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ooUectiao;  rnmniHnl  request,  37440-37442 


Proffam  ragfalationa: 
PamHU  property- 
Post  benfauptcy  loen  aanridng  ooiioaB,  37405-37407 


Meetings:  advisory  committee*' 
August,  37487-37488 

mHM^msm  MiiiinQ  nemnwDOfi  ana  BmoniMiMnv  unos 


Pamanent  program  and  abandoned  mine  land  radamatico 
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OflksaofUnMid 


Meetings: 
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Commiasion,  37525-37526 
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See  Federal  Aviatiaa  Administiatioa 
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See  Internal  Revenue  Service 


Meetings,  37525-37526 
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Pvtl 

Department  of  Agriculture,  Farm  Service  Agsncy, 
Commodity  Credit  Corporation,  37544-37825 

tata 

Depaitment  of  Apicuiture,  Agricultural  Marteting  Service. 
37628-37646 
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Rules  and  Regulations 


Fadwall 

VoL  Bt,  No.  1» 

thunday,  July  H.  1996 


TNs  meton  of  the  FEDERAL  REGISTER 
oonWnt  regulatory  documants  having  general 
appicablMy  and  legal  aHao,  most  at  wNch 
era  keyed  to  and  codWad  in  the  Code  o( 
Federal  ReguWion*,  wNch  is  puWahed  tinder 
SO  tides  pursuant  to  44  U.S.C.  1510. 

The  Code  o)  Federal  RagiMions  Is  sold  by 
ttte  Su^erinlendenl  ol  Documems.  Prioes  01 
new  books  are  Mad  in  tw  kH  FEDERAL 
REGISTER  isaua  a(  each  tuaak. 


DEPARTMENT  OF  AOnCULTURE 
Agileultural  MartMiing  Santo* 
7CFftPwt2« 


|PeekatNe.TB-as-iq 

Totaooo  InipMlion;  Qrowan*. 
ItoCaiviidiiiM  Rcditts 

AOENCV:  Agricultuial  Marketing  Seivit», 
USDA. 

AcnoN:  Correction  to  Gnal  rule. 


SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation  (TB- 
95-18),  which  was  published  in  the 
Fedaral  Kegiatar  Tuesday.  June  4,  lBd6 
(61  FK  27997).  The  reeuiation  related  to 
the  determination  wiuh  respect  to  the 
referendum  on  the  merger  of  the 
Sanford  and  Carthage-Aberdeen,  North 
Carolina,  tobacco  markets. 
EFFECnVC  CMTE:  )uly  5, 1996. 
FOR  FWmCII  MFOMIATION  COMTACT: 
Rebecca  Fial,  Assistant  to  the  Director, 
Tobacco  EHvision,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
96456,  Washington,  DC  20090-6456: 
telephone  number  (202)  260-0151. 

aWPLBerTARV  MFOMMTWN: 

BackgraoBd 

Punuant  to  the  provisions  of  the 
Tobacco  Inspectioo  Act,  as  amended  (7 
U.S.C  Slid)  and  the  regulations  issued 
thereunder,  (7  CFR  Part  29),  a  final  rule 
was  issued  containing  a  determination 
concerning  the  merger  of  Sanford  and 


Carthage- Aberdeen,  North  Carolina,  to 
become  the  consolidated  market  of 
Sanford-Carthage-Aberdeen.  For  the 
1996  and  succeeding  flue-cured 
marketing  seasons,  the  Sanford  and 
Carthage- Aberdeen.  North  Carolina, 
tobacco  markets  are  to  be  designated  as 
and  called  Sanford-Carthage-Aberdeen. 
The  regulations  at  7  CFR  29.8001  were 
amended  to  reflect  the  designated 
market. 

The  new  designated  tobacco  market 
was  added  to  Section  29.8001  as  entry 
(hhh).  However,  the  correct  new  markot 
designation  should  be  entry  (111). 

Cocrection  of  PablicaliaB 

Accordingly,  in  FR  Doc.  96-13832, 
published  June  4, 1996,  amendatory 
item  number  2  is  corrected  to  read  as 
follows: 

129.8001    [Amsndedl 

2.  In  Section  29.8001,  the  table  is 
amended  by  adding  a  new  entry  (III)  to 
read  as  follows: 


Types  o(  totaeco 


Auction  markels 


Order  c4  rIeilgriaHon 


CMion 


(■)  Norti  Carolna  . 


Smtord-Carthage  Abendsen       Ju^/  5. 1996  „-; 61  FR  27997. 


Dated:  luly  11, 1996. 
WilliaBO.Csalb 
Acting  Dinctor,  Tobacco  DMsion. 
(FR  Doc  96-18167  Filed  7-17-96: 8:4S  am) 

OSMIS. 


NUCLEAR  REGULATORY 


leCFRPwtSI 

RM  3180^063 

Emrironmental  R«vi«w  for  Renewal  of 
Nuclear  Power  Plant  Operating 
Ueenaee;  Delay  of  Effective  Date  ami 
Extinaion  of  Comment  Period 

AQBICY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule;  delay  of  effective 

date  and  extension  of  comment  period. 


r:  On  June  5. 1996,  a  final 
amendment  to  10  CFR  Part  51  was 
published  in  the  Federal  Ragistar  (Gl 
FR  28467),  to  establish  new 
requirements  for  the  environmental 


review  of  applications  to  renew  the 
openting  licenses  of  nuclear  power 
plants.  The  Nuclear  Regulatory 
Commission  (NRC)  solicited  public 
comment  on  this  rule  for  a  period  of  30 
days,  ending  July  5, 1996.  Absent  a 
determination  by  the  NRC  that  the  rule 
should  be  modified,  based  on  comments 
received,  the  final  rule  was  to  be 
eflBCtive  on  August  5, 1996.  In  response 
to  a  request  to  extend  the  comment 
period,  the  NRC  is  issuing  this  notice 
extending  the  comment  period.  The 
eflective  date  is  also  delayed  to 
accommodate  the  extended  comment 
period. 

DATES:  Absent  a  determination  by  the 
NRC  that  the  rule  should  be  modified, 
based  on  comments  received,  the  final 
rule  shall  be  effective  on  September  5, 
1996.  The  new  comment  period  expires 
August  5, 1996. 

AOORESSES:  Send  comments  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  m  hand 
deliver  comments  to  the  Office  of  the 


Secretary,  One  White  Flint  North  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:30  am  and  4:15  pm  on 
Federal  workdays.  Copies  of  comments 
received  and  all  documents  cited  in  the 
supplementary  information  section  of 
61  FR  28467  may  be  examined  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW,  (Lower  L«vel)  Washington, 
DC,  between  the  hours  of  2:45  am  and 
4:15  pm  on  Federal  workdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Cleary,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  telephone:  301-415- 
6263;  e-mail  DPC«nrc.gov. 

Dated  at  Rockville.  Maryland  this  12th  day 
of  July.  1896. 

For  tlie  Nuclear  Regulatory  Coamiisslon. 
JofanCHoyte, 
Secretaiy  of  the  Commistion. 
IFR  Doc  96-18144  Filed  7-17-96: 8:45  ami 
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DEMIITMBa  Of  TRANSPONTATXM 


14  cm  Part  71 


AnMIBBMflClD  CmH  B  AirapS09| 
yVA 


OQWCr:  Federal  Aviation 

Adminiatntion  (FAA)  DOT. 

ocnow;  Final  Ri^le. 

■UMManr:  This  aiMHdBienl  modlBei  the 
Clau  E  airspace  at  MartimviUe,  VA,  to 
accmnmodate  a  Global  Positioning 
Syatam  (GPS)  Standard  Inatrummt 
Approach  Proceduie  (SIAP)  lo  Runway 
(RWY)  30  at  Blue  Ridge  Airport. 
Additional  contiolled  ainpace 
ajctaoding  upward  from  700  feet  above 
the  gurboe  (AGL)  U  needed  to 
accammodate  thia  SIAP  and  for 
instrument  flight  rules  (IFR)  oparatians 
at  the  airport. 

vnCIWf  Mil:  0901  Urc.  August  15. 
19Se. 

ran  RMfTWA  MPOMMTION  OONTACT: 
Mr.  Fiances  T.  Jonlan,  Airspace 
SpedaHat.  Ctaerations  Branch,  AEA- 
530.  Air  Traffic  Division.  Eastern 
Region.  Federal  Aviation 
A<hninistratioD.  Federal  Building  «111. 
John  F.  Kennedy  Intenutional  Airport. 
Jamaica.  New  York  11430,  telephone: 
(71S)  553-4521. 

tii>w.iMnrTAHT  eroiMa-now. 
Hktory 

On  April  30, 1096.  the  FAA  propoaed 
tit  amend  Fart  71  of  the  Federal  Aviation 
RagulatioDS  (14  CFR  Part  71)  by 
jnodUying  Class  B  airspace  at 
'  Martinsville,  VA.  (61  FR 19000).  This 
action  would  provide  adequate  Oaas  E 
airspace  for  IFR  opentions  at  Blue 
Ridge  Airport. 

Interested  parties  were  invited  to 
participate  in  this  lulsraaking 
pi»' Bailing  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  ainpace  araas 
designations  are  published  in  pmgiipb 
6005  of  FAA  Onter  7400.gC  datad 
August  17. 1095.  and  aSscUve 
September  16. 1995.  which  is 
incorporated  by  letarsnce  in  14  CPR 
71.1.  The  Class  E  airspace  destgnaUan 
listed  in  this  document  «*iU  be 
published  subsequently  in  the  Order. 

.^TWIab 

TUs  amendment  to  Part  71  of  the 
Pkdssal  Aviation  RagulaUoos  (14  CFR 
Part  71)  modifies  Class  E  airspaoe  area 
at  Martinsville,  VA,  to  socammodats  a 


GPS  RWY  30  SIAP  and  for  IFR 
opaiatiaos  at  Blue  Ridge  Airport. 

The  FAA  has  determined  that  this 
rsgulaUon  only  involves  an  established 
body  of  technical  regulations  for  which 
faequent  and  routine  amendments  are 
necessary  lo  keep  them  opetatioiially 
cuirent.  Therefore,  (his  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procaduraa  (44 
FR  10034:  Fabtuary  26, 1979):  and  (3) 
does  no*  warrant  praparatiun  of  a 
ragulatory  evaluation  aa  the  antidpatad 
impact  is  so  minims!.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  Impact  on  a 
substantial  number  of  small  entitles 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  gf  Safaiscts  ia  14  Cn  Part  71 

Airspace,  Incorporation  by  reisrence. 
Navigation  (air). 

Adoptiaa  oflhe  Aaaaadaient 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amende  14  CFR  Part  71  as  follows: 

PART  71— {AMENDEDl 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  reed  as  follows: 


:  49  U.S.C  lOeCg),  40103.  40113. 
40120;  BO  VmS*.  24  FR  8S«$.  3  CFK.  1959- 
1M3  Camp.,  p.  3«9;  14  CFR  11.09. 

171.1    (Amanaed] 

2.  The  incorporation  by  refarence  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C.  Airspaoe 
'  Designations  and  Reporting  Points, 
datad  August  17, 1995  and  eSective 
September  16, 1095,  is  amended  as 
follows: 

Paragfoph  600S  Oaa  B  ainpace  anot 
exianding  upward  from  700  feet  or  more 
abooeHmtuifaeeaftlteeartii. 


AKA  TA  Ef  Martasvaa,  VA  Ptavtad] 

Blua  Ridgt  Aiipoit  VA 

(LaL  3«'37'51-N.  Loi«.  «fWne-W) 
That  ilnpacs  axtniding  upward  haa  TOO 
feet  above  tlu  surface  writhiD  a  6.5  mile 
ndius  oftbs  Bhi«  Ridge  Airport  and  wittUn 
4  mila  gacfa  ilda  of  the  300*  baarlng  from  tbe 
Blue  Ridge  Airport  axtaiidiiig  from  the  6.S- 
mile  ladiua  to  II  milae  mxthwett  of  tbs 
•iipoR. 


Naw  York  on  (una  13, 


Monoger. /4ir  Tro/^  l>Mstoa.  Gustani  Asion. 
IFR  Doc  »e-lS2M  Filed  7-17-96;  8:45  ami 


14  CFR  Part  vr 


No.  17401 


Siandvd  Inatmniant  Apyaoaoli 


:  Federal  Aviation   t 

Administration  (FAA),  DOri\. 
ACTION:  Final  rule.  ^ 

•ummakt:  This  amendment  establlshea, 
amends,  suspends,  or  revokes  Standard 
Instnmiant  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  Tbrae  regulatory  actions  are 
needed  becauae  of  the  adoption  of  new 
or  reviaed  criteria,  or  because  of  changes 
occurring  in  the  National  Airqiace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  atr  traffic 
requirements.  These  changea  are 
deajgned  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affscted 
aitpoits. 

OATn:  An  aflisctive  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1960,  and  reapproved 
aa  of  January  1, 1982. 
/UXMOan:  Availability  of  matters 
incorporated  by  refsreiioe  in  the 
ameiidment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  DockM,  FAA 
Headquaiten  Building,  800 
Independfflvce  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  ia 
located:  or 

3.  The  Flight  Inspection  Aree  Office 
which  originated  the  SIAP. 

For  i^in:hase— Individual  ^AP 
copies  may  be  obtained  from: 

1.  FAA  Public  biquiry  Center  (APA- 
200),  FAA  Headquaiten  Buildii^  800 
Independence  Avenue,  SW., 
Waahuigtoa,  DC  20591;  or 

2.  The  FAA  Ragtonal  Office  of  tiie 
region  in  vdilcfa  the  afiscted  atiport  la 
located. 

By  Suiacrjption— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  an  for  sale 
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by  the  Superintendent  of  Documents, 
U.S.  Govamment  Printing  Office. 
Washington,  DC  20402. 
FOfI  nmTT«R  MFOWMTION  CONTACT: 
Paul ).  Best.  Flight  Procedures 
Standards  Branch  (AFS-42a),  Technical 
Programs  Division,  Flight  S^dards 
Service,  Federal  Aviation  y' 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
aOPPtB«MTAflY  INTOMMTION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Appr 
Procedures  (SIAPs).  The  complete , 
regulatory  description  of  eadi  C 
contained  in  official  FAA  form 
documents  which  are  incorpora|| 
reference  in  this  amendment  i 
U.S.C  552(a),  1  CFR  part  51. 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAAi^rms  are 
identified  as  FAA  Forms  8260^,  8260- 
4,  and  8260-5.  Materials  jniorporated 
by  reference  are  available  Ipr 
examination  or  purchase  as4tated 
above. 

The  large  number  of  SIAPs,  their 
complex  nstura,  and  the  need  for  a 
special  format  make  tbei^  verbatim 
publication  in  thrFederil  Roister 
expensive  and  impractioal.  Further, 
airmen  do  not  use  thetegulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and  ^ 
publication  of  the  complete  dKcripUon 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amenomefit  state  the 
affected  CFR  (and  r'AR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

TheKule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  makitig  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  dose  and  iminediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the    '       , 
criteria  of  the  Regulatory  Flexibility  Act., 

List  of  Subiects  in  14  CFK  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC  no  )uly  12, 1996. 
HukaaasC  AccardI, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  spedfied,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APf>ROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Autharitj:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701:  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  as  follows: 

H  97.23,  (7.2JS,  97.Z7, 97 J9, 97 J1 ,  97.33, 
9745— (Amandad] 

By  amending:  $97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC  LOC/DME. 
LDA.  LDA/DME.  SDF,  SDF/DME; 


§  97.27  NDB.  NDB/DME;  S  97.29  ILS. 
BJ&raME.  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  $  97.31  RADAR  SL«>s: 
§97.33  RNAV  SIAPs.  and  S  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  *  'EffecliyeAugustl5.t99S 

Sacramento,  CA,  Sacramento  toU,  ILS  RWY 

34L.AmdtS 
Thomson,  GA  ThomsoD-McOofBa  Coun^, 

VOR/DME  or  GPS-A.  Amdt  3 
Thomson,  GA  Thomson-McOufiie  County, 

NDB  or  GPS  RWY  28.  Orig 
Thomson,  CA  Thomson'McDuffie  County, 

NDB  or  GPS  RWY  28,  Amdt.8. 

CANCELLED 
Wilbnar.  MN,  Willmar  Muni-lohn  L  Rice 

Field.  L(X  RWY  28.  Orig 
La  Crosse.  WI.  U  Crosse  Muni.  tiDB  or  GPS 

RWY  18.  Amdt  18 

•  *  ' Effective Septeipberli.  1996 

St  Mary's.  AK,  St  Mary's  GPS  RWY  16.  Orig 
St  Mary's.  AK.  S«  Marys  GPS  RWY  34,  Orig 
Angola.  IN.  Tri-State  Steuben  Counly,  GPS 

RWY  5,  Orig 
Gary.  IN.  Gary  Regional,  NDB  or  GPS  RWY 

30.  Amdt7 
Gary.  IN.  Gary  Regional,  ILS  RWY  30,  Amdt 

4 
Lafayiitte.  IN.  Aretz.  GPS  RWY  «5.  Orig 
Michigan  aty.  IN.  Michigao  City  Muoi,  GPS 

RWY  20,  Amdt  1 
Peru,  IN.  Pern  Muni,  VOR  or  GPS  RWY  1, 

Amdt  7 
Banie  Creek.  MI.  W.K.  Kellcgg.  GPS  RWY  S, 

Orig 
Sluigts,  MI.  Kirscfa  Muni.  NDB  RWY  24. 

Amdt  10 
Sturgis.  MI,  Kirscb  Muni.  NDB  RWY  18, 

AmdtS 
Deytoo.  OH.  Dayton-Wright  Brothan.  NDB- 

A.Otlg 
Dayton.  OH,  Dayton-Wright  Brothers.  NDB  or 

GPS  RWY  9,  Amdt  7,  CANCELLED 
Portsmouth,  OH,  Greater  Portsmouth 

Regional.  GPS  RWY  36.  Orig 
Britton,  SC.  Britton  Muni,  GPS  RWY  31.  Orig 

•  *  'Bffsctive  October  10,  1998  ' 

Anchorage.  AK.  Merrill  Field,  GPS  RWY  6, 

Orig 
West  Pakn  Beach,  FL.  North  Pahn  Baach 

County  General  Aviation.  GPS  RWY  26L. 

Orig 
West  Pahn  Beach.  FL,  North  Palm  Beach 

County  General  Aviation,  GPS  RWY  8R. 

Orig 
Norridgewocjc.  ME.  Central  Maine  Arpt  of 

Norridgewock.  GPS  RWY  3.  Orig 
Norridgewock,  ME,  Central  Maine  Aipt  of 

Nonidgewock.  GPS  RWY  15,  Orig 
Noiridgewack,  ME,  Central  Maine  Aipl  of 

Norridgewock.  VOR/DME  RWY  3,  Amdt  2 
Wiacasaet  ME.  Wiacasset.  NDB  OR  Q>S  RWY 

25.  Amdt  S 
Wiscasset.  ME.  Wiscasset.  GPS  RWY  7,  Grig 
Wiscassat.  ME.  Wiscasset  GPS  RWY  25.  Orig 
Booneville/Baldwyn,  MS,  BoooevilW 

Baldwyn.  GPS  RWY  33.t)i^ 
Qarksdale,  MS.  Fletcher  Field.  GPS  RWY  18, 

Orig 
Harrunonton,  NI.  Hammooton  Muni,  GPS 

RWY  3,  Orig 
Ablleoe,  TX  Abilene  Regional.  NDB  OR  GPS 

RWY  35R.  Amdt  5 


S73S4        Fadval 


/  Vol  61.  Na  13«  /  Thuwdiy.  July  18.  igae  /  Kule*  and  RagukUoa* 


AbUana.  TX  AbiloM  RagknaL  ILS  RWY  SSX. 

Aindte 
ArUngtoo,  TX.  ArllagKm  Muni.  VOR/DME 

RWY  34.  Amdt  6 
Caatunw,  TX,  Cfebunia  Muni.  VOR/DME 

RNAV  or  GPS  RWY  IS.  Grig 
Oafaunw.  TX.  Otbaaa  Muni,  VOR/OME 

RNAV  or  GPS  RWY  IS,  Amdt  3, 

CANCZUJD 
CMunM,  TX.  Oaburaa  Muni.  VOR/DME 

RNA  V  or  a>S  RWY  33 ,  Orig 
Oafaurae.  TX,  CMiunia  Muni,  VOR/DME 

RMV  orGPS  RWY  33.  Amdt  4, 

CANCELLED 
Oabaraa.  TX.  Oafaunw  Muni.  VOR/DME  or 

GPS-A,  Orig 
Clobunie.  TX  aofaunia  Muni.  VOR/DME  OR 

GPS-A.  Amdt «,  CAI«ZUED 
Conlcana.  TX.  C  David  CmpbaU  Field- 

CccaicaBa  Muni,  VOR/DME-A,  Orig 
Carakma.  TX.  C  David  CnnMl  FlA- 

ConicaM  Mnoi.  VOR/Dltffi  or  GPS-A, 

Amdt4.CANCZLLED 
Canicma.  TX  C  David  CampbaU  FlaU- 

CoiaicaBa  MuBl.  VORA)»4-B.  Grig 
Coraicaaa.  TX.  C  David  Cnpball  FteU- 

Conicana  Muni.  VORAJME  or  GPS-B. 

Andtl,  CANCELLED 
CotaicaDa.  TX.  C  David  CampbaU  PiaM- 

Conicana  Muni.  NDB  OR  GPS  RWY  14. 

Amdl2 
Conicana,  TX,  C  David  CampbaU  Fiald- 

Cofalcana  Muni.  ^a>B  OR  GPS  RWY  32. 

Amdtl 
Dallaa.  TX,  Radbiid.  VOR  OR  GPS  RWY  31, 

Amdt  12 
Dallaa,  TX,  RadUid,  NDB  OR  GPS  RWY  3S, 

AmdtS 
Dallaa.  TX,  RMlbinl.  ILS  RWY  31,  Amdt  7 
Dacatur,  TX,  Dacatur  lt4unL  VOR-A,  Amdt  4, 

CANCSLLED 
Dacatur,  TX.  Dacuut  Muni.  VOR-OMB  RWY 

ie,0»ig 
Port  Word).  TX,  Bouriand  Fiald.  VOR/DME- 

A,  Orig 
Port  Worth,  TX,  Bourland  Flald,  VOR  w 

GPS-A,  Amdt  1.  CANCELLED 
Maria,  TX.  Mexia-LimaMone  County,  NDB  or 

(3>S-A,Aadt3 
Waoo.  TX.  Waco  Raglonal,  VOR  or  GPS  RWY 

14,  Amdt  22 
Waoo.  TX.  Waoo  Raglonal,  NI»  or  (a>S  RWY 

la,  Amdt  18 
Waoo,  TX,  Waco  Ragiooal.  ILS  RWY  1«, 

Amdt  IS 
WaMbatferd.  TX.  Paitar  County,  VOR/DMB- 

A,OtlK 
WaaOailbcd.  TX.  Paikar  County,  VOR  or  (7S 

RWY  3$,  Amdt  1  CANCELLED 
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gUHMMW:  Thi*  amaodiiMiit  aatabUahes. 
•mands.  suspaiub,  or  revoke*  Standard 
Inatiumant  Approach  Procaduiea 
(SlAPa)  for  opaaUooa  at  cartain 
aiipoita.  Than  ragulatoiy  actloni  an 
needad  bacaiiaa  of  djangas  oocuiiing  in 
tba  Natioaal  Airapaoe  Syttma,  audi  at 
tlkt  miniiriaaloiiing  of  naw  navlgatioaal 
bcilitiaa.  ailditian  of  new  obataclaa,  or 
dungaa  in  air  traffic  raquiraniiants. 
Thaaa  dbangaa  are  daairaad  to  provide 
gale  and  effldsnt  use  of  the  navigable 
airapaca  and  to  promote  aaie  Oi^t 
operatioaa  undw  instrument  flight  rules 
at  the  atfactad  aiipotts. 
MTB:  An  afbctive  date  for  each  SIAP 
is  spadfiad  in  the  amandatoy 
provisians. 

hicocporation  by  irfaranoa-approved 
by  the  Director  of  tba  Federal  Register 
on  nacamber  31, 1980,  and  napproved 
as  of  January  1, 1962. 
>nnwtMfl  Availability  of  matter 
inooiporated  by  ratarenoe  in  the 
amendment  is  as  follows: 

For  Bxamination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  BullcUng,  800 
Independence  Avenue,  SW., 
WasUngtoa.  DC  20591; 

2.  Ilie  FAA  Regional  Office  of  the 
region  in  which  affacted  airport  is 
located;  or 

3.  The  Flight  Inspection  Arse  OfBce 
which  originatad  the  SIAP. 

For />iiR:/iase—hidi  vidua!  SIAP 
copiaa  nunp  be  obtained  from: 

1.  FAA  PtibUc  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  OfBoe  of  the 
region  in  which  the  afiaded  airport  is 
located. 

By  Suhacription— Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintandant  of  Documents, 
US  Government  Printing  Office, 
Ws^lngtnn.  DC20W2. 
RM  RMTHDI  WrOWMTIOII  CONTACT  Paul 
I.  Best.  Flight  Prooadures  Standards 
Branch  tAFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
IndepeDdanoa  Avaoue,  SW., 
Waafaington,  DC  20S91;  telephone  (202) 
267-8277. 


:  Fedatal  Aviation 
Administntion  (FAA).  DOT. 
ACTICM!  Pinal  rule. 


nun  mmmfVtm.  This 
nt  10  part  97  of  th*  Federal 
Aviation  Hagulatiaas  (14  CFR  part  97) 
astablishee,  amends.  Suspends,  or 
revt^LBS  Standard  Instrinment  Appioach 
Procaduree  (SIAPs).  The  caauilele 
regulatory  deacriptioo  oo  eech  SLAP  is 
contdned  in  the  eppropriale  FAA  Form 
8260  and  tba  Natianal  Flidit  DaU 
Canter  (PDC)/Pannanent  $■)  Notices  to 
Airmen  (NOTAM)  vrhlcfa  an 


incorporated  by  reCannce  in  the 
amendmeat  undar  9  U.S£.  SS2(a),  1 
CFR  part  51,  and  $97.^  of  the  Fedanl 
Aviationa  Ranlatiana  (FAR).  Materials 
incorpoiated  by  refaienoe  an  available 
for  examination  or  puidiase  aa  stated 
above. 

The  large  number  of  SIAh.  thair 
complex  natun,  and  the  need  tore 
spedal  fonnat  make  &eir  verbatim 
publication  hi  the  Federal  tajlalai 
expenaive  and  impractical.  Furtiter, 
airmoi  do  not  uae  the  regulatory  text  of 
the  SIAPs,  but  reiar  to  their  graphic 
dmiction  of  charts  printed  by 
publishen  of  aaraoautical  matariala. 
Thiu,  the  advantagaa  of  Incorporation 
by  tateance  an  naliaad  and 
publication  of  the  complete  deacripUon 
of  eech  SIAP  cratained  in  FAA  form 
documents  is  unnaoeaaary.  The 
provisions  of  this  amandmant  state  the 
afiacted  CFR  (and  FAR)  sections,  with 
the  types  and  aflbcUve  dataa  of  tlia 
SIAPs.  This  amendment  also  identifies 
the  airport,  iu  locatiaa,  tba  procedure 
identincatioa  and  the  emaodmant 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establiahaa,  amends,  suspends, 
or  revokes  SIAPs.  For  saiMy  and 
timeliness  of  change  considerations,  this 
amendment  incoiporatea  only  specific 
ehengaacontaltien  in  the  content  of  the 
following  FDC/P  NOTAM  for  eech 
SIAP.  The  SIAP  information  in  some 
previously  designaled  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  dunUon  as 
to  be  permanent  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

Tlie  FDC/P  NOTAMs  for  the  SIAPs 
oontsined  in  this  amendment  are  based 
00  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instnunent 
Approach  Piocaduraa  (TERPS).  In 
developing  theee  chart  rhangea  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  theaa  spedfic 
oonditiona  existing  at  the  alfected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Canter 
(FD(3  Notice  to  Airmen  (NOTAM)  as  an 
emaigancy  action  of  immediate  fl^t 
aabty  raiding  directly  to  published 
aaronautica]  charts.  Tba  circumstances 
which  craated  the  need  for  all  theae 
SIAP  amendments  requires  making 
them  eCCactive  in  laas  than  30  dnrs. 

Further,  the  SIAPs  contained  &  this 
amandmant  are  baaed  on  the  oriteria 
contained  in  the  igwS.  Becauae  of  the 
dose  and  immediate  relatinnship 
between  theee  SIAPs  and  sataty  in  air 
commerce,  I  find  that  notice  and  public 
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piooadure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  causa  exists  for  making  these 
SIAPs  effective  in  less  than  30  day*. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
Ixxly  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
currant,  tt,  therefore — (1 )  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Polides  and  Proceduies  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  cer&fie*  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
numbw  of  small  entities  tmder  the 
criteria  of  the  Regulatory  Flexibility  Act 

Liat  of  Sidqacis  IB  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

bsued  in  WaaUngtoo,  OCoo  )uly  12, 1996. 
ThaiuaCAcoai«. 

Diroclor,  Flight  StandardM  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
pert  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


MRT  97— STANDAW)  MSTMIMENT 
APPROACH  PROCEDURES 

1.  The  authority  diation  for  part  97  is 
ravlaed  to  reed  as  follows:  • 


:  4«  U.S.C 40103. 40113.  4012a 
44701: 4«  U.S.C  106(g):  and  14  CFR 
11.4S(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

|i«7Jia,  97 JS,  97,27. 97.29, 97.81, 97,33, 
97J8    lAmandadl 

By  amending  §  97.23  VOR,  VOR/DME, 
VOR  or  TACAN,  end  VOR/DME  or 
TACAN;  $  97.25  LOC,  LOC/DME,  LDA 
LDA/DKS.  SDF,  SEff'/DME:  S  97.27 
NDB,  NDB/DME:  §  97.29  ILS,  ILS/DME, 
ISMLS,  MLS,  MLS/DME.  MLS/RNAV; 
$97.31  RADAR  SIAPs:  $  97.33  RNAV 
SIAPs:  and  $  97.35  COPTER  SIAPs,' 
identified  as  follows: 

*  *  *  EOsctive  Upon  Publication 


FDCc 


oy 


Alfport 


FOG  No. 


SIAP 


06/21/96 


oanans 
otaaw 

OtOdlM 
0608/96 

ovzam 

06/28/96 

oaaaix 

060096 
06/28/96 

06O8K6 

06O8m 

06/28/96 

07/01/96 

07/01/98 
07X>1/86 

07/01/96 
07/01/96 
07/01/96 

07/01/96 

OTKBM 

OTKBiat 

amaiK 

07/03«6 

mxaix 
07/aa«8 

07AQ8f96 
07/06/96 


TX 
CA 


NE 
TkR 


PA 
PA 
TN 

IN 
TN 
TN 

TX 

TX 
TX 

KS 

KS 
KS 


GA 

m 

MO 

MO 

UT 

CA 
KS 
KS 


I  Muni. 


Sttwy 


CmMmq.  . 


Pttteburgh  . 


ShifVMvdAFB. 


SUniyMurt. 
Taxarfcva  Ftogior«l-WMb  f 
Cmmn  CKy  Mr  T«nntnal  -^ 
PttiburQh  tnd  — .»_~.„.-. 


Hi    111!     I  llll     tm^t 

MBmpm  Km  . 


Fort  SIcxAlon  . 


Foft  SMxMon  . 
Fort  Stockkm  . 


CoMayvMa. 
CoHayvla. 

wOlMyVHO  • 


Saolnaimo . 


Oty 
Kanaascay  . 


Fort  SlocMoihPscoa  County  .. 

Fort  StocMon-Pscoa  County. 
Fort  StoektoivPecos  CountT-^ 

CoOeyvilla  MisH 

Colayvaa  Muni . 
CoaayvHa  Midi . 

CNatiolnvHiibing 

CNaholnvHtMng 

CXiahpkTvHtibino 

rTlaalMifcii  tliilianj  ....«.„ 

Emanusl  Coisily 

logarvCactia 

Kanaaa  C»y  Ooammon  . 
Kanaaa  CXy  Dowfaaam  . 

Oelallikiil 

OcaanaMsMirt 

WkMaMWOondnanl  -. 

YVKim  MNr^AimnMW  .» 


60166 


6O902 

6/4303 

6^263 
6M293 
6M294 
6/4286 

6M28e 
6/4267 
6/4288 

6/4290 

6/4291 
6/4292 

6M403 

6M404 
6M40S 

SM388 
6/4380 

6/4300 

6/4391 

6/4421 

6/4430 
6/4479 
6/4480 

8/4448 

6/4614 
6/4477 
6M478 


ITA  FALLS  TX  UX  BC  RWY 

1SR,  AMDT  10... 
ILS  RWY  32  AMOT  29A,  ILS/ 

DME  RWY  32  AMOT  1...  (RE- 

SdNDED   FROM   TL   96-13; 

FR  VOL  61,  No.  Ill  DATED 

JUNE  7, 1996.  P6  29017). 
VOR^ME  OR  TACAN  RWY  30, 

AMOT  4... 
NOB  OR  GPS  RWY  22,  AMDT 

11A... 
ILS  RWY  3,  AMOT  4.. 
ILS  RWY  32  AMDT  8-. 
ILS  RWY  2eL  AMOT  6.. 
ILS  RWV  36C  (CAT  H  AND  CAT 

III)  AMDT  10A_. 
ILS  RWY  36C  AMOT  iaA.„ 
ILS  RWY  36L  AMOT  1 1  A... 
ILS  RWY  36L  (CAT  II  AND  CAT 

IN)  AMOT  11  A... 
VOR/DME   OR   QP&nA,   AMDT 

5... 
OPS  RWY  30,  ORIG... 
VOR  OR  OPS  RWY  12,  AMOT 

7... 
VOR/DME     RNAV     RWY     34, 

AMOT  3... 
NOe  OR  GPS  RWY  34,  ORIG... 
VOR/DME    RNAV   OR   GPS-A. 

AMDT  6... 
Ld&BC  RWY  13  AMDT  ia.. 
ILS  RWY  31  AMOT  10.. 
VOR  OR  GPS  RWY  13  AMDT 

11B... 
VOR  OR  GPS  RWY  31  AMOT 

158... 
VOR/DME    OR   GPS-A   AMOT 

2A„. 
VOR  OR  GPS-A  AMDT  6.. 
ILS  RWY  3  AMOT  1C... 
VOR  OR  OPS  RWY  3  AMDT 

16_. 
VOR/DME   OR  GPS  RWY   16, 

AM0T1... 
VOR  OR  GPS-A  AMOT  3A... 
ILS  RWY  1L  AMDT  2.. 
ILS  RWY  IR  AMOT  1M_. 
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AQCNCr:  Federal  AviattOB 
Adndntotntiaa  (FAAl.  DOT. 
AcnON:  Final  nils.^ 


:  ThU  amendment  esUblishM, 
amends,  (uapends,  or  revokes  Standaid 
butiument  Appraach  Praoaduras 
(SIAPt)  for  operations  at  ceitain 
airports.  The*  ngulatery  actions  srs 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  conunissiQQing  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
laquinmcnts.  Thaae  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

MTfS:  An  affective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  referanoe-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 19M,  and  raapproved 
as  of  January  1. 1982. 
AncwmWi  AvaiUbUity  ofmaitats 
incorpontad  by  teiaraiice  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  PAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
tagion  in  which  Ue  affaded  airport  is 
located:  or     / 

3.  The  FUgnt  bupection  Ana  Office 
which  originatad  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  boat: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  PAA  Headquartara  Building.  900 


Independence  Avenue,  SW., 
Washington,  DC  20591,  or 

2.  The  FAA  Ragional  Office  of  the 
region  in  which  the  aibctad  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPS, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  GovemmaDt  Printing  Oifioa. 
Wsahington,  DC  20402. 
Fon  Fumtm  airowiATWii  contact: 
Paul  I.  Best,  Flight  Procedures 
Standards  Branch  (AFS-120),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20501: 
telephone  ( 202)  267-8277. 
MVAOMNTART  MfOMUIKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CPU  part  07) 
establishes,  amends,  suspends,  or 
revokes  Standan3~fa«tnunant  Approach 
Procedures  (SlAPs).  tba  complete 
regulatory  description' of  eecfa  SIAP  is 
contained  in  official  FAA  form 
documents  which  an  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  5S2(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  PAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  Cor  examination  or  purchase  ss 
stated  above. 

The  large  number  of  SlAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Padarai  legieler 
expensive  and  impractical.  Piuther, 
airmen  do  not  use  the  regulatory  text  of 
the  SlAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reelired  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  fonn 
docuoients  is  unnecessary.  The 
provisions  of  this  amendment  stete  the 
affected  CFR  (ai>d  FAR]  sections,  with 
the  typee  and  eHective  dates  of  the 
SlAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  pracedura 
idaMiScatioD  aad  tlM  i 
number. 


This  amendment  to  part  07  is  efiiactive 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SlAPs  contained  in  thisamandment  are 
baaed  on  the  aitorla  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
('m(PS).  In  developing  these  SlAPs,  the 
TE8PS  criteria  were  applied  to  the 
oonditjons  existing.or  anticipated  at  the 
aflected  airports. 

The  FAA  hes  determined  through 
testing  that  currant  non-locallnr  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  ICPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approadi  Procedures 
(SlAPs)  wrill  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  tfarf  procedure. 
(Once  a  stand  alone  CPS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 
non-locslizsr,  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  Immediate  relationship 
between  these  SlAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  edopting  these  SIAPS 
are,  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SlAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  h,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  s 
"significant  rule"  under  DOT 
Regulatory  Policies  end  Procedures  (44 
FR 11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluatioo  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendme^Wyill  not  have  a  significant 
economic  impact  on  a  substantial 
Dumber  of  small  entities  under  the 
criteria  of  the  Ra^latory  Flexibility  Act. 
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LM  of  SiA(Mti  ia  U  CFK  Pari  87 

Air  Traffic  Contral,  Airports,  ^-v 

Navigstian  (Air).  "n 

Issued  in  Waahiagloa,  DC  on  )uly  12, 199e! 
IVsHSsC  Auiaiili. 
Dbtctor.  FUght  Stondordt  Sarvlce. 

Adoptioo  of  the  AmewimaBi 

Accordingly,  punuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  AviatSoo  Ragulatioas  (14  CFR 
part  07)  is  amended  by  establishing, 
amending,  suspending,  or  revokiiig 
Standard  Instrument  Approach 
Proceduree,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  «T-«TANOARD  MSTRUMBir 
APPfKMOH  PHOCBNIRES 

1.  The  authority  dtatioa  for  part  97  is 
revised  to  read  as  follows: 


SeCUnmeS  AND  EXCHANQE 


17CniPwt24« 

IRataaae  No.  34-87481;  He  Na  S7-t-4q 


r-  49  U.S.C  40103, 40113, 40120, 
44701: 49  U.S.C  106(g):  end  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amaixlad  to  read  as 
foUowK 

H>7JS.t7.27,t7JS,87J8    (Amandsdl 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  $  97.27  NDB,  NDB/DME: 
$  97.33  RNAV  SlAPs:  and  S  97.35 
COPTER  SlAPs,  identified  as  follows: 
"  ''IMbel/vB AuglS,  1896 
St  Mary's,  AK,  St  Mary's,  NDB/DME  or  GPS 

RWY  16,  Amdt  1A  CANCELLED 
St  Mary's,  AK.  St  Mary's.  NDB/DME  RWY 

16.  Amdt  lA 
St  Mary's.  AK.  St  Mary's.  NDB  or  GPS  RWY 

34,  drig-A  CANCELLED 
St  Mary's,  AK.  St  Mary's.  NDB  RWY  34, 

Otig-A 
Battla  Creek.  MI,  W.  K.  Kellogg,  VOR  or 

TACAN  or  GPS  RWY  5.  Amdt  19 

CANCELLED 
Battla  Cieek.  MI.  W.  W.  K.  Kellogg.  VOR  or 

TACAN  RWY  5,  Amdt  19 
Hammontoo.  NJ,  Hammonton  Muni,  VOR  or 

GPS-4,  Amdt  1  CANCELLED 
Hanunontoo,  NJ,  Hammonton  Muni,  VOR  or 

GPS-8  Amdt  1 
Port  Clinton,  OH,  Carl  R  Keller  Field.  NDB 

or  GPS  RWY  27,  Amdt  11  CANCELLED 
Port  ClintoQ,  OH,  Carl  R  Keller  Field,  NDB 

RWY  27.  Amdt  11 
Wiscasnt,  ME,  Wiscaiset.  NDB  or  CPS  RWY 

25,  Amdt  4A  CANCELLED 
Wiscasset,  ME,  Wiscassat,  NDB  RWY  25, 

Aiiidt4A 
Painnont,  WV,  Faircnont  Municipal,  VOR/ 

DME  or  GPS  RWY  22,  Amdt  4 

CANCELLED 
Fairmont  WV,  Fairmont  Municipal,  VOR/ 

DME  RWY  22,  Amdt  4 
Riveiton,  WY,  Riveiton  Ragioaal,  VOR  or 

GPS  RWY  28,  Amdt  8A  CANCELLED 
Riveiton,  WY,  Riverton  Regional,  VOR  RWY 

28,  Amdt  8A 

IFR  Doc.  96-18277  Filed  7-17-96:^8:45  ami 


Fonn  BO  AmofidnMiitB 

AOCNCV:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 


':  The  Securities  and  Fvrl»«ng« 
Commission  is  adopting  amendments  to 
Form  BD,  the  tmifonn  broker-dealer 
registration  form  under  the  Securities 
Exchange  Act  of  1934.  The  primary 
purpose  of  the  amendments  is  to 
implement  recommended  changes  to  the 
Central  Registration  Depository  system, 
a  computer  system  operated  by  the 
National  Association  of  Securities 
Dealers,  Inc.  that  maintains  registration 
information  regarding  broker-oealen 
and  their  registered  personnel. 
Specifically,  the  amendments  an 
intended  to  bdlltate  retrieval  of  broker- 
dealer  registration  and  disdpUnary 
information  through  the  redesigned 
Central  Registration  Depository  by 
eliciting  more  precise  disclosure  and  by 
reorganixing  disciplinary  items  into 
related  categories.  The  changes  to  the 
disclosure  section  of  Form  BD  are 
consistent  with  changes  made  by  the 
North  American  Securities 
Administrators  Association,  Ina  to  the 
analogous  section  in  Form  U-4,  the 
imifbnn  form  for  registration  of 
essodated  persons  of  a  broker-dealer. 
The  Commission  also  is  adopting 
clarifying  amendments  to  Form  BD, 
including  instructions  for  fihng  Fonn 
BD  electronically  with  the  Central 
Registration  Depository. 
OATES:  EHective  Date:  August  19, 1996. 
Compliance  Date:  (i)  July  29, 1996  for 
filings  made  on  or  after  that  date  by 
broker-dealer  participants  in  the 
redesigned  Central  Riegistration 
Depository  pilot:  (il)  September  9, 1996 
for  filings  made  on  or  after  that  date  by 
new  broker-dealer  applicants:  and  (iii) 
no  later  than  six  months  following 
receipt  of  notification  of  converaion  to 
the  redesigned  Central  Registration 
Depository  system  for  filings  made  on  or 
after  tiiat  date  by  broker-dealers  already 
registered  as  of  September  9, 1996. 
fOR  FURTHER  INFORMATWN  CONTACT: 
Glenn  ).  Jessee,  Special  Counsel,  (202) 
942-0073,  Office  of  Chief  Counsel, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Mail  Stop  5-10, 
Washington,  D.C.  20549. 


wrnjBmtrtjnmnmimam. 

L  Intradaclkiii 

The  Securities  and  Exchange 
Commission  ("O>mmission")  is 
adopting  amendments  to  Form  BD,  the 
unifonn  applicatioD  form  far  brokar- 
dealer  ragMiation  tinder  the  Securities 
Exchange  Act  of  1934  ("Exdiange 
Act").'  The  amendments  are  expected  to 
provide  the  Commissian,  self-regulatory 
organizations  ("SROs"),  and  state 
securities  regulatore  with  better 
infbrmatian  about  a  registrant's 
disciplinary  history  by  grouping 
disciplinary  information  into  relatad 
categories  and  by  customizing  the 
corresponding  biscloeure  Reporting 
Pages  ("DRPs")  used  to  disclose  details 
of  the  registrant's  disciplinary  history. 
The  amendments  also  are  intended  to 
elicit  more  precise  information  about 
the  business  activities  of  brttker-dealer 
applicants. 

These  amendments  respond  to  certain 
recommended  changes  to  the  Central 
Registration  Depository  ("CRD"),  a 
computer  system  operated  by  the 
National  Association  of  Securities 
Daalere,  Inc.  ("NASD")  that  maintains 
registration  information  regarding 
brokerydeelera  and  their  registered 
personnel. 2 

Tlie  redesigned  system,  which  is 
expected  to  be  operational  begiiming 
September  9, 1996,  is  expected  to 
enhance  its  use  by  the  Commission, 
SROs,  and  state  securities  regulatore  by 
providing  for  (i)  sttesmlined  capture 
and  display  of  data:  (ii)  better  eocess  to 
infarmation  through  the  use  of 
standardized  and  specialized  computer 
searches;  and  (iii)  electronic  filing  of 
uniform  forms,  including  Forms  BD. 
BDW,  U-*,  and  U-5.'  Planned 


■  17  cm  2«i.is>i-i:  17  cm  24aaoi. 

'In  1992.  tb«  rfimiTiisslon.  is  part  of  iu  ongoing 
flfiart  to  raduc*  the  exists  sasodatad  whh  broker- 
daslsr  resistntioa.  Jolmd  tbs  CRD  systsm  snd 
sdoplsd  smandinsnu  to  ths  faroksr-Mslsr 
ragismiioa  procsss.  Thoss  smewdmsnls  rsquirsd, 
sffioog  otfasr  things,  that  sit  favDl(W.dMl«n  nls  Pom 
BO  with  Ihs  Commission  through  ths  CRD. 
Sscuritiitt  Exchsngs  Aa  Rslsssa  No.  31460  (Dsc 
IS.  19921,  MFKn. 

Direct  psnicipstion  in  the  CRD  syslsni  has  V 

Inproveo  ths  efTiciency  of  ths  rugistrslton  procsss 
by  crssliog  s  comprehensive,  centrslizsd  dstabsss 
of  all  TSglstrsnu.  sod  by  giving  the  Commission 
won  Inmsdiale  access  to  current  data  in  broker- 
dsalar  filings,  in  sddition,  the  new  fystem  hss 
resulted  in  cost  savings  to  registrants,  who  no 
longer  are  required  to  mates  multiple  Filings  t«ith 
the  Commission,  certain  SROs.  and  state  rcgulalots. 

*  In  s  separate  release,  the  Commission  is 
proposing  amendments  to  Form  BDW.  the  unifonn 
request  for  broker-dealer  withdrawal  under  the 
Exchange  Act.  See  Securities  Exchange  Act  Release 
No.  37432.  The  proposed  amendments  to  Form 
BDW  are  analogous  to  censin  smeodmems  to  Form 
BD  being  adopted  today,  as  well  as  amendments  to 
Farms  l^~4  snd  LI-5  that  «ire,e  adopted  try  ths  North 
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improvemants  to  the  operation  of  the 
CSO  syitem  led  to  discussions  among 
the  CcHnmissioD's  staff,  the  Fonns 
Revision  and  CRD  Committee  ("Fonns 
RavisioD  Committae")  of  the  North 
American  Securities  Administrators 
Association,  Inc.  ("NASAA").  the 
NASD,  the  New  York  Stock  Exchange, 
Ina,  and  repteeentatives  of  the 
securities  industry,  which  culmiutad' 
in  the  proposed  amendments. to^^vm 
BD.  In  its  release  proposing 
amendments  to  Form  BD  ("Proposing 
Release"),*  the  Commission  requested 
comment  on  specific  changes  to  Form 
BD  and  whether  such  changes  would 
provide  more  meehingfiil  infannatioo  to 
the  Commission  and  cipher  securities 
regulators  without  increasing  the 
regulatory  burden  on  broker^lealeTS.  bi 
response  to  the  request  for  comment,  the 
Commission  received  two  comment 
letters  expressing  general  support  for 
the  proposad:amendments.'  While  the 
comments  generally  supported  the 
proposed  ravisions.  they  also  suggested 
additional  changes.  After  review  of  the 
comments  and  mscussions  with  the 
NASAA  Forms  Revision  andOlD 
Committee,  the  Commission  is  adopting 
the  ammdments  to  Form  BD  tt 
proposed  with  minor  modifications,  as 
discussed  below. 


ILDaaoriptiaBoflha 

The  principal  changes  to  Form  BD 
concern  amendments  to  current  Item  7, 
which  requests  information  about  the 
disaplinary  history  of  the  applicant  and 
its  control  affiliates,  including 
information  relating  to  statutory 
disqualifications.'  othar  televant 
history,  and  the  applicant's  financial 
soundness.  In  the  Proposing  Release,  the 
Conunission  proposed  renumbering 
Item  7  as  Item  11  and  grouping  relMed 
information  under  four  broad  diacloeure 


categories  to  allow  for  the  reporting  of 
mora  piaciae  and  accurate  information 
bom  applicants  and  to  facilitate 
enhanced  letrieval  of  such  information 
from  the  CRO.^  The  Commission  also 
proposed  amending  three  questions 
under  new  Item  11  relating  to  disclosure 
of  criminal,  regulatory,  and  financial 
— information  of  the  applicant  brokor- 
daalar  and  its  control  affiliate.'  In 
addition,  the  Commission  proposed 
npladng  the  sin^e  generic  DRP  with 
foiu'^nistomlzed  DRPs  to  reflect  more 
accurately  the  different  categories  of 
disclosures  that  would  be  required  to  be 
reported  under  new  Item  11.' 

Commenters  supported  the  proposed 
amendments  to  Item  11  and  the 
corresponding  DRPs,  but  suggested 
further  amencunents.>°  The  Association 
for  Investment  Management  and 
Research  ("AIMR"),  for  example, 
suggested  that  disciplinary  actions  taken 
by  professional  organizations,  such  as 
the  American  Bar  Association,  the 
American  Institute  of  Certified  Public 
Accountants,  and  the  AIMR,  also  should 
be  included  in  the  "Regulatory  Action 
Disclosure"  section  of  Item  11.  Ig 
AIMR's  view,  public  sanctions  taken  by 
professional  associations  against  their 
members  can  be  an  important  source  of 
information  about  the  integrity  and 
competence  of  registered  brol^r-dealers 
and  their  personnel.        /^  /       ; 

The  Cqmmission  uses^tepi  11  to  elicit 
information  about  reguUTI^fy  actions 
that  may  constitute  a  statutory 
disqualification."  In  this  regard.  Item  11 
questions  are  narrowly  tailored  to  elicit 
relevant  infoimation  that  would  have  a 
direct  bearing  on  an  applicant's  request 
for  broker-dealer  registration  with  the 


Amoricaa  Securities  AdminlMnlofi  Aieocialion, 
^    Inc.  el  it>  1994  Spring  Coniennce  and  tlut  an  the 
\  Mtlfect  of  a  prapoead  rata  cfaaaaa  liy  tlta  NASD.  See 
\  lOolios  of  Ptlinf  ol  Prapond  Rule  Chaiiaa  l>y 
^National  Aaaodaiion  otSanirillas  Daalars.  Inc. 
KaJaling  10  Prapoead  Afflandmeata  to  Fomu  LM 
and  US.  SecurlUat  Exchange  Act  Relaaae  No. 
}7n9  Oon.  7.  19961.  SI  PR  30372  (FUe  No.  SR- 
NASD-96-191. 

•Sacuritiaa  Exchange  Ad  Releea*  Mo.  3S224 
IJannaiy  n.  1999).  CO  PR  404a 

'  3BC  LmiMn  troiB  Micnaej  a.  i  m  I  aee.  ac,  vice 
Pnaldem.  Ganeni  Cooniol,  Aiaoefalkifl  for 
Imaalinem  Manegemenl  and  Raaaaich  and  loaaph 
P.  Kdpinaia.  Chair.  State  Inveatmanl  Advteer 
Advoocy  Conunittae  (Marcti  1. 190S);  and 
faoqaaltne  R  Hallitum.  Preiidant.  National 
Rayiiatory  Servicas.  Inc.  (Pebniary  15.  1995).  to 
tonalban  a  Katz.  Seoatacr.  SEC 

'Sections  l5(bK4l  ud  iMbXS)  of  the  Eachanp 
Act  audioriza  the  Cotnmijaion  lo  llony  ivglatfation 
to  a  bniJterKlaaier  if  the  broiLar.daalar  or  an 
■aenrlaied  penoo  of  the  tirokarKlaalar  hea  en^ged 
la  the  aoiviUes  lifted  In  thcea  lacliais.  15  U3.C 
a  nam*)  aad  (bitsl.  Set  alio  SacHon  MaXW  of 
iha  Kwrhangw  Act 


'The  four  diadoaura  catagoriae  propOMdhy  the 
Conunlaalon  are  Oiminal.  Ragulatory,  Qvil 
ludicial.  and  Financial. 

*  Under  new  item  1 1 .  military  court  convictiona 
wrould  be  added  lo  Itenu  1  lA  and  B.  Similarly, 
periury  and  conaplracy  10  cxKiunit  certain 
miadaroaanor  offensas  would  be  added  to  Ham  IIB. 
Item  llHd)  would  Inquire  about  aettlement 
ilgieaiiiiiiitj  in  inv«atnieni.r«lated  civil  actions 
brought  against  the  applicant  or  iu  control  affilialee 
tiy  a  stats  or  fceeigD  Rnandal  regulatory  authority. 
In  addltioo.  Ilom  1 11(11  would  limit  disdoauia  of 
bankruptcy  proceedings  to  tfaoee  that  have  occunad 
during  the  preceding  tan  yaala. 

*  See  supra  oola  7. 

'-  faUuual  Ka^ulwty  awvlEaa,  Inc.  (~tSK*  ') 

noted  In  its  comment  letter  that  Irutrualona  that 
dlrad  applicants  to  use  the  reverse  side  of  a  DRP 
or  a  duplicate  of  a  Schedule  (or  providing 
adtUtioiial  comments  do  not  sppaar  appropriate  for 
elactnmic  filing  of  Form  BD.  While  the  Conunisaibn 
■gieai  tfast  these  instructions,  in  ^t.  are  not 
appropriate  for  electronic  Dling,  it  Is  anticipated 
that  new  broicar .dealer  appllcanu  will  file  revised 
Form  BD  in  paper  form  with  the  CRD.  These 
instructions,  theraftne.  would  be  sppir>priate  tor 
those  limited  circumstances  in  which  Form  BD  is 
filed  in  paper  form.  See  diacuaaion  infra  at  Section 
IV. 
'  ■  See  lupta  note  e. 


Commission,  the  SROs.  and  state 
securities  legulaton.  To  serve  the  needs 
of  stale  securities  regulators.  Item  11, 
which  already  requires  appUcants  and 
their  control  affiliates  to  disclose 
whether  the  panon's  license  as  an 
attorney  or  accountant  has  ever  been 
revoked  or  suspended,  also  has  been 
expanded  to  include  disclosure 
regarding  the  revocation  or  suspension 
of  a  Csdairal  contractor  license.  Based  on 
discussions  with  the  Forms  Revision 
Committee,  ho%vever,  the  Commission 
has  determined  that  further  information 
about  public  disciplinary  sanctions  is 
not  necessary.  Accordingly,  the 
Commission  has  determined  to  adopt 
the  revisions  to  Item  11  as  originally 
propoaad. 

Other  amendments  to  Form  BD 
proposed  by  the  Commission  include 
new  Item  lOB,  which  would  elicit 
information  concerning  all  financial 
institutions  or  otganizations,  including 
bank  holding  c»mpanies,  that  control 
the  applicant.  >'  The  Commission  also 
proposed  certain  clarifying  amendments 
to  Item  8  regarding  arrangements  under 
which  another  party  maintains  the 
applicant's  books  and  records,  or  its 
accounts  or  the  accounts  of  its 
customers.  ■'  In  addition,  the 
Commission  proposed  adding  to  the 
filing  instructions  of  Form  BD  an 
"Explanation  of  Terms,"  containing 
dethiitions  of  the  following  vronls: 
charged,  order,  felony,  misderoeenor, 
found,  minor  rule  violation,  and 
enjoined,'*  together  with  certain 
clarifying  amendments  to  Form  BO. 
These  amendments,  which  are 
discussed  in  detail  in  the  Proposing 
Release,  are  being  adopted  by  the 
Commission  as  proposed. 

The  Commission  also  is  adopting, 
with  minor  changes,  propoaad   / 
amendments  to  Schedules  A,  B.  and  C 
to  Form  BD,  which  require  applicants  to 
disclose  the  identity  of  Iheir  executive 
officere,  directors,  partners,  and  direct 
and  indirect  owners;  Schedule  D.  which 
provides  for  disclosure  of  supplemental 
information  relating  to  various  Form  BD 
items:  and  Schedule  E,  which  provides 


"  0|,v«Jllt.all*,  uwOT  ICKO*  ioi>  wijuld  raiiuua  me 
applicant  to  discloee  whether  It  is  contralUd. 
directly  or  inditactly,  by  s  banlt  holding  company, 
national  bank,  suta  member  bank  of  the  Fedarai 
Reserve  System,  slate  QDiMnember  henk.  savings 
bank  or  association,  credit  union,  or  foraigo  bank. 

'Miems  SA  (1)  and  (2)  would  be  tedeeignated  ae 
Items  BA.  SB.  and  dC  As  amended.  Item  SA  would 
oontinua  lo  inquire  about  arrangamentB  to  mainuin 
books  and  records.  Redesignaled  Items  SB  and  SC 
would  require  dlsctoeure  of  sny  snangements  lo 
maintain  the  accouats.  funds,  or  securities  of  the 
applicant,  and  the  accounu.  funds,  or  securlttaa  of 
of  the  applicant,  taepactf  valy. 
'  See  Propoaing  Releeae,  at  SO  PR  40<2. 
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for  ragistntion  of  branch  offices  or  other 
business  locations  of  the  applicant  ■> 

In  the  Proposing  Release,  the 
Commiasion  ptopoeed  to  add  to  Item  3A 
Limited  Liability  Companies  ("IXCs") 
as  a  choice  of  legal  form  9f  oiganization 
the  applicant  may  select.  The 
Commission  is  adopting  that  proposal, 
together  with  corresponding 
instructions  in  Schedules  A,  B,  and  C 
for  disclosing  direct  and  indirect  ownen 
of  a  broker-deeler  applicant  that  is  a 
LLC."  In  order  to  elicit  more  accurate 
information  concerning  foreign  control 
affiliates  of  a  broker-dealer  applicant, 
the  Conunission  also  is  adopting 
proposed  amendments  requiring  an 
applicant  to  diack  a  box  on  Sdiedules 
A  and  B  to  indicate  if  its  owner  is  a 
domaatic  antily,  an  entity  incorporated 
or  domiciled  in  a  foreign  country,  or  an 
individual.  In  addition,  the  Commission 
is  adopting  amendments  to  delete  from 
Schedule  I  of  Form  X-17A-S,  the  Focus 
report.  <]uestions  requiring  broker- 
dealers  to  disclose  their  affiliations,  if 
any,  with  U.S.  banks.  As  discussed 
above,  information  about  such 
affiliations  will  now  be  disclosed  under 
Item  lOB  of  Form  BD." 

m.  Electronic  Filing 

In  the  Proposing  Release,  the 
Commission  noted  that  implementation 
of  the  redesigned  CRD  by  the  NASD 
ultimately  is  intended  to  enable  broker- 
dealers  and  their  associated  persons  to 
file  electronicalljrrogistreUon  and 
licensing  information  with  the  CSD. 
Because  the  redesigned  CRD  is  intended 
to  operate  in  an  electronic  environment, 
paper  filings  eventually  will  no  longer 
be  submitted  by  broker-dealer 
applicants  in  most  instances,  nor  will 
data  be  manually  entered  into  the  CRD 


"  One  commenter.  NRS,  addressed  tlie  propoaad 
amendments  to  the  Schedulee  to  Form  BO.  While 
NRS  aupponad  tha  propoaad  amendments,  it  also 
■iiggaatail  Itiil  llm  riamiiiiiiiliiii  provide  additional 
darifyfag  hutnicdoaa  lo  Item  6  of  Schedule  B 
(awnarship  codas  applicable  to  Indirect  owners) 
and  llam  1 1  of  Schedule  E  (branch  office  or  other 
bnainaas  locations).  In  response  to  NRS's 
cammeots,  the  Commisaion  is  adding  clarifying 
Uutmcliottrui  Ihaee  itema.  Par  emnpla.  ttan  12  of 
Scfaadttia  H.  prwiotisly  propoaad  aa  Item  n .  now 

ivUI  luiJude  «u  UjsuiniHiHi  tut  ImduH-Uewn 

applicanis  to  check  the  appnspriate  box(es)  If  the 
branch  or  other  business  location  Is  (i)  registering 
with  the  NASD  or  (ii)  registering  or  reporting  vrith 
a  sate. 

'•Schedule  A  (direct  owners)  of  Form  BD  will 
now  indutle  tlie  ioUowing  instruction: 

(d)  In  the  case  of  an  applicant  thai  is  a  LLC  (II 
thoea  mamhars  thai  have  the  right  to  receive  upon 
dissolution,  or  tuve  conlriliuled.  5%  or  more  of  the 
LLC's  capital,  and  (ii)  if  managed  by  elected 
managers,  all  aleaed  manageis. 

Schedule  B  of  Form  BD  wilt  now  include  a 
similar  lnatru<:tion  for  indilact  tnraara. 

"  See  Proposing  Releaaa.  at  40  FR  4042. 


system  by  the  NASD.i"  Rather,  in  most 
instances,  broker-dealers  will  file 
registration  and  licensing  information 
with  the  NASD  electronically  by  direct 
link  with  the  CRD  system  through  a 
variety  of  methods,  including  standard 
dial-up  access."  Electronic  filings 
submitted  by  or  on  behalf  of  broker^ 
dealers  will  be  transmitted  to  the  CHD 
either  in  bstch  transfers  orlji  an  on-line 
mode.'o  After  the  information  has  been 
transmitted  electronically,  the  CRD 
system  will  disseminate  the  registration 
requests  or  updated  information  to  the 
Oimmission.  the  SROs,  and  any  states 
in  which  the  broker-dealer  is  registering 
or  has  registered.  After  an  electronic 
filing  is  processed,  the  CRD  system  will 
send  the  filer  an  electronic  message  or 
identification  number  indicating 
whetjut  the  filing  has  been  accepted. 
The  results  of  Commission,  SRO,  and 
state  review  of  broker-dealer  filings  also^ 
will  be  handled  electronically  and  will 
be  transmitted  directly  to  the  broker- 
dealer  applicant  via  the  redesigned  CRD 
system. 

The  ComiKiu^on  is  adopting  as  part  of 
the  amendments  to  Form  BD 
instructions  for  filing  Form  BD 
electronically  with  the  redesigned  CRD 
system.  A  letter  from  one  of  the 
commentere.  National  Regulatory 
Services.  Inc.,  addressed  electronic 
filing.  While  this  commenter  supported 
electronic  filing,  it  also  expressed 
concem  about  timely  access  to,  and  the 
availability  of,  the  interfecing 
specifications  of  the  new  CRD  system. 
The  Commission  expetrts  the  NASD  to 
work  with  service  bureaus  and  other 
interested  parties  to  ensure  that  the 
redesigned  CRD  will  be  hospitable  to 
service  bureaus  seeking  to  file  for  their 
chents  through  electro^i^means. 


^A    / 


■■  Appticanl  brakes  .tleaJata-aSieking  to  tegiater 
with  the  Conunission  and  the  various  states 
currently  file  a  single  Form  BD  with  the  NASD, 
which  manually  enters  the  information  into  the 
CRD  system  and  Iben  electronically  ftirwards  the 
Information  to  the  Commlaaion  and  the  appropriate 
states  for  review. 

••The  NASD  has  developed  software  that  will 
support  personal  oxnpuler  entry  of  liroker-daaler 
taglatntion  information.  This  software  may  be 
obtained  fr%3Bi  the  NASD  pursuant  to  a  subecriotion 
agreamenL 

^The  redesigned  C3tD  will  provide  for  belch 
filings  of  registration  and  licensing  inionnation. 
Under  the  ndaaignad  CRO.  txoker -daalars  will  be 
able  to  download  data  hum  their  internal  data  bases 
into  pragramnied  formats  for  the  CRD  to  process-  In 
this  i^ard.  braker .dealers  or  poisons  scting  on  their 
behalf,  such  ss  service  bureaus,  will  be  able  to 
create  several  CRD  filings  off-line  and.  when  laedy. 
transmit  them  collectively  lo  the  CRD.  In 
comparison,  in  an  on-line  mode,  brokernlaalers  or 
persons  acting  on  their  behalL  such  ss  service 
bureaus,  will  enter  Information  diractly  into  the 
redesigned  CRD  through  a  windowa.baaad 
intaractive  session. 


IV.  BOBCtiTe  awt  CnmpliaiiCT  Dalaa 

The  filing  of  reviaed  Form  BD  is 
intended  to  coincide  with  the 
implementation  of  the  redesigned  CRO, 
which  will  be  conducted  by  ae  NASD 
in  phases.  With  the  voltmtary 
participation  of  several  NASD  member 
firms  and  one  service  bureau,  the  NASD 
began  a  two-month  test  of  the 
redesigned  CRD  on  May  20.  1996. 
During  this  period,  the  NASD  will  test 
the  software  that  will  enable  broker^ 
dealers  to  file  Forms  BD  and  BDW  (and 
other  tmiform  forms)  with  the 
redesigned  CRD  system  and  carry  out 
other  quality  assurance  testing.  'The 
NASD  anticipates  that  on  July  29, 1996, 
broker-dealere  participating  in  the  test 
will  begin  filing  all  of  their  registration 
and  licensing  information  electronically 
with  the  redesigna^j^tD  on  a  pilot 
basis. 


On  September  9, 1996,  following 
ipletion  of  the  pilot,  the  NASD  plans 

unplement  Phase  I  of  the  transition  to 
igned  C:RD.  During  Phase  I,  the 
NASBkngjl  convert  broker-dealer 
registratioimftmQation  contained  in 
the  old  CRD  system  to  the  redesigned 
CRO.  Also  during  Phase  I,  it  is 
anticipated  that  the  NASD  will  enter 
manually  initial  broker-dealer 
application  information  submitted  on 
revised  Form  BD  into  the  redesigned 
CRD  system.  During  Phase  n  of  the 
implementation  process,  the 
Commission,  the  SROs,  and  state 
securities  regulators  will  be  provided 
direct  access  to  broker-deeler 
registration  information  contained  in 
the  redesigned  CRD  system.  Prior  loV_ 
Phase  n  implementation,  the  ^ 

Commission,  the  SROs,  and  state 
securities  regulators  will  continue  to 
gain  access  to  broker-dealer  registration 
information,  including  information  filed 
on  revised  Form  BD,  through  the  old 
CRD  system. 

Broker-dealers  partitspating  in  the 
redesigned  CRD  pilot  will  be^  to  use 
revised  Form  BD  on  July  29, 1996!  The 
amendments  to  Form  BD  become 
eflactive  September  9. 1996  for  all  other 
broker-dealers.  Thus,  all  applicants 

nUuj^  fui  UilUal  biukei-Utsalpr 

registration  on  or  after  September  9, 
1996  will  be  required  to  file  revised 
Form  BD  in  accordance  with  the 
instructions  contained  therein.  It  is 
anticipated  that  broker-dealera 
registered  with  the  Commission  as  of 
September  9, 1996  will  be  required  lo 
file  revised  Form  BD  only  after  their 
registration  information  contained  in 


\ 


r 


Fadaral  BacMar  /  Vol.  61.  No.  139  /  Thuisdav.  lulv  18.  1996  /  Ruins  and  Rixnilatinitc         .4731t1 


37360        Fadwl  K<gltter  /  Vol  61.  No.  139  /  Tliursday.  July  la,  1996  /  Rules  and  Regulations 


the  old  C3tDtias  bMn  convartsd  to  die 

redesigned  CRD  system.^' 

V.  Efbds  OB  Coapetitiga  aad 


Sections  23(a)(2)  of  the  Exchange 
Act  ^  lequiras  that  the  Commission, 
vdien  adopting  niles  under  the 
Exchange  Act.  considsr  the 
antJcompetitive  effects  of  those  niles.  if 
any,  and  to  belaoce  any  anticompetitive 
impact  against  the  regulatory  benefits 
gaiiied  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act  The 
Commission  is  of  the  view  that  the 
adoption  of  the  amendments  to  Form 
BD  and  Schedule  I  of  Form  X-17A-5, 
the  POCUS  report,  will  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  nutherance  of  the 
punmaes  of  the  Exchange  Act. 

llie  Commission  has  prepared  a  Fiiud 
Regulatory  Flexibility  Ajoalysis 
("FRFA").  regarding  the  revisions  to 
Form  BO  and  Schedule  I  of  Form  X- 
17A-5.  the  FOCUS  report  in  aocndance 
with  5  U.S.C  604.  The  FRFA  notes  the 
initial  costs  of  operatioiul  and 
procedural  changes  that  may  be 
necessary  to  comply  with  the 


"  UnHI  •  bnkar^Mbr'i  KdMiiig  laiijlmlkai 
icfcifinatlon  hM  b«m  coorartsd  to  dw  TyWtlsnrH 
CRD  ajnlon,  it  i>  opacMd  tlul  Iha  bralvr^Mln 
will  cooUniM  to  fUt  uMmhiiwm  to  itt  ragiilntloa 
OB  Focm  BD  Im  m<Md  Nanabtr  IS,  ISaa)  in 
ftftt  ionn  witti  tha  old  OtO.  So  dltciiMton  of 
•lactsonic  filing  aad  proppMd  ■mandmant*  to 
Exchange  Act  rules  tot  fiKng  Ponn  BD.  Sacuritiaa 
Exchange  Act  Release  Nji.  37432. 


amendments  to  Form  BD  and  Schedule 
I  of  Form  X-1 7A-5.  The  FRFA  also 
notes  that  adoption  of  the  amendments 
to  Form  BD  and  Schedule  I  of  Form  X- 
17A-5  not  only  will  provide  benefits  to 
securities  regiuators  by  improving  their 
ability  to  idnitify  and  flag  problem 
brokns  (hraogh  the  use  of  standardized 
and  spadalizad  computer  searches,  but 
also  will  ease  the  burden  of  registration 
by  future  registrants. 

A  copy  oithe  FRFA  may  be  obtained 
from  GI«m  J.  lessee.  Spedal  Counsel, 
Office  of  Oiief  Counsel,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Mail  Slop  5-10,  Washington.  DC 
20549,  (202)  942-0073. 

VL  PapenratkKadaciian  Ad  Analysis 

The  amendments  to  Form  BD  include 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  ("PRA")  (44 
U.S.C  Section  3501  et  seq.).  The 
Commission  submitted  the  proposed 
amendments  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  PRA 
requirements  in  efiect  at  that  time.  OMB 
has  approved  the  amendments  to  Form 
BD  and  has  assigned  Form  BD  OMB 
Number  3235-0012,  with  an  expiration 
date  of  March  31 ,  1998. 

The  amendments  to  Form  BD  are 
expected  to  provide  securities  regulators 
with  better  information  about  a 
r^strant's  disciplinary  history  by 
grouping  disciplinary  information  into 
related  categories  and  by  customizing 
the  ooRsspooding  DRPs  used  to  disclose 


details  of  the  registrant's  disciplinary 
history.  The  amendments  also  are 
intended  to  elicit  more  precise 
information  about  the  business  activities 
of  broker-deeler  applicants. '^ 

As  discussed  above,  the  ameixlments 
to  Form  BD  respond  to  certain 
recommended  changes  to  the  CRD 
system  that  have  led  to  its  redesign.  The 
redesigned  CRD  system  is  expected  to 
enhance  its  use  by  securities  regulators 
and  will  allow  broker-dealers  to  file 
Form  BD  and  other  uniform  registration 
forms  electronically.  Because  £e   ' 
redesigned  CRD  is  intended  to  operate 
in  an  electronic  environmmt,  paper 
filings  eventually  will  no  longer  be 
submitted  by  broker-deeler  applicants  in 
most  instances,  nor  wrill  data  M 
manually  entand  into  the  CRD  system 
by  the  NASD.  Rather,  broker-dealers 
will  file  registration  and  licensing 
hifannatton  with  the  NASD 
electronically  by  direct  link  with  the 
CRD  sjrstem  through  standard  dial-up 
I  and  other  electronic  means. 


"ThaCofmniasiaa  usss  the  informetion 
rilsrlosad  ij  applicants  in  Form  80  to:  (i) 
dalannlDa  wbathar  brokar-deaW  appUcanla  maa( 
the  standards  Sor  laglstradoa  sat  forth  in  the 
pravisloas  of  the  Kwhange  Act:  (11)  develop  and 
maintain  a  central  inlonnotioa  rasonrce  when 
members  of  the  public  may  obtain  relevant,  oixraot 
information  about  brokar-dealats,  municipal 
securities  dealers,  and  government  securities 
brolcers  or  govenmieot  securities  dealers,  and  where 
the  Commission  and  otliar  securities  regulators  may 
obtain  iniormstion  for  invest  igstory  purposes:  and 
(til)  develop  statistical  information  concerning 
broker-dealers,  municipal  securitiae  dealers,  and 
government  aacuritiee  farokars  or  govammaot 
sacuritlee  dealers. 
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Brokei^ilealers  already  are  required 
pursuant  to  Rule  15bl-l  '<  imder  the 
Exchange  Act  to  file  for  registration  on 
Form  BD  and.  purauant  to  Rule  ISbS- 
1(b).  ^  to  promptly  file  an  amendment 
to  Form  BD  if  any  information 
contained  therein  becomes  inaccurate. 
The  amendments  to  Form  BD  primarily 
relate  to  the  disciplinary  history 
sections.  Thus,  unless  a  brokerndealer 
has  an  extensive  disciplinary  history, 
the  amendments  to  Form  BD,  as 
adopted,  will  not  impose  any  significant 
additional  recordkeeping  or  other 
compliance  requirement  on  broker^ 
dealers.^  The  Commission  is  of  the 
view,  however,  that  the  benefit  to 
regulators  in  obtaining  more  precise 
information  regarding  a  broker^ealer's 
activities  and  disciplinary  history  will 
outweigh  the  burden  on  broker-dealen 
imposed  by  this  additional  reporting 
requinmenL  Moreover,  the  Commission 
expects  that  when  the  redesigned  CRD 
system  is  fully  implemented,  electronic 
filing  will  further  reduce  the  regulatory 


burden  on  broksr-dealere  for  filing  Form 
BD  and  amendments  thereto. 

Vn.  List  of  Snbjects  in  17  CFR  Part  248 

Reporting  and  recordkeeping 
requirements.  Securities,  Broker-Dealen 

Statutory  Basis  and  Text  of  Final 
Amendinents 

In  accordance  with  the  foregoing,  title 
1 7.  chapter  n  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  24»-FORMS,  SEGUWTIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 


rity:  15  U.S.C  78a.  et  seq.,  unless 
otherwise  noted: 


2.  By  revising  Form  BD  (referenced  in 
§  249.501)  to  read  arsel  forth  below: 

Nets:  Form  BO  does  not  and  the  rsvisions 
will  not  appear  In  the  Code  of  Fedeial 
Regulations.  ReviMd  Fonn  BD  is  attachsd  as 
an  Appendix  to  this  document 


3.  By  amending  Schedule  I  to  Form 
X-17A-5  (referenced  in  §  249.617)  ^ 
removing  Specific  Instructions  19a,  b 
and  c  and  Question  19,  redesignating 
Questions  20  through  24  as  Questions 
19  through  23,  and  revising  newly 
designated  Question  19  to  read  as 
follows: 

NatR  Form  X-17A-5  does  not  and  the 
levisioDS  will  not  appear  in  the  Coda  of 
Federal  Regulations. 

Form  X-17A-5 

•  e  •  •  e 

Schedule  I 

«        •        •        •        * 

19.  Respondent  is  an  affiliate  or 
subsidiary  of  a  foreign  brokerHiealar. 

By  the  Commlsaion. 

Dated-  My  12, 1996. 
lauthaaCKett. 
SacreCiuy. 


Appendix 


xirCniMiISIll-l.  Form  BD  at  tke  Hme  it  files  lu  Bret  a 

■•17Cnt240.1Sb3-l(b).  Form  BO  after  its  registration  iafomatioo  hes  bew 

>•  It  la  axpectedlliat  a  broker-dealer  weald  be  cnovened  to  the  redesigned  CRD,  but.  in  aay  evani, 

lequlled  to  file  new  ininrwatioB  aolkdted  by  revleed  no  later  than  six  months  from  iu  dele  of  ooBvarsloa 


to  the  redesigned  CRO.  See  discussion  of  ptopoeed 
emenameats  to  Exchange  Act  nilas  far  ftUng  Fom 
aa  SacaiWes  lachaaaa  Act  Ralaaaa  Nk  irsts. 
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FormBD 


OMBAPPnOVAT 


OMBNuoAtR .3236-0012 

E>*<MK MMdi31.19M 


burtwihoMipartam:....  8J0 


\ 


Uniform  Application 
for 

Broicer-Deaier  Registration 


V 


V 


HOIE:  Fora  BD  does  not  and  the  revialons  will  not  appear  in  the 
Code  of  Federal  Regulations.  Pages  are  nuabered  consecutively  with 
the  release. 


SEC1490 
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FORM  BD  INSTRUCTIONS 

cp«M  br  tit  NASO.  ThM  inMriKtian.  ifitily  to  Mng  Fomi  BO  ita*anicri^ 

*•  CO''T*CTagU>m-Th«lnit>ttirtlil«d>>tiecoi*Kl«iii|]lu>«tniialb««i^^ 

cell»lwnlMSoll».«ndml■nB^^ndbe^«^pel^^tletofdl«»^n^in^llno«^llWinMa^^ 
4.  OOVERMMBITSECUWTIESACTIVmeS 

A.  Brakv^lailnngMMd  or  anpfcanb  applying  tor  r«gMr«knun(tvS«*in1$tb)(y»ieEi^^ 
oon*j^  govOTimM  aMurtliM  buiinaa  in  adiMnn  to  o»w  bfokar-daMr  K*^ 
■nwMffnQ  *y6s^  to  ttom  2B. 

B.  g~*~-  m-  ..1  ih.  c «■—  c..^.-^  ...... .»»..  — ^.; jj „-  ^,,  ^^^,,„  0,^,,  ,p   ,j,i, ||]  „| ,  my  .y^ 

do  so.  ansmr  >«•■  to  IMni  2C  H  oonducting  ggb  ■  gov«mnHnl  tacurttM  hiiiliaw 

C.  aralw-daalmragistoredundwSactfon1S(b)a(lh*E>iiiwg*AclthitcaM«toa)nduct«go««nmM»a^ 
nctc«»«ianciMtoo»wJ«clMlie»«gov«mm«c«t«curtlw».To<toic,litoinim«ndntonltoFonnBD«<d»»»»>trtoltom»^ 


NOTE: 


BrokW'^toMts  registocwt  under  Saclton  t  SC  may  ragistor  undw  S«clnn  1  S(b|  by  fling  in  anwYtoWfil  to  Form  BO  Mid  «w^^ 
■VartoHama2A«nd2D.Bydoingao.bro)wr^)ealar««pr»«atyeona«nlatowilhdr«wrtolbr  ■ -  •     —   - 


tha  Eaehanga  Act 


<  biolw-daalar'a  lagiHialori  undar  tK  d 


app«ear«  I*  votontvy.  ^flpiiantt  aia  not  raquirad  to  ta  Fm  BO  «l»i  »w  SEC  i  «)t  torm  doat  rwl  bSM  •  cwiti*  0I« 

B.  papeh  nuNO  MSTfuicnoNS  ~  ~^ 

1.   FOMIAT 

A.    Attach  an  Exacaili0iiPaga(Paga1)  with  original  manual  aignatoras  to  (he  Mial  Form  BO  libig  and  a«*«narxtma<«  to  »ia«^ 
CornpM*  •■  tmaiKtad  pagaa  in  tun  arid,  eicapt  tor  Scltaduto  C.  ciRle  Ihe  nuritow  ol  tia  llam  bairig  changKl  AiTMndrnvIa  to 
SdwMaa  C,  D  and  »ia  Diadoatn  naporting  Pagaa  aao  muil  ba  aoconpaniad  by  an  EiacuSon  Paga  (Paga  1).  ' 
ara  amandad  by  filing  Schadula  C.)  Amandmanta  to  Sdwdula  E  may  ba  aubm«sd  MWtout  an  auculton  paga. 

8.    Typa  al  inlarmalion. 


nandmai4a  to 
.(Solia«^»^B 


C.    Qm  Via  name  o(  the  broker-dealer  and  datt  on  each  pege. 

0.    UaaonlylhecurTWitveraionolFonnBOanditoSclieduleaorarapiaduelansltiaiii. 

PtSCLOSUHEREPORnwOPAOepRPj-lntermalionconcai  fling  Biaappicant  or  coii»p<iffilala»iali«toleatotoeocc>inancaol»> 
avani  raporlMa  under  Hem  1 1  mual  be  previded  on  the  «piiwtfk  appropriato  Dn>(80).  X  a  oan*o<  aMMti  la  M  int^^ 
organlialton  tagiatored  through  «ia  CfW.  auch  (an»iy  aWato  need  only  cempleM  Part  I  ol  Ihe  anPCoanTb  appiopiiata  DRP(BO).  DeMe 
o<  Itiaaveni  mual  be  eubrniltod  on  the  coriirof  aMMtok  approprtato  DRP<aO)  or  0IV(U-4).  Attach  a  copy  of «« 1^ 
or  DRP(IM)  prevtously  aubrrWad.  If  a  contof  alMato  la  an  MMdual  or  organiialion  og|  ragialai«>  throve^  the  cm.  provide  oom^ 
anawart  to  al  of  tie  Kama  on  tw  appicanr^  apprepiMe  DRP(BO). 

SCHEDULES  A.  B  AND  C  -  Fito  Schadulaa  A  and  8  only  wKh  initial  appicatlona  tor  regiatralian.  Uaa  Sdiadi<a  C  to  i«data  Schadi^aa  A 

and  8.  MMikiala  no(  i«)uir«d  to  tto  a  Form  U^  (Individual  regjatraion)  «iilh  the  cro  ayalam  «>ha  era  iatad  on  SciwdU^ 

mual  attach  page  2  of  Form  IM.  The  appScam  braker<)eeler  muel  be  liated  In  Fomi  IM  Mem  20A  or  20a  SIgnaluraa  are  not  raqi*ad. 

SCHEDULE  D  -  Scheduto  0  provides  adiHonal  apaoe  tor  aviaining  anawars  to  ttam  IC<Z).  and -yer  aimnca  to  llama  S.  7, 8.  (.  ia  12. 
and  13  of  Form  80. 


C.  ELECmOMC  FIUNO  MSTRUCnONS 
1.  FOBMAT 


ladiStonals 


A.  AfripaperFermBOIsra(;ulrad«henttaaPPfcan(lsli(kigwllhtheCROtorthelksttlme.toadi«lton.aoriw/ur<K*cSta^ 

a  aepaiato  paper  Ming  of  Foiin  BO.  The  anoiiBanf  ahouU  contact  the  appropriate  Anatfctonrs;  tor  apadllc  ISng  raqukarnanto. 

B.  Hams  1-1 3  muat  be  anaearad  and  alyMOs  requiring  a  feaponse  must  be  completed  before  Ihe  fling  Mil  be  accepted. 

a    Appfcantmust  complete  the  eiacullfan  screen  certifying  that  Form  80  and  »neiiaiienu  thereto  have  been  asacutad  properly  and 
thai  the  inlniinsioncontainadlharwn  Is  accurate  and  complata. 

D.  To  amend  Intoimatioi  I.  awoieantmuat  updato  He  appropriate  Form  80  aoaana. 

E.  A  peperoopy.wW  original  manual  aignalufae,  of  the  MM  Fenn  80  Cbig  and  amancknents  to  Oieotoeural1epertingPagae(DnPa 
80)  moat  be  latainad  by  the  appfeant  and  be  made  avaiaUa  tor  toapadton  upon  a  ragulalory  faquaaL 

DaCUMUne  HEPOWnNQ  PAOE  (DUP)  -  Intomialion  conoeming  the  anpScwK  or  conasl  aMale  fat  laMaa  to  tw  oecwanea  of  an 
evani  raponsbto  undar  Mam  1 1  mual  be  provided  on  the  appieanrb  appropitato  DnP(BO).  IT  a  oonaof  a«Ma  la  an  MMdual  or 
oigaitaSonraglelei ad  through  the CBO. such  lueiifaWiaiiiaiiileii^CMiipleliitwiw^rtaWMi name  and CWOnuntoarc<  tie 
aHPft»*>a(popitotoORP(80).Dalslalortheavanl»iuatbaautnilttadontheuiii>>i»iWfca^appirTilatoOHP(BO>orDBP(U^ 
AinWa«fctotoanlndMdualoroiBanliallon|iBlrsgiilyidiiiBugh«toCHO.piwMeu»iMdaana«iaw 
corwptae  ai  ields  roquaing  a  laaponea  on  the  ^iiiiieirfli  appiuijrtda  DflPiW))  aciaaw. 


s 
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■^ :--.- ■■■^■/PP*»*J~*"«l*»«*'>'««0»«»«"<r«^ 

_-_.  nwi  wiy  m  w—  ^*—»t  <wio  »—  win  n^an  rhioM  In  owwt^ib  oca>.  QwtrtafWiiMahB  —  ^^  m  ■■ 
OkKi  0«nn  and  EncutM  OMcm  •(>««  aid  tw  Mkw*  Omm  «ora«  but  ti«  M  nM  iaa*«l  to  Mi  a  n^ 

Htotoiy  acnan  a«  ftm  LM.  Tha  anpi»*bntaKtoto«  nuM  ba  latod  cm  (to  Olar  BuSmww^ 
TltoCWOmaingaiMaaitefquaaiwandconaapondwala: 

'^  NASAMMSOCENTIMLREQISTRATKM  DEPOSITORY 

PA  BOX  MOV 

OAmcRseum.  MD  2oaB»«40i 

EXPLANATION  OF  TERMS 

(TIM  MIewIng  Mnin  ar*  IMIetod  thfoughout  thte  lofm.) 
i.OENeuL 

APPIXANT  -  TTw  brakar-daator  ipptytog  on  or  amandng  thia  lam. 


2«  or  mora  a»  Iha  captol,  ia  p^aaumad  to  wnini  Ihal'oonvany.  07*  da«r5ii,  ^ 

JORMOtCTION  -  A  atoto. »»  Oaatcl  of  a*jn*ia.  Iha  ConHTK»i«Mlti  o(  Puarto  Rico,  or  any  aubdfc^^ 

PDHON  -  An  indvtdual,  pannarahip.  ooiporalion,  Irual.  or  odwr  orgviizalion. 

ltaWllOO^TO«YOBaAiaZATIOW-Anyna«onal.acu«to.orco^^ 


^  NMITHinHVOMOr  imCANOKHEOUUD 
y?^*g?^' ^jr'-'j-*?'?  »*»  y  "yry  y^  .y?^  »*'*»""«»  »>  <»  »»  ■«»««»  and  laWWaa.  and  tm  eon«nuaa  »to  bualnaaa 

X  FOR  TW  PUWOSC  OP  ITfM  11  Am  THE  COmESPONOMO  MSCLOSURE  nCPORTWO  PAOES  (MVal 

pajtori|*jgon^rtf«tail.  adniW^^ 

rt!?i^ir^         -^  "f*^  ■*■  *  ««*««««l».  munieipat  aacuiWaa  daator.  governmanl  aacurifiaa  brakar  or  daatorjnuar. 
iMaaimant  company,  nvaatmani  advtoar.  kjluraa  aponaor.  bank,  or  savingt  aaaocialion). 

■WOLVm- Doing  an  art  or  aMnft  *tolinB.  oouitoalnB.  conananl^ 


fcmal  criminal  indiOmam  or  Wamation  (or  aquivtoartlomiidiaiga).  w— -^—o     ''~'**"~°" 

CHATO6B  -  Baing  acoisad  ol  a  oima  in  a  toimal  oornplalnl.  iniormafcn,  or  IndWmont  (or  aqul«l««  1^ 
doaanolmdude^ap»al  jtpulal««.  um^ 

« laaM  ana  yaar  impnaonmam  andkx  a  Ikia  0*  at  lam  SI  J)00.  Tha  torni  ^M  Indudaa  a  ganaral  court  nitoVal. 

by  a  aaittanea  ol  laaa  than  ona  year  impriaoomanl  andter  a  «na  of  laaa  than  J1 .000.  Tha  torm  *o  Indudaa  a  ipaei^  cowl  mwlitor 

ato*It*lSl?r5!IEr5iJ!ll^^ 

to»*to2^»ganizalk)n  to  datamilna  il  a  partieuiar  njto  vjotolon  haa  baan  da*»totod  aa -mh^ 
BUO«ra  -  lnc»jdaa  baino  a<*tocl  to  a  mandatory  InMcfcn.  piohfttoiV  InKjneton.  pninik^ 
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FORMBD 

1 


UNFOfMAPPUCAIWN  ran  BROKBUCALER  RB»nU110N 

to: SECnaNo.:*- FknCfONoj 


OmCMLUSE 


WiU— W.  FalutaBbiaplNaliOTicunaniandto«aaBMaiaaiatotoiM^»ir 
^^~~"~~"    and  fwoofda  or  olharatoa  to  oonpty  wtoi  Via  pRnMona  ol  tow  apptiatg  V I 
Fadato  aacuritaa  Iwa  and  na  iMa  o<  Da  iudadiitona  and  nNv  nam  In  «~ 

MTaniONAL  MSSTATacmS  OR  OHBaiOlM  OF  FACTS  lUV  COHiniVn  CntMM.  M01A1I0M8. 


n 


APPLICATION 


D 


AMBMMBn' 


1.  Enact  nam*,  principal  busineasadttraas.niaBngaddraas,il<Meranl.  and  tatophon8numbaro)«npiBto« 
A.  Ful  nanto  of  tippKctnt  (N  aoto  proprialor,  atato  Int.  irM  and  mlddto  nviw): 


a  IRSEmpl.ldani.No.: 


&  (1)  NaiitoundafaiWchb«ofcarHlaatorbuiinaaaprimaiiytoconduclad.ild«Branttnimllwn1A. 


(2)  UatonSctMdutoD.Paaal.SadlanlanyolharnanwbywNGhawllnncondiiGto 
0.  ntMaHngmataaanamacliangaonbattoiroimaappicanlantorlhapraviouanama 
Iha   Oaqplican(nama(1A)or  D  buainaaanameOC): 


Ktouaad. 

dw  nana  cttonga  to  ol 


E.  Fkm  main  aditaia  (Do  not  uaa  a  P.O.  Soi) 


B55 iBH 

Branch  offioaa  or  otiar  buainaas  locatkxia  miMt  ba  rapoitod  on  Sdwduto  E. 
F.  MaMng  addraaa.  H  ditfarafiL 


-ggSfSmCm- 


6.  Buatoeaa  Tatophofto  Numban 


H.  CkmlactEinptoyaK 

issssis 


iEsnas" 


EXECUTION: 

FbrtliapiiipeiaiolcomplyinB>i<d<lhato««o<lhaStota(a)daaignatodlnlWra2fatotingtoaWiarthao«arora«toelaic»iriiMorcDmmodMaa. 
tha  undanignad  and  anpioant  liaraby  cartiy  toat  toa  anp*itoX  <•  in  compianca  lailli  appfcabto  atato  auraty  bondng  laquirafnanto  and 
Inavoeatily  appoint  tha  adnWaliatoi  of  aadi  of  llicaa  Slala(a)  or  auch  oOwr  paraon  daiigiiatod  by  law,  and  Iha  auccawoii  in  auch  olioa, 
—o»nayler»aaBpieantlnaaidStata<a).  nionwhomwaybaaaniadanynolica.  ptooaaa.orptoadkiginanyacltonorprBoaa*vagalntolha 
appfcjrdailalngoulofofineonnaetioni«itolhaeaaroraatoofaacuri(aaorcomnMdiltoa.oroutoflha  leladcnoridigid\tolalonoflhato«» 
of  lhoaaStoto(a).  and  tha  appieanfharabyeonaanto  thai  any  auch  action  or  pnx»a*vagatnat»iaaHPfcanr  may  bacomntoncad  In  any  eourt 
of  oompatont  juiladtellon  and  propar  vanua  within  said  Slala(«)  by  aarvica  of  procaaa  tawn  aaid  i|j(]iiirlaa  wtoi  tha  aama  adact  aa  if  afiftemtl 
»w»  a  laaJdml  In  laid  Stata(i)  and  had  lawfully  baaniarvad  with  proeaaa  in  aaidSlata(a). 


Tha 

or  any  aa#<«0Ultoory 

by  tha  * 


and  Eadianpa  Cofflmiaaion 

lor  a  pratotfva  daaaa  Bad 

to  Ilia  app'foanfV  oontact 


aaivica  of  any  cimI  action  brought  by  or  nodoaof  any  pnooaaoftybaloralha 
I  oonnacdon  wah  tna  appfiovaii  Orattar^aator  adivllias.  or  of  any  I 
Cofpocabon,  may  ba  givan  by.ragiatatador  oaidRad  mai  or  ooninnad 
or  maMng  addraia  if  dMarant,  gi»an  in  llama  1 E  and  1 F. 

Tha  laidanignad.  iNing  inl  duly  Mtont,  dapoaaa  and  aaya.Val  haMto  haa  aiacutad  llito  lonn  on  iMhaR  ol.  and  aMi  tha  authorly  of,  aaid 
aumaa.  ina  laioaraiTiaa  arvi  aEVacanriapraaan  aw  ato  aaonnaBon  and  atotmaraa  contamao  naraai,  ncwtong  aantoaa  toiacnaD  naian, 
and  othar  Monntfon  Aad  haiaiidd,  tf  of  vMch  ara  mada  apart  haiaof,  araounant,tniaandGamplato.  Thaundataignadand  app^banf  fcalhar 
rapraaaid  tliat  to  ttw  aidaid  af^  Inlonnalion  praviouriy  aubmHtod  to  not  amandad  auch  iidonnalion  la  ounaidly  aooumto  and  oofflpiato 


OaMiUMMWyr 


rsisssssisr 


Subscftocd  snd  WNMTi  bslorv  iimMs. 
My  Conwninion  sxpim  ^_^_^^^_^_ 


.dayof . 


mmihiic 


County  of . 


Stotoof 


•<B  jHMntfL  clfBto  Amw  taiM  MMndMl  jMfcHoiwy  <lwwpof  w^wft>w> 


DO  NOT  WRITE  BEmWTWSUC- FOR  OFFICIAL  USE  ONLY 


^\y 


I  Vnl     R1     Nn     130    /   TtiiimUw    Iii 


iQ     idOA    /    DiiU 
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FORMBD 

t 


Fin»CM>NOu'_ 


OmCML^ISE 


b»clmMnBti«ippiBp»M»toii<«rt««chBaii»nm«<il«u»ioily.otgMitnlori.or>M<rtMawln«ititot^ 


r 


1 


II  «pfc*if  it  ragMarad  or  ragMHing  ««<  tw  SEC.  ctwck  hara  and  a 


f  ftafna  2A  ttvough  20  balow. 


Eachanga  Ad  o(  1934? 

a  la^BPicantriglMaiailoriiglatwIfiBaaaliinliiiaMlaiundarSacllonlsaiKitlaSaaalHaEachanoaAaal 
l934and*oaelngarintaniiiglaactaaagi)Mnimanlaaaif<liaabrclcarar<«aa*ar7 


C.  laaHPfcan>raglalaiadari«glalailiigiBli||[aaagi>van¥n«iiCiac»»i<iaabnil<arordaalarM»id»8«c«on1tCot 
tiaSacuf«aaEniiangaV«elo<l«34T. ;: 


Oa  not  anawar  Vaa*  to  nam  2C /r  mpicanf  anawand  Vaa*  IB  Mm  M  or  iMai  as. 
0.  laiBptrantc— *iBiaael<riaaaaagB»aB»ii«nlaacui<laabccliarord»HwT 


D 

D  D 

D  d 
n  n 


yaa- to  ilam  2«  and  20,  «pican(  «i«ir«aa^  conaants  lb  *■•  M»i(tawa>  o<  «in0i>*all^  aa  a 
tovmtmm*iteiMmmbnkmotdmltrundir^»elionlSCol»<»S*ajritiesE»ctm}g»Act,oll934.S»*-lnt»iietont.' 


scyesa^i^Qsg;^! 


□ 

□ 
□ 

□■ 

D 

□ 


□ 

□ 

□ 

1=1  N.. 
IZlNi.! 

Om.uw 
CIInmtm 


3.  A.  kidcalalagilalabaafa 

a  Coiponion     '  CZI  Sola  PreprieionNp 
O  Partnaialilp         CD  Umilad  LiabOiy  Coniaanr 

a  Monti  anpfcanratacalyaaranda:  


O  Otwrf^paelM- 


C.  l(a<har»ianaaatoprapnatar.in(«caladalaandplac«^ngicw(ablainadiblagal«talua(U.alalaoroa(«*y«lMwkic^^ 
whara  partnanMp  agraamanl  aaa  Had.  or  \>«iara  anpiianf  anMy  waa  fonnad): 


.  0M>  ol  loniHfon: 


SoAaMa  A  anA  ir  i^npicaMi  SMIadUk  8  niuat  to  (snfitoMd  aa  part  0f  a*  MM  w«*altona.  AflianitnanM  to 
»iMittap>OMi<torfonSd>aaMaC V 


4.  >«P*nn(iaaaolapnwrMor.at^UfaaidancaaittMaandSacMSacurilyNun«)ar. 


-> 


aocmstoMif  Mmfr. 


TBB- 


ssKsessr 


S.  l««*iiEan(MtMlma«Waangiuxm*rvtoh*buain«aao(a<ui«n«yragiatai«dl)frtiar-(taalar7 

DanorflipaitpraiAuaiceaaaiQnaataaoynpartadiinfionnSO. ....- 

gfaa.'ftwytHa  wi»''a<a*aiTiaonStfi«eMaa  Papa  >.  Stctonm. 


a.  Deaa^aplcanthdBerniaWiinanytodaofaaetf«haofproi«aclaarlngaan<caaloranyo>iarbwil<wor 


7.  Doaa 
•■raaC' 


or  Modaea  ouatomai*  to  any  aaw  brakar  or  daatar? . 
niHi«ila^>MiMlala>aiiiaoBSehacmaa/>pal,S*c«an/V. 


D   D 


n  D 


D   D 


AT 
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FORMBD 


OFnCMLUSE 


a  Doaa<pp>»i«ha>«in»ananoamanl»iWianyolhaf»i»»on,«nii.oroiBantzalonundar«iWdt 

A.  avbookaorraooidao(4ppiBan«arakaplorniainlainadbyauctio«iarp«non,innorMgmbataiT 

a  aDeeunto.tonda.o>aaeurllaao(»)aapp«c«iitat»haMofmainlaln«dbyauctio>i«paaoafc»ii.<yoiBto<>Mllun?.. 

a  ■oooiaito.tonda.araacurillaaofcuattmanolVw^npicanlarahaldorniaMainadbyauchotMrpwien.hTaar 


figrpuqaoaaa  or  as  and  OC,  (to  not  todMa  a  tank  or  aaMictaor  conM  tocalion  aa  dtfMd  to  pB^BRV*  M  Of  A* 
IfieM  undkr  (he  Sacuntaa  EacAarva  Acf  o' >«34  f  >  7  CFH  2aa  f  ScMD. 

g'yaa' to  any  part  o^ /torn  ft  coff^ptoto^ap^^p>^a^a/ltol^la  OB  Sc»iad>iaO,P^B»l.Sai:llon  IV. 


Ooaaanyparaannalnamadinl«am1arSchadulaaA.aarC.dkac*yorinirac«r.  ^^ 
A.  oonte<«iamanagaman»orpoiciaao(B<aappfc»nr*»eugl»agfaanianlorolhanila»T... 
a  lihot)  or  paftattir  flnaneo  tha  buainaaa  ol  appfcanff 


Do  nol  w»)mya$' 10  9B  if  lh»ptnonlinancaa»tebualrma<)l»i»t()fite»nl  through:  UapubteoHoringafmcurilim 
niKto  pwauanr  to  Ma  Saa«««  Act  or  rB33r  ?;  cra(«  aitonOM  to  «w  (nfnaiy  oousa  0/ toalrwaa  ly  ai««)M«a,  liato 
and  oAarii;  or  9  a  aalWac«DO' autonfnaCon  a9>»anian(  at  dMtoad  to  AUk  >Sc3- f  indar  toa  Saea««te  £k^^ 
oH9M(17CmitaiSe3-l). 


lt-Yas-lotnypmlolltmi9.eoaii>leletppmi)ii*l»»eiraonSchadiMD,Pagtl,S»cl)onlV. 

A.  Dlrae«yorlndh»clly.do«a<|Bp«e»nrcx»ntPtlaapp*MnrCT»itoaadby.oria^jpfcaw 

partnaiahip,  oorporalion.  or  oltiar  organization  «tat  is  angagad  In  ttw  aacuriliaa  or  imaalnianl  adnaoiy  buaMaa7  . . 

IT  ■Taa*  to  flam  rOA.  eoffiptato  appnipriatt  ilams  on  SctadWa  O,  Pago  2.  Sadton  K 
a  Direct  or  irxJirecIV,  is  ^qpAnnfcontojaad  by  any  banlihokfngoonipany,  national  bank,  state  manibarbw* 

Faderal  Resans  System,  stale  norhmember  bank,  savings  banl<  or  association.  credK  unkm,  or  loraign  bvik?  .. . . . 

VYaa-to/tom  /OB,  compMIe ivvxcpnato lenis on ScnadUe O.  Paga  J.  Section  V). 

I  -  Ua*  tha  apprapriala  DRP  lor  providing  details  to -yes- answers  to  Hw  questions  in  Heni  II .  Ralar  to  «<•  Eiplmtion  o( 
Tama  aactoi  e<  Fonn  BO  Instructions  lor  enplanations  o(  Haiciied  lamia. 

A.  ki  the  past  tan  years  has  Ihe  applicant  era  comnMs/Kliaaa; 

(1)  baanconvfciadot  or  pled  guiky  or  noto  contendere  Cnoeoolaan  to  a  dowiailic.fawign  or  mHaryeeuit  to  any 

**»v? .r. 

(2)  been  cftargadwilh  any  Mony? hrz. 

a  tolhapaaltanyearshaslheanplicanforaconko/aMalr 

(1)  bean  oonvictodol  or  ptodguKyornoto  contendere  rnooonlaar)  in  a  domaatctoraign  or  mWaiy  court  to  a 
mitd»naanor  hvoMng:  invaslmanu  or  an  to>»atiian(  wlatorfbuatoata.  or  any  kaud.  lalaa  altlainanH  or 
omiaatona.  wrongful  taking  of  property,  bribery,  penury,  targaiy,  oountorMtog.  aatorVon;  or  a  eonapkaey  to 
obmmkanyolthaaeodensaa? 

C2)  baaneftfpedwilhaintodamaanorapeciliedinllBCI)? 

. ^ ^ 

a  HaalheU.S.SeeurilieaandE«hangeConiniiaak)norlheCam<nadllyFukiresTradngConimtoatona«ar. 

(1)  foundlheinp«nnloracontoyallSMatohavemadeaMaaalatoniantoromiaaton? 

(2)  toundthaappkwvoraconkslaffibtotohavebaeninKifradlnavWMtonofitsregulaltontoratahilai? 

(3)  toundlheaflPfcan«>raconfro<affi«aletohavebeanac«uaao(aniiiwskiiaiimiMai.fh>«toaaah«»kiglto  ■- 
aulhortzationtodobusinessdenied.  suspended,  revoked,  or  resHtcMiI? .....*.... 

(4)  anleradanontoragatoattheappCcan(oracen»tVanMslnoannecSon«i«inMS*nanf<etolsdaclNlty7 

(5)  iiTipoaadacivlnioneypenaltyontheanptcan<araconto>laMWitorontoradtwaPPkPanlortoon*ofaaMi 
to  oaaae  and  desist  inm  any  activity? ». 


D  D 

D  a 

D  D 


D  D 


D  D 

a  D 


a  n 


D  D 


n  D 

D  P 

n  a 
a  D 

a  D 


^ 


-  ^ 
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FORMBD 

PiU»4 


nmCWNu. 


OFFBULUSE 


Has  sny  olliw  isdifri  nvMsnr  ia*ney.  *V  slii* '•guMofy  igvcy,  or  fensjgn  aMncW««BuMgqrauAa^ 

(1)  «i»fci»itftisaBPfcaritcr«c>iiitrtMWililBhei)«i»ied»«(ilaailalaiiw<ornmlailenorb»anaahonaat 
uniair,  or  unaMeal?. 


(2)  •MrtountfVisanP'Bantoraeanaafa 


*iiiB»riatflna  iiralalaiialini»aa»wni1atai/i 


(3)  avaf«ounrflh«npp«e«ntora au*a<MalilBl»»i«b»anae»uasatai»>ii»a>nsiHia»<arfhi«lnaaaii«i<lag»a 

gutfwrizaboo  to  do  buainaaa  doniad.  auapandad*  fi'infiiirt.  Of  raaMdatf? 


(4)  kiVwpaall 
MwaaafMn^^aiBiaoaGaMli^ 

(5)  «»«rdanied.«uap»ndad.Of  r»volt»dlhaaMP**'ftOfaoonto)a/IBa«»'»r»gia>»lk)noflic«n»eoro»iai^^ 
oraar.  pranenlad  H  from  aaaoeJIinB  <iiiti  an  jriimliiiaiK  lalitaJUuiliiaaa  or  iaatic<»d  Ha  actvWaa? 

HaSanyaa»iagii(i«Diyopa>ifaa«lanorce«iimo<illaaaMhan9aa»ar 

(1)  Iguntffie^npicantoraconManbtolohaveinadsafalaaiMsnMntarofniaaicn? 


iaaion?..  /.... 
Manjlaa(UMr« 


(Z)  ta«itf*iaaPP*caiWoraoaa*a/aMalatotiavebaanlnvalvadinavtolaliano( 

daaloniladaaa'iiiiriornil»wola«»orfurK)araplanappro¥adby»i«U.S.Sacuflllaaairi&cha^ 

(3)  fei«idttwanpican(oracon*o/aMM>lohavabaanthacaijaaolanariMaiamanf4«Matfbuairiaaaha»ingls 
aul*iarizatontodobuainaaadanlad,iuapandad,i«vokad.arraslriclad7 

(4)  dUpiin«dlhaaPP<can(oraa)ntvfa/lfial*bya^iaaingorsuspandingitkon<ma>nbaraNp,baff<ngor 
•uapandng  tts  aaaociallon  wilti  o<har  mambara,  or  oltwnnaa  rastricting  Its  activKas? 


Haa  t<a  app*canr5  or  a  conaof  a 
bean  ravckad  or  auipandad? . .  ■ 


•:§  auVioftialan  10  act  aa  an  anomay.  acoountam,  or  iadaral  osMndor  aaar 


.  )atia4npican(oraoontTVaffiM*now«ia9ubiacta<anyi«gulalofyprocsadlrv«ialoouUiaaullna'>«ari 
any  part  or  1 1C,  0.  or  E7 


H.  (1)  Haa  any  donsaHe  or  Ionian  oout: 

(a)  inlliapaailanyaa(s,afilWnsi/»ia 
adMly? 


aqpioM  or  a  eontv/ aAWato  in  eonnadion  mriOi  any  irmaaananMaMarf 


(c)  avardaniiaaad.puransnHDsaaMamantagiaaBian>.antinatiiaitf[aia>>i/el»iacllenarou^agslnaH>i» 
WoCcanforconMaMaMbyaatataorJbmvnCnWioW/agulalDryautfiaiy?.....'...'. 

(2)  la  ma  sppicant  or  a  conMaMUa  now  the  auttactol  any  civi/Droosaafrv  thai  eouUiMul  in  a  >aranaaiar  to 
any  part  olMH(1)7 


I.    Inaiapaallanyaarshaa»n'wpfcanroracan*o/ 
of  a  aacurities  Srm  that 

haa  been  ttw  subiact  ol  a  bankruptcy  psWkm? 


o(  tis  anpioMavar  baan  a  aacuWaa  Ihm  or  a  oontrt 


(1) 


haa  had  a  Inataa  appoinM  or  a  (tract  paymani  prooadiiraMllatod  undar  »■•  SaoiaMsa  kwaalor  Prelaelion 
*etT ; 


J.  Haa  a  bonding  company  ayardamad.  paid  oU  on.  or  ra««kad  a  bond  lor  the  appiBV*?. 
K.  Ooesttie4ppCcanrhayeanyiinaalialiad)udgn<antsarlaraagainatir7 


D    D 

a  D 

D  n 

DO 
D  D 

D  D 

D  n 

D  n 

D  a 

a  D 

D  D 


a  n 
n  D 

D  D 


n  n 

D  D 

D  D 

n  n 


FORMBD 

PAOtS 
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T 


FkntCnONoi:. 


OFFICIAL  USE 


12  Cheek  tiipaa  ol  buiinaaa  angagad  in  (or  to  be  angagad  In.  (  not  yat  aelM)  by  aqpicwit  Do  nol  (Jtadt  wy  talagwyte 
asoounli  tor  (or  iaaapadad  to  aoGounl  tor)  Iaaatian1«  of  annual  revenue  ton  ttieaacuriKaa  or  inwaabnanl  I  '  ' 


J. 

K. 
L 
M. 
N. 
O. 
P. 

a 

R. 

& 

T. 

U. 
V. 
W. 
X 
Y. 


A.  g-^-~  •~"*~  -TTir"  *-  — *— n r'"'"  --^r-  -r  man  nnnr  arlMlaa 

B.  Exchange  member  engaged  in  loor  activities 

a  Broker  or  dealer  making  inter^deatermarliels  in  coipoiatoaacwtiesoverMhe-eauntor. 

0.  Broker  or  deatorrelaitngcarparato  equity  8acuiWaeaver-lhe«ounhr. 

E.  Broker  or  dealer  saKngcorporMa  debt  aecurWea , 

F.  UndimaiNar or  aaliing  group  partidpanl  (corporate  aacurtiasattwrtisnffluluritond^ 

Q.  Mutual  )undundeniH*ar  or  aponaor 

H.  Mutual  fund  ralailar 

1.  1.  U.S.  govammantaecut«iea  dealer. 

2.  U.S.  government  aecurilies  bmkac 

Municipal  securities  dealer 

Municipal  securities  broker 

Broker  or  dealer  seWng  variable  Me  insurance  or  amuMiaa 

Solicitor  of  time  deposits  in  a  financial  institutkin 

Real  estate  syndicator ' 

Broker  or  dealer  selling  oil  and  gas  intsraste 

Put  and  caa  broker  or  dealer  or  option  writer 

Broker  or  dealer  seSing  securities  ol  only  one  issuer  or  essociete  issusrs  (other  thwi  mufeid  tondH. 

Broker  or  dealer  selling  securities  of  non.pro«t  organizations  (e.g.,  churches.  hoapltM) 

Investment  advisory  services 

1 .  Braker  or  dealer  selling  tai  shelters  or  limited  partnerships  m  primary  distrtxidone 

2.  Broker  or  dealer  selling  tai  shelters  or  limited  partnerships  in  the  secondary  mwket 

Non-exchange  member  arranging  tor  kansactionski  listed  securities  by  eachengenwnbar 

Tradtog  aacurities  lor  own  sccount 

Private  placanienteolaaGdriiiee 

Braker  or  deetereeSngintereate  in  mortgagee  or  other  recelvabtee 

Broker  or  deater  involved  in  enetworiting.kk>ek  or  almilararrangei'neiilwlth  a: 

1.  bank,  sevtogsbenk  or  asaociakon.  or  credit  unkin 

2.  insurance  company  or  agency 

Other  fgms  (Mais  on  SdMdWsO.PV*'.  Section /Q 


13.A.  OoeaaaPlicanlaWecttransaettona  to  oommoday  futures,  eommoatiss  Of  commodity  opitons  as  a  broker  tor  o*iers  a- 
aaadaaterforiteownaoeount? 

B.  Doee^Hpicjnlengage  in  any  other  nenserieWeibtiitoeeat. 

V  >a^  ■  dbaotoe  aad)  oUaar  buatoaas  Maiy  on  SstaSUa  O,  PIva  r.  Sac*»  «. 


Demc 
Dap 
Dnki 
Dbor 
Dboo 

DUSQ 

Omfu 
Dmfr 
Dgso 
Dosa 
Dmso 
Omss 

DVLA 
DSSL 

Dres 

DOGI 

Opcb 
Dbu 
Dnpb 
DiAO 
Dtap 
Dtas 
Dnex 
Dtra 
Dpia 
Dmm 

Dbna 

DtM 

Doth 


^ 


O  D 

D  a 


< 


<^>, 


\ 
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CmimiAL  DISCLOSURE  REPORTINQ  PAQE  (BD) 


1W    tiM(M«ii|anlMla«afeM««a 


lNinKiatw«RmailngP«i(DM>BO)kw  DiNmALM  DamenoB)  iirm im mini  iW* M 

IB  •  ^••.v5^s^•^.■r^■i^  >'•;;;•••• 'i,'-?^  ^• 

■»^*«»t*«>^!»"j»y«"«»0"c»«W}l»««i]iiil^li  i^w   Ifcl  iiiilli«iilM>M<w»rli  o>1iw 


Kaoontof 


..    .       T^^fttn  rnni  nttrn  nfwimif  ■iiiiiiMiiiiiiigH  imtMimtittmtmtMtmtnnr  lau  m  uw 

i»dM»»iCHO»«BO«dt«iiiw»lMnonti Hii>i<WM>  Clem|<■li«^ip^rillOf^Pfcr«^c^lon^■ 
"^-V — -^-" --n-   "  ||— -»— n- — T^i-imiiftnifm«innfr  iumwiiiiiiiiiiii^ 


IHCWOflQ 


ctaign  aWng  oul  e(  fM  Mm*  •»■«.  ( 


•Mnj  oul  of  Iw  Mm  aMTl  nul  ta  npoiM  on  MpmM  nv>r  Un  Mi  IMP  to  raport  tf 
Mnt  On*  •«<  (Mr  i«ii«  in  mora  OiMi  ono  oMmaavo  aainr  to  (w  aboM  ■■m. 


■S  WM  SB  JHQBMMIII 01  OOOMCMon  Of 

l»»»CIIO«iiotBii»luaoli  iiiliilltoil 


EOFAPmowr 


IH«KarOO<TID.*FFU«TE|la 


a«.DN. 


SBTKSnifSBir 


1.FoninoldiM9a(»)\i»«f  btouj^tn: 


UeMBlieM:  H^arflMWMlM  V&MW 

-BBBTzsnEas; ^ — 

2. 

i 

• 

miiici  |iiiniii»jiii. 

fMMIWrW) 

&-. 

s» 

5i 

OntfliQMOr: 

IMMRVV 1 1 IJ 

tSSL. 

1. 

CMMr«      OHM 

2. 

On»TiMMK«Mi 

*. 

1 

i 

t 
• 

ssstr 

•^•O'^rtnnn 

mm  ■  mil 

rTT 

IMMCXyWW) 

Ras; 

OMMC 

tmBO/rrrei 

1. 

L 

g| 

*■  n«M>*bri«Mnn*(roldRl» 


l.(Uoan 
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REQULATORY  ACTIOW  DISCLOSURE  REPORTWQ  PAGE  (BD) 


IMi 


ltap«inaPso*(Df«>BO)i(an   □NTULOwOAMpafeO  raaponMUMdtoNpMdMlilBr 
11C11D,1ie,11fmr1iettfamtlO; 


McloiM^  RipaiinB  PiQi 
MMiwpoiMM  to  Iton  1 


Om 
am 


On 


Itf      0  Hbm« 
IM      O  »M«V 


WH— »l«l«MMI«raa— OwnJ«eid«»«ir0H»g 

iioi>i<wiwMiio>M^wBiOwi»oQwwl<aBa>^ia^opno^i 


HiMM«Ml«a>irw*w»avpal«tlCLa«IT 
Mi0itaCaoj^rta>«raaHiiiaMa%<<lpMM>l  I  «l« 


D.I>aiMlijiiyM»  will  III  l»W«IOi»^»io»tj;oi>aMnw»l|'l»»Bj»yOt '''■«■■»»>■'''' 

ttmi—inXKiwHwnMaiiiiMinmiiii   ■iHMi«<«i»*iniiiii,UM»<)r—OWM  »iiw 


NMCOFMVUCDHr 


MUiCWiMfWi'inuAK? 


UPHJMWTCnOIUMn 


IMaiJti  ptiiiiiCl^g 


fTSB* 


■n»*«fcJ  |i.HniiM'i  ininiiTnK 


«B w»v     |«.6oi»aiCiMlli»<i 

/  / 


Hi^uilnlWJ 


TwasTfsa*- 


•  lOHM  a  Mi  ••*<■»>  MUC  IU«  ■««•  Hlk  01  •■  DM  fe>  aialCM  caaaMi  •  IK«MI|M 


WFT 


D  Yto  (Uno 


« Yii.  i»nii«rB5'ti—i» 


J^^tmtmtimik,   |Hmc 


■ !nr- 


•«Mir.iMMn*aaia 


.-  ► 


mri*  (Mil  •<•■»■ 
Dn. 


Mkia 

► 


J L 


(2 


J_ 


_L 
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CIVIL  JUDICIAL  ACTIOM  DISCLOSURE  REPORTWiQ  PAGE  (BD) 


'm(DlKtowr«Rapa>fnoPiBa(Oftf>Bqiian   QMrnALOffQAMODED  rMpcmauiadlorapartdaWhlar 
loaMiffHofFdnnBO: 


Chadi  tf  *MnM  bdno  ravonM  to: 
)1H0)      iMini  rin— Wotlunlgnont 

QH  iimdhmlMrtiMii— ■««■*■— «iiww>««l.iB«» 


«twm>»ini  imiittmMtoi 


11H(n      Ql^^»^fplem»al»^»m>Jlmml^mmta»tt^al»mJ<Mpna^»tgtmloot^armm*^<m•^|mt^^lmlmlBm>|fm^^l^^^r^ 

#>iiB»«>i>»«ipi<il«OI»(BO).0«l«lio<«i»«wrti»iitb»»tmlMJang>«iiiiit<i(ilWili1iilMi««l*il^ 
ivi*«i<i«fctilttnlndMduilerfligti<a«onoa[|||MiiiJliiUiVhi<«C>».pnwldt»ai«pliliM»i»»ilDil«lti«>»ni«an^ 
ifplcfartiffnfim»V>»m.Thmeon%Mm<ilwmORPdamiKtimrMm»M<tummM^m 
iwimli  tf  Hiora ftin ww uwftu/ jMMfi oomplils fl Mpsnis DRPIvMchona. 

On««iii<«iii«yrMi<lnBioi«t<«non««iniii«t»>»i«iiiwtolwibowtin».Ui«(irt>on«OWPIoi«pertailinii«litidtoti»»«im«v^ 
UMliij»a<tiluJdil«cia»iiiuitb«i«p<irttdonwptr«l»DHP».. 


NwaorAfmCANT 


eawTMnwtiA'KaiBiiutB 


i—M  tir  !»■«»  t  mil  in:  iKtinntrnmrntitmit  iMteii).  age 


•  Mnv^pt  Afin^.  f^^  AnHfv  HmM^  4to^ 


Z  ll<MI»Di^«;  (Tl^paaqr  millUm  CW».  M»iaMn"»«»«»t  >»»»■*■)  >»■■<»»  IB^ 


TTS^THrerasTasr-ai is 

/       / 


t^SoTSiS" 


'TSSiBiissE!m!ssgnrpsstsrsssiasrissK^mfrssi~ 


&LMMana(Ca«t(Cit,arCSH«yantfaiMi«rOauni^ 


&C>rMIAaM>Ci^M|lngnni»Mn«m>oocund(ia 


r.cM«/OMN 


»l»«»comiafc«:(UM<«i»i»«dicl«ii«M—»r»<»>i«lui]ii«»nH  II i|~ 


l«L  ■••<«>•<»<■. 

HHnnOng  CJottfrnt  Oraa 


ll.llMlll»>  lljll  llM«f»g»ig 


l2.lai«paAaeiaiw«Wb:i>nUiiiaw<l 


(illo>mMl.<k*-Sar 
■w     ,    DO       ,  >rrt 


Fedaral 
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TNiaMkMiMRipartingPage(DnPBO)han   DMrnALOnDAMBCEO  iHpanaauaadtonoartdMhftir 
**  BlhawiponaaaloWwpfgotFdmiBD; 

Ckadi  tf IhW  b«i(  Mipondid  IK 

111  '■T^— 1 — —^yf—. — p^^^-^..^  rr  I  •  1 1 1  ii iiiiiiiM  t«  II 1  iiiMu—  iir in  iw  na. 


ni«i-r.a..^..^— ,--.•-   .  -  .-., ^ .,,  ^,.  — m    nrrrii  iriiiir«ir^Mi>i 

jji'iiiTi  [W  iiifiiiiT-  llll|r^^'Tlt^^rm1llllnll^ftl^il■■^il>lilll^lll^^^ll^l|ll||^^|a^<^JA^^,M»nwll■■l|  liMi 
0»  doM  net  iMM  ■<•  ea>M  aSMt  el »  «li«tf<»i  n  i«dM  ai  Cno  cKonlL  •  am  tM  m  nitAK  eoi^w  •  •«««  ^ 
l)>«lo«»<il*l»ei»«n»lwcllllwWil»».Oo«TlMtaiel»liii<ll»S«aioiil»»Ji«aM18tici»i»pl«itt*OHP. 


CFMmswir 


•PPUCMTCm 


MwfMtwHjAKaatuaui 


>  M  M  pM  MnM  •aagBM  at  a 


mil 


TB 

/  / 


4.  TOIon.TM^cr  llilriii   II  ^  H  ^i|ili  H,\~ 


i.a»t:(lfaMo4UMJMvA>a^a<«; 


•.L0C1awtfC0tft<Q»orQw^>tf5l— arC1pw^~ 


ig  nupnaiBii  T^pi  iPlKftgya  mtmmS 


*.avmHm^m:lliftamlbminttcrfKS~ 


Dr.      Dw 


ii.BWiilriiiin«£~ 


lznMd»MalMinianral*wttliadtagloaclian.irriord 


avaamAm^lli^tJmmmmtmttwm^mtilataaMoiiS 


»«  •  mMi  Ma  •«  Mi  Hd  t  k 


l»«jMllMfc.M»lU»il« 


TiQSErtSKoniBaSisnr 


/ 


S.0lul:IHH>WAMMiH»srAi>i^aH9~ 


e.tDClpwc«Ccul:|C^>arnM<|  ■■UMarC^g^T" 


TTsastTCSasasr 


t.6i<«»  >*.*»:  l«f.m>»Jii|>|W» 


TV 


Dr«      Dn^ 


n.nmriin  5g~ 


^wMibWiMiiimydi— hrfnl»«I.K|lJi»i— «.dM»il*h^lto» 


■  ■aVA 


lH.I««iltfl7.»«i 


StS^ 


it3,l4«iUI«. 


Dv.      Dm 


TTIS 


»ai?>!iir<war  t 


-» «B- 

/ 


irrssHi«essMiB>^ 


kmfe- 
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(BomMng  Payout  and  JudgmwilB  /  Umm) 


TNsOtociawrenaparlingPig«(0(V>BO)lian    □iMTIAL  OR  CD  AMENDED  mponn  und  to  npert  dMIi  (or 
i  to  aMM  f  W  or  f  f  Kol  Fdnn  BO; 


11J     Q  Hm  AbondbiBOon^p^py  MvdMisd,fMldoulon,orrvMlMd  AbondlorSM^EIpaBMl? 


ItK    OOo««t>»^H)iiMn«h«v«n|fun1lillii<)ui)giiwi«»orl«w»iBi<iiit»? 


If  maiple,  unralatod  evsnis  ratuM  In  itie  sams  aflbiiitfhM  anMMr,  dslala  muM  bs  prcMUsd  on  MfMrMa  DRPt. 


wHEorumjcMir 

AMuCurfeMiNuUlH 

; 


^^^^^^^^^^H    W a boixfciQ oofflpany avBf dBiiiad, pairfoutiw,of iwwjIwiaboncHof IfwiHaiiiC  . 

I.FKitfMmKlFDieiMdv; 

2.BaKt«gC<>mp«,Hm: 

4.0iwMtli)nDM: 

Ml 

/ 

to 

/ 

DMPM: 

■M 

/ 

BO 

rrrr 

1 

^^         ■                                   '                    . 

H  aw  anilcaM  has  wi  unsaNillad  judgnwnt  or  gen:  (Dlsdosa  delals  tor  only  one  judgment  or  Ian 
per  ORP.)  When  tie  judgmentflen  has  been  satisfied  or  otherwise  dnposed  ol,  amend  the  Form  BO 
and  iNs  section  to  report  tf<e  outoome. 

2.  JudB^wnt  V  Liv  Hddv! 


3.  MtrimtlljmJ'ivK(Tm.aii»,M^iM,UquidmtllMni^m,ileJ 


irsi — =- 


5.l»JliUM»l«ii»U«nOMIMi lai^ 


•ms: 


/ 


/ 


N  N9,  how  WWIMHif  fnOfVK^  InMMMlt  MKftWpMt  • 


«.COHt|NMMorFMkra(SM>arfiara0nQourt;  I  7.LoatariatCouit|iQir«OM4raitfSH»arCBiMM|  8.Dodi«/C«MNui«*r 


9.  PiaiidssMil— iiiir>oH  ii«ilni>igiB»t«cSwidg5ir 
(llM>»<«n»iidiotW«iltllor«dmuii<i»»i««l»»iiirii»iJ 


S^l 


Fwlmi 
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2.  IMMmtmimimat 

^'^Vf^^T!!!!!?."''**^'*'''''*"'''**"'*'***"^ 


14    inli*eMefaD«ptoMMisa^pMn«ntp.iag0«ipMmn)taMMMaid 
H>l»«r<»ilr>«iHHa>criiicctflfS»cilnMmrti^)M;w< 


S.   AratMnany 


•alavoRtai, 


<  PM*>  IM IMM  ••  HgM  ID  nmanpoix 


4.  tit»-oeFEli-oelnm.t 

•MvTiltKWMriiai 

5.  Caiii(]HH»i«4r>i»«rSM 


ol»W<HP«MiKr«(|iiiwdWII«»«poimc«Wn<<lB7  Q)  V«.         □  •* 


aoMr -oe  XV*  mm  ii«doiiiMfc«M«.  or  ■ 


•  ii  (n  wiiir  ineapocMidflr  aiMciri  in  ■  lonign  caiMry. « 


^    -^  .     -  r Sma-  cotonn  by  «nl«iiiig  ticuriHiinyMii  Mn  imm  m  .,«„,, 


-luutmntm  B  -  IOK«irllMaai>i28% 

A      -$%MlMlhnlM  C-2SHMlH*«l«iSll% 


O  -50»llulli«n>i7»lt 
E  -  7S%«rilMn 


n«woan«»t  Noll  SIM  undirWidi«niilonrrie«««u»we«icOT«nd<iS»oiMitw.giti>filp«t<tii.»id>iaiiM»^ 
M    '"'»'»^c*»Ba«'««''Piril»wo«iniri.«puMci«|ioilingooii<MnYMii>irS«aiom12 


FUU.  LEGAL  NAME 
(InAMuilK  Lmi  Nmw.  Rnl  Nhix.  Max  Nviw) 


DE/FSI 


TatorSttHa 


()■■  Tatar 


MOffdOMmi     « 
onsnfpxwi^.        k 


CnONo-tNonK 
S.S.No.lRSTnNa 


37376        Fadaral  Kagiiter  /  Vol.  61,  No.  139  /  Thuwday,  July  18.  1986  /  Rules  and  Regulatton* 


ScbeduleBofFORMBD 


f/ummlaFantBOmmai 


OFFKULUSE 


•  SilKd*  A  In  Mv  vpfoaom  ID  pml* 


lnH»M1w»i«n|.i 
Iri )«  cM>  oi  an  OOTW  Mi  la  *  eavaMinv  aadi  of  ■•  (Mi^MMn  M(  MMiCMir  ona,  IM  Iw  iV*  IS  DOM,  ar  Ml  •<•  pM 
■la  01.  is«  or  nma  d  a  ciaaa  01  a  wMg  laarty  «  (M  eaveiMon: 

ta  aanoaaa  01  Ni  Stfndula,  a  panni  banaWMr  OOTa  any  aaouMaa  (1)  MMtf  br  Matiar  oMK  MvdM,  grandriiMl  paiaM, 
iMm^imm<unmm.*ti^immm*ilm.mml»lmi.wmlnmm.tm0»mln<m.bn»mlnlm.<itmilt>m.*m*iit» 
P)  tM  MHM  taa  Xa  iW*  la  aovta.  aMn  ao  daya.  iiNutli  M  aaMlaa  01  anr  opion.  aanani  or  itgM  laaaRMaa  na  aaoui%. 
bi  Via  caaa  il  an  oMiar  nn  la  a  paMMrmip,  M  Qinaitf  partnaia  and  ttnaa  Inlid  wtfapacWpaiiRaMftrtMiMfta^^la'aoi^raiffaa 
Hmllrlin.orlia»au»»U<la«.2a»orniawel«»MaHaiil»|p>»tM*'n« 
M  ■«  caaa  01  an  OMwr  fM  la  a  ma,  na  awl  and  aacti  tuaiaa. 

wlwcMaol»ioi»narliaiiaaLlii«idU«ba»Oon»anrruX^B«ioaaman»i»aiiMh«iia<»ai<»iiDiMal  ia|ionJaiali<lin.o»liM«a 
u«>lai»H2»ltorworao(tiaLLjC^cai<M.andWi»ianaBadb|faligad«ianagiia.*iliilai1— ifi 


■iac>*»oiuw»<iipii>itt*g»o««ii«aalaa*laiiaLOiieaap»bl»ia|Miliigi»aM''>(aooni;anyaut)acliaSaelonataorl«<d)cl 
■  Eichanga/teioli»34)liiaac>a»iiaoaiiai*»l«*iiBMiont»tiinipaatfia>iola«nar<i»Baadtag>ian. 


4.   XHa'OeffErcolMan.aniarTie'lHiaoiarlaailuiiniH  inlll|,oii«liiTPIo»»iarlainaBM>liiuiiixiialidcrdeniiciidlnaloralgnceui*>.ar 


S.   Ooiiimii  »ia  •SWua-  eo>iwn  tf  awaitig  a 


a  at  pamar,  Maiaa.  HiaralioUir.  alb  and  i  ^araHoUv,  data  ol  aacursaa  oimad  (»  mora  Kan  ona  la 


».Om>ah|poodaaan:        C  -  ISmtUiltmUmam 


D  -  9IKIWIaaa«ian7Sft 


E  -  rsftora 


F  -  Odwr  Ganai#  Partnars 


7.    la)    Inta'CorittfParaorralunin.  aniar'Yarllfiaraonliat'cannraidalnadinawraaucaorialolhltnim.  anaaniar'No*lflia(w*Dnao^ 
Mw  cnnaiil  MM  •«  uridar  an  dainann  moat  aaaoitva  oMcan  and  a>  2S%  oiMMri.  ganaral  paiwari.  and  iriMaaa  aoM 
H    fc»ia1^colm«i.aiaai  'PR' ittiaei»nari«ap>««ciai«ii«iMu»iil)aii»i»idirSaaiena  Her  laid) o(a<aSaa«aiaaBcHan9a*clol  1934. 


FUULEOM-HAME 


DBfW       .■!°^*'-'?** 


vy 


Oaili 


Conaai 


COO  No.  I  Nona: 
S.S.No..nSTaiNl>. 
orGmpiofarD.    ■ 


O* 
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^tPfea 

Nimr 

(Ma: 

OmOALUBE 

AMENOMBITSTO 
SCHBXJLESAAB 

nf 

nminn>f>' 

- 

2.   lnliaTHiaa«Anandr>MrTypaolAmdnooluain.in<tcala-A-|adiWon|.V«laMion).orV|ct««atokii^ 

3.   0 l4.-idaaara:      na  -  laaa«»i»»                  B  -  I0%biiliaaanan39»        0  -  imiMlaaatwTM     r    rnw  n— a  r»»iiii 

A     -MMIaaa  Kan  10ft       C- 2SKtMlas»«<arvam        E  -  7S%orn«ii» 

4.   UHtatdtrJiilmgnlottliidulaA:  (BWCCTOWWBWANDBMCUIIVtOWCIIIH 

RXl  LEGAL  NAME 

[»FBI 

Tim 

n 

•aa. 

TMaorSMUa 

(Manior 

Win  IllXiill 

*sr 

**;         C«)Mo.»Nona: 
"""       S.S.No.nST>iNa. 
p;            orEn«IO|iarl). 

Wa 

MU 

YYVY 

r 

! 

5.    UMbalowailcMngaalBSelwdulaB:  (WOinECTOWNEiai                                                                                                                           | 

FUU  LEGAL  NAME 
FMMMlHddkMll* 

DETOI 

IVai 
/IM. 

Cnuy  Ki  which 
Ixtaraal  H  Oonad 

Siau 

IMIaan 

OaM* 
Coda 

g"*"           CnOMo-dNona: 
'*"°"        SANo,lflSTa«No. 
p            orEnpkDnrO. 

UH 
OOl 

IM 

VYVY 

y 

1 

\ 

^ 
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FhmCnONoj- 


OFFKULUSE 


llM«<ltSclwdi*OPiO«1l»i«portd«liltlorl«mtlilKlbrtBi».Htportort»ti«i»lnloniwlunflr 
•uomNMa  08IMS.  uo  nx  rapsH  provrauajr  auDmaoa  umiiHwuii. 

TNilsan  QmiTML   IZ} AMENDED  dMiBng tor «wFonnBD*mctMC*adlM«mr 


Oftfi 


iam*ilm*aut    Q]  llamlC(2) 
Uga»c»io<lh»V)«iet-nam«sind»ie>«<Kic«i)n(^in»i*ilch»i«y«»u««d 


fOMckow/  Q  llaml2Z  j     |  Hmi  13B 

^ppiont  must  canpMs  1  siparal*  ScAadula  D  Pagt  1  tor  each  aflinTialiM  rnponae  in  ttiis  ncli^ 


BriaMy  <to9c>*>«  any  o(h«  buttooa  (FTEM  122):  or  Miy  oViar  norv^ocuiKM  buairwn  OTEM 13B).  Um  ravvM  tkto  of  IN*  ihM  te 
•difion*!  convnanls  il  nscatmy. 


SliccMfltans 


(Oil*  n  ifpiaut)    Q  llemS 

DM  CIS 


^•hkMo 


imfmfU^\ttituim>uMitititn/t " 


«cni' 


»<«<irl 


BrMly  dncifte  (Mata  a«  •»  auocannn  inctodng  any  asa«l9  or  liaMlies  no!  assumed  by  »»  J^^ 
tor  adiManal  commenls  i  necaaaary. 


InlmduelnaandamrinaAinngmmitt/ContnlPtnont/nnmKlnai 


IChKkormJ 


□  Itom7       □  KamSA       □  Itomae       □  NamSC    □  Nam9A       □  Nam9B 

AflpiMn(itHa(  Mmptote  a  aapwale  Sehaduto  0  Page  1  tor  each  alfcm^K*  retpoiiaa  h  Wa  aeelton  k^^ 
to  any  itorn^amptola  tw -Eftociw  Dale- box  Witt  tie  Mor*.  Day  Md  Yew  mat  •»  a 


WianraporttoBacliangaoflerminalk)no<«narTangernantoragi»ementantorltiee>tocliveda>eollhecti»^ 


nMM«ittni9M.c«r.9HMAway.4i.4«SwSaar 


>M|iwiaa*iit(ij«fi,«.WBi~ 


»g»«»Ka».f»mN«««).f)»,iA»Mia«ig~ 


TSV 


VSjT 


/"    / 


/  "    / 


/  "    / 


/  "    / 


Brtjlly  descrtw  the  nature  at  reference  or  arrangement  (ITEM  7  or  ITEM  8);  the  nature  ol  the  contnloi  agreement  (rrBH  SA):  or  Iha 
method  and  amount  o(  financing  (ITEM  «S).  Use  reveiaa  aide  o<  this  sheet  lor  addBoni  commenls  a  neceaa«y. 
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OFnCIALUSE 


■  I— .U.C.J— tj.r»n.^..4...p-..i-..ui..„., —  .,..  ,.-p-^-,y-^-, i1lnnnrrrimai«1tiitoliiln|iiaiiliiiiilini«iiiiltiil 

dalalB.  Do  not  rapaal  prsvtously  sufamitled  intonnalnn.  Supply  delais  lor  al  pMrierili^,  oorpofilaia,  orgaitatfara,  kalkilona  «id 
IndMdiiala  necessary  to  answer  each  Kern  completely.  Use  adiKional  ocpiee  o(  Schadul*  D  Pma  2 1  naoaaavy. 

Ua*  tw  ■Btodiw  (Mar  ba>  to  antar  the  Month,  Day.  and  Year  that  ttw  sABalton  was  ettodln  or  the  dato  o(  ttie  most  iac«<  tfwvs 
InlhaaiNMton. 

D 


n« 


TNalaan   I llNTIIAL   LJ  AMENDED  detal  ling  tor  Fom  BO  Nam  1(M 


Q    10A.Direc»york««rectly, 


does  4npCcanlccn»D(  is  inpiicant  mnlrolMby.  or  Is  app«cari(  under  corimon  ccntrstfwMi,  ay 
'—  or  other  organization  ttial  is  engaged  in  the  securities  or  Investment  adHsarybusinaas7 


ComeltithlamcMon  tor  control  latutnMlna  to  ITEUIOAoalf. 


Bto: 


iTiiuMiiaiBiiiaiiM  " 


VKSSESVmT 


This  Partneniiip.  Corporation.  Of  Organiialioo 


D 


OOfll'flIf  ^ppKCMHf 


D* 


fcairww  *dar«M  (S>tt  Q».  5l<»Cartiy.  Z»>»*^M«tfOBflW 


oonnfferfby  tfiftcwt 


n* 


"^r"  I 


mmbm 


Dt.  Dn. 


av>DNii 


Dt.iDnd 


"'•*r-""'-*~ "  •'     'j  " " Tnr--iifirii  a iniiTinmiaij 


CIBHia*wl>a<>) 


TIlis  PMHianNp,  Coipofallon,  Or  OiQanfzalion    I I 


mitim»iiaam»  (sttm.  air,  ititnnay.  i»»*WM(d»nw 


n. 


Dia. 


/■  / 


/"  / 


DwDmo 


|f  Vm.  pmiidt  couwy  01  tfoniGit  or 


'  Dim  Dmo  |«a>»|      DlMnitD 


Brtslly  dascAe  m*  oonaeirslalianatiip.  Use  rawM  lida  01  HiM  (heal  lor  aiMaonal  comnMMs  H  nacaaaaiy. 


CI»N«a«|lanD 


TlliaPBllillllll^l    PjlilHMliw,,   ,wr^n|Bii"iflliyn      | | 

— «■»«»»»■  <5w«,ciy.<fa»»<'ci»«i.i>ii>wm»rti<ir 


Di. 


Dlau 


/-    / 


/ 


h  OoraofaHon  or 
•  loi^MlirT 

av.DNo 
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DEPARTMENT  OF  THE  MTBtlOA 
OHte*  ol  Swtec*  Mining  naclMMUon 


SOCFRPwtMl 

AWmow  RaguMory  Program 

AOBCY:  Office  of  Surface  Mining 

Saclsmation  and  Enfoicament  (OSM), 

Interior. 

ACnOW  Final  rule;  removal  ol  a  program 

condition. 

SUMrMflY:  The  Secretary  of  the  Interior 
is  announcing  the  removal  of  a 
condition  of  program  approval  imposed 
during  the  May  20.  1982  (47  FR  22030), 
conditional  approval  of  the  Alabama 
regulatory  program  (hereinafter  referred 
to  as  the  "Alabama  program")  under  the 
SurtKe  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
program  condition  pertains  to  the 
disposal  of  excess. spoil  on  abandoned 
surface  mined  areas. 
BTEimvE  imte:  July  18, 1996. 
FOn  FURTHEH  MFOnMATION  CONTACT: 
Andrew  R.  Gilmore.  Acting  Field  Office 
Director.  Birmingham  Field  Office, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Barber  Business  Park, 
135  Gemini  Qrcle,  Suite  215, 
Homewood,  Alabama  35209,  Telephone: 
(205)  290-7282. 

MPPijBiBnAin  wroimAJtOH: 

I.  Background  on  tiie  Alabama  Program 

II.  Diacusfion  of  Program  Cooditkin 
ni.  Secretary's  Findings 

IV.  Sununary  and  DispoaiUoo  of  Comments 

V.  Secretary's  Decision 

VL  Procedural  Doterminatfoiu 

I.  Background  on  the  Alabama  Program 

On  May  20, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Alabama  program.  Bacl^ground 
information  on  the  Alabama  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  20, 1982,  Federal  Regiater  (47 
FR  22030).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  901.15  and  901.16. 

n.  Diacnaaion  of  Prxigram  Coaditian 

In  the  May  20, 1982.  notice  under 
Finding  18.1  (47  FR  22038-39),  the 
Secretary  approved,  with  certain 
restrictions,  Alabama's  rule  at  section 
805.11(d)  [subsequently  recodified  as 
Rules  a80-X-8)-.03  and  880-X-9B- 
.02(4)1  that  allows  the  disposal  of  excess 
spoil  generated  by  current  operations  on 
abandoned  surface  mined  lands  which 
had  been  previously  disturbed,  but  not 
adequately  reclaimed.  The  Secretary 


mandated  that  a  one  year  trial  period  be 
held  in  order  to  evaluate  the  adequacy 
of  the  proviaion.  No  comparable 
provision  was  found  in  the  Federal 
rule*. 

The  Secretary's  findings  on  Alabama's 
provision  noted  that  under  the  State's 
rule  the  previously  disturbed  area  must 
be  included  within  the  currently 
permitted  and  bonded  area,  but  an 
additional  bond  amount  would  not  be 
required.  The  State  rule  provides  that 
the  condition  of  the  entire  area  will  be 
considered  before  full  bond  release  is 
granted.  The  Federal  regulation  at  30 
CFK  800.11(b)(1)  requires  that  the 
permit  area  upon  which  operations  are 
to  be  conducted  be  covered  by  a 
performance  bond.  By  that  definition, 
those  areas  to  be  used  for  excess  spoil 
disposal  must  be  included  in  the 
performance  bond.  In  bis  decision 
findings,  the  Secretary  expressed 
concern  that  the  State's  provision  might 
spread  bond  amounts  too  thin,  resulting 
in  less,  rather  than  more,  reclamation. 
However,  since  the  provision  had 
possibilities  for  increased  reclamation 
activities,  the  Secretary  proposed  to 
allow  its  implementation  on  a 
controlled  basis  for  an  appropriate  trial 
period. 

So  that  OSM  could  consider  and 
evaluate  the  results  of  several  test  sites 
that  had  implemented  the  Alabama 
provision  for  the  disposal  of  excess 
spoil  on  abandoned  mine  sites,  the  trial 
period  was  extended  four  times  with  the 
most  recent  extension  expiring  on 
January  1, 1993  Ou'y  27, 1983. 48  FR 
34026:  May  23. 1985.  50  FR  21254:  July 
22, 1990,  55  FR  27224;  July  17, 1991,  56 
FR  32509).  The  time  extension  approved 
on  May  23, 1965,  required  that  a 
minimum  of  six  protects  approved  for 
consideration  under  the  State's  excess 
spoil  provisions  as  of  July  27, 1983, 
must  be  completed  to  provide  adequate 
data  to  enable  OSM  to  perform  an 
accurate  analysis. 

Imposed  as  a  part  of  the  conditional 
approval  of  the  Alabama  program,  an 
extended  study  of  Alabama's  excess 
spoil  provision  was  conducted  firom 
May  20, 1983,  through  February  28, 
1996.  Based  upon  this  study,  OSM 
determined  that  the  six  projects 
approved  for  consideration  under  the 
State's  excess  spoil  provision  provided 
sufficient  data  to  make  a  definitive 
recommendation  for  removal  of  the 
program  condition.  OSM  concluded  that 
implementation  of  the  excess  spoil 
provision  has  been  a  useful  and 
beneficial  portion  of  the  Alabama 
program  and  that  it  has  been 
administered  correctly  by  the  State 
regulatory  authority. 


m.  Sacntary 'a  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Secretary's 
findings. 

During  the  trial  periods  mandated  by 
the  Secretary  of  the  Interior,  OSM 
tracked  the  implementation  of  the 
excess  spoil  provision  through  the 
receipt  and  evaluation  of  armual  State 
reports  and  through  field  evaluations  of 
mining  permits  approved  to  utilize  the 
excess  spoil  provi^on.  A 
comprehensive  field  study,  providing 
data  as  of  January  31, 1991,  concluded 
that  the  excess  spoil  areas  on  five  of  the 
six  sites  had  been  successfully 
reclaimed.  A  site  review  of  February  14, 
1996,  confirmed  that  the  excess  spoil 
area  on  the  remaining  site  had  alao  been 
successfully  reclaimed. 

Based  upon  the  results  of  the  field 
studies  and  evaluations  conducted  by 
OSM.  the  Secretary  finds  that 
implementation  of  Alaiuma's  excess 
spoil  provision  at  Rules  880-X-8J-.03 
and  880-X-9B-i02(4)  has  teaulted  in  the 
successful  reclamation  of  praviously    . 
disturbed,  but  inadequately  reclaimed, 
areas  on  permitted  sites  without  the 
imposition  of  additional  bond  amoimts 
for  these  areas.  Furthermore,  the 
Secretary  finds  that  the  application  of 
this  provision  offers  a  valuable 
opport\mity  for  abandoned  mine  lands 
to  be  reclaimed  to  permanent  program 
standards  under  the  purview  of  an 
active  coal  mining  operation.  Therefore, 
the  Secretary  removes  the  condition  of 
origiruil  program  approval  codified  at  30 
C3TI  901.15(e). 

rV.  Sommifry  and  Dispoailion  of 
Coounents 

Agency  and  public  comments  were 
accepted  and  considered  on  Alabama's 
program  resubmission  of  January  11, 
1982,  during  two  comment  periods. 
Responses  to  all  comments  were 
presented  in  the  May  20, 1982,  Federal 
Ragisler  (47  FR  22030). 

V.  SacraUry's  Decision 

Based  on  the  above  finding,  the 
Secretary  approves  the  removal  of  the 
condition  which  imposed  a  trial  period 
to  evaluate  the  implementation  of  the 
State  provision  which  allowed  a  bond 
variance  for  the  placement  of  excess 
spoil  on  previously  disturbed,  but 
imreclaimed,  abandoned  surface  mined 
areas  within  the  permit  area. 

The  Federal  regulations  at  30  CFR 
Part  901,  codifying  decisions  concerning 
the  Alabama  program,  are  being 
amended  to  implement  this  decision. 
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VI. 

Executive  Order  11886, 


This  rule  is  axamptAl  from  review  by 
the  Office  of  Manage|Benl  and  Budget 
COMB)  under  ExecuUva  Order  12866 
(Ragnlatory  Plaiuiing  and  Review). 

Executive  Order  i2968 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Juatica  Reform)  and  has 
datonninad  that,  to  the  extent  allowed 
by  law,  this  rule  meats  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  sactioiL  However,  these  standards 
are  not  applicable  to  tlie  actual  langu^e 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  Slate,  not  by  OSM.  Under 
sections  503  and  SOS  of  SMCRA  (30 
U.S.C  1253  and  12SS)  and  30  CFR 
730.11,  732.15,  and  732.17(hMlO). 
decisions  on  proposed  State  regnlatt»y 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730, 731,  and  732  have 
been  met 

National  Bnvimnn\ental  Policy  Act 

No  envirtjnmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  12g2(d)) 
provides  that  agency  decisions  on 
proposed  State  regtUatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meening  of 
section  102(2HC)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Beduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Hegulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sul»tantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.l  The  Slate  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previoualy 
promulgated  by  OSM  wUI  be 
implameated  by  the  State.  In  making  the 
detennination  as  to  -whathar  this  rule 
would  have  a  significant  eoonomic 
impact,  the  Department  raliad  upon  tha 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  mon  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  ofSubjaGts  in  36  CFR  901 

Intergoveinmental  relations,  Surftoe 
mining,  Underground  mining. 

Dated:  )une  24. 1M6. 
Bob  Ar^obeog, 

Assistant  Secrvtaiy,  land  and  Minerals 
Management. 

For  tha  reasons  «out  in  the 
preamhjjl,  title  30,  chapter  VII, 
subcfaadMr  T,  part  901  of  the  Code  of 
Federal  Regulatiotu  is  amended  as  set 
forth  below: 


PART  901— ALABAMA 

1.  The  authority  dtation  for  part  901 
continues  to  read  as  follows: 

Aalfaarilr-  30  U.S.C  IJOletuq. 

1*01.18    [Amsndad] 

2.  Section  901.15  is  amended  by 
removing  paragraph  (e). 
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30  CFR  Part  913 
(SPATS  No.  I.-062-R3RJ 
lllinola  RaguMory  Pfx>gi^ 

AOBKY:  Office  of  Surface  Mining 

Reclamadon  and  Enfotoament  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment 


OSM  is  approving  a  proposed 
amendment  to  the  Illinois  regulatory 
program  (hereinafier  referred  to  as  the 
"Illinois  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  o^ 
1977  (SMCRA).  Illinois  proposed  to 
revise  four  sections  and  to  add  one 
section  to  Title  62  of  the  Illinois 
Administrative  Code  (lAC)  regulations 
pertaining  to  self-bonding.  The 
amendment  is  intended  to  revise  the 
Illinois  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
EFFECTIVE  OATE:  July  18.  1996. 
FOR  FWmteH  MFOmATKM  COMTACT: 
Roger  W.  Calhoun,  Director, 
Indiaiupolis  Field  Office,  Office  of 


Surface  Mining  Reclamation  and 
Enforcement,  Minton-CapeiMrt  Federal 
Building,  575  North  Pennsylvania 
Stiaet,  Room  301,  IndiaoapoUs,  IN 
46204-1S21,  Talaphona:  (317)  226- 
6700. 

«UPW.tMDirARY  ■^OWIATIOW; 

L  Background  on  tha  IlUnois  Pranun 

IL  Submission  of  the  Propoeed  AnaDdinent 

m.  Director's  Findings 

IV.  Summary  and  Disposition  of  Conuaants 

V.  Dinctor'i  Decision 

VL  Procedural  Determinations 

L  Badigrssiiid  on  the  miaaas  Prograa 

-(tejaaa  1, 1982.  tha  Secretary  of  the 
Interior  conditionally  approvad  the 
Illinois  program.  Background 
infionnatlon  on  the  Illinois  program, 
including  the  Secretary's  findings,  the 
disposition  of  cormnents,  and  the 
corxiitions  of  approval  can  be  found  in 
the  June  1, 1962,  Federal  l^iaiar  (47 
FR  23883).  Subsequent  actioos 
concerning  the  conditions  of  approval 
and  program  amendments  can  oe  found 
at  30  CFR  913.15.  913.16,  and  913.17. 

n.  Snbmlasian  oflhe  Piopoaad 


By  letter  dated  March  4, 1096 
(Administmtive  Record  No.  IL-IBOO), 
Illinois  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMOIA.  Illinois  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendment  that  the  Director 
placed  on  the  Illinois  program  at  30  CFR 
913.16(v)  on  February  2, 1994,  (59  FR 
4832).  The  Director  required  Illinois, 
prior  to  implementing  the  self-bonding 
statute  at  225  ILCS  720/6.01(b),  to 
submit  and  receive  OSM  approval  of 
implementing  regulations  for  the  self- 
bonding  provisioius. 

OSM  armounced  receipt  of  the 
proposed  amendment  in  the  March  29, 
1996,  Federal  Register  (61  FR  14039), 
and  in  the  same  document  opened  the 
))ublic  corrunent  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
April  29, 1996. 

m.  Dirsdor's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  tha  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  crx>ss-referenoes  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment 
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A.  Revisions  to  lUfnols'  Regulationa  That  An  Substantively  Identical  to  the  Conaponding'Pmmiom  of  the  Federal 

Regulationa 


Topic 


RagUMny  aultiorily  rMponaJbaqr . 


RaqurenMot  to  ae  a  bond 
Fofm  ot  tha  ( 
ScM-bondng 


State  mguMion 


62  (AC  1800.4  (c),  (dHO  ... 

62  lAC  1800.5<c) 

62UM:i80ai1(a). 

62IAC  1800.12  (bH<4 

62  lAC  1800.23 


30  CFR  800.4  (d),  (aHO) 
30  CFR  800.6(0. 
30  CFR  800.11(a). 
30CFR8aai2(bHd). 
30  CFR  800.23. 


Becatua  the  above  propoaed  rariaioiu 
are  identical  in  meaning  to  tlie 
coneaponding  Federal  cegulaUana.  the 
Director  finds  that  IlUnois's  propoaed 
rulea  are  no  leas  effective  than  the 
Federal  rules,  and  he  is  remorlng  the 
required  amendment  at  30  CFR 
913.ie(v). 

B.  Beriaons  to  Illinois'  Regulations  With 
No  Corresponding  Federal  Regulations 
Illinois  proposes  to  add  a  reguiatoiy 
provision  to  62  LAC  1800.11, 
Requirement  to  File  a  Bond,  at  new  . 
■ubsection  (e).  This  provision  will  allow 
the  State  to  administer  seltbonding  for 
ai^ible  permittees  consistent  with  all 
applicable  provisions  of  Sections  1800.1 
through  1800.50.  These  sections  contain 
all  of  Illinois'  bonding  requirements  for 
suifsoe  coal  mining  and  reclamation 
operations.  There  is  no  direct 
counterpart  Federal  regulation  for  this 
addition.  However,  the  Director  finds 
thai  Illinois'  proposed  regulation  at  62 
lAC  1800.11(e)  is  not  inconsistent  with 
the  Federal  regulations  pertaining  to 
self-bonding. 

IV.  Sammaiy  and  Diapuailiau  of 
CoBBnaats 

Public  comment* 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  propoaed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
in  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Illinois 
program.  No  comments  were  received 
from  any  Federal  agency. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  BPA  with  respect  to 
Ihoae  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 


Act  (33  U.S.C  1251  at  seq.)  or  the  Oaan 
Air  Act  (42  U.S.C.  7401  et  seqX 

l4one  of  the  revisions  that  Illinois 
propoaed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

On  March  12, 1998,  pursuant  to 
732.17(h)(ll)(i).  OSM  solicited 
comments  on  the  proposed  amendment 
from  EPA  (Administrative  Record  No. 
IL-1801).  EPA  did  not  respond  to 
OSM's  request. 

State  Historical  Presemtion  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(hH4),  OSM 
is  requi^  to  soUcit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  bom  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  Or-lSOl). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request. 

V.  Director's  Dsdaian 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Illinois  on 
March  4, 1996.  The  Director  approves 
the  rules  as  proposed  by  Illinois  with 
the  provision  that  they  be  fully 
promulgated  in  identical  form  to  the 
rules  submitted  to  and  reviewed  by 
OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Part  913,  codifying  decisions  concerning 
the  Illinois  program,  are  being  amended 
to  implement  this  decision.  'This  final 
rule  is  being  made  eSective  immediately 
to  expedite  the  State  program 
amendment  pnuits  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  imdue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
bySMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 


alteradoo  of  an  approved  program  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  In  the  oversight  of 
the  Illinois  program,  the  Director  will 
recognize  only  the  statutes,  resulations, 
and  other  materials  approved  by  OSM, 
together  with  any  consistent 
implementing  poUcies,  directives,  and 
other  materials,  and  will  require  the 
enforcement  by  Illinois  of  oidy  such 
provisions. 

Vll 


Executive  Order  12868 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Ragulatafy  Plaiming  and  Rsview). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (bj  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
dedsions  on  proposed  State  regiUatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SM(3L\  (30  U.S.C.  1292(dJ) 
provides  that  agency  dedsions  on 
proposed  Slate  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 
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Paperwork  Reduction  Act 


1911.18    (Amartdad] 


This  rule  doe.  not  contain  ™mi^a  ^^^nVf.r""'*'^  '"' 

information  collection  requirerngrt.  that  """"'"S  parapaph  (»). 

lequire  approval  by  OMB  undefthe  '™  l**^  96-J826S  Filed  7-17-S8;  S:4S  am] 

Paperwork  Reduction  Act  (44  U.S.C  mujm  cooa  «sw4s-« 
3X7  el  seq).  _ 

Regulatory  Flexibility  Act 


DEPARTMBfT  OF  THE  TREASURY 


The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  . 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entitles. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgateid  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulatioos. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
\>n  any  governmental  entity  or  the 
private  sector. 

List  ofSubiects  in  30  CFR  Part  913 

Intergovenmentai  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  21, 1996. 
Breni  WaUquiit, 

Regional  DiiTctor,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  913  is  amended 
as  set  forth  below: 


PART91»-IUJN0tS 

1.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 


30U.S.C.12O1atsa(}. 

2.  Section  913.15  is  amended  by 
adding  paragraph  (t)  to  read  as  follows: 

f  913.16    Approval  of  raguiakKy  program 
anMnomants. 


(t)  The  amendment  submitted  to  OSM 
on  March  4, 1996,  pertaining  to  self- 
bonding  is  approved  effective  July  18, 
1996. 


Offlc*  of  Foreign  Ai 
31  CFR  Part  515 


Control 


Cuban  Aaaata  Oontml  RagulaUona; 
Indiracl  Financing  In  Cuba,  Civil 
Panaltlaa. 

AOBICY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  rule:  amendments. 

StMNAltY:  This  rule  amends  the  Cuban 
Assets  Control  Regulations  to  bring 
them  into  conformity  with  the  Cu^n 
Liberty  and  Democratic  Solidarity 
(UBERTAD)  Act  of  1996.  This  rule  adds 
a  new  prohibition  on  bank  finandng, 
and  makes  other  changes  to  the 
regulations  governing  dvil  penalties 
consistent  with  araendmente  to  the 
Trading  with  the  Enemy  Act  contained 
in  the  Liberlad  Act. 

EFFECmvE  date:  March  12, 1996,  except 
for  the  amendment  to  $515,701  which 
is  effective  July  18. 1996. 
FOR  FURTHER  MFORMATtON  OONTACr: 
Steven  I.  Pinter,  Chief  of  Licensing  (tel.: 
202/622-2480):  Betsy  Sue  Scott,  Senior 
Program  Manager,  Civil  Penalties 
Program  (tel.:  202/622-6140);  or 
William  B.  Hofhnan.  Chief  Counsel  (tel,: 
202/622-2410),  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury, 
Washington,  DC  20220. 
SUPPiaSNTARV  MFOMMTMN: 
Electroaic  and  FacaimOe  Availability 

This  dociunent  is  available  as  an 
electronic  file  on  TTie  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  WordPerfect  5.1. 
ASCn,  and  Adobe  Acrobat''*"  readable 
('.PDF)  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page).  Telnet,  or  FTP 
protocol  is:  fedbbs.accass.gpo.gov.  The 
document  is  also  accessible  for 
downloading  in  ASCO  formal  without 
charge  from  Treasiu^'s  Electronic 
Library  ("TEL")  in  the  "Business,  Trade 
and  Labor  Mall"  of  the  FedWorld 
bulletin  b^rd.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  bitemet 


access,  use  one  of  the  following 

firotocols:  Tehiet  =  fedworld.gov 
192.239.93.3):  World  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov:  FTP 
»  ftp.redworid.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Page: 
http://www.ustreas.Bov/treasury/ 
services/hc/Eaahtml,  or  in  fox  form 
through  the  Office's  24-hour  Cix-on- 
demand  service:  call  202/622-(X)77 
using  a  fax  machine,  fax  modem,  or 
touch  tone  telephone. 

Barkgiiiimd 

The  enactment  on  March  12, 1996,  of 
the  Cutjan  Liberty  and  Democratic 
SoUdarity  (UBERTAD)  Act  of  1996, 
sections  1-401,  Pub.  L.  104-114, 110 
Stat.785  (the  "Libertad  Act*')  requires 
amendment  of  the  Cuban  Assets  Control 
Regulations,  31  CFR  part  515  (the 
"Regulations"),  to  efted  certain  changes 
in  the  enforcement  of  tne  Cuban 
embar^  contained  in  the  Libertad  Ad. 

Section  515.208  is  added  to  the 
Regulations  to  indude  a  specific 

firohibition  on  knowingly  making  a 
oan,  extending  credit  or  other  financing 
by  a  United  States  national,  permanent 
resident  alien,  or  a  United  States  agency 
for  the  purpose  of  financing  transactions 
involving  confiscated  property,  the 
claim  to  which  is  owned  by  a  United 
States  national.  (All  transactions  with 
resped  to  property  or  interests  in 
property  of  the  Cuban  Government  or 
Cuban  nationals  are  prohibited  pursuant 
to  S  515.201  of  the  Regulations.) 
Sections  515.334,  .335,  .336,  and  .337 
are  added  to  the  Regulations  to 
incorporate  definitions  for  "United 
States  national,"  "confiscated," 
"property,"  and  "permanent  resident 
alien"  as  used  in  the  Lit)ertad  Ad's 
prohibition  on  finandng,  contained  in 
§515.208.  Section  515.701  is  amended 
to  state  that  violations  of  the  prohibition 
on  financing  are  subject  lo  Ihe  civil 
penalties  described  in  that  sedion. 

Section  515.701  is  further  amended  to 
describe  the  dvil  penalty  authority 
contained  in  section  16  of  the  Trading 
with  the  Enemy  Ad,  50  U.S.C.  App.  1- 
44,  as  amended  by  the  Libertad  Ad. 
Certain  restrictions  on  the  use  of  dvil 
penalty  authority  were  eliminated  by 
the  Ad  and  references  to  those 
restrictions  are  removed. 

Because  the  Regulations  involve  a 
foreign  affairs  fundion.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Ad,  5  U.S,C. 
553.  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effisctive 
data,  are  inapplicable.  Because  no 
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^ii^olice  of  proposed  rulemaking  is 
^liequired  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-812,  does 
not  apply. 
Lin  of  Snbiacls  in  31 CFK  Put  SIS 

Administrative  practice  and 
procedure.  Air  carriers.  Banks,  hanking, 
Cuba,  Currency,  Estates.  Exports,  Fines 
and  penalties.  Foreign  investment  in  the 
United  States.  Foreign  trade,  Imports, 
Informational  materials.  Publications, 
Reporting  and  recordkeeping 
requirements,  Securities,  Shipping, 
Specially  designated  nationals.  Travel 
restrictions,  Trusts  and  Inistaes,  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  SIS  is  amended 
as  set  forth  below: 

PART  515— CUBAN  ASSETS 
CONTROL  REOULATIONS 

1.  The  authority  dtstion  for  part  SIS 
is  revised  to  read  as  foUowrs: 

Authority:  50  use  App.  144;  22  U.S.C 
6001-6010;  22  U.S.C  2370(a);  Pub.  U  104- 
114,  106  Slat.  765  (22  U.S.C  6021-6091); 
Proc  3447.  27  FR  1085.  3  CFR.  1959-1963 
Comp..  p.  1S7;  E.O.  9193.  7  FR  5205,  3  CFR. 
193S-1943  Comp..  p.  1147;  E.O.  9989,  13  FR 
4891.  3  cam.  1943-1948  Comp..  p.  748;  B.O. 
12854,  58  FR  36S87,  3  CFR,  1993  Comp.,  p. 
614. 

Subpart  B—ProhlbWons 

2.  Section  515.208  is  added  to  read  as 
follows: - 

fS1SL2M 


4.  Section  51S.334  is  added  to  read  as 
follows: 

|61S,3a4    UnNMl  SIMaa  nMlon«L 

As  used  in  §  S1S.208,  the  term  United 
States  national  means: 

(a)  Any  United  States  citizen;  or 

(b)  Any  other  legal  entity  which  is 
organized  under  the  laws  of  the  United 
States,  or  of  any  State,  the  District  of 
Columbia,  or  any  commonwealth, 
territory,  or  possession  of  the  United 
States,  and  which  has  its  principal  place 
of  business  in  the  United  States. 

5.  Section  515.335  is  added  to  read  as 
follows: 


|91S.)3S 

As  used  in  $  515.208,  the  term 
permanent  resident  alien  means  an 
alien  lawfully  admitted  for  permanent 
residence  into  the  United  States. 

6.  Section  515.336  is  added  to  read  as 
follows: 


No  United  States  national,  permanent 
resident  alien,  or  United  States  agency 
may  loiowingly  make  a  loan,  extend 
credit  or  provide  other  financing  for  the 
purpose  of  financing  transactions 
involving  confiscated  property  the  claim 
to  which  is  owned  by  a  United  States 
national,  except  for  financing  by  a 
United  States  national  owning  such  a 
claim  for  a  transaction  permitted  under 
United  States  law. 

Subpart  C—DeflnWoiw 

3.  Section  515.311  is  amended  by 
redesignating  the  existing  paragraph  as 
(a)  and  adding  paragmph  (b)  to  read  as 
follows: 

(818.311    Property;  property  miMWla. 

(a)  •  •  • 

(b)  As  used  in  $  515.208,  the  term 
property  means  any  property  (including 
patents,  copyrights,  trademarks,  and  any 
other  form  of  intellectual  property), 
whether  reel,  personal,  or  mixed,  and 
any  present,  future,  or  contingent  right, 
security,  or  other  interest  therein, 
indudiog  any  leasehold  interest 


1818.138 

As  used  in  §515.208.  the  lann 

confiscated  refers  to: 

(a)  The  nationalization,  expropriation, 
or  other  seizure  by  the  Cuban 
Government  of  ownership  or  control  of 
property,  on  or  after  January  1. 1959: 

(1)  Without  the  property  having  been 
returned  or  adequate  and  effective 
compensation  provided:  or 

(2)  Without  the  claim  to  the  property 
having  been  settled  pursuant  to  an 
international  claims  settlement 
agreement  or  other  mutually  accepted 
settlement  procedure;  and 

(b)  The  repudiation  by  the  Cuban 
Government  of,  the  default  by  the  Cuban 
(Government  on,  or  the  bilure  of  the 
Cuban  Oivemment  to  pay,  on  or  after 
January  1.  1959: 

(1)  A  debt  of  any  enterprise  which  has 
been  nationalized,  expropriated,  or 
otherwise  taken  by  the  Cuban 
Government; 

(2)  A  debt  which  is  a  charge  on 
property  nationalized,  expropriated,  or 
otherwise  taken  by  the  Cuban 
Government;  or 

(31 A  debt  which  was  incurred  by  the 
l[}uban  Government  in  satisfiKtion  or 
settlement  of  a  confiscated  property 
claim. 

Subpart  Q—PanaMaa 

7.  Section  515.701  is  amended  by 
removing  paragraph  (a)(5),  redesignating 
paragraph  (a)(6)  as  (a)(S),  and  adding 
paragraph  (d)  to  reed  as  follows: 


1818.701 

•         •         ■         •         • 

(d)  Attention  is  directed  to  22  U.S.C 
6033,  which  provides  that  a  violation  of 
the  prohibition  against  extending  a  loan. 


credit,  or  other  financing  for  the 
purpose  of  financing  transactions 
involving  confiscated  property,  as 
contained  in  $  515.208  of  this  part,  shall 
be  punishable  by  such  civil  penalties  as 
are  applicable  to  violations  of  this  part. 

Oat«d:)uly2. 1996. 
K.  Uehard  Nnrcaab, 
Dimctor.  Office  of  Foreign  Assets  Control. 

Approved:  July  9, 1980. 
faMsaiohnaaB, 
Assistant  Sectetary  IBnforcemmt). 
(FR  Doc.  96-182S5  Filed  7-15-96;  tK)9  pml 
■UMa  oooc  «i»«-r 


DEPARTMENT  OF  DEFENSE 
Offloa  ol  tha  Saoiatary 
32CFRPan6« 

[DoODIrwIiv*  8040.21 

Riliili  of  mtonnatloo  from  Madleil 
RacuiiJi 

AOBCY:  Department  of  Defense. 
ACTION:  Final  rule. 


t:  This  document  removes  the 
Department  of  Defense's  rule  concerning 
release  of  information  from  medical 
records.  The  part  has  served  the  purpose 
for  which  it  was  intended  for  the  Code 
of  Federal  Regulations,  and  is  no  longer 
necessary. 

BTCcnvE  date:  July  18, 1996. 

FOR  FUmMBI  INPOIMATiaN  CONTACT:  Ms. 
Patricia  L.  Toppings  at  703-697-4111. 

SUPPiaiBn'ARY  npormatkm:  Sand 
requests  for  paper  copies  of  DoD 
Directive  6040.2  to  the  Directives  and 
Records  Branch,  Room  2A286, 
Directives  andRecords  Divisions, 
Washington  Headquarters  Services, 
1155  Defense  Pentagon,  Washington,  DC 
20301-1155. 

List  of  Sobjecta  in  32  era  Put  88 

Defense  Department:  Freedom  of 
information;  Health  records. 

PAITT  66-(REMOVEO] 

Accordingly,  by  the  authority  of  10 
U.S.C  301,  32  CFR  part  66  is  removed. 

Dated:  July  11. 1996. 
Patrku  L.  Tappings, 

AltemaU  OSD  Federal  Register  Liaison 

Officer.  Department  ofD^eme. 

IFR  Doc.  96-18162  Filed  7-17-96;  8:45  am) 
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BIWRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN-181-mTi;  TIM8»-mai«  TII-181- 
9«21a;  TH-tai  88Tla.  TM-1BI  88M^  TN- 
18B-88H*  TN-1S8-882la;  FRL^SBSS-q 

Approval  «id  Pranwlgallon  Of 
anpMnMnMaan  nana  Tannaaaaa: 
Approval  of  RavWona  10  dia 


CowamicUoii  PacmHa  and  VdaMa 
Organic  Compounda 

AOGNCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Direct  final  rule. 


:  In  this  document.  EPA  is 

actiiig  on  revisions  to  the  Tennessee 
State  Implementation  Plan  (SIP)  which 
were  submitted  to  EPA  by  Tennessee, 
through  the  Tennessee  Department  of 
Air  Pollution  Control  (TDAPC),  to 
amend  the  Tennessee  chaptera  on 
construction  and  operating  permits  and 
the  regulation  of  volatile  organic 
compounds  (VOC).  The  revisions 
amending  the  TDAPC's  construction 
and  operating  permits  chapter  were 
submitted  on  January  17, 1905;  the 
revisions  amending  the  TDAPCs  VOC 
chapter  were  submitted  on  February  21, 

1995,  February  8, 1996,  February  23, 

1996,  April  22, 1996,  and  April  25, 
1996.  The  revisions  to  the  construction 
and  operating  permit  incorporate 
visibility  protection  requirements  into 
the  construction  permits  portion  of  the 
rule.  The  revisions  to  the  VOC  chapter 
were  made  to  respond  to  the 
deficiencies  of  the  VOC  chapter  as 
described  in  60  FR  10504  published  on 
February  27, 1995,  which  acted  on  the 
Tennessee  VOC  Reasonably  Available 
Control  Technology  (RACT)  submittal  to 
meet  the  1990  VOC  RACT  "Catch  Up" 
requirements.  In  this  notice,  EPA  is 
making  the  determination  that  all 
conditional  approvals  necessary  for 
ozone  redesignation  purposes  liave  been 
satisfied.  In  addition  to  the  above 
revisions,  an  amendment  was  submitted 
on  February  23, 1996,  which  amended 
the  emissions  statement  in  the  VOC 
chapter,  and  two  new  chapters  were 
subinitted  in  April  1996,  to  regulate 
oltint  lithographic  printing  sources  and 
wood  furniture  Bniishing  and  cleaning 
operations. 

(MTES:  This  final  rule  is  effective 
September  16, 1996  unless  adverse  or 
critical  comments  are  received  by 
August  19, 1996.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
*nnntlfll.l.  Written  comments  on  this 
action  should  be  addressed  to  William 


Denman  at  the  Environmental 
Protection  Agency.  Region  4  Air 
Programs  Branch,  345  Courtland  Street, 
NE,  Atlanta.  Georgia  30365.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
nonnal  business  houre  at  the  fallowing 
locations.  The  interested  peraons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  files 
TN151-01-7017,  TN153-01-70I8, 
TN161-01-9621,  TN182-01-9622, 
TN164-01-9626,  TN168-01-9628,  and 
TN169-01-9629.  The  Region  4  office 
may  have  additional  background 
documents  not  available  at  the  other 
locations. 
Air  and  Radiation  Docket  and 

Information  Onter  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401 M  Street,  SW, 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Cknirtland  Street,  NE,  Atlanta,  Georgia 
30365,  William  Denman,  404/347- 
3555  extension  4208. 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  L  ft  C  Annex,  9th 
Floor,  401  Church  Street.  Nashville, 
Tennessee  37243-1531,  615/532- 
0554. 
POn  FUmHER  MPOIWATiaN  CONTACT: 
William  Denman  404/347-3SS5 
extension  4208. 

StJPPI^»(TARY  aroMMTiON:  On     * 
January  17, 1995,  the  Tennessee 
Department  of  Air  Pollution  Control 
(TDAPO  submitted  a  request  to  the  EPA 
to  incorporate  paragraphs  12(X>-3-9-.0I 
(6).  (7),  and  (8)  into  the  Tennessee  SIP 
(reference  file  TN151-01-7017).  The 
paragraphs  revise  the  chapter  as 
described  below. 

120O-3-a-.01(8):  This  paragraph 
clarifies  that  construction  permits 
issued  under  this  rule  are  based  on  air 
contaminants  only  and  do  not  affect  the 
applicant's  obligation  to  obtain 
necessary  permits  from  other 
government  agencies. 

1200-3-*-Jn(7):  This  paragraph 
requires  the  applicant  to  pay  the  cost  of 
publication  of  any  notices  required  by 
law  to  effectuate  the  rights  applied  for. 

1200-3-l>-Jn(8):  This  paragraph  gives 
the  requirements  naoessary  mt 
protecting  visibility  as  it  applies  to  the 
issuance  of  a  construction  permit. 

On  May  18, 1993,  TDAPC  submitted 
to  EPA  as  part  of  a  submittal  of  revisions 
to  the  VOC  chapter,  a  request  to  add 
perchloroelhylene  to  the  list  of  exempt 
compounds  in  the  definition  of  a  VCX: 
contained  in  120O-3-18-.01(l).  This 


definition  was  conditionally  approved 
on  February  27. 1995,  based  on  the 
commitment  by  the  State  of  Tennessee 
to  delete  it  from  the  list  of  exempt  VOC 
compoimds  within  one  year  if  EPA  had 
not  completed  the  rulemaking 
exempting  perchloroethylene  as  a  VOC 
The  rulemaking  flnaUzing  the 
exemption  of  perchloroethylene  as  a 
VOC  compound  was  published  by  EPA 
in  61  FR  4588.  on  February  7,  1996. 
Therefore,  the  commitment  has  been 
met  and  perchloroethylene  is 
considered  an  exempt  compound  in  the 
VOC  definition  omtained  in  the 
Tennessee  SIP. 

On  February  21, 1995,  TDAPC 
submitted  to  EPA  a  request  to 
incorporate  a  new  rule  (1200-3-IS-.33) 
regulating  VOC  emissions  6t>m  the 
Manufacturing  of  Synthesized 
Phaimacmtical  Products  (retBtenca  file 
TN153-01-7018).  This  rule  applies  to 
ail  reactors,  distillation  operations, 
cryBtallizers.  centrifuges,  vacuum 
dryers,  air  dryers,  production 
equipment  exhaust  systems,  rotary 
vacuum  filtere  and  other  filters,  in- 
procsss  tanks,  and  leaks  sssociated  with 
the  manufacturing  of  synthesized 
pharmaceutical  products  located  in  the 
State  of  Tennessee.  This  rule  does  sot 
apply  to  sources  in  Hamilton  and    \ 
Shelby  cotmties  whose  total  potential 
VOC  emissions  from  all  the  aoove  listed 
sources  are  less  than  25  tons  per  year 
(tpy),  nor  to  sources  throughout  the 
State  of  Tennessee  whose  total  potential 
VOC  emissions  are  less  than  100  tpy 
except  for  sources  located  in  the 
Nashville  ozone  nonattainment  area. 
The  rule  applies  to  all  the  above  listed 
sources  located  in  the  Nashville  ozone 
nonattainment  area,  regardless  of  size. 
The  emission  standards  and  the 
monitoring  and  record  keeping 
requirements  contained  in  rule  1200-3- 
18-.33  are  consistent  with  the  EPA 
guidance  (or  RACT.  The  previous  rule 
1200-3-ie-.33  was  given  limited 
approval  in  60  FR  10504  on  February 
27, 1995.  The  submittal  of  this  rule  to 
replace  the  previous  rule  corrects  the 
deficiencies  outlined  in  60  FR  10504. 

On  Febroary  8, 1996,  TDAPC 
submitted  to  EPA  revisions  to  the 
Tennessee  chapter  regulating  VOCs 
(1200-3-18)  for  incorporation  into  the 
Tennessee  SIP.  These  submittals 
address  some  of  the  commitments  of  the 
conditional  approval  of  Tennessee 
chapter  1200-3-18  on  February  27, 
1995  960  FR  10504).  EPA  is  making  the 
determination  in  this  notice,  that  all 
conditional  approvals  necessary  for 
ozone  redesignation  have  been  satisfied. 
In  the  first  submittal  dated  February  8. 
1996,  (reference  file  TN161-01-9621), 
Tennessee  made  seventeen  revisions  to 
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chapter  1200-3-18.  They  are  deecaibed 
as  follows. 

1200-3-l^jn(4S):  A  definition  for 
"maxiinuni  theoretical  eminioni"  was 
added  to  the  definitiona  section.  This 
definition  clarifies  the  quantity  of  VOC 
emissions  by  a  source  without  control 
devices  based  on  the  design  capacity  or 
maximuin  production  capacity  of  tin 
aouice  and  8.760  hours  of  operation  per 
year. 

120e-3-lS-.in(4e):  The  term 
"operation"  was  defined  as  an  activity. 

iaOO-3-18-.02(2):  The  word 
"binding"  was  deleted  from  this 
.. paragraph  for  clarification. 

110»-3-1»-JIX(5Xg):  The  phrase 
"which  is  legally  enibrcaable"  was 
deleted  from  the  paragraph  iat 
clarification. 

120O-3-18-.02(7):  The  phrase  "or  in 
Chapter  21  of  this  division"  was  added 
to  this  pvagraph  for  clarification. 

1200-»-18-.02(8):  The  phrase  "and 
nitrogen  oxide  emissions"  was  added  to 
this  paragraph  to  require  sources  subject 
to  the  einissions  statement  requirement 
because  of  their  VOC  emissions  to  also 
report  their  nitrogen  oxide  emiSMBOg;^_^ 
This  paragraph  was  granted  limited 
approval  in  60  FR  10504  on  February 
27, 19Q5.  due  to  this  defideocy.  This 
revision  corrects  the  deficiency. 

lZaO-3-18-.02(8):  The  phrase  "the 
owner  or  operator"  was  replaced  by  the 
phrase  "an  official  of  the  company"  to 
require  an  official  of  the  company  to 
certify  the  emissions  statement.  This 
paragraph  was  conditionally  approved 
in  BO  FR  10504  on  February  27, 1995, 
baaed  on  a  commitment  from  Tennessee 
to  revise  the  paragraph  to  include  this 
provision.  This  revision  satisfies  that 
commitment. 

12(W-3-lS-.a3(2Nb):  The  phrase  "in 
the  alternative,  over  a  longer  period" 
was  replaced  by  the  phrase  "for  an 
alternative  period  which  has  been 
approved  by  the  Technical  Secretary 
and  the  EPA"  for  EPA  to  retain  the 
approval  authority  of  alternate  control 
plans. 

12l»-3-lS-JI3(S)0>MlO):  This 
paragraph  was  revised  to  requira 
additional  monitoring  of  catalytic 
incinerators  used  in  the  coatiiig  and 
printing  industries  to  provide  a  more 
true  representation  of  the  actual 
performance. 

12aO-3-18-.04<3)(bXlKii):  Thif 
paragraph  was  revised  to  require 
additional  monitoring  of  catalytic 
indnerators  used  in  the  non-coating  and 
non-printing  industries  to  provide  a 
more  true  representation  of  the  actual 
perfonnaDca. 

lM»-3-l(-.IH(4):  This  paragraph  was 
revised  to  mote  clearly  state, 
"Provisions  of  this  rulia  apply  only  to 


soiucss  identified  as  subject  to  those 
provisions  of  this  rule  by  other  rales  of 
this  chapter". 

1300-»-ia-.2a(l)CbK2Xvi>):  This 
paragraph  which  exempted  usage  of  4.0 
gallons  per  day  of  air  drying  materials 
from  the  miscellaneous  metal  parts  rule 
was  repealed  by  Tennessee  after  being 
disapproved  l^  EPA  in  60  ¥V.  10504  on 
Febnury  27, 19SS.  Tennessee 
substituted  "reserved"  for  the  language 
in  this  paragraph. 

1200-3-18-.21(7KdX2Mx):  ThU 
paragraph  was  revised  to  reqaire 
additional  monitoring  of  catalytic 
indnerators  used  in  the  coating  of  fiat 
wood  paneling  to  provide  a  more  true 
representation  of  the  actual 
performance. 

1 200-3-1 8-.3«(lXb):  This  paragraph 
was  revised  to  more  clearly  identify  the 
sources  applicable  to  the  petroleum 
solvent  dry  cleaning  rule. 

1200-3-l»-.3«(2McX2):  This 
paragraph  was  revised  to  require  the  use 
of  10%  by  weight  rather  than  20%  by 
weight  in  determining  whether  a  piece 
of  equipment  in  VOC  service  in  a 
synthetic  organic  chemical,  polymer,  or 
resin  manubcturing  operation  is  in 
"light  liquid  service".  This  paragraph 
was  given  limited  approval  in  60  FR 
10504  on  February  27, 1995,  based  on 
a  commitment  by  Tennessee  to  correct 
the  rule.  This  revision  satisfies  that 
commitmanL 

1200-3-ia-.3K4):  A  provision  tras 
added  to  this  rule  to  require  sped  fie 
testing  after  a  leali  is  repaired. 

1 200-3-1  B-.3S(5XaK2):  A  convenion 
factor  was  revised  for  calculating  the 
mass  rates  of  total  VOC.  The  converaion 
factor  was  revised  to  be  2.95  x  10  -'.  In 
a  letter  to  Tennessee  on  August  12. 
1994,  EPA  derived  the  converaion  bctor 
which  correctly  is  2.595  x  10"'. 
Tennessee  incorrectly  approved  the 
converaion  factor  as  2.95  x  10~'  which 
is  more  stringent  than  the  correct  2.595 
X  10"'.  Therefore.  EPA  is  approving  the 
more  stringent  conversion  fector.  This 
paragraph  was  conditionally  approved 
in  60  PR  10504  on  February  27, 1995. 
This  revision  satisfies  thalconunitment. 

In  the  second  submittal  dated 
February  8, 1996.  (reference  file  TN162- 
01-4622),  Tennessee  requested  that  B'A 
add  chapter  1200-3-18-.78  "Otiier 
FadUties  That  Emit  Volatile  Organic 
Compounds  (VOC's)  Of  Fifty  Tons  Per 
Year"  to  the  Tennessee  SIP  and  revise 
chapter  lZ00-3-t8-.79  "Other  Facilities 
That  Emit  Volatile  Organic  Compounds 
(VOC's)"  of  the  Tennessee  SIP.  The 
revisions  an  described  as  follows. 

1200-3-lS-.7a:  This  rule,  commonly 
referred  to  as  a  oan-CTG  (Control 
Techniques  Guideline)  RACT  rule,  is 
designed  to  apply  to  those  major  sources 


which  are  not  subject  to  the  other 
industry  spedfic  VCX  RACT  rules. 
Teiuessee  already  has  in  their  SIP  s 
non-CTG  RACT  rule  for  sources  whose 
potential  V(X^  emissions  are  above  100 
tons  per  year  (tpy).  This  rule  applies  to 
sources  located  in  the  Nashville 
nonattainment  area  whose  potential 
VOC  emissions  are  above  50  tpy.  This 
rule,  however,  contains  langtjage  that 
makJas  it  effedive  only  if  the  Nashville 
noruttainment  area  fails  to  attain  the 
ozone  standard  by  November  15, 1996, 
and  after  the  Technical  Secretary 
publishes  legal  notices  in  the  five 
nonattainment  counties  of  this  failure  to 
attain  the  ozone  standard. 

1200-3-18-.78  ft  .79:  Miscellaneous 
revisions  were  made  to  the  table  of 
contents  to  allow  for  revisioiu  to  the  SIP 
regarding  these  two  rules. 

1200-3-18-.79(lKc):  This  paragraph, 
which  exempts  certain  source  categories 
hom  the  Tennessee  non-CTG  RACT  rule 
for  sources  with  potential  emissions 
greater  than  100  tpy,  was  amended  by 
Tennessee  to  delete  13  categories  from 
the  list  of  source  categories  exempt  from 
this  rule. 

lM0-a-lS-.7S(lK<i):  Tenneasee 
revised  this  paragraph  to  delete  all  the 
language  previously  contained  in  this 
section  and  inserted  the  phrase 
"reserved".  This  revision  came  after 
EPA  disapproved  this  paragraph  in  60 
FR  10504  on  February  27, 1995. 

1200-3-18-.7KlXe):  This  new 
paragraph  was  added  to  the  rule  to 
spedfically  identify  those  sources 
exempt  fit>m  the  standards  and 
requirements  of  this  rule  due  to  the 
applicability  of  other  rules. 

120-3-lS-.79(2):  Several  clarifying 
revisions  were  made  to  this  paragraph  to 
make  it  read  more  clearly. 

1200-3-ia-.79<6):  This  new 
paragraph  was  added  to  the  rule  which 
added  monitoring  and  record  keeping 
requirements  for  sources  which  became 
subjed  to  this  rule  after  the  rule 
effedive  date. 

Another  submittal  amending  chapter 
1200-3-18  was  made  on  February  23, 
1996  (reference  file  TN-164-01-962e). 
This  submittal  deleted  Knox  County, 
previously  a  marginal  ozone 
nonattainment  area  which  wes 
redesignated  to  attainment  in  58  FR 
50271  on  September  27, 1993,  from  the 
applicability  portion  of  the  emissions 
statement  contained  in  paragraph  1200- 
3-18-.02(8).  Since  Knox  Coun^ 
submitted  their  redesignatioa  request 
prior  to  the  due  date  for  emissions 
statements  and  the  State  has 
demonstrated  that  the  deletion  of  this 
requirement  will  not  adversely  affed  the 
maintenance  of  the  ozone  standard,  this 
revision  is  approvable. 
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On  April  22, 1996,  the  TDAPC 
submitted  to  EPA  for  incorpcHation  into 
their  SIP  a  new  VOC  rule  (1200-3-18- 
.43)  applicable  to  oRaeH  lithographic 
printing  operations  with  potential  VOC 
emissions  of  25  tpy  or  more  (reference 
fileTNl68-01-9628).  On  April  25, 
1996,  tile  TDAPC  submitted  to  EPA  for 
incorporation  into  their  SIP  a  new  VOC 
rule  (120O-3-18-.42)  applicable  to 
wood  fiimiture  finishing  and  cleaning 
operations  with  potential  VOC 
emissions  or  25  tpy  or  more  (reference 
file  TN169-01-0629).  These  rules  are 
being  approved  into  the  SIP  because  the 
VOC  reductions  from  these  rules  are 
necessary  to  demonstrate  maintenance 
of  the  ozone  standard.  Since  Tennessee 
applied  for  redesignation  prior  to  the 
due  datevfor  these  rules,  the  rules  ore 
not  requiapd  to  meet  Reasonably 
Available  Control  Technology  (RACT) 
requirements.  Should  the  Middle 
Tennessee  ozone  nonallainment  area 
violate  the  ozone  standard  prior  to  being 
redesignated  to  attainment,  these  rules 
may  be  required  to  be  made  more 
stringent  to  meet  RACT  requirements. 

Final  Action 

The  EPA  is  publishing  this 
ruleinaking  without  a  prior  proposal  for 
approval  because  the  Agency  views  this 
as  a  noncontrovarsial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Kegiater  pubUcation,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  adion  will  be  effedive 
September  16. 1996  imless.  by  August 
19, 1996,  adverse  or  critical  comments 
are  received. 

If  the  EPA  receives  such  comments, 
this  adion  will  be  withdrawn  before  the 
effisctive  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  adion.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  adion.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effedive  September  16, 1996. 

Under  sedion  307(b)(1)  of  the  Clean 
Air  Ad  (CAA),  42  U.S.C.  7607(b)(1), 
petitions  for  judidsl  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  16, 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
aSed  the  finality  of  this  rule  for 
purposes  of  judidal  review  nor  does  it 
extend  the  time  %vithih  which  a  petition 


for  judidal  review  may  be  filed,  and 
shall  not  postpone  the  effediveness  of 
such  rule  or  action.  This  adion  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  sedion 
307(b)(2)  of  the  CAA,  42  U.S.C 
7607(bH2).) 

This  adion  has  been  classified  as  a 
Table  3  adion  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Reglater  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  adion  from  E.0. 12866 
review. 

Nothing  in  this  action  shall  he 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
tf«quest  for  a  revision  to  any  state 
ilmplementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
fight  of  spedfic  technical,  economic 
and  environmental  fadore  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Ad, 
5  U.S.C  601  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impad  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impad  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  1 
certify  that  it  does  not  have  a  significant 
impad  on  any  small  entities  affaded. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CiAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  adion.  The  CAA 
forbids  EPA  to  base  Its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EJ>.A.,  427 
U.S.  246,  256-68  (S.Q.  1976);  42  U.S.C 
section  7410(a)(2)  and  7410(k)(3). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Ad  of 
1995  ("Unfunded  Mandates  Ad"), 
signed  into  law  on  March  22, 1995.  EPA 
must  undertake  various  actions  in 
association  mth  proposed  or  final  rulea 


that  indude  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sador,  or  to  Stats, 
local,  or  tribal  governments  in  the 


Through  submission  of  this  state  ' 
implementation  plan  or  plan  revision, 
the  State  and  any  affaded  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Sedion  182 
of  the  CAA.  These  rules  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  require  the 
private  sedor  to  perform  certain  duties. 
EPA  has  examined  whether  the  rules 
being  approved  by  this  adion  will 
impose  any  new  requirements.  Since 
such  sources  are  already  subjed  to  these 
rsgplations  under  Slate  law,  no  new 
requirements  are  imposed  by  tliis 
approval.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sedor, 
result  from  this  adion,  and  therefore 
there  will  be  no  significant  impad  on  a 
substantial  number  of  small  entities. 

Snfaaiiasian  to  Congress  and  the 
General  Accounting  Office 

Under  sedion  801(a)(1)(A)  of  tile 
Administrative  Procedure  Ad  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
Gnwral  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  8  "major  rule"  as  defined  by  sedion 
804(2)  of  tiie  APA  as  amended. 

List  of  Snbiecls  in  40  CFR  Part  S2 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated  June  24, 1996. 
A.  Stanley  Meifaurg, 
Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— (AMSneO) 

1.  The  authorify«itation  for  part  52 
continues  to  read  as  follows: 

Anthaiiljr:  42  U.S.C  7401-7e71q. 

Subpart  RR— Tannaaaaa 

2.  Section  52.2219  is  revised  to  read 
as  follows: 
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EPA  is  conditianally  approving  the 
folloiwing  revisions  to  tlie  Tennessee  SIP 
contingent  on  the  Stele  of  Tennessee 
meeting  the  schedule  to  correct 
deficiencies  associated  with  the 
following  rules  which  was  committed  to 
in  letters  dated  October  7. 1994,  and 
December  16, 1994,  from  the  State  of 
Tennessee  to  EPA  Region  4. 

(a)  Rule  1200-3-18-.06  Handling, 
Storage  and  Disposal  of  Volatile  Organic 
Compounds  (VOC's):  Paragraph  (1) 
effective  April  22, 1993. 

(b)  Rule  1200-3-18-.86  Performance 
Specifications  for  Continuous  Emission 
Monitoring  of  Total  Hydrocartuns: 
Subparagraph  (llUc)  effective  April  22, 
1993. 

3.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(138)  to  read  as 
follows: 

itOJUaO    UanWteMonafpiwv 

(138)  Revisions  to  chapter  1200-3-9 
"Construction  and  Operating  Permits" 
were  submitted  by  the  Teooeisee 
Department  of  Air  Pollution  Control 
(TDAPC)  to  EPA  on  January  17,  1995. 
Revisions  to  chapter  1200-3-lB 
"Volatile  Organic  Compounds"  were 
submitted  by  the  TDAPC  to  EPA  on 
February  21, 1995.  February  8, 1996, 
February  23, 1996,  April  22. 1996,  and 
April  25, 1996. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Stale  of 
Tennessee  regulation  1200-3-9 
"Construction  and  Operating  Pwmits", 
subperagnphs  1200-3-9-.ni  (6).  (7).  (8), 
effective  on  August  15, 1994. 

(B)  Revisions  to  the  State  of 
Tennessee  regulation  by  the  addition  of 
a  new  rule  120O-3-18-.33 
"Manufocturing  of  Synthesized 
Pharmaceutical  Products",  effective  on 
November  21, 1993. 

(C)  Revisions  to  the  State  of 
Tennessee  regulation  1200-3-18 
"Volatile  Organic  Compounds"  rules 
120O-3-18-.01, 120O-3-18-,02, 1200- 
3-18-.03, 1200-3-18-.04, 1200-3-18- 
.20, 1200-3-18-.21, 1200-3-18-.36, 
1200-3-18-.38, 120O-3-18-.39  efiecUve 
on  October  9, 1995. 

P)  Revisions  to  the  State  of 
Tennessee  regulations  efiective  October 
25. 1995. 

(1)  The  addition  of  a  the  new  rule 
1200-3-18-.78  "Other  Facilities  that 
Emit  Volatile  Organic  Compounds 
(VOC's)  of  Fifty  Tons  Per  Year". 

[2)  Revisions  to  rule  120O-3-18-.79 
"Other  Facilities  that  Emit  Volatile 
Organic  Compounds". 

(E)  Revisions  to  the  Slate  of  Tennessee 
regulation  by  the  addition  of  a  new  rule 


1200-3-18-.42  "Wood  Furniture 
Fininhlng  and  Qeaning".  eflective 
August  15. 1995. 

(F)  Revisions  to  the  State  of  Teimessee 
regulation  by  the  addition  of  a  new  rule 
120O-3-I8-.43  "Offset  Lithographic 
Printing  Operations",  effective  October 
14. 199S. 

(ii)  Other  material.  None. 

fB2J22S    [Amandad] 

4.  Section  52.2225  is  amended  by 
removing  and  reserving  paragrapha  (b) 
and  (c). 

{PR  Doc  96-18197  Filed  7-17-96;  8:4S  ami 
■uwo  cow  Mao  so  > 

40CFRPM1S2 

[CA  071-0008K  Fm.-64<4-q 

Approval  and  Proinulgation  of 
ImpianMntaUon  Plana;  CaUIOmla  Stata 
Inylainantallon  Plan  navlalon.  B 
Dorado  County  Air  PoOullon  Control 
DMrid,  Placar  County  Air  Pollution 
Control  OMrfet,  and  Vantura  County 
Air  Pollution  Control  DIaMet 

AOatCY:  Envinmmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the 
following  air  districts:  El  Dorado  Cotinty 
Air  Pollution  Control  District 
(EDCAPCD),  Placer  County  Air 
Pollution  Control  District  (PCAPCD). 
and  Ventura  County  Air  Pollution 
Control  District  (VCAPCD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Cleen  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  rules  control  VOC 
emissions  from  adhesives  and  sealants, 
architectural  coatings,  and  wood 
products  coatings.  Thus,  EPA  is 
finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on 
September  16, 1996  unless  adverse  or 
critical  comments  are  received  by 
August  19. 1996.  If  th«  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
AODHCSSES:  0>pie6  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 


rule  are  available  for  public  inspection 
at  EPA's  Region  DC  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  {A-5-3).  Air  and 

Toxics  Division.  U.S.  Environmental 

F^teclion  Agency,  Region  IX.  75 

Hawthorne  Street,  San  Francisco.  CA 

94105. 
Enviromnental  Protection  Agency.  Air 

Docket  (6102).  401  "M"  Street,  S.W., 

Washington.  D.C.  20460. 
California  Air  Resources  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  92123-1095. 
El  Dorado  County  Air  Pollution  Control 

District.  2850  Fairlane  Court, 

PlacarviUe,  CA  95667. 
Placer  County  Air  Pollution  Control 

District,  11464  B  Avenue,  Auburn.  CA 

95603. 
Ventura  County  Air  Pollution  Control 

District,  669  County  Square  Drive. 

Ventura,  CA  93003. 
FOR  FURTHER  MORMATMN  OOKTACT: 
Nikole  Reaksecker,  Rulemaking  Section 
(A-S-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1187. 

SUPPIBKMTARY  MFORHATION: 

Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  EDCAPCD  Rule 
236— Adhesives,  EDCAPt33  Rule  215— 
Architectural  Coetings,  EDCAPCD  Rule 
237— Wood  Products  Coatings,  PCAPCD 
Rule  235— Adhesives,  PCAPCD  Rule 
Z18 — Architectural  Coatings,  and 
VCAPCD  Rule  74.20— Adhesives  and 
Sealants.  These  rules  were  submitted  by 
the  California  Air  Resources  Board 
(CARB)  to  EPA  on  October  13, 1995, 
May  24, 1995.  November  30, 1994,  and 
November  18, 1993. 

Backgroimd 

On  March  3, 1978.  EPA  promulgated 
a  list  of  ozone  nonattaiimient  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Sacramento  Metro  (including  portions 
of  El  Dorado  and  Placer  counties)  and 
Ventura  County  areas.  43  FR  8964.  40 
CFR  81.305.  On  May  26, 1988,  EPA 
nouried  the  Governor  of  California, 
mirauant  to  section  110(a)(2)(H)  of  the 
1977  Act,  that  the  EDCAPCD,  PCAPCD 
and  VCAPCD  portions  of  the  California 
SIP  were  inadequate  to  attain  end 
maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
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Call).  On  November  IS,  1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  SlaL 
2399,  codified  at  42  U.S.C  7401-7671q. 
In  amended  section  18Z(a)(Z)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  leasonebly  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
IS,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 


Section  182(a)(2)(Al  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pureuant  to  pre-amended  section  172  (b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Sacramento  Metro  Area  and 
the  Ventura  County  Area  are  classified 


as  severe;^  therefore,  these  areas  were 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP.  The  following 
table  includes  the  dates  that  the  districts 
adopted  the  rules,  the  dates  that  CARB 
submitted  the  rules  to  EPA,  and  the 
dales  that  the  rules  were  found 
complete  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  5 1  Appendix  V.'  ;. 


Rule 

SubmMal 

Comptets- 
ness 

dV^APrn  OIK  Aff*iHiM^ifai YVmtiywwi 

7/2S96 
607/96 

zm96 

SW8S 
6W93 

11/3(VM 
lOnSM 
1W13S6 

ivians 
it/ians 

1/30/96 

11/28/95 

FfVAPCn  TM  Wrxvl  Prfvliirtfl  Cofltinm 

11/28/95 

PCAPCO  ?1R  Arrhrtftftiiral  Cnntinfrt    ■ 

7/24/95 

11/28/96 

12/23/93 

This  notice  addresses  EPA's  direct- 
final  action  for  the  above-mentioned 
rules. 

These  rules  control  VOC  emissions 
from  adhesives,  architectural  coatings, 
and  wood  products  coatings.  VCX^ 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
originally  adopted  as  part  of  the 
districts'  edort  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  and  in  response  to  EPA's  SIP- 
Call  and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  Q>A's 
evaluation  and  final  action  for  these 
rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretabon  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appeare  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 


'  Among  other  things,  the  pre.eTnendnwnt 
guidance  coiulsti  of  those  portions  of  the  proposed 
po8t-1987  ozone  and  cartx)n  monoxide  policy  that 
concern  RACTT,  52  FR  4S044  (November  24. 1987): 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
AppMsdlx  D  of  f«iveoiliar  24.  ISBT  Federal  I 
Notlos  "  (Blue  Boolil  (notice  of  avilUilUty  was 


For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Clongress  ratified  EPA's  use  of 
these  dcxniments,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  EDCAPCD  Rules  215,  236, 
and  237,  PCAPCD  Rules  218  and  235, 
and  VCAPCD  Rule  74.20  control 
emissions  from  source  categories  for 
which  EPA  has  not  finalized  CTGs. 
Accordingly,  these  rules  were  evaluated 
against  the  interpretation  of  EPA  policy 
found  in  the  Blue  Book,  referred  to  in 
footnote  1,  and  against  other  EPA  policy 
including  the  EPA  Region  9/CARB 
document  entitled:  Guidance  Document 
for  Correcting  VOC  Rule  Deficiencies 
(April  1991).  EDCAPCD  Rule  237  was 
also  evaluated  against  EPA's  draft  CTG 
for  wood  furniture  finishing  and 
cleaning  operations,  released  for 
comments  on  Seplomber  7, 1995  in  the 
Federal  Register,  60  FR  46595. 
EDCAPCD  Rule  215  and  PCAPCD  Rule 
218  were  evaluated  against  the  CARB/ 
CAPCOA  Suggested  Control  Measure  for 
Architectural  Coatings  ()uly  1989).  to 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VOC  rules 


published  in  the  Faleni  Kitlilii  on  Mey  29. 19S8): 
and  the  existing  control  technique  guidelines 
(CTGs). 

'The  Sacramento  Metro  and  the  Ventura  County 
Areas  retained  their  designation  of  nonattainment 
and  were  claasiHed  by  operation  of  law  pursuant  to 
sections  107(d)  and  i'61(b)  upon  ttie  date  of 
enaclmant  of  the  CAA.  See  5S  FK  S66M  (ttoveoiber 


are  fully  enforceable  and  strengthen  at 
maintain  the  SIP. 

EDCAPCD's  submitted  Rule  215— 
Architectural  C(»tings — tajvers  the  Lake 
Tahoe  and  the  Mountain  Counties  Air 
Basin  portions  of  the  SIP.  Rule  215 
intJudes  the  following  major  pravisitms: 

e  exemptions  for  coatings 
manufactured  for  use  outside  the 
District,  coatings  supplied  in  containers 
with  capacities  of  one  liter  or  less,  and 
emulsion-type  bituminous  pavement 
sealere, 

•  VOC  c»ntenl  limits  for  architectural 
coatings, 

e  prohibitions  of  sale  and 
specification,  and 

•  storage  and  labelUng  requirements. 
EDCAPCD's  submitted  Rule  236— 

Adhesives — is  a  new  rule  for  El  Qorado 
County  that  includes  the  following        ) 
major  provisions: 

a  VOC  content  limits  for  adhesives, 
adhesive  primers,  and  aerosol 
adhesives, 

•  capture  and  control  efficiency 
requirements  for  add-on  exhaust  control 
systems, 

e  application  equipment 
requirements,  and 

•  recordkeeping  and  record  retention 
requirements. 

EDCAPCD's  submitted  Rule  237— 
Wood  Prtxiucts  Coatings — is  a  new  rule 
for  El  Dorado  County  that  includes  the 
following  major  provisions: 


e,  lesi).  The  Saciamenio  Metro  At*!  was 
reclassified  fnxn  serious  loV*Bre  on  April  ZS.  1995 
leo  FR  20Z37I. 

'  EPA  adopted  llie  completeness  criteria  on 
Fefaruary  IB.  1990  (55  FR  5S30)  and.  pursuant  to 
section  110(k)(lKA)  of  the  CAA.  revised  the  criteria 
on  August  ZS.  1991  (Se  FR  42216). 
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•  application  equipment 
requirements, 

•  VOC  content  limits  for  wood 
products  coatinss  and  strippen, 

•  capture  andcontrol  efficiency 
requirements  for  add-on  exhaust  control 
systems, 

•  a  prohibition  of  spedficatlaa,  and 

•  surface  preparation,  clean-up, 
labeling  and  recordkeeping 
requirements. 

PCAFOi's  submitted  Rule  21»— 
Architectural  Coalings — covers  the  Lake 
Tahoe,  the  Sacramento  Valley,  and  the 
Mountain  Counties.Air  Basin  portions 
of  the  SIP.  Rule  218  is  a  new  rule  for 
the  Lake  Tahoe  and  the  Sacramento 
Valley  Air  Basins.  The  rule  includes  the 
following  major  provisions: 

•  exemptions  for  coatings 
manufactured  for  use  outside  the 
District,  coatings  supplied  in  containers 
with  capacities  of  one  liter  or  less,  and 
emulsion-type  bituminous  pavement 
sealers, 

•  VOC  content  limits  for  architectural 
coatings, 

•  prohibitions  of  sale  and 
specification,  and 

•  labelling  and  recordkeeping 
requirements. 

PCAPCD's  submitted  Rule  235 — 
Adhesives — is  a  new  rule  covering  only 
the  Sacramento  Valley  Air  Basin  portion 
of  Placer  County.  Rule  235  includes  the 
following  ma)or  provisions: 

•  exemptions  for  low  specific 
operations, 

•  vex  content  limits  for  adhesives, 
primers,  sealants,  aerosol  adhesives, 
surface  preparation  solvents,  and  clean- 
up materials, 

•  capttire  and  control  eEBciency 
requirements  for  add-on  exhaust  control 
systems, 

•  prohibitions  of  sales  and 
specification,  and 

•  recordkeeping  and  record  retention 
requirements. 

VCAPCD's  sulmiitted  Rule  74.20— 
Adhesives  and  Sealants — is  a  new  rule 
for  Ventura  County  that  includes  the 
following  major  provisions: 

•  reactive  organic  compound  (ROC) 
content  limits  for  adhesives,  sealants, 
primers,  adhesive  aerosols,  sur&oe 
preparation  materials,  and  clean-up 
solvents, 

•  surface  preparation,  storage,  clean- 
uprsnd  stripping  requirements, 

•  capture  and  control  efficiency 
requirements  lor  add-on  exhaust  control 
systems, 

•  restricted  use  of  1,1,1- 
trichloroethane  and  methylene  chloride. 

•  prohibitions  of  sales  and 
specification. 

•  exemptions  for  specific  operations, 
and 


•  monitoring,  recordkeeping  and 
record  retention  requirements. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
EDCAPCD  Rule  238— Adhesives. 
EDCAPCD  Rule  215— Architectural 
Coatings,  EDCAPCD  Rule  237— Wood 
Products  Coatings,  PCAPCD  Rule  235— 
Adhesives,  IXIAPCD  Rule  218— 
Architectural  Coatings,  and  VCAPCD 
Rule  74.20 — Adhesives  and  Sealants, 
are  being  approved  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  Part 
D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
eatabhshing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

f>lan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  envirorunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  16, 
19ge,  unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
efiective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  finial  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subaaquant  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  coitunents  are  received,  the  public 
is  advised  that  this  action  will  be 
efiective  September  16, 1996. 

Ragnlalory  Fraceas 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C 
S§603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substsuUal 
number  of  small  entities.  Small  entities 
include  small  businesaes,  small  not-for- 
profit  enterprises  and  government 


entities  with  jurisdiction  over 
population  of  less  than  50,000. 

SIP  approvals  under  sec^ons  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  creete  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  afiected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  fiexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  scUons 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  B.PJl.,  427 
U.S.  246,  256-66  (S.  CL  1976);  42  UAC 
7410(a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203,  and  20S  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  an  March  22, 1905,  EPA 
must  undertake  various  actions  in 
assodaUon  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  govenunenis  in  the 
afflnnjate. 

Through  submission  of  this  stale 
implementation  plan  or  plan  revision, 
the  State  and  any  afiected  local  or  tribal 
govermnents  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  afiiBcted  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  govenunenis  or  to 
the  private  sector  result  Erom  this  action. 
EPA  has  also  determined  that  this 
direct-final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  SlOO  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
a^regate  or  to  the  private  sector. 

This  action  has  Iwen  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Kegiater  on  January  19, 1969  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichola, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  ManagamanI 
and  Budget  (OMB)  has  exempted  tlda 
regulatory  action  fnan  Executive  Order 
12866  review. 
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SubmiMiaa  to  Congraia  and  (he 
General  Accoanting  OCBce 

Under  section  801(aKl)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  nde  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  die  APA  as  amended. 

List  of  Sobiecta  in  40  CFR  Part  S2 

Enviroiunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Inteigovenmiental  relations,  Ozone. 
Reporting  and  recordkeeping 
re<jiiirement8.  Volatile  organic 
compounds. 

Mole:  Incorporation  by  refereoce  of  the 
State  Implementation  Plan  for  the  State  of 
California  w«s  approved  by  the  Director  of 
the  Federal  Register  on  )uly  1, 1982, 

Dated:  April  18, 19M. 
Feiida  Marcus. 
Regional  Adminiatrator. 

Subpart  F  of  Part  52,  Chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— {AMENOEO] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

■:  42  U.S.C  7401-7671q. 


SubpwtF— Crtfbmta 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(194)(i)(A)(5), 
(207)(i)fe)(J),  (220Hi)(B)(J),  and  (225)(i) 
(BH4)  and  (C)(1)  to  read  as  follows: 

(SZ.220    ManWIoaflon  of  plan. 

(cj*  •  * 

(194)*  •  * 

(!)•  •  * 

(A)*  •  * 

(5)  Rule  74.20,  adopted  oo  June  8, 
1993. 
•        •        •        •        • 

(207)'  •  * 
(i)  •  *  • 
(B)*  *  * 

O)  Rule  215,  adopted  on  September 
27, 1994. 


(225)*  *  * 

(i)*  •  * 

(B)*  •  • 

(4)  Rule  235,  adopted  oajtuie  8, 1995. 

(O*  *  •  -^ 

(1)  Rules  236  and  237,  adopted  on 
July  25. 1995  and  June  27. 1995, 
respectively. 


(FR  Doc.  96-18203  Filed  7-17-M; 


s 

i;8:4Sani|  t 


(220)*   *  * 
(I)*  •  * 
(B)*  *  * 

(I)  Rule  218,  adopted  on  February  9, 
1995. 


40CFRPwt82 

[Of(-64-7ama;  Ffn.-S515-a| 

Approval  and  Promulgation  of 
Implementation  Plana:  Oregon 

MBICT:  Environmental  Protection 

Agency. 

action:  Direct  final  rule. 

summary:  Enviraomenlal  Protection 
Agency  (EPA)  approves  a  revision  to  the 
State  of  Oregon  Implementation  Plan. 
EPA  is  approving,  as  required  by  the 
Clean  Air  Ad,  a  source-specific 
Reasonably  Available  Control 
Technology  (RACT)  volatile  organic 
compound  (VOC)  emissions  standard 
for  the  Intel  Corporation  semiconductor 
manufacturing  facility  in  Portland, 
Oregon. 

0ATE8:  This  action  is  effective  on 
September  16, 1996  unless  adverse  or 
critical  comments  are  received  by 
August  19, 1996.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
AOORESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Office  of  Air  Quality  (OAQ- 
107),  EPA  Region  10, 1200  Sixth 
Avenue,  Seattle,  Washington  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public  \ 
inspection  at  the  Air  and  Radiatioir — ^ 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Stieet,  SW..  Washington,  DC  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  10,  Office  of  Air 
Quality,  1200  Sixm  Avenue  (OAQ-107), 
Seattle,  Washington  98101,  and  the 
Oregon  Department  of  Envirormiental 
Quality,  811  S.W.  Sixth  Avenue. 
Portland,  Oregon  97204-1390. 
FOR  FURTHER  INR>nMATK)H.CONTACT: 
Angela  McFadden,  Office  of  Air  Quality 
(OAQ-107),  EPA  Region  10,  Seattle, 
Washington  98101,  phone  (206)  553- 
6908. 


MJPPtnCNTAftV  mformatmn: 
I.  Bacfcgronad 

Section  172  (a)(2)  and  (b)(3)  of  die 
Clean  Air  Act,  as  amended  in  1977 
(1977  Act),  required  sources  of  VOC  to 
install,  at  a  minimum,  RACT  in  order  to 
reduce  emissions  of  this  pollutant.  EPA 
has  defined  RACT  as  the  lowest 
emission  limit  thai  a  particular  source  is 
capable  of  meeting  by  the  application  of 
control  technology  that  is  reasonably 
available  considering  technological  and 
economic  feasibility  (44  FR  53761, 
September  17, 1979).  EPA  has 
developed  Control  Technology 
Guidelines  (CTGs)  for  the  purpose  of 
informing  Slate  and  local  air  pollution 
control  agencies  of  air  pollution  control 
techniques  available  for  reducing 
emissions  of  VOC  from  various 
categories  of  sources.  Each  CTC 
contains  recommendations  to  the  Slates 
of  what  EPA  calls  the  "presumptive 
norm"  for  RACT.  This  general  statement 
of  agency  policy  is  based  on  EPA's 
evaluation  of  the  capabilities  of,  and 
problems  associated  with,  control 
technologies  currently  used  by  facilities 
within  individual  source  categories. 
EPA  has  recommended  that  the  States 
adopt  requirements  consistent  with  the 
presumptive  norm  level. 

On  March  3, 1978,  the  entire 
Portland- Vancouver  Interstate  Air 
Quality  Maintenance  Area  was 
designated  by  EPA  as  a  nonattainment 
area  for  ozone.  The  Portland- Vancouver 
Interatate  Air  Quality  Maintenance  Area 
contains  the  urbaniaad  portions  of  three 
coimties  in  Oregon  (Clackamas, 
Multnomah,  and  Washington)  and  one 
county  (Clark)  in  the  State  of 
Washington. 

The  1977  Ad  required  Slates  to 
submit  plans  to  demonstrate  how  they 
would  attain  and  maintain  compliance 
with  national  ambient  air  standards  for 
tHose  areas  designated  nonattainmenL 
The  1977  Ad  fiuther  required  tiiese 
pl^s  lo  demonslrele  compliance  with 
primary  standards  no  later  than 
December  31, 1982.  An  extension  up  lo 
December  31, 1987.  was  possible  if  the 
State  could  demonstrate  that,  despite 
implementation  of  all  reasonably 
available  control  measures,  the 
December  31, 1982,  date  could  not  be 
met 

On  October  7, 1982,  EPA  approved 
the  Portland-Vancouver  area  ozone 
attaiiunent  plan,  including  an  extension 
of  the  attainmenl  date  lo  December  31. 
1987  (47  FR  44262). 

On  June  IS,  1988,  pursuant  to  Sedion 
110(a)(2)(H)  of  the  pre-amended  Clean 
Air  Ad,  former  EPA  Regional 
Administrator  Robie  Russell  notified  the 
Slate  of  Oregon  by  letter  that  the  Stale 
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hnplemeatation  Plan  (SIP)  for  the 
Portland- Vancouver  area  was 
nibatantially  inadequate  to  provide  for 
timely  attainment  of  tile  NAAQS.  In  that 
letter.  EPA  identified  specific  actions 
needed  to  correct  deficiencies  in  Stats 
regulations  representing  RACT  for 
sources  of  VOC.  I=Wther,  the  Clean  Air 
Act.  as  amended  in  1990  (amended  Act), 
also  t«quires  Slates  to  correct 
deficiencies.  In  amended  Section 
182(a)(Z)(A),  Congress  statutorily 
adopted  the  requirement  that  ozone 
nonattainment  areas  fix  their  deficient 
RACT  rules  for  ozone.  Areas  designated 
nonattainment  before  the  effective  date 
of  the  amendments,  and  which  retained 
that  designation  and  were  classiflwl  as 
marginal  or  above  as  of  the  eRective 
date,  are  required  to  meet  the  RACT  fix- 
up  requirement.  Under  Section 
182(a)(2)(A).  States  with  such 
nonattainment  areas  were  mandated  to 
comet  their  RACT  requirements  by  May 
15, 1991.  The  corrected  requirements 
wera  to  be  in  compUance  with  Section 
172(b)  as  it  existad  befora  the 
amoidments  and  as  that  section  was 
interpreled  in  the  pre-amendment 
guidance.  The  SIP  call  letter  interpreted 
that  guidance  and  indicated  conections 
necessary  for  specific  nonattainment 
areas.  The  Portland  part  of  the  Portland- 
Vancouver  nonattainment  area  is 
claasilled  as  marginal.  Tbereiiare,  this 
area  is  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991. 
deadline. 
On  May  15, 1991,  the  Slate  of  Oregon 


This  radaral  Kegistar  document  is  to 
propose  approval  of  the  rule  reviiion  as 
an  amendmmit  to  the  SIP. 

ILTUtActiaB         0 

EPA  is  approving  the  revision  to  the 
State  of  Oregon  Implementation  Plan 
submitted  on  November  20, 199S,  as  an 
amendment  The  RACT  determination 
meets  all  of  the  applicable  requirements 
of  the  Act  as  detarmiiisd  by  S>A. 

m.  AdBtaialnrtive  K«riew 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  el  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  S  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  snuill 
entities.  Small  entities  include  small  - 
businesses,  smsll  not-foi^profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  Section  110  and 
Subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  hsve  a  significant 
impact  on  any  small  entities  afleded. 
Moreover,  due  to  the  nature  of  the 
Fedenl-State  relationship  under  the 
CAA,  prepanUon  of  a  regulatory 
flexibility  analysis  would  constitute 


submitted  Orsgan  Administntive  Rule8<     Federal  inquiry  into  the  economic 
(OAR)  340-22-100  through  340-22-      lrM||)|;ableDess  of  Stats  action.  The  CAA 
220.  General  Emission  Standards  for  fraUS^A  to  bai 


Volatile  Organic  Compounds,  as  an 
amendment  to  the  Oregon  SIP.  On 
October  7. 1982.  EPA  approved  these 
revisions  to  the  Oregon  SIP  (58  FR 
50B48). 

On  November  20, 1995,  the  State  of 
Oregon  submitted  a  source-specific 
RACT  VOC  emissions  standard  for  the 
Intel  CorponUoo  semiconductor 
manufacturing  hdlity  in  Portland. 
Oregon.  This  RACT  determination 
limits  VOC  emissions  from  the  solvent 
cleaning  stations  at  the  Intel 
~  Corporation  semiconductor 
maaufacturing  facility  in  Portland, 
Oregon,  to  0.0002  pounds  per  square 
centimeter  of  wafer  proceesed,  and 
requires  that  each  sink  operate  with  a 
freeboard  ratio  of  at  least  0.7.  have  a 
visible  fill  line,  and  be  equipped  with  a 
cover  that  is  raodilv  opened  and  cloaad. 
and  that  the  cover  be  closed  during  idle 
periods  if  the  sink  contains  any  frw 
standing  solvents  (refer  to  Page  11  of 
operating  permit  *34-266l,  issued  to 
Intel  Corporation  by  the  Oregon 
Department  of  Environmental  Quality). 


base  its  actions 
ooooemliig  SIPs  on  such  grounds.  - 
Union  Electric  Co.  v.  BJ'.A.,  427  U.S. 
246,  2S»-ee  (S.Q.  1976):  42  U.S.C 
7410(a)tt). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Fedoal  mandate  that 
may  result  in  estimaled  costs  to  State, 
local,  or  tribel  govemments  in  the 
ag^wgate:  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
eSsctivs  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  snd  Is  consistent  with 
•tatulory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenmients  thai  may  be  significantly 
or  uidquely  impacted  on  by  the  rule. 

EPA  has  detomined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 


estimated  costs  of  $100  million  ormore 
to  either  State,  local,  or  tribal 
govemments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirement* 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirenients. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  govenunents.  or  to 
the  private  sector.  re«ilt  bom  this 
action. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  fBderally-approvwl  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15. 1990.  The 
EPA  has  detarminsd  that  this  action 
'  conforms  with  those  requirements. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allo%ving  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Eadtk 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  li^t  of  specific 
technical,  economic,  and  environmental 
foctore,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
proDsdures  published  in  theTMieral 
Kaigialar  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  s  July  10, 
1995,  memorandum  bom  Mary  Nidiols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  RO.  12866 
review. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendiaient  and  anticipates  no  adverse 
comments.  Hovmver.  in  a  separate 
document  in  this  Fedoral  »-(|<««— ■ 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  16. 
1996  unless,  by  August  19, 1996, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
eSactive  date  by  publishing  a 
subaequent  document  that  will 
withdraw  the  final  action.  All  public 
commants  received  tvill  be  addressed  in 
8  subaequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
sction  should  do  so  st  this  tiine.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  September  16. 1996. 

Under  Section  307(bMl)  of  tiie  Clean 
Air  Act,  petitions  for  judicial  review  of 
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this  action  must  he  filed  in  the  United 
Slates  Court  of  Appeals  for  the 
appropriate  circuit  by  by  September  16, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  efiiecUveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2),  42  U.S.C.  7607(b)(2). 

List  oT  Sobfads  in  40  CFR  Port  S2 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Volatile  organic  compounds. 

Note:  IncoTporstion  by  reference  of  tlie 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  tiie  Office  of 
Pedersf  Register  on  July  1, 1962. 

Dated:  May  22. 1996. 

Jane  S.  Moore,  ^ 

Acting  Regional  Administrator.       ' 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Airihority:  42  U.S.C  7401-7671q. 

Subpttrt  Mftl— OfaQOfi 

2.  Section  52.1970  is  emended  by 
adding  paragraph  (c)(114)  to  read  as 
follows: 

fSLISTO    MentmeaUonotplan. 


(c)  *  *  "  (114)  On  November  20, 1995, 
the  Director  of  the  Oregon  Department 
of  Environmental  Quality  (ODEQ) 
submitted  a  Reasonably  Available 
Control  Technology  Standards  (RACT) 
determination  for  VOC  emissions  bom 
the  Intel  Corporation  fscility  in 
Portland,  Oregon. 

(i)  Incorporation  by  reference. 

(A)  The  letter  dated  November  20, 
1995,  from  the  Director  of  ODEQ 
submitting  a  SIP  revision  for  a  RACT 
determiiution  contained  in  Intel's 
Oregon  Title  V  Operating  Permit  for 
VOC  emissions,  consisting  of  permit  i 
34-2681  expiration  date  10-31-99,  page 
11  of  32  pages,  effective  date  September 
24, 1993  (State-effective  dste  of  Uie 
Oregon  Title  V  Program). 

IFK  Doc  96-18201  Piled  7-17-96:  8:4S  ami 


40CFRPM1180 

{PP  aF44aWR2248;  FIIL-6aS1-1] 

RMX07O-AB7S 

DttiydRMzadlraeiilln;  ExwnpOon  from 
the  Raqulrament  of  a  Toleranca 

AbstCY:  Envirorunenlal  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  an 
exemption  from  the  requirement  for  a 
tolerance  for  residues  of  the  biochemical 
pesticide  dihydroazadirachtin  in  or  on 
all  raw  agricultural  commodities  when 
applied  as  an  insect  growth  regulator 
and/or  antifeedant  in  accordance  with 
good  agricultural  practices.  This 
exemption  was  requested  by  AgriDyne 
Technologies,  Inc. 
fffECTtVE  DATE:  This  regulation 
becomes  effective  July  18, 1996. 
AOOOESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  number,  |PP  SF44B6/R224g]. 
may  be  submitted  to:  Hearing  Clerk 
(1900),  Enviroiunental  Protection 
Agency,  Rm.  M370a,  401  M  St.,  SW,. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docket  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7S06C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  IX)  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to  Rm.  1132,  CM  #2,  1921  Jefferaon 
Davis  Hwy..  Arlington.  VA  22202  .  Fees 
accompanying  objections'shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquartera 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 

An  electronic  copy  of  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  may  be  submitted  to  OPP  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamaiI.epa.gov       ^ 

Copies  of  electronic  objectipns  and 
hearing  requests  must  be  subikitted  as 
an  ASCII  file  evoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  |PP  SF4488/R22491 .  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 


hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depositoiy 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
RM  FURTHER  INFORMATION  CONT/lcT:  By 
maih'Paul  Zubkoff,  Registration  Action 
Leader  (RAL),  Biopesticides  and 
Pollution  Prevention  Division  (7501 W), 
Envirorunenlal  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  nimiber 
Rm.  5-W54,  CS  #1,  2800  CrysUl  Drive. 
Arlington,  VA  22202.  703-308-8694;  e- 
mail:  zubkoff.paulSepamail.epa.gov. 
SUPPUBMBfTARY  MORMATKIN:  In  the 
Federal  Kegisler  of  February  1, 1996  (61 
FR  3696),  EPA  issued  a  notice  (FRL- 
4994-3)  thai  AgriDyne  Technologies, 
Inc.,  2401  South  Foothill  Drive,  Salt 
Lake  City.  UT  (represented  by  E.R.  Butts 
Intemetional,  Inc.  of  26  Sherman  Court, 
P.O.  Box  764,  Fairfield,  CT  06430)  had 
submitted  pesticide  petition  (PP) 
5F4486  to  EPA  proposing  to  amend  40 
CFR  part  180  by  establishing  a 
regulation  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FF  DCA),  21  U.S.C.  346a(d),  to  exempt 
from  the  requirement  of  a  tolerance  the 
residues  of  the  of  the  biochemical 
pesticide  dihydroazadirachtin  in  or  on 
all  raw  agricultural  commodities  when 
applied  as  an  insect  growth  regulator 
and/or  antifeedant  in  accordance  with 
good  agricultural  practices. 

There  were  no  adverse  comments,  or 
requests  for  referral  to  an  advisory 
committee  received  in  response  to  this 
notice  of  filing. 

22,23-Dihydroazadirachtin  and  its 
related  metabolites  are  extracts  of  the 
seed  kernels  of  the  neem  tree. 
Azadirachtin  indica,  are  chemically 
similar  to  azadirachtin,  the  naturally- 
occurring  neem  plant  extract,  but  diSsr 
by  a  single  double  bond,  and  are 
biologically  equivalent  to  azadirachtin 
in  its  functionality  when  tested  as  a 
growth  regulator  against  the  Mexican 
bean  beetle.  Epilacbna  vnrivestis. 
Additionally,  azadirachtin  is  exempted 
fr^nvue  requirement  of  a  tolerance 
when  used  as  a  pesticide  at  20  grams  or 
less  per  acre  on  all  raw  agricultural 
commodities  (40  CFR  180.1119). 

The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicological  data 
considered  in  support  of  the  exemption 
bom  the  requirement  of  a  toferance 
include:  en  acute  oral  toxidly  study  in 
rats,  an  acute  dermal  study  in  rabbits,  an 
acute  inhalation  study  in  rats,  a  primary 
eye  irritation  study  in  rabbits,  a  primary 
dermal  irritation  study  in  rabbits,  a 
dermal  sensitization  test  (Buehler)  in 
guinea  pigs,  a  battery  of  genotoxicity 
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Midie*,  an  immunotoxlcity  (tudy  with 
azadinchtin  in  mica,  a  WMay  onl 
feadins  atudy  with  azadinchtin  in  rats, 
and  a  aevelopnumtal  toxicity  study  with 
azadinchtin  in  rabbits. 

The  results  of  these  studios  indicated 
that  dibydrDazaditachtin  has  an  acute 
oral  LDso  greater  than  S.OOO  mg/kg  body 
weight  in  rats  for  both  the  technii^ 
grade  active  ingredient  and  an  and-use 
product  (DAZA  4.5  WDC),  an  acute 
derma^^JDjo  greater  tlian  2,000  mg/kg 
body  wal^t  in  rabbits,  an  acute 
inhalation  LOw  greater  than  Z.9  mg/L  in 
rats,  mioilnally  irritating  to  the  eye 
based  gn  the  primary  eye  irritatian 
study,  a  non-  to  slight  dermal  irritant 
baaed  on  the  primary  dermal  irritation 
study  for  the  technical  and  end-use 
product,  respectively,  and  a  noo-dernul 
sensitizer  (Buehler  sensitization  teat)  in 
guinea  pigs.  In  a  mutagenicity  study 
(Ames  assay)  the  test  substance, 
dihydroazadirachtin,  was  not  mutagenic 
with  or  without  activation.  In  a  separate 
Ames  assay  and  in  other  genotoxicity 
studies  designed  to  detect  structural 
chronioeomal  aberrations  (i.e.,  in  vivo 
■    unscheduled  DNA  synthesis  and 
chromofiome  aberation/CHO  cell 
culttue),  azadiracbtin,  the  naturally- 
occurring  uiulkodified  counterpart,  was 
not  found  to  be  mutagenic.  Based  on 
these  results  and  due  to  the  known 
composition  of  dihydroazadirachtin  and 
its  reduced  metabolites,  fiuther  tests  to 
address  structural  chromosomal 
aberrations  and  forward  mutations  were 
waived.  Results  from  an 
immnnotoxicity  assay,  a  90-day  otal 
feeding  study,  and  a  developmental 
toxicily  assay  evaluating  azadiiachtin 
indicated  no  significant  effects. 

The  toxicology  data  provided  are 
sufficient  to  demonstrate  that  there  are 
no  foreseeable  human  health  hazards 
likely  to  arise  from  the  use  of 
dihydroazadirachtin.  This  rule 
establishes  an  exemption  from  the 
requirement  of  a  tolerance;  therefore, 
the  Agency  has  concluded  that  an 
analytical  method  is  not  required  for 
enforcement  purposes  for 
dihydroazadirachtin. 

Dihydroazadirachtin  is  considered 
useful  for  the  purposes  for  which  the 
exemption  from  tolerance  is  sought. 
Based  on  the  information  and  data 
considered,  the  Agency  concludes  that 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  the  exemption  from  tolerance 
is  established  as  set  forth  below. 

Any  person  adversely  aBactad  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Kagiatar,  file  written  objections 
to  the  regulation  aiM  may  also  request 
a  heating  on  thoae  objectioBs. 


Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  CHerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  (3PP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionabfe 
and  the  grounds  for  the  objections  (40 
CFR  178.2S).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  ia  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  reUed 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  tact;  there  is  reasonable  possibility 
that  availeble  evidence  identiHed  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  tacts  to  the 
contrary;  and  resolution  of  the  factual 
is8ua(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  number 
[PP  5F4486/R2249)  (including  any 
comments  and  data  submitted 
electranically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  B  a.m.  to  4  JO  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Oavis  Highway. 
Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requasU  received  electronically 
into  pdnted.  paper  form  as  they  are 
received  and  Mrill  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  alao  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Undar  S  U.S.C  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 


amended  by  the  Small  Businesa 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  II  of  Pub.  L.  104-121, 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
Houae  of  Representatives  and  the 
Comptroller  General  of  the  Oneral 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Ragiater. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 

Under  Executive  Order  12866  (58  FR 
5173S,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(0,  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  SlOO  million  or 
more,  or  adversely  and  materially 
aKacting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order.  Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  ia 
therefore  not  subject  to  OMB  review. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"imfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  26, 1993),  entitled  Enhancing 
the  Intergovenunentel  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612),  the  Administrator  has 
determined  that  regulations  establishing 
new  tolerances  or  raising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  explaining^tbe 
foctual  basis  for  this  dalerminslion  was 
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published  in  the  Federal  Eagialar  of 
May  4, 1981  (46  FR  24950). 

U*t  of  SiAiacU  in  «0  CFK  Part  lao 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pasts.  Reporting  and  recordkeeping 
reqtilreinents. 

Dated:  luly  8, 1996. 

DeBMlM.Barala, 

Dirtclor,  Office  ofPtsliciie  Pmgmmi. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18CMAMENDE0I 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Andurity:  21  U.S.C  346A  and  371. 

2.  Section  180.1169  is  added  to 
subpart  C  to  read  as  follows: 

|1i0.1in    Olhy*aamirac«itln; 
eneipMen  irom  ttw  raquiranisnt  o(  a 


The  biochemical  pesticide 
dihydroazadirachtin  is  exempted  from 
the  requirement  of  a  tolerance  in  or  on 
all  raw  agricultural  commodities  when 
applied  as  an  insect  growth  regulator 
and/or  antifeedant  at  20  gm  or  less  per 
acre  with  the  maximum  number  of 
seven  applications  per  growing  season 
on  all  raw  agricultural  coirunodities. 

IFK  Doc  9e-1BlS9  Filed  7-17-96: 8:45  ami 


40  CFR  Part  261 
(FRL-5536-S] 

Hazardous  Waste  Management 
Syatam;  IdantHlcation  and  Listing  of 
Haianlous  Waste;  Rrtal  Exclusion 

AOENCY:  Environmental  Protection 

Agency. 

ACnOM:  Final  rule. 

SUMMANV:  The  Environmenul  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  petition  submitted  by  United 
Technologies  Automotive,  Inc.  (UTA), 
Dearborn,  Michigan,  to  exclude  (or 
"delist"),  ccmditionally,  on  a  one-time, 
upfront  basis,  a  certain  solid  waste 
generated  by  UTA's  chemical 
stabilization  treatment  of  lagoon  sludge 
at  the  Highway  61  Industrial  Site  in 
Memphis,  Tennessee,  from  the  lists  of 
hazardous  wastes  in  §§  261.31  and 
261.32.  Based  on  carehil  analyses  of  the 
waste-specific  information  provided  by 
the  petitioner,  the  Agency  has 
concluded  that  UTA's  petitioned  waste 
will  not  adversely  affect  human  health 
and  the  environment.  This  action 


responds  to  UTA's  petition  to  delist  this 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  In 
accordance  with  the  conditions 
specified  in  this  final  rule,  the 
piatitioned  waste  is  excluded  from  the 
requirements  of  hazardous  waste 
regulations  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

The  Agency  also  proposed  to  use  two 
methods  to  evaluate  the  potential 
impact  of  the  petitioned  waste  on 
human  health  and  the  environment:  A 
fate  and  transport  model  (the  EPA 
Composite  Model  for  Landfills, 
"EPACML"  model),  based  on  the  waste- 
specific  information  provided  by  the 
iwtitioner;  and  the  generic  delisting 
levels  in  $261.3(c)(2)(ii)(C)(I)  for 
nonwastewater  residues  generated  from 
treatment  of  the  listed  hazardous  waste 
F006,  by  high  temperature  metal 
recovery  (HTMR).  Specifically,  EPA 
proposed  to  use  the  EPACML  model  to 
calculate  the  concentration  of  each 
hazardous  constituent  that  may  be 
present  in  an  extract  of  the  petitioned 
waste  obtained  by  means  of  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP),  which  will  not  have  an  adverse 
impact  on  groundwater  if  the  petitioned 
waste  is  delisted  and  then  disposed  in 
a  Subtitle  D  landfill.  EPA  compared  the 
concentration  for  each  hazardous 
constituent  calculated  by  the  EPACML 
model  to  the  generic  delisting  level  for 
that  constituent  in  §261.3(c)(2)(ii)(C)(]), 
and  proposed  to  use  the  lower  of  these 
two  concentrations  as  the  delisting  level 
for  each  hazardous  constituent  in  the 
waste.  In  response  to  comments 
received  on  the  proposed  rule,  the 
delisting  levels  in  this  final  rule  are 
based  on  the  EPACML  model,  rather 
than  the  generic  levels  in 
S261.3(c)(2)(ii)(C)(l). 
EFFECTIVE  DATE:  July  18, 1996. 
ADDRESSES:  The  RCRA  regulatory 
docket  for  this  final  rule  is  located  at  the 
EPA  Library,  U.S.  Environmental 
Protection  Agency,  Region  4,  345 
Courtland  Street,  N.E.,  Atlanta,  (Georgia 
3036S,  and  is  available  for  viewing  from 
9:(X)  a.m.  to  4:00  p.m..  Monday  through 
Friday,  excluding  Federal  holidays. 

The  reference  number  for  this  docket 
is  R4-96-UTEF.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at  a 
cost  of  SO.l  5  per  page  for  additional 
copies.  For  copying  at  the  Tennessee 
Department  of  Environment  and 
Conservation,  please  see  below. 
FOR  FUirmER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline.^tatrbee  at  (8(k))  424-9346,  or 
at  (70iMl  2-9^10.  For  technical 


Information  concerning  this  notice, 
contact  Judy  Sophianopoulos,  RCRA 
Compliance  Section,  (Mail  Code  4WD- 
RCRA),  U.S.  Environmental  Protection 
Agency,  Region  4,  345  COurtland  Street, 
NE,  AtlanU,  Georgia  30365,  (404)  347- 
3SS5,  X6408,  or  call,  toll  fwe.  (800)  241- 
1754,  and  leave  a  message,  with  your 
name  and  phone  number,  for  Ms. 
Sophianopoulos  to  return  your  caU.  You 
may  also  contact  Jerry  Ingram, 
Tetmessee  Departroeni  of  Environment 
and  Conservation  (TDEC),  Sth  Floor,  L 
&  C  Tower,  401  Church  Street, 
Nashville,  Tennessee  37243-153S,  (615) 
532-06S0.  If  you  wish  to  copy  J 

documents  at  TDEC.  please  contact  Mr] 
Ingram  for  copying  procedu^  and  • 
costs.  ' 

St^PPLaKMTART  MF0RMAT10N: 


I.  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22, 
bdlities  may  petition  the  Agency  to  ~ 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
in  SS  261.31  and  281.32.  Specifically. 
§  260.20  allows  any  person  to  petition 
the  Administrator  to  modiiy  or  revoke 
any  provision  of  parts  260  through  265 
and  268  of  Tills  40  of  the  Code  of 
Federal  RegulaUons:  and  §  260.22 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists. 
Petitioners  must  provide  sufficient 
information  to  EPA  to  allow  the  Agency 
to  determine  that  the  waste  to  be 
excluded  does  not  meet  any  of  the 
criteria  under  which  the  waste  was 
listed  as  a  hazardous  waste. 

In  addition,  the  Administrator  mu.st 
determine,  where  he  has  s  reasonable 
basis  to  believe  that  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  listed  could 
cause  the  waste  to  be  a  hazardous  waste, 
that  such  factora  do  not  warrant 
retaining  the  waste  as  a  hazardous 
waste. 

On  October  10, 1995.  the 
.Administrator  delegated  to  the  Regional 
Administratore  the  authority  to  evaluate 
and  approve  or  deny  petitions^ 
submitted  in  accordance  vnth  $$260.20 
and  260.22,  by  generators  within  their 
Regions  (National  Delegation  of 
Authority  8-191,  in  States  not  yet 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program. 
On  March  11, 1996,  the  ftegional 
Administrator  of  EPA,  Region  4, 
redelegated  delisting  authority  to  the 
Director  of  the  Waste  Management 
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Oiviiion  (Regional  Delegitian  of 
Authority  S-igj. 

B.  fUttory  of  This  Rulemaking 

United  Technologies  AutomotivB,  Inc. 
CUTA).  Deerbom,  Michigan,  petitioned 
the  Agency  to  exclude  (or  "delist"), 
conditianaUy,  mi  a  one-time,  upfront 
basis,  a  certain  loUd  waste  generated  by 
UTA's  chemical  stabilization  treetment 
of  lagoon  sludge  at  the  Highway  61 
Indiutrial  Sits  in  Memphis,  Tennessee. 
Alter  evaluating  the  petition,  EPA 
proposed,  on  April  3. 1996,  to  exclude 
UTA's  waste  bom  the  lists  of  hazardous 
waste  under  $$  261.31  and  261.32  (see 
61  FR  14606-14709,  AptU  3, 1996). 

This  ralemaking  addrasaoi  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  decision  to  grant 
UFA'S  petition. 

n.  Uipodliaa  ofDaUail^  PeUlian 
Uidtad  Teckwriogies  AatoBOtiva.  Jac, 
Daeifaora,  MkUgan 

A.  Propoied  Exclusion 

United  Technologies  Automotive,  Inc. 
^      (UTA),  located  in  Dearborn.  Michigan, 
'       petitianed  the  Agency  to  exclude, 
conditionally,  on  a  one-time,  upfront 
basis,  the  treated  lagoon  waste  which 
will  be  generated  during  a  removal 
action  under  the  Comprehensive 
Envlronmenlal  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  The  removal  action  is 
required  by  the  Unilateral 
Administrative  Order  ("the  UAO") 
issued  to  UTA  by  EPA,  on  January  26, 
1S9S.  The  waste  to  be  treated  was 
generated  prior  to  1980  in  seven  lagoons 
formerly  used  to  manage  electroplating 
wastewater  at  the  Highway  61  Industrial 
Site  in  Memphis,  Tennessee  ("the 
Site").  UTA>  petition  states  that 
eleciTopl^^g  operations  at  the  Site 
were  conducted  between  the  eerly  19608 
and  1973.  and  no  electroplating 
wastewater  sludge  was  generated  after 
1973.  Notwithstanding  the  fact  that  the 
waste  was  generated  prior  to  1980,  the 
waste  so  generated  meets  the  listing 
deflniUon  of  EPA  Hazardous  Waste  No. 
F006 — "Wastewater  treatment  sludg^ 
from  electroplating  operations  except 
from  the  following  processes;  (1) 
Sulfuric  acid  anodizing  of  aluminum; 
(2)  tin  plating  on  cartwn  steel;  (3)  zinc 
plating  (segregated  basis)  on  carbon 
steel;  (4)  aluminum  or  dnc-aluminum 
plating  on  carbon  steef;  (S)  cleaning/ 
stripping  associated  with  tin,  zinc,  and 
aluminum  plating  on  c^rfoorLtteel;  and 
(6)  chemical  etchingand'milliQg  of 
aluminum" — when  il-js'activSy 
managed  by  excavat^  and  treatment 
after  the  e%ctive  date  of  theiisting  of 
F006.  (Original  listing  of  FOoSWj 


Intaiim  Final  Rule  in  45  FR  33112- 
33133;  May  19, 1960;  Modified  in  45  FS 
74384-74892,  Nov.  12, 1980;  and 
daiiSed  Iqr  Intstpretative  Rule  in  51  FR 
433SO-433S1.  Dec2, 1986).  See  51  FR 
40577,  Nov.  7. 1086;  53  FR  31147- 
3114B.  Aug.  17, 1986;  53  FR  51444  and 
51445,  Dec  21, 1988;  55  FR  22878,  June 
1, 1900:  and  Chemical  Wotle 
Management  v.  EPA,  860  F.2d  at  1535- 
37  (O.C  Or.  1989),  for  Agency  position 
on  active  manasament.  UTA  propoMd 
to  treat  the  slu<%e  by  chemical 
stabilixation,  and  to  delist  the  treatment 
residue,  which  is  also  classified  as  F006 
by  application  of  $  261.3(cK2)<l),  the 
detlved-from  rule.  See  57  FR  7828,  Mar. 
3, 1992.  By  application  of  the 
"contained-in  policy,"  any  lagoon  soil 
excavated  and  treated  with  the  sludge 
must  alao  be  managed  aa  Fooe.  See 
mamoiandimi,  dated  February  17. 1995. 
from  Qaveraaux  Barnes  to  Norm 
Niedergang,  and  Region  4  Guidance 
Number  TSC-92-02,  dated  August 
1992. 

UTA  petitioned  the  Adminiatntor,  in 
October  1995,  to  exclude  its  waste, 
generated  by  treatment  of  sludges  from 
Site  Lagoons  1  through  6.  Sludges  from 
Lagoon  7  will  not  be  removed  and 
treated,  because  constituent 
concentrations  were  found,  by  total 
analysis  of  these  samples,  to  be  below 
the  cleanup  levels  required  by  the  UAO. 
On  November  21, 199S,  in  accordance 
with  the  delegation  of  delisting 
authority  by  the  Administrator  to  the 
Regional  Administrators,  UTA 
submitted  to  EPA,  Region  4,  the  petition 
to  delist  FOOe  generated  by  chemical 
staUlization  of  sludges  from  the  six 
lagoons  at  the  Site. 

The  hazardous  constituents  of 
concern  for  which  F006  was  listed  are 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  (complexed).  Chemically 
stabilized  sludge  and  soil  bom  the  six 
lagoons  at  the  Site  is  the  waste  which 
_i«the  subject  of  this  petition.  ITTA 
petitioned  the  Agency  to  exclude  its 
waste  because  it  does  not  believe  that 
the  waste  meets  the  criteria  of  the 
listing. 

UTA  claims  that  its  chemically 
stabilized  sludge/soil  is  not  hazardous 
'  because  the  constituents  of  concern, 
although  present  in  the  waste,  are 
present  in  either  insignificant 
concentrations  or,  if  present  at 
significant  levels,  are  essentially  in 
immobile  forms.  UTA  also  believes  that 
this  waste  is  not  hazardous  for  any  other 
reason  (i.e.,  there  are  no  additional 
constituents  or  factors  that  could  cause 
the  waste  to  he  hazardous).  Review  of 
this  petition  included  consideration  of 
the  oriraiial  listing  criteria,  as  well  as 
the  addutional  hctors  required  by  the 


Hazardous  and  Solid  Waste 
Amandmaots  (HSWA)  of  1984.  See 
SactiOD  232  of  HSWA,  42  USC  6921(0. 
and  40  CFR  2e0.22(d)(2)-(4). 

In  support  of  its  petitian.  UTA 
submitted:  (1)  Dataitad  daachptions  of 
the  wasia  and  history  of  ita 
management:  (2)  detailed  desariptiooa 
of  all  previously  known  and  current 
activities  at  the  Site;  (3)  results  from 
total  constituent  analyses  for  araenic, 
barium,  cadmium,  duoroium,  lead, 
mercury,  seieitium,  and  silvar,  (the  eight 
Toxicity  Characteristic  (TC)  metals 
listed  in  $  261.24):  the  piriority  polhitant  - 
metals,  includine  nickel,  (a  haardoua 
constituant  for  tshich  F006  is  listed), 
antimony,  and  thallium;  and  cyanide; 
(4)  results  for  the  eight  Toxicity 
Characteristic  (TC)  metals  from  the 
Toxicity  Characteristic  Leaching 
Procedure  (TOP;  Method  1311  in  "Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods,"  EPA 
Publication  SW-S46  (Third  Edition 
(Novranber  1986),  as  amended  by 
Updates  I  (July  1992).  n  (September 
1994),  nA  (August  1993).  and  OB 
(January  1995));  methods  in  this 
publication  are  referred  to  in  the 
proposed  rule  and  in  today's  final  rule 
as  "SW-848."  followed  bv  die 
appropriate  method  number):  (5)  results 
from  ue  Multiple  Extraction  Prooadure 
(MEP;  SW-646  Method  1320)  for 
cadmium  and  chromium;  (6)  results 
from  the  analysis  for  total  petroleum 
hydrocarbons  (TPH,  Method  418.1  in 
"Methods  for  Chemical  Analysis  of 
Water  and  Wastes,"  EPA  Publication 
EPA-600/4-79-020);  (7)  results  from 
characteristics  testing  for  ignitability, 
corrosivity,  and  reactivity;  (8)  results 
from  total  constituent  analyses  for  33 
volatile  organic  compounds  and  64 
semivolatile  organic  constituents, 
including  the  TC  organic  constituents: 
and  (9)  groundwater  monitoring  data 
collected  from  wells  monitoring  the  on- 
site  lagoons. 

After  reviewing  the  petition,  the 
Agency  proposed  to  grant  the  exclusion 
to  UTA.  on  April  3,  1996.  See  61  FB 
14696-14709,  April  3, 1996,  for  details. 

Today's  final  rule  granting  this 
petition  for  delisting  is  the  result  of  the 
Agency's  evaluation  of  UTA's  petition 
and  response  to  public  comments. 

B.  Response  to  Public  Comments 

Comments:  The  Agency  received 
public  comments  from  two  interested . 
parties  (UTA  (1)  and  Horsebeed 
Resource  Development  Company,  Inc. 
(HRD)  (2))  on  the  April  3.  1096 
proposal.  The  docket  reference  numbers 
for  these  comments  are  R4-UTEP-18 
and  R4-UTEP-10,  respectively,  and  the 
comments  are  available  for  viewing  at 


the  EPA  Library,  U.S.  Envirotunental 
Protection  Agency,  Region  4,  345 
Courtland  Street,  NE..  Atlanta,  Georgia 
30365,  from  OKM)  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  The  comments  are 
also  included  in  the  docket  for  this  final 
rule,  reference  number  R4-96-UTEF, 
available  at  the  EPA,  Region  4,  Library. 

Commenter  (1),  VTA:  Specific 
comments  included  the  following, 
where  page  numbers  in  parentheses  are 
page  numbers  of  the  proposed  rule  (61 
FR  14696-14709,  April  3, 1996): 

(a)  UTA  is  located  in  Dearborn, 
Michigan  (page  14696); 

(b)  Samples  *36  and  *6-36  were 
stabilized  with  10%  lime  kiln  dust  and 
5%  Portland  cement  (pege  14701); 

(c)  A  revised  estimate  of  the  treated 
waste  volume  is  20,500  cubic  yards, 
which  the  commenter  states  should  not 
affect  the  dilution  attenuation  factor 
PAF)  of  100,  in  the  proposed  rule 
(pages  14699. 14702,  14703.  and  14708): 
and 

(d)  If  the  delisting  petition  is 
approved,  UTA  proposes  to  dispose  of 
the  delisted  waste  at  Browning-Ferris 
Indusfanes'  (BFl's)  Subtitle  D  facility  in 
South  Shelby  Cmiit^,  Tennessee  (page 
14701). 

The  comitenter  stated  the  following 
objections  ttrlhe  Agency's  delisting 
levels  and  the  method  for  determining 
them:  

(e)  The  generic  levels  in  40  CFR 
261.3(c)(2)(ii)(C)(l)  were  deemed 
inappropriate  by  UTA,  because  they  are 
technology-based;  UTA  considers  the 
risk-based  levels  obtained  by  the 
EPACML  model  to  be  more  appropriate 
(pages  14696, 14705, 14708):  and 

(0  UTA  disagrees  with  the 
appropriateness  of  EPA's  statement  that 
it  is  generally  unable  to  predict  or 
control  how  a  delisted  waste  is 


managed,  in  that  UTA's  waste  is  subject 
to  a  CERCIA  Administrative  Order: 
UTA  also  believes  that  the  Agency 
should  consider  the  site-specific 
conditions  of  BFI'a  Subtitle  D  landfill  in 
Shelby  County,  Tennessee  (page  14698). 

The  majority  of  the  remaining 
comments  dealt  with  a  comparison 
between  the  proposed  delisting  levels 
and  levels  proposed  in  the  tiazardous 
Waste  Identification  Rule  (HWIR)  (see 
60  PB  66334,  December  21.  1995).  UTA 
believes  that  the  HWIR  levels  are  more 
appropriate  far  its  petitioned  waste  than 
the  proposed  delisting  levels. 

Response  to  Commenter  (1),  UTA: 
The  changes  recommended  in  specific 
comments  (a),  (b).  (c),  and  (d)  have  been 
made,  and  added  to  the  Giul  rule  and 
the  docket  for  the  final  rule.  In  the  April 
3, 1996  proposal,  the  Agency 
determined  that  disposal  in  any  Subtitle 
D  landfill  is  the  most  reasonable,  worst- 
case  disposal  scenario  for  UTA's 
petitioned  waste,  that  the  major 
exposure  route  of  concern  for  any 
hazardous  constituents  would  be 

:tion  of  contaminated  groundwater, 
and  that  the  EPACML  fate  and  transport 
model,  modified  for  delisting,  yielded  a 
DAF  of  100  for  a  one-time  disposal  of 
11,500  cubic  yards.  EPA  agrees  with 
UTA  that  the  revised  estimated  volume 
of  20.500  cubic  yards  yields  a  DAF 
closer  to  100  than  to  96.  However,  in 
order  to  account  for  possible  variations 
associated  with  volume  estimates,  the 
Agency  has  selected  a  slightly  lower, 
thus  mora  stringent,  DAF  of  96  for 
UTA's  revised  estimated  volume  of 
20,500  cubic  yards,  which  corresponds   , 
to  a  one-time  waste  volume  of  2S.Oo6^ 
cubic  yards.  In  keeping  with  past 
delisting  decisions  for  chemically 
stabilized  waste  where  the  constituents 
of  concern  are  immobilized  (see,  for 
example,  61  FR  18088-18091,  April  24, 


1996  and  60  FR  31107-31115,  June  13, 
1995),  the  Agency  used  concentrations 
in  waste  leachale  as  deUsting  levels  (or 
this  final  rule,  rather  than  total 
concentrations,  such  as  proposed  in  Iha 

Hwm. 

With  regard  to  the  objection  raiaad  in 
subparagraph  (f)  above,  EPA's  position 
continues  to  be  that  site-specific 
conditions  at  landfills  are  not 
appropriate  for  consideration  in 
delisting  petitions.  Commenter  (1), 
UTA,  did  not  submit  sile-spedfic 
conditions.  EPA  notes  that  both  the 
CERCLA  Administrative  Order  and 
Section  ILE.  of  the  proposed  rule  (61  FR 
14706,  April  3, 1996)  sUte  tiiat  UTA's 
petitioned  waste  is  subject  to  all 
applicable  Federal  and  State  solid  waste 
management  regulations. 

After  careful  consideration,  EPA 
agrees  that  the  objection  raised  by  UTA 
in  subparagraph  (e)  above  is  reasoiuble, 
in  that  the  generic  levels  of 
S261.3(c)(2)(ii)(C)(J),  in  60  FR  31107- 
31115,  June  13. 1995,  were  selected  ibr 
the  delisting  of  a  large-volume, 
continually  generated,  multi-site  waste, 
rather  than  for  a  one-time  deUsting  of  a 
relatively  small  volume  of  waste.  For 
this  reason,  and  because  the  petitioned 
waste  is  subject  to  a  CERCLA         t 
Administrative  Order,  the  Agency  is 
finalizing  the  exclusion  language  in  40 
CFR  part  261,  Appendix  IX,  Table  1  to 
delist  20,500  cuj>ic  yards  of  the 
petitioned  waste,  UTA's  revised         ^ 
estimated  volume  as  stated  in  its 
comments,  with  the  delisting  levels 
revised  as  shown  in  Table  1  below.  The 
levels  were  calculated  by  multiplying 
the  appropriate  health-based  level  for 
each  constituent,  which  is  the 
maximum  contaminant  level  (MCL),  as 
established  by  the  Sale  Drinking  Water 
Act,  by  an  EPACML  DAF  of  96. 


Table  1.— Revised  Deusting  L£va.s  for  Treated  Waste  Generated  by  UTA  at  Hkshway  61  Industrial  Site, 

Mbmphis,  Tbmessee 


Constituenl 


Cadmimn  .. 
Chroniiian 


^.-.NICfcBl^.... 
CyanMa  . 


Iitaximuin 

contaminant 

level  (MCL) 

(mgfl) 


r 


0.005 
0.1 

>aois 

•0.1 
0.2 


Ofllistjng 
levemnal 

nile  [-  (OAF 
0(96)1 

Mdj(rn^ln 

Laactiate) 


0.48 
9.6 
1.4 
9.6 
195 


Deisling  level 
praposed  nde 

leactials>) 


COS. 

0J3. 

0.15. 

1.0. 

1.8m9kg'. 


*T(XP  stands  (or  »e  Toxidty  OMraclattsMc  LaacMng  Procedure,  Meltnd  1311  m  -Test  Methods  lor  Evakiating  SoM  Waste,  PfivaicaVCSiem- 
i  Methods,'  EPA  Pubicalion  SW-S46  [Third  EdUon  (NoventMr  1986),  as  amendtfaby  Updates  I  (July  1992).  II  (September  1994),  HA  (August 


cal 

1993).  and  liB  (January  1995). 

'  The  cyanide  delisling  level  in  the  praposed  rule  is  in  units  d  mgAtg,  by  total  analysis  ol  unexiracted  waste. 

'This  value  is  an  action  level,  as  deftned  in  40  CFR  1412.  rattier  than  a  MCL 
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unwnta  wittt  ralarsnca  number  R4-98-UTEP-8. 


Cammenter  (2).  HRD:  Tha  canunenlar 
did  not  object  to  the  proposed  decision 
to  delist  UTA's  waste,  since  the 
constituent  levels  in  the  waste  were  low 
anough  that  HRD  did  not  fsel  that  any 
stalutray  mandates  were  violaled. 

The  commanter  sununarizad  two 
prindpel  statutory  requirement*  that 
KRD  {eels  must  be  accounted  for  in 
oidar  for  any  delisting  dedaiaa  to  be 
valid: 

(a)  The  Pollution  Prevention  Act  of 
1990  established  a  hieran±y  of  waste 
management  methods,  in  order  of 
decreasing  preference,  as  (1)  Source 
reduction,  (2)  recycling.  (3)  treatment, 
and  (4)  land  disposal;  the  commenter 
emphasized  that  recycling,  such  as  high 
temperahire  metal  recovery,  is  favorM 
over  wane  treatment  methods,  such  as 
stabiliaition:  the  commenter  also  stated 
that  the  low  levels  of  metals  in  the 
petitioned  waste  were  not  amenable  to 

I        reCTcUng;  and 

(b)  The  Land  DispoaaJJlestrictions 
(LOR)  of  the  Resource  Cohaervation  and 
Recovery  Act  (RCRA)  include  stringent 
treatment  standards  which  must  be  met 
prior  to  land  disposal  of  hazardous 
wastes;  the  commenter  felt  that  LDR 
treatment  standards  should  be  one  of 
the  "hctors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed"  tiiat  could  cause 
the  waste  to  be  a  hazardous  waste  or  to 
be  retained  as  a  hazardous  waste  (see  40 
CFR  260.22(d)(2)):  again  the  commenter 
did  not  feel  that  the  constituent  levels 
in  the  petitioned  waste  were  high 
enough  to  exceed  LDR  treatment 
standards. 

Response  to  Commenter  (2),  HRD: 
EPA  agrees  with  the  commanter  that  the 
statutory  information  summarized  above 
presents  very  important  considerations. 
The  Agency  also  agrees  that  the  decision 
to  delist  the  waste  which  is  the  subject 
of  this  final  rule  is  not  in  conflict  with 
either  of  these  statutes. 

It  is  also  EPA's  position  that  if  Agency 
evaluatibn  of  a  delisting  petition  reveals 
that  the  petitioned  waste  meets  all  the 
appropriate  criteria  in  Petitions  to  Delist 
Hazardous  Wastes — A  Guidance  ~~ 
Manual,  Second  Edition,  EPA 
Publication  No.  EPA/53O-R-O3-O07, 
Mar<±  1993  (see  docket  to  the  propoised 
rule,  reference  number  R4-96-UTEP-8), 
4ba  conditioos  speciGed  in  40  CFR 
26a22(dH2)  have  been  met,  and  the 
tvaste  need  not  be  subject  to  RCRA 
Subtitle  C  That  is  to  say,  the  delisting 
levels  established  by  the  Agency  are 
protective  of  human  health  and  the 


enviromnent,  and  a  waste  that  meets 
these  levels  does  not  have  factors  that 
"could  cause  the  waste  to  be  a 
hazardous  waste."  LDR  treatment 
standards  are  based  on  what  is 
achievable  by  the  best  demonstrated 
available  technology  (BDAT).  Because 
the  standards  are  not  risk-based,  the 
concentration  levels  which  are  LDR 
treatment  standards  are  often  below 
those  that  would  be  necessary  to  protect 
human  health  and  the  environment. 

The  Agency  responded,  in  an  earlier 
julemalaJag.  to  an  earlier,  similar 
comment  fay  HRD  concerning  the  effect 
that  delisting  stabilized  wastes  might 
have  on  the  recycling  of  wastes  to 
recover  metals  (see  60  FR  31109.  June 
13, 1995).  EPA's  position  continues  to 
be  that  no  policies  ore  undermined  nor 
regulations  violated  by  the  delisting  of 
a  waste  which  meets  all  applicable 
criteria  for  delisting.  SpeciRcally,  the 
existence  of  an  alternate  treatment  and/ 
or  recycling  technology  is  not  a  factor 
that  "could  cause  the  waste  to  be  a 
hazardous  waste." 

Final  Agency  Decision 

For  the  reasons  stated  in  both  the 
proposal  and  this  Gnal  rule,  the  Agency 
believes  that  UTA's  petitioned  waste 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  United 
Technologies  Automotive,  Inc., 
Daarbom.  Michigan,  to  exclude  (or 
"delist"),  conditionally,  on  a  one-time, 
upfront  basis,  its  petitioned  waste, 
which  consists  of  the  treated  waste 
generated  by  UTA's  chemical 
stabilization  treatment  of  lagoon  sludge 
at  the  liighway  61  Industrial  Site  in 
Memphis,  Tennessee,  and  described  in 
the  petition  as  F006.  This  one-time 
exclusion  applies  to  20,S00  cubic  yards 
of  waste  covered  by  UTA's  delisting 
petition,  and  is  conditioned  upon 
verification  testing  which  demonstrates 
that  the  waste  meets  the  delisting  levels 
summarized  in  Table  1  above,  and 
specified  in  40  CFR  Part  2^1,  Appendix 
IX.  Table  I,  as  amended  in  this  final 
rule. 

Although  matuigement  of  the  waste 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction  by  this  final 
exclusion,  the  generator  of  the  delisted 
waste  must  either  treat,  store,  or  dispose 
of  the  waste  in  an  on-site  facility,  or 
ensure  that  the  waste  is  delivered  to  an 
ofT-site  storage,  treatment,  or  disposal 
facility,  either  of  which  is  permitted, 
licensed,  or  registered  by  a  Stale  to 


manage  municipal  or  industrial  aoUd 
waste.  Alternatively,  the  delisted  waste 
may  be  delivered  to  a  facility  that 
beneficially  uses  or  reuses,  or 
legitimately  recycles  or  reclaims  the 
waste,  or  treats  the  waste  prior  to  such 
beneficial  use,  reuse,  recycling,  or 
reclamation  (see  40  CFR  part  260, 
Appendix  I).  The  petitioned  waste  in 
this  final  rule  is  also  subject  to  a 
CERCLA  Administrative  Order,  and 
UTA  has  slated  its  intention  (reference 
number  R4-UTEP-18)  to  dispose  of  the 
delisted  waste  in  BFI's  Subtitle  D 
Landfill  in  Shelby  County,  Tennessee. 

m.  Limited  EBect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  issued  under  the  Federal 
(RCSIA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory 
requirements  that  are  more  stringent 
than  EPA's,  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federally-issued 
exclusion  from  taking  effect  in  the 
States.  Because  a  petitioner's  wasta  may 
be  lagulated  under  a  dual  system  (i.e., 
both  Federal  (RCRA)  and  State  (non- 
RCRA)  programs),  pedtionera  are  urged 
to  contact  State  regulatory  authorities  to 
determine  the  current  statua  of  their 
wastes  under  the  Stats  laws. 

Furthermore,  some  States  are 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program, 
i.e.,  to  make  their  own  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  the  petitioned  waste  will  be 
transported  to  and  managed  in  any  State 
with  delisting  authorization,  UTA  must 
obtain  delisting  authorization  from  that 
State  before  the  waste  may  be  managed 
as  nonhazardous  in  that  State. 

IV.  EOective  Date 

This  rule  is  effective  on  July  18, 1996. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  montiis  when 
the  regulated  community  does  not  need 
the  six-monthperiod  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule  reduces  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  In  light  of  the 
unnecessary  hardship  and  expense  that 
would  be  imposed  on  this  petitioner  by 
an  effective  date  six  months  after 
publication  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
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achieve  the  purpose  of  Section  3010, 
EPA  believes  that  this  exclusion  should 
be  efiiactive  immediately  upon  final 
publication. 

These  reasons  also  provide  a  basis  for 
making  this  rule  e%cth«  immediately, 
up<»  fiiul  publication,  under  the 
Administrative  Procedure  Act.  pursuant 
to  5  U.S.C  553(d).  , 

V.  Kagnlalocy  Impact 

Under  Executive  Order  12866,£PA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulator  actions.  Thai 
eOect  of  this  rule  is  to  reduce  the  owrall 
costs  and  economic  impact  of  EPA't 
hazardous  waste  management         ' 
regulations.  The  reduction  is  achieved 
by  excluding  waste  bom  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  waste  as  non- 
hazardous.  This  rule  does  not  represent 
a  significant  regulatoryyction  under  the 
Executive  Order,  and^  assessment  of 
costs  and  benefits  is  necessary.  The 
Office  of  Management  and  Budget 
(OMB)  has  also  exempted  this  rule  from 
the  requirement  for  C^ifB  review  under 
Section  (6)  of  Executive  Order  12866. 

VI.  Ragulalofy  Flexibil,ity  Act 
Pursuant  to  the  Regulatory  Flexibility 

Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  il  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jtuisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
uot  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  rule  will  not  have  an  adverse 
economic  impact  on  any  small  entities 


since  its  effect  will  be  to  reduce  the 
overall  costs  6f  EPA's^basardous  waste 
regulations  and  will^  limhad  to  one 
facility.  Accordingly^!  hefeby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefo^,  does  not 
require  a  regulatory  flexibiUty  analysis. 

Vn.  Paperworic  Sedudian  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  final  nile  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511,  44  U.S.C.  3501  et  seq.)  and 
have  been  assigned  OMB  Control 
Number  2050-0053. 

Vm.  Unfunded  Mandates  Reform  Ad 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA"),  Pub.  L.  104-4,  which  was 
signed  into  law  on  March  22, 1995,  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  of  the  UMRA  EPA  must  identify 
and  consider  alternatives,  including  the 
least  cfKtIy.  most  cost-effective  or  least 
burdensome  ahemative  that  achieves 
the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  B'A 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 


affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

■The  UMRA  generally  defines  a 
Federal  mandate  for  regulatory  purposes 
as  one  that  imposes  an  enforceable  duly 
upon  State,  local,  or  tribal  governments 
or  the  private  sector.  EPA  finds  that 
today's  delisting  decision  is 
deregulatory  in  nature  and  does  not 
impose  any  enforceable  duty  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector.  In  addition,  today's 
delisting  decision  does  not  establish  any 
regulatory  requirements  for  small 
governments  and  so  does  not  require  a 
small  government  agency  plan  under 
UMRA  section  203. 

List  of  SubiecU  in  40  CFK  Part  261 

Hazardous  waste.  Recycling. 
Reporting  and  recordkeeping 
requirements. 

Dated:  )uiie  25. 1986. 
IsbmS,! 


Atsociale  Director,  Office  ofUCBA  »  Fed. 
Facilities. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— K>E)niFICATK>N  AND 
USnnO  OF  HAZARDOUS  WASTE  V 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Aldiiorttjr:  42  U.S.C.  690S.  6912(s|.  6921, 
6922,  and  6938. 

2.  In  Table  1  of  Appendix  IX  to  part 
261  add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  DC  to  Part  261— Wastes 
Excluded  Under  $§  260.20  and  260.22 


Table  1.— Wastes  Excluded  From  NON-SpeaFic  Sou(«:es 


FaaWy 


Waste  daaciiptian 


United  Technologies     Deaftxvn.  Mictiigan      Ctmnically  stabAized  wastewater  treatment  sludge  and  soil  (CSWWTSS)  (EPA  Hazantous  Waste 
Ai'onwlive.  Inc.  Na  F006)  that  United  Technologies  Automotive  (UTA)  win  generate  during  CERCLA  removal  ol 

ui*teated  sludge  and  soil  (EPA  Hazardous  Waste  No.  F006)  tram  six  lagoons  al  Itw  Hig^iway 
61  InAjstrial  Site  in  Memptiis,  Tennessee-  This  is  an  uplrom.  one-lime  exclusion  lor  approxt- 
maMy  20,600  cUiic  yards  ol  waste  that  will  be  disposed  oi  in  a  Subtitle  0  landlHI  afier  [insert 
dale  of  final  nie.]  UTA  nust  demonstrate  that  the  toNowing  condWons  are  met  for  the  exclusion 
lobevalid: 
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Table  1.— Wastes  Excluded  From  Non-specific  Sources— Continued  \ 

FacMy  Addnsi  WaMa  daaotpMon 

(1)  Vatmcabon  TtaUng  Otquinmmtls:  Svnpt*  catecttan  and  walysM,  induing  qt<aMy  control 
praoKkiras  mud  b*  ptdgnnad  aoconjkig  to  SW-846  mettiodolagias. 

(A)  tnUal  Verifatkm  Ttatng:  UTA  must  cottect  and  analyze  a  rafiresentatrve  sampta  a(  avary 
botch,  tor  atgM  aaquanlM  balctiea  ol  CSWWTSS  ganaratsd  dunng  lull-scale  operation.  A  tiolcti 
is  the  CSWWTSS  ganaratad  during  one  njn  o«  the  slaMizatian  pcecaas.  UTA  must  aialyza  tar 
the  canatHuanis  tstad  in  CondKkm  (3).  A  mMmum  o(  lour  composlla  samples  must  t>a  colaclad 
as  rapiasanlliva  ol  e«h  tnlch.  UTA  must  raport  operational  and  analyHCBl  test  data,  Indudkig 
quaNy  control  intonnation,  no  later  than  60  days  attar  the  geneotion  ol  the  Irst  batch  ol 
CSWWTSS 

(B)  Siinei^uanl  VarMcaMon  Tasting:  K  the  initial  verification  testing  In  CcndWon  (1)(A)  to  success- 
ful. La.,  delisting  levels  ol  condWon  (3)  are  met  lor  al  of  Ihe  sight  initial  batchee,  UTA  must  test 
a  minimum  ol  5%  e(  the  remaining  batches  ol  CSWWTSS.  UTA  must  colect  and  ant^e  at 
laaat  one  compoeite  sample  lepraiantolive  ol  that  S%.  The  oompoeile  must  be  made  i<i  of  rap- 

.  raaenlalive  samplaa  collactad  tram  each  batch  indudad  ki  the  S%.  UTA  may,  at  lis  disctetlon, 
analyze  oompoaae  samplas  gathered  mora  frequently  to  demonstrate  that  smaliir  batches  ol 
laasta  are  non-hazaidous. 
(Z)  VMula  Hol*tg  and  Handing:  UTA  must  store  aa  hazardous  rt  CSWWTSS  generated  unH 
varikaHon  laaling  as  spedlad  in  ContUon  (1)(A)  and  (1)(B).  aa  appropriate,  is  oonvMed  ml 
vaH  analyaaa  dsmonsHata  Ihat  CcndiUon  (3)  Is  satisfiad.  If  the  lavela  ol  constiluenis  measured 
ki  the  satnplas  ol  CSWWTSS  do  not  exceed  the  levels  sat  lonh  in  CorxMian  (3),  then  the 
CSWWTSS  is  non-hazardous  and  may  be  managed  in  accordance  with  tM  appioaMe  said 
waste  ragiAitkins.  it  oonstituanl  levels  in  a  sample  eicead  any  of  the  deisting  levels  set  lonh  in 
Conddon  (3),  Ihe  batch  ol  CSWWTSS  ganaratad  during  the  lima  period  oorraspondng  to  Ms 
nmpla  must  be  ratiaaled  unH  «  meats  the  ddMng  WnU  aal  forth  In  CondMon  (3),  or  man- 
aged and  dapoaad  ol  in  aocomanca  w«h  SuHHIe  C  ol  RCRA. 

(3)  Oatstirv  tavafk:  Al  laachaUe  oorKentratlona  tor  ttwaa  oonstltuenis  must  not  exceed  the  lol- 
lowing  levels  Jppm):  Cadnkm— 0.48:  chromium— 9.8;  cyanide— 19.2:  lead— 1.4;  and  nickel— 
9.S.  Malal  caocaMratans  in  the  waste  laachate  must  be  measured  by  me  method  speoiSed  in 
40  CFn  28124.  Total  cyanlda  concanhalian  in  the  isachate  must  be  measured  by  Method  9010 
or  Method  9012  of  SW-846. 

(4)  Charvaa  in  Ofmatlng  Oomtbom:  UTA  must  notHy  Ihe  Agency  in  writing  when  signlficail 
changes  in  the  WaMtzaHon  process  are  necessary  (s.g.,  use  of  new  stabMzaHon  reagents). 
CondHon  (1)<A)  must  be  rapsated  tor  signilicant  dwngas  In  operating  conditions. 

<B)  Data  SuOnMak:  UTA  must  noltty  EPA  when  the  lull-scale  chemical  sUMtaation  process  is 
adieduM  to  start  operating.  Data  obtained  in  accordance  wKh  CondUons  (1)(A)  must  be  sub- 
mMad  to  Jaaneanne  M.  Gene,  Acting  Chiel,  RCRA  Compliance  Section,  Mail  Code:  4WD- 
BCRA,  U.a  B'A,  Region  4.  345  Courlland  Street,  N.E..  Atlanta,  Georgia.  30366.  This  noWica- 
Uon  la  due  no  Mar  than  60  deya  altar  the  llrst  batch  of  CSWWTSS  ia  ganaratad.  Records  of  op- 
arMIng  oondbons  and  analytical  data  tram  CondMon  (1)  must  be  compilad,  summarized,  and 
tnaHakiad  by  UTA  for  a  minimum  of  Iva  years,  and  must  be  kmishad  upon  taquaat  by  EPA  or 
<ia  SMa  of  Tannassaa.  and  made  avnUnble  tor  inspection.  Falura  to  subm*  the  required  (Ma 
«*<in  Ihe  apacHad  tkne  period  or  maintain  the  required  records  tor  tw  spadiad  Hme  w«  be 
consldsrad  by  EPA,  at  its  dacretion,  suMciem  basis  to  revoke  the  exclusion  to  the  extent  dh 
reded  by  EPA.  Al  data  must  be  accompanied  by  a  signed  copy  of  the  Idtowing  oartMcation 
■taleniani  to  aitaat  to  me  Injih  and  accuracy  of  the  data  submitted: 

Under  cM  and  crtminal  penally  ol  laar  for  the  making  or  submiaaton  of  Maa  or  fraudulent  state- 
maiMa  or  rspiuauKaliuna  (purauaM  to  Me  appicaUe  provisions  ol  the  Federal  Coda,  whtoh  in- 
ckide,  Iwt  may  not  be  im*ad  to,  18  U.S.C.  1001  and  42  U.ac.  6828),  I  canify  that  the  tolonna- 
Uon  contained  or  aocompanytog  this  document  is  true,  accurate  and  oompMe. 

Aa  to  the  (thoaa)  ktonMM  sadton(s)  of  this  document  for  which  I  cannat  peraonaly  verify  its 
(■Hlr)  ln«i  and  aocuncy,  I  certify  as  the  company  oMcial  having  supantsory  responsibility  lor 
ha  paraona  who,  adkig  under  my  dred  inalnjctions.  made  ttie  verification  that  this  inlormatlon 
Is  tnie.  accurate  and  oomplate. 

Ill  Ihe  event  tat  any  ol  this  Inlormatton  is  determined  by  EPA  in  ita  sde  daoelton  to  be  Mse.  in- 
accurate or  incomplete,  and  upon  conveyance  of  this  lad  to  the  company,  I  recognize  and 
agrae  ihat  thia  axcknion  of  waste  w«  be  voU  as  if  it  never  had  elled  or  to  Ihe  extent  drectsd 
by  EPA  and  that  Ihe  company  wH  ba  labia  tor  any  adtona  taken  In  contravention  ol  the  compa- 
ny^ RCRA  and  CERCIA  obigaltona  premised  upon  the  company's  void  aaduaton. 
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DEPARTMENT  OF  COMMERCE 
National  Ooaantc  and  AtmoapiMflc 


WCFRPartSTS 

IDookat  Na  N01 29019-601 S-OI;  IJ). 
071E9M] 

QifNindfWi  Of  llw  Baring  8m  and 
AlauHan  lalanda  Aim;  AUca  Mackaral  in 
ttia  Canlral  Aleutian  Oiatiict  of  the 
Bating  Saa  and  Alautianiaiand* 

A(3BICT:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUItMARV:  NMFS  is  closing  the  directed 
fishery  for  Atka  mackerel  in  the  Central 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  total  allovrable 
catch  of  Atka  mackerel  in  this  area. 
EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  13, 1996,  until  2400 
his.  A.1.L,  December  31, 1996. 
FOR  FUlmiER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUP«>La<ENTARY  INFORMATION:  The 
grbundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
(Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
Subpart  H  of  SO  CFR  part  600  and  SO 
CFR  part  679. 

The  total  allowable  catclf  of  Atka 
mackerel  for  the  Central  Aleutian 
District  was  established  by  the  Final 
1996  Harvest  Specifications  of 
Groundfish  (61  FR  4311,  February  5, 
1996)  for  the  BSAI  and  subsequent 
reserve  apportionment  (61  FR  16085, 
April  11, 1996)  as  33,600  metric  tons 
(mt).  See  §  679.20(c)(3)(iii).  As  of  June  8. 
1996, 1.800  mt  remain.  The  directed 
fishery  for  Atka  mackerel  in  the  Central 
Aleutian  District  was  closed  on  April 
14, 1996,  (61  FR  16883.  April  18, 1996; 
see  also  $  67g.20(d)(iii))  and  reopened 
on  July  1, 1996  (61  FR  33046.  June  26, 
1996). 

The  Director,  Alaska  Regioa,  NMFS 
(Regional  Director),  has  determined,  in 


accordance  with  $  67g.20(d)(ll.  that  the 
Atka  mackerel  total  allowable  catch  in 
the  Central  Aleutian  District  subarea 
soon  will  be  reached.  Therefore,  the 
Regional  Director  has  established  a 
directed  fishing  allowance  of  33,000  ml 
after  determining  that  600  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  Central 
Aleutian  District.  Consequentiy  NMFS 
is  prohibiting  directed  fishing  for  Atka 
mackerel  in  the  Central  Aleutian 
District. 

Maximum  retainable  bycatch  amounts 
for  apphcable  gear  types  may  be  found 
in  the  regulations  at  $  879.20(e). 

Claaaification 

This  action  is  taken  under  §  679.20 
and  is  exempt  £rom  review  under  E.O. 
12866. 

Authorily:  16  U.S.C  1801  el  stq. 

Dated:  July  12, 1996. 
RidurdW.Siutli, 
Acting  Director,  Office  ofFishaies 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc  96-18150  Filed  7-12-96;  4:28  pml 
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S0CFRPart«7S 

ptodMNe.  •60129018-6018-01:  IJ>. 
071296C] 

HalMftaa  of  ttia  Exdusiva  Econoinic 
Zona  Off  Alaalca;  ShortrakarfRoughaya 
Rockfiah  Spadae  Oroup  in  the  Eastam 
Oulf  of  Alaska 

AOENCV:  National  Marine  Fisheries 
Service  (NMF^,  NaUonal^l(»anic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  the  sliortraker/rougheye  rockfish 
species  group  in  the  Eastern  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA).  NMFS 
is  requiring  Ihat  catches  of  the 
shortraker/rougheye  rtxkfish  species 
group  in  this  area  be  treated  in  the  same 
maimer  as  prohibited  species  and 
discarded  at  sea  with  a  minimiun  of 
injury.  This  action  is  necessary  because 
the  shortraker/rougheye  rockfish  species 
group  total  allowable  catch  (TAC)  in  the 
Eastern  Regulatory  Area  of  the  GOA  has 
been  reached. 

EFFECTIVE  date:  1200  hrs,  Alaska  local 
time  (A.l.t.),  )uly  14, 1996.  until  2400 
hrs,  A.l.t.,  December  31. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPI.EIEKTARY  INFORMATION:  The 

groundfish  fishery  in  the  (X)A  exclusive 
economic  zone  is  managed  by  NMFS 


according  to  the  Fishery  Managament 
Plan  for  Groundfish  of  the  GOA  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Coimcil  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  Subpart  H  50 
CFR  part  600  and  50  CFR  part  679. 

The  TAC  for  the  shortraker/rougheye 
rockfish  species  group  in  the  Eastern 
Regulatory  Area  of  the  GOA  was 
established  by  the  Final  1996  Harvest 
Specifications  of  Groundfish  (61  FR 
4304,  February  5, 1996),  as  530  metric 
tons.  (See  §67g.20(c)(3HU).) 

The  Director,  Alaska  Region,  NMFS,     . 
has  determined,  in  accordance  with 
§  679.20(d)(2),  that  the  TAC  for  the 
shortraker/rougheye  rockfish  species 
group  in  the  Eastern  Regulatory  Area  of 
the  GOA  has  been  reached.  Therefore, 
NMFS  is  requiring  that  further  catches 
of  the  shortraker/rougheye  rockfish 
species  group  in  the  Eastern  Regulatory 
Area  of  the  GOA  be  treated  as 
prohibited  species  in  accordance  with 
^ S  679.21(b). 

Claaalfication 

This  action  is  taken  under  50  CFR 
679.20  and  is  exempt  from  review  under 
E.0. 12866. 


Amhacily:  16  U.S.C  1801  ettaq. 
Dated:  July  12. 1996. 
■ichantW.Sanli, 

Acting  Director,  Office  ofFisherieM 
Conservation  and  Management  Nattottal 
Marine  Fisheries  Service. 
IFR  Doc  96-18188  Filed  7-15-96: 2:33  pml 
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50CFRPwt679 

(Dockal  No.  9601 29018-6018-01;  LO. 
07I298B] 

FlatMriaa  of  the  Exduaiva  Eeonomie 
Zona  Off  Alaska;  Sat>lefiah  In  the  Wast 
Yakutst  District 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  aosure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  sablefish  by  vessels  using  trawl  gear 
in  the  West  Yakutat  District  of  the  Gulf 
of  Alaska  (GOA).  NMFS  is  requiring  that 
catches  of  sablefish  by  vessels  using 
trawl  gear  in  this  area  be  treated  in  the 
same  manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimum  of 
injury.  This  action  is  necessary  because 
the  allocation  of  the  sablefish  total 
allowable  catch  (TAC)  assigned  to  trawl 


i 
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gear  in  the  Wmt  Yakutat  District  of  the 
GOA  has  baan  reached. 
BfCCnvC  aim:  1200  hn.  Alaska  local 
tiiiM  (A.l.t.),  July  13, 1996.  until  2400 
hn,  A.LL,  Deceinber  31, 1996. 
ran  RMTHBI MPOMMTXM  oontact: 
Thomas  Paanon,  907-486-6919. 
•UPFLBIBtTAIIY  MPOMMTKM:  The 
graundfish  fishnry  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepand  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  this  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  allocation  of  the  sabieSsb  TAC 
assigned  to  trawl  gear  in  the  West 
Yakutat  EMstrid  of  the  GOA  was 
estafatisbed  by  the  Final  1996  Harvest 
Specifications  of  Groundfish  (61  FR 
4304,  February  5, 1996),  as  152  metric 
tons.  (See  $  e79.20(a)(4Mi).) 

The  Director,  Alaslca  Region,  NMFS, 
has  determined,  in  accordance  with 
§679.24(c)(2)(ii),  that  the  allocation  of 
the  sableiish  TAC  assigned  to  trawl  gear 
in  the  West  Yakutat  District  of  the  GOA 
has  been  reached.  Therefore,  NMFS  is 
requiring  that  further  catches  of 
sableBsh  by  vessels  using  trawl  gear  in 
the  West  Yakutat  District  of  the  GOA  be 
treated  as  prohibited  species  in 
accordance  with  $  67g.21(b). 


This  action  is  taken  tmder  50  CFR 
679.20  and  is  exempt  from  review  under 
E.0. 12866. 

:16U.S£.l«0l8<jeq. 


Oat«d:July12, 1S9e. 
UckaftI  W.  Surdl. 
Acting  Dincior.  Offka  ofFitbtrin 
Conservation  and  Maiuigenmnt,  National 
Marine  Pisberiee  Service. 
|PR  Doc  96-1S1S8  Filed  7-15-96:  2:33  pmj 
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socmpmntn 

(Dochsl  No.  M012M18-«01S-M;  lA 
•71 8MB] 

OroundtWi  o<  m*  GuH  Of  Alasto; 
SabMMt  in  the  Canlral  flagulMofy 
Araa 

aOBCY:  National  Marine  Fisheries 
Servica  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  aosura. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  sablefish  by  vessels  using  trawl  gear 
in  the  Central  Regulatory  Area  of  the 
Gulf  of  Alaska  (GOA).  NMFS  is 
requiring  that  catches  of  sablefish  by 
vessels  using  trawl  gear  in  this  area  be 
treated  in  the  same  manner  as 
prohibited  species  and  discarded  at  sea 
with  a  minimum  of  injury.  This  action 
is  necessary  Iwcause  the  allocation  of 
the  sablefish  total  allowable  catch  (TAC) 
assigned  to  trawl  gear  in  the  Central 
Regulatory  Area  of  the  GOA  has  been 
reached. 

EFffiCnVE  date:  1200  hrs,  Alaska  local 
time  (A.LL),  July  15,  1996,  until  2400 
hrs,  A.l.t.,  December  31. 1996. 
FOR  FURTHEn  (NFOMrMTMN  OOMTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPUMBITAAY  MPOflMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 


economic  zma  is  managed  by  NMFS 
according  to  the  Fishery  Manaaement 
Plan  for  Groundfish  of  the  CuU  of 
Alaska  (F\IP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  aiul  Marugement 
Act.  Fishing  by  U.S.  vessels  is  govannd 
by  regulations  implementtng  iba  FMP  at 
subpart  H  of  SO  CFR  part  600  and  50 
CFR  part  679. 

The  allocation  of  the  sablefish  TAC 
assigned  to  trawl  geer  in  the  Central 
Regulatory  Area  of  the  GOA  was 
established  by  the  Final  1996  Harvest 
Specifications  of  Groundfish  (61  FR 
4304,  February  5, 1996),  as  1 J80  metric 
tons.  (See  S679.20(a)(4)(ii)(B).) 

The  Director,  Alaska  Itegion,  NMFS, 
has  determined,  in  accordance  with 
$67g.20(dH2),  that  the  allocation  of  the 
sablefish  TAC  assigned  to  trawl  gear  in 
the  Central  Regulatory  Area  of  t^  GOA 
has  been  reached.  Therefore,  NMFS  is 
requiring  that  further  catches  of 
sablefish  by  vessels  using  trawl  gear  in 
the  Central  Regulatory  Area  of  the  GOA 
be  treated  as  prohibited  spades  in 
accordance  Mdth  §  679.21(b). 

flMBifirafioii 

This  action  Is  taken  under  50  CFR 
679.20  and  is  exempt  from  review  under 
E.0. 12866. 

Autborily:  16  U.S.C  1601  etteq. 

Dated:  July  IS,  1996. 
lidiBdW.Swdi, 
Acting  Dirador,  Office  <4  Fisheries 
Coaservatkm  artdUanagement.  National 
Uarine  Fisheries  Service. 
(FR  Doc  96-18271  Filed  7-1S-96: 2:51  pmJ 
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INa  tadkin  o(  the  FEDERAL  REGISTER 
cm^iiiia  notices  to  the  piMc  otttie  prapoaed 
Isauance  of  niae  and  ragulMiana.  The 
pupoas  ol  these  noDoea  k  to  give  Maraslad 
peiaona  an  opportmHy  to  panidpla  in  the 
nie  making  prior  to  lt<e  Bdqplian  ol  the  fnai 
nies. 


iBdoplianc 


DEPARTMENT  OF  AOMCULTURE 

Ruial  Hotning  Swvic* 

Rural  Duiln— ■  CoupwUw  8»vte> 

Rural  UtilitiM  Sarvio* 

Fann  S«rvic«  Agancy 

7CFRPani962 

nM0aSO-AE82 

Pom  Bankruptcy  Loan  Sanrickig 


AGENCY:  Farm  Service  Agency,  USOA. 
ACTION:  Ihvposed  rule. 

SUMMARY:  The  Farm  Service  Agency 
(FSA)  proposes  to  revise  its  regulations 
regarding  servicing  accouunts  when  a 
bankruptcy  filing  is  dismissed.  This 
change  will  clarify  thai  a  Notice  of  the 
Availability  of  Loan  Service  and  Debt 
Settlement  Programs  for  Delinquent 
Farm  Borrowers  will  be  sent  after  a 
borrower  is  dismissed  from  bankruptcy 
if  the  borrower  was  not  previously 
notified  and  the  account  was  not 
accelerated. 

DATES:  Comments  must  be  received  by 
August  2, 1996  to  be  assured 
consideration. 

ADDRESSES:  Send  conmients  to  Director, 
Farm  Credit  Programs  Loan  Servicing 
and  Property  Management  Division, 
USDA,  FSA,  P.O.  Box  2415.  Ag  Box 
Code  0523,  Washington,  D.C.  20013- 
2415.  Comments  may  be  band  delivered 
to  USDA,  FSA  at  14th  and    - 
Independence  Ave.,  SW.,  Room  5449-S, 
Washington  DC.  Supporting  documents 
forthe  proposed  rule,  comments  on  the 
proposed  rule  and  internal  Agency  use 
dociunents  may  be  viewed  during 
normal  working  hours  at  the  above 
address  with  prior  notification. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Elder,  Senior  Loan  Officer, 
USDA.  FSA,  Farm  Credit  Programs  Loan 
Servicing  Division,  P.O.  Box  2415,  Ag 
Box  Code  0523,  Washington,  D.C. 
20013-2415,  telephone  (202)  720-9053. 


aUPPUaCNTARY  wrOWMATION: 

ExaciitiTe  Order  12888 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  OMB. 

ExecntiTe  Order  1237Z 

1.  For  the  reasons  set  forth  In  the 
Notice  related  to  7  CFR  part  3015, 
subpart  V  [48  FR  29115,  June  24, 1983), 
Farm  Ownership  Loans,  Farm  Operating 
Loans,  and  Emergency  Loans  are 
excluded  bom  the  scope  of  E.0. 12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

2.  The  Soil  and  Water  Loan  Program 
is  subject  to  and  has  met  the  provisions 
ofEO.12372. 

Programs  AfEBded 

These  changes  afiect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 
10.404 — Emergency  Loans 
10.406— Farm  Operating  L,oans 
10.407 — Farm  Ownership  Loans 
10.416— Soil  and  Water  Loans 

Environmenta]  Impact  Stalement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  Enviroiunental  Program.  It  is 
the  determination  of  the  issuing 
agencies  that  this  action  is  not  a  major 
Federal  action  significantly  affecting  the 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L.  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  E.0. 12778,  Qvil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted:  (2)  no 
retroactive  eflact  will  be  given  to  this 
rule,  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  11  and 
780  must  be  exhausted  before  bringing 
suit  in  court  challenging  action  taken 
under  this  rule  unless  those  regulations 
specifically  allow  bringing  suit  at  an 
earlier  time. 

Regulatory  Flexibility  Act 

The  Farm  Service  Agency  (FSA) 
certifies  that  this  rule  will  not  have  a 


rignificant  impact  on  a  substantial 
number  of  small  entities  as  defined 
under  the  Regulatory  Flexibility  Act 
Pub.  L.  96-534,  as  amended  (5  U.S.C 
601). 

Paperwork  Kfednction  Act 

This  final  rule  does  not  impose  any 
new  information  or  lecordkeepiiig 
requirements  on  the  public 

Unfimded  Mandates 

Title  n  of  the  Unhmdad  Mandate 
Refbnn  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirranents  for 
Federal  agendee  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  or  the  private 
sector.  Under  section  202  of  the  UMRA, 
agendes  generally  must  prepare  a 
written  statement,  including  a  cost 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
agendes  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost  effective  or  least  burdensome 
alternative  that  aciiieves  the  objectives 
of  the  rule. 

The  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Diacuasion  of  Prapoaed  Rule 

These  changes  involve  the  form  credit 
programs  (FCT)  loans  of  FSA  formeriy 
administered  by  the  Farmers  Home 
Administration  (FmHA)  as  Farmer 
Programs  loans.  This  reorganization  was 
authorized  by  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
(Pub.  L.  103-354, 108  Stat.  3178). 
Current  I^SA  direct  FCP  loan  servicing 
regulations  require  a  delinquent  account 
servidng  notice  pursuant  to  7  CFTl  part 
1951,  subpart  S  to  be  sent  to  Imrrowers 
if  their  bankruptcy  is  dismissed. 
Currently,  in  sudi  cases,  the  Notice  of 
the  Availability  of  Loan  Service 
Programs  and  Debt  Settl^Qi^iit  Programs 
for  Delinquent  Farm  Borrowers,  is  sent 
depending  on  the  advice  of  the  Office  of 
General  Counsel,  even  if  the  borrower 
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had  alnady  ndtmstod  ail  snvldiig 
lights  ud  the  account  had  bean 
acoelaratsd  prior  to  tha  bankraptcy 
filing.  Rasaading  the  notice  caussa 
axtansiva  delays  in  the  coUacUon  of 
accounts.  Tha  TSsnlatianB  at  7  CFR  part 
1962,  S  1962.47  (dX2)  wen  psoBulgMed 
to  ansuTS  that  all  boooweis  who  bad 
filsd  bankniplcy  but  whose  bankzuptcy 
was  rtlnalieed  would  receive  the  Initial 
notification  of  loan  sarviciBg  optioDS 
Tsquind  by  S  331D  of  tha  CoBSoUdatad 
Fann  and  Rural  Detelopoent  Act  It 
«ras  never  the  intent  of  the  legidatian  to 
allow  leoottflcatian  if  the  bonower's 
snvicing  rights  had  been  exhausted  end 
the  account  acceieiated  prior  to  the 
bankruptcy  filing. 

Moreover,  tlis  Agency  is  also  revising 
the  regulation  to  limit  tile  scope  sod 
issuance  of  the  knn  servidng  notice. 
Whan  bonowers  file  for  bankruptcy 
their  attorney  will  only  be  noti&d  of 
the  loan  servicing  ttehts  diat  resnain. 
Upon  disniissal  oif  a  Dankruptcy  action 
or  a  default  in  a  cuuBimed  bankruptcy 
reorganization  plan.^no  now  servicing 
notices  trill  be  sent  if  tha  bonowar  or 
ba rower's  attorney  has  been  previously 
notified  of  the  loan  servicing  options. 
Since  the  Agency's  loen  servicbig 
program  has  been  in  efisct  since  October 
14, 1988,  bonowers  have  had  many 
opportunities  to  apply  for  loan 
servicing.  Congress  has  limitad  the 
amount  of  debt  forgiveness  to  SSOO.OOO 
per  borrower,  as  well  as  limlHng 
writedowns  and  buyouts  under  $  353  of 
the  Consolldsted  Fsrm  snd  Rural 
Development  Act  to  one  per  borrower 
on  loans  made  alter  January  6, 1988.  See 
$  1816  of  the  Food  Agriculture  and 
Ttade  Act  of  1990.  In  section  648(b)  of 
the  Federal  Agricultiue  Improvement 
Act  of  1996  (1996  Act)  C<m{p«ss 
imposed  (he  further  limitation  that  the 
Agency  may  not  provide  debt 
forgiveness  on  a  direct  loan  if  the 
borrower  has  already  received  debt 
forgiveness  on  a  direct  loan.  Section  640 
(2)  of  the  1996  Act  expanded  the 
definition  of  debt  forgiveness  to  include 
discharging  of  debt  as  a  result  of 
bankruptcy.  Based  on  these  limitations, 
it  is  no  longer  appropriate  for  the 
Agency  to  renotify  borrowers  who  have 
previously  received  the  notice  of  loan 
servicing  options.  Many  of  these 
borrowers  will  no  longer  be  eligible  for 
additional  loan  servicing.  Also,  by 
expaiuUng  the  derinition  of  debt 
forgiveness  to  include  discharges  in 
bankruptcy.  Congress  has  endorsed  the 
view  thiat  the  borrower  has  elected 
remedy  in  the  filiixg  of  a  bsnkruptcy 
petition. 

Additionally,  the  agency  is  proposing 
to  remove  administrative  processes  from 
the  regulations  and  has  reserved  certain 


paiagnpha,  leaving  only  regulatory 
actlooa  which  tinpact  the  public  in  the 
Federal  lagMv.  lUa  streamHiiing 
makes  the  lagoiation  mors  coodae  and 
easier  to  read  and  understand.  Tha 
Agency  is  devaiopings  separata 
handbook  to  addnaa  such  mattsra  as 
what  forms  must  be  filed  and  where  to 
subitait  loan  requests  snd  the  Agency's 
internal  operating  procedures.  This 
handbook  wUl  DM  be  pubUahsd  in  the 
Federal  logisttr  but  wiU  be  availabla  to 
the  public  upon  rsonast  at  no-coat 

For  exampla,  in  Uiis  rub,  the  Agency 
is  removing  dia  spedflc  refaranoea  to 
Exhibit  D  (NoUee  to  Botrowar's 
Attorney  RaMiiting  Loan  Servicing 
Options)  and  Exhibit  D-1  (Notioe  to 
Borrowv  Regarding  Loan  Service 
Options)  of  tllla  subpsrt  which  are 
attached  to  the  loan  servicing  notices 
and  further  SKplain  the  interrelationship 
of  die  loan  servicing  programs  to  tha 
bankruptcy  paUdons  filed  under 
chapters?,  11, 12  and  13  of  the 
Bankruptcy  Code.  While  the  Agency 
will  continue  to  use  these  types  of 
spedaliasd  notices,  there  is  no  statutory 
requirement  that  thase  types  of  notices 
be  sent.  Since  these  metiers  involve 
internal  operating  procedures,  the 
requirement  will  be  contained  in  the 
AgeiKy's  Instructions  only,  with  the 
r^ulation  refeiencing  only  that  a  form 
lettw  will  be  sent.  Similarly,  die  Agency 
has  removed  Exliiblts  D  and  D-1  bom 
this  subpart.  Since  these  documents  are 
informational  cover  letters  sent  with  the 
notices,  the  Agency  is  not  required  to 
publish  them. 

Furthermore,  this  rule  makes  minor 
wording  changes,  redesignates  some 
numbered  paragraphs  and  revises      , 
references  to  the  Farmers  iiome 
Administration  (FmHA)  to  reference 
FSA. 

list  of  Siifaiects  in  7  CFK  Part  laaz 

Government  property.  Livestock,  Losn 
programs — Agriculture,  Personal 
property — crops.  Rural  areas. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1962  be  amended  as  follows: 

PART  ia«2-l>ER80NAL  PROPERTY 

1.  The  suthority  citation  for  7  CFR 
part  1962  is  revised  to  read  as  follows: 

AatfaarHy:  5  US.C  301;  7  U.&C  19W,  42 
U.S.C  1480 

Subpwt  A-8«ytdng  and  LlqukMlon 
ofCh«M8«ciMlty 

2.  Section  1962.47  is  revised  to  read 
as  follows: 

fliaz.47   Bankruptcy  and  maomaney. 

(a)  [Reserved] 

(b)  Farm  Credit  Pro-ams  borrowers. 


(1)  Whan  thalocal  Ayncy  loan 
servicing  aBdal  becomee  aware  that  a 
Farm  Qmdit  Program  buiiuwai  has  lUad 
bankruptcy,  tha  attorney  of  the  bottowar 
will  be  ooijfied  in  writing  of  the 
borrower's  remaining  servicing  optioDS. 
The  attomey  of  a  borrower  who  la  90 
days  dalinquoBl  OB  thair  chapter  II, 
chapter  12  or  cbMftat  13  teo^ganiiatian 
plan  will  dsobanotifiad  In  a  similBr 
bshioo.  When  buiiuwais  are  under  the 
(uiisdictiaa  of  the  bankruptcy  court  and 
wants  td  be  canstderad  for  loon 
servicing,  they  must  meet  the  following 
conditions: 

(i)  The  botrowar  must  complete  and 
return  to  the  Agency  an 
Aclaiowladgemant  of  Notice  of  Program 
Availability  and  any  af^Hcatian  fonns 
requested  by  the  Agancy  within  60  days 
from  the  borrower's  attomoy's  receipt  of 
the  notice;  and 

(ii)  The  borrower's  attomey  must 
request,  in  writing,  servicing  on  b^alf 
of  the  borrower  within  the  60Kiay  time 
period.  The  Agency  will  consider  this 
request  to  be  an  attnowledgment  that 
the  Agency  will  not  be  intslBring  with 
any  rights  or  protactians  under  the 
Bankiuptoy  Code  and  ita  automatic  stay 
provisions.  The  Agency's  piocessing  of 
the  application  may  include 
coosidiBration  of  primary  and 
preearvation  loan  servicing  optioiu 
available  under  the  applicable  statutes 
and  regulations,  notincstiaa  of  tha 
Agency's  decision  on  the  request  and 
application  for  servicing,  snd  holding 
any  mediation,  meetings  or  appeals 
requested  by  the  borrower. 

(2)  If  a  borrower  operating  imder  a 
confirmed  bankruptcy  plan  desires  to 
apply  for  loan  servicing  and  qualifies  for 
servicing  under  the  Agency's 
regulations,  the  borrower  may  be 
required  to  obtain  modification  of  the 
bankruptcy  reorganization  plan. 

(3)  In  chapter  7  cases,  the  Agency  will 
not  provide  Primary  Loan  Servicing  to 

a  borrower  discharged  in  bankruptcy, 
unless  the  borrower  reaffirms  the  entire 
Agency  debt.  If  the  chapter  7  debtor 
wants  to  rea£Bnn  the  debt,  the  Agency 
will  accept  the  reai&rmation  if 
permitted  by  the  court.  If  the  Agency 
debt  is  reafSrmed,  the  loan  servicing 
application  will  be  processed  in 
accordance  with  subpart  S  of  part  1951 
of  this  chapter.  If  the  borrower  reaffirms 
the  Agency  debt  in  order  to  be 
considered  for  restructuring  but  is  later 
denied  restructuring,  the  borrower  may 
revoke  the  reaffirmation.  No 
reaffirmation  is  necessary  for  any 
discharged  chapter  7  borrower  to  be 
oUgibla  for  Preservation  Loan  Service 
Programs  in  accordance  with  subpart  S 
of  part  1951  of  this  chapter, 
(c)  (Reserved) 


(d)  Liquidation. 

(1)  If  a  bonower's  bankruptcy  is 
dismissed  and  the  account  was  not 
previously  accelerated,  the  borrower 
will  be  notified  of  remaining  Agraicy 
servicing  options  if  any.  When  the 
faankiuplcy  is  dismissed  and  liquidation 
of  an  account  is  necessary,  liquidation 
will  be  conducted  in  accordance  with 

$  1962.40  of  this  subpart  and  S  1965.26 
ofsuhpart  Aof  part  1965  of  this  chapter 
as  appropriate,  except  that  the  Notice  of 
the  Availability  of  Loan  Service 
Programs  and  Debt  Settlement  Programs 
far  Delinquent  Farm  Borrowers  with 
attachments  will  only  be  sent  to  the 
borrower  if  they  were  not  previously 
sent  to  tha  borrower  or  the  botrovrar's 
attorney. 

(2)  hi  chapter  11, 12,  or  13 
reorganizations,  if  liquidstion  is 
nacaiaary  while  the  bankruptcy  is 
pending,  the  borrower's  attorney  will  be 
sent  a  Notice  of  the  Availability  of  Loan 
Service  and  Debt  SetUement  Programs 
for  Delitujuent  Farm  Borrowers  with 
attachments  if  allowed  by  tha 
Bankruptcy  Code  and  if  not  previously 
sent  to  the  bontnver's  attorney. 

(3)  h  chapter  11, 12  or  13  cases,  if 
liquidation  ia  necessary  after  die  case  is 
dosed,  the  bomnver  «dll  be  sent  a 
Notice  of  the  Availability  of  Loan 
Service  and  Debt  Settiemenl  Programs 
for  Delinquent  Farm  Borrowers  with 
attadiments  if  not  previoosly  sent  to  the 
borrower's  attomay  and  if  not 
prtrfubitsd  by  tha  pravisiaBa  of  the 
Bankruptcy  Coda.  If  an  application  for 
aatviclng  is  ncaived  undar  this 
paragraph,  it  will  be  processod  in 
accordance  with  subpart  S  of  port  1951 
of  this  chapter.  If  the  borrower  does  not 
qualify  for  loan  servicing,  the  account 
will  be  accelerated. 


Sl^wd  is  Washington,  DC  on  July  B.  taoe. 


(4)  In  chapter  7  cases,  after  die 
loans  will  be  liquidated  if  the  borrower 
has  not  reaffirmed  the  debt  and  the 
property  is  no  longer  part  of  the  estate. 
Liquidation  may  proceed  prior  to 
discharge  if  allowed  by  the  court 
Borrowers  will  be  sent  s  letter  and  a 
Notice  of  the  Availability  of  Loan 
Service  and  Debt  Settlement  Programs 
for  Delinquent  Farm  Borrowers  with 
attachments  if  the  borrower  or  the 
borrower's  attomey  was  not  previously 
so  notified.  If  these  notices  were  sent 
previously,  the  borrower  will  be  sent  an 
acceleration  notice. 


3.  Exhibit  D  is  removed. 

4.  Exhibit  D-1  is  rranoved. 


Under  Secretary  for  Farm  and  Fanifii 

Agficuttural  Services. 

IFRhXic.  96-18251  Filed  7-17-48;  8:4$  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Fodoral  AviaUon  AttmlniatrMlon 

UCFRPwtn 

(Ahipwa  Ooctol  No,  SI^-AAI^iq 

Praooflod  RMilakMi  of  Clo^E 

AJnpttoOt  HoMaft  AK 

AOINCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 


lUs  action  will  revise  Class 
E  airspace  at  Homer,  AK.  Tha 
development  of  a  Global  Positioning 
System  (GPS)  instrument  approach  to 
RWY  21  at  Homer  Airport,  AK,  has 
made  diis  action  necessary.  The  area 
would  ba  dopicted  on  aeronautical 
charts  for  pilot  reference.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Homer,  AK. 

OATCS:  Comments  must  be  received  on 
or  before  September  6, 1996. 
ADDAEaKS:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AAL-S30, 
Docket  No.  g6-AAL-13,  Federal 
Aviation  Administretien,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  tha  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOH  FURTHEN  MraMMTiaN  CONTACT: 

Robert  van  Haastert,  System 
Management  Brmch,  AAL-S38,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPlfMENTART  INFORIUTiaN: 

Comments  Invitsd 

Interested  parties  are  invited  to 
partidpate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulstory 
dedsions  on  the  proposal.  Comments 
are  spedfically  invited  on  the  overall 
regutstocy,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  numbv  and  be 
submitted  in  triplicate  to  the  sddress 
listed  shove.  Commentets  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AAI^13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
oommentiar.  All  communications 
received  on  or  before  the  spedfied 
dosing  date  for  commenls  wiU  be 
oonsiasrad  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  tids  notice  may  be  changed  in  light 
of  commenls  received.  All  conunents 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administntion,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK,  both 
befcHa  and  after  tha  dosing  dale  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnal  concerned  with  this 
rulemaking  will  be  filed  in  the  docket, 

AvaUabOily  of  NFRM-s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-S30,  Padanl 
Aviation  Admiidstiation,  222  West  7di 
Avenue,  Box  14,  Anchorage,  AK  99513-  V 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

ThePropoaai 

The  FAA  is  considering  an 
amendment  to  part  71  of  tha  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace  at  Homer, 
AK,  due  to  the  creation  of  a  GPS 
instrument  approach  to  RWY  21.  The  - 
coordinates  for  this  airapace  docket  are 
based  on  North  American  Detum  83. 
The  Qass  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C,  dated  August  17, 1995, 
and  efiective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The     ' 
Class  E  airspace  designation  listed  in 
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this  document  would  be  publiiiiied 
subsequently  in  the  Order.  The  FAA  bss 
determined  that  these  proposed 
regulations  only  involve  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antictpated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  vnll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFU.  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Prapoeed  Amendinenl 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Admimstration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-{AMENOEO]. 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

AltkKit).  49  U.S.C  40103.  401 13.  40120; 
E.0. 10154.  24  FR  9565.  3  CFR.  1959-1963 
Cbmp..  p.  389:  49  U.S.C  106(«J.  14  CFR 
11.69. 

in.1    [AmandMlI 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
doted  August  17. 1995.  and  eOective 
September  16. 1995.  is  amended  as 
follows: 


Paiaffnph  €005  Class  B  airspace  extending 
upward  from  700  feel  or  more  above  the 
mfacs  of  the  earth. 


AAL  AK  ES  Boav.  AK  IBavisMl] 

Homer  Airport.  AK 

(lat.  59°38'42-- N.  long.  1$1*28-4Z"  W) 
Kachemak  NOB 

(Ut  59*38'29'N.  long.  ISl'SOW  W) 
That  airspace  extending  upward  6om  700 
faet  above  the  surfece  wiuiin  a  6.7'iiiile 
radius  of  tlie  Homer  Airport  and  wilhio  2.5 
mile*  each  side  of  the  220*  bearing  of  the 
Kachemak  NOB  extending  from  the  6.7-mile 
radius  of  the  airport  to  7.7  miles  southwest 
of  Um  airport,  and  within  2  milea  each  side 
of  the  070*  bearing  bom  the  airport  extending 


to  9  miles  east  of  the  airport;  excluding  that 
airspace  north  of  a  line  2.5  miles  north  and 
parallel  to  Runway  3-21. 

•         •         *         *         • 

Issued  in  Anchorage.  AK.  on  July  11. 1906. 
TranI  S.  rnmwings. 

Acting  Manager.  Air  Traffic  Divition.  Alasian 
Region. 

(FR  Doc  96-18273  Filed  7-17-96: 8:45  ami 
■Lun  oooc  «i«-i>-» 


14  CFR  Part  71 

(AlrapMe  Oockal  No.  9«-AAL-iq 

Propcaed  RevMon  of  CtaM  E 
Ainpace;  BotUes,  AK 

AOENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


This  action  revises  the  Class 
E  airspace  at  Settles.  AK.  The 
development  of  the  Global  Positioning 
(GPS)  instrument  approach  to  Bettles 
Airport.  AX  has  macle  this  action 
necessary.  The  area  would  be  depicted 
on  aeronautical  charts  for  pilot 
reference.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operaticms  at  Bettles.  AK. 
DATES:  Comments  must  be  received  on 
or  before  September  6. 1996. 
AOORESaES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  AAI^530. 
Docket  No.  96-AAL-lS.  Federal 
Aviation  Administration.  222  West  7th 
Avenue.  Box  14.  Anchorage.  AK  99513- 
7587. 

The  ofBcial  docket  may  be  examined 
in  the  OfBoe  of  the  Assistant  Chief 
Coiuuel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoiirs 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FUNTHER  INFORMATION  CONTACT: 
Robert  van  Haastert.  System 
Management  Branch.  AAL-S38.  Federal 
Aviation  Admimstration,  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SttPPLEMENTARV  MFOMMTMN: 

C^oamenls  Invited 

Interested  parties  are  fn^rfted  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  bctual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 


developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciScally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  idetftify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  96- 
AAL-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commmter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  conunents  received.  All  comments 
submitted  will  be  available  for 
examirnllon  in  the  System  Management 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Avwlabiiity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AA1^530..Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14.  Anchorage.  AK  99513- 
7587.  Communications  must  identify 
the  notice  ntunber  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  whichdescribes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an    . 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airepaca  at  Bettles.  AK. 
This  action  is  necessary  to 
accommodate  a  new  GPS  instrumeol 
approach  to  Runway  1  at  Battles 
Airport.  AK.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datiun  83.  The  Class  E 
airspace  areas  designated  as  surface 
areas  for  an  airport  are  published  in 
paragraph  6002  of  FAA  Order  7400.9C. 
dated  August  17. 1995.  and  elective 
September  16. 1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 


Qass  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order.  The  FAA  has 
determlnad  that  these  proposed 
regulations  only  involve  an  establidied 
body  of  technii:al  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally, 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  imdar 
Executive  Order  12866:  (2)  is  not  a 
"significant  rale"  xmier  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
legulatoiy  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  AcL 

List  ofSabiecIs  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Prepoaed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-{AMENDEI>) 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Anlhacity:  49  U.S.C  40103.  40113.  40120: 
E.O.  108S4.  24  FR  9965.  3  CFR.  1959-1963 
Comp..  p.  389: 40  U.S.C  106(g).  14  CFR 
11.69. 

fTI.1    [Amandsd] 

2.  The  incorporation  by  refarence  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  IB,  1995,  is  amended  as 
follows: 


ParapaphB002  The  Qass  E  airspace  areas 
listed  below  are  designated  as  a  surface  area 
for  an  airport 


AALAKE2  Banks,  AK 

Bsttiea  Airport,  AK 

(lat.  66»S4'55"N.,  Uh^  1S1*31'41"  W.) 
BettlM  VORTAC 

(laL  66'S4'18"  N.,  long.  151*32'10"  W.) 
Within  a  4.1-niile  radius  of  the  Bettles 
Airport  and  within  4  miles  west  of  the  Bettles 
VORTAC  227*  radial  extending  from  the  4.1- 
mile  radius  to  12  miles  southwest  of  the 
airport  and  within  4  miles  each  side  of  the 
Bettles  VORTAC  212*  radial  extending  from 
the  4.1-mUe  radius  to  12  miles  southwest  of 


the  airport  and  within  2.9  miles  each  side  of 
the  Bettles  VORTAC  026*  radial  extendi]^ 
from  the  4.1-mile  radius  to  7.4  miles  north 
of  the  airport.  This  Class  E  airspace  area  is 
eSsctive  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Supplement  Alaska  (Airport/Facility 
Onaary). 
•         •        *        *        • 

Issued  in  Anchorage.  AK.  oo  July  11. 1906. 
Tranl  S.  CuaaiingB, 

Acting  Manager,  Air  Traffic  Division.  Alaskan 

Region. 

(PR  Doc.  96-18272  Filed  7-17-06:  8:45  smj 

auan  ooea  4sis-i>-» 


COMMODITY  FUTURES  TRADING 
COMMffiSION 

17  CFR  Part*  IS,  16, 17, 18  and  19 

Futuraa  Commlaaiofi  Marehanta, 
Claarlng  Mambara  and  Foraign 
Brokais;  Option  Large  TradarRaporta 
Daily  Filing  Raquliamanta 

AQBICY:  Commodity  Futures  Trading 

Commission. 

MCmOH:  Proposed  rulemaking. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
proposing  to  amend  its  legulations  to 
require  that  futures  commission 
merchants,  clearing  members  and 
foreign  brokers  (firms)  file  option  large 
trader  reports  with  the  Commission  on 
a  daily  basis.  The  proposed 
amendments  spetnfy  a  joint  option  and 
futures  reporting  level,  a  joint  record 
format  for  reporting  the  information  in 
machine-readable  form,  and  an  earlier 
time  for  submission  of  the  data.  A 
number  of  these  requirements  are 
proposed  with  the  view  that  the 
Conunission  will  be  able  to  provide 
large  trader  data  to  the  exchanges. 
Ctirrently.  firms  report  option  and 
futures  large  trader  data  to  the 
exchanges  and  futures  data  to  the 
Commission.  Reporting  burdens  in  the 
industry  may  be  reduced  if  firms  report 
data  to  a  single  source  that  in  turn 
distributes  the  information  to  all 
regulatore  or  self-regulatory 
organizations. 

The  Commission  is  also  in  the  process 
of  obtaining  new  computer  hardware 
and  rewriting  the  software  for  its  market 
surveillance  system.  In  view  of  this,  the 
Commission  is  requesting  conunent 
from  the  industry  on  any  standards  it 
might  adopt  that  would  make  large 
trader  reporting  more  efficient  for  the 
industry.  Last,  the  Commission  is 
proposing  amendments  to  rule  18.04  to 
obtain  CFTC  form  40s  from  reporting 


traden  only  on  special  call.This  would 
mirror  current  Commission  practice 
with  respect  to  this  form. 
DATES:  Comments  on  this  proposed 
rulemaking  should  be  submitted  on  or 
before  September  16. 1996. 
AOORESSES:  Conunents  should  be  sent  to 
the  Office  of  the  Secretariat.  Cxjmmodlty 
Futures  Trading  Commission,  Three 
Labvette  Centre,  1155  21st  Street.  NW.. 
Washington.  IX  20581.  and  should 
make  reference  to  "option  large  trader 
reports."  telephone  (202)  418-5100, 
FOR  FURTHER  MFORMATION  CONTACT. 
Lament  L.  Reese.  Division  of  Ecoaranic 
Analysis.  Tluee  Lafayette  Centra.  1155 
21st  Street.  NW..  Washington.  DC 
20581.  telephone  (202)  418-5310. 

aUPREMENTARY  INFORHATION: 

L  Background 

The  Commission  employs  a 
comprehensive  market  surveillance 
system  which  is  designed  to  maintain 
freely  competitive  markets  by  detecting 
and  preventing  threats  of  price 
manipulation  or  other  major  market 
disruptions  caused  by  abusive  trading 
practices.  As  part  of  the  system,  the 
Commission's  Division  of  Economic 
Analysis  operates  an  extensive  data- 
gathering  system  which  relies  heavily 
on  computer  support.  Regulations 
concerning  this  system  require  reports 
from  three  primary  sources:  contract 
markets  imder  Part  16  of  the  regulations; 
futures  commission  merchants,  clearing 
membera.  and  foreign  brokers  (firms) 
under  parts  17  and  21  of  the  regulations; 
and  individual  traders  tmder  parts  18 
and  19  of  the  regulations.  17  CFR  parti 
16  through  21  (1995). 

The  Commission  is  proposing 
amendments  to  these  regulations  which 
will  require  firms  to  report  daily  option 
positions  of  large  traders  in  addition  to 
futures  positions  directly  to  the 
Commission.  The  proposed  rule  changes 
also  delete  the  current  requirement  that 
contract  markets  provide  option  large 
trader  (OLT)  data  on  a  weekly  basis. 
Since  the  (Commission  is  also  in  the 
process  of  reengineering  software  for  Us 
surveillance  system  to  run  in  a  client- 
server  environment  rather  than  on  a 
mainframe  computer,  it  is  making 
proposals  and  asking  for 
recommendations  to  make  its 
requirements  for  electronic  reporting 
consistent  with  standards  in  use  by  the 
industry. 

An  overall  review  of  the  repotting 
system  indicates  that  additional 
amendments  to  the  regulations  may  be 
proposed.  These  include  proposed 
changes  to  the  reporting  levels  in  rule 
15.03  and  amendments  to  Part  17  of  the 
regulations  to  give  additional  guidance 
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to  fiiins  when  reporting  accounts  that 
are  owned  and/or  controlled  by  two  or 
mora  panons.  However,  since  these 
regutoions  are  not  concerned  with  dally 
reporting  of  option  positions,  any 
'  proposed  changes  to  them  will  bie 
iacluded  in  a  separate  rulemaking 
proposal. 

a.  Daily  and  Weekly  Large  Trader  DeU 

Part  17  of  the  Commission's 
regulations  requires  that  firms  submit  a 
daily  report  to  the  Commission  with 
respiBct  to  futures  positiODs  in  all  special 
accounts  on  their  books.'  Information 
required  to  be  provided  to  the 
Commission  includes  quantities  of 
reportable  futures  positioiu.  exchanges 
of  futures  lor  cash,  and  delivery  notices 
issued  or  stopped  by  each  special 
account^  Firms  assign  a  reporting 
number  to  the  special  account  and 
report  all  informatioh  to  the 
Commission  using  this  number.'  The 
regulations  also  specify  the  format  for 
data  that  is  reported  on  machine- 
readable  media  and  the  type  of  data 
processing  media  that  is  compatible 
virith  Commission  computer  systems.* 
Additionally,  firms  must  file  a  CFTC 
form  102  showing  the  information 
specified  under  §17.01  of  the 
regulations  for  each  special  account.' 
This  information  identifies  persons  who 
have  a  financial  interest  in  or  trading 
control  of  a  special  account,  informs  the 
Commission  of  the  type  of  account  that 
is  being  reported,  and  gives  prelimiruuy 
information  whether  positions  and 
transactions  are  commercial  or 
noncommercial  in  nature. 

With  regard  to  options,  however,  the 
Commission  receives  large  trader  data 
only  on  a  weekly  basis.  Part  16  of  the 
regulations  requires  that  contract 
markets  provide  the  long  and  short  put 
or  call  positions  for  each  option  trader 
controlling  a  reportable  position  as  of 
the  dose  of  business  on  Tuesday.' 


'  SpecUl  Kcount  niavix  Any  ammodily  future* 
cr  Ofxlion  accouni  in  whici>  there  u  a  teportabls 
pwtiou,  17  CFR  15.00 11995).  Ftnm  rsport  (uturoi 
infennatlon  to  the  f^oaunftsiojMiid  futum  and 
ojKlon  infomietion  to  the  exAangae. 

'A  mportable  poailion  it  any  open  poailion  held 
or  controlled  by  a  trader  at  the  ctoae  of  buainesa  in 
any  one  futures  contract  of  a  commodity  traded  on 
any  one  contract  market  Ihit  is  equal  to  or  in  axceaa 
of  tile  quantities  Hxed  by  the  Commiasioo  in  $  1 5.03 
of  the  regaleliona.  17  CFR  15.03  (1985). 

*The  flrm't  reponing  number  may  be  the  accaunt 
nunher  carried  on  its  booka.  However,  tlie  Dumbef 
may  refer  to  a  collection  of  accounts  that  are  o%rned 
and/or  controlled  by  the  same  person. 

'See  rale  17.00(g)  for  a  description  of  the  file 
charwrterislica  and  IS.OOlil  for  a  definition  of 
cosupallUe  data  proceulog  media,  1 7  CFR  13.00(1) 
and  l7.oa(gJ  (1995). 

'17  CFR  17.01  (1995). 

•17CFR  ISJn  (1995).  A  reportable  ojltfon 
poeition  la  defined  as  any  open  contract  poaiUon  on 
any  ooecontrKf  mailtat  in  the  put  option  or 


Ck)ntracl  markets  provide  the 
Commission  with  the  data  by  account 
immber  and  supply  a  CFTC  form  102  to 
identify  owners  and  controllers  of  the 
account.  Generally,  the  rules  requiring 
weekly  reporting  of  OLT  data  were  in 
place  at  the  inception  of  the 
Commission's  three-year  pilot  program 
for  domestic  exchange-traded 
commodity  options.^  Due  to  the  growth 
in  the  trading  of  exchange-traded 
options  and,  since  the  same  persons 
tend  to  hold  both  large  futures  and 
option  positions,  the  Commission  does 
not  believe  that  its  current  requirements 
concerning  large  trader  reporting  are 
adequate. 

The  Commission  has  long  recognized 
the  interaction  that  exists  between  the 
markets  for  trading  futures  and  those  for 
trading  options  on  futures.  In  April  of 
1992,  for  example,  the  Commisaion 
proposed  rules  that  would  unify 
speculative  position  limits  on  futures 
with  those  on  options  for  the 
commodities  spiscified  in  Part  ISO  of  the 
regulations,  57  FR  12766  (April  13, 
1992).**  In  this  release,  the  Commission 
found  that  price  movements  in  the  two 
markets  are  highly  related  so  that 
viewing  options  and  futures  together 
more  readily  reflects  the  economic 
reality  of  a  trader's  position.  The 
Conmiission  noted  that: 

'  *  *  options  in  certain  cxnnbinatioas 
create  tiynthetic  futiues.  Moreover,  tliese,  or 
other  combinatioiu.  may  be  spreatj  or  offset 
against  actual  futures  positions.  Thus, 
through  a  variety  of  spread  or  arbitrage 
tnniactions,  positions  in  one  iqaricet  may 
have  a  direct  and  immediate  impact  on 
pricing  in  the  other. 

57  FR  at  12769 

Trading  in  options  on  fotutes  grew  to 
over  100  milUon  contracts  during  1994, 
and  option  position  sizes  held  by 
individual  traders  have  grown 
mrrespondingly.  Currently,  it  is 
impossible  to  assess  relationships 
between  price  moves  and  trader 
positions  without  knowing  both  the 
traders'  futures  and  option  positions. 
Adequate  surveillance  requires  that 
these  relationships  be  examined  on  a 
day-to-day  basis.  In  view  of  this,  the 
Commission  is  proposing  to  collect 
option  positions  of  large  traders  on  a 
daily  basis. 

The  Commission  must,  of  course, 
determine  whether  it  will  require  daily 


separately  in  the  call  option  of  e  apecifled  option 
expiration  dale  t«hich  excaeda  SO  cootracu.  17  CFR 
15.00(bK2)(19a31. 
'  4«  FR  54500  (November  3.  19B1 1 
'The  C^onuniaalon  pievioualy  requested 
comments  on  the  concept  of  unifying  option  and 
futores  speculative  Umits.  See  SS  FR  37049  (August 
2. 1991):  The  commodities  listed  in  Part  ISO 
include  gialna,  soybeaaa,  soybean  ptoducts.  and 
canon. 


reports  horn  the  exchimges  or  obtain  the 
informatitm  diraotly  from  reporting 
firms.  As  noted  above,  exchanges 
currently  supply  the  Commission  %vith 
weekly  OLT  datai  A  survey  of  the 
exchanges  indicates,  however,  that  not 
all  exchanges  collect  option  large  trader 
data  on  a  daily  basis.  Moreover, 
although  the  option  data  are  currently 
provided  by  exchanges  immediately 
after  they  process  incoming  reports  from 
their  members,  the  data  are  no(  timely 
for  market  surveillance.  Most  exchanges 
provide  the  data  to  the  Commission 
during  the  aftemcxin  of  the  Wednesday 
folloviring  the  Tuesday  report  date  for 
the  posiUons.  Due  to  CFTC  processing 
capacity  restraints,  OLT  data  are 
processed  overnight  and  not  available 
for  analysis  until  the  following  morning. 
Exchange  roembere,  however,  provide 
OLT  data  to  the  exchanges  early  in  the 
morning  on  the  day  following  the  OLT 
position  report  date.  Presumahly. 
reporting  firms  could  provide  ilata 
directly  to  the  (Commission  at  about  this 
same  time  and,  in  its  new  processing 
environment,  the  Commission  will  be 
able  to  access  and  analyze  the  data 
immediately.  The  process  of  obtaining 
data  from  the  exchanges  is  also 
cumbersome  and  may  impose  a 
significant  additional  burden  on  the 
exchanges,  particularly  with  respect  to 
providing  the  Commission  with  form 
102s  to  identify  accounts  and  in 
obtaining  corrections  to  the  OLT  data. 

The  Conunission  is  also  mindful  of 
the  additional  burden  that  may  be 
placsd  on  reporting  firms  if  it  collects 
OLT  data  directly  bom  them  since,  in 
addition,  they  must  provide  data  to  the 
exchanges.  The  burden  on  firms  would 
be  reduced  if  the  Commission  acts  as  a 
central  collection  point  for  large  trader 
data  and  distributes  them  to  the 
exchanges.  Reporting  firms  through  the 
operations  committees  of  the  Futures' 
Industry  Association  (FIA) 
recommended  this  approach  to 
Commission  staff  in  1991.'  Since  the 
Commission  is  obtaining  new  computer 
hardware  and  rewriting  its  software,  the 
Commission  is  considering 
requirements  that  will  allow  it  to  act  as 
a  central  collection  point  for  large  trader 
data.  Commission  staff  have  held 
preliminary  discussions  with  exchange 
staff  who  expressed  interest,  if  the  needs 
of  the  individnal  exchanges  could  be 
met. 

In  view  of  the  above,  the  Commission 
is  proposing  amendments  to  its 
reporting  rules  that  require  firms  to 
report  both  futures  and  option  large 


trader  data  to  the  Ck>mmission  on  a  daily 
basis.  These  amendments  involve 
redefining  reporting  levels,  establishing 
joint  reporting  of  futiues  and  option 
data  and  changing  the  current  format  for 
repotting  data  on  machine-readable 
media.  In  making  the  specific 
amendments  discussed  below,  the 
Commission  is  taking  into  atxount 
certain  requirements  expressed  by  staff 
of  the  various  "ychangfts. 

A.  Reporting  Levels 

As  noted  above.  Commission  rules 
15.00(bJ  and  15.03  define  reportable 
levels  in  futures  and  options.  The 
Commission  is  not  changing  its 
definition  of  a  reportable  futures 
position.  However,  it  is  proposing  that 
sn  opticm  position  be  considered 
reportable  if  the  aggregate  of  all  open 
contract  positions  of  a  trader  in  all 
options  that  exercise  into  the  same 
fotures  expiration  month  exceeds  the 
reporting  levels  specified  in  rule  15.03 
for  any  one  option  quadrant. '° 
Commission  staff  have  functionally 
adopted  this  definition  when  pnx»ssing 
exchange-supplied  OLT  data.  If  an 
exchange  reports  an  option  account  that 
has  previously  been  reported,  or  if  the 
position  is  reportable  according  to  the 
above  definition,  the  account  is  further 
processed.  The  Commission  has  foimd 
that  this  methtxl  of  processing  OLT  data 
gives  satisfactory  information  about 
large  option  traders  and  greatly  reduces 
the  number  of  form  102s  it  requests 
from  the  exchanges.  The  Commission 
intenils  to  continue  this  &x>nt-end 
processing  of  OLT  data  if  firms  report 
directly  to  the  Commission.  Thus,  firms 
can  report  OLT  data  at  lower  reporting 
levels  or  report  all  OLT  data  and  the 
commission  vinll  keep  and  process  only 
that  which  is  appropriate. 

B.  Beporting  Futures  and  Options  on  a 
Combined  Basis 

commission  regulations  currently 
retjuire  that  firms  provide  only  large 
trader  positions  that  are  of  a  reportable 
size.  If  a  trader  holds  a  reportable 
position  in  one  foture  month  of  a 
commodity  on  a  contract  market  and  a 
prosition  which  is  not  of  a  reportable 
size  in  another  future  month,  only  the 
larger  position  is  required  to  be 
reported.  A  number  tjf  the  exchanges, 
however,  require  that  both  positions  be 
reported. ' '  For  such  exchanges,  this 
type  of  reporting  appUes  to  both  futures 
and  opdons.  Firms  must  report  all 


option  positioiu  and  all  futures 
positions  in  an  account  to  the 
appropriate  exchange,  if  either  an 
option  position  or  a  ftitures  position  in 
the  account  meets  the  exchange's 
definition  of  reportability.  The 
Commission  is  proposing  to  amend  rtile 
17.00  to  require  this  type  of  reporting. 
This  will  meet  exchange  requirements  if 
in  the  future  they  choose  to  obtain  data 
from  the  commission  rather  than  from 
firms.  12 

C.  Becord  Formats  for  Dial-Up 
Transmissions  and  Machine  Beadable 
Media 

The  commission  teceives  about  95 
percent  of  its  futiu«s  large  trader  data 
via  dial-up  transmission  or  on  machine- 
readable  media.  The  record  formats  for 
reporting  in  this  manner  are  contained 
in  rule  17. 00(g). '^  In  proposing  changes 
to  these  formats  to  accommodate  option 
data,  the  Commission  is  seeking  to 
minimize  programming  changes  that 
firms  may  incur  with  adoption  of  a  new 
reporting  format  and  to  colled  a  set  of 
data  that  will  be  useful  to  each  exchange 
for  their  large  trader  reporting  system. 
This  can  be  accnmplisbed  by  adopting 
a  format  used  by  at  least  one  of  the 
major  exchanges  that  includes  all  daU 
fields  used  by  other  exchanges.  Any  of 
these  other  exchanges  that  elect  to 
obtain  large  trader  data  from  the 
commission  will  be  able  to  convert  from 
the  commission's  format  to  their  own. 

A  review  of  record  formats  used  by 
the  exchanges  indicates  that  although 
they  differ  the  formats  necessarily 
contain  similar  information  for 
collecting  large  trader  data.  The  formats 
used  by  two  of  the  exchanges  are  more 
expansive  than  others,  allowing  for 
identification  of  flexible  products  in 
addition  to  data  used  by  other 
exchanges.  One  of  these  formats 
(xmtains  all  information  in  a  single 
record  and  may  be  preferable  since  the 
commission  is  proposing  to  use  the 
same  record  format  to  report  different 
types  of  information.  In  view  of  this,  the 
Conunission  is  proposing  to  adopt  the 
record  format  shown  below. 


Record  layout 

Begin- 
cownsi 

Len^ 

Type- 

Name 

1 

2 

AN 

Report  Type. 

*  See  the  "Rsport  on  the  Committion's  Large 
Trader  Reponing  Syctem"  prapared  by  the  DlvUlon 
of  Economic  AoAlyeia.  fanuuy  mz.  pp.  23  and  24. 


'*^An  optioQ  quadiani  is  conaidartd  a  long  call, 
abort  call,  long  pul  or  abort  put. 

'  >  EKchanf^u  that  require  tbU  type  of  reponing 
include  the  Chicago  Board  of  Trade  iCBT).  the 
ChSago  MwcBMile  Exchange  (CME).  and  the  Nmv 
Yoifc  Mercantile  Bxchange  (NYME). 


"Since  the  Commission  is  proposiog  (hat  rule 
17.00  be  amended  to  require  thit  options  be 
reported  by  strilu  prices  it  is  also  proposing 
conforming  smBndmems  to  rule  17.04  to  requiie 
that  the  originalof  of  an  omnibus  account  report 
c^ion  posUtons  by  strike  price  to  the  finn  that 
cnriu  the  account 

"17  CFR  17.00(g)  (IMS). 


Record  Isyoiil 

'IS?- 

Name 

ji« 

Length 

Type* 

cokmn 

3 

3 

AN 

Hsporsng  Fimi 

6 

2 

~- 

flaaaned. 

8 

12 

AN 

AoooiM  Nun- 
bar. 

20 

8 

AN 

RaponDaie. 

28 

2 

AN 

EwhangeCoda. 

30 

1 

AN 

PutorC^al. 

31 

5 

AN 

Commalti 
C5ods(1). 

36 

8 

AN 

Expnion  Oase 
(1). 

44 

7 

S 

SbtoPrtce. 

51 

1 

AN 

Exercise  Style.  ' 

52 

7 

N 

l-onUxjy- 
Slopped. 

58 

7 

N 

Short-SetWs- 
sueH 

66 

5 

AN 

COmnmfly 
Code  (2). 

71 

8 

AN 

Expinlian  Dale 
(2). 

79 

2 

— 

Rasstved. 

-AN-nAlpha-Numeric. 

N-Numetic. 

S— Signed  numeric. 

1.  Report  Type.  This  ^port  format 
will  be  used  to  report  three  types  of 
data:  Long  and  short  futures  and  option, 
positions,  fotures  delivery  notices 
issued  and  stopped,  and  exchanges  of 
fotures  for  physicals  bought  and  sold. 
Valid  values  for  the  report  type  are  "RP" 
for  reporting  positions,  "DN"  for 
reporting  delivery  notices,  and  "EP"  for 
reporting  futures  for  physicals. 

2.  Reporting  Firm.  Currently,  the 
Commission  assigns  a  five-digit  number 
to  each  firm  which  is  used  for  reporting. 
See  rule  17.00(g)(31(i).  This  assignment 
may  not  be  necessary  sinc»  all  members 
of  a  clearing  house  are  already 
identified  by  a  number  that  is  used  for 
reporting  to  the  clearing  house  or  the 
exchange.  The  Commission  is  proposing 
to  use  the  clearing  member  number  in 
conjunction  vrith  an  exchange  number 
to  identify  reporting  firms.  If  a  firm  is 
not  a  clearing  member,  the  Conunission 
is  proposing  that  it  assign  a  three- 
character  alpha-numeric  identifier 
agreed  to  by  the  exchaiiges. 

3.  Account  Number.  'This  is  the  same 
number  that  is  currently  assigned  to  an 
account  by  the  firm  for  purposes  of 
reporting.  See  rule  17.00(gK3)(iii). 

4.  Report  Date.  The  Commission  is 
proposing  that  the  report  date  include 
the  ftill  four-character  year  rather  than 
the  last  two  characters.  The  format  is 
YYYYMMDD.  where  YYYY  is  the  year. 
MM  is  the  month,  and  DD  is  the  day  of 
the  month. 

5.  Exchange.  This  is  proposed  as  a 
two-character  field  used  to  identify  the 
exchange  on  which  a  position  is  held. 


> 
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The  Commisiion  is  proposhig  that  valid 
valuei  be  as  follows: 


01    .... 

Chicago  Bmid  ofTradt. 

Oi    ... 

Ch>~igu  Mereantile  Exdunge. 

03  .-.. 

MiuAnierica  ComnlDditv  Exchange. 

0«  

Coflm.  Sugar  ind  Cocoa  Exchange. 

07  

Comex  Division  of  NYME. 

OS  .._. 

Kansai  Qly  Board  of  Trade. 

9»  

Philadelphia  Board  of  Tnde. 

10  

12  

New  YoA  Mercantile  Exchange. 

13  

New  York  CoRon  Exchange. 

IS  

New  York  Futures  Exchange. 

6.  Put-Call  Code.  Valid  entries  would 
be  "C"  for  a  call  option  and  "P"  for  a 
put  option.  For  futures,  the  field  Is 
blank. 

7.  Commodity  (1).  Currently,  the 
Conunission  assigns  a  six-digit  contract 
market  code  for  reporting.  This  appears 
unnecessary  since  the  exchanges 
already  assign  a  commodity  code  for 
their  own  reporting.  The  Commission  is 
proposing  to  use  the  exchange  code 
assigned  to  the  futures  or  option 
contract  pertaining  to  the  reported 
position,  rhis  may  simplify  reporting 
for  firms. 

8.  Expiration  Date  (1).  The  date  format 
is  YYYYMMDD  and  represents  the 
expiration  date  or  delivery  date  of  the 
reported  futures  or  option  contract.  For 
date-specific  instruments,  such  as 
flexible  products,  the  full  date  must  be 
reported.  For  other  options  and  futures, 
this  field  is  used  to  report  the  expiration 
year  and  month  for  an  option  contract 
or  a  delivery  year  and  month  for  a 
future*  contract.  The  day  mution  of  the 
field  for  these  contracts  ('T}D")  contains 
spaces. 

9.  Strike  Price.  This  is  proposed  as  a 
signed  numeric  field  for  reporting 
option  strike  prices.  The  strike  prices 
should  be  right-justified  and  the  field 
zero-filled.  For  fiitures.  the  field  is  left 
blank. 

10.  Exercise  Style.  Valid  values  for 
this  field  are  "A"  for  American  style 
options,  i.e.,  those  that  can  be  exercised 
at  any  time  during  the  life  of  the  options 
and  "E"  for  European,  i.e.,  those  that 
can  be  exeici&ed  only  at  the  end  of  an 
option's  life.  This  field  will  be  required 
only  for  flexible  instruments  or  as 
otherwise  specified  by  the  Commission. 
The  Commission  is  proposing  that  all 
data  be  reported  in  contracts.  Currently, 
data  for  the  grains  and  soybean  futures 
markets  are  reported  in  thousand 
bushels.  Data  reported  by  the  exchanges 
for  options  on  futures  contracts  in  th^e 
markets,  however,  is  reported  in 
contracts.  It  would  be  preferable  If  all 
data  pertaining  to  these  markets  are 
reported  in  the  same  units. 

11.  Long-Buy-Stopped  (Short-SeU- 
Issued).  When  report  type  is  "RP",  this 


field  represents  long  (short)  positions 
open  at  the  end  of  a  trading  day.  When 
report  type  is  "DN",  this  field  represents 
delivery  notices  stopped  (issued)  on 
behalf  of  the  account.  When  report  type 
is  "EP",  this  Geld  represents  purchases 
(sales)  of  futures  for  cash  for  the 
account.  The  Conunission  is  proposing 
that  all  data  be  reported  in  contracts. 
Currently,  data  for  the  grains  and 
soybean  futures  markets  are  reported  in 
thousand  bushels.  Data  reported  by  the 
exchanges  for  options  on  futures 
contracts  in  these  markets,  however,  is 
reported  in  contracts.  It  would  be 
preferable  if  all  data  pertaining  to  these 
markets  are  reported  in  the  same  units. 

12.  Commodity  (2).  This  is  the 
exchange-assigned  commodity  code  for 
a  futures  contract  or  other  instrument 
that  a  position  is  exercised  into  from  a 
dale  specific  or  flexible  option. 

13.  Expiration  Date  (2).  Similar  to 
other  dates,  the  format  is  YYYYMMDD 
and  represents  the  expiration  date  or 
delivery  month  and  year  of  the  future  or 
other  instrument  that  a  position  is 
exercised  into  from  a  date-specific  or 
flexible  option. 

D.  Time  and  Place  for  Filing  Reports 

Conunission  rule  17.02  cumantly 
specifies  different  times  for  reporting 
large  trader  data  depending  on  the 
media  used  for  reporting. "  If  forms  are 
used,  they  must  be  transmitted  to  the 
appropriate  regional  office  by  9  a.m.  If 
the  data  are  supplied  on  machine- 
readable  media,  such  as  computer  tape 
or  diskette,  the  data  must  be  supplied  by 
10:30  a.m.  If  the  data  are  transmitted 
electronically,  the  data  must  be 
supplied  by  II  a.m.'' 

As  noted  above,  exchanges  generally 
receive  large  trader  data  earlier  than  the 
Commission.  Staff  for  several  of  the 
exchanges  indicate  that  they  have  a 
9  a.m.  cutoff  time.  Another  exchange 
apparently  receives  data  by  7  a.m.  It 
would  be  beneficial  for  the 
Commission's  market  surveillance 
program  if  all  reports  were  received  at 
an  earlier  time.  In  addition,  if  the 
Commission  is  to  act  as  a  central 
collection  point  for  large  trader  data,  it 
must  be  able  to  meet  exchange 
deadlines.  In  view  of  this,  the 
Commission  is  proposing  to  amend  rule 
1 7.02  so  that  all  large  trader  reports  are 
required  to  be  submitted  to  the 
Commission  by  9  a.m.  or  at  such  earlier 
lime  as  specified  by  an  exchange  that  is 


"In  the  ditcusakm  tlu!  fbtlowt.  tioiM 
time  for  msrkeu  loaled  is  liut  ttme  xone  end 
central  time  for  al)  otiier  mark«tj. 

"  A  numlMr  of  fim  that  innsmit  data 
alactmnically  provide  the  Omuniaaion  with  repovta 
iubatantlaiiy  earlier  tliao  ita  1 1:00  a  m  culofF  tine. 


receiving  data  from  the  Commission  (or 
contract  markets  on  thai  exchange. 

E.  Filing  Reports  Electronically  and  the  . 
Definition  of  Compatible  Data- 
Processing  Media 

Unless  otherwise  allowed  by  the 
CUimmission,  firms  must  report  large 
trader  data  on  compatible  data- 
processing  media."  This  form  of 
reporting  is  efficient,  since  paper  reports 
need  not  be  filled  out  and  filed  and  key- 
entry  of  the  data  received  is  not 
required.  A  significant  number  of  small 
firms,  however,  currently  have  an 
exception  to  file  paper  reports.  The 
amount  of  data  filed  by  each  firm  is 
small,  accounting  in  total  for  less  than 
five  percent  of  all  large  trader  data 
collected  by  the  Commission. 

The  Commission  is  concerned, 
however,  that  the  amount  of  data 
submitted  on  hard-copy  reports  may 
increase  appreciably  if  options  are 
reported  to  the  Commission.  Since 
reporting  OLT  positions  to  the 
Commission  is  more  data-intensive  than 
reporting  futures  positions,  there  is 
concern  that  the  number  of  existing  staff 
will  be  inadequate  to  key-enter  both 
futures  and  option  large  trader  data  in 
a  timely  manner.  In  view  of  this,  the 
Commission  may  be  more  restrictive  in 
allowing  firms  to  report  in  hard-copy 
format.  Sinc»  personal  computers  are 
becoming  less  expensive,  it  may  not  be 
burdensome  for  firms  to  key-enter  large 
trader  data  and  transmit  the  data  to  the 
Cx>mmission.  The  Commission  is 
seeking  comment  on  the  magnitude  of 
the  burden  this  may  impose  on  smaller 
firms  and  whether  assistance,  such  as 
software  development,  could  be 
provided  by  Commission  staff  to 
ameliorate  this  burden. 

If  firms  file  reports  electronically, 
they  must  do  so  on  compatible  data- 
processing  media.  This  is  defined  in 
rule  15.00(1)  as: 

1.  Unblocked,  nine-track,  1600  BPI     ' 
magnetic  tape  using  EBCDIC  encoding 
and  a  standard  IBM  label: 

2.  Magnetic  diskettes  using  a  single- 
density  IBM  3741  format;  or 

3.  Asynchronous  dial-up  transmission 
at  1200  baud  or  synchronous  dial-up 
transmission  at  4800  baud. 

The  above-mentioned  transmission 
methods  are  generally  outdated.  For 
example,  cartridge  has  replaced  tape 
and  data  transmission  speeds  are  hr 
Caster  than  those  specified  above.  The 
Conunission  is  interested  to  know  if 
standards  for  data  transmission  or 
media  use  have  been  adopted  by 
members  of  the  futures  trading  industry, 
and  is  seeking  comment  on  bow  best  to 


»17Cntl7AXll(liM), 
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define  acceptable  data-processing 
media. 

F.  Filing  Form  102s 

Since  account -identificatioD 
information  is  provided  on  a  form  rather 
than  electronically,  the  data  are 
burdensome  for  firm^  to  provide  and 
costly  for  the  Commission  to  process. 
This  burden  is  compounded  for 
reporting  firms  since  the  same  form 
might  have  to  be  filed  at  diOiBrent  times 
mth  several  exchanges  as  %vell  as  the 
Commission.  Costs  associated  with 
filing  this  form  appear  to  be  the 
principal  reason  that  firms  desire  to 
send  infonnatiaa  to  a  single  regulator. 

The  Conunission  can  of  course  act  at 
a  single  collection  point  for  this 
information  as  well  as  that  pertaining  to 
positions.  The  cost  of  doing  so. 
however,  may  be  high  since  the  forms 
themselves  will  require  copying  and 
distribution  to  the  exchanges.  This  cost 
could  be  minimized  if  the  information 
were  transmitted  electronically  to  the 
Commission.  Two  exchanges, 
independent  of  this  rulemaking,  have 
started  work  in  this  area. 

One  exchange,  the  CME,  has 
developed  software  that  can  be  used  on 
8  reporting  firm's  computer  system.  The 
software  allows  for  key-entry  of  account 
identification  information  which  is 
collected  in  a  file  for  subsequent 
transmission.  Another  exchange,  the 
CBT,  requires  that  member  firms 
electronically  transmit  partial  accoimt 
identification  information  when  an 
account  is  first  reported.  In  either  case, 
it  appeara  that  firms  must  key-enter  the 
data  rather  than  obtain  it  from  other 
computer  files  they  maintain. 

At  this  time,  the  Commission  is  in  the 
process  of  gathering  more  information  to 
determine  the  marmer  in  which  it  will 
proceed  in  this  matter.  Although  its  staff 
will  be  in  fiirther  contact  with  the 
exchanges  and  reporting  firms,  the 
Commission  is  requesting  comments 
and  suggestions  from  the  industry  on 
either  of  the  exchanges'  approaches  or 
viable  alternatives  to  collecting  account 
identification  information 
electronically. 

C  Proposed  Implementation 

The  Conunission  expects  that 
implementation  of  the  proposed 
amendments  to  the  regulatioru  will 
occur  over  a  period  of  time.  Reporting 
firms  must  develop  new  formats  for 
transmitting  the  combined  option  and 
futures  data  and  new  software  programs 
to  determine  whether  accoimts  are 
reportable.  In  addition.  Commission 
staff  will  test  data  transmissions  to 
ensure  that  formats  are  correct  In  view 
of  this,  the  Commission  anticipatas  that 


it  «dll  make  the  amended  rules  effective 
six  months  after  publication  in  the 
Fedoal  Rogistar  of  a  final  rulemaking  in 
this  matter.  At  that  time,  the 
requirement  in  part  16  that  exchanges 
file  %v«ekly  OLT  daU  would  be 
deleted.'^ 

m.  Other  EzduBge  Kepotting 

In  addition  to  OLT  reports  required  by 
rule  16.02,  exchanges  must  make 
daaring  member  reports  imder  rule 
16.00  and  reports  concerning  voliune.    - 
open  interest  and  prices  under  rule 
16.01. "  All  reports  made  by  the 
exchanges  must  be  on  compatible  data- 
processing  media  and  are  due  to  the 
Commission  no  later  than  3  p.m.  of  the 
business  day  following  the  report  date 
of  the  data.  The  data  are  submitted 
using  a  format  and  coding  structtue 
issued  by  the  Office  of  the  Executive 
Director. 

A.  Delta  Factors  and  Settlement  Prices 

Included  in  the  data  provided  imder 
paragraph  16.01  are  the  settlement 
prices  for  option  and  futures  contracts 
and  delta-fiicton  for  option  contacts. " 
Delta  factors  are  necessary  to  convert 
option  positions  to  a  futures  equivalent 
basis  so  that  traders'  futures  and  option 
podtioiu  can  be  viewed  as  an  economic 
whole.  E)eltas  must  be  available  when 
option  positions  are  reported  in  ordOT  to 
interpret  the  positions. 

The  (Commission  imderstands  that 
delta  factors  are  computed  by  an 
exchange  or  its  associated  clearing 
house  after  the  close  of  trading  and  can 
be  made  available  sooner  than  volume 
of  trading  and  open  interest  figures. 
Settlement  prices  also  are  available 
shortly  after  the  close  of  trading  and 
their  timely  receipt  is  important  to  the 
Ck>mmission  for  its  market  and  financial 
surveillance  programs.  In  view  of  this, 
the  Commission  is  proposing  to  amend 
rule  16.01  to  require  that  exchanges 
electronically  transmit  delta  factors  and 
settlement  prices  for  option  and  futures 
contracts  by  7  ajn.  on  the  day  following 
the  report  dale.^  Commission  staff  will 
be  in  contact  with  the  exchanges  to 
discuss  changes  in  record  formats  that 


■^The  C^ommiatMn  ij  pnpoaing  to  delete  and 
reaerre  S$  lO.ttt  and  16.03.  In  addition,  tlic 
Cotnmiaslon  ia  propoaing  confonning  amaodmeota 
to  rules  16.t)6  and  1&07  to  reroove  referencec  to 
deleted  sediona  of  pan  IS 

"17  CTR  16.00. 16-01  and  ISJU  (1995). 

**  Delta  iaaora  are  uaad  to  equaliae  the  expoauiv 
value  of  an  option  contract  witn  that  of  the 
underlying  future.  Multiplying  an  option  contract 
by  a  delta  Eactor  places  the  option  on  a  comparable 
beats  to  the  underlying  futures  contract  in  terms  of 
value  fluctuations.  The  abeolule  value  of  the  deltaa 
vary  between  0  and  1. 

•'Hw  report  date  is  the  dale  the  daU  pecttin  to. 


amendments  to  the  regulaticms  may 
entail.^' 

B.  Critical  Dates 

Since  the  inception  of  the  pilot 
program  for  exchange-traded  options, 
the  format  and  coding  instructions 
issued  by  the  Office  of  the  Executive 
Director  have  included  fields  for 
reporting  certain  dates  associated  with 
the  terms  and  conditions  of  futiues  and 
option  contracts.  For  futures  contracts, 
this  includes  first  and  last  notice  dates 
aiul  last  trading  day  and  for  option 
contracts,  expiration  date.  Although  the 
exchanges  provide  these  data,  this 
requirement  is  not  explicitly  set  forth  in 
the  Commission's  regulations. 
Commission  software  makes  extensive 
use  of  some  of  these  dates  for  market 
surveillance  purposes.  In  view  of  this, 
the  Commission  is  proposing  to  amend 
rule  16.01  to  require  that  the  exchanges 
provide  the  first  notice  date  and  last 
trading  tiate  for  futures  contracts  and 
the  expiration  date  for  option  contracts. 

C.  Option  Exercises  and  Assigns 

Contract  markets  report  the  number  of 
option  contracts  exercised  both  by 
clearing  members  under  rule  16.00(a)(S) 
and  for  the  entire  market  imder  rule 
16.01(a)(5).  The  Commission  is 
proposing  to  delete  these  requirements 
since  the  information  is  not  important 
for  its  surveillance  program." 

IV.  OHier  Piupoeed  Amandments 

A.  Cash  Position  Reports 

The  Commission  requires  that  persons 
owning  or  controlling  futiues  positions 
in  commodities  for  which  the 
Commission  has  established  speculative 
limits  file  reports  concerning  their  long 
and  short  cash  positions,  i.e..  stocks  of 
the  commodities  owned  and  the 
quantity  of  their  fixed-price  purchase 
and  sale  commitments.  17  CFR  part  19 
(1995).  These  commodities  include  the 
grains,  the  soybean  complex  and  ctjlton, 
17  CFR  part  150  (1995).  The  primary 
purpose  for  these  reports  is  to  determine 
if  the  futures  positions  of  traders  that 
exceed  the  Commission's  speculative 
limits  qualify  as  hedging  as  defined  in 
S  1.3(z)  of  the  Commission's  regulations. 
Additionally,  merchants  and  dealere  in 
cotton  must  provide  information  on  the 
quantity  of  their  "call  purchases  and 


r*  These  fonnets  will  change  subetatttiaUy 
tjacauae  of  the  introduction  of  dale-apeciiic  or 
flexible  options. 

^  In  addition,  the  Cammissioo  is  propoalng  to 
delete  the  requirement  in  rule  16.01(aK6l  that 
contract  markets  provide  the  number  of  option 
contracts  expiring  unexercised. 
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nlec"  "  Inforaution  coocerains  ciJ] 
purcfaaAM  and  sale*  is  used  as  a  oasis 
for  the  Commission's  weekly  "Cotton  on 
Call"  report. 

With  the  exception  of  call  purchase 
and  sale  reports  by  mendbants  and 
dealers  in  cotton,  reporting  levels  for 
cash  position  reports  (CFTC  forms  204 
and  304)  are  set  at  the  speculative  limit 
Wvels  defined  in  rule  150.2. 17  CFR 
150.2  (1995)."  Only  futuiw  positions 
and  not  option  positions  are  considered 
when  determining  reportability  for 
purpoaes  of  reports  due  under  part  19. 
See  rule  15.00(b)(lHii).  17  CFR  15.00 
(1995).  The  Commisaion,  however, 
amended  part  150  so  that  the 
ipaculatlve  limit*  sat  forth  in  rule  150.2 
apply  to  the  net  long  or  net  short 
combined  futures  and  futures  equivalent 
option  poaitian  of  a  trader.'^  Given  the 
purpoae  ibr  reports  Bled  under  rule 
19.01(aXl),  thaCommissioD  is 
proposing  that  these  reports  be  provided 
only  if  a  trader's  net  long  or  short 
coinbioed  futures  and  futures  equivalaat 
options  position  a*  defined  in  part  150    ' 
exceeds  the  level  specified  in  rule 
150.2." 

B.  Submitting  Form  40s 

Under  Part  18  of  the  regulations, 
traders  who  become  reportable  in 
futiues  must  file  a  CFTC  form  40, 
"Statement  of  Reporting  Trader,"  within 
ten  business  days  following  the  day  that 
the  trader  obtains  s  reportwie  position. 
Additional  filings  are  made  aimually  as 
specified  in  rule  18.04(d)."  Traders  who 
become  reportable  in  options  are 
required  to  file  the  form  40  only  in 
responsa  to  a  special  call  by  the 
Commission. 

Currently,  when  an  account  first 
becomes  reportable  in  futures,  the  firm 


"Call  [imrhim  snd  hIm  ira  uaOxMl  prici 
iMiii  llMM  <ad  mim  coBamltt 
aub  prioa  nknand  to  a  p 
daUmymoath. 

"Maic  tmili  and  daalan  to  mtAa  mnal  aia 
raporta  at  tile  lowar  l«««U  a^adfiad  fa  iiiia  15.03. 
TUs  lomr  Iml  iv  cotton  la  to  a 


cannaa  ot  call  aalaa  and  pmcfcaaaa  OB  tha  "Cotuo 
OD  CatP'  repon.  Tha  CoounJaaioQ  ij  not  prapoaii^ 
imaodmanu  to  this  tapofliog  I«ral. 

'SSFK  17973  IMocb  30. 19931  Commiaaion 
rulaa  ISa  l  (fHh )  dafine  iuturat  aquivaJm  and 
long  and  thort  positiooa  u  bllowi: 

(f)  Futurea-aquivalant  OMaiM  an  optica  oootiact 
which  hai  baao  adjiutad  bjr  Iha  pnviaiu  dar'i  liifc 
factor,  or  deitt  coafBdaat.  far  that  optkn  vfaicb  haa 
baan  caknlalad  at  tha  dooo  of  tzadii^  awl 
pubUahad  b;  tha  applk^>la  eachK^  ondac  S  ISin 
of  Ihli  diapler. 

((J  Long  poalllooa  maana  a  long  call  option,  a 
•hon  put  option  ok  a  long  undariyti^  hlwaa 
contnct.  -^ 

(h)  Shoit  poaitiona  maant  a  ahort  call  optkm.  a 
long  pal  option  cr  a  ihort  ondarlyii^  btuna 


reporting  the  accotmt  files  a  CFTC  form 
102  that  identifiec  all  persons  having  a 
tan  percent  or  more  financial  interest  in 
the  account  and  those  persons  ivfao 
control  the  trading  of  the  aocoimt.^ 
Althotigh  all  parsons  named  on  the  form 
102  may  be  considered  a  trader 
according  to  the  Commission's 
definition  in  rule  15.00(eJ,  Commission 
staff  will  determine  a  trader  of  primary 
interest  and  request  a  bum  40  Dom  that 
trader.^  No  actions  are  generally  lakaa 
against  tradan  who  do  not  file  an  initial 
form  40  unless  they  fail  to  respond  to 
the  staffs  written  retiuest.  Similarly, 
Commission  staff  will  request  updates 
to  form  40s  by  isauing  a  mitten 
request."  In  view  of  the  above,  the 
Commission  is  proposing  to  amend  rule 
18.04  to  require  that  traders  file  form 
40's  in  response  to  a  special  call,  thus 
reflecting  the  current  operating 
procedure.  Authority  to  make  these  calls 
will  be  delegated  to  the  director  of  the 
Division  of  Economic  Analysis.  In 
proposing  these  amendments,  tha 
Commission  expects  that  staff  will 
continue  to  obtain  initial  form  40s  fivm 
tnders  and  updated  form  40*  on  at  least 
a  t«renty-four-moath  cycle  for  tnders 
who  ixmtinue  in  repotting  status. 

V. 
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A.  The  Bepilatoiy  Pladbility  Act  (UFA) 

The  RFA  requires  that  agencies,  in 
proposing  rules,  consider  the  impact  of 
those  rulm  on  small  business.  These 
amendments  affect  large  traders  and 
futures  commission  merchants  and 
other  similar  entitle*  such  as  foreign 
brokara  and  foreign  traders.  The 
Commission  has  defined  "small 
entities"  as  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  in 
accordance  with  the  RFA.  47  FR  18618- 
18621  (April  30, 1982). 

In  that  statement,  the  Commission 
concluded  that  large  traders  and  futures 
commission  merchants  should  not  be 
considered  to  be  small  entities  for 
purposes  of  the  RFA.  In  this  regard,  the 
amendments  to  reptirting  retjuirements 
Ul  mainly  upon  nituras  (smmisaitm 


»(^ooioTmlng  amaodmoota  an  alao  batng 
pnpoaad  to  nila  IS.Ol(d).  17  CFR  iSJIKd)  (Itas). 

»»i7cyRiao4(d)(n«s). 


■17CFR  17.01  (199S). 

"Attimea.  CotnmiaaionilafFmay  laquaata  fonn 
40  from  mora  liun  one  panoo  idantlBad  on  tha 
fionn  102.  but  Ihu  U  ran.  Tha  Divltton  would 
continue  to  tnainlain  this  authority  under  tha  rule 
aa  propoaed  and  tha  propoaad  detagatioo  aothorlty. 

"Paiapaph  lS.04(d)  laqolna  thai  K  tiaden 
lamain  laportable.  they  update  the  fonn  40  ai^er 
twelve  motttllB.  Cnmmtaeton  ataff.  however,  have 
bean  raqiiaating  that  fans  40i  be  updated  only  if 
tradara  are  hi  rapacUng  atataa  after  a  twenty-four- 
montfa  period.  An  anaj^rala  of  farm  40  updates 
iodkatea  that  ktw  fonn  40R  show  lignificaol 
rhangae  In  the  informalion  comiinad  on  the  fonn 
afiar  a  ooa-year  period.  This  action  hai  aignincantly 
tedncad  the  number  of  focixi  40a  required  from 
tiadan  witfa  no  advene  imped  on  the 
ComnlaaioD'a  iurvelUaaca  prognm. 


nietcbanta.vS|milarly,  foreign  bitikan 
and  foreign  tAdere  report  only  if 
carrying  or  Riding  repoitabla.  i.e., 
large,  positiitas.  Pursuant  to  section  3(a] 
of  the  RFA  (St^&CMKBN,  the 
Chairman,  on  beESfof  the  Commlaaioo, 
certifies  that  the  proposed  rules  ivould 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entitle*.  The  Commission  invites 
comments  from  any  firm  which  believes 
that  these  rules  would  have  a  significant 
econaauc  impact  lipoo  its  operation*. 

B.  Paperwork  Reduction  Act  (PRA) 

The  PRA  of  1980, 44  U.S.C  3501  et 
set}.,  imposes  certain  requirements  on 
Federal  agencies  (including  the 
Commission)  in  connection  with  their 
csonducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA.  In 
c»mplianc»  with  tha  PRA,  the 
Commission  is  submitting  these 
proposed  rules  and  their  aaaotialed 
information  collection  retjuirements  to 
the  Office  of  Management  and  Budget 
The  burden  asstKlated  with  this  entire 
collection  and  those  amended  rules,  is 
as  follows: 

Avenge  burden  hours  pet  teqxinsa 0.3607 

Number  of  mponttants J),181 

FnqusDcy  of  mpoosa -Jkiljr 

Persons  wishing  to  comment  on  the 
infonnaUao  which  would  be  ratniired 
by  these  rules  should  contact  )etf  Hill, 
OGBtx  of  Management  and  Budget, 
Room  3228,  NEOB,  Washington.  DC 
20503,  (202)  395-7304.  Copies  of  the 
information  collection  submissiim  to 
OMB  are  available  from  Joe  F.  Mink, 
CFTC  Clearance  Officer,  Three  LaCsyette 
Centre,  1155  21st  Street.  NW., 
Washington.  DC  20581,  (202)  418-5170. 

UstofSobiecIa 

irCFBPart  15 

Brokers,  Reporting  and  recordkeeping 
requirements. 

17CFBftiitJB 

Commodity  futures,  Reposting  and 
recordkeeping  requirements. 

17CFRPartl7 

Brokers,  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 

17  CFR  Part  18 

Brokers.  Commodity  fiiturea. 
Reporting  and  recordkeeping 
requirements. 

17CTRPartl9 

Broker*.  Commotlity  fotures. 
Reporting  and  reconikaepisg 
requirements. 


In  considention  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Extjfiange  Act  (Act),  and 
in  peiticuUr,  sections  4g,  41,  5  and  Ba 
of  the  Act,  7  U.S.C.  6g,  6i.  7  and  12a 
(1994),  the  Commission  hereby  amends 
chapter  I  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  IS-AEPOmS-QBIERAL 
PROVISIONS 

1.  Hie  authority  dtatiao  for  part  15 
mntiniia*  to  read  as  follows: 

Atrthasllr  7  VS.C.  2, 4,  S,  A*.  Oc  (sHd), 
et  eg,  ei,  ek,  em,  en.  7, 9, 12a,  1«  and  21; 
S  U.S.C.  SK  and  $S20>). 

2.  Section  15.00  is  propoaed  to  be 
amended  by  revisiiig  pat*gra{A  (b)  to 
read  a*  follows: 

laaadtapana 


(b)  Reportable  position  means: 

(1)  For  reports  specified  in  parts  17, 
18  and  S  19.00(a)(2)  and  (a)(3)  of  this 
tenter  any  gpan  contract  podtion  that 
at  the  doae  tit  tha  mariiat  on  any 
busineas  day  atjuals  or  excaaili  tha 
quantity  spadflad  in  $  15.03  of  ttiis  part 
in  either 

(i)  Any  osia  futuia  of  any  cammotUty 
on  any  one  contact  maikat,  «««^liuiit<g 
futures  cootiacts  against  «4ii<:h  tuMoea 
of  delivery  have  been  stopped  by  a 
trader  or  issued  by  the  clearing 
tuganizatlon  of  a  ctmtract  maniat:  or 

01)  Long  or  shtnt  put  or  call  options 
thai  axardsa  into  mt  same  future  of  any 
cimimadity  tm  any  one  ctmtract  inukeL 

(2)  For  the  purposes  of  reports  ^Vfe 
specified  in  $  19.00(a)(1)  of  this  chapter, 
any  combined  futures  and  fiiture*- 
etpilvalent  optian  open  contact 
position  as  lufinad  in  part  ISO  of  this 
chapter  in  any  one  month  or  in  all 
months  comUneti,  either  net  long  or  net 
short  in  any  commodity  on  any  one 
contract  maricat,  axdudiitg  iiituie* 
posiUtms  against  «Aich  notices  of 
tlelivery  have  been  stopped  by  a  trader 
m  issued  by  the  clnaring  organizatttm  of 
a  contract  market,  whiiJi  at  the  cloee  of 
Aa  maikat  on  the  last  business  day  of 
the  weak  exceeds  tha  net  quantity  limit 
in  spot,  single  tw  in  all-mtmths  fixed  in 
$  150.2  of  this  chapter  for  the  particular 
commodity  and  contract  market 

3.  Section  15.01  is  proposed  to  be 
ameniled  by  revising  paragraph  (d)  to 
read  as  follows: 

9 16.01    Paiaana  racfulnd  la  lapact 

Id)  Persons,  as  specified  in  part  19  of 
this  chapter,  either 

(1)  Who  hold  or  control  option  and 
futures  ptisitions  that  exceed  tha 


amounts  set  forth  in  $  150.2  of  this 
t:hBpter  for  the  commodities  enumerated 
in  that  section,  any  part  of  which 
constitutes  bona  Side  hedging  positions 
(as  defined  in  S  1.3(z)  of  mis  chapter);  or 

(2)  Who  are  menjiants  or  dealera  tsf 
cotton  holding  or  controlling  positions 
for  future  delivery  in  cotton  that  equal 
or  exceed  the  amount  set  forth  in 
S  15.03. 

PART  18— REPORTS  BY  CONTRACT 
MARKETS 

4.  The  authority  citation  for  Part  16 
txmtinues  to  read  as  follows: 

'-.  7  U.S.C  8a.  «c  eg,  ei.  7  and 


tZA. 

Mia.aSandiaL«   tRnwaadand 


5.  Part  18  is  proposed  to  be  amentled 
by  removing  and  reaerving  SS  16.02  and 
16.03. 

6.  Section  16.00  is  proposed  to  be 
amended  by  tavising  paragraph  (a)(5)  to 
read  a*  follows: 

tICOO    Claaifcg  aiawtsr raporta. 

(a)*** 

(5)  For  futures,  ttia  quantity  of  tha 
commodity  for  which  ileBvary  notice* 
have  bean  issoad  by  the  clearing 
otganJaaUon  of  the  iTtmyirt  maritet  and 
the  iiuantity  for  which  BOttoaa  have 
been  stopped  during  Iha  ilay  covared  by 
thaiapuit.  -^ 

7.  Section  16.01  la  prapoead  to  ba 
amantled  by  ranioving  paiagnphs  (aH5) 
and  (aH6)  and  retleai^iating  paragraph 
(a)(7)  as  (a)(5);  by  redwatgnating 
paragraph  (c)  as  (b)(3);  antl,  by  ailding 

a  new  paragraph  (c)  and  revising 
paragraph  (d)  to  read  as  follow*: 

/itiOl  'Xiadl. 
^pnB^a^ia  snac^  t 

(c)  Critical  dates.  Bach  contract 
market  shall  report  to  the  Commission 
for  each  fotures  contract  the  first  notice 
date  and  the  last  trading  tlate  and  ibr 
each  option  ctmtract  the  expiration  tiale 
in  aixonianise  with  paragraph  (d)  of  this 
sei:tion. 

(d)  Reports  to  the  Coaunission.  Unless 
othnwise  approved  by  the  Commissitm 
or  its  designee,  contract  markets  shall 
submit  tha  Infatmatioo  specified  in 
paragraphs  (a),  (b)  and  (c)  of  this  section 
as  follows: 

(1)  Using  a  fotmat  and  ixKling 
strut:ture  approved  in  writing  by  the 
Ctmimlssien  or  its  designee  in  both 
hard^copy  fonn  and  on  (xonpatible  ilaU 
pRioessing  metlia: 

(2)  Whan  eadi  such  form  of  the  data 
is  first  available  but  not  later  than  7  ajn. 
on  the  business  day  following  the  day 


to  which  the  infotmatitm  pertains  for 
the  delta  factor  and  settlement  price  and 
not  later  than  3  p.m.  for  the  remainder 
of  the  information:  and 

(3)  Except  for  tiial-up  tiata 
transmission,  at  the  regional  office  of 
the  Commission  having  local  < 

furisfliction  with  respect  to  such 
ctmtract  market 

8.  SacUtm  16.06  is  propoaed  to  ba 
reviled  to  read  a*  follows: 

f16M    EiTOfa  er  osniaalans. 

CoQttact  marketa  ahall  file  with  tha 
Comnunian  on  compatible  tlata 
proceaaing  metlia  using  a  format  and 
coding  alructure  apprtived  by  the 
Cammissioo  or  its  tusignae,  conactkos 
to  erron  or  omlssitms  in  tlata  previously 
filed  with  the  Commission  pursuant  to 
§§16.00  and  16.01. 

9.  Section  16.07  is  ]»opoaad  to  be 
revised  to  read  as  follows: 


|1MT   OatafMlan  al  authoctly  Is  OM 
DvaalBr  of  tna  DMaton  o1  Eooaotan 


The  Conuniaaian  heiaby  tlalagala*, 
imUl  the  Commlsaiao  tndan  olharwiaa, 
the  audtority  sat  faith  in  parapapb  (a)  > 
of  this  aacUon  to  the  Director  of  tiia 
Diviaioa  of  Economic  Analysis  and  the 
auduotty  set  forth  In  paragraph  (b)  of 
tfaiaaartoa  to  tha  Exacutive  Dlrectm  to 
be  axardaad  by  sodi  diiactor  or  by  sudi 
othar  amployae  or  employee*  of  such 
ilirector  a*  may  ba  dadgnatad  bt»n  time 
to  time  by  tha  tlirector. 

(a)  Pursuant  to  §§  16.00(b),  and 
16.01(d)  the  authority  to  dietermina 
whether  ctmtiact  mariwts  must  submit 
data  in  machine-readable  farm  or  hard- 
copy  or  both,  and  the  time  and 
Conmisaion  office  at  which  such  data 
may  ba  submittad  where  the  director 
tletetminfa  that  a  contract  marimt  is 
unable  to  meet  the  tequiremants  set 
faltii  in  the  tegulatitms. 

(b)  Pursuant  to  §§  16,00(b)(l), 
16.01(d)(1),  and  16.06,  the  autiiority  to 
approve  the  use  of  data  pwfassing 
metlia  other  than  ctimpatible  tlata 
prtKeaaing  metlia  as  that  term  is  tlafinad 
in  §  15.00(1)  of  tills  chapter  and  to 
approve  the  format  and  coding  structure 
lued  by  txmtract  mariuls. 

PART  17— REPORTS  BY  RfTURES 
COMMHSKM  MERCHANTS, 
MEMBERS  OF  C0NT1UCT  MARKETS 
AND  FOREIGN  BROKERS 

10.  The  authority  dtation  for  Part  17 
cx)ntiiuies  to  read  as  follows: 

Auduritr  7  U.S.C  sa,  6c,  6d,  ef,  eg,  ea, 

7  and  12s  unless  otherwise  ootsd 

11,  Section  17.00  is  propoaed  to  ba 
amended  by  revising  paragraphs  (a),  (il), 
(e),  and  (g)  to  read  as  follows: 


^ 
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^^7M   MonMUon to b* (umWwd by 
talune  conmlMion  iMrelients,  olvsfln9 


(a)  Special  Accounts — Beportable 
futures  positions,  delivery  notices  and 
exchanges  of  future*  for  cash.  (1)  Each 
futures  commission  merchant,  clearing 
member  and  foreign  broker  shall  submit 
a  report  to  the  Commission  for  each 
business  day  with  respect  to  all  special 
accounts  carried  by  the  fiituiM 
commission  merchant,  clearing  member 
or  foreign  brolcer.  except  for  accounts 
carried  on  the  books  of  another  futures 
commission  merchant  on  a  fully- 
disclosed  basis.  Except  as  otherwise 
authorized  by  the  Commission  or  its 
designee,  such  report  shall  be  made  on 
compatible  date  processing  media  in 
accordance  with  the  format  and  coding 
provisions  set  forth  in  paragraph  (g)  of 
this  section.  The  report  shall  show  each 
futures  position,  separately  for  each 
contract  market  and  for  each  future,  and 
each  put  and  call  option  position 
separately  for  each  contract  market, 
expiration  month  and  strike  price  in 
each  special  account  as  of  the  cloaa  of 
market  on  the  day  covered  by  the  report 
and,  in  addition,  the  quantity  of 
exchanges  of  futures  for  physicals  and 
the  number  of  delivery  notices  issued 
for  each  such  account  by  the  clearing 
ofganizstion  of  a  contract  market  and 
the  number  stopped  by  the  account. 

(2)  A  report  covering  the  first  day 
upon  which  a  special  account  is  no 
longer  reportable  shall  also  be  filed 
showing  the  information  specified  in 
paragraph  (a)(1)  of  this  section. 


'^  (4)  Positions  in  omnibus  accounts. 

•        •        •        •        • 

(g)  Afedio  and  file  chatttcteristics.  (1) 
Except  as  otherwise  approved  by  the 
Commission  or  its  designee,  all  required 
records  shall  be  submitted  together  in  a 
single  file.  Each  record  will  be  80 
chfflvcters  long.  Specific  record  formats 
are  shown  in  tables  below.  There  are 
two  different  record  descriptions.  The 
file  must  begin  with  a  type  I  record 
identifying  the  sequence  of  type  II 
records  that  follow  as  larve  trader  data. 

(2)  The  requited  records  are  as 
follows: 

(i)  Type  I  recortL 


(d)  Net  positions.  Futures  commission 
merchants^  clearing  members  and 
foreign  brokers  shall  report  positions  net 
long  or  short  in  each  future  of  a 
commodity  and  each  strike  price  of  a 
put  or  call  option  for  each  expiration 
month  in  all  special  accounts,  except  as 
specified  in  paragraph  (e)  of  this 
section. 

(e)  Gwss  positions.  In  the  following 
cases,  the  futures  commission  merchant, 
clearing  member  or  foreign  broker  shall 
report  gross  long  and  short  positions  in 
each  future  of  a  commodity  and  each 
strike  price  of  a  put  or  call  option  for 
each  expiration  mooth  in  all  special 
accoimts: 

(1)  Positions  which  are  reported  to  an 
exchange  or  the  clearinghouse  of  an 
exchange  on  a  gross  basis,  which  the 
exchange  uses  for  calculating  total  open 
interest  in  a  commodity; 

(2)  Positions  in  accounts  owned  or 
held  iointly  with  another  person  or 
persons: 

(3)  Positions  in  multiple  accounts 
subiect  to  trading  control  by  the  same 
trader,  and 


Begin- 
counn 


18 


\jK0t\ 


10 
8 

82 


Type- 


AN 
AN 


Vakiaornama 


■X  01  Refl". 
Report  Dale. 
Spaces. 
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S   signed  numeric 

(ii)  Type  II  Record. 


HoeoKl 
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66 
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AN 

Expiration  Date 
C2). 

79 

— 

Resetvea 

(3)  Field  definitions  are  as  follows: 
(i)  Peport  Type.  This  report  format 
will  be  used  to  report  three  types  of 
data:  Long  and  short  futures  and  option 
positians.  bituies  delivery  notices 
issued  and  stopped,  and  exchanges  of 
futures  for  physicals  bought  and  sold. 
Valid  values  for  the  report  type  are  "RP" 
for  reporting  positions,  "DN"  for 
reporting  Dotit:e'..and  "EP"  for 
reporting  futures  for  physicals. 

(ii)  Reporting  Firm.  The  clearing 
member  number  assigned  by  an 
exchange  or  clearing  house  to  identify 
reporting  firms.  If  a  firm  is  not  a  clearing 


member,  a  thrae-cfaaracter  alpha- 
numeric identifier  assigned  by  the 
Commission. 

(iii)  Account  Number.  A  unique 
identifier  assigned  by  the  repotting  firm 
to  each  special  accoiuit.  The  field  is  0- 
filled  with  account  number  right- 
justified.  Assigiunent  of  the  accoimt 
number  is  subject  to  the  provisions  of 
SS  17.00  (b)  and  (c)  and  17.01(a). 

(iv)  Report  Date.  The  format  is 
YYVyMMMD,  where  YYYY  is  the  year, 
MM  is  the  month,  and  OP  is  the  day  of 
the  month. 

(v)  Exchange.  This  is  a  two-character 
field  used  to  identify  the  exchange  on 
whidi  a  position  is  held.  Valid  values 
are  as  follows: 

01  Chicago  Board  of  Trade. 

02  Chicago  Mercantile  Exdianga. 

03  MidAsnerica  Commodity  Exctiange. 

06  Coffee.  Sugar  and  Cocoa  Exciiaage. 

07  Comax  Division  of  NYME. 

08  Kanni  Qty  Board  of  Trade. 

09  Minneapolis  Grain  Exchange. 

10  Philadelphia  Board  of  Trade. 

12  New  York  Mercantile  Exchange. 

13  New  York  Cotton  Exchange. 

15  New  York  Futures  Exchange. 

(vi)  Put-Call  Code.  Valid  entries  are 
"C"  for  a  call  option  and  "P"  for  a  put 
option.  For  futures,  the  field  is  blank. 

(vii)  Commodity  (1).  An  exchange- 
assigned  commodity  code  for  the  fiitures 
or  option  contract. 

(viii)  Expiration  Date  (11  The  date 
format  is  YYYYMMDD  and  represents 
the  expiration  date  or  delivery  date  of 
the  reported  futtires  or  option  contract. 
For  date-specific  instruments  such  as 
flexible  products,  the  full  date  must  be 
reported.  For  other  options  and  futures, 
this  field  is  used  to  report  the  expiration 
year  and  month  for  an  option<»ntract 
or  a  delivery  yeer  and  month  for  a 
fiituires  contract.  The  day  portion  of  the 
field  for  these  contracts  contains  spaces. 

(ix)  Strike  Price.  This  is  a  signed 
nuii>eric  field  for  reporting  option  strike 
prices.  The  strike  prices  should  he  right- 
justified  and  the  field  zero-filled.  Strike 
prices  must  be  reported  in  the  same 
formats  that  are  specified  by  an 
exchange.  For  futures,  the  field  is  left 
blank. 

(x)  Exercise  Style.  VaUd  values  for  this 
field  are  "A"  for  American  style 
options,  i.e.,  those  that  can  be  exercised 
at  any  time  during  the  life  of  the 
options:  and  "E"  for  European,  i.e., 
those  that  can  be  exercised  only  at  the 
end  of  an  option's  life.  This  field  is 
required  only  for  flexible  instruments  or 
as  otherwise  specified  by  the 
Commission. 

(xi)  Long-Buy-Stopped  (Short-Sell- 
Issued).  When  report  type  is  "RP", 
report  longfshort)  positions  open  at  the 


end  of  a  trading  day.  When  re[>ort  type 
is  "DN",  nport  deUvery  notices  stopped 
(iasued)  oo  behalf  of  the  account.  When 
report  type  is  "EP",  report  purchases 
(sales)  of  futures  far  cuh  for  the 
account  Report  all  infbnnation  in 
contracts.  Poaitioo  data  are  reported  on 
a  net  or  grtws  basis  in  accordance  with 
paragrapha  (e)  and  (d)  of  this  section. 

(xU)  Commodify  (2).  The  aoccbange 
asslgiied  commodity  code  for  a  futures 
contract  or  other  instrument  that  a 
position  is  ex^Klsed  into  from  a  date- 
specific  or  fle>dole  option. 

(xiii)  Expiration  IMb  (2).  Similar  to 
other  dates,  the  format  is  YYYYMMDD 
and  represents  the  expiration  dale  or 
delivery  month  and  year  of  the  future  or 
other  instrument  that  a  position  is 
exercised  into  from  a  date-specific  or 
flexible  option. 
*        •        •        •        • 

12.  Section  17.02  is  propowd  to  be 
amended  by  revising  peragraph  (a)  as 
follows: 

|17M   PlwaaidTtawolFllingRaparta. 

(a)  For  data  submitted  on  compatible 
data  processing  media: 

(1)  At  the  Chicago  Regional  office  for 
dial-up  data  transmission;  at  the 
Chicago  or  New  York  Ragiotuil  Office  for 
magnetic  tape;  and  at  the  Chicago,  New 
York  or  Kaiisas  City  Regional  Office  for 
magnetic  diskettes. 

(2)  Not  later  than  9  a.m.  on  the 
Inuiness  day  following  that  to  which  the 
infodnation  pertains  or  for  contract 
markets  on  an  exchange  that  is  receiving 
data  from  the  Commissi  on,  at  such 
earlier  time  as  specified  by  the 
exchange. 

13.  Section  17.04  is  proposed  to  be 
amended  by  revising  paragraph  (a)  and 
the  intrtxluctoiy  text  of  paragraph  (b)  to 
read  as  follows: 

1 17.04    napuiMng  oamlbiia  aeoounla  to 
Itie  cenyliiy  kituiee  comnilaelon  msfdieiit 
orfofeign  bfofcsr. 

(a)  Any  futures  commission  merchant, 
clearing  member  or  foreign  broker  who 
establidies  an  omnibus  account  with 
another  futures  commission  merchant  or 
foreign  broker  shall  report  to  that 
futures  commission  merchant  or  foreign 
broker  the  total  open  long  positions  and 
the  total  open  short  positions  in  each 
future  of  a  commodity,  and,  for 
conunodity  option  transections,  the  total 
open  long  put  options,  the  total  open 
short  put  options,  the  total  open  long 
call  options,  and  the  total  open  short 
call  options  for  each  commodity  option 
expiration  date  and  eech  strike  price  in 
such  account  at  the  close  of  trading  each 
day.  The  information  required  by  this 


section  shall  he  reported  in  sufficient 
time  to  enable  the  futures  comnussion 
merchant  or  foreign  broker  with  whtan 
the  omnibus  account  is  established  to 
comply  with  Part  17  of  these  regulations 
and  reporting  requirements  established 
by  the  contract  markets. 

(b)  In  determining  open  long  and 
open  short  futures  positions,  and  open 
purchased  long  and  open  granted  mort 
option  positions,  in  an  omnibus  account 
for  purposes  of  complying  with 
S  17.00(f),  §  1.37(b)  and  $  1.S8  of  this 
chapter,  a  futures  commission 
merchant,  clearing  member  or  foreign 
broker  shall  total  the  open  long 
positions  of  all  traders  and  the  open 
short  positions  of  all  traden  in  mch 
future  of  a  commodity  and,  for 
conunodity  option  transactiona,  shall 
total  the  open  put  long  options,  the 
open  short  put  options,  tne  open  long 
call  options,  and  the  open  short  call 
options  of  all  traders  for  each 
commodity  option  expiration  date  aiul 
each  strike  price.  The  futures 
commission  merchant,  clearing  member 
or  foreign  broker  shall,  if  both  open  long 
and  short  positions  in  the  same  future 
are  carried  for  the  same  trader,  compute 
open  long  or  open  short  fotutes 
positions  as  instructed  below. 

PART  1»-REI>ORTS  BY  TRADERS 

14.  The  authority  dtaUon  for  part  18 
continues  to  read  as  follows: 

Aatkoritjr:  7  U.S.C  2. 4, 6a,  6c,  ef,  6g,  61. 
6k,  6m,  6n.  13a,  and  1»:  S  U.S.C  SS2  and 
SS2(b)  unless  otherwise  noted. 

15.  Part  18  is  proposed  to  be  amended 
by  adding  a  new  S  18.03  as  follows: 

118.03    DslaaaMow  d  iithoilty  to  the 
Director  of  llM  DIvWoti  of  Eoonomlc 
Anelyele. 

The  Commission  hereby  delegates, 
until  the  Commission  orders  otherwise, 
the  authority  to  make  special  calls  on 
traders  for  information  as  set  forth  in 
§$  18.00, 18.04  and  18.05  to  the  Director 
of  the  Division  of  Economic  Analysis  to 
be  exercised  by  the  Director  or  by  such 
other  employee  or  employees  of  the 
Director  as  may  be  designated  from  time 
to  time  by  the  Director. 

16.  Section  18.04  is  proposed  to  be 
amended  by  removing  paragraph  (d)  and 
by  revising  the^attoductory  text  to  reed 
as  follows:    ' 


f18J>4    SMMiNMofr 

Every  trader  who  holds  or  controls  a 
reportable  option  or  futures  position 
shall  alter  a  special  call  upon  such 
trader  by  tile  Commission  or  its 
designee  file  with  the  Commission  a 
"Statement  of  Reporting  Trader"  on  the 


form  40  at  such  tiine  and  place  as 
directed  in  the  call.  All  traden  shaU 
complete  part  A  of  the  form  40  and,  in 
addition,  shall  complete: 

Part  B — If  the  trader  is  an  individual,  a 
partnership  or  a  joint  tenant 

Part  C — If  the  trader  ii  a  carporatioD  or 
type  of  trader  otlier  tlian  an  individual, 
pertoenfaip,  or  joiat  teoanL 


PART  1»-REP0RTS  BY  PERSCIW 
HOUMNQ  BONA  nOEHEDQE 
POSITIONS  PURSUANT  TO  1 1J(Z)  OF 
TTW  CHAPTER  AND  BY  MERCHANTS     , 
AND  DEALERS  M  COTTON  i 

17.  The  authority  section  for  part  19       1 
continues  to  read  as  follows:  ' 

A^haritr  7  U.S.C  6g(a).  6i  and  12a($), 
unless  otbenriae  Doled 

18.  Section  19.00  is  proposed  to  be 
amended  by  revising  paragraphs  (aKl) 
and  (a)(3)  to  lead  as  follows: 

a  18X0   QanaiM  pmrtatone, 

(a)  •  •  • 

(1)  All  persons  holding  or  controlling 
options  or  fotures  positions  that  are  ' — 

reportable  pursuant  to  S  15.00(b)(2)  of     " — ^ 
this  chapter  and  any  part  of  which 
constitute  bona  fide  hedging  positions 
as  defined  in  S  1.3(z)  of  this  chapter, 
*        •        •        •        • 

(3)  All  persons  holding  or  controlling 
poeitions  that  are  reportable  pursuant  to 
$  lS.00(b)(l)  of  this  chapter  who  have 
received  a  special  call  for  series  '04 
reports  from  the  Commission  or  Its 
designee.  Filings  in  response  to  a 
special  call  shall  be  made  withiaone 
business  day  of  receipt  of  the  special 
call  unless  otherwise  specified  in  the 
call.  For  the  purposes  of  this  paragraph, 
the  Conunission  hereby  delegates  to  the 
Director  of  the  Division  of  Economic 
Analysis,  or  to  such  other  persos' 
designated  by  the  Director,  authority  to 
issue  calls  for  series  '04  reports. 

Issued  in  Wathinglan,  OC.  this  12tb  day 
of  |uly,  1996,  by  the  Coamiisaion. 
)eaaA.Wabb. 
Secrelo/y  of  the  Comnussion. 
IFR  Doc  96-18262  Filed  7-17-96: 6:46  am) 
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ACnOM:  Proposed  rule. 


V:  The  purpose  of  this 
niienuking  action  is  to  revise  the 
Rights-of-way  over  Indian  Lands 
regulations.  This  was  identified  for 
reinvention  under  the  National 
Performance  Review.  It  is  written  in 
plain  English  to  make  the  rule  easier  to 
read  and  understand  for  Indian 
landowners  and  realty  staff. 
DATES:  Comments  by  interested  parties 
must  in  writing  and  we  must  receive 
them  September  IS,  1996. 
AOOnesSES:  You  must  mail  or  hand 
carry  your  comments  to  Temnce  L. 
Virden.  Acting  Director.  Office  of  Trust 
Responsibilities.  Bureau  of  Indian 
A&irs.  Department  of  the  Interior,  1849 
C  SUwt.  NW.,  MS  4513  MIB, 
Washington.  DC  20240. 

FOR  Ftiimcn  »ifoiimTiow  contact: 

Alice  Harwood,  Acting  Chief,  Division 
of  Real  Estate  Services,  Bureau  of  Indian 
Aflsirs,  Department  of  the  Interior,  1849 
C  Street,  NW..  MS  4513  MIB, 
Washington,  DC  20240. 
turP\JBtEm»M1  WFOMHTION:  The 
proposed  rule  has  been  rewritten  to 
ndlitate  its  use  by  the  general  public 
and  the  individual  Indians  aSected  by 
the  rule.  Sections  that  no  longer  apply 
have  been  deleted  and  sections  added 
for  clarification.  No  substantive 
revisions  are  proposed  in  this  rule. 

The  authority  to  issue  rule  and 
regulatimis  is  vested  in  the  Secretary  of 
the  Interior  by  5  U.S.C.  301  and  sections 
463  and  465  of  the  Revised  Statutes.  25 
U.S.C.  2  and  9,  and  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

Publication  of  the  proposed  rule  by 
the  Department  of  the  Interior 
(Department)  provides  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Interested  persons 
may  submit  written  comments  regarding 
the  proposed  rule  to  the  location 
identified  in  the  "addresses"  section  of 
this  document. 

The  Department  has  determined  that 
this  rule: 

•  Does  not  have  significant  federalism 
effects: 

•  Will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
etseq.l: 

•  Does  not  constitute  a  maior  Federal 
action  significantly  affecting  the  human 
environment,  and  no  detailed  statement 
is  Deeded  under  the  National 
Environmental  Policy  Act  of  1969; 

•  Does  not  have  significant  takings 
implications  in  accordance  with 
Executive  Order  12630;  and 


•  Is  exempt  by  OMB  from  the 
provisioas  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d))  and  does 
not  require  a  review  by  the  OfBoeof 
Management  and  Budget. 

Last  ofSiriiJMis  in  25  CFKPail  ia9 

Indians,  lands. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  revise  Part  169 
of  TiOe  25  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  ia»-.W0HT8OF-WAV  OVER 
MOUN  LANDS 


Sec 

165.1  What  ate  the  defioitioiis  of  the  terms 
used  In  this  part? 

169.2  What  is  tb*  purpom  and  Kope  of  Ihii 
tsguiation? 

169.3  Oo  I  Dead  the  coawnt  of  landotrnen 
far  grants  of  right-of-way? 

169.4  How  do  I  get  a  pennlt  to  furvfly  for 
■  right-of-way  acrou  individually 
owned,  Itlbal  or  govennnent-ownad 
land? 

186.5  How  do  1  apply  for  a  right-of-way? 

169.6  Am  1  required  to  submit  maps? 

169.7  What  are  the  r«c)uinimenta  for  fisld 
note*? 

169.8  How  do  I  identify  the  locatioo  of  my 
prapoaad  right-o(-wiy  to  a  public 
aurvey? 

169.9  Can  natural  objects  or  monunienti  be 
used  as  terTninal  points? 

169.10  How  are  maps  and  field  notes 
relevant  to  township  and  section  Unas? 

169.1 1  What  should  aflidaviu  and 
certificates  contain? 

169.12  What  is  the  consideration  for  right- 
of-way  granla? 

169.13  What  other  damagss  must  I  pay? 

169.14  What  must  I  do  to  pay  for  the  right- 
of-way  and  damages? 

169.15  fiow  is  the  grant  appn>vai  handled? 

1 69. 1 6  Do  I  need  to  Ble  an  affidavit  of 
completion? 

169.17  What  happens  if  1  need  to  change 
the  location  of  my  right-of-way  from  the 
original  plan? 

169.18  la  then  a  specific  time  limit  for 
approved  right-of-way  grants? 

169.19  Can  I  renew  right-of-way  grants? 

169.20  Will  I  be  notified  if  my  rigbtof-way 
grant  is  terminated? 

169.21  Who  is  responsible  for  reporting 
condemnatiOD  actions  involving 
individually  owned  Indian  lands? 

169.22  How  do  1  get  permission  to  construct 
a  aatvica  Una  acnxa  individually  owned 
Indian  land? 

169.23  How  do  I  get  permission  to  construct 
a  railroad  across  Indian  land? 

169.24  Are  railroads  in  Oklahoma  sub)ect  to 
only  tvro  Acts? 

169.25  What  acts  authorise  oil  and  gas 
pipelines? 

169.26  What  must  I  do  to  lay  a  pipeline 
after  my  grant  far  right-of-%vay  is 
approved? 

169.27  What  Acts  authorize  rights-of-way 
grants  far  telephone  and  telegraph  liner, 
radio,  television  and  otlier 
communications  facilities? 


169.28  How  do  I  apply  for  rigbu-of-way  for 
electric  power  projects? 

169.29  What  resuictions  apply  if  I  ask  for 

a  right-of-way  across  govopunent  owned 
lands  for  a  transmisaion  line? 

169.30  If  the  Department  uses  my  stirplus 
capacity  to  transmit  power,  wlial 
conditions  apply? 

169.31  May  1  apply  <br  land  that  I  need  for 
generating  plants? 

169.32  Who  can  apply  to  open  public 
highways  across  Indian  lands? 

AialiHrilT:  S  U.S.C  301: 62  Stat  17  (25 
U.S.C  323-328),  and  other  acU  cHed  in  Uie 
text 

I1W.1    WlutareVMdatMOonsodlw 
Mum  uMd  In  flits  partT 

Field  Notes  mean  notes  taken  by  the 
surveyor  while  surveying  land  for  a 
right-of-way. 

Individually  owned  land  means  land 
or  any  interest  therein  held  in  trust  by 
the  United  States  for  the  benefit  of 
individual  Indians,  and  land  or  any 
interest  therein  held  by  individual 
Indians  subject  to  Federal  restrictions 
against  alianation  or  encumbrance. 

Government  owned  land  means  land 
owned  by  the  United  States  and  under 
the  jurisdiction  of  the  Secretary  of  the 
Interior  which  was  set  aside  for  the  use 
and  benefit  of  Indiana. 

Secretory  mearu  the  Secretary  of  the 
Interior  or  authorized  representative 
acting  under  delegated  authority. 

Tnbe  means  any  Indian  tribe,  band, 
nation,  pueblo,  community,  corporation, 
nificheria,  colony,  or  other  group  of 
Indians. 

Tribal  land  means  land  or  any  interest 
therein,  title  to  which  is  held  by  the 
United  States  in  trust  for  a  tribe  or  title 
held  by  any  tribe  subject  to  Federal 
restrictions  against  alienation  or 
encumbrance,  and  land  reserved  for 
Indian  Bureau  administrative  purposes 
or  lands  held  by  the  United  States  in 
trust  for  an  Indian  corporation  chartered 
under  section  17  of  the  Act  of  June 
18,1934  (48  Stat.  988:  25  U.S.C  477). 

f18«.2    WhatteOMpurpoaeandaeapeof 
IMa  regiiMionT 

(a)  Purpose:  These  regulations 
describe  the  procedures,  terms  and 
conditions  under  which  rights-of-way 
over  and  aciusa  tribal  land,  individually 
owned  land,  and  Govenunent  owned 
land,  may  be  granted. 

(b)  Scope: 

(1)  Appeals  fiom  administrative 
actions  under  this  part  must  foUow  the 
procedures  descrilwd  in  port  2  of  this 
chapter. 

(2)  These  regulations  do  not  cover  the 
granting  of  rights-of-way  upon  tribal 
lands  within  a  reservation  for  the 
purpose  of  constructing,  operating,  or 
maintaining  dams,  water  conduits, 
reaervoira,  powerhouses,  transmission 
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lines  or  other  works  that  constitute  a 
port  of  any  project  for  which  a  license 
is  roquired  by  the  Federal  Power  Act. 

(c)  For  lands  belonging  to  a  tribe 
orguiized  imder  the  Act  of  June  18, 
1934  (48  Stat.  984),  the  Federal  Power 
Act  provides: 

(1)  That  a  license  must  be  issued  to 
use  tribal  lands  vrithin  a  leservotion. 

(2)  The  license  will  contain 
conditions  the  Secretary  deems 
necessary  for  the  adequate  protection 
and  utilization  of  such  lands;  (16  U.S.C 
79>(e)). 

(3)  Aimual  charges  for  the  use  of  tribal 
lands  under  any  license  issued  by  the 
Federal  Power  (Commission  must  be 
subject  to  the  approval  of  the  tribe  (16 
U.S.C  803(e)). 

IIWJ    Do  I  need  the  consent  ot 
IsndewMf*  tor  grants  of  rlgM«)-«iay? 

(a)  Yes.  You  must  have  prior  written 
consent  from  the  tribe  for  a  grant  of 
right-of-way  or  permission  to  survey  on 
tribal  land. 

(b)  Yes.  You  must  have  prior  written 
consent  ftom  the  owner  or  owners  of 
individually  owned  Indian  lands  for  a 
grant  of  a  right-of-way  or  permission  to 
survey.  You  also  must  have  approval 
from  the  Secretary. 

(c)  The  Secretary  may  issue  a  permit 
to  survey  or  a  grant  of  right-of-way  over 
and  across  individually  owned  lands 
without  the  consent  of  the  individual 
Indian  owners  when: 

(1)  The  individual  owner  is  a  minor 
or  a  person  who  is  not  of  sound  mind. 

(2)  The  land  is  owned  by  more  than 
one  person  and  the  owners  or  owners  of 
a  majority  of  interests  consent  to  the 
grant. 

(3)  The  whereabouts  of  the  owner<s)  is 
unknown,  and  the  ownerfs)  of  any 
interests  or  an  owner  of  Q  majority 
interest  whose  whereabouts  are  known, 
consent  to  the  grant. 

(4)  The  heirs  or  devises  of  a  deceased 
owner  have  not  been  determined. 

(5)  The  ownera  are  so  nimierous  that 
it  is  impracticable  to  obtain  their 
consent. 

(6)  When  the  right-of-way  will  cause 
no  major  il^mage  to  the  owner  or  the 
land  and  can  be  adequately 
compensated  for  by  monetary  means. 

I1W.4    HowdoigstapamKtDaunnytor 
a  ilghHil-way  across  IndlvMusly  owned, 
MM  or  government  ownsd  land? 

(a)  You  must  file  a  written  application 
with  the  Secretary. 

(b)  You  must  describe  the  proposed 

firoject  fully,  dtiog  purpose  and  general 
ocation,  and  the  application  must  be 
accompanied  by  the  written  consents 
required  by  $  169.3. 


(c)  You  must  include  documentation    ' 
to  show  evidence  of  good  faith  and 
financial  responsibility. 

(d)  Your  application  must  be 
accompanied  by  a  check  or  money  order 
to  cover  twice  the  estimated  damages 
which  may  occur  as  a  result  of  the 
survey. 

(e)  You  may  submit  a  surety  bond  in 
lieu  of  a  check  or  money  order  provided 
the  company  issuing  the  surety  bond  is 
Uoensed  to  do  business  in  the  State 
where  the  land  is  located. 

(f)  Your  application  mustcontain  an 
agreement  for  payment  to  the  United 
States,  the  owners  of  the  land,  and 
occupants  of  the  land,  against  liability 
for  loss  of  life,  personal  injury,  and 
property  damage  octnuring  because  of 
survey  activities  caused  by  you,  your 
employees,  contractora  and  their 
employees  or  subcontractors  and  their 
employees. 

(g)  If  an  agency  of  the  Federal  or  State 
Government,  or  on  instrumentality 
thereof,  applies  and  is  prohibited  by  law 
from  depositing  estimated  damages  in 
advance  or  agreeing  to  paying  for 
damages,  the  requirement  for  a  deposit 
may  be  waived  providing  the  agency 
agrees  in  writing  to  pay  damages  as  soon 
as  they  occur. 

(h)  An  application  filed  by  a 
corporation  must  be  accompanied  by: 

(1)  A  copy  of  its  charter  or  articles  or 
incorporation  duly  certified  by  a  State 
official  of  the  State  where  the 
corporation  was  organized. 

(2)  A  certified  copy  of  the  resolution 
or  bylaws  of  the  corporation  authorizing 
the  filing  of  the  application. 

(3)  A  certificate  from  a  State  official 
verifying  that  the  applicant  is 
authorized  to  do  business  in  the  State 
where  the  land  is  located  if  the 
applicant  is  incorporated  out  of  State. 

14)  A  certified  copy  of  the  articles  of 
partnership  or  association  if  an 
application  is  filed  by  an 
unincorporated  partnership  or 
association.  If  there  is  no  certificate,  this 
must  be  stated  over  the  signature  of  each 
member  of  the  unincorporated 
partnership  or  association. 

(5)  Proof  of  current  financial 
responsibility  and  good  faith  will  be 
sufficient,  if  you  have  previously  filed 
an  application  accompanied  by  the 
required  documents.  You  must 
reference  the  date  and  place  of  filing. 

(i)  The  Secretary  will  write  you  a 
letter  informing  you  whether  or  not  you 
are  granted  permission  to  survey. 

|iag,S   Howdolapp(ylorarlg««t«f-wayt 

You  must  submit  a  written 
application  in  duplicate.  The 
application  must  do  all  of  the  following: 

(a)  Identify  the  use  for  the  ri^t-of- 
way. 


(b)  Cite  the  statute<s)  under  which  it 
is  filed  and  the  width  and  length  of  the 
requested  rigbt-of-wav. 

(c)  Include  proof  of  your  good  hith 
and  financial  responsibility. 

(d)  If  you  are  a  corporation,  you  must 
follow  the  same  procedures  outlined  In 
S  189.4(h)  of  this  part. 

(e)  Your  application  must  be 
accompanied  by  an  affidavit  agreeing  to 
do  all  of  the  followins: 

(1)  To  construct  and  maintain  the 
right-of-way  in  a  workmanlike  manner. 

(2)  To  pay  promptly  all  damages  and 
compensation,  in  addition  to  the  deposit 
due  to  the  landowners  and  authorized 
usera  and  occupants  of  the  land  for  the 
survey,  granting,  and  construction  and 
maintenance  of  the  right-of-way. 

(3)  To  pay  the  landownen  and 
authorized  users  and  occupants  .against 
any  liability  for  loss  of  UfSTpeisonal 
injury  or  property  damage  arising  bom 
the  construction,  maintenance, 
oocup^cy  or  use  of  the  lands  by  you, 
your  employees,  contractors  and  their 
employees,  or  subcontractors  and  their 
employees. 

(4)  To  restore  the  lands  as  nearly  as 
possible  to  their  original  condition  upon 
the  completion  of  construction. 

(51  To  clear  and  keep  clear  the  right- ' 
of-wsy  and  to  dispose  of  all  vegetative 
and  other  material  cut,  uprooted,  or 
otherwise  accumulated  during  the 
construction  and  maintenance  of  the 
project. 

(6)  To  take  soil  and  resource 
conservation,  weed  control,  and 
protection  measiues  on  the  land. 

(7)  To  prevent  and  suppress  fires  on 
or  near  the  lands  to  be  occupied. 

(8)  To  build  and  repair  roads,  fences, 
and  trails  that  may  be  destroyed  or 
damaged  by  construction  work  and  to 
build  and  maintain  necessary  and 
suitable  crossings  for  all  roads  and  trails 
that  intersect  the  works  constructed, 
maintained,  or  operated  under. 

(9)  To  restore  as  nearly  as  possible  the 
land  to  its  original  condition  upon 
revoking  or  terminating  the  right-of- 
way. 

(10)  To  keep  your  address  ciurent. 
(Corporations  will  provide  the  address  of 
its  principal  place  of  business  and  of  the 
names  and  addresses  of  its  principal 
officers. 

(11)  If  you  are  a  corporation,  you  will 
not  interfere  with  the  use  of  the  lands 
by  or  under  the  authority  of  the 
landownere  for  any  purpose  not 
inconsistent  with  the  primary  purpose 
for  which  the  right-of-way  is  granted. 
The  Secretary  may  waive  this 
requirement  if  you  are  the  U.S. 
(^vemment  or  a  State  (kivemment  or 
other  part  and  prohibited  by  law  from 
eicecuting  any  of  the  above  stipulations. 
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(12)  You  will  inform  the  Bureau  of 
Indian  Aflaira  as  (o  any  aasignment  of 
right-of-way  by  providing  the  name  and 
addrasa  of  assignee. 

iimjt    Aw  I  raqulwd  to  wbiim  i—p«T 
Yes,  an  original  and  two  copies  of 
maps  of  definite  location  are  required 
with  each  application.  The  width  of  the 
right-of-Way  must  be  clearly  shown  on 
the  maps. 

(a)  You  must  file  a  separate  map  for 
each  20  mile  section  of  right-of-way. 
Tlte  last  section  may  include  any  excess 
of  10  miles  or  less. 

(b)  The  scale  should  be  2,000  feel  to 
an  inch.  Maps  may  be  drawn  to  a  larger 
scale  when  necessary,  unless  it  makes 
the  maps  too  cumbersome  for 
convenient  handling  and  filing. 

(c)  Maps  must: 

(1)  show  the  sections,  townships,  and 
ranges  affiacted: 

(2)  show  the  allotment  number  of 
each  tract  of  allotted  land  affected:  and 

(3)  clearly  designate  each  tract  of 
tribal  land  affected. 

I1W.7    WlutarelherMiulramanlalorlMd 
ne«M? 

You  must  submit  field  notes  with 
each  application. 

Field  notes  must: 

(a)  appear  along  the  line  indicating 
the  right-of-way  unless  this  makes  the 
maps  too  crowded  and  illegible: 

(b)  be  filed  separately  and  you  must 
place  a  sufficient  number  of  station 
numbers  on  the  maps  to  make  it  more 
convenient  to  follow  the  field  notes. 

(c)  be  typewritten: 

(d)  be  sufficiently  complete  to  permit 
the  line  indicating  the  right-of-way  to  be 
nadily  retraced  on  the  ground: 

(e)  show  whether  the  Tine  was  run  on 
true  or  magnetic  bearings. 

(1)  If  run  on  magnetic  bearings,  the 
variation  of  the  needle  and  date  of 
determination  must  be  stated.  One  or 
more  bearings  (or  angular  connections 
with  public  survey  lines)  must  be  given. 

(2)  The  10-mile  sections  must  be 
indicated  and  numbered  on  all  lines  of 
road  submitted. 

fia«J    HowttolMemlfyitMloeMtonol 
my  propoMd  rtgl»»ol-w»y  lo  a  pubMe 
■irwyT 

(a)  The  terminal  of  the  line  of  route 
must  be  fixed  by  reference  of  course  and 
distance  to  the  nearest  existing  comer  of 
the  public  survey.  The  maps,  the 
engineer's  affidavit,  and  the  certificate 
must  show  these  connections. 

(b)  If  termination  of  the  line  of  route 
is  upon  unsurveyed  land,  it  must  be 
connected  by  traverse  with  an 
established  comer  of  the  public  survey, 
if  not  more  than  6  miles  distant 

(c)  The  single  bearing  and  distance 
from  the  terminal  point  to  the  comer 


must  be  computed  and  noted  on  the 
maps,  in  the  enginaar's  affidavit,  and  in 
the  certificate. 

(d)  The  notes  and  all  data  for  the 
computation  of  the  traverse  must  be 
submitted. 

{ 1M.9    Can  natural  ob)ects  or  monunwnts 
be  uMd  n  iKmlnal  potntsT 

(a)  Connection  with  a  natural  object  or 
a  permanent  monument  which  can  be 
easily  found  and  recognized,  and  will 
fix  and  perpetuate  the  position  of  the 
terminal  point,  can  be  used  when  the 
distance  from  an  established  comer  of 
the  public  survey  is  more  tiian  6  miles. 

(b)  The  maps  must  show  the  position 
of  such  mark,  course,  and  distance  to 
the  terminus. 

(c)  An  accurate  description  must  be 
made  of  the  mark. 

(d)  Full  data  concerning  the  traverse, 
the  engineer's  affidavit,  and  the 
certificate  on  the  maps  must  state  the 
connections. 

I1M.10    How  ■•nap*  and  flew  notas      - 
relmnt  lo  tetmaWp  and  taction  lines? 

(a)  The  distance  to  the  nearest  existing 
comer  must  be  noted  when  the  line  of 
survey  crosses  a  township  or  section 
line  of  the  public  survey. 

(b)  The  maps  must  show  these 
distances  and  the  station  numbers  at  the 
points  of  intersections. 

(c)  The  field  notes  must  show  these 
distances  and  the  station  numbers. 

i  1  M^11Wha«  aiKMiM  tUMavna  and 
cwllflcatao  nonlalnT 

(a)  They  must  contain  certification  by 
the  survey  engineer  and  you  of  the 
accuracy  of  the  survey  and  maps  and  a 
definite  location  must  be  written  on  the 
maps. 

(d)  They  must  designate  by  termini 
and  length  in  miles  and  decimals,  the 
line  or  route  for  which  the  right-of-way 
application  is  made. 

(c)  Maps  covering  roads  built  by  the 
Bureau  of  Indian  Affairs  to  be 
transferred  to  a  county  or  State 
govenuneni  must  contain  an  affidavit 
indicating  the  accuracy  of  the  stirvey , 
executed  by  the  Bureau  highway 
engineer  in  charge  of  road  constmction. 

(dj  A  certificate  must  be  submitted  by 
the  State  or  county  engineer  or  other 
authorized  officer  accepting  the  right-of- 
way  stating  that  the  accuracy  of  the 
survey  and  maps  is  satisfactory. 

f1M.12    WlwlladwcoiMMwaMonlor 
rlQlil-of-wBy  giwilsT 

(a)  Consideration  Cor  any  right-of-way 
granted  or  renewed  under  this  part  must 
be  no  less  than,  but  not  limited  to,  tbe 
fair  market  value  of  the  rights  granted 
plus  severance  damages,  if  any,  to  the 
remaining  estate. 


(b)  We  will  write  a  letter  advising  the 
landownen  of  the  appraisal  information 
to  assist  diem  in  negotiatioiu  for  a  right- 
of-way  or  renewal. 

(c)  If  approved,  landownen  or  their 
representatives  may  waive  in  writing 
tbe  consideration  consisting  of  fair 
market  value  in  the  renewal  or  granting 
of  rights-of-way. 

liaa.13    WlalollMrdamagMfflUMIpayT 

You  will  be  required  to  pay  all 
damages  Incident  to  the  survey  of  the 
right-of-way  or  to  the  oonstmction  or 
maintenance  of  the  facility  for  which 
the  right-of-way  is  granted. 

|ia*.14    MiMmuMldolopayloraM 


At  the  tim^'ofining  an  applicatien  for 
right-of-way,  you  must: 

(a)  Deposit  the  total  estimated  dollar 
amount  of  consideration  and  damages 
with  the  Secretary. 

(b)  The  deposit  must  include  a  dollar 
amount  covering: 

(1)  consideration  for  the  right-of-way; 

(2)  severance  dairuges; 

(3)  damages  caused  during  the  survey: 
and 

(4)  estimated  damages  to  result  from 
construction  less  any  deposit  previously 
made. 

(c)  The  amount  deposited  as 
consideration  for  the  right-of-way  over 
any  parcel  must  not  be  less  than  the 
amount  specified  in  the  consent 
covering  that  parcel. 

(d)  If  the  amounts  deposited  are 
inadequate  to  compensate  the  ownera, 
you  must  increase  the  deposit  to  an 
amount  determined  by  the  Secretary. 

(e)  The  amounts  deposited  must  be 
held  in  a  "special  deposit"  account  for 
distribution. 

(f)  Amounts  deposited  to  cover 
damages  resulting  from  survey  and 
construction  may  be  disbursed  after  the 
damages  have  occurred. 

(g)  Amounts  deposited  to  cover 
considerations  for  the  right-of-way  and 
severance  damages  will  be  disbursed 
upon  the  granting  for  the  right-of-way. 

(h)  Any  monies  not  required  for 
disbursement  will  be  refiinded  to  you 
promptly  following  receipt  of  the 
affidavit  of  completion  of  construction. 

I1M.15   How  la  Hm  gnni  ^^)rov■l 


(a)  If  your  application  complies  with 
the  regulations,  we  will  issue  an 
approved  conveyance  document  to  grant 
your  right-of-way. 

(b)  We  will  mail  a  copy  of  the 
conveyance  document  to  you.  Maps  of 
definite  location  may  be  attached  to  and 
incorporated  into  the  conveyance 
document  by  reference. 
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(c)  The  conveyance  document  will 
inoorpomte  all  condidons  or 
restiictioiis. 

(d)  We  may  issue  one  conveyance 
doctunent  covering  all  of  the  tracts  of 
land  traversed  by  the  right-of-way,  or 
separate  conveyance  documents  that 
cover  one  or  several  tracts  included  in 
the  application. 

(e)  We  will  send  a  duplicate  original 
copy  of  the  conveyance  dociunents. 
together  with  any  other  pertinent 
documents,  to  the  office  of  records 
where  they  ivill  be  recorded  and  filed. 

(Q  You  ntay  proceed  with  the 
construction  work  as  soon  as  you 
receive  the  approved  conveyance 
document. 

|iat.1t   OelneadtoMeanalMevttel 


(a)  Yes.  You  must  promptly  file  an 
affidavit  of  completion  in  duplicate, 
executed  by  the  surveying  engineer  and 
certified  by  you. 

(b)  One  copy  of  the  affidavit  will  be 
sent  to  the  office  of  record. 

(c)  Failure  to  file  an  affidavit  will 
subject  the  right-of-way  to  cancellation. 
(See  section  169.20  of  this  pari) 

I  IM^lTWliM  iMppent  H I  rieed  M  ctnnge 
Ihe  liKsMun  o4  my  fflQhf^44vay  from  ttie 
otIgkMl  planT 

(a)  You  ate  requited  to  file  amended 
maps  and  field  notes  showing  the  new 
location. 

(b)  A  right-of-way  for  the  now  route  or 
location  will  be  subject  to  all 
requirements  of  the  original  location, 
including  consent,  approval,  damages, 
and  payment  of  damages. 

(cj  You  roust  submit  necessary 
documents  to  extinguish  the  ri^t-of- 
way  at  the  original  location. 

(d)  These  documents  will  be  sent  to 
the  office  of  record  for  recording  and 
filing. 

I1M.18   lattiaieaapeoMcllmeHRintor 
approved  rtghVof«ay  granleT 

(a)  Yes.  All  grants  will  be  in  the  form 
of  easements  for  the  periods  stated  in 
the  conveyance  document. 

(b)  Rights-of-way  granted  under  the 
Act  of  Febmary  5,  1948  (62  Stat.  17;  25 
U.S.C.  323-328),  have  no  time 
limitation,  but  rights-of-way  for  all  other 
purposes  will  be  for  a  period  not  to 

'  exceed  50  years.  This  will  be  refieded 
in  the  conveyance  document. 

(c)  Rights-of-way  covered  under  the 
Act  are  for 

(1)  lines  for  railroads,  telephone  lines, 
telegraph  lines; 

(2)  public  roads  and  highways,  access 
roads  to  homesite  properties: 

(3)  public  sanitary  and  storm  sewer 
lines  including  sewage  disposal  ^d 
treatment  plants:  water  control  and  use 


projects  (including  but  not  limited  to 
dams,  reservoire,  flowage  easements, 
ditches,  and  canals);    ' 

(4)  oil,  gas,  and  public  utiHiy  water 
pipelines  (including  pumping  stations 
and  related  bdlities),  electric  power 
projects,  generating  plants,  switch 
yards,  electric  transmission  and 
distributian  (including  poles,  towere, 
and  related  facilities) ;  and 

(5)  service  roads  and  trails  essential  to 
any  of  the  above  uses. 

|16t.19    CnlranewrlgM-of-anygranlaT 

(a)  Yes.  You  can  submit  an 
application  for  a  renewal  of  the  grant  on 
or  before  the  expiration  date  of  any 
right-of-way  granted  for  a  limited  term 
ofyears. 

(b)  If  the  renewal  involves  no  change 
in  the  location  or  status  of  the  original  v 
right-of-way  grant,  you  can  file  with 
your  application  a  certificate  under  oath 
setting  out  this  fact. 

(c)  Your  giant  may  be  extended  for  a 
like  term  of  yeare,  upon  payment  of 
consideration. 

(d)  Your  application  for  renewal  will 
he  treated  the  same  as  an  original 
application,  4f  any  cfaaage  in  the  size, 
type,  or  location  is  involved. 

f1M,20  \MWIbaiiolMadHiiiyrit^»««- 
amy  Qrant  le  Mrmlneladf 

(a)  Yes.  All  rights-otway  granted 
under  these  regulations  may  be 
terminated  in  whole  or  in  part  by  30 
days  written  notice. 

(b)  We  will  mail  you  a  notice  at  your 
last  known  address. 

(c)  The  right-of-way  may  be 
terminated  for  any  of  the  following 
causes: 

(1)  Failure  to  comply  with  atiy  terma 
or  conditions  of  the  grant  or  applicable 
regulations; 

(2)  Noimse  of  the  right-of-way  for  a 
consecutive  2-year  period  for  the 
purpose  for  which  it  was  granted;  or 

(3)  Abandonment  of  the  right-of-way. 

(d)  You  must  correct  Ihe  causes  for 
termination  within  30  days  from  the 
date  of  the  notice. 

(e)  If  you  foil  to  correct  the  causes  for 
termination,  an  appropriate  docimient 
terminating  the  right-of-way  will  be 
issued. 

(0  The  document  will  be  sent  to  the 
office  of  record  for  recording  and  filing. 

I1M.21    Whoiaratponstblalarraportbig 
eondtmnalton  acUona  Involving 
IndlvMuany  oamad  Indian  lander 

Officials  of  the  Bureau  of  Indian 
Afiairs  must  report  the  facts  relating  to 
any  condemnation  action  to  obtain  a 
right-of-way  over  individually  Indian 
owned  lands  to  the  appropriate  ofBcials 
of  the  interior  Depaitanenl  so  that  action 


may  be  taken  to  safeguard  the  interests 
of  Indians. 

fiaui   HewdolgMpamMMonlo 
oonatniel  a  aarvtee  Ine  aereae  kidMduMy 


(a)  You  must  sign  an  agreement 
between  the  landowner,  a  legally 
authorized  occupant,  or  user  of 
individually  owned  land  and  youraelf, 
before  you  begin  any  work  to  construct 
a  service  line  acroas  individually  owned 
land. 

(b)  There  will  be  limitations  on  the 
service  lines,  such  as: 

(1)  Power  lines  will  be  limited  to 
voltages  of  14.5  kv.  or  less;  and 

(2)  Lines  for  irrigation  pumps, 
commercial  or  industrial  uses  will  be 
limited  to  a  voltage  not  to  exceed  34.5 
kv. 

(c)  The  aervice  line  will  supply  Ihe 
individual  owner,  authorized  occupant, 
or  user  of  land,  including  schools  and 
churches  with: 

(1)  telephone: 

(2)  water, 

(3)  electric  power, 

(4)  gas;  and 

(5)  other  utilities. 

(d)  An  agreement  as  required  in 
paragraph  (a)  of  this  section  must  be 
signed  and  in  place  before  you  can 
begin  any  work  for  the  construction  of 
a  service  line  across  tribal  land. 

(e)  The  service  line  will  supply  the 
owner,  an  occupant  or  user  of  tribal 
land  with  any  of  the  utilities  specified 
in  paragraph  (c)  of  this  section. 

(f)  An  agreement  under  ptaragraph  (a) 
of  this  section  will  not  be  valid  unless: 

(1)  it  is  duly  authorized  in  advance  of 
construction  by  the  governing  body  of 
the  Indian  tribe, 

(2)  specifically  authorizes  you  or  the 
occupant  to  enter  into  service 
agreements  for  utilities  without  fiirther 
tribal  consent. 

(g)  The  agreement  referred  to  is 
paragraph  (a)  of  this  section  must 
include  or  have  added  a  plat  or  diagram 
showing  in  detail  the  location,  size,  and 
extent  of  the  line. 

(h)  The  agreement  is  to  encourage  Ihe 
use  of  telephone,  water,  electric  power, 
gas  and  other  utilities  and  to  extend 
these  modem  conveniences  to  sparsely 
settled  Indian  areas  without  undue 
costs.  The  plat  or  diagram  placed  on  a 
separate  sheet  should  bear  the  signature 
of  the  parties. 

(i)  When  tribal  lands  are  involved,  the 
agreement  must  be  accompanied  by  a 
certified  copy  of  the  tribal  authorization. 

())  A  signed  copy  of  the  agreement, 
together  with  a  plat  or  diagram,  or  an 
authenticated  copy  of  the  tribal 
authorization,  when  required,  must  be 
filed  within  30  days  of  the  agreement. 
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(k)  Failure  to  meet  this  requinmant 
may  result  in  the  removal  of 
improvemenls  placed  on  the  land  at  the 
expense  of  the  party  responsible  for  the 
placement  of  such  improvements,  and 

(1)  Cause  the  lesponsible  party  to  pay 
(or  damages  earned  by  his  unauthoriad 
ad 

11M,23    Hoado  I  get  pannlnlon  10 
ooMamda  railroad  actoea  Indtan  landT 

(a)  The  Act  of  March  2. 1809  (30  Stat. 
990),  as  amended  by  the  Acts  of 
February  28, 1902  (32  SUt.  50),  June  21. 
1906  (34  SUt.  330),  and  June  25, 1910 
(36  SlaL  650;  25  U.S.C  312-318);  The 
Act  of  March  3, 1875  (18  Stat.  482;  43 
U.S.C  934);  and  the  Act  of  March  3. 
1909  (35  StaL  781).  as  amended  by  the 
Act  of  May  6. 1910  (36  Stat.  349;  25 
U.S.C  320).  authorize  grants  of  rights- 
of-way  acroas  tribal,  individually  owmad 
and  Govemment-owned  land,  except  in 
the  Suie  of  Oklahoma.  These  grants  of 
rights-of-way  may  be  for  railrxiads, 
station  buildings,  de[X)ts,  machine 
shops,  side  tracks,  turnouts,  and  water 
stations:  for  reservoirs,  mauTrial  or 
ballast  pits  needed  lo  the  construction, 
repair,  and  maintenance  of  railroads: 
and  for  the  planting  and  growing  of 
trees  to  protect  railroad  lines. 

(1)  Righls-of-way  panted  under  the 
above  acts  shall  be  tub)ect  to  the 
provisions  of  this  section  as  well  as 
other  pertinent  sections  of  this  part  169. 

(2)  Except  when  otherwise 
determined  by  the  Secretary,  rights-of- 
way  for  the  above  purposes  granted 
under  the  Act  of  February  5. 1946  (62 
StaL  17;  25  U.S.C  323-328).  shaU  also 
be  subject  to  the  provisions  of  this 
section. 

(b)  Rights-of-way  for  railroads  shall 
not  exceed  50  iaet  in  width  on  each  side 
of  the  canterlina  of  the  road,  except 
where  there  are  heavy  cuts  and  fills, 
than  they  shall  not  exceed  100  feet  in 
%»idth  no  each  side  of  the  road. 

(1)  The  right-of-way  may  include 
grounds  adjacent  to  the  line  for  station 
buildings,  depots,  machine  shops,  side 
tracks,  turnouts,  and  water  stations,  not 
to  exceed  200  feet  in  width  by  a  let^ 
of  3,000  liset,  with  no  more  than  one 
station  to  be  located  within  any  one 
continuous  length  of  10  miles  of  road. 

(c)  Short  spurs  and  branch  lines  may 
ha  shown  on  the  map  of  the  main  line, 
separately  described  by  termini  and 
length. 

(1)  Laager  spurs  and  branch  linea 
shall  be  shown  on  separate  maps. 

(2)  Crotmds  desired  for  station 
purposes  may  be  indicated  on  the  map 
of  definits  location  but  separate  plats 
must  be  filed  for  such  grounds. 

0)  The  nups  shall  snow  any  other 
line  croaaed,  or  with  which  connection 


is  made.  The  station  number  shall  be 
shown  DO  the  survey  tharaof  at  the  point 
of  interaectloo. 

(4)  All  intanecting  roads  must  be 
reproaanted  in  ink  of  a  diOerent  color 
from  that  used  for  the  line  for  which 
applicatian  is  made. 

(d)  Plats  of  railroad  station  grounds 
shaU: 

(1)  be  drawn  (»  a  acale  of  400  iset  to 
an  inch: 

(2)  must  be  Sled  separately  Eram  the 
line  of  rtnite; 

(3)  shall  show  enough  of  the  line  of 
route  to  indicate  the  position  of  the  tiad 
wdth  rafsranoe  to  the  station  grounds. 

(4)  Each  station  ground  tract  must  be 
located  with  respect  to  the  public 
survey  as  provided  in  $  169.8. 

(5)  All  buildings  or  other  structures 
shall  be  platted  on  a  scale  sufBcisntly 
large  to  show  clearly  their  dimensions 
and  relative  poaitions. 

(e)  You  must  show  how  the  public 
intaiaat  will  be  promoted  by  the 
proposed  road  if  it  is  parallel  lo  and 
within  10  miles  of,  a  railroad  already 
built  or  in  course  of  construction. 

(1)  Where  the  IntetsUta  Commerce 
Commission  has  made  findings,  a 
certified  copy  of  such  8nrfing«  must  be 
filed  with  the  application. 

(i)  You  must  certify  that  the  road  is  to 
be  operated  as  a  common  carrier  of 
passengers  and  freight 

(g)  You  must  execute  and  file,  in 
dupUcate,  a  stlpulatioD  obligating  the 
company  to: 

(1)  use  all  prscautiona  possible  to 
prevent  ibnst  fires: 

(2)  suppross  such  fires  when  they 
occur. 

(3)  construct  and  maintain  passenger 
and  freight  stations  for  each 
Govenunant  townsite; 

(4)  permit  the  crossing  of  the  right-of- 
way  l^  cat»ls,  ditches,  and  other 
projects,  in  a  manner  satisfactory  to  the 
Govatiunent  officials  in  charge. 

(h)  A  railroad  company  may  apply  for 
sufficient  land  for  ballast  or  materiid 
pits,  reservoirs,  or  tree  planting  to  aid  in 
the  construction  or  maintananoa  of  the 
road. 

(1)  The  authority  to  use  any  land  shall 
terminate  up<»i  abandonmeni  or  failure 
to  use  the  land  for  such  purposes  for  a 
continuoos  period  of  2  years. 

f1«,a«   AnraataadakiOkWiomaaublaet 
to  only  Ivo  AoCsf 

(a)  Yes.  the  Act  of  February  28. 1902 
(32  Stat  43),  and  the  Act  of  February  5. 
1948  (62  Stat  17;  25  U.S.C  323-328). 
The  February  28  Act  authorizes  right-of- 
way  grants  over  tribal  and  individually 
owned  land  in  Oklahoma.  Rights-of-way 
under  both  Acu  are  subject  to  pertinent 
provisions  of  this  part  except  when 


otherwiae  determined  by  the  Seovtary 
tmder  the  Act  ofFebruary  5, 1048. 

(b)  One  reproducible  copy  of  the  map 
of  definite  location  showing  the  line  of 
route  and  all  lands  included  within  the 
right-of-way  must  be  filed  with  the 
Secretary.  When  tribal  lands  are 
involved,  a  copy  of  the  map  must  also 
be  filed  with  toe  tribal  council. 

(c)  Before  any  railroad  may  be 
constructed  or  any  lands  taken  or 
condemned  for  any  of  the  purposes  set 
forth  in  lection  13  of  the  Act  of 
February  28, 1902  (32  SUt.  47),  full 
damages  must  be  paid  to  the  Indian 
ownars. 

(d)  After  the  maps  have  been  filed,  dw 
matter  of  damages  shall  be  negotiated  by 
the  applicant  directly  with  the  Indian 
owners. 

(1)  If  an  amicable  settlement  caimot 
be  reached,  the  amount  lo  be  paid  as 
compensation  and  damages  shall  be 
fixed  and  determined  as  pr«>vidad  in  the 
statute. 

(2)  If  court  pr(x»edings  are  institutad. 
the  facts  shall  be  reported  inmiadiately 
88  provided  in  $  169.21. 

tiMJS   What  acts  auOwctaae*  and  gaa 
pIpaaneeT 

(a)  The  Act  of  March  11, 1904  (33 
Stat  65),  as  amended  by  the  Act  of 
March  2, 1917  (39  Slat.  973:  25  U.S.C. 
321).  the  Act  of  March  11, 1904.  as 
amended,  authorizes  rights-of-way 
grants  for  oil  and  gas  pipelines  across 
tribal,  individually  owned,  and 
Government-owned  land. 

(1)  Except  when  otherwise 
determined  by  the  Secretary,  rights-of- 
way  for  the  above  purposes  granted 
under  the  Act  of  February  5, 1948  (62 
Stat.  17: 25  U.S.C.  323-328),  shall  also 
be  subject  to  the  provisions  of  this 
section. 

(b)  Rights-of-way  granu  under  both 
Acts  are  subject  lo  the  pertinant 
provisions  of  this  part 

(c)  Rights-of-way  granted  under' the 
Act  of  March  11, 1904.  as  amended,  for 
oil  and  gas  pipelines,  pumping  stations 
or  tank  sites  carmot  extend  beyond  a 
term  of  20  years.  They  may  be  extended 
for  another  period,  not  lo  exceed  20 
years,  following  Ihs  procedures  set  out 
in  $169.19  of  this  p«t 


|1M,M   IWMliiiiMlldotolayaplpalna 
aflar  my  grant  «Dr  rtghVoMaay  I*  appre«edT 

(a)  You  must  bury  all  oil  or  gas 
pipelines,  including  coimecting  lines,  a 
suffidenl  depth  below  the  surface  of  the 
land  so  that  the  pipeline  does  not 
interfiste  with  cultivation. 

(b)  Your  construction  must  comply 
with  the  provisions  of  the  applicable 
Federal  and  Stale  laws  whenever  laying 
a  line  tmder  a  road  or  highway. 
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(c)  You  must  keep  at  least  one-half  the 
width  of  the  road  optn  to  travel  during 
the  period  of  oonsttuctiaiL  When  you 
have  completed  the  construction,  the 
road  or  highway  must  be  restored  to  its 
ofiginal  condition  and  all  excavations 
imiat  be  refilled. 

(d)  If  the  line  crtwses  a  ravine,  canyon, 
or  waterway,  you  must  lay  the  line 
below  the  had  or  on  a  superstructure 
which  will  not  interfere  with  the  use  of 
thesurbce. 

(e)  You  must  show  the  size  of  the 
proposed  pipeline  in  your  application, 
on  the  maps,  in  the  engineer's  affidavit, 
and  in  your  certificate.  The  application 
and  maps  must  specify  whether  the  pipe 
is  welded,  screw-joint  drener,  or  other 
type  of  coupling. 

(0  You  must  first  gat  written 
permission  from  us  if  you  would  like  to 
lay  additional  line(s)  of  pipe  in  the  same 
trench,  or  lo  replace  the  original  line 
with  larger  or  smaller  pipe.  You  must 
pay  all  damages  as  determined  by  us 
that  ate  incurred  by  the  ownan  in 
advance  for  these  additions. 

(g)  You  may  apply  for  additional  land 
for  pumping  stations  or  tank  sites.  The 
maps  must  show  clearly  the  location  of 
all  structures  and  the  location  of  all 
lines  connecting  with  the  main  line. 

(h)  If  we  grant  approval  for  additional 
lands  for  pumping  stations  or  lank  sites, 
you  must  file  and  execute  a  stipulation 
agreeing  as  follows: 

(1)  To  level  all  dikes,  fire-guards,  and 
excavations  when  you  abandon  the 
right-of-way; 

(2)  To  remove  all  concrete  masoiuy 
foundations,  bases,  and  structural  works 
when  you  abandon  the  right-of-way; 

(3)  To  restore  the  land  as  nearly  as 
possible  to  its  original  condition  when 
you  abandon  the  right-of-way; 

(4)  That  a  grant  for  a  pumping  station 
or  tank  site  purposes  must  be 
subservient  to  the  owner's  right  to 
remove  or  authorize  the  removal  of  oil. 
gas,  or  other  mineral  deposits;  and 

(5)  That  you  will  remove  the 
structures  for  pumping  the  station  or 
tank  site  or  relocate  them  if  necessary  to 
avoid  interference  with  the  exploration 
for  or  recovery  of  oil,  gas,  or  other 
minerals. 

(i)  You  may  be  allowed  to  construct 
purely  lateral  lines  coimecting  with  oil 
or  gas  wells  on  restricted  lands  after  you 
have  filed  a  copy  of  the  written  consent 
of  the  Indian  owners  and  a  blueprint 
copy  of  a  map  showing  the  location. 

(1)  Lateral  lines  may  be  of  any 
diameter  or  length. 

(2)  Lateral  lines  must  be  limited  to 
those  used  solely  for  the  transportation 
of  oil  or  gas  from  a  single  tract  of  tribal 
or  individually  owned  land  to  another 
lateral  or  to  a  branch  of  the  main  line. 


(j)  Your  books  and  records  must  be 
open  to  inspection  at  all  reasonable 
times,  in  order  lo  allow  us  to  obtain 
information  pertaining  in  any  way  to  oil 
or  gas  produced  from  tribal  or 
individually  owned  lands  or  other  lands 
under  the  jurisdiction  of  the  Secretary. 

|ia*.2r    What  Acta  aiHli«tt»tH»ilo»  way 
grma  lor  talaphoaa  and  Magniih  Noaa: 
radio,  tal^^Oalo^  and  whar  ecnwiunlc— ona 


(a)  The  Act  of  Febttiary  IS.  1901  (31 
Stat  790),  as  amended  l^  the  Act  of 
March  4. 1940  (54  Stat  41;  43  U.S.C 
959):  the  Act  of  March  4, 1911  (36  SUt 
1253),  as  amended  by  the  Act  of  May  27. 
1952  (66  SUt  95;  43  U.S.C  961):  and 
the  Act  of  March  3, 1901  (31  Stat.  1083; 
25  U.S.C  319),  authorize  right-of-way 
granU  acroaa  tribal,  individually  owned, 
and  Govenmiant-owned  land.  Rights-of- 
way  granted  under  these  Acts  are 
subject  to  this  part  They  may  be  granted 
for 

(1)  Telephone  and  telegraph  lines  and 
offices; 

(2)  Poles  and  lines  for  communication 
purposes:  and 

(3)  Radlo.-television.  and  other  forms 
of  conununicatiala  traiismitting,  ralay, 
and  receiving  structuras  and  Eedlitias. 

(b)  Rights-of-way  granted  under  the 
Act  ofFebruary  5. 1948  (62  Stat  17;  25 
U.S.C.  323-328).  are  also  subject  to  the 
provisions  of  this  section. 

(c)  You  will  not  be  granted  a  right-of- 
way  for  width  in  excess  of  50  feet  on 
eac^  side  of  the  centerline,  unless  you 
fuUy  justify  a  width  in  excess  of  SO  feel 
on  each  side  of  the  centerline  in  your 
application. 

(d)  You  may  apply  for  additional  land 
for  office  sites  if  you  are  engaged  in  the 
general  telephone  and  telegraph 
business.  You  must  file  the  location  of 
proposed  office  sites  separately  from 
those  showing  the  liiw  of  route,  and  the 
sites  must  be  drawn  to  a  scale  of  50  feet 
to  an  inch.  Maps  must  show  enough  of 
the  line  of  route  lo  indicate  the  position 
of  the  trad  for  the  sites. 

(e)  Your  tract  must  be  located  with 
respect  to  the  public  survey,  and  all 
buildings  or  other  structures  must  be 
platted  on  a  scale  sufficiently  large  to 
show  clearly  their  dimensions  and 
relative  positions. 

(f)  Rights-of-way  will  be  limited  lo 
200  feel  on  each  side  of  the  centerline 
for  poles  and  lines  for  conununication 
purposes. 

(g)  Radio,  television,  and  other  forms 
of  communication  transmitting,  relay; 
and  receiving  structures  and  facilities, 
of  such  lines  and  poles  will  be  limited 
10  an  area  not  to  exceed  400  feet  by  400 
fiset. 

(h)  A  right-of-way  granted  tmder  the 
Act  of  March  4, 1911,  as  amended,  will 


be  limited  to  a  term  not  exceeding  50 
years  from  the  dale  of  the  issuance  of 
such  grant 

I1MJS    MowdolapytytemgWaulnny 


(a)  Grants  of  right-of-way  for  electric 
power  projects  are  made  tmder  the  Act 
of  March  4. 1911  (36  Sut  1253).  as 
amended  by  the  Act  of  May  27, 1952  (66 
SUt  95;  43  U.S.C  961),  and  the  Act  of 
February  5. 1948  (62  Sutl7:  25  U.S.C 
323-328).  The  March  4, 1911  Act 
authorizes  right-of-way  grants  across 
tribal,  individually  owned  and 
Government-owned  land  for  electrical 
poles  and  lines  for  the  transmission  and 
distribution  of  electrical  power. 

(1)  RighU-of-way  granted  under  the 
above  Acts  are  subject  to  the  provisions 
of  this  section  as  well  as  other  pertinent 
sections  of  this  part,  except  where  we 
determine  otherwise  under  the  Act  of 
February  5. 1948. 

(2)  All  applications  wrill  be  referred  to 
the  Office  of  the  Assistant  Secretary  of 
the  Interior  for  Water  and  Science  or 
any  other  agency  as  may  be  designated 
for  the  area  involved.  This  does  not 
include  those  applications  made  by 
power-marketing  agendas  of  the 
Department  of  the  Interior. 

(3)  Your  application  for  authority  to 
survey,  locate,  or  begin  construction  on 
any  project  for  the  generation,  the 
transmission  or  distribution  of  electrical 
power  of  66  kv  or  higher,  involving 
government-owned  lands,  will  be 
reviewed  with  consideration  of  the 
relationship  for  the  proposed  project  to 
the  power  development  program  of  the 
United  States. 

(i)  If  the  proposed  project  will  not 
conflict  with  the  program  of  the  United 
SUtes,  the  Secretary  may  act  on  your 
application. 

(ii)  A  right-of-way  granted  under  the 
Act  of  March  4, 1911.  as  amended,  will 
be  limited  to  a  term  not  to  exceed  SO 
years  frtmi  the  dale  of  the  issuance  of 
the  grant 

(iii)  Rights-of-way  for  power  lines  will 
be  limited  to  those  widths  which  can  be 
justified  and  cannot  exceed  a  width  of 
200  feel  on  each  side  of  the  centerline. 

(iv)  If  you  need  lo  change  the 
proposed  location,  construction,  or  use 
of  the  project  to  eliminate  conflicts  with 
Federal  power  development,  you  must 
consent  lo  or  comply  writh  the  required 
changes  before  we  take  further  action  on 
your  application. 

(v)  You  must  make  provisions,  or  bear 
the  reasonable  cost  of  making  provisions 
for  avoiding  inductive  interference 
between  any  project  transmission  line  or 
other  project  works  that  you  build, 
operate,  or  maintain  on  the  right-of-way 
authorized  under  the  grant  and  any 
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radio  insUlUtioii,  telephone  line,  or 
other  conununicating  CscUities  built  or 
operated  by  any  Pedenl  agency. 

(vij  You  miut  comply  with  any  or 
lequirement  which  may  be  impoMd  by 
other  lawful  authority  for  avoiding  or 
eliminating  inductive  interference. 

(b)  IReaerved) 

IKUt 


(a)  If  you  apply  for  a  right-of-way  for 
a  transmisaion  line  having  a  vohage  of 
68  kv  or  more,  across  Government- 
owned  lands  you  must  comply  with 

S  1SS.S.  You  must  also  execute  and  file 
a  atatement  Vitb  your  application 
agraeing  to  accept  the  right-of-way  grant 
(ub)ect  to  the  following  conditiona: 

(1)  We  reserve  the  right  to  acquira 
such  line  or  bdlities  at  a  sum  to  be 
determined  by  your  representative,  a 
repraaentative  of  the  Secietaiy ,  and  a 
third  representative  to  be  aelectad  by  the 
other  two  for  the  purpose  of 
determining  the  value  of  such  piupeity 
to  be  acquired. 

(2)  You  must  allow  the  Department  of 
the  interior  to  use.  for  the  transmission 
of  electrical  power,  any  surplus  capacity 
of  the  line  in  excess  of  the  capacity 
needed  by  you.  You  must  allow  us  to 
inoeese  the  capacity  of  the  line  at  the 
Department's  expense  and  to  use  the 
increased  capacity  for  the  transmission 
of  electrical  power. 

(b)  [Reserved! 

§  160,30    N  tfie  Dapsrtnant  imsc  my 
surpliM  oapMi^f  to  tosnsnet  powMff  wfMft 


Use  by  the  Department  of  surplus  or 
incressed  cspacity  will  be  subject  to  the 
following  tenns  and  conditions: 

(a)  If  we  want  to  use  surplus  capacity 
thought  to  exist  in  a  line,  we  will  notify 
you  in  writing.  You  must  furnish  us  a 
certificate  within  30  days,  stating 
whether  the  line  has  any  stirplus 
capacity  for  the  transmission  of 
electrical  power  in  connection  with 
your  operations,  and,  if  so,  the  extent  of 
the  surplus  capacity. 

(b)  If  you  certify  that  you  have  surplus 
capacity  available,  or  have  any 
increased  capacity  that  we  pay  for,  we 
may  interconnect  our  transmission 
facilities  with  your  line  in  a  manner  that 
meets  approved  standards  of  practice  for 
interconnecting  transmission  circuits. 

(c)  We  will  pay  for  interconnecting. 
We  will  also  provide  and  mainfin 
adequate  switching,  relaying,  and 
pratectiih  equipment  to  ensure  thatue 
ndnnal  and  efficient  operation  of  yoia .  , 
line  will  not  be  impaired. 

(d)  After  any  interconnection  is 
completed,  you  must  operate  and 


maintain  your  line  in  good  condition: 
and,  excapt  in  emeigmdes.  must  keep 
in  a  closed  position  sll  connections 
under  your  control  between  your  line 
and  the  inleicxmnecting  facilities  that 
we  provide. 

(e)  You  must  operate  the 
intarconnected  power  systems  (youn 
and  ours)  in  panlleL 

(f)  We  will  transmit  electrical  power 
over  your  Une  in  a  way  that  will  not 
intarfare  unreasonably  mth  your  use 
and  operation  of  the  line  in  accordsnce 
vrith  your  normal  operating  standards. 
We  have  the  exclusive  right  to  use  any 
increased  capacity  for  the  line  that  we 
provided. 

(g)  You  doat  have  to  allow  us  to 
transmit  electrical  power  over  your  line 
to  any  person  receiving  services  from 
you  on  the  dste  thst  you  apply  for  a 
grant,  unless  they  are  entitled  to 
statutory  prafarenca  in  connection  with 
our  distribution  snd  sale  of  electrical 
power. 

(h)  We  will  pay  you  the  total  monthly 
maintenance  and  operating  costs  for  the 
part  of  your  line  that  we  use. 

(1)  We  will  pay  you  a  percentage  of 
your  total  operation  and  maintenance 
cost  for  that  part  of  the  line.  We  will 
calculate  this  percentage  by  dividing  the 
kilowatts  of  power  that  we  transmit  over 
the  Une  by  the  total  kilowatt  capacity  of 
that  part  of  the  line. 

(2)  Total  monthly  cost  msy  include 
interest  amortization  on  your  net  total 
investment  (minus  any  investment  thst 
we  make  in  the  part  of  the  line  that  we 
use).  We  will  calculste  this  in 
accordance  with  the  accounting  system 
prescribed  by  the  Federal  Power 
Commission. 

(i)  We  will  use  only  the  part  of  the 
line  that  we  paid  for. 

(j)  If  you  find  that  you  need  surplus 
capacity  previously  available  for  our  use 
to  transmit  of  electrical  power  for  your 
operations,  you  may  modify  or  revoke 
the  previous  certificstion.  You  must 
give  us  30  months'  advance  notice  of 
your  intention.  You  may  revoke  all  or 
any  part  of  the  capacity  of  the  line  that 
we  certified  as  being  surplus  to  your 
needs. 

(k)  If,  during  the  existence  of  the 
grant,  you  want  reciprocal 
accommodations  for  the  transmission  of 
electrical  power  over  the 
interconnecting  system  of  the 
Department  to  its  line,  such  leciprocal 
accommodations  will  be  accorded  under 
terms  and  conditions  similar  to  thoae 
prescribed  in  this  paragraph  in  regard  to 
the  transmission  by  the  Department  of 
electrical  power  over  your  line. 

t&The  terms  and  conditions 
prescribed  in  this  paragraph  may  be 
modified^  any  time  by  means  of  a 


supplemental  agraamant  negoUatsd 
between  you  and  the  Seoslary  of  the 
biterior  or  his  representative. 

IIMlSI    Mhrlip^tertoiidM 


Yes.  You  may  apply  for  additiaoal 
lands  for  generating  plants  and  related 
facilities.  Indicate  which  lands  you  need 
for  this  purpose  on  the  ma[>s  showing 
the  definite  location  of  the  right-of-way. 
You  must  also  file  separate  maps. 

(a)  These  sdditiooal  maps  must  show 
enough  of  the  line  of  route  to  indicate 
the  position  of  the  tract  in  relation  to 
your  transmission  line. 

(b)  You  must  show  the  land  you  need 
in  relation  to  the  public  survey  as 
provided  i,n  S  169.8.  and  plat  all 
buildings  or  other  structures  on  a  scale 
large  enough  to  show  dearly  their 
dimensions  snd  relative  positions. 

iia*.32   Who  on  apply  to  open  pubic 


(a)  The  appropriate  Slate  or  local 
authorities  may  apply  under  this  part 
for  authority  to  open  public  highways 
across  tribal  and  individually  owned 
lands  in  accordance  with  State  laws,  as 
authorized  by  the  Act  of  March  3, 1S01 
(31  Stat.  1084:  25  U.S.C  311). 

(b)  The  appropriate  State  or  local 
authorities  in  Nebraska  or  Montana, 
instead  of  applying  under  this  part,  may 
upon  compliance  with  the  requirements 
of  the  Act  of  March  4, 1915  (38  SUt. 
1188),  hiy  out  and  open  public 
highways  in  accordance  with  the 
respective  laws  of  those  Slates. 

(c)  Under  the  provisions  of  the  Act  of 
March  4, 1915,  the  appropriate 
authorities  of  Nebraska  and  Montana 
must  serve  the  Secretary  with  notice  of 
intent  to  open  the  proposed  roed  and 
must  submit  a  map  of  definite  location 
on  tracing  linen  showing  the  width  of 
the  proposed  rosd  for  our  approval  prior 
to  the  laying  out  and  opening  of  the 
road. 

(d)  Applications  for  public  highway 
rights-of-way  over  and  across  roadless 
and  wild  areas  will  be  considered  in 
accordance  with  the  regulations 
contained  in  part  265  of  this  chapter. 

Datid:  |uly  11, 1996. 
AdaE.Daar, 

Auiatant  Seentary—indian  Affairs. 
IFR  Doc  96-18243  Filed  7-17-96:  8:46  ami 

ausia  coos  4»o-ga-» 
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DEPARTMENT  OF  JUSTICE 
aSCFRPartie 

(AAOVA  Order  Ito.  12».4q 

ExanipUon  of  Syetam  of  Racorda 
Under  the  Prhiacy  Act 

AOBKY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Justice, 
Federal  Bureau  of  Investigation, 
proposes  to  exempt  the  National  DNA 
Index  System  (NDIS)  from  5  U.S.C. 
552a(c)  (3)  and  (4);  (d):  (e)  (1),  (2).  and 
(3);  (e)(4)  (G)  and  (H);  (e)  (5)  and  (8):  and 
(g).  The  purposes  of  the  exemption  ore 
to  maintain  the  confidentiality  and 
security  of  information  compiled  for 
purposes  of  criminal  investigation,  or  of 
reports  compiled  at  any  stage  of  the 
criminal  law  enforcement  process. 
Therefore,  to  the  extent  that  these 
records  may  be  subject  to  the  Privacy 
Act,  they  are  subject  to  exemption  under 
subsection  (jK2)  and  are  not  available 
under  the  Privacy  Act. 

DATES:  All  comments  must  be  received 
by  August  19. 1996. 

ADDRESSES:  All  comments  should  be 
addressed  to  Patricia  E.  Neely.  Program 
Analyst,  Information  Management  and 
Security  Staff.  Infomiation  Resources 
Management,  Department  of  Justice, 
Washington,  DC  20530  (Room  850,' 
WCTR  Building), 

FOfl  FURTHER  MFORMATKM  CONTACT: 
f  atricia  E.  Neely,  Program  Analyst  (202- 
11^178). 

WPP^MENTARV  INFOmiATION:  hi  the 

Notice  Section  of  today's  Federal 
Register,  there  is  s  description  of  this 
system  of  records. 

This  order  relates  to  individuals 
rather  thsn  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  Practices  and 
Procedure,  Courts,  Freedom  of 
Information  Act,  Government  in  the 
Simshine  Act,  and  the  Privacy  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  5S2a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  to 
amend  28  CFR  part  16  as  set  forth 
below. 


Dated:  |uly  8. 1996. 
-Stophea  R.  Ceigat*, 

AtsistanI  Attorney  General  for 
Adrninittration. 

1.  The  authority  for  Part  16  contiimes 
to  read  as  follows: 

AutheritT:  5  U.aC  301,  552,  S52«,  SS2b(g), 
553:  18  U.S.C  4203(a)(1);  28  U.S.C  509.  510, 
534:  and  31  U.S.C.  3717, 9701. 

2.  It  is  proposed  to  amend  28  CFR 
16.96  by  removing  the  heading 
"National  Crime  Information  Center 
(NCIC)  Oustioe/FBI-OOl)"  and  the 
undesignated  paragraph  which  follows 
paragraph  (k)(4):  and  by  adding 
paragraphs  (n)  and  (o)  as  set  forth 

116.96    Eaampdons  of  Federal  Bureau  of 
Investigation  Syatsms    UmWsd  Acoeas,  as 
hidlcatsd 

■        •        •        *        • 

(n)  The  following  system  of  records  is 
exempt  from  5  U.S.C  SS2a(c)  (3)  and 
(4):  (d):  (e)  (l),  (2).  and  (3):  (e)(4)  (G)  and 
(H);  (e)  (5)  and  (8):  and  (g): 

(1)  National  DNA  Index  System 
(NDIS)  (JUS'nCE/FBI-017). 

(0)  'These  exemptions  apply  only  to 
the  extent  that  information  in  the 
system  is  subject  to  exemption  pursuant 
to  5  U.S.C.  5S2a(i)(2).  Exemptions  from 
the  particular  sub»ctions  are  justified 
for  the  following  reasons: 

(1)  From  subsection  (c)(3)  because 
making  available  the  accounting  of 
disclosures  from  records  to  the  subject 
of  the  record  would  prematurely  place 
the  subject  on  notice  of  the  investigative 
interest  of  law  enforcement  agencies, 
provide  the  subject  with  significant 
information  concerning  the  nature  of  the 
investigation,  or  permit  the  subject  to 
take  measures  to  impede  the 
investigation  (e.g.,  destroy  or  alter 
evidence,  intimidate  potential 
witnesses,  or  flee  the  area  to  avoid 
investigation  and  prosecution),  and 
result  in  a  serious  impediment  to  law 
enforcement. 

(2)(i)  From  subsections  (c)(4),  (d), 
(e)(4)  (G)  and  (H).  and  (g)  because  these 
provisions  concern  an  individual's 
access  to  records  which  concern  him/ 
her  and  access  to  records  in  this  system 
would  compromise  ongoing 
investigations.  Such  access  is  directed  at 
allowing  the  subject  of  the  record  to 
correct  inaccuracies  in  it.  The  vast 
majority  of  records  in  this  system  are 
from  the  DNA  records  of  local  and  State 
NDIS  agencies  which  would  be 
inappropriate  and  not  feasible  for  the 
FBI  to  undertake  to  correct. 
Nevertheless,  an  altemate  method  to 
access  and/or  amend  records  in  this 
system  is  available  to  an  individual  who 
is  the  subject  of  a  record  punuani  to 


procedures  and  requirements  specified 
in  the  Notice  of  Systems  of  Records 
compiled  by  the  National  Archives  and 
Records  Administration  and  published 
in  the  Federal  Register  under  the 
designation:  National  DNA  Index 
Systeni  (NDIS)  (JUSnCE/FBI-017). 

(ii)  III  iddilion,  from  paragraph  (d)(2) 
of  this  section,  because  to  require  the 
FBI  to  amend  information  thought  to  be 
incorrect,  JTeisvant,  or  ukimalely, 
because  of  the  nature  of  the  information 
collected  and  the  essential  length  of 
time  it  is  maintained,  would  create  an 
impossible  administrative  and 
investigative  burden  by  forcing  the 
agency  to  continuously  retrograde 
investigations  attempting  to  resolve 
questions  of  accuracy,  etc. 

(iii)  In  addition,  from  subsection  (g)  to 
the  extent  that  the  system  is  exempt 
from  the  access  and  amendment 
provisions  of  subsection  (d). 

(3)  From  subsection  (e)(1)  because: 
(i)  Information  in  this  system  is 

primarily  from  Slate  and  local  records 
and  it  is  for  the  official  use  of  agencies 
outside  the  Federal  Government. 

(ii)  It  is  not  possible  in  all  instances 
to  determine  the  relevancy  or  necessity 
of  spec^ic  informstion  in  the  early 
sta^  of  the  criminal  investigation 
process.  T 

(iii)  Relevance  and  necessity  ale 
questions  of  judgment  and  timing:  what 
appeara  relevant  and  necessary  when 
collected  ultimately  may  be  deemed 
unnecessary,  and  vice  versa.  It  is  only 
after  the  information  is  assessed  that  its 
relevancy  in  a  specific  investigative 
activity  can  be  established. 

(iv)  AJthough  the  investigative 
process  could  leave  in  doubt  the 
relevancy  and  necessity  of  evidence 
which  had  been  properly  obtained,  the 
same  information  could  be  relevant  to 
another  investigation  or  investigative 
activity  under  the  jurisdiction  of  the  FBI 
or  another  law  enforcement  agency. 

(4)  From  subsections  (e)  (2)  and  (3) 
because  it  is  not  feasible  to  comply  with 
these  provisions  given  the  nature  of  this 
system.  Most  of  the  records  in  this 
system  are  necessarily  fiimished  by 
Stateand  local  criminal  justice  agencies 
and  not  by  individuals  due  to  the  very 
nature  of  the  records  and  the  system. 

(5)  From  subsection  (e)(Sl  because  the 
vast  majority  of  these  records  come  from 
State  and  local  criminal  justice  agencies 
and  because  it  is  administratively 
impossible  for  them  and  the  FBI  to 
insure  thst  the  records  comply  with  this 
provision.  Submitting  agencies  are 
urged  and  make  every  effort  to  insure 
records  are  accurate  and  complete: 
however,  since  it  is  not  possible  to 
predict  when  information  in  the  indexes 
of  the  system  (whether  submitted  by 
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Stale  and  local  criminal  juttica  agenciea 
or  generated  by  the  FBI]  will  be  matched 
with  other  information,  it  ia  not  possible 
to  determine  when  oust  of  thorn  are 
relevant  or  timely. 

(6)  From  subsection  (e)(8)  because  the 
FBI  has  no  logical  manner  to  determine 
whenever  process  has  been  made  public 
and  compliance  with  this  pravisioo 
would  provide  an  impediment  to  law 
enforcement  by  interfering  with  ongoing 
Investigations. 

IFR  Ooc.  96-1(326  Filed  7-17-M:  »M  ami 
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QuaiMcalions  and  Standaitfi  tor 
Stendtofl  Timnsi 

MBtCY:  Department  of  JusUce. 
ACTION:  Proposed  rule. 


Y:  The  Department  of  Justice  is 
proposing  to  amend  the  qualifications 
required  for  an  individual  to  be 
appointed  as  a  standing  trustee.  The 
Department  of  Justice  is  also  proposing 
to  issue  standards  to  govern  the 
standing  trustee.  Finally,  the 
Department  of  Justice  is  correcting 
certain  typographical  errors  in  part  58. 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  16. 
1996. 

AMMMES:  Please  submit  written 
comments  to  the  Office  of  the  General 
Counsel,  Executive  OfSce  for  United 
States  Trustees.  901  E  Street  NW..  Room 
740.  Washington.  DC  20530. 
FOR  FURTICIt  INFORMATION  CONTACT. 
Martha  L.  Davis,  General  Counsel,  or 
Jeanne  M.  Crouse.  Attorney,  (202)  307- 
1399.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  28  U.S.C.  586.  the  United 
States  Trustee  is  responsible  for 
appointing  individuals  lo  serve  as 
standing  trustees  in  cases  Rled  under 
chapter  12  and  chapter  13  of  the 
Bankruptcy  Code.  11  U.S.C  101  etseq., 
subject  lo  the  approval  of  the  Attorney 
General.  Section  586  also  directs  the 
United  States  Trustee  to  supervise 
standing  trustees  and  their 
administration  of  cases.  The  Attorney 
General  has  general  supervision  over 
each  United  Stales  Trustee  and  is 
authorized  to  prescribe  by  rule 
qualifications  for  appointment  of  a 
standing  trustee  by  the  United  States 
Trustee.  See  28  U.S.C  586  (c)-<d). 
Finally,  the  Attorney  General,  in 
consultation  with  the  United  Slates 


Trustee,  is  responsible  for  fixing  a 
percentage  fee  and  the  maximum  annual 
compensation  for  each  standing  trustee 
subject  to  the  limitations  sal  forth  in  the 
statute,  including  the  actual  and 
necessary  expenses  of  the  trustee.  By 
internal  order,  the  Attorney  General  has 
delegated  to  the  Director  of  the 
Executive  Office  for  United  States 
Trustees  (the  "Director")  the  authority 
to  fix  peioentage  fees  and  compensation 
and  the  authority  to  issue  rules 
governing  qualincations  for 
appointment  and  conduct  of  standing 
trustees  after  appointment. 

The  qualifications  promulgated  by  the 
Attorney  General  are  currently  foimd  in 
$$  58.3  and  58.4  of  title  28  lo  the  Code 
of  Federal  Regulations.  The  proposed 
rule  amends  these  qualifications  and 
formally  incorporates  certain  fiduciary 
standaids  that  govern  the  conduct  of  a 
standing  trustee  and  his  or  her 
operation.  These  standards  address  the 
hiring  of  relatives,  dealings  with  related 
parlies,  and  employment  relationships 
among  standing  trustees. 

This  rule  will  aid  the  Director  and  the 
United  States  Trustees  in  supervising 
standing  trustees  in  the  administration 
of  cases  and  in  evaluating  .the  actual, 
necessary  expenses  of  standing  trustees 
relative  to  fixing  appropriate  percentage 
fees  and  compensation.  Adherence  to 
the  rule  should  assist  the  fair  and 
impartial  administration  of  the  office  of 
the  standing  trustee,  help  maximize  the 
efficiency  and  purposes  of  case 
administration,  and  work  to  avoid 
improprieties,  whether  actual  or 
perceived,  that  could  diminish  the 
integrity  of  the  administrative  process. 

ExaculiYa  Oidar  12S66 

Thia  proposed  rule  has  been  dtafied 
and  reviewed  in  accordance  with 
Executive  Order  12866.  section  1(b). 
Principles  of  Regulation.  The  Director 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866  section  3(f). 
Regulatory  Planning  and  Review. 

KegnUtory  Flexibility  Ad 

The  Dinctor.  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  has  reviewed  this  proposed  rule 
and  by  approving  it  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entitles. 

Paperwork  Radnctioa  Act 

This  proposed  rule  contains  no  new 
inframation  collection  or  recordkeeping 
raquiremenia  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 


UM  arSakfaaa  is  U  Cn  Put  M 

Bankruptcy,  Trusts,  and  Trustees. 

For  the  reasons  set  forth  In  the 
preamble,  the  Department  of  Justice 
proposes  to  amend  28  CFR  part  58  as 
ibllows: 

PART  Sa-MKMJLA'nONS  RELAT1NQ 
TO  THE  BANKRUPTCY  REFORM  ACTS 
OF  1*78  AND  1994 

1.  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Aalbarily:  2»  U.S.C  509.  SIC.  S«e.  5 
U.S.C  301. 

2.  In  S  58.1.  paragraph  (a)  Is  revised  lo 
read  as  follows: 

1«aH 

(a)  Each  U.S.  Trustee  is  authorized  lo 
establish  a  panel  of  private  trustees  (the 
"panel")  pursuant  to  Z6  U.S.C 
586(a)(1). 

3.  Section  58.4  is  revised  to  read  as 
follows: 

|SL4    QueWlcaUonetofSppotntinemaa 
standing  trualee  end  llduclary  sisndeide 

(a)  As  used  in  this  section — 

\  (1)  The  term  standing  trustee  means 
an,  individual  appointed  pursuant  to  Z8 
U.S.C.  58e(b). 

(2)  The  term  relative  means  an 
Individual  related  by  affinity  or 
consanguinity  within  the  third  degree  as 
determined  by  the  law  of  the 
jurisdiction  where  the  standing  trustee 
is  located,  an  individual  in  a  &tep  or 
adoptive  relationship  wilhin  such  third 
degree,  or  an  individual  whose  close 
association  is  the  equivalent  of  a 
spousal  relationship. 

(3)  The  term  financial  or  ownership 
interest  excludes  ownership  of  stock  in 
a  publicly-traded  company  if  the 
ownership  interest  is  not  controlling. 

(b)  To  be  eligible  for  appointment  as 
a  standing  trustee,  an  individual  must 
have  the  qualifications  for  membership 
on  a  private  panel  of  trustees  set  forth 
in  S  58.3(b)  (1H4).  (6HB).  An 
individual  need  not  be  an  attorney  to  be 
eligible  for  appointment  as  a  standing 
trustee.  A  corporation  or  partnership 
may  be  appointed  as  standing  trustee 
only  with  the  approval  of  the  Director. 

(c)  The  Unilwl  States  Trustee  shall  not 
appoint  as  a  standing  trustee  any 
individual  who.  at  the  lime  of 
appointment,  is: 

(1)  A  relative  of  another  standing 
trustee  in  the  region  In  which  the 
standing  trustee  is  lo  be  appointed; 

(2)  A  relative  ufa-stan ding  trustee  in 
the  region  in  which  the  standing  trustee 
is  to  be  appointed,  who.  within  the 
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preceding  one-year  period,  died, 
resigned,  or  was  removed  as  a  standing 
trustee  from  a  case: 

(3)  A  relative  of  a  bankruptcy  judge  or 
a  clerk  of  the  bankruptcy  court  in  the 
region  in  which  the  standing  trustee  is 
to  be  appointed: 

(4)  An  employee  of  the  Department  of 
Justice  wilhin  the  preceding  one-year 
period;  or 

(5)  A  relative  of  a  United  States 
Trustee  or  an  Assistant  United  Stales 
Trustee,  a  relative  of  an  employee  in  any 
of  the  offices  of  the  United  Stales 
Trustee  in  the  region  in  which  the 
standing  trustee  is  lo  be  appointed,  or  a 
relative  of  an  employee  in  the  Executive 
Office  for  United  States  Trustees. 

(d)  A  standing  trustee  must,  at  a 
minimum,  adhere  to  the  following 
fidudary  standards: 

(1)  Employment  of  relatives. 

(i)  A  stanolng  trustee  shall  not  employ 
a  relative  of  the  standing  trustee. 

(ii)  A  standing  trustee  shall  also  not 
employ  a  relative  of  the  United  Stales 
Trustee  or  of  an  Assistant  United  States 
Trustee  in  the  region  in  which  the 
trustee  has  been  appointed  or  a  relative 
of  a  bankruptcy  court  judge  or  of  the 
clerk  of  the  bankruptcy  court  in  the 
judicial  district  in-which  the  trustee  has 
been  appointed. 

(ili)(A)  Paragraphs  (d)(1)  (1)  and  (li)  of 
this  section  shall  not  apply  lo  a  spouse 
of  a  standing  trustee  who  was  employed 
by  the  standing  trustee  as  of  August  1. 
1995. 

(B)  For  all  other  relatives  employed  by 
a  standing  trustee  as  of  August  1, 1995, 
paragraphs  (d)(l)(  (i)  and  (ii)  of  this 
section  shall  be  fully  implemented  by 
October  1, 1998,  unless  specifically 
provided  below: 

(1)  The  United  States  Trustee  shall 
have  the  discretion  to  grant  a  written 
waiver  for  a  period  of  time  not  to  exceed 
2  years  upon  a  written  showing  by  the 
standing  trustee  of  extraordinary  and 
compelling  circumstances  that  make  the 
continued  employment  of  a  relative 
necessary  for  a  standing  trustee's 
performance  of  his  or  her  duties. 

(2)  Additional  waivers,  not  lo  exceed 
a  period  of  two  years  each,  may  be 
granted  under  paragraph  (d)(l)(iii)(B)(l) 
of  this  section  provided  the  standing 
trustee  makes  a  similar  written  showing 
within  90  days  prior  to  the  expiration  of 
a  present  waiver  and  ibe  United  Slates 
Trustee  determines  that  the 
circumstances  for  waiver  are  met. 

(3)  No  waivers  will  be  granted  for  a      ^ 
relative  of  the  United  States  Trustee  or 
of  an  Assistant  United  States  Trustee. 

(2)  Related  party  transactions, 
(1)  A  standing  trustee  shall  not  direct 
debtors  or  creditors  to  an  individual  or 
entity  that  provides  products  or 


services,  such  as  Insurance  or  financial 
counseling,  if  a  standing  trustee  is  a 
relative  of  that  individual  or  if  the 
standing  trustee  or  relative  has  a 
financial  or  ownership  interest  in  the 
entity. 

(ii)  A  standing  trustee  shall  not 
contract  or  allocate  expenses  irith 
himself  or  herself,  with  a  relative,  or 
with  any  entity  in  which  the  standing 
trustee  or  a  relative  of  the  standing 
trustee  has  a  financial  or  ownership 
interest  if  the  costs  are  lo  be  paid  as  an 
expense  out  of  the  fiduciary  expense 
fund. 

(iii)(A)  The  United  States  Trustee  may 
grant  a  waiver  from  compliance  with 
paragraph  (d)(2)(ii)  of  this  section  for  up 
to  three  yeare  following  the 
appointment  of  a  stan£ng  trustee  if  the 
newly-appointed  standing  trustee  can 
demonstrate  in  wiring  that  a  waiver  is 
necessary  and  the  cost  is  at  or  below 
marker 

(B)  The  United  Slates  Trustee  may 
grant  a  provisional  waiver  from 
compliance  with  the  allocation 
prohibition  contained  in  paragraph 
(d)(2)(ll)  of  this  section  if  one  of  the 
following  conditions  Is  ai«sent: 

(1)  A  standing  trustee  has  insufficient 
receipts  to  earn  the  maximum  annual 
compensation  determined  by  the 
Director  during  any  one  of  the  last  three 
fiscal  yeare  and  provides  the  United 
States  Trustee  with  an  appraisal  or  other 
written  evidence  that  the  allocation  is 
appropriate,  or 

12)  A  C3iapter  13  standing  trustee  also 
serves  as  a  trustee  in  Chapter  12  cases 
and  provides  the  United  States  Trustee 
with  an  appraisal  or  other  written 
evidence  that  the  allocation  between 
Chapter  13  and  Chapter  12  cases  is 
appropriate. 

(C)  Except  as  otherwise  gcaviHed 
below,  a  standing  trustee  may  seek  a 
reasonable  extension  of  time  from  the 
United  Slates  Trustee  to  comply  with  . 
paragraph  (d)(2)(ii)  of  this  section.  To 
obtain  an  extension,  a  standing  trustee 
must  demonstrate  by  an  appraisal  or 
other  written  evidence,  satisfactory  to 
the  United  Slates  Trustee,  that  the 
expense  is  at  or  below  market  rate.  In  no 
event  shall  an  extension  be  granted  for 
the  use  and  occupation  of  real  estate 
beyond  October  1,  2005.  For  personal  \ 
property  and  personal  service  contraclsr' 
no  extension  shall  be  granted  beyond 
one  year  from  the  dale  on  which  this 
paragraph  becomes  effective. 

13)  Employment  of  Other  Standing 
-^rvstees.  A  standing  trustee  shall  not 

eihploy  or  contract  with  another 
standing  trustee  lo  provide  personal 
services  for  compensation  payable  bom 
fiduciary  expense  funds,  llus  section 
does  not  prohibit  the  standing  trnstee 


from  reimbureing  the  actual  expenses 
incurred  by  another  standing  trustee 
who  provides  assistance  lo  the  standing  , 
trustee  provided  that  the  reimbursement 
has  been  pre-approved  by  the  United 
Sutes  Trustee. 

Dated:  July  12, 1996. 
loaapk  ratduB, 
Director. 

IFR  Doc.  96-18327  Filed  7-17-46:  «:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

MCFRPwtSO 
tFRL-«53>-6] 

National  Amiilent  AtrOuallly 
Standards  for  Ozone  and  Parlieulate 


AOeiCY:  Environmental  Protection 

Agency  (EPA). 

ACnoN:  Notice  of  public  meetings. 

SUMMAA^^On  June  12. 1996  (61  FR 
29719).  the'EPA  published  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
for  the  review  of  the  national  ambient 
air  qual;iy  standards  (NAAQS)  for  ozone 
and  particulate  matter  (PM).  The  ANPR 
discussed  the  ongoing  reviews  of  the 
ozone  and  PM  standards  and  the 
integrated  implementation  approach 
that  EPA  has  initiated  for  possible  new 
or  revised  standards.  That  ANPR  also 
presented  key  issues  associated  with 
each  review  and  the  integrated 
implementation  approach  and  included 
the  schedule  for  the  completion  of  the 
review  of  the  ozone  and  PM  NAAQS. 
DATES:  Notice  is  hereby  given  that  a 
pubUc  meeting  on  the  ANPR  for  the 
ozone  and  PM  NAAQS  will  be  held  on 
Thuraday.  July  25. 1996.  from  10:00  a.m. 
to  9:00  p.m.  EST.  A  second  public 
meeting  on  the  ANPR  will  be  held  on 
Monday.  August  5. 1996.  from  lOKJO  to 
9:00  p.m.  CST. 

ADDRESSES:  The  public  meeting  to  be 
held  on  July  25. 1996.  will  be  held  at  the 
Wyndham  Franklin  Plaza  Hotel.  2 
Franklin  Plaza,  Philadelphia, 
Pennsylvania  (1-800-822-4200).  The 
public  meeting  to  be  held  on  August  5, 
1996,  will  be  held  at  the  Holiday  Inn 
Downtown  Convention  Center, 
Convention  Plaza.  811  N.  9th  Street.  St 
Louis.  Missouri  (1-800-289-8338). 
FOR  FURTHER  INFORMATION  CONTACT: 
JoAnn  AUman  (929)  541-1815. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  both  messages  will  be 
divided  into  three  segments;  (1)  A 
morning  presentation,  a  panel,  and  an 
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opportunity  for  public  comment  on  - 
issues  related  to  human  health  eflacts 
and  environinenlal  effects  (rf  pound 
level  ozone  and  PM;  (2)  an  aftanwon 
presentation,  a  panel,  and  an 
opportunity  for  public  comment  on 
issues  lelatad  to  the  implementatian  of 
ozone  and  PM  NAAQS;  and  (3)  a  late 
aftersoon  and  evening  opportunity  for 
public  comment  on  any  other  issues 
related  to  ozone  and  PM  standard 
setting. 

Seating  will  be  available  on  a  first- 
eome,  first-served  basis.  The  public  is 
invited  to  make  short  presentations  at 
both  meetings.  In  order  lo  provide  the 

-  jnost  opportunity  for  possible  comment, 
the  Agency  requests  tiiat  anyone 
wishing  to  provide  public  comment  at 
the  meeting  register  in  advance  by 
■ending  a  bx  to  the  meeting  bcilitator. 
The  Keystone  Center.  When  sending  the 
advance  registration  fax,  please  include 
your  name,  title,  organizational 
aiCliation,  address,  telephone  number, 
fax  nimiber,  and  an  indication  of 
whether  you  plan  to  provide  comments 
on:  (1)  Health  and  environmental  effects 
of  ozone  and  PM.  (2)  implementation 
issues,  and/or  (3)  other  issues  (if  so, 
please  briefly  indicate  the  issue  you 
plan  to  comment  upon).  The  fax  should 
be  sent  to  Caroline  Btendel,  The 

JCeystone  Center,  970-262-01S2. 

FOn  RJRT>CR  MFOMM-nON  CONTACT: 
JoAnn  Allman  at  (919)  541-1815.  or  by 
mail  at  U.S.  Q'A,  MD-15,  Research 
TMangle  Park,  NC  27711.  A  copy  of  the 
ANPR  can  be  downloaded  from  the 
Qean  Air  Act  Amendments  Bulletin 
Board.  Recently-Signed  Rules  Section, 
located  on  the  Office  of  Air  Quality 
Planning  and  Standards  Technology 
Transfer  Network  (OAQPS  TYH).  A 
copy  of  the  draft  meeting  agenda  can  be 
downloaded  from  the  Ozone/Particulate 
Matter/Regional  Haze  FACA  Bulletin 
Board  also  located  on  the  OAC^  TTN. 
Copies  of  both  documents  can  also  be 
ob^ined  by  contacting  JoAnn  Allman. 

Dated:  July  11, 1996. 
lobiS.  Salts, 

Oraclor,  Office  of  Air  QuoHty  PtaiuUag  and 
Standards. 
IFR  Doc  96-18303  Filed  7-17-96;  0:4$  am) 
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Appfovil  Mid  PronHilQrton  of  . 


AppravBl  of  fiwWoiw  Id  Hm 


Cufwbucllofi  Pvfinltoand  VoMfto 
Organic  Compoundi 

AOCNCT:  Environmental 
Agency  (EPA). 
action:  Proposed  rule. 


^ 


The  EPA  propo^  to  approve 
the  State  implementation  plan  (SIP) 
revisions  submitted  by  the  State  of 
Tennessee  for  the  purposes  of 
incorporating  visibility  protection 
requirements  into  the  Construction 
Permits  portion  of  the  rule  (120O-3-9- 
.01)  and  to  respond  to  deficiencies  of 
chapter  1200-3-18  as  described  in  60 
PR  10504  published  on  Febniary  27. 
1995,  which  acted  on  the  Tennessee 
VOC  Rauonably  Available  Control 
Technology  (RACT)  submittal  to  meet 
the  1990  VOC  RACT  "Catch  Up" 
requirements.  The  EPA  is  also 
approving  two  new  rules  into 
Tennessee's  VOC  chspter  which 
regulate  VOC  emissions  from  offaet 
lithoeiaphic  printing  operations  and 
wood  fimiiture  finishing  and  cleaning 
operations.  In  the  final  rules  section  of 
this  Federal  Segistar.  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
(Urect  final  rule  without  prior  proposal 
becauae  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  sat 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
reliation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  August  19, 1996. 
ADONESKS:  Written  comments  on  this 
action  should  be  addressed  to  William 
Denman  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Programs  Branch,  345  (3ourtland  Street, 
NE.,  Atlanta,  Georgia  30365.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 


nonnal  buiinen  hour*  at  the  {bllowing 
locaUona.  The  interested  persons 
wanting  to  examine  these  documenti 
should  make  an  appointment  «rith  the 
appropriate  office  at  least  24  hours 
before  the  vidting  day.  Refsrence  files 
TN151-01-7017.,TN153-01-7018, 
■roi81-01-9621,  TN162-01-9622, 
TN164-01^9626,  TN168-01-9628,  and 
TN169-01-9629.  The  Region  4  ofBce 
may  have  additional  backjground 
documents  n^t  available  at  the  other 
locations. 
Air  and  Radiation  Docket  and 

Informatim  Center  (Air  Docket  6102). 
-    U.S.  Environmental  Protectina 

Agency.  401  M  Street.  SW., 

Waahington.  DC  20460. 
Environmental  Prolectioo  Agency. 

Region  4  Air  Programs  Branch,  345 

Courtland  Street,  NE.,  Atlanta, 

Georgia  30365.  William  Denman.  404/ 

347-3555  extension  4208. 
Tennessee  Department  of  Environment 

and  Conservation.  Division  of  Air 

Pollution  Control.  L  &  C  Annex.  9th 

Floor,  401  Church  Street,  NaahviUe. 

Tennessee  37243-1531.  61S/S3Z- 

0554. 
FON  RMTHBI  ■rOHMATION  CONTACT: 
William  Denman.  404/347-3SSS 
extension  4208. 

attPPLEMENTAIIV  MFOflMATKlN:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  24, 1996. 
A.  Stanley  Meibvis, 
Acting  Regional  Administrator.- 
IFR  Doc  96-18198  Piled  7-1 7-96;  8:4S  sm| 
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(CA  071-00066;  FRL-S404-7) 

Approval  and  Promulgalion  of  State 
Imptamantaaon  Plana:  CaHfomla  Stats 
hnplamantallon  Plan  Ravlaton,  El 
Dorado  County  Air  Pollution  Control 
DtaMct,  Plaoar  County  Ak  Pollution 
Control  Distrtel,  and  Vsntura  County 
Air  Polkitlon  Control  OMilet 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


r:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
adhesives.  architectural  coatings,  and 
wood  prtxlucts  coatings. 

The  intended  eflect  of  proposing 
approval  of  these  rules  is  to  regulate 
emiseions  of  VOCs  in  accordance  with 
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the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  role.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direa  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  oi)  this  action  should  do  so 
at  this  time. 


DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  August 
19, 1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  lo:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  role  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
El  Dorado  County  Air  Pollution  Control 

District,  2850  Fairlane  Court, 

Placerville,  CA  95667. 


Placer  County  Air  Pollution  Control 

District,  11464  B  Avenue,  Auburn,  CA 

95603. 
Ventura  County  Air  Pollution  Control 

District,  669  County  Square  Drive, 

Ventura.  CA  93003. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Nikole  Reaksecker.  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901.  Telephone: 
(415)744-1187. 

SUPPLEMENTARY  mFOffMATION:  This 
document  con(»ms  rules  from  the  El    " 
Dorado  County  Air  Pollution  Control 
District  (EDCAPCD).  the  Placer  County 
Air  Pollution  Control  District 
(PCAPCD).  and  the  Ventura  County  Air 
Pollution  Control  District  (VCAPCD). 
The  following  table  lists  the  names  of 
the  rules,  the  dates  of  district  adoption, 
and  the  dates  that  the  California  Air 
Resources  Board  (CARS)  submitted  the 
rules  to  EFA. 


Rule 


EOCAPCO  215— Architectural  Coalinas 

EDCAPCD  236-JWtiealves  '_ 

EDCAPCD  237— Wood  Products  Coalings 

PCAPCD  218— ArcMtedural  Coolings 

PCAPCD  236— Adhesives _. 

VCAPCO  74.20-A<tiea«ve(  and  Saalanis 


Adoption 


9S7/94 
2«96 

snns 

6/8/93 


SUxnHal 


11«V»4 
1IV13/95 

SOMS 
1(V1 


ansa 
3«S     / 


For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Alrtfasrity:  42  U.S.C.  7401-7671q. 

Oated:  April  18. 1996. 
Fsiicia  Maicas. 
Regional  Administrator. 
IFR  Doc  96-18204  Filed  7-17-08;  8:45  am) 
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[OR-«4-72a(b;  FRL-681S-4] 

Approval  and  Promulgation  of  State 
Implemontatlon  Plans:  Oregon 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Oregon  to  support  Oregon's  ozone 
Nonattainment  Area  control 
strategy(ies).  The  SIP  revision  was 
submitted  by  the  State  lo  satisfy  Federal 
Clean  Air  Act  j«quirements.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
the  EPA  is  approving  the  State's  SIP 


revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Ageoiy 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  ore 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  actio 


DATES:  Comments  oh  this  proposed  rule 
must  be  received  in,  writiiig  by  August 
19, 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  MonlelLivingston, 
Environmental  Protection  Specialist 
(OAQ-107),  Office  of  Air  Quality,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  penata  wanting  to  examine 
these  documents  should  make  an 


appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  10,  Office  of  Air  Quality,  1200 
6th  Avenue,  Seattle,  WA  98101. 

C^egon  Department  of  Environmental 
Quality,  811  SW.  Sixth  Avenue. 
Portland.  Oregon  97204-1390. 

FOR  FURTHER  VIFORMATION  CONTACT: 
Angela  McFadden,  Office  of  Air  Quality 
(OAQ-107).  EPA,  Region  10, 1200  6th 
Avenue,  Seattle,  WA  96101.  (206)  553- 
6908. 

SUPPLEMENTARY  MFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Roister. 

Dated:  May  22. 1996. 
lane  S.  Moare, 

Acting  Regional  Administrxitor, 
IFR  Doc  96-18202  Filed  7-17-96;  8:45  am) 
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bttnguUMia  ConWning  HCPOk' 

MBKT:  Enviraninental  Prolwtiai 

AgBDcy(EPA). 

ACnoH:  Prapowd  lule.. 

(UHMAm:  Tbnnigh  this  acUan  EPA  is 
propodngto  ameod  tha  Clais  n 
NonasMntial  PioducU  Ban  pramulgatad 
under  SKtionfilO  of  the  Qmo  Aix  Act 
Aisendments  to  provld*  an  examption 
for  poatahla  fin  e»tingiii»hing 
aquipmant  that  contaiii* 
hydrachlorofluafocaiboDa  QICFCa)  for 
DOD-iaaidaatiai  apphcadona.  EPA  ii 
propoaiiig  thla  axaraption  baaad  on  naw 
tnfannaliaa.  EPA  baUevaa  an  ammption 
is  naceaaaiy  to  anaura  that  an  afiactive 
subatitiita  to  halon,  a  daaa  I  oaona 
dapblar.  is  rsMiily  availaUa. 

EPA  baUavaa  that  this  ptepeaad 
■iiiaiiilmiiiil  inlills  ilaiiaijilimtha 
ragnlatocy  burdoi  on  HCPC 
axtinyiiAant  nanofactunn  and 
dtatrioBtan,  wU]  not  compniniiaa  tba 
goab  of  ptotacting  pubUc  naahh  and  the 
aBviroBinant 

OATB:  Commants  on  this  proposal  must 
ba  i«eai«ad  by  August  19.  igse  at  Ow 
addiaaa  batow.  A  public  hoaiing,  if 
tauuaalad.  win  ba  held  tnWastoigMp. 
DC  If  such  a  hMting  ianquaatad,  it  will 
bahaid  on  Almost  2.  MM.  at  9  ajn.. 
and  tha  commaat  psiod  vKiuld  than  ba 
aodandad  to  Saptamber  3, 1996.  AnyiMM 
«^  wiahaa  IB  raquast  a  haaring  dwnUh 
call  Ondy  Nowbaig  at  202/233-9729  by 
|uly  25. 1996.  IntaKstad  parsons  may 
contact  the  Smtoapharic  Pntadian 
HotUna  at  l-aO»-29»-1996  to  lean  if  a 
hearing  will  be  held  and  to  obtain  the 
date  and  location  of  any  hearing.  Any 
hearing  will  be  strictly  limited  to  the 
subject  matter  of  this  proposel,  the 
scope  of  which  Is  discussed  below. 

loe  piopoead  effective  data  (or  the 
cbangaa  to  the  lagulatoiy  l«Tigii«[)« 
would  be  30  days  alter  pubUottion  of 
the  final  rulamaldng  in  the  Pkdani 


be  may  be  charged  for  copying  docket 
materials. 

If  a  public  hearing  is  convened,  it  will 
be  held  at  501  3rd  Street,  NW..  first  floor 
coofsrance  rt>om,  Washington.  DC 
rem  RMTHni  mromusnim  contact. 
Cindy  Newfaeig.  Program 
Implementation  Branch.  Stratospharic 
Protection  Division.  Office  of 
Atmoapberic  Programs.  Office  of  Air 
and  Radiation  (6205-J).  401  M  Stnat. 
SW..  WaAington,  DC  20460,  (202)233- 
9729.  The  Sttatoepheric  Ozone 
Informatioa  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  further 
Infbrmatian. 

nmw  mwrrawT  wmnmiKm.  The 
contents  of  this  preamble  ais  listed  in 
the  (bllowing  outline: 

L  Rsgulatad  BnlStles 

n.  Bacliyaoiid 

m.  PiMibla  Fin  BxtingulslMn 

IV.  Sunmasy  sfSuppartng  Analysis 

A.  BxBCiitiie  (Mar  12066 

B.  Uafuadsd  Maadatn  Act 

C.  I^psfwonc  ReducUw  Act 

D.  ihgulatacy  n»ibUily  Act 


:  Comments  on  this  proposal 
must  be  submitted  to  the  Air  Docket 
Office,  Public  Docket  No.  A-93-20  Vm. 
Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency.  401 
M  Street,  SW..  Washington,  DC  20460  in 
room  M-ISOO.  Additional  comments 
and  materials  supporting  this 
rulemaking  are  contained  in  Public 
Docket  No.  A-93-20.  Dockets  may  be 
inspected  from  8  a.m.  until  5:30  pjiL, 
Monday  through  Friday.  A  reasonable 


Entities  potentially  regulated  by  this 
action  are  those  that  wish  to 
manubcturar,  sell,  or  distribute  in 
interstate  conunarce  portable  fire 
extinguiahefs  that  omtain 
hydnchlorofluorocarbons  (HCFCs)  iicir 
non-residential  applications.  Regulated 
categories  and  entities  include: 


Thia  labia  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  raeders  regarding  entities  \ikeiy  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  adatities  that  EPA  is  now 
aware  could  potentially  be  afiected  by 
this  action.  Other  typea  of  antitiea  not 
listed  in  the  table  could  also  be  aSsctad. 
To  detatmine  whether  your  company  is 
regulated  by  this  action,  you  should 
carefiilly  examine  the  applicability 
criteria  contained  in  Section  610(d)  of 
the  Clean  Air  Amendments  of  1990; 
discussed  in  regulations  pubhshad  on 
December  30, 1993  (58  FB  69638):  and 
discussed  below.  If  you  have  quentioos 
regarding  the  appliobility  of  this  action 
to  a  partinilar  entity,  consult  the  person 
listed  in  the  preceding  m  niimcR 
kTKMOONTACT  section. 


ILBackgnNud 

In  1993,  EPA  promulgated  a 
rulemaking  to  establiah  ragulations  that 
implemented  the  statut(»y  ban  on 
nooaaeential  products  containing  or 
manufactured  with  class  II  ozone- 
depleting  substances  under  Section 
610(d)  of  the  dean  Air  Act 
Amendments  of  1990  (58  FB  69638). 
TUs  final  rule  waa  developed  by  EPA  to 
clarify  definitions  and  to  provide 
exemptions,  as  authorized  under 
Section  610(d).  Q>A  was  not  required  to 
promulgate  regulations  rinoe  the  ban 
was  aelf-axecutiiig.  The  substancaa 
afiacted  by  th«  Claaa  n  Ban  are  plastic 
foam  pnxhicts.  aaroaol  products  and 
praaaurised  diapenaers. 

Section  610(d)(1)  slates  dat  after 
January  1. 1994.  "it  ia  unlawfiU  far  any 
panon  to  sell  or  distributa.  or  ofbr  br 
sale  or  distribution,  in  interstate 
commerce  (A)  any  aeroaol  product  or 
otfaar  prsssurized  dispenser  which 
contains  a  class  II  subalaDoe:  or  (B)  any 
plastic  foam  product  which  contains,  or 
is  manufactured  with,  a  class  D 
substance."  Section  610(d)(2)  authorizaa 
EPA  to  grant  certain  exceptions  and 
section  610(dH3)  creates  exclusions 
bom  the  class  II  ban  in  certain 
dicumsiancaa. 

Sedian  ei0(d)(2)  authorises  the 
Administrator  to  grant  exceptions  from 
the  daaa  n  ban  far  aeroaols  and  olhar 
piaaaurlieil  diapenaers  where  "the  uee 
of  the  aeroeol  ^oduct  or  pressurized 
dispsoser  is  detenninad  by  the 
Admlnlstrstor  to  be  essential  as  a  result 
of  flammability  or  worker  safaly 
concerns."  and  where  "the  only 
available  altamative  to  uaa  of  rdaaafl 
substance  is  use  of  a  claaa  I  substance 
wdiich  legally  could  be  substitulad  for 
such  cless  n  substance."  Section 
610(dX3)  sUtes  that  the  ban  of  claaa  n 
substancaa  In  plastic  foam  products 
shall  not  apply  to  "foam  insulation 
products"  or  "an  integral  akin,  rigid,  or 
semi-rigid  foam  utilised  to  provide  for 
motor  vriiicie  safety  in  aocordanoB  with 
Federal  Motor  Vehicle  Safety  Standards 
where  no  adequate  substitute  substance 
(other  than  a  class  I  or  class  n 
substance)  is  practicable  far  eHecUvely 
meeting  such  standards."  For  additional 
information  concerning  this  nilamaking 
and  for  a  complete  list  of  axempled  and 
excluded  products,  the  reader  should 
review  the  final  ragulations  published 
in  the  Federal  Kai^Mar  DMember  30. 
1993  (58  FR  99638).  These  rules  are  slso 
codified  at  40  CFR  Part  82  Sidipart  C 


m. 
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until  such  tima  as  "suitable"  substitutes 
for  HCPCs  in  this  application  became 
"conunerdally  available"  (SB  FR 
69646).  The  inclusion  of  Bn 
extinguishers  in  the  class  II  ban  was 
intended  to  be  consistent  with  the  class 
I  bsn.  wbeieby  CFCs  used  in  fire 
extinguishers  were  banned  since 
suitable  substitutes  were  coniinerciaUy 
available  Qanusry  IS.  1993,  58  FR 
4768).  EPA  distinguished  between  total 
flooding  fire  suppression  systems, 
which  were  not  identified  as 
pressurized  dispensers,  and  portable  fire 
extinguishers,  which  the  Agency 
interpreted  as  falling  into  the  category  of 
pressurized  dispensers  (SB  FR  69647). 

Since  the  Class  n  Ban  became 
eSsctive,  EPA  has  learned  new 
information  as  to  significant 
complications  in  determining  broad 
suitability  of  substitute  fire 
extinguisfaants.  EPA  has  received  two 
pettUans  requesting  that  the  Agency 
taooosider  the  Class  n  Ban  as  it  relates 
to  portable  fire  extinguishers.  The  first 
request  for  reconsideratjon  was 
sufamiMed  by  Paul  Huston  and 
Associates  on  March  10, 199S.  The 
second  petition  was  submitted  by 
Alcalde  &  Fay  on  behalf  of  Halotron, 
Incorporated,  and  DuPont  on  June  22, 
199S.  Through  these  petitions, 
subsequent  verbal  and  written 
communications,  and  additional 
research  by  the  Agency.  EPA  has 
learned  new  and  compelling 
infomuition  concerning  the  availability 
of  fire  extinguishants  suitable  to  replace 
halon  and  (TCs  in  streaming 
applications. 

Portable  lire  extiiiguishets  for 
commercial  applications  present  a 
unique  dilemma,  for  a  variety  of 
reasons.  First,  their  specific  intended 
use  is  to  protect  human  life  and 
property.  The  fire  extinguishant  is 
typically  used  only  in  response  to  s 
threat  to  lifg  or  property.  Second,  one 
type  of  extinsuisfaant  is  not  universally 
suitable  for  all  situations,  in  that 
diflerent  types  of  finis,  different 
environments  in  which  fires  are 
potentially  to  be  fought,  and  diOarent 
hrpes  of  property  being  protected,  each 
dictate  a  particular  set  of  characteristics, 
found  in  varying  degrees  in  various 
extinguishants.  Third,  the  fire 
protection  industry's  codes,  standsrds 
and  regulations  are  extremely  complex, 
such  that  states  and  localities  adopt 
standards  parallel  to  a  national  standard 
at  vastly  divergent  times.  Furthermore, 
some  states  and  localities  have  adopted 
different  versions  of  fire  codes. 
Additionally,  typical  insurance  industry 
requirements  mandate  conformance 
with  local  codes  before  proper 
inauranca  coverage  can  be  obtained. 


C^van  tlieae  constraints,  for  purposes  of 
secdon  610(d).  determining  the 
suitability  and  thus,  commercial 
availability,  of  a  subatitute  (br  use 
generally  in  portable  fira  extinguishers 
for  non-residential  applicatians 
becomes  extremely  elusive. 

EPA  states  that    suitability  of  the 
agent  implies  that  an  agent  is 
commercially  available,  that  a  fire  will 
be  extinguished  quickly,  and  %viU  result 
in  minimum  degradation  of  the 
producU  being  protected  from  the  fire" 
(58  FR  69648).  EPA  has  interpreted 
commercial  availability  to  mean  that  the 
product  is  wridely  available  for  the 
desired  application  and  that  its  use  is 
not  preduded  in  certain  situations  (i.e., 
because  some  local  fire  codea  have  not 
yet  approved  its  use).  In  addition  to 
commercial  availability,  the  portable 
fire  extinguisher  must  adequately 
extinguish  the  fire  without  causing 
undue  harm  to  persotu  and  not  destroy 
the  property  it  is  intended  to  protect. 
For  many  typical  commercial  scenarios 
where  halon  was  used  in  the  past,  only 
clean  agents  such  as  HCFCs  can  achieve 
these  fire  protection  goals. 

Suitability  is  interpreted  to  apply 
broadly  throughout  the  nation,  such  that 
no  entity  has  precluded  that  product's 
use  through  regulation  or  lack  of 
regulatory  modification.  Without 
consistent  standards  regarding  the  use 
of  s  substitute  in  place  across  the 
country.  EPA  currently  believes  it 
would  be  nearly  impossible  to 
responsibly  determine  that  a  substitute 
used  in  a  non-residential  portable  fire 
extinguisher  was  "suitable"  and  thus, 
that  such  HCFC  fire  extinguishers 
should  be  subject  to  the  ban. 

A  logical  question  one  may  ask  is, 
"How  can  EPA  adequately  determine 
acceptability  of  potential  fire 
extinguishant  substitutes  pursuant  to 
Section  612  of  the  Clean  Air  Act  and 
also  believe  itself  unable  to  determine 
suitable  fire  extinguishant  substitutes 
pursuant  to  Section  610(d)?"  The 
answer  lies  in  the  degree  of  biuden 
entailed  in  EPA's  determination.  Under 
Section  610(d),  the  burden  is  on  EPA  to 
actually  decide  that  onq  kind  of 
extinguishant  cannot  be  exempted  from 
the  ban  by  determining  that  the 
substitute  will  be  just  as  effective  and 
available  as  the  replaced  extinguishant. 
Under  Section  612,  on  the  other  hand, 
the  burden  on  EPA  is  merely  to  deem 
substitutes  acceptable  if  they  do  not 
present  other  health  or  environmental 
hazards.  The  latter  task  does  not  extend 
to  banning  those  substances  that  the 
substitute  claims  to  replace,  nor  does  it 
include  an  examination  of  efficacy.  The 
rulemakings  implementing  Section  612 
and  establishing  the  Signifiont  New 


Alternatives  Policy  (SNAP)  Program 
ituiicate  that  EPA  does  not  review  a 
substitute's  ability  to  eljiictively  perform 
in  the  same  maimer  as  the  ozone 
depleter.  Q>A  believes  that  bemung  a 
substance  (as  required  under  S  eiO(d)) 
used  in  the  protection  of  Ufa  and 
property,  based  on  confusing 
infmmstion  regarding  the  suitability  of 
the  substitule,  would  be  irresponsible. 

When  EPA  promulgated  the  initial 
rulemaking  that  exempted  products 
from  the  class  n  ban  in  1993,  potential 
exemptions  for  other  types  of 
pressurized  dispensers  that  were 
considered  and  ultimately  denied 
usually  were  denied  because  there  was 
a  Euitsble  substitute  already  available 
and  already  in  use  for  either  the  same 
or  for  a  similar  application.  Several  of 
the  substitutes  were  not-in-kind 
substitutes  and  others  required 
significant  changes  prior  to  replacing 
the  ozone-depleting  substance  with  the 
substitute.  Significantly,  most  of  the 
identified  substitutes  for  these 
pressurized  dispensers  were  proven 
alternatives  for  the  ozone  depleter 
already  used  by  others  for  a  similar 
endeavor.  However,  for  portable  fire 
extinguishers  used  in  non-residential 
applications,  the  potential  non-ozone- 
depleting  replacements  that  are  also 
clean  agents,  are  not  yet  in  use. 

Many  of  those  seeung  to  replace 
halon  continue  to  require  dean  agents. 
EPA  states  that  "noo-halocarbon 
alternatives  to  Halon  1211  are  already  in 
widespread  use  in  selected  commercial 
applications  because  of  their 
effe(^veness,  and  due  to  the  current 
regulatory  climate,  their  use  has  been 
increasingly  adopted  wherever 
possible"  (58  FR  69647).  EPA  believes 
where  non-gaseous  agents  can  be  used, 
appropriate  consideration  for  these 
substitutes  already  occurs.  However,  the 
need  for  the  continued  availability  of 
gaseous  agents  commonly  referred  to  as 
clean  agents  was  the  basis  for  the 
limited  exemption  for  HOX^  contained 
in  the  initial  rulemaking.  EPA  intended 
for  this  exemption  to  expire  after 
additional  clean  agents  became 
available.  However,  as  stated  above, 
SNAP  does  not  review  the  efficacy  of 
the  acceptable  substitutes;  therefore. 
EPA  caimot  rely  on  SNAP  review  to 
determine  the  efficacy  of  potential  clean 
agents  for  purposes  of  Section  610(d). 
Furthermore,  since  the  substitutes  are 
not  yet  in  use,  EPA  caimot  rely  on  the 
findings  of  other  users. 

Given  that  suitability  and  commercial 
availability  caimot  be  determined 
adequately  for  purposes  of  banning  this 
product  at  this  time,  today's  action 
proposes  replacing  the  limited 
exemption  that  already  exists  with  a 
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total  axamptiaa  for  tmlabla  fire 
axtingniilMn  far  noo-ractdential 
■ppUcatioiu  from  the  Ow  II  Ban  at  this 
time.  Thia  (dianga  Id  the  regulatonr 
Inngiiign  would  aimply  Mrva  to  darify 
the  actual  fituation  for  the  regulated 
community  and  provide  a  consiiteat 
determination  regarding  suitability 
baaed  on  current  inibnnatioa. 
Purtharmoie,  it  would  ralieve  the 
ragulated  community  bom  the 
burdensome  iaik  of  monitoring  fBderal, 
state,  and  local  activltiea  concerning  the 
review  of  other  aubetltutee  and 
attempting  to  aaaeaa  at  what  point  the 
standard  of  commercial  avaiuibiUty  has 
been  achieved 

If  at  some  future  date,  compelling 
infarmatiaa  ia  brought  to  the  Agency's 
attention  indicating  that  suitable 
substitutea  are  widely  available  for  fire 
extinguishing  applications,  EPA  may 
ultimately  condude  that  suitable 
substitutes  arecommerciaUy  available 
and  undertake  appropriate  iu>tice  and 
comment  procedures  to  remove  this 
exemption.  EPA  requests  comment  on 
this  proposal 

IV.  Saannuiy  ofSappoctiag  Aaalyaia 

A.  Exaoutive  Order  12866 

Under  Executive  Order  12866  (98  PR 
S173S,  October  4, 1993).  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
lequiramenta  of  the  Executive  Order. 
The  Order  defines  "significant" 
iegulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  aimual  efiect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  aflact  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
pubUc  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  Oeate  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  delermined  by  OMB  and 
EPA  that  this  proposed  action  to 
amendment  to  the  final  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review 
under  the  Executive  Order. 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  199S 


("Un&indad  Mandates  Act")  requites 
that  the  Agency  prepare  a  budgetary 
impact  statement  bMora  promulgating  a 
rule  that  iiuJudsa  a  Fadwal  mandate 
that  may  lasult  in  expenditure  by  State, 
local,  and  tribal  govetnmenta,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establiah  a  plan  for  obtaining  input  from 
and  infaiming,  aduoatiiig,  and  advising 
any  small  govemmontauiat  may  be 
si^ficantly  or  imiquely  affected  by  the 
rule. 

Under  aectlon  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  moat 
cost-eSactive,  or  leeat  burtlensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unleas  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  NPRM  is  estimated  to 
result  in  the  expenditure  by  Stale,  local, 
and  tribal  govwnments  or  private  sectbr 
of  less  than  SlOO  million  in  any  one 
year,  the  Agency  has  not  prepared  a 
budgetary  impact  statement  or 
spe^cally  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
govenunents.  As  discussed  in  this 
preamble,  this  NPRM  proposes  to 
provide  relieve  by  permitting  the  use  of 
portable  fire  extinguishers  that  contain 
HCFt^:  and  therefore,  would  increase 
the  flexibility  in  choosing  a  particular 
fire  extinguishant  thus  reducing  the  net 
effect  of  the  burden  of  part  82  subpart 
C  of  the  Stratospheric  Protection 
regulations  on  regulated  entities, 
including  State,  local,  and  tribal 
governments  or  private  sector  entities. 

C.  Paperwork  Reduction  Act 

Any  information  collection 
requirements  in  a  rule  must  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C 
3S01  etseq.  Because  no  informational 
collection  requirements  are  proposed  by 
today's  action,  EPA  has  determined  that 
the  Paperwork  Reduction  Act  does  not 
apply  to  this  rulemaking  and  no 
Information  Collection  Request 
document  has  been  prepared. 


D.  Regulatory  Flexibility  Act 

EPA  has  determined  that  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  coimection  with 
this  proposed  rule.  Any  impact  this 
proposed  rule  will  have  on  small 
entities  will  be  to  provide  relief  from 
regulatory  burdens.  EPA  has  determined 
that  this  proposed  rule  will  not  have  a 
sigpificant  adverse  economic  impact  on 
a  substantial  ntunber  of  small 
biisitmsaes. 

IJM  orSobjacts  IB  40  OK  Put  U 

Enviroimiental  protactiom. 
Administrative  prq^ce  and  procsdiue, 
Air  pollution  contiOTtghemicals, 
Exports,  Govemmenl)^iR>ctirement. 
Imports,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Dated:  )uly  3. 1986. 
Caral  M.  BrewMT, 
Admlni§tixitor. 

Title  40,  Code  of  Federal  Regulations, 
part  82,  ia  amended  to  read  as  follows: 

PAHT  82— PROTECTION  OF 
STRATOSPHEmC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  aa  follows: 

Aatkarity:  42  U.S.C  7414,  7601,  7671- 
7«71q. 

ttlM    tAmandad] 

2.  Section  82.62  is  amended  by 
removing  paragraphs  (j)  and  (k). 

ItLai   CAmaodsdl 

3.  Section  82.68  is  amended  by 
removing  and  reserving  paragraphs  (f) 
and  (g). 

4.  Section  82.70  is  amended  by 
revising  paragraph  (a)(2)(vii)  to  read  aa 
follows: 

(82.70    NofisaaaMM  daas  II  products  and 


(«)*•*  I 

(2)*  •  * 

(vii)  Portable  fire  extinguishing 
equipment  used  for  non-residential 
applications:  and 
•        •        •        •        * 
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40CFRPwt180 

[OPP-3004Z9:  Fm.-S37S-4| 
nN2070nAC1S 

Vinyl  Alooliot-Vlnyl  AcatMi 
Copoiymw,  B«niakM)yd»o-SodKNn 
SuHonaM  CondMiaata;  TotannM 
EzampUon 

AQGNCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


:  This  document  proposes  to 

establish  an  exemption  finm  Uie 
requirement  of  a  tolerance  for  residues 
of  vinyl  alcohol-vinyl  acetate 
copolymer,  benzaldehyde-o-sodium 
sulfonate  condensate  when  used  as  an 
inert  ingredient  (water  soluble  resin)  in 
pesticide  formulations  applied  to 
growing  crops  or  to  raw  agricultural 
commodities  after  harvest  and  when 
applied  to  animals.  This  proposed 
regulation  was  requested  by  Mitsui 
Plastics,  Inc. 

DATE*  Written  comments,  identified  by 
the  docket  number  IOPP-3004291,  must 
be  received  on  or  before  August  19, 
1096. 

ADOflESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Opoations  Division  {7506C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460.  In  person, 
deliver  comments  to:  lim.  1132.  CM  «2, 
1921  Jefbison  Davis  Hwy.,  Arlington, 
VA  22202.  Information  submitted  as  a 
cortunent  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  thai  does  not 
contain  CBI  must  be  submitted  for         -^ 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Cortunents  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conmients  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 


comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IOPP-3004291.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Adilitional  information  on 
electronic  submissions  can  Iw  found 
below  in  this  dociunenl. 
FOB  RMTTHER  INFORMATION  OONTACT:  By 
mail:  Bipin  Gandhi,  Registration 
Support  Branch,  Registration  Division 
(7505W),  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  2800  Crystal  Drive,  North 
Tower,  6th  Floor,  Arlington,  VA  22202. 
(703)  308-8380,  e-mail: 
gBndhi.bipin6epamail.epa.gov. 
SUPPtEMENTARY  INFORMATION:  MitSUi 
Plastics,  Inc.,  11  Martine  Ave,  White 
Plains,  NY  10606.  submitted  pesticide 
petition  (PP)  6E471B  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food  Drug, 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346  a(e)),  propose  to  amend  40  CFR 
180.1001(c)  and  (e)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  vinyl  alcohol- 
vinyl  acetate  copolymer,  benzaldehyde- 
o-sodium  sulfonate  condensate  when 
used  as  an  inert  ingredient  (water 
soluble  resin)  in  pesticide  formulations 
applied  to  growing  craps  or  to  raw 
agricultural  commodities  after  harvest 
and  applied  to  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  Iheir  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyothylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth:  thickenere  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  disperaing 
agents;  propellents  in  aerosol 
dispensere;  microencapsulating  agents; 
and  emulsifiere.  The  term  "inert"  is  not 
to  imply  nontoxicity;  the  ingredient  may 
or  may  not  be  chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Regisler  of  April  22, 1987 
(52  FR  1 3305).  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  lo  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Ageiu:y 


generally  does  i(<A  require  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  The  Agency  has 
decided  thai  no  data,  in  addition  to  that 
described  below,  for  vinyl  alcohol-vinyl 
acetate  copolymer,  benzaldehyde-o- 
sodium  sulfonate  condensate  Will  need 
to  be  submitted.  The  rationale  tot  this 
decision  is  described  below. 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymere."  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  'These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymere 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  beUeves  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Vinyl  alcohol-vinyl  acetate  copolymer, 
benzaldehyde-o-sodium  sulfonate 
condensate  conforms  to  the  definition  of 
a  polymer  given  in  40  CTR  723.250(b) 
and  meets  the  following  criteria  that  are 
used  to  identify  low  risk  polymers: 

1.  Vinyl  alcohol-vinyl  acetate 
copolymer,  benzaldehyde-o-sodium 
sulfonate  condensate  is  not  a  cationic 
polymer,  nor  is  it  reasonably  anticipated 
to  become  a  cationic  polymer  in  a 
natural  aquatic  enviroiunent. 

2.  Vinyl  alcohol-vinyl  acetate 
copolymer,  benzaldehyde-o-sodium 
sulfonate  condensate  contains  as  an 
integral  part  of  its  composition  the 
atomic  elements  carbon,  hydrogen, 
oxygen,  sodium  and  sulfur. 

3.  Vinyl  alcohol-vinyl  acetate 
copolymer,  benzaldehyde-o-sodium 
sulfonate  condensate  does  not  contain 
as  an  integral  part  of  its  composition, 
except  as  impurities,  any  elements  other 
than  those  listed  in  40  OHi 
723.250(d)(2)(ii). 

4.  Vinyl  alcohol-vinyl  acetate 
copolymer,  benzaldehyde-o-sodium 
sulfonate  condensate  is  not  designed, 
nor  is  it  reasonably  anticipated  to 
substantially  degrade,  decompose  or 
depolymerize. 

5.  Vinyl  alcohol-vinyl  acetate 
copolymer,  benzaldebyde-o-sodium 
sulfonate  condensate  is  not 
manufactured  or  imported  from 
monomers  and/or  other  reactants  that 
are  not  already  included  on  the  TSCA 
Chemical  Substance  Inventory  or 
manufactured  under  an  applicable 
TSCA  section  5  exemption. 
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6.  Vinyl  alcobol-vinyl  acetate 
copolymer,  benzaldehyde-o-sodiiun 
niifbnite  condensate  is  not  a  water 
absorbing  polymer  with  a  number 
average  molecular  weight  greater  than  or 
equal  to  10,000  daltons. 

7.  The  minimum  number-average 
molecular  weight  of  vinyl  alcohol-vinyl 
acetate  copolymer,  benzaldehyde-o- 
Bodium  sulfonate  condensate  is  20,000 
daltons.  Substances  with  molecular 
weights  greater  than  400  generally  are 
not  absorbed  through  the  intact  skin, 
and  substances  with  molecular  weights 
greater  than  1 ,000  generally  are  not 
absorbed  through  the  intact 
gastrointestinal  (GI)  tract.  (Tiemitals  not 
absorbed  through  the  skin  or  GI  tract 
generally  are  incapable  ofelidling  a 
toxic  response. 

8.  Vinyl  alcohol-vinyl  acetate 
copolymer,  benzaldehyde-o-sodiiui 
sulfonate  condensate  has  a  minimum 
ncunber  average  molecular  weight  of 
20.000  and  contains  less  than  2  percent 
oligomeric  material  below  molecular 
weight  SOO  and  less  than  S  percent 
oligomeric  material  below  1,000 
molecular  weight.  ^ 

9.  Vinyl  alcobol-vinyl  acetate 
copolymer,  benzald^yde-o-sodium 
sulfonate  condensate  does  contain 
aliphatic  hydroxy  groups,  aUphatic  ester 
groups,  diacetal  groups  and  sodium 
sulfonate  groups  as  reactive  functional 
groups.  However,  these  reactive  groups 
are  not  intended  or  reasonably 
anticipated  to  undeigo  further  reactions. 

Based  on  the  above  information  and 
review  of  its  use.  EPA  has  found  that, 
when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful  and  a  tolerance  is  not  necessary 
to  protect  the  pubUc  health.  Therefore. 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  apphcation  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  that  contains 
any  of  the  ingredients  listed  herein,  may 
request  within  30  days  after  the 
publication  of  this  document  in  the 


Fedora!  Kegiitar  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FTDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docket 
number.  IOPP-3004291. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  lOFP- 
300429]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  «2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Dockat#e  paniail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  win  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  be  placed 
in  the  paper  copies  of  the  official 
rulemaking  record  which  also  will 
include  all  comments  submitted  directly 
in  writing.  The  official  rulemaking 
record  is  the  paper  record  maintained  at 
the  address  in  the  "ADDRESSES"  at  the 
beginning  of  this  document.  

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fiom  the 
requirements  of  section  2  of  Executive 
Order  12866. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 


"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28. 1993).  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16. 1994). 

Pursuant  to  the  requirement  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  Administrator  has 
determined  that  regulations  establishing 
new  tolerances  or  raising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  an 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  249S0). 

Liat  of  Sul^ecta  ill  40  CFR  Port  laO 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  2S,  1996. 

Stephon  L.  lohDMn, 

Vtrector.  Registmlion  DMsJon,  Office  of 

Pesticide  Programt. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348a  and  371. 

2.  bi  $  180.1001,  the  table  in 
paragraphs  (c)  and  (e),  is  amended  by 
adding  alphabetically  the  inert 
ingretfient  "Vinyl  alcohol-vinyl  acetate 
copolymer,  benzaldehyde-o-sodium 
sulfonate  condensate,  minimum  nimiber 
^erage  molecular  weight  (in  amu) 
'20,000,"  to  read  as  follows: 

{18ai00l    Exeni(>aona  fram  the  ■ 
requirement  ol  a  tolarance. 


(c)' 


Uses 


Vinyl  alcohot-vinyt  acetate  ccpotymer,benzaUetiyde-o40- 
dwn  siAmate  condensate,  nMinun  nurrbar  avenge 
moleaier  weigN  (in  amu)  20.000. 


Water  soluble  resin 


:z 


(e)' 
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Vinyl  aloohoMAiyl  acslale  capolymer,benzaldehyda-o«>- 
dum  suHonaie  condensale.  minimum  numtw  avenge 
molacular  «ni|^  (in  amu)  20.000. 


Umits 


IFR  Doc  96-17925  Piled  7-17-96;  8:45  ami 
Mueio  oooa  MM-a^-^ 


40  CfR  Part  300 
[Fn.-65S7-^ 

Natkmai  OH  and  Hazardous 
Subatanoas  Polhition  Contbigancy 
Plan;  NaUonal  PrtorWaa  Uat 

AOENCT:  Envirtmmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete 

Bonneville  Power  Administration 

(BPA)/Ross  Complex  from  the  National 

Priorities  List:  request  for  comments. 

•UMHARY:  The  Environmental  Protaction 
Agency  (EPA)  Region  10  annoimces  its 
intent  to  delete  the  Bonneville  Power 
Administration  (BPA)/Ross  Complex 
site  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  action.  The  NPL  constitutes 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Public  Law 
Number  99-400  (CERCLA). 

EPA  has  determined,  and  Washington 
State's  Department  of  Ecology  (Ecology) 
has  concurred,  that  the  BP A/Ross 
Complex  site  poses  no  significant  threat 
lo  public  health  or  the  environment  and, 
therefore,  further  remedial  measures  are 
not  appropriate. 

DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before  August 
19, 1996. 

ADORESSCS:  Comments  may  be  mailed  to 
Nancy  Harney,  U.S.  EPA  Region  10, 
Mail  Stop:  ECI^lll,  1200  6th  Avenue, 
Seattle.  Washington  98101. 

Comprehensive  information  on  this 
site  is  available  through  the  Region  10 
Deletion  Docket,  which  is  located  at 
EPA's  Region  10  office  and  is  available 
for  viewing  by  appointment  only  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays. 
Appointments  for  copies  of  the 


background  information  bom  the 
Regional  public  docket  should  be 
directed  to  the  EPA  Region  10  docket 
office  at  the  following  address:  Lynn 
Williams,  United  States  Environmental 
Protection  Agency,  Region  10, 
Enviroimiental  Cleanup  Office,  ECL- 

110.  Su[)erfund  Records  Center,  1200 
6th  Avenue,  Seattle,  Washington  98101. 

The  Deletion  Docket  is  also  available 
for  viewing  at  the  following  locations: 
BPA/Ross  Complex,  5411  NE  Highway 

99,  Plant  Services  Building,  2nd 

Floor,  Vancouver,  Washington 
Vancouver  Regional  Library,  1007  East 

Mill  Plain  Boulevard,  Vancouver, 

Washington 
FOR  FURTHER  MFORMATKW  CONTACT: 
Nancy  Harney,  U.S.  EPA  Region  10, 
Mail  Stop:  ECL-111, 1200  6th  Avenue, 
Seattle,  Washington  98101,  (206)  553- 
6635. 

8UPPLEHEMTARY  INFORMATION: 
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I.  Introduction 

n.  NPL  Deletion  Criteria 

111.  Deletion  Procedures 

IV.  Basis  of  Intended  Site  Deletion 

I.  Introduction 

The  United  States  Enviroiunental 
Protection  Agency  (EPA)  Region  10 
announces  its  intent  to  delete  the  BPA/ 
Ross  Complex  site  from  the  National 
Priorities  List  (NPL),  which  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
("NOP").  40  CFR  Part  300,  and  requests 
comments  on  this  proposed  deletion. 
EPA  identifies  sites  on  the  NPL  that 
appear  to  present  a  significant  risk  to 
human  health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  these 
sites.  EPA  may  delete  a  site  from  the 
NPL  if  it  determines  that  no  further 
response  is  requited  to  protect  human 
health  and  the  environment.  As 
described  in  Section  300.425(e)(3)  of  the 
NCP,  sites  deleted  from  the  NPL  remain 
eligible  for  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
are  later  found  to  warrant  such  actions. 

EPA  will  accept  comments  on  the 
proposal  lo  delete  this  site  for  thirty 
days  after  publication  of  this  notice  in 
the  Federal  Seniter. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 


Section  m  discusses  the  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  BPA/Ross  Complex  site 
and  explains  how  the  site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Critaria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  Section 
300.425(e)  of  the  NCP,  40  CFR 
300.42S(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  a  determiiuition 
to  delete  a  release  from  the  NPL.  EPA 
shall  consider,  in  consultation  with  the 
state,  whether  any  of  the  following 
criteria  have  been  met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required: 

(ii)  AH  appropriate  response  under 
CERCLA  has  beisn  implemented,  and  no 
further  action  by  responsible  parties  is 
appropriate,  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
si^ficant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

It  is  EPAs  policy  that  even  if  a  site 
is  deleted  from  the  NPL,  where 
hazardous  substances,  pollutants,  or 
contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
uniestricted  exposure,  a  subsequent 
review  of  the  site  will  be  conducted  al 
least  every  five  years  after  the  initiation 
of  the  remedial  action  at  the  site  to 
ensure  that  the  site  remains  protective 
of  public  health  and  the  environment.  In 
the  case  of  this  site,  the  selected 
remedies  are  protective  of  human  health 
and  the  environment.  Consistent  with 
Section  XIX  of  the  BPA/Ross  Complex 
Federal  Facility  Agreement  (FFA),  BPA 
will  conduct  a  five-year  review  of  these 
final  remedies.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action.  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  site  may  be  restored 
to  the  NPL  without  the  application  of 
the  Hazard  Ranking  System. 

nL  Deiedon  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  site:  (1) 
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All  appropriate  response  under  CERCXA 
has  been  implemented  and  no  further 
action  by  BPA  is  appropriate;  (Z) 
Ecology  has  concurred  with  the 
proposed  deletion  decision;  (3)  a  aottoe 
has  been  published  in  the  local 
newspapers  snd  has  been  distributed  to 
appropriate  fsderal,  state  and  local 
omdais  and  other-interested  parties 
announcing  the  commencement  of  a  30- 
day  public  comment  period  on  EPA's 
Notice  of  Intent  to  Delete,  and  (4)  all 
relevant  documents  have  been  made 
available  in  the  local  sits  infdnnation 
repositories. 

Deletion  of  the  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  obligationa.  The 
NPL  is  designed  primarily  for 
infarmational  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
Section  n  of  this  Notice.  40  CFR  300.425 
(eK3)  states  that  deletion  of  a  site  from 
the  NPL  does  not  preclude  eligibility  for 
future  response  actions. 

For  deletion  of  this  site,  Q>A's 
Rsgiaiial  Office  will  accept  and  evaluate 
public  comments  on  EPA's  Notice  of 
Intent  to  Delete  before  malung  a  final 
decision  to  delete.  The  Agency  will 
prepare  a  Responsiveness  Summary  if 
significant  public  comments  are  oflered. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Fsdaral  Bagiatar.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  Notice.  Public  notices  and 
copies  of  the  Resp<msiveness  Summary 
will  be  made  available  to  local  residecits 
by  the  Ragiooal  office. 

IV.  Basis  for  Intended  Site  Daletioa 

The  following  site  siunmary  provides 
the  Agency's  rationale  for  the  proposal 
to  delete  this  site  from  the  NPL: 

The  BP A/Ross  Complex  consists  of  a 
23S-acre  tract  in  Clarl;  Coimty  on  the 
eastern  side  of  U.S.  Highway  99.  The 
site  is  an  active  facility  that  has  been 
owned  and  operated  by  the  BPA  since 
1939  to  coor«linate  the  distribution  of 
hydroelectric  power  generated  by  the 
Federal  Columbia  River  Power  System 
to  regions  throughout  the  Pacific 
Northwest.  Siitce  its  construction,  the 
site  hss  provided  research  and  testing 
iadliUes,  maintenance  and  construction 
operations,  and  waste  storage  and 
handling  operations  for  BPA. 

In  November  1989  the  EPA  placed  the 
BP  A/Ross  Complex  on  the  NPL,  making 
it  a  Superfund  site  subject  to  the 
requirements  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  The  listing  was  based  on  the 
presence  of  volatile  organic  compounds 
(VOCs).  TricfaloroeUiane  (TCA), 
Dichloroethene  PCEJ  in  groiuuiwater. 


PCBs  in  surface  soils,  and  the  Roes 
Complex's  proximity  to  the  Qty  of 
Vancouver's  drinking  water  supply.  As 
a  result  of  the  listing,  and  pursuant  to 
a  Federal  Facility  Apeement  (FFA) 
signed  by  BPA,  EPA  and  the 
Waahington  Department  of  Ecology  on 
May  1, 19S0,  BPA  conducted  a 
Remedial  InvestigaUon/Feasibiliiy 
Study  (RI/FS)  to  determine  the  nature 
and  extent  of  contamination  at  the  Roes 
Complex  and  to  evaluate  alternatives  for 
cleanup  of  contamiikaled  areas. 

To  fadUtate  the  Superfund 
investigation  process,  the  site  was 
divided  into  two  separate  Operable 
Units  (OUs),  (OUA  and  CUB).  The  OUA 
investigation  focused  on  surface  soil 
contamination.  Of  the  21  waste  units 
evaluated  as  part  of  the  Rl,  the  OUA 
Record  of  Decision  (ROD)  signed  on 
May  6, 1993,  required  remedial  action 
for  only  3  areas.  A  total  of  2,544  tons  of 
contaminated  soil  was  excavated  and 
disposed  at  an  approved  off-site  landfill 
in  Arlington,  Oregon.  PCB-eontaminated 
concrete  footings  and  debris  were  also 
removed  and  disposed  o%ite.  Soils  in 
the  Wood  Pole  Storage  Area  East  were 
treated  by  enhanced  laoremediaUon  and 
then  covered  by  a  cap  of  clean  graveL 

The  OUB  RI  focused  on 
characterization  of  subsurface  soils  in 
two  waste  units  and  also  included 
characterization  of  the  shallow  perched 
water  table,  the  deep  groundwater 
aquifer  beneath  the  lioss  Complex,  and 
surface  water  and  sediments  in  Cold 
Creek  and  Burnt  Bridge  Creek.  Perched 
water  tables  and  the  deep  aquifer 
beneath  the  Ross  Complex  were  tested 
for  a  wide  range  of  potential 
.contaminants  including  VOC's, 
pesticides,  herbicides,  metals,  base 
neutral  adds,  PCB's,  phenols, 
phthalates  and  polycyclic  aromatic 
hydrocarbons  (PAH's).  Based  on  the 
findings  of  the  RI,  the  OUB  ROD  signed 
on  September  29, 1993,  required 
installation  of  a  multi-layered 
permanent  cap  at  the  Fog  Chamber 
Dump  Trench  Area  1.  Remedial  action 
was  not  required  for  groundwater, 
surface  water  or  sediments. 

Q'A  believes  that  the  remedial  actions 
taken  at  this  site  are  protective  of 
human  health  and  the  environment  and 
no  further  remedial  adion  under 
CERCLA  is  warranted.  However,  the 
OUB  ROD  requires  institutional  controls 
for  subsurface  soils  as  well  as 
groundwater  monitoring  at  several  on- 
site  wells  to  verify  that  groundwater 
conditions  remain  adequately 
protective. 

As  previously  stated,  one  of  the  three 
criteria  for  deletion  spedfias  that  EPA 
may  delete  a  site  from  the  NPL  if  "all 
appropriate  response  under  CERCLA 


has  been  implemented,  and  no  further 
action  by  responsible  parties-is 
appropriate."  EPA,  with  contnirience  of 
Ecology,  believes  that  this  criterion  for 
deletion  has  been  met.  Therefore,  EPA 
is  proposing  deletion  of  the  BPA/Ross 
Complex  sits  from  the  NPL.  Documents 
supporting  this  action  an  available  at 
the  desigiiated  information  repositories. 
Dated:  June  20, 19M. 


Regional  Adminutrator,  Repon  10. 

IFR  Doc  96-17906  Filed  7-17-96;  S:45  ami 
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MNr Avanvc  rMnefy  MMMganeiii 
Counofl;  Pubttc  HMrtnos 

AOENCV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTXJN:  Public  hearings:  request  for 

comments. 


The  Mid-Atlantic  Fishery 
Management  Council  will  hold  public 
hearings  to  allow  for  input  on 
Amendment  6  to  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP).  The  hearings  will  be 
tape  recorded  with  the  tapes  filed  as  the 
offidal  transcript  of  the  hearings. 
DATES:  Written  comments  will  be 
accepted  through  August  1, 1996.  The 
hearings  are  scheduled  as  follows: 

1.  July  29, 1996,  7  p.m.,  Warwick,  RI. 

2.  July  29, 1996,  7  p.m.,  Virginia 
Beach,  VA. 

3.  luly  30. 1996,  7:30  p.m..  Long 
Island,  Riverfaead,  NY. 

4.  July  31, 1996,  7  p.m.,  Cape  May 
Courthouse,  N). 

A0ORESSE8:  Send  comments  to:  Devid  R 
Keifer.  Executive  Diredor,  Mid-Atlantic 
Fishery  Management  Coundl,  Room 
2115  Federal  Building.  300  South  New 
Street.  Dover.  DE  19904.  The  hearings 
will  be  held  at  the  following  locations: 

1.  Warwick — Holiday  Inn  at  the 
Crossings,  801  Greenwich  Avenue, 
Warwiqk,RI 

2.  Virginia  Beach — Days  Iim,  5708 
Northampton  Boulevard,  Virginia 
Beech,  VA 

3.  Long  Island,  Riverfaead — Ramada 
East  End,  Exit  72  L.I£.  and  Route  25, 
Ltm%  Island,  Riverhsad,  NY 
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4.  Cape  May  Courthouse — Cape  May 
Extension  Office,  Dennisville  Road, 
Cape  May  Courthouse,  N) 
FOR  FURTHER  MFORHATION  CONTACT: 
David  R.  Keifier,  (302)  674-2331. 
SUPPLEMBTTARY  MFORMATION: 
Amendments  2  through  5  to  the  FMP,  as 
adopted  by  the  Coundl  and  approved 
by  NMFS,  established  procedures  for 
setting  annual  catch  spedficaUoos  for 
Atlantic  mackerel.  Loligo  squid.  lUex 
squid,  and  butlerfish.  required  that 
conunerdal  vessels  and  party  and 
charter  boats  obtain  permits,  established 
overfishing  definitions  for  the  four 
spedes,  estabUshed  polides  related  to 
the  foreign  fishery  and  joint  ventures, 
eliminated  foreign  fisheries  for 
butlerfish  and  the  squids,  implemented 
moratoria  on  entry  of  additional  vessels 
into  tiie  squid  and  butterfish  fisheries. 


allowed  for  seasonal  quotas  in  the  Loligo 
fishery,  implemented  a  minimum  mesh 
net  in  the  Loligo  fishery,  and  developed 
a  dealer  and  vessel  reporting  system. 

The  management  measures  for 
Amendment  6  adopted  by  the  Coundl 
for  bearings  are: 

1.  Revised  overfishing  definitions  for 
Illex  and  Loligo  squid  and  Atiantic 
butierfish. 

g.  Provision  for  NMFS  to  close  the 
U.v^ireded  fishery  for  Loligo,  Illex,  or 
butterfish  when  U.S.  fishermen  have 
harvested  95  percent  of  the  allowable 
domestic  annual  harvest  (DAH)  if  such 
closure  is  necessary  to  prevent  DAH 
from  being  exceeded. 

3.  The  Diredor,  Northeast  Region, 
NMFS,  may  impose  season  closures  in 
the  Illex  fishery  to  improve  yield  per 
recruit  from  the  fishery,  based  upon  the 


recommendation  of  the  Council.  This 
may  include  delaying  the  opening  of  the 
directed  Illex  fishery  if  substantial 
inoeeses  in  yield  will  result  from  such 
dosures. 

The  public  hearings  are  physically 
accessible  to  people  with  disabiUties. 
Requests  for  sign  language  ' 

interpretation  or  other  auxiliary  aids 
should  be  direded  to  David  R.  Keifer 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  hearing  dates. 

Aotharit^  16  U.S.C  1801  etwq. 

Dated:  My  12. 1996. 
Kichard  W.  Sordi, 
Acting  Director.  Office  of  Fisheries 
Consemtion  and  Management,  Natiomd 
Marine  Fisheries  Senice. 
IFR  Doa  96-18190  Filed  7-17-96;  8;4S  ami 
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July  12,  i«ae. 

Tha  Dnwitment  of  Agriciiitun  has 
aubuUUau  tfaa  fbllowicg  infoniiation 
ooUacUoa  nqidramantia)  to  OMB  tat 
mviaw  and  claannc*  ulular  tiia 
Piaanniik  Raduction  Act  of  1995, 
PuoUc  taw  104-13.  comments  lagiirilng 
thaaa  inlonnation  coUactionx  an  baat 
aaaund  of  having  thair  full  aihct  if 
noaivad  within  30  days  of  thia 
notification.  Commants  ahouid  ba 
addiaaaad  to:  Daaic  Officar  for 
Agricuhni*,  OfBoa  of  Infbnnation  and 
Ragulatory  ABaiit,  Office  of 
Management  and  Budget  (OMB), 
WaafaSigtia.  D.C  20SO3  and  to 
DafMitma^t  Cleannce  OfBoer,  USDA. 
PAOC-IRM.  Ag  Box  7S30.  WaaUnglon. 
D.C  20290-7830.  C<^ea  of  tha 
aubmiaaiinils)  may  be  ohtainad  bjr 
calling  (202)  72O-B204  or  (202)  720- 
B746. 

•  Pood  and  Consumer  Service 

T/tfe:  Nutrition  Education  and 
Tnining  (N£T)  Inventory. 

Sununary:  Tba  Nutrition  Education 
and  Training  Program  (NET)  i*  one  of 
aavoral  cUld  nutrition  program! 
operated  by  the  Food  and  Consuraar 
Sarvica  (FCS)  of  the  U.S.  Department  of 
Agricuhuie.  The  reaearch  aifoit 
daaoribed  represents  the  first 
comprehensive  attempt  to  inventory  the 
range  of  programs  and  collaborative 
eOoits  supported  through.  NET  grant 
funds. 

Need  and  Use  of  the  biformation:  The 
study  is  to  determine  to  what  extent  the 
current  needs  for  nutrition  educetibn 
and  training  are  being  met. 

Descriptioii  of  Respondents:  State, 
Local,  or  Tribal  Coveminent 

Number  of  Respondents:  60. 

Frequency  of  Responses:  Reporting: 
One-time  only. 

Total  Burden  Hours:  90. 


•  Rural  Housing 

Title:  T  CFR 19804.  "Community 
Proorams  Guaranteed  Loans". 

Summmy:  This  regulation 
promulgates  the  polidea  and  pnx»duies 
for  Community  Program  loans 
guaranteed  by  the  Agncy  and  applies  to 
fenders,  holders,  borrowers,  and  other 
paitiea  involved  in  making, 
guaranteeing,  holding,  servicing  or 
Uquidating  such  loans. 

Need  and  Vm  ofAe  Information: 
TUa  infarmatioa  will  be  used  to 
datannina  oppUcant/bonower 
eligibiUty,  psofact  haaibility.  and  to 
■tauie  bomwen  cmetate  on  a  sound 
basia  and  uaa  loan  fonda  for  authorized 
purpoaea. 

lUtctiption  of  Betpondents:  Not-ibr- 
proBt  inatitutioos:  State,  Local  or  Ttibal 
Govaciunent 

AAjintier  ofReipondents:  175. 

Aofuoncy  of  Besponsas:  Reputing: 
Quaitarly,  Aimually. 

Total  Oirden  Hours:  22.012. 

•  Agricultural  Marketing  Sarvica 

Title:  Recofdkaaptog  RaquiiamaDts 
far  Certified  AppUcalon  of  Federally 
Raatiictad  Uaa  PsaHcidaa  (7  CFR  Part 
110) 

Sununary:  The  Sacrataiy  of 
Agriculture  is  required  to  establish 
requirements  for  recmdkeaping  by  all 
oaitified  appHcaton  of  Federal 
restricted  use  pesticides.  The  records 
are  needed  to  provide  written  reporta  on 
Federal  restricted  use  pesticides  to 
Congress. 

Need  and  Use  of  the  Information: 
Raconls  are  being  kept  to  provide 
infonnation  to  be  utillzad  by  licensed 
beahfa  care  proiassionals  for  possible 
medical  treatment.  In  addition,  USDA  is 
requested  to  submit  aimual  leports  to 
Ccmgrass  to  support  the  decisionmaking 
procaaa  concerning  pestiddas  with 
accurate  use  data. 

Detaiption  of  Respondents:  farms; 
Federal  (kivemment;  State,  Local  or 
Tribal  GovenmienL 

Number  of  Respondents:  1,148364. 

Frequency  of  Responses: 
Recordkeeping:  Reporting:  On  occaaion. 

Total  Burden  Hours:  2,171,712. 

•  Agricultural  Marketing  Service 
Title:  Almonds  Grown  in  Caliibmia 

Marketing  Order  981. 

Summaiy:  Information  collected 
includes  rsfotendum  bellots,  shipments, 
transfers  and  inventories  of  almonds  as 
well  as  deposition  of  inedible  almonds. 


Nsed  and  Use  of  the  Information:  The 
information  is  used  to  compile  statistics 
for  the  almond  industry,  for  program 
compliance,  acceptance  of  the  market 
order  and  to  determine  qualifications  to 
aarve  co  the  Almond  B<Mrd. 

Description  of  Bespondmts:  Business 
or  other  for-profit;  Fkims. 

Namber  i^  Reipondmts:  7,858. 

ftaquencf  of  Jtesponses: 
Reinrdkaaping;  Reporting:  On  occasion; 
MoDthly:  Semi-mo. 

Total  Burden  Hoots:  2.912. 

•  Agricultural  Marketing  Service 

Title:  Vidalia  Onions  Grown  in 
Geoigia,  M.S.  No.  95S. 

Sununoiy:  Information  collected 
includea  rehrandum  ballots,  shipments 
of  (mlons  and  asaassments. 

Need  and  Use  of  the  InformcHom'tht 
infotmatian  is  useid  for  program 
compliance,  accq>tance  of  the  mariut 
order  and  to  determine  qualifications  to 
Mrre  on  the  Vidalia  onion  board. 

Description  {^Respondents:  Business 
or  other  far-profit:  Farms. 

AAunbar  if  Respondents:  197. 

Aaaaancy  of  ilBsponsss: 
Racadkaaping:  Rapoiting:  Biennially; 
MondUy. 

TotcU  Burden  Hours:  153. 

•  Farm  Service  Agency 

Title:  Emergency  Livestock  Feed 
Assistance  and  Disaster  Reserve 
Assistance  Prooam,  7  CFR  1439. 

Summoiy:  The  Federal  Improvement 
and  Reform  Act  of  1998  suspended  the 
Emergency  Livestock  Feed  Assistance 
Prtjgram  for  Crop  years  1998  through 
2002:  the  Conferance  Report  provided 
for  an  orderly  termination  of  the 
program  that  ofibtded  States  and 
counties  that  implemented  the  programs 
before  the  evoctment  of  the  1996  Act  an 
opportunity  to  continue  accepting 
application  for  30  days. 

Need  and  Use  of  the  Information:  The 
data  is  needed  to  provide  the  benefits 
authorized  by  the  program  and  to 
administer  the  programs. 

Description  of  Respondents:  FanoK 
Individtuls  or  hous^olds. 

Number  of  Respondents:  22,500. 

Frequency  of  Responses:  Reporting: 
Monthly. 

Total  Burden  Hours:  33,600. 
DooaU  B.  Halcko', 

Depu  ty  Departjnen  tal  Clearance  Officer. 
IFR  Ooc  8e-181»l  Filed  7-17-9S:  B:4S  am) 
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QovannnaiH  Owned  InvanUona 
AvMiblaforUoanalng 


:  Agricultural  Research  Service, 
USDA. 

ACnON:  Notice  of  Govenunent  Owned 
Inventions  Available  for  Licensing. 


:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  as 
repreaented  by  the  Department  of 
Agriculture,  and  are  available  for 
Licensing  in  accordance  with  35  U.S.C 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development.  International  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 
FOA  FURTHER  MFORMATKM  CONTACT: 
Technical  and  licensing  information  on 
theae  inventions  may  be  obuined  by 
writiil^  to:  June  Blalock,  Technology 
Licensing  Coordinator,  USDA,  ARS, 
Room  415,  Bldg.  005.  BARC-West, 
Behsville,  Maryland  20705;  Phone  301- 
504-5989  or  Fax  301-504-5060.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

SUPPLOBfTARV  MFOMUTION:  The 
inventions  available  for  licensing  are: 
8-038,768.  Maize  Chlorotic  Dwarf  Virus 

and  Resistance  Thereto 
8-308,894,  Gypsy  Moth  Genotype  Assay 
8-415.884,  Delignification  of 

Lignocellulosic  Materials  with 

Peroxymonophosphoric  Add 
8-515,502,  Aquagal-Baaed  Lightweight 

Concrete 
8-534,810.  Method  for  the  development 

of  5-Lactones  and  Hydroxy  Adds 

from  Unsaturated  Fatty  Acids  and 

Their  Glycerides 
8-544,748,  Monoclonal  Antibodies  to 

Potato,  Tomato,  and  Eggplant 

Glycoalkaloids  and  Assays  for  the 

Same 
8-548.852,  Determination  of  the  Source 

of  a  Soil  Sample 
8-550.310.  Machine  Vision  Apparatus 

and  Method  for  Sorting  Objects 
8-556,054.  Communications  System 

Having  a  Tree  Structure 
8-556.182,  Volatiles  of  Japanese 

Honeysuckle  Flowers  as  Attractants 

for  Adult  Lepidopteran  Insects 
8-569,473,  Com  Fiber  Oil— It's 

Preparation  and  Use 
8-576.998,  Break-in  Resistant  Wood 

Panel  Door 
8-580,230,  Reaction  Products  of 

Magnesium  Acetate  and  Hydrogen 

Peroxide  for  Imparting  Antibacterial 

Activity  to  Fibrous  Substrates 


8-580.663.  Biodegradable  Laminated 

Films  Fabricated  from  Pectin  and 

Chitosan  "  ^ 

8-586.331,  Glutenin  Genes  and'Thair 

Uses 
8-591,923,  EnhaiuBd  Water  Resistance 

of  Starch-Based  Materials 
8-593,999.  Cell  Line  for  Propagating 

Receptor  Binding  Site-Deleted  FMDV 
8-595.607.  Method  for  Manufacturing 

Limonoid  Glucosides 
8-598,418,  System  for  Automated 

Calibration  of  Sensors 
8-603.817.  Monodonal  Antibodies  to 

Ceftiofiir  and  Assays  for  the  Same 
8-606,791,  Bioactive  Compounds 
8-607.504.  Retention  and  Delivery  of 

Nematodes  for  Insect  Control 
8-608,450.  Grid  Bar  Scraper  for  a  Lint 

Cleaner 
8-609,334,  Restriction  Enzyme  Screen 

for  Differentiatins  Porcine 

Reproductive  and  Respiratory 

Syndrome  Virus  Strains 
8-611,701,  Closed  Loop  Pneumatic 

Tiahspori  System 
8-620,077,  Fungal  t^ene  Encoding 

Resistance  to  the  Phytotoxin 

Cercosporin 
8-621.858.  Malathion  Resistant  Strain  of 

a  Heteropterous  Predator 
8-624.677.  Antigens  Useful  for  the 

Serodiagnosis  of  Neosporosis 
8-624,870,  Vegetable  Oil-Based  Offset 

Printing  Inks 
8-631,497.  Fuels  as  Solvents  for  the 

Conduct  of  Enzymatic  Reactions 
8-631,498.  Production  of  Biodiesel. 

Lubricants  and  Fuel  and  Lubricant 

Additives  '^ 

8-633.334.  Phytotoxin  Deficient  Mutant 

Strains  of  the  Biocontrol  Agent 

Trichoderma  virens 
8-653,  037,  Leader-Proteinase  Deleted 

Foot-and-Mouth  Disease  Viruses  and 

Their  Use  as  Vaccines 
5,444,045,  Method  of  Administering 

IGF-1.  IGF-2,  and  Analogs  Thereof  to 

Birds 
5,498,534,  Method  of  Removing  Color 

from  Wood  Pulp  Using  Xylanase  bom 

Streptomyces  Roseisclerotjcus  NRRL 

6-11019. 
JmaBlalock. 

Technology  Licensing  Coordinolor. 
IFR  Doc  96-18158  Filed  7-17-96: 8:4S  ami 
aiuas  oooa  s»n-tns 
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AOBlcr:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

StJKMARV:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service  (ARS), 


intends  to  grant  to  Colorado  State 
University  Research  Foundation  of  Foit 
Collins.  Colorado,  a  license  to  U.S. 
Patent  5.135.759  issued  August  4. 1992. 
"Method  to  Preselect  the  Sex  of 
Ofbpring,"  for  all  uses  in  the  field  of 
non-hiunan  in«inin«l«  This  will  be  the 
second  license  granted  for  this 
invention  iij.lhis  field.  ARS  intends  to 
grant  no  additional  licenses.  Notice  of 
Availability  was  published  in  the 
Federal  Register  on  July  26. 1989. 
IMTCS:  Comments  must  be  received  oo 
or  before  September  16, 1996. 
IWinglltl:  Send  conunents  to:  USDA, 
ARS.  Office  of  Technology  Transfer. 
Room  415,  Building  005,  B^^C-West. 
Baltimore  Boulevard.  Beltsvula, 
Maryland  20705-2350. 
FOR  FURTMBI  MFORMATKM  OONTACT: 
June  Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above:  telephone:  301-504-5989. 
8UPPl£MENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Colorado  State  University 
Research  Foundation  has  submitted  a 
complete  and  suffident  application  for 
a  license.  The  prospective  license  will 
be  royalty^)earing  and  vrill  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7  The  praspecUve 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  &'  ^ument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C  209  and  37 
CFR  404.7. 
KM.  PaiTjr.  )r.. 
Assistant  Administjxtlor. 
IFR  Doc  96-18157  Filed  7-17-96:  8:45  ami 


Food  and  Consumer  Sarvica 

National  Advisory  Council  on  Mslsmai, 
IntMit  and  Fatal  Nutitlon;  Notioa  of 


Pursuant  to  the  Federal  Advisory 
Committee  Ad  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
Council  meeting: 

Name:  National  Advisory  Council  on 
Matenul.  [nfant  and  Fetal  Nutrition 
(Council). 

Oile  and  Time:  September  10-12, 1996. 
9H10a.ni. 

Ptace:  Food  and  Coosunier  Service,  3101 
Park  Center  Drive.  4th  Floor  Conference 
Room,  Alexandria,  Virginia  22302. 
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AupoM  o^ Minting:  The  Council  will 
continus  lu  •bidy  oitha  Special 
SupplnHMnta]  Nutiltiaa  Pragnm  tot  VVoineo, 
In&nla  ud  Oiildno  (WIQ  tnd  the 
CoBunodtty  Supplemental  Food  Piugiam 
(CSFP). 

Agenda:  The  agenda  Item  will  include  the 
fanmilatioc  of  reconunendaboni  for  the 
Coundrs  19M  report  to  the  President  and 
Congms  and  a  diicuaion  of  general  program 


Recommendationa  fior  the  report  may 
addxeea  administratis^  and  le^slative 
changes  far  WIC  and  CSIT  u  determined  by 
dieCoundL 

Meetings  of  the  Council  are  open  to  the 
public  Members  of  the  public  may 
paxlicipata.  as  time  permits.  Members  of  the 
ptiblic  may  file  written  statements  with  the 
contact  person  named  below  before  or  after' 
the  meeting. 

Persons  wishing  additional  inlbimatian 
about  this  meeting  should  oootact  Ttena  Elifl. 
Supplemental  Food  Progtajne  Oivisioa.  Food 
and  Consumer  Service,  Department  of 
Agriculture,  3101  Park  Center  Drive,  Room 
MO,  Alenndiia,  Virginia  22302.  Telephone: 
(703)  305-2730. 

Datad:  July  2,  l«a6. 
WilUaa  E.  Ladoig. 
Adniinigtrator.  a 

IFR  Doc.  96-182$4  Filed  7-17-96: 8Ai  am) 


ChwiQM  In  ttw  StM>  Tachnical  OuMm 
biCalHonila 

AOENCV:  Natural  Rssourcos 
Conservation  Service  (formerly  the  Soil 
Concervation  Service),  USDA. 
ACnON:  Notice  of  change. 

•UkMARY:  Pursuant  to  Section  343  of 
Subtitle  E  of  the  Federal  Agriculture 
Improvement  and  Rarorm  Act  of  1996 
CFAIRA)  that  requires  the  Secretary  of 
Agricultuie  to  provide  public  notice  and 
comment  under  Section  553  of  Title  5, 
United  States  Code,  with  regard  to  any 
future  revisions  to  those  provisions  of 
the  Natural  Resources  Conaervatioo 
Service  (NRCS)  State  technical  guides 
that  are  used  to  carry  out  Subtitles  A,  B, 
and  C  of  Title  XH  of  the  Food  Security 
Act  of  1985  (16  U.S.C  3801  et  seq.),  the 
Natural  Resources  Conservation  Service, 
United  States  Department  of 
Agriculture,  gives  notice  of  revisions  to 
aUconservation  practices  in  Section  IV 
of  the  State  technical  guides  in 
CaUfomia.  The  distribution  of  these 
revisions  and  an  updated  index  of 
conservation  practice  standards  and 
specifications  will  be  via  California 
Technical  Guide  Notice  14  during 
Aunistigge. 

Toase  revisiaas  to  conservation 
practices  in  Section  IV  of  State  technical 


guides  are  subiact  to  these  provisioas 
since  one  or  more  are  used  or  could  be 
used  s  part  of  a  conservation 
management  system  to  comply  with  the 
Highly  Etodible  Land  (Conservation  or 
Wetland  Conservation  requirements, 
ron  FURTHEn  mfommtiom  contact: 
Charles  W.  Bell,  State  Resource 
Conservationist,  USOA-NRCS.  2121-C 
Second  Street,  Suite  102,  Davis,  CA 
95616-5475.  FAX  (916)  757-8382  or 
Internet:  cbelMca.nrcs.usda.gov 

A  copy  of  the  imw  index  and  any  of 
the  revised  items  can  be  obtained  from 
Charles  W.  Bell.  Theee  items  will  also 
be  available  at  each  of  the  NRCS  field 
ofRces  in  California  beginning  in 
September  1996.  Comments  can  be  sent 
at  anytime  to  Charles  W.  Bell  or  to  the 
District  Oinaervationist  at  any  NRCS 
field  office  in  CiUfomia. 
•UPMEMBiTAity  MFomrunoN:  In 
California,  "State  technical  guides" 
refers  to  the  State  Office  Teduiical 
Guide  maintained  by  the  NRCS  State 
Resource  Conservationist  in  Davis, 
California;  to  the  Atee  OfGce  Technical 
Guide  maintained  at  each  NRCS  Area 
Office  in  Red  Bluff,  Salinas,  and  Fresno, 
(^lifomia;  and  to  the  Field  Office 
Technical  Guide  maintained  at  each 
NRCS  Field  Office  in  California. 

The  last  revisions  to  conservation 
practices  in  State  technical  guides  in 
Olifomia  were  issued  via  (^Ufomia 
Technical  (^ide  Notice  Number  9  on 
December  14. 1995.  The  current 
California  "Index  of  C^onservation 
Practice  Standards  and  Specifications" 
is  dated  November  1995. 

Revisions  include  word  changes, 
reformatting  sections  of  practice 
standards  to  be  consistent  with  new 
national  guidelines,  name  changes, 
renumbffling,  additions,  deletions,  and 
redating. 

The  revised  conservation  practices 
and  revised  Index  will  be  dated  July 
1996  and  include  all  of  the  171 
conservation  practice  standards,  122 
conservation  practice  specifications  and 
their  practice  requirements  sheets,  9 
conservation  practice  material 
specifications,  and  8  conservation 
practice  construction  standards. 

Revisions  include  deletion  of  two 
practice  standards  and  four  practice 
specifications  and  their  practice 
requirements  sheets,  the  addition  of  lour 
new  practice  standanis  and  24  new 
practice  specifications  and  their  practice 
requirements  sheets,  modifications  to 
the  names  of  9  practices,  renumbering 
37  practice  standards  and  28  practice 
specifications  and  their  practice 
requirements  sheets,  the  deletion  of 
material  specification  606,  and  the 
addition  of  material  specification  606A. 


Dated:  )uly  II.  1996. 
HattryCWywa. 

Deputy  State  Consemljonkt  Natural 
Ratouices  Conjervntion  Service. 
IFR  Doc.  96-1823S  Filed  7-17-96: 8:45  ami 


Rufil  thuigino  Sgfvlos 

Notto  of  n»quwt  lof  Comnxna  on 
■nfomation  Coitoctton  Packaga 

AGENCY:  Rural  Housing  Service.  USDA. 
ACTION:  Prapoaad  collection:  comments 

request. 


r:  In  accordance  with  the 
Paperwork  Reduction  Act  of  199S, 
Public  Law  104-13,  this  Notice 
announces  the  Rural  Housing  Service's 
(RHS's)  intent  to  request  approval  of  an 
Infonnation  Collection  packaga  in 
support  of  the  direct  Single  Family 
Housing  (SFH)  programs  of  the  Agency. 
OATCC:  Comments  must  be  received  no 
later  than  close  of  business  SepleJRber 
16, 1996.  Comments  received  after  such 
date  will  not  be  considered;  therefore, 
the  conmientor  should  allow  sufficient 
mailing  and  delivery  time.  lUiS 
encourages  the  submission  of  comments 
within  30  days. 

Fon  FinrmEii  infoimatwm  contact:  For 
inquiries  on  the  Information  Clollection 
Package,  contact  Barbara  Williams, 
Information  Ck>llection  Ckxudinator, 
RHS  at  (202)  720-9734.  For  program 
content,  contact  David  ).  Viliano, 
Special  Assistant  to  the  Administrator, 
RHS  at  (202)  720-1628.  Comments 
should  be  submitted  to  Ms.  Williams  at 
USDA— RHS.  1400  Independence 
Avenue,  SW,  Ag  Stop  0743. 
Washington,  D.C  20250-0743. 
■UPKEHENTARV  MFOmATION: 

Title:  Direct  Single  Family  Housing 
Handbooks  Supporting  7  CFR  Part  3550. 

Type  of  Request:  New  information 
collection. 

Abstract:  On  April  8. 1996,  the  RHS 
published  a  Proposed  Rule  in  the 
Federal  Register  teengineering  and 
reinventing  the  direct  Section  502  and 
504  Single  Family  Housing  (SFH) 
programs  (61  FR  15395).  That  action 
proposed  the  consolidation  of  16 
separate  regulations  guiding  the  direct 
SFH  programs  into  one  streamlined 
rule.  RHS  proposed  a  significant  90 
percent  reduction  in  CFR  coverage.  To 
accomplish  this  objective,  in  pari,  we 
removed  administrative  guidance  bom 
the  16  regulations  and  proposed  to 
provide  same  in  Handbooks  which 
would  not  be  published  in  the  Federal 
Reglatw.  In  our  Proposed  Rule,  we 
stated  we  would  publish  a  Notice  in  the 
Federal  Register  on  or  about  )uly  1, 
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1996,  providing  a  60-day  comment 
period  on  the  information  collection 
requirements  of  the  Handbooka.  This 
Notice  accomplishes  that  proposal. 

Section  501  of  Title  V  of  the  Housing 
Act  of  1949,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  administer 
such  programs  and  to  prescribe 
regulations  to  ensure  that  these  loans 
and  grants  made  with  Federal  Fimds  are 
made  to  eligible  applicants  for 
authorized  purposes,  and  that 
subsequent  servicing  and  benefits 
proviaed  to  bonowera  are  confisteni 
with  the  authorizing  statute. 

RHS  ofbn  a  supervised  credit 
program  to  extend  financial  assistance 
to  construct,  improve,  alter,  repair, 
replace  or  rehabilitate  dwellings,  lyhich 
will  provide  modest,  decent,  safe,  and 
sanitary  housing  to  eligible  individtaals 
living  in  rural  areas.  To  assist 
individuals  in  obtaining  affordable 
housing,  a  borrower's  house  payment 
may  be  subsidized  to  an  interest  rate  as 
low  as  1%  and  under  the  deferred 
mortgage  program  the  subsidy  can  be 
reduced  further.  The  amount  of  subsidy 
is  based  on  the  borrower's  household 
income.  The  information  requested  by 
RHS  is  vital  to  be  able  to  process 
applications  for  RHS  aasistanca  and 
make  pnident  credit  and  program 
decisions.  It  includes  borrower  finantual 
information  such  as  household  income, 
assets  and  liabilities  and  monthly 
expenses.  Without  this  infonnation  the 
Agency  is  unable  to  determine  if  a 
borrower  would  qualify  for  any  services 
or  if  assistance  has  been  granted  that  the 
borrower  may  not  have  been  eligible  for. 
In  addition,  proper  liquidation  and  debt 
settlement  decisions  are  made. 

Another  integral  part  of  Agency 
lending  requires  borrowen  to  refinance 
to  other  credit  when  they  are  able  to  do 
so.  If  a  borrower  is  unable  to  find  other 
credit  available  at  raaaonable  rales  and 
terms,  the  Agency  will  continue  to 
review  the  borrower  for  possible 
refiiuuicing  at  periodic  intervals.  If  it  is 
determined  that  all  loan  servicing  eEbrts 
have  hiled  to  produce  a  suoceasfiil 
outcome  the  account  will  be  liquidated 
through  voluntary  liquidation  or 
foreclosure.  The  Agency  may  also 
accept  a  deed  in  lieu  of  foreclosure  if  it 
is  in  the  best  interest  of  the  Government. 
The  Agency  may  also  settle  debts 
through  charge-off,  compromise  or 
adjustment 

'The  RHS  has  over  725,000  direct 
Sections  502  and  504  loans  with 
approximately  625.000  customers  in  its 
portfolio.  With  our  Fiscal  Year  (FY) 
1996  direct  sections  502  and  504  loan 
appropriation,  the  Agency  anticipates 
making  35,000  new  direct  SFH  loans 
this  year.  The  accounting  system 


established  by  RHS's  predecessor 
Agency,  the  Farmers  Home 
Administration  (FmHA)  to  maintain  its 
vast  farm,  housing,  community  and 
business  loan  programs  is  severely 
outdated  and  not  capable  of  expansion 
to  keep  pace  with  an  ever  increasingly 
automated  society.  FmHA  was  not  able 
to  provide  the  same  level  of  customer 
service  provided  by  commercial  landere 
such  as  the  escrow  of  real  estate  taxes 
and  insurance  for  its  customere  and  toll 
free  telephone  numbers  to  contact  a 
servicing  representative.  These  features 
are  critical  for  RHS  to  provide  prudent 
supervised  credit  to  its  very-low  and 
low  income  customers  and  assist  these 
families  in  becoming  successful 
homeovniers. 

In  May  1905.  the  RHS  awarded  a 
contract  to  Fiaerv,  Inc.  and  its 
subsidiary,  Data-Link  systems  for  the 
purchase  of  a  commercial-off-the-shelf 
Dedicated  Loan  Origitution  and 
Servicing  System  (DLOS)  which 
includes  escrow  capability.  This  system 
will  replace  the  Agency's  current 
Program  Loan  Accounting  System 
(PLAS)  and  the  Management  Record)! 
System  (MRS)  and  will  provide  agency 
personnel  with  the  tools  to  deliver  high 
quality  customer  services  to  its 
customere.  RHS  intends  to  adopt 
processes  and  techniques  currently 
utilized  by  the  private  sector  including 
centralized  servicing  and  automation  of 
many  forms  and  processes.  The  system 
is  being  customized  to  provide  the 
additional  feetures  and  servicing 
benefits  available  to  RHS  customere  to 
assist  them  in  becoming  successful 
homsownera.  The  Agency  intends  to 
begin  implementing  this  system  on 
October  1, 1996  with  two  pilot  states. 
Other  states  will  be  phased  into  the 
DLOS  system  through  FY  1996  with  foil 
implementation  anticipeted  hy-^ 
September  30, 1997.  \      1 

'The  centralized  servicing  uhiVwtil  be 
located  in  St.  Louis,  Missouri,  and  will 
assume  primary  responsibility  for  the 
functions  associateo  with  servicing  and 
managing  the  loan  portfolio  such  as 
collection  of  loan  payments,  day  to  day 
loan  servicing,  escrowing,  and 
accounting  in  a  focuaed  effort  to 
monitor  and  reduce  loan  defaults 
thereby  achieving  our  goal  of  having 
successful  homeowners  that  can 
eventually  refinance  to  commercial 
credit.  The  centralized  tmit  will  be 
stafiiBd  with  many  existing  RHS 
employees. 

kHS  has  been  aggressively  analyzing 
all  existing  burden  imposed  upon  the 
public  to  obtain  and  retain  SFH  program 
assistance.  A  Task  Force  of  RHS  and 
Rural  Development  employees  at  the 
local,  state  and  national  level  was 


established  and  worked  with  the  DLOS 
team  to  eliminate  all  unnecessary 
burden.  This  significant  effort  included 
Input  from  the  private  sector 
manubcturers  of  the  DLOS  system.  The 
system  which  RHS  has  already 
purchased  includes  many  industry 
standard  forms.  Wherever  possible.  RHS 
intends  (o  utilize  these  industry 
standard  forms,  eliminate  duplicative 
FmHA  forms  and  make  full  use  of  our 
new  expanded  automation  capabilities. 
For  example,  most  forms  which  a 
current  RHS  borrower  must  complete 
can  be  system  generated  and  contain  all 
relevant  system  information  such  as  the 
borrower's  account  number,  address, 
property  description,  real  estate  taxes, 
insurance,  income  data,  etc.,  thereby 
reducing  unnecessary  burden  imposed 
on  our  customers.  This  will  reduce  the 
time  it  takes  the  public  to  complete 
required  information,  reduce  the  need  to 
stock  forms  throughout  Rural 
Development  offices,  and  result  in  cost 
savings  to  the  public.  RHS  has  reduced 
the  burden  in  many  of  its  existing 
information  collection  dockets. 

While  many  information  collection 
dockets  have  been  decreased,  through 
thorough  analysis  and  consolidation  of 
existing  regulations,  and  the  narrower 
scope  in  which  the  Paperwork  Burden 
Act  of  1995  defines  an  information 
collection  "burden,"  many  new  areas  of 
burden  have  surfaced  which  now 
appear  in  this  proposed  package.  RHS 
has  made  every  effort  to  analyze  and 
reduce  such  biuden  to  the  maximum 
extent  possible. 

The  mformatioo  is  collected  from 
applicants,  borrowers,  opplication 
packagers,  contractors,  real  estate 
brokera,  employers,  etc.  In  brief,  all 
applicants  and  borrowers  and  any 
person  with  any  type  of  a  pecuniary 
interest  in  that  of  an  applicant  or 
recipient  of  a  direct  SFH  loan  or  grant 
The  information  is  collected  by  RHS 
and  Rural  Development  staff.  RHS 
provides  forms  and  guidelines  to  assist 
in  the  collection  and  submission  of  this 
information. 

The  infonnation  collected  is  used  by 
the  Agency  to  verify  program  eligibility 
requirements:  continued  eligibility 
requirements  for  borrower  assistance: 
servicing  of  loans:  eligibility  for  special 
servicing  assistance  such  as:  payment 
subsidies,  moratorium  (stop)  on 
pajrmenis,  delinquency  workout 
agreements;  liquidation  of  loans,  and 
debt  settlement.  The  information  is  also 
used  to  ensure  thai  the  direct  SFH 
programs  are  administered  in  a  manner 
consistent  with  legislative  and 
administrative  requirements.  The  ' 
information  is  typically  submitted  via 
hand  delivery  or  the  U.S.  Postal  Service 
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to  the  RHS  or  Rural  Deveiopmant  ofBoe. 
OccasionaUy.  information  is  submitted 
directly  to  RHS  or  Rural  Development 
ofRcas. 

Public  burden  for  Uie  direct  SFH 
programs  is  currently  approved  In 
several  information  collection  dockets. 
These  existing  information  collection 
dockete  will  be  handled  as  bllowa: 

•  7  cm  Part  1910.  Subpart  A— 
Receiving  and  Prooassing  Applications. 
The  direct  SFH  programs  have  no 
burden  included  in  the  existing 
approved  information  collection  docket 
(0575-0134). 

•  7  CFR  Part  1944,  Subpart  A— 
Section  502  Rural  Housing  Loan 
Polidea.  Prooeduies,  and 
Authorizations.  The  existing  approved 
information  collection  docket  (0575- 
0059)  will  be  deleted  at  the  final  rule 
stage  for  l^rt  3550.  The  burden  under 
this  existing  regulation  is  included  in 
this  proposed  information  collection 
docket. 

•  7  CFK  Part  1944,  Subpart  J— Section 
504  Rural  Housing  Loans  and  Grants. 
The  existing  approved  information 
collection  dodal  (0575-0062)  wiU  be 
deleted  atlhe  final  rule  stage  for  7  CFR 
Part  3550.  The  burden  under  this 
existing  regulation  is  included  in  this 
proposed  information  coUeolian  docket 

•  7  CFR  Part  1951.  Subpart  C—OfbeU 
of  Federal  PaymenU  to  FmHA 
BotToweis.  RHS  will  make  a  technical 
cocraction  to  the  existing  approved 
informatiaa  collection  dockat  (0575- 
0110)  at  the  final  rule  stags  of  Part  3550 
to  remove  the  public  burden  for  the 
direct  Sectfon  50Z  and  504  loan  and 
grant  programs.  The  burden  for  the 
direct  SFH  programs  in  this  existing 
regulation  is  included  in  thia  proposed 
infarmation  collection  docket 

•  7  CFR  Part  1951,  Subpart  F— 
Analyxing  Credit  Needs  and  Graduation 
of  Bomrweis.  RHS  will  make  a  technical 
correction  to  the  existing  approved 
information  collection  docket  (0575- 
0093)  at  the  final  rule  stage  of  Part  3550 
to  remove  the  public  burden  for  the 
direct  Section  502  and  504  loan  and 
grant  programs.  The  burden  under  this 
^^xitting  regulation  for  the  direct  SFH 
programs  is  included  in  this  propoaed 
intomatian  collection  dockat. 

•  7  CFR  Part  1951.  Subpart  G— 
Bonower  Suiiervision,  Senridiig  and 
Collection  of  Single  Family  Hoiuing 
Loan  Aocsunts.  Ilie  existing  approved 
infoimatiaa  collection  docket  (()575- 
0060)  will  be  deleted  at  the  final  rule 
stage  for  7  CFR  Part  3550.  The  burden 
under  this  existing  regulation  is 
included  in  this  proposed  information 
collection  docket. 

•  7  CFR  Part  1951.  Subpart  M— 
Sacvicing  Cases  Where  Unauthorized 


Loan  or  Other  Financial  Assistance  Was 

Received— Single  Family  Housing.  The  Comments  are  invited  on:  (a)  whether 

existing  approved  information  ^g  propoeed  collection  of  information 

collection  docket  (0575-0105)  will  be  j,  necessary  for  the  proper  performance 

deleted  at  the  Final  Rule  stage  for  7  CFR  _of  (he  fonctions  of  the  Agency, 

Part  3550.  The  burden  under  this  including  whether  the  information  will 

existing  regulation  is  included  in  this  (,,„  practical  utility:  (b)  the  accuracy  of 

propond  information  collection  docket.  (|^  Agency's  estimate  of  the  burden  of 


7  CFR  Part  1955,  Subpart  A— 
Liquidation  of  Loans  Secured  by  Reel 
Estate  and  Acquisition  of  Real  and 
Chattel  Property.  RHS  will  make  a 
technical  cotrection  to  the  existing 
approved  information  collection  docket 
(0575-0109)  at  the  final  rule  stage  to 
delete  the  public  burden  for  the  direct 
Section  502  and  504  loan  and  grant 
programs.  The  burden  under  this 
existing  regulation  for  the  direct  SFH 
programs  is  included  in  this  proposed 
information  collection  docket. 

•  7  CFR  Part  1855,  Subpart  B— 
Management  of  Property.  RHS  will 
make  a  technical  oomction  to  the 
existing  approved  information 
collection  docket  (0575-0110)  at  the 
final  rule  stage  to  delete  the  public 
burden  far  the  direct  Section  502  and 
504  loan  and  grant  programs.  The 
burden  under  this  existiim  reguhition  is 
included  in  this  proposed  information 
collection  docket. 

•  7  CFR  Part  1956,  Subpart  B— Debt 
Settlement— Farmer  Programs  and 
Housing.  RHS  will  make  a  tectmical 
correction  to  the  existing  approved 
infnmatian  collection  docket  (0575- 
0118)  at  the  final  rule  stage  to  delete  the 
public  burden  for  the  direct  Section  502 
and  504  loen  and  grai^t  programs  and 
tiaiufar  this  regulation  and  information 
coUecUoa  d«£at  to  the  Farm  Service 
Agency  (FSA).  The  burden  under  this 
existing  laguUtion  for  the  direct  SFH 
programs  is  included  hi  this  propoeed 
information  collection  docket 

Ettimate  of  Burden:  Public  repotting 
burden  for  this  collection  of  information 
is  estimated  to  range  from  5  minutes  to 
1.5  hours  per  response. 

Responaantg:  Applicants  seeking 
finandal  aaststance  through  RHS  to 
purchase  adequate  housing  in  rural 
America,  borrowers  who  have  received 
such  assistance  and  any  person  with  a 
pecuniary  interest  in  an  applicant  or 
borrower. 

Bitimated  Number  o/  Respondents: 
750,000. 

Estimated  Number  of  Responses  per 
Respondent:  3.3. 

atimated  Toted  Aiuiual  Burden  on 
Respondents:  839,763. 

A  complete  copy  of  the  Information 
Collection  Package  and  DRAFT 
tlandbooks  is  av^lable  bom  Barbara 
Williams,  Infarmaticm  Collection 
Coordinator.  RHS  at  the  abremantianed 
address. 


the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  aasumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  tboae  who  are  to  tecpond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  farms  of  information 
technology. 

Comments  must  be  received  on  or 
before  September  16, 1996,  to  be 
assured  of  consideration.  CommeAts 
received  after  such  date  will  not  be 
considered,  therefore:  the  commentor 
must  allow  for  sufficient  mailing  and 
delivery  time.  RHS  encourages  the 
submisei<m  of  comments  within  30 
days.  All  responses  to  this  notice  will  be 
summarized,  included  in  the  request  for 
OMB  approval,  and  will  become  a 
matter  of  public  record.  Comments 
should  be  submitted  to  Barbara 
WUIiams,  hifdrmatian  Collection 
Coordinator,  RHS.  Regulations  and 
Paperwork  Managament  Division,  U.S. 
Depertment  of  Apiculture,  Ag.  Stop 
0743.  Washington,  DC  20250-0743.  A 
comment  to  RHS  is  best  assured  of 
having  its  full  effect  if  RHS  receives  it 
within  30  days  of  publication  of  this 
notice. 

Dsted  July  12, 1906. 


i^dminiitrator.  Rural  Hooting  Service. 
(FR  Doc  06-11192  Filed  7-17-«6: 6:45  am] 


DePARTMBfr  Of  COMMERCE 


Fotelgn-Tiede  Zenee 

Foielan-TKede  Zone  iai— Aiowi- 
CHMon,  OMo  Aiee;  AppNeelien  tor 


An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Akran-Canton  Regional 
Airport  Authoity,  grantee  of  Foteign- 
t    Trade  Zone  181,  requesting  authority  to 
\    expand  its  zone  in  the  Akron-Canton, 
\  Ohio  area.  ad)acant  to  the  Cleveland/ 
>Akron  Customs  port  of  etUry.  The 
application  was  submitted  pursuant  to 


Feoenl 


Osted:  )uly  a,  1M6. 


the  provisions  of  the  Foreign-Trsde 

Zonae  Act.  as  amaodMi  (IS  U.S.C  eia- 
Slu),  and  the  ngulatiaas  of  the  Board 

(15  CFR  Part  400).  H  was  formally  filed 
on Juiv  8, 1996. 

FTZ  181  was  approved  on  December 
23. 1001  (Board  Order  546.  57  FR  41, 1/ 
2/92).  The  general-purpose  zone 
currently  consists  of  110  acres  within 
the  2,121-scre  Akron-Canton  I^onal 
Airport  in  North  Canton,  Ohio. 

Ilie  applicant,  in  a  major  revisian  to 
its  zone  plan,  now  requests  authority  to 
expand  the  general-purpose  zone  to 
include  three  new  sites  in  Trumbull, 
Columbiana  and  Staik  Counties 
(proposed  Sites  2  thrtnigh  4):  Proposed 
She  2  (1,236  aaes)— Youngstown- 
Warrsn  Regional  Airport,  1453 
YoungMown-Kingsville  Road,  Trumbull 
County.  Ohio;  Propoeed  Site  3  (124 
•ciee.  2  parcels)— Columbiana  County 
Port  Audiority  port  terminal  facility  (19 
acres)  on  the  Obio  River.  1250  St 
George  Street,  East  Liverpool,  and,  the 
port  authority's  Leetonia  Industrial  Pork 
(105  aCTSs),  SUte  Route  344,  Leetonia, 
Ohio;  and  Proposed  Site  4  (843  acres)— 
Stark  County  bitermodal  Facility, 
approximately  one  mile  south  of  the 
City  of  Massillon,  adjacent  to  State 
Route  21  in  the  southwestern  comer  of 
Stark  County.  Thia  project  is  related  to 
a  northeast  Ohio  ragianal  economic 
deveiopmant  proje^  coordinated  by  the 
Northeast  Ohio  Trade  and  Economic 
Consortium.  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  mode  to  the 
Board  on  a  case-by-casa  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  conunent  on  the  application  is 
invited  bmn  interested  parties. 
Sufamissiotu  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  |60  days  from  date  of 
publication!.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
October  1,1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspectian  st  each  of  the 
following  locations:  --- 

Akron-Canton  Regional  Airport 

Authority,  5400  Lauby  Road  NW., 

North  Canton,  Ohio  44720 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  and  Permsylvania  Avenue,  NW., 

Washington,  DC  20230. 
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Acting  Execative  Seaelary. 

[FR  Doc  9&-1S257  Filed  7-17-S6:  8:45  am) 


imameBonel  T>ed»  Aanlwleueiloii 

(A-4TS-ni] 

LaiVe  PeiNr  TranelOfinere  Fiwn  HMy; 
fi(Ml  Reeulti  of  AnHdumpIng  Duty 
AdmlnlclraUve  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

•UMHART:  On  October  2. 1995,  the 
Department  of  Conmierca  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  finding  on  large 
power  traiufarmers  (LPTs)  bom  Italy. 
These  final  results  of  review  cover  one 
manufacturer/exporter  of  this 
merchandise  and  the  period  June  1, 
1993,  through  May  31. 1994. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Analysis  of  the 
comments  received  resulted  in  no 
change  in  the  weighted-average  margin 
for  these  final  results. 
EFfECnvE  DATE:  July  18, 1996.  - 
TON  FUHTHill  MRMMATKIN  CONTACT: 
Andrea  Chu,  Kris  Campbell  or  Michael 
Rill,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230:  telephone  (202) 
482-4733. 

SUP)>IEIIBITARV  MfOmiATION: 

Beckgronnd 

On  October  2, 1995,  the  Departmoit 
published  in  the  Fodaral  Roglatar  (60 
FR  51455)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  finding  on  LPTs  from 
Italy  (37  FR  11772,  June  14, 1972).  We 
gave  interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
The  petitioner,  ABB  Power  TiD  Co., 
Inc.  (ABB),  and  the  respondent,  Tamini 
Costruzioni  Elettromeccapicoe  S.R.L. 
(Tamini),  submitted  comments. 

AppHcabie  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  ore  references 


to  the  provisions  as  they  existed  on 
December  31, 1994. 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformera: 
that  is.  all  types  of  transformers  rated 
10.000  kVA  (kilovolt-omperea)  or  above, 
by  whatever  name  designated,  used  in 
the  generation,  transmission, 
distribution,  and  utilization  of  electric 
power.  The  term  "transfotmen" 
includes,  but  is  not  limited  to,  shunt 
teectors,  autotransfbrmers,  rectifier 
transformera,  and  power  rectifier 
transfarmers.  Not  included  are 
combination  units,  commonly  known  as 
rectiformers,  if  the  entire  integrated 
assembly  is  imported  in  the  same 
shipment  and  entered  on  the  same  entry 
and  the  assembly  has  been  ordered  and 
invoiced  as  a  unit,  without  a  separate 
price  for  the  transformer  portion  of  the 
assembly.  This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numben 
8504.22.00,  8504.23.00,  8504.34.33, 
8504.40.00,  and  8504.50.00.  The  HTS. 
item  numbers  are  provided  (or 
convenience  and  Customs  purposas- 
The  written  description  remains 
di^ositive. 

'nie  review  covers  shipments  of 
tFsiufbrmers  by  Tamini  during  the 
period  June  1, 1993,  through  May  31, 
1994. 

niangeg  Since  the  Preliminary  Results 

We  bavemsde  the  following  changes 
in  these  final  results. 

1.  We  changed  Tamini's  negative  net 
interest  expense  to  zero. 

2.  With  respect  to  Tamini's  profit 
calculation,  we  computed  the  profit 
ratio  by  dividing  Tamini's  profit  amount 
by  its  cost  of  production  (COP),  and  not 
t^  the  sales  value  as  used  in  the 
preliminary  results. 

Analysis  of  Cooimsnls  Received 

CommerH  1:  Petitioner  states  that  the 
Department  imderstated  the  constructed 
values  (CV)  upon  which  foreign  market 
value  (FMV)  was  based  by  (1)  Including 
a  negative  interest  expense  amount  in 
selling,  general  and  administrative 
(SG&A)  expenses  as  a  result  of  allowing 
Tamini  to  offset  its  short-term  interest 
expense  with  an  interest  income  amount 
greater  than  the  expense,  and  (2) 
subtracting  home  maricet  commission 
expenses  as  a  circumstance-of-sale 
adjustment  to  CV  without  first  includ 
them  in  the  initial  CV  calculation. 

With  respect  to  petitioner's  claim  j 
concerning  interest  expense.  Tai 
responds  &st  the  Department  allied 
the  negative  interest  expense  pgset 
adjustment  io  calculating  0(3P  in  the 
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iinmadUtaly  pracwiiiig  review  uid  that 
petitianer  dUd  not  obiKt  to  this 
idliutmenL  Tunini  further  rtitM  that 
the  nature  of  the  large  ptnrar 
tranaformer  indtutiy  involvea  aelea  that 
nouire  mibstantial  lead  tfnea  between 
oiaer  acceptance  and  (Upmant  and  that 
such  sales  tend  to  generate  substantial 
interest  hicome.  Tomini  contoads  that  it 
is  appropriate  to  apply  its  entire  sfaort- 
tenn  interest  income  because  sudi  an 
analysis  not  only  reflects  accurately  the 
company's  actual  COP.  but  also 
racognizas  costs  that  Tamini  incurred  in 
genaratiog  interest  income. 

With  respect  to  peUtioner's  argument 
concerning  the  omission  of  home 
market  conuniisions  in  the  calculation 
of  CV,  Tamini  states  that  the 
Department  did  in  fact  include  sudi 
commissions  in  the  CV  calculatiaa 
before  removing  them  through  a 
droimstance^f-sale  adjustment 

Department's  Position:  We  agree  with 
petitioner  that  short-term  interest 
income  may  only  be  used  to  o&at  the 
short-tatm  interest  expense  and  caimot 
create  a  negative  interest  amount  for 
purposes  of  determining  SG&A.  The 
Department's  policy  is  to  paimit  short- 
term  intaiest  income  related  to 
production  as  an  o&et  to  Interest 
expense  and  not  to  CCH>.  See  Frozen 
Concentrated  Orange  Juice  From  Brazil: 
Final  Results  of  A<bnittistTattve  Beview, 
55  FB  2B721,  26723  (1990):  Potcekan- 
on-Steel  Cooking  Ware  From  Mexico: 
Final  Results  of  Administrative  Review. 
5S  FR  43327  (1993).  Therefore,  we  have 
set  interest  expense  equal  to  »io  for  the 
Bnal  results. 

However,  we  disagree  with  petitioner 
concerning  its  contention  that  CVs  were 
further  understated  due  to  the  omissioD 
of  the  home  market  commission 
expense.  The  Department  Srst  added  an 
amount  for  home  market  direct  selling 
expenses,  including  the  commission 
expense,  in  calculating  CV,  then 
subtracted  the  same  amount  as  a 
circumstance  of  sale  adiustment.  See 
Comment  5.  infra. 

Comment  2:  Petitions  contends  that 
the  methodology  used  by  Tamini  to 
calculate  the  home  marlLet  profit  ratio  is 
incorrect.  Petitioner  states  that  Tamini 
computed  its  home  market  profit  ratio 
by  dividing  the  amount  of  its  profit  by 
sales  value  instead  of  by  its  COP  and 
that,  as  a  result,  this  methodology 
inappropriately  lowered  Tamini's  profit 
ratio  and  its  CV. 

Tamini  responds  that  its  profit 
methodology  was  accepted  by  the 
Department  in  the  previous  review  and 
petitioner  did  not  object  to  it.  Tamini 
further  states  that  this  allocation  is 
reasonable  because  it  is  the  manner  in 


which  Tamini  msasuiM  profitability 
intaniaUy. 

Department's  Position:  We  agree  with 
petitioner.  The  home  market  profit  ratio 
should  be  calculated  by  divicUng  the 
amount  of  the  company's  profit  by  COP 
and  not  by  salei  value,  tinea  the  per^ 
unit  profit  amount  is  derived  by 
multiplying  the  profit  ratio  by  the  COP. 
Therefore,  we  corrected  Tamini's  home 
market  profit  ratio  by  dividing  the 
amotut  oftia  total  |»ofit  broilandar 
year  1993  by  the  cost  of  all  tnosfonnais 
sold  by  the  company  in  1993.  a* 
reported  in  Tamini's  response. 

G^inmaiit  3:  Patitfoner  asaatts  that  th« 
Department  improperly  included  in  the 
dumping  analysis  amounts  for  both 
expenses  and  revenues  assodsted  with 
^■irhniral  services  provided  in  the 
United  States. 

Tamiid  reapoods  that  the  Department 
should  inchide  both  technical  service 
expenses  and  ravsnuee  in  the  dumping 
analyaia  becauaetha  services  Tamini 
provided  were  an  integral  part  of  the 
salea  transactions  st  issue.  Tamini 
further  contends  that  the  fact  that  such 
services  were  not  included  in  a  lump- 
sum price  for  all  products  and  services 
is  irrelevant. 

Department's  Position:  We  disagree 
with  petitioner  and  have  continued  to 
include  both  expanses  and  revenues 
associated  with  the  technical  services 
Tamini  provided  on  the  reported  sales 
in  our  analysis.  As  in  the  preliminary 
results,  we  have  included  revenue  from 
technical  services  coimected  with  the 
sales  in  question  in  the  unit  price.  We 
have  also  deducted  expenses  associated 
with  the  provision  of  these  services  as 
direct  selling  expenses.  The  iiifonnation 
regarding  technical  services  in  Tamini's 
quaationnaire  response,  and  which  we 
examined  at  verification,  clearly 
indicates  that  the  technical  service 
expenses  and  revenues  at  issue  were 
ti«l  to  the  sales  for  which  they  were 
reported,  i.e..  these  expenses  and 
revenues  would  not  have  been  incurred 
or  earned  but  for  the  sales  in  question. 
As  we  noted-in  our  sales  verification 
report.  Tamini  records  sales.  pa)rnient. 
and  direct  expense  information  on  a 
transaction-specific  basis  in  its 
accouinting  records:  accordingly,  we 
verified  that  these  technical  services 
were  accurately  reported  on  a  per-unit 
basis  without  the  use  of  allocations.  See 
Memorandum  from  Analyst  to  the  File: 
Sales  Verification  Report  for  Tamini 
CostTUzioni  EleUiuuieccaniche  S.R.L 
(October  2, 1995)  at  2-5. 

Conunent  4;  Tamini  contends  that,  for 
one  of  the  sales  under  review,  the 
Department  did  not  apply  the  interest 
expense  ratio  (total  interest  expense  to 
the  total  cost  of  manufacturing)  to  the 


cost  of  manhcturing.  but  Instead 
multjpUad  this  ntie  by  only  the  sum  of 
direct  aelUng  expeoaai  and  genaial  and 
administrative  expenses.  Tamini  states 
that,  by  doing  so.  the  Department 
significantly  understated  the  interest 
expenaat  for  the  CV  caknilatioo  and 
requests  that  the  Depaitmant  coned  its 
caiculatioiia. 

OBpartment't  PotiCion:  Since  «va  have 
daciaad  to  use  intaraat  iscome  to  oilwt 
interest  expenae  only  up  to  the  amount 
of  intetwt  expenae  incurred  in  our 
SOA  calculation  (see  our  lasponae  to 
CSomnient  1,  lupm),  we  did  not  allow 
any  acttial  interaat  income  amount  that 
is  greater  than  inteieat  expense. 
Tamini's  contention,  which  would 
simply  affcct  the  amount  of  the  negative 
interest  expenae,  is  therefore  moot. 

Comment  5:  Tamini  claims  that  the 
Depaitment  doobte-coanled  U.S. 
indirect  aaUing  expenaet  by  adding  an 
amount  representing  U.S.  indirect 
selling  expenses  to  CV  as  a  cximmistian 
ofisat  while  biUng  to  reduce  Tamini's 
lepoited  general  and  administrative 
expantea  for  a  portion  reproaenting 
these  iiKlitect  expoisee. 

Petitioner  responds  that  the  value  of 
the  general  and  administrative  expenses 
claimed  by  Tamini  to  represent  U.S. 
indirect  selling  ejmenaes  is  new 
informatian  that  should  not  be 
considered  for  these  final  results. 
Petitioner  states  that  the  Department 
verified  Tamini's  general  indirect 
selling  expenae,  and  that  Tamini's 
attempt  to  segregate  this  expense  into 
home  market  and  U.S.  portions  in  its 
case  brief  does  not  allow  the 
Department  sufficient  oppoitunity  to 
determine  whether  the  allocation 
methodolo^  is  correct  and  deprives 
petitioner  of  its  right  to  comment  on  this 
methodology. 

Department's  Position:  We  disagree 
with  Tamini  that  the  addition  of  U.S. 
indirect  selling  expenses  to  the  C^  as  an 
offset  to  the  deduction  of  the  home 
market  commiasion  results  in  double- 
counting  of  U.S  indirect  selling 
expenses.  Contrary  to  Tamini's  claim, 
the  SCAA  portion  of  CV  did  not  include 
an  amount  for  U.S.  indirect  selling 
expenses  prior  to  the  commission  ofliwt 
adjustment.  We  requested  in  our 
questionnaire  that  Tamini  provide 
indirect  selling  expenses  associated 
with  home  market  sales  of  the  class  or 
kind  of  merchandise,  which  we  would 
have  included  as  a  component  of  the  CV 
of  the  merchandise  involved  in  the  sales 
at  issue.  Tamini  responded  that  it  was 
unable  to  segregate  indirect  selling 
expenses  bom  general  and 
administrative  expenses  and  it  was  also 
unable  to  isolate  either  indirect  selling 
expenses  or  general  and  administrative 
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expenses  Incurred  in  the  home  market 
from  thoaa  incurred  elsewhere.  Tamini 
therefore  calculated  a  ratio  of 
worldwide  sellirtg,  general  and 
administrative  (SG&A)  expenses  to 
worldwide  cost  of  goods  sold.  Tamini 
tiien  multiplied  this  ratio  by  the  cost  of 
manufacture  of  the  merchandise 
involved  in  each  U.S.  transaction  to 
derive  a  per-unit  amount  for  SG&A 
expenses. 

While  it  is  true  that  Tamini's 
worldwide  SG&A'expenses  (the 
numerator  in  Tamini's  SG&A  ratio) 
include  selling  expenses  incurred  on 
tales  outside  the  home  market,  Tamini's 
worldwide  cost  of  goods  sold  (the 
denominator  in  Tamini's  SG&A  ratio) 
includes  the  costs  of  goods  sold  outside 
the  home  market.  Accordingly,  the  per- 
unit  amount  of  the  SG&A  expense 
attributable  to  indirect  selling  was  not 
necessarily  higher  than  that  which 
wrould  have  beisn  applied  had  Tamini 
been  able  to  isolate  and  report  only  its 
home  market  expenses,  since  both  the 
numerator  and  denominator  of  the  ratio 
used  were  calculated  on  the  same  basis. 
Therefore,  reducing  CV  by  an  amount 
that  Tamini  claims  represents  U.S. 
indirect  selling  expenses  would 
understate  the  SG&A  element  of  the  CV 
calculation. 

The  SG&A  amount  that  we  included 
in  the  calculation  of  CV  contained  an 
amount  for  commissions.  In  accordance 
with  section  353.56  of  our  regulations, 
we  made  a  circumstance-of-sale 
adjustment  by  deducting  this  amount 
and  offsetting  this  deduction  by  adding 
U.S.  indirect  expenses  up  to  the  amount 
of  the  commission.  As  explained  above, 
this  offset  does  not  lead  to  double- 
counting  of  U.S.  indirect  selling 
expenses,  such  that  an  amount  for  U.S. 
indirect  selling  expenses  must  firat  be 
subtracted  bom  the  SG&A  expenses 
included  in  CV.  because  the  CV  only 
contains  an  amount  for  SC&A 
attributable  to  home  market  sales.  The 
adjustment  is  only  for  the  difference,  if 
any.  between  the  conunission  amount  in 
the  CV  and  U.S.  indirect  selling 
expenses.  It  does  not  increase  the 
amount  of  general  expenses  used  in 
calculating  the  CV  prior  to  such 
adjustments. 

Although  we  are  not  adjusting  CV  in 
the  manner  suggested  by  respondent,  we 
disagree  with  petitioner's  assertion  that 
information  submitted  by  respondent 
concerning  this  issue  is  untimely. 
Respondent  submitted  the  data 
contained  in  its  case  brief  in  the  process 
of  responding  to  our  initial  and 
supplemental  questionnaires. 


Final  RHultt  of  Kmiew    -. 

As  a  result  of  this  review,  we 
determine  that  no  dumping  margins 
exist  for  Tamini  for  the  period  June  1, 
1993.  through  May  31. 1994. 

The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective/ 
upon  publication  of  these  final  rBsults\ 
for  all  shipments  of  the  subject 
merchandise  entered,  or  vtrithdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
the  cash  deposit  rate  fbr  Tamini  will  be 
zero:  (Z)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  fbr 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  lessthan-hir- 
value  (LTFV)  investigation,  Uyt  the 
manufecturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise:  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  92.47  percent 

These  deposit  requirements  shall 
remain  in  effisct  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties.  ""^ 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CTR 
353.34(d).  Tmiely  written  notification  of 
the  retumydestruction  of  AI^  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 


Osled:  July  8, 1*96. 
S.I 


Acting  Aaittant  Seaeuayfarbnpott 

Administration. 

(FR  Doc  96-18260  FUad  7-17-96: 8:45  am] 


Otympic  CoMt  NMiom  MailM 
SMtetyaiy  AdtflMry  CooncH  MMUng 

AOEttCY:  Sanctuaries  and  Reaerves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Conunerce. 

ACTION:  Notice;  Meeting  of^  Olympic 
Coast  National  MarirM  Sanctuary 
Advisory  Council. 


The  Advisory  Coundl  was 
established  in  December  1995  to  advise 
NOAA's  Sanctuaries  and  Reserves 
Division  regarding  the  management  of 
the  Olympic  Coast  National  Marine 
Sanctuary.  The  Advisory  Council  was 
convened  under  the  National  Marine 
Sanctuaries  Act 

TME  AND  PLACE:  Friday,  luly  26. 1996. 
from  1CM60  until  4:00.  'The  meeting  will 
be  held  in  the  Makah  Tr^l  Council 
.Offices  in  Neah  Bay.  Washington.        / 

AOENOA:  General  issues  related  to  the 
management  of  the  Olympic  Coast 
National  Marine  Sanctuary  are  expected 
to  be  discussed,  including  a  report  from 
the  Sanctuary  Manager,  reports  from  the 
education  and  research  working  groups, 
a  discussion  on  a  strategic  plan  for 
education,  and  a  report  on  research 
activities  conducted  on  the  NOAA  ship 
McArthur. 

PUBUC  PARTIOPATXIN:  The  meeting  will 
be  open  to  the  public.  Seats  will  be 
available  on  a  first-come,  first-served 
basis. 

FOR  FURTHER  MFOMtATION  CONTACT: 
Nancy  Beres  at  (360)  457-6622  or 
Elizabeth  Moore  at  (301)  713-3141 

Federal  Oomsstic  Asststaoca  Catalog  Number 
11.429  Marine  Sanctuary  Pragnun 
Dated:  July  12. 1996. 

David  L.  Evans, 

Acting  Deputy  Assistant  AArt(niBtmtor  for 

Ocean  Services  and  Coastal  zone 

Management 

IFK  Ooc.  96-18193  Filed  7-17-96;  8:45  am) 
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OOMMOOITY  RITUflBS  TRAOMQ 


A|]fiNcsdon9  of  tfM  CttlGflQO  MtfCWiVw 
Ewlwny  lof  D— IgnWIon  —  > 
ConMet  MMlMk  hi  FuiurM  and 
OpCeoBOfi  VanwiMlan  "OCV  Brady 


AQWCT:  Commodity  Futurat  Trading 

Conunission. 

ACTXJN:  Notice  of  availability  of  the 

tanns  and  conditions  of  proporad 

commodity  liituras  and  option 

tantiactii. 


:  The  Chicago  Mercantile 
P«^«"g»  {(ME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futtiras  and  futures  options  on 
Veneruelan  "DCB"  Brady  Bonds.  The 
Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exdiange  Act 
MtCt:  Comments  must  be  received  on 
or  before  August  19. 1996. 
ADOMUMS:  Interested  persons  should 
submit  their  views  and  comments  to 
)ean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Labyette  Centre,  1155  2l5t  Street  NW., 
Washington,  DC  20581.  Reference 
should  be  made  to  the  CME  futures  and 
options  on  Venezuelan  "DCB"  Brady 
Bonds, 
ran  nmncR  wrorauTiow  contact: 

Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
IISS  Zlst  Street,  Washington,  DC, 
20581,  telephone  202-418-5277. 
WWUMBfTARY  MFOMIATXM:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  OiBce  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  1155  21st  Street  Washington, 
D.C  20S81.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phooe  at  (202)  418- 
5097. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contiact  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (S  U.S.C 
552)  and  the  Commiasioo's  regulations 
thereunder  (17  CF.R.  Part  145  (1987). 


except  to  the  extant  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CF.R.  145.5  and  145.9.  Requests  for 
copiea  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17 
CF.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  aiguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Labyette  Centra,  1155  Zlst  Street,  NTW., 
Washington,  DC  20S81  by  the  specified 
date. 


:  SurveillanoB 


Issued  in  Wi 
1M6, 


DC  CD  |uly  12. 


Acting  Dinctor. 

IFR  Doc  96-18263  Filed  7-17-M:  S:4S  am) 


SunsMiM  Ad  Maadng 


.Friday, 


TME  AND  DAIC:  11:00  a.m. 

August  16, 1996. 

place:  1155  21st  St.,  NW  ,  Washington. 

D.C.  9th  Fl.  Conference  Room. 


•TATUS:  Cloasd. 

KMTnmTOMC 

Matteti. 

OONTACT  PfcraON  mi  MOMB  MTOfMATIOM: 

Jean  A.  Webb.  202-418-5100. 

feaa  A,  Wsbd. 

SecreftuyoftheCDimnissian. 

(FR  Doc  W-1M16  Filed  7-16-M(  2:18  pm] 


Sufwhtna  Act  MMling 

TaK  AMD  OAIC:  11:00  a.m..  Friday. 

August  2. 1996. 

PIACE:  1155  21st  St,  N.W..  Washington. 

D.C  9th  Fl.  Conference  Room. 

■TATtw:  Closed. 

MATTEM  TO  BE  CONMJEREO:  Surveillance 

Matters. 

OONTACT  PEMON  PON  MOW  aVORMATION: 

}ean  A.  Webb.  202-418-SlOO. 

)*«aA.W*kb. 

Secretaiyt^theCoaunistton. 

IFR  Doc.  96-18414  Filed  7-16-96:  2:18  pml 

iauia  ooaa  aai-*i^ 


TME  AND  DATE:  11:00  a.m..  Friday. 

August  9. 1996. 

PLACE:  1155  21st  St.,  N.W..  Washington. 

D.C.  9th  FL  Conference  Room. 

•TATUS:  Qoaad. 

MATTCM  TO  K  CONMOENED:  Surveillance 

Matters. 

CONTACT  penoN  ran  mode  mfoimation: 

Jean  A.  Webb,  202-^18-5100. 

Jean  A.  Webb. 

Secretary  of  the  Cammisaion. 

IFR  Doc  96-18415  Filed  7-16-a»:  2iU  pa] 


Aet 

TME  AND  DATE:  llMI  a.m..  Friday. 

August  23, 1996. 

PLACE:  1155  21st  St..  N.W.,  Washington. 

D.C  9th  FL  Conference  Room. 

■taTIM:  ClosetL 

MATTIIW  to  K  C0N8WHED;  Surveillance 

Matters. 

CONTACT  PCmON  FOR  MOM  MFOMUTKN: 

Jean  A.  Webb.  202-418-5100. 

{eeaA-Wabb, 

Sacreftuy  0/ the  Commission. 

IFR  Doc  96-18417  FUad  7-16-96: 2:18  pm) 

■uaia  oooe  sMi-tf-ii 


Act 

TME  AND  DATE:  11:00  a.m..  Friday. 

August  30. 1906. 

PLACE:  1155  21st  St..  N.W..  Washington. 

D.C  9th  Fl.  Conference  Room. 

STATVS:  Closed. 

MATTER*  TO  K  OOMKKBBK  Surveillance 

Matters. 

CONTACT  PEmON  FOR  MORE  INPORMATIOH: 

Jean  A.  Webb,  202-418-5100. 

|aaeA.WsU>, 

Sedretary  of  the  Comtnission. 

(FR  Doc  96-18418  Filed  7-16-98:  2:18  pm| 

mum  coca  swi-ei-a 


CONSUMER  PflOOtXn' SAFETY 
COMMSSION 

SumMn*  Aet  MMttig 

TMC  AND  DATE:  10:00  ajn.,  Thunday, 

July  25. 1996. 

LOCATKM:  Room  410,  East  West  Towers. 

4330  East  West  Highway.  Bethesda. 

Maryland. 

STATUS:  Closed  to  the  Public 

MATTER  TO  BE  OONSnERB): 


The  staff  will  brief  the  Commission  on  the 
status  of  various  compliauca  matters. 

For  a  recorded  message  containing  the 
latest  agenda  infbrmatiaa.  call  (301) 
504-0709. 
CONTACT  PERSON  FOR  AOWTWNAL 

:  Sadye  E  Ouim.  Office  of 


Z 
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the  Sscialaiy.  4330  East  West  Highway, 
Bethaada.  MD  20207  (301)  S04-O800. 

Dated:  hiiy  IS.  1906. 
SadysE.IkH^ 
Sflovtoiy. 
(FR  Doc  96-1843$  Filed  7-l»-aa«  2:18  pm] 


DEPARTMENT  OF  DCFBISE 

Offlos  d  tha  Sscrstanr 

StilBgle  EmrttownanM  nasisreh  and 
Oa¥alopfnant  ProQ/nn,  SdantHIc 
AtMsory  Board;  NottM 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  meeting: 

Date  of  Meeting:  August  13, 1996  from 
08CW  to  ippnudmitely  173S.  August  14, 1996 
bom  0000  to  appnudmatsly  1730.  and 
August  IS,  1996  bam  0800  to  approxiniately 
124a 

Place:  Federal  Highway  Administntlaa 
Conlsrence  Room,  901  N.  Stuait  Street.  Sts. 
304,  Ariington,  VA. 

Matten  of  be  Considemi:  Research  and 
Development  proposals  and  continuing 
pn^ads  requesting  Strategic  Enviroomantal 
Research  and  DevslopnieDt  Program  funds  in 
excess  of  SIM  will  be  reviewed. 

Thl«  meeting  is  open  to  the  public  Any 
interested  penoo  m«y  attaod,  appear  before, 
or  nie  statements  with  the  Scientific 
Advisory  Board  at  the  time  and  in  the 
maimer  permitted  by  the  Board 

For  Further  Information  Contact:  Ms 
Kimberly  Kay,  BOOO  Wastpaik  Drive,  Suite 
400,  McLean.  VA  22102,  or  lelephorie  703 
506-1400  extension  S52. 

Dated:  )uly  11, 1996. 
Patricia  L.Teppi^B. 
AJtemote  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc  96-18161  Filed  7-17-96;  8:45  am) 


Privacy  Aet  Of  1974;  Node*  to  Ostoia 
and  Amand  Raeord  Systams 

AOENCY:  Office  of  the  Secretary.  DOD. 
ACTXM:  Notice  to  delete  and  amend 
record  systems. 


Y:  The  Office  of  the  Secretary  of 
Defense  proposes  to  delete  one  and 
amend  three  systems  of  records  notices 
in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C  S52a),  as  amended. 
DATES:  The  deletion  is  eOiactive  July  18. 
1996.  The  amendments  ivill  be  e^ctive 
on  August  19. 1996.  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 
AOORESSes:  Send  commenU  to  Chief; 
Rscords  Management  and  Privacy  Act 


Branch.  Washington  Heedquartar 
Services,  Correspondenoe  and 
Directives.  Rsctvds  Management 
Division.  1155  Defense  Pentagon. 
Washington.  DC  20301091155. 
FOR  FURTHBI  BKIRMATION  CONTACT.  Mr. 
Dan  Ctagg  at  (703)  695090970  or  DSN 
225090970. 

SUPPLEMENTARY  MRMMAT10N:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  S52a),  as  amended, 
have  been  published  in  the  Fadaral 
Kacistar  and  are  available  from  the 
address  above. 

The  proposed  amendments  are  not 
within  th^  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission^f  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  follomd 
by  the  notices,  as  amended,  published 
in  their  entirety. 

Dated:  July  11. 1996. 


Palrida  i.  Tsppii^. 

Alternate  OSD  Federal  Reatter  liaison 
Officer.  Department  ofDi^nte. 

DELETION 
OOOOS  IT 


Teacher  Back  Pay  Project  (February 
22,  1993,  SB  FB  10244). 

Reason:  The  Back  Pay  Project  has 
been  completed,  therefore  the  system  is 
being  deleted.  The  records  have  been 
subsumed  in  the  individuals'  official 
personnel  folders  which  are  maintained 
in  system  of  records  OPM/GOVT-1. 

AMBIOMENTS 
00004 


Personnel  Sectirity  Clearance 
Adjudication  Files  (November  1, 1895, 
60fBS5547;. 


STSIBi  LOCATme 

Delete  the  second  paragraph  and 
replace  with  Defense  Office  of  Hearings 
and  Appeals,  Western  Hesring  Office. 
Second  Floor,  Building  A,  21820 
Burfaenk  Boulevard,  Suite  250. 
Woodland  Hills,  CA  91367006484.' 

Insert  the  following  as  the  third 
paragraph  "DefiBnae  Office  of  Hearings 
and  Appeals.  Western  Department 
Counsel.  Second  Floor,  Building  A. 
21820  Buifaank  Boulevaid.  Suite  235. 
Woodland  Hills.  CA  01367096484.' 

Insert  new  fifth  paragraph  Tlefense 
Office  of  Hearings  and  Appeals.  Boston 


Hearing  Office.  Roan  D-017A.  Kansas 
Street.  Natick.  MA  01760095055.' 


000  04 


Personnel  Security  Qeannce 
Adjudicatipn  Filn. 

•YITBI  LOCAnOH: 

Defense  Office  of  Hearings  and 
Appeels,  Defense  Legal  Services 
Agency,  Department  of  Defense,  4015 
Wilson  Boulevard,  Suite  300,  Arlington. 
VA  22203091995: 

Defense  Office  of  Hearings  and 
Appeals,  Western  Hearing  Office. 
Second  Floor,  Building  A,  21820 
Buifoank  Boulevard,  Suite  250. 
Woodland  Hills,  CA  91367096484;  and 

Defense  Office  of  Hearings  and 
Appeals,  Western  Department  Coimaal. 
Second  Floor,  Building  A,  21820 
Biubank  Boulevard,  Suite  235, 
Woodland  Hills,  CA  91367096484. 

Decentralized  inactive  segments  are 
held  at  the  Washington  National 
Records  Center,  and  at  the  U.S.  Army 
Investigative  Records  Depository.  Fort 
MeaSe,  MD  20755.  Automated  Joint 
Adjudicative  Clearance  System  records 
are  maintained  on  a  system  V50902, 
Defense  Central  Index  of  Investigations, 
at  Defense  Investigative  Service, 
Persoimel  Investigations  Center, 
Baltimore,  MD,  with  access  by  computer 
terminals  at  Defense  Office  of  Hearings 
and  Appeals  locations. 

Defense  Office  of  Hearing  and 
Appeals,  Boston  Hearing  Office.  Room 
Dfll7A.  Kansas  Street.  Natick,  MA 
0176009505S. 

CATCOOaiB  OF  BOMMMLa  COVBICD  BT  THE 


Cuiiant  and  former  Federal 
Government,  contractor,  state  an|^  local 
government  «nployees,  military 
personnel,  and  other  persons  whose 
security  cleaiance  or  trustworthiness 
cases  sre  refarrad  to  the  Defense  Office 
of  Hearings  and  Appeals. 

CATCOORCa  OF  RROROS  S(  TME  SVSTBt 

System  includes  automated  case 
status  records  for  current  cases  and 
inactive  cases,  an  alphabetical  card 
index  file  for  records  of  cases  prior  to 
1984  tised  for  recording  actions  taken 
and  for  identification  and  location  of 
case  files  within  the  system,  and 
individual  case  files. 

Case  files  include  requests  for 
investigation,  clearance,  and 
adjudication;  general  correspondence 
relating  to  cases;  personnel  security 
questioimaires;  investigstive  repoits 
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prajMrad  by  various  invattigative 
agencies,  which  may  include 
information  obtained  firom  intarviewa, 
court  documents,  law  enforcmnsnt 
records,  business  records,  and  other 
sources:  medical  and  psychiatric 
records  and  evaluations;  adjudicator's 
case  summaries:  Defense  Industrial 
Security  aearanca  OfBcB  PIS(X)> 
referral  recommendations; 
correspondence  between  or  concerning 
applicants  for  clearance  and  Dehoae 
Omca  of  Hearings  and  Appeals  (DOHA) 
elements.  DISCO,  medical  facilities, 
DoD  Psychiatric  Consultants, 
investigative  agencies.  Military 
Departments,  other  DoD  Componants 
and  FedenI  agencies,  Peraannel 
Security  Spedalists,  Department 
Counsel,  Administrative  Judge*.  Appeal 
Board,  and  elements  of  the  Office  of  the 
Secretary  of  Defense  and  Defense 
Investigative  Service:  written 
intanogatorias  and  Statements  of 
Reasons  (SIR)  to  applicants,  with 
raplies,  pleodlings  or  correspondence 
filed  and  served  on  all  patties, 
tecommendations,  summaries,  and 
records  of  adjudicative  actions: 
transcripts  of  hearings:  exhibits 
admitted  into  evidence:  decisions  of 
Administrative  Judges  and  Appeal 
Boards:  and  such  other  maC^r  as  may  be 
included  in  the  record. 

AUTHOMTV  raa  MASnGNUCf  OF  IW  SVSTBI: 

10  U.S.C.  140:  31  U.S.C.  1535; 
Executive  Orders  10865,  as  amended, 
10450,  as  amended.  12829, 9397,  and 
12698. 


No.  139  /  Thursday.  July  18.  1996  /  Notlcw 
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lOFMomnirwaiTi 

I  cMMOfi  or  I— w  >m 

OFWOHUHK 

In  additiOD  to  those  disclosure* 
generally  permitted  under  5  U.S.C 
SS2a(b)  of^the  Privacy  Act,  these  records 
or  information  contained  therein  may 
speciGcally  be  disclosed  outside  the 
DoD  as  a  routine  use  purauant  to  5 
use.  552a(b)(3)  as  follows: 

Case  files  referred  by  FedenI 
Emergency  Management  Agency 
(FEMA)  for  adjudication  by  DOHA  are 
provided  to  FEMA  whan  action  is 
completed,  along  with  recommended 
clearance  decisions. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  lecords  notices  apply  to  this 
system. 

MUCK*  AND  PKACnCES  F0«  ITOWIQ. 
aCTNEVMO,  ACfffW,  RETABMO,  AW) 

(WKMNO  OF  Mcoma  Bi  TIC  svarcM: 

STOMOe: 

Paper  records  are  maintained  in  file 
folders,  and  on  file  cards:  electronic 
records  are  stored  on  magnetic  or 
optical  media:  certain  automated 
records  are  maintained  on  magnetic 
tapes  and  disks  at  Defense  Investigative 
Service,  Personnel  Investigations 
Center,  Baltimore,  MD. 


These  records  are  collected  and 
maintained  to  determine  whether  the 
granting  or  retention  of  a  security 
clearance  to  or  affirmative 
trustworthiness  decision  for  an 
individual  is  clesrly  consistent  with  the 
national  interest:  to  record  adjudicative 
actions  and  determinations:  to  record 
processing  steps  taken  and  processing 
time:  to  prepare  statistical  hstings  and 
summaries;  to  document  due  process 
action^  taken;  to  assist  authorirad  DoD 
Consulting  Psychiatrists  to  compile 
evaluations  and  reports;  to  respond  to 
inquiries  from  within  the  executive  and 
le^slative  branches  when  the  inquiry  is 
made  at  the  request  of  the  individual  or 
for  official  purposes:  to  monitor  and 
control  adjudicative  actions  and 
processes. 

Automated  case  status  system  and 
card  files  are  used  to  record  statistics, 
provide  location  and  status  and  internal 
identification  of  cases,  to  prepare 
listings  and  statistical  reports  and 
summaries,  and  to  monitor  wori:  flow 
andi 


DCHIA  penomnal  are  givan  the  aacuiity 
level  on  the  computer  system  needsd  to 
amend,  add.  alter,  change  or  delate 
DOHA  records.  Other  authorized 
contributors  and  usan  of  the  Defense 
Central  Index  of  Investigations  have 
read-only  access  to  DOHA  case  status 
records  in  the  system. 


Filed  alphabetically  by  name,  or  by 
case  number.  Access  to  computer  data 
may  be  made  by  name  and  Social 
Security  Number  and  a  combination  of 
name  and  other  personal  identifying 
data. 


Records  are  stored  in  a  secure  area 
accessible  only  to  DOHA  authorized 
personnel.  Except  for  a  small  number  of 
records  that  are  classified  and  need  to 
be  saCeguarded  as  classified  materials, 
all  other  records  are  stored,  processed, 
transmitted  and  protected  as  the 
equivalent  of  For  Official  Use  Only 
ii^ormation.  Records  are  accessed  by 
the  custodian  of  the  record  system  and 
by  persons  responsible  for  servicing  the 
system,  who  are  properly  screened  and 
have  a  need-to-know.  Computer 
hardware  is  located  in  controlled  areas 
with  access  limited  to  authorized 
personnel.  Computer  access  is  via 
dedicated  data  circuits  with  password 
control.  Individual  passwords  are 
changed  periodically  and  upon 
departure  of  personnel.  The  dedicated 
data  feature  prevents  access  from 
standard  dial-up  telephones.  Automated 
systems  are  operated  by  IX)HA  and  by 
the  Defense  Investigative  Service, 
Persoimel  Investigations  Center, 
Information  Systems  Division.  Only 


Completed  case  files  are.  returned  to 
non-DoD  agencies  and  are  subject  to 
records  retention  schedules  of  the 
owning  agency  after  completion  of* 
DOHA  action.  Case  files  for  military  and 
DoD  civilian  personnel  security 
clearance  cases  will  be  returned  to  the 
appropriate  DoD  Component  after 
DOHA  completes  its  processing  of  those 
cases.  Copies  of  case  summaries  and 
recommended  adjudication  decisions 
and  ancillary  documents  for  all  cases 
are  retained  for  internal  reference 
purposes  by  DOHA  personnel. 
Industrial  security  and  trustworthiness 
cases  are  retained  at  DOHA  for  two 
years  after  annual  cut-offs,  than  are 
retired  for  twenty  yeara  at  the 
Washington  National  Records  Center 
and  then  destroyed. 

Inactive  Department  of  Defense  case 
files  prior  to  1982  are  maintained  at  the 
U.S.  Army  Investigative  Records 
Repository,  Ft.  Meade,  MD  20755. 
Automated  case  tracking  records  and 
alphabetical  card  index  files  are 
retained  as  locator  for  active  and 
inactive  cases  and  for  statistical 
purpose^ 

tTSTEM  MANAQEHW  AND  AOOMM: 

Director,  Defense  Office  of  Hearings 
and  Appeals,  PO  Box  3656,  Arlington, 
VA  22203091995. 

NOTVWATION  PMCCDUK: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Defense  Office  of  Hearings  and  Appeals, 
PO  Box  3656,  Arlington,  VA 
22203091995. 

Individual  should  provide  their  full 
name  and  Social  Security  Number. 


Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  requests  to  the  Director,  Defense 
Office  of  Hearings  and  Appeals.  PO  Box 
3656,  Arlington.  VA  22203-1995. 

Individuals  should  provide  their  full 
name,  and  any  former  names  used,  date 
and  place  of  birth.  Social  Security 
Number. 

Requests  must  be  signed  and 
notaiixed  or,  if  the  individual  does  not 


have  access  to  notary  services,  preceded 
by  a  signed  and  dated  declaration 
verifying  the  identity  of  the  requester,  in 
substantially  the  following  fonn:  7 
certify  that  the  information  provided  by 
me  is  true,  complete,  and  accurate  to 
the  best  of  my  knowledge  and  belief  and 
this  request  is  mode  in  good  faith.  I 
understand  that  a  knowing  and  willful 
false,  fictitious  or  fraudulent  statement 
or  representation  can  be  punished  by 
■     fine  or  imprisonment  or  ooth. ' 
(Signature). 

Some  records  may  be  made  available 
for  review  at  DOHA  Headquartera,  upon 
appointment  made  with  Director. 
Individual  must  present  picture 
identification,  such  as  a  valid  driver's 
lioenaa. 

ooMTESTMo  NEcoiB  moctDuan: 

The  OSD's  rules  for  acceasing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  No.  81;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 
manager.       i 

MCONO  aOUNCC  CATnOIMK 

Information  is  received  from 
investigative  reports  from  Federal 
investigative  agencies:  personnel 
security  records  and  correspondence: 
medical  and  personnel  records,  reports 
and  evaluations;  correspondence  from 
contractors,  employers,  organizations  of 
assignment  and  Federal  agencies,  DoD 
organizations,  agencies  and  offices:  from 
individuals,  their  attorneys  or 
authorized  representatives:  from 
witnesses  at  hearings  or  documentary 
evidence  made  part  of  the  hearing 
record. 

DSfPnOH*  CLABBD  POD  nc  rSTBII: 

Parts  of  this  record  system  may  be 
exempt  under  5  U.S.C  552a(k)(5),  as 
applicable. 

An  exemption  rule  (or  this  record 
system  has  been  promulgated  according 
to  the  requirements  of  5  U.S.C. 
553(b)(1),  (2),  and  (3),  (c)  and  (e)  and 
published  in  32  CFR  part  311.  For 
additional  information  contact  the 
system  manager. 

DOC  17 


Hearings  and  Appeals  Case  Files 
(November  1, 1995,  60  FR  55548). 


Second  Floor,  Building  A,  21820 
Burfaank  Boulevard.  Suite  250, 
Woodland  Hills,  CA  91367096484.' 

Delete  the  third  paragraph  and  replace 
with  "Defense  Office  of  Hearings  and 
Appeals,  Western  Department  Counsel, 
Second  Floor,  Building  A,  21820 
Butbank  Boulevard,  Suite  235, 
Woodland  Hills,  CA  91367096484.' 

Delete  the  fourth  paragraph,  and 
replace  the  fifth  paragraph  with 
"Defense  Office  of  Hearings  and 
Appeals,  Boston  Hearing  Office,  Room 
D-01 7A.  Kansas  Street,  Natick.  MA 
01760095055.' 
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Hearings  and  Appeals  Case  Files. 

STSTEM  LOCATIOH: 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  Department  of  Defense,  4015 
Wilson  Boulevard,  Suite  300.  Arlington, 
VA  22203091995; 

Defense  Office  of  Hearings  and 
Appeals,  Western  Hearing  Office, 
Second  Floor,  Building  A.  21820 
Burbank  Boulevard,  Suite  250, 
Woodland  Hills,  CA  91387096484: 

Defense  Office  of  Hearings  and 
Appeals,  Western  DepartmentCotmsel, 
Second  Floor,  Building  A,  21820 
Burbank  Boulevard,  Suite235, 
Woodland  Hills,  CA  91367-6484:  and 

Defense  Office  of  Hearings  and 
Appeals,  Boston  Hearing  Office,  Room 
DOl  7A,  Kansas  Street.  Natick.  MA 
01760-5055. 

CATEOOMB  OF  loMmMu  oo<«MD  ar  nc 


cv«Taiix>CA'noN: 

Delete  the  second  paragraph  and 
replace  with  'Defense  Office  of  Hearings 
and  Appeals,  Western  Hearing  Office, 


(1)  Beneficiaries  and  providere  under 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)  that  have  unresolved 
disputes  with  the  Office  of  CHAMPUS 
(OCHAMPUS); 

(2)  Students  in  the  Department  of 
Defense  Education  Activity  (DODEA). 

CATEOOnE*  OF  RECOma  ai  THi  (Y*T^ 

CHAMPUS-related  categories  include: 
Appointment  memoranda  and 
transmittal  correspondence;  case  files: 
petitions  and  answers  to  petitions; 
exhibits  admitted  into  evidence;  written 
transcripts  or  electronic  records  of 
hearings;  pleadings  or  correspondence 
properly  filed  and  served  on  all  parties; 
claims  and  all  other  pertinent  materials 
relating  to  a  claim;  billings,  applications 
or  approval  fopns;  medical  records, 
family  histary'files:  such  other  matter  as 
the  hearing  officer  may  include  in  the 
record,  lulings  or  ordere  issued  by  the 


heating  office,  and  the  hearing  officer's 
written  decision. 

Education-related  categories  include: 
Records  pertaining  to  students  attending 
DoD-opereted  dependent  schools  in  case 
file*  pertaining  to  hearings  and  appeals 
conducted  pursuant  to  Appendix  C  to 
32  CFR  part  80,  Special  Education 
Qiildren  with  Disabilities  Within  the 
Section  6  School  Arrangements:  32  OTl 
part  57.  Education  of  Handicapped 
Children  in  DoD  Dependent  Schools;  or 
32  CFR  part  56.  Nondiscrimination  on 
the  basis  of  Handicap  in  Programs  and 
Activities  Assisted  or  conducted  by  the 
Department  of  Defense,  to  afiord 
impartial  due  process  hearings  and 
administrative  appeals  on  the  early 
intervention  services  or  identification, 
'    evaluation,  and  educational  placement 
of,  and  free  appropriate  public 
education  provided  to  a  disabled  child: 
documents  associated  with  such 
hearing,  including:  Appointment 
memoranda  and  transmittal 
correspondence;- petitions  and  answers 
to  petitions,  the  written  transcript  or  the 
electronic  record  of  the  hearing,  exhibits 
admitted  into  evidence;  pleadings, 
written  submissions  or  correspondence 
properly  filed  and  served  on  all  parties, 
such  other  matter  as  the  hearing  officer 
may  include  in  the  record,  rulings  or 
ordera  issued  by  the  hearing  office,  the 
hearing  officer's  written  decision: 
documents  associated  with 
administrative  appeals  from  the  hearing 
officer's  written  decision:  including  the 
administrative  record  on  appeal, 
pleadings,  written  submissions  or 
correspondence  properly  filed  and 
served  on  all  parties,  rulings  or  orders 
issued  by  the  appeal  board,  and  the 
appeal  board's  written  decision. 

Conunon  to  both  categories, 
automated  case  status  records  for 
current  cases  and  inactive  cases  are 
used  to  provide  location  and  status  and 
internal  identification  of  cases,  to 
prepare  listings  and  internal  statistical 
reports,  and  to  monitor  workflow  and 
case  handling  actions. 

AvmOMTY  FOa  MABIIBIAHCE  OF  THE  CTSTBl: 

10  U.S.C.  140  and  E.0. 9397. 

FUWFOHW: 

Records  are  collected  and  maintained 
to  support  claims  resolution  and 
impartial  due  prtx:ess  hearings/and  or 
ancillary  proceedings  to  parties 
requesting  them  and  to  provide 
decisions  to  those  parties  involved  in 
the  hearings:  to  record  processing  steps 
taken  and  processing  time:  to  prepare 
statistical  listings  and  summaries:  to 
document  due  process  actions  taken;  to 
respond  to  inquiries  from  offices  within 
the  executive  and  legislative  branches 
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whan  the  inquiiy  is  mads  It  the  raquaM 
of  the  indiviaual,  or  for  official 
puipoeee;  to  maoitor  md  omtral 
idjadicrtlw  eolioni  and  procewni 

The  automated  can  tracking  tfttam  a 
uaed  to  lacotd  iiatiitica.  provide 
kicatiaa  and  atatus  and  intanial 
idantificatian  of  casaa,  to  piepara 
Uatingi  and  intanial  statistical  reports, 
and  to  monitor  work  flow  and  case 
handling  actiona. 

MUnHMMW 

anm^  neujoHi  CA1 

IMMReMHOrWCH 

In  addition  lo  thote  disdosunt 
gBoemUy  pennitted  under  5  US.C. 
S52a(b)  of  the  Phvocy  Act,  these  racords 
or  information  contained  t/ierein  may 
tpedficttily  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
US.a  552a(bM3)asfoUows: 

The  'Blaijnl  Routine  Usee'  aet  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  racords  notices  apply  to  this 
system. 


BcnacTtiac 


Paper  records  are  maintained  in  file 
folders,  and  on  file  cards;  electronic 
records  aie  stand  on  magnetic  or 
optical  media. 

mtrmtuuty: 

Piled  alphabetically  by  benefidaiy, 
provider,  child's  or  sponsor's  name. 
Social  Security  Number,  or  by  case 
number.  Accaaa  to  computer  data  may 
be  made  by  name.  Social  Seciuily 
Number,  or  a  combination  of  other 
personal  identifying  data. 


Records  are  stored  in  a  secure  area 
accessible  only  to  DOHA  authorised 
personnel.  All  records  are  stored, 
processed,  transmitted  and  pititected  as 
the  equivalent  of  For  Official  Uae  Only 
iniiornution.  Records  are  accessed  by 
the  custodian  of  the  record  system  uid 
by  persons  responsible  for  using  or 
servicing  the  system,  who  are  properly 
screened  and  have  a  need-to-lmow. 
Computer  hardware  is  located  in 
controlled  areas  with  acoesa  limited  to 
authorized  personnel.  Computer  aooeas 
is  via  dedicated  data  circuits  with 
password  control.  Individual  passwords 
are  changed  periodically  and  upon 
departure  ofpersonnel.  The  dediated 
data  bature  prevents  access  from 
standatt)  dial-up  telephones. 


files,  tapes,  exhibit  files,  and  aaaodated 
documentation  are  returned  to 
OCHAMPUS  and  the  DoD  Education 
Activity  and  are  subjact  to  records 
retention  schedules  of  the  owning 
agency  after  completion  of  DOHA 
action.  Coidaa  of  decisions  and  audio 
tapes  are  daaboyed  when  no  longer 
needed  br  lebrenca  purposes  but  not 
later  than  6  years  after  rendering  a 
decision. 

•WIBI  IMMMnM  JMD  aOOMM: 

Director,  Defense  Office  of  Hearings 
and  Appeals,  PO  Box  3656,  Arlington. 
VA  22203-1995. 

Iftllf  ICAIUN  PMOCBMMC 

Individuals  seeking  to  determine 
whether  information  about  themaelves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Detenae  Office  of  Hearings  snd  Appeels, 
PO  Box  3656,  Arlington,  VA  22203- 
1995. 


Individuala  nwnklng  access'  to 
infbrmatiaik  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  lo  the  Director, 
Defense  Office  of  Meetings  and  Appeals, 
PO  Box  3658,  Arlington,  VA  22203- 
1995. 

Individual  should  provide  full  name 
and  any  former  namea  uaed,  date  and 
place  of  birth,  and  Social  Security 
Number. 

Some  racoids  may  be  made  available 
for  review  at  DOHA  Heedquarters  upon 
appointment  made  with  the  Director. 
Individual  must  be  able  to  provide 

Eictute  identification  or  a  valid  driver's 
cense. 

Requests  must  be  signed  and 
notarized  or,  if  the  individual  does  not 
/  have  access  to  notary  services,  preceded 
:  by  a  signed  and  dated  declaration 
verifying  the  identity  of  the  requester,  in 
Vibstantially  the  following  form: '/ 
dertjfy  that  the  information  provided  by 
me  is  true,  complete,  and  accuiate  to 
the  best  of  my  knowledge  and  belief  and 
this  request  a  made  in  good  faith.  I 
understand  that  a  knowing  and  willful 
false,  fictitious  or  fraudulent  statement 
or  representation  can  be  punished  by 
fine  or  imprisoiunent  or  both. 
ISignatute).' 


For  OCHAMPOS  Cases:  Caae  filea 
refemd  by  OCHAMPUS  to  DOHA 
Adminiatiative  ludgas;  ootraspondaoce 
aiod  supplemaataty  malarial  from 
DOHA  to  the  parties  in  connectfon  mth 
the  handling  of  the  case; 
conespondance.  pleadings,  written 
submJasiona  and  evidence  aaaodated 
with  hearings  from  paitias  to  such 
proceedings;  DoD  ootrespondence 
associated  with  receipt  aiid  transmittal 
of  case  files. 

For  DoD  Education  Activity  Cotes: 
Case  files  assigned  to  DOHA 
Administrative  )udgaa  for  hearitig  and/ 
or  administrative  appeels; 
correspondence  and  supplementary 
material  from  DOHA  to  the  parties  in 
coimection  with  the  handling  of  the 
case:  conespondenca.  pleadings,  written 
submissions  and  evidence  associated 
with  hearings  or  appeals  from  parties  to 
such  proceedings;  rulings,  orders,  and 
written  decisions  from  hearing  officers 
or  appeel  boerd:  correspondence  from 
individuals,  their  attorneys,  or 
authorized  representatives;  and  DoD 
conespondanoe  associated  with  receipt 
and  transmittal  of  case  files. 


Along  with  dacisioiu  and  other 
materials  dsveloed  during  DOHA 
processing  of  cases,  the  original  case 


The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  No.  81;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 


mvmmim: 


OSIA  Treaty  Inspection  Manpower 
Management  System  (February  22,  l993, 
SB  FR 10255) 


avnrntacATHH: 

Change  '300  West  Service  Road'  to 
'201  West  Service  Road'.    . 


Delete  entry  and  replace  with  To 
manage  OSIA  Ttaaty  Monitoring  and 
Inspection  activities.  Including 
personnel  resources,  manpower/billet 
management,  passport  status,  mission 
scheduling  and  planning,  inspection 
team  composition,  inspector  and 
transport  list  management,  inspector 
training,  and  inspection  notification 
generation.' 


Delete  entry  and  replace  with  IHMS 
System  Administrator,  201  West  Service 
Road,  Dulles  International  Airport,  Post 
Office  Box  17498,  Washington,  DC 
20041-4M98.' 


.1  mmmt^mr- 1  Vnl    M    Nn.  1.10  /-Thiuadav.  hilv  18.  1906  /  Notices 
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Doauoi 


OSIA  Treaty  Inspection  Manpower 
Management  System. 

•T«TH  LOCATmc 

Records  in  the  system  are  located  at 
the  On-Site  Inspection  Agency,  201 
West  Service  Road.  Dulles  International 
Urport,  Washington,  DC  20041-0498. 

■VTW 


Individuala  affiliated  with  the  On-Site 
Inspection  Agency,  either  by  military 
assignment,  dvilian  employment,  or 
contractual  support  agreement. 
Individuals  are  weapons  inspectors, 
linguists,  miaaion  sdieduleta/planners, 
personnel  aasislanta/spedalists,  portal 
nMaUon  spedalists,  operation 
tacfanicians,  paaaport  managers,  clerical 
ataff,  and  database  management 
specialists. 

CATMOaa  OF  MSOm  SI  TMi  SYSISK 

Information  includes  individual's 
name.  Social  Security  Number,  date  of 
birth,  city/atata/country  of  birth, 
education,  marital  status,  gander,  race, 
dvtiian  or  military  member,  rank  (if 
military),  security  clearance,  yeers  of 
fadacal  aervica,  occupatiooal  category, 
fob  organization  and  location,  and 
emet^gancy  locator  information. 

aunnanv  KM  tuansMHCc  OF  THE  nsnv 

lO'U.S.C  125  and  Executive  Order 
9397. 


To  manage  OSIA  Treaty  Monitoring 
and  Inspectiao  activities,  including 
personnel  resources,  manpower/billet 
management,  passport  status,  mission 
scfaadoling  and  planning,  inspectioa 
teem  compoaitian,  inspector  and 
tranaport  list  management,  inspector 
training,  and  inspection  notification 
generation. 


•  OFaUCMUHt. 

in  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
SS2a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
spedficaUy  be  disclosed  outside  the 
OoD  as  a  routine  use  pursuant  to  5 
U.S.C  S52a(b)(3)  as  follows: 

The  'Blanket  Routiqe  Uses'  set  forth  at 
tlte  beginning  of  OSD  vsQpipilation  of 
systems  of  records  notices  apply  to  this 
system. 


,«MDnwo«noF 

MOOMM  M IW  SVSTBK 


Maintained  on  computar  and 
computer  output  prodnicta. 


Records  mey  be  ratiiavad  by  neme  or 
Sodal  Security  Ntunber. 


Records  are  stored  in  a  computer 
system  with  extensive  intrusion 


Records  ate  maintained  for  as  long  as 
the  individual  isassigDed  to  OSIA.  Upon 
departure  from  OSIA,  records 
concerning  that  individual  are  removed 
from  the  active  file  and  retained  in  an 
inactive  file  for  ten  years.  Information 
that  has  been  held  in  the  inactive  file  for 
tan  years  is  deleted. 


TOMS  System  Administrator,  201 
West  Service  Road,  Dulles  International 
Airport  Post  Office  Box  17498. 
Washington  DC  20041-0496. 

wuumtw  aaoctwK 

Individuals  seeking  to  determine 
whether  infarmatiaa  about  themaelves 


MannlAFB.AIab«Tia. 
Manm  AFB,  AWiama  . 
Baton  AFB,  Atoka 


Eknandorf  AFB,  Maata 

Travia  AFB,  CaHon^a 

BucMey  ANQ  Base,  Coknds  . 

E^  AFB,  Florida 

Eg«n  AFB.  Florfda 

Tyndal  AFB,  Florida 


Andaiaan  AFB,  Quam  . 
Andreto  AFB,  Maryland 
OdaANGB,! 


Cdumbia  AFB.  Mtotoippi . 
Kaaalar  AFB,  IJaHsilppI  „- 
Kaaalar  AFB,  IHHimil .... 

NaCa  AFB,  Nevada 

MoQuke  AFB,  Naw  Janay  . 


is  contained  in  this  system  should 
address  written  inquiries  to  the  TUMS 
system  Administrator.  201  West  Service 
Road,  Dulles  International  Airport,  Post 
Office  Box  17498,  Waahington  DC 
20041-0498. 

The  inquiry  should  include  filU  name 
and  Social  SecurityNumlwr. 


Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  wrillao 
inquiries  to  the  TOMS  System 
AdJUnistrator,  201  West  Service  Road, 
Dullwjntemational  Airport,  Post  Office 
Box  17W8,  Washington,  DC  20041- 
0498. 

The  inquiry  most  induds  full  name 
and  Sodal  SecurityNumber. 

ccWmaio  aEcoaos  moanwK 
^The  OSD  rules  for  aocesaing  records, 
ibr  contesting  contents  and  appealing 
initial  agency  determinations  era 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  pert  311;  or  may 
be  obtained  from  the  system  manager. 


Information  is  provided  by  the 
individual,  obtained  from  other 
peraomiel  record  sources,  and  from  the 
individual's  superiras  and  »yfigT^ment 
personnel. 


None. 
IFR  Doc  g6-lS182  Filed  7-17-92;  «:4S  an>I 


OapartmMil  ofttie  Air  Foicm 
CoMOompariaon  Skidtaa 

The  Air  Force  is  conducting  the 
following  cost  comparison  studies  in 
accordance  with  OMB  Circular  A-76, 
Performance  of  Commerdal  Activitiaa. 


Cost  oomparison  study 


Qraunds  MaManance. 

Ubfary. 

Sanlcea  AOMIto. 

Powsr  ftodudion. 

MHaiy  Famly  Houakig  MaiManwica. 

AMWd  MwagamenL 

Eduoalion  Santos. 

Ubniy. 

MuK^mtlan  Study.  Base  Opaiating  S<wal  8  Badialiup 

AacraR  Mainlenanca. 
MHaqr  Fam«y  Housng  MaMenance 
AdMniatralive  S>a)poit. 
Tranaiani  AircraW  Maiwananoa. 
Baae  OparaUng  Si4)port. 
Qraunds  Maintenance. 
Laundry. 

MMaiy  FanHy  Housing  MaManance. 
MHary  Family  Housing  M^menanca. 


37452 


MMAFB,OliW<an*> 
TWarAFB.OkWiana. 
aoedMRi«AFB,T««» 
LacMMd  AFB,  Tasat 


LacMmAFB.T«aB. 
LKig^  AFB,  T«ni  . 
Lau^iln  AFB,  Tarn 
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BoMna  AFS.  'Mmtiatan  OC 


Cod  compKiMin  Mudy 


umma  Ni^raranov> 
QiBundi  MiMtnanos. 


BsM  OpMvlfrio  Suftport. 
tatvy  Fwniy  Motalno ' 


Air  Fane  Adcraj  Rsgntn-Uoiion  Officer. 
tn  Doc  «e-tSZ2S  PUod  7-t7-96;  8:45  am) 


MwniMraMpotflMDU 


tamet:  Dsfaua  IiitcUigBiioB  Agency 

(DoD). 

ACnON:  NoUca  of  membanhip  of  the 

DIA  Perfannance  Review  Committee 

(PRC). 


IT:  This  notice  amiounoet  the 
appointment  of  tlie  Perfonunce  Review 
Committee  (FRO  of  the  Debnae 
Intelligence  Agency:  The  PRCs 
juiiadiction  includes  the  entire  Defnue 
Intelligence  Senior  Executive  Service 
(EHSES).  Publication  of  PRC 
membanhip  is  lequirad  by  U.S.C 

1601(8X4) 

The  PRC  provides  bir  and  impartial 
review  of  DISES  performance  appraisals 
and  makes  recommendations  to  the 
Director,  DIA.  regarding  performance, 
perfannance  awards,  pay  adjustments, 
retention  in  DISES.  and  at  the 
applicable  3-year  c^e,  DISES 
reoertification. 
EFFECTIVE  DATE:  July  1, 1996. 

ran  FuirmER  mfonmaikw  oontact. 
Mr.  Michael  T.  Curriden,  OAce  for 
Human  Resourcea,  Defense  Intelligence 
Agency  (DAH-1),  200  MacOill  Blvd, 
Boiling  Air  Force  Base,  Washington,  DC 
20340. 

Primaiy  Mamfaan  . 

Mr.  Jeremy  C  Clark,  Deputy  Diiaclor 

(Chairman] 
Mr.  John  T.  Berbrich,  Chief  of  Staff 
BG  Donald  L.  Kerrick,  Deputy  Director 

for  Operations 
Ms.  Kathleen  P.  Turner.  Chief,  Plana, 

Programs,  and  Operations  Staff 
Ml.  itgiii.m  R.  Gnuidmann,  Deputy 

Dmctor  for  Intelligence  Production 

-  Altervate  Menbeis 

Mr.  Arthur  A.  Zudilke.  Vice  Deputy 

Director  for  Combat  Support 
Mt.  Lewis  A.  Prambein,  Comptrallei 


Mr.  Oiariaa  L.  White.  Chief,  Office  of 

Diversity  Management 
Ms.  Doloraa  D.  Greene,  Deputy  Director 

for  Admlnistntiaa 
Ms.  Barbara  A.  Duckworth.  Vice  Deputy 

Director  for  Operations 
Mr.  WilUam  J.  Allard,  General  Counsel 

Dated:  Ny  11,  IMft. 
fatrkiaUTn>la»i, 
AhemoU  OSD  Faderal  Racwier  Unison 
Officer,  Department  ofD^uue. 
IFR  Doc  96-lBlSO  Filed  7-17-W:  BMS  am] 
aaianeooa  mm  ii  m 


DepartRMfil  of  ttM  MMy 
I  of  Inlint  To  PrapflTO 


EinpioyaMnt  of  SurvaMatM  TeiMd 
Amy  Sonar  SyalMii  (SURTASB)  Low 
Frequanoy  Aetlva  (LFA)  Sonar 

•UMMMtY:  Pursuant  to  Executive  Order  - 
12114  (Enviioiunental  Effects  Abroed  of 
Major  Federal  Actions)  and  Section 
10Z(2](c]  of  the  National  Environmental 
Policy  Act  (NEPA)  the  Navy  is 
announcing  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
under  each  authority  for  the  operational 
employment  of  the  SURTASS  LFA 
system. 

DATES:  Public  acopiiig  meetings  will  be 
held  in  (1)  Norfolk,  Virginia  on  August 
6, 1996  at  7:00  p.m..  at  the  Granby  High 
School  Auditorium,  in  (2]  San  Diego, 
California  on  August  8, 1996  at  7M> 
p.m.,  at  the  Roosevelt  )r.  High  School, 
and  in  (3)  Honolulu,  Hawaii  on  August 
13, 1996  at  7:00  p.m.,  at  the  Washington 
Intermediate  School.  Written  comments 
regarding  the  scope  of  these 
environmental  documents  must  be 
submitted  by  September  4, 1996. 
AOOWatES:  Comments  and  requests  for 
additional  information  should  be 
addreued  to  the  Office  of  the  Chief  of 
Naval  Operations,  Code  N874,  c/o 
Clayton  H.  Spikes  (703)  418-1866, 
Marine  Acoustics.  Inc.  Suite  901,  2345 
Crystal  Drive,  Arlington,  Virginia  22202. 
SUPPiaiCNTARY  IMFORMATXM:  The 
SURTASS  LFA  sonar  employs  low 
frequency  sound  propagation  (leas  than 
1000  Hz)  to  detect  return  echoes  bom 
objects  on  and  under  the  sea.  The  LFA 


system  will  provide  the  U.S.  navy  an 
improved  detection  capability  that  doe* 
not  rely  solely  on  noiae  generated  by  the 
object  to  be  detected,  bi  suppott  of  its 
national  defense  mission,  the  Navy 
proposes  to  make  the  LFA  system 
available  to  Fleet  Commandiera  for 
world  wide  employment  to  enhance 
antisubmarine  capabilities. 

The  analyses  to  be  conducted  will 
address  the  potential  impact  of  low 
frequency  sound  on  the  marine     ^ 
environment,  including  potential 
auditory,  behavioral,  and  physiological 
impacts  on  marine  mammals  and  other 
marine  creatures.  Alternatives  to  be 
•tudied,  in  addition  to  the  no  action 
tltemetive,  include  employment  of  the 
system  with  various  combinations  of 
mitigation  measures  such  as  detection 
and  avoidance  of  sensitive  species  or 
areas,  and  modification  of  system  use  to 
eliminate  or  minimize  the  potential  for 
environmental  effects. 

The  analysis  prepared  under  the 
authority  of  Executive  Order  12114  will 
assess  potential  environmental  impacts 
beyond  the  U.S.  territorial  sea.  The 
analysis  prepared  under  NEPA  will 
assess  potential  environmental  impacts 
within  the  U.S.  territorial  sea.  Although 
these  analyses  will  be  prepared  under 
distinct  authority,  to  ensure  complete 
consideration  of  the  potential  for 
indirect  and  cumulative  effects,  and  for 
the  convenience  of  the  public,  these 
analyses  will  be  conducted 
concurrently,  will  be  extensively  cross 
referenced,  and  will  be  made  available 
for  public  review  as  a  package. 

The  Navy  antidpetes  employment  of 
a  tiered  approach  to  these  studies.  As  a 
first  step  the  Navy  plans  to  complete  a 
global  review  of  LFA  operational 
deployment.  That  review  may  be 
sumcient  to  evaluate  environmental 
impacts  and  allow  the  development  of 
appropriate  mitigation  measures  for  use 
in  some  ocean  areas.  The  initial  review 
may  also  identify  other  ocean  regions 
which,  because  of  their  ecological 
sensitivity  or  marine  species  density, 
require  more  analysis  before  a  decision 
can  be  made  regarding  LFA  employment 
in  these  areas.  These  areas  would  be 
examined  in  additional  studiea,  or  tiers. 
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boUding  upon  the  fbimdaUon  of  the 
initial  document. 

Federal,  state  and  local  agencies,  as 
well  as  interested  organizations  and 
individuals,  are  encouraged  to 
participate  in  the  scoping  process  for 
the  EIS  to  determine  the  range  of  issues 
and  alternatives  to  be  addre^d.  Three 
public  scoping  meetings  to  receive  oral 
and  written  infonnation  will  be  held:  (1) 
At  7K)0  p.m.  August  6, 1996  at  the 
Granby  High  School  Auditorium,  7101 
Granby  Street,  Norfolk,  Virginia:  (2)  At 
7K)0  p.m.  on  August  8, 1996  at  the 
Roosevelt  Junior  High  School,  3366  Park 
Boulevard,  San  Diego,  California,  and 
(3)  at  7KX)  p.m.  on  August  13, 1996  at 
the  Washington  Intermediate  School, 
1633  South  King  Street,  Honolulu, 
Hawaii.  In  the  interest  of  available  time, 
each  speaker  will  be  asked  to  limit  oral 
comments  to  five  minutes.  Longer 
comments  should  be  summariisd  at  the 
public  meeting  or  mailed  to  the  address 
listed  at  the  end  of  this  annoimcement. 
All  written  comments  should  be 
aubmitted  no  later  than  September  4, 
1996  at  the  OfBce  of  the  Chief  of  Naval 
Operations,  Code  N874,  c/o  Clayton  R 
Spikes  (703)  418-1866,  Marine 
Acoustics,  Inc.,  Suite  901,  2345  Crystal 
Drive,  Arlington,  Virginia  22202. 
Daisd:  July  IS,  IMS.  ^^ 

M.A.  Wetan.  y"^ 

ICDR.JACC,  USN.  Federal  Register  Liaison 
Officer. 
|FKJ>ac  ge-1S264  Filed  7-17-96: 8:45  am] 


DELAWARE  RIVER  BASIN 
COMMSSKM 

Watw  Quattly  RaguMions;  Propoaad 
Amandmanta  to  Compiahwmva  Plan, 
Walar  Coda  of  Ota  Dataware  Rhrar, 
AdBUnlalrallv Manual    PartWWalar 
Quality  RaguMlona;  PubNc  Haarins 

AOSCT:  Delaware  River  Basin 

Commission. 

ACTXM:  Notice  of  proposed  rulemaking 

and  public  heering. 


:  Notice  is  hereby  given  that 
the  Delaware  River  Basin  Commission 
will  hold  a  public  hearing  to  receive 
comments  on  modifications  to  its 
proposed  amendments  to  its 
Comprehensive  Plan,  Water  Code  and 
Water  Quality  Regulations  concerning 
water  quality  criteria  for  toxic 
pollutants,  and  policies  and  procedures 
to  establish  wasteload  allocations  and 
effluent  limitations  for  point  source 
discharges  to  Zone  2  through  S 
(Trenton,  New  Jersey  to  the  Delaware 
Bay)  of  the  Udal  Delaware  River. 


DATES:  The  public  heering  will  be  held 
on  Thursday.  September  5. 1996 
begiiming  at  lOKX)  a.m.  and  continuing 
as  long  as  there  are  people  present 
wishiim  to  testify. 

The  de«dline  for  inclusion  of  written 
commenlsin  the  hearing  record  will  be 
5:00  p.m.  on  September  5. 1996. 
AOORESSES:  The  hearing  will  be  held  in  . 
the  Goddard  Conforenca  Room  of  the 
Commission's  offices  at  25  Slate  Police 
Drive,  West  Trenton,  New  Jersey. 

Written  comments  should  be 
submitted  to  Susan  M.  Weisman, 
Commission  Secretary,  Delaware  River 
Basin  Commission,  P.O.  Box  7360.  West 
Trenton,  New  Jersey  08628. 
FOfl  FURTHER  MFORMATKM  CCNTACT: 
Susan  M.  Weisman,  Commission 
Secretary,  at  (609)  883-9500  ext.  203. 

SUPPLEMENTARY  INFORMATION: 

Backgnimd  and  RationaU 

On  October  5, 11  and  13, 1995,  the 
Commission  held  public  hearings  on 
proposed  amendments  to  its  water 
quality  regulations  as  noticed  in  the 
Federal  Register,  Vol.  60,  No.  143,  July 
26, 1995  and  Vol.  60,  No.  183, 
September  21, 1995.  The  public  hearing 
record,  originally  scheduled  to  close  on 
November  13, 1995.  was  extended  by 
the  Commission  at  its  October  25, 1995 
business  meeting  to  December  13, 1995. 
Oral  and  written  comments  were 
received  from  31  individuals  and 
organizations  as  well  as  a  coalition  of  14 
industrial  and  municipal  dischargers  to 
the  Delaware  Estuary. 

As  a  result  of  comments  received  on 
that  proposal  and  discussions  with  the 
Commission's  Water  Quality  and  Toxics 
Advisory  Committees,  the  Commission 
has  decided  to  modify  its  initial 
proposal.  The  proposal,  as  modified,  is 
siunmarized  below  and  is  the  subject  of 
the  September  5, 1996  public  hearing. 

Specifically,  water  quality  criteriatbr 
selected  toxic  pollutants  are  proposed 
for  incorporation  in  the  Comprehensive 
Plan  and  Article  3  of  the  Water  Code 
and  Water  Quality  Regulations  as  streem 
quality  objectives.  Revisions  are  also 
proposed  for  Article  4  of  the  Water 
Quality  Regulations  describing  the 
policies  and  procedures  to  be  used  to 
establish  wasteload  allocations  for  those 
discharges  containing  pollutants  which 
impact  the  designated  uses  of  the  river. 

Adoption  of  these  revisions  will 
provide  a  mechanism  for  identifying 
toxic  pollutants  which  may  impair 
aquatic  life  and  human  health,  and 
developing  uniform  and  equitable 
wasteload  allocations  for  these 
pollutants  for  all  NPDES  discharges  to 
the  Udal  Delaware  River.  The  permitting 
authorities  of  the  states  will  utilize  the 


allocations  developed  by  the 
Commission  to  establish  effluent 
limitations  for  NPDES  panniltaes  in 
their  jurisdiction. 

Moidifications  to  the  initial  proposal    '. 
which  resulted  from  the  public 
participetion  process  include  the 
following: 

1.  Revised  numerical  values  for  the 
stream  quality  objectives  for  five 
parameters, 

2.  Inclusion  of  numerical  factors  to 
convert  total  recoverable  water  quality 
criteria  for  seven  metals  into  diuolved 
stream  quality  objectives. 

3.  Inclusion  of  language  requiring  the 
Commission  to  identify  and  designate 
critical  habiUt  within  the  tidal  Delaware 
River, 

4.  Revised  language  regarding 
discharges  to  exposed  benthic  habitat. 

5.  Inclusion  of  a  provision  for  a 
demonstration  to  suppori  alternative 
requirements  for  dispersion  areas  (or 
mixing  zones)  where  stream  quality 
objectives  for  the  protection  of  aquatic 
life  from  acute  effects  may  be  permitted. 

6.  Deletion  of  tables  of  values  of 
Minimum  Performance  Standards,  and 
replacement  with  language  describing 
the  basis  for  establishing  Minimum 
Performance  Standards. 

7.  Inclusion  of  language  spediying  the 
Older  of  preference  for  information/data 
uaed  to  establish  initial  loadings  for 
allocation  of  wasteloads,  and 

8.  Revised  language  on  adjustments 
for  pollutants  in  intake  water. 

Copies  of  the  full  text  of  the  proposed 
amendments  may  be  obtained  by 
contacting  Ms.  Weisman  at  the  address 
provided  in  FOR  FURTHER  MFORMATION 
CONTACT.  Persons  wishing  to  testify  are 
requested  to  notify  the  Secretary  in 
advance. 

Delaware  River  Baiin  Compact.  75  SlaL 
688. 

Dated:  July  9.  KNS. 
SasMi  M.  WeiauB, 
Secretary. 

IFR  Doc  96-18095  Filed  7-17-96: 8:45  MBJ 
aujMO  oooa  saa^i-p 


DEPARTMENT  OF  EDUCATION 

National  Aasaaamant  Governing 
Board;  Meeting 

AOENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  partially  closed 
meeting. 


This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
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notice  also  describes  the  functions  of 
tbe  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  tbe 
Federal  Advisory  Committee  Act.  This 
docunMnt  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend  the  open  portions  of  the  meeting. 
oats:  August  1-3, 1996. 
tmn  August  1, 1996— Subject  Aim 
Committee  12. 8:30  sjn.-3ML(un., 
(cloaed);  Subject  Area  Onnmittae  tl. 
3:00-5:00  p.m..  (opesLDwign  •»d 
Methodology  Coaniiittee.  3:00-5:00 
p.m.,  (open):  and  Executive  Committee. 
5M)-6KH)  p.m.  (open).  6:00-7«0  p.in. 
(closed);  August  2, 1996— Full  Board. 
8:45  a.m.-10:00  a.m.,  (open);  Subject 
Area  Committee  #2. 10:00-11:00  ajn.. 
(cloaed),  11:00  a.m.-12«)  Nkxm.  (opon); 
Achievement  Levels  Committea.  \0M> 
a.m.-12:00  Noon,  (open);  Reporting  and 
Disseminalion  Committee.  10:00  a.m.- 
12:00  Noon,  (open);  Full  Board.  12:00 
Noon-l:30  p.m.,  (closed).  1:30-«:15 
p.m.,  (open);  August  3. 1996— Full 
Board,  8:30  ajo.  until  adjournment, 
approximately  12:00  Noon,  (open). 
location: The OmaiShoreham  Hotel. 
2500  Calvart  Street.  NW.,  Washington, 
DC 

FOR  FUtmCR  »tR5t«i»TKIH  COMTACT: 
Mary  Ann  Wilmer.  Operations  OfBcer, 
National  Asaesament  Governing  Board, 
Suite  825, 800  North  Capitol  Street, 
NW..  Washington.  DC,  20002-4233, 
Telephone:  (202)  357-«938. 

tumaiKtnun  wromitnan:  The 

National  Assessment  Governing  Board 
is  established  undersectian412orthe 
National  Education  Statistics  Act  of 
1994  (Title  rv  of  the  Improving 
America's  Schools  Act  of  1994)  (Pub.  L. 
103-382). 

The  Board  is  established  to  {annulate 
policy  guidelines  for  the  National 
Aasessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  arses  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  adiievemant  goals  for  each 
grade  and  subject  tested,  and 
eet^Ushing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Subject  Aree  Committee  «2  (SAC 
2)  will  meet  in  closed  session  on  August 
1  from  8:30  a.m.  to  3:00  p.m.,  and 
partially  closed  session  on  August  2 
from  10:00-11:00  a.m.  On  August  1,  the 
Committee  will  review  the  items  for  the 
1997  grade  8  aits  probe  and  the  1997 
grade  12  arts  field  lest.  On  August  2.  the 
Committee  will  review  the  draft  items 
and  findings  from  the  NAEP  writing 
pilot  test.  These  meetings  must  be 
conducted  in  closed  session  because 
rebrences  will  be  made  to  specific  items 
from  the  assessments  and  premature 
disclosure  of  the  information  presented 


for  review  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  Such  matters 
are  protected  by  sxamption  (9HB)  of 
Section  552b(c)  of  TiUe  5  U.S.C.  During 
the  open  poitloo  of  the  SAC  t2  meeting 
from  11.-00  a.m.-12K)0  Noon,  tbe 
Committee  will  receive  an  update  on 
test  developmeot  activities  in  the  arts 
and  review  the  draft  framework  policy. 
On  August  1,  from  3.(X)  p.m.  to  5:00 
p.m.',  there  will  be  open  meetings  of 
SulHect  Area  Committee  11  (SAC  tl) 
and  the  Design  and  the  Methodology 
Committee.  There  are  three  agenda 
items  for  SAC  tl  moellng:  (1)  Review  of 
the  draft  paper  on  NAEP  foreign 
language  issues  and  options;  (2)  update 
presentation  on  test  development 
activities  in  nading  and  dvics;  and  (3) 
review  of  the  draft  policy  framework. 
The  Design  and  Methodology 
Committee  vrill  receive  a  report  from  the 
chair  of  the  Ad  Hoc  Advisory  Panel 
meeting  on  sampling  issues  for  the  1998 
cycleof  NAEP.  They  »rill  also  discuss 
the  technical  implications  of  the  Design/ 
Feasibility  report  submitted  to  the  Board 
as  part  of  its  plamiing  effort. 

Also  on  August  1.  there  will  be  a 
partially  closed  meeting  of  the 
Executive  Committee.  During  the  open 
portion  of  the  meeting,  5:00-6.00  p.m., 
the  Committee  will  discuss  procedures 
for  communication  between  ACES  and 
NAGB  and  hear  an  update  on  the  Work 
Group  on  Planning.  The  Committee  will 
then  meet  in  closed  session  from  6K)0- 
7:00  p.m.  to  continue  the  discussions 
about  the  development  of  cost  estimates 
for  the  NAEP  and  future  contract 
initiatives.  Public  disclosure  of  this 
information  would  likely  have  an 
adverse  Gnancial  affect  on  the  NAEP 
program.  The  discussion  of  this 
Infannation  would  be  likely  to 
BJgnificaotly  frustrate  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  mattere  are 
protaaed  by  exemption  (g)(B)  of  Section 
552b(c)ofTitle5U.S.C 

Also  in  closed  session,  the  Conunittee 
will  discuss  the  qualifications  of  current 
Board  membera  to  serve  as  Chairman 
and  Vice  Chairman  of  NAGB.  Based 
upon  these  discussions,  the  Board  will 
elect  a  Vice  Qtairman  and  reconunend 
a  Chairman  to  the  Secretary.  This 
portion  of  the  session  will  relate  solely 
to  the  internal  personnel  rules  and 
practices  of  an  agency  and  will  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  and,  as  such,  is  protected  by 
exemptions  (2)  and  (6)  of  Section 
552b(c)ofTltle5U.S.C 

On  August  Z,  1996  the  fiill  Board  will 
convene  in  open  session  from  8:45  a.m. 


to  10:00  a.m.  Tha  agenda  for  this  session 
includes  approval  of  the  agenda,  the 
report  of  the  Executive  Director,  and  an 
update  on  NAEP  by  the  Commissioner 
of  the  National  Center  for  Education 
Statistics.  Between  10:00  ajn.  and  12HX) 
Noon,  there  will  be  a  partially  closed 
meeting  of  tbe  Subject  Area  Committee 
12,  and  there  will  be  open  meetings  of 
the  Achievement  Levels  and  the 
Reporting  and  Dissemination 
committees. 

The  Achievement  Levels  Committee 
will  discuss  (he  final  plans  for  tbe 
second  pilot  study  in  preparation  for  the 
1090  level  setting  octivitiae  in  science. 
They  will  also  review  the  plans  for  the 
level-setting  meeting  iii  science, 
including  corapoaition  of  panels, 
feedback  informotian  for  panelists,  and 
procedures  for  the  selection  of  axamplar 
exercises  in  science. 

The  Reporting  and  Disaaminatiaa 
Committee  will  consider  the  following 
items:  A  release  plan  for  the  1904  long- 
term  trend  report;  the  use  of  NAEP 
bamewoik  by  toacbeis  and  curriculum 
developen:  within-grade  repotting  of 
1996  NAEP  science  results;  the 
reporting  of  the  link  between  NAEP  and 
TIMSS  (Third  International 
Mathematics  and  Sdanca  Study);  and 
the  market  basket  approach  in  NAEP 
reporting. 

Begmning  at  12iX)  Noon,  until  1:30 
p.m.,  thefoll  Board  will  meet  in  closed 
session.  The  Board  urill  bear  a  briefrng 
on  the  Long  Term  Trend  Report  for    • 
1994.  This  report  will  include 
references  to  specific  items  from  the 
assessments.  This  portion  of  the  meeting 
must  be  closed  because  reference  may 
be  made  to  data  which  may  be 
misinterpreted,  incorrect,  or  infX)mplete. 
Premature  disclosure  of  these  data 
might  signiricanlly  frustrate 
implementation  of  a  proposed  agency 
action.  Such  mattere  are  protected  by 
exemption  (9KB)  of  Section  S52b(c)  of 
Title  5  U.S.C 

The  meeting  will  be  open  from  1:30 
until  4:15  p.m.  when  the  Board  will 
discuss  the  recommendations  for  the 
redesign  of  NAEP  and  hear  an  update  an 
ACES. 

On  August  3.  at  8:30  a.m..  imtU 
adjournment,  approximately  12M> 
Noon,  tbe  full  Board  will  reconvene. 
The  agenda  includes  discussion  on  the 
implemenUtion  of  the  NAEP  Redesign: 
reports  from  the  Board's  standing 
committees — Subject  Area  n.  Subject 
Area  2,  Achievement  Levels,  Reporting 
and  Dissemination,  Design  and 
Methodology,  and  the  Executive 
CommiUee;  and  election  of  a  Vice 
Chairman  and  recommendation  of  a 
Chairman  to  the  Secretary. 
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Summaries  of  the  adivltlea  of  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the  public  and 
oonslstant  with  the  policy  of  section  5 
U.S.C  552b(c),  will  be  available  to  the 
public  within  14  days  of  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Deportment  of 
Education.  National  Assessment 
Govwning  Board,  Suite  825, 800  North 
Capitol  Straet.  N.W.,  Washington,  D.C. 
from  8:30  a.m.  to  SM)  pjn. 

OalMl:  July  IS,  1096. 
■•TTMbj. 

Executin  Dinctor,  NoOaital  Ataemaent 
Governing  Board. 
IFR  Doc  96-18281  Filed  7-17-96;  B:4S  am) 


OfMo*  of  Pom  SacondMy  &liioalion 

FtfdifVl  PwUfw  LoMif  F#d8V9l  Wortt" 
SliMfyt  8nd  FMfsral  SupplMiMtiM 
EdueMotwl  Oppartunlty  Orani 


AOBtCT:  Department  of  Education. 
ACnON:  Notice  of  Qosing  Date  for  Filing 
the  Fiscal  Operations  Kapoil  for  1995- 
96  snd  Appucation  to  Participate  for 
1997-98  (FISAP)  ui  the  Federal  Peikins 
Loan,  Federal  Supplemental 
Educational  Opportunity  Grant 
(FSEOG),  and  Federal  Work-Study 
(FWS)  Programs  (ED  FORM  646-1;  OMB 
No.  1840-0073). 


:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  apply  for 
fiscal  year  1997  funds — for  use  in  the 
1997-98  award  year  (July  1. 1997 
through  June  30, 1998)--under  the 
Federal  Perkins  Loan,  FWS,  and  FSEOG 
programs.  Undv  these  programs,  the 
Secretary  allocates  funds  to  institutions 
for  students  who  need  financial  aid  to 
meet  the  costs  of  postsecondary 
education.  An  institution  is  not  required 
to  establish  eligibility  prior  to  applying 
for  funds.  However,  the  Secretary  will 
not  allocate  funds  under  the  Federal 
Perkins  Loan.  FWS,  and  FSEOG 
programs  for  the  1997-98  award  year  to 
any  currently  ineligible  institution 
unless  the  institution  files  its 
institutional  participation  application 
and  other  documents  required  for  an 
eligibility  and  certification 
determination  by  the  closing  date  that 
will  appear  in  a  separate  notice  in  the 
FedCTuKogiater. 

The  Secretary  further  gives  notice  that 
an  institution  that  had  a  Federal  Perkins 
Loan  fund  or  expended  FWS  or  FSEOG 
funds  during  the  1995-1996  award  year 
Ouly  1. 1995,  through  |une  30, 1996)  is 


required  to  submit  a  Fiscal  Opentiom 
Report  to  report  its  program 
expenditures  as  of  June  30, 1996,  to  the 
Secretary. 

Applicants  that  did  not  participate  in 
the  Federal  Perkins  Loon  Program,  FWS 
Program,  or  FSEOG  Program  in  the 
1995-96  award  year  will  be  required  to 
submit  data  for  the  appUcation  portion 
of  the  FISAP  only.  The  Department  is 
mailing  only  the  application  portion  of 
the  FISAP  to  first-time  applicants. 

In  addition,  an  institution  must 
submit  one  original  completed  FISAP 
signature  page  and  one  original  signed 
combined  Itmiying,  debarment,  and 
drug-free  workplao9  certifications  form 
(ED  80-0013  and  referred  to  collectively 
as  (he  "compliance  certifications"  form) 
for  the  1997-98  award  year. 

The  Federal  Perkins  Loan,  FWS.  and 
FSEOG  programs  are  authorized  by 
parts  E  and  C,  and  part  A,  Subpart  2, 
ratpectively,  of  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended. 
DATES:  Oosing  Date  and  Methods  for 
Submitting  a  FISAP  and  Required 
Signed  Documents.  An  institution  ihav 
submit  iu  FTSAP  by— 

(1)  Submitting  the  cxnnpleted  data  on 
a  data  diskette  provided  by  the 
Department  of  Education  (the 
Department); 

(2)  Creating  a  tape  from  data  stored  on 
a  mainframe  computer  and  submitting 
that  tape  in  a  format  defined  by  the 
Depar^ent:  or 

(3)  Transmitting  the  data  from  a 
personal  or  mainframe  computer 
tlirough  a  modem. 

To  ensure  consideration  for  1997-98 
funds,  an  institution  must  submit  an 
electronic  FISAP  by  daU  diskette,  tape, 
or  modem,  as  well  as  one  original 
completed  FISAP  signature  page  and 
one  original  signed  "compliance 
certifications"  form  by  October  1, 1996. 
ADDRES8C8:  FISAP  Delivered  by  Mail.  A 
diskette  dr  tape  containing  FISAP  data 
along  with  one  original  completed 
FISAP  signature  page  and  one  original 
signed  "compliance  certifications"  form 
must  be  addressed  to  FISAP,  c/o 
Universal  Automation  Labe  (UAL),  Suite 
500.  8300  Colesville  Road,  Silver 
Spring,  Maryland  20910. 

An  institution  must  show  proof  of 
mailing  its  FISAP  and  the  required 
signed  documents  by  October  1, 1996. 
Proof  of  mailing  consists  of  one  of  the 
following:  (1)  A  legible  mail  receipt 
with  the  date  of  mailing  stamped  oy  the 
U.S.  Postal  Service,  (2)  a  legibly  dated 
U.S.  Postal  Service  postmark,  (3)  a  dated 
shipping  label,  invoice,  or  receipt  from 
a  commeicial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 


If  a -FISAP  and  the  required  sigoad 
documents  are  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof 
of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service.  An 
institution  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 
An  institution  is  encouraged  to  use 
certified  or  at  least  first-class  mail. 

FTSAP  Delivered  by  Hand.  A  diskette) 
or  tape  containing  FISAP  data  along    ^ 
with  one  original  completed  FISAP  - 
signature  page  and  one  original  signed 
"compliance  certifications"  form  must 
be  taken  to  Universal  Automation  Labs 
(UAL),  Suite  500, 8300  Colesville  Road, 
Silver  Sgring,  Maryland. 

Hand-delivered  FISAP  diskettes  or 
tapes  and  the  required  signed 
doctmients  will  be  accepted  between  9 
a.m.  and  S  p.m.  daily  (Eastern  time), 
except  Saturdays.  Sundays,  and  Federal 
holidays.  A  FISAP  and  the  required 
signed  documents  that  are  hand- 
delivered  will  not  be  accepted  after  S 
p.m.  on  October  1.  1996. 

FISAP  Delivered  Electronically.  A 
FISAP  that  is  delivered  electronically 
must  be  transmitted  by  either  a  personal 
or  mainframe  computer  to  the  host 
Department  computer  using  a  modem.  If 
you  are  transmitting  electronically  via  a 
modem,  tbe  data  transmission  must  be 
completed  prior  to  midnight.  Eastern 
time,  on  October  1, 1996.  (For  purposes 
of  this  notice,  this  deadline  means  that 
an  institution  has  all  of  October  1, 1996. 
to  transmit  electronically  via  a  modem.) 
The  institution  should  print  a  copy  of 
its  transmission  receipt  for  its  records. 
In  addition,  one  original  completed 
FISAP  signature  page  and  one  original 
signed  -'compliance  certifications"  form 
must  be  mailed  to  Electronic  FISAP, 
c/o  Universal  Automation  Labs  (UAL), 
.  Suite  500,  8300  Colesville  Road,  Silver 
Spring.  Maryland  20910,  by  October  1. 
1996.  An  institution  must  show  proof  of 
mailing  the  required  signed  documents 
by  the  deadline.  Proof  of  mailing  is 
explained  under  the  heading  "FISAP 
DeUvered  by  Mail." 
SUPPLEMENTARY  MFORMATXM:  FISAP 
materials  are  mailed  by  the  Department 
in  late  )uly  1996.  An  institution  must 
prepare  and  submit  its  FISAP  in 
accordance  with  the  information 
included  in  the  package. 

The  program  information  package  is 
intended  to  aid  applicants  in  applying 
for  assistance  under  these  programs. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
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papetwork,  (ppUcation  coniant,    ' 
repotting,  or  gmntae  parfonnance 
lequimnents  beyond  than  ipadfically 
impoaed  under  ^e  statute  and 
regulationa  governing  the  progranu. 

AppUcaUa  lagolaUoM 

The  following  regiilationa  apply  to 
Ihaie  ptQgnms: 

(1)  Student  Aulgtance  General 
Proviiians,  34  CFR  Part  668. 

(2)  Federal  Perkins  Loan  Program,  34 
CFR  Part  674. 

(3)  Federal  Work-Study  Programs.  34 
CFR  Part  675. 

(4)  Fedatal  Supplemental  Educational 
Oppoitunity  Giant  Program,  34  CFR  Part 
676. 

(5)  butitutiooal  Eligibility  Under  the 
Higher  Education  Act  of  196S,  is 
amended.  34  CFR  Part  600. 

(6)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(7)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (GranU),  34  CFR 
Partes. 

(8)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

rOR  FuimcR  MroMumM  coHracr:  To 

receive  information  or  to  request  FISAP 
materials,  contact  Ms.  Sandra  Donelson, 
Campus-Based  Financial  Operations 
Branch.  Institutional  Financial 
Management  Division.  Accounting  and 
Financial  Management  Service,  Student 
Financial  Assistance  Programs,  U.S. 
Department  of  Education,  800 
Independenca  Avenue,  S.W.,  (Room 
4714,  ROB-3).  Washington,  D.C  20202- 
5458.  Telephone  (202)  708-0751. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  tiuough  Friday. 

(Authority:  20  U.S.C  10a7M  e(  taq.-.  42 
U.S.C  2751  e<  sn;.:  and  20  U.S.C  lOTOb  a< 
-9) 

D«lad:)ulyll,lW6. 
DavidA 


D^ARTMENr  OF  ENERGY 
F«d«ll  bwigy  RaguMory 


IDookM  No.  fWW-M«-001] 


Aaistanl  Sacntaryjor  Pattfcondaiy 
Education. 

(Catalog  of  Federal  Domeitic  Assiitance 
Numbers:  84.038  Federal  Perkins  Loan 
Pragram:  84.033  Federal  Work-Study 
Pragnm:  and  M.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program) 

IFR  Doc  9»-18177  Filed  7-17-96: 8:4S  abl 


Equlliana,  LP.;  Notio*  of  PropoMd 
CtiangM  In  FERC  Om  Tarfff 

Jaiy  12, 19M. 

Take  notice  that  on  July  5. 1996, 
Equitrans,  L.P.  (Equitiaiu)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  Iha 
foUo%vlng  tariff  sheets: 

Third  Raviaad  Sheet  Na  10 
Third  Revised  Sheet  No.  306 

These  tariff  sheets  were  filed  with  a 
proposed  effective  date  of  August  1, 
1996  pnmiant  to  Section  31.3. 
Transportation  Fuel  and  Loss  Retention 
Adjustment,  contained  in  the  General 
Term  and  Conditions  of  Equitrans' 
FERC  Gas  Tariff,  First  Revised  Revised 
Volume  No.  1. 

Equitrans  states  that  by  this  filing,  it 
proposes  to  make  effective,  beginning 
August  1, 1995,  a  revised  transportation 
retainage  bctor  designed  to  retain  in- 
kind  the  projected  quantities  of  gas 
required  for  the  operation  of  Equitrans's 
system  in  providing  service  to  its 
customers.  Equitrans  is  proposing  by 
this  filing  to  reduce  its  Retainage  Factor 
applicable  to  its  transportation  rate 
schedules  to  3.85%. 

Any  persons  desiring  to  be  heard  or 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888Tirst  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  conaidered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwoed  A.  Walna,  Jr. 
Acting  Secntary. 

IFR  One  96-18208  Filed  7-17-96: 8:45  ami 
iia«»^«t-it 


Koeh  QalMMy  np«llM  CoMBMy; 
NodosolFaing 

July  12, 1986. 

Take  notice  that  on  July  8. 1996,  Koch 
Gateway  Pipeline  Company  (Koch 
T^taway)  tendered  for  filing  to  become 
part  of  its  revised  tariff  sheets,  to  be 
efSsctive  June  22, 1996; 

Subtttitute  First  Rsviaed  Sheet  No.  3702 
Substitute  Third  Revised  Sheet  No.  3703 

Koch  Gateway  states  that  these 
revised  tariff  sheets  are  filed  to  comply 
with  the  Commission's  "CMer 
Accepting  Tariff  Sheets  Subject  to 
Condition"  issued  June  21. 1996  in 
Docket  No.  RPg6-244-000.  As  directed, 
Koch  revised  the  tariff  sheets  to  allow 
current  customers  and  winning  bidders 
thirty  days  to  execute  service 
agreaments. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  ivith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  D.C 
20426,  in  accordance  with  Sectiooa 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  willnot  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  mth  the 
Commission  and  are  availabia  for  public 
inspection. 
Uawood  A.  Walaeii,  fr„ 
Acting  Secntary. 

IFR  Doc  96-1821S  Filed  7-17>46: 8:45  ami 
aauHa  ooea  snr-«i-« 


(DoekM  No.  RPSa-aiO-OOO] 

LouMarM-Novada  Tranatt  Company; 
NoUca  of  Propoaad  Changaa  In  FERC 
OaaTarm 

July  12, 1996. 

Take  notice  that  on  July  9, 1996, 
Louisiana-Nevada  Transit  Company 
(LNT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  August  8, 1996: 

Title  Page 

First  Revised  Sheet  No.  4 

LNT  states  that  the  proposed  changes 
would  increase  revenues  fixam 
jurisdictional  service  by  1494,789  based 
upon  the  12-month  period  ending 
March  31, 1996.  as  adjusted. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
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First  Sti«el,  N.E.,  Washington,  D.C. 
2042iB,  in  accordance  with  Section 
385.314  and  Section  385.211  of  the 
Commission'sltules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conuniaiion's  Regulations.  Protests 
win  be  coniidetad  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
proteitants  parties  to  the  proceeding. 
Any  penoo  wishing  to  become  a  party 
must  file  with  the  Commission  a  motion 
to  intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
UBwaad  A  Walna.  Jr., 
ActingSacxftary. 
IFR  Doc  96-18216  Filed  7-17-46;  8.-4S  am) 


[OockM  NO.  RPM-1M-O0q 

Natural  Oaa  PIpatlna  Company  of 
Amaitatt  Noliba  of  Taehntcai 


July  12, 1996. 

The  Commission's  order  on  rehearing 
issued  July  2, 1996  in  this  proceeding 
(76  FERC1 61,013  (1996)),  established  a 
technical  conference  to  explore  certain 
issues  raised  by  the  parties. 

Take  notice  that  the  technical 
conference  has  been  scheduled  for 
Tuesday,  July  30, 1996,  at  10:00  a.m. 
The  conference  will  be  held  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  N£.,  Washington.  DC 
20426.  All  interested  persons  and  Staff 
may  attend. 
Unweed  A  Watw.  U- 
Acting  Secniaiy. 

(FR  Doc  96-18214  Filed  7-17-96: 8:45  ami 
■UMO  0001  anr-et-ii 


tDo|bfesl 


Mo.  CPM  «M  0001 


Northern  National  Oaa  Company; 
NoHca  o(  Raqueet  Under  Blanket 
AuliMitzalion 

July  12, 1996. 

Take  notice  that  on  July  8, 1996, 
Notthera  Natural  Gas  Company 
(Northern),  111  South  lD3rd  Street. 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP96-628-000,  a  request 
pursuant  to  Sections  157.205  and 
157.212  (18  CFR  Sections  157.205  and 
157.212)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  upgrade  the 
Black  River  Falls  *4  town  border  station 
(TBS),  an  existing  delivery  point  located 
in  Jackson  County,  Wisconsin,  to 


accommodate  increased natural  gas    - 
deliveries  to  Wisconsin  Ges  Company 
(Wisconsin  Ces),  under  Northern's 
authorization  in  Docket  No.  CPB2-401- 
000  pursuant  to  Section  7  of  the  NGA, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Noithem  states  that  it  requests 
authority  to  upgrade  an  existing 
delivery  point  in  Michigan  to 
accommodate  increased  natural  gas 
deliveries  to  Wisconsin  Gas  under 
Northern's  cumntiy  effective 
throughput  service  agreements. 
Northern  asserts  that  Wisconsin  Gas  has 
requested  increased  service  at  the  Black 
River  Falls  «4  TBS  to  accommodate 
growth  in  the  area. 

It  is  asserted  that  the  proposed 
increase  in  volumes  to  be  delivered  to 
Wisconsin  at  the  Bhick  River  Falls  M 
TBS  are  723  MMBtu  on  a  peak  day  and 
61,514  MMBtu  on  an  annual  basis. 
Northern  has  stated  that  the  estimated 
cost  of  upgrading  the  delivery  point  is 
$79,600  and  that  the  facilities  would  be 
financed  in  accordance  with  the  Gmeral 
Terms  and  Conditions  of  Northern's 
FERC  Ges  Tariff,  Fifth  Revised  Volume 
No.  1. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treeted  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwoed  A  Watioa,  Jr., 
Acting  Secntary. 

IFR  Doc  96-18211  Filed  7-17-96;  8:4S  ami 
■LLsn  COM  snr-M-a 


[Deetal  No.  CPM-«(6-001] 

Pahite  PIpallne  Comiiahy;  Notice  of 
Requeet  for  Amendment  to  Certiflcale 
of  PuMIc  Convenience  and  Neoewery 

July  12. 1996. 

Take  notice  that  on  July  1, 1996, 
Paiute  Pipeline  Company  (Paiute),  P.O. 
Box  94197,  Las  Vegas,  Nevada  89193- 
4197,  filed  in  Docket  No.  CP95-285- 
001,  pursuant  to  Section  7  of  the  Natural 


Gas  Act  and  pari  157  of  the 
Commission's  Regulations,  a  request  to 
amend  the  certificate  of  public 
convenience  and  necessitv  issued  to 
Puiute  in  Docket  No.  CP95-285-000  by 
order  issued  August  31, 1995  (Order).' 
By  its  request  for  amendment,  Paiute 
requests  authorization  to  forgo  the 
relocation  of  its  existing  360  horsepower 
reciprocating  compressor  located  on 
Paiute 's  Elko  Lateral  in  Elko  County, 
Nevada  (Elko  Compressor  Station). 

Paiute  states  that  the  Commission,  by 
its  Order,  issued  a  certificate  of  public 
convenience  and  necessity  authorizing 
Paiute  to: 

(1)  Install  a  1,339  horsepower  turbine- 
driven  compressor  at  milepost  61.45  on 
the  Elko  Lateral  in  Lander  County, 
Nevada  (Battle  Mountain  Compressor 
Station):  and 

(2)  Relocate  the  Elko  Compressor 
Station  from  milepost  137.2  on  the  Elko 
Lateral  to  milepost  110.1  in  Eureka 
County,  Nevada. 

Paiute  states  that  the  purpose  of  the 
compressor  station  construction  project 
is  to  increase  Paiute's  capacity  on  the 
Elko  Lateral  by  1.496  Dth/d  to  provide 
additional  delivery  point  flexibility  to 
Southwest  Gas  Corporation-Northern 
Nfevsda  (Southwest-Northern  Nevada). 
Paiute  further  states  that  it  is  presently 
constructing  the  Battle  Mountain 
Compressor  Station  fadliUes,  and 
expects  to  complete  and  place  into 
service  those  facilities  on  or  befcne 
October  1. 1996. 

Paiute  indicates  that  recent  system 
reinforcements  by  Southwest-Noithem 
Nevada  immediately  downstream  of  the 
Elko  Compressor  Station  have  removed 
the  need  for  Paiute  to  relocate  the 
comptessor  station.  As  a  result  of 
Southwest-Northera  Nevada's  system 
reinforcements,  Paiute  has  determined 
thet  it  can  provide  the  required 
additional  delivery  capacity  to 
Southwest-Northern  Nevada  on  the  Elko 
Lateral  by  installing  the  Battle  Mountain 
Compressor  Station  and  leaving  the  Elko 
Compressor  Station  at  its  present 
loca^. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
2, 1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natural  Ga&  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 


<  72  FBic  1  S1.193  (legsL 


37458 


Feibnl 


Vol  61,  Ng  139  /  Thureday,  July  18,  1906  /  Notice* 


•ppropriatB  action  to  be  takan  but  wiU 
not  serve  to  make  the  protaitanta  peitia* 
to  the  proceeding.  Any  penon  wishing 
to  became  a  party  to  a  procaading  or  to 
paiticipata  a»  a  party  in  any  baariiig 
tbarain  muat  file  a  molian  lo  intarvsne 
in  aocordanoa  with  the  Commiasion'a 
Ruiaa. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  In  and  subiect  to 
juriadiction  conhmd  upon  the  Fadetid 
Eneigy  Regulatory  Commisaioa  by 
Sactiooa  7  and  IS  of  the  Natural  Gas  Ad 
and  the  Commission's  Rules  of  Practice 
and  Procedun,  a  bearing  will  be  held 
without  further  notice  before  the 
Comminion  or  its  daaignae  on  this 
application  if  no  motion  to  intervene  is 
filed  Mrithin  the  time  required  herein,  if 
the  CcmmiissioD  on  its  own  review  of 
the  matter  finda  that  the  applicatiim 
should  be  appn>*ad.  If  a  motion  for 
leave  to  inlcrvau  is  timely  filed,  or  if 
the  Commisaion  on  its  moUon  behaves 
that  a  {annal  bearing  is  raquind,  further 
DOtioe  of  uch  bearing  will  be  duly 
given. 

Under  the  prooadura  herein  provided 
(at.  unless  otherwise  edvised.  it  will  be 
nimeoasaary  (or  Paiute  to  appear  or  be 
repraaented  at  the  hearing. 
Ltawead  A.  Wakaa,  |r« 
Acting  Sacniary. 
im  Doc  9»-l«20e  PUsd  7-17-«e;  8:4S  ami 


r  PIpiNfM  ConiMny;  Noll09  Of 


hlly  12, 1996. 

Take  notice  that  on  July  8, 1996. 
Questsr  Pipeline  Company  (Queelat),  79 
South  Slate  Street,  Salt  l^e  Qty,  Utah 
Mill,  filed  in  Docket  No.  CP96-627- 
000  an  application  pursuant  lo  Section 
7(c)  of  the  Natural  Gas  Act  for 
authoriation  to  increase  the  Maximum 
Authorized  Operating  Pressure  (MAOP) 
on  its  Main  Lines  (M.L.)  Noe.  I  and  13 
between  the  Eakin  Compressor  Station 
and  the  Coalville  Compressor  Station 
and  to  restage  the  Eakin  No.  S 
compresaor.  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commissian  and  open  to  public 
inspectioiL 

Questar  proposes  to  increase  the 
MAOP  from  700  psig  to  860  psig 
fallowing  replacement  of  the  pipelines 
under  Section  2.5S  of  the  Commissjon's 
Ragulations.  Questar  proposes  to  restage 
the  compressor  in  order  (o  more  fiiliy 
utilize  the  increased  capacity  resulting 
from  the  increase  in  MAOP.  It  is 
asserted  that  the  proposals  would  result 
in  an  increase  in  firm  capacity  of  20,000 


dt  equivalent  of  natural  gas  for~'S«lt  Lake 
Qty  and  other  metropolitan  areas  along 
the  Waaalch  PhmL  It  is  estimated  that 
the  cost  of  the  restage  would  be 
SlMjnO,  with  an  additional  5310,000 
for  a  gas  cooler  to  be  insullad  under 
Section  2.55  authorization.  It  is  statad 
that  there  would  be  no  cost  assodaled 
with  the  Increase  in  MAOP. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
2, 1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
proteat  in  accordance  with  the 
requirements  of  the  Commission's  Rulaa 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  tqr  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  aerve  to  make  the 
protesiants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subfect  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rides  of 
Practice  and  Procedure,  a  heering  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commisaion  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  s  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
reauired,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advise,  it  will  be 
necessary  for  Questar  to  appear  or  to  be 
represented  at  the  hearing. 
Lteweod  A.  Wams,  |r., 
AcOiigStcretary. 

IFR  Ooc  aft-lSZtO  Filed  7-17-««i  a:4S  ami 
aaian  oeoa  snT-«i-ii 

D>ooiM  Ne^  QTW-Ta-ooiq 

VWng  Om  TrvMmlMlon  Company, 
NoOMorOMfMundB 

)uly  12, 19M. 

Taka  ooUoe  that  on  )uly  10. 1996. 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  a  report  of 


Gas  Research  Institute  (GRI)  refunds  to 
Viking  for  the  pariod  from  January  1. 

1905  to  December  31, 19QS. 
Viking  states  that  the  refunds  have 

been  based  on  a  total  refund  bom  CSI 
to  Viking  of  S14e«39.00,  and  have  been 
allocalad  among  \^ktog's  firm  shippers 
baaed  on  their  relative  oootributions  to 
GRI  fimdini  during  1995.  Viking  also 
stalaa  that  the  raportad  refunds  will  be 
creditad  to  Viking's  customen  on  July 

1906  invoices. 

Viking  states  that  copiaa  of  the  filing 
have  beni  mailed  to  all  of  its 
Jurisdictional  customers  and  to  affected 
atate  regulatory  commissions. 

Any  person  desiring  to  be  beard  or  to 
proteat  said  filing  shnild  file  a  motion 
to  intervene  or  protest  with  Federal 
Energy  Rsgulatny  Commission,  888 
First  Street,  N£.,  Washington,  DC  20426, 
in  sccardance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  All  such  motions  or 
protests  should  be  filed  on  os  before  July 
19,  1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  takanjiut  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  penon  wishing  to 
became  a  party  must  Ola  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
liewMd  A.  Watn^  ^.. 
Acting  S«cntary. 
IPS  Doc  96-18212  Piled  7-I7.'ge:  8:45  ami 


(Doekat  No.  EIW»-23IIO-000k  at  at] 

AitiMM  Public  S«>vto»  Company,  •! 
aL;  Etoetrte  Rati  and  Cotporala 
Ragulatton  Filings 

Jiiiyii,ia8a. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ariaaiia  PnbUc  Sarrice  Coaopany 

IDockM  No.  ER96-2300-OOOI 

Take  notice  that  on  July  2, 1906, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  die  proposed  Electric 
Power  Service  A^eement  between  APS 
and  the  Colorado  River  Commission  of 
Nevada  (CRC). 

This  Agreement  provides  for  the 
flexibility  to  negotiate  changes  which 
wotUd  not  exceed  a  maximum  cost 
baaed  rate  as  set  fiBtb  in  the  Agreement. 

A  copy  of  this  filing  has  been  served 
on  CRC  and  the  Arizona  Corporation 
Commission. 

Comment  date:  July  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Ariaooa  Public  Serrioe  Cooapaay 
IDockst  No.  BR96-23O1-O0OI 

Take  notice  that  on  July  2. 1996, 
Arizona  Public  Service  Company  (APS), 
tendared  for  filing  amended  coat 
informatioo  to  update  APS  FERC 
Electric  Tariff,  Original  Volume  No.  1 
(Tarifi).  This  Amendment  revises  the 
ceiling  rates  applied  to  the  Service 
Schedules  in  the  Tariff,  Senrioe 
Sciiedule  A — Coordination  Power  and 
Energy,  Service  Schedule  B — Power  and 
Energy  Exchanges. 

A  copy  of  this  filing  has  been  served 
on  all  parties  on  the  Service  List  and  the 
Arizona  Corporation  Conmiission. 

Comment  date:  July  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Power  ft  U^  Cooipany 

(Docket  No.  ER96-2302-oaOl 

Take  notice  that  on  July  2, 1996, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  Calpine  Power  Services 
for  transmission  service  under  FPL's 
Transmission  Tariff  No.  2  and  FPL's 
Transmission  Tariff  No.  3. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  July  2, 1996,  or  as 
soon  thereafter  as  practicable. 

FPL  states  that  tnis  filing  is  in 
accordance  with  Pan  35  of  the 
Commission's  Regulations. 

Comment  date:  July  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Power  Praridera  Inc. 

IDockM  No.  ERg6-2303-aOO| 

Take  notice  that  on  July  2, 1996. 
Power  Providers  Inc.,  tendered  for  filing 
pursuant  to  Rules  205  and  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.205  and  385.207, . 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission,  and  an  order  accepting 
its  Rate  Schedule  No.  1,  to  be  effective 
the  earlier  of  August  30, 1996,  or  the 
date  of  a  Commission  order  granting 
approval  of  this  Rate  Schedule, 

Power  Providers,  Inc.  intends  to 
engage  in  electric  power  and  energy 
transactions  as  a  marketer  and  bnucer.  In 
transactions  where  Power  Providers  Ina 
purchases  power,  including  capacity 
and  related  services  bom  electric 
utilities,  qualifying  hdlities  and 
independent  power  producers,  and 
resells  such  power  to  other  purchasers. 
Power  Providers  Inc.  will  be  fimctioning 
as  a  marketer.  In  Power  Providers  Inc's 
marketing  transactions.  Power  Providers 
Inc.  proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  In 


tranaactions  where  Power  Providers  Inc. 
does  not  laks  title  to  the  electric  power 
and/or  energy,  Power  Provideis  Inc.  will 
be  limited  to  the  role  of  a  broker  and 
will  charge  a  fee  for  its  services.  Power 
^viders  Inc.  is  not  in  the  business  of 
producing  or  transmitting  electric 
power.  Power  PnSviders  Inc.  does  not 
currentiy  have  or  contemplate  acquiring 
title  to  any  electric  power  transmission 
fadlities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  July  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Gnatgy  Servicaa,  Inc. 

IDockat  No.  ER96-2304-000) 

Take  notice  that  on  July  2. 1996, 
Cineigy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Qnergy's  Non-Firm  Point-to- 
Point  Transmission  Service  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Virginia  Power. 

Comment  date:  July  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Kentucky  Utilities  Company 

(Docket  No.  EX96-23OS-O00I 

Take  notice  thai  on  July  2, 1996, 
Kentuclnr  Utilities  Company  (KU), 
tendered  for  filing  a  service  agreement 
between  KU  and  Aquila  Power 
Corporation  under  its  Transmission 
Services  (TS)  Tariff.  KU  requests  an 
effective  date  of  June  18, 1996. 

Comment  date:  July  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Monlaup  Electric  Company 

(Docket  No.  ER9e-230e-000| 

Take  notice  that  on  July  2, 1990, 
Montaup  Electric  Company  (Montaup) 
filed  1)  executed  unit  sales  service 
agreements  under  Montaup's  FERC 
Electiic  Tariff.  Original  Volume  No.  HI; 
and  2)  executed  service  agreements  for 
the  sale  of  system  capacity  and 
associated  energy  under  Montaup's 
FERC  Electric  Tariff,  Original  Volume 
No.  IV.  The  service  agreements  under 
both  tariffs  are  between  Monlaup  and 
following  companies  (Buyere): 

1.  Northern  Utilities  Company  (NU) 

2.  LG&E  Power  Marketing,  Inc.  (UGUSf 

3.  Green  Mountain  Power  Corporation 
(GMP) 

4.  USGen  Power  Services,  L.P.  (USGen) 

5.  Sonat  Power  Marketing,  Inc.  (Sonat) 
Montaup  requests  a  waiver  of  the 

sixty-day  notice  requirement  so  that  the 
service  agreements  may  become 
effective  as  of  July  2, 1996.  No 


transactions  have  occurred  tinder  any  of 
the  agreements. 

Montaup  has  existing  service 
agreements  with  NU  and  CMP  which 
wen  filed  by  Montaup  in  Docket  No. 
ER92-91-000.  Since  these  ageements 
will  be  repl8i»d  by  new  tariff  service 
agreements,  notices  of  cancellation  were 
also  tendered  for  filing  on  |uiy  2, 1996. 
Montaup  requests  that  the  notices  be 
allowed  to  become  effective  at  the  same 
time  as  the  service  agreements. 

Montaup  has  been  informed  by 
Boston  Edison  that  Boston  Edison  no 
longer  desires  any  service  under  a 
service  agreement  between  them.  A 
notice  of  cancellation  of  that  service 
agreement  was  therefore  also  tendered 
for  filing.  Monlaup  requests  that  the 
notice  become  effective  on  September  2, 
1996. 

Comment  date:  July  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  Corporatiaa 

(Dodut  No.  ER96-2306-O0OI 

Take  notice  thai  on  July  3, 1996. 
Florida  Power  Corporation  (FPC). 
tendered  for  filing  Amendment  No.,1  to 
its  contract  for  the  provision  of 
interchange  service  between  itself  and 
Kissimmee  Utility  Authority,  formerly 
known  as  the  City  of  Kissimmee.  The 
amendment  provides  for  service  under 
Schedule  J,  Negotiated  Interchange 
Service  and  OS,  Opportunity  Sales. 

FPC  requests  Commission  waiver  of 
the  60-day  notice  requirement  in  order 
to  allow  the  amendment  to  become 
effective  as  a  rate  schedule  on  July  5^ 
1996.  Waiver  is  appropriate  becauf*  it 
will  allow  voluntary  economic 
transactions  to  move  forward. 

Comment  date:  July  25. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  Corporatioa 

(DockM  No.  ER96-2309-0001 

Take  notice  that  on  July  3, 1996, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  service 
agreement  providing  for  service  to  PECO 
&ergy  Company  (FECO)  pursuant  to  its 
open  access  transmission  tariff  (the  T- 
4  Tariff).  Florida  Power  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  and  allow  the  agreements 
to  become  effective  on  JiUy  5, 1996. 
Comment  date:  July  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER96-231O-OO0I 

Take  notice  that  on  July  2, 1996, 
Public  Servioe  Electric  and  Gas 
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Company  (PSftC)  of  Newark.  New 
lereey,  tendered  for  filing  an  agieement 
for  the  sale  of  capacity  and  energy  to 
Louisville  Gas  and  Electric  Company 
(LG&E).  pursuant  the  PSEItC  Bulk 
Power  Service  Tariff,  praeently  on  file 
with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
CommiMJon's  ReguutioDS  such  that  the 
agreement  can  be  made  effective  as  of 
1%  1.1996. 

Copies  of  the  Gling  have  been  served 
upon  LCtE  and  the  New  Jersey  Board 
of  Public  Utilities. 

Continent  date:  July  25, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  NoTtbani  Indiaua  PnUk  S«r*ic* 
Coaapany 

IDockst  Na  BKg6-231  l-OOOl 

Take  notice  that  on  July  3. 1996, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Tranamiasion 
Service  Agreement  between  Noitbem 
Indiana  Public  Service  Company  and 
Delhi  Energy  Services,  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Delhi 
Energy  Services,  Inc.  pursuant  to  the 
Transmission  Service  TariB  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-399-000 
and  allowed  to  became  eflactive  by  the 
Commission.  Northern  Indiana  Public 
Service  Company,  71  FERC 1 61,014 
(1996).  Northern  Indiana  Public  Service 
Company  has  requested  waiver  of  the 
Commiaaion's  Regulations  to  allow  the 
Transmission  Service  Agreement  to 
become  effective  as  of  August  1, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  dote;  July  25, 1996,  in 
accordance  with  Standard  Paragrmph  E 
at  the  end  of  thia  notice. 

irPadfiConi 

IDockat  No.  ER»6-23U-0()0| 

Take  notice  that  on  July  3, 1996. 
PadfiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
Long-Term  Power  Sales  Agraement 
dated  June  14, 1996  (Agreement 
between  PaciSCorp  and  Pacific 
Northwest  Generating  Cooperative 
(PNGC). 

PadfiCoq)  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
eflective  date  of  August  1, 1906  be 
assigned  to  the  AereemanL 

Copies  of  tliis  filing  may  be  obtained 
from  PadfiCorp's  Regulatory 


Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bitj. 

CoanMm  date:  July  25, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

13.  Nwtheiu  State*  Paaver  Casapaay 
(Miaowaota  Compaiiy) 

(DlKket  No.  ER96-2313-<X)0| 

Take  notice  that  on  July  3. 1996. 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
Notices  of  Termination  of  Resale 
Electric  Swvice  Agreements  for  the 
cities  of  LeSueur  and  Olvia.  Each  of 
these  cities  tendered  a  Notice  of 
Teriaination  effective  July  1, 1996  after 
which  each  cities'  electrical 
requirements  will  be  provided  by  the 
Minnesota  Municipal  Power  Ageocy. 

Comment  dote:  July  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Graham  Coimly  Electric 
Cooperative,  Inc. 

(Dockal  No.  ER9e-2314-000| 
Take  notice  that  on  July  3, 1996. 

Graham  Electric  Cooperative,  Inc. 

(GCEC),  tendered  for  filing  the  following 

as  original  rate  schedules: 

Firm  Power  Wheeling  Agreement 
Between  Graham  County  Electric 
Cooperative,  Inc.  and  City  of  SaBord 

Wholesale  Power  Supply  and 
Transmission  Service  Agreement 
Between  Graham  County  Electric 
Cooperative,  Inc.,  and  Town  of 
Thatcher,  Arizona,  as  Amended 

Power  Wheeling  Agreement  Among 
Graham  County  Electric  Cooperative. 
Inc.,  Arizona  Electric  Power 
Cooperative,  Inc..  and  the  City  of 
Thatcher,  as  Amended 
GCEC  requests  waiver  of  the 

Commiaaion's  60Hlay  notice 

requirement. 
Copie*  of  this  filing  were  served  upon 

the  aty  of  SaOord.  thrCity  of  Thatchsr, 

and  the  Arizona  Corporation 

Commission. 
Comment  date:  July  25. 1996.  in 

accordance  writh  Standard  Paragraph  E 

at  the  end  of  thia  notice. 

15.  Niagara  Mohawk  Poww 
Cofporalioa 

[Docket  No.  ER9^231S-000| 

Take  notice  that  on  July  3. 1996. 
Niagara  Mohawk  Power  Co^ioratian 
(NMFQ,  tMiderad  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  PanEnergy  Power  Services, 
Inc.  (PanEnergy).  Tliis  Service 
Agreement  q>ecifies  that  PanEnergy  has 


signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPC's  Power  Seles 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Chiginal  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 

15,  1994,  and  which  has  an  effective 
date  of  March  13.  1993.  will  allow 
NMPC  and  PanEnergy  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  sell  to  PanEnergy 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Purchaser. 

NMPC  requests  an  effective  date  of 
July  1. 1996.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  PanEnergy. 

Comment  date:  July  25. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Niagara  Mohawk  Powor 


(Docket  No.  ER«e-231»-0ao| 

Take  notice  that  on  July  3. 1996. 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  Energy  Resource  Marketing. 
Inc.  (ERM).  This  Service  Agreement 
specifies  that  ERM  has  signed  on  to  and 
has  agreed  to  the  terms  and  conditions 
of  NMPC's  Power  Sales  Tariff 
cfesloiated  as  NMPC's  FERC  Electric 
Tariff.  Original  Volume  No.  2.  This 
Tariff,  approved  by  FERC  on  April  15, 
1994.  and  which  has  an  effective  date  of 
March  13, 1993.  will  allow  NX4PC  and 
ERM  to  enter  into  separately  scheduled 
transactions  under  v^ch  NMPC  will 
sell  to  ERM  capacity  and/or  energy  as 
the  parties  may  mutually  agree. 

b  iu  filing  letter.  NMPC  also 
included  a  Certificate  of  Concurranoe 
axecutad-by  the  Purchaser. 

NMPC  requests  an  eflective  date  of 
July  1, 1996.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  SUte  Public  Service 
Commission  and  ERM. 

Comment  date:  July  25. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  ft  light  Coopany 

(Docket  No.  ER96-2317-000I 

Take  notice  that  on  July  3, 1996, 
Florida  Power  k  Light  Company  (FPL), 
filed  the  Contract  for  Purchases  and 
Sales  of  Power  and  Energy  between  FPL 


374«2 


Fadenl 


/  VoL  61.  No.  139  /  Thursday,  July  18.  1996  /  Notices 


/  VoL  61,-  No.  139  /  Thunday.  July  18,  1996  /  NoUoes 


37461 


and  PanEnernr  Power  Services.  Inc  FPL 
requests  an  eSsctive  date  of  July  5. 
ivB6. 

Comment  date:  July  25. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1>.  Fbfida  Power  ft  Ught  Cooipany 

(Docket  No.  EK9e-231S-OOOl 

Take  notice  that  on  July  3. 1996. 
Florida  Power  &  Light  Company  (FPL) 
filed  the  Contract  for  Purchases  and 
Sales  of  Power  and  Energy  between  FPL 
and  CNG  Power  Services  Corporation. 
FPL  requests  an  effective  date  of  July  5, 
1096. 

Conunent  date:  July  25. 1996.  in 
accordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  The  Washington  Water  Power 
Cwnpany 

(Docks)  No.  ER96-2319-000I 

Take  notice  that  on  July  3. 1996,  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  a  Notice  of 
Termination  concerning  Rate  Schedule 
FERC  No.  109.  On  July  1. 1996.  an 
agreement,  between  the  Bonneville 
Power  Administration  (SPA), 
Washington  Public  Power  Supply 
System  (WPPSS)  and  WWP  terminated 
by  its  ovtrn  terms  and  conditions. 

A  copy  of  the  filing  was  served  upon 
BPA  and  WPPSS. 

Comment  date:  July  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  niiooi*  Power  Company 

(Docket  No.  ER96-2321-OOOI 

Take  notice  that  on  July  5, 1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur, 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Rainbow  Energy  Marketing 
Corporation  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  dale  of  June  24. 1996. 

Comment  date:  July  25. 1996.  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  niinais  Power  Company 

(Docket  No.  ER96'2322-000| 

Take  notice  that  on  July  25. 1996. 
Illinois  Power  Company  (Illinois 


Power).  500  South  27th  Street,  Decatur, 
nUnois  62526.  tendered  for  filing  firm 
transmission  agreements  under  which 
Illinois  State  University  %vill  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

niinois  Power  has  requested  an 
effective  date  of  June  24, 1996. 

Comment  date:  July  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commissirai  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
proteetants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LiBwood  A.  WaHan.  |r.. 
Acting  Secretary. 

jFR  Doc.  96-18217  Filed  7-17-46: 8:45  am) 
muMta  oooa  snT-ai-* 

(DoekM  No.  Eme-1»1»-OO0I 

Ensource;  Notioe  of  Issuano*  of  Ordar 

luly  12, 1996.  ^ 

Ensource  (Ensource)  submitted  for 
filing  a  rate  schedule  under  which 
Ensource  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Ensource  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  Ensource 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Ensouttx. 

On  July  10, 1996,  pursuant  to 
delegated  authority,  the  Director, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 
Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protect  the  blanket  approval  of 


iasuanoss  of  securities  or  assumptions  of 
liability  by  Ensource  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  8Ccor<lance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Ensource  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabiUties  as  a  guarantor,  indorser, 
siuety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  appUcant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Ensource's  issuance  of 
security  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
9.1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Ckimmission's  l^iblic 
Reference  Branch,  888  First  Street.  NE., 
Washington,  DC  20426. 
Uinnod  A.  Walwni,  |r.. 
Acting  Secretary. 

(FR  Ooc.  96-1B209  Filed  7-17-S6: 8:45  am) 
aaiMO  ooe*  inr-ci-M 


IProfset  Nos.  24S7-003-NY  and  liaO-000- 
MV] 

John  M.  SkorupsU,  FrankHn  Hydro, 
Inc.;  Notloa  Establishing  Stibssqusnt 
Ucanslns  Procadural  Schadula  and  a 
Daadima  for  Sutimlssion  of  Final 


luly  12. 1996. 

The  license  for  the  Hoosick  Falls 
Hydra  Project  No.  2487.  located  on  the 
Hoosic  River,  in  Rensselaer  County, 
New  York,  expired  on  December  31, 

1993.  The  Commission  issued  a  Notice 
Soliciting  Applications  on  October  11, 

1994,  requiring  that  any  interested 
entities  file  a  notice  of  intent  and  that 
license  applications  be  filed  no  later 
than  18  months  from  its  notice  of  intent. 
Competing  applications  for  subsequent 
license  have  been  filed  as  follows: 


PraiaclNo. 


Applicant 


Contact 


P-2487-003 


John  M.  Ston^ald  . 


John  M.  Slairv<)sfci,  71  River  Road.  Hooalck  Fals,  NY  12090,  (518)  686-0062. 
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PrafMJt  No. 


P-11M3- 
000 


FtthkMn  Hyiko,  Inc  > 


ContKI 


FfMk  O.  OiiMI*.  8  EaM  IMn  Slraal.  Maton*.  NY  12SS3.  (518)  48»-1»4S. 


The  (bUowuig  u  an  approxUnate 
prooadunl  acheidule  that  will  be 
followwl  in  prooessing  the  applicatians: 


131. 

i8se. 

OdotmSI. 

190B. 

1906. 
tknmrbtX, 

1908. 
OaMfflCwrJf. 

1908. 

JanunySl. 
19S8. 


CniniiaaMn  noMta  an«c««  IhM  «>  aptacMian  it  dalclaii.  If  a|i|ilci«e. 
Oamniiutai'$<hacmntlormvlisartlomtntlimm>(tntnl.»tny.killtvr>tcaeon. 

'^  ^i^n  for  m>r*i*nl*  10  mt  t  a$m»ia  mtl  carphls  stmnm*  o(  ho»  H  plmm  m»  at  wal  or  battar  mtmilta 

ptnolamiioinaomar»canaaapf»calkntetinakncaniana.andumiaiiihapubk!tmn^ 

ct»>ajatnn.(mSacllon4MmimolltiaClonmmoiraRaotMiom. 

1  pwIlM  and  agwKiM  that  the  anilicaMan  la  ia«ly  tor  am«ronnanM  mriyala. 


Upon  receipt  of  all  additional 
information  and  the  infonnation  filed  in 
response  to  the  public  notice  of  the 
acceptance  of  the  applications,  the 
Conunisaion  will  evaluate  the 
applications  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  each 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Ed  Lee  at  (202) 
219-2809. 

UairaodA.Wiiaaa,|r.. 
Acting  Secretary. 

IFR  Doc  96-1U13  FUad  7-17-flS:  8:4$  ami 
aKjjHQ  ooea  tn?-aMt 

IDedM  No.  CP88-8a8-0ei,  el  MJ 

Cokanbia  On  TiaiwnilMion 
CofporaUon,  M  ai.;  Natural  Oaa 


July  11.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commisaian: 

1.  Cohimbia  Gas  Trananiiarioa 
Corporation 

IDockat  l«x  (796-306-0011 

Take  notice  that  on  July  3, 1906, 
Columbia  Cos  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25325- 
1273,  filed  in  Docket  No.  CP96-386-001 
pursuant  to  Rule  212  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.212)  a  motion 
for  acceptance  of  proposed  firm  and 
interruptible  debult  contracts  which 
will  be  used  by  Columbia  Natuisl 
Resources.  Inc  (CNR),  in  the  event 


negotiated  agreements  cannot  be 
reached  between  CNR  end  the  gathering 
customers  a%cted  by  the  spin-down  of 
gathering  facilities  proposed  in  these 
proceedings.  Columbia's  motion  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Columbia  states  that  because  the 
proposed  default  contracts  meet  the 
Commission's  criteria  set  forth  in  Arkla 
Gathering  Services  Company.  69  FERC 
1 61,280  (1994),  the  Commission  should 
approve  the  default  contracts. 

Comment  date:  August  1, 1996,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Carnegie  Interstate  Pipeline 
CaBiMny  and  Canagie  Productioa 
Cani|wny 

IDockM  No.  (796-612-000) 

Take  notice  that  on  June  28, 1996, 
Carnegie  Interstate  Pipeline  Company 
(C3PCO)  and  Omegie  Production 
Company  (Carnegie  Production)  800 
Regis  Avenue,  Pittsburgh,  Pennsylvania 
15236,  filed  in  Docket  No.  CT96-612- 
000  a  joint  application  pursuant  to 
Section  7(b)  of  the  Natural  Cos  Act  for 
permission  and  approval  to  permit 
QPCO  to  abandon  jurisdictional  gas 
purchase  contracts  by  transfer  to 
Carnegie  Production,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commissi(m  and  open  to 
public  inspection. 

Specifically,  Applicants  request  that 
the  Commission  authorize  C3PCO  to 
abandon  by  transfer  to  (Carnegie 
Pioduc:tion,  all  of  the  FERC 
jurisdictional  contracts  currently  held 


by  Carnegie  Production  and  Marketing 
(CP*M),  OPCO's  gas  production  and 
marketing  division.  Applicants  state 
that  (imegie  Production  will  engage  in 
sales  for  resale  of  gas  acquired  pursuant 
to  the  transferred  gas  purchase  contracts 
under  a  blanket  marketing  certificate 
subject  to  the  terms  and  conditions  set 
forth  in  Subpart  L  of  Part  284  of  the 
C^imnission's  regulations.  Applicants 
further  state  that  upon  the  emotive  date 
of  such  transfers  Carnegie  Production 
will  perform  all  the  FERC  jurisdictional 
sales  services  currently  being  performed 
by  CP&M  and  CIPCX)  will  request  that 
the  Commission  delete  its  blanket 
certificate  for  unbundled  sales  service 
issued  pursuant  to  Subpart  J  of  Part  284 
and  OPCO  will  file  to  remove  bom  its 
tariff.  Rate  Schedules  FMS  and  IMS,  its 
merchant  service. 

Comment  date:  August  1, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Koch  Gateway  Pipeline  Gompany 
and  Soathem  Natural  Gas  Compaay 

(Docket  No.  C7S6-619-000I 

Take  notice  that  on  July  3, 1996,  Koch 
(gateway  Pipeline  Company  (Koch),  P, 
O.  Box  1478,  Houston,  Texas  77521- 
1478  and  Southern  Natural  Gas 
C^ompany  (Southern),  P.  O.  Box  2563, 
Birmingham,  Alabama  35202-2563, 
filed  in  Docket  No.  (3*96-619-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  (ias  Act  and  Section  157.18 
of  the  O>mmission's  regulations  for  an 
order  permitting  and  approving 
abandonment  of  an  exchange  service. 
Koch  and  Southern  state  that  this 
abandonment  of  service  is  in  the  public 
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intaiMt  and  wtn  have  no  effect  on  any 
existing  customer,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Comment  dote;  August  1, 1996,  in 
aocoidanoe  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Cnlorado  Initntale  Gas  Company 

(Docket  No.  CP96-624-000) 

Take  notice  that,  on  July  S,  1996, 
Ck>lorado  Interstate  C^s  Company  (CIC), 
P.  O.  Box  1067,  Colorado  Springs, 
Colorado  80044,  filed  a  request, 
pursuant  to  its  blanket  certificate  in 
Docket  No.  CP83-21-000  (21  FERC 
1 62,403)  and  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations,  for  authorization  to 
construct  new  bi-directional  delivery 
facilities  so  as  to  increase  the  capacity 
of  its  Fort  Lupton  Meter  Station  (B.k.a. 
the  Fort  Lupton  delivery  point)  to 
200,0(K)  Dth  par  day,  in  order  to  provide 
increased  deliverability  to  Public 
Service  Company  of  Colorado  (PSOj), 
all  as  more  fully  set  forth  in  the  request, 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

The  Fort  Lupton  delivery  point  is 
located  in  Section  34,  T2N,  ReeW,  in 
Weld  County,  Colorado.  QG  states  that 
it  has  sufficient  capacity  to  accomplish 
the  increased  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers.  QG  also  states  that  the 
deliveries  through  the  new  Fort  Lupton 
delivery  point  facilities  will  provide 
service  to  PSCo's  Fort  Vrain  power  plant 
and  other  loads  in  the  area,  and  will 
enable  PSCo  to  avoid  the  construction  of 
approximately  SO  miles  of  20-inch 
pipeline  to  transport  the  gas  it  has 
stored  in  the  Young  Storage  Field.  CIG 
further  estimates  that  the  new  facilities 
will  cost  approximately  $68,000. 

Comment  date:  August  26, 1996,  in  ' 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Algonquin  Gai 
CoDiMny 

IDockat  Na  CP96-6Z5-0a0| 

Take  notice  that  on  July  5. 1996. 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Roed, 
Boston,  Massachusetts  0213S,  filed  in 
Docket  No.  CP96-625-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  Ihe  Cx)mmission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct  and  operate 
certain  hcilities  in  connection  with 
establishing  a  new  delivery  point  for 
Coimecticut  Natural  C^s  Corporation 
(Connecticut),  under  the  blanket 


cer^ficate  issued  in  Docket  No.  CP87- 
317-000.  pumiant  to  Section  7(c)  of  the 
Natural  Gas  Act.  all  as  more  folly  set 
forth  in  the  request  which  is  cm  file  with 
the  Commission  and  open  to  public 
inspection. 

Algonquin  states  that  Connecticut  has 
requested  and  Algonquin  has  agreed  to 
establish  a  new  delivery  point  on  land 
to  be  owned  by  Connecticut  adjacent  to 
Algonquin's  existing  pipeline  facilities 
in  the  town  of  Hebron.  Connecticut. 
Algonquin  explains  that  it  will 
construct  a  new  measuring  station  and 
associated  auxiliary  fodlities  at  a  cost 
estimated  to  be  $217,000:  and  that 
Connecticut  will  install  approximately 
4,4(X)  feet  of  6-inch  steel  main.  In 
addition,  Algonquin  relates  that 
Connecticut  will  pay  all  costs  for  the 
hcilities  installed  and  will  construct  all 
non-jurisdictional  facilities  downstream 
of  those  constructed  by  Algonquin. 
Algonquin  says  that  the  metering  and 
certain  auxiliary  piping  will  be 
constructed,  owned,  operated,  and 
maintained  by  Algonquin,  while  the 
meter  station  building,  regulators, 
heaters,  and  other  remaining  facilities 
will  be  constructed,  owned,  operated 
and  maintained  by  Coimecticut. 
Algonquin  states  that  it  does  not 
propose  to  increase  the  Maximum  Daily 
Delivery  obligation  under  Finn  service 
agreements  between  Algonquin  and 
Connecticut.  Algonquin  relates  that 
Connecticut  has  requested  a  transfer  of 
200  MMBtu  per  day  under  Rale 
Schedule  AFT-1  (F-4)  of  its  entitlement 
for  firm  service  from  an  existing 
delivery  point  at  Mansfield,  Oinnecticut 
to  the  proposed  Hebron  delivery  point. 
Algonquin  states  that  its  peak  day  or 
annual  commitments  uncier  firm  service 
agreements  will  not  be  adversely 
affected  by  construction  of  the  new 
staticm. 

Algonquin  states  that  its  existing  tariff 
does  not  prohibit  the  addition  of  new 
delivery  points.  In  addition,  Algonquin 
states  that  it  has  sufficient  capacity  to 
accomplish  the  instant  proposal  without 
detriment  or  disadvantage  to 
Algonquin's  other  firm  customers. 

Comment  date:  August  26, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragnqiha 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
acxordance  with  the  requirements  of  the 
Coimnisslon's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 


385.2141  and  the  Regulations  under  the 
Natural  (ias  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  detennining  the 
appropriate  action  to  be  taken  but  will 
itot  serve  to  make  th»  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Fedaial 
Energy  Regulatory  Commission  by 
Sections  7  and  IS  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practicx 
and  Procedure,  a  bearing  will  be  held 
without  foither  notioe  before  the 
commission  or  its  designee  on  this 
filing  if  no  moticm  tq  intervene  is  filad 
within  the  time  required  herein,  if  the 
COnmiission  on  its  oyvn  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  requii^  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  commission  on  its  own  motion 
believes  that  a  fomuil  heering  is 
required,  further  notice  of  such  bearing 
will  be  duly  given. 

Under  the  pnx:edure  heroin  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
commission,  file  pursuant  to  Rule  214 
of  the  Conunission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  nc»tice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  C^  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  C^s  Act. 
Umraod  A.  Walnn.  |r.. 
Acting  Secretary. 

IFR  [Vx:.  96-18207  Filed  7-17-96: 8:4S  am) 
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BMRONMENTAL  PROTECTION 

Aoacv 

(FML-SBM-q 

PartonMoc*  Evaiualion  Studta* 
SuppoflHQ  AdnilfiMrstfon  of  Am  Ctafln 
WMv  Ad  andSM*  OitaMng  lltaMr  Act 


:  Environmental  Ptotactiao 
Agsncy  (EPA). 

ACTION:  Notics  of  public  meating; 
invitation  for  public  comment 

SUMMARY:  By  today's  action.  EPA  invites 
public  comment  on  and  announces  a 
public  meeting  to  discuss  options  under 
consideration  regarding  the  Agency's 
tola  in  laboratory  performance 
evaluation  (PE|  studies  supporting 
administration  of  the  Clean  Water  Act 
and  Safe  Drinking  Water  Act.  EPA  is 
raevaluating  the  fedaral  role  in  the 
Implementation  of  PE  studies  in  light  of 
currant  funding  limitations,  ac  weUaa 
the  Agency's  inability  to  create  a 
dedicated  fund  for  any  fees  colladed 
under  existing  user  fee  authority.  Baaod 
on  the  written  comments  reoaived,  aa 
wall  as  discussions  at  the  pubbc 
meeting,  EPA  intends  to  determine  the 
appropriate  lederal  role  in  the 
adininiatiBtion  of  PE  studies  supporting 
water  programs.  For  further  infonnation 
contact  Wendy  BlakeOoleman  by  phone 
at  202-260-5680  or  by  facsimile  at  202- 
260-7926. 

DATES:  EPA  will  conduct  a  pubUc 
meeting  on  August  27, 1996  in 
Washington  D.C.  to  obtain  further  input 
on  the  Agency's  options  for 
administering  PE  studies  supporting 
water  programs.  The  information 
obtained  at  the  meeting,  along  with 
written  comments,  will  be  used  to  refine 
current  options,  determine  whether 
other  options  should  be  considered,  and 
decide  which  options  should  be 
eliminated  from  consideration. 
Registration  for  the  meeting  will  begin 
at  8:30  AM.  The  meeting  will  be  held 
bom  9KX)  AM  to  4:00  PM.  Meeting 
arrangements  are  being  coordinatsid  by 
DynCorp,  Inc.  To  register  contact  Cindy 
Simbanin,  DynCorp  Inc.,  300  N.Lee 
Street,  Suite  500,  Alexandria,  Va.  22314. 
Cindy  can  be  also  be  reached  by  phone 
at  703-519--1386  or  by  facsimile  at  703- 
684-0610. 

Written  comments  on  today's  notice 
muat  be  received  by  no  later  than  60 
days  from  publication  to  assure  prompt 
consideration  by  the  Agency.  No 
facsimiles  (faxes)  will  be  accepted. 
People  who  want  receipt  of  their 
comments  acknowledged  should 
include  a  self  addressed,  stamped 
envelop. 

AOORESSES:  The  public  meeting  will  be 
held  at  the  Jefferson  Auditorium,  United 


Stalaa  Dtopaitmani  of  Agricultore 
(USDA),  14lh  and  Indaiwndenoe 
Avenua  SW.,  Waahington  DC  20250. 
The  auditorium  is  in  the  USDA  South 
Building  Wing  4.  Send  written 
comments  on  today's  notice  and/or  the 
public  meeting  to:  PE  Studiea  Docket 
Qerk,  Water  Docket  (MC-4101).  U.S. 
Environmental  Protection  Agency, 
Room  M2616  401  M  Street,  SW., 
Waahington,  EIC  20460.  A  copy  of  the 
comments  are  available  for  review  at 
EPA's  Water  Docket  at  the  above 
address.  For  access  to  the  Docket 
materials,  call  (202)  260-3027  between 
9:00  ajn.  and  3:30  p.m.  for  an 
appointment.  Commenta  should  be 
accompanied  by  any  refarenoes  died  in 
the  comments.  People  commenting  are 
also  requested  to  provide  an  origijial 
and  a  copy  of  Ha  writton  cniiunents  and 
encloaurea. 

EPA  will  also  accept  comments 
electrtmically.  Comments  should  be 
addressed  to  the  following  Internet 
address:  ow-docket4epamail.epe.gov. 
Electronic  comments  muxt  be  submitted 
as  an  ASCD  Ble  avoiding  the  uaa  of 
special  characters  and  any  form  of 
encryption.  Electronic  versions  will  be 
transferred  into  a  paper  version  for  the 
ofGdal  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 
Comments  provided  electronically  will 
be  considered  timely  if  they  are 
submitted  electronically  by  60  days 
from  publication.  EPA  is  experimenting 
with  electronic  commenting,  therefore 

Qple  commenting  may  want  to  submit 
1  the  electronic  comments  and 
duplicate  paper  comments. 

FOR  nWTHER  INFOMllATKM  OONTACT:  Ms. 

Wendy  Blake-Coleman,  Office  of  Water 
(4102).  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  Telephone  Number  (202) 
260-5680. 

SUPPI^atENTART  MFORMATIOM:  Since  the 
1970s.  EPA  has  been  conducting 
laboratory  PE  studies  to  support  the 
various  water  programs  administered  by 
the  States  and  EPA  under  the  Clean 
Water  Act  and  the  Safe  Drinking  Water 
Act  (water  programs).  Unfortunately, 
funding  levels  to  support  these  PE 
programs  has  not  remained  consistent 
with  the  environmental  monitoring 
requirements  of  the  respective  water 
programs.  EPA's  Office  of  Research  and 
Development  (ORD),  the  Office  of  Water 
(OW)  and  the  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  are 
exploring  alternative  mechanisms  to 
overoome  funding  shortfalls  to  better 
address  the  needs  of  State  and  fisderal 
water  programs. 


Althou^  labontoiy  participation  in 
the  Agency's  FE  studies  haa  been  free  of 
cfaaigB,  recent  raaource  Umitationa  have 
caund  the  Agency  to  restrict 
participation  to  those  lab<Hatariaa 
nominated  by  State  and  EPA  Regiinal 
offioaa.  Tha  Agancy  belisves  that  the 
continued  viability  of  theae  studies  may 
depend  upon  the  transfer  of  costs  to  the 
user  commuiuty  so  that  the  PE  program 
supply  can  meet  demand.  Because  the 
Agency  lacks  authority  under  the 
Independent  Offices  Appropriations 
Act,  31  U.S.C  S9701,  to  create  a 
dedicated  fund  to  support  PE  studiea 
through  a  user  participation  fee,  □>A 
has  been  exploring  alternatives  to  aaaign 
some  portion  of  the  ptogrsm  to  an 
organ^tion  with  the  ability  to  recover 
coata  for  a  spedfled  component  of  the 
PE  studies  program. 

An  EPA  work  group  conaiderad  many 
options  for  assuring  me  continued 
viability  of  the  PE  studies  program.  The 
work  group  aasoaeod  several  optiona 
that  had  a  single  provider 
manufacturing  and  distributing  all  the 
PE  samples.  A  single  provider  rather 
than  multiple  providers  has  the  major 
benefit  of  assuring  that  all  study 
participants  are  treated  exactly  the 
same.  EPA  is  such  a  single  provider,  and 
it's  financial  inability  to  continue  this 
role  was  one  of  the  reasons  this  effort 
was  begun. 

The  work  group  initially  believed  that 
an  ideal  candidate  for  a  single  provider 
would  (1)  be  an  entity  of  the  Federal 
government  and  (2)  be  capable  of 
charging  for  PE  samples.  The  National 
Institute  of  Standards  and  Technology 
(NIST)  met  these  requirements. 
Accordingly,  in<lepth  discussions  were 
held  virith  NIST  personnel  to  determine 
whether  it  could  lake  over  this  role  from 
the  EPA.  After  much  consideration. 
NIST  management  decided  that  such  a 
role  was  not  compatible  with  the  NIST 
mission  and  this  scenario  was 
eliminated  as  an  option. 

The  remaining  8  options  involve 
transferring  all  or  some  component  of 
the  PE  study  program  to  oi-ganizations 
other  tlian  EPA.  A  draft  report, 
"Externalization  of  EPA's  Water 
Laboratory  Performance  Evaluation 
Programs, "  prepared  by  the  EPA 
describes  the  options  considered,  the 
advantages  and  disadvantages  of  each, 
the  estimates  of  costs  to  the  Agency  for 
each,  and  the  estimates  of  time  required 
to  implement  each  option. 

All  of  the  options  presented  involve 
the  use  of  a  multiple  PE  study  provider 
system:  a  partnership  between  the 
States,  non-profit  organizations  and/or 
the  private  sector.  Under  tltis  system, 
the  multiple  providers  would  conduct 
the  PE  studies  according  to  established 
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ataodatds  in  an  effixt  to  mast  and  batter 
asrvs  the  need*  of  tha  PE  programs(a), 
as  w«U  as  reduce  EPA  costs  and 
rasourtxs.  Key  critatia  have  been 
idmtiBed  by  tha  Agancy  to  ensure 
national  consiitancy,  sdsntific  integrity, 
and  the  appropriate  quality  of  matsiial 
to  be  ptepued  and  distributed  by 
multiple  PE  study  providers.  The  draft 
report,  "EPA  Requirements  For  National 
Consistency  Among  Multiple  PE  Study 
Providers,"  identifies  these  criteria  and 
their  rationale.  This  draft  report  is 
contained  in  Appendix  A  of  the  draft 
report,  "Externalization  of  EPA's  Water 
Laboiatoiy  Perfbimance  Evaluation 
Progrsms." 

To  obtain  a  copy  of  the  document,  call 
the  Water  Resource  Center  at  260-4786 
or  write  the  Office  of  Water  Resource 
Center  (RC4100),  U.S.  EPA,  401  M  Street 
SW.  Washington  DC  20460.  A  single 
copy  of  the  document  can  be  picbad  up 
at  the  Water  Resour(»  Canter  in  room 
M2eiS  Monday  through  Friday  between 
8:30  a.m.  and  5  p.m.  'The  document  has 
also  been  placed  on  the  Internet  for 
public  review  and  downloading  at  the 
rollowing  location:  gopher.epa.gov. 

L  Backgronad  ofEPA-Supportad  PE 
Stndies 

The  EFA-supported  PE  studies 
involve  preparation  of  solutions  of 
known  concentrations  of  analytes  of 
environmental  concern,  sending  the 
samples  to  participating  laboratories  for 
aiulysia,  and  scoring  the  results  against 
statiaticaUy-baaed  or  empirically-based 
performance  criteria  to  determine 
whether  the  laboratory  has 
demonstrated  acceptable  performance. 
PE  studies  are  a  valuable  indicator  of  a 
laboratory's  competency  to  analyze 
water  samples.  Ine  PE  studies  also 
serve  as  one  component  of  the  overall 
federal  program  to  assure  quality  in 
environmental  measurement  to 
implement  the  Clean  Water  Act  and  the 
Safe  Drinking  Water  Act. 

In  total.  EPA  conducts  three  PE  study 
programs  to  support  nationwide 
implementation  of  water  programs: 

Water  Supply  (WS)  study  program, 
which  includes  chemistry, 
microbiology,  and  radiochemistry  PE 
studies,  supports  implementation  of  the 
Safe  Drinking  Water  AcL  Under  the  Safe 
Drinking  Water  Act,  laboratory 
certification  prx>grams  are  administered 
primarily  by  States  (although,  in  limited 
instances,  by  EPA).  Many  State  drinldng 
water  laboratory  certification  programs 
rely  on  EPA's  Water  Supply  (WS)  PE 
study  program  to  provide  a  critical 
element  for  laboratory  certification. 

Water  Pollution  (WP)  study  program, 
which  includes  chemistry  PE  studies, 
tests  laboratories'  abiUties  to  analyze  for 


common  surface  water  quality  pollutant 
parameters  and  supports  25  to  30  State 
wastewater  and  other  environmeotal 
laboratory  certification  programs.  Many 
States  conduct  laboialon  accreditation 
piogiams  in  support  of  the  National 
Pollutant  Discnarge  EUminatioo  Systam 
(NPDES)  permitting  program  under  the 
Clean  Water  Act.  Almough  participation 
in  the  WP  is  not  federally  compelled, 
many  States  remiire  labcoatorie*  to 
participate  in  EPA's  Water  Pollution 
(WP)  PE  study  program  as  a  basis  for 
accreditation  under  State  laws. 

Discharge  Monitoring  Report  Quality 
Assurance  (DMRQA)  study  prtigram. 
which  includes  inorganic  chemistry  and 
whole  effluent  toxicity  (WET)  PE 
studies,  is  used  as  one  tool  for  ensuring 
the  quality  of  monitoring  data  submitted 
by  National  Pollutant  Discharge 
Elimination  System  (NPDES) 
permittees.  Regions  and  States  use  the 
results  to  identify  laboratories  that  may 
need  foUow-up  inspections. 
Historically,  Q'A  administered  the 
DMRQA  studies  through  NP£S:S 
"major"  permittees,  who  would 
transmit  the  DMRQA  test  samples  to  the 
laboratories  who  conducted  compliance 
monitoring  for  such  permittees.  Starting 
in  FY  1996,  the  DMRQA  program  is 
structured  slightly  differently.  Now,  the 
Nn>ES  permittee  instructs  the 
laboratory  that  conducts  compliance 
monitoring  for  the  permittee  to  request 
the  samples  they  need  bom  the  EPA. 
EPA,  in  turn,  sends  PE  samples  directly 
to  the  identified  laboratory.  NPDES 
permittees  are  required  to  participate  in 
the  DMRQA  study  under  the  authority 
of  Clean  Water  Act  section  308.  Thus, 
though  laboratories  are  not  directly 
required  to  partidpale.  participation  is 
effectively  or  indirectly  required  by 
market  forces. 

In  the  event  EPA  decides  not  to 
externalize  the  Water  PE  Study  Program, 
changes  may  continue  to  be  made  in  the 
operation  and  design  to  improve  the 
integrity  of  the  program,  fill  in  gaps,  and 
reduce  costs. 

n.  Development  of  Program  Options 
and  Definition  of  Terms 

In  reviewing  the  administration  of 
existing  EPA  PE  study  programs  and 
developing  various  options  for  future 
administration,  the  Agency  defined  its 
terms  to  identify  the  various  roles  of 
actors  in  the  implementation  of  the 
programs.  Currently,  the  primary  actors 
in  PE  studies  include  EPA,  permittees 
and  laboratories,  and  in  many  instances, 
participating  Slates.  EPA  currently 
oversees  contractor  preparation  and 
distribution  of  samples  directly  to  the 
laboratories.  Results  are  returned  to 
EPA.  either  directly  by  the  laboratory. 


or,  for  DMRQA.  by  the  psimittse.  For 
the  purpose  of  evaluating  diiChrant 
options  to  transfer  portions  of  the  PE 
Study  programs  to  other  entities,  the 
Agancy  identified  the  various 
compoasnts  of  the  PE  Study  program 
and  the  diBaient  roles  currantly  played 
by  EPA.  The  definitions  below  identify 
di^rent  components  and  rales  that 
might  be  transferred  to  an  entity  other 
thui  Q'A.  In  defining  these  terms,  the 
Agency  has  made  certain  assumptions 
about  the  different  components  that 
might  be  transferred  to  other  entitlaa. 
Those  assumptions  are  also  explained. 

a.  Envirxmmental  Testing 
Laboratories:  Any  public  or  private 
sector  laboratory  that  participates  in 
approved  laboratory  performance 
evaluation  programs  in  order  to:  Obtain 
or  maintain  certification/accreditation 
under  B'A  or  State  water  programs, 
meet  DMRQA  requirements,  or  fulfill 
internal  quality  assurance  or  training 
requirements. 

b.  PE  Study  Providers:  Organizations 
that  supply  PE  study  samples  to 
environmental  testing  laboratories. 

c.  PE  Study  Provider  Accreditation 
Body:  Organization  authorized  to 
evaluate  PE  Study  Providers  using 
national  standanis  and  to  accredit  those 
PE  Study  Providers  that  meet  the 
standards.' 

d.  Standards  Setting  Authority: 
Organization  responsible  for 
determining  the  operation  of  the 
particular  national  water  program 
(concerned  with  laboratory  capacity), 
for  setting  the  national  standards  for 
water  PE  studies  and  establishing 
national  standards  applicable  to  PE 
Study  Providers. 

e.  National  Standards  for  Water  PE 
Studies:  Nationally-applicable  standards 
which  establishes  for  the  Water  PE 
studies: 

— Analytes  to  be  included  in  each  of  the 

studies: 
— Concentration  ranges  for  each  analyte 

in  the  PE  samples  for  each  type  of 

study;  and 
— Scoring/evaluation  criteria  to  be  used 

in  evaluating  the  data  to  determine 

acceptable  performance 

Ideally,  national  standards  for  Water 
PE  Studies  would  be  reviewed  and 
published  pwiodically  (at  least 
annually)  and  would  incorporate  the 
specific  regulatory  and  non-regulatory 
requirements  of  the  water  programs. 
Depending  on  the  administration  option 
selected,  such  standards  might  be 
published  in  the  Federal  Regiater  as  a 
notice,  or  as  a  guidance  document,  or 
both.  If  the  administration  option 
selected  involves  EPA  in  standard 
setting,  EPA  would  attempt  to  use 
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tachnical  (taodanb  dvyelopad  or 
adopted  by  volvintsiy  codmiuus 
■tandaidi  bodin.  consiitgat  with 
sacdon  12(d)  of  tha  National 
Technology  Tnnefsr  and  Advancement 
Act  of  1996.  Public  Law  104-113. 
•action  12(d).  110  SUt.  783  (to  be 
codified  at  15  U.S.C  272  note). 

f.  National  Standards  tor 
Accreditation  of  Water  PE  Study 
Providen:  Technical  perfonnance 
•tandard*  that  establish  the  minimum 
level  of  perfannance  to  be  achieved  by 
a  PE  Study  Provider  as  a  conditiim  of 
■coeditatioa.  AccieditatitHi  standanls 
might  include,  at  a  minimum,  technical 
standards  bv: 
— Procedures  necessary  to  ensure  that 

••cfa  study  is  a  Mr  md  leprseentative 

teat: 
—Adequacy  of  PE  mamiiacturlng 

hrlllties  and  squipmeot,  inflmling 

criteria  desaribing  adatniate 

manufKturing  and  analytiGal  testing 
ats; 


I  requirad  qualificatiau  and 
expnience  of  the  personnel  involved 
in  all  aspects  of  PE  study  design, 
manufacture,  distiibuticm.  data 
evaluMion.  reporting,  and  data 
storage/ratrieval: 
— Adeifuacy  of  quality  systems  used  by 
.  PE  Study  Suppliers  to  ensure  the 
quality  of  PE  studies;  and  ^ 
— Any  other  aspects  of  PE  studies 
deemed  neceaaaiy  to  ensure  the 
consisteiu7  and  quality  of  PE  studies. 
Ideelly,  national  accreditation 
standards  vnmid  be  perfonnance-bosed 
and  would  not  reflect  a  highly 
preacriptive  approach  to  PE  study 
development  and  production.  For 
example,  accreditation  standards  might 
specify  the  components  of  an  adequate 
qiiahty  system  for  PE  study  design, 
manufacture,  and  distribuUon. 
Accreditation  standards  might  require 
that  accredited  PE  Study  Providers 
develop  and  maintain  standard 
operating  procedures  for  the  various 
aspects  of  their  processes,  but  would  not 
spadftr  the  exact  procedures  to  be  used. 

National  aocreditatioo  standards 
might  be  published  in  the  Federal 
Kecister,  as  a  guidance  document,  or 
bath.  Such  standards  would  be 
reviewed  and  revised  periodically,  as 
deemed  necessary  by  uie  Standard 
Setting  Authofily .  If  the  administration 
option  selected  Involves  Q>A  in 
standatd  siting  for  accrediutioa.  B>A 
would  attempt  to  use  technical 
standards  d^loped  or  adopted  by 
voluntary  consensus  standards  bodies, 
consistent  with  section  12(d)  of  the 
National  Technology  Transit  and 
Advancement  Act  of  1995.  Public  Law 
104-113,  section  12(d),  110  Stat  783  (to 
be  codified  at  15  V.S.C.  272  dote). 


g.  Primary  Refaranoe  Standards: 
Analvta-apedfic  standards  that  could  be 
developed,  far  example,  by  the  National 
Institute  for  Standards  and  Technology 
(NIST),  an  oiganlzation  within  the  U.S. 
Department  of  Commeice.  and  used  by 
all  aocreditBd  PE  Study  Providers  to 
ensure  the  tracaability  of  PE  materials. 
Properly  prepared  PE  materials  would 
have  analjrte  concentrations  with  true 
values  that  are  directly  tnceable  to  the 
primary  rafiarenoa  standards. 

m.  EFA  DactsioB-MaUeg  Pracasc  Kob 
ofSUkeholders 

EPA  recognixes  that  the  Water  PE 
Study  pro(ptam  has  important  roles  to 
play  in  other  on-going  Agency  and 
external  aborts  related  to  environmental 
monitoring  and  quality  assurance.  In 
particular,  aSartaimdettakeh  by  EPA's 
Enviroomental  Monitoring  Management 
Council  (EMMC)  re^rding  the 
aetahllshment  of  a  performanca4>asad 
system  for  analytiol  methods,  national 
environmental  laboratory  accreditation, 
and  integration  of  EPA's  analytical 
methods  all  relate  to  the  water  PE  study 
program.  Conaequmtly,  EPA  has  and 
wilToontlnue  to  coordinate  Its  effort  to 
reKxmfigure  the  water  PE  study  program 
widi  these  other  related  activities  to 
minimize  duplication  of  efforts  and  to 
ensure  that  the  outcomes  of  these  efforts 
reflect  consistent  monitoring  policy 
nationwide. 

EPA  also  recognizes  the  need  to 
eodMinata  this  effort  with  external 
stakeholders.  Of  key  importance  is  the 
EPA-sponsored  National  Environmental 
Laboratory  Accreditation  Conference 
(NELAC).  a  voluntary  association  of 
Slate  and  Federal  Officials  that  also 
includes  private  sector  membeiship  in  a 
nonvoting  role.  The  purpose  of  NQAC 
is  to  promote  environmental  laboratory 
data  of  known  quality  through  national 
consensus  performance  standards  for 
environmental  laboratories  to  be 
consistently  implemented  by  State  and 
bderal  accrediting  authorities 
nationwide. 

One  component  of  the  NELAC 
national  program  will  be  a  self- 
supporting  proficiency  testing  pro-am 
that  would  address  all  fields  of 
environmental  testing,  including 
drinking  water  and  wastewater.  One 
goal  of  the  Water  Laboratory  PE  Study 
axternalization  effort  is  to  design  a 
system  that  is  amenable  to  incorporation 
into  the  NELAC  national  environmental 
laboratory  accreditation  program.  To 
this  end,  EPA  is  soliciting  the  input  of 
the  NELAC  Proficiency  Testing 
Committee,  Board  of  EHrectois,  and  the 
Agency  FACA  Committee,  known  as  the 
Environmental  Labontoiy  Advisory 


Bond,  on  optians  for  the  Water 
Laboratory  PE  Pragrun. 

Working  with  external  stakeholders 
such  as  the  States.  h(PDES  permit 
holders,  drinldng  watw  suppliera. 
private  labontdriat,  PE  stiuiy  providen. 
and  State  and  National  trade 
assodatloos  about  changes  to  the  Water 
laboratory  PE  Study  program  will  be  key 
in  the  decision  moving  process.  In 
addition,  to  the  public  meeting  EPA  is 
convening  this  August,  EPA  intends  to 
pursue  additional  outreach  efforts  with 
these  stakeholders.  The  intent  is  to 
provide  all  stakeholders  an  opportunity 
to  discuss  the  options  under 
coosideiation  and  mutually  determine 
die  best  way  to  address  any  conoems 
prior  to  an  Agency  decision  on  a 
preferred  option. 

IV.  PE  Study  Managamaal  Optioas 

In  developing  optians  for 
consideration,  EPA  envisioned  that  an 
efficient  water  PE  study  program  would 
consist  of  three  core  fiin^oDs:  (1) 
national  standard  setting  for  PE  studies, 
(2)  designaUon  (sslectiao  and/or 
approval)  of  oigBnizatioas  to 
manufacture  PE  materials  and 
administer  PE  studies,  and  (3)  actual 
production  and  administration  of  the  PE 
studies.  Each  of  the  optians  considered 
by  EPA  reflect  permutations  of  these 
three  core  functions — variations  on 
which  organization(s)  or  type  of 
oi8inieation(8)  would  hilfill  the  three 
fiinctions. 

Using  these  core  functicms,  the  EPA 
developed  8  diHsient  options  for 
consideration.  These  8  optians  reflect  a 
range  of  possibilities.  The  options, 
however,  are  not  exhaustive.  The 
options  do,  however,  represent  the 
range  of  reasonable  obtions  available  to 
EPA. 

The  8  options  considered  by  the  Woik 
Group  are  summarized  below  and  in 
Table  1. 

C^on  1 ;  BPA  Ovenets  PB  Study 
Providers 

EPA  would  serve  both  as  the 
Standards  Setting  Authority  and  as  the 
PE  Study  Provider  Accreditation  Body. 
EPA  would  establish  the  national 
standards  and  standards  for  accrediting 
PE  Study  Providers.  Accreditation 
standards  would  be  based  on  current 
regulations,  policies,  and  practices 
applicable  to  the  WS.  WP,  and  DMRQA 
studies.  EPA  would  also  determine 
when  PE  Study  providers  comply  with 
the  national  PE  study  provider 
standards,  and  conduct  periodic 
compliance  monitoring  activities  (such 
as  on-site  audits  and  proficiency  testing 
through  ampule  verification).  EPA 
would  publish  a  list  of  PE  Study 


Providsre  meeting  such  standards 
periodically  (presumably,  at  least 
annually). 

EPA  would  continue  to  maintain  a 
national  data  base.  The  purpose  of  the 
national  database  would  be  to  enable 
EPA  (and  States)  to  evaluate 

Krformance  of  the  PE  Study  Providere, 
raratory  performance,  and  method 
effectiveness  and  make  changes  as- 
necessary. 

Private  sector  entities  and/or 
interested  States  would  assume  the 
responsibility  for  conducting  water  PE 
studies.  The  PE  Study  Providers  would: 
produce  the  PE  materials  (including  PE 
samples);  distribute  the  PE  studies  to 
participating  laboratories;  analyze  client 
lab  measurement  data;  determiiie 
acceptance  limits  according  to 
procedures  established  by  EPA:  and 
report  results  (in  the  appropriate  format 


and  detail)  to  the  participating 
laboratories,  the  organization 
accrediting  the  laboratory  (or  otherwise 
requiring  laboratory  participation),  and 
to  EPA.  The  report  to  EPA  would 
provide  a  summary  of  variation  among 
participating  laboratories  and  how  they 
have  perfonned  relative  to  EPA's 
performance  criteria. 

Laboratories  desiring  to  paiticipale  in 
PE  studies  following  Q'A  standards 
would  use  B  PE  study  provider  fiom  a 
list  developed  by  EPA.  The  laboratories 
would  pay  a  participation  fee  to  their  PE 
study  provider. 

Option  2:  SIST  Oversees  PE  Study 
Providers 

EPA  would  be  the  Standards  Setting 
Authority  for  the  Water  PE  Study 
program.  EPA  would  work  with  NIST  to 
establish  the  operational  and  technical 


standards  to  be  used  for  accrediting 
private  sector  and  State  PE  Study 
Providers.  NIST  would  be  lesponsibie 
for  publishing  the  accreditation 
standards.  Both  standards  setting 
functions  would  be  closely  coordinated 
with  NELAC  NIST  would  also  develop 
primary  reference  standards  which 
would  be  distributed  to  accredited  PE 
Study  Providers.  NIST's  National 
Voluntary  Laboratory  Accreditation 
Program  would  serve  as  the  PE  Study 
Provider  Accreditation  Body.  NIST 
would  oversee  compliance  with  the 
national  standards  through  periodic 
(presumably  annual)  on-site  audits  and 
validation  of  the  quality  of  PE  studies 
developed  by  the  private  sector  and 
Sutes.  NIST  would  collect  a  fee  bom 
participating  PE  Study  Providers  to 
recover  costs  associated  with  the  NIST 
accreditation  program. 


Table  1.  Roles  and  RESPONSiauTiES  Under  Ophons  for  Externauzation  of  PE  Program 


OpionNintier 

Sfandanis  setting  outtiorily 

PE  study  provider  accredKaton 
body 

PE  study  pnvldsr* 

Option    1:    EPA    Ovwaees    PE 

EPA  smM  set  naUonal  standards 

EPA  vtouk)  aocreiil  one  or  more 

Prtvale  sector  orgonizaaons  and 

Study  PratMars. 

■no  HWiUBrus  lor  accraavran 

companies  and  states  to  pro- 

States would  monutaciue  and 

o(  PE  Study  Providare  tMsed  on 

vide    PE    sludtas    and    would 

(MrtMie  PE  sludw. 

no  curront  pfOQiwn. 

doeely   monHor  Itie  quaMy  ol 
the  studies. 
EPA  woiid  review  PE  d«a  and 
issue  PE  reports.. 

OpDon   2:    NIST    Oversees    PE 

EPA  would  set  national  standards 

NIST  would  sene  as  the  Aocred- 

Study  Pnvidan. 

tor  AwwalsrPE  studies. 

lation  Rody  and  maintain  Iha 

states  wouU  manutactura  and 

nalional  data  liesa- 

dotrtuMi  PE  malenals. 

Opdon  3:  SMias  Ovenee  Private 

EPA  would  act  as  the  Standards 

Private  sector  orgaruanons  and 

Sector  PE  Study  Providers. 

Selling    Authority    and    would 

as  ttie  aocrecflting  txxiles.. 

stales  woiM  nianutacturor  and 

oversee   state   PE   Study   Pio- 

dntribule  PE  studta. 

videf    accreditation    programs. 

EPA   would   also  design   and 

inaintain  ttie  national  dtfa  baae. 

Option  4:    Private   Stcllu   TMrd 
Pwty  Oveisees  PE  Study  Pio- 

EPA  would  set  nation^  standards 

^..^    ...    .             J.  .t 

ganizatioru  with  expertise  in  ao- 

Private  sector  orgarazaHons  and 

ano  siaiHjaios  rar  ■ocraoiBion. 

vidars. 

EPA  woiid  also  oversee  tie  as^. 

crfdKation  would  serve  as  Ac- 

conduct  PE  studies. 

credKaion  tx>dies. 

^vciMJttaeon  Bodes.. 

Option  5:  EPA-Oaalgnaiad  Third 

TNrd  party  nonixom  organization 

Party  Ovwseea  National   Pro- 

(e.g., NSF,  A2LA,  ANSI,  ELAP) 

v^4U   aocredH  suppliers   and 

stales  would  manutaOure  and 

gram. 

would  be  responsible  tor  selling 

mo(JI^>E  material  producUon 

dstiftxae  PE  malanala.  collect 

stwidftfdB    snd    oporfltmo    tno 

L^    ^^..^^^L    ..          Ill-'         *          J 

10  ensuv  mai  operaaonai  ana 

and  compile  PEdata 

program. 

quaWy  Mcdardi  are  msl 

EPA  would  develop  and  putHisn 

None   required,   txil  the   states. 

Private  sector  organizationa  and 

WaMr  PE  Shjdes. 

nalional  starvtards. 

third   perty   organizations,   and 

states  would  manulacture  and 

ttie  privale  sector  could  esiat>- 

conduct  PE  studies. 

OpHnn  7:  No  NMmM  Accredta- 
HorVOvatsighl  01  PE  Skjdy  Pto- 

B>A  would  serve  as  the  Standard 
Selling  Authority  and  woUd  es- 

tsh  on  ovarsigN  program. 

Dri,—                                 .-.- ^Ll.^ILM^      _rt 

rvone.  .».«. — ~ — ... — . — 

rTIVSw    SOCIOf    Of'QMnUMHUM    flnO 

states  woiid  manufadum  and 

videia. 

MDWi  guidanoe  that  indudaa 

conduct  PE  shides  In  accord- 

nalional standuds  lor  PE  skid- 

ance  with  EPA  gutdBwe 

ies  W)d  pertormance  slMdMds 

lor  PE  Study  Providers. 

Option  8:  EPA  Ovartlghl  a«  One 

EPA  wouk)  set  national  standards 

EPA  would  aoiaedl  PE   Study 

Nonixom      organlzallons      and 

and  would  also  oversee  Uie  PE 

stales  would  manulactue  end 
conduct  PE  staxtes. 

Study     PTx)videf     accrecSation 

bodtos. 

■  Undar  al  options  K  is  asaunsd  IM  providars  woUd  oolect  PE  data,  conduct  stoMical  trsalmanla.  compia  reports  and  (IstribUa  mam  t^ 
approprlale  Stales  and  EPA. 
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NIST  would  ■"«'"«»<"  ■  national  data 
baae.  accaaaible  to  EPA  (taff  which 
would  enable  hOST  and  EPA  to  evaluate 
PE  Study  Providara'  peifonnaaoe, 
laboratory  performance,  and  mathod 
e0Ktivanaas. 

The  private  aactor  and  intaiaated 
State*  would  aaaume  raepontibility  for 
conducting  Water  PE  Studies.  The  PE 
Study  Providera  would:  produce  the  PE 
materials:  distribute  the  PE  studies  to 
participating  laboralories:  analyze  client 
tab  measurement  data:  determine 
acceptance  limits  according  to 
procedures  established  by  EPA:  and 
report  results  (in  the  appropriate  format 
and  detail)  to  the  participating 
laboratories,  the  organization 
accrediting  the  laboratory  (or  otherwise 
requiring  laboratory  partidpalion),  and 
to  NIST.  The  report  to  NIST  would 
provide  a  summary  of  variation  among 
laboratories  and  how  laboratories 
performed  relative  to  EPA  performance 
criteria.  The  PE  Study  Providers  would 
prepare  and  characterize  each  belch  of 
samples  within  a  given  study  according 
to  standardized  protocols  to  determine 
the  "true  concentration  value"  of  an 
analyte  in  the  sample  (e.g.,  consistent 
with  NIST-provided  primary  reference 
standards).  PE  Study  Providers  would 
pay  a  fee  to  NIST  for  accreditation. 

Laboratories  desiring  to  participate  in 
the  Water  PE  Studies  employing  EPA/ 
NIST  standards  might  be  required  to  pay 
a  participation  fee  to  the  private  aactor 
or  Sute  PE  Study  Providers. 

OpUon  3:  Slalet  Oversee  Private  Sector 
PE  Study  Providers 

EPA  would  serve  as  the  Standards 
Setting  Authority  for  the  Water  PE 
Study  program  and  would  maintain  the 
nati<mal  data  base.  EPA  would  design 
and  implement  a  program  to  assure  an 
appropriate  level  of  consistency  among 
State  PE  Study  Provider  accreditation 
programs- 
Participating  States  would  serve  as  PE 
Study  Provider  Accreditation  Bodies. 
Slates  would  establiah  individual 
programs  for  accreditation  of  private 
sector  PE  Study  Providers,  individually 
or  collectively  through  NELAC.  The 
States  would  each  determine  the  PE 
Study  Providers  authorized  to  distribute 
materials  within  their  States.  The  States 
would  also  oversee  compliance  with  the 
national  standards  through  periodic  on- 
site  audits  and  ampule  verification 
programs.  Alternatively,  any  State  could 
choose  to  serve  as  the  PE  Study  Provider 
for  all  laboratories  that  it  certiSn  or 
accredits  (No  State  would  be  required  to 
participate  in  any  such  program). 

The  private  sector  and  interested 
States  would  condua  the  Water  PE 
Studies.  The  PE  Study  Providers  would 


produce  the  PE  materials:  distribute  the 
PE  studies  to  participatiiig  laboratortes; 
analyze  cUent  lab  measurement  data; 
determine  acceptance  limits  according 
to  procedures  established  by  EPA:  and 
report  results  (in  the  appropriate  format 
and  detail)  to  the  peiticipeting 
laboratories  and  EP\.  Depao<Ung  on 
applicable  state  law.  the  participating 
State  might  charge  PE  Study  Providers 
for  accreditation. 

Environmental  testing  laboratories 
would  use  any  PE  Study  Provider 
approved  by  the  State.  Laboratories 
desiring  to  participate  in  the  Water  PE 
Studies  might  be  required  to  pay  a 
participation  fee  to  the  private  aactor  or 
Sute  PE  Study  Providers. 

Option  4:  Private  Sector  Third  Party 
Oversees  PE  Study  Providers 

EPA  would  serve  as  the  Standards 
Setting  Authority  for  the  Water  PE 
Studies.  EPA  would  establiah  national 
standards:  establish  technical 
performance  standards,  for  accreditation 
of  PE  Study  Providers;  establish 
standards  for  selection  of  qualified 
accreditation  bodies:  and  select  and 
oversee  PE  Study  Provider  accreditation 
bodies.  All  of  these  functions  would  be 
closely  coordinated  with  NELAC  and 
could  be  transferred  to  NELAC  when 
NELAC  develops  conaensus  water 
laboratory  PE  study  standards.  B>A 
would  also  maintain  the  national  data 
base. 

One  or  more  third  parties  would  serve 
as  the  Water  PE  Study  Provider 
Accreditation  Body.  The  Water  PE 
Study  Provider  Accreditation  Body(ies) 
would  oversee  compliance  with  the  EPA 
standards  through  annual  on-site  audits 
and  ampule  verification  programs.  The 
Water  PE  Study  Provider  Accreditation 
Body(>es)  would  collect  a  fee  ht>m 
participating  PE  Study  Providers  to 
cover  their  accreditation  and  for 
ongoing  raaccreditatioo  costs. 

The  private  sector  and  interested 
States  would  conduct  the  Water  PE 
Studies.  The  PE  Study  providers  would: 
prtxluce  the  PE  materials:  distribute  the 
PE  studies  to  participating  laboratories: 
analyze  client  lab  measurement  data; 
determine  acceptance  limits  according 
to  EPA-establisbed  procedures:  and 
report  results  (in  the  appropriate  format 
and  detail)  to  the  participating 
laboratories,  the  organization 
accrediting  the  laboratory  (or  otherwise 
requiring  laboratory  participation),  and 
the  PE  Study  Provider  Accreditation 
Body.  The  report  to  the  PE  Study 
Provider  Aoaeditation  Body  wotdd 
provide  a  summary  of  variation  among 
laboratories  and  bow  laboratories 
performed  relative  to  EPA  performance 
criteria. 


Environmental  Testing  Ltbontoriea 
would  use  any  aooadited  PE  Study 
Provider  or  the  Slate,  where  States 
choose  to  be  the  PC  Study  provider. 
Laboralories  desiring  to  participate  in 
the  Water  PE  Studies  employing  EPA 
Standards  might  have  to  pay  a 
participation  fee  to  the  PE  Study 
Provider. 

Option  5:  EPA-Designated  Third  Party 
Oversees  National  Program 

This  option  is  essentially  a  privatized 
program  which  would  use  a  pr<x»ss 
similar  to  the  Drinking  Water  Additives 
Propam.  See  S3  FR  25586  Only  7. 1988). 

EPA  would  establish  competitive 
process  for  selecting  an  organization  to 
act  as  a  Standard  Setting  Authority: 
publish  that  competitive  procesa  to 
reach  as  many  potential  competitors  as 
poasible,  for  example,  in  the  Commerce 
Business  Daily  or  Federal  Register;  and 
encourage  non-profit,  third-pariy 
standard  organizations  to  respond.  EPA 
would  grade  the  proposals  and  select 
the  Standard  Setting  Authority. 

The  selected  Standards  S«<ting 
Authority  would  develop  consensus 
industry  standards  for  PE  samples/ 
studies.  .EPA  would  be  a  participant  in 
this  jprocess.  Current  EPA  standards 
and/or  forthcoming  NELAC  drafl 
standards  may  serve  as  the  model  for 
the  industry  to  develop  the  consensus 
industry  standards  for  PE  samples/ 
studies. 

The  Standarda  Setting  Authority  may 
also  assimie  the  role  of  the  Water  PE 
Study  Provider  Accreditation  Body  or 
may  select/contract  with  other  third 
party  organizations  to  certify  private 
sector  and  Stale  PE  study  providere.  The 
Water  PE  Study  Provider  Accreditation 
Body(ies)  would  oversee  compliance 
with  the  consensiis  industry  standar  ~ 
through  periodic  on-site  audits  and 
ampule  verification.  The  Water  PE 
Study  Provider  Accreditation  Body  or 
the  Standards  Setting  Authority  would 
maintain  a  national  data  base.  The 
Water  PE  Study  Provider  Accreditation 
Body(ies)  would  collect  a  fee  from 
participating  PE  Study  Providers  to 
recover  the  costs  associated  with 
accreditation  and  for  ongoing 
reaccreditation  costs. 

The  private  sector  and  interested 
States  would  conduct  the  Water  PE 
Studies.  The  PE  Study  providers  would: 
produce  the  PE  materials;  distribute  the 
PE  studies  to  participating  laboratories: 
analyze  client  lab  measurement  data; 
determine  acceptance  limits  according 
to  procedures  established  by  the 
Standards  Setting  Authority;  and  report 
results  (in  the  appropriate  format  and 
detail)  to  the  participating  laboratories, 
the  organization  acoeditiiig  the 


laborataiy  (or  otherwise  requiring 
laboiatosy  participation),  and  the  PE 
Study  Accradlting  Body  and/or  the  ' 
Standards  Setting  Authority.  The  report , 
to  the  PE  Study  Provider  Accreditation 
Body  would  provide  a  summary  of  how 
the  laboratories  have  varied  and  bow 
they  have  performed  relative  to  the 
SSA's  performance  criteria. 

EnvirODipental  testing  laboratories 
would  use  any  accredited  PE  Study 
Provider.  Laboratories  desiring  to 
paiticipate  in  the  Water  PE  Studies 
might  have  to  pay  a  participation  fee  to 
the  PE  Study  Provider. 

Option  6:  No  EPA  Involvement  in  Water 
PE  Studies 

This  option  would  represent  complete 
disinvestment  by  EPA.  EPA  would 
notify  the  States  and  the  public  of  its 
Intention  to  discontinue  the  Water  PE 
Studies  and  publish  the  national 
standards.  C)n  the  preannounced  date, 
EPA  would  discontinue  its  involvement 
in  water  PE  Studies.  EPA  would  no 
longer  maintain  a  national  date  base. 

States  would  arrange  for  their  own  PE 
Study  programs,  to  the  extent  necessary 
to  meet  State  needs,  and  manage  those 
programs  to  meet  State  regulatory 
lequiremenU.  States  would  direct 
laboratories  to  one  or  more  private 
sector  or  State  PE  Study  Providers.  The 
individual  Stales  would  each  decide 
who  would:  produce  the  PE  materials; 
validate  the  PE  Study  materials; 
distribute  the  PE  studies  to  participating 
laboratories;  analyze  client  laboratory 
measurement  data;  determine 
acceptance  limits  in  accordance  with 
State-specified  procedures;  and  report 
results.  The  individual  States  would 
determine  their  individual  needs  for  a 
data  base.  The  Stales  might  also 
organize  and  conduct  a  cooperetive 
national  program  through  NELAC. 

Environmental  testing  laboratories 
would  use  PE  Study  Provideris) 
authorized  in  the  Stale  where  they  do 
business.  Laboratories  might  pay  a 
participation  fee  directly  to  the  State  or 
PE  Study  Provider. 

Option  7:  No  National  Accreditation/ 
Oversight  of  PE  Study  Providers 

EPA  would  serve  as  the  Standard 
Setting  Authority  for  the  Water  PE 
Study  Program.  EPA  would  publish  the 
national  standards  and  performance 
standards  for  PE  Study  Providers  as 
non-binding  federal  guidance  (which 
States  may  elect  to  adopt  for  regulatory 
purposes  under  State  laws).  EPA  might 
maintain  a  national  data  base  in  order 
to  monitor  the  effectiveness  of  PE 
studies.  Any  private  sector  company  or 
State  entity  would  be  eligible  to  provide 
PE  studies  to  participating 


environmental  testing  laboratories.  The 
market  place  woiUd  ]M>lioe  itcelf.  i.e., 
tlia  PE  material  suppuns  (private  sector 
compmies)  through  trede  associations, 
£28((»U*-U — S'l'The  Ortified 
Reference  Material  Manufacturing 
Association  (CRMMA),  could  develop 
voluntary  (non-regulatory)  criteria  and 
protocols  for  PE  manufacturers  who 
might  participate  for  market-based 
purposes.  Participating  PE  study 
laboratories  and  EPA  R^onal  and  State 
regulators— the  "Water  PE  Study 
customere" — would  individually 
determine  which  PE  study  providers 
provided  quality  products  that  met  their 
needs. 

The  private  sector  and/or  interested 
States  would  assume  responsibility  for 
conducting  Water  PE  Studies.  The 
Water  PE  Study  Providers  would 
produce  the  PE  materials;  distribute  the 
PE  studies  to  participating  laboratories; 
analyze  client  lab  measurement  data; 
determine  acceptance  limits  according 
to  EPA  guidance;  and  report  results  (in 
the  appropriate  format  and  detail)  to  the 
participating  laboratories,  the 
organization  accrediting  or  certifying 
the  laboratory  (or  otherwise  requiring 
laboratory  participation),  and  to  EPA. 
The  report  to  EPA  would  provide  true 
values  of  measured  analytes.  re[>orted 
values  of  participating  laboratories,  and 
an  evaluation  of  how  the  laboratories 
performed  relative  to  EPAs 
performance  criteria. 

Laboratories  desiring  to  participate  in 
PE  studies  would  purchase  the 
appropriate  PE  samples  from  the  PE 
study  providerls)  acceptable  to  the 
applicable  laboratory  accreditation 
authority,  declare  to  the  applicable 
laboratory  accreditation  authority  that 
the  PE  samples  are  for  official 
evaluation,  and  pay  a  participation  fee 
to  a  PE  study  provider. 

Option  8:  EPA  Oversight  of  One  or  More 
Government  or  Non-profit  PE  Study 
Providers 

EPA  would  serve  as  the  Standards 
Setting  Authority  and  as  the  PE  Study 
Provider  Accreditation  Body.  EPA 
would  establish  national  standards: 
establish  technical  performance 
standards  for  PE  Study  Providers: 
design  and  implement  an  accreditation 
program  for  PE  Study  Providers 
(including  on-site  accredits  and  ampule 
verification  studies):  and  accredit  PE 
Study  Providers.  The  universe  of 
accredited  Water  PE  Study  providere 
would  include  only  government  (e.g.. 
States)  and  other  not-for-profit 
organizations.  EPA  would  maintain  the 
national  data  base.  All  of  EP.A's 
fiuictions  would  be  closely  coordinated 
with  NELAC  and  could  be  transferred  to 


NELAC  once  NELAC  develop* 
conaensua-besad  PE  standards. 

One  or  more  govenunental  or  not-for- 
profit  entities  would  serve  as  the  Water 
PE  Study  Providers.  The  Water  PE 
Study  providers  would  conduct  the 
Water  PE  Studies.  The  PE  Study 
Providers  would  produce  the  PE 
materials:  distribute  the  PE  studies  to 
participating  laboratories:  analyze  client 
lab  measurement  data;  determine 
acceptance  limita  according  to  EPA 
procedures:  and  report  results  (in  the 
appropriate  format  and  detail)  to  the 
participating  laboratories,  the 
organization  accrediting  the  laboratory 
(or  otherwise  requiring  laboratory 
participation),  and  to  EPA. 

Environmental  testing  laboratories 
would  acquire  Water  PE  samples  from 
authorized  PE  Study  Provideris). 
Laboratories  might  be  required  to  pay  a 
nominal  participation  fee  to  their  PE 
Study  Provider. 

V.  Option  Selection  Criteria 

EPA  intends  to  evaluate  the  Water  PE 
Study  implementation  options  against 
identified  selection  criteria.  Thus  far, 
EPA  has  identified  seven  selection 
criteria,  explained  below.  The  Agency 
invites  public  comment  on  these  seven 
criteria,  as  well  as  any  other  selection 
criteria  EPA  should  consider. 

1.  Cost  to  EPA:  Each  option  would  be 
evaluated  with  respect  to  its  costs  to 
EPA  in  terms  of  both  personnel  and 
costs.  Options  which  costs  less  to 
government  agencies  would  generally  be 
preferred. 

2.  Impact  on  States  and  Ease  of 
Implementation:  Each  option  would  be 
evaluated  to  determine  the  budgetary, 
statutory,  regulatory,  programmatic  and 
other  impacts  that  they  would  have  on 
participating  States.  Options  would  be 
evaluated  for  the  costs  and  problems  the 
States  might  incur  under  each  option. 
Options  with  substantial  adveise 
impacts  on  the  States  would  be  not 
favored. 

3.  Implementation  Timetable:  Each 
option  would  be  evaluated  relative  to 
how  long  it  would  take  to  be 
implemented.  Options  which  can  be 
implemented  faster  would  be 
considered  more  favorably. 

4.  Legality  of  Option:  Each  option 
would  be  evaluated  to  determine 
whether  EPA  has  the  necessary 
authority  to  implement  the  option  under 
existing  legal  authorities.  Options  which 
may  require  statutory  amendment  or 
enactment  would  generally  be  not 
favored  (for  the  implementation 
timetables  concerns  identified  in 
criterion  2  above). 

5.  Natioiul  Consistency:  Each  option 
should  be  evaluated  against  the 
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following  measuiw  for  the  degne  to 
wiiich: 

■.  Pntidpating  UbontoriM  an 
evsluatad  on  similar  beaet  and 
(ubiactMl  to  the  same  standards; 

b.  The  probability  of  a  laboratory 
"paaaiBg"  a  particular  study  is 
independent  of  the  PE  study  supplier 

c  A  common  measure  can  be  applied 
to  all  data  received  from  participating 
laboiatories  ragardleaa  of  PE  study 
sample  supplier, 

d.  To  the  extent  applicable  under  the 
optian  considered,  data  from  diBiarent 
PE  study  suppliers  could  be  combined 
into  a  national  data  base:  and 

e.  Water  PE  Samples  used  by  the 
partldpatins  laboratories  would  be  of 
equal  "cfaaliange."  irTgspecti\-e  of  PE 
study  supplier. 

6.  Quality  of  PE  Studies:  Each  option 
would  be  evaluated  relative  to  the  ease 
with  which  the  homogeneity,  accuracy 
and  stability  of  the  samples  can  be 
monitored. 

7.  Cost  of  Program  to  Laboratory 
Communihr:  Each  option  would  be 
evaluated  for  its  implementation  cost  to 
participating  laboratories.  Lowct  cost 
options  would  be  Cavorsd.  One  "cost" 
that  we  have  not  been  able  to  quantify — 
interstate  reciprocity — would  be 
important  to  EPA  decision  making.  Any 
option  that  would  require  a  laboratory 
desiring  to  do  business  in  mora  than  one 
State  to  participate  in  multiple  PE 
studies  (or  beer  higher  participation 
fees)  would  be  less  favored  compared  to 
an  option  where  the  costs  of  multi.state 
operations  are  low. 

VL  Coat  Eatimalaa  for  Paitieipatiiig 
Labonloria 

EPA  estimates  that  full  participation 
in  the  chemistry  and  miatibiological 
studies  for  either  a  WP  or  WS  series 
program  would  cost  between  $800- 
S1400  per  study.  This  does  not  include 
any  costs  that  might  be  passed  on  as  a 
result  of  instituting  a  PE  Study  Provider 
Accreditation  Body  Program.  Some 
States  may  require  full  participation  in 
two  WP  or  WS  studies  per  year  to  be 
accredited  by  the  SUte.  However,  since 
most  laboratories  are  not  required  to  be 
accredited  for  all  analytes  covered  in  a 
study,  the  costs  to  participate  in  a  given 
PE  study  could  be  as  low  as  SlOO  per 
study  for  laboratories  analyzing  only 
conventional  analytes  such  as  Biological 
Oxygen  Demand,  PH.  and  Total 
Suspended  Solids.  No  cost  estimates  are 
currentiy  available  for  Water  PE  studies 
that  assure  laboratory  capacity  to 
measure  radioactivity  or  whole  effluent 
toxicity. 


vn.  InvttatiaB  far  Pabiic  CoBsaMpt 

EPA  has  not  concluded  whether  any 
of  these  options  is  feasible.  So  that  EPA 
can  assure  that  the  views  of  all  aOactsd 
stakeholder  groups  on  these  options 
have  been  considered,  the  Agency 
requests  that  written  comments  identify 
if  the  person  commwiting  represents:  (a) 
A  State  or  political  subdivision  of  a 
State  (city,  county,  etc)  or  a  non-federal 
governmental  regulatory  agency;  (b)  an 
independent  third-party  organization: 
(c)  a  private-sector  PE  study  provider  or 
reference  material  producer  (d)  afiiKted 
environmental  analytical  laboratoty;  or 
(e)  regulated  water  discharger  or 
drinking  water  supplier. 

EPA  invites  comments  on  the 
following  issues: 

General  comments 

(1)  How  well  does  each  option  for  the 
proposed  structure  for  the  Water  PE 
Study  Program  meet  your  organizational 
needs  relative  to:  (1)  National  standard 
setting  for  PE  studiies.  (2)  designation 
(selection  and/or  approval)  of 
organizations  to  manufacture  PE 
materials  and  administer  PE  studies, 
and  (3)  actual  production  and 
administration  of  the  PE  studies. 

(2)  How  do  the  variations  in  each 
option  on  which  organization(s)  or  type 
of  oiganizaUon(s)  would  fulflU  the  three 
functions  accommodate  the  needs  of 
your  organization  and  what  would  be 
the  favorable  or  unfavorable 
consaquencss  of  that  variation? 

Specific  comment* 

Cost  to  EPA 

(1)  EPA  intends  that  any  portion  of 
the  PE  study  program  not  transferred  to 
another  organization  would  not  be 
funded  by  Water  PE  study  participants. 
What  is  the  minimum  role  that  EPA 
should  retain  in  each  of  the  three 
intended  function  areas  (identified 
above)  to  assure  a  successful  nationwide 
PE  study  prxigram  for  laboratories 
analyzing  aqueous  samples? 

Advene  impact  on  States  and  Ease  of 
Implementation 

(2)  What  budgetary,  sututory, 
regulatory,  programmatic  and  other 
impects  would  each  of  these  optioiu 
have  on  States? 

(3)  Are  the  estimated  costs  for  States 
realistic?  If  not,  what  is  a  realistic 
estimated  cost?  What  is  the  basis  for 
your  estimate. 

Implementation  Timetable 

(4)  In  the  selection  process,  each 
option -will  be  evaluated  relative  to  how 
soon  it  can  be  implemented.  Are  the 


time  lines  preaanted  in  the  options 
paper  raaliaticT  If  not,  why? 

(5)  Are  there  other  implementation 
time  issues  related  to  your  involvement 
with  the  studies  that  need  to  be 
considered? 

(6)  Should  Uie  Wster  PE  Studies  be 
transfared  from  EPA  all  at  once  or 
should  there  be  a  phased  transition 
during  which  EPA  should  address 
specific  needs  or  shortcomings  in  the 
new  process? 

National  Consistency  and  Interstate 
Reciprocity 

(7)  Most  of  the  identified  options 
would  involve  multiple  piivate-aector 
study  providers.  How  could  EPA  assure 
that  the  probebility  of  a  laboratory 
"passing"  a  particular  PE  study  is 
independent  of  the  PE  study  supplier? 

(8)  How  could  B>A  assure  that  a 
common  measure  can  be  applied  to  all 
data  regardless  of  study  supplier? 

(9)  Should  the  data  from  oifiiBient  PE 
study  suppliers  be  combined  into  a 
national  data  base?  Why? 

(10)  How  can  EPA  assure  that  the 
samples,  irrespective  of  study  supplier 
are  of  equal  challenge? 

(11)  What  are  the  interstate 
reciprocity  issues  that  will  arise  bom 
the  options  presented? 

Quality  of  PE  Stiidies 

(12)  How  should  EPA  attempt  to 
ensure  there  will  be  adequate  safeguards 
to  assure  PE  samples  are  homogeneous 
and  stable? 

(13)  What  recourse  should  a 
laboratory  have  if  the  laboratory  "bils" 
a  PE  study  due  to  fiKtora  outside  the 
laboratory's  control  (e.g..  because  the 
study  provider  assigns  an  incorrect  true 
value  or  distributes  an  unstable 
sample)? 

Cost  of  Program  to  Laboratory 
Community 

(13)  Are  the  estimated  costs  for 
participating  laboratories  realistic?  If  no, 
what  do  you  believe  to  be  realistic 
estimated  costs?  Why?  Will  the  fises 
have  a  significant  impact  on  the  way  the 
person  commenting  conducts  business 
in  the  future? 

vm.  Acoula  Topics  for  Public  Meeting 
in  Washiagion,  DC 

The  Agency  expects  a  wide  variety  of 
oiganizatioos  to  have  an  interest  in 
whether  and  how  the  Agency  should 
externalize  all  orpart  of  the  Water  PE 
Study  program.  The  purpose  of  the 
public  meeting  on  the  alternative 
funding  options  for  the  Water  PE  study 
programs  is  twofold:  (1)  To  present  the 
optioiu  with  pros  and  cons  of  each;  and 
(2)  to  hear  balanced  responses  from 
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reprosontatp^  from  aflscted  parties, 
includin^a)  State  regulatora,  (b) 
indepanaemt  third-party  organizations, 
(c)  private-sector  PE  study  provider  or 
retarence  material  producers;  (d) 
afhcted  environmental  analytical 
laboratorias;  or  (e)  regulated  water 
dischargers  or  drinking  water  supplien. 
Comments  on  the  evaluation  criteria 
and  the  accuracy  of  the  estimated  costs 
and  timeliness  for  each  option  are  of 
special  interest.  The  first  hour  will  be 
spent  on  presenting  the  options. 

Attendees  are  invited  to  make  a 
fbnnal  presentation  on  current  options 
or  olhr  aitamative  options.  Fifteen 
minutes  will  be  allotted  for  each 
piesentation.  Participants  are  asked  to 
notify  EPA  of  their  intention  to  make  a 
presentation  by  August  10, 1996  and 
submit  a  written  summary  no  later  than 
August  IS,  1996.  The  Intent  is  to 
disbttnits  a  package  of  ptesentatitina  to 
all  participants  at  the  meeting.  Please 
contact  Chidy  Simbanin  at  703-519- 
1386  about  your  plan  to  make  a 
presentation  at  the  meeting.  Send 
tvritten  presentations  for  the  public 
meeting  to:  Cliidy  Slmbanin,  DynCorp 
Inc.  300  N.  Lee  Street,  Suite  500, 
Alexandria,  Va.  22314.  PreeentaUons 
can  also  be  bxed  to  703-684-0610. 

Dated:  hiiy  S,  1996. 
StsvaaBiBBB. 

AssMont/fdminntrator/brBi^Mcamentanrf 
Comf^iance  Asaumoce. 
Dated:  July  3, 1996. 

hti.Ii  u  in. 

Acting  A$ti1ttnl  Admlnlmatorfdrnmeairh 
and  Development.  , 

Dated:  July  3. 1996. 
■absrtrerdaaspa. 
Assistant  Adminltmtorfor  Water. 
(FR  Doc  96-1S17S  Filed  7-17-96: 8:45  ami 
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isonoo  Of  nopoOTQ  AQivanMni  ana 
w^nuanl  to  llM 


A«i  o(  1980  (CCnCtA),  M  Amandwl,  al 
••go  MaWs  SupMtaid  SMih 
iClly,Kanaaa 

AOBICV:  EnvironraenUl  Protection 

Agoicy. 

action:  Notice  of  proposed  agreement 

and  covenant  not  to  sua,  Os^  Metals 

Superiimd  Site,  Kansas  City,  Kansas. 


:  Notice  is  hereby  given  that  a 
ptopoaed  agreement  and  covenant  not  to 
sue  legarding  the  Site  at  120  Osage 
Avenue,  Kaiuas  City,  Kansas,  was 
signed  by  the  United  States 
Environmental  Protection  Agency  CEPA) 


on  May  7, 1996  and  approved  by  the 
United  States  Department  of  Justice  on 
May  24, 1996. 

MTE*:  EPA  will  receive,  until  August 
19, 1996,  Mrritten  comments  relating  to 
the  propoaed  agreement  and  covenant 
not  to  sue. 

MXWemB:  Comments  should  be 
addressed  to  Audrey  Asher,  Senior 
Assistant  Regional  Counael,  United 
States  Envirmunental  Protection 
Agency,  Region  Vn,  726  MiimesoU 
Avenue,  Kuisas  City,  Kansas  66101  and 
should  refar  to  the  Otage  Uelak 
Superfund  Site  Agreetaent  and 
Covenant  Not  to  Sue. 

The  proposed  agreement  and 
covenant  not  to  sue  may  be  examined  or 
obtained  in  person  or  l^  mail  at  the 
office  of  the  United  States 
Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue, 
Kansas  Qty,  KS  66101  (913)  551-7255. 
In  raiiuastiiig  a  mpy  plaeae  refar  to  the 
referenced  case  ana  ancloee  a  check  in 
the  amount  of  $10.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
United  States  Environmental  Protection 
Agency. 

mrnammmf  tnmumou:  The 
proposed  agreement  concams  the  1.7- 
acre  Osage  Metals  Superfund  Site 
("Site"),  located  at  120  Osage  Avenue  in 
Kansas  Qty,  Kansss.  The  Site  «ns  the 
location  of  metals  salvage  and 
reclamation  facilities  between  1948  end 
1993.  Semples  taken  at  the  Site  in  1994 
found  polychlorinated  biphenyls 
("PCBs")  in  surface  soils  at  levelsaa 
high  as  334  mg/kg,  and  lead 
contamination  in  levels  as  high  as 
56,600  mg/kg.  The  EPA  approved  a 
removal  action  at  the  ^ite  on  February 
13, 1095,  and  began  cleanup  in  March 
of  1995.  It  completed  its  work  in 
October  of  1995.  As  of  October  31, 1095, 
EPA  had  incurred  costs  in  excess  of  $1.1 
million  exclusive  of  interest.  On  June 
26, 1995,  EPA  perfected  a  CERCLA  lien 
on  the  Site  to  secure  its  $1.1  million  ia 
costs, 
le  Site  owner  and  the  Site  operator, 
who  are  liable  for  the  United  States' 
rasponae  costs  as  owner  and  operator  of 
the  Site,  have  no  valuable  assets  except 
for  their  peraooal  residence,  personal 
care  and  the  Site  itself.  Under  the  terms 
of  a  separate  agreement,  the  owner  baa 
agreed  to  transfer  tiUe  to  the  property 
(Site)  to  W.W.  Land  Company.  L.L.C 
iu.S.  V.  Noreen  Gieenbei^  et  al..  Civil 
SOiaD  96-Z289-JWL). 

Under  the  propoeed  egreement  and 
covenant  not  to  sue,  the  W.W,  Land 
Company,  LL.C  will  pay  the  United 
States  $80,000  in  exchsnge  for  a 
Covenant  Not  to  Sua  for  Past  Removal 
Costs  and  the  release  of  the  CERCLA 


lien  now  attached  to  the  property.  The 
W.W.  Land  Company,  which  had  no 
part  in  the  activities  that  gave  rise  to  the 
United  States'  response  costs  of  the  Site, 
plans  to  build  and  operate  a  commercial 
warehouse  on  the  Site. 
Dated:  |uly  2. 1996. 


Acting  Begiottei  Administiatorf  United  Stater 
Bwfironnmntoi  Protection  Agsncy,  Aagion  W/_ 
IFR  Doc  96-18043  FUsd  7-17-96: 8:4S  ami 
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Polcy  SMamaM  oni 

Cflorta  by  Fafvn  Cracflt  InatMuttona 


Farm  Credit  Administration. 
action:  Policy  statement. 


Section  5.17  of  the  Farm 
Credit  Act  of  1971,  as  amended  (Act) 
provides  the  Farm  Credit 
Administration  (FCA)  the  authority  to 
establish  standards  and  guidelines 
appropriate  fior  carrying  out  the 
purposes  of  the  Act  and  to  ensure  the 
ssiMy  and  soundness  of  the  Farm  Credit 
System  (PCS)  institutions.  Pursuant  to 
such  authorities,  the  FCA  Board  has 
adopted  a  Board  Policy  Statement  on 
Disaster  Relief  Efforts  by  Farm  Credit 
Institutions.  The  FCA  Board  in  its  Board 
Policy  Sutement  recognizes  that  natural 
and  man-made  disasters  and  their 
impact  on  a  specific  region  of  the 
country  or  specific  segment  of  the 
agricultural  community  are  occurrences 
that  FCS  institutions  are  required  to 
respond  to  from  time  to  time.  The  Board 
PoUcy  Statemeni  provides  the  general 
philosophy  of  the  FCA  with  regard  to 
disaster  relief  actions  by  FCS 
institutions.  The  Board  Policy  Statement 
elso  provides  general  direction  on  the 
principal  objectives  and  safety  and 
soundness  concerns  associated  with  any 
disaster  relief  actions  undertaken  by 
FCS  institutions. 
EFFECTIVE  (MTE:  Jime  13. 1996. 
FOn  FVUmtER  MFOntATKM  CONTACT: 
Dennis  K.  Carpenter,  Senior  Policy 
Analyst,  Regulation  Development, 
Office  of  Examination,  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive,  McLean,  Virginia  2210Z-5090, 
(703)  883-4498: 
or 

Rebecca  S.  Orlich,  Senior  Attorney, 
Regulatory  Enforcement  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLeen  Virginia  22102- 
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T/wv  WWIWIWl!  The  text  of 
the  Boaid'a  policy  statamanl  on  diuttar 
relief  effoits  by  Farm  Qedit  institutions 
is  set  fbitli  below  in  its  entirely: 

Fum  0«dit  AdnunlalnlMm  Boerd 
Policy  Staiament  on  Diiuler  KaUef 
EOods  by  Fum  Oedil  iMiitnbons 

NV-9ft-27 

PCA-PS-71 

Ethctive  Data:  June  13. 1996. 

Effect  on  Pnvious  Action:  Supersedes 
FCA  Booklattsr  368-OE.  September  14. 
1983. 

Source  of  Authority:  Section  5.17  of 
the  Farm  Credit  Act  of  1971.  as 
amended. 

The  FCA  board  hereby  adopts  the 
following  policy  statement: 

The  Farm  Credit  Administratioo 
(FCA)  recognizes  that  in  the  aftermath  of 
hurricanes,  floods,  droughts,  or  other 
natural  or  man-made  disasters,  specific 
sections  of  the  country  or  segments  of 
the  agricultural  community  are  declared 
to  be  disaster  areas.  Such  disaster  area 
declarations  may  be  made  by  the 
President  of  the  United  States,  the 
Governor  of  a  State,  or  a  specific  Federal 
or  State  government  agency.  When  a 
disaster  area  includes  a  rural 
community  where  a  Farm  Credit 
institution  is  located  or  does  business, 
the  institution  can  be  affected  in  two 
ways:  directly,  such  as  by  physical 
damage  to  the  institution  itself  or 
incapacitation  of  employees:  or 
indirectly,  such  as  by  damage  suffered 
by  individuals  and  businesses  with 
loans  ftom  the  institution.  In  the  interest 
of  providing  the  highest  quality  and 
most  efficient  service  to  agricultural 
borrowers,  the  FCA  encourages  Farm 
Cradit  institutions  operating  in  disaster- 
affected  areas  to  woric  within  their 
communities  to  help  alleviate  pressures 
on  barrowers  under  stress. 

When  conducted  in  a  reasonable  and 
prudent  manner,  the  efforts  of  Farm 
Credit  institutions  to  work  in  the 
public's  interest  with  bomnvera  in  the 
disaster  areas  will  be  considered 
consistent  with  safe  and  sound  business 
practices.  It  is  the  FCA's  belief  that  the 
institutions  have  considerable  flexibility 
under  the  existing  reeulatioos  to 
provide  appropriate  disaster  relief.  Such 
relief  efforts  may  include,  but  would  not 
necessarily  be  limited  to,  extending  the 
terms  of  loan  repayment  or  restructuring 
a  borrower's  debt  obligations.  In 
addition,  a  Farm  Credit  institution  nuy 
consider  easing  some  loan 
documentation  or  credit-extension 
terms  for  new  loans  to  certain  borrowers 
or  requesting  the  FCA  to  grant  relief 


from  specific  regulatory  requirements.  It 
is  the  FCA's  behef  that  the  principal 
objectivea  of  any  disaster  assistance 
program  developed  by  a  Farm  Credit 
institution  and  approved  by  its  board 
should  be  to:    . 

1.  Provide  necessary  and  timely  relief 
to  disaster-affected  customers  of  the 
insUtutian; 

2.  Minimize  the  adverse  affects  of  the 
disaster  on  the  profitability,  financial 
condition,  operating  efficiency,  and 
morale  of  customers,  as  well  as  on  the 
institution: 

3.  Review  applicable  statutory  and 
regulatory  requirements  and  determine 
whether  requesting  the  FCA  to  provide 
exceptions  from  regulatory  requirements 
would  be  appropriate:  and 

4.  Promote,  through  such 
consideiation  and  actions,  the  Farm 
Credit  System's  mandate  to  provide 
American  formers  and  ranchers  with 
sound,  adequate,  and  constructive  credit 
and  doaely  related  services. 

The  FCA  further  believes  that  proper 
risk  controls  and  management  oversight 
should  be  exercised  to  ensure  that  such 
efforts  serve  the  interests  of  the  lending 
institution  as  well  as  those  of  the 
commuaitv.  Any  institution  providing 
disaster  relief  should  document  such 
relief  actions  as  well  as  any  significant 
departures  from  otherwise  applicable 
institution  policies  and  proosduies. 

The  aforementioned  objectives  and 
risk  controls  are  conditions  and 
characteristics  on  which  the  FCA  will 
evaluate  an  institution's  relief  activities. 
These  objectives  and  risk  controls 
should  be  set  forth  in  any  request  to  the 
FCA  for  specific  regulatory  relief. 

The  FCA  also  recognizes  that 
-conditions  related  to  a  disaster  may 
impair  an  institution's  ability  to  comply 
in  a  timely  way  with  regulatory 
reporting  and  publishing  requirements. 
Farm  Credit  institutions  should  contact 
their  FCA  field  office  when  relief  from 
specific  regulatory  or  reporting 
requirements  is  needed. 

Additionally,  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Federal 
Reserve  Board)  has,  &x>m  time  to  time, 
granted  relief  from  certain  Regulation  Z 
requirements  to  consumers  located  in 
declared  disaster  areas.  It  is  likely  that 
the  Federal  Reserve  Board  will  continue 
to  promulgate  similar  temporary 
exceptions  in  disaster-affected  areas. 
Whan  this  occurs,  the  FCA  will,  as  a 
matter  of  convenience,  continue  to 
notify  the  Farm  Credit  institutions 
affected  by  Regulation  Z  exceptions. 

Adopted  this  t3th  day  of  luna,  1996  by 
order  of  the  Board. 


Detod'  )uly  12, 1998. 
FterdnUaa, 

Secntary.  Faim  OaditAdmMttmtloa  Board. 
IFR  Doc  W-lB2ia  Filed  7-17-98;  a.>4S  ami 


FEOCRAL  ELECTION  COMMSSION 

SuiuMfw  Act  MseonQ 

AQBICV:  Federal  Election  Commission. 

DATE  ANO  time:  Thursday,  July  25, 1996 

at  10:(XI  a.m. 

PlACC:  999  E  Street.  N.W.  Washington, 

D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

(TEM8  TO  BE  MSOMaCO: 

Conection  and  Approval  of  Minutes. 
Advisory  Opinion  1996-25:  Stanley  M. 
Brand  on  behalf  of  Sea&nn  Political 

Activity  Oonation  ("SPAD"). 
Advisory  Opinion  199e-2B:  Ridlard  W. 

Slunsr  on  belialf  of  tlie  Lehigh  Valley 

Qtimu  for  Don  Ritter. 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  MFOMtATMN: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
DdorasHaniy, 

AdministmUve  Astistant. 

IFR  Doc.  96-1 S436  Fiifld  7-16-96:  2:59  pm| 

muMa  coot  *nt-»t-it 


FEOCRAL  FINANCtAL  MSTTTUTIONS 
EXAMMATION  COUNCH. 

Unltotm  nnancM  InsUtuliOfta  Rating 
Systam 

AOBtCY:  Federal  Financial  Institutions 

Examination  Council 

ACTION:  Notice  and  request  for  comment. 


':  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  is  requesting  comment  on 
proposed  changes  to  the  Uniform 
Financial  institutions  Rating  System 
tUFIRS).  commonly  referred  to  as  the 
CAMEL  rating  system.  The  term 
"financial  institutions"  refers  to  those 
insured  deposit(»y  institutions  whose 
primary  Federal  supervisory  agency  is 
represented  on  the  FFIEC.  The  agencies 
comprising  the  FFIEC  are  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  the 
National  Credit  Union  Association 
(NCUA),  the  Office  of  the  Comptroller  of 
the  Currency  (OCC),  and  the  Office  of 
Thrift  Supervision  (OTS). 

The  proposed  revisions  update  the 
rating  system  to  reflect  chaises  that 
have  occurred  in  the  financial  aanrices 
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industry  and  in  supervisory  policies  and 
procedures  since  the  rating  system  was 
Brit  adopted  in  1979.  The  proposed 
changes  include:  The  reformatting  and 
clarification  of  the  existing  component 
rating  descriptions:  the  addition  of  a 
sixth  ratiog  oompooent  addressing 
sensitivity  to  market  risks;  an  increase 
in  emphasis  on  the  quality  of  risk 
management  processes  in  each  of  the 
rating  components,  particularly  in  the 
management  component:  the  addition  of 
language  in  composite  rating  definitions 
to  panilel  the  proposed  changes  in 
component  retiag  descriptions;  and,  the 
explicit  identification  of  the  risk  types 
that  are  to  be  considered  in  assigning 
component  ratings.  After  reviewing 
public  comments,  the  FFIEC  intends  to 
make  appropriate  additional  changes  to 
the  revised  UFDtS  and  adopt  a  final 
rating  system. 

The  FFIEC  notes  that  some  agericy 
regulations  currently  use  an  institution's 
UFIRS  or  CAMEL  rating  in  determining 
an  institution's  status  imder  those 
regulations.  The  agencies  may  consider 
amending  those  r^ulations  to 
incorporate  any  changes  made  to  the 
UFIRS  system. 

DATES:  Comments  must  be  received  by 
September  16, 1996, 

AOOMESacS:  CommenU  should  be  sent  to 
Joe  M.  Cleaver,  Executive  Secretary. 
Federal  Financial  Institutions 
Examination  Council.  2100 
Pennsylvania  Avenue  NW.,  Suite  200, 
Washington,  DC  20037.  or  by  facsimile 
transmission  to  (202)  634-6556. 

ran  mmMER  strowiATiON  contact: 

OOC:  Uwrenca  W.  (Bill)  Morris. 
National  Bank  Examiner.  Office  of 
Chief  National  Bank  Examiner,  (202) 
874-5350.  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street  SW., 
Washington,  DC  20219. 

FRB:  Kevin  Bertsch,  Supervisory 
Financial  Analyst.  (202)  452-5265,  or 
Constance  Powell,  Supervisory 
Financial  Analyst,  (202)  452-3506, 
Division  of  Banking  Supervision  and 
Regulation,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the 
Deaf  (TDD),  Dorothea  Thompson. 
(202)  452-3544,  Board  of  Coveraore  of 
the  Federal  Reserve  System,  20th  and 
C  Streets  nVv.,  Washington,  DC 
20551. 

FDIC:  Daniel  M.  Gautsch,  Examination 
Specialist.  (202)  898-6912.  Office  of 
Policy,  Division  of  Supervision.  For 
legal  issues,  Linda  L.  Stamp,  Counsel, 
(202)  898-7310,  Supervision  and 
Legislation  Branch,  Federal  Deposit 
Insunnoe  Corporation,  550  17th 
Street  NW„  Washington.  DC  20429. 


OTS:  WilUam  J.  Magrini,  Senior  Project 
Manager,  (202)  906-5744,  Supervision 
Policy,  Office  of  Thrift  Supervision. 
1700  G  Street  NW,.  Washington,  DC 
20552. 

SUPWIMTNTAWY  INFOMMTKM: 

Backgnand  Ittfonaatioa 

The  UFIRS  is  an  internal  supervisory 
rating  system  used  by  the  Federal 
supervisory  agencies  for  evaluating  the 
soundness  of  financial  institutions  on  a 
unifoim  basis  and  for  identifying  those 
institutions  requiring  special 
supervisory  attention  or  concern.  The 
UFIRS  was  adopted  in  1979  and  is 
commonly  referred  to  as  the  CAMEL 
rating  system.  Under  the  UFIRS,  each 
financial  institution  is  assigned  a 
composite  rating  based  on  an  evaluation 
and  rating  of  five  essential  components 
of  an  institution's  financial  condition 
and  operations.  These  component 
factors  address  the  adequacy  of  capital, 
the  quality  of  assets,  the  capability  of 
management,  the  quality  and  level  of 
earnings,  and  the  adequacy  of  liquidity. 
Both  the  composite  and  the  component 
ratings  are  assigned  on  a  1  to  5 
numerical  scale.  A  1  indicates  the 
strongest  performance  and  management 
practices,  and  the  least  degree  of 
supervisory  coooem.  while  a  5  indicates 
the  weakest  performance  and 
management  practices  and,  therefore, 
the  highest  degree  of  supervisory 
concern. 

The  composite  rating  reflects  an 
institution's  overall  financial  condition, 
compliance  with  laws  and  regulations, 
and  management  capability.  The 
composite  ratings  are  used  by  the 
Federal  supervisory  agencies  to  monitor 
aggregate  trends  in  the  overall 
soundness  of  financial  institutions. 

The  rating  system  also  provides  a 
means  for  the  Federal  supervisory 
agencies  to  monitor,  for  various 
statistical  and  supervisory  purposes,  the 
types  and  severity  of  problems  that 
institutions  may  be  experiencing.  This 
monitoring  is  possible  since  the 
composite  rating  assigned  under  UFIRS 
is  based  on  the  ratings  of  several 
essential  aspects  of  a  financial 
institution's  condition  and  operations. 
For  example,  liquidity  is  one  of  the 
aspects  of  an  institution's  operations 
that  is  assigned  a  component  rating. 
Thus,  UFIRS  allows  the  Federal 
supervisory  agencies  to  readily  identify 
all  institutions  that  are  experiencing  a 
liquidity  problem,  to  gauge  the  severity 
of  the  proolem,  and  to  determine  the 
level  of  supervisory  concern  that  may  be 
wananted. 

UFIRS  has  proven  to  be  an  effiactive 
means  for  the  Federal  supervisory 


agencies  to  determine  the  safety  and 
soundness  of  financial  institutions.  A 
number  of  changes,  however,  have 
occurred  in  the  financial  services 
industry  and  in  supervisory  policies  and 
procedures  since  the  rating  system  was 
first  adopted.  The  FFIEC's  Task  Force 
on  Supervision  has  reviewed  the 
existing  rating  system  in  light  of  these 
industry  trends.  The  Task  Force  has 
concluded  that  the  current  UI^IRS 
framework  continues  to  provide  an 
effective  vehicle  for  summarizing 
conclusions  sbout  the  soundness  of 
financial  institutions.  As  a  result,  the' 
FFIEC  proposes  to  retain  the  basic  rating 
framework,  and  the  revised  rating 
system  will  continue  to  assign  a 
composite  rating  based  on  an  evaluation 
and  rating  of  essential  components  of  an 
institution's  financial  condiUon  and 
operations.  However,  the  FFIEC 
proposes  certain  enhancements  to  the 
rating  system. 

Diimaaioii  of  Proposed  Qianges  to  the 
Ratiag  System 

1 .  Stnicture  and  Format 

The  FFIEC  proposes  to  enhance  and 
clarify  the  component  rating 
descriptions  by  reformatting  each 
component  into  three  distinct  sections. 
These  sections  are:  (a)  An  introductory 
paragraph  discussing  in  general  terms 
the  areas  to  be  considered  when  rating 
each  component:  (b)  a  bullet-style 
listing  of  the  specific  evaluation  bctore 
to  be  considered  when  assigning  the 
component  rating;  and.  (c)  a  brief 
qualitative  description  of  the  five  rating 
grades  that  can  be  assigned  to  a 
particular  component. 

2.  Component  for  Sensitivity  to  Market 
Risks 

The  FFIEC  propoaes  to  adopt  a  sixth 
rating  component  addressing  sensitivity 
to  market  risl^s.  This  component  would 
include  interest  rate  risk,  to  which  every 
institution  is  subject,  price  risk,  and 
foreign  exchange  risk. 

In  recent  years,  financial  institutions 
have  increased  their  holdings  of 
complicated  on-  and  off-balance  sheet 
instruments,  such  as  structured  notes 
and  collateralized  mortgaged  obligations 
(CMOs),  that  are  sensitive  to  changes  in 
interest  rates.  In  addition,  the  increase 
in  competitive  pressures  has 
constrained,  in  some  cases,  institutions' 
abilities  to  advantageously  price  loans 
and  deposits.  Thus,  there  is  a  growing 
need  for  fii>ancial  institutions  to 
monitor  and  manage  their  interest  rate 
risk,  as  well  at  for  the  Federal 
supervisory  agencies  to  monitor  the 
d^iee  of  this  risk.  In  addition,  for  those 
in^tutions  that  have  substantial  trading 
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opetationt  or  large  foreign  positions, 
there  is  an  increased  susceptibility  to 
price  and  foreign  excliange  risks  that 
also  must  be  closely  monitored  by  the 
Federal  supervisory  agencies. 

Under  the  current  IJFIRS.  these 
market  risks  are  considered  within  a 
number  of  components.  For  example, 
interest  rate  risk  is  considered  when 
evaluating  the  earnings  component 
since  this  risk  can  have  a  direct  effect 
on  future  earnings.  Interest  rate  risk  is 
also  considered  when  evaluating  the 
liquidity  component  since  interest  rate 
rislcis  a  factor  of  an  institution's  overall 
asset/liability  management  practices. 
Under  the  revised  rating  system,  certain 
aspects  of  an  institution's  sensitivity  to 
market  risks  would  continue  to  be 
considered  when  evaluating  these  other 
components.  However,  the  conclusions 
on  an  institution's  sensitivity  to  interest 
rate,  price,  and  foreign  exchange  risks 
would  be  summarized  under  the  new 
component  in  recognition  of  the  impact 
these  risks  can  have  on  an  institution's 
overall  risk  profile. 

3.  Bisk  Management 

The  FFIEC  is  proposing  that  the 
revised  rating  system  reflect  an  increase 
in  emphasis  on  risk  management 
processes.  The  Federal  supervisory 
agencies  currently  consider  the  quality 
of  risk  management  processes  in  - 
applying  the  UFIRS,  particularly  in  the 
management  component.  Changes  in  the 
financial  services  industry,  however, 
have  broadened  the  range  of  financial 
products  offered  by  institutions  and 
accelerated  the  pace  of  transactions. 
These  trends  reinforce  the  importance  of 
institutions  having  sound  risk 
management  processes.  Accordingly, 
the  revised  rating  system  would  contain 
language  in  each  of  the  components 
emphasizing  the  consideration  of 
prtxxsses  of  identify,  measure,  monitor, 
and  control  risks. 

4.  Compoaite  Rating  Definitions 
The  FFIEC  is  proposing  changes  in 

the  composite  rating  definitions  to 
parallel  the  changes  in  the  component 
rating  descriptions.  Under  the  FFIECs 
proposal,  the  revised  compasite  rating 
definitloiis  would  contain  an  explicit 
reinence  to  the  quality  of  overaU  risk 
management  practices.  The  basic 
context  of  the  existing  composite  rating 
definitions  is  being  retained.  The 
composite  rating  would  continue  to  be 
based  on  a  careful  evaluation  of  an 
institution's  managerial,  operational, 
financial,  and  compliance jjerfui tnanoe. 

5.  Identification  of  Bisk  Type* 

The  FFIEC  is  proposing  that  the  types 
of  risks  aawdatad  with  each  of  the 


component  ratings  be  explicitly 
identified.  For  example,  the  proposed 
rating  description  for  asset  quality  notes 
that  a  primary  consideration  in 
assigning  the  component  rating  is  an 
assessment  of  credit  risk  associated  tvith 
loans,  investments,  other  real  estate 
owned,  and  certain  off-balance  sheet 
transactions.  However,  all  other  risks 
affecting  the  quality  of  assets,  including, 
but  not  limited  to,  operational,  market, 
reputation,  strategic  and  compliance 
risks,  also  would  oe  considered. 

Request  for  Cmnments 

The  FFIEC  requests  comment  on  the 
proposed  changes  to  tbe  rating  system. 
In  addition,  the  FFIEC  invites  comments 
on  the  follo%viiig  questioiu: 

1.  Does  the  proposed,  revised  rating 
sjrstem  capture  the  essential  aspects  of 
a  financial  institution's  condition, 
compliance  with  laws  and  regulations, 
and  overall  operating  soundness?  If  not, 
what  additional  or  different  components 
should  be  considered? 

2.  Does  tbe  proposed  managemmt 
component  rating  adequately  represent 
an  assessment  of  the  quality  of  the  board 
of  directora'  and  management's 
oversight  regarding  an  institution's 
operating  performaixa,  risk 
management  practices,  and  intamal 
controls?  If  not,  what  other  bctors 
should  be  considered  when  rating 
management? 

PiO|ius«cl  Text  of  Ike  UaiConn  Financial 
Inatitntiaiia  Rating  Systam 

Uniform  Financial  Institutions '  Bating 
Syiiem 

Introduction 

The  Uniibim  Financial  Institutions 
Rating  System  (UFIKS)  was  adopted  by 
the  Fedmal  Financial  Institutions 
Examination  Council  (FFIEC)  on 
November  13, 1979.  Over  the  years,  the 
UFIRS  has  proven  to  be  an  effective 
internal  supervisory  tool  for  evaluating 
the  soundness  of  financial  institutions 
on  a  uniform  basis  and  for  identifying 
those  institutions  requiring  special 
attention  or  concern.  A  number  of 
changes,  however,  have  occurred  in  the 
banking  industry  and  in  the  Federal 
supervisary  agencies'  poUdes  and 
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procedures  which  have  prompted  a 
review  and  revision  of  the  1979  rating 
system.  The  revisions  to  UFIRS  include 
the  addition  of  a  sixth  component 
addressing  sensitivity  to  market  risks; 
the  explicit  refarence  to  the  quality  of 
risk  management  processes  in  the 
management  component;  and  the 
identification  of  risk  elements  within 
the  composite  and  component  rating 
descriptions. 

The  UFIRS  lakes  into  consideration 
pertain  financial,  managerial,  and 
compliance  factors  that  are  common  to 
all  institutions.  Under  thic  system,  the 
supervisory  agencies  endeavor  to  ensure 
that  all  financial  institutions  are 
evaluated  in  a  comprehensive  and 
uniform  manner,  and  that  supervisory 
attention  is  appropriately  focused  on  the 
financial  institutions  exhibiting 
financial  and  operational  waaimessas  or 
adverse  trends. 

The  UFIRS  also  serves  as  a  luefiil 
vehicle  for  identifyioc  problem  or 
deteriorating  financial  institutioiu,  as 
well  as  for  categorizing  institutions  with 
deficiencies  in  particular  component 
areas.  Further,  the  rating  system  assists 
Congress  in  following  safety  and 
soundness  trends  and  in  assessing  the 
aggregate  strength  and  soundness  of  the 
financial  industry.  As  such,  the  UFIRS 
assists  the  agencies  in  fulfilling  their 
collective  mission  of  maintaining 
stability  and  public  confidence  in  the 
nation's  financial  system. 

Overview 

Under  the  UFIRS.  each  financial 
institution  is  assigned  a  composite 
rating  based  on  an  evaluation  and  rating 
of  six  essential  components  of  an 
institution's  financial  condition  and 
operations.  These  component  factore 
address  the  adequacy  of  capital,  the 
quality  of  assets,  the  capability  of 
management,  the  quality  and  level  of 
earnings,  the  adequacy  of  liquidity,  and 
tha  sensitivity  to  market  risks. 

Composite  and  component  ratings  are 
assigned  based  on  a  1  to  5  numerical 
scale.  A  1  indicates  the  highest  rating, 
strongest  performance  and  risk 
management  practices,  and  least  degree 
of  supervisory  concern,  while  a  5 
indicates  the  lowest  rating,  weakest 
performance  and  risk  management 
practices  and,  therefore,  the  highest 
degee  of  supervisory  concern. 

The  composite  rating  generally  beore 
a  cloee  relationship  to  the  component 
ratings  assigned.  Each  component  rating 
is  based  on  a  qualitative  analysis  of  the 
factors  comprising  that  component  and 
its  intemlationship  with  the  other 
compooenta.  When  assigning  a 
composite  rating,  some  components 
may  be  given  more  weight  than  otbera 
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depending  on  the  situation  at  the 
institution.  In  general,  assignment  of  a 
composite  rating  may  incorporate  any 
bctoT  that  bean  significantly  on  the 
overall  condition  and  soundness  of  the 
financial  institution.  Therefore,  the 
composite  rating  is  not  derived  by 
computing  an  arithmetic  average  of  the 
component  ratings. 

The  ability  of  management  to  respond 
to  rhanging  circumstances  and  to 
address  the  risks  that  may  arise  fiom 
changing  business  conditions,  or  the 
initiation  of  new  activities  or  products, 
is  an  important  factor  in  evaluating  a 
financial  institution's  overall  risk  profile 
and  tbe  level  of  supervisory  attentian 
warranted.  For  this  reason,  the 
management  component  is  given  special 
consideration  when  assigning  a 
composite  rating. 

Tbe  following  two  sections  contain 
the  composite  rating  definitions,  and  the 
descriptions  and  definitions  for  the  six 
component  ratings. 

Composite  Ratings 

Composite  ratings  are  based  on  a 
careful  evaluation  of  an  institution's 
managerial,  operational,  financial,  and 
compliance  performance.  The  six  key 
components  used  to  assess  an 
institution's  financial  condition  and 
operations  are:  capital  adequacy,  asset 
quality,  management  capability, 
earnings  quantity  and  quality,  the 
adequacy  of  liquidity,  and  sensitivity  to 
market  risks.  The  rating  scale  ranges 
from  1  to  5,  with  a  rating  of  1  indicating 
the  strongest  performance  and  risk 
management  practices,  and  the  level  of 
least  supervisory  concern.  A  5  rating 
indicates  the  most  critically  deficient 
level  of  performance,  the  vreakest  risk 
management  practices,  and  the  greetest 
supervisory  concern.  The  composite 
ratings  are  defined  as  follows: 

Composite  1 

Financial  institutions  in  this  group 
are  soimd  in  every  respect;  as  such,  all 
components  are  rated  1  or  2.  Any 
weakness  is  minor  and  can  be  handled 
in  a  routine  manner  by  management. 
Substantial  compliance  with  laws  and 
regulations  is  noted.  These  financial 
institutions  are  more  capable  of 
withstanding  the  vagaries  of  business 
conditions  and  are  resistant  to  outside 
infiuencas  such  as  economic  instability 
in  their  trade  area.  As  a  result,  these 
financial  institutions  exhibit  the 
strongast  performance  and  risk 
management  practices  and  give  no  cause 
for  superviaoiy  coocem. 


Composite  2 

Financial  institutions  in  this  group 
are  fundunentally  sound.  For  a 
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financial  institution  to  receive  this 
rating,  normally  no  component  rating 
should  be  more  seven  than  3.  Only 
modest  weaknesses  an  present  and  are 
well  within  roanagemenl's  capabilities 
and  willingness  to  cotract.  These 
financial  institutions  are  stable  and  are 
capable  of  withstanding  business 
fluctuations.  These  financial  institutions 
are  in  substantial  compliance  with  laws 
and  regulations  and  there  are  no 
material  supervisory  concerns.  Overall 
risk  management  practices  are 
satisfactory.  As  a  result,  tha  supervisory 
response  is  informal  and  limited. 

Composite  3 

Financial  insdtutions  in  this  group 
exhibit  some  degree  of  supervisory 
concern  in  one  or  more  of  the 
component  areas.  These  financial 
institutions  exhibit  a  combination  of 
weaknesses  that  may  range  from 
moderate  to  severe.  Risk  management 
practices  may  be  less  than  satisfactory. 
The  concerns,  however,  are  not  of  the 
magnitude  to  cause  a  component  to  be 
rateid  more  severely  than  4. 

Financial  institutions  in  this  group 
generally  are  less  capable  of 
withstanding  business  fluctuations;  are 
more  vulnerable  to  outside  influences 
than  those  institutions  rated  a 
composite  1  or  2;  and,  management  may 
lack  the  ability  or  willingness  to 
effectively  address  weaknesses  within 
appropriate  time  frames.  Additionally, 
these  financial  institutions  may  be  in 
significant  noncompliance  with  laws 
and  regulations.  These  financial 
institutions  are  a  supervisory  concern 
and  require  more  than  normal 
supervision,  which  may  include  formal 
or  informal  enforcement  actions.  Failure 
appeara  tmlikely,  however,  given  the 
overall  strength  and  financial  capacity 
of  these  institutions. 

Composite  4 

Financial  institutions  in  this  group 
are  in  an  unsafe  and  unsotmd  condition. 
These  are  serious  financial  or 
managerial  deficiencies  that  result  in 
unsatislactory  performance.  The 
problems  range  from  severe  to  critically 
deficient.  Risk  management  practices 
are  generally  unacceptable.  "The 
we^aiesaes  and  problems  are  not  being 
satisfactorily  addressed  or  resolved  by 
management.  There  may  be  significant 
noncompliance  with  laws  and 
regulations.  Financial  institutions  in 
this  group  generally  are  not  capable  of 
withstanding  business  fluctuations. 
Close  supervisory  attention  is  required, 
which  means,  in  most  cases,  formal 
enforcement  action  is  necessary  to 
address  the  problems.  Institutions  in 
this  group  pose  a  risk  to  the  deposit 


insurance  fund.  Failure  is  a  distinct 
possibility  if  the  problems  and 
weaknesses  are  not  satisfactorily 
addressed  and  resolved. 

Composite  5 

Financial  institutions  in  this  ^up 
are  in  an  extremely  unsafe  and  unsound 
condition,  exhibit  a  critically  deficient 
performance,  often  contain  the  weakest 
risk  management  practices,  and  are  of 
the  greatest  supervisory  concern.  The 
volume  and  severity  of  problems  is 
beyond  management's  ability  or 
willingness  to  control  or  correct. 
Immediate  outside  financial  or  other 
assistance  is  needed  in  order  for  the 
financial  institution  to  be  viable. 
Continuous  close  supervisory  attention 
is  warranted.  Institutions  in  this  group 
pose  a  significant  risk  to  the  deposit 
insurance  fund.  Failure  is  highly 
probable  and  the  least-cost  resolution 
alternatives  are  being  considered  by  the 
appropriate  agencies. 

Compooent  B«Hng« 

Each  of  the  component  rating 
descriptions  is  divided  into  three 
sections:  an  introductory  paragraph;  a 
list  of  the  principal  evaluation  facton 
that  relate  to  that  component;  and,  a 
brief  description  of  each  numerical 
rating  for  that  component.  Some  of  the 
evaluation  factore  are  reiterated  under 
one  or  more  of  the  other  components  to 
reinforce  the  inteirelationship  between 
components. 

Capital  Adequacy 

A  financial  institution  is  expected  to 
maintain  capital  commensurate  with  its 
existing  and  potential  risk  exposures 
and  the  ability  of  management  to 
identify,  measure,  monitor,  and  cootrol 
these  exposures.  The  effect  of  credit, 
maricet  and  other  risks  on  the  financial 
condition  of  an  institution  should  be 
considered  when  evaliuiting  the 
adequacy  of  capital.  The  types  and 
quantity  of  risk  inherent  in  an 
institution's  activities  will  determine 
the  extent  of  which  it  may  be  necessary 
to  maintain  capital  at  levels  above 
required  regulatory  minimums  to 
properly  reflect  the  potentially  adverse 
consequences  that  these  risks  may  have 
on  the  institution's  capital. 

The  capital  adequacy  of  an  institution 
is  rated  based  on  an  assessment  of: 

a  The  level  and  quality  of  capital  and 
the  overall  financial  condition  of  the 
institution. 

e  Tbe  nature  and  extent  of  risks  to  the 
organization. 

a  The  ability  of  management  to 
identify^  meastue,  monitor,  and  control 
risk  and  address  emerging  needs  Sat 
additional  capital. 
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•  The  natura,  trend,  and  volume  of 
problem  asaets.  and  the  adequacy  of 
allowances  for  loan  and  leaae  losaea  and 
other  valuation  reiervaa. 

•  Balance  sheet  composition, 
including  the  nature  and  amount  of 
intangible  assets,  market  risk. 
concentration  risk,  and  risks  associated 
Mrith  nootiaditionai  activities. 

•  Risk  exposure  represented  by  off- 
balance  sheet  activities. 

•  The  quality  and  strength  of 
earnings,  and  the  reasonableness  of 
dividends. 

•  Prospects  and  plans  for  gtotirth,  as 
well  as  past  experience  in  managing 
gro«rth. 

•  Access  to  capital  markets  and  other 
sources  of  capital. 

•  Compliance  with  applicable  la%irs, 
regulations,  and  suparvisoiy  guidelines, 
including  plans  far  maintaining 
adequate  capital  or  correcting  other 
deficiencies. 

Ratings 

1.  A  rating  of  1  indicates  a  strong 
capital  level  that  is  more  than  adequate 
to  support  an  institution's  risk  profile. 

2.  A  rating  of  2  indicates  a  satisfactory 
capital  level  given  the  financial 
institution's  risk  exposure  and  the 
quality  of  its  risk  management  practices. 

3.  A  rating  of  3  indicates  a  less  than 
satisfsdofy  level  of  capital  that  does  not 
fully  support  the  institution's  risk 
profile.  Tlie  rating  indicates  a  need  for 
improvement,  even  if  the  institution's 
capital  level  exceeds  Tnini>n"n? 
regulatory  end  statutory  requirements. 

4.  A  rating  of  4  indicates  a  deficient 
level  of  capital.  In  light  of  the  level  of 
risk  exposure,  viability  of  the  institution 
may  be  threatened.  Assistance  from 
shareholders  or  other  external  sources  of 
financial  support  is  required. 

5.  A  rating  of  5  indicates  a  critically 
deficient  level  of  capital  such  that  the 
institution's  viability  is  threatened. 
Immediate  assistance  irom  shareholders 
or  other  external  sources  of  financial 
support  is  reqtiired. 

Asset  Quality 

The  asset  quality  rating  reflects  the 
quantity  of  existing  and  potential  credit 
risk  associated  with  the  loan  and 
investment  portfolios,  other  real  estate 
owned,  and  off-balance  sheet 
transactions.  The  ability  of  management 
to  identify,  measure,  monitor,  and 
control  credit  risk  is  also  reflected  hare. 
The  evaluation  of  asset  quality  should 
consider  the  adequacy  of  the  allowance 
for  loan  and  lease  losses  and  weigh  the 
expoeure  to  counterparty,  issuer,  or 
bcnower  default  under  actual  or 
implied  contractual  agreements.  All 
other  risks  that  may  aAect  the  value  or 


salability  of  an  institution's  assets, 
including,  but  not  limited  to,  opeortiiig, 
market,  reputation,  strategic,  or 
oompUanca  risks  should  also  be 
considered. 

The  aaaat  qoaUtv  of  a  financial 
iiutitutian  is  rated  based  on  an 
assessment  of: 

•  The  adequacy  of  underwriting 
standards  and  appropriateness  of  risk 
identification  practices. 

•  The  level,  distribution,  severity, 
and  trend  of  classified  assets, 
nonaccrual  and  restructured  loans, 
delinquent  loans,  and  nonperforming 
assets. 

•  The  adequacy  of  the  allowance  for 
loan  and  lease  losses  and  other  asset 
valuation  reserves. 

•  The  exposure  to  off-balance  sheet 
transactions,  such  aa  unfunded 
commitments,  commercial  and  standby 
letters  of  credit,  and  lines  of  cmdit. 

•  The  voliune,  diversification,  and 
quality  of  the  loan  and  investment 
portfolios. 

•  The  extent  of  securities 
underwriting  activities  and  exposure  to 
counterpartiee  in  trading  activities. 

•  The  existence  of  asset 
concentrations. 

•  The  adequacy  of  loan  and 
investment  policies,  procedures,  and 
practices. 

•  The  ability  of  management  to 
properly  administer  its  assets,  including 
the  timely  idenUfication  and  collection 
of  problem  assets. 

•  The  adequacy  of  internal  contitils 
and  management  information  systems. 

•  CompUanoe  with  applicable  laws 
and  regulatiobs, 

Ratings 

1.  A  rating  of  1  indicates  strong  asset 
quality  and  credit  administration 
practices  without  either  significant 
weaknesses  or  risk  exposure.  Asaet 
quality  in  such  institutions  is  of 
minimal  supervisory  concern. 

2.  A  rating  of  2  indicates  satisfsctory 
asset  quality  and  credit  administration 
practices.  The  level  and  severity  of 
classifications,  other  weaknesses,  and 
risks  warrant  a  limited  level  of 
supervisory  sttention. 

3.  A  rating  of  3  is  assigned  when  asaet 
quality  or  credit  administration 
practices  are  less  than  satisfactory. 
Trends  may  be  stable  or  indicate 
deterioration  in  asset  quality  or  an 
increase  in  risk  exposure.  The  level  and 
severity  of  classified  assets,  other 
weaknesses,  and  risks  require  an 
elevated  level  of  supervisory  concern. 
There  is  generally  a  need  to  improve    ' 
credit  administration  and  risk 
management  practices. 

4.  A  rating  of  4  is  assigned  to  financial 
institutions  with  deficient  asset  quality 


or  credit  administration  practices.  The 
levels  of  risk  and  problem  assets  are 
significant,  inadequately  controlled,  and 
subject  the  financial  institution  to 
potential  losses  in  excess  of  a  reasonable 
limit  that,  if  left  unchecked,  may 
threaten  its  viability. 

5.  A  rating  of  5  represents  critically 
deficient  asset  quality  or  credit 
administration  practices  that  present  an 
imminent  threat  to  the  institution's 
viability. 

Managemtnt 

The  capability  of  the  board  of 
directon  and  management  to  identify, 
measure,  monitor,  and  control  the  risks 
of  an  inMitution's  activities  and  to 
ensure  a  financial  institution's  safe, 
sound,  and  efficient  t>p«ation  in 
compliance  with  applicable  laws  and 
regulations  is  reflected  in  this  rating. 
Depending  on  the  nature  and  scope  of 
an  institution's  activities,  management 
practices  may  need  to  address  some  or 
all  of  the  following  risks:  credit,  marJM. 
operating  or  transaction,  reputation, 
strategic,  compliance,  legal,  liquidity, 
and  other  risks.  Sound  management 
practices  are  demonstrated  by:  active 
oversight  by  the  board  of  diractora  and 
management:  competent  peraonnel: 
adequate  policies,  processes  and 
controls  addressing  areas  of  an 
institution's  operations;  and  efiisctive 
risk  monitoring  and  management 
informatian  systems.  This  rating  should 
refiect  the  board's  and  management's 
ability  as  it  applies  to  all  aspects  of 
banking  operations  as  well  as  other 
financial  service  activities  in  which  the 
institution  may  be  involved. 

The  performance  of  management  and 
the  boerd  of  directors  and  the  quality  of 
risk  management  is  rated  based  upon  an 
assessment  of: 

•  The  level  and  quality  of  overeight 
and  support  of  institution  activities  by 
the  board  of  directors  and  management. 

•  The  ability  of  the  board  of  directore 
and  management  to  plan  for,  and 
respond  to,  changing  dicumstances, 
and  address  risks  that  may  arise  from 
changing  business  conditions  or  the 
initiation  of  new  activities  or  products. 

•  The  adequacy  of  and  combrmance 
with,  internal  policies  and  controls 
addressing  the  operations  and  risks  of 
significant  activities. 

•  The  accuracy,  timeliness,  and 
effectiveness  of  management 
informatian  and  risk  monitoring 
systems. 

•  The  adequacy  of  audits  end-internal 
controls  to:  promote  effective  operations 
and  reliable  financial  and  regulatory 
reporting;  safeguard  assets;  and  ensure 
compliance  with  laws,  regulations,  and 
internal  policies. 


•  CampUance  with  laws  and 
ragulaUoos. 

•  Responsiveness  to 
recommendations  from  auditon  and 
supervisory  authorities. 

•  Management  depth  and  succession. 

•  The  extent  that  the  board  of 
dutectars  and  manageinent  is  affected 
by,  or  susceptible  to,  dominant 
influence  or  concentration  of  authority. 

•  Reasonableness  of  compensation 
policies  and  avoidance  of  self-dealing. 

•  Demonstrated  willingness  to  serve 
the  legitimate  banking  nasds  of  the 
community. 

•  The  overall  performance  of  the 
institution  and  the  level  of  risk  to  which 
it  ^exposed. 

flotuigs 

1.  A  rating  of  1  indicates  strong 
parfoimance  by  management  and  the 
board  of  directors  and  strong  risk 
management  practices.  All  significant 
risks  are  consistently  and  effectively 
identified,  measured,  monitored,  and 
controlled.  Management  and  the  board 
have  demonstrated  the  ability  to 
promptly  and  successfully  address 
existing  and  potential  problems  and 
risks. 

2.  A  rating  of  2  indicates  satisfactory 
management  and  board  performance 
and  risk  management  practices.  Minor 
weakness  may  exist,  but  are  not  material 
to  the  safety  and  soundness  of  the 

'  institution  and  are  being  addressed.  In 
general,  significant  risks  and  problems 
are  effectively  identified,  measured, 
monitored,  and  controlled. 

3.  A  rating  of  3  indicates  management 
and  board  performance  or  risk 
management  practices  that  need 
improvement.  Performance  or  risk 
management  practices  are  less  than 
satisfactory  given  the  nature  of  an 
institution's  activities.  The  capabilities 
of  management  and  the  board  of 
directors  may  be  insufficient  for  the 
type,  size,  or  condidon  of  the 
institution.  Problems  and  significant 
risks  may  be  inadequately  identified, 
measured,  monitored,  or  controlled. 

4.  A  rating  of  4  indicates  deficient 
management  and  board  performance  or 
risk  management  practices.  Risk 
management  practices  are  inadequate 
ccmsldering  the  institution's  activities, 
or  the  level  of  problems  and  risk 
exposure  is  excessive.  Problems  and 
significant  risks  are  inadequately 
identified,  measured,  monitored,  or 
controlled  and  require  immediate  action 
by  the  board  and  management  to 
preserve  the  soundness  of  the 
institution.  Replacing  or  strengthening 
of  management  or  the  board  may  be 
neceasary. 


5.  A  rating  of  S  indicates  critically 
deficient  management  and  board 
performance  or  risk  management 
practices.  Management  and  the  board  of 
directon  have  not  demonstrated  the 
ability  to  correct  proUanis  and 
implement  appropriate  risk 
management  practices.  Problems  and 
significant  risks  are  inadequately 
identified,  measured,  monitored,  or 
controlled  and  now  threaten  the 
continued  viability  of  the  institution. 
Replacing  or  strengthening  of 
management  or  the  board  of  diractora  is 
necessary. 

Earnings 

This  rating  reflects  not  only  the 
quantity  of  earnings,  but  also  facton 
that  may  affect  the  sustainability  or 
quality  of  earnings.  The  quantity  as  vrall 
as  the  quahty  of  earnings  can  be  affected 
by  excessive  or  inadequately  managed 
credit  risk,  that  may  result  in  loan  losses 
and  require  additions  to  the  allowance 
for  loan  and  lease  losses,  or  high  levels 
of  market  risk,  that  may  unduly  expose 
an  institution's  earnings  to  volatility  in 
interest  rates.  The  quality  of  earnings 
may  also  be  diminished  by  undue 
reliance  on  extraordinary  gains, 
nonrecurring  events,  or  favorable  tax 
effects.  Future  earnings  may  be 
adversely  affected  by:  an  inability  to 
forecast  or  control  funding  and 
operating  expenses;  improperly 
executed  or  ill-advised  business 
strategies;  or  poorly  managed  or 
uncontrolled  exposure  to  other  risks. 

The  rating  of  an  institution's  earnings 
vrill  be  based  on  an  assessment  of: 

•  The  level  of  earnings,  including 
trends  and  stability. 

•  The  ability  to  provide  for  adequate 
capital  through  retained  earnings. 

•  The  quality  and  sources  of  earnings. 

•  The  level  of  expenses  in  relation  to 
operations. 

•  The  adequacy  of  the  budgeting 
systems,  forecasting  processes,  and 
management  information  systems  in 
general. 

•  The  exposure  to  credit  risk  and  the 
adequacy  of  the  allowance  for  loan  and 
lease  losses  and  other  valuation 
allowance  accounts. 

•  The  exposure  to  market  risks  such 
as  interest  rate,  foreign  exchange,  and 
price  risks. 

•  The  level  of  compliance  with 
applicable  laws  and  regulatioiu. 

Ratings 

1.  A  rating  of  1  indicates  earnings  that  ■' 
are  strong.  Earnings  are  sufficient  to 
support  operations  and  maintain  an 
adequate  level  of  capital  after 
consideration  is  given  to  risks  and  other 


factors  aflacting  the  quaUty  and  quantity 
of  earning. 

2.  A  rating  of  2  indicates  earnings  that 
an  satisfectory.  However,  earnings  that 
an  relatively  static  or  even 
axpndandng  a  alight  decline,  may 
receive  a  2  rating  provided  die 
institution's  level  of  earnings  is 
adequate  in  view  of  the  assessment 
tactore  listed  above. 

3.  A  rating  of  3  should  be  accorded  to 
earnings  that  need  to  be  improved  in 
order  to  fully  support  operations  and 
provide  for  the  accretiOR  of  capital  in 
relation  to  the  financial  institution's 
inherent  risks. 

4.  A  rating  of  4  indicates  earnings  are 
deficient  to  support  operations  and 
retain  an  appropriate  capital  level. 
Institutions  so  rated  may  be 
characterized  by  erratic  fluctuations  in 
net  income  or  net  interest  margin,  the 
development  of  a  significant  negative 
trend,  nominal  earnings,  unsiistainable 
earnings,  intermittent  losses  or  a 
substantive  drop  In  earnings  from  the 
previous  year. 

5.  A  rating  of  5  indicates  earnings 
performance  that  is  critically  deficient. 
A  financial  institution  with  earnings 
rated  S  is  experiencing  losses  that 
represent  a  distinct  threat  to  its  viability 
through  the  erosion  of  capital. 

Liquidity 

In  evaluating  a  financial  institution's 
liquidity  position  and  risk, 
consideration  should  be  given  to  current 
and  prospective  sources  of  liquidity 
compared  to  furding  needs,  as  well  as 
to  the  adequacy  of  funds  management 
practices.  In  general,  fimds  management 
practices  should  ensure  that  an 
institution  is  able  to  maintain  a  level  of 
liquidity  sufficient  to  meet  its  financial 
ohUgations  in  a  timely  manner  and  to 
fulfill  the  legitimate  credit  needs  of  its 
community.  Practices  should  reflect  the 
ability  of  the  institution  to  manage 
unplanned  changes  in  funding  sources, 
as  well  as  react  to  changes  in  market 
conditions  that  affect  the  ability  to 
quickly  liquidate  assets  with  minimal 
loss.  In  addition,  funds  management 
practices  should  ensure  that  liquidity  is 
not  maintained  at  a  high  cost,  or 
through  undue  reliance  on  funding 
sources  that  may  not  be  available  in 
times  of  financial  stress  or  adverse 
changes  in  market  conditions. 

Liquidity  is  rated  based  on  a  review 
and  assessment  of: 

•  The  adequacy  of  liquidity  sources 
compared  to  present  and  future  needs 
and  the  ability  of  the  institution  to  meet 
liquidity  needs  without  adversely 
affecting  operations  or  condition. 

•  The  availability  of  assets  readily 
convertible  to  cash  without  undue  loss. 
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•  Aaam  to  money  nuifcala  tad  othar 
aouicn  of  funding. 

•  The  level  of  dlvenificaiiaa  of 
funding  lourceK,  both  on-  md  off- 
beknce  iheet. 

•  The  degne  of  relianoe  on  iboit-tana, 
volatile  wurcet  of  fundi,  including 
bonowlngt  end  brokered  depocits. 

•  The  tnnd  and  itabillty  of  depoeiti. 

•  The  ability  to  lecuritize  and  sell 
certain  pools  of  BiaetB. 

•  The  compalenca  of  management  to 
properly  identily.  measure,  monitor  and 
control  the  institution's  liquidity 
position,  including  the  effectiveness  of 
Kinds  management  strategies,  liquidity 
policies,  management  infoimation 
systems,  and  contingency  funding 
plans.  i 

>  Compiianoe  with  applicable  laws 
and  regulations. 

Ratings 

1.  A  rating  of  1  indicates  a  Strang 
liquidity  position  and  well-developed 
funds  management  practices  after 
consideration  of  risk  and  othar  bctors. 
The  institution  has  reliable  access  to  a 
sufficient  volume  of  liquidity  to  meet 
present  end  antidpated  liquidity  needs. 
Access  to  external  sources  of  funds  is  on 
favorable  terms. 

2.  A  rating  of  2  indicates  satisbctwy 
levels  of  liquidity  and  risks.  Iral  modest 
weaknesses  may  be  evident  in 
quantitative  measures  of  liquidity  or  in 
funds  management  practices  given  risk 
exposures. 

3.  A  rating  of  3  denotes  liquidity  and 
risk  levels  or  funds  management 
practices  in  need  of  improvement. 
Institutions  rated  3  for  liquidity  may 
lack  ready  access  to  funds  on  reasonable 
terms  and  may  evidence  significant 
weaknesses  in  funds  management 
practices  given  risk  exposures. 

4.  A  rating  of  4  represents  a  deficient 
liquidity  and  risk  position  for  current 
and  anticipated  needs  and  inadequate 
funds  management  practices. 
Institutions  so  rated  may  not  be  able  to 
obtain  fiinds  from  traditional  funding 
sources  to  meet  risk  exposures. 

5.  A  rating  of  5  indicates  s  liquidity 
and  risk  position  so  critically  deficient 
that  the  continued  viability  of  the 
institution  is  threatened,  institutions 
rated  5  for  liquidity  require  immediate 
external  financial  assistance  to  meet 
maturing  obligations  and  other  liquidity 
needs. 

Sensitivity  to  Market  Risks 

The  sensitivity  to  market  risks 
component  reflects  the  degree  to  which 
changes  in  interest  rates,  foreign 
exhchange  rates,  or  commodity  or 
equity  prices  can  aSisct  a  financial 
instibition's  assets,  earnings,  liabilities 


and  capital  values.  The  capacity  of 
management  to  identify,  maaaura. 
monitor  and  control  market  risk 
axposura  is  also  a  factor  that  should  be 
constdarad.  Maikat  risks  encompass 
inlarest  Ma  risk,  price  risk,  md  fonign 
exchange  risk.  Tlw  primary  element 
conaidaiad  in  evaluatiiig  market  risks  is 
the  sensitivity  of  assets,  Uabilitias,  off- 
balance  sheet  commitments,  and 
earnings  to  varisbiHty  in  interest  rates. 
This  vulnarsfailily  is  meesured  by 
potential  changes  in  earnings  or 
economic  value  of  capital  under  an 
appropriate  range  of  economic 
scenarios.  When  significant  to  an 
institution,  consideration  should  also  be 
given  to  the  price  risk  related  to  trading 
and  investment  portfolios.  If  applicable, 
the  foreign  exchange  risk  to  assets, 
esmings.  and  capital  should  also  be 
considered  because  of  the  periodic 
revaluation  of  financial  positions 
denominated  In  foreign  currencies  into 
U.S.  dollar  equivaleiits. 

Market  risks  are  rated  based  on  an 
assement  of  the  follownng.  as 
appropriate: 

•  The  sensitivity  of  the  financial 
institutions's  net  earnings  or  the 
economic  value  of  its  capital  to  changes 
in  interest  rates  under  varying  scenarios 
and  stress  environments. 

•  The  volume,  composition,  and 
volatility  of  any  fonign  exchange  or 
other  trading  positions  taken  by  the 
financial  institutions. 

•  The  actual  or  potential  volatility  of 
earnings  or  capital  because  of  any 
change  in  manet  valuation  of  trading 
portfolios  or  financial  instruments. 

•  The  ability  of  management  to 
identify,  measure,  monitor  and  control 
exposure  to  interest  rate  risk,  as  well  as 
price  and  foreign  exchange  risk  where 
applicable  and  material  to  an 
institution. 

Ratings 

1.  A  rating  of  1  indicates  minim«l 
exposure  to  interest  rate,  price  or  fbraign 
ext±ange  risk.  Institutions  rated  1  have 
limited  exposure  to  interest  rate  and 
other  market  risks  and  have  strong 
management  systems  in  place  to 
identify,  meesure,  monitor  and  control 
these  risks. 

2.  A  rating  of  2  is  indicative  of 
moderate  and  controlled  exposure  to 
interest  rate,  price  or  foreign  exchange 
risk.  Management  systems  are 
satisfactory,  and  ensure  that  maiket 
risks  are  maintained  at  an  acceptable 
level. 

3.  A  rating  of  3  indicates  that  one  or 
more  elements  of  this  component  are  in 
need  of  improvement.  A  3  rating  may 
reflect  an  elevated  level  of  interest  rate 
sensitivity  or  exposure.  It  may  also 


indicate  significant  foreign  excfaange  or 
repricing  axposures  whidi  subject 
earnings  and  capital  to  a  moderate  level 
of  volatility.  Management  systems  for 
market  risks  may  reflect  weaknesses  and 
need  improvement. 

4.  A  rating  of  4  reflects  s  financial 
institution  that  exhibits  expoStum  to 
market  risks  that  may  erode  earnings 
and  threaten  solvency.  A  4  rating 
indicates  an  inordinate  exposure  to 
changes  in  interest  rates,  or  to  fbraign 
exchange  revaluation  or  other  repricing 
effscts.  Management  systems  for  market 
risks  are  deficient. 

5.  A  rating  of  5  reflects  e  financial 
institution  with  extreme  interest  rat^ 
foreign  exchange,  or  price  risk  exporore 
constituting  a  critical  deficiency,  and 
the  continued  viability  of  the  institution 
is  threatened. 

(End  of  proposed  text  of  Uniform 
Financial  Institution  Rating  System.) 
lUlii ).  Todd. 

Aaislant  Excscutivt  Seaetoty.  Fsdeial 
Financial  Institutions  Examination  Counctl. 
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noERAL  Housma  fmance  board 

SunsMna  Act  Miadno;  Announdno  an 
Opan  liaattnQ  of  tha  Botfd 

vm  AND  DATE:  10:00  a.m.,  Thunday, 
July  25, 1996. 

ruice:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  D.C  20006. 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTERS  TO  B€  OONHDENCO  DUMNQ 
'POHTKMS  OTBt  TO  THE  PUSUC: 

•  Repeal  of  Section  934.6  (Budgms)  of  the 
Finance  Board's  Ragulatioos. 

•  Procedures  for  Reaolutiott  of  Outstanding 
Examination  or  Supervitory  Issues. 

•  Adoption  of  Proposed  FHL£ink  System 
Compenaation  Regulatioa.. 

•  1996  Federal  Home  Utan  Bank  locantiva 
Compensation  Plan. 

•  FHL3enk  Oirectora' Cooipensatioa 
Expenaes-^ioal  Rule. 

OCNTACT  KMON  FOn  MONE  StFOMMTICK 

Elaine  L.  Baker.  Secretary  to  the  Board, 

(202)  408-2837. 

RMaLFair, 

Managing  Dinclor. 
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FEDPIAL  RESERVE  SYSTBN 

Fosmsdons  of,  AciyjWtloni  by.  and 
Margara  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1B56  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  ReguUUon  Y  (12  CFK  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
aaaets  or  the  ownerehip  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nnnbanking  companies 
owned  hy  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  urell 
ss  other  related  filings  required  hy  the 
Board,  are  available  for  immediate 
innection  at  the  Federal  Raeerve  Bank 
indicated.  Once  the  eppllcation  has 
been  accepted  for  processing,  it  will  also 
be  available  for  Inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumantad  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  tiie 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  eoquiaition  of  the 
nonbankiBg  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reesonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  grester  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  poasihle 
adverse  effects,  such  as  undue 
concentration  of  resoutcee.  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  piactlcas" 
(12  U.S.C  1843).  Any  lequsst  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fKt  that  are  in  dispute, 
sunmiarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unlesa  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
re^rdlng  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemore  not  later  than  August  12, 

A.  Federal  laaarve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Delias,  Texas  7S201- 
2272: 


>.  National  Bancshares  Corporation  of 
Texas,  Laredo.  Texas:  and  NBT  of 
Delaware,  Inc.,  Wilmington,  Delaware, 
to  acquire  100  percent  of  the  voting 
shares  of  Luling  Bancshares.  Inc.. 
Luling.  Texas,  and  thereby  indirectly 
acquire  First  National  Baiik.  Uiling, 
Texas. 

Boerd  of  Governois  of  Ilia  Pedaral  Rassrve 
Systim.  July  12. 1996. 


Deputy  Secntaiy  of  the  Board 
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rmiiwUona  of.  AoquMllona  by,  and 
Hafgars  of  BankHokflng  Compsnias 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1950  (12  U.S.C  1841  at  seq.) 
(BHC  Act),  Regulation  Y  (1 2  CFR  Part 
225),  and  all  c^har  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  hank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bsnk  holding  company, 
including  the  companies  listed  below. 

The  appliations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Rasarve  Bank 
indicated.  Once  the  application  has 
bean  accepted  for  processing,  it  will  also 
be  evailable  for  inspection  at  the  offices 
of  the  Board  of  Covernora.  Interested 
persons  may  express  their  views  in 
writing  on  the  standarda  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  Utbe 
proposal  also  involves  the  acqidsition  of 
a  nonbanking  company,  the  review  also 
includee  whether  me  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  pf  the  BHC  Act. 
including  whether  the  aoqnlsiUon  of  the 
nonbanking  company  can  "reesonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverae  effects,  such  as  undue 
concentration  of  resources,  decreesed  or 
unfair  competition,  conflicts  of 
interests,  or  unsotmd  benking  practices" 
(12  U.S.C  1843).  Any  request  for 

a  bearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questimu  of  foct  that  are  in  dispute, 
summarizins  the  evidence  that  would 
be  ptesanted  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 


Unless  otherwise  noted,  nonbanking 
activities  will  he  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  13, 
1996. 

A.  Fadaral  Kaairaa  BMik  of  SL  Uwis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63186: 

1 .  The  Landnim  Company,  Columbia, 
Missouri;  to  acquire  100  percent  of  tha 
voting  shares  of  First  Heritage  National ' 
Bank,  Ada,  Oklahoma,  a  de  nam  bank. 

B.  Fadsial  Kaasm  Bank  oTSaa 
Fnadaoo  (Konneth  R.  Bbming, 
Director,  Bank  Holding  Company)  101 
Maricet  Street,  San  Francisco,  Galifomia 
94105: 

1.  Cai  Fed  Bancorp  Inc.,  Los  Angeles, 
CalUofnia;  to  become  a  bank  holding 
company  by  acquiring  100  peroant  of 
the  voting  shares  of  First  Qtizens  Bank. 
Sherman  Oaks,  CaUfomia,  and  alao  to 
retain  ownership  of  Cslifbrnia  Federal 
Bank,  FSB,  Los  Angelas,  California,  and 
thereby  engage  in  the  activity  of 
opemting  a  savings  association, 
pureuant  to  S  22S.Z5(b)(9)  of  tile  Board's 
Regulation  Y,  and  to  retain  ownership  of 
the  following  direct  and  indirect 
subsidiaries  of  this  institution:  Cal  Fed 
Credit,  Inc..  Rosemead.  California,  and 
thereby  engage  in  making  home  equity 
loans,  pureuant  (o  S  225.25(b)(1)  of  the 
Board's  Regulation  Y;  Cal  Fed  Credit  of 
Texas,  Inc.,  Irving,  Texas,  and  thereby 
engage  in  holding  automobile  loens, 
pursuant  to  $  225.25(bXl)  of  the  Board's 
Regulation  Y:  CalFed  Invesbnent  Corp., 
Los  Angeles,  California,  and  thereby 
engage  in  holding  mortgage  loans, 
pursuant  to  $  225.Z5(bKl)  of  the  Board's 
Ragidatian  Y:  Cal  Fad  Insuranca 
A^ncy,  Inc.  Los  Angeles,  Califomia, 
and  thereby  engage  in  providing  credit 
related  insurance,  pursuant  to  S 
225.25(b)(8)(i)ft(ii)  of  Uie  Board's 
liagulBtion  Y:  Cal  Fed  Investment 
Services,  Los  Angeles,  California,  and 
thereby  engage  in  securities  brokerage 
services,  pureuant  to  S  225.25(b)(15)(i) 
of  the  Board's  Regulation  Y:  Csl  Fed 
Mortgage  Company.  Los  Angeles, 
California,  and  thoreby  engage  in 
holding  mortgage  loons,  pursuant  to  $ 
225.25(b)(1)  of  the  Board's  Regulation  T: 
Cal  Fed  Service  Corporation,  Los 
Angeles,  (>liforniB,  and  theiefay  engage 
in  mortgage  loan  aervicing,  pursuant  to 
§  225.2S(bKl)  of  the  Board's  Hsgulatioo 
Y.  Cal  Fed  Bancorp,  Inc.  also  hw 
proposed  to  retain  the  following 
subsidiaries:  Cal  Fed  Enterprises,  l,os 
Angeles,  California;  CFE  Portrsro 
Corporation,  Los  Angeles,  California; 
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Cal  Fad  Syndicitiona,  Los  Angelea, 
California:  California  Communities,  Inc.. 
Loa  Angeles.  Caliromia:  CF  Management 
Corp..  Loa  Angelea,  California;  CF 
Racovary  Corp.  One.  Los  Angeles, 
California:  CF  Recovery  Corp.  Two,  Los 
Angeles,  Califafnia:  Melrose  Funding 
Incorporated,  Los  Angeles,  California; 
XCF  Acceptance  Corporation,  Los 
Angsles,  CaliXomia. 

Basra  of  GuwBiiion  of  tiis  Fsosrsl  Rsssrve 
SyMnn,  Mr  12, 1IN6. 

Dfpaty  Secmoiy  oftht  Board 
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None*  Of 


PlOBOflMto  I 

no  AoUviIms 
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ortoAequIro 


1.  Toronto-Dominion  Bank,  Toronto, 
Canada:  and  TD/Oak,  Inc.,  New  York. 
New  York,  (together  "Notificant")  have 
applied  for  Board  approval  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C  S  1843(gK8)) 
("BHC  Act")  and  (ection  Z2S.23(a)  of 
the  Board's  Regulation  Y  (12  CFR 
Z2S.23(a))  to  acquire  up  to  100  percent 
of  the  voting  shares  of  Waterfaouse 
Investor  Services,  Inc.  CWaterfaouse"), 
and  to  acquire  indirectly  Waterhouse 
Securities,  Ina  ("Company"),  both  of 
New  York,  New  York,  and  tharsby  to 
engage  throughout  the  United  Slates  in 
the  purchase  and  sale  of  all  types  of 
securities  on  the  order  of  customers  as 
"liaUass  principal. ' 

WatatfaoDsa  currently  has  pending 
before  the  Board  s  proposal  to  act  as 
risUess  principal  in  transactions 
involving  securities  of  all  registared 
investment  companies,  other  than 
investment  companies  advised  by 
Company  or  any  of  its  affiUalee.  See  Bl 
FR  31,S42  (1996).  In  authorizing  bank 
holding  companies  to  engage  in  riskless 
principal  activitias,  the  Baud 
pievioualy  has  relied  on  a  commitment 
that  the  bank  holding  company  would 
not  act  as  riskless  principsl  for 
registered  investment  company 
securities  or  for  securities  of  investment 
companies  advised  by  the  bank  holding 
company  or  any  of  its  afGliates. 

As  pert  of  Notificant's  application  to 
acquire  Waterfaouse  and  its  subsidiaries. 
NotiScant  also  has  requested  the 
Board's  approval  to  conduct  the  riskless 
principal  activity  proposed  by 
WaternouaK  This  notice  accordingly 
supplements  and  modifies  a  previous 
notice  with  respect  to  this  propoaaL  See 
61  FR  28 ,585  (1996). 

Notificanf  s  prapoaal  is  available  lor 
immediate  inspection  at  the  Federal 


Rasanrs  Bank  of  New  York  ai^  at  the 
Board  in  Washington.  D.Ck  Interested 
persons  may  express  their  views  on  the 
proposal  in  writing,  including  on 
whether  the  propoaed  activities  "can 
reasonably  be  expected  to  produce 
benefits  to  the  public  such  as  greater 
convenience,  increesed  competition,  or 
gains  in  efficieruiy,  that  outweigh 
poaaible  adverse  affects,  such  as  undue 
concentration  of  resources,  dacteasad  or 
unbir  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C  $  1843(c)(8).  Any 
request  for  a  hearing  on  this  noUoe* 
must,  as  required  by  section  262.3(e)  of 
the  Board's  Rules  of  Procedure  (12  CFR 
262.3(e)).  be  accompanied  by  a 
statement  of  the  reesons  why  a  written 
taesantetion  would  not  suffice  in  lieu  of 
a  hearing,  identifying  spedBcally  any 
questions  of  bet  that  are  in  dispute, 
summarizing  Hu  evidence  that  would 
be  presented  at  aj^eering.  and  indicating 
how  the  party  cooimenting  would  be 
agaieved  by  approval  of  the  proposal. 
(Jomments  regarding  the  notice  must 
be  received  not  later  than  August  2, 
1996,  at  the  Federal  Reserve  Bank  of 
New  York  or  to  the  attention  of  William 
W.  Wiles,  Seoetary,  Board  of  Governors 
of  the  Federal  Reaarve  System,  20th 
Street  and  Constitution  Avenue,  N.W.. 
Washii^nn,  D.C  20551. 

Baud  of  Gonraon  oftbs  Fsdsnl  Rsssfve 
System,  )uly  12, 19IW. 


TK^iraday.  July  t8.  1996  /  Notioea 
ai^at 
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Dtputy  Secrelar)'  oftht  Board 
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liOD0#  OmppOMW  BIQBQaNI 
rwwH&uiBra  nomvHung  acuviuot  or 
to  Act|ufra  Contpanlas  Ami  ara 


Cngaggdh 
ActtviMa 


The  companies  listed  in  this  notice 
have  given  notice  iudra  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  RagulatiOD 
Y,  (12  CFR  Part  225)  to  engage  de  nam, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  compeny  that  engsges 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  U  listed  in  $  225.25  of  Ragulation 
Y  (12  CFR  22S.2S)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  propoeal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  sdveiae  efhcts,  such  as  undue 
conceDtration  of  resources,  decreased  or 
unhir  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C  1843).  Any  request  for  a 
heering  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reesons  a  written  presentation  would 
not  sufflce  in  lieu  of  a  heering, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  tfaa  Reaerve  Bank  indicated 
or  the  offices  of  the  Board  of  Governora 
not  later  than  August  1, 1096. 

A.  Federal  Ksaem  Ba>k  of  Ckkaga 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chic^o,  Illinois 
60690: 

1.  Pinnacle  Banc  Group,  iiic., 
Oakfarook,  Illinois;  to  maqe  with 
Financial  Security  Corp.,  Ctiicago, 
Illinois,  and  thereby  indirectly  to 
acquire  Security  Federal  Savings  and 
Loan  Association,  Cbicego,  Illinois,  and 
thereby  engage  in  operating  a  savings 
sssodation,  pursuant  to  $  22S.2S(b)(9) 
of  the  Board's  Ragulation  Y. 

Boanl  of  Govemon  of  tlia  Psdenl  Reserve 
Systam.  )uly  12. 1M«. 

Deputy  Secmtary  of  the  Board 

IFR  Doc  <)6-lR152  Filed  7-17-4M:  8:4S  am) 


NOVOS  Of  PrapOMlB  to  BIQBO#  In 

to 


or 
NonbonkkiQ 


The  companiea  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  eng^e  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  s  subsidiary  or 


other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  ResulaUon 
Y  (12  CFR  225.251  or  that  the  Board  has 
datarmined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemois.  Interested  persons  may 
express  their  views  in  writing  on  the 
queation  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  including  whether 
consummation  of  the  proposal  can 
"teaaooably  be  expected  to  pnxiuce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
poesible  adverse  effects,  such  as  undue 
concantration'bf  lesouices,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reaaoos  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
bet  that  are  in  diroute,  summarizing  the 
evidence  that  woiud  be  presented  at  a 
heering,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  1, 1996. 

A.  Federal  Kaaaiiii  Bank  of 
KidmioiHl  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

J.  FS-M Bancorp,  Frederick,  Maryland; 
to  acquire  Home  Federal  Corporation, 
Hagerstown,  Maryland,  and  its 
subsidiary,  Home  Federal  Savings  Bank, 
Hagerstown,  MarylSnd,  and  thereby 
engage  in  operating  a  savings 
association:  selling  credit  life  and  health 
insurance  in  connection  with  extensions 
of  credit  by  affiliates;  and  providing 
securities  brokerage  services  related  to 
buying  and  selling  securities  solely  as 
agent  lor  the  account  of  customers, 
pursuant  to  $  225.2S(bM8)(i),  (9),  and 
(15)  of  the  Board's  Ragulation  Y. 

B.  Federal  Xaaarv*  Bank  of  Chicasa 
Oames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  NEB  Corporatioa,  Fond  du  Lac, 
Wisconsin;  to  engage  de  novo  in  making 
and  servicing  loans  purauant  to  $ 
225.2S(bKl)  of  the  Board's  Regulation  Y. 


Board  of  Govemon  of  the  Federal  Reserve 
Systmi.  July  12, 1996. 
IviBifar  ).  fohnsoe 
Deputy  Secretary  of  the  Board 
(PR  Doc  96-18220  Filed  7-17-96:  B:4S  am] 


GENERAL  SERVICES 
AOMMSTRA'nON 

[QSABuUednFTflZI] 

Fadaral  Travai  RaguMhMi; 
RaimbuiMnMnt  of  Htghar  Aebul 
Subolrtanco  E»panoa>  tor  Otilciil 
Travai  to  Iha  CtMyoniw,  Wjfoming  Aim 

AOBRV:  Office  of  Policy.  Planning  and 
Evaluation,  GSA. 

ACTION:  Notice  of  bulletin. 


iRY:  The  attached  bulletin  informs 
agencies  of  the  establishment  of  special 
actual  subsistence  expense  ceilings  for 
official  travel  to  Cheyenne  (Laramie 
County),  Wyoming,  Laramie  (Albany 
County),  Wyoming,  and  Fort  Collins 
(I.aritner  County),  Colorado.  The 
Department  of  the  Air  Force  requested 
establishment  of  the  increesed  rates  to 
accommodate  employees  who  perform 
temporary  duty  in  either  of  the  three 
locsjlties  and  who  experience  a 
temporary  but  significant  increase  in 
lodging  costs  due  to  the  escalation  of 
lodging  rates  during  the  annual  Frontier 
Days  special  event  held  there. 

EPremvC  DATCS:  These  special  rates  are 
applicable  to  claims  for  reimbursement 
covering  travel  to  Cheyenne  and 
Laramie,  Wyoming,  and  to  Fort  Collins. 
Colorado,  during  the  period  July  IS 
through  31, 1996. 

FOR  FURTHCn  atFOmUTION  CONTACT: 

Devoanna  Reels,  General  Services 
Administration,  Travel  and 
Transportation  Management  Policy 
Division  (MTT),  Washington,  DC  20405, 
telephone  202-501-1538. 

WPPI^MBITART  MraMUnON:  The 
Administntor  of  General  Services, 
purauant  to  41  CFR  301-8.3(3),  has 
inaeased  the  maximum  daily  amount  of 
reimbursement  that  may  be  approved 
for  actual  and  necesssry  subsistence 
expenses  for  official  travel  to  Cheyenne 
(Laramie  County)  and  Laiamie  (Albany 
Cotmty),  Wyoming  and  Fort  CoUiru 
(I^rimer  County),  Colorado,  for  travel 
during  the  period  July  15  through  31, 
1996.  The  attached  GSA  Bulletin  FTR 
21  is  issued  to  inform  agencies  of  the 
establishment  of  these  special  actual 
subsistence  expense  ceilings. 


Doted:  July  9. 1996. 
Becky  thadss. 

Deputy  AtnciateAdmiDittrolor.  Office  of 
Trvraportation  and  I^rtonal  Property. 

Attachment 

IGSA  Bulletin  FTR  Zl| 

July  9, 1996. 

To:  Heeds  of  Federal  agencies 

Subject:  ReimbuneiDent  of  higher  actual 

siUisisleiice  expeues  for  official  trsvsl  lo 

the  Clisysnae,  Wyoming  area 

1.  nirpose.  This  bulletin  infonni  ogeociBi 
of  tile  estaliliBhment  of  special  actual 
subsistence  expense  ceiling  for  official  travel 
to  Cheyenne  (Laramie  County).  Wyoming  . 
Laramie  (Albany  County),  Wyoming,  and 
Foit  Collins  (Larimer  County),  Colorado,  due 
to  the  escalation  of  lodging  rates  during  tike 
annual  Frontier  Days  special  event  held 
there.  Theae  special  rates  apply  to  claims  (or 
ivimbunement  covering  travel  during  the 
period  luly  IS  through  31,  1996. 

2.  Badiground.  The  Federal  Travel 
Regulation  (FRT)  (41  CFR  chapten  301-304 
part  301-6  pennits  the  Administrator  of 
General  Services  to  establish  a  higher 
maximum  dally  rale  for  the  reimbursement  of 
actual  subsistence  expenses  of  Federal 
employees  on  official  travel  to  an  area  within 
the  contioentol  United  States.  The  bead  of  on 
agency  may  request  establishment  of  such  a 
rate  when  special  or  unusual  circumstances 
result  in  an  extreme  increase  in  subsistence 
costs  for  a  temporary  period 

The  Depertment  of  the  Air  Force  requested 
estabilshiuent  of  such  rates  for  the  C2ieyeiUM, 
Wyoming  area  to  acoonunodate  employees 
who  perform  tosnparaiy  duty  then  and 
experience  a  tempoisry  but  significant 
Increase  In  lodging  costs  due  to  the 
escalation  of  lodging  rates  during  the  ormual 
Frontier  Days  special  event  These 
circumstances  justify  the  need  for  higher 
subsistence  expenses  reimbursement  in  or 
near  Cheyerme  during  the  designated  period. 

3.  Maximum  rates,  effective  dates,  and 
locations.  The  Administrator  of  Cjenersl 
Services,  pursuant  to  41  CFR  301-8.3(c).  has 
Increased  the  maximum  dally  amount  of 
reimbursement  that  may  be  approved  for 
actual  and  necessary  subsistence  expenses 
for  official  travel  to  Cheyeime  (Laramie 
County),  Wyoming,  a  higher  actual 
sutwistjjnce  expense  relmt>ursenient  rate  not 
to  exceed  S132  maximum  for  lodging  wrltb  a 
S30  alloMranca  far  meals  and  Incidental 
expenses  (MUE),  to  Laramie  (Albany 
County),  Wyoming,  a  higher  actual 
sulMlstence  expense  reimbursement  rate  not 
to  exceed  $77  maximum  for  lodging  with  a 
S26  M&IE  allowance,  and  lo  Fort  Collins 
[Larimer  County),  Colorado,  a  higher  actual 
subsistence  expense  reimbursement  rote  not 
to  exceed  S103  nuximum  for  lodging  with  a 
S26  NUIE  allowance.  These  special 
teimbuisement  rates  apply  for  travel  dtiring 
the  period  )uly  IS  thiougb  31. 1996. 

4.  Expiration  date.  This  bulletin  expires  fbr 
odministrative  tracking  purposes  on 
Daosmber  31. 1996. 

5.  For  further  information  contact. 
Devoanna  Reels.  General  Services 
Administration,  Travel  and  jFansportatioo 

l  Policy  Division  (MTT), 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICC8 

Agency  for  HaaWt  Cam  Poaey  «d 


nonce  Of  fieenn  ww  rxncy  eno 


In  ■cooidance  with  (scdon  10(a)  of 
the  Fedoal  AdviMty  Committee  Act  (5 
tJ.S.C  Appendix  2)  announcement  i< 
made  of  toe  following  special  empbaaii 
panel  scheduled  to  meet  during  the 
month  of  August  1996: 

Mune:  Hnlth  Can  Policy  and  Baasarch 
Spadal  Rmphaili  PanaL 

Dme  and  Time:  August  IS,  1996,  9:30  am.. 

Pbce:  DoubleTna  Hotel.  17S0  RockrlUe 
Pika.  ConiiBranca  Room  TBA,  Rockvilla, 
Maryland  20852.  Open  August  IS.  8:30  am. 
to  8:43  ajn.  Cloaad  far  latnaliwlar  of  iflasllng. 

Putpom:  Tliis  Panel  ia  chargad  with 
oooducting  the  taiillal  nriaw  of  grant 
appHcalinns  proposing  to  dsvalop  snd  last 
quality  of  care  maasuies.  Tba  projacts 
undaitaksn  as  a  remit  of  this  RFA  wllk  1) 
expand  tha  conceptual  and  matliodokigUal 
faaais  far  davaloping  quaUtymaasuxas.  and  2) 
produce  calamit  baalbla.  rallaUa,  valid,  and 
rigotously  laslad  sals  of  naw  ijuality 
niaaiiirin  for  comparison  acma  diffarant 
sitae. 

Agfnda:  Tha  open  session  of  the  masting 
on  August  IS,  from  8:30  am.  to  6:45  am., 
arill  be  devoted  to  s  business  meeting 
covering  sdmiDlstrative  matters.  During  the 
flnaarl  taasion,  the  committee  will  be 
leviewing  and  discussing  giant  applications 
rlsallng  with  hsaltfa  ssrvicas  isssaii  fa  lasuss. 
In  acconianca  with  the  Fadssal  Adviaoty 
Cammitlaa  Act  sactUm  lOfd)  of  5  U.S.C. 
Appendix  2  and  5  U.S.a,  SS2b(cX0).  tha 
Adminiatntar,  AHCK,  has  made  a  faaal 
datatnUnation  that  tills  latlar  session  vrill  ba 
closed  hacauaa  die  discussioos  aie  likely  lo 
leveal  personal  faifarmelinn  eoncaniing 
Individuals  sasodatad  with  tha  grant 
applicatlana.  This  infasmatloa  is  axampt 
froin  mandatiwy  dlsrloanra. 

Anyone  wishing  to  obtain  a  raatar  of 
maxobata  or  other  relevant  tus  ^'iialwiii 
fhwTH  fymtf^  Linda  niiii— itfirar  Agency 
fat  Heelth  Care  Policy  and  Raaaaidi,  Suite 
400, 3101  Eaat  leibrson  Sttaat.  KockrlOa, 
Maryland  20852,  Telephone  (301)  594-1437 

xieos. 

Afsnda  itame  far  thia  meeting  are  suh)act 
to  dtaB0s  aa  pricaldas  dirtata. 


Mifmol  novmv  Meonny 

In  acconiance  with  Section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  Appendix  2),  annoimcement  ia 
made  of  the  following  adviaoty 
subcommittee  scheduled  to  meet  during 
the  month  of  July  1996: 

Mima:  Subcoimnittae  on  Quality 
Maasunment  Network  (QMNat). 

Osto  and  Tine:  July  30-31, 1996, 9M) 
am. -6:00  pan.. 

Place:  Agency  for  Health  Care  Policy  and 
Raaeaich,  Executive  Office  Center,  6th  Floor 
Confarenca  Room,  2101  East  JeOsrson  Street 
Rockville.  Msiylsnd  208S2. 

This  iiisalliig  will  be  cloaad  to  tha  public 

Audioes:  The  Suhoommittee'i  diaigs  is  to 
provide,  on  behalf  of  the  Health  Cars  Polky 
and  Raseazch  Contracts  Review  Comnittee, 
advice  and  tammmendations  to  tlis  Saciataiy 
and  to  tlM  Adminiatrator,  Agency  far  HaaMi 
can  Policy  and  Raaeaich  (AHCPR),  lagaiding 
the  sdaotiflc  and  terhnlffal  marlt  of  contnci 
proposals  sutmitled  in  response  to  a  apadflc 
Requeet  far  Propoaals  ngsrding  "QMNst" 
published  in  the  Commerce  Businsss  Deily 
on  May  14, 1996.  Tha  purpose  of  this 
cootnct  is  to  build  s  more  comprahsoaiva. 
puhlicty  srrasslhls  quality  measursment 
neouzoe  tliat  SQphniaBS  s  public-privale 
peitnenhip  approach. 

Agando:  Tbs  isssinn  of  the  Suboanmlttaa 
will  be  devoted  antinly  to  the  technical 
review  and  evaluation  of  contract  propoaals 
subuilHad  in  napooae  to  a  specific  Requeet 
for  Ptoposala.  Tha  Adminlslralor,  AHCPR. 
has  made  a  farmal  dsMiminatioa  that  this 
msating  will  not  be  open  to  the  public  This 
is  uscaassry  to  pratact  the  free  exchsnge  of 
views  and  avoid  undue  interference  with 
rnminlttea  and  Dipaitmsut  operations,  and 
safaguard  coofldential  pnniilalsiy 
infasmslifln  and  panooal  Information 
coocemii^  IndliAduals  aasodalBd  «rith  the 
propoaala  dtat  may  be  levaelad  during  tha 
saaslnns  This  Is  in  aooordaoce  with  section 
10(d)  of  the  Fadanl  Advisory  Canunittsa  Act 
5  VSC  Appendix  2.  Depaitmant 
ragulatians.  45  CFX  ll.S(a)(B),  and 
procuiamant  ragulatireis,  48  CFK  315.804(d). 

Anyone  wiahhig  to  obtain  information 
regarding  ftis  maating  should  contsct  Al 
Deal,  Of&ca  of  MsaigsiiMmt  Contracia 
MsiisgsiiiaiU  Staff,  Agsocy  far  Health  Care 
Policy  end  Raaaarch.  Buscolivs  OfBca  Csntsr, 
21Q1  Baal  JaflnoB  Street,  Suite  801, 
RockviUe.  Maryland.  20892,  (301)  594-1445. 


CoMPOl  Mtf 


P0OAY-iq 

Agency  Fomic  wioofjoInQ  Pspofvfonc 
Raductton  Act  Ravlow 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
informaUon  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Oiapter  35).  To  request  mora 
infosmation  on  theee  ptojects  or  to 
obtain  a  copy  of  the  data  collection 
plans  and  inetrumenti.  call  the  CDC 
Repoita  Cleannoe  Officer  at  (404)  639- 
7090.  Send  written  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road.  MS-D24.  Atlanta. 
GA  30333.  Written  commonts  should  be 
received  within  30  days  of  thia  notice. 

Tha  following  raqueets  have  been 
submitted  for  review  since  the  last 
publication  date  on  July  3, 1996. 

Propoeed  Projects 

1.  Cost  and  Impact  of  ninwsawa  and 
In|uriea  Associated  with  Child  Cera 
Attendance — New — ^Thisisa 
longitudinal  foUow-up  telephone  survey 
of  peienta  of  children  attending  large 
(15  children/center)  day  cara  centers 
and  family  day  care  homea  (7  children) 
in  order  to  (1)  detannine  the  extent  to 
wliich  the  size  of  day  care  centers  are 
aaaodated  with  the  ratea  of  illnwseea  and 
inhniaa  for  children  attending  day  care; 
(2)  to  estimate  the  coets  of  illneaees  and 
Inftuies  for  children  attending  small  and 
large  day  care  canters;  (3)  to  compare 
the  heelth  of  the  bmily  memben  of 
ddldien  attending  small  varaes  laige 
day  care  centers:  and  (4)  to  eitimate  the 
coats  of  illnesees  for  the  {unily  members 
of  children  attending  small  versus  large 
day  cara  centers.  The  analyses  of  the 
pfopoaed  survey  data  will  allow  CDC  to  . 
eveluete  the  relative  coats  and  benefita 
of  attending  small  aa  oppoeed  to  large 
day  care  centers.  The  infonnatioo  «rill 
provide  timely  and  valuable  data  to 
policy  makers,  medical  profoaaionals 
and  ariantista 
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The  total  annual  burden  is  693.  Send 
comments  to  the  CDC,  Desk  Officer; 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  Room 
10235;  Washington,  DC  20503. 

2.  National  Survey  of  Ambulatory 
Surgery-^0920-0334) — ^Extension — The 
National  Survey  of  Ambulatory  Surgery 
(NSAS)  has  been  conducted  annually 
since  1994  by  the  National  Center  for 
Heelth  Statistics,  CDC.  It  is  the  only 
source  of  clinical  information  nationally 
on  utilization  of  ambulatory  surgery.  It 
complements  surgery  data  obtained  in 
anoUier  NCHS  survey,  the  National 
Hospital  Discharge  Survey  (NHDS). 
which  provides  annual  data  concerning 
the  nation's  use  of  inpatient  medical 
and  surgical  care  provided  in  short-stay, 
non-Feoisral  hospitals.  These  NHDS  data 
have  been  used  for  more  than  two 
decades  to  analyze  the  types  of  surgical 
treatment  provided  to  hospital 


inpatients.  However,  due  to  advances  in 
medical  technohigy,  many  stugical 
treatments  and  diagnostic  procedures 
are  now  provided  in  ambulatory  settings 
which  are  outside  the  scope  of  the 
NHDS.  The  NSAS,  a  national 
probability  sample  of  hospital-based 
and  freestanding  ambulatory  surgery 
centers  in  the  U.S..  has  been  designed 
to  provide  valid  data  about  medical  and 
surgical  care  received  in  ambulatory 
surgery  locations.  Data  for  the  NSAS  are 
collected  annually  on  approximately 
120,000  ambulatory  stirgery  cases.  The 
data  items  which  are  abstracted  from 
medical  records  are  the  basic  core  of 
variables  ftom  the  Uniform  Hospital 
Discharge  DaU  Set  (UHDDS)  as  well  as 
siugery  times,  total  charges  and 
information  on  anesthesia.  These  NSAS 
data  will  be  used  for  a  variety  of 
platming,  administrative,  and 


evaluation  activities  by  government, 
professional,  scientific,  academic,  and 
conmiercial  institutions.  Data  collected 
through  the  NSAS  are  essential  for 
evaluating  health  status  of  the 
population,  for  the  planning  of 
programs  and  policy  to  elevate  the 
health  status  of  the  Nation,  for  studying 
morbidity  trends,  and  for  research 
activities  in  the  health  field.  For 
example,  selected  government  agendas 
are  interested  in  specific  NSAS  data  to 
track  the  incidence  of  selected 
ambulatory  procedures,  e.g.,  estimates 
of  tubal  sterilization,  estimates  of 
endoscopies  and  related  digestive  tract 
procedures,  and  estimates  of  endoscopic 
removal  of  pre-cancerous  polyps.  In 
addition,  NSAS  data  will  provide 
aimual  updates  for  numerous  tables  in 
the  Congiessionally-mandated  NCHS 
report.  Health,  United  States. 
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The  total  annual  burden  is  19,209. 
Send  comments  to  the  CDC,  Desk 
Officer;  Himian  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235;  Washington,  DC  20503. 

Dsted:  July  12. 1996. 
Wilma  G.  lohnaan. 

Acting  Associate  Director  for  Policy  Pianning 
And  Evaluation.  Centers  for  Disease  Control 
and  Preventien  (CDC). 
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Food  and  Dnig  Admlniamion 
(OoeMiNo.iaF-oa4S) 

CIto-Oalgy  Coip.;  FINng  of  Pood 
Addntva  Patfuon 

AQBtCV:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


8U9MARV:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Ciba-Ceigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  perfluoroalkyl 
substituted  phosphate  ester  adds, 
ammonium  salts,  formed  by  the  reaction 
of2,2-bis|(Y,(i>- 

perfluoroC4.joalkylthio)methyl)-l,3- 
propanediol,  polyphosphoric  acid  and 
ammonium  hydroxide  as  an  oil  and 
water  repellent  for  paper  and 
paperboard  intended  for  use  in  contad 
with  food. 

dates:  Written  comments  on 
petitioner's  environmental  assessment 
by  August  19, 1996. 
AOOREWES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20657. 

FOR  FURTHER  MFORMAIION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204.  202-418-3081. 

SUPPiatENTART  ItFORMATION:  Under  Uie 
Federal  Food,  Drug,  and  Cosmetic  Ad 
(sec  409(b)(5)  (21  U.S.C.  348(b)(S))), 
notice  is  given  that  a  food  additive 
petition  (FAP  6B4513)  has  been  filed  by 
aba-Geigy  Corp.,  P.O.  Box  18300, 
Greensboro,  NC  27419-6300.  The 
petition  proposes  to  amend  the  food 
additive  r^ulations  in  $  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  perfluoroalkyl  substituted 
phosphate  ester  adds,  arrunonium  salts, 
formed  by  the  reaction  of  2,2-bis((Y,a>- 
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parfluoToCU-Malky  lthio)methy  1 1-1,3- 
propanediol,  polyphosphoric  acid  (CAS 
Keg.  No.  8017-16-1)  and  ammonium 
hydroxide  as  an  oil  and  water  repellant 
for  paper  and  paperboard  intended  for 
use  in  contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  legulations  promulgated 
under  the  Nationu  Envirxnunental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Braiach  (address  above)  for  public 
review  and  comment.  Interested  persons 
may,  on  or  before  August  19, 1996, 
sutnnit  to  the  Etockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  numtter  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FOA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petiti(HMr>  environmental  assessment 
without  further  announcement  in  the 
Federal  K^Jslcr.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Kogistar  in  accordance  with  21 
CFR  2S.40(c). 

Dated:  )une  27, 1«98. 
Aim  M.  lab, 

Davclor,  Office  of  Prtmarke!  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
IFR  Doc.  96-1816S  Filed  7-17-96:  BAi  ami 
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Toyobe  Co.,  Lid.;  FMng  of  Pood 
AddMva  Petttlan 

AOBtCr:  Food  and  Drug  Adminiatntion, 

HHS. 

ACTION:  Notice. 


:  The  Food  and  Drug 

Administration  (FOA)  is  announcing 
that  Toyobo  Co.,  Ltd..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  1,4-benzenedicarboxylic 
acid,  polymer  with  1,4-butanedioL  (X)- 
2-fautanedioic  acid,  1,2-ethanedioL 


ethyl-2-propenoete,  hexanedioic  add 
and  2-prapenoic  acid,  graft,  in  nylon  6 
and  nylon  6  modified  with  nylon  MXD- 
8  articles  intended  for  use  in  contact 
with  food. 

DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  August  19, 1996. 
AOOfCaaES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parldawn  Dr., 
rm.  1-Z3,  Rockville,  MD  20857. 
FOR  FVRTHER  MFOfWATION  CONTACT:  Vir 
D.  Anand,  Outer  for  Food  Safety  and 
Apptied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-418-3081. 
SUPI>LEMBCTARY  MfORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAF  6B4511]  has  been  filed  by 
Toyobo  Co..  Ltd..  2-1-1  Hon  Katata 
Olsu,  Shiga  520-02,  )apan.  The  petition 
proposes  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
1,4-benzenedicarboxylic  add,  polymer 
with  1,4-butanediol,  (£)-2-butanedioic 
acid,  1,2-ethanediol.  ethyl  2-propenoate, 
hexanedioic  acid  and  2-propenoic  add, 
graft,  in  nylon  6  and  nylon  6  modified 
with  nylon  MXD-6  artides  intended  for 
use  in  contact  with  food.  The  graft 
resins  of  this  type  are  generically  called 
copolyester-gran-copolymer. 

The  potenUal  envlromnental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  partidpation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placirig  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Branch  (address  above)  for  public 
review  and  comment.  Interested  persons 
may,  on  or  before  August  19, 1996. 
submit  to  the  Dockets  Manageniant 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Commenis  are  to  be  identified  with  the 
docket  numbw  found  in  brackets  in  the 
heeding  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  thrqugh  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  aimouncement  in  the 
Federal  Kcgisiar.  If,  based  on  its  review, 
the  agency  finds  that  an  enviroiuneatal 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 


notice  of  availability  of  the  agency's 
Goading  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Kagiiter  in  accordance  with  21 
CFR  25.40(c). 

Dated:  )une  20, 1906. 
GaariiH.Paiill, 

Aaing  Director.  Office  ofPremaricet 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 
IFR  Doc  96-18284  Filed  7-17-M:  8:45  ami 
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HaaMidyiw,  Inc,;  PrMiMrtwt  Approval 
of  SyMam  37«  Horn*  UlMlna  AdMty 
Monitoring  SyaiMn 

AOENCV:  Food  and  Drug  AdndnistraUon, 

HHS. 

ACnOM:  Notica 


The  Food  and  Drug 
Administration  (IDA)  is  annoimdng  its 
approval  of  the  application  by 
Haalthdyne,  Inc.,  MarietU,  GA  30067, 
for  premarket  approval,  under  section 
515  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  System  37® 
Home  Uterine  Activity  Monitoring 
System.  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  oa  September  29, 
1995,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  19. 1996. 
AMMESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-3051,  Food 
and  E^ug  Administration,  12420 
Parfclawn  Drive,  rm.  l-23Jlockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colin  M.  Pollard,  Center  for  Devices  and 
Radiological  Health  (HFZ-470).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1180. 

SUPPLEMENTARY  MFORMATION:  Chi  July 
24, 1992.  Healthdyne,  hic.  Marietta,  GA 
30067,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
System  37®  Home  Uterine  Activity 
Monitoring  System.  The  device  is  a 
Home  Uterine  Activity  Monitor  and  is 
indicated  for  use.  in  conjunction  with 
standard  high  risk  care,  for  the  daily  at- 
home  measiuvment  of  uterine  activity  In 
pregnancies  £  24  weeks  gestation  for 
women  with  previous  preterm  delivery. 
Uterine  activity  data  are  displayed  at  a 
remote  location  to  aid  in  the  euly 
detection  of  preterm  labor. 


In  accoidanoe  with  the  provisions  of 
section  515(cX2)  of  the  act  (21  U.S.C 
360e(cXZ))  as  amended  by  the  Sale 
Medical  Devicas  Act  of  1990,  this 
pramailcet  ay|Hoval  application  (FMA) 
was  not  reinrad  to  the  Obstetrics  aad 
Gynecology  Devices  Panel  of  the 
Medical  Osvlces  Advisory  Committee, 
an  FDA  advisory  committee,  for  review 
and  recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  September  29, 1995,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  siunmary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  witn  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Oppoitniiity  for  AdminislraiiTe  Renew 

Section  S15(d)(3)  of  the  act  authorizes 
any  interested  peison  to  petition,  imder 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
$  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (bearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  £at  there  is  a  genuine  and 
substantial  issue  of  materia)  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  dedde  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  paitidpate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  August  19, 1996,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
idmitified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading-of  this 


document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  SlS(d),  520(h)  (21  U.S.C  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Dregs 
(21  CFR  S.IO)  and  redelegaled  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  S.S3). 

Dated:  June  21, 1996. 
loaaiih  A.  Levitt, 

Deputy  Director  foe  Begulatiorts  Policy,  Center 
for  Devices  and  Radiological  Health. 
IFK  Doc.  96-18286  Filed  7-17-96:  8:45  im| 
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Intagra  UteScianoas  Corp.;  Prawartwt 
Approval  of  INTEQRA  ArtHlcial  Skin 

AOBKY:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice. ' 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application.by  Integra 
lifeSciences  Corp.,  Plainsboro,  NJ,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  INTEGRA  Artifidal  Skin.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  March  1. 1996,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  19, 1996. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  cm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTVER  INFORMATION  CONTACT: 
Stephen  P.  Rhodes,  Center  for  Devices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-594-3090. 

SUPPLEMENTARY  MFORMATION:  On  March 
30, 1992,  Integre  LifeSdences  Corp., 
Plainsboro,  NJ  08536.  submitted  to 
CDRH  an  appUcation  for  premarket 
approval  of  INTEGRA  Artifidal  Skin, 
lie  device  is  indicated  for  the 
postexdsional  treatment  of  life- 
threatening  full-thickness  or  deep 
partial-thickness  thermal  injury  where 
suffident  autograft  is  not  available  at 
the  time  of  exdsion  or  not  desirable  due 
to  the  physiological  condition  of  the 
patient 


In  accordance  with  the  provisions  of 
section  51S(c)(2)  of  the  act  (21  U.S.C 
3e0e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990.  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  General  and 
Plastic  Surgery  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  subatantially 
duplicates  information  previously 
reviewed  by  this  panel.  On  March  1, 
1996.  CDRH  approved  the  application 
by  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  stmunary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  fixim  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

Opportanity  lor  Admuustradve  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  51S(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  applitation.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
prtxsdures  regulations  or  a  review  of 
the  application  and  CX)RH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fad  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  dedde  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notiee  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  paitidpate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  <w 
before  August  19, 1996,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
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documant  Raoalvad  patitions  may  be 
Man  in  the  office  above  between  9  o-m. 
and  4  p.ni.,  Monday  thioush  Friday. 

This  DOlice  is  isnied  under  Uie 
Federal  Food.  Dnig.  and  Coamatic  Act 
(sees.  51S(d],  520(h)  (21  U.S.C  360e(d), 
380)(h))rand  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redeJagatad  to  the 
Diractor.  Canter  far  Devices  and 
Radiological  Haahh  (21  CFR  5.53). 

Datod:  June  S.  1M6. 
■  A.UTilt. 


Deputy  Dinctor  for  Begutatioas  Policy,  Center 

for  Devices  and  hadiologkaJ  Heahh. 

(FR  Doc  9»-l«ie4  Filad  7-17-86:  S:45  am) 


bnliwiaQn  bici 
PwHuoron™  (Higtily  PuiMad 


•omCT:  Food  and  Drug  Administration. 

HHS. 

ACnCN:  Notice. 

•UMMMIY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Infinitech 
Inc.  Chesterfield,  MO,  for  piemaiket 
approval,  under  the  Federal  Food,  Drug, 
and  Coamatic  Act  (the  act),  of 
Parfluoron  (liighly  purified  perfluoro-n- 
octane  liquid).  After  reviewing  the 
reconunendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Heelth  (CDRH) 
notified  the  applicant,  by  letter  of 
February  29, 1996.  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
nview  by  August  19. 1996. 
AOONCaMS:  Written  requests  for  copies 
of  the  summary  of  aafoty  and 
eSecUvaness  data  and  petitions  for 
administrativs  review,  lo  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  Drug  Administration.  12420 
ParklawB  Dr.,  rm.  1-23.  Rockville,  MD 
20657. 

FOR  nmrNfM  MFOMMTMN  contact: 

James  F.  Saviola,  Center  fat  Devices  and 
Radiological  Health  (HFZ-460).  Food 
and  Drug  Administration,  9200 
Corponte  Blvd.,  Rockville.  MD  20850. 
301-594-1744. 

WPFLEMBtTARr  JNFOMSATWM:  On  April 
28. 1995.  hifinitech  Inc.,  Chesterfield, 
MO  83005.  submitted  lo  CDIUl  an 
application  for  premarkat  approval  of 
Parfluoron  (highly  purified  perfluoro-n- 
octane  liquid).  The  device,  a 
parfluortjcarbon  liquid,  is  an 
intraoperative  tool  indicated  for  use 
during  vitraoretinal  surgery  in  patients 


with  primary  or  ramrrent  retinal 
datacnmant  which  is  complicated  by 
penetrating  ocular  tnuma,  giant  retinal 
taai<s)  or  proliiiBntiva  vitraoretinopathy. 

On  October  19, 1995,  the  Ophthalmic 
Davicas  Panel  of  the  Medical  Davicaa 
Advisory  Committee,  an  FDA  adviaoty 
committee,  reviewed  and  lecommanded 
approval  of  the  application.  On 
February  29, 1996,  CDRH  approved  the 
appUcation  by  a  letter  to  the  applicant 
{ram  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
afhctivenass  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  thai  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  h<i«Hing  of  this 
docimient. 

OppiMtiimtty  far  Adoiinislialiie  Kaview 
Section  S15(d)(3)  of  the  act  (21  U.S.C. 
360e<d)(3))  authorizes  any  interested 
person  to  petition,  under  section  S15(b) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  $  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  la  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  lagistar.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  tevi«w  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  oo  or 
before  August  19. 1996,  file  with  the 
Dockets  Maiugemant  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  S15(d).  520(b)  (21  U.S.C  360e(d),^ 
3eOj(h)))  and  uoda  authoril^dalegated 
to  tha  Commiaaioner  of  Food 'and  Drugs 
(21  CFR  5.10)  and  radalegalad  to  the 
Director.  Center  for  Devicas  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  June  S,  1998. 
iaaapk  A.  Lnttt. 

Deputy  Director  for  KeguhtioTa  Policy,  Ceatet 
for  Devices  and  Radiological  Health. 
IFR  Doc  96-1(283  Filed  7-17-98:  Mi  am) 
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Activity;  Commant  RaqMi8t 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3S06(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  (Pub. 
L.  104-13;  44  U.S.C.)  the  Health  Care 
Financing  Administration  (HCS'A), 
Department  of  Health  and  Human 
Services,  is  publishing  the  following 
summary  of  proposed  information 
dissemination  activities  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  the  burden 
or  any  other  aspect  of  this  information 
dissemination  activity,  including  any  of 
the  following  subjects:  (1)  The  necessity 
and  utility  of  the  proposed  activity  for 
the  proper  performance  of  the  agency's 
functions:  (2)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  being  disseminated:  and  (3) 
the  use  of  other  automated  techniques 
or  other  forms  of  information 
dissemination  to  minimize  the  burden 
of  the  information  dissemination 
activity. 

The  Health  Care  Financing 
Administration  is  soliciting  comments 
from  the  public  cm  dissemination  of 
information  via  an  agency  home  page  on 
the  Internet.  This  service  Is  a  result  of 
an  ongoing  process  of  creating  a  more 
customer-oriented,  efficient  government 
by  improving  public  accaas  to  agency 
informatioa  electronically.  The 
objective  is  to  make  releasable 
information  available  through  the 
Internet  when  there  is  an  important  or 
substantial  interest. 

Examples  of  the  information  available 
include:  (1)  Program  information 
overview:  (2)  HCFA  strategic  plan  and 
S-year  Information  Resource 
Management  plan:  (3)  Laws  and 
ragulatioiu;  (4)  Press  information, 
including  news  releaaes.  Administrator 
speeches  and  testimony:  (5)  Office  of 
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Research  initiatives:  (6)  Public  Use  Files 
which  include  data  that  supports  the 
institutional  payment  rates:  (7) 
Banefidaiy  publications,  including  the 
Medicare  Handbook;  and  (8)  Electronic 
intanctiva  mmmiinication  of  inquiries. 
Tha  availabUity  of  tha  rimve  on  the 
btemat  does  not  eliminate  the 
availability  of  this  information  from  the 
agency  in  hardcopy,  tape,  or  other 
currently  available  formats. 

The  Health  Care  Financing 
Administration  will  continue  to  apply 
the  rules  of  the  Freedom  of  Informatioa 
Act  (FOIA)  (5  U.S.C  552)  and  the 
Privacy  Act  (5  U.S.C  522a)  when 
disclosing  information  via  the  home 
page.  All  graphic  and  table  information 
displays  will  be  converted  to  text  format 
to  ensure  the  content  is  accessible  and 
readable  for  usera  with  disabilities,  as 
wall  as  to  accommodate  various  bix>wser 
software  packages  and  low-bandwidth 
access. 

The  Internet  is  a  powerful  tool  for 
information  dissemination  and 
interactive  communication  which  HCFA 
aims  to  use  to  improve  program 
management  and  to  provide  improved 
services  far  program  clients  and 
cuatooMrs. 

On-line  inibmution  available  on 
HCFA's  home  page  will  be  updated  so 
documents  represent  a  current  resource 
rather  than  a  historical  artifact.  When  a 
publication  is  changed,  its  title  page  or 
the  home  page  will  include  a 
modification  date. 

The  intent  is  to  continue  to  increase 
the  presence  of  the  agency  data 
available  on  the  Internet.  Some  of  the 
areas  for  future  consideration  are:  (1) 
Reporting  of  fraud  and  abuse:  (2) 
Quality  of  care  issues;  (3)  Request  for 
Proposals:  (4)  Published  statistics  and 
evaluation  reports;  (5)  Solicitations;  (6) 
Increase  the  availability  of  the  Public 
Use  Files;  (7)  Additional  Medicare  and 
Medicaid  program  information;  and  (8) 
Managed  Care  information. 

HCFA's  home  page  may  be  accessed 
at  http:y/www.hcfa.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
Malcolm  Sneen.  Chief.  Information 
Processing  Branch,  410-786-0163  or 
send  an  e-mail  to  MSneen  O  hcfa.gov.. 
or  John  Burke.  HCFA  Paperwork 
Clearance  Officer,  410-786-1325. 

Written  comments  and 
reconunendations  for  the  propoaed 
information  dissemination  activity  must 
be  mailed  within  60  days  of  this  notice 
directly  to  the  HCFA  Paperwork 
Clearance  Officer  designated  at  the 
following  address:  HCFA,  Office  of 
Financial  and  Hiunan  Resources, 
Management  Plaimlng  and  Analysis 
Staff.  Attentiim:  John  Burks.  Room  C2- 


28-17.  7500  Security  Boulevard, 
Bahimoce,  Maryland  21Z44-18S0. 

Dated:  July  11,1996. 
KaiUaa  B.  Lanaa, 

Director,  Management  PlanaiBgaitd  Amlyii 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration, 

[FR  Doc.  96-18241  Filed  7-17-96: 8:4S  ami 
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Agawcy  IntemwHoii  Co»»ctton 
AcUvHIm:  Submlaaloii  lor  OHB 
Review;  ConmMfit  RaquMt 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  lo  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Independent 
Rural  Health  Center/Freestanding 
Federally  Qualified  Health  Center  Cost 
Report;  Form  No.:  HCFA-222;  Use:  The 
independent  rural  health  clinic/ 
freestanding  federally  qualified  health 
center  cost  report  is  the  cost  report  to  be 
used  by  tlie  mentioned  clinics/centers  to 
submit  annual  information  to  achieve  a 
settlement  of  costs  for  health  care 
services  rendered  to  Medicare 
beneficiaries.  Frequency:  Annually: 
Affected  Public:  Business  or  other  for- 
profit.  Not-foi^profit  institutions,  and 
State,  local  or  tribal  government: 
Number  of  Respondents:  3,000;  Total 
Annual  Responses:  3,000;  7"o(Qf  Annual 
Hours  Requested:  150.000. 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Conditions  of 
Participation  for  Portable  X-ray 


Suppliara  (42  CFR  405  Subpart  NO:  Form 
Ate..■HCFA-R-^3;  [/serThis  informatioa 
is  needed  to  determine  if  portable  X-ray 
suppliers  are  in  compliance  with 
published  health  and  safety 
ivquirements.  Frequency  of  Record 
keeping:  Retain  records  for  two  yean; 
Affected  Public:  Business  or  other-for^ 
profit;  Number  of  Respondents:  554; 
Total  Annual  Responses:  554;  Total 
Annual  Hours  Requested:  1.385. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above. 
E-mail  your  request,  including  your 
address,  to  PaperworkOhcfa.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days^jf  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C  20503. 

Dated:  luly  11.1996 
KatUccB  B.  Urain. 

Director,  Afonagemenf  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

lint  Doc  96-18242  Filed  7-17-96:  6:45  iml 
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SubMano*  Abun  and  ManM  HMlth 
Sarvleea  Admlnlatration  (SAMHSA) 

Notlee  of  MeaUns* 

Pursuant  to  Public  Law  82-463. 
notice  is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  August. 

A  stunmary  of  the  meetings  and  8 
roster  of  the  members  may  be  obtained 
fjxjm:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review.  5600 
Fishers  Lane.  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
4783. 

Substantive  program  information  may 
be  obtained  frx)m  the  individual  named 
as  Contact  for  each  of  the  meetings 
listed  below. 

The  meetings  will  include  the  review, 
dischissioo  and  evaluation  of  individual 
cooperative  agreement  and  grant 
applications.  These  discussions  could 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in  . 
Title  5  U.S.C.  S52b(c)(6)  and  5  U.S.C 
App.2.  §  10(d). 
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OMfldltM  Ntainc:  SAVmSA  Sp«dal 

Mteltmg  Dim:  Ai«iuf  S.  HM    »:»  *ja. 
UBtU  Adi(iwi  ■— nl 

Hoob:  DDUblam  Hotri.  17S0  RocinriU* 
POw.  Rodnllk.  kteylwd  »ssa. 

UB&dag  Rooat:  Roob  AnigniDanti  Ptatad 
iu  Haul  Lobby. 

Ootad:  August  5. 1996 — 9:00  un.  untiJ 
AdloammenL 

Paiitl:  Pradictw  Vulibla  and 
OtntoftumUCPA  SPg6-01  X 

Comad:  Pwatit  Roddy,  Ph.D..  Room  17- 
aa.  PaUtwn  Buildlog,  T*l«phoiic:  (SOt) 
443-M11  ad  FAX:  (301)  443-3437. 

rami:  Uinyrl  Cm  (GFA  TI9fr-01). 

Cem&cl:  Sindn  SXphmi,  Room  17-ae. 
ParUiwn  Building.  Tclaphow:  (301)  443- 
•91$  md  FAX:  (301)  443-3437. 

Aue/:  Cunabia  Dapaadence  Treatment 
(GFA  1196-02). 

Conloct:  Slaialay  Kuanatz.  Room  17-89. 
ParUawn  Building,  Tahphona:  (301)  443- 
9919  and  FAX:  (301)  443-3437. 

Auw/;  Wnp  Arauod  Sardoaa  (GFA  TI96- 
03). 

Conioct:  Ray  Luoani,  Soom  17-89, 
PnUawn  Building.  TalephoM:  (301)  443- 
9912  and  FAX:  (301)  443-3437. 

Poiml:  Hoawlaasnaaa  Prevontion  Project 
(GFASM96-01). 

Conlocf;  Wandy  B.  Oavii.  Room  17-89. 
Paiklawn  Building.  Telephone:  (301)  443- 
9912  and  FAX:  (301)  443-3437. 

Datad:  )uly  15. 1996. 
laHUp". 

Coaanttt&e  ManagBmtitt  Officer.  Svtiance 
Abtae  and  Mental  HeaJth.  Services 
Adminiatratioa. 
(FR  Doc  96-18282  Filad  7-17-96: 8:45  am) 
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Fairfax  Driva,  Km  430,  ArlingtOQ, 
Viiginia  Z2203.  T%om>  (703)  358-2104 
or  Fax  (703)  3S8-2281. 
Dated:  July  12. 1996. 


On  May  22, 1906.  a  notice  was 
published  in  tbe  Fedaral  Kqiiater,  Vol. 
61,  No.  100,  Page  25687.  that  an 
application  had  been  filed  with  the  Fiah 
and  Wildlife  Service  by  C^amegie 
Muaeum  of  Natural  History  for  a  permit 
(FRT-814780)  to  import  the  hide  of  one 
polar  bear  for  public  display. 

Notice  is  hereby  given  that  on  )uly  2, 
1906,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
iS72,  aa  amended  (16  U.S.C.  1361  at 
saq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subiect 
to  certain  conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
fubmita  a  written  request  to  the  U.S. 
Fiah  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  Notii 


Acting  Chief,  Bimch  of^rmits.  Office  of 

Uanatement  Authority. 

[FR  Ooc  96-18184  FUad  7-17-96: 8:45  am) 


Notiotef 


The  fblkmring  applicants  hava 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10*'  of  the  Endanguad  Species  Act  of 
1973.  OS  amended  (IB  U.S.C.  1S31,  et 
seq.y. 

PRT-816827 
Applicant  Florida  Muaeum  of  Natural 

History.  University  of  Florida.  Gainaiviile, 

FL 

The  applicant  requests  a  permit  to 
import  samples  from  wild  Yacare 
(Caiman  yacare),  broad  snouted  caiman 
iCaiwan  latirostris)  and  black  caiman 
(Melanosuchus  nigei)  in  Bolivia  for 
DNA  characterization  to  aid  Bolivia's 
conservation  and  enforcement  programs 
far  these  species  in  the  wild.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  five  year  period. 
PRT-816842 
App^ioant  William  Heubaum,  Dalu>ta  Dunea. 

SD 

The  applicant  requests  a  permit  to 
import  the  sport-hunta4tn^by  of  one 
male  bontebok  [Damaliscus  pygaigus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Itepublic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-8168M 
Applicant  Henry  Doorly  Zoo.  Center  for 

Conservation  ft  Research.  (Dmaha.  NE 

The  applicant  requests  reissuance  and 
amendment  of  a  previously  issued 
permit,  796331,  to  import  blood  samples 
from  wild,  captive-held  and  captive- 
bom  galapaaos  tortoise  [Geochelone 
nigra)  frcMnTocaUons  world-wide  for 
scientific  research  to  benefit  the  species 
in  the  wild.  This  notification  covms 
activitiea  conducted  by  the  applicant 
over  a  five  year  period. 

PRT-816107 

Applicant  Bear  Ckiuntry.  U.S.A..  Rapid  Qty. 
SD 

Tbe  applicant  requests  a  permit  to 
export  one  male  and  four  (unale 
captive-bom  gray  wolf  iCanis  lupus)  to 
tbe  Calgary  Zoo.  Calgary,  Alberta, 


Canada  far  the  puriMae  of  enhancement 
of  the  species  through  conservation 
education. 

WiMen  data  or  comments  Aould  be 
lAaitted  to  die  Director,  U.S.  Fiah  and 
WildUfa  Servica,-0<Bca  of  ManagmMnt 
-  Aulbority.  4401  North  Fairfax  Drive. 
«Bam  430,  ArUngton.  Virginia  222t3 
ted  must  be  received  by  die  Director 
within  30  days  of  the  date  of  this 
pubticatioiL 

Documents  and  other  information 
submitted  with  tbeaa  applications  are 
available  for  review,  sMfect  to  the 
teqaaemerits  of&e  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  tha 
date  of  publication  of  this  notice:  V.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  430.  Arlington, 
Virginia  22203.  Phone:  (703/3SS-2104h 
FAX:  (703/358-2281). 

Dalad:)ulyl2,1996. 


Acting  Chief.  Brunch  ofl^muts,  Ofpee  of 

Management  Authority, 

IFR  Doc.  96-18185  FUad  7-17-96;  8:45  ami 


AvailabOltyofanl 

AppHeaUon  for  bieidantal  TalM  Pamlt 
for  Th*  Pwagiino  Fund**  Aplomado 
Mean  IMntroduclion  Program  in 


APfUCANT:  ].  Peter  Jenny,  Boise,  Idaho. 
aUMMARV:  The  Peregriile  Fund  (].  Peter 
Jeimy)  has  applied  to  the  U.S.  Pish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(A)l(a)  of  the  Endangered 
Species  Act  (Act).  The  proposed  permit 
which  is  for  a  period  not  to  exceed  09 
years,  would  authorize  the  future  take  of 
the  endangered  northern  aplomado 
hlcon  [Falco  femomlis  aeptentrionalis) 
incidental  to  such  lawful  activities  as 
farming,  ranching,  and  residential 
development  on  private  land  in  a  14 
county  area  of  southern  Texas.  Tha 
proposed  permit  would  authorize 
incidental  take  only  on  land  that  is 
enrolled  in  a  "safe  harbor"  program  aa 
described  in  documents  associated  vrith 
this  action. 

An  Envirorunental  Assessment  (EA) 
and  Habitat  Conservation  Plan  (HCP) 
have  been  prepared  for  the  Incidental 
take  permit  application. 

A  determination  of  whether  jeopardy 
to  tbe  species  is  likely  to  result  or  a' 
Finding  of  No  Significant  Impact 
(FONa),  will  not  be  made  before  30 
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<Uys  from  the  publication  date  of  this 
notice.  This  notice  is  provided  pursuant 
to  SectionlO  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATO:  Written  comments  onthe 
application  ahould  be  receii^STGy 
August  19. 1996. 

AOOHcascS:  Persons  wishing  to  review 
the  application,  the  EA/HCP,  or  other 
associated  documents  may  obtain  a 
copy  by  contacting  Steven  D.  Arey  or 
Edith  A.  Eriling.  Qear  Lake  Ecological 
Services  Field  Office.  17629  El  Camino 
liaal.  Suite  211.  Houston,  Texas  770S8 
(713/286-~8282).  Documents  will  be 
available  for  public  inspection  through 
a  written  request,  by  appointment  only, 
during  normal  business  hours  (B:(X)  to 
4:30)  at  the  U.S.  Fish  and  Wildlife 
Service's  Clear  Lake  Ecological  Services 
Field  Office  at  the  above  address. 
Written  data  or  comments  concerning 
the  application  and  EA/HCP  should  be 
submitted  to  the  Field  Supervisor,  Clear 
Lake  Ecological  Services  Field  Office  at 
the  addraaa  above.  Plaaae  refer  to  permit 
number  PRT  -  814839  when  submitting 
comments. 

FOR  FURTHER  MFOMIATIOM  OONTACT: 
Steven  D.  Arey  or  Edith  A.  Erfling  at  tiie 
above  Clear  Lake  Ecological  Services 
Field  Office  address. 

SUPPLEMENTARY  INFORMATION:  Section  0 
of  the  Act  prohibits  the  taldng  of 
endangered  species  such  as  the 
aplomado  falcon.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species,  when  such  taking  is  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities.  Regulations  governing 
pemuts  for  endangered  species  are  at  50 
CTR  17.22. 

In  1993,  The  Peregrine  Fund  initiated 
tbe  release  phase  of  the  northern 
aplomado  falcon  restoration  program 
with  the  release  of  captive-reared 
falcons  on  Laguna  Atascosa  National 
Wildlife  Refuge  in  Texas.  The  next  step 
is  an  expansion  of  this  program  to 
include  restoration  of  the  aplomado 
falcon  on  private  lands.  A  significant 
component  of  this  reintroduction 
program  is  the  development  of  a  plan 
under  Section  10(a)(l)[b)  of  the  Act  that 
encourages  the  release  of  aplomado 
falcons  on  private  land  in  return  for 
protection,  a  "safe  harbor,"  from  any 
additional  future  liabilities  under  the 
Act.  While  current  land  use  would 
result  in  minimal  negative  impact  (o  the 
falcon,  and  may  in  fact  be  essential  to 
the  success  fo  the  aplomado  falcon 
restoration  effort,  landowners  are 
concerned  that  the  presence  of 
aplomado  falcons  may  in  tha  future 


restrict  land  use  practices  and/or 
options. 

Under  the  proposed  "safe  harbor" 
program  participating  landowners  will 
be  permitted  to  take  aplomado  falcons 
incidental  to  future  land  use  actions, 
provided  that  the  landowner  maintains 
any  established  baseline 
responsibilities.  Only  land  that  ia 
enrolled  in  the  program  for  which  a 
landowner  has  a  signed  cooperative 
agreement  will  be  covered  by  the 
proposed  permit 

Tne  agreement  will  identify  any 
existing  aplomado  falcon  baseline 
responsibilities  and  grant  permission  for 
the  release  of  birds  on  their  land. 
Agreements  may  be  for  varying  periods 
of  time  and  shall  be  revocable  by  the 
landowner. 

This  proposal  does  not  involve  the 
incidental  take  of  existing  endangered 
species  habitat  (the  baseline  habitat  on 
private  land  will  be  protected).  Nor  does 
the  proposal  allow  an  endangered 
species  to  be  shot  captiued,  or 
otherwise  directly  "taken." 

The  area  to  be  affected  by  the 
proposed  action  encompasses  the 
following  14  counties  in  southern 
Texas:  Calhoun.  Refugio,  Aransas,  San 
Patricio,  Nueces,  Kleberg,  Kenedy, 
Willacy,  Cameron,  Hidalgo,  Brooks, 
Victoria.  Jackson,  and  Matagorda. 
Within  this  specific  plan  area,  land 
potentially  eligible  for  inclusion  in  the 
conservation  plan  include  all  privately 
owned  as  well  as  non-federal  public 
land,  including  land  owned  by  the 
State,  counties,  cities,  and  other 
govenunental  entities. 
Nancy  M.  KAnfioiea, 

Regional  Director,  Region  2.  Albuquerrpie. 
New  Mexico. 
(FR  Doc.  96-18238  Filed  7-17-96: 6:45  ami 


Bureeu  of  tend  Menegement 

INM017-14SO-01/a-010-Qe-M8;  NMNM 
90010] 

ReeiwMon  and  Public  Puipoaaa  Act 
CtMemeadon  and  PadW  Claeamcalion 
TannlnaUon  and  Opening  Order,  Mew 


AQCNCV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  classifies  and 
segregates  5  acres  in  T.  24  N.,  R.  2  W.. 
NMPM,  Rio  Arriba  County  frtun  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act,  as 
amended.  It  also  partially  terminates  the 


April  13. 1994.  Recreation  and  Public 
Purposes  classificaUon  and  provides  for 
opening  5  acres  in  T.  25  N..  R.  3  W., 
NMPM,  Rio  Arriba  Coimty  to 
application  under  tin  public  land  faws 
and  location  and  entry  under  the 
general  mining  laws. 

FOR  FURfTHER  IIFORMATKM  CONTACT: 
Joseph  JaramiUo.  Realty  Specialist  Rio 
Puerco  Resource  Area.  435  Montano 
Road  N£.,  Albuquerque.  New  Mexico 
87107.  505-761-8779. 
8UPPLEMINTARV  atFONMaTXM:  1.  The 

following  public  land  in  Rio  Arriba 
County.  New  Mexico,  has  been 
examined  and  foimd  suitable  for 
classification  for  conveyance  to  the 
Lindrith  Baptist  Church  for  the  Lindrith 
cemetery  site  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Set 
of  June  14. 1926,  as  amended  (43  U.S.C 
869  et  seq).  The  land  was  origiiully 
classified  for  Recreation  and  Public 
Ptupoaes  in  a  notice  published  in  the 
Federal  Register  on  April  13.  1994.  (SO 
FR  17564  and  17565).  It  was  Uter 
determined  that  the  land  was  not 
available  for  other  uses  when  tbe 
original  classification  notice  was 
published.  It  was  segregated  from  all 
other  forms  of  use  or  disposal  under  the 
public  land  laws  by  airport  lease 
NMNM  34098.  The  lend  was 
subsequenUy  opened  to  the  operation  of 
the  public  land  laws  on  July  12, 1996. 

New  Mexico  Principal  Meridian.  New 
Mcaioa 

T.  24  N..  R.  2  W., 
Sac  20.  S</!iNW<ANEV.SWV.SE<A. 

S'ANEV4NW'ASWV.SE>/.. 

N</iSE'/.NWV.SWV.SEy<.  and 

NViSWV.NEV4SWV.SE'/i. 
The  area  described  CDntaini  5  acres. 
Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  described  in 
paragraph  one  will  be  segregated  from 
all  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  conveyance 
under  the  Recreation  and  IHiblic 
Ptuposes  Act  and  leasing  under  the 
mineral  leasing  laws.  The  terms  and 
conditions  identified  in  the  Federal 
Kagiater  notice  of  April  13, 1994,  are 
still  applicable.  Application  and 
classification  comments  were  requested 
in  the  April  13. 1994,  Federal  Register 
notice.  Classification  of  the  land 
described  above  becomes  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  land  will  not  be 
offered  for  conveyance  until  tbe 
classification  becomes  effective. 

2.  The  land  described  below  is  part  of 
the  public  land  classified  as  suitable  for 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  in  the  April  13, 
1994,  Fedaral  Regislar  notice.  The  land 
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mt  aagragiled  bom  all  forms  of 
appropriation  under  the  public  land 
la«rs,  including  the  general  mining  laws, 
except  for  conveyanca  under  the 
Rscnation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
Tlie  O^to  Cemetery  site  was  reduced 
bom  10  acres  to  S  acres  and  the  land 
described  below  will  not  be  conveyed. 

W«w  Mario  Principal  Msiirtl  Ml.  Haw 


T.  IS  N..  R.  3  W.,  .    ^ 

Sac  la.S'ANEV.NWANWV.. 

The  vea  daacribed  contains  S  acres. 

The  RBcrsation  and  Public  Purposes 
classification  on  the  land  described  in 
paragraph  two  is  hereby  terminated.  At 
9KX>  a.ra.  on  August  19, 1996.  the  land 
described  in  paragraph  two  will  be 
opened  to  appropriation  under  the 
public  land  laws  and  location  and  entry 
under  the  general  mining  laws,  sub}ect 
to  any  valid  existing  rights,  and  the 
raquirements  of  applicable  laws,  rules 
and  regulations.  All  applications 
received  at  or  prior  to  9:00  a.m.  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Thoae  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

DatfMjiAilyll.lMe. 
Sua  E.  UchaidsoB, 
Anociate  Dutrict  Manager. 
IFR  Doc  S6-18247  PU«1  7-17-M:  S:4S  am) 


[6*  om»  nas-flo-a«i7i 

Cloaui*  of  PubHc  Lands  •ufTOundlng 
1h#B  Iflrago  CoopwMMv  MsnagwiMnt 
Ana,  San  Bamardino  Coonty,  CA 

AQBtCT:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Qosure  of  public  lands 
administered  by  the  Bureau  of  Land . 
Management  within  the  El  Mirage  aroa 
of  influence,  as  described  in  the 
Management  Plan  for  the  El  Mirage 
Cooperative  Management  Area 
(approved  August  1990),  which  are 
outside  the  boundaries  of  the  El  Mirage 
Cooperative  Management  Area. 


:  In  accordance  with  title  43, 
Code  of  Federal  Regulations,  $  8364.1 
notice  is  hereby  given  that  all  the  below 
listed  lands  contained  within  51 
sections  of  public  land  surrounding  the 
El  Mirage  Cooperative  Management 
Area  within  the  Barstow  Resource  Area 
in  San  Bamardino  County  and 
administered  by  the  Burvau  of  Land- 
Mananement  have  been  closed  to 
vehicle  entry. 

This  dosure  order  affects  ALL  the 
public  lands  contained  within  all  or  part 


of  the  51  sections  of  land  (see  map) 
surrounding  tha  El  Mirage  Coomrative 
Managemant  Area,  San  Bernardino 
County,  California  under  the 
administrativa  responsibility  of  the 
Batstow  Resourca  Area,  Califomia 
Desert  District.  The  following  is  a 
description  of  the  land  aflactsd  by  this 
closure  ordar 

Swi  Bsnurtiaa  Baaa  aad  Maridiaa 
T.6N..R.8W., 

Sec.1. 
T.  TN..  R.  aw.. 

Sec  11, 12, 14.  24.  and  2$. 
T.  6N..  R.  7W.. 

Sac  6, 8, 9, 13. 18. 19.  and  20. 
T.  7Ni,  R.  7W.. 

Sac  2, 4, 12,  IS,  18, 19. 20, 28.  and  31. 
T.  8N.  R.  7W., 

Sec  26,  27, 28,  32, 34,  and  3S. 
T.  7N.,  R.  8W., 

Sec  S.  7. 8  and  tfaoM  parts  of  Sections  18 
and  20  that  are  north  of  the  ridga  line  in 
the  Shadow  Mountains. 
T.  8N..R.8W., 

Sec  26, 27, 28, 30. 31,  32, 34,  and  3S. 
T.  6N..  R.  SW., 

Sec  6. 
T.  7N.,R.5W.. 

Sec  6, 8. 19. 20. 30  and  31. 
T.8N..  R.SW.. 

Sac  30,  31,  and  32. 

This  closure  does  not  apply  to  the 
operation  of  vehicles,  Uconsed  purauant 
to  Califomia  Vehicle  Code  Section 
4000(a]  ("street  legal"  vehicles),  upon 
routes  on  the  ground  that  are  marked 
with  a  sign  that  reads  "open  route".  A 
flyer  showing  the  open  route*  is 
available  upon  request. 

The  public  lana  contained  within  the 
previously  described  51  sections  of  land 
are  closed  to  all  motor  vehicles  in  order 
to  protect  soil,  vegetation,  wildlife, 
wildlife  habitat  and  adjacent  private 
lands,  property  and  land  owners.  The 
specific  long  term  goals  can  be  found  in 
the  Management  Plan  for  the  El  Mirage 
Cooperative  Management  Area 
(approved  August  1990). 
DATES:  This  closure  order  shall  go  into 
effect  after  publication  in  the  Federal 
Register.  This  action  will  be  reviewed  in 
the  context  of  overlapping  management 
goals  relating  to  route  designation  in  the 
described  area.  If  needed,  the  closure 
will  be  resubmitted  within  one  year  of 
this  publication. 

SUPPLEMBITARY  MFOMMTION:  This 
action  is  being  taken  as  an  interim 
measure  until  the  aforementioned 
problems  are  resolved  and/  or  the  routes 
of  travel  on  the  public  land  within  the 
51  sections  of  land  described  are 
designated  through  the  California  Desert 
District's  rotite  designation  process. 
PCNALTKS:  Any  person  who  fails  to 
comply  with  this  closure  order  may  be 
subject  to  a  fine  of  up  to  $100,000.00  or 


impriaonment  of  up  to  12  months,  or 

both. 

pon  puNTHU  wromiAiicm  coNTAcr. 

Barstow  Resource  Area  Manager  or  the. 

El  Mirage  Project  Manager,  150 

Coolwater  Lane,  Barstow,  CalUbmia, 

92311  or  call  (619)  25&-8700. 

Dated:  )uae  3, 1996. 
Ttelaad. 

BLM  Baniow  Area  ManagBT. 
(PR  Doc.  96-18223  Piled  7-17-96: 8:4S  am] 


Twapomy  CIciiia  ol  ftiWto  Landa; 
Lana  County,  Oragon 

AQCNCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Temporary  Closure  of  Public 

Lands  in  Lane  County,  Oregon. 


r:  Notice  is  hereby  given  that 
certain  public  lands  in  Lane  Cotmty. 
Oregon  are  temporarily  closed  to  all 
public  use,  including  recreation, 
camping,  shooting,  hiking  and 
sightseeing,  from  August  15. 1996 
through  September  30, 1096.  The 
closure  is  made  under  the  authority  of 
43CFRS364.1. 

The  public  lands  affected  by  this 
temporary  closure  are  specifically 
identified  as  follows: 

WiUaauns  Maridiaa,  Onssa 

T.  16  S..  R.  7  W. 
Sec  19:  SEViSE'A,  excluding  the  right-of- 
way  of  Oiagon  State  Highway  36 
Containing  approximately  36  acres. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order  Bureau  employees:  state, 
local  and  federal  law  enforcement  and 
fire  protection  personnel;  the  holders  of 
BLM  road  use  permits  that  include 
roads  within  the  closure  area:  the 
contractor  authorized  to  maintain  and. 
repair  the  Lake  Creek  Falls  Fish  Ladder 
and  their  subcontractors.  Access  by 
additional  parties  may  be  allowed,  but 
must  be  approved  in  advance  in  writing 
by  the  Authorized  Officer. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7,  which  include  a  fine 
not  to  exceed  $1,000  and/ or 
imprisonment  not  to  exceed  12  months. 

The  public  lands  temporarily  closed 
to  public  use  under  this  order  will  be 
posted  with  signs  at  points  of  public 


access. 

The  purpose  of  this  temporary  closure 
is  to  provide  for  public  safety,  facilitate 
repair  and  maintenance  of  the  fish 
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ladder  and  the  protection  of  property 
and  equipment  during  the  mobiUzation, 
construction,  repair  and  de-mobilizaUon 
phases  of  the  Lake  Creek  Falls  Fish 
Ladder  maintenance  and  repair  project 
DATES:  This  closure  is  effective  fiom 
August  15, 1996  through  September  30. 
1996. 


:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
doaed  lands  are  available  from  the 
Eugene  District  Office.  P.  O.  Box  10226 
(2890  Chad  Drive),  Eugene,  Oregon 
97440. 

FOR  FURTHER  MF0MtAT1»f  CONTACT: 
Terry  Hueth.  Coast  Range  Area  Manager. 
Eugene  District  Office,  at  (541)  683- 
6989. 

Dated:  July  ID.  1996. 
Hewafe  |.  Iniiiler. 
Acting  Coast  Range  Area  Manager. 
IFR  Doc  96-18245  Filed  7-17-96: 8:4S  am) 


[Nv-e3e-««-iia2-(n,  n3»46-ooipi 

NoOoa  of  Opan-Houaa  and  Extanakm 
of  Coflwnant  Parted  for  tlia  Atta  Odd 
Company  OHnghouaa  Environmantal 
Impact  Statamant;  Nevada 

AQCNCY:  Bureau  of  Land  Management. 
Carson  City  District  Office. 
•UMMART:  The  Carson  Qty  District 
Office  of  the  Bureau  of  Land 
Management  is  directing  the  preparation 
of  an  Environmental  Impact  Statement 
to  be  produced  by  a  third-party 
contractor  on  the  impacts  of  the 
proposed  Plan  of  Operations  for 
development  of  the  Olinghouse  Gold 
Mine,  an  open  pit,  CTaniae  heap  leach 
gold  mine  operated  by  Alta  Gold 
Company,  in  Washoe  County,  Nevada. 
The  original  Notice  of  Intent  to  Prepare 
an  Environmental  Impact  Statement  was 
published  in  the  Federal  Kagiatar,  61  FR 
30091,Iunel3. 1996. 
EPPtcnVE  DATES:  A  public  scoping 
open-house  will  be  held  August  8, 1996, 
fiom  5  p.m.  to  8  p.m.,  at  the  Femley 
Town  Complex,  595  Silver  Laoe 
Boulevard,  Femley.  Nevada  to  allow  the 
public  an  opportimity  to  identify  issues 
and  concerns  to  be  addressed  in  the 
Environmental  Impact  Statement. 
Representatives  of  the  Bureau  and  Alta 
Cold  Company  will  be  available  to 
answer  questions.  Additional  scoping 
meetings  may  be  held  as  appropriate. 
Written  comments  on  the  Plan  of 
Operations  and  the  scope  of  the 
Environmental  Impact  Statement  will  be 
accepted  until  August  23, 1996. 
FOR  FURTHER  INFOMMTKJN  CONTACT: 

Comments  on  the  proposed  Olinghouse 
Mine  Project  may  be  sent  to:  District 


Manager,  Bureau  of  Land  Management, 
1535  Hot  Springs  Road,  Carson  Qty.  NV 
89706.  Attn:  Olinghouse  Project 
Manager. 

For  additional  information,  write  to 
the  above  address  or  call  Teiri  Knutson 
at  (702)  885-6156. 

D>tad:)uly11.199e. 
)ahi)O.Sii«laub. 
Cjinon  City  District  Manager. 
IFR  Doc  96-18246  Ftlad  7-17-96: 8:45  ami 
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MaaUng  of  the  BakeraneM  Resource 
Advisory  Council 

AOENCV:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Meetirvg  of  the  Bakersfield 
Resource  Advisory  CoimdI. 


Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(public  law  92-463)  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (sec.  309),  the  Bureau  of  Land 
Management  Bakersfield  District 
Resource  Advisory  Coundl  will  meet  in 
Mammoth  Lakes.  California. 
DATES:  August  1-2. 1996. 
AOOREaSES:  Sierra  Nevada  Inn,  The 
Mountain  View  Room,  164  Old 
Mammoth  Road,  Manmioth  Lakes. 
California. 

SUPPLBBITARY  INFORMATION:  The 
Bakersfield  Resource  Advisory  Coundl 
is  a  12  member  council  appointed  by 
the  Secretary  of  the  Interior  to  give 
counsel  and  advice  regarding  plaiming 
and  management  of  public  land 
resources  to  the  District  Manager  of  the 
Bureau  of  Land  Management  Bakersfield 
District.  The  Coundl  will  meet  on 
Thursday,  August  1,  begirming  at  9  a.m., 
and  Friday,  August  2,  beginning  at  8 
a.m.  Bureau  of  Land  Management 
Acting  Director  Mike  Dombeck  and 
BLM-Califomia  State  Director  Ed 
Hastey  vrill  meet  with  the  Coundl  on 
Thursday  morning.  The  rest  of  the 
agenda  will  consist  of  the  Coundl 
planning  for  its  future  role  now  that  it 
has  completed  its  assignment  of  writing 
standards  and  guidelines  for  grazing  on 
public  land.  A  public  comment  period 
is  scheduled  for  1  p.m.  Friday,  August 
2.  at  which  time  the  public  may  discuss 
any  public  land  issue.  Written 
comments  will  also  be  accepted  at  the 
meeting,  or  at  the  address  below. 
FOR  FURTHER  INTORMATMN  CONTACT! 
Larry  Meicer,  Public  Aibirs  Officer, 
Bureau  of  Land  Management. 
Bakersfield  District,  3801  Pegasus  Drive. 
Bakersfield.  CA  93306.  telephone  805- 
391-6010. 


DUsd:)ulyll.l99e. 
(ahaSegKJd. 
Acting  District  Manager. 
(PR  Doc  96-18248  rUed  7-17-96: 8:4S  ami 
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Notice  of  Intent  To  Conduct  a  Planning 
Review  and  Request  for  PutjHc 
Paiticipatton  Concerning  a  Travel 
Management  Plan  lor  the  SMiley 
Mountain  Area 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM).  Great  Divide 
Resource  Area.  I^wlins.  Wyoming,  is 
inviting  the  public  to  identify  issues  and 
concerns  to  be  addressed  in  a  review  of 
the  existing  road  system  and  vehicular 
use  management  decisions  for  the 
Shirley  Mountain  Area. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Interested  parties  may  obtain  further 
information  or  request  to  be  placed  on 
the  Rawlins  BLM  District  mailing  list  by 
contacting  )ohn  Spehar.  Project 
Coordinator,  at  the  Great  Divide 
Resource  Area  OfHce,  Bureau  of  Land 
Management.  1300  North  Third  Street, 
Rawlins,  Wyoming  82301,  telephone 
(307)  328-4200. 

SUPPLEMBaARY  INFORMATION:  A  review 
of  the  Shlriey  Mountain  Area  is  needed 
to  evaluate  the  adequacy  of  the  existing 
road  system  and  vehicular  use 
management  decisions  for  the  area.  This 
planiUng  review  will  determine 
tvhether 
—The  existing  management  decisions  in 

the  Great  Divide  Resource 

Management  Plan  (RMP)  provide  for 

an  appropriate  level  of  resource 

protection. 
— Management  actions  and  alternatives 

that  may  be  considered  are  in 

conformance  with  existing  dedaions 

in  the  Great  divide  RMP. 
— An  amendment  to  the  great  Divide 

RMP  will  be  necessary. 

The  National  Environmental  Policy 
Act  (NEPA)  environmental  analysis 
process  will  be  used  in  conducting  the 
plaiming  review  and  in  making  the 
above  determinations  for  tha  area.  The 
appropriate  NEPA  document,  either  an 
environmental  assessment  (EA)  or  an 
Environmental  Impact  Statement  (EIS), 
if  the  EA  results  in  a  finding  of 
significant  impacte,  will  be  prepared  to 
document  the  review  and  its  results. 

The  plaiming  review  will  include 
opportunities  for  public  participation. 
These  will  b«  announced  through 
Federal  Register  notices,  media  news 
leleases  or  mailings.  A  tour  showing 
some  of  the  problem  roads  in  the 
Shirley  Mountain  Area  will  be 
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oooducted  during  the  summar  of  1996. 
The  public  will  be  invitad  to  ona  ot 
nMnmaatiDgs  to  diicun: 
— Prabiaiiu,  conflict,  concnns,  md 

Jljnning  inuM  in  the  nwiow  uea. 
otantiu  managmnenl  optioD*. 

If  tbe  planning  review  results  in  the 
need  to  emend  the  Craat  Divide  RMP. 
odHr  DoUcai,  in«iHng«,  or  news  raleeaes 
will  ennouDoe  a  30-<hy  coramaDt/ 
prateit  period  on  the  unendment 
|»opoeal. 

Ditsd:  July  15. 19M. 
MwE-Ptowa. 

pnt  Doc  fl»-lS23V  FiM  7-17-gS;  «:4S  *m) 


On  page  24906,  third  column,  under 
T.  S  &,  K.  77  W.,  balfwn  down  the 
oolimm,  line  which  laeib  "Thenca 
approximately  S.  82*  W.,  2843  ft."  is 
heieby  corrected  to  read  "Thence 
■ppitnimataly  S.  82*  W.,  2943  It." 
)— yL.8iM<i. 

IFK  Doc  86-18230  Filed  7-17-M;  8:4S  am] 
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Tannlnailed  09  and  On  Laaa* 

Under  the  provisions  of  Pub.  L.  97- 
451,  a  petition  for  reinstatement  of  oil 
and  gas  lease  NEIM  72399.  McKenzie 
County,  North  Dakota,  was  timely  filed 
and  accompanied  by  the  required  rental 
accniins  from  the  date  of  teimination. 

No  valid  lease  has  been  issued 
aiiecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
md  royalties  at  rates  of  55  per  acre  and 
16%  percent  respectively.  Payment  of  a 
$500  administration  fee  has  been  made. 

Haying  met  all  the  requirements  for 
reinstatement  of  the  leeia  as  contained 
in  Sec  31  td)  and  (e)  of  the  Mineral 
Lands  Leesing  Act  of  1920  (30  U.S.C 
1B8),  the  Buraeu  of  Land  Management  is 
proposing  to  reinstate  the  leese, 
eSscdve  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  inoeesed 
rental  and  royalty  rates  cited  above,  and 
reimburaement  for  cost  of  publication  of 
this  Notice. 

DBIsd:)uBe27. 1986. 
KaraLCHnll. 

Chief,  rbtid*  Adfudicatioa  SecHoa. 
IFR  Doc  96-18222  Filed  7-17-06: 8:45  am] 


PubfcUnd  Ord6rllo.S196;    _ 
WNlMlnMMl  of  NittoiMi  rofwt  SysiMn 
LMid  for  •)•  HoMiar  Mdo*  RaaMNti 
Hlural  Awo:  Celowdo;  &>iVo(Jli>ii 

MBtCV:  Bureau  of  Land  Management, 

btsiior. 

ACnOil:  CoOMnion. 

•UMMirr:  This  action  comets  Public 
Land  Order  No.  7195: 61  PR  24806- 
24807.  publidMd  May  16, 1996.  as  PR 
Doc  96-12322. 
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Of 

Oiipoiluntty  for  PubUe  MooUng; 
Coierado 

AoetCT:  "Bureeu  of  Land  Management, 
Interior. 

ACnOM: 'Tfotice. 


:  The  U.S.  Pail  Service 
requests  the  transfer  of  Administrative 
Jurisdiction  of  442.25  acres  of  Pedeial 
mineral  interest  to  the  National  Park 
Service  for  management  as  part  of  the 
Florissant  Fossil  Beds  National 
Monument  This  notice  cloees  these 
mineral  interests  to  location  and  entry 
under  the  mining  laws  for  up  to  two 
years.  Since  this  mineral  interest  is  in 
lands  already  located  within  the 
Monument,  transfer  to  the  Park  Service 
would  make  the  entire  Monunwnt 
subject  to  Park  Service  management 
DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meeting  must  be  received  onor  before 
October  16. 1906. 

AOOMaKS:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  ELM,  2850 
YoungSeld  Street,  L^kewood.  Colorado 
80215-7076. 

Fon  Fuimcii  »ifoiM«Tioii  oontact: 

Doris  E.  Oielius,  303-239-3706. 

•U^FLEMENTAHY  MFOnMATMN:  On  June 
24, 1006.  the  Secretary  of  Interior 
approved  an  appUoation  to  close  the 
Federal  mineral  interest  and  to 
permanently  transfer  this  interest  to  the 
Park  Service  in  the  following  described 
lands: 

Sixth  FriKi^  Me>i<Uea 

Fhritsant  FotsU  Beds  National  Monument 
T.  13S..70W., 

Sac.  IB,  Lot  2: 

Sec  19,  NW'/.NE'A; 

Sec  30.  NBV..  NKViSWVi.  and  NViSEV4. 
T.  13  S.,  R.  71  W., 

Sec  23,  SV>NBV!>. 

Hie  arssa  described  sggrsgsle 
apiwulmately  442.25  acres  of  reserved 
mtaienl  tnlflrest  in  Teller  County. 

The  purpose  of  this  action  is  to 
»— "'fc^  the  Federal  Mineral  interest  to 


became  a  part  of  the  Florissant  Foatil 
Bads  National  Monument. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  wish  to  submit  comments. 
suMestions,  or  objections  in  connection 
with  this  proposed  action,  or  to  request 
a  public  meeting,  may  praaant  their 
views  in  writing  to  tlM  C^londo  State 
Director.  If  the  authorized  ofBoer 
determines  that  a  meeting  should  be 
held,  the  meeting  will  be  scheduled  and 
cimductad  in  accordance  with  43  CTK 
2310.3-l(cX2). 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  two  yean  from  the 
date  of  publication  in  the  Fadaral 
Ragistar.  thia  land  will  be  segregated 
from  the  mining  laws  as  spedfied  sbove 
unless  the  application  is  denied  or 
cancelled  or  the  transfer  is  approved 
prior  to  that  date.  During  this  period  the 
Park  Service  will  continue  to  manage 
these  lands. 


HeahyOfPcer.  ^_^^____. 

IFR  Doc  08-18229  Filed  7-17-96:  8:45  iffll 
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Idiho:  FHIng  Of  PM>  Of  SiKMy;  idriw 

The  plat  of  the  following  described 
land  waa  officially  filed  in  the  Idaho 
SUte  Office.  Bureau  of  Land  ~ 
Management,  Boise.  Idaho,  efltctive 
9:00  a.m.  July  9, 1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
linea  anid  of  the  segregation  survey  of 
the  Mammoth  and  Rubey  lodes,  and  the 
subsidivion  of  sections  10  and  15,  T.  1 
N.,  R.  15  E.,  Boise  Meridian.  Idaho, 
Group  No.  919.  was  accepted.  July  9. 
1906. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief.  Cadastral  Survey.  Idaho  Slate 
Office,  Bureau  of  Land  Mooagamant, 
3380  Americana  Tanaoe,  Boise,  Idaho. 
83706-Z500. 

Dated:  July  9, 1996. 
DHaeE.OtHB. 

OtiefCadastnil  Sanmyvr  for  Idaho. 
IFK  Doc.  96-11244  Filed  7-17-96:  8:4S  am] 
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AOBICT:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Notice. 


:  The  plats  of  survey  described 
below  will  be  officially  filed  in  the  New 
Mexico  State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico,  on 
August  10. 1996. 

New  Mazka  Madpal  Meridian.  New 


T.  18  N..  R.  17  W..  far  Group  844  NM.  T. 
26  N..  14  W..  T.  28  N..  R.  14  W..  T.  28  N.. 
R.  IS  W.,  T.  27  N.,  R.  17  W.,  T.  28  N..  R.  17 
W..  T.  27  N..  R.  16  W..  and  T.  28  N..  R.  16 
W.,  far  Group  870  NM.  T.  21  N.,  R.  19  W.. 
T.  17  N.  R.  20  W,.  sod  T.  21  N..  R.  IS  W., 
for  Group  871  NM.  T.  23  N..  R.  10  E..  for 
Group  925  NM,  and  supplemeDlsl  plat  for  T 
23  N..  R.  10  E. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  State 
Director,  Bureau  of  Land  Management, 
stating  that  they  wish  to  protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  Slate  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  ebove-listed  plats  represent 
dependent  lesurveys,  surveys,  and 
subdivisions. 

These  plats  will  be  in  the  New  Mexico 
State  Office.  Bureau  of  Land 
Management,  P.O.  Box  27115.  SanU  Fe, 
New  Mexico  87502-0115.  Copies  may 
be  obtained  bom  this  office  upon 
payment  of  Sl.lO  per  sheet. 

Dated:  July  9, 1996. 

KsUey  WilliaauoD.  Jr.. 

ActiDiChiefCadasaal  Surveyor  For  New 
Mexico. 

IFR  Doc  96-182S6  FUad  7-17-96:  8:45  ami 


Safliy  and  EnwironnMnM  MMiagamant 
Program  (SBHP)  on  m*  Oul8f 
ConHnonlal  ShoH  (OCS) 

AQBICY:  Minerals  Management  Service 
(MMS).  Interior. 
ACTION:  Notice. 


V:  The  MMS  has  postponed  its 
decision  legarding  the  mandatory  or 
volimtary  adoption  of  the  SEMP  by  OCS 
lessees.  The  MMS  does  not  have 
sufficient  information  to  determine 
whether  the  voluntary  adoption  of 
SEMP  currently  achieves  the  regulatory 


goals  of  tbe  MMS.  We  will  continue 
assessing  the  oil  and  gas  industry's 
progress  in  implementing  SEMP  and 
vrill  make  a  determination  on  this 
program  in  mid-1997. 
DATES:  Comments  may  be  submitted  at 
anytime. 

A0OW8SE8:  We  welcome  your 
comments  on  MMS'  SEMP  concept  the 
American  Petroleum  Institute's 
Recommended  Practice  75.  OCS  ssfoty 
and  environmental  protection  issues  in 
general,  implementstion  strategies,  and 
related  metiers.  Send  comments  to 
Henry  Bartholomew;  Deputy  Associate 
Director  for  Operations  and  Safety 
Management:  Minerals  Managemmt 
Service:  Mail  Stop  4600;  381  Elden 
Street:  Hemdon,  Virginia  22070-4817. 
FOn  FUflTHEII  MFOMMTION  CONTACT: 
Jeff  Wiese.  SEMP  Manager.  Mail  Stop 
4800:  Minerals  Management  Service: 
381  Elden  Street:  Hemdon,  Virginia 
22070-W17.  telephone  (703)  787-1591. 

SUPPLEMENTAHV  »N«MtATION: 
WhatbSEMPT 

The  SEMP  is  a  safety  systems 
management  model  designed  around 
offshore  oil  and  gas  exploration  and 
development  activities.  This  concept  is 
currently  embodied  in  a  publication  of 
the  American  Petroleum  Instilute  (API) 
known  as  Recommended  Practice  75 
(RP7S).  This  document  is  available  from 
the  API:  they  can  be  reached  by  phone 
at  (202)  682-8375. 

How  Did  We  Gel  to  Thia  PoinlT 

The  MMS  introduced  its  SEMP 
concept  in  the  Federal  Register  on  July 
2, 1991  (56  FR  31J400).  In  response.  OCS 
operators  requested  that  they  be  given 
an  opportunity  to  further  develop  SEMP 
and  a  chance  to  demonstrate  that  they 
could  voluntarily  adopt  it  The  MMS 
joined  with  a  broad-besed  industry 
committee  to  refme  the  SEMP  concept 
under  the  aegis  of  the  API.  In  May  1993. 
the  API  pubUsbed  RP75  as  its  response 
to  SEMP.  On  June  30. 1994.  the  MMS 
published  a  notice  in  the  Federal 
Register  (59  FR  33779)  in  which  it  said 
that  RP7S  generally  csptured  the 
egency's  perception  of  what  a  SEMP 
should  containr  At  that  time,  the  MMS 
committed  to  a  2-year  moratorium  on 
regulatory  activity  related  to  SEMP 
during  which  time  it  would  closely 
monitor  the  voluntary  adoption  of  RP75 
by  OCS  operators.  The  observation 
period  officially  expires  this  summer. 

Why  Is  tlie  MMS  Promoting  SEMPf 

The  MMS  and  its  predecessora  have 
developed  a  sound  regulatory  program 
to  protect  the  public's  interests  in  the 
exploration  and  development  of  OCS  oil 


and  gas  over  the  course  of  more  than  a 
quarter  century.  This  program  is  based, 
in  large  measure,  on  standarxls  and 
recommended  practices  developed  in 
•asodation  with  OCS  stakeholders  that 
delimit  how  a  "safe  and  prudent" 
operator  would  conduct  its  business, 
lliis  regulatory  program  has  historically 
focused  on  hardware  and  engineering 
solutions.  It  has  been,  as  well,  ftdriy 
prescriptive. 

The  SEMP  concept  was  created  to 
address  the  role  of  human  and 
organizational  error  to  ecddents.  By 
some  estimates,  human  and 
organizational  factors  lie  at  the  root 
cause  of  up  to  eighty  percent  of  all 
accidents. 

Through  SEMP.  tbe  MMS  is  seeking 
alternative  ways  to  enhance  current 
efforts  to  protect  people  and  tbe 
environment  during  oil  and  gas 
exploration  and  proiduction  activities 
taking  place  on  the  U.S.  OCS.  The  MMS 
undertook  this  initiative  following  two 
separate,  but  related,  studies  which 
indicated  that  OCS  operators  were  ted 
by  the  traditional,  prescriptive 
regulatory  approach  of  the  MMS  to 
focus  more  on  compliance  with  existing 
rules  than  in  systematically  identifying 
and  mitigating  all  risks  posed  by  their 
operations.  Implementation  of  SEMP 
squarely  places  the  responsibility  for 
protection  of  people,  facilities,  and  the 
environment  on  the  shoulders  of  OCS 
operators. 

How  Well  Is  SEMP  Being  ImpIomenledT 

To  gauge  how  well  OCS  operetore 
were  implementing  SEMP,  as  well  as  to 
identify  areas  in  which  the  agency  could 
assist  them  in  this  endeavor,  the  MMS 
joined  with  the  API,  the  hidependent 
Petroleum  Association  of  America,  the 
Ofbhore  Operator's  Committee,  and  the 
National  Ocean  Industries  Association 
to  conduct  an  aimual  series  of  surveys. 
The  baseline  implementation  survey 
was  conducted  in  January  1995  and  a 
follow-up  survey  was  performed  in 
January  1996.  About  95  percent  of  all 
OCS  operators  representing  over  99 
percent  of  total  OCS  oil  and  gas 
production  (over  3.5  million  barrels  of 
oil  equivalent  per  day)  responded  to  this 
last  survey. 

Collectively,  these  surveys  have 
shown  that  OCS  operators — as  a 
whole — ere  well  on  their  way  to 
implementing  SEMP  plans  that  they 
have  been  developing  during  the  past  2 
years.  If  progress  similar  to  Uiis  is 
maintained,  the  MMS  expects  that  many 
of  these  companies'  SEMP  plans  vrill  be 
fully  implemented  in  the  field  witiiin 
the  next  1-2  years. 
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Ifas  Um  MMS  Fully  Evalnalad  Om 
Vohinlary  Adoptim  AfftomcU  . 

No.  Because  the  MMS  atroo^y 
believes  that  the  real  value  of  SEMP  will 
be  derived  from  field-level 
implemeatation  of  SEMP  plana,  we 
believe  it  will  be  another  year  before  we 
have  enough  evidence  to  aaoertain 
whether  this  regulatory  approach  will 
be  a  success.  We  have  every  laeson  to 
believe  it  will  be  if  OCS  operators 
continue  to  develop  and  implement 
their  SEMP  plans  with  due  diligence. 

WkaCiNotr 

The  MMS  will  defar  judgment  on  how 
aucceaiful  voluntary  adoption  of  RP7S 
has  been  for  1  year.  We  have,  however, 
identiGed  a  few  goals  that  we  can 
pursue  collectively  with  OCS  operetors 
during  this  time: 

1.  Work  to  broaden  voluntary 
implementation  to  the  taw  isroaining 
holdouts; 

2.  Accelerate,  where  feasible,  field- 
level  implementatioD  of  SEMP  plans; 

3.  Continue  to  promote  greater 
understanding  of  SEMP  through 
cooperative  eflbrts  such  as  the  joint 
wonubopa  held  during  199S; 

4.  Begm  to  develop  reliable, 
commonly-defined  measures  of 
performance;  and, 

5.  Further  explore  regulatory  reform 
for  companies  that  conscientiously 
develop,  implement,  and  undertake  to 
improve  SEMP  plans. 

Also  during  this  time,  the  MMS  will 
continue  its  efforts  to  independently 
assess  implementation  of  SQfl*  by 
meeting  with  OCS  operators  on  a 
voluntary  basis  to  discuss  their  SEMP 
plans  and  by  talking  to  field-level 
penonnal  during  routine  inspections  we 
conduct  of  their  ofbhoie  bdlities. 
(Authocity:  U.S.C  1334) 

Dated:  )une  26. 1006. 
Caraiila  U.  KaOair, 
Acting  Director.  Uinmals  ManagBotent 
Service. 
[FK  Doc  86-1S287  Filed  7-I7-W:  8:4S  ami 


NBOiinsi  rwni  oervio9 

QMMdi  MMMQWnsnt  PimW 

IWKlwmiiwiliI  Impt 

CPMk  Plffct  D.C>s  NoIlM  of  IntMit 

In  accordance  with  section  102(2)(c) 
of  the  National  Enviroimiental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  is  preparing  an  Environmental 
Impact  Statement  (EIS)  to  assess  the 
impacts  of  alternative  management 
strategies  for  the  General  Management 
Plan  (QbfP)  for  Rock  Creek  Park. 
Washington,  D.C 


The  GMP/EIS  will  evaluate  a  range  of 
alternatives  which  address  ctiltural  and 
natural  resotuces  protection, 
socioeconomic  concerns,  traffic 
circulation,  and  visitor  use.  Studies  will 
also  be  done  on  transportation  issues 
and  the  management  of  the  park  as  a 
national  scenic  byway. 

Public  involvement  will  be  a  key 
component  in  the  preparation  of  the 
general  management  plan  and 
environmental  impact  statement. 

The  NPS  will  be  holding  a  public 
scoping  meeting  on  July  24, 7-S  p.m.  at 
the  National  Zoo  where  you  will  have 
an  opportunity  to  present  your  ideas, 
questions,  and  concerns  directly  to  the 
planning  team.  The  meeting  will  be  held 
in  the  auditorium  of  the  visitor  canter 
(formerly  the  Education  Building],  Enter 
the  Zoo  at  the  Connecticut  Avenue 
entrance  and  park  in  Lot  A  (parking  is 
free). 

The  purpose  of  these  meetings  is  to 
determine  the  content  that  should  be 
addressed  in  the  GMP/EIS.  Individuals 
unable  to  attend  the  scoping  meetings 
may  request  infbrmatiaa  fiam  the 
Superintendent  of  Rock  Creek  Paric  at 
the  address  listed  below. 

You  can  also  get  the  latest  information 
on  the  gsnetel  management  plan  by 
being  on  our  mailing  list.  Please  call  the 
&AP  info  Line  (202-282-10081  for  a 
raoorded  message  and,  if  desired,  to 
leave  your  comments:  or  by  checking 
our  homepage  on  the  Internet  at  the 
following  address:  http://www.nps.gov/ 
rocr/gmpnewsletterl. 

The  draft  O^/EIS  are  expected  to  be 
completed  and  available  for  public 
review  by  summer,  1997.  After  public 
and  interagency  review^f  the  draft 
document,  conmients  will  be  considered 
and  a  final  EIS  will  be  prepared  for 
release  by  winter,  1998,  which  will  be 
followed  by  a  record-of-decision.  The 
responsible  official  is  Robert  G.  Stanton, 
Field  Dirvctor,  National  Capital  Area, 
NPS.  Written  conunents  should  be 
submitted  to  the  Superintendent  of  Rock 
Cieek  Park,  3S4S  Williamsburg  Lane. 
NW.  Washington,  DC  20006-1207. 

Dated:  )uly  12,  ISM. 
Uchard  S.  Poaiefs, 

Acting  Field  Dinclor,  National  Capitol  Ana.   . 
(FR  Doc  86-18226  FUad  7-17-46;  8:4S  ami 


QoMen  Oat*  National  RacTMtion  ATM 
and  Point  Rayaa  Nattonai  Saaahora 
Adviaofy  Commlaalon;  Notioa  of 


Notice  is  hereby  given  in  accordance 
with  the  Federal  Aovisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreadon  Area  and  Point 


Reyes  National  Seashore  Advisory 
Commission  will  be  held  at  7:30  p.m. 
(PST)  on  Wednesday.  August  14, 1996 
at  CCSOlAPark  Headquarters,  Building 
201,  Fort  Mason,  Bay  and  Franklin 
Streets,  San  Frandsco,  California  to  hear 
presentations  on  issues  related  to 
management  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore. 

The  Advisory  Commissioo  «ras 
established  by  Public  law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  hcilitate  the 
solicitation  of  advice  or  other  coimsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Ftandsoo 
and  San  Mateo  Cotmties. 

Members  of  the  Commission  are  as 
foUo%VB: 

Mr.  Richard  Bartke,  Chainnan 
Ms.  Naomi  T.  Gray 
Mr.  Michael  Alexander 
Ms.  Lennie  Roberts 
Ms.  Sonia  Bolaiios 
Mr.  Redmond  Keman 
Mr.  Merritt  Robinson 
Mr.  John  J.  Spring 
Mr.  Joseph  Williams 
Ms.  Amy  Meyer,  Vice  Qiair 
Dr.  Howard  Cogswell 
Mr.  Jerry  Friedman 
Ms.  Yvonne  Lee 
Mr.  Trent  Orr 
Ms.  Jacqueline  Young 
Mr.  RH.  Sciaroni 
Dr.  Edgar  Waybum 
Mr.  Mel  Lane 

The  main  agenda  item  at  this  meeting 
will  be  possible  Advisory  Commission 
action  on  the  Environmental 
Assessment  for  Presidio  Golf  Course 
Fscilities.  A  presentation  the  draft 
environmental  assessment  on  the 
proposed  Presidio  Golf  Clubhouse  and 
Maintenance  Facility  was  made  before 
the  Advisory  Commission  at  the  May 
IS,  1996  Advisory  Commission  meeting, 
and  public  comments  were  taken  at  the 
Jime  19, 1996  Advisoiy  Commission 
meeting.  The  30-day  comment  period  on 
this  aasessment  ended  on  June  21, 1996. 

Also  on  the  agenda  will  be  a 
presentation  and  Commission 
discussion  on  plans  for  Marine  Learning 
Center  at  Pier  1  at  Fort  Mason  Center 
and  a  presentation  on  the  activities  and 
operations  of  the  CGNRA  Special  Use 
Permit  office. 

The  meeting  will  also  contain  reports 
of  committees  and  ad  hoc  committees, 
a  Presidio  General  Manager's  Report, 
and  a  GGNRA  Superintendent's  Report. 

Specific  final  agendas  for  these 
meetings  will  be  made  available  to  the 
public  at  least  IS  days  prior  to  each 
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meeting  and  can  be  laoeived  by 
contacting  the  Office  of  the  SUfF 
Assistant.  CoUari  Gate  National 
Recraetion  Area,  Building  201,  Fort 
Mason,  San  Francisco,  California  94123 
or  by  calling  (415]  556-4464. 

These  meMngs  ate  open  to  the 
public.  They  nviU  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meetings 
will  be  available  to  the  public  after 
approval  of  the  full  Advisoiy 
(jommission.  A  transcript  will  be 
available  three  weeks  after  each 
meeting.  For  copies  of  the  minutes 
contact  the  Office  of  the  Staff  Assistant, 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason,  San 
Francisco,  California  94123. 

Dated:  July  12. 1996. 
Brian  O'Neill, 
CenemI  Superintendent 
IFR  Doc  «6-18236  Piled  7-I7-M:  8:45  ami 


AOENCY  FOR  MTERNA'nONAL 
DEVELOPMENT 

LoanOuaramaas  to  laiaat;  Notio*  of 
invaaknant  Oppoftunlty 

The  Government  of  Israei^Uhy  "GOI") 
wishes  to  select  managing  udSerwriters 
for  the  structuring  and  sale  of  U.S. 
Agency  for  International  Development 
("USAlD")-guar«nteed  loans.  The 
USAID-guaranteed  loans  have  been 
author!^  by  Public  Law  102-391,  and 
are  being  provided  in  connection  with 
Israel's  extraordinary  humanitarian 
effort  to  resettle  and  absorb  immigrants 
into  Israel  from  the  lepublics  of  the 
former  Soviet  Union,  Ethiopia  and  other 
coim  tries. 

The  legislation  authorins  the 
guaranty  by  USAID  of  up  to  SlO.billion 
principal  amount  of  loans  over  a  five- 
yeer  period,  with  a  maximum  of  $2 
billion  in  loans,  offered  in  one  or  more 
tranches,  to  be  guaranteed  in  each  of  the 
five  fiscal  years.  This  Notice  is  in 
connection  with  the  GOI's  selection  of 
managing  underwriters  for  an  offering 
contemplated  to  be  made  under  the 
authorization  for  the  current  fiscal  year. 

In  order  to  be  considered  as  a 
managing  underwriter  for  the  proposed 
transection,  interested  parties  must 
demonstrate  the  requisite  financial  and 
technical  capabilities  by  their  responses 
to  a  Request  for  Proposals  ("RFP"], 
which  will  be  available  bota  the  GOI 
prior  to  the  offering.  Interested  parties 
who  wish  lo  receive  an  RFP,  when 
available,  should  contact  Mr.  Eliahu 
Ziv-Zitouk,  Consul  and  Chief  Fiscal 
Officer.  Ministry  of  Finance  of  the 


Government  of  btael,  800  Second 
Avenue,  New  York.  New  Yoii  10017 
(fex:  212/499-571S). 

Selection  of  underwriters  and  the 
terms  of  the  loans  are  initially  subject  to 
the  individual  diacretion  of  the  GOI  an<r 
thereafter  subject  to  approval  by  USAID. 
In  order  to  be  eligible  for  selection  as  a 
managing  underwriter,  an  institution 
must  be  a  member  of  the  National 
Association  of  Securities  Dealers,  and 
otherwise  meet  the  legal  requirements 
for  serving  in  such  role.  All  firms  are 
encouraged  to  submit  proposals, 
regardless  of  ethnic  origin,  race  or 
gender. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  To  be  eligible 
for  a  USAID  guaranty,  the  loans  must  be 
repayable  in  full  no  later  than  the 
thirtieth  anniversary  of  the 
disbursement  of  the  principal  amount 
thereof.  The  USAID  guaranty  will  be 
backed  by  the  full  faith  and  credit  of  the 
United  States  of  America  and  will  be 
issued  pursuant  to  authority  in  Section 
226  of  the  Foreign  Assistance  Act  of 
1961,  as  amended.  Disbursements  imder 
the  loans  will  be  subject  to  certain 
conditions  required  of  the  GOI  by 
USAID  as  set  forth  in  agreements 
between  USAID  and  the  GOI. 

Additional  information  regarding 
USAID's  responsibilities  in  mis 
guaienty  program  can  be  obtained  bam 
the  undersigned: 

Room  3328  N.S.,  2201  C  Street,  NW., 
Washington.  DC  20SZ3-0030, 
Telephone:  202/647-9839. 

Dated:  July  IS.  1M6. 
Michael  G.  KUay, 

Assistant  General  Coumel.  Agency  for 
International  Devetopmettt, 
IFR  Ooc  96-18335  FUad  7-17-96:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

[AAO/A  Ordar  Na  11»-9q 

Privacy  Act  of  1974;  Nw*  Syatam  of 
Raoorda 

Pursuant  to  the  provisions  of  the 
Privacy  Act  (5  U.S.C.  552a)  and  Office 
of  Management  and  Budget  Circular  No. 
A-130.  notice  is  hereby  given  that  the 
Department  of  Justice  proposes  to 
establish  a  new  system  of  records  to  be 
maintained  by  the  Federal  Bureau  of 
Investigation. 

The  National  DNA  Index  System 
(NDIS)  (JUSnCE/FBI-017)  is  a  new 
system  of  records  for  which  do  public 
notice  consistent  with  the  provisions  of 
5  U.S.C.  SS2a(e)  (4)  and  (1 1)  has  been 
published  in  the  Federal  Kagialer. 


In  order  to  comply  with  5  U.S.C 
S52a(e)  (4)  and  (11),  the  public  must  be 
given  a  SO-day  period  in  which  to 
comment  on  new  routine  use 
disclostires;  and  the  Office  of 
Management  and  Budget  (OMB),  wUch 
has  oversight  responsibility  under  the 
Act,  requires  a  40<lay  period  in  which 
to  review  the  system  before  it  is 
implemented.  Therefore,  the  public,  the 
OMB.  and  the  Congress  are  invited  to 
submit  tvritten  comments  to  Patrids  E 
Neely,  Program  Analyst.  Information 
Management  and  Security  Staff. 
Information  Resources  Management, 
Department  of  Justice,  Washington,  DC 
20530  (Room  850,  WCTR  Building). 
Comments  from  the  public  must  be 
received  by  August  19, 1996.  No  further 
notice  will  appear  in  the  Federal 
Register  unless  conunents  are  received 
and  publication  pursuant  thereto  is 
deerned  appropriate.  A  proposed  rule  to 
exempt  the  system  is  also  being 
published  in  the  "Proposed  Rules" 
Section  of  today's  Federal  Register. 

In  accordance  with  Privacy  Act 
requirements,  the  Department  of  Justice 
has  provided  a  report  on  the  propoeed 
system  of  records  to  OMB  and  the 
Congress. 

Dated:  )uly  8.  1996. 
Slapkea  R.  Colgate, 
Assistant  Attorney  CenemI  for 
Administration. 

JUSTICE/raM>17 


National  DNA  Index  System  (NDIS). 
aniGM  locaton: 

Federal  Bureau  of  Investigation:  FBI 
Laboratory.  U.S.  Department  of  Justice. 
J.  Edgar  Hoover  Building,  935 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20535-0001. 

MtaooMi  OF  aaviMMU  GOVBKD  av  nc 
wnmt 

Individuals  in  this  system  include 
persons  designated  by  criminal  Justice 
agencies  as  belonging  to  one  or  more  of 
the  following  groups: 

A.  Convicted  offenders:  Persons  who 
have  been  convicted  of  crimes  in 
Federal,  State,  and/or  local  courts  where 
the  applicable  law  permits 
establishment  of  a  DNA  record  for  the 
convicted  person. 

B.  Missing  persons  and  their  close 
biological  relatives:  Persons  reported 
missing  or  whose  whereabouts  ere 
unknown  and  sought  and  their  close 
biological  relatives,  such  as  parents, 
siblings,  and  children. 

C.  Victims:  Persons,  living  or  dead, 
who  have  been  victims  of  crimes  where 
the  perpetrator  of  the  crime  may  have 
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cuTisd  DNA  of  the  victim  iway  firom 
tlw  crima  scene. 

D.  DNA  personnel:  Peraonnel  in 
Federal.  State,  and/or  local  aiminal 
justice  agenciss  who  fterfonn  duties 
ralatad  to  or  are  responsible  for  DNA 
recoids. 

CAIVBOMB  or  MCOOMM  M  TNC  (TSTBC 

The  following  definitions  ara  uaed  in 
this  notice: 

A.  A  DNA  sample  is  a  body  tissue  or 
fluid  sample  usually  a  blood  and/or 
buccal  sample,  that  can  be  subjected  to 
DNA  analysis. 

B.  A  DNA  profile  consists  of  a  set  of 
DNA  identification  characteristics,  i.e., 
the  particular  chemical  form  at  the 
various  DNA  locations  (lod),  which 
permit  the  DNA  of  one  person  to  be 
distinguishable  &om  that  of  another 
person. 

C  A  target  DNA  profile  is  a  DNA 
profile  submitted  by  a  criminal  justice 
agency  for  the  purpose  of  identifying 
EH>1A  profiles  maintained  by  NDIS 
which  match  the  target  DNA  profile. 

D.  A  target  DNA  profile  search  is  a 
search  of  appropriate  NDIS  DNA  records 
for  those  records  with  DNA  profiles  that 
may  match  the  target  DNA  profile. 

E.  Personally  identifiable  information 
is  information  such  as  names,  dates  of 
birth,  or  social  security  numbers  which 
are  normally  used  to  identify 
individuals.  Personally  identifiable 
information,  as  used  in  this  notice,  does 
not  include  information  derived  from 
the  examination  of  a  CH4A  sample. 

F.  A  DNA  record  includes  the  DNA 
profile  as  well  as  data  required  to 
manage  and  operate  NDIS,  i.e.,  the  NDIS 
Ageocy  identifier  which  serves  to 
identify  the  submitting  agency;  the 
NDIS  Specimen  Identification  Number; 
information  related  to  the  reliability  and 
maintainability  of  the  DNA  profiles;  and 
names  of  the  participating  laboratories 
and  DNA  personnel  associated  with 
DNA  profile  analyses. 

Records  in  this  system  do  not  include 
DNA  samples  but  do  include  DNA 
profiles  of  persons  described  under 
"Categories  of  Individuals  Covered  by 
the  System"  in  paragraph  A-C.  DNA 
records  are  input  by  criminal  justice 
agencies  for  use  by  the  NDIS.  NDIS 
includes  the  names  of  DNA  personnel 
associated  with  DNA  profile  analyses, 
the  date  after  which  DNA  records  from 
a  given  DNA  analyst  can  be  accepted, 
and,  when  applicable,  the  date  after 
which  asaodated  DNA  records  are  not 
accepted.  NDIS  does  not  contain  case- 
related  or  other  personally  identifying 
information  about  the  person  from 
whom  the  DNA  sample  was  collected. 

DNA  records  are  maintained  as 
foUows: 


1.  The  Convicted  OSander  Index, 
consisting  of  DNA  records  from 
convicted  offenders; 

2.  The  Missing  Persons  Index, 
consisting  of  DNA  records  from  missing 

fetSODK 

3.  The  Chwe  Biotogiol  Halativas 
Index,  consisting  of  DNA  records  from 
close  biological  relativas  of  misaing 
persons; 

4.  The  Unidentified  Persons  Index, 
consisting  of  DNA  records  from 
recovered  Uving  persons  (e.g.,  children 
who  can't  and  others  who  can't  or  refuae 
to  identify  themselves),  and  recovered 
dead  persons  (including  their  body  parts 
and  tissues),  whose  identities  ara  not 
known; 

5.  The  Victims  bidex,  consisting  of 
DNA  records  from  victims,  living  or 
dead,  from  whom  DNA  may  have  been 
carried  away  by  perpetrators: 

6.  The  Forensic  Index,  consisting  of 
DNA  records  from  persons  whose  - 
identities  are  not  known  with  certainty 
and  who  left  DNA  at  the  scene  of  a 
crime  or  whose  DNA  was  carried  away 
from  it;  and 

7.  The  Population  File,  consisting  of 
DNA  profiles  intended  to  represent 
various  population  segments  found  in 
the  United  States.  The  Population  File 
consists  of  DNA  records  from 
individuals  whose  identities  may  be:  (a) 
Known  to;  (b)  not  known,  but 
determinable  under  some  circumstances 
by:  or  (c)  not  known  and  not 
determinable  by  the  criminal  justice 
agency  submitting  the  DNA  records  to 
NDIS. 

WTHOmY  ran  MMHTB«MCe  OF  TIC  (mcH: 
The  Violent  Crime  Control  and  Law 
Enforcement  Act  af  1994.  Pub.  L.  No. 
103-322. 108  Stat.  1796. 

mwOMM*): 

The  purpose  of  this  system  and  the 
DNA  records  maintained  in  the  system 
is  to  provide  a  national  storage  medium 
for  DNA  records  input  by  criminal 
justice  agencies.  These  records  can  be 
searched  in  order  to  identify  DNA 
associations  with  a  DNA  record 
obtained  during  an  investigation  of  a 
crime  or  a  missing  person.  The  system 
is  also  maintained  for  statistical, 
identification  reseercfa,  and  protocol 
development  and  quality  control 
purpoees. 

In  addition  to  DNA  records,  records 
about  DNA  personnel  are  maintained  in 
the  system.  The  purposes  of  these  DNA 
personnel  records  are  to  control  the 
acceptance  of  DNA  records  by  NDIS  and 
to  facilitate  criminal  justice  agency 
contracts  required  to  resolve  potential 
DNA  matches. 


MunauHiwi 
WOTH  ma  trnna  etn 

tW  MMMMi  er  aUGH  MMK 

1.  Direct  diadosuie*  of  NIMS  records 
are  made  to  the  Federal.  Stat*,  and  local 
criminal  justice  agencies  who 
participate  in  NDIS.  Aa  a  result  of  an 
NDIS  search  by  a  criminal  fustica 
agency,  the  NDIS  system  anelyaea  the 
target  U^A  profile  entered  by  the  search 
agency  and  may  identify  a  potential 
match.  Whan  NDIS  identifies  a 
potential  match,  the  matching  DNA's 
records  will  be  disclosed  to  the  criminal 
justice  agencies  associated  with  the 
match. 

2.  The  Federal  statute  which 
anthorizes  NDIS  also  provides  that  the 
FBI  and  other  criminal  justice  agencies 
participating  in  NDIS  may  make 
secondary  or  indirect  disclosures  of 
DNA  records: 

(A)  To  criminal  justice  agencies  br 
law  enfonsemant  identification 
purposes; 

(B)  In  judicial  proceedings.  If 
otherwise  admissible  pursuant  to 
applicable  statutes  or  rules: 

(C)  For  criminal  defeiue  purposes,  to 
a  defendant,  who  shall  have  access  to 
samples  and  analyses  performed  in 
connection  with  the  case  in  which 
defendant  is  charged:  or 

(D)  If  personally  identifiable 
information  is  removed,  for  a 
population  statistics  database,  for 
identification  research  and  protocol 
development  purposes,  or  for  quality 
control  purposes. 

Note:  Persooal  information  such  ts  names 
are  not  found  in  NDIS.  However,  operational 
IdentiHers  such  as  the  Specimen  No.. 
Griminal  justioe  A^ocy  Identifier,  and  DNA 
Penoanel  identifier,  aie  contained  in  NDIS. 
Although  unlikely,  the  identity  of  an 
individual  could,  under  some  circumstances, 
be  ascertained  with  the  diKlosure  of  luch 
numbere  far  purposes  ststed  in  (D)  above. 
This  is  only  possible  when  access  to  a 
criminal  justice  agency's  records  is  provided 
to  the  bolder  of  the  operational  identifiers. 
Therefore,  to  ensure  that  such  associations 
are  not  made,  these  operational  numbers  will 
be  removed  liefore  disclosure  for  these 
pxirpoees. 

3.  A  record  may  be  disclosed  from 
this  system  of  records  to  the  National 
Archives  and  Records  Administration 
and  the  General  Services 
Administration  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906,  to 
the  extent  that  legislation  governing  the 
records  permits. 
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Infotmation  maintained  in  NDIS  is 
stored  electronically  for  use  in  a 
computer  envirotmient. 


The  primary  method  for  retrieving 
information  from  NDIS  is  the  target 
DNA  profile  search  described  in  the 
routine  use  disclosure  provisions  of  this 
notice. 

The  NDIS  Custodian  may  retrieve 
records  based  on:  the  DNA  profile,  the 
NDIS  Agency  identifier,  the  NDIS 
Specimen  Identification  Number,  and/or 
DNA  personnel  identifier.  Criminal 
justice  agencies  with  direct  access  to 
NDIS  may  retrieve  their  records  by  the 
NDIS  Agency  identifier,  NIHS  Specimen 
Identification  Number,  or  DNA 
personnel  identifier  but  only  to  inspect, 
modify,  or  delete  their  own  DNA 
recorda. 

Since  NDIS  records  contained  in 
NDIS  do  not  include  personal  identifiers 
oftho  individuals  from  whom  the  DNA 
samples  were  collected,  retrieval  by 
personal  identifiers  of  these  record 
suibjects  is  not  possible. 


All  records  hi  NDIS  are  protected 
frx>m  unauthorized  access  through 
appropriate  administrative,  physical, 
and  technical  safeguards.  These 
safeguards  include  restricting  access  to 
those  with  a  need-to-know  to  perform 
their  official  duties,  using  locks  and 
alarm  devices,  and  encrypting  data 
oommunications. 

No  personally  identifiable 
information  about  individuals  who 
provided  DNA  samples  is  maintained  in 
NDIS.  Therefore,  names  and  personally 
identifiable  information  of  NDIS  DNA 
records  cannot  be  disclosed  directly 
fitim  NDIS.  (NDIS  does,  however, 
maintain  the  names  of -NDA  persotmel.) 

NDIS  will  disclose  to  a  criminal 
justice  agency  the  DNA  records  of 
another  criminal  justice  agency  only 
when  there  is  a  potential  DNA  matdi. 
Any  additional  disclosures  of  personally 
identifiable  information  or  other  case- 
related  data  are  made  directly  by  the 
criminal  justice  agencies  from  their  own 
files  and  records,  not  from  NDIS. 

Although  oatensibly  devoid  of 
persooally  identifiable  information, 
DNA  records  in  NDIS  contain  an  NDIS 
Specimen  Identification  Number,  NDIS 
Agsncy  identifier,  and  a  DNA  personnel 
idantifier  for  law  enforcement  and/or 
ganani  operational  purposes.  Since  it  is 
possible,  in  some  circumstances,  to  use 
thoaa  numbers  together  with  the 


appropriate  agency's  own  recortls  to 
identify  the  individuals  represented  by 
the  DNA  records,  additional  precautions 
are  taken. 

The  precautions  involve  removal  of 
the  Specimen  Identification  Numbers, 
NDIS  Agency  identifiers,  and  DNA 
personnel  identifiers,  prior  to  discloeuuv 
pursuant  to  the  2(D)  routine  use.  (See 
the  "Routine  Uses  of  Records 
Maintained  in  the  System"  saction  of 
this  notice.)  Thus,  NDIS  will 
periodically  generate  DNA  profile  data 
sets,  consisting  of  anonymous  DNA 
profiles,  for  population  statistics 
databases,  for  identification  research 
and  protocol  development  purposes,  or 
for  quality  control  purposes. 

Criminal  justice  agencies  are 
prohibited  from  submitting  a  DNA 
record  for  inclusion  in  the  NDIS 
Population  File  for  investigative 
purposes.  The  enly  target  DNA  profile 
seardhes  conducted  against  the 
Population  File  are  those  necessary  to 
eliminate  duplicate  DNA  profiles 
representing  the  same  individual. 

Finally,  criminal  justice  agencies  with 
direct  access  to  NDIS  must  agree  to 
adhere  to  national  quality  assurance 
standards  for  DNA  testing,  undergo 
semi-aimual  external  proficiency 
testing,  and  restrict  access  to  DNA 
samples  and  data.  The  IWIS  will  not 
accept  DNA  analyses  from  those 
agencies  and/or  DNA  personnel  who  fail 
to  comply  with  these  standards  and 
resU^ctions;  and  the  NDIS  Custodian  is 
authorized  to  restrict  access  to  and 
delete  any  DNA  records  previously 
entered  into  the  system. 

Ntl  KNI  UN  AND  OMKCAU 

DNA  records  generated  by  criminal 
justice  agencies,  together  with  the 
personal  identifying  information  of 
DNA  persormel,  shall  be  retained  in 
NDIS  as  long  as  they  are  substantiated 
by  internal  records  of  the  submitting 
agency  and  are  permitted  either  by 
consent,  by  judicial/ criminal  justice 
authority,  or  by  Federal.  Sute.  or  local 
law.  Records  may  be  deleted  by  the 
originating  criminal  justice  agency  or  by 
other  Federal,  State,  or  local  authorities 
who  are  responsible  for  deleting  any 
records  that  are  no  longer  permitted  or 
appropriate  for  retention  in  NDIS.  DNA 
records  submitted  to  NDIS  and  then 
found  to  be  inaccurate  shall  either  be 
modified  to  achieve  accuracy  or  deleted 
from  NDIS  by  the  submitting  agency. 

Agencies  granted  access  to  NDIS  are 
required  to  estabUsh  and  maintain  a 
system  of  controls  to  ensure  that 
continued  use  of  their  DNA  records  in 
NDIS  is  lawfully  permitted.  Such  a 
system  of  controls  shall  ensure  that 
DNA  records  in  NDIS  which  are 


authoriaad  by  the  ctmaent  of 
individuals,  for  example,  an  retained  in 
NDIS  only  for  the  duration  and  within 
the  scope  of  the  consent. 

The  NDIS  Custodian  has  the  authority 
to  determine  that  certain  DNA  raconis 
in  NDIS  should  be  deleted  or, 
alternatively,  suspended  from  use  for  a 
period  of  time  determined  appropriate 
by  the  NDIS  Custodian.  The  criminal 
jtistice  agencies  whose  records  are 
affected  by  a  determination  to  delete  or 
suspend  records  in  NDIS  shall  be 
notified  of  this  determination  and  the 
natiire  of  the  deletion  or  suspeosiotL 
The  NDIS  Custodian  may  subsequently 
decide  to  either  restore  or  delete  the 
suspended  records,  and  shall  notify  the 
affected  agency  of  this  subsequent 
determination. 

The  DNA  personnel  identifier  for  a 
single  individual  is  delated  from  NDIS 
only  after  all  DNA  records  associated 
with  that  individual  are  deleted. 

aniBi  HANAOciMaj  AM)  Aooacss: 
Director,  Federal  Bureau  of 
Investigation,  c/o  National  DNA  Index 
System  Custodian,  FBI  Laboratory,  U.S. 
Department  of  Justice.  J.  Edgar  lioover 
Building.  93S  Pennsylvania  Avenue, 
NW..  Washington.  DC  20S3S-0001. 

NOinLAIlUN  aVHWOUMC. 

None.  This  system  of  records  has  been 
exempted  from  subsections  (d)  and 
(e)(4)(G)  pursuant  to  subsection  (j)(2)  of 
the  Privacy  Act.  and  thus  is  exempt 
from  the  notification  provision. 


This  system  of  records  has  been 
exempted  from  subsection  (d)  and 
(e)(4)(H)  pursuant  to  subsection  (j)(2)  of 
the  Privacy  Act,  and  thus  is  exempt 
from  its  access  provisions.  NDIS  does 
not  retain  information  that  would  allow 
the  NDIS  Custodian,  independent  of  the 
agency  which  originated  the  DNA 
record,  to  personally  identify  the  record 
by  name  or  other  personal  identifier. 
However,  subject  to  applicable  Federal, 
State,  and  local  law  and  procedures,  the 
following  alternative  procedures  are 
available  by  which  an  Individual  may 
request  access  to  records  in  NDIS. 
2.  Subjects  of  DNA  Records: 
a.  Convicted  Offender  Records:  The 
individual  may  contact  the  Federal, 
State  or  local  authority  (the  authorized 
agency)  which  ultimately  received  the 
collected  DNA  sample  to  obtain 
instructions  on  how  to  access  his/her 
record.  The  authorized  agency  has  the 
DNA  record,  if  one  exists,  including 
information  as  to  whether  the  DNA 
record  has  been  submitted  to  NDIS. 
Only  the  authorized  agency  would  have 
information  sufficiently  specific  to 
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pennil  retrieval  of  tbe  record  from  iti 
Blaa  by  name  or  other  penooally 
identifiable  information.  The  authorized 
agency  may  also  retrieve  the  DNA 
reconl.  if  any,  thai  was  submitted  to 
NDIS,  ODca  locally  specified 
raquiieiiients  are  met 

In  addition,  where  a  convicted 
oSnder  is  relocated  voluntarily  or 
involuntarily  to  a  criminal  justice 
agency  (i.e.,  penal  institution  or  parole 
and  probation  authorities)  for  custodial 
or  supervisoty  purposes  in  another  State 
or  jurisdiction,  the  DNA  record  may  be 
created  by  the  new  host  criminal  justice 
agaocy  or  other  State  (or  Federal) 
authority  bom  a  DNA  sample  collected 
from  the  Convicted  Ofiender  at  the  new 
host  criminal  justice  agency  or  other 
Slate  (or  Federal)  authority.  In  such 
drcumslances,  the  individual  may 
contact  such  agency  or  authority  for 
access  instructions. 

b.  Close  Biological  Belatives  of 
Ktissing  Persons  and  Victims:  Living 
Victims:  and  Missing  Persons  Who  Have 
Been  Located:  These  individuals  must 
contact  the  criminal  ^stice  agency 
(Federal.  Stale,  or  local)  whidi  collected 
and  processed  the  DNA  sample  to 
generate  the  DNA  record.  The  criminal 
justice  agency  can  then  advise  the 
individual  about  procedures  for  access 
to  ihe  DNA  recocd.  Such  agenn  may 
also  retrieve  the  DNA  record,  if  any,  that 
was  submitted  to  NDIS,  once  locally 
specified  requirements  are  met. 

2.  Records  of  DNA  Personnel:  These 
individuals  may  write  to  tbe  Federal, 
State,  or  local  criminal  justice  agency  by 
which  they  are  or  were  employed. 

3.  FBI  generated  records:  Tbe  subject 
of  an  FBI-generaled  DNA  record  may 
addrsas  a  Freedom  of  Information/  ' 
Privacy  Act  (FOIA/PA)  request  to  the 
Director.  FBI,  at  the  address  given  at  the 
end  of  this  paragraph.  DNA  personnel 
employed  1^  the  FBI  may  also  address 
their  request!  to  the  system  manager, 
however,  all  the  infbnnation  in  NDIS 
concerning  DNA  personnel  is  also 
conlained  in  the  FBI's  Central  Records 
System  (CRS),  which  may  contain 
additional  infbrmalion.  To  request 
access  to  the  CXS,  DNA  personnel  may 
address  an  FOIA/PA  request  to  the 
Director,  FBI,  U.S.  Department  of 
Justice. ).  Edgar  Hoover  Building,  935 
Peimsylvania  Ave.,  NW.,  Washington. 
DC  20535-0001. 


lUs  sjraiem  ef  recorda  has  been 
•xanplad  ban  suhaactians  (d)  and 
(sM4)U4  paiKunt  to  subsectioa  0H2)  of 
the  FHvacy  Ad,  and  is  thus  exempt 
from  its  amendment  snd  conectioa 
fimisiaam.  However,  subiect  to 
applicable  Fedanl.  State,  and  local  laws 


and  procedures,  the  following 
alternative  procedures  are  available  by 
which  an  individual  may  contest  his/ 
her  records: 

1 .  Ml  Subjects  of  DNA  Records:  The 
requester  must  follow  the  same 
proceduies  for  contesting  records  ss 
those  oatllned  under  "Record  Access 
Proceduies."  In  addition,  the  requester 
should  be  aware  of  tbe  following: 

a.  EX4A  records  submitted  to  NDIS 
and  contested  on  the  basis  of  inaccurate 
infbnnatian  must  be  resolved  with  the 
criminal  justice  agency  that  submitted 
the  DNA  record  NDIS.  If  a  contested 
DNA  record  is  found  to  be  inaccurate  by 
the  criminal  justice  agency  submitting 
the  DNA  record,  such  agency  shall 
correct  Ihe  inaccurate  DNA  record  by 
either  amending  or  deleting  the  record. 

b.  DNA  records  submitted  to  NDIS 
and  contested  on  Ihe  basis  of  the 
authority  to  retain  the  DNA  record  must 
be  resolved  with  the  criminal  justice 
agency  that  submitted  the  contested 
DNA  record.  If  such  agency  deteitnines 
that  the  contested  DNA  records  should 
not  be  included  in  NDIS,  such  agency 
must  delete  the  contested  DNA  record. 

2.  Records  of  Ail  DNA  Personnel: 
DNA  persoiwel  must  follow  the  ssme 
procedures  for  contesting  records  as 
those  outlined  under  "Record  Access 
Procedtires." 

KCOeO  SOUMC  CATBKMBS: 

DNA  records  in  NDIS  are  received 
from  Federal,  State,  and  local  criminal 
justice  agencies.  These  DNA  records 
may  be  derived  6t>m  DNA  samples 
obtained  by  Federal,  Slate,  and  local 
and  criminal  justice  agencies  or  their 
agents  (public  or  private). 


osncAcr: 

The  Attorney  General  has  exempted 
this  system  of  records  from  subsection 
(c)  (3)  snd  (4):  (d):  (e)  (1).  (2),  and  (3); 
(eM4)  (C)  and  (H);  (e)  (5)  and  (8);  and  (g) 
of  the  Privecy  Act  pursuant  to  5  U.S.C. 
SSZa(j)(2).  Rules  are  being  promulgated 
in  accordance  with  the  requirements  of 
5  U.S.C  553  (b),  (c),  and  (e);  and  are 
being  published  in  the  Federal  Register. 
IFR  Doc  96-18328  Piled  7-17-46;  8:4S  am) 
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ACnON:  Notice  Inviting  Applications  for 
the  Literacy  Lseder  PsUowahip  Program. 

Correction 

In  notice  document  90-14720 
appealing  on  page  29575  in  the  issue  of 
lliunday.  June  11, 1996  in  the  third 
colimm  the  following  corrections  an 
mads  to  the  Estimated  Range  and 
Estimated  Average  Size  of  Awards. 

Estimated  flOi^  of  Awards:  S30.000- 
$40,000. 

Estimated  Average  Site  <rf  Awards: 
S30.000. 
ShaiyaAbbal, 

ExecutiveOfficer,  National  Institute  fijr 
Literacy. 

IFR  Doc  96-18186  Filed  7-17-W:  8:45  ami 
BuBia  oooa  sMs-et-M 


RAIUiOAO  RETIREMENT  BOARD 
PropoMd  Collection;  Comment 


AOMCY:  The  National  Institute  lor 
literacy. 


f.  In  accordance  with  the 
requirement  of  Section  350e(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  dais 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
Ihe  proposed  Information  collection  is 
necessary  for  Ihe  proper  performance  of 
Ihe  functions  of  Ihe  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  Ihe  collection 
of  the  information:  (cj  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
Ihe  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  lechniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Pension  Plan  Reports:  OMB 
3220-0089.  Under  Section  2(b)  of  the 
Railroad  Retirement  Act  (RRA).  the 
Railroad  Retirement  Board  (RRB)  pays 
supplemental  annuities  to  qualified  RRB 
employee  annuitants.  A  supplemental 
annuity,  which  is  computed  according 
to  Section  3(e)  of  tbe  RRA.  can  be  paid 
at  age  60  if  the  employee  has  at  least  30 
years  of  creditable  railroad  service  or  at 
age  65  if  the  employee  has  25-29  years 
of  niboed  service.  In  addition  to  25 
yaais  of  ssrvioa.  a  "current  connection" 
with  tbe  railroad  industry  is  required. 
EttgibUity  is  further  limited  to 
employees  who  had  at  leest  one  month 
of  nil  service  before  October  1961  and 
wen  awarded  regular  annuities  after 
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June  1966.  Further,  if  an  employee's 
65th  birthday  was  prior  to  September  2, 
1961 ,  he  or  she  must  not  have  worked 
in  rail  service  after  certain  closing  dates 
(generally  Ihe  last  day  of  the  month 
following  the  month  in  which  age  65  is 
attained). 

The  RRB  requires  the  following 
information  from  railroad  employers  to 
calculate  supplemental  aimuities:  (a)  the 
current  status  of  railroad  employer 
pension  plans  and  whether  such  an 
employer  pension  plan  causes  a 
reduction  to  the  supplemental  annuity; 
(b)  the  amount  of  the  employer  private 
pension  being  paid  to  the  employee;  (c) 
whether  or  not  the  railroad  employer 
pensioo  is  based  on  a  collective 
bargaining  agreement,  and;  (d)  whether 
the  employer  pension  plan  continues 
when  tke  employer  status  under  the 
RRA  changes. 

The  RRB  currently  utilizes  Form(s)  G- 
88p  (Employer's  Supplemental  Pension 
Report).  C-88r  (Request  for  Information 
About  New  or  Revised  Pension  Plan), 
and  G-88r.l  (Request  for  Additional 
Information  about  Employer  Pension 
Plan  in  Case  of  Change  of  Employer 
Statiu  or  Termination  of  Pension  Plan), 
to  obtain  the  necessary  information  frma 
railroad  employers.  One  response  is 
requested  of  each  respondent. 
Completion  is  mandatory.  Minor 
editorial  changes  are  being  proposed  to 
all  of  the  forms  in  order  to  incorporate 
language  required  by  the  Paperwork 
Reduction  Act  of  1995.  Also,  at  the 
request  of  railroad  employers,  minor 
teirtual  changes  are  being  proposed  to 
FonnG-88p. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


FormM) 

Amualra- 
sponses 

Tme 
(Mn) 

Buxkn 
(Mrs) 

Q-sap 

a-8lr 

o-aar.i 

2,200 
25 

IS 

8 

10 
10 

283 

4 
3 

Tow .       ... 

2,240 

300 

AMXnONM.  MTORMATIOM  M  OOMMBnS: 
To  request  more  informstion  or  to 


obtain  a  copy  of  the'  infbnnation 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  infoimation 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Rstirament 
Board,  844  N.  Rush  Street.  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
OnickMiBiTwa. 
Clearance  Officer. 
IFR  Doc  96-18224  Filed  7-17-96:  8:45  ami 


Propo— d  CoMectlon;  Comment 


':  In  accordance  with  Ihe 

requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  ne^v  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  infoimation  collection  is 
necessary  for  the  proper  performance  of 
Ihe  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility:  (b)  Ihe  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
Ihe  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
sutomated  collection  techniques  or 
other  forms  of  infoimation  technology. 

Title  and  purpose  of  information 
collection:  Application  for  Survivor 
Death  Benefits:  OMB  3220-0031  Under 
Section  6  of  the  Railroad  Retirement  Act 
(RRA).  lump-stmi  death  benefits  era 
payable  to  surviving  widow  and 
widowera,  children  and  certain  other 
dependents.  Lump-sum  death  benefits 
sre  psyable  alter  tne  death  of  a  railroed 
employee  only  if  then  are  no  qualified 
suiidvors  of  the  empfoyee  immediately 
eligible  for  annuitias.  With  the 
exception  of  the  residual  deeth  benefit. 


eligibility  for  survivor  benefits  depend 
on  whether  the  employee  was  "insured" 
under  the  RRA  at  the  time  of  death.  If 
a  deceesed  employee  was  not  so 
insured,  jurisdiction  of  any  survivor 
benefits  payable  is  tiansferred  to  the 
Social  Security  Administration  and 
survivor  benefits  are  paid  by  that  agency 
instead  of  the  RRB.  The  collection 
obtains  the  information  required  by  the 
RRB  to  determine  entitlement  to  apd 
amount  of  the  survivor  death  benefits 
^plied  for. 

The  RRB  currently  utilizes  Form(s) 
AA-lla  (Designation  for  Change  of 
Beneficiary  for  Residual  Lump-Sum), 
AA-21  (Application  for  Lump-Sum 
Death  Payment  and  Annuities  Unpaid  at 
Death).  G-131  (AuthorizaUon  of 
Payment  and  Release  of  All  Claims  to  a 
Drath  Benefit  or  Accrued  Aimuity 
Payment),  and  G-273a  (Funeral 
Director's  Statement  of  Burial  Charges), 
to  obtain  the  necessary  information.  Chie 
response  is  requested  of  each 
respondent.  Completion  is  required  to 
obtain  benefits. 

In  order  to  implement  a  presumed 
Electronic  Funds  Transfiar  (EFT)  policy, 
a  new  section  that  requests  information 
about  an  applicant's  firmm-iiil 
institation  is  being  proposed  to  Fonn 
AA-21.  A  similar  section  is  being 
proposed  lo  Form  G-273a  in  order  to 
sllow  for  EFT  payments  directly  to  the 
funeral  director's  financial  institution. 
Additional  changes  being  proposed  to 
the  G-273a  include  the  addition  of  a 
clarification  question  related  to  billing 
by  the  responsible  funeral  home,  the 
deletion  of  two  questions  deemed  Is  be 
no  longer  necessary,  and  some 
reformatting  of  questions  remaining 
from  Ihe  current  approved  version.  In 
addition,  minor  editorial  changes  are 
being  proposed  to  all  of  the  forms  in 
order  to  incorporate  language  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  Is  as  follows: 
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AOOmOMM.  MFOfMATION  OR  OOMIVm: 
To  raquait  mora  infamMdoD  or  to 
obtein  (  copy  of  the  infanaatian 
coUactioo  iuftificatlon,  ioniii,  tad/ta 
■uppartiog  matarial.  pImm  (all  the  RRB 
QiMniice  Officer  at  (312)  7S1-3363. 
Comments  regarding  the  infoimttion 
ooUaction  ibould  be  addimaed  to 
Ranald  J.  Hodapp,  Railroad  Rslirement 
Board.  S44  N.  Rush  Street,  Chicago,    . 
IlUooU  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
(ImriHlmTw, 
OmaanceOfficar. 
tPR  Dec  «6-1S225  Filed  7-17-flB;  8:4Saml 


aeCUMTCS  AND  EXCHANOE 


[RaLNe. 


raaNOLtlS-Wiq 


No«M  ol  A^pHMMaa  tor  an  Ontar 
Undtf  ttw  bivMtMwit  Conpsfiy  Act  of 
i»ienMOAer) 

lulyll.ltM. 

OWJCAWTt;  Golden  Amnican  Lib 
tnsiuance  Company  ("Goldan 
American"),  Seiparate  Account  B  of 
Golden  American  Liit  Insurance 
Cranpany  ("Separata  Account  B"), 
Separate  Account  D  of  Golden  American 
Life  Insurance  Company  ("Separate 
Account  D"),  The  GCG  Trust  ("Trust"), 
and  Directed  Services,  Inc.  ("Servicas"). 
RELEVANT  1*4«  ACT  aCCTIOHS  AND  RULC: 
Order  requested  under  Sections  B(c)  and 
17(b)  of  the  1040  Act,  granting 
exemption  from  Section  17(a)  of  the 
IMO  Act,  and  under  Sections  6(c)  and 
17(d)  of  the  1940  Act.  and  Rule  17d-l 
thereunder,  permitting  certain 
tiBnsactions  related  to  a  reorganizatioa. 
HMMAIIT  OF  AWJCATKN:  Applicants 
seek  an  order  to  pennit:  (1)  the  net 
assets  of  Separate  Account  D  to  be 
transferred  to  a  newly  created  division 
of  Seperala  Account  B  ("Division");  and 
(2)  the  simultaneous  exchange  of  the  net 
aaaets  held  by  the  Division  to  the 
Managed  Global  Series  ("Series"),  a 
corresponding,  newly  created  aeries  of 
the  Trust,  for  shares  of  the  Series,  all  as 
part  of  the  reorganization  of  Separate 
Account  D  into  Separate  Account  B 
("Reorganization"). 
nuM  DATE:  The  application  was  filed 
on  December  29, 1995,  and  was 
amended  on  June  25, 1996. 
ICAMHa  ON  NOrmCA-nON  or  HEAWM:  An 
Older  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearbig  by  writing  to  the  SECs 
Secniuy  and  serving  Applicants  with  a 


copy  of  the  laquaat.  personally  or  by 
mail.  Heerina  rsqueats  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  5, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  afBdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  luilure 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Penons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

AOWKMES:  Secretary,  Securities  and 
Exchange  Commission,  450  Ftflh  Street, 
N.W..  Washington,  O.C.  20549. 
Applicants.  Marilyn  Talman,  Esq., 
Golden  American  Life  Insurance 
Company,  1001  JeSerson  Street.  Suite 
400,  Wilmington,  Delaware  19801. 

Fon  nrnncn  arowiATioN  contact: 
Pamela  K.  Ellis,  Senior  Counsel,  or 
Wendy  Finck  Friedlander,  Deputy 
Chief,  at  (202)  942-0670.  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
mjmamiTun  mromit.vt»t:  Following 

is  a  summary  of  the  application:  the 
complete  application  may  be  obtained 
for  a  fee  from  the  SEC's  Public 
Reference  Bran<±. 

Applicants'  Repreaentatloaa 

1.  Golden  American,  a  Delaware 
corporation,  is  a  stock  life  insurance 
company.  Golden  American  is 
Buthoriasd  to  do  business  in  the  District 
of  Columbia  and  all  states  except  New 
York.  Golden  American  is  a  wholly 
owned  Indirect  subsidiary  of  Bankers 
Trust  Company.* 

2.  Golden  American  created  Separate 
Account  B  and  Separate  Account  D 
(collectively,  "Accounts")  as  "separate 
accounts"  within  the  definition  of 
Section  2(a)(37)  of  the  1040  Act 
Currently,  the  Accounts  serve  as 
funding  media  for  certain  variable 
annuity  contracts  ("Contracts"). 

3.  Separate  Account  B  is  an  unit 
investment  trust  registered  under  the 
1940  Act,  and  is  governed  by  the  laws 


)  Undw  tha  lann*  ot  •  unck  purchase  igiwtuMl 
dMad  Mqp  3,  IMS  IntwMii  Equlubia  of  Iowa 
Companlo  ("IfnilaU*  of  Iowa")  and  Whilawood 
PrajiiRlai  Co>|>.  Cnvliilawoad").  Equilabia  of  Iowa 
ha*  afraad.  tubfta  to  cbuId  condlilooa  and 
ragnlaucy  approvals,  that  it  or  an  affiiiaia  will 
•oquil*  100%  of  BT  Variabla,  htc,  a  wholly  owoad 

vaziafala.  Inc.  fa  tba  corpotaM  panlit  of  Goldan 
Amaricaa  aad  Sanrfoaa.  a  anraatly  la  andcipalad 
that  Iba  Aoqnialtion  will  ba  cmnplatad  oo  Augnat 
M.  1900.  Bacaaaalba  Aaqalaitkm  may  ba  daamad 
to  taimlBala  Sapafata  Aooouol  D'a  manaQamant  and 
pcrtlolio  aiaiiagliiiiaK  ayaamanta.  tha  Board  of 
Govafnart  at  Sapaiala  Aoooont  D  will  aoon 
dlalrifaola  pnaiy  malariala  aobdUng  cootract  ownar 
apyauwal  of  a  maoiaiaaaat  a^iaMiiiiiit  and  a 
ponlbUo  mannamanl  agiaairiaiit  to  I 
aOacUTa  fbOowiaf  Iha  AoqaWUoa. 


of  Delaware.  Sspsnta  Account  B 
presently  has  Bfteen  investment 
diviaioas  which  invest  primarily  in 
separata  investment  series  of  the  Trust 
having  distinct  investment  objectives 
andpolicias. 

4.  Separate  Account  D  is  registered 
with  the  Onnmission  as  an  open-end 
management  investment  company,  and 
also  is  governed  by  the  laws  of 
Delavrare.  The  Managed  Global  Account 
is  the  sole  division  of  Separate  Account 
D. 

5.  The  Trust  is  registered  with  the 
Commission  aa  an  open-end 
management  investment  company,  and 
is  organized  under  the  laws  of 
Masnchusetts.  It  consists  of  twenty- 
seven  series,  fifteen  of  which  are 
presently  operatiODal.  Shares  of  each  of 
theae  aeries  are  sold  to  Separate 
Account  B,  among  others,  and  serve  as 
the  investment  medium  for  Contracts 
allocated  through  insurance  company 
separate  accounts.  In  addition,  shares  of 
the  Trust's  series  may  be  sold  to  certain 
qualified  pension  and  retirement  plans. 

6.  Services,  a  New  York  corporation, 
is  registered  with  the  Commission  as  an 
investment  adviser  and  broker-dealer, 
and  is  a  member  of  the  National 
Association  of  Securities  Dsalen,  Inc. 
Services  is  a  wholly  owned  subsidiary 
of  Bankera  Trust  Company,  the  indirect 
parent  of  Golden  American.  Services 
provides  investment  management 
services  to  both  Separate  Account  D  and 
the  Trust.  Services  serves  as  manager  of 
The  Managed  Global  Account  and  has 
retained  Warburg,  Pincus  Counaellon, 
Inc  ("Waiiiuig,  Pincus")  as  portfolio 
manager  of  The  Managed  Global 
Account.  Services  also  serves  as  the 
distributor  of  shares  of  the  Trust  and  of 
the  Contracts.  Services  serves  as 
distributor  of  the  Trust  without 
rentmieration.  but  may  receive 
distribution  fees  in  connection  with  tha 
distribution  of  the  (Contracts. 

7.  Applicants  propose  that,  subject  to 
the  approval  of  the  ownen  of  Contracts 
("Contract  Owners")  having  an  interest 
in  Separate  Account  D,  the  portfolio 
assets  of  Separate  Accoimt  D,  a  managed 
separate  accoimt,  will  be  transferred  to 

a  newly-created  division  of  Separate 
Account  B,  a  unit  investment  trust. 
Simultaneously,  the  Division  will 
exchange  its  net  assets  for  shares  of  the 
Serie8,'all  as  part  of  the  proposed 
Reorganization  of  Separate  Account  D 
into  Separata  Account  B. 

8.  More  specifically,  the  aaaets  of 
Separate  Account  D,  as  vrall  as  any 
unsatisfied  liabilities  incurred  by 
Separate  Account  D  prior  to  the  cloee  of 
business  on  the  business  day  before  the 
closing  date,  will  be  transferred  to  the 
Division,  and  from  than  to  the  Series. 
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The  number  of  shares  of  the  Series 
transferred  to  the  Division  shall  be 
detsimtned  by  dividing  ttie  value  of  the 
assets  transferred,  as  of  the  close  of 
business  on  the  business  day  before  the 
closing  date,  by  the  initial  per  share 
value  of  the  shares  of  the  Series,  which 
shall  be  detennined  by  the  officers  of 
the  Trust.  Applicants  state  that  Contract 
Ownen  will  continue  to  have  the  same 
Contract  unit  values  and  numbers  of 
units  in  the  Division  as  they  had  in  Tha 
Managed  Global  Account  of  Separate 
Account  t>  prior  to  the  Reorganization. 

9.  Following  the  Reorganization,  for 
so  loitg  as  required  by  the  Commission, 
voting  rights  exercised  by  Contract 
Ownen  with  value  allocated  to  Separate 
Account  B  will  consist  of  the  right  to 
instruct  Golden  American  on  the 
exeicisa  of  voting  interests  in  the  Trust. 
In  contrast.  Contract  Ownen  with  value 
allocated  to  Separate  Account  D  would 
vote  directly  on  mattera.  Applicants 
represent  that  this  difierence  will  not,  as 
a  practical  matter,  riimininh  Contract 
Ownera'  existing  voting  rights. 

10.  Applicants  stste  that  the 
investment  objective,  poUdes.  and 
restrictions  on  the  Series  will  not  differ 
in  any  material  respect  from  that  of 
Separate  Account  D.  Therefore,  neither 
of  the  Accoimis  nor  the  Trust  will  incur 
any  extraordinary  costs,  such  as 
brokerage  commissions,  in  effecting  the 
transfer  of  assets.  Further,  Applicants  do 
not  anticipate  that  there  will  be  any 
need  to  liquidate  any  portfolio  securities 
held  by  Separate  Account  D  in  order  to 
complete  the  Reorganization. 

11.  As  a  series  of  the  trust,  the  Series 
will  be  managed  in  the  same  manner  as 
the  other  series  of  the  Trust,  except  as 
noted  below.  Ultimate  management 
responsibility  for  the  Series  is  vested  in 
tha  Trust's  Board  of  Trustees,  which 
consists  of  the  same  persons  who  serve 
on  Separate  Account  D's  Board  of 
Govamon.  Applicants  presently 
anticipate  that  four  of  the  five  persons 
currently  serving  as  memben  of 
Separate  Account  D's  Board  of 
Govemore  and  the  Trust's  Board  of 
Trustees  will  continue  to  serve  on  the 
Trust's  Board  of  Trustees  following  the 
Reorganization.  In  addition,  the  same 
officers  presently  manage  the  Trust  and 
Separate  Account  D. 

12.  Bankera  Trust  Company  currently 
serves  as  custodian  of  the  portfolio 
assets  of  The  Maiugad  Global  Account 
of  Separate  Account  D.  It  fiimishes 
similar  custodial  services  to  the  Trust. 
Enist  &  Young  provides  auditing 
servicas  to  Golden  American  and  the 
Accounts,  as  well  as  the  Trust.  Services 
serves  as  the  distributor  of  the  Contiacu 
and  the  shans  of  the  Trust  These 


service  relatianships  an  not  expected  to 
change  as  a  leeuh  of  the  Rsoivanization. 

13.  In  addition,  following  the 
Reorganization,  Services  m^I  continue 
to  serve  as  distributor  of  shares  of  the 
Trust,  including  shares  of  the  Series. 

14.  Service's  management  agreement 
with  Separate  Acooiml  D  and  Warburg. 
Pincus'  portfolio  management 
agreement  with  Services  and  Separate 
Account  D.  may  terminate  upon 
completion  of  the  transactions 
contemplated  by  the  Reorganization. 
Under  a  maiiagement  agreement  with 
the  Trust  as  to  the  Series,  and  subject  to 
the  supervision  and  approval  of  the 
Trust's  Board  of  Trustees,  it  is 
anticipated  that  Services  will  provide 
management  services  on  terms  thai  are 
substuitisUy  identical  to  those  of  the 
present  management  agreement  with 
Separate  Account  D.  It  also  is 
anticipated  that  Warburg,  Pincus  will 
fumiso  portfolio  management  services 
to  the  Series  pursuant  to  a  portfolio 
management  agreement  with  the  Trust 
and  Services,  the  terms  of  which  are 
substantiaUy  identical  to  those  of  the 
preaent  pcnuolio  management 
agraemani  with  Services  and  Separate 
Account  D  that  is  in  effect  at  the  time 
of  the  Reorganization. 

15.  Applicants  state  that  the 
Reorganization  will  benefit  Contract 
Owners  that  currently  have  interests  in 
Separate  Account  D,  in  that  they  will  be 
invested  in  a  more  viable  investment 
vehicle,  rather  than  continuing  to  be 
managed  as  a  separate,  smaller  portfolio 
of  assets  allocated  to  Separate  Account 
D. 

Because  the  Trust,  including  the 
Series,  also  may  be  used  as  the  funding 
vehicle  for  other  insurance  products 
currently  offered  to  or  to  be  offered  by 
Golden  American  or  other  insurers,  it  is 
anticipated  that  this  flexibility  could 
lead  to  greater  asset  size  of  the  Series 
than  would  be  realized  through  Separate 
Account  D.  The  Trust,  Separate  Account 
B,  and  Contract  Ownen,  according  to 
Applicants,  also  may  benefit  by 
increased  opportunities  for  investment 
and  broader  diversification  of  assets. 

16.  Golden  American  or  Services  will 
assume  all  costs  to  be  tacurred  in 
effecting  the  Reorganization.  Applicants 
represent  that  the  overall  level  of  fees 
and  charges  borne  by  Contract  Ownera 
with  an  interest  in  Separate  Accoimt  D 
will  be  no  greater  immediately  after  the 
Reorganization  than  immediately  before 
it 

17.  Applicants  state  that  Contract 
Ownera  having  an  interest  in  Separate 
Account  D  will  be  fully  informed  of  the 
terms  of  the  Reorganization  through 
proxy  materials.  Golden  American's 
Board  of  Directors  has  autboiized  the 


rasttuctuiing  of  Separate  Account  D  into 
a  divisiao  of  Separate  Aocotmt  B.  and 
has  approved  the  plan  governing  the 
proposod  Raoiganization.  The  Board  of 
Govemora  of  Account  0  also  has 
authorized  the  Reorganization.  Finally, 
the  Board  of  Trustees  of  the  Trust  has 
approved  the  Reorganiz8tii>n,  and  has 
authorized  all  actions  necessary  to  effect 
the  Reorganization. 

Applicants' Legal  Analysis 

Sections  6(cj,  1 7(a).  and  1 70^ 

1.  Section  6(c)  of  the  1940  Ad 
authorises  the  Commission,  by  order 
upon  application,  to  continually  or         . 
imconoitionally  grant  an  exemption-'^ 
from  any  provision,  rule,  or  regulation 
of  the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
«dth  the  protection  of  investiHS  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  17(a)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  any 
amiiated  person  of  such  person,  acting 
as  principal,  knowingly  from  selling  or 
purchasing  any  seciuity  or  other 
property  to  or  bom  such  investment 
company. 

3.  Section  2(a)(3)(C)  of  the  1940  Act 
defines  an  "affiliated  person"  of  another 
as  "the  person  directly  or  indirectly 
controlling,  controlled  by,  or  undar 
common  control  with,  such  other . 
person."  In  addition,  imder  Section 
2(a)(3)(E)  of  the  1940  Act.  the 
investment  adviser  to  an  investment 
company  is  an  "affiliated  person"  of 
such  company. 

4.  According  to  Applicants,  each 
Applicant  may  be  deemed  to  be  an 
affiliated  person  of  each  other  or  an 
affiliated  person  of  an  affiliated  person 
under  Section  2(b)(3]  of  the  t940  Act, 
and  the  Reorganization  may  be  deemed 
to  involve  one  or  more  purchases  or 
sales  of  securities  or  other  property 
between  and  among  Applicants 
involved  in  the  Reorganization.  Section 
17(a).  therefore,  may  prohibit  the 
transactions  required  to  eSea  the 
Raorganization. 

5.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may  grant 
exemptions  from  Section  17(a)  if  the 
terms  of  a  proposed  transaction  are:  (1) 
Reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned:  (21  consistent  with  the 
policy  of  each  registered  investment 
company  concerned;  and  (3)  ooosistent 
with  tfae^neral  purposes  of  the  1940 
Act. 

6.  Applicants  request  an  exemption 
from  Ssctian  17(a)  under  Section  17(b). 
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■•  vireU  as  under  Section  6(c).  bacauM 
the  iriiafraquailed  ma;  be  deemed  to 
ajtempt  mora  than  one  tmuaction. 

7.  AppUcants  contend  that  the 
piopi—ri  Biaiyiiiliallrai  meete  the 
(tandards  for  ralief  under  Sections  e(c) 
and  17(b).  Applicants  aaaart  that  the 
terms  of  the  tnnaactions  between 
Sepeieta  Account  B.  Separate  Account 
D,  and  the  Trust  are  raeaonable  and  bir 
and  do  not  involve  uveimerhing 

8.  At  slated  previously,  AppUcfBts 
aaaart  that  the  proposed  Reorganizatian 
will  benefit  existing  and  futara  Contract 
Owners  by  investing  interests  in 
Separate  Account  D  in  what  is  expected 
wlU  be  a  larger  more  viable  investment 
vehicle.  Applicants  further  stats  that 
this  consolidation  of  portiolio  aaaets 
may  benefit  the  Trust,  Separate  Account 
B  and  the  Contract  Owners  by  oCbring 
liM  inaiiiil  opportunities  for  investment 
and  broader  diversification  of  assets. 

9.  Applicants  represent  that  the 
tnnaleir  of  aaaets  from  Separate  Account 
D  to  Sepanle  Account  B,  and  Cram 
Separate  Account  B  to  the  Series,  will 
be  made  in  accordanoe  with  the  terms 
of  Section  22(c)  and  Rule  22o-l 
thereunder. 

10.  Applicants  state  that  the 
cambination  of  ^parate  Account  O  into 
Separata  Account  B  will  result  in 
Coolracl  Owner  interests  which,  in 
pwrti«al  eoooamic  terms,  do  not  diSer 
in  eny  maesureUe  way  from  such 
Inteieats  immediately  prior  to  the 
Reorganization.  Applicants  assert  that 
Contract  Owners  will  lecognixe  no  grin 
or  loss  on  the  transfer  of  the  assets  of 
Separate  Account  D  to  the  Trust,  and 
that  Contract  0«mers  will  pay  DO  tax  aa 
a  leauh  of  the  transfer.  In  addiUon, 
expenses  borne  by  Separate  Account  D 
Contract  Owners  tvill  be  no  higher 
ibllowing  the  Heoiganizatian  than 
bafoie  the  Raoi^guiiJEBtian. 

11.  Applicants  further  state  that  the 
propeeed  Reorganization  is  consistent 
with  the  investment  policies  of  Separate 
Accaimt  D  and  the  Series,  as  each  will 
have  materially  similar  investment 
objectives  and  policies. 

12.  In  addition.  Applicants  assert  that 
the  propoaad  Raofgeniiatian  is 
consittent  with  the  general  ptnpoaes  of 
the  1940  Act  becauae  Separate  Account 
D  Contract  Owners  will  be  fully 
iniormed  of  the  proposed 
RaarganizaUon  and  «rill  be  entitlad  to 
approve  or  disapprove  the 
Reoiganization  at  the  meeting  of 
Conbract  Owners  called  for  this  purpose. 

Sactioas  e(c)  and  1 7(d),  and  Bute 
17d-l 

13.  Section  17(d)  of  the  1940  Act 
prohibita  an  affiliated  penon  of  a 
ragiatarad  investment  compeny  fram 


effecting  any  transaction  in  which  the 
company  is  a  joint  participant  in 
contravention  of  Commission  rules. 

14.  Rule  17d-l(a)  prohibits  an 
affiliated  person  of  any  registered 
invaatmant  company,  acting  as 
principal,  from  participating  in  or 
efligcting  any  transaction  in  a  "joint 
enterprise  or  other  joint  amngeoMnt"  in 
which  the  company  is  a  participant 
without  prior  Commission  approval. 

15.  Rule  17d-l(b)  provides  that  when 
the  Commission  Is  passing  upon 
exemptive  applications  for  joint 
transactions,  the  Commission  is  to 
"conaldar  whether  the 
participation  *   *  *  in  such  joint 
enterprise,  joint  arrangement  or  profit- 
sharing  plan  on  the  basis  propond  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  [1940]  Act  and  the 
extent  to  which  such  participation  is  on 
s  basis  dilbrant  fitm  or  less 
advantagaoua  than  that  of  other 
participants." 

16.  According  to  Applicants,  the 
transscUcms  may  constitute  a  joint 
enterprise  or  other  joint  arrangamant 
within  the  meaning  of  Section  17(d)  of 
the  1940  Act  and  Rule  17d-l. 
thereuodar.  This  is  because  the 
Reorganizstion  anUdpales  simultaneous 
transactions  involving  a  number  of 
registered  companies,  and  each 
tranaartion  is  dependent  on  the  others. 
Applicants,  therefore,  request  that  the 
Commiaaian  grant  an  order  under 
Sections  17(d)  and  6(c)  (to  the  extent 
nacesaary)  and  Rule  17d-l  permitting 
the  transactions. 

17.  Applicants  assert  that,  for  the 
raesons  stated  above  in  the  Section  17(b) 
legal  arguments  section,  the  proposed 
Raorganlaation  satisfies  the  standards 
for  r^ef  under  Sections  17(d)  and  6(c), 
and  Rule  17d-l  thereunder,  becauae  the 
oontamplated  transactions  are 
consistent  with  the  provisions,  policies, 
and  purpoaes  of  the  1940  Act.  In 
addition.  Applicants  assert  that  they 
have  satisfied  these  standards  because 
eech  party  will  participate  in  the 
transaction  on  equal  terms,  and  no  party 
will  be  disadvantagad  by  the  proposed 
tramactions. 

Far  the  Commiaslon,  by  the  Division  of 
Investment  Mansgnnant.  puxiuanl  to 
delegated  autbority. 


DepatySeawtaty. 
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)uiy  11,  laae. 

AOWCT,  Securities  and  Exchange 
Commission  ("Commission"). 
ACnON:  Notice  of  application  for  an 
Order  pursuant  to  the  Inveatment 
Company  Act  of  1940  (the  "1940  Act"). 

AMUCANTS:  Great-West  Life  k  Annuity 
Insurance  Company  ("Great-West"), 
Variable  Annuity-l  Series  Account  (the 
"Separata  Account"),  and  (3iarlaa 
Sdiwab  A  Company,  Inc.  ("Schwab"). 
mjVANT  tt«o  ACT  accnom:  Order 
requested  punuant  to  Section  6(c)  of  the 
1940  Act  granting  exemptions  Cram  the 
provisions  of  Section  26(a)(2)(C)  and 
27(c)(2)  tiieceof. 

aUMHANY  or  AmXATKM:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of:  (a)  the  Separata 
Account  in  connection  with  the  ofler 
and  sale  of  certain  variable  aimuity 
contracts  ("Existing  Contracts");  (b)  the 
Sepeiate  Account  in  connection  with 
the  issuance  of  variable  annuity 
contracts  that  are  substantially  similar 
in  all  material  reapacts  to  the  Existing 
Contracts  ("Future  Contracts,"  together 
with  Existing  Contracts,  the 
"Contracts"):  and  (c)  any  other  separate 
account  established  in  the  future  oy 
Great-West  in  connection  with  the 
issuance  of  Contracts  ("Future 
Account"). 

nJNQ  OAlt:  The  application  was  filed 
on  Mardi  6. 1996. 

HEAMNQ  OR  HOnnCAllON  OF  HCAMMO:  An 
order  granting  the  application  will  be 
issuea  unleaa  the  Commission  orders  a 
hearing.  Interested  persona  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  perstmally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  August  S,  1996,  and  must  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reeson  for  the 
request,  and  the  iaaues  contested. 
Penoos  may  request  notification  of  a 
hearing  by  writtog  to  the  Secratary  of 
the  Ctmmiission. 

AOONftac*:  Secretary.  Securities  and 
Exchange  Commiaaion.  450  5th  Street. 
N.W..  Washington.  D.C  20549. 
Applicants,  c/o  Jordan  Buit  Barenson  ft 
JahJison  LLP,  1025  Thomas  JeBmaa 
Street.  N.W..  Suite  400  East. 
Waahington.  D.C  20007-0605. 
Attention:  Josephine  Qcdietti,  Esq. 
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FOR  RIRnCR  aVORMATKM  CONTACT: 
Kevin  M.  Kircboff,  Senior  Counsel,  or 
Wendy  Friedlander.  Deputy  Chief. 
Office  of  Insurance  Products  (Division 
of  Investment  Management),  at  (>0Z) 
942-0670. 

auWLBKKTARY  *IFOR«UTION:  Following 
is  a  sinninary  of  the  application;  the 
complete  application  is  available  for  a 
fee  Irom  the  Public  Reference  Branch  of 
the  Commission. 

Applicants'  Kapreeealatioas 

1.  Crest-West  is  a  stock  life  insurance 
company  originally  organi2sd  under  the 
laws  of  the  State  of  Kansas  as  the 
National  Interment  AssodaUon.  In 
September  of  1990.  Great-West 
teaomesticaled  and  now  is  organized 
under  the  laws  of  the  State  of  Colorado. 

2.  Great-West  is  wholly-owned  by  The 
Great-West  Life  Assurance  Company, 
which  is  a  subsidiary  of  Great- West 
Lifeco  Inc.,  an  Lnsuranca  holding 
company  which,  in  turn,  is  a  subsidiary 
of  Power  Financial  Corporation  of 
Canada,  a  financial  services  company. 
Power  Corporation  of  Canada,  a  holding 
and  management  company,  has  voting 
control  of  Power  Financial  Corporation 
of  Canada.  Great- West  is  principally 
engaged  in  offering  life  insurance, 
annuity  contracts,  and  accident  and 
heelth  insurance  and  is  admitted  to  do 
business  in  the  District  of  Columbia, 
Puerto  Rico  and  in  all  states  of  the 
United  States,  except  New  York. 

3.  Schwab,  the  principal  underwriter 
and  distributor  of  the  Contracts,  is 
registered  with  the  Commission  as  a 
brokerKiealer  under  the  Securities 
Exchange  Act  of  1934,  and  is  a  member 
of  the  National  Association  of  Securities 
Dealers,  Inc. 

4.  The  Separate  Account  currentiy  bas 
nineteen  investment  divisions 
("Investment  Divisions").  The 
Investment  EHvisions  invest  solely  in 
corresponding  open-end  management 
investment  companies,  or  portfolios 
thereof,  which  are  registered  under  the 
1940  Act  CTunds").  Each  Fund  has  a 
diSatent  investment  objective  and 
policies  as  described  in  its  prospectus. 

5.  The  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis  determined  by  the  investment 
experience  of  the  Investment  Divisions 
of  the  Separate  Account  to  which  the 
owner  of  the  Contract  ("Owner") 
allocates  his  or  her  contributions  and/or 
on  a  fixed  basis  purauant  to  a  stated  rate 
of  interest  made  available  for  certain 
time  periods  (the  "Fixed  Option").  The 
Contracts  are  intended  to  be  used  either 
in  connection  with  retirement  plans 
with  qualify  for  federal  tax  benefits 
under  Section  408  of  the  Internal 
Revenue  Code  as  an  individual 


retirament  annuity  or  in  connection 
with  retirement  plans  which  do  not  so 
qualify.  The  Contracts  may  be  used  for 
otherpuiposes  in  the  future. 

6.  Ine  Contracts  provide  a  choice  of 
aimuity  options.  Annuity  payments  will 
be  on  a  variable  or  fixed  basis.  An 
Owner  directs  the  allocation  of 
contributions  and  value  of  the  aimuity 
account  ("Aimuity  Account  Value") 
among  the  Investment  Divisions  of  the 
Separate  Account  or  the  available  Fixed 
Options. 

7.  The  Contracts  provide  ftn-  a  death 
benefit.  If  the  Owner  or  annuitant,  as 
applicable,  dies  prior  to  the  date 
annuity  payments  conunence,  the  death 
benefit,  if  any,  will  be  equal  to  the 
greater  of:  (a)  the  Annuity  Account 
Value  as  of  the  date  request  for  payment 
is  received,  less  any  premium  taxes;  or 
(b)  the  sum  of  contributions  paid  less 
partial  withdrawals  and/or  periodic 
withdrawals,  less  charges  under  the 
Contract,  less  premium  taxes,  if  any. 

8.  The  Contracts  have  no  front-end 
sales  load  and  no  contingent  deferred 
sales  charges.  A  charge  for  any  premium 
or  other  taxes  levied  by  any  government 
entity  with  respect'to  the  Contracts  or 
the  Accounts  will  be  deducted  when 
incurred  under  a  particular  Contract. 
CurrenUy  such  taxes  range  up  to  3.5%. 

9.  Prior  to  the  date  annuity  payments 
commence,  a  contract  maintenance 
chaige  equal  to  S2S  aimually  will  be 
deducted  from  the  Aimuity  Account 
Value. 

10.  An  Owner  may  make  up  to  10 
transfera  per  year  of  all  or  a  portion  of 
the  Annuity  Account  Value  allocated  to 
an  Investment  Division  of  the  Separate 
Account  or  the  Fixed  Option,  to  another 
Investment  Division  of  the  Separate 
Account  or  available  Fixed  Option,  at 
no  chaige.  After  the  10  free  transfere 
Great-West  may  chaise  SIO  for  each 
additional  transfer.  This  charge  is 
intended  to  reimburse  Great- West's 
ongoing  administrative  expenses  and 
Great-West  does  not  expect  to  profit 
from  iL  The  amount  of  this  chaige  will 
not  exceed  the  cost  of  services  provided 
over  the  life  of  the  Contract,  defined  in 
accordance  with  the  applicable 
standards  in  Rule  26a-l  under  the  1940 
Act. 

11.  Great-West  bean  a  mortality  risk 
under  the  Contracts  of  its  obligation  to 
make  annuity  payments  determined  in 
accordance  with  the  annuity  tables  and 
other  provisions  of  the  Contracts.  Great- 
West  assiunes  the  risk  that  the 
Annuitant  may  live  longer  than  the 
annuity  tables  predict.  The  mortality 
risk  under  the  Contract  is  the  risk  that, 
upon  selection  of  an  annuity  option 
with  a  liiiB  contingency,  Annuitants  will 
live  longer  than  Great-West's  actuarial 


projections  indicate,  thereby  resulting  in 
higher  than  expected  aiuiuity  payments. 
Great-West  also  assumes  a  mortality  risk 
because  it  beers  the  risk  of  unfavorable 
experience  of  the  Investment  Divisions 
if  if  pays  a  death  benefit  before  annuity 
payments  commence. 

12.  Greet-West  bean  an  expenae  risk 
under  the  Contracts  because  the  charges 
for  administrative  expenses,  which 
chaiges  are  guaranteed  for  the  life  of  the 
Contract,  may  be  insufficient  to  cover 
the  actual  costs  of  issuing  and 
administering  the  Contract. 

13.  Great-West  imposes  a  chaige  as 
compensation  for  bearing  the  mortality 
and  expense  risks.  The  Contracts 
provide  for  this  mortality  and  expense 
risk  charge,  and  the  rate  imposed  for  the 
mortality  and  expense  risk  charge  is 
stated  in  the  Contract.  The  annual 
mortality  and  expense  risk  chaige  will 
not  excasd  0  85%  of  the  net  asset  value 
of  the  Separate  Account,  of  which 
0.68%  is  allocable  to  the  mortality  risk 
and  0.17%  to  the  expense  risk. 

14.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  the  actual 
costs,  the  loss  %vill  be  borne  by  Great- 
West.  Conveisely.  if  the  amount 
deducted  proves  more  than  sufficient, 
then  the  excess  will  be  a  profit  to  Greet- 
West.  The  mortality  and  expense  risk 
charge  is  guaianteod  by  Great-West  and 
cannot  be  increased. 

Applicanli'  Legal  Analyais  and 


1.  Pursuant  to  Section  6(c)  of  the  1940 
Act,  the  (Commission  may  exempt  any 
peraoo,  security,  or  transaction,  or  any 
class  or  classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  1940  Act  or  from  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  pubUc 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  prohibit  a  registered  unit 
investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  excepit  a  fee,  not  exceeding 
such  reesonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
admicistralive  sen'ices  mnnally 
parfannad  by  the  bank  itself.  . 
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3.  AppUcuite  raquest  sn  ordar 
punuaot  to  SscUod  6(c)  of  the  1040  Act 
■xampling  thorn  frtm  Sections 
2e(sM2KQ  md  27(c)(2)  of  the  1940  Act 
to  the  extent  Dec«s«ary  to  paimit  the 
deduction  of  the  expenn  risk  diaige 
from  the  essets  of  the  Separate  Accotint 
and  any  Future  Accounts  in  connection 
vrith  the  Contracts. 

4.  Applicants  represent  tlut  they  have 
reviewed  publicly  available  information 
regarding  the  aggregate  level  of  the 
mortality  and  expense  risk  charge  under 
variable  aimuity  contracts  comparable 
to  the  Contracts  currently  being  offered 
in  the  insurance  industry,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  manner  in  which 
chafes  are  imposed,  the  presence  of 
diaige-level  or  annuity-rale  guarantees, 
and  the  markets  in  which  the  Contracts 
will  be  offered.  Based  upon  this  review, 
AppUcants  further  represent  that  the 
mortality  and  expense  risk  charge  under 
the  Contracts  is  williin  the  range  of 
industry  practice  for  comparable 
contracts.  Great-West  will  maintain  at 
its  administrative  offices,  available  to 
the  Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyad  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 

5.  Applicants  represent  that,  prior  to 
ofhrlng  any  Future  Contracts  through 
the  Separate  Account  or  Future 
Accounts,  Applicants  will  represent  that 
the  mortality  and  expense  risk  charges 
under  any  such  Contracts  will  be  within 
the  range  of  industry  practice  for 
comparable  contracts.  Great-West  will 
maintain  at  ita  administrative  offices, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey. 

6.  Applicants  will  cover  the  coats  of 
distributing  the  Ccmtracts  bom  the 
assets  of  the  general  accoimt.  since  no 
front-end  or  contingent  deferred  sales 
charges  are  imposed  under  the 
Contracts.  This  distribution  expense 
paid  fhxn  the  assets  of  the  general 
account  of  Great-West  will  include 
amounts  derived  from  the  mortality  and 
expense  risk  charge.  Great-West  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  distribution 
financing  arrangement  being  used  in 
connection  with  the  Contracts  mil 
benefit  the  Separate  Account  and  the 
Owners.  Great-West  will  maintain  at  its 
administrative  offices,  available  to  the 
Commission,  a  memorandum  setting  • 
forth  the  basis  for  this  representation. 

7.  Applicants  recognize  that  any 
additional  cost  for  distributing  Future 
Contracts  will^  derived  from  the 
Bsoaral  acooum  of  Graat-West,  whicfa 


will  include  amoifpta  derived  Crom  the 
mortality  and  axpenaa  risk  charge 
impoeed  under  such  Future  Contracts. 
Great-West  will  maintain  at  its 
administrative  offices,  available  to  the 
Commission,  a  memorandum  setting 
forth  the  basis  for  a  repraaentation  that 
the  distribution  financing  arrangsment 
for  such  Future  Contracts  will  banefit 
the  Separate  Account,  or  Future 
Account,  and  the  Owners. 

8.  Applicants  represent  that  the 
Separate  Account  will  invest  only  in 
underlying  funds  which  have 
undertaken  to  have  a  board  of  directon/ 
trustees,  a  majority  of  whom  are  not 
interested  persons  of  any  such  funds, 
and  who  would  oversee  the  formulation 
and  approval  of  any  plan  uiuler  Rule 
12b-1  under  the  1940  Act  to  finance 
distribution  expenses. 

9.  Applicants  submit  that  their 
request  for  exemptive  relief  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  redundant  exemptive 
applications,  thereby  reducing 
Applicants'  administrative  expenses 
and  maximizing  the  efficient  use  of  their 
resources.  Applicants  further  submit 
that  the  delay  and  expense  involved  in 
having  repeatedly  to  seek  exemptive 
relief  would  impair  their  ability 
effectively  to  take  advantage  of  businesa 
opportunities  as  they  arise.  Further,  if 
Applicants  were  required  repeatedly  to 
seek  exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection. 


For  the  reasons  summarized  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  Csirly 
intended  by  the  policy  and  proviaions  of 
the  1940  Act. 

For  tile  ComminioD.  by  the  Division  of 
Investment  Management,  pursuant  to 
detegated  authority. 
MBgara*  a  McFarlsHl. 
Deputy  Secrebuy. 
IFR  Doc  M-l«174  Filed  7-17-96;  8:4S  ami 
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AOENCV:  Securities  and  Exchange 
Commisaion  ("Commission"). 


ACnON:  Nodca  of  ApplkaUon  of 
Exemptions  pursuant  to  tbe  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  The  Minnesota  Mutual  Life 
Insurance  Company  ("Minnesota 
Mutual"),  Minnesota  Mutual  Variable 
Life  Separate  Account  ("Account")  and 
MIMUC  Sales  Corporadoa  ("MIMLIC 
Sales"). 

RELEVANT  ACT  aeCTMNW:  Order  requested 
pursuant  to  Sections  6(c)  of  the  Act, 
granting  exemptions  from  Sections 
2(a)(35),  22(c),  22(d).  22(e).  26(a).  27(a). 
27(c),  27(d)  and  27(f)  of  the  Act  and 
from  Rules  6e-2(b)(l),  (b)(12)(i), 
(b)(13)(i),  (b)(13)(ii),  (bHl3KiU). 
(b)(13)(v),  (b)(13)(viii).  (c)(1)  and  (cH4). 
22c-l  and  27f-l  thereunder.  Order  also 
requested  pursuant  to  Section  11 
approving  an  exchange  offer. 
•UNMARY  or  APPUCATMN:  The  relief 
requested  would  permit  the  offer  and 
sale  of  certain  scheduled  premium 
variable  life  insurance  policies 
("Policies")  that  provide  for:  (a)  a  cash 
option  death  benefit;  (b)  a  scheduled 
decrease  in  the  initial  face  amount  and 
the  subsequent  ad)ustment  of  Policies  to 
a  bee  amount  less  than  the  initial  fece 
amount;  (c)  deduction  of  cost  of 
insurance  charges  not  to  exceed  the 
charges  derived  from  the  1980 
Commissioners  Standard  Ordinary 
MortaUty  Table  for  purposes  of 
calculating  "sales  load";  (d)  deduction 
of  a  federal  tax  charge;  (e)  the 
anticipated  joint  life  expectancy  of  the 
insureds  to  be  determined  on  the  basis 
of  the  1980  Commissioners  Standard 
Ordinary  Mortality  Table  for  purposes 
of  calculating  the  period  over  which 
sales  load  may  not  exceed  9  percent;  (f) 
assessment  of  a  new  first  year  sales  load 
upon  a  policy  adjustment  involving  an 
increase  in  base  premium,  which  sales 
load  may  be  in  addition  to  a  first  year 
sales  load  being  taken  at  the  time  the 
adjustment  is  made;  (g)  increase  in  the 
proportionate  amount  of  sales  load 
deducted  from  premiums  following 
certain  policy  adjustments  or  the 
payment  of  nonrepeating  premiums;  (h) 
deduction  btnn  Account  assets  of  the 
proposed  charges  for  the  cost  of 
insurance  and  the' bee  amount 
guarantee;  (i)  a  right  to  convert  to  a  fixed 
benefit  adjustable  life  insurance  policy 
with  a  death  benefit  equal  to  the  ' 
Policy's  then  current  face  amount  and 
with  a  plan  of  insurance  which  may  be 
less  than  for  the  whole  of  life;  and  (j) 
personal  delivery  to  Policy  owners  of 
free-look  right  nodces  which  contain 
information  comparable  to  that  required 
by  Form  N-27I-2.  The  requested  relief 
also  would  approve  an  exchange  offer. 
The  relief  would  extend  to  any  variable 
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Ui>  inaunDoe  policies  that  may  be 
oihnd  iD  the  ftiture  that  an 
mtwtintiaHy  siiaiiar  in  all  material 
mmects  to  tha  Ftolicie*  ("Future 
PioUciei")  that  an  liiiuM  by  the 
Acoouot  or  any  otfiar  Mpareta  aooounta 
aetaMiBbed  in  the  future  by  Mimeaale 
Mutual  ("Fulun  Acoounta")  and  that 
may  be  offered  by  MIMLIC  Sales  or  any 
other  membeis  of  ttM  NaUooal 
Aaaodatlao  of  Securitiea  Daalars.  Inc. 
("NASD")  that  may  in  the  future  serve 
•a  principal  undarwrrttara  of  the  Polidea 
or  Futma  Policies  ("Future 
Uodarmiteis"). 

num  MTI:  The  ai>plicalion  was  filed 
OD  January  16. 1986. 
•MAMMON  MOnneATKM  OF  tCAMMO:  An 
ocdar  granting  the  appUcaUon  will  be 
iaauad  unlaas  the  Conunission  orders  a 
hearing.  Inteieatad  pertons  may  raquest 
a  hearing  by  writtng  to  the  Secrataiy  of 
tbe  Commiisiao  and  aarviiig  AppUcants 
wHh  a  copy  of  the  nquest.  penonally  or 
by  mail.  Hearing  raquasU  must  be 
teceivad  by  the  Cooiinissiaa  by  5:30 
pjn.  on  August  S,  1996,  and  must  be 
accompanied  bv  proof  of  service  oo 
AraUomts  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Haaring  requests  ahould  stats  the  nature 
of  the  writer'a  interest,  the  reason  for  the 
laquest,  and  the  iiauas  contested. 
Penan*  may  request  notification  of  a 
hearing  by  wridiig  to  the  Secretary  of 
the  Commisaion. 

ADONEMEt:  Secretary,  Securities  and 
Kxrhanga  Commission.  450  5th  Street, 
N.W.,  Washington.  D.C.  20549. 
Applicants,. c/o ).  Sumner  )ones,  Esq., 
Knies  ft  Blouch  L.L.P.,  Suite  405  West, 
1025  Thomas  Jefferson  Street,  N.W., 
Washington,  D.C  20007-0805. 
PON  nimWR  MFOmUTWN  CONTACT: 
Kevin  M:  Kiichoff.  Senior  Counsel,  or 
Wendy  Friedlander,  Deputy  Chief, 
Office  of  Insurance  Products  (Division 
of  bvestraenl  Managsment),  at  (202) 
942-0670. 

auansMENTARY  mpommtion:  The 

following  is  a  siunmary  of  tbe 
application;  the  complete  application  is 
available  for  a  lee  from  the  Public 
Reference  Branch  of  the  Commisaion. 

AppUcaols,  Repreaentatioa* 

1.  Minnesota  Mutual  is  a  mutual  life 
insurance  company  organiad  under  the 
laws  of  Minnesota  in  1880.  It  is 
auth<Hixed  to  do  life  insuraxKX  busineas 
in  the  District  of  Cohunbia,  certain 
Canadian  provinces,  Puerto  Rico  and  all 
states  of  tka  Unitad  States  axospl  New 
York. 

2.  The  Acooiml  is  a  aaparata  account 
of  Minnesota  Mutual  established  by  its 
Board  of  Tnutees  on  October  21, 1985, 
to  hoUitate  the  iaauanca  of  scheduled 


premium  variable  liit  iaaiuanQe 
poUde*.  Under  Kfiooaaala  law,  aaaeta  of 
the  Account  eoBal  to  Aaneaniea  and 
other  AaaaatlialiUillaa  an  not 
chaigaabte  with  UabOttiaa  arisiDg  out  of 
any  other  botiiiaa*  MiBMaola  Mnlual 
may  conduct,  and  Iha  inoama,  gains  and 
Inaaaa  inalliiiil  la  umaaliiail.  iif  lliu 
Account  an  daditad  to  or  charged 
against  the  Accounl  without  regaid  to 
otlMr  incoma.  gains  or  loaaas  of 
Afinneaota  Mutual 

3.  MIMLIC  Sales,  an  indiract  wfaoUy- 
owned  (ubaidiary  of  VGaoaaoU  Mutual, 
is  the  principal  undarwriler  far  the 
AcoounL  The  PoUdea  «vill  he  sold  by 
life  iosunnce  agenU  of  Minnesota 
Mutual  who  are  aaaodated  persons  of 
either  MIMUC  Sales  or  other  broker- 
dealers  who  have  enlafad  into  selling 
agraemanu  with  MIMLIC  Sale*. 
MIMUC  Sales  is  registered  as  a  broker^ 
dealer  under  the  Securities  Exchange 
Act  of  1934  and  ia  a  member  of  the 
NASD. 

4.  Assets  of  the  Account  are  invested 
in  shares  of  MIMLIC  Series  Fund,  Inc. 
("Fund"),  a  diversified,  management 
investment  onnpany  legisteted  under 
the  Act.  The  Fund  i*  a  aariea  company 
oonsitting  of  a  number  of  seperate 
portfolios.  Shares  of  each  portfolio  are  ^ 
sold  without  a  sales  char^ge  to  tbe  ' 
Account  and  to  other  separate  accounts 
of  Minnesota  Mutual  eaUbliabed  for  the 
purpoee  of  funding  variable  armidty 
contracts  and  other  variable  life 
insurance  policies  issued  by  Miimesola 
Mutual. 

5.  The  PoUdea  are  acheduled 
premiiwi  variable  life  insurance  policies 
that  pay  a  death  benefit  at  the  death  of 
the  second  to  die  of  two  named  insureds 
("second  death").  The  Policies  permit 
an  owner  to  select  a  plan  of  insurance 
baaed  on  his  or  her  insurance  needs  and 
the  amount  of  premium  the  owner 
wishes  to  pay.  Beaed  on  the  owner's 
selection  of  any  two  of  three 
cmnponents  of  a  Policy — boe  amoimt, 
premiimi  and  plan  of  insurance — 
Minnesota  Mutual  will  then  calculate 
the  third.  The  owner  may  change  the 
bee  amount  and  premium  level,  and 
thus  the  plan  of  instuanoe,  subject  to 
certain  limitations,  so  long  as  the  Policy 
retiuins  in  force. 

6.  Tbe  flexibiUty  provided  by  the 
Policies  results  in  a  broad  range  of  plans 
of  insurance.  "Plan  of  insurance"  refers 
to  the  level  of  cash  value  accumulation 
assumed  in  the  design  of  the  Policy  and, 
fn  whole  life  plans,  the  period  of 
coverage  over  whic±ptemiimis  are 
required  to  be  peid.  lliere  are  two 
general  categories  of  plans  of 
insurance— whole  life  plaru  and 
protection  plans.  Whole  life  plans 
contemplate  an  eventual  cash  value 


aoansulatioa,  at  or  before  tbe  younger 
Inaurad'a  age  100,  equal  to  the  net  stngla 
pnminm  re<piira  far  the  face  amount  ol 
inmraooe.  PremiUBU  may  ha  payable  far 
a  specified  nimiber  of  yean  or  far  tlM 
ioint  live*  of  the  insured.  Prmium* 
peyable  for  a  q>edfied  number  of  years 
will  cause  a  Policy  to  become  paidkip 
prior  to  tbe  younger  innued's  ags  100. 
At  issue,  the  maxinnun  plan  of 
imuranca  pemitted  under  the  Polides 
for  a  specific  face  amount  is  one  in 
which  the  Policy  will  be  paid  up  after 
the  payment  of  ten  annuel  pietuiuuis.  A 
Poifcy  is  psid-up  when  is  Policy  value 
ia  such  tnst  no  nutbar  premiums  ate 
required  to  provide  the  faoa  amount  of 
coverage  until  the  aecond  death  of  the 
two  insureds. 

7.  Protection  plans  of  insuiaaoe 
Bssume  an  eventual  exhauatioD  of  cash 
value  at  the  end  of  a  spedfied  period. 
UndSr  conventional  adjuatable  lib, 
insurance  coverage  would  terminate  at 
the  end  of  the  spedfied  period. 
However,  since  premiums  under  the 
Polides  are  pay^fe  for  the  joint  lives  of 
two  insureds,  the  PoUdes  provide  for  a 
scheduled  reduction  in  faoe  amoimt  at 
the  end  of  the  initial  period  of  cover^e 
to  an  amount  which  the  continued 
peyment  of  the  acheduled  premium  will 
provide  a  whole  life  plan.  'The 
minimum  plan  of  insurance  lor  a 
spedfic  bee  amount  is  one  which  will 
provide  for  no  scheduled  reduction  in 
race  amount  for  at  least  ten  years,  except 
where  the  age  of  the  younger  insured  is 
over  age  70,  in  whicfa  case  the  minimum 
plan  will  be  lees  than  ten  years. 

8.  The  scheduled  reduction  in  bee 
amount  under  a  protection  plan  will 
occur  at  such  time  as  the  Policy's 
tabular  caah  value,  i.e.,  the  caso  value 
which  is  assumed  in  designing  the 
Policy  and  which  would  be  guaranteed 
in  a  convantional  fixed-benefit  policy,  is 
exhausted.  If,  at  the  time  of  a  scheduled 
reduction  in  bee  amount,  the  actual 
cash  value  with  the  axmual  premium  is 
suffidsnt  to  provide  at  least  one  year  of 
protection  at  the  then  current  fece 
amount,  the  Policy  will  be  adjusted  to 
preserve  the  current  bee  amount  The 
ad|ustment  will  result  in  a  scheduled 
decrease  in  the  current  face  amoimt  at 

a  later  Policy  anniversary,  the 
elimirution  of  the  scheduled  decrease  In 
bee  amount,  or  the  shortening  of  the 
premium  payment  period. 

9.  The  Polides  otter  a  choice  of  two 
death  benefits — the  "cash  option"  and 
the  protection  option.  If  neither  death 
benefit  option  has  been  elected,  the  cash 
option  will  be  in  efiect.  The  scheduled 
premium  for  a  Policy  is  the  same  no 
matter  which  option  is  chosen.  Under 
the  cash  option,  the  death  benefit  is  the 
current  face  amount  at  the  time  of  the 
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ncond  dntk.  Hm  doatli  btoafit  will  not 
vary  unha*  Um  Policy  value  exceeds  the 
■Ml  singia  pramium  for  the  then  currant 
boa  amoimt.  Undar  (ha  protection 
optian.tha  death  benafil  ia  tfaa  Policy 
value  plus  the  greater  of  the  than 
current  foce  amount  or  the  amount  of 
insurance  which  could  be  purchaaed 
uaing  the  Policy  values  u  ■  net  single 
premium.  The  nat  single  pramium  is  the 
amount  naceasary  to  pay  all  future 
guaranteed  oost  of  insurance  charges  for 
the  lifetime  of  both  insureds  without  the 
payment  of  additional  premium.  The 
protection  optioa  death  benefit  is 
available  only  until  the  Policy 
anniversary  nearest  the  younger 
insured's  age  70.  At  the  Policy 
anniversary  nearest  the  younger 
insured's  age  70,  the  protection  option 
is  automatically  conveited  to  the  cash 
option  death  benefit.  At  that  time  the 
Policy  will  be  automatically  adjusted  so 
that  the  bee  amount  will  equal  the 
death  benefit  in  eSsct  immediately  prior 
to  the  adjustment. 

10.  One  of  the  principal  benefits  of  an 
adjustable  policy  such  as  the  Policy  is 
that  it  may  be  adjusted  on  any  monthly 
aimiversaiy  of  the  policy  date  to  reflect 
the  changing  personal  and  insurance 
naeds  of  the  owner.  Unlike  most 
traditional  life  insurance  policies,  there 
is  no  need  to  exdianga  the  Policy  or  to 
purchase  an  additional  policy  as  such 
needs  change.  Tha  Policies  allow  the 
owner  to  make  four  types  of  adjustment: 
(a)  an  inuuase  or  decrease  in  the 
premium;  (b)  an  increase  or  decrease  in 
the  bcs  amount:  (c)  a  partial  surrender; 
and  (d)  an  adjustment  to  stop  premium, 
which  is  an  adjustment  made  on  tlia 
assumption  that  no  further  base 
premiums  will  be  paid.  There  are  also 
two  automatic  adjustments,  one  at  the 
point  that  the  face  amount  is  scheduled 
to  decraaae  and  the  other  upon  the 
change  from  protection  option  death 
benefit  to  the  cash  option  death  benefit 
at  the  Policy  anniversary  nearest  the 
younger  insured's  age  70. 

1 1.  An  adjustment  usually  will  resuh 
in  a  change  in  the  Policy's  plan  of 
insurance.  Depending  on  the  adjustment 
raqueated,  for  whole  lib  plana  tiM 
pramium  paying  period  may  be 
langthenad  or  shortened  or  tha  plan  may 
be  changed  from  a  whole  lib  plan  to 
protactiaa  plan  by  providing  for  a 
scheduled  reduction  in  face  amount  at 

a  future  date.  For  Policies  having  a 
prolectian  plan  prior  to  an  adjustmant, 
and  adjustment  may  change  the  Policy 
to  a  whole  lib  plan  by  eliminating  the 
scheduled  decrease  in  bee  amount  or  it 
may  change  the  duration  of  tha  plan  by 
changing  the  time  at  which  tha  daoeasa 
is  scheduled  to  occur. 


12.  If  an  owner  requests  an  increase 
in  scheduled  premium,  the  adjustment 
will  result  in  either  an  increase  in  boe 
amount  or  an  improvement  in  plan, 
whichever  the  owmer  aelecta.  If  the 
owner  requests  a  daavase  in  scheduled 
premium  or  makes  a  partial  withdrawal, 
the  opposite  results  occtu' — a  decrease 
in  boe  amount  or  reduction  in  plan.  An 
improvement  in  plan  is.  in  the  case  of 
protection  plans  of  insurance,  a 
postponement  of  the  time  at  which  a 
reduction  in  bee  amount  is  scheduled 
to  occur  and,  in  the  case  of  whole  life 
plans,  a  reduction  in  the  premium 
payment  period.  Elimination  of  a 
scheduled  decrease  in  face  amount  and 
reduction  in  the  premium  payment 
period  will  occur  if  the  improvement  in 
plan  is  sufficient  to  convert  a  protection 
plan  of  insurance  to  a  plan  greater  than 
whole  lib. 

13.  Plan  changes  also  will  result  from 
changes  in  bee  amoimt  with  or  without 
changes  in  premium.  Thus,  an 
improvement  in  plan  may  be  made  by 
reducing  the  face  amount  while  keeping 
the  premium  constant,  and  conversely, 
a  reduction  in  plan  may  be  made  by 
increasing  the  face  amount  without  a 
change  in  premium.  If  both  face  amount 
and  premium  are  changed,  the  resulting 
plan  will  depend  on  \ba  extent  of  the 
changes  and  whether  the  influence  of 
the  face  amount  or  premium  on  the  plan 
complements  or  contradicts  the 
influeiux  of  the  other.  For  example,  if 
an  owner  rvquesied  a  reduction  in  both 
face  amount  and  premium,  the  effect  of 
the  reduction  in  face  amount  might 
more  than  ofbet  the  efliact  of  a  lower 
pranium  so  as  to  result  in  an  improved 
plan  of  insurance. 

14.  The  plan  of  insurance  also  will  be 
affected  by  an  adjustment  to  stop 
premiiun.  This  type  of  adjustment  may 
be  viewed  as  a  deoeaae  in  base 
premitun  to  a  zero  amount.  In  the 
absence  of  an  accompanying  request  to 
change  the  bee  amount,  and  adjustment 
to  stop  premium  is  in  effect  a 
redetarmiiution  of  the  plan  of  insurance 
on  the  assumption  that  no  further  base 
pramiuma  will  be  paid.  In  view  of  the 
omtemplitsd  termination  of  base 
premium  payments,  the  resulting  plan 
will  usually  be  substantially  reduced. 

15.  When  a  Policy  is  adjtisted. 
Miimesota  Mutual  will  in  effect  reissue 
the  Policy  by  computing  a  new  jjlan  of 
insuraix»,  iace  amount  and  premium 
amount,  if  any.  In  addition,  Minneaota 
Mutual  will  bring  all  Policy  charges  up 
to  date,  chai^  and  credit  loan  interest 
and  then  calculate  new  tabular  cash, 
actual  cash  and  Policy  values.  In 
computing  either  a  new  bee  amount  or 
new  plan  of  insurance  as  a  result  of  an 
adju^ment,  Miiueaota  Mutual  will 


make  the  calculation  on  the  basis  of  the 
higher  of  the  Policy's  Policy  value  or  its 
tabular  caah  value  at  the  time  of  the 
change.  If  the  Policy  value  is  higher 
than  the  tabular  ca^  value,  whether  aa 
the  result  of  favorable  investment 
performance,  the  payment  of  a 
noorapeating  premium  or  otherwise,  a 
Policy  adjustment  will  translate  tin 
excess  value  into  enhanced  insurance 
coverage  in  the  form  of  either  a  higher 
boa  amount  or  an  improved  plan  of 
insurance.  If  the  Policy  value  is  less 
than  the  tabular  cash  value,  use  of  the 
tabular  cash  value  insures  that  the 
Policy's  guarantee  of  a  minimum  death 
benefit  is  not  impaired  by  the 
adjustment. 

16.  An  adjustment  also  will  result  in 
the  coinputatian  of  a  new  tabular  cash 
value.  The  tabular  cash  value  after 
adjustment  will  be  equal  to  the  greater 
of  the  Policy  value  or  the  tabular  cash 
value  prior  to  the  adjustment,  plus  the 
amount  of  any  nonrepeating  premium 
credited  to  the  Policy  and  minus  the 
amount  of  any  partial  surrender  made  at 
the  time  of  the  adjustment.  Although  the 
payment  of  a  nonrepeating  premium  is 
not  an  adjustment,  any  such  payment 
will  be  reflected  in  the  tabular  caah 
value  of  the  Policy  at  issue  or  upon  later 
adjustment.  Mitmesota  Mutual  reserves 
the  right  in  its  discretian  to  impose 
restrictions  on  or  to  refuse  to  permit 
nonrepeating  pjemiums. 

17.  The  Pouides  provide  various 
limitatiofis  and  conditions  on  the  right 
to  make  adjustments.  These  limitatians 
and  conditions  may  be  changed  in  the 
future  or  additional  restrictions  may  be 
imposed. 

18.  Charges  under  the  Policies  are 
assessed  against  scheduled  and 
nonrepeating  premiunu,  the  Policies' 
actual  cash  values  and  tlie  assets  of  the 
Account.  Premium  charsea  vary 
depending  on  whether  the  premium  is 
a  acheduled  premium  or  a  nonrepaatliig 
premium.  From  scheduled  premiums 
there  is  dediKtsd  any  charge  for  sub- 
standard risks  and  any  charae  for 
additional  benefits  provided  by  rider  to 
determine  the  base  premium.  From  the 
base  premium  there  is  deducted  a  sales 
load,  an  underwriting  charge,  a 
premium  tax  charge  and  a  federal  tax 
cliaige. 

19.  A  basic  sales  load  of  7  percent  will 
be  deducted  from  each  scheduled 
pramium  and  a  first  year  sales  load  not 
to  exceed  Z3  partsnt  also  may  be 
deducted.  A  first  year  sales  load  will  be 
applied  only  against  base  premiums 
acheduled  to  be  paid  in  the  twelve 
month  periods  following  the  Policy 
data,  any  policy  adjustment  involving 
an  increase  in  base  premium  or  any 
policy  adjustment  occurring  during  a 
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pariod  when  a  first  year  sales  load  is 
being  asaeaasd.  it  will  alao  apply  only  to 
that  portion  of  an  anjuial  base  premium 
necnsary  for  an  original  issue  whole 
lib  plan  of  insurance.  For  base 
premiums  greater  than  this  whole  lib 
premium,  the  amount  of  the  base 
premium  in  excess  of  the  origiiuil  issue 
whole  lib  base  premiimi  will  be  subject 
'  only  to  the  7  pncsnt  baaic  sales  losd. 
In  computing  the  first  year  aales  load 
following  a  policy  adjustment  involving 
an  increase  in  base  premium,  the  charge 
will  be  applied  only  to  the  amount  of 
the  incniuB  in  base  premiimi.  However, 
if  an  adjustment  occurs  during  a  period 
when  a  first  year  sales  load  is  being 
taken,  the  uncollected  portion  of  such 
sales  load — determined  on  the  basis  of 
the  lesser  of  the  base  premium  in  effect 
prior  to,  or  following,  the  adjustment — 
«dll  also  be  asseaaaa  during  the  twelve 
month  period  following  the  adjustment. 
All  of  the  sales  load  charges  are 
designed  to  average  not  more  than  9 
percent  of  the  base  premiums  over  the 
lesaer  of:  (a)  the  joint  life  expectancy  of 
the  insureds  st  policy  issue  or 
adjustment:  (b)  Gfkeen  years  bom  policy 
issue  or  sdjustment;  or  (c)  the  premiiun 
paying  period.  Complianoe  with  the  9 
percent  ceiling  will  be  achieved  by 
reducing  the  amount  of  the  first  year 
sales  load,  if  necessary. 

20.  An  underwriting  charge  currently 
in  an  amount  not  in  excasa  of  SIO  per 
S1,000  of  bee  amount  of  insurance  will 
be  deducted  ratably  from  the  premiums 
scheduled  to  be  made  thuing  the  first 
Policy  year  and  during  the  twelve 
month  period  following  certain  policy 
adjustments.  In^he  event  of  a  policy 
adjustment  which  results  in  a  face 
amount  increase  and  no  base  premium, 
the  Policy  owner  must  remit  the 
underwriting  charge  to  Minnesota 
Mutual  prior  to  the  eflective  data  of  the 
adjustment  or  it  will  be  assessed  agunst 
the  Policy's  actual  cash  value  as  a 
transaction  charge.  The  specific  amount 
of  the  charge  may  vary  depending  on 
the  agaa  of  the  insureds  and  the 
premium  level  for  a  given  amoimt  of 
insurance.  The  underwriting  charge  is 
designed  to  compensate  Mitmesota 
Mutual  for  the  administrative  costs 
aasodated  with  issuing  and  adjusting 
Policies,  including  the  cost  of 
processing  applications  and  adjustment 
requests,  conducting  medical 
examinations,  classifying  risks, 
determining  insurability  and  risk  class 
and  estahlldiing  or  modifying  Policy 
records.  Althoi^  the  duu^  is  not 
expected  to  be  a  source  of  profit  to 
Minnesota  Mutual,  the  amount  of  tha 
charge  is  not  guaranteed  so  that  on 
adjustment  the  than  current 


underwriting  charge  wU]  apply  to  any 
inoeaae  in  boa  amount  which  requires 
new  evidence  of  insuiebility.         ' 

21.  A  premiiun  lax  duoge  of  2.5 
percent  of  each  base  premium  will  be 
deducted  to  cover  the  aggregate 
premium  taxes  peyableby  Mirmesota 
Mutual  to  state  and  local  governments 
for  the  Polidet.  The  premium  tax  charge 
is  not  guaranteed  and  may  be  increased 
in  the  future,  but  only  as  necessary  to 
cover  pramium  tax  expenaes.  Also,  a 
federal  tax  charge  of  1.25  percent  of 
each  base  premium  tvill  be  deducted  to 
cover  a  federal  tax  related  to  premium 
payments.  The  federal  tax  charge  is  not 
guaranteed  and  may  be  increased  in  the 
niture,  but  only  as  necessary  to  cover 
the  federal  tax  related  to  pramium 
payments. 

22.  Nonrepeating  premiums  will  be 
subject  only  to  the  basic  sales  load  of  7 
percent,  the  2.5  percent  premium  tax 
charge  and  the  1.25  percent  federal  tax 
charge.  No  underwriting  charge  will  be 
assened.  Mirmesota  Mutual  intends 
initially  to  waive  the  assessment  of  any 
sales  charge  against  nonrepeating 
premiums,  but  reserves  the  right  to 
impose  the  sales  charge  at  a  later  date. 

23.  In  addition  to  deductions  from 
premiums,  Mirmesota  Mutual  deducts 
certain  charges  from  a  Policy's  actual 
cash  value,  namely,  an  administration 
charge,  a  bee  amount  guarantee  charge, 
a  cost  of  insurance  charge  and  certain 
charges  for  spedHc  Policy  transactions. 
The  administntion  duxgd  is  guaranteed 
not  to  exceed  415  per  month  and  is 
currently  set  at  $10  per  month.  It  is 
deaigned  to  cover  certain  administrative 
expenses,  including  those  sttributable  to 
maintaining  Policy  rscords.  The  charge 
is  not  expected  to  be  a  source  of  profit 
to  Minnesota  Mutual.  The  face  amount 
guarantee  charge  is  guaranteed  not  to 
exceed  3  cents  per  thousand  dollars  of 
bee  amount  per  month  and  is  currently 
set  at  2  cents  per  thousand.  The  charge 
is  deaigned  to  compensate  Mitmesota 
Mutnalfor  its  guarantee  that  the  death 
benefit  undar  me  Policy  will  always  be 
at  least  equal  to  the  current  face  amount 
in  effect  at  the  time  of  the  second  death 
regardless  of  the  investment 
pvformanea  of  the  sub-accounts  in 
which  net  premiums  have  been 
invested.  Tbe  cost  of  insurance  charge 
compensates  Minnesota  Mutual  for 
providing  the  death  benefit  under  a 
Policy.  Tt>e  charge  is  calculated  by 
multiplying  the  net  amount  at  risk 
under  a  Policy  by  a  rale  wbich  is  based 
on  the  age,  gender,  risk  class  and  the 
smoking  habits  of  each  insured.  The  rate 
also  reflects  the  plan  of  insurance  and 
any  policy  adjustments  since  issue.  The 
rate  caimot  exceed  the  mairiiiiiini 
charges  fw  mortality  derived  from  the 


19B0  Commiasioners  Standard  Ordinary 
Monality  Table.  The  transaction  cfaargaa 
consist  of  a  $95  charge  for  each  policy 
adjustment,  except  foredjuatments 
involving  onfy  partial  «vitfadnwals 
whan  the  charge  will  be  the  leaser  of 
S9S  or  2  percent  of  the  amount 
withdrawn,  and  a  charge  of  up  to  SZS 
for  each  transfer  of  actual  cash  value 
among  the  guaranteed  principal  account 
and  sub-aocounts  of  the  Account. 
Initially,  the  charge  will  be  $10  for  non- 
systematic  transfers  in  excess  of  four  per 
year.  Establishing  a  systematic  transfsr 
program  will  be  deained  to  be  a  non- 
systematic  transfer  for  purposes  of 
determining  the  transfer  charge.  The 
above  charges  and  restrictions  will  not 
apply  to  a  transfer  of  all  of  the  Policy 
value  to  the  guaranteed  principal 
account  as  a  convenioo  privilege. 

24.  The  administntion,  Esca  amount 
guarantee  and  cost  of  insurance  charges 
are  deducted  from  a  Policy's  actual  cash 
value  on  the  same  day  each  month  as 
the  Policy  issue  date.  Such  charges  are 
also  deducted  on  the  occurrence  of  the 
second  death,  a  surrender,  lapse  or 
poUey  adjustment.  Transaction  charges 
are  assessed  against  the  actual  cash 
value  of  a  Policy  at  the  time  of  e  policy 
adjustment  or  when  a  transfer  is  made. 
In  the  ease  of  a  transfer,  the  charge  is 
asaessed  against  the  amount  transferred. 

25.  The  Policies  also  provide  for 
charges  against  Account  assets. 
Minnesota  Mutual  will  deduct  a 
mortalify  and  expense  risk  charge  on 
each  valuation  date  at  an  annual  rate  of 
.50  percent  of  the  Account's  assets.  In 
addition,  Minnesota  Mutual  reserves  the 
right  to  charge  or  make  provision  for 
any  taxes  payable  by  it  with  respect  to 
the  Account  or  the  Policies  by  a  charge 
or  adjustment  to  Account  assets. 

26.  The  Policies  provide  for  a  "free 
look"  right,  which  is  available  not  onfy 
following  issuance  of  the  Policy,  but 
also  following  any  policy  adjustments 
involving  an  increesa  in  base  premium. 
The  owner  may  return  his  or  her  Policy 
to  Mirmesota  Mutual  or  its  agent  by  the 
later  of:  (aj  45  days  after  execution  of 
the  application  or  request  for 
adjustment:  (b)  10  days  after  receipt  of 
the  Policy  or  adjusted  Policy  fivm 
Mirmesota  Mutual:  or  (c)  10  days  aflar 
Mirmesota  Mutual's  mailing  or  delivny 
of  a  notice  describing  the  right  of 
withdniwal.  On  return  of  the  Policy 
after  issue,  all  premiums  paid  will  be 
refunded.  On  return  of  an  adjusted 
Policy,  the  requested  adjustment, 
including  the  S9S  transaction  charge 
assessed  for  the  adjustment,  will  be 
canceled  and  any  increase  in  premiiun 
paid  will  be  refunded. 

27.  The  Policy  eonlaitu  no  specific 
provision  for  conversion  to  s  fixed 
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bawflt  policy  u  cantnnplalKl  by 

tunmnr,  fixad  inniiaaoe  oovenge 
providing  the  beiiefiti  caatamplatad  by 
that  pangnpb  may  b*  obtainad  by 
traiuiieRing  all  oftba  Policy  valua,  and 
aUocating  all  ;»«niuois.  to  the 
guaiantaeid  principal  account.  So  long  as 
both  inauiMB  an  alive,  the  owner  of  a 
Policy  may  aric  to  «nirfai>ng8  the  Policy 
fcr  two  individual  poltdea  Insuring 
each  of  the  insurads  separately. 
Minnesota  Mutual  will  raqulra  evidence 
of  insurability  to  make  the  exchange. 
The  two  new  policies  will  be  issued  on 
a  variable  or  Bxad  benefit  basis  using  a 
policy  farm  in  use  on  the  date  of  the 
axnfaange;  each  new  policy  will  have 
one-half  of  the  death  betuffit,  cash  value 
and  loan,  if  any,  of  the  Policy  being 
axchangad. 

Applicants'  Legal  Aaulysis 

Non-Variable  Death  Benefit 

1.  Under  the  Policies  the  actual  cash 
value  will  vary  with  the  investment 
peribtmance  of  the  subaccounts 
selsctad  by  the  ovmer  so  long  as  the 
Policy  has  not  been  sumodared  or 
lapsed.  The  death  benefit  also  will  vary 
with  such  investment  perfonnanoe  if  the 
owner  bos  selected  the  protection         ' 
option.  All  Policies  permit  the  owner  to 
select  the  protection  option  at  the  time 
of  puiciiase  or  to  subsequently  change 
to  the  protectian  option  provided  then 
is  satisbctory  evidence  of  the  insured's 
insurability.  However,  the  protection 
option  is  available  only  until  the  Policy 
annivenaiy  neerest  the  younger 
insured's  age  70;  at  that  anniversary  the 
death  benefit  option  will  be  changed  to 
the  cash  option.  Whenever  the  cash 
option  death  benefit  is  in  afiect  under  a 
Policy,  that  Policy  will  fail  to  satisfy  the 
conditions  of  clause  (i)  of  tiie  definition 
of  variable  life  insurance  contract  and 
clause  (i)  of  Rule  6e-2(b)(12)  unless  and 
until  the  Policy  value  exceeds  the  net 
single  premium  for  the  then  current  face 
anount  Applicants  request  exemptioDS 
Ctom  Sactiooa  22(c),  22(d).  22(e)  and 
27(cXl)  of  the  Act,  Rule  22c-l  and 
parapaphs  (b)(12Ki)  and  (cKDd)  of  Rule 
6»-2  to  the  extent  necessary  to  permit 
provision  in  the  Policies  for  the  cash 
option  death  benefit. 

2.  Applicants  submit  that  no  purpose 
would  be  aerved  in  prohibiting  the  cash 
optica  ilaalh  benefit  under  the  Policies 
or  tba  nquiied  change  to  the  cash 
option  death  benefit  at  the  younger 
insured's  age  70.  Except  for  the  amount 
of  the  daeth  benefit  and  the  cost  of 
insurance  charges  which  relief  the 
amount  at  risk,  a  Policy  with  the  cash 
option  death  benefit  will  operats  in  the 

r  aa  one  with  the  protection 


option  in  efliBct  The  cash  option  death 
baoefit  may  be  vietved  by  some  Policy 
omiers  as  ptefecahle.  because  the 
amounts  at  ilak  under  tin  Policy  will  be 
■mailer  than  undar  the  protection 
option:  as  a  result,  the  cost  of  insurance 
will  be  less,  thereby  permitting  a  mors 
rapid  increase  in  the  actual  cash  value 
of  the  Policy.  Applicants  believe  that  a 
piDGhaaar  at  a  variable  lib  insurance 
policy  shonid  not  be  compelled  to  have 
a  daMh  benefit  which  varies  with  the 
Investment  performance  of  the  separate 
account  Purther,  prohibiting  the  change 
in  death  benefit  to  the  cash  option 
would  preclude  Minnesota  Mutual's 
ofhring  certain  plans  of  insurance  with 
the  protection  option,  because  the  large 
amounts  at  risk  in  relation  to  the  Policy 
values  that  may  exist  at  older  ages  under 
the  protection  option  are  incompatible 
with  the  amoimt  at  risk  to  Policy  value 
ratios  contemplated,  and  inherent  In  the 
Policy's  guarantees,  for  certain  plans  of 
insurance,  inclading  whole  life  plans. 

Change  in  Face  Amount 

3.  Although  all  Policies  provide  for  a 
guaranteed  death  benefit  at  least  equal 
to  the  initial  tsce  amount,  any  Policy 
with  a  protection  plan  of  insurance  will 
provide  for  a  schaduM  leduction  in 
tace  amount  at  the  end  of  the  initial 
term.  Moreover,  any  Policy,  including  a 
Policy  with  a  whole  life  plan  of 
insurance,  may  be  adjusted  to  a  new 
face  emount,  which  may  be  less  than  the 
initial  (see  amount,  and  the  death 
benefit  guarantee  will  theceafter  be 
applicable  to  the  face  amount  as 
adjusted.  Applicants  request  exemption 
frcsnclauae(ii)of  Rule6e-Z(c)(l)  to  the 
extent  necessary  to  permit  the  issuance 
of  Policies  with  a  sciieduled  decrease  in 
the  initial  face  amount,  and  the 
subsequent  adjustment  of  Policies  to  a 
face  amaunt  less  than  the  initial  face 
amount 

4.  Applicants  submit  that  there  are  no 
policy  reasons  fornot  permitting 
scheoulad  reductions  in  face  amount 
Policies  with  such  reductions  will 
require  «"i*ti«g  pnmium  payments  than 
comparable  whole  Ufa  Poucies,  and 
therefore  may  be  more  aSordable  to 
many  purchasers,  particularly  younger 
persons  who  may  not  have  reached  their 
"««^""""  earnings  potential  at  a  time 
when  thair  insuranoe  needs  may  be 
greatest  'Hie  scheduled  reduction  in 
face  amount  will  be  fiilly  disclosed  so 
that  a  Policy  owner  may  understand  the 
nature  of  this  insurance  coverage 
provided  by  hla  or  bar  PoUcy.  Finally, 
the  amount  of  reduced  insurance  is 
guaranteed  ragardleas  of  the  investment 
periamanoe  of  the  sub-accounts 
selected  by  the  owner,  so  that  the  deeth 
benefit  guarantee,  although  changed  in 


amount,  will  continue  until  the  second 


5.  ExampUve  relief  bum  daiiae  (U)  of 
Rala«»-2(cXl)  is  also  imuiiwl  to 
permit  ownan  to  adjust  thair  Policies 
subsequent  to  issue,  whidi  adjustments 
may  decrease  the  face  smount  of 
insurance.  Applicants  submit  that  it  is 
in  the  best  interests  of  puichaaen  of  the 
Policies  that  they  have  the  flexibility  to 
increase  or  deaeaae  the  face  amount  of 
coverage  of  their  Policies  in  light  of 
their  cuirent  insurance  needs  and 
economic  circumstances.  Since,  in 
Qomputlng  a  new  face  amoimt.  premium 
or  plan  in  connection  with  an 
adjustment,  Minnesota  Mutual  will  use 
the  greater  of  the  Policy's  then  P^cy 
value  or  its  tabular  cash  value,  tlF 
adjustment  will  not  impair  the  face 
amount  guarantee  previously  in  efiiact. 

Cost  of  Insurance  Bated  on  1080 
CommistioneTs  Standard  Otdinaiy 
Mortality  Table  ("1980  Table") 

6.  In  defining  sales  load,  paragraph 
(c)(4)  of  Rule  Be-2  peimitB  (b»  exclusion 
of  the  cost  of  insurance  based  on  the 
1958  Commissioners  Standard  Ordinary 
Mortality  Table  ("1958  Table")  and  the 
assumed  investment  rate  specified  in 
the  contract  Under  the  Policies,  the  cost 
of  insurance  is  guaranteed  not  to  exceed 
the  maximum  charges  for  mortality 
derived  from  the  1980  Table.  Applicants 
request  exemption  from  Sections 
2(aH35)  and  27(a)(1)  of  the  Act  and 
paragraphs  (b)(1),  (b)(13)(i)  and  (c)(4)  of 
Rule  6e--2  to  the  extent  necessary  to 
permit  the  deduction  of  cost  of 
insurance  charges  not  to  exixed  the 
charges  derived  frtim  tlie  1980  Table  for 
purposes  of  calctilating  "sales  load." 

7.  The  1980  Table  reDects  more 
current  mortality  experience.  Moreover, 
except  for  young  nuila  insureds  at 
CBitain  agea,  the  table  provides  for  lower 
cost  of  insuranoe  diaiges.  If  Minnesota 
Mutual  were  to  compute  sales  load  on 
the  besis  of  cost  of  insurance  charges 
derived  from  the  1958  Table,  it  would 
be  sble  to  increase  the  amount  of  the 
gross  premiums  under  most  of  the 
Policies  it  issues  and  to  treet  the 
increase  as  attributable  to  cost  of 
insurance  when  in  fact  sudi  would  not 
be  the  case. 

Deduction  of  Proposed  Federal  Tax 
Charge 

8.  Applicants  requests  an  exemption 
from  the  provisions  of  Sections  2(aK35), 
27(aXl)  and  27(cH2)  of  tiie  Act  an 
pnagraphs  (bXD.  (bXlSXi)  and  (cH4)  of 
Rule  6»-2  to  the  extant  neoeaaary  to 
permit  deducUona  to  be  made  from 
premium  payments  leceived  under  the 
PoUdes  in  an  amount  that  is  raesonabla 
in  relation  to  Minnesota  Mutual's 
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increased  federal  income  tax  burden 
related  to  the  receipt  of  such  premiums 
snd  to  treat  such  deductions  as  other 
than  "sales  load"  for  the  purpoaas  of  the 
Act  and  Rule  6»-2. 

9.  The  Policies  provide  far^ 
deduction  of  a  iederal  tax  chaise  from 
each  premium  payment,  Inclumng 
nonrepeating  premiums.  The  cuirent 
diaigs  proposed  to  be  deducted  is  1.25 
percent  of  the  premium.  Minnesota 
Mutual  may  increase  the  hdersl  tax 
charge,  but  only  to  the  extent  necessary 
to  cover  the  feaenl  tax  related  to 
premium  payments.  Applicants  submit 
that  the  proposed  deduction  to  cover 
such  chaigsa  is  akin  to  a  state  pramiiun 
tax  charge  in  that  it  is  an  appropriate 
chaige  related  to  Minneeote  Mutual's 
tax  burden  attributeble  to  premiums 
received  and  therefore  that  the  propoeed 
deduction  be  treated  as  other  than  sales 
load,  as  is  s  stete  premium  tax  charge, 
for  purposes  of  the  Act 

10.  In  the  Omnibus  Budget 
Reconciliation  Act  of  1900  ("OBRA 
1990").  Congress  amended  the  Internal 
Revenue  Code  of  1988  ("Code")  by, 
among  other  things,  eiucting  Section 
848  thereof,  Section  848  requiiea  an 
insurance  company  to  capitaUza  and 
amortize  over  a  period  ef  ten  years  part 
of  the  company's  general  expenses  for 
the  current  year.  Under  prior  law,  thoe 
general  expeoses  wen  deductible  in  full 
from  the  current  year's  gross  income. 
The  efbct  of  Section  848  is  to  accelerate 
the  realization  of  income  from  insurance 
cantrads  covered  by  that  section  and. 
accordingly,  the  payment  of  taxes  on  the 
income  generated  by  thoee  contracts. 
The  amount  of  general  deductions  that 
must  be  capitalized  and  amortised  over 
ten  years,  rather  than  deduced  in  the 
yeer  incurred,  is  besed  solely  upon  "net 
premiums"  received  in  connection  with 
certain  types  of  insurance  contracts.  The 
Polidea  fall  into  Uie  category  of  lib 
insurance  contracts,  and  under  Section 
848.  7.7  percent  of  the  year's.net 
piemiums  received  must  be  capitaliaed 
and  amortized. 

11.  The  increaaed  tax  burden  on 
Miimesote  Mutual  lenilting  from 
Section  848  may  be  quantified  as 
foUowrs.  For  eadi  $10,000  of  net 
scheduled  premiums  received  by 
Minnesote  Mutual  under  the  PoUdes  in 
agivan  year.  Section  848  requires 
Minnesota  Mutual  to  capitauza  S770 
(7.7  percent  of  $10,000]  and  $38.50  of 
this  $770  may  be  deducted  in  the 
current  year.  This  leaves  S731.50  ($770 
minus  S38.50)  subject  to  taxation  at  the 
corporate  tax  rate  of  35  percent,  which 
iwulU  in  Minnesote  Mutual  owing 
S256.03  (.35)cS731.50)  more  in  taxes  for 
the  current  year  than  would  have  been 
owed  by  Minnesote  Mutual  prior  to 


OBRA  1990.  This  currant 
{sderal  income  tax  wUl  be  partially 
oOaet  by  deductions  that  will  be 
altowsd  during  the  next  ten  years  as  a 
result  of  amostizing  the  remainder  of  the 
$731.50  ($77'in  each  of  tiie  following 
nine  yean  and  $38.50  in  year  ten). 
IX  In  the  huainess  judgment  of 
Minnesote  Mutual,  a  discount  rate  of  at 
least  10  percent  is  appropriate  for  use  in 
calculating  the  present  value  of 
Mmneaote  Mutual's  future  tax 
deductions  resulting  from  the 
amortization  described  above. 
Minnesote  Mutual  seeks  an  after  tax  rate 
of  return  on  the  investment  of  ite 
surplus  of  10  percent  To  the  extent  that 
surplus  must  be  used  by  Miiueeote 
Mutual  to  meet  its  increased  bdeml  tax 
burden  under  Section  848  resulting 
fr^m  the  receipt  of  premiums,  such 
surplus  is  not  available  to  Minnesote 
Mutual  for  investment  Thus,  the  cost  of 
"capital"  uaed  te  satisfy  Minnesote 
Mutual's  increaaed  federal  income  tax 
burden  under  Section  848  is,  in  essence, 
Minnesote  Mutual's  aiter-tax  rate  of 
return  on  surplus. 

13.  In  detennining  the  aftei^tax  rate  of 
return  used  in  arriving  at  the  10  percent 
discount  rate,  Minnesote  Mutual 
considered  a  number  of  factors, 
induding  market  interest  rates, 
Miimesote  Mutual's  antidpated  long- 
term  growth  rate,  the  risk  level  for  this 
type  of  business  that  is  acceptable  to 
Minnesote  Mutual,  inflation,  and 
available  infonnation  about  the  rates  of 
return  obtained  by  other  mutual  Ufa 
insuranoe  companies.  Miniuwote 
Mutual  repreaente  that  these  factors  are 
appropriate  facton  to  consider  in 
determining  ite  cost  of  capital. 
Minnesote  Mutual  first  pn^ecte  its 
future  growth  rate  baaed  on  sales 
projectiona,  current  interest  rates,  the 
inflation  rate,  and  the  amount  of  surplus  . 
that  it  can  provide  to  support  such 
growth.  It  then  uses  the  antidpated 
growth  rate  and  the  other  factors  died 
above  to  set  a  rate  of  return  on  surplus 
that  equals  or  exceeds  this  rate  of 
growth.  Of  these  other  factora,  market 
interest  rates,  the  accepteble  risk  level 
and  the  inflation  rate  receive 
significantly  more  weight  than 
information  about  the  rates  of  return 
obteined  by  other  compaiues. 

14.  Mirmesots  Mutual  seeks  to 
maintain  a  ratio  of  surplus  to  assete  that 
it  estebUshes  baaed  on  ite  judgment  of 
the  risks  represented  by  various 
componente  of  ite  assete  and  UabiUties. 
ConssquenUy,  Minnesote  Mutual's 
surplus  must  grow  at  least  at  the  same 
rate  as  ite  assete.  On  the  basis  of  the 
foregoing,  Applicante  submit  that 
Minnesote  Mutual's  after-tax  rate  of 
return  on  surplus  is  appropriate  for  use 


in  the  present  value  calculation  of 
future  tax  benefite.  Mintxisote  Mutual 
undertakes  to  monilor  the  tax  btmlen 
impoeed  on  it  and  to  rsduos  the  federal 
tax  charge  to  the  extent  of  any 
significant  dedeaae  in  the  tax  burdaiL 

15.  If  a  coqxmte  federal  income  tax 
rate  of  35  percent  and  a  discount  rate  of 
10  percent  are  used,  the  present  value 
of  the  federal  income  tax  efbct  of  the 
increased  deductioi^  allowable  in  the 
following  ten  yean,  which  paitially 
oCbete  the  increased  bdenfincome  tax 
burden  is  $160.40.  The  effect  of  Section 
648  on  Miimesote  Mutual  in  connection 
with  the  PoUdes  is,  therefore,  an 
increesad  federal  income  tax  burden 
with  a  present  value  of  $95.63  for  each 
$10,000  of  net  premiums,  i.e.,  $256.03 
minus  $160.40.  Federal  income  taxes 
are  not  deductible  in  computing 
Minnesote  Mutual's  federal  income 
taxes.  To  compensate  Miimesota  Mutual 
fully  for  the  impad  of  Section  848, 
therefore,  it  would  be  necessary  to  allow 
Minnesote  Mutual  to  impose  an 
additional  charge  that  would 
compensate  it  not  only  for  the  S05.43 
additicmal  faderal  income  tax  burden 
attributable  to  Section  848  but  also  for 
the  federal  income  tax  on  the  additional 
$95.43  itaeU.  This  iisdeial  income  tax 
can  be  determined  by  dividing  995.43 
by  the  complement  of  the  35  percent 
bderal  corporate  income  tax  rate,  i.e., 
65  percent  resulting  in  an  additional 
diarge  of  $147.12  for  eech  $10,000  of 
net  premiums,  or  1.47  percent. 

16.  Based  on  prior  experience, 
Miimesote  Mutual  expecte  that  aU  of  ite 
currant  and  future  deductions  will  be 
fully  taken.  It  is  Minnesote  Mutual's 
judgment  that  a  charge  of  1.Z5  percent 
would  reimburse  Miimesota  Mutual  in 
part  for  the  impad  of  Section  848  on 
Miimesote  Mutual's  federal  income  tax 
UabiUties.  The  charge  to  be  deduded  by 
Minnesote  Mutual  is  reasoitably  related 
to  Miimesote  Mutual's  increased  federal 
income  tax  burden  under  Section  848, 
taking  into  account  the  benefit  to 
Miniwsote  Mutual  of  the  amortization 
permitted  by  Section  848  and  the  uae  by 
Miimesota  Mutual  of  a  discount  rate  of 
10  percent  in  computing  the  future 
deductions  resulting  from  such 
amortization. 

17.  While  Minnesote  Mutual  believes 
that  a  charge  of  1.25  peroant  of 
premiums  would  reimburse  it  in  part  for 
the  impect  of  Sedion  848  as  currendy 
written  on  Minnesota  Mutual's  federal 
income  tax  UabiUties,  Minnesote  Mutual 
also  beUeves  that  it  may  have  to 
increase  this  charge  either  to  recover  in 
fiill  the  impad  of  Section  848  as 
presently  written  or  to  recover  any 
incToased  federal  income  tax  burden 
resulting  from  a  future  change  in 


S7510 


Fwteral  Kegirtw  /  Vol.  61.  No.  139  /  Thursday.  July  18.  1996  /  NoUcm 


Section  848,  or  the  interpretation 
thefeof ,  or  any  (ucceseor  or  related 
proviehns.  Such  an  increase  could 
reaull  from,  among  other  things,  a 
change  in  the  corporate  federal  income 
tax  rale,  a  change  in  the  7.7  percent 
Bguie,  or  s  change  in  the  amortization 
period.  Aocordingly,  N4innesota  Mutual 
has  reserved  the  right  to  increase  the 
federal  tax  charge  to  the  extent 
necessary  to  cover  the  federal  tax  related 
to  pmmium  payments. 

18.  The  requested  exemptions  ore 
necessary  in  connection  with 
Applicants'  reliance  on  certain 
provision  of  Rule  6e-2(b](13|, 
particularly  paragraph  (b)(131(i),  which 
provides  as  here  pertinent  an  exemption 
from  Section  27|aMl).  Issuers  and  their 
affiliates  may  rely  on  Rule  6e-2(b)(13)(i) 
only  if  they  meet  the  Rule's  limitations 
on  "sales  load"  as  defined  in  Rule  Be- 
2(c)(4|.  Depending  upon  the  load 
structure  of  a  particular  Policy,  these 
limitations  may  not  be  met  if  the 
deduction  for  the  increase  in  Mitunsota 
Mutual's  federal  tax  burden  is  included 
in  sales  load.  Although  a  deduction  for 
an  insurance  company's  increaMd 
federal  tax  burden  does  not  fell  iquaraly 
%nthin  any  of  the  specified  charges  or 
other  amounts  which  are  excluded  from 
the  definition  of  soles  load  in  Rule  6e- 
2(cJ(4),  applicants  have  found  no  public 
policy  reasoos  for  including  them  in 
"sales  load." 

19.  The  public  policy  that  underlies 
Rule  6e-2Ai)(13)(i),  lilce  that  which 
underlies  Section  27(a)(l>  of  the  Act,  is 
to  prevent  excessive  sales  loads  from 
being  charged  in  connection  with  the 
sole  of  periodic  payment  plan 
certificates.  Applicants  submit  that  the 
treatment  of  a  federal  income  tax  charge 
attributable  to  premium  payments  as 
sales  load  would  not  in  any  way  further 
this  legislative  purpose  because  such  a 
deduction  has  no  relation  to  the 
payment  of  sales  commissions  or  other 
distribution  expenses.  Applicants  assert 
that  the  Commission  appears  to  have 
concurred  with  this  rationale  by 
excluding  deductions  for  stale  premium 
taxes  from  the  definition  of  soles  load  in 
Rule  6e-2(c)(4).  The  source  for  the 
definition  of  sales  load  found  in  the 
Rule  supports  this  analysis.  The 
Commission's  intent  in  adopting 
paragraph  (cl(4)  of  rule  6e-2  was  to 
tailor  the  general  terms  of  Section 
2(a)(3S)  of  the  Act  to  variable  life 
insurance  contracts.  Section  2(aM3S) 
exclude*  deductions  from  premiums  for 
"isiue  taxes"  from  the  definition  of 
sole*  load  in  the  Act.  This  suggests. 
Applicants  argue,  that  it  is  consistent 
with  the  policies  of  the  Act  to  exclude 
bom  the  definition  of  sales  load  in  Rule 
6e-2(cM4)  deductions  made  to  pay  on 


insurance  company's  costs  attributable 
to  its  tax  obligations.  Section  2(a)(35) 
also  excludes  administrative  expenses 
or  fees  that  are  "not  properly  chargeable 
to  sale*  or  promotional  activities."  This 
suggests  that  the  only  deductions 
intended  to  fall  within  the  definition  of 
sales  load  are  those  that  are  properly 
chargeable  to  such  activities.  Because 
the  proposed  deductions  will  be  used  to 
compensate  Minnesota  Mutual  for  its 
increased  federal  income  tax  burden 
ottributabla  to  the  receipt  of  premiimis, 
and  ore  not  properly  chargeaole  to  sales 
or  promotional  activities,  the 
deductions  should  not  be  treated  as 
sales  load  tor  purposes  of  the  Act  and 
Rule  6»-2. 

20.  Applicants  agree  that  if  the 
requested  order  is  granted,  such  order 
may  be  expressly  cxniditioned  on 
Applicants'  compliance  with  the 
following  imderlokings: 

(a)  Minnesota  Mutual  will  monitor  the 
federal  tax  burden  attributable  to  its 
receipt  of  premiums  under  the  Policies 
and  will  reduce  the  federal  tax  charge  to 
the  extent  of  any  significant  decrease  in 
the  tax  burden: 

(b)  the  re^stiatian  ilatadaient  for  the 
Policies  will:  (1)  disclose  the  faderal  tax 
charge:  (2)  explain  the  purpose  of  the 
charge;  and  (3)  state  that  the  charge  is 
reasonable  in  relation  to  Minnesota 
Mutual's  increased  federal  income  tax 
burden  under  Section  848  of  the  Code 
resulting  from  the  receipt  of  premiums: 
and 

(c)  the  reaistretion  statement  for  the 
Policiea  will  contain  as  an  exhibit  an 
actuarial  opinion  as  to:  (1)  the 
reasonableness  of  the  charge  in  relation 
to  Minnesota  Mutual's  increased  fiadmal 
income  lax  burden  under  Section  848 
resulting  fit>m  the  receipt  of  premiums: 
(2)  the  reasonableness  of  the  after-tax 
rale  of  return  that  is  used  in  calculating 
such  charge  and  the  relationship  that 
such  charge  has  to  Minnesota  Mutual's 
cost  of  capital;  and  (3 1  the 
appropriateness  of  the  fectors  taken  into 
account  by  Minnesota  Mutual  in 
determining  the  after-tax  rate  of  return. 

Anticipated  Life  Expectancy  Based  on 
1980  Table 

21.  Under  the  Policies,  there  is  a  basic 
sales  load  of  seven  penxnt  and  a  first 
year  sales  loadofUpto23  percent.  The 
first  year  sales  load  is  adjusted  so  that 
all  sales  load  charges  will  average  not 
more  than  nine  pocent  of  the  base 
premiums  scheduled  to  be  paid  over  the 
lesser  of:  (a)  15  years  from  the  dote  of 
Policy  issue  or  adjustment:  or  (b)  the 
anticipated  joint  life  expectancy  of  the 
insureds  at  Policy  issue  or  adjustment 
based  on  the  1980  Table.  Since 
longevity  is  generally  greater  under  the 


1980  Table,  the  period  for  compliance 
with  the  nine  percent  sales  load 
limitation  contained  in  the  Policiao 
could  be  longer  than  the  period 
contemplated  by  paragraph  (b)tl3Ki). 
Applicants  request  exemption  Eroin 
Section  27(a)(1)  of  the  Act  and 
paragraph  (b)(13)(i)  of  Rule  6e-2  to  the 
extent  necessary  to  permit  the 
anticipated  joint  life  expectancy  of  the 
insureds  to  be  determined  on  the  basis 
of  the  1980  Table  for  purposes  of 
calculating  the  period  over  which  sales 
loads  may  not  exceed  9  percent. 

22.  The  Policies  have  been  designed 
on  the  basis  of  the  1980  Table  for  all 
purposes.  Presumably,  the  purpose  of 
the  life  expectancy  provision  in 
paragraph  (bHl3)(i)  of  the  Rule  is  to 
provide  a  realistic  limitation  on  the 
nimiber  of  payments  that  can  reasonably 
be  ontidpoted  under  o  scheduled 
premium  contract  Issued  for  an  older 
insured.  Applicants  submit  that  the 
more  current  1980  Table  is  appropriate 
for  this  purpose. 

First  year  Sales  Load  on  Policy 
Adjuttmentt 

23.  Applicants  propose  to  asaess  a 
new  first  year  sales  load  upon  any 
adjustment  of  a  Policy  involving  on 
increase  in  the  base  premium  and  to 
continue  to  assess  a  first  year  sales  load 
if  an  adjustment  is  made  during  a  period 
when  a  first  year  sales  load  is  currently 
being  taken.  A  policy  adjustment  is 
essentially  the  issuance  of  a  new  Policy 
in  exchonee  for  an  old  Policy  with  the 
higher  of  the  tabular  cash  value  or  the 
Policy  value  of  the  old  Policy  being 
transferred  to  the  new  Policy  at  no  load 
except  for  a  charge  of  $95  (the  lesser  of 
S9S  or  2  percent  in  the  case  of  a  partial 
withdrawal)  to  cover  administrative 
expenses  associated  with  the  reissue. 

24.  If  a  policy  adjustment  is  reviewed 
as  an  exchange,  the  exchange  would  be 
permitted  under  the  terms  of  Rule  11a- 
2  under  the  Act,  and  a  new  first  year 
sales  losd  could  be  assessed  without 
need  for  exempli ve  relief.  However, 
since  an  adjustment  is  made  in 
accordance  with  the  terms  of  the 
Policies,  the  adjusted  Policy  could  be 
viewed  as  a  continuation  of  the  old 
Policy,  and  a  new  first  year  sales  load 
assessed  as  a  result  of  an  adjustment 
involving  an  increase  in  base  premium 
might  result  in  the  aggregate  sales  loads 
exceeding  nine  percent  if  the  20  year 
period  in  which  to  comply  with  the 
nine  percent  ceiling  were  measured 
from  the  date  of  issue  as  opposed  to  the 
data  of  adjuslmenL  In  order  to  resolve 
the  uncertainty  of  whether,  for  sales 
load  purposes,  an  adjustment  can  be 
viewed  as  an  extjiange.  Applicants 
request  exemption  bom  Section  27(a)(1) 
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of  the  Act  and  Rule  6e-2(b)(13)(i)  to  the 
extent  necessary  to  permit  the 
assessment  of  a  new  first  year  sales  load 
upon  an  adjustment  of  a  Policy 
involving  an  increase  in  base  premium, 
which  sales  load  may  be  in  addition  to 
a  first  year  sales  load  being  taken  at  the 
time  the  adjustment  is  made. 

25.  Applicants  submit  that  collection 
of  a  new  first  ]rear  sales  load  upon  an 
adjustment  involving  an  increase  in 
base  premium  is  appropriate  in  view  of 
the  fact  that  such  an  adjustment  is  not 
expected  to  occur  in  typical  cases 
without  substantial  soles  effort  for 
which  first  year  sales  compensation 
from  Minnesota  Mutual  will  bo 
required.  Applicants  assert  that,  in 
adopting  Rule  6e-3(T)  under  the  Act, 
the  commission  appeara  to  have 
recognized  that  a  first  year  sales  load 
should  be  allowed  for  an  increase  in 
face  amount  provided  the  free  look  and 
oonvenion  rights  applicable  upon 
isauaiKS  of  a  contract  are  available  for 
the  incremental  insurance  coverage. 
Applicants  submit  that  under  the 
Policies  an  improvement  in  plan  is 
comparable  to  on  increase  in  fees 
amount  and  that  a  new  first  year  soles 
load  is  appropriate  regardless  of  the 
form  in  which  the  enhanced  insurance 
coverage  resulting  bom  the  increase  in 
premium  is  taken.  The  terms  of  the 
Policies  permit  an  owner  to  obtain  at 
any  time  the  equivalent  of  a  fixed  dollar 
adjustable  life  insurance  policy,  and 
Minnesota  Mutual  will  provides  bee 
look  right  with  respect  to  any 
adjustment  involving  an  increase  in 
base  premium. 

26.  Applicants  fiirther  submit  that  the 
continued  assessment  of  an  existing  first 
year  sales  load  in  addition  to  a  new  first 
year  sales  load  is  appropriate  in  the 
circumstances  where  it  arises.  If  an 
adjustment  is  made  when  a  first  year 
sales  load  is  being  taken — during  the 
twelve  month  period  following  issuance 
of  the  Policy  or  a  prior  policy 
adjustment — the  uncollected  portion  of 
such  sales  load  will  be  assessed  during 
the  twelve  month  period  following  the 
adjustment.  The  continued  assessment 
of  such  first  year  sales  load  is  warranted 
in  this  drcimistsnce  as  it  permits 
Minnesota  Mutual  to  recover  as  a  sales 
load  no  more  than  what  it  would  hove 
received  had  the  adjustment  not 
occurred.  Where  the  adjustment  made  is 
one  resulting  in  an  inoease  in  base 
premium,  the  only  change  in  the  firet 
year  soles  load  applicable  to  the  base 
premium  previously  in  effect  is  that  its 
assessment  is  made  over  a  new  twelve 
month  period.  Assessing  the 
uncollected  portion  of  the  first  year 
sales  load  applicable  to  the  premium 
previously  in  effect  over  a  new  twelve 


month  period  is  to  the  advantage  of  the 
Policy  owner  because  it  results  in  a 
greater  portion  of  the  base  premium 
being  available  for  investment  and  an 
earlier  increase  in  Policy  value. 

27.  Where  an  adjustment  results  in 
the  assessment  of  a  new  first  year  sales 
load  or  the  continued  assessment  of  an 
existing  first  year  sales  load,  the 
aggregate  sales  loads  thereafter  will  not 
exceed  nine  percent  of  the  base 
premiums  scheduled  to  be  made  over 
the  lesser  of  15  years,  the  premium 
paying  period  or  the  antidpated  joint 
life  axpectaiuy  of  the  insureds. 
Moreover,  the  aggregate  sales  loads 
ossessed  under  the  Polides  will  not 
exceed  the  sum  of  the  sales  loads  that 
would  have  been  assessed  if  the 
increase  in  feoe  amount  or  improvement 
in  plan  of  insurance  resulting  from  the 
increase  in  premium  were  provided 
under  a  separate  Policy.  Applicants 
submit  that  the  proposed  sales  load 
pattern  is  consistent  with  the  purposes 
of  Section  27(a)(1)  of  the  Act  and  Rule 
6e-(b)(13)(i). 

Increase  in  Proportionate  Amount  of 
Sales  Load  After  Policy  Adjustments  or 
Payment  of  Nonrepeating  Premiums 

28.  As  noted  above.  Applicants 
propose  to  impose  a  new  first  year  sales 
load  whenever  the  owner  of  a  Policy 
requests  an  adjustment  involving  on 
increase  in  base  premium.  The 
collection  of  a  new  first  year  sales  load 
against  the  increase  in  the  base 
premium  will  result  in  on  increase  in 
the  percentage  sales  losd  deducted  bom 
the  total  base  premium  in  violation  of 
the  Act  and  Rule,  except  in  the  unusual 
drcumstanca  where  a  sales  load  in  the 
same  proportionate  amoimt  was 
deducted  from  the  immediately 
preceding  payment.  An  increase  in  the 
pen:entage  sales  load  deducted  from  the 
total  base  premium  also  may  occur  as  a 
result  of  the  payment  of  a  nonrepeating 
premium  or  a  policy  adjustment 
involving  a  decrease  in  premium.  For 
example,  if  the  7  percent  basic  sales 
load  were  to  be  deducted  from  the 
nonrepeating  premium,  the  payment  of 
such  a  premium  during  the  first  year 
following  issuance  of  the  Policy  or  a 
policy  adjustment  would  result  in  an 
increase  in  percentage  sales  load,  since 
the  nonrepeating  premium  would  be 
subject  only  to  the  boiic  soles  load  of  7 
percent  while  the  next  scheduled 
premium  tvould  be  subject  to  a  new  first 
year  sales  load.  If,  at  the  time  of 
payment  of  the  nonrepeating  premium, 
the  waiver  of  the  basic  sales  charge, 
presently  contemplated,  were  in  effect, 
the  payment  of  such  premium  at  any 
time  would  result  in  an  increase  in  the 
percentage  sales  load,  since  the  next 


scheduled  payment  would  be  subject  to 
a  sales  load.  Finally,  an  adjustment 
during  the  first  Policy  year  which 
reduces  the  amount  of  the  premium 
bom  a  greater  than  whole  life  premium 
will  result  in  an  increase  in  percentage 
sales  load,  since  the  portion  of  any 
premium  in  excess  of  the  whole  life 

f>remium  is  subject  to  the  basic  sales 
oad  only.  Applicants  request 
exemption  from  Section  27(a)t3)  of  the 
Act  and  paragraph  (b)(13)(ii)  of  Rule  8e- 
2  to  the  extent  necessary  to  permit 
increases  in  the  proportionate  amount  of 
sales  load  deducted  from  premiums 
fallowing  certain  policy  adjustments  or 
the  payment  of  nonrepeating  premiuma 

29.  'The  reasons  for  allowiog  a  new 
first  year  sales  load  following  policy 
adjustments  involving  an  increase  in 
base  premium  apply  also  to  this 
requested  "stair-step"  relief.  Appliconis 
assert  that  exemptive  relief  to  permit  an 
increase  in  percentage  sales  load  after 
the  pajonent  of  a  nonrepeating  premium 
is  appropriate  in  order  to  encourage  the 
payment  of  such  premiums  and  to  ovoid- 
assessing  a  sales  load  in  excess  of  the 
charge  Minnesota  Mutual  coiusiders 
necessary  to  provide  for  its  anticipated 
sales  expenses.  Similarly,  exemptive 
reUef  to  permit  s  percentage  increase  in 
sales  load  upon  a  reduction  in  premium 
under  plans  which  are  greater  than 
whole  life  is  justified  by  the  advantage 
to  Policy  owners  in  having  a  sales  load 
schedule  in  which  the  first  veer  sales 
load  is  confined  to  the  whole  life 
premium.  Applicants  submit  that  it  is 
not  in  the  interest  of  investore  to  require 
the  imposition  of  sales  loads  in  excess 
of  those  deemed  necessary  by 
investment  companies  and  their 
sponson. 

Deduction  of  Charges  From  Account 
Assets 

30.  Applicants  propose  to  deduct 
certain  charges  from  assets  of  the 
Account  other  than  for  administrative 
services,  such  as  charges  for  the  cost  of 
insurance  and  charges  for  the  fece 
amount  guarantee  Applicants  request 
exemption  from  Sections  26(a)  (1)  and 
(2)  and  27(c)(2)  of  the  Act  and  paragraph 
(b)(13Hiii)  of  Rule  ee-2  to  the  extent 
necessary  to  permit  the  deduction  bom 
Account  assets  of  the  charges  it 
proposes  to  make  under  the  Polides  for 
the  cost  of  insurance  and  the  feoe 
amount  guarontee. 

31.  Applicants  argue  that  the 
Commission  appears  to  have  recognized 
the  appropriateness  of  deducting  cost  of 
insurance  charges  and  charges  for 
guaranteed  death  benefit  risks  from 
separate  account  assets.  Poragraphs 
(h)(13)(liil  (E)  and  (F)  of  Rule  6e-3(T) 
provide  exemptive  relief  to  permit  the 
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daduction  of  cost  of  insunnce  charges 
and  chargss  for  guannleed  death  benefit 
risks,  ramectiraly,  for  flexible  premium 
variable  ufe  policies,  and  the 
Commission's  proposed  amendments  to 
Rule  6e-2  would  also  expressly  provide 
such  relief.  Here,  Minnesota  Mutual's 
charge  for  the  cost  of  insurance  is  in  an 
amount  not  in  excess  of  the  cost  of 
insurance  derived  from  the  1980  Table, 
and  its  charge  for  the  bee  amount 
guarantee  at  a  maximum  rate  of  3  cents 
per  thousand  dollars  of  face  amount  per 
month,  a  charge  for  the  risks  associated 
writh  the  guaranteed  death  benefit,  is 
reasonable  in  light  of  the  risks  assumed. 
Minnesota  Mutual  hat  prepared  a 
memorandum  setting  forth  the  basis  for 
its  conclusion  as  to  the  face  amount 
guarantee  charge,  including  the 
methodology  it  used  to  support  that 
conclusion,  which  is  based  on  an 
analysis  of  the  pricing  structure  of  the 
Policies  and  an  analysis  of  the  various 
risks  associated  with  the  Policies, 
including  the  special  risks  arising  from 
tlie  ability  to  aojust  a  Policy  using  the 
higher  of  its  tabular  cash  value  and  the 
Policy  value.  Minnesota  Mutual  will 
keep  and  make  available  to  the 
Oxnmission  upon  request  a  copy  of 
such  memorandum.  Minnesota  Mutual 
also  represents  that  the  sales  charges 
under  the  Policies  are  excepted  to  cover 
the  costs  of  distributing  the  Policies. 

Canvsnsion  to  Fixed  Benefit  Adjustable 
Life  Policy 

32.  A  principal  feature  of  the  Policies 
is  that  the  initial  face  amount  of 
insurance  may  change  either 
automatically  or  at  the  initiative  of  the 
Policy  owner.  As  has  been  noted. 
Policies  may  be  issued  with  a  scheduled 
reduction  in  face  amount.  They  may 
also  be  issued  with  a  scheduled  increase 
in  faoa  amoimt  if  they  are  projected  to 
become  paid-up  on  a  date  other  than  a 
Policy  anniversary.  In  addition,  when  a 
Policy  becomes  paid-up,  Mirmesola 
Mutual  will  determine  a  new  face 
amount,  which  will  be  at  least  equal  to 
the  bee  amount  previously  in  ellsct 
Finally,  an  owner  may  increase  or 
decrease  the  bee  amount  of  a  Policy, 
subject  to  certain  limitations,  as  part  of 
a  Policy  adjustment,  and  a  change  in 
face  amount  will  occur  in  coimection 
with  the  automatic  conversion  from  the 
protection  option  death  benefit  to  the 
cash  option  deeth  benefit  at  the  Policy 
anniversary  nearest  the  younger 
insured's  a^  70. 

38.  Apphcants  assert  that  the 
conversion  right  required  by  the  Rule  is 
satisfied  by  the  owner's  right  under  the 
Policy  to  transfer  all  of  the  Policy  value 
to  the  guaranteed  principal  accoimt 
without  charge,  and  to  thereafter 


allocate  all  new  piemiuma  to  the 
guaranteed  principal  account.  Since  a 
Policy,  the  benefits  of  which  are  based 
exclusively  on  the  guaranteed  principal 
account,  may  have  a  plan  of  insurance 
other  than  for  the  whole  lib,  and  have 
a  bee  amount  at  the  time  the  owner 
exercises  this  "conversion"  right  either 
greeter  or  less  than  the  initial  face 
amount  of  the  Policy,  the  conversion 
right  provided  by  the  Policies  may  not 
satisfy  the  requirements  of  paragraph 
tb)(13)(v)(B).  Applicants  request 
exemption  from  Section  27(d)  of  the  Act 
and  paragraph  (b)(13)(v)(B)  of  Rule  6e- 
2  to  the  extent  necessary  to  permit  the 
conversion  right  provided  by  the 
Policies  to  have  a  death  benefit  equal  to 
the  Policy's  then  current  face  amount 
and  a  plan  of  insurance  which  may  be 
less  than  for  the  whole  of  life. 

34.  The  conversion  right  to  the 
PoUdes  in  essence  provides  a  Policy 
owner  with  the  right  to  obtain  fixed 
benefit  coverage  that  most  closely 
corresponds  to  the  owner's  then  cunent 
variable  Ufe  insurance  coverage.  This 
right  is  not  confined  to  the  two  year 
period  contemplated  by  the  Rule,  but  is 
available  so  long  as  a  Policy  is  in  force 
and  all  schedulad  premiums  have  been 
paid.  In  view  of  the  adjustable  features 
of  the  Policies,  the  current  face  amount 
and  plan  of  insurance  presumably 
reflect  the  owner's  judgment  as  to  the 
type  and  amount  of  insurance  coverage 
most  appropriate  in  view  of  his  or  her 
current  circumstances.  In  Applicants' 
opinion,  the  same  type  and  amount  of 
fixed  benefit  coverage  should  be 
available  upon  conversion.  Moreover,  to 
require  the  owner  of  a  Policy  having  a 
term  plan  of  insurance  to  take  a  whole 
life  policy  upon  exercise  of  the 
conversion  right  could  well  discourage 
exercise  of  the  right,  as  it  would  force 
the  owiwr  to  accept  a  policy  design 
differing  substantially  from  the  one  he 
or  she  has. 

35.  The  proposed  amendments  to 
Rule  Be-2  would  revise  paragraph 
(b)(13)(v)(B)  so  as  to  permit  conversion 
to  a  fixed  benefit  policy  other  than  for 
the  whole  of  life.  The  amendment 
would  permit  the  life  insurer  "to 
convert  to  any  type  of  life  insurance 
policy  other  than  a  flexible  or  scheduled 
contract,  rather  than  to  covert  only  to  a 
whole  Ufe  insurance  policy  *   *   *." 
Similar  flexibiUty  is  presently  avaiUble 
for  flexible  premium  contracts  under  the 
comparable  provisioiu  of  paragraph 
(b)(13)(v)(B)  of  Rule  6e-3m.  In 
addition.  Rule  6e-3(T)  allows 
conversion  to  a  poUcy  with  either  the 
same  death  benefit  or  net  amount  at  risk 
as  the  flexible  premium  contract  at  the 
time  of  conversion  as  opposed  to  the 
date  of  issue.  The  ahaenca  of  a  similar 


provisian  in  Rule  6e-2  may  rsfbct,  not 
only  the  fact  that  Rule  6e-2,  unUke  Rule 
6e-3(T)  does  not  contamplate  increues 
in  inatuanoe  benefits  at  tiie  requeit  of 
the  amtract  holder,  but  also  a 
determination  that  the  conversion  right 
should  not  be  impaired  by  poor 
investment  paHormance.  As  the  changes 
in  bee  amount  under  the  Policies  will 
never  be  as  a  result  of  poor  investment 
performance,  there  is  no  valid  reason  for 
restricting  the  conversion  right  to  the 
death  benefit  selected  at  issue. 

Modified  Free  Looli  Right  Procedures 

36.  AppUcants  request  reUef  from 
Section  27(f)  of  the  Act  and  Rules  27f- 
1  and  6e-2(b)(13Kviii)(C)  thereunder  to 
the  extent  necessary  to  permit  personal 
deUvery  to  policy  owners  of  free  look 
right  notices  which  contain  information 
comparable  to  that  required  by  Form  N- 
271-2,  but  which  are  not  in  the  format 
required  by  that  Form.  Rule  6e- 
3(T)(b)(13)(viii)  provides  an  exemption 
from  Section  27(0  and  Rule  27f-l  with 
respect  to  flexible  premium  variable  Ufe 
insurance  contracts  conditioned  on  the 
provision  of  free  look  rights 
substantiaUy  identical  to  those 
prescribed  in  rule  6e-2.  Rule  6e- 
3(T)(13)(viii)(C),  however,  permits  those 
involved  with  issuing  and  selling 
flexible  premium  variable  life  insurance 
policies:  (a)  to  modify  the  free  look 
notice  format  provided  in  Form  N-27I- 
2,  provided  that  the  information 
presented  in  the  modified  notice  is 
comparable  to  that  required  by  Form 
N271-2;  and  (b)  send  the  free  look  notice 
either  by  personal  delivery  or  first  class 
mail. 

37.  Applicants  submit  that  whether  a 
Ufe  insurance  poUcy  has  a  scheduled 
premium  structure  or  a  flexible 
premium  structure  is  irrelevant  to  the 
design  or  method  of  deUvery 
appropriate  for  fr«e  look  right  notices 
associated  with  the  policy.  In  either 
case,  the  fne  look  right  and  the  notices 
thereof  are  occasioned  by  a  sales  load 
structure  that  imposes  on  some 
payments  a  sales  load  of  greater  than  9 
percent  of  the  payment.  So  long  as  an 
adequate  free  look  right  and  reliable 
means  of  providing  poUcy  owners 
specific  notice  of  that  right  are  present, 
the  particular  design  of  the  notice  or  the 
mode  of  deUvery  selected  should  be  of 
no  consequence.  Applicants  assert  that 
the  Conunission  appears  to  have 
recognized  this  by  proposing  to  amend 
puagraph  (bHl3)(viii)(C)  of  Rule  6e-2  to 
afford  persons  involved  with  issuing 
and  aelUng  scheduled  premium  poUdes 
the  same  degree  of  free  look  notice 
format  and  delivery  flexibiUty  as 

Csntly  afiorded  in  coimection  with 
ble  premium  poUdes. 
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3a>  Its  awB4n  of  •  PoUcy  may  Mk, 
•o  loag  w  balk  inaaoida  He  aliio.  to 
anteng*  Hm  Poliejr  fac  two  individual 
poBdaa  taaming  aack  oftha  inauTMb 
■pamaly.  Sinoa  Ika  individual  poUdas 
Bwy  ba  vatlabie  Ufc  poUdea  iaauad  by 
a  sapaala  account  Of  Minnaaola  Mutual. 
incMlag  tha  Acooonl.  which  ia 
ragiaMaa  undw  dia  Act  as  a  unit 
innatnmit  tnist  tlit  turhanga 
proviaiaB  mav  be  viowod  as  an  oSar  of 
•xchanga  within  tka  pnihibilion  of 
Sactiooa  11  (a)  and  (<^  Appbcanla 
leqiaaton  onlar.paiaiiaat  to  SacUoo  11 
of  tha  Act  pannltllng  tha  exchange  of  a 
Policy  Ih  two  individual  variable 
Inaiiianre  poUdaa  in  acoordanca  with 
tliB  proviaion  dascifhad  above. 

3S.  An  exchange  puiauant  to  the 
Policy  provision  is  subject  to 
aatiahctory  evidence  of  insuiabUity  of 
both  insureds,  if  tha  axdiange  is 
pannittad  by  Minnaaola  Mutual,  each  of 
Iba  new  individual  poUdaa  isauad  wiU 
have  one-half  of  the  death  benefit. 
Policy  value  and  Ptdicy  loan  of  tba 
Policy  tunendarad,  and  the  scfaadulad 
pramhuns  to  be  paid  to  tha  new  poUdas 
««iU  be  based  on  the  age,  sender  and  risk 
claaa  of  eech  insuivd  on  the  data  of 
exdange.  The  purpose  of  Section  11  is 
to  pfovant  "switcbtng."  "Switching"  is 
a  tatm  of  art  tliat  refan  to  the  practice 
of  inducing  security  holders  of  one 
invaaluiant  company  to  exchange  their 
aacuiitias  for  those  of  a  diBarent 
inveatmant  company  solely  for  the 
purpose  of  exacting  additional  selling 
diaiaaa.  Bacauaetbe  new  poUdes 
logamer  will  have  a  policy  value  equal 
to  the  poUcy  value  of  the  surrendered 
aacuiity,  the  exchange  will  be  made  on 
the  basis  of  the  relative  net  asset  values 
of  tha  polidas  involved.  Furthermore, 
no  chuge,  adminiatiativa  or  otherwise, 
will  be  made  in  coimection  with  the 
exchange,  and  no  sales  charge  will  be 
impoeed  under  the  new  poUdes  on 
policy  values  transferred  to  the  new 
polides  in  connection  with  the 
exchange.  Applicants  conclude  that  the 
terms  of  the  proposed  offer  of  exchange 
do  not  involve  any  of  the  switching 
abuses  that  led  to  the  adoption  of 
SectioalloftheAd. 

cross  Relief 

40.  Extending  the  reUef  herein 
requested  to  Future  Omtrads,  Future 
Accounts  and  Future  Underwriters  is 
appropriate  in  the  public  interest.  An 
order  so  providing  should  promote 
competitiveness  in  the  variable  life 
insurance  market  by  eliminating  the 
need  for  filing  redundant  exemptive 
appUcations,  thereby  redudng 
Minnesota  Mutual's  costs.  The  delay 


and  expense  of  lapaalajly  laatlin 
examptive  relief  far  subMmtiaUy  similar 
oootncts,  new  aapi 


piindpal  undei  wiHasa  oouM  impair 
Minnaaola  Mutual's  ability  to  take 
eflBcdva  advantage  of  boatnaas 
oppeMunilias  that  might  arise.  There  is 
no  benefit  or  edditlasial  pntacticn 
alibrdMl  to  invaaton  by  loqiuiiing 
Applicanta  to  rapaaladly  seek  eooamptiva 
raliaf  with  respect  to  the  soma  iaeuaa 
addressed  in  this  appUcatioo. 


For  the  laesons  tummaiiaad  above. 
Applicant  lupiaeaut  that  the  exampUona 
requested  are  nacasaary  and  appropriate 
in  die  pubhc  interest  and  coosialenl 
with  the  protection  of  investoc*  and  tha 
purposes  birly  intended  by  the  policy 
and  provisions  of  the  Act 

For  the  Cooimitsion,  by  the  Oivisiaa  of 
Investment  HsiiSBiiaMiiil.  punuaitf  to 
delagstsd  autfataity. 
Margant  a  Mtf  aria^ 
Deputy  Secntaiy. 
IFR  Doc  a6-lS173  PUsd  7-17-46: 8:4$  ami 


cnAvtmorpnenoiM 

[61  FR  36944,  July  15, 


•TATUS:  Closed  Meeting. 

nACC:  450  Fifth  Street,  N.W., 
Washington,  D.C 

DATl  PflcviOU«.Y  ANWOUIICgD;  July  15. 
1998. 

CHANOE  M  TMi  HKTMO:  CanoellaUcm. 

The  doeed  meeting  scheduled  tor 
Wednesday,  July  17, 1996,  at  10:00  a.m., 
has  been  cancelled. 

Commissioner  Htmt,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earUer  notice  theraof  was  possible. 

At  times,  dianges  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contad:  The  Office 
of  the  Secretary  (202)442-7070. 

)uly  IS,  19W. 
lautkaaCKals, 
S&cf&loiy. 
IFR  Doc  S6-1U00  Filad  7-15-48: 4:41  pm| 


On  January  18, 1996,  the  Chicago 
Baanl  Options  Exchange,  Inc.  ("CBOE" 
or  "Rvrhange")  submitted  to  the 
Securities  and  Exchange  Cnmmisalon 
("Ommlsaitm"),  pursuant  to  Section 
19(bXl)  of  the  Securities  Exchange  Ad 
of  1034  ("Ad")  >  and  Rule  19b-4 
thereunder,!  a  proposed  rule  change  to 
amend  various  Bxdiangs  rules 
pertaining  to  the  liability  of  the 
Rxrhange,  to  adopt  new  Itule  8.7A 
pfohibiling  a  member  from  instituting 
certain  types  of  legal  proceedings 
against  Kxdiange  officials,  and  to  adopt 
new  Rule  2.24  requiring  s  member  to 
pay  the  Exdiange's  costs  of  Utigation 
under  spedfisd  circumstances. 

Notice  of  the  proposed  rule  change 
appeeied  in  the  Fedarat  Ragialer  on 
Feouary  27, 1996.*  No  comments  were 
received  on  the  propoeed  rule  change.* 
This  ocder  approves  the  CBOE's 
proposal. 


A.  Exchange  Liability 

The  prindpal  rule  concerning 
Exchange  liabiUty  is  Rule  6.7(a),  which 
cunently  provides  that  the  Exchange 
shaU  not  be  liable  to  members,  member 
organizations,  or  to  associated  persons 
for  kMs,  damages,  or  claims  arising  out 
of  the  use  or  enjoyment  of  the  faduties 
afiorded  by  the  Exchange,  whether  the 
loss,  damages,  or  claims  resulted  from 
negligence  or  other  unintentional  errors 
or  omissions,  or  from  a  cause  not  within 
tha  control  of  the  Exchange.  The 
proposed  amendment  to  Rule  6.7(a) 
clarifies  that,  except  as  otherwise 
spedfieally  provided  in  the  rules  of  the 
Exchange,  neither  the  Exchange  nor  its 


Msu.s.C7s<a>Ki)(isaa). 

>17CFR2M.ia)>-t. 

■  Sm  SKuriliw  Bxthii^a  Ad  RaiMM  No.  3ess3 
(Fabnuiy  20.  ISSSI.  SI  FK  7ISS  (Fliraiy  27. 
isaa). 

*  TtM  CBOE  lubmitlKl  I  letter  raftlrding  tlw 
sniorcaebilitv  of  the  propoasd  nilcf  under  Mate  iiw. 
S«  letuc  ton  Michael  L.  Ueyir.  Sciiiff  Hanlli  a 
Walla,  k>  MatUiev  Motrlv  Diviiioa  of  Maital 
Ra|iilafion,  Commiaajon.  datad  tuna  37.  jsse. 
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dtncton.  offican,  committee  monben. 
amployaM,  or  igaiit*  ihall  be  liable  to 
mamban  or  tbeir  aandatad  perionii 
except  where  the  Exdwnge'i  liability  is 
attritatable  to  willfdl  miacondact,  groac 
negUgance,  bed  bith,  baud,  or  criminal 
acta. 

The  propoaed  amendment  to  Rule  6.7 
alsoincorporatea,  without  material 
change,  certain  provisiona  which  are 
cunantly  set  forth  in  Rulea  23.14  and 
24.12  to  the  effect  that  the  Exchange  is 
not  liable  for  errors,  omissions,  or 
delays  in  collecting  or  disseminating 
variooa  kinds  of  data,  aiul  the  Exchuige 
does  not  warrant  such  data.  According 
to  the  Exchange,  the  purpose  of  moving 
these  limitations  of  liability  and 
disclaimers  of  warranty  in  Rule  6.7  is  to 
place  related  subjects  in  a  single  rule. 

in  addition,  the  CBOE  proposes  to 
make  noo-substantive  amendments  to 
Rulea  7.11,  23.14,  and  30.75,  and  to 
delete  Rule  24.12  in  order  to  eliminate 
provisions  that  duplicate  what  is  set 
lorth  in  Rule  6.7,  as  wall  as  lo  clarih 
and  conform  the  language  of  all  of  the 
rulea  pertaining  to  this  liability  of  the 


The  CBOE  also  proposes  certain 
changes  to  Interpretation  and  Policy  .03 
to  Rule  6.7,  which  currently  limits  the 
Exchange's  liability  with  respect  to 
orders  routed  through  the  Exchange's 
Order  Routing  System  ("ORS")  once  the 
ordars  are  printed  at  piintert  located  ca 
the  Exchange  floor.  Inese  changes 
clarify  the  description  of  the  printers  to 
which  «ders  may  be  routed,  and  limits 
the  liability  of  the  Exchange  once  an 
order  nxited  through  ORS  appears  on  a 
public  automated  routing  ("PAR") 
system  terminal  screen. 

B.  legal  Proceeding  Again't  Exchange 
Dincton,  Officers,  Employees,  or 
Agents 

The  proposed  amendment  adds  new 
Rule  6.7A.  which  prohibits  a  member  at 
associated  person  from  instituting  a 
lawsuit  or  any  other  legal  proceeding 
against  any  director,  olBcer,  employee, 
agent,  or  other  official  of  the  Exilange 
or  any  subsidiary,  for  actions  taken  or 
omitted  lo  be  taken  in  cotmectlon  with 
the  official  business  of  the  Exchange  or 
any  subsidiary.  Rule  6.7A.  however, 
does  not  apply  to  violations  of  the 
iaderal  securities  laws  where  a  private 
right  of  action  exists,  to  appeals  of 
disciplinary  actions,  or  to  other  actions 
by  the  Exchange  as  provided  for  in  the 
rules  of  the  Exchange.  According  to  the 
Excfajnuge,  the  purpose  of  disallonving 
lawsuits  or  other  legal  proceedings 
against  Exchange  officials  or  agents 
when  they  are  acting  on  Exchange 
business  is  to  eliminate  the  potential 
exposure  to  personal  liability  of  such 


persons,  which  impairs  their  ability  to 
pecfbrm  their  duties. 

C.  Exchange's  Cost  ofDefetiding  Legal 
Proceedings 

The  propoaad  ametulmant  adds  new 
Rule  2.24,  whidi  requirea  a  member  or 
asaociatud  penoo  who  fails  to  prevail  in 
a  lawsuit  or  other  legal  proceeding 
instituted  by  that  person  against  the 
Exchange  or  other  specified  persons, 
and  relied  to  the  business  of  the 
Exchange,  to  pay  all  reasonable 
expenses,  including  attorneys'  fees, 
incurred  by  the  C30E  in  its  defanae 
diuini  sudi  prtxxeding.  This  provision 
is  appUed  only  in  the  event  that  the 
Exoiange's  expenses  exceed  $50,000. 
According  to  ue  Exchange,  this  rule  is 
intended  to  discourage  unfounded, 
vexatious  litigatian  against  the  CBOE 
where  the  Exchange's  costs  of  defense 
are  significant,  without  having  any 
undue  chilling  eflect  on  legitimate 
claims  or  roombars.  The  proposed  rule 
would  apply  to  all  types  of  legal 
proosedings  that  mi^t  be  instituted  by 
members  against  the  Exchange  or  any  of 
its  directors,  officers,  committee 
members,  employees,  or  agents,  ;gxcept 
that  it  expressly  would  not  apply  to 
disciplinary  actions  by  the  Exchange  cr 
to  appeals  therefrom,  to  other 
administrative  appeals  of  Exchange 
actions,  or  to  any  specific  instance 
where  the  Board  has  granted  a  waiver  of 
this  prevision. 

in.  Disrnsai— 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  tequiraments  of  the  Act  and  the 
rulea  and  regulations  thereunder 
appUc^le  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5).> 
Specifically,  the  Commission  believes 
that  by  limiting  the  liability  of  the 
Exchange  and  its  dlrectora,  officers, 
employees,  and  agents,  by  precluding 
certain  types  of  legal  actions  by 
members  against  such  persons 
individually,  and  by  discouraging 
frivolous  lawsuits  against  the  Exchange, 
the  costs  of  the  Exchange  in  responding 
to  claims  and  lawsuits  will  be  reduced, 
thereby  permitting  the  resources  of  the 
Exchange  to  be  better  utilized  for 
promoting  just  and  equitable  principles 
of  trade  and  for  protecting  inveators  and 
the  public  interest. 

A.  Exchange  Liability 

The  Commission  believes  the  rule 
change  limiting  the  liability  of  the 
Exchange  and  its  directors,  officers, 
committee  members,  employees,  and 
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agents,  to  situations  attiibutabia  to 
willful  miaconduct,  gnxa  nagUgsnce, 
bad  Utb,  baud,  criminal  acts,  or  actions 
otherwise  specifically  prohibitad  in  the 
lulaa  of  the  Exdiange,  will  adequately 
preserve  members'  tight  to  pursue 
actions  in  circumstances  where  the 
Exchange  and  its  officials  should  be   - 
held  accotmtable,  or  where  there  has 
been  a  violation  of  the  Eaderal  aeciuities 
laws. 

In  addition,  the  Coramissian  believes 
that  the  <30E's  proposal  to:  (i) 
Incorporate  Rules  23.14  and  24.12  into 
Rule  6.7:  (ii)  make  non-substantive 
amendments  to  Rules  7.11,  23.14,  and 
30.75:  (iii)  delete  Rule  24.12;  and  (iv) 
update  Interpretation  and  Policy  .03  to 
Rule  6.7,  will  clarify  the  application  of 
the  principal  rules  govemiiig  Exchange 
liability. 

B.  Legal  Proceedings  Against  Exchange 
Directots,  Officers.  Employees,  or 
Agents 

The  Commission  believes  that  the  rule 
diange  prohibiting  members  bom  * 

instituting  certain  types  of  legal 
proceedings  against  Exchange  officials 
should  be  approved.  Specifically,  the 
rule  diange  prohibits  members  and 
assodateJ  persons  from  instituting 
lawsuits  or  any  other  legal  proceeding 
against  any  director,  officer,  employee, 
agent,  or  other  official  of  the  Exchange 
or  any  subsidiary  of  the  Exchange,  for 
actions  taken  or  omitted  to  be  tucen  by 
these  parties  in  connection  with  official 
business  of  the  Exchange  or  any 
subsidiary.  New  Rule  6.7A,  however, 
does  not  impair  a  members'  ability  to 
initiate  legal  action  based  upon 
violations  of  the  federal  securities  laws 
for  which  a  private  right  of  action  exists, 
appeab  of  disciplinary  actioos,  or  other 
actions  by  the  CBOE  as  provided  for  in 
the  Exchange's  rules.  The  Commission 
believes  that  new  Rule  6.7A  is 
consistent  with  the  Act  because  it  will 
help  to  ensure  that  the  covered  persons 
will  be  able  to  carry  out  their  duties 
under  the  Act,  and  to  enforce 
compliance  with  the  Act  and  the  rules 
thereunder,  as  well  as  the  rules  of  the 
Exchange,  without  the  threat  of  personal 
liability. 

C.  Exchange's  Cost  of  Defending  Legal 
Proceedings 

The  Commission  believes  that  the  rule 
dumge  requiring  memb««  or  associated 
persons  who  fail  to  prevail  in  a  lawsuit 
or  other  legal  proceeding  instituted  by 
that  person  ag^nst  the  Exchange  or 
other  specified  persons,  and  ralalad  to 
the  business  of  the  Exchange,  to  pay  all 
reasonable  expenses,  including 
attorneys'  fees,  incurred  by  the  CBOK  in 
its  defniae  during  such  proceedings  if 
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such  expenses  exceed  SSO.OOO,  is 
consistent  with  Section  6(bX4)  of  the 
Act.*  Section  6(bX4)  raquires  that  the 
rules  of  the  exchange  provide  lor  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members. 

The  Commission  believes  that 
because  the  ftmds  to  pay  tha  legal 
expenses  incurred  by  the  Exchsjige  in 
defending  legal  suits  are  generated,  in 
pert,  by  membership  fees,  the  rule 
change  reflects  a  reasonable  business 
decision  by  the  membership  to  shift  the 
financial  burd«i  of  litigation  to  the 
responsible  member  under  certain 
circumstances.  Moreover,  as  the 
Exchange's  legal  expenses  must  be 
reasonable  and  must  accrue  to  at  leest 
$50,000  before  a  member  would  be 
obligated  to  compensate  the  Exchange, 
the  Commission  oelieves  that  the  rule 
change  should  not  provide  an  undue 
disincentive  to  litigation,  in  so  for  as  it 
will  permit  the  discovery  needed  to 
assess  the  merits  of  the  members'  cases. 

The  Commission  also  notes  that  new 
Rule  2.24  specifically  excludes 
disciplinary  actions  brought  by  the 
Exchange,  other  administrative  appeals 
of  Exchange  actions,  as  well  as  any 
other  specific  instance  where  the  Board 
grants  a  waiver  of  this  rule.  The 
Commission  believes  that  this  provision 
will  enstue  that  members  will  be  able  to 
freely  pursue  their  right  to  appeal  any 
action  brought  by  the  Exchange  for 
violations  of  its  rules.' 

IV.Cawdaaiaa 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  CBOE's 
proposal  to  limit  the  liability  of  the 
Exobange  and  its  directors,  officers, 
employees,  and  agents,  to  preclude 
certain  types  of  legal  actions  by 
memhors  against  such  persons 
individually,  and  to  require  members  to 
pay  tba  Exdiange's  costs  of  litigation 
under  specified  circiunstanoes  is 
consistent  with  the  requiremenu  of  the 
Act  and  the  rules  and  regulations 
thersimdar. 

ft  b  Therefore  Ordered,  pursuant  to 
Section  19(bH2)  of  the  Act,'  Uiat  the 
proposed  rule  change  (SR-CBOE-96- 
02)  is  approved. 

For  the  Ckxnmiaaion,  by  the  Division  of 
Market  Regulatiao,  pursuant  to  delegalad 
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•  IB  vsjc  1 7allbK4)  (isas). 

'TtMCocuiiititoinol—thit  If  tfa«  minimum 
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caadndlat  thai  tb»  provitloa  wtf  eonalftaiu  witii 
SKtiOD  a(bK4>.  Tliif  b  lacaaM  Mch  •  loww 
thndioM  imount  could  ba  fouad  to  latjiiaul  in 
iiuquitable  tllocitioo  of  faM  lo  A*  dindvantag*  of 
ovialQ  mamlMn. 
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Oaalara,  Inc.  naming  to  Ctiangaa  m 
th«  Siniebira  of  Oia  NASD  IfMrt  at 
Oowamora 

)uly  11, 1M6. 

On  May  28, 1996,'  tiie  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "AssociaUon")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"} 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder."  The  rule  change 
amends  the  NASD  By-Laws  to  conform 
them  to  the  "Plan  of  Allocation  and 
Delegation  of  Functions  by  NASD  to 
Subsidiaries"  ("Delegation  Plan").* . 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  37282,  June  6, 
1996)  and  by  publication  in  the  Federal 


■  On  Juna  5. 19SS,  Iha  NASD  (Uad  Amaodmaol 
No.  1  to  Ibe  propoaad  rula  changa.  Ameodmant  No. 

1  amaadi  Aitlda  VI,  Saction  5  lo  claiiff  thai,  in  a 
oontaatad  election,  the  lann  of  ofBca  of  a  candidate 
oaftifiad  bjr  the  National  Nominating  Committae'Siv 
inchttioo  oo  tba  ballot  far  the  alacUon  of  Govaroon 
punuant  to  Article  VL  SacUoo  Ttc)  would  ba 
identical  10  the  term  of  oHlca  of  a  caadiiiala 
nofninated  by  the  National  Noauoating  Committee 
punuant  to  Artide  VI.  Section  7(c).  Amamhiwnt 
No.  1  alao  tmandi  Aitida  VI.  SaoUon  7(a)  to  clarity 
that  any  panoo  ebdad  to  ttla  Beaid  of  Govamon 
mttal  ba  nomloalad  or  cartiflad  by  Iha  NatiooaJ 
Nominating  rnmiainaa.  See  latlar  from  SoaaimaE. 
ilolheiall.  Aaeociala  t^aaattl  Coanael.  NASO  lo 
Katharioa  A.  England.  Aaaiataiil  Dtaacur.  DiTialoo 
of  Market  RagulaUon.  r«nmlaelnn  (^lad  )usa  4. 
Itat). 

On  luly  2.  ISSS,  Iha  NASO  Bled  Amandmanl  No. 

2  lo  the  taopiiaad  rule  diaaaa.  Amaadm^  No.  2 
proTtdaa  the  final  report  ol  the  NASD  raamfaanfaip 
with  reniect  to  the  propoead  rale  cbaaga.  2.227 
valid  ballou  were  received  froan  NASD  mambara. 
2,101  voted  to  approve  tba  pwipoeed  rule  change. 
117  voted  lo  diiapprove  the  piupuaad  rule  change 
and  9  did  not  vole. 

On  July  10.  ime,  the  NASD  Bled  Ameodmanl 
No.  3  to  the  propoaad  rule  change.  AmeDttanaol  Na 

3  raqnaata  Hmponty  approval  of  the  pnpoaed  rule 
chaoga  far  a  period  of  120  daya.  Sat  LoUor  bom  T. 
GmnlCaUarr.  Senior  Vice  Pi  aaldaill  and  Cianaral 
CounaaL  NASD  to  iCathariaa  A.  England,  AaaialBnl 
Dlracicr,  DIvlaion  of  klaital  Ragnlatioa. 
Commiaaion  (dated  fuly  10.  ISSSI 

MSU.&C71e(bXU 
>  17  Cni  2«0.1Sb-t. 
'  See Secmiliae  Eacbanga  An  Itilieil  No.  3TieT 

(April  11,  isss),  ai  FR  isew  l^^la  it.  uh) 

riUaaaa  14-17107"). 


_.. r  (61  FR  29777,  )une  12, 1996). 

One  comment  letter  was  received.  This 
onler  grants  accelerated  approval  to  the 
propoaed  rule  change  for  a  period  of  120 
days. 

L  Backgramid 

hi  1905,  the  NASD  Board  of 
Governors  ("Board")  appointed  the 
Select  Committee  on  Structure  and 
Governance  ("Select  Committee")  to 
examine  the  corporate  structure, 
governance,  and  functions  of  the  NASD 
and  to  recommend  changes  and 
improvements  to  enable  the  NASD  to 
meet  its  regulatory  and  business 
obligations.  bi  September  199S,  the 
Select  Committee  recommended,  among 
other  things,  that  the  NASD  establish 
two  distinct  subsidiaries:  one  to  perform 
the  regulatory  functions  of  the  NASD 
and  the  other  to  run  The  Nasdaq  Stock 
Market  ("Nasdaq").  The  Select 
Committee  recommended  that  each 
subsidiary  have  an  independent  Board 
of  Directors  with  at  least  50%  public 
representation  and  that  the  NASD 
remain  as  parent  corporation  overseeing 
the  operations  of  both  subsidiaries.  The 
Select  Committee  recommended  that  the 
NASD  Board  of  Governors  be  composed 
of  a  maiority  of  public  directors. 

In  January'  1996,  the  NASD  created  a 
new  subsidiary,  NASD  Regulation,  bxx 
("NASD  ReguIaUon")  to  provide 
tegulation  and  member  and  constituent 
services,  with  the  NASD  retaining 
responsibility  for  general  oversight  over 
the  effectiveness  of  the  self-regiustoty 
and  business  operations  of  the  NASD 
and  its  major  subsidiaries,  Nesdaq  and 
NASD  Regulation,  and  final 
policymaking  authority  for  the 
associaUon  as  a  whole.  The  NASD  also 
adopted  Select  Committee  proposals  to 
restructure  and  reduce  the  size  of  the 
NASD  Board  and  to  implement  policies 
to  ensure  a  balance  of  non-industry  and 
industry  representation  on  the  Nasdaq 
and  NASD  Regulation  Boards. 

On  April  11. 1996,  the  Ck>mmission 
granted  tempwary  approval  for  a  period 
of  90  days  to:  (i)  Amendments  to  Article 
Vn  of  the  NASD  By-L^ws  to  create  a 
national  nominating  committee  to 
nominate  persons  to  serve  on  the  Board 
of  Governors  and  reconstitute  the  Board 
as  a  majority  non-industry  Board;  >  (ii) 
NASD  Rule  130  providing  for  the 
delegation  of  the  authority  to  act  im 
behalf  of  the  NASD  to  NASD  Ragulation 
and  Nasdaq  pursuant  to  the  DelagaUon 
Plan;  and  (iii)  the  Delegation  Plan.*  The 
Delegation  Plan  sets  forth  the  purposes. 


•Saoiritiaa  Eixhanga  Ad  Ralaaaa  Na  iriog 
(April  II.  lassl,  ai  FK ISSM  (April  II.  l«gS) 
("llalaaaa  34-3710S"). 
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function*  and  govemanoe  prDoedum  of 
tlw  thne  conxmtlons  working  together. 

The  rule  change  approvad  today  is 
intended  to  eniure  that  the  NASD 
possesaes  the  requisite  corporate 
authority  to  continue  the  restructuring 
necessary  to  implement  the  principles 
articulated  in  the  report  of  the  Select 
Committee. 

n.  Peauiptiua  of  fropgeed  Knh  Cfcange 

The  rule  change  approved  today 
amends  the  NASD  I^-Laws  to  make  the 
By-Laws  consistent  with  the  Delegation 
Plan  granted  temporary  approval  today 
by  the  Commission '  by  providing  for 
the  creation  of  a  national  oomiiuting 
committee  to  identify  and  nominate  for 
election  Industry  and  non-industry 
persons  to  serve  on  the  Board  and  by 
deleting  sections  and  language  now 
unneoaasary  or  inappropriate  as  a  result 
of  the  Delegation  Plan.  Included  in  the 
proposed  rule  change  is  the  deletion  of 
nearly  all  references  to  the  Districts  and 
local  administration,  because 
responsibility  for  the  local 
administration  of  regulatoiy  a&ira 
under  the  Oefegation  Plan  has  been 
assigned  to  NASD  Regulation.*  The 
amended  By-Laws  also  conform  terms 
and  rule  citations  to  those  used  in  the 
reorganized  NASD  Manual,  including, 
for  example,  replacing  the  term  "Code 
of  Procedure"  with  "Procedural 
Rules,"  '  and  make  various 
miscellaneous  clariiyinK  corrections  to 
the  By-Laws.  Finally,  all  refsrences  to 
the  NASD  "Certificate  of  Incorporation" 
are  being  changed  to  the  "Restated 
Csrtiflcate  of  Incorporation"  to  reflect 
that  the  Certificate  of  IncocporatiaD  has 
been  amended  to  be  consistent  with  the 
changes  previously  adopted  and 
proposed  herein  to  the  By-La«n, 

A.  Definitions 

"Delegation  Plan"  is  the  tann  br 
which  the  'TIan  of  Allocation  and 
Delegation  of  Functions  by  NASD  to 
Subsidiaries"  will  be  known. 
"Corporatians"  and  "Boards"  are  the 
temu  that  will  nbt  to  the  NASD,  its 
subsidiaries  and  their  boards  of 
directors. 


'  SaB  SKurltiu  Exdiai^e  Act  BalMH  No.  3741S 
(July  11,  teas)  (gnniiog  •cnltntKl  ipprarsl  to 
■KMrlirl  DslipUai  PUui  far  110d>;i)  CTIjIhw 
M-374ZS"). 

*  In  tmooaHion  at  ihlMtMipumtt  at 
mpomUaiy.  Iba  Bovd  of  Oinclon  a<  NASO 
tl|iillHii»  tioftmi  «  mohrtloB  «l  111  titj  \i.  rsaa, 
■MUaftasppobn  tlw  DMrica  ad  DIMta 
Caamlnns  M  DiiMcii  lod  DIMrict  Coomlttm  of 
NASDIifukiioB. 

•Tbs  nmrnniaii  o(  tlM  N/tSD  MBiuoi  U  di>liM 
Isto  tow  MoUons  (AdnUnlalnnv*,  Carpoma 
Onalsalae,  HuIm  of  tiM  AMOdmoa,  md  ac 
KtUM  led  RagolMioii  T)  and  tncludM  an  wpudKl 
kar  word  ladax.  Saa  NoUca  to  Mamban  9S-U 
(April  isasl 


In  addition,  the  definition  of  "Act"  is 
revised  to  match  the  definitioo  in  the 
Delegation  Plan,  and  the  definition  of 
"rules  of  the  CWpcration"  is  reviaed  to 
be  consistent  with  the  various 
referenoss  to  rules  in  the  reorganized 
NASD  ManualJ' 

Finally,  the  definition  of  "bank"  is 
reviewed  to  expand  the  reference  to 
national  banks  to  include  the  citation 
that  such  banks  are  included  in  the 
definition  that  are  "under  the  authority 
of  the  Comptroller  of  the  Currency 
pursuant  to  the  first  section  of  Public 
Law  87-722  (12  U.S.a  92a)  *  "  *." 

B.  Applications  for  Membenhip 

Article  m.  Section  1(a)(3)  is  amended 
to  extend  to  the  Nasdaq  and  NASD 
Regulation  Boards,  committee  members, 
officers,  and  employees  protection  from 
liability  for  action  taken  within  the 
scope  of  their  authority,  except  for 
willful  malfeasance.  See  also  Article  IV, 
Sec  2(a)(2)  of  the  By-Laws. 

C.  Affiliated  Securities  Associations 
The  NASD  has  deleted  Article  V 

governing  the  affiliation  of  other 
Registered  Securities  Associations  with 
the  NASD.  Such  affiliations  remain 
aulhoriaed  by  Section  ISA  of  the  Act. 

D.  Board  of  Governors 

A  majority  of  the  changes  to  the  By- 
Laws  affect  the  powers  and  authority  of 
the  Board  of  Governors,  its  size, 
composition  and  the  maimer  of  its 
selection.  The  NASD  has  added  a 
provision  to  the  By-Laws  setting  forth 
th»«uthority  of  the  Corporation  to 
delegate  fiuKtioos.  provided  that  auch 
delegatiooa  are  not  inconsistent  with  the 
Delegation  Plan. 

The  NASD  also  is  eliminating  the 
special  coaunittee  formerly  established 
to  take  action  in  case  of  emergencies  or 
extraordinary  market  conditions  when 
the  full  Board  is  not  available.  The 
anMndad  By-Laws  vest  authority  to  take 
action  under  emergency  conditions  with 
the  full  Board,  or  with  any  person  or 
persons  desigiuted  by  the  Board. 

The  amanctad  By-Laws  reconstitute 
the  Board  aa  a  smallar,  majority  Non- 
Induatiy  "  Board,  comprising  the  Chief 


Executive  Officer,  one  or  more  Non- 
Industry  Governors  represmtative  of 
issuer*  and  investors  and  luN  associated 
with  an  NASD  member,  and  one  or 
more  Industry  Governors.  The 
Commission  also  is  granting  approval  to 
amendments  reducing  the  minimum   , 
size  of  the  Board  from  2S  to  5. 

Another  amendmeiit  to  the  By-Laws 
requires  that  the  Board  of  Governors  be 
composed  in  a  maimer  consistent  with 
the  Delegation  Plan  and  Section 
15A(b)(4)  of  the  Securities  Exchange  Act 
of  1934.  This  is  intended  to  ensure  that 
the  Board  will  at  all  times  include  full 
representation  of  issuers,  investors,  and 
the  securities  industry,  with  a  Non- 
Industry  majority. 

Anotner  amendment  to  the  By-Laws 
provides  that,  except  for  the  Chief 
Executive  Officer,  no  Governor  may 
aerve  more  than  two  consecutive  three- 

Sear  terms  except  for  a  Governor  that 
as  been  appointed  to  fill  a  term  of  less 
than  one  year.  Such  a  Governor  may 
serve  up  to  two  coiiaecutlve  tarros 
following  the  expiration  of  that 
Governor's  current  term.  The  filling  of 
vacandet  cannot  be  inconsistent  with 
the  Delegation  Plan. 

Consistent  with  Section  LC.  of  the 
Delegation  Plan,  which  described  the 
procedure  for  the  nomination  and 
election  of  NASD  Governors,  the  By- 
Laws  have  been  amended  to  provide 
that  the  members  of  the  NASD  Board  of 
Governors  shall  be  elected  by  a  pluraUty 
of  the  votes  of  the  members  of  the  NASD 
that  are  present  in  person  or  represented 
by  proxy  at  the  annual  meeting  of  the 
NASD  and  entitled  to  vote.  The  Board 
is  further  authorized  to  establish  a 
National  Nominating  Committee,  which 
will  consist  of  six  or  more  persons 
meeting  qualifications  J0^  established 
by  the  Board  in  confofmance  with  the 
Delegation  Plan."  to  nominate  or  certify 


••Tka  daOailiaa  (MhliahMl  ioc  namliar  rata  in 
SfMdil  Natioa  to  Mamhan  ae-U.  atladiMl  ai 
ftdtAH  2  ID  tba  pmtiiiaai)  tola  chao^  haa  baan 
iinMlltlail  10  atinilnata  cartala  rula  Unfua«a  that 
wDvId  Dol  hava  ba«D  oonaUlaol  wttb  tba 
Toorguiiad  NASD  kkauial. 

"nm  Dalaytinn  Plan  dadnaa  "Noo-lndoatiy" 
Coaaniota.Dlaac>acaaaOominlllaaHiiidiana»la) 
PtibUc  QufmrnOLK  (b)  flflkara  and  MiiplujaM  of 
iaaoan  of  aacorltlaa  Ualad  «  Tha  Naadaq  Slock 
Martal  or  Oadad  Id  Iha  oma-lbtcaunlar  Baikal:  (cl 
paiaoaa  aOllatad  arilb  brakan  and  daalan  Ibat 
oiwfala  aoWjr  to  aaaial  Iba  aacurflkaialatad 
artirJHai  nf  tha  hiiiiraiai  nf  mm  iiaaiitiaii  aftlllalie 
(nidi  aa  a  brakar  or  daalar  aaubliabad  to  (I) 


distribute  an  aflilUtR'i  lecurilica  which  are  iasuad 
on  a  continuous  or  lagulai  basis,  or  (ii)  pnxxaa  Iba 
limitad  buy  and  sell  ordars  of  tba  sbaias  of 
amptoyaea  ownari  of  tba  atniiata);  (d)  amployaaa  of 
an  entity  thai  is  afTitiated  with  a  broker  or  dealer 
Ibat  doea  not  account  for  a  materia]  portion  of  tt» 
renaoea  of  tlia  conaolidalad  anlfty,  and  who  ate 
piimefflly  engaged  in  the  htitlrtaaa  o<  tlw  non- 
macofav  aaUty:  and  (a)  other  Individeals  «rbo 
would  not  be  Induatry  Govamon,  Otradora  or 
(ZaRunittaa  Mambara.  See  Falaaai  34-37423,  mtpn 
note  7. 

"Sea Ralaaaa  34-37425.  rupra  nou  7.  The 
Dalegalkn  Plan  provides  thai  the  Natkmal 
Nominating  Gocomiitee  shall  be  msnpnawd  of  at 
leaal  6  atid  not  mora  than  s  mambara.  anually 
halartrad  batwaen  lodualiir  and  Non-lnoiiatTy 
Committee  Mambers  (Inrliidli^  at  laaal  2  Public 
Commlllaa  Mambara),  wllh  2  mamban  of  Iba 
National  NomlnMing  (aanmlnaa  aaleoad  by  NASD. 
HKSD  Ragulalkiii.  and  Naadaq,  la^acUvaly.  Tba 
NaUonal  Nominating  OomaniWaa  aliall  propoaa  to 
Iba  NASD  Board  one  or  oiocw  nuniinaaa  br  each 
vacant  or  new  Canreac  poalUon,  and  for  aech 
Otaacmr  poatdoo  on  the  Boarda  of  Dfradora  of  Iba 
Sufaaldiariaa. 
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one  or  more  paraoos  far  each 
govamonhip  up  for  elactiOD.  Any 
peraon  naminatad  or  certified  far 
election  to  tha  Board  imist  damomstrate 
to  tha  National  Nominating  Committee 
that  that  parson  meats  the  applicable 
qualifications  for  the  position. 

The  By-Laws  also  nave  been  amended 
to  permit  members  of  the  Board  or  any 
tonunittaeof  tba  NASD  to  paitidpata  in 
a  meeting  by  conununicatioos  bdlities 
that  permit  the  parties  to  hear  and  speak 
to  each  other.  Participation  in  a  meeting 
coiiat(futes  the  person's  presence  at  a 
meatiog.  Board  members  continue  to  be 
prohibited  from  votiiig  by  proxy  at  any 
meeting. 

E.  Consistency  With  the  D^egation  Plan 

The  By-Ldws  have  been  amended  in 
aeveial  places  to  ensure  that  certain 
powers  of  the  NASD  Board  must  be 
exercised  in  a  maimer  consistent  with 
the  requirements  of  the  Dele^tion  Plan. 
For  example,  thoaeproviaioiu  of  the  By- 
Laws  granting  the  Cliief  Executive 
Officer  ex-ofndo  membership  in  all 
(xmmittees  have  been  deleted  aa 
inconsistent  with  the  requirements  of 
the  IMmtian  Plan. 

In  adiution,  amendments  to  the  By- 
Laws  provide  that  determinations  of  the 
NASD  Board  regarding  the  employment 
of  administratitre  staff  and  the 
ettabliahmant  of  oommittaaa  sbM  not 
be  inconsistent  witti  the  Daleoatioa 
Plan. 

m.  rnsiMiiiili  taoehni 

As  noted  above,  the  Conmiission 
received  i^ne  conunent  concerning  the 
proposed  rule  change."  The  Singer 
Letter  objects  to  the  proposal  to  require 
applicants  for  NASD  membership  to 
agree  to  exculpate  the  Naadaq  and 
NASD  Regulation  Boards,  committee 
members,  offioers,  and  employees  bom 
liability  for  action  taken  withhi  the 
scope  of  authority,  except  for  willful 
maUaaaance.  The  By-Laws  would 
continue  to  require  that  applicants 
exculpate  the  NASD  Board,  Its 
committee  members,  officers,  and    . 
employees  from  such  liability.  The 
Singer  Latter  sUtes  that  "the  NASD 
se^  to  obtain  unwarranted,  virtual, 
absolute  immunity  for  itself  and  its  staff 
as  the  price  for  NASD  membership  or 
registration."  «  The  Singer  Letter  states 
that  the  public  interest  is  clearly  not 
served  when  a  self-regulatory 
organization  can  insulate  itself  hum 
wrongdoing  except  in  cases  where  the 
miaconduct  riaas  to  the  level  of  willful 


malfaasanoe.  The  Singer  Letter  urges 
that  the  scope  of  exculpetion  from 
liability  be  limited  to  action  taken 
"while  discharging  naceasary  and 
proper  proaacutonal  or4Mljudicatory 
functions."  The  Coirunisaion  notes  that 
this  provision  is  currently  a  pari  of  the 
NASD  By-Laws,  and  is  not  substantively 
amended  by  this  filing.  The  Commission 
also  notes  that  the  scope  of  conduct 
addieaaed  by  the  provision  is  limited  to 
action  taken  twithin  the  scope  of  the 
actor's  authority.  The  Commission  also 
notes  that  the  standard  propoaed  by  the 
Singer  Letter  would  sul^ect  NASD. 
NASD  Regulation  and  Nasdaq  personnel 
to  personal  liability  for  ordinary 
negligence  in  performing  regulatory 
functions  required  to  t^arry  out  the 
purposes  of  the  Act  or  required  to 
enforce  compliance  by  NASD  members 
and  their  associated  panoiu  «vith  the 
provisions  of  the  Act"  The 
Commission  believes  that  such  liability 
would  have  a  chilling  eSact  upon  the 
actions  of  such  personnel  and  would 
hinder  the  NASD's  ability  to  discharge 
its  regulatory  responsibilities  under  the 
Act." 


rv.  CoaamiaBiaa  Finding 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Sections  lSA(b)  (2); 
(4),  and  (6)  of  the  Act>r  in  that  the 
restructured  organizatitm  will:  (l) 
Provide  for  the  organization  of  the 
Asaodation  in  a  maimar  that  will  permit 
the  Asaodation,  through  its  operating 
subsidiaries,  to  carry  out  the  purpoees  of 
the  Act.  to  comply  tvith  the  Act.  and  to 
enforce  compliance  by  Assodetion 
members  and  persons  associated  with 
mamben  with  the  Act,  the  rules  and 
regulations  thereunder,  the  rules  of  the 
Association  and  the  federal  securities 
lawa;  (2)  provide  for  the  fair 
representation  of  members,  iasuers  and 


"Lanarhanamsinanr.Eaq..  Singer. 
BlananWoA.  Zamenaky,  Ogela  a  Selangul.  UP.  lo 
looathas  G.  Kau,  SaoaCaiy.  Commisaioo.  dated  (uly 
l.lsaaCSIngtrl^larl. 

•«  See  SIngar  Latter,  sufun  note  13. 


"Sea  IS  UJ.C  78a-a(b)  (1M2». 

t*  See  id.  tn  addition,  tba  Commlaaion  notes  tiul 
Iha  Oalawara  General  Corporation  Law  ( "DCCL") 
parmHa  a  Oalawara  cwporalloo  soch  as  the  NASD 
to  provide  lla  dfracfose  and  oDcan  adtb  beond 
pcQiacllan  bvm  Uablllly.  Tha  DGCL  paamlla  a 
oorpanlkm  lo  aidiai  allaiinala  or  Umll  tba  panooal 
liability  of  a  dlraoor  lo  Iba  corpoiaUan  or  lla 
stockboldkn  far  mooalaiy  daiMgaa  far  breach  of 
Rdadary  doty,  proWdad  Ibat  lucb  provlalona  (k> 
not  eUmbtato  or  Urait  die  UabUlty  ofa  diracnr  far. 
among  otbar  thinga,  II)  Bieacb  of  lb*  dlncter'a  duty 
of  kiyaily  to  the  oorporatioo  and  Us  itackboldan, 
or  (ID  acta  or  nrolsahina  not  In  good  fattb  or  which 
involve  Intaottooal  mjarttnrtnft  or  a  knowing 
violation  of  law.  See  S  DaL  CMa  i  lOKbXrL 
Furtbaimora,  the  OGCL  petmas  cotponlians  to 
Indemnify  ofiioara  agalnat  axpenaaa.  iodgnMol*. 
fines  and  tattlameot  aoountt  reaaoniUy  incumd 
If  tba  ofBoar  acted  in  good  faith  and  In  a  manner 
he  laaeoaafaly  believed  to  be  in  or  not  oppoaed  to 
tba  beat  InlaiaM  of  Iba  cotporation.  See  a  OaL  ooda 
iUiieUbi. 

"  IS  U.S.C  7aa-3. 


investors  on  the  Board  of  Governors  and 
in  the  administratioo  of  the  NASD's 
afiairs:  and  (3)  enhance  the  NASD'a 
ability  to  protect  investors  and  the 
public  interest  in  furtherance  of  the 
purposes  of  the  Act. 

The  NASD  has  requested  that  the 
Conunission  approve  the  propoaed  rule 
change  on  or  before  July  11, 1996. 
which  is  prior  to  the  SCHh  day  following 
publication  of  notice  of  the  filing  of  the 
propoaed  nde  change  in  tha  Fadwal 
Ke^atar.  in  onler  lo  permit  the 
uninterrupted  authorizatian  of  those 
corporate  actions  necessary  to  efleduata 
the  Delegation  Plan. 

Pursuant  to  Section  ig(b)(2)  of  the 
Act.i*  the  Cximmission  finds  good  cause 
for  approving  the  proposed  "rule  change, 
as  amended,  prior  to  the  30tb  day  after 
publication  in  the  Federal  Register.  The 
proposed  rule  change  will  permit  the 
NASD  to  continue  to  carry  out  the 
fiinctions  and  organize  itself  in  the 
maiuier  contemplated  by  the  Delegation 
Plan,  which  is  intended  to  enable  the 
NASD  to  meet  its  regulatory  and 
business  obligations.  Because  the 
Commission  believes  that  the  proposed 
rule  change  Eadlitates  the  ability  of  tha 
NASD  to  manage  its  a&irs  in  a  maimer 
that  enhances  its  ability  to  carry  out  the 
purpoees  of  the  Act  or  required  to 
enforce  compliance  by  NASD  members 
and  their  associated  persons  with  the 
provisions  of  the  Act.  the  Commission 
believes  that  the  rule  filing  should  be 
approved  «rithout  delay,  for  a  120  day 
perltxi. 

V.  SoUdtatkn  of  Caameal 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Parsons  making  written  submisaioiu 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  4S0  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimitations  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vrithheld  frtun  the 
public  in  accordance  vrith  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Rtxtm.  Copies  of  suc:h  filing  will  also  be 
available  for  inspection  and  cxipying  at 
the  prindpai  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
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number  in  the  caption  above  and  sbouM 
be  (ubmitted  by  August  8, 19M. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bH2)  of  the  Act,  that  SR- 
NASD-96-20  be.  and  hereby  is, 
approved  efliactive  inunediately,  for  a 
pwiod  of  120  days. 

Par  tile  CommissioD.  by  tbm  Divisioa  of 
Maritet  Rflgulation.  pursuant  to  dgjagated 
Mitbority,  17  CPR  2(W.30-3(aKl2). 
Macgvil  a  McFariairi. 
Deputy  Secretary. 
IPR  Doc.  96-18169  FUad  7-17-96:  »:4i  ami 


NOl  S«-«742a:  na  No.  SR-NASO- 


8«n-R«9Ulalory  OrganizalkMis;  Notice 
d  FWng  and  Ordar  Orammg 


Pracoaad  Ruto  GtMnoa  by  Nall<.wiil 
AaoocMfOfi  of  SaciiffltM  DMlcrVt  tnc 
RelilfnQ  Id  ttio  AJIocatton  and 
OatagaOon  of  Authority  and 
Raaponawmaa  by  llta  National 
A  woetatton  of  SacurWaa  Oaalira,  Inc, 
to  NASO  RoguMlon,  Inc..  and  TIM 
NaadaQ  Stock  MmIw^  Inc. 

loiyll,  1B96. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exctiange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  Is 
liereby  given  that  on  July  2, 1996,'  the 
National  Association  of  Securities 
Dealers,,Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "CommissioQ") 
the  proposed  rule  change  as  described 
in  Items  I,  U,  and  HI  lielow,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solidl  conuoents  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change  for 
a  period  of  120  days. 


'  On  luly  8. 1996.  Ih«  NASD  Bltd  AnMndmml 
No.  1  to  tb«  propoMd  rule  chan^.  Amcndnwnl  No. 

1  unandMl  the  laDguAgt  of  [KopoMd  new 
SiihMclloni  n  C  4.  and  mCl  of  the  Delegitloo  Plan 
to  clarify  that  il  is  ptopowd  thai  the  NASD  Board 
of  Govanwn  haw  aulbof  ity  to  determine  to  botJi 
call  for  review  or  not  call  fo<  review  a  mauer  of  tJie 
•ubaidjary  Board  during  the  l&-day  period  provided 
lor  conitderation  by  ttie  NASD  Board. 

On  luiy  10.  1996.  tbe  NASD  51ed  Amendment 
No.  2  to  tbe  pnipoeed  rule  chanj^o.  Amendment  Na 

2  requeete  temporary  approval  of  the  propoied  rule 
change  for  a  period  of  120  daya.  See  Letter  tmm  T. 
Grant  (Gallery.  Senior  Vice  Preaidenl  and  General 
Counael.  NASD  to  Katberine  A.  England.  Aaaialanl 
Dbador,  DIviaioa  of  Market  ftagulalioa. 
Conunlaakn  (dated  Italy  10.  lege). 


L  Selftigalilinj  Onaniiaticm's 

SUtooMtfarihtTa 

dwPnpoMdKiilet 

The  NASD  is  proposing  to  amend  its 
lulea  to:  (1)  Add  new  Rule  0130  to  the 
NASD's  rules  delegating  to  the 
subsidiaries  of  the  NASO,  NASD 
Regulation,  Inc.  ("NASDR")  and  The 
Naadaq  Stock  Mai^et,  bic.  ("Nasdaq"), 
tbe  authority  to  act  on  behalf  of  the 
Association  as  set  forth  in  a  Plan  of 
allocation  and  Delegation  adopted  by 
the  NASO  Board  of  Governors  and 
approved  by  the  Commission  pursuant 
to  its  authority  under  the  Act;  and  (2) 
adopt  a  Plan  of  Allocation  and 
Delegation  of  Functioiu  by  NASD  to 
Subsidiaries  ("Plan")  setting  forth  the 
purpose,  fiuiction,  governance, 
procedures  and  responsibilities  of  the 
NASD,  NASDR  and  Nasdaq,  following 
the  reorganization  of  the  NASD. 

The  proposed  rule  change  submitted 
herein,  with  exceptions,  was  previously 
filed  with  the  Commission  in  SR- 
NASD-9&-16  and  was  simultaneously 
published  for  comment  and  approved 
by  the  Commission  on  a  temporary  basis 
for  a  period  of  90  days.'  Release  34- 
37107  contained  the  full  text  of  the 
proposed  rule  change,  with  the 
exception  of  three  amendments  thstvtit. 
Set  forth  below  are  excerpts  from  the 
Plan,  marked  to  show  the  three 
amendments.  Additions  to  the  Plan  are 
in  italics;  deletions  are  in  brackets.' 

Plan  of  AUocaUoa  and  Delegation  of 
Functions  by  NASO  to  Subeidiaries 

L  NASD,  Inc. 


C.  Board  ofGovemon 

1.  Composition:  The  NASD  Board  of 
Governors  ("NASD  Board")  shall  be 
composed  of  st  least  Nine  (9)  and  no 
more  than  thirteen  (13)  Governors,  a 
majority  of  whom  shall  be  Non-industry 
(including  at  least  Two  (2)  Public 
Governors).  The  Chief  Executive  Officer 
("CEO")  of  NASD  shall  be  a  Governor. 
In  the  event  that  the  NASD  Board  shall 
consist  of  Eleven  (11)  or  more 
governors,  at  least  Three  (3)  shall  be 
Public  Governors. 

2.  Election  Procedures 

a.  Commencing  with  the  selection  of 
Governors  to  take  oflice  on  April  of 
1997.  Governors  (except  the  CEO  of 
NASD)  shall  be  elected  by  a  majority 


>  Securitlaa  Exdiange  Ad  Relaale  No.  37107 

(April  1 1 ,  i9sel.  ei  FS  leeea  (April  is.  isMi) 

(Releaae  34-37107). 

'  Tba  Commlaaioo  is  separately  approving  SR- 
NASD-«e-20.  amending  the  NASO  By-Laws 
(aMiaialent  with  tba  Plea,  for  a  period  of  120  daya. 
See  Securities  Exchange  Act  Release  No.  37424 
Oulyll.lSDe). 


vote  of  those  members  of  Itie  NASD 
casting  ballots  on  a  slate  of  nominees 
presented  to  the  NASD  membership  by 
the  National  Nominating  Comniittse  for 
election  by  seoet  ballot, 
b.  National  Nominating  (Committee 

(1)  The  National  Nominating 
Committee  shall  be  comptiaed  of  at  least 
Six  (6)  and  not  more  than  Nine  (9) 
members,  equally  balanced  betuveen 
Industry  antl  Non-industry  Committee 
Members  (including  at  least  Two  (2) 
Public  Committee  Members).  I^  the 
event  that  the  Nominating  Committee 
shall  consist  of  Seven  (7)  or  more 
members  at  least  Three  (3)  shall  be 
Public  C^ommittee  Members.  If  at  any 
time  there  shall  be  an  odd  number  of 
members  of  the  National  Nominating 
Committee,  Nim-industry  Committee 
Members  shall  be  in  the  majority.  No 
officer  or  employee  of  the  Association 
shall  serve  as  a  member  of  the  National 
Nominating  Committee  in  any  voting  or 
non-voting  capacity.  Two  members  of 
the  National  Nominating  Committee 
shall  be  seletrted  t^  each  of  the 
Subsidiaries  and  the  NASD.  No  more 
than  three  of  the  Committee  Members 
and  no  more  than  two  of  the  Industry 
Committee  Members  shall  be  current 
members  of  the  NASD  Board  or  of  the 
Board  of  I}itectors  of  one  of  the 
Subsidiaries  (collectively  the 

'  "Assrxnation  Boards").  Any  member  of 
the  National  Nominating  (Committee 
who  is  a  current  member  of  any 
Association  Board  shall  be  in  his/her 
final  year  of  service  on  any  Assodalion 
Board. 

(2)  Members  of  the  National 
Nominating  C:ommittee  shall  be 
appointed  annually  by  the  NASD  Board 
and  may  be  removed  for  cause  by  a 
majoriw  vote  of  the  NASD  Board. 

(3)  The  National  Nominating 
Committee  shall  propose  to  the  NASD 
Board  one  or  more  nominees  for  each 
vacant  or  new  Ckivemor  position,  and 
for  etch  Director  position  on  the  Boards 
of  Directors  of  the  Subsidiaries. 

3.  Contested  Elections. 

a.  A  candidate  for  the  NASD  Board 
who  has  not  been  nominated  pursuant 
to  Section  2.b(3)  above  may  be 
(included  on  tbe  ballotj  nominated  by 
petition,  for  the  term  of  office  specified 
by  the  Board  for  the  vacant 
governorship,  if  the  candidate  presents 
duly  executed  petitions  to  the  National 
Nominating  Committee  demonstrating 
that  such  candidate  has  the  support  of 
Two  (2)  percent  of  the  members  ef  the 
NASD. 

b.  A  candidate  for  the  NASO  Board 
ishallj  maybe  [ceitified  by  the  National 
Nominating  Committee  and)  included 
on  the  ballot  only  if  the  Committee 
certifies  that  the  candidate's  petitions 
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are  duly  executed  by  the  re(]uisite 
number  of  members  of  the  NASD  and 
that  the  candidate  meets  the 
qualifications  for  the  position  to  be 
filled,  as  defined  in  section  LA.  above. 
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C.  NASDR  Board  Procedures 

1.  Disciplinary  Actions — Any  initial 
discapUiuiry  decision  of  the  Asstxnation, 
including  dismissals,  may  be  appealed 
to  tbe  NBCC  within  IS  calendar  days,  or 
called  for  review  by  the  NBCC  within  45 
calendar  days,  as  set  forth  in  the  Code 
of  Pnxxdure.  A  decision  of  the  NB(X 
may  be  called  for  review  by  any  member 
of  the  NASDR  Boerd  not  later  than  its 
meeting  next  following  the  NBCC's 
decision.  A  decision  of  the  NBCC  or  the 
NASDR  Board  may  be  called  for  review 
by  any  member  of  the  NASD  Board  not 
later  than  its  meeting  next  following  the 
decision  of  the  NBCC  or  NASDR  Board 
but  whirJi  is  15  calendar  days  or  more 
following  the  decisions  of  the  NBCX  or 
NASD  Board.  Any  disciplinary  decision 
not  appealed  or  called  for  review  shall 
become  the  final  action  of  tbe 
Association  upon  the  expiration  of  the 
time  allowed  for  appeal  or  call  for 
review.  A  respondent  has  the  right  to 
appeal  a  final  action  of  the  Association 
taken  by  the  NBCC,  NASDR,  or  NASD 
to  the  SEC. 

2.  Statutory  Disqualification 
Decisions — any  decision  of  the  NBCC 
with  respect  to  statutory  disqualification 
may  be  called  for  review  by  any  member 
of  the  NASDR  Board  not  later  than  its 
meeting  next  following  the  NBCC's 
decision.  A  decision  of  the  NB(X  or  the 
NASDR  Board  may  be  called  for  review 
by  any  member  of  the  NASD  Board  not 
later  than  i(s  meeting  next  following  the 
decision  of  the  NBCC  or  NASDR  Board 
but  which  is  15  calendar  days  or  more 
following  the  decision  of  the  NBCC  or 
the  NASDR  Board.  Any  decision  that  is 
not  called  for  review  shall  become  the  . 
final  action  of  the  Assixiation  upon 
expiration  of  the  time  allowed  for 
appeal  or  call  for  review.  A  respondent 
has  the  right  to  appeal  a  final  action  of 
the  Association  taken  by  the  NBCC, 
NASDR  or  NASD  to  the  SEC. 

3.  Rule  Filings — Any  rule  change 
adopted  by  the  NASDR  Board  that 
impoees  fees  or  other  cJiarges  on 
persons  or  entities  other  than  NASD 
members  or  that  the  NASDR  Board 
refers  to  the  NASD  Board  because  in  the 
view  of  the  NASIW  Board  it  raises 
significant  policy  issues  shall  be 
reviewed  and  ratified  by  the  NASD 
Board  before  becoming  the  final  action 
of  the  Association.  If  the  NASDR  Board 


does  not  refer  a  rule  rjiange  to  the 
NASD  Board  for  review,  the  NASDR 
Board  action  will  become  the  final 
action  of  the  Association  unless  called 
for  review  by  any  member  of  the  NASD 
Board  not  later  than  its  meeting  next 
following  the  NASDR  Board's  action  but 
which  is  IS  calendar  days  or  more 
following  the  action  of  the  NASDR 
Board.  During  the  process  of  developing 
rule  proposals,  NASDR  staff  shall 
consult  with  and  seek  the  advice  of 
Nastlaq  staff  before  presenting  any  rule 
proposal  to  the  NASDR  Board. 

4.  Notwitlistanding  the  requirements 
set  forth  in  paragraphs  1  through  3  of 
this  Section,  the  NASD  Board  may 
determine  it  is  advisable  to  call  or  not 
call  for  review  any  disciplinary  action, 
statutory  disqualification  decision,  or 
rule  change  within  the  15  calendar  day 
period  following  the  decision  of  the 
NBCC  or  the  NASDB  Board,  as 
applicable. 

m.  Delagatioa  to  Naadaq 


C.  Nasdaq  Board  Procedures 

1.  Listing/Delisting  Decisions — ^Any 
initial  decision  of  Nasdaq  staff 
concerning  the  listing  or  delisting  of 
securities  on  The  Nasdaq  Stock  Market 
may  be  appealed  to  the  Nasdaq  Listing 
ima  Hearing  Review  Committee 
("Listing  Committee")  vdthin  IS 
calendar  days,  or  called  for  review  by 
any  member  of  the  Listing  Committee 
within  45  days,  as  set  forth  in  the  Code 
of  Procedure.  A  decision  of  the  Listing 
Committee  may  be  called  for  review  by 
any  member  of  the  Nasdaq  Board  not 
later  than  its  meeting  next  following  the 
Listing  Committee's  decision.  A 
decision  of  the  Nasdaq  Board  may  be 
called  for  review  by  any  member  of  the 
NASD  Board  not  later  than  its  meeting 
next  following  the  Nasdaq  Board's 
decision  but  which  is  IS  calendar  days 
or  mora  following  tlie  decision  of  the 
Listing  Committee  or  the  Nasdaq  Board. 
Any  decision  not  appealed  or  called  for 
review  shall  become  the  final  action  of 
the  Association  upon  expiration  of  the 
time  allowed  for  appeal  or  call  for 
review.  An  issuer  has  the  right  to  appeal 
a  final  action  of  the  Association  taken 
by  the  Listing  Committee,  Nasdaq  Board 
or  NASD  to  the  SEC. 

2.  Rule  Filings — Any  rule  change 
adopted  by  the  Nasdaq  Board  that 
imposes  fees  or  other  charges  on 
persons  or  entities  other  than  NASD 
members  or  issuers  or  that  the  Nasdaq 
Board  determines  to  refer  to  the  NASD 
Board  because  in  the  view  of  the  Nasdaq 
Board  it  raises  significant  policy  issues 
shall  be  reviewed  and  ratified  by  the 


NASD  Board  before  becoming  the  final 
action  of  the  Association.  If  the  Nasdaq 
Board  does  not  refer  a  rule  change  to  the 
NASO  Board  for  review,  the  ttewUq 
Board  atlion  will  become  the  final 
action  of  the  Association  unless  called 
for  review  by  any  member  of  the  NASO 
Board  not  later  than  its  meeting  next 
following  the  Nasdaq  Board's  ac:tion  but 
which  is  IS  calendar  days  or  more 
following  the  action  of  the  Nasdaq 
Board.  During  the  prtxsss  of  developing 
rule  proposals.  Nasdaq  staff  shall 
cxinsult  with  and  seek  the  advice  of 
NASDR  staff  before  presenting  any  rule 
proposal  to  tbe  Nasdaq  Board. 

3.  Notmthstanding  the  requirements 
set  forth  in  paragraphs  I  and  3  of  this 
Section,  the  NASD  Board  may 
determine  it  is  advisable  to  call  or  rmt 
call  for  review  any  listing/delisting 
decision  or  rule  change  within  the  IS 
calendar  day  period  following  the 
decision  of  the  Listing  Committee  or  the 
Nasdaq  Board,  as  applicable. 


n.  SaW'SagnUloiy  OyganisatieB't 
Staicraail  oflhe  PurpoM  of;  and 
Slaluiary  Baaia  for,  the  Pn^oaed  Rak 


In  its  filing  with  the  Oimmission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
cximments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  sucdi 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

(a)  Purpose  of  the  Proposed  Rule  Change 

Deaoription  of  Plan 

The  Plan  is  organized  in  three 
principal  parts,  one  for  each  of  the  three 
major  entities  that  will  constitute  the 
reorganized  NASD:  the  parent 
corporation.  National  Association  of 
Securities  Dealers.  Inc.:  the  regulatory 
subsidiary,  NASD  Regulation,  Inc.:  and 
the  stock  market  operating  subsidiary. 
The  Nasdaq  Stock  Market,  Inc*  Tbe 


*  The  Plan  does  not  discuss  other  %vfaoUy  owned 
Bulisidiary  corporations  of  tbe  NASD,  such  aa.  the 
Securities  Dealers  Rial^  Purr  basing  Group.  Inc.  and 
Securities  Dealers  liuurance  Co..  Ltd  These  and 
any  other  wholly  owned  subsidiaries  of  the  NASO 
not  described  in  the  Plan  do  not  perform  any  of  tile 
Aaanriat  ion's  ragulatoiy  functions  or  the  operating 
funcUooa  related  to  tiie  operation  of  The  Naadaq 

Coetiauad 
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Plan.  Ihs  contents  of  wriiich  are  8»lf- 
explanatory,  describw  tfa*  purpows, 
functioiu,  govemano*.  procadum  and 
iMponslbilitiOT  of  each  ontity . 

Th«  iint  part  of  the  Plan  daicribas  the 
parant  corparelion,  Natiooal 
Association  of  Securities  Daalan,  Inc. 
The  Plan  sets  forth  the  puipcsa  and 
function  of  the  NASO;  the  compoeition 
of  the  Board  of  Govemon,  including 
proviaioDs  releting  to  the  qualifications 
br  Govamort,  election  procsduras. 
creation  of  a  National  Nbminating 
Committee,'  term  of  office,  vacancies 
and  removal  from  office;  the  fimction, 
composition  and  reporting  stnictuie  of 
the  Audit  Committee  and  the  Office  of 
International  Review:  the  functiaa  and 
compoeitioa  of  the  Management 
Composition  Committee;  and  the 
Commission's  access  to  and  statue  of 
ofBcns,  diiectocs,  emploveas.  books, 
racofds  and  premises  of  the 
subsidiaries. 

The  second  part  of  tlta  Plan  deactibea 
the  regulatory  subsidiary,  NASD 
Kegulatlon.  Inc.  The  Plan  sets  forth  the 
delsgatian  of  authority  to  NASDR  by  the 
NA9};  the  purpose,  function  and 
authority  of  NASDR;  the  composition  of 
and  qualifications  for  members  of  the 
Board  of  Directors  from  1997  forward, 
including  pn>visions  rslatlng  to  election 
procedures;  the  hmctian  and 
composition  the  National  Business 
Conduct  Committee;  the  Board's 
procedures  for  reviewing  diadplinary 
•ctions,  statutory  disqiwiflcatioa 
dadsiona  and  propoaed  rule  change 
recommendations;  and  the  Board's 
procedures  for  initiating  actions. 

The  third  part  of  the  Plan  deactibea 
the  stock  market  operating  subsidiary. 
The  Naadaq  Stock  Market.  Inc.  The  Plan 
aau  forth  the  dslegatioo  of  authority  to 
Naadaq;  the  purpose  and  fiinctirai  of 
Naadaq;  the  composition  of  and 
qualifications  for  monbers  of  the  Board 
of  Directon,  including,  provisions 
relating  to  election  procedures  and  the 
authority  of  the  Bond;  the  Board's 
procedures  for  reviewing  Ustii^ 
delisting  decisions,  and  rule  change 
racommendations;  the  Board's 
procadurea  for  initiating  actions;  the 
nmctians  and  corapodtion  of  the 
Qoslity  of  Markets  Committee;  and 


SiKk  MukM.  la  addition  tla  Flai  <k«  aM  Mliina 
Ik*  NA3iri  omMtiUp  rah  In  cocjionUcxa  neh  M 
Hw  Naliaml  SkoMm  Onri^  Cmpontian  « tha 
OapoattDiy  Tkm  CoBixny. 

•lb*  NMloaal  Nonliiallai  O^^BittM  ■lull  bt 
cqofoad  or«  Ihk  lb  nd  OM  mo*  liian  ulna 
i—iiliMi  innHy  hsUuMd  b«ri»»«ii  indiMUT  lad 
Nii»tDdBaBT  OaKtaM  Ma^m  Qnciudiia  M 
hM  tm  PiMIc  ConantRM  MnGaTrw) 
tamtmaolOa  HsUonal  NonlnaUnj  CoBBiOM 
•knll  b>  mIkwI  by  aKli  of  tk*  SubibttwlH  ind  dia 
NASD.  a(  wfalch  it  ii  uuldpawd  ihM  u  Uh<  dm* 
wUl  ba  Noo-lDduatry  Msnibcn. 


functions  of  the  Stockwatch 
Department 

Psacriptloa  of  Aiuaudiuanta  to  Plan 

The  NASD  is  filing  as  part  of  this  rule 
change  three  amendinents  to  the  Plan 
previously  approved  by  the  Commiasion 
in  SR-NASD-«e-16.  The  NASD  is 
proposing  to  amend  Article  I.C3  of  the 
Plan  that  is  titled  Contested  Elections  in 
order  to  make  clear  that:  (1)  the  term  for 
which  a  candidate  nominated  by 
petition  would  be  elected  cannot 
subsequently  be  set  by  the  Board  of 
Governors  of  the  NASD  for  a  term 
shorter  than  that  for  whi<Ji  the 
Nominating  Committee's  candidate  was 
proposed;  and  (2|  the  Nominating 
Committee  certifies  only  that  a  nominee 
has  satisfied  the  criteria  for  nomination 
by  position  in  the  category  to  be  filled 
(j.e..  Public,  Non-industry,  Industry). 

In  addition,  the  NASD  is  proposmg  to 
add  a  new  subparagraph  to  Sections 
B.C.  and  CLC  of  the  Plan.  Those  sections 
currently  spedh  that  disciplinary, 
statutory  duouaUfioition,  listing/ 
delisting,  and  rule  filing  actions  by  the 
subaidiariea  may  be  caUad  for  review  by 
the  NASD  Board  at  the  meeting  next 
following  the  subsidiary's  board 
meeting,  so  long  a*  the  NASO  Board 
meeting-is  at  least  IS  calendar  days  altar 
the  subsidiary's  Board  meeting.  With 
the  exceptioo  of  rule  filings,  an  action 
by  one  of  the  subsidiaries  that  is  not 
called  for  review  will  only  became  a 
final  action  of  the  NASD  aftertha 
expitotiao  of  tba  IS-day  period.  Rule 
filings  that  are  rdenad  by  a  subsidiary 
to  the  NASD  Board  are  permitted  to  be 
reviewed  immediately.  If,  however,  the 
rule  filing  is  not  so  referred,  the  Board's 
detonnination  to  review  or  not  review 
on  its  own  motion  must  wait  for  the 
expiration  of  the  IS-day  period.  While 
this  mandatory  time  period  ensures  that 
the  NASO  Board  %vill  have  sufficient 
opportunity  to  delannine  whether  or  not 
to  call  for  review,  there  are  situations 
where  the  NASD  believes  it  to  be  in  the 
pubfic  interest  to  expedite  its 
determination  wbetbar  or  not  to  call  for 
review  a  disciplinary,  statutory 
disqualification  or  rule  filing  action  by 
a  subsidiary  board  and,  if  a  matter  is 
called  for  review,  to  take  appropriate 
action.  Examples  of  situations  that 
might  require  such  an  expedited 
treatment  iiKlude:  proceedings  to 
revoke  the  registration  (tf  a  member  or 
person  associated  «vith  s  member  when 
the  associated  person  has  become 
subject  to  a  statutory  disqualification  n 
the  member  or  the  penoo  has  hiled  to 
pay  an  arbitration  award;  diaciplinary 
proceedings  imposing  sanctions  of 
expulsion  of  a  membor  orhar  of  an 
essodated  parson;  and  rulemaking  thai 


raaalts  Cmm  a  market  emergency  or 
otharwiaa  requins  sutmlasiaa  to  the 
Commission  on  on  expeditious  basis  in 
the  public  InterosL 

(b)  Statutory  Basis  for  the  Proposed  Rule 
diange 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(bK2)  of  the 
Act*inthat  the  tennsof  the  Plan  will 
provide  for  the  organization  of  the 
Association  in  a  manner  that  will  permit 
the  Association,  through  its  operating 
subsidiaries,  to  carry  out  the  purposes  of 
the  Act.  to  comply  with  the  Ax:t.  and  to 
enforce  compliance  by  Associatian 
members  and  persons  associated  with 
members  with  the  Act,  the  rules  and 
regulations  thereunder,  the  rules  of  the 
Association  and  the  hdeial  aacurities 
lows. 

(Bl  Self-Regulatory  Organitation's 
Statement  on  Burden  on  Competition 
The  NASO  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  compatitiao  that  is  not 
necessary  or  appcopriate  In  furthotanoe 
of  the  purpoaas  of  tna  Act.  as  amended. 

(C)  Self-Regulatory  OrganiMatioa's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Manbers,  Participants,  or  Others 
Written  comments  were  neither 
solidtad  nor  racaivad.  However,  in 
connactioo  with  the  publication  for 
mambar  vote  of  propoaed  amendments 
to  the  By-Laws  to  implement  the  Plan  In 
Notice  to  Members  95-101  (December 
11, 1995).  attached  as  Exhibit  2  to 
propoaed  rule  change  SR-NASD-gft-02, 
the  NASD  received  three  comments 
which  were  attached  as  Exhibit  4  to  that 
proposed  rule  change.  The  NASD's 
statemant  on  the  comments  received 
%<rith  respect  to  Notice  to  Members  95- 
101  is  set  forth  in  SR-NASD-9e-^2  and 
was  published  by  the  Commiasion  in 
Securities  Exchange  Act  Release  No. 
37106  (April  11, 1996).  61  FR  16944 
(April  18, 1996).  SR-NASO-96-02 
proposed  certain  of  the  By-Law 
amandmoits  iasuad  for  member  vote  in 
Notice  to  Members  95-101  (December 
11. 1995)  in  order  to  permit  the 
reorganization  of  its  Board  of  Governors 
consistent  with  the  Plan  submitted  in 
SR-NASD-9fr-18. 

m.  Data  of  EOadieaaasa  oTtke 
Profoaad  Kok  Cka^a  aad  Timing  far 
" AcUoB 


The  NASD  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  Section  ig(b)(2)  for  approving  the 


•is  U.&C  780-3. 
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propoaed  rule  chmge  prior  to  the  3Qth        during  the  90  day  period  during  whidi 
day  alter  publicatian  in  the  Federal  the  Plan  has  been  efiisctive. 

The  propoeed  rule  change,  with  the 
exception  of  the  three  amendments 
sulnnitted  herein,  was  previously  filed 
with  the  Commission  in  SR-NASD-96- 
16  and  was  simultaneously  published 
for  comment  and  approved  by  the 
Coomiission  on  a  temporary  basis  for  a 
period  of  90  days  in  Release  34-37107. 
The  90-day  approval  period  expires  on 
July  10. 1996.  No  comment  letters 
concerning  SR-NASD-96-16  were 
received  by  the  Commission.  The 
reorganizstion  of  the  NASD  Board  of 
Governors  is  also  reflected  in  proposed 
rule  changes  to  the  NASD  By-Laws 
submitted  in  rule  filing  SR-NASD-96- 
20  and  published  for  comment  by  the 
Commission  in  Securities  Exchange  Act 
Release  No.  37282  Oune  6, 1996).  61  FR 
29777  (June  12. 1996).  The  Commission 
is  granting  temporary  accelerated 
approval  to  that  propoaed  rule  change.' 

Accortiingly.  the  Commission  believes 
that  accelerating  the  approval  of  the 
proposed  rule  change  will  benefit 
members  and  the  public  interest  by  fully 
implementing  the  reorganization  of  the 
NASD  and  its  subsidiaries. 

V.  Solicitation  of  Comnienla 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  nuking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Coinmission  and  any  person,  other  than 
ithose  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  8. 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-96-29 
be,  and  hereby  is,  approved  for  a  period 
of  120  days. 


IV. 

The  Coouniasion  finds  that  the 
propoeed  rule  change  is  consistent  vrith 
the  re(|uit«nents  of  the  Act  and  the 
rtilas  and  regulations  thereunder 
applicAle  to  the  NASD  and.  in 
particular,  the  requirements  of  Section 
ISA  of  the  Ad  and  the  rules  and 
regulations  thereunder.  The 
Corrmiission  believes  that  the  propoeed 
rule  change  will  allow  the  NASD  to 
cany  out  the  purposes  of  the  Ad  to 
comply  with,  and  enforce  compliance 
by  its  members  and  associated  persons, 
with  the  provisions  of  the  Ad,  the  rules 
and  regulations  thannmder.  and  the 
rules  of  the  NASD.  Furthermore,  the 
amendments  are  designed  (with 
amendments  to  the  NASD  By-Laws 
simultaneously  approved  in  SR-NASD- 
96-20,  as  set  forth  below)  to  assure  a  fair 
representation  of  the  NASD's  members, 
in  the  selection  of  its  diredors  and 
administratioo  of  its  sKsirs  as  vrall  as 
comply  with  the  public  and  non- 
industry  partidpant  requirements  of  the 
Ad.  It  is  envisioned  that  these  rules  and 
any  subsequent  changes  that  may  be 
implemented  from  time-to-time  will 
et»ble  the  NASD  to  better  comply  with 
the  requirements  of  Section  lSA(b)(2)  in 
particular  and  the  Ad  in  general. 

The  ConunissioD  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30m  (Uy  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
that  accelerated  approval  will  enhance 
the  NASD's  ability  to  carry  out  its 
tegulatory  obligations  under  the  Ad. 
The  Commission  believes  that  the 
proposed  rule  change  is  intended  to 
accomplish  certain  allocations  and 
delegations  of  authority  necessary  to 
reorganize  the  NASD,  and  establtoh  as 
separate  subsidiaries  the  NASDR  and 
Naadaq  in  accordance  with  the 
September  1995  reconmieodations  of 
The  Seled  Cortunittee  on  Structure  and 
Governance  in  order  to  enable  the 
NASD  to  meet  its  regulatory  and 
business  obligations.  The  Plan,  which  is 
pari  of  this  proposed  rule  change,  sets 
forth  the  purpose,  functions, 
governance,  procedures,  and 
responsibilities  of  the  NASD,  the 
NASDR  and  Nasdaq  following  the 
reorganization  of  the  NASD.  The 
NASD's  Board  of  Govemore.  which  has 
been  reorganized  to  be  consistent  with 
the  proposed  rule  change,  has  held 
meetings  to  carry  out  the  business  of  the 
Assodstion.  The  subsidiaries  also  have 
held  meetings  of  the  Board  of  Diredors 
of  NASDR  and  Nasdaq  in  order  to  carry 
out  the  business  of  the  subsidiaries 


For  tile  CaauniBloo.  by  th«  Divisioo  of 
Maikal  Ragulatioa.  pursuant  to  dal^jUad 
authocity.* 

Maiaarat&McFailaad. 
OspulySecietary. 
(FR  Doc  86-18170  Piled  7-17-«e;  6:45  Mb] 


No.  M-174M;  Fie  NOk  W-NAaD- 
•WSl 

Salf-R«gula«ory  Organiiallons;  Nodea 
of  Rling  and  bnniadM*  6W8etl»«naaa 
of  PropoMd  Rula  Cttanga  by  A* 
fWianal  AoMciation  of  SaeuiWM 
DMiara,  Inc.  rNASO"  or 
"AMoeiation")  RoMIng  to  Ott 
AppneaUon  of  tha  Primary  Naadaq 
Martiat  Makar  Rula  to  Initio  PuUie 
Otfartnga 

July  11. 1896. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Ad  of  1934 
("Ad"). I  notice  is  hereby  given  that  on 
June  21. 1996.  the  National  Association 
of  Securities  Dealers  ("NASD"  or 
"Asaodation")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solidt 
comments  on  the  proposed  rula  change 
fiom  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substaace  of 
tke  Propoaed  Rule  Change 

The  NASD  proposes  to  amend  NASD 
Rule  4612.'  the NASDs fVimary  Nasdaq 
Market  Maker  Standards  Rule  ("PMM 
Rule"),  to  clarify  and  codify  NASD 
interpretations  with  resped  to  the 
application  of  the  PMM  Rule  to  initial 
public  offerings  ("IPOs").  A  more 
detailed  explaiution  and  description  of 
these  interpretations  will  also  be 
provided  in  a  Special  Notico-to- 
Members  to  be  Issued 
contemporaneously  with  the  submission 
of  this  filing.  Proposed  new  language  is 
italicized: 

NASD  Role  461Z  PriBary  Naadaq 
Market  Maker  Standarda 


(g)(2)*   •   • 

(B)  For  initial  public  oftsrings  (IPOs): 
(i)  the  market  maker  may  register  in 
the  oflering  and  immediately  become  a 


'  Saa  Sacoiltiaa  Gichaii(s  Aa  Ralaaaa  No.  37424 
Dial;  11.  IMS). 


•  17  CFS  2O0.3O-3(aXl2). 

'  IS  VS.C  7SrtbKll 

■  Prior  to  Uia  ravision  of  tha  NASD  ManiuL  Rttla 
4S12  lau  Saction  41  otiba  NASO  Rnlaa  oTFtlr 
PncUca. 
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Primary  Nudaq  Market  Maker  if  ft  is  a 
Primary  Nasdaq  Maifcat  Mabar  in  80% 
ofthe  sacuiiUas  in  which  it  has 
ngistsTsd:  providad.  tumrarar,  diat  If.  at 
the  and  of  tas  first  rsviaw  paitod.  ttis 
Primary  Nasdaq  Maikst  Makar  has 
writhdrawn  on  an  imaxcuaad  baais  bom 
the  security  or  has  not  satisfied  the 
qualification  criteria,  it  shall  not  be 
afforded  a  Primary  Nasdaq  Market 
Maker  designation  on  any  subsequent 
initial  pubUc  oSaclngs  for  the  next  10 
businsas  days;  or 

(ii)  the  market  maker  ragistan  in  the 
stock  as  s  ragulsr  Nasdaq  market  maker 
and  salisfias  the  qualificatian  criteria  for 
the  next  review  period. 

(C)  For  purposes  of  subparagraph 
(BKi)  above: 

0)  an  issue  ceases  to  be  an  IPO  once 
it  has  traded  on  Nasdaq  for  five  (S) 
business  days;  and 

(ii)  the  applicable  first  imriew  period 
for  IPOs  that  come  to  market  diuiag  the 
lattfive  (5)  buMinetM  days  of  a  monlh  is 
the  calendar  month  after  the  month  in 
which  the  IPO  commenced  trading  on 
Nasdaq. 

n.  SeU-trngeUtarj  Osgauaisaljaa's 
SlalMa^ Basis  far,  Itoftopoasd  Kale 


In  its  filing  with  the  Commission,  the 
NASD  included  statsoMnts  caooamlng 
the  purpoes  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
and  Special  Notice-to-Membars  may  be 
examined  at  the  places  spsdSsd  in  Item 
IV  below.  The  NASD  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  stslements. 

A.  Self-Regulatory  Orgfuiixation's 
Statement  ofthe  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  Jime  29, 1994.  the  SEC  approved 
the  NASD's  short-sale  rule  applicable  to 
short  sales  '  in  the  Nasdaq  National 
Market  ("NNM").*  The  nUe,  which  has 
been  approved  by  tlie  Commission  on  a 


>Tb(  Mm  "fhnt  ■!•"  niaclDi  isla  >(• 
Mcnriqr  which  lh«  Milir  doM  Balaam  orn;  ale 
whldi  laocouminiMad  h;  lb*  dalhrwT  of  •  HciiillT 
tiMwil  b;,«  ior  liiaacamiat  ot  Iha  mUw.  To 

dofonDine  wbaOur  « lak  is  a  ihorl  Hio.  ""Httt 
must  adhen  ro  tlw  (krmitioo  of  s  "shorr  solo" 
conuiiMd  In  SEC  Rul<i  3t>-3.  which  nil*  Is 
iQcorporatMl  Into  Nasdaq's  sbon  sala  rala  by  NASD 
Rul«33SO(li)(l)- 
•  Sn  SKuritias  Sadunia  Act  tllini  No.  M277 

Uun.  2S.  isea).  s9  Fit  Mass  Only  r,  iss4l  (onto 

tpfnwistg  FUa  Na  SII-NASD-42-12). 


pilot  bask  through  August  3. 1906.' 
prohibits  mamb«  firms  bom  ethcting 
short  salaa  at  or  below  the  current  in^de 
bid  as  itisssminatad  by  the  Naadaq 

ram  whenever  that  bid  is  lower  than 
previous  inside  bid.* 

In  ortlar  to  ensure  that  market  makar 
activitias  that  provide  liquidity  and 
continnlty  to  the  market  are  not 
adversely  constrained  when  the  short 
sale  rule  is  invoked,  the  rule  provides 
an  exemption  to  "qualified"  Nasdao 
market  makers.  Even  if  a  maricat  maker 
is  sble  to  avail  itself  of  the  qualified 
market  makar  exemption,  it  can  only 
utilize  the  exemption  firom  the  short  sale 
rule  for  transactions  that  are  made  in 
connectiso  with  horur  fide  market 
making  activity.  If  a  market  maker  does 
not  satisfy  the  requirements  for  a 
qualified  market  maker,  it  can  remain  a 
market  maker  in  the  Nasdaq  system, 
however,  it  can  not  take  advantage  of 
the  exainption  from  the  rule. 

Prom  February  1, 1906  to  August  3, 
1906,  a  "qualified"  Nasdaq  mariiet 
maker  is  defined  to  be  a  market  makar 
that  satisfies  the  critaria  for  a  PMM 
found  in  NASD  Rule  4612.'  To  qualify 
as  s  PMM.  market  makan  must  satisfy 
at  least  two  ofthe  following  three 
criteria:  (1)  The  market  maker  must  be 
St  the  best  bid  or  best  offer  as  showm  on 
the  Nasdaq  system  no  less  than  35 
percent  ofthe  time;  (2)  the  market 
maker  must  maintain  a  spread  no 
greater  than  102  percent  of  the  average 
dealer  spread;  or  (3)  no  more  than  SO 
pemet  ofthe  market  maker's  quotation 
updates  may  occur  without  b^ng 
accompanied  by  a  trade  execution  of  at 
least  one  unit  of  trading.  If.  however,  the 
market  maker  satisfies  only  one  of  the 


■  Sao  Sacurillas  Exthaoaa  Ad  Ralaaaa  Na  SS51I 
(Nor.  30.  ISaS).  SO  FK  S2S1S  (Dae  S.  ISSS)  (ordai 
ap|lto>lil|  FU*  No.  Sa-NASD-SS-SS). 

•  Naadao  oalcBlalia  Iba  iMlda  bid  and  tho  batt 
bid  bom  all  mmkat  makan  is  Iba  aacority 
(locladlat  biA  OS  babalf  of  axcbvfaa  trndini 
Nasdaq  saeniMaa  oo  as  onlialad  Iradint  pcMlatH 
basis),  aod  dImanlaalaB  symbols  to  daaola  wfaaoa' 
tha  cunaol  laslda  bid  la  an  "up  btd"  or  a  "down 
bid.-  Sfiacillcally.  an  "op  bid"  is  dantad  by  a 
Sman'np"  snow  symbol  and  a  "down  bid   la 
daootad  by  a  fad  "down"  arrow  symboL 
Acconkigly.  ibiinl  m  aaaeigtlnn  ban  tha  rah.  a 
mooihar  can  not  aflicl  a  sfamfSal*  a(  ar  balow  Ito 
inalda  Ud  In  a  socnrHy  in  itt  moiicMary  accoonl 
or  an  acooonlol  a  cQsAomar  iftbai*  la  a  f«d  airow 
nod  to  tha  saoBity's  ayasbol  on  tba  scnaa.  in  ocdar 
to  afliol  a  "taial"  itaal  tak  OB  a  down  Ud.  Ik* 
shon  sola  miM  bo  iaacniad  al  a  mlot  al  laaal  s  M« 
o(  a  poM  ahoaa  tlia  omaM  inaida  bid.  Coomaaly. 
ifthasacacily'saymbol  haaayaan  opsnownan 
tt>  it.  momban  can  abet  shon  s^as  in  Iha  Mcmtly 
wtthoul  any  naUctiaoa.  Tb*  nila  la  in  aflhd  doAv 
noonal  domaatic  markal  boon  (S-.ao  ajB.  ID  «90 
pjn..  Ksatani  Standard  Tima). 

'  Baiora  di*  PMM  standatds  want  into  aOsct.  a 
"qnahflad  markat  makar"  was  dafinad  lo  bo  a 
markal  makar  that  had  amamd  qnolatiao*  in  Iha 
relavaot  sscurity  oo  sn  unlnlanuplad  basis  (or  tha 
pracading  10  buahiaaa  days,  tha  so-cillod  to-imf 


critatia,  the  market  makar  may  still 
qualify  as  a  PMM  if  tha  market  makar 
executes  IVi  times  its  "ptt>portionata" 
vohime  in  the  stock-S  If  a  market  maker 
U  a  PMM.  a  "P"  indicator  U  displayed 
next  to  its  market  makar  identification 
to  denote  that  it  is  a  PMM.* 

With  teniect  to  initial  public 
ofhrings,  tne  PMM  Rule  provides  that  if 
a  member  firm  has  obtained  PMM  status 
In  80  percent  or  mose  of  the  alodcs  in 
which  it  has  registered  ("80  Putctat 
Firm"),  the  firm  may  inmwdiately 
become  a  PMM  in  an  IPO  by  registering 
and  entering  quotations  in  the  issue.'" 
However,  if  the  firm;  (1)  withdraws  from 
the  IPO  on  an  tmexcused  basis  any  time 
during  the  calendar  month  in  which  the 
IPO  cnminenced  trading  on  Naadaq  or 
(2)  fails  to  meet  the  PMM  atandards  for 
the  month  in  which  the  IPO  conunenced 
trading  on  Nasdaq,  then  the  entire  firm 
is  pradudsd  from  becoming  a  PMM  in 
any  other  BO  for  ten  business  days 
foUowing  unaxcuaed  vrithdrawal  or 
Eiihira  to  meet  the  PMM  standards  ("10- 
day  penalty  rule").*' 

The  purpoae  of  the  inatant  rule  filing 
is  to  smend  tha  IMM  Rule  to  implement 
and  codify  two  recant  NASD 
interpretations  ooncaming  the  operation 
of  the  PMM  Rule  in  IPO  situations.  The 
first  amendment  reflects  that  a  newly- 
listed  Nasdaq  iasue  ceases  to  be  an  IPO 
once  it  has  traded  on  Nasdaq  for  five 
business  days.  Thus,  if  an  "80  Percent 
Pirm"  registered  in  a  stock  on  the  siirth 
business  day  after  the  issue  was  first 
listed  on  Nesdaq  aiui  theraaftar 
withdrew  from  the  stock  on  an 
unexcused  basis  during  the  calendar 
month  in  which  the  issue  commenced 
trading  on  Nasdaq,  the  firm  would  not 
be  subject  to  the  "10-d«y  penalfy 


■  For  axanpla.  1/ tbma  ara  10  maiial  makara  In 
a  slock,  aach  daaiar's  pseportionaio  sban  roluma 
would  bs  10  paRoat:  diaraiDra.  tVk  Uiam 
pnpoilionala  sbon  nhuna  would  maan  IS  parcani 
of  overall  voluma. 

•Tba  raviaw  parlod  for  saliaiKtlao  of  Iha  PMkI 
paikauianoa  sUndania  U  ona  calandar  month.  If  a 
PMM  kaa  not  aaislad  tha  dmabold  standards  sAsr 
a  paMcolar  naiow  period,  tha  PMM  daaignalion 
will  ba  ranoYad  rnmaaniliig  on  tba  n««  boslnaas 
day  Mlowing  nadca  of  fallnn  lo  comply  with  Iha 
sttndvds.  ktekot  soakara  mnr  raqualify  lor 
dasinaltaB  a*  a  Primary  Markal  Makar  by  mtisfrini 
Iha  unahold  standsrda  far  tha  oexl  ravisw  pariod. 

^Tha  PMM  mla  alao  haa  provisions  spplicabJa 
lo  iocondaiy  oflsfings  and  margar  and  acquisition 
sitoatioaa.  Sos  sobporagraphs  ^2KAI  and  (iXJ)  of 
NASOitala4ei2. 

*  *  n  a  aarkat  makar  warn  lo  lagistar  in  an  IPO  as 
a  noo-PMM  daaplla  Iha  hct  that  Us  firm  mM  tha  80 
Pwoaol  Taal.  tlwi  iha  l*n.day  panalty  rala  Mould 
not  bo  adisalad  if  tba  markal  makar  war*  lo 
wUhdiaw  from  tha  IPO  OQ  OB  unaacusod  basis  or 
Ul  lo  most  a>t  PMM  slandarda  far  Iha  imii*.  Sinca 
Nasdaq  automatically  appanda  a  PMM  daalfoatioo 
10  ao  "so  Parcaol  Firm"  whan  it  f«Bialars  In  an  IPO. 
it  ia  locumbaot  upon  iha  firm  to  oolify  Nmdaq 
Markal  Oparation*  wfaan  U  wisbaa  to  trada  as  a  noi>. 
PMM  in  an  IPO  bafasa  it  begins  qootlog  Iha  iasaa. 
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rule."  IS  The  second  amendment 
provides  &at  the  applicable  first  PMM 
review  period  for  IPOs  that  come  to 
maricat  during  the  last  five  business 
days  of  a  month  is  the  calendar  month 
after  tha  month  in  which  the  IPO 
mmmmioad  trading  oo  Nasdaq.  Thus,  if 
an  IPO  oomea  to  mariast  on  the  last  day 
of  a  month,  the  applicable  PMM  review' 
period  would  be  the  next  hill  calendar 
month,  not  the  single  day  on  wliicfa  the 
issue  was  first  listed  on  Nasdaq.  The 
NASD  believaa  this  amendment  is 
appropriate  because  it  avoids  situations 
where  NASD  members  may  be 
potentially  subject  to  the  "ten-day 
penalty  rule"  beaed  on  just  a  few  days 
of  trading  activify. 

2.  Sututory  Basis 

The  NASD  believes  the  proposed  rule 
chaiiae  is  consisteni  with  Section 
lSA(bK6)'of  the  Act"  SecUon  15A(b)(6) 
re(]uires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  NASD  believes  the 
proposed  rule  change  will  help  to 
ensure  the  fair  and  efficient  operation 
and  administration  of  the  PMM  Rule. 
The  NASD  sbo  believes  the  proposed 
rule  change  will  help  to  ensure  uiat 
NASD  members  imdarstand  the 
operation  ofthe  PMM  Rule. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 
The  proposed  rule  change  does  not 
impoee  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  ofthe  purpoees  ofthe  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Prom 
JMmihers.  Participants,  or  Others 

The  Association  has  neither  solidled 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Dale  of  EfiKUvaness  of  the 
Fiu|iuaad  Kala  rhangs  and  Tlmlag  far 
'    lAcdoa 


The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 


interptatatioa  with  respect  to  the 
meaning,  administiatioii.  or 
enforcement  of  an  existing  rule  and, 
therefore,  has  become  eOecUve  pursuant 
to  SecUon  19(b)(3HA)  of  the  Act  >•  and 
subparagraph  (e)  of  Rule  19t>-4 
thereunder." 

At  any  time  within  sixfy  days  ofthe 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abr^ate 
such  rule  change  if  it  appears  to  tbs 
Commission  that  such  action  is 
necassary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpoees  of  the  Act. 

IV.  SoUcitatiaa 


No.  M-87438;  Fas  Me.  SiMlvaB- 


Interested  persons  are  Invited  to 
submit  written  ilata.  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Ckimmission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Ckipies  of  the 
submission,  all  subsequent 
smendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  acoonlance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  (Dommission's  Public  Reference 
Room.  Cxipies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Natioiial 
Association  of  Securities  Dealers,  Inc. 
All  submissions  should  refer  to  File  No. 
SR-NASD-g6-25  and  should  be 
submitted  by  August  8. 1996. 

For  the  OnuniMion,  by  tha  Division  of 
Market  Rogulatioa,  pursuant  lo  delagated 
sutliority.'" 

Margant  H.  McFariaad, 
DsputySacrstoiy. 
IFR  Dcx:.  96-1(171  Filed  7-17-96;  8:45  ami 


ofFWn^  of  AfMlMHiafit  No.'Sto 
PropoMd  IWa  Chang*  by  Ntv  York 
Stoek  bchang*,  bw.  HaMfeig  to 
Amandmant  of  Exchanga  fWa  91 

)uly  11, 1996. 

Pursuant  to  Section  19(b)(1)  ofthe 
Securitiea  Exdiange  Act  of  1934 
("Act"),  15  U.S.C.  S  78s(bXl).  notice  is    ■ 
hereby  given  that  on  June  28. 1996,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exdiange")  filed  with  the 
Securities  and  Exchange  Commiasion 
("Commission")  the  propoaed  rule 
change  as  described  in  Items  I.  n  and  in 
below,  which  Items  have  been  prepared 
by  the  sslf-regulatory  organization.  The 
Commission  is  publishing  this  notice  lo 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-lagiilatory  OigaBizatiaa'a 
Stateaaat  of  the  Terms  of  Suhslaace  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
further  smendments  to  RiJe  92  which 
would  allow  member  organizationa  to 
trade  along  with  customers  when 
liquidating  a  block  position  or  rmgaging 
in  arbitrage,  subject  to  certain 
conditions,  and  which  would  limit  the 
circumstances  under  which  Rule  92 
would  apply  to  trades  by  a  member  or 
member  organization  off  Ibe  Exchange. 

The  following  is  the  text  of  the 
proposed  rule  change  marked  to  reflect 
all  of  the  proposed  changes  to  the 
current  rule.'  Additions  to  the  current 
rule  are  in  italics  and  deletions  are  in 
brackets. 

Rale  92:  UmitaHoM  on  Ntaaban' 
Tkadiag  Becaaae  of  CnstoBers'  Order* 

1(a)  No  member  shall  (1)  personally 
buy  or  initiate  the  purchase  of  any 
security  on  the  Exchange  for  his  own 
eccotmt  or  for  any  account  in  which  he, 
his  member  organization  or  any  other 
member,  allied  member  or  approved 
person,  in  such  oiganization  or  officer 
thereof,  is  directly  or  indirectly 
interested,  while  such  member 
personally  holds  or  has  knowledge  that 
his  member  orgsnization  holds  an 
unexecuted  market  order  to  buy  such 
security  in  the  unit  of  trading  for  a 
customa,  or  (2)  personally  sell  or 


"Tba  ayikal  makar,  howonr,  wmUd  ba  subiaci 
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ioMialB  Iha  sab  of  uy  Mcufity  on  the 
ExcfaangB  for  any  tacit  aocounl,  whils 
b*  pataawlly  holds  or  ho*  knowMg* 
thai  hla  mainbar  oigmlMtioo  holda  an 
unamacutBd  markat  oidar  to  sail  nicb 
aacurity  in  the  unit  of  trading  for  a 
cuatonmr. 

(b)  No  nwmbar  shall  (1)  panooally 
buy  or  initiate  the  puirhasn  of  any 
security  on  the  Sxchaage  for  any  such 
annnunl,  at  or  below  tha  price  at  which 
ha  pasMoatly  hoMa  or  has  knowiadga 
that Jbla  ■amhsr  osaanlaatiuu  holda  an 
■aanaculad  Kumaopriea  onlar  to  hay 
nseh  aacMrily  in  dM  hbH  of  tnMSne  far 
riZlLpanaaaUy  aail  or 
wof  any  sanflity  on  tha 
>  fas  ay  audi  aoootint  at  or 
ahoaa  tha  price  it  whkfa  he  panonaliy 
bold*  or  haa  knowMga  thai  his  member 
orgsnuaUan  holds  an  naaxacutad 
Umitad  prfc»  ocdar  to  sail  such  security 
in  the  unit  of  trading  far  a  customer.  I 

la)  SgcepI  ca  pniUhd  in  Aa  Rule,  no 
menilMr  or  oieintar  orfpaiMMien  shall 
caute  the  entry  of  on  aider  to  buy  (tell) 
any  Bxchange-litled  security  on  the 
BMchamgB  or  any  other  market  center  for 
airy  aecotutt  In  which  tuch  member  or 
member  orgimiMation  or  any  approved 
pereon  dtinof  i*  daectly  or  irtmedfy 
intereeied  (a  "proprietary  order"),  if  the 
pettooreeponsibie  for  the  entry  of  such 
order  hai  knowMge  of  any  particular 
aite*acuted  atelomer'M  order  to  buy 
(adit  mtdi  tecurity  which  could  be 
executed  at  the  same  price. 

(b)  A  member  or  member  orgaruMaHon 
may  enter  a  proprietary  order  while 
representing  a  customer  order  which 
could  be  executed  at  the  same  price, 
prorided  the  customer's  order  is  not  for 
the  account  of  an  irtdividual  investor, 
and  the  custoaier  has  given  express 
permission,  including  an  understanding 
of  the  relative  price  and  size  of  allocated 
execution  reports,  under  the  following 
conditions: 

It)  the  member  or  member 
orgsnizsUaa  is  liquidating  a  position 
hMd  in  ■  proprietary  facilitation 
account,  and  the  customer's  order  is  for 
10,000  shares  or  more;  or 

(2)  the  member  or  member 
ormnization  is  engaging  in  bona  fide 
arbitrage  or  risli  arbitrage  transactions, 
and  recording  such  transactions  in  an 
^  account  used  solely  to  record  arbitrage 
transactions  (an  "arbitrage  occounl'V. 

(c)  The  provisions  of  this  Rule  shall 
not  apply  to: 

(1)  [to]  any  purchase  or  sale  of  any 
security  in  an  amount  of  less  than  the 
unit  of  trading  made  by  an  odd-lot 
dealer  to  ofbet  odd-lot  orders  for 
customers;  |or| 

(2)  |to|  any  purchase  or  sale  of  any 
security  upon  terms  for  delivery  other 


than  Ihoas  specified  in  such  unexscntad 
niaHul  or  Umitad  prioa  onfaff.l; 

(3)  ttmsnetJonsey  a  uieuibM  or 
member  ermanixatien  acting  in  the 
capacity  of  a  market  maker  pursuant  to 
Securities  and  Exchange  Commission 
Rule  lltcS  in  a  security  listed  on  the 
Exchange;  and 

(4)  ttuittOLtiorts  by  a  member  or 
member  onanixation  octirtg  in  the 
oapodty  ofo  speciolitt  or  market  maker 
on  another  national  securities  exchaogs. 

SapflcBieitery  Material 

.10    A  member  or  employee  (^  a 
memba  or  member  orgonixation 
retpoatible  far  entering  proprietary 
orders  shaH  be  pnnuMd  to  have 
knowledge  of  a  particular  custoaier 
order  urJess  the  member  organization 
has  implemented  a  reasonable  system  of 
interttal  policies  and  procedures  to 
prevent  the  misuse  of  information  about 
costomer  orders  by  those  responsible  for 
errlmirtgsuch  proprietary  orders. 

.20    This  Rule  shall  also  apply  to  a 
member  organization's  member  on  the 
Floor,  whomayrtotatecute  a 
proprietary  order  al  the  same  price,  or 
at  a  better  price,  as  an  unexecuted 
customer  order  that  he  or  she  is 
representing,  except  to  the  extent  the 
manber  orgonixation  itself  could  do  so 
under  this  Rale. 

.30    Par  purposes  of  paragraph  (b) 
idxrve,  the  term  "accourtt  of  an 
individual  investor"  sJioi/  have  the  same 
''ineaning  as  the  meaning  ascribed  to  that 
term  in  Exchange  Rule  BOA.  For 
purposes  of  paragraph  (bXl)  above,  the 
term  "proprietary  facilitation  account" 
shall  mean  an  account  in  which  a 
member  organization  has  a  direct 
interest  and  which  is  used  to  record 
transactiau  whereby  the  member 
organizaOon  acquires  positions  in  the 
course  of  facilitating  customer  orders. 
Only  those  positions  which  are  reajrded 
in  a  proprietary  facilitation  account 
may  be  liquidatid  as  provided  in 
parapaph  (b)(1).  For  purposes  of 
paragraph  (b)(2)  above,  the  terms  'itona 
fide  arbitrage"  and  "risk  arbitrage" 
shall  have  the  meaning  ascribed  to  such 
terms  in  Securities  Exchange  Act 
Release  15S33,  fanuary26,  1979.  All 
transactions  effected  pursuant  to 
paragraph  (b)(2)  above  must  be  recorded 
in  an  arbitrage  account. 

[.\0]  .40    A  member  who  issues  a 
commitment  or  obligation  to  trade  from 
the  Exchange  through  ITS  or  any  other 
Application  of  the  System  shall,  as  a 
consequence  thereof,  be  deemed  to  be 
initialing  a  purchase  or  sale  of  a  security 
on  the  Exchange  as  referred  to  in  this 
Rule. 

1.20)  .50    See  paragraph  (c)(i)  of  Rule 
800  (Basket  Trading:  Applicability  and 


Definitions)  and  paragraph  99  (Off- 
Houn  Tncttng:  AppBcabiiity  and 
DsfinltiaiiB)  bi  leqwct  of  the  ability  to 
initiste  basfcst  transactions  and 
transactions  through  the  "OfT-Houis 
Trading  FadUty"  (as  Rule  800  defines 
that  term),  respectively, 
notwithstanding  the  limitations  of  this 
Rule. 

n.  Salf>lagBlalary  OgBusattaa'a 


rHnaaae  as. 


In  its  filing  with  the  Commisaion,  the 
self-regulatory  oiganization  included 
stataments  coneeniiiig  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  disnissod  any  commants  it  received 
on  the  proposed  rule  chaDga.  The  text 
of  these  statements  may  be  examined  at 
the  places  spedfied  in  item  IV  below. 
The  self-ngulatory  organization  has 
prepaied  summaries,  set  faith  in 
Sedions  A,  B,  and  C  below,  of  the  moat 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Orgaaiaation's 
Statement  of  the  Purpose  a/,  omf 
Stntutoiy  Baaisfdr,  lAe  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  propoeed  rule 
change  is  to  make  certain  technical 
amendments  to  the  changae  originally 
propoeed  hi  SR-i4YSE-«4-34.  The 
Exchange's  original  proposal  exempted 
bom  Ru)e  92  tnitSBctians  by  a  member 
organization  acting  in  the  capacity  of  a 
market  maker  pursuant  to  R^ulation 
240.19C-3  of  the  Securities  and 
Exchange  Commission,  and  tiansadions 
by  a  legiooal  exchange  specialist  or 
market  malcer.  to  the  extant  that  a 
riskless  principel  trade  is  efiected  and 
immediately  liquidated  at  the  same 
price  to  a  customer  on  that  exchange. 
The  Exchange  is  amending  this  portion 
of  Rule  92  (peiagraph  (cK4)  to  provide 
that  regional  exchange  specialists  and 
market  makers  will  be  exempt  from  the 
provisions  of  the  rule  in  the  same 
manner  as  19o-3  market  makers,  when 
they  are  acting  in  tha  capacity  of  a 
specialist  or  market  maker  on  that 
exchange.  The  Exchange  is  making  this 
amendment  so  as  not  to  interfere  with 
the  established  market  making  practices 
of  other  market  centers. 

Rule  92  is  an  investor  protection  and 
market  integrity  rule,  and  as  member 
organizations  (other  than  specialists. 
competitive  traders,  and  registered 
competitive  market  makers)  make  their 
proprietary  trading  decisions  off  the 
Floor  of  the  Exchange,  the  scope  of  Rule 
92  would  be  expanded  from  a  narrow 
facus  on  trading  Floor  activities  to  now 
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encompass  member  organizations' 
transactions  in  NYSE-listed  securities 
irrespective  of  the  market  center  in 
which  those  transactions  occur.  To  the 
extent  that  another  self-regulatory 
organization  ("SRO")  has  a  similar 
prohibition  and  the  prohibited  activity 
results  in  transactions  effected  solely  in 
that  other  SRO's  market  and  that  SRO  is 
a  member  of  the  Intetmarket 
Surveillance  Group.  ("ISG").  the  ISG's 
investigative  procedures  would  apply. 

The  Exchange  believes  that  amending 
Rule  92  in  this  regard  is  consistent  with 
the  Exchange's  expectations  that  its 
members  and  member  organizations,  in 
the  exercise  of  their  fiduciary  duty  and 
pursuant  to  principles  of  agency  law, 
place  the  interests  of  their  customers 
ahead  of  their  own  proprietary  interests, 
regardless  of  where  they  choose  to 
pursue  those  proprietary  interests. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
imder  Section  6(b)(S)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
Just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  nils 
change  will  enable  meniber 
organizations  to  add  depth  and  liquidity 
to  the  Exchange's  market,  while 
continuing  to  provide  customer 
protection  through  the  requirement  of 
ctistomer  approval  for  trading  along 
situations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Tha  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  particularly 
since  the  rule  would  apply  equally  in  all 
market  centers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  understands  that  the 
Commission  has  received  comments  oo 
SR-NYSE-94-34  Amendment  No.  2 
thereto  from  at  least  one  self-regulatory 
organization.  The  Exdiange  believes 
that  issues  raised  by  this  commentator 
are  addressed  herein.' 


m.  Dais  ofEtfactlTesiass  of  tha 
Pi  opined  Knh  Oiange  and  Tlmlag  far 
Action 


Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (ij  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  oft 


COMMWmOH  ON  UNITED  STATCS- 
PACmC  TRAOC  AND  MVESTMENT 
POUCY 

Offloa  of  th*  UnttKi  StMM  Trad* 


Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Z0S49.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  pereoo,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  $  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
34  and  should  be  submitted  by  August 
8, 1996. 

For  the  Conuniiaioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaral  a  McFariand, 
Deputy  Secretary. 
IFR  Ocx:.  96-18258  Filed  7-17-46:  6:45  am) 


'All  tlw  conunenl  Iflnen  received  by  the 
Commiuion  re^anUog  tb«  NYSE'i  proposal 
ivailablfl  in  tile  CommiiiioD'f  public 
nam  in  Flla  Na  SK-NYSS-44-34. 


NoltM  o(  MMIing  Of  ttw  ConwitMion 
on  UnHid  SIMM  PaoHle  Trad*  Md 
bivMBiMnt  PoUcy 

AOEMOES:  Commission  on  United 
States-Pacific  Trade  and  Investment 
Policy  and  Office  of  the  United  States 
Tredeilepresentative. 
ACTION:  Notice  that  the  next  meeting  of 
the  Cx>mmission  on  United  Slates- 
Pacific  Trade  and  Investment  Policy, 
origitully  scheduled  for  July  18.  will 
now  be  held  on  July  17, 1996,  from  9:30 
a.m.  to  5:30  p.m.  The  meeting  will  be 
closed  to  the  public  from  9:30  a.m.  to 
10:45  a.m.  and  from  3:00  p.m.  to  5:30 
p.iiL  The  meeting  will  be  open  to  the 
public  from  10:45  a.m.  to  3:00  p.m. 

SUMMARY:  The  Commission  on  United 
States-Pacific  Trade  and  Investment 
Policy  wrill  hold  a  meeting  on  July  17, 
1996,  hx>m  9:30  a.m.  to  5:30  p.m.  The 
meeting  will  be  closed  to  the  public 
bom  9:30  a.m.  to  10:45  a.m.  and  from 
3KI0  p.m.  to  5:30  p.m.  The  meeting  will 
include  a  review  and  discussion  of 
currant  issues  affecting  U.S.  trade  policy 
with  Asia.  Pursuant  to  Section 
2155(0(2)  of  Title  19  of  the  United 
States  Code,  the  USTR  has  determined 
that  this  portion  of  the  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  with  the 
development,  implementaiion  and 
administration  of  the  trade  policy  of  the 
United  States.  The  meeting  will  be  open 
to  the  public  and  press  frtan  10:45  ajn. 
to  3K)0  p.m.  At  this  time  the 
Commission  will  continue  the  study 
phase  of  its  work  and  consider  (1) 
Challenges  and  opportimities  in  the 
Asia-Pacific  region  for  the  U.S. 
automotive  industries:  (2)  workers  rights 
issues:  and  (3)  opportunities  and 
challenges  for  U.S.  investment  in  the 
Asia-Pacific  region.  Public  attendance 
during  the  meeting  is  for  observation 
only.  Individuals  who  are  not  members 
of  the  Commission  will  not  be  invited 
to  comment. 

MTE8:  The  meeting  is  scheduled  for 
July  17, 1996,  unl«s  otherwise  notified. 
AOOnesacS:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Cotruneroe  14th 
&  Constitution  Avenue.  NW„ 


Fadmal  Reeiider  /  Vnl.  fil     Nn.    I^fi   /  Thnrsilav    Inlv   IR    lOOR   /  Nnlim* 
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Wadiington,  DC  20230  in  Uu 
SacTBtary's  Conferencs  Room,  unlast 
otherwise  notified. 

rtm  FUHTMn  lyowMTWii  oaatcv. 
Nancy  Adams,  Executive  Diractar  of  the 
Commissioo  on  United  Stales-Pacific 
Tnde  and  Investment  Policy,  Room  400. 
600  17tb  Street.  NW.,  Wa*hii«tao,  DC 
20S08.  (20Z)  395-0679. 
NatcyAimit, 

Executnv  Dinctor,  Conuniasioneron  UniSad 
Statef-Padfic  Tmde  and  Investment  Policy. 


Acting  United  Slates  Trade  Bepneealative. 
iFR  Ooc  ae-ISiea  FU«t  7-17-08:  S:45  am) 


OEPARTMENT  OF  TRANSMnTATION 


fetdiK  of  Admlnistrator'e  OedetoiM  and 
Ordera  In  CtvH  Penalty  Aeflona; 
Pubflctfian 

AOiNCV:  Federal  Aviation 

Adminislntioa  (FAA),  DOT. 

/tenon;  Notice  of  piifaUcation. 

tUMMART:  This  notice  constitutes  the 
required  quaiterly  publication  of  an 
index  of  the  Administntor's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
ntunber,  an  index  by  subject  matter,  and 
case  digasis  that  contain  idantifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
Publication  of  these  indexes  and  digests 
is  intended  to  increase  the  public's 
awareness  of  the  Administrator's 
decisions  and  orders.  Also,  the 
publication  of  these  indexes  and  digests 
should  assist  litigants  and  practitionen 
in  their  research  and  review  of  decisions 
and  orders  that  may  have  precedential 
value  in  a  particular  civil  penalty 
action.  Publication  of  the  index  by  order 
number,  as  supplemented  by  the  index 
by  subject  matter,  ensures  the  agency  is 
in  compliance  with  statutory  indexing 
requirements. 

Km  njRTHEn  atroMMTiON  ooNT/kCT: 
lames  S.  Dillman,  Assistant  CUaf 
Counsel  for  Litigation  (ACC-44X)), 
Federal  Aviation  Administratimi,  701 
Pennsylvania  Avenue  NW,  Suite  925, 
Washington,  DC  20004:  telephone  (202) 
376-6441. 

aunUMENT/MY  mkmhation:  The 
Administrative  Procedure  Act  requites 
Federal  agencies  to  mnintnln  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifyii^  information  regarding 
materials  required  to  be  made  available 


for  published.  5  U.S.C.  S52(a)(2).  In  a 
notice  issued  on  July  11, 1990,  and 
published  in  the  Federal  Register  (55 
FT?  29148;  July  17, 1990),  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  denisinns  and  orders  issued  by  the 
Administrator  under  the  FAA's  dvil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  dvil  penalty  actions  14  CFR 
Part  13.  Subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  ordere  in 
dvil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  dedsion  or 
order.  The  FAA  also  maintains  a 
subjed-matter  in  index,  and  digests 
organized  by  order  number. 

In  a  notice  issued  on  Odober  26, 
1990,  the  FAA  published  these  indexes 
and  digests  !ca  all  dedsion  and  orders 
issued  by  the  Administrator  through 
September  30, 1990.  55  FR  45984: 
Odober  31, 2990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  (i.e.,  in 
January.  April,  July,  and  Odober  of  each 
year).  The  FAA  announced  further  in 
that  notice  that  only  the  subjed-matter 
index  would  be  published  ciunulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative. 

Since  that  first  index  was  issued  on 
Odober  26, 1990  (55  FR  45984:  Odober 
31, 1990),  the  FAA  has  issued 
supplementary  notices  containing  the 
quarterly  indaxes  of  the  Administrator's 
dvil  peoahy  decisions  as  follows: 


Oalesa«q«rtv 

Fadsral  RagMsr  pub- 

1(V1/90-12O1/90  ..._. 
1/1/91-301/91   

4/t/gi-8/3ani    ..   . 

56  FR  44886;  2««1. 
56  FR  20250:  5«»1. 
56  FR  31984;  7/12/ 
•1-   , 

56  FR  S173S:  1(V15/ 
91. 

57  FR  2299;  1/21/92 
57  FR  12360:  4/B«2 
57  FR  32826;  7/23/ 

92. 

57  FR  48256: 1002/ 
92. 

58  FR  5044: 1/ian3. 
58  FR  21199;  4/19/ 

93. 
68  FR  42120;  8««3. 

58  FR  58218;  10a» 
93. 

SO  FR  5466;  2M«4. 
SO  FR  22196:  4C9/ 
•4. 

59  FR  38618:  80M. 

7/1/91-««»1  

10/1/91-12/31/91  

1/1/92-<V31/9e  

4/1/92-8«V92  

7/1/92-9«V92  

iai/92-1201/92 

1/1/93-301/93  

4/1/93-600B3  -. 

7/1/93-«30«3 

1Q/1/93-12/31/B3 

1/1/a*-301«4 

4/1/94-e«V94  __. 

OaMeaf<*ia(IBr 

7/1/94-1201/94* 

60  FR  4454;  1/23/ 

95'. 

1/1/9&-a01/96  

60  FR  19318: 4/17/ 

96. 

4/1«6-6/3(V96 

60  FR  36864;  7/18/ 

95. 

7/1/g6-«3iy86      - 

60  FR  53228: 10/12/ 

95. 

IQn/96-12/31/96 

61  FR  1972;  MZ4IB6. 

1/1/96-3/31/96  

61  FR  16956:  4/18/ 

96. 

iMsAw  owsfiMC,  Vw  indsx 
ir  of  19M,  InduSno  MomM- 
Bie  oacNKina  ano  orims  ii- 


•Due  to  I 
tor  «ieMid«aitsr  c 
Hon  pertaininQ  to  8ii 

sued  by  the  AdnHnisbalar  batuMsn  July  1  md 
SaplairtMr  30,  1994,  waa  not  piMiahad  on 
Hme.  Tlw  iihiiiialluii  leaning  Ih*  INrd  quar- 
lai^  daemons  and  ndsrs,  as  wal  as  the 
taurVi  quarter's  daciaians  and  onlers  in  1994, 
were  included  In  tM  Max  piiilrtiad  on  Janu- 
ary 23, 1995. 

In  the  notice  published  on  January  19, 
1903,  the  Administrator  announced  that 
for  the  convenience  of  the  usere  of  these 
indexes,  the  order  number  index 
published  at  the  end  of  the  year  would 
refled  all  of  the  dvil  penalty  dedsions 
for  that  yeer.  58  FR  5044;  1/19/93.  The 
order  number  indexes  for  the  first, 
secoitd,  and  third  quartan  would  be 
non-cumulative. 

The  Administrator's  final  dedaions 
and  orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

Also,  the  Administrator's  dedsions 
and  orders  have  been  published  by 
commerdal  publishers  and  are  available 
on  computer  databases.  (Information 
about  these  commercial  publications 
and  computer  databases  is  provided  at 
the  and  of  this  notice.) 

Civil  Penalty  Actfama—Orden  lamed 
by  the  Admioiatrator 

Order  Number  Index 

(This  index  indudes  all  dedsions  and 
ordsra  issued  by  the  Administrator  from 
April  1, 1996,  to  June  30, 1996.) 

96-13 Kennsim  H  Winslow. 

4/18/86  ....     CP94S001S3. 

96-14 Midtown  Necn  Sign  Coip. 

4/19/96  ....     CP94EA0057. 

96-15 Valley  Air  Services.  Ina 

5/3/96 CP94NE009S/94EA)ANE0017. 

06-16 WastAir    Conmiuter    /Urlines, 

Inc 
5rt/96— ..    C3>94WF001B. 

96-17 Ramoo  C  Fennsr. 

5/3/96 CP93SOD414. 

96-18 Thomas  KUrsin. 

5/3/96 CF94NGD268. 

9e-l». —    lAirCanrier). 
6/4/98  —    CP»4**014& 
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Civil  Penalty  Adions— Orden  laaoed  by  Ike  Adminlatrator 


Subject  Matter  Index 
(Current  as  of  June  30,  1996) 


AdrainlitniUve  I^w  Judges — Power  and  AutlxMily: 

Authority  to  extend  deedlines 

Continuancs  of  hearing ..»...»..„.„......., 

Credibility  findings 


Default  Judgotneot  . 
Discovery « 


Expert  Testimony  .„ ».«„........„..„... 

Granting  extensions  of  time — - 

Hearing  location  — ................. ... 

Hearing  request  .....««.»««....».»»»...»„ 


Initial  Dedsion  — .. 

Jurisdiction: 

Genenlly — - 

After  iasuanos  of  order  aissning  dvil  penalty  . 
After  complaint  withdrawn  

Motion  for  Dedsion «.. 

Notioe  of  Hearing ......._.._-_.. _....,«_.._„... 

Sanction  


Vacate  Initial  dedsion  . 


Aerial  Photography 

Agency  Attorney „... 

Air  Carrier 

Agent/indepeodent 

contractor  of . — . 
Careless  or  Reckless 
Duty  of  caxe: 

Non-delegable  ... 
Employee  . 


.  Ground  Security  Coordinator,  Failure  to  provide 

Aircnft  Maintenance  (see  also  Airworthiness,  Maintenance  Manual): 


Acceptable  methods,  tedmiques.  and  practioes  . 

Aiker  certificate  revocation  

Ainraitliiness  Directive,  nnmpllance  with -. 

Inspectiaa . 

Major/minor  repairs „ „..^,.„..,,„..„,«... 

Minimum  Equipment  Ljst  (MEI,)  .«,.»»,.„»»..-. 
Aircraft  Records: 

Aircraft  Operation  » ...-....».....„....«.».„.„ 

Flight  and  Duty  Time  ...._—.„, ■ —.._-... 

Maintenance  Records  — 

"Yellow  tags"  . 


Aircraft-Weight  and  Balance  (See  Weight  and  Balance)  Airmen: 

Altitude  deviation  '. 

Catehss  or  Reckless  _.„_..„.„_...„ „ _„._ 


Pli^t  time  limitations  .. 
Follow  ATC  Instruction 

Low  Flight  . 


Owner's  responsibility  ...» — .» 

See  and  Avoid 

Air  Operations  Area  (AOA): 

Air  Orrier  Responsibilities .. 

Airport  Operator  Responsibiiitias  „„.» 


Badge  Display  Requirement  — 
Definition  of  AOA  


95-28  Atlantic. 

91-11  CbnUnental  Airlines;  9Z-29  Haggland. 

90-21  Carroll:  92-3  Park;  93-17  Metcalf:  94-3  Valley  Air.  94-4 

Northwest  Aircraft  Rental:  95-25  Conquest;  9S-26  Hersth. 
91-11  Continental  Airlines:  92-47  Cornwall:  94-8  Nunec  94-22 

Hariins:  94-28  Toyota:  9S-10  Diamond. . 
89-6  American  Airiines:  91-17  iCOS  Aviation:  91-54  Alaska  Aii^ 

lines;  92-46  Sutton-Sautter;  93-10  Costsllo. 
94-21  Sweeney. 
90-27  Gabbert 
95-SOCullop 
93-12  I^ngton;  94-6  StroU;  94-27  Lersen;  94-37  Houston:  95-19 

Raynor. 
92-1  Costello;  92-32  BarnhiU. 

9IK20  Degenhardt:  90-33  Cato;  92-1  Costello:  92-32  Bainhill. 

94-37  Houston:  95-19  Rayner. 

94-39  IClrola. 

92-73  Wyatt:  92-75  Beck  92-76  Safety  Equipment:  93-11  MeiUey. 

92-31  Eaddy 

90-37  Northwest  Airlines:  9t-S4  Alaska  Airlines;  94-22  Harkios: 

94-28  Toyota. 
90-20  Degenhardt:  92-32  BarnhiU:  95-6  Sutton. 
95-25  Conquest  Helicopters. 
93-13  Medel. 


92-70  USAir. 

92-48  a  92-70  USAir,  93-18  Westair  Commuter. 

92-70  USAir  96-16  Westair  Commuter. 
93-18  Westair  Ckimmutsr 
96-16  WestAir  CJommuter. 

90-11  ThunderUrd  Aooaaaories:  91-8  Watts  Agriculhital  Aviation: 
93-36  a  94-3  Valley  Air,  94-38  Bohan;  95-11  Horiion:  96-3 
America  West  Airlines. 

96-3  America  West  Airlines. 

92-73  Wyatt 

96-18  KihahL 

96-18  iOhain. 

96-3  America  West  Airlines. 

94-38  Bohan:  95-11  Horizon. 

91-8  WatU  Agricultural  Aviation. 

96-4  South  Aero. 

91-8  Watts  Agricultural  Aviation;  94-2  Woodhouse. 

91-8  Watts  Agricultural  Aviation. 

91-12  a  91-31  Trary  ft  Menne:  92-8  Waticins:  92-49  Richardson  ft 

Shlmp:  93-17  MetcaU. 
92-49  Richardson  ft  Shimp. 
91-12  a  91-31  Teiry  ft  Menne:  92-8  Wadiins:  92-49  Richardson  ft 

Shimp;  92-47  Comwrall:  93-17  Metcalf;  93-29  Sweeney;  96-17 

Fanner. 
93-11  Merkley. 
92-12  a  91-31  Teiry  ft  Menne;  92-8  Watkins:  92-49  Ridiardaoa  ft 

Shimp. 
92-47  Cornwall:  93-17  Metcalf. 
96-17  Fenner. 
93-29  Sweeney. 

90-19  Continental  Airlines:  91-33  Delta  Air  Lines:  94-1  Delta  Air 

Lines. 
90-19  Continental  Airlines:  91-4  [Airport  Opentorl;  91-18  (Airport 

Operatorl:  94-40   lAirport   Operatorl:  91-41    [Airport  Opentorl: 

91-58  lAirport  Operator];  96-1  (Airport  Operatorl. 
91-4  lAirport  Operator!:  91-33  Delta  Air  Unes. 
90-19  Continental  Airiines:  91-4  lAirport  Operatorl:  91-58  (Airport 

Operator). 
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Hxriiiiive  An« 


AiipcM  Security  Pragram  (ASP): 
CompliaiKS  with  __._» 


Abpoft  Opemtor 

Responsibilitifls  — ».„ 

Air  Traffic  Conuol  (ATC): 
Enor  as  mitigitiiig  fKrtor 
Biror  m  exooArating 
Gfound  Control 

Lodl  Control  

T^Mfl  ft  l^voflcitpls 


Amicus  Coilaa  BtMk  . 


Wlut  caaMitum  ._ 

Appwb  (Sm  alro  HawlioMK  ktolUi*  Riik): 
Briab,  Gaaarally ~. 


AddttkanI  Appwl  BtM  „ 
Appaal 


Court  of  Appaali,  ippsal  to  (Sea  Fadtnl  Coam) 
"Good  Cnin"iarUt>-f>UadBrie{  or  Notice  of  A|ipaa  . 


Motiaa  to  VacMe  ooasiraad  ae  •  teW  . 
Pvfcctiiig  an  Appeal.  BaaenDy  .._ 


Bxtenaion  of  Time  te  (good  caasa  far) . 
Pailura  to  Parlact  Appeal 


What  Conttitutaa  Pniacttaic  Appeal  . 


Sal  vice  of  brief 

Fail  to  sarve  other  parly  .- 
Tbnalinei  of  NoUca  of  Appeal . 


90-19  Cootlnarrtal  Airlinae:  91-4  (Alipoct  Operatorl:  91-^  (Atqwrt 
Operatorl. 

91-4  lAirpoft  Operatorl:  91-18  lAlrport  Operator);  91-40  (Aiiport 
Operator):  91-41  lAirpott  Operatorl;  91-S8  (Airport  Operator); 
94-1  Delta  Air  Linea:  90-1  lAiipoct  Opentorj. 

90-12  Cowtinentil  AMinea;  91-4  (Aifport  Operator):  91-1*  (Airport 
Operatorl:  91-40  (Aiipoit  Operatorl:  91-41  (Airport  Operator); 
n-M  (Airport  Oparator):  96-1  lAirpot  Operatorl. 

91-12  k  91-31  Teny  h  Manna. 

01-12  ft  91-31  Tarry  ft  Manae:  92-10  Wendt 

91-12  Tany  ft  Manna:  93-18  Weatair  Conunutar. 

91-12  Tarty  ft  Manua. 

91-12  Teny  ft  Manna:  92-49  Mchatdaon  ft  Shimp. 

«-«  Watte  Agricultural  Aviatian:  92-10  Flight  UnlinUted;  92-48  ft 

92-70  USAir.  94-1  Woodhouaa;  95-11  Horiaoo:  96-3  America 

Waat  Aiilinaa:  96-18  Kilnin 
90-25  GaUnrt 

90-3  Mets  90-1S  Playtar;  92-32  BamhiU;  92-47  Cornwall:  92-75 
Back:  92-76  Sahty  EquipmanI:  94-5  Grant;  94-29  Sutton:  94-30 
Cohmuia:  94-43  Paraa:  95-10  Diamond:  95-28  Atlantic. 

92-32  Bamhill:  92-75  Back. 

89-4  Mats  91-45  Park:  92-17  GiolMda:  92-19  Cornwall:  9t-3« 
Beck:  93-24  Slael  Qty  AvIatioB:  93-28  Strohl:  94-23  PeteK  95-13 
Hlain. 

n-a  Park:  93-6  Wandl:  93-6  Weatair  Conunutar,  93-28  Slnthl;  94- 
4  Nottfawaat  Ainxall;  94-18  Luxambuig;  94-29  Sutton. 

95-19  Rayaar. 

9a^Griffin. 

93-70  USAlr. 

90-3  Mali:  90-27  Gabbart:  90-39  Hart;  91-10  Graham:  91-24  Baan; 
•1-48  Waadt:  91-50  ft  92-1  CoatoUo:  92-3  Park:  92-17  Glufbida: 
92-39  Back;  92-41  Moon  ft  Sabn  Aaaociatea;  92-52  Back  92-57 
DatreU  Metro  Wayna  Co.  Aiiport:  92-88  McCabe:  93-23  Allen: 
93-27  Stanmoas:  93-31  Allen:  95-2  Marnmt,  96-9  Woodhouar, 
95-25  ConquaaL 

91-11  Contlnanlal  Airlinae. 

92-17  Giufttda:  92-19  Cornwall;  92-39  Back:  94-23  Petei:  95-13 
Kilnin:  96-5  Alpfaia  Aircraft. 

89-8  ThunderWrd  Acceeaoriaa.  91-26  Britt  Airwaya:  91-32  Baigaa: 
91-60  Coateilo:  93-2  ft  93-3  Wendt:  93-24  Steal  City  Aviation; 
93-32  Nunea. 

89-1  Gneeeni:  89-7  Zenkaer;  90-11  Thunderbiid  Acoaaaorlea:  90- 
35  P.  Adama;  90-39  Hart  91-7  Pardua:  91-10  Graham:  91-20 
Batsao:  91-43,  91-44,  91-46  ft  91-47  Dalu  Air  Unai;  92-11 
AUlin;  92-15  DUlmaa;  92-18  Baigen;  92-34  Camll;  92-3S  Bay 
Land  AviaUoo;  92-36  Southweat  Atilinai;  92-45  O'Brien;  92-56 
MoQlauk  Caribbean  Airwaya:  92-«7  USAir  92-«8  Welntraub:  92- 
78  TWA:  93-7  Dunn:  93-8  Nunat;  93-20  Smith;  93-23  ft  93-31 
Allan:  93-34  Castle  Aviation:  93-35  Steal  Qty  Aviation;  94-12 
Bartuaiak;  94-24  Pagr,  94-26  Fnnch  Ainnft;  94-34  American 
btamatioaal  Airwaya;  94-35  American  IntaiT^ational  Airwaya: 
94-36  American  Intsrnatlaoal  Airwaya;  95-4  Hanson:  95-22  ft 
96-5  Alphin  Aircraft:  96-2  Skydiving  Center:  96-13  Winslow. 

90-14  Mete  90-27  Gabbett:  91-45  Pvk:  92-7  West;  92-17 
Giuflrida;  92-39  Beck:  93-7  Dunn:  94-15  Golumna:  94-23  Parax: 
94-30  Columne;  95-9  Woodhouaa:  95-23  Atlantic  Wcrld  Aii- 
ways. 

•3-17  Giuftida:  92-19  ComwalL 

90-3  Melz;  90-39  hiait  91-50  Coatelkx  92-7  Weel:  92-««  MoCabe; 

93-27  Simmoiu:  9S-2  Marooak;  95-9  Woodhouaa;  96-15  Alphin 

Avistioa:  96-14  Midtown  Neon  Siyi  Coip. 
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Withdrawal  of  Appeal  . 


Aaaauh  (aee  alao  Paaaaugei  Miaonnduct . 

"Attempt" 

Attorney  Conduct 

Obatreperous  or  Disruptive „...„... 

Attorney  Fees  (See  BA)A) 

Aviation  Sabty  Reporting  System  .....__ 

BallooD  (Hot  Air)  ..„ 

Bankruptcy « -. 


Cartificalaa  and  Authorizatioas  Surrender  when  revoked 

Civil  Ah-  Security  National  Airport  Inspection  Pragram  (CASNAIP) 

Civil  Penalty  Amount  (See  Sanctioo) 

Cloaing  Argument  (See  Final  Oral  Argument) 

CoUataial  Estoppel „ _ „ _.. 

Complaint: 

Complainant  Bound  By „ . 

No  Timely  Answer  to  (See  Anawar) 

Partial  Dismissal/Full  Sanction  «- ™.„«. ™.«.«™..« 

Tlnnleasneas  of  complaint ».a . — ». » 

Withdrawal  of ..;.. _. __.. 

Compliance  ft  Enforcament  Pro-am  Order  (PA)  Order  No.  21sa3A) 


Compliance/Bitforcennnt  Bulletin  No.  92-3  . 
Sanction  Guidance  Table 


Conceabnent  of  Weapons  (See  Weepons  Violations) 

Consolidation  of  Cases  . ..-....«,._»..- 

Coostitulionality  of  Ragulatioos .. 


Continuance  of  Heering „.. 

Corractive  Action  (See  Senctioa) 

Credibility  of  Witnesses: 

Generally 

DefiBT  to  ALJ  Determinatton  of 
Expert  witnesses  (See  also  Wil 
Impeeclunent  

De  facto  answer 

Deliberative  Process  Privilege  . 


Deterrence  ..................................... 

Discovery: 

Deliberative  Process  Privilege  . 


Depositions,  generally 

Notice  of  deposition  . 


.89-2  Lincoln-Walker,  89-3  Sittko;  90-4  Nordrum;  90-S  Susaman: 
90-6  Dabaghian;  90-7  Steele:  90-8  (enkins:  90-9  Van  Zandt:  90- 
13  O'Dell;  90-14  Miller  90-28  Puleo:  90-29  Seelanden  90-30 
Steidinger:  90-14  D.  Adanur  90-40  &  90-41  Weatair  Conununter 
Airlines:  91-1  Nestor.  91-5  lones:  91-6  Lowery:  91-13  Kreamer 
91-14  Swanton:  91-15  Knipe:  91-16  Lopor;  91-19  Bayer;  91-21 
Britt  Airways;  91-22  Omega  Silicone  Co.;  91-23  Continental  Air- 
liner, 91-25  Sandeir,  91-27  Delta  Air  Lines:  91-28  Continental 
Airiines:  91-29  Smith;  91-34  CASPRO;  91-35  M.  Graham;  91-36: 
Howard;  91-37  Vereen:  91-39  America  West;  91-42  Pony  Ex- 
press: 91-49  Shields;  91-56  Mayiian;  91-57  Britt  Airways;  91-59 
Grifiin:  91-60  Brinton;  92-2  Kollen  92-4  Delta  Air  Lines:  92-« 
Rotfagefa;  92-12  Bertstto:  92-20  Delta  Air  Lines:  92-21  Cionbeig: 
92-22,  92-23,  92-24,  92-25.  92-26  ft  92-28  Delta  Air  Unsa;  92- 
33  Fori  Authority  of  NY  ft  N);  92-42  (ayson;  92-43  Delta  Air 
Unas;  92-44  Owens;  92-53  Humble;  92-54  ft  92-55  Northwest 
Arillnes:  92-60  Costelto;  92-61  Romerdahl:  92-62  USAir,  92-63 
Schaefer,  92-«4  ft  92-65  Delta  Air  Linea;  92-66  Sabre  Asaodates 
ft  Moon:  92-79  Delta  Air  Lines;  93-1  Powell  ft  Co.;  93-4  Hsirah; 
93-14  Fenske;  93-15  Brown:  93-21  Delta  Air  Lines:  93-22 
Yannotone;  93-28  Delta  Air  Lines:  93-33  HI^  Aviation  94-9  B  ft 
G  Instruments;  94-10  Boyle;  94-11  [*an  American  Airways;  94-13 
Boyle;  94-14  B  ft  G  InstrumenU:  94-16  Ford:  94-33  Trena  Worid 
Airlines:  94-41  Dewey  Towner:  94-42  Taylor.  95-1  Diamond 
Aviation;  95-3  Delta  Air  Liner,  95-5  Araya;  95-6  Sutton:  95-7 
Bmpira  Airiines:  95-20  USAir,  95-21  Faiaca;  95-24  IMta  Air 
Linea:  95-7  DelU  Air  Lines;  96-8  Bmpira  Airlines:  9IK10  USAir, 
96-11  USAir,  96-12  USAir. 

96-6  Igoatov. 

89-5  Schultz. 

94-39  Kirola. 

90-39  Hart;  91-12  Teny  ft  Menne:  92-49  Ricfaardaon  ft  Shimp. 
94-2  Woodhouaa. 
91-2  Continental  Airiines. 
96-61gnatov. 
92-73  Wyatt 

91-4  lAlrpoit  Operator);  91-18  (Airport  Operator):  01-40  (Airport 
Opoalorl;  91-41  lAitport  Operatorl;  91-58  lAirport  Operetor). 


91-8  Watts  Agricultun)  AviatioQ. 

90-10  Webb;  91-53  Koller. 

49-19  Pony  Express:  94-40  Polynesian  Airwaya. 

01-51  H^wood;  93-13  Medel;  94-7  Henth;  94-5  Grant 

94-39  Kirola;  9S-6  Sutton. 

89-5  Schultc  89-6  American  Airlinea:  91-38  Eaau:  92-5  Deha  Air 

Lines;  96-19  lAir  Carrier). 
96-19  lAir  Carrier). 
8»-5  Schults  90-23  Broylee:  90-33  Cato:  90-37  Noithiveet  Airiines: 

91-3  Lewis;  92-5  Delta  Air  Lines. 

90-12,  90-18  ft  90-19  Continental  Airiines. 

90-12  Continental  Airlines:  90-18. 

Continental  Airlines;  90-19  Continental  Airiines;  90-37  Northwest 

Airlines;  96-1  lAiiport  Operatorl. 
90-25  Gebbeit:  92-29  Haggland. 


95-25  Conquest  Helicopten;  95-26  Heteth. 

•0-21  Carroll;  92-3  Park:  93-17  Mstcalf,  95-26  Heteth. 

90-27  Gabbart  93-17  Metcalf;  96-3  America  West  Airlines. 

94-4  Noith«rest  Aircraft  Rental 

92-32  Barnbill. 

89-6  American  Airlines;  90-12,  00-18  ft  90-19  Continental  Air- 
lines. 

89-5  Schultz;  92-10  Flight  Unlimited;  95-16  Mulhall:  95-17  Lairy'a 
Flying  Service. 

89-6  American  Airlinea:  90-12.  90-18  ft  90-19  Continental  Air- 
lines. 
91-54  Alaska  Airiines. 
91-54  Alaska  Airiines. 
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F«Uun  to  Producs  . 


Sanction  for  . 

l(«gwiitng  Unnlatad  Ca*  . 

'('•''ly 

Due  Pmtw: 

Befcn  Bodli«  a  yiolatkn  . 
VIolatian  of  - 


EAJA: 


Amoual  of  awaid .~-_-. 

AppaalfraiD  AL(  dadakn 
Bxpart  iiiltnan  baa  .„— . 
Astfatf  pnoBeoinfi  .u...... 

Juiiadlctkia  ovar  appaal  — 


Poaitiaaaf 
PmaUIng  party 


Suppkmantatkio  of  appUcaikn  . 


Brklnca  (Sea  Proof  «  Bvklanoa): 

Ex  Pnte  OrtniiHintnrtfwn  ' , 

Kxpwt  Witn (See  Witoeee): 

R?rtimgi<Mi  of  Tfana  (See  eleo  npesle.  TimeUaeM): 

By  AgnenwQt  of  Pntiei  .» 

Otemieail  by  n«H»i«MMii^faw . 

Good  Ceoie  fior  „ 

Objactioii  lo  ■—••...•»•«...»«»«..• 

Who  may  grant  . 
Fadaol  Comta  . 


Fadaial  Rulaa  of  CMI  Procaduia „. 

Fadanl  Rnlaa  of  Bvidanca  (Sea  alao  Pnof  k  Batdnica): 

Saltlaioaat  OBan  . 
Final  Oral  Arpmant  .. 


Fifsanna  (Saa  Waapona): 

Farnr  FUgbIa _j 

FUgbtkDutyTlmK 

QicuMialaiM  wa  bayuod  civw'a  control: 
GanaUy. 


PcnaaaaUltty . 
Lata  fraigU  ..... 
WaMhar. 


Compatancy  cfaack  fllghia  . 
UmitaUaa  of  Duty  Tima  ... 
I,hnltatt»m  of  Flight  Thoa  . 


"Othar  mmmarcial  flying*  . 

Flighta 

rreeoom  of  '**"*TTietiiiw  Act  i 
Pual  Bxbauatkm 


Guna  (Saa  Waapcoi): 
Ground  Sacurity  Cooidinatoc  (Saa  alao  Air  Caniar  Standard  Saca- 
rity  Program): 

FaUiira  to  provide  . 
Haaardoua  MatarialK 

Tranaportatloa  oC  inanDy . 


QvU  Penalty,  gaoetally 
Comdiva  Action  . 

ColpabiUty 

Financial' 


fanantpian  . 
Fint-ttma  violatiaa . 


Gravity  of  violatkMi  . 

Minimum  penalty 

CMminal  Penalty _ 

EA)A.  applicability  of  ..„ 

Individual  violatiooa 

KrMiwingly  . 


Informal  Confarence  - 
Initial  Deciaion: 

What  oonstitutea  . 


ao-ta  »  90-18  Cootiaaatal  Airllnaa:  91-17  KDS  Aviation:  93-10 

Coaiello. 
91-17  KOS  Aviation:  91-54  Alaaka  Airlinaa. 
92-46  Sullon-Sauttar. 
95-S  Charter  Airlinaa. 

90-27  Gahbart 

ao-6  American  Airlinaa:  90-12  Gootinantal  Airlinaa:  90^7  Nocth- 
waal  Airlinee:  9ft-l  (Airport  Operatarl. 

90-17  WUaon:  91-17  h  91-S2  KDS  Avlattoo:  94-17  TCI:  9S-12  Toy- 
ota. 
95-27  Valley  Air. 


gs-27  Valley  Air. 

91^52  KDS  AvIaUaa. 

92-74  WeodL 

93-29  S%veeney. 

95-27  Valley  Air. 

91-52  KDS  AviaUoB. 

gfr-18  PkISc  Sky. 

91-S2'ft  92-71  KDS  Aviation:  93-9  Wandt:  95-15  Pacific  Sky;  95- 

27  Valley  Air;  96-16  Valley  Air. 
95-27  Vdiey  Air. 

•3-10  CoeteUo;  95-16  Mulhall:  95-19  Dayner. 


59-6  American  Airlinee;  92-41  Moore  ft  Safaea 

5»-7  Zenknar.  90-39  Hart 

80-6  Thundeihird  Accaaeoriea. 

a»-8  Thunderbird  Accenoriaa;  93-3  Wandt 

90-27  Gafabect 

92-7  Wait 

91-17  KDS  Aviation. 

95-15  MulhalL 
92-3  Park. 


95-8  Chattar  Airlinaa. 


9S-8  Oartir  Airlinee. 

96-6  Charter  Abllnaa. 

95-6  C3uiter  Airlinee. 

95-6  Charter  AirUnea. 

96-4  South  Aero. 

95-6  Charter  Airliner.  96-4  South  Aero. 

95-6  Clierter  Airlinaa. 

96-6  Oiarlar  Airlinaa. 

•4-20  Conquaal  Halicoptaia. 

93-10  CoelaUo. 

96-26  Her«lh. 


96-16  WaalAir  Gommatar. 


90-37  Northweet  Airlinaa:  92-76  Sairty  Bquipment:  •»-77  TQ:  •4- 
19  Pony  Expreai;  •4-28  Toyota:  94-31  Smelling:  95-12  Toyota: 
95-16  Mulhall. 

•2-77  TQ:  94-28  Toyota:  94-31  SmaUing:  95-16  Mulhall. 

92^77  Td;  94-28  Toyota. 

92-77  TQ:  94-28  Toyota:  94-31  Smalling. 

95-16  Mulhall. 

95-16  Mulhall. 

92-77  TCI;  94-28  Toyota:  94-31  -■i™»m»l; 

92-77  TQ;  94-28  Toyota;  94-31  Smelling. 

95-16  Mulhall. 

92-77  Id:  94-31  Smalling. 

94-17  TO:  96-12  Toyota. 

95-16  MulhalL 

92-77  TQ:  94-19  Poay  Expraea;  94-31  Smalling. 

94-4  Nofthwaat  Aircraft  RanlaL 

92-32  Bamhili 
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Intarfarence  with  aewmembeta  (aee  alao 

saull). 
Interlocutory  Appeal „ 


Miaconduct;  Ai-    92-3  Park:  96-6  Ignatov. 


Internal  FAA  Policy  ft/or  Prooeduree 

luriadiction: 

After  initial  decision  

•  After  Order  Asseasing  Civil  Penalty  . 
After  withdrawal  of  complaint  . 

$50,000  Limit »_ ___........_. 

EA)A  caaei  ; 

HazMat  caaes  „_ .'. „ ..„, 

NTSB „„ „ 

Knowledge  of  concealed  weapon  (Saa  alu  Weepons  Violation)  . 

Lacbea  (See  Unreaaonable  Delay) 

Mailing  Rule,  generally ».»..„.. .» .-....., .. ...... 


Overnight  exprees  delivery „».... 

Maintenance  (See  AiriTaft  MaintenaDca) 

Maintenance  Instruction  

Maintenance  Manual »... 

Air  carrier  maintenance  mamial ._, 

Approved/accepted  repairs 

Manufacturer's  maintenance  "^"'^t  . 


Minimum  Equipment  List  (MEL)  (See  Airaat  Maintenance) 

Mootneas,  appeal  dismissed  sa  moot  » » ». 

National  Aviation  Safety  Inspection  Program  (NASIP) _ 

National  Transportation  Santy  Board  Adminiatrator  not  bound  by 
NTSBcaae  law. 

Lack  of  Jurisdiction ,  ■■■  -  ,-,,  i  m  

Notice  of  Hearing  Receipt  of »».....«.»«-«,.«»«-»».».«»»«»«— 

Notice  of  Proposed  Civil  l>enalty: 

Initiates  Action  ....: „ „ „ „ 

Signature  of  agency  attonaey  _.. 

Withdrawal  of , 

Operate,  gsnerally  ...■..««.«,»,. »,„.-,...,_.,...........».»..»— 

Aircraft  owner/operator's  responsibility  for  sctiaQS  of  pUot . 
Oral  Argument  before  Administrator  on  appeel: 

Decision  to  hold  . »»...«..„...».«..„.. 

Instructions  fat  ...„ » «„.^,..«„,,„.„. 

Order  Assessing  Qvil  Penalty: 

Appeal  fttan ». «.....»...«.»..«..»».„......„..„.„...,.... 

Timellnees  of  tequaal  for  hearing 

Wlthdravral  of 

Parts  Manufacturer  Appttnral  (FMA): 

Failure  to  obtain  „ „ 

Paaaenger  Misconduct  „ „„.„»„„.»..„.„„„..„„„.„„„ 


with  a 


Penalty  (See  Sanctioa;  Haxatdoua  Materials) 

Paraon ™__.„„_„.._.___„.._.„ 

'  Proof  ft  Evidence  (See  alao  Federal  Rules  of  Evideaca): 

AfHrmative  Defmae „ „ _ 

Burden  of  Proof _...„ ...„..„ „.. 

Circumstantial  Evidanoa  ....,«..-......«.-......-»...»..».»....»......» 

audibility  (See  Admhiiatralive  Uw  Judges:  Credibility  of  Wit- 


i) 

Oiminal  standard  rejected 

Qoelng  Arguments  (See  alao  Final  Qnl  Argument)  ... 

Extra-tecGid  material 

Hearaay  . 

Prepoiideiance  of  evidence  . 


Preaumption  that  menage  on  ATC  tape  is  received  as  tranamit- 
ted. 

Presumption  that  a  gun  is  deedly  or  dangesous 

Presumption  that  owner  gave  pilot  permlssioo 


Presumption  mail  was  received  : »..„..» 

Rebutted _„ „..: 

Prima  fKie  case „...„.._ „. „ 

Settlement  offer  ........._.. ...,«...., 

Substantial  evidence  .-.. — » ». „ „.. 


8»-6  American  Airlines:  •1-54  Alaaka  Airlinee;  93-37  Akapec^,  94- 

32  Detroit  Metropolitan. 
•9-6  American  Airlinee;  90-12  Continental  Airlinee;  92-73  Wyatt. 

90-20  Degenhardt:  90-33  Cato;  92-32  BamhiU:  93-28  StzohL 

94-37  Houston;  95-19  Raynar. 

94-39  Kirola. 

90-12  Continental  Airlines. 

92-74  Wendt. 

92-76  Safety  Equipment 

90-11  Thunderbird  Acoesaoriae. 

69-5  Schultc  90-2o  Degenhardt 

89-7  Zenkner;  90-3  Melz;  90-11  Thondeibird  Acoeesoriaa;  90-39 

Hart. 
89-6  American  Airlinaa. 

93-36  Valley  Air. 
90-11  Thunderbird  Accaaeoriea. 
96-3  America  West  Airlines. 
96-3  America  West  Airlines. 
96-3  America  West  Airlines. 

92-9  Griffin;  94-17  TQ. 
90-16  Rocky  Mountain. 
91-12  Terry  ft  Menne;  92-49  Richardaon  ft  Shimp;  93-18  Westair 

Commuter. 
90-11  Thunderbird  Accessories;  90-17  Wilson:  92-74  Wandt. 
92-31  Eaddy. 

91-9  Contineotal  Airlines. 

93-12  Laogton. 

90-17  Wilson. 

•1-12  ft  91-31  Tarry  ft  Menne:  93-16  Westair  Commuter;  96-17 

Fanner. 
96-17  Farmer. 

92-16  Wendt. 
•2-27  Wendt 

•2-1  Coatello;  95-19  Raynar. 

95-19  Rayner. 

69-t  Metz;  90-16  Rocky  Mountain:  90-22  USAir,  •S-l*  RaytMr. 

•3-19  Pacific  Sky  Supply. 
92-3  PKk. 
96-6  Ignatov. 
•6-6  ignatov. 
•2-37  Glulfrida. 

•3-16  Westair  Commuter. 

•2-13  DeUa  Air  Lines;  92-72  Giuffrida. 

90-26  ft  90-t3  Waddell:  91-3  Lmvis,  91-30  TrujiUo;  92-13  Delta 

Air  Lines;  92-72  GiuCUda;  93-29  Sweeney. 
90-12,  90-19  ft  91-9  Continental  Airlinee;  93-29  Sweeney;  96-3 

America  Weat  Airlinaa. 


91-12  Terry  ft  Meime. 

94-20  Conquest  Helict^Hera. 

95-26  Hereth. 

92-72  Giuffrida. 

90-11  Thunderbird  Aoceseories;  90-12  Continental  AirUnea;  91-12 

ft  91-31  Terry  ft  Menne:  92-72  Giuffrida. 
91-12  Teriy  ft  MenrM;  92-49  Richardaon  ft  Shimp. 

90-26  Waddell;  91-30  Tru)llla 

96-17  Parmer. 

92-31  Eaddy. 

92-31  Eaddy. 

95-26  Hereth.  96-3  America  West 

95-16  MulhaU. 

•2-72  Glulfrida. 
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Pita*  Fkcia  Cm*  (Sw  alio  Pnof  ft  Evtdmoa) 


PloSaPHtl** 

ap«d«l  CuMidMll—  ■ 


«e-M  HantlK  M-3  Annric*  Wirt  Alrliim. 

•0-11  T1iund*rtfaii  Acc*noti*K  90-3  IkMc  (6-25  Coaquast  HsU- 


liorltari^. 


■  IMIIII 

■uIm  al  rncUe*  (M  CFR  Pkit  13,  Subpift  d: 


A|nilU*hUHy  G 
Oailaaanl*. 


biili*tkiB  of  Actton  . 


Akilily  I*  nqr . 


Agncy  policy: . 

ALJ  Bound  by 

Wii«nniiH  of  aiancy  p>Ucy  (eg..  PAA  Oidar  nsaSA. 
)l*nrtfaiii  Guiduica  Tan*,  iiwiiiiiiiamia  pvtainiag  to). 

OMHiilaiM.ji  with  Pracadant ..»..-»...»».....« »»..»-«..»—.......„».. 

Bnt  whan  piacadant  la  baaad  on  anparoadad  amcWnn  poiky 


Uacmmy  (Saa  D>au»»aiy) 
Pnaoia  to  mnajdar  . 


HoMd  (Saa  Hanidooa  MaMaiab) 
hmiihnant  P« 


MinlDum  (HaAtat)  . 
Modiflad 


Putial  Diimiiial  of  CompUnt/FuU  Sanction  (Saa  abo  Com- 

plaiitf). 
SancUoDs  in  ipeciflc 

Pilot  Deviation 

Taat  ab)act  dattction 

Unautlnrizad  accaaa 


Weapons  Tiolationa  . 


Soaaning  of  I>enoin; 

Air  Cairier  Etilnri  to  datect  weapoo- 


-.Suiction  . 


Rnaon  Bnlariog  Statila  Anaa 
Sacorily  (See  Scraaniiig  of  Panooi.  Standaid  Sacurity  Prapim,  Taat 

Obiaci  CMactioa.  Unaathorixad  Acoaai.  Weaponi  Violatioas): 
Sapaialion  of  Functiooi  


Sanrioa  (Saa  alio  Mailing  ihila;.Piaaf  ft  Bvidanca:  Racaipt): 
OtNI>a> -.. „ 


.W-e  Anaricao  Airiinai:  (0-23  Broylw  00-38  Cootinantal  Aiilinaa; 
n-tl  (Ahpoct  OpOTMort:  02-46  Suttan-Saimar.  a2-73  Wyatfe  9S- 
17  Lnnya  Piyiag  Sanic*. 

■•-•  ft  «0-3  kiMx. 

03-32  BanihUL 

M-«  lAiipait  Oparatar). 

110-31  CaimU:  «a-32  Coniinantal  AirHnaa. 

a»-«  Amatican  AicUnaa:  W-t«  9adky  Mounlnin:  90-24  Bajnr;  91- 

51  Hagwood:  n-M  Alaaka  AlfUaaa;  93-1  Coatailo:  92-78  SafMy 
.  Bqnipaiant:  9«-37  HouataD. 
10-11   'nuindart>lnl   Acoeanriaa;  99-10  Flight   Unlimited:  »t-2 

Woodluuaa. 
94-37  Hoiutan:  96-19  Raynar. 

90-12,  90-18  ft  90-19  Onltoantal  AliliMa:  91-17  KDS  AvtaUao. 
90-12,  ao-18  ft  90-19  CoBtinantal  fililliwa   90-21  CanoU;  90-37 

Northwaat  AiHinas. 
90-21  CafiDli:  80-22  USAir,  90-38  CootiaaBlal  Airiinaa. 
•i-9Caa«ioaDtal  Airiinaa. 
•a-W  Wandt:  93-18  Waatalr  Caamnutar. 

to-5  Schuhs  90-10  WaUx  91-3  Uwia:  91-39  Bn:  >92-i0  PUgbt 
UnHmilad:  92-32  Barahili;  92-37  ft  92-72  GiuCMda;  92-38 
Gmnbaig:  92-M  Suan-SaaltiR  92-51  KobUck:  93-10  Coatollo: 
•4-4  Nonhwaal  AiiaaA  RBnIal:  94-20  Conqnaat  Halicoptarr,  »r 
16  Mttlhall:  96-17  Lany'i  Flyii^  Sarvica. 

90-37  Northwaat  Airiinaa:  92-48  SallOD.S*ultan  96-19  (Air  Cv- 

riarl. 
90-19  CootinaBlnl   Airiinaa;  (0-23   Broyha:  90-33  Gno:  90-37 

N«nlhwaal  Airiinaa:  92-46  Sotton-Sautlar,  96-4  Snath  Aan;  96- 

19  (Air  Cairiarl. 
96-6|natov. 
96-19lAir  Canlarl. 
•1-18  lAlrport  Oparatorl:  91-40  lAirpoit  Oparatar):  91-41  (Airpoil 

Operatorl:  92-5  Dslta  Air  Linat:  93-18  Waatair  Coannutai:  94-28 

Toyota:  96-4  South  Acra:  96-19  (Air  Carriar). 

•0-5  Schults  90-23  Bioylas;  90-37  Nofthwait  AlrUnaa:  •1-3  Lawis; 
•1-18  (Airport  Opaialoi):  91-40  (Airport  Oparatorl:  91-41  (Air- 
port Opatator):  92-10  Flight  Unlfanitad:  92-46  Sutton-Sauttar,  92- 
51  KobUck:  94-28  Toyota:  95-11  Horiaon:  96-19  (Air  Caniar). 

80-5  Sckultz:  92-5  Dalla  Air  Linai:  92-51  KobBcfc. 

92-10  night  Unlimitad 

96-15  MuIhiU:  95-17  Lany's  Flying  Servioa. 

96-11  Horizon:  98-3  America  West  Airiinaa. 

90-10  Wabb:  91-53  Koilar,  98-19  (Air  Carriarl. 

95-16  Mulhall. 

80-S  Schullz:  90-11  Thundaifalrd  Accaaaofiar.  91-38  Esau:  92-10 

Flight  Unlimitad:  92-13  Dalta  Air  Unaa:  92-32  Bamhia 
94-19  Pony  Bxpraaa:  94-40  Polyneaian  Airways. 


g2-8Watklns. 

90-18  ft  90-19  Continanlal  Airiinaa:  96-10  (Air  Caniar). 

90-19  Continantal  Airiinaa:  90-37  Northwaat  Airiinaa:  94-1  Delta 

Air  Lines, 
90-23  Broylas:  90-33  Cato:  91-3  Lawis:  91-38  Esau:  92-32  Bamhill: 

92-48  Sutton-Sautter.  92-51  KobUck:  94-5  Giant 

94-44  American  Airiinaa. 
90-24  Bayer,  92-58  Ftoadl. 


90-12  Continental  Airiinaa:  91^18  Continanlal  Airlines:  90-19  Coo- 
tinenlal  AirUnea:  90-21  Caoull:  90-38  Continantal  Airiinaa:  93- 
13  Medal. 

90-22  USAir. 


Federal  Regirtm  /  Vol.  61.  No.  139  /  Thursday,  )uly  18,  1996  /  NoUces 


37S33 


Of FNPCP  . 


Receipt  of  docunM^  sent  by  mail . 

Valid  Sarvica 

Sattlsment  .... „._„. -..__..-.—„- 

Smoiung „ „.« 

Standard  Security  Program  (SSP): 

Compliance  with  — .... 


Ground  Security  Cooidinator  . 
Stay  of  Orders  - . 

Pending  {udidal  I 
Strict  Liability  


Test  Object  Detection 


Proof  of  violation  . 
Sanction 


Timeliness  (See  also  Complabit:  Mailing  Rule;  and  Appeals): 

Of  rBsponie  to  NPCP _ 

Of  complaint i. - 

Of  NPCP  

Of  request  6or  bearing  

Unapproved  Parts  (Sea  also  Parts  Manuficturar  Approval)  

Unauthorized  Access: 

To  Aifcraft . 

To  Air  Operations  Are*  (AOA) „ _-_.......; 


93-13  MedeL 

92-31  Baddy. 

92-18  Baigen. 

91-50  ft  92-1  Costelki:  95-16  MulhalL 

92-27  Giulfrida;  94-18  Luxemburg. 

90-12,  90-18  ft  90-19  Continental  Airlinas;  91-33  Delia  Air  Unaa: 
,  91-55  ContinenUl  Airlines:  92-13  ft  94-1  Dalla  Air  Unas:  96-16 
lAir  Carrierl. 

96-16  Westair  Commuter. 

90-31  CatToll:  90-32  Continental  Airlines. 

95-14  Charter  Airlines. 

89-5  SchulU:  90-27  Gabbeit  91-18  (Airport  Oparatorl;  91-40  (Air- 
port OpeiBtorl;  91-58  (Airport  Operstori. 

90-12.  90-18,  90-19,  91-9  ft  91-55  CootinenUl  AirUnea:  92-13 
Delta  Air  Unes:  86-19  [Air  Cairierl. 

90-18,  90-19  ft  91-9  Continental  Airlines:  92-13  Delta  Air  Lines. 

90-18  ft  90-19  ConUnental  Airlines:  96-19  I  Air  Caniar). 

90-22  USAir. 

91-51  KagvTOod;  93-13  Medal:  94-7  liarath. 

92-73  Wyatt. 

93-12  Langton:  85-19  Rayoer. 

83-19  Pacific  Sky  Supply. 


80-12  ft  90-18  Continental  Airiinaa:  94-1  Delta  Air  Lines. 

: - 90-37  Northwest  Airlines:  91-18  (Airport  Operator):  91-40  (Airport 

Operatorl:  91-S8  (Airport  Operatorl:  94-1  Delta  Air  Lines. 

Unreaaooable  Delay  In  Initiating  Acttoo 90-21  Catroll. 

Visual  Cues  Indicating  Runway,  Adequacy  of 92-40  Wendt 

Weapons  Violations,  generally  -. 88-5  Schullz:  90-10  Webb:  90-20  Degenhardt:  90-23  Broylas:  90-33 

Cato:  80-26  ft  90-43  Waddell:  81-3  Lewis;  91-30  Tiujillo:  91-38 
Esau;  91-53  Kollen  92-32  Bamhill:  92-46  Sutton-Sautter.  92-51 
Koblick:  92-59  Petek-)ackaon:  94-5  GranU  94-44  American  Air- 
lines. 

89-5  Schultz;  92-46  Sutton-Sauttar;  92-51  Koblick. 

90-26  ft  90-43  Waddell;  91-30  Tiu)ilk>;  91-38  Esau. 

89-5  Schultz. 

.„. 89-5  Schultz;  90-20  Degenhardt;  90-23  Broyler.  90-28  Waddell; 

91-3  Lewis;  91-53  Koller. 

Knowledge  of  concealed  weapon  (Sea  also  Knowledge) -.    89-5  Schultz;  90-20  Degenhardt 

Sanction  (See  Sanction) 

Weight  and  Balance 94—40  Polynesian  Airways. 

Witnesses  (See  also  Credibility): 
Absence  of. 

Failure  to  subpoena - „ - 92-3  Park. 

Expert  teatimony; 

Evaluation  of _ „ _ 93-17  Metcalf:  94-3  Valley  Air:  94-21  Sweeney;  96-3  America 

West  AirUnea;  96-15  Valley  Air. 
Expert  wimess  bes  (See  BA)A) 

■EGULATIONS  (Title  14  CFR.  unless  otherwise  noted) 


Concealed  weapon 

"Deadly  or  Dangerous"  

First-time  Offenders  .- 

Intent  to  commit  violation  ».- 


1.1  (maintenance) 
1.1  (ma)or  repair)  . 
1.1  (minor  repair)  . 
1.1  (operate)  .... — 


1.1  (person)  .... 
1.1  (propeller) 
13.16 -.„. 


13.201 
13.202 
13.203 

13.204 
13.205 


13.206  . 

13.207  . 

13.208  . 


94-38  Bohan. 

96-3  America  West  AirUnes. 

96-3  America  West  Airlines. 

91-12  ft  91-31  Terry  ft  Menna;  93-18  Westair  Commuter.  96-17 
Fanner. 

93-18  Westair  Commuter. 

96-15  Valley  Air. 

90-16  Rocky  Mountain;  90-22  USAir:  90-37  Northwest  Alriinea; 
80-38  ft  81-9  Continental  Airlines;  91-18  lAlrport  Operator!;  91- 
51  H^wood;  92-1  CoateUo:  82-46  Sutton-Sauttar:  93-13  Madel; 
83-28  StTohl:  94-27  Larsen:  94-37  fiouston;  94-31  SmaUIn^  OS- 
IS  Rayner. 

80-12  Continental  Airlines. 

90-6  American  Airlines:  92-76  Safely  Equipment 

90-12  Continental  Airlines:  90-21  CairoU:  80-38  Cootinantal  Air- 
Unes. 

90-20  Degenhardt:  91-17  KDS  Aviation;  91-54  Alaska  Airiinss;  82- 
32  BamhiU;  94-32  Detroit  Metropolitan:  94-39  Kirola:  95-16 
Mulhall. 

94-39  Kirola. 

.90-21  Carroll;  91-51  Hagwood;  92-73  Wyatt;  92-76  Safety  Equip- 
ment; 93-13  Model;  93-28  Strohl:  94-7  Hereth. 
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13.211 


13.212  , 

13.213  . 

13.214  . 

13.215  . 

13.216  . 

13.217  . 

13.218  . 


13.219  . 
J3J20. 


11.221  . 

13.222  . 

13.223  , 

13.224  . 

13J2S  . 

13.225  . 

13.227  . 
13.22*  . 

13.228  . 

13.230  . 

13.231  . 

13.232  . 


13.233 


13.235  „.. 


Part  14  . 
14in  ... 
14JH  .-. 


90-3  Metz:  W>-1S  PUyter.  91-18  (Airport  Operatorl:  92-32  Bambill: 
92-47  Cocnwall:  92-75  Beck  92-78  Safety  Bqulpnwnt;  »4.-8 
NiuMK  94-S  Gmit:  M-22  HarkiaK  94-29  Sunon:  94-30 
Columna;  95-10  Diamond:  95-28  Valhiy  Air, 

92-19  Cocnwall;  92-75  BKk:  92-76  Safety  Equipment:  93-7  Dunn: 
93-28  Strohl:  94-5  Gianl:  94-30  Cotumna:  95-28  Vallay  Air  96- 
17  Pennsr. 
•  89-8  Amarican  AirHoea;  89-7  Zanknar:  90-3  Matz;  90-11  Thundar- 
bird  AcxeaaorieK  90«9  Hart:  91-24  Eaau:  92-1  Costallo:  92-9 
GrIBin:  92-18  Bargan:  92-19  Cornwall:  92-57  Detroit  Metro. 
Wayne  County  Airport:  92-74  Wandt:  92-78  Safety  Equipment: 
93-2  Wandt: '94-5  Grant:  94-18  Uuiembuig:  94-29  Sutton:  95-12 
ToyoU;  95-28  Vallay  Air. 

90-11  Tliundarbird  Accanoriea;  91-2  Continanfal  Airline*. 

91-3  L«wta. 

93-28  Sinhl:  94-39  ICln>la. 

91-17  KDS  Aviation. 

89-8  Amarican  Airlinas;  90-11  Thundetliird  Aasaaaocier,  90-39 

Hart:  92-9  Griffin:  92-73  Wyatt:  93-19  Pacific  Sky  Supply:  94-6 

Strohl:  94-27    Laraan:   94-37   Houaton:  95-18  Rayner.   98-16 

WaatAir. 
89-8  American  Airlinea;  91-2  Continental  Airlinaa:  91-S4  Alaska 

Airlioaa:  93-37  Airapact:  94-32  Oatroit  Metre.  Wayne  Aiiport 
8S-S  Americani  Airlinaa:  90-20  Carroll:  91-8  Walts  Agricultural 

Aviation:  91-17  KDS  Aviation:  91-54  Alaaka  Airlines:  92-48  Sut- 

tnn.Sauttar. 
92-29  Haggland:  92-31  Baddy:  92-52  CuUop. 
92-72  Giu&ida:  96-15  Valley  Air. 
91-12  ft  91-31  Tarry  ft  Menne:  92-72  Gtu&ida:  95-28  Herath:  98- 

15  Valley  Air. 
90-28  Waddell:  91-<  lAirport  Operatorl:  92-72  Giuifrida:  94-18 

Uixamturg:  94-28  Toyota:  98-25  Conqiiaat:  98-17  Fetuer. 


90-21  Carroll:  95-26  Haraih. 
92-3  Park. 

92-19  Cannrall:  95-26  Haietb. 

92-3  Park. 

80-5  Schultz:  90-20  Oegenhatdt:  gz-'l  Coatallo:  92-18  Baigen:  92- 
32  Bamhill:  93-28  Strohl:  94-28  Toyota:  95-12  Toyota:  95-16 
Mulhall:  96-6  Ignatov. 

89-1  Grenani;  89-4  Metr:  89-5  Schults  S9-7  Zenkner:  89-8  Thun- 
deitiird  AcceBsori««;  90-3  Metz;  QO-tl  Tbunderbird  Accessories: 
90-19  Continental  Airlines:  90-20  Degenbirdt:  90-2S  ft  90-27 
Gabbert:  90-35  P.  Adams:  90-19  Ck>ntinental  Airlines:  90-39  Hart: 
91-2  Continental  Airlines:  91-3  Lewis:  91-7  Patdue:  91-8  Watts 
Agricultural  Aviation:  91-10  Graham;  91-11  Continental  Airlines: 
•1-12  Batgen;  91-24  Esau:  91-26  Britt  Airways:  91-31  Terry  ft 
VIenne:  91-32  Bargen:  91-43  ft  91-44  Delta;  91-45  Park;  91-46 
Delta:  91-47  Delta:  91-48  Wendt.  91-52  iCDS  Aviation;  91-53 
Koller,  92-1  Coalello:  92-3  Pvk:  92-7  West;  92-11  Alilin;  92-15 
DiUman:  92-16  Wandt:  92-18  Baigen;  92-19  Cornwall;  92-27 
Wendt:  92-32  Bamhill:  92-34  Carrell;  92-35  Bay  Land  Aviation: 
92-36  Southwest  Airlines:  92-39  Beck;  92-45  O'Brien:  92-52 
Beck:  92-56  MonUuk  Caribbean  Airways:  92-57  Detroit  Metro. 
Wayne  Co.  Airport:  92-67  USAir.  92-69  McCabe:  92-72  Giu&ida: 
92-74  Wendt:  92-78  TWA:  93-5  Wendt:  93-6  Weslair  Commuter, 
93-7  Dunn;  93-8  Nunei:  93-19  Pacific  Sky  Supply;  93-23  Allen; 
93-27  SinuiKms:  93-28  Strohl;  93-31  AUen;  93-32  Nunez;  94-9 
BftG  faistruments;  94-10  Boyle;  94-12  Bartusiak;  94-15  Columna; 
94-18  Luxemburg:  94-23  Perez:  94-24  Page;  94-26  French  Air- 
craft: 94-28  Toyota;  95-2  Meronek:  95-9  Woodhouse:  95-13 
KUiain;  95-23  Atlantic  World  Airways;  95-25  Conquest:  95-28 
Heieth;  96-1  [Airport  Operatorl:  98-2  Skydiving  Center. 

90-19  Continental  Airlines:  90-31  Carroll;  90-32  ft  90-38  Continen- 
tal Airlinaa:  91-4  lAirpoit  Operator):  95-12  Toyota;  96-9  (Airport 
Operatorl. 

90-11  Thunderbird  Accaaaories:  90-12  Continental  Airlines;  90-15 
Playter;  90-17  Wilson:  92-7  Weal. 

92-74  ft  93-2  Wendt;  95-18  Pacific  Sky  Supply. 

91-17  ft  92-71  KDS  Aviation. 

91-17,  91-52  ft  92-71  KDS  Aviation:  93-10  Coslallo:  95-27  Valley 
Air. 
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14.05  . 

14.12  . 
14.20  .- 
14.22  ... 
14.28  ... 
14.28  ... 

-21.303  . 
25.855  . 

39.3  

43.3  

43.5  

43.9  ..... 

43.13  ... 


43.15  . 


65.15  . 
85.92  . 


91.8(91.11  as  018/18/90). 
91.9  (91.13  as  of  8/18/90)  . 


91.11  .- 

01.29  (91.7  aa  of  8/18/90)  . 


91.85  (91.111  as  of  8/18/90)  . 
914)7  (91.113  as  of  8/18/90)  . 
91.75  (91.123  as  of  8/18/90)  . 


91.79  (91.119  as  of  8/18/90)  ._ 
91.87  (91.129  as  of  8/18/90)  „ 

91.103  . 

91.111 

91.113  „ 

91.151 

91.173  (91.147  aa  of  8/18/90)  . 

91.703  — — 

107.1  _ _ 


107.13  ._ 


107.20  _ 

107J1  „ 


107.25  .. 
108.5  .... 


108.7  .. 

108.10 

108.11  -.. 


108.13  .- 

121.133  ...-. 

121.153  

121.317 ■. 

121.318 . 

121.367  ,._ 

121.571  

121.628  . 

135.1   

135.5  

135.25 

135A3  

135.87  , 
135.95  . 


90-17  Wilaon. 

95-27  Valley  Air. 

91-52  KDS  Aviation. 

93-29  Sweeney. 

91-52  KDS  Aviation:  95-27  Valley  Air. 

95-9  Woodhouae. 

93-19  Pacific  Sky  Supply:  95-18  Pacific  Sky  Supply. 

92-37  GiufWda. 

92-10  Plight  Unlimited:  94-4  Northweat  Airoafl  Rental. 

92-73  Wyatt 

96-18  Kibain. 

91-8  Watts  Agricultural  Aviation. 

90-11  Thunderbird  Accessories:  94-3  Valley  Air:  94-38  Boban:  96- 
3  America  West  Airlines. 

90-25  ft  90-27  Gabbert;  91-8  Watts  Agricultural  Aviation;  94-2 
Woodhouae:  96-18  Kiliain. 

92-73  Wyatt. 

92-73  Wyatt. 

92—3  ParK. 

90-15  Playter  91-12  ft  91-81  Terry  ft  Menne:  92-8  WatUna:  92-40 
Wendt:  92-48  USAir  92-49  Richardson  ft  Shnnp:  92-47  Corn- 
wall: 92-70  USAir  93-9  Wendt:  91-17  Metcalf.  93-18  Westair 
Commuter;  93-29  Sweeney:  94-29  Sutton;  95-26  Hereth:  96-17 
Fenner. 

96-6  Ignatov. 

91-8  Watts  A^icultural  Aviation:  92-10  Flight  Unlimited:  92-4 
Northwest  Aircraft  Rental. 

91-29  Sweeney:  94-21  Sweeney. 

91-29  Sweeney. 

91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-40  Wandt:  92-49 
Ricbardaon  ft  Sbiinp;  93-9  Wendt 

90-15  Playter  92-47  Cknwall:  93-17  Metcalf. 

91-12  ft  91-31  Terry  ft  Maiuie:  92-8  Watkins. 

95-26  Hereth. 

98-17  Fenner. 

96-17  Feimer.  ' 

95-26  Hereth. 

91-8  Watts  Agricultural  Aviation. 

04-29  Sutton. 

90-19  Continental  Airlines:  90-20  Degenhatdt;  91-4  (Afaport  Opera- 
torl; 91-58  [Airport  Operator). 

90-12  ft  90-19  Continental  Airlines:  91-4  lAirport  Operator):  91-18 
Airport  Operator):  91-40  (Aiiport  Operator):  91-41  (Airport  Opei^ 
ator):  91-58  (Airport  Operator):  96-1  [Airport  Operator). 

90-24  Bayer  92-58  Hoedi 

89-5  Schultz:  90-10  Webb:  90-22  Degenhardt  90-23  Broyles:  90-26 
ft  90-«3  Waddell;  90-33  Cato;  90-39  Hart:  91-3  Lewis:  91-10 
Graham;  91-30  Tnijillo;  91-38  Esau;  91-53  Koller  92-32 
Bamhill;  92-38  Cronbeig;  92-46  Sutton-Sautter  92-51  Koblick: 
92-59  Petek-]ackson;  94-5  Grant:  94-31  Smelling. 

•4-30  Columna. 

90-12,  90-18,  90-19,  91-2  ft  91-9  Continental  Airlines:  91-33  Delta 
Air  Linea:  91-54  Alaska  Airlinea;  91-55  Continental  Ahlinaa:  92- 
13  ft  94-1  Delta  Air  Unas:  94-44  American  Airlines;  96-16 
WaatAir  96-19  (Air  Carrier). 

90-18  ft  90-19  Continental  Airlines. 

96-18  WeatAir. 

90-23  Broyles:  90-26  Waddell:  01-3  Lewis:  92-46  Sutton-Sautlsr 
94-44  American  Airlines. 

90-12  ft  90-19  Continental  Airlinea:  90-37  Northwest  Airlinaa. 

90-18  Continental  Airlinea. 

92-48  ft  92-70  USAir  85-11  Horizon;  96-3  America  Wast  Airlines. 

92-37  Giuffrida:  04-18  Luxemburg. 

92-37  Giuftida. 

90-12  Continental  Airline*. 

92-37  Giuffrida. 

96-11  Horizon. 

95-8  Cbarter  Airlines:  95-25  Conquest 

94-3  Valley  Air  94-20  Conquest  Helicopteia:  85-25  Conquaat;  95- 
27  Valley  Air  96-15  Valley  Air. 

92-10  Pli^t  Unlimited:  94-3  Valley  Air  95-27  Valley  Air  98-15 
Valley  Air. 

94-40  Polynesian  Airways:  95-17  Laity's  Flying  Servioa;  85-28  At- 
lantic: 96-4  South  Aera. 

90-21  GuroU. ' 

95-17  Larry's  Flying  Service.  « 
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135.115  . 
13S.2M  . 
135.287  .. 

1 35.293  .. 
135.343  .. 
135-413  . 
135.421  .. 
13S.437  .. 
145.53  ._. 
145.57  .... 
145.61  _.. 

191  

298.1 

302.a  . 

4SCFK: 
1.47  . 


ITIdnq.  , 
inj 


rrtM  . 


17X101  . 
172.100. 
173.308  . 


172.303  . 
172.201  . 


17X301  . 
172.30*. 


173.400. 
172.402  . 


173.1  . 
173.3  . 


173.0  . 


I7X23(a). 

173.24 

173.25 


173.27  ._ 
173.115  . 
173.240. 
173.243  . 


173.200. 
175.25  ... 
821.30  _. 
021.33  -. 


.    94-40  Polyneaian  Airways. 

.    96-«  duller  Airlinaa:  96-4  South  Asro. 

.    95-8  C3urter  Airlion:  95-17  Larry's  Plyii«  Service:  96-4  South 

Aaro. 
.    95-17  Larry's  Flying  Service:  96-4  South  Aaio. 
.    95-17  Larry's  Plying  Service. 
.    94-3  Valley  Air  96-15  Valley  Air. 

93-38  Valley  Air,  94-3  Valley  Aii;  96-15  Valley  Ait 

94-3  Valley  Air:  96-15  Valley  Air. 

90-11  Thundeifaird  Accessories. 

94-2  Woodhouse. 

90-11  Thuodarfaird  Aooessories. 

90-12  k  90-19  Continental  Airiines.  90-37  Northwest  Airlines. 

92-10  Flight  Unlimited. 

90-22  USAir. 

92-78  Sabty  Bquipnieiit 

9S-10  Diamond. 

92-77  Ta;  94-28  Toyota:  94-31  Smalliiw  95-16  MulhalL 

92-77  TO. 

92-77  TQ;  94-28  Toyota:  94-31  Smallii^. 

92-77  TO;  94-28  Toyota:  95-18  MulhalL 

92-77  TQ;  94-28  Toyota:  94-31  Smalllng:  95-18  MulhalL 

94-28  Toyota. 

92-77  TO;  94-28  Toyota;  94-31  Smallii^:  95-16  MulhalL 

94-31  Smelling:  95-16  MulhalL 

94-31  Smelling:  95-16  MulhalL 

92-77  TQ:  94-31  Smalling:  95-16  MuUmU  ' 

02-77  TQ:  94-28  Toyota:  94-31  Smallim:  95-18  MulhalL 

94-28  Toyota. 

92-77  TQ. 

92-77  TQ:  94-28  Toyota:  94-31  Smalling:  95-16  MulhalL 

94-28  Toyota:  94-31  Smalling. 

94-28  Toyota. 

94-28  Toyota:  94-31  Smalling. 

94-28  Toyota:  95-16  MulhalL 

94-28  Toyota. 

92-77  TQ.  ■ 

92-77  TQ. 

92-77  TQ. 

94-28  Toyota. 

94-28  Tc^rota:  94-31  Smallii^. 

94-31  Smelling. 

92-73  WyatL 

90-21  C:nnia 


STATUns 


5U.SX.: 
504  . 

552  . 
554. 

556  . 

557  . 


70S 

5332 

11  U.S.C.; 

302 

UUSJC.: 

2413 _._. 

2462 

49  U.S.C.: 

5123 

40102  _______ 

44701  _„. 

44764  

49  U.5XI  App.: 

1301(31)  (operala) . 
(32)  (person)  „. 

1356  _.. 

1357  

1421  

-      1429  


90-17  WUaon:  91-17  k  92-71  KDS  Aviatioa;  92-74,  93-2  k  93-9 
Wendt:  93-29  Sttreeney:  94-17  1X3;  95-27  Valley  Air. 

90-12,  90-18  k  90-19  Continental  Airlines;  93-10  Coatallo. 

90-18  Continental  Airlines:  90-21  Canoll:  95-12  Toyota. 

90-21  Canoll;  91-54  Alaska  Airiinea. 

90-20  Deasnhardt:  90-21  Canoll:  90-37  Noithwest  Airlioas:  94-28 
Toyota. 

95-14  Chatter  Airlines. 

95-27  Valley  Air. 

•1-2  Continenlal  Airlines. 

93-10  CostaUo. 
90-21  CarroU. 

96-16  Mulhaa 

06-17  Fsnnar. 

96-8  Ignatov:  96-17  Penner. 

96-3  America  West  Airlines;  96-15  Valley  Air. 

93-18  Westair  Commuter. 

93-18  Weetair  Commuter. 

90-18  k  90-19.  91-2  Continental  Airiinea. 

90-18.  90-19  k  91-12  Continental  Airlines;  91-41  (Airport  Opara- 

lorl;  91-58  [Airport  Opeiatorl. 
92-10  Flight  Unlimilad;  92-48  USAir;  92-70  USAin  93-9  Wendt 
92-73  Wyatt 
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1472  . 
1475  . 


1488  . 
1009  . 


89-5  SchultK  90-10  Webb;  90-20  Degsnbaitit;  90-12,  90-18  fc  90- 
19  Continental  Airiinea;  90-23  Bmyin:  90-28  t  90-43  Waddell; 
•0-33  Calo:  90-37  Northwest  Airlines:  90-39  Hart;  91-2  (aa- 
tinantal  Airlines;  91-3  Lewis;  91-18  lAlipoct  Operatarj;  91-53 
Koller.  92-5  Delta  Air  Lines;  92-10  Flight  Unlimind:  92-46  Sut- 
ton.Saultar.  92-51  Knblick:  92-74  Wendt:  92-76  Safety  Equip- 
ment; 94-20  Conquest  Helicoptafs;  94-40  Polynaaian  Airways; 
96-6  Ignatov. 

96-6  Ignatov. 

90-20  Dagenbardt;  90-12  Cootlnenta)  Airlines;  90-18.  90-19  k  91-1 
Continental  Airlines;  91-3  Lewis;  91-18  (Airport  Opecakir);  •4-40 
Polynaaian  Airways. 

00-21  CarrolL 

•2-77  TQ:  94-10  Pony  Bxpnsa;  •4-2«  Toyota:  94-31  Smalling:  95- 
12  Toyota, 


CMl 
bydw 

Digettt 

{Qumat  es  of  )une  30. 1996) 

The  digests  of  the  AdniinistiBlor*s  final 
decisions  and  orders  are  arranged  by  order 
number,  and  briefly  summariae  kay  pointa  of 
each  dadeion  The  following  compilalkm  of 
digsata  indudaa  all  6nal  decisions  and  otdan 
laauad  bjr  Ike  Admlniatiatar  bom  Anill  1, 
1996,  to  June  30, 1008.  Tlie  FAA  will  puhlish 
aoacuiaalativ*  supplemenU  to  this 
oaapUalioB  on  a  quaitoly  haaia  (a^..  Apnl, 
ju^,  Oilobar,  and  famMty  of  each  year). 

Thaae  digesta  do  IMX  constitute  legal 
authority,  and  should  not  be  cited  or  lalied 
upon  as  such.  The  digests  are  not  intended 
to  sstvs  aa  a  substitute  for  propst  legal 
iiissanh  nrties,  attorneys,  and  other 
mienatad  panoos  should  always  consuh  the 
hill  taxt  of  the  Admlnistntor's  decisions 
before  citing  them  In  any  context 

In  the  Afaaer  ofKenetm  H.  WUulow 
Order  No.  98-13  (4/19/96) 

Appaai  dimiated.  Reepondent  Winslow 
failafl  to  file  an  appeal  briet  Consequently, 
Winslow's  appeal  la  dismissed  lor  bilure  to 
perts^ 

In  Urn  hbOn  of  Ulidtown  Nam  Sipi 

CoipoiaUon 

Order  No.  98-14  (4/10/96) 

CrtM*<ippeol  dismissed.  Respondent 
Midtotm  Neon  Sign  Corp.  has  bilsd  to  show 
good  cauae  for  the  untlmeliness  of  its  notice 
of  appeal.  As  a  result,  Midtown's  ooaa- 
appaal  I*  dimiiaaad. 

In  the  klaaer  of  Valley  Air  Semces,  Inc. 
OrdM'Na  96-15  (5/3/98) 

Artilion /br  flaconsideration  Dsnisid.  The 
agency  attorney  filed  a  petltian  Cor 
reconsideration  of  FAA  Order  No.  95-27 
(December  19. 1995),  which  affirmed  the  law 
judm's  award  to  Valley  Air  of  attoniey  bes 
andotlMr  expenses  under  the  Equal  Acoeaa 
to  luatice  Act.  In  the  petition,  the  agency 
argued  that  Order  No.  95-27  improperly 
equated  the  FAA's  failure  to  prevail  with  a 
lack  of  substantial  justification.  The  FAA  is 
correct  In  stating  that  an  agency  may  have 
been  substantially  justified  even  if  it  lost  its 
case.  Ho%vever,  Order  No.  95-27  does  not 
stand  for  the  proposition  that  because  the 
FAA  lost  on  Uu  marita,  it  must  pay  Valley 
Air's  attocney  fees.  Rather,  Older  No.  95-27 


found  that  not  onlv  bad  the  FAA  loat,  bat 
that  it  had  alao  tailed  to  provide  eves  enough 
evidence  to  abow  that  ito  poattians  were 
substantially  justified.  The  pelitian  far 
rsconsldaratian  Is  denied. 

in  the  Matter  of  WestAir  Commuter  Airiines, 

Inc. 

Oldar  No.  96-16  (5/3/96) 

Failure  to  Piovide  Ground  Security 
CootdkHOor.  WestAir  has  appealed  from  the 
law  lodge's  decisiaa  assisslng  a  06,500  dvil 
penalty  for  WeatAir's  idlura  to  provide  a 
ground  security  coonUnatnr  far  three 
Wesl/Ur  flighta.  WestAir  had  entered  into  an 
agmamant  with  United  whereby  United 
would  piovide  ocmplate  statioa  support, 
inchiding  a  giound  aecurity  coordinetcr,  far 
each  of  WeatAir's  United  Exprees  flighta 
haviiH  bom  )ohn  Wayne  Airport  WaatAir 
argued,  aa  an  affirmative  daisnae,  that  it  had 
no  knowledge  of  Unitad's  Ulure  to  piovide 
a  giound  aecurity  coordiiietar. 

WestAir  ramaias  responsible  far  the 
security  vlolatioos  at  iasue.  The  record  shows 
no  attempt  on  WestAir's  part  to  monitor 
whether  United  was  keeping  its  agreement  to 
provide  trained  ground  security  coordinators 
far  WestAir's  flighta.  An  air  carrier'a 
responsibilitiaa  ate  too  critical  to  permit  it  to 
traasfor  ita  obligaUona  to  another.  AHliough 
WestAir  aiguaa  that  United  has  ita  own,  more 
rigorous  security  pragnai,  thia  makea  little 
diifarance  if  Unilad'a  aacurlty  program 
applies  only  to  Untied  flighta  and  not  to 
WestAir  flighta.  Monover.  it  appeeis  that 
WestAir  and  United  are  pertners.  One 
cbaiactaristic  of  partnerships  's  joint  and 
several  liability. 

Sanction.  The  36,500  civil  penalty  assessed 
by  the  law  judgs  is  affirmed.  It  bighlighta  the 
serious  nature  of  an  air  carrier's  tailunto 
ensura  diat  the  safaguaixls  in  ita  seoirily 
program  are  in  place. 

In  the  UaOer  ofHamon  C.  Fenner 
Order  No.  96-17  (5/3/96) 

Aircraft  Owner  Responsible  for  Pilot's 
Safety  Viahtions.  The  pilot  of  a  Caesna  182 
owned  by  Mr.  Fenner  caused  two  neer  mid- 
air collisions.  Mr.  Fenner  and  his  wife 
refused  to  discloee  to  FAA  investigators  the 
identity  of  the  pilot  of  Mr.  Penner's  airplane. 
A  preponderance  of  the  evidence  indicated 
that  the  pilot  had  peimiaaion  to  Qy  the 
airplane. 

The  definition  of  "operate"  in  the  Federal 
Aviation  Act.  as  amended,  specifically 
includes  suthorixing  use  of  aircraft  tlllis, 


Mr.  Ptamar  "opaniad"  Iha  alrcnft  wHUn  the 
meaning  of  the  Act  bacauae  he  authorised  the 
pilot  to  operate  the  aiicraft  The  law  judge's 
asaeaament  of  a  54,000  dvil  penalty  ia 
afllnned. 

in  (he  AMIar  q^Tboons  Hlmin 
Older  No.  96-18  (5/3/96) 

Viohaoas  of  14  CFtlSS*3Sta)  and 
43.151a)  Affirmed.  The  Adminiatntor 
reacted  Mr.  Kilrain's  intatpntation  of  AD 
88-18-06.  The  Adminiatrator  held  that  the 
sub^  Airwosthinaaa  Directive,  as  it 
bworporalad  Service  Bulletin  No.  176. 
required  that  the  fuel  tanks,  fuel  system,  and 
elactric  fuel  pump  filter  be  inspected  for  fuel 
tank  contamination,  and  tiist  the  binl  tank 
aooaaa  coveni  be  resealed  using  a  high-octane 
fitel  reaistant  sealant.  The  Administrator 
tejedad  Mr.  Kilrain's  intarnretatioo  that  the 
tank  aoceas  coveia  did  not  nave  to  be  reeeoled 
uidaaa  fijal  tank  oontaminatioo  was  found. 
Becauae  neither  Mr.  Kilrain  nor  the  lepair 
facility  which  had  pteviouBly  worlted  on  this 
aircraft  had  conducted  a  complete  inspection 
and  then  resealed  the  tanks  in  accordance 
with  the  Airwofthtoess  Directive.  Mr.  Kibaln 
violated  14  CFR  S  43.5(a)  and  43.15(a)  whan 
he  retunad  the  aiicnfl  to  aervice  after  an 
aimual  inspection. 

In  the  Matter  (^lAirCarriui 
Order  No.  06-19  (6/4/06) 

Failuie  to  Delect  Test  Ob/ect  during 
Screening— Sanction.  During  a  screening 
system  operator  test,  the  air  carrier's  contract 
onployee  screener  failed  to  detect  8  test 
obtect  in  a  bandbiig  of  en  FAA  empfoyee 
which  had  been  submitted  for  x-ray 
screening.  The  scieener  was  looking  at  and 
talking  to  an  aaaociate  throughout  the  test. 
The  taw  judge  bald  that  the  air  carrier  had 
violated  14  CF.R.  S  108.5(a)(1).  The  law 
judge  applied  a  superseded  FAA  sanction 
policy  and  assessed  a  S1000  dvil  penalty. 

"The  Administrator  held  that  the  law  judge 
was  subject  to  agency  policy.  Ilierefan.  the 
taw  judge  should  bavc  followed  the  new — 
and  current — agency  sanctioo  policy 
regarding  civil  penalty  ranging  bom  S7S00  to 
$10,000  ta  appropriate  whan  egngioua 
dicumatancaa.  including  aarioua  naglact  of 
duties  by  a  screener  (suoi  as  deliberate  or 
gross  lack  of  attention  to  aasigned  tasks)  are 
present 

The  Administrator  held  that  in  this  case, 
qgregioua  drcumstonces  were  present  The 
test  tailun  was  a  direct  result  of  the 
inexcusable  inattentiveness  of  the  scnener 
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whan  Umto  was  light  traffic  at  the  checkpoint 
and  Mrben  the  •creemr  and  whoa  the 
aoaeoer  had  only  been  at  her  station  for  10 
mlfujtea.  At  the  same  time,  the  aggravaUng 
£M:lon  preaent  did  not  warrant  the 
impoallion  of  the  $10,000  maximum  cMl 
paoaJly.  It  waa  held  thai  S7,sao  was  an 
appropriate  penalty  based  upon  tha  tdaUty 
of  the  circumstanced,  including  the  air 
carrier's  success  rate  at  detecting  test  ob^Bcta 
at  that  checkpoint  befbce  this  Inddaotae  well 
aa  the  aoeener's  aerious  naglect  of  dutiea. 

CnBMVcial  Kaporting  Serriccs  of  IJbe 
AdHiaMnlar'*  Qnl  Pesnlty  DwJsltM* 
•■dCMan 

1.  Commercial  Publieatioia:  The 
Admlnistntor'a  deiaaions  and  orden  in 
dvil  penalty  cases  are  now  available  in 
the  following  commercial  publications: 
Avhex,  published  by  Aviatioo  Dally, 

1156 15th  Street.  NW,  Washington. 

DC  20005.  (202)  B22-486fl: 
Civil  Penalty  Cases  Digest  Service, 

published  by  Hawkins  Ihiblishing 

Company,  Inc..  P.O.  Box  480,  Mayo. 

MD,  21106,  (410)  798-1577; 
Federul  Aviation  Decisions,  Clark 

Boardman  Callaghan.  50  Broad  Street 

East.  Rochester,  NY  14694,  (716)  546- 

1490. 

2.  Disks/CD-BOM.  the  dadsions  and 
ofders  may  be  obtained  on  disk  bam 
Aviation  Records,  Inc.,  P.O.  Box  172, 
Battle  Ground,  WA  98604,  (206)  896- 
0376.  Aeroflight  Publications,  P.O.  Box 
854,  433  Main  Street.  Gruver,  TX  79040 
(806)  733-2483.  is  placing  the  decisions 
on  CD-ROM. 

3.  On-Lirte  Services.  The 
Administrator's  decisions  and  orden  in 
civil  penalty  cases  are  available  on 
CompuServe.  FedWorld,  and  Wesllaw. 
The  Database  ID  for  Weitlaw  is  FTRAN- 
FAA. 

The  FAA  has  stated  previously  that 
publication  of  the  subject-matter  intlex 
and  the  digests  may  be  discontinued 
once  a  coinmercial  reporting  service 
publishes  similar  informatiOD  in  a 
timely  and  accurate  manner.  No 
decisions  has  been  made  yet  on  this 
matter,  and  for  the  time  being,  the  FAA 
will  continue  to  prepare  and  publish  the 
subject  matter  index  and  digests. 

FAAOOgas 

The  Administrator's  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  Inspection  and 
copying  at  the  following  location  in 
FAA  httidquartsrs:  - 
FAA  Hearing  Docket,  Federal  Aviation 

Administration,  800  Independence 

Avenue,  SW.,  Room  924A, 

Waahington,  DC  20591:  (202)  267- 

3841. 

These  materials  are  also  available  at 
all  FAA  regional  and  canter  legal  offices 
at  the  following  locatioos: 


Office  of  the  Aiaistanl  Chief  Counsel  for 
the  Aeronautical  Center  (AMC-7), 
Mike  Monroney  Aeronautical  Canter, 
6500  South  MacAithur  Blvd., 
Oklahoma  Qty,  OK  73125;  (405)  954- 
3296. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Regional  (AAL-7), 
Alaskan  Region  Headquarters,  222 
West  7lh  Avenue,  Andiorage,  AK 
99513:  (907)  271-5269. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (AC£-7).  Central 
Region  Headquartan,  601  East  12th 
Street.  Federal  Building,  Kanaas  Oty, 
MO  64106;  (816)  428-5446. 

Office  of  the  Assistant  Chief  Counsel  for 
Uie  Eastern  Region  (AEA-7),  Esstem 
Region  Headquarters,  JFK 
International  Airport,  Federal 
Building,  Jamaica.  NY  11430:  (718) 
553-3285. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Great  Lakes  Region  (ACL-7),  2300 
Eaat  Devon  Avenue,  Suite  419,  Des 
Plaines,  IL  60018;  (708)  294-7108. 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7), 
New  England  Region  Headquarters,  12 
New  England  Executive  Paric,  Room 
401,  Burlingtoa,  MA  01803-5299; 
(617)  238-7050. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(ANM-7),  Northwest  Mountain 
Region  Headquarters,  1601  Und 
Avenue,  SW,  Ronton,  WA  98055- 
4056:  (206)  227-2007. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southeni  Region  (ASO-7), 
Southern  Region  Headquarters,  1701 
Coliunbia  Avenue,  College  Pufc,  GA 
30337;  (404)  305-6200. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Regitm  (ASW-7), 
Southnvest  Region  Headquarters.  2601 
Meacfaam  Blvd.,  Fort  Worth,  TX 
76137-4298;  (817)  222-5087. 

Office  of  the  A^stant  Chief  Coimsel  for 
the  Technical  Center  (A(2T-7), 
Federal  Aviation  Administration 
Technical  Center,  Atlantic  City 
International  Airport,  Atlantic  City, 
NJ  08405;  (609)  485-7087. 

Office  of  the  Assistant  Chief  Counsel  for 
tiie  Westera-PaciBc  Region  (AWP-7), 
Westera-PsciBc  Region  Headquarters, 
15000  Aviation  Boulevard,  Lawndale, 
CA  90261;  (310)  725-7100. 

issued  in  Washington,  DC  on  July  10,  ISM. 
ISMaS-OUlMa, 

AoJMam  Oti^  Counsel  for  Litigation. 
[FR  Doc  M-1M79  Filed  7-17-96;  5:4S  am) 


Of  No 


Federal  Aviatiaa 
'  Administration  (FAA),  Dapaitment  of 
Transportation  (DOT). 
ACTION:  Notice  of  Finding  of  No 
Significant  ImpacL 

•UMMRV:  Notice  is  hereby  ^van  that 
tha  Federal  Aviation  Adminiatntion 
(FAA)  has  made  a  finding  of  no 
significant  impact  (FONSI)  with  respect 
to  the  potential  programmatic 
environmental  impacts  related  to  the 
construction  and  operation  of  its 
proposed  Wide  Area  Augmentation 
System  (WAAS). 

FOM  rumen  MFOMMIMN  oontact:  Ms. 
Susan  Biumester,  Federal  Aviation 
Administration,  (202)  358-5408.  ^ 

tufPt  nmnun  ■powmtiow. 


The  Federal  Aviation  Administration 
(FAA)  is  proposing  to  construct  and 
operate  an  enhanced  aircraft  navigation 
system  consisting  of  a  nationwide 
system  of  hardware  and  software  and 
four  transmitting  antenna  sites  known 
as  ground  earth  stations  (GESs).  The 
colfocUve  system  is  known  ss  the  Wide 
Aree  Augmentation  Syatem  (WAAS). 
The  WAAS  would  augment  existing 
Department  of  Defense  (DoO)-provided 
Global  Positioning  System  (GPS) 
navigational  information  for  civil 
aviation  use.  The  WAAS  would  receive, 
process,  and  correct  data  from  existing 
GPS  sstellites  and  transmit  navigation 
corrections  to  existing  commimicationS 
satellites.  The  communications  satellites 
would  transmit  enhanced  GPS 
information  to  aircraft  that  would  be- 
equipped  with  WAAS  receivers  to  use 
this  information  for  navigation.  This 
satellite-based  system  would  be  uaed  to 
supplement  the  existing  navigation 
system,  providing  better  navigational 
information  to  air<3aft  and  thus 
enhancing  safety. 

In  order  to  implement  WAAS,  the 
FAA  would  use  existing  GPS  satellites 
and  geostationary  earth  orbiting  (GEO) 
oonununication  satellites,  construct 
wide  area  reference  stations  (WRSs)  and 
wide  area  master  stations  (WMSs),  and 
lease  C£S  transmitting  antenna  liacilities 
to  provide  additional  accuracy, 
availability,  and  integrity  of  informatioa 
provided  by  the  existing  civilian 
available  GPS.  The  29  WRSs  and  WMSs 
to  be  constructed  would  each  consist  of 
three  32  inch  diameter  receiving 
antennas  on  6  foot  supports  with 
attached  woather  sensors.  These 
antennas  would  be  mounted  on  existing 
FAA  facilities  and  connected  by  table  to 
additional  interior  equipment.  The  four 
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GGS  facilities  to  be  leased  would  consist 
of  a  transmitter  control  building  and  one 
to  three  54  ftmt  (16.4  meter)  diameter 
parabolic  antenna  dishes. 

Pnrpoae 

One  of  the  FAA's  long-term  goals  is  to 
provide  accurate,  svail^le,  and  reliable 
navigational  data  to  enhance  airspace 
safaty  in  a  cost-eflactive  manner.  In 
order  to  meet  this  goal,  the  FAA 
proposes  to  implement  the  initisl 
WAAS  which  would  provide  100% 
availability  of  navigational  information 
throughout  the  national  airapaw,  avoid 
ground-beaed  refleiititin  and  sigDal 
interfisrence  problems,  provide  accurate 
poaition  information,  and  support  an 
iinHmim^  number  of  usere.  By 
augmeoting  the  existing  navigation 
system  to  provide  accurate  aircraft 
position  information  to  an  unlimited 
niunber  of  pilots  throughout  national 
airspace,  the  initial  WAAS  would 
provide  a  safer,  moreaffitnent 
navigation  system  in  accordancs  writh 
the  FAA's  mission.  The  initial  WAAS 
program  would  be  a  supplemental 
na^igBtion  system,  only;  the  initial 
WAAS  is  expected  to  neither  increase 
air  traffic  nor  alter  existing  air  routes. 

EavinanHnUl  impacts 

No  significant  environmental  impacts 
were  identified  at  the  progranunatic 
level.  No  signiiicant  programmatic 
impacts  to  5te  physical  sattins, 
induding  electromagnetic  fields  and  air 
and  water  quality;  land  use/land 
management;  biologi(»l  resources; 
cultural/historical  resources:  or 
sodoeoonomics  wen  identified.  Any 
potential  eovironinental  efbiits  that 
might  occur  due  to  activities  associated 
with  the  propoeed  initial  WAAS  have 
been  dstarminad  to  be  associated  with 
acUvitlaa  at  specific  sites.  Theae 
potential  anvirtmmental  effet:ts  and 
mmqaUnn  altamatives  will  be  addressed 
in  the  sits-spedfic  enviroiunental 
analyses  to  be  prepared  for  the 
individual  actions  to  implement  this 
program.  If  site-spadfic  environmwital 
analyaas  indicate  potantially  significant 
anviraamantal  impac:ta  at  the  prebned 
individual  sites,  FAA  would  take  steps 
to  mitigate  potential  significant  efiects 
or  cho^e  the  specific  idtaa  to  avoid 
such  impacU.  This  FONSI  (or  the 
Programmatic  EA  doea  not  pradude  tha 
relocation  of  the  spedfic  sites  if  an 
environmental  analysis  shows  tha 
potential  for  significant  impact 

The  proposed  initial  WAAS  will  use 
existing  FAA  bdlities  and  lease  GES 
services  from  existing  sites  and  is 
consistent  with  community  planning  at 
the  programatic  level. 


AkamaliTes 

The  FAA  completed  an  analysis  of 
various  alternative  navigation  conospts 
with  the  potential  to  meet  the  FAA's 
long-term  navigation  goals.  Ahenutives 
other  than  the  initial  WAAS  that  were 
considered  were  the  enhancement  of  the 
existing  navigation  system  (very  high 
frequency  omnidirectional  ranges, 
distance  measuring  equipment,  and 
instrument  landing  systems);  use  of 
existing  long-range,  local-area 
differential  GPS;  and  receiver 
autonomous  integrity  monitoring.  Ntme 
of  theae  ahetnaUvea  met  the  technical 
needs  of  the  FAA.  The  "no  action" 
alternative,  the  continued  operation  of 
the  existing  system  without  providing  a 
supplemental  navigation  system,  was 
also  considered.  It  was  found  to  have  no 
significant  environmental  impacts. 
However,  it  does  not  meet  the  FAA's 
long-term  goals  of  incseased 
navigational  actniracy,  availability,  and 
system  integrity. 


Issued  in  WaaUi^ton,  DC  on  July  10, 19«6. 
»ij»iiiilJ.SwiJar,|T., 
WAAS  Pmfect  kktaagfr.  Satellite  Program 
Office,  ANDSIO.  FAA  Headquarlen. 
[FK  Doc  »6-lS205  Filed  7-17-96:  S:45  am! 


After  careful  and  thorough 
consideration  of  the  facts  contained 
herein,  the  undersigned  finds  that  the 
proposed  Federal  action  is  consistent 
with  existing  national  environmental 
poUdes  and  objectives  as  set  forth  in 
Section  101(a)  of  the  National 
Environmental  Policy  Ad  of  1969 
(NEPA)  and  that  it  will  not  significantly 
affed  the  quality  of  the  human 
environment  or  otherwise  include  any 
condititm  requiring  cxinsullation 
pursuant  to  Section  10Z(2)(c)  of  NEPA. 

Approved:  ftaymood  J.  Swidar,  Jr. 

Date:  July  12, 1996. 

Otdbr 

The  foregoing  actions  are  directed  to 
be  taken,  and  determinations  and  . 
approvals  are  made,  under  the  authority 
of  Titie  49  U.S.C  44502(a)(1)  (formerly 
Section  307  of  the  Federal  Aviation  Ad 
of  1958)  to  acquire,  establish,  improve, 
operate,  and  maintain  air  navigation 
Esdlittes. 

Right  of  Appeal 

This  order  constitutes  fiiud  agency 
actfon  under  49  U.S.C  46110,  for 
cxmstruction  and  opnation  of  the  initial 
WAAS.  Any  party  to  this  proceeding 
having  a  substantial  mtetest  may  appeal 
the  order  to  the  Courts  of  Appeals  of  the 
United  Stales  or  the  Distrid  of  Columbia 
upon  petition,  Bled  witliin  60  days  after 
issuance  of  this  order. 


RTCA*  InOf  SpoGlol  CommMao  147j 

OptfWIOClH  PirtDffMOTOO 

I  ftoc  T^sfllo  Altrt  and 


bfutptntM 

Pursuant  to  section  10(s)(2)  of  the 
Federal  Advisory  Committee  Ad  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Spedal  Committee 
(SC)  147  meeting  to  be  held  August  6- 
7, 1996,  starting  at  9:00  a.m.  The 
maetii^  will  be  held  at  RTCA,  1140 
Connecticut  Avenue,  N.W.,  Suite  1020, 
Washington,  DC  20036. 

The  agencia  will  be  as  follows:  (1) 
Chairman's  Introdudory  Remarks;  (2) 
Review  of  Meeting  Agenda;  (3)  Review 
and  Approval  of  Minutes  of  the 
Previous  Moating:  (4)  Report  of  Working 
Grcnip  Activities:  a.  Operations  Woriung 
Group/Enhancements  Working  Group: 
b.  Requirements  Working  Gnxip;  (5) 
Report  on  SC-186  Activities;  (6)  Report 
on  FAA  TCAS  Program  Activities:  a. 
TCAS  I:  b.  TCAS  n;  c  TCAS  IV;  d.  ATC 
Applications  Activities:  (7)  Review  and 
Update  of  Verification  and  Validation 
Process:  (8)  Review  Scihsduleond 
Mileatooa  Status  for  VCTsion  7;  (9) 
Review  of  Action  Items  From  Last 
Meeting:  a.  Letter  to  TMC  Concerning 
Mode  S  Crosslink:  b.  FAA  Response  to 
Inquiry  about  Certification 
Requirements  for  Propoeed  DO-18SA 
Version  7-baaed  TCAS;  c  Review 
Revised  TOR  for  OWG;  (10)  Other 
Businesa:  (11)  Date  and  Place  of  Next 
Mealing. 

Attendance  is  open  to  the  inteieated 
public  but  limited  to  space  availability. 
With  the  approval  of  the  ehairman, 
memben  of  the  public  may  piesent  onl 
sUtements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contad  the  RTCA 
Secnelatial,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C 
20036:  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Memhere  of  the  public 
may  present  a  written  stetementto  the 
committee  at  any  time. 

Issued  in  Waihingloo,  aC,  oo  July  12, 
1996. 


Designated  Official. 

(PR  Doc  9A-1S27S  Piled  7-17-96;  8:4S  ami 
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RJ.  Coraian  Raflfoad  Companyr 
AMnlovRi  UnM,  Inci  AoquWUon  snd 
iHn|MiOfi-"UnM  of 
I  Rrt  CotpoiaUuii 

R-J.  Caimfn  Railroad  Company/ 
AUentown  Lines.  Inc.  (R}CN).  a 
noDcarriar,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 

X're  and  operate  approximfltaly  6.73 
of  nil  line  in  the  vicinity  of 
AUentown,  PA,  (the  Allentown  Quster), 
which  is  owned  by  Consolidated  Rail 
Corporation  as  follows:  (i)  the  Lefaightoa 
Industrial  Track  between  East  Penn 
Junction  approximately  milepoat  92.835 
and  Fulleitoo  appioxinuilsly  milepoat 
96.709):  W  the  Buber'a  Quarry 
Industrial  Track  from  approximately 
milepost  93.144  to  milepost  95.089:  and 
(iii)  the  AUentown  Industrial  Track  from 
approximately  milepost  0.0  to  mil^xwt 
0.908. 

The  transaction  was  expected  to  be 
cmsummated  on  or  after  July  8, 1096. 

This  tnosaction  is  related  to  STB 
Finance  Docket  No.  32988,  Richard  /. 
Connan— Continuance  in  Coatrvl 
Exemption— a.J.  Corman  Railnxid 
Company/ AUantown  Lines.  Inc., 
wherein  Richard  J.  Corman  has 
concurrently  filed  a  verified  notice  to 
continue  in  control  of  RJCN,  upon  its 
becoming  a  Class  ni  rail  carrier. 

If  the  verified  notice  contains  Use  or 
misleading  information,  the  exemption 
is  void  06  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automoticaUy  stay  the 
transaction. 

An  original  and  10  copies  of  aU 
pleadings,  referring  to  STB  Finance 
Docket  No.  32967.  must  be  filed  with 
the  Surfece  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Branch. 
1201  Constitution  Avenue.  NW.. 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Kevin  M.  Sh^s,  Esq..  Oppenheimer 
Wolff  ft  Donnelly.  1020  Nineteenth 


>  11wCX:T<niiiiiatiaaA<:ti>{199S.Pab.I.10«- 
sa,  loa  Sw.  S03.  wUch  WM  KicMd  on  OacanlMr 
It.  lias,  and  took  atbci  oo  lanuiy  1,  legs, 
ihnililml  DM  Iim»«i«i«  rnmim, .  rm-r.!^!,^  — ^ 
nntfcRKl  caitsia  foacUom  to  Hm  Snifaca 
Tniupanalioo  Bond  (Bond).  Thli  aotlca  ntam  to 
bodioni  that  are  fubfad  to  Boanl  }oriadktkm 
jnmianl  to  M  U.$.C  10901. 


Street,  NW..  Suite  400,  Washington,  DC 
20036. 

Dated:  luly  11. 1996. 

By  the  Board.  David  M.  Kooachaik. 
Dirsctoc.  Office  of  Proceedings. 

" *  ""'" 

SeuvCury. 

IFR  Doc  96-18127  Piled  7-17-46;  a:4S  ami 


nchwd  J.  Corman— Conttnuanc*  In 
Control  Exampllon;  lU.  Connan 
RaHread  Companjif Allantoom  Unoa, 
Ine. 

Richard  J.  Corman  (Corman),  a 
noncarrier.  has  filed  a  notice  of 
exemption  to  continue  in  control  of  R.). 
Corman  Railroad  Company/ AUentown 
Lines.  Inc.  (RJCN).  upon  RJCN's 
becoming  a  Class  HI  rail  carrier. 

The  transaction  was  expected  to  be 
consummated  on  July  8. 1996. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  32987.  R.J.  Cannon 
Railroad  Company/AUentown  line*. 
Inc. — Acquisition  and  Operation 
Exemption^-Linet  of  consolida^  Rail 
Corporation,  wherein  RJCN  seeks  to 
acquire  and  operate  certain  rail  lines 
from  Consolidated  Rail  Corporation. 

Caiman  owns  and  controls  five 
existing  Class  in  common  carriers  by 
rail:  R.).  Corman  Railroad  Company/ 
Pennsylvania  lines.  Inc..  operating  in 
Pennsylvania:  R.J.  Corman  Railroad 
Corporation,  operating  in  Kentucky:  R.J. 
Coiinon  Railroad  Company/Memphis 
Line,  operatiiig  in  Tennessee  and 
Kentucky:  R.J.  Corman  Railroad 
Company/Western  Ohio  line,  operating 
in  Ohio:  and  R.J.  Corman  Railroad 
Company/Cleveland  Line,  operating  in 
Ohio. 

Corman  states  that:  (i)  llie  railroads 
wiU  not  connect  with  each  other  or  any 
railroads  in  their  corporate  bmUy:  (ii) 
the  continuance  in  control  is  not  part  of 
a  series  of  antidpatad  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family:  and  (iii)  the  transactioa  does  not 


<  ThaiCCTaniiiiiatiaaActorieH.Pab.LllM- 
SS.  loe  SOL  aoa.  which  mi  tnacud  on  Dacambar 
IS,  leSK.  and  look  afiict  oa  lanoaiy  1.  ISSt. 
ahnltAwrf  thm  luii^if  r,i.....|^.  ^  rAmmtittttw  ind 
iraiuiHTBd  cartaJn  fuuctioDj  to  Iba  SuHaoi 
Traniponatloii  Board  (Board).  Tbl>  iMica  niataa  to 
functioiu  that  ara  lub^ct  to  Board  jurisdictioa 
punuaat  lo  49  U&C  11323-24. 


involve  a  Class  I  carrier.  Therefore,  the 
transacUon  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however. 
does  not  provide  for  labor  protection  for 
transactions  imder  sections  11324  and 
11325  that  involve  only  Class  in  rail 
carriers.  Because  this  transaction 
involves  Class  in  rail  carriers  only,  the 
Board,  imder  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  Mse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10S02(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  wiU  not 
automaticaUy  stay  the  transaction. 

An  original  and'lO  copies  of  aU 
pleadings,  refoning  lo  STB  Finance 
Docket  No.  32988,  must  be  filed  with 
the  Surface  Tiansiwrtatitm  Board.  Office 
of  the  Secretary.  Case  Control  Branch, 
1201  Constitution  Avenue.  N.W.. 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Kervin  M.  %eys,  Esq..  Oppenheimer 
Wolff*  Donnelly.  1020  Nineteenth 
Street,  Suite  400.  Washington.  EtC 
20036. 

Decided'  July  11. 1996. 

By  the  Board.  David  M.  KoDSchnik. 
Oiractor.  Office  of  Proceedings. 
VaraaaA.WimaM, 
Secretary. 
IFR  Doc.  96-18128  Piled  7-17-S6: 8:45  ami 


RAOJIOAO  RETIREMENT  BOARD 

Nomcadon  of  Nam  Added  to  Agenda; 
SunaMna  AcUng  Mealing 

On  July  12, 1996.  the  Board  voted 
imonimously  to  add  one  item  to  its 
agenda  for  the  hily  17. 1996  Board 
Meeting: 

(8)  Preparing  for  fiscal  year  1097 
funding  estimates. 

Dits:  July  IS.  1996. 
BaaMcaEiofsU, 
Sscietoy  b>  the  Boonf . 
IFR  Doc  96-18341  FUed  7-17-96: 9:57  ami 
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DEPARTMBIT  OF  THE  TREASURY 


Requeal  for  Fonn  9B0-EZ 

aomcv:  Internal  Revenue  Service  (DtS), 

Ttaaeuiy. 

ACTION:  Notice  and  reqaeat  far 


W—wnr;  The  Department  of  the 
Tneauiy,  as  port  of  its  continuing  effort 
to  reduce  paperwork  end  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  tolui  this 
opportunity  to  comment  on  pn^ioeed 
and/or  continuing  infoimatioa 
collections,  as  required  by  the 
Puierwark  Reduction  Act  of  1905, 
Public  Uw  104-13  (44  U.S.a 
350e(cK2XA)).  Cunently,  the  mS  is 
soUdtiiig  comments  concerning  Form 
OOO-EZ,  Short  Form  Return  of 
Organization  Exempt  From  Inccme  Tax. 
OATtS:  Written  comments  should  be 
received  on  or  before  SeptemlMr  16, 
1996  to  be  aouied  of  considentiao. 
ADOMtact:  Direct  aU  vrritten  comments 
to  Geirick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Wsshingtoo,  DC  20224. 
RM  fMmCR  arOWIATIOII  OONTACr. 
Requeits  foradditloiial  inbmiation  or 
copies  of  the  fbim  and  instrucdons 
should  be  directed  to  Martha  R.  Brinson. 


(202)  622-3869.  Internal  Revenue 
Service.  Room  5571.  ml  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
aUPatEMBfTAIIV  amiMATION: 

Title:  Form  OOO-^Z,  Short  Form 
Return  of  Orguiiztfion  Exempt  From 
IncraneTax 

CMS  Number  1545-^1150 

Form  Number:  gOO-EZ 

Abstract:  An  annual  return  is  lequiied 
by  Intarool  Revenue  Code  (Code)  section 
6033  for  organizatioiu  exempt  under 
Code  section  501(a).  Fonn  990^Z  is 
used  by  tax-exempt  orguizatiaos  and 
nonexempt  charitable  trusts  whose  gross 
reosipu  ore  leas  than  $100,000  and 
whose  total  easeU  at  the  end  of  the  yaer 
are  less  than  $250,000  to  provide  the 
IRS  with  the  informatiaa  required  by 
Code  section  6033.  IRS  uses  the 
information  bom  Form  990-EZ  to 
ensure  that  tax-exempt  organizations  ore 
openting  within  the  limitations  of  their 
tax  exemption. 

Cumnt  Actions:  The  instructions  for 
Form  990  and  Fonn  990-EZ  were 
combined  to  save  on  printing  and 
processing  coets.  These  combined 
instructions  include  General 
Instructions  applicable  to  both  fcnns 
and  Specific  and  line  instructions 
iMrtaining  to  each  form. 

7>pe  of  Review:  Revision  of  a 
currently  aiqnoved  collection. 

Affect  Public:  Not-for-profit 
institutions.' 


EaCiinitad  Nuoibar  of  JiespandenU.- 
lOOXKW. 

Bttimated  Time  Per  Respondent-  43 
hrs.  49inin. 

Estimated  Total  Annual  Burden 
Houn:  4,381.000. 

RMUOT  FOn  OOMHENTS:  Comments 
submitted  m  response  to  this  notica  wiU 
be  siimmeriwd  and/or  inchidad  in  the 
request  for  0MB  apprtivaL  AU 
oommants  wiU  baorane  a  matter  of 
pubUc  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  perfbrmanoe 
of  the  functions  of  the  agency,  including 
whether  the  information  shaU  have 
practical  utility:  (b)  tin  accuracy  of  (he 
agency's  estimate  of  the  burden  of  the 
coUec^on  of  information;  (c)  ways  to 
iinh«iv-i»  the  quality.  utiUty.  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  «nlnl»ni««  tile  burtlen  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  infatmation  tedinology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  servioas 
to  provide  information. 
Approved:  July  9. 1996. 
GanfckK.Skav, 
nS  Rsportf  dsonuioe  QDScar. 
IFR  Doc  96-18281  FUed  7-17-96: 8:45  ami 
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Corrections 


Fadenl  BagiMv 
VoL  SI,  Ma  13g 
Tbundiy,  July  18.  1996 


This  sadion  ol  the  FEDERAL  RB3ISTER 
coMains  etttorial  cxvrections  of  praviously 
pubWied  Prasidanlial.  Rule.  Proposed  Ruts, 
and  Hatoe  docuiMols.  These  coiraclloiis  am 
prapved  by  ihe  Office  (i«  tte  Federal 
Retfhisf.  Agency  prapsrad  cofreclions  are 
issusd  as  eignsd  documenis  and  appsar  in 
Hie  approprlele  document  calegDriee 
elsewtiere  in  the  issue. 


EMVmOtlMPITAL  PHOTECnOW 
AQENCY 


(AO-FRL-ana-q 


HMardoiM  Air  Poliitnls;  ftavWon  of 
feiHW  List  of  CMigarias  of  SourcM 
and  SeiMdula  for  Slaidarda  Undar 
SmNom  112(B|  and  M  of  llw  Cla«i  Air 
Act  AmMdmanls  of  19M 

ConecHon 

In  notioe  document  96-13824 
begmning  on  page  28197  in  the  issue  of 
Tuesday,  June  4, 1996,  make  the 
following  conedions: 

1.  On  pages  28203-28208,  in  Table  1, 
in  the  last  column,  the  paranthetical 
codes  "(C)",  "(A)",  "(S)",  "(D-end 
"(R)"  should  have  appeared  on  the  same 
line  as  the  Federal  Register  die 
preceding  it. 

2.  On  page  28204,  in  the  first  column, 
imder  Agricultural  chemicals 
production,  after  the  second  entry  insert 
"4,  &-Dinltro-o-Cresol  Production  11/15/ 
97";  snd  remove  the  footnote  references 
after  "Chloroneb  Production"  and 
"Sodium  Pentachlorophenate 
Production". 

3.  On  the  same  page,  in  the  same 
colunm,  tmder  Pood  and  agriculture 
processes,  in  the  second  entry,  "Casing" 
was  misspelled. 

4.  On  page  28205,  in  the  first  column, 
in  the  sixth  entry,  the  footnote 
references  should  road  "*•  »". 

5.  On  the  same  page,  in  the  2d 
colunm,  in  the  ISth  line  from  the 
bottom,  "3080"  should  read  "30801". 

6.  On  page  2B206,  in  the  first  column, 
insert  a  colon  after  "Production  of 
organic  chemicals"  and  "Miscellaneous 
processes". 

7.  On  page  28208,  in  the  footnotes,  the 
second  "(A)"  should  read  "(a)". 


Thuriday 
July  18,  1996 


Part  II 


Department  of 
Agriculture 

Office  of  the  Secretary 
Farm  Service  Agency 
Cotmnodity  Credit  Corporation 

7  CFR  Part  2  et  al. 

1996  Farm  Bill:  Implementation  of  Farm 

Program  Provisions;  Final  Rule 
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DEPARTMENT  OF  AQMCULTURE 
OIInj#  of  ItM  8#civtvy 

rcntPvtz 

foth  SViHnos  AQcnoy 

7  cm  Pwti  7ia,  719, 720,  Taa,  7M. 
791,793,796 

OoNimodKy  CwdK  Cofpora9on 

7  CFR  Pwts  1400, 1401, 1402, 1405, 
1412, 1413, 1421, 1426, 14Z7, 1430, 
14H  1436, 1446, 1466, 1470. 1477, 
147B,  1479. 1467, 1466 


MsplMMfUBtlon  of  010  Fofin  PiuyiMi 
PrevWoiw  of  «w  1996  Farm  Bin 


:  Fann  Service  Agency, 
Commodity  Credit  Corporation:  USDA. 
•Ctxm:  Final  rule. 

WMtARV:  This  final  rule  implements 
form  program  provisions  raquiied  by 
Title  I  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act).  The  primary  issues 
concern;  changes  to  the  dairy,  sugar, 
and  peanut  programs;  the  establishment 
of  production  flexibility  contracts  for 
producers  of  wheal,  ised  grains,  upland 
cotton,  and  rice  that  specify  the  terms 
and  conditions  for  rscaiving  payments 
bom  the  Conunodity  Credit  Coipoiatioa 
(CCQ:  statutory  payment  limitatian 
pfovisiona:  implementation  of 
maifcating  aaai  stance  loans,  reduced 
loan  repayment  rates,  and  loan 
deficiency  payments;  and  a  cap  on 
Cotttm  User  Marketing  Certificata 
payments. 

This  action  will  also:  amend  Chapter 
n  to  delegate  authority  to  implement 
these  programs  from  the  Secretary  to  the 
Under  Secretary  for  Farm  and  Fraeign 
Agricultural  Services  and  to  the 
Administrator.  Farm  Sarvioe  Agency 
(FSA)  and  to  cociect  an  erroneous 
refarance  to  an  existing  delegation  with 
respect  to  the  Administrator.  ForaigD 
Agricultural  Service  (FAS);  rBoiganiza 
Chapter  VII  to  consolidate  the 
regulations  in  a  more  efficient  manner, 
to  free  parts  for  fut\ira  use  and  to 
remove  obsolete  provisions:  and 
reorganize  Chapter  XIV  so  that  the 
regulations  of  separate  agencies  that 
oparata  through  CCC  are  located  and 
organizad  in  separate  and  identifiable 
parts. 

This  regulation  will  complete  many  of 
the  actions  being  talcan  by  FSA  as  part 
of  the  National  Performance  Rpview 
Initiativa  to  eliminate  unnecessary 
ngulatians  and  improve  those  that 
remain  in  fbica. 


t  date:  July  12. 1996. 

ran  nmncR  wroiwnciN  contact: 
David  Wlnningham.  Director. 
Regulatory  Review  Group.  FSA,  USDA, 
Stop  0572. 1400  Independence  Ave. 
SW.  Washington.  DC.  20250-0572, 
Telephone:  (202)  720-5457. 

WPPlOBiTUrt  MFOfMATIOH: 

Exacotive  Ordar  12M6 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12B66  and  has  been  determined  to  be 
economically  significant  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Coat-Benefit  Asaasaiiiuut 

A  cost-benefit  assessment  of  the 
implementation  of  comnKMlity  programs 
provided  under  the  1996  Act  was 
completed.  Most  of  the  Impact  on  the 
form  sector  is  due  to  Title  I  provisions 
(Agricultural  Market  Transition  Act  of 
1996).  However,  the  cost-benefit 
assessment  also  incorporates,  but  does 
not  separately  analyze,  the  efifects  of  the 
implementation  of  Title  D  (Agricultural 
Trade)  and  ritle  IH  (Conservation) 
provisioiu. 

The  assessment  is  based,  in  part,  on 
analyses  of  supply,  demand,  and  price 
conditions  and  trends  in  agricultural 
commodity  markets  conducted  by  the 
U.S.  Department  of  Agriculture  (USDA). 
Several  USDA  agencies  conduct  these 
analyses,  which  are  coordinated  through 
USDA '8  Interagency  Commodity 
Estimates  Committees.  The  Coaamlttees 
an  compoaed  of  senior  analysta  and  are 
responsible  for  publishing  official 
USDA  supply,  demand,  and  price 
estimatea/ioracasts.  Weather,  trade 
pohcy,  and  economic  uncertainties 
surrounding  production  and  use 
projections  can  change  these  forecasts. 

liie  1996  Act  was  signed  into  law  on 
April  4,  1996.  The  fiscal  year  (FY)  1997 
Presidenl's  Budget  baseline  estimates, 
baaed  on  supply  and  demand  conditions 
as  of  January  1996  assumed  an 
extension  of  1995  program  provisions  as 
provided  by  the  Agricultural  Act  of 
1949.  as  amended  (the  1949  Act)  prior 
to  enactment  of  the  1996  Act.  The 
primary  amendments  to  the  1949  Act 
which  are  incorporated  in  this  analysis 
an  the  provisions  of  the  Food. 
Agriculture,  Conservation  and  Trade 
Act  of  1990  (the  1990  Act)  and  related 
budget  reconciliation  acts  in  1990  and 
1993. 

The  1996  Act  replaces  target  piioea, 
deficiency  payments,  and  acreage 
reduction  programs  with  fixed,  but 
declining,  payments  to  producers  of 
contract  commoditiaa  (wheat,  com, 
grain  sorghum,  barley,  oats,  upland 


cotton,  and  rice).  Contract  payments  are 
based  on  historical  acreage  on  the  form 
and  will  not  change  if  acreage  or  market 
prices  change.  In  general,  producers 
with  productioo  flexibility  contracts  are 
given  total  flexibility  to  plant  any  crop 
on  the  form,  except  fruits  and 
vegetables.  However,  participating 
producers  must  comply  with  wetland 
and  conservation  requirements  under 
Title  Xn  of  the  Food  Security  Act  of 
1985. 

The  1998  Act  acoeleratea  the  trend  of 
the  previous  two  major  form  acts  toward 
greater  market  orientation,  which 
gradually  reduced  the  Covenmient's 
influence  in  the  agricultural  sector.  The 
radocad  role  of  Govamment  programs 
may  make  the  sector  more  vulnerable  to 
supply  Biul/or  demand  shocks,  but  the 
increased  planting  flexibility  and 
elimination  of  production  adjustment 
programs  allow  producers  to  respond 
more  rapidly.  Thus,  alternative 
production  and  marketing  strategies  that 
manage  risk  could  increase  in 
importance. 

m  aggregate,  the  national  level  of 
acreage  planted  to  most  of  the  major 
field  crops  under  the  1996  Act  is 
expected  to  be  nearly  the  same  as  tmder 
the  FY  1997  President's  Budget  baseline 
assuming  continuation  of  the  1995 
program  provisions.  However,  the 
increased  planting  flexibility  may  result 
in  a  shift  at  the  farm  level  and  regionally 
to  take  advantage  of  diflerences  in 
comparative  advantage  in  production  of 
specific  crops.  Plantings  of  the  eig^t 
major  field  crops  are  expected  to 
average  only  about  600.000  acres  less 
compared  with  the  baseline,  due  largely 
to  the  decoupling  of  payments  bom 
planting  decisions  and  the  freeing-up  of 
haying  and  grazing  restrictions.  The 

1996  Act  Will  have  little  effect  on  fruiU 
and  vegetables  because  planting 
Umitationa  are  similar  to  the  1949  Act. 

Total  outlays  for  the  contract 
ooinmoditiea  and  marketing  asaiatanca 
loan  commodities  under  the  1996  Act 
are  estimated  at  $36.8  billion,  about 
$23.0  billion  higher  than  under  the  FY 

1997  President's  Budget  baseline 
assuming  continuation  of  the  1995 
piogram  provisions.  This  largely  reflects 
higher  contract  commodity  payments 
compared  with  projected  deficiency  - 
payments  under  the  FY  1997  Preaident'a 
Budget  baseline. 

Net  farm  income  (including  crop  and 
livestock  sectors)  during  the  1996-2002 
calendar  years  is  expected  to  be  about 
$15  billion  higher  under  the  1996  Act 
than  imder  the  FY  1997  President's 
Budget  baseline.  This  largely  reflects 
higher  Govertunent  payments  to  formers 
under  the  1996  Act  as  production 
flexibility  contract  payments  exceed 
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ptojacted  dsBciancy  payments. 
Additionally,  change*  in  the  timing  of 
payments  to  formers  provide  an 
additional  boos:  tr  fans  income  in  the 
first  year  of  the  program — pushing  1996 
net  income  up  about  S4  blUion. 
However,  net  form  income  is  up  by  less 
than  the  incraaae  in  Government 
payments  due  to  changes  in  the  dairy 
and  peanut  pcogiama.  Qop  sector 
reoaipts  are  down  sUghdy  under  the 
1998  Act  due  to  )ow«r  plantings  and 
pitiductian  of  the  eight  major 
commodities.  Livestock  sector  receipts 
are  lower  due  primarily  to  lower  dairy 
sector  receipts.  Cash  production 
expensaa  an  up  slightly  due  to 
increesaa  in  net  cau  rents,  which  o&et 
lower  crop  production  expenses  from 
lower  plantings. 

Farmland  valuea  are  higher  under  the 
1996  Ad  compared  with  the  FY  1997 
President's  Budget,  reflecting  the 
capitalized  value  of  higher  income. 
Land  values  average  about  3  percent 
higher  under  the  1996  Act  compared 
with  FY  1997  President's  Budget 
estimates. 

Consumer  costs  are  e^^iected  to  be 
only  slightly  lower  under  the  1996  Act. 
Because  grain  prices,  on  average,  are 
expected  to  be  essentially  unamscted,  no 
appredafale  change  in  grain-based  food 
product  costs,  audi  as  cereal  and  meat 
products,  is  expected. 

The  livestock  sector,  excluding  dairy, 
is  expected  to  benefit  modestly  from  the 
1996  Act  because  there  are  no 
restrictioiu  on  acreage  that  may  be 
hayed  or  grazed,  and,  on  average,  feed 
pricaa  are  expected  to  be  about 
tmchasged.  However,  in  aggregate,  the 
net  impact  on  nondairy  livestock  prices 
and  production  is  negligible. 
Alternatively,  the  1996  Act  can  be 
compared  to  a  "no  proyam"  baseline. 
Under  the  1996  Act,  contract 
commodity  payments  represent  a  large 
portion  of  the  benefits  received  by 
producere  and  there  are  fow  planting 
restrictions.  'Hie  major  differences 
between  a  no-program  scenario  (if  the 
CRP  and  export  programs  were 
continued)  and  ^e  1996  Act  are  that 
producers  would  no  longer  receive 
contract  commodity  payments  of  about 
S35.9  biUiim  and  would  no  longer  be 
subject  to  farm  conservation  and 
wetland  protection  requirements.  The 
loss  in  farm  income  would  likely  entail 
substantial  short-term  adjustments  and 
financial  stress.  However,  over  the 
longer  term,  a  no-program  scenario  is  ' 
expected  to  have  little  or  no  impact  on 
supply,  demand,  and  prices  compared 
with  the  1996  Act  for  most  commodities 
except  for  peanuts,  sugar,  and,  in  the 
initial  yean  of  the  period,  dairy. 


Plantings  would  be  expected  to 
decrease  marginally  with  little  or  no 
diange  in  mariut  prioes.  Farm  income 
would  likely  be  lower,  but  lost  revenue 
bt>m  eliminating  contract  commodity 
payments  would  be  partially  oBbM  by 
lower  cash  rents.  Land  values  %vould  be 
lower  if  there  were  no  program.  In  the 
aggregate,  compared  with  a  no-program 
scanaiio,  impacts  of  the  1996  Act  on  the 
livestock  indtislry,  input  industry, 
consumere.  and  the  general  economy 
would  be  minimal  in  the  long  run. 
However,  impacts  in  some  sectora.  such 
as  those  dependent  on  the  peanut 
program  and  sugar  program,  may  be 
more  significant. 

The  economic  impacts  of  the  peanut 
program  proviaicras  of  the  1996  Act, 
including  eliminating  the  peanut  quota 
floor  (which  is  addreiaad  in  a  separate 
rule),  reducing  the  quota  price  support 
level,  and  teqtiiring  the  program  to 
operate  at  no  net  cost  are  expected  to 
reduce  producers'  revenue  by  $1.5 
billion  from  1996  to  2002.  while 
taxpayera  are  expected  to  benefit  by 
avoiding.costs  of  $0.5  billion  compared 
vrith  the  FY  1997  President's  Budget 
baseline.  Consiuners  benefit  from  lower 
prices.  Quota  lease  aiul  capitalized 
values  of  the  quota  are  also  eiqiected  to 
decline. 

Under  a  "no  peanuts  program" 
scenario,  producer  price*  would 
decline,  resulting  in  gains  to  first  buyen 
of  peanuts  of$lS0toS160  million 
annually,  compared  with  the  1996 
provision*.  Over  the  7-year  Ufe  of  the 
program,  the  capitalized  gain  to  first 
buyera  would  total  about  SaoO  million. 
«««<iming  a  10  percent  capitalization 
rate.  Beet  sugar  production  under  the 

1996  Act  is  expected  to  expand  slightly 
faster  than  under  the  FY  1997 
President's  Budget  baseline  because  of 
the  elimination  of  domestic  marketing 
allotments.  Production  of  raw  csne 
sugar  is  expected  to  be  the  same.  Sugar 
imports  are  forecast  to  be  somewhat 
lower  under  the  1996  Act  reflecting  the 
increase  in  beet  sugar  production.  Based 
on  the  FY  1997  President's  Budget 
baseline,  the  sugar  program  is  expected 
to  offer  nonrecourse  loans  in  most  years 
covered  by  the  1996  Act  because  the 
tariff  rate  quota  is  expected  to  be  above 
1.5  million  short  tons,  raw  value.  Sugar 
prices  are  not  expected  to  change 
significantly  on  average  because  supply 
is  expected  lo  be  imchanged  from  the 
FY  1997  President's  Budget  baseline. 
The  1996  Act  is  expected  to  increase 
Federal  revenues  by  S49  million  over 
FY's  1996-2002.  compared  with  the  FY 

1997  President's  Budget  baseline,  by 
increasing  assessments  on  sugar 
marketed. 


Oiw  study  estimated,  under  the 
assumptions  of  a  low  initial  world  price 
for  raw  sugar,  averaging  7.5  cants  per 
poimd.  and  unilateral  elimination  of  the 
U.S.  sugar  program,  that  the  U.S. 
program  Incteesed  the  domestic  sugar 
price  by  an  average  of  13  cants  par 
pound  from  1964  to  1989.  The  study 
estimated  that  this  domestic  price 
piamium  cost  U.S.  sweetener  users  $2.8 
biUion  per  year,  increased  returns  to 
sugarcane  growers,  sugar  beet  growen. 
and  sweetener  proceaeon  by  $2.1 
billion:  increased  returns  to  foreign 
quota  holders  by  S403  million;  and  cost 
other  foreign  sugar  suppliers  S2.3 
bilUoD  (by  lowning  the  world  prioe): 
and  henefitted  foreign  consimiers  $2.2 
billion  (1968  dollars). 

Another  study  estimatad  that  trade 
liberalization  by  the  U.S.,  the  European 
Economic  Union,  China,  and  the  former 
Soviet  Union  in  sugar  would  result  In  a 
domestic  prioe  of  22.4  cents  per  pound, 
which  is  about  the  current  domestic 
price  tmder  «iri«ting  US.  trade 
rsstrictions.  Since  beet  sugar  production 
costs  are  lower  than  raw  cane  sugar 
production  and  refining  costs  in  the 
United  States,  very  little  disruption  of 
the  domestic  sugar  industry  would  be 
expected  with  multilateial  dersgufotion 
of  the  world  sugar  market. 

In  the  dairy  sector,  milk  production  is 
expected  to  be  lower  compared  with  the 
FY  1997  President's  Budnt  baseline  as 
dairy  farmers  respond  to  lower  milk 
prices.  Consumen  benefit  from  lower 
milk  and  dairy  product  prices  as 
product  clean  through  the  marketplace 
as  the  support  program  is  being  phased 
out  by  January  1.  2000.  Cash  receipts  in 
the  dairy  sector  are  lower  under  the 
1996  Act,  also  a  result  of  the  price 
support  program  being  phased  out 
Lower  farm  milk  prices  are  only 
partially  offset  by  the  elimination  of  the 
assessment  on  aU  milk  marketings  that 
became  effective  on  May  1, 1996. 

Lower  producer  prices  imder  a  "no 
dairy  program"  scenario  would  resuh  in 
gains  to  first  buyers  of  milk  of  about 
$175  million  per  year  over  the  7-year 
period.  FY  1996-2002.  compared  with 
the  new  program.  Most  of  the  gains  to 
first  buyers  would  occur  during  the  first 
half  of  the  period,  before  the  support 
program  is  eliminated.  Lower  farm-level 
'  prices  for  milk  could  provide  a 
temporary  windfall  to  manufacturera 
and  retailera  of  milk  and  dairy  products, 
but  competitive  pressures  would  be 
expected  eventually  to  lead  to  much  of 
the  reduction  in  producer  prices  being 
passed  on  to  retail  consumen. 

The  1996  Act  provides  the  Secretary 
some  limited  implementation  options. 
Alternative  options,  reasons  for 
selecting  a  particular  option,  and 
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■natym  of  the  individual  commodity 
■actarimpicta  of  the  1096  Act. 
camptrad  with  FY  1907  Piwldont's 
BudgBt,  us  preiented  in  tlie  asamtraeat. 

Fat  fuither  infbimation,  the  following 
individuals  may  be  contacted  raga/ding 
the  diHetent  parts  of  the  assessmmt: 
Part  I — Contract  Commodity  Pasmieiil, 

Marketing  Awriitanm  Loan,  and 

Related  Provisions  of  the  Agricultural 

Mariwt  Transition  Act  (Contact:  Philip 

SroDce.  202-720-2711) 
Part  D— Sugar  (Contact:  Du  Colwioco, 

202-720-6733) 
Part  m— Dairy  (Contact:  )ohn  Mangel, 

202-720-6733) 
Part  IV— Peanuts  (Contact  Vemar  Gilse. 

202-720-5291) 

Federal  Aseistanoe  PrograBS 

The  tiljM  and  numbers  of  tlw  Fadstai  '' 
■aaistancB  prognms,  «a  found  in  the  Cstaiog 
of  Padatai  Domestic  Assistance,  to  which  tliis 
final  rule  applies  an:  Commodity  Loans  and 
Puirhsses  10.051;  Cotton  Production 
SteUUation-ia.092:  Feed  Grain  Productioo 
SlablUzaiiap-10.0S5:  Wbaal  Production 
SlabUlalloa-10.068:  Rica  Production 
Piugtaui-iaOM;  and  Consarvadon  Rasem 
PRlgram-10.0M. 

Kagidatory  FtadfalUty  Act 

It  has  heen  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  lo  this  rule  because  the 
Office  of  the  Secretary,  FSA  and  CCC 
are  not  required  by  5  U.S.C.  SS3  or  any 
other  provision  of  law  lo  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  thia  rule. 

Eaviranmental  Evaloalion 

It  has  been  determined  by  an 
envirxnunental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Ez«n«lv«  (Ma  1277S 

The  final  rule  has  been  isviewed  in 

accordance  with  Execiitive  Order  12778.     

The  provisions  of  this  final  rule  preempt    removed. 

State  laws  to  the  extent  such  laws  are 

inmnal stent  with  the  provisions  of  this 

rule.  The  provisians  of  this  rule  are  not 

retroactive.  BeCore  any  judicial  action 

may  be  brought  concerning  the 

provisions  of  this  rule,  the 

administrative  remedies  must  be 

exhausted. 


part  3015,  subpart  V.  publiafaad  at  46  FR 
29115  Oune  24. 1083). 

The  provisions  of  Title  D  of  the 
Unfunded  Mandates  Reform  Act  of  199S 
are  not  applicable  lo  this  rule  because 
the  Office  of  the  Secretary,  FSA  and 
CCC  are  not  required  by  S  U.S.C  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaldng  with 
respect  to  the  subject  matter  of  thia  rule. 

Siaall  ■■aiaaaa  tagnlalocy  Emfoi  cement 
FainHMActafllt* 


Section  161(d)  of  the  1906  Act 
requires  that  the  regulations  necessary 
to  imnlement  Title  I  of  the  1996  Act 
must  oe  Issued  within  90  days  of 
enactment  and  that  such  regulations 
shall  be  issued  without  regud  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553.  These  regulations  affect  the 
immediate  planting  and  marketing 
decisions  of  an  extnordinarily  large 
niunber  of  agricultuiBl  producers.  In 
addition,  irith  respecrto  the  revisian  of 
7  CFR  part  2,  5  U.S.C  553  specifically 
provides  that  rulea  relating  to  agency 
orguiization  may  be  published  without 
the  iss)iancw  of  a  general  notice  of 
propoeed  rulemaking.  Accordingly,  as 
authorized  by  section  808  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  104-121. 
this  rule  is  effective  upon  publication  in 
the  Federal  legMer. 

Backgrooad 

1 .  Porf  2    Delegations  of  Authority  by 
the  Seaetary  ofAgricuhun  and  Geneml 
Officers  of  the  Department 

Delegations  of  authority  are  made 
from  the  Secretary  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services  and  from  the 
Ibder  Secratary  for  Farm  and  Foreign 
Agricultural  Servioee  to  the 
Administrator.  FSA,  to  formulate 
poUdes  and  administer  programs 
authorized  by  Title  I  of  the  1996  Act.  In 
addition,  an  erroneous  delegation  is 
corrected  and  obsolete  delegations  are 


ExacaUee  Order  12372 

This  program  is  not  subfect  totiie 
proviakns  of  Executive  Order  12372, 
which  require  intergovernmental 
consultatian  with  State  and  local 
oSdals.  Sea  the  noUoe  related  to  7  CFR 


2.  Part  718  Reportlag  and  Maintaining 
Farm  Records  and  General  Comfdiance 
Provisions 

The  regulations  regarding  the 
determination  of  acreage  and 
compliance,  such  sb  requirements  for 
acreage  reports,  are  amended  to  caniorm 
to  the  program  changes  required  by  the 
1996  Act  As  a  result  of  the  broad 
planting  flexibilily  under  the  new 
regulations  producers  will  no  longer  be 
required  to  submit  acreage  reports  on 
the  production  on  the  btms.  Reporting 
will  only  he  required  regarding  the 


planting  of  fruits  and  vegetables  in  order 
to  taoatve  production  flexibility  contract 
payments.  Producers  who  seek 
marketing  assistance  loans  shall  file  an 
acreage  report,  beidre  harvest,  on  the 
production  to  be  used  for  the  marketing 
assistance  loan.  No  additional  voluntary 
reporting  by  producers  will  be 
considered  for  the  purpose  of 
determining  benefits  iinder  future 
programs.  Section  718.7  is  reorganized 
to  reduce  its  size  and  improve  clarity. 
Also,  internal  agency  procedures  an 
removed  from  the  regulations  and 
obsolete  references  are  updated  or 
removed.  Parts  719 — Reconstltution  of 
Farms,  Allotments,  Normal  Crop 
Acreage,  and  Preceding  Year  Planted 
Acreage.  720— General  Policy  and 
Interpretations.  790— Incomplete 
Performance  Based  Upon  Action  or 
Advice  of  an  Authorized  Representative 
of  the  Secretary,  791— Authority  to 
Make  PaymenU  When  There  Has  Been 
a  Failure  to  Comply  Fully  With  the 
Program,  793 — Rule  of  Fractions,  and 
796— Denial  of  Program  Eligibility  for 
Controlled  Substance  Violations  are 
consolidated  into  part  718  for  efficiency 
and  ease  of  use. 

3.  Part  729    Peanuts 

The  1996  Act  amended  the 
Agricultural  Adjustment  Act  of  1938 
(the  1938  Act)  to  provide  a  poundage 
quota  program  for  the  1996  through 
2002  crops  of  peanuts.  Quota  matters 
under  the  1938  Act  will  be  addressed  in 
a  separate  rule.  This  rule  amends  part 
729  to  implement  the  provision  of 
section  155  of  the  1996  Act  dealing  with 
peanut  marketing  assessments.  The 
price  support  provisions  of  section  155 
will  be  addressed  in  the  portion  of  this 
rule  amending  part  1446. 

Under  section  15S(g)(l}  of  the  1996 
Act,  the  Secretary  is  Erected  to  collect 
a  nonrefundable  marketing  assessment 
on  peanuts  produced  in  each  of  the 
1996  through  2002  crops  on  all  peanuts 
marketed  and  consideied  maiketed  in 
the  same  maimer  as  the  assessment 
previously  collected  under  provisions  of 
the  1949  Act.  The  per-pound  basis  for 
the  assessment  as  a  percentage  of  the 
national  average  quota  or  additional 
peanut  loan  rate  for  the  applicable  crop 
is,  for  producers,  0.6  percent  for  the 
1996  crop  and  0.65  percent  for  the  1997 
through  Z0O2  crops,  and,  for  the  first 
purchaaer,  0.55  percent  for  each  of  the 
1996  through  2002  crop  years.  Sections 
15S(dK4)  and  (7)  of  the  1996  Act 
pravide  fiuther  that  the  amounts  of  the 
assessments  not  required  to  offset  losses 
in  area  quota  marketing  pools  shall  be 
transferred  to  the  Treasuiy. 

Further,  section  15S(d){8)  of  the  1996 
Act  requires  that  the  marketing 
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nt  collected  from  producos  be 
iiiLiiisaiiil  if  the  o&ets,  as  provided  in 
part  1446  of  this  title,  are  not  sufficient 
to  cover  losses  in  an  area  quota  pooL 
The  increased  asseesmeni  will  be  in  an 
amount  determimd  by  the  Secretary  to 
be  necessary  to  cover  such  losses  and 
shall  apply  to  the  quota  peanuts 
produced  in  the  maikating  area  covered 
by  that  pool. 

Accordingly,  this  nile  amends 
S  729.316.  and  adds  a  new  $  729.317. 
Any  shortfall  in  additional  assessments 
made  to  cover  losses  will  be  made  up 
in  increased  assessments  in  subsequent 
years.  Any  excess  collections  from 
Increased  asseasments  to  cover  losses 
shall  be  held  by  the  Secretary  to  cover 
net  losses  in  the  pool  in  subsequent 
years  in  the  same  marketing  area. 

4.  Part  1400    Payrtmnt  limitation  and 
Payment  EUgibility 

This  rule  clarifies  the  existing  policy 
and  implements  the  payment  limitation 
and  eligibility  requlremants  of  the  1996 
Act  The  payment  limitation  and 
eligibility  provisions  formerly  found  st 
parts  1497  snd  1498  sn  combined  and 
revised  in  a  new  part  1400.  The  1996 
Act  pravidas  a  S4D,000  limitation  per 
fiscal  year  on  payments  made  to  a 
person  under  one  or  more  production 
hexibility  contracts,  a  SSO.OOO 
limitation  on  the  total  of  adjustments 
made  pursuant  to  sections  113(cHl)  and 
1 13(c)(2)  of  the  1996  Act  and  paid  to 
person  under  one  or  mon  flexibility 
contracts,  and  a  S7S,000  limitation  on 
the  amount  of  maricstinfi  loan  gains  and 
loan  deficiency  payments  a  parson  may 
receive.  The  1996  Act  applies  the 
payment  limitation  and  payment 
eligibility  requirements  and  restrictions 
of  the  Food  Security  Act  of  1985  to 
payments  made  under  production 
fludhillty  contracts,  marketing  loan 
gains,  and  loan  deficiency  payments. 
This  rule  will  also  update  regulatioiu 
[mivlding  that  persons  who  an  not  U.S. 
dtizans  an  not  eligible  for  brm 
progiam  payments,  and  make  othar 
minnr  changes  to  enhance  the 
implementation  of  the  1996  Act 

5.  Parte  1401  and  1470    Commodity 
Certificates,  In  Kind  Payments,  and 
Other  Forms  of  Payment 

Chapter  XIV  provides  regulatirau  for 
programs  operated  by  the  Commodity 
Ciedit  Corporation  (CCC).  Currently, 
thiea  agencies  operate  programs  uiider 
OCC:  the  Farm  Service  Agency  (FSA), 
tha  Natural  Resources  Conservatioo 
Sarvics  (NRCS),  and  the  Foreign 
Agricultural  Service  (FAS).  Currently, 
legulaUoDS  for  each  agency  are  not  all 
co-located.  The  duptsr  will  be 
rearganizsd  to  combine  and  unify  each 


agency's  regulations  in  easily 
identifiable  parts,  as  follows: 
Parts  1400-1409    General  COC 

Regulations  and  Policies 
Parts  1410-1464     FSA 
Parts  1465-1479    NRCS 
Parts  1480-1499     FAS 
Part  1470  is  thus  redesignated  as  part 

1401. 

6.  Part  1402    Policy  for  Certain 
Commodities  Available  for  Sale 

This  final  rule  amends  part  1402  to 
delete  the  requirement  that  general  sales 
offaring  information  will  be  issued  on  a 
monthly  basis. 

7.  Part  1405    loans.  Purchases  and 
Other  Operations 

This  final  rule  implements  ''*'»"fl"»  to 
§  1405.1  by  incorporating  the  additional 
1  percent  interest  requirement  set  forth 
for  CCC  loans,  and  reserves  §  1405.5. 
Also,  tha  rule  implements  crop 
insurance  requirements  and  contract 
violation  provisions  set  forth  by  the 
1996  Act. 

8.  Part  1412    Production  Flexibility 
Contracts  for  Wheat,  Feed  Grmn,  Rice, 
Upland  Cotton 

This  final  rule  sets  forth  the  rules  and 
regulation  for  a  new  Federal  farm 
subsidy  program.  In  the  past,  payments 
were  determined  by  taking  into 
consideration  the  acreage  planted  to  a 
crop  and  acreags  devoteid  to  a 
conaerving  use.  to  addition,  payments 
were  only  made  when  the  price  of  a 
commodity  fell  below  an  ntablished 
("target")  price  set  forth  in  the  1049  Act. 
The  new  program  decouples  ferm 
progtam  payments  frtnnprogrsm  crop 
planting  requirements,  lliis  rule  allows 
forms  having  a  1096  crop  acreage  base 
established  for  one  or  more  of  the 
fbUoiving  crops:  wheel,  com,  berley, 
grain  solium,  oats,  cotton  and  rice 
("contract  commodities")  lo  be  enrolled 
under  a  Pnxluction  Flexibility  Contract 
for  a  period  of  7  years.  A  producer  may 
enroll  the  form  and  one  or  more  contract 
commodities  in  a  7-year  contract. 
Cantiact  payments  are  calculated  by 
multiplying  85  percent  of  the  contract 
acreage  times  the  form  program  payment 
yield  for  the  crop  times  the  payment 
rate  for  the  crop. 

The  major  provisions  of  these 
regulations  include  the  following 
provisions.  Farms  with  previous  yean' 
crop  acreage  bases  established  on  a 
rotation  buis  for  a  crop  shall  have  1996 
crop  acreage  bases  for  the  (^p 
established  by  dividing  the  sum  of 
planted  and  considered  planted  acreage 
for  the  rotation  cycle  by  the  number  of 
yeen  in  the  rotation  cycle.  The  sign-up 
period  for  the  prtjgram  begins  May  20. 


1996,  and  ends  August  1. 1996.  A 
producer  on  an  enrolled  Cum  may  plant 
any  crop,  including  crops  other  than  the 
contract  commodity,  on  acreags 
nonnally  devoted  to  a  contract 
commodity  crop  except  for  certain  fruits 
and  vegetables,  for  which  limitations  are . 
set  forth  in  this  regulation.  Tobacco  may 
be  planted  on  contract  acreage: 
however,  tobacco  acreage  on  a  htm 
caimot  exceed  that  farm's  tobacco  quota 
or  allotment  Any  1996  crop  acreage 
bases  on  a  farm  not  enrolled  by  August 
1, 1996,  shall  not  be  eligible  to  be 
enrolled  after  that  date  unless  such  crop 
acreage  base  is  released  upon  expiration 
of  a  Conservation  Reserve  Program 
(CRP)  contract  that  expires  or  is 
voluntarily  terminated  alter  August  1. 
1996.  Producers  who  violate  a 
Production  Flexibility  Contract  may  be 
denied  benefits  under  the  Production 
Flexibility  Contract  for  its  duration, 
depending  on  the  nature  of  the 
violation.  No  acreage  reduction  prtigram 
requirements  apply  to  this  program.  The 
regulatioius  also  provide  that 
landowners  must  provide  hir  treatment 
to  sharecnppera  arid  tenants  in  order 
for  the  landowner  to  receive  program 
benefits. 

9.  Part  1421    Loans  and  loan 
Deficiency  Payments  for  Grairu  and 
Similarly  Handled  Commodities 

Part  1421  provided  price  support  loan 
and  loan  deficiency  payments  for  the 
1991  and  subsequent  crops  of  wheat, 
feed  grains,  rice,  oilseeds,  and  loans  for 
form-stored  peanuts.  The  1996  Act 
continues  to  authorize  loan  and  loan 
deficiency  payments  for  these 
commodities  bom  1996  through  2002. 
Tha  1996  Act  does  not  authorize  the 
following:  (1)  purchase  agreements;  (2) 
former-owned  reserve  (FOR):  (3)  a  rice 
marketing  certificate  program:  (4)  loans 
for  high  moisture  barley;  (S)  loans  and 
loan  deficiency  peyments  for  rye:  and 
(6)  loan  extensions.  This  rule  removes 
these  references  from  part  1421.  The 
1996  Act  changes  the  repayment  rate  fior 
rice  loan  and  loan  deficiency  payments 
and  the  maturity  date  for  oilseeds. 
Provisions  of  part  1421  have  been 
amended  as  necessary  to  delete  price 
support  terminology;  and  to  reflect  the 
reorganization  of  the  Department  of 
Agriculture  (USDA)  purauant  to  the 
Department  of  Agriculture 
Raoiganization  Act  of  1994.  Public  taw 
103-354,  7  U.S.C  6991. 

Rules  for  the  Rica  Marketing 
Certificate  Program  are  deleted. 

1 0.  Part  1 425    Cooperative  Marketing 
Associations 

This  rule  implements  changes  in  the 
regulations  for  cooperative  msrksting 
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(Mcxaatioas  (CMA's)  that  obtain  loan 
and  loan  deficiency  payments  on  behalf 
of  thair  members  for  the  1996  through 
2002  crop  years.  The  1996  Act  does  not 
authorize;  (1 )  loans  and  loan  deficiency 
payments  for  rye  and  honey;  (2)  wool 
and  mohair  payments:  and  (3)  puicfaaM 
agreements.  This  rule  removes  rye, 
honey,  wool,  and  mohair  as  approved 
cominodities,  removes  purcfaasetr_ 
agreament  provisiaos,  deletes  price 
support  terminology,  makes  changes 
necessary  to  leflect  the  reoiganizatioo  of 
USDA.^and  removes  definitions  found 
elsawhare  in  this  title.  The  term 
"oooparative"  is  amended  to  CMA. 

11.  Part  1427    Cotton  Loan  Proffams 
The  1096  Act  seU  forth  the  statutory 
authority  for  the  cotton  loan  program. 
This  rule  makes  amendments  to  part 
1427  that  will  incorporate  applicable 
provisions  of  the  1996  Act,  provide 
greater  clarity,  and  remove  obsolete 
provisions.  The  provisions  of  these 
ivgulations  are  generally  the  same  as 
regulations  in  effect  with  regard  to  the 
1991  through  1995  crops. 

However,  $  1427.7(a)  has  been 
amended  to  remove  the  provisions  for  8- 
month  extensions  of  upland  cotton  and 
extra  long  staple  cotton  nonrecourse 
loans.  The  1996  Act  prohibits 
extensions  for  all  loans  authorized 
under  the  1996  Act  CCX:  will  continue 
the  provisions  for  6-month  loan 
extensions  for  the  1995  upland  cotton 
crop.  Sections  1427.8  and  1427.11(g) 
and  (h)  have  been  amended  to  remove 
the  provisions  that  the  amount  of  the 
loan  shall  be  reduced  by  the  amount  of 
any  unpaid  warehouse  receiving 
cfaargM,  wanhouse  storage  charges  in 
■xcau  of  60  days,  or  charges  for  oaw 
bale  ties.  However,  §  1427.13(e)  has 
been  added  to  require  the  producer,  if 
the  producer  elecit  to  forfeit  cotton  to 
OOC  to  pay  to  CXX:  all  warehouse 
receiving  aiul  storage  charges  that 
accrued  on  such  forfeited  cotton  prior  to 
the  data  ruck  cotton  is  tendered  for 
loan. 

Section  1427.19  has  been  amended  to 
modify  the  repayment  level  for  upland 
cotton  loans  begiiming  with  the  1996 
crop.  The  1996  Act  removed  the 
minimum  repayment  rale  of  70  percent 
of  the  national  average  loan  rate.  Under 
the  1996  Act,  upland  cotton  loans  may 
be  repaid  at  the  lesser  of:  (1)  the  loan 
level  aiMJ  charges,  plus  interest;  or  (2) 
the  adjusted  world  price.  In  addition. 
§  1427.19  has  been  amendied  to  clarify 
when  CCC  will  pay  warehouse  stor^e 
charges  to  permit  upland  cotton  loans  to 
be  r^Mid  at  the  adjusted  world  price. 
Report  language  accompanying  the  1996 
Act  provides  that  current  policy  for 
establishing  the  repayment  rate  for 


upland  cotton  should  be  continued, 
including  crediting  storage  costs  against 
the  repayment  amount.  Acconlingly,  the 
regulations  provide  that  producers  will 
be  responsible  for  paying  storage  coats, 
except  when  producers  repay  a  loan  at  * 
a  lower  rate  when  the  adiusted  world 
price  of  upland  cotton  is  less  than  the 
total  of  the  principal  amount  of  the  loan 
plus  accrued  interest  and  storage  costs 
accruing  after  the  cotton  was  pledged  as 
collateral  for  the  loan.  This  is  the  same 
procedure  as  %vas  used  in  prior  years. 
However,  producers  will  now  be 
responsible  for  storage  charges  accriiing 
before  the  loan  was  obtained. 

Section  1427.24  has  been  reserved. 
The  1996  Act  does  not  authorize 
recourse  loans  except  for  recourse  seed 
cotton  loaiu,  which  are  covered  in 
subpart  D  of  this  part. 

Section  1427.100  is  amended  to  set 
forth  changes  to  the  upland  cotton  user 
marketing  certificate  program,  A 
proposed  rule  was  published  in  the 
Federal  Kogislar  on  March  13, 1996,  at 
61  FR  10289,  requesting  comments  on  a 
proposal  to  addrass  bunching  of  export 
sales  under  the  upland  cotton  user 
marketing  certificate  (Step  2)  program 
by  setting  the  expottar  payment  rate  on 
the  date  the  cotton  is  shipped. 
Comments  were  also  solicited  on  several 
alternative  policies  to  fix  bunching  such 
as  prohibiting  sales  through  third 
parties  or  to  foreign  affiliates,  or 
requiring  exporters  to  provide  evidence 
of  a  bona  fide  export  sales  contract, 
identify  the  end  user,  or  disclose  the 
amotmt  of  the  Step  2  payment  applied 
to  the  sales  price. 

The  30^y  public  comment  period 
ended  on  April  12, 1996.  A  total  of  123 
comments  were  received  from  85 
prtxlucers.  nine  ginners,  seven  regional 
producer  associations,  five  producer  co- 
ops, five  U.S.  textile  manufacturers,  five 
shippers,  the  Embassy  of  Australia,  and 
six  national  organizations  including  the 
American  Cotton  Shippers  Association 
(ACSA),  the  National  Cotton  Council 
(NCC),  the  NCC  Producer  Steering 
Committee,  the  American  Textile 
Manu&cturers  bistitute  (ATVfl),  the 
National  Cotton  Glimar's  Assodaticn 
(NCCA)  and  the  Cottongiuweu 
Warehouse  Association  (CWA). 

One  hundred  and  thirteen  comments 
supported  the  proposal,  including  all  85 
producers,  nine  ginners,  and  five 
prtxlucer  co-ops  as  vrall  as  six  regional 
producer  associations,  four  textile 
manufacturers,  the -NCC  Producer 
-Steering  Committee,  NCCA,  CWA  and 
ATMI.  The  following  reasons  for 
supporting  the  proposal  were  dted  by 
one  or  more  of  those  who  commented: 
solves  the  bunching  problem,  fixes  an 
otherwise  good  program:  majntninff 


competitivenesE  in  both  domestic  and 
exp(»i  markets;  brings  the  program 
closer  in  line  with  the  original 
legislative  Intent:  puts  exporters  and 
.  domestic  mills  on  an  equal  basis; 
removes  ths  incentive  for  exporters  to 
bunch;  limits  progmn  obiue;  limited 
transportation  bidUttes  would  make 
bunching  under  this  proposal  too  hard 
and  expensive  to  control:  results  in  a 
return  to  normal  marketing  practices: 
gives  exporters  an  incentive  to  ship  U.S. 
cotton  on  optional  origin  otmtracts;  and 
enables  exporters  to  be  competitive  on 
future  sales. 

ACSA,  the  Embassy  of  Australia,  one 
regional  producer  aasodatioa  and  four 
shippeis  opposed  the  proposal.  The 
following  reasons  were  dted  by  one  or 
more  of  tnose  who  commented: 
compromises  the  competitiveness 
feature  of  the  Step  2  program  by 
decoupling  the  payment  rate  from  the 
sale  date:  could  result  in  bunching, 
disrupt  shipping,  and  cause  congestion 
at  ports  and  container  terminals;  will 
not  increase  sales  of  U.S.  cotton  in 
foreign  markets:  does  not  remove  the 
potential  for  Step  2  to  produce  a  high 
value  payment  rate,  unrelated  to  the 
market,  and  may  require  further  changes 
in  the  future  to  fix  any  unintended 
effects;  increases  the  reporting  burden 
on  program  pattidpants  and  USDA:  Is  a 
give-away  program  providing  the 
exporter  with  a  windfall  profit:  will 
generate  negative  publidty:  may 
indirectly  subsidize  foreign  buyers  who 
compete  with  U.S.  textile  mills  if  export 
contracts  include  agreements  that  pass 
on  to  buyers  all  or  port  of  any  Step  2 
payment  received  by  the  exporter:  the 
U.S.  Treasury  would  not  receive  income 
tax  revenue  on  payments  shared  with 
foreign  buyers;  may  result  in  higher 
cotton  imports  under  Step  3  (import 
quota),  which  would  lower  producer 
prices;  and  shippers  would  be  the  only 
entities  to  reap  me  benefits  of  the 
program. 

Several  other  comments  on  the 
proposed  rule  were  received.  Chie  textile 
manufacturer  indicated  that  the  Step  2 
program  should  be  for  mills  only,  but  if 
exporters  were  included,  the  payment 
rate  should  be  set  only  when  the  final 
destination  is  declared.  ACSA  and  two 
shippers  recommended  that  the  Step  2 
program  be  discontinued  for  exporters. 
The  Embassy  of  Australia  reconunended 
that  the  Step  2  program  be  eliminated 
entirely.  Although  NCC  supported  a  rule 
change  to  address  bunching,  the 
organization  could  not  achieve 
unanimity  among  the  seven  iiulustry 
aegmmts  on  a  spedfic  solution,  so  NCC 
could  not  endorse  the  proposal.  One 
shipper  commented  that  the  Step  2 
program  is  fundamentally  flawed  and 
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cannot  be  fixed  by  this  or  any  othei 
proposaL 

Several  rnmm—its  about  alternative 
polides  were  received.  The  NOC 
Producer  Steering  Committee  and  three 
regional  producer  asaodstions  stated 
tlul  baaing  the  exporter  payment  rate  on 
the  date  the  final  destinatian  is  declared 
would  also  solve  the  bunching  problem. 
The  Embassy  of  Australia  indicated  that, 
Uks  the  propcMal,  the  altatnative 
poUdes  listad  in  the  proposed  rule 
would  likaly  have  negottva.  unintonded 
conaequanoas.  One  lagianal  cotton 
producer  asaodaUon  lennmnwmded  that 
USDA  coitinue  to  study  allaiiiatives  to 
itnurow  Step  2. 

As  pointad  out  In  several  commants, 
the  proposal  would  decouple  the 
axpoitn  paymant  rata  frtun  the  sales 
data.  Howmer.  to  derive  a  tiir  solution 
to  bunching,  the  intaraats  of  all 

rldpants  must  be  weighed.  Although 
lagialativa  intant  was  to  make  U.S. 
cotton  competitive.  Step  2  was  not 
intended  to  ttvor  one  subset  of 
paitidpants  over  another  in  the  proceaa. 
In  the  peat.  U.S.  miUs  snd  exporters 
without  fonign  «W14«t««  bave  been  at 
•ome%»hat  of  a  diaadvantaae  vis'a-vis 
expottsts  with  foreign  affiliates.  Mills 
caimot  lod  in  payments  until  the  cotton 
is  sctually  consumed,  whereas  under 
currant  pnxxduras,  exporters  lock  in 
their  payment  rata  on  tne  sale  date, 
which  can  be  months  before  the  cotton 
is  actually  shipped.  Exporters  with 
foreign  inllisttt  have  a  greater  capadty 
to  do  thia  than  exporters  without  such 
affiliates.  To  leave  existing  rules  in 
place  for  exporters  would  continue  to 
place  these  groups  at  a  disadvantage. 
Also,  the  1906  Act  put  a  $701  million 
cap  on  Step  2  payments  for  fiscal  years 
199S  throiiigh  2002.  The  proposed  rule 
would  make  access  among  partidpants 
to  Step  2  payments  more  equitable. 

Diarupnons  in  the  infrastructure 
caused  by  exporters'  trying  to  bunch 
their  exports  sre  not  antidpated.  Due  to 
the  physical  limitations  of  the 
transportation  system,  exporters  will  not 
be  able  to  bunch  exports  to  the  extent 
they  were  able  to  bunch  sales  contracts. 

Ine  lecordkeeping  and  reporting 
burden  on  both  program  partidpants 
and  CCC  would  be  reduced  significantly 
under  the  proposed  rule.  Exporters 
would  cmly  report  to  CCC  those  exports 
made  during  a  week  a  payment  rate  was 
in  effect.  There  would  no  longer  be  a 
need  to  track  current-crop/forward-crop 
shipment  data  nor  would  the 
requirement  to  register  sales 
cancellaUans  and  replacements  be 
retained.  Also,  as  a  result  of  changes  to 
the  exporter  side,  CCC  has  determined 
that  domestic  mills  would  no  longer 
have  to  report  as  much  data  about  their 


consumption  during  weeks  in  vrhich  the 
paymant  rate  is  zero.  Adopting  this 
proposal  would  simplify  program 
administration  for  OCC  and  all  program 
partidpants. 

ACSA.  which  repreasots  a  large 
aeniMnt  of  the  U.S.  shipping  industry, 
caOad  for  the  removal  of  exporters  bom 
the  Step  2  program.  One  shipper  stated 
that  the  provisions  of  the  new  hrm  bill 
should  provide  "all  tools  necessary  to 
compote  in  fonign  markets."  OCC  has 
no  authority  to  exdude  exporters  from 
the  Step  7pragram  or  to  eliminate  the 
Step  2  pnigtam.  Whenever  certain  price 
conditions  occur,  OCC  is  obli^ted  by 
law  to  issue  Step  2  payments  to  program 
partidpants  who  have  signed  an 
agreement.  Since  new  agreements  mtut 
be  signed  in  order  to  continue  to 
partidpate  in  the  program,  exporters  or 
domestic  mills  who  believe  that 
partidpation  in  the  prapam  will  mit 
serve  their  interests  may  elect  to  not 


le  1996  Act  Statement  of  Managers 
directed  the  Secretary  to  eliminate  the 
bunching  problem  to  the  extent 
practicable  without  significanUy 
disrupting  nonnal  mariiating  processes 
in  domestic  and  export  markets.  The 
industry  did  not  oSar  alternatives 
except  to  suggest  that  basing  the 
exporter  payment  rate  on  the  date  the 
firial  desUnatioo  of  the  cotton  is 
declared  would  solve  the  bunching 
problem. 

As  one  comment  pointed  out,  the 
roposal  may  not  remove  the  potential 
payment  rates.  However, 
buikhing,  not  high  payment  rates,  was 
identified  in  the  proposed  rule  as  the 
problem  to  be  addressed.  The  payment 
rate  calculation  is  designed  to  close  the 
gap  between  U.S.  and  world  prices, 
which  may  at  times  be  significant  If  a 
high  payment  rate  occurred,  mills  and 
exporters  would  have  equal  access  to 
payments  imder  the  proposed  rule. 

Under  current  rules,  with  the 
payment  rate  determined  as  of  the  date 
of  sale,  bunching  of  sales  in  the  Step  2 
program  may  have  given  foreign  mills 
an  advantage  over  domestic  mills  by 
giving  foreign  mills  access  to  U.S.  cotton 
with  high  Step  2  payments.  Although  it 
is  true  that  under  the  proposed  rule 
foreign  buyers  wiU  still  benefit  as 
exporters  pass  on  to  them  all  or  part  of 
the  Step  2  payment,  the  elimination  of 
bunching  should  prevent  the  fixation  of 
season-high  Step  2  payment  rates  on 
large  volumes  of  exports,  as  has  been 
observed  in  past  years.  Overall,  the 
program  should  be  fairer  to  U.S.  mills. 

After  considering  these  comments, 
this  rule  adopts  as  fiiul  the  proposed 
rule  published  on  March  13. 1996. 
However,  because  new  legislation  was 


enacted  on  April  4, 1906,  two  additional 
changes  to  the  Step  2  regulations  are 
incorporated  into  the  Bnial  rule.  First, 
ths  1996  Ad  extended  the  Slap  2 
program  through  July  31, 2003,  and 
second,  the  le^slatioD  provided  that 
total  expenditures  for  the  program 
during  fiscal  years  1996  through  2002 
shall  not  exceed  S7D1 ,000,000, 
Obligations  incurred  by  CCC  to 
exporter*  undsr  this  program  before 
April  S.  1096.  ate  not  si£^  to  this 
{tmding  restriction.  Obligations  iQcutrad 
by  OCC  on  or  aiter  April  5, 1996,  are 
subject  to  the  $701/XX),000  restrictioiL 

CCC  has  determined  thai  cotton 
contradad  for  delivery  after  September 
30,  1996,  by  eligible  exporters  vrill  be 
covered  under  the  new  regulations  and 
ths  terms  snd  conditions  of  the  revised 
agreement.  Exporters  will  be  eligible  to 
receive  Step  2  payments  on  such  cotton 
if  they  sign  a  new  ogteament  and  if  a 
payment  rats  is  in  effed  diuing  the 
week  the  cotton  is  exported.  However, 
if.  prior  to  July  18, 1996,  a  positive 
paymant  tate  was  secured  for  cotton 
solid  for  delivery  alter  September  30, 
1996,  OCC  will  make  payments  to 
eUgible  exporters  in  oocordanoe  with 
the  terms  and  conditions  of  CCC-1045 
(4-15-04)  Revision  2.  Any  psyments 
made  on  cotton  contracted  for  delivery 
after  Septemjier  30, 1906,  will  count 
against  the  S701.000,tXW  statutory  limit 

The  new  rules  will  become  eOective 
on  July  18, 1996.  To  continue  to 
partidpate  in  the  Step  2  piogram, 
exporters  and  domestic  users  must  sign 
snd  return  the  revised  agreement  to 
OCC 

12.  Pott  1430    Daily  Ptx>ducls 

The  amendments  to  the  dairy 
regulations  made  by  this  rule  address 
requirements  of  the'1996  Ad  regarding: 
(1)  The  price  support  level  for  milk;  (2) 
ineligifaility  of  certain  products  for  price 
support  purchase  when  State-allowed 
manufoduring  allowances  exceed 
certain  levels;  (3)  the  Dairy  Refund 
Program;  (4)  the  deletion  of  regulations 
for  the  Dairy  Termination  Program;  (5) 
a  future  recourse  loan  program  for  milk 
products;  and  (6)  technical  revisions  to 
part  1430  to  reflect  a  recent  USDA 
reorganization.  The  1996  Act  addresses 
a  niunber  of  other  dairy  issues,  such  as 
milk  promotion,  export  programs,  and 
Federal  marketing  orders.  c5ther  rules 
and/or  notices  regarding  those  subjects 
will  be  issued  as  appropriate. 

Section  141  of  the  1996  Ad 
authorizes  the  Milk  Price  Support 
Program  from  May  1, 1996.  through 
December  31, 1999.  Authority  for  price 
support  previously  provided  by  section 
204  of  the  1949  Ad,  as  amended  by  the 
Food.  Agriculture.  ConservaUoo,  and 
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Trade  Act  of  1990  (the  1990  Act),  was 
repealed  as  of  May  1, 1996.  Milk  prices 
are  to  be  supporteii  through  the 
purchase  of  butter,  nonfat  dry  miUc  and 
cheese.  Under  the  1996  Act,  the  levels 
of  support  for  milk  containing  3.67 
percent  milkfat  ore:  $10.35  per 
hundredweight  during  calendar  year 
1996,  $10.20  per  hundredweight  during 
calendar  year  1997,  SIO.OS  per 
hundredweight  during  calendar  year 
1908,  and  $9.90  per  hundredweight 
during  calendar  year  1999. 

Provisions  for  price  support, 
previously  codified  at  §  1430.282,  have 
been  deleted  and  §  1430.2  has  been 
added  to  implement  the  1996  Act 
provisions.  Section  1430.1  tiasbeen 
added  to  provide  the  definitions  for 
Subpart  A — Price  Support  Program  for 
Milk. 

Section  141  of  the  1996  Act  further 
provides  that;  (1)  The  (XC  support 
purchase  prices  for  each  of  the  products 
of  milk  (butter,  cheese,  and  notifisi  dry 
milk)  armounced  by  CXX  shall  be  the 
same  for  all  of  that  product  sold  by 
persons  offering  to  sell  the  product  to 
CCC  and  (2)  the  purchase  prices  shall 
be  sufficient  to  enable  plants  of  average 
efficiency  to  pay  producers,  on  average, 
a  price  that  is  not  less  than  the  rate  of 
price  support  in  effect  for  milk.  The 
Secretary  may  allocate  the  rate  of  price 
support  between  the  purchase  prices  for 
butter  and  nonbt  dry  milk  in  a  munmir 
that  will  result  in  the  lowest  level  of 
CXX  expenditures,  or  achieve  such  other 
objectives  as  the  Secretary  considers 
appropriate.  The  Secretary  may  make 
such  adjustments  not  more  than  twice 
during  a  calendar  year.  Purchase 
aimouncemenls  will  reOect  these 
provisions. 

Also,  however,  $  1430.3  is  added  to 
provide  that  CCC  will  suspend  the 
purchaae  of  butter,  cheese  and  nonfat 
dry  milk  from  plants  in  a  State  that 
provides,  through  its  regulation  of  milk 
prices,  manufacturing  allowances  in 
excess  of  those  authorized  by  section 
145  of  the  1996  Act.  The  maximum 
manufacturing  allowances  allowed  by 
section  145  are:  (1)  $1.65  per 
hundredweight  for  milk  manufactured 
into  butter  and  nonfat  dry  milk;  and  (2) 
$1.80  per  hundredweight  for  milk 
mmubctured  into  cheese.  The  new 
regulation  also  specifies  appeal 
procedures. 

The  Dairy  Refund  Program,  as 
authorized  by  section  204(h)  of  the  1B49 
Act,  provided  for  a  reduction  in  the 
price  dairy  producers  receive  and  a 
method  by  which  they  could  obtain  a 
refund.  Section  141(g')  of  the  1996  Act 
repeaU  sectioo  204  of  the  1949  Act, 
effective  May  1, 1996.  However,  section 
141(e)(1)  of  the  1996  Act  authorixas  a 


refund  of  the  total  reductioo  in  a 
producer's  price  during  calendar  year 
1996  to  producers  who  provide 
evidence  that  they  did  not  Increase  total 
milk  marketings  in  calendar  year  1996 
compared  to  their  total  marketings  in 
calendar  year  1995.  Section  1430.362  is 
added  to  provide  for  refunds  of  1996 
reductions  in  price  and  to  clarify 
procedures  and  ongoing  policies 
regarding  refund  payments  and 
producer  eligibility. 

Also,  rules  for  the  Dairy  Termination 
Program  (DTP)  are  deleted  from  part 
1430  because  the  contract  periods  for 
DTP  contracts  have  expired.  This  will 
not  affect  rights  and  liabilities  under 
anyDTP  contract. 

The  Recourse  Loan  Program  for 
Commeidal  Proceasors  of  Dairy 
Product!  is  authorized  by  section  142  of 
the  1996  Act,  and  becomes  effective  on 
Mnuary  1,  2(XX).  The  program  will  offer 
recourse  loans  to  commercial  processors 
of  eligible  dairy  products  to  assist  in  the 
management  of  inventories  of  eligible 
dairy  products  and  to  assure  a  degree  of 
price  stability  for  the  dairy  industry. 
These  eligible  dairy  products  are 
Cheddar  cheese,  butter,  and  nonfat  dry 
milk.  The  loan  rates  will  reflect  a  milk 
equivalency  value  of  $9.90  per 
hundredweight  of  milk  containing  3.67 
percent  butterfat.  The  parties  receiving 
the  loans  will  be  liable  for  full 
repayment  of  the  loan  principal  and 
interest  Regulations  have  been  added  at 
subpart  C  of  part  1430  to  provide  for 
thisproEram. 

Finalfy,  provisions  of  part  1430  have 
been  amended  as  necessary  to  reflect  the 
reorgaiuzation  of  USDA. 

13.  Peat  1434    General  Price  Support 
Regalations  for  Honey 

The  1996  Act  did  not  authorize  loan 
and  loan  deficiency  payment  programs 
far  the  1996  and  sul»equent  crops  of 
honey.  This  action  vrill  remove  the 
regulations  for  the  program. 

14.  Part  1435    Sugar  Program 
Section  156  of  the  1996  Act  repeals 

section  206  of  the  1949  Act  and 
institutes  new  sugar  loan  and  marketing 
assessment  programs.  The  regulations 
governing  the  administration  of  the 
sugar  loan  program  will  be  extended 
through  the  2002  crop  year  and  changed 
to  reflect  the  changes  mandated  by  tha 
1996  Act,  which  are  as  follows:    - 

(1)  Section  156(a)  requires  the 
national  loan  rate  for  raw  cane  sugar  to 
be  fixed  at  18  cents  per  pound; 

(2)  Section  lS6(b)  requires  the 
national  loan  rate  fbr  refined  beet  sugar 
to  be  fixed  at  22.90  cents  per  pound; 

(3)  Section  156(o)  requires  the 
Secretary  to  offer  recourse  loans  unleas 


the  tariff-rate  quota  (TRQ)  is  established 
at,  or  increased  to,  a  level  above  1.5 
millioi!  short  tons,  niw  value,  at  which 
time  CCC  must  o&r  nonrecourse  loans 
and  corivert  any  existing  recourse  loans 
to  nonrecourse  loans;  and 

(4)  Section  lS6(g)  requires  a  penalty 
of  1  cent  per  pound,  raw  value,  for  raw 
cane  sugar  and  1.072  cents  per  pound  of 
refined  beet  sugar  to  be  assessed  on  the 
forfeiture  of  sugar  pledged  as  collateral 
for  nonrecourse  loans. 

Section  156(c)  requires  the  Secretary 
to  reduce  the  loan  rates  if  the  major 
sugar  producing  nations  reduce  their 
support  for  their  domestic  sugar 
industries  more  than  their  conmiitments 
as  part  of  the  Uruguay  Round 
Agreements  Act.  CCC  will  promulgate 
new  regulations  should  such  a 
reduction  occur. 

This  rule  also  eliminatea 
redundancies,  dari&es  terms,  and 
simplifies  the  Sugar  Loan  Program 
regulations.  These  regulations  are  also 
modified  to  reflect  the  1996  Act's 
authorization  of  the  loan  program 
through  the  2002  crop  year.  The 
definitions  in  §§  1435.101, 1435.201. 
and  1435.401  are  consolidated  into 
S  1435.2.  Definitions  of  recourse  and 
nonrecourse  loans  and  the  tariff-rate 
quota  have  been  added.  All  references  to 
the  Deputy  Administrator  for  State  and 
County  Operations  (DASCO)  are 
changed  to  the  Deputy  Administrator  for 
Farm  Prograirui  (DAFP)  to  reflect  the 
reorganization  of  USDA. 

Part  1435  is  renumbered  to  reflect  the 
complete  reorganization  of  the  part  A 
new  section  on  loan  types.  S  1435.102, 
is  added  to  reflect  the  availabiUty  of 
recourse  loans  and  nonrecourse  loans. 
The  fixed  national  loan  average  rates  are 
listed  in  $  1435.103.  Section  1435.104  is 
expanded  to  consoUdate  roquirements 
previously  found  in  §  1435.7  and 
S  1435.9.  Supplemental  loaiu  remain 
limited  to  sugar  produced  from 
sugarcane  or  sugar  beets  harvested 
during  July,  August,  and  September. 
Storage  facility  requirements  are  now 
set  forth  in  §  1435.108:  Section 
1435.107,  Settlement  and  Foreclosure, 
has  been  organized  to  reflect  the 
differences  l)etween  the  settlements  of 
nonrecourse  loans  and  recourse  loans. 
The  bonding  and  other  provisions  of 
S  1435.11  that  required  loan  recipients 
to  provide  OOC  with  financial 
assurances  that  producers  would  be 
paid  the  minimum  grower  payments 
have  been  deleted  from  the  regulations. 

Section  156(f)  of  the  1996  Act  requires 
sugar  marketing  assessments  to  increase 
25  percent  for  Uie  fiscal  years  (FY)  1997 
through  2003.  The  assessment  on  raw 
cane  sugar  increases  from  1.1  percent  to 
1.375  percent  of  the  loan  rate  for  raw 
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cane  sugar,  or  an  increase  from  0.198 
cents  to  0.2475  cents  per  pound  in  FY 
1997.  The  as.<!essment  on  refined  t)eet 
sugar  increases  from  1.1794  percent  to 
1.47425  percent  of  the  loan  rate  for  raw 
cane  sugar.  Since  the  raw  cane  sugar 
loan  rate  is  fixed  at  18  cents  per  pound, 
the  assessment  rate  increases  frtim 
0.2123  cents  to  0.2654  cents  per  pound, 
refined  basis.  If  the  raw  cane  sugar  loan 
rate  were  to  be  reduced,  the  marketing 
aasessments  would  be  reduced 
accordingly  and  put  forth  in  revised 
regulations. 

Section  15e(h)  of  the  1996  Act 
extends  the  information  reporting 
requirements  through  the  2002  crop 
year.  The  suspension  of  sugar  marketing 
allotments  permits  the  simplification  of 
the  information  reporting  regulations. 
The  exhibits  containing  the  reporting 
forms  have  been  removed  from  the 
revised  regulations. 

Section  171(a)(1)(E)  of  the  1996  Act 
suspends  sugar  marketing  allotments  for 
the  1996  through  2002  crop  years.  The 
regulations  regarding  sugar  marketing 
allotments  are  removed  because  the 
crop  year  ends  June  30, 1996,  and  the 
deadline  for  aimouncing  marketing 
allotments  for  this  fiscal  year  has 
passed. 

Section  171(b)(l)(j)  suspends  section 
401(e)(2)  of  the  1949  Act,  which 
provides  for  benefits  to  be  paid  to 
producers  in  the  event  of  bankruptcy  or 
insolvency  of  processors.  The 
regulations  rtigarding  protection  for 
sugar  beet  and  sugarcane  producers  are, 
therefore,  removed. 

IS.  Part  1446    Peanuts 

The  1996  Act  amends  the  1938  Act 
and  the  1949  Act  to  provide,  for  the 
1996  through  2002  crop  years,  the 
peanut  price  support  program  and  fbr 
the  contracting,  handling  and  disposing 
of  additional  peanuts.  The  peanut  price 
support  regulations  that  relate  to  the 
making  of  warehouse-stored  price 
support  loans  on  peanuts  and  other 
activities  are  found  at  part  1446.  The 
peanut  marketing,  storage,  handling  and 
disposition  requirements  for  peanuts  for 
the  1991  through  1995  crops  shall 
continue  to  be  governed  by  the 
regulations  codified  at  part  1446,  as  of 
January  1,  1996. 

This  rule  also  implements  provisions 
of  section  155  of  the  1996  Act  dealing 
with  peanut  warehouse-stored  loans, 
contract  additional  peanuts,  peanut 
handler  operations  and  other  matters. 
Specifically,  this  riile  changes  the 
peanut  regulations  in  part  1446 
regarding  these  provisions  as  follows: 

1.  hi  g  1446.103,  the  definition  of 
"ehgible  producer"  has  been  changed, 
in  accordance  with  provisions  of  the 


1996  Act,  to  provide  that,  under  the 
conditions  slated  in  the  section, 
producers  who  pledge  100  percent  of 
the  crop  as  loan  collateral  for  2 
consecutive  years  may  not  be  eligible  fbr 
price  support 

2.  In  S  1446.103,  the  deSbition  of 
"Support  rate — National  Average"  has 
been  changed  to  reflect  the  new 
statutorily  set  national  average  price 
support  rate  for  quota  peanuts  of 
$610.00  per  ton. 

3.  In  S  1446.307,  the  disaster  transfer 
provisions  for  producers  who  transfer 
Segregation  2  or  Segregation  3  peanuts 
from  additional  loan  pools  to  quota  loan 
pools  have  been  changed,  as  required  by 
the  1996  Act,  by  limiting  the  quantity  of 
peanuts  eligible  for  such  a  transfer  to  25 
percent  of  the  total  farm  quota  pounds, 
excluding  pounds  transferred  in  the  fall 
and  by  reducing  the  support  rate  on 
such  transferred  peanuts  to  70  percent 
of  the  quota  support  rate  for  the 
marketing  year  in  which  the  transfers 

OOCIU-. 

4.  hi  $  1446.308(a)(2),  the  New  Mexico 
pool  eligibility  requirements  have  been 
changed,  as  required  by  the  1996  Act,  by 
adding  a  clause  that  cxmtrols  the 
quantity  of  Valencia  peanuts  that  are 
physically  produced  in  Texas  that  may 
be  placed  in  the  New  Mexico  pools 
based  on  amounts  previously  produced 
in  Texas  on  farms  administratively 
located  in  New  Mexico. 

5.  hi  §  1446.308  the  rules  have  been 
amended  to  implement  new  provisions 
of  the  1996  Act  relating  to  the  recovery 
of  losses  in  area  quota  loan  pools, 
including  provisions  for  increased 
marketing  assessments  to  make  the 
peanut  program  a  "no-net-cost" 
program. 

.  6.  Miscellaneous  changes  to  the 
regulatory  text  have  been  made  as  a 
result  of  the  USDA  reorganization,  the 
need  to  update  references  to  forms  and 
to  change  dates,  and  for  technical  and 
grammatical  sufficiency. 

1 6.  Part  1 468    Wool  and  Mohair 

The  Nabonal  Wool  Act  of  1954,  as 
amended,  terminated  the  Wool  and 
Mohair  program  effective  December  31. 
1995.  This  action  will  remove  the 
regulations  for  the  program. 

17.  ParU  1477,  1478.  and  1479 
Disaster  Payment  Program  for  1990  and 
Subsequent  Crops.  Tree  Assistance 
Program,  and  Forage  Assistance 
Program 

Authority  for  these  programs  hae 
expired.  Parts  1477, 1478,  and  1479  are 
therefore  removed. 


Papenrork  Raductian  Act 

As  provided  in  section  161(d)  of  the 
1996  Act.  the  Paperwork  Reduction  Act 
is  not  applicable  to  these  regulations. 
However,  the  forms  necessary  to 
conduct  these  programs  have  been 
submitted  for  clearance  to  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 

UatafSabtecta 

7  CFR  Part  2 

Autliority  delegations  (Government 
agencies). 

7  CFB  Part  718 

Acreage  inspection,  Acreage 
measurement.  Acreage  reporting, 
Comphance,  Controlled  substance 
violation.  Crop  insurance  requirement. 
Delegations  of  Authority,  Eminent 
domain.  Farm  Constitution,  Finality 
rule.  Reconstituting  fiirms.  Signature 
requirements.  Substantive  change. 
Tolerance,  Transfer  of  allotments  and 
quotas.  Variances. 

7  CFR  Part  729 

Peanuts,  Penalties,  Poundage  quotas. 
Reporting  and  recordkeeping 
requirements. 

7  CFH  Part  1400    ■ 

Aliens,  Production  Flexibility 
Contracts  for  Wheat,  Feed  Grains,  Rice, 
and  Upland  Cotton,  Price  Support 
programs 

7  CFR  Part  1405 

Federal  crop  insurance.  Loan 
programs-agriculture.  Price  support 
programs. 

7  CFR  Part  1412 

Production  Flexibility  Contracts  for 
Wheal,  Feed  Grain,  Rice.  Upland 
emotion. 

7  CFR  Part  1421 

Grains,  Loan  programs/agriculture. 
Oilseeds.  Peanuts,  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Soybeans,  Surety  bonds. 
Warehouses. 

7  CFR  Part  1425 

Cooperatives,  Financial  requirements. 
Loan  and  loan  deficiency  payment 
programs— agriculture.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  1427 

Cotton  loan  programs/agriculture. 
Packaging  and  containers.  Marketing 
certificate  programs.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 
Warehouses. 


Federal 
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7CmPaTtl430 

Agricultiira,  Axaessmont,  Ddry 
pnxMcti,  Manuhctuiing  ■llcmnmcas, 
MSk,  Pries  support  prognm,  Racouise 


5.  Section  2.42(a)(43)  is  amezidfld  by 
removing  the  term  "cluige"  and 
inserting  the  term  "snange"  in  its  placs. 


7  CFR  Pott  1434 

Honay,  Loan  program — agriculture. 
Reporting  and  recordkeeping 
lequlramants. 

7CFRAirtl435 

Loan  programs/agriculture,  Reportiiig 
and  recordkJBeping  requirements,  Sugar. 

7  cm  Part  1446 

Loan  programs — agriculture,  Peanuts, 
Pries  support  programs.  Reporting  and 
Tecordkespiiig  requirements, 
Warahottsas. 

ZGPRPbrtKSS 

Asalstanca  gram  program — 
agriculturs,  Livestoa,  Mohair. 
Reporting  and  iw  iwiftaeping 
raquiremsnts,  WooL 

For  the  teasooa  sat  out  in  Iha 
preamble,  7  CFR  Oupters  L  VII  and  XIV 
are  amended  as  set  fcnth  below. 

PART  a— OELEOATIONS  OF 
AUTHOMTY  BY  IXE  SCCflCTARV  OF 
AOnCULTUflE  AND  QENeiAL 
0FFIC8I8  OF  THE  OEPARTlKKr 

1 .  The  authority  dlalion  far  Pert  2  is 
revised  to  read  as  follows: 


r-  Sec  212(>),  Pub.  L.  103-194, 
108  Stat  3210.  7  U.S.C  seuUXl):  S  U.&C 
301;  RaefguiiaUon  Plan  No.  z  of  1SS3:  3 
CF.il.  ig4»-lSS3  Camp.,  p.  1024. 

2.  Section  2.16(a)(1)  is  amended  by 
adding  a  new  paragraph  (a)(l)(xxiv)  to 
read  aa  follows: 

|2.1«   Under  aaataHrytommsaid 
Foiatgn  AgricuNural  Sanlaaa, 

(a)  •  •  • 

(!)•   *   • 

(xxiv)  Formulate  policies  and 
administer  programs  authorized  by  Title 
I  of  the  Federal  Agriculluie 
Improvement  and  Refonn  Act  of  1996. 

3.  Section  2.16  is  amandsd  by 
removing  and  reserving  paragraphs 
(a)(3)()OQx)  and  (a)(3)(woc). 

4.  Section  2.42(a)  is  amended  by 
adding  paragraph  (a)(44)  to  read  as 
follows: 

}2>42    AflnaMaliami',  Fann  SannGa 
Agency, 
(a)*  •  • 


(44)  Formulate  policies  and 
administer  progranu  authorized  by  Title 
I  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996. 


IMS 

6.  Section  2.43  is  amended  by 
removing  end  reserving  paragraphs 
(aM29)and(a)(30). 

7.  Chapter  VII  is  amended  by  teviaing 
part  7U  to  read  as  follows: 

PART  718— PROVISIONS  APPUCABLE 
TO  MULTIPLE  PAOORAMS 


Sec 

711.1  AppUcafaUity. 

7ia.2  Definitloos. 

71S.3  Stata  oommittse  rasponsifailitias. 

71B.4  Authority  for  brm  entry  and 

praviding  inionnatiaD. 

71S.S  DsiapiUons  of  authority. 

718.0  Sl^atara  laquiiaoasnta  and  tim» 


718. 7  Failuis  10  fully  ccmply. 

718.8  iDcomplata  pwiutmanca  band  upoa 
actioa  or  advlca  of  an  autlwciaMl 
rapreaantative  of  die  Seuelaiy. 

718.9  FiiiaUtyrula. 

718.10  RulaofbacDoiH. 

718.11  Denial  of  banaBts. 

718.12  Fuxniafalng  maps. 

aiApart  B— CMsmdnsMon  of  Acrsags  and 


718.101  Maasuremeots. 

718.102  Acieaga  leporta. 
71S.iqp  Lata-fUed  rapoita. 

718.104  Rsviasd  repota. 

718.105  Tolannce,  variances,  and 
ad)tiarmenta  far  lohaixu. 

718.106  Acnagaa. 

718.107  Skip  rotra  and  atrip  crops. 

718.108  Daductions. 

718.109  Adjustniants. 

718.110  NotioaofdaMrminad 

718.111  Radataiminatlon. 

ouopart  C    naoonaMuttoo  of  Fanna^ 


718.201  Fann  conatltulion. 

718.202  Guides  far  detennining  the  land 
constituting  a  Eurm- 

718.203  County  conunlttaa  action  lo 
reconstitute  a  fann. 

718.204  RaconaUtutloosofaUoOnenls. 
quotas,  and  aciaegaa. 

718.205  Rules  for  detennining  foima, 
aliotmants.  quotas,  and  acreages  when 
reconstitution  ii  made  by  division. 

718.206  Rules  for  detennining  aliotmants, 
quotas,  and  acreages  when  reconstitution 
is  made  by  combination. 

718.207  Eminent  domain  acquisitions. 
718.200    Exempting  Fa<ieral  priaon  hmu 

and  Federal  wildlife  refuges. 
718.209    Transfer  of  allotments  snd  quotas — 

State  public  lands. 
Aulkerilj:  7  U.S.C  1373, 1374, 7201  et 
Maq.:  and  IS  U.S.C  714b  and  714c 


f7U.1 

(a)  This  part  is  applicable  to  all 
mogiaaia  set  forth  in  Chapters  VII  and 
XIV  of  this  title  which  are  administared 
by  the  Farm  Service  Agency  (FSA). 

(b)  The  provisions  of  this  part  will  he 
admin  iatered  tmder  the  general 
superviaian  of  the  AdminiBtiatar,  FSA. 
and  shall  be  carried  out  in  the  field  by 
State  and  county  FSA  committees  (State 
and  county  committeea). 

(c)  State  and  county  committees,  and 
aapieaentativee  and  employees  thereof, 
do  not  have  authority  to  modify  or 
Mralva  any  of  the  provisians  of  the 
ragiilarions  of  this  part. 

(d)  The  State  committee  shall  take  any 
action  required  by  these  regulations 
which  has  not  been  taken  fay  the  county 
committee.  Hie  Slate  cosnmittee  shall 
also: 

(1)  Carract,  or  requite  a  county 
commitlee  to  cosiect.  any  action  taken 
by  such  county  committee  which  is  not 
in  acooidance  with  the  regulattons  of 
this  part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  aooordanca  with  the  regulations  of 
this  part 

(ajNo  provisicms  or  delegatian  herein 
to  a  State  or  county  committee  shall 
preclude  the  Administrator,  FSA,  or  a 
designee,  from  determining  any 
quartioo  arising  under  the  program  or 
from  reversing  or  modifying  any 
determinatioa  made  by  a  State  or  counfy 
committea 

(Q  The  Deputy  Administrator  may 
authorize  State  and  counfy  committees 
to  waive  or  modify  deadlinwa  and  other 
raquiisments  in  cases  where  Isteness  or 
failure  to  meet  such  other  requirements 
does  not  adversely  affect  the  operation 
of  the  program. 


|71U 

Except  as  provided  in  individual  parts 
of  chapters  VII  and  XTV  of  this  title,  the 
foUovidng  terms  shall  be  as  defined 
herein: 

Administrative  variance  (A  V]  means 
the  amount  by  which  the  determined 
acreage  may  exceed  the  efiective 
allotment  and  be  considered  in 
compliance  with  program  regulations. 

Agricuituial  Use  means  devoting  the 
land  to  aimual  or  pereimial  crops, 
including  conserving  uaes,  pasture, 
aquaculture  or  plantings  of  trees  for  any 
purpose.  Land  may  be  left  fallow,  but 
weeds  must  be  controlled. 

A/7otj7ie/if  means  an  acreage  for  a 
commodity  allocated  to  a  farm  in 
accordance  with  the  Agricultural 
Adjustment  Act  of  1938,  as  amended. 

Aliotmenl  cmp  means  any  crop  for 
which  acreage  allotments  are 
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established  pursuant  to  parts  723  and 
729  of  this  chapter. 

Combination  means  consolidation  of 
two  or  mote  farms  or  parts  of  fums  into 
onebrm. 

Contract  acreage  means  the  quantify 
of  acres  enrolled  in  a  contract  in 
accordance  with  part  1412  of  this  title. 

Contract  commodity  means  a  crop  of 
wheat,  com,  grain  soighum,  oats,  barley, 
upland  cotton,  or  rice. 

Controlled  substances  means  the  term 
as  set  iofth  in  accordance  with  21  CFR 
part  1308. 

County  means  the  Counfy  or  parish  of 
a  State.  For  Alaska,  Puerto  Rico  and  the 
Virgin  Islands,  a  counfy  shall  be  an  area 
designated  by  the  State  committee  with 
the  concurrence  of  the  Depufy 
Administrator. 

Crop  of  economic  significance  means 
a  crop  that  has  contributed  in  the 
previous  year,  or  is  expected  to 
contribute  in  the  current  crop  year,  10 
percent  or  more  of  the  total  expected 
value  of  all  crops  grown  by  the 
producer.  However,  notwithstanding  the 
preceding  sentence,  if  the  total  expected 
liabilify  under  the  catastrophic  risk 
protection  endorsement  is  equal  to  or 
less  than  the  administrative  fee  required 
for  the  crop,  such  crop  will  not  be 
considered  a  crop  of  economic 
significance. 

Ot>p  reporting  date  means  date 
established  by  the  Administrator.  FSA, 
representing  the  final  date  by  which  the 
form  operator,  farm  owner,  or  properly 
authorized  agent  must  report  appucable 
crop  acreage  for  the  report  to.be 
considered  timely  filed. 

Cropland 

(1)  Means  land  which  the  counfy 
committee  determines  meets  any  of  the 
following  conditions: 

(i)  Is  currently  being  tilled  for  the 
prtxluction  of  a  crop  for  harvest: 

(ii)  Is  not  currently  tilled,  but  it  can 
be  established  that  such  land  has  been 
tilled  in  a  prior  year  and  .is  suitable  for 
crop  production; 

(iiij  Is  currently  devoted  to  a  one-  or 
two-tow  sheltsrfaelt  planting,  orchard,  or 
vineyard; 

(iv)  Is  in  terraces,  that,  were  cropped 
in  the  past,  even  though  they  are  no 
longer  capable  of  being  cropped; 

(v)  Is  in  sod  waterways  or  filter  strips 
planted  to  a  perennial  cover;  or 

(vi)  Is  preserved  as  cropland  in 
accordance  with  part  704  or  1410  of  this 
titie. 

(2)  Land  classified  as  cropland  shall 
be  removed  bom  such  classification 
upon  a  determination  by  the  county 
committee  that  the  land  is: 

(i)  No  longer  used  for  agricultural 
production; 


(ii)  No  longer  suitable  for  production 
of  crops; 

(iii)  Subject  to  a  restrictive  easement 
or  contract  that  prohibits  its  use  for  the 
pnxiuction  of  crops  unless  otherwise 
authorized  by  the  regulation  of  this 
chapter, 

(iv)  No  longer  preserved  as  cropland 
in  accordance  with  the  provisions  of 
part  704  or  1410  of  this  title  and  does 
not  meet  the  conditions  in  paragraphs 
(l)(i)  through  (l)(vi)  of  this  definition;  or 

(v)  Devoted  to  trees  (other  than  those 
set  forth  in  accordance  with  part  704  or 
1410  of  this  title,  one-  or  two-row 
shelterbett  plantings,  orchards,  or 
vineyards)  which  were  planted  in  the 
preceding  year  except  that  land  planted 
to  trees  or  devoted  to  ponds,  lakes,  or 
tanks  from  September  1  through 
December  31  of  the  preceding  year  shall 
retain  its  cropland  classification  for  the 
succeeding  year,  and  in  the  current  year 
shall  retain  its  cropland  classificattan 
for  the  current  year. 

Current  year  means  the  year  for  which 
applicable  allotments,  quotas,  and 
acreages,  or  other  program 
determinations  are  established  for  that 
program.  For  controlled  subsunce 
violations,  the  year  that  contains  the 
date  of  actual  conviction. 

Deputy  Administrator  means  Deputy 
Administrator  for  Farm  Programs,  Farm 
Service  Agency,  U.S.  Department  of 
Agriculture  or  a  designee. 

Determination  means  a  decision 
issued  by  a  State,  county  or  area  FSA 
committee  or  the  employees  of  such  a 
committee  that  affects  a  participant's 
participation  in  a  program  adniinistered 
by  FSA. 

Determined  acreage  means  that 
acreage  established  by  a  representative 
of  the  Department  of  Agriculture  by  use 
of  official  acreage,  digitizing  or 
planimetering  areas  on  the  photograph 
or  other  photographic  image,  or 
computations  from  scdled  dimensions 
or  groimd  measurements. 

Division  means  the  division  of  a  farm 
into  two  or  more  farms  or  parts  of  farms. 

Entity  means  a  corporation,  joint  stock 
company,  association  limited 
partnership,  irrevocable  trust,  estate, 
charitable  organization,  ra*  other  similar 
organization  including  any  such 
organization  participating  in  the  hrming 
operatim  as  a  partner  in  a  general 
partnership,  a  participant  in  a  joint 
venture,  a  grantor  of  a  revocable  trust, 
or  as  a  participant  in  a  similar 
organization. 

Family  member  means  an  individual 
to  whom  a  person  is  related  as  spouse, 
lineal  ancestor,  lineal  descendant,  or 
sibling,  includiiu: 

(1)  Great  grandparent: 

(2)  Grandparent; 


(3)  Parent; 

(4)  Child,  including  legally  adopted 
children; 

(5)  Great  grandchildren; 

(6)  SibUng  of  the  family  mamhwr  in 
the  farming  operation;  and 

(7)  Spouse  of  a  person  listed  in 
paragraphs  (1)  through  (6)  of  this 
definiUon. 

Form  moans  land  that  is  being 
operated  by  one  producer  with 
equipment,  labor,  accounting  system 
and  management  substantially  separate 
fit)m  that  of  any  other  unit.  Land  on 
which  tenants  provide  their  own  labor 
and  equipment  shall  not  be  constdered 
a  separate  farm. 

Farm  inspection  (spot-check)  means 
an  Inspection  by  an  authorized  FSA 
representative  using  aerial  or  ground 
compliance  to  determine  the  extent  of 
producer  adherence  to  program 
requirements. 

Farm  number  means  serial  number 
asaigned  to  a  farm  by  the  county 
committee  for  the  purpoae  of 
identification. 

Farm  program  payment  yield  means 
the  yield  for  a  crop  which  is  determined 
in  accordance  with  part  1413  of  this  tiUe 
as  in  effect  on  lanuary  2. 1996. 

Farmland  means  the  sum  of  the 
cropland,  forest,  and  other  land  on  the 
mrm. 

Field  means  a  pan  of  a  farm  which  is 
separated  from  the  balance  of  the  farm 
by  permanent  boundaries  such  as 
fences,  permanent  waterways, 
woodlands,  and  croplines  in  cases 
where  farming  practices  make  it 
probable  that  such  cropline  is  not 
subject  to  change,  or  other  similar 
features. 

Ground  measurement  means  the 
distance  between  2  points  on  the 
ground,  obtained  by  actual  use  of  a 
chain  tape,  or  other  measuring  device, 
that  is  expressed  in  chains  and  links. 

Joint  operation  means  a  general 
partnerehip,  joint  venture,  or  other 
similar  business  organization. 

Landlord  means  one  who  rents  or 
leases  farmland  to  another. 

Measurement  service  means  a 
measurement  of  acreage  or  farm-stored 
commodities  performed  by  a 
representative  of  FSA  and  paid  for  by 
the  producer  requesting  the 
measurement. 

Measurement  service  guarantee 
means  a  guarantee  provided  when  a 
producer  requests  and  pays  for  an 
authorized  FSA  representative  lo 
measure  acreage  for  FSA  and  CCC 
program  partidpaUon  unless  the 
producer  takes  action  to  adjust  the 
measured  acreage.  If  the  produoer  has 
taken  no  such  action,  and  the  measured 
acreage  is  later  discovered  to  be 
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inconact,  tJM  acmgB  dotanniiiad 
punuanl  to  tha  maaauramant  nTvics 
will  ba  uaed  for  program  puipoaaa  for 
that  program  yaai. 

Maasurvment  seivtc*  aftar  planting 
maans  datenalning  a  crop  or  daaigmOad 
aoaaga  after  plandiig  but  bafaie  ma 
&rm  operator  filaa  a  report  of  aoaaga  for 
the  crop. 

Minor  child  meua  an  individual  who 
it  under  18  jraan  of  age.  Court 
procaedingi  coniarring  majority  on  an 
individual  under  18  yeera  of  age  will 
not  change  nicfa  an  individual's  status 
as  a  minor. 

NonagficultuTa]  conunaciai  or 
induttiial  use  meens  land  that  is  no 
longer  snitabla  for  producing  annual  or 
perennial  crops.  Including  conaerviitg 
uses,  or  forestry  products. 

Nonnai  pianting  period  means  that 
period  during  whiim  tha  crop  is 
normally  planted  in  the  county,  or  area 
within  tiM  county,  with  the  expectation 
of  nrodudng  a  normal  crop. 

Noimal  row  width  means  the  normal 
distanne  between  rows  of  the  cro[x  in  the 
field,  but  not  leas  than  30  inches  for  all 
crops. 

Operator  meena  an  individual,  entity, 
or  joint  operation  who  is  determined  1^ 
the  county  committae  as  being  in 
gsiural  control  of  tha  brming 
operatlaos  on  the  Cum  during  the 
current  year. 

Owner  meaiu  one  who  has  legal 
owner^p  of  fiumland,  including  one: 

(1)  Who  is  buying  fsrmland  moar  a 
contract  for  deed; 

(2)  Who  has  a  lifo^stata  in  the 
pit>pg>^;or 

(3)  (i)  For  purposes  of  enrolling  a  tarm 
in  a  program  authorized  by  Chapters  vn 
and  XIV  of  this  title  one  who  hat 
purchased  a  farm  in  a  faradosurs 
pn)cssding  and: 

(A)  the  redemption  period  has  not 
paaaed:and 

(B)  The  original  owner  haa  not 
tadaemad  the  property. 

(U)  One  who  meets  the  provisions  of 
oaragtaph  (3)(i)  of  this  dafiniUao  shall . 
be  entitled  to  receive  benaflts  in 
accordance  with  such  a  progrtm  only  to 
the  extent  the  owner  complies  with  all 
prosrSm  requirements. 

Partial  ncomtitution  means  a 
reconstitution  that  is  made  eOsctive  in 
the  current  year  for  some  crops,  but  is 
not  made  eSsctive  in  the  current  year 
for  other  cropa,  which  tasultt  in  having 
two  or  more  farm  numbers  for  the  same 
farm. 

Participant  means  one  who 
participMaa  in,  or  receives  psyments  or 
beoafits  In  accordance  with  any  of  the 
programs  administatad  by  FSA. 

rastura  maaiii  land  that  is  uaed  to,  or 
has  the  potential  to,  produce  food  for 
grazing  animals. 


Person  means  an  individual,  or  an 
individual  participating  as  a  member  of 
a  joint  opanUcsr  or  sindlar  operation,  a 
corporaUon,  joint  stock  company, 
association,  limited  stock  company, 
limited  pertnerahip,  irrsvocabis  trust, 
revocable  trust  together  with  the  grantor 
of  the  truat,  estate,  or  charitable 
oigBnization  including  any  entity 
participating  in  the  ^ming  operation  as 
a  partner  in  a  general  partneiahip,  a 
participant  in  a  joint  venture,  a  grantor 
of  a  revocable  trust,  or  a  participant  in 
a  similaT  entity,  or  a  State,  political 
subdivision  or  agency  thereof.  To  be 
considered  a  separate  person  for  the 
purpose  of  this  part,  the  individual  or 
other  legal  entity  must: 

(1)  Have  a  sntarate  and  distinct 
interest  in  the  land  cr  the  crop  involved: 

(2)  Exercise  separate  re^KWisiblHty  far 
such  interest;  and 

(3)  Be  responsible  for  the  cost  of 
farming  related  to  such  interest  bom  a 
fund  or  account  separate  Itom  that  of 
any  other  individual  or  entity. 

Producer  means  an  owner,  operator, 
landlord,  tenant,  or  sharecropper,  who 
sharea  in  the  riak  of  producing  a  oop 
and  who  is  esititled  to  share  in  the  crop 
available  for  marketing  from  the  farm,  or 
would  have  shared  had  the  Crop  been 
produced.  A  producer  includes  a  grower 
of  hybrid  seed. 

Production  flexibility  contract  means 
a  contract  entered  in  accordance  with 
part  1412  of  this  title. 

Prohibited  phmlt  means  marifuana 
(rannahls  sativa),  opium  poppiea 
(papaver  somniforum),  coca  bushss 
(erythroxylum  coca),  cacti  of  the  genus 
lophophora  and  other  drug  producing 
plants,  tha  planting  or  harvesting  of 
which  is  pit>hibited  by  Federal  or  Slate 
law. 

Random  inspection  means  an 
examination  cf  a  farm  by  an  authorinad 
lepresentativa  of  FSA  selected  as  a  part 
ofan  impartial  sample  to  determine  the 
adherence  to  program  requirements. 

Quota  means  the  pouius  allocated  to 
a  iitrm  for  a  commodity  in  accordance 
with  the  Agricultural  Adjustment  Act  of 
1938,  as  amendad. 

Reconstitution  means  a  change  in  the 
land  constituting  a  farm  as  a  rsinilt  of 
combination  or  division. 

Reported  acreage  meens  the  acreage 
reported  by  tha  fann  operator,  farm 
owner,  or  a  properly  authorized  agent 
on  form  FSA-578,  Rapoit  of  Acreage,  or 
other  form  designated  by  the  Deputy 
Administntor. 

Required  inspection  means  an 
examination  by  an  authorizad 
represraitative  of  FSA  of  a  farm 
specifically  selected  by  applicatioo  of 
prescribed  rules  to  detennine  the 
producer's  adherence  to  program 


requirements  or  to  verify  the  farm 
operator's,  farm  owner's,  or  properly 
authorized  agent's  raporL 

Secretary  means  tha  Secretary  of 
Agriculture  of  the  United  States,  or  a 
duignee. 

Sharecropper  means  one  who 
performs  work  in  conrtection  with  the 
producticn  of  a  crop  under  the 
supervision  of  the  operator  and  who 
receives  a  shara  of  such  crop  for  its 
bbor. 

Skip-row  or  strip-crop  planting  meaiu 
a  cultural  practice  in  which  strips  or 
rows  of  the  crop  are  altenutad  with 
strips  of  idle  land  or  another  crop. 

Staking  and  referencing  means 
determining  an  acreage  before  planting 
by: 

(1)  Measuring  a  delineeted  area  on 
photography  or  computing  the  cjiains 
and  links  from  ground  messurement 
and  skatrhing  the  field  or  subdivision  of 
a  field:  and, 

(2)  Staking  and  reforendng  the  arae 
on  tlie  ground. 

Standard  deduction  means  an  acreage 
that  is  excluded  from  the  gross  acreage 
in  a  field  because  such  acreage  is 
considered  as  being  used  for  farm 
equipment  tum^areat.  Sudh  acrtaga  is 
established  by  application  of  a 
preecribed  percentage  of  the  area 
planted  to  the  crop  in  lieu  of  measuring 
the  turn  area. 

State  means  each  of  the  SO  States,  the 
District  of  ColumbU,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Virgin  Islands  of  the  United  Stataa, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  or  the 
Trust  Territory  of  the  Pacific  Islands. 

Subdivision  meens  a  pert  of  a  field 
that  is  separated  from  the  balance  of  the 
field  by  temporary  boundary,  such  aa  a 
cToplins  which  could  be  easily  moved 
or  vrill  likely  disappeer. 

Tenant  means: 

(1)  One  who  rents  land  from  another 
in  consideration  of  the  peyment  of  a 
specified  amount  of  caso  or  amount  of 
a  commodity;  or 

(2)  One  (o4h«r  than  a  sharecropper) 
edui  rents  land  from  another  person  in 
conaideratian  of  the  payment  of  a  share 
of  the  crops  or  proceeds  therefrom. 

Tolerance  means  for  marketing  quota 
cropa,  and  peanuts,  a  preecribed  amount 
within  which  the  reported  acreage  may 
diSsr  from  the  detnnnined  acreage  and 
still  be  considered  as  ocHTSCtly  reported. 

7>oct  means  a  unit  of  contiguous  land 
under  one  ownership  wliich  is  operated 
aa  a  farm  or  part  of  a  farm. 

TVoct  combination  means  the 
combiniiig  of  two  or  more  tracts  if  the 
tracts  have  common  ownership  and  are 
contiguous. 
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Tract  division  meens  the  dividing  of 
a  tract  into  two  or  more  tracts  because 
of  a  change  in  ownership  or  operaUoiL 

Tum-atea  means  the  area  across  the 
ends  of  crop  rows  which  is  used  for 
operating  equipment  necessary  to  the 
production  of  a  row  crop  (also  called 
tumrow,  headland,  or  endrow). 


fTIM 

(a)  The  State  committee  shall,  with 
respect  to  county  committees: 

(1)  Take  any  action  required  of  the 
county  committee  which  the  county 
committee  Eails  to  take  in  accordance 
with  this  part; 

(2)  Correct  or  require  the  county 
committee  to  correct  any  action  taken  by 
such  committee  which  is  not  in 
accordance  with  this  part; 

(3)  Require  the  county  committee  to 
withhold  talcing  any  action  which  is  not 
in  sccordance  with  this  part; 

(4)  Review  county  office  rates  for 
producer  services  to  detennine  equity 
between  counties; 

(5)  t^etermine,  based  on  cost 
efiectiveness,  which  counties  will  use 
aerial  compliance  methods  and  which 
counties  will  use  ground  measurement 
compliance  methods;  or 

(6)  Adjust  the  per  acre  rate  for  acreage 
in  excess  of  25  acres  to  reilect  the  actual 
cost  involved  when  performing 
measurement  service  from  aeiisi  slides. 

(b)  The  State  committee  shall  submit 
to  the  Deputy  Administrator  for  Farm 
Programs,  requests  to  deviate  from 
deductions  prescribed  in  $  718.108  of 
this  part,  or  the  error  amotmt  or 
percentage  for  refunds  of 
redetermination  costs  as  prescribed  in 
§718.111. 

1718.4   AiMmilly  for  fafm  entry  and 


(a)  The  provsions  of  this  section  ate 
applicable  to  any  farm  enrolled  in  a 
program  authroized  by  Chapter  XTV  of 
this  title,  all  farms  on  which  peanuts  are 
planted  for  harvest  [pan  729  of  this 
chapter),  and  all  farms  that  have  an 
e^ctive  tobacco  allotment  or  quota 
(part  723  of  this  chapter). 

(b)  To  ascertain  compliance  by 
producers  to  the  regulations  specified  in 
paragraph  (a),  a  representative  of  FSA 
may  enter  any  farm  speciSed  in  such 
paragraph.  An  owner,  operator  or 
producer  on  a  farm  may  refuse  the  FSA 
representative  entry  to  the  farm  and 
request  FSA  to  provide  written 
authorization  for  the  entry.  If  entry  is 
not  allowed  within  30  days  of  such 
written  notification: 

(1)  All  program  benefits  otherwise 
available  with  respect  to  such  farm  in 
accordaiuse  with  such  regulatiaiis  shall 
be  denied; 


(2)  The  person  objecting  to  the  entry 
shall  pay  all  costs  associsted  with  cost 
of  the  inspectioa  by  FSA  of  the  farm; 

(3)  The  entire  crop  production  on  the 
farm  will  be  considered  to  be  in  excess 
of  the  quota  established  for  the  farm; 
and 

(4)  With  respect  to  tobacco  produced 
on  such  farm,  the  farm  operator  must 
furnish  proof  of  disposition  of: 

(i)  Burley  and  flue-cured  tobacco 
which  is  in  addition  to  the  production 
shown  on  the  marketing  card  issued 
with  respect  to  such  farm;  and 

(ii)  Other  kinds  of  tobacco  produced 
on  the  farm  and  no  credit  will  be  given 
for  disposing  of  any  excess  tobacco 
other  than  properly  identified  by  a 
marketing  card  unless  such  tobacco  is 
disposed  of  in  the  presence  of  a 
representative  of  FSA  in  accordance 
with  §718.109. 

(c)  If  an  owner  or  operator  of  a  farm 
refuses  to  furnish  reports  or  data  which 
are  necessary  to  determine  benefits  in 
accordance  with  the  regulations 
specified  in  paragraph  (a)  or  FSA 
determines  that  the  report  or  data  was 
erroneously  provided  tlutjugh  the  lack 
of  good  faith  by  the  operator  or  owner, 
all  benefits  will  be  denied  with  respect 
to  the  farm  which  would  otherwise  be 
available  in  accordance  with  the 
program  under  which  the  report  or  data 
is  requested. 

f7l8J    DtiagMlonsafMttaftty. 

The  State  committee  or  State 
Executive  Director,  as  authorized  by  the 
Deputy  Administrator  may.  in 
accordance  with  instructions  issued, 
exerdse  the  authority  provided  in  this 
part  in  cases  where  the  total  of  any 
payments  and  benefits  extended  under 
Chapters  Vn  and  XIV  of  this  title  does 
not  exceed: 

(a)  $5,000  for  cases  subject  to  §  718.8: 
or 

(b)  $25,000  for  cases  subject  to 
§718.9. 

17188   SIgnaiurareqiilnintnlsandame 


(a)  When  a  program  authorized  by  this 
diapter  arul  parts  1410  and  1412  of  this 
title  requires  the  signature  of  a 
producer;  landowner;  landlord:  or 
tenant,  a  husband  or  wife  may  sign  all 
such  FSA  or  CCC  documents  on  behalf 
of  the  other  spouse,  unless  such  other 
spouse  has  provided  written  notification 
to  FSA  and  CCC  that  such  action  is  not 
authorized.  "Hie  notification  must  be 
provided  to  the  county  F'SA  office 
which  administers  FSA  and  OX 
programs  with  respect  to  esch  farm. 

(b)  Except  a  husoand  or  wife  may  not 
sign  a  document  on  behalf  of  a  spouse 
with  respect  to: 


(1)  Program  documents  i^uired  to  ba 
executed  in  accordance  with  part  3  of 
this  title  and  part  704  of  this  chapter 

(2)  Basements  entered  into  under  part 
1410  of  this  title; 

(3)  Form  FSA-211.  Power  of  Attorney 
and  Form  FSA-211-l.  Power  of 
Attorney  for  Husband  and  Wife;  and 

(4)  Such  other  program  documents  as 
determined  by  FSA  or  CCC. 

(c)  Whenever  die  final  date  prescribed 
in  any  of  the  regulations  in  this  title  for 
the  performance  of  any  act  falls  on  a 
Saturday,  Sunday,  national  holiday, 
State  holiday  on  which  the  office  of  the 
county  or  Stale  Farm  Service  Agency 
committee  hsving  primary  cognizanoe 
of  the  action  required  to  be  taken  is 
closed,^or  any  other  day  on  which  the 
cognizant  office  is  not  open  for  the 
transaction  of  business  during  normal 
working  hours,  the  time  for  taking 
required  action  shall  be  extended  to  the 
close  of  business  on  the  next  working 
day.  Or  in  case  the  action  required  to  be 
taken  may  be  performed  by  mailing,  the 
action  shall  be  considered  to  be  taken 
within  the  prescribed  period  if  the 
mailing  is  postmarked  by  midnight  of 
such  next  working  day.  Where  the 
action  required  to  tie  taken  is  within  a 
prescribed  number  of  days  after  the 
mailing  of  notice,  the  day  of  mailing 
shall  be  excluded  incomputirsg  swn 
period  of  time. 

1718.7    FaluralDfuMyeoavly. 

In  any  case  in  which  the  failure  of  a 
producer  to  fully  comply  with  the  terms 
and  conditions  of  a  program  authorized 
by  this  chapter  precludes  the  making  of 
price  support  to  such  producer,  the 
Deputy  Administrator  for  Farm 
Programs  msy  authorize  the  making  of 
such  price  support  in  such  amounts  as 
determined  to  be  equitable  in  relation  to 
the  seriousness  of  the  failure  if  the 
regulations  of  this  title  suthorizing  the 
program  specifically  authorize  such 
action.  The  provisions  of  this  part  shall 
only  be  applicable  to  producers  who  are 
determined  to  have  made  s  good  fsith 
effort  to  comply  fully  with  the  terms 
and  conditions  qf  the  program  and 
rendered  substantial  perionnance. 


(718.8 

upon  aeHon  Of  advice  of  an  iithortiad 

repreasflUdva  of  tha  SecralMy. 

(a)  Notwithstanding  any  other 
provision  of  the  law,  performance 
rendered  in  good  faith  based  upon 
action  of,  or  information  provided  by, 
any  authorized  representative  of  a 
County  or  State  Farm  Service  Agency 
Committee,  may  be  accepted  by  the 
Administrator,  FSA  (Executive  Vice 
President.  OOC),  the  Associate 
Administrator,  FSA  (Vice  President. 
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CXX^,  or  the  Deputy  Administnlor  for 
Farm  Program*,  FSA  (Vice  President, 
CCC),  8S  meeting  tbe  requirements  of 
the  applicable  program,  and  benefits 
may  be  extended  or  peyroents  may  be 
made  therefor  in  accordance  with  such 
actioo  or  advice  to  the  extent  it  is 
deemed  desinble  in  onier  to  provide 
bir  and  equitable  treatment 

(b)  Tbe  proviaions  of  this  section  shall 
be  applicable  only  if  a  produoir  lelied 
upon  the  action  of  a  county  or  State 
commiltee  or  an  authorised 
rspieeentative  of  such  comraittae  or 
took  action  based  on  Infonnatlon 
piovldad  by  such  representative.  The 
authority  jnovldsd  in  this  part  does  not 
extend  to  cases  where  the  producer 
knew  or  hsd  suffidenl  reason  to  know 
that  the  sction  or  advice  of  the 
committee  or  its  suthorized 
ropraaeDUtive  upon  whidi  tbey  leliad 
was  improper  or  erroneous,  or  where 
the  producer  scted  in  reliance  on  their 
own  mlsimderstaniting  or 
misinlerpfetabon  of  progAm  provisions, 
notloes,  or  advice. 


progtem.  In  rounding,  fractional  digits 
of  49  or  less  beyond  the  raquind 
numljer  of  decimal  places  sKoll  be 
dropped;  if  the  fractional  digits  beyond 
the  reqiiired  number  of  dadmal  place* 
are  50  or  man,  the  Sgure  sat  the  lost 
lequired  derimsl  place  shall  be 
incraasad  by  "I "  as  follows: 


fTIlL* 

(a)  A  detatminatiaa  by  a  State  or 
county  committee  made  on  or  after 
October  13, 1994,  becomes  final  and 
binding  90  days  tram  the  date  the 
sppUcatioo  lor  benefits  ha*  been  filed, 
and  supporting  documentation  required 
to  be  supplied  by  the  producer  as  a 
oonditian  for  eligibility  for  the 
psiticular  program  ha*  been  filed  uiUess 
one  of  the  following  conditions  exist: 

(1)  The  psrticipsnt  has  rsquasted  sn 
admlnistiative  review  of  the 
determination  in  sccordanoe  tvith  the 
provisions  of  part  780  of  this  diaplar, 

(2)  The  dstnminatlon  was  based  on 
misreptesMitadaa.  Use  statement 
fraud,  or  willful  misconduct  by  or  on 
behalf  of  the  participant: 

(3)  The  determination  was  modified 
by  the  Administrator,  PSA,  or  the 
Executive  Vice  President,  CCC;  or 

(4)  The  participant  hsd  reason  to 
know  that  the  determination  was 


(b)  Should  an  erroneous 
detmnination  become  final  under  the 
provisions  of  this  section,  it  shall  only 
be  efiective  through  the  year  in  which 
the  eiTor  was  found  and  communicated 
to  the  pertidpant 

|7ia,10    Ruls  of  (racHono. 

(a)  Rounding  of  frections  shall  be 
done  after  the  completion  of  the  entire 
computation  which  is  being  made.  In 
r"*Wf^g  mathematical  determinations  all 
computatioaa  ibaU  be  carried  to  two 
dwclnuil  places  beyond  the  required 
number  of  decimal  places  as  spedBed 
in  the  regulations  governing  esch 


benefits  for  whici  the  trust  is  eligible 
shall  be  reduced,  for  the  appropriate 
period,  by  a  peixxntage  equal  to  the  total 
interest  of  the  beneficiary  in  the  trust 


naquiraddso- 


wliole  nunv 
befs. 


TscStB 


Thoucandta 


lOttnu- 


ConpulMion 


e.49  (or  Isos) 

ffloia). 
7.849  (or     ■ 

Ises). 
7JG0(ar 

mors). 
8M48(ar 

Isaa). 
8.84S0(ar 

moie). 

9.63449  (or 
Issa). 

9.63450  (or 
nan). 

tOJ8ai49<ar 

lass). 
10JS81SO(or 

moss). 


6 

7 

7.8 

7.7 

8,84 

BM 

9.634 

9436 
lOMSt 
104932 


(b)  tlte  acreege  of  esch  field  or 
sulMlivisien  computed  for  tobacco  and 
CCC  disaster  assistance  pniyams  shall 
be  recorded  in  acres  and  hundredths  of 
sn  sen,  dropping  all  thousandths  of  an 
acra.  The  arWNige  of  each  field  or 
subjlivision  computed  for  crops,  except 
tobacco,  shall  be  recorded  in  acres  and 
tenths  of  sn  acre,  rounding  all 
hundredths  of  sn  acre  to  the  nearest 
tenth. 


|7ia.11    Daoliiof  ■*«•«*. 

(a)  For  the  purposes  of  this  section,  a 
person  means  an  individual. 

(b)  Any  person  convicted  under 
Federal  or  State  law  of  planting 
cultivating,  growing,  produdng, 
harvesting,  or  storing  a  controlbd 
substance  ss  defined  in  21  CFR  part 
1308  shall  be  ineligible  for 

(1)  With  respect  to  any  commodity 
produced  by  sudi  parson  that  crop  yeer, 
and  during  the  finir  succeeding  cnm 
yean  any  price  suppost  loan  svsilable  in 
sccordanoe  with  parts  1446  and  1464  of 
this  title; 

(2)  Any  payment  made  under  any  Act; 
and 

(3)  A  payment  made  imder  the 
Commodity  Credit  (Corporation  Cboiter 
Act  (15  U.S.C.  714b  and  714c)  for  the 
storage  of  an  agricultural  commodity 
that  is  produced  during  such  crop  yeer. 
or  any  of  the  four  succeeding  crop  years 
by  such  person. 

(c)  If  sny  petsoo  denied  benefits 
under  this  part  is  a  beneficiary  of  a  trust. 


1711.12    FumloMnaii 

The  cost  of  furnishing  leproductioDS 
of  photographs,  mosaics  and  maps  is 
free  upon  request  to  tbe  brm  operator, 
owner.  Federal  Crop  Insurance 
Corpcntion  (FQC)  end  nrinsuied 
mrapanie*.  Natural  Resources 
Conservation  Service  (NRCS)  and  other 
Federal  or  State  Agencies  performing 
their  official  duties  in  making  FSA  and 
related  program  detenninations.  To  all 
othecB,  reproductions  shall  be  made 
available  at  the  rate  FSA  determines 
will  cover  the  cost  of  making  such  items 
avaiUile. 

tvhfmnO    D8>innln11on(KAcwB> 


trmiei 

(a)  Moasuremenl  services  include,  but 
ore  not  limited  to,  measuring  land  and 
crap  anas,  quontltie*  of  hrm-stared 
commaditia*,  and  appraising  the  yields 
of  crop*  when  requbed  forprogram 
administiatlon  purpose*.  The  county 
oommittee  ohall  provide  meaenrement 
service  if  the  producer  requests  such 
service  and  pays  ttie  cost,  eiccept  that 
service  shall  not  be  provided  to 
determine  total  acreage  of  a  crop  when 
the  request  is  made: 

(1)  After  the  esublished  finel 
reporting  dale  for  the  applicable  crop 
except  as  provided  in  J  718.103;. 

(2)  After  the  farm  operator  has 
furnished  the  county  office  pioductioa 
evidence  when  raquired  for  program 
administration  purpoees  except  ss 
provided  in  this  subpart:  or 

(3)  In  connection  with  a  late-filed 
report  of  acreage,  unless  there  is 
evidence  of  the  existence  and  use  made 
of  the  crop,  the  lack  of  the  crop  or  a 
dissster  condition  affecting  the  crop. 

(b)  The  acreage  requested  to  be 
measured  by  «"V'"B  ""^  referencing 
shall  not  exceed  the  effective  Carm 
allotment  for  marketing  quota  crops  or 
acreage  of  a  crop  that  is  limited  to  a 
specific  number  of  acres  to  meet  any 
progrsm  requinmant 

(c)  When  s  producer  requests,  pays 
for,  and  receives  written  notice  that 
measurement  services  have  been 
furnished,  the  measured  acreage  shall  be 
guaranteed  to  be  conect  and  used  for  all 
program  purposes  for  the  current  year 
even  though  on  error  is  lat«'  discovered 
in  the  measurement  thereof,  if  the 
producer  has  token  action  with  an 
economic  significance  based  on  the 
measurement  service,  and  the  entin 
crop  required  for  the  form  was 
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measured.  If  the  producer  has  not  taken 
action  with  an  economic  significance 
based  on  the  meesurement  service,  the 
producer  shall  be  notified  in  writing 
that  an  error  was  discovered  and  the 
nature  and  extent  of  such  error,  in  such 
cases,  the  corrected  acreage  will  be  used 
for  determining  program  compliance  for 
the  current  year. 

(d)  When  a  measurement  service 
reveals  acreage  in  excess  of  the 
permitted  acieage  by  more  than  the 
allowable  tolerance,  the  producer  must 
destroy  the  excess  acreage  snd  psy  for 
an  authorized  employee  of  FSA  to  verify 
destruction,  in  order  to  keep  the 
measurement  service  guarantee. 

I71B.10S   Acraag* lapoftt, 

(a)  In  order  to  be  eligible  for  benefits, 
participants  in  the  programs  specified  in 
paragraph  (b)(1)  through  (3)  of  this 
section  and  those  who  are  subject  to  the 
regulations  dted  in  paragraph  (b)(4)  and 
(5)  of  this  section  must  submit  accurate 
information  as  required  by  these 
provisions. 

(b)(1)  Partldpants  in  the  program 
suthorized  by  part  1412  of  this  title 
must  repori  the  acreage  of  fruits  and 
vegetables  planted  for  harvest  on  a  bim 
enrolled  in  such  program; 

(2)  Psrtidpants  in  the  programs 
authorized  by  parts  1421  and  1427  of 
this  title  must  report  the  acreage  planted 
to  a  commodity  for  harvest  for  which  a 
marketing  assistance  loan  or  loan 
deficiency  payment  is  requested:  and 

(3)  Psrtlcipants  in  the  prognuns 
authorized  by  parts  704  and  1410  of  this 
title  must  report  the  use  of  the  land 
enrolled  in  such  programs: 

(4)  Partldpants  in  the  programs 
authorized  by  parts  723  and  1464  of  this 
title  (except  burley  tobacco  producere) 
must  repori  the  acreage  planted  to 
tobacco  by  kind  (except  burley  tobacco) 
on  all  farms  that  have  an  effedive 
allotment  or  quota  greater  than  zero;  and 

(5)  Partldpants  ui  the  programs 
authorized  by  parts  729  and  1446  of4his 
title  must  report  the  acreage  pisnted  to 
peanuts  by  type. 

(c)  The  reports  required  under 
paragraph  (a)  of  this  section  shall  be 
timely  filed  by  the  farm  operator,  fana 
owner,  or  a  duly  authorized 
representative  with  the  county 

'Committee  by  the  final  reporting  date 
applicable  to  the  crop  as  established  by 

,  the  county  committee  and  State 
committee. 

(d)  Peanut  producers  shall  provide  the 
county  office  evidence  of  disposition  of 
any  peanuts  that  are  kept  on  the  farm, 
including: 

(1)  Typis  and  quantity  for  use  for  seed 
on  any  brm  in  which  the  producer  has 
an  interest;  and 


(2)  Type,  quantity,  names,  and 
addresses  of  purdiases  for  peanuts  sold 
or  given  to  others. 

(e)  Peanut  producers  shall  provide  the 
county  office  information  for  acquisition 
of  seed  peanuts  from  other  sources, 
induding: 

(1)  Nome  and  address  of  person  who 
sold  or  gave  producer  the  peanuts; 

(2)  Type,  fanner's  stock  or  shelled 
basis,  and  quantity;  and 

(3)  Acquisition  date. 

(718.103    LaMnMieports. 

(a)  A  farm  operator's  report  may  be 
accepted  alter  the  established  date  for 
reporting  if  evidence  is  still  available  for 
inspection  which  may  be  used  to  make 

a  determination  with  resped  to  the 
existence  and  use  made  of  the  crop,  the 
lack  of  the  crop  or  a  disaster  condition 
affecting  the  crop. 

(b)  The  form  operator  shall  pay  the 
cost  of  a  form  visit  by  an  authorized 
FSA  employee  unless  the  County 
Committee  has  determined  that  foilure 
to  report  in  a  timely  manner  was  beyond 
the  producer's  control. 


(718.10* 

(s)  The  farm  operator  may  revise  a 
report  of  acreage  with  resped  to  1996 
and  sulnequent  years  to  change  the 
acreage  reported  if  the  county 
committee  determines  that  the  revision 
does  not  have  an  adverse  imped  on  the 
program  and  the  acreage  has  not  already 
been  determined  by  FSA. 

(b)  Revised  reports  shall  be  filed  and 
accepted: 

(1)  At  any  time  for  all  crops  if 
evidence  exists  for  inspection  and 
determiruition  of  the  existence  and  use 
msde  of  the  crop,  the  lack  of  the  crop, 
or  a  disaster  condition  affiscting  the 
crop;  and 

(2)  If  the  requirements  of  paragraph 
(a)  have  been  met  and  the  producer  was 
in  compliance  with  all  other  program 
requirements  by  the  applicable 
established  crop  reporting  date. 


(718.106 

ad|u*(m*nla  for  tobacco. 

(a)  Tolerance  or  variance  for  tobacco 
is  the  amount  by  which  the  determined 
acreage  may  diOer  from  the  reported 
acreage  or  allotment  and  still  be 
■considered  in  compliance  %vlth  program 
requirements. 

(b)  Tolerance  rules  apply  to  those 
fields  for  which  a  staking  and 
referencing  was  performed  but  such 
acreage  was  not  planted  according  to 
those  measurements  or  when  a 
measurement  service  is  not  requested 
for  acreage  destroyed  to  meet  program 
requirements.  Tolerance  rules  do  not 
apply  to: 


(1)  (Dffidal  fields  when  the  entire  field 
is  devoted  to  one  crop; 

(2)  Those  fields  for  which  staking  and 
referencing  was  performed  and  such 
acreage  was  planted  according  to  those 
meesurements;  or 

(3)  The  adjusted  acreage  for  farms 
using  measurement  after  planting  which 
have  a  determined  acreage  greater  than 
the  marketing  quota  crop  aUotroent. 

(c)  An  administrative  variance  is 
applicable  to  all  marketing  quota  crop 
acreages.  Marketing  quota  crop  acreages 
as  determined  in  accordance  with  this 
part  shall  be  deemed  in  comphance 
with  the  effedive  farm  allotment  or 
program  requirement  when  the 
determined  acreage  does  not  exceed  the 
effective  farm  allotment  by  more  than  an 
administrative  variance  determined  as 
follows: 

(1)  For  all  kinds  of  tobacco  subject  to 
marketing  quotas,  except  dark  air-cured 
and  fire-cured  the  larger  of  0.1  acre  or 

2  percent  of  the  allotment;  and 

(2)  For  dark  air-cured  and  fire-cured 
tdbooco,  on  acreage  based  on  the 
effective  acreage  allotment  as  provided 
in  the  table  as  follows: 


Efl(c8vewe^  aMmanl  Is 
mHUmi  this  ron^e 

Adminmift- 
live  vari- 
ance 

041  to  049 

0.01 

1 .00  to  1 .48  .   

t. SO  to  140 

043 

2.00  to  2.49 

240  lo  2.98  _   

044 
046 

aaotnasa      .  . 

008 

340  to  3.90 

440  to  4.48 

008 

440  and  up „    

0.09 

(d)  A  tolerance  applies  to  tobacco 
other  than  flue-cured  or  buriey.  if  the 
determined  acreage  exceeds  the 
allotment  by  more  than  the 
administrative  variance  but  by  not  more 
than  the  tolerance.  Such  excess  screage 
of  tobacco  may  be  adjusted  to  the 
effective  form  acreage  allotment  lo  avoid 
marketing  quota  penalties  or  receive 
price  support. 


(718.108 

(s)  If  an  acreage  has  been  established 
by  a  representative  of  FSA  for  on  area 
delineated  on  an  aerial  photograph, 
such  acreage  will  be  recognized  by  the 
county  committee  as  the  ofBdal  acreage 
for  the  area  until  such  time  as  the 
boundaries  of  such  area  are  changed. 
When  tx>undaries  not  visible  on  the 
aerial  photograph  are  established  from 
data  furnished  by  the  producer,  such 
acreage  shall  not  be  recognized  as 
offidal  acreage  until  the  boundaries  are 
verified  by  an  authorized  representative 
of  FSA. 


37958        Faderal  tagftbat  I  Vol.  61,  No.  139  /  Thuwday,  July  16.  1996  /  Rules  and  RagulaUom 


(b)  Msaauiements  of  any  row  crop 
sbsll  extend  beyond  the  planled  araa  by 
the  laiger  of  15  inches  or  ons-iialf  the 
diftance  between  the  rows. 

(c)  llie  entire  acreage  of  a  field  or 
subdivision  of  a  Beld  devoted  to  a  crop 
shall  be  considered  as  devoted  to  the 
crop  subfect  to  any  allowable  deduction 
or  adjustment  credit  except  as  otherwise 
provided  in  this  part 


|711l1«7    8Hpmnantf«t 

(a)  To  be  considered  under  the  skip 
row  provisions  of  this  section  the  field 
must  be  planted  in  a  uniform  planting 
pattern  and  the  number  of  rows  planted 
bettveen  skip*  cannot  exceed  36  rows.  If 
mare-than  one  pettern  is  used  iwithin  a 
field,  the  area  planted  to  each  pattern 
will  be  considered  a  subdivision. 

(b)  The  entire  acreage  of  the  field  or 
subdiviaian  shall  be  considered  as 
devoted  to  the  crop  where  the  crop  is 
planted  in  strips  of  two  or  more  rows 
and  the  strips  of  idle  land  are  less  than 
64  indies  wide,  except  where  cotton  is 
planted  in  sldp  row  patterns: 

(1)  If  the  distance  between  the  rows  is 
30  inches  the  strips  of  the  idle  land  are 
less  than  60  inches  wide:  or 

(2)  If  the  distance  betvireen  the  rows  is 
32  inches  or  wider  and  the  strips  of  idle 
land  are  at  least  60  inches  but  less  than 
64  inches,  the  pirxiucer  has  the  option 
to  consider  the  crop  as  either  solid 
planted  or  skip  row  if  the  producer  has 
a  history  of  planting  32-inch  or  tvider 
rows. 

(c)  The  county  committee  shall 
detnmine  if  the  producer  has  a  history 
of  32-inch  or  wider  rows  by  verifying- 
that  cotton  acreage  has  been  planted  in 
32-inch  or  Wider  rows  in  past  years  and 
reported  on  the  acreage  report,  or 
reported  to  other  State  or  Federal 
Agencies. 

(d)  If  the  strips  of  idle  land  are  too 
wide  to  be  classified  as  solid  planted  in 
accordance  with  paragraph  (b)  of  this 
section  the  acreage  of  the  strips  planted 
to  the  crop,  including  one-half  the 
distance  between  the  rows  of  the  crop 
but  not  lese  than  IS  inches  beyond  the 
outside  rows  of  the  crop  iu  each  strip, 
shall  be  considered  as  devoted  to  the 
crop. 

(e)  When  one  crop  is  alternating  with 
another  crop,  the  entire  acreage  of  the 
field  or  subdivision  shall  be  considered 
as  devoted  to  the  crop  being  measured 
where  such  crop  is  planted  in  strips  of 
one  or  more  rows  and  the  strips  of  the 
other  crop  are  less  than  64  inches. 

(i)  If  strips  of  the  alternating  crop  are 
too  wide  10  be  considered  solid  planted 
in  accordance  with  paragraph  (b)  of  this 
section  and  if  the  alternating  crop: 

(1)  Has  substantially  the  same    - 
growing  season  as  the  crop  being 


measured,  oiily  the  acreage  planted  to 
the  crop  being  measured,  including  the 
smaller  of  one-half  the  distance  between 
the  strips  of  the  crop  being  measured  or 
30  inches  shall  be  consideied  as  being 
devoted  to  the  crop  being  measured:  or 

(2)  Does  not  have  subatantiaUy  the 
same  growing  season  as  the  crop  being 
measiued,  then  the  acreage  of  the  crop 
being  measured  shall  be  determined  in 
accoirdance  with  paragraph  (b)  or  (c)  of 
thissactioiL 

(g)  When  the  crops  are  planted  in 
single  wide  rows,  the  entire  acreage  of 
the  field  or  subdivision  shall  be 
considered  as  devoted  to  the  crop  where 
the  «ti«iiinf  between  the  rows  of  such 
crop  is  teas  than  64  inches.  If  the 
distanne  between  the  rows  of  the  crop 
is  at  least  64  inches,  only  64  inches  in 
width  for  each  row  shall  be  considered 
as  being  devoted  to  the  crop. 


int.iM 

.  (a)  Any  contiguous  area  wbich  is  not 
devoted  to  the  crop  being  measured  and 
which  is  not  part  of  a  skip-raw  pattern 
under  §  718.107  shall  be  deducted  from 
the  acreage  of  the  crop  if  such  area 
meets  the  following  minimum  national 
standards  or  requirements: 

(1)  A  minimum  width  of  30  inches: 

(2)  For  tobacco,  three-hundredths 
acre,  sxi:ept  that  turn  areas,  terraces, 
permanent  irrigation  and  drainage 
ditches,  sod  waterways,  noncropland, 
and  subdivision  boundaries  each  of 
which  is  at  least  30  inches  in  width  may 
be  combined  to  meet  the  0.03-acre 
minimum  requirement:  or 

(3)  For  all  other  crops  and  land  uses, 
one-tenth  acre.  Turn  areas,  terraces, 
parmansnt  irrigation  and  drainage 
ditcfaaa,  sod  waterways,  noncropland, 
and  subdivision  boundaries  Moi  of 
which  is  at  least  30  inches  in  width  and 
each  of  which  contain  0.1  acre  or  more 
may  be  combined  to  meet  any  larger 
minimum  prescribed  for  a  State  in 
accordance  with  this  subpart. 

(b)  If  the  area  not  devoted  to  the  crop 
is  located  within  the  planted  area,  the 
part  of  any  perimeter  area  that  is  mora 
than  33  links  in  width  will  be 
considered  to  be  an  internal  deduction 
if  the  standard  deduction  is  used. 

(c)  A  standard  deduction  of  3  percent 
of  the  area  devoted  to  a  row  crop  and 
zero  percent  of  the  aree  devoted  to  a 
close-sown  crop  may  be  used  in  lieu  of 
measuring  the  acreege  of  turn  areas. 

1718.1M    AdluabneMs. 

(a)  The  farm  operator  or  other 
interested  producer  having  excess 
tobacco  aoeage  (odier  than  Hue-cured 
or  burtey)  may  adjust  an  acreage  of  the 
crop  in  order  to  avoid  a  marketing  quota 
penalty  if  such  person: 


(1)  Notifies  the  county  committee  of 
such  election  within  15  calendar  days 
after  the  date  of  mailing  of  notice  of 
sxcees  aoeage  by  the  county  comKtittae; 
and 

(2)  Pays  the  coet  of  a  fann  viait  to 
datumine  the  adjusted  acreage  prior  to 
the  date  the  brm  visit  is  made. 

(b)  The  farm  operator  may  adjust  an 
acreage  of  tobacco  (except  flue-cured 
and  burley)  by  disposing  of  such  excess 
tobacco  prior  to  the  marketing  of  any  of 
the  same  kind  of  tobacco  from  the  hrm. 
The  disposition  shall  be  witnessed  by  a 
representative  of  PSA  and  may  take 
place  before,  duriitg,  or  after  the 
harvesting  of  the  same  kind  of  tobacco 
grown  on  the  farm.  However,  no  credit 
%vill  be  allowed  toward  the  disposition 
of  excess  acreege  after  the  tobacco  is 
harvested  but  prior  to  marketing,  unless 
the  county  committee  determines  that 
such  tobacco  is  representative  of  the 
entire  crop  from  the  hrm  of  the  kind  of 
tobacco  involved. 

|Tia.1ie   WotlcaoliiisaiiwiUciaage. 

Written  notice  of  measured  acreage 
shall  be  on  Form  FSA-468,  Notice  of 
Determined  Acreage,  when  mailed  to 
the  {arm  operator  and  shall  constitute 
notice  to  all  interested  producere  on  the 
fismi. 

f  711.111    mt^mmkuMatM. 

(a)  A  redetermination  of  crop  acreage, 
appraised  yield,  or  brm-storad 
production  for  a  farm  may  be  initiated 
by  the  county  committee,  State 
committee,  or  Deputy  Administrator  at 
any  time.  Such  redeterminations  may 
also  be  initiated  t^  a  producer  who  has 
an  interest  in  the  nnn  upon  filing  a 
request  within  15  calendar  days  after 
the  date  of  the  notice  furnished  the  brm 
operator  in  accordance  tvith  §  718.109 
or  S  718.110  or  within  5  calender  days 
after  the  initial  appraisal  of  the  yield  of 
a  crop  or  before  any  of  the  ftirm-stored 
production  is  removed  &om  storage  and 
upon  payment  of  the  cost  of  making 
such  redetermination.  A 
redetermination  shall  be  undertaken  in ' 
the  manner  prescribed  by  the  Deputy 
Administrator.  Such  redetermination 
shall  be  used  in  Ueu  of  any  prior 
determination. 

(b)  The  county  committee  shall  refund  , 
the  payment  of  the  cost  for  a 
redetermination  when,  because  of  an 
error  in  the  initial  determination: 

(1)  The  appraised  yield  is  changed  by 
at  least  the  larger  of: 

(i)  Five  percmt  or  5  pounds  for 
cotton: 

(ii)  Five  percent  or  1  bushel  for  wheet, 
barlev,  oats,  and  rye;  or 

(iii)  Five  percent  or  2  bushels  for  corn 
and  grain  sorghum:  or 
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(2)  The  brm  stored  production  is 
dianged  by  at  least  the  smaller  of  3 
percent  or  60O  bushels:  or 

(3)  The  acreage  of  the  crop  is: 

(i)  Changed  by  at  least  the  larger  of  3 
percent  or  0.5  acre;  or 

(ii)  Considered  to  be  within  program 
requirements. 

Subpart  C—ftaconatMution  of  Farma, 
AHolmanta,  Quotn,  and  Acraagaa 

f  71>.201    Finn  eonsOtulion. 

(a)  Land  which  has  been  properly 
constituted  under  prior  regulations  shall 
remain  so  constituted  until  a 
reconstitution  is  required  under 
paragraph  (c)  of  this  section,  lie 
constittition  and  identification  of  land 
as  a  form  for  the  first  time  and  the 
subsequent  reconstitution  of  a  brm 
made  hereafter,  shall  include  all  land 
operated  by  one  person  as  a  single 
farming  unit  except  that  it  shall  not 
include: 

(1)  After  August  1, 1996,  land  subject 
(0  a  production  flexibility  contract  with 
land  not  subject  to  a  production 
flexibihty  contract: 

(2)  Land  under  separate  ownership 
unless  the  owners  agree  in  writing: 

(3)  Land  imder  a  lease  agreement  of 
less  than  1  year  duration: 

(4)  Land  in  difTerent  counties  when 
the  tobacco  allotments  or  quotas 
established  for  the  land  involved  caimot 
be  transfened  from  one  county  to 
another  county  by  lease,  sale,  or  owner. 
However,  this  paragraph  shall  not  apply 

(i)  All  of  the  land  is  owned  by  one 
person  and  operated  by  one  person  and 
all  such  land  is  contiguous: 

(ii)  Two  or  more  tracts  are  located  in 
counties  that  are  contiguous  in  the  same 
Stale  and  are  owned  by  the  same  person 

(A)  A  burley  tobacco  quote  is 
esteblished  for  one  or  more  of  the  tracts: 
and 

(B)  The  county  committee  delennines 
that  the  tracts  will  be  operated  as  a 
single  Cuming  unit  as  set  f(Hth  in 

S  718.202;  or 

(iii)  Because  of  a  change  in  operation, 
tracts  or  parts  of  tracts  will  be  divided 
from  the  parent  farm  that  currently  has 
land  in  more  than  one  county,  and  there 
is  no  change  in  operation  and 
ownership  of  the  remainder  of  the  fisrm, 
or  if  there  is  a  change  in  ownership,  the 
new  owner  agrees  in  writing  to  the 
constitution  of  the  farm. 

(5)  Federally  owned  land; 

(6)  State-owned  wildlife  land  unless 
the  former  owner  has  possession  of  the 
land  under  a  leasing  agreement: 

(7)  Land  constituting  a  fann  which  is 
declared  ineligible  to  be  enrolled  in  a 


program  under  the  regulations 
governing  the  program; 

(8)  For  land  subject  to  production 
flexibility  contracts,  land  located  in 
counties  that  are  not  contiguous. 
However,  this  subparagraph  shall  not 
apply  if: 

(i)  Counties  are  divided  by  a  river; 

(ii)  Counties  do  not  touch  because  of 
a  correction  line  adjustment;  or 

(iii)  The  land  is  within  20  miles,  by 
road,  of  other  land  that  will  be  a  part  of 
the  farming  unit:  and 

(9)  With  respect  to  peanut  poundage 
quotas,  land  across: 

(i)  County  lines  when  the  quotas 
esteblished  for  the  land  involved  caimot 
be  transferred:  or 

(ii)  State  lines. 

(b)(1)  If  all  land  on  the  farm  is 
physically  located  in  one  county,  the 
fann  records  shall  be  administratively 
located  in  such  county.  If  there  is  no 
FSA  office  in  the  county  or  the  county 
offices  have  been  consolidated,  the  form 
shall  be  administratively  located  in  the 
contiguous  county  most  convenient  for 
the  iarm  operator. 

(2)  If  the  land  on  the  farm  is  located 
in  more  than  one  county,  the  farm  shall 
be  administratively  located  in  either  of 
such  counties  as  the  county  committees 
and  the  farm  operator  agree.  If  no 
agreement  can  be  reached,  the  farm 
shall  be  administratively  located  in  the 
county  where  the  principal  dwelling  is 
situated,  or  where  the  major  portion  of 
the  farm  is  located  if  there  is  no 
dwelling. 

(c)  A  reconstitution  of  a  iarm  either  by 
division  or  by  combination  shall  be 
required  whenever: 

(1)  A  change  has  occurred  in  the 
operation  of  the  land  after  the  last 
constitution  or  reconstitution  and  as  a 
result  of  such  change  the  farm  does  not 
meet  the  conditions  for  constitution  of 
a  farm  as  set  forth  in  paragraph  (b) 
except  that  no  reconstitution  shall  be 
made  if  the  county  committee 
determines  that  the  primary  purpose  of 
the  change  in  operation  is  to  establish 
eligibility  to  transfer  allotmente  subject 
to  sale  or  lease; 

(2)  The  farm  was  not  properly 
constituted  under  the  applicable 
regulations  in  efiect  at  die  time  of  the 
last  constitution  or  reconsUlution; 

(3)  An  owner  requests  in  writing  that 
the  owner's  land  no  longer  be  included 
in  a  farm  which  is  composed  of  tracts 
under  separate  ownership: 

(4)  The  county  committee  determines 
that  the  farm  was  reconstituted  on  the 
basis  of  false  information  furnished  by 
the  owner  or  iann  operator: 

(5)  The  county  committee  determines 
that  the  tiacte  of  land  included  in  a  brm 


are  not  being  operated  as  a  single 
brming  unit; 

(6)  An  owner  of  a  farm,  constituted  as 
a  single  farming  unit  prior  to  1978. 
which  is  comprised  of  land  located  in 
two  or  more  counties  for  which  there  is 
a  quota  or  allotment  esublistied  for  such 
fann  and  such  quota  or  allotment  is 
subject  to  lease  and  transfer  restrictions 
across  county  lines,  requests  in  writing 
that  the  form  be  reconstituted  by 
dividing  the  tracts.  The  resulting  farms 
dull  be  administratively  serviced  by  the 
county  office  serving  the  county  in 
which  the  land  is  geographically 
located:  or 

(7)  Land  is  sold  for  or  devoted  to 
nonagricultural  commercial  or 
industrial  uses:  however,  a 
'reconstitution  is  not  required  and 
allotments,  quotas  and  acreages  may 
remain  with  the  farm  if  either  of  the 
following  apply: 

(i)  The  land  is  already  devoted  to 
residential,  recreational,  industrial  or 
commercial  buildings:  or 

(ii)  The  owner  would  qualify  to  use 
the  landowner  designation  method  of 
division  in  accordance  with  $  716.205  or 
the  allotments  and  quotas  can  be 
transfened  by  sale  or  owner  in 
accordance  with  this  part  and  parts  723 
or  729  of  this  chapter  and  the  owner  of 
the  parent  farm  and  the  purchaser  file 
a  signed  written  memorandum  of 
understanding  before  Form  FSA-476  or 
Form  MQ-24  is  issued,  steting  that  the 
land  will  be  devoted  immediately  or 
within  3  years  lo: 

(1)  Nonagricultural  commercial  uses: 
or 

(2)  Recreational,  residential, 
industrial  or  non-farm  commercial  uses. 

(d)  Notwithstanding  the  provisions  of 
paragraphs  (c)(1)  through  (c)(7),  a 
reconstitution  shall  not  be  approved  if 
the  county  committee  determines  that 
the  primary  purpose  of  the 
reconstitution  is  to: 

(1)  Circumvent  the  provisions  of  pan 
12ofthistitle:or 

(2)  Circumvent  any  other  chapter  of 
this  title. 

1718.202    Dalennlnlcig  the  land 
conedluting  a  fann. 

(a)  In  determining  the  constitution  of 
a  farm,  consideration  shall  be  given  to 
provisions  such  as  ownership  and 
operation.  For  purposes  of  this  pari,  the 
following  rules  shall  be  applicable  to 
determining  what  land  is  to  be  included 
in  a  brm. 

(b)  A  minor  shall  be  considered  to  be 
the  same  owner  or  operator  as  the 
parent  or  court-appointed  guardian  (or 
other  person  responsible  for  the  minor 
child)  unless: 

(1 )  The  minor  child  is  a  producer  on 
a  farm: 


Fedaral 
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(2)  N«ith«r  the  minor't  puents  dot 
guardian  baa  any  intsnat  in  the  minor's 
bnn  or  production  bom  the  htm: 

(3)  The  minor  estabHsbes  and 
iiuiiiitM4n«  a  separate  bousehold  from  the 
parent  or  guardian; 

(4)  Personally  caiiiea  out  the  brming 
■ctiTities  in  the  operation;  and 

(5)  Maintains  a  saparate  accounting 
for  tiia  brming  operatian. 

(c)  Notwithstanding  paragnph  (b)  of 
thlssectloD,  a  minor  shall  not  be 
ooosidaied  to  be  the  same  owner  or 
operator  as  the  paient  or  court- 
appointad  guardian  if  the  minoE^a 
interest  in  the  farming  i^wntian  lesults 
from  being  the  bensficiaiy  of  an 
inevocable  trust  and  ownanhip  of  the 
property  ia  vested  in  the  trust  or  the 
minor. 

(d)  A  lifs  estate  tenant  shall  be    - 
con^derad  to  be  the  owner  of  the 
property  for  their  liis. 

(e)  A  trust  shall  be  considered  to  be 
an  o%inier  with  the  beneficiary  of  the 
trust;  except  a  trust  can  be  ecmaidered 
a  lepaiatB  owner  or  operator  from  the 
baoaficiaty.  if  the  trust: 

(1)  Has  a  asperate  and  distinct  intereat 
in  the  land  or  crop  involved; 

(2)  ExmciaBs  separate  responsibility 
for  tile  separate  and  distinct  interest; 
and 

(3)  Maintains  funds  snd  accounts 
separate  from  that  of  any  other 
individual  or  entity  for  the  interest 

ITtlJOa   CBMHty  wwiimse  aiaduw  >o 

AcUoo  to  rsconsUtute  a  tsim  may  be 
initiatad  by  the  county  coonnittea,  the 
Cum  ownor,  or  the  operator  with  the 
ooncurrenoe  of  the  owner  of  the  isnn. 
Any  request  for  s  turn  reconstitutioo 
shall  be  filed  with  the  county 
oommittee. 


(a)  Farms  shall  be  racoostitutad  in 
accocdanoe  with  this  subpart  whan  it  is 
detatmined  that  the  land  areas  are  not 
properly  constituted  and,  to  the  extent 
practicable,  shall  be  baaed  on  the  facts 
and  conditions  existing  at  the  time  the 
change  requiring  the  reconstitution 
occurred. 

(b)  Recnnstitutions  of  farms  stibjectto 
s  production  flexibility  contract  in 
accordance  with  part  1412  of  this  title 
will  be  eSsctive  for  the  current  year  if 
initialed  on  or  before  July  1  of  the  fiscal 
jraar. 

(c)  For  tobacco  and  peanut  farms,  a 
reconstitution  will  be  elective  for  the 
currant  year  for  each  crop  for  which  the 
racoDstitutlan  is  initiated  before  the 
planting  of  such  crop  begins  or  would 
nave  begun. 


(d)  Notwithstanding  the  provisions  of 
paragraph  (b)  and  (c)  of  this  section,  a 
reconstitution  may  be  eflective  for  the 
current  year  if  the  county  committee, 
with  the  concunenoe  of  the  State 
committee,  determines  that  the  purpose 
of  the  request  for  reconstitution  is  not  to 
perpetrate  a  scheme  or  device  the  eOsct 
of  which  is  to  avoid  the  statutes  and 
regulations  governing  commodity 
programs  found  in  this  title. 

irtajoe   fMsalordalaqaMngmia, 


named*  by 

(a)  The  methods  for  dividing  btms, 
allotments,  quotas,  and  aciaages  in 
order  of  preoadenoe,  when  applicahla. 
are  estate,  designation  by  landoimer, 
contiibutiao.  sgticultural  use,  cropland, 
and  history.  The  proper  method  shall  be 
determined  on  a  crop  by  crop  besis. 

(b)(1)  The  estate  method  is  the 
proration  of  allotments,  quotas,  and 
acrsagea  for  a  parent  form  among  the 
heirs  in  settliiu  an  estate.  If  the  estate 
sells  a  tract  of  land  before  the  {aim  is 
divided  among  the  heirs,  the  allotments, 
quotas,  and  acrsages  for  that  tract  shall 
be  determined  by  using  one  of  the 
methods  provided  in  parapapbs  (c) 
through  (g)  of  this  section. 

(2)  Allotments,  quotas,  and  acreages 
shall  be  divided  in  accordance  with  a 
will,  but  only  if  the  county  committee 
determinea  that  the  terms  of  the  will  an 
such  that  a  division  can  reasonably  be 
made  by  the  estate  method. 

(3)  If  than  is  no  will  or  the  county 
committee  determines  that  the  terms  of 
a  will  are  not  clear  as  to  the  division  of 
allolmaols,  quotas,  and  scteages,  satii 
allotments,  quotaa,  and  acieagea  shall  be 
apportioned  in  the  manner  a^aed  to  in 
vniting  by  all  interested  heirs  or 
devisees  who  acquire  an  interest  in  the 
property  far  which  such  allotments, 
quotas,  and  acreages  have  been 
established.  An  agreement  by  the 
administrator  or  executor  shall  not  be 
accepted  in  lieu  of  an  agreement  by  the 
heirs  or  devisees. 

(4)  If  allotments,  quotas,  and  acreages 
are  not  apportioned  in  accordance  with 
the  provisions  of  paragraph  (b)(2)  or  (3) 
of  this  section,  the  allotments,  quotas, 
shd  aoaeges  shall  be  divided  ptusuaot 
to  paragraphs  (d)  through  (g)  of  this 
section,  as  applicable. 

(c)(1)  If  the  ownership  of  a  tract  of 
land  is  transferred  from  a  parent  farm, 
the  transferring  owner  may  request  that 
the  county  committee  divide  the 
allotments,  quotas,  snd  aciaages, 
including  historical  acreage  that  has 
been  doublecropped,  between  the 
parent  him  and  the  transfeired  tract,  or 
between  the  various  tracts  if  the  entin 
farm  is  sold  to  two  or  more  puichaoera. 


in  a  manner  designated  by  the  owner  of 
the  parent  bim  sub)ect  to  the  conditions 
set  forth  in  paragnph  (c)(4)  of  this 
section.  In  llie  case  of  land  subject  to  a 
Wetlands  Reserve  Program  easement  or 
Emetgency  Wetlands  Reserve  Program 
easement,  the  parent  iam  shall  retain 
the  allotments,  quotas,  and  acreages. 

(2)  If  the  county  committee 
determines  that  allotments,  quotas,  and 
actsagee  cannot  be  divided  in  the 
maimar  designated  by  the  owner 
because  of  the  condidons  set  forth  in 
paragraph  (c)(4)  of  this  section,  the 
awam  uiall  be  notified  and  permitted  to 
revise  the  designation  so  as  to  meet  the 
amditians  in  paragraph  (c)(4)  of  this 
section.  If  the  owner  does  not  furnish  a 
revised  designatian  of  allotments, 
quotas,  and  screogee  within  a  reasonable 
time  after  such  notiflcatian.  or  if  the 
revised  dwaigiutinn  does  not  meet  the 
conditions  of  paragnph  (cH4)  of  this 
section,  the  county  committae  will 
prorate  the  allotments,  quotas,  and 
acreage*  in  accordance  with  paragraphs 
(d)  through  (g)  of  this  sacdoo. 

(3)  If  a  parent  form  is  composed  of 
tracts,  under  separate  ownenhip,  each 
separately  owned  tract  being  transfened 
In  part  shall  be  cooaidered  a  aeporate 
Cann  and  shall  be  constituted  separately 
from  the  parent  {arm  using  the  rnla*  In 
paragraphs  (d)  through  (g)  of  this 
section,  as  applicable,  prior  to 
application  of  the  provisions  of  this 
patamph. 

(4rA  landowner  may  desisnata,  as 
provided  in  this  paragraph,  uia  manner 
in  which  allotmants,  quotas,  snd 
acreans  are  divided. 

(1)  The  transferring  owner  and 
tiansbne  shall  file  a  signed  written 
memoiandum  of  understanding  of  the 
designation  with  the  county  committee 
hefme  the  farm  is  reconstituted  and 
before  a  subsequent  trsnsbr  of 
ownarship  of  the  land.  The  landowner 
shall  designate  the  allotments,  quotaa, 
and  acreage  that  shall  be  permanently 
reduced  when  the  sum  of  the 
allotments,  quotas,  and  acreages  exceeds 
the  cropland  for  the  fann. 

(ii)  Where  the  part  of  the  {arm  from 
which  the  ownership  is  being 
transfoned  was  owned  for  a  period  of 
less  than  3  years,  the  designstion  by 
landowner  method  shall  not  he 
svaiUble  with  respect  to  the  transfer 
unless  the  county  committee  determines 
that  the  primary  purpose  of  the 
ownership  transfer  was  other  th^  to 
retain  or  to  sell  allotments  or  quotas.  In 
the  absence  of  such  a  detarmination, 
and  if  the  farm  contains  la9d.which  has 
been  owned  for  less  than  3  yean,  that 
part  of  the  form  which  has  bean  owned 
for  less  than  3  yean  shall  be  considered 
as  a  separate  farm  and  the  allotments  or 
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quotas,  shall  be  assigned  to  that  part  in 
accordance  with  paragraphs  (d)  through 
(g)  of  this  section.  Such  apportionment 
shall  be  made  prior  to  any  designation 
of  allotments  and  quotas,  with  respect  to 
the  part  which  has  been  owned  for  3 
years  or  more. 

(5)  The  designation  by  landovnwr 
method  is  not  applicable  to; 

(i)  Burley  tobacco  quotas;  or 
(ii)  Crop  allotments  or  quotas  which 
are  restricted  to  transfer  within  the 
county  by  lease,  sale,  or  by  owner,  whan 
the  land  on  which  the  fonn  is  located  is 
in  two  or  more  counties. 

(6)  The  designation  by  landowner 
method  may  be  applied  at  the  owner's 
request  to  land  owned  by  any  Indian 
Trihal  Council  which  is  leased  to  two  or 
more  producers  for  the  production  of 
any  crop  of  a  commodity  for  which  an 
allotment,  quota,  or  acreage  has  been 
established.  If  the  land  is  Teased  to  two 
or  more  producers,  an  Indian  Tribal 
Council  may  request  that  the  county 
committee  divide  the  allotments, 
quotas,  and  acreages  between  the 
applicable  tracts  in  the  maimer 
designated  by  the  Council.  Ilie  use  of 
this  method  shall  not  be  $ub)ect  to  the 
conditions  of  paragraph  (c)(4). 

(d)  (1)  The  contribution  method  is  the 
proration  of  a  parent  form's  allotments, 
quotas,  and  acreages  to  each  tract  as  the 
tract  contributed  to  the  allotments, 
quotas,  or  acreages  at  the  time  of 
combination  and  may  be  used  when  the 
provisions  of  paragraphs  (b)  and  (c)  of 
this  section  do  not  apply,  liie 
contribution  method  shall  be  used  to 
divide  allotments  and  quotas  for  a  form 
that  resulted  from  a  ctmibination  which 
became  effoctive  during  the  6-year 
period  before  the  crop  year  for  which 
the  reconstitution  is  effective.  This 
method  for  dividing  allotments  and 
quotas  shall  be  used  beyond  the  6-year 
period  if  FSA  records  are  available  to 
show  the  amount  of  contribution. 

(2)  The  coimty  committee  determines 
with  the  concurrence  of  the  Stale 
committee  or  representative  thereof,  that 
the  use  of  the  contribution  method 
would  not  result  in  an  equitable 
distribution  of  allotments  and  quotas, 
considering  available  land,  cultural 
operations,  and  changes  in  type  of 
fuming.  The  contribution  method  shall 
not  be  used  in  cases  involving  the 
division  of  allotment  or  quota  for  any 
commodity  for  which  there  was  no 
alfotment  or  quota  established  at  the 
time  of  the  combination. 

(e)  The  agricultural  use  method  is  the 
proration  of  contract  acreage  to  the 
tracts  being  separated  from  the  parent 
fann  in  the  same  proportion  that  the 
agricultural  and  related  activity  land  for 
each  tract  bean  to  the  agricultural  and 


related  activity  land  for  the  parent  form. 
This  method  of  division  shall  be  used  if 
the  provisions  of  paragraphs  (b)  through 
(d)  of  this  section  do  not  apply. 

(f)  (1)  The  cropland  method  is  the 
proration  of  allotments  and  quotas  to 
the  tracts  being  separated  from  the 
parent  hnn  in  the  same  proportion  that 
the  cropland  for  each  tract  bears  to  the 
cropland  for  the  parent  faim.  This 
method  shall  be  used  if  the  provisions 
of  paragraphs  (b)  through  (d)  of  this 
section  do  not  apply  ucdess  the  coimty 
committee  determines  that  a  division  by 
the  history  method  would  result  in 
allotments  and  quotas  which  are  more 
representative  than  if  the  cropland 
method  is  used  after  talcing  into 
consideration  the  operation  normally 
carried  out  on  each  tract  for  the 
commodities  produced  on  the  farm. 

(Z)  The  cropland  method  sball  not  be 
used  to  divide  contract  acreage. 

(g)(1)  The  history  method  is  the 
prtmtion  of  allotments  and  quotas  to 
the  tracts  being  separated  from  the  form 
on  the  basis  of  the  allotments  and 
quotas  determined  to  be  representative 
of  the  operations  normally  carried  out 
on  each  tract  The  county  committee 
may  use  the  history  method  of  dividing 
allotments  and  quotas  when  it: 

(1)  Determines  that  this  method  would 
result  in  the  proration  of  allotments  and 
quotas,  more  representative  than  the 
cropland  methoid  of  division  of  the 
operation  normally  carried  out  on  each 
tract:  and 

(11)  Obtains  written  consent  of  all 
ownere  to  use  the  history  method. 

(2)  Notwithstanding  any  other 
provision  of  this  section,  the  county 
committee  may  waive  the  requirement 
for  written  consent  of  the  ownere  for 
dividing  allotments  and  quotas  if  the 
coimty  committee  determines  that  the 
use  of  the  cropland  method  would 
result  in  an  inequitable  division  of  the 
parent  farm's  allotments  and  quotas  and 
the  use  of  the  history  method  would 
provide  more  fovorable  results  for  all 
ownere. 

(3)  The  history  method  shall  not  be 
used  to  divide  contract  acreage. 

(h)  (1)  Allotments,  quotas,  and 
acreages  apportioned  among  the  divided 
tracts  pursuant  to  paragraphs  (d),  (e),  ({] 
and  (g)  of  this  section  may  be  increased 
or  decreased  with  respect  to  a  tract  by 
as  much  as  10  percent  of  the  allotment, 
quota,  or  acreage  detennined  under 
such  subsactions  for  the  parent  farm  if; 
(i)  The'Swners  agree  in  writing:  and 
(11)  The  county  committee  detennines 
the  method  used  did  not  proxide  an 
equitable  distribution  considering 
available  land,  cultural  operations,  and 
changes  in  the  type  of  fanning 
conducted  on  the  farm.  Any  increase  in 


an  allotment,  quota,  or  acreage  with 
respect  to  a  tract  punuant  to  this 
paragraph  shall  be  offset  by  a 
corresponding  decrease  for  such 
allotments,  quotas  or  acreages 
established  with  respect  to  the  other 
tracts  which  constitute  the  form. 

(2)  Farm  program  payment  yields 
calculated  for  the  resulting  farms  of  a 
division  performed  according  to 
paragraphs  (d)  through  (g)  may  be 
increased  or  decreased  if  (he  county 
committee  deteimines  the  method  used 
did  not  provide  an  equitable 
distribution  considering  available  land, 
cultural  operations,  and  changes  in  the 
type  of  farming  conducted  on  the  farm. 
Any  increase  in  a  farm  program 
payment  jrield  on  a  resulting  farm  shall 
be  o%et  by  a  corresponding  decrease  on 
another  resulting  farm  of  the  division. 

(1)  If  a  farm  with  burley  tobacco  quota 
is  divided  through  reconstitution  and 
one  or  more  of  the  faims  resulting  from 
the  division  are  apportioned  less  than 
1,(X>0  pounds  of  burley  tobacco  quota, 
the  ownere  of  such  farms  shall  take 
action  as  provided  in  part  723  of  this 
chapter  to  comply  with  the  1,000  pound 
minimum  by  July  1  of  the  current  year 
or  the  quota  shall  be  dropped. 
Exceptions  to  this  are  farms  divided: 

(1)  Among  family  members;. 

(2)  By  the  estate  method:  and 

(3)  When  no  sale  or  change  in 
ownership  of  land  occun. 

I718JM    Rute*lord*t*nnlnlng 
■Molments,  quota*,  and  acnagae  wtien 
reconstitution  Is  mede  by  combination. 

When  two  or  more  farms  or  tracts  are 
combined  for  a  year,  that  year's 
allotments,  quotas,  and  acreages,  with 
respect  to  the  combined  form  or  tract,  as 
required  by  applicable  commodity 
regulations,  shall  not  be  greater  than  the 
sum  of  the  allotments,  quotas,  and 
acreages  for  each  of  the  farms  or  tracts 
comprising  the  combination,  subject  to 
the  provisions  of  §  718.204(b)(3). 

f71«.J07    Eminent  domein  acqulaWona 

(a)  This  section  provides  a  unlfoim 
method  for  reallocating  allotments  and 
quotas,  with  respect  to  land  involved  in 
eminent  domain  acquisitions.  Such 
aUotments  and  quotas,  in  accordance 
with  this  section,  may  be  pooled  for  the 
benefit  of  the  owner  who  is  displaced 
from  the  acquired  faim  by  eminent 
domain  acquisition.  Such  pooling  shall 
be  for  a  3-year  period  from  the  date  of 
displacement  or  during  such  other 
period  as  the  displaced  owner  may 
request  for  the  transfer  of  allotments  and 
quotas,  from  the  pool  to  other  farms 
owned  by  such  person. 

(b)  An  eminent  domain  acquisiUon  is 
a  taking  of  title  to  land,  or  the  taking  of 
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an  impoundnMnt  imnnmnt  to  tmpaund 
vnSM  on  thtt  land,  or  the  **H"b  ob  a 
flowagB  a«ement  to  inteimitlantly  flood 
tlM  land.  coDiuaimatad  with  nmct  to 
land  which  ia,  or  could  be,  so  takan 
under  the  power  of  amineni  dnmain  by 
a  Fadenl.  Stale,  or  other  egmcy.  Soch 
aoquldtion  may  be  by  couit  pmrwedlngi 
to  rrwuimnm  the  land  OT  by  negotiation 
between  the  ageitcy  and  the  owner.  An 
acqnlaitlan  by  an  agency  with  ntptd  to 
land  not  aubjact  to  the  agtocy**  power 
of  eminant  domain  afaall  not  be  an 
eminent  j^wp^ti  aoquiaitian  for 
putpoaea  of  thit  (action.  All  land 
acquirad  by  an  agancy  for  the  intended 
project,  '"'■'"'*'"e  aunounding  land  not 
needed  br  the  project  but  acquired  aa  a 
package  acquiaidoa,  aball  be  conaldeied 
to  be  in  the  eminent  domain  acquiiitiaa 
if  the  agency  expended  fimda  far  A» 
parlrage  acquiaitlan  on  the  beaia  of  ita 
power  of  eminent  rfnm«<n 

(c)  For  purpoaea  of  thi>  aection,  owner 
meana  the  petaon,  or  peraona  in  a  joint 
ownerahip,  having  title  to  the  land  far 
a  period  of  at  leaat  12  montha 
immediately  prior  to  the  date  of  tranafar 
oftitleorg^antof  tbe  Impoundment  or 
flowaga  eaeement  under  the  eminent 
domain  acquiiitiaa.  If  audi  peraon  or 
pancna  have  owned  the  land  lor  leaa 
than  auch  12-maoth  period,  they  may, 
nevartheleaa.  be  considered  the  owner  if 
the  State  committee  determinaa  that 
audi  pefaoD  or  penona  acquired  the 
land  for  dw  purpoae  of  carrying  out 
fairalng  opentioas  and  not  for  the 
puipoae  u  nt*«iiHTig  gtatua  aa  an  owner 
under  thia  aection  However,  no  peraon 
ahall  be  conaidered  the  owner  if  he 
acquired  the  land  aubject  to  an  eminent 
<<^>H»*<«  acquiaitiosi  "TM^wf  an 
outalanding  contract  to  an  agency  or  an 
option  by  an  agency  or  aubject  to 
r^t^'^i'^8  condemnation  proceedinga.  In 
any  caae  where  the  cunent  titleholdera 
cannot  be  conaideied  the  owner  for  the 
purpoae  of  thia  aactioB,  the  State 
committee  ahall  determine  the  peraon  or 
peraona  who  previously  had  title  to  the 
land  and  who  qualify  for  status  as  the 
owner  under  the  criteria  in  this 


peiagTKth. 
(djTheo 


(dfThe  owner  shall  be  conaideied 
displaced  from  a  farm  which  is  subject 
to  an  eminenl  domain  acquisition  on  the 
data: 

(1)  The  owner  loaea  poaseaaion  of  tha 
tand: 

(2)  The  owner  is  voluntarily  displaced 
if  a  binding  contract  tor  acquisition  has 
been  executed; 

(3)  The  owner,  in  the  caae  of  a  flo%vage 
eaaement,  detexminea  it  ia  no  longer 
practical  to  conduct  biming  operations 
on  the  land;  or 

(4)  The  owner  loeea  poeaeasion  of  the 
land  aa  leaaee  under  a  leaae  from  the 


agency  or  its  deeignee  if  the  lease 
provided  uninteRupted  poeaeasion  to 
the  ownar  from  the  date  of  acquisition 
to  the  end  of  the  lease  or  exteneioBS  of 
the  leaae. 

(e)  The  owner  shall  notify  the  county 
committee  in  writing  of  the  eminent 
domain  acquisition  and  furnish  the  data 
of  diaplaoamenl  within  30  daya  ao  that 
allotmanis  and  quotas  may  be  pooled  In 
accordance  vrith  this  aectioo.  Failure  to 
so  notify  the  county  committee  shall 
result  in  the  loss  of  the  aUUty  of  the 
owner  to  extend  the  3-yaar  pariod  of  tha 
pool. 

(Q  Whenever  the  county  committee 
determinea,  by  notice  from  the  otvnar  or 
otharwiaa,  that  an  owner  has  been 
displaced  bom  tha  {arm,  the  county 
committaa  shall  eatahli^  a  pool  for  the 
allotments  and  quotas  ellgihle  far 
pooling  under  this  eection  far  a  S^year 
period  beginning  oo  the  date  of 
diaplacamanL  Pooled  allotmenls  and 
quotas  shall  be  considered  fully  planted 
aitd,  far  each  year  in  tha  pool,  ahall  be 
eatabliahad  in  acooidance  «dth 
applicable  oommodity  regulatkma. 

(g)  Pooling  is  not  pann&ted  or 
required: 

(1)  If  the  county  committee 
dateiminea  that  an  agency  haa  authority 
under  ita  eaiinent  domain  povrers  to 
acquire  a  farm  for  the  continued 
production  of  an  allotment  or  quota  and 
doaa  ao  acquire  a  farm  only  for  such 
purpoea  aiid  filaa  a  written  notice  with 
the  county  committee  of  the  county  in 
which  tha  brm  is  located  at  the  time  of 
acquisition  desifiiating  the  allotment 
and  quota  to  he  produoed  on  the  farm, 
there  ahall  be  no  pooling  of  such 
allotmaat  and  quota.  Such  farm 
allotments  and  quotas  shall  be 
established  for  the  farm  in  acconUnce 
with  appUcabla  commodity  regulations 
For  ai  leVgiii,  than  ahall  be  no  pooling 
of  the  aueage  under  any  drtnimatancas 
if  an  agency  acquiiea  land  and  retains 
the  land  in  an  agricultural  or  related 
activity; 

(2)  II  the  displaced  owner  files  written 
notice  with  the  county  oommittae  of  an 
intention  to  waive  the  right  to  have  all 
the  allotments  and  quotas  or  any.part 
thereof  pooled  and  (he  county 
committee  determinea  that  thia 
displaced  owner  has  not  been  coerced  to 
waive  such  light,  the  allotments  and 
quotaa  riiall  be  retained  on  the  agency 
acquirad  land; 

(3)  If  anagency  acquiiaapaitofafaim 
for  non-farming  purposes  and'Ifae 
cropland  on  the  land  so  acquirad 
represents  less  than  1 5  percent  of  the 
total  cropland  on  the  fann.  the 
allotments  and  quotas  shall  be  retained 
on  the  potion  of  the  farm  not  acquired 
by  the  sgency  and  shall  not  be  pooled; 


(4)  If  an  agency  acquires  pert  of  a  Cam 
for  non-fanning  purpoees  and  the 
cropland  on  tha  land  so  acquired 
repreaents  IS  peicant  or  mora  of  tfie 
total  cropland  on  a  farm,  the  allolmenta 
and  quotas  attributable  to  the  acquired 
land  ahall  be  retained  on  tha  portion  of 
the  him  not  acquired  by  the  agency  if 
the  owner  files  a  written  request  With 
the  county  committee  for  such 
retention.  The  amount  of  an  allotment 
and  quota  which  may  be  retained  on  the 
farm  cannot  exceed  tha  land  devoted  to 
an  agricultural  or  related  activity. 
Allotments  and  quotas  which  are  not 
retained  shall  ha  pooled;  or 

(5)  If,  prior  to  pooling,  an  owner  files 
a  requeat  to  transfer  the  allotments  and 
quotas  to  other  farms  in  the  same  county 
which  are  owned  by  such  owner,  the 
county  committee  may  approve  a  direct 
transfer  without  the  loimail 
establishment  of  a  pooL  Such  transfer 
ahall  be  aubject  to  the  requirements  of 
paragraph  (j)  of  thia  aectian.  This 
paragraph  shall  govern  the  release  and 
teapportlaument  of  pooled  allotments 
and  quotaa  notwithstanding  other 
provteions  of  apfdlcable  commodity 
regulations. 

(h)  Pooled  allotments  and  quotas  may 
be  raleased  on  an  annual  basis  by  the 
owner  to  a  county  committee  during  any 
year  for  which  allotments  and  quotas 
are  pooled  and  not  otherwiae  transfBRed 
from  the  pool.  The  county  committee 
may  reapportion  the  released  allotments 
and  quotas  to  other  farms  In  the  same 
county  that  have  allotments  or  quotas 
for  the  same  commodity.  Pooled 
allotments  and  quotaa  shall  not  be 
released  on  a  permanent  basis  or 
surrendered  after  release  to  the  State 
committee  for  reappoitionment  in  other 
counties.  Raapportioninent  shall  be  on 
the  basis  of  past  acreage  of  the 
commodity,  land,  labor,  and  equipment 
available  for  the  production  of  tha 
commodity,  crop  rotation  practioaa,  and 
other  physical  factors  afbcting  the 
production  of  the  commodity.  Pooled 
allotments  and  quotas  which  are 
releaaed  ahall  be  considered  to  have 
been  fully  planted  in  tha  pool  and  not 
on  the  farm  to  which  such  allotments 
and  quotas  sre  reapportioned. 

(i)  Pooled  allotments  and  quotas  that 
may  be  transferred  on  a  permanent  or 
temporary  besis  by  sale,  leese,  or  by 
owner  dmignation  may  be  transfeired 
permanently  bom  the  pool  by  the  owner 
or  temporarily  for  the  duration  of  the 
pooled  allotment  or  quota,  subject  to  the 
terms  and  conditions  for  such  transfers 
in  the  applicable  commodity 
regulations.  The  transfer  of  tobacco 
acreage  allotment  or  mariieting  quota 
shall  be  approved  acre  far  acre. 


(jj  (1)  The  displaced  ownen  may 
request  a  transfer  of  all  or  part  of  the 
pooled  allotments  and  quotas  to  any 
other  faim  in  the  United  States  which  is 
owned  by  the  displaced  owner,  but  only 
if  than  are  fanns  in  the  receiving  county 
with  allotments  and  quotas,  for  the 
particular  commodity  or,  if  there  are  no 
such  farms,  the  county  committee 
determines  that  farms  in  the  receiving 
county  are  suited  for  the  production  of 
the  commodity.  For  purposes  of  this 
paragraph: 

(i)  Receiving  fann  means  the  farm  to 
'  which  transfer  from  the  pool  is  to  be 
made: 

(ii)  Receiving  State  and  county 
committee  mean  those  committees  for 
the  State  and  county  in  which  the 
receiving  fann  is  located:  and 

(ill)  Transferring  State  and  county 
committees  mean  those  committees  for 
the  State  end  county  Ln  which  the 
agency  acquired  farm  is  located. 

(2)  The  displaced  owner  ahall  file 
with  the  receiving  county  committee 
written  application  for  transfer  of  an 
allotment  and  quota  from  the  pool 
within  3  years  after  the  date  of 
displacement.  The  application  shall 
contain  a  certification  fit>m  the  owner 
that  no  agreement  haa  been  made  with 
any  person  for  the  purpose  of  obtaining 
an  allotment  or  quota  from  the  pool  for 
a  person  other  than  for  the  displaced 
owner.  The  o%vner  shall  attach  to  the 
application  all  pettinent  documents 
pertaining  to  the  current  ownership  or 
purchase  of  land  and  any  leasing 
arrangements,  such  as  the  deed  of  trust 
or  mortgage,  a  warranty  deed,  a  note, 
sales  agreement,  and  lease. 

(3)  The  receiving  county  committee 
shall  consider  each  application  and 
determine  whether  the  transfer  from  the 
pool  shall  be  approved.  Before  an 
application  is  acted  u^n  by  the 
receiving  county  committee,  the  owner 
shall  personally  appear  before  the 
receiving  county  committee  after 
reasonable  notice,  bring  any  additional 
pertinent  documents  as  may  be    - 
requested  for  examination  by  the 
receiving  county  committee,  and  answer 
all  pertinent  questions  bearing  on  the 
proposed  transfer.  Such  personal 
appearance  requirement  may  be  waived 
if  the  receiving  coimty  committee 
determines  from  fads  presented  to  it  on 
behalf  of  the  owner  that  such  panonal 
appeerance  would  unduly 
inconvenience  the  owner  on  account  of 
Illness  or  other  good  cause  and  such 
personal  appearance  would  serve  no 
useful  purpose.  Any  action  by  the 
receiving  county  committee  ahall  be 
aubject  to  the  approval  required  under 
paragraph  (J)(5)  of  this  aection. 


(4)  The  transisr  from  the  pool  will  be 
approved  by  the  leceivlxig  county 
committee  only  if  the  county  committee 
determines  that  the  owner  has  made  a 
normal  acquisition  of  the  receiving  fvm 
for  the  purpose  of  bona  fide  ownership 
to  reestablish  farming  operations.  The 
elements  of  such  an  acquisition  shall 
include,  but  are  not  limited  to,  tha 
following: 

(i)  Appropriate  legal  documents  must 
establish  title  to  the  receiving  farm: 
(ii)  If  the  displaced  owner  was  the 
operator  of  the  acquired  farm  at  the  date 
of  displacement,  such  owner  must 
personally  operate  and  be  the  operator 
of  the  receiving  farm  for  the  first  year 
that  the  allotment  and  quota  is 
transferred ; 

(ill)  If  the  displaced  owner  was  not 
the  operator  of  the  acquired  faim  at  the 
date  of  displacement  and  was  not  a 
producer  on  that  farm  because  the 
leasing  or  rental.agreement  provided  for 
cash,  fixed  rent,  or  standing  rent 
payment,  such  owner  shall  not  be 
required  to  operate  personally  and  be 
the  operator  of  the  receiving  farm,  but 
at  least  7S  percent  of  the  allotments  for 
the  receiving  farm  must  be  planted  on 
the  receiving  farm  during  the  fint  year 
of  the  transfer.  With  respect  to  a 
commodity  for  which  a  quota  is 
applicable  but  for  which  there  is  no 
acreage  allotment,  an  acreage  which  Is 
equal  to  the  result  of  dividing  the  quota 
transferred  to  the  receiving  farms  by  the 
receiving  farm's  yield,  multiplied  by  7S 
percent  must  be  planted  during  the  firet 
year  of  the  transfer; 

(iv)  If  the  displaced  owner  was  not  the 
operator  of  the  acquired  farm  at  the  date 
of  displacement  but  was  a  producer  on 
that  farm  at  the  date  of  displacement  as 
the  result  of  having  received  a  share  of 
the  crops  produced  on  the  acquired 
farm,  such  displaced  owner  shall  not  be 
required  to  be  the  operator  of  the 
receiving  farm  but  must  be  a  producer 
on  the  receiving  farm  dtuing  the  first 
year  that  an  allotment  or  quota  is 
transfBrted;  ' 

(v)  The  contractual  arrangements 
between  the  displaced  owner  and  the 
seller  of  the  receiving  farm  must  not 
contain  a  requirement  that  the  receiving 
farm  be  leased  to  the  seller  or  a  peraon 
designated  by  or  subject  to  the  control 
of  the  seller.  The  seller  or  a  person 
designated  by  or  subject  to  the  control 
of  the  seller  may  not  lease  the  receiving 
farm  for  the  first  year  the  allotment  or 
quota  is  transferred;  and 

(vi)  The  contractual  arrangements 
under  which  the  receiving  farm  was 
purdiased  or  leased  must  be  customary 
in  the  commimity  when  the  receiving 
farm  is  located  with  respect  to  purchase 


price  and  timing  and  amount  of 
puidiase  or  rental  payments. 

(5)  Tha  approval  by  the  receiving 
county  committee  of  a  trans^  from  the 
pool  under  this  paragraph  shall  be 
effective  upon  coocuirenoa  by  the  State 
coirunittee  of  the  State  where  tha 
receiving  farm  is  located  (the  receiving 
State  committee).  Notwithstanding  any 
other  provision  of  this  section,  the 
receiving  State  committee  may 
authorize  a  transfer  fitm  the  pool  in  any 
case  where  the  owner  presents  evidence 
satisfactory  to  the  receiving  State 
committee  that- 

(i)  The  eligibility  requirements  of 
paragraph  (i)(4)  (u),  (ill)  and  (iv)  of  this 
section  cannot  be  met  without 
substantial  hardship  because  of  Illness, 
old  age.  multiple  farm  ownership,  or 
lack  of  a  dwelling  on  the  farm  to  which 
an  allotment  or  quota  is  to  be 
transferred;  or 

(ii)  The  owner  has  made  a  normal 
acquisition  of  the  receiving  farm  for  the 
purpose  of  bona  fide  ownership  to 
reestablish  farming  operations  for  tha 
displaced  owner,  even  if  the  farm  is 
leased  to  the  seller  of  the  farm  for  the 
first  year  for  %vfaich  the  allotment  or 
quota  is  transfened. 

(6)  Upon  completion  of  all  necessary 
approvals  under  this  paragraph,  the 
receiving  county  committee  shall  issue 
an  appropriate  notice  of  allotment  and 
quota  under  the  applicable  commodity 
regulations,  taking  into  consideration 
the  land,  tabor,  and  equipment  available 
for  the  production  of  (be  coirmiodity, 
crop  rotation  practices,  and  the  soil  and 
other  physical  factors  affecting  the 
production  of  the  commodity.  For 
purposes  of  determining  the  amount  of 
the  allotment  and  quota  available  for 
transfer,  the  receiving  county  conunittae 
shall  consider  the  receiving  tract  as  a 
separate  ownership.  The  acreage 
transferred  from  the  pool  shall  not 
exceed  the  allotments  and  quotas,  most 
recently  established  for  the  acquired 
farm  placed  in  the  pool.  When  all  or  a 
part  of  the  allotment  and  quota  placed 
in  the  pool  is  transferred  and  used  to 
establish  or  increase  the  allotment  and 
quota  for  other  farms  owned  or 
purchased  by  the  owner,  all  of  the 
proportionate  part  of  the  past  acreage 
history  for  the  acquired  farm  shall  be 
transferred  to  and  considered  for 
purposes  of  future  allotments  and 
quotas  to  have  been  planted  on  the 
receiving  farm  for  which  an  allotment 
and  quota,  are  established  or  increased    ' 
under  this  section.  If  only  a  part  of  the 
available  allotment  and  quota  is 
transferred  from  the  pool,  the  remaining 
part  of  the  allotment  and  quota,  shall 
remain  in  the  pool  for  traiufer  to  other 
farms  of  the  owner  lintil  all  such 


375M        Fodaral  Kagiiter  /  Vol.  61.  No.  139  /  Thuwday.  Jtily  18,  1996  /  Rules  and  Regulationg 


FeJaral  Ugi^p  /  VoL  61.  Na  139  /  Thuraday,  July  18.  1996  /  Rules  and  Regulations        3756S 


■Uotmant*  and  quotas  haw  been 
tmuthnad  or  until  the  patiod  of 
aUgibility  brastabliahing  or  tocnasing 
aUotments  and  quotas  undar  this  section 
hasaxpiied. 

(7)  If  any  allounenl  or  quota  is 
tiansfaned  under  this  section  and  it  is 
later  dalarmined  by  the  racaivtng  county 
or  Slate  committee,  or  by  the  Dsputy 
Administrator,  that  the  transfsr  was 
obtained  by  misrsprssentadon  by  or  on 
bdiaU  of  the  owner,  or  that  the 
conditions  of  parsgnph  ())(4)  at  this 
section  are  not  mat,  the  allotment  and 
quota  for  the  receiving  farm  shall  be 
reduced  far  aadi  year  the  transfer 
purportedly  wes  in  effect  by  the  amount 
■ttrttntable  to  the  allotment  or  quota 
liansfiBrTed  from  the  pool.  If  the  time 
period  far  the  transfer  of  the  illotment 
or  quota  6am  the  pool  has  not  expired, 
the  amoont  of  allobnent  or  quota 
initially  transierTad  bom  the  pool  shall 
be  rstiuned  to  the  pool  after  toe  period 
of  Hme  hea  expired  in  which  the 
displaced  owner  could  eardse  the  tight 
of  administrative  review.  Ain 
cancellation  of  the  transfer  of  an 
allotment  or  quota  by  the  receiving 
county  oommitlee  shall  be  subject  to 
appronral  by  the  receiving  State 
commitlae.  The  receiving  county 
ooomittee  shall  issue  a  notice  erf  any 
marketing  quota  and  penalty  aa  may  be 
ntfdtad  in  armtdanre  with  appUodile 
nrmimndity  tegaletions. 

(8)  if  the  di^lecad  owner  filee  a 
teqiMst  tor  tianafci  of  pooled  allotments 
or  quotas,  vritfain  the  prescribed  period 
for  filing  such  request,  but  the  request 
far  tiannsr  is  filed  during  a  year  in 
which  all  or  a  part  of  the  pooled 
allobnanta  or  quotas  were  releaaed  to 
the  transistting  county  conmilttee 
pursuant  to  paragraph  Qi).  (he 
application  for  tranxfor  will  be 
processed  in  the  usual  manner  but  the 
amo<int  of  the  commodity  releeeed  shall 
not  be  eSictive  oo  the  receiving  farm 
until  the  succeeding  year.  Wben  a 
request  for  transiisr  oi  pooled  allotment 
or  quota  involves  a  transfer  from  one 
State  to  another,  the  receiving  State 
committee  shall  obtain  information  from 
the  transfacring  Stats  committee  as  to 
whether  any  pert  of  the  allotment  or 
quota  for  which  the  traostsr  is  requested 
has  been  released  to  the  ttansforiiig 
county  committee  for  the  current  year. 

(k)(1)  When  the  displaced  owner 
leases  pert  but  not  all  of  the  agency 
acquired  land,  such  pan  shall  be 
cottstituled  as  a  separate  brm  on  the 
date  of  the  displacement  of  the  owner 
bom  the  land  not  so  leeeed. 

(2)  If  s  parent  farm  consists  of 
seperata  ownerahip  tracts,  each  such 
tract  being  scquired  in  whole  or  In  part 
shall  be  considaTed  as  a  sepaiate  brm 


for  purposes  of  paragraphs  (g)  (3)  and  (4) 
oftaissectiim. 

(3)  If  a  poftiim  of  a  farm  is  aoquind 
by  an  agaoCT  and  the  owner  ia  (Usplaoed 
tbarefrcsn.  the  acquired  portion  diisll  be 
constituted  as  a  separate  brm  on  the 
date  of  displacement  onleea  the 
allotraenls  sod  quotas  are  tatainad  oo 
the  portion  not  acquired  as  provided  in 
paragiapha  (g)  (3)  and  (4)  of  thia  aection, 
in  whica  case  the  farm  shall  iKit  be 
reconstitntad  but  the  larmlod  and 
cropland  data  shall  be  coRactad  on  all 
apnfonrlata  lacorda  far  the  paraot  brm. 

UKl)  The  dieplaoed  owner  may  file 
with  the  coun^  committee  a  written 
deaignatioo  of  beneficiary  of  the  rights 
in  tlw  allotments  and  quotas  attributable 
to  the  acquired  land  in  the  event  of  the 
death  of  me  displaced  owner,  and  may 
reviee  such  designation  from  time  to 
time.  The  benefldary  of  a  deceased 
owner  may  sxsrdse  the  right  to 
continue  a  lease  or  negotiate  a  leese 
with  the  ageitcy  or  its  designee,  the 
regular  transfer  rights  with  respect  to 
fsnns  owned  by  such  benefidsry,  and 
the  release,  sale,  lease,  and  owner 
transfer  rights  under  this  section. 

(2)  If  the  displaced  owner  doee  not 
file  a  «t««ign«finn  of  benefidary  under 
paragraph  (I)(l)  and  the  displaced 
owner  dies  befare  displacement  or  alter 
pooling  occtxrs,  the  following  persons 
shall  be  considered  the  beoeficiary  with 
the  rights  provided  under  paragraph 
(1)(1)  of  this  section: 

(i)  The  surviving  Joint  owner  of  the 
fsnn  where  two  persons  own  the  farm 
as  joint  tenants  with  right  of 
survivotahip:  and 

(ii)  The  peiaons  who  succeed  to  the 
deceeaed  oisplacad  owner's  interest 
under  a  will  or  by  intestate  succession. 
However,  in  the  case  of  Intestate 
successian,  the  petsoo  shall  be  limited 
to  the  sorvivina  spouse,  parent,  sibling 
or  child  of  the  deoeaaed  displaced 
owner.  In  the  seltlenient  of  the  estate  of 
the  deceeaed  displaced  owner,  the  heirs 
may  file  a  written  agreement  with  the 
county  cammittee  for  the  division  of  the 
deceased  displaced  owner's  rights  under 
thissectiotL 

(m)(l)  No  transfer  frSn  the  pool  under 
paragraph  (h),  (1),  or  ())  of  this  section 
shall  be  approved  if  than  rentains  any 
unpaid  marketing  quota  penalty  due 
with  respect  to  the  marketing  of  the 
commotnty  frtm  the  acquired  brm  by 
the  displaced  ovimer,  or  if  any  of  the 
comnuxlity  produced  on  the  agency 
acquired  farm  has  not  been  accounted 
for  as  required  under  applicable 
commodity  regulationa. 

(2)  If  an  allotment  or  quota  for  an 
acquired  brm  next  eatabbshed  alter  the 
data  of  displacement  would  have  been 
reduced  because  of  false  or  improper 


identification  of  the  conunodity 
produced  on  or  marketed  frtan  Iha  farm, 
or  as  the  result  <rf  a  bias  acsaags  report, 
the  allotmsat  or  quota  shall  be  reduced 
in  Iha  pool  in  aorardanoe  with  the 
applicable  commodity  regulations. 

tnUM 

A  marketing  penalty  shall  not  be 
essesaed  with  respect  to  any  oommodity 
which  is  produced  on  a  Federal  prison 
brm  or  Federal  wildlife  refuge.  This 
exception  does  not  apply  to  penaltiea 
incurred  by  an  individual  who  has  a 
separata  interest  in  a  oop  which  is 
sui>iact  to  marketing  quotas  and  waa 
produced  on  a  FedCTsil  prison  brm  or 
Federal  wildlife  refuge. 


(a)  Tranafan  of  alloHnents  and  quotaa 
between  ianna  in  the  aame  county  may 
be  permitted  where  both  farms  ste  landa 
owned  by  the  State. 

(b)  An  appUcaticm  requesting  the 
transfer  of  ooe  or  mote  of  the  aUotments 
and  quotas  on  a  bim  antiraly  ctanptised 
of  lands  owmed  by  a  Stale  shall  be  filed 
with  the  county  commltlee  by  the  State. 
The  application  shall  identify  the  farms 
as  being  within  the  same  county,  show 
that  ea&  brm  is  aotiraly  comprised  of 
lands  owned  by  the  State,  andUat  the 
allotments  and  quotas  requested  to  be 
transfBrred.  Addltioiul  information  with 
respect  to  the  present  operations  on  the 
farms,  indudlng  all  leaalng 
arrangements,  uall  also  be  set  forth  in 
the  spplication. 

(c)  The  State  cottmiittee  shall 
establish  the  dosing  date  for  filing 
applicatioiu  under  paragraph  (b)  of  this 
section  for  each  year  which  shall  be  no 
later  than  the  general  planting  dale  in 
the  county  for  the  commodity  involved 
in  the  transfer.        • 

(d)(1)  Each  ttatufer  of  an  allotment 
and  quota  under  this  section  shall  be 
adjusted  for  differences  in  farm 
productivity  if  the  yield  projected  bx 
the  year  the  transfer  is  to  take  effect  for 
the  farm  to  which  transfer  ia  made 
exceeds  by  more  than  ten  percent  the 
yield  projected  for  the  year  the  transfsr 
is  to  take  effect  for  the  him  from  which 
transfer  is  made.  The  county  conmiitlee 
shall  determine  the  amount  of  the 
allotment  and  quota  to  be  transferred 
where  a  productivity  adjustment  is 
required  to  be  msde  by  dividing: 

(i)  The  product  of  the  yield  for  the 
farm  from  which  the  transfer  is  msde 
end  the  acreage  to  be  transferred  from 
such  farm,  by 

(ii)  Ths  yield  far  the  brm  to  which 
the  transfer  is  made. 

(2)  Acreage  for  the  farm  receiving  the 
allotment  or  quota  shall  be  adjusted  by 


the  some  percentage  as  the  allotment  or 
quota  being  transfinTed  is  adjusted.  The 
amount  of  the  allotment  aitd  quota  and 
related  acreage  transferred  from  the  farm 
from  wdiich  the  transfer  is  made  shall  be 
the  full  antotmt,  but  the  amount  of  all 
allotment  or  quota  and  related  acreage 
for  the  farm  to  which  the  transfer  is 
made  shall  be  the  adjusted  amount. 

(e)  The  amount  of  allotment  and  quota 
on  a  farm  after  a  transfer  under  this 
section  is  made  shall  not  exceed  the 
average  amount  of  allotm«it  or  quota  of 
at  least  three  farms  with  acreage  of 
cropland  similar  to  the  farm  receiving 
the  transfer  in  the  community  having 
the  applicable  allotment  acreage  and 
quota  on  these  farms. 

(f)  Each  transfer  of  any  allotment  and 
quota  shall  be  subject  to  the  condition 
mat  an  acreage  equal  to  the  allotment 
and  quota  transferred,  before  any 
productivity  adjustment,  shall  be 
devoted  to  and  maintained  in 
permanent  vegetative  cover  on  the  farm 
from  which  the  transfsr  is  made.  The 
acreage  to  be  devoted  to  and  maintained 
in  permanent  vegetative  cover  with 
reelect  to  quota  crops  shsll  be 
determined  by  dividing  the  quota 
transferred  by  the  yield  of  the  farm  from 
which  the  quota  is  transferred. 

(g)  Transfer  of  an  allotment  and  quota 
under  this  section  shall  only  be 
approved  if: 

(1)  The  county  conunittee  determines 
that  a  timely  filed  application  has  been 
received  and  that  the  ptovisioru  of  this 
section  have  been  met;  and 

(2)  A  representative  of  the  State 
committee  also  determines  that  the 
provisions  of  this  section  have  been 
met.  If  such  a  transfer  is  approved,  the 
county  committee  shall  issue  revised 
notices  of  the  allotment  or  quota  for 
eech  farm  affected  by  the  transfer.  If  a 
county  committee  obtains  evidence  that 
the  conditions  applicable  to  any  transfer 
under  this  section  have  not  been  met,  a 
report  of  the  facts  shall  be  made  to  the 
State  conunittee.  If  the  State  conunittee 
determines  that  such  conditions  have 
not  been  met,  the  transfer  vnll  be 
canceled,  and  the  allotment  and  quota 
shall  be  retransferred  to  the  original 
farm.  Where  cancellation  and  retransfer 
is  required,  the  county  committee  shall 
issue  revised  notices  of  the  allotment  or 
quota  showing  the  reasons  for  the 
cancellation  of  the  Uansfer. 

PAitr  729-PEANUTS 

a.  The  authority  dtation  for  part  729 
continues  to  read  as  follows: 

AKfaari^  7  U.5.C  Chapters  1301. 13S7  et 
—q..  1372, 1373, 137S;  sod  7  U.S.C  Chaplar 
144SO-3. 


9.  For  the  reason  set  out  in  the 
preamble.  §  729.316  U  revised  to  read  as 
follows: 

t72r3is  "— r  lu n. 

(a)  Subject  to  adjustments  in 
accordance  with  S  729.317.  a 
nonrefundable  marketing  assessment 
shall,  in  the  amount  provided  for  in  this 
section,  be  due  on  each  pound  of 
fsrmeis  stock  peanuts  marketed  or 
considered  marketed  by  a  producer, 
induding  marketings  by  pledging 
peanuts  as  collateral  for  a  price  support 
loan.  The  per  pound  assessment  as  s 
percentage  of  the  applicable  national 
average  quota  or  additional  peanut  loan 
rate,  shall  be  an  amount  equal  to: 

(1)  1.15  percent  for  the  1996  crop;  and 

(2)  1.2  percent  for  the  1997  through 
2002  crops. 

(b)  Collections  and  payment  of 
marketing  assessmenti.  The  first 
purchaser  of  peanuts  shall: 

(1)  Colled  from  the  producer  a 
marketing  assessment  eqiul  to  the 
quantity  of  peanuts  acquired  multiplied 
by: 

(i)  In  the  case  of  the  1996  crop,  a  per 
poimd  amount  equal  to  .6  percent  of  the 
national  average  loan  rate:  and 

(ii)  In  the  case  of  each  of  the  1997 
through  2002  crops,  a  per  pound 
amount  equal  to  .65  percent  of  the 
applicable  national  average  loan  rate. 

(2)  In  addition  to  the  amount 
collected  under  paragraph  (1)  of  this 
section,  pay  a  marketing  assessment  in 
an  amount  equal  to  the  quantity  of 
peanuts  acquired  multiplied  by  .55 
percent  of  the  applicable  natiotul 
average  loan  rate. 

(c)  Private  marketings.  For  all  peanuts 
retained  on  the  farm  for  seed  or  other 
uses  or  marketed  by  such  producer  lo 
any  [>erson  outside  the  United  States  or 
marketed  in  private  marketings  through 
a  retail  or  wholesale  outlet  to  any 
person  who  is  not  required  to  register  as 
a  handler  in  accordance  with  part  1446 
of  this  title,  the  producer  shall  pay  a 
marketing  assessment  equal  to  the  fiill 
amount  determined  by  multiplying  the 
per  pound  amount  provided  in 
paragraph  (a)  of  this  section  by  the  gross 
weight  of  the  peanuts  if  they  are 
uninspected  farmers  stock  peanuts  or,  if 
inspected,  the  net  weight  of  such 
peanuts.  If  such  peanuts  are  shelled 
before  they  are  marketed,  the  quantity 
marketed  shall  be  converted  to  a  farmera 
stock  equivalent  as  consistent  with  this 
part,  for  purposes  of  determining  the 
amount  of  assessment  that  is  due. 

(d)  Loan  collateral  peanuts.  With 
rasped  to  peanuts  that  are  pledged  as 
collateral  for  a  price  support  loan 
through  an  approved  warehouse,  an 
assessment  shall  be: 


(1)  Oalarmined  and  paid  by 
multiplying  the  tMt  iv^ght  of  such 
peanuts  by  the  applicable  per  pound 
amount  provided  in  paragraph  (b)(1)  of 
this  section  for  private  sales  and 
deducting  the  loU>l  from  the  loan  value 
of  such  peanuts  before  other  deductions 
may  be  made  for  any  other  reason:  aiul 

(2)  Further  determined  and  paid  by 
multiplying  the  net  weight  of  such 
peanuts,  when  sold  from  ths  price 
support  inventory,  by  the  applicable  per 
pound  amount  provided  in  paragraph 
(b)(2)  of  this  section  for  private  sales 
and  collecting  that  amount  frxsn  the 
person  who  acquires  such  peanuts  from 
the  applicable  association  or  from  the 
CCC. 

(e)  Remittance  of  marketing 
assessments.  With  respect  to  marketing 
assessments  as  provided  in: 

(1)  Paragraph  (b)  of  this  section,  such 
assessments  shall  be  remitted  in  a 
manner  prescribed  by  the  Deputy 
Administrator.  To  evoid  a  penalty,  as 
prescribed  in  this  section,  the  marketing 
assessments  due  with  respect  to  any  lot 
of  peanuts  acquired  directly  from  s' 
producer  must  be  remitted  during  the  IS 
days  that  follow  the  week  in  which  the 
data  from  the  applicable  Form  FSA- 
1007  is  due  to  be  transmitted  to  FSA  in 
scoordance  with  the  provisions  in  part 
1446  of  this  title.  For  purposes  of  this 
section  s  week  shall  be  the  168  hour 
period  that  begins  at  12:01  a.m.  local 
time  on  any  Sunday  and  the  postmark 
on  the  envelope  in  which  such 
marketing  assessment  is  remitted  may 
be  the  basis  for  determining  whether  the 
marketing  aasessment  was  remitted 
timely: 

(2)  Paragraph  (c)  of  this  section,  such 
assessments  shall  be  remitted,  within  10 
days  after  the  date  such  peanuts  are 
marketed,  and  shall  be  remitted  to  the 
county  FSA  office  that  serves  the  cotmty 
in  which  the  farm  is  administratively 
located.  Peanuts  that  are  retained  on  the 
farm  for  seed  or  other  use,  shall  be 
considered  marketed  at  the  time  the 
certification  of  marketings  is  filed  or 
due  to  be  filed  at  the  county  FSA  office, 
whichever  is  earlier; 

(3)  Paragraph  (d)(1)  of  this  secUon. 
such  assessments  shall  be  credited  1^ 
the  assodation  to  the  appropriate 
account  of  the  CCC  and  in  accordance 
with  instructions  issued  by  the 
Executive  Vice  President.  CCC;  and 

(4)  Paragraph  (d)(2)  of  this  section, 
such  assessment  shall  be  paid  at  the 
time  and  in  the  maimer  prescribed  in 
the  applicable: 

(i)  Sales  aimouncements  for  sales  of 
farmera  stock  peanuts  by  OCC; 

(ii)  Sales  announcement  or  other 
similar  document  issued  by  the 
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assodatioo  for  auociation  sales  of  lorn 
stod»  of  hnnen  stodi  peaouti;  and 

(iii)  Stoiage  caotnd  for  hnsara  stodc 
painuts  purcfaaaed  bya  liandler  wban 
paaBUts  ara  purchasad  by  sucii  handler 
in  in-''~«*«""'  with  the  "immsdlata, 
buyfaack"  provisions  sat  fbith  in 
$1446.309. 

(f)  Penattitt.  If  any  penon  bits  to 
collect,  pay  or  timely  remit  the 
assessment  requited  by  this  sectioa,  the 
pecson  shall  be  liable  in  addition  to 
principal  and  interest,  for  a  penalty 
datennined  by  multiplying  the  quantity 
of  peanuts  Involved  by  10  percent  of  the 
per  pound  national  average  quota 
support  rate  for  the  applicable  crop 
year. 

10.  S  729.317  is  added  to  stdipsit  C  to 
read  as  follows: 


12.  Chapter  XTV  is  revised  t>y  adding 
part  1400  to  read  as  follows: 

PART  1400-PAYMBIT  UMTATION 
AND  PAYMEKT  EUQMUrr 


(a)  Applicability.  If  area  quota  pool 
losses  are  not  otherwise  covered  oy  the 
ofbets  prescribed  by  part  1446  of  this 
title,  and  the  transfer  of  madating 
assessments  collected  in  accordance 
with  provisions  of  this  part,  the 
matlceting  assessment  for  quota  peanut 
producers  shall  be: 

(1)  Increased  by  an  amount  needed  by 
OOC  to  cover  sudi  loeees;  snd 

(2)  Collected  as  determined  by  CCC 
on  sll  quota  peanuts  mariuted  in  the 
next  marketing  year  in  the  area  covered 
by  the  quota  pool  which  had  the  loss. 

(b)  Insufficient  collections.  If  the 
amount  of  such  increesed  assessments 
collected  on  the  marketing  of  quota 
peanuts  in  any  year  is  less  than  the 
amount  needed  to  cover  the 
accumulated  net  pool  losses  for  any 
crop,  there  shall  be  an  increased 
assessment  in  subsequent  yeers  until  the 
smouni  needed  is  collected. 

(c)  Excess  collections.  If  the  increased 
amount  of  assessments,  as  provided  in 
this  secden.  collected  on  the  marketing 
of  quota  peanuts  for  any  year  is  greeter 
than  the  amoimt  needed  for  the  purpose 
for  which  the  collection  is  made,  the 

'  excess  smount  shall  be  retained  to  oQset 
any  losses  which  may  occur  in  quota 
pools  within  that  marketing  area  in 
subsequeot  years. 

(d)  Collection  procedures.  Unless 
otherwise  speofied  by  OOC  the 
collection  procedures  for  the  incieaaed 
assessments  shall  be  as  provided  for  in 
%  729.316  and  the  assessment  rates  of 

S  729.316  shall  be  increased 
accordingly. 

Pwti  719, 730, 7M,  761.  TB3,  and  796- 
(RBIOVB)] 

11.  Parts  719,  720,  790,  791, 793,  and 
796  are  removed. 


Ssc 

1400.1  AppHcaUUty. 

1400.2  Adminisoatiaa. 

1400.3  OeflnlUoiu. 

1400.4  Indian  tribal  vsntures. 

1400.5  SdisnM  or  device. 

1400.6  Commenamste  cootributions- 
14Q0.7  (oisi  and  lennl  liability. 
1400.8  Equltafala  adtustmenta. 
140a9  Appeals. 

M<X).10  PaparworicRMluctioaActasaigiisd 


1400.100  Timing  far  dstennlniag  status  of 
pecsoDS. 

1400.101  Limited  pattnarshipi,  limltMl 
liability  pertnetsfaips.  Umitad  liability 
codpanies,  corporatioDftaiid  other 
similar  antitias.- 

1400.102  foinl  opeiations. 

1400.103  TtuMs. 

1400.104  Eatalaa. 

1400.105  Husband  and  wife. 

1400.106  Minor  childnn. 

1400.107  States,  political  •ubdivislans,  and 
agendss  tiiaraof. 

1400.106  Otaritable  organiiations. 
1400109  Chaages  in  &nning  operations. 

Subpart  C—Ac««at)r  Engaged  In  Fanning 


1400.201  General  provisions  for  determining 
whether  an  individual  or  entity  is 
activaly  engBged  in  fuming. 

1400.202  Individuals. 

1400.203  Joint  operationa. 

1400.204  Limited  pattnarahipa,  limited 
liability  partneiahlps,  limited  liability 
compaBlet,  cocporations  snd  other 
similar  eotitias. 

1400.205  TrusU. 
1400206  Eststes. 
1400.207  Landownan. 

1400.206  Family  members. 
1400.206  Shancroppen. 
1400210  Oscaassd  and  incapadtalad 

individuals. 

1400.21 1  Paraoni  not  coniidered  to  be 
actively  engaged  in  faTToing. 

1400.212  Hybrid  seed  producers. 


1400.301  Limitatioo  on  the  number  of 
entities  through  which  an  individual  or 
entity  may  receive  a  payment  and 
required  notification. 

Subpart  B—Caah  nafitTananta 
1400.401  Eligll>ility. 
Subpart  r    Tawlga  Paraowa 
1400.S01  EUgibUity. 
1400502  Notification. 

Authetttr  7  U.S.Q  1306. 1306-1,  and 
1308-2;  16  U.S.C  3634. 
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|14Sai    AHileatiWy. 

(a)  All  of  die  provisioas  of  this  part 
are  appiicafale  to  the  following  programs 
and  any  other  programs  as  may  be 
provided  for  in  individual  program 
regulations: 

(1)  The  programs  authorizad  by  part 
1412  of  this  chapter, 

(2)  Any  program  authorixed  by  paits 
1421  and  1427  of  this  chapter  under 
which  a  gain  is  realized  by  s  producer 
from  repaying  a  marketing  assistance 
loan  for  a  ixnninodity  at  a  lower  rate 
than  the  original  loan  rate  established 
for  the  commodity,  and  any  program 
that  authorizes  tfaie  making  of  a  loan 
deficiency  payment  with  respect  to  a 
commodity; 

(3)(i)  The  program  authorized  by  parts 
704  and  1410  of  this  Utle  with  respect 
to  the  Conservation  Reserve  Program 
(CRP)  rental  payments  made  in 
accordance  with  a  contract  entered  into 
on  or  after  August  1, 1988.  For  contracts 
entered  into  before  August  1, 1988,  in 
accordance  with  such  contracts,  the 
person  may  elect  to  have  the  provisions 
of  this  part  apply  to  such  contract  by 
notifying  the  county  committee  in 
writing  of  such  election.  Such  election 
shall  be  irrevocable. 

(U)  The  regulations  set  forth  at  part 
795  of  this  title  are  applicable  to  CRP 
contracts  entered  into  before  December 
22,  1987,  and  to  CRP  contracts  entered 
into  on  or  after  such  date  and  before 
August  1, 1968,  if  the  person  has  not 
made  the  election  specified  in 
paratna^  (a)(3)(i)  of  this  section. 

(iii)  lliis  part  is  not  applicable  to 
rental  payments  made  in  accordance 
with  a  CRP  contract  if  such  payments 
are  made  to  a  State,  political 
subdivision,  or  agency  thereof  in 
connection  with  Bgreements  entered 
into  under  a  special  conservation 
reserve  enhancement  program  carried 
out  by  such  State,  political  subdivision, 
or  agency  thereof  that  has  been 
approved  by  the  Seoetary.  or  a  designee 
of  the  Secretary. 

(iv)  With  respect  to  inherited  land, 
this  part  is  not  applicable  to  rental 
payments  made  in  accordance  with  a 
CRP  contract  if  such  payments  are  made 
to  an  individual  heir  who  has  succeeded 
to  such  contract.  Such  land  must  have 
been  subject  to  the  CRP  contract  at  the 
time  it  is  inherited  by  the  individual. 

(b)  Only  the  provisions  of  subparts  A 
and  B  are  applicable  to  the  Agricultural 
Conservation  Program  (ACP)  authorized 
tmderpart  701  of  this  title. 

(c)  Tnis  pari  shall  be  applied  to  the 
programs  specified  in  paragraph  (a)(2)  of 
this  section  on  a  crop  year  basis;  and 
with  respect  to  the  programs  specified 


in  paragraphs  (sHD  and  (3)  and  (b)  of 
this  section  on  a  fiscal  year  basis. 

(d)  This  pari  shall  be  used  to 
determine  whether  individuals  and 
entities  are  to  l>e  treated  as  one  person 
or  as  separate  persons  for  the  purpose  of 
applying  the  respective  payment 
limitation  provisions  applicable  to  the 
programs  specified  in  this  section  and  to 
such  other  programs  as  may  be  provided 
in  individual  program  ragulatlQas. 

(e)  In  cases  in  which  more  than  one 
provision  of  this  part  are  applicable,  the 
provision  which  is  most  restrictive  shall 
apply. 

(i)  Payments  shall  not  be  subject  to 
the  payment  limitation  proviaions  if 
they  ere  made  to: 

(1)  Public  sdiools  with  respect  to  land 
owned  by  a  public  school  district;  or 

(2)  A  Slate  with  respect  to  land  o%vnad 
by  a  State  that  is  used  to  maintain  a 
public  school. 

(g)  The  following  amotmts  are  the 
limitations  on  payments  per  person  per 
applicable  period  for  each  payment. 


Paymarttype 


Praductian  FtoiObWy 

Contract , « 

Production  FleiibWy 

Contract 

Martcatkio  Loan  Gam 

Lo^  daHciency 

CBP  

ACP  cosl-aliare 

Non-lnau«d  Crap  Oiaaa- 

tar  Aaaistance 

(NAP) 


UrrMalion  par  pcD- 
gram  year  or  fis- 
cal year 


'S40A10 

:  50,000 
'75,000 


50,000 
3,500 


100,000 


'Annual  peyment  amount 

'Afnounls  mads  m  accocdance  wtti  section 
113(c)  ol  Die  Federal  Agriculture  Impreweiiieiil 
and  Ratorni  Act  o(  1996. 

'The  total  o«  matkeling  loan  gains  and  kwi 
defciency  peyments  cannot  exceed  S7SJX>0 
per  crop  year. 

|1400l2    AdmliHaMatleo. 

(a)  The  regulations  in  this  pari  will  be 
adminlsterod  under  the  general 
supervision  and  direction  of  the 
Executive  Vice  President,  Commodity 
Credit  Corporation  (CtX),  and  the 
Administrator,  Farm  Service  Agency 
(FSA).  In  the  field,  the  regulations  in 
this  pari  will  be  administered  by  the 
FSA  State  add  county  committees 
(herein  referred  to  as  "Stale  and  county 
committees,"  respectively). 

(b)  Slate  executive  directors,  coimty 
executive  directors  and  State  and 
coimty  committees  do  not  have 
authority  to  modify  or  waive  any  of  the 
provisions  of  this  part. 

(c)  The  State  committee  may  take  any 
action  authorized  or  required  by  this 
pari  to  be  taken  by  the  county 
committee  which  has  not  been  taken  by 


such  committee.  The  State  committee 
may  also: 

(1)  Correct  or  require  a  county 
committee  to  correct  any  action  taken  by 
such  county  committee  that  is  not  in 
accordance  with  this  pari;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accortlanca  with  this  pari. 

(d)  No  delegation  heiein  to  a  State  or 
county  committee  shall  preclude  the 
Executive  Vice  President,  CCC,  and  the 
Administrator,  FSA,  or  a  designee,  from 
determining  any  question  arising  luider 
this  part  or  bom  reversing  or  modifying 
any  determination  made  by  a  State  or 
county  committee. 

(e)  The  initial  "actively  engaged  In 
farming"  and  "person"  determinations 
shall  be  made  within  80  days  after  the 
producer  files  the  required  forms  and 
any  other  supporting  documentation 
needed  in  making  such  determinations. 
If  the  determination  is  not  made  within 
60  days,  the  producer  will  receive  a 
determination  for  that  program  year  that 
reflects  the  determination  sought  by  the 
producer  unless  the  Deputy 
Administrator  determines  that  the  - 
producer  did  not  follow  the  farm 
operating  plan  that  was  presented  to  the 
cotmty  or  State  committee  for  sutdi  year. 

(f)  Initial  determinations  concerning 
the  provisions  of  this  part  shall  not  be 
made  by  a  county  FSA  office  with 
respect  to  any  hrm  operating  plan  that 
is  for  a  joint  operation  with  more  than 
five  members. 

|140a3    DcAnWona. 

(a)  The  terms  defined  in  pari  718  of 
this  chapter  shall  be  applicable  to  this  - 
part  and  all  documents  issued  in 
accordance  with  this  part,  except  as 
otherwise  provided  in  this  section. 

(b)  The  following  definitions  shall 
also  be  applicable  to  this  part: 

Active  personal  labor.  Active  personal 
labor  is  personally  providing  physical 
activities  necessary  in  a  fanning 
operation,  including  activities  involved 
in  land  preparation,  planting, 
cultivating,  harvesting,  and  marketing  of 
agricultural  commodities  in  the  bnning 
operation.  Other  physical  activities 
include  those  phyaicsl  activities 
required  to  establish  and  maintain 
conserving  cover  crops  on  conserving 
use  and  CRP  acreages  and  those  * 

physical  activities  necessary  in  livestock 
operations. 

Active  persona]  management.  Active 
personal  management  is  personally 
providing: 

(1)  The  general  supervision  and 
direction  of  activities  and  labor 
involved  in  the  farming  operadon;  or 

(2)  Services  (whether  performed  on- 
site  or  off-site)  leaaonebly  related  and 


necessary  to  the  fanning  operation, 
including: 

(i)  Supervision  of  activities  necessary 
in  the  hnsing  operation,  including 
activities  invoked  in  land  prapanlion. 
planting,  cultivating,  harvesting,  and 
marketing  of  agricultural  commodities, 
as  well  as  activities  required  to  establish 
and  maintain  conserving  cover  crops  on 
conserving  use  and  CRP  acreage  and 
activities  required  in  UvesttKk 
operations; 

(ii)  Business-related  actitms,  which 
include  discretionary  decision  malr^ng: 

(iii)  Evaluation  of  the  firumcial 
condition  and  needs  of  the  fiarming 
operation: 

(iv)  Assistance  in  the  structuring  or 
preparation  of  financial  reports  or 
analyses  for  the  lanning  operation: 

(vj  Consultations  in  or  structuring  of 
business-ralated  financing  arrangements 
for  the  farming  operation; 

(vi)  Marketing  and  promotion  of 
agricultural  commodities  produced  by 
the  farming  operation; 

(vii)  Acquiring  technical  information 
used  in  the  farming  operation;  and 

(viii)  Any  other  management  function 
raasonably  necessar>'  to  conduct  the 
fanning  operation  aiid  for  which  service 
the  farming  operation  would  ordinarily 
be  charged  a  fee. 

Alien.  Any  person  not  a  citizen  or 
national  of  the  United  States. 

Lawful  Alien.  Any  person  who  b  not 
a  citizen  or  national  of  the  United  Sutes 
but  who  is  admitted  into  the  United 
States  for  permanent  residence  tmder 
the  Immigration  and  Netionahty  Act 
and  possesses  a  vahd  Alien  Registration 
Receipt  Card  (Form  1-551  or  1-151). 

(2)  [Reserved) 

Capital.  Capital  consists  of  the 
funding  provided  by  an  individual  or 
entity  to  the  farming  operation  in  order 
for  such  operation  to  conduct  fanning 
activities.  In  determining  whether  an 
individual  or  entity  has  contributed 
capital,  in  the  form  of  fiuiding,  to  the 
farming  operation,  such  capital  must 
have  been  derived  from  a  fimd  or 
accoimt  separate  and  distinct  from  that 
of  any  other  individual  or  entity 
involved  in  such  operation.  Capital  does 
not  include  the  value  of  any  labor  or 
management  that  is  contributed  to  the 
farming  operation  or  any  outlays  for 
land  or  equipment.  A  capital 
contribution  may  be  a  direct  out-of- 
pocket  input  of  a  specified  sum  or  an 
amoimt  borrowed  by  the  individual  or 
entity. 

(1)  With  respect  to  a  brming 
operation  conducted  by  an  individual,  a 
joint  operation  in  which  the  capital  is 
contributed  by  a  member  of  the  jomt 
operation  or  an  entity,  such  capital 
contributed  to  meet  the  requirements  of: 
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(i)  Section  1400.201(b)  must  be 
contributed  directly  by  the  individual  or 
entity  and  must  not  be  acquired  as  a 
result  of  a  loan  made  to,  guaianteed,  or 
secured  by: 

(A)  Any  other  individual,  joint 
operation,  or  entity  that  has  an  intsito 
in  such  farming  operation: 

(B)  Such  individual,  joint  operation, 
or  entity  by  any  other  individual,  joint 
operation,  or  entity  that  has  an  interest 
in  such  forming  operation;  or 

(C)  Any  other  individual,  joint 
operation,  or  entity  in  whose  fanning 
operation  such  individual,  joint 
operation,  or  entity  has  an  interest;  and 

(ii)  Sections  1400.6  and  1400.201(d) 
must  be  contributed  directly  by  the 
individual  or  entity  and  if  acquired  as 
^a  result  of  a  loan  inade  to,  guaranteed, 
or  secured  by  the  individuals,  joint 
operations,  or  entities  listed  in 
paragraphs  (l)(i)(A)  through  (l)(i)(C)  of 
this  definition,  the  loan  must  bear  the 
prevailing  interest  rate;  and 

(2)  With  respect  to  a  fanning 
operation  conducted  by  a  joint 
operation  in  which  the  capital  is 
contributed  by  such  joint  operation, 
such  capital  contributed  to  meet  the 
requirements  of: 

(i)  Section  1400.201(b)  must  be 
contributed  directly  by  the  joint 
operation  and  must  not  be  acquired  as 
a  result  of  a  loan  made  to,  guaranteed, 
oriecuredby: 

(A)  Any  iiidividual,  entity,  or  other 
joint  operation  that  has  an  interest  in 
such  farming  operation,  including  either 
joint  operation's  members; 

(B)  Such  joint  operation  by  any 
individual,  entity,  or  other  joint 
operation  that  has  an  interest  in  such 
tanning  operation;  or 

(C)  Any  individual,  entity,  or  other 
joint  operation  in  whose  forming 
operation  such  joint  operation  has  an 
interest. 

(ii)  Sections  1400.6  and  1400.201(d) 
must  be  contrihuted  directly  by  the  joint 
operation  and  if  acquired  as  a  result  of 
a  loan  made  to,  guaranteed,  or  secured 
by  the  individuals,  entities,  or  joint 
operations  listed  in  paragraphs  (2)(i)(A) 
through  (2)(i)(C)  of  this  definition,  the 
loan  must  bear  the  prevailing  intorest 
rate. 

Bndty.  An  entity  is  a  corporation, 
(oint  stock  company,  association, 
limited  partnership,  limited  liability 
partnership,  limited  liability  company, 
irrevocable  trust,  revocable  trust,  estate, 
charitable  organization,  or  other  similar 
organization,  including  any  such 
organization  participating  in  the  forming 
operation  as  a  partner  in  a  general 
partnership,  a  participant  in  a  joint 
venture,  a  grantor  of  a  revocable  trust. 


or  as  a  participant  in  a  similar 
organization. 

Equipment.  Equipment  is  the 
machinery  and  implements  needed  by 
the  forming  operation  to  conduct 
activities  of  the  farming  operation, 
including  machinery  and  implements 
involvod  in  land  preparation,  planting, 
cultivating,  harvesting,  or  marketing  of 
the  crops  involved.  Equipment  also 
includes  machinery  and  implements 
needed  to  establish  and  maintain 
conserving  cover  crtips  on  conaervuog 
use  and  CRP  acreages  and  those  needed 
to  conduct  livestock  operations. 

(1)  With  respect  to  a  farming 
operation  conducted  by  an  individual, 
entity  or  joint  operation  in  which  the 
equipment  is  contributed  by  a  member 
of  the  joint  operation,  such  equipment 
contributed  to  meet  the  requirements  of: 

(i)  Section  1400.201(b)  must  be 
contributed  directly  by  the  individual  or 
entity  and  must  not  be  acquired  as  a 
result  of  a  loan  made  to,  guaranteed,  or 
secured  by: 

(A)  Any  other  individual,  joint 
operation,  or  entity  that  has  an  interest 
in  such  fanning  operation. 

(B)  Such  individual,  joint  operation, 
or  entity  by  any  other  individual,  joint 
operation,  or  entity  that  has  an  interest 
in  such  farming  operation;  or 

(O  Any  other  individual,  joint 
operation,  or  entity  in  whose  forming 
operation  such  individual,  joint 
operation,  or  mtity  has  an  interest. 

(U)  Sections  1400.6  and  1400.201(d) 
must  be  contributed  directly  by  the 
individual  or  entity  and  if  acquired  as 
a  result  of  a  loan  made  to,  guaranteed, 
or  secured  by  the  individuals,  joint 
operatioiu,  or  entities  listed  in 
paragraphs  (l)(i)(A)  through  (l)(i)(C)  of 
this  deBnition,  the  loan  must  bear  the 
prevailing  interest  rate. 

(2)  With  respect  to  a  forming 
operation  conducted  by  a  joint 
operation  in  which  the  equipment  is 
contributed  by  such  joiru  operation, 
such  equipment  contributed  to  meet  the 
requirements  of: 

(i)  Section  1400.201(b)  must  be 
contributed  directly  by  the  joint 
operation  and  must  not  be  acquired  as 
a  result  of  a  loan  made  to,  guaranteed, 
or  secured  by: 

(A)  Any  individual,  entity,  or  other 
joint  operation  that  has  an  interest  in 
such  farming  operation,  including  either 
joint  operation's  members. 

(B)  Such  joint  operation  by  any 
individual,  entity,  or  other  joint 
operation  that  has  an  interest  in  such 
forming  operation;  or 

(C)  AJoy  individual,  entity,  or  other 
joint  operation  in  whose  farming 
operation  such  joint  operation  has  an 
interest;  and 


(ii)  Sections  1400.6  and  1400.201(d) 
must  be  contributed  directly  by  the  joint 
operation  and  if  listed  as  a  result  of  a 
loan  made  to.  guaranteed,  or  secured  by 
the  individuals,  entities,  or  joint 
operations  provided  in  paragraphs 
(2)(iMA)  through  (2)(i)(C)  of  this 
definition,  the  loan  must  bear  the    ' 
prevailing  interest  rate. 

(3)  Such  equipment  may  be  leased 
from  any  source.  If  such  equipment  is 
leased  from  another  individual  or  entity 
with  an  interest  in  the  forming 
operation,  such  equipment  must  be 
leased  at  a  fair  market  value. 

Family  member.  The  term  family 
member  means  an  individual  to  whom 
another  member  in  the  farming 
operation  is  related  as  lineal  ancestor, 
lineal  descendant,  or  sibling,  including 
spouses  of  those  individuals  who  do  not 
make  a  significant  contribution  to  the 
forming  operation  themselves. 

Farming  operation.  A  farming 
operation  is  a  business  enterprise 
engaged  in  the  production  of 
agricultural  products  that  is  operated  by 
an  individual,  entity,  or  joint  operation 
and  is  eligible  to  receive  payments, 
directly  or  indirectly,  under  one  or  mora 
of  the  programs  specified  in  $  14(X).l. 
An  entity  or  individual  may  have  more 
than  one  farming  operation  if  such 
individual  or  entity  is  a  member  of  one 
or  more  joint  operations. 

Interest  in  a  Farming  Operation.  An 
individual,  entity  or  joint  operation  has 
an  interest  in  a  farming  operation  if  the 
individual,  entity  or  joint  operation: 

(1)  Owns  or  rents  the  land; 

(2)  Has  an  interest  in  the  agricultural 
commodities  produced;  or 

(3)  Is  a  member  of  a  joint  operation 
that  either  owns  or  rents  the  land  or  has 
an  intorest  in  the  agricultural 
commodities  produced. 

brevocable  trust.  All  trusts  shall  be 
considered  to  be  revocable  trusts,  except 
a  trust  may  be  considered  to  be  an 
irrevocable  trust  if  it  is  a  trust: 

(1)  That  may  not  be  modified  or 
terminated  by  the  grantor, 

(2)  In  the  corpus  of  which  the  grantor 
does  not  have  any  future,  contingent  or 
remainder  interest:  and 

(3)  If  esublished  after  January  1, 1987, 
that  does  not  provide  for  the  transfer  of 
the  corpus  of  the  t^ust  to  the  remainder 
beneficiary  in  less  than  20  years  from 
the  date  the  trust  is  established  except 
in  cases  where  the  traiufer  is  contingent 
upon  either  the  remainder  twneficiary 
achieving  at  least  the  age  of  majority  or 
the  death  of  the  grantor  or  income 
beneficiary. 

Joint  operation.  A  joint  operation  is  a 
general  partnership,  joint  venture,  or 
other  similar  btisinesa  organization. 


Land.  Land  is  farmland  that  meets  the 
specific  raquiremania  of  the  applicabia 
prooam. 

(1)  With  respect  to  a  forming 
operation  conducted  by  an  individual,  a 
joint  operation  in  which  the  land  is 
contributed  by  a  mend)er  of  the  joint 
operation,  or  an  entity,  such  land 
contributed  to  meet  the  requirements  of: 

(i)  Section  1400.201(b)  must  be 
contributed  directly  by  the  individual  or 
entity  and  must  not  be  acquired  as  a 
result  of  a  loan  made  to,  guaranteed,  or 
sectuedby: 

(A)  Any  other  individual,  joint 
operation,  or  entity  that  has  an  interest 
in  such  forming  operation; 

(B)  Such  individual,  joint  operation, 
or  entity  by  any  other  individual,  joint 
operation,  or  entity  that  has  an  interest 
in  such  farming  operation;  or 

(C)  Any  other  individual,  joint 
operation,  or  entity  in  whose  fanning 
operation  such  individual,  joint 
operation,  or  entity  has  an  interest;  and 

(ii)  Sections  1400.6  and  1400.201(d) 
must  be  contributed  directly  by  the 
individual  or  entity  and  if  acquired  as 
a  result  of  a  loan  made  to,  guaranteed, 
or  secured  by  the  individuals,  joint 
operations,  or  entities  listed  in 
paragraphs  (l)(i)(A)  tljrough  (l)(i)(C)  of 
this  definition,  the  loan  must  bear  the 
prevailing  interest  rate;  and 

(2)  With  respect  to  a  farming 
operation  conducted  by  a  joint 
op«ation  in  which  the  land  is 
contributed  by  such  joint  operation, 
such  land  contributed  to  meet  tba 
requirements  of: 

(i)  SecUon  1400.201(b)  must  be 
contributed  directly  by  the  joint 
operation  and  must  not  be  acquired  as 
a  result  of  a  loan  made  to,  gusianteed, 
or  secured  by: 

(A)  Any  individual,  entity,  or  other 
joint  operation  that  has  an  interest  in 
such  farming  operation,  including  either 
joint  operation's  members; 

(B)  Such  joint  operation  by  any 
individual,  entity,  or  other  joint 
operation  that  has  an  interest  in  such 
forming  operation;  or 

(C)  Any  individual,  entity,  or  other 
joint  operation  in  whose  forming 
operation  such  joint  operation  has  an 
interest;  and 

(ii)  Sections  1400.6  and  1400.201(d) 
must  be  contributed  directly  by  the  joint 
operation  and  if  acquired  as  a  result  of 
.a  loan  made  to,  guaranteed,  or  secured 
by  the  individuals,  entities,  or  joint 
operations  provided  in  paragraphs 
(2)(i)(A)  through  (2)(i)(C)  of  this 
definition,  the  loan  must  bear  the 
prevailing  interest  rate. 

(3)  Suds  land  may  be  leased  from  any 
source.  If  such  land  is  leased  from 
another  individual  or  entity  with  an 


interest  in  the  forming  operation,  such 
land  must  be  leased  at  a  foir  market 
value. 
Payment.  A  payment  includes: 

(1)  Payments  made  in  acconlance 
with  part  1412  of  this  chapter; 

(2)  Loan  gains  and  loan  deficiency 
payments  made  in  accordance  with 
parts  1421  and  1427  of  this  chapter, 

(3)  CRP  annual  rental  payments  made 
in  accordance  with  parts  704  of  this  title 
and  1410  of  this  chapter 

(4)  AC7  cost-share  payments  made  in 
accordance  with  part  701  of  this  title; 

(5)  Non-Insured  Crop  Disaster 
Assistance  Program  (NAP)  payments: 
and 

(6)  With  respect  to  other  programs, 
any  payments  designated  in  individual 
prtjgram  regulations. 

Payment,  loan,  or  benefit.  A  payment, 
loan,  or  benefit  made  in  accordaru:e 
with  the  1996  Act,  the  CCC  Charter  Act, 
or  Subtitle  D  of  the  1985  Act.  which 
results  in  a  direct  expenditure  by  the 
CCC  or  any  other  agency  of  the  Federal 
Government,  including  a  payment  made 
in  accordance  with  part  1401  of  this 
title.  Such  term  does  not  include  the 
establishment  of  contract  acreages,  farm 
pn3gram  payment  yields,  acreage 
allotments,  marketing  quotas,  and 
similar  program  pro\^ons. 

Permitted  entity.  A  permitted  entity  is 
an  entity  designated  annually  by  an 
individual  that  is  to  receive  a  payment, 
loan,  or  benefit  under  a  program 
specified  in  $  1400.1(a). 

Person.  (1)  A  person  is: 

(i)  An  individual,  including  any 
individual  participating  in  a  forming 
operation  as  a  partner  in  a  general 
partnership,  a  participant  in  a  joint 
venture,  or  a  participant  in  a  similar 
entity; 

(ii)  A  corporation,  joint  stodc 
company,  association,  limited 
partnership,  limited  liability 
partnership,  limited  liability  company, 
irrevocable  trust,  revocable  trust 
combined  with  the  grantor  of  the  trust, 
estate,  or  charitable  organization, 
including  any  such  entity  or 
organization  participating  in  the  farming 
operation  as  a  partner  in  a  general 
partnership,  a  participant  in  a  joint 
venture,  a  grantor  of  a  revocable  trust, 
or  as  a  participant  in  a  similar  entity; 
and 

(iii)  A  State,  political  subdivision,  or 
agency  thereof. 

(2)  In  order  for  an  individual  or  entity, 
other  than  an  individual  or  entity  that 
is  a  member  of  a  joint  operation,  to  be 
considered  a  separate  person  for  the 
purposes  of  this  part,  in  addition  to 
other  provisions  of  this  part,  the 
individual  or  entity  must: 


(i)  Have  a  separate  and  distit>ct 
interest  in  the  land  or  the  crop  involved; 

(ii)  Exercise  separate  responsibility  for 
such  interest;  and 

(iii)  Maintain  funds  or  accounts 
separate  from  that  of  any  other 
individual  or  entity  for  such  interest. 

(3)  With  respect  to  an  individual  or 
entity  that  is  a  member  of  a  joint 
operation,  such  individual  or  entity  will 
have  met  the  requirements  of  paragraph 
(2)  of  this  definition  if  the  joint 
operation  meets  the  requirements  of 
such  paragraph. 

(4)  Any  cooperative  association  of 
producers  that  markets  commodities  for 
producers  shall  not  be  considered  a 
person  with  respect  to  the  commodities 
so  marketed  for  producers. 

Pubiic  school.  A  public  school  is  a 
primary,  elementary,  secondary  school, 
college,  or  univeraity  that  is  directly 
administered  imder  the  authority  of  a 
governmental  body  or  that  receives  a 
predominant  amount  of  its  financing 
from  public  funds. 

Sharecropper.  An  individual  who 
performs  work  in  connection  with  the 
production  of  the  crop  under  the 
supervision  of  the  operator  and  who 
receives  a  share  of  such  crop  in  return 
for  the  provision  of  such  labor. 

Significant  contribution.  A  significant 
contribution  is  the  provision  of  the 
foUoviring  to  a  farming  operation  by  an 
individual  or  entity: 

(l](i)  With  respect  to  land,  capital,  or 
equipment  contributed  by  an  individual 
or  entity,  a  contribution  that  has  a  value 
at  least  equal  to  SO  pert:ent  of  the 
individual's  or  entity's  commensurate 
share  of: 

(A)  llie  total  value  of  the  capital 
necessary  to  conduct  the  farming 
operation; 

(B)  The  total  rental  value  of  the  land 
necessary  to  conduct  the  forming 
operation; 

(C|  The  total  rental  value  of  the 
equipment  necessary  to  conduct  the 
forndng  operation;  or 

(ii)  if  the  contribution  by  an 
individual  or  entity  consists  of  any 
combination  of  land,  capital,  and 
equipment,  such  combined  contribution 
must  have  a  value  at  least  equal  to  30 
percent  of  the  individual's  or  entity's 
comrapisurate  share  of  the  total  value  of 
the  fatining  operation: 

(2)  With  respect  to  active  personal 
labor,  an  amount  which  is  the  smaller 
of: 

(i)  1 ,000  hours  per  calendar  year;  or 

(il)  50  percent  of  the  total  hours  that 
would  be  necessary  to  conduct  a 
fanning  operation  that  is  comparable  in 
size  to  such  individual's  or  entity's 
commensurate  share  in  the  forming 
operation; 
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(3)  WHh  respect  to  active  personal 
management,  activities  that  are  critical 
to  (he  proBtability  of  the  ferming 
opention,  taking  into  consideration  the 
individual's  or  entity's  commensurate 
share  in  the  farming  operation;  and 

(4)  With  respect  to  a  comtunation  of 
active  personal  labor  and  aeuve 
personal  management,  when  neither 
contribution  individually  meets  the 
requirements  oF  paragraphs  (2)  and  (3) 
of  this  definition,  a  combination  of 
active  personal  labor  and  active 
personal  management  that,  when 
viewed  together,  results  in  a  critical 
impact  on  the  proBtability  of  the 
farming  operation  in  an  amount  at  leest 
equal  to  either  the  significant 
contribution  of  active  personal  labor  or 
active  personal  management  as 
provided  in  paragraphs  (2)  and  (3)  o( 
this  definition. 

Substantial  amount  of  active  perso/iof 
Ja6or.  Substantial  amount  of  active 
personal  labor  means  the  provision  of 
active  personal  labor  in  an  amount  that 
is  the  smaller  of: 

(1)  1,000  hours  per  calendar  year  or 

(2)  SO  percent  of  the  total  hours  that 
would  be  necessary  to  conduct  a 
forming  operation  that  is  comparable  in 
size  to  such  individual's  or  entity's 
commensurate  share  in  the  farming 
operation. 

Substantial  beneficial  interest.  A 
substantial  beneficial  interest  in  an 
entity  is  an  interest  of  10  percent  or 
more.  In  determining  whether  such  an 
interest  equals  at  least  10  percent,  all 
interests  in  the  entity  that  are  owned  by 
an  individual  or  entity  directly  or 
indirectly  through  such  means  as 
ownership  of  a  corporation  that  owns 
the  entity  shall  be  taken  into 
consideration.  In  order  to  ensuie  that 
the  provisions  of  this  part  are  not 
circumvented  by  an  individual  or  entity, 
the  Deputy  Administrator  may 
determine  that  an  ownership  interest 
requirement  of  less  than  10  percent 
shall  be  applied  to  such  individual  or 
entity. 

Total  value  of  the  farming  operation. 
The  total  value  of  the  farming  operation 
is  the  total  of  the  costs,  excluding  the 
value  of  active  personal  labor  and  active 
personal  management  contributed  by  a 
person  who  is  a  member  of  the  (arming 
operation,  needed  to  carry  out  the 
forming  operation  for  the  year  for  which 
the  determination  is  made. 

11400.4    Indiaii  tribal  ventures. 

An  individual  American  Indian  who 
receives  payments  through  other  than 
an  Indian  tribal  venture  is  required  to 
certify  that  they  will  not  accrue  total 
payments,  including  payments  made  to 
the  Indian  tribal  venture  and  to  the 


individual  American  Indian,  in  excess 
of  the  applicable  payment  limitation  for 
programs  specified  in  §  1400.1. 

11400.5   aeiiameerdevlee. 

(a)  All  or  any  part  of  the  payment 
otherwise  due  a  person  on  all  farms  in 
which  the  persqp  has  an  interest  may  be 
withheld  or  be  required  to  be  refunded 
if  the  person  adopts  or  participates  in 
adopting  a  scheme  or  device  designed  to 
evade  this  part  or  that  has  the  eHect  of 
evading  this  part.  Such  acts  shall 
include,  but  are  not  limited  to: 

*  (1)  Concealing  information  that  a%cts 
the  application  of  this  part; 

(2)  Submitting  false  or  erroneous 
information;  or 

(3)  Creating  fictitious  entities  for  the 
purpose  of  concealing  the  interest  of  a 
person  in  a  farming  operation. 

(b)  If  the  Deputy  Administrator 
determines  that  a  person  has  adopted  a 
scheme  or  device  to  evade,  or  that  has 
the  purpose  of  evading,  the  provisions 
of  sections  1001 ,  1001  A.  or  IODIC  of  the 
1985  Act  such  penoo  shall  be  ineligible 
to  receive  payments  under  the  programs 
specified  in  %  1400.1  with  respect  to  the 
year  for  which  such  scheme  or  device 
was  adopted  and  the  succeeding  year. 

( 1400.6  Commansurata  contrlbutlone. 
In  order  to  be  considered  eligible  to 
redsive  payments  under  the  programs 
specified  in  §  1400.1  an  individual  or 
entity  specified  in  §S  1400.202  through 
1400.210  must  have: 

(a)  A  share  of  the  profits  or  losses 
from  the  farming  operation  that  is 
commensurate  with  the  individual's  or 
entity's  contribution  to  the  operation; 
and 

(b)  Contributions  to  the  fanning 
operation  that  are  at  risk. 

11400.7    Jomt  and  severe*  NaMHIy. 

If  two  or  more  individuals  or  entities 
are  considered  to  be  one  person  and  the 
total  payment  received  is  in  excess  of 
the  applicable  payment  limitation 
prt>vision.  such  individuals  or  entities 
shall  be  jointly  and  severally  liable  for 
any  liability  that  arises  therefrom.  The 
provisions  of  this  section  shall  be 
applicable  in  addition  to  any  liability 
that  arises  under  a  criminal  or  civil 
statute. 


(1400.8 

Actions  talcen  by  an  individual  or  an 
entity  in  good  faith  on  action  or  advice 
of  an  authorized  representative  of  the 
Deputy  Administrator  may  be  accepted 
as  meeting  the  requirements  of  this  part 
to  the  extent  the  Deputy  Administrator 
deems  necessary  to  provide  fair  and 
equitable  treatment  to  such  individual 
or  entity. 


11400.0    Appaata. 

(a)  Any  person  may  obtain 
reconsideration  and  review  of 
determinations  made  imder  this  part  in 
accordance  with  the  appeal  regulations 
set  forth  at  part  780  of  this  title.  With 
respect  to  such  appeals,  the  applicable 
reviewing  authority  shall: 

(1)  Schedule  a  hearing  with  respect  to 
the  appeal  within  45  days  following 
receipt  of  the  written  appeal;  and 

(2)  Issue  a  determination  within  60 
days  following  the  hearing. 

(b)  The  time  limitations  provided  in 
paragraph  (a)  shall  not  apply  if: 

(1)  The  appellant,  or  the  appellant's 
representative,  requests  a  postponement 
of  the  scheduled  hearing: 

(2)  The  appellant,  or  the  appellant's 
representative,  requests  additional  time 
follotving  the  hearing  to  present 
additional  information  or  a  written 
closing  statement: 

(3)  'The  appellant  has  not  timely 
presented  information  to  the  reviewing 
authority;  or 

(4)  An  investigation  by  the  Office  of 
Inspector  General  is  ongoing  or  a  court 
proceeding  is  involved  that  affects  the 
amount  of  payments  a  person  may 
receive. 

(c)  If  the  deadlines  provided  in 
paragraphs  (a}  and  (b)  of  this  section  are 
not  met,  the  relief  sought  by  the 
producer's  appeal  will  be  granted  for  the 
applicable  crop  year  unless  the  Deputy 
Administrator  determines  that  the 
producer  did  not  follow  the  farm 
operaUng  plan  initially  presented  to  the 
county  committee  for  the  year  that  is  the 
subject  of  the  appeal. 

(d)  An  appellant  may  waive  the 
provisions  of  patsgrephs  (a)  and  (b)  of 
this  section. 

}t40ai0    Papenaofk  Reduction  Act 


The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
the  provisions  of  44  U.S.C.  Chapter  35 
and  have  been  assigned  OMB  control 
number  0560-0096. 

Subpart  B — Pataon  Oalarmlnatlona 

(14O0.10O    Tlmtng  lor  detsimMng  status 
of( 


(a)  Except  as  otherwise  set  forth  in 
this  part,  for  the  1996  program  or  fiscal 
year,  the  status  of  an  individual  or 
entity  on  luly  12, 1996.  shall  be  the 
basis  on  which  determinations  are  made 
in  accordance  with  this  part.  Except  as 
otherwise  set  forth  in  this  part,  for  1997 
and  subsequent  years,  the  status  of  an 
individual  or  entity  on  April  1  of  the 
applicable  program  or  fiscal  year,  shall 


be  the  basis  on  which  determinations 
are  made  in  accordance  with  this  part 
(b)  Actions  taken  by  an  individual  or 
entity  after  the  applicable  status  date  set 
forth  in  paragraph  (a)  of  this  section,  but 
on  or  before  the  final  harvest  date  of  the 
last  contract  commodity  in  the  area,  as 
determined  by  the  Deputy 
Administrator,  shall  not  be  used  to 
determine  whether  there  has  been  an 
increase  in  the  number  of  persons  for 
the  apphcable  program  or  fiscal  year. 
Actions  taken  by  a  person  alter  the 
status  date  set  forth  in  paragraph  (a)  of 
this  section,  but  on  or  before  the  harvest 
of  the  last  contract  commodity  in  the 
area,  shall  be  used  to  determine  whether 
there  has  been  a  decrease  in  the  number 
of  persons  for  the  applicable  program  or 
fiscal  year. 


|l40ai01 


(a)  A  limited  partnership,  limited 
liability  partnerahip,  limited  liability 
company,  corporation,  or  other  fiimiliif 
entity  shall  be  considered  to  be  a  person 
separate  fiom  an  individual  partner, 
stockholder,  or  member  except  that  a 
limited  partnership,  limited  Uability 
partnership,  limited  liability 
corporation,  corporation,  or  other 
similar  entity  in  which  more  than  50 
percent  of  the  interest  in  such  limited 
partnership,  limited  liability 
partnership,  limited  liability 
corporation,  corporation,  or  other 
similar  entity  is  owned  by  an  individual 
(including  the  interest  owned  by  the 
individiuil's  spouse,  minor  children, 
and  trusts  for  the  benefit  of  such  minor 
children)  or  by  an  entity  shall  not  be 
considered  as  a  separate  person  from 
such  individual  or  entity. 

(b)  If  the  same  two  or  more 
individuals  or  entities  own  more  than 
50  percent  of  the  interest  in  each  of  two 
or  more  limited  partnerships, 
corporations,  or  other  similar  entities 
engaged  in  farming,  all  such  limited 
partnerships.  Limited  liability 
partnership,  limited  liability  company, 
corporations,  or  other  similar  entities 
shall  be  considered  to  be  one  person. 

(c)  The  percentage  share  of  the 
interest  in  a  limited  partnership,  limited 
liability  partnership,  limited  liability 
company,  corporation,  or  other  similar 
entity  that  is  owned  by  an  individual  or 
other  entity  shall  be  determined  as  of 
the  status  date  set  forth  in  paragraph  (a) 
of  this  section.  If  a  partner,  stockholder, 
or  member  acquires  an  interest  ifi  the 
limited  partnerahip,  corporation,  or 
other  similar  entity  after  such  date,  and 
on  or  before  the  harvest  of  the  last 
contract  commodity  in  the  area  as 


determined  by  the  Deputy 
Administrator,  the  amount  of  any  such 
interest  shall  be  included  in 
determining  the  total  ownership  interest 
of  such  partner,  stockholder,  or  member. 

(d)  Where  there  is  only  one  class  of 
stock  or  other  similar  unit  of  ownership, 
an  individual's  or  entity's  peicentage 
share  of  the  limited  partnership,  limited 
Uability  partnership,  limited  liability 
company,  corporation,  or  other  similar 
entity  shall  be  based  upon  the 
outstanding  shares  of  stock  or  other 
similar  unit  of  ownership  held  by  the 
individual  or  entity  and  compared  to 
the  total  outstanding  shares  of  Stock  or 
other  similar  unit  of  ownership.  If  the 
limited  partnership,  limited  liability 
paitnership,  limited  liability  company, 
corporation,  or  other  similar  entity  has 
more  than  one  class  of  stock  or  other 
unit  of  ownership,  the  percentage  share 
of  the  limited  partnership,  limited 
liability  partnership,  limited  liability 
company,  corporation,  or  other  similar 
entity  owned  by  an  individual  or  entity 
shall  be  determined  by  the  Deputy 
Administrator  on  the  basis  of  market 
quotations.  If  market  quotations  are 
lacking  or  are  too  scarce  to  be 
recognized,  such  percentage  share  shall 
be  determined  by  the  Deputy 
Administrator  on  the  basis  of  all 
relevant  focton  affecting  the  fair  market 
value  of  such  stock  or  other  unit  of 
ownership,  including  the  various  rights 
and  privileges  that  are  attributed  to  each 
such  class. 

11400102    JoMopafanona. 

Members  of  joint  operations  may  be 
separately  treated  as  a  person  in 
accordance  with  the  requirements  of 
this  pert.  However,  membere  of  a  joint 
operation  may  request  to  be  jointly 
treated  as  one  person  for  the  purposes 
of  this  part. 

|1400i103    Tniala. 

(a)  A  trust  shall  be  considered  to  be 
a  person  separate  from  the  individual 
income  beneficiaries  of  the  trust  except 
that  a  trust  that  has  a  sole  income 
beneficiary  shall  not  be  considered  to  be 
a  separate  person  from  such  income 
beneficiary. 

(b)  Where  two  or  more  irrevocable 
trusts  have  common  Income 
beneficiaries  (iru:luding  a  spouse  and 
minor  children)  with  more  than  a  50 
percent  interest,  all  such  trusts  shall  be 
considered  to  be  one  person. 

(c)  A  revocable  trust  and  the  grantor 
of  such  revocable  trust  shall  be 
considered  to  be  one  person. 


one  person  with  respect  to  an  heir,  the 
estate  shall  also  be  considered  to  be  one 
person  with  such  heir. 


f140ai06 

(a)  With  respect  to  any  married 
couple,  the  husband  and  wife  shall  be 
considered  to  be  one  person  except  that 
a  husband  and  wife,  who: 

(1)  Prior  to  their  marriage  were 
separately  engaged  in  unrelated  forming 
operations,  will  be  determined  to  be 
separate  persons  with  respect  to  such 
farming  operations  so  long  as  such 
operations  remain  separate  and  distinct 
bom  any  farming  operation  conducted 
by  the  other  spouse;  or 

(2)  Except  as  provided  in  paragraph 
(b),  do  not  hold,  directly  or  indirectly, 
a  substantial  beneficial  interest  in  more 
than  one  entity  (including  themselves) 
engaged  in  farm  operations  that  also 
leceive  payments  as  a  separate  person 
from  either  spouse,  the  spouses  may  be 
considered  as  separate  persons  if  each 
spouse  otherwise  meets  the 
requirements  under  this  part  to  be 
considered  a  separate  person  and  is 
otherwise  eligible  to  receive  payment. 

(b)  With  respect  to  any  interest  in  on 
estate,  for  2  program  years  after  the 
program  year  in  which  the  individual 
died,  a  husband  and  wife  shall  not  be 
considered  as  having  an  interest  in  an 
entity  to  the  extent  resulting  from  such 
interest  in  an  estate  for  purposes  of 
determining  persons. 


|i4oai04 

If  the  deceased  individual  had  lived 
and  would  have  been  considered  to  be 


fi4oaioe 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  minor,  including  a 
minor  who  is  the  beneficiary  of  a  trust 
or  who  is  an  heir  of  an  estate,  and  the 
parent  or  any  court-appointed  person 
such  as  a  guardian  or  conservator  who 
is  responsible  for  the  minor  shall  be 
considered  to  be  one  person. 

(b)  A  minor  may  be  considered  to  be 
a  separate  pereon  from  the  minor's 
parent  or  any  court  appointed  person 
such  as  a  guardian  or  conservatornvho 
is  responsible  for  the  minor,  if  thevEitior 
is  a  producer  on  a  farm  and  the  minor's 
parent  or  any  court  appointed  person 
such  as  guardian  or  conservator  who  is 
responsible  for  the  minor  does  not  have 
any  interest  in  the  form  on  which  the 
minor  is  a  producer  or  in  any 
production  from  such  form.  In  addition 
the  minor  must: 

(1)  Have  established  and  maintain  a 
separate  household  from  the  minor's 
parents  or  any  court-appointed  person 
such  as  a  guardian  or  conservator  who 
is  responsible  for  the  minor  and  such 
minor  personally  carries  out  the  forming 
activities  with  respect  to  the  minor's 
farming  operation  for  which  there  is  a 
separste  accoimting:  or 
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(2)  Not  liva  la  the  ume  household  as 
iuch  minor's  parent  and: 

(i)  Be  represented  by  a  court- 
appointed  guardian  or  coDservator  who 
is  responsible  for  the  minor:  and 

(ii)  Have  ownership  of  the  farm  vested 
in  (he  minor. 

(c)  A  person  shall  be  coosideted  to  be 
a  minor  until  the  age  18  is  reached. 
Court  proceedings  coofening  majority 
on  a  person  under  16  years  of  age  wilj 
not  oiange  such  person's  status  as  a 
minor. 

|140aiO7 


A  State,  political  subdivision  and 
agencies  thereof  shall  be  considered  to 
be  one  person. 


|1400i10l 

A  charitable  organizatiao,  including  a 
club,  society,  fraternal  or  religious 
organization,  shall  be  considned  to  be 
a  separate  person  to  (he  extent  that  such 
an  entity  is  engaged  in  the  pnxluction 
of  crops  as  a  separate  person,  except 
where  the  land  or  (ha  proceeds  from  (he 
farming  operation  may  transfer  to  an 
entity  that  exeicises  control  orauthorily 
over  such  organization. 

11400.109    Ctiangea  In  tanning  operaBona. 

Any  change  in  a  farming  operation 
thai  would  increase  the  number  of 
persons  to  which  the  provisions  of  this 
part  apply  must  be  bona  fide  and 
substantive.  If  bona  fide,  the  following 
shall  be  considered  to  be  substantive 
chants  in  the  farming  operation: 

(a)  The  addition  of  a  family  member 
to  a  Canning  operation  in  accordance 
with  S  1400.208,  except  that  such  an 
addiUon  will  not  afiect  the  status  of  any 
other  individual  or  entity  that  is  added 
to  the  fanning  operation; 

(b)  With  respect  to  a  landowner  only, 
a  change  from  a  cash  rent  to  a  share 
rent; 

(c)  An  increase  through  the 
acquisition  of  cropland  not  previously 
involved  in  the  fanning  operation  of 
approximately  20  percent  or  more  in  the 
total  cropland  involved  in  the  farming 
operation,  if  such  cropland  has  planting 
history  of  an  amount  at  least  normal  ibr 
the  ana: 

(d)  A  change  in  ownership  by  sale  or 
gift  of  a  significant  amount  of 
eiiuipment  from  an  individual  or  entity 
who  previously  has  been  engaged  in  a 
farming  operation  to  an  individual  or 
entity  who  has  not  been  involved  in 
such  operation.  The  sale  or  gift  of 
equipment  will  be  considered  to  be 
bona  fide  and  substantive  only  if  the 
tnnsferred  amount  of  such  equipment  is 
commensurate  with  the  new 
individual's  or  entity's  share  of  the 
bnning  oparatian: 


(e)  A  change  in  ownership  by  sale  or 
gift  of  a  significant  amount  of  land  from 
an  individual  or  entity  who  previously 
has  been  engaged  in  a  farming  operation 
to  an  individual  or  entity  who  has  not 
been  involved  in  such  operation.  The 
sale  or  gift  of  land  will  be  considered  to 
be  substantive  only  if  the  transferred 
amount  of  such  land  is  commensurate 
with  the  new  individual's  or  entity's 
share  of  the  farming  operation. 

Subpart  C— Actively  Engagad  In 
Fanning  OatwinlnaDona 

I1400J01    Oanaralprovlalonsfor 
oaaamiMnQ  vnisaienn  HflvMuei  oceMty 
la  aomaiy  en^agaa  ai  ■ 


(a)  To  be  considered  a  person  who  is 
eligible  to  receive  payments  with 
respect  to  a  particular  farming 
operation,  a  person  must  be  an 
individual  or  entity  actively  engaged  in 
farming  with  respect  to  sudi  operation. 

(b)  Actively  engaged  in  farming 
means,  except  as  otherwise  provided  in 
this  part,  that  the  individual  xa  entity, 
independently  makes  a  significant 
contribution  to  a  fanning  operation,  of: 

(1)  Capital,  equipment,  or  land,  or  a 
combination  of  capital,  equipment,  or 
land:  and 

(2)  Active  personal  labor  or  active 
personal  management,  or  a  combination 
of  active  personal  Ubor  and  active 
personal  marugement. 

(c)  In  determining  if  (he  individual  or 
entity  is  actively  contributing  a 
significant  amount  of  active  personal 
labor  or  active  personal  management  the 
foUoviring  factcts  shall  be  takan  into 
considenition: 

(1)  The  types  of  crops  and  livestock 
produced  by  the  farming  operation: 

(2)  The  normal  and  customary 
farming  practices  of  the  area:  and 

(3)  llie  total  amoimt  of  labor  and 
management  necessary  for  such  a 
farming  operation  in  the  area. 

(d)  In  order  to  be  considered  to  be 
actively  engaged  in  farming  an 
individual  or  entity  specified  in 

§§  1400.202  through  1400.210  must 
have: 

(1)  A  share  of  the  profits  or  losses 
from  the  fanning  operation 

"cnmmwisurate  with  the  individual's  or 
entity's  contributioo  to  the  operation; 
and 

(2)  Contributions  to  the  fanning 
operation  that  are  at  risk. 

I1400J02    ktdMdiMls. 

An  individual  shall  be  coiuidered  to 
be  actively  engaged  in  farming  with 
respect  to  a  farming  toleration  if  the 
individual  makes  a  significant 
contributi<m  of: 


(a)  Opital.  equipment,  or  land,  or  a 
combiiution  of  capital,  equipment,  or 
land:  and 

(b)  Active  personal  labor  or  active 
personal  management,  or  a  combination 
of  active  personal  labor  and  active 
personal  management. 

f1400.20S    JoMoparaOons. 

(a)  A  member  of  a  joint  operation 
shall  be  considered  to  be  actively 
engaged  in  farming  with  respect  to  a 
forming  operation  if  the  member  makes 
a  si^ificant  contribution  of: 

(1)  Capital,  equipment,  or  land  or  a 
coipbination  of  capi(al,  equipment,  or 
land;  and 

(2)  Active  personal  labor  or  active 
personal  management  or  a  combiiution 
of  active  personal  labor  and  active 
personal  management. 

(b)  If  a  joint  operation  separately 
makes  a  significant  contribution  of 
capital,  equipment,  or  land,  or  a 
combination  of  capital,  equipment,  or 
land,  and  the  joint  operation  meets  the 
provisions  of  $  1400.2011dl,  the 
members  of  the  joint  operation  who 
noke  a  significant  contribution  of  active 

,.persanal  management,  or  a  combination 
of  active  personal  labor  and  active 
personal  management  to  the  farming 
operation  shall  be  considered  to  be 
actively  engaged  in  farming  with  respect 
to  such  famung  operation. 

{1400.204    UmWad  permsraWpe.  HmWad 
NabWly  parkieraMpa,  Nmitad  KabMlty 


A  limited  partnership,  limited 
liability  partnership,  limited  liability 
company,  corporation,  or  other  similar 
entity  shall  be  considered  to  be  a<:tively 
engaged  in  farming  with  respect  to  a 
fanning  operation  if: 

(a)  Tne  entity  separately  makes  a 
significant  contribution  to  the  fanning 
operation  of  capital,  equipment,  or  land, 
or  a  combination  of  capital,  equipment, 
or  land:  and 

(b)  The  partners,  stockholders,  or 
members  collectively  make  a  significant 
contribution,  whether  compensated  or 
not  compensated,  of  active  personal 
labor,  active  personal  management,  or  a 
combination  of  active  personal  labor 
and  active  personal  management  to  the 
tanning  operation.  The  combined 
beneficial  interest  of  all  the  partners. 
stockholders,  or  members  providing 
active  personal  labor  or  active  personal 
management,  or  a  combination  of  active 
personal  labor  and  active  personal 
management  must  be  at  least  50  percent. 

11400,208    Truala. 

A  trust  shall  be  considered  to  be 
actively  engaged  in  farming  with  respect 
to  a  farming  operation  if: 


(a)  The  entity  separately  makes  a 
significant  contribution  to  the  fanning 
operation  of  capital,  equipment,  or  land, 
or  a  combination  of  capital,  equipment, 
or  land: 

(b)  The  income  beneficiaries 
collectively  make  a  significant 
contribution  of  active  personal  labor  or 
active  personal  management,  or  a 
combination  of  active  personal  tabor 
and  active  personal  management  to  the 
fanning  operation.  The  combined 
interest  of  all  the  income  beneficiaries 
providing  active  personal  labor  or  active 
personal  management,  or  a  combination 
of  active  personal  labor  and  active 
personal  management  must  be  at  least 
50  percent; 

(c)  The  trust  has  provided  a  tax 
identification  number  of  the  trust  unless 
the  trust  is  a  revocable  (rust  and  the 
grantor  is  the  sole  income  beneficiary; 
and 

(d)  The  trust  has  provided  a  copy  of 
(he  trust  agreement  to  the  county 
conunittee  unless  the  trust  is  a  revocable 
trust 


11400.208 

(a)  For  2  program  years  after  the 
program  year  in  which  an  individual 
dies  the  individual's  estate  shall  be 
considered  to  be  actively  engaged  in 
farming  if: 

(l)Tne estate  makes  a  significant 
contribution  of  either: 

(i)  Capital,  equlpmeot,  or  land;  or 

(ii)  A  combiiiatton  of  capital, 
equipment,  or  land;  and 

(2)  The  personal  representative  or 
heirs  of  the  estate  collectively  make  a 
significant  contribution  of  either: 

(i)  Active  personal  labor  or  active 
personal  management:  or 

(ii)  A  combination  of  active  personal 
labor  and  active  personal  management 

(b)  After  the  period  set  forth  in 
paragraph  (a)  of  this  section,  the 
deceased  individual's  estate  shall  not  be 
considered  to  be  actively  engaged  in 
farming  unless,  on  a  case  by  case  basis, 
the  Deputy  Administrator  determines 
that  the  estate  has  not  been  settled 
primarily  for  the  purpose  of  obtaining 
program  payments. 


11400,207 

A  person  who  is  a  landowner, 
including  landowners  with  an 
undivided  interest  in  land,  making  a 
significant  contribution  of  owned  land 
to  the  forming  operation,  shall  be 
considered  to  be  actively  engaged  in 
farming  with  respect  to  such  owned 
land,  if  the  landowner  receives  rent  or 
income  for  such  use  of  the  land  based 
on  the  land's  production  or  the 
operation's  operating  results.  A 
landowner  also  includes  a  member  of  a 


joint  operation  if  the  joint  operation 
holds  tide  to  land  in  the  name  of  the 
joint  operation  and  if  the  joint  operation 
or  its  members  submit  adequate 
documentation  to  determine  that,  upon 
dissolution  of  the  joint  operation,  the 
tiUe  to  the  land  owned  by  the  joint 
operation  will  revert  to  such  member  of 
such  joint  operation. 

f  1400.208    Family  msmban. 

With  respect  to  a  farming  operation 
conducted  by  persons,  a  majority  of 
whom  are  individuals  who  are  family 
members,  an  adult  family  member  who 
makes  a  significant  contribution  of 
active  personal  management,  active 
personal  Ubor.  or  a  combination  of 
active  personal  labor  and  active 
personal  management  shall  be 
considered  to  be  actively  engaged  in 
farming. 

{1400.209    Sharacfoppets. 

A  sharecropper  who  makes  a 
significant  contribution  of  active 
personal  labor  to  the  farming  operation 
shall  be  considered  to  be  actively 
engaged  in  fanning. 

{1400L210 


The  determining  authority  shall  take 
into  consideration  (he  circums(ances 
involving  individuals  who  have  died  or 
become  incapacitated  during  the 
program  year  or  fiscal  year,  as 
applicable.  If  the  individual  dies  or  is 
incapacitated  before  a  determination  is 
made  that  the  individual  is  "actively 
engaged  in  fanning,"  the  representative 
of  (he  deceased  individual's  estate  or 
the  incapadtaled  individual,  or  other 
person  if  necessary,  must  provide  the 
determining  authority  infbnnation  to 
verify  that  such  individual  did  make  a 
conscious  efibrt  to  and  would  have  been 
determined  to  be  actively  engaged  in 
farming  if  not  for  the  individu^'s  death 
or  incapacitation.  If  the  individual  dies 
or  is  incapacitated  after  being 
determined  to  be  "actively  engaged  in 
farming,"  the  detennining  authori(y 
shall  allow  such  determination  to  be  in 
effect  for  that  program  year  or  fiscal 
year,  as  applicable.  However,  the 
following  year  such  individual  or  the 
individual's  estate  must  meet  all 
necessary  requirements  in  order  to  be 
determined  to  be  "actively  engaged  in 
fanning"  for  that  year. 

(140aL211    PanonsnoteonaMsredtoba 
acttvsty  angegad  In  tanning. 

An  individual  or  entity  who  does  not 
satisfy  all  of  the  provisions  of 
§S  1400.202  Uirough  1400.210  and  a 
landowner  who  rents  land  to  a  farming 
operation  for  cash  or  a  crop  share 
guaranteed  as  to  the  amount  of  the 


commodity  shall  not  be  considered  to  be 
actively  engaged  in  farming. 

11400211    HylMMassdprodncari. 
The  existence  of  a  hybrid  seed 
contract  for  a  producer  shall  not  be 
taken  into  account  when  making  an 
actively  engaged  in  farming 
determination  with  respect  to  such 
producer.  However,  such  producer  must 
satisfy  all  other  applicable  provisions  of 
this  part. 

Subpart  D— Permitted  Entitles 

{1400J01    Umltatiofl  on  •>!•  number  o( 
anWee  Oirougb  «il>lch  an  IndMdual  or 
anWy  mey  racatva  a  psymsnt  and  rsquftad 


(a)  An  individual  nuy  receive  a 
payment  under  a  program  specified  in 
$  1400.1(a)  either  directly  or  indirectly 
from  no  more  than  three  permitted 
entities.  An  individual  who  receives 
such  a  payment  shall  notify  the  county 
committee  in  the  county  in  which  such 
individual  maintains  a  farming 
operation  whether  or  not  the  farming 
operation  is  to  be  considered  a 
permitted  entity.  An  individual  may 
only  receive  such  payments  as  a  result 
of  a  famung  operation  conducted  by: 

(1)  The  individual  and  by  no  more 
than  two  entities  in  which  the 
individual  holds  a  substantial  beneficial 
interest;  or 

(2)  No  more  than  three  entities  in 
which  the  individual  holds  a  substantial 
beneficial  interest. 

(b)  Except  for  entities  specified  in 
paragraph  (c)  of  this  section,  each  enti(y 
entering  into  a  contract  or  agreement 
under  a  program  specified  in  §  1400.1(b) 
shall,  by  (he  date  (he  contract  or 
agreement  is  submitted  to  (he  county 
committee,  notify  in  writing: 

(1)  Each  individual  or  other  entity 
that  acquires  or  holds  an  interest  in 
such  entity  of  the  requirements  and 
limitations  provided  in  (his  part  and 

(2)  The  county  commi((ee  of  the  name 
and  social  security  number  of  each 
individual  and  (he  name  and  taxpayer 
identification  number  of  each  enti(y  (ha( 
holds  or  acquires  a  substantial 
beneficial  interest  in  such  entity. 

(cJ  Entities  shall  not  be  subjec(  to  the 
provisions  of  paragraph  (b)  of  this 
section  if.  as  defeimined  by  (he  Deputy 
Admiiustraton 

(1)  Because  of  the  number  of  members 
of  such  entify  no  member  is  likely  to 
have  a  substantial  beneficial  interest  in 
such  entify:  and 

(2)  Such  provisions  would  cause 
tmdue  financial  hardship  on  such 
enti^. 

(d)(1)  An  individual  or  entify  that 
holds  a  substantial  beneficial  interest  in 
more  than  the  number  of  permitted 
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entities  specified  in  paragraph  (a)  of  this 
section  for  which  a  contract  or 
agreement  has  been  submitted  to  the 
county  committee  shall  notify  the 
county  committee  in  writing,  in  each 
county  in  which  they  conduct  a  farming 
operation,  of  those  entities  that  shall  be 
considered  as  peraiitted  entities  by  a 
date  as  determined  by  the  Deputy 
Administrator  following  the  date  the 
contract  or  agreement  was  submitted  to 
the  county  conunittee. 

(2)  The  remaining  entities  in  which 
the  individual  or  entity  holds  a 
substantial  beneficial  interest  shall  be 
notified  that  such  entity  is  subject  to 
reductions  in  the  payments  earned  by 
the  remaining  entity.  Such  a  reduction 
shall  be  made  in  an  amount  that  bears 
the  same  relationship  to  the  full 
payment  that  the  individual's  interest  in 
the  entity  bears  to  all  interests  in  the 
entity.  The  remaining  entity's  members 
shall  have  the  opportunity  to  adjust 
among  ihemselves'their  pioportionate 
shares  of  the  program  bowBts  in  the 
designated  entity  or  entities  before  such 
reductions  are  made. 

(e)  If  an  individual  or  entity  fails  to 
make  such  a  notification  as  specified  in 
paragraph  (d)  of  this  section,  all  entities 
in  whiui  the  individual  or  entity  holds 
a  sutistantial  beneficial  interest  shall  be 
subject  to  a  reduction  in  payments  in 
ihe  manner  specified  in  paragraph 
(d)(2). 

Subpart  E—Caih  RMrt  Tanwrt* 

|14aa401    ElgMWy. 

(a)  Any  tenant  that  is  actively  engaged 
in  farming  in  accordance  with  the 
provisions  of  subpart  C  and  conducts  a 
farming  operation  in  which  the  tenant 
rents  the  land  for  cash,  for  a  crop  share 
guaranteed  as  to  the  amount  of  the 
commodity,  or  by  any  arrangement  in 
which  the  tenant  does  not  compensate 
the  landlord  by  cash  or  a  crop  share, 
and  receives  benefits,  with  respect  to 
such  land  under  a  program  specified  in 
9 1400.1  (a)  shall  be  ineligible  to  receive 
any  payment  with  respect  to  such  cash- 
rented  land  unless  the  tenant  makes  a 
significant  contribution  to  the  farming 
operation  of: 

(1)  Active  personal  labor,  or 

(2)  Active  personal  management  and 
equipment.  If  such  equipment  is  leased 
by  the  tenant  from: 

(i)  The  landlord,  the  lease  must  reflect 
the  fair  market  value  of  the  equipment 
leased:  and 

(ii)  The  same  individual  or  entity  that 
i*  providing  hired  labor  to  the  fanning 
operation,  the  contracts  (or  the  lease  of 
the  equipment  and  for  the  hired  labor 
must  be  two  separate  contracts  that 
reflect  the  fair  madcat  vahia  of  the 


leased  equipment  and  the  bind  labor 
and  the  tenant  must  exercise  complete 
control  over  the  use  of  a  significant 
amount  of  the  equipment  during  the 
current  crop  year, 
(b)  [Reserved] 

Subpwt  F— Fonign  Pwaons 

f1400iS01    ElgMRy. 

(a)  Any  person  who  is  not  a  citizen  of 
the  United  States  or  a  lawful  alien  shall 
be  ineligible  to  receive  payments,  loans 
ahd  benefits,  with  respect  to  any 
commodity  produced,  or  land  set  aside 
from  production,  on  a  farm  that  is 
owned  or  operated  by  such  person 
imless  such  person  is  an  individual  who 
is  providing  land,  capital,  and  a 
substantial  amount  of  active  personal 
labor  on  such  farm. 

(b)(1)  A  corporation  or  other  entity 
shall  be  ineligible  to  receive  payments, 
loan,  and  benefits  if  more  than  10 
percent  of  the  beneficial  ownership  of 
the  entity  is  held  by  persons  who  are 
not  citizens  of  the  United  States  or 
lawful  aliens  unless  each  foreign 
individual  who  is  a  stockholder  or  other 
type  of  member  provides  a  substantial 
amount  of  active  personal  labor  in  the 
production  of  crops  on  a  farm  owned  or 
operated  by  such  an  entity.  However, 
upon  the  written  request  of  the  entity, 
the  Deputy  Administrator  may  make 
payments  in  an  amount  determined  by 
the  Deputy  Administrator  to  be 
representative  of  the  percentage  interest 
of  the  entity  that  is  owned  by  dtizens 
of  the  United  Slates  and  lawful  aliens  or 
foreign  stockholders  or  other  type  of 
member  who  provide  a  significant 
contribution  of  active  personal  labor  in 
•  the  production  of  crops  on  a  farm 
owned  or  operated  by  such  entity. 

(2)  In  determining  whether  more  than 
10  percent  of  the  beneficial  ownership 
of  ad  entity  is  held  by  persons  who  are 
not  citizens  of  the  United  States  or  by 
lawful  aUens,  the  beneficial  ownership 
interest  shall  be  the  higher  of  the 
amount  of  such  interest  on: 

(i)  The  date  tlia  applicable  program 
contract  or  agreement  is  executed  by  the 
entity;  or 

(ii)  Any  other  date  prior  to  the  final 
harvest  date  that  is  determined  and 
announced  by  the  Deputy  Administrator 
to  be  normal  in  the  area  for  the 
appUcable  program  crop. 

(3)  A  corporation  or  other  entity  shall 
inform  the  county  committee  of  any 
increase  in  such  ownership  that  occura 
after  the  appUcable  program  contract  or 
agreement  is  executed. 

(4)  In  the  event  of  an  increase  in  such 
ownership  after  a  payment,  loan,  or 
benefit  has  been  made,  the  entity  shall 
refund  such  payment,  loan,  or  benefit. 


(S)  Where  there  is  only  one  class  of 
stock  or  other  similar  unit  of  ownership, 
an  individual's  or  entity's  percentage 
share  of  the  limited  partnership, 
corporation  or  other  similar  entity  shall 
be  based  upon  the  outstanding  shares  of 
stock  or  other  similar  unit  of  ownership 
held  by  the  individual  or  entity  and 
compared  to  the  total  outstanding  shares 
of  stock  or  other  similar  unit  of 
ownership.  If  the  limited  partnership, 
corporation  or  other  similar  entity  has 
more  than  one  class  of  stock  or  other 
unit  of  ownership,  the  percentage  share 
of  the  Umited  partnership,  coipontion 
or  other  similar  entity  owned  by  an 
individual  or  entity  shall  be  determined 
by  the  Deputy  Administrator  on  the 
basis  of  market  quotations.  If  market 
quotations  are  lacking  or  are  too  scarce 
to  be  recognized,  such  percentage  share 
shall  be  determined  by  the  Deputy 
Administrator  on  the  basis  of  all 
relevant  factors  affecting  the  fair  market 
value  of  such  stock  or  other  unit  of 
ownership,  including  the  various  rights 
and  privileges  that  are  attributed  to  each 
such  class. 

(c)  A  citizen  of  the  United  States, 
lawful  alien,  or  entity  that  is  not  subject 
to  this  part  who  is  in  lawful  possession, 
through  a  lease  or  otherwise,  of  a  farm 
owned  by  an  individual  or  entity  who  ' 
is  subject  to  this  part  may  receive  a 
payment,  loan,  and  benefit  without 
regard  to  this  part. 

11400.802    NoWoaHon. 

(a)  Any  entity,  whether  foreign  or 
domestic,  that  executes  a  program 
contract  or  agreement  under  which  a 
payment,  loan,  or  benefit  may  be 
available  must  provide  written 
notification  to  the  county  committee  in 
the  county  where  the  entity  conducts  its 
farming  operation  if: 

(1)  Any  individual,  group  of 
individuals,  entity,  or  group  of  entities 
holds  more  than  a  10  percent  beneficial 
interest  in  such  entity:  and 

(2)  Such  individual,  group  of 
individuals,  entity,  or  group  of  entities, 
in  accordance  with  %  1400.501 ,  are 
ineligible  to  receive  a  payment,  loan  and 
benefit. 

(b)  Such  written  notification  must,  if 
known,  include  the  name  and  social 
security  ntunber  or  taxpayer 
identification  number  of  such 
individual  or  entity  and  of  all 
individuals  and  entities  that  hold  a 
beneficial  interest. 

(c)  The  failure  of  the  entity  to  provide 
this  information  will  result  in  the 
ineligibility  of  the  entity  to  receive  any 
payment,  loan,  or  benefit. 

PARTS  1487  AND  148fr-{REMOVED] 

13.  Parts  1497  and  1438  are  removed. 
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14.  Part  1470  is  redesignated  as  part 
1401. 

15.  Part  1402  is  raviaad  to  read  as 
IdUows: 

PAnTi4(»-poucY  ran  certain 

COMMOOmES  AVAILABLE^On  SALE 

Sec 

1402.1  Genanl 

1402.2  Sutmission  of  oCbrs,  lanss,  and 
condltioDs 

1402.3  Infotmation 

1402.4  CMber  Sales 

AMfaorltr  7  U.S.C.  7285:  IS  U.&C  714lv 
and  714c 


11402.1 

To  hdlitate  trade  in  private  trade 
channels,  the  Commodity  Credit 
Corporation  (CCC)  vrill  disseminate 
general  sales  ofierlng  infonnation  in  the 
CCC  Sales  List  which  is  published' in 
press  release  form.  The  CCC  Sales  List 
will  be  revised  and  republished  as 
necessary.  CCC  reserves  the  right  to 
make  any  amendments  deleting  or 
adding  to  the  provisions  of  the  CCC 
Sales  List  or  changing  prices  or  methods 
of  sale,  including  but  not  limited  to, 
changes  in  the  minimum  prices  and 
carrying  charges.  These  liats  are  issued 
for  the  purpose  of  public  informatioa 
and  do  not  constitute  an  offer  to  sell  by 
CCC  or  an  invitation  for  offers  to 
purchase  from  CtX.  The  CCC  Sales  List 
will  set  forth  either  the  prices  or  the 
pricing  basis  at  which  commodity 
holdings  of  COC  are  available  for  sale  for 
unrestricted.or  restricted  use,  and  for 
export.  Information  concerning  barter 
and  credit  will  also  be  included.  To  be 
placed  on  the  mailing  list  for  the  CCC 
Sales  List  press  release,  requests  should 
be  made  to  the  Director,  Warehouse  and 
Inventory  Division,  Stop  0553, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-9860. 

11402^    Submlsilon  of  onaiB,  tMiiM,  and 

CMldltlOIIS 

OCC  will  entertain  offera  from 
prospective  buyere  for  the  purchase  of 
any  commodities  on  the  CCC  Sales  List. 
OQere  accepted  by  CCC  will  be  subject 
to  terms  and  conditions  prescribed  by 
CCC  These  terms  include,  among 
othere,  payment  by  cash  or  irrevocable 
letter  of  credit  before  deUveiy  of  the 
commodity,  removal  of  the  commodity 
from  CCC  storage  within  a  reasonable 
period  of  time,  and,  in  sales  for  export, 
proof  of  exportation. 

f140e.3   IntetiwaBon 

The  terms  and  conditions  of  sale  with 
respect  to  any  commodity  appearing  on 
the  CCC  Sales  List  will  be  furnished 
upon  request  addressed  to  the  Director, 
Warehouse  and  Inventory  Division,  Stop 


0553. 1400  Independence  Aveirae,  SW, 
Washington,  DC  2a250-9B6a 

11402.4   oawr  Sales 

The  general  policy  of  COC  of  making 
sales  on  a  competitive  or  negotiated 
basis  will  continue  to  apply  to  all  sales 
not  covered  by  this  announcement. 
Inquiries  with  respect  to  such  sales  may 
be  addressed  to  the  Director,  Warehouse 
and  Inventory  Division,  Stop  0553, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-9860. 

16.  Part  1405  is  revised  to  read  as 
folloxn: 

PART  140S— LOANS,^URCHA8ES,- 
AND  OTHEROPERATI0N& 

Sec 

1405.1  tnteiasL 

1405.2  Baiic  nils  of  frectioni. 

1405.3  Efiect  of  cfaanges  in  regulations. 

1405.4  Delegations  ofaathority. 

1405.5  Notice  and  comnieat 

1405.6  Crop  inaurancfl  requiramenL 
Aulharily:  IS  U.S.a  714b  and  714c 


(1405.1 

(a)  Except  as  may  otherwise  be 
determined  by  CCC  as  provided  in 

individual  program  regulations, 
program  contracts  or  such  other  means 
as  deemed  appropriate  by  CCC^e  rate 
of  interest  that  is  apphcable  to  COC 
loans  shall  be  equal  to  the  rate  of 
interest  charged  by  the  U.S.  Treasury  for 
funds  borrowed  by  CCC  on  the  date  the 
loan  is  disbursed  by  CCC.  plus  1 
percent.  This  rate  of  interest  shall  be  in 
eRect  until  the  earUer  of  the  maturity  of 
the  loan  or  the  next  January  1. 

(b)  The  rale  of  interest  applicable  to 
all  CCC  loans  that  are  outstanding  as  of 
January  1  of  any  year  shall  be  adjusted 
as  of  such  date  to  equal  the  rate  of 
interest  charged  by  the  U.S.  Treasury  for 
funds  borrowed  by  CCC  on  such  date, 
plus  1  percent.  This  rate  shall  be  in 
effect  until  the  earlier  of  the  maturity  of 
the  loan  or  the  next  January  1.  The  rate 
of  interest  applicable  to  CCC  loans  as  of 
January  1  of  any  year  shall  be 
announced  by  CCC  by  press  release  or 
other  means. 

{1408.2    Bsaicnilaoflrsctions. 

Fractions  shall  be  rounded  in 
accordance  with  the  provisions  of  7  CFR 
part  718. 

fl40S.3    Eflectofchsngsslnrsgulatlons. 

Unless  otherwise  indicated,  the 
regulations  in  effect  in  this  chapter  as  of 
April  4, 1996.  shall  continue  to  apply  to 
the  1991  through  1995  crops  of 
agricultural  commodities,  to  milk 
produced  on  or  before  May  1.  1996,  and 
to  contracts  entered  into  prior  to  any 
amendments  to  this  chapter  after  that 
date. 


11406.4    Dategsbsneofsuaurlly. 

The  delegations  of  authority  relating 
to  the  CCC  programs  and  activities  are 
set  forth  in  the  by-laws  of  CCC  and  in 
dockets  approved  by  the  COC  Board  of 
Directors.  Copies  of  the  By-laws  and  the 
dockets  may  tie  obtained  bnm  the 
Secretary  of  CCC 

114083   Nonce  mdoomiMnt 

The  level  of  loans,  purchases  and 
payments  made  in  accordance  with  the 
programs  set  forth  in  this  chapter  shall 
be  determined  without  regard  to  tlie 
notice  and  comment  provisions  of  5 
U.S.C  553. 

f140S,8    CioplnauiBnesrsquirsmam. 

(a)  To  be  eligible  for  any  benefits  or 
paymenU  under  7  CFR  parts  1410. 1412, 
1421,  1427,  1435,  1443,  1446,  or  1464. 
Ihe  producer  must  obtain  si  least  Ihe 
catastrophic  level  of  iiuuirance  for  each 
crop  of  economic  significance  in  which 
the  producer  has  an  interest  or  provide 
a  written  waiver  to  the  Secretary  that 
waives  any  eligibility  for  ameigency 
crop  loss  assistance  in  connection  with 
the  crop,  if  insurance  is  available  in  the 
county  for  the  crop.  In  meeting  this 
requirement,  the  producer  may: 

(1)  Obtain  at  least  the  catastrophic 
level  of  crop  insurance  in  all  counties 
for  each  crop  of  economic  significance 
in  which  the  producer  has  an  interest; 

(2)  Obtain  at  least  the  catastrophic 
level  of  crop  insurance  for  some,  but  not 
all,  crops  of  economic  significance  for 
which  the  producer  has  an  interest,  and 
sign  a  waiver:  or 

(3)  Sign  a  waiver  that  waives  any 
eUgibilily  for  crop  loss  assistance  in 
connection  with  the  producer's  crop. 

(b)  Crop  of  economic  significance. 
The  term  "crop  of  economic 
significance"  means  a  crop  that  has 
contributed  in  Ihe  previous  year,  or  is 
expected  to  contribute  in  the  current 
crop  year,  1 0  percent  or  more  of  the 
total  expected  value  of  all  crops  grown 
by  the  producer.  However, 
notwithstanding  the  preceding  sentence, 
if  the  total  expected  liability  under  the 
catastrophic  risk  protection 
endorsement  is  equal  to  or  less  than  the 
administrative  fee  required  for  the  crop, 
such  crop  will  not  be  considered  a  crop 
of  economic  significance. 

17.  Part  1412  is  added  to  read  as 
follows: 

PART  1412-PROOUCTKM 
FLEXIBILITY  CONTRACTS  FOR 
WHEAT,  FEED  GRAINS,  RICE,  AND 
UPLAND  COTTON 

Subpart  A— Qsnaral  ProvMons 
Sec 

1412.101  Applicability. 

1412.102  Administratioo. 
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1412.103  Dofinilioni. 

1412.104  Pertonnuicg  bued  upoo  idvics  or 
action  of  county  or  state  committee. 

1412.105  Appeala. 

Sabpwt  B— fTBdiioNan  FlndMKy  ConMcl 
T«iM  Mid  EnrolnMnl  ProvWon* 

1412.201  Production  flexibility  ooatnct. 

1412.202  Eligible  producen. 

1412.203  Notification  of  eligible  contract 
acreage. 

1412.204  Raconititutioni. 

1412.205  Reducing  contract  acreage. 

1412.206  Planting  flexibility. 

1412.207  Succaaaioa-in-intereat  to  a 
production  flaxibiUty  contnct 


I C— FInancW  CuiisMMBaaa 
lMMkiaS4Mftns  PtDductkM  FMilMMy 


1412.301  Limitation  of  Pioductioo 
Flexibility  Contract  Paymanta. 

1412.302  Contract  Payment  Proviaioiu. 

1412.303  .Sharing  of  Contract  Paymenta. 

1412.304  Provisiona  Relating  to  Tenanta 
and  Sharecroppera. 

dbpert  D— Oontraot  Violattona  antf. 
OaHinutlon  o9  Payviwnta 

1412.401  CoDtnct  Violationa. 

1412.402  Violationa  of  Highly  Erodible 
Lend  and  Wetland  Conaervatlon 
Prtyviaiona, 

1412.403  Violationi  Regarding  Controlled 
Substances. 

1412.404  Contract  Liability. 

1412.405  Misrepresentation  and  Scheme  or 
Device. 

1412.406  Ofbets  and  Aaaigiunents. 

1412.407  Certification. 

Subpavt  t    PiLwiut  Uuii  FlaxMMy  antf 


1412.501    Timing  for  Enrollment  and 

Termination  of  Production  Flexibility  of 
Contracts. 
AaAwttr  7  U.S.C  7201  at  aeq.:  and  IS 

VSXL  714b  and  714c 


I14U.101 

Tlie  Federal  Agriculture  Imprmement 
and  Reform  Act  of  1996  (1996  ActI 
provides  producers  on  farms  with  1996 
wheat,  com.  barley,  grain  sorghum,  oats, 
upland  cotton  and  rice  crop  acreage 
bases  the  opportunity  to  enter  into 
Production  Flexibility  Contracts  with 
the  Commodity  Credit  Corporation 
(CCC)  for  the  years  1996  through  2002. 
Producers  who  participate  in  the 
program  must  fuUy  comply  with  the 
terms  of  the  production  uexibiUty 
contracts  and  this  part,  and  in  retiun 
will  receive  production  flexibility 
payments. 


f1411.1M 

(al  The  program  is  administered 
under  the  general  supervision  of  the 
Executive  Vice-President,  CCC.  and 
shall  be  carried  out  by  State  and  county 
Farm  Sarvioe  Agency  (FSA)  committees 


(hoain  called  State  and  county 
committees). 

(b)  State  and  county  committees,  and 
representatives  and  their  employees,  do 
not  have  authority  to  modify  or  waive 
any  of  the  pcovisions  of  the.regulatioiu 
of  this  part. 

(c)  The  State  committee  shall  take  any 
action  remiired  by  the  regulations  of  this 
part  that  the  cnunty  committee  has  not 
taken.  The  State  committee  shall  also: 

(1)  Correct,  or  require  a  county 
committee  to  correct  any  action  taken  by 
such  county  committee  that  is  not  in 
accordance  with  the  regulations  of  this 
part:  or 

(Z)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordance  with  this  part. 

(d)  No  provision  or  delegation  to  a 
State  or  coimty  committee  shall 
preclude  the  Executive  Vice  President 
(Administrator.  FSA).  or  a  designee, 
from  determining  any  question  arising 
imder  the  program  or  from  reversing  or 
modifying  any  determination  made  by  a 
State  or  county  committee. 

(e)  The  Deputy  Administrator  may 
authorize  State  and  county  committees 
to  waive  or  modify  deadlines,  except 
statutory  deadlines,  and  other  program 
teovurements  in  cases  where  lateness  or 
hilure  to  meet  such  other  requirements 
does  not  adversely  affect  operation  of 
the  program. 

(0  A  representative  of  CCC  may 
execute  a  form  COC-478.  "1996  through 
2002  Production  Flexibility  Contract" 
only  imder  the  terms  and  conditions 
determined  and  aimounced  by  the 
Executive  Vice  President,  CCC  Any 
contract  that  is  not  executed  in 
accordance  with  such  terms  and 
cnnditions,  including  any  purported 
axecutioo  prior  to  the  date  authorized 
by  the  Executive  Vice  President,  CCC.  is 
null  and  void. 

(1412.103    Danmuana. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purpoees  of  administering  the 
Production  Flexibility  Program.  The 
terms  defined  in  parts  71B  of  this  title 
and  1400  of  this  chapter  shall  also  be 
applicable,  except  wnere  those 
definitions  conflict  with  the  definitions 
sat  forth  in  this  section. 

Annua/  payment  amount  is  the 
amoiut  to  be  paid  under  a  contract  in 
effisct  for  each  fiscal  year  with  respect  to 
a  contract  ounmodity  and  equals  the 
prtxluct  of: 

(1)  85  percent  of  the  enrolled  contract 
acreage  multiplied  by 

(2)  The  payment  yield  multiplied  by 

(3)  The  payment  rate  except  that  the 
total  of  such  payments  shall  not  exceed 


S40.000  per  person  in  accordance  with 
part  14(X)  of  this  chapter. 

Contract  means  forms  CCC-478  and 
CCC-478  Appendix. 

Contract  acreage  means  a  quantity  of 
acres  enrolled  In  a  contract 

Contract  commodity  means  wheat, 
com.  grain  sorghiun.  barley,  oats, 
upland  cotton,  and  rice. 

Contract  payment  means  a  payment 
made  imder  this  part  pursuant  to  a 
production  flexibility  contract 

Com  means  field  com  or  sterile  high- 
sugar  com.  Popcorn,  com  nuts,  blue 
com.  sweet  com.  and  com  varieties 
grown  for  decoration  uses  are  not  com. 

Dry  peas  means  Austrian,  wrinkled 
seed,  green,  yellow,  and  Umatilla. 

Eligible  acreage  means  the  crop 
acreage  base  that  would  have  been 
established  for  a  contract  commodity  in 
accordance  with  regulations  in  effect  on 
January  1. 1996,  at  part  1413  of  this 
chapter.  If  a  crop  has  a  designated  crop- 
rotation  crop  acreage  base  for  199S,  the 
1996  crop  acreage  base  established  for 
such  crop  is  determined  by  averaging 
planted  and  considered  planted 
acreages  determined  in  accordance  with 
part  1413of  this  chapter  as  it  was  in 
effect  on  January  1. 1996.  taking  into 
consideration  the  number  of  years  in  the 
most  recent  rotation  cycle.  The  siun  of 
the  crop  acreage  bases  for  a  brm  catmot 
exceed  the  cropland  for  the  farm,  less 
cropland  enrolled  in  the  Conservation 
Reserve  Program  in  accordance  with 
parts  704  and  1410  of  this  title,  except 
to  the  extent  that  such  excess  is  due  to 
an  established  practice  of  double 
cropping  on  the  farm  in  accordance 
with  regulations  in  eBetA  as  of  January 
1, 1996.  at  part  1413  of  this  chapter. 

Grain  sorghum  means  grain  sorghum 
of  a  feed  grain  or  dual  purpose  variety 
(including  any  cross  that,  at  all  stages  of 
growth,  has  most  of  the  characteristics 
of  a  feed  grain  or  dual  purpose  variety). 
Sweet  sorghum  is  not  considered  a  grain 
sorghum. 

Oilseeds  means  acreages  of  soybeans, 
sunflower  seed,  rapeseed,  canola, 
safflower,  flaxseed,  mustard  seed,  or,  if 
designated  by  CCC.  other  oilseeds, 
planted  for  harvest  as  seed,  or  volimteer 
acreages  of  such  crops  from  which  the 
seed  is  harvested. 

Owner  means  an  owner  as  defined  in 
part  718  of  this  title  and,  only  for 
purposes  of  enrolling  a  farm  in  the 
program  authorized  by  this  part  or 
taking  any  subsequent  action  to 
maintain  the  eligibility  of  the  farm,  any 
agency  of  the  Federal  Government; 
however,  such  agency  shall  not  be 
eligible  to  receive  any  payment  made   . 
pursuant  to  such  contract 


A>>anent  rate  means  the  annual 
payment  rate  determined  and 
annoimced  by  COC 

Payment  yield  means  the  payment 
yield  established  for  the  crop  of  a 
contract  commodity  for  the  farm  in 
accordance  with  the  regulatioru  in  effect 
on  January  1, 1996,  al  part  1413  of  this 
chapter.  CCC  shall  adjust  the  payment 
yield  to  reflect  the  additional  payments 
made  in  accortiance  with  $  1413.15  of 
such  regulations. 

Rice  means  rice  excluding  sweet, 
glutinous,  or  candy  rice  such  as  Mochi 
Gomi. 

Upland  cotton  means  planted  and 
stub  cotton  that  is  produced  from  other 
than  pure  strain  varieties  of  the 
Barbadense  species,  any  hybrid  thereof, 
or  any  other  variety  of  cotton  in  which 
one  or  mora  of  these  varieties 
predominate.  For  program  purposes. 
bro%ni  lint  cotton  is  considered  upland 
cotton. 

11412.104    Partonnance  baaed  upon 
advtca  or  action  of  couirty  or  Stale 


The  provisions  of  $  718.8  of  this  title 
are  applicable  to  this  part. 


(1412.108 

A  producer  may  obtain 
reconsideration  and  review  of  any 
adverse  detenninaUon  made  imder  this 
part  in  accordance  with  the  appeal 
regulations  found  at  parts  11  and  780  of 
thisdtls. 

Subpart  B-Productlon  FlMlMllty 
Contnct  TomM  and  EnraHmant 
Provtolona 

(1412J01    Production  naidbMtly  contract 

(a)  CCC  shall  offer  to  enter  into  a  7- 
year  contract  with  an  eligible  producer 
on  a  farm  having  eligible  acreage. 

(b)  A  transfer  (or  change)  in  uie 
interest  of  an  o«mer  or  producer  subject 
to  a  contract  in  the  contract  acreage 
covered  by  the  contract  shall  result  in 
the  termination  of  the  contract  with 
respect  to  the  acreage,  unless  the 
transferee  or  owner  of  the  acreage  agrees 
to  asstune  all  obligations  under  the 
contract.  The  termination  shall  be 
effective  on  the  date  of  the  transfer  or 
change. 

(1412.202    EHgMaproducan. 

Producers  eligible  to  enter  into  a 
contract  are: 

(a)  An  owner  of  a  (arm  who  assiimes 
all  or  a  part  of  the  risk  of  producing  a 
crop: 

(6)  A  producer  (other  than  an  owner) 
on  a  farm  with  a  share-rent  lease  for 
such  brm,  regardless  of  the  length  of  the 
lease,  if  the  owner  enters  into  the  same 
contract; 


(c)  A  producer  (other  than  an  owner) 
on  an  eligible  brm  who  rents  such  fiirm 
under  a  lease  expiring  on  or  alter 
September  30,  2002,  in  which  case  the 
owner  is  not  required  to  enter  into  the 
contract; 

(d)  A  producer  (other  than  an  owner) 
on  an  eligible  farm  who  cash  rents  such 
farm  imder  a  lease  expiring  before 
September  30, 2002.  The  owner  of  such 
faiin  may  also  enter  into  the  same 
contract.  If  the  producer  elects  to  enroll 
less  than  100  percent  of  the  crop  acreage 
bases  in  the  contract,  the  consent  of  the 
owner  is  required; 

(e)  An  owner  of  an  eUgible  farm  who 
cash  rents  such  brm  and  the  lease  term 
expires  before  September  30.  2002.  if 
the  tenant  declines  to  enter  into  a 
contract.  In  the  case  of  an  owner 
covered  by  this  paragraph,  contract 
payments  shall  not  begin  under  a 
contract  until  the  lease  held  by  the 
tenant  ends;  and 

(f)  An  owner  or  producer  described  in 
paragraphs  (a)  through  (e)  regardless  of 
whether  the  owner  or  producer 
purchaaed  catastrophic  risk  protection 
in  accordance  with  part  1405  of  this 
chapter. 

(1412.20S    NaUflcaOoa  of  diglMc  contract 


Tile  owner,  and  operator  and  all 
producers  on  a  farm  shall  be  notified  in 
writing  of  the  number  of  acres  eligible 
for  enrollment  in  a  contract. 

(1412.204    Raoonadtuttona. 

Farms  shall  be  reconstituted  in 
accordance  with  part  718  of  this  title. 

(1412J06    Reducing  contract  acraaga. 

(a)  A  permanent  reduction  of  all  or  a 
portion  of  a  farm's  contract  acreage  or 
eligible  contract  acreage  shall  be 
allowed  at  the  written  request  of  the 
owner  to  the  county  committee  on  Form 
CCC-505. 

(bj  If  the  producers  convert  contract 
acreage  to  a  non-agricultural 
commercial  or  industrial  use.  the 
contract  acreage  shall  be  reduced 
accordingly. 

(1412.206    PtanOng  tlexIblWy. 

(a)  For  the  1996  through  2002  crop 
years,  any  crop  may  be  planted  on 
contract  acreage  on  a  farm,  except  as 
limited  in  paragraph  (c)  of  this  section. 
Any  crop  may  be  planted  on  cropland 
in  excess  of  the  contract  acreage. 

(b)  Contract  acreage  may  be  hayed  or 
grazed  at  any  time. 

(c)  Planting  fruits  and  vegetables 
(except  lentils,  mung  beans,  and  dry 
peas),  is  prohibited  on  contract  acreage, 
except: 

(1)  A  producer  may  double  crap  fruits 
or  vegetables  with  a  contract  commodity 


in  any  region  described  in  paragraph  (d) 
of  this  section,  in  which  case  contract 
payments  will  not  be  reduced.  Double 
cropping  for  purposes  of  this  section 
means  planting  for  harvest  fruits  or 
vegetables  in  cycle  on  the  same  acres 
with  a  contract  commodity  planted  for 
grain  or  lint  in  a  12  month  period  under 
weather  conditions  normal  for  the 
region  and  being  able  to  repeat  the  same 
cycle  in  the  following  12  month  period: 

(2)  On  a  farm  that  the  county 
committee  determines  has  a  l^ory  of 
planting  fruits  or  vegetables,  in  which 
case  contract  payments  shall  be  reduced 
in  accordance  with  paragraph  (e)  of  this 
section: 

(3)  By  a  producer  that  the  county 
committee  determines  a  history  of  fruit 
or  vegetables  as  the  simple  average  of 
the  sum  of  a  specific  fruit  or  vegetable 
planted  for  harvest  by  the  producer 
during  the  years  1991  through  1995. 
excluding  any  year  in  which  a  fruit  or 
vegetable  was  not  planted,  in  which 
case  contract  paynients  shall  be  reduced 
in  accordance  with  paragraph  (e);  or 

(4)  On  a  farm  with  a  199S  rotation 
designation  crop  acreage  base 
established  in  accordance  with  part 
1413  of  this  title  as  in  effect  on  January 
1, 1906.  and  the  producers  on  the  farm 
planted  fruits  or  vegetables  as  a  part  of 
the  rotation,  in  which  case  there  will  be 
no  reduction  in  contract  payments  if  the 
acreage  of  fruits  and  vegetables  continue 
to  be  planted  in  the  same  rotation  cycle 
with  contract  commodities,  the  acreage 
of  fruits  and  vegetables  is  not  increased, 
and  an  annual  acreage  report  is  filed  lor 
the  farm. 

(d)  For  purposes  of  this  part,  the 
following  counties  have  been 
determined  to  be  regions  having  a 
history  of  doublecropping  contract 
commodities  with  fruits  or  vegetables. 
State  committees  have  establi^ed  the 
following  counties  as  regions  mthin 
their  respective  States: 

Alabanna 

Baldwin.  Barbour.  Butler,  Chambers, 
Chilton,  Clarke,  Covington.  Cullman, 
Geneva,  Greene.  Jackson.  JeSerson,  Lee, 
Madison,  Mobile,  Montgomery, 
Randolph,  Sumter.  Talladega,  Walker, 
and  Washington. 


None. 

Arkanaaa 

Ashley.  Benton,  Qay.  Conway. 
Crawford,  Cross,  Drew.  Franklin, 
Independence,  Jackson.  Lawrence.  Lee. 
Lincoln.  Little  River.  Logan.  Miller. 
Perry.  Poinsett.  Pope.  Prairie.  Pulaski, 
Sebastian,  and  Woodruff. 
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Arixooa  Iowa 

Cochise,  Graham,  Craenlee.  LaPaz,  Louisa. 

Maricopa,  Pima,  Pinal,  and  Yuma. 

Cali&rnia 

Alameda,  Amador,  Butte.  Colusa, 
Contra  Costa.  Fresno,  Glenn,  Imperial, 
Ketn,  Kings.  Madera,  Merced,  Rivereide, 
Sacramento.  San  Benito,  San  Joaquin, 
Santa  Clara.  Siskiyou,  Solano, 
Stanislaus,  Sutter,  Tehama,  Tulare, 
Yolo,  and  Yuba. 

Caribbean  OfBca 

None. 
Con—cHcMt 

None. 
Coiarado 

None. 
Delaware 

Kent,  New  Castle,  and  Stissex. 
Ftofida 

Allcotmties. 

Appling,  Atkinson,  Bacon,  Baker, 
Baldwin,  Banks,  Ben  Hill,  Berrien, 
Bleckley,  Brooks,  Bryan,  Bulloch,  Burke, 
Calhoun,  Candler,  Catoosa,  Chatham, 
Clay,  Clinch,  CoSee,  Colquitt,  Columbia, 
Cook,  Crisp,  Decatur,  Dodge,  Dooly, 
Dougherty,  Early,  Echols,  Effingham, 
Emanuel,  Evans,  Floyd,  Forsyth, 
Franklin,  Glascock.  Grady,  Hari, 
Houston,  Irwin,  Jeff  Davis,  Jefferson, 
Jenkins,  Johnson,  Jones,  Lamar,  Lanier, 
Lauren,  Lee,  Liberty,  Long,  Lowndes, 
McDulBo.  Macon, -Miller,  Mitchell. 
Monroe,  Montgomery,  Morgan,  Peach, 
Pierce,  Pike,  I'ulaski,  Putnam, 
Randolph.  Richmond,  Schley,  Screven, 
Seminole,  Stephens,  Sumter,  Tattnall, 
Telfair,  Terrell,  Thomas,  Tift,  Toombs, 
Treutlen,  Turner.  Twiggs,  Upson.  Ware, 
Warren,  Washington.  Wayne,  Webster, 
Wheeler,  Wilcox,  Wilkinson,  and 
Worth. 

Hawaii 

None  (no  CAB'^. 
Idaho 

None. 

nUaois 

Calhoun,  Oark.  Crawford,  Edgar, 
EfBngham.  Gallatin,  Iroquois,  Kankakee, 
Lawrence.  Madison.  Marion.  Mason, 
Monroe,  St.  Clair.  Union.  Vermilion  and 
WUte. 


None. 
Kentucky 

Clinton  and  Wayne. 

Looisiana 

Avoyelles.  Franklin.  Grant,  Rapides, 
and  Morehouse. 

Maine 

None. 

Maryland 

Baltimore,  Caroline,  Carroll, 
Dorchester,  Kent,  Queen  Aimes, 
Somerset,  Talbot,  Wicomico,  and 
Worcester. 

Masaachuaatla 

None. 


Allen,  Bartholemew,  Gibson, 
Hamilton,  Knox,  LaGrange,  Lake. 
Madison,  Miami,  Posey,  Sullivan, 
Vandenberg.  and  Warrick. 


None. 
Minnaaola 

None. 
Misaiaaippi 

Calhoun.  Carroll,  Covington,  Holmes, 
JeSiersan  Davis,  Lowndes,  Marshall, 
Monroe,  Montgomery,  and  Prentiss. 

Miaaoari 

Barton.  Buder,  Cape  Girardeau,  Dade, 
Dunklin.  Jasper,  Lawrence.  Mississippi, 
New  Madridl  Newton,  Ripley,  Scott,  and 
Stoddard. 

Montana 

None. 
Nebraaka 

None. 
Nevada 

Clark. 

New  Jersey 

Burlington.  Cumberlaiul,  Gloucester, 
Mercer.  Middlesex.  Monmouth.  Salem. 

New  BampaUie 

None. 

New  Mexico 

Curry,  Dona  Ana,  Eddy.  Hidalgo.  Lea, 
Luna.  Quay,  Roosevelt.  San  Juan,  and 
Sierra. 

New  York 

Orange  and  Suffolk. 

North  Carolina 

Beaufort.  Bladen.  Brunswick. 
Cabarrus,  Camden,  Carteret,  Chowan, 
Cleveland.  Columbus,  Ciavan, 


Cumberland,  Currituck,  Davidson, 
Devie,  Duplin,  Edgecombe,  Franklin, 
Granville,  Greene,  Harnett,  Hertford, 
Hoke,  Hyde,  Johnston.  Jones,  Lee, 
Lenoir,  Lincoln,  Martin,  Mecklenburg, 
Moore,  Nash,  New  Hanover. 
Northampton.  Onslow.  Pamlico. 
Pasquotank,  Pender,  Perquimans,  Pitt, 
Richmond,  Robeson,  Rockingham, 
Rutherford,  Sampson,  Scotland.  Stanly. 
Stokes,  Tyrell,  Union,  Warren, 
Washington.  Watauga,  Wayne,  Wilkes, 
Wilson,  and  Yadkin. 

North  Dakota 

None. 
Ohio 

Auglaize,  Brown,  Henry,  Logan. 
Morgan,  Muskingham,  and  Wood. 

OUahoaaa 

Adair,  Alfalfa.  Beckham.  Blaine. 
Bryan,  Caddo,  Canadian,  Carter, 
Cherokee,  Cotton,  Custer,  Delaware, 
Dewey,  Ellis,  Garfield.  Garvin,  Grady, 
Grant,  Greer,  Harmon,  Haskell,  Hughes. 
Jackson.  Kay,  Kingfisher,  Kiowa, 
LeFlore.  Logan,  McClain,  Mcintosh, 
Major,  Marshall,  Mayes,  Muskogee, 
Noble.  Nowata,  Okmulgee,  Osage, 
Pawnee,  Payne,  Pittsburg,  Pottawatomie, 
Roger  Mills,  Rogers,  Sequoyah, 
Stephens,  TUlman,  Tulsa,  Wagoner, 
Washita,  Woods,  and  Woodward. 

Oregon 

Benton,  Liim,  Morrow,  and  Umatilla. 
Fennsylvaiiia 

Adams,  Allegheny,  Beaver,  Bucks, 
Centre,  Chester.  Columbia,  Cumberland. 
Delaware,  Franklin.  Lancaster,  Luzerne, 
Mifflin,  Montgomery,  Montour, 
Northumberland,  Schuylkill,  Snyder. 
Union,  Wyoming,  and  York. 

Rhode  Island 

None. 
South  Carolina 

All  counties. 
Sooth  Dakota 

None. 
Tennessee 

Bledsoe.  Cannon,  Carroll,  Claiborne, 
Coffee,  Crockett,  Dyer,  Greene, 
Hardeman,  Haywood,  Jefferson,  Knox, 
Lake,  Lauderdale,  Lincoln,  Madison. 
Meigs.  McMinn,  Pickett.  Rhea. 
Robertson,  and  Union. 

Tn«i 

Anderson,  Armstrong,  Atascosa, 
Bailey,  Baylor,  Briscoe.  Brooks, 
Cameron,  Castro,  Cherokee,  Cochran, 
Collingsworth,  Cottle,  Crosby,  Dallam, 
Deaf  Smith.  Dimmit.  Ihival.  Floyd. 


Foard,  Frio,  Gaines,  Hale,  Hall,  Hartley, 
Haskell,  Hidalgo,  Jim  Hogg,  Jim  Wells, 
Kinney,  Kleberg,  Knox.  Lamb,  Lubbock, 
Maverick,  Medina,  Moore,  Motley, 
Nacogdoches,  Oldara,  Panola,  Parmer, 
Pecos,  Randall,  Rusk,  San  Patricio, 
Stair.  Swisher,  Terry,  Uvalde,  Webb, 
Wilbarger.  Willacy.  Yoakum.  Zapata, 
and  Zavala. 

Utah 

Davis  add  Weber. 
Vermont 

None. 

Virginia 

Accomack.  Augusta.  Botetourt. 
Brunswick.  Campbell.  Charlotte. 
Chesapeake.  Cumberland.  Dinwiddle. 
Halifax.  Hanover.  Isle  of  Wight,  King 
and  Queen,  King  William,  Lunenburg, 
Mecklenburg,  Middlesex.  Nelson,  New 
Kent,  Northampton,  Nottoway,  Page, 
Pittsylvania,  Powiiatan,  Prince  George, 
Richmond.  Rockbridge,  Rockingham, 
Shenandoah,  Southampton,  Stafford, 
Suffolk,  Sussex.  Virginia  Beach,  and 
Westmoreland. 

WaaUn^oo 

Adams,  Benton,  dark.  Cowlitz. 
Franklin.  Grant  Klickitat,  Lewis.  Skagit, 
and  Yakima. 

Weat  Virginia 

Mason  and  Putnam. 


Brown.  Calumet,  Chippewa. 
Columbia,  Dane,  Dodge,  Durm,  Eau 
Claire,  Fond  du  Lac.  Grant.  Green. 
Green  Lake,  Iowa,  Jeffiarson,  Kenosha, 
Marquette,  Rsdne,  Richland,  Rock,  St. 
Croix,  Sauk,  Walworth,  Waushara,  and 
Wirmebago. 

Wyoming 

Nona. 

(e)  For  each  acre  a  producer  plants  to 
fruits  or  vegetables  on  contract  acreage 
under  paragraphs  (c)(2J  or  (3)  of  this 
section.  1  acre  will  not  be  used  in 
determining  the  contract  payment.  The 
calculatioo  for  this  leductipn  is  baaed 
on  the  contract  crop  with  the  lowest 
payment  amotmt  per  acre.  Inductions 
will  be  prorated  among  all  producen 
based  on  each  producer's  share  of  the 
total  payment  for  the  farm.  Such 
producere  may  adjust  the  reduction  in 
payments  as  they  agree  upon. 

(f)  Fruits  and  vegetables  include  but 
are  not  limited  to  all  nuts  except 
peanuts,  certain  fruit-bearing  trees  and: 
acerola  (baibados  cheny).  antidesma. 
apples,  apricots,  oragida.  artichokes, 
asparagus,  atemoya,  (custard  apple), 
avocados,  babaco  papayas.  honVim;, 


beaiu  (except  soybeans,  mung,  adzuki, 
faba,  and  lupin),  beets — other  than 
sugar,  blackberries,  blackeye  peas, 
blueberries,  bok  choy,  lyysenberries, 
breadfruit,  broccoflower,  broccolo- 
cavalo,  broccoU,  brussel  sprouts, 
cabbage,  cai  lang,  caimito,  calabaza, 
carambola  (star  &uit),  calaboose,  carob, 
carrots,  cascadeberries,  cauliflower, 
celeriac,  celery,  chayote,  cherimoyas 
(sugar  apples),  canary  melon, 
cantaloupes,  cardoon,  casaba  melon, 
cassava,  cherries,  chickpeas/garbanzo 
beans,  Chinese  bitter  melon,  chicory, 
Chinese  cabbage,  ciiinese  mustard, 
Chinese  water  chestnuts,  cbufes,  citron, 
citron  melon,  coffee,  collards,  cowpeas, 
crabapples,  cranberries,  cressie  greens, 
Crenshaw  melons,  cucumbere,  currants, 
cushaw.  daikon,  dasheen,  dates,  dry 
edible  beans,  dunga,  eggplant, 
eldert)erries  elut,  endive,  escarole,  etou, 
feijoas,  figs,  gai  lien,  gallon,  galanga, 
genlp,  gooseberries,  grapefruit,  grapes, 
guambana,  guavas,  guy  choy,  Chinese 
mustard,  honeydew  melon, 
huckleberries,  Jackfruit,  Jerusalem 
artichokes,  jicama,  jojoba,  kale,  kamut, 
kenya,  kiwifruit,  kohlrabi,  kumquats, 
leeks,  lemons,  lettuce,  limequats,  limes, 
lobok,  loganberries,  longon,  loquats. 
lotus  root,  lychee  (litchi),  miinHAring_ 
mangos,  marionberries,  mongosteen, 
mar  bub,  melongene,  mesple,  minmii, 
moqua,  mulberries,  murcotts. 
mushrooms,  mustard  greens,  nectarines, 
ny  Yu,  okn,  olallieberries.  olives, 
onions,  opo,  oranges,  papaya,  paprika, 
parsnip,  passion  fruits,  peaches,  peare, 
peas,  all  peppers,  persimmon,  persian 
melon,  pimentos,  pineapple,  pistachios, 
plantain,  plumcots,  plums, 
pomegranates,  potatoes,  primes, 
pummelo,  pumpkins,  quinces, 
radiochio.  radishes,  raisins,  raisins 
(distilling),  rambutan,  rape  greens, 
rapini,  raspberries,  recao,  rhubarb, 
rutabaga,  santa  claus  melon,  salsify, 
saodilla,  sapote,  savory,  acallions, 
shallots,  shiso,  spinach,  squash, 
strawberries,  suk  gat,  swiss  chard,  sweet 
corn,  sweet  potatoes,  tangelos, 
tangerines,  tangos,  tangdrs,  taniers,  tare 
root,  tau  chai,  teff.  tindora,  tomatilloc, 
tomatoes,  turnips,  turnip  greens, 
watercress,  watermelons,  white  sapote, 
and  yam. 

(g)  Fruits  or  vegetables  planted  on 
contract  acreage  for  green  manure, 
hajring,  or  grazing  are  not  considered  as 
planted  to  fruits  or  vi^etables,  but 
producera  planting  friJJts  and  vegetables 
tor  such  purposes  shall  pay  1  fee  to 
cover  the  cost  of  a  farm  visit,  in 
accordance  with  part  718  of  this  title,  to 
verify  that  the  crop  has  not  been 
harvasted. 


11412^07   Sucoeeaien-in-Maraettoa 
^pradudloa  MeiJbMty  oontaact 

(a)  A  person  may  suooeed  to  the 
contract  if  there  has  been  a  change  in 
the  operation  of  a  farm,  such  as: 

(1)  A  sale  of  land; 

(2)  A  change  of  operator  or  producer, 
including  a  (±ange  in  a  partnership  that 
increases  or  decreases  the  number  of 
partnera;or 

(3)  A  foreclostue,  bankruptcy,  or 
involuntary  loss  of  the  farm  after 
enrollment  in  a  production  fiexibilily 
contract. 

(b)  A  succession  in  interest  to  the 
contract  is  not  permitted  if  CCC 
determines  that  the  change  restUts  in  a 
viofation  of  the  landlord-tenant 
provisions  set  forth  at  §  1412.303.  or 
otherwise  defeats  the  purpose  of  the 
prtigram. 

(c)  ff  a  producer  who  is  entitled  to  a 
contract  payment  dies,  becomes 
incompetent,  or  is  otherwise  uiuble  to 
receive  the  contract  payment,  the  CCC 
will  make  the  payment  in  accordance 
with  part  707  of  this  title. 

(d)  A  producer  or  owner  must  inform 
the  county  committee  of  changes  in 
interest  by: 

(1)  August  31  of  the  current  fiscal 
year,  if  {woducara  on  the  contract 
remain  the  same,  but  payment  shares 
change;  or 

(2)  30  days  after  the  change  is  made 
on  the  farm  but  no  later  than  August  31, 
if  a  new  producer  is  being  added  to  the 
contract 

(e)  In  any  case  in  which  payment  has 
previously  been  made  to  a  predecessor, 
such  payment  shall  not  be  paid  to  the 
successor.  If  the  predecessor  refunds  an 
advance  contract  payment,  such 
producer  shall  not  faie  assessed  interest 
in  accordance  with  pari  1403  of  this 
chapter. 

Subpart  C^-Hnandal  ComtderMiona 
lociudlna  Sharing  ProducUon 
FlaxIbUI^  Payments 

i  1412,301    LMMon  of  production 
flwdbWIy  oontfect  peymenla. 

The  sum  total  of  aimual  contract 
payment  amounts  shall  not  exceed  the 
amounts  specified  in  part  1400  of  this 
chapter. 

9 1412Ju«   Oontract  paynanl  pfovWone, 

(a)  A  producer  may  request  SO  percent 
of  each  fiscal  year's  contract  payment  as 
an  advance  payment 

(b)  At  the  option  of  the  producer,  for 
fiscal  year  1997  and  each  subsequent 
fiscal  year,  50  percent  of  the  annual 
contract  payment  shall  be  made  on 
December  IS  or  January  IS,  as  requested 
by  the  producer.  In  order  to  receive  an 
advance  payment  the  producers  on  the 
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fann  must  be  in  ccmpliance  with  all  of 
the  raquiraments  of  the  contract  at  the 
Ume  of  tlie  advance  payment. 

(c)  A  final  contract  payment  shall  be 
made  not  later  than  September  30  of 
each  of  the  fiscal  years  1996  through 
2002. 

(d)  If  a  producer  declines  to  accept,  or 
is  determined  tcrbe  ineligible  for  all  or 
any  part  of  the  producer's  share  of  the 
production  flexibility  payment 
computed  for  the  fairn  in  accordance 
with  the  provisions  of  this  section; 

(1)  The  payment  or  portions  thereof 
shall  not  become  available  for  any  other 
producer;  and 

(2)  The  producer  shall  refund  to  CCC 
any  amounts  representing  payments  that 
exceed  the  payments  determined  by 
CCC  to  have  been  earned  under  the 
program  authorized  by  this  part.  Part 
1403  of  this  chapter  shall  be  applicable 
to  all  unearned  payments. 

I1412J03    Sherlne  ol  eoMiact  paymama. 

(a)  Each  eligible  producer  on  a  hrm 
shall  be  given  the  opportunity  to  enroll 
in  8  contract  and  receive  contract 
payments  determined  fair  and  equitable 
as  agreed  to  by  the  producers  on  the 
farm  and  approved  by  the  county 
committee. 

(1)  Producers  must  provide  a  copy  of 
their  written  lease  to  the  county 
committee,  and,  in  the  absence  of  a 
written  lease,  must  provide  to  the 
county  committee  a  c(»nplete  written 
description  of  the  terms  and  conditions 
of  any  oral  agreement  or  leese. 

(2)  A  lease  will  be  considered  a  cash 
lease  if  the  lessor  receives  only  a  sum 

.certain  cash  payment,  or  a  fijced 
quantity  of  the  crop  (for  example,  cash, 
poimds.  or  bushels  per  acre). 

(3)  If  a  lease  contains  provisions  that 
require  the  payment  of  rent  on  the  basis 
of  the  amount  of  crop  pnxiuced  or  the 
proceeds  derived  bom  the  crop,  or  the 
interest  such  producer  would  have  had 
if  the  crop  had  been  produced,  or 
combination  thereof,  such  agreement 
shall  be  considered  to  be  a  share  lease. 

(4)  If  a  lease  provides  for  both  a  cash 
payment  and  a  share  of  the  crop  or 
proceeds,  the  county  committee  will 
determine  a  normal  cash  lease  amount 
by  crop  for  the  area.  If  the  guaranteed 
production  or  cash  lease  payment  is 
equal  to  or  exceeds  the  normal  cash 
lease  estabUshed  by  the  county 
committee  for  the  area,  then  the  lease 
shall  be  considered  to  be  a  cash  leese. 

(5)  If  the  lease  is  a  cash  lease,  the 
landlord  is  not  eligible  for  a  contract 
payment 

(6)  For  a  lease  providing  both  a  cash 
payment  and  a  share  of  the  crop  or 
proceeds,  if  the  cash  guarantee  is  less 
than  the  normal  cash  guarantee  for  the 


area,  the  lease  shall  be  considered  a 
share  lease. 

(b|  When  contract  acreage  is  leased  on 
a  share  basis,  neither  the  landlord  nor 
the  tenant  shall  receive  100  percent  of 
the  contract  payment  for  the  farm. 

(1)  A  landowner  may  receive  up  to 
100  percent  of  the  contract  payment  if 
no  lease  exists  with  respect  to  the 
contract  acreage.  The  leasing  of  grazing 
or  haying  privileges  is  not  considered 
cash  leasing. 

(2)  (Reserved) 

(c)  The  county  committee  shall 
approve  a  contract  for  enrollment  and 
approve  the  division  of  payment  when 
all  of  the  following  apply: 

(1)  The  landowners,  tenants  and 
sharecroppers  sign  the  contract  and 
agree  to  the  payment  shares  shown  on 
the  contract; 

(2)  The  county  cranmittee  determines 
that  the  interests  of  tenants  and 
sharecroppers  are  being  protected;  and 

(3)  That  the  division  of  payments  is 
not  done  in  a  maiuier  to  circumvent  the 
provisions  of  part  1400  of  this  chapter. 

%  1412.304    novtaiona  raMHiiQ  to  Isnflfita 


(a)  Contract  payments  shall  not  be 
made  by  OOC  if: 

(1 )  The  landlord  or  operator  ha* 
adopted  a  scheme  or  device  for  the 
purpose  of  depriving  any  tenant  or 
sharecropper  of  the  payments  to  which 
such  person  would  otherwise  be 
entitled  uiular  the  program.  If  any  of 
such  conditions  occur  or  are  discovered 
after  payments  have  been  made,  all  or 
any  such  part  of  the  payments  as  the 
State  committee  may  determine  shall  be 
refunded  to  CCC:  or 

(2)  The  landlord  terminated  a  lease  in 
violation  of  state  law  as  determined  by 
a  state  court. 

(b)  If  the  landowners,  tenants  and 
sharecroppers  on  a  farm  bil  to  reach  an 
agreement  regarding  the  division  of 
contract  payments  for  a  fiscal  year,  the 
county  committee  shall  make  the 
payment  at  a  later  date  if  all  persons 
eligible  to  receive  a  share  of  the  contract 
payment,  have  executed  a  contract  no 
later  than  September  30  of  that  fiscal 
year  and  subsequently  agree  to  the 
division  of  contract  payment. 

subpart  D-CoiHract  VkHatfons  and 
ilnr 


to  the  producer  on  each  bran  in  which 
the  producer  has  an  interest.  Upon  such 
termination,  the  producer  shall  forfeit 
all  rights  to  receive  future  contract 
payments  on  each  brm  in  which  the 
producer  has  an  interest  and  shall 
refund  all  contract  payments  received 
by  the  producer  during  the  period  of  the 
violation,  plus  interest  with  respect  to 
the  contract  payments  as  determined  in 
accordance  with  part  1403  of  this 
chapter. 

(b)  If  the  county  committee 
determines  that  a  violation  is  not 
serious  enough  to  warrant  termiiiatian 
of  the  contract  under  paragraph  (a)  of 
this  section,  the  county  committee  may 
require  the  producer  subiect  to  the 
contract  either,  or  both  of  the  following: 

(1)  Refund  to  CCC  that  part  of  the 
contract  payments  received  by  the 
produc«  during  the  period  of  the 
violation,  plus  interest  determined  in 
accordance  with  part  1403  of  this 
chapter,  and 

(2)  If  there  is  a  violation  of  $  1412.206, 
accept  a  reduction  in  the  amoimt  of 
current  and  future  contract  payments 
that  is  equal  to  the  sum  proportionate  to 
the  severity  of: 

(i)  Market  value  of  the  fruit  and 
vegetables  planted  on  each  contract 
acreage;  and 

(ii)  The  contract  payment  for  eadi 
such  acre. 

(iii)  Producers  who  do  not  plant  a 
crop  on  contract  acreage  must  protect 
any  such  land  from  weeds  and  erosion, 
including  providing  sufficient  cover  if 
determined  necessary  by  the  county 
committee.  The  first  violation  of  this 
provision  by  a  producer  will  result  in  a 
reduction  in  the  producer's  payment  for 
the  £arm  by  an  amount  equal  to  3  times 
the  cost  of  maintenance  of  the  acreage, 
but  not  to  exceed  50  percent  of  the 
payment  for  the  farm  for  that  fiscal  year. 
The  second  violation  of  this  provision 
will  result  in  a  reduction  in  the  payment 
for  the  farm  by  an  amount  equal  to  3 
times  the  cost  of  maintenance  of  the 
acreage,  not  to  exceed  the  payment  for 
the  farm  for  that  fiscal  year. 

(1412,402    WolaaafMOtMgMyarodlM* 
■alio  and  VMaiao  conaanfaaoa  proMaloAs. 
The  provisions  of  part  12  of  this  title, 
apply  to  this  part. 

{1412,409   VIoMianartganlngcaMralad 


iilaauii  and  echeme 


11412.401    Contract  vMadon*. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  if  ■  producer  subiect 
to  a  contract  violates  a  requirement  of 
the  contract  specified  in 
$$  1412.201(6)(c).  1412.402, 1412.403, 
and  1412.405,  the  Deputy  Administrator 
shall  termliute  the  contract  with  respect 


The  provisions  of  S  718.12  of  this  title 
apply  to  this  part 


I141U08   Miriiii 
Of  devtca^ 

(a)  A  producer  who  is  determined  to 
have  erroneously  represented  any  fact 
afiiscting  a  program  determination  made 
in  accordance  with  this  part  shall  not  be 
entitled  to  contract  payments  and  must 
refund  all  payments,  plus  interest 
determined  in  accordance  with  part 
1403  of  this  chapter. 

(b)  A  producer  who  is  determined  to 
have  knowingly: 

(1)  Adopted  any  scheme  or  device 
that  tends  to  defeat  the  purpose  of  the 
procam; 

(2)  Made  any  fraudulent 
representation;  or 

(3)  Misrepresented  any  bet  afCscting  a 
program  determination  shall  refund  to 
CCC  all  payments,  plus  interest 
determined  in  accordance  with  part 

1403  of  this  chapter  received  by  such 
producer  with  respect  to  all  contracts. 
The  producer's  interest  in  all  contracts 
shall  be  terminated. 

11412,406    Oinataandaelgiiiisiita. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  payment  or 
portion  thereof  to  any  person  shall  be 
made  without  regard  to  questions  of  title 
under  State  law  and  without  regard  to 
any  claim  or  lien  against  the  crop,  or 
proceeds  thereof,  in  favor  of  the  owner 
or  any  other  creditor  except  agencies  of 
the  U.S.  Government.  The  regulations 
governing  ofbets  and  withholdings 
found  at  part  1403  of  this  chapter  shall 
be  applioble  to  contract  payinents. 

(b)  Any  producer  entitled  to  any 
payment  may  assign  any  payments  in 
accordance  with  regulations  governing 
assignment  of  payment  fotmd  at  part 

1404  of  this  chapter. 


11412,407 

As  a  condition  of  eligibility  for 
contract  payments,  the  operator  or 
owner  must  timely  submit  a  report  of 
fruit  and  vegetable  acreage  in 
accordartce  with  part  718  of  this  titie.  If 
such  operator  or  owner  does  not  report 
all  of  the  fruits  and  vegetables  planted 
on  contract  acreage,  the  contract  shall  be 
terminated  with  respect  to  such  farm 
unless  the  provisions  of  $  1412.40(b)(1) 
and  (2)  are  applicable.   . 

Subpart  E— Produeaon  FlaxIbUity  wd 
Conaamallon  naaatva  Programs 

f14iza01    TMngtoranrollRMntand 
MnnlnaUon  of  pcDductfon  llaxMIKy 


11412.404 

All  producers  taoei  ving  a  share  of  the 
contract  payment  are  jointly  and 
severally  liable  for  contract  violations 
and  resulting  repayments. 


(a)  At  the  begirming  of  each  fiscal 
year,  the  Secretary  shall  allow  an 
eligible  producer  on  a  brm  with  acreage 
enrolled  in  a  Conservation  Reserve 
Program  contract  in  accordance  with 
parts  704  or  1410  of  this  title  that 


terminates  after  August  1. 1996,  to  enter 
into  or  modify  an  existing  production 
flexibility  contract  if  such  land 
otherwise  would  have  been  eligible  for 
enrollment  imder  this  part  as  of  August 
1,1996. 

(b)  A  production  flexibility  contract 
shall  begin  with  the  1996  crop  of  a 
contract  commodity  or  in  the  case  of 
acreage  that  was  enrolled  in  the 
Conservation  Reserve  Program,  the  date 
the  production  flexibility  contract  was 
entered  into  or  modified  to  include  the 
acreege  previously  subject  to  the 
Conservation  Reserve  Program  ctmtract. 

(c)  All  contracts  shall  terminate  on 
September  30.  2002,  unless  terminated 
at  an  earlier  date  by  mutual  consent  of 
all  parties. 

(d)  A  contract  for  farms  whose 
Conservation  Reserve  Program  contract 
terminates  after  August  1, 1906,  shall  be 
signed  by  a  producer  no  later  than 
November  30  of  the  fiscal  year  following 
the  fiscal  year  the  Conservation  Reserve 
Program  contract  is  terminated. 

(e)  A  Conservation  Reserve  Program 
contract  that  is  terminated: 

(1)  In  fiscal  year  1996,  if  the  effective 
date  of  the  Conservation  Reserve 
Program  contract  tenninstion  is  earlier 
than  August  1, 1996,  and  the  land  that 
was  subject  to  the  Conservation  Reserve 
Program  contract  is  enrolled  in  a 
production  flexibility  contract,  the 
owner  or  producer  is  eligible  to  receive 
both  the  1996  production  flexibility 
contract  payment  and  a  prorated 
Conservstiaa  Reserve  Pro-am  payment. 

(2)  In  fiscal  years  1997  through  2002, 
if  a  conaervation  reserve  contract  is 
terminated,  and  the  land  that  was 
subject  to  the  conservation  reserve 
contract  is  enrolled  in  a  production 
flexibility  contract,  the  owner  or 
producer  may  elect  to  receive  rather  the 
production  flexibility  contract  payments 
or  a  prorated  Conservation  Reserve 
Pro-am  payment,  but  not  both. 

PART  141»-(REM0VEp] 

18.  Part  1413  is  removed. 

PART  1421— GHAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

19.  The  authority  citation  for  7  CFR 
Port  1421  is  revised  to  reed  as  follows: 

Aothorty:  7  U.S.C  7231-7235,  7237;  and 
IS  U.S.C  714b  sod  714c. 

20.  The  subpart  cansisting  of 
§§1421.1  through  1421.32  and  the 
subpart  heading  are  revised,  the  subpart 
heading  preceding  §  1421.200  and 

§  1421.200  are  revised,  and  §§  1421.201 
through  1421.217  are  removed,  as  set 
forth  below: 


Subpart-Loan  and  Loan  OaManey 
Payment  RsguMtana  lor  •■*  1(M 'nmuoh 
2002  Crop*  of  Wheal.  Faad  Onkia.  Mca. 
OHaaad*  tCanok,  nanaad,  MuMard  8**d, 


1421.1 

1421.2 

1421.3 

1421.4 

1421. S 

1421.6 

1421.7 

1421.8 

1421.9 

1421.10 

1421.11 

1421.12 

1421.13 

1421.14 

1421.15 

1421.16 

1421.17 

1421.18 

1421.19 

1421.20 


1421.22 
1421.23 
1421.24 
1421.25 
1421.26 


Sunflwear  Saad).  and  F*nn-S«os*d  P*anut* 
Sac 

Applicability. 

Admioistniion. 

Definitions. 

EligiblQ  producers. 

General  eligibUity  raquirements. 

Maturity  dates. 

Adiustmenl  of  basic  loan  rales. 

Approved  storage.  ■ 

Warehouse  receipts. 

Warehouse  charges. 

Liens.  " 

Fees,  chorgas.  and  intemt 

(Reserved) 

(Reserved) 

Loss  or  denuae  to  the  commodity. 

Personal  liability  of  the  producers. 

Farm.stored  commodities. 

Warehouse-stored  loans. 

LiquidatioD  of  loans. 

Rataase  of  the  commodity  pledged 
as  collateral  Coca  loaa. 
1421.21     (Reserved) 

SettlemeDt 

Foreclosure. 

Ptotein  determinadooa. 

Loan  repeymeDts. 

Transfer  of  brm-atored  loan  to 
warehouse-sloied  association  loon. 

1421.27  Producer-handler  purchases  of 
additional  peanuts  pledged  as  oollsMral 
for  a  loan. 

1421.28  Required  produoeT-handler  records 
and  supervision  of  farm-stored 
additional  peanuts  pledged  as  collateral 
for  a  loon  or  p\irchased  by  a  producer- 
handler  hom  loan. 

1421.29  Loan  deficiency  payments. 

1421.30  Death,  incompetency,  ot 
disappearance. 

1421.31  Recourse  loons. 

1421.32  Handling  paymsnU  and  coUactions 
not  exceeding  $9.99. 

Subpart-Loan  and  Loan  Dafldaney 
Paymant  Ra0uMion»lerlha  1998 
through  2002  Crapa  of  Wlwat,  Faad 
Oralna,  Rioa,  OHaaad*  (Canola, 
Flaxaaad,  Muatafd  Saad,  Rapaaaad, 
SafflotMr,  Soybaaoa,  and  Sunfloaiar 
Saad),  and  Fann-Slorad  Paamit* 

f  1421.1    AppDcabOtty. 

(a)  The  regulations  of  this  subpart  are 
applicable  to  the  1996  through  2002 
crops  of  barley,  com,  grain  sorghum, 
oats,  peanuts,  rice,  wheat,  and  oilseeds 
as  set  forth  in  §  1421.3.  These 
regulations  set  forth  the  terms  and 
conditions  imder  which  loans  shall  be 
entered  into  and  loan  deficiency 
payments  made  by  the  Commodity 
Credit  Corporation  (CCC).  Additional 
terms  and  conditions  are  set  forth  in  the 
note  and  security  agreement  and  the 
loan  deficiency  payment  application 
that  must  be  executed  by  a  producer  to 
receive  loans  and  loan  deficiency 
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payments.  All  loans  made  under  this 
subpart  are  ooniecourse  unless  as  noted 
in  §  1421.31.  With  respect  to  warehouse- 
stored  loans  for  peanuts,  loans  shall  be 
made  in  accardance  with  port  1446  of 
this  chapter. 

(b)  Basic  county  loan  rates,  the 
schedule  of  premiums  and  discounts, 
and  forms  that  are  used  in  administering 
loans  and  loan  deficiency  payments  for 
a  crop  of  a  commodity  are  available  in 
State  and  county  FSA  offices  (State  and 
county  offices,  respectively).  The  bums 
fof  use  in  connection  with  the  programs 
in  this  section  shall  be  prescribed  by 
CCC 

(cHl)  Loans  and  loan  deficiency 
payments  shall  be  available  as  provided 
in  this  part  with  regard  to  barley,  com. 
grain  sorghum,  oats,  oilseeds,  and  wheat 
produced  in  the  United  States. 

(2)  l.oans  and  loan  deficiency 
payments  shall  be  available  only  with 
respect  to  rice  produced  in  the 
continental  United  States. 

(3)  Faim-stoed  loans  shall  be 
available  only  with  respect  to  farmer 
stock  peanuts,  as  defined  in  part  1446 
of  this  chapter,  that  are  produced  in  the 
United  States  and  that  are  also  of  a  type 
specified  in  part  729  of  this  title. 

(d)  Loans  and  loan  deficiency 
pennants  shall  not  be  available  with 
respect  to  any  commodity  produced  on 
land  owne^  or  otherwise  in  the 
poasession\f  the  United  Stales  if  such 
land  is  occupied  without  the  consent  of 
the  United  Sutes. 


f  1411.2 

(a)  The  loan  and  loan  deficiency 
payment  program  that  is  applicable  to  a 
crop  of  a  commodity  shall  be 
sdininistered  under  the  general 
supervision  of  the  Executive  Vice 
President.  CCC  (Administrator,  FSA) 
and  shall  be  carried  out  in  the  field  by 
Stats  and  county  FSA  committees  (State 
and  county  committees,  respectively). 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  of  this  part. 

(c)  The  State  committee  shall  take  any 
action  required  by  these  regulations  that 
has  not  been  taken  by  the  county 
committee.  The  State  committee  shall 
also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  an  action  taken  by 
such  county  committee  that  is  not  in 
accordance  with  the  regulations  of  this 
part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordance  with  the  regulations  of  this 
part 


(d)  No  provision  or  delegation  herein 
to  a  State  or  county  committee  shall 
preclude  the  Executive  Vice  President, 
CCC,  or  a  designee  or  the  Administrator, 
FSA,  or  a  designee,  fiom  determining 
any  question  arising  under  the  program 
or  from  reversing  or  modifying  any 
determination  made  by  a  State  or  county 
committee. 

(e)  The  Deputy  Administrator  for 
Fann  Programs,  FSA,  may  authorize 
State  and  county  committees  to  waive  or 
modify  deadlines  and  other  program 
requirements  in  cases  where  lateness  or 
failure  to  meet  such  other  requirements 
does  not  afiect  adversely  the  operation 
of  the  loan  and  loan  deficiency  payment 
program. 

(f)  A  representative  of  CCC  may 
execute  loans  and  loan  deficiency 
payment  applications  and  related 
documents  uuly  under  the  terms  and 
conditions  determined  and  announced 
by  CCC  Any  such  dociunent  that  is  not 
executed  in  accordance  with  such  terms 
and  conditions,  including  any 
purported  execution  before  the  date 
authorized  by  COC,  shall  be  null  and 
void. 


other  oilseeds  as  determined  and 
annoimced  by  CCC 


f1421.3 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  program  administntion. 
The  terms  defined  in  part  718  of  this 
title  and  parts  1412, 1425,  and  1427  of 
this  chapter  shall  also  be  applicable, 
except  where  those  definitions  conflict 
with  the  definitions  set  forth  in  this 
section. 

Basic  loan  rate  means  the  loan  rate 
estabhshed  by  CtX  for  a  commodity 
before  any  adjustment  for  premiunu  and 
discounts. 

Charges  means  all  fees,  costs,  and 
expenses  incurred  in  insuring,  carrying, 
handling,  storing,  conditioning,  and 
marketing  the  commodity  tendered  to 
CCC  for  loan.  Charges  also  include  any 
other  expenses  incurred  by  CCC  in 
protecting  OCC's  or  the  producer's 
interest  in  such  commodity. 

High  moisture  commodities  means 
corn  and  grain  sorghum  normally 
harvested  and  intended  to  be  stored  or 
marketed  in  a  high  moisture  condition. 

Loan  deficiency  quantity  means  the 
eligible  quantity  that  was  certified  by 
the  producer  as  eligible  to  be  pledged  as 
collateral  Cor  a  loan,  for  which  the 
producer  elected  to  forgo  obtaining  the 
loan. 

I,oan  quantity  means  the  quantity  on 
which  the  loan  was  disbursed  shown  on 
the  note  and  security  agreement. 

Oilseeds  means  any  crop  of  soybeans, 
sunflower  seed,  canola,  rapeseed, 
safflower,  flaxseed,  mustard  seed,  and 


I14Z1.4 

(a)  An  eligible  producer  of  a  crop  of 
a  commodity  shall  be  a  person  (i.e.,  an 
individual,  partnership,  association, 
corporation,  estate,  trust.  State  or 
political  subdivision  or  agency  thereof, 
or  other  legal  entity)  that: 

(1)  Produces  sucn  a  crop  as  a 
landowner,  landlord,  tenant,  or 
sharecropper,  or  in  the  case  of  rice, 
furnishes  land,  labor,  water,  or 
equipment  for  a  share  of  the  rice  crop: 

(2)  Meets  the  requirements  of  this 
part:  and 

(3)  Meets  the  reqtdrements  of  parts  12, 
718, 1405, 1412,  and  1446  of  this  title. 

(b)  A  receiver  or  trustee  of  an 
insolvent  or  bankrupt  debtor's  estate,  an 
executor  or  an  administrator  of  a 
deceased  person's  estate,  a  guardian  of 
an  estate  of  a  ward  or  an  incompetent 
person,  and  trustees  of  a  trust  shall  be 
considered  to  represent  the  insolvent  or 
bankrupt  debtor,  the  deceased  person, 
the  ward  or  incompetent,  and  the 
beneficiaries  of  a  trust,  respectively,  and 
the  prtxiuction  of  the  receiver,  executor, 
administrator,  guardian,  or  trustee  shall 
be  considered  to  be  the  production  of 
the  person  or  estate  represented  by  the 
receiver,  executor,  administrator, 
guardian,  or  trustee.  Loan  or  loan 
deficiency  payment  documents 
executed  by  any  such  person  ivill  be 
accepted  by  CCC  only  if  they  are  legally 
valid  and  such  person  has  the  authority 
to  sign  the  applicable  documents. 

(c)  A  minor  who  is  otherwise  an 
eligible  producer  shall  be  eligible  to 
receive  loans  or  loan  deficiency 
payments  only  if  the  minor  meets  one 
of  the  following  requirements: 

(1)  The  right  of  majority  has  been 
conferred  on  the  minor  by  court 
proceedings  or  by  statute: 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
applicable  loan  or  loan  deficiency 
payment  documents  are  signed  by  the 
guardian: 

(3)  Any  note  signed  by  the  minor  is 
cosigned  by  a  person  determined  by  the 
county  committee  to  be  financially 
responsible:  or 

(4)  A  bond  is  furnished  under  which 
a  surety  guarantees  to  protect  CCC  6vm 
any  loss  inctirred  for  which  the  minor 
would  be  liable  had  the  minor  been  an 
adult. 

(d)(1)  Two  or  more  producers  may 
obtain  a  single  joint  loan  with  respect  to 
commodities  that  are  stored  in  the  same 
farm  storage  facility.  Two  or  more 
producers  may  obtain  individual  loans 
with  respect  to  their  share  of  the 
commodity  that  is  stored  commingled  in 
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a  brm  storage  facili^  with  commodities 
owned  by  other  producers  if  such  other 
producers  execute  Form  CCC-665  that 
provides  that  such  producers  shall 
obtain  the  permission  of  a 
representative  of  the  county  committee 
before  removal  of  any  quantity  of  the 
commodity  from  the  storage  facility.  All 
producere  who  store  a  commodity  in  a 
farm  storage  facility  in  which 
commodities  that  have  been  pledged  as 
collateral  for  a  loan  shall  be  liable  for 
any  damage  incurred  by  CCC  with 
respect  to  the  deterioration  or 
unauthorized  removal  or  disposition  of 
such  commodities  in  accordance  with 
S  1421.17. 

(2)  Two  or  more  producers  may  obtain 
a  single  |oint  loan  with  respect  to 
commodities  that  are  stored  in  an 
approved  warehouse  if  the  warehouse 
receipt  that  is  pledged  as  collateral  for 
the  loon  is  issued  joindy  to  such 
producere. 

(3)  If  more  than  one  producer 
executes  a  note  and  security  agreement 
with  CCC,  each  such  producer  shall  be 
jointly  and  severally  Uable  for  the 
violation  of  the  terms  and  conditions  of 
the  note  and  the  regulations  set  forth  in 
this  part.  Each  such  producer  shall  also 
remain  liable  for  repayment  of  the  entire 
loan  amotmt  until  the  loan  is  fully 
repaid  without  regard  to  such 
producer's  claimed  share  in  the 
commodity  pledged  as  collateral  for  the 
loan.  In  addition,  such  producer  may 
not  amend  the  note  and  security 
agreement  with  respect  to  the 
producer's  claimed  share  in  such 
commodities,  or  loan  proceeds,  after 
execution  of  the  note  and  security 
agreement  by  CCC. 

(e)(1)  The  county  committee  may 
deny  a  producer  a  loan  on  fann-stored 
commodities  if  the  producer  has: 

(i)  Been  convictea  of  a  criminal  act: 

(ii)  Has  made  a  misrepresentation, 
with  respect  to  acquiring  a  farm-stored 
loan  or  in  the  maintenance  of  the 
commodity  pledged  as  security  for  a 
brm-stored  loan:  or 

(ill]  Failed  to  protect  adequately  the 
interests  of  CCC  in  the  commodity 
pledged  as  security  for  a  farm-stored 
loan. 

(2)  In  such  cases,  the  producer  shall 
be  ineligible  for  subsequent  farm-stored 
loans  unless  the  county  committee 
determines  that  the  producer  will 
adequately  protect  CCC's  interest  in  the 
commodity  that  would  be  pledged  as 
collateral  for  such  a  loan.  A  producer 
who  is  denied  a  farm-stored  loan  will  be 
eligible  to  pledge  a  commodity  as 
collateral  for  a  warehouse-stored  loan, 

(f)  Warehouse-stored  loans  may  be 
made  to  a  warehouse  operator  who. 
acting  on  behalf  and  with  the 


authorization  of  a  producer,  tenders  to 
CCC  warehouse  receipts  issued  by  such 
warehouse  operator  for  a  commodity 
produced  by  such  warehouse  operator 
only  in  those  States  where  the  issuance 
and  pledge  of  such  warehouse  receipts 
is  valid  under  State  law. 

(g)  An  approved  cooperative 
marketing  association  (CMA)  may 
obtain  a  loan  on  the  eligible  production 
of  such  commodity  or  loan  deficiency 
payment  with  respect  to  such 
commodity  on  behalf  of  the  membere  of 
the  CMA  who  are  eligible  to  receive 
loans  and  loan  deficiency  payments 
with  respect  to  a  crop  of  a  commodity. 
For  purposes  of  this  subpart  and  in 
applicable  loan  and  loan  deficiency 
payment  forms,  the  tenn  producer 
includes  an  approved  CMA. 

(h)  With  respect  to  peanuts  tendered 
to  OCC  for  loan,  a  producer  must  also 
meet  the  provisions  of  pari  1446  of  this 
tide.  Before  obtaining  a  farm-stored  loan 
with  respect  to  additional  peanuts,  a 
producer  must  register  as  a  handler  with 
the  State  FSA  office  of  the  SUte  in 
which  the  producer's  farm  is  located. 

(i)(1)  Two  or  more  producere  may 
obtain  a  single  joint  loan  deficiency 
payment  with  respect  to  commodities 
that  are  stored  in  the  same  farm  storage 
bcility.  Two  or  more  producers  may 
obtain  individual  loan  deficiency 
payments  with  respect  lo  their  share  of 
the  commodity  that  is  stored 
commingled  in  a  farm  storage  bcility 
with  commodities  owned  by  other 
producere.  All  producers  who  store  a 
commodity  in  a  farm  storage  facility  in 
which  conunodities  for  which  a  loan 
deficiency  payment  has  been  requested 
shall  be  liable  for  any  damage  incurred 
by  CCC  with  respect  to  incorrect 
certification  of  such  commodities  in 
accordance  with  S  1421.16. 

(2)  Two  or  more  prtxlucers  may  obtain 
a  single  joint  loan  deficiency  payment 
with  respect  to  conmiodities  that  are 
stored  in  an  approved  or  unapproved 
warehouse  if  the  acceptable 
documentation  representing  an  eligible 
commodity  for  which  a  loan  deficiency 
payment  is  requested  is  completed 
jointly  for  such  producere. 

(3)  Each  producer  who  is  a  party  to  a 
joint  loan  deficiency  payment  will  be 
jointly  and  severally  responsible  and 
liable  for  the  breach  of  the  obligations 
sat  forth  in  the  loan  deficiency  payment 
documents  and  in  the  applicable 
regulations  in  this  subpart. 

f  1421,5    Oenaral  eUgWIIty  requlraments. 

(a)  A  producer  must,  unless  otherwise 
authorized  by  CCC.  request  loans  and 
loan  deficiency  payments  at  the  county 
office  that,  in  accordance  with  part  718 
of  this  title,  is  responsible  for 


administering  pragrains  for  the  turn  on 

which  the  commodity  was  produced. 
An  approved  CMA  must,  unless 
otherwise  authorized  by  QX,  request 
loans  and  loan  deficiency  payments  at 
the  location  designated  by  OCC.  An 
eUgible  producer  who  produces  a  crop 
of  barley,  com,  grain  sorghum,  oats, 
rice,  or  wheat  on  a  iarm  covered  by  a 
production  flexibility  contract  shijl  be 
eligible  for  a  loan  on  any  production  of 
that  commodity.  In  the  case  of  oilseeds, 
any  production  produced  by  an  oUgible 
producer  shall  be  eligible  for  a  loan.  To 
receive  loans  or  loan  deficiency 
payments  for  a  crop  of  a  commodity,  a 
producer  must  execute  a  note  and 
security  agreement  or  loan  deficiency 
payment  application  on  or  before: 

(1)  January  31  of  the  year  following 
the  year  in  which  the  crop  of  peanuts  is 
normally  harvested  for  aaditional 
peenuts  pledged  as  collateral  for  a  farm- 
stored  loan: 

(2)  March  31  of  the  year  following  the 
year  in  which  the  following  crops  are 
normally  harvested:  quota  peanuts 
pledged  as  cnllateral  for  a  tarm-stoied 
loan,  barley,  canola,  flaxseed,  oats, 
rapeseed,  and  wheat: 

(3)  April  30  of  the  veer  following  the 
year  in  which  the  crop  of  peanuts  is 
harvested  for  quota  peanuts  tendered  for 
purchase:  or 

(4)  May  31  of  the  year  following  the 
year  in  which  the  following  crops  are 
normally  harvested:  com.  grain 
sorghum,  mustard  seed,  rice,  saffiower, 
soybeans,  and  sunflower  seed. 

(b)(1)  To  be  eligible  to  receive  loans 
or  loan  deficiency  payments, 
commodities  must  be  tendered  to  COC 
by  an  eligible  producer  and  must  be 
eligible  and  in  existence  when  approved 
by  OCC.  To  be  eUgible  to  receive  loans, 
commodities  must  also  be  stored  in 
approved  storage  at  the  time  of 
disbursement  of  loan  proceeds.  The 
commodity  must  not  have  been  sold, 
nor  any  sales  option  on  such  commodity 
granted,  to  a  buyer  under  a  contract  that 
provides  that  the  buyer  may  direct  the 
producer  to  pledge  the  commodity  to 
CCC  as  collateral  for  a  loan  or  to  obtain 
a  loan  deficiency  payment  Such 
commodities  must  also  be  merchantable 
for  food,  feed,  or  other  uses  determined 
by  CCC  and  must  not  contain  mercurial 
compounds,  toxin  producing  molds,  or 
other  substances  pcdsonous  to  humans 
or  animals.  Notwithstanding  any  other 
provision  of  this  pari,  such  commodities 
that  contain  vomitoxin  levels  of  5  or  less 
parts  per  million  or  contain  levels  of 
more  than  5  parts  per  million,  may  be 
eligible  for  a  nomvcourse  or  recourse 
loan,  respectively.  Com  containing 
aflatoxin  levels  not  exceeding  20  parts 
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per  billion  may  be  eli^ble  for  a 
nonmcouise  loan. 

(2)  The  detenninalioa  of  dan,  gnda,  - 
grading  foctors.  milling  yields,  and  other 
quality  factors,  including  the 
determination  of  type,  quality  and 
quantity  for  peanuts: 

(i)  With  respect  to  barley,  canola, 
com,  flaxseed,  grain  sorghum,  oats,  rice, 
soybeans,  sunflower  seed  for  extraction 
of  oil,  and  wheat,  shall  be  based  upon 
the  Official  United  States  Standards  for 
Grain  and  the  Official  United  States 
Standards  for  Rice  as  applied  to  rough 
rice  whether  or  not  such  detenninations 
are  made  on  the  basis  of  an  official 
inspection.  The  costs  of  an  official  grade 
determination  may  be  paid  by  COC  The 
grade  and  grading  requirem'ents  that  are 
used  in  administering  loans  and  loan 
deficiency  payments  lor  the 
commodities  in  this  paragraph  are 
available  in  State  and  county  offices. 

(ii)  With  respect  to  a  crop  of  mustard 
seed,  rapeseed,  saSIower  seed,  and 
sunflower  seed  used  for  a  purpose  other 
than  to  extract  oil.  shall  be  baaed  on 
quality  requitemenls  established  and 
announced  by  CCC.  whether  or  not  such 
determinations  are  made  on  the  basis  of 
an  official  inspection.  The  costs  of  an 
official  quality  determination  may  he 
paid  by  CCXl  The  quality  requirements 
that  are  used  in  administering  loans  and 
loan  deficiency  payments  for  the 
oilseeds  in  this  paragraph  an  available 
in  State  and  county  offices. 

(iii)  With  lespest  to  paanuts>  shall-be 
determined  at  the  time  of  delivery  to 
OCC  l^  a  Federal-Stale  Inspector 
authorized  or  licensed  by  the  Secretary. 

(31  Com  pledged  as  collateral  for  a 
bnn-stared  loan  may  be  ear  or  shelled 
com,  but  may  not  be  ground  ear  com. 
If  the  collateial  is  ear  com.  the  producer 
must: 

(i)  Before  delivery  to  CCC.  shell  such 
com  without  cost  to  CCC:  and 

(iiTBefore  removal  of  the  commodity 
for  shelling,  have  the  appnnral  of  CCC 
in  accordance  with  $  1421.20.  Com 
pledged  as  collateral  for  a  warehouse- 
stored  loan  must  be  shelled  com. 

(4)  When  a  quantity  of  a  commodity 
is  determined  by  weight,  the  following 
shall  apply: 

(i)  A  bushel  of  barley  shall  be  4S 
pounds  of  barley  free  of  dockage; 

(ii)  A  bushel  of  com  shall  be  56 
poimds  of  shelled  com: 

(iii)  A  bushel  of  oats  shall  be  32 
pounds  of  oats; 

(ivj  Quantities  of  peanuU  shall  be 
determined  in  tons  and  hundredths  of  a 
ton; 

(v)  Quantities  of  farm-stored  rice  shall 
be  in  whole  units  of  100  pounds  of  rice; 


(vi)  A  bushel  of  soybeans  shall  be  60 
poimds  of  soybeans  with  no  more  than 
1  percent  foreign  material: 

(vii)  A  bushel  of  grain  sorghtun  shall 
be  S6  pounds  of  grain  sorghum  bee  of 

(viiij  A  bushel  of  wheat  shall  be  60 
pounds  of  wheat  bee  of  dockage: 

(ix)  Quantities  of  farm-stored  canola, 
flaxseed,  mustard  seed,  rapeseed, 
saSlower  seed,  and  sunflower  seed  shall 
be  determined  in  whole  units  of  100 
pounds  of  the  respective  commodity; 

(x)  A  bushel  of  canola  shall  be  SO 
pounds  of  canola  free  of  dockage: 

(xi)  A  bushel  of  flaxseed  shall  be  56 
pounds  of  flaxseed  free  of  dockage: 

(xii)  A  bushel  of  mustard  seed  shall  be 
54  pounds  of  mustard  seed  free  of 
dockage; 

(xii)  A  bushel  of  rapeseed  shall  be  50 
pounds  of  rapeseed  free  of  dockage: 

(xiv)  A  bushel  of  saBiower  seed  shall 
be  40  pounds  of  safflower  seed  free  of 
dockage;  and 

(xv)  A  bushel  of  simflower  seed  shall 
be  28  pounds  of  simflower  seed  free  of 
foreign  material. 

(5)  With  respect  to  farm-stored  loans 
and  loan  deficiency  payments,  all 
determinations  of  weight  and  quality, 
except  as  otherwise  a^eed  to  by  CCC, 
shall  be  determined  at  the  time  of 
delivery  of  the  commodity  to  CCC  or  at 
the  time  the  loan  deficiency  payment 
application  is  filed. 

(c)(1)  To  be  eligible  to  i 
loan  deficiency  payments,  a  pf 
must  have  the  beneficial  interestin  the 
commodity  that  is  tendered  to  CCC  for 
a  loan  or  loan  deficiency  payment.  The 
producer  must  always  have  had  the 
beneficial  interest  in  the  commodity 
unless,  before  the  commodity  was 
harvested,  the  producer  and  a  fbnner 
producer  whom  the  producer  tendering 
the  commodity  to  CCC  has  succeeded 
had  such  an  interest  in  the  conunodity. 
Commodities  obtained  by  gift  or 
purchase  shall  not  be  eligiue  to  be 
tendered  to  CCC  for  loans  or  loan 
deficiency  payments.  Heirs  who 
succeed  to  the  beneficial  interest  of  a 
deceased  producer  or  who  assume  the 
decedent's  obligations  under  an  existing 
loan  or  loan  deficiency  payment  shall  be 
eligible  to  receive  loans  and  loan 
deficiency  payments  whether 
succession  to  the  commodity  occurs 
before  or  after  harvest  so  long  as  the  heir 
otherwise  complies  with  the  provisions 
of  this  part. 

(2)  A  producer  shall  not  be  considered 
to  have  divested  the  beneficial  interest 
in  the  commodity  if  the  producer  retains 
control,  title,  and  risk  of  loss  in  the 
commodity,  including  the  right  to  make 
all  decisions  regarding  the  tender  of 
such  commodity  to  CCC  for  loans  or 


loen  deficiency  payments,  and  the 
producer: 

(1)  Executes  an  option  to  purchase, 
whether  or  not  a  payment  is  made  by 
the  potential  buyer  for  such  option  to 
purchase,  with  respect  to  such 
commodity  if  all  other  eligibility 
requirements  are  met  and  the  option  to 
purchaae  contains  the  follotviog 
proviaian: 

NotwithstaadiD^  any  other  provisioa  of 
this  optiOD  to  purchase,  title,  risk  of  loss,  and 
lieneQcial  interest  in  the  commodity,  u 
ipedSed  in  7  CFR  pert  1421.  shall  ranuln 
with  the  producer  until  the  buyer  exercises 
this  option  to  purcliaae  the  commodity.  This 
option  to  purchase  iliall  expire, 
notwithstanding  any  action  or  inaction  by 
either  the  producer  or  the  buyer,  si  the  earlier 
at  (1)  The  giaturity  of  any  CXX:  loan  which 
is  secured  by  luch  commodity:  (2)  the  date 
tha  OCC  claims  title  to  such  commodity;  or 
(3)  such  other  date  as  provided  in  this  option 
or 

(ii)  Enters  into  a  contract  to  sell  the 
commodity  if  the  producer  retains  title, 
risk  of  loss,  and  beneficial  interest  in  the 
commodity  and  the  purchaaer  does  not 
pay  to  the  producer  any  advance 
payment  amount  or  any  incentive 
payment  amount  to  enter  into  such 
contract  except  as  provided  in  part  1^25 
of  this  chapter. 

(3)  If  loaiu  and  loan  deficiency 
payments  are  made  available  to 
producers  through  an  approved  CMA  in 
accordance  with  part  1425  of  this 
chapter,  the  beneficial  interest  in  the 
commodity  must  always  have  been  in 
the  producer-member  who  delivered  the 
commodity  to  the  CMA  or  its  member 
CMA's,  except  as  otherwise  provided  in 
this  section.  Commodities  delivered  to 
such  a  CMA  shall  not  be  eligible  to 
receive  loans  or  loan  deficiency 
payments  if  the  producer-member  who 
delivered  the  commodity  does  not  retain 
the  right  to  share  in  the  prtioeeds  from 
the  marketing  of  the  commodity  as 
provided  in  part  1425  of  this  chspter. 

(d)(1)  A  producer  may,  before  the 
final  date  for  obtaining  a  loan  for  a 
commodity,  re-ofier  as  collateral  for 
such  a  loan  any  commodity  that  had 
been  previously  pledged  as  collateral  for 
a  loan,  except  with  respect  to: 

(i)  Commodities  that  have  been 
acquired  in  accordance  with  part  1401 
of  ibis  chapter; 

(ii)  Commodities  that  have  been 
redeemed  at  a  rate  that  is  less  than  the 
loan  rate  as  determined  in  aoconiance 
with  S  1421.25;  and 

(iii)  Commodities  for  which  a 
payment  has  been  made  in  accordance 
with  $  1421.29. 

(2)  The  commodity  re-offered  as 
security  for  the  subsequent  loan  shall 
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have  the  same  maturity  date  as  the 
original  loan. 

(e)  Producers  who  redeem  loan 
collateral  at  the  lower  loan  repayment 
rate  in  accordance  with  §  1421.25  or.  in 
lieu  of  receiving  a  loan  receive  a  loan 
deficiency  payment  in  accordance  with 
S  1421.29.  shall  provide  CCC  with: 

(1)  Evidence  of  production  of  the 
collateral  such  as  sales  receipts  or  other 
written  documentation  acceptable  to 
CCC;  or 

(2)  The  storage  location  of  the 
collateral  that  has  not  been  otherwise 
disposed  of  and  allow  CCC  access  to 
such  collateral:  and 

(3)  Permission  to  inspect,  examine, 
and  make  copies  of  the  records  and 
other  written  data  as  deemed  necessary 
to  verify  the  eligibility  of  the  producer 
and  commodity. 

(f)  Producers  who  redeem  loan 
collateral  or  receive  a  loan  deficiency 
payment  for  a  commodity  in  accordance 
with  paragraph  (e)  of  this  section  must 
provide  evidence  of  production 
acceptable  to  CCC  before  the  final  loan 
availability  date  of  the  crop  year  for 
such  conmiodity  following  the  crop  year 
for  which  the  loan  or  loan  deficiency 
payment  was  made.  Production 
evidence  includes  but  is  not  limited  to: 

(1)  Evidence  of  sales: 

(2)  Load  sununary  or  assembly  sheets: 

(3)  Warehouse  receipts  issued  by  a 
warehouse  that  is  approved  according  to 
§  1421.8(b)  or  by  a  warehouse  that  is  not 
approved;  and 

(4)  Quantities  determined  by 
measurement  at  CCC's  discretion. 

(g)  If  the  producer  fails  to  provide 
acceptable  evidence  of  production  as 
required  in  paragraph  [e)(l)  of  this 
section,  such  producer  ^lall  be  required 
to  repay  the  market  gain  or  loan 
deficiency  payment  and  charges,  plus 
interest. 

(h)  The  loan  documents  shall  not  be 
presented  for  disbursement  unless  the 
commodity  subtect  to  the  note  and 
security  agreement  is  an  eligible 
commodity,  in  existence,  and  is  in 
approved  storage.  If  the  commodity  was 
not  either  an  eligible  commodity,  in 
existence,  or  in  approved  storage  at  the 
time  of  disbursement,  the  total  amount 
disbursed  under  the  loan  and  charges 
plus  interest  shall  be  refunded  promptly 
by  the  producer. 

(i)  COC  shall  limit  the  total  loan 
quantity  for  a  loan  disbursement  or  loan 
deficiency  quantity  for  a  loan  deficiency 
payment  based  on  a  subsequent  increase 
in  the  quantity  of  eligible  commodity  by 
the  final  loan  availability  date  to  100 
percent  of  the  outstanding  quantity  of 
such  loan  or  loan  deficiency  payment 
application.  A  producer  nuiy  obtain  a 
separate  loan  or  loan  deficiency 


payment  before  the  fiiul  loan 
availability  date  for  the  commodity  l(>r 
quantities  in  excess  of  100  percent  of 
such  quantity  if  such  quantities  are  an 
otherwise  eligible  commodity. 


}1421.«    MMuilty 

(s)(l)  All  loans  shall  mature  on 
demand  by  CCC  and  with  respect  to: 

(i)  All  commodities,  except  peanuts 
and  loan  collateral  transferred  in 
accordance  with  $  1421.17(c)  and  (d),  no 
later  than  the  last  day  of  the  9th 
calendar  month  following  the  month  in 
which  the  note  and  security  agreement 
is  filed  in  accordance  with  §  1421.51a) 
and  approved;  and 

(U)  Peanuts,  April  30  of  the  year 
following  the  year  the  commodity  is 
normally  harvested. 

(2)  CCC  may  at  any  time  accelerate  the 
loan  maturity  date  by  providing  the 
producer  notice  of  such  acceleration  at 
least  30  days  in  advance  of  the 
accelerated  maturity  date. 

(3)  The  request  for  a  loan  shall  not  be 
approved  until  all  producers  having  an 
interest  in  the  collateral  sign  the  note 
and  security  agreement  and  CCC 
approves  such  note  and  security 
agreement.     . 

(b)  If  a  producer  fails  to  settle  the  loan 
in  accordance  with  paragraph  (a)  of  this 
section  within  30  days  bom  the 
maturity  date  of  such  loan,  or  other 
reasotu^le  time  period  as  established  by 
CXX,  a  claim  for  the  loan  amount  and 
charges  plus  interest  shall  be 
established.  CCC  shall: 

(1)  Inform  the  producer  before  the 
maturity  date  of  the  loan  of  the  date  by 
which  the  loan  must  be  settled  or  a 
claim  will  be  established  in  accordance 
with  pari  1403  of  this  title;  and 

(2)  If  the  producer  delivers  the  loan 
collateral  in  accordance  with  S  1421.22 
after  a  claim  is  established: 

(i)  Determine  the  value  of  the 
settlement  for  such  collateral  in 
accordance  with  §  1421.22; 

(ii)  Waive  interest  on  the  loan  amount 
that  accrued  before  the  establishment  of 
the  claim  with  respect  to  the  settlement 
value  of  the  quantity  delivered  from  the 
date  such  loan  proceeds  uete  disbursed 
through  the  loan  nuturity  date.  Interest 
that  accrues  after  the  establishment  of 
the  claim  shall  not  be  waived:  and 

(iii)  Reduce  the  outstanding  claim 
amount  arising  from  the  loan  by  the 
amount  of  the  settlement  value  of  the 
quantity  delivered  plus  the  amount  of 
interest  that  was  waived. 


11421.7    AdMiinantoft 

(a)  Basic  loan  rates  for  a  commodity 
may  be  established  on  a  State,  regional, 
or  county  basis  imd  may  be  adjusted  by 
CCC  to  reflect  quality  and  location 


applicable  to  the  commodity  and  as 
otherwise  provided  in  this  section. 

(b)  The  basic  loan  rates  for  the  wheat, 
com.  barley,  oats,  grain  sorghum,  rice, 
peanuts,  soybean,  canola.  flaxseed, 
mustard  seed,  rapeseed,  safflower.  and 
sunflower  seed  crops  will  be 
determined  by  CCC  and  made  available 
at  State  and  county  offices. 

(c)(1)  With  respect  to  all  conunodities 
except  peanuts  and  rice,  warehouse- 
stored  loons  shall  be  disbursed  st  levels 
based  on  the  basic  county  loan  rate  for 
the  county  where  the  commodity  is 
stared,  adjusted  for  the  schedule  of 
premiums  and  discounts  established  for 
the  commodity  on  the  basis  of  quality 
factors  set  forth  on  warehouse  receipts 
or  supplemental  certificates  and  for 
other  quality  factors,  as  determined  and 
aimounced  by  CCC. 

(2)  With  respect  to  rice,  warehouse- 
stored  loans  shall  be  disbursed  at  levels 
based  on  the  milling  yields  times  the 
whole  and  broken  kernel  loan  rates, 
adjusted  for  the  schedule  of  discounts 
on  the  basis  of  quality  factors  set  forth 
on  warehouse  receipts  or  supplemental 
certificates  and  for  other  quality  factors, 
as  determined  and  announced  by  COC. 

(3)  With  respect  to  commodities 
moved  bom  one  warehouse  to  another 
in  accordance  with  the  terms  and 
conditions  prescribed  by  CCC  on  Form 
CCC-699,  Reconcentration  Agreement 
and  Trust  Receipt,  the  loan  rate  will  be 
adjusted  to  reflect  the  new  storage 
location. 

1 1421 J   Approved  atoraga. 

(a)  Approved  farm  storage  shall 
consist  of  a  storage  structure  located  on 
or  off  the  farm  (excluding  public 
warehouses)  that  is  determined  by  COC 
to  be  under  the  control  of  the  pnxiucer 
and  to  afford  safe  storage  of  the 
conunodity  pledged  as  collateral  for  a 
loan.  As  may  be  determined  and 
announced  by  the  Executive  Vice 
President,  CCC,  approved  farm  storage 
msy  also  include  on-ground  storage, 
temporary  storage  structures,  or  other 
storage  arrangements. 

(b)  Approved  warehouse  storage  shall 
consist  of: 

(1)  A  public  warehouse  for  which  a 
CCC  storage  agreement  for  the 
commodity  is  in  effect  and  that  is 
approved  by  CCC  for  price  support 
purposes.  Such  a  warehouse  is  referred 
to  in  this  subpart  as  sn  approved 
warehouse.  Tbe  names  of  approved 
warehouses  may  be  obtained  bom  the 
Kansas  City  Commodity  Office.  P.O.  Box 
419205,  Kansas  City,  Missouri  64141- 
6205,  or  bom  State  and  county  offices. 

(2)  A  warehouse  operated  by  an 
approved  CMA  as  defined  in  pari  1425 
of  this  chapter. 
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(c)  The  approved  atorage  requiremenU 
provided  in  this  Hction  may  be  waived 
by  OCC  if  the  producer  requests  a  loan 
deficiency  paymeol  purauaul  to  the  loan 
deficiency  payment  provisions 
coDtained  in  S  1421.29. 


I14I1J 

(a)  Warehouse  receipts  tendered  to 
•  CCC  with  respect  to  a  loan  or  loan 

deficiency  payment  must  meet  the 
provisions  of  this  section  and  all  other 
provisions  of  this  part,  and  CCC 
program  documents. 

(b)  Warehouse  receipts  must  be  issued 
in  the  name  of  the  eligible  producer  or 
CCC  If  issued  in  the  name  of  the 
eligible  producer,  the  receipts  must  be 
properly  endorsed  in  blank  in  order  to 
vest  title  in  the  holder.  Raceipts  must  be 
issued  by  an  approved  warehouae  and 
must  represent  a  conunodity  that  is 
deemed  to  be  stored  commingled.  The 
raceipt>.must  be  negotiable  and  must 
represent  a  conunodity  that  is  the  same 
quantity  and  quality  as  the  eligible 
oommndity  adually  in  storage  in  the 
warehouse  of  the  original  dapcait. 
However,  wardiouae  receipts  may  be 
issued  by  another  warehouse  if  tba 
eligible  commodity  was  reconcentrated 
in  accordance  with  the  provisions  of 
51421.20(c). 

(c)  If  the  receipt  is  issued  ibra 
commodity  that  is  owned  by  the 
wanhouae  operator  either  solely. 
Jointly,  or  in  common  with  otfaras,  the 
tact  of  such  swmanhip  shall  be  stated 
on  the  receipt  In  States  where  the 
pledge  of  wBiehouae  receipts  issued  by 
a  warehouse  operator  on  the  warehouse 
operator's  commodity  is  invalid,  the 
warehouse  operator  may  oSer  the 
commodity  to  CCC  for  loan  if  such 
warehouse  is  licensed  and  operating 
under  the  U.S.  Warehouae  Act. 

(d)  Each  warehouse  receipt  or 
accompanying  supplemental  certificate 
representing  a  commodity  stored  in  an 
approved  warehouse  that  has  a  stonge 
agreement  with  CCC  shall  indicate  that 
the  commodity  is  insured  in  accordance 
with  such  agreement.  The  cost  of  such- 
insurance  shall  not  be  for  the  account  of 
CCC 

(e)  A  aeparate  warehouse  receipt  must 
be  submitted  for  each  grade  and  class  of 
any  commodity  tendered  to  CCC  and, 

.  with  respect  to  rice,  such  receipt  must 
also  state  the  milling  yield  of  the  rice. 

(fXl)  Each  warehouae  receipt,  or  a 
aupphanantal  cafitificate  (in  duplicate) 
that  properly  identifies  the  warehouse 
receipt,  must  be  issued  in  accordance 
with  the  Uniform  Grain  and  Rice 
Storage  Agreement  or  the  U.S. 
Warehouse  Act.  as  applicable,  and  must 
indicate: 


(i)  The  name  and  location  of  the 
staring  warehouse; 

(ii)  The  warehouse  code  assigned  by 
CCC: 

(iii)  The  warehouse  receipt  number. 

(iv)  The  date  the  receipt  was  issued: 

(v)  The  type  of  commodity; 

(vi)  The  data  the  commomty  was 
deposited  or  received; 

(vii)  The  date  to  which  storage  has 
been  paid  or  the  storage  start  date; 

(viii)  Whether  the  commodity  was 
received  by  rail,  truck  or  barge; 

(ix)  The  amount  per  bushel,  pound,  or 
hundredweight  of  prepaid  in  or  out 
charges; 

(x)  The  signature  of  the  warehouse 
operator  or  the  authorized  agent;  and 

(xi)  For  warehouses  operating  under  a 
merged  warehouse  code  agreement  (KC- 
385),  the  location  and  county  to  which 
the  producer  delivered  the  commodity. 

(2)  In  addition  to  the  information 
specified  in  paragraph  (fKD  of  this 
section,  additional  commodity  specific 
requirements  shall  be  determinedby 
CCC  and  are  available  at  State  and 
county  offices  and  the  Kansas  City 
Commodity  Office. 

(g)  If  a  warehouse  receipt  indicates 
that  the  commodity  tendoed  for  loan 
grades  "infested"  or  "contains  excess 
moisture",  or  both,  the  receipt  must  be 
accompanied  by  a  supplemental 
oattificate  as  provided  in  $  1421.18  in 
order  for  the  commodity  to  be  eligible 
for  a  loan.  The  grade,  grading  factora, 
and  quantity  to  be  delivered  must  be 
shown  on  the  certificate  as  follows: 

(1)  When  the  warehouse  receipt 
shows  "infested"  and  the  commodity 
has  been  coiulitionsd  to  correct  the 
infested  condition,  the  supplemental 
certificate  must  show  the  same  grade 
without  the  "infested"  designation  and 
the  same  grading  hctora  and  quantity  »b 
shown  on  the  warehouse  receipt. 

(2Ki)  When  the  warehouse  receipt 
shows  diat  the  commodity  contained 
excess  moisture  and  the  commodity  has 
been  dried  or  blended,  the  supplemental 
certificate  must  show  the  grade,  grading 
bctora.  and  quantity  after  drying  or 
blending  of  the  commodity.  Si^ 
entries  shall  reflect  a  drying  or  blending 
shrinkage  as  provided  in  paragraph 
(gX2Hiv)  of  this  section. 

(ii)  When  a  supplemental  certificate  is 
issued  in  accordance  with  paragraphs 
(g)(1)  and  (g)(2)(i)  of  this  section,  the 
grade,  grading  {acton  and  the  quantity 
shown  on  sudb  certificate  shall 
supersede  the  entries  for  such  items  on 
the  warehouse  receipL 

(iii)  If  the  commodity  has  been  dried 
or  blended  to  reduce  the  moisture 
content,  the  quantity  specified  on  the 
warehouse  receipt  or  the  supplemental 
certificate  shall  represent  the  quantity 
after  drying  or  blending. 


(iv)  For  conunodities  dried  or  bloided 
in  accordance  With  paragraph  (g)(2Hiii) 
of  this  section,  such  quantity  shall 
reflect  a  minimum  shrinkage  in  the 
receiving  weight  excluding  dockagK 

(A)  For  the  following  commodities, 
1.3  times  the  percentage  difiisrence 
between  the  moisture  content  of  the 
commodity  received  and  the  following 
percentages  for  the  specified 
conunodity: 

(1)  Bailey:  14.5  percent: 

(2)  Com:  IS.S  percent: 

(3)  Grain  soighum:  14.0  percsnl; 

(4)  Oats;  14.0  percent; 

(5)  Rice:  14.0  percent; 

(0)  Soybeans;  14.0  percent;  and 
(7)  Wheat:  13.5  percent. 

(B)  For  the  following  commodities. 
1.1  times  the  percentage  difierence 
between  the  moisture  content  of  the 
commodity  received  and  the  following 
percentages  for  the  specified 
commodity: 

(1)  Canola:  10.0  percent; 

(2)  Flaxseed:  9.0  percent; 

(3)  Mustard  Seed:  10.0  percent; 

(4)  Rapeseed:  10.0  percent; 

(5)  Safilower  Seed:  10.0  percent;  and 
(fi)  Sunflower  Seed:  10.0  percent 
(hMD  If.  in  accordance  with  paragraph 

(g)  (rftlds  section,  a  supplemental 
certificate  is  issued  in  connection  with 
a  warehouse  receipt,  such  certificate 
must  state  that  no  lien  fix  processing 
will  be  asserted  by  the  warehouse 
operator  against  OCC  or  any  subsequent 
holder  of  such  receipt 

(2)  Warehouae  receipts  and  the 
commodities  represented  by  such 
receipts  that  are  stored  in  an  aj^roved 
warehouse  that  is  operating  in 
accordance  with  a  Uniform  Grain  and 
Rice  Storage  Agreement  (UGRSA)  may 
be  subject  to  a  Uen  for  warehouse 
diarges  only  to  the  extent  provided  in 
S  1421.10.  In  no  event  shall  a  warehouse 
operator  be  entitled  to  satisfy  such  a  lien 
by  sale  of  the  coaunoditias  when  CCC 
is  the  holder  of  such  receipt 

(i)  Warehouse  receipts  representing 
commodities  that  have  been  shipped  by 
rail  or  by  barge,  must  be  accompanied 
by  supplemental  certificates  complelsd 
in  accordance  with  paragraph  (f)  of  this 
section. 

fU2l.lO  Warakwinetivaw. 

(a)  OOC-approvad  h«n«tlii^  am) 
storage  rates  that  may  be  deducted  from 
loan  proceeds  are  available  in  Sute  and 
county  offices.  Such  deductions  shall  be 
baaed  upon  the  entries  on  the 
warehouse  receipt  or  supplemental 
certificate,  but  in  no  case  shall  be  higher 
than  the  CCC  approved  rate.  No  storage 
deduction  shall  be  made  if  written 
evidence  acceptable  to  OOC  is  submitted 
indicating  that: 
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(1)  Storage  charges  through  the 
maturity  date  have  been  prepaid;  or 

(2)  The  producer  has  arranged  vrith 
the  warehouse  operator  for  the  payment 
of  storage  chaiges  through  the  maturity 
date  and  the  warehouse  operator  enters 
an  endorsement  in  substantially  the 
following  form  on  the  warehouse 
receipt: 

StongQ  arrangements  have  been  made  by 
the  depositor  of  the  grain  covered  by  this 
receipt  througl)  [date  tiiraugh  which  storage 
tui  l>een  provided).  No  lien  will  be  asserted 
by  the  warehouse  operator  against  CCC  or 
soy  Rulisequent  lioldar  of  the  warehouse 
receipt  for  the  storage  charges  tliat  accrued 
before  the  specified  date. 

(b)  The  beginning  date  to  be  used  for 
computing  storage  deductions  on  the 
commodity  stored  in  an  approved 
warehouse  shall  be  the  later  of  the 
following: 

(1)  The  date  the  commodity  was 
received  or  deposited  in  the  warehouse; 

(2)  The  date  the  storage  charges  start; 
or 

(3)  The  day  following  the  date 
through  which  storage  charges  have 
been  paid. 

(c)  For  conunodities  delivered  to  CCC 
in  settlement  for  a  loan,  CCC  shall  pay 
t-3  the  producer  the  warehouse  charges 
for  receiving  the  commodilVi  or  in- 
charges.  If  the  warehouse  receipt 
delivered  to  CCC  in  settlement  for  a  loan 
shows  that  such  charges  have  been  paid, 
CCC  shall  issue  such  payment  to  the 
producer.  If  the  receipt  shows  that  such 
charges  have  not  been  paid,  the 
producer  will  assign  such  payment  to 
the  warehouse  and  CCC  shall  issue  such 
payment  to  the  warehouse  for  the 
producer's  account. 

(1421.11    Uans. 

(a)  The  county  office  shall  file  or 
reccod.  as  required  by  State  law,  all 
security  agreements  that  are  issued  with 
respect  to  commodities  pledged  as 
collateral  for  loans.  The  cost  of  filing 
and  recording  shall  be  paid  for  by  CCC. 

(b)  If  there  are  any  Uens  or 
enctunbrancas  on  the  cotnmodity, 
waivers  that  fully  protect  the  interest  of 
CCC  must  be  obtained  even  though  the 
liens  or  encumbrances  are  satisfied  from 
the  loan  proceeds.  No  additional  liens 
or  encumbrances  shall  be  placed  on  the 
conunodity  after  the  loan  is  approved. 

f  1421.12    Fees,  ctiergsa,  and  biMfest 

(a)  A  producer  shall  pay  a 
nonrefundable  loan  service  fee  to  CCC  at 
a  rate  determined  by  CCC.  The  amount 
of  such  fees  are  available  in  State  and 
coimty  offices  and  are  shown  on  the 
note  and  security  agreement 

(b)  Interest  that  accrues  with  respect 
to  a  loan  shall  be  determined  in 


accordance  with  part  1405  of  this 
chapter.  All  or  a  portion  of  such  interest 
may  be  waived  with  respect  to  a 
quantity  of  commodity  Uiat  has  been 
redeemed  in  accordance  with  S  1421.25 
at  a  rale  that  is  less  than  the  principal 
amoiml  of  the  loan  plus  chaiges  and 
interest. 

(c)  For  each  crop  of  soybeans,  the 
producer,  as  defined  in  the  Soybean 
Promotion,  Research,  and  Consumer 
Information  Act  (7  U.S.C.  Chapter  6301), 
shall  remit  to  CCC  an  assessment  that 
shall  be  determined  at  the  time  CCC 
acquires  the  commodity,  and  shall  be  at 
a  rate  equal  to  one-half  of  1  percent  of 
the  amount  determined  in  accordance 
with  §1421.19. 

(d)  Additional  fees  representing 
amoimts  voted  on  by  pix>ducets  for 
marketing  or  promotional  fees  may  be 
deducted  from  loan  proceeds  by  OCC  as 
requested  and  agreed  to  by  the 
governing  body  of  such  marketing  or 
promotional  fee  and  CCC.  Deduction  of 
such  fees  bora  amoimts  due  producers 
and  the  payment  of  such  fees  to  such 
governing  body  shall  be  made  by  COC 
in  a  maimer  and  at  such  time  as 
determined  by  CCC. 

(1421.13    (Reesfvad] 

f  1421.14    (Raaefved] 

(1421.1S    Loss  or  damage  to  the 
conrnodHy. 

The  producer  is  responsible  for  any 
loss  in  quantity  or  quality  of  the 
commodity  pledged  as  collateral  for  a 
farm-stored  loan.  COC  shall  not  assume 
any  loss  in  quantity  or  quality  of  the 
loan  collateral  for  farm-stored  loans. 

f1421.ie    Peraonat  Habillty  o(  the 

(a)  When  a  producer  obtains  a 
commodity  loan  or  requests  a  loan 
deficiency  payment,  the  producer 
agrees: 

(1)  When  signing  Form  CCC-666, 
Farm  Stored  Loan  Quantity 
Certification,  when  applicable.  Form 
CCC-677,  Farm  Storage  Note  and 
Security  Agreement,  and  Form  CCC- 
678.  Warehouse  Storage  Note  and 
Security  Agreement,  that  the  producer 
will  not: 

(i)  Provide  an  incorrect  certification  of 
the  quantity  or  make  any  fraudulent 
representation  for  the  loan;  or 

(ii)  Remove  or  dispose  of  a  quantity  of 
commodity  that  is  collateral  for  a  CCC 
farm-stoied  loan  without  prior  written 
approval  from  CCC  in  accordance  with 
§1421.20; 

(2)  When  signing  Form  CCC-686  LDP, 
Loan  Deficiency  Payment  Applicatidn 
and  Certification,  or  CCC-709.  Direct 
Loan  Deficiency  Payment  Agreement,  as 


applicable,  that  the  producer  will  not 
provide  an  incorrect  certification  of  the 
quantity  or  make  any  haudulent 
representation  for  loan  deficiency 
payment  purposes;  and 

(3)  That  violation  of  the  terms  and 
conditions  of  the  Form  CCC-677,  Form 
CCC-678,  Form  CCC-666  LDP,  or  Form 
OCC-709,  as  applicable,  will  cause  harm 
or  damage  to  COC  in  that  funds  may  be 
disbursed  to  the  producer  for  a  quantity 
of  a  commodity  that  is  not  actually  in 
existence  or  for  a  quantity  on  which  the 
producer  is  not  eligible. 

(b)  The  violations  referred  to  in 
paragraph  (a)  of  this  section  are  defined 
as  follows: 

(1)  Incorrect  certification  is  the 
certifying  of  a  quantity  of  a  commodity 
for  the  purpose  of  obtaining  a 
conunodity  loan  or  a  loan  defidency 
payment  in  excess  of  the  quantity 
eligible  for  such  loan  or  loan  deficieiKy 
payment  or  the  making  of  any 
fraudulent  representation  with  respect 
to  obtaining  loans  or  loan  deficiency 
payments: 

(2)  Unauthorized  removal  is  the 
movement  of  any  farm-stored  loan 
quantity  from  the  storage  structure  in 
which  the  conunodity  was  stored  or 
structures  that  were  designated  when 
the  loan  was  approved  to  any  other 
storage  stnicture  whether  or  not  such 
stiuctiue  is  located  on  the  producer's 
farm  without  prior  written  authorization 
from  the  county  committee  in 
accordance  with  §1421.20.  if  the 
movement  of  loan  collateral  prevents 
CCC  from  obtaining  the  Ejst  lien  on 
such  collateral:  and 

(3)  Unauthorized  disposition  is  the 
conversicm  of  any  loan  quantity  pledged 
as  collateral  for  a  bnn-stored  loan 
without  prior  written  authorization  bom 
the  county  committee  in  accordance 
with  §  1421.20. 

(c)  The  producer  and  CCC  agree  that 
it  will  be  difficult,  if  not  impossible,  to 
prove  the  amount  of  damages  to  CCC  for 
the  violations  in  acconiance  with 
paragraph  (b)  of  this  section. 
Accordingly,  if  the  coimty  committee 
determines  that  the  producer  has 
violated  the  terms  and  conditions  of 
Form  CCC-677,  Form  OCC-678,  Form 
CCC-666  LDP.  or  Form  CCC-709,  as 
appUcabler  liquidated  damages  shall  be 
assessed  on  the  quantity  of  the 
commodity  that  is  involved  in  the 
violation.  If  CCC  determines  the 
producer: 

(1)  Acted  in  good  faith  when  the 
violation  occurred,  liquidated  damages 
will  be  assessed  by  multiplying  the 
quantity  involved  in  the  violation  by: 

(i)  10  percent  of  the  loan  rate 
applicable  to  the  loan  note  or  the  loan 
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dafidency  payment  rate  tor  the  fint 
oOaom-.ot 

(U)  25  paroent  of  the  loan  lale 
applicable  to  the  loan  note  or  the  loan 
oWciency  payment  rate  for  the  leooiid 
oflenae;  or 

(2)  Did  not  act  in  good  bitfa  with 
regard  to  the  violatian,  or  for  csaes  other 
tmin  the  fiiat  or  aecond  offense, 
liquidated  damage*  will  be  aaaesaad  by 
multiplyiiig  the  quantity  involved  in  the 
violatton  by  25  percent  of  the  loen  rate 
applicable  to  the  loan  note  or  the  loan 
deficiency  pa)rment  rate. 

(d)  For  liquidated  damages  aaaened 
in  accordaoce  with  paragraph  (c)(1)  of 
this  section,  the  county  committee  ahall: 

(1)  Require  repayment  of  the  loan 
principal  appUnble  to  the  loan  quantity 
incotrsctly  certified  or  the  loan  quantity 
removed  or  disposed  of  for  loan 
deficiency  payment,  the  loan  deficiency 
payment  rote  applicable  to  the  loan 
deficiency  quantity  incorrecUy  certified, 
and  charges,  plus  interest  applicable  to 
the  amount  repaid:  and 

(2)  If  the  producer  fails  to  pay  such 
amount  within  30  days  from  the  data  of 
notificatioQ,  call  the  applicable  loan 
involved  in  the  violation,  or  for  loen 
deficiency  payments,  require  repayment 
of  the  entire  loan  deficiency  payment 
and  chaigwi  plus  interest. 

(e)  For  liquidated  damages  assessed  in 
accordance  with  paragraph  (c)(2)  of  this 
section,  the  coimty  committee  shall  call 
the  loen  involved  in  the  violation,  or  for 
loan  deficiency  payments,  nxnure 
repayment  of  the  entira  loan  aefldency 
payment  and  charges  plus  interest. 

(f)  The  county  committee: 

(1)  May  waive  the  administiative 
actions  taken  in  accordance  with 
paragraphs  (c)(l>and  (d)  If  the  county 
committee  determines  that: 

(i)  The  violation  occurred  ^ 
inadvertently,  accidentally,  or 
unintentionally-,  or 

(ii)  The  prodncer  acted  to  prevent 
spoilage  of  the  commodity. 

(2)  Shall  not  consider  the  following 
acts  as  inadvertent,  accidental,  or 
unintentional: 

(i)  Movement  of  loan  collateral  off  the 
farm: 

(U)  Movement  of  loan  collateral  bom 
one  storage  structure  to  another  on  the 
farm,  except  as  provided  lor  in 
S  1421.17(b)(1):  and 

(iii)  Feeding  the  loan  collatenl. 

(3)  Shall  furnish  a  copy  of  its 
detenninatioa  to  the  State  committee, 
and  the  Administrator.  If  the 
determination  of  the  county  committee 
is  not  disapproved  by  either  the  State 
committee  or  the  Administrator,  FSA,  or 
a  designee,  within  60  calendar  days 
from  the  date  the  determination  Is 


received,  stich  deleimlnation  shall  be 
conaidand  to  have  been  approved.  **  ' 

(g)  If.  for  any  violation  in  accordance 
with  paragraph  (b)  of  this  section,  the 
county  committee  determines  that 
COCt  interest  is  not  or  will  not  be 
prolacted.  the  cotmty  committee  shall 
call  any  or  all  of  the  producer's  farm- 
stored  loans,  and  deny  future  farm- 
stored  loans  and  loan  deficiency 
pe3rments  without  production  evidence 
for  24  months  after  the  data  the 
violatian  is  discovered.  Depending  on 
the  severity  of  the  violation,  the  county 
committee  may  deny  future  fann-etored 
loans  and  loan  deficiency  payments 
without  production  evidence  for  an 
additional  12  month  period. 

(h)  If  the  county  committee 
determines  that  the  producer  has 
committed  a  violaiion  in  accortlance 
with  paragraph  (b),  the  county 
committee  shallnaUfy  the  producer  in 
writing  that 

(1)  ine  producer  has  30  calendar  days 
to  provide, evidence  and  information 
regarding  the  cirrumstancss  that  caused 
the  violation,  to  the  county  committee; 
and 

(2)  Administrative  actions  will  be 
talcen  in  accordance  with  paragraphs  (d) 
or  (e)  of  this  section. 

(i)  If  the  loan  is  called  in  accordance 
with  this  section,  the  producar  may  not 
repay  the  loan  at  the  lower  of  the  loan 
repayment  rate  in  accordance  with 
S 1421 .25  and  may  not  utilize  the 
provisions  of  part  1401  of  this  chapter 
%*ith  respect  to  such  loan. 

(j)  Producers  who  have  been  refused 
a  farm-stoted  loan  under  provisions  of 
this  section  may  apply  for  a  warehouse- 
stored  loan. 

Oc)(l)  IT  a  producer. 

(i)  hbkes  any  baudulent 
representation  in  obtaining  a  loan  or 
loan  deficiency  payment,  maintaining, 
or  settling  a  loan:  or 

(ii)  Di^oses  omjoves  the  loan 
collateral  without  the  approval  of  CCC, 
such  loan  shall  bepayable  upon 
demand  by  CCXl  The  producer  shall  be 
liable  for 

(A)  The  amount  of  the  loan  or  loan 
deficiency  payment: 

(B)  Any  additional  amounts  paid  by 
CCC  tvith  respect  to  the  loan  or  loan 
deficiency  payment; 

(C)  All  other  costs  that  OCC  would  not 
have  incurred  tnit  for  the  baudulent 
repreaentation.  the  unauthorized 
disposition  or  movement  of  the  loan 
collateral; 

(D)  Interest  on  snch  amounts;  and 

(E)  Liquidated  damages  assessed 
under  paragraph  (c)  of  this  section. 

(2)  With  regard  to  amounts  due  for  a 
loan,  the  payment  of  such  amounts  may 
not  be  satisfied  by: 


(1)  The  forfeiture  of  loan  collateral  to 
COC  of  commodities  with  a  settlement 
value  that  is  less  than  the  total  of  such 
amounts:  or 

(ii)  By  repayment  of  such  loan  at  the 
fower  loan  repeyment  rate  as  prescribed 
in  $  1421.25  and  may  not  utilize  the 
provisions  of  part  1401  of  this  ch^er 
with  respect  to  such  loaiu. 

(3)  Notwithstandingany  provisioDa  of 
the  note  and  security  agreement,  if  a 
producer  has  made  any  such  fraudulent 
representation  or  if  the  producer  has 
dispoead  of,  or  moved,  the  loan 
coUateral  without  prior  written  approval 
from  CCC  in  accordance  with  $  1421.20. 
the  value  of  the  settlement  for  such 
collateral  delivered  to  of  removed  by 
CCC  shall  be  determined  by  COC  in 
accordance  with  S  1421.22. 

0)  A  producer  shall  be  personally 
liable  for  any  damages  resulting  from  a 
coirunodity  delivered  to  or  removed  by 
CCC  containing  mercurial  compounds, 
toxin  producing  molds,  or  other 
subataiKes  poisonous  to  humans  or 

(m)  If  the  amount  disbursed  under  a 
loan  or  in  settlement  thereof,  or  loan 
defidency  payment  exceeds  the  amotut 
authorized  by  this  part,  the  producer 
shall  be  liable  for  repayment  of  such 
excess  and  charges,  plus  interest. 

(n)  If  the  amount  collected  from  the 
producer  in  satisfaction  of  the  loan  is 
less  than  the  amount  required  in 
accordance  with  this  part,  the  producer 
shall  be  personally  liable  for  repayment 
of  the  amount  of  such  deficiency  and 
charges,  plus  interest. 

(o)  In  the  case  of  joint  loans  or  loan 
deficiency  paymeiUs.  the  personal 
liability  for  the  amounts  specified  in 
this  section  shall  be  joint  and  several  on 
the  part  of  each  producer  mgnlng  the 
note  or  loan  deficiency  paymaat 
application. 

(p)  Any  or  all  of  the  liquidated 
damages  assessed  in  accordance  with 
the  provisions  of  paragraph  (c)  may  be 
waived  as  determined  by  COC 

11421.17    FamMtoradcomnndMaa. 

(a)  The  quantity  of  a  commodity  that 
shall  be  used  to  determine  the  amount 
of  a  farm-stored  loan  shall  not  exceed  a 
percentage  (the  loan  percentage),  as 
established  by  the  State  committee  that 
shall  not  exceed  a  percentage 
established  by  CCC,  of  the  certified  or 
measured  quantity  of  the  eligible 
commodity  stored  in  approved  farm 
storage  and  coveted  by  the  note  and 
security  agreement  The  quantity  of  a 
commodity  pledged  as  security  for  a 
farm-storage  loan  shall  be  measured  or 
certified  in  accordance  with  paragraph 
(a).  Faim-stoted  loans  may  be  made  on 
lea*  than  the  maximum  quantity  eligible 
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for  loan  at  the  producer's  request.  If  the 
loan  quantity  is  reduced  by  the  State 
committee,  the  county  conmiittee,  or  by 
request  of  the  producer,  such  reduced 
quantity  shall  be  the  mortgaged  quantity 
on  the  note  and  security  agreement  for 
the  commodity  in  a  bin.  crib,  or  lot  on 
which  the  loan  is  made.       _ 

(1)  With  respect  to  additional  peanuts, 
loans  shall  be  made  on  100  percent  of 
the  estimated  quantity  pledged  as 
collateral  for  a  farm-stored  loan. 

(2)  With  respect  to  all  other 
commodities,  the  State  committee  may 
establish  a  loan  percentage  that  does  not 
exceed  a  percentage  established  by  CCC 
or  may  apply  quality  discounts  to  the 
loan  rate,  each  year  for  each  commodity 
on  a  Statewide  basis  or  for  specified 
areas  within  the  State.  Before  approving 
a  county  committee  request  to  establish 
a  di&rent  loan  peiceolage,  or  to  apply 
quality  discounts,  the  State  conunittee 
snail  consider  conditions  in  the  State  or 
areas  within  a  State  to  determine  if  the 
loan  percentage  should  be  reduced 
below  the  maximum  loan  percentage  or 
the  quality  discounts  should  be  applied 
to  the  basic  county  loan  rate  to  provide 
CCC  with  adequate  protection.  Loans 
disbursed  based  upon  loan  percentages 
previously  lowered  and  loan  rates 
adjusted  for  quality  shall  not  be  altered 
if  conditions  within  the  State  pr  areas 
within  the  State  change  to  substantiate 
removing  such  reductions;  percentages 
established  or  loan  rates  adjusted  for 
quality  in  accordance  with  this  section 
shall  apply  only  to  new  loans  and  not 
to  outstanding  loans.  The  factors  to  be 
considered  by  the  State  committee  in 
determining  loan  percentages  or  the 
necessity  to  apply  quality  discounts 
shall  include  but  are  not  limited  to: 

(i)  General  crop  conditions; 

(ii)  Factors  affecting  quality  peculiar 
to  an  area  within  the  State:  and 

(iii)  Climatic  conditions  affecting 
storability. 

(3)  The  loan  percentages  established 
by  the  State  committee  may  be  reduced 
by  the  county  committee  when 
authorized  on  an  individual  farm,  area, 
or  prtxiucer  basis  when  determined  to 
be  necessary  in  order  to  provide  CCC 
with  adequate  protection.  The  bctora  to 
be  considered  by  the  county  committee 
in  reducing  the  loan  percentages  shall 
include  but  noti>e  limited  to: 

(i)  The  condition  or  suitability  of  the 
storage  structure; 
(ii)  The  condition  of  the  commodity: 
(iii)  The  hazardous  location  of  the 
storage  structure,  such  as  a  location  that 
exposes  the  structure  to  danger  of  flood, 
fire,  and  theft  by  a  person  not  entrusted 
with  possession  of  the  conunodity; 


(iv)  Any  disagreement  with  respect  to 
the  quantity  of  the  commodity  to  be 
pledged  as  collateral  for  a  loan;  and 

(v)  Such  other  factors  that  relate  to  the 
preservation  or  safety  of  the  loan 
collateral. 

(b)  If  an  eligible  quantity  of  a 
commodity  except  peanuts,  has  been 
commingled  with  an  ineligible  quantity 
of  the  conunodity,  the  commingled 
comniodity  is  not  eligible  to  be  pledged 
as  collateral  for  a  loan  unless: 

(1)  The  producer,  when  requesting  a 
loan  shall  designate  all  structiues  that 
may  be  used  for  storage  of  the  loan 
collateral.  In  such  cases,  the  producer  is 
not  required  to  obtain  prior  written 
approval  from  the  county  committee 
before  moving  loan  coUateral  from  one 
designated  structure  to  another 
designated  structure.  In  all  other 
instancas.  if  the  producer  intends  to 
move  loan  collateral  from  a  designated 
structure  to  another  undesignated 
structure,  the  producer  must  request 
prior  approval  from  the  county 
conunittee.  Such  approval  shall  be 
evidenced  on  Form  CCC>-687-l  and  the 
eligible  or  ineligible  conunodity  must  be 
measured  by  a  representative  of  the 
county  office,  at  the  producer's  expense, 
before  commingling;  or 

(2)  The  producer  nas  made  a 
certification  with  respect  to  the  acreage 
planted  to  the  commodity  that  is  to  be 
commingled  for  all  farms  in  which  the 
producer  has  an  interest.  When 
certifying  to  the  acreage  on  all  farms  in 
which  interest  is  held,  the  producer 
must  provide  acceptable  evidence  of  the 
production  and  purchase  of  the  ' 
commodity  from  which  the  county 
committee  may  determine  whether  the 
eligible  production  claimed  by  the 
producer  is  reasonable  in  relation  to  the 
production  practices  on  such  farm  or 
similar  farms  in  the  same  county:  or 
have  either  the  eligible  or  ineligible 
coirunodity  measursd  by  a 
representative  of  the  county  office  at  the 
pixiducar's  ejqwnse,  before 
commingling.  Peanuts  pledged  as 
collateral  for  a  loan  must  be  stored 
separately  from  peanuts  produced  on 
any  other  farm  and  handled  in  such  a 
manner  that  only  the  actual  peanuts 
produced  on  the  farm  and  on  no  other 
laim  will  be  deUvered  to  CCC. 

(c)  Upon  request  by  the  producer 
before  transfer,  the  county  conunittee 
may  approve  the  transfer  of  a  quantity 
of  a  commodity  that  is  pledged  as 
collateral  for  a  farm-stored  loan  to  a 
warehouse-stored  loan  at  any  time 
during  the  loan  period. 

(1)  Liquidation  of  the  farm-stored  loan 
or  part  thereof  shall  be  made  through 
the  pledge  of  warehouse  receipts  for  the 
conunodity  placed  under  warehouse- 


stored  loan  and  the  immediate  payment 
by  the  producer  of  the  amount  by  which 
the  warehouse-stored  loan  is  less  than 
the  farm-stored  loan  or  pari  thereof  and 
charges  plus  interest.  The  loan  quantity 
for  the  warehouse-stored  loan  caimot 
exceed  110  percent  of  the  loan  quantity 
transfetred  bom  the  farm-stored  loan. 
(2)  Any  amounts  due  the  producer 
shall  be  disbursed  by  the  county  office. 
The  maturity  date  of  the  warehouse- 
stored  loan  shall  be  the  maturity  date 
applicable  to  the  farm-stored  loan  that 
was  transferred. 

(d)  Upon  request  by  the  producer 
before  the  transfer,  the  county 
committee  may  approve  the  transfer  of 
a  warehouse-stored  loan  or  pari  thereof 
to  a  farm-stored  loan  at  any  time  during 
the  loan  period.  Quantities  pledged  as 
collateral  for  a  farm-stored  loan  shall  be 
based  on  a  measurement  by  a 
representative  of  the  county  office 
before  approving  the  farm-stored  loan. 
The  producer  must  immediately  repay 
the  amount  by  which  the  farm-stored 
loan  is  less  than  the  warehouse-stored 
loan  and  charges  plus  interest  on  the 
shortage.  The  maturity  date  of  the  farm- 
stored  loan  shall  be  the  maturit)  date 
applicable  to  the  warehouse-stored  loan 
that  was  transferred. 

(e)  The  quantity  of  a  commodity 
pledged  as  security  for  a  farm-stored 
loan  or  for  which  a  loan  deficiency 
payment  is  requested  may  be 
determined  on  the  basis  of  the  quantity 
of  the  commodity  that  an  eligible 
producer  certifies  in  writing  on  Form 
CCC-666  for  a  loan  and  Form  CCC-666 
LDP  or  CXX^709,  as  applicable,  for  a 
loan  deficiency  payment,  is  eligible  to 
be  pledged  as  collateral  and  is  otherwise 
available  for  loan  or  loan  deficiency 
payment  purposes. 

(f)  If  the  county  conmiittee 
determines,  by  measurement  or 
otherwise,  that  the  actual  quantity 
servitig  as  collateral  for  a  loan  is  less 
than  the  loan  quantity,  the  county 
conunittee  shall  take  the  actions 
specified  in  §  1421.16. 

f  1421.18    Warahouaa  awa  loana. 

(a)  The  quantity  of  a  commodity  that 
nuy  be  pledged  as  coUateral  for  a  loan 
shall  be  the  quantity  of  any  eligible 
commodity  deUvered  to  CCC  for  storage 
at  an  approved  warehouse.  Such 
quantity  shall  be  the  net  weight 
specified  on  the  warehouse  receipt  or 
supplemental  certificate. 

(b))  To  be  eligible  to  be  pledged  as 
collateral  for  a  loan,  the  commodity 
must  not  be  Sample  Grade  and  must 
meet  the  requirements  of  $  1421.5  and 
the  conunodity  eUgibiUty  requirements, 
as  determined  by  OCC  These 
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raqiiixaxxiflnts  are  sviilablA  at  State  and 
coumy  offioea. 


I1421.19    UqiMMIofiafl 

(a)  If  a  pnxluoer  does  not  pay  to  OCC 
the  total  amount  due  in  accordance  with 
a  loan.  CCC  shall  have  the  right  to 

auire  title  to  the  loon  cellatani  and  to 
or  ekhermu  take  poasecaton  of  such 
ooUateiri  without  aay  further  action  by 
the  producer.  With  isepect  to  fann- 
itored  loans,  the  producer  may,  ai  CCC 
dataiminea,  deliver  the  collateral  for 
(uch  loan  in  accordance  trith 
inatractkn*  iaauad  by  CCC  CCC  will 
not  accept  delivery  of  any  quanti^  of  a 
commodity  in  excess  of  1 10  porcont  of 
the  outstanding  farm-stored  loan 
quantity.  If  a  quantity  in  excess  of  1 1 0 
percent  of  the  outstanding  farm-stored 
loan  quantity  is  shown  on  the 
warehouse  receipt  or  other  documents, 
the  producer  shall  provide  replacement 
warehouse  receipts  and  delivery 
documents.  If  the  warehouse  receipt  and 
such  other  docunwnts  applicable  to  the 
settlement  are  not  replaced  showing 
only  the  quantity  eligible  for  delivery, 
CCC  shall  provide  for  such  conisctea 
dociunents  and  apply  charges  for  such 
service,  if  any,  to  lie  producer's  accoimt 
as  charges  for  settlement  on  the  loan. 

(b)  If  the  producer  desires  to  deliver 
eligible  commodities  tc  COC  in 
satisfaction  of  the  loan,  the  prtxiucer 
roust  notify  CCC  of  such  intanticn 
before  the  loan  maturity  date  by  giving 
written  notice  to  the  county  office  that 
disbursed  the  proceeds  for  such  loan.  If 
the  producer  fails  to  deliver  such 
commodities  to  CCC  by  the  date 
spadBed  on  Form  aX-691, 
Commodity  Delivery  Notice,  and  the 
producer  subsequently  redeems  the 
commodity  pledged  as  collateral  tor  the 
loan  before  delivery  is  completed, 
interest  shall  continue  to  be  assessed  on 
such  amoimt  in  accordance  mth  part 
1405  of  this  chapter. 

(c)  If,  either  before  or  after  maturity, 
the  covmnodity  is  going  out  of  condition 
or  is  in  danger  of  going  out  of  conditloo, 
the  producer  shall  so  notify  the  county 
office  and  oonfiim  such  notice  in 
writing.  If  the  cotmty  committee 
determines  that  the  commodity  is  going 
out  of  condition  or  is  in  danger  of  going 
out  of  condition  and  the  coomiodity 
cannot  be  salisfoctorily  conditioned  by 
tha  producer  and  delivery  cannot  be 
accepted  within  a  reasonable  length  of 
time,  the  county  coirmuttee  shall 
arrange  for  an  inspection  and  grade  and 
quality  determinatian.  When  delivery  is 
completed,  settlement  shall  be  made  on 
the  basis  of  such  grade  and  quality 
determination  or  on  the  basis  of  the 
grade  and  quality  determixuition  made  at 
the  time  of  delivery,  whichever  is 


higher,  for  tha  quantity  actually 
doivered. 

(d)  If  the  producer  loees  cantit>t  of  the 
storage  structure,  or  if  there  is  insect 
inleetaiion  that  caimot  be  controlled, 
danger  of  flood,  or  damage  to  the  atotage 
structure  making  it  unsafe  to  continue 
storage  of  the  commodity  on  the  brm, 
the  conmiodity  may  be  delivered  before 
the  maturity  date  of  the  loah  upon  prior 
approval  of  the  county  conunittae  in 
accordance  wittrpangnph  (a). 
Settlement  will  be  made  with  the 
producer  aa  provided  in  $  1421.22. 

(l421Ja   Ralaaea»«Moommed6y 
ptadged  as  coaelanil  for  aioan. 

(a)  A  producer,  when  requestiitg  a 
loan  shall  designate  speciBc  storage 
structures  on  Form  CCC-677,  in 
accordance  with  S  1421.17(b)(1).  The 
producer  is  not  required  to  request  prior 
approval  before  moving  loan  collateral 
between  such  designated  structiues. 
Movement  of  loan  collateral  to  any  other 
structures  not  designated  on  CCC-677, 
or  the  disposalof  such  loan  collateral 
without  prior  written  approval  of  the 
county  committee,  shall  subject  the 
producer  to  the  administrative  actions 
specified  in  $  1421.16.  A  producer  may 
at  any  time  obtain  the  release,  in 
accordance  with  this  section,  of  all  or 
any  part  of  the  commodity  remaining  as 
loan  collateral  by  paying  to  CCC,  wiui 
respect  to  the  quantity  of  the  commodity 
released: 

(1)  The  principal  amount  of  the  loan 
that  is  outstanding  and  cdiaigBS  plus 
intflfesti  or 

(2)  If  CCX:  so  announces,  an  amount 
less  than  the  principal  amount  of  the 
loan  and  chariges  plus  interest  under  the 
lemis  and  conditions  specified  by  COC 
at  the  time  the  producer  redeems  the 
commodity  pledged  as  collateral  for 
such  loan  in  aocoidance  with  §  1421.25. 
Ilie  producer  may  request  and  CCC  may 
approve  removal  of  a  quantity  of  the 
commodity  from  storage,  without  the 
payment  to  CCC  of  the  loan  amount,'if 
the  principal  amount  outstanding  on 
such  loan  before  such  removal  does  not 
exceed  tha  maximum  loan  value  of  the 
quantity  of  the  commodity  remaining  in 
storage  after  such  removal.  When  the 
proceeds  of  the  sale  of  the  coounodity 
are  needed  to  repay  all  or  a  part  of  a 
Csrm-stoted  loan,  the  producer  must 
request  and  obtain  prior  written 
approval  of  the  county  office  on  a  form 
prescribed  by  CCC  in  order  to  remove  a 
specified  quantity  of  the  commodity 
from  storage.  Any  such  approval  shall 
be  subject  to  the  terms  and  conditions 
set  forth  in  the  applicable  form,  copies 
of  which  may  be  obtained  by  producera 
at  the  county  office.  Any  such  approval 
shall  not  constitute  a  releaaa  of  CCCs 


security  interest  in  the  conmiodity  or 
ralease  the  producer  from  liability  for 
any  amounts  due  and  owing  to  CCC 
with  respect  to  the  loan  indebtedneia  if 
full  payment  of  such  anwunta  is  not 
received  by  the  cotmty  office.  If  a 
producer  bils  to  repay  a  loan  within  the 
time  period^jrescribed  by  COC  for  a 
farm-storage  lean  and  commodity 
pledged  as  loan  collateral  has  been 
delivered  to  a  buyer  In  accordance  widi 
Form  CCC-68t-I,  Authorization  for 
Delivery  of  Loan  Collateral  fbrSale, 
such  producer  may  not  repay  the  loan 
at  tba  rate  that  is  lass  than  the  loan  rate 
determined  in  accordance  with 
S1421.25(a)(lMii»or(bX2). 

(b)  OCC' may  allow  a  producer  to 
establish  a  loon  repayment  rata 
determined  in  accordance  with 
$  1421.25  (a)(l)(ii)  or  (b)(2)  on  Form 
CCX>-681-1.  Authorization  for  Delivery 
of  Loan  C:ollateral  for  Sale,  provided  the 
producer  complies  trith  all  terms  and 
conditions  set  forth  on  Form  CCC-681- 
1.  If  a  producer  fails  to  repay  a  loan 
within  the  lime  period  prescribed  by 
CCC  in  accordaisce  with  the  terms  and 
conditions  of  Form  CCC-681-1  and  the 
conunodity  pledged  as  collateral  for 
such  loan  has  been  delivered  to  a  buyer 
in  accordance  with  Form  CCC-681-1, 
such  producer  may  not  repay  the  loan 
at  the  rate  that  is  less  than  the  loan  rate 
determirMd  in  accordance  with 
S  1421.25  (a)(lMU)  or  (b)(2). 

(c)(1)  The  producer  may  arrange  with 
the  coiuty  office  for  the  releese  of  all  or 
part  of  the  commodity  that  is  pledged  as 
collateral  for  a  warehouse-stored  loan  at 
or  before  the  maturity  of  such  loan  by, 
with  respect  to  the  quantity  of  the 
commooity  to  be  releeaed,  paying  to 
CCC: 

(i)  The  principal  amoimt  of  the  loan 
and  charges  plus  interest;  or 

(ii)  If  OCC  so  aimounoas,  an  amoimt 
less  than  the  principal  amount  of  the 
loan  and  charges  plus  interest  under  the 
terms  and  conditions  specified  by  (XC 
at  the  time  the  producer  redeems  the 
conmiodity  pledged  as  collateral  for 
such  loan  in  accordance  with  S  1421.25. 
Each  partial  release  of  the  loan  collateral 
must  cover  all  of  the  commodity 
represented  by  one  warehouse  receipt. 
Warehouse  leceipts  redeemed  by 
repayment  of  the  loan  shall  be  released 
only  to  the  producer.  However,  such 
receipts  may  be  releasedto  persons 
desigtuted  in  a  written  authorization 
that  is  filed  with  the  county  office  by 
the  producer  within  IS  days  before  the 
date  of  repayment. 

(2)  Upon  the  filing  of  Form  CCC-699, 
Reconcentration  Agreement  and  Trust 
Receipt,  by  the  producer  and  warehouse 
operator,  CCC  may,  during  the  loan 
period,  approve  the  rsconcentratiwi  in 
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another  COC-approved  warehouse  of  all 
or  part  of  a  commodity  that  is  pledged 
as  collateral  Cor  a  warehouse-stored 
loan.  Any  such  approval  shall  be  subject 
to  the  terms  and  conditions  set  forth  in 
Form  CCC-699,  Reconcentration 
Agreement  and  Trust  Receipt. 

(3)  A  producer  may,  before  the  new 
warehouse  receipt  is  delivered  to  CCC, 
pay  to  COC: 

(i)  The  principal  amount  of  the  loan 
and  charges  plus  interest  and  applicable 
charges;  or 

(ii)  If  CCC  so  aimounces,  an  amoimt 
lets  than  the  principal  amount  of  the 
loan  and  charges  plus  interest  under  the 
terms  and  conditions  specified  by  CCC 
at  the  time  the  producer  redeems  the 
commodity  pledged  as  collateral  for 
such  loan  in  accordance  with  §  1421.25. 

(d)  The  note  and  security  agreement 
shall  not  be  released  until  the  loan  has 
been  satisfied  in  full. 

(e)  If  the  commodity  is  moved  on  a 
non-workday  from  storage  without 
obtaining  prior  approval  to  move  such 
commodity,  such  removal  shall 
constitute  unauthorized  removal  or 
disposition,  as  applicable,  of  such 
commodity  unless  the  producer  notifies 
the  county  office  the  next  workday  that 
such  conunodity  has  been  moved  and 
such  movement  is  approved  by  COC. 

|14t1.21    ptaaarmdl 

11421.22   SeWement 

(a)  The  value  of  the  settlement  of 
loans  shall  be  made  by  CCC  on  the 
fbUowine  basis: 

(1)  With  respect  to  nonrecourse  loans, 
the  schedule  of  premiums  and  discounts 
for  the  commodity: 

(i)  If  the  value  of  the  collateral  at 
settlement  is  less  than  the  amoimt  due, 
the  producer  shall  pay  to  CCC  the 
amount  of  such  deficiency  and  charges, 
plus  interest  on  such  deficiency:  or 

(ii)  If  the  value  of  the  collateral  at 
settlement  is  greater  than  the  amount 
due,  such  excess  .shall  be  retained  by 
OCC  and  CCC  shall  have  no  obligation 
to  pay  such  amount  to  any  party. 

(2)  With  respect  to  recourse  loans,  the 
proceeds  bom  the  sale  of  the 
commodity: 

(i)  If  the  value  of  the  collateral  at 
settlement  is  less  than  the  amoimt  due, 
the  producer  shall  pay  to  CCC  the 
amount  of  such  deficiency  and  charges, 
plus  interest  on  such  deficiency:  or 

(ii)  If  the  proceeds  received  from  the 
sale  of  the  commodity  are  greater  than 
the  sum  of  the  amount  due  plus  any  cost 
incurred  by  CCC  in  conducting  the  sale 
of  the  commodity,  the  amount  of  such 
excess  shall  be  paid  to  the  producer  or, 
if  applicable,  to  any  secured  creditor  of 
the  producer. 


(3)  If  CCC  sells  the  cemmodily 
described  in  paragraph  (aHD  or  (a)(2)  in 
settlement  of  the  loan,  the  sales 
proceeds  shall  be  applied  to  the  amount 
owed  CCC  by  the  producer.  The 
producer  shall  be  responsible  for  any 
costs  incurred  by  CCC  in  completing  the 
sale.  CCC  may  deduct  such  amount  from 
the  sales  pro^eds. 

(b)  Settlements  made  by  CCC  with 
respect  to  eUgible  commodities  that  are 
acquired  by  CCC  and  that  are  stored  in 
an  approved  warehouse  shall  be  made 
on  the  basis  of  the  entries  set  forth  in 
the  applicable  warehouse  receipt, 
supplemental  certificate,  and  other 
accompanying  documents. 

(c)(1)  All  eligible  commodities  that 
are  stored  in  other  than  approved 
warehouses  shall  be  delivered  to  CCC  in 
accordant^  with  instructions  issued  by 
CCC.  Settlement  for  such  commodities 
shall  be  made  on  the  basis  of  entries  set 
forth  in  the  applicable  warehouse 
receipt,  supplemental  certificate,  and 
other  accompanying  documents. 

(2)  With  respect  to  all  commodities, 
except  peanuts,  that  are  delivered  from 
other  than  an  approved  warehouse, 
settlement  shall  be  made  by  CCC  on  the 
basis  of  the  basic  loan.rate  that  is  in 
effect  for  the  commodity  at  the 
producer's  customary  delivery  point,  as 
determined  by  CCC. 

(3)(i)  With  respect  to  peanuts, 
settlement  values  for  quota  and 
additional  peanuts  shall  be  determined 
and  announced  annually  by  CCC. 
Settlement  shall  be  made  by  CCC  on  tha 
amount  computed  on  the  basis  of  net 
weight  and  quality  of  such  peanuts  with 
an  allowance  of  4  percent  for  Virginia 
type  peanuts  and  an  allowance  of  3.5 
percent  for  other  types  of  peanuts  in 
order  to  compensate  producers  for 
shrinkage  during  storage  on  peanuts 
dehvered  on  or  after  January  31  of  the 
year  following  the  year  in  which  the 
crop  was  produced  less  discounts  of: 

(A)  $2  per  ton,  net  weight,  for  each 
fiill  1  percent  of  foreign  material  in 
excess  of  IS  percent:  and 

(B)  S10  per  ton,  net  weight,  for 
peanuts  containing  more  than  10 
percent  moisture. 

(ii)  No  allowance  for  shrinkage  shall 
be  made  for  storage  with  respect  to 
peanuts  delivered  before  February  1  of 
the  year  following  the  year  in  which  the 
crop  was  produced. 

(lij)  If  a  producer  delivers  peanuts 
fixim  a  farm  to  CCC  in  a  quantity  that 
would  exceed  the  {arm  poundage  quota 
when  added  to  the  peanuts  marketed, 
and  considered  marketed  from  the  farm 
as  quota  peanuts,  the  additional  peanut 
loan  rate  shall  be  used  with  respect  to 
such  peanuts  if  CCC  determines  that  the 
producer  made  an  inadvertent  error  in 


determining  the  quantity  of  peanuts 
pledged  as  collateral  as  qugt^peanuts. 
If  CCC  determines  that  su^  error  was 
not  inadvertent,  a  loan  shall  not  be 
made  available  with  respect  to  su<^ 
quantity  and  marketing  quota  penalties 
sliall  be  assessed  in  accordance  with 
pan  729  of  this  title. 

(iv)  The  loan  rate  for  additional 
peanuts  shall  be  used  for  all  peanuts 
that  do  not  grade  Segregation  1  at  the 
time  of  delivery  to  CXC  if  the  producer 
does  not  elect  to  settle  such  additional 
peanuts  as  quota  peanuts.  If  the 
producer  elects  to  settle  such  peanuts  as 
quota  peanuts,  the  quantity  shall  not 
exceed  the  lesser  of: 

(A)  The  difference  between  the 
production  of  Segregation  1  peanuts  on 
the  hrm  and  the  brm  poundige  quota; 
or 

(B)  The  amount  of  the  under- 
marketings  of  quota  peanuts  as  shfiwn 
on  the  farm  marketing  card. 

(4)  With  respect  to  rice  acquired  by 
CCC  at  a  location  other  than  an 
approved  warehouse,  settlement  shall 
be  made  on  the  basis  of  the  class,  grade, 
and  quality  entries  set  forth  <n  the 
Federal-State  inspection  certificate  and 
on  the  basis  of  the  quantity  set  forth  in 
the  weight  certificates. 

(d)  A  producer  may  be  required  to 
retain  and  store  the  commodity  that  is 
pledged  as  collateral  for  a  loan  for  a 
period  of  eo  days  after  the  maturity  date 
of  a  loan  without  any  cost  to  CCC  if  CCC 
is  unable  to  take  delivery  of  the 
commodity.  If  CCC  is  unable  to  take 
delivery  of  the  commodity  within  the 
60-day  period  after  the  loon  maturity 
date,  the  producer  shall  be  paid  a 
storage  payment  upon  delivery  of  the 
commodity  to  CCC.  The  storage 
payment  shall  be  computed  at  the 
storage  rate  stated  in  the  applicable  CCC 
storage  agreement  for  the  commodity  in 
effect  at  the  delivery  point  where  the 
producer  delivers  the  commodity.  The 
period  for  earning  such  storage  payment 
shall  begin  the  day  following  the 
expiration  of  the  60-day  period  after 
such  maturity  date  and  extend  through 
the  earlier  of: 

(1)  The  final  date  of  actual  delivery: 
or 

(2)  The  final  date  for  delivery  as 
specified  in  the  delivery  instructions 
issued  to  the  producer  by  the  county 
office. 

(e)  When  a  producer  is  directed  by  the 
county  office  to  haul  the  commodity  for 
deUvery,  except  aromatic  rice,  a  greater 
distance  than  would  have  been 
necessary  to  moke  delivery  to  the 
producer's  customary  delivery  point,  as 
determined  by  CCC.  the  producer  will 
be  allowed  compensation,  as 
determined  by  the  State  committee  at  a 
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nte  Dot  to  exceed  the  common  curier 
tnick  rate  or  the  nte  iveUable  from  local 
truckers,  for  hauling  the  eligible 
commodity  the  additional  (ustance.  In 
determining  the  rate  of  payment  for 
excess  hauling,  the  State  committee  may 
establish  reasonable  mileage  n**p'mumff= 
below  which  producers  will  not  receive 
compenaation  for  hauling. 

(f)(1)  Producers  may  request 
traddoading  for  loan  collateral  where 
approved  warehouse  space  is  not 
available  locally  or  wlwre  KCCO 
deteiminet  that  it  would  be  to  the 
benefit  of  CCC  Where  looU  weighing 
facilities  are  not  available  or  when 
requested  by  producers,  destination 
Wrights  may  be  used  for  settlement 
purposes.  All  producers  loading  in  the 
same  car  must  sign  on  agreement  stating 
the  percentage  share  of  the  total 
quantity  to  be  credited  to  each.  When 
requested  by  producers  before  delivery 
of  the  commodity,  settlement  may  be 
made  on  the  basis  of  destination  grades. 
Such  destination  grade  determination 
for  a  car  shall  be  applied  to  the  entire 
quantity  of  a  commodity  loaded  into  the 
same  car,  regardless  of  Uie  grade  or 
quality  of  a  commodity  loaded  into  the 
car  by  any  producer. 

(2)  A  tncklooding  payment  of  19 
oeota  per  bushel  (or  31.66  cents  per 
himdivdweight  in  the  case  of  sorghum, 
oilseeds,  and  rice,  excluding  aromatic 
rica)'shall  be  made  to  the  producer  on 
an  eligible  commodity  delivered  to  CCC 
under  this  subsection. 

(g)  If  a  farm-stored  commodity  is 
delivered  in  advance  of  the  applicable 
loon  maturity  date  as  provided  in 
§1421.19,  a  deduction  for  storage 
charges  shall  be  made.  The  deduction 
shall  be  made  for  the  period  from  the 
date  of  delivery  to  the  applicable 
maturity  date  for  the  commodity.  Such 
deduction  shall  be  at  the  rate  charged  by 
the  warehouse  to  which  the  commodity 
was  delivered.  No  deduction  for  storage 
charges  shall  be  made  for  early  delivery 
of  a  hrm-stored  coounodity  if  the  loan 
maturity  date  is  accelerated  by  CCC 
under  a  general  acceleration  of  the 
maturity  date  in  a  particular  area. 

(h)  A  refund  of  warehouse  storage 
charges  will  be  made  by  CCC  to  th« 
producer  if  the  maturity  date  of  a 
warehouse  storage  loan  is  accelerated  by 
CCC  for  reasons  other  than  any  wrongful 
act  or  omission  on  the  part  of  the 
producer,  and  the  commodity  is  not 
redeemed.  The  amount  of  the  storage 
charges  lo  be  refunded  shall  be 
computed  at  the  lesser  of  the  UGRSA 
rate  or  the  rate  prepaid  by  the  producer 
for  the  period  of  unearned  storage. 

(i)  If  a  warehouse  charges  the 
producer  for  either  the  receiving  charges 
or  the  receiving  and  loading  out  charges 


on  an  eligible  commodity  in  an 
approved  warehouse,  the  producer 
shall,  upon  delivery  lo  CCC  of 
warehouse  receipts  representing  the 
commodity  stored  in  such  warehouse, 
be  reimbursed  or  given  credit  by  the 
county  office  for  such  prepaid  charges  at 
the  lesser  of  the  UGRSA  rate  or  the  rate 
prepaid  by  the  producer.  The  producer 
must  furnish  to  the  county  office, 
written  evidence  signed  by  the 
warehouse  operator  that  such  charges 
have  been  paid. 

11421.23    FOTictown. 

(a)  Upon  maturity  and  nonpayment  of 
a  warehouse-stored  loan,  title  to  the 
unredeemed  collateral  securing  the  loan 
shall  immediately  vest  in  CCC.  Upon 
maturity  and  nonpayment  of  farm- 
stored  loan,  title  to  the  unredeemed 
collateral  securing  the  loan  shall  vest  in 
CCC  upon  demand.  When  CCC  acquires 
title  to  the  unredeemed  collateral,  CCC 
shall  have  no  obligation  to  pay  for  any 
market  value  that  such  collateral  may 
have  in  excess  of  the  loan  indebtedness, 
(the  unpaid  amount  of  the  note  and 
charges  plus  interest). 

(b)  If  the  total  amount  due  on  a  form- 
stored  loan  (the  unpaid  amount  of  the 
note  and  charges,  plus  interest)  is  not 
satisfied  upon  maturity,  CCC  may 
remove  the  commodity  from  storage, 
and  assign,  transfer,  and  deliver  the 
commodity  or  documents  evidencing 
title  thereto  at  such  time,  in  such 
marmer,  and  upon  such  terms  as  CCC 
may  determine,  at  public  or  private  sale. 
Any  sudi  dispocilion  may  also  be 
effected  without  removing  the 
commodity  from  storage.  The 
commodity  may  be  processed  before 
sale  and  CCC  may  become  the  purchasM- 
of  the  whole  or  any  part  of  the 
corrmiodity  at  either  a  public  or  private 
sale. 

(c)  If  a  farm-stored  commodity 
removed  by  CCC  from  storage  is  sold, 
the  value  of  the  settlement  for  the 
commodity  shall  be  determined 
according  to  %  1421.22.  If  a  deficiency 
exists,  the  amount  of  the  deficiency  may 
be  setoff  from  any  payment  that  would 
otherwise  be  due  the  producer  from 
CCC  or  any  other  agency  of  the  United 
States. 

I1421J4   IhBliliidManiiliMUuiii. 

(a)  With  respect  to  Hard  Red  Winter 
and  Hard  Red  Spring  wheat  tendered  to 
CCC  that  is  stored  in  an  approved 
warehouse,  producers  must  obtain 
official  protein  content  determinations 
or,  if  determined  acceptable  by  CCC, 
protein  content  determinations  arrived 
at  by  mutual  agreement  between  the 
producer  and  the  warehouse  operator. 


Cocts  of  such  determinatioiu  shall  not 
l»  paid  by  CCC. 

(d)  With  respect  to  form-stored  wheat, 
the  basic  loan  rate  shall  not  be  adjusted 
to  reOect  the  protein  content 

I1421JS    Laanrapaymenti. 
(a)  Rice  market  repayments. 

(1)  A  producer  may  repay  a 
nonrecourse  loan  for  a  1996  through 
2002  crop  of  rice  at  a  rate  that  is  the 
lesser  of: 

(i)  The  loan  rate  and  charges,  plus 
interest  determined  for  a  crop;  or 

(ii)  The  prevailing  world  market  price, 
as  determined  by  CCC 

(2)  The  prevailing  world  market  price 
for  a  class  of  rice  shall  be  determined  by 
the  CCC  based  upon  a  review  of  prices 
at  which  rice  is  being  sold  in  world 
markets  and  a  weighting  of  such  prices 
through  the  use  of  information  such  as 
changes  in  supply  and  demand  of  rice, 
tender  offers,  credit  concessions,  barier 
sales,  govemment-to-govenunent  sales, 
spedal  processing  costs  for  coatings  or 
premixes,  and  other  relevant  price 
indicators,  and  shall  be  exprnsed  in 
U.S.  equivalent  values  f.o.b.  vessel,  U.S. 
port  of  export,  per  hundredweight  aa 
follows: 

(i)  U.S.  grade  No.  2, 4  percent  broken 
kernels,  long  nain  milled  rice; 

(ii)  U.S.  grade  No.  2, 4  percent  broken 
kernels,  medium  grain  milled  rice;  and 

(iii)  U.S.  grade  No.  2,  4  percent  broken 
kernels,  short  grain  milled  rice. 

(3)  Export  transactions  involving  lioe 
and  all  other  related  market  informetlon 
will  be  mooitored  on  a  continuous  basis 
for  the  purposes  of  paragraph  (2). 
Relevant  information  may  be  obtained 
for  this  purpose  from  U.S.  Department 
of  Agriculture  field  reports, 
international  organizatioru,  public  or 
private  research  entities,  international 
rice  brokers,  and  any  other  source  of 
reliable  information. 

(4)  The  prevailing  world  market  price 
for  a  class  of  rice  adjusted  to  U.S. 
quality  and  location  (the  adjusted  world 
price  (AWP)),  that  is  determined  in 
accordance  with  paragraph  (S),  shall  be 
applicable  to  the  provisions  in  this 
section. 

(5)  The  AWP  for  each  class  of  rice 
shall  equal  the  prevailing  world  market 
price  for  a  class  of  rice  (U.S.  equivalent 
value)  as  determined  in  accordance  with 
paragraphs  (a)  (2)  and  (3)  and  adjusted 
to  U.S.  quality  and  location  as  follows: 

(i)  The  prevailing  world  market  price 
for  a  class  of  rice  shall  be  adjusted  to 
reflect  an  f.o.b.  mill  position  by 
deducting  from  such  calculated  price  an 
amount  that  is  equal  to  the  estimated 
national  average  costs  associated  with: 

(A)  The  use  of  bags  for  the  export  of 
U.S.  rice,  and 
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(B)  The  transfer  of  such  rice  bom  a 
mill  location  to  f.o.b.  vessel  at  the  U.S. 
port  of  export  with  such  costs  including, 
but  not  limited  to,  freight,  unloading, 
wharfage,  insurance,  inspection, 
fumigation,  stevedoring,  interest, 
banking  changes,  storage,  and 
administrative  costs. 

(ii)  The  price  determined  in 
accordance  with  paragraph  (a)(5)(i)  shall 
be  adjusted  to  reflect  the  market  value 
of  the  total  quantity  of  whole  kernels 
contained  in  such  milled  rice  by 
deducting  the  world  value  of  broken 
kernels  contained  therein,  with  such 
value  of  the  broken  kernels  to  be 
determined  by  multiplying  the  quantity 
of  such  broken  kernels  (4%  per 
hundredweight)  by  the  world  market 
value  of  such  broken  kernels.  The  world 
market  value  of  broken  kernels  shall  be 
based  upon  the  relationship  of  whole 
and  broken  kernel  world  prices  as 
estimated  from  observations  of  prices  at 
which  rice  is  being  sold  in  world 
markets. 

(iii)  The  price  determined  in 
accordance  with  (a)(S)(ii)  shall  be 
r.djusted  to  reflect  the  per  pound  market 
value  of  whole  kernels  by  dividing  the 
price  by  the  quantity  of  whole  milled 
kernels  contained  in  the  milled  rice 
(96%  per  hundredweight). 

(iv)  The  price  determined  in 
accordance  with  paragraph  (a)(5)(iii) 
shall  be  adjusted  to  reflect  the  market 
value  of  whole  kernels  contained  in  100 
pounds  of  rough  rice  by  multiplying 
such  price  by  the  estimated  national 
average  quantity  of  whole  kernel  rice  by 
class  obtained  from  milling  100  pounds 
of  rou^  rice. 

(v)  The  price  determined  in 
accordance  with  paragraph  (a)(S)(iv) 
shall  be  adjusted  to  reflect  the  total 
market  value  of  rough  rice  by: 

(A)  Adding  to  sucn  price: 

(1)  The  market  value  of  bran 
contained  in  the  rough  rice,  computed 
by  multiplying  the  domestic  unit  market 
value  of  bran  by  the  estimated  national 
average  quantity  of  bran  produced  in 
millijM!  100  pounds  of  rice;  and 

(2)  'Ine  market  value  of  broken 
kernels  contained  in  the  rough  rice, 
computed  by  multiplying  the  estimated 
world  market  value  of  broken  kernels  by 
the  estimated  national  average  quantity 
of  broken  kernels  produced  in  milling 
100  pounds  of  rice: 

(B)  Deducting  from  such  price: 

(1)  An  estimated  cost  of  milling  rough 
rice;  and 

(2)  An  estimated  cost  of  transporting 
rou^  rice  from  brm  to  mill  locations. 

(vi)  The  price  determined  in 
accordance  with  paragraph  (a)(5)(v)  may 
be  adjusted  to  a  whole  kernel  loan  rate 
basis  by  deducting  the  estimated  world 


market  value  of  the  total  qtiantity  of 
broken  kernels  contained  in  such  rice 
and  dividing  the  resulting  value  by  the 
estimated  national  average  quantity  of 
milled  whole  kernels  produced  in 
milling  100  pounds  of  rice. 

(6)(i)  The  adjusted  world  price  for 
each  class  for  rice,  loan  rate  basis,  shall 
be  determined  by  CCC  and  shall  be 
aimoimced,  to  the  extent  practicable,  on 
or  after  3  p.m.  eastern  time  each 
Tuesday,  but  may  be  aimounced  more 
frequently,  as  determined  by  CCC, 
continuing  through  the  later  of: 

(A)  The  last  Tuesday  of  July  2003;  or 

(B)  The  last  Tuesday  of  the  latest 
month  the  2002-crop  rice  loons  mature. 

(ii)  In  the  event  that  Tuesday  is  a  non- 
workday,  the  determination  will  be 
made  on  the  next  workday,  on  or  after 
3  p.m.  eastern  time. 

(iii)  The  announced  prices  urill  be 
effective  upon  armouncement  and  will 
remain  in  effect  for  a  period  as 
announced  by  the  CCC. 

(7)  Notwithstanding  any  other 
provision  of  this  section,  on  the  day  of 
the  armouncement  of  the  adjusted  world 
price,  between  2  p.m.  eastern  time  and 
the  time  of  the  world  price 
announcement,  CCC  will  not  accept 
repayments  of  rice  loans  at  a  world 
market  price  level  not  previously 
locked-in,  and  applications  for  lock-in 
of  a  rice  loan  repayment  rate. 

(b)  For  1996  through  2002  crops  of 
barley,  com,  grain  sorghum,  oats,  wheat, 
and  oilseeds,  a  producer  may  repay  a 
noiu«x)ur8e  loan  at  a  rate  that  is  the 
lesser  of: 

(1)  The  loan  rate  and  charges,  plus 
interest  determined  for  such  crop;  or 

(2)  The  alternative  repayment  rate  for 
barley,  corn,  grain  sorghum,  oats,  wheat, 
and  oilseeds. 

(c)  To  the  extent  practicable,  CCC 
shall  determine  and  announce  the 
alternative  repayment  rate,  based  upon 
the  previous  day's  market  prices  at 
appropriate  U.S.  terminal  markets  as 
determined  by  CCC,  adjusted  to  reflect 
quality  and  location  for  each  atop  of  a 
commodity  as  follows: 

(1)  On  a  weekly  basis  in  each  county 
for  oilseeds,  except  soybeans;  and 

(2)  On  a  daily  ImsIs  in  each  county  for 
barley,  com,  grain  sorghum,  oats, 
soybeans,  and  wheat. 

}1421.2«    Tiwistorottann-atoredloanta 
wifetwiaa  iloreil  aaaoclaUon  loan. 

Producers  may  deliver  peanuts  under 
a  farm-stored  loan  to  the  association  and 
obtain  loan  advances  on  such  peanuts 
with  the  prior  approval  of  the  county 
office  anytime  on  or  before  January  31 
following  the  calendar  year  in  which  the 
crop  was  grown.  Association  advances 
shall  be  payable  jointly  lo  the  producer 


and  the  CCC  oitd  shall  be  used  to  settle 
the  ferm-stored  loan. 

§1421,27    hoduceMiamSsr  purdMoaa  of 
eddWonil  peiuti  pledped  ea  coniwil  for 

■  loin. 

(a)  Producer-handlers  may,  at  any 
time  before  loan  maturity,  forfeit  their 
additional  peanuts  to  COC  and 
immediately  repurchase  such  peanuts 
trom  CCC  by  paying  the  amount 
necessary  under  the  foUovnng  sales 
policies: 

(1)  For  unrestricted  use.  at  a  price 
determined  by  CCC  but,  for  the 
applicable  type,  not  less  than  lOS 
percent  of  the  quota  loan  rate,  if 
purchased  before  December  31  of  the 
calendar  year  in  which  the  crap  was 
grown,  and  at  not  less  than  107  percent 
of  the  quota  loan  rate,  if  purchased  after 
December  31  of  the  calendar  year  in 
which  the  crop  was  grown; 

(2J  For  edible  export,  at  a  price 
determined  by  CCC  but  not  less  than 
any  minimum  sales  price  determined 
and  announced  by  CCC: 

(3)  The  1996  mmimum  CCC  sales 
price  for  additional  peanuts  sold  for 
export  edible  use  is  SVX)  per  short  ton; 
and 

(4)  For  cmshing  (either  domestic  or 
export),  at  a  price  determined  by  COC 
but  not  less  than  the  additional  loan  rate 
for  the  applicable  type. 

(b)  For  purchases  on  or  before  January 
31  following  the  calendar  year  in  which 
the  crop  was  grown,  the  county 
committee  shall  determine  the  sale  price 
under  the  appropriate  sales  policy 
specified  in  paragraph  (a).  Loans  will  be 
settled  at  the  county  office,  and  amounts 
collected  in  excess  of  that  necessary  to 
settle  loans  vnll  be  remitted  to  the 
association  for  the  respective  area.  The 
association  wrill  credit  such  amounts  to 
the  appropriate  loan  pool.  The  producer 
should  be  listed  as  a  participant  in  the 
loan  pool  for  the  purpose  of  determining 
and  distributing  net  gains  from  the  loan 
pool. 

(c)  For  purchases  after  January  31 
following  the  calendar  year  in  which  the 
crop  was  grown,  the  county  committee 
shall  determine  the  sale  price  under  the 
appropriate  sales  policy  specified  in 
paragraph  (a).  Any  amount  collected  in 
excess  of  the  loan  indebtedness  shall 
aCcrue  to  CCC. 

f  1421.28  Itaqulfed  praducer-iwndler 
f»cofd»  end  oupervMon  of  tiiiiKtoiad 
■ddmonri  peanuts  pisdgad  ■•  coHateral  for 

■  loan  or  purctiaoed  by  a  producar-hondlar 
from  loan. 

(a)(1)  Each  producer-handler  shall 
maintain  records  as  required  in  part 
1446  of  this  chapter  for  all  additional 
peanuts  that  are  purchased  and  sold  for 
which  an  ASCS-1007,  inspection 
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Certificate  and  Sales  Memorandum,  is 
issued. 

(2)  The  following  records  shall  be 
maintained  for  all  peanuts  puichasad 
from  CCC  that  are  not  inspected.  Each 
producer-handler  shall  maintain  records 
that  show  all  sales  and  other  disposals 
of  peanuts.  Such  records  shall  show 
dale  of  sale,  quantity,  type,  and  to 
whom  sold.  Records  shall  be  maintained 
in  such  a  manner  that  will  enable  the 
county  ofBce  to  readily  reconcile 
quantities  sold  with  all  peanuts 
produced  by  the  producer.  All  records 
shall  be  maintained  for  a  period  of  three 
)rears  following  the  end  of  the  marketing 
year  in  which  the  peanuts  were 
produced, 

(bid)  The  county  office  shall  inspect 
and  account  for  all  additional  peanuts 
pledged  as  collateral  for  a  loan  as 
determined  necessary  by  the  county 
committee. 

(2)  The  county  ofGce  shall  supervise 
the  disposition  of  all  additional  peanuts 
purchased  for  use  as  seed  and  not 
inspected.  The  identical  peanuts 
pledged  as  collateral  for  a  loan  must  be 
disposed  of  and  the.  producer  must 
account  for  all  peanuts  that  were  under 
additional  loan.  The  producer-handler 
shall  request  a  county  office 
representative  to  supervise  the 
disposition  of  the  peanuts  and  shall  give 
the  county  office  at  least  3  working  days 
notice  of  the  date  of  such  disposition. 
The  county  office  shall  determine  the 
extent  to  which  supervision  is  needed. 

(3)  With  respect  to  additional  peanuts 
on  which  ASCS-1007  is  issued,  the 
producer-handler  shall  be  subject  to  all 
provisions  in  part  1446  of  this  chapter 
relating  to  the  disposition  of  additional 
peanuts. 

(c)  The  producer-handler  shall  pay  all 
costs  of  supervision,  as  determined  by 
the  coimty  committee  for  county  office 
supervision  when  county  office 
supervision  is  completed,  and  or 
determined  by  the  association  for 
peanuts  supervised  by  association 
representatives  when  association 
supervision  is  completed. 

(d)  The  producer-handler  is  sul^ea  to 
penalties  as  provided  in  part  1446  of 
this  chapter  with  respect  to  any  peanuts 
purchased  in  accordance  with  • 
$1421.27. 

f1421,a9    Loan  dsOeiency  payiMMa. 

(a)  CCC  will  annotmce  whether  loan 
deficiency  payments  will  be  made 
available  to  producers  on  a  brm  for  a 
specific  crop  for  a  crop  year. 

(b)  In  order  to  be  eligible  to  receive 
loan  deficiency  payments  if  such 
payments  are  made  available  for  a  crop, 
the  producar  of  such  commodity  must: 


(1)  Comply  with  all  of  the  program 
requirements  to  be  eligible  to  obtain 
loans  in  accordance  with  this  part; 

(2)  Agree  to  forego  obtaining  such 
loans; 

(3)  File  and  request  payment  on  Form 
CCC-666  LDP.  unless  the  pro4ucer 
entere  into  an  agreement  according  to 
paragraph  (b),  for  a  quantity  of  an 
eligible  commodity;  and 

(4)  Otherwise  comply  with  all 
program  requiremebts. 

(c)  The  loan  defidency  payment  rate 
for  a  crop  shall  be  the  amount  by  which 
the  loan  rate  for  the  crop  exceeds  the 
rate  at  which  CCC  has  announced  that 
producers  may  repay  their  loans  in 
accordance  with  §  1421.25.  Such  rata 
shall  be  the  amount  determined  on  the 
day  the  producar  submits  a  completed 
request  for  a  loan  deficiency  payment  to 
the  county  office.  When  such  request  is 
for  rice  and  the  request  provides  that  the 
loan  deficiency  payment  rate  shall  be 
based  on  the  date  of  delivery,  and  the 
documentation  of  delivery  indicates  the 
rice  was  delivered  after  3  p  jn.  eastern 
time,  the  loan  deficiency  payment  rate 
in  effect  after  3  p.m.  eastern  time  of  the 
delivery  date  shall  be  used.  In  all  other 
cases  for  rice  where  the  loan  deficiency 
payment  rate  is  based  on  the  delivery 
date,  the  pajmient  rate  in  effect  at 
12:00:01  a.m.  eastern  time  of  the 
delivery  date  shall  be  used. 

(d)  The  loan  deficiency  payment 
applicable  to  such  crop  shall  be 
computed  by  multiplying  the  loan 
deficiency  payment  rate,  as  determiited 
in  accordance  with  paragraph  (c),  by  the 
quantity  of  the  crop  the  producer  is 
eligible  to  pledge  as  collateral  for  a 
nonrecourse  loan  for  which  the  loan 
deficiency  payment  is  requested. 

(e)  The  total  amount  oiloan 
deficiency  payment  a  producer  may 
receive  is  limited  in  accordance  with 
the  regulations  at  part  1400  of  this 
chapter. 

(f)  CCC  will  make  the  loan  deficiency 
payment  in  accordance  with  paragraph 
(d).  Notwithstanding  any  provisions  in 
this  part,  a  loan  deficiency  payment 
may  be  based  on  100  percent  of  the  net 
eligible  quantity  specified  on  acceptable 
evidence  of  production  of  the 
commodity  cartiiiad  as  eligible  for  loan 
deficiency  payment  if  such  production 
evidence  is  provided  for  such 
commodity.  If  such  production  evidence 
is  provided,  CCC  shall  limit  such 
increase  in  loan  deficiency  payment 
quantity  to  110  percent  of  the  quantity 
certified  as  eligible  for  such  payment. 

(g)  Notwithstanding  any  omer 
provision  of  this  section,  on  the  day  of 
the  aimouncement  of  the  adjusted  world 
price,  applications  for  loan  defidency 
payments  for  rice  that  spedfy  the 


payment  rate  will  not  be  accepted 
between  2  p.m.  eastern  time  and  the 
time  of  the  world  price  annoimcement. 

(h)  If  the  producer  enten  into  an 
agreement  with  CCC  on  or  before  the 
date  of  harvesting  a  quantity  of  an 
eligible  commodity  and  the  producer 
has  the  beneficial  interest  in  such 
quantity  as  spedfied  in  accordance  with 
$  1421.5(c)  on  the  date  the  commodity 
was  harvested,  the  loan  deficiency 
payment  rate  applicable  to  such 
commodity  would  be  the  loan 
deficiency  payment  rate  based  on  the 
date  the  commodity  was  delivered  to 
the  processor,  buyer,  warehouse,  or 
CMA.  In  such  cases,  the  producer  must 
meet  all  the  other  requirements  in 
paragraph  (b)  on  or  before  the  final  date 
to  apply  for  a  loan  defideni:y  payment 
in  accordance  with  $  1421. 5. 

11421.30    DMlh,tneoinpMMey,or 


In  case  of  the  death,  incompetency,  or 
disappearance  of  any  producer  who  is 
entitled  to  the  payment  of  any  sum  in 
settlement  of  a  loan  or  loan  defidency 
payment,  payment  shall,  upon  proper 
application  to  the  county  office  that 
made  the  loan  or  loan  defidency 
payment,  be  made  Ip  the  persons  who 
would  be  entitled  to  such  producer's 
payment  under  the  regulations 
contained  in  part  707  of  this  title. 

11421.31  Raeouraa  toaia, 

(a)  CCC  shall  make  recourse  loans 
available  to  eligible  producers  of  high 
moisture  com  and  high  moisture  grain 
sorghum.  Repayment  of  such  recourse 
loans  shall  be  in  accordance  vrith  the 
terms  and  conditions  set  forth  by  CCC. 

(b)  CCC  may  make  recourse  loans 
available  to  eligible  producera  with 
respect  to  commodities  not  specified  in 
paragraph  (a).  Repayment  of  such 
recourse  loans  shall  be  in  accordance 
with  the  terms  and  conditions  set  forth 
by  CCC  when  the  availability  of  such 
recourse  loans  is  announced.  - 

(c)  The  value  of  the  collateral  for 
settlements  described  in  paragraphs  (a) 
and  (b)  shall  be  determined  by  CCC 
according  to  S  1421.22. 

11421.32  Handnngpaymwitaend 
ooNactioin  not  aacMdlng  1S.99. 

In  order  to  avoid  administrative  costs 
of  making  small  payments  and  handling 
small  accounts,  amounts  of  59.99  or  less 
that  are  due  the  prtxlucer  will  be  paid 
only  upon  the  producer's  request. 
Defidendes  of  $9.99  or  less,  including 
interest,  may  be  disregarded  unless 
demand  for  payment  is  made  by  CCC. 
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Subpart— Regulations  Qovemlng  the 
Wheat  and  Faad  Orain  FannarOtnMd 
naaeive  Program  for  1990  through 
1995Cropa 

$1421.200    AdminiMisdon. 

The  Wheat  and  Feed  Grain  Farmer 
Owned  Reserve  (FOR)  Program  was  not 
reauthorized  by  Congress  for  the  1996 
crop.  Effective  for  the  1990  through 
1995  crops,  the  regulations  setting  forth 
the  applicable  terms  and  conditions  for 
the  Wheat  and  Feed  Grain  Farmer 
Owned  Reserve  (FOR)  Program  can  be 
found  in  the  regulations  published  in  7 
CFRPart  1421  as  of  January  1, 1996. 
shall  be  applicable  for  any  outstanding 
FOR  loans  on  or  after  April  4, 1996. 

Subpart— Rica  ManwUng  Certificate 
Program  [Removed] 

21.  The  subpart  consisting  of 
SS  1421.320  through  1421.324  is 
removed. 

•        *        *        *       • 

22.  Part  1425  is  revised  to  read  as 
follows: 

PART  142S— COOPERATIVE 
MARKTHNG  ASSOCIATIONS 

Sac 

1425.1  Applicability. 

1425.Z  Administration. 

1425.3  Deanilioni. 

1425.4  Approval. 

1425.5  Confidentialily. 

1425.6  Approved  CMA's. 

1425.7  Suspension  and  tenninaUon  of 
approval. 

1425.8  Ownership  and  control. 

1425.9  Charter  and  bylaw  provisions. 

1425.10  Financial  condiUon. 

1425.11  Opetstions. 

1425.12  Conflict  of  inleresl. 

1425.13  Uniform  marlcoting  agreement. 

1425.14  Member  business. 

1425.15  Vested  authority. 

1425.16  Payment  limitation. 

1425.17  Eligible  commodity  and  pooling. 
1425.16  Distribution  of  proceeds. 

1425.19  Member  CMA's. 

1425.20  IReservedl 

1425.21  Records  required. 

1425.22  Inspection  and  investigation. 

1425.23  Reports. 

1425.24  0MB  control  number  assigned 
pursuant  to  Paperwork  ReducUon  Act. 

1425.25  Appeals. 

Authorilr.  7  U.S.C  7231-7237;  and  IS 
U.S.C  714b,  714c.  and  714). 

1 1425.1    AppNcilblMty. 

This  part  sets  forth  the  terms  and 
conditions  that  a  Cooperative  Marketing 
Assodation  (CMA)  must  meet  to  obtain 
from  CCC  marketing  assistance  loans 
(loans)  and  loan  deficiency  payments  on 
behalf  of  its  membere  for  the  1996  and 
subsequent  crops  of  a  conunodity.  A 
CMA  meeting  such  terms  and 
conditions  may  obtain  loans  and  loan 


deficiency  payments  with  resped  to  any 
crop  of  an  eligible  commodity  for  which 
a  loan  and  loan  defidency  payment 
program  is  in  effed. 

§1425.2    AdmlnlctfMlon. 

On  behalf  of  CCC  the  FSA  wll 
administer  the  provisions  of  this  part 
under  the  general  direction  and 
supervision  of  the  Deputy 
Administrator.  In  the  field,  the 
provisions  of  this  part  %vill  be 
administered  by  the  State  and  county 
FSA  committees. 

{142SJ    DMnWone. 

The  following  definitions  set  forth  in 
this  section  shall  be  applicable  for  all 
purposes  of  program  administration. 
The  terms  defined  in  part  718  of  this 
tide  and  parts  1421  and  1427  of  this 
chapter  shall  also  be  applicable  except 
where  those  definitions  conflid  »rith 
the  definitions  in  this  section. 

Active  member  means  a  member  who 
has  utilized  the  services  offered  by  a 
CMA  1  of  the  3  preceding  CMA  fiscal 
years  or  such  shorter  period  as  may  be 
provided  in  the  CMA's  articles  of 
incorporation  or  bylaws. 

Approved  cooperative  marketing 
association  means  a  CMA  that  has  been 
approved  by  CCC  to  partidpale  in  loan 
and  loan  deficieiu:y  payment  programs 
authorized  with  resped  to  one  or  more 
authorized  commodities. 

Authorized  commodity  meaas  those 
commodities  for  which  an  approved 
CMA  may  apply  for  loans,  including 
barley,  canola.  com,  cotton,  flaxseed, 
mustard  seed,  oats,  rapeseed.  rice, 
safflower,  seed  cotton,  sorghum, 
soybeans,  sunflower  seed,  and  wheat. 

Eligible  commodity  means  a 
cominudity  that  meets  the  eligibility 
requirements  applicable  to  such 
commodity  set  forth  in  Chapter  XIV  of 
this  title  that  is  delivered  to,  or  that  is 
acquired  by.  a  CMA. 

Member  means  a  person  who  has  fully 
paid  for  the  membership  stock  or  earned 
equity  credits;  was  accepted  by  the 
CMA;  and  is  entitled  to  all  membership 
rights  including  voting  and  holding 
office  except  where  the  law  of  the  State 
in  which  the  CMA  is  incorporated 
provides  for  stock  subscribers  as 
members  but  does  not  allow  them  to 
hold  office. 

{1425.4    Approval. 

(a)  For  a  CMA  to  participate  in  a  loan 
program  with  respect  to  the  1996 
through  2002  crops  of  authorized 
commodities,  a  CMA  must  submit  an 
application  for  approval  with  respect  to 
such  authorized  coounodities  to  CCC. 
An  application  must  include: 

(1)  A  completed  Form  CCC-e4e; 


(2)  The  latest  finandal  audit  of  the 
CMA  iiKludiiig  any  accompanying 
notes,  schedules,  or  exhibits,  certified 
by  a  certified  public  accountant  fiom 
the  books  of  original  entry  as  fairly 
representing  the  finandal  condition  of 
the  CMA; 

(3)  A  copy  of  the  artides  of 
iiuxirporation  or  articles  of  association, 
bylaws,  all  marketing  agreements  for 
eligible  commodities,  and  any  other 
document  that  is  requested  by  CCC  with 
respect  to  the  CMA's  methods  of 
conducting  business  that  an  offidal  of 
the  CMA  has  certified  as  being  current; 

(4)  A  conflid  of  interest  statement 
(Form  CCC-846-2)  from  each  diredor, 
officer,  and  principal  employee; 

(5)  Resolutions  made  by  the  CMA 
board  of  directors  that  provide  that  the 
CMA  will  abide  by  provisions  of  this 
part  and  the  nondiscrimination 
provisions  thereof; 

(6)  A  statement  of  any  CMA 
transactions  that  have  occurred  either  in 
the  year  before  the  initial  application  for 
approval  is  submitted,  or  are 
contemplated  by  the  CMA  as  provided 
in  $1425.12; 

(7)  A  detailed  descriptian  of  the 
method  by  which  proceeds  from  a  pool 
of  eligible  commodities  for  which  loans 
are  obtained  will  be  distributed  as 
provided  for  in  S  1425.18;  and 

(8)  Other  information  requested  by 
CCC  concerning  the  organizational, 
operational,  financial  or  any  other 
aspect  of  the  CMA  determined  by  CCC 
to  be  necessary  to  ad  upon  the 
application  for  approval. 

(b)  An  approved  CMA  must  submit, 
on  an  aimual  basis,  the  following 
information  to  CCC: 

(1)  A  completed  Form  C(X-e46-l: 

(2)  The  CMA's  )atest  complete 
finandal  audit; 

(3)  The  ntmibets  of  active  and  inactive 
members; 

(4)  A  statement  showing  the  allocated 
equity  in  the  CMA  owned  by  active 
members,  inactive  membere.  and  others, 
and  the  un-allocated  equity  in  the  CMA; 

(5)  The  names  of  any  members  who 
own  in  excess  of  10  percent  of  the 
equity  of  the  CMA  and  the  amount 
owned  by  each; 

(6)'The  quantity  of  each  eligible 
commodity  delivered  to  the  CMA  for 
marketing  and  the  portion  of  such 
commodities  received  from  active 
members  during  the  prior  year; 

(7)  The  quantity  of  each  eligible 
commodity  tendered  by  the  CMA  to 
CCC  as  security  for  a  loan  and  the 
quantity  of  such  commodities  redeemed 
during  the  prior  year: 

(8)  The  quantity  of  each  commodity 
tendered  to  CCC  for  loan  during  the 
prior  year;  and 
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(9)  A  statement  of  any  CMA 
transactions  that  either  have  occuired  in 
the  CMA's  prior  fiscal  year  oF  operations 
or  are  contemplated  to  occur  in  the 
CMA 'a  current  fiscal  year  as  provided 
for  ij]  $1425.12. 

(c)  An  approved  CMA  shall  promptly 
furnish  to  OCC- 

(1|  Any  changes  in  the  articles  ef 
incorporation,  bylaws,  and  marketing 
agreements  of  the  CMA; 

(2)  Any  resolutions  afiecting  loan 
operations; 

(3)  Any  changes  in  officers,  directors, 
or  principal  employees  and  conflict  of 
interest  statements  in  accordance  with 
$142S.12(d); 

(4)  Any  change  in  pooling  operations 
with  an  explanation  of  the  change  and 
why  such  chanse  was  necessary;  and 

(5)  Additional  information  as  may  be 
requested  by  CCC  at  any  time  with 
respect  to  the  continued  approval  hy 
CCC  of  the  CMA. 

(d)  Approved  CMA's  must  submit 
revised  applications  as  required  by  this 
section  every  S  years,  or  more  often  if 
CCC  requests. 

(e)  CmA's  applying  for  approval  to 
participate  in  the  loan  program  for 
cotton  shall  execute  Form  CCC-Cotton 
G,  Cotton  Cooperative  Loan  Agreement, 
with  CCC. 

f142S.S    ConfUMMMIty. 

Information  submitted  to  COC  with 
respect  to  trade  secrets,  financial  or 
commercial  operations,  or  information 
concerning  the  financial  condition  of  a 
CMA,  whether  for  initial  approval  or 
continued  approval,  shall  be  kept 
confidential  by  the  officers  and 
employees  of  CCC  and  the  Department 
of  Agriculture  except  to  the  extentCCC 
determines  such  disclosures  are 
necessary  for  the  conduct  of  a  loan 
program  or  such  information  is  required 
to  be  disclosed  by  law. 

I142S.6    ApproiradCMA-a. 

(a)  CCC  shall,  in  accordance  with  the 
provisions  of  this  part,  approve  a  CMA 
to  obtain  loans  and  loan  deficiency 
payments. 

(b)  CCC  may  approve  a  CMA  to 
participaie  in  a  loan  program  with 
Inspect  to  the  1996  through  2002  crop 
of  a  commodity  as: 

(1)  Unconditionally  approved;  or 

(21  Conditionally  approved. 

(cj(l)  A  CMA  may  be  condKionally 
approved  if  CCC  determines  that  it  has 
substantially  met  all  the  requirements  of 
this  part,  and  the  failure  to  meet  the 
remaining  requirements  is  due  to 
reasons  beyond  the  control  of  the  CMA 
and  not  due  to  the  CMA's  negligence: 
and 

(2]  Such  CMA  must  agree  in  writing 
to  meet  all  requirements  for  approval  set 


forth  in  this  part  within  the  time  period 
specified  by  CCC.  When  a  CMA  can 
only  comply  with  the  regulations  by 
amending  its  articles  of  incorporation  or 
bylaws  at  a  membership  meeting.  OCC 
may  accept  a  board  of  directors' 
resolution  agreeing  to  recommeixl  to  the 
members,  at  the  next  meeting  of  the 
members,  the  reqtiired  changes  to  the 
articles  of  incorporation  or  bylaws  as 
compliance  with  the  requirements  for 
approval  for  purposes  of  this  section. 
Board  resolutions  in  which  the  CMA 
agrees  to  comply  with  other  provisions 
of  this  part  may  be  accepted  by  CCC  as 
compliance  with  the  requirements  for 
approval  for  purposes  of  this  section. 

(d)  A  CMA  is  approved  to  participate 
in  a  loan  program  for  an  authorized 
commodity  until  such  time  as  the 
CMA's  approval  is  suspended  or 
terminated  by  CCC. 

I142S.7    SiwpwMloirand  tarminaOon  of 


(a)  An  approved  CMA  may  be 
suspended  by  CCC  from  further 
participation  in  a  loan  or  loan 
deficiency  payment  program  if  CCC 
determines  that  the  CMA  or  a  member 
CMA,  as  specified  in  §  1425.19: 

(1)  Has  not  operated  in  accordance 
with  the  conditions  specified  in  such 
CMA's  application  for  approval: 

(2)  Has  not  complied  with  applicable 
regulations:  or 

Is)  Has  biled  to  correct  deficiencies 
noted  during  an  administrative  review 
or  an  audit  of  the  CMA's  operations 
with  respect  to  a  loan  program. 

(b)  Such  suspension  may  be  lifted 
upon  the  receipt  of  documents 
indicating  that  the  CMA  has  complied 
with  all  requirements  for  approval.  If 
such  documents  are  not  received  within 
1  year  from  the  date  of  the  suspension, 
the  ClvlA's  approval  for  participatian  in 
a  loan  program  will  terminate 
automatically. 

(c)(1)  CCC  may  terminate  the  approval 
of  the  CMA's  ability  to  pledge 
commodities  as  collateral  for  CCC  loans 
or  loan  deficiency  payments  by  giving 
the  CMA  written  notice  of  such 
terminatian. 

(2)  An  approved  CMA  may  at 
anytime,  upon  written  notice  to  CCC, 
voluntarily  terminate  the  CMA's 
participation  in  a  loan  program, 
provided  that  the  CMA  does  not  have 
any  outstanding  loans  at  the  time  of 
voluntary  termination. 

(d)  Ten  days  after  the  date  CCC 
suspends  or  terminates  the  approval  of 
a  CMA  to  participate  in  a  loan  program 
or  anytime  thereafter,  CCC  may,  on 
demand,  call  all  outstanding  CCC  loans 
made  to  the  CMA.  The  commodities 
pledged  as  collateral  for  such  loans  may 


be  redeemed  not  later  than  the  date 
specified  by  CCC.  If  redemption  is  not 
made  by  siich  date,  title  to  the 
commodity  shall  vest  in  CCC  and  OCC 
shall  have  no  obligation  lo  pay  for  any 
market  value  the  commodity  may  have 
in  excess  of  the  principal  amoimt  of 
such  loans. 

f142SJ    OwnenMpandconttaL 

(a)  All  approved  CMA's  must  be 
owned  and  controlled  by  active 
members  of  the  CMA. 

(b)  The  CMA  must  establish  that  its 
active  members  own  more  than  50 
pertrent  of  the  allocated  equity  of  the 
CMA.  Such  ownership  equity  shall  be  in 
the  form  of  stock,  revolving  fund 
certificates,  capital,  retains  book  credits, 
or  other  capital  interests  issued  by  the 
CMA.  fai  determining  the  requisite 

3ity  held  by  active  members,  the 
owing  shall  be  deducted  fnnn  the 
amount  of  equity  allocated  to  each 
active  member 

(1)  The  allocated  equity  held  by  any 
active  member  who  owns  more  than  10 
percent  of  the  CMA's  total  equity;  and 

(2)  The  allocated  equity  ofany  active 
member  that  has  acquired  equity  as  a 
result  of  a  loan  from  the  CMA  unless  the 
member  is  obfigated  to  repay  the  loan 
within  1  year. 

(c)  The  organization  and  operation  of 
the  CMA  shall  be  under  the  control  of 
its  active  members.  A  CMA  shall  be 
considered  lo  be  under  the  control  of  its 
active  members  if  more  than  50  percent 
of  its  membership  consists  of  active 
members. 

(d)  All  directora  must  be: 

(1)  Active  members  of  the  CMA: 

(2)  Representatives  of  active  members 
who  are  also  employed  as  a  form 
manager  or  its  equivalent  (including  en 
officer  of  a  CMA  or  a  partner  in 
partnership);  or 

(3)  Officers,  employees,  or  active 
members  of  an  active  member  CMA;  and 

(4)  A  director  shall  be  nominated  and 
elected  by  members  except  when 
selected  to  fill  the  unexpired  term  of  a 
director  so  elected. . 

(e)  An  applicant  or  an  approved  CMA 
not  under  the  ownership  or  control,  or 
both,  of  its  active  members,  may  be 
approved  by  CCC  to  participate  in  a  loan 
program  if  the  CMA  is  able  to  establish 
that,  by  retiring  the  equity  of  its  inactive 
members  or  by  obtaining  new  members, 
the  CMA  can  vest  ownership  and 
control  in  its  active  members,  as 
required  by  this  section,  by  a  date 
specified  by  CCC. 

|142S.>    Charier  and  bylm  provtakma. 

(a)  The  articles  of  incorporation, 
articles  of  association,  or  the  bylaws  of 
the  CMA  shall  comply  with  each  of  the 
following  requirements: 
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(1)  The  ClktA  shall  hold  an  annual 
meeting  of  members  or  delegates  at  one 
or  more  locations  within  its  operating 
area  that  will  afford  a  reasonable 
opportunity  for  all  members  or  their 
delegates  to  attend  and  participate: 

(2rThe  CM.^  shall  give  written  notice 
to  each  member  or  delegate,  of  the  time, 
place,  and  purpose  of  all  regular  and 
special  meetings  of  members  or 
delegates:  and 

(3)  The  CMA  shall  admit  to 
membership  every  applicant  who 
applies  for  admission  for  the  purpose  of 
participating  in  the  activities  of  the 
CMA,  and  is  eligible  for  membership 
under  the  statute  incorporating  the 
CMA. 

(b)  A  CMA  may  refuse  membership  to 
an  applicant  whose  admission  would 
pre|udice.  hinder,  or  otherwise  obstruct 
the  interests  or  purposes  of  the  CMA. 

(c)(1)  Nominations  for  election  of 
delegates  and  directors  shall  be  made  by 
members. 

(2)  Nominations  for  officers  shall  be 
made  by  elected  directors  or  by 
members  when  nomination  by  members 
is  authorized  in  the  CMA's  articles  of 
incorporation  or  bylaws. 

(3)  Nominations  may  be  made  by 
balloting,  nominating  committee, 
petition  of  members,  or  from  the  floor, 

Srovided  that  nominations  &om  the 
OCT  shall  be  requested  in  addition  to 
nominations  made  by  a  nominating 
committee  or  by  petition. 

(d)  The  election  of  directors, 
delegates,  and  officers  shall  be  by  ballot 
when  there  are  two  or  more  nominees 
for  a  position,  or  there  are  more 
nominees  than  there  are  positions  to  be 
filled. 

(e)  Each  member  of  the  CMA  shall 
have  a  single  vote  except  that  CCC  may 
approve  another  voting  method  that  will 
adequately  protect  the  ownership  and 
control  interests  of  the  members  of  the 
CMA. 

(f)  Voting  by  proxy  shall  be 
prohibited,  except  if  a  CMA: 

(1)  Determines  that  voting  by  proxy  is 
necessary  to  amend  the  CMA's  articles 
of  incorporation,  articles  of  association, 
or  bylaws;  and 

(2)  Establishes,  to  the  satisbctlon  of 
CCC,  that  the  law  of  the  State  in  which 
the  CMA  is  incorporated  permits  voting 
by  proxy,  but  does  not  pennit  members 
to  vote  by  mall,  with  respect  to  such 
issue. 

(g)  Each  member  of  the  CMA  shall 
annually  be  given  a  summary  financial 
statement  of  the  CMA  that  is  based  on 
an  armual  audit  conducted  by  a  certified 
public  accountant. 

|14ZS,10   nnancialcondWon. 

(a)  An  approved  CMA  must  be 
fiiiancially  able  to  make  financial 


advances  to  its  members  and  to  market 
commodities  of  such  members. 

(b)  The  factors  that  will  be  considered 
in  determining  the  financial  condition 
of  a  CMA  include: 

(1)  The  abiUty  of  the  CMA  lo  meet 
current  obhgations,  including  the 
expenses  of  marketing  the  commodltias 
on  behalf  of  its  members:  and 

(2)  The  abiUty  of  the  CMA  to  make 
advance  payments  to  its  members, 
either  from  its  own  funds  or  through 
arrangements  with  financial  or  other 
institutions. 

(c)  The  CMA  shall  be  considered  to 
have  a  sufficient  net  worth  if  such  net 
worth  is  equal  to  the  product  of  an 
amount  per  unit  for  a  commodity  (as  set 
forth  in  ubie  1)  multiplied  by  the  total 
number  of  such  units  of  commodity  for 
which  the  CMA  is  approved,  or 
requesting  approval,  to  participate  in 
loan  programs  and  handled  by  the  CMA 
during  the  preceding  marketing  year,  or, 
if  the  CMA  is  in  its  first  full  marketing 
year  of  operations,  the  estimated 
quantity  of  such  commodity  that  it  will 
handle  during  such  year. 

(1)  If  the  amotmt  of  the  net  worth  of 
the  CMA  is  between  34  and  99  percent 
of  the  amount  computed  in  accordance 
with  paragraph  (c),  and  the  CMA  is 
determined  by  CCC  to  be  otherwise 
financially  sound.  CCC  may  determine 
that  such  CMA  meets  the  requirements 
of  this  section.  Such  a  determination  by 
CCC  may  be  made  if: 

(i)  The  board  of  directors  of  the  CMA 
agrees  to  retain  capital  in  the  amount  set 
forth  in  table  2  with  respect  to  each  unit 
of  the  commodity  delivered  to  the  CMA 
until  the  net  worth  of  the  CMA  is  at 
least  equal  to  the  amount  computed  in 
accordance  with  paragraph  (c).  and 

(ii)  The  CMA  agrees  to  deduct  from 
pool  proceeds  the  full  amount  of  the 
estimated  expenses  of  handling  the 
commodities  received  by  the  CMA. 

(2)  The  failure  to  cany  out  such 
capital  retention  agreements  shall  be 
grounds  for  suspending  a  CMA 
approval. 

Table  1 


Cuoiiiodty 

Unit 

Ameunl 
perunN 

Bailey  

Canola  

Com 

Ftaxaeed 

Musuud  Sead  .. 

Oats 

RflpMMd  ....»». 

Wee 

Safltower 

Seed  CoOon  (ant 
basis). 

Buahel 

Hundradimight 

Bushel 

Bale 

HundradweigM 
Hmkedmelght 
Bushel 

Hun(ke(A«elght 
Hundredaielglil 
Pound  

0.13 
0.62 
0.13 
6.40 
0.62 
0.62 
0.13 
0.62 
0.S2 
0.62 
0.006 

Table  1— Continued 

Convnooty 

Unit 

AfflouM 

par  unit 

Sorghum 

Soybean*  

SunlkMnr  Seed 
Wheat  

Hw)»ed<MlgM 

Bushel 

HtmredweigM 
Bushel 

0.19 
0.43 
0.62 
0.15 

Table  2 


Commodty 

UnK 

Amoirt 
parunll 

Bailey  _. 

Canola 

Com 

Cotton 

Flaxseed 

Mustard  Seed  ... 

Oals _... 

Rapesaad  

Rice  _ 

SaWowec 

Se«l  Codon  (ant 
basK). 

Soghum  ..__ 

Soybeans  .„ 

SwIowarSead 
Wnsflt  »_ 

Biahel 

HuidradweigM 

Bushel _.. 

Bale....-   

Hundredweigh) 
Hundrsdweighl 

Bushel - 

Hundredweight 
Hundredweight 
Hundradweqhl 
Pound  

Hundredweight 
Bushel 

Bushel „. 

0X7 
032 
0.07 
3.20 
.     0J2 
0J2 
0.07 
0.32 
0.26 
CJ2 
0.004 

0.10 
0.22 
a32 
0.06 

(d)  For  the  purposes  of  paragraphs  (b) 
and  (c),  the  nel  worth  of  the  CMA  shall 
be  reduced  by  the  value  of  the  amount 
ofany  assets  or  funds  that  are  not 
reflected  as  a  liability  of  the  CMA  in  the 
financial  statement  of  the  CMA  and  that 
are: 

(1)  Pledged  as  security,  deposited,  or 
otherwise  used  to  secure  or  guarantee 
any  indebtedness  of  the  CMA;  or 

(2)  Deposited  in  a  restricted  account 
or  otherwise  used  to  guarantee  the 
performance  of  an  obligation  of  tlie 
CMA. 

f142S.11    OpaiaUona, 

(al  A  CMA  shall  establish  to  the 
satisfoction  of  CCC,  with  respect  to  the 
commodity  for  which  approval  is 
requested,  that  the  CMA  is  so  organized 
and  staffed  by  individuals  employed 
directly  by  the  CMA  that  it  is  able  to 
perform  contracts  with  its  members  and 
to  provide  an  effective  marketing 
operation  for  its  members. 

(b)  If  a  CMA  cannot  satisfactorily 
establish  that  it  can  provide  an  effective 
marketing  operation  for  its  members,  the 
CMA  may  enter  into  a  marketing 
agreement  with  another  CMA  to  market 
the  commodity  only  if:         • 

(1 )  Such  marketing  agreement  is 
permitted  by  law; 

(2)  The  articles  of  incorporation, 
articles  of  association,  or  bylaws  of  the 
CMA  acquiring  the  mari;eting  service 
and  the  marketing  agreement  such  CMA 
has  entered  into  with  its  members 
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provide  lbs  oacauuy  (uthority  to  enter 
into  such  egnemant; 

(3)  The  CMA  acquiring  the  merkatiiig 
nrvice  is  ■  membw  of  the  CMA  that 
will  provide  the  marketing  service;  and 

(4)  The  CMA  that  will  provide  the 
marketing  service  tuu  been  approved 
under  this  part  to  obtain  loena  for  such 
commodity. 

(c)  Any  marketing  agreement  entered 
into  by  a  CMA  in  accordance  with  the 
provisions  of  paragraph  (b),  must,  as 
determined  by  CCO 

(1)  Adequately  protect  the  ownanbip 
and  control  interests  of  the  CMA 
membets; 

(2)  Be  in  the  best  interest  of  the 
members  of  the  CMA  acquiring  the 
service:  and 

(3)  Require  that  all  proceeds  from  the 
marketing  op^alioo  be  distributed  as 
provided  in  §  1425.18. 

|l4JB.t2    CoBWdofMafaat 

(a)  The  CMA  shall  not  be  approved  for 
participation  in  loan  programs  unless 
CXX:  determines  that  the  CMA's 
transactions,  if  any,  that  are  ofa  kind 
described  in  this  section,  have  not 
operated  and  will  not  operate  to  the 
detriment  of  members  of  the  CMA. 

(b)  The  CMA  shall  submit  with  the 
initial  application  for  approval,  and 
with  each  recertification.  a  detailed 
report  concerning  all  of  the  transactions 
of  the  CMA  [including  transactions 
involving  purchases,  sales,  handling, 
marketing,  insurance,  transportation, 
warehousing,  and  related  activities) 
with  the  folkiwing  persons  that  dlBsr 
from  transactions  entered  into  by  the 
CMA  with  its  general  membership: 

(1)  Any  director,  officer,  or  principal 
employee  of  the  CMA.  or  any  of  their 
family  members: 

(2)  Any  partnership  from  which  any 
person  is  entitled  to  receive  a 
percentage  of  the  gross  profits; 

(3)  Any  CMA  in  whidi  any  person 
owns  stock: 

(4)  Any  business  entity  from  which 
any  person  receives  foes  for  transacting 
business  with  or  on  behalf  of  the  CMA; 
or 

(5)  Any  biisinees  entity  in  «Aici  an 
■gent,  director,  officer  or  nttployaa  of 
the  CMA  was  an  agent,  director,  officer 
or  employee  of  such  burinaas  entity. 

(c)  The  CMA  shall  also  submit  a 
statement  as  to  whether  any  tnnsactiona 
of  the  kind^eacribed  in  paragraph  (b) 
are  contemplated  between  the  date  of 
tha  application,  or  the  date  such 
information  is  requested  to  be  submitted 
in  accordance  with  $  1425.4,  as 
apphcable.  and  the  end  of  the  next 
marketing  year  for  the  authorized 
oHmnodity.  If  any  transactions  are 
contemplated,  the  CMA  tbaU  submit  a 


detailed  explanation  of  stich 
omtemplated  transactions  and  a 
statement  of  the  reasons  for  such 
transactians. 

(d)  The  CMA  shall  furnish 
infonnatian,  as  requested,  showing  the 
interest  or  relationship  of  its  directors, 
officers,  and  principal  employees  and 
their  family  mambws  with  persons  who 
engage  in  any  business  rehiting  to  a 
commodity  im  which  the  CMA  Js 
approved  to  obtain  loans.  Such 
information  shall  be  revised  to  reflect- 
ai^r  change  in  any  such  inteteet  or 
relationsUp. 

{142S.t3    UnMomnartBMIngagBeaMnt 

(a)  ThedMA  must  enter  into  a 
uniform  marketing  agreement  with  each 
member  who  delivers  a  commodity  to 
an  eligible  pool  for  which  a  loan  is 
obtained  on  any  quantity  of  the 
commodity  in  such  pool 

(b)  A  CMA  may  provide  alternative 
methods  of  marketing  commodities  to 
its  members,  in  addition  to  the  methods 
set  forth  in  its  marketing  agreement,  if 
the  terms  and  conditions  thereof  are 
reasonable  to  its  members,  and 
information  concerning  the  use  of  such 
methods  of  marketing  are  made   ' 
available  to  all  members. 

(c)  An  approved  CMA,  when 
authorized  by  CCC.  may  offer  additional 
marketing  methods  to  its  members  ob  a 
limited  membership  basis  for  a  period 
not  to  exceed  2  crop  yean  before 
making  such  marketing  method 
available  to  all  members.  If  such  limited 
marketing  method  is  adopted  as  a 
permanent  marketing  method  by  the 
CMA,  information  concerning  such 
method  and  participation  in  sudi 
method  shall  be  made  available  to  all 
members.  Such  information  may  be 
published  in  the  CMA's  membership 
pubUcation  or  included  in  other  written 
notice  mailed  to  members. 


11428.14 

At  least  80  percent  of  a  aof  of  an 
authorized  commodity  that  is  acquired 
by,  or  delivered  to,  the  CMA  far 
marketing  must  be  pnxiucad  by  its 
members  in  order  for  the  CMA  to  obtain 
a  loan  for  such  crop.  CCC  may,  for  a 
period  not  to  exceed  2  years,  Waive  such 
requirement  for  a  CMA  If: 

(a)  The  quantity  of  audi  crop  acqoiied 
by  the  CMA  for  marketing,  from  its 
members,  has  a  value  greater  than  the 
value  of  the  quantity  acquired  or 
received  from  nonmembers  far 
marketing; 

(b)  The  CMA  can  establish  to  the 
aatisfaction  of  CCC  that  such 
authorization  is  naoesaary  for  the 
efficient  operation  of  the  CMA;  and 


(c)  The  CMA  has  a  plan,  approved  by 
CCC,  that  CCC  determines  to  be  in  the 
QAA  members'  best  interest  and  will 
bring  the  CMA  into  compliance  with  die 
provisions  of  this  section.  Commodities 
purchased  or  acquired  from  CCC  and- 
processed  products  acquired  bom  other 
pnKessors  or  merchandisers  shall  not  be 
considered  in  determining  the  volume- 
of  member  or  nomnemher  business. 

I142S.IS    Vaatad  aulhortly. 

An  approved  CMA  shall  have  the 
authority  to  pledge  as  collateral  for  a 
loan  the  commodity  delivered  to  it  by 
its  members,  to  place  a  lien  on  such 
commodity,  and  to  market  the 
conunodity  on  behalf  of  its  member* 
even  thongh  the  individual  members 
retain  the  right,  in  effect,  to  determine 
the  price  at  which  the  commodity  can 
be  marketed  by  the  CMA. 

1 1425.1  <    Payment  llmllMlon. 

Approved  CMA's  shall  monitor 
marketing  loan  gains,  loan  deficiency 
payments,  and  other  payments  they 
receive  from  CCC  on  behalf  of  their 
members  and  ensure  that  the  sum  of  the 
amounts  received  for  each  member  does 
not  exceed  the  member's  payment 
limitation  determined  in  accordance 
with  part  14(X)  of  this  chapter. 

f142S.17    EHgMaeommednyandpooang. 

(a)  A  CMA  may  establish  separate 
pools  as  needed  for  quantities  of  a 
commodity. 

(b)  Loans  will  be  made  available  to 
approved  QwlA's  with  respect  to  a 
quantity  of  an  eligible  commodity 
included  in  an  eligible  pool  as  provided 
in  paragraph  (e)  and  the  beneficial 
interest  provisions  of  parts  14Z1  and 
1427  of  this  chapter. 

(c)  A  pool  shall  be  eligible  far  loans 
it 

(1)  All  of  the  commodity  included  in 
the  pool  is  eligible  for  loans,  except  as 
provided  in  paragraph  (d); 

(2)  The  eligible  commodity  in  such 
pool  was  delivered  to  the  CMA  for 
marketing  for  the  braiefit  of  the  members 
of  the  CMA  by  members  who  retain  the 
right  to  share  in  the  proceeds  from  the 
marketing  of  the  commodity  in 
accordance  with  S  1425.18. 

(3)  Except  with  respect  to  a  quantity 
of  a  conunodity  pledged  as  collateral  for 
a  loan  and  that  is  redeemed  within  15 
work  days  from  the  date  the  CMA 
receives  the  proceeds  from  CCC,  all  of 
the  commodity  placed  in  such  pool  was 
delivered  by  members  who  have  agreed 
to  accept  a  payment  of  the  initial 
advances  made  available  to  such 
producers  by  the  OtA  with  respect  to 
stich  commodity  in  accordance  with 

S  1425.18(a). 
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(d)  KOCCdalaraiines  that  a  CMA  has 
inadvertantly  included  in  a  pool  a 
quantity  of  commodity  that  is  ineliglbl* 
nr  loan  because  of  grade,  quality^  bale 
waigbt  or  repacking  in  the  case  of 
cotton,  or  othar  bi^iats,  tha  remaining 
quantity  of  commodity  shall  remain 
aligible  for  loan. 

m  Loena  and  Loan  Defldancy 
Paymants-wttl  be  availaUa  to  the  CMA 
tw  thayiantUyaf  a  eiauiaudity  stored 
commtngled  teao  appnnad  warehooae 
equal  to  the  imalka  of: 

(1)  Tha  quantity  of  an  eUgible 
Willi  iimdity  received  frommemhen  of 
theeMA;ar 

(2)  (hr  quantttfof  caanmodity  that  is 
ia  tha  CMA's  invantory . 

(f)  The  GMA  must  have  in  inventory 
a  quantity  of  commodity  of  each  clasa 
and  pade  at  least  equal  to  the  quantity 
of  that  commodtty  of  each  data  and 
sada  pladaed  as  loan  collcteral 

(g)  Loui*  wlU  be  available  to  tha  GMA 
far  d»  miaatity  of  aium-aiand. 
commooity  that  is,  pniauant  to  sudi 
CMA  madcetina  afaamant  with  a 
membar,  pnttif  th*OIA's  pooL 

(h>  Eaoipt  as  DRntldadin  paragraph 
(cK2).  loam  wffl  b*  availab;.  to  the 
CMA  foe  tha  quantity  olA*  eligible 
commodity  stand  idaatily  piaaeiiied  in 
an  appaovad  wrarehouae  that  waa 
taoeived-fran  mambers  otthe  OU  «nd- 
tbat  is  in  the  CMA's  inventory  aUhe 
time  the  commodity  is-pledg*d  as 
ooUataral  far  a  loan. 

(i)  loan  digibiiity  fonxBmingled 
ixmuaoditie*  atosad  OB  a  fun  or  In  a 
vmaiiouae  may  ba  tianainnd  to  an 
ippwwd-wirAouse 

Q)  Camraoditiae  pladgKi  a*  coUttaral 
far  OOCJoans  shall  ba  fiiae  and  daer  of 
all  Haot  aidancumbiancei  bind  on  an 
appiovad  CMA's  finanrial  apaasMnta 
or  tha  CMA  shall  obtain  a  complalad 
Form  OCC-e79,  Lien  Waiver  .Approved 
CMA's  ahall  not  take  any  acUon  to  cause 
a  lien  or  ancumfannca  to  be  placed  on 
a  coouBodfty  aftar  a  loan  is  apptored. 

(k)  If  a  loan  is  obtained  with  respect 
to  any  quantity  of  a  crop  ofa  commodity 
that  hat  bean  pooled,  allacatiaas  by  the 
OktA  of  costs  and  expooaa*  among 
separata  pool*  for  the  cicnp  of  the 
oommodityln  a  i>oal  shall  be  made  in 
accotdaiMX  with  aoimd  accounting 
psindplae  andptactioes. 

aXlJAny  loona  incunad  by  tha  CMA 
in  tha  mtikallng  of  a  dop  of  a 
conunodity  for  which  a  loan  ha*  not 
beannfalained  shall  not  ba  aiaeaaad 
against  tha  prooaad*  from  the  marketing 
of  a  c»p  of  a  commodity  inchidad  in  a 
fool  forwUch  a  kiaa  was.obtained. 

(2>Eicept  IB  pravidad-in^paiagiaph 
(IMS),  lossiiinaunedbythe  CMA  in  the 
maikating  of  a  cnn>  of  a  commodity 
indudad  in  a  pool  for  which  a  loan  has 


been  obtained  may  not  be  carded 
forward  and  applied  against  subsequent 
crops  of  cominodilies  included  in  a  poo) 
far  a4iicfa  a  ksan  i*  obtained. 

(3)  CCC  may  authoriza  an  appiovad 
CMA  to  cany  forward  losses  itunuied  by 
the  CMA  in  the  marketing  of  acrop  of 

a  commodity  included  in  a  pool  for 
which  a  loan  ha*  been  obtatoad  when 
COC  dotermioes  that  such  acUon  will 
resuk  in  the  squitabla  tjealment  of  all 
meinbaia  paittdpating  in  compaiable 
digO>la  pools  in  tha  period  needed  to 
oOiet  losses  and  is  not  contrary  to  the 
puipoaas  of  the  loan  program. 

(4)  The  authorizatian  rsbired  to  in 
pan^jivph  Q)  will  ba  approved  on  the 
basis  ofa  plan,  sublet  to  Ihaapproval 
of  COC,  fia  the  carrying  forward  of 
losses  submittad  by  an  approved  CMA 
and  will  be  continued  on  the  oonditioo 
that  the  approved  CMA  ramoins  in 
subalantial  compliance  with  the 
approved  plan,  a*  rafieded  in  periodic 
piopess  reports. 

(5)  Factors  that  vrill  be  consldarsd  in 
detaimfning  whatfaar  to  apponn  such  a 
plan  inrhida.  but  are  not  Umitad  to,  the 
following: 

(I)  Ilia  stahility  of  tha  mambership 
and  participation  between  aActad 
pools; 

(U)  the  finanrial  cooditian  of  the 
CMA:  and 

(iii)  whother  the  loorcan  raasonably 
be  axpaclad  to  ba  amortized  and 
iem»aied  bom  fatum  earnings  ow  the 
propoeed  time  period. 

(6)  Tha  Dlio  auhoittad  by  dwCMA 
must  Indad*  tha  following: 

(i)  A  provlgton  for  notifying  axjating 
and  nawnMmbatroflhaCMAofthe 
plan  ta  deduct  dlglbla  pool  loeaes  froD 
subasquuni  eligiM*  pool  gains;  and 

(II)  a  pnKedure  for  maintaining 
necasaary  data  aiul  racords  needed  to 
generate  pettodic  pragmas  report*  as 
diractadbrOCC 

(7)  Any  loaaaa  incurred  subsequent  to 
thoee  oootained  in  the  approved  plan 
may  only  be  carried  forward  against 
subeeqtient  eligible  pools  in  accocdance 
with  ajeeiaed  plan  that  has  been 
approved  by  GCC  under  the  aitaria 
spedfled  ia  paragraph  (eM3). 


(14aLl8   Ha>8ia8uiic»| 

(*Ml)  If  OOC  makae  available  loans  or 
loan  deibdaacy  paymaots  widt  respect 
to  any  quantity  of  the  eligibie 
cominodity  in  a  pool,  the  proceeds  from 
such  loans  or  loan  defidency  payments 
shall  badistributed  to  members 
partidpating  in  such  pool  on  the  basis 
of  tfaeeiuBntity  and  quality  of  the 
commodi^  delivered  by  each  member 
that  is  inrmdad  in  the  pool  less  any 
authorized  charges  for  service* 
performed  or  paid  by  the  CMA  that  are 


necessary  to  condition  the  commodity 
or  otherwise  make  the  commodity 
eligible  for  loatss  or  loan  deBdeacy 
payments.  Eiaept  with  respact  to 
conuDodities  that  are  pledged  aa 
collateral  for  a  loan  and  that  are 
redeemed  within  15  work  days  bom  the 
date  the  CMA  receives  the  loan 
proceeds  btmi  CCC,  such  proceed*  ahall 
tiediitributed  within  IS  work  days  friHn 
such  date.  Loan  defidettcy  paytmnt* 
received  from  OCC  shall  be  dlatrttwted 
within  IS  wori;  days  of  receipt  btas 
CCC 

(2)  Any  advanoa*  by  tha  CMA  to^its 
BModiars  who  hove  a  niantity  of  the 
commodity  in  the  eligible  pool  far 
which  advances  are  made  pilar  to  the 
pledging  of  tha  coimnodity  a*  escnrity 
for  a  cob  loan  or  need  toofalain  a  loan 
defidancy  payment  with  OOC  may  be 
credited  by  tha  CMA  against  the 
distribudon  required  in  i'«'«H'1'''  (aXlk 

(bHl)  If  loans  or  loon  ocfidancy 
payments  an  obtained  from  CCC  far  any 
quantity  of  the  eligible  commodity  in  a 
pool,  aU  proceeds  of  such  pool  sbdl  be 
distrlbutad  only  to  members 
partidpating  in  sudi  pool^iD  the  basi* 
of  IheqaaaUty  and  quality  of  tha 
cominodity  detivared  by  each  nwnlier 
that  la  indudad  in  suchpooL 

(2)  Except  as  provided  in  paragraph 
(b)(3),  all  proceeds  bom  an  eligible  pool 
for  wikich  s  kw  has  J>e«n  obtiOnad  shall 
not  be  combined  with  procaedrbmn 
inaligibl*  pools  far  diatributlaa  and 
filial  aattlemant,  and  the  method  of 
dittributian  of  proceeds  shall  be  as 
specifiad  in  the  infarmation  provided  to 
GCX:  in  aocordanoa  with  i  1425.4a>H7). 

(S)  Sale*  piaoaeds  frtan  an  ehgible 
pool  may  be  combined  with  aolea 
piooeads  bom  ineligible  pools  or  other 
eligible  pools  if  the  psocaeds  bton  such 
pools  are  allocated  among  the  pools 
■ccortling  to  the  quantity  and  quality  of 
the  cominodity  iridnded  in  such  pools. 

(4)  Pool  proceeds  obtained  bom  loans 
mad*  by  COC  shall  not  be  combined 
with  proceeds  btm  other  eligible  or 
inelidbie  pools. 

(5)  Whan  notified  by  OCC  that  pool 
distributioos  to  a  member  of  any  eligttile 
pool  must  be  reduced  fore  progiam 
year,  farm,  or  crop.  CXIA  shall  refrain 
bom  making  such  pool  distributions 
and  ahall,  if  oppropriole,  raimburee  COC 
for  such  distrioutiona 

(c)  If  a  CMA  has  attempted  to 
distribute  to  its  members  a  part  of  it* 
equity,  as  defined  in  $  1425.8,  in 
accoidanoe  with  the  articles  of 
incorporation,  articles  of  asaodatinn  or 
the  bylaws  of  the  CMA  and  has  given 
notice  of  distribution  both  by 
publication  and  personal  letter 
addreaaed  to  such  members,  the  CMA 
may  provide,  to  the  extent  permitted  fay 
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lh»  bw  of  the  State  applicible  to  nich 
distiibution,  for  reallccatlao  of  nich 
uodi«tiibutsd  equity  to  itanemban  md 
pabons  on  an  equitable  baaia  if: 

(1)  The  pariod  of  limitation  for  the 
payment  of  debts  baa  run,  such  period 
to  beain  on  the  date  the  equity  to  be 
diMiibuted  was  declared  to  be  payable 
bytbaCMA; 

(2)  The  CMA,  30  days  prior  to  the 
lapae  of  the  period  of  limitation 
ajmcified  in  paragraph  (cXl).  haa  givao 
the  affected  maniDer  nodoa  (by  certified 
mail,  return  recaipta  raouaated,  at  the 
manriwr's  laat  known  addraas  as 
refladad  on  the  booka  of  the  CMA)  of 
the  anHRuM  of  equity  payable  to  such 
manihei<a)  and  notice  that  such  equity 
may  be  diatributad  to  other  mandMr* 
and  patrons  if  the  a0Ktad  member  does 
not  make  a  claim  for  such  equity  within 
the  pariod  of  limitation  tpedflad  in 
paiwraph  (c)(1):  and 

OfNo  claim  tor  payment  of  the«iiuity 
to  be  distributed  baa  been  made  within 
the  period  of  limitation  deacribad  in 
paragraph  (cXD- 

|M».1»    ItonbarCMA-a. 

(a)  Except  as  provided  in  paragnph 
(c)  fbr  a  CMA  to  obtain  loans  or  ban 
deficiency  payments  for  any  quantity  of 
an  eligible  commodity  deliverad  by  a 
mambar  CMA  or  for  a  CMA  to  obtain 
loans  for  any  quantity  of  an  eligible 
commodity  included  In  the  same  pool 
with  the  commodity  delivered  by  a 

r  CMA,  the  CMA  and  such 

r  CMA  must  meat  the 
nta  of  thia  paianaph. 

(1)  The  eligflile  commodi^  delivered 
by  the  member  CMA  must  be  produced 
l^  the  membera  of  such  member  CMA. 

(2)  The  member  CMA  must  be 
authoiized  to: 

(i)  Sail  the  commodity: 

(ii)  Ple<tee  audi  commodity  aa 
ooUataral  for  a  loan: 

(iii)  Place  a  lian  on  such  commodity: 
and 

(iv)  Deliver  such  commodity  tQ  the 
CMA  ior  marketing. 

(3)  The  CMA  must  either 

(i)  In  ita  articlaa  of  incorporation, 
aitidea  of  association,  bylaws,  or 
marketing  agreement,  require  eedi  such 
member  CMA  to  ineet  the  requirements 
of  this  part:  or 

(ii)  iNtermine  and  certify  annually  to 
COC  that  eech  such  member  CMA  meets 
the  requirements  of  this  part 


(b)  The  CMA  ahall  datarmine  and 
certify  aaoually  to  CXX  that  its  mambar 
OilA's  that  are  not  aub)ect  to  paragraph 
(a)  are  in  compliance  with  the  producer 
ownarahip,  membarahip  meeting,  and 
voting  lequiremeota  of  applicable  State 
law. 

(c)  An  approved  CMA  ia  raquirad  to 
meet  only  toe  proviaians  oonUiaed  in 
paiagrapha  (a)  (1)  and  (2)  with  raapact 
to  a  mambar  CMA  for  whom  the 
member  CMA  marlieta  the  productiaB  of 
the  member  CMA's  memban  in 
accordance  writh  $  142S.ll(b). 

|l42&aa   lWaaanw< 


(a)  An  approved  CMA  and  its  member 
CMA's  shad  maintain  a  record  tint 
shows  the  quantity  of  oommodity  that  is 
received  from  eacm  of  ita  memben  and 
nonmembera,  die  date  received,  the 
eligibility  atatus  for  loana  of  eech  such 

auantity,  the  quality  fiictors  specified  in 
le  applicable  regtUations  lor  the 
commodiW  (including  daas.  grade,  and 
quality,  ynan  applicwle),  and  the 
quantity  to  which  each  applicable 
quality  hctor  appliaa. 

(b)  The  CMA  shall  maintain  a  record 
that  ahows  each  quantity  of  oommodity 
that  ia  diapoaed  of:  and.  if  sold,  the  data 
sold  and  tne  price  received:  and  the  date 
removed  for  processing  or  shipped. 
Except  as  provided  in  paragiapn  (c), 
inventory  shall  be  allocated  in  the 
following  manner  until  the  entire 
inventory  in  a  particular  pool  is 
depleted: 

(1)  Commoditiea  that  are  procaased. 
The  bivenlory  of  an  eligible  pool  or 
ineligible  pool  or  both  eligible  and 
inaligibia  pools  shall  be  adjusted  at  the 
time  the  commodity  is  withdrawn  bran 
inventory  fbr  piiKraaing. 

(Z)  Commodities  not  processed.  The 
quantity  of  a  commodity  to  be  shipped 
shall  be  allocated  to  an  eligible  pool,  an 
ineligible  pool,  or  a  combination  of 
aligiMa  and  ineligible  pools  and  the 
pool  inventories  shall  be  adjusted 
accordingly  when  the  commodity  ia 
shipped. 

(c)  Records  of  eligible  and  ineligible 
pool  dispositions  rwed  not  be 
maintained  separately  so  long  as  sales 
proceeds  from  such  pools  are  allocatad 
among  the  pools  according  to  the 
quantity  and  quality  of  commodity 
includeid. 


II 

(a)  The  books,  documents,  papers,  and 
records  of  the  approved  CMA,  member 
CMA's,  and  subsidiariea,  shall  be 
maintained  for  a  period  of  5  yean  and 
ahall  be  made  available  to  COC  for 
inapection  and  examinatian  at  all 
reaaonabis  timea. 

(b)  OOC  shall  have  the  right  at  any 
time  after  an  application  is  received,  to 
examine  all  boiiju,  documents,  papen, 
and  determine  whether  the  CMA  ia 
operating  or  has  opeiBted  in  aooordance 
with  tfaa  ragulaUona  In  tfaia  part,  its 
articlaa  of  incorporation  or  articles 
asaodatian,  bylawa,  and  agraamenu 
«ridi  producara.  the  nipreaantations 
made  by  the  CMA  in  its  application  for 
approval,  and,  where  applicable,  its 
agraemaats  with  COC 

11428^3   Hapofta^ 

(a)  Approved  CMA's  shall  annually 
provide  CXX  with  a  report  to  applicaible 
county  FSA  offices.  The  report  shall 
include  all  eligible  and  ineligible 
commodity  receipts  by  FSA  Isrm 
number  for  each  member. 

(b)  Approved  CMA's  ahall  at  least 
aniraally  report  by  conunodity  and  by 
crop  the  marketing  loan  gaina,  loan 
deficiency  payments,  and  any  other  CXX 
program  pajnnents  rocsivad  on  behalf  of 
each  produoer  member. 


OU  subpart 


Subpart— Conon  loan  Pmgrani  RaguUena 

SiOiMrt-Ulpland  Cotkjn  FHal  HanSar 

Ragdtfona. 
Subpal-Upland  OaMon  Uaar  MaMing 


|141&a4   OMleoaaiel 

purauani  to  Papamcrti  Reduction  AcL 

The  information  collactian 
requirements  contained  in  theae 
regulations  (7  CFR  part  1425)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C  Chapter  35  and  have  been 
assigned  OMB  number  0560-0040. 

I142&XS    Appeala. 

A  CMA  may  obtain  reconsideration 
and  review  of  determinations  made 
under  this  part  in  accordance  with  the 
appeal  regulations  sat  forth  at  part  780 
of  this  title. 

PART  1427— COTTOM 

23.  Part  1427  is  amended  by 
deaignating  the  subparts  and  revising 
the  headii^  in  the  first  column  to  read 
as  shown  in  the  second  column; 

Nawaubpart 

Subpart  A— RagUWons  lor  (tie  l^nraoouraa  OoOon  Loan  and  Loan 
Dafclamy  Payment  Programa. 

Subpart  B--HagJa«ynalDf  the  Upland  Ceaon  Fast  Hanaar.lilartMlliXI 

CavlMcsla  Piuipaiiv 
Si*p«  C— RaguMtonriiir  trie  IJplanil  CkiOon  Uaar  Ii4arkaling  Oartll- 
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OMautpart 

T-! "- T .„     ,    -J'           '   ■    . ! -1    ".  V 

NMrautapart 

8i*part-0aad  Cdlon  Lean  Piegam  nagiisllnna  .. 
Suhpai>-0>ndsrtsfcrAppre»alo<WstahouasafcfCk)ltenandOollon 
Urtara. 

Subpart  0-naguMiana  tar  the  Raeauae  Seed  Coltan  Lian  Pnyam. 
tonLMaiB. 

24.  The  authority  dtatioo  for  part 
1427  is  revised  to  read  as  follows: 

Amharlly:  7  U.S.C  7U1-7237:  and  IS 
VAC  714b  and  714c. 

25.  Subpart  A  is  leviaed  to  read  aa 
foUowa: 


Sac. 

1427.1  AjppUcaUUty. 

1427.2  Adailalsliatian. 

1427J     tWli»IMan. 

1427.4  EUglfalaiicodao*. 

1427.5  CaiMralall(lbilltynqnli«iMnli. 
1427A    Diibunsnianl  of  loans. 

1427.7  Maturity  of  loana. 

1427.8  Amount  of  loan. 
I427.a  ClaMtflritioa  of  conoo. 

1427.10  Approved  stofags. 

1427.11  Warehouss  noaipl  and  insurana. 

1427.12  Liana. 

1427.13  Fsas,  cbaigM  and  intarast 

1427.14  IRaasmdl 

1427.15  Spsdal  imcsdura  whara  hods  are 
advanoad. 

1427.10  RafoiwenUaUon  ofcaUan. 

1427.17  Ciuiadial  otOcm. 

1427.18  Liability  of  tha  pnduov. 
1427.10  Rapawaaol  of  loans. 

1427.20  Handling  paynmus  and  ooUactlani 
notncaadiogta.99. 

1427.21  Sattlamsnt 

1427.22  Daalh,  iacompetaacy.  or 
dlsappaaiaaca. 

1427.23  CoOoa  kias  dafldancy  paymanti. 

1427.24  IKaaamdl 

1427.25  DatmninaOoo  of  tha  ptsvailiog 
world  msrkal  prioi  and  the  sdjusiad 
world  price  far  upland  cottoo. 

1427.28  Paparwsrk  Raductioo  Act  asiignad 
numbais. 

tlubpdft  A    npQulaBona  forttw 
NofmPOUfM  Cotton  LomflndLopn 

DdliCMficy  PsynMfit  ProQims 


f14Z7.1 

(a)  The  legulaUooa  of  thia  subpart  are 
applicable  to  the  igge  through  2002 
cropa  of  upland  cotton  and  extra  long 
staple  cotton.  These  regulatians  set  forth 
the  terms  and  conditions  under  which 
the  nonrecourse  cotton  loen  program 
and  tba  loan  deficiency  payment 
program  alall  be  administered  by  the 
Commodity  Oedit  Oupoialion  ((XC3. 
Additional  terms  and  conditions  shall 
be  set  forth  in  the  note  and  security 
agreement  and  loan  deficiency  payment 
application  which  must  be  executed  by 
a  producer  to  receive  loans  and  loan 
deficieacy  paymanta. 


(b)  Tba  baaic  loan  rates,  the  schedule 
of  premiums  and  discounts,  and  forms 
applicable  to  the  nanrecoune  cotton 
loan  and  loan  defiideocy  payment 
programs  are  avaiU>le  in  Slate  md 
county  Farm  Service  Agenn  (FSA) 
offioea  (State  and  county  omna, 
raapectively).  The  (buna  fbr  use  in 
connectian  with  the  progtams  in  this 
subpart  shall  be  preacribad  by  CCX 

(c)  Loaiu  and  loan  deficiency 
paymenta  shall  not  be  available  for  any 
cotton  produced  on  land  owned  or 
otherwise  in  the  possession  of  the 
United  Slatea  if  such  land  is  occupied 
without  the  cooaent  of  the  United 
Statea. 


fellun  to  meet  sudi  other  pragiam 
requirements  does  not  advanaly  afisct 
the  operation  of  the  nonieoourae  cotton 
loan  or  loan  deficiency  paymart 
ptograma. 

(f)  A  repreaentative  of  CXX  may 
execute  loan  note  and  aecuiity 
agraementa  and  loan  detkdeDcy 

Sayment  applications  and  related 
onimenls  only  under  the  terms  and 
cooditicns  determined  and  atmounoed 
by  CXC  Any  auch  document  which  ia 
not  executed  in  accordaitce  with  such 
terms  and  conditions,  including  any 
purported  execution  prior  to  the  dMe 
autnoriaad  by  CXC,  ia  null  and  void. 


I14Z7.1 

(a)  Tha  nonrecoutae  loan  and  loan 
deficiency  payment  programa  whidi  ara 
applicable  to  a  crop  of  cotton  shall  be 
administered  imder  the  general 
supendsion  of  the  Executive  \^oe 
President,  CXC,  (Administrator,  FSA),  or 
a  designee  and  shall  be  carried  out  by 
State  and  county  FSA  conunitteea  (Slate 
and  county  commineea,  respectively). 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  of  this  subpart. 

Tc)  The  State  coounittae  shalV  take  any 
action  required  by  theae  regulations 
which  haa  not  been  taken  by  tha  county 
committee.  The  State  committee  shall 
also: 

(1)  Oirrect,  or  require  a  county 
conunittee  to  correct,  an  action  taken  by 
such  county  committee  which  is  not  in 
accordance  with  the  regulations  of  this 
subpart:  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  ia  not 
in  aocoidanca  with  the  regulations  of 
this  subpart 

(d)  No  provision  or  delegation  herein 
to  a  State  or  county  committee  shall 
preclude  the  Executive  Vice  President, 
CCX  (Administrator,  FSA),  or  a  designee 
from  determining  any  question  arising 
under  the  cotton  loan  and  loan 
deficiency  payment  progiams  or  from 
reversing  or  modifying  any 
determination  made  1^  the  State  or 
county  committee. 

(e)  'The  Deputy  Administrator  for 
Farm  Progiams,  PSA,  may  authorize 
State  or  county  comunttees  to  waive  or 
modify  deedlines  and  other  program 
requirements  in  caaea  iriiere  lalaiaias  or 


114X7.3 

The  definitions  set  forth  in  diis 
section  shall  be  applicable  for  all 
purpoaea  of  program  administntion 
regarding  the  cotton  loan  and  loan 
defidenn  payment  programs.  The 
terms  defined  in  parts  718  of  this  title 
and  1412  of  thia  chapter  shall  alao  be 
applicable. 

Appro  vea  coopvotivt  ouBKBtiB^ 
astodciion  (CMA)  means  a  cooperative 
marketing  aaaodation  approved  in 
accordance  with  part  1425  of  this 
chapter  which  has  executed  Form  0C& 
C^ottoo  G,  Cotton  Cooperative  Loan 
Agreement 

ChaigBt  means  all  fsea.  coata.  and 
expenaas  incurred  by  (XC  in  insuring, 
carrying,  >'«~<'i"E  storing. 
conditioning,  and  marketing  the  cotton 
tendered  to  CXC  for  loan.  C3>arges  also 
indude  any  other  expenses  incurred  by 
CCX  in  protecting  CCX's  or  the 
producer's  interest  in  such  cotton. 

Cotton  dak  means  a  person  approved 
by  CXX  to  assist  producers  in  preparing 
loan  and  loan  deficiency  doctmients. 

Cotton  means  upland  cotton  and  extra 
loan  staple  cottoo  meeting  the  definition 
set  forth  in  the  definitions  of  "upland 
cotton"  and  "extra  long  stspls  [EL.S) 
cotton"  in  this  section,  respectively,  aiul 
exdudes  cotton  notmeetiiig  such 
definitions. 

Extm  long  staph  (ELS)  cotton  means 
any  of  tha  following  varieties  of  cotton 
which  is  produced  in  the  United  States 
and  is  ginned  on  a  roller  gin: 

(1)  American-Pima; 

(2)  Sea  Island: 

(3)  Sealand; 

(4)  All  other  varietiea  of  the 
Barbadenae  species  of  cotton,  and  any 
hybrid  thereof:  and 


TVel^eitJto^jgg^  /_Tt!Wdgy£|ufe}l<.  1W6 ;  r  Itetes  alrt-atfilMldw^ 


(5)  Xnjr  nthar  variaiy  of  cottoalD 
which  one  or  man  of  tiMM  TviatiM 
pndominat*. 

Finaachtl  imtitutioa  meaia: 

(1)  A  bulk  in  Um  UniUxl  Statn  wUch 
■coapU  dsmoKl  dqwiits;  and 

(2)  An  mnorlition  ocginifl  punuant 
to  Fadaral  or  Slate  law  umI  npirTiiad 
by  Fadaral  or  State  tiMiHng  autiuattiM. 

Fonn  A  kxuu  maanir  a  naaracoune 
loan  axeciited  oo  Fonn  COC— Cotton  A, 
Cotton  Praducar'a  Note  and  Sacuiity 
Agnomant. 

Form  G  hxms  maans  a  nonnoouna 
loan  to  a  CMA  on  eUgiUa  cotton 
dalivefsd  to  the  CMA  bjr  aligttile 
maoban  oftfae  OklA. 

Iroon  aorvicing  agBttt  means  a  legal 
aat%  that  antan  into  a  written 
apeamant  with  OCC  to  act  aa  a  loan 
aarrfdng  ageot  far  COC  in  makJag  and 
aarvidag  Fonn  A  cotton  loana.  1m  loan 
aarvidng  apnt  may  peribnn.  on  behalf 
of  COC  ottfy  thoaa  aatvicaa  wUdi  era 
qMdScally  pnacribad  by  COC 
InBfaiding.  but  not  limilsd  to.  the 
folkmring: 

'     (1)  Preparing  and  executing  kan  and 
loan  deficiency  payment  documanta; 

(2)  Diafcuning  loan  and  loan 
deficiency  payment  ptocaeda: 

(3)  Handling  raconcantmtiao  of  cotton 
in  aocotdanoe  with  $  1427. 16: 

(4)  Aconpting  loan  repayments; 

(5)  Handling  documents  involved 
with  forMtura  of  loan  collateral  to  COC; 
and 

(8)  Providing  loan,  loan  defidanCT 
payment,  and  accounting  data  to  COC 
for  atatistical  purpoees. 

lint  cotton  means  cotton  which  has 
paaaad  through  the  ginning  piooaas. 

Seed  cotton  meena  cotton  which  has 
not  passed  through  the  Waning piocesa. 

Serviciiv  Qfant  bonJc  means  the  baiik 
daaignatedas  the  finandal  Inatitntiaa 
for  a  CMA  or  loan  aervidng  agent 

Upiand  cotton  means  planted  and 
stub  cotton  which  is  produced  in  the 
United  States  bom  other  than  pure 
strain  variatiaa  of  the  Barbedense 
species,  sny  hybrid  thareor,  or  any  other 
variety  of  cotton  which  one  or  mora  of 
theae  vazieliea  predominate. 

Ifora/iouse  receipt  means  a  receipt 
issued  with  respect  to  a  bale  of  cotton 
by  a  warehouse  with  an  existing  cotton 
storage  agreemetU,  approved  by  COC,  in 
accordancs  with  JS  1427.1081  through 
1427.1088.  that  is: 

(1)  A  negotiable,  inM-Jiin«  card  type 
warehouse  receipt  that  is  pie-numbered 
and  pre-punchad; 

(2)  An  electronic  %iiarehouse  receipt 
record  issued  by  such  warehouse 
raoordsd  in  a  central  filing  system  or 
ayatams  maintained  in  one  or  more 
locations  which  are  approved  by  FSA  or 
OOC  to  operate  such  system:  or 


OXMwr  •nch  HoosplaUa  avidaiioa  of 
title,  aa  delanniaed  by  QOCi 


<14t7/« 

(a)  An  aiiglble  produoar  of  e  oop  of 
cottaodtaUbeaparson  (i.e.,  an 
individual,  partnership,  assodatioo, 
coqKntion,  (MA.  estate,  trust.  State  or 
poUtjcal  aubdiviaion  or  agency  thenot 
or  other  legal  eotitv]  wfaidL 

(1)  Produoaa  Bucn  a  crop  of  cotton  aa 
a  landowner,  landlord,  tenant,  or 


(2)  Meats  the  raquiraments  of  thia 
part;  and 

(3)  Meats  the  requiiaBoents  of  parte  12 
and  718  of  this  tilla,  and  paita  1405  and 
1412  of  this  cfaaplar. 

(b)  A  racaivar  or  trustee  of  an 
inaolvent  or  bankrupt  debtor's  estate,  an 
exacutor  or  an  administrator  of  a 
deoeeaed  peraoo's  estate,  a  guardian  of 
an  aatate  of  a  «rard  or  an  incompetent 
pataon.  and  tnistaea  of  a  trust  esUte 
shall  be  considered  to  reoresent  tin 
insolvent  or  bankrupt  debtor,  the 
Hecaeaed  pasaon,  the  ward  or 
incompetent,  and  the  benefjdariea  of  a 
trust,  reapectively,  and  the  production 
of  the  receiver,  executor,  administrator, 
guardian,  or  truatee  shall  be  conaidarad 
to  be  the  production  of  the  parson  or 
eaUto  reprseented  by  the  receiver, 
executor,  administrator,  guardian,  or 
trust.  Loan  and  loan  deficiency  payment 
documenta  axacuted  by  any  such  person 
will  be  aocnited  by  CCC  only  if  they  are 
legally  valid  and  audi  person  has  the 
authority  to  sign  the  applicable 
documents. 

(c)  A  minor  who  ia  otherwise  an 
eligible  pnxluoeT  aball  be  eligible  to 
receive  loans  and  loen  defidency 
paymeotaonly  if  the  minor  meets  one 
of  the  following  requirements: 

(1)  The  right  of  maiority  has  bean 
conferred  on  the  minor  by  court 
proceedings  or  by  statute: 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor's  properly  and  the 
appliori>la  loan  or  loan  defidency 
payment  documents  are  signed  by  the 
guardian; 

(3)  Any  note  and  security  agreement 
or  loan  defidency  payment  application 
signed  by  the  minor  is  oo^igned  by  a 
person  determined  by  the  county 
committee  to  be  financially  responsible; 
or 

(4)  A  bond  is  fumiabed  under  which 
a  surety  guarantees  to  proted  CCC  from 
any  loss  incurred  for  which  the  minor 
would  be  li^le  had  the  minor  been  an 
adult. 

(d)  Two  or  more  producers  may 
obtain  a  single  joint  loan  or  loan 
deficiency  payment  with  respect  to  the 
eligible  cotton  if  the  cotton  is  jointly 
owned  by  such  producers.  The  cotton  in 


a balenttT hM« baMproduced  by  two 
or  more  eligibia  producers  on  one  or 
moss  fanns  if  the  bale  ianol  a  tepacksd 
bah. 

(e)  Loans  may  be  mads  to  a  waiahonaa 
opantor  who,  Gi  the  cwadly  of  a 
producer,  taodeis  to  OCX  warehouae 
reoeipta  iaaued  by  audi  warehouse 
oparator  <m  cotton  produoad  by  auch 
waiahouae  operator  only  in  tboaa  SUtaa 
where  the  isauanoa  and  pledge  of  auch 
warehouse  raoeipls  aiv  valid  under  State 
lew. 

(0  A  CMA  may  obtain  loaiu  and  loan 
defidency  payments  oo  eligible  cotton 
oo  behalf  of  their  members  who  aia 
eligible  to  receive  loana  or  loan 
defidency  paymeota  with  raapect  to  a 
crop  of  cotton.  For  puipoees  of  this 
Bulqiait,  the  term  "paoouoar"  ladudaa  a 
CMA. 

f14trj  Oenefalaa^M^M**«M*«. 

(a)  To  receive  loetu  or  loan  dafidsncy 
payments  for  a  crop  of  cotton,  a 
producer  must  execute  a  note  and 
security  agreement  or  loan  defidency 
peyment  application  on  or  before  May 
31  of  the  year  following  the  year  in 
which  such  crop  is  normally  harraated. 

(1)  Form  A  loan  dotnunente  or  loan 
deficiency  payment  applications  muat 
be  signed  by  the  producer  and  mailed  or 
delivered  to  applicable  county  office  or 
loen  servicing  agent  within  IS  calendar 
days  after  the  piodncer  aigns  audi 
documenu  and  within  the  period  of 
loan  availability.  A  producer,  except  for 
a  (^4A.  must  lequeat  loans  aiul  loan 
defidency  paymiants: 

(i)  At  the  county  office  whidi.  in 
accordance  with  part  718  of  thia  title,  is 
responsible  for  aoministering  programs 
for  the  farm  on  which  the  cotton  waa 
produced;  or 

(ii)  From  a  loan  aervicing  agent 

(2)  Form  G  loan  documents  and 
requests  for  loan  defidency  payments 
by  a  CMA  muat  be  signed  by  the  CMA 
and  dalivored  to  CCC  or  the  servicing 
agent  bank  within  the  period  of  loen 
availability. 

(b)  For  a  bale  of  cotton  to  be  eligible 
for  a  loan  or  loan  defidency  peyment 
the  bale  must: 

(1)  Be  tendered  to  OOC  by  an  eligible 
producer; 

(2)  Be  in  existence  and  in  good 
condibon  at  the  time  of  disbursement  of 
the  loan  or  loan  deficiency  payment 
proceeds,  except  as  provided  in 

S  1427.23(f); 

(3)  Be  reprasanted  by  a  warehouse 
receipt  meeting  the  requirements  of 
S  1427.11,  except  as  provided  in 
$1427.23(aH4); 

(4)  Not  be  Use-packed,  water-pecked, 
mixed-packed,  re-ginned,  or  repacked: 
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(5)  Not  be  comprassed  to  onivarsal 
density  ota  warwiouaa  when  side 
pressure  haa  been  applied; 

(8)  Not  have  been  aold.  nor  any  salea 
optian  en  such  cotton  granted,  to  a 
buyer  under  a  conlrad  vdiich  provides 
that  the  buyer  may  direct  the  producer 
to  pledge  the  cotton  to  C(X  as  collateral 
for  a  loan  or  to  obtain  a  loan  defidency 
payment: 

(7)  Not  have  been  previously  aold  and 
repuichaaed  or  pledged  aa  collatraal  for 
a  COC  loan  and  redmmed  except  as 
provided  in  S  1427.172(b)(4); 

(8)  Not  be  cotton  for  which  a  loan 
deficiency  payment  has  been  previoualy 


(9)  Weigh  at  least  325  pounds  net 
weight 

(10)  Be  packaged  in  materiala  whidi 
meet  the  apadficationa  adopted  by  the 
joint  Cotton  Industry  Bale  Packaging 
Committee  aponaorad  by  the  Naliaiul 
Cottoo  Council  of  America  for  the 
niplicabla  crop  year  or  whicji  are 
idenlifled  and  approved  by  the  )oint 
Cotton  Industry  Bale  Padaging 
Committee  aa  experimental  p»^'g'"B 
materials  for  the  applicable  crop  yeer. 

(i)  Copiea  of  the  apjdicable  crop  year 
apedficaUons  for  cotton  bale  packaging 
materials  published  by  the  )oint  Cotton 
IndustiY  Bale  Packaging  Committee  are 
available  upon  request  at  the  county 
office  and  at  the  following  address:  Joint 
Cotton  Industry  Bale  Packaging 
Ccsnmitlae,  National  Cotton  Council  of 
America.  P.O.  Box  12285.  Memphis, 
Tennesaee  36112.  Copies  maybe 
inspected  at  the  South  Agriculture 
Buiidhig,  room  4089  A.  1400 
Independence  Avenue  SW., 
Washington,  DC.  between  8  a.nL  and 
4:30  pjn..  Monday  through  Friday. 

(ii)  Information  with  rasped  to 
expfsimental  packaging  material  may  be 
obtained  from  the  Joint  Cotton  Industry 

ll«l«  P»rlf«oing  rnimnlKKK 

(11)  Be  djuted  by  a  ginner 

(i)  Who  nas  entered  the  tare  vreight  of 
the  bale  (bagging  and  ties  used  to  wrap 
the  bale)  on  me  gin  bale  tag  or  otherwise 
fiunish  warehouse  opuator  the  tare 
w*idit;and 

(ii)  Who  has  entered  into  CCC-809, 
Cooperating  Giimers'  Bagging  and£ale 
Ties  Certification  and  Agreement,  or 
certified  that  the  bele  is  wrapped  with 
begging  and  bale  ties  meeting  the 
requirements  of  paragraph  (b)(10)  and: 

(12)  Be  producUan  bom  acreage  that 
haa  been  reported  timely  in  accordance 
with  part  718  of  this  title. 

(c)  In  addition  to  the  tequiremente  of 
paragraph  (b),  for  ELS  cotton  the  bale 
must: 

(1)  Be  a  &ade  and  staple  length 
specified  in  the  achadule  of  loan  rates 
for  ELS  cottoo; 


(2)  Not  have  a  micronaire  reading  of 
2.6  or  less;  and 

(3)  Not  have  noted  on  the  dassing 
record  the  presence  of  spindle  twist, 
preparation,  grass,  oil,  and/or  other 
extraneous  matter. 

(d)  In  eddition  to  the  requiramenta  of 
paragraph  (b),  for  upland  cotton  the  bale 
must: 

(1)  Have  been  produced  on  a  baa 
with  a  production  flexibility  conlrad  in 
accordance  with  part  1412  of  this 
dupter: 

(2)  Have  been  graded  by  using  a  High 
Volume  instrument: 

(3)  Be  a  grade,  staple  length,  and  leaf 
spedfied  in  the  schedule  of  premiums 
and  discounts  for  grade,  staple,  and  leaf 
for  upland  cotton; 

(4)  Have  a  strength  reading  greater 
than  18  grams  per  lex.  rounded  to  whole 
grams; 

(5)  Have  a  micronaire  spedfied  in  the 
schedule  of  micronaire  premlunu  and 
discounts  for  upland  cotton: 

(6)  Have  a  extraneous  matter  spedfied 
in  the  schedule  of  discounts  for 
extratwous  matter  for  upland  cotton: 
and 

(e)(1)  To  be  eligible  to  receive  loans  or 
loan  defidency  payments,  a  producer 
must  have  the  benefidal  interest  in  the 
cottoo  which  is  tendered  to  CCC  for  a 
loan  or  loan  defidency  payment  The 
producer  must  always  have  had  the 
beneficial  interest  in  the  cotton  unless, 
before  the  cotton  was  harvested,  the 
producer  and  a  bomer  producer  whom 
the  producer  tendering  the  cotton  to 
QX  has  succeeded  had  such  an  interest 
in  the  cotton.  Cotton  obtained  by  gill  or 
purchase  ahall  not  be  eligible  to  be 
tendered  to  CCC  for  loans  or  loan 
defidency  paymenta.  Hein  who 
succeed  to  the  beneficial  interest  of  a 
deceesed  producer  or  who  assume  the 
decedent's  obligations  imder  an  existing 
loan  shall  be  eligible  for  loens  whether 
succession  to  the  cotton  occure  before  or 
after  harvest  as  long  aa  the  heir 
otherwise  complies  with  the  provisioiu 
of  this  part. 

(2)  A  producer  shall  not  be  considered 
to  have  divested  the  benefidal  interest 
in  the  cotton  if  the  producer  retains 
ctmtrol.  title,  and  riak  of  loss  in  the 
cotton,  induding  the  right  to  make  all 
decisions  regarding  the  tender  of  the 
cotton  to  OOC  for  loaiu  or  loan 
defidency  paymenU  and  does  any  or  all 
of  the  following: 

(i)  Executes  an  option  to  purchase 
whether  or  not  a  payment  is  made  by 
the  potential  buyer  for  such  option  to 
purchase  with  respect  to  such  cotton  if 
all  other  eligibility  requirements  an  met 
and  the  option  to  piuchase  contains  the 
following  provision: 


Notwithstanding  sDy  other  provision  of 
this  option  to  purchaie,  titl*;  risk  of  loss;  and 
henefiriwi  interest  in  the  commodity,  as 
•pacified  in  7  QFR  part  1427,  shall  ramain 
with  the  ptodocer  until  the  buyer  axsidses 
this  opiioe  to  puiduse  tha  commodity.  This 
option  to  purchase  sliall  expire, 
natwithstandln6  any  action  or  inaction  liy 
aithar  tha  producer  or  tbo  twyer,  at  the  aarliar 
of:  (1)  The  maturity  of  any  Commodity  Oedit 
CocpontiOQ  loan  which  is  secuied  by  such 
coaunodity:  (2)  the  date  the  Comnudity 
Oadit  Coiparatioo  claims  title  to  such 
commodity:  or  (3)  such  othsr  data  as 
provided  in  this  option. 

(ii)  Enten  into  a  contract  to  aell  the 
cotton  if  the  producer  retains  title,  risk 
of  loaa,  and  benefidal  intereat  in  ttie 
coaunodity  and  the  purchaser  does  not 
pay  to  the  prtxiucer  any  advance 
payment  amount  to  enter  into  such 
oontrect  except  aa  provided  in  part 
1425  of  thia  chapter,  cr 

(iii)  Executee  Form  OCC-e05, 
DMignation  of  Agent  Such  desimation; 

(A)  Allows  the  producer  to  auuorize 
an  agent  or  subsequent  agent  to  redeem 
all  or  a  portion  of  the  cotton  pledged  as 
collateral  for  a  loan: 

(B)  Identifies  the  warehouse  receipts 
for  which  the  authorization  is  given; 

(C)  Expiree  upon  maturity  ofihe  loan: 
P)  Allows  agents  ao  designaled  by 

the  producer  to  designate  a  subsequent 
agent  by  endorsement  of  the  form  by  the 
agent; 

(E)  Must  be  preaented  at  the  time  the 
loan  ia  repaid  at  the  county  office  or 
loan  aervicing  agent  where  the  Joan 
originated  if  the  agent  or  subsequent 
agent  exerdaes  any  authority  granted  by 
theproducar,  and 

(F)  May  be  tanceled  by  the  producer 
by  providing  the  custodial  office  a 
written  request  signed  and  dated  by  the 
prtiducer  showing  the  name  of  the 
agent,  the  loan  number,  and  the  balea 
applicable  to  the  Form  COC-60S.  The 
effective  date  of  the  cancellation  shall 
be  the  date  the  request  is  received  by  the 
custodial  office. 

(3)  If  loans  or  loan  defidency 
payments  are  made  available  M 
produoen  through  a  CMA.  the 
benefidal  interest  in  the  cotton  must 
always  have  been  in  the  producer^ 
member  who  dehvered  the  cotton  to  the 
CMA  or  its  member  cooperative,  except 
as  otherwise  provided  in  this  section. 
Cotton  delivered  to  such  a  CMA  shall 
not  be  eligible  to  receive  a  loan  or  a  loan 
defidency  payment  if  the  producer- 
member  who  delivered  the  cotton  doaa 
not  retain  the  right  to  share  in  the 
prtx:eeds  from  the  marketing  of  the 
cottoo  as  provided  in  part  1425  of  this 
chapter. 

(i)  If  the  person  tetulering  cotton  for 
a  loan  or  a  loan  defidem^  payment  is 
a  landowner,  landlord,  tenant,  or 
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shaiecrojq»r,  fucb  coUdd  mutt 
repradml  such  person's  separate  share 
ofthe  crop  and  must  not  have  been 
acquired  by  such  person  dinctly  or 
indirectly  from  a  (andowner,  landlord, 
tenant,  or  sharecropper. 

(g)  Each  bale  of  upland  cotton 
sampled  by  the  warehouse  operator 
upon  initial  receipt  which  has  not  been 
sampled  by  the  ginoer  must  not  show 
more  than  one  sample  hole  on  each  side 
of  the  bale.  ILmore  than  one  sample  is 
deaired  when  the  bale  is  leceivea  by  the 
warahouse  operator,  the  sample  shall  be 
cut  aooes  the  wddth  of  the  bale,  brokm 
in  half  or  split  lengthwise,  and 
olhawise  drawn  in  accordance  with 
AMS  dimension  and  weight 
requinmenta.  This  requirament  will  not 
prohibit  sampling  of  the  cotton  at  a  later 
date  If  authorized  by  the  producer. 


«MS7j«    Wrtar lolt 

(a)  Oidwiaemem  of  loans  to 
individual  pioduceis  may  be  made  by: 

(1)  County  office*: 

(2)  Loan  serviciog  agent:  or 

(3)  An  appromd  cotton  derfc  who  has 
enlaied  into  a  mitten  agre«nent  with 
OCC  on  Form  CCC-810. 

(b)  Loan  proceeds  may  be  diabuned 
by  OCC  or  a  servicing  bank  agent  bank 
toCMA's. 

(c)  The  loan  documents  shall  not  be 
presented  for  disbursement  unless  the 
cotton  covered  by  the  mortgage  or 
pledged  as  security  is  eligible  in 
accordance  with  S  1427.5.  tf  the  cotton 
was  not  eligible  cotton  at  the  time  of 
disbursement,  the  total  amount 
disbursed  under  the  loan,  ajid  charges 
plus  interest  shall  be  rafanded 
promptly. 


I14I7.7    MMuHpetl 

(a)  (1)  Form  A  loans  and  Form  G  loans 
iBsture  on  demand  by  CXX:  and  no  later 
than  the  last  day  of  the  10th  r«Un<<fr 
month  from  the  first  day  of  the  mooth 
in  which  the  loan  or  loan  udmnca  is 
disbursed. 

(2)  CCC  may  at  any  time  aooelerate  the 
loan  maturity  date  by  providing  the 
producer  notice  of  sudi  accslsration  at 
least  30  davs  in  advaaca  ofthe 
accelerated  maturity  date. 

(b)  If  the  loan  is  not  repaid  by  the  loan 
matuiity  date,  title  to  the  cotton  shall 
vest  in  CXX!  the  day  after  such  maturity 
date  and  CCC  diall  have  no  obligatiao 
to  pay  for  ai^  market  vahie  wUdi  such 
cotton  may  have  in  excess  of  the  amount 
of  the.  loan,  plus  interest  and  charges. 

f1427J    Amoonlodaan. 

(a)  The  loan  rates  for  cR^-of  upland 
cotton  and  ELS  cotton  will  be 
determined  and  announced  by  COC  and 
made  available  at  State  and  county 
officaa. 


(b)  Tbei  quantity  of  cotton  which  may 
be  pledged  as  collateral  for  a  loan  shall 
be  the  net  weight  of  the  eligible  ootton 
as  shown  on  the  warehouse  receipt 
issued  by  an  approved  warahouse, 
except  that  in  the  case  of  a  bale  which 
baa  a  net  weight  of  mere  than  600 
pounds,  the  weight  to  be  used  in 
determining  the  amount  of  the  loan  on 
the  bale  shall  be  800  pounds.  Cotton 
pledged  as  collateral  for  loans  on  the 
besis  of  teweights  will  not  be  accepted 
by  CCC 

(c)  The  amount  of  the  loan  for  each 
bale  will  be  determined  by  multiplying 
the  net  weight  of  the  bale,  as  detarmined 
under  paragraph  (b)  by  the  applicable 
loan  rate. 

(d)  CCC  will  not  increase  the  amount 
ofthe  loan  made  with  respect  to  any 
bale  of  cotton  as  a  result  of  a 
redetermination  of  the  quantity  or 
quality  of  the  bale  after  it  is  tendered  to 
CCC,  except  that  if  it  is  established  to 
the  satisfaction  of  CCC  that  a  bona  fide 
error  was  made  with  respect  to  the 
weight  of  the  bale  or  the  classification 
for  the  bale,  such  error  may  be 
corrected. 

|l4I7jt   CtaMMeaMsKXeaMDn. 

(a)  Refnencas  made  to 
"classification"  in  this  subpart  shall 
include  grade,staple  length,  and 
micronaire,  and  for  upland  cotton,  leaf, 
extraoeoBS  matter,  and  strength 
readings.  All  cotton  tendered  for  loan 
must  be  classed  by  an  Agricultural 
Marketing  Service  (AMS)  Cotton 
Classing  Office  (Cotton  Classing  Office) 
or  other  entity  approved  by  COC  and 
tandnad  on  the  basis  of  such 
rlsasiflration. 

(b)  An  AMS  cotton  classification  or 
other  entity's  classification  acceptable 
by  OCC  showing  the  classification  of  a 
bale  must  be  based  upon  a 
representative  sample  drawn  from  the 
bole  in  accordance  with  instructions  to 
sampters  drawing  samples  under  the 
Smitfa-Doxay  program. 

(c)  If  the  pttxhijcer's  cotton  has  not 
been  claased  or  sampled  in  a  matmer 
acceptable  by  CCC,  the  warehouse  shall 
sample  such  cotton  and  forward  the 
samples  to  the  Cotton  Classing  Office  or 
other  entity  approved  by  CCC  serving 
the  district  in  which  the  cotton  is 
located.  Such  warehouse  must  be 
licensed  by  AMS  or  be  approved  by  OCC 
to  draw  samples  for  submission  to  the 
Cotton  Classing  Office  or  other  entity 
approved  by  CCC 

(d)  If  a  sample  has  been  submitted  lor 
classification,  another  sample  shall  not 
be  drawn,  except  (or  a  review 
cUsslficaUon. 

{»)  Where  review  classification  is  not 
involved,  if  through  error  or  otherwise 


two  or  mow  samplea  froin.the  same  bale 
are  submitted  for  classification,  the  loan 
rate  shall  be  based  on  the  classification 
bavins  the  lower  loan  value. 

(f)  If  a  review  clasaificatioo  is 
obtained,  the  loan  value  of  the  ootton 
represented  thereby  will  be  based  on 
such  review  classification. 

11427.10    Approved  storags. 

(a)  Eligible  cotton  may  be  pledged  as 
collateral  for  loans  only  if  stored  at 
warehouses  approved  by  COC 

(1)  Persons  desiring  approval  of  their 
fadUtiee  should  communicate  with  the 
Kansas  City  Oommodity  Office,  P.O.  Box 
419205,  Kansas  Qty,  Missouri  64141- 
6205. 

(2)  The  names  of  approved 
warehouses  may  be  obtained  from  the 
Kansas  Qty  Commodity  Office  or  from 
State  or  county  offices. 

(b)  When  the  operator  of  a  warehouse 
receives  notice  frian  COC  that  a  loan  has 
been  made  by  CCC  on  a  bale  of  cotton, 
the  operator  shall,  if  such  ootton  is  not 
stored  within  the  warehouse,  promptly 
place  such  cotton  within  such 
warehouae. 

(c)  Warehouse  diarges  paid  by  a 
producer  will  not  be  refunded  irj  OCC 

(d)  The  approved  storage 
requirements  provided  in  this  section 
may  be  waived  by  COC  if  the  producer 

-requests  a  loan  deficiency  payment 
pursuant  to  the  loan  defidsncy  payment 
provisions  contained  in  S  1427.23. 

(1427.11 


(a)  Pioducan  may  obtain  loans  on 
eligible  cotton  represented  by 
warehouse  receipts  only  if  the 
warehouse  receipts  meet  the  definition 
of  a  warehouse  receipt  and  provide  for 
delivery  of  the  cotton  to  bearer  or  are 
jproperly  assigned  by  endorsement  in 
blank,  so  as  to  vest  title  in  the  holder  of 
the  receipt  or  are  otherwise  are 
acceptable  to  COC  Any  open  yard 
endorsement  on  the  warehouse  receipt 
must  have  been  rescinded.  The 
warehouse  receipt  must: 

(1)  Contain  the  gin  bale  number, 

(2)  Contain  the  warehouse  receipt 
niunber: 

(3)  Show  that  the  cotton  is  covered  by 
fire  insurance:  and 

(4)  Be  dated  on  or  prior  to  the  date  the 
producer  signs  the  note  and  security 
agreement. 

(b)  Wer^ouae  receipts,  in  accordance 
with  $  1427.3,  when  issued  as  block 
warehouse  receipts  will  be  accepted 
•wbea  authorized  by  CCC  only  if  the 
owner  of  the  warehouse  issuing  the 
block  warehouse  receipt  owns  the 
cotton  represented  by  the  block 
warehouse  receipt  and  the  warehouse  is 
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not  Uoensad  under  the  U.S.  Warehouse 
Act. 

(cKD  Each  receipt  must  set  out  in  its 
written  or  printed  terms  the  tare  and  the 
net  weight  of  the  bale  represented 
thereby.  Hie  net  weight  shown  on  the 
waraliouse  receipt  shall  be  the 
diSsmKe  between  the  groas  weight  ss 
determined  by  the  warehouse  at  the 
warehouse  site  and  the  tare  weight  The 
vnrdiouae  receipt  may  show  the  net 
weight  estsblished  st  a  gin  if: 

(i)  The  gin  is  in  the  immediate 
vicinity  ofthe  warehouse  and  is 
operated  under  common  ownership 
with  such  warehouse  or  in  any  other 
osa  ia  which  the  showing  of  gin 
weights  on  the  warahouse  receipts  is 
apnmved  by  CCC:  and 

(iiJGin  weights  an  permitted  by  the 
Uceiuing  authority  for  the  warehouse. 

(2)  The  tan  shown  on  the  receipt 
shall  be  the  tare  furnished  to  the 
waiafaouse  by  the  giimer  or  entered  by 
the  giimer  on  the  gin  bale  tag.  A 
marnlne  card  type  warehouse  receipt 
reflectina  an  altotation  in  groas,  tare,  or 
net  weight  will  not  be  accepted  by  COC 
unless  it  bears,  on  the  foce  of  the 
receipt,  the  following  legend  or  similar 
wording  approved  by  CCC,  duly 
executed  by  the  warehouse  or  an 
authorized  repreeenlative  of  the 
warehouse: 

Corrected  (gross,  tare,  or  nst)  weight, 
(Name  of  warehouse). 
By  (Signature  or  initials). 
Data. 

(3)  Altarations  in  other  inserted  data 
on  a  machine  card  type  warehotise 
receipt  must  be  initialed  by  an 
authorized  representative  of  the 
warehouse. 

(d)  If  warehouse  storage  charges  have 
been  paid,  the  receipt  must  show  that 
date  Uirough  which  the  storage  charges 
have  been  paid. 

(e)  If  warehouse  receiving  charges 
have  been  paid  or  waived,  the 
warehouse  receipt  must  show  such  foct. 
Except  for  bales  stored  in  the  States  of 
Alabama,  Florida,  Georgia.  North 
Carolina,  South  Carolina,  and  Virginia, 
if  receiving  charges  due  on  the  bale 
include  a  charge,  if  any.  for  a  new  set 
of  ties  for  compressing  flat  bales  tied 
with  ties  which  cannot  be  reused,  the 
warehouse  receipt  must  indicate  the 
receiving  charges  and  include  a  charge 
for  new  set  of  ties.  If  the  bale  is  stored 
at  a  warehouse  not  having  compress 
facilities  and  bales  shipped  from  the 
warehouise  are  normally  compressed  in 
transit,  the  warehouse  receipt  must 
show  the  bale  ties  are  not  suitable  for 
reuse  when  the  bale  is  compressed  and 
charges  will  be  assessed  by  the  nearest 
compress  in  line  of  transit  for  furnishing 
oaw  bale  ties. 


(0  In  any  case  where  loan  coUateial  is 
forfeited,  any  unpaid  storage  or 
receiving  charges  will  be  paid  to  the 
warehouse  by  CCC  alter  loan  maturity  or 
as  soon  as  practicable  after  the  cotton  is 
ordered  shipped  by  CCC 

(g)  The  warehouse  receipt  must  show 
the  compression  status  ofthe  bale:  i.e., 
flat,  modified  flat,  standard,  gin 
standard,  standard  density  (wort),  gin 
imiversal,  universal  density  (short),  or 
warahouse  universal  density.  "Hie 
receipt  must  show  if  the  compressioQ 
charge  has  been  paid,  or  if  the 
warehouse  claims  no  lien  for  such 
compression. 

11427.12    Uana. 

If  there  are  any  liens  or  encumbrances 
on  the  cotton  tendered  as  collateral  for 
a  loan,  waivers  that  fully  protect  the 
interest  of  CCC  must  be  obtained  before 
distmrsement  even  though  the  liens  or 
enomibrances  are  satisfied  bom  the 
loan  proceeds.  No  additional  liens  cr 
encumbrances  shall  be  placed  on  the 
cotton  after  the  loan  is  approved. 

(1427.13    fmt.<»mqm  tat  imntt. 

(a)  A  producer  shall  pay  a 
nonrefundable  loan  service  fee  to  OOC 
or,  if  applicable,  to  a  loan  sarvidng 
agent,  at  a  rate  determined  by  CCC  Any 
such  fee  shall  be  in  addition  to  any 
cotton  clerk  fee  paid  to  a  cotton  clerk  in 
accordance  with  paragraph  (b|  of  this 
section.  The  amount  of  such  fees  is 
available  in  State  and  county  offices  and 
are  shown  on  the  note  and  security 
agreement  and  shall  be  deducted  from 
the  loan  proceeds. 

(b)  (Cotton  clerks  may  only  charge  fees 
for  the  preparation  of  loan  or  loan 
deficiency  payment  documents  at  the 
rate  determined  by  CCC 

(1)  Such  fees  may  be  deducted  from 
the  loan  or  loan  deficiency  payment 
proceeds  instead  of  the  fees  being  paid 
in  cash. 

(2)  The  amount  of  such  foes  is 
available  in  Stats  and  county  offices  and 
is  shown  on  the  note  and  security 
agreement. 

(c)  Interest  which  accrues  with 
respect  to  a  loan  shall  be  determined  in 
accordance  with  part  1405  of  this 
chapter.  AU  or  a  portion  of  such  interest 
may  be  waived  with  respect  to  a 
quantity  of  upland  cotton  which  has 
been  redeemed  in  accordance  with 

§  1427.19  at  a  level  which  is  less  than 
the  principal  amount  ofthe  loan  plus 
charges  and  interest. 

(d)  For  each  crop  of  upland  cotton, 
the  producer,  as  defined  in  the  Cotton 
Research  and  Promotion  Act  (7  U.S.C 
Chapter  2101),  shall  remit  to  CCC  an 

which  shall  be  transmitted 


by  CCC  to  the  Cotton  Board  and  shall  be 
dieducted  from  the: 

(1)  Loan  proceeds  for  a  crop  of  ootton 
and  shall  be  at  a  rate  equal  to  one  dollar 
per  bale  plus  up  to  one  percent  of  the 
loan  amount;  and 

(2)  Loan  defidem?  payment  proceeds 
far  a  crop  of  cotton  and  ^U  be  at  a  rate 
equal  to  up  to  one  percent  of  the  loan 
dafidency  payment  amount. 

(e)  If  the  producere  elects  to  forfeit  the 
loan  collateral  to  CCC  the  producer 
shall  pay  to  OOC,  at  the  rates  that  are 
spadfied  in  the  storage  agreement 
between  the  warehouse  imd  OCC,  the 
following  accrued  warehouse  charges: 

(1)  All  warehouse  storage  charges 
associated  with  the  forfeited  cotton  that 
accrued  before  the  period  the  cotton  was 
pledged  as  collateral  for  the  loan;  and 

(2)  Any  accrued  warehouse  receiving 
cfaaigas  assodated  with  the  forfeited 
cotton,  induding.  if  applicable,  charges 
for  new  ties  as  spedfied  in  §  1427. 1 1 . 

(1427.14    IRasarvatg 

(1427.18 


(a)  This  special  procadura  is  prt>vided 
to  assist  persons  or  firms  which,  in  the 
course  of  their  regular  business  of 
handling  cotton  for  producers,  have 
made  advances  to  eligible  producere  on 
eligible  cotton  to  be  placed  under  loan 
or  to  receive  a  loan  defidency  payment. 
A  person,  firm,  or  financial  institution 
which  has  made  advances  to  eligible 
producers  on  eligible  cotton  may  also 
obtain  reimbursement  for  the  amounts 

'  advanced  under  this  procedure. 

(b)  This  spedal  procedure  shall  apply 
only; 

(1)  If  such  person  or  firm  is  entitled 
to  reimbursement  from  the  proceeds  of 
the  loans  or  loan  defidency  payments 
for  the  amounts  advanced  and  has  been 
authorized  by  the  producer  to  deliver 
the  loan  or  loan  defidency  payment 
docnunents  to  a  county  office  for 
disbursement  of  the  loaiu  or  loan 
defidency  payments:  and 

(2)  To  loan  or  loan  defidency 
payment  documents  covering  cotton  on 
which  a  person  or  firm  has  advanced  to 
the  producers,  including  payments  to 
prior  lienholdera  and  other  creditors, 
the  note  amounts  shown  on  the  Form  A 
loan,  except  for 

(i)  Authorized  cotton  clerk  fees: 

(ii)  The  research  and  promotion  fiae  to 
be  collected  for  transmission  to  the 
Cotton  Board  by  CCQ  and 

(ili)  CCC  loan  service  charges. 

(c)(1)  All  loan  or  loan  defidency 
payment  documents  shall  be  mailed  or 
delivered  to  the  appropriate  county 
office  and  shall  show  the  entire 
proceeds  of  the  loans  or  loan  defidency 


\ 
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ptymants,  except  for  CCC  loan  service 
chaigae  and  reeearch  and  pramotion 
bes.  for  didninemenl  (o: 

(i)  The  finanrial  institution  which  is 
to  allow  credit  to  the  person  or  Brm 
which  made  the  loan  or  loan  deficiency 
paymrait  advances  or  to  such  financial 
institution  and  such  person  or  firm  as 
joint  rayees:  or 

(ii)The  parson,  firm,  or  financial 
instituttoD  which  made  the  loan  or  loan 
deficiency  payment  advances  to  the 
producers. 

(2)  The  documents  shall  be 
accompanied  by  Form  CXC-825, 
Transmittal  Sdedule  of  Loan  and  Loan 
Defidency  Payment  Documents,  in 
original  and  two  copies,  numbered 
serially  far  each  county  office  by  the 
parsoo.  firm,  or  financial  inatitutian 
which  made  the  loan  or  loan  deficiency 
payment  advance.  The  Form  CCC-625 
shall  show  the  amounts  invested  by  the 
poraon,  firm,  or  financial  institution  in 
the  loans  or  loan  deficiency  payments. 

(3)  Upon  receipt  of  the  loan  or  loan 
deficiency  payment  documents  snd 
Form  CXX-82S,  the  county  office  will 
stamp  one  copy  of  the  Form  CCC-82S  to 
indicate  receipt  of  the  documents  and 
return  this  copy  to  the  person,  firm,  or 
financial  institution. 

(d)  County  offices  will  review  the  loan 
or  loan  deficiency  payment  documents 
prior  to  disbursement  and  will  return  to 
the  person,  firm,  or  financial  institution 
any  documents  determined  not  to  be 
acceptable  because  of  errors  or 
illegibility.  County  offices  will  disburse 
the  loans  or  loan  deficiency  payments 
for  which  loan  or  loan  deficiency 
payment  docimients  are  acceptable  by 
issuance  of  one  check  to  the  payee 
indicated  on  the  applicable  Corin  and 
will  mail  the  check  to  the  address 
shown  far  such  payee  on  the  applicable 
form  with  a  copy  of  Form  CCC-825.  The 
Form  CCC-82S  wilt  show  the  date  of 
disbursement  by  a  county  office  and 
amount  of  interest  earned  by  the  person, 
firm,  or  financial  institution. 

(e)  The  person,  firm,  or  finaiu-i«| 
institution  shall  t>e  deemed  to  have 
invested  funds  in  the  loans  or  loan 
deficiency  payment  as  of  the  date  loan 
or  loan  deficiency  payment  documents 
acceptable  to  CCC  were  delivered  to  a 
county  office  or,  if  received  by  mail,  the 
date  of  mailing  as  indicated  by  postmark 
or  the  date  of  receipt  in  a  county  office 
if  no  postmark  date  is  shown.  Patron 
postage  meter  date  stamp  will  not  be 
recognized  as  a  postmark  date. 

(f)  Interest  will  be  computed  on  the 
total  amount  invested  by  the  person, 
firm,  or  financial  institution  in  the  loan 
or  loan  deficiency  payment  represented 
by  accepted  documents  fiom  and 
including  the  date  of  investment  of 


funds  by  the  person,  firm,  or  fin«nH«] 
institution  to.  but  not  including,  the 
dale  of  disbursement  by  a  county  office. 

(1)  Interest  will  be  paid  at  the  rats  in 
effect  for  CCC  loans  as  provided  in  part 
1405  of  this  chapter. 

(2)  Interest  earned  by  the  person,  firm, 
or  financial  institutioo  on  the 
investment  in  loans  disbursed  during  a 
month  will  be  paid  by  coimty  offices 
alter  the  end  of  the  month. 

I14Z7.1S   Raooncenliattuii  o»  ooMon. 

(a)  CCC  may  under  certain  conditions, 
befare  loan  maturity,  compresa,  store, 
insure,  or  reinsure  the  cotton  against 
any  risk,  or  otherwise  handle  or  deal 
with  the  cotton  aa  it  may  deem 
necessary  or  appropriate  far  the  purpoae 
of  protecting  the  interest  therein  of  me 
producer  or  COC. 

(b)  CCC  may  reconoentiate  the  cotton 
pledged  for  the  loan  from  one  OX- 
approved  warehouse  to  another  with  the 
written  consent  of  the  producer  and 
upon  the  request  of  the  local  warehouse 
and  certification  that  there  is  congestion 
and  lack  of  storage  facilities  in  the  area. 
However,  if  CCC  determines  such  loan 
cotton  is  improperly  warehoused  and 
subject  to  damage,  or  if  any  of  the  terms 
of  the  loan  agreement  are  violated,  or  if 
carrying  charges  are  substantially  in 
excess  of  the  average  of  carrying  charges 
svailable  elsewhere  and  the  local 
warehouse,  after  notice,  declines  to 
reduce  such  charges,  such  written 
consent  need  not  be  obtained. 

(1)  The  county  office,  loan  servicing 
agent,  or  CMA  shall  arrange  for 
reconcentration  of  the  cotton  under  the 
direction  of  the  Kansas  City  Commodity 
Office. 

(2)  Any  fees,  costs,  or  expenses 
incident  to  such  actions  slull  be  charges 
against  the  cotton. 

(3)  After  the  cotton  is  recoocentrated, 
the  Kansas  City  Commodity  Office  shall 
obtain  new  warehouse  receipts,  allocate 
to  individual  bales,  shipping  and  other 
charges  iruajmed  against  the  cotton,  and 
return  new  warehouse  receipts  and 
reconcentration  charges  applicable  to 
each  bale  to  the  county  office,  loan 
servicing  agent,  or  CMA.  Such 
reconcentration  charges  shall  be  added 
to  bale  loan  amounts  and  must  be  repaid 
for  bales  redeemed  from  loan. 


f  1427.17 

Forms  CCC-Cotton  A  and  CCC-Cotton 
A-1 ,  collateral  warehouse  receipts  and 
related  documents  will  be  maintained  in 
the  custody  of  CCC,  the  county  office, 
the  loan  servicing  agent,  or  the  servicing 
agent  bank,  whichever  disbursed  the 
loan  evidenced  by  such  dociunents. 


f14>7.1«   UMHy.ofttepreduear. 
(a)(1)  If  a  producer  makes  any 
fiauduleat  rapraeentation  in  obtaining  a 
loan  or  loan  oeSdency  payment  or  in 
maintaining  or  settling  a  loan,  or 
disposes  of  or  moves  die  loan  collalaral 
without  the  prior  written  approval  of 
CCC  such  loan  or  loan  defidency 

gayment  shall  be  payable  upon  demand 
y  CCC  The  producer  shall  be  liable  for 

(1)  The  amoimt  of  the  loan  or  loan 
deJBdency  payment: 

(ii)  Any  additional  amounts  paid  by 
CCC  with  respect  to  the  loon  or  loaa 
deficiency  payment; 

(iii)  All  c^er  costs  which  CCC  would 
not  have  incurred  but  for  the  fraudulent 
representation  or  the  unauthorized 
disposition  or  movement  of  the  hian 
collateral: 

(iv)  Applicable  interest  on  such 
amounts: 

(v)  Liquidated  damages  in  accordance 
with  paragraph  (e);  and 

(vi)  With  regard  to  amounla  due  for  a 
loan,  the  payment  of  such  amounts  may 
not  be  satisfied  by  the  forfeiture  of  loan 
collateral  to  CCC  of  cotton  with  a 
settlement  value  that  fs  lesa  than  the 
total  of  such  amounts  or  by  repayment 
of  such  loan  at  the  lower  loan 
repayment  rate  as  preaoribed  in 
$1427.19. 

(2)  Notwithstanding  any  provision  of 
the  note  and  security  agreement,  if  a 
producer  has  made  any  such  fraudulent 
repraaentatioa  or  if  the  producer  has 
disposed  of,  or  moved,  the  loan 
collateral  without  prior  written  approval 
from  OCC,  the  value  of  such  collateral 
delivered  to  or  acquired  by  CCC  shall  be 
equal  to  the  sales  price  of  the  cotton  less 
any  costs  incurred  by  OCC  in 
completing  the  sale. 

[bj  If  the  amount  disbursed  tmder  a 
loan,  or  in  settlement  thereof,  or  loan 
deficiency  payment  exceeds  the  amount 
authorized  by  this  subpart,  the  producer 
shall  be  liable  for  repayment  of  such 
excess,  plus  interest.  In  addition,  the 
commodity  pledged  as  collateral  for 
such  loan  shall  not  be  rrieaaed  to  the 
producer  until  such  excess  is  repaid. 

(c)  If  the  amount  collected  bom  the 
producer  in  satisfaction  of  the  loan  or 
loan  defidency  payment  is  less  than  the 
amotut  required  in  accordance  with 
this  subpart,  the  producer  shall  be 
personally  liable  for  repa>-ment  of  the 
amount  of  such  defidency  plus 
applicable  interest. 

(d)  If  more  than  one  [ffoducer 
executes  a  note  and  security  agreement 
or  loan  deficiency  ptayment  application 
with  CCC,  each  such  producer  shall  bo 
jointly  and  severally  liable  for  the 
violation  of  the  terms  and  conditions  of 
the  note  and  security  agreement  or  loan 
defidency  payment  application  and  the 
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legiilatiom  set  Cmth  in  this  cubpart. 
Each  such  producat  ahallalao  remain 
liabks  far  rapaymant  of  tha-antije  loan 
or  loan  defidency  payment  amount 
until  the  loan  is  fuUy  repaid  without  - 
legardto  cuch  moduoar's  claimed  share 
in  dia  cotton  pbdgad  as  caUataral  for 
the  loan  or  fat  wmch  tha  loan 
daScisncy  paymaBt  was  made.  In 
additian,.sucn  producer  may  not  amenji 
the  mtfaand  security  agraeineat  or  loan 
defidency  payment  apjdicatlan  with 
Itotbepiodur 


I  producer**  claimed  shaie 
in  sudi  cottoD  after  exacutiaa  of  the 
note  and  security  agreement  or  loan 
defidency  payment  application  by  CCC 

(e)  The  producer  and  CCC  agreethal 
it  wilt  be  difficult,  if  not  impoaslble.  to 
prove  the  amoimt  of  damages  ts  CCC  if 
a  producer  make*  any  bauduhot 
npieeautatluu  In  obtaiaing  a  loan  or 
loan  dsfidency  payment  or  in 
Tiftatntaining  or  satUlng  a  loen  or 
di«pneln«  <rf  or^maviiig  the  loen 
coUatanl  without  the  prior  wiittm^ 
qiproval  of  CCC.  Acconfingly.' if  OX 
datamlna*  diet  the  producer  ha* 
violated  the  terms  or  conditfaorof  Form' 
CCC-Cotton  A.  Form  CO&Cotton  AA,  or 
Form  O0&-709,  as  appUcabK 
liquidated  damages  ^all-be-a**B***d  on 
the  quantity  of  tbaooKon  which  is 
involved  in  the  vlolatleB.  If  OOC 
dstermine*  the  producer; 

(1)  Acted  in  good  laith  when  the 
vioiatiaD  ooniBed.  liquidated  damages 
will  be  MnisiJ  by  mulUplying^ha 
quantity  involved  in  the  violation  by: 

(i)  10  percent  of  the  loan  rate 
applicable  to  the  loen  note  or  the  loen 
dMcimcy  payment  rate-ibr  the  firat 
offisn**;  or 

(U)  29  percent  of  the  loan  rate 
applicabM  to  the  loan  note  or  die  loan 
denciaocy  peymentiata  far  the  aeeond 
oflnueior 

(2)  Dldwtf  est  in  good  tUth  with 
regard  to  tlia  violation,  or  forcaasa  other 
tlwi  first  «r  second  oBansr.  liquidated 
it»m«g««  will  be  assessed  by  multiplying 
the  quantity  involved  in  the  violation  by 
25  peicant  of  the  loan  nte  applicahle  to 
the  loairnote  or  the  loan  defidency 
payment  rale. 

(0  For  first  end  second  oflianaaa,  if 
COC  datennine*  that  a  producer  acted  in 
good  bith  vdien  the  violation  occurred, 
COCihall: 

(1)  Require  repayment  of  the  loan 
prindpal  and  charge*,  plus  interest 
applicable  to  the  loan  quantity  afbcted 
by  the  violation  or  for  loan  defidency 
payment,  the  loan  defidency  payment 
amount  applicaU*  to  the  loan 
defidency  quantity  involved  with  the 
violatioo,  andthaige*  phis  Intaiest  from 
the  dale  the  loan  deficiency  pe|^Mnt 
wa*  made;  and 


(2)  Ataaarliniidatsd  damages  in 
aoccodanoe  witfa-parasraph  (e): 

(3)  Ifthe  producer  uilatop^  such 
amounts  within  30  calendar  dqrs  bmr 
the  date  of  notification,  CCC  shall  call 
the  applicable  loan. involved  in-the 
viol^on  and  require  repeyment  of  any 
market  gain  previously  rsalizsd  for  tha 
applicabis  loan,  plus  sny  interest 
enviously  waived  and  any  storage  paid 
E>y  OCC,  or  for  loan  defidency  payment, 
require  repayment  of  the  loan  defidency 
payment  andcharges  plus  interest  from 
the  date-the  lean  deficiency  payment 
was  mads. 

(gD  For  cases  other  than  first  or  seccmd 
ofEanaes,  or  any  <^ens»for  wUch  CCC 
cannot  datennine  good  bith  when  the 
violalioa  occurred.  OOC  diall: 

(1)  Assess  liqnldatad  damages  in 
accordance  with  paragraph  (a):  and 

(2)  CaU  the  applicable  loaninvolved 
in  the  violation  and  require  repayment 
of  any  maricet  asin  previeualy  raalized 
for  ttw  appUcdble  loen.  phu  any  intarsst 
previously-waived  and  any  storage  paid 
by  CCC  uid  with  rasped  to  a  loan 
deficiency  peymsnt,  require  repeyment 
of  the  loan  defidency  peymsol  and 
diaiga*  phis  inteteet  bom  the  deta  the 
loan  defidency  payment  waMude. 

(h)  Ittbe  county  committae  acting  on 
behalf  of  OCX:  determines  thet  the 
producer  has  conunitlad  a  violation  la 
acooidanoa  with  paranaph  (a),  the 
county  oommittee  shall  notify  tha 
prodacar  in  writing  that: 

(1)  Ths-producs*  has  30  cslendar  days  - 
to  provide  evidence  and  infonnatton 

caused  &  violetion,  to  the  county 
committee:  and* 

(2)  Administntive  actions  wiU  be 
lakan  in  accordance^wilh  paragraph  (f) 
ar(rt. 

(ij  If  tha  loan  is -called  in  acoordanos 
w^  thit.secttan,  the  producer  must 
repay  the  loan  at  prindpal  and  charges, 
phi*  interest  and  may  not  repey  the  loan 
at  thr  lower  of  the  leaiurepayment  rats 
in  accordance  with  $  1427.19  or  utilize 
the  provisioos  of  part  1401  of  this 
diapter  with  re^Mct  to  such  loan. 

(j)  Any  or  all  of  tha  Uquidated 
damage*  assessed  in  accordance  with 
the  provisions  of  paragraph  (e)  may  be 
waived  at  dststminedby  COC 


|14t7.1» 

(a)  Wardiousa  leceiptt  wifl  luitbe 
released  except  as  provided  in  this 
section. 

(b)  A  producer  or  agent  or  subsequent 
agent  authorized  on  Form  CCO-60S  may 
redeem  ana  or  more  beles  of  cotton 
pledged  as  ooBalerd  far  a  loan  by 
payment  to  COC  of  an  amoimt 
applicable  to  the  hele*  of  cotton  being 
leileeiued  dOetmiiied  In  acoordanre 


with  tUa  aection.  CCC  upon  proper 
pcymastt  for  die  amount  due.  ahall 
ralaaie  the  warehouse  receipts 
applicable  to  siich  cotton. 

(c)  A  producer  or  agent  or  subsequent 
i^SBt  suthorizad  on  Form-C0C-60S. 
may  ra|iay  th«  loan  amount  for  one  or 
more  bales  of  cotton  pledged  as 
coUataral  far  a  loan: 

(1)  For  upland  cotton,  at  a  level  that 
is  the  lesaer  of. 

(i)  The  loan  level  and  chargai.  plua 
interaet  datennined  for  such  bale*:  er 

(ii)  The  adjusted  vrarld  price,  es 
determined.by  OOC  in  accodanoe  with 
$  1427.25,  in  effod  on  tha  day  the 
rmeymenl  is  received  by  the  county 
office,'  loan-aervioin^agBnt,  or  servicing 
agsnt  bank  that  disbursed  the  loan. 

(2)  For  ELS  cotton,  by  repaying  the 
loen  amount  and  charges,  plus  interest 
deteimined  for  such  hales. 

(d)  OOC  sfaafl  deleimiae  and  publicly 
announce  the  adjusted  world  price  far 
each  oop  of  upland  cotton  on  s  weekly 


(e)  The  daflsience  between  the  loen 
level,  excluding  charges  and  isMaaalt 
and  the  loarLrepayaenl  level  iathr 
market  gain.  The  total  amount  of  any 
market  gain  reelizedby-a  panon  is 
subject  to  part  1400  of  this  chapter. 

(f)  Repayment  of  loans  will  not  be 
accepted  after  OCC  acquires  title  to  the 
cotton  in  aocordasice  with  { 1427.7. 

(g)  Notwithatanding  any  other 
provisian  ofthis  secliam  OX  WiU  not 
accept  repeyment  of  Inland -oMUm  ale 
rate  beaed  on  tha  adjtiatad  worldprioe 
beginning  at  4  p  Jn.  eastam  time  each 
Thursday  until  an  announcament  of  th« 
adjusted  world  price  for  the  succeeding 
waskhr  period  has  been  made  in 
aoconisnoe  with  J  1427.2S(e).  hi  the 
event  that  Thursday  is  a  noD-woifcday, 
such  loen  repayment*  vrill  not  be 
aocepted  beginning  at  7  a-m.  esstem 
time  the  nexl  workday  until  an 
announcement  of  the  adjusted  world 
prior  for  the  succeeding  weekly  period 
has  been  made  in  accordance  «rith 

S  1427.25(e). 

(h)  If  the  upland  cotton  pledged  ** 
collateral  is  eligible  to  be  repaid  at  a  rata 
lees  than  the  loan  level  and  charges, 
plus  interest,  and  the  adjusted  world 
price  determined  in  aocordanorwidi 
$1427.25  is: 

(1)  Beknv  the  nstional  siei«ge  loan 
rate  for  upland  cotton,  OCC  will  pay  at 
the  time  of  loan  repayment  to  the 
producer  or  agent  or  sufaesquent  agent 
authorized  on  Form  OCC^-eos  the 
wardiouie  *tarage  charge*  which  have 
accrued,  with  rasped  to  the  cotton 
pledged  m»  collateral  for  such  lo 
during  the  period  the  ootlon  \ 
pledged  for  losn: 


losn, 
was  A 
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(2)  Abova  ths  lutimul  avonge  loan 
rate  by  leas  than  the  nun  of  the  accrued 
interest  and  waiehouae  storage  chargss, 
that  accrued  duiina  the  period  the 
ootlOB  was  pledged  tor  loon.  OX  will 
pay  at  the  time  crfloan  rapaynMnt  to  the 
producer  or  agent  or  subnquent  agent 
authorized  on  Form  0CC-80S  that 
portion  of  the  warehouse  storage 
charges,  that  accrued  during  the  period 
the  cotton  was  pkdged  for  loan,  that  are 
dataimioed  to  be  oecesaaiy  to  permit 
the  loan  to  be  repaid  at  the  adjusted 
world  price  without  r^ard  to  any 
warahouae  chaigas  that  accrued  before 
the  cotton  was  pledged  tor  loan:  or 

(3)  Above  the  national  ivetage  loan 
rata  by  as  much  as  or  more  than  the  sum 
of  the  accrued  intatest  and  warehouse 
storage  charges  that  accrued  during  the 
period  the  cotton  was  pledged  far  loan, 
CXX:  shall  not  pay  any  of  the  aocnied 
warehouse  storage  charges. 

(14C7J0 


fl4Z7.13   OaaonloaaMMsney 


To  avoid  (he  administrative  costs  of 
making  small  payments  and  hunrfUng 
small  accounts,  »mniint«  of  W.99  or  less 
will  be  paid  to  the  produoer  otdy  upon 
the  producer's  request  Deficiencies  of 
S9.99  or  less,  induding  interest,  may  be 
disragarded  unless  dmrjnnd  for  payment 
ismadebyOOC 

iUZTM    tiWiiiat 

(a)  The  sottlemant  of  loans  shall  be 
made  by  CX3C  on  the  basis  of  the  quality 
and  quantity  of  the  cotton  dalivend  to 
OCC  by  the  produoer  or  acquired  by 
CXXl 

(b)  Settlements  made  by  CXX  %vith 
raspoct  toellgibis  cotton  which  are 
aoqidred  by  CXX:  which  are  stared  in  an 
approved  warahouae  shall  be  made  oo 
the  basis  of  the  entries  set  forth  on  the 
applicable  warehouse  receipt  and  other 
ancnmpanyiiig  dnramwmts. 

(c)  If  a  pToducer  does  not  pay  to  CCC 
the  total  amount  due  in  accordance  with 
a  loan,  CCC  shall  take  title  to  the  cotton 
in  accordance  with  $  1427.7(b). 

I14Z7.22    Da«ti.lnoa«i<|iaMncy.or 


far  the  case  of  death,  incompetsocy,  or 
disappearance  of  any  producer  who  is 
entitled  to  the  payment  of  any  procseda 
in  settlement  of  a  loan  cr  loon 
defidancy  payment,  payment  shall, 
upon  proper  application  to  the  county 
office  or  loan  servicing  agent  which 
disbursed  the  loan  or  loan  deficiency 
peyment,  be  made  to  the  person  or 
persons  who  would  be  entitled  to  such 
producer's  payment  as  provided  in  the 
regulations  entitled  Payment  Due 
Persons  Who  Have  DM,  Disappeared, 
or  Have  Been  Declared  Incompetent, 
part  707  of  this  title. 


(a)  Producers  may  obtain  loan 
deSdency  paymoDts  bar  1096  through 
2002  crops  of  upland  cotton  in 

mrrrYnJMnrm  ynth  thlS  Section. 

(b)  In  order  to  be  eligible  to  receive 
sucb  loan  deficiency  payments,  the 
producer  of  the  uplaad  cotton  must: 

(1)  Comply  with  all  of  the  upland 
cotton  loan  eligibility  lequiraments  in 
aoomdance  with  this  subpart: 

(2)  Agree  lo  forgo  obtaining  such 
loons: 

(3)  File  a  request  !m  payment  for  a 
quantity  of  eligible  cotton  in  •rr^rA.nn. 
with  $  1427.5(a)  on  Form  CCC-Cotton 
AA,  Form  0CC-70g,  or  other  foim 
approved  by  CCC; 

(4)  Provioe  warahouae  receipts  or,  as 
determined  by  COC  a  list  of  gin  bale 
numbers  for  such  cotton  showing,  for 
each  bole,  the  net  weight  establi^ied  at 
the  gin: 

(sTProvide  riaseing  informatioo  for 
such  quantity  is  socotdanoe  with 
$  1427.8;  and 

(6)  CXhen*iae  comply  with  all 
program  taquirementa. 

{c)  The  loan  defidmcy  paymant 
applicable  to  a  crop  of  cotton  shall  be 
computad  by  multiplying  the  applicable 
loan  defidoDcy  payment  rate,  as 
detaimioad  in  accordaiux  with 
paragrapit  (d)  of  this  section,  by  the 
quantity  of  the  crop  the  produoer  is 
eligibie  to  pledge  as  collateral  for  a  loon. 

(d)  The  loan  defidency  payment  rate 
for  a  crop  of  upland  cotton  shall  be  the 
amount  by  which  the  loan  rate 
determined  for  a  bale  of  such  crop 
exoaeda  the  a<4usted  world  price,  as 
determined  by  OX  in  sccodaiue  with 
$  1427.25,  in  eSsct  on  the  day  the 
raquest  is  received  by  the  county  office, 
loan  servicing  agent,  or  servicing  agent 
book. 

(e)  The  total  amount  of  any  loan 
defidency  payments  that  a  person  may 
receive  is  subject  to  part  1400  of  this 
chapter. 

(()  If  the  producer  enters  into  an 
agreement  with  CCC  on  or  before  the 
date  of  ginning  a  quantity  of  eligible 
upland  cotton,  and  the  producer  has  the 
beneficial  interest  in  such  quantity  as 
spodfied  in  accordance  with  $  1427.5(c) 
on  the  date  the  cotton  was  ginned,  the 
loan  defidency  payment  rata  applicable 
to  such  cotton  will  be  the  loan 
defidency  peyment  rate  based  on  the 
date  the  cotton  was  ginned.  In  such 
cases,  the  produoer  must  meet  all  the 
other  raquirements  in  paragraph  (b)  on 
or  before  the  final  date  to  apply  for  a 
loan  defidency  poymem  in  accordance 
with  $  1427.5. 

(g)  Notwithstanding  any  other 
provisicm  of  this  section,  CCC  will  not 


accept  applications  far  loon  defidency 
payments  that  specify  the  payment  rate 
nwginning  at  4  pjn.  aastaro  time  each 
Thutaday  until  on  announcement  of  the 
ad)ustad  world  piioe  for  the  succeeding 
weekly  period  has  been  made  in 
(Ccordutce  virith  $  1427.25(e).  In  the 
event  that  Thursday  is  a  noi>-workday, 
such  appUcations  for  loon  defidency 
payments  will  not  be  accepted 
beginning  at  7  ajB.  aastem  time  the  next 
wokday  until  on  announoement  of  the 
adfusted  world  price  for  the  succaedii^ 
weekly  period  has  been  made  in 
accordance  with  $  1427.2S(e). 
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(a)  The  prevailing  world  market  price 
for  upland  cotton  shall  be  detannined 
by  CCC  as  follows: 

(1)  During  the  period  when  ooly  one 
daily  price  quotation  is  availabla  for 
each  growth  quoted  for  Middling  one 
and  three-lhirty-second  Inch  (M  IVa 
inch)  cotton  CI.F.  (cost,  insurance,  and 
freight)  northern  Europe,  the  prevailing 
world  market  price  for  upland  cotton 
shall  be  based  upon  the  average  of  the 
quotations  for  the  preceding  Friday 
through  Thursday  for  the  slowaat- 
pricad  gronvths  of  the  growths  quoted 
for  M  l%i  inch  cotton  CJ.F.  oortham 
Europe. 

(2)  During  the  period  when  both  a 
price  quotation  for  cotton  for  shipment 
no  later  than  August/September  of  the 
current  calendar  year  (currant  shipment 
price)  and  a  price  quotation  for  cotton 
for  shipment  no  earlier  than  October/ 
November  of  the  current  calendar  year 
(forward  shipment  price)  are  availabla 
for  growths  quoted  for  M  l^Sx  inch 
cotton  CLF.  northam  Europe,  the 
prevailing  world  market  price  for 
upland  cotton  shall  be  based  upon  the 
following:  Beginning  with  the  first  week 
covering  the  period  Friday  through 
Thursday  vrfaich  indudes  April  15  or.  if 
both  the  average  of  the  current  shipment 
prices  for  the  preceding  Friday  through 
Thursday  for  the  5  lowest-priced 
growths  of  the  growths  quoted  for  M 
IVia  inch  cotton  CI.F.  northern  Europe 
(Northam  Europe  current  price)  and  the 
average  of  the  forward  shipment  prices 
for  the  precadittg  Friday  through 
Thursday  far  the  5  lowest-pric»d 
growtha  of  the  growths  quoted  for  M 
IVn  inch  cotton  CI.P.  northera  Europe 
(Northem  Europe  forward  price)  are  not 
available  during  that  period,  beginning 
with  the  first  week  covering  the  period 
Friday  through  Thursday  after  the  week 
which  indudes  April  15  in  which  both 
the  Northern  Europe  current  price  and 
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the  Northaib  Buropa  falWard  price  are 
availabla,  the  pnvaUing  world  moikal 
ptioe  ior  upland  oottoo  aball  ba  boaod 
upon  tba  ranih  oakulatod  by  Iba 
taUowing  proooduia: 

0)  Waaka  1  and  2:  (2  X  Northam 
Europe  cumni  piioa)  +  Northam 
Burap*  torwaid  prica/3. 

(U)  Waaks  3  and  4:  Noitbam  Bmopa 
canaot  piica  4- NotfaKn  Europe 
forward  Pitoa/2. 

(ill)  WMca  S  and  6:  Noidiam  Eun^ 
cunant  piica -t- (2  X  Nuftham  Euiopa 
forward  piioa)/3. 

(iv)  Weak  7  through  ^ily  31:  Northam 


(3)  The  prevailing  world  marloM  price 
for  upland  cotton  as  dotatminad  in 
•coordonca  with  paiagtaph*  (aXi)  or 
(aKZ)  of  this  aadko  Aoll  harainaftar  be 
lataiad  to  as  the  "Northam  Europe 
price." 

(4)  If  quotes  are  not  availabla  for  one 
or  mora  days  in  the  5-day  period,  the 
available  quotes  during  the  period  will 
be  used.  If  no  quotas  are  available 
during  the  Fri(ky  thnu^  Thursday 
pariod,  the  ptovaillng  world  morkat 
prioa  iholl  M  boaod  upon  the  boat 
ovallaUa  world  prioa  Informatioo,  as 
doMnninod  by  OQC 

(b)  Tho  prevoillng  worid  maiiot  price 
fta  upland  cotton,  sdjustod  in 
acccmance  with  paragraph  (c)  of  this 
aaction  (adjusted  worid  price),  shall  be 
applicable  to  the  1906  through  2002 
aopn  of  upland  cotton. 

(c)  The  adiustad  world  price  for 
upland  cotton  shall  equal  the  Northem 
Europe  price  as  datormined  in 
aooordance  with  paragraph  (a)  of  this 
■action,  adfustad  as  followa: 

(I)  The  Northam  Europe  price  shall 
be  ad)ustad  to  average  designated  U.S. 
spot  market  locatlan  by  daducting  the 
average  diOarencs  in  the  immedMaly 
preoedlm  52-week  pariod  between: 

(iXA)  ine  averaas  of  price  quotations 
for  the  U.S.  Msmphis  territory  and  the 
California/ Arizona  territory  as  quoted 
each  Thursday  for  M  IMu  inch  cotton 
CLF.  notthem  Europe  during  the  period 
when  only  one  daily  price  quiatatian  for 
such  gowths  is  avsiilable,  or 

(B)  The  avataga  of  the  currant 
shipment  prices  for  U.&  Memphis 
territory  and  thaCalifomia/Arizona 
territory  as  quoted  each  Thanday  for  M 
l%a  inch  cotton  CXF.  northem  Europe, 
during  the  period  when  both  current 
shipment  (Hioeaand  forward  shipment 
prices  ibr  such  growths  are  available: 
and 

(II)  The  average  price  of  M  IVa  inch 
(mJcrooaire  3.5  through  3.6  and  4J 
through  4.9.  strength  24  thiou^-^ 
graiaa  per  tax)  cotton  as  quoted  each 
Thursday  in  the  deaignatad  U,S.  spot 
maimota. 


(2)  The  pt^  ciotennino^  in 
occoiidanoo  with  poropaph  (cXD  of  this 
socdoo  shall  ba  adfuMd  to  raSact  dM 
price  of  Strict  Urn  Middling  (SIX)  IVi. 
inch  (microoaira  3.5  thioa^  3.6  and  4.3 
through  4.9.  straaglh  24  duoogh  25 
pama  per  tax)  cotton  (U.S.  boie  quality) 
by  daducUna  the  difiaranco.  as 
announced  by  COC.  between  the 
applicable  loan  rate  far  a  cn>p  of  upland 
oOOaa  for  M  l%i  inch  (micronaira  3.5 
Ihiough  3.6  and  4.3  through  4.9. 
straagth  24  through  25  grama  par  tax) 
cotton  and  the  loon  rate  for  a  oop  of 
upland  cotton  of  the  U.S.  baie  quality. 

(3)Tba  prioa  dotamdnod  in 
aooordanoe  with  poiajoph  (cX2)  iholl 
be  adjusted  to  avoraga  US.  locatian  by 
daducting  the  dlBoranoe  between  the 
average  loan  rate  for  a  crop  of  upland 
cotton  of  the  U.S.  base  quality  in  the 
designated  U.S.  spot  morkate  and  the 
correapottding  crop  year  nadoaal 
average  loan  rate  for  a  crop  of  ufiland 
cotton  of  the  U.S.  baaa  quality,  as 
aimouoced  by  OCC 

(4)(i)  The  prevailing  world  market 
price,  as  adjusted  in  aooonlanoa  with 
paragraphs  (c)(1)  throudi  (cX3),  may  be 
further  adiustad  if  it  is  dalaraiined  that: 

(A)  Sua  price  is  lees  than  115 
percent  of  tns  current  crop-yaar  loan 
level  for  U.S.  base  quality  cotton,  and 

(B)  The  Friday  duough  Thutaday 
avenge  price  quotation  ftff  the  lovraat- 
priced  United  States  growth  at  quoted 
for  M 1  VSa  inch  cotton  CLF.  northam 
Europe  (U.S.  Northem  Europe  price)  la 
greetor  than  the  average  of  the 
ouolatiaaa  for  the  preceding  Friday 
tnrough  lliuiaday  for  the  slowest- 
priced  growths  of  the  growths  quoted 
forM  1%>  inch  cotton  CLF.  northera 

(ii)  During  the  pariod  when  both 
current  shipoient  prices  and  forward 
shipoMBt  inicas  are  available  for 
growths  quoted  far  M  l%a  inch  cotton 
CLF.  nosthem  Europe,  the  U.S. 
Notthem  Europe  price  provided  in 
paragr^>h  (cK4HiXB)  shaU  be 
determined  as  followa:  Beginning  with 
the  week  covering  the  period  Friday 
through  7%ursday  which  includes  April 
15  or,  if  both  the  average  of  the  current 
shipment  pricea  for  the  preceding 
Friday  through  Thuraday  of  the  lowest- 
priced  United  States  growth  as  quoted 
for  M  1%3  inch  cotton  CXF.  northera 
Europe  (U.S.  Northera  Europe  currant 
price)  and  the  average  of  the  forward 
shipment  prices  for  the  preoeding 
Friday  through  Thutaday  otthe  lowesb 
priced  United  States  growth  quotedfbr 
M  l%i  inch  cotton  CLF.  norUiora 
Europe  (U.S.  Northern  EQttjpe  forward 
ptic^  are  not  availabla  during  that 
period,  begiiming  with  the  first  week 
coveting  the  pariod  Pridaythrou^ 


Thatadoyiilter  dM  week  fvfaich  indudaa 
April  15  in  wfaidi  both  the  averse  of 
tba  U.S.  Northern  Boiopaciiiient  ptioe 
and  the  ■■■ogii  of  tho  U,S.  Northam 
Eurapo  forward  ptica  are  available,  Um 
laauit  calcnlatod  by  the  foBbwing 
proooduia: 

(A)  Waaks  1  and  2:  (2xU.S.  Notham 
Emopa  currant  inloaVf(U.S.  Northern 
Eunice  forward  price)  /3. 

(B)  Weeks  3  and  4:  (U.S.  Northem 
Eun^  current  prioe)+(U.S.  Northam 
Europe  forward  price)  /2. 

(C)  Wedca  5  and  6:  (U.S.  Northem 
Europe  current  prioa)+(2xU.S.  Northom 
Europe  forward  price)  /3. 

PI  Week  7  through  July  31:  U.S. 
Noithem  Europe  forward  price. 

(ill)  In  dalermliiing  die  U.S.  Northem 
EiDope  prioa  as  provided  in  paragraphs 
(cX4)0)OB)and(cH4KU): 

(A)  If  quotes  far  Mthor  the  U.& 
Mempbia  territory  or  the  CaUfbmia/ 
Ariaooa  territory  are  not  available  for 
any  weak,  the  avallahla  quotations  will 
baoaed. 

(B)  If  quotes  an  not  available  far  one 
or  mon  days  in  the  5-day  pariod,  the 
available  quotes  during  the  period  will 
beuaad. 

(C)  If  no  quotes  sre  svailable  for  either 
the  U.S.  Memphis  territory  or  the 
California/ Arizona  territory  during  the 
Friday  through  Thursday  period,  no 
adiu^bnant  will  be  made. 

(WXA)  The  edjustmeni  shall  be  based 
on  some  or  all  of  the  fallowing  date,  OS 
available: 

(I)  The  U.S.  shan  of  world  exports; 

M  Tba  current  level  of  cotton  export 

daa  end  shipments;  and 

(3)  Odiar  date  determined  by  OCC  to 
be  relevant  in  establiahing  an  accurate 
prevailing  world  market  price,  adjtisted 
to  United  States  quality  and  location. 

(B)  The  adjustinant  may  not  excaad 
tho  diSsnnoa  between  the  U.S. 
Northam  Europe  price,  as  determined  in 
par^rafdis  (c)(4)(i)  through  (c)(4)(iU), 
and  the  Notthem  Europe  price,  as 
determined  in  paragraph  (a). 

(d)  In  dstem^ning  the  average 
diSiranos  in  the  52-week  period  aa 
provided  in  paragraph  (c)(1): 

(1)  If  the  diSsrence  between  the 
average  price  quotetiona  for  the  U.S. 
Memphis.lerritory  and  the  Califaraia/ 
Arizona  territory  as  quoted  for  M  1^2 
inch  cotton  CIJ''.  northern  Europe  and 
the  average  price  of  M  1%:  inch 
(micronain  3.5  through  3.6  and  4.3 
through  4.S,  strength  24  through  25 
grams  per  tex)  cotton  as  quoted  each 
Thuraday  in  the  designated  U.S.  spot 
mariEOte  for  any  week  is: 

(1)  More  than  115  percent  of  the 
asUmatad  actual  cost  associated  with 
transporting  U.S.  cotton  to  northera 
Europe,  dien  lis  peatoeat  of  such  actual 
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catt  ahall  b*  sutatiliitad  in  Ben  tharaof 
fartucfawk, 

(il)  Lata  Ibn  8S  (MRMit  of  tlM 
-aitinatad  Ktual  ocMt  mociMad  with 
tniH|iaftiiig  ILS.  coMoo  to  oortlMni 
Europe,  Umo  89  pensent  of  nicfa  actual 
oo«  ifaall  be  aubatimted  in  lieu  Iheraof 
foranchwariL 

(2)  If  a  Thureday  price  quotatioo  for 
ajther  the  U^.  Momphls  temtoiy  or  the 
CaUfoRiia/ Arizona  teiritoty  ai  quoted 
forM  l%i  indi  cotton  CJ.F.  oorthani 
Eurape  is  not  available  for  any  weak. 
COD 

(ij  May  uae  the  available  noitlieni 
Europe  quotation  to  dataraiine  the 
diiiannca  between  the  avenge  prios 
quotationa  for  the  U.S.  Utnfbi* 
tenttory  and  the  CaUfaoila/Aiiaaa 
tarritoty  as  quoted  far  M  l^te  inch 
cotton  CI.F.  noitheni  Eurape  and  the 
avara^  price  of  M  IVa  inoi  (miciDoaiTe 
3  j  through  3A  and  4.3  thro««h  4.9. 
rtraoglh  24  through  ZSgraaa  per  tax) 
oottoo  aa  quoted  aadi  Thunday  in  the 
daiaignalad  U.S.  qxit  maifcala  for  tb« 
weat.  or 

(ii)  May  not  take  that  week  into 
oonaidafalion. 

(3)  If  Thursday  price  quotations  far 
any  weak  an  not  availahiB  far  aithar, 

(i)  both  die  Memphis  territory  and  the 
Cahfomia/Arixona  tenilory  as  quoted 
far  M 1  Vu  inch  cotton  CXF.  nocthem 
Europe,  or 

(ii)  the  average  price  of  M  IHainch 
(miaonaiie  3.5  through  3.B  and  4.3 
through  4.9.  strmgth  24  through  25 
grams  per  tax)  cotton  aa  quoted  in  the 
deaJgnatwdUAapotnuntats.  that  week 
will  not  be  taken  into  oaoaidaiatiaa. 

(e)  Tlteadiuatad  world  prfoe  far 
upland  cotton  aa  detiu  mined  in 
aoconianoe  with  paragraph  (c),  and  the 
amount  of  the  additianal  adiustmant  aa 
detennined  in  accordance  «rith 
paragraph  (f),  shall  be  announced,  to  the 
extentprat^icable.  at  S  p.ni.  eastern  time 
eech  Thunday  continuing  thnn^  the 
last  Thursday  of  July  2003.  In  the  event 
that  Thursday  is  a  noi-woikday,  the 
determination  will  be  announced,  to  the 
extent  practicable,  at  8  ajn.  aestem  time 
the  next  workday.  Tlie  adjusted  world 
price  and  the  smount  of  the  additional 
adjustment  will  he  eBacUve  upon 
announcement  and  will  remain  in  afisct 
for  a  period  u  announced  by  OOC 

(fKl)(i)  The  adjusted  world  prio,  as 
datarmlned  in  accordance  with 
parapaph  (c).  shall  be  subject  to  fiiitber 
adjuattMOts  as  provided  in  this  aactian 
with  raapact  to  all  quaUtiaa  of  upland 
cation  eUgible  for  loan  except  the 
following  gradea  of  upland  cotton  with 
a  staple  laqgth  of  1  Via  indi  arlonasr 

CA)  White  Gradee-Strict  Middlbg 
and  bsttar.  leaf  1  through  leaf  6: 
MMdling.  iaafl  throui^leaf  0;  SHict 


Low  kfidd]ing,1aaf  1  through  leal  6:  and 
Low  Middtlng,  laaf  1  through  leaf  5: 

(BlUghtSpoMedGradea    Strict 
MiddUi^  and  battar,  leaf  1  thraogh  laaf 
5;  NfiddUng.  leaf  1  throiKh  leaf  5;  and 
Strict  Low  Middling,  laail  thro<^  leaf 
4;  and 

(Q  ^xKtad  Gradaa    Strict  MiddHng 
and  batter,  leaf  1  tfanugii  leaf  2;  and 

(ii)  Grade  and  Staple  lai^  rauat  be 
determined  in  acootdance  wlOi  $  1427.9. 
If  no  such  (rfBdal  daaaiScatioa  is 
praaaotod.  the  ooana  count  adjustment 
shall  not  be  made. 

(2)  TIm  adjuatmant  far  upland  coHoo 
provided  for  by  paragiaph  (fKl)  shall  be 
detenninadby  aaducHng  tram  the 
adJDtiad  world  price: 

(U  Tha  dUfonnca  between  the 
Nortbam  Europe  price,  and 

(A)  Outing  the  peihx)  whan  only  one 
daily  price  quotation  for  eech  growth 
quoted  for  "coarse  count"  cotton  CJ.F. 
nortbana  Europe  is  available  the  average 
of  the  quoteUona  for  tike  oorreapoadlng 
Friday  tfarouah  Thursday  far  ths  three 
loweat-ptlcaa  growths  of  the  growths 
quoted  nr  "coarse  count"  cotton  CXF. 
nartham  Europe:  or 

CB)  During  the  period  whan  both 
currant  ahipment  prices  and  forwanl 
shipment  prices  are  available  for  the 
growths  quoted  for  "coarse  count" 
cotton  CXF.  northern  Europe,  the  result 
calculated  by  the  following  procedure; 
Beginning  with  the  first  week  covering 
the  period  Friday  through  Thunday 
which  includea  April  IS  or,  if  both  the 
average  of  the  cunant  shipmant  prices 
for  the  piaoeding  Friday  through 
Thunday  for  the  three  loweat-piioed 
growths  of  the  powths  quoted  fax 
"coaraa  ommt"  cotton  CXF.  northern 
Europe  (Northern  Europe  coarae  count 
current  price)  and  the  average  of  the 
forward  shipment  prices  for  the 
piaoeding  Friday  through  Thursday  for 
the  three  lowest-priced  groMrths  of  the 
growths  qtioted  for  "coeiae  count" 
cotton  CI.F.  northern  Europe  (Notthem 
Europe  coarse  count  forward  price)  ate 
not  available  during  that  period, 
beginning  with  the  first  vveek  covering 
the  period  Friday  through  Thursday 
after  the  week  which  includea  ApiU  IS 
in  which  both  the  Northein  Europe 
coarse  count  coirsnl  price  and  the 
Northern  Europe  coarse  count  forwanl 
price  are  availaUa: 

(1)  Weeks  1  and  2:  (2  "x"  Northern 
Europe  coarse  count  current  price)  -f 
Nortnetn  Europe  ooerse  count  forward 
prioa/3: 

(2)  Weeks  3  and  4:  Northon  Europe 
coarse  count  current  price  *  Noithem 
Europe  coarse  count  forward  prioe/2: 

(3)  Weeks  S  and  6:  Nartham  Europe 
coena  oaum  currant  price  ♦  (2  X 


NfHtfaani  Euroip^  Ua&aU'dbwltf'fariMM 
price)/3:  and 

(4)  Wealc  7  through  July  31:  The 
Noithem  Europe  cosna  coimt  forward 
price,  minus: 

(ii)  Tha  dlfiaianca  between  the 
apfriicabia  loan  rate  for  a  crop  of  upland 
cotton  for  M  IVa  inch  (aicranaire  3.5 
through  3.6  and  4.3  through  4.9, 
strsngth  24  duough  25  grams  per  tax) 
cotton  and  the  loan  rate  for  a  crop  of 
upland  cotton  (or  SLM  1  Vii  inch 
(mlcraBain  3.5  through  3.0  and  4.3 
through  4.9,  strangdi  24  through  25 
grams  per  tax)  cotton. 

(Ui)  The  result  of  the  calculatitm  as 
dateiminad  in  accordance  with  this 
parara>h  (fX2)  shall  hereinafter  ba 
nfatrad  to  as  the  "Noithem  Europa 
coarse  count  price." 

(3)  With  respect  to  the  dataiminatlon 
of  ti>e  Noithen  Eiuope  coerse  count 
price  in  accordance  with  peianaph 
(f)(2Ki): 

(i)  If  no  quotes  an  available  far  one 
or  moe  days  of  the  S-day  period,  the 
available  quotes  will  be  uaed: 

(ii)  If  quotas  far  three  growtiu  ara  not 
availabia  for  any  day  in  the  S-^by 
period,  diat  day  wUJ  not  be  taken  into 
conaidaration;  and 

(111)  If  quolea  for  three  growths  an  not 
available  for  at  least  three  days  in  tfap  5- 
day  period,  that  wedc  will  not  be  taken 
into  consideration,  in  which  case  the 
adjustment  determined  in  accordance 
with  paragraph  (0(2)  Cor  the  lateat 
available  week  will  continue  to  be 
applicable. 

(g)  If  the  6-tveek  transition  periods 
from  using  current  shipmant  prices  to 
using  forward  shipment  pricsa  in  die 
detarmination  of  the  Nartham  Europe 
price  in  accordance  with  paragraph 
(aX2).  and  the  Northern  Europe  coarse 
count  price  in  accordance  with 
paragraph  (i)(2)(i)(B)  do  not  begin  at  the 
same  time.  CCC  shall  use  either  current 
shipment  prices,  forward  shipment 
prices,  or  any  combination  thereof,.to 
determine  this  Northern  Europe  price 
and/or  the  Northern  Europe  coarse 
count  price  used  in  the  determination  of 
the  adjustment  far  uptand  cotton 
provided  for  by  paragiaph  (fHD  and 
determined  in  eccordanoe  witti 
paragraph  (0(2),  in  aider  to  prevent 
distoitioos  in  such  adjustment. 

(h)  The  actuated  world  price, 
determined  in  accordance  widi 
parapaph  (e),  shall  ba  subject  to  fiuthar 
adjuatsiants,  as  detennined  by  OCC 
based  upon  tha  Schedule  of  Premiums 
and  Discounts  and  the  location 
diSsiantials  applicable  to  each 
warehouse  locitiaa  aa  announosd  in 
aoconlaiice  with  the  loan  program  for  a 
cn^  of  upland  cotton. 
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The  infannation  collection 
requirements  mnt.in«.t  in  these 
remilatians  have  been  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  with  44  U.S.C  chapter  35 
and  CMS  Control  number  0580-0040, 
0560,  0074, 0560-0027,  and  0560-0054 
was  assigned. 

26.  Sec  1427.100  is  amended  by 
levisiiig  the  first  sentence  of  paragraph 
(a),  paiag^ph  (b)(1)  introductory  text, 
and  by  adding  a  new  paragraph  (bX3)  to 
teed  aa  fallo«vs: 


11417.100 

(a)  The  regulations  in  this  subpart  are 
applicable  during  the  period  beginning 
August  1, 1991,  and  ending  July  31, 
2003.  These  regulations  set  forth  the 
terms  and  oonmtions  under  which  the 
CCC  shall  make  payments,  in  the  form 
of  commodity  cratificstes  or  cash,  to 
eligible  domestic  users  and  exporters  of 
upland  cotton  who  have  entered  into  an 
Upland  Cotton  Domestic  User/Exporter 
Agnement  trith  CCC  to  participate  in 
tl»  upland  cotton  user  mariceting 
certificate  program  in  accordance  with 
Section  136(a)  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996. 

(b)(1)  During  the  period  beginning 
August  1, 1991,  and  ending  July  31, 
2003,  CCC  shall  issue  marketiiig 
certificates  or  cash  payments  to 
domestic  users  and  expoiten  in 
accordance  with  this  subpart  in  any 
week  following  a  consecutive  4-week 
period  in  which — 

(3)  Notwithstanding  the  provisions  of 
this  subpart,  uaer  manceting  certificate 
piopam  payments  shall  not  exceed 
$701,000,000  during  fiscal  yean  1996 
through  2002.  Any  outstanding 
obligations  incurred  by  CCC  to  exportera 
imder  this  program  before  April  5, 1996, 
will  not  be  subject  to  the  $701.000/XM 
limitation.  Obligations  incurred  by  OCC 
on  or  after  April  5, 1996,  will  be  charged 
against  the  $701,000,000. 

27.  Section  1427.101  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


f14Z7.101 

(a)  Tlw  upland  cotton  user  marketing 
certificate  program  shall  be 
administered  under  the  general 
supervision  of  the  Executive  Vice 
PnsidenI,  CCC  (Administrator,  FSA),  or 
a  designee  and  shall  be  carried  out  in 
the  field  by  FSA's  Kansas  Qty 
Commodi^  Office  (KOCO)  and  Kansas 
City  Management  Office  (KCMO). 


28.  Section  1427.103  U  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  followc 


<14I7.10S 

(a)  •  •  • 

(1)  Opened  by  an  eligiUe  domestic 
user  on  or  after  August  1, 1991,  and  on 
orbefdn  July  31.  2003,  or,  excluding 
cotton  covered  under  paragraph  (a)(2), 
exported  by  an  eligible  exporter  on  or 
after  July  18, 1996  and  on  or  before  July 
31,  2003.  during  a  Friday  through 
Thursday  period  in  which  a  payment 
rate,  determined  in  accordance  with 

S  1427.107,  is  in  eBecl,  and  which  meets 
the  requirements  of  paragraphs  (b)  and 
(c);  or 

(2)  Sold  for  export  by  an  eligible 
exporter  under  a  vnritten  contract 
entered  into  on  or  after  August  1,1991, 
and  prior  to  July  18. 1996  during  a 
Friday  through  Thursday  period  in 
which  a  payment  rate,  detennined  in 
accordance  with  S  1427.107.  is  in  eSsct 
and  which  is  contracted  for  delivery  by 
the  eligible  exporter  by  not  later  than 
September  30, 1996,  and  which  meets 
the  requirements  of  paragraphs  (b)  and 
(c). 

29.  Sec.  1427.107  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text,  (a)(l)(ii),  (a)(2)  introductory  text, 
(d)  introductory  text,  (e)  introductory 
text,  and  by  adding  (OdHiii)  to  reed  as 
follows: 


<14Z7.10r 

(a)  •  •   • 

(1)  For  exportera  for  cotton  shipped 
on  or  after  July  18, 1996  (excluding 
cotton  covered  under  paragraph  (al|(2)) 
and  for  domestic  uaen  for  bales  opened 
during  the  period — 

(i)  •  •  • 

(ii)  Beginning  the  Friday  through 
Thursday  week  after  the  week  in  which 
the  NEc  price  and  the  NEf  price  first 
become  available  and  ending  the 
lliursday  following  July  3 1 ,  the 
payment  rate  shall  be  the  difference 
between  the  USNEc  price,  minus  1.25 
cents  per  pound,  and  the  NEc  price  in 
the  fourth  week  of  a  consecutive  4-week 
period  in  which  the  USNEc  price 
exceeded  the  NEc  price  each  week  by 
more  than  1.25  cents  per  pound,  and  the 
AW?  did  not  exceed  the  current  crop- 
year  loan  level  for  the  base  quality  of 
upland  cotton  by  mora  than  130 
per:.ent. 

(ui)  *  •  • 

(2)  For  exportera  prior  to  July  18, 1996 
for  cotton  «4iich  is  contracted  for 
delivery  by  not  later  than  September  30. 
1996,— 


made  by  ejqiorters  prior  to  July  18. 
1996,  that  spedfy  ^pment  of  the 
cotton  by  not  later  than  September  30, 
1996,— 


(e)  For  VS.  cotton  sold  by  the 
exporter  under  an  optional  origjn 
contract  for  delivery  by  not  later  than 
September  30. 1996,  prior  to  July  18, 
1996,  the  payment  rate  •  •  • 

(0*  •  * 

(D*  *  • 

(ili)  Beginning  July  1 8. 1996.  if  no 
daily  quotes  are  available  for  the  entire 
5-day  period  for  either  or  both  the 
USNEc  price  and  the  NEc  pries,  the 
marketing  year  transition  shall  be 
implemented  immediately  as  provided 
for  in  paragraph  (c)(1). 

30.  Section  142^7.106  is  amended  by 
revising  persgrai^is  (c)(2),  and  (d)  and 
by  adding  paragraph  (cH3)  to  reed  as 
follows: 

11427.108    PaymtM. 

•        •        ■        •        • 

(c)  •  •  • 

(2)  From  August  1, 1991,  through  July 
17, 1996,  sold  by  the  exporter  on  the 
date  the  contract  for  sale  is  confirmed  in 
writing  and  which  is  contracted  for 
delivery  by  not  later  than  September  30, 
1996;  and 

(3)  Excluding  cotton  covered  under 
paragraph  (c)(2),  through  July  31. 2003, 
exported  by  the  exporter  on  the  date 
that  CCC  determines  is  the  date  on 
which  the  cotton  is  shipped. 

(d)  Payments  in  accordance  with  this 
subpart  ahall  be  made  available  upon 
application  for  payment  and  submission 
of  supporting  documentation,  including 
proof  of  purchases  and  consumption  of 
eligible  cotton  by  the  domestic  user  or 
proof  of  export  of  eligible  cotton  by  the 
exporter,  as  required  by  the  provisions 
of  the  Upland  Cotton  Domestic  User/ 
Exporter  Agreement  issued  by  OCC 

31.  Sec.  1427.109  is  amended  by 
revising  paragnj^  (a)(3)  to  rsed  as 
follows: 


(d)  Notwithstanding  any  other 
provision  of  this  section,  for  contracts 


11427.109    Contract  c 

(a)  •  •  • 

(3)  All  new  export  contracts  entered 
into  by  the  exporter  on  or  after  August 
30, 1991,  and  priorto  July  18.  1996 
which  are  for  delivery  by  not  later  than 
September  30. 1996. 

32.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  t>— Heguiatlene  lof  Bie  naeourae 

Seed  Cotton  Loan  Progam 

Sac 

1427.160    Applicability. 

1427.1B1    Administntioa. 
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1427.162 
1427.163 
1427.164 
1427.165 
1427.166 
1427.167 
1427.168 
1427.166 
14X7.170 
1427.171 
1427.172 
1427.17S 
1427.174 
1427.17S 


Dgfiattiaaa. 

BU^fala  prodooar. 
Bli^le  MMl  coOoa 
bwinncB. 


IRMamdl 

Fm*.  cliagn,  and  iatCTHL 

QuooiitT  br  loan. 

ApptDvad  Mon]^ 

Sadiaoant 

Fondoaun. 

Maturity  of  Mad  cottoB  loaaa. 

LUbUity  of  tha  pfoduor. 


(■)  The  ragiUatians  in  this  lubpait  an 
applicable  to  the  1996  through  2002 
crops  of  upland  and  extra  long  alaple 
teed  cotton.  Theae  ragulatiaas  aet  foith 
the  term*  and  cooditiana  undar  which 
recoune  aeed  cotton  loana  shall  be 
laada  available  by  the  Commodity 
Credit  Coqwcation  ("COC').  Such  loans 
will  be  avillabia  through  March  31  of 
the  year  following  the  ralendar  year  in 
wfakji  such  crop  is  nonnally  harveated. 
COC  may  diange  the  loan  availability 
period  to  oonforn  to  State  or  locally 
imposed  quarantinea.  Additioaal  terms 
and  conditions  are  aet  forth  in  the  note 
and  security  agreement  which  muat  be 
executed  by  a  producer  in  oidar  to 
receive  such  loans. 

-  (b)  Loan  ratss  and  the  forma  which  are 
used  in  administering  the  recoune  seed 
cotton  loan  program  for  a  crop  of  cotton 
are  available  In  State  and  county  Farm 
Service  Agency  (FSA)  ofBees  (State  and 
county  officaa,  respectivaly).  Loan  ratee 
shall  be  beaad  upon  the  location  at 
which  the  loan  collateral  is  stond. 

(c)  A  produoarmuat,  unlaaa  otharwiae 
authoriaed  I7  OOC,  reouaat  the  loan  at 
the  county  office  whichf  in  accordance 
with  iMit  718  of  this  title,  is  responsible 
for  administering  programs  for  ma  fium 
on  which  the  cottoa  «»as  produced.  A 
CMA  must,  unlaaa  otharwiae  authoriaad 
by  CCC,  reqneat  the  loan  at  a  central 
county  office  dealgnatad  by  the  Slate 
committee.  All  note  and  aacurity 
agreements  and  related  dociunants 
neuBMary  fnr  tKa  «<iinini«tTy>)nn  of  fhg 
recourse  seed  cotton  loan  program  shall 
be  prescribed  by  CCC  and  shiS  be 
available  at  Stataand  county  offloas. 

(d)  Loans  ahalLnot  be  avallabia  tar 
aaed  cotton  produced  on  land  owned  or 
otherwise  in  the  possession  of  the 
United  States  if  such  land  is  occupied 
without  the  conaenbof  the  United 
States. 

(a)  The  recoune  aeed  cotton  loan 
program  which  is  applicable  to  a  crop 
of  cotton  shall  be  administeied  under 


the,  gsnaiai  aaperriaiin  of  the  Eaacutive 
Vies  Fiaaldant.  OCC  (Adrainiabitor. 
FSA),  or  a  dadBMe  and  afaaU  be  carried 
out  in  the  field  by  State  and  county  FSA 
committaea  (Stats  and  county 
committees,  respectively). 

(b)  State  and  county  committees,  and 
representatives  and  emplc^eee  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  proviaiaoa  of  ths 
rsBulationa  of  thia  aubgart. 

Tc)  Ths  Stale  ccmmittee  shall  lake  any 
action  raqulrad  by  theae  regulationa 
which  haa  not  bean  taken  ^  the  county 
committee.  The  Stats  committee  shall 
also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  an  action  taken  by 
such  county  committee  which  is  not  in 
accordance  with  the  regulations  of  this 
subpart:  or 

(2)  Require  a  county  committee  to 
writhhold  taking  any  action  which  ia  not 
in  accordance  with  ths  jegalstiaas  of 
this  subpart. 

(d)  No  provision  ar  dslsgation  harain 
to  a  Stats  or  county  cosnmittee  shall 
preclude  the  Executive  Vice  President, 
OCC  (Administrator,  FSA),  or  a  rinsigiMtfi 
from  determining  any  question  ariaing 
undsr  ths  recouras  aeed  cotton  pgrogtam 
or  from  revaning  or  modifying  any 
determination  mads  by  ths  Stats  or 
counhroommlHee. 

M  ths  Deputy  Administntor,  FSA, 
may  authoriae  State  or  county 
oommitlsss  to  waive  or  modify 
deedlinee  and  other  program 
requirements  in  cases  where  lataness  or 
Crilun  to  meet  such  other  requirements 
•  does  not  adversefy  affect  the  operation 
of  the  recourse  seed  cotton  loan 


program. 

(0  A  representative  of  CCC  may 
execute  loan  applications  and  reUted 
documents  only  under  the  terms  and 
conditions  determined  and  announced 
by  CCC  Any  such  document  which  is 
not  exaouted  in  aocordanoe  with  such 
tCTnfs  and  oonditiaiw,  including  any 
purported  execution  prior  to  the  date 
authorized  by  CCC,  shall  be  null  and 
void. 


|14t7'.1tt 

Section  1427.3  of  this  part  shall  be 
applicabis  to  this  subpart 


11427.163 

(a)  A  producer  or  the  producer's  agent 
shall  request  a  loan  at  the<connty  omoe 
for  ths  coimty  which,  in  aocordanoe 
with  part  7ia  ofihia  title,  is  raaponaible 
-for  adbiiniatating  pnipama  far  the  ium 
on  wUcfa'ths  cotton  wss  produced  and 
which  will  aaaisi  ths  producsr  in 
complsting  ths  loan  documenta,  except 
that  CMA's  designated  by  producers  to 
obtain  loans  in  their  behalf  may,  miless 


otharwiae  authorized  by  OOC  obtain 
loana  through  a  central  county  oEBos 
daaignaled  by  the  State  committee. 

(blDisburMmsnt  of  escfa  losn  will  be 
msds  by  the  counfy  office  of  the  county 
which  is  responaibis  Cor  administering 
programs  for  ths  form  on  wUdi  ttie 
cotton  was  produced,  except  that  CMA's 
daaignatsd  by  producen  to  obtain  loans 
in  their  behalf  mar,  unlaaa  othorwiss 
authoriaad  by  OOC,  obtain  disburaamsnt 
of  loans  at  a  oaalral  county  office 
dssigoated  by  the  Slate  oommittae. 
Service  charges  shall  be  deducted  from 
the  loan  ptooseds.  The  producer  or  the 
producer's  agent  shall  not  preaent  the 
loen  documerrts  for  disbursement  unless 
the  cotton  is  in  existence  and  in  good 
oondiUon.  If  the  cotton  is  not  in 
existencs  and  in  good  condition  at  ths 
tims  of  disburaament,  the  producer  or 
the  agent  siiall  immediately  return  the 
check  issued  in  payment  <rf  the  loan  or, 
if  the  check  has  Dssn  nsgotiatsd,  ths 
total  amount  diabuned  undsr  this  loan, 
and  charges  phis  interest  shall  be 
refunded  promptly. 


11427.164 

(e)  An  aligibls  producer  of  a  crop  of 
cotton  shall  be  a  paraoa.(i.a.,  an 
individual,  partnership,  asaodation, 
corporation,  CMA  estate,  trust.  State  or 
political  subdivision  or  agency  thereof, 
or  ethar  legal  entity)  whidi: 

(1)  Produces  suai  a  crop  of  cotton  as 
a  landowner,  landlord,  tenant,  or 
sharecropper, 

(2)  MeeU  the  requirements  of  this 
part:  and 

(3)  Meets  the  raquirementa  of  parts  12 
and  718  of  this  title,  ac|d  part  1412  of 
this  chapter. 

(b)  A  receiver  or  trustee  of  an 
inaolvent  or  bankrupt  debtor's  estate,  an 
executor  or  an  adniinistrator  of  a 
deceased  person's  estate,  a  guardian  of 
an  estate  of  a  ward  ocan  incompetent 
psrson,  and  trustees  of  a  trust  estate 
shall  be  considered  to  represent  the 
insolvent  or  banlcrupt  deotor,  the 
deceesed  person,  the  ward  or 
incompetent,  and  the  beneficiaries  of  a 
bust,  respactivsly,  and  the  production 
of  ths  tsosiver,  executor,  administrator, 
guardian,  or  trustee  shall  be  conaidsred 
to  be  the  production  of  the  person  or 
eslBtenprasentsd  by  the  receiver, 
executor,  administntor,  guardian,  or 
trust.  Loan  and  loan  deficiency  payment 
documents  executed  by  any  sucn  paiaaa 
wiU  be  accepted  by  CCC  only  if  they  an 
legally  valid  and  such  person  haa  the 
aiithorify  to  sign  the  applicable 
documsnta. 

(c)  A  minor  who  is  otherwise  an 
el^Sils  producsr  shall  be  eligible  to 
receive  loans  only  if  the  minor  meets 
one  of  the  following  requirements: 
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(1)  The  light  of  majority  has  been 
ooofaned  on  the  minor  by  court 
proceedings  or  by  statute: 

(2)  A  guardian  haa  been  appointed  to 
manage  the  minor's  property  and  ths 
applicable  loan  documents  are  signed 
by  the  guardian: 

(3)  Any  note  and  sscurify  agteament 
sigrted  by  ths  minor  is  cosignsd  by  a 
pencm  determined  by  the  county 
committee  to  be  financially  reqmnsible: 
or 

(4)  A  bond  ia  fumiabed  under  which 
a  surety  guarantees  to  protect  CCC  from 
any  Ion  incurred  for  i^ch  the  minor 
would  be  liable  had  the  minor  been  an 
adulL 

(d)  Two  or  more  pioducara  may 
obtain  a  single  joint  loan  with  respect  to 
cotton  which  is  stored  in  an  approved 
storage  if  the  cotton  is  jointly  owned  by 
such  producers.  The-cotton  may  have 
been  produced  by  two  or  more  eligible 
producers  on  one  or  more  farms. 

(e)  A  CMA  may  obtain  loans  on  ths 
eligible  production  of  such  cotton  vrith 
respect  to  such  cotton  on  behalf  of  the 
members  of  the  CMA  who  are  eligible  to 
receive  loans  for  a  crop  of  cotton.  For 
purpoees  of  this  subpart,  the  term 
"producer"  incltides  a  CMA. 

I14Z7.16B    ElgMeaasdeolloci. 

(a)  Seed  cotton  pledged  as  collateral 
for  a  loan  must  be  tendered  to  OCC  by 
an  eligible  producer  and  must: 

(1)  Be  in  existence  and  in  good 
condition  at  the  time  of  disborsemeot  of 
loan  proceeds: 

(2)  Be  stored  in  identity-preserved  lots 
in  approved  storage  meeting 
requirements  of  $  1427.171: 

(3)  Be  insured  at  the  full  loan  value 
against  loss  or  damage  by  Bn: 

(4)  Not  have  been  sold,  nor  any  sales 
option  on  such  cotton  granted,  to  a 
buyer  under  a  contract  which  provides 
that  the  buyer  may  direct  the  producer 
to  pledge  the  seed  cotton  to  OCC  as 
collateral  for  a  loan; 

(5)  Not  have  been  previously  sold  and 
repurchased:  or  pledged  as  collateral  for 
a  CCC  loan  and  redeemed; 

(6)  Be  production  from  acreage  that 
has  been  reported  timely  in  accordance 
with  part  718  of  this  Utie:  and 

(7)  For  upland  cotton,  be  production 
bom  a  form  with  b  production  flexibility 
contract  in  accordance  with  part  1412  of 
this  chapter. 

(b)  The  quality  of  cotton  which  may 
be  pledged  as  collateral  for  a  loan  shall 
be  the  estimated  quality  of  lint  cotton  in 
each  lot  of  seed  cotton  as  determined  by 
the  county  office,  except  that  if  a  control 
sample  of  the  lot  of  cotton  is  clasaed  by 
an  Agricultural  Marketing  Service 
(AMS),  Cotton  Classing  Office  or  other 
entity  approved  by  OCC,  the  quality  for 


the  lot  shall  be  the  quality  shotvn  on  the 
applicable  documentation  issued  for  the 
control  sample. 

(c)  To  be  eligible  for  lx>an,  the 
beneficial  interest  in  the  seed  cotton 
must  be  in  the  producer  who  is  pledging 
the  seed  cotton  as  collateral  for  a  loan 
as  provided  in  §  1427.S(c). 


fl4Z7.18( 

The  seed  cotton  must  be  insured  at 
the  full  loan  value  against  loss  or 
damags  by  firs. 

f14Z7.1C7    Usn*. 

If  there  are  any  liens  or  enctunbrancaa 
on  *be  seed  cotton  tendered  as  collateral 
for  a  loan,  waivera  thai  fully  protect  the 
interest  of  CCC  must  be  obtained  even 
though  the  liens  or  encumbrances  are 
satisfied  from  the  loan  proceeds.  No 
additional  liens  or  encumbrances  shall 
be  placed  on  the  cotton  aflsr  the  losn  is 
approvsd. 

$1417.168    pissiwH 


1 1427.161 

(a)  A  producer  shall  pay  a 
rujnrefiindahle  loan  service  fee  to  COC  at 
a  rate  determined  by  COC 

(b)  Interest  which  accrues  with 
respect  to  a  loan  shall  be  determined  in 
accordance  with  part  1405  of  thia 
chapter. 


11437.170 

(e)  The  quantity  of  lint  cotton  in  each 
lot  of  seed  cotton  tendeied  for  loan  shall 
be  determined  by  the  county  office  by 
multiplying  the  weight  or  estimated 
vrei^t  of  seed  cotton  by  the  lint  turnout 
factor  determined  in  accordance  with 
paragraph  (b). 

(brTfie  lint  turnout  foctor  for  any  lot 
of  seed  cotton  shall  be  the  percentage 
determined  by  the  county  committee 
representative  during  the  initial 
inspection  of  the  lot.  If  a  control  portion 
of  the  lot  is  weighed  and  ginned,  the 
turnout  factor  determined  for  the 
portion  of  cotton  giimed  will  be  used  for 
the  lot.  If  a  control  portion  is  not 
weighed  and  ginned,  the  lint  turnout 
factor  shall  not  exceed  32  percent  for 
machine-picked  cotton  and  22  percent 
for  machine-stripped  cotton  unless 
acceptable  proof  is  furnished  showing 
that  the  lint  turnout  factor  is  greater. 

(c)  Loans  shall  cot  be  made  on  mora 
than  a  percentage  established  by  the 
county  committee  of  the  quantity  of  lint 
cotton  determined  as  provided  in  this 
section.  If  the  seed  cotton  is  weighed, 
the  percentage  to  be  used  shall  not  be 
more  than  95  percent.  If  the  quantity  is 
determined  by  measiuemant,  the 
percentage  to  be  used  shall  not  be  more 
than  90  percent.  The  percentage  to  be 
used  in  determining  the  maximum 


quantity  for  any  loan  may  be  reduced 
below  such  percentages  by  the  county 
committee  when  determined  necesaary 
to  protect  the  interesta  of  CCC  on  the 
bsais  of  one  or  more  of  the  following 
riskfacton: 

(1)  Condition  or  suitabilify  of  the 
storage  site  or  structure: 

(2)  Condition  of  the  cotton: 

(3)  LocsUon  of  the  storage  site  or 
structure:  and 

(4)  Other  bctors  peculiar  to 
individual  forms  or  producen  wiiidi 
related  to  the  preservation  or  safofy  of 
the  loan  collateraL  Loans  may  be  made 
on  a  lower  percentage  basis  at  the 
producer's  request. 

11427.171  Approved  atorapa. 
Approved  storage  shall  consist  of 

storage  located  on  or  off  the  producer's 
form  (excluding  public  warehouses) 
which  is  determined  by  a  coimly 
committee  repreaentative  to  afford 
adequate  protection  against  loss  or 
damage  and  which  is  located  within  a 
reasonable  distance,  as  determined  by 
CCC,  from  an  approved  gin.  If  the  cotton 
is  not  stored  on  the  producer's  form,  the 
producer  must  furnish  satisfactory 
evidence  that  the  producer  has  the 
authority  to  store  the  cotton  on  such 
property  and  that  the  owner  of  such 
property  has  no  lien  for  such  storage 
against  the  cotton.  The  producer  must 
provide  satisfoctory  evidence  that  the 
producer  and  any  person  having  an 
interest  in  the  cotton  including  COC, 
have  the  right  to  enter  the  premises  to 
inspect  and  examine  the  cotton  and 
shall  permit  a  reasonable  time  to  such 
persona  to  remove  the  cotton  from  the 
premises. 

11427.172  8i«iSHBt 

(a)  A  producer  may,  at  any  time  prior 
to  maturify  of  the  loan,  obtaia  releaae  of 
all  or  any  part  of  the  loan  seed  cotton 
by  paying  to  OCC  the  amount  of  the 
loan,  phis  interest  and  charges. 

(b)(1)  A  producer  or  the  producer's 
agent  diall  not  remove  from  storage  any 
cotton  which  is  pledged  as  collateral  for 
a  loan  until  prior  written  approval  has 
been  receivcMJ  from  CCC  for  removal  of 
such  cotton.  If  a  producer  or  the 
producer's  agent  obtains  such  approval, 
they  may  remove  such  cotton  from 
storage,  sell  the  seed  cotton,  have  it 
ginned,  and  sell  the  lint  cotton  and 
cottonseed  obtained  therefrom.  The 
giimer  shall  infonn  the  county  office  in 
writing  immediately  after  the  seed 
cotton  removed  from  storage  has  been 
giimed  and  furnish  the  county  office  the 
loan  number,  producer's  name,  and 
applicable  gin  bale  numbers.  If  the  seed 
cotton  is  removed  from  storage,  the  loan 
principal  plus  interest  and  charges 
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tbeteon  miat  be  satisfied  not  later  than 
the  earlier  ot 

(i)  The  date  established  by  the  couBty 
conunittee; 

(li)  S  days  after  the  date  of  the 
pitxlucar  received  the  AMS 
classification  in  accordance  with 
§  1427.9  (and  the  warehouse  receipt,  if 
the  cotton  is  delivered  lo  a  warehouse), 
fepiesentlng  such  cotton;  or 

(iii)  The  loan  maturity  date. 

(2)  If  the  seed  cotton  or  lint  cotton  is 
sold,  the  loan  principal,  interest,  and 
diaraas  must  be  satisfied  immediately. 

(SfA  producer,  excerpt  a  CMA.  may 
obtain  a  nanracourse  loan  or  loan 
deficiency  payment  in  accottiance  vrith 
subpart  A  of  this  pert,  on  the  lint  cotton, 
but: 

(i)  The  loan  principal,  interest,  and 
charges  on  the  seed  cotton  must  be 
satidSed  from  the  proceeds  of  the 
nonrecourse  loen  in  socordanoe  with 
subpait  A  of  this  part;  or 

(ii)  The  loan  dradency  payment  must 
be  applied  lo  the  loan  ptincdpal, 
interest,  and  charges  on  the  outstanding 
seed  cotton  loan. 

(4)  A  CMA  must  repay  the  seed  cotton 
loan  principal,  interest,  and  ahaigas 
before  pledging  the  cotton  for  a 
nonrecourse  loan  or  before  a  loan 
deficiency  payment  can  be  approved  in 
accordance  with  subpart  A  of  this  part, 
oo  the  lint  cotton.  If  CMA's  authorized 
by  producers  to  obtain  loaiu  in  their 
behalf  remove  seed  cotton  from  storage 
prior  to  obtaining  approval  to  move 
such  cotton,  such  removal  ahall 
constitute  conversion  of  such  cotton 
unless  the  CMA: 

(i)  Notifies  the  cotmty  office  in 
writing  the  following  morning  by  mail 
or  otherwise  that  such  cotton  has  been 
moved  and  is  on  the  gin  yarti; 

(ii]  Furnishes  CCC  an  irrevocable 
latter  of  oedit  if  requested:  and 

(iii)  Kepays  the  loan  principal,  plus 
interest  and  charges,  witfair>  Ine  time 
specified  by  the  county  committee. 

(5)  Any  removal  fixim  storage  shall  not 
be  deemed  to  constitute  a  release  of 
CCC's  security  interest  in  the  seed 
cotton  or  to  release  the  producar  or 
CMA  bom  liability  for  the  loan 
prindpel,  interest,  and  charges  if  full 
pajrment  of  such  amount  is  not  received 
by  the  county  office. 

(c)  If,  either  before  or  after  maturity, 
the  producer  discovers  that  the  oottm  is 
going  out  of  condition  or  is  in  danger  of 
going  out  of  condition,  the  producer 
shall  immediately  notify  the  county 
office  and  confirm  such  notice  in 
writing.  If  the  county  committee 
determines  that  the  cotton  is  going  out 
of  condition  or  is  in  danger  of  going  out 
of  condition,  the  county  committee  will 
call  for  repayment  of  the  loan  principal. 


plus  interest  and  charges  on  or  before  a 
^Mdfied  date.  If  the  producer  does  not 
rapay  the  loan  or  have  the  cotton  giimed 
and  obtain  a  nonrecoutae  loan  in 
accordaxu:e  with  subpart  A  of  this  part 
on  the  lint  cotton  pniduced  theraErom 
within  the  period  as  specified  by  the 
county  committee,  the  cotton  shall  be 
considered  abandoned. 

(d)  If  the  producer  has  control  of  the 
storage  site  and  if  the  producer 
subsequently  loses  control  of  the  storage 
site  or  there  is  danger  of  flood  or 
damage  to  the  seed  cotton  or  storage 
structure  making  contlnuBd  storage  of 
the  cotton  unaafs.  the  producer  shall 
immediataly  aitfaar  repay  the  loan  or 
move  the  aaed  cotton  to  the  nearest 
approved  gin  for  ginning  and  shall,  at 
the  same  time,  inform  the  county  office. 
If  the  producer  does  not  do  so,  the  seed 
oottoa  shall  be  considered  abandoned. 


11427.173 

Any  seed  cotton  pledged  as  collateral 
for  a  loan  which  is  abandoned  or  which 
has  not  been  gixmed  and  pledged  as 
collateral  for  a  nonrecourse  loan  in 
accordance  with  subpart  A  of  this  part 
by  the  seed  cotton  loan  maturity  date 
may  be  removed  bom  storage  by  CCC 
and  ginned  and  the  resulting  lint  cotton 
warehoused  for  the  accoimt  of  CCC  The 
lint  cotton  and  cnttonseed  may  be  sold, 
at  such  time,  in  such  manner,  end  upon 
such  terms  as  CCC  may  determine  at 
public  or  private  sale.  CCC  may  become 
the  purchaser  of  the  whole  or  any  part 
of  such  cotton  and  cottonseed.  If  the 
proceeds  received  from  the  sales  of  the 
cotton  are  less  than  the  amount  due  on 
the  loan  (including  principal,  interest, 
ginning  charges,  and  any  other  chaises 
incurred  by  CCC),  the  producer  shaU  be 
liable  for  such  difference.  If  the 
proceeds  received  from  sale  of  the 
cotton  are  greater  than  the  sum  of  the . 
amount  due  phis  any  cost  incurred  by 
CCC  in  conducting  the  sale  of  the 
cotton,  the  amount  of  such  excess  shall 
be  paid  to  the  producer  or,  if  applicable, 
to  any  secured  creditor  of  the  producer. 

11437.174    MahHllyo*  seed  cotton  kwna. 
Seed  cotton  loans  mature  on  demand 
by  CCC  but  no  later  than  May  31 
following  the  calaadar  year  in  whidi 
such  crop  is  normally  harvested. 

f14I7.17S   UablMyo««Mpraduoar. 

(a)(1)  If  a  producer  makes  any 
fraudulent  representation  in  obtaining  a 
loan,  maintaining  a  loan,  or  settling  a 
loan  or  if  the  producer  disposes  of  or 
moves  the  loan  collateral  without  the 
prior  approval  of  CCC,  such  loan 
amount  shall  be  refunded  upon  demand 
by  CCC  The  producer  shall  be  liable  for: 

(i)  The  amount  of  the  loan; 


(ii)  Any  additional  amounts  paid  by 
CCC  with  respect  to  the  loan; 

(iii)  All  other  costs  which  CCC  would 
not  have  incurred  but  for  the  fraudulent 
representation  or  the  unauthorized 
disposition  or  movement  of  the  loan 
collateral: 

(iv)  Applicable  interest  on  such 
amounts;  and 

(v)  Liquidated  damages  in  accordance 
with  paragraph  (e). 

(2)  Notwithstanding  any  provision  of 
the  note  and  security  agreement,  if  a 
producer  has  made  any  such  fraudulent 
representation  or  if  the  producer  has 
disposed  of,  or  moved,  the  loan 
collateral  without  prior  written  approval 
from  CCC,  the  value  of  such  collateral 
acquired  by  OCC  shall  be  equal  to  the 
sales  price  of  the  cotton  less  any  costs 
incuimd  by  COC  in  completing  the  sale. 

(b)  U  the  amount  disbursed  under  a 
loan,  or  in  settlement  thereof,  exceeds 
the  amount  authorized  by  this  subpart, 
the  ptt>ducer  ahall  be  liable  for 
repayment  of  such  excess,  plus  interest 
In  addition,  seed  cotton  pledged  as 
collateral  icr  such  loan  shall  not  be 
nleasad  to  the  producer  until  such 
excess  is  repaid. 

(c)  If  the  amount  collected  from  Iha 
producer  in  satisfaction  of  the  loan  is 
less  than  the  amount  required  in 
accordance  with  this  subpait,  the 
producer  shall  be  personally  liable  for 
repayment  of  the  amount  of  such 
deficiency  plus  applicable  interest. 

(d)  If  more  than  one  producer 
executes  a  note  and  security  agreement 
■vnth  CCC  each  such  producer  shall  be 
jointly  and  severally  liable  for  the 
violation  of  the  terms  and  conditions  of 
the  note  and  security  agreement  and  the 
rsgulstians  set  forth  in  this  subpart. 
Each  such  producer  shall  also  remain 
liable  for  repayment  of  the  entire  loan 
amount  until  the  loan  is  fully  repaid 
without  regard  lo  such  producer's 
claimed  share  in  the  seed  cotton 
pledged  as  collateral  for  the  loan.  In 
addition,  such  producer  may  not  amend 
the  note  and  security  agreement  with 
respect  lo  the  producer's  claimed  share 
in  such  seed  cotton,  after  execution  of 
the  note  and  security  agreement  by  (XC 

(e)  The  producer  and  CCC  agree  that 
it  will  be  difficult,  if  not  impossible,  to 
prove  the  amount  of  damages  to  CCC  if 
a  prxxlucer  makes  any  fraudulent 
representation  in  obtaining  a  loen  or  in 
maintaining  or  settling  a  loan  or 
disposing  of  or  moving  the  collateral 
without  the  prior  approval  of  CCC 
Accordingly,  if  CCC  or  the  county 
committee  determines  that  the  producer 
has  violated  the  terms  or  conditions  of 
the  note  and  security  agreement, 
liquidated  damages  shall  be  assessed  on 
the  quantity  of  the  seed  cotton  which  is 
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involved  in  the  violation.  If  COC  or  the 
county  committee  detarminaa  the 
producer 

(1)  Acted  in  good  hith  when  the 
violation  occurred,  liquidated 
will  be  assessed  by  multiplying  the 
quantity  involved  in  the  violatioa  by: 

(i)  10  percent  of  the  loan  rate 
applicable  to  the  loan  note  for  the  fital 
offense; 

(ii)  25  percent  of  the  loan  rate 
applicable  to  the  loan  note  for  the 
second  offense;  or 

(2)  Did  not  act  in  good  hitfa  with 
regard  lo  the  violation,  or  for  cases  other 
than  first  or  second  oQense,  liquidated 
damages  will  be  assessed  by  multiplying 
the  quantity  involved  in  the  violation  by 
25  percent  of  the  loan  rate  applicable  to 
the  loan  note. 

(f)  For  first  and  second  offenses,  if 
CCC  or  the  county  committee 
determines  that  a  producer  acted  in 
good  bith  when  the  violaban  occurred, 
the  county  committee  shall: 

(1)  Require  repayment  of  the  loan 
principal  applioble  lo  the  loan  quantity 
affected  by  the  violation,  and  charges 
plus  interest  applicable  to  the  amount 
repaid; 

(2)  Assess  liquidated  damages  in 
accordance  with  paragraph  (e);  and 

(3)  If  the  producer  fails  lo  pay  such 
amount  within  30  calendar  days  from 
the  date  of  notification,  call  the 
applicable  loan  involved  in  the 
violation. 

(g)  For  cases  other  than  first  or  second 
offenses,  or  any  offense  for  which  CCC 
or  the  county  committee  cannot 
determine  good  faith  when  the  violation 
occurred,  Ihe  county  committee  shall: 

(1)  Assess  liquidated  damages  in 
accordance  with  paragraph  (e); 

(2)  Call  Ihe  applicable  loan  involved 
in  the  violation. 

(h)  If  CCC  or  the  county  committee 
determines  that  the  producer  has 
committed  a  violation  in  accordance 
with  paragraph  (e),  the  county 
committee  shall  notify  the  producer  in    ' 
writing  that: 

(1)  'The  producer  has  30  calendar  days 
lo  provide  evidence  and  information  to 
the  county  committee  regarding  the 
drcumstainces  which  caused  Ihe 
violation,  and 

(2)  Administrative  actions  will  be 
taken  in  accordance  with  paragraphs  (f) 
or  (g). 

(i)  Any  or  all  of  Ihe  liquidated 
damages  assessed  in  accordance  with 
the  provision  of  paragraph  (e)  may  be 
waived  as  deteimined  by  OCC 

PAim49&-OAIRY  PrKXHiCTS 

33.  The  authority  dlalion  for  7  CFR 
part  1430  is  revised  to  read  as  follows: 


Aalbcittr  7  UAC  7251  and  TJ52:  taA  15 
U.S.C  714b  and  714c. 

M14M46O-141O470    (RanKMsd) 

34.  The  subpait  titled  "Iteiiy 
Terminadoa  Program"  (5S  1430.450- 
1430.470)  is  removed. 

35.  The  subpart  heading  which  reads 
"Price  Support  Program",  pi^ceding 

$  1430  is  designated  as  Subpart  A  and 
the  heading  is  revised  lo  read  "Subpart 
A — Price  Support  Program  for  Milk". 

36.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A-Pitoa  Support  PregiaRi  for  Mil 

Sm:. 

143a  I    OeSnitioiu. 

1430.2    IMce  support  levels  and  purchase 

conditions. 
1430u3    IneligibUity  for  putcfaaae  of  pitiducti 

produced  in  States  with  sxossuvs 

manufacturing  allowincas. 

Subpart  A— Price  Support  Program  tor 


|143ai    DadnWona. 

For  purposes  of  this  subpait,  unless 
Ihe  context  indicates  otherwise,  the 
following  definitions  shell  apply: 

AMS  means  the  Agriculturd 
Marketing  Service,  USOA. 

CCC  means  Ihe  Commodity  Credit 
Corporation,  USDA. 

FSA  means  the  Farm  Service  Agency, 
USDA. 

Manufocturing  allowance  means: 

(1)  For  milk  used  to  produce  butter 
and  nonfat  dry  milk,  the  amount  by 
which  the  product  price  value  of  butter 
and  nonfat  dry  milk  manufactured  from 
100  pounds  of  milk  containing  3.5 
pounds  of  butterfat  and  8.7  pounds  of 
nonbt  milk  solids  resulting  from  a 
State's  yields  and  product  price 
formulas  exceeds  the  Slate's  class  price 
for  Ihe  milk  used  to  produce  those 
products;  or 

(2)  For  milk  used  to  produce  cheese. 
Ihe  amount  by  which  the  product  price 
value  of  cheese  manufactured  from  100 
pounds  of  milk  containing  3.5  pounds 
of  butterbl  and  8.7  pounds  of  nonfat 
milk  solids  resulting  from  a  Stale's 
yields  and  product  price  formulas 
exceeds  the  Slate's  class  price  for  Ihe 
milk  used  to  produce  cheese. 

Plant  means  Ihe  physical  assets  of  an 
individual,  partnership,  association, 
corporation,  cooperative,  or  other 
business  enterprise  used  in  Ihe 
production  of  dairy  products. 

USDA  means  the  United  States 
Department  of  Agriculture. 

11430.2    Prtea  support  Isvaia  and 
pufchasa  oondNlens. 

(a)l1)  The  levels  of  price  support 
provided  lo  fsrmere  marketing  milk 
containing  3.67  percent  milkfril  from 


dairy  cows  are:  S10.3S  per 
hundredweight  for  calendar  year  1906. 
S10.20  per  hundredweight  for  calendar 
year  1997.  $10.05  per  hundredweight 
for  calendar  year  1908,  and  $9.90  per 
hundredweight  for  calendar  year  1999. 

(2)  Subject  to  paragraph  (b).  price 
support  for  milk  will  be  made  available 
through  CCC  purchases  of  butter,  nonfat 
diy  milk,  ahd  Cheddar  cheese,  offered 
subject  to  the  terms  and  conditions  of 
FSA's  purchase  announcements. 

(3)  CCC  purchase  prices  for  daily 
products  will  be  announced  by  USDA 
news  release. 

(4)  CCC  may.  by  special 
announcranent,  offer  to  purchase  other 
dairy  products  to  support  the  price  of 
milk. 

(5)  Purchase  announcements  setting 
forth  terms  and  conditions  of  purchase 
may  be  obtained  upon  request  from  Ihe 
United  States  Department  of 
Agriculture.  Farm  Service  Agency, 
Procurement  and  Donations  Division, 
Stop  0552,  1400  Independence  Ave. 
SW.,  Washington.  DC  20250-0552.  or 
the  United  Stales  Department  of 
Agriculture.  Farm  Service  Agency. 
Kansas  Qty  Commodity  Office.  P.O.  Box 
419205.  Kansas  Qty.  Missouri  64141- 
6205. 

(b)(1)  The  block  cheese  purchaaed 
shall  be  U.S.  Grade  A  or  higher,  except 
that  Ihe  moisture  content  shall  not 
exceed  38.5  percent;  the  barret  cheese 
shall  be  U.S.  Extra  Grade,  except  that 
the  moisture  content  shall  not  exceed 
36.5  percent. 

(2)  The  nonfat  dry  milk  purchased 
shall  be  U.S.  Extra  Grade,  except  that 
the  moisture  content  shall  not  exceed 
3.5  percent. 

(3)  The  butter  purchased  shall  be  U.S. 
Grade  A  or  higher. 

(c)  The  products  puichased  shall  be 
manufactured  in  the  United  Slates  from 
milk  produced  in  the  United  Ststes  and 
shall  not  have  been  previously  owned 
byCCC 

(d)  Purchases  will  be  made  in  carlot 
weights  specified  in  the 
announcements.  Grade  and  weights 
shall  be  evidenced  by  USOA  issued 
inspection  certificates. 

$1430.3    InaHgMinyforpurBhaasot 
products  praducad  In  Stalaa  witti  excasaiM 
manulaeliiilng  allowsneaa. 

(a)  For  the  period  beginning  May  1. 
1996,  and  ending  December  31. 1999.  no 
product  produced  in  a  plant  in  a  State 
under  Stale  milk  pricing  regulation  will 
be  eligible  for  sale  to  the  COC  under 
§  1430.2  of  this  subpart,  if  the  Slate,  as 
determined  by  the  Director.  Dairy 
Division,  AMS.  provides  in  formulas 
establishing  prices  that  handlera  must 
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pay  for  milk,  a  manoftcturing  allowance 
that  axoeed*  aitbor 

(1)  $1.65  par  himdndweight  of  milk 
tot  milk  manu£ictursd  into  buttet  and 
non&t  dry  milk;  and 

(2)  $1.80  p«r  hundndwaigbt  of  milk 
for  milk  monufBctured  into  dueae. 

(b)  Prior  to  a  final  delaiminatiOQ  that 
a  State  haa  in  aflact  a  maniittaturing 
allowance  that  exoaeda  the 
manuhctuiing  allowances  provided  in 
(a)  of  this  section,  the  Stale  shall  be 
provided  the  opportunity  to  praeeot 
information  at  a  K— ring  befom  the 
OlTBCtar,  Dairy  Division.  AMS.  The 
Director  shall  establidi  the  prooediues 
for  such  hearing. 

(c)  Raconsideratian  and  review  of  the 
detnminatiooi  made  und»  (b)  of  this 
section  may  be  sought  by  petitiao  to  the 
Deputy  Adininlatrator,  Marketing 
Programs,  AMS  under  pradeduies 
established  by  the  Deputy 
Administrator. 


neoucsonv  hi  ■■«  riMV  oi  eiiiii 
MMfeMid  by  Pniduoan,  JMHiay  1. 
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37.  The  subpart  heading  which  reeds 
"Regulations  Coveming  Reductions  in 
the  Price  of  Milk  Marketed  by 
Producers,  January  1, 1991,  to  December 
31, 1997",  preceding  S  1430.340  is 
designated  as  Subpart  B. 

38.  Subpart  B  is  amended  by  adding 
S  1430.362  to  read  as  follows: 


subject.  In  addiUoa,  to  the  provisions  in 
paraoaph  (a). 

(2Xi)  A  producer  under  this  subpert 
may  be  deemed  to  include  the 
combination  of  all  persons  or  entities 
with  an  inteiast  in  the  production  of 
milk  on  a  farm  or  dairy  operation. 

(ii)  The  addition  or  lemoval  of  an 
individual  or  entity,  who  adds  to  or 
removes  bom  existing  dairy  units  any 
dairy  cows,  to  or  bom  those  with  an 
interest  In  a  dairy  operation,  shall 
constitute  the  formation  of  a  new 
producer  and  shall  be  deemed  to  end 
the  production  history  on  that  hrm  at 
dairy  opetBdon  of  the  previous 
produosT. 

(3)  All  delegitiaas  to  persons  or 
agencies  cootainad  in  tbu  subpart  shall 
be  deemed,  as  appropriate,  to  be  made 
to  the  successor  official  or  agency 
resulting  from  any  rsorganization  made 
pursuant  to  Public  Law  103-3S4. 

39.  Part  1430  is  amended  by  adding 
Subpart  C— Raoourse  Loan  Proyam  for 
Commercial  Processors  of  Dairy 
Products  to  read  as  follows:    . 


(a)  Notwithstanding  any  other 
provision  of  this  part,  no  assessment 
shall  be  collected  for  milk  marketed 
after  April  30, 1996.  Amounts  collected 
for  1996  marketings  shall  be  rafimdable 
as  otherwise  provided  for  in  this  subpart 
so  long  as,  determined  pursuant  to  this 
subpart,  the  producer's  total  milk 
maikatings  for  calendar  year  1990  were 
ecpial  to  or  less  than  the  producer's  total 
marketings  for  calendar  year  199S. 

(b)  For  purposes  of  applying  the 
provisicms  of  this  subpart: 

(IXi)  No  adjustment  shall  be  made  for 
milk  marketings  in  a  leap  year,  but 
rather  comparisons  between  the  refund 
and  base  period  milk  iT><ffc*'*'ng'  shall 
be  made  on  a  calendar  year  ba^ 

(ii)  If  a  producer  quits  nurirnring  milk 
from  a  dairy  operation  during  the  refund 
period,  the  comparison  of  marketings 
with  the  preceding  year  shall  be  made 
by  comparing  the  marketings  of  the 
months  and  days  of  production  in  the 
refund  period  with  me  corresponding 
months  and  days  of  the  base  period. 


t  C—fleoourae  Loan  Progmm  tor 
I  Prooaoeoffvof  Dairy  ProAicto 
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SiApart  C—ftooeurM  Loan  Program 
for  CoffliMnsM  Pfocvsvoraol  Dairy 
Producto 


11430400 

The  definitians  set  forth  in  this 
section  shall  be  applicable  for  all 
purpoees  of  program  administration 
undsr  this  subpart.  The  terms  defined  in 
pans  1405  and  1421  of  this  chapter  shall 
also  be  applicable. 

CCC  means  the  Commodity  Credit 
Ccunporation,  USOA. 

FSA  means  the  Farm  Service  Agency, 
USDA. 

ftocassor  means  a  person  or  legal 
entity  that  commercially  processes  milk 
into  dieddar  cheese,  butter,  or  nonfat 
dry  milk. 

Recourse  ioon  means  a  loan  that 
requires  repayment  in  full  on  or  before 
the  maturi^  date  and  forfeiture  does  not 
necessarily  satisfy  the  loan 
indebtedness. 

USDA  means  the  United  Stales 
Department  of  Agriculture. 


(1410401 

(a)  The  regulations  in  this  subpart  are 
applicable  to  eligible  dairy  products 
producad  ailar  December  31, 1999. 
Thsee  tagulations  set  fiwth  Ihe  terms 
and  ooomions  under  which  CCC  will 
make  recouna  loans  to  eligihls 
processors.  Additional  terms  and 
conditioas  shall  be  those  set  forth  in  the 
loon  appUcatiaci  and  the  note  and 
security  agreement  which  a  processor 
must  execute  In  order  to  receive  such  a 
loan. 

(b)  Loan  rates  for  the  eligible  dairy 
products  shall  be  made  available  In  FSA 
State  and  county  otBoea. 

(c)  Recourse  loans  shall  be  available 
aa  provided  in  this  part  for  eligible 
Cheddar  cheese,  butter,  and  nonfet  dry 
milk. 


I14304U 

(a)  'Hm  loan  program  ahall  be 
administered  under  the  general 
Buporvlsiao  of  the  Executive  Vice 
President.  CCC  (Administrator,  FSA), 
and  shall  be  carried  out  in  the  field  by 
FSA  State  and  county  committees. 

(b)  State  and  ooun^  coounittaas,  and 
represontalivas  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  this 
subpart. 

(c)  The  State  committee  shall  take  any 
action  these  regulations  require  which 
the  county  committee  has  not  tabss. 
The  State  committee  ahall  also: 

(1)  Caned,  or  require  a  county 
oomimitlee  to  correct,  a  county 
committee  action  which  is  not  in 
accordance  with  the  regulations  of  this 
subpart;  or 

(2)  Require  a  county  conmiittse  to 
witUiold  taking  any  action  wfaidi  is  not 
in  accordance  with  the  regulations  of 
thia  subpart. 

(d)  No  provisioo  or  delegatian  herein 
to  a  Stale  or  county  oommittse  shall 
preclude  the  Executive  Vice  President. 
OCC  (Administrator,  FSA),  from 
determining  any  question  arising  under 
the  program  or  from  revising  or 
modifying  any  Slate  or  county 
committee  determination. 

(e)  The  Deputy  Administrator.  FSA, 
may  authorize  State  and  county 
committees  to  waive  or  modify 
deadlines  and  other  program 
requirements  In  cases  where  lateness  or 
Ulure  to  meet  such  other  requirements 
do  not  adversely  affect  recourse  loan 
prosramoperation. 

(I)  A  IXC  representative  may  execute 
loons  and  related  documents  only  under 
the  terms  and  conditions  CCC 
determines  and  announces.  Any  such 
document  which  is  not  executed  in 
accordance  with  such  terms  and 
oondidoos,  including  any  purported 
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exacuMop  prior  to  d»  COC  oythnriiad 
date,  is  null  and  void.  '^'"".'. 

I143O403   LeonMoa. 

(a)  The  Secretary  will  annotmoe 
before  Jamiary  1, 2000,  and  thereafter, 
before  October  1  of  each  year,  that  a 
recourse  loan  program  is  available 
under  this  subpart,  and  loan  rates  for 
Cheddar  cheese,  butter,  and  nonbt  dry 
milk  based  on  a  milk  equivalent  vahie 
of  $9.90  per  himdtedweight  of  milk 
containing  3.67  percant  butterfsL 

(b)  Such  loon  rates  will  be  announced 
by  USDA  news  release. 


11490404    QuoMityallgMs  lor  loon. 

(a)  Any  processor  is  eligible  for  a 
recourse  loon  on  eligible  dairy  products 
owned  by  such  pnxxssor. 

(b)  The  total  quantity  of  eligible  dairy 
product  which  a  processor  may  pledge 
as  collateral  for  a  loan  at  any  single  time 
may  not  exceed: 

(1)  the  quantity  of  eligible  dairy 
products  processed  during  the  fiscal 
year  in  which  application  is  being 
made:  plus 

(2)  the  quantity  of  eligible  dairy 
products  processed  during  and  under 
loan  on  September  30  of  the  prior  fiscal 
year,  if  sucn  products  are  immadiately 
repledged  as  collateral  for  a 
supplnnntal  loan  on  October  1  of  the 
(nuTsnt  fiscal  year. 

(c)  All  eligibla  dairy  products  pledged 
as  collateral  for  a  loan  are  required  to  be 
stoivd  identity-preserved  in  eligible 
storaoefecilities. 

(d)  The  processor  shall  furnish  CCC 
such  certification  as  CCC  considers 
necessary  to  verify  compliance  with 
quantitative  limitations. 

I143O40S    auanysNgMWyraqukwnents. 

(a)  For  dairy  products  to  be  eligible  to 
be  pledged  as  collateral  for  a  recourse 
loan,  the  processor  must  furnish  CCC 
such  certification  as  CCC  considers 
necessary  to  verify  the  following 
minimum  quality  requirements: 

(1)  Cheddar  cheese  shall  be: 

(1)  U.S.  Grade  A  or  higher  and 
moisture  shall  not  exceed  38.S  percent 
for  block  cheese;  or 

(ii)  U.S.  Extra  Grade  and  moisture 
shall  not  exceed  36.5  percent  for  barrel 
cheese. 

(2)  Nonfat  dry  milk  shall  be  U.S.  Exfra 
Grade  and  moisture  shall  not  exceed  3.S 
percent;  and 

(3)  Butter  shall  be  U.S.  Grade  A  or 
hidiar. 

(b)  Any  eligible  dairy  product  pledged 
as  collateral  must  be  Cree  of  any 
oontaminotion  by  either  natural  or 
manmade  substances  and  must  not 
contain  chemicals  or  other  substances 
which  are  poisonous  or  harmful  to 
humans  or  animals. 


(c)  OOC  sbolT,  at  any  tima,l>ave  the 
lig^  to  inspect  coUataral  in  the  storage 
bdlities  in  which  it  is  stored. 

11430406  Storage  IsdWy  lequlranMnta. 
Eligible  dairy  products  will  be  stored 

under  the  terras  and  canditions  COC 
presoribas. 

11430407  AwMWy,  dMimawsnt.  Md 
malurfly  of  loano. 

(a)(1)  To  obtain  an  initial  recourse 
loan  on  eligible  dairy  producta,  a  dairy 
processor 

(i)  Must  file  a  request  for  an  initial 
recourse  loan,  as  CiX  prescribes,  with 
the  State  committee  of  the  State  where 
such  processor  is  headquartered  or  a 
State  committee  designated  county 
committee; 

(ii)  Must  execute  a  note  and  securify 
agreement  and  a  storage  agreement  as 
CCC  prescribes:  and 

(iii)  Shall  be  respoooible  for  all  costs 
incurred  in  moving  eligible  dairy 
products  to  an  eligible  storage  fodUfy. 

(2)  A  request  for  an  initial  loan  must 
be  filed  no  lam  than  September  30  of 
the  fiscal  year  in  which  the  product  was 
produced,  but  no  earlier  than  January  1, 
2000. 

(3)  If  there  ore  any  liens  or 
encumbrances  on  eligible  dairy 
products  pledged  as  collateral  for  a 
recourse  loan,  waivers  that  fully  protect 
OCC's  interest  must  be  obtained  even 
though  the  liens  or  encimibrances  are 
satisfied  from  the  loon  proceeds.  No 
additional  liens  or  encumbrances  shall 
be  placed  on  the  eligible  dairy  product 
after  the  loan  is  approved. 

(4)  A  processor  shall  pay  CCC  a  loan 
service  fee  in  connectioo  tvith  the 
disbursemmt  of  each  loan.  The  amount 
of  the  service  fee  shall  be  determined 
and  announced  by  the  Executive  Vice 
President.  CCC. 

(b)  No  loan  piocaedt  may  be 
disbursed  for  dairy  prtxlucts  until  they 
have  actually  been  produced  and  are 
established  as  being  eligible  to  be 
pledged  as  loon  collateral. 

(c)  Loans  will  mature  no  later  than 
September  30  following  disbursement  of 
the  loan. 

(1)  Loan  maturity  dates  may  be 
accelerated  by  CCC  in  accordance  with 
$  1430.428  (d)  of  this  subpart 

(2)  CCC  may  offer  supplemental  loans 
at  the  maturity  of  initial  loens. 

(d)(1)  A  processor  may,  if 
supplemental  loans  are  ofieied,  before 
the  maturify  dote  of  on  initial  loan, 
request  a  supplemental  loan  by: 

(i)  Repaying  the  initial  loan  principal 
plus  interest  on  September  30; 

(ii)  Repledging  as  collateral  for  a 
supplemental  loan,  on  October  1, 
eligible  dairy  products  identified  as 


GoDaleral  for  an  initial  loan  maturing  on 
September  30  of  the  immedialsfy 
preosding  fiacal  year;  and 

(iii)  Bxiscuting  a  note  and  securify    - 
agreement  and  a  storage  agreement  as 
OCC  prescribes. 

(2)  Such  supplemental  loan: 

(i)  Shall  be  requested  by  the  prooessar 
no  later  than  September  30  of  the  fiscal 
year  in  which  the  initial  loan  is 
maturing. 

(ii)  Shall  be  at  the  loan  rate  and 
interest  rate  applicable  to  the  month  in 
which  Ihe  supplemental  loan  Is 
disbursed. 

(iii)  Shall  mature  as  CCC  specifies,  but 
not  later  than  September  30  following 
disbursement  of  the  supplemental  loan. 

(iv)  May  only  be  authorized  for  1 
fiscalysar. 

(e)  'The  county  office  shall  file  or 
record,  as  required  by  State  law,  all 
security  agreements  which  are  issued 
with  lespect  to  eligible  dairy  products 
pledged  as  collalsral  for  loan.  The  cost 
of  filing  and  recording  shall  be  paid  for 
by  CCC 


(a)  The  processor  shall: 

(1)  Abide  by  the  terms  and  canditions 
of  the  loan  application  and  the  note  aiul 
securify  agreement; 

(2)  Pay  mterest  on  the  principal  at  a 
rate  determined  under  pari  1403  of  this 
chapter; 

(3)  be  responsible  for  storage  costs 
throu|^  loan  maturity: 

(4)  Be  responsible  tor  any  loss  in 
quantify  or  qualify  of  the  loan  collateral, 
and 

(5)  be  responsible  for  maintaining  the 
quality  and  quantity  of  the  loan 
collateral. 

(b)  The  processor  must  pay  COC  the 
principal  and  interest  due  and  redeem 
their  collateral  no  later  than  the  loan 
maturity  date. 

(c)  A  processor  may,  at  any  time 
before  maturity  of  the  loan,  redeem  all 
or  any  pan  of  the  loan  collateral  by 
paying  CCC  the  loan  principal  and 
interest  applicable  to  the  quantify  of 
dairy  product  redeemed. 

(d)  CCC  may  at  any  time  accelerate 
the  date  of  repayment  of  the  loan 
indebtedness,  including  interest.  CCC 
will  give  the  processor  notice  of  such 
acceleration  at  least  IS  days  in  sdvaitce 
of  the  accelerated  loan  maturify  date. 

(e)  Prior  to  loan  maturity: 

(1)  The  processor  may  request  and 
obtain  prior  written  approval  of  the  loan 
making  office  to  remove  a  specified 
quantify  of  the  loan  collateral  from 
storage  for  the  purpose  of  delivering  it 
to  a  buyer  before  repayment  of  the  loon 
by  executing  a  Marketing  Authorization 
for  Loan  Collateral  (Form  CCC-681-1). 


rather  compariaoiu  between  the  refund 
and  base  period  milk  matketings  shall 
be  made  on  a  calendar  year  basia. 

(ii)  If  a  producer  quits  marketliig  milk 
from  a  dairy  operation  during  the  refund 
period,  the  comparison  of  marketings 
«rith  the  preceding  year  shall  be  made 
by  comparing  the  marketings  of  the 
months  and  days  of  production  in  the 
refund  period  with  the  correaporuUng 
months  and  days  of  the  base  period, 


KJt^ur^. 


Processor  means  a  person  or  legal 
entity  that  coaunerdally  procesaes  milk 
into  Qteddar  cheese,  butter,  or  nonfat 
drymilL 

Racoiirae  Joan  means  a  loan  that 
requires  repayment  in  full  on  or  before 
the  maturi^  date  and  forfeitun  does  not 
necessarily  satisfy  the  loan 
indebtedness. 

USDA  means  the  United  States 
Department  of  Agriculture. 


requirements  in  cases  where  lateness  or 
Caiture  to  meet  such  other  requirements 
do  not  adversely  affect  recourse  loan 
proetam  opetatiotL 

(i)  A  CCC  representative  may  execute 
loans  and  related  documents  only  under 
the  terms  and  conditions  CCC 
determines  and  announces.  Any  such 
document  which  is  not  executed  in 
accordance  with  auch  terms  and 
oonditirais,  including  any  purported 
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(2)  The  loan  maUng  olBca  will 
approve  such  a  lequaat  wiaao  the  buyer 
of  eUgiUe  daily  products  agrees  to  pay 
OCX  an  amount  necaaaaiy  to  satisfy  tJw 
proceaaor's  loanindehterinws  iimiiilliia 
the  dairy  products  the  buyer  puiduasd. 
Any  sudi  approval  shall  not: 
'    (1)  Constitute  a  release  of  CCC's 
security  intenst  in  the  dairy  product,  or 

(U)  Relieve  the  ptocsaaor  of  iiaUUfy 
for  the  full  amount  of  the  loan 
indebtedness,  inchiding  intarart. 

(0  If  s  procBsaor's  loan  indebtedseas 
is  not  satisfied  in  accordance  with  the 
pnnrisiaas  of  this  section: 

(1)  Late  payment  duiges  in  addition 
to  intarest  on  the  processor's 
Indafatadness  shall  acoue  at  the  rate 
specified  in  part  1403  of  this  chapter 
oidsfaall  accrue  until  the  debt  is  paid;. 

(2)  OCX:  may.  upas  notice,  «vith  or 
without  removing  the  collateral  fiom 
storage,  sell  such  collateral  at  either  a 
public  or  private  sale:  and 

(3)  The  procaasoc  shall  be  liable  far 
the  defidancy  if  the  net  proceeds  are 
less  than  the  amount  <rf  principal, 
jnlamst.  and  any  other  disrgss  iiuainad 
bytheOCC. 

(g]  If  COC  determines  that  the  actual 
eligible  quantity  serving  as  collateral  for 
a  recourse  loan  is  less  than  the  loan 
quantit;  bacatise  of  inconact 
osrtificstiai.  unauthorized  removal,  or 
unauthorized  disposition,  CCC  may  call 
an  loans  of  the  processor.  Such 
determination  mail  rssull  in  the 
processor  being  deemed  ineligible  for 
loans  {or  at  leaat  the  renaindar  of  the 
fiscal  year. 

(h)  The  security  IntaiesU  obtained  by 
the  CCC  ss  a  laaultof  the  anacution  of 
a  sscurity  speaoientby  an  eligible 
processnr  shsll  be  superior  to  all 
statutory  and  ccnunon  law  Hens  on  the 
coUatsral. 


f  MMuSOV 

(a)  COC  will  not  require  the  processor 
to  insure  the  eligible  dairy  product 
pledged  as  collateral.  However,  if  the 
processor  insures  such  eligible  dairy 
product  and  an  indenuiity  is  paid 
thereon,  such  iiuieiimity  shall  accrue  to 
the  benefit  of  COC  to  the  extent  of  COC's 
intarast  in  the  eUgible  dairy  product 
involved  in  the  loss. 

(b)  The  regulations  the  Secretary 
issues  governing  oBsets  and 
withholding  set  forth  at  part  3  of  this 
title  and  part  1403  of  this  chapter  are 
applicable  to  the  program  set  finth  in 
this  subpart. 

(c)  A  processor  may  obtain 
laamsidaration  and  review  of 
datarminations  made  under  this  subpart 
in  armrdsnra  with  the  regulations  of 
part  780  of  this  titls. 


(d)  OOC.  as  weU  as  any  otbar  U.S. 
Govannnaiit  agency,  ahul  have  the  right 
of  aooess  to  the  prtmises  of  the 
prooeesor  in  onxB  to  inspect,  examine, 
and  make  copias  of  the  books,  recoids, 
accounts,  snd  other  wiittan  data  as  the 
">""'"'"B«B—*T ''""""*""'"?'" 
verify  compuanos  with  the 
lequtaBUMBls  of  this  sul]|iait  Such 
books,  records,  sccounts,  and  other 
written  data  shall  be  retained  by  the 
processor  far  not  less  than  3  yeaiebom 
the  loan  diafautsamsnt  date. 

(e)  Any  tilae  certiflcatian  made  for  the 
purpoee  of  enabling  a  prooeaaor  to 
obtain  at  retain  a  recourse  loan  to  whidi 
it  is  notentitled  will  stib)ect  the  person 
making  such  oeitiflcation  to  liability 
under  applicable  federal  dvU  and 
criminal  statutes. 


11430,410 

The  OOC  farms  used  in  connection 
with  the  dairy  recourse  loan  program 
will  be  available  faom  the  appropiisle 
State  committee  or  designated  county 
conunittee.  For  any  CCC  form  that  reSfsis 
to  program  participation  by  producers, 
the  term  "producer"  shall  be  deemed  to 
mean  "processor"  and  the  term  "crop 
year"  shslWja  dssmsd  to  mean  "fiscal 

40.  Part  1434  is  revised  to  read  ax 
follows: 

PART  1434-MONEY 


7  U.SXI  I4ai,  1413, 142«a, 
144«h,  4S01  SI  nq.:  IS  U,S£.  714b  an<i  714c. 


1 1434.1 

The  price  support  and  loan  deBdency 
program  for  honey  was  terminated  at  the 
conclusion  of  the  199S  marketing  year. 
The  regulations  setting  forth  the 
applicable  tenas  and  conditions  for  the 
Honey  Pujgiam  for  th»10es  and  prior 
marketing  years  found  st  part  1434  of 
this  title  as  of  January  1. 1896.  shall  be 
applicable  to  determinations  made  with 
respect  to  thvatfaninistration  of  loans 
outatatuUns  oo  or  after  July  18, 1996. 

41.-42.  Art  143S  is  revised  to  read  as 
follo%ra: 

PAftT  14a6-SUQAR  PHOORAM 


Sec. 

1435.1  AppUcabiUty. 

1435.2  Dsfialtkios. 

1435.3  Maintanance  and  inspection  of 
records. 


1435.100  Applicability. 

1435.101  Administntion. 

1435.102  Loan  types. 

1435.103  Loan  isles. 

1435.104  BigaiUiW  rsquiremsnts. 

1435.105  AvailabiUly,  disbunsnMnt.  and 
natority  of  loans. 


143S.100  Loan  maintenanca. 

1439.107  Loan  lanlaownt  and  lonclasure. 

1435.100  Smais  fKility  tequirenunts. 

1435.10S  Proeassei  storsgs  sjpesment 

1435.110  trOscsUaaaous  pro^sfanis. 

1435.111  AppUcabie  farms. 

Subpart  0-6ugar  MartaOng  Aaaaaaaants 

1439.200  Ganassli 

143S.20T  Msrkattogi 

143SJ02  Ramiltanosi 

1435.203  avil  penalties  and  liusrest 

1439.204  Rafuods. 


Q—MonMflon  RvortBQ  and 
•dknping  Naquhamsn** 


1435.300  Geaanli 

1435.301  CMli 
AriksrHy:  7  U.S.C  7372:  and  IS  U.SjC 

714b  and  714c 

SiifaporWk— Qonoffri  ProvMono 


I14I&1 

(a)  "Hie  regulations  of  this  part  in 
eOed  on  January  1, 19B5,  shall  govern 
the  price  support  loan  program  and 
producer  protections  for  this  1995  cn>p 
year,  lliese  regulations  have  been 
removed  from  the  CFR  but  may  be 
found  in  the  |»evioua  CFR  volume 
containing  revisions  ss  of  Janusry  1, 

loes. 

(b)  llisse  regulations  set  forth  the 
terms  snd  conditions  under  whidi 
Commodify  Ctedit  Corparatian  (OOC) 
will  make  loans  snd  enter  agreements 
with  eligible  ptoceasore  for  the  1996- 
2002  crop  years.  Additional  terms  and 
ooDditions  are  set  forth  in  the  loan 
appUeatiOD  and  the  note  and  security 
agreement  which  the  processor  must 
execute  in  order  to  receive  s  losn.  These 
regulatioria  stipulate  the  requirements 
for  making  sugar  marketing  assessment 
payments  to  CCC  for  Bscal  yean  1996 
through  2003  and  the  information 
reporting  requirements  lor  the  1996- 
2002  crop  years. 

The  definitions  set  forth  in  this 
section  are  ^phcable  for  all  purposes  of 
program  adtniniBtration.  The  terms 
defined  in  part  718  of  thla  title  are  alao 
applicable. 

Beet  sugar  means  sugar  which  is 
processed  directly  or  indirectly  from 
sugar  beets  or  sugsr  beet  molasses. 

Ciuie  sugar  refiner  means  a  person 
iidio  processes  raw  cane  sugar  into 
refined  crystalline  sugar  or  liquid  sugar. 

CCCmeans  the  Commodity  Credit 
Corporation.  USDA. 

dop  year  means  the  period  fiom  July 
1  thrtnigh  June  30,  inclusive.  In  lefsrring 
to  the  crop  year  for  a  particular  crop,  the 
crop  year  begins  on  July  1  of  the  year 
of  that  crop.  For  example,  the  crop  year 
for  the  1906  crop  begins  on  July  1, 1996, 
and  is  tatsiied  to  as  the  "1996  crop 


Grade  and  moisture  shall  not  exceed  3.5 
percent;  and 

(3)  Butter  shall  be  U.S.  Grade  A  or 
hiaher. 

(b)  Any  eligible  dairy  product  pledged 
as  collateral  must  be  free  of  any 
oontamination  by  either  natural  or 
maninade  substances  and  must  not 
contain  chemicals  or  other  substances 
which  are  poisonous  or  harmful  to 

hitfn«n«  nr  ■nimiila. 


(2)  CCC  may  offer  supplemental  loans 
at  the  maturity  of  initial  loans. 

(d)(1)  A  processor  may,  if 
supplemental  loans  are  oSered,  before 
the  maturity  date  of  an  initial  loan, 
request  a  supplemental  loan  by: 

(i)  Repaying  the  initial  loan  prindpal 
plus  interest  on  September  30; 

(ii)  Repledsing  as  collateral  for  a 
supplemental  loan,  on  October  1, 
eligible  dairy  products  identified  as 


acceleration  at  least  IS  days  in  advance 
of  the  accelerated  loan  maturity  date, 
(e)  Prior  to  loan  maturity: 
(1)  The  processor  may  request  and 
obtain  prior  written  approval  of  the  loen 
making  ofBce  to  remove  a  spedfied 
quantity  of  the  loan  collateral  from 
storage  for  the  purpose  of  delivering  it 
to  a  buyer  before  repayment  of  the  loan 
by  executing  a  Marketing  Authorization 
for  Loan  Collateral  (Form  OOC-681-1). 


year."  The  1996  crop  means  sugar 
processed  from  domestically-produced 
sugar  beets  or  sugarcane  during  the  1996 
crop  year.  Sugar  fiom  '<««"giring 
molasses  is  coosidsred  to  be  bom  the 
crop  year  during  whidi  the  decugaring 
took  place. 

First  processor  means  a  person  who 
commercially  produces  beet  sugar  or 
raw  cane  sugar,  directly  or  indinctly, 
from  domesticslly-prtxluced  sugftr  bonis 
cv  sugarcane,  or  bom  molasses  or  thick 
juice  derived  from  domestically- 
produced  sugar  beets  or  su^rcane. 

Market  means,  relative  to  any  first 
pnxxissor,  the  shi|Hnent  in  conjunction 
with  a  sale  or  other  disposition,  or  the 
ibrieiture  tO  CCC  of  beet  sugar  or  raw 
cane  sugar  by  the  first  processor  of  sudi 
sugar,  and  the  movement  of  raw  cane 
sugar  into  the  refining  process.  Beet 
sugar  or  raw  cane  sugar  is  deemed  to  be 
marketed  as  of  the  date  of  shipment 
from  the  first  processor's  faciUty,  the 
ilale  on  which  raw  cane  sugar  was 
moved  into  the  refining  process,  or  the 
data  on  which  sugar  was  forfeited  to 
CCC 

Nonrecourse  loan  means  s  loan  for 
which  the  eligible  sugar  o&ted  as  loan 
coUataral  may  be  delivered  or  forfeited 
to  OOC,  at  loan  maturity,  in  satisbction 
of  the  loan  indebtedness. 

Aow  sugar  means  any  sugar  which  is 
to  be  further  refined  or  im^oved  in 
quality. 

Bow  vafue  of  any  quantity  of  sugar 
means  its  equivalent  in  terms  of  raw 
sugar  testing  96  sugar  degrees,  as 
determined  by  a  polarimetric  test 
performed  in  accordance  with 
procedures  recognized  by  the 
Intemstiona]  Commission  for  Uniform 
Methods  of  Sugar  Analysis  (ICUMSA). 
Diiect-conaumption  sugar  derived  from 
sugar  beets  and  testing  02  or  more  sugar 
degrees  by  the  polariscope  shall  be 
translated  into  terms  of  raw  value  by 
multiplying  the  actual  number  of 
pounds  of  such  sugar  by  1.07.  Sugar 
derived  frtun  sugarcane  and  testing  92 
sugar  degrees  or  mote  by  the 
polatiscope  shall  be  translated  into 
terms  of  raw  value  in  the  following 
inatmer  raw  value  =  (Kadual  degree  of 
polarization  -  92  )  x  0.0175  )  +  0.93) 
X  actual  weight.  For  sugar  testing  less 
than  92  sugar  degrees  by  the 
polariacope,  derive  raw  value  by 
dividing  the  number  of  pounds  of  tha 
"total  sugar  content"  (i.e.,  the  sum  of 
the  sucroee  and  invert  sugars)  thereof  by 
0.972. 

flscourse  loan  means  a  loan  that 
requires  repayment  in  full  on  or  before 
the  maturity  dtie  and  forfUtura  of  the 
sugar  does  not  necessarily  sstisfy  the 
loan  indabtsdneas. 
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Sugar  means  any  grade  or  type  of    ' 
saccharine  prtxlud  derived,  direcUy  or 
indirectly,  from  sugarcane  or  sugar  beets 
and  consisting  of,  or  containing,  sucrose 
or  invert  sugar,  induding  all  raw  sugar, 
refined  ciyMalline  sugar,  liquid  su^r, 
edible  molasses,  and  cane  syrup. 

Sugar  beet  processor  means  a  person 
who  produces  sugar  by  corrunerdally 
processing  sugar  beets  or  sugar  beet 
molasaes. 

Sugarcane  processor  means  a  parson 
who  produces  raw  cane  sugar  by 
commercially  processing  sugarcane  or 
sugarcane  molasses. 

Tariff-rate  quota  means  the  total  of 
the  aggregate  quantities  of  raw  csne 
sugar  and  other  sugars,  syrups  snd 
molasses  established,  or  subss^iantiy 
modified,  by  the  Secretary  pursuant  to 
the  provisions  of  addltiorul  U.S.  note 
S(b)  to  chapter  17  of  the  Hatmonlasd 
Tariff  Schedule  of  the  United  States 
(HTS)  for  imports  to  be  entered,  or 
withdrawn  from  warehouse  for 
consumption,  under  subheadings 
1701.11.10, 1701.12.10, 1701.01.10, 
1701.99.10, 1702.90.10.  and  2108.90.44 
of  the  HTS  or  successor  subheadings. 

f1438J 


(a)  OOC  as  well  as  any  other  U.S. 
Government  agency,  has  die  right  of 
access  to  the  premises  of  any  sugar  beet 
processor,  sugarcane  processor,  cane 
sugar  refiner,  or  of  any  other  person 
having  custody  of  records  that  the 
examining  agency  deems  necessary  to 
verify  compliance  with  the 
requirements  of  this  pari  The 
examining  agency  has  the  right  to 
inspect,  examine,  and  make  copies  of 
sudi  books,  records,  accounts,  and  other 
written  or  electronic  data  as  the 
examining  agency  deems  relevant. 

(b)  Each  sugar  beet  processor, 
sugarcane  processor,  and  cane  sugar 
refiner  or  any  person  having  ctistody  of 
the  records  shall  retain  such  books, 
records,  accounts,  and  other  written  or 
electronic  data  for  not  less  than  3  years 
from  the  date: 

(1)  A  loan  is  disbursed  in  accordance 
with  subpart  B; 

(2)  A  marketing  asseasmuit  is 
remitted  to  CCC  in  accordance  with 
subpart  C;  and 

(3)  Market  data  are  reported  to  OCC  in 
accordance  with  subpart  D. 

Subpart  B— Loan  Program 

I143S.100    AppicsMWy. 

(a)  This  subpart  is  applicable  to  the 
1996  through  2002  crops  of  sugar  beets 
and  sugarcane.  These  regulations  set 
forth  the  terms  and  conditions  under 
which  CCC  will  make  recourse  and 


nonrecourse  loans  available  to  eligible 
praoeasors.  Additional  terms  and 
conditions  are  set  forth  in  the  loan 
application  and  rute  and  security 
agrsenMat  which  a  processor  must 
execute  to  receive  a  loan. 

(b)  Loan  rates  used  in  administering 
tha  loan  program  are  availablein  FSA 
State  and  county  offices. 

(c)  Loans  shall  not  be  available  far 
sugar  produced  from  imported  sugar 
beets,  sugarcane  or  molasses. 


•  MlLlOl 

(a)  The  loan  program  shall  be 
administered  undw  the  genaral 
supervision  of  the  Executive  Vice 
Pleaidant,  CCC.  (Administrator.  FSA) 
and  shall  be  carried  out  in  the  field  1^ 
FSA  State  and  county  coirunittees. 

(b)  State  and  county  cottunittees,  and 
representatives  and  employees  thereof, 
may  not  modify  or  waive  any  of  the 
provisions  of  the  regulations  of  part 
1435. 

(c)  The  State  committee  shall  take  any 
action  part  1435  requires  which  the 
county  committee  has  not  taken.  The 
State  committee  shall  also: 

(1)  Correct,  or  require  a  county 
committee  to  corted,  a  counfy 
conimittee  action  which  is  not  in 
accordance  with  part  1435;  or 

(2)  Require  a  county  conunittee  to 
withhold  taking  any  Bctitm  which  is  not 
in  accordance  with  part  1435. 

(d)  No  provision  or  delegation  herein 
to  a  State  or  county  committee  shall 
preclude  the  Executive  Vice  President, 
OCC,  (Administrator,  FSA)  from 
determining  any  question  arising  under 
the  program  or  from  reversing  or 
modifying  any  State  or  county 
conunittee  determination. 

(e)  The  Deputy  Administrator,  FSA, 
may  authorize  State  and  county 
conunittees  to  waive  or  modify 
deadlines  and  other  program 
requirements  in  cases  where  lateness  or 
failure  to  meet  such  requirements  do  not 
sdversely  affect  program  operatien. 

(f)  A  CXX  representative  may  execute 
loans  and  related  documents  only  under 
the  terms  and  conditions  CCC 
determines  and  announces.  Any  such 
document  which  is  not  executed  in 
accordance  with  such  terms  and 
conditions,  including  any  purported 
execution  prior  to  the  CCC-authorixed 
date,  shall  be  null  and  void. 

11438.102    Loantypaa. 

(a)  CCC  will  make  available  to  eligihle 
processors  of  the  1996  through.2002 
crops  of  domestically-produced  sugar 
beets  and  sugarcane; 

(1)  Recourse  loans  if  the  tariff-rate 
quota  is  not  above  1,500,000  short  tons, 
raw  value,  at  the  time  of  loan  approval 


^i^     a-^e^iSVii^,  J  tfei  ity"wn^iiJ>''r'TJgii4'  I-'iy  ^».  "^  ^ l^jjSai^j^' 


and  hu  never  been  (bove  1300,000 
short  tons,  raw  value,  at  any  tune  during 
Ilia  fiscal  year, 

(2)  Nonracoune  loans  if  the  tariff  rate 
quota  exceeds  1,500,000  short  toos,  raw 
value,  at  the  time  of  loan  approval  or 
has  exDseded  1 ,500,000  short  tons,  nw 
value,  at  any  Hme  during  the  fiscal  year. 

(b)  Outstanding  recouiae  louis  will  be 

S<l14n"f*V«"y  rtw^MflmA  tn  ii>«HM-niir«i« 

kMos  if  the  tariff-nta  quota  is  incraaaad 
to  a  level  above  l.SOO/XM  short  tons, 
rew  value.  However,  if  the  recourse  loan 
radpient  pays  the  principal  amount  of 
the  kan.  phis  interest,  vrithin  30  days 
from  the  date  the  tariff-nts  quota  was 
iocteasad,  then  the  loan  will  be  traatad 
for  all  purposes  whatsoever  as  if  it  bad 
not  been  converted  to  a  nonrecourse 
loan.  Qdos  nmmcourse  loans  aia  made 
avaikbla,  they  will  not  be  canvotsd  to 
rscouna  loans  any  time  during  the  fiscal 
year,  svan  if  the  tariff-rals  quott  is 
iubse>|ii«ntly  reduced  to  a  level  equal 
to,  or  lees  than,  1,500,000  ihorl  tons, 
nwvajua. 

|14ia.M3    Loanralaai 

(a)  The  narinnal  avanae  loan  rata  tor 
raw  cane  sugar  groduoad  from  the  1096 
tfarou^  2002  crops  of  domestically- 
grown  sugatcana  is  18  cents  per  pound, 
rswvahie. 

(b)  The  national  average  loan  rate  lor 
refined  beet  sugar  from  19ge-2002-crop 
domestically-grown  sugar  beets  is  22.90 
cents  per  potmd  of  refined  beet  sugar. 

(c)  The  loan  tales  ior  eligible  sugar  are 
adjiuted  to  reflect  the  prposssing 
location  of  the  sugar  omied  as  loan 
collateral  and  are  available  from  State 
and  county  offiees. 


I143S.104 

(a)  An  eligible  producer  is  the  owner 
of  a  portion  or  all  of  the  domestically- 
produced  sugar  basts  or  sagarcane. 
Inchidlng  share  rent  landownos,  at  both 
the  time  of  harvest  and  the  time  of 
delivery  to  the  procaasor,  except 
producers  detarrainedio  be  ineUgihl»as 
a  tesuh  of  the  ngulaUms  goveraing 
highly  arodibia  landand  wetland 
cooaarrstion  bund  at  7  CFK  pari  12, 
legulations  governing  crop  insuranca  at 
7  CFK  part  400,  or  the  la^ilatiaas 
governing  controlled  subsisnce 
violations  at  7  CFK  part  718. 

(b)  A  sugar  beet  or  sugsrcane 
processor  is  eligible  for  loans  if  the 
processor  sgrees  to  all  the  larms  and 
conditians  in  the  loan  application  and 
the  note  and  aacurity  apeement. 

(c)  Sugar  pledged  as  ctdlateral  during 
the  crop  year 

(1)  May  not  exceed  the  quantity 
derived  from  proossalng  domestlcally- 
pown  sugar  bests  or  sugaicane  from 


eligible  produoars  during  the  applicable 
oopyaar: 

(2)  Must  be  procaasad  and  owned  by 
the  eligible  processor  and  stated  in 
suitable  storage: 

(3)  May  not  have  been  prooesssd  from 
imported  sugarcane,  sugar  beets,  or 
molasses: 

(4)  Must  have  been  processed  in  the 
United  States  or  Puerto  Kico;  and 

(5)  Must  have  processor  certification 
in  the  loan  application  that  the  sugar  is 
eligible  snd  available  to  be  pledged  as 
coUtfaral. 

(d)  Sugar  must  meet  the  fallowing 
mlnimnm  quality  rsouiraments  to  be 
eligible  to  be  pladgsa  as  loan  collateral: 

(1)  Rsflned  Deal  sugv  to  be  pledged 
as  loan  coUataial  must  be: 

(i)  Dry  md  fraa  flowing; 
(ii)  Free  of  excessive  ssdlment;  and 
(iii)  Free  of  any  ab)actionable  color, 
flavor,  odor,  or  other  characteristic 
which  would  impair  its  merrhantahility 
or  which  would  impair  or  prevent  its 
use  far  noimal  commarcial  puinoeae. 

(2)  Raw  cane  sugn  to  be  pleq^  as 
loan  oollataral  must  be: 

0)  Of  reaaoBabb  grain  siaa: 
(ii)  Free  frosn  excessive  color  or 
moisture:  and 

(iii)  Free  of  any  obtactinnahle  color, 
flavor,  odor,  or  other  chasaderistlc 
which  would  impair  its  menJiantaUlity 
or  which  would  impair  or  prevent  its 
use  for  normal  refining  or  commercial 
purposes. 

(3)  Sugarcane  syiup  or  edible 
molasses  must  be  bae  from  any 
objectionable  color,  flavor,  odor,  or 
other  characteristic  which  would  impair 
the  merchantability  of  such  syrup  or 
molasses  or  would  impair  or  prevent  the 
use  of  such  syrup  or  molasses  for 
normal  commercial  purposes. 

11436.186    AvsU^IWy.  dtsbyfaement,  and 
ton 


(a)  To  otMain  a  ktaa,  a  processor  must: 

(1)  nie  a  loan  request,  as  CXX: 
prescribes,  ne  earlier  than  October  1  and 
no  later  than  June  30  of  tha  applicable 
crop  year,  with  the  State  committae  of 
the  State  when  such  processor  is 
headquartered,  or  with  a  cotmty 
committee  deaignated  by  the  State 
committae; 

(2)  Execute  a  note  and  security 
agreement  as  CCC  prescribes;  and 

(3)  Psy  COC  a  loan  service  fee  in 
connection  with  the  disbursement  of 
each  loan.  The  Executive  Vice 
President,  OOC,  will  determine  and 
announce  the  service  fee  amount 

(b)  U  thaie  are  any  liens  or 
encumbnm»s  oir  sugar  pledged  as 
collateral  for  a  loan,  the  processor  must 
obtain  waivers  thst  fully  protect  CCX^'s 
interest  eveo  though  the  liens  or 


anaimhfBncas  are  satisfied  from  the 
loan  pioceeds.  No  additional  Ueiu  or 
ancumbtanoes  shall  be  placed  oo  tha 
soaar  afkar  tha  loan  is  approved. 

&)  No  loan  proceeds  may  be 
didiuiaed  until  tha  sugu  MS  actually 
been  processed  snd  is  otherwise 
eatabUsbed  as  beiiu  eligible  to  be 
plattaad  as  loan  coUataral. 

(djA  proosssor  may,  within  tha  loan 
avaiUiinty  period,  repledga  as 
collateral  sugar  that  previously  saved 
ss  loan  coUsSbsial  for  a  repaid  loan. 

(1)  In  making  application  for  such 
loan,  the  proosssor  shall: 

(i)  Spedfy  that  the  loan  collateral 
should  be  treated  as  a  quantity  of 
el^lble  sugar  that  previously  served  as 
loan  collateral  far  a  npaid  loan;  and 

(ii)  DasigDBte  the  loan  to  which  the 
raobied  loan  collateral  was  raiginally 
pledged. 

(2rThe  subsequent  loan  shall  have  the 
same  maturity  date  as  the  original  loan. 

(3)  Loan  collateral  repbdgsd  that  was 
previously  rsdaamad  bom  CCC  is  not 
included  in  determining  the  total 
quantity  of  sugar  on  which  loans  have 
been  obtained  far  purposes  of 
$1435.104. 

(sKl)  Disbursements  shall  be  made 
without  reord  to  the  actual  polarity  of 
the  sugar  pladgsd  as  loan  collsteral  but 
shall  be  oiada  on  the  assumption  that 
ths  polarity  of  such  sugar  is  96  degrees 
by  the  polariscope. 

(2)  Adjustments  for  polarity  are  only 
made  at  the  time  of  loan  forfeiture. 

(f)(1)  Loam  will  mature  at  the  earlier 
of: 

(i)  the  end  of  the  9-month  period 
beginning  on  the  1st  day  of  the  first 
month  after  the  month  in  which  the 
loan  is  msde;  or 

(ii)  September  30  following 
disbursement  of  the  loan. 

(2)  CCC  may  accelerate  loan  malurity 
dates  in  accordance  with  $  143S.107(g]. 

(gXD  Notwithstanding  any.otfaar 
provision  of  this  subpart,  leiatJve  to 
sugar  processed  bonvsugar  beets  or 
sugarcane  that  normally  is  harvested 
during  July,  August,  and  September,  a 
processor 

(i)  May  obtain  a  loan  on  such  sugar, 

(ii)  Must  settle  the  loan  by  September 
30  following  disbursement:  and 

(iii)  May  request  a  supplemental 
lacourse  or  nonrecourse  loan, 
depending  on  which  type  of  loen  is  in 
effect  according  to  §  1435.102. 

(2)  Such  supplemental  loan: 

(i)  ShalTbe  requested  by  the  piocessor 
during  the  following  October: 

(ii)  Shall  be  atthe  loan  lat*  in  efiect 
at  the  time  the  supplemental  loan  is 
made;  and. 

(iii)  Shall  matnwt  in  9  months  minus 
the  number  of  whole  months  that  the 
initial  loan  was  in  efiecfc 
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f14M.106 

(a)  All  prtxxssoiB  receiving  loans 
shall: 

,  (1)  AUda  by  the  tenns  and  conditions 
of  the  loan  q>plicaticn  snd  the  note  and 
aacurity  agrsaniant:  and 

(2)  Pay  mterest  on  the  principal  at  a 
rate  determined  in  part  1405. 

(b)  The  security  interests  obtained  by 
CCC  as  a  result  of  the  exscutton  of 
security  agreements  by  the  processors  of 
sugsrcans  and  sugar  beets  uiail  be 
superior  to  all  statutory  and  common 
law  liens  on  raw  cane  sugar  and  refined 
beet  sugar  in  fovor  of  the  producers  of 
sugarcane  and  sugar  beets  and  all  prior 
recorded  and  unrecorded  liens  on  the 
crops  of  sugsrcsne  and  sugar  beets  from 
which  the  sugar  was  derirad. 

(c)  Nonrecourse  loan  recipients  shall 
pay  all  eligible  producers  who  have 
delivered  or  will  deliver  sugar  beets  or 
sugarcane  to  such  processor  for 
processing  not  less  than  the  miniimim 
payment  levels  CCC  spedfias  for  the 
applicable  am  yeu  when  nonrecourse 
loans  are  in  eSsct.  except  that 
processors  who  repay  a  recourse  loan 
within  the  30-day  period  provided  for  in 
$  143S.102(b)  are  not  lequired  to  pay  the 
minimum  payment  lev^. 

(d)  A  proceaaor  ahall  ""<">«'"  eligible 
sugar  of  sufiSdaDt  quality  and  quantity 
as  collateral  to  satidy  the  processor's 
loan  indebtedness  to  CCC  CCC  shall  not 
assume  any  loss  in  quantity  or  quality 
of  the  loan  coUateraL 

'  (1)  The  borrower  is  responsible  for 
storage  costs  through  the  loen  maturity 
date. 

(2)  Sugar  pledged  as  loan  collateral 
need  not  be  stored  Identity  preserved. 

(3)  When  the  proceeds  of  the  sale  of 
the  sugar  pledged  as  loan  collateral  are 
needed  to  repay  all  or  pari  of  a  sugar 
loan,  the  processor  may  request  and 
obtain  prior  written  approval  &om  the 
loanmaking  ofEce  by  executing  a  MaAet 
Authorization  for  lx>an  Collateral  (form 
CCC-661-1)  to  remove  a  spadfied 
quantity  of  the  loan  collateral  bom 
storage  for  the  purpose  of  delivering  it 
to  a  buyer  prior  to  repayment  of  the 
loan.  Any  such  approval  shall  be  subject 
to  the  terms  and  conditions  set  forth  in 
the  applicable  form  and  the  loanmaking 
office  shall  not  approve  such  a  request 
unless  the  buyer  of  the  sugar  agrees  to 
psy  CCC  an  amount  necessary  to  ssttsfy 
the  processor's  loan  indebtedness 
regarding  the  sugar  being  sold.  Any 
such  approval  shall  not: 

(i)  Constitute  a  release  of  CCC's 
security  interest  in  the  sugar;  or 

(ii)  Relieve  the  processor  of  liability 
for  the  full  amount  of  ths  loan 
indebtedness,  including  interest. 

(4)  If  CCC  determines,  by  actual 
measurement  or  otherwise,  that  the 


actual  quantity  serving  as  collsteral  for 
a  recourse  or  nonrecourse  loan  is  less 
than  the  loan  quantity,  because  of 
incorrect  cerUficatioo,  unsuthorizad 
removal,  or  unauthorized  disposition, 
CCC  may  call  the  loan  and  other 
outstanding  loans.  Such  detennination 
shall  result  in  the  processor  being 
ineligible  for  recourse  loans  for  the 
remainder  of  that  crop  year  and  through 
the  next  crop  year. 

I14I&107    l^an 


(a)  A  processor  msy,  at  any  time  prior 
to  loan  maturity,  redeem  all  or  any  part 
of  the  loan  collateral  by  paying  CCC  the 
applicable  principal  and  interest. 

(b)  Recourse  loan  recipients  must  pay 
OOC  the  prindpal  and  interest  on  the 
loan  and  redeem  their  sugar  collateral 
no  later  than  the  loan  matvirity  date. 

(c)  Forfsiture  will  be  accepted  as 
payment  in  full  of  the  prindpal  and 
interest  due  luider  a  nonrecoiuse  loan, 
applicable  to  the  quantity  of  sugar 
delivered,  subject  to  adjustment  fix 
polarihr,  if  the  processor: 

(1)  f4ottfies  in  writing  the  appropriate 
loanmaking  office  of  the  processor's 
intent  to  ftfffeit  the  loen  coUateial,  states 
the  amount  of  loan  collateral  iatended 
to  be  forfeited,  and  delivers  the  notice 
to  the  loanmaking  oflSce  no  later  than  30 
days  prior  to  the  maturity  date  of  tiie 
loan: 

(2)  Executes  a  storage  agreement,  as 
COC  prescribes,  prior  to  forfeiture  or 
delivers  the  loan  collateral  to  a  COC- 
approved  storage  bcility  upon 
forfeiture;  and 

(3)  Pays  the  following  forfeiture 
penalty  on  sugar  pledged  as  collateral  at 
the  time  of  forfeiture: 

(i)  The  penalty  for  raw  cane  sugar  is 
1  cent  per  pound;  and 

(ii)  The  penalty  for  beet  sugsr  is  1.072 
cents  per  pound;  and 

(4)  Reduces  payments  owed 
producers  by  the  producer's  share  of  the 
aggregate  loan  forfeiture  penalty 
incurred  by  the  processor.  The 
producer's  share  of  the  aggregate  loan 
forfeiture  penalty  is  calculated  as  the 
producer's  share  of  the  net  selling  price 
of  the  processor's  sugar,  provided  for 
explicitly  or  implicitly  in  the  contract 
between  producers  and  processor,  limes 
the  aggregate  loan  forfeiture  penalty. 

(d)  Even  though  a  processor  gave 
notice  of  intent  to  forfeit,  the  processor 
may.  at  any  time  prior  to  maturity  of  the 
nonracourse  loan,  redeem  the  loan 
collateral  in  accordance  with  this 
section. 

(e)  COC  shall  not  accept  delivery  of 
sugar  in  settlement  of  a  nonrecourse 
loan  in  excess  of: 

(1)  the  amount  specified  in  the  notice 
of  intent  to  forfeit;  or 


(2)  the  quantity  of  sugar  which  is 
shown  on  the  note  and  security 
agreement  minus  any  quantity  that  was 
redeemed  or  released  for  removal  in 
amnrdance  with  this  section. 

(0  If  the  processor  does  not  redifeffl 
any  amount  of  the  nonrecourse  loan 
collateral  and  the  conditions  of 
paragraph  (c)  of  tliis  section  have  been 
fulflJJaa,  the  uiuedeemed  nonrecourse 
loan  collateral  will,  without  further  COC 
or  processor  action,  be  deemed  to  have 
been  forfeited  and  delivered  to  CIX  in- 
store  at  the  processor's  storage  facility 
on  the  day  following  the  maturity  data 
of  the  loan.  Title,  all  rishts,  and  interest 
to  the  sugar  immediatdy  vests  in  COC 
upon  delivery. 

(g)(1)  CCC  msy  at  any  time  accelerate 
the  date  for  loan  repayment 
indebtedness,  induding  interest.  COC 
will  give  the  processor  notice  of  such 
acceleration  at  least  15  days  in  advance 
of  the  accelerated  loan  maturity  date. 

(2)  In  the  event  of  any  such 
accelersUon  of  nonrecourse  loans,  the 
required  notice  of  intent  to  forfeit,  as  set 
forth  in  paragraph  (d)(1),  may  be  given 
at  any  time  prior  to  the  accelerate 
maturity  date. 

(fa)  If  a  processor's  recourse  or 
nonrecourse  loan  indebtedness  is  not 
satisfied  in  accordance  with  the 
provisions  of  this  section: 

(1)  Interest  on  the  processor's 
indebtedness  shall  accrue  as  spedfied 
in  pari  1403  in  this  chapter  and  shall 
accrue  until  the  debt  is  paid; 

(2)  CCC  may,  upon  notice,  with  or 
without  removing  the  collateral  bom 
storage,  sell  such  collateral  at  either  a 
public  or  private  sale:  and 

(3)  The  processor  shall  be  liable  for 
the  deficiency  if  the  net  proceeds  are 
less  than  the  amount  of  prindpal, 
interest,  and  any  other  charges  incurred 
bytiieCCC 

{1436.108    StongslscilllyraquirainwHa. 

(a)  Sugar  forfeited  to  COC  must  be 
delivered  in  or  to  a  CCC-approved 
storage  fedlity. 

(1)  Eligible  storage  is  any  storage 
facility  which: 

(i)  Meets  CCC  Standards  for  Approval 
of  I)ry  and  Cold  Storage  Warehouses  for 
Processed  Agricultural  Commodilies. 
Extracted  Honey,  and  Bulk  Oils  (pari 
1423  of  this  chapter):  and 

(ii)  Is  placed  under  a  storage  contract 
witiiCCC. 

(2)  If  the  sugar  is  delivered  in  or  to  an 
ineligible  storage  facility,  the  processor 
is  responsible  for  ell  costs  incurred  in 
moving  the  sugar  to  an  eligible  storage 
facility^^ 

(b)  CCC  has  the  right  to  insped  loan 
collateral  or  CCC-owned  sugar  and  the 
storage  bcilities  in  which  the  sugar  is 
situated  at  any  time. 
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(c)  RagudlsM  of  wbadur  COC 
inipBctad  th*  (ago  and  itoag*  bcillty 
piiorto  dahmy.  Ae  procnaar  is  liabla 
to  CXX  for  any  damages  COC  nifhnif: 

(1)  Tlie  piocaaaur  aeliven  ineligible 
sugar  to  OQC;  or 

(2)  The  proosaaor  deUvai*  siipr  into 
inel^ble  staige. 

IM1&1W  ftimawui  a>iii 

(a)  By  'TtmntHrtg  a  nois  and  sacurity 
agieemant,  the  pnoeesor  agrsaa  to 
^r  (asfsitad  loan  collataral  osi  baiulf  of 
OCC  undwihe  Mawand  oaodMsos 
(padSad  iathis  subpart  and  aaystoisgs 
agraaiMnt  sotand  into  hatwsan  COC 
and  the  praceaaor.  Should  the  tanns  of 
these  rsgnlatinfis  and  the  fms  of  the 
stands  sysemieit  oonflict,  the  teios  set 
inth  in  US  teaalathaia  an  appBcebW. 

(b)  The  stariaypwieeeear  is 
laraigaaibia  far  iBi^BjMining  the  qiia^ 
and  cuuditiou  ofCCC-owasd  sugar.  The 
proceaaor  is  Jiabls  to  COC  tor  any 
demegse  COC  suBb*  doe  to  the  Ulore 
of  the  psoceseor  to  Joed  out  euisr 
iiMielliinllis  I  lilaila  set  "lielh  In 

S  1435.104(d).  Also,  the  piucessm  shall 
stosa  the  sugar  in  the  eligible  itatage 
wfassa  dabvaradior  as  1^  as  COC 


IMMkltl 

COC  fanaa  uaad  ior  tkiLprogram  are 
available  bomJhe  appropriate  Stale  - 
conmtttee  or  designslad  county 
commtttae.  Fvt  puipoaes  of  any  OCC 
form  thatiaftn  to  prognnrpartiaipetion 
by  pmducen,  the  lann  ''prodiKxr''  shall 
be  taken  tomean ' 


liaauoo 

(a)  This  nibpait  sat*  forth  tbatenns 
■nd  oonditioiu  for  the  payment  to  CCC 
of  markating  assessments  for  beet  sugar 
and  raw  caoe  soger  mariiatad  during 
fiaaal  years  1998  thrtim^  2003. 

(b)  The  «»«»<r«Hng  inii.iinunt  «ppH«« 

to: 

(1)  Rist  piooessor  "'»^«*<"c«  of  all 
raw  osne  suaar  proceesed  duitaig  fiscal 
yaers  1908  £ro«^  2003  from 
domestically-produGed  sugsrcane  or 


(c)  Majracaseor  fosWU  I 
ooUataral  and  COC  and  the  i^ 
Ulatoasiiv  into  a  stocegs  contiBCt.'the 
laucaaaui  is  taapunstble  fas  all  costs 
incumd  in  moving  ttie  sugar  to  an 
aUglbla  stoiaga  facility. 

(d)  A  pteceseor  storing  COCsnmed 
sugar  is  lasponsifala  lor  all  load-out 

I  in  the  event  Uiat  COC  ads  the 


(a)  OCC  shall  make  monthly  storage 
payments  to  the  proceaaor  far  the  period 
of  time  the  processor  stores  the  farfeHed 
luger.  The  stonge  psyment  rate  shall  be 
es  CCC  and  the  processor  agree,  and 
according  to  the  terms  and  cooditians 
OCC  sets  forth  when  executing  a  note 
and  security  agreement. 


11418.110 

(a)  The  regulations  issued  by  the 
Secretary  governing  setofis  and 
withholding  set  fortii  at  part  S  of  this 
dlle  and  pert  1403  of  this  chspter  are 
applicable  to  the  program  set  faith  in 
this  subpart. 

(b)  A  producer  or  processer  aay 
obtain  rsconsiderstioD  and  review  of 
determinations  made  under  this  subpsrl 
in  accordance  with  the  regulations  at  7 
CFR  part  780. 

(c)  Any  false  certification,  including 
thoae  made  for  the  purpose  of  anabling 
e  processor  to  obtain  a  loan  to  which  it 
is  not  entitled.  wiU  subject  the 
making  suc^  oartificatiao  to ' 
under  applicable  Federal  dvil  end 
criminal  atatutaa. 


(2)  Wiat  psocasani  marketings  of  sll 
beet  augar  procaeeed  dnring  fiscal  years 
1998  through  2003  from  doraestically- 
produoed  sugar  beets  or  sugsrbeet 
nudaasaa. 


|t43Un    Maaatataaaeaaaa 

(a)  For  mathatiags  during  flacatyear 
1806.  the  aasesamant  rata  per  pouBd.of 
beat  augwia9.21Z3  oenta  per  pound. 
The  aaaeeaBMQt  rata  far  fiscal  yaara  1997 
through  2003  is  0.2854  oaois  par  pound. 

(b)  For  '""^«H"g«  during  fiscal  year 
1096,  the  inseiiinient  rata  par  pound  of 
taw  oane  siigsr  is  0.1980  cents  par 
pound,  rsw  value.  The  assessment  rate 
for  fiscal  years  1997  through  2003  is 
0.24 75  cent*  per  pound,  raw  value. 


|1436J0> 

(a)  The  monthly  amount  of  thebeet 
sugar  marketing  assessment  to  be 
remitted  to  CCC  is  determined  by 
multiplying  the  number  of  pounds  of 
beet  sugar  marinated  in  the  calendar 
month  by  the  assessment  rate. 

(b)  The  monthly  smount  of  the 
marketing  aaaesamanton  taw  cane  sugar 
to  be  remitted  to  CCC  is  dsMnninad  1^ 
multiplying  the  number  of  pounds,  raw 
value,  of  raw  cane  sugar  marketed,  or 
estimated4o  be.markitfed  in  accordance 
with  (aXD  of  tUa  aectloo.  in  the 
calendar  month  by  the  esassameni  rate. 

(cKt)  First  piocessors  shall  remit 
marketing  assessments  to  OCC  no  Ister 
than  the  30th  calendar  day  following  the 
end  of  the  month  in  which  the  beet 
sugar  or  raw  cane  sugar  subject  tctthe 
assessment  wee  marsetea. 

(2)  Mailed  remittances  wrtll  be 
considered  timely  if  they  an 
poetmarked  not  later  than  the  25th 
calendar  day  following  the  month  in 


which  the  beet  sugar  or  cane  sugar 
sub)eet  te  the  assiiiiiiiiiMit  eras  m^ceted. 

(3)  OCC  must  lecaiva  elaofeonic . 
wrmittsTasty  the  30th  cahndar  day 
foUowii%  the  araath  in.  which  the  beet 
sugar  or  rawcane  sugar  euhteci  tathe 
aaaeeaaaat  was  marioMed. 

(4)  Any  pioeassorwho  fails  to  file  a 
remhtanoe  by  the  due  date  aball  be 
aaaeseed  a  dvU  paoally  and  inteiaatin 
accordaBca  with  S  1435.203. 

(dKD  Fbat-piacassoss  shall  prapain 
and  aufamit  aiiully  and  aocmalaly 

that  shows: 

(i)  Beet  aagat  markwtingi  dtuing  the 
previous  falandar  month*  aad 

(ii)  Raw  cane  auger,  raw  vahiei 
markatiags  during  the  previous  calendar 


(2)  First  pi'ocesaoii  vidio  do  not 
operate  on  a  calendar  moath  basis  may 
pay  their  eseessmants  baaed  on 
marketings  on  several  extra  dayaor  - 
fawar  da^  than  the  calendar  month 
reporting  period,  otmaiataait  with  the 
processor's  standard  accounting  period. 


(i)  Aaeeeaments  must  be  peid  on  all 
marketings  of  specific  crop  year  sugarin 
the  fiacal  yearit  la  due:  aikd 

(U)  Tha  maikaliiig  aaaeamaata  must 
be  remitted  monthly  and  by  the  dataa 
spadfiad  in  this  aecUon. 

(3)  Tha  entile  assessment  that  ia  due 
and  payahla-ahall  be  remitted  with  the 
FoimOCC-ao. 

(eXl)  If.  when  a  raw  cane  sugar 
iiiiaiiiiiiient  is  due  and  pajrabla.the  first 
processor  cermot  determine  the  exact 
raw  value  of  such  sugar,  an  estimate  of 
raw  vahie  baaed  on  the  receat 
experiSDoe  of  the  processor  shall  be 
made  and  die  assessment  submittsd  on 
the  eetimatedquantity. 

(2)  Whenever  as  assessment  is  besed 
on  sn  astimata  of  raw  value  pursuant  to 
(e)(1),  any  necessary  adjustmants  to  the 
quantity  of  raw  sugar  subject  to  the 
aaaesamenl  shall  be  made  by  filing  a 
corrected  Form  CCC-80  no  later  than  30 
calendar  days  after  the  last  day  of  the 
month  in  which  the  estimated 
assesameni  was  paid.  U,  according  te  the 
corrected  Form  CCC-80: 

(i)  The  assessment  was  underpaid,  the 
first  processor  shall  remit  the  additional 
sssaismanl  doe  with  the  corrected  Form 
CCC-80,  and 

(ii)  If  the  aaeessment  «ras  overpaid, 
the  first  proceaaor  shall  subtract  the 
oveipeyment  from  sny  aaeessment  due 
at  the  time  the  corrected  Fona  COC-80 
ia  filed,  or  if  none  is  due  at  that  time, 
from  the  assessment  next  due. 

(f)  By  October  30  of  each  year,  first 
processora  shsll  detannine  the  quantity 
of  beet  sugar  or  raw  cane  sugar  on  band 
that  was  produced  during  the  preceding 
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fiscal  year  but  not  marketed  by 
September  30  of  such  preceding  fiscal 
year  and  shall  lemil  a  marketing 
assessment  to  CCC  as  if  the  sugar  had 
been  marketed  in  September  of  such 
prsceding  fiscal  year.  Such  sugar  is  not 
subject  to  a  second  assessment  when  it 
is  marketed. 

(g)  First  processors  shall  send 
remittances  and  CCC-80  forms  as  CCC 
specifies. 

I1436J0S   CMpanaMeaandlntsfaaL 

(a)  A  fiist  processor  is  liable  for  a  dvil 
penalty  of  up  to  100  percent  of  the 
relevant  national  average  loan  rate  times 
the  marketings  of  beet  sugar  or  raw  cane 
sugar  involved  in  the  violation  if  the 
processor 

(1)  Fails  to  remit,  on  a  timely  basis, 
the  entire  amount  of  any  marketing 
assessment  in  accordance  with  this 
subpart: 

(2)  Fails  to  submit  Form  OCC-80  fiilly 
and  accurately  completed:  or 

(3)  Fails  to  maintain  and  permit 
inspection  of  records  as  required  by 
$  1435.204. 

(b)  In  addition  to  any  dvil  penalty 
assessed  in  accordance  with  this 
section,  interest  on  unpaid  assessments 
or  defidendes  in  assessments  paid  is 
due  snd  payable  at  the  rate  spedfied  in 
part  1403  of  this  chapter  begiiming  on 
the  1st  day  of  the  month  after  the 
marketing  assessment  was  due  in 
accordance  with  %  1435.203.  Interest 
shall  continue  to  accrue  until  such 
amount  is  paid.  However,  if  fiill 
payment  of  an  assessment  is  received 
within  30  calendar  days  of  the  date  on 
which  the  assessment  was  due,  no 
interest  shall  apply. 

(c)  The  Controller.  CCC,  shall  assess 
dvil  penalties  and  interest. 

(d)  Affected  first  processors  may 
request  reconsideration  of  dvil 
penalties  by  filing  a  request,  within  30 
days  of  receipt  of  certified  written 
notification  by  the  Controller,  CCC.  of 
such  assessment  of  dvil  penalties,  with 
the  Executive  Vice  President,  CCC,  Stop 
0501. 1400  Independence  Ave.  SW, 
Washington.  D.C.  20250-0501. 

(e)  After  reconsideration,  affected  first 
processora  may  appeal  dvU  penalties  by 
filing  a  notice  of  appeal,  within  30 
calendar  days  of  receipt  of  certified 
written  notificatian  by  the  Executive 
Vice  President,  CCC.  of  an  affirmation  of 
the  assessment  of  dvil  penalties,  with 
the  National  Appeals  Division  in 
accordance  with  pari  780  of  this 
chapter. 

I1436J04    Relunde. 

Marketing  assessments  are 
iK>nrefundiS)le.  However,  upon 
presentation  of  evidence  acceptable  to 


the  Controller,  CCC.  adjustments  to  an 
assessment  may  be  made  by  CCC  to 
nfled  the  actual  marketings  of  beat 
sugar  or  raw  cane  sugar,  or  a  first 
processor  may  adjust  the  amoimt  of  the 
assessment  due  in  accordance  with 
§  1435.202. 

Subpart  0—Monnatton  RaporUng  and 
Ratxmlfcaap^  Raqulfunama 

11436.300    Oanerst  etstsnwnt 

(a)  Every  sugar  beet  processor, 
sugarcane  processor,  and  cane  sugar 
refiner  shall  report,  on  a  monthly  t)asis 
on  CCC  required  forms,  its  imports  and 
receipts,  processing  inputs,  production, 
distribution,  stocks,  and  other 
information  necasaary  to  administer 
sugar  programs. 

(b)  Any  processor  must,  upon  OCX's 
request,  provide  such  information  as 
OOC  deems  appropriate  for  determining 
regional  loan  rates. 

(c)  The  sugar  Information  reporting 
and  recordkeeping  requirements  ofthis 
subpari  are  administered  under  the 
general  supervision  of  the  Executive 
Vice  President,  OCC 

I143SJ01    avHpanaMsa. 

(a)  Any  processor  or  refiner  who 
willfully  bils  or  refuses  to  furnish  the 
information,  or  who  willfully  furnishes 
false  data  required  under  §  1435.300,  is 
subject  to  a  dvil  penalty  of  no  more 
than  $10,000  for  eech  such  violation. 

(b)  The  Controller.  CCC,  shall  assess 
dvil  penalties  and  interest. 

(c)  Affected  first  processora  may 
request  reconsideration  of  dvil 
penalties  by  filing  a  request,  within  30 
days  of  receipt  of  certified  written 
noUficatiOQ  by  the  Controller,  CCC,  of 
such  assessment  of  dvil  penalties,  with 
the  Executive  Vice  President,  CCC,  Stop  . 
0501, 1400  Independence  Ave.  SW, 
Washington,  D.C  20250-0501. 

(d)  After  reconsideration,  afCacted  first 
processors  may  appeal  dvil  penalties  by 
filing  a  notice  of  appeal,  within  30 
calendar  days  of  receipt  of  certified 
written  notification  by  the  Executive 
Vice  President,  CCC,  of  an  affirmation  of 
the  assessment  of  civil  penalties,  with 
the  National  Appeals  Division  in 
accordance  with  pari  780  ofthis 
chapter. 

PART  1446-PEANUTS: 

43.  The  authority  dtaUon  for  pari 
1446  is  revised  to  read  as  follows: 

Aalfasstty:  7  U.S.C  7Z7I:  IS  U.S.C  7i4b 
and  714c 

44.  Section  1446.101  is  amended  by 
revising  the  first  and  second  sentences 
of  the  section  to  read  as  follows: 


11448.101 

This  pari  sets  out  provisions  relating 
to  the  1996  through  2(X)2  crops  of 
peanuts  as  authorized  and  in 
accordance  with  the  applicable 
provisions  of  Public  Law  104-127.  The 
peanut  marketing,  storage,  handling  and 
disposition  requirements  for  peanuts  for 
the  1991  through  1995  crops  shall 
continue  to  be  governed  by  the 
regulations  codified  in  this  pert  1448  as 
of  January  1. 1996.  •  *  ♦ 

45.  hi  §  1446.103,  the  definition  of 
"eligible  producer"  is  amended  by 
redesienating  paragraph  (4)  as  paragraph 
(5)  and  adding  a  new.paragraph  (4)  in 
its  place,  and  paragraph  (1)  of  the 
definition  of  "support  rate"  is  revised  to 
read  as  follows: 

11448.103 


Eligible  producer.  An  eligible 
producer  for  purposes  of  price  support 
under  this  part  shall  be  a  person  who 
meets  all  of  the  following  criteria: 

«  •  *  •  a 

(4)  The  person  has  not  marketed  100 
percent  of  a  quota  peanut  crop  that 
meets  the  quality  requirements  for 
domestic  edible  use.  through  a 
marketing  association  for  the  2 
marketing  years  immediately  preceding 
the  current  marketing  year,  if  nandlen 
have  provided  the  producer  with 
written  offers,  upon  delivery,  for  the 
purchase  of  all  the  quota  peanuts,  at  a 
price  equal  to  or  in  excess  of  the  quota 
support  price.  If  a  producer  is  rendered 
ineligible  for  quota  price  support  under 
this  or  any  other  provision,  the  producer 
may  app^  the  ineligibility 
determination  utilizing  procedures 
provided  in  part  780  ofthis  title. 

k  *  *  *  • 

Support  rate. — (1)  National  average. 
The  national  average  price  support  rate 
for  quota  peanuts,  for  each  of  the  1996 
through  2002  crops,  shall  be  S610.00  per 
ton.  The  national  average  price  suppcfft 
rate  for  additional  peanuts,  for  each  of 
the  1996  through  2002  crops,  shall  be 
the  rate  announced  by  the  Secretaiy. 

*  •        *        »        • 

46.  hi  $  1446.203,  paragraph  (b)  is 
revised  to  read  as  follows: 

(1448.203    Marketing  card  entrtaa  and 
collection  of  assessmenta,  panattlea  and 
debts. 

•  •        •        •        * 

(b)  Farmers  Home  Administration  or 
Farm  Service  Agency  lien.  If  a  Farmers 
Home  Administration  or  Farm  Service 
Agency  lien  has  been  recorded  on  the 
marketing  card  that  was  issued  for  the 
use  of  a  producer  when  marketing 
peanuts,  the  purchaser  of  such  peanuts 
shall  make  the  check,  for  the  proceeds 
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from  such  peanuts,  payabls  jointly  to 
th*  producer  and  the  Farm  Service 
A^sncy.  However,  if  a  peanut  poundage 
quota  Uen  was  also  recorded  on  the 
mariLeting  card  against  such  producer, 
the  check  shall  be  nude  payable  Jointly 
to  the  prodtxar,  CXX:  and  the  Farm 
Service  Agency. 

47.  Section  1446.307  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows: 


|144tJ07 


(b)  Limitation  of  amount  eligtbhfor 
tnnafer.  A  tniufsr  made  in  accordance 
with  this  section  shall  not  exceed  the 
smaller  of: 
.   (1)  The  diOarence  between: 

(i)  The  total  quantity  of  Segregation  1 
peanuts  maiketad  from  the  tutu,  plus 
the  amount  of  peanuts  retained  on  the 
farm  for  seed  or  other  use,  and 

(ii)  The  effactive  brm  poundage 
quota,  excluding  quota  pounds 
transfarred  to  \ha  farm  in  the  fall;  or 

(2)  Twenty-five  percent  of  the 
efbctive  {arm  p«»in«l.g«  quota, 
exrhuting  quota  pounda  transfaied  to 
the  brm  in  the  ML 


(d)  toon  value  for  transfarred 
paonuts.— <1)  Segregation  2  peanuts. 
The  quota  loan  value  for  any  lot  of 
Segregation  2  peanula  transferred  from 
an  additional  loan  to  a  quota  loan  shall 
be  determined  by  multiplying  70 
percent  of  the  quota  loan  rate  that 
otherwise  would  have  been  applicable 
for  such  lot  of  peenuts  as  quota  peanuts, 
exclusive  of  any  discount  for  damaged 
kernels,  by  the  net  weight  of  peanuts 
being  transfarred  and  deducting  bom 
the  leauH  the  amount  of  any  special 
discount  that  may  apply  for  Segregaticm 
2  peanuts  transfarred  in  accordance 
with  this  sactian. 

(2)  Segregation  3  peanuts.  The  quota 
loan  value  for  any  lot  of  Segregation  3 
peanuts  transferred  from  an  additional  ~ 
loan  to  a  quota  loan  shall  be  determined 
by  multiplying  70  percent  of  the  quota 
loan  rate  that  otherwise  wouU  have 
been  applicable  for  such  lot  of  peanuts 
as  quota  peanuts,  exclusive  of  any 
diacount  for  damaged  kernels,  by  the  net 
weight  of  peanuts  being  tranafarred  and 
deducting  from  the  result  the  amount  of 
any  special  discount  that  may  apply  for 
Segregation  3  peanuts  transfarrwl  in 
accordame  vrith  this  section. 
•        •        •        tt       • 

48.  SecUoo  1446.308  U  amended  by 
revising  paragraphs  (a),  (d)  and  (e)(1), 
removing  paragraph  (f),  and 
redesignating  paragraph  (g)  as  paragraph 
(f)  to  read  as  follows: 


{1446.306    (.owpools. 

(a)  Establishment  of  pools.— il)  Each 
marketing  association  shall  establish  six 
separate  loan  pools;  one  for  each  of  the 
thiee  segregations  of  additional  peanuts 
and  one  for  each  of  the  three 
segregations  for  quota  peanuts,  lliese 
pools  shall  be  formed  without  regard  to 
the  type  of  peanuts  (Ruimer,  Virginia, 
Spanish,  or  Valencia)  involved. 
However,  the  SWPCA  shall  also 
establish  12  separate  loan  pools  for 
Valencia  peanuta  produced  in  New 
Mexico,  namely,  for  bright  hull  peanuts 
aiul  for  dark  bull  peenuts  sepantely,  to 
include  for  eech  of  them  sepante,  by 
segregation,  additional  peanuts  and 
quota  peanuts  pools.  Eadi  marketing 
asaodatioD  shall  maintain  aeparate, 
complete  and  accurate  records  for  each 
loan  pool  that  is  established  by  the 
marketing  association. 

(2)  Eligibility  to  participate  in  New 
Mexico  Pools. 

(i)  In  general.  Except  as  provided  in 
clause  (a)(2)(ii)  of  this  section,  in  the 
case  of  the  1996  and  subsequent  crops, 
Valencia  peanuts  not  physically 
produced  in  the  State  of  New  Mexico 
shall  not  be  eligible  to  participate  in  the 
pools  of  the  State  even  if  the  farm  on 
which  tlia  peanuts  are  produced  is 
constituted  for  administrative  puirpoaes 
within  the  State  of  New  Mexico. 

(ii)  Exception.  A  producer  of  Valencia 
peanuts  may  enter  Valencia  peanuts  that 
are  physically  produced  in  Texas  into 
the  pools  for  New  Mexico  £n  a  quantity 
not  greater  than  the  average  annual 
quantity  of  the  peanuts  that  the 
producer  entered  into  the  New  Mexico 
pools  for  the  1990  through  1995  crops; 
however,  to  qualify,  the  peanuts  must  be 
produced  on  the  same  farm  on  which 
the  peanuts  were  produced  during  the 
base  yean  of  1990  through  1995. 

(d)  Recovery  of  losses  in  quota  area 
loan  pools. — (1)  If  the  loen  indebtedness 
on  the  peanuts  in  a  quota  area  pool 
exceeds  the  proceeds  from  the  sale  of 
the  peenuts  in  such  pool,  such  excess 
shall  be  recovered  using  the  following 
sources  in  the  following  order  of 
priority: 

(i)  Pr<x»eda  due  any  individual 
producer  from  any  pool,  as  a  result  of 
the  transfer  of  peanuts  for  pricing 
purposes  from  an  additional  loan  pool 
to  a  quota  loan  pool,  pursuant  to  the 
provisions  in  §  1446.307. 

(ii)  Gains  of  any  producer  in  the  same 
pool,  by  the  amount  of  pool  gains 
attributed  to  the  same  producer  from  the 
sale  of  additional  peanuts  for  domestic 
and  export  edible  use. 

(iii)  Gains  or  profits  resulting  from  the 
sale  of  additional  peanuts,  other  than 


Valencia  peanuts  produced  in  New 
Mexico  in  sepante  type  pools 
established  under  paragraph  (a)  of  this 
section,  in  the  same  marketing  area  for 
domestic  edible  use,  that  are  owned  or 
controlled  by  CCC.  This  paragraph  shall 
not  apply  to  gains  or  profits  from  the 
sale  of^peanuts  that  were  produced  on 
hrms  with  1  acre  or  less  of  peanut 
production. 

(iv)  Marketing  assessments,  collected 
from  producers  under  §  729.316  of  this 
title,  that  the  Secretary  determines  are 
necessary  to  cover  losses  in  area  quota 
pools. 

(v)  Gains  or  profits  from  quota  pools 
in  other  marketing  areas,  other  than 
separate  type  pools  established  under 
paragraph  (a)  of  this  section  for  Valencia 
peanuts  produced  in  New  Mexico. 

(vi)  Gains  or  profits  resulting  from  the 
sale  of  additional  peanuts  in  otiier 
marketing  areas,  other  than  Valencia 
peenuts  produced  In  New  Mexico  in 
aeparate  type  pools  established  under 
paragraph  (a)  of  this  section,  for 
domestic  edible  use,  that  an  owned  or 
controlled  by  CCC.  This  paragraph  shall 
not  apply  to  gains  or  profits  bom  the 
sale  of  peanuts  that  were  produced  on 
forms  with  1  acre  or  less  of  peanut 
production. 

(vii)  Marketing  asaaasments,  collected 
from  handlers  under  §729.316ofthis 
title,  that  the  Secretary  determines  are 
necessary  to  cover  losses  in  area  quota 
pools. 

(viii)  Increased  marketing  assessments 
on  quota  peanuts  in  the  production  area 
covered  by  the  pool,  which  shall  be 
assessed  as  needed  and  collected  from 
producere  under  J  729.317  of  this  title. 

(2)  The  exceptions  provided  for 
Valencia  peanuts  in  paragraph  (d)(1)  of 
this  section  shall  only  apply  as  to 
prevent  onsets  between  pools  for  each 
of  the  Valencia  types  (bright-hull  and 
dark-hull)  for  New  Mexico  and  other 
peanuts. 

(e)  Pool  distribution. — (1)  Net  gains  as 
determined  in  accordance  with  this 
section  on  peanuts  in  eech  area  pool 
shall  be  distributed  to  each  producer 
who  placed  peanuts  in  that  pool  in 
proportion  to  the  dollar  value  of  peanuts 
placed  in  such  pool  by  that  producer, 
except  that  the  proceeds  available  for     ' 
the  amount  of  distribution  shall  be 
subject  to  any  other  conditions  and 
o%ets  set  forth  in  this  section:  and 
*        •        •        *        • 

49.  Section  1446.401  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

(1446.401    Contracts  (or  addWonal 
paanuts  tar  cniaMng  or  Sivoit 


"■^Wft. 
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(a)  Contract  form  and  addendum. — (1) 
Contract  form.  In  cvder  to  be  approved 
by  the  county  committee,  the  contract 
must  be  completed  on  Form  CCC-IOOS. 
Handler  Contract  With  Producere  for 
Purchase  of  Additional  Peanuts  for 
Crushing  or  Export,  or  on  a  form 
approved  by  the  Eiracutive  Vice 
Pr^sid«it,  CCC,  or  designee,  which 
fellows  the  organization  of  the  CtX- 
1005  and  contains  as  a  minimum  all  of 
the  requirements  provided  for  in 
paragraph  (c)(2)  of  this  section. 

*  *        «        *        * 

50.  Section  1446.410  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11446.410   DtapaaMon  dsM. 

*  •        *        •        * 

(b)  Extension  affinal  disposition  date. 
The  final  disposition  date  for  an 


individual  handler  nay  be  ^xtenda^  by  . 
the  marketing  association  to  November 
30  of  the  year  following  the  calendar 
year  in  which  the  crop  was  grown  if.  by 
the  final  disposition  date  identified  in 
paragraph  (a)  of  this  section,  the  handler 
files  a  written  request  with  the 
marketing  association  that  specifies  the 
ntmiber  of  pounds  for  which  an 
extension  is  requested. 

51.  Part  1468  is  revised  as  follows: 

PART  1468-WOOL  AND  MOHAIR 

AodMriir  7  U.SXX  17S1-1787:  IS  UAC 
714b  and  714c 


11468.1    Tai 

The  price  support  program  for  wool 
and  mohair  was  terminated  at  the 
conclusion  of  the  1995  marketing  year. 


The  regulations  setting  forth  the 
applicable  terms  and  conditions  for  the 
Wool  and  Mohair  Program  for  the  1995 
and  prior  marketing  years  found  at  part 
1468  of  this  title  as  Of  January  1. 1996. 
shall  be  applicable  to  determinations 
made  with  respect  to  the  administration 
of  payments  outstanding  on  or  after  July 
18, 1996. 

Dated  July  3,  lOge. 


SaaetaiyofAfficuUun. 
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AOMOr:  Agricuhunl  Mukadng  Sarvioe. 

USDA. 

ACIMN:  Propoaad  rale. 

aUMMAirr:  This  tsntativa  paitUl  dacUioo 
propons,  oo  on  emergency  bedi, 
imondmanU  to  {bur  Federal  milk  orrdan 
in  the  Southeaatam  United  Stataa.  The 
amandmanta  would  aitabUih  a 
tnnapotation  credit  balandng  fund 
bom  wliich  to  raimbuiae  handJaia  tor 
the  coat  of  impottiiig  bulk  milk  into 
theaa  maricet*  lor  fliLd  nae  whao  milk 
(uppliea  that  aie  oonnally  aaaodalad 
with  thaae  markata  an  inauiBciant  to 
meet  fluid  needa.  The  amendment*  alao 
would  eaiab&ah  a  mcothly  11111111111111111 
to  maintain  the  solvency  of  the  fund  and 
a  methodology  for  computation  of  the 
ttanapoftation  cndita.  The  propoaad 
rulea  are  baaad  upon  propoaala  diat 
were  cooaiderad  at  a  public  bearing 
held  May  15-16, 1996.  in  Oiarlatle, 
hferth  Carolina.  Produces  ia  the 
affactad  aiea*  will  have  an  opportunity 
to  vote  00  the  interim  amanamenta 
before  they  go  into  aflact 
DATES:  Comments  mual  be  aubmittad  on 
or  before  August  19, 1906. 
HOOHtnSf.  Comments  (4  copies)  should 
be  filed  with  the  Hearing  Clerk,  Room 
1083,  South  Building.  United  States 
Department  of  Agriculture,  WasUnglon, 
DC  20250. 

ran  nmncR  mfommtiom  contact: 
Nicholas  MemoU.  Marketing  Specialist, 
Order  Formulation  Branch.  USDA/ 
AMS/Dairy  DivisioD,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  690-1932. 

sumamTARv  MraNMTWN:  This 
adminiatiative  action  is  governed  by  the 
provisions  of  sections  558  and  557  of 
Title  5  of  the  United  States  Coda  and, 
therefore,  is  excluded  from  th* 
requiramanta  of  Executive  Order  12866. 

the  Ragulatory  FlaxibUity  Act  (5 
U.S.C  601-612)  requires  the  agency  to 


examloa  the  impact  of  a  propoaad  rule 
on  nail  antitiaa.  Pursuant  to  5  U.S.C 
60S(b),  the  Agricultural  Marketing 
Servica  has  dataimined  that  this  rule 
will  not  have  a  sigDifiCant  economic 
impact  on  a  substantial  number  of  amatt 
eoUtlaa.  No  new  entltiaa  «riU  be 
rasulatad  as  a  raault  of  the  propoaad 
niMa  and  any  rhaimaa  experienced  by 
handler*  wiU  be  of  a  minor  nature. 

The  amended  orders  will  promote 
orderly  marketing  of  milk  by  producers 
and  regulated  haadlar*  by  proividiiig 
transpottatian  osdits  to  aaaiat  tham  in 
brining  aupplamaotal  milk  to  the 
market  lor  fluid  uae.  The  record  of  this 
proceeding  indicalee'that  supplemental 
milk  is  regularly  impoitad  into  the 
SouthoMtam  United  Stataa.  that  the 
burden  of  coat  far  providing  thia  aatvica 
ha*  been  increasing,  and  that  it  fslla 
unevenly  among  the  handlers  and  dairy 
fumers  operating  in  thaae  martata. 

Thne  will  be  a  modaat  aaaeaamaot  on 
handlere  to  provide  funds  far  die 
propoaad  new  tranaportatian  credits, 
vrhich  will  be  uaad  to  reimburse 
handlers  for  the  costs  that  they  incur, 
but  this  asaassnwnt  will  not  exceed  6 
cants  per  hundredweight  of  Claas  I 
producer  milk.  The  aaseaamant  will  be 
reduced  or  waived  completely  once  the 
balance  in  the  transportation  credit 
balancing  fund  is  sufficient  to  cover  the 
sum  of  six  months'  credits.  The  e-cant 
par  htmdredweight  aaaaasment 
translates  to  about  one-half  cant  par 
gallon  of  milk. 

At  praaant,  all  handlers  regulated 
under  the  4  milk  orders  involved  in  tUa 
proceeding  file  a  monthly  report  of 
receipts  and  utilizatioa  with  the  market 
adminiatratot.  The  propoaed 
amendmenta  Tasiilting  from  this 
proceeding  will  only  add  2  Unas  of 
informatioa  to  this  report  Ho««!(v«n 
only  thoaa  hsBdlera  applying  far 
tianapartition  oraditson  supplamentfel 
milk  will  have  to  provide  this  additiooal 
infonnation  to  the  market  administntor. 
The  estimated  time  lo  collect,  aggregate, 
and  report  this  information,  which  is 
already  compiled  for  other  uses,  is  lees 
than  15  minutes  par  month. 

The  net  impact  of  the  pn^xiaed 
amendments  an  dairy  {umen  should  be 
insignificant.  Some  dairy  {armats  may 
experience  a  reduction  in  their  blend 
price  during  the  first  year  that  the  new 
rales  are  in  aflect.  This  reductiOB, 
which  should  amount  to  lass  than  5 
centsper  hundredweight,  will  occur 
only  if  the  balance  in  the  tranaportaliaD 
credit  balancing  fund  is  insiifficienl  to 
cover  the  current  month's  transpoitatiaB 
credits.  Once  the  fund  has  been  fiiUy 
endowed,  dairy  Earmere  would 
experience  no  teductian  in  the  anifom 


price  as  a  result  'of  ttansportatibii' ' 
credits. 

The  preamble  of  this  tentative 
decision  clearly  explains  to  all  handlers 
and  dairy  tanners  in  these  markets  how 
the  new  provisions  will  woric.  The 
market  administntor  will  send  a  copy  of 
Ihia  decision  to  each  handler, 
coopentive  association,  and 
nonmember  dairy  fsimar  covered  by 
these  orders.  In  addition,  the  maiket 
administrator's  office  is  aoceaaible  by 
telephone  for  any  additional  questions 
that  may  arise  during  regular  business 
hours. 

The  amendnients  propoaed  herein 
have  been  reviewed  under  Executive 
Otdar  12778,  Gvil  Justice  Reform.  This 
tula  ia  not  intended  to  have  a  retroactive 
eflecL  If  adopted,  this  proposed  rale 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  polidsa,  unleaa  they 
praaant  an  irracoiHalable  conflict  with 
thia  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  provides  that 
administntive  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(lS)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
aooordanca  with  the  law  and  requaat  a 
nuxUficatiaa  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforaed  the  opportunity  for  a  hearing 
on  the  petition.  After  a  bearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  tba  United  Slates  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
Juriadictioo  in  equity  to  review  the 
Secretary's  ruling  an  the  petition, 
provided  a  bill  in  equity  ia  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  rating. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  May  1, 
1996:  published  May  3, 1996  (61 FR 
19661). 

PreliiBinary  Statamaat 

A  public  hearing  was  held  to  consider 
propoaed  amendsMots  to  the  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  afinasaid 
marketing  ana*.  The  hearing  was  held 
pursuant  to  the  proviaions  (rf  the 
A^icultuial  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
and  the  applicable  mies  of  practice  (7 
CFR  Part  900),  in  Charlotte,  North 
Carolina,  on  May  15-16, 1996.  Notice  of 
(uch  healing  waa  iasoed  on  May  1, 
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1996,  and  published  May  3, 1996  (61  FR 
10861). 

Intareatad  paitiaa  ware  given  until 
May  28, 1006,  to  file  poat-hearing  briab 
on  the  propoaala  as  published  in  the 
Fadaral  l4gial*r  ana  as  modified  at  the 
heating.  Comments  alao  ware  teqaeatad 
on  whether  the  propoaala  should  be 
considered  on  an  emergency  basis. 

Interested  parties  may  file  written 
exceptions  to  this  tentative  dedsioo 
with  the  Hearing  Clerk.  U.S.  Department 
of  Agriculture,  Washlt^on.  DC  202S0 
by  the  30th  day  after  publication  of  this 
decision  in  the  Federal  R«gialar.  Four 
oopiea  of  the  axosptlons  should  be  filed. 
All  written  siihmisaions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  Office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Transpcitation  credits  for 
supplemental  bulk  milk  received  for 
Claaaluaa. 

2.  Dadiictians  from  the  mtnimnni 
uniform  price  to  producers. 

3.  Whether  emergency  marketing 
conditions  in  the  4  regulated  marketing 
areas  warrant  the  omission  of  a 
recommended  decision  with  respect  to 
Issue  No.  1  and  the  opportunity  to  file 
written  exceptions  thereta 

This  tentative  partial  dedsicn  only 
deala  with  lasue*  1  and  3.  Issue  2  will 
be  handled  through  normal  ralemaking 
procedures  in  a  forthcoming 
recommended  decision. 

Findings  and  Conchiaions 

The  foUowring  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidetxs  presented  at  the 
hearing  and  the  record  thereof: 

1.  Transportation  Credits  for 
Supplanental  Bulk  Milk  Received  for 
Oauluae 

Federal  Milk  Orders  1005, 1007, 1011, 
and  1046  (hereinafter  referred  to  as  "the 
4  orders")  should  be  amended  to 
provide  a  tranaportation  credit  for 
supplemental  bulk  milk  that  is 
transferred  from  an  other  order  plant  to 
a  pool  plant  during  the  months  of  July 
through  December.  A  credit  also  should 
be  provided  to  those  handlers  who 
import  supplemental  bulk  milk  for  fluid 
use  directly  from  producers'  brms.  For 
plant  milk,  the  credit  should  be  limited 
to  milk  that  is  allocated  to  Class  1  and 
should  be  computed  at  a  rate  equal  to 
3.7  cants  per  10  miles  per  cwt.  or 
fraction  thereof  from  the  transferor  plant 
to  the  transierse  plant.  The  credit 
should  be  reduced  to  the  extent  that  the 
Class  I  price  at  the  transferee  plant 


exceeds  the  Claas  I  price  at  the 
transferor  plant. 

In  the  case  of  milk  racaived  directly 
from  producen'  farma,  the  origination 
point  of  a  bulk  tank  truck  containing 
more  than  one  producer's  milk  should 
be  the  dty  closest  to  the  hrm  from 
which  the  last  farm  pickup  was  made. 
Alteroativety,  the  origination  point  may 
be  the  location  specified  on  a  certified 
weight  receipt  obtained  at  an 
indt^pendeouy  onented  track  stop  after 
the  last  brm  pickup  has  hem  made.  The 
oedit  should  be  computed  by 
multiplying  3.7  cents  times  the  number 
of  10-inile  increments  between  the 
otiginatian  point  and  the  location  of  the 
plant  receiving  the  milk.  Uea  any 
poaitive  difforsnca  in  the  Class  I  prices 
at  the  t«ro  points  under  the  order 
receiving  the  milk. 

A  tiaiupaitatian  credit  far  bulk  milk 
received  from  an  other  order  plant  for 
Class  I  use  was  propoaed  by  Mid- 
America  DairynMn,  Inc..  a  cooperative 
association  that  represents 
approximately  50  percent  of  the 
producers  in  Orden  S,  7,  and  11,  and 
nearly  one-third  of  the  producen  in 
Order  46. 

A  Hiokeaman  for  Mid-Am  testified 
that:  (a)  The  Southeast  state*  are 
dironically  short  of  milk  for  fluid  use  at 
certain  times  of  the  year  and  this 
shortage  will  be  particularly  acuta 
during  the  upcoming  summer  and  bll 
months;  (bj  the  Federal  order  Class  I 
pridrsg  structure  will  not  accommodate 
the  movement  of  milk  from  surplus 
markets  to  deficit  markets:  (c)  the 
burden  of  supplying  the  4  Southeast 
markets  with  supplemental  milk  for 
fluid  use  falls  disproportionately  on  the 
cooperative  aaaociations  serving  these 
mattets;  (d)  the  Agricultural  Marketing 
Agreement  Act  provides  for 
"marketwide  service  payrrwnts"  to 
provide  for  greater  equity  betiween 
producen  and  handlere  supplying  a 
market  with  supplem«atal  iniUc  during 
short  production  months:  and  (a) 
therefore,  the  Secretary  should 
immediately  amend  the  4  orders 
eSective  July  1, 1096,  to  provide  relief 
to  thoee  handlere  who  will  be  relied 
upon  to  provide  supplemental  milk  to 
meet  the  fluid  needs  of  consumers  in 
the  area. 

The  General  Manager  of  Carolina 
Virginia  Milk  Producen  Association 
(CVMPA),  a  cooperative  association 
with  producen  supplying  plants 
regulated  under  all  4  orden,  testified  in 
support  of  Mid-Am 's  proposed 
transportation  credits  but  stated  that  the 
proposal  should  be  expanded  to  include 
supplemental  milk  received  directly    ' 
bam  producen'  brms.  The  spokesman 
testified  that  during  the  period  from  July 


through  December  1995.  CVMPA 
imported  more  than  19  million  pounds 
of  plant  milk  at  a  transportation  cost  of 
307  thousand  doUare.  Diuing  that  same 
period,  however,  CVMPA  imparted 
more  than  38  million  pounds  of 
supplemental  producer  milk  directly 
frtnn  firms  at  a  cost  of  528  thousand 
doUan.  he  said. 

The  CVMPA  qiokesman  teatified  that 
supplemental  milk  shipped  directly 
from  producen'  farms  can  often  be 
purchased  at  lower  cost  than  plant  milk. 
He  also  noted  that  this  farm-shipped 
milk  is  often  of  better  quality  becauae  it 
requires  less  handling.  He  concluded 
that  the  orden  should  be  amended  to 
give  handlen  the  economic  incentive  to 
transport  milk  in  the  most  efficient 


A  spokesman  for  Milk  Marketing,  bic 
(MMI).  s  cooperative  association 
supplying  handlere  under  Orden  11  and 
48,  testified  in  opposition  to  the  Mid- 
Am  proposal  as  it  relates  to  Order  46. 
The  MMI  spokesman  stated  that  MMI 
opposed  the  proposal  on  the  basis  that 
over-order  charges  would  be  a  better 
method  of  obtaining  reimbursement  for 
the  costs  associated  with  importing  milk 
into  the  market  for  fluid  use.  Also,  he 
aid  that  MMI  did  not  support  the 
proposal  because  it  did  not  provide  a 
transportation  credit  for  bulk 
supplemental  milk  shipped  directly 
from  producen'  farms  to  plants. 
However,  he  said  that  if  the  Departmaot 
should  adopt  Mid-Am's  proposal,  it 
should  be  expanded  to  include 
supplemental  milk  received  directly 
from  producen'  fanns.  Receiving  milk 
in  this  marmer.  he  explained,  would 
encourage  hauling  efficiencies,  improve 
milk  quality.  elinUnate  pump.over 
expenses,  and  reduce  pttxiuct  loas  due 
to  handling. 

Select  Milk  Producen.  Inc.,  a  New 
Mexico  dairy  cooperative  that  provides 
supplemental  milk  lo  the  Southeast 
markets,  endorsed  the  suggestion  of 
CVMPA  and  MMI  to  provide 
transportation  credits  for  farm-to-plant 
milk  as  well  as  plant-to-plant  milk. 

The  Mid-Am  proposal  also  received  a 
qualified  endorsement  from  Fleming 
Dairy.  The  spokesman  for  Fleming, 
which  operates  pool  distributing  plants 
in  Nashville,  Tennessee,  and  Baker, 
Louisiana,  suggested  that  Mid-Am's 
proposal  be  modified  to  restrict 
transportation  credits  to  the  months  of 
July  through  October  instead  of  July 
through  December.  He  also  suggested 
eliminating  the  provision  proposed  by 
Mid-Am  that  would  permit  credits 
during  the  months  of  January  throiigh 
Jime  if  tlte  Class  I  utilization  during  the 
mooth  is  higher  than  80  percent 
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Tlw  Floniiig^nnkMnMn  itaisdtfaat 
during  tbe  months  when  trtinspflititioa 
credits  aaria  eflsct,  CUs»in-A  {Vicing 
in  tbna  markal&aiKi  in  thesummndiiid 
maikste  should  bviumndad.  At  the 
pment  time,  ha  said.  HiapmanGVof 
Claas  m-A  pricing  In  thaw  maikaii 
sigoiflcantly  adds  tatha  cast  of 
oiMainiag  supplamantal  milk  bacanta 
cuopwalivai  md  Buid  arilk  procassos  i 
ham  to  Udihia  nipplamantal  milk 
away  froin  Imttaf-powdaf  plains 

A  apokaaman  iar  Land  O' Sun  Oairiaa, 
lOiigi^"*'  TawMMaa.  Kfilkco.  Inc., 
AshaviUe,  Noith  Carattna.  and  Kimtar 
Fanns.  OatioMa  and  ffigk  Point  NoiA 
Gkndina.  alao  oBsrad  eooatnadi'va 
oitiaiaB  of  Ite  kfid-Aa  propoiaL  IW 
spokasman  aaggsatad  that  bandlais 
aaaking  raimbutaemant  br 
taaaspairtatiOD  ooata  ahould  ba  laquiisd 
to  show  that  thay,  in  Eml  incunad  tlw 
coat  If  dia  actual  tanapoitatioa  coat 
wras  laas  diaa  tha  credit  providad  in  die 
ordar.  a  handhtshanld  oaly  laoaiva 
islnihiiiaamaatfarthacoatactualhr 
iacumd.  H»  alao  quaattooad  whatnar 
thr  prOpeaad  3.9  caots  pat  10  milas 
aocnntaly  lapiaaiintadtha  coaLof 
tnnqportins  Bulk  milk  and  ha  diddasd 
tha  ptopoaal  fc»  not  rertrirtlng 
tanaportatiatt  aadila  OB  tha  aiowamaot 
of  bulk  milk  batwaan  the  4  onlan 
in»Ml»ad  ia  this  psnfaading  Finally,  tha 
witnaaa  iiijaalad  batreariag  ftrndaAcm 
tha  produtai  salllamanl  fund  lasarrr, 
inataad  of  the  nmfcatwida  pooL  ndiaB 
the  piopoaed  tianapartaliott  oadit 
baimicing  fund  eaotainsatt  insuffidant 
balanne  to  cover  a  maoth'c 
tiaaspaitation  eradits. 

Sevaial  propriatary  handlers  tasttfiad 
In  oppoaJtion  to  tbe  pr^oasd 
mnnoitation  credits,  'nie  presidant  of 
Southern  Belle  Dairy,  Somerset, 
Kentucky,  atatad  that  bandlen  meka 
cfaoicaa  in  arranging  tor  their  milk 
sappltea  and  the  Fadanl  ordar  prognm 
ahowdnot  faaoaUadupoo  to 
"akaidalaty  laval  the  plying  SakL"  Ha 


aaid  tha  piopoaed  ft-cant  aiaaasiiiBiit  tor 
the  tianspattatiaD  oadit  balaadag  bind 
would  pot  Scwtham  Bella  at  a 
competitive  disedvantage  with  its 
coanpadtofs  in  Indiana,  Virginia,  West 
mii^nia.  and  Ohio.  Ha  also  statad  that 
it  will  promota  InefBcient  mowamaots  of 
milk'by  giving  ngioaal  coopentivea  tha 
oppoitunity  to  divait  regional  milk 
auppliaa  to  Florida  end  then  raplaee 
thoaa  suppliaa  with  supplamanlal  milk 
at  handlars'  sxpenae.  Rnally,  ha 
frIHrimd  the  piopoeal  far  not  including 
d>e  sumanston  of  Claaa  BI-A  pricing. 

The  Oiiactor  of  MilkPiDcurement  ior 
Daan  Poods  Company,  Franklin  Park. 
"'<"^«  alao  testified  in  oppoaition  to 
tlM  Mid-Am  proposal.  He  said  that 
negotiation  between  buyer  and  seller 


was  tha  best  vahicie  to  recover  coats  and 
thai  pmpiislaiy  handlais  dut  purchaaa 
all  or  psot  of  tW*  milk  supply  bom 
indapandeot  piaducais  ahmildiiol  be 
expected  to  parj^into  a  treaaportation 
pool  to  assuraa  milk  supply  for 
processan  who  choose  to  purchase  their 
milk  bnm  a  "marketiBg  agency."  Tha 
piopoeedamandments,  ha  said,  coald 
create  bias  ihnitagBs  and  force  fluid 
procaasors  to  make  aiuMcaasary 
payments  into  s  transpoitalian  pool  for- 
ua  8^  benefit  of  cocqpenitives. 

The  vice  pteaidant  of  finaaca-ibr 
Holland  Dairiaai  Holland.  Indiana,  also 
tastlfled  in  oppositioa  to  tbe  propoeaL 
Tha  wtlnaes  atatad  Holland  Daitiaa  baa 
davaiopadils  oam-milk  anpply  iiaai 
indapaBden^prediKasa  and,  aa.a  leault, 
canries  tha^itt  of  balanditg  thismllk 
supply  during  the  Oush  end  short 
iiisaiais  rf iiiiiitiii  lliiii  Till  iiilil  Itinl 
while  tha  pionoaed  transportation 
credits  would  cost  HoUend  Dairy  a 
oonaidanbla  emount  of  money,  U  would 
provide  no  appatanl  baneHl-to  Holland 
Daily.  Ha  coododad  Iha^suppliaas  of 
milk  in  tha  Southiaest  volunUsily  chose 
to  do  biislnsas  in  that  region  and  should 
tharefon  ba  raouiiad  to  manage  Ibeir 
busineea  eocoratagly. 

Biia&  SavanI  bMi  ware  filed 
fallowing  the  hearing  A  brief  fcem-lhe 
Kroger  Company  Indicalae  Krogar'a 
oppoaitian  to  1M  tfanapoitation  credit 
piopoaaLXragv  slataain  llabriaf  that 
"*  '  *  a  tampoiai^  situation  ahould  not 
ba  uaed ea.fuatificatiaa  fore  penaanant 
change  in  tlia  etder  which  would  sUcw 
tha  uaa  of  pool  monay  totxnrerths  cost 
of trauauui tation *  *  'the current 
patera  haa  woritad  In  tha  peat  and  will 
cnntinua  to  do  aaln  tha  future. " 

Hcdland  Dalltea.  Inc.,  in  its  brief, 
raitamtad  its  oppoattian  to  tha 
tranapatatian  oadit  propoaal.  Holland 
stated  dial  "^  is  eomplatafy  unfair  to 
indapeodant  handkn  and  procaaaois  to 
liigialala  that  Ihiij  am  required  to  pay 
iirto  a  fmuHhat  only  a  cot^Miatiye  can 
dsaw  funds  tma."  Ut  appeers  from  this, 
statameot  that  Holland  Ites 
miaoanatsuad  the  proposal.  As 
propoeed,  and  as  adopted  herein, 
transportation  credits  would  be 
avail^da  to  any  handler  that  brings 
auppiamaotal  milk  into  AajnaricaL 
Aoconiingj^  should  Holland  Daiir  nu 
short  of  miu  during  the  months  01  filly 
through  December,  it  could  import  mi& 
from  Wisconsin  or  Michigan,  for 
example,  and  receive  a  transportation 
credit  for  such  milk.) 

While  conceding  that  the  Southeeat 
baa  always  been  in  a  deficit  positioa, 
Holland  nmintiihn  that  haiKUars  ahould 
pay  for  supplemental  milk  through 
premiums  ositside  of  the  order.  JioUand 
is  also  coocemad  that  stair  stepping  of 


milk  to  mariseta  brihaiSDutfa  vrlUoecur 
and  that  nonnai  daliverias  diauld  ba 
excluded  {renueoeiving  a 
trananistation  credit. 

Holland  alao  argues  in  its  brief  that 
haadlats  should  hava  achaica  of  buying 
milk  from  a  coopeiaUva  assadation  ar 
bom  Ind^MBdaDt  producen.  It  states 
that  tha  propoead  tianspartaltoiyoradits 
would  etiminata  ihiachoiae.  ■ 

Holland  contends  that  Onlar  40 
should  not  be  part  of  tha  pi  uyuaad 
tranapartatioa  oadil  bacHiaa  itls  &r 
removed  bom  deficit  ai«asin<>ao(Bia 
and  Florida.  Finally,  it  siatas  that  if  a 
trannxirtation  credit  is  impiemented.it 
should  net  apply  tor  the  lost  250  ndlea. 

A  brief  filed  OB  bahaU  of  the  Blaming 
Company  aiataa  that  the  propoeed 
tranqxatatian  credits  are  campaUingly 
supported  by  tha  evidence  Inuiis 
proceeding  Flaming,  however, 
reiteretes  its  suggastian  that  the  credits 
be  limited  to  tbe  raoDlhaof  July  thnni^ 
October  and  suggsats  a  faitfaar 
limitation  faaeeaapan  mlhega  or  soobds 
of  supply.  The  handler  again  e>p]aiaaa 
a  conoam  dbout  daaa  III>-A  pritingaiid 
suggasts  that  itbe  auspeoded  when 
supplamantal  milk  is  naadad  (n  tha 
Scratheast.  Fiemiiig.uigBs  theSooetaiy' 
to  act  onan  emergency  baaU  to  adopt 
thapropoaaL 

A  Drinf  was  also  filed  m  behalf  of 
Land  O'  Sun  Dailies,  l£lkco,  inc.,  end 
Hunter  Ftoina.  Tha  planta  of  theee 
hemUeraareiegalelad  under  Otdara  S 
and  11. 

Thaaa  handlacs  note  in  their  brief  that 
"the  record  diecloees  a  disturbtagtrend' 
in  raw  milk  p^ucUan  muk  fluid 
consumptioB  in  tha  Southaaatam 
United  Statec  *  *  "-rawailk 
production  has  aottean  kaaptng  pace  - 
with  consumption  in  the  Soujtheest." 
While  deairing  to  maintain  a  local  dairy 
industry  in  the  South  leet,  Ibey 
recognize  that  "soma  conaidwatioiu 
must  be  made  for  obtaining  finid  milk 
supplies  from  non-local  sources  when 
tfaet  milk  isneadad." 

The  brief  of  thaee  hanrtlawi  indicates 
that-they  are  not  oppoead  to  edoptien  af 
a  modified  ttansportatiaa  credit 
proposal.  They  an  ooncemed,  bowessi, 
that  the  provisioo  not  be  abused.  For 
this  rssaon,  thejFofler  several 
suggestions  toptavent  abuae.  One 
suggsaUon  ia  ta  aarhida  bulk  shipment 
of  milk  between  the  4  ordare  bom 
receiving  any  transportation  credits. 
(This  suggastioa  has  been  adopted  4n  . 
this  decision.) 

Another  suggestion  of  tbesabandlan 
is  to  establish  historical  movements  cf 
milk  from  these  4  orders  to  the  3  Florida., 
orders.  If  a  handler  or  a  cooperetive 
aaaodetion  shipped  anything  more  than 
these  historical  ahipmanls  to  Florida 
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and,  at  the  same  \iiim,  imported  milk 
into  the  market  from  which  these 
Florida  shipments  originated,  the  new 
or  replacament  milk  would  not  qualify 
for  a  transportstioD  credit. 

These  3  nandlere  state  that  they  are 
opposed  to  a  provision  in  the  Mid-Am 
proposal  that  would  permit 
transportation  credits  during  the  months 
of  January  through  June  if  a  market's 
Class  I  utiliratioo  exceeds  80  peroanL 
The  basis  for  their  oppoaition;  according 
to  their  brief,  is  that  some  paitiea  may 
try  to  manipulate  the  Class  I  utilization 
in  one  or  more  of  these  markets,  causing 
some  handlers  to  pay  an  assessment  for 
transportation  credits  while  their 
oompetiton  in  one  or  more  of  the  other 
4  maikals  involved  in  this  pnx»eding 
do  not 

Taken  to  Us  logical  conclusion,  the 
position  of  theee  3  handlers  seems  to  be 
that  this  provision  should  be 
administered  as  if  the  4  seperate 
markets  were,  in  foct,  one  market.  This 
would  have  to  be  so  becauae  the  only 
way  that  the  assessment  for  the 
Uansportation  credits  can  be  imifbim 
among  the  4  individual  orders  is  if  the 
transportation  credits  given  out  eecfa 
montn  are  proportionately  the  same  in 
each  market.  It  is  unlikely  that  this  will 
be  the  case  since  the  Qass  I  utilization 
does  vary  among  the  4  markets.  It  is 
conceivable  that  during  some  months 
Orders  5,  7,  or  II  may  need 
supplemytal  milk,  while  Order  46  may 
not  Thus,  transportation  credits  and 
assessments  for  transportation  credits 
would  be  applicable  under  Orders  5,  7, 
and/or  11;  but  not  Order  46. 

The  3  liandlers  also  state  that 
transportation  credits  should  not  apply 
for  the  first  100  miles  of  shipment  end 
that  the  credit  should  be  something  less 
than  the  proposed  3.9  cents  per  10 
miles.  They  also  suggest  borrowing 
money  from  the  producer-settlement 
fund  reserve,  rather  than  the  producer^ 
settlement  fund  itself,  when 
transportation  credits  exceeds  the 
available  funds  in  the  transportation 
credit  balancing  fund.  In  support  of  this 
'  idea,  they  state  that  local  milk 
production  ha£  suffered  enough  and 
payments  to  producers  should  not  be 
reduced  further  by  taking  money  out  of 
theproducer-settlement  fund. 

Tdb  brief  of  the  3  handlers  supports 
the  proposal  of  CVMPA  to  allow  Earm- 
to-plant  supplemental 'milk  to  qualify 
for  a  transparlation  credit.  However, 
they  suggest  limiting  this  milk  to  dairy 
biiia  located  outside  of  the  4  marketing 
arees. 

Finally,  the  3  handlers  express  their 
concern  about  the  possible  exclusion  of 
Order  46  from  the  transportation  credit 
proposal.  If  this  were  to  happen,  they 


state,  it  would  disrupt  the  competitive 
relationship  among  competing  handlers 
inOtdenS,  11,  and  46. 

A  brief  was  received  on  behalf  of 
Select  Milk  Producare  (SMP),  a 
cooperative  association  beseid  in  Artesia, 
New  Mexico.  The  brief  sutes  that  SMP 
expects  to  market  milk  in  the  Southeast 
marketing  area  in  the  foil  of  1996  and 
therefore  requests  that  transportation 
credits  be  extended  to  farm-lo-plant 
milk  as  well  as  to  plant-to-plant  milk. 

SMP  states  that  they  concur  with 
MMI's  suggestion  regarding  the 
application  of  transportation  credits  for 
brm-to-plant  supplemental  milk.  SMP 
sumests  that  supplemental  milk  be 
deUMd  as  milk  that  was  not  associated 
with  any  of  the  4  markets  during  the 
prior  months  of  January  through  July. 

Southern  Belle  Dairy,  Somerset, 
Kentucky,  reiterated  their  opposition  to 
the  transportation  credit  proposal  for 
Order  11  in  its  brief.  Southern  Belle 
states  that  it  bears  the  full  cost  of  its 
milk  supply  and  that  it  has  made  private 
arrangements  to  solve  any  problem  thet 
might  arise.  It  also  contends  that  the 
proposal  would  reduce  their 
competitive  relationship  vis^-vis 
handlers  in  other  markets  and  that  the 
Tennessee  Valley  order  does  not  need 
the  transportation  credits.  Finally,  it 
states  diat  Florida  is  an  integral  part  of 
the  deficit  problem  in  the  Southeast 
and,  accordingly,  should  be  included  in 
the  solution  to  the  problem. 

Southern  Belle  concludes  that  the 
proposed  transportation  credits  are 
simply  a  money-shifting  scheme 
whereby  dairies  such  as  itself  that  have 
developed  an  independent  supply  of 
milk  over  a  long  period  of  time  will  be 
forced  to  subsidize  other  dairies  who 
have  not  invested  in  these  relationships 
which  would  ensure  a  steady  supply  of 
milk. 

Gold  Star  Dairy,  Uttla  Rock, 
Arkansas,  alao  filed  a  brief  in  opposition 
to  the  propoeed  transportation  credits. 
This  handler  maintains  that  there  is  no 
need  for  supplemental  milk  in  the 
wastem  pert  of  the  Southeast  market, 
and  that,  in  those  parts  of  the  marketing 
area  where  supplemental  milk  is  being 
brought  in,  cooperatives  are  now  being 
compensated  through  overKirder 
chains. 

Gold  Star  argues  that  it  has  little  in 
common  with  plants  in  the  eastern  part 
of  the  marketing  area:  il  does  not  share 
a  common  supply  area  with  them;  it  is 
■only^achnicaliy  part  of  the  Southeast 
markef  because  it  is  within  the  defined 
marketing  area;  it  is  already  paying  for 
marketwide  services  through  over-order 
charges;  and  that  if,  notwithstanding 
these  aigiuients,  the  Secretary  should 
adopt  the  propoeed  transportation 


□edits,  the  assessment  to  fund  the 
credits  should  not  be  based  on  Claas  I 
sales  made  outside  the  marketing  area. 

In  its  brief,  Carolina-Virginia  Milk 
Producen  Aasodation  offore  several 
suggestiaas  for  implementing -its 
modified  propoaal,  which  would 
provide  transportatiim  credits  for 
supplemental  milk  supplied  to  the 
maiket  directly  from  producers'  (aims. 
The  cooperative  supports  a  prohibition 
on  credits  for  milk  moving  between  tha 
4  markets,  as  well  as  the  propoeed 
hauling  rate  of  3.9  cents  per  10  miles. 
CVMPA  also  endorses  a  suggestion 
made  at  the  hearing  to  borrow  funds 
bom  the  producar^ettlement  fund 
reserve,  rather  than  the  producer- 
settlement  fund  itself,  when  there  are 
insufficient  fimds  in  the  transportation 
oadit  fund  to  cover  a  current  months' 
credits.  It  states  that  the  reserve  fund 
could  be  peid  back  in  foture  months  for 
the  money  that  is  btxrowed. 

With  respect  to  tha  mechanics  of 
providing  transportation  credits  for 
arm-to-plant  milk,  CVMPA  suggests 
defining  "supplemental  milk"  as  the 
milk  of  dairy  tatmers  which  is  pooled 
only  during  the  period  of  market 
shortage.  Specifically,  it  suggests  that 
transportation  credits  not  be  avaihible  to 
a  dairy  farmer  who  was  a  producer  on 
any  of  the  4  markets  "for  more  than  35 
days  during  more  than  8  months  in  the 
previous  July-June  period." 

To  determine  the  origination  point  for 
form-to-plant  milk.  CVMPA  suggests 
using  the  county  courthouse  closest  to 
the  farm  of  the  last  producer  whose  milk 
is  on  the  load.  It  also  suggests 
subtracting  any  positive  oifferenoe 
between  the  Qass  I  price  at  the 
receiving  pool  plant  and  the  Class  I 
price  at  the  origination  point  in 
computing  the  net  transportation  credit. 
This  treetntent  would  make  the 
transportation  credit  computation 
virtually  identical  for  transfere  of  plant 
milk  and  direct  form-to-plant  deliveries. 

Finally,  CVMPA  suggested  the 
requirement  that  receiving  handlers 
provide  the  market  administrator  tvitha 
list  of  the  producers  for  whom 
transportation  credits  are  requested. 

Milk  Marketing,  Inc..  filed  a  brief 
reitereting  its  opposition  to  the 
transportation  criadit  proposal  for  Order 
46  only.  It  maintains  that  over-order 
pricing  is  the  best  method  for  handling 
additional  costs  associated  with 
importing  milk  to  the  market  for  fluid 
use.  MMI  states  that  if  the  Department 
should  nevertheless  adopt  a 
transportation  credit  provision  for  Order 
46,  the  provision  should  include  an 
extension  of  the  credit  to  cover 
supplemental  milk  shipped  directly 
from  fum  to  plant  Several  of  the 
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Hfmaids  maotiaiMd  in  tlw  briaf  in 
rimiW  to  thoM  almdy  dnoilMd  with 
raqwct  to  CVMPA't  briat 

Ifid-AiMrici  DdnrBMn.  Inc., 
fuboiittwl  ■  Imglhy  M«r  ntting  farth 
the  hiitorial  btdyound  fat  the 
hcurlng.  [Witlnilfarli  inrl  flgmni 
bfoucht  out  in  tha  h—inn  laoord.  th* 
lagitfatiT*  hittoiy  far  the  maikal«*ida 
HfvioB  inyiiiMil  pravifian  oontsinod  in 
th*  Agnaikunl  Mnfcating  Amomant 
Ad, anvlaw  of patfiiguin)  oedrions 
oaocvniag  tnnsjpatatian  cradita,  and  a 
oomprahanaiva  laviaw  of  tha  acgiunanti 
tupporting  ita  piopoaal. 

Soranl  poinia  brought  out  in  Mid- 
Am'a  brief  an  pefticujarly  noteworthy 
and  ahould  be  amphaaized.  Mid- Am 
poteta  out  onoa  agiin  tliat  a 
diipropaitiaoata  aban  of  tlm 
•uppkoiaatal  milk  that  ia  brought  into 
the  Southaaat  marirata  i*  brought  in  by 
the  coopantiva  anodationa  larring 
thaae  maikat*.  It  aigoea  that  the  coata 
incuraad  in  impotttaig  thia  milk  cannot 
■imply  be  paaaad  on  to  thaii  autoiuaii 
bacauae  it  would  put  thaea  cuatamera  at 
a  compatitiifa  diaad»iiHiga  wttfa  other 
hamdlen  who  an  fartimala  enough  to 
have  adeqnata  auppUaa  of  locally- 
pndnoed  milk  to  meet  their  needa. 

Kfld-Am  contenda  that  the  coat  of 
supplying  tfaaaa  maiketa  with  suiphia 
muk  puts  their  member  produoen  at  a 
diaadvanta^  compered  to  non-member 
produoera  who  do  not  aban  in  thia  coat 
Hm  cooparativa  alao  pointa  out  diat 
when  thaaa  maikeu  an  ahoH  of  milk,  it 
dints  down  ita  mamifactuiing  plants, 
which  adda  to  ita  coat.  It  notea,  for 
Instance,  thet  during  the  montha  of  July 
thraugh  December  1995,  it  shut  down 
its  fadlitioa  In  UMiisvUla,  Kentocky. 
Lewiabuig.  Tenneaaee,  end  FwnkHntnn, 
Loiiiaiane 

In  ita  nviaw  of  tha  legialative  history 
of  the  Food  Security  Act  of  1985.  tha 
faimdatiaa  far  the  maiketwide  aarvice 
provisiaa  in  SeOMSXD  of  the  Act.  Mid- 
Ara  notes  that  Coo^ess  sought  to 
acfaiove  equity  between  prooucen  or 
handlers  who  bear  aarrica  coata  that 
banaiit  the  maikal  and  thoae  wdio  do 
not  n  included  an  axoarpt  bom  one  of 
tha  onmmlttae  reports  (reprinted  et  1985 
U^.  Code  Congraasionai  and 
Administntiva  News  1103).  which 
appean  to  be  perticularty  ralfvant  to  the 
piopoaal  at  hand.  It  reeds:  "*  *  *  At  the 
moment,  there  are  three  mejor  pnblams 
with  raapect  to  tha  operation  of  the 
'  Federal  order  syatama:  (1)  minimiim 
Fedeial  (Hder  Class  I  piioae  an  not 
adequate  to  attnct  the  naceaaary  aupply 
to  meet  the  Class  I  needs  In  deftdt  aiaaa; 
(2)  handler*  who  must  go  outside  their 
territory  to  acquire  additional  milk 
incur  greater  costs  for  milk  tlum 
handlm  who  obtain  all  of  their  milk 


aarpnv 
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from  the  local  area;  and  (3)  thoae 
producen  who  aaaume  tlie 
neponiibillty  of  aup|riylng  tha  i 
the  market  have  to  pay  tha  coel  of 
tnnapoting  siqiplamanlal  milk, 
naultlng  in  piomioaa  not  receiving 
unifaon  prion."  KOd-Am  aiguae  tut  its 
propoaal  far  tnuaporlalion  oedita 
oonfonia  to  tha  aquihr-promoting  goala 
daacribed  in  the  lagidaUve  history. 

KBd-Am  alao  arguaa  that  its  propoaal 
confanna  with  paat  agency  Herislnna 
Among  many  qootae  included  in  its 
brief  is  the  following  bom  a  final 
dadaion  iaauad  October  8, 1987, 
incorporating  permanent  trannorting 
cradita  in  the  Chicago  Regional  order 

(52  FR  38240): a  major  puipoee 

of  tha  order  program  is  to  asaure  en 
adequeta  aupphr  of  pun  and  vdiolaeome 
milk  far  tha -fluid  market  and  to 
eatabliah  and  maintain  orderly 
maikating  conditiana.  lUa  inicludea 
adopting  order  praviaions  to  forilltata 
sacoring  adequate  suppliee  of  milk  to 
meet  tha  maikat'a  fluid  needs.  The 
record  abowa  that  obtaining  adwpiate 
milk  far  thoae  needa  ia  not  being 
eccompUahad  in  an  orderly  and 

{ufaion  imder  the  currant 
>viaiana." 
■Am  statea  that  tha  suggaetad 
modifications  of  MMI  and  CVMPA  to 
provide  tranaportaUon  oedita  for  Cum- 
to-plant  milk  should  be  given  hvoretde 
ODOsideration  by  the  Seoetary.  It  urgaa 
the  Secrelatv  to  incorporate  eppropriate 
safaguarda,  however,  to  ensure  that  no 
artificial  economic  advantage  ia  created 
for  suppliee  that  are  not  ncnnally 
■seodated  with  the  market. 

Mid-Am  notee  that  the  supply/ 
demand  aituation  in  the  Southeast  has 
become  peiticularly  acute  in  recent 
innntha.  It  emphasiass  that  the  shortege 
thia  auramer  uid  fall  will  likely  be  even 
wone  than  in  1995,  painting  to  reduced 
production  during  the  Brat  4  moodia  of 
1996,  compaiad  to  a  year  earlier, 
eapedally  in  Tenneeaae  and  Kentucky, 
2  important  aupply  arees  for  the 
Soutlieeat.  it  alao  notaa  that  the  Olympic 
Gomea  thet  will  be  held  in  Atlanta  this 
summer  will  likely  increese  consumer 
demand  for  fluid  milk.  It  urges  the 
Secretary  to  iaaue  an  expedited  dedsioo 
that  would  allow  the  transportation 
credlto  to  be  efbcUve  by  July  1, 1996. 

Conclusion.  Testimony  and  exhibits 
introduced  at  the  heering  indicate  that 
the  Southeeslam  United  SUtea  has  a 
chronic  durtaga  of  milk  for  fluid  use  in 
the  summer  end  fall  monflis.  which 
often  extends  into  the  winter  montha. 
Thia  (hortm  has  been  wroraening  over 
time  as  milk  production  has  declined 
and  population  has  increased,  and  this 
trend  ia  likely  to  continue,  exacerbating 
the  problem  of  obtaining  a  suffident 


aupply  of  milk  far  fhild  uaa  in  an 
orderly  end  equitabb  mannar.  Under 
cumnt  arran^manta,  the  ooata  of 
obtaining  an  innaailng  supply  of 
aupplaniantal  milk  ere  not  Mna  borne 
equelly  by  all  handlan  and  praduoan  in 
each  of  tDB  4  ordera.  The  aanrioe 
provided  by  handlera,  particulariy, 
coopeiative  aaaorietiona.  in  obtaining 
sumdant  auppliaa  of  milk  ia  a  service 
of  markatwide  benefit  for  whidi  the 
Secretary  ia  autboiized  to  include 
proviaiana  in  Federal  milk  ordera  to 
oompanaate  handlan.  The  record  of  thia 
healing  damonaliataa  that  diaorderly 
marketing  conditiana  exist  bacauae  of 
die  aipiificsnUy  dilbrant  coata  that  an 
incmred  by  handlan  who  novide  the 
additional  aervioe  versua  thoae  who  do 
noL  The  increeains  magnitude  of  the 
disproportlonata  anaring  of  costs  is 
ieoperdizing  the  delivery  of  adaquete 
suppliee  of  milk  far  fluid  use.  Thus,  the 
record  iustifiee  the  adoption  of  these 
proviaiana  to  laston  stability  and  order 
in  providing  adequate  suppliee  of  milk 
for  Ihiid  uaa  for  Orden  5. 7. 11,  and  46, 
aa  explained  below. 

Data  in  tha  rooonl  of  thia  hearing 
show  that  tha  aiae  covered  by  Orden  5, 
7. 11,  and  46  i*  a  hi^y  aaeaonal,  defidt 
milk  production  arae.  Aa  shown  in 
Table  1,  milk  production  in  the  12 
Soutiieest  states  of  Arkansas,  Louisiaiu, 
Miaaiasippi,  Ttamessee,  Kentucky, 
Alebeme,  Georgia,  Fkirida,  South 
Carolina,  North  Carolina.  Virgiaia.  and 
West  Virginia  hu  fallen  from  15.4 
bilUon  pounds  in  1968  to  14.5  billion 
pounds  in  1995.  Baaed  upon  this  trend, 
production  in  the  yeer  2000  is  expected 
to  be  13.1  billion  pounda. 

Table  1.— Milk  PROotxmoN  and 
Population  m  12  SotmiEASTEm 
States  ige&-20l0 


Yeer 

PepUMlop 

Production  (be.) 

1988  — 

STj)a\jaoo 

15,432,000,000 

1988 

68,732,000 

16,366A>0M0 

1980  .— 

69,286^)0 

16JS06J0Oaj00O 

1981  — 

^sjstzjooojaoo 

198Z 

61,000,000 

15,4S9M0.000 

1993 

81 ,926  AX) 

15J10,000«)0 

1994  — 

62,767,000 

14M4.000XI00 

1996 

83,673,000 

14.554M0.000 

2000  — 

86376;000 

13,114M0M0 

2006  — 

70.471  An 

11.603JOO.000 

2010 

74M6400 

10X182.000.000 

Source:  Population — U.S.  Bureau  of  the 

Census. 
Milk  Production— Afilk  Productioa. 
NASS,  USDA.  Waahlngton,  DC 
The  ber  gmph  below  comperes 
quarterly  production  in  the  12 
Southeastern  states  during  the  past  4 
yean.  It  shows  that  quarterly  production 
is  down  from  the  previous  year's  quarter 
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for  tha  peat  4  yaers.  The  ^ph  alao 
diowa  Uiat  not  only  haa  production 
dagaased  for  4  consecutive  yean,  but 
Aat  auch  deoaaaaa  have  ooooied  at  an 
acoalarating  lata.  FurtheBnon,  the 
grqph  demanstrates  that  the  dspee  of 
seeeonalfty  between  the  relatively  fhish 
and  abort  production  mon^  haa  also 
been  inoeesing. 
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*  Alabama,  Arkansas,  Florida.  Georgia,  Kentucky,  Louisiana,  Mississippi 
Ntorth  Cafolina,  South  Carolina,  Tennessee,  Virginia,  and  West  Virginia 


Sourca:  Milk  Production  -  Milk  Production.  MASS,  USOA, 
Washington  D.C. 


While  production  in  the  Southeast 
hai  been  declining,  the  population  of 
this  area  has  been  rising.  As  shown  in 
Table  1,  the  population  of  the  12 
Southeastern  states  rose  from  57.9 
million  in  1988  to  63.5  million  in  1995. 
By  the  year  2000,  population  is 
expected  to  reach  66.8  million. 

Data  in  the  record  indicates  that  the 
per  capita  consumption  of  all  dairy 

C ducts  in  the  12  Southeastern  states 
grown  in  the  past  7  years,  from  568 
pounds  (milk  equivalent)  per  capita  in 
1988  to  582  pounds  in  1995. 
Conservatively  estimating  no  growth  in 
the  per  capita  consumption  of  fluid  milk 
products  in  the  next  10  years,  the  deficit 
in  Southeast  milk  production  will  grow 
significantly  based  upon  population 
growth  alone.  Accoraing  to  Census 
Bureau  data.  16  states  will  gain  more 
than  1  million  persons  by  the  year  2020; 
7  of  these  states  are  covered  at  least  in 
part  by  the  milk  orders  involved  in  this 
proceeding.  There  clearly  is  no  question 
concerning  the  continuing — and,  in  tsct, 
growing — need  to  import  supplemental 
milk  into  the  Southeastern  United  States 
lor  fluid  use. 

The  record  shows  that  the  production 
decline  and  the  population  increase  has 
resulted  in  an  increasing  Class  I 
utilizatian  in  these  4  markets.  During 
the  period  from  April  1995  to  April 
1996,  producer  milk  pooled  under  the  4 
orders  decreased  by  42  million  pounds. 
At  the  same  time,  the  Class  I  utilization 
of  producer  milk  under  the  4  orders 
increased  by  almost  13  percentage 
points  to  77.5  percent.  It  undoubtedly 
would  have  increased  even  more  except 
for  the  fact  that  the  milkshed  continues 
to  expand  in  a  northerly  and  westerly 
direction  to  more  and  more  distant 
hrms.  In  this  regard,  it  should  be  noted 
that  milk  has  been  regularly  flowing 
into  the  Southeast  markets  from  Texas 
and  New  Mexico,  and  there  are 
indications  that  such  shipments  will 
start  sooner  than  ever  this  summer. 

These  markets  are  tightest  during  the 
late  summer  and  hll  months.  The  Class 
I  utilization  reached  86.1%,  85.5%, 
83.7%,  and  80.2%  in  Orders  5,  7, 11, 
and  46,  respectively,  during  August 
1995.  This  compares  to  84.0%.  83.3%, 
85.1%,  and  73.8%,  respectively,  me 
year  earlier.  Percentages  of  this 
magnitude  indicate  a  very  tight  market 
situation  when  taking  into  consideration 
the  bottling  schedule  of  fluid  milk 
plants,  the  desire  of  handlers  to  make 
some  Class  n  products  locally,  and  the 
unavoidable  need  to  prooi*  some  local 
milk  into  stotable  manufactured 
products,  particularly  on  weekends 
when  it  is  not  needed  for  fiuid  use. 

It  is  impossible  to  reveal  piedsely  the 
total  anHnmt  of  supplemental  milk 


needed  by  these  markets  because  of 
restrictions  on  the  release  of 
confidential  data  (i.e..  data  represented 
by  less  than  3  handlers).  In  addition, 
much  of  the  supplemental  milk  that  is 
needed  entered  these  markets  directly 
from  the  farms  of  dairy  fanners  who  era 
not  regular  suppliers  of  these  markets. 
With  Uiese  shortcomings  taken  into 
consideration,  market  administrator 
data  entered  in  the  record  for  Orders  5, 
11,  and  46  show  that  bulk  receipts  of 
other  order  milk  for  Class  I  use 
increased  from  13.1  million  pounds  in 
1993  to  49.6  million  pounds  in  1995. 
For  these  3  markets,  the  data  also  show 
that  first  quarter  receipts  of  bulk  other 
order  milk  for  Class  I  use  is  nmning  at 
more  than  10  times  the  level  of  1995. 

It  is  difficult  to  compare  similar  data 
for  Order  7  to  earlier  periods  because 
several  markets  were  merged  into  the 
present  Southeast  roarketing  area  in  July 
1995.  Thus,  shipments  whidi  formerly 
would  have  been  other  order  bulk 
transfers  are  now  transfers  between  pool 
plants  within  the  order.  Nevertheless, 
treating  the  merged  order  as  if  it  were 
still  5  separate  orders  and  comparing 
the  other  order  bulk  receipts  for  Class  I 
use  in  1995  to  1993  indicates  a  more 
than  twofold  increase  in  such  receipts. 
Data  entered  into  the  record  by  Mid- 
Am  shows  that  during  the  months  of 
July  through  December  1995  more  than 
100  million  pounds  of  other  order  bulk 
receipts  were  transferred  into  Orders  5, 
7. 11.  and  46.  According  to  Mid-Am,  the 
cooperative  also  brought  in 
supplemental  producer  milk  on  a  direct- 
ship  basis.  The  record  data  also  show 
that  while  Mid-Am  represents  47 
percent  of  the  producer  milk  pooled 
under  the  4  markets,  it  accounted  for 
more  than  70  percent  of  the  other  order 
bulk  milk  that  was  brought  into  these 
markets  during  the  months  of  July 
through  December  1905. 

Exhibits  entered  by  CVMPA  show  that 
the  cooperative  imported  more  than  19 
million  pounds  of  other  order  plant 
milk  during  the  months  of  July  through 
December  1995,  while  at  the  same  time 
bringing  in  more  than  38  million  / 

pounds  of  supplemental  milk  directl]^ 
from  producers'  farms.  The  exhibits 
show  that  the  transportation  cost  for 
these  supplemental  purchases  were 
neariy  one  million  dollars. 

A  detailed  breakdown  of  Mid-Am 's 
interorder  transfers  during  the  months 
of  July  and  August  1995  ^ows  the 
location  of  the  transferor  plant  aiul  the 
transferee  plant,  the  mileage  between 
the  two  plants,  the  total  cost  of  hauling 
the  milk,  and  the  freight  rate  broken 
down  into  10-mile  increments.  During 
July  and  August  1995.  the  exhibit  shows 


that  the  average  hauling  cost  for  this 
milk  was  3.7  cents  per  10  miles. 

The  Mid-Am  spokesnun  testified  that 
Mid-Am  was  proposing  a  hauling  credit 
of  3.9  cents  per  10  miles  due  to 
increasing  fuel  costs  in  recant  months. 
justifying  a  sli^tly  higher  credit. 

After  carefully  reviewing  the  record 
testimony  and  data,  it  is  concluded  that 
a  transportation  credit  for  supplemental 
milk  during  the  seasonally  short  period 
of  July  through  December  is  fully 
justified  for  this  year's  milk  shortage 
and  on  a  continuing  basis,  as  needed, 
for  future  years.  Such  a  credit  will 
restore  market  order  and  provide  the 
opportimity  for  all  handlers  to  bring  in 
supplemental  milk  when  needed  for 
fluid  use. 

While  handlers  opposed  to  the 
incorporation  of  these  credits  in  the 
orders  argue  that  reimbursement  lor 
transportation  costs  should  be  handled 
outside  the  order,  experience  has  shown 
that  this  is  not  always  possible.  The 
'  absence  of  reimbursement  for  the  costs 
of  providing  supplemental  milk  by 
cooperatives  in  this  area  last  summer 
and  fall  demonstrate  very  well  what  can 
happen  in  a  competitive  market 
situation.  Over-order  pricing  does  not 
always  ensure  either  stability  or  uniform 
costs  among  handlers.  Also,  premiums 
can  disappear  as  quickly  as  toey  are 
introduoKl  even  when  markets  are 
desperately  short  of  milk  because  of  the 
pressure  to  maintain  uniform  costs 
among  competing  handlers. 

Over-order  pricing  has  been  used  in 
these  markets  in  the  past  to  equalize 
costs  among  handlers,  but  the  industry 
was  much  different  than  it  is  today. 
There  are  now  far  fewer,  but  larger,  fluid 
processing  plants  operating  in  these 
markets,  creeling  daily  and  weekly 
demands  to  which  the  market's 
suppliers  must  react.  On  the  supply 
side,  the  number  of  cooperative 
associations  has  decreased  dramatically 
in  the  last  decade.  Consequently,  only  a 
few  organizations  are  incurring  costs  in 
providing  balancing  services  for  these 
markets  and  the  amount  of  milk  being 
handled  is  far  greater  than  the  quantity 
of  milk  handled  by  any  single 
cooperative  in  prior  years.  For  this 
reason,  it  is  'mperetive  that  the 
cooperatives  and  handlers  providing 
balancing  services  for  the  benefit  of  the 
entire  market  be  fairly  compensated  for 
these  costs  to  ensure  that  an  adequate 
supply  of  milk  is  available  for  fluid  use. 

In  net,  the  current  market  is  not 
meeting  the  standard  of  orderly 
marketing.  Markets  which,  at  times,  are 
short  of  milk  must  have  some  structure 
to  provide  for  sharing  the  costs  in  the 
movement  of  supplemental  milk  to 
processors.  Otherwise,  orderly 
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marksUng  conditions  can  dattrioraie 
and  all  handien  will  not  be  competing 
fof  a  supply  of  milk  oo  an  equal  footing. 

Undar  cunmt  market  oonditions, 
pnxlucen  tupplying  these  morkati  are 
also  negatively  affected.  Pioducen  who 
are  members  of  cooperative 
organizations  incurring  the  coats  of 
supplemental  milk  are  forced  to  bear  the 
costs  unfairly  relative  to  nonmamber 
producers. 

The  AgricultursI  Marketing 
Agreement  Act  recognized  that 
disorderly  markets  can  occur  in  a 
market  whan  there  are  no  standards 
which  all  segments  of  the  market  must 
satisfy.  In  this  case,  such  standards  must 
apply  to  all  milk  supplied  to  the 
regulated  market.  When  the  market  bils 
to  provide  this  equity,  it  becomes 
necessary  for  the  order  structure  to 
provide  the  system. 

As  indicatod,  over-order  premiums 
may  be  used  to  serve  this  purpose.  This 
record  clearly  indicates,  however,  that 
such  is  not  the  case  in  these  markets. 
The  record,  in  tact,  clearly  indicates  that 
the  supplemental  milk  suppliee,  as  they 
are  currently  being  handled,  are  cresting 
disorder,  h  is,  therefore,  proper  that  the 
regulations  be  amended  to  restore  order 
to  the  system  by  equitably  allocating  the 
costs  associated  with  obtaining 
supplemental  milk  supplies. 

Tne  adoption  of  transportation  credits 
will  enable  handlers  to  make  decisions 
involving  supplemental  milk  supplies 
with  a  greater  degree  of  qsttainty  and  be 
assured  that  the  equity  required  by  the 
Act  is  provided. 

Congress  recognized  the  inequities 
that  can  and  do  occur  in  supplying 
markets  with  supplemental  milk  and 
provided  the  Secretary  of  Agriculture 
with  certain  tools  to  handle  these 
problems.  The  record  of  this  hearing 
clearly  demonstrates  a  need  for  these 
remedies  in  the  4  orders  involved  in  this 
proceeding.  Moreover,  the  production 
and  population  statistics  justify  the 
incorporation  of  these  tools  on  a 
permanent  basis  so  that  they  can  be 
used  whan  needed.  The  altamative 
approach,  which  some  handlers  appear 
to  fevor.  is  to  bold  a  hearing  and 
temporarily  amend  the  orders  each  time 
a  crisis  occurs.  However,  as  last  foil's 
crisis  demonstnted.  it  is  very  difScuIt 
to  hold  healings  and  amend  orders  after 
these  problems  already  have  occurred.  It 
is  much  better  to  anticipate  the 
problems  and  have  provisions  that  can 
be  used  as  needed.  Accordingly,  the 
permanent  incorporation  of  provisions 
to  bcilitate  the  importation  of 
supplemental  milk  to  these  deficit 
markets  is  the  most  prudent  course  of 
action  to  follow  and  is  fully  supported 
by  the  record  of  this  hearing. 


The  amendments  adopted  in  this 
tentative  decision  are  similar  to  those 
proposed  by  Mid-Am,  but  also  differ  in 
several  respects.  First,  the  transportation 
credits  sfamild  be  limited  to  the  months 
of  July  through  December.  It  should  not 
include  other  months  when  the  Class  I 
utilization  is  over  80  percent  because 
handlers  would  not  know  until  after  the 
month  is  over  whether  or  not  they 
would  be  eligible  for  a  transportation 
credit  on  bulk  milk  facought  into  the 
market. 

A  better  approach  during  the  months 
of  January  through  June  would  be  to 
simply  give  the  market  administntor 
the  authority  to  expand  the 
transportation  oedit  period  if  market 
conditions  indicate  that  producer  milk 
for  Class  I  use  will  be  in  short  supply 
and  the  marketwide  Class  I  utilization  is 
likely  to  exceed  80  percent.  The  market 
admmistralar  is  in  an  excellent  position 
to  review  such  a  request,  which  should 
be  made  in  writing  at  least  15  days  prior 
to  the  begiiming  of  the  month  for  which 
it  is  to  be  efiisctive. 

Upon  receiving  a  request  to  extend 
the  transportation  credit  period,  the 
market  administrator  will  notify  the 
Director  of  the  Dairy  Division  and  all 
handlers  in  the  market  that  an  extension 
is  being  considered  and  invite  written 
data,  views,  and  arguments.  The  market 
administrator's  notice  to  interested 
parlies  also  may  invite  conunents  on 
other  remedies  that  may  be  available 
including,  but  not  limited  to,  an 
increase  in  the  supply  plant  shipping 
percentage  as  provided  in  §§  1005.7^), 
1007.7(0,  and  1011.7(b)(4)  and.  in  the 
case  of  Order  7,  the  desirabiUty  of 
adjusting  diversion  limitations  as 
provided  in  S  1007.13(d)(9).  Any 
decision  to  extend  the  transportation 
credit  period  must  be  issued  in  writing 
prior  to  the  first  day  of  the  month  for 
which  the  extension  is  to  be  effective. 

The  provisions  adopted  in  this 
decision  also  differ  slightly  bom  Mid- 
Am 's  proposal  with  respect  to  plant-to- 
plant  shipments  that  are  eligible  for 
transportation  credits.  As  proposed  by 
Mid-Ara.  Class  I  bulk  transfers  from  any 
other  order  plant  would  qualify  for 
transportation  credits.  As  adopted  in 
this  dedsion,  however,  the  credits  are 
limited  to  plants  that  are  outside  of  the 
marketing  areas  of  Orders  S,  7. 11,  and 
46. 

There  was  a  great  deal  of  concern 
expressed  at  the  hearing  about  "stair 
stepping"  milk  from  one  market  to 
another.  Far  instance,  if  milk  from 
Order  11  was  transferred  to  Order  7 
while  at  the  same  time  supplemental 
milk  was  brought  into  Order  11  from 
Order  46.  handlara  in  Order  11 
conceivably  could  be  contributing  fonds 


to  replace  milk  that,  if  not  sent  to  Order 
7,  would  have  been  available  to  Older 
11  handlers. 

This  issue  can  be  quits  complex, 
particularly  in  large  maiksti,  auch  as  the 
Southeast  market.  It  may  very  well  make 
economic  sense  to  ship  surplus  milk 
from  one  part  of  a  market  (for  example, 
southern  Louisiana  in  the  Order  7 
marketing  area)  to  another  market  that  is 
short  of  milk  (for  example,  the  Upper 
Florida  market)  while  during  the  same 
day  bring  in  bulk  milk  fat  a  handler  in 
another  part  of  the  marketing  area  (for 
example,  Fleming  Dairy  in  Nashville) 
from  another  order  plant  (other  than 
from  one  of  the  4  orders  involved  in  this 
proceeding).  Given  the  order's  current 
pricing  structure,  it  is  unrealistic  to 
expect  milk  from  southern  Louisiana, 
where  the  Class  I  dliferential  price  is 
$3.58,  to  be  shipped  Doitfa  to  Nashville, 
where  the  Class  i  dlSsrentlal  price  is 
52.55. 

The  attached  order  amendments  place 
no  restriction  on  the  the  interorder 
shipment  of  milk  among  the  4  markets, 
but  they  do  not  provide  transportation 
credits  for  such  shipments.  The  record 
of  this  hearing  supports  a  restriction  of 
credits  to  milk  that  is  truly 
supplemental  to  the  market.  For  this 
reason,  transportation  credits  should  be 
restricted  to  bulk  shipments  from  plants 
outside  of  these  4  marketing  areas.  Data 
and  testimony  in  the  record  indicate 
that  nearly  all  of  the  supplemental  milk 
needed  for  these  4  markets  comes  from 
plants  located  outside  of  the  4 
marketing  areas  anyway,  so  that  the 
restriction  should  not  be  a  major 
problem  for  handlera  in  locating 
supplemental  milk.  Moreover,  handlers 
may  still  obtain  plant  milk  from  within 
the  4  orders:  they  simply  would  txit  be 
able  to  get  a  transportation  oedit  fot 
such  milk. 

Another  departure  from  the  original 
Mid-Am  proposal  concerns  the  milk 
eligible  for  the  transportation  credit  It 
was  apparent  from  hearing  testimony 
and  briefe  that  other  cooperatives 
operating  in  these  markets  are  more  apt 
to  supply  the  market  with  supplemental 
milk  on  a  direct-ship  basis  rather  than 
transferring  milk  from  on  other  order 
plant.  Such  cooperatives  include 
CVMPA,  MMI,  and  Select  Milk 
Producers.  The  testimony  was 
convincing  that  permitting  a  credit  on 
such  imports  would  be  more  equitable 
to  those  organizations  that  are  unable  to 
import  plant  milk,  would  promote 
efficiencies  iAbringing  supplemental 
milk  directly  from  producers'  farms, 
would  result  in  better  quality  milk 
because  uimecessary  pumpovera  are 
eliminated,  and  would  result  in  lees 
milk  lost  due  to  reduced  handling. 
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While  the  inclusion  of  ferm-to-plant 
milk  is  a  logical  extension  of  the 
transportation  credit  concept,  there  are 
some  practical  prcblenu  to  overcome  in 
impleinentinB  such  a  provision.  One  of 
the  first  problems  that  arises  in 
constructing  a  transportation  credit  on 
brm-to-plant  milk  is  distinguishing  a 
market's  regular  producer  milk  from  its 
supplemental  producer  milk  oii  which 
the  credit  would  apply. 

A  primary  consideration  in 
distingiitihlng  the  market's  regular 
producers  from  the  supplemental 
producere  is  the  location  of  producers' 
tinns.  It  is  reasonable  to  conclude  that 
the  markets'  regular  produoara  are 
located  reason&ly  close  to  the  plants 
receiving  their  milk.  'Hius,  such 
prtxlucers'  hrms  are  likely  to  be  within 
the  geographic  marketing  areas  defined 
in  9ach  order.  Accortlingly, 
transportation  credits  should  not  apply 
to  any  producer  whose  farm  is  located 
within  any  of  the  4  marketing  areas. 
This  provision  was  sucgested  by  MMI 
and  should  be  adoptecT 

Not  all  of  the  pool  distributing  plants 
regulated  under  these  orders  are  located 
within  the  defined  marketing  areas.  For 
example,  a  pool  distributing  plant 
regulated  under  Order  5  is  located  in 
Lynchburg,  Virginia,  which  is  outside  of 
the  Order  5  marketing  area,  in  such  a 
case,  some  other  location  criteria  is 
needed  to  distinguish  a  regular  producer 
from  a  supplemental  producer. 

In  its  suggested  language,  MMI 
proposed  restricting  supplemental 
producers  to  those  who  are  more  than 
85  miles  from  Louisville  or  Lexitigton, 
Kentucky,  or  Evansville,  Indiana.  This 
proposal  should  be  adopted  but 
expanded  to  cover  all  pool  distributing 
plants  within  or  outside  of  the  4 
marketing  areas.  In  other  words,  brm- 
to-plant  milk  that  is  eligible  for  a 
transportation  credit  must  be  produced 
on  a  ferm  that  is  outside  of  the  4 
marketing  areas  and  at  least  85  miles 
away  from  the  plant  to  which  the  milk 
is  delivered. 

In  addition  to  considering  the 
geographic  location  of  a  dairy  farm  for 
the  purpose  of  determining  whether 
milk  from  that  farm  is  supplemental  te 
a  market's  needs,  attention  should  be 
focused  on  whether  milk  from  that  farm 
is  regularly  associated  with  the  market 
or  is  shipped  to  the  market  as  needed. 

As  noted  earlier,  MMI  in  its  brief 
stated  that  transportation  credits  should 
not  apply  to  the  milk  of  a  dairy  farmer 
who  was  a  producer  under  Orders  5, 6, 
7. 11, 12, 13,  or  46  during  more  than  8 
months  in  the  previous  July  through 
June  period  or  if  more  than  32  days' 
prt>duction  of  the  producer  was  received 
OS  producer  milk  under  these  orders 


during  the  eittire  12-month  period. 
CVMPA 's  brief  contained  s  similar 
proposal  but  did  not  itKluds  Orders  6, 
12.  and  13  [tire  3  Florida  ordera)  and 
specified  35  days'  production,  rather 
than  32,  for  the  prior  12-moalh  period. 

Theoe  proposals  should  not  be 
adopted.  As  propoeed,  if  a  dairy  btroar 
was  a  producer  oo  one  of  these  markets 
for  more  than  8  months  in  the  previous 
July  through  June  period,  the  lUiry 
fermer  could  not  be  considered  as  a 
supplemental  pnxlucer  under  another 
one  of  the  4  markets.  For  example,  if  a 
dairy  farmer  from  Texas  was  a  producer 
under  Order  11  during  the  months  of 
January  tiirou^  September  IMS,  that 
dairy  farmer  would  be  ineligible  to 
receive  a  transportation  credit  under 
Order  7  in  October  1996,  even  though 
the  dairy  fermer's  farm  meets  the 
location  criteria  set  forth  in  this 
decision  for  a  supplemental  producer 
and  the  dairy  hriner  was  never 
previously  associated  with  Order  7. 

It  is  questionable  whether  the 
provisions  of  one  order  should  be  based 
on  a  dairy  farmer's  association  with 
another  ortler.  Each  order  should  stand 
on  its  own.  Accordingly,  the 
determination  as  to  whether  a  producer 
is  regularly  associated  with  a  market  or 
is,  in  fact,  only  seasonally  associated 
with  the  market  should  be  based  on  the 
dairy  hrmer's  association  with  that 
market  alone. 

Since  the  need  for  supplemental  milk 
generally  drops  off  sharply  after  the 
month  of  December — 1996  being  an 
exception — in  all  of  these  markets  and 
does  not  reappear,  usually,  until  the 
month  of  July,  it  is  reasotiabfe  to 
conclude  that  the  milk  of  a  producer 
who  is  located  outside  of  any  of  these 
marketing  areas  generally  would  not  be 
needed  during  the  months  of  January 
through  June,  but  might  be  needed 
starting  in  July.  It  is  also  logical  that  the 
milk  of  a  supplemental  producer  would 
not  be  needed  each  day  hut  perhaps 
once  or  twice  a  week.  Accordingly,  if  a 
dairy  fermer  was  a  regular  supplier  of 
the  market  during  January  through 
June — i.e.,  a  "producer"  on  the  market 
for  more  than  4  of  those  months — the 
milk  of  such  a  dairy  farmer  should  not 
be  considered  supplemental  milk  during 
the  following  months  of  July  through 
December.  It  would  be  unduly 
restrictive  to  disqualify  a  dairy  fermer 
for  shipping  a  limited  amount  of  milk 
during  one  or  two  months  of  the  January 
through  June  period,  however,  because 
even  the  months  of  January  and  June 
can  be  short  months  in  the  Southeast. 
Therefore,  the  provision  should  be 
flexible  enough  to  accommodate  some 
shipments  to  the  market  during  the 
January  through  Jime  period. 


Specifically,  a  dairy  fermer  should  not 
lose  his/her  status  as  a  supplemental 
producer  if  his/her  milk  is  shipped  to  a 
market  for  not  more  than  2  months  of 
the  January  thret^  June  period. 
However,  shipments  during  this  period 
should  be  of  a  limited  duretion.  so  not 
more  than  32  days'  production  may 
have  been  received  as  producer  milk 
during  the  two  months  of  the  January 
through  June  period  in  which  the  dairy 
fermer  was  a  producer  on  the  market. 

Having  established  the  criteria  to 
distinguish  a  supplemental  pnxlucer 
from  a  regular  producer.  sttenUon  must 
now  focus  on  the  provisions  needed  to 
establish  the  transportation  credit  for 
ferm-to-plani  supplemental  milk.  The 
first  question  that  arises  in  this  regard 
is  the  determination  of  the  origination 
point  for  the  load  of  milk.  Two 
problems  arise.  First,  there  may  be  more 
than  one  dairy  farmer's  milk  on  the 
truck.  Second,  even  if  a  dairy  fanner  can 
fill  up  an  entire  truck  with  milk,  his  or 
bar  ferm  may  be  impoosible  to  pinpoint 
on  a  map. 

This  decision  adopts  two  alternatives 
to  determine  the  origination  point  for  a 
load  of  farm-to-plant  milk.  Firel.  after 
filling  the  tank  truck  with  farm  milk,  the 
hauler  may  elect  to  stop  at  an 
independently  operated  truck  stop  to 
obtain  a  certiHed  weight  receipt 
identifying  the  truck,  the  gross  weight  of 
the  loadedtruck,  the  time  and  date,  and 
the  location  of  the  truck  stop.  This 
certificate  would  be  turned  over  to  the 
pool  plant  operator  receiving  this  load 
of  milk  and,  in  turn,  be  made  available 
to  the  market  administrator  for 
verification  of  the  information.  Truck 
stops  with  scales  are  commonly  found 
along  major  highways  and  in  small 
towns  and  cities.  Thus,  it  would  be 
neither  time-consuming  nor  expensive 
to  fiilfill  this  requiremenL 

Alternatively,  if  the  hauler  does  not 
obtain  a  certified  weight  receipt  to 
establish  an  origination  point,  the 
market  administrator  will  determitA  the 
location  of  the  farm  of  the  last  load  of 
milk  that  was  added  to  the  truck,  locate 
the  nearest  city,  and  compute  the 
mileage  from  that  city  to  the  receiving 
pool  plant  for  purposes  of  determining 
the  mileage.  If  this  alternative 
understates  the  mileage  involved  to  the 
plant,  the  hauler  can  easily  obtain  a 
certified  weight  receipt  if  that  would 
result  in  a  more  accurate  transportation 
credit 

Traditionally,  provisions  in  Federal 
milk  orders  have  used  the  county 
courthouse  as  a  basing  point  to 
determine  mileage.  In  their  briefs.  MMI 
and  CVMPA  suggested  using  the  county 
courthouse  closest  to  the  farm  of  the  last 
producer  on  the  route  to  establish  the 
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origiiutioa  point  for  a  load  of  bim-to- 
planl  milk.  The  reason  for  not  adopting 
this  suggestion  is  that  ttwra  are  now 
mora  precise  ways  .of  measuring  the 
mileage  betvnen  various  points  using 
any  ofseveral  computer  mapping 
programs  that  are  available  in  acMition 
to  more  traditional  standard  highway 
mileege  guides  that  are  availabb  to  the 
market  administrator.  By  specifying 
"city"  rather  than  "county  courthouse," 
in.conjunction  with  providing  the 
option  of  establishing  location  baaed 
upcm  a  certified  weight  receipt,  we  hop* 
to  achieve  greater  precision  in 
establishing  the  mileage  between  the 
last  producer's  farm  and  the  plant  to 
which  the  milk  is  delivered. 

This  decision  adopts  the  proposed 
transportation  credit  balancing  fund 
concept  proposed  by  Mid-Am,  as  well 
as  a  monthly  assessment  on  Class  I  milk 
to  provide  revenue  for  the  fund.  It 
differs  from  the  proposal,  however,  in 
using  the  higher  of  the  hauling  credits 
distributed  in  the  immediately 
preceding  6  months  or  in  the  preceding 
luly-.C)ecember  period  for  purposes  of 
determining  the  current  month's 
assessment  level  in  $  10aX.81(a).  This 
was  done  to  ensure  that  the  fund  will 
have  a  sufRcient  balance  to  meet  the 
markets'  needs  when  credits  start  to  be 
distributed  in  the  month  of  July.  As 
proposed  by  Mid-Am,  if  no  cnidits  were 
distributed  during  the  months  of 
January  through  June,  no  new 
assessment  would  be  warranted. 
Therefore,  the  yardstick  to  measure  the 
assessment  level  would  begin  to  decline 
in  January  and,  if  no  new  oedits  were 
given  out,  would  be  zero  by  July.  This 
depletion  of  the  fund  could  jeopardize 
its  usefiilnsss  and  require  the  market 
administrator  to  transfer  funds  for 
transportation  credits  from  the 
producer«ettlenMnt  fund. 

This  should  only  be  done  as  a  last 
lesorL  It  will  be  less  likely  to  occur  by 
using  the  alternative  yardstick  approach 
adopted  in  this  decision  for  determining 
the  minimum  balance  needed  in  the 
transportation  credit  balancing  fund. 

The  market  administrator  is 
authorized  to  maintain  the 
transportation  credit  balancing  fimd, 
deposit  assessments  into  it,  and 
distribute  transportation  credits  from  it. 
Payments  due  hom  a  handler  will  be 
othei  against  payments  due  to  a 
handler. 

The  use  of  a  transportation  credit 
halanclng  fund  will  permit  asaessmants 
that  are  naeded  for  the  tranqnrtatiaa 
credits  to  be  spread  out  throughout  the 
year.  This  will  permit  the  asoasament 
rate  to  be  kept  at  a  lower  and  more 
stable  Iwrai.  It  will  also  allow  handlers 
to  ivflect  tha  assessment  in  their  pricing 


plans.  At  tha  maximum  level  pamiitled, 
the  6-c8nt  assessment  represents  about 
one-half  cent  of  the  raw  product  cost  of 
a  gallon  of  milk. 

In  its  brief.  Cold  Star  Dairy  suggested 
exempting  bom  the  assessment  CLass  I 
sales  made  outside  of  the  4  marketing 
areas.  This  suggestion  should  not  be 
adopted.  White  such  an  exemption 
mi^t  put  Gold  Star  in  a  more  favorable 
position  with  competitors  in  other 
markets,  such  as  the  Texas  marketing 
area,  it  would  not  be  iair.to  those 
handlers  with  whom  Gold  Star 
competes  in  the  Southeast  marketing 
area,  its  primary  sales  territory. 
Moreover,  if  supplemental  milk  is 
brought  into  any  one  of  the  4  markets 
to  supply  a  handler,  there  is  no  reason 
why  that  handler  should  not  bear  its  fair 
share  of  the  transportation  costs  for  such 
milk,  regardless  of  where  the  handler 
may  eventually  sell  it. 

'fbe  market  administrator  will 
announce  the  assessment  for  the 
transportation  credit  balancing  fiind  on 
the  Sth  day  of  the  month  preceding  the 
month  to  which  it  applies.  Accordingly, 
on  the  Sth  day  of  December,  tha 
assessment  would  be  aimounced  for 
Januanr.  An  exception  to  this  rule 
should  ba  mada  during  the  Tirst  month 
that  transportation  credits  are  in  effect 
because  otherwise  all  of  the  first 
month's  transportation  credits  would 
have  to  come  out  of  pool  funds. 
Accordingly,  for  the  first  month  that 
these  rules  are  in  effect,  the  assessment 
for  the  transportation  credit  Inlancing 
fund  will  be  annotmoed  no  later  than 
the  Federal  Kogiater  publication  date  of 
the  interim  order  amending  the  orders. 
For  example,  if  the  interim  order 
amending  the  orders  is  published  on 
July  1, 1996,  handlers  will  be  notified  of 
the  assessment  for  July  on,  or  a  few  days 
before,  that  day.  On  July  S,  handlers  will 
be  notified  of  the  assessment  for  August. 

For  the  first  3  months  that  Iheee 
amendments  are  effective,  the 
assessment  for  the  transportation  credit 
balancing  fund  should  be  6  cants  per 
hundredweight.  It  is  necessary  to 
specify  a  rate  in- Section  81(c)  of  the 
attached  orders  because  there  is  no  6- 
month  credit  distribution  history  from 
which  to  determine  it,  as  provided  in 
para^ph  (a)  of  Section  81. 

It  a  poaaibi*  that  during  the  first  year 
that  tbaae  provisions  ore  in  effect,  and 
poaiibly  thereafter  under  unusual 
conditions,  it  may  be  necsssary  to 
transCar  funds  fatiia  tha  producar- 
sattlemont  fund  to  pay  tha 
transportatian  ciediu  that  are 
distributed.  Traosfarring  ftinds  from  the 
producer-settlement  fund  will  rasuh  in 
lower  uniform  prices  to  producers.  For 
this  reason,  several  parties  suggested. 


instead,  borrowing  fiom  the  producer- 
settlement  fuiul  reserve  and  paying  bock 
the  reserva  fund  In  future  months  Irom 
transportation  credit  asaessmants  that 
are  oollactad. 

The  market  administrator  maintains  a 
producer-settlement  fund  (psO  reserve 
equal  to  approximately  4-5  cents  per 
hundredweight  of  producer  milk  in  tha 
pool.  This  reserve  is  used  to  pay  audit 
adjustments  and  other  unforseen 
expenses. 

The  suggestion  to  borrow  bom  the 
reserve  is  no  doubt  well-intentioned, 
but  the  alternative  of  transferring  fiinds 
from  the  psf  itself  is  the  better  approach 
for  several  reasons. 

First,  the  reserve  fund  is. maintained 
as  a  cushion  to  provide  ready  cash  for 
audit  adjustments  and  other  unforseen 
expenses  that  arise.  Depleting  this 
reserve  to  pay  for  transportation  credits, 
even  for  a  temporary  period  of  time, 
would  not  be  prudent. 

Second,  we  appreciate  the  concerns  of 
thoee  who  do  not  want  to  reduce  the 
blend  price  to  producers  to  pay  for 
transportation  credits,  but  we  believe 
that  this  transfer  of  funds  may  only  be 
necessary  during  the  first  year  that  this 
provision  is  In  effect.  Thereafter,  there 
should  be  adequate  funds  in  the 
transportation  credit  balancing  fond  to 
payfor  foture  transportation  credits. 

'Third,  by  transferring  funds  from  the 
psf,  rather  than  borrowing  the  fiinds 
from  the  psf  reserve,  it  will  not  be 
necessary  to  postpone  the  disbursement 
of  credits,  as  might  be  necessary  imder 
the  alternative  approach  suggested  by 
Milkco  and  others.  To  the  extant  that 
reimbursement  for  transportation 
expenses  is  postponed,  certain  handlers 
will  be  disadvantaged  relative  to  others 
who  did  not  incur  such  expenses. 

Finally,  by  transferring  funds  from  the 
psf,  rather  than  borrowing  the  funds 
from  the  psf  reserve,  producers  will  be 
sharing  with  handlers  the  cost  of 
supplying  the  market  with 
supplemental  milk.  This  will  help  to 
minimize  the  assessment  to  handlers 
during  months  when  transportation 
credits  are  not  needed  because  the 
current  month's  assessments  will  not  be 
uskd  to  pay  back  funds  borrowed  from 
the  psf  reeerve  for  prior  months  but, 
instead,  will  be  used  to  pay  only  current 
months'  credits  or  to  build  up  the 
transportation  credit  balancing  fiind  for 
future  months. 

At  this  hearing,  concern  was  once 
aaain  axpresaad  about  the  difficulty  of 
cMaining  supplemental  milk  whan  the 
Class  m-A  price  is  allegedly  pnnrlding 
a  profitable  market  for  manuucturert  of 
noniat  dry  milk.  A  proposal  was  mad* 
to  suspend  Class  IH-A  pricing  while 
traiupoitation  credits  are  in  eflscL 
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As  noted  earlier,  Mid-Am  testified 
that  it  shut  down  its  butter-powder 
plants  in  these  4  markets  during  the 
months  of  July  through  December  1995. 
Therefore,  to  the  extent  that  handlers 
were  competing  with  butter-powdm 
plants  for  supplemental  milk,  it  was  not 
supplemental  milk  in  these  4  markets. 

The  proposal  to  suspend  Class  III-A 
pricing  in  other  markets  goes  beyond 
tha  sci^  of  this  hearing.  Therefore,  the 
proposals  to  suspend  siich  pricing  must 
be  denied. 

Several  handlers  criticized  the 
proposed  transportation  credits  for  not 
including  the  Florida  markets.  They 
argued  that  since  the  Florida  markets 
are  the  nurkets  most  in  med  of 
supplemental  milk,  it  is  unfair  that 
handlers  in  those  markets  do  not  have 
to  pay  the  assessment  for  the 
transportation  credit  balancing  fund. 

There  was  no  testimony  at  this 
bearing  concerning  the  current  premium 
structure  in  the  Florida  markets.  It  is  a 
known  fact,  however,  that  the  Florida 
markets  are  100  percent  cooperatively 
supplied  and  that  the  premium 
structure  in  those  markets  as  of  the 
September  1995  hearing  was  markedly 
difleient  (and  much  higher)  than  the 
premium  structure  prevailing  in  Orders 
5.7, 11,  and  46. 

Whether  or  not  the  Florida  markets 
have  the  type  of  transportation  credits 
adopted  in  this  decision  is  inunaterial  to 
the  need  for  such  provisions  in  Orders 
5,  7, 11,  and  46.  Given  the  tight  supply 
situation  prevailing  in  the  Florida 
markets,  it  is  unlikely  that  any  Florida 
handler  would  have  a  pricing  advantage 
over  a  handler  regulated  under  one  of 
the  4  markets  involved  in  this 
proceeding.  Moreover,  since  cooperative 
associations  control  the  entire  supply  of 
milk  in  the  Florida  markets,  those 
markets  do  not  have  to  deal  with  the 
difficult  issue  of  unequal  sharing  of  the 
coat  of  supplying  the  market  with 
supplemental  milk  (i.e.,  the  member 
versus  nonmember  issue). 

The  absence  of  a  transportation  credit 
in  Florida  does  not  mean  that  handlers 
in  Orders  5,7,11,  and  46  will  bear  the 
cost  of  providing  supplemental  milk  to 
Florida.  To  the  extent  that  milk  is 
shipped  to  Florida  from  any  of  the  4 
markets  involved  in  this  proceeding, 
such  milk  likely  would  have  been 
shipped  with  or  without  Florida's 
participation  in  the  cumnt  bearing. 


3.  Whether  Emergency  S4arketing 
Conditions  in  the  Four  Beguloted  Anas 
Warrant  the  Omission  of  a 
Recommended  Decision  and  the 
Opportunity  to  File  Written  Exceptions 
Thereto  With  Respect  to  ksue  1 

The  omission  of  a  recommended 
decision  was  proposed  by  the  Mid-Am 
spokesman.  He  also  requested  that  the 
issue  be  handled  on  an  expedited  basis, 
but  suggested  that  the  Secretary  may 
wish  to  issue  a  tentative  final  decision 
to  provide  another  opportunity  for 
comments  and  adjustments  to  the 
amendments.  No  testimony  was 
received  in  opposition  to  the  request. 

The  due  and  timely  execution  of  the 
functions  of  the  Secretary  under  the  Act 
imperatively  and  unavoidably  require 
the  omission  of  a  recommended 
decision  and  an  opportunity  for  written 
exceptions  with  respect  to  Issue  No.  1. 
The  continued  orderly  marketing  of 
milk  in  the  respective  areas  requires  that 
the  attached  orider  be  made  effective  as 
soon  as  possible,  since  the  amount  of 
supplemental  milk  needed  for  Class  I 
use  in  each  of  the  four  orders  is 
expected  to  increase  significantly  during 
the  summer  and  fall  months.  Handlers, 
cooperative  asaociations,  and  others 
should  know  promptly  and  with 
certainty  how  the  Deportment  is 
proposing  to  facilitate  the  importation  of 
supplemental  milk  so  that  arrangements 
may  be  made. 

It  is  therefore  found  that  good  cause 
exists  for  omission  of  a  recommended 
decision  and  the  opportunity  for  filing 
exceptions  to  it.  As  noted  earlier, 
however,  this  decision  is  being  issued  as 
a  tentative  final  decision.  What  this 
means  is  that  producers  will  vote  on  the 
amendments  to  the  4  orders  just  as  they 
would  with  a  normal  final  decision. 
However,  interested  parties  will  have  30 
days  from  the  Federal  Kagialcr 
publication  of  this  tentative  final 
decision  to  comment  on  it  After  the 
comment  period  is  over,  the  Department 
will  then  issue  a  final  decision,  and   , 
producers  will  again  have  an 
opportunity  to  vole  on  the  orders  as 
amended. 

Rulings  on  Propoaad  Flndiiigs  and 
Coocluaiaaa 

Briefa  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  intarastad  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  Inmnsistent  with  the  findings  and 
conclusions  sat  forth  herein,  the 


requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findinga 

The  findings  and  determinatioits 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  aforesaid 
orders  were  first  issued  and  whan  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the 
aforesaid  tentative  marketing 
agreements  and  orden: 

(a)  The  tentative  marketing 
agreements  and  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing 
areas,  and  the  minimum  prices  specified 
in  the  tentative  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  are  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
maimer  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

Interim  Marketing  Agreement  and 
Interim  Order  Amending  the  Orders 

Annexed  hereto  and  made  a  part 
hereof  is  an  Interim  Order  amending  the 
orders  regulating  the  handling  of  milk  in 
the  aforesaid  marketing  areas,  which  has 
been  decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions.  It  is  hereby 
ordered  that  this  entire  decision  and 
order  amending  the  orders  be  published 
in  the  Federal  Regialer.  Parties  who 
desire  to  enter  into  a  marketing 
agreement  covering  the  terms  and 
conditions  of  the  attached  interim  ortler 
may  request  a  marketing  agreement  fiom 
the  market  administrator  of  the 
respective  order. 
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I  iif  FumIbuw  AiMnwri 

AptU  ISM  i*  hcnby  damdnid  to  be 
dM  npnMotativ*  paiod  iardw 
piiipoM  of  woHtdnliig  wfaatlMr  dM 
umnnca  of  tha  ordan.  ••  unauiad  and 
■1  honbjr  propond  to  b*  iBaadad, 
ngukting  tho  faandling  of  milk  in  th* 
■fuiil  J  nmtalng  iwm  t»  «ppiu»aJ  or 
hvond  by  poduoan,  tf  dafinad  undar 
tha  tatm*  of  tfaa  individtial  oidan  (aa 


■mandadand  aa  uaiwy  prapoaad  to  ba 
amandad).  who  dnring  tba 
mpnaaotative  pariod  wan  angagad  in 
tha  pnduoliao  of  milk  ior  lala  wltiiin 
fl>a  afaraaald  maitoting  areaa. 

h  ii  haiaby  diiadad  thai  a  tafHandum 
ba  oonductad  to  aaoertain  producar 
approval  in  tha  Louiavilla-Laxinglaa- 
E*ani*illa  maiketing  ana.  Tba 
reiacandom  miut  be  conductad  and 
coraplalad  on  or  before  the  30th  day 
from  tha  data  that  this  dadiion  is  iainad 
in  accordanoa  with  tha  piocadura  (or 
tha  conduct  of  reiaiaoda  (7  CFR 
900.300-311).  to  delennine  wfaather  tha 
laaiianca  of  the  attached  otdar  as 
amended,  and  as  hanfay  aiupuaad  to  ba 
amandad,  lagulating  tha  handliag  of 
milk  in  die  LouisviUa-Laxingtaa- 
GvansviHa  maikating  area  ia  Bppn>*ad 
or  ttvorsd  by  produoara,  aa  dafinad 
under  the  tenns  of  the  ocdar.  aa 
amandad  and  aa  baraby  prqpoaad  to  be 
amended,  ivho  dining  aiudi 
repteaantative  period  were  anpaQail  in 
tha  jKodnctioD  of  milk  for  aala  within 
tha  marketing  araa. 

The  agent  of  tha  Secrataiy  to  conduct 
aucfa  rafarandum  is  hersby  daaignaled  to 
ba  Arnold  MStallings. 

Ual  af  Satjada  in  7  CFR  rarta  lOM. 
1007,  lMl.aM  IMS 

MlBc  marketing  orders. 
[iMad:  ]uir  12.  iggs. 

IV.  Dan, 


AmMtptStawkny.UariHiagaad 
HBguMatoty  Ppopumt. 

Lalarta  (Mar  Aaaadiiv  dM  Oadn 
KegBleHngthaHandU^aftaikfai 
Cartaha  Spadflad  Marioti^  Anas 

This  interim  ordar  afaall  not  became 
cfiactlve  unless  and  until  the 
mquirements  of  $  900. 1 4  of  the  rulaa  of 
practice  and  procedure  govaming 
liiiweeilliiga  In  ftir«"^ylata maitating 
apaamants  and  maiketing  orden  hava 
been  met 

Wadiaga  tmi  niliamiaalliirt 

Tha  flniHng*  mnA  dMrrminmHcMt 

haiainaller  set  forth  supplement  tboea 
■    iAa<   ■ 


canHimad.  apBoapt  wbara  thay  may 
conlUct  widi  duMe  set  facth  banin. 

(a)  FindingL  A  pobUc  haaiing  waa 
hrid  upon  oartiin  piopuaad 

I  to  tha  tantadve  markaUng 
I  and  to  tfaa  oitlaniagulating 
the  handling  of  milk  In  tfaa  afoiaaaid 
marketing  areas.  Tha  heating  was  hakl 
pursuant  to  tha  provisiaau  of  tfaa 
A^lcuitunl  Maiketing  Apaament  Act 
of  1937,  aa  anaodad  (7  U.S.C  801-674). 
and  tha  appUcafala  tulea  of  paactica  and 
prooadure  (7  (7R  Part  900). 

Upon  tfaa  baala  of  &e  eridenca 
inttoducad  at  audi  hearing  and  the 
record  thaaaof,  it  is  iMind  diat: 

(1)  Tba  said  ordars  as  haiaby 
amended,  and  all  of  tfaa  terns  and 
oonditiana  thaaaof,  will  tend  to 
ettactuate  tha  declared  policy  of  the  Act: 

(2)  The  perity  prioaa  of  milk,  aa 
determined  puisuant  to  eectioo  2  of  tba 
Act,  aia  not  laaaoaiabla  in  viaw  of  tha 
price  of  faada,  availabla  suppUee  of 
tseds,  and  other  eoonomic  conditiona 
Kdiicfa  alfict  maricat  supply  and  demand 
for  miUc  In  tfaa  afDrasaid  nurketiog 
araaa.  Tha  mbilmiim  prices  specified  in 
the  ordais  as  haiaby  amended  are  such 
piloea  aa  will  reflect  the  afoieaaid 
tactort.  Insure  a  (ufBdent  quantity  of 
pure  and  wholsaome  milk,  and  ba  in  the 
public  intarast:  snd 

(3)  Tha  said  orden  as  hereby 
amended  legulala  tha  handling  of  nUlk 
in  the  same  TT^nner  as,  and  are 
applicable  only  to  persons  in  the' 
laqiectiva  daaaaa  of  industrial  or 
oomnurdal  activity  apedfied  in, 
markadng  agraemanta  upon  which  a 
hearing  haa  bean  bald. 

Prapaaad  lalarjai  Order  Kaiadva  to 


K  is  diaaaCara  otdarad  that  on  and 
after  tha  afbcUva  data  hereof,  tha 
handling  ofmllk  in  each  of  the  spedHed 
markaling  anaa  ahall  ba  In  oonlamiity 
to  and  in  ooanpUanca  with  tha  taims  and 
cooditioas  of  tba  orders,  ee  amended, 
and  aa  haseby  amandad,  as  foUowc 

Tba  auduxity  dtatioo  for  7  CFR  Parts 
IOCS,  1007, 1011,  and  1046  is  revised  to 
read  u  follows: 

7  U.S.C  eOl-674. 


that  ware  made  tvfaan  t 
firat  issued  aiHl  when  thay  were 
amandad.  The  previous  Bnrilny  sn<j 
determinations  are  hereby  reUBed  and 


PART  1006-HUC  M  THE  CAROUNA 
HARKETMQAJICA 

1.  In  1 1005.30,  naiagrapfas  (a)  and  (c) 
an  revised  to  read  as  ibUows: 


(a)  Each  faandlar,  widi  respect  to  aadi 
of  its  pool  plants,  shall  report  the 
quantitiee  of  akim  milk  and  buttaifat 
contained  in  or  repreeented  by: 


(1)  Racatpts  of  praduoar  milk, 
iadudiag  produoar  milk  divaited  ban 
tfaa  pool  pbat  to  other  plants; 

(2)  Haosipis  of  mitt  from  faandkis 
daecribad  in  S  1005.9(c); 

(3)  Raoalpis  of  fiuid  milk  pniducts 
and  bulk  fluid  ciaaiu  products  from 
other  pool  plants; 

(4)  Raoaipts  of  olfaar  source  milk; 

(5)  Raoalpis  of  bulk  milk  from  a  plant 
raguJatad  undar  anotfaar  Pad«al  oniar, 
except  Federal  Ordars  1007.  lOll,  and 
1(M8,  for  wfaidi  f  tiansportatiaD  aadit 
ia  raquasled  puisuant  to  S  1005.82; 

(6)  Raoaipta  of  producer  milk 
deecribad  in  S  100S.«2(cH2).  including 
tha  identity  of  the  individual  producers 
whose  milk  U  eligible  for  the 
transpoatatian  cndit  punuant  to 
$100S.82(cM2): 

(7)  Invantoriea  at  tha  beginning  and 
and  of  the  mootfa  of  fluid  milk  producta 
and  produda  spedfled  in 
Sl0OS.4a(bMi):and 

(8)  Tha  utUiatioa  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph  (a). 

(c)  Each  handler  daecitbed  in  §  1005.9 
(b)  snd  (c)  shall  report: 

(1)  The  quantitiea  of  all  skim  milk  and 
buttarftt  cootainad  in  racaipis  of  milk 
from  producers; 

(2)  The  uUlisatian  or  dispositiaii  of  all 
such  receipts;  snd 

(3)  With  respect  to  milk  for  which  a 
cooperativa  aaaodation  ia  requesting  s 
transpoitatioa  credit  punuant  to 

$  1005.82,  all  of  die  infoimation 

required  in  paiagrephs  (s)  (S)  and  (6)  of 

thissectioa 

t        •        *        •        • 

2.  Section  1005.61  Is  amandad  by 
radaeigiatii^  pengnphs  (a)(4),  (a)(5). 
(bX5),  and  (b)(e)  aa  par^nphs  (a)(S). 
(aX6).  (bK6).  and  (b)(7),  raanactively, 
amending  paragrapfa  (bH3)  by  revi^ng 
••(sK3)"  to  read  "iaH*r  and  •■(aK4KU)" 
to  read  "(aXS)01)",  anMmdIng  newly 
designatad  peregiaphs  (bM6)  by  revising 
"(bK4)"  to  reed  "(bXS)",  amaoding 
nawly  designated  paragraph  (bK7)  by 
revising  "(bMS)"  to  read  "(b)(e)".  and 
■ddino  new  paragnpha  (aX4)  and  (bXS) 
to  read  as  follows: 


{lOOLtl    OOMpuMtaBOta 
eludkig  aaloMad  aaaraga  prtoa  and 


(a)'  •  * 

(4)  Deduct  tfaa  amount  by  whkdi  tha 
amount  due  from  the  tranqiaitation 
credit  balancing  fond  pursuant  to 
S  1005.82  exoaads  dw  availabla  balance 
in  the  trsnsportailan  credit  hulanring 
fond  pursuant  to  f  1005.80; 
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(b)*  *  • 

(5)  Deduct  the  amount  by  which  die 
amount  due  bom  tha  muspoitstion 
credit  balancing  fund  punuant  to 
S  1005.82  axcaads  die  available  balance 
in  the  trensportadon  credit  balancing 
fund  pursuant  to  S  1005.80; 

3.  Following  $  1005.78.  a  new 
undesignated  center  beading  and 
$$1005.80, 1005.81,  and  1005.82  are 
added  to  reed  as  follows: 

Markatwida  Serrioa  Paymaiits 

§1896.80   TranaparlMlen  oredN  balnoing 


(189688 

aaiiiuia 


I  arsAfealaMlng  land. 


The  market  administrator  shall 
maintain  a  aapante  fond  known  as  the 
Ttansportation  Qtedit  Balancing  Fund 
into  tniicb  shall  be  depoaited  the 
payments  made  by  bandlere  pursuant  to 
S  1005.81  and  out  of  which  shall  be 
made  the  payments  due  handlers 
pursusnt  to  $  1005.82.  Payments  due  a 
handler  shall  be  o&et  egainsi  payments 
due  l^om  the  handler. 


§  1996i81    Paymaala  to  9ia  traneportatfan 
aratfl  halanainfl  MnA. 

(a)  Oi  or  bafan  tha  12th  day  after  the 
end  of  the  month,  eech  handler  shell 
pay  to  the  market  adminiatntora 
transportation  credit  be  lancing  fund 
eeeeaamant  detanninad  by  mulUph 
the  pounds  of  daaa  I  milk 

Eurauant  to  $  1005.44  by  S0.06  par 
undredweidit  or  such  lessor  amount  as 
the  market  administratCH'  deems 
necessary  to  maintain  a  balance  in  the 
fund  equal  to  the  higher  of  the  following 
amounts: 

(1)  The  total  transportation  credits 
dispensed  during  the  pdor  July- 
December  period:  or 

(2)  The  total  transportation  a«dits 
dispensed  during  the  immediately 
preceding  6-month  period. 

(b)  On  or  before  the  13th  day  after  the 
end  of  the  month,  the  market 
administntor  shall  credit  the 
transportation  credit  balandng  fund, 
from  the  pioducei^settlement  mnd.  any 
amount  daducted  pursuant  to  $  1005.61 
(s)(4)  or  (b)(5). 

(c)  The  mari»t  administntor  ahall 
announce  publicly  on  or  before  the  Sth 
day  of  the  month  the  assessment 
pursuant  to  paragraph  (a)  of  thia  aaction 
tor  the  bllovring  month,  except  that  for 
the  first  month  that  this  section  is 
a0Bctive  tha  assessment  shall  be 
announced  no  later  than  (the 
publication  data  of  the  final  rule  in  tha 
Federal  Registerl  and  for  die  first  3 
months  that  this  section  is  eBective  the 
assessment  pursuant  to  paragraph  (a)  of 
this  section  shall  be  6  cents  par 
hundredweight 


(a)  On  or  bafoia  tha  13th  day  after  die 
and  of  each  of  the  months  of  July 
through  December  and  any  other  month 
in  which  transportation  credits  are  in 
eCbct  pursuant  to  pan^aph  (b)  of  this 
section,  the  market  adminiatiatar  ahall 
pay  to  each  handler  that  received,  and 
reported  pursuant  to  $  1005.30  (s)(5), 
bulk  milk  transforrad  from  an  fitbar 
order  plant  aa  deecrlbed  in  paragraph 
(cXD  of  thia  aaction  or  diet  received, 
and  reported  pursuant  to 

S  100S.30(a)(B),  bulk  milk  directly  from 
producare'  {urns  as  apedfied  in 
peragraph  (cX2)  of  this  section  an 
amount  determinad  punuant  to 
paragraph  (d)  of  this  section.  In  the 
event  that  a  qualified  cooperative 
asaodstion  is  the  reqxmsible  perty  for 
whose  eocount  such  milk  is  recaiviad 
and  written  documentation  of  thia  bet 
is  provided  to  the  market  edministrator 
punuant  to  $  1005.30(c)(3)  prior  to  the 
date  payment  is  due,  the  transportation 
ciadlts  for  such  milk  computed 
punuant  to  this  ssctlon  shall  be  made 
to  such  cooperetiva  aaanrlation  rather 
than  to  tha  operator  of  the  pool  plant  at 
which  tha  milk  was  received. 

(b)  The  market  administrator  may 
extend  the  period  during  which 
transportation  oadlts  am  in  effad  (i.e., 
the  transportation  cradit  period)  to  any 
of  the  months  of  January  throu^  June 
if  the  market  administrator  reoeivea  a 
written  requaat  to  do  ao  IS  days  prior 
to  tha  begtiming  of  the  month  far  which 
the  request  Is  inede  and,  after 
conducting  an  independent 
investigation,  finds  that  such  extension 
ia  neoaesary  to  assure  the  market  of  an 
adequate  aupply  of  milk  for  fluid  uae. 
Betine  making  such  a  finding,  the 
market  administrator  shall  notify  the 
Diredor  of  the  Dairy  Division  and  all 
handlen  in  the  market  thai  an  extenaion 
is  being  considered  and  invite  written 
data,  views,  and  arguments.  Any 
decision  to  extend  the  transportation 
credit  period  must  be  issued  in  writing 
prior  to  the  Brst  day  of  the  month  for 
which  the  extension  is  to  be  eOadive. 

(c)  The  transportation  credit  deecribed 
in  paragraph  (a)  of  this  section  ahall 
apply  to  the  following  miik: 

(1)  Bulk  milk  received  from  a  plant 
regulatad  under  another  Federal  order, 
except  Federal  Orders  1007, 1011,  and 
1046,  and  allocated  to  Class  1  milk 
punuant  to  §  1005.44;  and 

(2)  Bulk  milk  classified  pro  rata  as 
Class  I  milk  pursuant  to  $  1005.44 
received  directly  from  the  Curms  of  dairy 
{aimere  at  pool  distributing  plants  undw 
the  foUowiog  conditions: 

(i)  The  dauy  fumer  was  not  a 
'producer"  under  this  order  during 


more  thaa  2  of  tha  immediately 
prsoeding  mootfaa  of  January  through 
June  and  not  more  than  32  days' 
pitxluction  of  the  dairy  brmer  was 
received  as  producar  milk  under  this 
order  during  that  period;  and 

(ii)  Tfaa  bim  on  which  the  milk  %raa 
produced  ia  not  located  within  the 
specified  marketing  area  of  this  order  or 
the  maikatiiig  areas  of  Federal  Ordars 
1007, 1011,  or  1046.  and.  is  not  widiin 
85  miles  of  the  plant  to  whicfa  its  milk 
is  delivered. 

(d)  TransportaUon  credit*  ahall  ba 
computed  as  follows: 

(1)  For  milk  described  in  paragraph 
(c)(1)  of  this  section,  the  market 
administrator  shall: 

(i)  Determine  the  shortest  hard-surface 
bigihway  distsnoa  between  the  transferor 
plant  and  tha  transferee  plant: 

(ii)  Multiply  tha  number  of  miles 
computed  in  paragraph  (dXlXD  of  this 
section  by  0.37  cents; 

(ill)  Subtrad  the  other  order's  Claaa  I 
price  applicable  at  the  transferor  plant's 
locatian  ban  the  Class  I  prioa 
applicable  et  the  transferee  plant  as 
spedfied  in  S  1005.53: 

(iv)  Subtrad  any  positive  difference 
computed  in  peragraph  (d)(l)(iii)  of  this 
section  from  me  amount  computed  in 
paragraph  (dXlKU)  of  diis  section;  and 

(v)  Multiply  the  remainder  oorapulad 
in  paragrapih  (dXlXiv)  of  this  section  by 
the  bundredwei^t  of  milk  described  in 
paragraph  (cHD  of  this  section. 

(2)  For  milk  described  in  paragraph 
(c)(2)  of  diissectioo: 

(1)  Eadi  milk  hauler  diet  is 
transporting  the  milk  of  producan 
described  in  paragraph  (cK2)  of  this 
section  may  stop  at  the  nearest 
independandy-operated  truck  stop  with 
a  tjudc  scale  and  obtain  a  weight 
certificate  indicating  the  weight  of  the 
truck  and  its  contents,  the  date  and  time 
of  weighing,  and  the  location  of  the 
truck  stop.  The  location  of  the  truck 
stop  shall  be  used  as  a  starting  point  for 
the  purpose  of  measuring  tha  distance  to 
the  pool  plant  reoaiving  that  load  of 
milk.  If  a  weight  certificate  for  a 
supplemental  load  of  milk  for  whicfa  a 
transportation  credit  is  requested  is  not 
available,  the  market  administrator  shall 
use  the  nearest  dty  to  the  last 
producer's  bnn  bom  which  milk  was 
picked  up  for  delivery  to  the  receiving 
pool  plant; 

(ii)  For  each  bulk  tank  load  of  milk 
received  pursuant  to  paragraph  (d)(2)(i) 
of  this  section,  the  market  administrator 
shall  determine  the  shortest  hard- 
surboe  highway  distance  between  the 
receiving  pool  plant  and  the  truck  stop 
or  dty,  as  the  case  may  be: 
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(iU)  Multiply  tile  number  of  mile* 
computad  in  pengnph  (dM2XU)  of  thii 
tection  by  0.37  cents: 

(iv)  MiuUpiy  tlie  number  computad  in 
paragnph  (dX2X<l>)  of  this  aection  by 
the  hundradwreight  of  mill  deacribad  in 
pangraph  (cX2)  of  thii  aection: 

(t)  Subtract  this  order's  Class  I  price 
appUcsble  at  the  origination  point 
determined  pursuant  to  pangiaph 
(dH2Kiil  of  this  sectioD  £rom  the  Class 
I  price  applicable  at  the  distributing 
plant  leceiving  the  milk:  and 

|vi)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(2)(v)  of  this 
section  from  the  amount  computed  in 
paragraph  (dK2Hiv)  of  this  section. 

PART  1007-MLK  M  THE  SOUTHEAST 
MARKETWQAREA 

4.  The  authority  citation  far  part  1007 
continues  to  read  as  follows: 


y.  7  U.S.C  «IOi-«74. 
4a.  bi  §  1007.30,  paragraphs  (a)  and  (c) 
ara  revised  to  reed  as  ftmovrs: 

|10g7J0    Nepe>tao«raealp«aaMi 


(a)  Each  handler,  with  laapect  to  aacfa 
of  its  pool  plants,  shall  report  the 
quantitias  of  sldm  milk  and  buttarbt 
contained  tn  or  rspreaanted  by: 

(1)  Recaipta  of  producer  miUc, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants: 

(2)  Receipts  of  milk  htm  handlers 
described  in  §  1007.9(c): 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Receipts  of  bulk  milk  from  a  plant 
lagulatad  under  another  Federal  onler, 
exc^  Federal  Oidera  1003, 1011,  and 
1046,  for  which  a  tnnsportatiao  ciadit 
is  raqueated  pursuant  to  $  1007.82; 

(6)  Receipts  of  producer  milk 
daaciibad  in  J  1007.82(c)(2),  including 
the  ideotitv  of  the  individual  producan 
wfaoea  milk  is  eUgibie  far  the 
transportation  credit  pursuant  to 
§1007.82(cX2); 

(7)  Inventories  at  the  beginning  snd 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
§1007.40(bKl);and 

(8)  The  utilixatirai  or  dispodtion  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
parapaph  (a). 

(cj  Each  handler  described  in  S  1007.9 
(b)  and  (c)  shall  report: 

(1)  The  quandtiaa  of  skim  milk  and 
botlerbt  contained  in  receiplaof  milk 
bom  producers; 


(2)  The  udlixatian  or  diqxwition  of  all 
such  reoaipla;  and 

(3)  With  respect  to  milk  for  which  a 
cooperattve  aaaociatian  ia  raqueating  a 
tranaporlatioD  credit  pursuant  to 

S  1007.82,  all  of  the  information 
required  in  paragraphs  (a)  (S)  and  (6)  of 
this  section. 
•       •       *        •        « 

5.  Sactfon  1007.61  U  amended  by 
tadesignatina  iMragraphs  (aK4),  (aXS). 
(bK5).  and  (bX6)  as  paragraphs  (aXS), 
(a)(6).  (bX6),  and  respectively,  (bX7), 
amending  (b)(3)  by  revising  "(aH31"  to 
read  •'(a)(4)"  and  "(a)(4Mii)"  to  road 
"(a)(S)(ii)",  amending  newly  designated 
paragraph  (bK6)  by  revising  "(b)(4)"  to 
read  "(b)(S)'',  amending  newly 
designated  paragraph  (o)(7)  by  revising 
'-(b)(S)"  to  read  "(b)(6)".  and  adding 
new  paragraphs  (a)(4)  and  (bXS)  to  read 
as  follows: 
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(4)  Deduct  the  amount  by  which  the 
amotuit  due  from  the  transporlatioD 
credit  balancing  fund  pursuant  to 

S  1007.82  exceeds  the  available  balance 
in  the  tranaportatian  credit  balancing 
fund  purauam  to  S  1007.80; 

(b)*  *  * 

(5)  Deduct  the  amount  by  which  the 
amount  due  frtim  the  transportation 
credit  balancing  hind  pursuant  to 

S  1007.82  excseda  the  available  balance 
in  the  transportatian  cndit  balaodng 
fund  pursuant  to  $  1007.80; 

6.  Following  S  1007.78.  a  new 
undesignated  center  heeding  and 
S§  1007.80, 1007.81,  and  1007.82  ara 
added  to  read  as  follows: 

Markatwida  Sanrica  Paynenia 

1 1007 JO 


The  market  administrator  shall 
maintain  a  separate  fund  known  as  the 
Transportation  Credit  Balancing  Fund 
into  which  shall  be  deposited  the 
paytnents  made  by  handlers  pursuant  to 
$  1007.81  and  out  of  which  shall  be 
made  the  payments  due  handlers 
pursuant  to  $  1007.82.  Payuents  due  s 
handler  shall  be  o&et  against  payments 
due  bom  the  handler. 

{1007J1 


pursuant  to  %  1007.44  by  S0.06  per 
hundred¥reight  or  audi  leaser  amount  as 
the  market  administrator  deems 
necessary  to  maintain  a  balance  in  the 
fund  equal  to  the  higher  of  the  following 
amounts: 

(1)  The  total  transportation  credits 
dispensed  during  the  prior  July- 
December  period:  or 

(Z)  The  total  transpoitation  credits 
dispensed  during  the  immediately 
preceding  8-month  period. 

(b)  On  or  before  the  13th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  ciadit  the 
transportation  credit  balancing  fund, 
btsn  the  producer-settlement  fund,  any 
amount  deducted  pursuant  to  S  1007.81 
(a)(4)  or  (b)(5). 

(c)  The  market  administrator  shall 
announce  publicly  on  or  before  the  5th 
day  of  the  month  the  assessment 
pursuant  to  paragraph  (a)  of  this  section 
for  the  following  month,  except  that  for 
the  first  month  that  this  section  is 
effective  the  assessment  shall  be 
announced  no  later  than  (the 
publication  date  of  the  final  rule  in  the 
Federal  Kagiatarl  andfor  the  first  3 
months  that  this  section  is  eSsctive  the 
asaesament  pursuant  to  paragraph  (a)  of 
this  section  shall  be  6  cents  per 
hundredweight 


(a)  On  or  bafon  tb»  12th  day  aitar  the 
eod  of  the  aKMh,  each  handlar  shall 
pay  to  the  maikat  administrator  a 
tianapartatiqn  ciadit  balancing  fund 
aaaaaamaot  datannlnad  by  mwUplying 
the  poanda  of  daaa  I  milk  aaaignad 


t1«07Jl 

kanapoTMton  endRbalan 

(a)  On  or  before  the  13th  day  after  the 
and  of  eai:h  of  the  months  of  July 
through  December  and  any  other  month 
in  wUch  transportation  credits  are  in 
aftct  pursuant  to  paragraph  (b)  of  this 
section,  the  market  administrator  shall 
pay  to  each  handlar  that  received,  and 
reported  punuant  to  S  l(X>7.30(aX5). 
biilk  milk  tranafetred  from  an  other 
order  plant  as  described  in  paragraph 
(cXl)  of  this  section  or  that  received, 
and  reported  pursuant  to 

S  1007.30(b)(6].  bulk  milk  directly  from 
producen'  brms  as  specified  in 
paragraph  (c)(2)  of  this  section  an 
amount  deteimined  pursuant  to 
paragraph  (d)  ofthis  sectioo.  In  the 
event  that  a  quallSad  cooperative 
aaaodation  is  the  rasponaible  party  for 
whoae  account  audi  milk  la  lacaived 
and  written  documantatioo  of  this  fed    . 
is  provided  to  the  maikot  administrator 
pursuant  to  S  10O7.30(cX3)  prior  to  the 
date  payment  is  due,  the  tranaportation 
credits  for  such  milk  computed 
pursuant  to  this  aactian  ahall  be  made 
to  such  cooperative  aaaodation  rather 
than  to  the  operator  of  the  pool  plant  at 
which  the  milk  waa  received. 

(b)  The  markat  adminiatntor  may 
extend  the  period  during  which 
traoapoitation  oadita  an  in  aSact  (i.e., 
the  inuupartntioo  credtf  period)  to  any 
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of  the  months  of  January  through  June 
if  the  market  adininiatrator  receives  a 
written  request  to  do  so  IS  days  prior 
to  the  beginning  of  the  month  for  which 
the  request  is  made  and,  after 
conducting  an  independent 
investigation,  finds  that  such  extension 
is  necessary  to  assure  the  market  of  an 
adequate  supply  of  milk  for  fluid  use. 
Before  making  such  a  finding,  the 
market  administrator  shall  notiiy  the 
Director  of  the  Dairy  Division  and  all 
handlers  in  the  markat  that  an  extension 
is  being  considered  and  invite  written 
data,  views,  and  arguments.  Any 
decision  to  extend  the  transportation 
credit  period  must  be  issued  in  writing 
prior  to  the  firet  day  of  the  month  for 
which  the  extension  is  to  be  effiective. 

(c)  The  transportation  credit  described 
in  paragraph  (a)  of  this  section  shall 
apply  to  the  following  milk: 

(1)  Bulk  milk  received  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Orders  lOOS,  1011,  and 
1046  allocated  to  Class  I  milk  pursuant 
to  $  1007.44:  and 

(2)  Bulk  milk  classified  pro  rata  as 
Class  I  milk  pursuant  to  $  1007.44 
received  directly  from  the  farms  of  dairy 
farmers  at  pool  distributing  plants  under 
the  following  conditions: 

(i)  The  dairy  farmer  was  not  a 
"producer"  under  this  order  during 
more  than  2  of  the  immediately 
preceding  months  of  January  through 
June  and  not  more  than  32  days' 
production  of  the  dairy  farmer  was 
received  as  producer  milk  under  this 
order  during  that  period:  and 

(11)  The  rarm  on  which  the  milk  was 
produced  is  not  located  within  the 
spedfied  marketing  aree  of  this  order  or 
the  marketing  areas  of  Federal  Orders 
IOCS,  1011  or  1046.  and,  is  not  within 
85  miles  of  the  plant  to  which  its  milk 
is  delivered. 

(d)  Transportation  credits  shall  be 
computed  as  follows: 

(I)  For  milk  described  in  paragraph 
(c)(1)  of  this  section,  the  market 
administrator  shall: 

(i)  Determine  the  shortest  hard-surfece 
highway  distance  between  the  transferor 
plant  and  the  transferee  plant; 

(II)  Multiply  the  number  of  miles 
computed  in  paragraph  (d)(lHi)  ofthis 

'  section  by  0.37  cents: 

(iii)  Subtract  the  other  order's  Class  1 
price  applicable  at  the  transferor  plant's 
locatioii  from  the  Claaa  I  price 
appHcabfe  at  the  transferee  plant  as 
spedfied  in  §1007.52; 

(iv)  Subtract  any  positive  difiierence 
computed  in  paragraph  (d)(l)(iii)  ofthis 
sedion  from  the  amount  computed  in 
paragraph  (dXlXii)  of  this  section:  and 

(TrMuhiply  tiia  remainder  computed 
in  pangrapb  (dXlXiv)  of  this  aacdan  by 


the  hundredweight  of  milk  described  in 
parraraph  (cKl)  of  thia  section. 

(ZjFor  milk  deacribed  in  paragraph 
(c)(2)  of  this  section: 

(i)  Each  milk  hauler  that  is 
transporting  the  milk  of  producen 
described  in  paragraph  (c)(Z)  ofthis 
section  may  stop  at  the  nearest 
independently-operated  truck  stop  with 
a  truck  scale  and  obtain  a  weight    . 
certificate  indicating  the  weight  of  the 
truck  and  its  contents,  the  date  and  time 
of  weighing,  and  the  location  of  the 
truck  stop.  The  location  of  the  truck 
stop  shall  be  used  as  a  starting  point  for 
the  purpose  of  measuring  the  distance  to 
the  pool  plant  receiving  that  load  of 
milk.  If  8  weight  certificate  for  a 
supplemental  load  of  milk  for  which  a 
transportation  credit  is  requested  is  not 
available,  the  market  administrator  shall 
use  the  nearest  dty  to  the  last 
producer's  farm  from  which  milk  was 
picked  up  for  delivery  to  the  receiving 
pool  plant: 

(ii)  For  each  bulk  tank  load  of  milk 
received  pursuant  to  paragraph  (d)(2)(i) 
ofthis  section,  the  market  administrator 
shall  determine  the  shortest  hard* 
surface  highway  distance  between  the 
receiving  pool  plant  and  the  truck  stop 
or  city,  as  the  case  may  be: 

(iii)  Multiply  the  number  of  miles 
computed  in  paragraph  (d)(2)(ii)  ofthis 
section  by  0.37  cants: 

(iv)  Multiply  the  number  computed  in 
paragraph  (d)(2)(iii)  ofthis  section  by 
the  hundredweight  of  milk  described  in 
paragraph  (c)(2)  of  this  section: 

(v)  Subtract  the  order's  Qass  1  price 
applicable  at  the  origination  point 
determined  pursuant  to  paragraph 
(d)(2)(ii)  ofthis  sectioo  from  the  Class 
1  price  applicable  at  the  distributing 
plant  receiving  the  milk;  and 

(vi)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(2)(v)  of  this 
section  from  the  amount  computed  in 
paragraph  (d)(2)(iv)  of  this  section. 

PART  1011— MLK  m  THE  TEIWESSEE 
VALLEY  MARKETMa  AREA 

7.  In  S  1011.30,paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

IIOIIJO   RaportsolraoalplaMd 


(a)  Each  handler,  vdth  respect  to  each 
of  his  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfet 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  frcm 
the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  mnn  bandlan 
deacribed  in  1 1011.9(c); 

(3)  Reoaipts  of  milk  from  handlen 
dascribad  in  1011.9(d); 


(4)  Raoeipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants: 

(5)  Receipts  of  other  source  milk: 

(6)  Receipts  of  bulk  milk  from  a  plant 
regulated  under  another  Federal  onler. 
except  Federal  Orders  1005. 1007,  and 
1046,  for  which  a  transportation  credit 
is  requested  pursuant  to  §  1011.82; 

(7)  Receipts  of  producer  milk 
described  in  $  1011.82(cH2),  including 
the  identity  of  the  individual  producen 
whose  milk  is  eligible  fbr  the 
transportation  credit  pursuant  to 

S  1011.82(c)(2): 

(8)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  spedfied  in 

§  1011.40(b)(1):  and 

(9)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph  (a). 

(c)  Each  handler  described  in 
S  1011.9(b).  (c)  and  (d)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers: 

(2)  The  utilization  or  disposition  of  all 
such  receipts:  and 

(3)  With  respect  to  milk  for  whidi  a 
cooperative  association  is  requesting  a 
transportation  credit  pursuant  to 

§  1011.82,  all  of  the  infonnation 
required  in  paragraphs  (a)  (6)  and  (7)  of 
this  section. 

*  •        •        *        • 

8.  Section  1011.61  is  amended  by 
redesignating  paragraphs  (a)(4].  la)(S). 
(b)(5),  and  (b)(6)  as  paragraphs  (a)(5), 
(a)(6),  paragraph  (b)(6)  and  (b)(7), 
respectively  amending  paragraph  (b)(3) 
by  revising  "(a)(3)"  to  read  "(a)(4)"  and 
"(a)(4)(ii)"  to  read  "(a)(5)(ii)".  amending 
newly  designated  paragraph  (b)(6)  by 
revising"(b)(4)"  to  read  "(b)(5)", 
amending  newly  designated  paragraph 
(bK7)  by  revising  "(bXS)"  to  read 
"(b)(6)",  and  adding  new  paragraphs 
(a)(4)  and  (b)(5)  to  read  as  follows: 

11011.81    Oompul—un  e«  unHonn  price 
jHchidlnj  welQMsd  avaraQe  prtoe  and 
uMlum  pnoaa  for  base  and  mutt  niNk). 
(a)  *  •  * 

(4)  Deduct  the  amount  by  which  the 
amount  due  from  the  transportation 
credit  balandng  fond  pureuant  to 

§  1011.82  exceeds  the  available  balance 
in  the  transportstioo  credit  balandng 
fund  punuant  to  §  1011.80; 

*  •        •        *       * 

(b) *  •  • 

(5)  Deduct  the  amount  by  which  the 
amount  due  from  the  transportation 
credit  balandng  fimd  punuant  to 

S  1011.82  exceeds  tb«  available  balance 
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in  tfaa  tmuportation  credit  balancing 
fund  punuani  to  S  1011.80: 

9.  Following  S  1011.78,  a  new 
undeiignatad  centar  heading  and 
SS  1011.80, 1011.81,  and  1011.82  an 
added  to  nad  ai  follows: 


I  mi  JO 


The  maifcet  adndniatntor  shall 
maintain  a  sapaiata  fiind  known  as  the 
Transportation  Credit  Balancing  Fund 
into  which  shall  be  deposited  the 
paynMnts  made  by  handlere  pursuant  to 
i  1011.81  and  out  of  which  shall  be 
nude  the  payments  due  handlen 
pureuant  to  $  1011.82.  Payments  due  a 
handler  shall  be  oOnt  against  payments 
due  from  the  handler. 


I1011J1 


10  aw 


(a)  On  or  before  the  12th  day  after  the 
md  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  a 
transportation  caedit  balancing  fund 
asaesameni  determined  by  multiplying 
the  pounds  of  Class  I  milk  asaigMd 
pursuant  to  S  1011.44  by  S0.06  per 
hundredweight  or  such  Inaer  amount  as 
the  market  administrator  deems 
necessary  to  maintain  a  balance  in  the 
hmd  aqiia]  to  the  higher  of  the  following 
amounts: 

(1)  The  loul  transpoitatian  credits 
dispensed  during  the  prior  July- 
Daoember  period:  or 

(2)  The  total  transportation  credits 
dispensed  during  the  immediately 
preceding  6-month  period. 

(b)  On  or  before  the  13th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  credit  the 
transportation  credit  balancing  fund, 
bom  the  producer-settlement  fund,  any 
amount  deducted  pursuant  to  S  1011.61 
(a)(4)  or  (b)(5). 

(c)  The  market  administrator  shall 
announce  publicly  on  or  before  the  Sth 
day  of  the  month  the  assessment 
pursuant  to  paragraph  (a)  of  this  section 
for  the  rollowing  month,  except  that  lor 
the  first  month  that  this  section  is 
effective  the  assessment  shall  be 
aimounced  no  later  than  (the 
publication  date  of  the  final  rule  in  the 
Federal  Ragislarl  and  for  the  first  3 
months  that  this  section  is  eftactivs  the 
assessment  pursuant  to  paragraph  (a)  of 
this  section  shall  be  6  cents  per 
hundredweight 

fioii,az 


(a)  On  or  before  the  13th  day  after  the 
end  of  each  of  the  months  of  )uly 
through  December  and  any  other  month 


in  which  transportation  credits  are  in 
effect  pursuant  to  paragraph  (b)  of  this 
section,  the  market  administratar  shall 
pay  to  each  handler  that  received,  and 
reported  putauant  to  $  l011.30(aX0), 
bulk  milk  transfoired  from  an  other 
order  plant  as  daacribad  in  paragraph 
(cHD  of  this  section  or  that  received, 
and  reported  pursuant  to 
S  1011.30(a)(7),  bulk  milk  directly  from 
pioducera'  farms  as  mcifiad  in 
paragraph  (cM2)  of  thk.aaction  an 
amount  dalermined  pursuant  to 
paragraph  (d)  of  this  section.  In  the 
event  that  a  qualified  cooperative 
assodation  is  the  responsible  party  for 
whose  account  such  milk  is  received 
and  written  documentation  of  this  fact 
is  provided  to  the  market  administrator 
pursuant  to  S  1011.30(c)(3)  prior  to  the 
date  payment  is  due,  the  transportation 
credits  for  such  milk  computed 
pursuant  to  this  section  shall  be  made 
to  such  cooperative  association  rather 
than  to  the  operator  of  the  pool  plant  at 
whid)  the  milk  was  received. 

(b)  The  market  administnlor  may 
extend  the  period  during  which 
transportation  credits  are  in  eftsct  (i.e., 
the  transportation  credit  period)  to  any 
of  the  months  of  January  through  June 
if  the  market  administrator  receives  a 
written  request  to  do  so  IS  days  prior 
to  the  beginning  of  the  month  for  which 
the  request  is  made  and,  after 
conduCtiiig  an  independent 
investigation,  finds  that  such  extension 
is  necessary  to  assure  the  market  of  an 
adequate  supply  of  milk  for  fluid  use. 
Before  maJdng  such  a  finding,  the 
market  admiiiistrator  shall  notify  the 
Director  of  the  Dairy  Division  and  all 
handlere  in  the  market  that  an  exteiulon 
is  being  considered  and  invite  written 
data,  views,  and  arguments.  Any 
decision  to  extend  the  transportation 
credit  period  must  be  issued  in  writing 
prior  to  the  first  day  of  the  month  for 
which  the  extension  is  to  be  effective. 

(c)  The  transportation  credit  described 
in  paragraph  (a)  of  this  section  shall 
apply  to  the  following  milk; 

(1)  Bulk  milk  received  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Ordere  lOOS,  1007,  and 
1046,  and  allocated  to  Class  I  milk 
pursuant  to  $  1011.44:  and 

(2)  Bulk  milk  classified  pro  rata  as 
Class  I  milk  pursuant  to  S  1011.44 
received  directly  from  the  farms  of  dairy 
iitrmers  at  pool  distributing  plants  under 
the  following  conditions: 

(i)  The  dairy  farmer  was  not  a 
"producer"  under  this  order  during 
more  than  2  of  the  immediately   ' 
preceding  months  of  January  through 
June  and  not  more  than  32  days' 
prtxiuction  of  the  dairy  farmeT  was 


received  n  producer  milk  under  this 
order  daring  that  period:  and 

(ii)  The  turn  on  which  the  milk  tvas 
produced  ia  not  located  within  the 
specified  marketing  area  of  this  order  or 
the  marketing  areas  of  Federal  Orders 
1005, 1007,  or  1046.  and,  is  not  within 
85  miles  of  tha  phnt  to  which  ita  milk 
is  delivered. 

(d)  Transpoftatioo  oediu  shall  be 
computed  as  follow*: 

(1)  For  milk  described  in  pengraph 
(c)(1)  of  this  section,  the  market 
administrator  shall: 

(i)  Determine  the  shortest  hard-surface 
highway  distance  between  the  tiarufBror 
plant  and  the  transferee  plant; 

(ii)  Multiply  the  number  of  miles 
computed  in  paragraph  (d)(l)(i)  of  this 
section  by  0.37  cents: 

(ill)  Subtract  the  other  order's  Class  I 
price  applicable  at  the  traijsferor  plant's 
location  from  the  Class  1  price 
applicable  at  the  transferee  plant  as 
specified  in  §  1011.52; 

(iv)  Subtract  any  positive  difierence 
computed  in  paragraph  (d)(l)(iii)  of  this 
section  from  the  amount  computed  in 
paragraph  (d)(l)(ii)  of  this  section:  and 

(v)  Multiply  the  remainder  computed 
in  paragraph  (d)(l)(iv)  of  this  section  by 
the  hundredweight  of  milk  described  in 
paragraph  (c)(1)  of  this  section. 

(2)  For  milk  described  in  paragraph 
(c)(2)  of  this  section: 

(i)  Each  milk  hauler  that  is 
transporting  the  milk  of  producere 
described  in  paragreph  (c)(2)  of  this 
section  may  stop  at  the  nearest 
independently-operated  truck  stop  with 
a  truck  scale  and  obtain  a  weight 
certificate  indicating  the  weight  of  the 
truck  and  its  contents,  the  date  and  time 
of  weighing,  and  the  location  of  the 
truck  stop.  The  location  of  the  truck 
stop  shall  be  used  as  a  starting  point  for 
the  purpose  of  measuring  the  distance  to 
the  pool  plant  receiving  that  load  of 
milk.  If  a  weight  certificate  for  a 
supplemental  load  of  milk  for  which  a 
transportation  credit  is  requested  is  not 
available,  the  market  administrator  shall 
use  the  nearest  city  to  the  last 
producer's  hrm  from  which  milk  was 
picked  up  for  delivery  to  the  receiving 
pool  plant: 

(ii)  For  each  bulk  tank  load  of  milk 
received  pursuant  to  paragraph  (d)(2)(i) 
of  this  section,  the  market  administrator 
shall  determine  the  shortest  hard- 
surface  highway  distance  between  the 
receiving  pool  plant  and  the  truck  stop 
or  city,  ss  the  case  may  be: 

(iii)  Multiply  the  number  of  miles 
computed  in  paragreph  (d)(2)(ii)  of  this 
section  by  0.37  cents: 

(iv)  Multiply  the  number  computed  in 
paragraph  (d)(2)(iii)  of  this  section  by 


FMknl 


/  Vol  61.  No.  139  /  Thuraday.  JvUy  18.  1996  /  Propoaed  Rule* 


37MS 


the  himdredwaight  of  milk  daicribed  in 
paianaph  (cK2)  of  (hi*  lectioa; 

(vrSublnct  thi*  order'*  Claas  I  price 
appUcable  at  the  originatiaa  point 
detstmined  pumiant  to  pangrqih 
(dX2MU)  of  this  (action  from  tha  Class 
I  price  appUcable  at  th«  distributing 
plant  raceiviiig  the  milk;  and 

(vi)  Subtract  any  pociUve  difbrenoe 
computed  in  paragraph  (dXZHv)  of  this 
lactioa  from  us  amount  computed  in 
paragraph  (dK2Hiv)  of  thi*  section. 

PART  1(H«-MnjC  M  THE 

LOUSyiUE^^aNOTON^VAMSVILLE 

MAnKETMOAREA 

10.  The  authority  citation  for  part 
1046  continues  to  read  as  follows: 

Amhartty:  Sacs.  1-19. 48  Stit  31,  as 
amended  (7  U.S.C  601-674). 

10  a.  In  $  1046.30,  paragraphs  (a)  and 
(c)  era  revised  to  read  as  follows: 

§  IMIlSO    Raporta  of  laoelpl*  and 


(a)  Each  handler,  with  respect  to  each 
of  hi*  pool  plants,  (hall  report  the 
quantities  of  sldm  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
haniila'  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  milk  from  handlen 
described  in  $  1046.9(c): 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants: 

(4)  Reoaipta  of  other  source  milk; 

(5)  Receipts  of  bulk  milk  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Ordere  lOOS,  1007,  and 
1011,  for  which  a  transportation  credit 
is  requested  pureuant  to  §  1046.82: 

(6)  Receipts  of  producer  milk 
described  in  §  1046.e2(c)(2),  including 
the  identity  of  the  individual  producere 
whose  milk  is  eligible  for  the 
transportation  credit  pureuant  to 

g  104e.82(c)(2): 

(7)  Inventories  at  the  heginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1046.40(b)(1);  and 

(8)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  repotted  punuani  to  this 
paragraph  (a). 

•        •        •        •        « 

(c)  Each  handler  deecribed  in  $  1046.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterbt  contained  in  receipts  of  milk 
{rom  noducers; 

(2)  The  utiliatiaii  or  dispositiaa  of  all 
nicb  receipts:  and 

(3)  With  respect  to  milk  for  which  a 
cooperative  association  i*  rsquasting  a 


transportation  cradil  purauani  to 
$  1046.82,  all  of  the  iitfotmation 
requhvd  hi  patagniAs  (a)  (S)  and  (6)  of 
thisa(ction. 


11.  Section  1046.61  U  amended  by 
redesignating  paragraph*  (a)(4).  (a)(S), 
(b)(5),  and  (b)(6)  a*  paragraphs  (aM5), 
(a)(6),  (b)(6),  and  (b)(7),  impecUvely. 
amending  paragraph  (bH3)  by  tevi^ng 
"(a)(3)"  to  read  "(a)(4)"  and  ••(a)(4HU)" 
to  read  "(a)(5)(ii)".  amending  newly 
designated  paragraph  (b)(6)  by  revishig 
"(b)(4)"  to  read  "(bHs)",  amending 
newly  designated  paragraph  (b)(7)  by 
revising  "(b)(5)"  to  read  "(b)(6)",  and 
adding  new  paragraphs  (a)(4)  and  (b)(5) 
to  read  as  follows: 


I1046.61    OowipuMBneli 
(hMfeidtaa  «nlgM*d  awMag*  prtea  and 


(*)••• 

(4)  Deduct  the  amount  by  which  the 
amount  due  from  the  transportation 
credit  balancing  fund  pursuant  to 

§  1046.82  exceeds  the  available  balance 
in  the  transportatian  credit  balancing 
fund  pursuant  to  S  1046.80: 
•        •        •        *        • 

(b)*-- 

(5)  Deduct  the  amoimt  by  which  the 
amotml  due  from  the  transportation 
credit  balancing  fund  pureuant  to 

§  1046.82  exceeds  the  available  balance 
in  the  transportation  credit  balancing 
fund  pursuant  to  §  1046.80: 

12.  hi  §  1046.73.  paragraph  (0(2)  is 
revised  to  read  as  follows: 

{1046.73    Paymantatspredueanandlo 


(f)*** 

(2)  On  or  before  the  10th  day  after  the 
end  of  the  following  month  for  milk 
received  during  the  month  an  amount 
computed  at  not  less  than  the  value  of 
such  milk  at  the  minimum  prices  for 
milk  in  each  class,  as  adjusted  by  the 
butterbl  difierential  specified  in 
$  1046.74  applicable  at  the  location  of 
the  receiving  handler's  pool  plant  and 
any  transportation  credit  that  is  due  the 
cooperative  association  pureuant  to 
§  1046.B2(a),  less  the  payment  made 
pursuant  to  paragreph  (0(1)  of  this 
section. 

13.  Following  $  1046.78,  a  new 
undesignated  center  beading  and 
SS  1046.80. 1046.81,  and  1046.82  are 
added  to  read  as  follows: 

Markctwide  Sanrice  Paymaala 

I1O4U0   Trwpo««allaii  wadW  balaiK  tag 


The  market  administrator  shall 
maintain  a  separate  fund  known  as  the 


Transportation  Credit  Balancing  Fund 
Into  which  shall  b*  deposited  tha 
payments  made  by  handlora  pursuant  to 
S  1046.81  and  out  of  which  ahall  be 
made  the  payments  due  handlere 

Cnnnt  to  $  1046.82.  Payments  due  a 
dlar  shall  be  oOut  against  payments 
due  from  the  handler. 

t104»-8l    Paimiainaletha>iapert»guii 
cratft  bdandnQ  ftind. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month,  each  handler  shall- 
pay  to  the  market  administrator  a 
transportation  credit  balancing  furui 
assessihent  determined  by  multiplying 
the  pounds  of  Class  1  milk  assigned 
pursuant  to  S  1046.44  by  $0.06  per 
hundredweight  or  such  lesser  amount  as 
the  market  administrator  deems 
necessary  to  maintain  a  balance  in  the 
fund  equal  to  the  higher  of  the  following 
amounts: 

(1)  The  total  transportation  credits 
dispensed  during  the  prior  July- 
December  period:  or 

(2)  The  total  transportation  credits 
dispensed  during  the  immediately 
preceding  6-month  period. 

(h)  On  or  before  the  13th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  credit  the 
transportation  credit  balancing  fund, 
from  the  producer-settlement  fund,  any 
amount  deducted  pursuant  to  $  1046.61 
(a)(4)  or  Qj)(5). 

(c)  The  market  administrator  shall 
announce  publicly  on  or  before  the  Sth 
day  of  the  month  the  assessment 
pursuant  to  paragraph  (a)  of  this  section 
for  the  following  month,  except  that  for 
the  first  month  that  this  section  is 
effective  the  assessment  shall  be 
aimouncad  no  later  than  [the 
pubhcation  date  of  the  final  rule  in  the 
Federal  Kagister]  and  for  the  first  3 
months  that  this  section  is  effective  the 
assessmrait  pursuant  to  paragraph  (a)  of 
this  section  shall  be  6  cents  per 
hundredweight. 

y  1046  n?    Payments  froM  flia 
tranapoftatton  cfedW  balanolnfl  fund. 

(a)  On  or  before  the  13th  day  after  the 
end  of  each  of  the  months  of  July 
through  December  and  any  other  month 
In  which  transportation  credits  are  in 
effect  pureuant  to  paragraph  (b)  of  this 
section,  the  market  administrator  shall 
pay  to  each  handler  that  received,  and 
reported  pursuant  to  §  1046.30(a)(5). 
biilk  milk  transferred  from  an  other 
order  plant  as  described  in  paragraph 
(cHl)  of  this  section  or  that  received, 
and  reported  pursuant  to 
S  104e.30(a)(6),  bulk  milk  directly  from 
producere'  farms  as  specified  in 
paragraph  (c)(2J  of  this  section  an 
amoimt  determined  pursuant  to 
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paiagnph  (4)  of  this  Mction.  In  tha 
evant  that  a  qualified  ooopantive 
■aaociatkai  is  tha  raqxiaaibla  petty  for 
whose  account  such  miUi  is  received 
and  written  documentation  of  this  foct 
is  provided  to  the  market  administrator 
pmiuaDt  to  §  1046.3a(cH3)  prior  to  tha 
data  payment  is  due,  the  transportation 
aedits  for  such  mtik  computed 
pursoanl  to  tUs  section  shall  be  paid  to 
such  cooperative  association  by  the  pool 
plant  opoator  puisuonl  to 
SlM6.73(i)(2). 

(b)  The  maricet  administrator  may 
extend  the  period  during  which 
transportation  credits  ore  in  eftact  (i.e., 
the  tianspoitatian  credit  period)  to  any 
of  the  months  of  January  through  June 
if  the  market  administrator  raceives  a 
written  request  to  do  so  IS  days  prior 
to  the  beginning  of  the  month  for  which 
the  request  is  made  and,  after 
conducting  an  independent 
investigation,  finds  that  such  extension 
is  necessary  to  assure  the  marlLet  of  an 
adequate  supply  of  milk  for  fluid  use. 
Before  making  such  a  finding,  the 
market  administrator  shall  notify  the 
Director  of  the  Dairy  Division  and  all 
handler*  in  the  maAet  that  an  extension 
is  being  considered  and  invito  written 
data,  views,  and  argimiants.  Any 
decision  to  extend  the  transportation 
credit  period  must  be  issued  in  writing 
prior  to  the  first  day  of  the  month  for 
which  the  extension  is  to  be  eSactive. 

(c)  The  transportation  credit  described 
in  peragraph  (a)  of  this  section  shall 
apply  to  the  fbUowing  milk: 

(1)  Bulk  milk  received  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Orders  1(M>5. 1007,  and 
1011,  and  allocated  to  Class  I  milk 
pursuant  to  $  1046.44;  and 

(2)  Bulk  milk  claniSed  pro  rata  as 
Oasa  I  milk  pursuant  to  S  1046.44 


received  directly  from  the  forma  of  dairy 
formen  at  pool  distributing  plants  undvr 
the  following  conditions: 

(i)  The  dairy  Conner  was  not  a     '- 
"producer"  imder  this  order  during 
more  than  2  of  the  immediately 
preceding  months  of  January  through 
June  and  not  mora  than  32  days' 
production  of  the  dairy  former  was 
received  as  producer  milk  under  this 
order  during  that  period;  and 

(ii)  Tha  form  on  which  the  milk  was 
produced  is  not  located  within  the 
spedfiad  maiketing  area  of  this  order  or 
the  marketing  areas  of  Federal  Ordera 
IOCS,  1007.  or  1011,  and,  is  not  within 
85  miles  of  the  plant  to  which  its  milk 
is  delivered. 

(d)  Transportation  credits  shall  be 
computed  as  follows: 

(1)  For  milk  described  in  paragraph 
(c)(1)  of  this  section,  the  market 
administrator  shall: 

(i)  DatermiiM  the  shortest  hard-sur&ce 
highway  distance  between  the  transferor 
plant  and  the  transfoiee  plant; 

(il)  Multiply  the  number  of  mtlaa 
computed  in  paragraph  (d)(l)(i)  of  this 
section  by  0.37  cents; 

(iii)  Subtract  the  other  order's  Oass  I 
price  applicable  at  the  transferor  plant's 
location  from  the  Class  I  price 
applicabfo  at  the  transferee  plant  as 
specified  in  $  1046.52; 

(iv)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(l)(iii)  of  this 
section  from  the  amount  computed  in 
paragraph  (d)(l)(ii)  of  this  section;  and 

(v)  Multiply  the  remainder  computed 
in  paragraph  (d)(l)(iv)  of  this  section  by 
the  hundredweight  of  milk  described  in 
paragraph  (cKl)  of  this  section. 

(2)  For  milk  described  in  paragraph 
(c)(2)  of  this  section: 

(i)  Each  milk  hauler  that  is 
transporting  the  milk  of  producen 


deecribed  in  paragraph  (cX2)  of  this 
aaction  may  stop  at  die  nearest 
indapendentiy-operated  truck  stop  with 
a  truck  scale  and  obtain  a  weight 
certificate  indicating  the  weight  of  the 
truck  and  its  contents,  the  date  and  time 
of  tvaighiBg.  and  the  location  of  the 
truck  atop.  The  location  of  the  truck 
stop  shall  be  used  as  a  starting  point  for 
the  purpose  of  measiuing  the  distance  to 
the  pool  plant  receiving  that  load  of 
milk.  If  a  weight  certificate  for  a 
supplementalload  of  milk  for  which  a 
transportation  credit  la  requested  is  not 
available,  the  market  administrator  ahall 
use  the  nearest  city  to  the  last 
producer's  farm  from  which  milk  was 
picked  up  for  delivery  to  the  receiving 
pool  plant; 

(ii)  For  each  bulk  tank  load  of  milk 
received  pursuant  to  paragraph  (d)(2)(i) 
of  this  section,  the  market  achninistrator 
shall  determine  the  shortest  hard- 
surfoca  highway  distance  between  the 
receiving  pool  plant  and  the  truck  stop 
or  city ,  as  the  case  may  be; 

(iii)  Multiply  the  number  of  miles 
computed  in  paragraph  (dX2)(ii)  of  this 
section  by  0.37  cents; 

(iv)  Multiply  the  number  computed  in 
paragraph  (d)(2)(iii)  of  this  section  by 
the  hundreidiweight  of  milk  described  in 
paragraph  (c)(2)  of  this  section; 

(v)  Subtract  this  order's  Class  I  price 
applicable  at  the  origination  point 
determined  pursuant  to  paragraph 
(d)(2)(ii)  of  this  section  from  the  Oass 
I  price  applicable  at  the  distributing 
plant  receiving  the  milk;  and 

(vi)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(2)(v)  of  this 
section  bom  ike  amount  computed  in 
paragraph  (d)(2)(iv)  of  this  section. 
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:  Com!  Good,  DOT. 
ACnON:  Intoim  Rota  with  nquatt  for 
imuiHmt*. 


T:  Tha  Coa«t  Guud  U 
trnptamantiiig  an  interim  nIs  fat  tba 
ascuiity  of  paiaiingar  v«He)a  and 
paaaaogar  tannioak.  Tbis  rule  is 
inlaidad  to  dslar,  or  mitigaia  tha  nauhs 
o^  tenociani  and  other  unlawful  acts 
maliial  iiaaannng  Timnli  nnrl  psainnQ-iir 
tanniiiais.  R  should  reduce  tha 
likallhoad  of  audi  «:ts  and  should 
raibce  the  damage  to  piopaity  and 
injury  to  penona,  if  audi  acta  occur. 
IMTM:  This  rule  is  sflactive  on  October 
16. 1996.  Comments  mtist  be  Ifived 
on  or  be£ai«  September  IB,  1996.  The 
Oiractor  of  the  Federal  Ragjatar 
approvea  as  of  October  18, 1996  the 
incocpoiatiao  by  lefanDca  of  certain 
puhiiCTtlona  listed  In  the  rule. 
MOMMH:  Comments  may  be  meiled  to ' 
the  bacutive  Saoetary.  Marine  SaiMy 
CooncU  (G-LRA,  3406)  ICCD  91-012). 
U.S.  Coaat  Guard  Haadmiartan,  2100 
Second  Straet  SW..  WaiUi^too,  DC 
20593-0001,  or  may  be  deUMtad  to 
room  3406  at  the  same  addiaaa  batwseo 
9:30  ajiL  and  2  pjn.,  Mooday  thnu^ 
Friday,  except  Fedenl  holidaya.  The 
t^bone  number  is  (202)  267-1477. 
CamraeBts  on  coUectian-of^niaimatioo 
raqairamants  must  be  mailed  also  to  tha 
ODee  of  Infannatian  and  Regulatory 
A&ir*.  OiSos  of  Management  and 
Budgst.  725  17th  Street  NW., 
Waahington.  DC  20503,  Attn:  Desk 
OOos,  U.S.  Coaat  Guard. 

Tha  Baacutiva  Saoatary  maintains  tha 
public  docket  far  this  rulemaking. 
Cnmmants  will  become  part  of  tids 
docket  and  wiU  be  avallabla  for 
insparflon  or  copying  at  room  3406, 
U.S.  Coast  Guard  HaadmiBter*.  between 
8  ajn.  and  3  pjn.,  Monday  through 
Friday,  except  Fedknl  hoUdaya. 

A  copy  of  the  material  Ustad  in 
■ation  by  Reference"  of  this 


3:30  p.m.,  Monday  throu^  Friday, 
except  Federal  holidaya. 

AnON: 


The  Coeat  Gueid  enoooragsa 
intaiasted  paraooa  topartidpata  in  this 
rulemaking  by  aubmltting  written  data, 
views,  or  araummts.  Peisaoa  aubq^ting 
'•"'""«">«  should  include  their  name 
and  addraaa,  identify  this  nilmnafcing 
[CCD  91-012)  and  the  specific  aecUon  of 
this  proposal  to  which  each  ocnunant 
applies,  and  give  the  laeaon  for  each 
comment  Please  submit  two  copiaa  of 
all  comments  and  attachments  ik  an 
unboimd  format,  no  larger  than  S'A  by 
11  inches,  suitable  fcir  copying  and 
electronic  BUng.  PenonswattOng 
acknowledgment  of  receipt  of  coonnanta 
should  endkiae  stamped,  self-eddiaaaed 
poatcaids  or  anvelopea. 

The  Coaat  Guard  will  conaidar  dl 
oonunents  receivad  <^*»»*'^  the  <  ■■■■jwmii 
period.  H  may  change  this  rule  in  view 
ofthecoounsnla. 

thb  Coaat  Guard  held  3  public 
iiieelliiMi  aikar  a  notice  of  propoeed 
nilem^ng  [NFRM]  anttthsd  "Security 
far  Pasaengar  Veaeris  and  Paaaangar 
Terminals"  vraa  pubilabad  (See  59  FR 
14290:  Mardl  25. 1904)  and  plana  no 
further  public  heering.  Pmsooa  may 
request  a  public  hearing  by  writing  to 
the  Marina  Sefaty  Coundl  at  tha  addraea 
under  AOONHatt.  The  raqoaet  should 
indude  the  raasoni  why  a  heering 
would  be  beneflciaL  If  it  determines  that 
tha  opportunity  far  oral  pnaantatlons 
will  aid  thia  nilamaking.  the  Coeet 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Fad^al  Kagialar. 


>  is  available  far  inapectian  at 
racm  1312.  VS.  Coaat  Guard 
naartniiailein. 

ran  raKTNBi  MnflMaivN  oomtach 
CDR  Dannia  ).  Haiae.  Office  of  Marine 
SaiMy,  Sacnrlty,  and  Envinmnantal 
PralM:tlfin  (G-MOS-2).  Room  1206. 
(202)  267-6451.  between  7:00  ajn.  and 


On  March  25, 1994,  the  Coast  Guard 
published  (59  FR  14290)  >  notice  of 
propoeed  rulemaking  (NPKMI  entitiad 
"Security  far  Paaaeager  Vessels  and 
■TamdBals". 


The  vulnaraUUty  to  tamxisB  of 
pasaengar  veiials  and  aisnrialart 
(iaieiiii|]ai  tarmivala  has  bean  a  maior 
national  and  international  ooncam  since 
the  death  of  a  U.S.  dtiaan  during  the 
hilacking  of  the  ACHIUJE  LAURO  in 
1965.  To  addiaaa  thia  threat,  dw 
Praaidant  sipiad  into  law  the  Onnihiia 
Diplomatic  Security  and  Antitantiiam 
Act  of  1986  (Pub.  I.  69-399: 100  SIBL 
889),  lltle  DC  of  which  constitules  the 
Intamaticaial  Maritime  and  Port 
Security  Act  That  Aot  amended  the 
Ports  and  Waterways  Safahr  Act  (33 
U.S.C  1221).  and  provided  the  Coest 
Guard  anthoiity  to  "cany  out  or  require 
iiiaasiiiaa.  Inrhiding  inepections,  port 


DOT  petrols,  I 
•ecuiity  ana  aabty  lonaa,  and  tha 
derelppmeait  of  contingency  plana  and 
praoaduraa.  to  prevent  or  raapond  to 
ecu  of  tarroriam"  (S  006). 

Tlie  Intamatianal  Maritiina 
Onnixatian  dMO)  adopted  aid 
pi&iahad  "Meeauies  to  Plevsnt 
Unlawful  Acta  Against  Pasaengers  aiul 
Craws  on  Board  Ships",  also  in  1986. 
Those  measures,  ad^ch  are  guidalinea, 
apply  to  passenger  ships  i 
international  voyagaa  of  24  i 
more  and  to  the  port  farlUHae  t 
them.  The  Coest  Guard  ] 
notice  in  the  Federal! 
thaee  meeauiea  aa  "guidalinea"  and 
•ncouraging  voluntary  oompUanoa  (52 
FR  11587;  April  9;  1987). 

Since  that  tinw,  the  Coest  Guard  has 
relied  upon  voluntary  oompUance  «dth 
the  IMO  maesuiea,  and  wiu  its  own 
guidelinee  beaed  on  die  IMO  meaeurea, 
to  anauie  that  parawngwr  veaaels  and 
passenger  teiminala  wara  praperad  to 
prevent,  and  raapond  to,  acts  of 
tarroriam.  Coaat  Onard  encouragement 
to  implaoient  tfaaae  measures  has 
brou^it  about  varving  degreei  of 
acceptance.  Initially,  the  reaponse  was 
pmniiaing  as  many  peasanger  veaaeli 
and  aaaodated  pesaenger  teiminala 
operating  in  tha  U.S.  began 
implementing  tham.  However,  the 
degree  of  implementation  baa  been 
inconsistent  Progress  toward  total 
implementstlon  has  slowed 
significantly  over  the  last  3  years.  Some 
tiwisengei  veaaels  and  paaaenger 
terminals  still  do  not  maintain  and 
administer  appropriate  security 
measures.  The  Coast  Guard  has 
determined  that  voluntary  oomplianca 
baa  not  produced  the  industry-wide 
level  of  security  naoeaaary  to  ensure  that 
acts  of  terrorism  are  detened,  or 
lesptiodad  to,  in  the  best  possible 


Terrorism  has  not  decreased.  In  bet, 
the  Coest  Guard  has  seen  an  incraase  in 
domestic  terrorism  along  with  a 
oonaistent,  if  not  incieesing.  threet  of 
international  tarroriam.  For  theae 
neaena,  the  Seoetary  of  the  Department 
of  Ttanspoitatian  (DOT)  has  asked  all 
agendas  of  the  Department  to  reasseaa 
tMr  aacurity  proceduraa  and  standards. 
Coneequently.  the  Coast  Guard 
datanninsd  that  implementing  a  rule  to 
anauie  that  passenger  vessels  and 
piaaenger  terminals  are  prepared  to 
handle  tamrist  threats  or  actions  was 


Tlia  dedaian  to  move  bom  an  NFRM 
to  tUs  interim  rule  ia  based  on  the  fad 
that  domaetic  terrorism,  as  well  aa 
intematianal  terrorism,  seems  to  be 
incnaaing.  Pasaennr  vessels  and 

:  terminus  are  vulnerable  and. 
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thaefure,  must  begin  developing  plans 
to  reduce  the  rid:  of  terroriam  against 
than. 


The  Coast  Guard  raceived  US  letten 
of  comment  and  held  3  public  mnollngi 
Thirty-three  cooments.  and  several 
spaabon  at  the  public  hearings, 
expressed  their  coocem  that  the  NFRM 
waa  too  stringent  and  inflexible.  Many 
alao  fait  that  the  proposed  requirements 
were  over  and  above  those 
noommended  in  the  IMO  measuras  that 
the  C^oait  Guard  had  encouraged  the    - 
ittdustiy  to  adopt  As  a  result  of  the 
many  conunants  receivad,  the  Coest 
Guard  baa  reoonsiderad  its  poaitlao  on 
the  acope  of  the  rule  and  hu  diwided  to 
align  the  rule  as  closely  as  possible  with 
the  mo  maaiiirai  by  incorporating  the 
requirements  of  Circular  443  of  the 
IMO's  Maritime  Sefety  rnmmiw^ 
(MSC)  into  the  rule  (See  SS  120.220  and 
120.230: 128.220  and  128.230).  The 
Coaat  Guard  has  determined  that 
Clicular  443  "—*»■"'  the  basic  elements 
J  to  develop  a  sound  security 
.  end  will^^ve  industry  the 
linr  diet  ao  many  bit  were 
miaaing  from  the  NPRM. 

Anomer  iaaua  consistently  raised  by 
the  mmments  waa  the  peroeption  that 
the  current  threat  does  not  merit  the 
degree  of  security  spedfled  in  the 
NPRM.  The  Coast  Guard  agrees  with 
thia  ganersl  observation:  however,  it 
believes  that  the  need  for  increased 
security  continues.  Although  the  threet 
fevel  today  may  be  low,  the  poaaibility 
remains  that  it  may  escalate  at  any  time. 
National-security  assessments  over  the 
pest  several  yean  attest  that  temniam 
continuaa  throughout  the  world.  The 
United  States  is  not  exempt  from 
terrorism  as  evidenced  by  the  bombing 
in  1905  at  Oklahoma  Qty.  There  is  little 
question  that  tha  threat  of  letrorism 
from  both  domaetic  and  international 
terrorists  is,  in  fact  real. 

Vuln^aUlity  baa  also  been  an 
important  cooaidantion  in  determining 
the  need  for  thia  rule.  In  general,  the 
a\iise  industry  lacks  identifiable 
security  standards.  Further,  this 
industry  is  such  that  ita  operations  are 
generally  vulnerable  to  terrorist 
sctivities.  The  intent  of  this  rule  is  to 
require  passenger  vessels  and  passenger 
terminals  to  eraluate  their  vulnerability, 
develop  methods  to  reduce  it.  and 
eetabliah  plaiu  to  raapond  to  increased 
threat  The  pramulgation  of  security 
atandarda  mrill  increase  security,  and 
should  reduce  vulnerability  arid  the  risk 
of  e  tarraiist  inddent 

The  Coast  Oiaid  understands, 
however,  that  die  need  for  m«->imiim 
aacurity  doaa  not  exist  st  all  tiriiee  and 


has  amended  the  rule  to  define  levels  of 
threat  for  which  aacurity  plans  must  be 
developed.  It  has  added  three 
definitions  to  $  120.110,  for  low, 
medium,  and  high  thnatM,  A  low  thnat 
is  one  when  the  possibility  of  an 
unlawfiil  ad  against  a  vessel  or  terminal 
exists,  and  indications  are  that  a  general 
worldwide  threat  of  tanotiam  exists. 
This  is  the  threat  level  for  «diidi 
security  measures  must  be  msintainad 
for  an  indefinite  period  of  time;  in  other 
vnirda,  tbeee  are  the  normal,  everyday 
security  measuiea.  A  medium  thnat  ia 
one  where  the  threet  of  an  unlawful  act 
against  a  vessel  or  terminal  is  possible, 
snd  where  intelligence  indicates  that 
terrorist  sctivities  are  likely  within  a 
specific  aree,  agsinst  a  clara  of  vessel,  or 
against  a  type  of  terminaL  This  threat 
level  indicatae  that  a  particular  segment 
of  the  iiuiuatry  is  in  feopardy  but  Out  no 
specific  target  has  been  identified.  A 
high  thnal  is  one  where  intelligence 
indicatae  that  terrorist  activities  have 
targeted  a  spedflc  vessel  or  terminal 
and  that  the  threat  of  an  unlawful  act 
against  a  vessel  or  terminal  is  probable 
if  not  imminent  The  Coast  Giurd 
envisions  that  medium  and  high  threats 
would  not  last  long  and  wouldfocus  on 
only  a  small  portion  of  the  industry  at 
any  one  time. 

Distribution  and  notification  of  threat 
levels  will  be  the  responsibility  of  the 
Coeat  Guard.  The  Commandant  (G- 
MRO)  will  be  responsible  for  ensuring 
that  Captains  of  the  Port  (COTPs)  advise 
passenger  veaeels  and  paaaenger 
terminals  within  their  areaa  of 
responsibility  of  a  higher  or  lower  threet 
level.  The  veasel  or  terminal  can  and 
should  iiuaease  its  security  whenever 
suspect  activities  are  noted  by  their  own 
personnel  or  other  reliable  sources  such 
as  the  Federal  Bureau  of  Investigations 
(FBI)  or  local  law-enforoement 
autboritiea.  bicreases  in  threat  level 
initiated  by  the  vessel,  terminal,  or  other 
sources  shall  be  reported  by  the  affected 
vessel  or  terminal  to  the  local  COTP  as 
soon  as  practicable.  With  these 
amendmants,  the  Coast  Guard  believes, 
the  rule  will  allow  owners  and  operators 
to  continue  to  operate  as  they  noimally 
do;  however,  they  will  now  have  plans 
in  place  to  increeee  security  when 
advised  by  the  Coest  Guard  or  other 
competent  authority. 

Thirteen  comments  expressed 
concerns  for  the  amount  of  equipment 
that  would  have  to  be  purchased  to 
comply  with  the  proposed  rule.  With 
the  incorporation  of  the  MSC  Circular 
443  requirements  into  the  rule. 
equipment  is  no  looger  specified  or 
required.  Owners  or  operators  must  use 
the  anwntes  within  the  Circular  to 


detaemine  how  best  to  protect  tfaair 


KIghtwan  comments  addressed  what 
was  bit  as  the  Coaat  Guard's  Ifck  of 
cooaideiation  for  amallar  ports,  or  those 
potts  St  which  passengera  disembark  for 
only  abort  periods  of  time.  The  Coest 
Guard  disagrees.  If  a  port  does  not 
embark  or  diaembeik  a  laiga  number  of 
people  with  a  substantial  amount  of 
baggage,  then  the  degree  of  aacurity 
deaeaaes.  In  some  instances,  the  only 
security  necessary  may  be  the  screening 
of  carry-on  items;  this  may  best  be 
handled  by  the  vessel.  The  rule 
specifically  states  thst  the  opentor  of 
the  terminal  need  not  duplicate  any 
provisions  fulfilled  by  the  opentor  of 
the  vessel,  or  vice  versa,  unlaas  directed 
by  the  Commandant  Each  terminal  will 
have  to  develop  a  plan  addressing 
normal  operations  as  well  as  operatiOBS 
during  higher  threets.  This  plan  will  be 
besed  on  the  amount  and  t)^  of 
activity  occurring  within  that  port,  ft 
will  be  examined  by  the  cognizant 
COTP,  who  has  a  working  relationahip 
with  the  port  The  COTP's  evaluation  of 
the  plan  will  depend  upon  the  location 
of  the  port  and  upon  the  ability  of  the 
owner  or  operator  of  the  vesael  or 
terminal  to  meet  the  measures  required 
for  all  three  threat  levels. 

Nine  comments  expressed  concern 
that  the  rule  would  be  pointless  unless 
enforced  equally  worldwide.  The  Coast 
Guard  does  not  have  the  authority  to 
issue  worldwide  regulations  and  muat 
work  through  IMO  to  help  set 
international  standards.  The  IMO 
meaaures  for  preventing  acts  agaiisst 
passenger  veaaels  and  passenger 
terminals  were  published  to  provide  an 
international  security  standard. 
However,  they  are  not  mandatory,  and. 
for  that  reason,  the  Coaat  Guard 
conducts  periodic  security  assessments 
of  foreign  ports  to  determirM 
compliance  with  tbem.  The  Coeat  Guard 
has  the  responsibility  to  request  that  the 
Department  of  Transportatian  ask  the 
Department  of  State  to  issue  an  advisory 
tvaming  against  tnvel  to  a  particular 
port  if  it  determines  that  adequate 
security  is  not  being  provided. 

Nine  comments  addressed  the  release 
of  security  plans  on  requests  under  the 
Freedom  of  Information  Act  (FOIA)  (5 
U.S.C  552).  All  of  the  commenU 
expressed  the  feeling  that  releasing 
these  documents  would  seriously 
jeopardize  the  overall  security  of  the 
vessel  or  terminal.  The  Coast  Guard 
fully  agrees  with  tiiis  feeling  and  has 
submitted  a  legislative  proposal  to 
spedfically  exempt  these  plans  from 
requests  under  FOIA. 

the  State  of  Alaska  asked  that  its 
faniea  be  exaBspt  from  this  role.  Its  baais 
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for  tfala  nquwt  ia  that  tlww  injas  malca 
up  part  of  tba  Alaaka  Marina  Hi^iway 
SyHam,  and  m  a  Tttal  Unk  batwnn 
Alada  md  the  lower  48  Statee.  it 
advlaaa  that  peopia  odan  lue  th«  (yatem 
out  of  nacaaity,  not  ciioioe,  and  that 
voyagas  tmuit  tha  high  lea*  for  only 
vary  ahort  parioda  of  lima  between  UM 
U.S.  and  Canada.  The  Intent  of  tha  Coaat 
Guard  has  naver  been  to  apply  this  riile 
to  this  type  of  veaaeL  For  Uut  raaaoo, 
§9 12ai00  and  128.100  of  tha  rule  have 
bean  changed  to  exempt  all  ianiaa  and 
taiminala  whan  aervicing  faniaa. 

Five  f™»i'"'»"t«  itated  that  the 
appHcaUUty  of  propoead  $$120,100 
and  128.100  wai  not  clear  um)  that 
oonliiaion  axiita  wfaathar  a  covered 
veeael  must  be  on  the  high  leaa  for  24 
hours  duringa  voyage  or  whether  the 
entire  voyage  must  be  24  houia  with 
part  of  that  voyage  being  on  tha  high 
■eas.  Tha  aecttons  apply  to  thoae  veaaals 
making  Toyiaaa  of  mora  than  24  hours, 
any  part  of  midils  on  tha  high  seas: 
they  do  not  diclala  that  the  veaael  needa 
to  bs  oo  the  high  sees  for  24  hours.  They 
have  bean  changed  to  mora  dearly 
define  the  applicability  of  the  rule 
relaUva  to  voyagaa  on  tha  htah  asaa. 

Nine  commants  addreaaed  tha 
dafinitioo  of  operator  in  piopuaed 
S  120.110.  Some  commaBts  stated  that 
the  daiinitian  waa  overiy  broad  and  that 
they  were  cuucamad  that  it  oould  be 
construed  to  include  port  authoritiea 
and  general  tsnninal  opasBtors.  The 
saUanl  phrase  in  tha  definitian  was— 
andadUia — "maintains  opsratlonal 
control  over  a  fv'-g"  veaiol  or 
pasasnger  termlnaL"  Providing  pier 
space  does  not.  in  and  of  itsell 
constitute  operadooal  contzol.  The 
contract  negotiated  between  dM 
tsnninal  and  the  vessel  is  a  kay 
indicator  of  operational  control.  For  a 
tsrmlnal,  tha  definition  of  opmator  must 
be  coupled  with  the  definition  of 
pattenger  tenninal,  vdildi  amphaaizaa 
tka  use  of  the  tatmina]  for  the 
sssamhllng.  prnraasing,  ambaiktog.  at 
diaaoherking  of  passaoaara  or  baggsga. 
The  Coaat  Gund  oonaideia  the 
dafinltiOD  of  operator,  aa  wtittan,  dear 
and  not  in  need  of  change. 

Ejght  comaaents  addiaisud  restricted 
arsaa  described  in  propoeed  $  120.2ia 
The  comments  urgsd  that  too  many 
locaticns  ware  spedflad  and  that 
extensive  installatian  of  equipmant 
wouM  be  nacasssry  to  comply  with  the 
rule.  The  incorporation  of  MSC  dicolar 
443  eliminated  diis  f*""  ^t  n  and  allows 
owners  or  opentors  to  use  the  guidance 
in  the  annaxjas  of  tha  Otcular  to 
determine  wUdi  sieas  thay  intmd  to 
deaignata  as  "laaliicted." 

Five  comments  addraeeed  the 
rsaponsihilities  of  tha  security  offiOB  in 


propoeed  $$  120.220(b)  and  128.220(b), 
and  the  taqninmant  tot  that  officer  to 
do  all  tha  ittma  mentiaaed.  The  Coast 
Gaud  did  not  inland  for  that  offiov  to 
parsanally  do  all  items  specified:  it  is 
pectsctly  acoeptaUa  to  uaa  the  services 
of  odier  security  prafesaiooala  to 
accomplish  theee  tasks.  However,  that 
officer  should  have  a  working 
knowledge  of  security  praoaauias  to 
ensure  tlut  the  )obs  are  properly 
aocompUsfaed.  To  mora  dearly  express 
this  point,  the  rule  has  been  leorganized 
and  these  requirements  have  been 
moved  to  $$  120.120  and  128.120. 

Six  rfnnin«jit«  eddiussod  proposed 
SS  120.240  and  128.240.  coordination 
with  terminal  and  vessel  security, 
respectively.  The  major  concern  was 
that  the  Coast  Guard  did  not  desigBate 
spedfic  Tsaponsibilities  for  the  vessel 
and  tha  teiminaL  The  intent  of  these 
sections  was  to  develop  a  relationship 
between  the  owner  or  operator  of  the 
vaasel  and  the  otmer  or  operator  of  tha 
terminal  by  ramiitlng  consultationa 
about  security  batwean  them.  Of  course 
eadi  veaaal  sod  aadi  terminal  will  have 
diflaienoaa  in  capabilitiaa.  Coordination 
between  the  two  «rill  tak«  these  into 
consideration.  Further,  the  coet  of 
security  may  be  reduced  as  duplication 
of  effort  will  be  avoided.  Coopetatian 
and  coordination  between  the  vessel 
and  the  terminal  should  prove 
beneficial  to  eech.  The  Coast  Guard  has 
removed  tha  specific  sections  imposing 
the  requirament  of  coordinatian 
between  tha  vessel  and  the  terminal; 
however,  tha  requiremant  still  exists 
MTithin  SS  120.200(b)  and  128.20a(b)  of 
the  interim  rule. 

Four  rommants  addressed  plans  and 
their  disbiliutton  in  proposea 
SS  120.300  snd  128.300.  These 
comments  urged  that  tha  plans  be 
available  only  to  those  with  the 
operational  need  to  know.  Tha  Coast 
GuatA  agieea.  and  has  amended  theee 
sections. 

Six  comments  addressed  tha  survey 
contents  required  by  propoeed 
SS  120.310  and  128.310.  The  comments 
focused  on  the  amount  of  information 
taquiiad  and  the  polantial  siae  of  the 
docmnant  Annex  1  of  MSC  Orcular 
443,  which  now  containa  the  guidance 
for  security  surveys,  is  not  as  stringsnt 
or  spadlic  as  tha  guidance  antidpalad 
by  the  NFSM.  Thasa  surreys  ate  tha 
moat  ciitlGal  part  of  plan  davalopment 
Each  owner  or  oaanttor  should  make 
them  as  thoraii^  aa  possible. 

Seven  commsnta  addiussuJ  tha 
requiremenlB  for  identification  in 
proposed  SS  120.3M  and  128.3Sa  These 
requirements,  too,  have  been  removed 
by  the  incorporation  of  MSC  Clroilar 
443;  Annex  2  to  the  Circular  must  now 


be  used  for  guidance  canoaming 
idaatiftcatioa. 

Sixteen  conunents  addraased  the 
scieening  of  baniga,  stona.  and  cargo 
under  nroposedSS  120.360  and  128.360. 
They  dealt  primarily  with  tha  amount  of 
time  it  will  lake  to  soaan  all  the 
baggage,  storsa,  and  cargo.  The 
oommanta  ststad  that  all  tha  screening 
would  cause  undue  delays  in  boardings 
snd  daparturea  of  v  essali  Some 
suggested  that  the  prooasa  itself  waa  a 
waste  of  time.  Others  supported  it,  and 
offered  alternatives  to  help  speed  it 
These  sections,  too,  have  be«i  removed 
from  this  inteiim  rule.  This  now  diiacls 
owners  and  opaiatoia  to  use  the 
guidance  in  Annex  2  of  MSC  Circular 
443.  The  amount  of  screening  to  be  done 
should  be  determined  with  reference  to 
the  three  threat  levels  defined  by  this 
rule. 

Nine  comments  addressed  the  lighting 
requirements  in  propoeed  $  120.410. 
They  concerned  primarily  tha 
impracticability  of  the  Hating  distance 
spedfiad.  This  section  baa  been 
tamovad.  For  guidance  co  security 
lighting,  owners  and  opeiatoca  must 
lunv  turn  to  Annex  2  of  MSC  Circular 
443. 

Twenty  cconnents  addresead  the 
tequliement  for  battlers  in  propoaed 
S  128.435.  Moat  expressed  tha  oonoern 
that  isnoes  with  faartiad  wire  were  not 
aaalhetically  pleasing,  were 
impracticable  in  some  areas,  and  would 
detract  from  the  cruising  exparienca. 
This  section  has  been  removed.  For 
guidance  on  barriers,  owners  and 
operators  must  now  turn  to  Aimax  2  of 
MSC  Circular  443.  Permanent  berrlars 
are  no  longer  required:  however, 
barriers  must  still  achieve  the  purpose 
piodaimed  in  the  Circular. 

Beyond  those  changes  made  in 
lasponse  to  comments  on  the  NPRM,  the 
Coaat  Guard  also  has  made  the 
foUowring  cfaangaa  on  its  own  initiative. 

Propomd  SS  120.200  and  128.200 
have  been  amended  to  more  clearly 
define  requirements  for  planning  based 
on  threaL  In  particular,  S$  120.200  and 
128.200  as  published  today  introduce 
panning  based  on  three  Imels  of  threat. 

Propoaad  SS  120.300  and  128.300 
have  been  ammded  to  require  planning 
for  low,  medium,  and  htan  threats  and 
to  leatriot  distribution  of  the  plan  to 
only  thoae  parsons  with  tha  operattonal 
need  to  know.  Tha  lattar  change  will 
help  tedixx  tha  risk  of  the  plan's  falling 
into  the  hands  of  s  tettorisL 

Propoaad  $$  12a305  and  128.305 
have  been  rstttled  and  reworded, 
removing  the  tequinment  of  a  latter  of 
adequacy  of  insoting  procedures  by 
which  the  Coaat  Guud  will  examine 
plans  for  compUanca  with  this  rule. 
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Theee  changes  will  reduce  the  amoimt 
of  time  necessary  to  review  plans  for 
compbanca  with  this  rule  and  will 
leduce  the  amount  of  paperwork  . 
generated  by  and  for  the  Coaat  Guard. 
Sections  120.300(s)  and  128.300(a) 
require  that  an  "apptopiiate"  plan  be 
developed  and  maintained.  In  this 
context,  the  examining  authority,  either 
the  NMC  or  the  COTP,  will  be  reviewing 
plans  to  insure  that  security  meeaures 
are  raimmansutate  with  each  threat 
level  The  examining  authorities  will 
evaluate  the  drcumstaQces  unique  to 
the  vessel  or  terminal,  and  determine 
ndiether  adequate  security  measures  for 
the  three  threat  levels  are  addmsed. 
Factors  to  be  considered  will  indude 
such  things  as  security  guards, 
screening  of  baggage  and  stores,  baniets, 
and  peraoimel  access  control. 

Proposed  S  120.307  has  been  amended 
by  removing  tha  requirement  for 
Commandant's  approval  of  amendments 
to  plans  and  by  inserting  procedures 
under  which  the  Coast  Guard  will 
examine  the  amendments  for 
compliaoce  with  this  rule.  Again,  tlnM 
far  review  and  paperwork  wUl  be 
taduoed  because  of  this  amendment. 

Propoeed  S  128.307  has  been  amended 
by  lemoving  the  requirement  for  OOTPs' 
approval  of  amendments  to  plans  and 
fay  inaerting  procedures  under  which 
the  Coast  Guud  vrill  examine  the 
amendments  to  ensure  compliance  with 
this  rule.  This  amendment  will  speed 
review  of  documents  by  the  Coast  Guard 
and  will  eliminate  paparwark.' 

Propoaed  $$  120.220  and  128.220 
have  bean  redestgnatad  m  $$  120.210 
and  128.210,  raapiactively. 

Propoaad  S  120.250  haa  bean 
tadeaignatadaaS  120.220.  , 

Pn^poaad  $  128.2S0  has  been 
redaaignated  aa  $  128.220. 

PropDaed  $$128,210;  120.240  and 
128.240;  120.37Q  and  128.370;  120.420 
and  128.420;  120.430  and  128.430;  and 
120.440  and  128.440  have  givm  way  to 
the  guidance  "■"♦''""^  in  tta  *■"'»-- r 
to  MSC  Circular  443. 

SacUons  12a30e  and  128.30S  have 
baen  added  to  provide  the  ri^t  to 
appeal  tha  action  or  dadrion  of  tha 
NMC  or  tha  COTP. 


Inoorparatian  by  I 

The  following  material  would  be 
Imotporatad  by  rafcrenca  in  $$  120.220, 
120.300, 128.220  and  128.300: 
International  Maritime  OrganixaUon 
(IMO).  MSC  Circular  443,  "Mseauraa  to 
Prevent  Unlawful  Ada  Against 
Pasasngsrs  and  Qewa  on  Board  Shipa" 
dated  September  28, 1086.  Ci^riaa  of  die 
matartal  are  avatlakla  lot  inspection 
where  indicated  under  A00M88C8. 
Copies  of  the  mi»t«rii»l  are  available  from 


the  source  listed  in  SS  120.120  and 
128.120. 

The  Coast  Guard  has  submitted  this 
material  to  tha  Oirector  of  the  Federal 
Regiater  for  approval  of  the 
incorporation  by  rebr«mce. 


"niis  proposal  is  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Order.  It  requires 
an  assessment  of  potential  cost  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  is  significant  imder  the 
regulatory  poudes  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11040:  February  26, 1979).  An 
Assessment  has  been  prepared  and  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
AD0MSSE8.  A  summary  of  the 
Assessment  follows. 

The  Coast  Guard  antidpates  that 
approximately  ]  20  passenger  vessels 
and  53  passenger  terminals  would  be 
afiected.  Of  the  vessels,  approximately 
117  are  cruise  vessels,  each  carrying  in 
excess  of  100  passengers  and  operating 
out  of  U.S.  ports.  Of  the  taiminals,  all 
serve  these  cruise  vessels.  There  may  be 
up  to  40  more  vassals  and  20  more 
larminab  that  would  be  sub)ect  to  this 
rule  only  on  oocaaion.  Then  are 
approximately  4  million  passengera  a 
year  that  would  be  subject  to,  and 
benefit  from,  the  proposed  security 
meesures. 

The  Coast  Guard  estimates  initial 
implementing  coats  st  $546,368.  It 
eatlmates  aimual  operating  costs  at 
S28,000.  If  the  nundwr  of  paasengars 
lemains  constant  at  apnroxlmataly  4 
mlllian  per  year,  the  addltiooal  coat  to 
conaumers  will  be  negligible. 

The  potential  exists  for  the  loss  of 
many  Uvea  and  significant  property 
■  damage  from  a  single  act  of  tanoriam 
against  a  pssaengar  veaaaL  The  prindpal 
benefit  gained  by  thia  action  will  be  a 
higher  level  of  preparedness  and  the 
ability  to  better  reapomd  to  such  an  act 
Additionally,  theee  meesures  will  act  as 
a  detanent  to  tamrist  acttoas.  Although 
It  is  difficult  to  »•»'"■'«»«  the  number  of 
dsatha  and  infurlaa.  and  dollar  value  of 
property  damage,  lawsuiU,  and  lost 
Dudness  that  this  action  will  prevent, 
die  Coast  Guard  aaserts  that  tha  benefits 
will  for  outweigh  the  coats  of  this  rule. 

Small  EBtillaa 

Undar  the  Kagulatory  Flexibility  Act 
(5  U.S.C  601  et  taqX  tha  Coast  Guard 
must  considar  whether  this  rule  will 
have  a  signiflfaint  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  Include  tndependentiy 


owned  and  operated  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  hiisliiw 
conoenu"  under  S  3  of  the  Small 
Busineas  Act  (15  U.S.C  632). 

"nils  rule  will  have  a  minimal  impact 
on  small  entities,  but  most  passenger 
vessels  making  voyages  on  the  high  seas 
of  24  houn  or  more,  and  most  terminals 
associated  with  them,  are  neither  owned 
nor  opented  by  small  entities.  Security 
requirements  for  small  vessels  and 
tanninals  will  be  less  complex  and  less 
expensive  to  implement  than  for  large 
vessels  and  terminals.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
60S(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
qualifies  as  a  small  entity  and  that  this 
rule  will  have  a  significant  economic 
impact  on  your  business,  please  submit 
a  comment  (see  AOOWBIES)  explaining 
why  you  think  your  business  qualifies 
and  in  what  way  and  to  what  degree  this 
rule  will  economically  afbcl  your 
buainasS. 

Paperwork  ladncliaB  Ad  of  MM 

This  interim  rule  contains 
information  collections  which  are 
subjad  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Art  of  1995 
(Pub.  L  104-13).  The  tide,  description, 
and  respondent  description  of  the 
information  collections  are  shown 
below  and  an  estimate  o(  the  annual 
recordkeeping  and  periodic  reporting 
burden.  Included  in  the  estimate  isthe 
time  for  reviewing  instructions, 
aaarching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  coUecUon  of  information. 

Title:  Secretary  for  Passoiger  Vessels 
and  Passenger  Terminsls. 

Daecription:  This  inlailm  rule 
implements  security  standards  for 
paaaeoger  veeaels  and  terminals,  it 
requires  a  comprebonsive  security 
program  that  indudes  requirements  for 
a  security  plan  and  the  reporting  of 
unlawful  acts  or  related  activities.  These 
requirements  are  contained  in 
SS  120.220, 120.300. 120.307. 128,220, 
128.300.  and  128.307. 

Need  for  Information:  IVotact  tha 
public  bom  injury,  prevent  damage  to 
propeity,  and  avoid  eoonomic  leases. 

iToposed  use  of  Information- 
Regulatory  compliance,  program 
management,  and  prggram  evaluation. 

Daecription  of  Raapondants:  Ttie 
owner  of  any  cuvered  veaael  or  tarminal. 
Theee  indude:  busanesees  or  other  for 
profit  organizaUans,  Federal,  State  and 
Local  governments. 
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FraqiMDcy  of  RaqxaiM:  Otao*  (or  aach 
coirwMl  vmhI  uid  tannjnal:  thao.  on 
ocEMkn  of  unaodmant  to  phn. 
Rapocting  of  unlawful  acta  or  nUtad ' 
actiTUaa  i*  alao  required  whan  thay 


Bitimalad  Annual  Buidaa:  1.649 
boon.  TUa  Ogun  ia  Iha  total  annual 
banian  houia  tor  tba  fwtlinatwd  120 
m»a»ad  vaaasia  and  tha  53  covatad 
tfwiiMl*  R  tr*'**"'***  tba  houn 
nacaaiary  tar  Initial  plan  developmont 
miA  Mi^i.»i  niaintaoanca,  and  tha  tima 
nacaaiaiy  to  davalop  repocta  of  unlawful 
acta,  and  ia  amoitiaad  ovar  a  2S-yaar 
pariiod. 

Aa  raquirad  ba  aaction  3507(d)  of  tba 
Paperwoik  Raductlon  Act  of  190S.  tba 
Coaat  Guaid  baa  aubmitted  a  copy  of 
tUa  intaiim  lula  to  OMB  for  its  nviaw 
of  tfaaaa  intemation  coUectian 
laajuiremaots. 

In  addition,  tba  Cqaat  Guard  aobcitt 
public  conunaot  on  tha  infoonatian 
oollacttiai  requiramanta  in  ncdar  to:  (1) 
avahMto  whatbar  tba  propoaad 
collactian  of  intoonatian  is  nscaaaaty 
for  tha  prapar  pafixinaQcs  of  tha 
fiiDctioaa  of  dia  agancy,  including 
«d>alhar  tba  intoanaUco  will  hava 
pnctlcal  uttUtr.  (2)  avaluata  the 
aocancy  of  tba  agaicy'a  astimata  of  die 
buidan  of  dta  pi^KMed  infcnsatioo. 
Including  the  validity  of  tba 
raatfaodolagy  and  aaaumptiaDa  used,  (3) 
«"*■«—»  the  qoaHty.  utility,  and  daiity 
oftbainfarmaUnn  to  be  coUactad;  and 
(4)  minimiaa  die  burden  of  the 
ooDactian  of  intmrnatico  on  tboaa  who 
an  to  laapcnd.  tnrhuting  thiou^  the 
uaa  of  appropriate  automated, 
electrcaiic,  manhaniral.  or  other 
ladmological  ooUection  techniques  or. 
other  forms  of  information  technology, 
e-g.,  pannitting  electronic  aubmissiaD  of 


individuals  and  organizatiaoa  may 
submit  comments  « the  infoimatian    ' 
coUaction  requirements  by  September 
16, 1896,  and  should  direct  them  to  the 
Executive  Secretaiy,  Marine  Safsty 
Council  (addnas  atnve)  and  to  the 
OfBoa  of  Intemation  and  Regulatory 
A&irs,  OMB,  New  Executive  OfBce 
Bldg.,  im  10235,  725  17th  SL  NW.. 
Washington,  DC  20503,  Attsntioa:  Desk 
OflScar  dor  DOT. 


The  Coeat  Guard  has  analyaad  tbia 
rule  undv  tha  princtpka  and  oitaiia 
oontainad  in  Kaacutiv*  Oidar  12612  and 
baa  datemdned  that  dds  mle  doea  not 
have  aulBciaot  fadataUim  implications 
to  wanant  the  pnparatioo  of  a 
Fadanhsm 


The  Ooeat  Guard  coBiJdated  the 
Tii*1nMi"iTP**^  impact  of  tbia 
nilamaUng  and  condudad  that,  tmdar 
paragraph  23.2.e.(34)  <rf  Commandant 
Inatructicn  Mie475.lB.  tbia  rvle  U 
categorically  excluded  from  furtbn 
•nvironmentol  documentation.  Tbia 
rulamaUng  implamanis  statutory 
anduxity  of  the  Coeat  Guard  in  maritime 
safety.  A  "Categorical  Exclusian 
Determination"  is  available  in  the 
docket  for  Inspection  or  copying  «dian 
indicated  under  M 


33CFRPartl20 

Security,  Paaaanflat  veaaela. 
incoipantion  by  laiaanoa,  Raportiiig 
and  racoidkaaping  requiramants. 

39  CPR  Fort  12S 

Security.  Wateirfronl  facilitiea, 
Incuqiuralton  by  refarenre,  Reportiiig 
and  racoidkaeping  raquiraments. 

For  the  reaanni  ast  out  in  the 
preamble,  the  Coeat  Guard  pwipoaei  to 
amend  Chaptai  I  of  title  33,  Code  of 
Federal  Ragulationa,  aa  fallows: 

1.  Subdiaptar  K,  consisting  of  part 
120,  ia  added  to  raad  aa  follows: 

■USOHAPTO  K-88CUMTY  or  VESaCLS 
PART  laO-SeCUWTY  OF 


Sac 

laaiW    AppllcafaiUty. 

IzaiZO    Incocpcntioo  by  rainooa. 
iMbpait  B    6aaMilty  Pi'ogram 
tzajoo    GoHiaL 
Ua210    VMsdaseurilyafllcar. 
120.320    RsportlflgofiuilawftilactiaDd 
mlalMl  actlvitiM. 


Persona  are  not  required  to  respond  to 
a  collection  of  infoimaticn  unlaas  it 
displays  a  cunently  valid  OMB  Control 
number.  The  Coast  Guard  will  publish 
a  notice  in  the  Federal  Kegiatar  prior  to 
the  eBsctiva  date  of  this  interim  rule  of 
OMB's  Amriminn^  to  appTove,  modify  or      i  IZDlIOO 
disapprove  the  information  coUectian  ~' 

requirements. 


12aS00    PlauGaBanL 

120.30S    Ptsn:  Ptacedun  far  mramiiietion. 

120.307    Plan:  Amasdmaot 

120.309    Right  of  AppaaL 

Aalharily:  33  VS.C.  1231: 4fl  CFR  l.M. 


Sub^Ap-Owtnl 


This  pert  applies  to  all  peaaenger 
vessels  over  100  gross  tons,  carrying 


more  than  12  paaaaogers  for  hire: 
"'»n^     J  H I   laatinn  mnni  than  "  i 
hours,  any  part  of  wliidi  ia  on  the  high 
aaaa;  and  far  wfaicn  paaaangars  aie 
ambaritad  or  diaamharked  in  tba  United 
Stataa  or  its  tenltories.  R  doaa  not  apply 
to  feniee  that  bold  Coeat  Guard 
Ceitificatas  of  Inspecdon  endorsed  for 
'Xakaa,  Bays,  and  Sounds",  and  that 
tranait  intematioDBl  waters  far  only 
short  periods  of  time,  on  frequent 
schadalea. 

1110.110   Orti«faaa, 

Aa  uaad  in  this  part: 

Copioin  (^  tha  flort  (CQTP)  means  the 
Coeat  Guard  olBoar  daaiyiatad  by  the 
Commandant  to  nnmmand  a  Captain  of 
die  Port  Zone  aa  daaolbed  in  Part  3  of 
this  chqptar,  or  an  autborizad 
rapiaanntallve. 

of  the  U.S.  Coaat  Guard,  or  an 
autborixad  tepreeeoiattve. 

H^  asos  means  all  waters  that  are 
najthar  taiTilorial  seas  nor  intamal 
wataia  of  tba  United  Statea  or  of  sAy 
fardgn  country  aa  rtaflimd  in  Part  2, 
Subnrt  2.05,  of  this  dtqxar. 

H^  tftraot  maana  diat  tba  threat  of  an 
unlawfid  act  againat  a  veaaal  or  tanninal 
ia  iHobaUe  or  imminent  and  that 
intalliaaaioe  indioates  that  tamrists 
have  cboaen  apedllc  targets. 

iow  thisot  maena  that  dte  dneat  of  an 
unlawful  act  aflalnat  a  vaaaal  or  terminal 
ia.  th*^^  poaaible.  not  likatly. 

JMadfiun  threat  maana  that  the  tfaraat 
of  an  unlawful  act  against  a  vaaaal  or 
terminal  is  poaaible  and  that 
intelHgance  iiMUcataa  that  tamrists  are 
likely  to  be  ecUva  tvitbin  a  apadfic  area. 
or  against  a  type  of  veaael  or  terminal. 

Operator  meena  tba  parson,  company, 
or  governmental  agency,  or  the 
representative  of  a  company  or 
governmental  agency,  that  "**<***■*■*■ 
opanttonal  control  over  a  peaaenger 
'  veeael  or  peesenger  tetminaL 

Aissenger  tnminal  meena  any 
structure  used  for  tlie  aaaambling. 
processing,  embarking,  or  disembarking 
of  paaaangen  or  beggage  for  vessels 
auD)ect  to  this  part  It  includes  piers, 
wharves,  and  similar  structures  to 
which  a  vessel  may  be  secured;  land 
and  water  under  or  in  immediate 
proximity  to  these  structures;  buildings 
on  or  contiguous  to  theee  structurea;  and 
e^iipment  and  materials  on  or  in  tbese 
structures. 

Unlawful  act  maans  an  act  that  ia  a 
Mony  under  U.S.  federal  law,  under  die 
laws  of  the  Ststes  where  the  veaael  is 
located,  or  under  the  laws  of  the  country 
in  whidi  the  veaael  is  lagistered. 

Voyqge  means  the  paaaapger  vessel's 
entire  coarse  of  travel,  from  the  first 
port  at  which  the  vessel  embarks 
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I  until  its  return  to  that  port  or 
anodiar  port  wbara  the  majority  Of  the 
paaaaogera  are  disandMriEsd  and 
tarminate  their  voyage. 

tItOLIlO   Inoorporalion  tiy  raiaiviiQa, 

(a)  Certain  material  is  incoapoiated  by 
nfaronoe  into  this  part  with  the 
approval  of  die  Diiector  of  the  Federal 
Ragiatar  in  accordanoe  with  5  U.S.C 
S52(a)  and  1  CTKPart  51.  Toenfaroe 
any  edition  other  than  that  spadfisd  in 
paragraph  (b)  of  this  aectiad,  the  Coaat 
Guard  moat  publish  notice  of  change  in 
the  Federal  laaialer  and  must  make  the 
material  available  to  the  public  All 
uiproved  material  may  be  inspected  at 
the  OfBce  of  die  Federal  RagiMar,  800 
14orth  Capitol  Street  NW.,  Suite  700, 
Washington,  DC,  snd  at  die  U.S.  Coast 
Guard.  (G-^t4ES).  2100  Second  Street 
SW..  Washington.  DC  Copiea  may  be 
obtained  from  IMO,  4  Albert 
Embankment,  London  SEl  7SR. 

(b)  Tbe  materials  approved  for 
inctnporetion  by  reference  in  tbia  part 
and  the  sections  aSected  an: 

Martttma  Oigaaisation 


GMO) 

4  Albert  Embankment,  Umdon  SEl  7SR 
MSC  Circular  443,  Manures  to 
Prevent  UnlawfrU  Acts  Against 
Paaaengara  and  Qews  on  Board  Sblpa 
SeptendMr  26, 1966—120.220, 
120.300 

SiMipMrt  B— 8ocuflty  noywn 


iwun 

(a)  Each  operator  of  a  veaael  to  whidi 
thia  part  applies  shall  for  eadi  such  of 
ita  vaaeels  Implement  a  program  that — 

(1)  Provides  for  the  safety  and  security 
of  persons  and  property  tnveling  aboard 
the  veaael  against  uidawfiU  acta; 

(2)  Prevents  or  dsten  the  carriage 
aboard  the  veaael  of  any  prohibited 
weapon,  incendiary,  or  explosive,  on  or 
about  any  person  or  within  hia  or  her 
petaonal  articles  or  beggage,  and  the 
carriage  of  any  prohibited  weapon, 
incendiary,  or  exploaiva,  in  stowed 
baggage,  cargo,  or  atotas; 

(3)  Prevents  or  deters  unautbotixed 
access  to  the  vessel  end  to  laaPkled 
areas  aboard  the  vessel; 

(4)  Providee  means  to  meet  the 
reqidtemants  for  low,  medium,  and  high 
threats,  through  incrsesed  security 
meesures  to  be  implemented  on  edvice 
by  the  Commandant  or  COTP  of  an 
iaoeeaed  threat  to  the  veaael  or  persons 
ontbeveaari; 

(5)  Deaignates,  by  name,  a  aecurity 
officer  far  the  veaael; 

(6)  Ensures  that  all  members  of  the 
crew  are  adequately  trained  to  perform 
their  dutiea  relative  to  aecurity;  and 


(7)  Providee  for  coordination  with 
terminal  security  while  In  port 

(b)  Eadi  oparatar  of  a  vaesel  to  wdiicb 
this  part  applios  diall  woric  with  tlM 
operator  of  each  terminal  at  which  the 
veaael  embarks  or  diaemharks 
peasengata.  to  provide  security  for  the 
paaaengars  and  die  vessel.  The  veaael, 
however,  need  not  duplicate  any 
provisions  fulfilled  by  the  terminal 
unlaas  directed  by  the  CommandanL 
Whan  a  providon  is  fulfilled  by  the 
terminal,  that  fact  shall  be  referenced  in 
the  applicable  section  of  the  Vessel 
Security  Plan  required  by  $  120.300. 


1110210 

(a)  Each  operator  of  a  vesael  to  adiidi 
this  part  applies  ahall  deeignate  a 
aecurity  officer  for  the  veaael. 

(b)  This  officer  shall  ensure  that — 

(1)  An  initial  comprdiensive  security 
survey  is  conducted  snd  updated; 

(2)  The  plan  required  by  §  120.300  ia 
implemeaited  and  maintained,  and  that 
amendments  to  correct  its  deficiencies 
and  satiafy  the  security  requirements  for 
the  veaael  are  proposed; 

(3)  Adequate  training  for  membera  of 
the  crew  responsible  iot  security  is 
provided: 

(4)  Regulsr  security  inspections  of  the 
vesael  are  conducted: 

(5)  Vigilance,  es  well  aa  general 
awareness  of  security  aboard  the  veaael, 
is  encouraged; 

(6)  All  oocurrencea  or  auapected 
occurrenoea  of  unlawful  acts  and  related 
ectivitiee  are  re[ioited  in  accordance 
widi§  120.220:  and 

(7)  Coordination,  for  implementation 
of  the  plant  required  by  $  120.300,  takes 
place  vrith  the  terminal  security  ofBcer 
at  aadi  terminal  at  «diich  the  veaael 
embarks  or  disembarks  paaaengara. 

flMLllO   HaportlngeluniaaiWetaand 


(a)  Either  the  opentor  of  the  vessel  or 
the  vessal  sacuri^  officer  shall  report 
eedi  breecfa  of  security,  urdawiid  act,  or 
threat  of  an  unlawful  act  against  the 
veesel  or  persons  aboard  it  that  occun 
in  a  plaos  subject  to  the  juriadictian  of 
the  United  States,  both  to  tha  COTP  and 
to  the  local  office  of  the  Federal  Bureau 
of  Inveatigation  (FBI).  Alao,  the  opentor 
of  each  U.S.-flBg  vessel  shall  rep<xt  eadi 
audi  Inddent  that  occun  in  a  place 
outside  the  jurisdiction  of  the  United 
States  to  the  hotline  of  the  Rasponse 
Center  of  the  Department  of 
Transportation  at  1-800-424-0201,  or, 
bom  within  metropolitan  Waabingtoo 
D.C,  at  (202)  267-3675. 

(b)  Either  the  opentor  of  the  vesael  or 
the  veeael  security  officer  shall  file  a 
written  report  of  the  inddent,  u^ng  the 
form  "Report  on  an  Unlawful  Act", 


mntalnad  in  IMP  MSC  Circular  443, 
«diidi  die  openter  or  die  officar  afaall 
forward  as  soon  oa  poaaible  to 
Commandant  (G-MK^,  U.S.  Comt 
Guard  HaadquBrtara,  2100  Second  Street 
SW..  Warfili^ywi.  DC  20Sa»-0001. 
Notiiieatian  of  an  >"rffU»it  may  be 
inittolly  filed  by  fax.  Original  capias 
should  be  sant  by  moil  in  conjuncUao 
with  indng  tha  report  to  the 
Onnmandant  (G-MRO),  fax  nundian  are 
(202)  267-4065/4065. 

8Mbp6itC   PlMnidProeidfMlef 
VmmI  vMUn^ 

IIIOIOO   naKOananl 

(a)  Each  opentor  of  a  veeael  aubjed  to 
this  part  shall  for  each  such  veaead 
develop  and  m»ini«in  in  miting.  an 
^proptiate  Veaael  Security  Plan  that— 

(1)  a  unique  to  tba  veaael: 

(2)  Articulataa  the  program  required 
by  S  120.200;  and 

(3)  Inrludea  an  appendix,  lor  each 
port  in  «4iidi  the  vaaaal  embarks  or 
disamhaika  pesaangars.  Aat  contains 
poit-qwdflc  aecurity  information. 

(b)  Tha  Plan  muat  be  developed  and 
maintained  in  ancordanoe  »rtth  the 
guidance  in  IMO  MSC  Circular  443,  and 
must  addtaaa  aecurity  for  periods  of 
low,  medium,  and  high  threats,  to — 

(1)  Deter  unautboriaad  access  to  the 
vaaaal  and  its  raatricted  areas; 

(2)  Deter  the  introductian  of 
prohibited  weapons,  incendiariaa,  or 
enploalvea  aboard  the  vessel: 

(3)  Encourage  vigilanoe,  as  wall  as 
general  awareneas  of  aecwity.  aboard 
the  vessel: 

(4)  Provide  adeqiute  training  to 
memben  of  the  crew  for  aecurity  aboard 
the  veaael: 

(5)  Coordinate  responsibilities  for 
security  with  the  operator  of  eech 
terminal  at  which  the  vesael  embarks  or 
disembarks  paaaangen;  and 

(6)  Provide  information  to  memben  of 
the  oew  and  to  law-anforoamenl 
penonnel,  in  case  of  an  inddent 
aSacting  aecurity. 

(c)  The  opentor  shall  amend  tha  Plan 
to  addraaa  any  known  dafldendea. 

(d)  The  operator  shall  restrict  the 
distributian.  disdosure,  and  availability 
of  information  contained  in  the  plan  to 
thoae  paraona  with  an  operedonal  need 
to  know. 

I  llOJaS    Plan:  Prooedwe  for  aaaniinaMon. 
(a)  Each  opentor  of  a  passenger  vesael 
subject  to  this  part  ahall  submit  two 
copiea  of  the  Vessel  Security  Plan 
lequind  by  J  120.300  to  the  DirecKv, 
National  Ma.ltinie  Center  (NMC),  4200 
Wilaon  Blvd.,  Suite  510,  Arlii^on,  VA 
22203,  foraxaminatioD  before  October 
16, 1096,  or  at  least  60  days  befbn 
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embarking  passeogan  on  a  voyage 
daacribad  in  §120.100,  wfaicfaaver  ia 
later. 

(b)  If  the  Diractor  of  Ifae  NMC  finds 
that  the  Vasael  Security  Plan  meeU  the 
fequirements  of  $  1 20.300,  the  Director 
shall  return  a  copy  to  the  owner  or 
operator  marked  "Examined  by  the 
Coast  Guard". 

(c)  If  the  Director  of  the  NMC  finds 
that  the  Plan  does  not  meet  the 
requirements  of  %  120.300,  the  Director 
shall  return  the  plan  with  an 
explanation  of  why  ii  doaa  not  meat  the 
requiiements. 

(d)  No  vessel  subject  to  this  part  may 
embark  or  disembark  passengers  in  the 
United  SUtes  after  November  16, 1996, 
unless  it  hoklg  either  a  Vessel  Security 
Plan  that  has  been  examined  by  the 
Coast  Guard  or  a  letter  from  the  Diioctor 
of  the  NMC  stating  that  the  Plan  is 
currently  under  review  by  the  Coast 
Guard  and  that  normal  operationa  miay 
continue  until  the  Coast  Guard  haa 
determined  whether  the  Plan  meets  the 
requirements  of  §  1 20.300. 

I  IMlSOT    Plaii:  Amendment. 

(a)  The  operator  of  a  paasenger  vessel 
subject  to  this  part  may  initiate  ' 
amendments  to  the  Vessel  Security  Plan 
on  its  own  as  well  as  when  directed  by 
the  Director  of  the  NMC 

(b)  Each  proposed  amendment  to  the 
Plan,  initiated  by  the  operator, 
including  changes  to  the  appendices 
required  by  $  120.300(a)(3),  must  be 
submitted  to  the  Diitictor  of  the  NMC  for 
review  at  least  30  days  beiore  the 
proposed  amendment  is  to  take  efiect. 
unless  a  shorter  period  is  allowed  by  the 
Director.  The  Director  will  examine  the 
amendment  and  respond  according  to 
S120.30S. 

(c)  The  Director  of  the  NMC  may 
direct  the  operator  of  a  vessel  subject  to 
this  part  to  amend  its  Plan  if  the 
Director  determines  that 
implementation  of  the  Plan  ia  not 
providing  eSactive  security.  Except  in 
an  emergency,  the  Director  will  issue  to 
the  operator  a  wrritten  notice  of  matters 
to  addrsaa  and  will  allow  the  operator 
at  least  60  days  to  submit  propoaad 
amendments . 

(d)  If  there  is  an  emergency  or  other 
circumstance  that  makes  the  procadurea 
in  paragraph  (c)  of  this  section 
impracticable,  the  COTP  may  give  to  the 
operator  of  a  vessel  subject  to  this  part 
an  order  to  implement  increased 
security  measures  immediately.  The 
order  will  incorporate  a  statement  of  the 
raasonafar  it 

I1MJW   ngMofappaaL 

Any  person  directly  aSactad  by  a 
decision  or  action  taken  by  the  Director 


of  the  NMC  under  this  part,  may  appeal 
that  action  or  decision  to  the  Chief, 
Marine  SaMy  and  Environmental 
Protection  Directorate  (Commandant 
(G-M))  according  to  the  procedurea  in 
46  CFR  1.03-15. 

2.  Part  128  is  added  to  subchapter  L 
to  mad  as  follows: 

PART  12S-SCCURITY  OF 
PASSBMEtt  TEMMNALS 


Sac 

120.100  AppUcabUlty. 

12S.310  DeBoitioiu. 

128.130  Incufpmitioo  by  refnaoos. 

Subpart  B—aacuiHy  Program 

Sec 

128.200    GenaiaL 
128.210    Tanninal  Hcurity  ofRosr. 
128.220    Reporting  of  unlsw&l  acts  and 
related  sctivitiaa. 

tor 


Sec 

128.300    Plan:GaiMnL 
128.30S    Plan:  Procadure  ioc  naminatioii. 
128.307    Plan:  AnHndnmit 
128.30»    Right  lo  Appeal. 
Aidhatily:  33  U.S.C  1231: 40  CFR  1.48. 

SubpttA   Omtanl 

I12S.100    AppHeaMlty. 

This  part  applies  to  all  passenger 
terminals  in  me  United  Slatea  or  its 
territories  when  being  used  for  the 
aaaembllng,  procesaing,  embarking,  or 
disembarking  of  paiaengefs  or  bafflage 
for  passenger  veaaals  over  100  gross 
tons,  carrying  more  than  12  passengan 
for  hire:  making  a  voyage  lasting  more 
than  24  hours,  any  part  of  which  is  on 
the  high  seas.  It  doaa  not  apply  to 
terminals  whan  serving  ianiea  that  hold 
Coast  Guard  Certificates  of  Inspection 
endorsed  for  "Lakes.  Bays,  and 
Sounds",  and  that  transit  inlemadonal 
waters  for  oidy  short  periods  of  time,  on 
frequent  schedules. 


I1M.110 

The  definitimis  in  part  120  of  this 
chapter  apply  to  this  part. 

f128.l20   incoflpmallun  Of  ravsivnca. 

(a)  Certain  material  is  iiux>ipoiated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  3  U.S.C 
S52(a)  and  1  CFR  Part  51.  To  enforce 
any  edition  other  than  that  specified  in 
paragraph  (b)  of  tiiis  section,  the  Coast 
Guard  must  publish  notice  of  change  in 
the  Fadaral  Ragistar  and  must  make  the 
malarial  available  to  the  pubUc.  All 
approved  material  may  be  inspected  at 
dw  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW..  Suite  700. 


Washington,  DC,  and  at  the  U.S.  Coaat 
Guard,  (G-MES),  2100  Second  Street 
SW.,  Washington,  DC  Copies  may  be 
obtain  from  IMO,  4  Albert  Embankment, 
London  SEl  7  SR. 

(b)  The  materials  approved  for 
incorporation  by  refsranca  in  this  part 
and  the  sections  aflected  are: 

IntamaKonal  MariUma  Oigaiilaatian 
(IMO) 

4  Albert  Embankment,  London  SEl  7SR 
MSC  Circular  443.  Measures  to  Prevent 
Unlawful  Acts  Against  Passengers  aad 
Ctaws  on  Board  Ships  September  26, 
1066—128.220, 128.300 

Subpart  B—6acurtly  PragrMii 

|l2tl00   OananL 

(a)  Each  operator  of  a  pasaenger 
terminal  to  which  this  part  applies  shall 
implement  for  each  snch  terminal  of 
which  it  is  the  operator  a  security 
program  that — 

(1)  Provides  for  the  safety  and  security 
of  persons  and  property  in  the  terminal 
and  aboard  each  pasaenger  vessel 
subject  to  Part  120  of  this  chapter 
moored  at  the  terminal,  against 
unlawful  acts: 

(2)  Prevents  or  deters  the  carriage 
aboard  any  such  vessel  moored  at  the 
terminal  of  any  prohibited  weapon, 
incendiary,  or  exploaive  on  or  about  any 
person  or  within  his  or  her  personal 
articlea  or  baggage,  and  the  carriage  of 
any  prohibited  weapon,  incendiary,  or 
explosive  in  stowed  baggage,  or  cargo, 
or  storea; 

(3)  Prevents  «-  detere  unauthorized 
access  to  any  such  veaael  and  to 
restricted  areas  in  the  terminal; 

(4)  provides  means  to  meet  the 
requirements  for  low,  medium,  and  high 
threats,  through  increased  security 
measures  to  be  implemented  on  advice 
by  the  Commandant  or  Captain  of  the 
Port  (COTP)  of  an  increased  threat  to  tha 
tanninal,  the  vessel,  or  persons  on  the 
terminal  or  vessel; 

(5)  Designates,  by  name,  a  security 
officer  for  the  terminal: 

(6)  Provides  for  the  evaluation  of  all 
aecurity  personnel  of  the  tmninal. 
before  hiring,  to  determine  suitability 
br  employment;  and 

(7)  Provides  for  coordinadon  with 
veaael  security  while  any  pasaangar 
vessel  subject  to  Part  120  of  this  chapter 
is  moored  at  the  terminal. 

(b)  Each  operator  of  a  paasenger 
terminal  shall  work  with  the  operator  of 
each  passenger  vessel  subject  to  part  120 
of  this  chapter,  to  provide  sec\irity  for 
the  passengers,  the  tenninal,  and  the 
veaaaL  llie  terminal,  however,  need  not 
du|riicate  any  provisions  fulfilled  by  the 
veaaaL  Whan  a  provision  is  fulfiUad  by 
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a  veaael,  that  Ctct  shall  be  referenced  in 
the  applicable  section  of  the  Terminal 
Security  Plan  required  by  $  128.300. 


fll&tlO 

(a)  £ach  operator  of  a  pasaenger 
terminal  shall  designate  a  security 
officer  fot  the  terminal. 

(b)  This  officer  shall  ensure  that — 

(1)  An  initial  comprehensive  security 
survey  is  conducted  and  updated: 

(2)  The  plan  required  by  $  128.300  is 
im)>lemented  and  maintained,  and  that 
amendments  to  correct  its  deficiencies 
and  satisfy  the  security  requirements  of 
the  terminal  are  propoaad: 

(3)  Adequate  traiiung  for  personnel 
responsible  for  security  is  provided; 

(4)  Regular  inspections  of  the  tanninal 
are  conducted; 

(5)  Vigilance,  as  well  as  general 
awareness  of  security  at  the  terminal,  is 
encouraged; 

(6)  AlIoccurTences  or  suspected 
occurrences  of  imlawful  acts  and  related 
activities  are  reported  in  accordance 
Midi  §  128.220  and  Uiat  records  of  the 
incident  are  maintained:  and 

(7)  Coordination,  for  implementation 
of  the  plan  required  by  S  126.300,  takes 
place  with  the  vessel  security  officer  of 
each  veaael  that  embarks  or  disembarks 

s  at  the  terminal. 


1128,220   naportinq  of  uiifeplul  acts  and 


(a)  Either  the  operator  of  the  tenninal 
or  the  operator's  representative  shall 
report  each  unlawfiu  act,  breach  of 
security,  or  threat  of  an  unlawful  act 
against  the  terminal,  a  passenger  vessel 
subject  to  Part  120  of  this  chapter 
destined  for  or  moored  at  that  terminal, 
or  persons  on  the  terminal  or  vessel,  to 
the  COTP,  to  the  local  office  of  the 
Federal  Bureau  of  Investigation  (FBI), 
and  to  the  local  police  agency  having 
jurisdiction  over  the  terminal. 

(b)  Either  the  operator  of  the  terminal 
or  the  operator's  representative  shall  file 
a  written  report  of  the  incident  using  the 
form  "Report  on  an  Unlawful  Act", 
contained  in  IMO  MSC  Circular  443,  as 
soon  as  possible  to  the  local  OOTP. 

Subpart  C— Plan*  and  ProooduTM  for 
TarmlnalSacurlty 

fiatJOO    Ptan:Qanat«. 

(a)  Each  operator  of  a  passenger 
tanninal  subject  to  this  part  shall 
develop  and  maintain,  in  writing,  for 
each  such  tenninal  of  which  it  is  the 
operator,  an  appropriate  Terminal 
Security  Plan  that  articidates  the 
program  raqidred  by  $  128.2<X). 


(b)  The  Plan  must  be  developed  and 
maintained  in  accordance  with  the 
guidance  in  IMO  MSC  Circular  443  and 
must  address  the  seciirity  of  passengere, 
of  members  of  crews  of  pasaenger 
vessels  subject  to  Part  120  of  this 
chapter,  and  of  employees  of  the 
terminal,  by  establishing  procedures,  far- 
periods  of  low,  medium,  and  high 
threats,  to^ 

(1)  Deter  unauthorized  access  to  the 
terminal  and  its  restricted  areas  and  to 
any  passenger  vessel  moored  at  the 
tenninal; 

(2)  Deter  the  introduction  of 
prohibited  weapons,  incendiaries,  and 
explosives  into  the  terminal  and  its 
restricted  areas  and  onto  any  pasaenger 
vessel  moored  at  the  terminal; 

(3)  Encourage  vigilance,  as  well  as 
general  awareness  of  security,  at  the 
terminal; 

(4)  Provide  adequate  training  to 
employees  of  the  tenninal  for  security  at 
the  terminal: 

(5)  Coordinate  responsibilities  for 
sectuity  with  the  operator  of  each  vessel 
that  embarks  or  disembarks  passengera 
at  the  terminal:  and 

(6)  Provide  information  to  employees 
of  the  terminal  and  to  law-enforcement 
personnel,  in  case  of  an  incident 
affecting  security. 

(c)  The  operator  shall  amend  the  Plan 
to  address  any  known  deficiencies. 

(d)  The  operator  shall  restrict  the 
distribution,  disclosure,  and  availability 
of  information  contained  in  the  Plan  to 
those  persons  with  an  operational  need   > 
to  know. 

f12SJ06    Plan:  Prooadura  for  axamlnaMon. 

(a)  Each  operator  of  a  passenger 
terminal  subject  to  this  part  shall  submit 
two  copies  of  the  Tenninal  Security 
Plan  required  by  §  128.300  to  the  COTP 
for  examination  before  October  16, 
1996,  or  at  least  60  days  before 
transferring  passengere  to  or  from  a 
vessel  subject  to  Part  120  of  this  chapter, 
whichever  is  later 

(b)  If  the  COTP  finds  that  the  Plan 
meets  the  requirements  of  $  128.300,  the 
OOTP  shall  return  a  copy  to  the  owner 
or  opa«tor  marked  "Examined  by  the 
Coast  Guard." 

(c)  If  the  COTP  finds  Uiat  the  Plan 
does  not  meet  the  requirements  of 

$  128.300,  the  COTP  shall  return  the 
Plan  with  an  explanation  of  why  it  does 
not  meet  the  requirements. 

(d)  No  terminal  subject  to  this  part 
shall  transfer  passengere  to  or  from  a 
pasaenger  vessel  subject  to  Part  120  of 
this  chapter  after  November  16, 1996, 


unless  it  holds  either  a  Terminal 
Security  Plan  that  has  been  examined  by 
the  Coast  Guard  or  a  letter  from  the 
OOTP  stating  that  the  Plan  is  currenUy 
under  review  by  the  Coast  Guard  and 
that  normal  operations  may  continue 
until  the  OOTP  has  detemuned  whether 
the  Plan  meets  the  requiretuents  of 
$128,300. 

fItUOr    PlBi:  AnwndmaM. 

(a)  The  operator  of  a  passenger 
tenninal  subject  to  this  part  may  initiate 
amendments  to  the  Terminal  Security 
Plan  on  its  own  as  well  as  when 
directed  by  the  OOTP. 

(b)  Each  proposed  amendment  to  the 
Plan  initiated  by  the  operator  of  a 
passenger  terminal,  including  changes 
to  the  enclosures  required  by 

S  128.300(a),  must  be  submitted  to  the 
COTP  for  review  at  least  30  days  before 
the  amendment  is  to  take  effect,  unless 
a  shorter  period  is  allowed  by  tlie  COTP. 
The  COTP  will  examine  the  amendment 
and  respond  according  to  $  120.305. 

(c)  The  OOTP  may  direct  the  operator 
of  a  terminal  subject  to  this  part  to 
amend  its  Plan  if  the  COTP  determines 
that  implementation  of  the  Plan  is  not 
providing  eSective  security.  Except  in 
an  emergency,  the  COTP  will  issue  to 
the  operator  a  written  notice  of  mattere 
to  address  and  will  allow  the  operator 
at  least  60  days  to  submit  proposed 
amendments. 

(d)  If  there  is  an  emeigency  or  other 
circumstance  that  makes  the  procedures 
in  paragraph  (c)  of  this  section 
impracticable,  the  COTP  may  give  to  the 
operator  of  a  terminal  subject  to  this 
part  an  order  to  implement  increased 
security  measures  iirunediately.  The 
order  will  incorporate  a  statement  of  the 
reasons  for  it 

I12U09    HgMofAnMA 

Any  person  directly  affected  by  a 
decision  or  action  taken  by  the  COTT 
under  this  part,  may  appeal  that  action 
or  decision  to  the  cognizant  District 
Commander  according  to  the  procedures 
in  46  CFR  1.03-lS:  the  District 
Commander's  decision  on  appeal  may 
be  further  appealed  to  the  Commandant 
according  to  the  procedures  in  46  CFR 
1.03-25. 

Dalad:  ^lly  10, 1996. 
>sbartE.ICrsMk, 

Admiral,  VS.  Coast  Guard  Caminandanf. 
(FR  Doc  96-181 15  Filad  7-17-96:  8:45  am) 
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See  Commodity  Credit  Corporation 
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EiiMlmiimenial  Pioiactlon  Agency 


Toxic  substances:  
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Proposed  coUectian;  comment  request,  37748 

Banks  and  bank  holding  companies:  *> 
Formations, acquisitions,  andmetgers,  37750 

Meetings:  Sunshine  Act,  37750 

FinBncW  MMiflQanMnt  Swnn09 
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adjustmoit,  37798-37801 


Grants  and  ccwpeiative  agreements;  availability,  etc: 
Fadlities  to  assist  homelesa — 

Excess  and  surplus  Federal  property,  37754-37756 
Housing  assistance  payments  (Section  8) — 
Rental  certificate  and  rental  voucher  programs,  37756- 
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Procedure  and  administration: 
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Oil  country  tubular  goods 
Canada,  37720-37721 
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See  Juvei^  Jbstioe  and  Delinquency  Rnvention  Office 
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finf  1996),  37768 


See  Labor  Statistics  Bureau 

See  tSna  Safety  and  Heahh  Administiatioo 
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Synkinedcs,  Inc.,  37772 
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Environmental  statements;  notice  of  intent: 
Pick-Sloan  Missouri  Basin  Program,  ME 
term  water  service  contract  renewal, 

Sawmuaa  and  Exehanga  Coimnlaalon 
moaoaBPULn 

Securities:  -A-rtr  ; 

Breker-dealer  registratioB  tati  lajiullug — 
Form  BDW,  tmifoim  request  for  withdrawal  bom 
brokerHdealer  registration;  amendments.  37701- 
37713 
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Agency  infcmnation  collection  activities: 
Submission  for  OMB  review;  comment  request,  37776- 
37777 

Self-regulatory  organizations;  proposed  rule  changes: 
Am«ican  Stock  Exchange,  Inc.,  37782-37783 
Depository  Trust  Co.,  37783-37784 
Now  York  Stock  Exchange,  Inc„  37784-37785 
Pacific  Stock  Exchange,  Inc.,  37785-37787 

Applications,  hearings,  determinationa,  etc: 
Central  and  South  West  Corp.  et  al.,  37777-37779 
EQ  Financial  ConsultanU,  Ina  et  al.,  37779-37780 
New  South  Africa  Fund  Inc.,  37780-37782 

Sodal  Sacwtty  AdmMamUon 


Agency  information  collection  activities: 
Submission  for  OMB  review;  cormnent  request,  37787 
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Pipeline  fodlities  on  U.S.  borders;  permit  applications:  ^ 
Express  Pipeline  Partnership,  37787 

tliiliilBfii'B  Aliuaa  and  Mtantal  HaaNh  Safvfcaa 


iMnca 

Meetings: 
Sub^nce  Abuse  Treatment  Cffliter  National  Advisory 
Council,  37753 


Railroad  operation,  acquisition,  constniction,  etc.: 
North  Coast  Railroad  Authority,  37792-37793 

Railroad  revenue  adequacy  determinations;  class  I  isilroads, 
37793 

Railroad  services  abandonment:. 
CSX  Transportation,  Inc.,  37793-37794 

Taxtila  Agraamanta  IniplamantaUon  Committaa 
See  Committee  for  the  Implementation  of  Textile 
Agreements 


See  Coast  Guard 

See  Federal  Aviation  Administratian 

See  Sur&ce  Transportation  Board 


Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Workplace  drug  testing  programs;  insuffidsnt  specimens, 
37893-37700 


Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  37788 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  pomits;  weekly  applications, 

37788 


Traaauryi 

See  Customs  Service 
See  Fiscal  Service 
See  Internal  Revenue  Service 
Nonces 

Agency  information  collection  activities: 
Sufamission  fiir  OMB  review;  comment  request,  37794 


PartH 

Housing  and  Urban  Development  Department,  37798-37801 


Housing  and  Urban  Development  Department,  37804-37806 


Additional  information,  including  a  list  of  public  laws, 
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The  Prraident 


Presidential  Documents 


Executive  Order  13011  of  Jnly  16,  1996 
Federal  Informatioii  Technologjr 


37M7 


■^L 


A  Government  that  works  better  and  costs  less  requires  efficient  and  efbctive 
information  systems.  The  Paperwork  Reduction  Act  of  1995  and  the  Informa- 
tion Technology  Management  Reform  Act  of  1996  provide  the  opportunity 
to  improve  significantly  the  way  the  Federal  Government  acquires  and  man- 
ages information  technology.  Agencies  now  have  the  clear  authority  and 
responsibility  to  make  measurable  Improvements  in  mission  perfbtmance 
and  service  delivery  to  the  public  thiou^  the  strategic  application  of  informa- 
tion technology.  A  coordinated  approach  that  builds  on  existing  structiues 
and  successful  practices  is  needed  to  provide  maYiTniim  benefit  across  the 
Federal  Government  from  this  technology. 

Accortlingly,  by  the  authority  vested  in  me  as  President  by  the  Constitution 
ud  the  laws  of  the  United  SUtes  of  America,  it  is  hereby  ordered  as 
follows: 

Section  1.  Policy.  It  shall  be  the  policy  of  the  United  States  Government 
that  executive  agencies  shall:  (a)  significantly  improve  the  management  of 
their  information  systems,  including  the  acquisition  of  information  tech- 
nology, by  implementing  the  relevant  provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13),  the  Information  Technology  Management 
Reform  Act  of  1996  (Division  E  of  IHiblic  Law  104-106)  ("Information  Tech- 
nology Act"),  and  the  Government  Performance  and  Results  Act  of  1993 
(Public  Law  103-62); 

(b)  refbcus  information  technology  management  to  support  directly  th^ 
strategic  missions,  implement  an  investment  review  process  that  drives  budg- 
et formulation  and  execution  for  information  systems,  and  rethink  and  re- 
structure the  way  they  perform  their  functions  before  investing  in  information 
technology  to  support  that  work; 

(c)  establish  clear  accountability  for  information  resources  management 
activities  by  creating  agency  Chief  Information  Officers  (QOs)  vrith  the  visi- 
bility and  management  responsibilities  necessary  to  advise  the  agency  head 
on  the  design,  development,  and  implementation  of  those  information  sys- 
tems. These  responsibilities  include:  (1)  participating  in  the  investment  re- 
view process'  for  information  systems:  (2)  monitoring  and  evaluating  the 
performance  of  those  information  systems  on  the  basis  of  applicable  peiform- 
ance  measures;  and,  (3)  as  necessary,  advising  the  agency  head  to  modify 
or  terminate  those  systems; 

(d)  cooperate  in  the  use  of  informatfon  technology  to  improve  the  produc- 
tivity of  Federal  programs  and  to  promote  a  coordinated,  interoperable, 
secure,  and  shared  Govemmentwide  infrastructure  that  is  provided  and  sup- 
ported by  a  diversity  of  private  sector  suppliers  and  a  well-trained  corps 
of  information  technology  professionals;  and 

(e)  establish  an  interagency  support  structure  that  builds  on  existing  suc- 
cessfol  interagency  efforts  and  shall  provide  expertise  and  advice  to  agencies; 
expand  the  skill  and  career  development  opportunities  of  InfonnaUon  tech- 
nology professionals;  improve  the  management  and  use  of  information  tech- 
nology within  and  among  agencies  by  developing  information  technology 
procedures  and  standards  and  by  identifying  and  sharing  experiences,  ideas, 
and  promising  practices;  and  provide  innovative,  multi-disciplinary,  project- 
specific  support  to  agencies  to  enhance  interoperability,  minimiwi  unneces- 
sary duplication  of  em>rt,  and  capitalize  on  agency  successes. 
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Sac.  2.  Besponslbilities  of  Agency  Heads.  The  head  of  each  executive  agency 
shall:  (a)  eSsctively  use  information  technology  to  improve  mission  perform- 
ance and  service  to  the  public; 

(b)  strengthen  the  quality  of  decisions  about  the  employment  of  information 
resources  to  meet  mission  needs  through  integrated  analysis,  planning,  budg- 
eting, and  evaluation  pipcesses,  including: 

(1)  determining,  before  making  investments  in  new  information  systems, 
whether  the  Government  should  be  performing  the  function,  if  the  private 
sector  or  another  agency  should  support  the  function,  and  if  the  function 
needs  to  be  or  has  been  appropriately  redesigned  to  improve  its  efficiency; 

(2)  establishing  mission-based  performance  measures  for  information  sys- 
tems investments,  aligned  with  agency  performance  plans  prepared  pursuant 
to  the  Government  Performance  and  Results  Act  of  1993  (Public  Law  103- 
62); 

(3)  establishing  agency-wide  and  project-level  management  structures  and 
processes  responsible  and  accountable  for  managing,  selecting,  controlling. 
and  evaluating  investments  in  information  systems,  with  authority  for  termi- 
nating information  systems  when  appropriate; 

■    (4)  supporting  appropriate  training  of  persoimel;  and 

(S)  seeking  the  advice  of,  participating  in,  and  supporting  the  interagency 
support  structure  set  forth  in  this  order; 

(c)  select  aOs  with  the  experience  and  skills  necessary  to  accomplish 
the  duties  set  out  in  law  and  policy,  including  this  order,  and  involve 
the  ao  at  the  highest  level  of  the  agency  in  the  processes  and  decisions 
set  out  ill  this  section; 

(d)  ensure  that  the  information  security  policies,  procedures,  and  practices 
of  the  executive  agency  are  adequate; 

(e)  where  appropriate,  and  in  accordance  with  the  Federal  Acquisition 
Regulation  and  guidance  to  be  issued  by  the  Office  of  Management  and 
Budget  (OMB),  structure  major  information  systems  investments  into  manage- 
able projects  as  narrow  in  scope  and  brief  in  duration  as  practicable',  consist- 
ent with  the  Information  Technology  Act,  to  reduce  risk,  promote  flexibility 
and  interoperability,  increase  accountability,  and  better  correlate  mission 
need  with  current  technology  and  market  conditions;  and 

^fl  to  the  extent  permitted  by  law.  enter  into  a  contract  that  provides 
foe  multiagency  acquisitions  of  information  technology  as  an  executive  agent 
for  the  Government,  if  and  in  the  maimer  that  the  Director  of  OMB  considers 
it  advantageous  to  do  so. 

Sac  3.  Chief  Information  Oncers  Council,  (a)  Purpose  and  Functions.  A 
Chief  Information  Officers  Council  ("QO  Council")  is  established  as  the 
principal  interagency  forum  to  improve  agency  practices  on  such  matters 
as  the  design,  modernization,  use,  sharing,  and  performance  of  agency  infor- 
mation resources.  The  Council  shall: 

(1)  develop  recommendations  for  overall  Federal  information  technology 
management  policy,  procedures,  and  standards; 

(2)  share  experiences,  ideas,,  and  promising  practices,  including  work  proc- 
ess redesign  and  the  development  of  pernnmaDce  measures,  to  improve 
the  management  of  infonnation  resources; 

(3)  identify  opportunities,  make  recammendatlons  for,  and  sponsor  co- 
operation in  using  infonnation  resources: 

(4)  assess  and  address  the  hiring,  training,  classification,  and  profossiooal 
development  needs  of  the  Federal  Government  with  respect  to  information 
resources  BaBagemeBt; 

(5)  make  '■*•"""'""'*"**"■'  and  provide  advice  to  appia|Mriale  executive 
agencies  aad  otganlntiona,  iachidiag  advice  to  OMB  on  die  Govanuaentwide 
•tretegic  plMi  la^juirad  by  the  PaparworiL  JleductiaB  Act  of  IMS;  aad 


Fadwri  UglaNr  /  Vol.  61,  Na  140  /  Fridsy.  July  19,  1996  /  Pteajdanbal  Documepts  37«a> 

(6)  seek  the  views  of  the  Chief  PinancUl  Officers  Council,  Government 
Information  Technology  Sefvicee  Board,  InfatmaUon  Technology  Resources 
.    .  Board,  Federal  I>rocuremant  Council,  industry,  faAamia  tad  State  and  local 

governments  on  matters  of  concern  to  the  Coiuicil  as  appropriate.' 

(b)  Memberthip.  The  QO  Council  shall  be  composed  of  the  CIOs  and 
Deputy  CIOs  of  the  following  executive  agencies  plus  two  representatives 
ftom  other  agencies: 

1.  Department  of  State; 

2.  Department  of  the  Treasury; 

3.  Department  of  Defense: 

4.  Department  of  Justice; 

5.  Department  of  the  Interior; 

6.  Department  of  Agriculture; 

7.  Department  of  Commerce; 

8.  Department  of  Labor 

9.  Department  of  Health  and  Human  S«vices; 

10.  Department  of  Housing  and  Urban  Development: 

1 1 .  Department  of  Transportation: 

12.  Department  of  Energy; 

13.  Department  of  Education; 

14.  Department  of  Veterans  Affairs; 

15.  Environmental  Protection  Agency; 

16.  Federal  Emergency  Management  Agency; 

17.  Central  Intelligence  Agency; 

18.  Small  Business  Administration; 

19.  Social  Security  Administration; 

20.  Department  of  the  Army; 

21.  Department  of  the  Navy: 

22.  Department  of  the  Air  Force:  * 

23.  National  Aeronautics  and  Space  Administration: 

24.  Agency  for  International  Development: 

25.  General  Services  Administration; 

26.  National  Science  Foundation; 

27.  Nuclear  Regulatory  Commission;  and 

28.  Office  of  Personnel  Management 

The  Administrator  of  the  Office  of  Infonnation  and  Regulatory  AAlrs  of 
OMB,  the  Controller  of  the  Office  of  Federal  Financial  Management  of  OMB, 
the  Administrator  of  the  Office  of  Federal  Procurement  Policy  of  OMB, 
a  Senior  Representative  of  the  Office  of  Science  and  Technology  Policy, 
the  Chair  of  the  Government  Information  Technology  Services  Board,  and 
the  Chair  of  the  Infonnation  Technology  Resounds  Board  shall  also  be 
members.  The  CIO  Council  shall  be  chaired  by  the  Deputy  Director  for 
Management  of  OMB.  The  Vice  Chair,  elected  by  the  QO  Council  on  a 
rotating  basis,  shall  be  an  agency  CIO. 

Sec.  4.  Govenunent  Information  Technology  Services  Board. 

(a)  Purpose  and  Functions.  A'Govemment  Information  Technology  Services 
Board  ("Services  Board")  is  established  to  ensure  continued  implementation 
of  the  information  technology  recommendations  of  the  National  Performance 
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Review  and  to  Identify  and  promote  the  development  of  innovative  tech- 
nologies, standards,  and  practices  among  agencies  and  State  and  local  govern- 
ments and  the  private  sector.  It  shall  seek  the  views  of  experts  from  industry, 
academia,  and  State  and  local  governments  on  matters  of  concern  to  the 
Services  Board  as  appropriate.  The  Services  Board  shall  also  make  rec- 
ommendations to  the  agencies,  the  QO  Council,  OMB,  and  others  as  appro- 
priate, and  assist  in  the  following: 

(1)  creating  oppoctimities  for  cross-agency  cooperation  and  intergovern- 
mental apprtMches  in  using  information  resources  to  support  common  oper- 
ational areas  and  to  develop  and  provide  shared  govemmentwide  infrastruc- 
ture services; 

(2)  developing  shared  govemmentwide  information  infrastructure  services 
to  be  used  for  innovative,  multiagency  information  technology  profects; 

(3)  creating  «nd  utilizing  affinity  groups  for  particular  business  or  tech- 
nology areas;  and 

(4)  developing  with  the  National  Institute  of  Standards  and  Technology 
and  with  established  standards  bodies,  standards  and  guidelines  pertaining 
to  Federal  information  systems,  consistent  with  the  limitations  contained 
in  the  Computer  Security  Act  of  1987  (40  U.S.C.  759  note),  as  amended 
by  the  Information  Technology  Act. 

(b)  Membership.  The  Services  Board  shall  be  composed  of  individuals 
from  agencies  based  on  their  proven  expertise  or  accomplishments  in  fields 
necessary  to  achieve  its  goals.  Major  government  minion  areas  such  as 
electronic  benefits,  electronic  commerce,  law  enforcement,  environmental 
protection,  national  defense,  and  health  care  may  be  represented  on  the 
Services  Board  to  provide  a  program  operations  perspective.  Initial  selection 
of  members  will  be  made  by  OMB  in  consultation  with  other  agencies 
as  appropriate.  The  CIO  Council  may  nominate  two  members.  The  Services 
Board  shall  recommend  new  members  to  OMB  for  consideration.  The  Chair 
will  be  elected  by  the  Services  Board. 
Sec.  5.  Information  Technology  Resources  Board. 

{a)J'urpose  and  Functions.  An  Information  Technology  Resources  Board 
("Resources  Board")  is  established  to  provide  independent  assessments  to 
assist  in'  the  development,  acquisition,  and  management  of  selected  major 
Information  systems  and  to  provide  recommendations  to  agency  heads  and 
ONjB  as  appropriate.  The  Resources  Board  shall: 

(1)  review,  at  the  request  of  an  agency  and  OMB,  specific  information 
systems  proposed  or  under  development  and  make  recommendations  to 
the  agency  and  OMB  regarding  the  status  of  systems  or  next  steps; 

(2)  publicize  lessons  learned  and  promising  practices  based  on  information 
systems  reviewed  by  the  Board;  and 

(3)  seek  the  views  of  experts  from  industry,  academia,  and  State  and 
local  governments  on  matters  of  concern  to  the  Resources  Board,  as  appro- 
priate. 

(b)  Membership.  The  Resources  Board  shall  be  composed  of  individuals 
from  executive  branch  agencies  based  on  their  knowledge  of  information 
technology,  program,  or  acquisition  management  within  Federal  agencies. 
Selection  of  members  shall  be  made  by  OMB  in  consultation  with  other 
agencies  as  appropriate.  The  Chair  will  be  elected  by  the  Resources  Board. 
TTie  Resources  Board  may  call  upon  the  department  or  agency  whose  project 
is  being  reviewed,  or  any  other  department  or  agency  to  provide  knowledge- 
able representative(s)  to  the  Board  whose  guidance  and  expertise  will  assist 
in  focusing  on  the  primary  issue(s)  presented  by  a  specific  system. 
Sec.  6.  Office  of  Management  and  Budget.  The  Director  of  OMB  shall: 

(1)  evaluate  agency  information  resources  management  practices  and,  as 
part  of  the  budget  process,  analyze,  track  and  evaluate  the  risks  and  results 
of  all  major  capital  investments  for  information  systems; 
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(2)  notify  an  agency  if  it  believes  that  a  major  InftHmation  system  laquiras 
outside  assistance; 

(3)  provide  guidance  on  the  implementation  of  this  order  and  on  the 
management  of  information  resources  to  the  executive  agencies  and  to  the 
Boards  established  by  this  order;  and 

(4)  evaluate  the  efliectiveness  of  the  management  structure  set  out  in  this 
'  order  after  3  years  and  make  recommendations  for  any  appropriate  changes. 

Sec  7.  Geneniy  Services  Administration.  Under  the  direction  of  OMB,  the 
Administrator  of  General  Services  shall: 

(1)  continue  to  manage  the  FTS2000  program  and  coordinate  the  follow- 
on  to  that  program,  on  behalf  of  and  with  the  advice  of  customer  agencies; 

(2)  develop,  maintain,  and  disseminate  for  the  use  of  the  Federal  commu- 
nity, as  requested  by  OMB  or  the  agencies,  recommended  methods  and 
strategies  for  the  development  and  acquisition  of  information  technology; 

(3)  conduct  and  manage  outreach  programs  in  cooperation  with  agency 
managers; 

(4)  be  a  focal  point  for  liaison  on  information  resources  management, 
including  Federal  information  technology,  with  State  and  local  governments, 
and  with  nongovernmental  international  organizations  subject  to  prior  con- 
sultation with  the  Secretary  of  State  to  ensure  such  liaison  would  be  consist- 
ent with  and  support  overall  United  States  foreign  policy  objectives: 

(5)  support  the  activities  of  the  Secretary  of  State  for  liaison,  consultation, 
and  negotiation  with  intergovernmental  organizatfons  in  informatfon  re- 
sources management  matters; 

(6)  assist  OMB,  as  requested,  in  evaluating  agencies'  performance-based 
management  tracking  systems  and  agencies'  achievement  of  cost,  schedule, 
and  perforinance  goals;  and 

(7)  provide  support  and  assistance  to  the  interagency  groups  established 
in  this  order. 

Sec  8.  Department  of  Commerce.  The  Secretary  of  Commerce  shall  carry 
out  the  standards  responsibilities  under  the  Computer  Security  Act  of  1987, 
as  amended  by  the  Informatfon  Technology  Act.  taking  into  consideration 
the  recommendations  of  the  agencies,  the  CIO  Council,  and  the  Services 
Board. 

Sec.  9.  Department  of  State,  (a)  The  Secretary  of  State  shall  be  responsible 
for  liaison,  consultation,  and  negotiation  with  foreign  governments  and  inter- 
governmental organizations  on  all  matters  related  to  information  resources 
management,  including  Federal  information  technology.  The  Secretary  shall 
further  ensure,  in  consultation  with  the  Secretary  of  Commerce,  that  the 
United  States  is  represented  in  the  development  of  international  standards 
and  recommendations  affecting  information  technology.  In  the  fflcerdse  of 
these  responsibilities,  the  Secretary  shall  consult,  as  appropriate,  with  af- 
fected domestic  agencies,  organizations,  and  other  members  of  the  public. 

(b)  The  Secretary  of  State  shall  advise  the  Director  on  the  development 
of  United  States  positions  and  policies  on  international  information  policy 
and  technology  i^es  affscting  Federal  Government  activities  and  the  devel- 
opment of  intemadonal  information  technology  standards. 
Sec.  10.  Definitions,  (a)  "Executive  agency"  has  the  meaning  given  to  that 
term  in  section  4(1)  of  the  Office  of  Federal  Procurement  Policy  Act  (41 
U.S.C  403(1)). 

(b)  "Infonnation  Technology"  has  the  meaning  given  that  term  in  section 
5002  of  the  Information  Technology  Act. 

(c>  "Information  resources"  has  the  meaning  given  that  term  in  section 
3502(6)  of  title  44,  United  States  Code. 

(d)  "Information  resources  management"  has  the  meaning  given  that  term 
in  section  3502(7)  of  title  44.  United  States  Code. 
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(e)  "Information  system"  has  the  meaning  given  that  tenn  in  section 
35<KS(8)  of  Utle  44,  United  SUtes  Code. 

(!)  "Affinity  group"  means  any  interagency  group  fbcussed  on  a  business 
or  technology  area  with  common  infonnation  technology  or  customer  require- 
ments. The  functions  of  an  affinity  group  can  include  identifying  common 
program  goals  and  requirements;  identifying  opportimities  for  sharing  infor- 
mation to  improve  quality  and  effectiveness;  reducing  costs  and  burden 
on  the  public;  and  recommending  protocols  and  other  standards,  including 
security  standards,  to  the  National  Institute  of  Standards  and  Technology 
for  Govemmentwide  applicability;  for  action  in  accordance  with  the  Com- 
puter Security  Act  of  1987,  as  amended  by  the  Information  Technology 
Act. 

(g)  "f4ational  security  system"  means  any  telecommunications  or  informa- 
tion system  operated  by  the  United  States  Government,  the  function,  oper- 
ation, or  use  of  which  (1)  involves  intelligence  activities;  (2)  involves 
cryptologic  activities  related  to  national  security;  (3]  involves  command 
and  control  of  military  forces;  (4)  Involves  equipment  that  is  an  integral 
part  of  a  weapon  or  weapons  system:  or  (5)  is  critical  to  the  direct  fulfillment 
of  military  or  intelligence  missions,  but  excluding  any  system  that  is  to 
be  used  for  routine  administrative  and  business  applications  [including  pay- 
roll, finance,  logistics,  and  personnel  management  applicatioiu). 
Sec.  11.  Applicability  to  National  Security  Systems. 

The  heads  of  executive  agencies  shall  apply  the  policies  and  procedures 
established  in  this  order  to  national  security  systems  in  a  manner  consistent 
with  the  applicability  and  related  limitations  regarding  such  systems  set 
out  in  the  Inrarmation  Technology  Act. 

Sac.  12.  Judicial  Review.  Nothing  in  this  Executive  order  shall  affect  any 
otherwise  available  judicial  review  of  agency  action.  This  Executive  order 
is  intended  only  to  improve  the  internal  management  of  the  executive  branch 
and  does  not  create  any  right  or  benefit,  substantive  or  procedural,  enforce- 
able at  law  or  equity  by  a  party  against  the  United  States,  its  agencies 
or  instnunsntalities,  its  officers  or  employees,  or  any  other  person. 
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FroMn  Oreen  and  Fronn  Wax 

AOBICV:  A^cultural  Marketing  Service, 

USDA. 

ACTKM:  Final  rule. 

•UMMARV:  In  responae  to  a  petition  from 
the  Nationai  Food  Processors 
Association  (NPPA),  the  Ihiitsd  States 
Department  of  Agriculture  (USDA)  is 
revising  the  United  States  Standards  for 
Grades  of  frozen  green  and  frozen  wax 
beans.  The  revision  dianges  the  U.S. 
grade  standards  for  frozen  green  and 
nozen  wax  iMans  by  providing  for  the 
"individual  attributes"  procedure  for 
product  grading  with  sample  sizes, 
acceptable  quality  levels  (AQL's), 
tolerances  and  acceptance  numliers 
(niunlwr  of  allowable  defects), 
establishing  AQL's  and  acceptance 
nujnt)eTs  besad  on  a  specified  sample 
size  of  13  sample  units,  and  making 
minor  editorial  changes. 
EFFECTIVE  DATE:  August  19, 1996. 
FOR  FUmiCR  MFOMUTWN  CONTACT: 

James  R.  Rodeheaver,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Room  0709,  South  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456, 
Telephone  (202)  720-4693. 
SUPPLEMBtTARV  MFOMUTMN:  The 
Depertment  of  Agriculture  is  issuing 
this  rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  e%ct  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies. 


unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  Judicial 
challenge  to  the  provisions  of  this  rule. 

Pursuant  to  the  requirements  sal  forth 
in  the  Regulatory  Flexibility  Act,  as 
amended  (5  U.S.C.  601  at  seq.J,  the 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
enUties  because  the  chaiiges  to  the 
standards  are  made  to  reflect  current 
marketing  practices.  In  addition,  under 
the  Agricultural  Marketing  Act  of  1946, 
the  use  of  these  standards  is  voluntary. 
A  small  entity  may  avoid  incurring  any 
additional  ecanomic  impact  by  not 
employing  the  standards. 

Agencies  periodically  review  existing 
regulations.  An  objective  of  tha 
regulatory  review  is  to  ensure  that  the 
grade  standards  are  serving  their 
intended  purpose,  the  language  is  clear, 
and  the  standards  are  consistent  with 
AMS  policy  and  authority. 

USDA  received  a  petitiOD  from  the 
National  Food  Processors  i\ssociation 
(NFPA),  requesting  that  the  U.S.  grade 
standards  for  frozen  green  beans  be 
revised.  NFPA  is  a  trade  association 
representing  over  450  food  industry 
companies. 

NFPA's  grade  standards  review 
subcommittee  is  responsible  for 
reviewing  the  existing  U.S.  grade 
standards  for  caimed  and  frozen  fruits 
and  vegetables  to  ascertain  whether  the 
standards  remain  current  and  reflect 
processing  and  marketing  practices. 
Based  on  the  subcommittee's 
recommendation,  NFPA  requested  that 
the  U.S.  grade  standards  for  frozen  green 
beans,  which  are  currently  t>ased  on 
"full  attributes,"  where  defects  are 
grouped  into  four  categories  (minor, 
major,  severe,  and  critical)  with 
acceptable  quality  levels  (AQL's)  for 
each  grouping,  be  revised. 

Their  recoirunendation  was  to  convert 
the  U.S.  grade  standards  to  statistically- 
Iwsed  individual  attributes  grade 
standards,  similar  to  the  revised  U.S. 
grade  standards  for  carmed  green  and 
wax  beans  fS8  FR  4295,  January  14, 
1993)  where  each  defect  has  its  own 
AQL.  Caimed  green  beans  and  frozen 
green  t>eans  standards  would  be  similar 
in  design  and  format 

The  proposal  was  based  on  discussion 
drafts  provided  to  the  industry  in 


Decnnber  1993,  March  1094,  and  April 
1994  through  their  major  trade 
associations,  the  American  Frozen  Food 
bistltutB  (AFFI)  and  NFPA.  The  drafts 
incorpontBd  a  grading  system  where 
individual  tolerances  were  assigned  to 
each  individual  defect  The  propotal 
provided  statistically  derived  aooqitabia 
quality  levels  (AQL's)  baaed  on  the 
tolerances  in  the  current  standards 
(except  seme  tolerances  were  changed 
to  be  similar  to  the  tolerances  in  caimed 
green  beans).  The  proposal  also 
included  minor  eiUtorial  fh.ng.M  gnd 
provides  a  uniform  format  consistent 
with  recent  revisions  of  other  U.S.  grade 
standards.  The  format  is  designed  to 
provide  industry  personnel  and 
agricultural  commodity  graders  with 
simpler  and  more  comprehensive 
standards.  Definitions  of  terms  and 
easy-to-read  tables  have  been 
incorporated  to  assure  a  better 
understanding  and  uniform  application 
of  the  standards.  USDA  beUeves  that 
this  prtqmsed  rule  would  bdlitate  trade 
between  processors  and  buyers  and 
improve  the  marketing  of  frozsngreen 
beans. 

PropoaedRnle 

The  proposal  to  revise  the  U.S. 
Standards  for  Grades  of  frozen  green 
and  frozen  wax  beans  was  published  in 
the  Federal  '•ff''^  on  February  15, 
1995,  (60  FR  8573)  with  a  sixty-day 
comment  period.  The  comment  period 
dosed  on  April  17, 1995.  USDA 
received  one  comment  bom  the 
National  Food  Processor's  Association 
(NFPA),  one  comment  from  Lakeside 
Foods,  Incorporated,  Manitowoc 
Wisconsin,  one  comment  from  the 
American  Frozen  Food  Institute,  and 
one  comment  fitim  Twin  City  Foods, 
Incorporated,  Stanwood.  Washington. 

NFPA  represents  the  $400  billion  food 
processing  industry  on  scientiTic  and 
public  poUcy  involving  issues  of  food 
safety,  nutrition,  and  regulatory  and 
consumer  af&irs.  Most  of  their  members 
are  in  the  canning  industry,  while  many 
members-operate  both  canning  and 
freezing  faciUties.  NFPA's  review  of  the 
proposed  rule  generally  agreed  tvith  the 
rule  but  pointed  out  four  areas  where 
the  grade  standards  for  frozen  green  and 
frozen  wax  t>eens  were  not  consistent 
with  the  grade  standards  for  canned 
green  and  canned  wax  Iwans.  NFPA 
urged  that  these  differences  be  cloaely 
examined  and  that  USDA  promulgate 
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grade  standards  tli*l  an  con^stant  with, 
as  much  as  possible,  the  canned  gnen 
and  wax  beans  grade  itandaids.  The 
Bnt  point  NFPA  raised  was  the 
definition  of  "Short  piece"  in  whole 
style  is  44  mm  (1.75  in)  in  the  pioposal 
and  the  same  definition  in  the  camied 
green  and  wax  beans  is  32  mm  (US  in). 
The  aacond  point  was  tbe  AQL  for 
Extraneous  Vegetable  Material  in  Giada 
A  in  the  propasal  was  0.162  and  that  the 
AQL  in  the  canned  green  and  wax  beans 
standards  bt  the  same  quality  factor 
and  grade  was  0.40.  The  lower  the  AQL, 
the  more  rasthctive  the  tolerance  is  for 
the  defact  The  third  point  raised  was 
the  AQL  for  stnns  in  Grade  A  Whole 
and  Cut  styles  is  0.58  in  the  propoaal 
and  tbe  AQL  in  the  canned  graen  beans 
standards  for  the  same  bctots  is  1 .50. 
And  the  fourth  point  raised  by  NFPA 
was  that  the  ACtf.  for  "Mechanical 
damage"  in  Grade  A  in  Whole  style  is 
2.60  for  frozen  green  and  wax  beans  and 
is  4.0  in  the  canned  green  beans 
«««nri«n4«  Lakeside  Foods  basically 
dted  the  same  (our  points  in  their 
comment,  believing  that  USDA 
"misunderetands"  the  industry's  request 
that  these  grade  standards  be  similar  for 
both  canned  and  frozsn  green  beans, 
whenever  possible.  Lakeside  Foods 
believed  tMse  diSerences  will  have  an 
unjustified  economic  impact  on  the 
frozen  green  and  wax  bean  industry. 

The  American  Frozen  Food  Institute, 
rapiesenting  its  560  member  compenies 
and  accounting  for  over  90  percent  of 
frozen  food  production  in  the  United 
States,  abo  comn"nited  on  the  proposal. 
AFFI's  Western  Technical  Advisory 
Committee  includes  ahnoat  all  tmzsa 
green  and  wax  bean  pnx:essois  in  the 
United  States.  The  comment  supported 
the  proposed  revision  since  most  frozen 
green  and  wax  bean  processors' 
recommendatioos  were  incorporated 
into  the  proposal.  The  Institute  ai^ed 
however,  that  "small  pieces"  should  be 
a  classified  defect  instead  of  a 
prerequisite  as  specified  in  the  propoaal 
citing  that  if  a  "small  piece"  continues 
to  be  included  as  a  prerequisite,  the 
potential  exists  for  one  failing  sample 
unit  to  down-grade  an  entire  lot, 
resulting  in  an  inappropriate  rajection  of 
the  overall  qualitv  of  the  lot. 

Twin  Qty  Foods.  Incorporated,  also 
commented  on  the  proposal,  opposing 
the  increased  sample  unit  sizes-as  more 
time-consuming  when  grading,  and 
opposing  "small  pieces  and  odd  cuts" 
in  lengthwise  style  only,  being 
considered  as  a  Prerequisite  quality 
factor.  In  their  comment.  Twin  Qty 
Foods  compered  the  sample  unit  sizes 
in  the  existing  frozen  green  and  wax 
bean  grade  standards  (250  g.  100  units. 
200  units)  with  the  sample  sizes  in  the 


proposal  (500  g,  400  units).  As  stated  in 
their  comment,  "One  of  the  operational 
requirements  of  Twin  Qty  Foods,  Inc.  is 
to  hava  each  tola  bin  of  product  b« 
USDA  Grade  Certifiable  (in  our  plants 
proceaaing  under  Continuous  U.S J}J^. 
mapection).  In  ottlar  to  astabliab  a 
grade,  the  U.SJXA.  must  grade  a 
minimum  of  three  samples  per  Lot,  or 
in  this  caae,  per  tote  bin.  When  we  are 
proceaaing  green  beans,  we  fill  a  tota  bin 
(1450  lbs  for  cut  green  beans.  800  Ibe. 
for  sliced  langthwise,  and  800  lbs.  for 
whole  beans)  about  every  5  minutes. 
With  the  defect  grading  sample  size 
twice  as  large  for  cut  and  sliced 
lengthwise  veen  beans,  and  four  times 
larger  for  whole  green  beans,  accurate 
grade  checks  could  not  be  completed  in 
time."  Twin  Qty  Foods  also  opposed 
"small  pieces  and  odd  cuts"  in 
lengthwlaa  style  only,  being  categorized 
as  a  Prerequisite  quality  (actor  in  the 
propoaal,  agreed  with  AFFI  that  "small 
piecaa  andodd  cuts"  in  lengthwise  style 
only  should  be  a  Classified  quality 
factor,  and  the  AQL/Tolerance  for  this 
factor  should  be  in  terms  of  weight  not 
count. 

The  published  proposal  incorporated 
the  poaitiooa  ofboth  canning  and 
beazing  segments  of  the  green  and  wax 
bean  industry.  With  regard  to  NFPA's 
cbnunents,  USDA  agrees  in  principle 
that  AQL's  and  tolerances  found  in  the 
frozen  green  and  wax  bean  standards 
should  be  consistent  with  the  canned 
green  and  wax  beans  standards 
"whenever  possible."  In  practice  there 
will  reasonably  be  certain  differences. 
For  each  point  raised  by  NFPA,  which 
note  instances  where  the  tolenmces  for 
defects  in  the  grade  standards  for 
calmed  green  and  wax  beans  and  the 
proposed  grade  standards  for  frozen 
green  and  wax  beans  differ,  USDA  has 
received  comments  from  AFFI  which 
support  making  these  specific  changes 
in  the  tolerances.  AFFI,  in  these  specific 
instances,  is  favoring  tighter  tolerances 
for  frozen  green  and  wax  beans  than 
those  for  tbe  same  defects  in  the  caimed 
green  beans.  This  is  consistent  with  the 
position  of  the  frozen  food  industry  has 
taken  in  the  past  relative  to  developing 
and  revising  grade  standards. 

Taking  all  the  comments  into  aotxiunt, 
USDA  believes  that  effective  marketing 
of  frozen  bean  and  wax  beans  will  be 
best  served  by  incorporating  the 
provisions  with  respect  the  sample  sizes 
set  forth  in  the  proposed  rule. 

USDA  agrees  with  AFFI's  comment  to 
make  "small  pieces"  a  classified  defect 
with  an  AQL  to  represent  overall  lot 
quality  for  small  pieces  and  has 
incorporated  this  change  in  the  final 
rule.  In  addition  to  this  change,  USDA 
makes  "small  pieces  and  odd  cuts"  in 


French  Style  only  a  classified  dafact 
with  an  AQL  lo  represent  overall  lot 
quality  in  this  rule  as  well. 

Regarding  the  comment  from  Twin 
Qty  Foods,  Incorporated,  they  hava 
adopted  a  sampling  rate  that  is  higher 
than  USDA  mfailmiim  aampling  rates. 
F<Hr  most  of  the  industry,  which  tanda  to 
use  USDA  minimum  sampling  rates,  the 
increased  sample  unit  sizes  would  have 
minimal  impact  while  the  impact  would 
be  greater  on  the  oparatiana  of  a  boaan 
processor  with  higlier  sampling  rates. 
Nonetheless,  for  most  processors,  the 
proposed  change  would  be  beneficial  to 
die  industry  as  a  whole,  and 
accordingly,  it  has  bean  included  in  the 
final  rule. 

USDA  found,  upon  additional  review, 
that  definitions  for  "fUvor  and  odor" 
were  different  in  the  current  grade 
standards  for  canned  and  frozen  green 
and  wax  beans.  USDA  believes 
commodity  graders  and  the  industry 
will  apply  tbe  standards  mora  uniformly 
if  flavor  imd  odor  definitions  are  similar 
for  both  commodities.  USDA  is 
removing  "fairly  good  flavor  and  odor" 
from  the  definitions  of  terms  to  nuke 
the  terms  similar  for  both  agricultural 
products. 

Accordingly,  based  on  oil  the 
information  collected  and  to  promote 
efficient  marketing  of  this  product, 
USDA  revises  the  United  States 
Standards  for  Grades  of  Frozen  Giean 
and  Frozen  Wax  Beans. 

Lial  af  Safajacla  ia  7  CFE  Part  S2 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  Juices, 
Fruits,  Reporting  and  recordkeeping 
requirements.  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  52  is  amended  as 
follows: 

PART  8a-(AMEN0ED) 

1 .  The  authority  citation  for  Part  52  is 
revised  to  read  as  follows: 

AadMtily:  7  U.S.C  1621-1627. 

2.  In  part  52,  Subpart— United  States 
Standards  for  Grades  of  Frozen  Green 
Beans  and  Frozen  Wax  Beans  is  revised 
lo  read  as  follows: 


Qndaa  o«  Froan  Qraan  Baana  and  Ffoosn 

WaxBaana 

Sec. 

52.2321 

Product  deKTiption. 

52.2322 

Styles. 

52.2323 

Types. 

52.2324 

Kind!  of  peck. 

52.2325 

DeRnitioai  oftaims. 

52.2326 

Grades. 

52.2327 

Factors  of  quality. 

52.232* 

Allowances  for  detscts. 
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52.2330 


Sample 
Quality 


requirements  critaria. 


Subpart-UfiHad  9in*«  StMdhnIa  for 

GmSOBB  of  nPOSMI  QlVM  BWMMM 


ISZJOZI    Product daaeripUon. 

Frozen  green  beons  and  frozen  wax 
beans,  hereinafter  called  frozen  beans, 
means  the  frozen  product  prepared  from 
the  clean,  sotmd,  succulent  pods  of  the 
bean  plant.  The  pods  are  stemmed, 
washed,  blanched,  sorted,  and  properly 
drained.  The  product  is  frozen  in 
accordance  with  good  commercial 
practice  and  maintained  at  temperatures 
necessary  for  the  praservation  of  tbe 
product. 

1 82,1312  Slytaa. 

(a)  IVhoie  means  frozen  beans 
consisting  of  whole  pods,  which  sfter 
removal  of  either  or  both  ends,  are  not 
less  than  44  mm  (1.75  in)  in  length. 

(b)  Cut  or  cuts  means  frozen  beans 
consisting  of  pods  that  are  cut 
transversely  into  pieces  less  than  70  mm 
(2.7S  in)  but  not  less  than  19  mm  (0.75 
in)  in  length. 

(c)  Sfiort  cut  or  short  cuts  means 
&t>zen  beans  consisting  of  pieces  of 
pods  of  which  75  percent  or  more  are 
lass  than  19  mm  (0.75  in)  in  length  and 
not  more  than  1  percent  are  more  than 
32  mm  (1.25  in)  in  length. 

(d)  Mixed  means  a  mixture  of  two  or 
more  of  the  following  styles  of  frozen 
beans:  whole,  cut,  or  short  cut. 

(e)  Sliced  lengthwise,  or  French  style 
means  frozen  green  beans  consisting  of 
pods  that  are  diced  lengthwise. 

(82.2323    Typaa. 

The  type  of  frozen  beans  is  not 
incorporated  in  tbe  grades  of  finished 
product,  since  it  is  not  a  factor  of 

3uality.  The  types  of  frozen  beans  are 
escribed  as  round  type  and  Bomano  or 
Italian  type. 

(a)  Round  type  means  frozen  beans 
having  a  width  not  greater  than  IV^ 
times  the  thickness  of  the  beans. 

(b)  Romano  or  Italian  type  means 
frozen  beans  having  a  width  greater  than 
IV^  times  the  thickness  of  the  beans. 

182.2324    NndsolpaGk. 

Tlie  kind  of  pack  of  frozen  beans  is 
not  incorporated  in  the  grades  of 
finished  product,  since  it  is  not  a  factor 
of  quality.  The  lands  of  pack  of  frozen 
beans  are  described  as  reguYar  process, 
extended  blanch  process,  and  special 
pack. 

(a)  Regular  process  means  the  frozen 
beans  are  processed  in  such  a  maimer 
that  the  brighmesa  is  not  aflected  by  the 
process. 


(b)  Extended  blanch  process  means 
tbe  frozen  beans  are  intentionally 
processed  in  such  a  manner  that  the 
brightness  is  affected  by  the  process. 

(c)  Special  pack  means  the  bvzen 
bean  pack  intentionally  contains  beans 
of  two  or  more  varietal  characteristics 
(such.as  a  mixture  of  green  and  wax 
beans). 

{52.2325    DonnmonaolMnm. 

(a)  Acceptable  Quality  Level  (AQL) 
means  the  maximum  percent  of 
defective  units  or  the  maximum  number 
of  defects  per  hundred  units  of  product 
that,  for  the  purpose  of  acceptance 
sampling,  con  be  considered  satisfactory 
as  a  process  average. 

(b)  Blemish — [l]  Minor  blemish  means 
any  unit  which  is  afiected  by  scan, 
pathological  injury,  insect  injury  or 
other  means  in  which  the  aggregate  area 
affected  exceeds  the  area  of  a  circle  3 
mm  (O.IZS  in)  in  diameter  or  the 
appearance  or  eating  quality  of  the  unit 
is  slightly  affected. 

(2)  Major  blemish  means  any  unit 
which  is  affected  or  damaged  by 
discoloration  or  any  other  means  to  the 
extent  that  the  appearance  or  eating 
quality  of  the  unit  is  more  than  slightly 
sfiiacted. 

(3)  Total  blemish  means  the  total  of 
the  major  and  minor  blemishes. 

(c)  Brightness  means  the  extent  that 
the  overall  appearance  of  the  sample 
unit  as  a  mass  is  affected  by  dullness. 
(Applies  to  regular  process  only). 

(1)  Grade  A:  Not  affected. 

(2)  Grade  B:  Slightly  afiiected. 

(3)  Grade  C:  Materially  affected. 

(4)  Substandard;  Seriously  affected. 

(d)  Charoder — {})  Round  type — Green 
Beans — (i)  Good  diameter  means  the 
pods  are  hill  flashed;  after  cooking,  the 
pods  are  tender  and  the  seeds  are  not 
mealy. 

(ii)  Reasonably  good  character  means 
the  pods  are  reasonably  fleshy;  after 
cooking,  the  pods  are  tender  and  the 
seeds  are  not  mealy. 

(iii)  Fairly  good  character  means  the 
pods  have  not  entirely  lost  their  fleahy 
structure;  after  cooking,  the  pods  are 
fairly  tender  and  the  seeds  may  be 
slightly  mealy. 

(iv)  Poor  character  means  the  beans 
fail  the  requirements  for /oiWy  good 
character. 

(2)  Hound  type— Wax  Beons— <i)  Good 
character  means  the  pods  are  full 
fleshed  and  may  show  slight  breakdown 
of  the  flesh  between  seed  cavities;  after 
cooking,  the  pods  are  tender  and  the 
seeds  are  not  mealy. 

(ii)  Reasonably  good  character  means 
the  pods  are  reasonably  fleshy  and  may 
show  substantial  breakdown  of  the  flesh 
between  the  seed  cavitias;  after  cooking. 


the  pods  ore  tmder  and  the  seeds  are 
not  mealy, 

(iii)  Fttirfygood  chonicter  means  the 
pods  may  show  total  breakdown  of  the 
flesh  between  the  seed  cavities  with  no 
definite  seed  (Kicket,  but  stiU  retain 
flesh  on  the  inside  pod  wall;  after 
cooking,  the  pods  are  fairly  tender  and 
the  seeds  may  be  slightly  mealy. 

(iv)  Poor  character  means  the  beans 
fail  the  requirements  fat  fairly  good 
character. 

(3)  Romano  or  Italian  type — (i)  Good 
character  means  the  pods  nave  a  full 
inner  membrane,  typical  of  the  variety 
and  are  tender  ai^er  cooking. 

(ii)  Reasonably  good  character  means 
the  pods  have  a  reasonably  well 
developed  iimer  membrane  and  are 
reasonably  tender  after  cooking. 

(iii)  Fairly  good  character  means  the 
pods  may  lack  an  inner  membrane;  and 
are  fairly  tender  after  cooking. 

(iv)  Poor  character  means  the  beans 
fail  the  requirements  for  fairly  good 
character. 

(e)  Color  defective  means  a  unit  that 
varies  markedly  from  the  colpr  that  is 
normally  expected  for  tbe  variety  and 
grade. 

(0  Defect  means  any  nonconformance 
of  a  unit  of  prtxiuct  frtim  a  specified 
requirement  of  a  single  quality 
characteristic 

(g)  £xtnineous  vegetable  material 
(EVM)  means  harmless  vegetable 
material  (other  than  the  bean  pods) 
including,  but  not  limited  to,  stalk,  vine 
material,  [vine  material  with  stem(s) 
attached),  leaves  of  the  bean  plant,  and 
leaves  or  portions  of  other  harmless 
plants. 

(h)  Fiber — (1)  Edible  fiber  means  fiber 
developed  in  the  wall  of  the  bean  pod 
that,  after  cooking,  is  noticeable  upon 
chewing,  but  can  be  consumed  with  the 
rest  of  the  bean  material  without 
objection. 

(2)  Inedible  fiber  means  fiber 
developed  in  the  wall  of  the  bean  pod 
that,  after  cooking,  is  objectionable  upon 
chewing  and  tends  to  separate  from  the 
rest  of  the  bean  material. 

ii)  Flavor  and  odor.  Good  flavor  and 
odor  means  the  product,  after  cooking, 
has  a  charactetistic  green  been  or  wax 
bean  flavor  and  odor  typical  of  the 
varietal  type  and  is  free  from 
objectionable  flavors  and  odors. 

(j)  Mechanical  damage  means  a  uiut, 
in  all  styles  except  French,  that  is 
broken  or  split  into  two  parts  (equals  1 
defect),  is  crushed,  or  is  damaged  by 
mechanical  means  to  such  an  extent  that 
theappearonce  is  seriously  afiected;  and 
for  whiale  and  cut  styles  has  very  ragged 
edges  that  are  greater  than  8  mm  (Via 
in). 
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(k)  Short  piece  means  s  unit  in  cut 
style,  that  is  less  than  13  mm  (0.50  in) 
in  length,  and  a  unit  in  whole  style  that 
is  less  than  44  mm  (1.75  in)  in  length, 
measured  along  the  Iraigest  dimension 
parallel  to  the  been  suture' line. 

(1)  Sing/e  sample  unit  means  the 
amount  of  product  specified  (500  gnuiis 
for  French  style  and  400  units  for  all 
other  styles)  to  be  used  fw  unofficial 
inspection.  It  may  be: 

(1)  The  entire  contents  of  a  cantainer; 

(2)  A  portion  of  the  contents  of  a 
container  or 

(3)  A  combination  of  the  contents  of 
two  or  more  containers. 

(m)  Sloughing  means  the  separation  of 
the  outer  surfece  layer  of  tissue  from  the 
pod. 

(n)  SauM  pieces  and  odd  cuts,  in 
French  style  only,  mean  pieces  of  pod 
less  than  19  mm  (0.7S  in)  in  length  or 
pieces  of  pod  not  conforming  to  the 
normal  appearance  of  a  siioad 
lengthwise  bean  unit 

(o)  Stem  means  any  part  or  portion 
(loose  or  attached)  of  the  hard  or  tough 
fibrous  material  that  attaches  the  been 
pod  to  the  vine. 

(p)  7'oferance  meens  the  percentage  of 
defective  units  allowed  for  each  quality 
factor  for  a  specified  sample  size. 

(q)  Unit  means  a  bean  pod  or  any 
individual  portion  thereof. 


%staaaa 

(a)  U.S.  Grade  A  is  the  quality  of 
frozen  beans  that: 

(1)  Meets  the  following  prerequisitw 
in  which  the  beans: 

(i)  Have  similar  varietal 
characteristics  (except  special  packs); 

(ii)  Have  a  good  flavor  and  odor: 

(iii)Have  a  good  overall  brightness 
that  is  not  a%cted  by  dullness  (regular 
process  only);  and 

(iv)  Are  not  materially  affected  by 
sloudiing. 

(2ris  within  the  limits  for  defects  as 
specified  in  Section  52.2328,  as 
applicable  for  the  style. 

(b)  V.S.  Grade  B  is  the  quality  of 
frozen  beans  that: 

(1)  Meets  the  following  prerequisites 
in  which  the  beans: 

(i)  Have  similar  varietal 
<jiaiactsristics  (except  special  packs): 

(ii)  Have  a  good  flavor  and  odor; 

(ill)  Have  a  reasonably  good  overall 
brightness  (regular  process  only):  and 

(iv)  Are  not  materially  afiected  by 
sloughing. 

(2)  Is  within  the  limits  for  defiacts  as 
specified  in  Section  52.2328,  as 
applicable  for  the  style. 

(c)  U.S.  Grade  C  is  the  quality  of 
frozen  beeiu  that: 

(1)  Meets  the  following  prerequisltas 
in  which  the  beans: 

(i)  Have  similar  varietal 
characteristics  (except  special  packs); 

(ii)  Have  a  good  flavor  and  odor. 


(iii)  Have  a  foirly  good  overall 
brightness  (regular  process  only);  and 

(iv)  Are  not  seriously  aBadsd  by 
sloughing. 

(2)  Is  within  the  limite  fior  detscte  as 
specified  in  Section  52.2328,  as 
applicable  far  the  style. 

(d)  Substandard  is  the  quality  of 
frozen  beans  that  tail  the  requirements 
of  U.S.  Grade  C 

IBZ.2327    Factors otquaNty. 

The  grade  of  frozen  beans  is  based  on 
requirements  for  the  following  quality 
hctora: 

(a)  Prerequisite  quality  factors.  (1) 
Varietal  characteristics  (except  special 
packs); 

(2)  Flavor  and  odor; 

(3)  Brightness  (regular  process  only); 
and 

(4)  Slou^iing. 

(b)  Oassified  quality  factors.  (1) 
Extraneous  vegetable  material  (EVM): 

(2)  Stems; 

(3)  Major  blemishes; 

(4)  ToUl  blemishes: 

(5)  Mechanical  damage; 

(S)  Short  piacss  (Cut.  Whole  Style); 

(7)  Small  pieces  and  odd  cuts  (Ftench 
Style); 

(8)  Color  dsfectivea; 
(g)  Character 

(10)  Inedible  fiber;  and 

(11)  Edible  fiber. 

181,2328    AllosMioaatardsfscts. 


Table  (— 4>rerequisite  Factors  fan  Frozen  Green  Beans  and  Wax  Beans' 


Facton 

QtadeA 

GradsB 

GradeC 

VwMil  chvaolBiMcs  .„-„...__„ 

Sindar -    .        

Good 
Goad 
Not  mlaiWIy  anselsd 

Simiw  .„.  

Good 

nsMonatity  good 

Not  mMsriHy  iHWiM . 

SMtar. 
Good. 

StougMng 

Fak^good. 
NMsariouiiyansctod. 

^  DotBcnwiBd  oonlsirwf -^ly-oonMirwr. 

Table  II.— Acceptance  Numbers  for  Whole,  and  Cut  Style  Frozen  Green  Beans  and  Wax  Beans  (Grade  A) 


.Siinpla  l.ln*f  «  ^fniplif  l>id>  .Sir«    

1x400 

1.5x400 

3x400 

Sx400 

13x400 

21x400 

29x400 

(Mt  Of  Prnliii     ,    ,           

<400 

>eoo 

laoo 

2400 

S3X) 

8400 

11600 

TOL 

AQL» 

QualfytacKn 

Aooefilwice  vurben 

0.2S 

0.162 

ffrwwnn  V*oitMDe  MMminI 

2 

2 

4 

-> 

13 

19 

26 

0.75 

0.58 

Stoma 

5 

8 

11 

20 

38 

60 

81 

1.25 

1XB 

Maior  Blaniishes  

7 

10 

18 

33 

66 

101 

136 

3.75 

3J0 

Tow  BienMiss  (Maior  *  MknO 

18 

27 

50 

94 

193 

304 

415 

3.00 

2.60 

Mecliartcal  Dairaga  

16 

22 

40 

75 

154 

242 

330 

20.00 

19.10 

Short  Piaoes.  Wtide  Style 

88 

130 

251 

490 

1040 

1664 

2285 

8.50 

7.90 

Short  Pieces,  Cut  Siyts 

41 

SO 

111 

212 

444 

708 

986 

1.75 

1.48 
0.05 
5.00 

FrfUmn^ 

10 

1 
27 

14 

1 

30 

25 

2 

73 

45 

3 
138 

91 

S 

286 

142 

7 

454 

193 

0.10 

InartHaFWv           

10 

5.50 

Cnlnr  Oeftidvas 

620 

10.75 

10.10 

C»i»BCler— "B-  .    .               _    _ 

SO 

72 

138 

268 

661 

864 

1225 

I.2S 

1.02 

Chwcler— -C-  .    _         ._   . 

7 

10 

18 

33 

66 

101 

136 

0.10 

0.06 

CharKlar-"SS*r 

1 

1 

2 

3 

5 

7 

10 

<  For  unoMcial  sainptes.       '  For  use  with  smatoofMnersizea  only.       >  AOL  cakuMsd  from  lolsrence  (TOL)  at  5200. 
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Table  IIa.— acceptance  Numbers  for  Whole,  and  Cut  Style  FRn7FN  Green  Beans 

AND  Wax  Beans  (Grade  B) 

Sanfiie  UnHs  x  Sairple  Unit  Size  ..„     

1x400 

1.5x400 

3x400 

6x400 

13x400 

21x400 

28x400 

Units  o(  Product  .  

'400 

2600 

1200 

2400 

5200 

8400 

11600 

TOL 

AOL' 

.50 

0.366 

1.50 

1.25 

2.S0 

2.17 

6.75 

620 

6.00 

5.50 

N/A 

N/A 

12.S0 

11.80 

4.50 

4.00 

1.50 

1.25 

10.75 

10.10 

N/A 

N/A 

10.75 

10.10 

1.25 

1.02 

QuaMy  (actors 


Aoceptonce  lunbois 


Extraneous  Vegetable  Matsrial  „. 

Stems _ 

Ma|or  Blamishes  .„ 

Total  Blemiaties  (Major  +  Mkvx) 

Mechanical  Damage  

Short  Pieces.  Whole  Style 

Stnrt  Pieces,  Cut  Style 

EdMe  Ffcef 

Inediite  Fiber . 

Colof  Defectives 

Chafacter —  "6"  .. — ». — . 

Chararter—  X" . 

Characler—  "SStcT 


3 

8 
13 
33 
30 
HIA 
58 
22 

8 

SO 

N/A 

SO 

7 


4 
12 
19 
47 
42 

N/A 
84 
32 
12 
72 

N/A 
72 
10 


8 
21 
34 
88 

79 
N/A 
160 

59 

21 
138 
N/A 
138 

18 


13 

39 

64 

169 

151 

HIA 

309 

112 

39 

266 

N/A 

266 

33 


26 

78 
130 
3S2 
314 
N/A 
6S2 
232 

78 
561 
N/A 
561 

66 


40 
122 
204 

496 
N/A 
1040 
368 

122 
884 
N/A 
894 
101 


S3 
186 
278 
763 
680 
N/A 

1426 
500 
16S 

1225 
N/A 

1225 
136 


'  For  unofficial  samples. 

'For  use  with  smal  conlainar  sizes  only. 

3  AQL  calculaiad  from  tolerance  (TOL)  at  5200. 


Table  IIb.— Acceptance  Numbers  for  Wihole.  and  Ci;t  Style  Frozen  Green  Beans  and  Wax  Beans  (Grade  C) 


Sample  Units  x  Sample  Un»  Size _ 

1x400 

1.5x400 

3x400 

6x400 

13x400 

21x400 

29x400 

Units  of  Product 

'400 

2600 

1200 

2400 

5200 

8400 

11600 

TOL 

AQL» 

Quaitytactora 

Acceptance  numbere 

1.00 

0.80 

6 

B 

IS 

26 

52 

60 

108 

3.00 

2.60 

Stem 

16 

22 

40 

75 

154 

242 

330 

3.75 

3.30 

Major  Blamishes  

19 

27 

SO 

94 

193 

304 

415 

12.75 

12.00 

Total  Blemishes  (Major  *  IMior)  

58 

85 

162 

314 

683 

1067 

1449 

10.75 

10.10 

Mechanical  Damage  

50 

72 

138 

268 

561 

894 

1225 

N/A 

N/A 

Short  Pieces,  VWhole  Styie 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

1825 

17.40 

Short  Pieces.  Qui  Style 

82 

119 

230 

448 

950 

1519 

2085 

850 

7.90 

EdUs  Fiber 

41 

SS 

111 

212 

444 

706 

966 

3.75 

3.30 

Insdble  Fibef 

19 

27 

50 

94 

193 

304 

415 

17.75 

16.90 

Color  Defecdvea 

80 

116 

224 

436 

923 

1478 

2027 

N/A 

N/A 

Characler— "ff- ..... 

N/A 

N/A 

N/A 

NTA 

N/A 

N/A 

N/A 

N/A 

N/A 

Chaiactor— "C- 

N/A 

N/A 

N/A 

NIA 

N/A 

N/A 

N/A 

10.75 

10.10 

Character-'SSld- 

SO 

72 

138 

268 

561 

884 

1225 

'  For  unofficial  samples. 

2  For  use  Kith  smal  conlainar  sizes  only. 

>AQL  caiculaled  trom  tolerance  (TOL)  at  5200. 


Table  III.— Acceptance  Numbers  for  Short  Cut,  and  Mixed  Cut  Style  Frozen  Green  Beans  and  Wax  Beans 

(Grade  A) 


SanfUe  Units  x  Sample  Unt  Size 

1x400 

^JSxAao 

3x400 

6x400 

13x400 

21x400 

29x400 

'400 

2600 

1200 

2400 

5200 

8400 

11600 

TOL 

AQL> 

QuaWy  (Bdors 

Acceptance  numbers 

0.2S 

0.162 

Exnneous  Vegslabte  Malsrtal 

2 

2 

4 

7 

IS 

19 

26 

0.75 

0.58 

Stoma 

5 

6 

11 

20 

38 

60 

81 

1.2S 

1.02 

M^  Blemishes 

7 

10 

18 

33 

65 

101 

136 

3.75 

3J0 

Total  Btemishes  (Mi^ar  *  Minor)  

19 

27 

SO 

94 

193 

304 

415 

3J10 

2.60 

Mechanical  Damage  

18 

22 

40 

75 

154 

242 

330 

1.75 

1.48 

EdUe  Fiber _ 

10 

14 

25 

45 

91 

142 

193 

0.10 

0.05 

1 

1 

2 

3 

5 

7 

10 

6SD 

5.00 

Color  Defectives __: 

27 

39 

73 

138 

288 

464 

620 

ia.75 

10.10 

Chaiadsf— "B" 

50 

72 

138 

266 

561 

894 

1225 

1.25 

1.02 

fUMr»*r— "0"     

7 

10 

18 

33 

65 

101 

136 
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0.10       OJOS 


J lL 


A. 


A. 


10 


1  Por  imoMcial  MRBlM. 

'Fof  uM  wNh  OTNB  oonliiMf  fliZM  only. 

> AOL  r*»tmi\ *m  toiwince  (TOL) »  5200. 

Table  Ula— Acceptance  Numbers  for  Short  Cut.  and  Mkeo  Cut  Stvie  Frozen  Grebo  Beans  and  Wax  Beans 

(Grade  B)  -     . 


Sanpl*  unti  X  SampI*  Una  Sb* . 


1x400 


1.5x400 


SMOO 


13x400 


21x400 


Unto  oi  Product 


<400 


>aoo 


1200 


2400 


S200 


8400 


11600 


TOL 

AOL' 

Qurilytacton 

Aoo^iMnM  MinlMfi 

aso 

150 

ojas 
12 

&20 
550 
*M 
1JS 
10.10 
WA 

laio 

1JB 

Etkwma  VagaHHs  UMartil 

3 

8 
13 
33 
30 
22 

8 

io 

WA 

so 

7 

-      4 
12 
19 
47 
42 
32 
12 
V          72 
WA 
72 
10 

8 

21 
34 

88 
79 
60 

21 
138 
WA 
138 

18 

13 

30 

64 

160 

151 

112 

36 

268 

NIA 

268 

33 

28 

78 
130 
382 
314 
232 

78 
581 
NIA 
681 

66 

40 
122 
204 
688 
488 
388 
122 
804 
N/A 
684 
101 

63 
166 

250 

Mi^y  niTMit  

278 

&00 

ToMBk>nWin(M4ar»Mb») 

783 

680 

4J0 

Rllti4*R1rff 

500 

1J0 

laTs 

N/A 

ia75 

1.25 

kwttiFtar 

Gotor  DalKtMi                         — ... 

aimcm--"B- 

OwacJar— -C-  

aimclar--S8kr  .- 

166 
1225 

N/A 
1225 

136 

<  For  unaSkW  MRBla*. 

'For  UN  iMi  MRM  oonMnor  aizM  only. 

>  AOL  cUcUMid  ton  lotwinc*  (TOL)  at  S20a 

Table  Ills.— Acceptance  Numbers  for  Short  Cur,  and  Mixed  Cut  Style  Frozen  Greb<  Beans  and  Wax  Beans 

(Grade  C) 


"fff^Ht  ^  WH  '  S«n*t  t)r»  I"** 

1x400 

1.5x400 

3x400 

8x400 

13x400 

21x400 

29X400 

^Mknf  Prmkirn 

<400 

*600 

1200 

2400 

5200 

8400 

11600 

TOL 

AQL» 

QuMiylKkira 

AoooplMioa  numban 

1J0 
3^ 

0.80 
2.80 
3J0 
7JB0 

10.10 
7M 
3J0 

16.98 
WA 
WA 

10.10 

.<IMna                                               

8 

48 
19 
41 
SO. 

41 
19 
60 
NTA 
NM 
68 

8 

22 

27 

se 

72 
SB 

27 

lie 

N» 

NIA 

72 

15 

40 

60 

111 

138 

111 

50 

224 

WA 

NM 

138 

28 

76 

94 

212 

288 

212 

94 

436 

tUA 

NIA 

268 

52 
154 
193 
444 

661 
444 

183 
923 
N/A 
NIA 
581 

80 
242 
304 
706 
894 
708 
304 
1478 
NIA 
N/A 
804 

108 
330 

3.75 

H^mtfnfffw«           

416 

8.50 
10.76 

Mifliaiiiriil  n«n^|a 

086 

1225 

850 
3.75 
17.75 

EdUa  Fftar 

kiadUa  Ffew           

Cntnf  Pifirti'M    < 

966 

415 
2027 

WA 

WA 

ia725 

CharacMr^-B- _ 

ChawcMr— -C-- 

OmmMf-Saw 

N/A 
NIA 
1225 

'  For  unoMfcialsanBtn. 
iVMioony 


■  only. 
)(TOL)alS20a 


Table  rv— Acceptance  Numbers  for  Frbich  Style  Frozen  Green  Beans  and  Wax  Bews  Gfmoe  A 


SampiaUrtlaxSaMplaUnilSfea      

1x200(2.5 

15x200912.5 

3y200wg5 

ex20o>2£ 

1340045 

21X20QX.5 

2M)0k.S 

aama  ol  PiwJurt  — .    

'500 

»750 

1500 

3000 

6600 

10600 

14500 

TOL 

AOL> 

Ouanyiackm 

Aoooplanoa  nunbaia 

0.26 

aiS3 

E»>«wou»  Viimtili 
Malanri(N&ol   ' 

Ptacea) 

1 

1 

2 

'    4 

7 

10 

14 

a75 

0541 

SIma  (Na  of  MMna) 

3 

4 

6 

11 

20 

30 

4t 

126 

0l981 

MaiorOanMias 

(aama) 

10 

15 

25 

43 

83 

128 

170 

250 

2.06 

ToM  Btomiahaa 
((Grami)Maior« 

Mmorl  .   

18 

26 

45 

83 

163 

253 

343 

10X> 

9.0 

SnatpiecaaaaM 

culs(Gfara)  .      „ 

83 

68 

166 

313 

848 

1025 

1400 
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5H) 

4.60 

Color  Oetocivai 
(Qiama) 

N/A 

N/A 

Charadai^-B- 
(Gw~) 

6.75 

eJX) 

Charaelaf-"C" 
(Qnm) 

1.75 

1.40 

Oiaractai^-SSkr 
(Qfami)  -....-.„.„ 

38 

NIA 
45 
13 


SO 

WA 

83 

18 


96 
N/A 
115 

38 


175 

N/A 

215 

66 


368 

N/A 
440 

lis 


N/A 


178 


788 

NIA 
945 
240 


<  For  unoMdal  aamplas. 

'  For  uia  wWi  smal  oonlainar  lizaa  only. 

>  AOL  calcuMad  ftom  Maranca  (TOL)  al  260a 


Table  IVa.— Acceptance  Numbers  for  French  Style  Frozen  Green  Beans  and  Wax  Beans  (Grade  B) 

Saifila  Unl*  X  Sanpla  Unt  Siza  

.1x200x25 

1.5x200x2.5 

3x200x2.5 

6X200K2.S 

13x200(2.5 

21x200x2.5 

'600 

*7S0 

1S00 

3000 

6600 

10600 

14660 

TOL 

AQL> 

QuaMyla(X)ra 

Aoosptsnofl  niMwCfs 

0.50 

0.325 

Exkanaous  VegalMile 
Malarial  (Na  of 

Plaoaa) . 

2 

2 

.4 

7 

13 

20 

26 

150 

1.16 

Stama  (No.  ct  tarn) 

5 

6 

11 

20 

39 

80 

81 

2.S0 

2.06 

M^orBlanMies 

(Grama) 

18 

25 

45 

S3 

163 

263 

343 

3.75 

53.20 

Totfll  Btefiiistws 
[(Qrwns)  M^y  * 

Mhnr]  

25 

38 

65 

120 

245 

383 

520 

15J) 

13.9 

Smtf  piacas  &  odd 

cult  (Grama) 

90 

,        128 

243 

465 

978 

1563 

21 25 

10.76 

9J0 

Color  Datodivaa 

(G«n») 

68 

96 

178 

338 

703 

1113 

1520 

NIA 

N/A 

Charactar— "8" 

N/A 

N/A 

N/A 

NIA 

N/A 

N/A 

N/A 

20X0 

ISJO 

Chaiacler— X- 

(Qnma) 

118 

168 

320 

620 

1305 

2078 

2848 

5.50 

4.80 

aiaraclBr--SS«r 

(Grama) 

38 

SO 

96 

176 

356 

S63 

766 

<  For  umfficial  aamplaa. 

'For  usa  wilh  smal  container  sizes  only. 

>  AOL  cataialed  from  Meranca  (TOL)  at  2600. 

Table  IVb.— Acceptance  Numbers  for  French  Style  Frozen  Green  Beans  and  Wax  Beans  (Grade  C) 


Sample  UmisxSmpts  Unit  Size  

1x200x2.5 

1.5x200x25 

3x200x2.5 

6x200x25 

13x200x2.5 

21x200x25 

29x200x2.5 

Grams  ol  Product _ 

'500 

'750 

1SO0 

3000 

6500 

10600 

14500 

TOL 

AOL' 

Quality  lectors 

Aoc6pl8nc6  nunfnsfv 

1.00 

0.733 

Exkanaous  Vegetable 
Maaadal(Nao( 

Piacaa) 

3 

4 

8 

13 

26 

40 

53 

3J10 

2  JO 

Stams  (No.  o(  stems) 

8 

12 

21 

38 

78 

122 

16S 

3.n 

3.20 

imVOr  UNfTlBnOB 

(Grams) 

25 

38 

65 

120 

245 

383 

520 

10.75 

9.80 

Total  Btennhes 
((Qnms)Major^ 

Mhorl  _      .. 

68 

96 

178 

338 

703 

1113 

1520 

20O 

18.8 

Smal  pieces  ft  odd 

cuts(Gt«ns) 

118 

188 

320 

620 

1306 

2078 

2848 

17.75 

16.60 

Color  Detactves 

(Qram^  . — . 

105 

150 

265 

SSO 

1158 

1843 

2523 

N/A 

N/A 

Charadsf^-B- 

(Qrams) 

N/A 

N/A 

N/A 

N/A 

NIA 

N/A 

N/A 

N/A 

N/A 

. 

(Grain« 

WA 

NIA 

N/A 

N/A 

N/A 

N/A 

N/A 

12.50 

11.50 

(Grama) .... 

75 

108 

206 

380 

813 

1293 

1788 

<  For  unofficial 
'Forusawiltisir 
>AOL  calcuMad 


container  sizes  only, 
from  toierance  (TOL)  at  2600. 
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The  sample  alze  ueed  to  detennine 
whether  the  lequiramenu  of  thew 
ttaodarda  •!•  net  ihall  be  ■■  (padflad 
In  the  ampUna  pkos  and  pnioadans 
ooDlained  1b  $f  52.1  through  52.83. 


(a)  Lol  inspection.  A  lot  of  bomn 
beana  U  oonaidarad  u  meeting  the 
raquinmaBtt  for  quality  it 

(1)  The  paenquiaite  iMniirement* 
qiedfiad  in  $  52.2328  and  §  5X2328. 
Table  I,  aie  mat;  and 

(2)  None  of  the  allowaocaa  for  the 
individual  quality  factaia  apedfled  in 
Tablaa  n.  Da,  lib,  m.  ma,  nut,  IV,  IVa, 
and  IVb  of  $52.2328,  aa  appUcritla  tot 
the  rtyle.  are  exceeded. 

(b)  Siqgto  aompifo  luft.  Bach  unoffldal 
ample  tmit  tubmittad  for  qneiity 
evahiatiaii  will  be  treated  individually 
and  is  considered  aa  meeting  the 
raquirementa  for  quality  if. 

(1)  The  praraquiaite*  requirements 
spadiled  in  S  52.2328  and  $  52.2328, 
Table  L  an  met:  and 

(2)  The  Acceptable  Quality  Levala  in 
Tables  II.  Da.  Db,  m,  ma.  OB),  IV,4Va, 
and  IVb  of  $  52.-2328,  as  applicable  for 
the  style,  en  not  exceeded. 

DiMk  July  11.  ISM. 
BakMCKMBBjr. 

Uneter.FmHaad  VsyrtoMeOMWeai. 
[FR  Doc  a6-lSire  FIM  7-1s-M:  S.-45  ami 
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Ranioval  of  ttw  **ChMaa  Ataniata 
rTvOucv^  BpaomCflDona  rTOn  TO 


oamCT.  Food  and  Consumer  Service, 
USDA. 

ACTION:  Final  rule. 


T:  This  final  rule  eliminates  the 
spedflcations  governing  the  use  of 
"Cheese  Altenuts  Products"  in  the 
National  School  Lunch  Pragnm  (NSLP). 
The  removal  of  theee  spedficatimu 
should  enable  the  food  industry  more 
freedom  to  produce  cheese  subctitute 
products  for  use  in  the  NSLP  while 
maintaining  program  nutrition 
standard*  through  reliance  on  existing 
Food  and  Drug  Administration  rule*. 
ffraCTWE  DATI:  July  19. 1998. 
FOH  FUNTHEM  ■ITOWM'nOW  CONTACT: 
Ms.  Marion  Hinners.  (703)  305-2558. 


J10N: 


TUs  flnal  rule  haa  bean  dalandned  to 
be  not  significanl  far  puiposa*  of 
Executive  Order  12886  and,  thtiafore, 
haa  not  been  iwiewad  by  the  OIBoe  mT 
Msnapmant  and  Budget 

tagnlaliwy  Flaiaflky  Ad 

This  final  lula  has  faetn  reviewed 
with  regard  to  die  lequirements  of  the 
Raguktoiy  Flexibility  Act  (S  U.S.C  801 
through  812).  The  Administrator  of  the 
Food  and  Consumer  Senrice  has 
detenninad  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  antitiee. 
There  are  currently  inirer  than  ten 
nompaniee  peitidpeting  in  the  Child 
Nutiitiao  Pmpams  (CNPs)  afiscted  by 
this  rsguletioa.  bi  addition,  the  removal 
of  this  rsgidation  is  expected  to  reduce 
the  tegulatoiy  burden  on  all  companies 
producing  s  cfaaeee  alternate  type 
product  and  allow  the  uae  of  a  wider 
variety  of  products  than  currendy  can 
be  uaed  in  the  a<IPs. 

Catagary  of  Federal  Daaaaatlrc 


The  National  School  Lundi  Program 
and  the  Summer  Food  Service  Program 
for  Qdldran  are  listed  in  die  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.555  and  10.SS9,  respectively,  and  are 
sub(sct  to  the  provisions  of  Bxecutivs 
Ordiar  12372  which  requires 
intergovammaBtal  ooiuultation  with 
State  and  local  officials.  (7  CFK  part 
3015.  subpart  V  and  final  rule  ralstsd 
notice  at  48  nt  28112,  June  24, 1983.) 

ExacBliva  Order  mn 

This  flnal  rule  has  bean  taviawad 
undsir  Executive  Order  12778,  Civil 
Juatica  Raibrm.  This  final  rule  is 
intended  to  have  preemptive  eSsct  with 
respect  to  any  State  or  local  laws, 
ra^ilations,  or  policies  which  conflict 
with  its  pravisions  or  would  otherwise 
impede  its  full  implementation.  Thia 
final  rule  ia  not  intended  to  have 
retroactive  eSact  unless  spadfied  in  the 
ESiBctive  Date  section  of  tnis  preemble. 
Prior  to  any  judidal  challenge  to  the 
proviaions  of  this  final  rule  or  the 
applicatioo  of  the  provisions,  all 
applicable  sdministiative  procedures 
must  be  exhausted. 

InfacmaUaa  CoUactian 

This  flnal  rule  '*'"'«'"«  no  new 
informatian  collection  requiiements 
Hdiich  are  subbed  to  leviaw  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  irf  1960 
(44  U.S.C  Chapter  35). 


Qisese  alternates  are  uaed  primarily 
aa  economical  replacements  for  natural 
or  processed  rhwiee  in  the  National 
School  Lunch  Program  (NSLP).  Cheese 
sltsmates  aia  a  deas  of  products 
currently  requiiad  to  be  made  from 
convantional  inmadiants  which  must 
meet  nutiitianar*nd  physical 
specifications  set  faith  hi  the  NSLP 
regulations  in  7  CFIl  part  210,  Appendix 
A— Alteroate  Fooda  lor  Maals  (appendix 
A  to  part  210)  in  order  to  be  usad  as  a 
food  component  oontributtng  to  the 
NSLP  meal  pattsrna. 

The  Department  published  a  propoaed 
rule  to  lamova  the  "Qieeae  Alternate 
Products"  spedflcations  from  the  NSLP 
in  the  Federal  Isglalsr  on  September 
27, 1095  (80  PR  40807).  The  Depertmoot 
accepted  comments  on  the  proposal 
until  November  13, 1995.  (tee 
commantar  requested  sn  extension  of 
the  comment  period.  A  subeequent 
Federal  Kegiaiar  publication  on 
November  27. 1905  (60  FR  58252) 
reopened  the  comment  period  until 
December  27. 1995. 

PCS  racsivsd  a  total  of  25  comments 
on  the  proposed  rule.  Five  comments 
wera  from  the  state  or  federal 
government  agencies,  five  were  from 
School  Food  Authoritias,  six  were  from 
private  companies  and  nine  were  from 
trade  assodstion*.  Eighteen  commenters 

were  generally  suppMive  of  FCS      ' 

proposals:  five  of  thoee  were  from 
private  industry  and  six  from  trsde 
otganizatians.  Seven  commentere 
opposed  or  advocated  ma)or  changes  to 
the  propoeaL  Of  these  seven,  two  were 
trade  orgenizationa  for  daily  interests 
and  one  was  a  private  manufacturer. 

Commenters  who  supported  the 
l»ojpoeal  dted  poaitive  Aiangas 
inchiding  that  me  propoaal  would:  (1) 
Allow  use  of  akamate  protein  sources, 

(2)  provide  mora  flexibility  in  meeting 
the  Dietary  Guidelines  for  Americans, 

(3)  reduce  food  costs,  (4)  increase  the 
number  of  products  available,  (5)  allow 
for  more  consistent  between  the  food- 
besed  and  nutrient-besad  menu 
planning  systems  used  in  the  NSLP,  (6) 
increase  availability  of  lower  fat  and 
lower  saturated  fat  products,  (7)  reduce 
regulatory  bunien,  (8)  eliminata  costly, 
lengthy  product  evahiattons  on  the  part 
of  industry,  (9>  incraaae  pioducta  for 
vagBlaiians  and  individuals  with  dairy 
produd  allargiaa,  (10)  allow  far 
leductioa  in  cholnrterol  and  calories 
and,  (11)  allow  for  the  protein 
digestibility-ciBrecled  amino  add  scon 
for  aaeeaaing  protein  quality. 

The  negative  comments  were  veried. 
One  of  the  government  commenters  was 
concerned  about  the  nutritional  imped 
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of  this  change,  particularly  the  reduced 
zinc  adsQiptian  if  more  phytats- 
containing  fooda  (e.g  soy-based  cheese 
substitulas)  tvsre  used.  PCS  doee  not 
antidpate  that  removal  of  the  dieeae 
aharnate  specifications  will  cause  use  of 
cheeee  substitutas  to  incieese  to  the 
extent  diat  the  bioavailability  of 
nutrients  such  as  zinc  will  be 
cammomised. 

A  Sdiool  Food  Audiority  commented 
that  the  nutritional  quality  and  physical 
chaiaderistics  of  substitute  cheese 
would  be  infarior  to  natural  cheeae  and 
that  a  sodium  level  Aould  be  spedfied 
because  cfaaeee  substitutee  generally 
have  a  hi|jiar  *~""'"  level  Food  and 
Drug  Administration  (FDA)  labeling 
regulations  (21  CFR  101.3)  require 
[Hoducts  labeled  as  "substitutes"  (e.g., 
cheeee  substitutes)  to  be  "not 
nubtitianally  inferior"  to  the  produd  for 
which  they  substitute  (e.g.,  cheese).  As 
noted  in  iixe  propoeed  rule,  PCS  is 
adding  "dxeese  substitutes"  to  the  Food 
Buying  Guide  for  Child  Nutrition 
Propams  (FBG),  Program  Aid  Number 
1331.  Schools  and  PCS  uae  the  FBG  to 
detaiuiine  what  meal  components  are 
reimbursable  for  schools  using  food 
based  menu  planning.  Thus  the 
Indusion  In  the  FBG  of  cheeee 
substitutes  should  help  insure  that 
nutritional  quality  is  maintained,  since 
items  labeled  as  cheeae  substitutss  must 
be  "not  nutrtticnally  infarior"  to  cbeeso. 
Moreover,  ssction  9(f)  of  the  National 
School  Lunch  Ad  (42  U.S.C  1758(01 
requires  that  sdiool  meals  meet  the 
Dietary  Guidelines  for  Americans 
(Dietary  Guidellnea),  (ointly  published 
by  the  Department  of  Agriaitture  and 
the  Depeitment  of  Healm  and  Human 
Services.  The  Dietary  Guidelines 
provide  for  moderating  sah  and  sodium 
intake,  and  adiools  an  siqiacled  to 
comply.  As  has  always  been  true, 
adioiola  muat  make  the  final  dedsion  on 
what  to  buy  faeaed  on  good  menu 
planning  predioaa  as  well  as  Oavor, 
functional  characteristics,  snd  student 
aooepiaBoe.  Schools  electing  to  use  a 
hi^Mr  sodium  cheese  substitute  can. 
and  diould,  leduo*  the  sodium 
contiibuted  to  the  meal  fcaaa  other 


TVede  asanrlattoN  and  prieala 
industry  f  <»aisiilsi  s  gaanally  agaed 
that  PCS  should  aliaiinat*  As  cnnant 
ra^ainaaaM  that  ckaaea  aksnataa  MMl 
ba  uaed  in  caaMMttaa  «ilk  at  kaal  SO 


taiiassl 
.OMSckaoiraod 
AthBtiqrlliHM*tlfalai 
akaNld  ha  saMtead  la  kelp  I 
aiaimiaillBmillji 

I  alekaaaa  aiAaiiMaa.  PCS 
iWiail  tssHlinaaiW 


maintained  by  the  FDA  standard  and 
that  the  phyaical  propertias  will  not 
vary  apptedably  from  cunsot  cheeae 
substitutea,  since  their  marintplace 
acceptability  is  partly  a  function  of 
these  properties. 

One  private  industry  commenter  was 
against  the  proposal  because  of  the 
poesibility  for  abuse  by  manufacturers 
to  supply  infarior  diease  produds.  PCS 
believes  manufactuien  will  have  no 
increaaed  qipoftunity  for  abuse  beyond 
their  opportunity  in  the  current 
approval  system.  As  stated  above,  the 
nutritional  integrity  of  a  cheese 
substitute  is  maintained  tbirmgh 
compliance  with  FDA  requirements  and 
by  indusion  of  FDA  Ubetod  cheeae 
substitutes  in  the  FBG.  Further,  PCS 
believes  that  the  functioiiality  of  cheese 
substitutes  will  alao  be  maintained 
through  markatplaoe  praasures,  because 
their  ecceptability  is  dependent  upon 
their  functional  diaracteiistics. 

Both  trade  association  and  private 
industry  commenlars  thou^t  that  a 
protein  quality  requirement  diould  be 
retained  becauae  FDA  regulations 
prohibits  a  substitute  from  containing  a 
lesser  amount  pf  protein  while  making 
no  diied  proviaioiu  far  protein  quality. 
Because  cu  this  concern,  FCS  contaded 
FDA  early  in  the  regulatory  process  for 
clarification  of  their  lesulatlan.  In  a 
letter  to  William  E.  Ludwig.  the 
Administretorof  PCS,  Dr.  F.  Edward 
Scarbrough,  die  Diredor  of  the  FDA's 
Office  of  Food  Labeling,  suted  that:  "a 
substitute  food  must  be  able  to  support 
the  same  nutrition  claims  as  the 
reference  food,  and  since  the  protein 
claim  for  the  reference  food  must 
indude  protein  quality,  the  substitute 
food  must  also  account  for  protein 
quality."  Referring  to  FDA  regulations, 
he  went  on  to  say  "the  (FDA)  believes 
diat  (21  CFR]  101.3(eX4)  m«lin.ln.  iu 
long  standing  ptdicy  that  protein  quality 
is  a  factor  in  detarmining  if  a  substitute 
food  is  mitritianally  ininior  to  a 
refareiKe  food."  Becauae  FDA  considos 
protein  quality  whan  detarmining 
whether  a  substitute  food  is 
"nutritionaUy  inferior",  FCS  believee 
that  protain  quality  standards  will  be 
inelfitalnad  wlaan  products  labeled  as 


Tharafate.  FCS  does  Mt  need  to  define 
an  indepaadeat  pi»>sin  qnaBty 
nouliimaBf  far  Aim  siAstitules. 

Aooaadiagiy,  thia  Cnal  rale  U  bai^ 
puhUAad  wtthMt  cha^sa  ban  PCS' 
propoeed rafematiag  l^on publication 
thk  ImI  rale  laaaarca  the  eedka 
aaMtbd  'Ylkaaaa  Alfaraale  Praduds" 
Aypadfai  A  «e  past  2M— Alfanials 
Foads  far  Maals.  TW  naKnal  of  dH 

WOBl 

iFCS 


spedficatioos  for  use  of  c 

alternatae  aa  meat  ahamatae  This 
change  allows  the  use  of  dbsese 
substitutss  that  are  consistent  vrith  FDA 
lagulatians  which  allow  for  fat  and 
calorie  reductions.  This  diange  edds  to 
the  chdos  of  products  available  to  food 
aervioe  managan  «diile  reducing 
processors'  regulatory  burdens.  In 
addition,  the  removal  of  the  cheeae 
alteiiiata  products  spedficatians  Is 
consistent  with  the  Department's 
ongoing  efforts  to  promote  school  meals 
that  meet  the  Dietary  Guidelines  and  is 
consistent  with  National  Peifuiuiance 
Review  goals  of  reducing  unnecessary 
federal  regulations.  Note  that  the 
removal  of  this  specification  also  means 
that  the  cheese  altemate  li^iel 
statements  currently  required  by  the 
FCS  spedfication  will  no  longer  be 
required.  FCS  expects  that  r««iip«»«i«« 
that  have  ctuTenUy  approved  labels  with 
these  statements  will  discontinue  use  of 
these  statements  as  soon  as  it  is 
reasonably  possible  but  no  longer  than 
one  year  from  the  effective  date  of  this 
regulation. 
UstofSobiscts 
7CFRPart310 

Children,  Commodity  School 
Program,  Food  Assistance  Pro|pams, 
Grants  progiams-sodal  pragiama. 
National  School  Lunch  Program, 
Nutrition,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
nommnditiws 

7  CFB  Part  225 

Food  Assistance  Programs,  Grant 
programs — Health,  Infants  and  Children. 

For  the  reesons  set  faith  in  the 
pieambla,  7  CFR  parts  210  and  225  an 
amended  aa  follows: 

PART  21»-NATK)NAL  SCHOOL 
LUNCH  mOQIUM 

1.  The  authority  dtation  for  7  CFR 
psrt  210  oontlnuas  to  teed  as  foUowK 

-  r:42U.S.Cl7Sl-17aO.  177*. 


of 


fZI&M 

2.  In  $210.10,  the  first 
paragraph  (kX3Xi)u 
ramoving  the  words  "cheese 
products". 


by 


|21t.iaa 

3.  bi$210.iaa,tk*aist 
pan«iaph(dX2)(i)fe 
nawvlag  the  waids ' 
products,". 
ApfsadteAtB*BMa6 

4.  IB  Appendix  A  «B  PsM  2M— 
Afceraat*  Fea^  far  lile^.  t 
entitled  "Chun  Alliiaili  Piadiic«rfa 
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PART 


FOODSBIVICi       ExKaUnOrAvlSTTS 


1.  The  ■Btfaority  dtation  far  7  C7R 
|mt  22S  ooDtiiuies  to  read  as  follows: 

Ailhwitj  S«*. «.  13  ukI  14,  Nctkaul 
Sdiool  Lunch  Ad,  ■•  unndKl  (42  VJSXL 
17M.  1781  md  17«2<). 


|21l.1« 

2.  In  $  225.18,  the  fint  santencs  of 
pKigraph  (1X3)  l>  imeiuied  by  ramoving 
tiw  worai  "dwaae  altacule  product*,". 

0M«1:  ^lly  12.  IMS. 
WgHBE.Lad«ig, 

<^fl6w/nirtrti/pr,  ForrinmlCfmnimtrSifrrkM 
IPR  Doc  M-1M04  FUad  7-lS-W;  8:45  bb) 


Fmwi  Swtoc  AflMicy 
7CntPMt72S 


TCFIIINrtMM 


tor  PlM>Cw«d  Totaaoeo 

:  Fmn  Sarric*  Agency  and 
Coaanodity  Credit  Corpontian.  USDA. 
/term:  Final  nils. 


T:  The  purpoaa  of  this  Bnal  rule 
is  to  codify  dsteiminatioiu  made  by  the 
Sacralaiy  of  A|picult<aa  (Secntuy)  with 
raapaci  to  the  1090  crop  of  fluaKamd 
tohacoo.  In  acccadanoe  «rlth  the 
Agricultiml  Adtustment  Act  of  1838,  as 
amandad,  (1938  Act),  the  Secretaiy 
dstaoninsd  the  1906  maitaiting  quota 
far  fhw-euiad  tobacco  to  be  873.6 
mllUcn  pounds.  In  accordanoa  with  the 
Agricnhmal  Act  of  1049,  aa  amandad. 
(10*9  Act),  the  Sacntan  datarndniad  the 
1006  piioa  support  laval  to  be  180.1 
ceota  per  poimd. 
l»K.IWt  OAIC:  Dacambar  15. 1006. 

ran  RMmsi  wrtnionow  C0Nr«cn 

Rofaart  Tarczy.  FSA.'  USDA,  looa  5728 
South  Building.  PO.  Box  2415.  STOP 
0S14,  WasfaingtOD.  DC  20013-2415, 
teiephone  202-720-5346. 


FART 


JtM: 


This  Bnal  lula  has  been  datarminsd  to 
be  rigirifirant  for  puipoaas  of  BxacutiTa 
Order  12806  aid.  tharaiaie,  has  bean 
WTiawad  by  0MB  undsr  ExacutlTe 
Order  12866. 

Fadanl  AsaMaKS  Pragnm 

The  title  and  number  of  the  Fadanl 
AsaistanoaProgiam,  as  found  in  the 
Catalog  of  Fedatal  Domestic  Aaristanoe. 
to  whkh  this  ruk.appliaa.  an 
Commodity  Loens  and  Poidiasee — 
10,051. 


This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Oder  12778, 
Qvil  Justice  Reibim.  The  piovisians  of 
this  rule  do  not  ptsempt  State  laws,  are 
not  retroactive,  and  do  not  involve 
administrative  appeals. 

lagalatory  Flaxibiltty  Act 

b  has  bean  detaimined  that  the 
Rsgulatoiy  FlexiUlity  Act  is  not 
applicable  to  this  final  rule  since  FSA 
is  not  required  by  S  U.S.a  553  or  any 
other  pravisiaB  of  law  to  publish  a 
notice  of  ptopoasd  rulamaklng  with 
respect  to  the  subject  matter  of  this  rule. 

Faparwuric  Kaductiaa  Acf 

The  amendments  to  7  CFR  parts  723 
and  1464  sot  forth  in  this  final  rule  do 
not  contain  any  infbnnatian  collection 
requiiamsBts  tliat  require  clearance 
thrau^  the  OBtce  ol^Management  and 
Budget  undar  the  provisions  of  the 
Papoworlc  Reduction  Act  of  1S05. 

Slataiasy  BaLkgiound 

This  rule  is  issued  pursuant  to  the 
provisioBS  of  the  1936  Act  and  the  1040 
Act  Section  1106(c)  of  P.L.  90-272 
provides  that  the  dstsnninatloas  made 
in  Ibis  rule  an  not  aub|ect  to  the 
piovisians  far  public  participation  in 
rule  maUng  wmtalnon  in  5  VS.C  553 
or  In  any  dinctiva  of  the  Secretary. 

Oki  Dacambar  15, 1005,  the  Sataetary 
announoad  d»e  national  maitatlng  quota 
and  the  piioe  suiipart  level  tot  the  1006 
crop  of  fln»«nred  tobacco.  A  number  of 
relied  detarmlnatlons  ware  msde  at  the 
same  time,  uriiich  this  Wiml  rule  alao 
affiirms. 

MarkaU^QMla 

Section  317(aXlNb)  of  the  1036  Act 
providaa.  in  pot  diet  the  national 
mailating  quota  far  a  oaifceting  year  far 
tlu»curad  tobaooo  is  tha  quantity  of 
such  tobaooo  that  is  not  mon  than  103 
parcaot  nor  has  than  07  percent  of  the 
total  o£  (1)  Tha  amount  of  flue-cured 
tobacco  that  doDiastlc  manufacturers  of 
dgarettes  aatimate  they  intend  to 
purcfaaaa  on  U.S.  auction  markets  or 
from  produoan,  (2)  dia  avoaga  quantity 
sxpottsd  anmidly  from  tha  U.S.  duitaig 
die  3  maritotlng  yaan  inmsdiately 
{naoedlng  the  maikatiiig  year  far  which 
the  detarminatlon  ia  b^ig  made,  and  (3) 
the  quantity,  if  any,  Oat  Sua  StMUrf, 
in  the  Sacratny**  dismtluu,  dstaimines 
necaaaaiy  to  aqust  loan  atocks  to  ttie 
rasarva  stodi  lawaL 

Sectioo  317(aXlXc)  fiiitfaar  providaa 
that,  with  respect  to  tha  1005  and  1096 
mariwting  years,  any  reduction  In  the 
national  maftating  quota  being 
detannined  shall  not  exceed  10  percent 
of  the  previous  year's  mrtnml 


maifcating  quota.  However,  if  actual  ioaa 
stods  exceed  tha  pnacrflwd  rseeive 
stock  level  by  50  penant  tha  reduction 
limit  could  be  waived  and  the  Secretaiy 
could  then  set  the  quota  according  to 
the  3-oomponent  fonnula  (plus  or  minus 
3  peroaot).  The  reserve  stoa  level  is 
dsfined  in  section  301(bXl4XC)  of  the 
1038  Act  as  the  greater  of  100  million 
pounds  or  15  percent  of  the  national 
marketing  quota  far  flue-cured  tobacco 
far  the  ma»eting  year  immediataly 
praceding  the  maneting  year  for  which 
the  level  is  being  determhied. 

Section  320A  of  the  1038  Act 
provides  that  all  domestic 
manufacturen  of  dgarettes  with  more 
than  1  percent  of  U.S.  cigarette 
production  and  sales  shall  submit  to  the 
Secretary  a  statement  of  purchase 
intmtlons  far  the  1006  crop  of  flue- 
cured  tobaooo  by  December  1, 1995. 
Five  such  manufacturen  were  required 
to  submit  such  a  statmnwit  far  tha  1996 
crop  and  the  total  of  their  intended 
purchases  far  the  1006  crop  is  475.5 
milUcn  pounds.  Tlie  3-year  average  of     - 
enpoita  is  344.8  million  pounds. 

The  national  maifcating  quota  for  the 
1005  crn>  year  was  034.8  million 
pounds  (60  FK  22458).  Thus,  in 
accordance  with  section  301(bKl4XC), 
the  reserve  stock  level  for  use  In 
dateimlning  the  1006  markating  quota 
far  flue-cured  tobacco  is  140.2  million 


As  of  Decainber  8, 1005,  the  Floe- 
Cured  Tobeooo  Cooperative 
■StahillatlnB  Ccrporatian  had  in  its 
Inventory  50.9  milUon  pounds  of  flne- 
cuied  tonooo  (excluding  pf«-1004 
stocks  committed  to  be  piiirhaenil  by 
manufactuiara  and  conrned  by  defaned 
sales).  Accordingly,  the  ad|u^mant  to 
maintain  loan  stoats  at  the  leamia 
supply  level  is  an  iaoaaaa  of  80.3 
muUan  poimds. 

The  total  of  the  three  maifcating  quota 
oampoBaots  fas' die  1996-4)7  maEUting 
year  la  900.6  milboo  pounds.  In 
addition,  tha  diaciationary  authority  to 
tedaoe  the  thiee  component  total  by  3 
pocant  waa  uaed  becauae  it  was 
determined  that  the  1006/07  supply 
would  be  more  than  ample. 
Accordingly,  the  national  maifceting 
quota  far  the  maifcatiiig  year  begtiming 
July  1, 1096,  far  fhi»cured  tobaooo  is 
873.6  milUon  pounds. 

Section  317(aX2)  of  the  1038  Act 
provides  that  the  iwtlnnal  avenge  jrield 
goal  be  set  at  a  level  that  die  Seoetay 
dstanninas  will  iinprove  or  ensun  the 
uaeaUlity  of  the  tobacco  and  incnase 
the  net  retun  per  pound  to  the 
producers.  IHeids  in  crop  year  1005 
wen  down  substaotially  from  the 
prnious  year,  but  this  was  a  result  of 
axoaptinnally  poor  growing  condltinns 
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Accordingly,  the  national  average  yield 
goal  for  tbs  1996-97  marketing  year  will 
be  2,088  pounds  per  acre,  the  same  as 
last  year's  level. 

In  accordance  with  section  317(a)(3) 
of  the  1938  Act,  the  national  acreage 
allotment  for  the  1996  crop  of  flueK:ured 
tobacco  is  determined  to  l>a  418,390.80 
acres,  derived  from  dividing  the 
national  marketing  quota  by  the  national 
average  yield  goal. 

In  accordance  with  section  317(e)  of 
the  1938  Act,  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  mote  than  3  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  ii^  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  girms.  The  Secretary 
has  determined  that  a  national  reserve 
for  the  1996  crop  of  flue-cured  tobacco 
of  2,025  acres  is  adequate  for  these 
purposes. 

In  accordance  with  section  317(a)(4) 
of  the  1938  Act,  the  naUonal  acreage 
factor  for  the  1996  crop  of  flue-cured 
tobacco  for  uniformly  adjusting  the 
acreage  allotment  of  each  farm  is 
determined  to  be  0.935,  which  is  the 
result  of  dividing  the  1996  national 
allotment  (418,390.80  acres)  minus  the 
national  reserve  (2,025  acres)  by  the 
total  of  allotments  established  for  flue- 
cured  tobacco  farms  in  1995  (445,307.30 
acres). 

In  accordance  with  section  317(a)(7) 
of  the  1938  Act,  the  national  yield  factor 
for  the  1996  crop  of  flue-cured  tobacco 
is  determined  to  be  0.9280,  which  is  the 
result  of  dividing  the  national  average 
yield  goal  (2.088  pounds)  by  a  weighted 
national  average  yield  (2,250  pounds). 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effact, 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  prtiducers,  at  a 
level  determined  in  accordance  with  a 
fonnula  prescribed  in  section  106  of  the 
1940  Act. 

With  respect  to  the  1996  crop  of  flue- 
cured  tobacco,  the  level  of  support  is 
determirwd  in  accordance  with  sections 
106  (d)  and  (f)  of  tiie  1949  Act.  Section 
106(f)(7)(A)  of  the  1949  Act  provides 
that  the  level  of  support  for  the  1996 
crop  of  flue-cured  tobacco  shall  be: 

(1) The  level,  in cenUper  pound, at 
which  the  1995  crop  oFuue-cuied 
tobacco  Was  supported,  plus  or  minus. 


(2)  An  adjustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of 
the  total,  as  determined  by  the  Secretary 
afasr  taking  into  consideration'flie 


supply  t>f  the  Idnd  of  tobacco  involved 
in  relation  to  demand,  of: 

(A)  66.7  percent  of  the  amount  by  • 
which: 

(I)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  period,  is  greater  or  less  than: 

(n)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
United  Stales  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediataly 
preceding  the  marketing  year  prior  to 
the  marketing  year  for  which  the 
determination  is  being  made.  exiJuding 
the  year  in  which  the  average  price  was 
the  highest  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period:  and 

(B)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
the  tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
inunediately  preceding  the  year  in 
which  the  determination  is  made.  ' 

The  diffarence  between  the  two  5-year 
averages  (i.e..  the  difference  between  (A) 
(I)  and  (ID)  is  l.S  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1  to  December  31, 1995,  is  -1.2 
cents  per  pound.  Applying  these 
components  to  the  price  support 
formula  (l.S  cents  per  pound,  two-thirds 
weight:  - 1.2  cents  per  pound,  one-third 
weight)  results  in  a  weighted  total  of  0.6 
cent  per  pound.  As  indicated,  section 
106  provides  that  the  Secretary  may,  on 
the  basis  of  supply  and  demand 
conditions,  limit  the  change  in  the  price 
support  level  to  no  less  than  65  percent 
of  that  amount.  In  order  to  remain 
competitive  in  foreign  and  domestic 
markets,  the  Secretary  used  his 
discretion  to  limit  the  increase  to  65 
percent  of  the  maximum  allowable 
increase.  Accordingly,  the  1996  crop  of 
Que-cured  tobacco  will  be  supported  at 
160.1  cents  per  pound,  0.4  cents  higher 
than  in  1995. 

ListofSubiectB 

7  CFR  Part  723 

Acreage  allotments.  Marketing  quotas. 
Penalties,  Reporting  and  recordkeeping 
requirements,  tobacco. 

7  CFf?  Port  1464 

Loan  programs-agriculture.  Price 
support  programs.  Reporting  and 


recordkeeping  requirements.  Tobacco, 
Warehouses. 

Accordingly,  7  CFR  parts  723  and 
1464  an  amended  as  follows: 

PARTTSS— TOCACCO 

1.  The  authority  dtaUon  for  7  CFR 
part  723  continue*  to  read  as  follows: 

Aatharilr-  7  VSXl.  1301, 1311-1314. 
1314-1. 1314b,  1314b-l,  1314l>-2. 1314c. 
1314d,  I314<,  1314t  13141, 1315. 1316. 1362, 
1383. 1372-7S,  1421, 1446-1,  and  144S-2. 

2.  Section  723.111  is  amended  by 
adding  paragraph  (d)  to  reed  as  follows: 

(723.111    Fhie-Ciirad  (lypaa  11-14) 


td)  The  1996  crop  national  marketing 
quota  is  873.6  million  pounds. 

PART  1464— TOBACCO 

3.  The  authority  dtation  for  7  CFR 
part  1464  continues  to  reed  as  follows: 


r:  7  U.S.C  1421, 1423. 1441, 1445, 
and  144S-i.  IS  U.S.C  714b  and  714c 

4.  Section  1464.12  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

(1464.12    nua4:ur*d  (lypaa  11-14) 


(d)  The  1996  crop  national  price 
support  level  is  160.1  cents  per  pound. 

Signed  at  Washiogton.  DC.  on  fuly  11, 
1S96. 

Bf«o«K.Wsbw, 

Administnilar,  Farm  Service  Agency  and 
Executive  Vice  President  Commodity  Credit 
Corporation. 
(PR  Doc  96-18293  FUed  7-18-96:  S:4S  *m| 


DEPARTMENT  OF  JUSTICE 

ImmigrMonaid  NaAuraUzabon  Sarvica 

8CFRPart204 
PNSNO.  isat-osj 

MNIIIS-AOST 

Ramoval  of  Fonn  MSI,  Allan 
RagMFitlon  Racaipt  Card,  From  the 
Ui^ng  of  Fonns  flacognliad  aa 
EvMaiwe  of  Ragistration  for  Lawful 
Paimanant  Raaldant  Allans 

AQENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  role, 

autWART:  This  final  rule  amends  the 
regulations  of  the  immigration  and 
Naturalization  Service  (INS)  by 
removing  Form  1-151,  Alien 
Registration  Receipt  Card,  bom  the 
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IMing  of  form*  noosniad  M  ■vidnm 
of  n^itiBtian  w  <  lawful  pmmanwiit 
midaal  alian.  Ilda  ml*  ia  nacMMiy  to 
oDoiplata  tha  aatahllihmant  of  tha 
cunaot  Alian  RagUbstiao  Racaipt  Card. 
Ponn  I-S51.  aa  Iba  axchiaiva  ngWntleD 
card  aiithnrlnd  for  uaa  by  pennanant 
midant  aUaoa. 

UftLIVti  DAII:  Auguat  IS.  199S. 
FOR  RMnCn  MroMUTION  OOfn'ACT: 
Garatd  Caaala.  Sanior  Ad)udicatiaoa 
Offlcar.  Immigiatioii  and  NaiuiaUxaUon 
Sarvlcs,  Room  3214. 425  I  Stnel  NW., 
Wwhil«Uni.  DC  20536.  tel^hona  (202) 
514-5014. 

Aim: 


Sactton  264(d)  of  tha  bninigtatiea  and 
Natioaallt;  Act  (the  Act)  piovidaa  that 
evary  immigrant  alien  raqpind  lo 
ragiatar  under  faction  262  of  tha  Act 
"■hall  be  iaauad  a «— »««i*-»i»  of  alien 
ragiauatiun  or  an  alian 'ragiatialioo 
receipt  card  in  audi  faim  and  """■'*' 
and  at  audi  time  aa  ihaU  be  pnacrifaad 
under  lagulationa  Iaauad  by  tha 
Attomay  Ganeni"  Ranilatinpa  on  tUa 
nib)ect,  iaauad  under  ma  Attocoey 
Genanl's  authority  by  tha  INS,  aia 
contained  in  6CFR  part  2M.  In 
paiticular,  B  CFR  264.1(a)  liata  tha  fomia 
praaaibad  by  the  Sarvioa  for  ttw 
raglatratiaa  of  aUena  under  the  Act 

On  Septamfaar  20, 19S3,  tha  INS 
pubUabad  a  final  rule  in  the  Federal 
tigWar  at  58  FR  48775-48780.  which 
provided  that  the  cunaot  Form  l~551 
Allan  Registration  Receipt  Card  would 
be  aatahliahed  aa  the  axdusive  form  of 
rsgiatration  for  lawfid  permanent 
reaident  aliens,  by  terminating  the 
validity  of  the  old  Form  I-lSl.  Alien 
Ragiatratlon  Racaipt  Card.  The  leaaona 
for  tarminating  the  validity  of  the  Fonn 
I-lSl  card  were  diacussed  in  a  previous 
Botioe  of  proposed  rulemaking 
published  on  May  28, 1993,  at  58  FR 
31000-31003.  The  final  mUmnHng 
putdiahad  on  September  20, 1093,  also 
addressed  the  public  coimneats  which 
had  been  solicited  on  that  subject.  The 
INS  concluded  that,  since  it  was  no 
longer  sound  public  policy  to  recognize 
Alien  Ra^stration  Receipt  Cards  which 
predate  the  current  Fonn  1-551 ,  the 
Form  1-551  card  must  be  establiahed  as 
the  exchuive  Allen  Registration  Receipt 
Card.  The  rule  provided  for  removal  of 
Fonn  1-151  from  8  CFR  parts  Z04,  211. 
223,  223a,  235,  251,  252,  274a,  209,  316, 
and  334,  effective  Sapteraber  20. 1994. 
It  also  amended  8  CFR  part  264  to 
provide  procedures,  effective  October 
20, 1993,  by  which  bearers  of  the  old 
Form  1-151  card  can  apply  to  laplaoe  it 
with  the  current  Fonn  I-SSl  card. 


Oki  Saptambar  14. 1004,  the  INS 
pubUahad  a  final  nila  (see  59  FR  47063) 
thatddiayad  the  afbctive  date  of  the 
sniandmils  to  8  CFR  paita  204.  211, 
223. 235,  251.  292, 274a,  299.  316.  and 
334.  bom  Saptambar  JO,  1994.  until 
March  20, 1995.  Subaequantly.  tha  DOS 
pohliahad  anothn  final  rule  on  March 
17. 1995  (aaa  60  FR  14353).  «Aicfa  again 
dafgnedtfaaaflKtive  data  of  those 
changss  to  Mirdi  20, 1096. 

It  latar  came  to  tha  attentioa  of  tha 
B4S  that  tha  intended  removal  of  Fonn 
I-l  51ftaB  tha  Hat  of  fonna  pieacribad 
in  8  CTR  204.1(b)  aa  avidaoce  of 
ragisttadoo  for  raatdanl  aliaoa  had  bean 
inadvaiteatly  omitted  from  the  previous 
rulemaking  prooaas.  Theiefore  a 
proposed  rule  published  on  May  24, 

1995.  at  60  FR  27441-27442.  provided 
for  tha  removal  of  tha  Form  1-151  card 
from  that  UaL  Tba  afEscUva  data  of 
removal  originally  waa  aet  far  March  20, 

1996.  the  same  data  on  which  the  olfaar 
romsining  refaiancea  to  Form  1-151  aa  a 
valid  lagistiatiao  card  ware  terminated 
under  the  final  rule  publishad  March 
17, 1995.  Intaieated  persona  wan 
invited  to  submit  written  comments  on 
or  before  ]uty  24, 1905. 

The  Sarvice  received  one  written 
commant  regarding  the  propoaed  rule. 
Since  the  dosing  of  the  period  for 
public  comment,  no  new  bcton  have 
impacted  the  issues  raised  and 
diacuaaad  in  the  propoaed  rule.  Hie 

ft»ll/»«fa<g  i*imn,mm{nt,  f^,TT.i»,.FiT«^  >!.» 

Service's  fanchialcns,  including  issues 
raised  by  tha  commenter. 

Removal  af  Fa 
inaacfioaai 

'  Hm  previous  rule  published  on 
Septeinber  20. 1993,  provided  for 
removal  of  the  Fosm  1-151  Alien 
Registration  Receipt  Card  bam  the  list 
of  prescribed  INS  forms  in  8  CFR  part 
290.  In  addttion,  this  rule  removaaFoim 
1-151  from  a  similar  listing  in  8  CFR 
264.1.  relating  to  forms  recognized  as 
evidence  of  registration  for  lawful 
permanent  residence.  It  completes  the 
establiahment  of  the  current  Farai  1-551 
card  as  tha  axdusive  lagistiation 
document  for  lawful  permanent 
tesidents,  a  declared  policy  objective 
since  the  first  Form  1-151  card 
replacement  program  was  pubUahed  in 
the  Federal  Regialar  in  June  1992. 


RetaraiBg  iaodgranls  Not  in 

i  ofValid  Form  1-951  Carda 


In  order  to  effectively  establish  the 
current  Fonn  I— SSI  caid  aa  the 
exclusive  registration  document  for 
pennanant  resident  aliens,  the 
previously  dted  final  rule  of  September 
20. 1903.  providad  that  the  old  Form 
1-151  card  would  no  longer  be  a  valid 


document.  In  particular,  8  CFR  211.1, 
211.3, 211.5,  md  235.9  ware  amended 
to  remove  raiaiaaosa  to  the  Form  1-151 
aa  a  valid  document  for  admiaaion  to  the 
United  States  at  FOrt»-ol-Bntzy.  Theee 
diaagM  wma  tarioe  pubUabad  in  the 
Fadanl  lagiatm:  am»  in  tha  propoaed 
rule  dated  May  28. 1003,  and  again  in 
the  final  lula  daiad  Saptambar  20,1  993. 
dtad  above.  Although  public  comments 
ragarding  various  proviaiaoa  of  the 
propoaed  rule  wars  raoeivad,  none 
raiaad  an  ofafactiaa  regarding  tha 
amaodmaata  to  8  CFR  parte  211  and 
235. 

In  raaponae  to  the  piaiant  rule,  the 
sitigla  cpmiaenter  expreaaed  concern 
that  on  the  date  when  the  old  Form 
I-lSl  would  cease  to  be  a  valid  entry 
document  far  the  puipoaes  of  admisaien 
to  the  United  Statea  there  would  be 
soma  baareis  of  Fonn  I-lSl  card  outside 
the  United  States,  unaware  that  the 
validity  of  the  card  bad  isrminated.  He 
prtmoaad  that  air  carrien  that  return 
such  aliens  to  the  United  States  be 
exampted  from  the  admirdatraUve  fines 
which  section  273  of  the  Act  prescribes 
for  tranapoitation  companies  tiiat  bring 
immigrants  who  an  not  in  possession  of 
a  valid  immigrant  visa.  Tha 
commanter's  dlacuaaion  on  this  point  is 
not  timely.  The  rule  which  amended  the 
docum«itary  requirements  of  8  CFR 
211.1(b)  to  require  letuming  permanent 
residait  aliens  to  preaent  a  valid  Form 
1-551  Alien  Raglatratimi  Racaipt  Card  at 
a  Poit-of-Entry  Dacame  final  more  than 
2  yean  ago.  on  September  20, 1993.  As 
previousTy  stated,  no  objectioos  were 
raised  durhig  tha  pubUc  comment 
period  pncadlng  adoption  of  that  rule. 

In  meiitoiious  rasas  of  parmanent 
leaident  alieau  who  airive  at  a  Poit-of- 
Entry  with  an  expired  Form  1-151  card, 
the  Act  and  INS  regulations  allow  the 
INS  to  grant  discretionary  relief.  8  CFR 
211.1(b)(3)  providee  that  an  immigrant 
returning  lo  an  unnlinquiabad  lawful 
permanent  reaidanoa  who  can  mtiafy 
the  district  director  in  charge  of  the 
Port-of-Entry  that  there  is  good  cause  for 
his  or  her  ^ure  to  presrat  a  valid  Fonn 
1-651  Alien  Ragistratioa  Raoelpt  Card 
may  be  granted  a  waiver  of  that 
requirement  upon  the  filing  of  either  a 
Form  1-193  visa  waiver  appUcatian  or  a 
Fosm  1-90  card  replacement 
application.  Moraover,  aectlon  273(e)(2) 
of  the  Act  giants  the  INS  authority  to 
waive  a  carrier's  liability  for 
transporting  such  an  alien,  provided  it 
has  determined  that  the  drcumstancaa 
iuatify  such  a  waivar.  • 

An  INS  policy  memorandum  HQ  70/ 
26-P/HQ  70/11. 1-P,  dated  March  19, 
1996.  provided  tliat  the  implementation 
of  the  final  rule  terminating  the  validity 
of  the  Fa(mJ-151  card  was  deferred  to 
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^til  20, 1996.  The  memorandum  also 
provides  transitional  procadurm  for  the 
processing  of  returning  lawful 
paimanant  residents  in  poesesaion  of 
Form  1-151  who  apply  for  admission  to 
tha  United  Sutea  at  Ports-of-Enlry  afiar 
March  20, 1996.  Pursuant  to  that 
memorandum  and  until  further  notice, 
lawful  permanent  resident  aliens  who 
present  a  Form  I-lSl  card,  have  not 
made  a  prior  entry  since  March  20, 
1996,  and  are  found  to  be  otherwise 
admissible  to  the  United  States  will  be 
admitted  and  furnished  with 
inatructians  for  the  filing  of  a  Foim 
(-00,  Application  for  Replacement  Alien 
Registiadon  Card,  and/or  instructions 
regarding  the  documentation  necessary 
to  apply  for  any  subsequent  teadmission 
to  the  United  ^tea.  The  memorandum 
further  provides  that,  until  further 
notice,  the  INS  Port^of-Entry  will  not 
recommend  fines  under  section  273  of 
the  Act  against  cairiere  that  transport 
lawful  permanent  resident  aliens 
bearing  Form  1-151  cards. 

Reguahory  Flexibility  Act 

The  Commissioner  of  the  Immi^ation 
and  Naturalization  Service,  in 
accordance  with  the  Ragulatoiy 
Flexibility  Act  (5  U.S.C  605(b)).  has 
reviewed  this  regulation  and.  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  following  hctore. 
The  povisions  of  this  rule  merely 
clari^  the  requirements  of  existing 
regulations  ragarding  the  documentation 
of  lawful  permanent  resident  aliens. 
Therefore,  the  new  provisions  will  have 
no  significant  adverse  economic  impact 
on  the  amall  entities. 

Executive  Order  12886 

This  rule  is  not  considered  by  the 
Department  of  )ustioe,  ImmigntioD  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  secticm  3(f). 
Regulatory  Planning  and  Review,  and 
the  Office  of  Managoment  and  Budget 
baa  waived  its  review  process  under 
section  6(bX3)(A). 

Executiva  Oder  12612 

The  regulations  pn^Msad  herein  will 
not  have  subatantial  direct  efiiscts  on  the 
Statea,  on  the  relationahip  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
respooslblliUea  among  the  various 
levels  of  govenunaiL  Therefore,  in 
accoidanre  with  Executive  Older  12612. 
it  la  detenninad  that  thla  rule  does  not 
have  sufBciant  bdeialiaai  implications 
to  warrant  the  pieparatian  of  a 
Federalism  Asaaaamant 


Uat  of  Siriiiaels  in  •  CFK  Pari  264 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  264  of  chapter  I  of 
Titie  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PAirr  264— REQISTRATION  AIK> 
FIHQERPRMT1NQ  OF  AUBIS  W  THE 
UNirED  STATES 

1.  The  authority  citation  for  part  264 
continuas  to  read  as  follows: 

«  use  1103. 1201. 12ma. 


M01-130S. 

|Za4.l    [Amandid] 

2.  In  $  264.1,  paragraph  (b)  is 
amended  by  removing  the  Form  Number 
and  Class  Reference  to  Fonn  "1-151" 
from  the  listing  of  forms. 

Dated:  May  29, 1998. 

Cominissjonflr,  launjgratjon  and 
Naturalisation  Swice. 
IFR  Doc.  96-18343  Filed  7-I8-46: 8:45  am) 
aaian  oooa  wis-i«4i 


DEPAfrnHENT  OF  AOfUCULTURE 
Food  Salaly  and  fciapaetlon  Sarvioa 
9  CFR  Part*  316  and  381 
IPceks(Nat6-00lN] 
Rm0SS3-4B«7 

Uaa  of  Sodium  Ciiraia  Butlarad  WMi 
CIWc  Add  toi  Cartiln  Curad  and 
Uncurad  Preoaaaad  Maal  and  Poultry 
Pfoducta 

AOBtCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Affirmation  of  eSective  date  for 
direct  final  rule. 


rulemaking  in  re^xniae  to  the  direct 
final  rule.  ** 

UVtUIIW  date:  June  24, 1996. 
FOR  MRIHDI  aVOMIATKIN  CONTACT: 
Qiarlea  R  Edwards.  Dbector.  Product 
Asaeaameot  Division.  Ragulatory 
Programs.  Food  Safety  and  Inapectioo 
Service.  U.S  Department  of  Agriculture, 
Washii^gtoo.  DC  20250-3700.  (202)  264- 
2565. 

Dona  It  Washington.  DC  on:  July  15, 190B. 
Mkfai^K.  Tartar. 

Acting  Voder  Secrelaiyfor  Food  SafHy. 
IFK  Doc  96-16400  Filed  7-l»-9e;  8:45  •mj 
auBM  OOH  MiMas^ 


r:  On  April  24. 1996,  the  Food 
Safety  and  Inspecticm  Service  (FSIS) 
published  a  direct  final  rule  "Use  of 
Sodium  Citrate  Bufiered  with  Qtric 
Add  in  Certain  Cured  and  Uncured 
Processed  Meat  and  Poultry  Products" 
(61  FR  18047).  This  direct  final  rule 
notified  the  public  of  FSIS's  intention  to 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
permit  the  use  of  a  solution  of  sodium 
dtrate  bufiered  with  citric  add  in  cured 
and  uncured  processed  whole-muscle 
meat  and  poultiy  products.  lUs  use  of 
sodium  citrate  bunsred  with  dtric  add 
will  inhibit  the  growth  of 
microoiganlBms.  Clostridium  botuliitum 
in  particular,  and  retain  product  flavor 
during  storage.  FSIS  received  no  adverse 
comments  within  the  scope  of  this 


OEPARTMENT  OF  TIUN8KIITATI0N 
FsotfSl  AvwDOft  AonlnMitfMofi 


14  CFR  Part  39 

IDodtstNa  86-8W-16-A0;  Amendment 
S»-«0(a:AOW-16-0S] 

RMXISO-AAM 

Uliwiiilliliiaaa  rWiar  lUaa.  tt>uiia>y 
Alrctan  Modal  S-76B  HalicopMta 

AaB«CY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule:  request  ibr 
comments. 

auMMARY:  lUs  amendment  supersedea 
an  existing  Airworthiness  Directive 
(AD),  appUcable  to  Sikorsky  Aircraft 
Model  S-76B  helicopters,  that  requires 
sn  inspection  of  tha  drive  shaft  for 
cracks  or  loose  balance  weights.  This 
amendment  also  supersedes  a  Priority 
Letter  AD  that  currently  requires 
repetitive  inspections  for  cracks  in  the 
driveshaft  in  helicopters  with  certain 
engine  drive  shaft  assemblies  (drive 
shafts)  installed.  This  amendment  is 
prompted  by  a  report  of  a  fatigue  crack 
found  in  a  drive  shaft  that  was  caused 
by  fretting  of  a  balance  weight  rivet 
vrasher.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
drive  shaft  loss  of  power  to  the  rotor 
system,  and  a  subsequent  forced  Uniting 
of  the  helicopter. 
DATES:  Effective  August  19. 1996. 

Cmnments  for  induaion  in  the  Rules 
Docket  must  be  received  on  or  before 
Septembsr  17, 1996. 
AOOMaaCS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
AdministnUon  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-SW-16-AD.  2601 
Meacfaam  Blvd..  Fort  Worth,  Taxaa 
76137. 

FOR  FURTICn  MFORMATKM  CONTACT:  Mr. 
Teny  Fahr.  Aerospace  Engineer.  Boston 
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Aiiomfi  CertiScilion  OflScs.  FAA, 
BB|^  and  ProfMllw  Oinctorate,  12 
Maw  England  Exacuthra  Park. 
Buriinglao  Maaaadiuiattf  01803. 
talephona  (617)  236-7155.  In  (617) 
238-7199. 


nWlY  WWMMKtTBW.  On  August 
26. 1991,  tin  FAA  iSMMl  AD  91-19-02. 
Amendmant  39-6026  (56  FR  47378. 
Septunbar  19, 1091)  to  nqulra  an  initial 
and  rapatltive  25-hour  intarval 
inspaotiaas  of  the  left  and  right  angine 
input  drive  shaft  aaaembliaa  for  loose 
balaoce  weights  or  cracks.  On  June  4. 
1993,  the  FAA  issued  priority  letter  AD 
03-11-05.  appUcable  to  Sibnaky 
Alioaft  MoM  S-7eB  helicopters. . 
which  requires  initial  end  repetitive 
inspectioDS  of  csriain  engine  (Wve 
shafts  assemblies  for  cre^a  only. 

Both  AD  91-19-02,  issued  August  26. 
1991,  and  priority  letter  AO  93-11-05. 
issued  )une  4. 1993,  require  initial  and 
repetitive  inspectkins  of  certain  drive 
shafts  assemblies  far  creeks.  AD  91-10- 
02  also  requires  an  inspectloD  for  loose 
drive  shaft  balance  weights.  As  a  result 
of  having  two  ADs  tharrequire  diflnent 
corrective  artiims.  operators  may  be 
confused  dwut  which  cosractive  actions 
to  perform.  Such  confusion  may  lead  an 
operator  to  inadveriently  fail  to  comply 
with  the  necessary  safety  requirements 
tar  those  rotorcraft  and  result  In  an 
uosafs  condition.  Theiabica.  due  to  the 
criticallty  of  maintaining  the  Inspectioo 
of  the  drive  shaft  and  the  short 
compliance  time,  this  rule  incorporates 
both  conectivs  actions  and  must  be 
issued  immediately  to  correct  sn  imsafe 
condition. 

Since  the  unsals  condition  described 
is  bkaly  to  exist  or  develop  oo  other 
Sikorsky  Airoaft  Model  S-78B 
heUcoptan  of  the  seme  type  deaiaa.  this 
AO  supssaedes  AO  91-19-02  and 
priority  lettes  AD  99-11-05  and 
requires,  within  the  next  6  hour*  time- 
in-servioe  (TIS).  an  initial  inniaction  of 
Model  S-76B  helicopters  erith  certain 
engine  drive  ahafta:  oelanoe  weiriits  or 
baunoe  tvaight  rivets  (rivetsh  orbalance 
weidit  and  rivet  and  washsn 
combinations  installed.  If  a  rivet,  rivet/ 
waaher  combination,  or  rivet/washer/ 
balance  weight  combination  is  installed, 
an  initial  iiksipection  of  the  drive  shaft  is 
required  for  cracks  and  looae  balance 
weights,  and  thereefter.  repetitive 
inspections  every  6  hours  TIS. 

Since  a  aitustion  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  coounent 
hereon  are  impracticwie.  and  that  good 
cause  exists  tor  making  this  amendment 
eSective  in  30  days. 


invited 

Although  this  actioa  is  in  the  form  of 
a  final  rule  that  involves  requirements 
aflacting  flight  safety  and.  thus.  «ras  not 
preceded  by  noUoe  and  an  opportunity 
for  public  commanl,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rale  by 
submitting  such  written  data,  views,  or 
argiunants  aa  they  may  desire. 
Cmnmunicatiooa  should  idantiiy  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  spedfled 
under  the  csption  AOWtCStCS.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
teoeivad.  Factual  information  that 
supports  the  commenter's  ideas  and 
sugBsstions  is  extremely  helpful  in 
evaluating  the  eflectiveness  of  the  AD 
action  and  determining  whether 
addiUooal  rulemaking  action  would  be 
needed. 

Comments  are  speciHnsHy  invited  on 
the  overall  regulatory,  economic, 
enviroomaatal.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  avsiUile,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizaa  eech  FAA-public  contact 
ccmcemed  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenten  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Na  96-SW-16-AD."  The 
postcard  will  be  dale  stsmped  and 
returned  to  the  commenter. 

The  regulations  sdopted  herein  will 
not  have  substantial  dirsct  sBiBcts  on  the 
States,  on  the  leiatiooahip  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govarament  Therefore,  in 
accoidanoe  with  Executive  Order  12612, 
it  is  detemiinad  that  this  final  rule  does 
not  have  sufficient  fodetalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  thlt 
regulation  ia  an  emergsDcy  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafo  condition  in  aircnft. 
and  that  it  is  not  a  "significant 
regulatory  action"  under  BxscoUve 
Order  12866.  It  has  been  detannlned 
further  that  this  action  involves  an 
emeigency  regulatioo  under  DOT 
Regulatory  Policies  and  Procaduree  (44 


FR  11034.  February  26. 1979).  If  it  U 
detennined  that  this  amargsncy 
regulation  otherwise  would  be 
si^ficant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docks*.  A  copy 
of  it.  If  filed,  may  be  obtained  bom  the 
Rulee  Docket  at  the  location  provided 
under  the  caption  AOOMBMca. 

Ust  ofSdilacIa  ia  14  CFK  Part  39 

Air  transportation.  Aircnft;  Aviation 
safety,  Safrty. 

Adoption  of  the  Amandmaat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Admlfiiatrator,  the  Federal  Aviation 
Adminiatration  amends  part  39  of  the 
Federal  Aviatioa  Regulations  (14  CFR 
part  39)  as  follows: 


PAirr 
DmEcnvES 

1.  The  authority  citation  far  part  39 
continues  to  read  as  follows: 

49  U.S.C  iaa(g).  40113. 447m. 


|S6.1>    (Amsnasai 

2.  Section  39.13  is  amended  by 
removing  Amendment  3&-8028  (56  FR 
47378.  S<q>tember  19. 1991)  and  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  30-9696,  to  read  aa 
fallows: 

AO  W-lt-M  SOCmSKY  AIKXArT: 
AmsBdmsnt  3»-Mee.  Dockal  Numbsr 
ga-SW-ie-AD.  SupsisKiss  Priority 
Uttor  AD  9J-11-0S.  inusd  luos  4, 1993. 
and  AD  91-19-02.  Amnuliiisot  39-8028. 
Applicability:  Sikorsky  Aiitnft  5-788 
helicoptors.  with  ongiiia  drive  ibaft  lassmbly 
(drive  >faaft).  put  numfaar  (P/N)  76361- 
09202-044.  -047,  -049.  Or  -OSl.With 
either  rivet.  P/N  at3S23l>-8-XX.  vrith  a 
vfasbar or balanos weight. arrtvet  PW 
NA5I738M1WS-X.  witti  or  without  a  wisker, 
InitalM,  cartlficstsd  ia  anycattaaiy. 

Nats  I:  This  AD  ■ppUss  to  sech  hsUooptar 
identified  in  the  prscediaa  appUcabUite 
provision,  ragardl«M  of  woathsr  it  has  beea 
modified,  aitBrad,  arnpsired  la  the  area 
subject  to  tin  rsquiisments  of  this  AD.  For 
lieUcoplars  that  have  been  modffied,  aUsied. 
or  lepaiied  so  tlut  tlia  parfannance  of  tike 
requiraniants  of  this  AD  isafhcted,  th« 
ownsr/oneialot  must  uss  the  sutbority 
providfld  in  pangraph  (c)  to  request  appcoval 
from  tin  FAA.  This  approval  may  adoiess 
either  no  sctioo,  if  tike  cuneot  coDfigurstioo 
slimlaatss  the  unsafc  eoodition, «  atfleraat 
actions  nscsssary  to  addrass  tiM  unsab 
condition  daacribed  in  tills  AD.  Such  a 
request  should  Include  an  iiiiaiiiiiiiint  of  tlia 
elfaci  of  the  cfaaaged  configuratioa  on  the 
unssfe  condition  addressed  by  this  AO.  In  no 
case  does  the  presance  of  any  modificatioD, 
sltsetioo,  or  lepatr  remove  any  halicopler 
from  die  applicability  of  this  AD. 
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Comp/icuios;  Required  as  IndkatBd,  unless 
accompUdwd  prsfiouBly. 

To  prevent  failure  of  me  drive  diaft.  loss 
01  power  to  the  rotov  sysleni.  and  a 
subsequent  faiosd  landing  oif  the  helicopter. 
acoompUsh  tlw  ioUovrlng: 

(a)  WlthinS  hours  TIS  after  Uw  affactive 
data  of  this  AO,  visually  inspect  the  drive 
shaft  far  cracks  in  the  area  azound  each  rivet, 
using  a  1QX  or  liigliar  magnifying  glass,  and 
inqiect  the  drive  sliaft  for  loose  balance 
weights. 

(1]  The  inspection  for  loose  belance 
weights  stiall  ho  periortned  by  grasping  tlie 
balance  weights  by  hand  and  attempting  to 
move  them  in  both  the  radial  and  axial 
directions.  Any  movement  of  tlM  lialanoe 
weights  constitutes  looseness 

(2)  If  a  crack  is  found  oo  the  drive  shaft  or 
any  halanre  weight  is  loose,  replace  the  drive 
shaft  with  an  airworthy  drive  soaft  before 
hsthar  flight 

(b)  Thereafter,  inspect  lor  cradu  and  loose 
lialance  weights  at  intervals  not  to  exceed  6 
houn  TIS  from  the  last  inspactioo. 

(c)  An  alternative  method  of  cooipliance  or 
adjustment  of  tha  compliance  time  that 
provldaa  an  aooeptabie  level  of  safety  may  lie 
used  if  approved  liy  the  Manager,  Bciston 
Aircraft  Certificatian  Office,  FAA.  Operators 
aliall  submit  tiieir  requests  thxtsugh  an  FAA 
Prixicipal  l^lsintenance  inspector,  wlio  may 
oonciu  or  commanl  and  then  send  it  to  tlie 
Manager,  Boston  Ainsaft  Certification  Office. 

Nela  2:  Infonnatiaa  concerning  the 
existance  of  approved  altaniative  methods  of 
compliance  with  tiiis  AD,  if  any,  may  lie 
obtained  from  the  Boston  Aircnft 
Certification  Office. 

(d)  Special  flight  pennits  may  lie  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Fadaral  Aviation  RagulatianB  (14  CFR 
21.197  and  21.199)  to  oparata  the  heliooptar 
to  a  locatSoo  wliare  tlte  raquiraments  of  dUs 
AD  can  be  accomplished. 

(e)  This  amendmant  becomae  sfliBctive  on 
Aiwist  19, 1996. 

Issued  in  Pott  Worth.  Texas,  on  July  11. 
lese. 

DeeM  P.  Saivaars, 

Manager,  Rotonraft  DindontB,  AiKtoft 
CertJflcatloB  Service. 
[FR  Doc  96-18294  Filed  7-18-88;  8:45  am) 

■Lua  ooea  <aie-is-e 
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(Alrapaea  Ooekal  No.  te-ASO-aoi 

—  —  -'-*■'-  -       *  »      .■        -'  ^     ■  ■ 

B*mMnnMIT[  Of  rWOmm  wOlOffVa 

AlnMy8-t;n. 

MBKY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnOM:  Final  rule;  ootteclion. 

gl—nnr:  This  auttoncGtracIs  a  final 
rule  published  in  the  FedanlKagMar 
on  Jime  13. 1906  (Airspace  Docket  No. 
95-ASO-20).  In  the  airspace 
deaignation  of  Blue  9  (B-O),  effactive 
August  15. 1996.  "Ft  Myers.  FL"  is 
cotncted  to  read  "Lee  County.  FL." 


tf-HCIIW  DATC:  July  19, 1906. 
Km  FUimCR  MPOMUIKM  OONTAOT: 
Patricia  P.  Crawtcnd.  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
atlPnamTAMY  MFOMMTION:  Fedesal 
Ragistar  Document  96-15063.  Airspsce 
Docket  No.  g5-ASO-20,  published  on 
June  13, 1996  (61  FR  29937),  established 
B-9.  However,  in  the  June  13 
publication,  the  description  for  B-0 
included  an  error  in  defining  the  DEEDS 
intersection.  The  intersection  should 
have  been  defined  as  "Pahokee,  FL.  211* 
and  Lee  County,  FL,  138T  (140*M)." 
This  action  corrects  that  emt. 
Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  B-9.  published  in  the 
Federal  Ragjatsr  on  June  13. 1996  (61 
FR  20037);  Fedaral  Kagislar  Dociunent 
96-15063.  Column  3.  is  corrected  as 
follows: 


■-•  [Canededl 

From  INT  Pahokee.  FL,  211°  and  Lee 
County,  FL,  138*  tadials;  Marathon,  FL. 

laaued  in  Waslilngtan,  DC  on  July  12, 
1998. 

Baraid  W.  Backer, 

Acting  Ptognun  Director  fir  Air  Traffic 
Airtpace  MortageraenL 
(FR  Doc  ae-1S423  Filed  7-18-96;  8:4S  ami 
sauNa  coos  4si»-i>-e 


14  CFR  Part  97 

{Docksl  No.  ateZ7:  Amdt  No.  1743] 

RM2120^AAa8 

Standanl  InalJuiiMfil  Appfoach 


AOCNCY:  Federal  Aviation 
AdministratiDn  (FAA),  DOT. 
ACTION:  Final  rule. 

aUMMARV:  This  amendment  establiahes. 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  focilitiea.  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  ate 
designed  to  provide  safe  nod  efficient 
uae  of  the  navigable  airspace  and  to    . 
promote  safe  flight  operations  imdet 


instrument  flight  rules  at  the  afiicisd 

aiipatts. 

DAm:  An  eSsctive  data  for  eacb  SIAP 

is  specified  in  the  amendatixy 

provisioDS. 

Incorporation  by  leniauoe-^iuruved 
by  the  Director  of  die  Federal  Register 
on  December  31, 1960.  and  reappnived 
as  of  January  1. 1962. 
AD0IICB6HT  Availability  of  matters 
incorporated  by  reference  in  the 
anMndment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  dis 
region  in  which  me  sBected  airport  is 
looted;  or 

3.  The  Flight  Inspection  Ana  Office 
which  originated  the  SIAP. 

For  Purchase— bidividual  SIAP 
copies  may  be  obtained  bom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Buildii^  800 
Independence  Avenue,  SW., 
Waahington.  DC  20591 ;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  afiigcted  airport  is 
located. 

By  Suhscrfptjon— Copies  of  all  SIAPs, 
mailsd  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Ckivenunent  Printing  Office, 
Washington,  IX  20402. 
FOR  FURTHER  MFOMMTION  OONTACT:  PaiU 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  AviatioD  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone  (202) 
267-6277. 

aUPPLBKNTARV  MFCMIAT10N:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  pari  07] 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  eech  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
rehienca  in  this  amendment  under  5 
U.S.C.  552(8),  1  CFR  part  51,  and  §97.20 
of  the  Fednal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Focm  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  piucliase  as 
stated  above. 

Tbe  large  niunber  of  SIAPs,  their 
ctmiplax  nature,  and  the  need  for  • 
spedal  format  make  their  vetbaUm 
pufalicatton  in  the  Federal  RsgMw 
ajqiensive  and  impractical.  Further, 
airmen  do  iu>t  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
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daoictiai  en  chott  piiniad  by 
puoUahan  of  Mnnautical  nutorials. 
ThiM.  tiw  advantagat  of  inGorporatioo 
by  ralannoe  an  laaliaBd  and 
pubbcatian  of  the  completa  daacriptiaD 
of  aacfa  SIAP  contaiaad  in  FAA  form 
documaols  ia  unoacaaMgry.  The 
pioviaiana  of  thia  amandment  Mate  the 
afiKtad  cm  (and  FAK)  taetiaaa.  with 
tba  typaa  and  aBactiva  datea  of  the 
SIAPl  Thb  amandmant  alio  idantillaa 
the  aimort,  its  location,  the  procadura 
idantiflcation  and  tlw  amaodment 
Dumbsr. 

This  amandmeDt  to  part  97  ia  efiictiva 
upon  publicatian  of  each  Mpaiata  SIAP 
aa  cnntainad  in  the  tianamittaL  The 
SIAPi  ramtainad  in  thia  amandmant  an 
baaad  on  the  ctltaria  '■nnt^n.H  in  the 
Unitad  Stataa  Standard  for  Tannlnal 
Inatnunant  Approach  Proceduiaa 
CTBRPS).  b  (tovekqping  thaaa  SIAPs.  the 
TERPS  critaria  wara  applied  to  the 
conditiflaa  exlating  or  antidpatad  at  the 
aSadad  aiiports. 

The  FAA  haa  datannined  thmugh 
taiting  that  currant  noo-locallnr  type, 
non-preciaion  inatnanant  q>proa«aaa 
davalopad  uiing  the  TERPS  criteria  can 
be  flown  by  airoaft  aquippad  with 
Global  Podtloning  Sntem  (GPS) 
aquipmanL  In  conaldacatiao  of  the 
above,  the  applicable  Standard 
InatrumaDt  Approadi  Procadurea 
(SIAPa)  wiU  be  altered  to  indude  "or 
GPS"  in  the  title  widtout  otharwtae 
Tevie%idng  or  modifying  the  procedure. 
(Once  a  stand  along  GPS  procedure  is 
derrioped.  the  procedure  title  will  be 
altataa  to  nmove  "or  GPS"  from  these 
ooD-localixn.  non-precision  inatrummt 
araroacfa  procedure  titles.)  Because  of 
the  cloee  and  immediate  relation^p 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
prooadure  balbra  admting  thaaa  SIAPs 
are,  impracticahle  and  contrary  to  the 
pubUc  intersat  and.  where  appUobla, 
that  good  cauae  exiata  far  maktng  some 
aAPs  efbctive  in  laaa  than  30  days. 

Tba  FAA  has  dataimtned  that  this 
ragaiaHon  only  involves  an  established 
body  of  technical  regulatians  for  which 
frequent  and  routine  amendments  are 
necessary  to  keap  them  operationally 
currant  It,  tharefore— (l)  la  not  a 
"significant  regulatory  action"  under 
Exacutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procadurea  (44 
FR 11034:  February  26. 1979);  and  (3) 
does  not  vnirant  preparation  of  a 
ragulatory  evaluation  as  the  antiapated 
impact  is  so  minimal  For  the  s^e 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 


UM  of  Sab(acli  iB  M  Cnt  Part  W 

Air  TMBc  Control.  Airporta, 
Navigtfioa  (Air). 

bnied  la  Wariilngtnii.  DC  on  July  la,  1M6. 
TWaaaCAocaidi, 
Dmctor,  rQ|fei  Staniferab  Sarvto. 


OCPAmMBfr  OF  THE  theasury 


Adaptioaorikei 

AccoKfingly.  purstiant  to  the 
authority  delected  to  me,  part  97  of  the 
Federal  Aviatioii  RaguJatioos  (14  CFR 
part  97)  ia  amaoded  by  aatablishing, 
amending,  suspending,  cr  revoking 
Standard  inatrumaot  Approecfa 
Proceduree,  (Active  at  0901  UTC  on 
the  datea  spadfiad.  aa  folknn: 

PART  97— aTANDAM)  MSTRUHEMT 
APMKMCN  PVWCSNimS 

1.  Tha  aathority  dtation  far  part  97  is 
raviaed  to  reed  as  follows: 


48  USXl  40109, 40113, 4O120. 
44701: 4a  iSS-C  lOBitk  sod  14  CFR 

11.4»(bX2). 

2.  Part  97  is  amended  to  reed  as 
follows: 

MVr.23,«7.27.97J3, 17.96    lAmandadl 

By  amending:  S  97.23  VOR.  Vt3R/ 
OME.  VOR  ST  TACAN,  and  VOR/DME 
orTAfAN;  $97.27  NDB.  NDB/DME; 
$97.33  RKAV  SIAPr.  and  $  97.35 
OOPTBi  SIAPs.  identiBed  aa  follows: 
•  •  •  SfftcdveAuglS,  1996 
SL  MKy*!,  AJC  St  Mary's,  NDB/DME  or  GTS 

RWY  IS.  Amdt  IA  CANCELLED 
St  Mary's,  AK,  St  Mary's.  NDB/DME  RWY 

16.  AatdllA 
St  Mary's,  AK.  St  Mary's.  NIW  or  GPS  RWY 

34.  CMg-A  CANCELLED 
Si  Mary's.  AK.  St  Mary's,  NI»  RWY  34, 

Orig-A 
Battle  Ciaak.  MI,  WJC  Kallogg,  VOR  or 

TACAN  or  GPS  RWY  S,  Amdt  1» 

CANCELLED 
Batlla  Claak.  MI,  W.K.  KeUoK.  VOR  or 

TACAN  RWY  S.  Amdt  It 
Hammoolon,  N|,  Hammooton  Muni,  VOR  or 

GPS-B,Am<lt1  CANCZLLEO 
Hammantea,  N),  Hammooloa  Muni,  VOR  or 

GPS-B,Amdtl 
Pott  ClintDn,  OH,  Carl  R  KsUar  Field.  NDB 

or  GPS  RWY  27,  Amdt  11  CANCELLED 
Port  CUntoD,  OH,  Carl  R  Kallar  Field,  NDB 

RWY  27,  Amdt  11 
WiicasM.  ME.  Wiscaaast  NDB  or  GPS  RWY 

25,  ABKit  4A  CANCZLLBD 
Wlacassst  MB,  Wiscasaet  NOB  RWY  25. 

Amdl4A 
Fainnont  WV,  Fainsoot  Munidpal,  VOR/ 

DME  or  GPS  RWY  22,  Amdt  4 

CANCELLED 
Fairmont.  WV.  Fairmont  Municipal.  VOR/ 

DME  RWY  22.  Amdt  4 
Rivatton,  WY.  Rivgrtoa  Ragloiul.  VOR  or 

GPS  RWY  28,  Amdt  SA  CANCELLED 
Rivwton.  WY,  Riverton  Ragknal.  VOR  RWY 

28,  Amdt  8A 

(FR  Doc  96-1S42S  FUad  7-l»-«6:  MS  ami 
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Um  of  litoda  br  Md^AMMbM  ki" 
inAwCoHnfty  of  Origin  Iftorklnfl 

•OBICT.  VS.  Customs  Service. 
Department  of  the  Treasury . 
ACnOM:  General  mjAing  exception. 


r:  Thia  documeot  adviaaa  the 
public  of  a  general  country  of  origin 
marking  exception  that  will  be  granted 
by  Customs,  coauneodng  August  S. 
1996.  for  three  mooths  fo  imported 
foreign  articles  which  reach  the  ultimate 
punaaser  in  the  United  States 
coptaiidng  a  marking  with  the  words 
"Made  in,"  "Ptodud  of,"  or  words  of 
similar  meaning,  such  as  "Knit  in," 
along  with  the  use  of  "Assembled  in"  in 
a  siiigle  country  of  origin  marking 


WWCIWH  DATE  August  5. 1996,  through 
November  5, 1906, 
MR  numBi  mromumom  oomttact: 
Monika  Rice,  Special  Clasaification  and 
Marking  Branch,  Office  of  Regulations 
and  Rulings  (202.^82-6980). 


Section  304  of  the  Tariff  Ad  of  1930, 
as  amended  (10  U.S.C  1304),  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  (or  its  container)  imported 
into  the  U.S.  shall  be  marked  in  a 
conq)icuoua  place  as  legibly,  indelibly, 
and  permanently  aa  the  nature  of  the 
article  (or  its  container)  will  permit,  in 
such  a  maimar  aa  to  indicate  to  the 
ultimate  purchaser  in  the  U.S.  the 
RngHsh  name  of  the  country  of  origin  of 
the  artida.  Part  134,  Customs 
Regulations  (19  CFR  Part  134), 
implements  the  country  of  origin 
mmdng  requirements  and  exceptions  of 
19  U.S.C  1304. 

Customs  previously  has  determined 
that  the  use  of  "Made  in,"  "Produrt  of," 
or  words  of  similar  meaning,  such  as 
"Knit  in"  (when  the  country  of  origin 
waa  the  country  in  which  an  artide  was 
knit  to  shape),  along  with  the  use  of  the 
words  "Aaaambied  in"  in  a  single 
country  of  origin  marldog  atatemant. 
was  acceptable  for  purpoees  of  19  U.S.C 
1304.  Theee  prior  determinations  were 
baaad  opon  Customs  poaition  that  the 
wotda,  "Aaaambied  in"  ware  not  a 
country  of  origin  marking  indicator, 
except  as  provided  for  in  19  CFR  10.22 
for  articles  eligible  for  subheeding 
9802.00.80.  Harmonized  Tariff  Sciiadula 
of  the  United  States  (HTSUS),  treatment 
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See  fieadquarters  RuUng  Letter  (HRL) 
087271  dated  January  17, 1991,  (the 
wxpresaions  "Made  in  Qiina,  Aaaemblad 
in  Hoog  Kong"  or  "Knit  in  China, 
Aaaambied  in  Hong  Kong"  were 
acceptable  under  19  U.S.C.  1304  and  19 
CFR  134.46  indicating  that  the  country 
of  origin  of  sweaters  was  China).  But  see 
HRL  733564  dated  August  10. 1990  (the 
marking  "Made  in  Canada"  needed  to 
be  removed  from  hoses  manubdured  in 
Canada,  after  assembly  with  brass 
fittings  in  Mexico,  as  the  country  of 
origin  of  tbe  assembled  artide  was 
M«dco  pursuant  to  10  CFR  10.22  and 
the  article  could  be  nutked  "Assembled 
in  Mexico"). 

Due  to  the  confusion  genareted  by  19 
CFR  10.22  concerning  whan  it  is 
acceptable  to  use  the  words  "Assembled 
in."  in  country  of  origiD  marking,  this 
section,  effective  August  5, 1996,  will  be 
removed  from  the  Customs  Regulations 
aa  part  of  a  final  document  vdildi 
prindpally  implemented  Aimex  311  of 
the  North  American  Free  Trade 
Agreement  (TX).  96-48,  61  FR  28932. 
289S5,  June  6, 1996).  That  final  rule 
document  also  included  an  amendment 
to  19  CFR  134.43(e)  to  provide  for  the 
uae  of  tbe  phraaes,  "Anambled  in 
(country  of  final  aaaembly)," 
"Assembled  in  (country  of  final 
assembly)  bom  components  of  (name  of 
country  or  countries  of  origin  of  all 
components),"  or  "Made  in,  or  produd 
of.  (country  of  final  assembly),"  as 
methods  of  marking  an  imported  article 
when  the  country  of  origin  of  such 
article  is  determined  to  be  the  country 
in  whidi  it  «ras  finally  aaaambied. 

AoconUngly.  for  all  goods  entered,  or 
withdrawn  nam  warehouaa,  far 
consumptlan  on  or  after  Auguat  5, 1996, 
tbe  country  of  origin  indicator, 
"Assamblwl  in,"  nuy  be  used  for  the 
marking  of  imported  articles  only  when 
the  country  of  origin  of  that  article  is 
determined  to  be  the  country  in  which 
the  article  was  finally  assembled. 
Whether  or  not  the  article  U  eligible  for 
antry  under  subheading  9802.00.80, 
HTSUS,  will  mt  be  relevant  to  the  use 
of  this  marking. 

FurtkaRBore,  aa  a  result  of  the 

t  of  19  CFK  134.43(a),  the 
I  ia"  aiad  "AaaaaMad  in" 
an  ahaaya  worda  of  aiailar  aaaaolag, 
aadttwUlaelnagirbaicnaplaHno 
nee  "Made  in."  "Pradiad  of,"  or  words 
af  riairilir  ■aaaiaa,  alaag  wtth  tka 
woa^  "AaaanMsd  in"  ia  a  aiimb 
nrnmtrj  nf  ntlgia  ■aiklng  atatemant  lai 
aiticlaa  affaa^i  origin  impei«ed  into 


concama  articles  which  carmot  be 
marked  prior  to,  or  after,  importation 
except  at  an  expense  that  would  be 
ecnumicelly  prohibitive.  See  19  U.S.C 
1304(aH3)  (C)  and  (K),  and  19  CFR 
134.32  (c)  and  (o). 

In  consideratian  ot  (1)  the  fad  that 
the  use  of  "Made  in,"  "Produd  of."  or 
wortls  of  similar  meaning,  along  with 
the  use  of  the  words  "Assembled  in"  in 
a  single  country  of  origin  marking 
statement  has  been  acceptable  until  the 
amendirwnt  of  19  CFR  134.43(e).  and 
many  artides  or  labels  containing  such 
statements  may  have  already  been 
made;  (2)  the  expectation  that  many 
individual  requests  will  be  received  far 
marking  exceptions  on  the  ground  of 
economic  prohibitiveness:  and  (3)  the 
importance  of  providing  uniform 
Customs  treatment,  Headquarters  has 
made  a  general  ftnHing  under  these 
circumstances  that  it  would  be 
economically  prohibitive  to  require  the 
marking  of  imported  foreign  articles 
(either  before  or  alter  importation)  in 
compliance  with  19  CFR  134.43(e),  as 
amended,  as  of  the  eSactive  date  of  the 
new  regulations.  This  general  marking 
exception  shall  be  granted  for  all 
imported  foreign  articles  marked  "Made 
in,"  "Produd  of,"  at  woitis  of  similar 
meaning,  such  as  "Knit  in."  along  with 
the  uae  of  the  words  "Assembled  in"  in 
a  single  coimtry  of  origin  m«tVing 
statement,  for  a  period  not  to  exceed 
three  (3)  months  from  the  effective  date 
of  19  CFR  134.43(e),  as  amended,  (i.e., 
no  later  than  November  5. 1996),  which 
Customs  views  as  a  reasonable  period  of 
time  for  the  exhaustion  of  existing 
inventory.  Please  note  that,  if 
informatiao  is  obtained  that  the  above 
articles  or  labels  w«e  made  after  August 
5, 1906,  this  general  m«rHng  exception 
will  not  apply. 

Dated:  July  11,  IMS.  \^ 

S>MrtP.1iUii, 

Ataiatant  Coaatuaionm;  Offica  of 
Hagulatiotu  and  Kulingt. 
(PR  Doc  sa-ltlSS  FUmI  7-U-(6:  a:4S  bbI 
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HUMAN  SERVKCS 

Food  aid  Drag  AAnMMMIon 

21  CFR  Parta  210  and  211 


CufTSMOoed 

kiManulMtuil 

Of  Holdhiu  otOny;  HaaWon  ot 

Carttin  Laliaflng  Conlrolai 

ExtMHlon  of  CompMaoea  OMb 


aatHCr:  Food  and  Drug  Administratiaai, 

HHS. 

ACTION:  Final  rule:  partial  extension  of 

compliance  date. 


itotha 
J  ra^Miramaata  uadai  oertaim 


The  Food  and  Drug 
AdminiMraUoD  (FDA)  is  aimoundng  a 
continuaticm  of  the  partial  extension  of 
the  compliance  date  for  a  provision  of 
the  final  rule  published  in  the  Federal 
Ragialar  of  August  3, 1993  (58  FR 
41348).  The  document  revised  the 
current  good  manufacturing  practice 
(CCMP)  regulations  for  certain  hbeUng 
control  provisions.  In  the  Fadanal 
Ragialar  of  April  28, 1995  (60  FR 
20897),  FDA  partially  extended  the 
compliance  date  to  Auguat  2, 1996,  far 
that  part  of  the  final  rule  pertaining  to 
itons  of  cut  labeling  other  (ban 
immediate  container  labels.  This 
document  extends  the  compliance  data 
to  August  1, 1097.  FDA  is  taking  this 
adioo  to  afford  the  industry  suffident 
time  to  purchase  necessary  equipment 
or  to  take  other  steps  necessary  to 
comply  with  certain  provisions  of  the 
final  rule,  and  to  provide  additional 
time  for  the  agency  to  consider  any 
revisions  to  ti^  final  rule. 
DATCS:  ESCective  July  19, 1996,  the  date 
for  compliance  with  $211. 122(g)  (21 
CFR  211.122(g))  for  items  of  labeling 
(other  than  immediate  contaitter  labels) 
is  now  extended  to  Auguat  1, 1997.  The 
dale  of  compliance  for  all  other 
proviaioiu  of  the  final  rule  published  "*. 
August  3, 1903  (58  FR  41348)  remains 
Auguat  3, 1994. 

ran  nMum  mporhahoh  cohtact; 
Thmaaa  C  Kucfaanhaig.  Caotar  far 

Dnig  EvahiaUon  aad  Raaearch 

(HFD-7),  Food  and  Drug 

AdBsiniatntioD.  7500  Standidi  PL. 

Rodcville,  MD  20955, 301-894- 

1046,  or 
Paul  J.  MoUaa.  Catar  far  Drag 

EvahMUon  and  faaaaich  (WD- 

325).  Food  airiDn^      ' 

Ad^lBiatiaHna.  7898  Sfdlak  PL. 

RndETilia,  MD  20055, 301-994- 

:klka 
rofAi«aat3, 1«93(58 
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FR  41348).  FDA  pubUdwd  ■  final  rate 
that  amended  tbo  Ubeilng  contnrf 
provisions  lo  the  (XMP  ragulations. 
The  final  rate  dafinad  tha  tann  "gang- 
printad  teballng."  cpedfied  conditioni 
nr  tha  uae  of  gug-printed  or  cut 
tebeling.  axamptsd  manubcturan  that 
•mploy  oeitain  lutaaMted  Innwctiao 
lyttemafrom  IwhaHng  tanftnrlllatiwi 
nquinmanU,  and  made  otiiv  mvisioDi 
Intaodadto  reduce  tha  baquency  of 
drag  product  miaUhriing  and  aaodatad 
drag  product  racalla.  One  of  the  three 
■pedal  control  optiaaa  for  cut  lahwHng 
is  Ibe  use  of  "appropriate  eiectraoic  or 
atectramadiBniad  equipment  to 
cnndurt  a  lOO-penaot  examlnaHea  for 
oonact  labeling  during  or  after 
completion  of  finishing  opeteliaos" 
(|211.122(gX2)). 

In  response  to  two  dtiaen  peHtions 
nquastins  certain  ameadmants  to 
$211.12^  as  it  applies  to  cut  labeling, 
a  stay  of  the  aflacUTe  date,  and 
reopening  of  the  adniniatialiva  record. 
FDA,  in  the  FsJeral  ■  iglslii  of  Angaat 
2. 1904  (59  PR  3925S),  grenlad  a  pntial 
extension  of  the  compHanoe  data  fa- 
certain  provisions  of  S  211.12a(g)  to 
August  3. 1995.  and  a  Mtnitsif  nopaoing 
of  me  administntive  lacard.  b  the 
Federal  Kegister  of  April  2a.  1995  (60 
PR  20697).  FOA  granted  a  further  partial 
extensiaa  of  the  oompUanoa  date  to 
Aiwuat  2. 1908. 

FiM  aodended  the  complianoe  date  to 
provide  Industry  with  additiooal  time  to 
comply  with  reitain  proviaions  of  the 
final  rule.  FDA  found  that  additional 
time  was  needed  to  locata,  install,  and 
validate  ♦'•"""'"g  equipmaot  and  other 
necsssaiy  ainiipinant  to  orient  itenu 
properly  far  oar  coda  anannlng  baciuae 
UMn  wss  a  shortage  of  cootnct 
anglneeiing  penoonel  amploysd  by 
some  drug  manutecturan  to  avahiala, 
■elect,  pnichaae.  Install,  qualify,  and 
validate  tolmUng  verlflwtion  systems. 

PDA  reopanaa  the  adminlsliative 
raoord  to  reoatve  additional  commaots 
on  the  enpbcation  of  $21 1.122(g)  to 
items  oflabeling  (olhsrthan  the 
immediate  containar  labaQ  aa  daflnad  in 
sactian  201(m)  of  the  FMaral  Pood. 
Drug,  and  Coamadc  Act  (21  U.S.C 
321(m)).  and  whadiar  $  211.122(g) 
aoqiandad  tha  proposed  scope  of  the 
provisiao  baa  immedteto  container 
lafaete  to  all  drug  product  labeling. 

FDA4ias  halda  number  of  meetings 
with  representatives  of  the  l«*»Kiig 
industry  snd  othen  to  detaimine  cxmtrol 
optiiHU  svailabte  dmogh  currant 
technology  and  to  evaluate  this 
infonnatioa  in  l^ht  of  commante 
recaivsd  during  the  axtaoded  comment 
period.  To  sssess  this  information 
adequately,  (novlde  industry  with 
adequate  time  to  comply  fully  with  a 


final  lagulation.  and  provide  additional 
time  for  PDA  to  consider  any  taviaians 
to  the  final  rale,  tha  agmcy  is  extending 
to  August  1, 1997.  tha  compliance  date 
for  S  211.122^  as  it  applies  to  items  of 
labaUng  other  thai  the  immediate 
oontaliMr  label. 

FDA's  determination  as  to  vrhethar 
S  211.122(g]  will  be  retained  as 
currently  codified  or  whether  It  will  be 
revised  vrfll  be  nubiishad  in  s  future 
r  the  Maral  Kegtater.  The 


issue  of  the  1 
compliance  date  for  the  remainder  of 
i  211.122.  indudii^  $  211.122(g)  as  it 
applies  to  Immediate  oontainerubels, 
was  August  3, 1004.  The  agency 
emphasiaas  that,  under-21  C7R  211.125, 
a  waiver  of  hheling  reconciliation  U 
conditianed  on  a  lOO-paroent 
examination  for  correct  labeling 
performed  in  accordance  with 
S211.122(gX2). 
CMad:  JoIt  11,  IMS. 

wattHiK.1 


Amac  fan  Coaimlmkinirfot  Poller 

CuunihuUon- 

IFR  Doc  9a-lS2S5  Piled  r-lS-OS:  •t4S  am) 


21  cnt  Nrto  800^  aos,  SOT,  so8k  aid, 

•ndSTO 


|PeslMNe.iaw-*l««| 
af( 


Mid  Drag 

OOaiCY:  Food  and  Drug  Administntiao. 

HHS. 

ACfXM:  Final  rute. 

aUMUHV:  The  Food  and  Drag 
Administration  (FDA)  te  revoking 
OBitain  ragulatioaa  wignrHtng  anipial 
food  and  animal  drugs  that  are  obecdete 
or  no  loogar  neceesary  to  achieve  public 
health  Boals.  Thaee  reguteUons  have 
been  iaantified  ka  revocation  as  the 
lesult  of  s  pea».by-pegB  review  of  the 
agency's  regulations.  This  regutetory 
revisw  is  in  response  to  the 
administratian's  "Reinventing 
Government"  initiative  which  seeks  to 
streamline  Govenunant  to  ease  the 
burden  on  reguUted  industry  and 
consumers.  'Tnese  ragulations  sre  being 
consolidsted  in  order  to  raapood  to 
"Reinventing  GoveinzD«Dt" 

t»W.IIW  MTf:  August  19, 1998. 
MOtCMO:  Submit  written  mmniMnt* 
to  the  Dodnte  Msnsgsment  Branch 
(HFA-305).  Food  and  Drug 
Administratioo,  12420  Psikkwn  Dr., 
rm.  1-23.  RockviUa,  MD  20657. 
FOM  njnilCR  MFOMMTION  OONTMT: 
Kristi  O.  Smedley.  Center  far  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 


Administntiao.  7500  Standiah  PL. 
RodcviUa.  Kfl3  20055. 301-994-1737. 
OUPPUBBlrMIV  MrOMMTKM: 

I.  Backgrooad 

On  March  4. 1095.  President  Clinton 
announced  plans  for  the  refonn  of  the 
Federal  regutetory  system  as  part  of  tha 
admlnistretiop's  "Reinveoting 
Government"  inittetive.  in  hte  Match  4 
directive,  the  Piesidant  ordered  all 
Federal  agencies  to  ccodud  a  page-by- 
page  review  of  all  of  their  regulations 
and  to  "eliminate  or  revise  those  that 
an  outdated  or  odierwise  in  need  of 
reform."  In  the  Federal  lagteter  of 
October  13, 1995  (60  PR  53480).  FDA 
provided  ite  initial  efforte  in 
Implementing  the  President's  plan.  The 
propoaed  rate  announced  regulations 
thet  FDA  intended  to  eliminate  baaed  on 
thejM9fr4)y-fege  review. 

The  agency  received  no  conuneote 
regarding  their  intention  lo  eliminate 
any  of  the  regulations  that  cover  animal 
food  or  animal  drug  regulations 
Tharefore  the  agency  U  removing  the 
following  ragulatioiu: 

1.  Section  500.49  Chlorofluorocaibon 
propelkmts  (21  CFR  500.49).  Thu 
section  prohibite  the  use  of 
chlorofluonxairbons  as  propallanta  in 

■nlt.p»«««iiri»«Mi  >-tmt«injii»  In  «»ilm«l 

dnws.  Chlorofluorocaibons  are    ' 
probibitad  by  the  Clean  Air  Act 
Ameodmente  of.l990  (42  U.&C  7671) 
and  can  no  longer  be  matkalad  for  thte 
use.  Thte  section  te  unnetwasary  because 
oovirags  in  $  2.125  (21  CFR  2.125)  of 
thte  prahibitian  U  suSctent 

2.  Section  505.3  Warnings  on  animal 
drags  imaadad  far  admtnMration  to 
diteaied  animab  (21  CFR  505.3).  Thte 
section  states  that  no  warning  or  caution 
stetsmraite  recommended  for  use  in  the 
labeling  of  animal  drugs  intended  for 
adminiatreUon  to  dianiiiart  animate  ahall 
be  conatrtiad  to  iiiggest  or  imply  that  a 
product  of  djioasodanlmate  te  suitabte 
for  food  use.  TUa  provision  csutions 
sgsinst  misuse  of  l«ngn«g«  in  J  505.20 
(21  CFR  505.20)  which  U  now  being 
withdrawn  and  is,  thsrafon, 
umMceaaary. 

3.  Section  505.20  Jtecanunended 
animal  drug  warning  and  caution 
itotetnenis.  This  section  provides 
ncommanded  animal  drug  warning  and 
caution  stetaoMnte  far  specific  drugs. 
The  stetemante  provided  are  voluntary 
label  stateoianu  that  do  not  contain 
requiremante  aiui  need  not  appear  in  the 
CnL 

4.  Part  507— TbenDally  Pnceaaad 
Low-Add  Fooda  Packaged  in 
HanneUc^  Seated  Containara  (21  CFR 
part  507).  This  part  contains  tha  criteria 
that  apply  in  determining  whether  the 
fodlitiea,  methods,  precticas,  and 
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controU  used  by  the  commercial 
processor  in  the  manubctiue. 
processing,  and  packing  of  low-add 
foods  for  animals  in  hermetically  sealed 
containers  are  operated  or  administered 
in  a  manner  adequate  to  protect  the 
pufab:  haakh.  Part  507  is  identical  to 
part  113  (21  CFR  part  113).  which 
applies  to  htunan  foods,  l^refore,  the 
agency  is  removing  part  507,  and  adding 
a  new  $  500.23  to  state  that  the 
provisions  in  part  113  apply  to  animal 
foods. 

5.  Part  508 — Emergency  Permit 
Control  (21  CFR  part  508)  covers  the 
requirements  and  issuance  of  emergency 
control  permits  for  the  manuhcturer  or 
packer  of  thennally  processed  low-add 
foods  packaged  in  hermetically  sealed 
containers.  Part  508  is  identical  lo  part 
108  (21  CFR  part  108),  which  applies  to 
human  foods.  Therefore,  the  agency  is 
removing  part  508,  and  adding  a  new 

§  500.24  to  sUte  that  the  provisions  in 
part  108  apply  to  food  intended  for 
animals. 

6.  Section  510.120  Suspension  of 
approval  of  new-drug  applications  for 
certain  diethylstilbestrol  and 
diethylstilbestrol-containing  drugs  (21 
CFR  510.120).  This  section  provides  tiie 
suspension  of  approval  of  the  seven 
listed  dielhylsUIbestrol  (DES)- 
containing  animal  drug  products.  There 
are  no  approved  new  animal  drug 
applications  for  DES-  containing 
products.  This  regulation  is  obsolete 
and  should  be  deleted. 

7.  Section  510.200  Export  of  new 
animal  drug  (21  CFR  510.200).  This 
section  stales  that  to  export  a  new 
animal  drug  the  product  must  comply 
wilb  regulations  issued  imder  section 
512  of  the  act  (21  U.S.C.  360b).  This 
provision  has  been  superseded  by 
changes  in  the  act  (see  21  U.S.C.  381). 

8.  Section  510.310  Records  and 
reports  for  new  animal  drugs  approved 
before  June  20, 1963  (21  CFR  510.310). 
This  section  sets  out  separate 
requirements  for  recordkeeping  and 
reporting  to  the  agency  for  drugs 
approved  prior  to  ]une  20, 1963.  These 
requirements  are  outdated  and 
inacciuate.  The  agency  believes  it  te 
appropriate  to  apply  Ihe  current 
recordkeeping  and  reporting 
requirements  to  drugs  thai  were 
approved  before  1963. 

9.  Section  510.413  Chloroform  used 
as  an  ingredient  (active  or  inactive)  in 
animal  drug  products  (21  CFR  510.413). 
Tliis  section  prohibits  the  use  of 
chloroform  as  an  ingredient  in  animal 
drugs  and  provides  certain  requirements 
for  producte  that  contain  chlorofonn 
that  must  be  met  by  October  3, 1977. 
Chloroform  is  no  longer  used  as  an 
ingredient  in  any  anirnAl  drug 


foimuteUons.  Drug  formutetion  te 
reviewed  by  the  manutecturing  chomiste 
in  FDA's  Center  for  Veterinary  Medidne 
(CVM),  and  thte  regutetion  te  no  longer 
necessary. 

10.  Section  570.22  Safety  factors  to  be 
considered  (21  CFR  570.22).  Tlus 
section  sete  out  a  proposed  satety  bctor 
to  be  used  by  CVM  sdentists  when  there 
is  not  justification  of  a  difiiBrent  safety 
factor.  The  safely  factors  provided  in  the 
reguktions  are  sdenUfically  obsolete  for 
food  additives  intended  for  animals  and 
are  best  handled  within  the  review 
process. 

n.  Analyste  of  Impacte 

FDA  has  examined  the  impacte  of  the 
final  rule  under  Executive  Order  12866, 
the  RsguUtoiy  Flexibility  Act  (Pub.  L. 
96-354),  and  Pub.  L.  104-121.  Executive 
Order  12866  directs  agendes  to  assess 
all  coste  and  benefits  of  available 
regulatory  alternatives  and,  when 
regutetion  is  necessary,  to  seled 
regutetoiy  approaches  thai  maximize 
net  benefits  (induding  potential 
economic,  environmentel,  public  health 
and  safety,  and  other  advantages: 
distributive  impacte;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  prindples  identified  in 
the  Executive  Onier.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  not  subject  lo  review  imder  the 
Executive  Order. 

The  Regulatory  Flexibility  Ad 
requires  agendes  to  analyze  regutetory 
options  that  would  minimize  any 
significant  impad  of  a  rale  on  small 
entities.  Because  the  deletions  have  no 
compliance  costs  and  do  not  result  in 
any  new  requirements,  the  agency 
certifies  thai  Ihe  final  rale  will  not  have 
a  significant  economic  impad  on  a 
sut»tantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Ad,  no  further  analysis  is 
required. 

Pub.  L.  104-121  provides  for  a  major 
rale  is  to  be  effective  60  days  after  dale 
of  publication  in  the  Federal  Register  or 
60  days  after  submission  of  the  rute  to 
Congress  for  review,  whichever  is  teter. 
This  rule  is  not  a  major  rule  for 
piuposes  of  Pub.  L.  104-121.  Therefore, 
this  rale  is  effective  30  days  after  date 
of  publication. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  thte  action  is  of  a 
type  that  does  not  individually  or 
ciunutetively  have  a  significant  effed  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impad  statement 
is  required. 

UstofSobfecte 

ilCPRPttrtSOO 

Animal  drugs.  Animal  feeds,  Canoar, 
Labeling,  Polychlorinated  biphenyU 
(PCB's). 

21  CFRPartSOS 

Animal  drugs.  Labeling,  Over-the- 
counter  drugs. 

21  CFB  Part  507 

Animal  foods.  Packaging  and 
containen.  Reporting  and  recordkeeping 
requiremante. 

21  CFR  Part  SOS 

Animal  fooda. 

21  CFB  Part  SIO 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFB  Part  570 

Animal  feeds.  Animal  foods.  Food 
additives. 

Therefore,  under  the  Federal  Food, 
Drag,  and  Cosmetic  Ad  (21  U.S.C  301 
et  seq.]  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drags, 
21  CFR  parts  500,  505,  507,  508,  510, 
and  570  are  amended  as  follows: 

PART  500— GENERAL 

1.  The  authority  dtation  for  21  CFR 
part  500  continues  to  read  as  follows: 

Anlbortty:  Sees.  201.  301.  402.  403.  409. 
501.  502.  503.  512.  701  of  the  Federal  Food. 
Drug,  and  Connetic  Act  (21  U.S.C.  321.  331, 
342,  343.  348.  351.  352.  353.  36ab,  371). 

2.  Section  500.23  is  added  to  subpart 
B  lo  read  as  follows: 

1900.23   Tt>srm1ly  preneissd  tew-add 
foods  packaged  te  Iwnnettcally  seated 
oonlslfiera. 

The  provisions  of  part  113  of  this 
chapter  shall  apply  to  the  manufiicture, 
processing  or  packing  of  low-add  foods 
in  hermetically  seated  containers,  and 
intended  for  use  as  food  for  animals. 

3.  Section  500.24  is  added  to  subpart 
B  to  read  as  follows: 

{500.24    Eiaeivaiicy  permit  contioL 

The  provisions  of  part  108  of  thte 
chapter  shall  apply  to  the  issuance  of 
emergency  control  permits  for  Ihe 
manuteclurer  or  packer  of  thermally 
processed  low-add  foods  packaged  in 
hermetically  sealed  containers,  and 
intended  for  use  as  food  for  animals. 
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ACTION:  Final  mle. 


4.  Section  500.49  CMomfluorocarbon 
propeUants  U  ramovod. 

PART  SOS— (RCMOVBq 

5.  Put  SOS  U  removed. 
PART  Sgr— (REMOVEiq 

6.  Part  507  is  ramorad. 
PART  S06-{REMOVEO] 

7.  Put  508  is  removed. 

PART  810-MCW  ANWAL  DRUGS 

8.  Tbe  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

AMkMiljn  Sao.  201.  301.  501,  S02,  903, 
SU,  701,  721  of  the  Fadenl  Food.  Drag,  end 
Coanetic  Act  (21  U.S.C  321,  331, 3S1, 3S2. 
3S3,  360b,  371,  379e). 


{S10.1I0 

9.  Section  510.120  Suspension  of 
apprmal  of  new-drug  applications  for 
certain  diethylstitbestrol  and 
diethylstilbeitrol-containing  drugs  is 
removed. 


ISIOIM 

10.  Subpart  C,  consisting  of  $  510.200. 
is  removed  and  reserved. 


|sia,*io 

11.  Section  510.310  Records  and 
reports  for  new  animal  drugs  approved 
before  June  20, 1963  is  removed. 

1910^13    [Hemotiedl 

12.  Section  510.413  Chloroform  used 
as  an  ingredient  (active  or  inactive)  in 
animal  drug  products  is  removed. 

PART  S70— FOOD  AOOmVES 

13.  The  authority  citation  for  21  CFR 
part  570  continues  to  read  as  follows: 

Airikarity:  Sees.  201, 401, 402, 408, 409, 
701  of  tlw  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  342,  346a,  348,  371). 

fS7VL22    [Hamavedl 

14.  Section  570.22  Safety  factors  to  be 
considered  is  removed. 

Dusd:  My  3, 1M6. 
WUIiMB.SclHfex. 
Deputy  Commiaaoaerjor  Policy. 
IFK  Doc  96-18234  Filed  7-18-96: 8:45  ami 


21CniPwtS22 


TMiMyriNlelRtaMiMi 

MMCV:  Food  aad  Drug  Adnnistratioii. 
»IS. 


:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
diug  application  (ANADA)  filed  by 
Intarvet.  Inc.  The  ANADA  providM  for 
intnmuacular  and  intravenous  use  of  a 
sterile  iniectabla  aoludon  of  gonadiHelin 
diacetate  tettahydiata  for  treating 
ovarian  cysts  in  bmale  dairy  cattle  of 
breeding  age. 
EFfECnvE  OATf :  July  19. 1996. 

ran  nrnncH  wrowMAixiw  contact: 

Melanie  R.  Person.  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockvilla.  MD  20855,  301-594-1643. 
MPKamTAnv  MFOMIATION:  Intervel, 
Inc.  405  State  St.,  P.O.  Box  318, 
Millsboro,  DE  19966-0318,  Sled 
ANADA  200-134,  which  provides  for 
intramuscular  and  intravenous  use  of 
FertagylS  (gonadoielin  diacetate 
tetrahydrste  injection)  for  treatment  of 
ovarian  cysts  in  female  dairy  cattle  oT 
breeding  age. 

Approval  of  ANADA  200-134  is  as  a 
generic  copy  of  Rhone  Merieux's  NAOA 
96-379  for  Cystorelin®  (gonadorelin 
diacetate  tetrahydrate  injection).  The 
ANADA  is  approved  as  of  June  17, 1996, 
and  the  regulations  ate  amended  by 
revising  21  CFR  522.1078(b)  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  S  514.11(o)(2){ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  appUcation  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  PariJawn  Dr., 
rm.  1-23,  RockviUe,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  2S.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

LM  af  SafefKlB  ia  21  Cn  Put  522 

Animal  drugs. 

TbereiDn,  under  (he  FMsral  Food. 
Drag,  and  Cosmetic  Act  and  under 
authority  dtelagrted  to  the  Commissiooer 
of  Food  and  Drags  and  redetagatsd  to 
the  Cealar  for  Veterinary  MetUdne.  21 
CFK  put  522  is  amended  as  feUows: 


PART  B2a-MPLANr ATKM  OR 
MJECTABLE  DOSAOE  FORM  NEW 
AMMALDRUOS 

1.  The  authority  dtadon  for  21  CFR 
part  522  continues  to  read  as  follows: 

Aalkaritr  Sec.  512  of  die  Fadenl  Pood. 
Drag,  ind  Cosmstlc  Act  (21  U.S.C  360b). 

(822.107S    [Amandad] 

2.  Section  522.1078  Gonadorelin 
diacetate  tetrahydrate  injection  is 
amended  in  paragraph  (b)  by  removing 
"No.  050604"  and  adding  in  its  place 
"Nos.  050604  and  057928". 

Datad:)uly  11, 1996. 
Slaphm  F.  SuadM 

Dincior,  Center  for  Veterinary  Uedidfie. 
IFR  Doc  96-183S0  FUad  7-18-96: 8:4S  unl 
Buaaa  oooe  4iss«t-r 


21  CFR  Part  801 
{DoatatNo.*SN-310(q 
RM(»10-AAS4 
n»¥oc«bon  of  Certrtn 

ReQUWDOItS 

AOCNCr:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  remove  certain  device 
regulations  that  are  obsolete  or  no 
longer  necessary  to  achieve  public 
health  goals.  These  regulations  have 
been  identified  for  revocation  as  the 
result  of  a  page-by-page  review  of  the 
agency's  regulations  in  response  to  the 
administration's  "Reinventing 
Government"  initiative,  which  seeks  to 
streamline  Government  and  ease  the 
burden  on  regulated  industry  and 
consumers. 

9FECTIVE  DATS:  August  19. 1996. 
FON  nrnTMEN  MFOMUTIOM  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-215), 
Food  and  Drug  Administration,  1350 
Piccatd  Dr.,  Rockville.  MD  20850, 301- 
827-2974. 


On  March  4. 1995,  President  Clinton 
announced  plans  for  the  reform  of  the 
Federal  regulatory  system  as  part  of  the 
administration's  "Reinventing 
Government"  initiative.  In  his  March  4, 
1995,  directive,  entitled  "KegulnXiy 
Keinvaotien  lnitiativs,"tha  ^aaidant 
ordered  all  Federal  agandaa  le  coaduct 
a  paae-by-page  review  of  afl  of  their 
lagiiitiaai  wad  to  "eliminate  oajBvise   ' 
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those  that  are  outdated  or  otherwise  in 
need  of  reform."  The  first  results  of 
FDA's  efforts  in  implementing  the 
President's  plan  were  published  in  the 
Federal Ka^ster of Octoberl 3, 1995  (60 
FR  53480).  That  document  identified 
the  regulations  that  FDA  was  proposing 
to  eliminate,  and  the  Centers  within  the 
agency  responsible  for  those  regulations. 
The  agency  received  no  comments  on 
the  proposed  revocation  of  regulations 
administered  by  the  Onter  for  Devices 
and  Radiological  Health  (CDRH).  This 
final  rule  will  finalize  the  proposed 
revocation  of  the  following  regulations 
administered  by  CZ)RH: 

n.  Section4>y-Seclian  Analysb 

1.  Section  801.403  Specific  medical 
devices:  recommended  warning  and 
caution  statements  (21  CFR  801.403). 
This  regulation  recommends  certain 
warning  and  caution  statements  for 
Denture  reliners,  pads,  and  cushions; 
denture  repair  kits:  infrared  generators 
(including  heating  pads);  insulin 
syringes;  mechanical  massagers  and 
vibrators;  steam  or  turkish  baths:  and 
ultraviolet  generators.  This  section  does 
not  contain  specific  requirements  and 
will  therefore  be  removed  from  the  Code 
of  Federal  Regulations  (CFR). 

2.  Section  801.408  Pessaries  for 
introcervical  and  intrauterine  use  (21 
CFR  801.408).  This  section  contains 
information  that  can  be  more 
appropriately  given  as  statements  of 
policy  and  will  therefore  be  removed 
bom  the  CFR. 

3.  Section  801.427  Professional  and 
patient  labeling  for  intrauterine 
contraceptive  devices  (21  CFR  801.427). 
This  regulation  is  no  longer  necessary 
because  these  devices  are  no  longer 
being  marketed.  If  any  intrauterine 
contraceptive  devices  are  approved  in 
the  future,  the  labeling  will  be  approved 
during  the  premarket  approval  process. 
This  regulation  will  therefore  be 
removed  from  the  CFR 

in.  Aaalysie  af  b|Mcts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12886 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(iacluding  potential  economic, 
environmental,  public  health  and  safaty, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  E»cudve 
Order.  Inaddition,  the  final  rule  is  not 


a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Ad 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  removes 
unnecessary  labeling  regulations,  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

IV.  Environmetttal  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ii)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFK  Part  801 

Labeling,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  luder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  801  is 
amended  as  follows: 

PARTSOI— LAKLMQ 

1.  The  authority  citation  for  21  CFR 
part  801  continues  to  read  as  follows: 

Al^llllj   Sect.  201,  301,  501.  502.  507, 
519,  520,  701,  704  of  Um  Federal  Food,  Drag, 
■ad  Cosmetic  Ad  (21  LI.S.C  321,  331, 351. 
352,  357,  3601.  3aO|,  371,  374). 

1101.403  (Rsmavet) 

2.  Section  801.403  Specific  medical 
devices;  recommended  warning  and 
caution  statements  is  removed. 

|aoi.4M   [llamovedl 

3.  Section  801.408  Pessaries  for 
intracerrical  and  intrauterine  use  is 

'removed. 

1801.4X7    [Rsmevadl 

4.  Section  801.427  Profesaonal  and 
patient  labeling  for  intrauterine 
contraceptive  devices  is  removed. 

Dated:  )uly  11. 1996. 
WilUaBK-Hoiikaid. 
Associate  Commissioner  fey  Policy 
Coordination. 
[FR  Doc  96-18233  Filed  7-18-96: 8:45  am) 


DEPARTMENT  OF  THE  TREASURY 
InlMnal  Raveniie  Servlo* 
JSCFRPartMl 

n'J>-*i2q 

MlacellanMM  ProvMon*  Rotating  to 
the  Tax  Ttaatmant  of  PaftnanWp 
Hama;  Prooodura  and  AdmlntaUathm; 
OM8  Control  Numbara;  Corraellon 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correcting  amendment. 


r:  This  document  contains  a 
correction  to  temporary  regulations 
(T.D.  8128),  which  were  published  in 
the  Federal  Register  on  Thursday, 
March  5, 1987  (52  FT?  6779)  relating  to 
certain  rules  for  the  tax  treatment  of 
partnership  items. 
EFFECTIVE  t>ATE:  March  5, 1987. 
FOB  FURTHER  INFOmiATION  CONTACT:  D. 
Lindsay  Russell  (202)  622-3050.  (not  a 
toll-free  number). 

8UPPI.EMENTARV  MFORMATKM: 

Background 

The  temporary  regulations  that  are  the 
subject  of  this  correction  is  under 
sections  6221  thru  6233  of  the  Internal 
Revenue  Code. 

Need  for  Corrsctioa 

As  published,  the  temporary 
regulations  (T.D.  8128)  contains  an  error 
which  may  prove  to  be  misleading  and 
is  in  need  of  clarification. 

List  of  Sabjecls  in  28  CFK  Part  3« 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Accordingly.  26  CFR  part  301  is 
corrected  by  making  the  following 
oonecting  amendment: 

PART  301— PROCEDURE  AND 
ADMMISTRATKm 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

■:  26  U.S.C  7805  •  *  • 


>301.S231M(7)-1T    [Conaety 
redeaignalsd  frem  f  301.a231M(T)-1] 

Par.  2.  Section  301.6231(a)(7)-l  is 
redesignated  as  $  301.6231(a)(7)-lT. 
Micfaaal  L.  Slaogbtv. 
Acting  Chief,  Regulations  Unit  Aasistaat 
QuefCountel  (Corporate). 
[FR  Doc  9fr-18139  Filed  7-18-96: 8:45  ami 
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OEPARTMBIT  OF  TRAWtPORTATION 

CoeetflMerd 

33CFRPvt166 

IcoDOtie  mtj 

nM2115-AA>7 

Safety  Zone:  Cuyahoga  RhMT, 
CiaMland,OH 

AOBtCr:  Cent  Guud,  DOT. 
action:  FinAl  rule. 

91— inirr  The  Coast  Guaid  ii 
««*«»'H«*''"R  a  new  permanant  nfirty 
zone  near  the  mouth  of  the  Cuyahoga 
River  in  Cleveland.  Ohio.  The  new 
safety  zone  ia  to  prevent  the  mooring  of 
boats  in  the  area  from  the  Conrail  No. 
1  railroad  bridge  south  for  six  hundred 
feet  to  the  end  of  the  lot  adjacent  to 
Fagan's  Raataurant  This  sajety  zone  ia 
required  to  prevent  die  oparaton  of 
lecraatjonal  veeseb  patrrintring  the 
entertaiiunent  induatries  in  the  river 
from  rafting  their  boats  outward  into  the 
Meralhr ""'"»«' ""^  navigatian 
channel,  and  thus  impeding  the  safe 
paaaage  of  commercial  shipping. 
BTtcmt  CMTE:  This  rule  is  efSKthre  on 
August  19. 1996. 

limWMII  Unless  otherwise  indicated, 
documents  rafenmced  in  this  preamble 
are  available  for  inspectiOD  or  copying 
at  Coast  Guard  Marine  Safety  Office, 
loss  E.  Ninth  Street  Cleveland.  OH. 
FOR  RMTHBI  ■rOWMATIOII  OONTACT: 
Lieutenant  Nathan  Knapp.  Project 
Offlotr  and  Chief  of  Port  Opeiationa, 
Captain  of  the  Port  Cleveland,  1055  E. 
Ninth  Street.  Cleveland.  Ohio.  44114, 
(216)  522-4405. 


Tlie  section  of  the  Cuyahoga  River  in 
which  &la  safety  zone  is  located  is 
heavily  uaed  by  both  large  commercial 
veeael*  and  sniall  recreational  vessels. 
Uae  of  the  river  by  large  commercial 

in  1 1  r  1 1  itiHniui  tn  Inni——  riring  frnm 

770  tnnaits  in  1982  to  1,284  transits  in 
1987.  to  1.624  transiU  in  1994.  At  the 
same  time,  businesses  along  the  river 
continue  to  attract  an  increasing  number 
of  recaeational  vessels.  Large  numbers  of 
'■'  i»«M«»i«l  vesaels  raft  together  into  the 
liver  Dear  the  many  entertainment 
eatabliahmenta  and  restaurants,  thereby 
oeeting  a  hazard  to  themselves  and  to 
the  large  commercial  vesaels  wfaidli  also 
uae  this  waterway,  and  creating  an 
obatmction  to  the  uae  of  the  river  as  a 
navigdila  charmeL 

In  1987.  a  serious  collision  between  a 
casmnandal  veaael  and  a  iwzeational 
vanal  faigUi^ited  the  need  to  establish 


some  rules  for  the  protection  of  safe 
navigation  in  this  increasingly 
con^sted  waterway.  After  some 
experimentation  with  temporery  safety 
zones  and  an  extensive  process  of 
comment  and  coosultatioD  with  the 
public,  including  a  public  beerins  and 
a  study  by  a  local  worligroup  made  up 
of  representaU  vea  of  bo&i  the 
commercial  and  recreational  interests  ib 
the  local  area,  along  with 
repreeentativas  of  the  City  of  Cleveland 
and  the  Bute  of  Ohio,  the  Coast  Guard 
established  a  set  of  ten  permanent  safety 
zones  under  the  standing  regulation  at 
33  CFR  165.903  (54  FR  9776,  March  8. 
1969). 

Since  that  time,  the  safsty  zones  have 
been  effective  in  protecting  the  safety  of 
navigation  without  causing  hardship  to 
the  local  buainesses  along  the  river 
which  serve  c«sl<Mii«n«  bom  racreeUonal 
vessels.  However,  continuing 
commercial  development  and  use  of  the 
area  has  led  to  the  same  problem  of 
recnaticmal  vessels  rafted  out  into  the 
channel  and  ofaetructliig  navigation  in  a 
locatian  near  the  mouth  of  the  river, 
around  Fagan's  Restaurant  not  covered 
by  a  safety  zone.  The  ten  foot  zone 
prevents  lecreatianal  vessels  bom 
mooring  to  the  bulkheads.  Using  the 
same  process  of  informal  consultation 
with  local  interests  and  civil  groups 
which  ccntributed  to  the  consideration 
of  the  prior  regulationa,  the  local  Coast 
Guard  Captain  of  the  Port  in  Cleveland, 
CHiio,  invited  conunenta  from  an 
autonomous  ad  hoc  working  group,  the 
Cuyahoga  River  Task  Foroa  1995,  which 
included  representatives  of  the  Flats 
Oxbow  Association,  a  local  civic  group 
repreaenting  businesses  in  the  area.  The 
consensus  ^die  Cuyahoga  River  Task 
Force  1995  was  that  congestion  of 
reoeetional  vessels  experienced  around 
the  mouth  of  the  river  called  for  the 
oeation  of  an  additional  safety  zone, 
under  the  same  terms  and  conditions, 
inrhiHing  provisions  foT  Conditional 
waivers  of  the  restrictions,  as  the  other 
zones  eatabliahad  for  other  businesses 
further  up  the  river. 

hi  1995,  die  Coast  Guard  published  a 
Notice  of  Propoeed  Rulemaking  (60  FR 
36375)  propoaing  the  zone 
recommended  by  the  task  force  and 
solicited  comments  bom  the  goaeral 
public.  No  comments  were  received. 

Envireiuaaat 

The  Coast  Guard  haa  consideiad  ttta 
environmental  impact  of  this  regulation 
and  concluded  that,  tmder  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instructian  M16475.1B  (1994 
amendments),  it  ia  categorically 
excluxled  from  further  environmantal 

Anc^ifnamtrnti/m    mnA  the  CateBOtiCal 


e)(cluaion  determination  is  filed  in  the 
dodwL 

FederaUan 

This  actioo  has  been  analyzed  In 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  regulation  does  not  have  sufBdent 
fsdeialism  implications  to  warrant  the 
preparation  of  a  Federalism  Asaessment 

Ragolatory  Evalnatian 

This  regulation  is  considered  to  be 
nonsignificant  under  Executive  Order 
12866  on  Regulatory  Planning  and 
Review  and  nonsignificant  under 
Deportment  of  Transportatimi  regulatory 
poudes  and  procedures  (44  FR  11034  of 
February  26. 1979).  The  economic 
impact  of  this  regulation  is  eiqiected  to 
be  so  mintmal  that  a  full  reguUtoiy 
evaluation  is  unnecessary.  Small 
entities  that  feel  this  regulation  is 
causing  them  to  incur  economic  losses 
can  putition  the  local  Captain  of  the 
I>ort  idr  a  traiver.  provldMl  they  can 
prove  adequate  means  of  preventing  the 
rafting  of  boats  at  their  businesses. 

Snail  Entities 

The  Coast  Guard  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  stnall  entitiea.  The  previous 
experience  with  the  other  safety  zones 
and  the  local  procedures  worked  out  by 
local  business  for  the  management  of 
the  recreational  vessels  along  their 
property  in  cooperation  with  the  Flats 
Oxbow  Associatioo  and  the  Coeat 
Guard,  demonstrates  that  the 
restrictions  imposed  for  the  benefit  of 
safety  can  be  accommodated  with 
mininml  if  any  eCfect  on  the  local 
buainesses.  These  businesses  are 
primarily  accessible  from  non-maritime 
avenues  and  rely  on  such  avenues  for 
the  overwhelming  majority  of  their 
patronage. 


This  regulation  will  impose  no 
collectton  of  information  requirements 
under  the  Paperwork  Reduction  Act.  44 
•U.S.C  3501  etsaq. 

List  af  Snhfecla  in  33  CFR  Part  16S 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures,  Veaaela, 
Waterways. 

In  conaidaration  of  the  foregoing  the 
Coast  Guard  amends  part  165  of  title  33, 
Coda  of  Federal  Ragulationa  as  follows: 

PAIVrHS-IAMENDEOI 

1.  The  authority  citation  for  Part  165 
oondnuee'to  read  aa  follows: 
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r-  33  U.aC  U31:  M  U.S£.  1*1: 
33  am  1.06-*(|).  ■.•4-1,  tM-C,  and  iea.S; 
aad4tCni1.4«. 

2.  in  section  165.903,  par^raphs 
(aXD  Ikrwgh  (aKll4  an  redeaqpated  aa 
paragtapha  (aX2)  Ihrou^  (aXu). 
paragraph  (a),  introductecy  text,  is 
ravlaad,  and  a  new  paragraph  (aKl)  ia 
added  ta  read  aa  follows: 


(a)  Location.  He  waters  of  the 
Cuyahoga  Rlvar  and  the  Old  River 
extendieg  ten  feet  into  ^  river  at  the 
following  eleven  locations,  including 
the  adjacent  shorelines,  are  safety  zones, 
coordinates  for  which  are  baaed  en  NAD 
83. 

(1)  From  the  point  where  the 
shoreline  intersects  longitude 
81°42'24.5"  W,  which  is  the  southern 
side  of  the  Conrail  No.  1  railroad  bridge, 
southeasterly  along  the  shore  for  six 
hundred  (600)  feet  to  the  point  where 
the  shoreline  intersects  kmgitude 
81°42'24.S"  W,  which  is  the  end  of  the 
lot  adjacent  to  Fagan's  Restaurant 
•        •        •        *        * 

Dated:  July  2, 1996. 
tU.Oam. 

Ututanant  Commandtr,  U.S.  CooM  Caaixl. 
Altemala  Captain  of  the  Pat  dmdand. 
IFR  Doc  96-ia330  Filed  7-1S-96;  S:4S  am) 


40  cm  Pan  7W 

(OmV-NMi;  FRL-atn-ll 

Tiofcwical  ilwiWinwii'b  Taa<  mm 

AgraaflkaMB^OfHva 

AOetCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 


r:  EPA  has  approved  by  letter 
certain  modifications  to  lest  standards 
and  schedules  for  chemical  testing 
programs  under  section  4  of  the  Toxic 
Subatancea  Control  Act  (TSCA).  These 
modifications,  requested  by  test 
sponsors,  will  be  incorporated  and 
codified  in  the  respective  test 
regulations  or  enforceable  testing 
consent  araeements/orders.  Because 
these  modifications  do  not  significantly 
aher  the  scope  of  a  test  or  sig^ficantly 
diange  the  schedule  lor  its  completion, 
EPA  approved  these  requests  without 
seeking  notice  and  comment  EPA 
ajmually  publishes  a  rule  describing  all 
of  the  modifications  granted  by  letter  fear 
the  previous  year. 
fmEtfnvE  DATE:  This  rule  shall  take 
eRect  on  July  19. 1996. 
FOa  FURITHEN  MFOfMUTIOM  CONTACT: 
Susan  B.  Hazen,  Director, 
Envirorunental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Rm.  E-543B,  401  M  St.. 
SW..  Washington.  DC  20460.  (202)  554- 


1404.  TDD  (202)  S54-0551.  iDtenat 

AddnwTSCA- 

liatliiM«^iamaa.epa.gBv. 

iasaad  a  rule  pubUatwd  in  the  Fadaad 
Wiglilii  ofSepteirter  1.1969 (54  FR 
30311),  ■mending  prooadurae  in  40  CFR 
part  760  far  mod^^  teat  standards 
and  adiedulea  far  teat  rules  and 
enforceable  tastiiig  conaent  a^aamapta/ 
oidars  unda  sacUoa  4  of  TSCA.  The 
.amended  prooedtma  allow  EPA  to 
approve  requested  modifications  which 
do  not  aher  the  scope  of  a  test  or 
significantly  diange  the  schedule  far  its 
completion.  These  modificatians  ate 
approved  by  letter  without  public 
comment  The  rule  also  requires 
immediate  placement  of  theee  letters  in 
EPA's  public  files  and  publication  of 
theee  modifications  in  the  Federal 
Kagtalar.  Tliis  document  includes 
modifications  approved  from  January  1, 
1995  through  December  31. 1995.  For  a 
detailed  dmcriptian  of  the  rationale  for 
these  modifications,  refer  to  the 
submitters'  letters  and  EPA's  respooaea 
in  the  public  record  for  this  rulemaking. 

I  irismsninn  nf  Mndifirsliesis 

Each  chemical  discussed  in  this  rule 
is  identified  by  a  spedfic  CAS  number 
and  docket  number.  Copies  of 
correspondence  relating  to  spedfic 
chemical  modifications  may  be  found  in 
docket  number  (OPPTS-40029) 
established  for  this  rule.  The  following 
table  Usts  all  chemical-specific 
modifications  approved  bom  January  1, 
1995  through  Decembq^  31, 1995. 


MOOFCATIONS  TO  TEST  STANDARDS  AND  ENFORCEABLE  TESTINQ  CONSENT  AGREEMENTS/ORDERS 
(January  1, 1905  Througfi  December  31, 1966) 


CtmnicaVCAS  Nun«)ar 

CFR  cue 

Teat 

Mouace- 
tiona 

DocKatNo 

Finat  RuMa). 
OrtrMnB  Water  Contwninsntft. 

799.5075 

799.6000 
709.5000 

7W.S000 

14-dBy  am  attecule  (eating 

Reptoducttw  toricHy  laaiing 

90raay*chwaielrailiiirnaacl»taala 

Damal  aaraiizalon  study 
AGUIaSC0Blaal8lana«d     ' 

S 

6 

9 

6,9 

S 

9 
7 

- 

34-6. 

ErAnaatHe  Testing  Conaent  Agreemenl(s)/ 
Ordef(s). 

HapXano)  A  d^lycidyl  elhar  /CAS  No. 

H75-64-3. 
CyeWwtanaXMS  Ne.  110-62-7 

40029M2111J 

4oaeaM2i6aA 

40aeW42004E 

'»«utyl  aaaMBCASNo.  123-06-4 

40020M2138e 

MadificatiQiu 

t  Modify  sampliag  tckedule. 

2.  Chaaga  tsst  substance  (fann/purity). 

3.  Change  Doo-critlcal  test  proraduie  or 

4.  Add  •ataUila  gniv^.hi(.bidiar  laii^' . 


5.  Extend  test  or  piotoool  deadline,  delete  B.  Amend  tast  standard 


test  initiation  date. 

S.  Clarify  and/or  add  specific  guideUne 
raquiremenL 

7.  Altar  qMctBc  guideline  requitepient 
appMVsdIbr  oartaln  t^t). 

(.CutiectCASNii.-''  *^ 


la  Neurotoxicify  endpoint  rule. 
11.  Revise  protocol. 

tXole:  Ooly  nodificaliaos  uadsr 
5, 7,  and  9  is  the 
hi199S. 


/VtL  n.  No.  U»  I  PHday.  July  1»,  19M  /  tttOm  mA 


EPA  bM  cMbliabad  a  pMlc  noatd 
for  diii  ralamakiiag  iindv  dodat 
auabv  On>TS-4002S.  Thi  nooni 
iMAidM  ti>»  liilwillBii  caailiitni  hy 
EPA  ia  •vahMtiag  lb*  iniHlad 
modilcatiaH.  Hw  racord  is  naiUtU 
tor  taspacttOB  tron  12  A>  nooB  to  4 
pjn.,  Moodajr  tfatou^  PHdajr,  ntdnding 
hgil  hdidayt.  is  Dm  TSCA 
NoncmiMwitUl  fafannrtUin  Ctar. 
U.S.  EPA.  Km.  NE-BM7. 401 M  St, 
SW.,  Wadiiiialaa.  DC  20480. 

DL 


A  £aeirtn«  CMar  12aa> 

Undv  ExKutiva  Older  12a66  (M  PR 
5I73S.  Octotwr  4. 1993),  it  h«s  bma 
datanninsd  that  this  action  is  not 
"ngnificant"  punuani  to  tha  tamis  of 
tliis  Exaeutiva  Order  bacauaa  tha 
modificationt  to  the'ntbiact  taating 
actions  do  not  impoae.any  additioaal 
lacjaimDents  on  tha  pubUc.  This  acUon 
is  thenfore  not  sub)act  to  revlaw  by  the 
Office  of  Uanagement  and  Budget 
(OMB). 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  ieq.),  1  hereby  certiiy 
that  this  action  will  not  have  a 
significant  economic  impact  oo  a 
substantial  number  of  small  entities 
because  the  modifications  do  not 
significantly  alter  the  scope  of  a  test  or 
significantly  change  the  schedule  for  its 
completion  and  because  these 
modifications  were  made  at  the  request 
of  a  member  of  the  regulated 
community. 

C  Unfunded  Mandates  Refonn  Act 

Title,  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actiona  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  does  not  impose  any 
Federal  n>andalas  on  any  Stale,  local,  or 
tribal  governments  or  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Ad  of  1995. 

D.  Paperwork  RedtKtion  Act 

The  information  collection 
rsqulraments  associated  with  this  rule 
have  bean  approved  by  OMB  under  the 
pravisioos  of  the  Paperwork  Raductioo 
Act,  44  U.S.C  3501  at  nq.  and  have 
been  asaignad  OMB  oootral  number 
2070-0033  (EPA  ICR  No.  1130).  EPA  baa 
datamlnad  that  thia  rule  doas  not 
rhiini  inatiag  recordk— ping  or 
wpaiiiag  jaqaliamaiili  nor  doaa  ft 


/MtditioMl 
leportiag  ra^idiaBsntB  OD  tiM 

B.  ifiitwiarton  to  CoMran  and  the 
CmmnlAceaaittiiitOfflce 

Uidar  S  U.&C  aOKaXDlA)  of  ^ 
AdminMnthw  ftocadon  Ad  CAPA)  aa 
■aiaii  IbythaSMaBBuslaasa 
ItagiilalMy  Ealunjauiapt  Falmaas  Act  of 
lOwrntiallaf  Pub.  L  104-121, 110 
StaL  M7),  EPA  sofanittad  a  raport 
"Mrt*!"!";  this  rale  and  other  raquirad 
iaionnatlan  to  tha  U.S.  Sanals,  tha  U.S. 
Hatiae  of  Rspnaantativaa  aad  the 
ConipAoUer  Gaoanl  of  the  Gaaaral 
Acoountiiig  Office  prior  to  pahMraHast 
of  the  nila  ia  today's  Filml  Mulilir 
TUs  rule  ia  not  a  "mafor  rule"  as 
defiaed  by  S  U.S.C  804(2)  of  the  APA 
asamanded. 

LM  af  SiAfartB  ia  40  Cn  Part  7M 

&ivlronmaatai  protection,  Owmlcala, 
Qiemical  export.  Hazardous  substances, 
Rasordkaeping  and  Repotting 
Rsquirements,  Testing. 
DmmI:  lune  2S,  ItSS. 

Ljraa  K.  GalAaaa, 

Amigtant  AdminialraUjrfor  Pnvention. 
Pettiddea  and  Toxic  Subalonom. 

Therefore,  40  CFR  part  7BS  is 
amended  as  follows: 

PART  7W-{AMBIDED1 

1.  The  authority  citation  for  part  799 
continues  to  read  as  fallows: 

AadMritr  15  U.S.C  2603.  2611,  2625. 

2.  In  S  799.5075  by  revising 
paragraphs  (cHlKUKA)  and  (d)  to  read 
as  fbUowr. 


|7MJ>75    DftnWngWaav 
*     "    tloT( 


(cXlXiKA).  a>d  (dUXlXA)  ia  I 
27,  lOM.  Tha  alhElhw  data  Ik 
panyaph  (cXlNUXA)  U  Mjr  It.  ilM. 

(2)  Hm  guideiiBBa  Md  alhar  Mat 
aslhodk  dtad  in  thia  aactiaa  are 
laisiemja  J  as  they  exist  on  tha  itkddyu 
data  of  the  final  ivla. 

in  Doc  W-17S24  FUsd  7-ia-M:  fcas  aaal 


OEPARTMEMrOFIMK 
■iMMietUnd 

4Scmp«rtiaM 

two  4M  S1M-a»->4 1«] 


(c)  •        •     .  • 

(1)  *     *     • 

(ii)*        •       *    (A)  Each  subacute 
test  shall  be  completed  and  the  final 
report  submitted  to  EPA  within  12 
months  of  the  date  specified  in 
paragraph  (dXl)  of  this  aection,  except 
for  1,1,2,2-totracfalaroalhaiie.  Tha 
subacute  testing  for  1,1,2,2- 
tetrachlometfaane  shall  be  completed 
and  tha  final  report  submitted  to  B>A  by 
December  IS,  1995. 


(dj  Effective  dale.  (1)  This  section  is 
sSsctiva  on  Daoaobar  27, 1093  except 
for  panstajpha  (aXD,  (aN2),  (cMlKUlA). 
(cXlXUXAI.  (cXlXUXB),  (cX2KiXA).  and 
(CK2XUXA).  Tha  ailKtive  dale  for 
panmpha  (aXZ),  (cXlRUXB)  and 
(cX2XliKA)  U  Saptanbar  20. 19IS.  The 
albctiva  dale  far  paa^npha  (aXD. 


nHnf  Of  FOflHSl  OOflMSON  Of 

t  for  rWn^  ond 
I  PfopscOfSooo  fOf 


MBter:  Bureau  of  Land  Martagament. 

Interior. 

action:  Final  rule. 


:  This  administrative  final  rule 
amende  the  regulations  pertaining  to 
execution  and  filing  of  forma  in  order  to 
reflect  the  new  address  of  the  California 
State  Office  of  the  Bureau  of  Land 
Management  (BLM),  which  moved  ill 
June  1996.  All  filings  and  other 
documents  relating  to  public  lands  in 
CaUfumia  must  be  filed  at  the  new 
address  of  the  State  Office. 


;  DATE:  July  19. 1996. 
FOn  FUKTMCR  iWrOWIATlOW  OONTACT:  Ted 
Hudson,  (202)  452-5042. 
WmjEMBITARY  MTOWMTIOIl:  This 
administntive  final  rule  reflects  the 
administrative  action  of  diangingthe 
address  of  the  California  SUte  Office  of 
BLM.  It  changes  the  address  for  the 
filing  of  documents  relating  to  public 
lands  in  California,  but  makes  no  other 
changes  in  filing  requirements. 
Therefore,  this  amendment  is  published 
ss  a  final  rule  with  the  effective  date 
shown  above. 

Because  this  final  rule  is  an 
administrative  action  to  cfaarna  the 
address  for  one  BLM  Slate  Office,  BLM 
has  determined  that  it  haa  no 
subttantiva  impact  on  the  public.  It 
Impoaes  no  coats,  and  BMrely  updalaa  a 
list  of  addteaaea  included  in  the  Code  of 
Federal  Ragulaliona  far  the  convanienca 
of  the  public.  Tha  Papaitmant  of  the 
Intarior,  tharefna,  IbrjBod  cauaa  Bads 
uadar  5  U3.C  5S3(bXB)  and  553(dX3) 
that  notice  and  public  piooeduie 
tharaan  ara  unnaoaasaiy  and  that  this 
mla  Bay  talia  aSsct  upoa  pitbUoatica. 
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Becauae  this  final  rule  is  a  purely 
administrative  regulatory  action  having 
no  eSscts  upon  the  public  or  the 
environment,  it  has  been  determined 
that  the  rule  is  categorically  excluded 
from  review  under  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
(42  U.S.C  4332(2)(Q). 

This  rule  was  not  subbed  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  CMer  12886. 

As  required  by  Executive  Order 
12630,  the  Department  of  the  Interior 
has  determined  that  the  rule  would  not 
cause  a  taking  of  private  property.  No 
private  property  rights  would  be 
afiected  by  a  rule  that  merely  reports 
address  changes  for  BLM  State  Offices. 
The  Department  therefore  certifies  that 
this  proposed  rule  does  not  represent  a 
governmental  action  capable  of 
intnfiBrence  with  constitutionally 
protected  property  rights. 

Further,  the  Department  has 
determined  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C  601,  et  seq.) 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Reporting 
address  diangea  for  BLM  State  Offices 
will  not  have  any  economic  impact 
whatsoever. 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

BLM  has  determined  that  this  rule  is 
not  significant  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  because 
it  will  not  result  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
S10O  million  or  more  In  any  one  year. 
Fiuther,  this' rule  will  not  significantly 
or  imiquely  afiect  small  governments. 

List  of  Snbjects  in  43  CFR  Part  1820 

Administrative  practice  and 
procedure.  Application  procedures. 
Execution  and  filing  of  forms.  Bureau 
offices  of  record. 

Under  the  authority  of  section  2478  of 
the  Revised  SUtutes  (43  U.S.C  1201). 
and  43  U.S.C.  1740,  subpart  1821,  part 
1820,  group  1800,  subchapter  A,  chapter 
n.of  title  43  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  1820-APPLJCATION 
PROCEDURES 

Sulipart  1821— ExactjUon  and  Filing  of 
Forma 

1.  The  authority  citation  for  part  1820 
mntiniiM  to  read  as  follows: 


r.  R.S.  2478.  43  U.S.C  1201: 43 
US.C.  1740,  unlau  otbenrise  notsd. 

2.  Section  1821.2-l(d)  is  amended  by 
revising  the  locaUon  and  address  of  the 
Bureau  of  Land  Management  State 
Office  in  Califbmia  to  read: 

I18I1.1-1    0(nGahe«iia;plaeelor(ana. 

(d)*  •  • 
STATE  OFFICE  AND  AREA  OF 
JURISDiCrKM 

Califbmia  Stats  Office,  213S  Butano  Dr.. 
Saoimanlo,  CA  9SS25-04S1— Caliibniia 

*         *         *         •        • 

Dated:  July  2, 19S6. 
Sjrhria  V.  Baca. 

Deputy  AM$istantSecretaiy  of  tile  Interior. 
(FR  Doc  ge-lS337  Filed  7-18-96;  8:45  am] 

aaian  cooc  ais-a4-r 


FEDERAL  EMERGENCY 
MANAQEMENT  AOBICY 

44  CFR  Part  62 

fWI30e7-AC26 

National  Flood  Inauranca  Program; 
Aaaialanea  to  Private  Sector  Property 
inaurare 

AOENCY:  Federal  Insurance 

Administration  (FIA),  Federal 

Emergency  Management  Agency 

(FEMA). 

action:  Final  rule. 


Tliis  final  rule  amends 
National  Flood  Insurance  Program 
(NFIP)  regulations  establishing  the 
Financial  Assistance/Subsidy 
Arrangement  that  may  be  entered  into 
by  and  between  the  Administrator  and 
private  sector  insurers  under  the  Write 
Your  Owm  (WYO)  program.  The 
amendments:  (1)  Simplify  the 
Arrangement  by  streamlining  the 
format;  (2)  reflect  recant  policy  changes 
regarding  loss  adjustment  and  financial 
operation  of  the  private  insurers  in  the 
WYO  program;  and  (3)  delete  references 
to  obsolete  operating  manuals  and 
handbooks.  The  amendments  also 
improve  the  flexibility  of  the 
Arrangement  and  provide  information 
to  permit  WYO  participants  to  discharge 
their  responsibilities  for  imderwriting, 
claims  adjustment,  and  financial  control 
procedures  established  by  the  Federal 
Insurance  Administration. 
ffFECnVE  DATS:  October  1, 1996. 
FOR  FURTfER  mFORHATKW  CONTACT: 
Edward  T.  Pasterick,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administradon,  500  C  Street  SW., 
Washington.  DC  20472,  (202)  646-3443. 


:  On  April 
3, 1996,  FEMA  pubUshed  in  the  Fadaral 
Bagtater,  61  FR  14709,  a  proposed  rule 
to  amend  NFIP  regulations  establishing 
the  Financial  Assistance/Subsidy 
Arrangement  that  may  be  entered  into 
by  and  between  the  Administrator  and 
private  sector  insurers  under  the  WYO 
program. 

fISMA  received  two  sets  of  writtmi 
comments  on  the  propoaed  rule.  The 
comments  were  submitted  by  two 
separate  Write  Your  Own  companies. 

One  company  expressed  concerns 
over  seven  (7)  issues  in  the 
Arrangement.  The  first  concern 
questioned  the  Arrangement's  incentive 
system,  i.e.,  adjusting  the  percentage  of 
retained  premium  relative  to  the 
Company's  performance  in  achieving 
production  goals.  The  proposed 
Arrangement  provides  a  minimiim  of 
30.6%  of  premium  income  to  be 
retained  by  a  WYO  Company  for 
operating  and  administrative  expenses, 
including  marketing  expenses.  When  a 
WYO  company  achieves  its  producUcm 
or  marketing  goals,  the  amount  of 
retained  premium  income  increases 
from  the  minimum  of  30.6%  up  to  a 
maximum  of  32.6%.  The  commsnter  felt 
that  such  a  provision  was  punitive  and 
amoimted  to  a  retroactive  penalty  since 
the  marketing  goals  are  tied  to  the 
retention  of  current  policies  as  well  as 
the  production  of  new  business. 

First  of  all,  the  amount  of  premium 
income  retained  by  a  WYO  company 
(32.6%)  includes  allowances  for 
marketing  activities.  Therefore,  it  is  not 
unreasonable  to  condition  a  portion  of 
the  retained  premium  on  the  success  of 
such  marketing  activities.  Secondly,  the 
unprecedented  growth  in  the  number  of 
Qood  insurance  policies  during  the  last 
two  years  as  a  result  of  this  very 
incentive  system  is  a  compelling  reason 
to  continue  it  under  the  Arrangement. 
Thirdly,  the  marketing  goals  are  tied  to 
retention  of  current  policies  only  to  the 
extent  that  such  policies  leave  the  NFIP 
entirely.  If  they  go  from  one  WYO 
company  to  another,  the  loss  does  not 
adversely  affect  the  first  company's 
goals.  Furthermore,  policy  retention  is  a 
commonly  accepted  component  of 
marketing  strategies.  In  sum,  the 
principle  of  relating  financial  incentives 
to  performance  is  simply  a  sound 
business  practice  and  has  been  retained 
in  the  Arrangement 

Tlie  commenter  expressed  a  related 
concern  that  a  standard  percentage  is 
unfoir  to  larger  companies  that  carry 
mora  policies  on  their  book  of  business. 
FEMA  has  retained  the  same  percentage 
for  all  companies  participating  in  the 
WYO  program  for  the  current 
Arrangement  believing  that  a  consistent 
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■tandard  it  the  mott  aqultable  approach 
for  til  participants  since  it  is  appued 
unifarmly,  regardless  of  a  company's 
size.  Howerar,  in  nalrailating  «m1 
tccampUsfament,  we  will  employ  a 
fonnuu  that  will  reoognize  not  only  the 
percentage  increase  in  the  numbers  of 
policies  but  also  absolute  numben  of 
new  policies.  This  will  be  explained 
further  in  the  ofiar  letter  for  ue 
Arrangement. 

The  overall  issues  of  growth  goals  for 
companies  in  the  WYO  program,  the 
appropriate  level  of  the  expense 
allowanoe,  and  the  relationship  between 
the  two,  all  warrant  a  detailed  review  by 
the  FIA.  For  the  current  Arrangement, 
however,  the  leveb  of  retained  premium 
rellectad  in  the  April  3, 1996  proposed 
rule  remain  in  erocL 

The  second  concern  raised  by  this 
WYO  company  focused  on  the 
appropriate  roles  with  respect  to  risk 
bearing  by  the  Federal  Government  and 
the  insurance  companies  participating 
in  the  Arrangement  (The  heading  in  the 
company's  submissiOD  reads 
"Continuing  Shift  of  Risk-Bearing.") 
The  cfmmenter  expressed  concern  that 
if  Coi^ressional  authorization  or 
appropriation  for  the  program  is  ever 
withdrawn  Iha  WYO  company  would 
still  be  liable  for  its  polidee  in  force  that 
are  allo%«ed  to  run  their  term  under  the 
Arrangement  The  company 
recommended  that  the  purpose 
statement  be  revised  to  emphasize  the 
Federal  Government's  continuing 
financial  assistance  role — regardless  of 
circumstances.  The  same  company  also 
recommended  that  Article  V.E.  should 
reaffirm  that  the  FIA  will  reimburse 
expenses  and  ultimately  be  responsible 
for  claim  payment  for  the  durabon  of 
the  Arrangement  even  though  financial 
assistance  under  the  Arrangement  is 
canceled  for  any  new  or  renewal 
business.  In  the  absence  of  that,  the 
company  recommended  that  a  WYO 
company  be  permitted  to  cancel  all 
policies  in  force  with  45  days  notice 
should  Rnancial  assistance  oe 
terminated  for  any  reason. 

First,  the  AnangemenI  may  not 
obligate  the  Federal  Government  in  any 
way  beyond  Coagressional 
authorization  Congress  has  buih  into 
the  Act,  however,  a  number  of 
saiaguards  for  policyholders — the 
ultimate  beneficiaries  of  the  National 
Flood  Insurance  Program — and  private 
insurance  companies  that  participate  in 
the  rav.  One  of  the  ma^or  saiaguards 
far  cooiumert  and  private  insunnce 
rnaapanlan  is  FEMA's  borrowing 
aHtkority  far  the  National  Flood 
iMniaiirn  Fund  which  opeialea 
iadapeBdeatly  of  fiscal  year 
aMhoriaUao.  FurtkanBcea,  tike  WYO 


program  has  operated  far  thirteen  yean 
and  all  have  benefited — the  consumer, 
the  taxpeyer,  and  participating  WYO 
companies  that  have  not  had  to  abaoit) 
or  share  loaaet  even  in  recent  heavy  loss 
years  in  spite  of  their  active 
involvement  in  the  NFIP.  While  FIA 
cannot  speak  for  Congress  relative  to  the 
authorization  for  the  NFIP,  FIA  has 
recognized  the  commenter's  concern  by 
revising  the  purpose  statement  of 
Article  I  to  emphasize  that  all  flood 
policies  issued  are  done  so  under 
prescribed  conditions  pursuant  to  the 
Arrangement  and  authorization  granted 
by  Congress  for  the  program. 

The  same  commenter  also  expressed 
concern  over  certain  details  in  the 
Arrangement  for  the  single  adjuster 
program  for  catastrophic  losses  such  as 
hurricanes  when  property  owners  suffer 
combined  wind  and  flood  losses  bul 
have  separate  insiu^uice  carriers  for 
these  perils.  Specifically,  Article  n.C3.0 
of  the  proposed  Arrangement  requires 
using  a  single  adjuster  when  the  flood 
coverage  is  provided  by  the  WYO 
company  and  the  wind  coverage  is 
provided  by  another  WYO  company. 
Article  II.C4.0  requires  the  use  of  a 
single  adjuster  when  the  flood  coverage 
is  by  the  WYO  company,  the  wind 
coverage  is  by  another  property  insurer, 
and  the  State  Insurance  R^ulator  deems 
it  in  the  interests  of  the  policyholder 
that  a  single  adjuster  be  used  to  handle 
both  losses. 

FIA  finds  soma  merit  in  the 
commenter's  concerns  relative  to:  1. 
Article  D.C.3.0,  such  as  the  potential 
exposure  of  a  WYO  company's 
proprietary  information  through  the  use 
of  a  single  adjuster.  Consequently,  the 
Arrangement  has  been  revised  by 
deleting  Article  II.C3.0.  Article  n.  C4.0, 
which  requires  the  use  of  a  single 
adjuster  when  the  State  Insurance 
R^ulator  requires  one,  has  been 
retained  in  the  Arrangement  and 
renumbered  as  Article  n.C3.0.  FIA 
believes  strongly  that  at  the  heart  of  the 
single  adjuster  approach  is  an 
overriding  public  benefit  since  claims 
on  the  tame  property  involving  separate 
perils  are  adjusted  in  a  coordinated 
manner.  Therefore,  whenever  a  State 
Insurance  Regulator  deems  it  in  the 
interest  of  the  public  that  a  single 
adjuster  be  used  for  an  event  involving 
wind  and  flood,  the  program  will 
support  the  Regulator's  decision  and 
require  the  use  of  a  single  adjuster  by 
participating  WYO  companies. 

The  company  aiao  expitaaed  concara 
that  it  DO  loagar  haa  an  Hwlarataadiag 
with  one  )oiai  UadarwritiBg  AtaodatioD. 
and  would  run  tka  risk  in  Aiticla 
n.C2.0  of  breach  of  csnttact  or 
■lisnpfeseBtation  since  )oiBt 


Undarwiiting  Attodatiaiu  are  one  of 
the  wind  cairitn  that  would  require  the 
use  of  a  tingle  adjutler.  The  commenler 
indicated  that  Article  ILC2.0 
repraaented  only  a  imall  peicentaga  of 
itt  butineaB,  and  Joint  Underwriting 
Asaodations  are  in  bd  only  one  ofa 
number  of  property  insurance 
mechanisms  liKed  in  Article  II.CZ.O. 
While  the  company  may  no  loooer  ad 
as  a  servicing  agent  for  a  particular  State 
Joint  Underwriting  Assodation,  this 
would  certainly  not  predude  the  use  of 
a  single  adjuster  when  the  coverage  for 
flooais  offered  by  the  company  and  the 
wind  coverage  is  offered  by  the 
underwriting  assodation.  Accordingly, 
Article  II.C.2.0  of  the  Arrangement  has 
not  been  revised. 

The  same  company  also 
recommended  thist  State  premium  tax 
surcharges  for  flood  insurance  and 
guaranty  fund  assessments  be  excluded 
from  liability  from  a  partidpatins 
Company.  "Ae  company  believed  that 
the  wording  in  the  proposed 
Arrangement  could  be  an  impediment  to 
marketing.  FIA  agrees  with  this 
comment,  and  Article  III.A.  has  been 
revised  to  read,  "The  Company  shall  be 
liable  for  operating,  administrative  and 
production  expenses,  including  any 
Stale  premium  taxes,  dividends,  agent's 
commissions  or  any  other  expense  of 
whatever  nature  incurred  by  the 
Company  in  the  performance  of  its 
obligations  under  the  Arrangement,  but 
excluding  surcharges  on  flood  insurance 
premium  and  guaranty  fund 
assessments." 

The  first  conunenter  also  objeded  that 
the  percentage  (3.3%)  paid  to  WYO 
companies  for  uiullocated  loss 
adjustment  expenses  is  inadequate — one 
that  has  not  changed  since  the  inception 
of  the  program.  While  loss  adjustment 
expenses,  as  the  commenter  mentioned, 
will  on  the  average  be  higher  for 
catastrophic  events  than  for  smaller 
events,  the  3.3%  contained  in  the 
Arrangement  is  an  average  percentage 
for  all  loss  adjustment  scenarios, 
induding  catastrophic  disasters  as  well 
as  moderate  and  small  events  where 
allocated  loss  expenses  are  lower. 
FEMA  has  determined  tliat  the  current 
3.3%  should  be  retained  in  the  current 
Arrangement.  The  matter  however 
wanantt  review,  and  any  modification 
to  the  loss  adjustment  expense  will  be 
considered  at  the  and  of  Uie  curnnt 
Arrangement  year. 

The  commenter  ako  objected  to  the 
removal  at  tKa  adjuster  fse  schedule 
boa  the  AmofMBent  and 
recoaaawadid  that  the  Im  schedule  be 
modifled  to  leflact  kigkar  UmiU  of 
oeiTSftgt.  FQ4A  agiMt  thai  adAtieaal 
dia^M  aaed  t*  ha  made  !•  theiM 


schedule:  however,  in  the  interest  of 
expedition  and  flexibility.  FEMA 
believes  that  any  changes  to  the  fee 
schedule  should  be  made  outside  the 
rule  making  process  in  close 
coordination  with  the  partidpatlng 
WYO  companies.  Therefore,  the  fee 
schedule  has  not  been  induded  in  the 
final  Arrangement 

This  commenter's  final 
reconunendation  involved  offering 
greater  flexibility  in  the  Arrangement 
regarding  cash  management  procedures 
and  oversight.  The  commenter 
recommended  that  Article  VHB.  be 
revised  to  read  "The  Company  shall 
remit  all  funds,  induding  interest  not 
required  to  meet  current  expenditures  to 
the  United  States  Treasury,  in 
accordance  with  the  provisions  of  the 
WYO  Accounting  Procedures  Manual  or 
procedures  approved  by  the  FIA." 
FEMA  agrees  with  that  reconunendation 
provided  that  FIA's  approval  of 
accounting  procedures  is  in  writing.  The 

Eurpose  underlying  the  revisions  in  the 
itest  Arrangement  is  to  streamline  the 
document  and  to  achieve  greater 
flexibility  in  managing  the  program 
without  sacrificing  essential  operational 
and  financial  controls.  We  have 
modified  the  Arrangement  to  refled  the 
company's  reconunendaticn. 

A  second  WYO  company  objeded 
also  to  the  fixed  percentage  of  32.6%  of 
retained  premium  only  when  companies 
achieve  their  marketing  or  production 
goals  and  to  the  limitation  of  30.6% 
when  that  goal  is  not  achieved.  The 
company  dtad  Its  extensive  service  and 
outreach  programt  to  its  ag«its  in  an 
effort  to  achieve  the  growth  goals  for  the 
National  Flood  Insurance  ProflifjB.  In 
spite  of  this  effort,  the  company 
indicated  that  increased  competition 
from  the  independent  agency  system 
has  prevented  the  company  from 
achieving  iu  goals.  FEMA  coodudes 
however  thai  the  experience  of  the  WYO 
program  as  a  whole,  with  these 
percentages  in  place,  has  been 
responsible  in  large  part  for  the 
unprecedented  growth  of  the  program. 
At  explained  above,  the  percentage  rates 
of  30.6%  (the  minimum  amount  of 
prenutun  that  a  company  may  retain) 
and  32.6%  (the  amount  of  premium 
retained  by  a  company  whni  it  achieves 
ita  marketing  goals)  have  been  ratamed 
in  this  Arrangement  but  nvill  be 
reviewed  by  FIA  for  fiitun 
Arrangements. 

Nalknal  EnTiroomamtal  Policy  Ad 

This  final  rule  is  categorically 
exduded  from  the  requirements  of  44 
CFRPart  10,  Environmental 
Consideration.  No  environmental 
impad  assaaoment  has  been  prepared,  . 


Executive  Order  12SM.  BagDlalory 
Planniag  and  Keview 

This  final  rule  is  not  s  significant 
regulatory  action  as  defined  under 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Plaiming  and  Review, 
58  FR  51735,  Odober  4, 1993.  To  the 
extent  possible,  this  rule  adheres  to  the 
prindples  of  regulation  as  set  forth  in 
Executive  Order  12866.  This  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  Executive  Order  12866. 

Paperwork  KednctiaB  Ad 

This  final  rule  does  not  contain  a 
collection  of  information  and  is 
therefore  not  subjed  to  the  provisions  of 
the  Paperwork  Reduction  Ad  of  lOOS. 

Executive  Order  12612.  Federalism 

This  final  rule  involves  no  polides 
that  have  federalism  implications  under 
Executive  Order  12612,  FederaUsm, 
dated  Odober  26, 1987. 

Executive  Order  12778,  Qvil  Jnatice 
Refuiui 

This  final  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Utt  of  Subiada  in  44  CFK  Part  U 

Claims.  Flood  insurance. 
Accordingly,  44  CFR  part  62  is 
amended  as  follows: 

PARTAS-SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAMS 

1.  The  authority  dtation  for  Part  62 
continues  to  read  at  follows: 

Aolharity:  42  U.S.C  4001  etmq.: 
RaoiganizaUon  Plan  No.  3  of  1978, 43  FK 
41943.  3  CyR  1978  Comp.,  p.  329;  B.a  12127 
of  Mar.  31, 1979,  44  PR  19367,  3  C7R.  1979 
Comp..  p.  378. 

2.  Appendix  A  of  part  62  is  revised  to 
read  as  follows: 

Apptmdix  A  of  Part  aS— Federal 
EBMiyncy  Managaieal  Agaacy. 
Federal  Ijamranca  Adminiatration. 
FiBandal  AtaJttanc^Bhaidy 


Purpose:  To  astist  the  company  in 
underwriting  flood  insurance  using  the 
Standard  Flood  Insurance  Policy. 

Accounting  Data:  Pursuant  to  Section 
1310  of  the  Ad.  a  Letter  of  Credit  shall 
be  issued  for  payment  as  provided  for 
herein  from  the  National  Flood 
Insurance  Fund. 

Elective  Dote:  Odober  1,  lese. 

Issued  By:  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration.  Washington,  DC  20472. 


Aitick  I— Findiai^  Pnipoae.  and 
Antnority 

Whereas,  the  Congress  in  IU  "Rnding 
and  Declaration  of  Purpose"  in  the 
National  Flood  Insurance  Ad  of  1968, 
as  amended,  ("the  Ad")  recognized  the 
benefit  of  having  the  National  Flood 
Insurance  Program  (the  Program) 
"carried  out  to  the  maximum  extent 
practicable  by  the  private  insurance 
industry":  and 

Whereas,  the  Federal  Insurance 
Administration  (FIA)  recognizes  this 
Arrangement  as  coming  under  the 
provisions  of  Section  134S  of  the  Ad: 
and 

Whereas,  the  goal  of  the  FIA  is  to 
develop  a  program  with  the  insurance 
industry  where,  over  time,  some  risk- 
bearing  role  for  the  industry  will  evolve 
as  intended  by  the  Congress  (Section 
1304  of  the  Ad):  and 

Whereas,  the  insurer  (hereirufter  the 
"Company")  under  this  Arrangement 
shall  chai^  rates  established  by  the 
FIA: and 

Whereas,  this  Arrangement  will 
subsidize  all  flood  policy  losses  by  the 
Company:  and 

Whereas,  this  Finandal  Assistance/ 
Subsidy  Arrangement  has  been 
developed  to  enable  any  interested 
qualified  insurer  to  write  flood 
insurance  under  its  own  name;  and 

Whereas,  one  of  the  primary 
objectives  of  the  Program  is  to  provide 
coverage  to  the  maximum  numoer  of 
structures  at  risk  and  because  the 
insurance  industry  has  marketing  access 
through  its  existing  fadlities  not 
diradly  available  to  the  FIA,  it  has  been 
concluded  that  coverage  will  be 
extended  to  those  who  would  not 
otherwise  be  insured  under  the 
Program:  and 

Whereas,  flood  insurance  polides 
issued  subjed  to  this  Arrangement  shall 
be  only  that  insurance  written  by  the 
Company  in  its  own  name  under 
prescribed  policy  conditions  and 
pursuant  to  this  Anangement  and  the 
Ad;  and 

Whereas,  over  time,  the  Program  it 
designed  to  increase  industry 
partidpetion,  and,  accordingly,  reduce 
or  eliminate  Government  as  the 
prindpal  vehicle  for  delivering  flood 
insurance  to  the  public:  and 

Whereas.  Iha  dired  benefidaries  of 
this  Arrangement  will  be  those 
Company  policyholders  and  applicants 
for  flood  insurance  who  otherwise 
would  not  be  covered  against  the  peril 
of  flood. 

Now,  therefore,  the  parties  hereto 
mutually  nndartakni  the  following: 
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Article  D—UmlntakiDgi  of  Ilia 
Caaqianjr 

A.  In  order  to  be  eligible  for  assiitance 
under  this  Arrangement  the  Company 
ahall  be  teepooiiola  for. 

1.0  Policy  Administntian. 
including: 

1 . 1  Community  Eligibility/Sating 
Criteria. 

1.2  Policyholder  Eligibility 
Determination. 

1.3  Policy  Iseuance. 

1.4  Policy  Endorsements. 

1.5  Policy  Cancellations. 

1.6  Policy  Correspondence. 

1.7  Payment  of  Agents' 
Commiasions. 

Tile  receipt,  recording,  control,  timely 
deposit  and  disbursement  of  funds  in 
connection  with  all  the  fbreaoing.  and 
correspondence  relating  to  the  wove  in 
accordance  with  the  Financial  Control 
Plan  requirements. 

2.0    Claims  processing  in  accordance 
with  general  Company  standards  and 
the  Financial  Control  Plan.  Other 
technical  and  policy  material  published 
by  FGMA  and  FIA  will  also  pnivide 
guidance  to  the  Company. 

3.0  Reports. 

3.1  Monthly  Financial  Raprating 
and  Statistical  Transaction  Reporting 
shall  be  in  accordance  with  the 
requirements  of  Natiooal  Flood 
Insurance  Program  Transaction  Record 
Reporting  and  Processing  Plan  far  the 
Write  Your  Own  (WYO)  Program  and 
the  Financial  Control  Plan  for  business 
written  under  the  WYO  Program.  These 
data  shall  be  validated/edited/audited 
in  detail  and  shall  be  compared  and 
balanced  against  Company  fin«mH«) 
reports. 

3.2  Monthly  financial  reporting  ahall 
be  prepared  in  accordance  with  the 
WYO  Accounting  Procedures. 

B.  The  Company  ahall  use  the 
following  time  standards  of  performance 
as  a  guide: 

1.0  Application  Processing — IS  days 
(Note:  If  ttw  policy  Cannot  be  mailed 
due  to  insufficient  or  entmeous 
infomaUon  or  insuffideot  funds,  a 
request  far  conBctian  or  added  mraiiee 
shall  be  mailed  within  10  days): 

1.1  Renewal  Processing— 7  days; 

1.2  EDdanainenl  ProcMsing— 15 
days; 

1.3  Cancellation  Processing— IS 
days; 

1.4  Claims  Drsft  Prtxxesing— 7  days 
from  completion  of  file  «ir«iiii»i«Mmi. 

1.5  Claims  Adjustment— 45  days 
average  &xan  receipt  of  Notice  of  Loss 
(or  equivalent)  through  completion  of 
SDominatian. 

l.B    For  the  elements  of  wofk 
anumeiated  above,  the  elapeed  time 


shown  ia  from  the  date  of  receipt 
through  the  date  of  mail  out.  Days 
means  working  days,  not  calendar  days. 

In  addition  to  the  standards  for  timely 
performance  set  forth  above,  all 
functions  performed  by  the  Company 
shall  be  in  accordance  with  the  highest 
reasonably  attainable  quality  standards 
generally  utilized  in  the  insurance  and 
data  processing  industries. 

These  standards  are  for  guidance. 
Although  no  inmiediate  remedy  for 
tailure  to  meet  them  is  provided  under 
this  Anangament,  nevertheless, 
performance  under  these  standards  and 
the  marketing  guidelines  provided  for  in 
Section  G.  below  can  be  a  factor 
coiuidered  by  the  Federal  Insurance 
Administrator  (the  Administrator)  in 
requiring  corrective  action  by  the 
Company,  in  determining  the 
continuing  participation  of  the 
Company  in  the  Program,  or  in  taking 
other  action,  e.g..  limiting  the 
Company's  authority  to  write  new 
business. 

C  To  ensure  maximum 
responsiveness  to  the  National  Flood 
huurance  Program's  (NFIP) 
policyholders  following  a  catastrophic 
event,  e.g.,  a  hurricane,  involving 
insured  wind  and  flood  damage  to 
policyholders,  the  Company  shall  apee 
to  the  adiustment  of  the  combined  flood 
and  wind  losses  utilizing  one  adjuster 
under  an  NFIP-approved  Single 
Adjuster  Program  in  the  following  cases 
and  under  procedures  issued  by  Sm 
Administrator 

1.0    Where  the  flood  and  wind 
coverage  is  provided  by  the  Company: 

2.0    Where  the  flood  coverage  is 
provided  by  the  Company  and  the  wind 
coverage  is  provided  by  a  participating 
State  Property  Insurance  Plan, 
Windpool  Association,  Beech  Plan,  joint 
Undemriling  Aaaodatian,  FAIR  Plan,  or 
similar  property  insurance  mechanism; 
and 

3.0    Where  the  flood  coverage  Is 
provided  by  the  Company  and  the  wind 
coverage  is  provided  Dy  another 
property  insurer  and  the  State  Insurance 
Regulator  has  determined  that  such 
property  insurer  shall,  in  the  interest  of 
consumen,  fodlitate  the  adjustment  of 
its  wind  loss  by  the  adjuster  engaged  to 
adjust  the  flood  loss  of  the  Company. 

D.  Policy  ianianca. 

1.0    The  flood  insurance  subject  to 
this  Arrangament  shall  be  only  that 
insurance  written  by  the  Company  in  its 
own  name  pursuant  to  the  AcL 

2.0    The  Company  shall  issue 
policies  under  the  regulations 
pteeoibad  by  the  Adminiatiator  in 
accordaiics  with  die  Act; 

3.0    All  such  poUdes  of  insurance 
shall  csnfanii  to  Ibe  lagulatioaa 


prescribed  by  the  Administrator 
pursuant  to  the  Act,  and  be  issued  on 
a  form  approved  by  the  Administrator; 

4.0    All  policies  shall  be  issued  in 
ooosideration  of  such  premiums  and 
upon  such  terms  and  conditions  and  in 
such  States  or  arees  or  subdivisions 
thereof  as  may  be  designated  by  the 
Administrator  and  only  where  the 
Company  is  licensed  by  State  law  to  > 
engage  in  the  property  insurance 
business: 

5.0    The  Administrator  may  require 
the  Company  to  discontinue  issuing 
policies  subject  to  this  Arrangement 
immediately  in  the  event  Congressional 
authorization  or  appropriation  for  the 
National  Flood  Insurance  Program  is 
withdrawn. 

E.  The  Company  shall  seperate 
Federal  flood  insurance  funds  from  all 
other  Company  accounts,  at  a  bank  or 
banks  of  its  chooeing  for  the  collection, 
retention  and  disbursement  of  Federal 
funds  relating  to  its  obligation  under 
this  Arrangement,  less  the  Company's 
expenses  as  set  fbnrth  in  Article  m,  and 
the  operation  of  the  Letter  of  Credit 
established  pursuant  to  Article  IV.  All 
funds  not  required  to  meet  current 
expenditures  shall  be  remitted  to  the 
United  States  Treasury,  in  accordance 
with  the  provisions  of  the  WYO 
Accountiiig  Procedures  Manual. 

F.  The  Company  shall  investigate, 
adjust,  settle  and  defend  all  claims  or 
losses  arising  from  policies  issued  under 
this  Arrangement.  Payment  of  flood 
insurance  claims  by  the  Company  shall 
be  binding  upon  the  FIA. 

G.  The  Company  shall  market  flood 
insurance  policies  in  a  maimer 
consistent  with  the  marketing 
guidelines  established  by  the  Federal 
Insurance  Administration. 

Article  m— Laos  Casta,  Expeaaaa, 
BxpoBaa  lainbananieBt,  and  Pnmimn 


A.  The  Company  shall  be  liable  for 
operating,  administrative  and 
production  expenses,  including  any 
State  piamiiun  taxes,  dividends,  agent's 
commiaalnns  or  any  other  expense  of 
whatever  nature  incumd  by  the 
Company  in  the  perfonnance  of  its 
obligiitions  under  this  Arrangamant  but 
excluding  surcharges  on  flood  insurance 
premium  and  guaranty  fiind 


B.  The  Company  shall  be  entitled  to 
withhold.  QD  a  pioviaianal  basis,  aa 
operating  and  admiDistnthm  aiqienaaa, 
including  agents'  or  hrokaia' 
commissioiis,  an  amount  from  tba 
Company'a  wiitlan  premium  on  the 
polidae  oovand  by  this  Anangament  in 
reindniraamant  of  all  of  the  Company's 
maiMlliig,  opHitiiig  and  adminiMntiva 
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uwaHarrtsd  law  »d)ii«aiient  e  >pa»aei 
daacribad  ia  Soctiaa  C  of  Ihli  Article. 
wUck  aamaai  abaU  be  32.6%  of  the 
Camftrnft  mi— u  preBtum  on  the 
peUiiaa  cavand  by  IhU  Ananflameot 
The  bad  aaai^  rslaiMd  by  &e 
Cempoay  shaUba  datanaine4by  m 
iacrnsa  (v  dacraass  dapanding  on  the 
extant  to  which  Iha  Cnapany  meets  the 
marketiog  goals  for  the  1906-1997 
ArrangaaeBt  year  coBtained  in 
narkaUag  guidaiiBee  aatablished 
pursuant  to  Aitida  H.  G. 

The  adfuslBaat  ia  the  amount 
letainad  by  the  Compaoy  ahall  be  made 
aflar  the  and  of  the  1988-1907 
ArrangeiBenl  year.  Any  decrease  bt>m 
32.6%  made  as  a  result  of  a  Company 
not  maatiBg  iu  matketing  goals  shall  be 
directly  lelated  to  the  extent  to  which 
the  Company's  goal  was  not  achieved, 
bat  shall  not  eaiceed  two  (2)  percentage 
points  (providing  fat  a  minimiim  af 
30.6%). 

The  increase,  which  shall  be 
distributed  smong  the  Companies 
exceeding  their  marketing  goals,  shall  be 
drawn  from  a  pool  composed  of  the 
difference  between  32.6%  of  all  WYO 
Companies'  written  premium  in 
Arrangement  year  1906-1997  and  the 
total  amount,  prior  to  the  increase, 
provided  to  the  Companies  on  the  basis 
of  the  extent  ts  which  they  have  met 
their  marketing  goals.  A  distribution 
formula  will  be  developed  and 
distributed  to  WYO  Cmnpanies  that  will 
considar  the  extant  to  which  the 
Company  has  exceeded  its  goal  and  the 
size  of  the  Compeny's  book  of  businees 
in  relation  to  the  total  number  of  WYO 
policies.  The  amount  of  any  increase 
shall  be  paid  promptly  to  the  Company 
after  the  and  of  the  1996-1997 
Arrangement  year. 

The  Company,  with  the  conaent  of  the 
Adminisintor  aa  to  terms  and  costs, 
shall  be  entided  to  utilize  the  services 
of  a  national  rating  organization, 
licensed  under  state  law,  to  assist  the 
flA  in  imdertaking  and  carrying  out 
such  studies  and  investigations  on  a 
community  or  iadividual  risk  basis,  and 
in  determining  more  equitable  and 
accurate  eetiiiiataa  of  flood  insurance 
risk  pranium  rates  as  authorized  under 
the  National  Flood  Insurance  Act  of 
1968,  as  amended.  The  Company  shall 
be  reimbursed  in  accordance  with  the 
provisions  of  the  WYO  Accounting 
Prooadufea  Manual  far  the  charges  or 
faea  for  stick  aarvioes. 

C  Loas  Adjuataiant  Expenaes  shall  be 
jcelmburaed  as  foUaws: 

1.  Unallocatod  loas  adjustmam  shall 
be  an  axpaaaa  reigiburaement  of  3.3%  of 
the  |ncun^  loss  (except  that  it  daetifff* 
inclll^  "J^ipuied  but  npt  reported;'],, 


2.AUaGatadloaai 
shall  ha  NiBbwaed  to  tka  Campany 
pursuant  to  a  "Fea  Sckadala" 
ooaniintfad  with  Om  Gaapaay  aad 
providad  by  the  Admioiatiaiar. 

3.  Special  aUocatad  lo*8  axpenaas 
ahall  be  rainbiiraed  to  the  Compaw  ia 
accordance  with  guidelinea  issued  by 
the  Administratar. 

D.  1.  Loas  paymanu  iindaraaUciaa  ef 
flood  insurance  shall  be  made  by  the 
Company  from  funds  retained  ia  the 
hank  aocouat(s)  established  under 
Article  11,  Section  E  and,  if  such  funds 
are  depleted,  from  funds  derived  by 
drawing  aninst  the  Latter  of  Credit 
established  pursuant  to  Article  IV. 

2.  Loss  payments  will  include 
payments  as  a  result  of  awards  or 
judgments  for  damages  arising  under  the 
scope  of  this  Arrangement,  policies  of 
flood  insurance  issued  pursuant  to  this 
Arrangement,  and  the  claims  processhig 
standards  and  guides  setlbrth  at  Article 
H,  Section  A,  2.0  of  this  Arrangement. 
Prompt  notice  of  any  claim  for  damages 
as  to  claims  prx>cessing  or  other  matters 
arising  outside  the  scope  of  this  section 
P)(2)  shall  be  sent  to  the  Administrator 
along  with  a  co^y  of  any  material 
pertinent  to  the  claim  for  damages 
arising  outside  of  the  scope  of  &e 
matters  set  forth  in  this  section  (DX2). 

Following  receipt  of  notice  of  such 
claim,  the  General  Counsel  (OGC), 
FEMA,  shall  review  the  cause  and  make 
a  recommendation  to  FIA  as  to  whether 
the  claim  is  grounded  in  actions  by  the 
Company  that  are  significutly  ootside 
the  provisions  of  this  section  PX2). 
After  reviewing  the  General  Counsel's 
recommendation,  the  Administrator  wiH 
make  his/her  decision  and  the  Comaany 
will  be  notified,  in  writing,  within  tnirty 
(30)  days  of  the  General  Counsel's 
recommendation,  if  the  decision  is  that 
any  award  or  judgment  for  damages 
arising  out  of  such  actions  will  not  be 
recognized  under  Article  in  of  this 
Arrangement  es  a  reimbunable  loaa 
coat,  expense  or  expense 
reimbursement.  In  the  event  that  the 
Company  wishes  to  petition  for 
reconsideration  of  the  notification  that  it 
virill  not  be  reimbursed  for  the  award  or 
judgment  made  under  the  above 
circumstances,  it  may  do  so  by  mailing, 
within  thirty  days  of  the  notice 
declining  to  recognize  any  such  award 
or  judgment  aa  reimbursable  under 
Article  m.  a  written  petition  to  the 
rh.inT».n  of  the  WYO  Standartts 
Committee  established  under  the 
Financial  Control  Plan.  The  %VYO 
Standards  Committee  will,  then, 
consider  the  petiUon  at  its  next 
regularly  scheduled  meetiiig  or  at  a 
spnrial.iaaaling  catlad  to  tkal  paipoae 
by  the  Chabman  «id4aa«M  a  written 


ilalhai 
within  thirty  days  of  tba  BnaM^  Ite 
ftiminiiUatnr'i  flnal  rtalaiialMUM  will 
ha  made,  in  writing,  to  tba  Caaapaay 
wttkia  Ihiity  daya  of  the 
laoasBmendatiaB  made  by  te  WYO 
Standards  Coramittaa. 

E.  Premium  laAmda  to  applh  aali  and 
poUcyheldan  requiaad  pursuant  to  ralaa 
ooatainad  in  die  National  Flood 
inauianca  Pragtaa  (NFV)  "Flood 
Inouianca  Mauial"  shall  be  aMida  by  the 
Company  from  Federal  flaod  iaauranre 
funds  reurred  to  ia  Article  n.  Section  E. 
and,  if  such  funds  are  depleted,  from 
fimds  derived  by  drawing  against  the 
Latlai  of  Credit  established  purauant  to 
Article  IV. 

Arfcia  IV— Uadsilat  iagi  af  *a 


A.  Letterfs)  of  Credit  shall  be 
estaUished  by  the  Federal  Emergency 
Management  Agency  (FEMA)  against 
which  the  Company  may  withdraw 
funds  daily,  if  neediad.  purauant  to 
prescribed  procedures  implemeatod  by 
FEMA.  The  amotuu  of  the 
authorizations  will  be  increased  as 
necessary  to  meet  the  obUgatioiu  of  tba 
Company  under  Article  m.  Sections  C, 
D,  and  E  Request  for  funds  shall  be 
made  only  when  net  premium  income 
has  been  depleted.  The  timing  and 
aiijount  of  cash  advances  shall  be  as 
close  as  is  administratively  feasible  to 
the  actual  disbursements  by  the 
recipient  organization  for  allowable 
Letter  of  Credit  expenses. 

Request  for  payment  on  Letters  of 
Credit  shall  not  ordinarily  be  drawn 
more  frequently  than  doily  nor  in 
amounts  less  than  $5,000,  and  in  no 
case  more  than  55,000,000  unless  so 
stated  on  the  Letter  of  Credit  This  Letter 
of  Credit  may  be  drawn  by  the  Company 
for  any  of  the  following  reasons: 

1.  Payment  of  claim  as  described  in 
Article  m.  Section  D: 

2.  Refunds  to  applicants  and 
policyholdera  for  insurance  premiimi 
overpayment,  or  if  the  application  for 
insurance  is  rejected  or  when 
cancellation  or  endorsement  of  a  policy 
result5.in  a  premium  refund  as 
described  in  Article  m.  Section  E;  and 

3.  Allocated  and  unallocated  Loss 
Adjustment  Expenses  as  described  in 
Article  m.  Section  C. 

B.  The  FIA  shall  provide  technical 
assistance  to  the  Cunpany  as  follows: 

1.  The  FIA's  policy  and  history 
omceming  undarwriting  and  daima 
handling. 

2.  A  mechanism  to  assist  in 
clarification  of  coverage  and  daims 
queationa. 

a.Otbaraaaislanriaa  needed.        <">- 
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AfMdbV— Qi 


A.UMI 
oOddifa 


I  far  bdlk  tfa*  Coapoy  and  a* 
PIA.  Ihfa  AniiMi  ml  iMl  bt  aflwaiw 


far  Um  period  Octifar  1  Ikrausli 
Stptaator  30.  Hm  FIA  dwll  provide 
flimidtt  ■wlamra  only  InrpoMcy 
«ppMc»Uon«  ind  idoiiMaite  ioo»pt»d 
Iqr  the  Compoiy  durinf  thispariod 
punuoit  to  tha  Pnma't  dfccUw  data, 
uiMtarwritii«  aad«MbiUty  nilaa. 

B.  By  Jnaa  1 ,  of  Mdi  ynr,  llw  FIA 
ihaU  pidiUah  in  Iha  Matial  laghtar 
■nl  maka  (vatiabla  to  tha  Cnntpany  tfae 
tarofcrtfaeixultilpttoaofthU 
Financial  Aaiataiioa/Sidnidy 
Aiiaugmiant  la  tlia  evant  the  Company 
duMMat  not  to  i»«uiMcriba,  it  shall 
notify  the  FIA  to  that  eSact  by  the 
IbUowiiM  July  1. 

CIn  the  avant  the  Company  alacti 
not  to  paitidpata  in  tha  Pwigram  in  any 
subaeqiMnt  Eacal  year,  ortha  FIA 
chooaa*  not  to  lanaw  tha  Company's 
participation,  the  FIA,  at  iti  option,  may 
raquim  (1)  the  contiauad  parfonnance  of 
this  entira  AnangaMOt  for  a  period  not 
to  exceed  one  (1)  yaar  following  the 
original  term  of  this  Airangsnient,  or 
any  renewal  thateof,  or  (2)  the  transfer 
to  the  FIA  of: 

1.  All  data  received,  produced,  and 
maintained  through  the  life  of  tbs 
Company's  participation  in  the  Pragnm, 
including  certain  data,  as  datarminad  by 
FIA,  in  a  standard  fonnat  and  medium; 
and 

2.  A  plan  for  tha  ordariy  transfer  to 
the  FIA  of  any  continuing 
raapoosibiiitiaa  in  admiiUstwing  the 
poUciea  isaoad  by  the  Company  under 
tha  Program  including  proviaiooa  for 
coordination  assistance:  and 

3.  All  claims  and  policy  files, 
including  those  pertaining  to  teoeipts 
and  disfaursenients  that  have  occuned 
during  the  life  of  each  policy.  In  the 
event  of  a  transfer  of  the  services 
provided,  the  Company  shall  provide 
tha  FIA  with  a  report  showing,  on  a 
policy  basis,  any  anraunts  due  from  or 
payable  to  insureds,  agsnts,  brokers,  and 
othats  as  of  the  transition  date. 

O.  Finandtl  assistance  under  this 
Arrangement  may  be  cancelled  by  the 
PIA  in  its  entirety  upon  30  days  anittan 
notice  to  the  Company  by  cerUfiad  nail 
stating  one  of  the  Ibllowing^raasaaa  far 
such  caaoallatlon:  (1)  Fraud  or 
mlsrapraaantatian  by  tha  Compaay 
subsequent  to  the  irtoaptton  of  tha 
contract,  or  (2)  nanpaymaot  to  tha  FIA 
of  any  amount  due  the  FIA.  Under  these 
vary  specUlc  oondKieiia,  tha  FIA  may 
raquiia  tha  transfer  of  data  as  afaowB  in 
Saction  C,  afaora.  Iftramfer  ia  raqnitad. 
the  uneamail  aipaisaa  aataiaad  ^  tha 


Compaay  sli^  ha  Biaittad  to  tha  FIA. 
b  siKx  wMt  nt  GovvfnmM  will 
muam^tUHmtimm  and  UdbUWaa 
owed  to  poHqpMdan  indar  suck 
poHdaa  aiiaini  bMae  and  altar  tha  data 
of  tianafer. 

B.  In  thaanrant  tha  Ad  is  amended,  or 
noMM.  or  «9(na.  «r  if  the  FIA  ia 
otfaarwlaa  without  autbwity  to  continna 


thlaAnangamanfayfaacaacriladfar 
any  new  or  leuewal  hnilnaas.  but  tha 
Arrangatnant  sh^  ooBtimMi  far  poUdaa 
in  faroa  that  shall  ba  aBivwad  to  nm 
thajr  tarm  tmdar  the  Anangamant 

F.  In  tha  avant  that  tha  Company  ia 
unable  to,  or  otharwiae  hila  to,  cany  out 
its  obligatians'mider  ttiia  Amngemant 
by  raaion  of  any  order  or  directive  duly 
iaauad  by  tha  Dapartmant  of  Insurance 
of  any  Jmiadlction  to  tvhich  tha 
(Company  ia  subfact,  tha  Company 
sgi'BW  to  transfer,  and  tha  (Sovenunaot 
wlU  accept,  any  and  all  WYO  policies 
iasuad  by  flia  Onnpany  and  in  force  as 
of  tha  date  of  such  Inability  or  hilure  to 
pat  farm.  In  such  event  the  GovemmenI 
will  asaume  all  obligations  and 
liabilitiaa  owed  to  policyholders  under 
such  policies  arising  before  and  alter  the 
date  of  traiufer  and  the  Company  will 
immediately  transfer  to  the  Government 
all  funds  in  its  poaaaaaion  with  respect 
to  all  sudi  poUciea  transferred  end  the 
unearned  portion  of  the  Company 
expenses  for  operating,  administrative 
and  loss  ad)ustment  on  all  siKfa  policies. 

ArlfciaVl    InhsMall— and  A— Hal 


The  Company  shall  furnish  to  FEMA 
such  summaries  and  analyses  of 
information  including  claim  file 
information  in  its  records  as  may  be 
necessary  to  carry  out  the  purpoaaa  of 
the  National  Flood  Insurance  Act  of 
igea,  as  amended,  in  such  form  aa  the 
FIA,  in  cooperation  with  the  Company, 
shall  prescribe.  The  Company  shall  be  a 
property/casualty  insurer  domiciled  in  a 
State  or  territory  of  the  United  States. 
Upon  request,  tlie  Company  shall  file 
with  the  FIA  a  true  and  correct  copy  of 
the  Company's  Fire  and  Casually 
Annual  Statement,  and  Insurance 
Expense  Eidiibit  or  amendments  thereof, 
as  filed  with  tha  State  Insurance 
Authority  of  the  Company's  domiciliaty 
State. 

AitidaVD-CMh 


A.  FEMA  shall  make  available  to  the 
Company  during  tha  entile  term  of  thia 
Anannsiiiiinl  and  any  continuatioa 
pariodfiaquiiad  by  FIA  punnant  to 
Article  V,  Sacdao  C,  tha  Latter  of  OradH 
provided  for  in  Articfe  IV  drawn  an  a 
rapoaitary  bank  within  tha  Fadaml 


Raaarva  Syaleaa  lyon  wWditha 

Company  may  draw  brNtahiiiai 

of  ita  axpansaa  aa  sat  Mh  fai  Arti!:lB  IV 

Itial  aiiiaail  iil  iiillliMiBaiiilniM 
coUadad  by  Oa  CBBpaBf  IroB  te 
aflactivadala  of  this  Afiwwsmant  Or 
continuation  period  to  ttw  date  of  the 
draw. 

B.  Tha  Company  ahaHiamit  all  funds, 
incMOng  imaraal,  not  ta^aired  to  meat 
cumnt  axpandltuiaa  to  the  United 
Stataa  Traaauty,  in  aocordance  with  the 
proviaiaiu  of  mis  WYO  Accounting 
Pnoaduraa  Manual  or  piocBduraa. 
approved  in  writing  bv  te  FIA. 

C.  h  the  event  tlw  Company  elects 
not  to  partidpate  in  the  Progiam  in  any 
subsequent  fiscal  year,  dia  Ompany 
and  FU  shall  make  a  provisional 
settlement  of  all  amounts  dtw  or  owing 
within  tfaraa  months  of  tiw  termination 
of  thia  AnangBment  lliis  settlement 
shall  include  net  pramhmis  colleded, 
funds  drsHm  en  the  Latter  of  Cradit,  and 
reaarvas  for  outstanding  claims.  The 
Company  and  FIA  agree  to  make  a  final 
settlement  of  accounts  for  all  obligations 
arising  from  this  Arrangement  within  18 
months  of  its  expiration  or  termination, 
except  for  contingent  Udrilities  that 
shall  be  listed  by  the  Company.  At  the 
time  of  final  settlement,  the  balance,  if 
any,  due  the  FIA  or  the  Company  shall 
be  remitted  by  the  other  iminedlataly 
aiui  the  oper^ing  year  under  this 
Arrangement  shall  be  closed. 

Article  Vm—Arbitratian 

A.  If  any  misunderstanding  or  dispute 
arises  between  the  Company  and  the 
FIA  with  refeiance  to  any  bdual  Issue 
under  any  provisions  of  this 
Arrangement  or  with  reaped  to  the 
FTA's  non-ranewal  of  tha  Company's 
partidpation,  other  than  as  to  legal 
liability  imder  or  interpretation  of  the 
standard  flood  insurance  policy,  such 
misunderstanding  or  dinute  may  be 
submitted  to  srbitration  for  a 
determination  that  shall  be  binding 
upon  approval  by  the  FIA.  The 
Company  and  the  FIA  may  agree  on  and 
appoint  sn  arbitrator  who  shall 
investigate  the  subbed  of  the 
mi»npA>r«t>nHing  or  dispute  and  make 
a  determination,  u  tha  Company  and  the 
FIA  cannot  agree  on  the  appointment  of 
an  artritrator,  then  tvro  arbitrators  shall 
be  appointed,  one  to  be  cboaen  by  the 
Company  and  one  by  the  FIA. 

The  two  aiUtiators  so  cfaoaan,  if  they 
are  unable  to  reach  an  agreament,  diall 
aeled  a  third  arfaltiatar  %rho  shall  ad  aa 
umpire,  and  such  umpire's 
detenninatian  ahallJbacanM  final  only 
upon  approval  by  the  FIA. 

Tha  Company  and  the  FIA  shall  beer 
in  equal  aharaa  all  axpanaaa  of  tha 
aiWtration.  Findings,  prppoaad  awarda. 
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and  datiamlMthaia  laiilHiig  fcam 
artiitintlon  pinresHlngi  oatriad  oijt 
UBifet  thia  aadfan.  upon  objadioa  by 
FIA  artha  Cnmpany.  shall  be 
inadmiaaible  aa  avidanoe  in  any 
anhawqiiwil  laiwaiMliiigs  in  any  oouit  of 
ompatapt  luriadidinn 

This  Article  shall  iadeBidtely  aucoaed 
the  term  of  thia  Anantamant 

Ar«lclaIX-CRnraai 


Tha  paitiaa  shall  not  be  liable  to  each 
other  far  damsgai  caused  by  ordinary 
negUgenCa  aiiriing  out  of  any  tranaadion 
or  otinr  paribfmance  under  this 
Arrangemant,  nor  far  any  inadvertent 
delay,  error,  or  omiaaian  made  in 
connadiaB  with  any  tiansadian  luidar 
thia  Amngement,  provided  that  such 
driay.  emr,  or  omisaion  is  rectified  by 
tha  laeponelUe  party  as  soon  as  possible 
after  discovoy. 

Howevar,  in  the  event  that  tha 
Company  has  made  a  claim  payment  to 
an  insured  without  including  a 
morigigee  (or  trustee)  of  which  the 
Company  had  actual  notice  prior  to 
making  payment,  and  subsequently 
determines  that  tlie  mnrtgagae  (or 
trustee)  is  alao  entitled  to  any  part  of 
said  claim  payment,  any  additional 
payment  ahall  not  bis  paid  by  the 
Qimpany  bom  any  pCHtion  of  the 
premium  and  any  funds  derived  from 
any  Federal  Letter  of  Credit  depoaitad  in 
the  bank  account  described  in  Article  0, 
section  E.  In  addition,  the  Company 
agraea  to  hold  the  Federal  Government 
harmlaaa  agalnat  any  claim  aaaerted 
against  the  Federal  Govanunant  by  any 
such  mcHtgagee  (or  trustee),  as  described 
in  the  preoading  sentence,  by  reason  of 
■ny  claim  payment  made  to  any  insured 
under  the  drcumstances  described 
above. 

Artida  X— OOdafa  Not  to  BeneBt 

No  Member  or  Delegate  to  Congress, 
or  Kesident  Commissioner,  shall  be 
admitted  to  any  share  or  part  of  this 
Arrangement,  or  U>  any  benefit  that  may 
arise  therefrom;  but  this  provision  shall 
not  be  construMl  to  extend  to  this 
Arrangement  if  made  with  a  oorporatian 
for  its  gananl  banaflt 


Ailido; 

At  tfae  sattlemaot  of  account*  tha 
Company  and  the  FIA  ahall  have,  and 
may  exercise,  the  right  to  olfeet  any 
balance  or  balances,  whether  on  account 
of  premiums,  commissions,  losses,  kies 
adjustment  expenses,  salvers,  or 
otharwiae  due  one  party  to  the  other,  its 
sucoaasoia  or  asaigha,  hareundar  ar 
undarany  other  AiieiigiMiissils 
haialofara  cr  hareatar  entered  Into 
between  tha  Conmany  nd  the  FIA.  Thia 
ri|^  of  ofbat  shall  not  be  affected  or 


dlndnishad  bacauae  of  inaolvency  of  the 
Company. 

AU  <Uila  ar  cndHa  aflhe  eama  claa. 
whdhiT  Hqalrtatail  nr  imllqnirtated  !■ 
favor  of  or  againat  either  paky  to  thia. 
Ansngament  an  the  date  of  entry,  or  any 
order  of  oonaarvatian,  recaiverahip,  or 
liquidatiao,  shall  be  deemed  to  be 
mutual  debts  and  credits  and  shall  be 
o&et  with  the  balance  only  to  be 
allowed  or  paid.  No  offeat  ahall  be 
allowed  where  a  oonaervator,  receiver, 
or  Uquidator  haa  bean  appointed  and 
where  an  obUgatian  waa  puichaaad  by 
or  tranafened  to  a  party  haraUndar  to  be 
usedasano&et 

Although  a  claim  on  the  part  of  either 
party  against  the  other  may  be 
unliquidated  or  undetennined  in 
amount  on  tha  date  of  the  entry  of  the 
order,  such  claim  will  be  regarded  aa 
being  in  existence  ss  of  the  date  of  such 
order  and  any  credits  or  claims  of  tha 
same  claaa  thrm  in  existence  and  held  by 
the  other  party  may  be  ofiGset  against  it. 

Artfcfa  m— Eqnal  Oppaeliiiilty 

The  Company  ahall  not  diacriminata 
againat  any  applicant  for  insurance 
becauae  of  race,  oolor,  reUgion,  sex,  age, 
handicap,  marital  atatus,  or  national 
origin. 

Aitkk  Xm—Kaatrtetlon  on  Other 
Flood! 


under  poUdae  ieeuad  puanenl  to  4kl» 


As  a  condition  of  entering  into  this 
Airangament,  the  Company  agrees  that 
in  any  area  in  which  the  Administrator 
authorizes  the  purchase  of  flood 
insurance  pursuant  to  the  Program,  all 
flood  insurance  offered  and  sold  by  the 
Company  to  persons  eligible  to  buy 
pursuant  to  the  Program  for  coverages 
available  under  the  Program  shall  be 
written  pursuant  to  this  Arrangement. 

However,  this  restriction  applies 
solely  to  polides  providing  only  flood 
insurance.  It  does  not  apply  to  polides 
provided  by  the  Company  of  which 
flood  is  one  of  the  several  perils 
covered,  or  where  the  flood  insurance 
coverage  amount  is  over  and  above  tha 
limit*  of  liability  available  to  the 
insured  uiular  the  Program. 

AilidaXIV. 


The  FIA  and  the  Comptroilar  General 
of  the  United  States,  or  their  duly 
authorized  repreaentalivea,  tor  tha 
purpoee  of  investigation,  audit,  and 
examinatian  shall  have  accaas  to  any 
books,  documents,  papers  and  lacarda 
of  tha  CoB^Mny  that  are  pertinant  to  thia 
AnaogaaianL  The  Company  shall  keep 
reconb  that  fully  disclose  sil  matters 
pertinent  to  this  Anangement,  including 
premiuau  and  claims  paid  or  payat^ 


Baoda  of  aocoaala  and  Meorda 
tdaling  to  llnaidal  aaaiat^Be  ahoU  be 
ralainad  sod  avaiUUt  far  three  (3)  yaan 
after  final  aattlemant  of  acoounts,  and  to 
flnannial  aselstenfa,  three  (3)  jiaaia  ater 
final  adjuatmant  of  such  clabaa.  Tha 
FIA  shall  have  accaas  to  policyholder 
and  claim  records  st  all  times  far 
purpoaes  of  the  review,  defasiae. 
examination,  adiuatnant,  or 
inveatigatian  of  any  claim  under  a  flood 
insurance  policy  aubjed  to  tUa 


Aitida  XV-CaaspUMca  WMk  Act  aad 


This  Arrangement  and  all  polides  of 
insursnca  issued  punuant  thereto  shall 
be  aub)ad  to  the  proviaiona  of  the 
National  Flood  Insurance  Ad  of  19U, 
as  amended,  the  Flood  Disaster 
Protedioo  Ad  of  1973,  as  amended,  tha 
National  Flood  Insurance  Rafaim  Ad  of 
1904,  and  Regulations  issued  pursuant 
thaiato  and  all  Regulations  alfading  tha 
work  diat  an  issued  pursuant  thateto, 
during  the  term  hereof 

Articfe  XVI. 
Paitfea  (Federal 


)i 

Inasmuch  as  the  Federal  0)venunent 
is  s  guarantor  hereunder,  the  primary 
relationship  between  the  Company  and 
the  Federal  Government  is  one  of  a 
fidudary  nature,  i.e..  to  assure  that  any 
taxpayer  funds  are  accounted  for  and 
appropriately  expended. 

The  Company  is  not  tha  agent  of  the 
Federal  Government  The  Company  is 
solely  responsible  for  its  obligations  to 
its  insured  under  any  flood  policy 
issued  pursuant  hereto. 

(Cstalog  of  Fedenl  Domsstic  Assistaocs  No. 
S3.1IM,  "Flood  Uuoianos"). 

Ostad:  )uly  12.  laaS. 
Hsmy  G.  RjriMd. 
Deputy  Dix9ctot. 
IFH  Ooc  gS-lS3S2  Flisd  7-l»-a»:  S:45  SB] 
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OfiBca  of  the  Secretary,  DOT. 
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:  Tba  DaputtMBl  •( 

lia 
ttopiwyid* 

iMltiaMl  tiB*  to  celKt  a  mSdoDt 
mnfla  b  addttMB.  IteDipntaMBt  is 
BUrttyinaw^MJiMiimili  c—cwaing 
•riMtendUpi  hatwMB  libwitatiw  md 
■adical  nnrinr  afilcan;  pnvidiiw 
pnosdunf  far  lituatiaBi  i>  wUcB 
•Bpioyaa*  do  nat  hav*  caalact  with 
OMdical  nviaw  ofBoara  Mhwing  ■ 
li>iml«>j-c—ai»ad  poitoiva  tact;  and 
■airing  axpUett  diat  MROi  an  to  npert 

I  af  wko  pays  far  Iha  taaL 
■wm:  This  rafa  is  alfactivc  Ai^uat  19. 
ItM. 

MM  FURfTMKR  MFOMMTm  OOMTACT: 
May  Banutsin,  Diradar.  OBce  of  Onig 
■anrEaiDeBt  and  Progiaa  CsBpUaoce. 
4M  7«ii  Straal,  SW..  Raan  10317. 202- 
3M-37a4;  or  Rabait  Ashby,  Daputy 
Aasiatant  Gaoaial  Counaai  far 
Rafiilation  and  Bafcaimaiiial,  400  7th 
abaat.  SW.,  Raam  1M24.  202-366- 
•306. 


"ShyBladdar" 

Background 

Jh  the  Fafaniaiy  15. 1904,  revision  of 
49  CFR  Part  40  (59  PR  7340).  the 
Depaitmant  aitabUilMd  new  "shy 
biaddar"  proCKhuee.  tot  situations  in 
which  amployaea  cannetaroride  a 
suffidant  inine  aanpla.  "Atm 
pracaduras  w«fe  establiahad  in 
conjunction  with  a  reductioa  in  the 
raauired  sample  volume  from  60  to  45 
aiilUbtan  (ml)  (for  split  sample 
csUacUons)  or  30  ml  (single  spadman 
coHactions).  For  employees  who  an 
unable  to  provide  this  reduced  sample 
vshmu.  the  rule  (S  40.25  (fKlOXiv)) 
directs  tlia  collection  site  person  to 
"instnict  the  individual  to  drink  not 
mare  than  24  ounces  of  fluid  and,  after 
a  period  of  up  to  two  haurs,  again 
atlampt  to  provide  a  complete  sample." 
If  the  Individual  cannot  do  as,  the 
■adical  review  officer  (MtO)  is 
dbacted  to  "refar  the  individual  far  a 
medical  evahiaiion  to  develop  pettinaBt 
iafanaatian  concerning  whguier  the 
iDdividuai's  inability  to  pravida  a 
syadraen  is  genuine  or  caaatitutas  a 
nfuaai  to  test."  (This  referral  ia  not 
mandated  in  the  case  of  pr»- 
anaploymant  taating  when  the  empioyar 
daw  not  want  to  bin  the  individuaL) 

Than  wan  several  reaaons  for  this 
action.  First,  the  Depattmenl  of 
TranapettatiaaandtfaaDapaitninitof  ' 


Haahh  and  M«Hian  Services  (DH4S)  had 
both  looaivad  iafarraatian  indicating 
that  {andng  laqga  quantitlaa  of  fhiids 
ovar  a  loagir  period  of  time  could  leauk 
in  water  inKDdcadoB  (i.aL,  a  condition 
nanlting  from  rapid,  copious  water 
intake.  Oat  way  nsoH  bi  dihuion  of  tbe 
plasma  and  an  influx  of  water  into  the 
biain),  which  if  aevan  can  result  in 
harm  to  amployaas'  haahh  (e.g.. 
letharn.  coaifuaian,  or  seizures). 
SacoBd,  iiyating  laige  quantities  of 
fhdds  can  help  to  dilute  specimens, 
giving  drug-uahtg  employees  a 
mechanism  far  trying  to  "beet  the  test." 
Third,  the  Department's  Drug 
Enforcement  and  Program  CompliaBoe 
Office  consukad  with  the  medical 
community,  learning  that  roost  aduks. 
in  most  drcumstaoces.  could  produce 
45  ml  of  urine  following  the  ingestion 
of  24  ounces  of  fluid  over  a  two-hour 
period.  Fourth,  allowing  up  to  eight 
nours  for  testing  had  resulted  in 
employees  remaining  off  the  job  for  long 
periods  of  time,  with  consequent  casts 
to  employers,  including  some 
employees  who  appeared  to 
intentionally  and  unnecessarily  delay 
the  provision  of  a  specimen. 

Since  the  adoption  of  this  provision, 
employers,  employees  and  MROs  have 
expressed  various  concerns  to  the 
Department.  Since,  absent  an  adequate 
medical  explanation,  a  "shy  bladder" 
constitutes  a  refusal  to  test,  and  a  refusal 
to  lest  is  equivalent  to  a  positive  test, 
program  participants  (especially  in  the 
railroad  industry,  where  a  refusal  to  test 
results  in  a  nine-month  suspension) 
have  become  concerned  about  the 
operation  of  this  provision.  The 
principal  concern  expressed  has  been 
that  two  hours  is  too  short  a  time  to 
allow  employees  to  generate  sufficient 
urine,  particularly  if  employees  have 
become  somewhat  dehydrated  on  the 
job  (e.g.,  railroad  unions  have  said  that 
their  members  are  sometimes  on  the  Job 
for  several  hoore  without  relief,  with 
little  fluid  intdce).  Another  concern  is 
that  the  regulation  does  not  provide 
sufficient  guidance  on  the  factors  on 
which  physicians  should  rely  in 
determining  whether  tha  employee's 
inability  to  provide  a  sufficient 
specimen  is  medically  "genuine." 

In  naponae  to  these  concerns,  the 
Department  propoaed  changing  the 
precsdurua  to  {oovide  up  to  four  hours 
for  aa  aBmkqree  to  drink  up  to  40 
ouncea  of  fhdd  before  making  the 
second  attaopt  to  provide  a  complete 
spedmen  (80  PR  38201;  July  25, 1995). 
The  employee  would  be  directed  to 
drink  8  ouaoea  of  fluid  aad>  30  minutea 
during  this  period  tmtil  fta  40  ottnce 
maximum  is  naclMd,  ' 


Wa  akM)  propoaed  1o  incorporate 
laitguaga  MB  Ifaa  paiaHal  pravWoB  of 
Ike  dcMtol  taaUBg  pncaduras 
coDcaming  the  task  of  the  physician 
«vho  evaluates  the  employee,  in  order  to 
make  the  alcohol  and  drug  portions  of 
Part  40  raoTO  coBsistaat. 

Canimeiitr  The  Dapaitment  recoived 
subalaiitial  onmmawt  oa  this  issue,  from 
aaaployata.  impiajui  aapmiMtiapa,  and 
medical  and  tuting  service  providers. 
Thirty-five  comaents.  moatly  bom 
employers  and  testing  service 
otg^zations,  opposed  the  proposal  to 
lengthen  the  time  period  for  collactions. 
Sevaral  oommsnters  mentioned  that 
actual  shy  bladder  sitiutiaas  were  very 
ran.  meaning  that  there  would  be  few 
benefits  gained  from  increasing  tbe  time 
period.  On  the  other  band,  a  number  of 
commenlers.  particularly  in  the  transit 
industry,  expressed  the  concern  that  the 
propoaed  increase  to  four  hours  would 
increaae  costs  for  employers.  Ab'eady, 
commenters  said,  some  employees 
stretch  out  the  time  spent  at  the 
collection  site  to  the  maximum  two 
hours.  In  order  to  avoid  returning  to 
work.  If  we  increased  the  time,  time 
pefroitted  for  this  gold-briddng  would 
increase,  raising  lost-time  costs  for 
employers.  Some  collection  sites  were 
concerned  about  having  to  remain  open 
longer  after  hours  to  accommodate 
longer  shy  bladder  situations,  increasing 
their  overtime  and  other  operating  costs. 
Two  medical  service  providers 
mentioned  that  an  individual  with  a 
normally-functiomng  urinary  system 
should  be  able  to  provide  a  suffident 
sample  under  tbe  existiog  rule. 

Seventeen  commenters.  moatly 
employee  organizations  but  also 
including  some  testing  service 
organizations  and  amployera,  supported 
the  proposed  extension  to  four  hours. 
They  said  this  would  avoid  situations, 
which  had  happened,  of  people  being 
unable  to  provide  a  suffident  sample  in 
two  hours.  A  longer  time  frame  would 
also  reduce  costs  by  eliminating 
unnecessary  medical  referrals,  they  said. 
Two  testing  service  industry 
commentera  suggested  that  thraa  hours 
would  be  a  reasonable  middle  groimd. 
while  two  unions  supported  eight  houra 
or  no  time  limit  at  all. 

Twenty-one  comments,  mostly  from 
unions  but  inchiding  some  from  other 
sources,  supported  the  NPRM's  propoaal 
of  having  the  employee  drink  40  ounces 
of  fluid.  This  would  belter  allow 
employees  to  deal  with  the  effects  of  od- 
tho-job  dehydntion,  they  said.  One 
commentar  bvored  upping  the  fluids  to 
48  ouncea.  Twantyflve  connnantars. 
mostly  emplayan  and  taatingaervice 
organizatiaas,  suggaAad'^ii&lJta' 
amauhls(«.jg.,  24  ar32  MiiibHO.  Sootf  df 
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these  commenters  said  that  increasing 
the  amoimts  was  objectionable  because 
doing  so  went  along -with  the  extended 
time  period,  which  they  opposed.  One 
commenter  thought  that  incieasing  the 
water  amount  could  lead  to  increased 
numbers  of  dilute  specimens,  while  two 
commentera  thought  32  ounces 
provided  a  better  margin  of  safety  with 
respect  to  water  intoxication.  Two 
comments  suggested  that  the  8  ounces 
every  30  minutes  schedule  was  too 
restrictive  and  difficult  to  supervise. 
One  conunenter  favored  allowing  an 
additional  8  ounces  (or  30  minutes) 
when  an  employee  claimed 
debydtation. 

Nine  commentera  favored,  and  11 
opposed,  retaining  the  existing 
requirement  that  employee  malce  a  first, 
unsuccessful  attempt  at  providing  a 
complete  sample  before  the  shy  biaddar 
procedure  and  its  time  period  began. 
Opponents  of  this  lequirement.  in  other 
words,  would  start  the  clock  without  a 
first  collection  attempt,  when  the 
employee  asserted  at  the  beginning  of 
the  collection  process  that  he  or  she 
could  not  provide  a  suffident  sample. 
Two  comments  suggested  allowing  a 
first,  insuffidant,  specimen  to  be 
combined  with  a  aecond  specimen  to 
form  a  sufficient  specimen  as  part  of  the 
same  coUectioo. 

There  wan  a  number  of  comments  on 
the  sub)ed  of  the  medical  evaluations 
that  follow  a  collection  that  does  not 
result  in  a  suffident  specimen.  The 
NPRM  bad  suggested  that  only  a 
medical  explanation  pertaining  to  a 
physiological  reason  for  the  inability  to 
provide  would  be  adequate,  as  distinct 
from  an  assertion  of  "situational 
anxiety"  or  other  paychologicai  causes. 
Three  comments  on  this  point  approved 
and  three  disagreed  with  the  NPRM's 
auggeation.  One  of  the  comments  that 
{ivorsd  limiting  the  basis  for  a  medical 
explanations  to  physiological  causes  did 
note,  however,  uat  there  were 
situations  in  which  a  psychological 
explanation  might  be  suffident  (e.g..  a 
documented  pre-existing  condition, 
dlagnoaed  before  tha  coIlecUon  in 
question,  that  is  represented  in 
Diagnostic  and  Statistical  Manual  IV). 

One  union  objeded  to  the  proviaion 
of  the  NPRM  that  limits  examining 
physicians  to  thoae  acceptable  to  the 
employer,  and  two  commentera 
supported  having  the  employer,  rather 
than  the  MRO,  directing  the  employee 
to  have  a  poat-coUaction  medical 
evaluation.  Two  commenten  suggested 
that  tbe  amployv  should  receive,  bom 
the  anfmtntng  physician,  only  a 
ooocluaoay  atatamant  about  whether 
there  was  an  adequate  medical 
explanation,  nther  than  a  complete 


diagnostic  work-up.  This  would  help 
protect  the  confidentiality  of  medical 
information.  Three  commentera  said  the 
medical  evaluation  should  be  done 
prampUy  after  the  collection,  and  two 
suggested  that  refusal  to  attend  or 
cooperate  with  the  evaluation  should  be 
regarded  as  a  refiisal  to  test. 

There  were  a  number  of  comments  cm 
miscellaneous  shy  bladder-related 
subjects.  Two  commentera  supported 
making  the  language  of  the  provision 
parallel  to  that  in  the  alcohol  testing 
procedures.  Two  commentera 
supported,  and  one  opposed,  spedfying 
that  refusing  to  drink  water,  or  other 
non-cooperation,  constitutes  a  refiisal  to 
be  tested.  One  comment  suggested 
spedfying  that  only  water,  and  not  other 
drinks,  could  be  consumed.  Othera 
suggested  using  blood  tests  when 
enough  urine  could  not  be  produced 
and  allowing  collectore  to  proceed  to 
other  collections  while  an  employee 
was  waitiiig  and  drinking  before  a 
second  attempt. 

DOT  Response:  The  basic  purpose  of 
the  NPItM  proposal  was  fairness  to 
employees.  That  is,  if  an  employee^ 
unable  to  produce  a  suffident  quantity 
of  urine  within  the  two-hour  period 
presantiy  provided,  giving  tha  employee 
a  longer  time  to  provide  a  specimen 
might  allow  the  employee  to  produce 
stiffident  urine  to  avoid  the  necessity 
for  a  medical  evaluation  and  the 
possibility  of  a  refusal  finding.  The  moat 
significant  objection  to  the  propoaal  in 
the  conmients  centered  on  the 
perception  by  some  employen  that 
employees  alresdy  spent  the  Tnjvimiini 
time  possible  at  collection  sites, 
apparently  with  the  aim  of  being  paid 
for  not  working.  If  we  said  that 
employees  could  take  foiu-  houra  to 
provide  a  sufficient  sample,  we  could 
look  forward  to  employees  taking  twice 
as  long  off  the  job,  while  employen' 
costs  mounted.  In  addition,  having  to 
keep  a  collection  site  open  for  a  longer 
time  (e.g.,  for  an  employee  who  came  to 
the  site  at  4:30  p  jn.  and  forced  the  site 
to  stay  open  until  8:30)  would  increaae 
collection  costs. 

On  the  surface,  these  concanu  are 
plausible.  The  comments  to  this  etbct 
were  impressionistic  however,  and 
were  not  accompanied  by  data,  lliere  is 
substantial  uncertainty,  therefore,  about 
how  factually  baaed  theae  concerns  an. 
Recentiy,  the  Substance  Abuse  Program 
Administratora'  Asaodation  (SAPAA) 
shared  with  us  information  from  a 
survey  they  conducted  oonceming  die 
time  it  took  to  complete  a  DOT 
collection.  The  survey  results  concerned 
about  18300  tests  conducted  over  a 
two-week  period  at  nearly  500 
collection  sites  affiliated  with  SAPAA. 


The  mean  time  reported  for  a  DOT  urine 
collection,  from  the  time  the  employee 
started  filling  out  the  paperwork  (not 
the  time  the  employee  first  walked  into 
tbe  collection  site)  until  the  time  the 
collection  was  completed  and  the 
employee  was  told  he  or  she  could  leave 
the  site,  was  aixvut  12.4  minutes. 

About  1.7%  of  the  coUections  took  90 
minutes  or  mive  to  complete,  and 
slightly  less  than  a  third  of  these  took 
two  houra  or  more.  About  1.2%  of  the 
total  number  of  tests  were  "sby  bladder" 
situations,  in  which  a  collection  could 
not  be  completed  because  of  insuffideot 
volume. 

Tbe  results  of  this  survey  have  aome 
limitations.  They  are  not  based  on  a 
statistically  representative  sample  of 
collection  sites  or  a  sdentifically 
rigorous  survey  design,  and  some 
responses  contain  ambiguities.  They 
repieaunt  a  two-week  "snapshot"  of  the 
experience  of  the  particular  collection 
sites  that  responded  to  SAPAA's 
request.  However,  the  data  are 
suggestive  with  respect  to  the  "stretch- 
out" issue  raised  by  conunentera. 

That  is,  it  does  not  appear  that  many 
tests  were  stretched  out  to  near  or  over 
the  t«vo-hour  time  frame  of  the  ■■vi»«ing 
rule.  Indeed,  the  average  ruiming  time 
of  teats  was  far  short  of  the  two-hour 
time  frame  of  the  current  regulation. 
Suppoae  that  tbe  time  period  for  shy 
bladder  situaUans  were  three  or  four 
houn  itutead  of  two.  Is  it  reasonable  to 
infer  tiiat  testa  that  average  12.4  minutes 
in  length  (or  even  if  they  averaged  twice 
that  duration)  would  suddenly  jump  to 
doae  to  the  new  maximum?  If  less  man 
two  percent  of  tests  now  exceed  90 
minutes  in  a  two-hour  time  period,  is  it 
reasonable  to  infer  that  a  much  greater 
percentage  of  tests  would  approach  a 
three  or  four-hour  time  period?  The 
likelihood  of  sudi  dramatic  changes 
appean  low.  Consequently,  while  there 
may  be  a  ntmiber  of  individual 
instannaa  of  empfoyeea  seeking  to 
prolong  their  time  at  collection  sites  in 
pratanuice  to  returning  to  the  job,  the 
available  information  suggests  that  this 
is  not  a  pervasive  problem  that  would 
lead  to  prohibitive  cost  increases  if  we 
providttl  additional  time  for  collections. 

Also,  given  that  lengthy  coUecUoiu 
and  aby  bladder  situations  appear  to 
ariw  in  a  very  small  percentage  of  cases, 
it  appean  that  cost  increases  based  on 
keeping  collection  sites  open  longer 
than  usual  would  probably  be  low. 
Some  SAPAA  survey  responses,  as  well 
as  anecdotal  infamatfon  that  DOT  staff 
have  received,  "'bb****  tbat  aome 
collectiao  sites  may  follow  a  practice  of 
•imply  sending  an  employee  bome 
«dian  the  nacmal  doatng  time 
qiproocfaes,  even  if  the  employee  baa 
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not  completed  the  collection  process. 
This  practice  is  contraiy  to  the  rules. 
Once  begun,  a  collection  process  must 
be  completed.  We  also  recommend  that 
collection  sites  begin  to  process 
employees  as  soon  as  they  arrive  at  the 
collection  site.  Some  collection  sites 
apparently  permit  employees  to  wait  a 
significant  period  of  time  before 
begiiming  the  collection  process.  Such 
waiting  appears  to  create  inefUciencies 
and  unnecessary  costs  in  the  system. 

Given  that  we  do  not  have  any  data, 
beybnd  anecdotal  expressions  of 
concern,  showing  that  stretched-out 
collections  are  a  pervasive  problem,  and 
that  we  have  some  data  that  suggest  the 
contrary  conclusion,  the  Department 
believes  the  Eaimess  rationale  for 
extending  the  collection  time  period  is 
mora  persuasive,  at  this  time,  than  the 
cost  rationale  for  not  doing  so. 
Consequently,  the  final  rule  will  extend 
the  time  period  in  "shy  bladder" 
situations.  In  order  to  minimize  any 
potential  adverse  effects,  the  time 
period  will  be  three  hours,  rather  than 
four  as  proposed  in  the  NPRM.  Given 
the  medical  service  provider  comments 
about  the  speed  of  urine  productioo, 
this  additional  time  should  provide  a 
comfortable  margin  of  safety  to 
employees  who  may  need  additional 
time  to  generate  a  sufficient  specimen. 

With  respect  to  the  amount  of  fluids 
to  be  consumed,  the  Department  will 
retain  the  40  ounce  level  proposed  in 
the  NPRM.  This  amount  could  as  easily 
be  consumed  within  a  three-hour  period 
as  within  a  four-hour  period.  As 
discussed  in  the  preamble  to  the  NPRM, 
the  40  ounce  level  is  appropriate,  in 
light  of  evidence  in  the  medical 
literature  concerning  water  intoxication. 
Compared  to  smaller  amounts,  it  ofiers 
an  enhanced  chance  of  assisting 
employees  in  providing  a  sufficient 
specimen.  It  is  sufficiently  limited  that 
the  probability  of  it  resulting  in  dihite 
specimens  is  low.  The  Department  will 
not  mandate  the  proposed  schedule  for 
drinking  fluids  (i.e.,  8  ounces  each  half 
hour  imtil  the  40-ounca  level  is 
reached),  out  of  concern  that  it  would 
make  the  colbction  process 
unnecessarily  complicated  to 
administer.  The  rule  will  require  simply 
that  the  fluids  be  administeivd  at 
leasonahle  intervals  throughout  the 
thi«e-hour  period.  While  we  anticipate 
that  collectioo  sites  will  provide  water 
in  the  vast  majority  of  instances,  the 
Department  does  not  think  it  necessary 
to  prohibit  the  administration  of  other 
appropriate  fluids. 

U  an  employee  refuses  to  drink  the 
water  needed  to  produce  a  sufficient 
specimen,  it  seems  clear  that  the 
empioym  is  biling  to'cooperate  with 


the  testing  process  in  a  way  that  can 
frustrate  its  completion.  The  same  can 
be  said  of  an  employee  who  is  directed 
to  report  for  a  medical  evaluation  and 
either  declines  to  do  so  or  does  not 
comply  with  the  directions  of  the 
physician  in  the  course  of  the 
examination.  In  both  cases,  the 
Department  believes  it  is  appropriate  to 
treat  the  employee's  behavior  as  a 
refusal  to  be  tested,  which  has  the  same 
consequences  as  a  poeitive  test.  The 
final  rule  so  provides. 

The  issue  of  what  constitutes  an 
adequate  medical  explanation  for  a 
failure  to  provide  a  sufficient  specimen 
is  one  that  ultimately  must  be  decided 
by  the  examining  physician  on  a  case- 
l^-case  basis.  The  filial  rule  clarifies  the 
determination  the  physician  must  make 
by  providing,  first,  that  a  finding  of  a 
physiological  cause  (e.g.,  urinary  system 
dysfunction)  for  the  insufficient 
specimen  is  a  ground  for  making  a 
determination  of  an  adequate  medical 
explanation. 

The  rule  also  provides  that  there  are 
some  narrow  and  limited  circumstaiu»8 
in  which  a  psychological  explanation 
will  suffice,  liiis  is  true  only  in  a  case 
where  there  is  documentation  of  a 
diagnosed  pre-existing  psychological 
diaorder  (i.e.,  one  designated  in  DSM 
IV)  that  can  account  for  the  failure  to 
provide  a  complete  specimen.  By  a  pre- 
existing disorder,  the  Department  means 
one  the  symptoms  of  which  were 
documented  before  the  shy  bladder 
incident  took  place.  This  is  to  avoid 
basing  determinations  solely  on 
information  developed  after  the  hct  of 
the  collection  in  question.  Assertions  of 
"situational  anxiety"  or  of  dehydration 
ara  essentially  unverifiable,  and  the 
final  rule  directs  physicians  not  to 
determine  that  there  is  an  adequate 
medical  explanation  based  on  such 
asaertians. 

The  Department  does  not  believe 
there  is  any  compelling  reason  to 
require  the  MRO,  as  distinct  firom  the 
employer,  to  refer  an  individual  for  a 
medical  evaluation  under  this  portion  of 
the  rules.  The  employer  may  delegate 
this  function  to  the  MRO,  and  in  many 
cases  it  might  be  efficient  to  do  so.  In 
other  cases,  however,  the  MRO  may  not 
be  conveniently  located  to  the  employer 
and/or  employee,  and  would  not  know 
appropriate  physicians  in  their  vicinity. 
However,  the  evaluating  physician,  if 
someone  other  than  the  MRO,  would 
provide  the  results  of  the  evaluation  to 
the  MRO,  rather  than  directly  to  the 
employer.  Tin  MRO  would  then 
provide  his  or  her  conclusion  to  the 
empioyer,  as  under  the  current  rule. 

Allowing  urine  from  di^rant  voids  to 
be  comUned  increaMS  the  poMbiUty  M 


error  or  contamination  in  the  collection 
process,  and  is,  in  any  event, 
inconsistent  with  the  DHHS  guidelines. 
The  Department  also  declines  to  change 
the  requirement  that  employees  sttempt 
to  provide  a  specimen  at  the  beginning 
of  the  collection  process.  Forty-five  ml. 
is  not  a  tremendous  amoimt  of  urine. 
Many  employees  who  do  not 
subjectively  feel  ready  to  do  so  may  well 
be  able  to  provide  such  an  amount.  In 
any  case,  the  failure  of  the  first  attempt 
to  provide  a  sufficient  specimen  is  a 
clear,  easily  understandable  point  to 
start  the  clock  for  the  three  hour  time 
period  for  the  shy  bladder  procedure.  A 
new  collection  kit  would  be  used  for  the 
second  or  any  subsequent  attempts  at 
collecting  a  complete  specimen. 

The  rule  contemplates  the  following 
sequence  of  events.  For  example,  the 
employee  arrives  at  the  collection  site  at 
1:45  p.m.  The  employee  and  collection 
site  person  begin  the  testing  process  by 
filling  out  the  initial  portions  of  the 
chain  of  custody  and  control  form.  The 
collection  site  person  directs  the 
employee  to  go  to  the  bathroom  and 
provide  a  specimen  (whether  or  not  the 
employee  claims  to  be  "ready"  to  do  so). 
The  employee  returns  the  collection 
container  to  the  collection  site  person. 

It  is  now  2  p.m.  If  the  employee 
asserts  that  he  or  she  has  tried  and 
failed  to  produce  a  specimen  or  the 
speciman  is  short  of  the  required 
amount  of  urine,  the  employee  will  have 
until  5  p.m.  (i.e.,  three  hours  from  the 
time  the  employee  returned  the  initial 
collection  container  to  the  collection 
site  person)  to  drink  up  to  40  ounces  of 
fluid  and  make  another  attempt  to 
provide  a  sufficient  spednwn.  The 
Department  emphasiras  that  collection 
site  personnel  should  not  attempt  to 
hurry  the  process  imreasonably.  There 
have  been  instances  in  which,  by  asking 
an  employee  to  "try  again"  too  soon,  a 
collection  site  person  has  created  a 
situation  in  which  the  employee 
produces  two  or  three  "short" 
specimens  instead  of  one  complete 
specimen.  Collection  site  personnel 
should  take  care  to  avoid  this  problem. 

The  Department  believes  that 
commenten  made  good  suggestions 
concerning  limiting  information 
provided  to  employers,  allowing 
collectors  to  work  on  other  tests  while 
an  employee  was  waiting  and  drinldng, 
and  requiring  medical  examinations  to 
take  place  promptly  after  the  coUsctioiL 
The  final  rule  incorporates  these 
comments.  On  the  other  hand,  the 
Department  believes  it  is  necessary  to 
retain  the  requirement  that  the 
examining  physician  be  acceptable  to 
the  employer.  Employers  have  the 
raapctuibflity  (or  the  safely  of  their 
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oparatiaas  and  for  compliance  with  the 
Department's  rules.  Employees  may 
have  an  incentive  to  shop  for  a  friendly 
evaluatloiL  The  Department  has 
consiitently  declined  to  permit  the  use 
of  blood  tests  in  the  context  of  alcohol 
testing,  and  we  believe,  for  much  the 
same  set  of  reasons,  that  it  is  inadvisable 
in  the  context  of  drug  testing.  Under  the 
Omnibus  Employee  Testing  Act  of  1991 
and  Part  40.  only  urine  drug  testiitg  is 
permitted. 

Body  Tempemtuie 

Cuimntly.  S  40.25(eHlXi)  tefan  to 
measurements  of  oral  body  temperature 
that  ara  made  as  part  of  the  process  of 
determining  whether  the  temperature  of 
a  urine  specimen  is  consistent  with  the 
temperature  of  the  employee.  Because 
the  reference  to  "oral"  may 
unnecessarily  restrict  the  means  usM  to 
test  body  temperature,  since  other  ways 
of  taking  body  temperature  (e.g., 
tympanic  temperature)  exist,  the  NPRM 
proposed  to  delete  the  word  "oral," 
with  the  result  that  taking  the 
individual's  temperature  by  any 
medically-accepted  means  (including 
oral)  would  be  permittM. 

Eleven  comments  supported  the 
proposal  and  none  oppoaed  it.  Four 
comments  suggested  that  the  use  of 
rectal  thermometers  should  be 
precluded  or  limited,  because  of  the 
intrusiveness  and  unpleasantness  of  that 
method.  We  agree  with  these  comments, 
and  the  final  rule  adopts  the  proposal 
with  that  modificatioa. 

MBO/Labomtory  Relationships 

The  NPRM  contained  a  discussion  of 
MRO/laboratory  relationship  issues, 
including  a  proposal  to  delete 
S  4a.33(b)(2),  which  could  cause 
confusion  in  relation  to  the  more  recent 
and  definitive  language  of  $  40.29  (n)(6). 
which  prohibits  laboratory/MRO 
conflicte  of  interest.  The  NPRM  also 
asked  questions  about  how  the 
Department  could  best  frame  regulatory 
provisions  on  this  general  subject. 

The  four  commenters  who  mentioned 
the  proposal  to  delete  $  40.33(b)(2)  all 
agreisd  with  it.  The  Department  is 
adopting  this  proposal.  Eleven 
commentere  favored  either  existing 
provisions  requiring  laboratories  and 
MRO*  to  be  independent  of  one  another 
or  of  adding  more  stringent 
requirements  on  this  strnJecL  Some  of 
these  commenteramaationed  other 
relationihips  that  caacemed  them,  such 
a<  tboae  between  MROs  and  conaoctia/ 
tkird-paity  adninlstmlon,  coUaciafa.  or 
employers.  On  tha  odMr  band,  six  other 
caBunantcn  hvored  UberaliziBg  KMV 
laboratory  relatieoahip  rules,  peiaiittiBg 


laboratories  to  refer  MROs  to  dients.  Cor 
example. 

The  marketplace  for  drug  testing 
services  has  changed  considerably  since 
the  Depaitment  issued  its  original  rules, 
with  mergan  producing  ever-larger 
laboratories  and  a  strong  trend  towards 
integration  of  services  manifesting  itself. 
While  these  changes  are  understandable 
in  economic  terms,  the  Department  is 
concerned  lest  checks  and  balances 
fundamental  to  the  fairness  and 
integrity  of  the  Department's  rules  be 
compromised.  In  a  forthcoming 
proposal  to  revise  and  update  Part  40, 
the  Department  anticipates  taking  a 
comprehensive  look  at  the  relationships 
among  MROs,  laboratories,  employers, 
consortiums  and  third-party 
administratora,  collection  sites,  and 
other  parties  in  the  testing  service 
business  to  determine  how  best  to 
preserve  needed  checks  and  balances. 
The  Department  is  not  taking  further 
final  action  at  this  lime,  however. 

Unresolved  Confirmed  Positive  Tests 

Section  40.33  establishes  procedures 
for  MROs  and  employere  to  follow  when 
it  is  difficuh  for  the  MRO  to  contact  an 
employee  following  a  report  from  the 
laboratory  of  a  confirmed  positive  drug 
test.  If,  after  making  all  reasonable 
efforts  to  contact  the  employee,  the 
MRO  cannot  do  so,  the  MRO  asks  a 
designated  management  official  to 
contact  the  employee.  If  the  designated 
management  official  cannot  do  so,  then 
the  employer  may  place  the  employee 
on  medical  leave  or  similar  status.  The 
confirmed  positive  does  not  become  a 
vnified  positive— the  only  result  having 
consequences  under  the  rule — in  this 
situation.  There  can  be  a  "nonK:ontact 
positive"  only  if  the  employee  declines 
an  opportunity  to  discuss  the  test  with 
the  MRO  or  the  employer  has  contacted 
the  employee  and  the  employee  fails  to 
contact  the  MRO  within  five  days.  In  the 
latter  circumstances,  the  MRO  can 
reopen  the  verified  positive  test  if  there 
is  a  showing  that  illness,  injury,  or  other 
circumstances  beyond  the  control  of  the 
employee  prevented  a  timely  contact. 

As  noted  in  the  NPRM,  the 
Department  has  become  aware  of  a 
situation  these  procedures  do  not  cover. 
If  neither  the  MRO  nor  employer  ever 
succeeds  in  contacting  the  employee 
(e.g.,  the  applicant  never  gets  back  in 
touch  vidth  the  employer  in  a  pie- 
employment  test  case,  an  employee 
quits  or  never  shows  up  again  following 
a  nadom  test),  a  confinaad  laboratory 
positive  test  is  left  in  liabo,  with  no 
way  to  verify  it  eilhar  aa  a  positive  or 
■sgative  test.  This  ueatas  problems  for 
IMO*.  who  have  the  unresolved  lasts 
aa4lMir  books  indsfinitaly. 


This  situation  can  also  aeste 
prabiama  for  subsequent  employers  and 
the  Department's  program.  For  example, 
under  the  Federal  Midway 
Administratian'a  drug  testing 
requirements  (49  CFR  Part  382),  the  new 
employer  is  required  to  seek 
information  on  previous  drug  test 
results  from  other  employers.  In  the 
unresolved  test  situation  described 
above,  however,  a  previous  employer 
will  not  have  a  drug  test  result  that  it 
can  report,  because  only  a  verified 
podtive  or  negative  test  can  be  reported. 
The  employee,  in  this  case,  may  be  d>le 
to  obtain  employment  with  another 
employer  because  the  "limbo"  positive 
was  never  reported. 

To  avoid  this  difficulty,  the 
Department  proposed  to  add  language  to 
S  40.33.  In  any  situation  where  neither 
the  MRO  nor  the  employer  has  been 
able  to  contact  the  employee  within  30 
days  from  the  dale  the  MRO  receives  the 
confirmed  positive  test  result  from  the 
laboratory,  the  MRO  would  be 
instructed  to  verify  the  laboratory  result 
positive  and  report  it  to  the  employer  as 
such.  The  same  provisions  allowing  the 
employee  to  reopen  the  verification 
would  apply  as  in  the  case  where  the 
employer  did  contact  the  employee  and 
the  employee  failed  to  contact  the  MRO 
within  S  days. 

Twenty-eight  commenters,  all  of 
whom  were  employers  or  testing 
industry  companies,  favored  the 
proposal,  one  mentioning  that  they 
currently  have  115  unresolved  tests  on 
record  that  they  could  close  out  under 
such  a  provision.  Only  one  commenter, 
a  union,  opposed  it  as  too  harsh  on 
workers.  Of  the  supporten.  nine  favored 
the  proposed  30-day  time  period  while 
the  remaining  19  favored  shorter 
periods,  mostly  tanging  from  five  to  15 
days.  The  Department  will  adopt  the 
proposal,  while  reducing  the  time 
period  to  14  days.  This  reduction  is 
made  in  the  interest  of  safety,  as  well  as 
to  enable  employers  and  others  to  have 
reasonably  expeditious  closure  in  the 
process.  A  month  seems  like  an 
unnecessarily  long  time  to  hold  such  a 
case  open:  an  employee  who  is  out  of 
touch  ami  unavailable  for  that  amoimt 
of  time  likely  does  not  want  to  be 
contacted.  On  the  other  haad,  the  five- 
day  period  pn^fXMed  by  sonw 
commenlera  (parallel  to  the  time  an 
employee  is  given  to  contact  the  MRO 
after  being  told  to  do  so)  may  be  too 
shwt.  since  employees  irighl  oMeo  have 
linniiaalii  wasena  for  heiag  out  of 
coatact  far  that  knglh  of  tiaa.  b  aay 
case,  th*  anpleyea  wiU  hare  the 
<9portunity  te  le-opaa  Am  moltar  for 
foed  caesa,  as  the  NPRM  pnnrMBd. 
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Sevon  cominentan  supported,  and 
three  oppoeod,  traatiiig  confinned  opiate 
positives  the  same  as  ccmfinned 
positives  for  other  drugs  for  this 
ptupose.  Whiie  the  M^  verification 
procedure  is  diSeient  for  opiates,  the 
employee  ha*  an  obligation  in  all  cases 
to  participate  in  the  verification  process. 
Employees  who,  without  adequate 
fustification,  are  unavailable  to 
participate  in  the  verification  process 
should  be  treated  the  same,  regardless  of 
the  drug  for  which  they  tested  positive. 
For  this  reason,  the  Department  will  not 
diSsrentiate  among  drugs  in  this 
provision. 

Some  commenters  made  procedural 
suggestions  concerning  this  provision. 
For  example,  two  commenters  discussed 
sending  certified  mail  letters  to 
employees  to  officially  start  the  clock 
with  respect  to  the  time  period.  While 
doing  so  may  be  a  reasonable  step  for 
employers  to  take,  the  Department  will 
not  require  it.  lest  we  introduce  more 
procedural  complexity,  and  opportunity 
for  administrative  error,  into  ue  system. 

Beporting  of  SplH  Sample  Besults 

Section  40.33  goes  into  some  detail 
concerning  the  procedures  the  MRO 
must  follow  concerning  reporting  the 
split  specimen  test  results  to  (he 
employer  and  employee.  The  section  is 
quite  specific  on  the  consequences  of  a 
test  of  the  split  specimen  that  does  not 
reconfirm  the  positive  result  of  the 
primary  sample.  However,  the  section 
does  not  explicitly  specify  what  the 
MRO  does  in  the  case  of  a  split 
specimen  test  that  does  reconfirm  the 
positive  result  of  the  test  of  the  primary 
specimen.  The  Department  has 
encountered  situations  in  which 
employees  who  have  paid  for  the  test  of 
the  split  specimen  have  objected  to  the 
MRO  reporting  the  positive  result  to  the 
employer.  To  clarify  that  the 
Department  intends  that  the  result  of  the 
test  of  a  split  specimen  be  reported  to 
both  the  employer  and  the  employee — 
regardless  of  who  pays  for  the  test — the 
NPRM  proposed  to  add  language  to  this 
effect. 

Ten  commenters,  all  employers  and 
testing  service  companies,  supported 
the  proposal,  while  two  unions  opposed 
it,  saying  that  the  employee  should  be 
able  to  keep  the  report  trom  the 
employer  in  this  circumstance.  The 
Department  does  not  agree  with  these 
latter  two  comments.  All  drug  testing 
results  pertain  to  the  safety  of  the 
transportation  services  provided  by 
employers.  The  employer  is  responsible 
for  compliance  with  these  regulations. 
In  the  Deportment's  view,  the  employer, 
in  order  to  perform  its  functions  unchsr 
DOT  saisCy  rule*,  must  have  access  to 


all  results  of  the  drug  testing  process. 
Tlie  Department's  r\^  do  not  specify 
who  idtimately  pays  for  testing  services, 
including  tests  of  split  specimens,  but 
the  identity  of  the  person  maldiig 
payment  is  irrelevant  to  how  the  results 
are  treated  under  the  rules.  Both  the 
employer  and  the  employee  have  a  need 
to  know  the  outcome  of  all  testa  that  are 
part  of  the  system,  and  the  final  rule 
adopts  the  NPRM  proposal. 

Program  participants  continue  to  raise 
a  number  of  other  questiona  about 
carrying  out  the  split  sample 
requirements  of  Part  40.  In  the  Part  40 
revision  project,  the  Department  will 
consider  clarifying  changes  to  the 
regulatory  text  itself.  Meanwhile,  the 
Department  would  like  to  take  this 
opportunity  to  repeal  guidance  it  has 
provided  on  certain  split  sample-related 
issues. 

First,  when  an  employee  makes  a 
timely  request  to  the  MRO  for  a  test  of 
the  split  specimen,  the  MRO  is  required 
to  pass  on  the  request  to  the  laboratory 
possessing  the  specimen,  which  is 
required  to  send  the  specimen  to  a 
second  DHHS-certified  laboratory, 
which  is  required  to  test  the  split 
specimen.  "The  employer  is  responsible 
for  making  siue  that  all  actions  required 
under  the  regulations  occur. 
Consequently,  while  the  Department's 
rules  do  not  specify  who  ultimately 
must  pay  the  cost  of  testing  the  spUt 
specimen,  the  employer  is  responsible 
for  ensuring  payment  in  the  first 
instance.  For  this  reason,  if  the 
employee  chooses  not  to  pay  "up  front" 
for  the  test  of  the  spUt  specimen,  the 
employer  must  ensure,  nevertheless, 
that  the  test  takes  place.  An  employer, 
MRO,  or  laboratory  cannot  require,  as  a 
prerequisite  to  conducting  the  test  of  a 
split  specimen,  that  the  employee  first 
produce  payment.  Subsequently,  the 
employer  could  seek  reimbursement 
from  the  employee. 

Second,  the  rule  is  silent  with  respect 
to  who  chooses  the  second  laboratory  at 
which  the  split  specimen  is  tested.  The 
rule  does  not  give  employees  a  right  to 
choose  a  particular  laboratory  (though 
such  a  laboratory  could  be  designated  in 
a  labor-management  agreement).  All  the 
rule  requires  is  that  the  second 
laboratory  be  certified  by  DHHS: 
whether  it  is  chosen  by  the  employer, 
employee.  MRO,  or  first  laboratory  does 
not  matter  from  the  point  of  view  of  Part 
40. 

Third,  a  technical  problem  that 
sometimes  occurs  in  testing  of  split 
samples  is  that  samples  may 
occasionally  hil  to  reconfirm  because  of 
differences  in  specific  methodologies  or 
equipment  among  laboratories.  Each 
laboratory  has  one  or  more  methods  for 


clearly  identiiyiiig  drug  metabolites  in  a 
specimen  and  dealing  with  impurities 
in  the  spedman  that  may  delay  or 
interfere  with  clearly  identifying  the 
metabolites  (so-called  "derivitimUon" 
methods).  The  chemical  compaeition  of 
urine  samples  differs  from  one 
specimen  to  another,  however,  and  may 
change  with  the  age  of  the  specimen. 
The  derivitiiation  method  used  by  a 
given  laboratory  may.  on  infrequent 
occasions,  not  work  well  enough  on  a 
particular  specimen  to  identify  a  drug 
metabolite  clearly  mough  to  meet 
quality  control  guidelines  that  tell  the 
laboratory  when  they  may  call  a  test 
positive. 

If  Laboratory  A  has  identified  the 
primary  specimen  as  positive,  but 
Laboratory  B,  because  of  the  problem 
described  above,  believes  that  the  drug 
or  metabolite  is  present  in  the  split 
specimen  but  cannot  call  it  positive,  is 
it  appropriate  for  Laboratory  6  to  send 
it  to  Laboratory  C  for  further  analysis? 

DOT  and  DfiHS  representatives,  at  a 
November  1995  conference  with 
laboratory  representatives,  said  that,  in 
such  a  situation,  after  consultation  with 
the  MRO,  referral  lo  laboratory  C  was 
appropriate.  lisconfirmaUon  by 
LJimratory  C  would  be  recognized 
under  Part  40.  To  avoid  the  necessity  for 
such  a  procedure,  the  Department 
strongly  recommends  that  participants 
take  care  to  ensure  that  the  laboratory 
that  tests  the  split  specimen  be  one  that 
uses  the  same  methods  as  the  laboratory 
that  determined  that  the  primary 
specimen  was  positive. 

Electronic  Signatures 

The  NPRM  asked  for  comments  on  the 
issue  of  the  use  of  electronic  signatures 
in  the  drug  and  alcohol  testing  process 
(e.g.,  to  sign  alcohol  testing  forms).  In 
the  NPRM.  the  Department  noted  that, 
in  an  electronic  signature  system,  an 
individual  (e.g.,  the  employee  taking  an 
alcohol  test)  using  a  pen-like  stylus 
signs  an  electronic  pad  connected  to  a 
computer  system  (e.g.,  attaching  the 
electronic  signature  to  an  electronic 
version  of  the  alcohol  testing  form).  The 
signature  is  recorded  electronically  by 
the  computer  system  and  incorporated 
into  a  data  base,  without  any  technical 
need  for  a  paper  sienature  or  printout. 

The  NPRM  noted  a  number  of  issues 
that  this  kind  of  application  may  raise 
in  the  context  of  the  Department's 
testing  programs.  For  example.  Part  40 
currently  calls  for  signatures  on  a 
multiple-copy  paper  form,  and  does  not 
provide  for  the  use  of  electronic 
signatiues.  Copies  of  the  form  are 
distributed  to  various  parties  (e.g.,  the 
employer,  employee,  laboratory,  MRO). 
It  is  imclear  how  a  "paperless"  system 
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would  provide  eqiii*elKit  Mtvioe. 
While  cos  conki  praeomably  uas  an 
elactraaic  livufhire  device  i>  eeaethiiig 
ahoft  of  a  KtmDy  pepeilaaa  syalem, 
comfaiiiiDg  eledraoic  sigBatun*  widi  a 
lyiim  oi^  paper  fonm  ciaela*  it* 
own  aal  of  queMooa.  Per  example, 
would  llwra  be  both  a  paper  aad  an 
eleclRKiic  dgBabuaT  Would  an 
atoctronlc  itgaanne  tomahow  be 
tranaftcnd  to  Hm  paper  fcrm?  What 
effidanciea  are  grinad  if  one  has  both  an 
electronic  and  paper  signatuie? 

The  NFitM  abo  oianUaiiad  iaiuaa 
conoeniiiig  the  ascuiity  and 
idanrification  of  aledroaic  tlgoaturas. 
What  kinds  of  technical  lequirements 
(e.g..  eiectranic  enayption  for 
signatures,  computer  security  software) 
and  operational  safeguards  (e.g.,  access 
leatrictions)  should  surround  thiair  useT 
Should  such  controls  be  part  of  DOT 
regulations?  Are  there^dustry 
consensus  standards  tUlt  have  been  or 
could  be  developed  to  address  these 
issues,  to  which  DOT  rules  could  refer? 
What  are  the  electronic  equivalents  of 
the  physical  security  measures  and 
controls  the  Department  require*  for 
paper  records? 

Six  commenters  to  the  NPRM  favored 
the  use  of  these  technologies,  and  four 
others  thought  the  ides  was  worth 
exploring.  Several  commenters  in  both 
categories  mentioned  a  number  of 
issues,  such  as  security,  legal 
sufficiency  of  electronic  signature*, 
confidentiality  safisguards,  etc.,  that 
should  be  worked  out.  It  is  hir  to  say 
that  the  comments  did  not  thoroughly 
address  the  questions  and  concems  the 
Department  has  on  this  issue. 

'The  Department  believes  that 
electronic  aignatun  tachnology  has 
promise,  and  that,  together  with 
industry,  we  should  continue  to  explore 
and  discus*  its  use  in  the  DOT  alcohol 
and  drug  testing  program.  Meanwhile, 
we  emphaiize  mat  pen-and-ink 
signatiues  on  hard  copy  fonnsare 
mandatory  in  the  program.  The  use  of 
electronic  sigiiatvue*  by  any  participant 
in  the  program  (e.g.,  tlM  collector, 
donor,  BAT,  STT,  MRO,  certifying 
scientist)  is  not  currentiy  authorind. 
Any  testing  services  company  that  uses 
electronic  signatures  is  acting  contrary 
to  the  express  requirements  of  DOT 
ragulations,  and  employers  who  uae  the 
service*  of  a  testing  aervices  cooipany 
that  uae*  electronic  (ignature*  are  out  of 
oomplianos  with  th**e  rule*. 

■•(■larlasy  AnatyaaB  and  Natifoaa 

This  is  not  a  riyiifirant  nila  under 
ExscDUve  Ordar  12866  or  under  ttis 
Dapartnant'*  Ragulatory  PoUdo*  and'' 
Procedure*.  Th*re  an  not  (undent 
Fadenllsm  implications  to  wamot  the 


pieparsUao  of  a  FedtnUaai  Aasessmsot 
The  Depaitnaot  oarUAaa  tlMl  dds  rule 
will  not  have  a  sigBillcanl  acoaoBic 
impact  oo  a  aidMbBlial  nuabar  a<  amaU 
enUtie*.  The  faaai*  of  lUs  oartification  is 
that  the  cfaaofss  to  die  ihy  bladdar 
procedure,  as  noted  above,  ara  unlikely 
to  significantly  incraass  program  costs 
for  regulated  entities,  and  tlw  other 
changes  to  the  rule  are  minor  or 
technical  and  should  not  have  any 
measurd>le  coat  impact*. 

Uat  oTSditacIs  in  46  CTK  Part  46 

Alcohol  testing.  Drug  testing. 
Laboratories,  Reporting  end 
recordkeeping  requirements.  Safety, 
Transportation. 

Issued  this  Mh  day  of  luly,  IMS,  at 
WishiogtoD,  DC 


Secnsftuyo/T^nsporSatiofl. 

For  the  reasons  set  forth  in  the 
preamble.  49  CFR  Part  40  is  amended  as 
follows:  ^ 

PAirT40-{AMENDe)l 

1.  The  authorify  dUUon  for  Part  40  is 
revised  to  read  as  follows: 

Ariharity.  *t  US.C.  102,  301,  322,  S331, 
20140,  31306, 4S101-4S106. 

2.  Section  40.25  is  amended  by 
removing  the  word  "oral"  from 
paragraph  (e)(2)(i)(A)  and  paragraph 
(e)(zT(i)(B),  and  adding  after  the  word 
"temperature,"  in  paragraph  (e)(2)(l)(A), 
the  following  words:  "(taken  by  a  means 
other  than  use  of  a  rectal  thermometer)". 

3.  Section  40.25(f)(10Uiv)  is  reviaad  to 
read  as  follows: 

140.28 


(10)  *  •  • 

(ivKAHl)  In  eitiier  collection 
methodology,  upon  receiving  the 
specimen  from  the  individual,  the 
collection  site  person  shall  determine  if 
the  specimen  has  at  least  30  millilitera 
of  urine  for  a  single  specimen  collection 
or  45  milliliters  of  urine  for  a  split 
specimen  collection. 

{2)  If  the  individual  has  not  provided 
the  required  quantity  of  urine,  the 
specimen  shall  be  discarded.  The 
collection  site  person  shall  direct  the 
individual  to  drink  up  to  40  ounces  of 
fluid,  distributed  reasonably  through  a 
period  of  up  to  three  houra,  or  until  the 
individual  has  provided  a  new  urine 
specimen,  whichever  occurs  first.  If  the 
employee  refuses  to  drink  fluids  as 
directed  or  to  provide  a  new  urine 
spedmeo,  the  coUeotion  site  person 
siiall  terminate  the  collectiaa  and  notify 
the  nnployer  that  the  employee  ha* 
refuiad  to  mhmit  to  teating. 


(3)  If  Oa  ampkiyea  has  not  prarldad 
a  siifBriant  spariiaaa  eritUn  thee*  houn 
of  the  first  iinmnnaaifiil  attaapt  to 

providadie  iiiirl the  raollactlon  site 

panon  iliaU  dlaoOBtinae  the  coUecbon 
and  notify  the  employar. 

(B)  The  employer  shall  diied  any 
employee  who  doea  not  provide  a 
ausdant  urine  «pari»«n  («ee  paragraph 
(fXlOXivKAKJ)  of  this  aacUoo)  u>  obtain, 
a*  *oon  as  pos«ible  after  the  attempted 

Erovision  of  urine,  an  evaluation  fron  a 
oenaed  physician  who  is  aoceptaUe  to 
the  employer  oonoamiBf  the  employee's 
ability  to  provide  an  adwiuale  amoiait  of 
urine. 

(1)  If  the  physician  determine*,  in  his 
or  her  leaaonaote  nndkal  judgment, 
that  a  medical  condition  ha*,  or  with  a 
hi^  degree  of  probability,  could  have, 
precluded  the  employee  from  providing 
an  adequate  amount  o(  urine,  the 
employee's  failure  to  provide  an 
adequate  amount  of  urine  shall  not  be 
deemed  a  refusal  to  take  a  test.  For 
purposes  of  this  paragraph,  a  medical 
condition  includes  on  ascertainable 
physiological  condition  (e.g.,  a  urinary 
system  dysfunction)  or  s  documented 
pre-existing  psychological  disorder,  but 
does  not  include  unsupported  assertions 
of  "situational  anxiety"  or  dehydration. 
The  physiden  shall  provide  to  the  MRO 
a  brief  written  statement  setting  forth 
his  or  her  conclusion  and  the  basis  for 
it,  which  shall  not  indude  detailed 
information  on  the  medical  condition  of 
the  employee.  Upon  receipt  of  this 
statement,  the  KfllO  shall  report  hia  or 
her  condusioos  to  the  employer  in 
writing. 

(2)  If  the  physician,  in  his  or  her 
reasonable  medical  judgment,  is  unable 
to  make  the  determination  set  forth  in 
paragraph  (0(10)(iv)(BKl)  of  this 
section,  the  employee's  failure  to 
provide  an  adequate  amount  of  urine 
shall  be  regarded  as  a  refusal  to  take  a 
test.  The  physician  shall  provide  to  the 
MRO  a  brief  written  statement  setting 
forth  his  or  her  conclusion  and  the  basis 
for  it.  which  shall  not  includa  detailed 
information  on  the  medical  condition  of 
the  employee.  Upon  receipt  of  this 
statement,  the  NfllO  shall  report  his  or 
her  condusions  to  the  employer  in 
writing. 

•        •        ■        •        • 

4.  Section  40.33  is  amended  by 
removing  and  reserving  pangranh 
(bH2),  by  revising  patagnph*  (cKs)  and 
(cKB).  by  designating  the  exiiting  text  of 
paragraph  (f)  as  parifiash  (fXl),  *nd  by 
adding  (f)(Z)  to  read  a*  follows: 

|4IM* 
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(S)  n*  MKO  aajr  varifjr  ■  tail  M 
positive  without  limriBg  caamunicalsd 
dinctly  witli  the  ew|>kiyee  about  the 
teet  in  ttaee  ditarmiitanrwr. 

(t)  The  employee  exprenlyderlineii 
the  opportunity  in  ditcuM  the  tait; 

(ii)  Neither  the  MtO  nor  the 


WW  '  - 

(2)  If  the  nalyii*  of  the  spUt 
•pecinMB  ia  laoaafinaed  by  the  seooad 
laboialery  tor  the  praeaaoe  of  the  dni^s) 
or  drag  maCahoUtaaCa).  the  MRO  shall 
notify  <ha  employer  «ad  aaqtloyae  of  the 
noihaaftetaM. 


employer  mneaBtati' 
B  aU  leiaaaMe  efimti 


been  aUe  to  ooalact  the  anployee 
within  14  days  of  the  date  on  which  the 
MM>  leoaives  the  oonfinnod  poaitive 
teat  lesult  bom  the  lebtaalory; 

(iii)  The  designated  emptayer 
lepresentative  has  succaaafuUy  made 
and  documeBtad  a  contact  with  the 
employee  and  inatnided  the  employee 
to  contact  the  MRO  (ase  paiagnpfas 
(cX3)  and  (cKD  of  this  section),  and 
mace  than  five  days  have  peaaed  since 
the  date  theenployee  was  successfully 
contacted  by  the  designated  eraployar 
raptesentative. 

(6)  If  a  test  is  verified  positive  under 
the  drcumstances  specified  in 
peiagraph  (cKS)  (ii)  er  (iii)  of  this 
secticHi,  the  employee  may  present  to 
the  MKO  informatioa  documenting  that 
serious  illness,  injury,  or  other 
drcumstances  unavoidably  prevented 
the  employee  from  being  contacted  by 
the  MRO  or  designated  employer 
representative  (pangra|rii  (cXS)(ii]  of 
this  section)  <»  from  contacting  the 
MRO  (peragraph  (cMSKUi)  of  this 
section)  within  the  times  provided.  The 
MRO,  on  the  basis  of  such  information, 
may  reopen  the  verification,  allowing 
the  employee  to  present  information 
concerning  a  legitimate  explanation  for 
the  confimied  positive  test.  If  the  MRO 
concludes  that  there  is  a  legitimate 
explanation,  the  MRO  declares  the  test 
to  be  negative. 


afhrta,  hai        (n  Doc.  M-iaolS  FUad  7-18-86: 8:45  ml 


:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


Y:  NMFS  is  prohibiting  retention 
of  Pacific  ocean  perch  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  NMFS  is  requiring  that  catches 
of  Pacific  ocean  peich  in  this  area  be 
treated  in  the  same  manner  as 
prohibited  spades  and  discarded  at  sea 
with  a  minimum  of  injury.  This  action 
is  necessary  Imcause  the  Pacific  ocean 
perch  total  allowable  catch  (TAC)  in  the 
Central  Regulatory  Area  of  the  GOA  has 
been  reached. 

imcnvE  OATS:  1200  hrs,  Alaska  local 
time  (A.l.t),  ^lly  15, 1996,  unUI  2400 
hn.  AJ.t,  December  31, 1996. 


'OONTACT: 
Mary  Puruness,  907-5aa-722S. 


rANY  MRMMMTION:  The 
grouidfiib  Bahaiy  ia  the  GOA  axchiaiva 
eoHMimic  aaos  is  Bioaged  by  NMFS 
according  to  thaFiahary  Management 
Plan  for  Groundfiah  oflfae  GOA  (FKS>) 
prepared  by  the  North  Pacific  Fidiary 
Management  CombcII  uadar  authority  of 
the  Mignuseo  Flaheiy  Canservaliaa  and 
Maaafement  Act.  risking  by  U.S. 
vessels  is  governed  by  regulatiaas 
implementing  the  FMP  at  subpart  H  ef 
50  CFR  part  686  and  50  CFR  part  679.   . 

The  TAC  for  Padfic  ocean  perch  in 
the  Central  Regulatory  Area  of  the  GOA 
was  established  by  the  Final  1996 
Harvest  Spedficatioos  of  Gioundfish  (61 
FR  4304,  February  5, 1996),  as  3.333 
metric  tons.  (See  $  67g.20(cH3Kii).) 

The  Diredor,  Alaska  Region.  NMFS, 
has  determined  that  the  TAC  for  Pacific 
ocean  perch  in  the  Central  Regulatory 
Area  of  the  GOA  has  been  reeched.  (See 
§  67g.20(d)(2).)  Therefore,  NMFS  U 
requiring  that  further  catches  of  Padfic 
ocean  peich  in  the  Central  Regulatory 
Area  of  the  GOA  be  treated  as 
prohibited  species  in  accordance  with 
$67g.21(b). 


This  action  is  taken  under  50  CFR 
679.20  and  is  exempt  from  review  under 
E.0. 12866. 

Aalbvily:  16  U.S.C  1801  e<  saq. 

Dated:  July  IS,  19M. 
■icbrd  W.  lyi^. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Managematt  Natioaal 
Marine  Fisheries  Service. 
[FR  Doc.  96-18305  Piled  7-1S-9B:  4:54  pml 


•»:n  "Ir  -n.  i^  ;.■ 
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Friday,  )uly  19,  1966 


TDis  section  of  the  FEDERAL  REGISTER 
contains  notices  tottia  public  of  the  proposed 
iaauanca  of  nSes  and  regulations.  The 
puipoae  otttiese  nottces  is  lo  give  interested 
paraons  an  uy^mrtunHy  to  participale  in  itie 
njle  maldng  prior  tottia  aUu|.ilkM>  of  Ihe  Uriel 


SECURITIES  AND  EXCHANGE 
COMMSSION 

17  CFR  Parts  240  and  248 

[Rataaw  No.  34-37432;  FM  No.  87-17-66] 

Rm323»-Aaa9 

BioMrOaalar  RogMration  and 


AOENCV:  Securities  and  Exchange 

Commission. 

ACTXM:  Proposed  rule. 


Y:  The  Securities  and  Exdiange 
Commission  is  publishing  for  comment 
proposed  amendments  to  Form  BDW. 
the  uniform  request  for  withdrawal  fiom 
broker^ealer  registration  under  the 
Securities  Exchange  Ad  of  1934.  The 
proposed  amendments  are  designed  to 
implement  recommended  changes  to  the 
Central  Registration  Depository  system, 
a  computer  system  opwated  by  the 
Natiimal  Association  of  Securities 
Dealers,  Inc.  that  maintains  registration 
information  regarding  registered  broker- 
dealers  and  their  registered  persoimel 
for  use  by  the  Commission,  the  self- 
regulatory  oiganizations,  and  state . 
securities  regulators.  The  amendments 
include  certain  clarifying  amendments 
to  Form  BDW^and  its  filing 
requirements.  The  Commission  also  is 
publishing  for  comment  proposed 
amendments  to  rules  governing  the 
withdrawal  of  broker-dealer  r^istration 
under  the  Securities  Exchange  Ad  of 
1934.  Spedfically,  the  prop<^ed 
amendments  would  permit  broker^ 
dealers  that  are  withdrawing  from 
registration  to  consent  to  an  extension  of 
the  effadive  date  of  their  withdrawal. 
The  proposed  amendments  also  would 
permit  the  Commission  to  extend  the 
efCactive  date  for  such  period  as  the 
Commission  by  order  may  determine.  In 
addition,  the  Commission  is  publishing 
for  comment  proposed  revisions  to  rules 
under  the  Securities  Exchange  Ad  of 
1934  governing  the  filing  of  Form  BD 
and  Form  BDW  to  provide  for  electronic 
filing  of  these  forms  and  to 
accommodate  the  conversion  of  existing 


registration  information  to  the 
redesigned  Central  Registration 
Depository  system. 

DATE8:  Conunents  should  be  submitted 
on  or  before  August  19, 1996. 
AD0nE8SE8:  Comments  should  be 
submitted  in  triplicate  to  )onathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission.  Mail  Stop  6-9,  450  Fifth 
Street,  NW.,  Washington,  DC.  20549. 
Conunents  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-commentaSsec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-17-96.  This  file  number  should  be 
induded  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Conunent 
lettere  that  are  submitted  electronically 
will  be  posted  on  the  Commission's 
Internet  web  site  (http7/www.secgov). 
FOR  FIMTMER  MFOMMTION  CONTACT: 
Gleim  ].  lessee,  Spedal  Counsel,  (202) 
942-0073,  Office  of  Chief  Counsel, 
Division  of  Maricet  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Mail  Stop  5-10, 
Washington,  DC  20549. 

aUPPlfMBTTARY  INFOMIATION: 
L  Introductioa 

As  part  of  its  continuing  effort  to 
simplify  the  registration  forms  used  by 
broker-dealers,  the  Securities  and 
Exchange  Commission  ("Commission") 
is  proposing  revisions  to  Form  BDW,' 
the  uniform  request  for  broker-dealer 
withdrawal  under  the  Securities 
Exchange  Ad  of  1934  ("Exchange 
Ad").'  The  proposed  amradments  are 
designed  to  reduce  the  regulatory 
burden  on  bioker-dealere  and  to 
improve  the  usefulness  of  the 
information  contained  in  Form  BDW  to 
the  Commission,  self-regulat(Hy 
organizations  ("SROs").  and  state 
securities  regulators  by  simplifying  the 
form  and  clarifying  its  requirements. 
The  proposed  amendments  also  are 
designed  to  implement  recommended 
changes  to  the  Central  Registration 
Depository  ("CRD"),  a  computer  system 
operated  by  the  National  Assodatioo  of 
Securities  Dealers,  Inc.  ("NASD")  that 
maintains  registration  information 
regarding  broksfdaalers  and  their 


registered  persoimel  for  use  by  federal 
and  state  securities  regulators.  In  this 
regard,  the  proposed  amendments,  if 
adopted,  would  conform  Form  BDW  in 
certain  respects  to  analogous 
amendments  to  Form  BD  adopted  today 
by  the  Commission.' 

The  amendments  to  Form  BDW  are 
being  proposed  in  connection  with  the 
NASD's  implementation  of 
comprehensive  changes  to  the  CRD 
system.  The  redesigned  CRD  system, 
which  is  currently  scheduled  to  be 
operational  by  September  9, 1996,  is 
expected  to  enhance  its  use  by  the 
Conunission,  SROs,  and  state  securities 
regulators  by  providing  for  (i) 
streamlined  capture  and  display  of  data; 
(ii)  better  access  to  information  through 
the  use  ofstandardized  and  specialized 
computer  searches;  and  (iii)  electronic 
filing  by  broker-dealers  of  uniform 
forms,  induding  Forms  BD,  BDW,  U-4. 
and  U-5.'  The  amendments  to  Form 
BDW  proposed  today  by  the 
Conunission  are  the  result  of 
discussions  held  among  the 
Commission  staff,  the  Forms  Revision 
and  CRD  Committee  of  the  North 
American  Securities  Administrators 
Assodation.  Inc.  ("NASAA"),  the 
NASD,  the  New  York  Stock  Exchange, 
and  representatives  of  the  securities 
indus^. 

The  Commission  also  is  proposing  to 
amend  Exchange  Act  Rule  15b6-l  to 
permit  broker-dealers  that  are 
withdrawing  from  registration  to 
consent  to  a  delay  in  the  effectiveness 
of  their  notice  of  withdrawal.  The 


•  17CFKZ40.1Sbe-l:17CFR24SJOU. 
'  15  VSJC  rsi «  Hq. 


>  Sw  SacurMat  Excfaiui  AO  RdMn  Na  37431 
CTonn  BD  RtlMw").  In  as  Fonn  BO  RiImm.  i1» 
Cwnmlittoo  is  tdopting  aoMiidnMiili  to  Ftxm  BD 
that  ara  ^mstgnsA  to  impiamanl  rhannaa  to  tba  CRD. 
induding  alactranic  filiog  of  Fonn  BO  wUfa  tlia 
lartaaignad  QH)  ayatam.  Tha  aHwiMliiiaina  aiao  a»a 
axpaclad  to  ptovlda  tha  Cammlaaion.  SROa.  and 
itata  aacuritiaa  lagnlalan  with  banar  inlonnatioa 
ahout  a  tagiatlanf t  diadpltoary  hiatary  bjr  ponpiiv 
diadplinvy  intonnaliaD  into  ralalad  catagoriaa  and 
by  cuatooiialllg  tba  conaaponding  Diadoavia 
Rapoctlni  P>(aa  uaad  lo  diadoaa  dalalli  of  tha 
laglatmii'i  micipUDaiy  hiatoiy. 

'Fonns  BD  and  BDW  are  )ouil  forma  uiad  by  tlia 
CommiaalOD.  certain  SRO«.  and  all  of  tlie  stataa  to 
ragialer  and  terminate  brokar-daalan.  Forma  U-4 
and  Li-5  axe  uaad  by  the  SROi  and  autaa  to  ia|iatar. 
and  terminate  the  employmant  of.  brotar-daalar 
{Mraoonal .  For  further  diacuaaioo  of  tba  OtD 
radaalgn  and  electiomc  ftling,  aoa  diacuaaioo  in^ 
at  Sactioa  IV.  Sss  also  Form  BD  RalaaBa,  aupra  nola 
3;  Notice  of  Filing  of  PropoeadRnlaQianfa  by 
Natioaal  Aaaociatioo  of  Sacuritiaa  Daalata.  Inc. 
Ralatisg  10  Piopoaad  Amandmanta  lo  Poma  U-4 
and  V-t.  Saouftlaa  Eachanfa  Act  lalaaaa  No. 
372as  Oun.  7.  igSB).  SI  PR  30272  (FUa  No  Sft- 
NASO-aa-lS). 
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proposed  aineDdinenU  aUo  would 
pennil  the  Cooiinission  to  extend  the 
effective  date  for  such  period  as  the 
Commission  by  order  may  determine  as 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investois.'  These  amendments  an  being 
proposed,  in  part,  to  provide  broker- 
dealers  adequate  flexibility  to  bring 
their  business  operations  to  an  orderly 
dose  in  dicumstances  in  which  the  60- 
day  period  currently  provided  under 
Rule  lSb6-l  would  not  be  sufBdent. 
These  amendments  also  are  being 
proposed  to  provide  the  Commission 
greater  flexibility  in  conduding 
investigiticHis  of  brokaMlealars  prior  to 
such  broksMlealers  efbcting  a 
withdrawal  from  registration. 

In  addition,  the  Commissioa  Is 
proposing  to  amend  Form  BD  filing 
procedures  under  Rules  15bl-l,  15b3- 
1,  lSBa2-2, 15Cal-l.  and  15Ca2-l  of 
the  Exchange  Act '  to  implement  the 
electronic  filing  of  revised  Form  BD 
with  the  redesigned  CRO  system.  These 
amendments  would  inclum  temporary 
filing  procedures  in  connection  with  the 
conversion  of  existing  legistntion 
information  to  the  redesigiied  CRD 
system.  Amendments  to  implement 
electronic  filing  procedures  for  Form 
BDW  under  Rules  15b6-l,  lSBc3-l,  and 
ISCcl— 1  of  the  Exchange  Act  also  are 
being  proposed.^  The  proposed 
amendments  to  these  filing  rules, 
together  with  proposed  amendments  to 
Form  BDW,  are  discussed  further  below. 

SLFomBDW 

A.  Items  4,  S.  6,  and  8 

The  Conunissioo  is  proposing  to 
amend  Items  4,  5,  6,  and  8  of  Form 
BDW.  Item  4  elidts  disclosure  of  the 
date  on  which  the  withdrawing  broker- 
dealer  has  ceased  conduding  business 
and,  in  the  case  of  partial  withdrawals 
from  registration,*  the  date  on  which  the 
broker-dealer  has  ceased  business  in  the 
states  designated  in  Item  3.  As  currently 
drafted.  Item  4  presumes  that  brokv- 
dealers  filing  Form  BDW  an  registered 
entities.  Certain  states,  however,  also 


'  17  CFR  240.15faS-l.  The  piopoMd  unuidnunt 
to  Rule  lsbs-1  alio  would  be  ni*da  to  the 
■lulogous  niles  goveming  the  withdiawml  bvm 
registration  of  municipal  flocuhties  dealare  and 
goveTTUDent  securities  broken  sod  govenunent 
securities  dealers.  See  17  CFR  240.15Bc3-l  tnd  17 
CFI1240.1SCC1-1. 

•17  CFX  240.19b1-1, 17  cm  140LISb3-l,  17  CFR 
240.1SB<2-2, 17CF1t240£>l-l.ud  17Cn( 
M0.19Ca2-l. 

^  17  CFR  2MLl9t>S-l.  17  CFR  24e.>aBca-t.  md 
17CFR240.15CC1-1. 

■  The  instructions  to  the  form  have  baeo  tevised 
to  explain  that  a  partial  withdrawal  terminates 
r«gistratioo  ooiy  with  designated  statse  and  SROa. 
but  does  ool  lannioaM  rvglstxatioii  wUb  the 
Conunisaian  and  at  least  one  SRO  and  state. 


require  broker-dealers  with  pending 
applications  for  registration  on  Form  BD 
to  file  Form  BOW  to  effed  a  withdrawal 
of  their  pending  applications.'  In  order 
to  accommodate  those  states  in  which 
Form  BDW  is  filed  to  withdraw  a 
pending  registration  application.  Item  4 
would  be  amended  to  elidt  disdosuni 
of  the  date  on  which  the  brokerKlealer 
had  withdrewm  its  request  for 
registration. 

The  Commission  also  is  proposing  to 
amend  Item  S,  which  requests 
information  concerning  any  funds  and 
securities  that  withdrawing  broker- 
dealers  may  owe  to  their  customers  or 
to  other  broker-dealers.  Spedfically, 
Item  5  requires  a  broker-dealer  that 
seeks  to  withdraw  from  registration 
while  still  owing  money  or  securities  to 
customers  or  to  other  broker-dealers  to 
identify  the  number  of  customers  to 
which  funds  or  securities  are  owed,  and 
the  amount  of  money  and  the  market 
value  of  securities  owed  to  customers 
and  to  brokernlsalers.  As  amended.  Item 
5  would  require  a  broker^ealer  that 
files  a  partial  withdrawal  (i.e.,  a 
withdrawal  from  registration  with  a 
spedfic  state  or  SRO)  to  provide  the 
names  of  the  slates  fi^>m  which  the 
broker-dealer  is  requesting  withdrawal 
and  in  which  the  Inoker-dealw  still 
owes  customer  funds  or  securities.  This 
amendment  would  assist  state  securities 
regulators  in  monitoring  the  amount  of 
fimds  or  securities  ovired  to  customera  in 
their  states. 

The  proposed  revisions  to  Item  5  also 
would  change  the  requirement  that 
broker-dealers  submit  a  FOCUS  report 
or  a  statement  of  finandal  condition 
when  filing  Form  BDW.  Currently,  a 
broker-dealer  is  required  to  file  with 
Form  BDW  a  FOCUS  report  or,  if  the 
broker-deeler  is  not  subject  to  the 
FOCUS  filing  requirement,  a  statement 
of  finandal  condition,  whether  or  not 
the  broker-deeler  owes  funds  or 
securities  to  customera  or  to  other 
broker-dealers.  The  Commission  is 
proposing  to  reduce  the  filing  burden  on 
broker-dealers  by  requiring  only  that  a 
FOCUS  report  or  a  statement  of 
financial  condition  be  filed  with  Form 
BDW  when  a  broker-dealer  is  requesting 
full  withdrawal  bom  registration  [i.e.,  a 
withdrawal  from  registration  with  the 
Commission,  all  SROs,  and  all  stat^) 
and  the  broker-dealer  owes  money  or 
securities  to  any  customer  or  to  any 
other  iRtiker-dealer. 


In  addition,  the  Commission  is 
proposing  to  amend  Item  6  of  Form 
BDW,  which  requires  disclosure  of 
certain  regulatory  and  other  disdpUnary 
mattere  that  also  are  reportable  on  Form 
BD.  As  proposed.  Item  6  would  be 
amended  to  delete  the  requirement  that 
broker-dealers  reiterate  information 
already  required  to  be  disclosed  on 
Form  BD  or  elsewhere  on  Fonn  BDW.'° 
Instead,  Item  6  would  provide  a 
reminder  that  broker-dealers  are 
required  to  update  any  ini:x)mplete  or 
inaccurate  disdpUnary  information  on 
Form  BD  prior  to  filing  Form  BDW.i ' 
Item  6  also  would  be  amended  to  ask 
whether  the  broker-dealer  is  the  subjed 
of,  or  is  named  in,  any  investment- 
related  investigation,  consumer-initiated 
complaint,  or  private  dvil  litigation. 
Item  6  currently  requires  disclosure  if 
the  broker-deeler  is  the  subjed  of  any 
"proceeding"  not  reported  on  Form  BD, 
or  any  complaint  or  investigation.  The 
question,  therefore,  would  be  revised  to 
elidt  more  precise  information  by  using 
spedfic,  rattier  than  geiieral,  terms. 

Finally,  the  Commission  is  proposing 
to  expand  Item  8,  the  execution 
paragraph,  to  reiiuire  the  registrant's 
agent  to  certify  that  the  infonnatian 
contained  on  Form  BDW  is  complete 
and  current,  and  to  certify  further  that 
all  of  the  information  on  Form  BD  is 
accurate  and  complete  at  the  time  Form 
BDW  is  filed. 

B.  Instractiona 

The  Commission  also  is  proposing 
changes  to  the  general  filing  instructions 
to  Form  BDW.  Under  the  proposal,  the 
filing  instructions  would  be  expanded 
to  provide  greater  guidance  to  broker- 
dealers  filing  Form  BDW  and  to  clarify 
attendant  requirements  that  may  arise 
out  of  filing  Form  BDW,  particidarly 
those  raised  by  filing  the  form 
electronically  with  the  redesigned 
CRD. "  In  addition,  the  instructiaiu 
would  be  revised  to  include  an 
explanation  of  the  following  terms: 
jurisdiction,  investment-related,  and 
investigation."  These  definitions  are 


'TtveCommlaalon.  however,  does  not  ivqaire  a 
bn>kar.daalar  that  has  an  application  for  registration 
pending  to  file  Form  BOW  in  order  to  withdraw  its 
paiMUng  application.  Broker  .dealers  may  withdraw 
a  peniiiiig  application  simply  by  providing  notice 
in  writing  to  the  Commission  and  the  applicalils 
SRO. 


'•SpeciflcaJly,  the  question  "is  bsokar-daaler  now 
the  subject  of  any  unaatisBed  cUims  for  funds  or 
securities  not  reported  under  Item  5"  would  be 
deleted  These  claims  generally  are  already 
i^eporlable  under  Item  5. 

''Exchange  Act  Rule  I5b}-1  (17CFR24alSb3- 
l)  requires  broker-dealers  to  amend  any  information 
on  Form  BD  whenever  it  becomes  inaccurats. 

"  For  Further  discussion  of  electronic  Bllng  of 
Dnifbim  ftmns.  including  Form  BI}W,  see 
disciission  infra  Section  fV. 

''f.g.,  the  definition  of  the  term  "invaatlgation" 
includes  grand  jury  investigations.  Commisaion 
investigations  after  the  "Wells"  notice  has  bees 
given,  formal  investigations  by  SROs.  or  actiona  or 
procedures  designated  aa  investiaatloos  by  statas, 
out  does  not  include  subpoenas,  preliminary  or 
tODtllw  regulatory  inquiries  or  requests  br 
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intended  to  assist  broker-dealere  in 
responding  to  questions  about  their 
disdpUnary  history  and  are  consistent 
with  the  definitions  contained  in  Form 
BD  that  are  being  adopted  today  by  the 
Commission.'' 

C.  Clarifying  Amendments 

In  addition  to  the  substantive 
amendments  to  Form  BDW  discussed 
above,  the  Commission  is  proposing 
several  clarifying  amendments  to  Form 
BDW.  Item  3.  for  example,  would  be 
revised  to  inform  theepplicant  brokeiv 
dealer  that  the  SEC  box  should  be 
checked  only  if  the  broker-dealer  is 
intending  to  condud  an  intrastate 
brokerage  business  and  is  not  a 
munidpal  securities  dealer. '^ 

m.  Knle  isb»-l 

The  Commission  also  is  proposing  to 
amend  Exchange  Ad  Rule  lSb6-l.>' 
Rule  lSb6-l  requires  broker-dealere  to 
file  a  notice  of  withdrawal  on  Form 
BDW  in  accordance  with  the 
instructions  contained  therein.  The  rule 
also  provides  generally  that  withdrawal 
from  broker-dealer  registration 
automatically  becomes  efiiactive  60  days 
after  the  filiiig  date  of  the  Form  BDW. 
unless  the  Commission  institutes  a 
proceeding  to  impose  terms  or 
conditions  upon  sudi  withdrawal. " 

The  Commission  has  determined  that 
there  may  be  circumstances  in  which  it 
would  be  advisable  to  provide  broker- 
dealers  seeking  to  withdraw  bom 
registration  greater  flexibility  in 
scheduling  the  termination  of  their 
business  operations.  While  a  broker- 
dealer  must  cease  all  securities  activities 
when  it  files  a  request  for  withdrawal  on 
Form  BDW,  it  may  need  additional  time 
to  unwind  its  non-securities  business 
operations  before  its  Form  BDW 


infannation.  defidancy  latter*,  "blue  sheet" 
lequesis  or  other  trading  questionnaires,  or 
examinations. 

■'See  Form  BO  Releese,  supro  note  3. 

■^Exchange  Act  Rule  lSBa2-2  (17CFR 
240.1SBa2-Z)  requires  a  oon-bank  municipal 
securities  dealer  whose  busineos  is  exclusively 
tntraatate  to  file  with  its  application  on  Form  BD 
a  Btatameot  that  it  is  filing  Kir  registration  as  an 
intxaatata  dealer.  Thus,  a  non-bank  municipal 
aecuritles  dealer  cannot  conduct  an  intrastate 
municipal  securities  biuinass  witbout  being 
legistnd  with  the  Conunissioo. 

'*  See  SDpra  note  5  and  accompanying  text.  The 
Commission  also  is  propoaing  further  amendments 
to  Rules  15h«-l.  15Bc3-l.  and  15CcI-l  (17  CFR 
24aiMie-l,  17  CFR  1SBC3-1,  and  17  CFR  ISCcl- 
1)  lo  provide  for  electronic  Qling  of  Form  BDW  with 
the  ledestgned  CRD  system.  See  discussion  inpv 
SedknlV. 

>'T1ie  taopoeed  amendment  to  Rule  1SbS-l  (17 
CFR  24e.1SbS-l)  vflould  be  cooaiatent  with  a  slnliar 
pnvlsioa  under  aadkBISOiKil  of  the  Exchange 
Act  (IS  U.S.C  i  7So<b)).  Section  IStbMD  aaiiaally 
lequlraa  that  farokarHdaakr  reglatoatloo  be  granted 
wflU*  4B  daye  after  the  filing  of  Form  SD.  unlaee 
iIm  eppUcaal  coeeeau  to  e  loogsr  period  of  time. 


becomes  eSiactive.  The  Commission, 
too,  may  determine  that  it  would  be 
appropriate  for  a  broker-dealer  that  is 
under  investigation  by  the  Commission 
to  maintain  its  registered  status  in  order 
to  allow  the  Commission  to  conclude  its 
pending  investigation  without 
prematurely  instituting  a  procseding  to 
impose  conditions  on  the  broker- 
dealer's  withdrawal.  In  such  instanixs, 
the  interests  of  the  Commission  may  be 
served  by  having  the  broker-dealer 
consent  to  an  extension  of  the  period 
between  filing  Form  BDW  and  the 
effective  date  of  the  broker-dealer's 
wthdrawal  bom  registration  beyond  the 
60-day  period  currently  provided  under 
Rule  15b6-l.  The  Commission's 
interests  also  may  be  served  by 
permitting  the  Commission  to  extend 
the  effective  date  for  such  period  as  it 
by  order  may  determine  as  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors.  Absent 
express  consent  by  the  broker-dealer, 
the  issuance  of  a  Commission  order 
extending  the  effective  date  of 
withdrawal,  or  the  initiation  of  a 
proceeding  by  the  Commission,  a 
request  for  broker-dealer  withdrawal 
would  continue  to  become  effectivp  for 
all  mattere  on  the  60th  day  after  fiiing 
Form  BDW  with  the  Commission  or 
within  the  time  period  spedfied  in  a 
Commission  proceeding. 

IV.  Electronic  Filing  and  Procedures  for 
FiUng  Forma  BD  and  BDW 

A.  Amendments  to  Filing  Procedures  for 
Forms  BD  and  BDW 

To  implement  electronic  filing  of 
revised  Form  BD  with  the  redesigned 
CRD  system,  the  Ckimmission  is 
proposing  amendments  to  the  filing 
procedures  for  Form  BD  under  Rules 
lSbl-1,  ISba-l,  15Ba2-2, 15Cal-l,  and 
lSCa2-l  of  the  Exchange  Act'*  In  a 
separate  release,  the  Ckimmission  is 
adopting  amendments  to  Form  BD  that, 
among  other  things,  provide 
instructions  for  filing  Form  BD 
electronically  with  the  CRD.'»The 
Commission  also  is  proposing  similar 
amendments  to  the  filing  procedures  for 
Form  BDW  under  Exchange  Ad  Rules 
15b6-l,  15Bc3-l,  and  15Ccl-l.»Tbe 
proposed  procedures  for  electronic 
filing  of  Form  BD  and  Form  BDW  are 
discussed  below. 


l.Pbaael 

a.  Registered  Broker-Dealers.  The 
filing  of  both  revised  Form  BD  and 
revised  Form  BDW  is  intended  to 
coindde  with  the  implementation  of  the 
redesigned  CRD,  which  vnll  be 
conduded  by  the  NASD  in  phases." 
With  the  voluntary  partidpation  of 
several  NASD  member  firms  and  one 
service  bureau,  the  NASD  began 
conduding  a  two-month  test  of  the 
redesigned  CRD  on  May  20, 1996. 
During  this  two-month  period,  the 
NASD  will  test  the  software  that  will 
enable  broker-dealers  to  file  Forms  BD 
and  Form  BDW  (and  other  uniform 
forms)  with  the  redesigned  CRD  system 
and  carry  out  other  quality  assurance 
testing.  The  NASD  antidpates  that  on 
luly  29, 1996,  broker-dealers 
participating  in  the  test  will  begin  filing 
all  of  their  registration  and  licensing 
information  electronically  with  the 
redesigned  CRD  on  a  pilot  basis. 

On  September  9, 1996,  the  NASD 
plans  to  implement  Phase  I  of  the 
transititm  to  the  redesigned  CRD.  During 
Phase  I,  the  NASD  will  convert  existing 
information  about  registered  broke> 
dealers  now  contained  in  the  old  CRD 
system  to  the  redesigned  CRD  system.  In 
order  to  fadlitate  the  convereion  of  this 
information  to  the  redesigned  CRD,  the 
NASD  will  provide  brokn^oalen  %vith 
advance  notice  of  the  spedfic  dales  for 
the  convereion  of  their  registration 
information  and  will  assign  broker- 
dealere  to  one  of  five  NASD  Quality  and 
Service  Teams.  Through  the  use  of 
manual  and  computer  assisted 
procedures,  these  Quality  and  Service 
Teams  will  be  responsible  for 
converting  the  information  for  the 
broker-dealere  assigned  to  them  to  the 
redesigned  CRD.  As  part  of  this  process, 
each  broker-dealer  also  will  be  provided 
with  a  printout  containing  its  disdosure 
information  that  is  being  converted  to 
the  redesigned  CUD.  The  NASD  will 
request  that  each  broker-dealer  review 
the  information  for  accuracy  and  notify 


••  17  CFR  24e.lSbl-l.  17  CTR  2«0.I5bS-l.  17 
CFR  2«0.ISBa2-2. 17  C7R  24<.Ca>-l.  and  17  CFR 
2«S.19Ca2-l. 

•*  See  Form  BD  Rekaee,  supra  Hie  3. 

'  17  CFR  I«0.19taa-1. 17  CFR  lM.t  SScS-l.  ajid 
17  cm  2M.1SCC1-1. 


>'  Ttte  NASD  expecu  to  implemeol  A* 
twtesigned  C3tD  system  in  three  Pfaaees.  This 
release,  however,  diecuseae  generally  only  Phaae  1 
and  Phase  n  of  tba  ledeeigDed  CRD  imptementation 
process.  The  NASD  anticipates  that  Riaae  ID  of  the 
implementation  piocess.  among  other  things,  will 
provide  for  large  transactions  relating  to  mer^era 
and  acquisitioru  of  NA.SD  member  firms,  and  a  new 
slate  annual  registration  and  renewal  piocaas  far 
associated  persons  of  memb«r  firms,  in  oonnet^boa 
with  the  implementation  of  electronic  filing,  tlie 
NASD  has  proposed  amendments  lo  its  By-Laws 
and  Rules  of  Fair  Practice  to  require,  amaag  other 
things,  that  its  members  develop  written 
suporviaory  piooedures  governing  the  electraok; 
fillip  of  laglatletioa  iafannatlon  with  the 
radaslgned  CRD.  See  Securitiea  Exchange  Act 
Raleeee  No.  ITItl  (Jub.  7. 1998).  SI  FR  3SI72  (File 
No.  SR-.NASD-«S-21). 
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the  NASD  of  my  anon."  Details 
conecting  inaocurate  disclosure 
information  will  be  submitted 
electnmicaUy  through  the  redesigned 
CRD. 

Before  a  broker-dealer's  registration 
information  is  converted  to  the  new 
CRD  system,  the  NASD  will  provide 
each  broker^ealer  access  for  30  days  to 
its  "test  database"  to  allow  the  brokei^ 
deeler  to  gain  bmiliarity  with  the 
operation  of  the  redesigned  CRD  system. 
During  this  30-day  test  period,  each 
broker-deeler  will  execute  a  aeries  of 
simulated  electronic  filings  using  the 
new  CRD  system.  Each  braker<lealar 
also  will  complete  the  computer-based 
training  module  that  will  be  available 
on-line  through  the  new  CRD  system. 

After  a  registered  broker-dealer's 
existing  registration  information  has 
been  converted  to  the  redesigned  CRD 
system,  the  broker-dealer  will  be 
required  to  file  electronically  with  the 
redesigned  CRD  (i)  new  information 
elicited  by  revised  Form  BD  and  the 
corresponding  Disclosure  Reporting 
Pages  and  Schedules  that  it  has  not 
previously  provided  and  (ii)  existing 
registration  information  that  was  not 
converted  to  the  redesigned  CRD 
system.  A  broker-dealer  will  be  required 
to  file  this  informatioD  at  the  time  it 
files  its  first  amendment  to  Form  BD 
after  its  registration  information  has 
been  converted  to  the  redesigned  CRD, 
but.  in  any  event,  no  later  than  six 
months  from  its  date  of  conversion  to 
the  redesigned  CRD.  The  broker-dealer 
must  then  file  all  future  registration 
information  electronically  with  the 
CRD.  The  mechanics  of  electronic  filing 
are  discussed  in  Subsection  IV, B.  below. 

Until  a  broker-dealer's  existing 
registration  information  has  been 
converted  to  the  redesigned  CRD 
system,  the  broker-dealer  must  continue 
to  file  amendments  to  its  registration  on 
Form  BD  (as  revised  November  16. 
1992)  in  peper  form  with  the  CRD, 
Similarly,  unless  a  broker-dealer's 
existing  registration  information  has 
been  converted  to  the  redesigned  CRD 
system,  any  notice  of  withdrawal  filed 
by  the  broker-dealer  must  be  filed  on 
Form  BDW  (as  revised  April  21, 1987) 
in  paper  form  with  the  CRD  system. 
Following  the  conversion  of  a  broker- 
dealer's  existing  registration  information 
to  the  redesigned  OU)  system,  the 
broker-dealer  would  then  file  any  notice 
of  withdrawal  on  revised  Form  BDW 
electronically  writh  the  redesigned  CRD 
system.  The  NASD  expects  Phase  I  to  be 


completed  by  the  end  of  1996.  with  the 
registration  information  of  non-NASD 
member  broker^iealera  being  converted 
to  the  redesigned  CRD  system  toward 
the  and  of  Phase  I. 

b.  Broker-Dealer  Applicants.  During 
Pbaat  I,  the  NASD  intends  to  enter 
manually  initial  broker-dealer 
registraliaa  information  into  the 
radeaigned  CRD  system.  Accordingly, 
on  or  after  Septeinber  9, 1996,  initial 
broker-dealer  applicants  will  be 
required  to  file  revised  Form  BD  in 
paper  form  until  their  applications  are 
granted  by  the  CoDunission.  Once 
registration  is  granted,  the  broker-dealer 
will  be  required  to  file  all  future 
registration  information  electronically 
with  the  redesigned  CRD,  including 
amendments  to  Form  BD,  As  well  as 
requests  for  withdrawal  from 
registration  on  Form  BDW. 

2.  Phase  n 

Phase  n  currently  is  scheduled  to 
begin  during  the  spring  of  1997.  During 
Phase  n  of  the  implementation  process, 
the  Commission,  the  SROs,  and  state 
securities  regulatore  will  be  provided 
with  direct  access  to  broker-dealer 
registration  information  contained  in 
the  redesigned  CRD  system."  Among 
other  things,  federal  and  state  securities 
regulators  and  the  SROs  will  be 
provided  with  the  ability  to  search 
through  hundreds  of  thousands  of 
records  to  identify  problem  brokers,  flag 
problem  brokers  who  have  left  the 
industry  so  that  they  can  be  reviewed 
should  they  attempt  to  return  to  the 
business,  and  target  firms  and  branches 
for  examination  in  a  more  effective  way. 
The  Commission  staff,  as  well  as 
representatives  of  the  SROs  and  stale 
securities  regulators,  currently  are 
working  with  the  NASD  to  develop  fiiul- 
requirements  for  the  implementation  of 
Phase  n. 

The  NASD  also  anticipates  that 
broker-dealer  applicants  will  be  able  to 
file  initial  applications  electronically 
with  the  redesigned  CRD  as  part  of  the 
implementation  of  Phase  n.  In  the 
meentime,  however,  the  Conunission  is 
proposing  to  amend  Exchange  Act  Rules 
15bl-l,  lSBa2-2.  and  15Ca2-l "  to 
provide  for  the  filing  of  initial 
applications  for  registration  on  revised 
Form  BD  in  paper  form  with  the  CRD." 


At  (uch  time  as  the  redesigned  CRD  is 
capable  of  receiving  initial  applications 
for  registration  tliat  an  filed 
electronically,  the  Cammiasioo  intends 
to  adr^t  further  amendments  to  Rules 
15bl-l,  15Ba2-2,  and  15Ca2-l.  which 
also  are  being  proposed  today  for  public 
comment^ 

B.  Mechanics  of  Electronic  Filing 

As  noted  above,  the  redesign  of  the 
CRD  system  will  allow  broker-dealere  to 
file  Forms  BD  and  BDW  electronically." 
Because  the  redesigned  CRD  system  is 
intended  to  operate  in  an  electronic 
environment,  the  NASD  anticipates  that 
eventually  paper  filings  no  longer  will 
be  submitted  by  broker-dealer 
applicants,  nor  will  data  continue  to  be 
entered  manually  into  the  CRD  system 
by  the  NASD.»  Rather,  once  the 
redesigned  CRD  has  been  tested  and 
fully  implemented,  broker-dealers  will 
file  registration  and  licensing 
information  with  the  NASD 
electronically  by  direct  link  with  the 
CRD  system  through  standard  dial-up 
access  and  other  electronic  means.  To 
effect  electronic  filing  with  the  CRD 
system,  the  NASD  has  developed 
software  that  will  support  the 
submission  of  registration  information 
using  a  personal  computer.  Broker- 
deelers  that  elect  to  file  their  own 
registration  information  electronically 
with  the  redesigned  CRD  will  be 


BSimiUr  pnxxdnn*  will  ba  iraptaoMntsd  for 
oon-NASD  nMHrfwii  to  Kaon  tbol  oao-NASD 
nmaban  dbo  »n  oonvmtmd  to  tlw  naw  Vfttmai 
during  PtuM  L 


^*  Prior  to  PluM  n  ImplanMOtadoa.  the 
ConuniMion,  tb«  SROs,  and  stale  sacuritiaa 
ragtiialors  will  cocitlnaa  to  gain  aixaas  to  farokar- 
dsalar  ragistratioo  mfonnation.  including 
inioniiaUon  filad  on  revised  Form  BO,  tl^ugli  the 
old  CRD  sjslaai. 

"17  cm  240.15b1-l.  17  OH  240.1SBa2-2.  and 
17  CFK  240.1SCa2-1. 

i^Proviakiaa  taquiting  the  Dling  of  Initial 
applications  in  paper  ionn  on  rvi^aed  Form  BO  are 


daaignatad  as  "Alternative  1  far  paragraph  (bl" 
undar  Rules  lSbl-1.  lSBa2-2,  and  1SCa2-l  under 
die  Licbange  Act  (17  CPR  240.19bl-l,  17  OTl 
240.15Ba2-2.  and  17  CFK  240.19Ca2-l). 

»17  CFR  240.15bl-l.  17  CFR  240.15Ba2-2,  and 
17  CFR  240.1Ks2-l.  ProvUioos  raqulring  the 
electronic  filing  of  initial  appltcatioci  on  Form  BD 
are  designated  as  "Alternative  2  far  paragraph  (b)" 
under  Exdiange  Act  Rules  lSb1-1,  lSBa2-2,  and 
15Ca2-l. 

"  At  the  time  the  Oimmission  joined  the  CKD.  it 
noted  that  all  applications,  amendments,  and 
withdrawals  hnm  registration  that  are  filed  with  the 
CRD  will  be  deemed  to  be  Qled  with  the 
Commission.  Securities  Exchange  Act  Raleaae  No. 
31661  (Dec.  2a.  1992).  SS  FR  11  (Jan.  4. 1993).  n.S. 
However,  an  application,  amendment,  or 
withdrawal  from  registration  shall  be  considered 
filed  on  the  date  it  is  filed  with  the  CRD  only  if  tlia 
filing  is  complete  in  all  ifispects.  Any  application, 
amendment,  or  withdrawal  trom  registration  that  Is 
incomplete  at  the  time  it  is  filed  with  the  CRD  ihall 
not  be  deemed  to  be  filed  with  the  Commissitm 
until  such  time  as  any  deficiency  in  the  filing  is 
corrected  and  the  Commission  has  determiOMl  that 
the  filing  is  complete.  See  Exchange  Act  Rule  0-3 
(17 ITR  240.0-3):  fn  tht  KMItToffim leney 
Securilies.  Inc..  Securities  Exchanga  Act  Release 
No.  37259  (May  30.  1996),  62  SEC  Oockal  37;  In  fj» 
Mnncr  ofF.N'wolf6-Co.,lnc.,  Admlniatrative 
Pioceedings  Rulings  Raleese  No.  470  (May  3. 199S). 
59  SEC  Oockal  719. 

^  CuTTVDtly,  applicant  brokar-daalen  seeking  to 
legister  with  the  Commiaaiim  and  the  various  states 
eie  a  single  Form  BO  with  the  NASD,  which 
manually  enlera  the  information  into  the  CRD 
system  and  tlieo  electronically  forwards  the 
infoimation  lo  the  Coanniaaioo  and  appropriate 
statsa  far  iwlew. 
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required  to  purchase  this  software  from 
the  NASD.  Alternatively,  broker-dealers 
may  elect  to  employ  a  third  party,  such 
as  a  service  bureau,  to  make  electronic 
filings  of  registration  forms  on  their 
b^alf. 

Elactttmlc  filings  submitted  by  or  on 
behalf  of  a  broker-deeler  will  be 
transmitted  to  the  CRD  either  in  batch 
transfers  or  in  an  on-line  mode.'*  After 
the  information  has  been  transmitted 
electronically,  the  CRD  system  will 
disseminate  the  registration  requests  or 
updated  information  to  the  Commission, 
the  SROs,  and  any  states  in  which  the 
broker-dealer  is  registering  or  has 
registered.  After  an  electronic  filing  is 
processed,  the  CRD  system  will  sand  the 
filer  an  electronic  message  or 
identification  number  indicating 
whether  the  filing  has  been  accepted.  In 
addition,  the  results  of  Commission, 
SRO,  and  state  review  of  broker-dealer 
filings  also  will  be  handled 
electronically  and  will  be  transmitted 
directly  to  the  broker-dealer  applicant 
via  the  redesigned  CRD  system. 

The  NASD  recenUy  determined  that  it 
would  not  be  feasible  for  all  of  its 
members  to  migrate  to  a  fully  electronic 
filing  environment  during  Phase  I,  and 
that  certain  of  its  members  may  require 
additional  time  to  adapt  their  current 
registration  and  licensing  systems  to  the 
redesigned  CRD  system.  As  a  result, 
approximately  4,600  NASD  member 
firms  having  fewer  than  50  registered 
representatives  initially  will  be  given 
the  option  of  using  an  electronic  filing 
service  that  will  be  provided  by  the 
NASD.""  This  service  will  allow  broker- 
dealers  to  forward  their  registration  and 
licensing  forms  in  paper  form  to  an 
internal  processing  unit  of  the  NASD, 
which  then  will  file  these  forms  with 
the  redesigned  CRD  system  on  the 
broker-dealer's  behalf.?'  This  service 


"The  redeaignad  CKD  wiU  pnMda  far  batch 
filings  of  registration  and  licensing  information. 
Under  the  redesignad  QID,  broker Klealers  will  be 
able  to  downloed  data  from  their  inlemal  data  bases 
into  programmed  formats  for  the  CRD  to  process.  In 
this  regard,  broker-dealers  or  pctsoiu  acting  on  their 
behalf,  such  as  service  bureeus.  will  be  able  to 
creete  several  CRD  filings  off'line  and,  wtian  ready, 
transmit  them  colledively  to  the  CRD.  In 
comparison,  in  an  on-line  mixle,  brokar-deelets  or 
persona  ading  on  their  behalf,  such  as  servica 
bunsua,  will  enter  informatioD  (jiradly  into  the 
redesigned  CRD  through  a  windows-based 
Interactive  session. 

-*»The  819  NASD  member  firms  having  SO  or 
nxve  registered  rapreaentatlvaa  account  far  mora 
than  BO  percent  of  current  CRD  filing  activity.  Tliese 
firms  will  be  required  to  electrooicaJly  file 
registration  information  with  the  rmlwlgnoil  QtD, 
either  by  filing  such  inftirmetioo  dbactly  using 
software  punrhasad  from  the  NASD  or  t^ 
employing  the  services  of  a  service  buraau. 

''  Each  broker -dealer  will  be  required  to  inform 
tile  NASD  of  the  method  through  wliich  it  will 
Initially  file  information  with  the  redaaigoed  CRD 


will  be  available  for  up  to  one  year  from 
the  time  a  firm's  registration 
information  is  converted  to  the 
redesigned  CRD,  and  will  afibrd  a 
substantial  number  of  NASD  member 
firms  sufficient  time  to  adapt  their 
systems  to  the  redesigned  CRD.'^  At  the 
end  of  this  one-year  period,  firms  wU 
be  required  either  to  purchase  software 
that  would  allow  them  to  file 
registration  informstion  directly  with 
the  CRD,  or  to  use  a  third  party  service 
bureeu  to  file  such  infoimation 
electronically  on  their  behalf.  The 
NASD  also  plans  to  make  its  processing 
service  available  to  non-NASD  member 
broker-deslera  for  a  one-year  period. 

C.  Conforming  Amendments 

The  Commission  is  proposing  an 
amendment  lo  Exchange  Act  Rule  ISbl- 
1  *3  that  would  clarify  thai  an 
application  for  registration  filed  on 
Form  BD  with  the  Central  Registration 
Depository  shall  be  conaidered  a 
"report"  filed  with  the  Commission  for 
purposes  of  Section  lS(b)  of  the 
Exchange  Act.^  This  amendment  is 
intended  to  conform  the  language  in 
Rule  lSbl-1  with  language  already 
contained  in  corresponding  filing  rules 
applicable  to  municipal  securities 
dealere  and  government  aetsirities 
brokers  and  government  securities 
dealers.  The  Commission  also  is 
proposing  amendments  to  Rules  ISbl- 
1, 15b3-l,  15b6-l,  lSBa2-2, 15Bc3-l, 
15Ca2-l,  and  lSCcl-1  under  the 
Exchange  Act "  to  clarify  that  the  filing 
of  Form  BD  or  Form  BDW  by  broker- 
dealers,  municipal  securities  dealere, 
and  government  securities  brokers  and 
government  securities  dealers  would,  in 
each  instance,  constitute  a  "report"  filed 
with  the  Commission  within  the 
meaning  of  sections  15(b),15B(c),  lsC(c) 
17(a),  18(a),  and  32(a)  of  the  Exchange 
Act.» 


(j.a.,  directly  tlirough  the  use  of  the  NASO's 
software,  indirectly  through  a  sarvica  provider,  or 
tlirougfa  Iha  NASD'a  electronic  filing  service)  at 
least  30  days  before  the  broker-dealar  is  given 
aa»ss  to  the  NASD's  test  database  prior  lo  the 
convereion  of  the  broker  .dealer's  registration 
informstion  lo  the  redesigned  C^RD  system. 

^Tfais  service  also  will  be  made  available  to  non- 
NASD  members  firms.  The  NASD  currently  intends 
to  charge  only  member  firms  a  Eae  for  the  use  of  this 
servica.  Ttw  NASD  has  oo  curraot  plans  to  charge 
non-NASD  member  firms  far  the  use  of  the  filing 
service. 

»>17CFR240.15bl-l. 

"ISV.S.C.TMtM- 

»17  CFR  240.1Sbl-l,  17  CFR  240.1Sb3-l.  17 
CFR  240.15h»-l.  17  CFR  240.19BaZ-2. 17  CFR 
240.1SBC3-1. 17  CFR  240.15Ca2-1.  and  17  C7R 
240.19CC1-1. 

»15  U.S.C  7So(b).  7Ba-4(c).  7ao-S(c).  78q(a), 
78rial,  and  TUSA 


V.  Kaqueatfar 

The  Commission  is  soliciting 
(ximment  on  whether  the  changes  to 
Form  BDW  described  above,  will 
provide  more  meaningful  information  to 
the  Conunission  and  other  securities 
regulators  without  increasing  the 
regulatory  burden  on  broker-dealers. 
The  Commission  further  requests 
comment  on  each  of  the  proposed 
changes  to  Form  BDW,  including 
electronic  filing  of  Form  BDW.  The 
Commission  also  is  requesting  comment 
on  the  proposed  amendments  to  Rules 
15b6-l,  ISBcS-l.  and  15Ccl-l  under 
the  Exchange  Act "  that  would  permit 
broker-dealeis  withdrawing  bom 
registration  to  consent  to  a  delay  in  the 
effectiveness  of  their  request  for 
withdrawal,  and  that  would  permit  the 
Commission  to  extend  the  effective  dale 
for  such  period  as  it  by  order  may 
determine. 

In  addition,  the  Commissicm  is 
requesting  comment  on  the  proposal  to 
amend  the  filing  prtKedures  for  revised 
Form  BD  under  Rules  15bl-l,  15b3-l, 
15Ba2-2, 15Cal-l,  and  15Ca2-l  of  the 
Exchange  Act,"  as  well  as  the  filing 
procedures  for  Form  BDW  under 
Exchange  Act  Rules  lSb6-l,  lSBc3-l. 
and  lSCcl-1.^  Comment  is  soUdled 
with  regard  to  not  only  the  electronic 
filing  of  Forms  BD  and  BDW,  but  also 
concerning  proposed  temporary  filing 
instructions  for  broker-dealers  in 
connection  with  the  conversion  of 
existing  registration  information  to  the 
redesigned  CRD,  and  the  proposal  for 
.electronic  filing  of  initial  appli<:alions 
for  registration  as  part  of  the 
implementation  of  Phase  n. 

Comment  is  requested  not  only  on  the 
specific  subjects  and  issues  discussed  in 
the  release,  but  on  any  other  approaches 
or  issues  that  shoidd  be  considered  in 
coimection  with  fscililating  the  use  of 
electroiuc  media  to  further  the  broker- 
dealer  registration  and  withdrawal 
provisions  under  the  federal  securities 
laws. 

VI.  Proposed  Eflective  Date 

The  Commission  anticipates  that,  if 
adopted,  the  proposed  amendments  will 
becmne  effective  on  or  about  September 
9,1996. 


"  17  CFR  24ai9t>e-1. 17  CFR  240.1SBC3-1.  and 
17  CFR  240.1SCC1-1. 

"  17  CFR  240.15bl-l,  17  CFR  240.1Sb3-l,  17 
CFRZ4ai5Ba2-2,  17CFR240.Cal-1.  and  17CFK 
240.]9Ca2-l. 

>'17CFR240.l5be-l.  17CFR240.1SBO-I.aad 

i7aii24aiscci-i. 
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Bagalrtaty  Fl«rihflity  Act 


Saction  23<aX2)  of  tha  Exchange  Act  «> 
requires  the  Comiiiiaaion,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  anticompetitive  eSscts  of 
such  rules,  if  any,  and  to  balance  any 
anticompetitive  impact  aaaiost  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
Act.  The  Commission  is  of  the  view  that 
the  proposed  amendments  to  Form 
BDW,  and  the  amendments  to  Rules 
15bl-l,  lSb3-l.  15b6-l,  15Ba2-2, 
15Bc3-l.  lSCal-1,  and  15Ccl-l  under 
the  Exchange  Act "  Mrauld  not  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  Ike  piuposes  of  the  Exchange  Act  As 
noted  above,  the  form  revisions  and  rule 
amendments  propoaed  today  would 
reduce  the  regulatory  burden  on  broker^ 
deelers  by  clarifying  the  infbrmatidb 
required  to  be  filed  on  Form  BDW  and 
by  hcilitatinK  the  filing  of  Form  BD  and 
Form  BDW  eTectranically  with  the  CRD. 

The  Commission  requests  comment. 
however,  cm  any  competitive  burdens 
that  mi^  result  from  adoption  of  the 
form  revisions  and  rule  amendments 
described  in  this  release. 

In  addition,  the  Commiwiion  has 
prepared  an  Initial  Rsgulatoty 
FlexlbUity  Analysis  ("IRFA"),  pursuant 
to  the  requirements  of  the  Regulatory 
Flexibility  Act,''  regarding  the  proposed 
revisions  to  Form  BDW  and  proposed 
amendments  to  the  Form  BD  and  Form 
BDW  filing  rules  under  the  Exchange 
Act 

A  copy  of  the  IRFA  may  be  obtained 
from  Glenn ).  Jessee,  Special  Counsel. 
Office  of  Chief  Counsel,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Conmissian,  450  Fifth  Street, 
NW.,  Mail  Stop  5-10,  Washington,  DC 
Z0549:  (202)  942-0073. 

Vm.  Papanrark  BwliirtfaiM  Act 
Aaalyite 

Certain  provisions  of  the  proposal  to 
amend  Form  BDW  may  contain 

"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1S9S  (44 
U.S.C.  3501  et  seq.).  The  Commission 
has  submitted  the  proposal  to  the  Office 
of  Management  and  Budget  ("OMB'T  for 
review  in  accordance  with  44  U.S.C. 
3S07(d).  The  title  for  this  collection  of 


infarmation  ic  "Propoaed  Amendments 
to  Form  BDW." 

The  Commission  is  proposing 
amendments  to  Form  BDW  that  are 
designed  to  reduce  the  regulatory 
burden  on  broker-dealers  and  to 
improve  the  usefulness  of  the 
infiarioMtioo  to  federal  and  state 
securities  ragulators  by  simplifying  the 
form  and  clarifying  its  raquiramaots. 
The  proposed  amendments  also  are 
designed  to  implement  changes  to  the 
(SD  system,  including  providing  for 
electronic  BUDg  of  Form  BDW.o 

This  collection  of  Infoimation  will  be 
used  by  the  Commission  to  determine 
wfaelhar  it  is  in  the  public  interest  to 
permit  a  brokiar-dsaler  to  withdraw  its 
registntioiL  This  collection  of 
information  also  is  important  to  a 
withdrawing  broker-dealer's  customers 
and  to  the  general  public  because  it 
provides,  among  other  things,  the  name 
and  address  of  tba  farokat^daalar'a  agent 
to  contact  regarding  the  faraker^dealer's 
unfinished  buainass. 

The  likely  resp<mdanls  to  the 
propoeed  collactioa  of  infbrmstion  will 
tie  tlie  900  or  fewer  broker-dealers  that 
withdraw  from  registration  annually. 
They  will  be  required  to  respond  to  the 
proposed  collection  of  information 
before  being  allowed  to  withdraw  their 
registration  with  the  Commission.  The 
Commission  einwcts  that  the  proposed 
collection  of  innnmaUon  on  revised 
Form  BDW  will  result  in  no  additional 
burdens  to  broker-dealers  seeking  to 
withdraw  from  registration  on  Form 
BDW.  The  Commission  estimates  that 
the  average  burden  to  complete  Form 
BDW  will  be  approximately  15  minutes, 
or  0.25  hours,  [based  on  the 
Commission  staff's  experience  in 
administering  the  form).  Approximately 
MO  respondoits  file  one  response  per 
year,  ruulting  in  an  estimated  total 
annual  repotting  burden  of  225  hours. 

As  proposed,  likely  respondents 
would  be  required  to  retain  the 
collection  of  information  for  a  period  of 
no  less  than  six  years  and  to  make  it 
available  for  inspection  upon  a 
regulatory  request.  Disclosure  of  data 
solicited  in  this  proposed  collection  of 
information  by  the  Ukely  respondents  is 


•15U.SX.7»»^»X2). 

•'  17  CFR  J«.l«)l-1. 17  Cn.  240.1Sb3-t.  17 
CFK  2«0.1Sbe-l.  17  CFK  24ai5ai2-l,  17  OFX 

24a.issc»-i.  17  CFS  2«).isCii-i,  tad  17  era 
24aiscin-i. 
«>su.s.asoi(ia8o). 


oKuIk  19M-1.  isac3-l.  ml  15Ccl-l  unctar  ll» 
KrriiMni  Act  (17  <7li  14a.lSbe-l.  17  Cm 
240.1SBl-t,  uiil  17  cni  24aiSCcl-l)  raquin 
bfokarHlM]«*  to  Ilk  •  Mlka  of  wflfadriwal  on 
Poem  BOW  Id  •ooarduKi  with  Ifae  iiutnictioiM 
mmiiiwi  dMratn.  TIm  ootlKtioo  of  InfonnjUoa  on 
Fonn  BDW  U  oactttwy  far  Ibo  QMnnifMlOfl  to 
daunnlo*  wkMhat  it  ia  in  tin  public  ioUnK  to 
ponnit «  farokar^Mkr  to  wittidnw  its  ivgljtntioa. 
1^  jwtitmod  aiUMiUiyito  to  frrhinyi  Act  Rnl— 
lSbl-1. 191)3-1,  l$B<2-2.19ClI-l.  and  lSC>2-t    . 
(17  CFR  240.19^1-1. 17  C7R  240.19M-1. 17  (TR 
240.15B«2-2.  17  cm  24ai9C«l-l.  ind  17  CTR 
14ai9Ca2-1)  gowQiag  Fonn  BD  filing  pTOcadnlw 
do  not  tvquir*  •  ooUwti^  of  infonnation. 


mandatory  befotv  a  request  for 
withdrawal  from  registration  may 
become  eSactive.  Disclosure  of  social 
security  numbers,  however,  is 
voluntary.  The  responses  provided  by 
the  likely  respondents  would  be  made  a 
matter  of  public  record  and  would  be 
available  for  inspection  by  any  member 
of  the  public  Uksfy  respondents, 
however,  would  not  be  required  to 
provide  a  response  to  questions 
contained  in  this  proposed  collecticm  of 
information  unless  a  current  CMB 
control  number  is  displayed. 

^^Jrsuant  to  44  U.S.C  350e(c)(2)(B), 
the  Commission  solicits  comment  to: 

(i)  Evaluate  whether  tha  proposed 
collection  of  information  is  necessary 
lor  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information: 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  cnllection  techniques  or 
other  forms  of  information  tedinology. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  ilirect  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  OS9ce  for  the  Securities 
and  Exchange  Commission,  Office  of 
Information  and  Regulatory  SBaim  of 
the  OMB,  Washington,  DC  20503,  and 
should  also  send  a  copy  of  their 
comments  directiy  to  the  Commission. 
OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  alter 
publication:  thus,  a  comment  to  OMB  is 
best  assured  of  having  its  full  affect  if 
OMB  receives  it  withla  30  days  of 
publication. 

DC  List  of  Ssbfacis  te  17  CFRPaits  240 
■■d249 

Reporting  and  recordkeeping 
requirements.  Securities,  Broker^Dealers 

Statntory  Basis  and  Text  of  Prapaaed 


In  aoxirdance  with  the  foregoing. 
Title  17,  Chapter  n  of  the  Code  of 
Federal  Ragulattons  is  proposed  to  be 
amended  as  follows: 

PART  24e-a8WUL  RULES  AND 
NEQULATKNtS,  SECUnmES 
EXCHANGE  ACT  Of  1*94 

1.  The  authority  citation  ibr  part  240 
continues  to  read  in  pari  as  follows: 
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Airibarity:  15  U.S.C  77c,  77d,  77g,  77}, 
77>,  77l)ee,  77ggg,  77imn.  77m«.  77m.  78c. 
78d,  78i,  78|,  78A  78m,  78n,  78o.  78p.  7gq. 
7Bs.  78w.  78x.  78JA<1).  7gq.  79t.  SOs-20,  808- 
23.  8ae-29,  8011-37.  80b-3.  80t>-4  and  SOb- 
11,  unless  otherwise  noted. 


2.  By  revising  §  240.1Sbl-l  to  read  as 
follows: 

(240.iab1-1    AppteaOon  tar  ragtsmaon 
at  bcokara  ordsalera. 

(a)  An  application  for  registration  of  a 
broker  or  dealer  filed  pursuant  to 
section  ISCb)  of  tiia  Act  (15  U.S.C. 
78o(b))  shall  be  filed  on  Form  BD  (17 
CFK  240.501)  in  accordance  with  the 
instructions  contained  therein.  Every 
application  for  registration  of  a  broker  or 
dealer  shall  be  filed  with  the  Central 
Registration  Depository  (operated  by  the 
National  Association  of  Securities 
Dealers,  Inc.)  in  accordance  with 
applicable  filing  requirements. 

(Alternative  1  for  paragraph  (b)] 

(b)  Every  application  for  registration 
of  a  broker  or  dealer  filed  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
filed  on  Form  BD  (17  CFR  249.501)  in 
paper  form  with  the  Central  Registration 
Depository  in  accordance  virith 
applicable  filing  requirements. 

(Alternative  2  for  peragraph  (b)| 

(b)  Every  application  for  registration 
of  a  broker  or  dealer  filed  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
filed  on  Form  BD  (17  CFR  249.501) 
electronically  with  the  Ontral 
Registration  Depository  in  accordance 
with  applicable  filing  requirements. 

(c)  An  application  For  registration  that 
is  filed  with  the  Central  Registration 
Depository  pursuant  to  this  section  shall 
be  considered  a  "report"  filed  vrith  the 
Commission  for  purposes  of  sections 
15(b).  17(a),  18(a),  32(a)  (15  U.S.C. 
780(b),  78q(a),  78r(s),  78ff(a))  and  other 
applicable  provisions  of  the  Act. 

3.  By  revising  $240.15b3-l  to  read  as 
follows: 

i  240.1563-1    Amandmante  to  application. 

(a)  If  the  information  contained  in  any 
application  for  registration  as  a  broker 
or  dealer,  or  in  any  amendment  thereto, 
is  or  becomes  inaccurate  for  any  reason, 
the  broker  or  dealer  shall  promptly  file  ' 
with  the  Central  Registration  Depository 
(operated  by  the  National  Association  of 
Securities  Dealers,  Inc.),  in  accordance 
with  applic:able  filing  requirements,  an 
amendment  on  Form  BD  (17  CTR 
249.501)  correcting  such  information. 

(b)  Temporary  Filing  Instructioos:  (1) 
Every  broker  or  dealer  who  is  registered 
with  the  Commission  as  of  September  9, 
1996  shall  file  as  an  amendment  to  its 
application  a  complete  Form  BD  (17 


CFR  249.501),  and  any  subsequent 
amendments  thereto  pursuant  to 
paragraph  (a)  of  this  section, 
electronically  with  the  Central 
Registration  Depository  (operated  by  the 
National  Association  of  Securities 
Dealers,  Inc.)  no  later  than  six  months 
following  receipt  of  notification  from 
the  National  Association  of  Securities 
Dealere,  Inc.  or  the  broker's  or  dealer's 
Designated  Examining  Authority  (DEA) 
that  the  information  contained  in  such 
broker's  or  dealer's  application  for 
registration  has  been  converted  to  the 
redesigned  Ontral  Registration 
Depository  system. 

(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  if  the  information 
contained  in  any  application  for 
registration  as  a  broker  or  dealer  is  or 
becomes  inaccurate  for  any  reason 
during  the  six  months  following  recsipt 
of  notification  from  the  National 
Association  of  Securities  Dealers,  Inc.  or 
the  broker's  or  dealer's  DEA  that  the 
information  contained  in  such  broker's 
or  dealer's  application  for  registration 
has  been  converted  to  the  redesigned 
dlentral  Registration  Depository  system, 
the  broker  or  dealer  shall  promptly  file 
as  an  amendment  to  its  application  a 
complete  Form  BD  (17  CFR  249.501) 
electronically  with  the  Central 
Registration  Depository. 

(3)  If  the  information  contained  in  any 
application  for  registration  as  a  broker 
or  dealer  is  or  becomes  inaccurate  for 
any  reason  prior  to  receipt  of 
notification  from  the  National 
Association  of  Securities  Dealers,  Inc.  or 
the  broker's  or  dealer's  DEA  that  the 
information  contained  in  such  broker's 
or  dealer's  application  for  registration 
has  been  converted  to  the  redesigned 
Central  Registration  Depository  system, 
the  broker  or  dealer  shall  promptly  file 
as  an  amendment  to  its  application  a 
complete  Form  BD  (17  CTR  249.501)  (as 
revised  November  16, 1992)  in  paper 
form  with  the  Central  Registration 
Depository. 

(c)  Every  amendment  filed  with  the 
Ontral  Registration  Depository  . 
pursuant  to  this  section  shall  constitute 
a  "report"  filed  vrith  the  Commission 
within  the  meaning  of  sections  lS(b), 
17(a).  18(a),  32(a)  (15  U.S.C.  78o(b), 
78q(a),  78r(B),  78fj(a))  and  other 
applicable  provisions  of  the  Act. 

4.  By  revising  $  240.15b6-l  to  read  as 
follows: 


SMaiSM-1    WWidiaimlfn 

(a)  Notice  of  withdrawal  fit>m 
registration  as  a  broker  or  dealer 
pursuant  to  section  lS(b)  of  the  Act  (15 
U.S.C.  78o(b))  shall  be  filed  on  Form 
BDW  (17  CFR  249.501a)  in  accordance 
with  the  iiutrucUoiu)  ctmtained  therein. 


Every  notice  of  ¥rithdnwal  frxHn  ,  . 
regi^raUon  as  a  broker  or  dealer  (hall  be 
filed  with  the  Ontral  Registratian 
Depository  (operated  by  the  National 
Association  of  Securities  Dealers,  Inc.) 
in  accordance  with  appUtsble  filing 
requirements.  Prior  to  filing  a  notice  of 
withdrawal  from  registration  on  Form 
BDW  (17  CFR  249.501a).  a  broker  or 
dealer  shall  amend  Form  BD  (17  CFR 
249.501)  in  accordance  with 
§  240.15b3-l(a)  to  update  any 
inaccurate  information. 

(b)  Temporary  filing  instructions; 
Notwithstanding  paragraph  (a)  of  this 
section,  a  notice  of  wilhchawal  from 
registration  filed  by  a  broker  or  dealer 
on  or  after  September  9, 1996  but  prior 
to  receipt  of  notification  from  the 
National  Association  of  Securities 
Dealers,  Inc.  or  the  broker's  or  dealer's 
DEA  that  the  information  contained  in 
such  broker's  or  dealer's  application  for 
registration  has  been  converted  to  the 
redesigned  Ontral  Registration 
Depository  system,  shall  be  filed  on 
Form  BDW  (17  CFR  249.501a)  (as 
revised  April  21. 1987)  in  paper  form 
with  the  Central  Registration 
Depository. 

(c)  A  notice  of  withdrawal  from 
registration  filed  by  a  broker  or  dealer 
purauant  to  section  15(b)  of  the  Act  (15 
U.S.C.  78o(b))  shall  become  effective  for 
all  matters  (except  as  provided  in  this 
paragraph  (c)  and  in  paragraph  (d)  of 
this  section)  on  the  60th  day  after  the 
filing  thereof  with  the  Commission, 
within  such  longer  period  of  time  as  to 
whii::h  such  broker  or  dealer  consents  or 
the  Commission  by  order  may 
determine  as  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection 
of  investors,  or  within  such  Sorter 
period  of  time  as  the  Commission  may 
determine.  If  a  notice  of  withdrawal 
from  registration  is  filed  with  the 
Ommission  at  any  time  subsequent  to 
the  date  of  the  issuance  of  a 
Ommi^lon  order  instituting 
proceedings  pursuant  to  saction  15(b)  of 
the  Act  (15  U.S.C.  780(b))  to  censure, 
place  limitations  on  the  activities, 
functions  or  operations  of.  or  suspend  or 
revoke  the  registration  of.  such  broker  or 
dealer,  or  if  prior  to  the  effective  dale  of 
the  notice  of  withdrawal  purauant  to 
this  paragraph  (c),  the  Commission 
institutes  such  a  proceeding  or  a 
proceeding  to  impose  terms  or 
conditions  upon  such  withdrawal,  the 
notice  of  vrithdrawel  shall  not  become 
effective  purauant  to  this  paragraph  (c) 
except  at  such  time  and  upon  such 
terms  and  conditions  as  the  Commission 
deems  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors. 
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(d)  With  respect  to  a  broker's  or 
dealer's  regisUation  status  as  a  member 
within  the  meaning  of  section  3(a)(2)  of 
the  Securities  Investor  Protection  Act  of 
1970  (15  U.S.C  78ccc(8K2))  for 
purpoaes  of  the  application  of  sections 
5, 6,  and  7  (15  U.S.C  78eee,  78ffi,  and 
78fi(-l)  thereof  to  customer  claims 
arising  prior  to  the  efiective  date  of 
withdrawal  pursuant  to  paragraph  (c)  of 
this  section,  the  eRective  date  of  a 
broker's  or  dealer's  withdrawal  from 
legistrstion  pursuant  to  this  paiagtaph 
(d)  shall  be  six  months  after  the  eflisctive 
date  of  withdrawal  pursuant  to 
paragraph  (c)  of  this  section  or  such 
shortar  period  of  time  as  the 
Comjniasiaa  may  determine. 

(e)  Every  notice  of  withdrawal  filed 
with  the  Cantial  Registration  Depository 
pursuant  to  this  aectiim  shall  constitute 
a  "report"  filed  with  the  Conunission 
within  the  meaning  of  sections  15(b), 
17(8),  18(a).  32(a)  (IS  U.S.C.  78o(b), 
7Bq(a).  7ar(a).  78ffi[a))  and  other 
applicable  provisions  of  the  Act 

5.  By  revising  S  240.1SBa2-2  to  raed 
as  foUows: 


(a)  An  application  for  registration, 
pursuant  to  Section  15B(a)  of  the  Act 
(15  U.S.C  78o-4(a),  of  a  municipal 
securities  dealer  who  is  not  subjisct  to 
the  raquiremenls  of  $  240.1SBa2-l,  shall 
be  filed  on  Form  BD  (17  CFR  249.501) 
in  accordance  with  the  instructions 
contained  therein.  Every  application  for 
registration  of  a  municipal  securities 
dealer  who  is  not  subject  to  the 
requirements  of  §  240.1SBa2-l  shall  be 
filed  with  the  Central  Registration 
Depository  (operated  by  the  National 
Association  erf  Seciuities  Dealers.  Inc.) 
in  accordance  with  applicable  filing 
requirements. 

(Alternative  1  for  paragraph  (b)) 

(b)  Every  applicatian  for  registration 
of  a  municipal  securities  dealer  who  is 
not  subject  to  the  tequireniBnts  of 

S  240.15Be2-l  shall  be  filed  on  Form  BD 
(17  CFR  249.501)  in  paper  form  widi  the 
Central  Registration  Depository  in 
accordance  with  applicable  filing 
requirements. 

(Alternative  2  for  paragraph  (b)] 

(b)  Every  application  for  registration 
of  a  municipal  securities  daator  filed 
pursuant  to  parapaph  (a)  of  this  section 
shall  be  filed  on  Fonn  BD  (17  CFR 
249.501)  electronically  with  the  Central 
Registration  Depository  in  accordance 
wifii  applicable  filing  requirements. 

(c)  If  me  information  contained  in  any 
application  for  regittntion  Glad 


pursuant  to  peragrspb  (a)  of  this  section. 
or  in  any  amendment  to  such 
application,  is  or  becomes  inaccurate  for 
any  reason,  the  dealer  shall  promptly 
file  writh  the  Centra)  Registration 
Depository,  in  accordance  with 
applicable  filing  requirements,  an 
amendment  on  Form  BD  (17  CFR 
240.501)  correcting  such  information. 

(d)  Temporary  Filing  Instructions:  (1) 
Every  municipal  securities  dealer  who 
is  registered  with  the  Commission  as  of 
September  9, 1996  shall  file  as  an 
amendment  to  Its  application  a 
complete  Form  BD  (17  CFR  249.501), 
and  any  subsequent  amendments 
thereto  pursuant  to  paragraph  (c)  of  this 
section,  ehctmnically  with  the  Central 
Registration  Dapoeitory  no  later  than  six 
months  following  receipt  of  notification 
from  the  National  Association  of 
Securities  Dealers,  Inc.  that  the 
information  contained  in  such 
municipal  securities  dealer's 
application  for  registration  has  been 
converted  to  the  redesigned  Central 
Rwiatiation  Depository  system. 

(2)  Notwithstanding  paragraph  (dUl) 
of  this  section,  if  the  ioibnnation 
contained  in  any  application  for 
registration  as  a  municipal  securities 
dealer  is  or  becomes  inaccurate  for  any 
reason  during  the  six  months  following 
receipt  of  notification  from  the  National 
Association  of  Securities  Dealers,  Inc. 
that  the  information  contained  in  such 
municipal  securities  dealer's 
application  for  registration  has  been 
converted  to  the  redesigned  Central 
Registration  Depository  system,  the 
municipal  securities  dealer  shall 
promptjy  file  as  an  amendment  to  its 
application  a  complete  Form  BD  (17 
CFR  249.501)  electronically  with  the 
Central  Ragistntion  Depository. 

(3)  If  the  information  contained  In  any 
application  for  registration  as  a 
municipal  securities  dealer  is  or 
becomes  inaccurate  for  any  reason  prior 
to  receiving  notification  btun  the 
NaUonal  Assodation  of  Securities 
Dealers,  Inc.  that  the  information 
contained  in  such  municipal  securities 
dealer's  application  for  registratiaa  has 
been  convnrted  to  the  redesigned 
Central  Registration  Depository  system, 
the  muidcipel  securities  dealer  shall 
pnmiptly  file  as  an  amendment  to  its 
application  a  complete  Form  BD  (17 
CFR  249.501)  (as  revised  November  16, 
1992)  in  paper  form  with  the  Central 
Registration  Depository. 

(e)  Every  application  or  amendment 
filed  with  the  Central  Rsgistratioa 
Depository  pursuant  to  this  section  shall 
constitute  a  "report "  filed  with  the 
Commission  within  the  meaning  of 
aectioDs  lS(b),  15B(c).  17(a).  18(a).  32(a) 
(IS  U.S.C  78o(b).  78o-4(c).  78q(a). 


78r(a).  78ff(a))  and  other  applicable 
provisions  of  the  Act. 

6.  By  revising  $  240.1SBc3-l  to  reed 
as  follows:  , 

|M0^1»e3-1    WMhdnmal  bem 
rsQMiattQii  of  muntclpel  secwittae  deetarSk 

(a)  Notice  of  withdrawal  bom 
registration  as  a  municipal  securities 
dealer  pursuant  to  section  lSB(c)  (IS 
U.S.C.  78o-4(c))  shall  be  filed  on  Form 
MSDW  (17  CFR  249.1110).  in  the  case 
of  a  munidpel  securities  dealer  whidi 
is  a  bank  or  a  separately  identifiable 
department  or  division  of  a  bank,  or 
Form  BDW  (17  CFR  249.501a),  in  the 
case  of  any  other  municipal  securities 
dealer,  in  accordance  with  the 
instructions  contained  therein.  Prior  to 
filing  a  notice  of  withdrawal  from 
registration  on  Form  MSDW  (17  CFR 
249.1110)  or  Form  BDW  (17  CFR 
249.501a),  a  municipal  securities  dealer 
shall  amend  Form  MSD  (17  CFR 
249.1100)  in  accordance  with 

$  240.15Ba2-l(b)  or  amend  Form  BD  (17 
CFR  249.501)  in  accordance  with 
§  240.15Ba2-2(c)  to  update  any 
inaccurate  information. 

(b)  Every  notice  of  withdrawal  from 
registration  as  a  municipal  securities 
dealer  that  is  filed  on  Form  BDW  (17 
CFR  249.501a)  shall  be  filed  with  the 
Central  Registration  Depository 
(operated  by  the  National  Association  of 
Securities  Dealers,  Inc.)  in  accordance 
with  applicable  filing  requirements. 
Every  notice  of  withdrawal  on  Form 
MSDW  (17  CFR  249.1110)  shall  be  filed 
with  the  Commission. 

(c)  Temporary  filing  instructions: 
Notwithstanding  paragraph  (a)  of  this 
section,  a  notice  of  withdrawal  from 
registration  filed  by  a  municipal 
securities  dealer  (other  than  a  municipal 
securities  dealer  which  is  a  bank  or  a 
separately  identifiable  department  or 
division  of  a  bank)  on  or  after 
September  9, 1996  but  prior  to  receipt 
of  notification  hoax  the  National 
Association  of  Sectuities  Dealere,  Inc. 
that  the  information  contained  in  such 
municipal  securities  deeler's 
application  for  registration  has  beoi 
converted  to  the  redesigned  Central 
Registration  Depository  system,  shall  be 
filed  on  Form  BDW  (17  CFR  249.501a) 
(as  revised  April  21, 1987)  in  paper  fbrm 
with  the  Central  Repstration 
Depository. 

(d)  A  notice  of  withdrawal  from 
registration  filed  by  a  munidpel 
securities  dealer  pursuant  to  Section 
15B(c)  (15  U.S.C  78o-4(c))  shall  became 
eSactive  for  all  matters  on  the  60th  day 
after  the  filing  thereof  with  the 
Commission,  within  such  longer  period 
of  time  as  to  which  such  municipal 
securities  dealer  consents  or  the 
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Commission  by  order  may  determine  as 
necessary  or  appropriate  in  the  public  ' 
interest  or  for  the  protection  of 
investors,  at  within  such  shorter  period 
of  time  as  the  Commission  may 
determine.  If  a  notice  of  withdrawal 
from  registration  is  filed  with  the 
Commission  at  any  time  subsequent  to 
the  date  of  the  issuance  of  a 
Commission  order  Instituting 
proceedings  pursuant  to  section  15B(c) 
(15  U.S.C  78o-4(c))  to  censure,  place 
limitations  on  the  activities,  functions 
or  operations  of,  or  suspend  or  revoke 
the  registration  of.  such  municipal 
securities  dealer,  or  if  prior  to  the 
elective  date  of  the  notice  of 
withdrawal  pursuant  to  this  paragraph 
(d).  the  Commission  institutes  such  a 
proceeding  or  a  proceeding  to  impose 
terms  or  conditions  upon  such 
withdrawal,  the  notice  of  withdrawal 
shall  not  become  effective  pursuant  to 
this  paragraph  (d)  except  at  such  time 
and  upon  such  terms  and  conditions  as 
the  Commission  deems  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

(e)  Every  notice  of  withdrawal  filed 
with  the  Central  Registration  Depository 
pursuant  to  this  section  shall  constitute 
a  "report"  Bled  with  the  Commission 
within  the  meaning  of  sections  lSB(c). 
17(a).  18(a).  32(a)  (15  U.S.C.  78o-4(c). 
78q(a).  78r(a).  78Hi[a))  and  other 
applicable  provisions  of  the  Act. 

7.  By  amending  $  240.15Cal-l  by 
revising  paragraph  (c)  to  read  as  follows: 

1 24aiSCa1-1    NoUoe  of  Bovemment 
eeourltlee  broker^^Saeler  ecllvtttee. 

•        •        *        •        * 

(c)  Any  notice  required  pursuant  to 
this  section  shall  be  considered  filed 
with  the  Commission  if  it  is  filed  with 
the  Central  Registration  Depository 
(operated  by  the  National  Association  of 
Securities  Dealers,  Inc.)  in  accordance 
with  applicable  fiUng  requirements. 

8.  By  revising  $  240.15Ca2-l  to  read 
as  follows: 

|240.15CaS-1    ApptlcatkmlorregMrallon 
■s  a  Bpvemment  securities  b«x>ksr  or 
govemment  securlltae  dealer. 

(a)  An  application  for  registration, 
pursuant  to  section  15C(a)(lKA)  of  the 
Act  (15  U.S.a  78o-5(a)(l)(A)),  of  a 
government  securities  broker  or 
government  iiecurities  dealer  shall  be 
filed  on  Form  BD  (17  CFR  249.501)  in 
accordance  with  the  instructions 
contained  therein.  Every  application  for 
registration  of  a  government  securities 
broker  or  govemment  securities  dealer 
shall  be  filed  with  the  Central 
Registration  Depository  (operated  by  the 
National  Association  of  Securities 


Dealen,  Inc.)  in  aoctmianoe  with 
applicable  filing  requirements. 

(Alternative  1  for  paragraph  (b)) 

(b)  Every  application  for  registration 
of  a  govemment  securities  broker  or 
govenunent  securities  dealer  pursuant 
to  paragraph  (a)  of  this  section  shall  be 
filed  on  Form  BD  (17  CFR  249.501)  in 
paper  form  with  the  Central  Ri^istraUon 
Depository  in  accordance  with 
applicable  filing  requirements. 

lAlteraative  2  for  paragraph  (b)) 

(b)  Every  application  for  registration 
of  a  goveroment  securities  broker  or 
government  securities  dealer  filed 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  filed  on  Form  BD  (17  CFR 
249.501)  electronically  with  the  Central 
Registration  Depository  in  accordance 
mth  appUcable  filiiig  requirements. 

(c)  'Temporary  Filing  Instructions:  (1) 
Every  govemment  securities  broker  or 
govemment  securities  dealer  who  is 
registered  with  the  Conunission  as  of 
September  9. 1996  shall  file  as  an 
amendment  to  its  application  a 
complete  Form  BD  (17  CFR  249.501), 
and  any  subsequent  amendments 
thereto,  electronically  with  the  Central 
Registration  Depository  no  later  than  six 
months  following  receipt  of  notification 
bom  the  National  Association  of 
Securities  Dealers,  Inc.  that  the 
information  contained  in  such 
govenunent  securities  broker's  or 
govemment  securities  dealer's 
application  for  registration  has  been 
convened  to  the  redesigned  Central 
Depository  Registration  system. 

(2)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  if  the  information 
contained  in  any  application  for 
registration  as  a  govemment  securities 
broker  or  govemment  securities  dealer 
is  or  becomes  inaccurate  for  any  reason^ 
during  the  six  months  following  receipt 
of  notification  from  the  National 
Association  of  Securities  Dealers,  Inc. 
that  the  information  contained  in  such 
govemment  securities  broker's  or 
govemment  securities  dealer's 
application  for  registration  has  been 
converted  to  the  redesigned  Central 
Registration  [)epository  system,  the 
broker  or  dealer  shall  promptiy  file  as 
an  amendment  to  its  application  a 
complete  Form  BD  (17  CFR  249.501) 
electronically  with  the  Central 
RegistratioD  Depository. 

(3)  If  the  information  contained  in  any 
application  for  registration  as  a 
govenunent  securities  broker  or 
govemment  securities  dealer  is  or 
becomes  inaccurate  for  any  reason  prior 
to  leceiving  notification  by  the  National 
Association  of  Securities  Dealers.  Inc. 
such  govenunent  securities  broker  or 


govemment  securities  dealer  shall 
promptly  file  as  an  amendment  to  its 
application  a  complete  Form  BD  (17 
CFR  249.501)  (as  revised  November  IB. 
1992)  in  paper  form  with  the  Central 
Rraistntion  Depository. 

(a)  Every  application  or  amendment 
filed  with  the  Central  Registration 
Depository  pursuant  to  this  section  shall 
constitute  a  "report"  filed  with  the 
Commission  within  the  meaning  of 
sections  15.  ISQc),  17(e),  18(a),  32(a) 
(15  U.S.C.  78o.  78o-5(c),  78q(a),  78t<a), 
78fi(a))  and  other  applicable  ptt>visions 
of  the  Act 

9.  By  revising  $  240.15Ccl-l  to  read 
as  follows: 

{240.1SCC1— 1    WHhdrWMBl  Irani 
raQisMMoii  ol  QOvafiHiNnt  eaoufltlee 
bmlms  or  uo^aiiiinaiil  ascurlttae  daelara, 

(a)  Notice  of  withdrawal  fiom 
registration  as  a  govemment  securities 
broker  or  govemment  securities  dealer 
pursuant  to  section  1SC(8)(1)(A)  of  the 
Act  (15  U.S.C.  78o-5(a)(l)(A))  shall  be 
filed  on  Form  BDW  (17  CFR  249.5018) 
in  accordance  with  the  instmcluns 
contained  therein.  Every  noticelf 
withdrawal  from  registration  as  a 
govemment  securities  broker  or  dealer 
shall  be  filed  with  the  Central 
Registration  Depository  (operated  by  the 
National  Association  of  Securities 
Dealers,  Inc.)  in  accordance  with 
applicable  filing  requirements.  Prior  to 
filhig  a  notice  of  withdrawal  from 
registration  on  Form  BDW  (17  CFR 
249.501a),  a  government  securities 
broker  or  govemment  securities  dealer 
shall  amend  Form  BD  (17  CFR  249.501) 
in  accordance  with  §  400.5(a)  to  update 
any  inaccurate  information. 

(b)  Temporar\'  filing  instmctions: 
Notwithstanding  paragraph  (a)  of  this 
section,  a  notice  of  withdrawal  from 
registration  filed  by  a  govemment 
securities  broker  or  govenunent 
securities  dealer  on  or  after  September 
9, 1996  but  prior  to  receipt  of 
notification  from  the  National 
Association  of  Securities  Dealers,  Inc 
that  the  information  contained  in  such 
govemment  securities  broker's  or 
govemment  securities  dealer's 
appUcation  for  registration  has  been 
converted  to  the  redesigned  Central 
Registration  Depository  system,  shall  be 
filed  on  Form  BDW  (17  CFR  249.501a) 
(as  revised  April  21, 1987)  in  paper  form 
with  the  Central  Registration 
Depository. 

(c)  A  notica>of  withdrawal  from 
registration  filed  by  a  govemment 
secnirities  broker  or  govemment 
securities  dealer  shall  become  effective 
for  all  matters  on  the  60th  day  after  the 
filing  thereof  with  the  Commission, 
writhin  such  longer  period  of  time  as  to 
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which  such  govanunent  aactirities 
broker  or  government  securities  dealer 
consents  or  the  Commission  by  order 
may  determine  as  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors,  or  within 
such  shorter  period  of  time  as  the 
Commission  may  determine.  If  a  notice 
of  withdrawal  from  registration  is  filed 
with  the  Commission  at  any  time 
subsequent  to  the  date  of  the  isiai«nm 
of  a  Commission  order  instituting 
proceedings  pursuant  to  section  lSC(c) 
(15  U.S.C  78o-5(c))  to  erasure,  place 
limitations  on  the  activities,  functions 
or  operations  of,  or  suspend  or  revoke 
the  registration  of  such  government 
securities  broker  or  government 
securities  dealer,  or  if  prior  to  the 
efiective  date  of  the  notice  of 


withdrawal  pursuant  to  this  paragraph 
(c),  the  Commission  institutes  sudi  a 
proceeding  or  a  proceeding  to  impose 
terms  or  conditions  upon  such 
withdrawal,  the  notice  of  withdrawal  - 
shall  not  become  eSactive  pursuant  to 
this  paragraph  (c)  except  at  such  time 
and  upon  such  terms  and  conditions  as 
the  Commission  deems  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

(d)  Every  notice  of  withdrawal  filed 
with  the  Central  Registration  Depositary 
pursuant  to  this  section  shall  constitute 
a  "report"  filed  with  the  Commission 
withtai  the  meaning  of  sections  15(b), 
15Qc),  17(a),18(a),  32(a)  (15  U.S.C 
78o(b),  78o-5(c),  78q(a),  78r(a).  78ff(a)) 
and  other  applicable  provisions  of  the 
Act 


PART  244— FORMS,  SECURmES 
EXCHANGE  ACT  OF  1934 

10.  The  authority  dtation  for  part  249 
continues  to  read  in  part  as  follows: 

Anlkorily:  IS  II.S.C  78a,  tH  sen.,  unless 
otherwise  noted; 

*        •        •        •        * 

11.  By  revising  Form  BDW  (referenced 
in  §  249.501a)  to  read  as  set  forth  below: 

NolK  Pons  BDW  does  not  and  the 
revisions  will  not  appear  in  the  Code  of 
Federal  Regulations.  Raviaed  Form  BOW  is 
attached  as  an  Appendix  to  this  document 

Dated:  )uly  12. 1996. 

By  the  Conunissioa. 
loaathan  G.  Kali, 
Secntasy. 
aauM  oooc  set*-*i-r 
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OEPARTMEKr  OF  TfUMROfrTAnpN 

CoavlQiMrd 

33CmPwt1«6 

(COTF  Los  AngM^Long  BmcH  M-OOq 

SafMy  Zotw;  San  Padro  Bay,  CA 

AOmcr:  Co«i>  Guaid.  DOT. 

ACTION:  NotiOB  of  propoiad  nikmaking. 

aUMMARV:  The  Coast  Guard  propoMs  to 
establish  a  moving  safety  zone  around 
any  liquefied  bazudousgas  tank  vessel 
(LGH  T/V)  while  the  vessel  is  anchored, 
moored,  or  underway  within  the  Los 
Angeles-Long  Beach  port  area.  The 
safely  zone  will  take  effect  upon  the 
entry  of  any  LHG  T/V  into  the  waters 
within  three  (3)  miles  outside  of  the 
Federal  breakwater  bounding  San  Pedro 
Bay,  and  will  remain  in  effect  until  the 
LHG  TA'  leaves  the  said  three  (3)  mile 
limit.  Entry  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Los  Angeles-Long 
Beach.  Prohibiting  vessel  traffic  from 
entering  these  moving  safety  zones  will 
reduce  the  likelihood  of  a  collision  or 
explosion  involving  a  liquefied 
hazardous  gas  carrier. 

DATES:  Comments  must  be  received  on 
or  before  September  17, 1996. 
ADOWSaeS:  Comments  should  be 
mailed  to:  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Office  Los 
Angeles-Long  Beach,  165  N.  Pico 
Avenue.  Long  Beach,  CA  90802. 
FOn  FURTHER  MFOWATIOM  CONTACT: 
Lieutenant  Mark  T.  Cuimingham,  Chief, 
Port  Safety  and  Security  Division, 
Marine  Safety  Office  Ixis  Angeles-Long 
Beach,  165  N,  Pico  Avenue,  Long  Beach, 
CA  90802:  phone:  (310)  980-44S4  or 
fax:  (310)  980-4415. 

SUPPLEMENT AflY  MFOMtATlON:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(COTP  Los  Angeles-Long  Beach  96-003) 
and  the  specific  section  of  this  propoisal 
to  which  their  comments  apply,  and 
should  give  reasons  for  eadi  comment 
within  their  correspondence.  The 
proposed  rules  may  be  changed  in  light 
of  comments  received.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  are  received  and  it  is 
determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 


etPttifani  KagnlAtinnf ,. 

Liquefied  hazardous  gas  tank  v«ta<ls 
CLHG  T/V)  periodically  transit  and  moor 
in  Los  Angelas-Long  Biuch  port  areas  to 
load  butane  at  the  AmeriGas  facility  at 
Los  Angeles  Berth  120.  For  each  LHG  T/ 
V  arrival  and  departure,  the  Captain  of 
the  Port  Los  Angeles-Long  Beach  has 
exercised  his  authority  and  established 
a  temporary  safety  zone  around  the 
vessel.  These  transits  are  occuring  with 
increasing  frequency.  The  Captain  of  the 
Port  is  proposing  a  regulation  which 
would  establish  a  moving  safety  zone 
bound  each  LHG  T/V  while  it  is  in  the 
port  area  to  protect  the  public  and  port 
waterways  and  resources  bom  the 
hazards  associated  with  the  transport 
and  transfer  of  liquefied  hazardous  gas. 

The  following  areas  would  be 
established  as  safety  zones  during  the 
specified  conditions: 

(1)  The  waters  within  a  500  yard 
ndius  around  a  liquefied  hazardous  gas 
tank  vessel  (UIG  T/V),  while  the  vessel 
is  anchored  at  a  designated  anchorage 
area  either  inside  or  outside  of  the 
Federal  breakwater  bounding  San  Pedro 
Bay: 

(2)  The  waters  and  land  area  within 
50  yards  of  a  LHG  T/V,  while  the  vessel 
is  moored  at  any  berth  within  the  Los 
Angeles  or  Long  Beach  port  area,  inside 
the  Federal  breakwater, 

(3)  The  waters  1000  yards  ahead  of 
and  within  500  yards  of  all  other  sides 
of  a  LHG  T/V.  while  the  vessel  is 
underway  on  the  watere  inside  the 
Federal  breakwater  bounding  San  Pedro 
Bay,  or  within  the  waters  three  (3)  miles 
outside  of  the  Federal  breakwater. 

Entry  into  this  zone  V7ill  be  prohibited 
subject  to  the  following  exceptions: 

(1)  When  entry  is  authorized  by  the 
Captain  of  the  Port  Los  Angeles-Long 
Beach:  or 

(2)  Vessels  already  moored  or 
anchored  when  the  LJIG  T/V  safety  zone 
is  in  eSect  are  not  required  to  get 
underway  to  avoid  entering  into  the 
safety  zone  boundaries  detailed  above. 

The  Coast  Guard  will  issue  a 
Broadcast  Notice  to  Mariners  advising 
the  marine  community  of  any  LHG  T/V 
traitstts.  Once  activated.  Coast  Guard 
and  Los  Angeles  Harbor  Patrol  escort 
vessels  will  enforce  the  safety  zone 
around  the  LGH  vessels. 

Regnlatary  Evaluatkni 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order,  k  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 


significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040: 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
prooedures  of  the  Department  of 
Transportation  is  uimecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  Uie  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  Entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
govenunental  {urisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  will  broadcast  scheduled 
transits,  enabling  other  companies  mth 
vessels  transiting  in  the  area  to  adjust 
their  vessel  movements  accordingly, 
causing  minimal  economic  impact. 
Since  Uie  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Inibnnation 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Enviroomental  Asseaament 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  regulation 
and  concluded  that  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B.  as  revised  in  59  FR  38654, 
July  29, 1994,  it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  bom  further 
environmental  documentation.  A 
categorical  exclusion  determination  and 
environmental  analysis  checklist  are 
included  in  the  docket 

List  of  Subjects  in  33  CFR  Part  16S 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
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requirements,  Security  measures. 
Waterways. 

Propoaad  Xegnlatian 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  title  33,  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  166-{AMENDEI>] 

1.  The  authority  citation  for  33  CFR 
part  165  continues  to  read  as  follows: 

AMkorty:  33  U.S.C  1231;  50  U.S.C  lai: 
33  CFR  1.0S-l(g|,  6.04-1, 6.04-6.  and  160.S: 

49  CFR  1.46. 

2.  A  new  $  165.1101  is  added  to  read 
OS  follows: 

|1«6.1101    SaMyZenwSanPadraBay, 
CA. 

(a)  Location,  The  following  areas  are 
established  as  safety  zones  during  the 
specified  conditions: 

(1)  The  waters  within  a  500  yard 
radius  around  a  liquefied  hazardous  gas 
tank  vessel  (LHG  T/V)  while  the  vessel 
is  anchored  at  a  designated  anchorage 
area  either  inside  or  outside  of  the 
Federal  breakwater  bounding  San  Pedro 
Bay: 

(2)  The  waters  and  land  area  within 

50  yards  of  a  LHG  T/V,  while  the  vessel 
is  moored  at  any  berth  within  the  Los 
Angeles  or  Long  Beach  port  area,  inside 

.  the  San  Pedro  Bay  breakwater. 

(3)  The  waters  1000  yards  ahead  of 
and  within  500  yards  of  all  other  sides 
of  a  LHG  T/V.  while  the  vessel  is 
underway  on  the  waters  inside  the 
Federal  breakwater  bounding  San  Pedro 
Bay.  or  within  the  watera  three  (3)  miles 
outside  of  the  Federal  breakwater. 

(bXRegulatJons.  In  accordance  with 
the  general  regulations  in  $  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  is  prohibited 
subject  to  the  following  exceptions: 

(1)  Entry  may  he  authorized  by  the 
Captain  of  the  Port;  or 

(2)  Vessels  already  anchored  or 
moored  when  the  LHG  safety  zone  is  in 
effect  are  not  required  to  get  underway 
to  avoid  entering  into  the  safisty  zone 
boundaries  as  hsted  above. 

(c)  Notice.  The  Captain  of  the  Port 
will  notiiy  the  maritime  conununity  of 
periods  during  which  this  safety  zone 
will  be  in  efiect  via  Broadcast  Notice  to 
Mariners. 

Dated:  April  17, 1996. 
E,E.PagB. 

Captain.  U.S.  Coatt  Cuaid.  Captain  of  the 
Pmt  Lot  Angsles-LongBeacii,  California. 
IFR  Doc.  96-18329  Filed  7-18-96:  8:45  ami 


BMRONMENTAL  PROTECTION 
AOENCY 
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(AMS-Fn.-6S4»-ai 

Control  of  Emiaalons  of  Air  PoHulkHi 
From  Highway  Hoavy-Duty  Enginaa 

AOBtCT:  Environmental  Protection 
Agency  (EPA). 

ACTXM:  Proposed  rule;  postponement  of 
public  hearing  and  extension  of 
comment  period. 

SUMMARY:  On  June  27, 1996.  EPA 
proposed  new  emission  standards  and 
related  provisions  for  hesvy-duty 
engines  intended  for  highway  operation, 
begitming  in  the  2004  model  year  (June 
27,  1996,  61  FR  33421).  This  document 
aimounces  the  postponement  of  the 
public  hearing  and  the  extension  of  the 
comment  period  for  the  proposed 
rulemaking. 

DATES:  EPA  will  hold  a  public  hearing 
on  (he  proposal  on  August  12, 1996, 
rather  than  July  25, 1996,  from  10:00  am 
tmtil  all  testimony  has  been  presented. 
EPA  requests  comment  on  the  proposed 
rulemaking  no  later  than  September  12, 
1996.  More  infc»mation  about 
commenting  on  this  action  and  on  the 
public  hearing  may  be  found  imder 
Public  Participation  in  Section  II  of 
SUPnaBfTARY  agomiATlON  in  the  June 
27  proposed  rule. 

AOORESSES:  The  public  hearing  will  be 
held  at  the  Marriott  Hotel  and 
Conference  Center,  1275  South  Huron 
Street,  Ypsilanti,  MI,  (313)  487-2000. 
Materials  relevant  to  the  proposal 
including  the  draft  regulatory  text'and 
Regulatory  Impact  Aiulysis  (RIA)  are 
contained  in  Public  Dodcet  A-95-27, 
located  at  room  M-1500.  Waterside  Mall 
(ground  Door).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460.  The  docket  may 
be  inspected  &x)m  8  a.m.  until  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  materials. 

Cominents  on  the  proposal  should  be 
sent  to  Public  Docket  A-eS-27  at  the 
above  address.  EPA  requests  that  a  copy 
of  comments  also  be  sent  to  Chris 
Lieske,  U.S.  EPA,  Engine  Programs  and 
Compliance  Division.  2565  Plymouth 
Road,  Ann  Arbor,  MI  48105. 

FOR  FURTHER  aiFORMATION  CONTACT: 
Chris  Lieske,  U.S.  EPA,  Engine 
Programs  and  Compliance  Division, 
(313)  668-4584. 


Dated:  )uly  IS.  1996. 
UckudWilsoB, 

Acting  AaistantAdminitlnitor  for  Air  and 

Aodiotion. 

IFR  Doc  96-18384  Filed  7-18-96: 8:45  ami 


FEDERAL  COMMUNICATIONS 
COMMIStllON 

47CFRPart73 

Radio  Broadeaatkig  Sarvleoa; 


AOBICT:  Federal  Conmiunications 

Commission. 

ACTION:  Proposed  rule. 


t:  The  Commission  requests 
comments  on  a  petition  filed  by  Burt 
Broadcasting,  Inc.,  to  allot  Channel 
300A  to  Alamogordo.  New  Mexico,  as 
the  community's  fourth  local 
commercial  FM  service.  Channel  300A 
can  be  allotted  to  Alamogordo  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
13.8  kilometers  (8.6  miles)  north,  at 
coordinates  33-01-26  NL:  105-58-26 
WL.  to  avoid  a  short -spacing  to  vacant 
and  unapplied-for  Chaiuiel  300C  at 
Balderas,  Chihuahua,  Mexico.  Mexican 
concurrence  in  the  allotment  is  required 
since  Alamogordo  is  located  within  320 
kilometers  (199  miles)  of  the  U.S.- 
Mexican border. 

DATES:  Comments  must  be  filed  on  or 
before  August  26. 1996.  and  reply 
comments  on  or  before  Septenuier  10. 
1996. 

AOORCSSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 

05  follows:  Nora  E.  Garrote.  Esq..  Piper 

6  Marbury  L.LJ>.,  120O  19th  Street. 
NW..  Suite  700.  Washington.  DC  20036 
(Counsel  to  petitioner). 

FOR  FURTHER  INTORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Buieau, 
(202)  418-2180. 

SUPflBCNTARY  WfORMATWN:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket 
No.g&-144  .  adopted  June  27. 1996.  and 
released  July  5. 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FOC 
Refsrence  Center  (Room  239).  1919  M 
Street.  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
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copy  contractor.  International 
Trenicription  Services,  Inc.  (202)  BS7- 
3800. 2100  M  Street.  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Rsgulatoiy 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47- 
CFR  1.41S  and  1.420. 

LW  of  Sobiecls  in  47  CFK  Put  73 

Radio  broadcasting. 
Fedaral  ConununicatioDs  Commiauoa. 
fatal  A.  Karaoaw, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  96-18325  Filad  7-18-96;  8:45  ami 
■uaa  COM  sru^t-r 

47CmPwt73 

PMI  Oectal  NoJe-143,  RM-8S2q 

AInandrta,  LA 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

aUMMARV:  The  Commission  requests 
comments  on  a  petition  by  TY] 
Broadcasters  proposing  the  allotment  of 
Channel  295A  to  Alexandria.  Louisiana. 
Channel  29SA  can  be  allotted  to 
Alexandria  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  295A  at 
Alexandria  are  31-18-06  and  92-27-12. 
DATES:  Comments  must  be  filed  on  or 
before  August  26, 1996.  and  reply 
comments  on  at  before  Septenuwr  10, 
1996. 

AJXMESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Carol  B.  Ingram,  President, 
TYT  Broadcasters.  212  Turtle  Creek 
Drive,  Batesville.  Mississippi  38606 
(Petitioner). 

FOn  FUniHER  MFOOMATXJN  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 


•UPfLGMBITARr  MFWMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-143.  adopted  )ime  27, 1996,  and 
released  July  5. 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Canter  (Room  239).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  procaedins. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
goveniiiM  permissible  ex  parte  contacts. 

For  inmnnation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicatioiu  Commission. 
John  A.  Karaoaas, 

OUef,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  96-18324  Filed  7-16-96: 6:45  am) 
aajjNO  COM  <n>-ai-r 


47  CFR  Part  73 

[MM  Ooekal  No.  96-145,  RM-ttSI] 

ftodio  Broadcasting  Sarvteaa;  Batda 
Mountain,  NV 

AOBICT:  Federal  Communications 

rnTTimig^inn 

ACnOM:  Proposed  rule. 


':  The  Commission  requests 
comments  on  a  petition  filed  by  Battle 
Mountain  Communications  seeking  the 
allotment  of  Channel  253  A  to  Battle 
Mountain,  NV,  as  the  community's  first 
local  aural  transmission  service. 
Chaimel  253A  can  be  allotted  to  Battle 
Mountain  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  40-38-18  NL;  116-56-06 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  August  26. 1996.  and  reply 
comments  on  or  before  September  10. 
19B6. 


;  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dele  A.  Ganske.  5546-3 
Century  Avenue.  Middleton.  WI 53562 
(Petitioner). 

FOA  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureeu, 
(202)  418-2180. 

tUPPlEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-145,  adopted  June  27, 1996,  and 
released  July  5,  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission 's 
copy  contractor.  International 
Transcription  Services,  Inc.  (202)  857- 
3800,  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  procmdings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  ofSubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commissloo. 
Jolm  A  iCannasos 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bumau. 
IFR  Doc  96-18323  Filad  7-1S-96:  S:4S  am] 
aaun  COM  sns-at-i' 

47CFRPart73 

[MM  Docket  No.  9«-2«;  RM-874q 

Radio  Broadcaatifig  Sarvicas; 
BoonaviH*,KY 

AQENCY:  Federal  Commimicatirais 

Commission. 

ACTION:  Proposed  rule:  dismissal  of. 


:  The  Commission,  at  the 
request  of  James  P.  Cray,  dismisses  the 
petition  for  rule  making  proposing  the 
allotment  of  Channel  287A  at 
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Booneville.  Kentucky,  as  the 
commimity's  first  local  aural 
transmission  service  See  61  FR  9411. 
March  8. 1996.  It  is  the  Commission's 
poUcy  to  refrain  from  making  allotments 
to  a  community  absent  an  expression  of 
interest.  Therefore,  since  there  has  been 
no  such  interest  expressed  here,  we 
dismiss  the  petitioner's  proposal.  With 
this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mais  Media 
Bureau.  (202)  418-2180. 
SUPKaiENTARY  INFORMATION:  This  IS  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-28. 
adopted  July  3. 1996.  and  released  July 
12. 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
bu^ess  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140.  Washington.  DC 
20037^ 

List  of  Sniijacta  in  47  tXR  Fait  73 

Radio  broadcasting. 
Federal  Communicatioiu  Comminion. 
lahaAKamMi. 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Diviion.  Mass  Media  Bureau. 
(FR  Doc  96-18322  Piled  7-18-96:  8:45  am) 
Buaia  COM  (ns-ai-r 


47  CFR  Part  73 

pat  OedM  No.  W-173;  RM-I72q 

Radio  BraadcaaHog  Samlcaa;  CaHioun 
City.  MS 

AOncv:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 


December  6, 1995.  With  this  action,  this 

proceeding  is  terminated. 

FOR  FURTHER  MFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureeu.  (202) 
418-2180. 

SURPt-EMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-173, 
adopted  June  27, 1996,  and  released  July 
5, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

Lilt  of  Suliiacts  in  47  C7K  Part  73 

Radiobroadcasting. 
Federal  Communications  Commission. 
Jakn  A.  KaieusM, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  96-18321  Filed  7-18-96;  8:45  am) 
aaxan  ooaa  *ru-»i-F 


comments  on  or  before  September  10, 


47  CFR  Part  73 

(MM  Docket  Na  98-14%  NM-MZq 

Radio  Broadcaating  tiantomj 
Woodville,  FL 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


V:  The  Commission  dismisses  a 
petiticm  for  rule  making  seeking  the 
deletion  of  Channel  272A  at  Calhoun 
aty.  Mississippi.  See  60  FR  62373, 


r:  lUs  document  requests 
c<Mnments  on  a  petition  filed  by  George 
Roberts  d/b/a  Anchor  Communications 
requesting  the  allotment  of  Channel 
250A  to  Woodville.  Florida,  as  that 
community's  first  FM  broadcast  service. 
The  coordinates  for  Channel  2S0A  at 
Woodville  are  30-17-56  and  84-07-40. 
There  is  a  site  restriction  11.7 
kilometers  (7.3  miles)  east  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  August  26. 1996.  and  reply 


Federal  Communications 
Commission,  Washington,  DC  20554.  in 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  )ofan  S. 
Nee)y,  Miller  &  Miller,  P.C,  P.O.  Box 
33003,  Washington,  DC  20033. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuarle,  Mass  Media 
Bureau,  (202)  418-2180. 

tUfPLBKNTARY  BVORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  Na 
96-142,  adopted  June  27, 1996,  and 
released  July  S,  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
be,  2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  porte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  oT  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 
Federal  Communications  Coounission. 
)alm  A.  Karoueos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  96-18320  Filed  7-18-86: 8:45  ami 
■uaaa  COM  sns-at-r 
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TMi  wcbon  of  llw  FEDERAL  HEQISTER 
oonMins  doouTMnls  odMrlhan  lulas  or 
prapoaad  nias  »Mt  ••  ipptaMe  to  Iha 
piMa  fMiCM a( havkigs indlmMagMions. 
ooiTifnftlpa  cnMlings,  agoncy  dscMons  snd 
lUinBi,  mUflHloin  ol  auttiortty.  Hhg  o< 
paHions  and  apiJtcitions  and  agency 
atalements  o(  organization  and  luncSons  are 
axamplas  of  documents  appeafktg  In  Itiis 
aadion. 


D^AimiENT  OF  AOnCULTURE 
Food  SaMy  and  mspacUon  Sarvte* 


Notfoa  of  RM|uost  for  ExiHWiofi  and 
Ravtaion  of  a  Cumndy  Approvad 

^■AikaH^^itkb^   ^iiMb  I   Willi 

miQffnHmfi  voiMdnm 

aocncy:  Food  Safety  and  Inspection 

Service.  USOA. 

action:  Notice  mid  request  for 

ccanments. 

aUMMNV:  In  accordance  with  tlis 
Paperwork  Reduction  Act  of  1995  and 
the  Office  of  Management  and  Budget 
(OMB)  regnlations,  this  notice 
announces  the  Food  Safety  and 
Inspection  Service's  (FSIS)  intention  to 
request  an  extension  for  and  revision  to 
a  currently  approved  information 
collection  regarding  applications  for 
inspection,  accreditation  for 
laboratories,  and  exemptions  for  retail 
store,  custom,  and  religious  slaughter 
operations. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  17, 
1996. 

AOOmONAL  arOnMATION  on  COMHBITS: 
(Contact  Lee  Puricelli,  Paperwork 
Specialist,  Food  Safety  and  Inspection 
Service,  USDA,  1400  Independence 
Avenue,  SW.,  Room  3812.  Washington, 
[X:  Z025O-3700,  (202)  720-5276. 
SUPPLBMBfTADY  MFORMATION: 

Title:  Application  for  Inspection, 
Laboratory  Accreditation,  and  Retail 
Store,  Custom,  and  Religious  Slaughter 
Exemptions. 

OMB  Number.  0583-0082. 

Expiration  Date  ofApprovak  Octobw 
31. 1996. 

Type  of  Request.  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  FSIS  has  been  delegated  the 
authority  to  exercise  the  functions  of  the 
Secretary  as  provided  in  the  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C 


601  et  weq.)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451,  et 
seq.).  These  statutes  mandate  that  FSIS 
protects  the  public  by  ensuring  that 
meat  and  poultry  products  are  safe, 
wholesome,  unaidulterated,  and 
properly  labeled  and  packaged. 

FSIS  requires  meat  and  poultry 
establishmoitB  and  FSIS  accredited 
non-Federal  analytical  laboratories  to 
maintain  certain  paperwork  and 
records.  FSIS  uses  this  collected 
infonnation  to  ensure  that  all  meat  and 
poultry  establishments  produce  safe, 
wholesome,  and  unadulterated  product, 
and  that  non-federal  laboratories  accord 
with  FSIS  regulations.  In  addition,  FSIS 
also  collects  information  to  ensure  that 
meat  and  poultry  establishments 
exempted  from  the  provisions  of  the 
FMIA  and  PPIA  do  not  commingle 
inspected  and  non-inspected  meat  and 
poultry  products,  and  to  ensure  that 
establishments  qualifying  for  a  retail 
store  exemption  and  who  have  violated 
the  provision  of  that  exemption  are  no 
longer  in  violation. 

llierefore,  FSIS  is  requesting  OMB 
extemion  and  revision  of  the 
Information  Collection  Request  covering 
the  following  paperwork  and 
recordkeeping  activities:  (1)  The 
completion  and  submission  to  FSIS  of 
an  application  for  Federal  inspection  by 
all  sstablishmenis  slaughtering  and 
processing  meat  and  poultry  products  (9 
CFR  304. 1  and  381.17);  (2)  the 
completion  and  submission  of  forms 
establishing  accreditation  and 
maintenance  of  laboratory  results  by 
FSIS  aecredited  non-Federal  analytical 
laboratory  used  in  lieu  of  an  FSIS 
laboratory  for  analyzing  official 
regulatory  samples  (9  CFR  318.21  and 
381.153);  (3|the  maintenance  of  records 
by  establishments  engaging  in  custom  or 
religious  slaughter,  as  defined  in  the 
FMIA  and  PPIA  (9  OTl  Part  303  and 
Part  381,  Subpart  C);  and  (4)  the 
maintenance  of  records  by 
establishments  that  have  been  found  to 
be  in  violation  of  the  terms  of  a  retail 
store  exemption  (9  CFR  Part  303  and 
Part  381,  Subpart  C). 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .61 
hours  (37  minutes)  per  response. 

Respondents:  Meat  and  poultry 
establishments  and  private  laboratories. 

Estimated  Number  of  Respondents: 
6,336. 


Estimated  Number  of  Responses  per 
Respondent  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,885  hours. 

Copies  of  this  information  collection 
assessment  can  be  obtained  &om  Lee 
Puricelli,  Paperwork  Specialist,  Food 
Safety  and  Inspection  Service,  USDA, 
1400  Independence  Ave,  SW.,  Room 
3812,  Washington,  DC  20250-3700, 
(202)  720-5276. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FSIS'  functions,  includiiig  whether 
the  information  will  have  practical 
utility:  (b)  the  accuracy  of  FSIS'  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  infonnation  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  both  Lee 
Puricelli,  Paperwork  Specialist,  at  the 
address  provided  above,  and  the  Desk 
Officer  for  Agriculture.  Office  of 
Information  and  Rsgulattvy  Avoirs, 
Office  of  Management  and  Budget, 
Washington,  DC  20253. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  )uly  IS,  1996. 
Mlduel  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
IFR  Doc.  96-18401  Filed  7-1ft-96:  8:45  ami 


COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DtSABLEO 

Procuramant  LM;  Propoaad  AddWona 
andOatoUona 

AOGNCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 


\m:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
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services  to  be  fiimished  by  nonproBt 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  previously 
furnished  by  such  agencies. 
COIMBira  MUST  BE  nECBVH>  ON  OR 
:  August  19, 1996. 

:  Committee  for  Purchaae 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
173S  JeS^rson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
Km  FURTHER  iWORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPH  nWMTAHY  WPORMATWW:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additioa 

If  the  CcTiunittee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persoos 
who  are  blind  or  have  other  severe 
disabilities. 

1  certiiy  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  bctors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting.  recordJceeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  ftimish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

.3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagnar- 
OTJay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statBment(s)  underlying  the  certification 
on  wUdi  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procuremsnt 
List  for  production  by  the  nonprofit 
agencies  listed: 

Coimnissary  Shelf  Stocking  and  (Custodial. 

Hurlbuit  Field,  Florida 
f4PA:  Laksview  Center,  Inc..  PensacoU, 

Florida 
Pood  Service  Attendant,  Beale  Air  Force 

Baie.Caltfacnia 


NPA  PRIDE  hufautriss,  RoawriUa, 

CaUfbtnia 
Grounds  Maintenance.  I>epartinant  of 

Veterans  A&iis  Medical  Center, 

Saliifaury,  Noitli  Carolina 
MPA:  Goodwill  Industria  of  Northwest 

North  Carolina,  inc.  Wlnstoa-Salam, 

North  Carolina 
fanitorial/Cuitodial,  Brought  Fitness  Csniar. 

Building  320.  Fort  Sam  Houston.  Texas 
NPA:  Goodwill  Industriai  of  San  Antonio. 

Son  Antonio.  Texas 
Painting  Service.  Travis  Air  Pores  Base, 

Callfocnia 
NPA:  PRSDB  Industries,  Roeevilla, 

Caliibmia 

Oelalioitt 

I  cartii^  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  bctors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  foture 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  GovemmenL 

4.  There  are  no  knotvn  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagnar^ 
ODay  Act  (41  U.S.C  46-t8c)  in 
cormection  with  the  commodiUes 
proposed  for  deletion  from  the 
Procurement  List 

The  following  commodities  have  been 
proposed  for  ddetion  from  the 
Procurement  List: 

Pencil,  Medianical 

7520-00-223-6673 
Brush,  Sanitary 

7920-00-234-9317 
Beverly  I.  Milkman, 
Executive  Director. 
IFR  Doc  96-18406  Filed  7-18-96: 8:45  ami 


Procumnant  LJat;  AddWona 

AOBICV:  Committee  fra-  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procuremrait 

List. 

SUMMARY:  This  action  adds  to  the 
Pr(X3irement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
bund  or  have  otiier  severe  disatnlities. 
EFFECTIVE  DATE:  August  19. 1996. 
AOORESSES:  Ckimmittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  QysUl  Square  3.  Suite  403, 


1735  Jefbrsoo  Dsvis  Highway, 
Ariingtoo,  Virginia  22202-3401. 
FOR  FUmCR  MP0RMAT10N  caNTACr: 
Beverly  Milkman  (703)  603-7740. 
auPPI.H«ITARV  BVORMATION:  On  April 
19,  28,  May  24, 1996,  the  Committee  for 
Purdiase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(61  FR  17280  18571  and  26166)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agendas  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  bos  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  imder  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sniall  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requireuvrnts  far  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodiUes  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiimisfa  the 
commodiUes  and  services  to  ths 
Govenunent. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodiUes  and 
services  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 


Stepladder,  Fibeiglan 

5440-01-415-1238 

5440-01-41 5-1 240 

5440-01-415-1241 
Parka,  Wet  Weatiier 

8405-01-057-9202 

840S-00-001-1S47 

8405-00-001-1548 

84O5-0tMI01-1S49 

8405-00-001-1550 

8405-00-001-1551 

(Remaining  25%  of  the  Government's 
reqoirement) 
Trousers,  Wet  Weather 

8405-01-053-9400 

8405-00-001-8025 

8405-00-001-8026 
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8405-00-001-8027 
8405-00-001-8028 
840S-00-001-8029 
(Rainaining  50%  of  the  Govanuoent't 
requirenwDt) 
fenty.  Flight  Dick,  Qewman'i 
8415-00-914-0312 
8415-00-914-0313 
8415-00-914-0314 
8415-00-914-0315 
8415-00-914-0316 
8415-00-914-0317 
8415-00-914-0318 
8415-00-914-0319 
8415-00-914-0321 
8415-00-914-0323 
8415-00-914-0324 
8415-00-914-0325 
8415-00-914-0326 
8415-00-914-0327 
8415-00-914-0328 
8415-00-914-0329 
8415-00-914-0331 
8415-00-914-0333 
8415-00-914-0334 
8415-00-914-0335 
8415-00-914-0322 
6415-00-914-0338 
8415-00-914-0337 
8415-00-914-0338 
8415-00-914-0339 
8415-00-914-0340 
8415-00-914-4143 
8415-00-914-4481 
(50%  of  the  Gonminent'i  raquinment) 


Jdnitonal/Ciutodial.  U.S.  Anny  Annament 
ReMSTch,  Development  and  EnguMering 
Comnund.  Buildings  162  North  It  Sooth, 
Picatinny  Araenal.  Now  jersey 

lanitorial/Custodial.  Naval  and  Marios  Coip* 
Reaerve  Center,  3190  Gilbert  Avenue, 
Cincinnati.  Ohio 

This  action  does  not  aOect  cumnt 
contracts  awarded  prior  to  the  efTective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Bnerly  U  MUkaaB. 
Bxecu  tiw  Dinctor. 
IFR  Doc  96-18407  Filed  7-18-96: 8:45  am] 


DEPARTMENT  OF  (XNHMERCE 

iiiieiiniNHii  Traoe  Aonaniawaiion 
(A-122-6061 

Oil  Country  TutwIarOoadB  From 
Canada;  PiaHminary  Raaulta  of 
Anttdumplng  Duty  Adiiilnlaliallve 
neiriew  and  hitant  To  Revoke  Order  (ki 
Pan) 

AOCNCV:  Import  Administration, 

Intematiooal  Trade  Adnunisttation, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review  and  Intent  to  Revoke  Order  (in 

Part). 


Y:  In  response  to  a  request  bam 
the  respondent,  IFSCO  Inc.  (IPSCO),  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumpinK  duty  order  on  oil  countfy 
tubular  goods  (OCTG)  from  Canada. 
This  review  covers  one  manufacturer/ 
exporter,  IFSCO,  and  the  period  June  1, 

1994  through  Mav  31, 1995. 

We  preliminarily  determine  the 
dumping  margin  for  IPSCO  to  be  zero 
percent  during  the  period  June  1. 1994, 
through  May  31, 1995.  In  accordance    ' 
with  section  353.25  of  the  Department's 
regulations,  we  intend  to  revoke  the 
antidumping  duty  order  with  respect  to 
IPSCO  because  we  have  reason  to 
believe  that  IPSCO  has  sold  the 
merchandise  at  not  less  than  normal 
value  (NV)  for  a  period  of  at  least  three 
consecutive  years  and  is  not  likely  to 
kII  the  subject  merchandise  at  less  than 
NV  in  the  future.  Interested  parties  are 
Invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  a  statement  of  the  issue;  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  July  19, 1996. 
FOR  FUnTHEn  INFOraiATION  CONTACT: 
David  Genovese  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C  20230: 
telephone  (202)  482-S2S3. 

supptaeiTARv  tfronuTWN: 

The  Applicable  SUIute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Regiatar  on  May  11, 199S  (60 
FR  25130). 

Background 

The  Department  published  an 
antidumping  duty  order  on  OCTG  from 
Canada  on  June  16, 1986  (51  FR  21782) 
and  an  amended  order  on  August  19, 
1986  (51  FR  29579).  The  Department 
published  a  notice  of  "Opportunity  To 
Request  an  Administrative  Review"  of 
the  antidumping  duty  order  for  the 
1994/1995  review  period  on  June  6, 

1995  (60  FR  29821).  On  June  21, 1995, 
IPSCO  requested  that  the  Department 


conduct  an  administrative  review  of  the 
antidumping  duty  order  on  OCTG  from 
Canada.  We  initiated  the  review  on  July 
14.  1995  (60  FR  36260). 

Due  to  the  federal  government  - 
shutdown  and  the  necessity  for 
veriRcation.  the  Department  extended 
the  time  limits  for  the  deadlines  for  the 
preliminary  and  final  results  of  review. 
See  Antidumping  Duty  Administrative 
Beviews;  Time  Limits,  61  FR  9676 
(March  11. 1996). 

The  Department  is  now  conducting 
this  administrative  review  in 
accordance  with  aectloo  751  of  the  Act 

Intent  To  Ranrice 

In  its  submission  of  June  21, 1995. 
IPSCO  requested,  pursuant  to  19  CFR 
353.25(b),  revocation  of  the  order  with 
respect  to  its  sales  of  (XTTG.  In 
accordance  with  19  CFR  3S3.25(b), 
IPSCO  submitted:  (1)  a  certification  that 
it  sold  the  subject  merchandise  at  not 
less  than  normal  value  (NV)  during  the 
relevant  review  period,  and  that  in  the 
future  it  will  not  sell  the  subject 
merchandise  at  less  than  NV;  and  (2)  a 
statement  that  it  agrees  to  the  immediate 
reinstatement  of  the  order,  as  long  as 
any  producer  or  reseller  is  subject  to  the 
order,  if  the  Department  concludes  that 
IPSCO  sold  the  subject  merchandise  at 
less  than  NV  subsequent  to  the 
revocation.  Based  on  the  preliminary 
results  in  this  review  and  the  final 
results  of  the  two  preceding  reviews, 
IPSCO  has  demonstrated  three 
consecutive  years  of  sales  at  not  less 
thanNV. 

If  the  final  results  of  this  review 
demonstrate  that  IPSCO  sold  the 
merchandise  at  not  less  than  NV,  and  if 
the  Department  determines  that  it  is  not 
likely  that  IPSCO  will  sell  the  subject 
merchandise  at  less  than  NV  in  the 
future,  we  intend  to  revoke  the  order 
with  respect  to  merchandise  produced 
and  exported  by  IPSCO. 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  shipments  of  OCTG  from 
Canada.  This  includes  American 
Petroleum  Institute  (API)  specification 
OCTG  and  all  other  pipe  with  the 
following  characteristics  except  entries 
which  the  Department  determined 
through  its  end-use  certification 
procedure  were  not  used  in  OCTG 
applications:  Length  of  at  least  16  feet; 
outside  diameter  of  standard  sizes 
published  in  the  API  or  proprietary 
specifications  for  OCTG  with  tolerances 
of  plus  Vb  inch  for  diametere  less  than 
or  equal  to  8^  inches  and  plus  V<  inch 
for  diameters  greater  than  8^  inches, 
minimum  wall  thickness  as  identified 
for  a  given  outer  diameter  as  published 


Federal  Regfatar  /  Vol.  61.  No.  140  /  Friday.  July  19.  1996  /  Woticea 


377Z1 


in  the  API  or  proprietary  specifications 
for  OCTG;  a  minimum  of  40,000  PSI 
yield  strength  and  a  minimum  60,000 
PSI  tensile  strength;  and  if  with  seams, 
muit  be  electric  resistance  welded. 
Furthermore,  imports  coveted  by  this 
review  include  OCTG  with  non- 
standard size  wall  thickness  greater  than 
the  minimum  identified  for  a  given 
outer  diameter  as  published  in  the  API 
or  proprietary  specifications  for  OCTG, 
with  surboa  sc^  or  slivere,  irregulariy 
cut  ends,  ID  or  OD  weld  flash,  or  open 
(earns:  OCTG  may  be  bent,  flattened  or 
oval,  and  may  lack  certification  because 
the  pipe  has  not  been  mechanically 
tested  or  has  failed  Ihoee  tests. 

This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedules  (HTS)  item  numben  7304.20, 
7305.20,  and  7306.20.  The  HTS  item 
nurabera  are  provided  for  convenience 
and  U.S.  Customs  purposes.  The  written 
daacripdon  remaina  dispositive. 

Verificatiaa 

In  accordance  with  section 
3S3.25(c)(2)(ii)  of  the  Department's 
regulations,  we  verified  information 
provided  by  IPSCO  using  standard 
verification  procedures,  Including  the 
examinatian  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  infonnalion.  Our  verification 
results  are  outlined  in  the  public 
venioo  of  the  verification  report. 

Ueited  States  Price 

We  used  export  price  (EP)  as  the  basis 
for  U.S.  price  (USP),  as  defined  in 
section  772(a)  of  the  Act  IPSCO 
reported  that  EP  was  based  on  the 
delivered  price  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  deductions  for  freight  bom  the 
plant  to  the  customer,  and  U.S.  duty  and 
brokerage  charges,  in  accordance  with 
section  772(c)(2)(A)  of  the  Act,  because 
these  expenses  were  incident  to 
bringing  the  subject  merchandise  bom 
the  ori^nal  place  of  shipment  in  the 
exporting  country  to  the  place  of 
delivery  in  the  United  States.  We  also 
made  a  deduction  for  early  payment 
discounts.  No  other  adjustments  to  the 
EP  ware  claimed  or  allowed. 

Nocaud  Value 

We  based  NV  on  the  price  which  the 
foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade,  and  to 
the  extent  practicable,  at  the  same  level 
of  trade  as  the  export  price,  as  defined 
by  section  773(a)(l)(B)(i)  of  the  Act  The 
NV  price  was  reported  on  a  Goods  and 
Services  Tax-exclusive  basis.  We 


reduced  NV  for  home  market  credit 
ajcpeaia,  in  accordance  with  section 
773(a)(6KC)(iii),  due  to  differences  in 
circumstances  of  sale.  We  also  reduced 
NV  by  packing  and  freight  costs 
inciured  in  the  home  market,  in 
accordance  with  sections  773(a)(6)(BHl) 
and  773(a)(6)(B)(ii),  respectively.  In 
addition,  we  increased  NV  for  U.S. 
paddog  costs  and  U.S.  credit  expenses, 
in  accordaace  with  sadiaos  773(a)(6MA) 
and  773(aH6)(CMiii)  sf  the  Act, 
respectively.  No  other  adjustments  wen 
claimed  or  allowed. 

Preliainary  Rasults 

As  a  result  of  this  review,  we 
preliminarily  determine  that  no 
dumping  margins  exist  for  IPSOO  for  the 
period  June  1, 1994,  through  May  31, 
1995. 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  heariag 
within  10  days  of  publicatian.  Any 
hearino.  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
patties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
brieb  and  rebut^s  to  wrritten 
comments,  limited  to  issues  raised  in 
such  brieb  or  comments,  may  be  filed 
no  later  than  37  dsys  after  the  dale  of 
publication.  The  Department  wiH 
publish  a  notice  of  the  final  results  of 
the  administrative  review,  which  will 
include  the  results  of  its  aruilysis  of 
issues  raised  in  any  such  written 
comments  or  at  the  bearing,  within  120 
days  from  the  issuance  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
NV  may  vary  bom  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs.  The  final  resuhs  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  this  review  and 
for  future  deposits  of  estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrativo  review  for  all  shipments 
of  OCTG  from  Canada  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(8)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  fbr  IPSCO  will  be  the  rale 
established  in  the  final  results  of  this 
administrative  review;  (2)  for 


merchandise  exported  by  manofactarers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  lassmwn- 
falr- value  (LTFV)  investigatioa  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  fiiul  determinatioD  or 
final  results  for  which  the  manufacturer 
or  exporter  received  a  company-specific 
rate;  (3)  if  the  exporter  is  not  a  firm 
coveted  in  this  review,  or  the  original 
investigation,  but  the  manufacturer  is. 
the  ca^  deposit  rate  will  be  that 
estabbsbed  for  the  manufacturer  of  ths' 
merchandise  in  the  final  results  of  this 
review,  or  the  LTFV  investigalios:  and 
(4)  if  neither  the  exporter  nor  ths 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review,  the  cash  deposit 
rate  will  be  16.65  percent,  the  "all- 
othen"  rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements,  %vhen 
imposed,  shall  remain  in  eCfad  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  impnters  of  their 
responsibility  under  19  CFR  3S3.26(b)  te 
file  a  certificate  regarding  the 
reimbursamant  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirsmenl 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  tiy 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notioe 
are  in  accordance  vnth  section  751(aMll 
of  the  Act. 

Dated:  luly  12, 1996. 
EatsTtS-liUllw. 
Acting  Assistant  SecTvbuyfor  bnport 
Administration. 

IFR  Doc.  96-18428  Filed  7-lB-«6:  8:45  am] 
■uaai  oooa  Mts-oa-r 


tintlnoal  Ocaanlc  id  Alnwptiartc 


(LO.07118SA) 

Shark  OparaUona  Team;  Publle 


AOaiCT:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTWN:  Notice  of  public  meeting. 

SUMMARY:  The  Shark  Operations  Team 
(OT)  will  hold  a  meeting  on  August  27- 
28, 1996,  at  NMFS  in  Silver  Spring,  MD. 
DATES:  The  meeting  will  begin  on  . 
August  27, 1996  at  1  p.m.  and  %vill 
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continue  on  August  28, 1996  &t>ni  9 
a.m.  to  1  pjn. 

/UKMeisa:  The  moeting  will  be  held  at 
NMFS.  1315  East-West  Highway, 
Building  SSMCHI.  Room  4527,  Silver 
Spring.  MD  20010. 

FOR  FumcR  (vomMnoN  coHtner.  C. 
Michael  Bailey,  telephone:  (301)  713- 
2347,  Fax  (301-713-0596). 
(UPnfMBITARY  MFOnMAtlON:  The 
following  topics  may  be  discusaad: 

(1)  1996  Shark  Evaluation  Annual 
Report. 

T2)  1996  first  semi-annual  shark 
fishing  season. 

(3)  Results  of  recent  management 
maasuies. 

(4)  Possible  permit  motstorium. 

(5)  Possible  fishing  season 
modificationa. 

(6)  Data  coilectiaas  issues. 

(7)  Possible  changes  in  management 
measures  of  white  diark,  Carchamdon 
caicharias,  and  sand  tiger  shark. 
Odontatpis  taurus. 

The  meeting  may  be  lengthened  or 
shortened  baaed  on  the  progress  of  the 
meeting.  This  meeting  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  C.  Michael  Bailey 
at  (301)-713-2347  at  least  5  days  prior 
to  the  meeting  date. 

Dalad:  |uly  15, 1996. 
Rickard  a  Schaafar, 

Din^or.  Office  ofFaheries  Conservation  and 
Management  National  Mahne  Fiaherin 
Serric9. 
IFR  Ooc  90-18307  Filed  7-lS-g«:  8:45  ami 


PJ>.  0712960 

Endangered  Spaciaa;  ParmHa 

AQBKY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnOM:  Receipt  of  an  application  for 

modification  5  to  scientific  research/ 

enhancemmrt  permit  848  (PS07D). 

StMMARY:  Notice  is  hereby  given  that 
the  Washington  Department  of  Fish  and 
WildUfe  in  Olympia,  WA  (WDFW)  have 
applied  in  due  form  for  a  modification 
to  a  permit  that  authorizes  takes  of  a 
threatened  species  for  the  purpose  of 
scientific  research/ enhancement. 
DATC8;  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  August 
19, 1996. 

ADOntnaci.  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 


Office  of  Protected  Resources,  F/PR8. 
NMFS,  1315  East- West  Uightray,  Silver 
Spring.  MD  20910-3226  (301-713- 
1401):  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suits  500,  Portland.  C»  97232- 
4169(503-230-5400).    ' 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources. 
8UWI  nWITARY  RVOMMTION:  WDFW 
requests  a  modification  to  a  permit 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
ngulations  governing  ESA-listed  fish 
and  wildlife  pennits  (SO  CFR  parts  217- 
227). 

Permit  846  (P507D)  authorizes  WDFW 
takes  of  adult  and  juvenile,  ESA-listed, 
Snake  River  spring/summer  chinook 
salmon  (Oncorfiynchus  ts/iowytscho) 
fitjm  th")  Tucannon  River  in  Washington 
for  scientific  research  and  hatchery 
supplementation  of  the  wild  stock.  On 
an  annual  basis,  permit  848  also 
authorizes  VIDFVt  to  release  the 
progeny  of  the  GSA-listed  adult  salmon 
collected  for  broodstock.  For 
modification  5,  WDFW  requests  an 
increase  in  the  number  of  hatchery 
smolts  to  be  released  annually  from  its 
supplementation  program  in  the 
Tucannon  River  Basin.  Also  for 
modification  5,  WDFW  requests  to 
reuin  all  of  the  adult,  ESA-listed, 
natural-origin  salmon  that  return  to  the 
Tucannon  Hatchery  adult  trap  ior 
broodstock  if  the  total  annual  adult 
returns  to  the  trap  is  less  than  105  fish. 
If  the  total  annual  adult  returns  to  the 
trap  is  greater  than  or  equal  to  105  fish, 
WDFW  requests  to  retain  up  to  70 
percent  of  the  adult,  ESA-listed  natural- 
origin  salmon  that  return  to  the  adult 
trap  for  broodstock  and  to  release  the 
remaining  percentage  of  ESA-listed 
adult  salmon  above  the  trap  for  natural 
spawning.  Permit  848  currently 
authorizes  WDFW  to  collect  up  to  100 
adults  or  3S  peioent  of  the  adult,  ESA- 
listed,  natural-origin  salmon  for 
broodstock  annually,  whichever  is  less. 

This  year,  WDFW  would  like  to 
collect  more  of  the  returning  adult  fish 
for  broodstock  because:  1)  The  returns 
of  both  wild  and  hatchery  fish  are  lower 
than  expected,  and  2)  the  returning 
adult  fish  are  exhibiting  head  injurioi 
and  fungus  infections  which  are 
coDlribuling  to  a  significant 
prespawning  mortality  rate.  Previous 
evaluations  of  WDFW's 
supplementation  program  have  shown 
about  a  four^to-ooe  survival  advantage 
for  fish  reared  in  the  hatchery  as 


compared  to  natural  pnxluction.  Based 
on  this  large  survival  advantage,  and  the 
fact  that  natural  production  has  been  at 
less  than  replacement  levels  in  recent 
years,  the  requested  level  of  adult  take, 
and  any  subsequent  artiScially- 
propegated  progeny  production  of  these 
hah,  will  serve  to  perpetuate  the  ESA- 
listed  species.  Modification  S  to  permit 
848  is  requested  for  the  duration  of  the 
permit  Permit  848  expires  on  March  31. 
1998. 

Those  indlviduala  requesting  a 
hearing  (see  AOOWSaca)  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  application  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Asaistant 
Administrator  for  Fisheries.  NOAA.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Dated:  ]uljr  15, 1996. 
Raoeft  C  Zloan, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Hesounxs,  National 
Marine  Fisheries  Service. 
(PR  Doc.  96-18306  Filed  7-18-96:  8:45  am) 


Paunt  and  Ttadamaffc  Offlea 

Subcniaalon  for  0MB  Ravlaw; 
ConacUon 

In  document  96-17449  appearing  on 
page  36025  in  the  issues  of  Tuesday. 
July  9, 1996,  make  the  following 
correction: 

In  column  1,  in  the  heading,  "Office 
of  the  Secretary"  should  read  "Patent 
and  Tiademaik  Office". 

Dated:  July  tS,  1996. 


Acting  Departmental  Forms  Qeamnce 

Officer,  Office  of  Management  and 

OrgatUxatiorL 

IFR  DDC  96-18370  Filed  7-18-96: 8:45  am) 


OEPARTMBIT  OF  DEFENSE 
Pfopoaad  CollauUonj  CofiMnant 


aqbicy:  Department  of  Defense  (DoD^. 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collect!  on  requirement 

SUMIARY:  In  compliance  with  Section 
350e(c)(2KA)  of  Pub.  L.  104-13,  the 
Paperwork  Reduction  Act  of  1995,  DoD 
announces  the  proposed  extension  of  a 
public  information  collection  and  seeks 
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public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (dl  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
This  information  collection  requirement 
is  currently  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  uae 
through  December  31, 1996.  DoD 
proposes  that  OMB  extend  its  approval 
for  use  through  December  31, 1999. 
MTEK  Consideiatitm  will  be  given  to  all 
commmts  received  by  Seplamber  17, 
1996. 

ADOnEBSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Debnse  Acquisition  Regulations 
Coimdl,  Attn:  Mr.  Rick  Layser, 
PDUSD(AftT)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington, 
D.C.  20301-3062.  Telefax  number  (703) 
602^350.  Please  cite  C»ffl  Control 
NundMT  0704-0250  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHiR  WFORMATION  CONTACT: 
Mr.  Rick  Layser,  (703)  602-0131.  A  copy 
of  the  information  collection 
requirements  contained  in  the  DEARS 
text  is  available  electronically  via  the 
Internet  at:  http://www.dtic.mil/dbr8/ 

A  copy  of  the  information  collection 
requirements  contained  in  associated 
forms  is  available  electrtmically  via  the 
Internet  at:  http://webl.whs.osd.mil/ 
diorhome,htm 

Paper  copies  of  the  information 
collection  requirements  may  be 
obtained  hom  Mr.  Rick  Layser, 
PDUSD(A*T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington, 
D.C.  20301-3062. 

Title,  Associated  Forms,  and 
Associated  OMB  Control  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  242,  Contract 
Administration,  and  related  clauses  in 
DFARS  252:  DD  Forms  375,  Production 
Progress  Report,  375C,  Production 
Progress  Report  (Continuation),  and 
1659,  Application  for  U.S.  Government 
Shipping  Documentation/Instructions; 
OMB  Control  Number  0704-0250. 

Needs  and  Uses:  This  collection 
requirement  supporting  the 
administration  of  contracts  is  used  for 
the  following  purposes: 


a.  The  information  raquirad  by 
DFARS  242.11 ,  and  submitted  on  DD 
Forms  375  and  375C,  is  used  by  the 
contract  administration  office  to 
determine  contractor  progress  and  to 
identify  any  foctors  that  may  delay 
perfonnance. 

b.  The  information  required  by 
DFARS  252.242-7003  and  submitted  oa 
OD  Form  1659,  Application  for  U.S. 
Government  Shipping  Documentation/ 
Instructions,  is  used  by  the  contract 
administration  office  or  the 
transportation  officer  in  providing  U.S. 
Government  bills  of  lading  to 
contractors. 

c.  The  informatian  collected  as  a 
resuh  of  the  requirement  in  DFARS 
242.73  is  used  by  the  Administrative 
Contracting  Officer  to  determine  the 
reasonableness  of  insurance/pension 
costs  in  Government  contracts. 

d.  The  information  collected  as  a 
result  of  the  requirement  in  DFARS 
252.242-7004  is  used  by  contracting 
officers  to  determine  if  contractors* 
Material  Management  and  Accounting 
Systems  conform  with  established  Oi^ 
standards. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  204,625. 

Number  of  Respondents:  159,425. 

Responses  per  Respondent 
Approximately  1. 

Annual  Responset:  191,225. 

Average  Burden  per  Response:  1  hour. 

Frequency:  On  occasion. 

aUFPLEMBITARV  ItVORMATION: 

Summary  ofliiformatiaa  Collection 

The  information  collection  includes 
the  requirements  relating  to  DFARS  Part 
242,  Contract  Administration. 

a.  DFARS  242.11  requires  DoD 
contract  administration  personnel  to 
conduct  production  reviews  to 
determine  contractor  progress  and  to 
identify  any  factors  that  may  delay 
performance.  Contractors  are  required  to 
support  the  reviews  and  to  subniit 
production  progress  reports. 

b.  DFARS  242.1404-2-70(b) 
prescribes  use  of  the  clause  at  DFARS 
252.242-7003,  Application  for  U.S. 
Government  Shipping  Documentation/ 
Instructions,  which  requires  contractore 
to  request  Government  bills  of  lading. 

c.  DFARS  242.73  describes  the 
requirements  for  conducting  a 
Contractor  Insurance/Pensitm  review. 
Contractora  are  required  to  provide 
documentation  to  support  the  reviews. 

d.  DFARS  252.242-7004  requires 
contractors  to  establish  and  maintain  a 
material  management  and  accounting 


system.  Contracton  are  requirad  to 

dlaclosa  and  demonstrate  thair  syatams. 

MttelaP.hmMi. 

Executive  Editor,  D^mseAcqulsitkai 

Regulations  Council. 

IFR  Doc  96-18433  Piled  7-18-a«:  8.45  ml 


Ppopoaad  CoflacUofi!  Conmant 


aobicy:  Department  of  Dehnse  (DoD). 
ACTION:  Notice  and  request  for 
coaunents  regarding  a  proposed 
extension  of  an  appiovad  informatioa 
collection  requirement 

SIWMARV:  In  compUance  with  Section 
3506(c)(2)(A)  of  Pub.  L  104-13,  the 
Paperwork  Reduction  Act  of  1995,  DoD 
announces  the  proposed  extension  of  s 
public  information  collection  and  sedu 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  coliectiaD  of 
information  is  necessary  for  the  propor 
perfonnance  of  the  functions  of  DOD, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  informatian  collection;  (c) 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
othar  fonns  of  information  technology. 
This  information  collection  is  currently 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  for  uae  through 
December  31, 1996.  DoD  proposes  that 
OtJIB  extend  its  approval  for  use 
through  December  31, 1999. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  17, 
1996. 

AOOREaSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Defense  Acquisition  Reguladons 
Council.  Attn:  Mr.  Rick  Layiwr,  PDUSD 
(AAT)  DP  (DAR),  Regulations  Council, 
Attn:  Mr.  Rick  Layser,  PDUSD  (A4T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington.  D.C.  20301- 
3062.  Telefax  number  (703)  602-0350. 
Pleese  cite  OMB  Control  Number  0704- 
0246  in  all  correspondence  related  to 
this  issue. 

FOR  FUmieR  MFORMATMN  CONTACT: 
Mr.  Rick  Layser.  (703)  602-0131.  A  copy 
of  the  information  collection 
requirements  contained  in  the  DFARS 
text  is  available  electronically  via  the 
Internet  at:  http;//www.dtic.mil/d&n/. 
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A  copy  of  the  infonnation  collection 
requiraments  contained  in  associated 
fbnns  is  available  electianically  via  the 
Internet  at:  http://webl.wht.oad.niil/ 
diorhome.htm. 

Paper  copies  of  the  information 
collection  requirements  may  be 
obtained  from  Mr.  Rick  Layser,  PDUSD 
(AJtT)  DP  (DAR),  IMD  30139.  3062 
Deianae  Pentagon,  Washington.  D.C 
20301-3062. 

Tide,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  (DPARSl  Part  245, 
Government  Property,  and  related 
clauses  in  DFARS  2S2:  DD  Forms  1149, 
Requisition  and  Invoice/Shipping 
Document,  1342,  Property  Record,  1419, 
Industrial  Plant  Equipment  Requisition, 
1637,  Notice  of  Acceptance  of  Inventory 
Schedules,  1639.  Scrap  Warranty,  1640. 
Request  for  Plant  Clearance,  and  1682. 
Property  in  the  Custody  of  Contracton: 
OMB  Control  Number  0704-0246. 

Needs  and  Uses:  This  collection 
concerns  requirements  supporting 
Government  property  provided  to 
contractors,  contractor  use  and 
management  of  Government  property, 
and  reporting,  redistribution,  and 
disposal  of  contractor  inventory.  The 
information  generated  by  the 
requirements  of  this  collection  is  used 
by  contractors,  property  administrators, 
and  contracting  ofBcers  to  maintain 
Government-furnished  property  records 
and  material  inspection,  shipping,  and 
receiving  reports. 

Affected  Public:  Business  or  other  for- 
profit  and  not-fbrprofit  institutions. 

Annual  Burden  Hours:  32,690. 

Number  of  Respondents:  14,890. 

Besponses  per  Respondent: 
Approximately  3. 

Annual  Responses:  43,617. 

Average  Burden  per  Response:  1.2 
hours. 

Frequency:  On  occasion. 

SUPPLaiBfTARY  MFOMMTION: 
Smnnury  of  Informatian  Collection 

This  requirement  provides  for  the 
collection  of  information  related  to 
providing  Government  property  to 
contractors:  contiBctor  use  and 
management  of  Govemmenrpfoperty; 
and  reporting,  redistribution,  and 
disposal  of  contractor  inventory.  This 
information  collection  covers  the 
requirements  relating  to  DFARS  Part 
245,  and  related  clauses  and  forms: 

a.  DFARS  245.302-l(b)(l)(A)/i; 
requires  contractors  to  submit  DD  Form 
1419  to  the  Defense  Industrial  Plant 
Equipment  Center  to  ascertain  whether 
exigting  reallocable  Govenunentowned 
facilities  can  be  used. 


b.  DFARS  245.302-l(b)(l)CB)  requires 
contracton  to  submit  requests  for 
proposed  acquisition  of  Automatic  Data 
Processing  Equipment  (ADfE)  through 
the  Admlniatrative  Contracting  Officer. 

c  DFA8S  245.405(1)  reqiiires 
contracton  to  obtain  Government 
approval  to  uae  Govamment  production 
and  research  property  on  won  for 
foreign  governments  and  international 
organizations. 

d.  DFARS  245.407(a)(iv)  requires 
contracton  to  submit  requests  for  non- 
Govemment  use  of  Industrial  Plant 
Equipment  (IPE)  to  the  contract 
administration  office. 

e.  DFARS  245.505-5.  245.505-6,  and 
245. 606-70  require  contracton  to  use 
DD  Form  1342  (1)  to  report  Information 
concerning  IPE,  (2)  as  a  source 
doctunent  for  establishing  property 
records,  and  (3]  to  list  excess  IPE. 

f.  DFARS  245.603-70(c)  requires 
contracton  who  perform  plant  clearance 
duties  to  identify,  report  and  eiunue  that 
inventory  schedules  are  satisfactory  for 
storage  or  removal  purposes  (DD  Form 
1637). 

g.  DFARS  245.607-l(a)(i)  permits 
contracton  to  request  a  pre-inventory 
scrap  determination,  made  by  the  plant 
clearance  officer  after  an  on-site  survey, 
if  inventory  is  considered  without  value 
except  for  scrap. 

h.  DFARS  245.7101-2  permits 
contracton  to  use  DD  Form  1149  far 
transCsn  and  donations  of  excess  or 
surplus  contractor  inventory. 

i.  DFARS  245.7101-4  requires 
contracton  to  use  DD  Form  1640  to 
request  plant  clearance  assistance  or  to 
transfer  plant  clearance. 

j.  DFARS  245.7303  and  245.7304 
require  contracton  to  use  Invitations  for 
Bid  to  dispose  of  excess  surplus 
property. 

k.  DFARS  245.7308(a)  requires  certain 
information  to  be  sent  to  the  Department 
of  Justice  and  the  General  Services 
Administration  when  contractor 
inventory,  with  a  lair  market  value  of  $3 
million  or  more,  or  any  patents, 
processes,  techniques  or  inventions, 
regardless  of  coet,  are  sold  or  otherwise 
disposed  of 

1.  DFARS  245.7310-7  requires  the 
purchaser  of  scrap  to  represent  and 
warrant  that  the  property  will  be  used 
only  as  scrap  PD  Form  1639). 

m.  DFARS  252.245-7001  requires 
contracton  to  provide  an  annual  report 
for  contracts  with  Govmnment  property 
(DD  Form  1662), 
tP.I 
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aobkt:  Advisory  Group  oo  Elecban 
Devices,  Department  of  Defense. 
ACTKM:  Notice. 


':  Working  Group  C  (Electro- 
OpUcs)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  aimoimces  a 
closed  session  meeting. 
DATE8:  The  meeting  will  be  held  at  9 
a.m.,  Tuesday,  August.  13, 1996. 
AOO««SSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington.  VA  22202. 
FOR  RMTHER  WTOnMATIpW  OONTACT: 
Elise  Rabin,  AGED  Secretariat.  1745 
JeBiirsoa  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

auPfitMcmAfn  mpommtion:  The 

mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devicea. 

Titte  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industiry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detecton  and  lasera. 
The  review  will  include  details  of 
classified  defense  pnwams  throughout. 

In  accordance  with  Section  10(a)  of 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  10(d)  (1994)),  it  has  been 
determiiied  that  this  Advisory  Group 
meeting  concerns  matten  listed  5  U.S.C 
552b(c)(l)  (1994),  and  tiiat  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated'  luly  IS,  19«6. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense, 

(PR  Doc  96-18288  Piled  7-18-96: 8:45  am] 
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Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

IFR  Doc  S6-18434  Filed  7-18-96: 8:45  ami 
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summary:  The  DoD  Advisory  Croup  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday.  July  24, 1906. 
A0ORES8ES:  The  meeting  will  be  held  at 
Pahsades  Institute  for  Research 
Services,  1 745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  MF0RMATK9N  CONTACT:  Mr. 
Eliot  Cohen.  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPMafKNTARV  MFORMATMN:  The 
mission  of  the  Advisory  Ooup  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director. 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  eHiective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

Tne  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasen. 
The  review  will  include  details  of 
classified  defense  pro-ams  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (S 
U.S.C.  App.  10(d)  (1994)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matten  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  Uiat 
accordingly,  this  meeting  will  be  closed 
to  the  piioUc. 

Dated:)uly  15, 1996. 
LM-Bynum, 

Alternate,  OSD  Federal  Register  Liaison 
Officer,  Deportment  ofDefonse. 
IFR  Doc.  96-18289  Filed  7-18-96;  8:45  ami 
■mn  COM  tidi  »i  M 


DATES:  The  meeting  will  be  held  at 
0900,  Thureday,  July  25, 1996. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gelnovatch,  AGED  Secretarial, 
1745  Jefferson  Davis  Highway,  Crystal 
Square  Four,  Suite  500.  Arlington, 
Viiginia  22202. 

SUPPt-EMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  PDR&E).  and 
through  the  DDR4E  to  the  Director, 
Advanced  Research  Projects  Agency 
(ARPA)  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
prwram  in  the  area  of  electron  devices. 

Tne  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  univenities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave'devices.  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended,  (5 
U.S.C.  App.  10(d)  (1994)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matten  listed  in  5 
U.S.C.  5S2b<c)(l)  (1994).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public 

Dalsd:  July  IS,  1996. 
L3f.  BjfBuu, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc  96-18290  Filed  7-18-96: 8:4S  ami 


MssBng oflho DOD Advlooffy Qroup on    Dsfsnis^Sdlsiico BoidTwIt Fofos on 


AOBtCY:  Advisory  Group  on  Electron 
Devicea,  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Croup  on 
Electron  Devices  (AGED)  aimounces  a 
'cloaed  session  meeting. 


MsnsQsnisnt;  Nottco  of  AcMsofy 
ConMiUtlM  MeoUng 

SUWIAHY:  The  Defense  Science  Board 
Task  Force  on  Military  Personnel 
Information  Management  will  meet  in 
open  session  on  July  29.  1996  at  the 
Sheraton,  1800  Jefferson  Davis  Highway, 
Crystal  City,  Arlington,  Virginia.  ^ 


The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matten  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Ms.  Norma  St. 
Clair  at  (703)  696-8710. 

Dated:  )uly  IS,  1996. 
I~M.Byaaai, 

Alternate  OSD  Federal  Register  Uaisan 
Ofpcer,  Department  of  Defense 
[PR  Doc  96-18291  Filed  7-18-96:  B:4S  ami 
■aUMQ  OOOC  iMe-#4-H 


Rovlaad  Non-Foraign 
DtamRatsa 

AOaiCY:  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
DoD. 

ACTION:  Notice  of  Revised  Non-Foreign 
Overseas  Per  Diem  Rates. 

SUMMARY:  The  Per  Diem,  Travel  end 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  189.  This  bulletin  lists 
revisions  in  per  diem  rates  prescribed 
for  U.S.  Government  employees  for 
official  travel  in  Alaska,  Hawaii,  Puerto 
Rico,  the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  189  is  being  published 
in  the  Federal  Register  to  assure  that 
travelen  are  paid  per  diem  at  the  most 
current  rates. 

EFTECTTVE  DATE:  August  1, 1996. 

SUPFlEMBfTARY  MFORMATKM:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  188. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
KsgiMar  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  estabUshmenta 
outside  the  Departmient  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office. 
The  text  of  the  Bulletin  follows: 
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MAXIMUM  PER  DIEM  RATES   FOR  OFFICIAL  TRAVEL  IN  ALASKA,    HAWAII,    THE 
CXXMnWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS   OF  THE  UNITED   STATES   BY   FEDERAL   GOVERNMENT   CIVILIAN 
EMPLOYEES 


MAXDiOM 

MAXIMUM 

LODGING 

MCIE 

PER  DlBi 

EFFECTIVE 

UXIALITY 

AMCXmr 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

ALASKA: 

ADAK 

$  10 

$  34 

$  44 

10-01-91 

ANAKTUVUK  PASS 

83 

57 

140 

12-01-90 

ANCHORAGE 

05-05—09-30 

147 

70 

217 

05-05-96 

10-01—05-04 

76 

64 

140 

05-01-96 

AMIAK 

73 

36 

109 

07-01-91 

ATQASUK 

129 

86 

215 

12-01-90 

BARRCW 

110 

76 

186 

03-01-96 

BETHEL 

84 

54 

138 

05-01-96 

SETTLES 

65 

45 

110 

12-01-90 

COLD  BAY 

110 

54 

164 

07-01-93 

C0LDFX30T 

95 

59 

154 

10-01-92 

CORDOVA 

74 

76 

150 

03-01-96 

CRAIG 

05-01—08-31 

97 

96 

193 

05-01-96 

09-01—04-30 

75 

94 

169 

03-01-96 

DENALI  NATIONAL  PARK 

113 

68 

181 

05-01-94 

DILLINGHAM 

85 

64 

149 

11-01-93 

DUTCH  HARBOR-UNALASKA 

110 

77 

187 

08-01-96 

EIELSQN  AFB 

05-15—09-15 

112 

.   59 

171 

05-15-96 

09-16—05-14 

70 

55 

125 

03-01-96 

EUfENDORF  AFB 

• 

05-05—09-30 

147 

70 

217 

05-05-96 

10-01—05-04 

76 

64 

140 

05-01-96 

EMMONAK 

62 

61 

123 

10-01-93 

FAIRBANKS 

05-15—09-15 

112 

.  59 

171 

05-15-96 

09-16—05-14 

70 

55 

125 

03-01-96 

FALSE  PASS 

80 

37 

117 

06-01-91 

FT.  RICHARDSON 

05-05—09-30 

147 

70 

217 

05-05-96 

10-01—05-04 

76 

64 

140 

05-01-96 

FT.  HAINWRIGHT 

05-15—09-15 

112 

59 

171   • 

05-15-96 

09-16—05-14 

70 

55 

125 

03-01-96 

GUSTAVUS 

70 

62 

132 

03-01-96 

HOMER 

05-01—09-30 

115 

ee 

183 

05-01-96 

10-01—04-30 

90 

65 

155 

03-01-96 

JUNEAU 

05-01—09-30 

$  89 

$  82 

$171 

05-01-96 

10-01—04-30 

78 

80 

158 

03-01-96 

KATMAI  NATIONAL  PARK 

89 

59 

148 

12-01-90 

KENAI-SOLOOTNA 

05-01—09-30 

109 

74 

183 

05-01-96 

10-01—04-30 

76 

71 

147 

03-01-96  . 
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MAXIMUM 

MAXIMUM 

LODGING 

M4IE 

PER  DIBf 

EFFECTIVE 

■  LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

=   (C) 

ALASKA:  (CONT'D) 

KETCHIKAN 

- 

05-16—09-15 

86 

72 

158 

05-16-96 

09-16—05-15. 

.73 

70 

143 

03-01-96 

KING  COVE 

85 

69 

154 

03-01-96 

KING  SAIMOM 

77 

68 

145 

03-01-96 

KLAMOCK 

05-01—08-31 

97   . 

96 

193 

05-01-96 

09-01—04-30 

75 

94 

169 

03-01-96 

KODIAK 

79 

68 

147 

03-01-96 

KOTZEBUE 

.  133 

87 

220 

05-01-93 

KUPARUK  OILFIELD 

75 

52 

127 

12-01-90 

METLAKATLA 

06-01—10-01 

95 

58 

153 

06-01-94 

10-02—05-31 

72 

56 

128 

02-01-94 

MURPHY  DOME 

' 

05-15—09-15 

112 

59 

171 

05-15-96 

09-16—05-14 

70 

55 

125 

03-01-96 

NELS<»(  LAGOON 

102 

39 

141 

06-01-91 

NOATAK 

133 

87 

220 

05-01-93 

NOIE 

86 

67 

153 

05-01-96 

NOORVIK 

133 

87 

220 

05-01-93 

PETERSBURG 

77 

62 

139 

03-01-96 

POINT  HOPE 

99 

61 

160 

12-01-90 

POINT  LAY 

106 

73 

179 

12-01-90 

PRUDHOE  BAY-DEADHORSE 

73 

60 

133 

11-01-93 

SAND  POINT 

64 

67 

131 

08-01-94 

SENARD 

^ 

05-16—08-31  - 

115 

■  60 

175 

05-16-96 

09-01—05-15 

83 

57 

140 

03-01-96 

SHUNGNAK 

133 

87 

220 

05-01-93 

SITKA-MT.  EDGECOMBE 

04-01—10-31 

94 

58 

152 

04-01-96 

11-01—03-31 

83 

57 

140 

03-01-96 

SKAGHAY 

05-16—09-15 

8« 

72 

158 

05-16-96 

09-16—05-15 

73 

70 

143 

03-01-96 

SPRUCE  CAPE 

79 

68 

147 

03-01-96 

ST.  GEORGE 

100 

39 

139 

06-01-91 

ST.  MARY'S 

77 

59 

136 

06-01-93 

ST.  PAUL  ISLAND 

62 

63 

125 

10-01-93 

TANANA 

86 

67 

153 

05-01-96 

TOK 

05-01—09-30 

70 

51 

121 

05-01-96 

10-01—04-30 

50 

49 

99 

03-01-96 

UMIAT 

97 

63 

160 

12-01-90 

VALDES 

05-01—09-14 

99 

66 

165 

05-01-96 

09-15—04-30 

83 

64 

147 

03-01-96 

WAIKWRIGHT 

90 

'  75 

165 

12-01-90 
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MAXIMUM 

MAXIMUM 

LODGING 

MCIE 

PER  DIEM 

EFFECTIVE 

UXALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

NALKER  LAIS 

82 

54 

136 

12-01-90 

NIUSNGELL 

05-16—09-15 

86 

72 

158 

05-16-96 

13 

70 

143 

03-01-96 

YAKOTAT 

■J7 

58 

135 

11-01-93 

OTHER 

CO 

56 

116 

03-01-96 

AMERICAN  SAMOA 

73 

48 

121 

11-01-94 

GUAM 

190 

85 

275 

05-01-96 

HANAII: 

ISIAND  OF  HARAII:  HZIO 

74 

60 

134 

07-01-96 

ISLAND  OF  HANAII:  OTHER 

IDS 

63 

168 

07-01-96 

ISLMID  OF  nnAi 

114 

75 

189 

07-01-96 

ISLAND  OF  XURE 

10 

8 

18 

07-01-96 

ISLAND  OF  MADI 

04-16—12-14 

100 

63 

163 

07-01-96 

12-15—04-15 

113 

65 

178 

07-01-96 

ISLAND  OF  QAHU 

110 

70 

180 

07-01-96 

OTHER 

79 

62 

141 

06-01-93 

JOHNSTON  ATOLL 

22 

24 

46 

07-01-96 

MIDIIAY  ISLANDS 

10 

8 

18 

07-01-96 

NORTHERN  MARIANA  ISLANDS: 

ROTA 

83 

90 

173 

05-01-96 

SAIPAN 

138 

89 

227 

05-01-96 

TINIAN 

61 

72 

133 

06-01-95 

OTHER 

20 

13 

33 

12-01-90 

PUERTO  R1CX>: 

BAnMON 

04-16—12-23 

96 

65 

161 

11-01-95 

12-24—04-15 

130 

70 

200 

12-24-95 

CAROLINA 

04-16—12-23 

96 

65 

161 

11-01-95 

12-24—04-15 

130 

70 

200 

12-24-95 

FAJAROO  (INCL  H:EIBA,  LUQUILLO  AND  HOMACAO) 

04-16—12-10 

6S 

52 

117 

10-01-93 

12-11—04-15 

110 

52 

162 

12-11-93 

FT.  BUCHANAN  (INCL  GSA  SERV  CTR,  GUAYNABO) 

04-16—12-23 

96 

65 

161 

11-01-95 

12-24—04-15 

130 

70 

200 

12-24-95 

MAXAGUBZ 

93 

70 

163 

11-01-95 

PONCE 

107 

64 

171 

11-01-95 

ROOSEVELT  ROADS 

04-16—12-10 

65 

52 

117 

10-01-93 

12-11—04-15 

110 

52 

162 

12-11-93 

SABANA  SECA 

04-16—12-23- 

96 

65 

161 

11-01-95 

12-24—04-15 

130 

70 

200 

12-24-95 

SAN  JUAN  (INCL  SAN  JUAN 

COAST  GUARD  UNITS) 

" 

04-16—12-23 

96 

65 

161 

11-01-95 

12-24—04-15 

130 

70 

200 

12-24-95 

OTHER 

75 

52 

127 

11-01-95 

(Bulletin  No.   189) 
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Daiad:  July  IS,  1986. 


AltanateOSD  Federal  Bedsit  Uaitott 
Officer,  Department  of  D^erae. 


LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    +    (B) 

-   (C) 

VIRGIN  ISLANDS  OF  THE  U.S.: 

ST.  CROIX 

127 

78 

205 

08-01-96 

ST.  JOHN 

04-16—12-21 

242 

89 

331 

08-01-96 

12-22—04-15 

391 

100 

491 

08-01-96 

ST.  THOMAS 

04-12—12-15 

168 

93 

261 

08-01-96 

12-16-.-04-11 

268 

103 

371 

08-01-96 

HAKE  ISLAND 

30 

25 

55 

10-01-94 

ALL  OTHER  LOCALITIES 

20 

13 

33 

12-01-90 

VR  Doc  g6-U2S7  Filed  7-18-06;  8:4S  iml 
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Cotp»  ot  Englnwri 

CoasW  EnglnMring  RMaweh  Board 
(COW) 

aobict:  U.S.  Army  Corps  of  EnginaerB. 
DoD. 

ACnOM:  Notice  of  meating. 


:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Dates  of  Meeting:  Avgast  20-23, 1996. 

Place:  U.S.  Army  Engineer  Waterways 
Experiment  Station,  Coastal  Engineering 
Research  Center,  Vicksburg,  Mississippi. 

Time:  8:30  a.m.  to  4:30  pjo.  (August 
20, 1996);  8:30  a.m.  to  5:00  p.m.  (August 
21, 1996):  8:30  a.m.  to  5  p.m.  (August 
22,  1996);  8:30  a.m.  to  10:30  ajn. 
(August  23, 1996). 

PM  RumcR  mmmtmoH  contact: 

Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to 
Colonel  Bruce  K.  Howard,  Executive 
Secretary,  Coastal  Engineering  Research 
Board,  U.S.  Army  Engineer  Waterways 
Experiment  Station.  3909  Halls  Ferry 
Road,  Vicksburg,  Mississippi  39180- 
6199. 

SUFfiaBir  AHY  MFOMMTION: 

Propoaad  Agenda 

The  1997  Coastal  Engineering 
Program  Review  is  to  be  held  August 
20-23, 1996.  On  Monday,  August  20, 
there  will  be  a  review  of  work  units 
concerning  coastal  navigation  and  storm 
damage  reduction,  coastal  navigation 
hydrodynamics,  coastal  sedimentation 
and  dredging,  and  coastal  structure 
evaluation  and  design.  On  Wednesday, 
August  21,  there  will  be  demonstrations 
and  presentations  concerning  the 
CoasUl  Field  Research  Facility,  Coastal 
Field  Data  Collection  Program,  and 
Monitoring  Coastal  Navigation  Projects 
Program.  On  Thursday,  August  22, 
nominations  on  Monitoring  Coastal 
Navigation  Projects  will  be  presented 
and  presentations  on  the  Coastal  Inlets 
Research  Prx>gram  will  be  discussed.  On 
Friday,  August  23,  there  will  be  a  wrap- 
up. 

This  meeting  is  open  to  the  public, 
but  since  seating  capacity  of  the  meeting 
room  is  limited,  advanced  notice  of 
intent  to  attend,  although  not  required, 
is  requested  io  order  to  assure  adequate 


arrangements  for  thoaa  wiahing  to 

attend. 

■race  K.  Hawafd. 

Cahael.  Corpt  ofBngineen  Executive 

SecnUay. 

IFR  Doc  96-18458  Piled  7-18-46: 8:4S  am) 


DEPARTMBa  Of  ENEROY 
Ptiyaioal  Optica  DmIcm 

AO0ICY:  Office  of  the  General  Counsel, 
Department  of  Energy. 
action:  Notice  of  intent  to  grant 
exclusive  patent  license. 

summary:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Physical  Optics 
Devices,  of  Santa  Fe,  New  Mexico,  an 
exclusive  license  to  practice  the 
inventions  described  in  U.S.  Patent  No. 
5,029.528,  entitled  "FIBEROPTIC 
MOUNTED  LASER  DRIVEN  FLYER 
PLATES,"  and  No.  5,046,423,  entitled 
"LASER-DRIVEN  FLYER  PLATE."  The 
inventions  are  owned  by  the  United 
States  of  America,  as  represented  by  the 
Department  of  Energy  (DOE). 
DATES:  Written  comments  or 
nonexclusive  license  applicatioru  are  to 
be  received  at  the  address  listed  below 
no  later  than  September  17. 1996. 
AOOfleSSES:  OfSce  of  the  Assistant 
General  Counsel  for  Technology 
Transfer  and  Intellectual  Property,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  S.W., 
Washington.  D.C.  20585. 
FOn  FURTHER  MRXaaATKN:  )ohn  T. 
Lucas,  Office  of  the  Assistant  General 
Oiunsel  for  Technology  Transfer  and 
Intellectual  Property,  U.S.  Department 
of  Energy,  Forrestal  Building,  Room  6F- 
067, 1000  Independence  Avenue,  S.W., 
Washington,  D.C  20S85;  Telephone 
(202)  586-2939.' 

SUPPLEICITAHY  MK)MUTION:  35  U.S.C. 
209(c)  provides  the  Department  with 
authority  to  grant  exclusive  or  partially 
exclusive  licenses  in  Department-owned 
inventions,  where  a  determination  can 
be  made,  among  other  things,  that  the 
desired  practical  application  of  the 
inventions  has  not  been  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  nonexclusive  license.  The 
statute  and  implementing  regulations 
(37  C.F.R.  404)  require  that  the 
necessary  determinations  be  made  after 
public  notice  and  opportunity  for  filing 
written  objections.  Physical  Optics 
Devices,  of  Santa  Fe,  New  Mexico,  has 
applied  for  an  exclusive  license  to 
practice  the  inventions  embodied  in 
U.S.  Patent  No.  S.029.528  and  No. 
5.046.423.  and  has  a  plan  for 


commercialization  of  the  inventions. 
The  inventions  consist  generally  of  so- 
called  "flyer  plates,"  metal  foil  material 
accelerated  by  a  focused  laser  beam, 
which  first  converts  a  layer  of  foil  to  a 
plasma  which  accelerates  a  layer  of  the 
metal  foil  toward  a  target.  One  of  the 
patents  incorporates  optical  fibers  to 
enhance  flexibility  of  operatioa. 

The  proposed  hcense  will  be 
exclusive  as  deemed  appropriate, 
subject  to  a  license  and  other  rights 
retained  by  the  U.S.  C^vemment.  and 
subject  to  a  negotiated  royalty  and  other 
terms  and  conditions. 

DOE  intends  to  grant  the  license, 
upon  a  final  determination  in 
accordance  with  35  U.S.C.  209(c). 
unless  within  60  days  of  this  notice  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property,  Department  of  Energy, 
Washington,  DC.  20585  receives  in 
writing  any  of  the  following,  together 
with  supporting  documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
licenae  to  the  invention,  in  which 
applicant  states  that  he  already  has 
brought  the  inventions  to  practical 
application  or  is  likely  to  bring  the 
inventions  to  practical  application 
expeditiously.  The  Department  will 
review  all  timely  written  responses  to 
this  notice,  and  will  grant  the  Ucense  if, 
after  expiration  of  the  60-day  notice 
period,  and  after  consideration  of  any 
written  responses  to  this  notice,  a 
determiiution  is  made,  in  accordance 
with  35  U.S.C.  209(c).  that  the  licenae 
grant  is  in  the  public  Interest 

Issued  in  Washington.  D.C,  on  July  IS. 
1996. 

AgMS  P.  Dover. 

DepulyCenemI  Coaiueljbr  Technology 
Tmnafer  and  Procurement. 
(FR  Doc  96-18345  Filed  7-18-96;  8:45  ami 
■ma  eoea  nw  »i-» 


Fadaral  Enaigy  RaguMofy 
Commiaalofi 

CNG  Tranamiaalon  CoipofaUon;  Notica 
of  Raquaal  Undar  Biankal 
Authortzatton 

July  IS,  1996. 

Take  notice  that  on  July  11, 1996. 
CNG  Transmission  Corporation  (CXG). 
445  West  Main  Street,  Qarksburg,  West 
Virginia  26301,  Bled  in  Docket  No. 
CP96-635-000  a  request  pursuant  to 
§S  157.205  and  157.211  of  the 
Commission's  Regulatioiis  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
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157.211)  for  authorization  to  upgrade 
the  existing  Johnsonburg  Measuring  and 
Regulation  Station  (lohnsonburg  M&R 
Station)  in  Elk  Ounly.  Pennsylvania 
under  CNG's  blanket  certificate  issued 
in  Docket  No.  CP82-537-000  pursuant 
to  Section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CNG  stales  that  the  upgraded 
Johnsonburg  M&R  Station  will  serve  as 
an  upgraded  delivery  point  to  Hanley 
and  Bird,  Inc.  (Hanley).  a  local 
distribution  company,  for  delivery  of  up 
to  14.000  Dth  of  natural  gas  per  day. 
OIG  states  that  Hanley  will  utilize  these 
volumes  for  re-delivery  to  Willamette 
Industries,  Inc's  (Willamette)  existing 
paper  plant  near  the  town  of 
Johnsonburg,  Peimsylvania.  CNG  states 
that  Hanley  and  Willamette  will  be 
making  arrangements  to  transport  the 
14.000  Dth  per  day  on  an  intenuptible 
or  capacity  release  basis  on  CNG's 
interstate  pipeline  system. 

CNG  further  states  that  the  upgrade  is 
necessary  to  deliver  Henley's  and 
WiUiamette's  gas  because  of  the 
deterioration  of  the  facilities  at  the 
existing  Johnsonburg  M&R  Station.  CNG 
states  that  the  upgrade  would  consist  of 
a  new  heater,  control  valves,  SCADA 
equipment,  M&R  piping  and  valves  and 
buildings-st  the  point  of  interconnection 
with  CNG's  Line  20.  CNG  states  that  the 
maximum  daily  design  capacity  of  the 
upgraded  Johnsonburg  M&R  Station  will 
be  14,000  Dth  per  day. 

CNG  also  states  that  Hanley  and 
WilUamette  have  agreed  to  reimburse 
CNG  for  the  majority  of  the  costs  of  the 
upgrade,  which  are  estimated  to  be 
5250,000,  and  that  CNG  will  continue  to 
be  the  owner  of  the  Johnsonburg  M&R 
Station. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiiBctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

LoteO.CukaU, 

Secretary. 

IFR  Doc  96-18311  Filsd  7-18-96: 8:49  ami 

aujaa  oooa  tnr-ai-M 

[Doekal  Na  Cne-631-0001 

Cokimbia  Gaa  Tranamlaaion 
Corporation;  Notica  of  Raquaai  Under 
BlanlMt  Autliorizatlon 

July  IS.  1996. 

'Take  notice  that  on  July  10, 1996, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkle  Avenue, 
S£.,  Charleston.  West  Virginia  24314- 
1599,  filed  in  Docket  No.  CF96-63 1-000 
a  request  purauant  to  S$  157.205. 
157.212  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212, 157.216)  for  authorization  to 
modify  a  point  of  delivery  to 
Commonwealth  Gas  Services,  Inc. 
(Commonwealth)  in  Shenandoah 
County,  Virginia  as  well  as  abandon 
certain  natiual  gas  facilities  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  tbe  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  modify  the 
existing  delivery  point  to 
Commonwealth,  which  provides  service 
to  Rocco.Farm  Foods.  Columbia 
proposes  to  abandon  its  existing 
Measurement  and  Regulating  Station 
No.  804710  in  order  to  facilitate  a  new 
measurement  and  regulating  station 
constructed  by  Commonwealth. 
Columbia  would  construct  a  new  two- 
inch  lap  at  a  cost  of  approximately 
$2,000  and  would  retire  its  existing 
facilities  at  a  cost  of  approximately 
$7,000. 

Columbia  states  that  the  proposed 
facility  modification  and  abandonment 
would  nol  result  in  any  reduction, 
abandonment  or  increase  in  service  to 
the  customer.  Columbia  states  that  tbe 
maximum  daily  delivery  obligation  at 
the  subject  delivery  point  is  318  Dth. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the         

Oimmission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursnant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 


be  authorized  efiaclive  the  day  alter  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  natural  Gas  Act. 
Lak  D.  ClaaiwU, 
Seoetary- 

(FR  Doc  96-8310  Piled  7-18-96;  8:4S  ml 
auaa  coee  tnT-ti-ti 


[Dodtst  No.  EIM6-1*47-00Q| 

LS  PotMT  MaifcalinB.  UX.;  Nolioa  Of 

nimg 

July  IS,  1996. 

Take  notice  that  on  July  5, 1996.  LS 
Power  Marketing,  LLC  tendered  for 
filing  an  amendment  to  its  May  29, 
1996.  filing  submitted  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  688 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  25. 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.( 


Secrsloiy. 

IFR  Doc  96-18313  Filed  7-18-96;  8:45  ami 

aauHa  ooee  snr-ai-« 

[Doetot  Na  ER96-1S87-4Q0] 

Naw  Enavgy  Vanturaa,  inc.;  Notica  af 
HIIno 

July  15,  1996. 

Take  notice  that  New  Energy 
Ventures.  Inc.'s  earlier  filing  relied,  in 
turn,  on  the  filing  by  Tucson  Electric 
Power  Company  (Tucson)  of  an  open 
access  transmission  tariff  in  compliance 
with  Order  No.  888,  that  Tucson  made 
this  filing  on  July  9, 1996  in  Docket  No. 
OA96-140-000,  and  that  for  purposes  of 
Docket  No.  ER96-13a7-000  Tucson's 
filing  will  be  treated  as  an  amendment 
to  New  Energy  Ventura,  Inc's  eariier 
filing  in  Docket  No.  ER96-1387-000. 
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Any  person  detiring  to  be  beard  or  to 
protest  said  flling  ahould  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  OiC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  Hied  on  or  before 
luly  25, 1896.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
lamD. 


Socntaty. 

(FR  Doc  96-18312  Filed  7-18-96:  8:49  am) 

■uan  ooH  siT-ai-n 


IDoetol  No&  ER«6-iaa*-000;  ECM-1»- 
000;  aj9  48  0001 

Paeffie  Om  and  Elactrtc  Company,  San 
Dtago  Om  A  ElaeMc  Company  and 
Souttiani  CaWomia  Ediaan  Company; 
Noflca  of  TactmlGal  Confafonoa 

hlly  IS.  1996. 

Notice  is  hereby  given  that  the 
Commission  will  convene  a  technical 
conference  in  the  captioned  proceedings 
on  Thursday.  August  1. 1996.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington.  DC  20426.  The  technical 
conference  will  commence  at  9:30  a.m. 
and  will  consist  of  five  panels,  as 
outlined  on  the  Attachment  to  this 
Notice. 
Loisa 
SacTBftny. 


WSEX  CONFESENCE  AGEfffiA 

Docket  Nos.  ERgft-16e3-000,  BC96-19-000. 
ELSe-48-OOO 

Federal  Eneigy  Regulatory  Commiwion.  886 

Firat  Street,  NE..  Washington.  DC 
August  1,  1996,  9:30  am 
Introdoctioa—EUiabeth  Molar.  Chair 

Califamia  Public  UtUltlei  Commission'a 
Orders 

Cslilnniia  canunissioQers  will  present  an 
ovwisw  of  the  California  Public  Utilitias 
Commisalon  orders  requiring  restructuring  of 


the  electric  power  Industry  In  the  State  of 

C:alifamia 

Tha  HaaaraUa  P.  (kegsfy  Caoiaa. 

fVnidsnt 

The  nsasirfili  Dndd  Wib.  Feaaler. 

CommittioneT. 

Applications  of  llw  Three  Califamia  Public 

Uti  litis! 

Panelists  will  present  an  overview  of  the 
applications  mads  to  this  Commission  by  the 
Califamia  public  utilities  in  conplianoe  with 
tl>e  California  PUC  orders. 
loha  E.  Brysoa. 

Oiairman  and  Chief  Executim  Officer, 
Southern  CaUfbmla  SdJton  Company. 

Tiuaas  A.  Paga, 

Chairman  of  the  Board,  San  Diego  Gas  and 

Electric  Company. 

JiaMadas. 

Vice  Pretident  and  General  Manager, 

Transmission  Busirteas,  Pacific  Gas  and 

Electric  Company. 

Issues  of  GovemaDca  of  tile  ISO  and  Power 


Panelists  will  iddiess  the  governance  of 
the  ISO  end  power  exchange. 
The  Honorable  Cbaries  R.  tmbivcht. 

President.  California  Energy  Commission 
William  fl.  McCarley,  General  Manager.  Los 

Angeles  Dept.  of  Water  and  Power 
David  Solcol,  Chief  Execubve  Officer  and 

Chairman.  CalEnergy  Company,  Inc. 
Uoyd  Harvego,  Executive  Director, 

Transmis^n  Agency  of  Northern 

California 
Ro6ert  Finkelstein,  Attorney.  Toward  Udllty 

Rate  Normalization 
Market  I*ower  Issues 

Panelists  will  address  market  power  issues 
raised  by  the  applications. 
Paal  laekow,  Elizabeth  and  fames  Klllian 

l^otissoi  of  Economics  and  Management 

Heed.  Department  of  Economics, 

Massachusetts  Institute  of  Technology 
Michael  McDonald.  General  Manager. 

Northern  California  Power  Agency 
Keith  R.  McCme,  California  ManufiKturers 

Association 
Eric  Woychik,  Utility  Consumers  Action 

Network 
Jan  Smutny-fonea,  Executive  Director, 

Independent  Energy  Producers  Association 

Transmission  Issues 

Panelists  will  sddress  issues  leisted  to 
tnnanlssloa  sarvlcs.  including  pricing  and 
tbe  laoposed  classification  of  racilities  as 
transmtelon  and  local  distribution  for 
porpoees  of  retail  transmission. 
Steve  Keane,  Vice  President.  Enron  Capital 

and  Trade 
Ian  Sclu)ri,  General  Manager.  Sacramento 

Municipal  Utility  District 
Lee  Stewart,  Senior  Vice  PresidsnU. 

Southern  Califamia  Gas  Company 
Don  Herdocia,  Chief.  Power  Qmlracts. 

California  Department  of  Water  Resources 
fohn  Ballance,  Manager  of  Grid  Dispatch, 

Southern  California  Edison  Company 
William  W.  Hogan,  Tliomton  Bradshaw 

Professor  of  Public  Policy  and 


Management  ICennedy  School  of 
Goverrunent.  Harvard  University 

VR  Doc  98-18388  Filed  7-18-96;  8:45  am) 
■  law  OOM  snT-s«-« 


IQaekM  No.  Eme-cisa-ooq 

PECO  Enargy  Company;  Nollca  of 
nNng 

July  IS,  1996. 

Take  notice  that  on  Jime  12. 1996. 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  June  4. 1996 

with  Carolina  Power  and  Light   

Company  (CPU.)  under  PECO's  FKRC 
Electric  Tariff.  First  Tariff  Volume  Na 
4  (Tarifi).  The  Service  Agreement  adds 
CP&L  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
June  4, 1996.  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CPU.  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commisaion,  888 
First  Street  NE.,  Washington,  DC  204Z6, 
in  accordance  with  Rules  211  and  214 
of  the  Commission 's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
25, 1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  takeo,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  CaaiisU, 
SecreJoiy. 

(FR  Doc  96-16314  Piled  7-18-96: 8.-4S  ami 
aiiaw  fnm  iiii  ni  m 


(DoototNo.  EIM6-S33«-aO0| 

Soulliani  hKflana  Qas  and  ElacMc 
Company;  Notice  of  Flling 

July  15,  1996. 

Take  notice  that  on  July  5, 1996, 
Southern  Indiana  Gas  and  Electric 
Company  (Southern  Indiana),  tendered 
for  filing  an  optional  Rate  Schedule  RS2 
for  full  requirements  service  to  the 
□ties  of  Boonville,  Huntingburg, 
Fertlinand  and  Tell  City,  Indiana  under 
Rate  Schedule  FERC  Nos.  34.35,  36  and 
37,  respectively. 

Southern  Indiana  indicates  that  the 
purpose  of  this  filing  is  to  allow  the 
Cities  to  receive  service  under  an 
optional  Rate  Schedule  RS2  which 
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establishes  a  new  term,  fixes  the 
Capacity  and  Base  Energy  chai^ges  at 
present  rate  levels  for  a  five  year  period 
commencing  on  the  effective  date  of  tbe 
agreement.  Southern  Indiana  has  filed 
new  Riders  which  are  applicable  for  the 
Cities  choosing  to  take  service  under  the 
optional  Rate  Schedule  RS2  which 
allow  cities'  end-use  customers  to 
receive  incentives  and/or  bill  credits  for 
complying  with  the  provisions  of 
Southern  Indiana's  retail  rate  riders  for 
"Efficiency  Incentives"  and 
"Inlerruptible  Power". 

The  proposed  revisions  reflect  a 
desire  on  the  part  of  both  parties  to 
provide  for  the  supply  of  power  at  more 
stable  rates  and  other  provisions  to 
maximize  the  benefit  from  the 
Interconnection  of  their  systems.  Hie 
revisions  do  not  result  in  any  increase 
in  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  26, 1996,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LateaCaahail. 
Sscmtaiy. 

IFRDoC' 96-18389  Filed  7-18-96;  8:4S  ami 
■uwa  ooQi  snr-«i-M 


IPoaltNftCPM  a«9  OOm 


Taxaa  Eaatam  Tn 

vofporaDon;  Nooca  or  AppNcamn  lor 

Abandonmant 

July  IS.  1996. 

Take  notice  that  on  July  S.  1996. 
Texas  Eastern  Tranamimion  Corporation 
(Texas  Eastern),  P.O.  Box  1642, 
Houston,  Texas  77521-1642,  Bled  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
granting  permission  and  approval  to 
abandon  five  transportation  agreements 
on  file  with  the  Commission  in  its  FERC 
Gas  Tariff,  Original  Volume  No.  2.  Texas 
Eastern  states  that  this  abandonment  of 
service  is  in  the  public  interest  and  will 
have  no  effect  on  any  existing  customer. 


all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  its  appBcation,  Texas  Eastern 
requests  authorization  to  abandon  five 
transportation  agreements  (and  their 
respective  rate  schedules)  with 
Tennessee  Gas  Pipeline  Company  (Rate 
Schedule  X-100),  El  Paso  Natural  C^as 
Company  (Rate  Schedule  X-101), 
Transcontinental  Gas  Pipe  Line 
Corporation  (Rate  Schedule  X-102, 
Southern  Natural  Gas  Company  (X- 
103),  and  Florida  Gas  Transmission 
Company  (X-104).  Texas  Eastern 
entered  into  these  transportation 
agreements  to  transport  gas  purchased 
and  received  Irom  Border  Gas,  Inc. 
(Border  Gas).  Texas  Eastern  and  the 
above-named  shippers  formed  Border 
Gas  to  purchase  up  to  300,000  Mcf  per 
day  of  imported  gas  fiom  Petroleos 
Ktodcanoa  (PEMEX)  at  the  U.S.-Mexico 
border.  Texas  Eastern  states  that  PEMEX 
suspended  sales  to  Border  Gat  on 
November  1, 1984  and  has  not  offered 
to  sell  gas  to  Border  Gas  since  that  time. 
Accordingly,  no  gas  has  been 
transported  by  Texas  Eastern  under  the 
referenced  transportation  agreements. 
Texas  Eastern  also  states  that 
restructuring  imder  Order  No.  636  is 
incompatible  with  the  bundled 
merchant  service  underiying  the  Border 
Gas  project.  Texas  Eastern  states  that  no 
facilities  will  be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
5, 1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intlrvene  or  a 
protest  in  accordance  with  the 
requirementa  of  the  Commission's  Rules 
of  PracU<»  and  Piocadiue  (18  CFR 
385.211  and  385.214)  and  the 
isgulaUons  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  forther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natiu^l  Gas  Act  and  the  Commissiim's 
Rules  of  Practice  and  I*rocedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  lequiied  herein,  if  the  Commiasioo 


on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposied  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  bearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
urmecessary  for  Texas  Eastern  to  appear 
or  to  be  represented  at  tbe  hearing. 
Lois  D.  CasheU. 
Secretary. 

IFR  Doc  96-18309  Filed  7-18-96:  8:45  ami 
■aiMO  OODS  frtr-tM* 


(Doctat  Na  BIW-2241-0001 

TMckatan  Qrimm  Buigum,  Inc.;  NcMoa 
ofFHIno 

July  IS.  1996. 

Take  notice  that  on  June  26, 1996, 
Thicksten  Grimm  Burgum,  Inc., 
tendered  for  filing  an  application  for 
Blanket  Authorizations,  Certain 
Waivers,  and  Order  approving  Rale 
Schedule. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Ihractice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  26, 1996.  Protests  will  be 
considered  by  the  Cknnmissitm  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  an  available  for  public 
inspection. 
Lata  D.I 


Sacrstoiy. 

(PR  Doc  96-18315  Filed  7-18-86;  8:45  ami 

■UMQ  oooa  snT-M-M 

(Pniset  Na  5276-038  Nn«  Vang 

Wagaia  Mohawk  rower  Corp  Norltiam 
ElaeMc  Powar  Co.,  L.P.;  NoUca  of 
AvalabWIy  of  Envtronmanlal 


July  IS,  1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations,  18  CFR  Part  380  (Order 


/    VaJ      fil       Kin      tAn    /    Di4*lau      liiln    lO 
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486.  52  F.R.  47897),  the  Commission 'a 
Office  of  Hydropower  Licensing  has 
reviewed  a  capacity-related  license 
amendment  application  for  the  Hudson 
Falls  Project.  No.  5276-036.  The 
Hudson  Falls  Project  is  located  on  the 
Hudson  River  in  Saratoga  and  Warren 
Counties,  New  York.  As  licensed,  the 
installed  and  hydraulic  capacities  are 
36.034  MW  and  7,500  cEs,  respectively. 
The  licensee  is  applying  to  amend  the 
lioenss  to  reflect  the  as-built  installed 
and  hydraulic  capacities  of  44  MW  and 
8,750  cfis,  respectively.  An 
Environmental  Assessment  (EA)  was 
prepared  for  the  application.  The  EA 
finds  that  approving  the  application 
would  not  constitute  a  major  federal 
action  significantly  aflecting  the  quality 
of  the  human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Commission's  Reference 
and  Information  Center,  Room  lC-1, 
888  First  Street.  N.E.,  Washington.  D.C 
20426. 

Please  suhmit  any  conunenls  within 
30  days  Drom  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

(Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C 
20426.  Please  affix  Project  No.  5276-036 
to  all  comments.  For  further 
information,  please  contact  the  project 
manager,  Ms.  Hillary  Berlin,  at  (202) 
219-0038. 
LaisD.CMbail. 
ScCTBloty. 

IFR  OoG.  9B-1S318  Filed  7-1S-S6;  8:45  ami 
iaiaa  oooa  snv«i-«i 


EI(VmONMENTAL  PROTECTION 
AGENCY 

(Fm.-SS37-^ 
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CartMcaUon  of  ftetrofltflMMdld 
Equtpimnt  on  llM  Basia  of  Ufa  Cyei* 
Coat  RaQiilrafnaiita 

AOBICV:  Environmental  Protection 

Agency. 

ACnoN:  Notice  of  agency  certification  of 

equipment  on  the  basis  of  compliance 

with  life  cycle  cost  ceiling  of  the  urban 

bus  retrofityrabuild  program. 

MMMART:  This  notice  announces  the 
decision  of  the  Director  of  the  Engine 
Programs  and  Compliance  Division  to 
expand  the  certification  of  certain 


equipment  to  include  the  basis  of 
compliance  with  the  life  cycle  cost 
requirements  of  the  urban  bus  retrofit/ 
rebuild  program. 

The  effective  dale  of  certification  of 
Detroit  Diesel  Corporation's  (DDC) 
equipment  for  upgrading  its  1979 
through  1989  model  year  urban  bus 
engines  of  model  6V92TA  equipped 
with  mechanical  unit  injection  (MUI)  is 
October  2, 1995  (60  FR  51472).  That 
certification  was  based  on  reduction  in 
particulate  matter  (PM)  of  25  per  cent  or 
man,  but  not  on  DDC's  guarantee  to 
make  the  equipment  available  to  all 
operators  for  less  than  the  applicable 
lilfe  cycle  ceiling  (hereinafter  referred  to 
as  "life  cycle  cost  requirements"). 
Expanding  the  basis  of  certification  of 
DDC's  upgrade  kit  to  include  the  basis 
of  life  cycle  cost  requirements  will  be 
beneficial  to  the  urijan  bus  program 
■  objective  of  reducing  ambient  levels  of 
PM  emissions.  This  notice  affects  only 
those  buis  operators  choosing 
compliance  program  2. 

As  a  result  of  today's  notice,  the 
certification  level  of  the  DDC  kit  may  be 
considered  by  the  Agency  when  "post- 
rebuild"  PM  levels  are  established  in 
mid-1996.  The  post-rebuild  levels  to  be 
established  in  mid-1996  must  be  used 
by  operators  complying  with 
compliance  program  2  when  calculating 
average  fleet  emissions  for  1998  and 
thereafter.  Therefore,  today's  Federal 
Kagialer  notice  will  tend  to  lower 
ambient  levels  of  PM  emissions  from 
fleets  which  comply  with  compliance 
program  2. 

lie  Agency  has  reviewed  DDC's 
notification  of  tptent  to  certify,  other 
information,  as  well  as  comments 
received,  and  determines  that 
oertification  of  the  DDC  equipment 
should  be  expanded  to  include  the  basis 
of  life  cycle  cost  requirements.  Copies  of 
both  OIX's  notification  and  other 
relevant  information  are  available  for 
review  in  the  public  docket  located  at 
the  address  indicated  above. 

Category  Vn  of  Public  Docket  A-93- 
42,  entitled  "Certification  of  Urtian  Bus 
Retrofit/Rebuild  Equipment"  contains 
DDC's  notification  of  intent  to  certify, 
the  new  cost  information,  and 
comments  received,  and  other  relevant 
materials.  This  docket  is  located  at  the 
address  below. 

DATEB:  a  letter  dated  June  24. 1996, 
fiom  the  Director  of  the  Engine 
Programs  and  Compliance  Division  to 
DDC  establishes  the  effective  date  of 
certification  on  the  basis  of  complying 
with  the  applicable  Ufa  cycle  cost 
requirements.  A  copy  of  this  letter  can 
be  found  in  the  public  docket  at  the 
address  listed  below. 


»:  U.S.  Environmental 
Protection  Agency.  Public  Docket  A-93- 
42  (Category  VU),  Room  M-1500, 401  M 
Street  SW.,  Washington,  DC  20460. 
The  DDC  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it.  are  contained 
in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  from  8 
ajn.  until  5:30  p.m..  Monday  through 
Friday.  As  provided  in  40  CFR  Part  2, 
a  reesonable  fee  may  be  charged  by  the 
Agency  for  copying  docket  materials. 
FOn  FURTHEfl  INFORMATKM  CONTACT: 
William  Rutledge,  Engine  Programs  and 
Compliance  Division  (6403J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20460. 
Telephone:  (202)  233-4297. 

SUPPLBMBfTAKY  MFOflMATION: 
I.  BackgrtHind 

On  April  21, 1993,  the  Agency 
published  final  Retrofit/Rebull^ 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofityrabuild  program  is  intended 
to  reduce  the  ambient  levels  of 
particulate  matter  {PM)  in  urban  areas 
and  is  limited  to  1993  and  earlier  model 
year  uihan  buses  operating  in 
metropolitan  areas  with  1980 
populations  of  750,000  or  more,  whoce 
engines  are  rebuilt  or  replaced  after 
January  1, 1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compliance  options: 
Program  l  sets  particulate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator's  fleet  which 
is  rebuilt  or  replaced;  Program  2  is  a 
fleet  averaging  program  that  establishes 
specific  annual  target  levels  for  average 
PM  emissions  from  urban  buses  in  an 
operator's  fleet.  In  general,  to  meet 
either  of  the  two  compliance  options, 
operators  of  the  affected  buses  must  use 
equipment  which  has  been  certified  by 
the  Agency. 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
equipment.  Emissions  requirements 
under  either  of  the  two  compliance 
options  depend  on  the  availability  of 
retrofit/rebuild  equipment  certified  for 
each  engine  model.  To  be  used  for 
Program  1 ,  equipment  must  be  certified 
as  meeting  a  0.10  g/bhp-hr  PM  standard 
or,  if  equipment  is  not  certified  as 
meeting  the  0.10  PM  standard,  as 
achieving  a  25  percent  reduction  in  PM. 
Equipment  used  for  Program  2  must  be 
certified  as  providing  some  level  of  PM 
reduction  that  would  in  turn  be  claimed 
by  urban  bus  operators  when  calculating 
their  average  fleet  PM  levels  attained 
under  the  program.  For  Program  1. 
information  on  life  cycle  costs  must  be 
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submitted  in  the  notification  of  intent  to 
certify  in  order  for  certification  of  the 
equipment  to  initiate  (or  trigger) 
program  requirements.  To  trigger 
program  requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 
life  cycle  cost  of  $7,940  or  less  at  the 
0. 10  g/bhp-hr  PM  level,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  the  2S 
percent  or  greater  reduction  in  PM 
emissions.  Both  of  these  values  are 
based  on  1992  dollars  and  are 
increments  above  costs  associated  with 
a  standard  rebuild.  If  the  Agency 
determines  that  the  life  cycle  cost 
requirements  are  met,  then  certification 
would  be  based  on  life  cycle  cost 
requirements  in  addition  to  reducing 
PM  emissions. 

Under  program  2,  operators  calculate 
their  average  fleet  emissions  using 
specified  "pre-rebuild"  and  "post- 
rebuild"  engine  PM  emission  levels  (as 
well  as  other  factors).  The  final 
rulemaking  of  April  21. 1993, 
estabhshed  the  pre-rebuild  emissions 
levels,  and  intended  that  post-rebuild 
levels  be  established  at  two  subsequent 
points  in  time,  based  on  the  certification 
levels  of  equipment  certified  by  those 
points.  Post-rebuild  levels  were 
established  for  the  first  two  years  of  the 
program  in  a  Federal  Register  notice  of 
September  2,  1994  (59  FR  45626). 

Section  8S.1403(cJ  requires  that  final 
poat-iebuild  levels  be  established  based 
on  equipment  certified  by  July  1,  1996, 
to  meet  the  PM  standard  and  as  being 
available  to  all  operators  for  less  than  an 
appropriate  life  cycle  cost  ceiling.  These 
"post-rebuild "levels  are  to  be  used  in 
the  calculations  of  fleet  tar^t  levels  for 
1998  and  thereafter,  for  engines 
scheduled  for  retrofit/rebuild  in 
calendar  years  1997  and  thereafter. 
Section  85.1403(c)(l)(iii)  requires  that 
post-rebuild  emission  levels  be  the 
lowest  emission  level  (greater  than 
0.1     g/bhp-hr)  certified  as  meeting  the 
emission  and  cost  requirements  of 
85.1403(b)(2),  for  any  engine  model  for 
which  no  equipment  has  been  certified 
by  July  1, 1996  as  meeting  the 
requirements  of  8S.1403(b)(l|. 

The  Agency  announced  ceitificaticm 
of  the  DDC  upgrade  kit  for  the  1979- 
1989  6V92TA  engines  in  the  Federal 
Register  on  October  2, 1995  (60  FR 
51472)  t)asad  on  compliance  with  the 
25%  reduction  standard,  but  without 
determination  of  compliance  with  the 
life  cycle  cost  ceiling.  That  certification 
does  not  restrict  use  of  the  upgrade  kit 
by  operators  under  compliance  program 
1,  until  other  equipment  is  certified 
which  triggers  the  0.10  g/bhp-hr 
standard,  nor  does  it  restrict  its  use 
undar  compliance  program  2. 


n.  IniivBatioa  CoDoandng  Life  Cyck 
Cori 

By  a  notification  of  intent  to  certify 
signed  March  16, 1995,  and  with  cover 
letter  dated  April  11. 1995,  Detroit 
Diesel  Corporation  (DDC)  applied  for 
certification  of  equipment  applicable  to 
it's  8V92TA  model  engines  having 
mechanical  unit  injectors  (MUI)  that 
were  originally  manufactured  between 
January  1979  and  December  1989.  DDC. 
in  its  notification  of  intent  to  certify, 
requests  certification  on  the  basis  of  life 
cycle  cost  requirements  and  guarantees 
to  make  the  equipment  available  to  all 
operators  for  less  than  the  applicable 
Ufe  cycle  ceiling  (hereinafter  referred  to 
as  "life  cycle  cost  requirements"). 
Several  public  comments  were  received 
which  discussed  the  lif^  cycle  cost 
requirements  of  the  DDC  kit.  As  stated 
in  the  Federal  Register  notice  of 
October  2. 1995,  however,  the  Agency 
saw  no  advantage  to  such  certification  at 
that  time  because  the  emission  standard 
had  bean  triggered  earlier  by 
certification  of  other  equipment,  and 
did  not  respond  to  those  comments  at 
that  time. 

As  explained  in  Federal  Kegialar 
notice  of  March  4,  1996  (61  FR  8275), 
the  Agency  upon  reconsideration 
believes  that  it  may  be  beneficial  to  the 
program  to  expand  the  basis  of 
certification  of  DDC's  upgrade  kit  to 
include  the  basis  of  life  cycle  cost 
requirements. 

m  its  notification  of  intent  to  certify, 
DDC  states  that  the  equipment  will  be 
offered  to  all  affected  urban  bus 
operators  for  a  maximum  purchaae  price 
of  $5,582,  and  has  submitted  life  cycle 
cost  information.  DDC  states  that  there 
is  no  incremental  cost  associated  with 
the  upgrade  kit  compared  to  a  standard 
rebuild,  and  guarantees  that  it  will  offer 
the  kit  to  all  affected  operators  for  leas 
than  the  incremental  life  cycle  cost 
ceiling  of  $2,000  (1992  dollars).  Cost 
information  provided  by  DDC  indicates 
that  the  suggested  transit  list  price  of  the 
upgrade  kit  is  less  than  the  sum  of  the 
suggested  list  prices  of  the  individual 
components,  if  purchased  separately. 
DDC  indicates  that  all  of  the 
components  of  the  upgrade  kit,  with 
exception  of  the  blower  by-pass  valve 
assembly,  are  currently  replaced  or 
reworked  during  "standard  rebuild"  by 
the  majority  of  operators.  DDC  states 
that  there  is  no  incremental  additional 
installation  cost,  fuel  cost,  or 
maintenance  cost  compered  to  that 
related  to  a  standard  engine  overhaul. 
Additionally,  when  an  engine  (before 
rebuild  with  the  kit)  is  not  identical  to 
the  certified  configuration,  oeitain 
components  must  be  changad.  DOC 


states  that  there  are  no  "convenrion" 
cfaaigas  associated  with  such  "non-Uke" 
oora  components  of  their  certified 
upgrade  kit. 

m  addition  to  its  initial  request  In  its 
noUfication  of  intent  to  certify,  DDC 
reiterated  its  request  that  this  equipment 
be  certified  on  the  basis  of  life  cycle  cost 
requirements  in  a  letter  to  the  Agency 
dated  December  IS,  1995.  and  provided 
additional  information  concerning 
transit  pricing  level.  Other  new 
information  in  the  docket  include  a 
summary  of  a  survey  on  engine 
rebuilding  practices  of  23  transit 
systems,  entitled  "American  Public 
Transit  Association  Transit  Bus  Diesel 
Engine  Rebuilding  Survey",  and  dated 
January  1991,  A  Federal  Register  notice 
of  March  4. 1996  (61  FR  8275) 
announced  that  the  Agency  was 
considering  certification  of  the  DDC 
equipment  on  the  basis  of  life  cycle  cost 
requirements,  receipt  of  new 
information  available  for  public  review, 
and  the  initiation  of  a  4S-day  public 
comment  period  during  which  the 
Agency  would  receive  comments 
regarding  certification  on  the  basis  of 
life  cycle  cost  requirements.  That 
comment  period  officially  ended  on 
April  18, 1996. 

Comments  were  received  from  two 
parties  during  the  comment  period  of 
the  March  4, 1996,  Federal  Register 
notice,  consisting  of  a  bus  operator  and 
a  manufecturer  of  exhaust  catalysts 
applicable  to  diesel  engines.  Summaries 
of  these  comments  are  provided  below, 
along  with  Agency  responses. 

During  the  comment  period  of  the 
June  5, 1995,  Federal  Regiiler  notice, 
two  parties  commented  about  the  DDC 
costs.  The  March  4,  1996,  Federal 
Register  notice  provided  summaries  of 
these  comments  along  with  Agency 
responses.  No  further  cost  information, 
discussion  of  cost  information,  or 
discussion  of  Agency  responses  has 
been  received  from  these  two  parties. 

m.  Sammary  and  Analyaaa  of 


Two  parties  provided  comments  in 
response  to  the  March  4. 1996  Federal 
Kegiiter  notice — an  urban  bus  operator 
and  the  Johnson  Matthey  Corporation. 
The  following  is  a  summary  of  these 
comments,  and  the  Agency's  response. 

Comments  of  the  Tri-County 
Metropolitan  District  of  Oregon  (TRI- 
MET)  suggest  that  terminology  ("coet/ 
availability")  used  in  the  March  4, 1996, 
Federal  Register  notice  is  confusing. 
While  the  term  "cost/availability"  was 
intended  to  be  a  more  concise 
expression,  the  Agency  twlieves  that 
other  wording  may  be  more  appropriate. 
Today's  Fedaral  R^iater  notice  uses  the 
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phrase  "life  cycle  coat  raquuemeots"  to 
he  mote  consistent  with  lingiiiigB  uwd 
in  the  program  regulations. 

TRI-MET  also  asks  whether  the  kit 
wrill  be  a  trigger  (of  program 
requirements)  if  the  Agency  certifies  the 
DOC  kit  on  the  haais  of  Uie  cycle  cost 
requirements. 

Certification  of  the  Engelhard 
Corporation's  CMX  catalyst  on  May  31, 
1995  (60  FV.  28402)  triggered  program 
requirements  for  the  engines  in 
question.  The  CMX  catalyst  is  certified 
on  the  bases  of  reducing  PM  emissions 
by  at  least  25  percent  and  complying 
with  life  cycle  cost  requirements.  That 
certification  afliscts  operators  using 
compliance  program  one  (1),  until 
equipment  is  certified  which  triggers  the 
0.10  g/bhp-br  standard.  When 
applicable  engines  are  rebuilt  or 
replaced  six  (6)  months  or  more  after  the 
dais  of  the  CMX  certification  (that  is, 
tebuih  or  replaced  on  oi  after  December 
1, 1995),  operatore  must  use  equipment 
oeitlfled  to  reduce  PM  by  at  least  25 
percent. 

Johnson  Matthey,  Incorporated  (JMI), 
provided  three  comments,  the  first  two 
of  which  are  relevant  to  the  emission 
testing  performed  by  DDC  to  detennine 
PM  reduction  attributed  to  the  upgrade 
kit  First,  |MI  comments  that  a  review  of 
DIX  service  manuals  shows  that  no  new 
urtian  bus  engines  were  manufectured 
with  the  serial  number  of  the  test  engine 
used  by  DDC  jMl  questions  tbe  origios 
of  the  test  engine,  and  indicates  that 
data  derived  hom  the  engine  is  not  valid 
and  should  not  be  used  for  program 
certification  for  consistency  reasons 
because  the  engine  is  not  representative 
of  a  bus  engine.  Second.  JMI  notes  that 
a  complete  list  of  parts  for  the  rebuild 
and  upgrade  of  the  test  engine  were  not 
provided  by  DDC  JMl  believes  that  such 
a  parts  list  is  needed  to  determine 

whether  the  DDC  rebuild  is 

typical  of  the  current  practice  exercised 
by  the  transits  *  *  *". 

In  its  notification  of  intent  to  certify, 
DDC  states  that  the  core  engine  was  a 
1979  model  year  with  an  automotive 
model  number,  but  that  the  original 
history  of  the  core  engine  is  not  known. 
Prior  to  baseline  testing,  the  engine  was 
completely  rebuilt  to  a  typical  high- 
volume  coich  rating  (294  horsepower) 
of  an  original  1979  urttan  bus 
configuration.  As  discussed  below,  the 
Agency  believes  that  the  original 
configuration  of  the  bus  engine,  prior  to 
it  being  used  in  the  DIX  certification 
test  program,  is  not  relevant  in  this  case. 

Generally  speaking,  the  Agency's 
interest  in  review  of  test  engine  history 
is  to  reasonably  assure  that  PM 
reductions  predicted  by  testing 
candidate  equipment  can  be  attained  on 


in-use  urban  bus  engines.  Testing  of 
engines  in  urban  bus  configurations  is 
preferred  because  the  testing 
demonstration  of  the  urban  bus  program 
is  minimal,  when  compared  with  tlui 
new  engine  certification  program. 
Testing  of  angiites  in  non-urban  bus 
configurations,  or  of  engines  equipped 
with  inappropriate  emission-related 
parts,  may  be  of  uncertain  value  toward 
meeting  the  assurance  needed.  Further, 
if  eraiiias  are  tested  in  a  pre-rebuild 
contution,  then  engine  origins  and 
maintenance  history  may  be  important. 
The  Agency  believes  that  knowledge  of 
the  condition  and  ctnfiguntion  of  test 
engines,  both  ptS'rebuild  and  post- 
rebuild,  and  for  baseline  and  candidate 
configurations,  are  valid  concerns  and 
the  bases  lor  our  general  expectation 
that  test  engines  lor  certification  testing 
be  urtwa  buu  omfigurations. 

The  Agency  believes  that  the  concerns 
regarding  test  engine  origins  expressed 
by  JMl  should  not  prevent  certification. 
fXX]  does  not  need  to  test  the  engine  in 
its  as-received,  pre-rebuild 
configuration — the  emission  level  of  the 
as-received  configuration  is  not  relevant 
because  DDC's  upgrade  kit  is  used  only 
upon  engine  rebuild.  DDC,  in  its 
notification  of  Intent  to  certify,  states 
that  baseline  amissions  data  were 
developed  after  rebuilding  the  test 
engine  to  an  original  1979  urban  bus 
configuration,  (^ven  that  DDC  did  not 
test  in  the  pre-rebuild  configuration,  but 
only  after  rebuild  to  the  urban  bus 
condBguration,  the  serial  number  of  the 
block  is  not  important.  The  Agency 
received  no  comments  requesting  a 
parts  lists  or  questioning  DDC's  rebuild 
before  the  upgrade  kit  was  certified  on 
October  2. 1995  (BO  FH  5147Z)  to  reduce 
PM  by  at  least  25  percent. 

Notwithstanding  the  previous 
discussion,  JMI's  comment  regarding  the 
lack  of  a  list  of  parts  used  by  DDC  in  the 
rebuild  and  upgrade  is  valid,  and  the 
Agency  beUeves  such  information 
should  be  available  for  public  review. 
Lists  of  the  emission-related  parts  used 
in  test  angine(s)  will  document  the 
actual  tasted  engine  configurations  and 
should  be  part  of  the  pubUc  record.  The 
Agency  has  requested  DDC  to  provide 
these  lists  to  be  made  part  of  Us 
notification  in  the  public  docket.  JMI's 
comment,  however,  suggesting  that  the 
list  is  needed  to  determine  whether  the 
DDC  rebuild  is  "'  *   '  typical  of  the 
current  practice  exerdaea  by  the  transits 

should  not  prevent  certification 

because  the  baseUne  rebuild  does  not 
have  to  be'"   *   'typical'  *  "'to  be 
a  valid  baseUne.  Sections  8S.1403(b) 
and  S5.1406(a)(2)(v)(B)  of  the  program 
regulations  are  clear— PM  reduction  is 
bined  on  the  emissions  levels  of  the 


original  engine  configuration.  IXX) 
stales  that  its  baseline  PM  level  was 
developed  using  its  test  engine  rebuilt  to 
a  1979  model  year  configuration. 

While  some  rebuilds,  as  of  yet 
uncertified  and  not  required  under  the 
urban  bus  program,  may  result  in  lower 
PM  exhaust  levels  than  the  original 
engine  conGsurations,  this  is  not 
necessarily  the  case  for  all  rebuilds.  The 
urban  bus  program  requires  engine 
configurations  having  PM  levels  lower 
than  the  original  engine  configuration. 
Certification  is  available  for  other 
rebuild  kits  or  equipment  which  reduce 
PM  and  meet  other  program 
raquirements. 

jMTs  final  comment  concerns  life 
cycle  costs  of  tlie  DDC  kit  JMI 
coounenls  that  operatora  and  rebuilders 
typically  rebuild  engines  using  a 
combinatioD  of  reworked  components 
and  either  DEXVoriginal  equipment  (OE) 
parts  or  non-OE  parts.  JMI  says  that  OE 
parts  are  often  purchased  through  a  bid 
process  at  an  average  18  percent  less 
than  list  price,  and  non-OE  parts  are 
usually  purchased  at  an  average  40 
percent  less  than  OE  price.  JMI  presents 
two  analyses  of  coats,  one  fbr  a  scenario 
using  discounted  OE  parts  and  another 
for  a  scenario  using  non-OE  parts.  Both 
analyses  assume  cylinder  kits,  blower, 
turbochaiger,  and  heads  are  reworked 
by  the  transit's  or  rebuilder's  labor  force 
for  45  percent  of  the  ci>st  of  a  new  OE 
part.  The  analysis  including  OE  parts 
with  reworked  components  indicates 
that  this  scenario  is  $2,243.22  less  than 
the  suggested  price  ol  the  DDC  kit  The 
scenario  including  non-OE  parts  with 
reworked  components  indicates  a 
greater  dilTerence  bom  the  suggested 
pries  of  the  DOC  kit.  This  analysis 
indicates  a  typical  rebuild  of  $2,913, 
which  JMI  states  is  $2,649  less  than  the 
suggested  price  of  the  DOC  kit.  JMI 
states  that  it  believes  the  DDC  kit 
exceeds  the  $2,000  life  cycle  ceiling  for 
a  typical  overhaul. 

■Tne  Agency  appreciates  the  effort  put 
forth  by  JMI  in  providing  these  cost 
analyses,  and  recognizes  that  a  range  of 
parts  costs  can  exist  due  to  factors  such 
as  discounts  bom  suggested  retail  prices 
due  to  normal  competitive  practice, 
discounts  incident  to  bid  processes  or 
large  purchases,  and  non-OE  parts 
pridng.  As  a  result  of  such  price 
differences,  plus  the  extent  to  which 
components  are  reworked  "in-housa", 
the  cost  of  a  rebuild  might  vary  widely. 
It  is  therefore  difficult  to  determine  an 
accurate  figure  for  the  cost  of  a 
"standard"  rebuild.  The  Agency 
believes  that  further  modification  can  be 
applied  to  the  JXQ  analyses  to  depict 
actual  rebuild  practice  conoamliig 
cylinder  kits,  and  to  lake  into  account 
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the  relative  usage  of  non-OE  parts 
versus  OE  parts.  The  Agency  modifies 
the  JMI  analysis,  as  discussed  below,  to 
construct  a  "weighted"  cost  for  a 
rebuild,  based  on  information  provided 
by  DDC,  the  APTA  survey,  and  in 
comments  of  the  Engelhard  Corporation. 
This  "weighted"  cost  approach  is  used 
to  more  dosaly  characterize  what 
typically  occura  in  the  field,  on  the 
average,  based  on  the  information 
available. 

The  first  modification  reflects 
replacing,  not  reworking,  cylinder  kits. 
The  JMI  scenarios  include  cylinder  kits 
that  JMI  states  are  typically  reworked  for 
$830.03,  which  is  45  percent  discount 
bom  OOC's  suggested  price  (if 
purchased  separately).  DDC  indicated, 
in  a  telephone  conversation  with  the 
Agency,  that  most  o[>eratora  do  not 
rework  cylinder  kits.  This  is  supported 
by  the  previously-mentioned  APTA 
survey  and  a  study  conducted  by  the 
Agency  (see  the  report  entitled  "Heavy- 
Duty  Rebuild  Practices",  dated  March 
21, 1995,  by  T.  Strieker  and  K.  Simon), 
both  of  which  support  that  most 
operatora  replace,  and  not  rework, 
cylinder  kits.  Copies  of  the  report 
"Heavy-Duty  Rebuild  Practices",  and 
the  AFTA  survey  can  be  found  in  the 


public  docketlocated  at  the  address 
above.  Engelhard,  in  its  comments  of 
July  19, 1995,  indicates  that  aftermarket 
cylinder  kits  cost  $1,139.94. 

'The  second  modification  reflects 
weighting  the  reported  costs  for  non-OG 
and  OE  parts,  to  refled  usage.  The 
APTA  survey  Indicates  that  67.4  percent 
of  operatora  parts  business  is  with  Cffi 
parts  suppliere,  and  32.6  percent  is  with 
non-OE  suppliere.  Use  of  this 
information  is  discussed  below  to 
determine  a  weighted  cost  for  certain 
components. 

The  construction  of  the  "weighted" 
cost  of  a  rebuild,  based  on  available 
information,  is  summarized  as  follows. 
The  APTA  survey  indicates  that  roughly 
95  percent  rebuild  engines  in-house. 
Therefore,  for  simplidty,  the 
"weighted"  rebuild  assumes  that  the 
blower,  tuibocharger,  and  heads  are 
reworked  in-house  as  stated  by  JMI. 
Except  for  the  cylinder  kits,  it  is 
assumed  that  the  costs  assodated  with 
reworking  these  three  components  are 
the  values  presented  by  JMl  (that  is, 
reworked  at  45  percent  of  OE  price, 
purchased  individually).  For  the  other 
parts,  induding  cylinder  kits,  a 
weighted  cost  is  determined  as  the  sum 
of  the  non-OE  cost,  weighted  32.6 
percent  plus  the  ODC  suggested  coet  of 


parts,  weighted  67.4  percent.  This 
vmghting  is  based  on  the  AFTA  survey 
showing  the  relative  split  in  operatora' 
parts  business  between  OE  and  non-OE 
parts  suppliers.  The  costs  used  for  the 
non-OE  parts  (except  for  the  cylinder 
kits)  and  OE  parts  are  the  values  used 
in  the  JMI  analyses.  The  non-OE  coat  for 
cylinder  kits  is  taken  as  the  aftermarket 
list  price  reported  in  Engelhard 's 
comments.  The  cost  of  the  blower 
bypass  valve  is  not  included  in  the 
"weighted"  rebuild,  because  DDC 
indicates  that  it  is  not  always  replaced. 
The  table  below  details  the  cost  of  a 
"weighted"  rebuild,  based  on  the 
available  information,  and  permits 
comparison  with  the  suggested  price  of 
the  certified  ODC  upgrade  kit.  Program 
regulations  do  not  define  "standard 
.rebuild",  nor  instruct  that  the  lowest 
possible  or  highest  possible  cost  of  ■ 
rebuild  is  appropriate  for  determining 
compliance  with  life  cycle  cost 
requirements.  The  Agency  recognizes 
that  there  are  a  number  of  uncertainties 
and  assumptions  Involved  with  this 
"weighted"  approach,  but  believes, 
baseoon  the  available  infonnation,  that 
this  approach  is  more  likely  to 
charaderize  what  typically  occun  in  the 
field. 


. 

COST'  OF  A  "WEIGHTED"  REBUILD 

neminDDCWt 

Non-OEooat 

Oe  cost  (-18*) 

■WeicJiiM- re- 

OOCM 

QvindoriQts                                            

$1,139.94 

132.10 

8.97 

288.96 
349.10 
349.10 
19026 
362J6 
426.36 

$151251 
18053 
12.26 
0.00 
36457 
477.11 
477.11 

$1,361.06 

164.74 

11.19 

332.96 
43S.38 
435.38 
19926 
35256 
42556 

QgS|(0|  )(jt                                                         

LB  Csmafwll                                   - 

RB  Cwnstiaft                             

Hevis  Aam 

Totri*:               _    -           

3,74756 

5,561.92 

'  The  ooals  loed  lor  the  non-OE  parts  (eioepl  lor  the  cylinder  Wts)  and  the  OE  parts  are  Hw  values  used  In  Hie  JMl  «™^««*:J'»™25F 
cost  tof  cylfcKJaf  kits  is  baaed  on  data  from  Engelhafd  Coiporation.  The  OE  costs  are  Ijased  on  suggested  DDC  costs  Iw  parts  purcftasad  sepa- 
rately and  dBCOUXed  18  poreent  as  JMI  suggests.  The  individual  parts  costs  within  the  DDC  kil  are  not  relevant  to  the  companson. 


While  it  is  difficult  to  accurately 
establish  the  cost  of  a  "standard" 
rebuild,  the  Agency  believes  that  the 
dired  comparison  of  suggested  retail 
prices  that  DOC  has  presented, 
supported  by  the  above  comparison  of 
costs,  adequately  demonstrates 
compliance  with  the  applicable  lifia 
cycle  cost  requirements. 

Only  one  operator  has  challenged 
DDC's  costs.  Munde  Indiana  Transit 
System,  commenting  on  the  Federal 
■-g»-«—  notice  of  June  S,  1905,  stated 
that  the  "ooet  associated  with  the  use  of 


this  kit  is  obviously  far  in  excess  of  the 
limits  required  by  the  EPA's  Retrofit/ 
Rebuild  Program",  but  provided  no 
other  information  or  fiirther  discussion 
on  its  concern  with  cost.  The  Agency 
believes  that  the  above  comparison  of 
costs  disputes  this  comment. 

JMI  also  commenU  that  the  DDC  kit 
takes  away  an  operator's  element  of 
choice  regarding  which  scenario  it  uses 
to  rebuild  engines,  by  requiring  that  all 
or  part  of  a  r^niild  come  from  DDC.  The 
Agency  beUeves  that  the  parts  in  DDC's 
upgrade  kit  are  emisaion-ralated 


components,  and  as  such  can  reasonably 
be  induded  in  a  certified  kit  because  it 
provides  assurance  that  engines  so 
rebuilt  will  result  in  a  known  condition 
and  a  known  engine  emissions 
configuration.  Both  engine  condition 
and  configuration  are  important  to  in- 
use  emissionscperformance.  The  urban 
bus  program  clearly  provides  for 
ceitification  of  upgrade  kits  which  bring 
engines  to  a  later  model  year 
configuration  that  is  certified  at  a  lower 
emission  level  than  the  original 
configuration.  DDC's  certified  upgrade 
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kit  meets  this  pFogramnutic  intent. 
CertlficatioD  under  tlie  urban  bus 
program  is  available  to  other  paitias 
complying  with  program  requirements. 
In  summary,  the  Agency  believes  that 
the  information  that  DDC  has  presented, 
supported  as  discussed  above, 
adequately  demonstrates  compUanca 
with  the  applicable  life  cycle  coat 
requirements  of  the  urban  bus  program. 

IV.  Cartificatian 

The  Agency  has  reviewed  the 
inibnnation  of  the  DDC  notification  of 
intent  to  certify,  comments  received 
from  interested  parties,  and  other 
information,  and  Hnds  that  the 
notification  of  intent  to  certify  complies 
with  the  life  cycle  cost  requirements 
specified  in  section  8S.1403(b)(2)(ii). 
lliese  findings  do  not  change  tiis 
Agency's  findings  stated  in  the  notice  of 
October  2, 1995  (60  FR  51472). 

Today's  Federal  Ragisler  notice 
announces  certification  (or  the  above- 
desoribed  equipment  on  the  basis  of 
compliance  with  the  life  cycle  coat 
requirements.  The  effective  date  of 
certification  is  the  date  of  a  letter 
provided  earlier  from  the  Director  of  the 
Engine  Programs  and  Compliance 
Division  to  D[)C.  A  copy  of  this  letter 
can  he  found  in  the  public  docket  at  the 
address  listed  above. 

V.  Operator  ReiponiahllWiea  — d 
Reqairemaiis 

Today's  Federal  Register  notice  does 
not  change  the  recponsibilities  and/or 
requirements  of  bus  operators  affected 
by  the  urban  bus  retrofit/rebuild 
program. 

Today's  federal  Regieter  notice 
announces  thai  the  above-discussed 
DDC  equipment  complies  with  the  life 
cycle  cost  requirements  specified  in 
section  8S.1403(b)(Z)(ii).  Therefore,  the 
certification  emission  levels  of  the 
equipment  will  be  considered  by  &e 
Agency  when  it  establishes  final  post- 
rebuild  levels  as  required  pursuant  to 
85.l403(c)(l)(iii).  DDC's  upgrade  kit  is 
certified  to  emission  levels  of  0.3t)  g/ 
bhp-hr  for  1979  through  1987  model 
year  6V92TA  MUI  engines,  and  0.23  g/ 
bhp-hr  for  1988  and  1989  model  year 
6V92TA  MUI  engines.  If  either  or  both 
of  those  certification  levels  are 
estabUshed  as  post-rebuild  values,  then 
operators  complying  with  compliance 
program  2  would  use  such  levels,  as 
appropriate,  in  calculations  for 
determining  fleet  target  emissions  for 
1998  and  thereafter. 

Copies  of  the  DDC  notification,  DDCs 
letter  to  the  Agency  dated  December  15, 
1995.  the  summary  of  the  APTA  survey, 
and  public  comments  are  available  for 


review  in  the  public  docket  located  at 
the  adilress  indicated  obovt. 

Dated:  luly  3.  IMS. 
MaryaNkbob, 

Assistant  AdnUnigtrotorfbrAirand 
Radiation, 
fftt  Doc.  98-18179  Piled  7-18-96: 8:4S  ami 


(FUL-CMO-q 

RatroOVftabuHd  ftoquiraiMnts  tar1903 


ApproMl  of  a  Nomcatton  of  bMMit  To 
CMlIfy  EqulpnMfit 

MtHCI:  Enviroiunental  Protection 

Agency. 

ACTION:  Notice  of  Agency  Certificatirai 

of  Equipment  for  the  Urban  Bus 

Retrofit/Rebuild  Program. 


The  Agency  received  a 
notification  of  intent  to  certify 
equipment  signed  January  2, 1996,  from 
this  Detroit  Dieael  Corporation  (WC) 
with  principal  place  of  business  at 
13400  Outer  Drive,  West;  Detroit, 
Michigan,  48239.  for  carUricalion  of 
urban  bus  retrofit/iebuild  equipment 
pursuant  to  40  CFR  Sections  85.1401- 
85.1415.  The  equipment  is  applicable  to 
Detroit  Diesel  Corporation's  (DDC) 
petroleum-fueled  6V92TA  model 
engines  having  Detroit  Diesel  Electronic 
Central  (DDEC II)  fuel  injection. 
Certification  is  restricted  to  1988 
through  1990  model  year  engines.  On 
April  17, 1996,  EPA  published  a  notice 
in  the  Federal  Ragisler  that  the 
notification  had  been  received  and 
made  the  notification  available  for 
public  review  and  comment  for  a  period 
of  45  days  (61  FR  16739).  EPA  has 
completed  its  review  of  this  notification, 
and  the  comments  received,  and  the 
l>lrector  of  the  Engine  Programs  and 
Compliance  Division  has  determined 
that  it  meets  all  the  requirements  for 
certification.  Accordingly,  EPA  has 
approved  the  certification  of  this 
equipment  effective  June  28,  1996.  (EPA 
provided  a  letter  to  DDC  on  this  date 
stating  Director  of  the  Engine  Programs 
and  Compliance  Division  had  granted 
certification.) 

The  certified  equipment  provides  25 
percent  orgreeler  reduction  in  exhaust 
emissions  of  particulate  matter  (PM)  for 
the  engines  for  which  it  is  certified  (see 
below),  and  meets  the  requirements  of 
the  urban  bus  retrofit/rebuild  program 
for  certification.  Therefore,  as  discussed 
below,  this  equipment  may  be  used  by 
operators  choosing  compliance  program 
2  and  operators  choosing  compliance 
program  1  unless  rebuild  equipment  is 
certified  to  trigger  the  0.10  g/bhp-hr 


standard  for  these  engines  imder  the 
urban  bus  retrofit/rebuiki  program. 

EPA  antldpatad  reviewing  tne  coat 
information  supplied  by  DDC  to 
determine  whether  it  complied  with  the 
life  cycle  cost  requirements.  In  general, 
equipment  certiftad  as  meeting  both  the 
emissions  requirements  and  cost 
requirements  can  be  considered  by  EPA 
when  revising  the  post-rebuild  PM 
levels  to  be  used  by  transit  operators 
choosing  to  comply  with  Option  2  (the 
averaging  program).  However, 
equipment  has  already  been  certified  for 
these  engines  as  meeting  both  the 
emissions  requirements  and  cost 
requirements  of  the  regulations  (i.e.  the 
25  percent  PM  reduction  standard  has 
already  been  triggered  for  these 
engines).  Two  current  equipment 
certifications  (Engelhard  Corporation 
(60  FR  28402.  May  31,  1995),  and 
Johnson  Matthey  (61  FR  16773,  April 
17. 1996))  are  certified  to  the  same  PM 
level  as  the  DDC  equipment  certified 
today.  Because  the  DDC  rebuild 
equipment  will  not  have  a  lower 
certification  level  than  the  equipment 
already  ceiti&ed,  EPA  sees  no  program 
benefit  for  besing  certification  on  the 
basis  of  meeting  life  cycle  costs. 

The  DDC  notification,  as  well  as  other 
materials  specifically  relevant  to  it,  are 
contained  in  Public  Docket  A-93-42, 
category  Xn.  entitled  "Certification  of 
Urban  Bus  Retrofit/Rebuild 
Equipment".  This  docket  is  located  in 
room  M-1500,  Waterside  Mall  (Ground 
Floor),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
.DC  20460. 

Docket  Items  may  be  inspected  from 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  Aa  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

IMTEB:  The  effective  date  of  ceitification 
is  June  28, 1996,  which  is  the  date  on 
which  the  Director  of  the  Engine 
Programs  and  Compliance  Division 
notified  DDC  in  writing  that 
certification  was  approved. 
FOB  FUBTHEB  tNFOflMATMM  CONTACT:  Tom 
Strieker.  Engine  Programs  and 
Compliance  Division  (6303J),  U.S. 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  D.C.  20460. 
Telephone:  (202)  233-9322. 

aUPCiaeiTAAV  MFOmMTKM: 
I.  Background 

By  a  notification  of  intent  to  certify 
signed  January  2, 1996.  Detroit  Diesel 
Corporation  (DIX;)  applied  for 
certification  of  equipment  applicable  to 
its  1988  through  1990  model  year 
eV9ZTA  model  urban  bus  engines 
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having  Detroit  Diesel  Electronic  Control 
PDEC  n)  fuel  injection.  The  equipment 
to  be  certified,  referred  to  as  an  upgrade 
kit,  is  basically  later  model-year 
components  (such  as  turbocharger, 
blower,  fuel  injectors,  and  cylinder  kits) 
which  replace  the  original  parts  on  the 
engine. 

All  parts  of  the  certified  equipment 
are  contained  in  two  basic  types  of  kits. 
One  of  each  basic  type  of  kit  is  required 
for  the  rebuild  of  an  engine.  Three 
combinations  of  the  two  basic  types  of 
kits  are  certified — the  specific 
combination  to  be  used  with  a  particular 
engine  depends  upon  the  direction  of 
engine  rotation,  orientation  of  the 
engine  block,  and  engine  power  level. 
One  basic  type  of  kit  includes  a  gasket 
kit,  cylinder  kit,  and  remanufactured 
fiiel  injectors.  The  other  basic  type  of  kit 
includes  remanufactured  parts, 
including  camshafts,  blower  assembly, 
turl>ocharger,  and  cylinder  hfrad 
assemblies.  In  addition,  the  kit  includes 
an  updated  computer  program  for  the 
enmne's  computer. 

The  DDC  upgrade  kit  is  intended  for 
use  on  1988  through  1990  model  year 
6Vg2TA  model  urban  bus  engines 
having  I}etroit  Diesel  Electronic  Control 
PDEC  U)  fuel  injection.  The  1988 
through  1990  6V92TA  DDEC  fi  models 
were  originally  manufectured  to  either  a 
253  horsepower  (hp)  configuration  or  a 
277  hp  configuration.  Use  of  today's 
certified  upgrade  kit  will  result  in  a  277 
hp  engine  configuration,  regardless  of 
the  engine  configuration  of  the  original 
engine.  DE)C  did  not  attempt  to  certify 
the  253  hp  version  of  the  1991  engine 


configuration.  To  ensure  that  transit 
operators  only  upgrade  their  engines  to 
the  277  hp  engine  configuration,  DDC 
will  only  provide  the  computer  program 
(or,  as  DDC  refers  to  it.  the  certification 
word  code)  for  the  1991  model  year  277 
hp  engine  configuration. 

In  accordance  with  40  CFR  85.1406, 
and  consistent  with  the  discussion  in 
the  preamble  to  final  rule  (58  FR  21359, 
April  23, 1993).  DDC  based  its 
certification  demonstration  on  existing 
new  engine  certification  data.  The 
baseline  test  data  are  from  a  1988 
6V92TA  DDEC  II  engine  (253  hp)  tested 
in  DDC's  1989  new  engine  certification 
program.  Test  data  for  the  upgraded 
engine  configuration  are  from  a  1991 
6V92TA  DDEC  II  engine  (277  hp),  tested 
in  DDC's  1991  new  engine  certification 
program.  Emission  test  data  supplied  by 
DDC  in  its  notification  are  shown  below 
in  Table  A. 

Table  a.— Emission  Test  Data  (g/ 
bhp4ir) 


Although  baseline  test  data  ore  only 
provided  for  the  253  hp  engine 
configuration,  and  not  the  277  hp 
engine  configuration.  EPA  believes  that 
the  1988  through  1990  models  with  the 
277  hp  engine  configuration  will  still 
achieve  at  least  a  25  percent  reduction 
in  PM  with  the  upgrade  kit  installed. 
DDC  provided  test  data  from  engine 
development  testing  which  show  the 
1988  through  1990  277  hp  engine 
configuration  emits  0.319  g/bhphr, 
essentially  equal  to  the  0.315  g/bhphr 
level  shown  by  the  253  hp  baMline 
engine. 

In  addition  to  demonstrating 
reductions  in  PM  extiaust  emissions,  the 
data  indicate  that  applicable  engines 
with  the  certified  equipment  installed 
will  comply  with  the  federal  1988 
model  year  emission  standards  for 
hydrocarbon  (HC).  carbon  monoxide 
(CO),  oxides  of  nitrogen  (NOx),  and 
smoke  emissions. 

DDC  is  certifying  this  equipment  to  a 
PM  emission  level  of  0.23  g/bhp-hr  for 
the  1988  through  1990  model  year 
upgrade.  The  certification  level 
represents  a  27  percent  reduction  in  PM 
from  the  1988  baseline  configuration. 
The  certification  levels  for  this 
equipment  in  the  urban  bus  program  are 
indicated  below  in  Table  B,  and  apply 
only  to  the  model  numbers  listed. 


JMLE  B.— RETROFrr/REBUILD  PM  CEfTTlFICATlCIN  LEVELS  FOR  DDC  EQUIPMENT 


Engine  model 


6V92TA. 
OOECII 


Model  year 


1968-1990 


Modal  No. 


8067-7B27 
8067-7828 
8067-7821 
8067-7B22 
8067-3821 
8067-3822 
8067-7823 
8067-7824 
8067-4823 
8067-4B2S 


CattHi- 
calton 
lewK* 
bt^Hi?) 


023 


DDC  submitted  life  cycle  cost 
information  in  its  application  for 
certification  and  indicated  that  this 
equipment  would  meet  the  life  cycle 
cost  requirements  ($2,000  in  1992 
dollara)  for  all  urban  bus  operators.  The 
suggested  list  price  of  the  kit  was  stated 
to  be  $6,581.81,  compared  to  $6,966.27 
for  a  standard  rebuild.  DDC  also 


calculated  a  $1,440  foel  penalty, 
resulting  from  a  fuel  economy  decrease 
of  approximately  4.7  percent  with  the 
upgrade  kit  installed. 

As  discussed  in  the  Summary  section 
above,  EPA  had  anticipated  reviewing 
the  cost  information  supplied  by  DDC  to 
determine  whether  it  complied  with  the 
life  cycle  cost  requirements  of  the 


regulations  (that  is,  whether  the 
equipment  would  be  available  for  less 
than  the  life  cycle  cost  limit  of  $2,000 
(in  1992  dollars)  incremental  to  a 
standard  rebuild).  However,  because 
equipment  has  already  been  certified  for 
these  engines  as  meeting  both  the 
emissions  requirements  and  cost 
requirements  of  the  regulations  (i.e..  the 
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25  percanl  PM  reduction  standard  has 
already  been  triggered  for  theae 
engines),  EPA  sees  no  program  benefit 
for  basing  certification  on  the  basil  of 
complying  with  life  cycle  cost 
raquirenients.  and  therefore,  has  not 
reviewed  the  cost  iniarmatlon  supplied 
byDDC. 

Section  IV  below  discusses  operator 
requirements  and  responsibilities, 
including  use  of  the  DOC  equipment  to 
meet  program  requirements. 

n.  Sannury  and  Analyiia  of  Cammaits 

EPA  received  comments  from  two 
parties  on  this  DIX:  notification: 
Johnson  Matthey  (jKQ)  and  students  of 
Florida  International  University  (FIU). 

Johnson  Matthey,  a  manufacturer  of 
exhaust  system  aftertreatment  devices, 
has  conunents  in  two  general  areas:  cost 
and  compliance.  Regarding  coets 
associated  with  use  of  the  DIX: 
equipment,  JMI  believes  that  the  DDC 
equipment  does  not  meet  the  life  cycle 
cost  requirements  of  the  regulations.  JMI 
bebeves  the  fuel  economy  penalty 
calculated  by  DDC  does  not  accurately 
reflect  typical  transit  operator  fuel  coats. 
In  addition.  JMI  believes  that  most 
transit  operators  do  not  use  strictly 
original  equipment  (OE)  parts  to  rebuild 
their  engines.  JMI  comments  that  use  of 
less  expensive  non-OE  parts  is  typical, 
and  would  make  the  cost  of  a  standard 
rebuild  leas  expensive  than  the  cost 
provided  by  DDC  In  addition,  JMI 
comments  that  transit  operators 
tjrpically  rebuild  or  recondition  certain 
components  in-houae,  for  a  cost  lass 
than  the  ooetprovided  by  DDC 

Finally,  JMI  comments  that  certain 
fleets  are  not  properly  installing 
certified  equipment.  Spedficalfy,  JMI 
states  that  although  some  fleets  ai« 
purchasing  certified  mgine  upgrade 
kits,  they  are  rebuilding  certain  parts 
rather  than  the  using  the  appropriate 
part  contained  in  the  apgrade  kit.  JMI 
asks  whether  such  engines  are  in  a 
certified  configuration,  how  EPA 
ensures  the  product  is  used  properly, 
and  what  method  of  traceobillty  ia  in 
place  for  the  components  of  a  certified 

EPA  appreciates  the  effort  put  forth  by 
JMI  to  provide  comments  re^rding  this 
equipment.  As  discussed  above,  the 
Agency  believes  that  there  is  no  need  to 
evaluate  the  life  cycle  cost  data  nor  to 
respond  at  this  time  to  comments 
concerning  life  cycle  costs  because  the 
requirement  to  reduce  PM  by  25  percent 
has  been  triggered  for  applicable 
engines  with  the  certification  on  May 
31, 1995,  of  an  exhaust  catalyst 
manufoctured  by  the  Engelhard 
Corporation  (60  FR  47170).  CertiHcatian 
of  this  DDC  equipment  on  the  basis  of 


meeting  life  cycle  cost  requirements 
would  not  influence  EPA's  revision  of 
post-rebuild  PM  levels  in  mid-ig96, 
because  the  0.23  g/bhphr  certification 
level  of  the  DDC  equipment  is  equal  to 
the  certification  level  of  both  the 
Engelhard  catalyst  and  the  Johnson 
Matthey  catalyst  (61  FR  16773,  April  17, 
1996).  Thus,  EPA  sees  no  programmatic 
benefit,  at  this  time,  to  basing 
certification  on  compliance  with  the  liia 
cycle  cost  requirements. 

Regarding  jMI's  comments  on 
improper  installation  of  certified 
equipment,  EPA  notes  that  equipment 
manufacturers  must  supply  instructions 
for  proper  installation  of  certified 
equipment.  Transit  operators  who 
improperly  install,  or  fail  to  install, 
certified  equipment,  may  not  be  in 
compliance  with  either  of  the  two 
compliance  programs.  EPA  has 
authority  to  conduct,  and  plans  to 
conduct,  transit  operator  audits  to 
determine  whether  transit  operators  are 
complying  with  prooam  regulations. 

Regarding  traceabiuty  of  certified 
parts,  equipment  manufacturers  are 
requited  to  provide  pert  numbers  in 
their  notification  of  intent  to  certify,  that 
will  assist  EPA  in  determining  whether 
a  transit  operator  has  used  appropriate 
parts  on  an  erwine. 

Comments  fem  FIU,  in  general, 
support  the  need  to  reduce  PM  in  urban 
areas,  however.  FIU  has  provided 
comments  that,  in  general,  appear 
relevant  to  the  promulgation  of  the 
original  retrofit  regulations,  rather  than 
to  this  particular  certification.  FIU 
mistakenly  comments  that  this  DDC 
certification  would  affect  all  pre-94 
model  year  urban  buses,  noting  that 
approjpmalely  35,000  of  these  buses 
exist.  In  addition,  FIU  implies  in  their 
comments  that,  as  a  result  of  this 
certification,  rebuilds  of  sfiected 
engines  will  cost  $8,000  over  the  cost  of 
a  standard  rebuild.  Finally,  FIU 
comments  that  students  of  the 
university,  baaed  on  an  informal  surrey, 
support  tlM  certification  of  the  DDC 
equipment 

Although  the  retrofit  program,  in 
general,  may  affect  as  many  aa  35,000  or 
more  buses  of  1993  and  earlier  model 
year,  this  particular  certification  applies 
only  to  1988  through  1990  model  yeer 
DDC  6V92TA  DDEC 11  engines,  loss  Uian 
20  percent  of  the  total  ur^n  bus  Qeet. 
Regarding  FIU's  discussion  of  the  cost  of 
a  rebuild  using  the  DDC  equipment,  the 
Agency  is  not  analyzing  costs  related  to 
this  equipment.  Further,  the  $8,000  cost 
FIU  associated  witii  this  equipment 
would  be  substantially  higher  than  what 
the  Agency  would  expect  from  an 
engine  upgrade  kit.  FIU  appears  to  have 
confused  the  $7,940  Ufa  cycle  cost  (in 


1992  dollars)  asaodaled  with  the  0.10  g/ 
bhphr  PM  standard  as  the  cost  for  the 
DDC  equipment  While  certain 
comments  provided  by  the  students  of 
FIU  are  not  entirely  appropriate  or 
coiuistent  with  program  background 
and  intricacies,  the  Agency  appreciates 
the  review  of  and  support  for  the  urban 
bus  program  and  DDC's  notification  tiial 
the  students  have  provided. 

m.  Certlficatian  Approral 

The  Agency  has  reviewed  this 
notification,  along  with  conunents 
received  from  interested  parties,  and 
finds  that  the  equipment  described  in 
this  notification  of  intent  to  certify: 

(1)  reduces  particulate  matter  exhaust 
emissions  by  at  least  25  percent, 
without  causing  the  applicable  engine 
fomihes  to  exceed  other  exhaust 
emissions  standards; 

(2)  will  not  cause  an  unreasonable 
risk  to  the  public  health,  welfare  or 
safety; 

(3)  will  not  result  in  any  additional 
ran«  of  parameter  adjustability;  and 

(4)  with  the  exception  of  the  life  cycle 
cost  requirements  of  85.1403(b)(2)(ii). 
meets  other  requirements  necessary  for 
certification  under  the  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (40  CFR 
Sections  85.1401  through  85.1415). 

The  Agency  hereby  certifies  this 
equipment  for  use  in  the  uthen  bus 
retrofit/rebuild  program  as  discussed 
below  in  Section  IV. 

IV.  Operator  K«|iiiraniaats  aad 
KaaponaibiUtiM 

In  a  Federal  R«gistor  notice  dated 
May  31. 1995  (60  FR  28402).  the  Agency 
certified  an  exhaust  catalyst 
manubctured  by  the  Engelhard 
Corporation,  as  a  trigger  of  program 
requirements.  For  urben  b<is  operators 
afiectad  by  this  program  and  electing  to 
comply  with  program  1  requirements, 
that  certification  means  that  rebuilds 
and  replacements  of  model  yeer  1988 
through  1990  6V92TA  DDEC  Us  (and  all 
other  engines  for  which  that  catalyst  is 

r'icable)  perfonnad  6  months  or  more 
that  date  of  certification,  must  be 
performed  with  equipment  certified  to 
reduce  PM  emissions  by  25  percent  or 
more.  The  certified  DDC  equipment  may 
be  used  immediately  by  urban  bus 
operators  who  have  rhnsan  to  comply 
with  either  program  1  or  program  2,  as 
follows. 

Today's  Federal  Register  notice 
certifies  the  above-described  DDC 
equipment,  when  properly  applied,  as 
meeting  the  requirement  to  reduce  PM     ** 
by  25  percent  Urban  bus  operators  who 
choose  to  comply  with  program  1  may 
use  the  certified  DDC  equipment  until 


Federal 
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equipment  is  certified  which  triggers  the 
0.10  g/bhphr  standard  for  the  1988 
tiirough  1990  6V92TA  DDEC  II  engines. 

Operators  that  have  chosen  to  comply 
with  program  2  may  use  the  certified 
DOC  equipment,  as  discussed  in  the 
above  paragraph,  along  with  the 
respective  PM  certification  level  Eram 
Table  B  when  calcuUting  their  average 
fleet  PM  level. 

As  stated  in  the  program  regulations 
(40  CFR  85.1401  through  85.1415), 
operators  should  maintain  records  for 
each  engine  in  their  fleet  to  demonatrate 
that  they  are  in  compliance  with  the 
requirements  begiiming  on  January  1, 
1995.  These  records  include  purchase 
records,  receipts,  and  part  numbers  for 
the  parts  and  components  used  in  the 
rebuilding  of  urban  bus  engines. 
■Ichaid  Wilsaa. 

Acting  Assistant  Adminiatrator  for  Air  and 
Badiation. 
IFR  Doc  96-18387  Filed  7-18-96: 8:46  ami 


Protodlon  d  Stiatoapiierto  Ozone: 
Notice  of  Revocation  lor  Teohnlcien 


AQENCy:  Envinmmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  revocation. 

8UIMARY:  Through  this  action  EPA  is 
aimouncing  the  revocation  of  six 
programs  previously  approved  to 
provide  the  technician  certification 
exam  in  accordance  with  the  regulations 
promulgated  at  40  CFR  82.161.  These 
six  programs — AcuPro  Refiigeront 
Recovery  located  in  Phoenix.  Arizoiu; 
Country  Trade  School  located  in 
Melboiune,  Florida;  Dundalk 
Community  College  located  in 
Baltimore,  Maryland;  Northeest  Institute 
located  in  Buffalo,  New  York;  National 
Training  Center  located  in  Newport 
Beach,  California;  and  National  Training 
Fund  located  in  Alexandria,  Virginia — 
were  issued  letters  of  revocation  on  June 
11, 1996,  that  included  an  explaruUon 
of  the  basis  for  EPA's  decision. 
These  six  programs  have  not 
complied  with  tho  recordkeeping  and 
repotting  requirements  established  for 
all  technician  certification  programs 
pursuant  to  section  608  of  the  Clean  Air 
Act  Amendments  (the  Act).  In 
accordance  with  those  requirements,  all 
approved  technician  certification 
programs  must  submit  an  activity  report 
to  EPA  on  a  semi-annual  basis.  EPA  sent 
to  each  of  the  above  programs  an 
information  collection  request  issued 
pursuant  to  section  114(aJ  of  the  Act,  in 


which  EPA  requested  that  the  programs 
submit  the  required  activity  report.  That 
information  request  indicated  that 
failure  to  respond  could  result  in 
revocation.  Subsequent  attempts  by  EPA 
to  contact  theae  programs  were 
unsuccessful.  

In  accordance  with  40  CFR  82.161(e), 
EPA  revoked  approval  of  these  programs 
on  June  11. 1996.  These  programs  are  no 
longer  authorized  to  certify  technicians 
or  issue  valid  certification  credentials. 
However,  technicians  certified  by  these 
programs  during  the  period  that  the 
programs  operated  an  EPA-approved 
pro-am  will  remain  certified  in 
accordance  witii  40  CFR  82.161(a). 
DATES:  The  six  programs  listed  above 
had  their  approval  as  s  technician 
certification  progranu  revoked,  efliective 
June  11. 1996. 

FOR  FURTHER  MFOMMTION  CONTACT: 
Qndy  Newberg.  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Sd«et, 
SW.,  Washington,  DC  20460.  The 
Stratospheric  Ozone  Information 
Hotline  at  1-800-296-1996  can  also  be 
contacted  for  further  infbrmaUan. 

Dated:  July  2, 1996. 

Director,  Office  of  Atmospheric  Programs. 
|FR  Doc  96-18181  Filed  7-18-96:  g:4S  am] 


of  management  on  intermixed  private 
lands.  E7A  recommended 
reconsideration  of  the  level  of 
portidpatton,  number  of  special  events 
allowed  and  the  ability  to  enforce  road/ 
trail  closures  with  an  all-season  road. 

ERP  No.  D-AFS-L61 208-00  Rating 
EC2,  Hells  Canyon  National  Recreation 
Area  (HCNRA),  Comprehensive 
Management  Plan,  Implementatioa. 
Wallowa-Whitman  National  Forest,  Nez 
Perce  and  Payetie  National  Forests.  Bake 
and  Wallowa  Counties.  OR  and  Nez 
Perce  and  Adam  Counties.  ID. 

Suavnary:  EPA  expressed 
environmental  concerns  based  on 
potential  adverse  impacts  of  the  action 
from  roads,  grazing  and  increased  usage 
to  air  quality,  riparian  habitat  and  water 
quality. 

ERP  No.  D-AFS-L65266-AK  Rating 
EC2.  King  George  Timber  Sale  Project. 
Timber  Harvesting  and  Road 
Construction.  Implementation,  Tongass 
National  Forest  Stikine  Area.  Etolin 
Island.  AK. 

Surmnary:  EPA  expressed 
environmental  concerns  about  road 
closure  methods,  water  quality,  wildlife 
habitat,  eapedelly  fish  habitat  and 
1  the  final  EIS  include  this 


IER-FRL-6471-SI 

Enyironmantal  Impact  Statemsnta  and 
ReguMlona;  AvaMabHIty  of  EPA 


Availability  of  EPA  conunents 
prepared  July  1, 1996  Through  July  5. 
1996  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Envirorunental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  corrunents  can  be  directed 
to  the  Office  of  FEDERAL  ACnVITIES 
AT  (202)  564-7167.  An  explanation  of 
the  ratings  assigned  to  drart 
envirorunental  impact  statements  (ElSa) 
was  published  in  FR  dated  April  5. 1996 
(61  FR  15251). 

Draft  ElSa 

ERP  No.  D-AFS-iCe5184-<::A  Rating 
EC2,  Rock  Creek  Recreational  Trails 
Maiiagament  Plan,  Implementation. 
Eldorado  National  Forest  Georgetown 
Ranger  District,  Eldorado  County.  CA. 

Summary:  EPA  expreseed 
environmental  concerns  about  potential 
noise  impacts,  the  proposed  level  of  use. 
fimding  feasibility,  and  the  integration 


ERP  No.  O-aLM-IC67035-NV  Rating 
BC2.  Bootstrap/Capstone  and  Tara 
Open-Pit  Gold  Mine  Project. 
Cijnstruction  and  Operation  Approval, 
Plan  of  Operation,  Elko  and  Eureka 
Counties,  NV. 

Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
impacts  to  water  quaUty  and  suggested 
that  complete  or  partial  backfilling  of 
the  Bootstrap/Capstone  pit  be  irtcluded 
in  the  ptefBrred  alternative.  The  FEIS 
should  further  address  impacts  to  wralsr 
and  air  quality,  wildlifis.  and  wetlands; 
as  well  as  cumulative  impacts; 
mitigation;  and  waste  rock 
characterization  and  handling. 

ERP  No.  D-DOE-K11068-NV  Rating 
E02,  Nevada  Test  Site  (NTS)  and  Off- 
Site  Locations,  Implementation,  at  the 
Following  Sites:  Tonopah  Teat  Range; 
Portions  of  the  Nellis  Air  Force  Rat^ 
(NAFR)  Complex:  the  Central  Nevada 
Test  Area  and  Shoal  Area  Project.  Nye 
County,  NV. 

Summary:  EPA  expressed 
enviroimiental  objections  due  to  a  lack 
of  mitigation  to  o%et  or  reduce 
potential  adverse  impacts;  a  tendency  to 
locate  the  proposed  facilities  in 
undisturbed  rather  than  already- 
disturbed  areas;  and  a  lack  of  polluUtm 
prevention  features. 

ERP  No.  DS-AFS-L65201-OR  Rating 
LO,  Eagle  Creek  Timber  Sale  and  Road 
(instruction.  Additional  and  Updated 
Information.  Implementation,  Mt  Hood 
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Natiaiul  Forest,  Zigzag  and  E«tacada 
Ranger  District,  Clackama  County,  OR. 

Summary:  Our  afabiwialed  reviaw  has 
revealed  no  EPA  conoams  an  this 
pro^. 

Final  ElSe 

ERP  No.  F-AFS-KB1136-00  Heavenly 
Sid  Resort  MastOT  Plan,  improvement. 
Expansion  and  Management,  l,ake 
Tahoe  Basin  Management  Unit,  Special- 
Use-Permit,  Douglas  County,  NV  and  El 
Dorado  and  Alpine  Counties,  CA. 

Summary:  EPA  continued  to  expreaa 
environmental  ob)ections  to  this 
expaiuion  based  on  air  quality,  noise, 
trajffic,  fish  and  mldliia,  and  visual/ 
scenic  features  as  a  result  of  past 
constructim  and  current  operation  of 
Heavenly  Ski  Resort  If  the  propoaed 
level  of  development  is  approved,  we 
strongly  recommended  that  the  Record 
of  Decision  (ROD)  clearly  commit  to:  a 
subsequent  environmental  review  and 
cumulative  watershed  eSacts  analysis, 
an  if  the  analysis  shows  continuedi  or 
potentially  significant  adverse 
environmental  impacts,  then  continued 
development  will  be  limited  or 
prohibited. 

ERP  No.  F-BLM-K65158-CA,  Qear 
Creek  Management  Area,  Land  and 
Resource  Management  Plan 
Amendment,  Implementation,  San 
Benito  and  Fresno  Counties,  CA. 

Summary:  EPA  registered  a  Formal 
protest  through  BLM's  appeal  process 
because  EPA  believes  that  implementing 
the  preferred  alternative  would  impose 
the  potential  for  significant  adverse 
impacts  on  area  users,  nearby  residents, 
and  BLM  employees,  and  would 
continue  to  significantly  and  adversely 
impact  environmental  resources. 
Serious  potential  impacts  include 
fugitive  emissions  of  asbestos  in  excess 
of  Occupational  Safety  and  Health 
Administration  action  levels,  severe  soil 
erosion;  and  sedimentation  of  several 
streams  in  and  downstream  of  the  Clear 
Creek  Management  Area,  which  appears 
to  violate  State  watn  quality  otqectives 
for  the  protection  of  several  designated 
beneficial  uses. 

ERP  No.  F-COE-K32048-CA,  Port  of 
Long  Beach  (POLB)  Main  Channel 
Deepening  and  Navigation 
Improvements,  Implementation, 
Queen's  Gate,  San  Pedro  Bay,  Los 
Angeles  County,  CA. 

Summary:  Review  of  the  Final  EIS 
%vas  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-NPS-K65171-CA,  Cabrillo 
National  Monument,  General 
Management  Plan/Development 
Concept  Plans,  Implementation,  San 
Diego  County,  CA. 


Summary:  EPA's  environmental 
concerns  have  been  addressed,  therefore 
we  have  no  objections  to  the  project  as 


No.  F1-NAS-A12038-00. 

Intanutional  Space  Slatioo.  Assembly 

and  Operation,  Space  Station  Freedom 

(ssn. 

Summary:  EPA  had  identified  no 
potentially  significant  impacts  and 
continues  to  lack  objections  to  the 
proposed  project. 

Olted:  Ally  16,  1996. 
WUliam  D.  Dickanan, 
Dinctor,NEPAComplianaDMgioa.Offica 
of  Federal  Activities. 
IFK  Doc  96-16420  Filed  7-tS-96:  6:45  ami 
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EnvironnMntBl  hnpsct  SlBlMiMnlSi 
NotkMot  Availability 

RESPONSIBLE  AGENCY:  Office  of 
Federal  Activities,  Genera)  Information 
(202)  564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 
Impact  Statements  filed  )uly  8, 199B 
through  July  12, 1996  pursuant  to  40 
CFR  1506.9. 

EIS  No.  960319,  FINAL  EIS,  DOE,  OR, 
Hood  River  Fisheries  Project, 
Construction,  Operation  and 
Maintenance;  Habitat  Improvement 
and  Research  Program  Development, 
Funding,  Hood  River  Basin,  Ftood 
River  County,  OR,  Due:  August  19, 
1996,  Contact:  Nancy  Weintraub  (503) 
230—5373. 
EIS  No.  960320,  FINAL  EIS,  CCK,  NC, 
Cape  Fear-Northeast  Cape  Fear  Rivers 
CcHnprehensive  Study  for  Deepening 
of  the  Wilmington  Harbor  Ship 
Chaimel,  Navigation  Improvement, 
New  Hanover  and  Brunswick 
Coimties,  NC,  Due:  August  19, 1996, 
Contact-  Flank  Yelverton  (910)  251- 
4640. 
EIS  No.  960321,  FINAL  SUPPLEMENT, 
AFS,  WA.  OR,  Pacific  Northwest 
Region  National  Forests,  Nursery  Pest 
Control  Management  Flan,  Additional 
Information  concerning  Changes  to  a 
List  of  Chemical  Pesticides  and 
Streamlining  the  Process  for  Future 
Changes  Approved  for  Use  at  J. 
Herbert  Stone.  Bend  Pine  and  Wind 
River  Nurseries  and  Dorena  Tree 
Improvement  Canter,  WA  and  OR, 
Due:  August  19, 1996,  Contact:  Diane 
Hidebrand  (503)  326-6697. 
EIS  No.  960322,  FINAL  SUPPLEMENT, 
FHW,  UT,  West  Valley  Highway/ 
Norman  R  Bangerter  Highway 
Transportation  Improvements,  9000 
South  to  12600  South,  Additional 
Information  concerning  9800  South  at 


Bangerter  Highway,  Funding.  Salt 
Lake  County,  UT,  Due:  August  19, 
1996,  Contact:  Tom  Allen  (Ml)  96^ 
0182. 
EIS  No.  960323,  DRAFT  EIS,  NFS,  NB, 
SD,  Missouri/NiobraraA'erdigre  Creek 
National  Recreational  Rivers  General 
Management  Plan,  Implementation, 
Gregory.  Charles  Mix  and  Bon 
Homme  Counties,  SD  and  Knox  and 
Boyd  Counties,  NB,  Due:  September 
03, 1996,  Contact:  Wairmi  Hill  (402) 
338-3970. 

EIS  No.  960324.  DRAFT  EIS,  AFS,  UT, 
High  Uhitas  WUderaeas  Forest  Plan 
Amendment,  Implementation,  Ashley 
and  Wasatch-Cache  National  Forests, 
Duchesne  and  Summit  Counties,  UT, 
Due:  September  17, 1996,  Contact: 
Julie  Hubbard  (801)  524-5188. 

EIS  No.  960325,  DRAFT  EIS,  AfS.  AK, 
South  Lindenberg  Timber  Sale(s), 
Timber  Harvesting,  Tongass  National 
Forest,  Stikine  Area,  Kupreanof 
Island,  AK,  Ehie:  September  03. 1996, 
Contact:  Jim  Thompson  (907)  772- 
3871. 

EIS  No.  960326,  FINAL  EIS,  USN,  CA, 
Port  Hueneme  Navsl  Civil 
Engineering  Laboratory  (NCEL) 
Disposal  and  Reuse,  Implementation, 
Ventura  County,  CA,  Due:  August  19, 
1996,  Contact:  Mary  Doyto  (415)  244- 
3024. 

EIS  No.  960327,  DRAFT  EIS,  FHW,  NY, 
NY-17  Highway  Conversion  from  a 
Partial  to  a  Full  Access  Control 
Facility,  Five-Mile  Point  to  Occaniun 
and  NY-17  Rehabilitation  or 
Reconstruction,  Funding  and  COE 
Section  404  Permit  Issuance,  Towns 
of  Kirkwood  and  Windsor,  Broome 
County,  NY,  Due:  September  03, 1996, 
Contact:  Harold  J.  Brown  (518)  472- 
3616. 

EIS  No.  960328,  DRAFT  EIS.  BLM,  CA, 
Eagle  Motmtain  I,andtill  and 
Recycling  Center  Project,  Land 
Exchange,  Right-of-Way  Grants  and 
COE  Section  404  Permit  Issuance, 
Riverside  County,  CA,  Due: 
September  10, 1996,  Contact:  Joan 
Oxendine  (909)  697-5365. 

Amended  Notice* 

EIS  No.  960007,  DRAFT  EIS,  GSA.  DC. 
Central  and  West  Heating  Plants 
(CHP/WHP)  Construction  and 
Operation,  Air  Quality  Improvement 
Project,  District  Heating  System 
(DHS),  aty  of  Washington,  DC, 
Contact:  Frank  L.  Thomas  (202)  708- 
5334. 

Published  FR  01-19-96— Officially 
Withdrawn  by  the  Preparing  Agency. 
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Dated:  July  16, 1996. 
WUUui  D.  Okkanim, 
Director,  SEPA  CompliaxKe  Division,  Office 
ofPaderol  Activitiea. 

IFR  Doc  96-16421  Filed  7-16-96;  8:45  am) 
lauaa  com  nil  si  > 
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Hatalaxyl;  Ra^ipanlng  of  Commant 
Partod  tor  Votuntafy  Cancallatlon  of 
Clba  Crop  Protaetion  Ragiatiatlona 

AOatCV:  Environmental  Protection 

Agency  (EPA). 

Acnow:  Notice. 

SUMMARY:  This  notice  announces  the  re- 
opening of  the  comment  period  for  the 
voluntary  cancellation  of  Ciba  Crop 
Protection  Registrations  of  Metalaxyl 
Technical  and  End-Use  Products  that 
contain  Metalaxyl. 
DATES:  Written  comments  must  be 
submitted  by  July  26, 1996. 
AOORESSEB:  By  mail  submit  comments 
identified  by  the  document  control 
niunber  |OPP-«6228|  and  the  case 
number  (noted  below)  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7S06C1,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20480.  In 
person,  deliver  comments  to:  Rm.  1132, 
CrysUl  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASai  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
|OPF-e6228l.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  hot  marked  confidential 
will  be  included  in  tlie  public  docket 
without  prior  notice  (including 
comments  and  data  submitted 


electronically).  The  public  docket  and 
docket  index,  including  printed  paper 
versions  of  electrtmic  comments,  which 
does  not  include  any  information 
claimed  as  CBI  will  be  available  for 
public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  WFOMMTiaN  CONTACr.  By 
mail:  Connie  Welch,  Product  Manager 
(PM)  21,  Office  of  Pesticide  Programs, 
Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20480. 
Office  location  and  telephone  number 
Rm.  237,  CM#2,  2801  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
6226;  e-mail: 

welch.connie6epamail.epa.gov. 
SUPPLBMENTARY  INFORMATKM:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  May  1,1996  (61  FR 
19281),  announcing  the  voluntary 
cancellation  of  Ciba-Crop  F^tection 
Registrations  of  Metalaxyl  Technical 
and  End-Use  Pitxiucts  that  contain 
Metalaxyl.  Upon  the  Agency's  further 
review  of  this  notice  and  requests  from 
other  persons  seeking  extension  to  the 
30-day  comment  period  provided  in  the 
May  1, 1996  notice,  the  Agency  has 
determined  that  it  will  re-open  the 
comment  period  to  allow  additional 
time  for  further  evaluation  before  acting 
on  Gba's  request  for  voluntary 
cancellation.  The  conmient  period  will 
end  on  July  26, 1996. 

Accordingly,  the  voluntary 
cancellation  of  Ciba  Crop  Protection's 
products  became  effective  on  May  31, 
1996.  The  Agency  is  hereby  reinstating 
the  registration  of  these  products  to 
correct  an  error  in  the  notice  which 
referenced  provisions  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA) 
regarding  hearing  requests  and 
prtx:edures,  and  re-opening  the 
comment  period  on  the  voluntary 
cancellation  reouest. 

This  request  for  voluntary 
cancellation  was  submitted  pursuant  to 
section  6  (f)  of  the  Federal  Insecticide, 
Fimgidde,  and  Rodenticide  Act 
(FIFRA),  which  provides  interested 
persons  with  the  right  to  comment  on 
voluntary  cncellation  requests,  but  does 
not  include  hearing  rights.  It  was  not  the 
Agency's  intention  to  provide  an 
opportunity  for  hearing  in  connection 
with  this  action. 

The  Agency  regrets  any  confusion  the 
inclusion  of  this  language  may  have 
caused  and  is  granting  this  extension 
request  in  part  to  avoid  any  prejudice  to 
parties  that  may  have  been  misled  by 
the  provisions  of  the  May  1  notice.  "The 
Agency  is  also  re-opening  the  comment 


period  for  the  purpose  of  seeking 
clarification  from  Qba  regarding  the 
nature  of  the  propoaed  voluntary 
cancellation  action.  After  the  doae  of 
the  comment  period,  the  Agency  will 
take  action  on  Ciba's  lequest  and 
publish  its  determioation  in  the  Federat 
Kagiatar. 

A  record  has  been  established  fat  this 
notice  under  docket  number  (OPP- 
66228]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  veraion  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is.available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7S06C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
CrysUl  Mall  (2, 1021  Jaffanon  Davis 
Highway,  Arlington,  VA. 

Electronic  conmients  can  be  sent 
directly  to  EPA  at: 

opp-dockBt0epamail.ep8.gov 

Electronic  comments  must  be     , 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
vniting.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

LiatofSubiectt 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 
Dated:  )uDe  8,  1996. 

Staphan  L.  lohman. 

Director.  Begistration  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  96-18389  Filed  7-16-96;  6:45  ami 
wuaa  coca  Has  ■  r 
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TMk 
FfeMlOmll 

MlBCr:  Enviraomental  Pratoctioa 

AgBcyPSPA). 

tcntm:  Nodce  of  araiUbility  soi- 

nt^utHt  br  comziMnta. 

•UMMMV:  This  notiss  umouBCM  the 
availabUity  oflhe  docummt  "Concapt 
Papv  on  EnviraiUBaBial  Pamiittiiig  uid 
Ttik  Focoa  BecanuMndMteiB"  md  the 
Agancy's  raqnait  far  lUkeholder 
craammL  As  part  of  tha 
Administntian's  program  to  "Koinvent 
EnniDDBMotal  Ragiilarinn.''  the  U.S. 
Bnvinmmanlal  Ptolactian  Agaacy 
oaatad  a  Pannits  hnpiwieiuaut  Team 
(PIT)  to  erahiate  the  Aflaoqr's 
pennMtiiig  pra^amsrtnoaa 
administand  Iqr  stataa^  trihaa  and  local 
agencies  and  those  administated 
directly  by  EPA,  and  to  develop 
recommendations  to  improve  m 
eflectiTeneasand  eflboeocy  of  the 
permitting  process. 
DATS:  Written  comments  must  be 
postmaifced  or  submitted  by  hand  or 
electronically  by  no  latar  than 
September  3, 1996.  Due  to  the  previous 
stakeholder  involvement  in  the 
development  of  the  PIT 
recranmendalions,  including  the  recent 
(May  10, 1996)  Federal  Ka«Mer  notioe, 
this  conunent  period  will  not  be 
extended.  Thus,  this  is  the  final 
opportunity  for  public  conmient  on 
than  recommendations. 
MXWESaES:  To  submit  conunents,  the 
public  must  send  an  original  and  two 
copies  to  Docket  Number  F-96-PT2A- 
FFFFF.  located  at  the  RCRA  Docket.  The 
official  address  is:  RCRA  Information 
Center,  U.S.  Environmental  Protection 
Agency  (503SW).  401  M  Street,  S.W., 
Washington,  D.C  20460.  Ahhou^  the 
mailing  address  for  the  RCRA 
Infbnnatioo  Center  has  not  changed,  the 
oCBce  was  physically  moved  in 
November  1995.  Therefore,  hand- 
delivered  comments  should  be  taken  to 
the  new  address:  1235  feBerson  Davis 
Highway.  First  Floor.  Arlington, 
Virginia.  (Also  see  the  section  under 
"SupplementHry  Information"  regarding 
the  paperless  oflica  effort  for  submitting 
public  comments.)  The  RCRA 
Information  Center  is  open  for  public 
inspection  and  copying  of  supporting 
information  from  9:00  am  to  4:00  pm 
Monday  tiirough  Friday,  except  tot 
Federal  holidsys.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calling  (703)  603-9230.  The 


public  may  copy  amaximum  of  100 
pagea  bimi  any  regulatory  document  at 
no  cast  Additional  copia  cost  $0.15 

P»P«g8| 

FOR  nniMBI  MPOMMTMN  CONTACT: 
Lanes  Miller,  PIT  Executive  Director  at 
Permits  Improvement  Teem,  Mail  Stop 
100,  2890  Woodbridge  Ave.,  Edison  Nf 
08637,  phone:  (908)  3Z1-67S2. 

•UMtaeirAlir  MR3MMTI0N: 

Availakility  of  RnniManf 

The  ITT  Concept  Paper  on 
Environmental  Permitting  and  Task 
Foioa  Racommendatlons  follows  diis 
notice.  In  additfcm,  the  document  can  be 
obtained  via  the  internet  at  'gopher:// 
gopher.epa.gov'  or  'http:// 
www.epa.gov'.  After  reaching  either  of 
these  internet  sites,  locate  the  search 
function  and  type  Tarmit  ImpravemeiM 
Tbam'  to  locate  the  Concept  Paper  on 
Environmental  Permitting  nui  Tnk 
Force  Reconmwndations. 

Backgroiiad  InformatioB 

The  PIT  was  established  in  July  1994 
and  is  composed  of  representatives  from 
EPA  Headquarters  and  Regional  offices 
jnd  state,  tribal  and  local  permitting 
agencies.  The  PIT  held  Dumeiaus 
stakeholder  meetings  to  solicit  Input  on 
the  most  ciitiol  permitting  issues  as 
well  as  to  obtain  fsedback  on  the  PITs 
initial  recommendations. 

Although  significant  input  on  the 
PITs  recommandatlons  has  bean 
received  through  the  stakeholder 
meetings,  a  final  opportunity  to  review 
and  comment  on  the  recommendations 
is  being  provided  to  ensure  that  all 
stakeholdere  have  an  opportunity  to    - 
partlcipats  in  the  development  of  the 
significant  change  in  direction  for 
permitting  programs  that  is  being 
contemplated.  The  Agency  intends  to 
use  the  concept  paper  on  environmental 
permitting  as  an  overall  guide  for 
reforms  to  permit  programs,  where 
appropriate.  The  individual 
recommendations  contained  in  the 
document  will  be  considered  by 
program  and  regional  ofiices  as  they 
develop  specific  plans  in  response  to 
the  concepts  discussed  in  the  PIT 
recommendations.  These  plans  will 
include  providing  assistance  to  states 
and  tribes  that  choose  to  consider  and 
implement  appropriate  permit  reform. 
As  specific  program  changes  are 
developed,  opportunities  for 
stakeholder  input  will  be  provided.  It  is 
anticipated  that  stakeholdere  will  use 
the  final  concept  paper,  as  well  as  other 
relevant  documents  and  authorities 
such  as  applicable  statutes,  in  their 
review  of  specific  permit  program 
changes.  This  will  help  to  provide  all 


stakeholders  with  a  common  coolaxt 
when  commenting  on  these  specific 
changes. 

For  some  permitting  programs,  minor 
dianges  may  be  needed  to  implement 
many  of  the  concepts  specified  tai  the 
dociunent;  while  other  prograina  may 
require  more  significant  modifications. 
Some  of  these  modifications  may  also 
require  cfaangea  to  statutes  and 
ragulalions  and  could  necaaaitata 
technical  research  and  analysis  prior  to 
revising  permit  pro-ams  to  conform 
with  the  recommendations.  Therefore. 
the  time-frame  to  implement  the 
recommendations  could  range  from 
several  months  to  many  yeeis.  The 
Agency  notas  that  current  pennitting 
system  were  developed  over  the  last 
three  decades,  and  that  changes  need  to 
be  made  within  the  existing  systems 
while  they  evolve  to  the  approach 
envisioned  in  the  concept  peper. 
Furtliermare,  as  implementation 
proceeds,  it  is  likely  that  some  of  the 
concepts  will  require  rsviaian  baaed  on 
new  informaUoD. 

PapeHess  Office  Bffbit 

EPA  is  aaking  praapactivs 
ctHmnentere  to  voluntarily  submit  one 
additional  copy  of  their  comments  on 
labeled  personal  computer  diakettea  in 
ASCn  (TEXT)  format  or  a  word 
proceeaing  format  that  can  be  converted 
to  ACSn  (TEXT).  It  is  essential  to 
specify  on  the  disk  label  the  word 
processing  software  and  version/edition 
as  well  aa  tha  commentsr's  name.  This 
will  allow  EPA  to  convert  the  conunents 
into  one  of  the  word  processing  formats 
utilized  by  the  Agency.  Please  use 
maihng  envelopes  designed  to 
physically  protect  the  submitted 
diskettes.  Q'A  emphasizes  that 
submission  of  comments  on  diskettes  is 
not  mandatory,  nor  will  it  resuh  in  any 
advantage  or  disadvantage  to  any 
commenter.  Rather,  EPA  is 
experimenting  with  this  procedure  as  an 
attempt  to  expedite  our  internal  review 
and  response  to  comments.  This 
expedited  procedure  is  In  conjunction 
with  the  Agency  "Paperless  Office" 
campaign. 
QUanP.Um, 
Dat^gnafed  Federal  Official. 
IFK  Doc  96-18186  Piled  7-18-M:  S:4S  am] 
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HoMceotProilo— dA^nmirtraBve 
Coat  Recovery  SaWament  Pursuant  to 
liia  Comprehenaiv*  Envlronmanlal 
Reaponae,  Companaailon,  and  UabHtty 
Act 

AOBCT:  Environmental  Protection 

Agency. 

ACnON:  Notice;  request  for  public 

comment. 


r:  In  accordance  with  Section 
122(1)  of  the  Comprehensive 
Enviroimiental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovery  settlement  under  Section 
122(h)(1)  of  CERCLA  concerning  the 
Midwest  United  Industries,  Inc.  Site  in 
Greenville,  Ohio,  which  was  signed  by 
the  Superfund  Division  Director  of  EPA, 
Region  V,  on  lune  6, 1996.  The 
settlement  resolves  an  EPA  claim  imder 
Section  107(a)  of  CERCLA  against 
Arthur  Dearing  and  Midwest  United 
Industries.  Inc.  The  settlement  requires 
the  settling  parties  to  pay  $5,000  to  the 
Hazardous  Substances  Superfund. 

For  thirty  (30)  days  following  the  dale 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  Greenville  Public 
Library,  520  Sycamore  St.,  Greenville, 
Ohio  45331,  and  at  the  U.S.  EPA, 
Records  Center,  Room  714,  77  West 
Jackson  Boulevard,  Chicago,  Illinois. 
DATES:  Comments  must  be  submitted  on 
or  before  August  19, 1996. 
ADORESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  U.S.  EPA. 
Records  Center.  Room  714,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  A  copy  of  the  proposed 
settlement  may  be  obtained  from  U.S. 
EPA,  Office  of  I?figional  Counsel,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  Comments  should 
reference  the  Midwest  United 
Industries,  Inc.  Site,  Greenville,  Ohio 
and  EPA  Docket  No.  V-W-96-C-355 
and  should  be  addressed  to  Ms.  Maria 
Gonzalez,  U.S.  EPA,  Office  of  Regional 
Counsel  (Mail  Code;  CS-29A),  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 


FOR  FURTHER  INFORMATKW  OONTACT:  Ms. 
Maria  Gonzalez.  U.S.  EPA,  Office  of 
Regional  Counsel  (CS-29A),  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604,  (312)  886-6630. 
VaUas  V.  AdaakK, 
Begional  Administrator. 
(PR  Doc.  96-18385  Filed  7-18-96;  8:45  ami 
■UJNB  COQC  iMa^a-^ 
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Propoaed  da  Mlnbnia  SatOamant 
Pmauant  to  the  Comprsttanaive 
Envlronmanlal  Rseponse, 
Coinpensaaon,  and  UaMltty  Act 
(CERCLA),  aa  Amended  liy  the 
Supttffund  AmwMjfnsntt  And 
Reauthorization  Act— Msnaen 
Contalnar  Site,  Qrand  Junction, 
Colorado 

AOENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  and  request  for  public 

comment. 

summary:  In  accordance  with  the 
requirements  of  section  122  (i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA),  notice  is 
hereby  given  of  a  proposed  de  minimis 
settlement  under  section  122(g), 
concerning  the  Hansen  Container  site  in 
Grand  Junction,  Colorado  (Site).  The 
proposed  Administrative  Order  on 
Consent  (AOC)  requires  two  (2) 
Potentially  Responsible  Parties  to  Pay 
an  aggregate  total  of  117,874.57  to 
address  their  Uability  to  the  United 
States  Environmental  Protection  Agency 
(EPA)  related  to  response  actions  taken 
or  to  be  taken  at  the  Site. 
OPPORTUMTr  FOR  COHUBIT:  Comments 
must  be  submitted  by  no  later  than 
August  19, 1996. 

AOORESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
EPA  Superfund  Record  Center,  999  18th 
Street.  51h  Floor,  North  Tower,  Denver, 
Colorado.  Comments  should  be 
addressed  to  Maureen  O'Reilly, 
Enforcement  Specialist,  (8ENF-T),  U.S. 
Environmental  Protection  Agency,  999 
18th  Street.  Suite  500,  Denver, 
Colorado.  80202-2405,  and  should 
reference  the  Hansen  Container  de 
minimis  settlement  (95—13). 
FOR  FURTHER  INFORMATION  CONTACT. 
Maureen  O'Reilly,  Enforcement 
Specialist,  at  (303)  312-6402. 
SURRHMOfTARY  INFORMATION:  Notice  of 
section  122(g)  de  minimis  settlement:  In 
accordance  with  section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  that  the 
terms  of  an  Administrative  Order  on 
Consent  (ARC)  have  been  agreed  to  by 


the  following  two  (2)  parties,  for  tha 
fallowing  amounts  (in  alphabetical 
order): 

United^States  Bureau  of  Redamation — 

S117.94 
United  States  General  Services 

Administration — $17,756.63 
Total— $1737457 

By  the  terms  of  the  proposed  AOC. 
these  parties  will  together  pay 
$17,874.57  to  the  Hazardous  Substance 
Superfund.  This  payment  represents 
approximately  .003%  of  the  total 
anticipated  costs  for  the  Site  upon 
which  this  settlement  is  baaed. 

In  exchange  for  payment,  EPA  will 
provide  the  settling  parties  with  a 
limited  covenant  not  to  sue  for  liability 
under  sections  106  and  107(a)  of 
CERCLA,  including  liability  for  EPA's 
past  costs,  the  cost  of  the  remedy,  and 
futiue  EPA  overeight  costs,  and  under 
section  7003  of  the  Solid  Waste  Disposal 
Act,  as  amended  (also  known  as  the 
Resource  Conservation  and  Recovery 
Act). 

The  amount  that  each  individual  PRP 
will  pay,  as  shown  above,  reflects  the 
number  of  drums  that  each  PRP  sent  to 
the  Site  that  had  hazardous  materials  in 
them.  The  cost  per  drum  is  $3.24.  The 
total  amount  of  settlement  dollars  owed 
by  each  party  to  the  settlement  was 
arrived  at  by  multiplying  the  price  per 
drum  by  the  number  of  drums  a  party 
sent  to  the  Site  (Base  Amoimt)  plus  a 
premium  payment  of  30%  of  the  Base 
Amount. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the  public 
may  submit  comments  to  EPA  relating 
to  this  proposed  de  minimis  settlement. 

A  copy  of  the  proposed  AOC  may  be 
obtained  from  Maureen  O'Reilly  (8ENF- 
T).  U.S.  Environmental  Protection 
Agency.  Region  Vm,  999  ISth  Street, 
Suite  500,  Denver.  Colorado  80202- 
2405.  (303)  312-6402.  Additional 
background  information  relating  to  the 
de  minimis  settlement  is  available  for 
review  at  the  Superfund  Record  Center 
at  the  above  address. 

It  Is  So  Agreed. 

Dated:  July  12, 1996. 
lack  W.  MoGraw. 
Acting  Regional  Administintor,  U.S. 
Eaviroamental  PmtecHon  Agency,  Region 

vm. 

[FR  Doc  96-18386  Filed  7-18-96;  8:4S  ami 
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AIHNCV:  EnvirmnMiital  ProtecUon 

AgMicy. 

ACnoN:  Notice  of  Proposed  NPOES 

General  Permit  Issuance. 


from  Ms.  Caldwell.  In  addition,  the 
currant  administrative  record  on  the 
propoeal  is  available  for  examination  at 
the  Region's  Dallas  oCBces  during 
normal  woridng  hours  after  providing 
Ms.  Caldwell  24  hours  advanced  notice. 


Y:  The  Regioiui]  Administrator 
of  Region  6  today  proposes  to  issue 
Natiimal  Pollutant  Discharge 
Elimination  System  (NPOES)  general 
permit  No.  LAG260000  for  existing 
source  facilities  and  New  Source 
fadlitiss  in  the  Ofishore  Subcategory  of 
the  Oil  and  Gas  Extraction  Point  Source 
Category  (40  CFR  Pirt  435.  Subpart  A) 
located  in  and  discharging  to  lease 
blocks  in  the  Territorial  Seas  of 
LouisiaiM.  The  discharge  of  pnxluced 
water  to  the  Territorial  Seas  of 
Louisiana  from  Offshore  Subcategory 
facilities  located  in  the  Outer 
Continental  Shelf  (OCS)  waters  oS  of 
Louisiana  is  also  covered  by  this  perinit. 

As  proposed,  the  permit  limitations 
conform  to  Oil  and  Gas  Extraction 
Ofliihore  Subcategory  Guidelines  and 
contain  additional  requirements  to 
aasure  that  slate  water  quality  standards 
will  be  met  and  there  will  be  no 
unreasonable  degradation  of  the  marine 
environment  as  required  by  Section 
403(c)  of  the  aean  Water  Act. 
Specifically,  the  draft  permit  propoees 
to  prohibit  the  discharge  of  drilling 
Quids  and  drill  cuttings  and  prohibit  the 
discharge  of  produced  sand.  Produced 
discharges  water  are  limited  for  oil  and 
grease,  toxic  metals  and  organics,  and 
chronic  toxicity.  In.addltion,  limits  are 
placed  on  oil  and  grease  and  a 
requirement  of  no  discharge  of  priority 
pollutants  except  in  trace  amounts  for 
well  treatment,  completion,  and 
workover  fluids,  and  the  requirement  of 
No  Free  Oil  is  placed  on  a  number  of 
other  waste  discharges  associated  with 
oil  and  gas  operations. 
AOOncsflCS:  Comments  should  be  sent 
to:  Regional  Administrator,  U.S. 
Enviroimiental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dalbis, 
Texas  75202-2733. 

■Mm:  Comments  must  be  received  by 
September  17, 1996. 

TOR  FURTHER  MFORMAIKM  CONTACT:  Ms. 
Ellen  Caldwell,  U.S.  Environmental 
Protection  Agency,  Region  6, 1445  Roes 
Avenue.  Dallas,  Texas  75202-2733. 
Telephone:  (214)  655-7513. 

A  copy  of  the  draft  permit  or  an 
explanatory  fact  sheet  may  be  obtained 


Sagnlaled  Entitia 

Entities  potentially  regulated  by  this 
action  are  thooe  which  operate  oQshore 
oil  and  gas  extraction  facilities  located 
in  the  Outer  Continantal  Shelf  of  the 
western  Gulf  of  Mexico. 


Calagary 

Examplaa  oi  legu- 
lated  entities 

Indusuy      ..       

OKstnre  Oi  and  Qas 
Extraclkxi  PIM- 
torms. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  reeders  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
thia  action.  C5ther  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
[facility,  company,  business, 
organization,  etc.]  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  Part  L 
Section  A.l.  of  the  rule.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  Usted  in  the  preceding  FOR 
FVJRTHER  INTORMATKM  COMTACT  section. 

Section  301(a)  of  the  Clean  Water  Act 
(CWA  or  the  Act),  33  USC  1311(a), 
renders  it  unlawful  to  discharge 
pollutants  to  waters  of  the  United  States 
in  the  absence  of  authorizing  permits. 
CWA  section  402,  33  USC  1342, 
authorixes  EPA  to  issue  Natioiul 
Diacharge  Elimination  System  (NPDES) 
permits  allowing  discharges  on 
condition  they  will  meet  certain 
requirements,  including  CWA  sections 
301,  304.  306,  401  and  403.  Those 
statutory  provisions  require  that  NPDES 
permits  include  effluent  limitations 
requiring  that  authorized  dischai^ges  (1)  - 
Meet  standards  reflecting  levels  of 
technological  capability,  (2)  comply 
with  EPA-approved  state  water  quality 
standards,  (3)  comply  with  other  state 
requirements  adopted  under  authority 
retained  by  states  under  CWA  section 
510, 33  USC  1370  and  (4)  cause  no 
unreasonable  degradation  to  the 
territorial  seas,  waters  of  the  contiguous 
asone  or  the  oceans. 

Three  types  of  technology-based 
effluent  limitationa  must  be  included  in 
the  permits  proposed  here.  With  ragard 
to  conventional  pollutants,  i.e.,  pH, 


BOD,  oil  and  grease,  TSS,  and  fecal 
coliform,  CWA  section  301(b)(1)(E) 
requires  effluent  limitatims  baaed  on 
"best  conventional  pollution  control 
technology"  (BCT).  With  regard  to 
nonconvenlional  and  toxic  pollutants, 
CWA  section  301(b)(2)  (A),  (C)  and  (D) 
require  effluent  limitations  baaed  on 
"best  available  pollution  control 
technology  economically  achievable" 
(BAT).  For  New  Sources,  CWA  section 
306  requires  effluent  limitations  based 
on  New  Source  Performance  Standards 
(NSPS).  Final  effluent  guidelines 
speciiying  BCT,  BAT  and  NSPS  for  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Point  Source  Category  (40  CFR  435, 
Subpart  A)  were  issued  January  15, 1993 
and  were  published  at  58  FR 12454  on 
March  4, 1993. 

Other  Legal  Raqoirements 

Stale  Certification 

Under  section  401(a)(1)  of  the  Act, 
EPA  may  not  issue  an  NPDES  permit 
until  the  State  in  which  the  discharge 
will  originate  grants  or  waives 
certification  to  ensure  compliance  with 
appropriate  requirements  of  the  Act  and 
State  law.  Section  301(b)(1)(C)  of  the 
Act  requires  thai  NPDES  permits 
contain  conditions  that  ensure 
compliance  with  applicable  state  water 
quality  standards  or  limitations.  The 
propraed  permit  contains  limitations 
intended  to  ensure  compliance  with 
state  vrater  quality  standards  and  has 
been  determined  by  EPA  Region  6  to  be 
consistent  with  Louisiana's  water 
quality  standards  and  the  corresponding 
implementation  plan.  The  Region  has 
solicited  certification  from  the 
Louisiana  Department  of  Environmental 
Quality. 

Oil  SpUl  Requirements 

Section  311  of  the  CWA,  "the  Act", 
prohibits  the  discharge  of  oil  and 
hazardous  materials  in  harmful 
quantities.  Discharges  that  ate  in 
compliance  with  hn^ES  permits  are 
excluded  from  the  provisions  of  Section 
311.  However,  the  permit  does  not 
preclude  the  institution  of  legal  action 
or  relieve  permittees  from  any 
responsibilities,  Uabilitiesi  or  penalties 
for  other,  unauthorized  dischEugea  of  oil 
and  hazardous  materials  which  are 
covered  by  Section  311  of  the  Act 

Endangered  Species  Act 

The  permit,  as  proposed,  contains 
limitations  to  protect  aquatic  life.  It  is 
also  much  more  stringent  than  the 
previous  permit  which  covered 
diacharges  to  the  territorial  sees  of 
Louisiana  (46  FR  20284  published  April 
3,  isei).  The  Region  finds  that  adoption 
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of  the  proposed  permit  is  unlikely  to 
adversely  affect  any  threetened  or 
endangered  species  or  its  critical 
habitat.  EPA  is  seeking  written 
concurrence  from  the  National  Marine 
Fisheries  Service  (NMFS)  and  the 
United  States  Fish  and  Wildlife  Service 
(USFWS)  on  this  determination. 

Environmental  Impact  Statement 

EPA  determined  that  issuance  of  the 
NPDES  General  Permit  for  Discharges 
from  the  Offshore  subcategory  of  thia  Oil 
and  Gas  Extraction  Category  to  the 
Territorial  Seas  of  Louisiana  was  s 
major  Federal  action  significantly 
aflecting  the  quality  of  the  human 
environment.  Thus,  pursuant  to  the 
National  Environmental  Policy  Act  of 
196'9  (NEPA)  evaluation  of  the  potential 
environmental  consequences  of  the 
permit  action  in  the  form  of  an 
Environmental  Impact  Statement  (EIS) 
was  required. 

On  F^iruary  12, 1993,  the  U.S. 
Enviroimiental  Protection  Agency 
(EPA),  Region  6.  published  a  Notice  of 
Intent  in  the  Federal  Ragisler,  to 
prepare  an  Environmental  Impact 
Statement  FEIS)  on  its  proposed  New 
Source  NPDES  General  Permit  for  the 
Offshore  Subcategory  of  the  Oil  &  Gas 
Extraction  Category  to  the  Territorial 
Seas  of  the  Gulf  of  Mexico  off  Texas  and 
Louisiana.  The  45-day  public  review 
end  comment  period  ended  on  March 
16, 1994.  A  public  hearing  to  receive 
conunenU  on  the  Draft  EIS  and  NPDES 
permit  was  held  March  16. 1994. 

Because  the  Draft  EIS  evaluated  the 
NPDES  general  permits  for  oil  and  gas 
operations  in  the  Territorial  Seas  of 
Texas  and  Louisiana,  and  all  issues 
related  to  the  Texas  permit  have  not 
been  resolved.  EPA's  Final  EIS  only 
covers  the  Louisiana  NPDES  general 
permit.  The  Final  EIS  will  be  made 
available  for  a  30-day  review  by 
interested  agencies,  environmental 
groups,  and  the  public.  Comments 
received  on  the  Final  EIS  will  be 
considered  in  EPA's  Record  of  Decision, 
documenting  the  completion  of  the 
NEPA  process  and  final  decision  of  the 
Louisiana  NPDES  general  pennit. 

Ocean  Discbarge  Criteria  Evaluation 

For  discharges  into  waters  of  the 
territorial  sea,  contiguous  zone,  or 
oceans  CWA  section  403  requires  EPA 
to  consider  guidelines  for  determining 
potential  degradation  of  the  marine 
environment  in  issuance  of  NPDES 
permits.  These  Ocean  Discharge  Criteria 
(40  CFR  125,  Subpart  M)  are  intended 
to  "prevent  unreasonable  degradation  of 
the  marine  environment  and  to 
authorize  imposition  of  effluent 
limitations,  including  a  prohibition  of 


discharge,  if  necessary,  to  ensure  this 
goal"  (45  FR  65942,  October  3, 1980). 
An  Ooaan  Discharge  Criteria  Evaluation 
was  conducted  to  determine  compliance 
of  this  proposed  permit  with  those 
criteria.  Based  on  the  terms  and 
conditions  of  the  territorial  sees  permit 
as  it  is  proposed,  EPA  has  determined 
that  discharges  authorized  by  the  permit 
will  not  cause  unreasonable  degradation 
of  the  marine  environment.  Therefore, 
issuance  of  the  pennit  will  not  violate 
Oceen  Dischaige  Criteria  promulgated 
under  CWA  403  (c). 

Coastal  Zone  Managanent  Act 

The  proposed  pennit  is  more  stringent 
than  the  general  permit  for  New  and 
Existing  Sources  in  the  Oil  and  Gas 
Extraction  Category  for  the  Western 
Portion  of  the  Outer  Continental  Shelf  of 
the  Gulf  of  Mexico  ((3MGZ9OOO0)  which 
has  been  determined  to  be  consistent 
with  Looisiana's  Coastal  Zone 
Management  Plan  (CZMP).  Since  it 
covers  similar  operations  as  that  permit 
and  is  more  stringent.  EPA  has 
determined  that  the  activities 
authorized  by  this  proposed  permit  are 
coiulstent  with  the  local  and  state 
(Coastal  Zone  Management  Plans.  The 
proposed  permit  and  consistency 
determination  will  be  submitted  to  the 
State  of  Louisiana  for  interagency 
review  at  the  time  qf  public  notice. 

Marine  Protection,  Research,  and 
Sanctuaries  Act 

The  Marine  Protection,  Research  and 
Sanctuaries  Act  (MPRSA)  of  1972 
regulates  the  dumping  of  all  types  of 
materials  into  ocean  waters  and 
establishes  a  permit  program  for  ocean 
dumping.  In  addition  the  MPRSA 
establishes  Marine  Sanctuaries  Program, 
implemented  by  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA),  which  requires 
NOAA  to  designate  ocean  waters  as 
marine  sanctuaries  for  the  purpose  of 
preserving  or  restoring  their 
conservation,  recreational,  ecological  or 
aesthetic  values.  No  marine  sanctuaries 
designated  under  the  Marine  Research 
and  Sanctuaries  Act  exist  in  the  area  to 
which  this  permit  applies. 

Executive  Order  12866' 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  review  requirements  of  Executive 
Order  12866.  It  should  he  noted, 
however,  that  EPA  in  fact  prepared  a 
regulatory  impact  analysis  in 
connection  with  its  promulgation  of  the 
Guidelines,  submitted  it  to  the  OMB, 
and  included  it  in  the  public  review. 
See  SB  FR  12492.  Each  of  the 
technology-based  conditions  in  the 


proposed  permit  which  will  incieaae 
industry  compliance  costs  was 
considered  in  that  regulatory  impact 
analysis  and  review. 

Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork 

Reduction  Act,  44  U.S.C  3501  et  seq., 
in  submission  made  for  the  NPDES 
permit  program  and  assigned  OMB 
control  numbers  2040-0088  (NPDES 
permit  application)  and  2040-0004 
(discharge  monitoring  reports). 

Since  this  permit  is  very  similar  in 
reporting  and  application  requirements 
and  in  discharges  which  are  required  to  . 
be  monitored  as  the  Western  Gulf  of 
Mexico  Outer  Continental  Shelf  (OCS) 
general  permit  (GMG29000O)  the 
paperwork  burdens  are  expected  to  be 
nearly  identical.  When  it  issued  the 
OCS  general  permit,  EPA  estimated  it 
would  take  an  affected  facility  three 
hours  to  prepare  the  request  for 
coverage  and  38  hours  per  year  to 
prepare  discharge  monitoring  reports.  It 
is  estimated  that  the  time  required  to 
prepare  the  request  for  coverage  and 
discharge  monitoring  reports  for  this 
permit  will  be  the  same. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq,  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  promulgating  the  Guidelines, 
EPA  prepared  an  economic  impact 
analysis  showing  they  would  directly 
impact  no  small  entities.  See  58  FR 
12492.  Based  on  those  findings,  EPA 
Region  6  certifies,  pursuant  to  the 
provisions  of  5  USC  60S(b).  that  the 
permit  proposed  today  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Datud:  April  18.  1S96. 
Oacor  KoBim, 

Acting  Director,  Water  Quality  Protection 
Division.  EPA  Hegion  S. 
IFR  Doc  96-18382  Filed  7-l»-96:  8:45  ami 
aaxwa  ooce  mo  w  > 


FEDERAL  MARmME  COMMISSION 
NoUea  of  Agreeinent(s)  Hlwl 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
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Washington,  DC  OfBcs  of  the  Federal 
Maritime  Coounission,  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parlies  may  submit  comments 
on  each  aj^reement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commisaion  regarding  a  pending 
agreement. 

Apeement  No.:  217-011548. 

Title:  Hanjin/SINOTRANS  Slot 
Charter  Agreement. 

Parties: 

Hanjin  Shipping  Co.,  Ltd.  ("Hanlin") 

China  National  Foreign  Trade 
("SINOTRANS")  TransporUtion 
Corp. 

Synoptn:  The  propoeed  Agreement 
authorizaa  Hanjin  to  charter  space  to 
SINOTRANS  in  the  trade  between  porta 
in  China  and  Korea  and  ports  on  the 
West  Coast  of  the  United  States. 

Agreement  No.:  224-200389-001; 

Titk:  Houiton  Maritime  Freight 
Handlers  Discuaaion  Agreement 

Parties: 

Cere*  Gulf,  Inc. 

Fairway  Terminal  Corporatian 

Southern  Stevedoring  Company 

Harbor  Freight  Transport 

SSA  Ryan-Walsh,  hic. 

Strachan  Shipping  Co.  of  Texas 

Chaparral  Stevedoring  Co.  of  Texas 

Port-Cooper/T.  Smith  Stevedoring  Co. 

Synopsis:  The  proposed  amendment 
amends  Articles  I,  0,  V,  and  VI  to  permit 
the  parties  to  share  credit  information 
and  begin  refuaing  to  handle  cargo  of 
delinquent  creditors. 

Agreement  No.:  224-200994. 

Title:  Wharfage  Agreement  between 
Mdcaoaville  Port  Authority/ Autolinars, 
inc 

PaitiM: 

fackaonviUe  Port  Authority  ("Port") 

Autolineis,  Inc  ("AutoHnara") 

Under  the  proposed  Agreement, 
Autoiiners  will  pay  the  Port  wharfiige 
on  automobiles  crossing  the  Port's 
Blount  Island  Marine  Terminal. 

Dated:  July  16, 1966. 

By  Qrdar  of  the  FadaraJ  Maritine 
rnmniiasiuu. 
(■■•phCMldiig. 
Seavtary. 
IFK  Doc.  96-1S34S  Filed  7-ia-M:  8:45  anl 


FEDERAL  RESERVE  SYSTEM 
Agwicy  ■nuiinflvon  coiMCuon 


AOBICY:  Board  of  Governors  of  the 
Federal  Reserve  System 
action:  Notice 

BACKOHOUND: 

On  (une  IS,  1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Induction  Act  of  1995,  as  per  5  CFR 
1320.16,  to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  spoosoced  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320~Appendix  A.l.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1905,  unless  it  displays  a  currently  valid 
OMB  control  number.  Board-approved 
collections  of  information  will  be 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  A  copy  of  the 
OMB  B3-I  and  supporting  statement  and 
the  approved  collectipn  of  information 
instrument(s)  will  be  placed  into  OMB's 
public  doclEet  (ilea.  The  following 
information  coUectians,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comnunt. 
At  the  end  of  the  corrunent  period,  the 
proposed  information  collection,  along 
with  an  analjms  of  comments  and 
recommend^ons  received,  will  be 
submitted  to  the  Board  for  Rnal 
approval  under  OMB  delegated 
authority.  Conunents  are  iirvited  on  the 
following: 

(a)  whether  the  proposed  collection  of 
informaUffli  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whathar  the 
informatioo  has  practical  uUUty; 

(b)  the  aocuniry  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  uaed; 

(c)  ways  to  enhance  the  quality, 
utility,  mid  clarity  of  the  iniormation  to 
be  collected;  and 

(d)  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  he  submitted  on 
or  before  September  17, 1996. 


I:  Comments,  which  should 
refer  to  the  OMB  control  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  William  W. 
Wiles,  Secretary,  Board  of  Govemore  of 
the  Federal  Reserve  System,  20th  and  C 
StreeU,  N.W..  Washington,  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  nxsm  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  OfBco  of 
Information  and  Regulatory  Aflairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
R3R  FURTMBI  MPOMIATKM  OOMT  ACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin,  Federal  Reserve 
Board  Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Dorothea 
Thompson  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following 
reports: 

I.  Report  title:  OTC  Margin  Stock 
Report 

Agmcyfonn  number.  FR  2048 
(MB  control  nuaJter:  7100-0004 
Frequency:  quarterly 
Reporters:  corporations  that  have  stock 
trading  over-the-counter  and  that  are 
being  considered  for  inclusion  on  the 
Board's  List  of  Maiginable  OTC  Stocks 
Annual  reporting  hours:  75 
Sstimatea  average  hours  per  response: 
0.25 

Number  of  respondents:  75 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  volimtary  (12 
U.S.C.  $$78g  and  78w)  and  is  not  given 
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confidential  treatment  (5  U.S.C 
S552(bK4)). 

Abstract:  The  report  is  used  to  survey 
corporations  with  over-the-counter 
(OTC)  stock  traded  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotations  System's 
(NASDAQ)  SmallCap  Market.  These 
securities  are  being  considered  for 
initial  and  continued  inclusion  on  the 
Board's  List  of  Marginablo  OTC  Stocks 
published  each  February,  May,  August, 
and  November.  The  OTC  List  is  part  of 
the  information  the  Federal  Reserve 
uses  in  fulfilling  its  statutory  obligation 
to  regulate  margin  credit  as  mandated 
by  the  Securities  Exchange  Act  of  1934. 

3.  Report  title:  Report  of  Broker 
Carrying  Margin  Accounts 
Agency  form  number:  FR  2240 
(MB  control  number:  7100-0001 
Frequency:  annual 
Reporters:  member  firms  of  thfi^ew 
York  or  American  Stock  Exchanges  that 
are  carrying  margin  accounts  as  of  the 
last  business  day  of  June  each  year 
Annual  reporting  hours:  232 
Estimated  average  hours  per  response: 
2.7 

Number  of  respondents:  86 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §7aq(g))  and  is  given  confidential 
treatment  (5  U.S.C.  S552(b)(4)). 

Abstract:  The  report  collects  certain 
balaru»  sheet  information  required  from 
securities  brokers  and  dealers  carrying 
margin  accounts  to  fiilfill  the  Board's 
responsibility  to  regulate  margin  credit 
under  the  Securities  Exchange  Act. 

3.  Report  title:  Cotjsumer  Satisfaction 
Questiormaire 

Agency  form  number  FR  1379 
OMB  control  number:  7100-0135 
Frequency:  on  occasion 
Reporters:  individuals 
Annual  reporting  hours:  8 
Estimated  average  hours  per  response: 
.25 

Number  of  respondents:  30 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (15 
U.S.C.  S  57a)  and  is  not  generally  given 
confidential  treatment,  however,  some 
respondents  may  prx)vide  information 
not  specifically  solicited  on  the  form 
which  may  be  exempt  from  disclosure 
(5  U.S.C.  §  552(b)(4),  (b)(6),  or  (b7)) 
upon  specific  request  from  the 
respondent. 

Abstract:  The  FR  1379  is  used  to 
determine  whether  complainants  are 
satisfied  with  the  way  the  Federal 
Reserve  System  handled  their 
complaints  and  to  solicit  suggestions  for 
improving  the  complaint-handling 
prooeas.  "Hie  questionnaire  is  sent  to 


consumera  whose  complaints  against 
state  member  banks  were  referred  by  the 
Board  of  Govemora  to  the  appropriate 
Federal  Reserve  Bank  for  resolution. 

4.  Report  title:  Application  for  a 
Foreign  Organization  to  Become  a  Bonk 
Holding  Company 
Agency  form  number:  FR  Y-lf 
OMB  control  number:  7100-0119 
Frequency:  on  occasion 
Reporters:  foreign  organizations  seeking 
initial  entry  into  the  United  States 
through  the  acquisition  of  a  domestic 
bank 

Annual  reporting  hours:  154 
Estimated  average  hours  per  response: 
77 

Number  of  respondents:  2 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  for 
any  foreign  organization  seeking  to 
become  a  U.S.  bank  holding  company, 
and  is  authorized  by  the  Bank  Holding 
Company  Act  (12  U.S.C.  §1842(a)  and 
1844(a)  through  (c))  and  by  Regulation 
Y  (12  CFR  §S225.5(a)  and  225.11(0)- 
The  FR  Y-lf  is  not  confidential  unless 
the  applicant  specifically  requests 
confidential  treatment  and  the  Board 
approves  the  request.  For  the  Board  to 
grant  confidentiality,  the  applicant  roust 
demonstrate  that  disclosure  of  certain 
information  would  likely  result  in 
substantial  harm  to  the  competitive 
position  of  the  bank  holding  company, 
its  substitutes,  or  the  bank  to  be 
acquired,  or  that  disclosure  of  personal 
information  would  result  in  clearly 
unwarranted  invasion  of  personal 
privacy. 

Abstract:  The  application  is  filed  by 
any  company  that  is  organized  under 
the  laws  of  a  foreign  country  and  that  is 
seeking  initial  entry  into  the  United 
States  via  establishment  or  acquisition 
of  a  U.S.  subsidiary  bank.  The 
application  must  contain  the  most 
recent  information  available  so  that  the 
staff  can  analyze  the  applicant's  current 
competitive  position,  its  firumcial 
condition,  and  its  compliance  with 
relevant  statutory  factors.  While  the 
application  collects  the  minimum 
amount  of  information  needed,  the 
instructions  explicitiy  state  that  the 
applicant  may  submit  any  additional 
information  that  it  wants  the  Federal 
Reserve  to  consider;  thus  the  applicant 
has  latitude  to  present  its  best  case.  No 
other  supervisory  information  is 
collected. 

Proposal  to  diaoontinue  under  OMB 
delegated  authority  the  following 
reports: 

}.  Report  title:  Survey  of  Debits  to 
Selected  Deposit  Accoimts 
AgeiKyform  number:  FR  2573 
OMB  control  number:  7100-0081 


Frequency:  monthly 

Reporters:  selected  commercial  banks 

Annual  reporting  hours:  3,000 

S^imatea  average  hours  per  response: 

1.0 

Number  of  respondents:  250 

Small  bunnasses  are  afCactad. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.CS  248(a)(2)]  and  is  given 
confidential  treatment  (5  U.S.C  S 
552(bH4)). 

Abstract:  The  report  collects  the 
amount  of  debits  (withdrawals  duiing 
the  month)  for  three  deposit  categories, 
which  cover  the  ma)or  types  of  deposits 
-that  money  stock  hold»s  can  use 
directly  or  inditectiy  for  transaction 
purposes: 

(1)  demand  deposits  of  individuals, 
partnerships,  corporations,  and  of  stales 
and  political  subdivisions: 

(2)  other  checkable  deposits  (ATS, 
NOW,  and  telephone  and  preeuthorized 
transfer  accounts):  and 

(3)  savings  deposits  (including  motwy 
market  deposit  accounts).  The  Federal 
Reserve  has  used  the  FR  2573  data, 
together  with  deposit  balance  data 
obtained  in  large  part  from  weekly 
deposits  reports,  in  constructing 
universe  estimates  of  bank  debits  and  in 
calculating  deposit  turnover  rates, 
which  are  published  in  the  Federal 
Reserve's  monthly  statistical  release, 
"Debits  and  Deposit  Turnover  at 
Conunerdal  Banks  (G.6)."  These  data 
have  aided  in  explaining  the  behavior  of 
the  transaction  accounts  component  of 
the  monetary  aggreeates. 

The  usefulness  of  the  FR  2573  data  in 
understanding  the  behavior  of  the 
monetary  aggregates  has  diminished  in 
recent  years  as  the  distinction  between 
transaction  accounts  and  savings 
accounts  has  become  increasingly 
blurred.  Further,  the  emphasis  on 
monetary  aggregates  as  policy  targets 
has  decreased.  In  addition,  respondent 
participation  has  declined  over  the  last 
several  years.  For  these  reasons,  the 
Federal  Reserve  proposes  to  discontinue 
the  survey  and  the  related  statistical 
rBlfifififi 

2.  Report  title:  Quarterly  Report  of 
Condition  for  a  New  York  State 
bivestment  Company  and  Its  Domestic 
Subsidiaries 

Agency  form  number:  FR  288ea 
OMB  control  number:  7100-0207 
Frequency:  quarterly 
Reporters:  New  York  State  investment 
companies 

Annual  rsporfirtg  hours:  360 
Estimated  average  hours  per  response: 
18 

Number  of  respondents:  5 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
iafcnmation  collection  is  mandatory  (12 
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U.S.C  S  310S(bHl»aiid  it  authorizad  by 
ftata  law  (New  York  Stete  Bonking  Law 
$513).  Data  bom  Schedule  M.  "Due  to/ 
Due  firom  Related  Banking  Institutions 
in  the  U.S.  and  in  Foreign  Countries," 
is  given  confidential  tieetment  (5  U.S.C. 
S  5520)K4)). 

Abstmct  This  report  collects  selected 
balance  sheet  items  ^m  New  York 
State  investment  companies  chartered 
under  Article  Xn  of  New  York  state 
banking  law  that  are  engaged  in  banking 
and  th^  are  majority  owned  by  foreign 
banks.  The  Federal  Reserve  uses  data 
from  the  FR  Z886a  to  construct  various 
banking  statistics,  includii^g  money 
stock,  bank  credit  aggregates,  and 
nondeposit  sources  of  funds  for 
commercial  banks.  The  New  York  State 
Banking  Department  uses  data  bom  the 
FR  28868  for  supervisory  purposes. 

Over  the  last  lew  years  the  number  of 
respondents  required  to  Tile  this  report 
has  declined  with  asset  coverage 
shrinking  significantly.  Because  of  the 
very  small  number  of  respondents  and 
the  diminished  importance  that  they 
represent  in  the  construction  of  the 
Board's  various  banking  statistics,  the 
Federal  Reserve  proposes  to  discontinue 
the  collection  of  this  report.  The  New 
York  State  Banking  Department  will 
continue  to  collect  the  FR  2a88a  on 
their  own  behalf  for  superviaaiy 
purposes. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  15, 1996. 
WUUaai  W.  Wilis, 
Secietojy  of  the  Board. 
(PR  Doc  96-1S332  Filed  7-10-96: 8:4SAM] 


FEDERAL  RESERVE  SYSTBi 
Fomwiians  of ,  AcquWUom  by,  and 


The  company  listed  in  this  notice  has 
applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  application  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 


of  the  Boerd  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standaids  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  Involves  the  acquisition  of 
a  nonbanking  company,  the  review  alio 
includes  whelker  tne  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasoiuibly 
be  axpected  to  produce  benefits  to  the 
public,  such  as  greater  convenlenca, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  efiects,  such  as  undue 
concentration  of  resources,  decreased  or 
tmfiir  competition,  conflicts  of 
interests,  or  unsound  banking  precticas" 
(IZU.SXX  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  bet  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  12, 1996. 

A.  Fedoral  yiiai  lu  Bonk  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  ISB  Financial  Corporation,  New 
Iberia,  Louisiana;  to  merge  with 
Jefferson  Bancorp,  Inc.,  Gretna, 
Louisiana,  and  thereby  indirectly 
acquire  Jefferson  Federal  Savings  Bank. 
Gretna,  Louisiana. 

Board  of  Govenort  of  tlie  Federal  Reserve 
System.  July  IS.  1996. 


Deputy  Secntary  of  the  Board 

IFR  Doc  96-16333  Filed  7-16-96;  6:46  am) 


AQBCV  HOLDtNG  THE  MBETMG:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  date:  10:00  ajn.,  Wednmday, 

July  24, 1996. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C  20551. 

status:  Closed. 

MATTERS  TO  BE  CONStOEKED: 


1.  PenMnMel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Fedonl  Raaarve  System  employees. 

2.  Any  items  carried  finwird  frmn  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  MFOfMATICN: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  buoiness  days 
before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applicaUoDS 
scheduled  for  the  moating. 

Deled'  July  17, 1996. 
WUUaasW.WIks, 
Secretary  of  the  Board. 
IFR  Ooc.  96-18482  Filed  7-17-96;  11:02  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adviaory  Board  on  Wstfara  bidicatofs 
MaawiQ 

AOatCY:  Advisory  Board  on  Welfare 

Indicators. 

ACTWN:  Notice  of  meeting. 


This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  the 
first  meeting  of  the  Advisory  Board  on 
Welfare  Indicators.  This  notice  also 
describes  the  functions  of  the  Advisory 
Board.  Notice  of  this  meeting  is  requited 
under  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATE  AND  TIME:  August  2, 1996, 9:30  a  on. 
to  4:00  p.m. 

ADORESSes:  The  Snow  Room,  5051 
Cohen  Building,  300  Independence 
Avenue,  S.W.,  Washington,  D.C  20201. 
FOR  FURTHER  MFORMATKN  CONTACT:  Ann 
McCormick,  Department  of  Heelth  and 
Human  Services,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation — 
Human  Services  Policy,  200 
Independence  .Ave.,  S.W.,  Washington, 
D.C  20201.  Telephone:  (202)  690-5880; 
FAX:  (202)  690-6562. 

supPLaefTARY  mfomiaixin:  The 
Advisory  Board  on  Welfare  Indicators 
was  established  by  Subtitle  0,  section 
232  of  the  Social  Security  Act 
Amendments  of  1994  (Public  Law  103- 
432).  The  duties  of  the  Adviaory  Board 
include  (A)  providing  advice  and 
recommendations  to  the  Secretary  of 
Health  and  Human  Services  on  the 
development  of  indicators  of  the  rate  at 
which  and,  to  the  extent  feasible,  the 
degree  to  which,  families  depend  on 
income  from  welfare  programs  and  the 
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duration  of  welfare  receipt  and  (B) 
providing  advice  on  the  development 
and  presentation  of  annual  welfare 
indicators  reports  to  the  Congress 
required  by  the  Social  Security  Act 
Amendments  of  1994. 

The  meeting  of  the  Advisory  Board  is 
open  to  the  public.  The  agenda  for  the 
August  2  meeting  includes 
presentations  on  longitudinal  indicators 
of  children's  poverty  and  dependence 
and  Aid  to  Families  with  E)ependent 
Children  (AFDC)  caseload  growth, 
discussion  of  issues  raised  by  these 
presentations,  the  outline  of  the  interim 
report,  and  preliminary  discussion  of 
data  needs  for  the  annual  reports.  A 
final  agenda  will  be  available  from  the 
offices  of  the  Assistant  Secretary  for 
Plaiming  and  Evaluation — Human 
Services  Policy  on  July  26, 1996. 

Records  will  be  kept  of  the  Advisory 
Board  proceedings,  and  will  be  avail^le 
for  public  inspection  at  offices  of  the 
Assistant  Secretar>'  for  Planning  and 
Evaluation — Human  Services  Policy, 
200  Independence  Avenue,  S.W.,  room 
404-E,  Washington,  D.C.  20201  between 
the  houre  of  9:00  a  jn.-5:00  p.m. 
AnnSegaL 

Deputy  10  the  Deputy  Astistant  Secretary  for 
Human  Services  Policy,  ASPE. 
(FR  Doc  96-16375  Filed  7-18-66:  8:45  ami 

aaiaa  oooa  4<i*-*<-M 


Centers  for  Dtaeaaa  Control  and 
Prevention 

Diaeaae,  Diaabiltty,  and  Injury 
Prevention  and  Control  Spadal 
Emphasia  Panel  (SEP):  Cooperativa 
Agreements  lor  Accelerated 
Pneventkm  Campaign  JaH  Surveillance 
Projects  Guldanca,  Program 
Aitnouncement  401:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disoase,  Disability,  and  Injury 
Pievantion  and  Control  SEP:  Cooperativa 
Agreements  for  Accelerated  Prevention 
Campaign  Jail  Siuveillance  Projects 
Guidance,  Program  Announcameat  401 . 

Time  and  Dale:  8:30  aan.-S  pjn.,  August 
12,  1996. 

Place:  11  Corporate  Square,  Building  11, 
Conisience  Room  2214,  Corporate  Square 
Boulevard.  Atlanta,  Ceolgla  30329. 

Status:  Closed. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro-am  Anoounoenienl  401. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in  5 


U.S.C.  Section  5S2b(c)  (4)  and  (6).  and  the 
Determination  of  the  Associate  Director  for 
Management  and  Operations,  QX,  pursuant 
to  Public  Law  92-463. 

Contact  ftereon  for  More  Information:  John 
R.  Lehnherr,  Chief,  Prevention  Support 
Office,  National  Center  br  HtV,  STO,  and  TB 
Prevention,  CDC,  1600  Clifton  Road,  NE,  Ul 
S  607,  Atlanta,  Georgia  30333,  telephone 
404/639-8025. 

Dated:  July  12, 1996. 
Carolyn  J.  KuaseU, 

Director.  ManaganenI  Analysis  and  Servioes 
P^ce,  Centers  for  Disease  Control  and 
Prevention  (CDC).  . 

[FR  Doc.  96-18338  Filed  7-18-96:  8:45  ami 
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Disease,  DiaabHity,  and  Injury 
Praventian  and  Central  Special 
Emphaala  Panel  (SEP):  CoopereUve 
Agreements  lor  Prevention  Centere/ 
National  Center  for  Chronic  DIseeae 
Prevention  and  Health  PromoUan— 
Teen  Prsgnency  Prevention,  Program 
Announcement  S41:  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative 
Agreements  for  [Prevention  Centers/National 
Center  for  Chronic  Disease  Prevention  and 
Health  Promotion — Teen  Pregnancy 
Prevention,  Program  Announcement  641. 

Time  and  Date:  8:30  a.m.-S  pjn.,  August 
6-7, 1996. 

Place.  Emory  Inn  Hotel,  1615  Clifton  Road, 
NE.  Atlanta,  GeorgU  30329. 

Status:  Closed. 

Matters  to  be  Discusse&.  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  nx^ived  in 
response  to  Program  Announcement  641. 

Tbe  meeting  will  be  closed  to  the  public 
sa  accordance  with  provisions  set  ficurth  io  5 
U.S.C  Section  S52b(c)  (4)  and  (6),  and  the 
Detenninatlon  of  the  Associate  Director  for 
Man^ement  and  Operations,  CDC  pursuant 
to  Public  Law  92-463. 

Contact  Person  for  More  Information: 
Michael  Dalmat,  Dr.  P.M..  Division  of 
Itsproductive  Health,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion.  CDC.  4770  Bufoid  Highway.  NE, 
M/S  K20,  Atlanta,  Georgia  30341,  telephone 
770/486-5227. 

Dated:  |uly  12. 1996. 
Carolyn  |.  RnosaU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CIXI. 

IFR  Doc.  96-18339  Filed  7-18-96;  8:45  ami 
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Dlseaei^  Dlaabmty,  and  Injury 
Prevention  and  Control  Spaalal 
Emphaele  Panel  (SEP):  Ouu|ieialliie 
Agreements  for  Academic  MedtesI 
CentsrK^ommunity  Health  Nattvork 

ChHdhoodltnmt«ti«B9n_ 

Demurielietion  Projecia,  Program 
Annoijncement  912:  Meeting 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (QX3 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  end  Injury 
Prevention  and  Control  S&>:  CoopantivB 
A^sementa  tor  Academic  Medical  Qectml 
Community  Health  Network  Oiildhood 
Immunization  Demonstreticm  Projects, 
Program  Announcement  612. 

Time  and  Date:  8:30  ajn.-5pjn..  August  8- 
9.1996. 

Place:  J.W.  Marriott  Hotel,  3300  Lenmt 
Road.  NE,  AtlaniB,  Georgia  30326. 

Status:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro-am  Announcement  612. 

The  meeting  will  be  closed  to  tbe  public 
in  accordance  with  provisions  set  forth  in  5 
U.S.C  5S2b(c)  (4)  and  (6).  and  the 
Determination  of  the  Associate  Director  Cor 
Management  and  Operations,  CDC,  pursuant 
to  Public  Law  92-463. 

Contract  Person  for  More  Information:  Ruas 
Havlak.  Immunization  Services  Division, 
National  Immunization  Program.  CDC,  1600 
Cliftoo  Road,  NE,  M/S  E52,  AtlanU.  Georgia 
30333,  telephone  404/639-8569. 

Dated:  July  12, 1996. 
Caielyn  ).  RuaseU, 

Director,  Management  Analysis  and  Setviees 
Office,  Cen  tersfor  Disease  Control  and 
Prevention  iCDC). 
IFR  Doc.  96-18340  Filed  7-16-96;  8:45  am) 


AdmlnielFation  lor  CMMrin  end- 


Propoeed  imormatton  CoHacbon 
Aedvlty,  Commant  Request 

Propoeed  Project* 

OMB  No:  0970-0060. 

Title:  Low  Income  Home  Energy 
Assistance  Program  (UHEAP) 
Household  Report. 

Description:  The  report  is  an  anniul 
activity  which  is  required  by  law  of 
UHEAP  grantees  for  receipt  of  federal 
UHEAP  block  grant  funds.  StatisOcs  are 
to  be  reported  for  the  previous  federal 
fiscal  year  on  the  number  and  inrxime 
levels  of  UHEAP  applicants  and 
assisted  households,  and  the  nimiber  of 
UHEAP  assisted  households  with  at 
least  one  member  who  is  elderly, ' 
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disabled,  or  a  yoang  child.  The 
infbnnatiao  is  being  collected  fbrthe 
Depaitment'a  annual  UHEAF  leport  to 
CoDgma  and  is  used  to  provid* 


informatioD  about  the  need  {or  and  um 
of  UHEAF  funds.  The  infbnnatioa  may 
also  may  be  used  as  perfbrmancs 


measuras  under  the  Govammaot 
Performance  Results  Act  of  1993. 

Respondent*:  State  Govemmants, 
.Tribal  Govnnmeiits  and  Twilluiies. 


Annum.  Burdbi  Estimates 

Numbarol 

NuntMrol 
fMponMs 

AMno* 

buRMi 

hour*  par 

fvaponaa 

Totri  bur- 
den houra 

lum   Hhri   Ra)v><-<^ 

68 

tzs 

61 

1 
1 
1 

25 

1 
13 

1J00 
12B 
683 

Amat  Hirt  OtftrttJV 

Sflflk  HM   Rapot 

Ettimated  Total  Annual  Ainfan 
Maun:  2,091 

In  compliance  with  the  requinments 
of  Section  350e<c)(2MA)  Of  the 
Paperwork  Reduction  Act  of  198S,  the 
Administration  for  Childran  and 
Families  is  soliciting  public  comment 
on  the  spadfic  aspects  of  the 
infarmatioo  coUactisa  deacrihed  above. 
Copies  of  the  propoasd  coUactloo  of 
intarmatian  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  hfarmation  Serricea, 
Diviaian  of  Infbnnation  Resomce 
Management  Services,  370  L'Entint 
Pramanade,  S.W.,  Washington,  D.C 
20447,  Attn:  ACF  Reports  Ckerance 
Officer.  Ail  requests  should  be 
idaniified  by  the  title  of  tlie  information 
collection. 

The  Depaitmant  specifically  nqnasts 
commeats  on:  (a)  whether  the  proposed 
collection  of  information  ia  necessary 
for  Ilia  proper  performance  of  tlie 
fiinctions  of  tlie  agency,  tncduding 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  tlie 
ptopoaed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimis  the 
burden  of  the  collection  of  information 
on  respondeots.  including  tlutiugh  the 
use  of  automated  collection  teclmiques 
or  other  forms  of  information 
tecluiology.  Considerations  will  be 
given  to  comments  and  suggestions 
submitted  within  60  days  of  this 
publication. 

OMad:  )uly  IS,  lOM. 
■obSargis, 

Acting  HeparttOeanmcaOlpcm. 
IFR  Doc  96-18377  PUad  7-18-86:  8:45  am) 


tof  CMMrtftMd 


ANNtML  BUflOEN  ESTItMTES— 

ConUntJed 


rith:  45  CFRPait  95.  Subpart  F— 
Automatic  Data  Protawaing  Equipment 
and  Senrirea    Conditions  tor  Federal 
Financial  Paiticipatiaa  (FFP). 

OMSNo.:  0992-0005. 

Dtacription:  "Hie  advance  planning 
document  (An?)  prooesa.  established  in 
the  tulea  at  4SCPR  Part  95,  Subpart  F, 
is  the  prooedursl^  which  states  request 
and  obtain  approval  for  fisdeial  Rmnrinl 
perticipation  in  their  cost  of  acquiring 
automatic  data  processing  equipment 
and  services.  The  Slate  agency 
submitted  APD,  provides  the 
Oapartmeot  of  HeiUh  and  Human 
Servicaa  (DHHS)  with  the  following 
infonnation  neceaaary  to  determine  the 
Stale's  need  to  acquire  the  requested 
ADP  equipment  and/or  services: 

1.  a  statement  of  need; 

2.  a  raquirements  analysis  and 
feasibility  study; 

3.  a  cost  benefits  analyaia; 

4.  a  proposed  activity  sdiadule;  and, 

5.  a  proposed  budget 

DHHS'  determinaUoa,  of  a  SUte 
agency's  need  to  acquire  requested  ADP 
equipment  or  services,  ia  authorized  at 
sections  402(a)(5),  452(a)(1).  1902(aX4) 
and  1102  of  the  Social  Security  Act 

Retpondents:  State  Governments. 

Annum.  Burdbk  EsnuuTEs" 


anxoval 


Annual  Numtiar  of  Bespondanu 

Nwntiar  ol  Annual  Raporls 

Average  Burdan  Per  neapunaa 

Total  BuOan  Hours  ..._ 


SO 
92 
60 


5420 


Raquealed 
■ppnwai 

Number  0)  Annual  flapoita 

Average  Burden  Par  naapansa 

77 
1.5 

Total  Burden  Haura 

1153 

naporting 

Number  oi-Aimuat  Reports 

27 
27 

1 

Total  BurdKi  Hows 

27 

Annuat  Number  e(  RsapondanlB 

Number  ol  Annual  Reports 

Average  Burden  Per  Raaponaa 

14 
14 

1 

Total  Burdan  Houn  __      __ 

14 

NuntMT  ol  Annuri  Reports 

Average  Burtlan  Hours 

60 

60 

1.5 

Total  Bunjan  Hours 

Total  Slaia  Burdan  Hours 

75 
5,751.5 

HFP  and  ConMel  Reporting  RaqulrBiiMnI 

Annual  Numtiar  Ol  Reapondwitol  60 


Additiona]  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'En&nt  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACT 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  conceming  the 
collection  of  infonnation  betweian  30 
and  60  days  after  pubUcation  of  this 
document  in  the  Federal  Regiater. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  pubUcation.  Written 
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comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
Ms.  Wendy  Taylor, 
Dated  )uly  11, 1996. 
BobSargia, 

Acting  Reports  Clearance  Officer. 
[FR  Doc  96-18376  Filed  7-18-96;  8:45  am] 
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Food  anti  Dfug  AdmlnMrBlion 

SuHMbmlhoxIn*  aid  Ornmoprlm  In 
Cttutcar  Partridge  FaMl;  AvaHabillty  ol 
Data 

AOBICY:  Pood  and  Drug  Administration, 

HHS. 

action:  Notice. 


v:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  target  animal  safety  and 
effectiveness  data  and  environmental 
data  tobeused  in  support  of  a  new 
animal  drug  application  (NADA)  or 
supplemental  NADA  for  use  of  Type  C 
medicated  feed  containing 
sulbdimethoxine  and  ormetoprim  in 
diukar  partridges,  for  the  prevention  of 
cocddiosis  caused  by  Eimeria  kofoidi 
and  E.  legionensis.  The  data,  contained 
in  Public  Master  File  (PMF)  5157,  were 
compiled  under  National  Regional 
Support  Project  No.  7  (NRSP-7) 
(formerly  the  Interregional  Research, 
Project  No.  4  OR-*)],  a  national 
agrictdtural  program  for  obtaining 
clearances  for  use  of  new  drugs  in  minor 
animal  species  or  in  any  animal  species 
for  control  of  diseases  that  occur 
infrequently  or  in  limited  geographical 


AIXMESSES:  Submit  NADA's  or 
supplemental  NADA's  to  the  Document 
Control  Unit  (HFV-199),  Center  for 
Veterinary  Medicine.  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-627-3125. 
FOn  FURTHER  INFORMATION  CONTACH 
Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1659. 
irffTinTinnT  urotMATiOH:  The  use  of 
sulladimetboxine  and  ormetoprim  in 
chukar  partridge  feed  is  a  new  animal 
drug  use  under  section  201  (v)  of  the 
Fedhnal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(v)).  As  a  new 
animal  drug,  the  combination  of 
sulfadimethojdne/ormetoprim  is  subject 
to  section  512  of  the  act  (21  U.S.C  SOOb) 
which  requires  that  its  use  in  chtikar 


partridges  be  the  subject  of  an  approved 
NADA  or  supplemental  NAOA. 
Partridges  are  a  minor  species  under 
§514.1(d)(l)(ii)  (21  CFR  514.1(d)(l)(u)). 
The  NRSP-7  Project,  Northeastern 
Region,  New  York  State  College  of 
Veterinary  Medicine,  Cornell 
University,  Ithaca,  NY  14853-8401,  has 
nied  data  and  information  that 
demonstrate  safety  and  effectiveness  to 
chukar  partridges  consuming 
sulfodimethojdne/ormetoprim- 
containing  iiaed  for  the  prevention  of 
cocddiosis  caused  by  E.  kofoidi  and  £. 
legionensis.  NRSP-7  has  also  filed  an 
environmental  assessment  (EA)  that 
adequately  addresaes  the  potential 
impacts  due  to  use  of  the  drug  product. 
Approval  of  an  application  based  on  the 
data  and  information  in  this  file  requires 
added  information  conceming  the 
environmental  impact  of  the 
manufacturing  site.  The  EA  will  be 
displayed  when  the  NAOA  is  approved, 
so  that  the  manufacturing  site 
environmental  impact  can  be  included 
in  the  assessment.  The  EA  may  be  seen 
at  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  pjn.,  Monday  through 
Friday. 

The  use  of  the  drug  in  chukar 
partridges  has  an  inherent  withdrawal 
period  both  when  introduced  into  the 
game  preserves  and  the  period  between 
dosing  and  maturity.  Therefore,  the 
Center  for  Veterinary  Medicine  has 
waived  the  requirements  For  conducting 
a  tissue  residue  depletion  study. 

The  data  and  information  are 
contained  in  PMF  5157.  Sponsors  of 
NADA's  or  supplemental  NADA's  may, 
without  fiuther  authorization,  refer  to 
the  PMF  to  support  approval  of  an 
application  filed  under  §514. 1(d).  An 
NADA  or  supplemental  NAOA  must 
include,  in  addition  to  reference  to  the 
PMF,  animal  drug  labeling  and  other 
data  needed  for  approval,  such  as 
manufacturing  methods,  facilities,  and 
controls,  and  information  addressing  the 
potential  environmental  impacts 
(induding  occupational)  of  the 
manufacturing  process.  Persons  desiring 
more  information  concerning  the  PMF 
or  requirements  for  approval  of  an 
NAOA  may  contact  Nid»  K.  Das 
(address  above). 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  21  CFR 
514.11(e)(2)(ii),  a  summary  of  target 
animal  salaty  and  effectiveness  data  and 
information  in  the  PMF  submitted  to 
support  approval  of  an  application  may 
be  seen  in  the  Dockets  Management 


Branch  (eddieas  above)  between  9  a  jn. 
and  4  pjn.,  Monday  tiirough  Friday. 

Dated:  July  11. 1996. 
Stapiiaa  F.  Saadbl 

Director,  Center  for  Velednary  Medicine. 
IFR  Doc  96-18349  Piled  7-18-96: 8i45am] 


Stipalancia  Abtisa  and  MafitM  Hawth 
Sarvicaa  Administration 

Cantar  for  Substance  Alma* 
Trsalmant;  Notice  of  Meeting 

Pursuant  to  Pub.L.  92-463,  notice  is 
hereby  given  of  a  teleconference 
meeting  of  the  Center  for  SubManoe 
Abuse  Treatment  (CSAT)  National 
Advisory  Coundl  in  July  1996. 

I'he  Coundl  will  discuss  the  Center's 
policy  issues  and  currant 
administrative,  legislative  and  program 
development  related  to  the  Knowledge 
Development  AppKcation  (KDA) 
Agenda  for  1997.  Public  comments  are 
welcome.  Please  contact  the  person 
listed  below  if  you  wish  to  partidpate 
in  the  meeting. 

A  summary  of  the  meeting  and  roster 
of  coundl  members  may  be  obtained 
from:  Ms.  Marjorie  C£shion.  Executive 
Secretary,  National  Advisor)'  Coundl, 
CSAT,  Rockwall  D  Building.  Suite  840, 
5600  Fishers  Lane,  Rockville.  Maryland 
20857,  (301)  443-3821. 

Substantive  program  information  may 
bo  obtained  from  tiie  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  AfeiTw:  The  Canter  for 
Substance  Abuse  Treatment,  National 
Advisor)'  Council. 

Meeting  Date/Time:  )uly  23, 1996—1:00 
p.m.  to  2:30  p.m. 

Piece:  Canter  for  Substance  Abuse 
Treatment,  5S1S  Security  Lane,  Rockwall  0 
Building.  Suits  61S.  Rodnolle,  Maryland 
208S2. 

Type:  Open  Session. 

Contact:  Marjorie  M.  Cashion.  Rockwall  n 
Building.  Suite  840.  Telephone  (301)  443- 
3821,  FAX:  (301)  480-6077. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  inipoaed  by 
the  review  and  huiding  cycle. 

DetMl:  July  16. 1996. 
)«riLipov. 

Conumttee  Management  Officer,  Subetance 
Abuse  and  Mental  Health  Services 
Administration. 
IFR  Doc  96-18441  Filed  7-18-96: 8:45  am) 


377M 


/  VoL  61,  No.  140  /  Friday.  July  19,  1996  /  Notices 


De>Aiin«fT  OF  HOUSMQ  AND 
URBAN  OEVnOPMOfT 

IDoelM  N&  FB-«ns-M-«4 

Fadwil  Property  SuiWbto  M  FaciWM 


:  Office  of  the  Aniitaiit 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACIKM:  Notice. 

niMHirf  Thi*  Notice  identifie* 
unutilized,  undeiutiUzed.  exosH,  and 
surplus  Federal  property  revieived  by 
HUD  ior  suitability  for  possible  use  to 
assisi  the  homeless. 
FOH  FuiraBi  MrafWATWN  contact: 

Mart  Johnston,  room  7256,  Department 
of  Housing  and  Uitian  Development. 
451  Seventh  Street  SW,  Washington.  DC 
20410:  telephone  (202)  708-1228;  TDD 
number  for  the  hearing-  and  speedi- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 


TAItr«*OMMTI0N:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  h»itMing« 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  wne 
reviewed  using  information  provided  to 
HUD  by  Federal  landhoiding  agencies 
regarding  unutilized  and  underutilized 
buildings- and  real  property  contiolled 
by  audi  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
Elecember  12, 1988  Court  Order  in 
National  Coa/ition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  lajndholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  hs  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  l>e  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 


assistance  providers  interested  in  any 
such  propnty  should  sand  a  written 
axpreeaton  of  interest  to  HHS,  addreaaed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5800  Fishers  Lane, 
Rockville,  MD  208S7:  (301)  443-2265. 
(This  is  not  a  toll-free  number).  HHS 
will  mail  to  the  interested  provider  an 
application  ph  jket,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  pomiblo.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  Interim  rule  governing  this 
program,  24  CFR  Part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if  ' 

subsequently  accepted  as  excssa  by 
GAS,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suit^Ie/unavailable. 

For  prop«rties  listed  as  suitable/ 
unavailable,  the  landhoiding  agency  has 
decided  that  the  property  caimot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  lie  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  begitming  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  tLepitar,  the 
landhoiding  agency,  and  the  property 
number. 

For  mora  information  regarding 
particular  properties  identlBed  in  this 
Notioe  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contract  the 
appropriate  landhoiding  agencies  at  the 
following  addresses:  Air  Force:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Eatate 
Agency,  (Area-MI),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  COE;  Mr.  Bob 
Swieconek,  Army  Corps  of  Engineers, 
Qvilian  Facilities,  Pulaski  Building, 
Itoom  4224,  20  Massachusetts  Avenue, 
NW.,  Washington.  DC  20314-1000; 
(202)  761-1749;  GSA;  Mr.  Brian  K. 


Polly,  Assistant  Commissioner,  General 
Services  Administration,  OfHce  of 
Property  Disposal,  18th  and  F  Streets. 
NW.,  Washington,  DC  20405;  (202)  501- 
0052;  Interior:  Ms  Lola  D.  Knight. 
Department  of  the  Interior,  1849  C 
Street,  NW.,  Mail  Stop  5512-MIB, 
Washington.  DC  20240;  (202)  208-4080; 
(These  are  not  toll-free  numbers). 

Dated:  July  IZ,  1096. 
iKV^M-UwlBS, 

Deputy  AstlstaatSecntary  far  Bconomie 
Dtnnhpment 

Title  V.  Fadaral  Soipbis  Prspaity  Pragraai 
Fedaral  laglMar  Kspart  br  V?/!!*! 

SiiMaliliifAvailaUa  FnifrtM 

Buildings  (Ity  Slota) 

Kansas 

Washhoime/diovfer 

Pomoiia  Lake 

Vaisar  Co:  Oaaaa  KS  68543- 

Landholding  Agency:  OOB 

Property  Number  319620002 

Status:  Bxcaaa 

Comment:  1274  sq.  it  metal  bldg.,  most 
rscaot  ua«    storage,  needs  repair,  oif-sits 
use  only. 

Water  Treatment  Bldg. 

Pomona  Lake 

Vaasar  Co:  Osage  KS  68S43- 

Laodholdlng  Agancy:  OOB 

Property  Number  319620003 

Status:  Excess 

Comment  720  sq.  ft  tUdg.,  needs  repair,  off- 
site  use  only. 

Missouri 

Bldg.  A 

Harry  S.  Truman  Project 

Warsaw  Co:  Benton  MO  653SS- 

L,andbalding  Agency:  COB 

Property  Number  31962000* 

Status:  Excess 

Comment- 1440  sq.  ft  residsnce,  off-site  use 

only. 
Bldg.B 

Harry  S.  Truman  Pri^ect 
Warsaw  Co:  Benton  MO  6S35S- 
I,andhoiding  Agency:  COB 
Propoty  Number  31962000S 
Status:  Excess 
Comment:  1440  aq.  ft  resideoca,  off-sile  use 

only. 
Ohio 

v^  Duplex  Dwelling 
Michael  J.  IGrwan  Dam 
Wiylaod  Co:  Portage  OH  4428S-00S8 
L.aDdboIding  Agency:  COE 
Property  Number  319820007 
Status:  Unutilized 
Comment:  2541  iq.  ft  retideooe,  available  for 

interim  use  for  nooiesideotial  purposes. 
Peimaylvania 
Dwelling 
Lock  ft  Dam  6,  Alleglieny  River,  1280  River 

Rd. 
Freeport  Co:  Armstrong  PA  16229-2023 
Landhoiding  Agency:  COE 
Property  Number  319620006 
Status:  UnuUitaed 
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Comment:  2652  iq.  ft,  3-story  brick  iKmie,  in 
close  proximity  to  Lixk  and  Dam,  available 
for  interim  use  for  nonresidential  purposes. 

Vermont 

Bennington  Federal  Building 

118  South  Street 

Bennington  VT  05201- 

L,andbolding  Agency:  GSA 

Property  Number  S49620009 

Status:  Excess 

Comment:  3326  sq.  ft.,  most  recent  use — 
office/courts,  listed  on  National  Register  of 
Historic  Places/preservation  restrictions 

GSA  Number  l-G-VT-470. 

Virginia 

Metal  Bldg. 

John  H.  KeiT  Dam  ft  Reservoir  Co:  Boydton 

VA 
LAndlulding  Agency:  COE 
Property  Number  319620009 
Status:  Excess 
Comment:  800  aq.  ft,  most  recent  use — 

storage,  off-site  use  only. 
Washington 
Coast  Guard  Housing 
9S51  Avondale  Rd..  NE 
Redmond  Co:  lOng  WA  96052- 
Landiiolding  Agency:  GSA 
Property  Number  549620008 
Status:  Excess 
Comment:  3.6  existing  units, major  rahab, 

maylie  economically  in&asltile  to  reliab 

due  to  present  zoning 
GSA  Number  9-U-WA-1109. 

Land(bySla(sJ 

Montana 

U.S.  Anny  Reserve  Center  . 

Maicella  Avenue 

Lewistown  Co:  Fergus  MT 

Landhoiding  Agency:  GSA 

I>roperty  Number  219420009 

Status:  Excess 

Comment;  4.16  acres  open  land 

GSA  Number:  7-D-MT-0607. 

Virginia 

4.619  (P)  Atlantic  Marine  Or 

561  Front  Street 

Norfolk  VA  23510- 

L,atulholdiiig  Agency:  GSA 

Property  Number  549620010 

Status:  Excess 

Comment:  4.619  acres,  most  recent  use — 
storage,  easement/lease  restrictions,  sullject 
to  Cliesapeake  Bay  Frsssrvstion  Act 

GSA  Number  4-C-VA-712. 

SidlablaAJBavailaUa  PTCfattias 

Land  (by  Stats) 

North  Dakota 

Tracts  V-1971B,  V-1971 

Garrison  Dam/Lake  Sakakawea  Co:  McKensis 

ND 
Landhoiding  Agency:  COE 
Prt>peTty  Number  319620006 
Status:  Unutilized 
Comment  approx  4.49  acres,  most  recent 

use— cattle  laixhing  operation,  toi^ 

broken  ground— Badlands. 


Unsaitahle  Preparttaa 

Buildings  (by  Slate) 

Arkansas 

Fort  Smith  USAR  Center 

1218  South  A  Street 

Fort  Smith  Co:  SebesUan  AR  72901- 

Landliolding  Agency;  GSA 

Property  Number  219014928 

Status;  Excess 

Reason:  Extensive  deterioration 

GSA  Number  7-D-AR-S51. 

Midiigan 

Facility  20 

SeIfii(%sAFB 

ML  aemens  Co:  Macomb  MI  48045-5295 

Landtiolding  Agency:  Air  Force 

Property  Number  189630001 

Status:  Unutilized 

Reason:  Within  2000  8.  of  flammable  or 

explosive  materiaL  Secured  Area. 
Facility  21 
SelfridgeAFB 

Mt  aemens  Co:  Macomb  MI  48045-S29S 
Landhoiding  Agency;  Air  Force 
Property  Number  189630002 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  30 
SelfridgeAFB 

Mt.  aemens  Co:  Macomb  MI  48045-5295 
Landhoiding  Agency:  Air  Force 
Property  Number  189630003 
Status;  Unutilized 
Reason:  WitlUn  2000  ft.  of  flammable  or 

explosive  materiaL  Secured  Area. 
FaciU998 
Selfrit^AFB 

Mt  aemens  Co:  Macomb  MI  4804S-529S 
Landliolding  Agency:  Air  Force 
Property  Number  189630004 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  materiaL  Seemed  Area. 
Facility  103 
SelfridgeAFB 

Mt  aemens  Co:  Macomb  Ml  48045-5295 
I.&ndholding  Agency;  Air  Force 
Property  Number  169630005 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  116 
SelfridgeAFB 

Mt  aemens  Co:  Macomb  VB  46045-5295 
Landhoiding  Agency;  Air  Force 
Property  Number  189630006 
Status:  Unutiiiied 
Reason:  Witliin  2000  ft  of  Bammable  or 

explosive  material.  Secured  Area. 
'Facility  129 
SelfridgeAFB 

Mt  aemens  Co:  Macomb  MI  48045-5295 
Landhoiding  Agency;  Air  Force 
Property  Numlier  189630007 
Status:  Unutilized 
Reason:  Within  2000  ft  of  Bammable  or 

explosive  nuterial.  Secured  Area. 
Facility  152 
SelfridgeAFB 

Mt  aemens  Co:  Macomb  MI  48045-5295 
Landhoiding  Agency:  Air  Force 
Property  Number  189630008 


Stamr  IfnutiHzed 

Reesoo:  Witliin  2OO0  It  of  flammable  or 

explosive  materiaL  Secured  Area. 
Pacility1S« 
SelfridgeAFB 

Mt  Oameoa  Co:  Macomb  MI  480*5-5295 
Landhoiding  Agmcy;  Air  Foras 
Property  Number  189630009 
Status:  Unutilized 
Reason;  Within  2000  ft  of  flammable  er 

explosive  material.  Secured  Area. 
FaciUhr  181 
SelfridgeAFB 

Mt  aemens  Co;  Macomb  MI  480*5-5295 
Landhoiding  Agsocy.  Air  Poeca 
Property  Number  1(9830010 
Status;  Unutilind 
Reason:  Within  2000  ft  of  flammable  or 

explosive  materiaL  Secured  Area. 
FaciUtySOg 
SalfrlC^AFB 

Mt  aemens  Co:  Macomb  MI  480*5-5295 
Landhoiding  Agency:  Air  Force 
Property  Number  189630011 
Status;  Unutilized 
Reason;  Within  2000  ft  of  flammable  or 

explosive  material.  Seemed  Area. 
Facility  562 
SelfridgeAFB 

Mt  Clemens  Co:  Macomb  Ml  480*5-5295 
Landhoiding  Agency:  Air  Faroe 
Property  Number  188630012 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  materiaL  Secured  Area. 
Facility  573 
SelfridgeAFB 

ML  aemens  Co;  Macomb  MI  48045-5295 
Landliolding  Agency:  Air  Force 
IVoperty  Number  189630013 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  601 
SelfridgeAFB 

Mt  aemens  Co:  ktaoomb  Ml  48045-5295 
Landhoiding  Agency:  Air  Force 
Property  Number  189630014 
Status;  UnuUlized 
Reason;  Within  2000  fi.  of  flammable  or 

explosive  material  Secured  Area. 
Facility  827 
Selbir^AFB 

ML  aemens  Co;  Macomb  MI  4804S-S29S 
Landhoiding  Agency:  Air  Focca 
Property  Number  169630015 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 
FadUty  832 
SelfridgeAFB 

ML  aemens  Co:  MaoombMI  48045-5295 
Landhoiding  Agency:  Air  Force 
Property  Number  169630016 
Status:  Unutilized 
Reason:  Witliin  2000  ft.  of  flammable  or 

explosive  matarial  Secured  Area. 
Facility  833 
SelfridgeAFB 

Mt  damens  Co:  Maoomb  MI  48045-5295 
Landliolding  Agency:  Air  Force 
Properly  Number  189630017 
Status:  Unutilixed 
Reason:  Widiin  2000  ft  of  flamniable  or 

explosive  material  Secured  Area. 
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Facility  1005 

SeUrii^AFB 

m.  Cl«m«i»  Co:  Macomb  Ml  4804S-S2S5 

LandhoMing  A^sncy:  Air  Pone 

Property  Number  18Se3001S 

sums:  Unulilljad 

Raeaon:  Seemed  Ana. 

Facility  1011 

Selfti(^AFB 

Mt.  Oameas  Co:  Macomb  MI  4WM5-S28S 

Undholdlng  Agency:  Air  Fdice 

Property  Number  189630019 

SUtur.  Unuliliad 

Reason:  Secured  Area. 

Padli^lOl? 

SelMijgeAFB 

Mt  daoeoa  Co:  Maoomb  MI  4804&-«2«6 

limdholding  Agency:  Air  Force 

Property  Number  189630020 

Status:  UnutUiied 

Rweenn- Secured  Area. 

Faculty  102S 

SelfridgeAFB 

Mt  Clemens  Co:  Macomb  Ml  48645-5295 

Landboldiog  Agency:  Air  Force 

Properly  Number  189630021 

Status:  Unutilirad 

Reason:  Secured  Are& 

Facility  1031 

SelUd^APB 

Mt  Clemens  Co:  Maoomb  MI  48045-S295 

Laodbolding  Agsncy:  Air  Pores 

Property  Number  189630022 

Status:  UnudUxad 

Reason:  Secured  Area. 

FadUtyl041 

SeIfrii%eAFB 

Mt  Oeawns  Co:  Maoomb  MI  48045-6295 

Landholding  Agsocy:  Air  Forea 

Property  Number  189630023 

Status:  Umitillaad 

Reason.  Within  2000  ft.  of  n»inm.hu  or 

eaq)loaive  material  Secured  Area. 
FacUi^l44S 
SelM<%sAFB 

Mt  Clemens  Co:  Macomb  Ml  4804S-S2S5 
Landholding  Agency:  Air  Force 
Property  Number:  189630024 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  matarial  Secured  Area. 
FadUtylSU 
SeUUi^BAFB 

Mt  aemens  Co:  Macomb  Ml  48045-5295 
Landholdtng  Agency:  Air  Potca 
Property  Number  189630025 
Status:  Unutilised 
Reeson:  Secured  Area. 
FaciUty  1575 
SelttidgsAFB 

Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630026 
Stasis:  Unutilized 
Reason:  Within  2000  ft  of  lljmm.hl«  or 

axploaive  matsrial  Secured  Area. 
FaciUty  1576 
SelfridgeAFB 

Mt  aamens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630027 
Status:  Unutilized 

Rsasoo:  Within  2000  ft.  of  lUirm^hi.  or 
axploeWa  malarial  Secured  Area. 


Facility  1578 

SelfridgeAFB 

Mt  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Foice 

Pioperty  Number  189630D28 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

exploeive  malaria]  Secured  Area. 
FacUity  1580 
SelfridgeAFB 

Mt  Clemens  Co:  Macomb  Ml  48045-6295 
Landholding  Agency:  Air  Fonia 
Property  Number  189630029 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 
Facility  1582 
SelfridgeAFB 

Mt  damans  Co:  Macomb  MI  4804S-529S 
Landholding  Agancy:  Air  Force 
Property  ftanber  189630030 
Stafais:  UmdlUaed 
Reason:  Within  2000  ft.  of  flammable  or 

exploeive  matsrial  Seoued  Area. 
Facility  1583 
SeUtii^sAFB 

Mt  demens  Ox  Maoomb  MI  48045-5295 
LandfaoUtng  Agancy:  Air  Force 
Property  Number  189630031 
Stabia:  UnuUUied 
Reason:  Wldiin  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
FaciUty  1584 
SeUtidgsAFB     ' 

Mt  Oamens  Go:  Macomb  MI  4804S-S29S 
Ijndholding  Agsncy:  Air  Fonx 
Property  Nmntnr.  189630032 
Status:  UnuttUxed 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 
FacilUyl585 
SalM<%sAFB 

Mt  Clemens  Co:  Macomb  MI  48045-6295 
landhaldlng  Agsncy:  Air  Force 
Property  Number  189630033 
Status:  Unutiliad 
Reaaon:  Secured  Area. 

NewYoiiL 

Fed.  BIdg. 

MulU  BIdg.  complex,  252  7th  Avenue 

New  York  NY  10001  . 

Landholding  Agency:  GSA 

Property  Number  549630001 

Status:  Bxcass 

Reason:  Extensive  deterioration 

GSA  Number  NY-07B3A. 

Umd(byStalBl 


Stahis:  Unutilized 
Reeaon:  Other 
Comment  landlocked. 

IFR  Ooc  96-18240  FUsd  7-18-46: 8:45  am) 
lOoelt  Mtt.  rw  4011  W  Oil 


Zanaow  Sidewalk  Sale 

0.5  acres 

Boise  Co:  Ada  ID  8370S- 

Landbotding  Agsncy:  Interior 

Property  Nundier  619630001 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

exploeive  material. 
Oregon 

Portion/Oregon  LandBll 
3acrBS 

Ontario  Co:  Malheur  OR  •7914- 
Landbolding  Agency:  Intarior 
Property  Number  619630002 


Ollle«otth«Awlg>M»tatifg|giylor 

Paiilllll     Mfi  rt  ^m^n^^m   lliial^fal  la  I    ^»  -  -s  _    -  M 

rUDnc  wKinann  nouHnQt  noiios  or 
Ftacal  Vmt  19M  Funding  «or  Hm 
S»eMon  8  RanM  Voudiar  Progfam  and 
nonlgl  Cw»nc8A9  Progmn 

AOSICY:  Office  of  the  Anistant 
Secratary  for  Public  and  Indiaii 
Houaing,  HUD. 

ACnON:  NoUcs  of  Fiscal  Year  (FY]  1996 
funding  for  the  Section  8  rental  voucher 
program  and  rental  certificate  program. 


:  The  Omnibus  Consolidated 
Raadaaions  and  Appropriations  Act  of 
1996  (P.L.  104-134,  110  Stat  1321, 
approved  April  26, 1996)  provides  $400 
million  of  certificate  and  voucher 
fimding  in  FY  1996  for  the  following 
puiposes:  (a)  for  residents  to  be 
relocated  from  existing  federally 
subsidized  or  assisted  bousing,  (b)  for 
replacement  housing  for  units 
dnnoUshed  or  dispMad  of  btmi  the 

fiublic  and  Indian  housing  inventory 
including  units  disposed  of  pursuant  to 
homeownership  programs  under  section 
5(h)  or  title  m  (HOPE  I  and  HOPE  0)  of 
the  U.S.  Housing  Act  of  1937),  (c)  for 
funds  related  to  litigation  settleonents, 
including  court  orders  agreed  to  by  the 
parties  in  settlement  of  Utigetion,  (d)  for 
conversion  of  Section  23  housing,  (e)  to 
enable  public  houdng  agencies  to 
implement  allocation  plans  approved  by 
HUD  headquarters  for  designated 
bousing  for  elderly  and  disabled 
persons,  (f)  to  cany  out  the  family 
unification  program,  and  (g)  for  the 
relocation  of  witnesses  in  connection 
with  efforts  to  combat  crime  in  public, 
Indian  and  other  assisted  housing 
pursuant  to  a  request  firom  a  law 
enforcement  or  prosecution  agency. 

In  addition  to  the  $400  million 
Section  8  certificate  and  voucher 
funding,  the  FY  1996  Appropriationa 
Ad  provides  that  HUD  may  designate 
up  to  25  percent  of  amounts  earmarked 
'  for  Section  611  supportive  housing  for 
persons  with  disabilities  for  tenant- 
based  certificate  and  voucher  assistance. 
The  FY  1996  Appropriations  Act  also 
provides  for  funding  for  renewal  of 
Section  8  certificate  and  voucher 
Aimual  Ctmtributions  Contracts  (ACCs), 
amendments  to  the  original  terms  of 
AOCs  for  selected  cerlificale  and 
moderate  rehabilitation  programs,  and 
for  pioperty  disposition  activities.  Also, 
a  portion  of  the  FY  1996  community 
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development  grant  fonding 
appropriated  for  supportive  services 
will  be  used  for  family  self-sufficiency 
(FSS)  service  coordinators. 

This  notice  provides  general 
information  about  the  availability  of 
Section  8  certificate  and  voucher 
program  budget  authority  made 
available  by  the  FY  1996  Appropriations 
Act  (as  weU  as  FY  1996  community 
development  grant  funds  for  supportive 
services)  and  additional  budget 
authority  (carryover  and  lecaptured 
budget  authority)  that  is  avaiUble  for 
use  in  FY  1996.  This  notice  also 
specifies  the  procedures  to  be  followed 
by  HUD  when  making  these  funds 
available  to  public  housing  agencies  and 
Indian  housing  authorities,  herein 
referred  to  as  housing  ageniries  (HA^. 
Except  as  indicated  below,  the 
Department  will  allocate  the  Section  8 
funds  on  a  non-competitive  basis. 

The  ACC  for  all  fimding  including 
renewals  appropriated  for  FY  1996  will 
generally  be  for  a  term  of  two  years. 
However,  ACCs  for  tenant-based 
assistance  from  Section  811  funding 
will  be  five  years. 

FOn  FUflTNER  INFOMMTMN  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Division,  office  of  Rental  Assistance, 
Office  of  I>ublic  and  Indian  Housing, 
Room  4220,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C  20410-8000, 
telephone  (202)  708-0477.  (This 
telephone  number  is  not  toll-free.) 
Hearing-impaired  or  speech-impaired 
individuals  may  access  any  of  the  voice 
telephone  numbers  listed  in  this  notice 
by  calling  the  Federal  information  relay 
services  during  working  hours  at  1-600- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Stalsment 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
number  2577-0169.  An  agency  may  not 
conduct  or  spODSor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Backgrottnd 

The  FY  1996  Appropriations  Act 
provides  funding  for  Section  8 
certificate  and  voucher  assistance,  but 
the  funds  must  be  used  for  specified 
purposes.  The  law  does  not  provide 
nmds  for  such  other  purposes  as  "hir 
share"  applications,  portability 


reimbursements,  or  "headquarters 
reserve"  applications  to  aasist  victims  of 
natural  disasters  or  other  housing 
emergencies. 

The  following  are  the  purposes  ibr 
which  Section  8  certificate  and  voucher 
funding  will  be  provided  during  FY 
1996:  (1)  Relocation  or  replacement 
housing,  (2)  litigation,  (3)  conversion  of 
Section  23  bousing,  (4)  mainstream 
housing  opportunities  for  disabled 
persons,  (5)  family  unification  program, 
(6)  relocation  of  witnesses  involved  in 
law  enforcement  and  criminal 
prosecution,  (7)  tenant-based  assistance 
imder  the  Section  811  supportive 
housing  for  persons  with  disabilities 
program,  (8)  properly  disposition,  (9) 
Section  8  counseling  to  achieve  broader 
housing  opportunities,  (10)  Section  8 
certificate  and  voucher  renewals,  and 
(11)  Section  8  cost  amendments. 

I.  Relocation  or  Replacement  Housiiig 
(Appraxinutely  18,000  Units) 

A.  Categories 

Funds  will  be  awarded  for  relocation 
of  femilies  living  in  public  housing  and 
for  replacement  of  public  housing  units. 
Listed  below  are  six  categories  for  the 
use  of  Section  8  funds  for  relocation  or 
replacement  housing.  HUD  expects  that 
most  of  the  $400  million  of  the  Section 
8  certificate  and  voucher  funds  will  be 
used  to  relocate  residents  who  are  living 
in  public  and  Indian  housing  that  is 
deteriorated  or  obsolete  or  to  provide 
replacement  housing  for  vacant  units. 
HUD  may  establish  a  maximum  amount 
of  funds  that  will  be  available  for  any 
of  the  six  categories  under  the  relocation 
or  replacement  housing  set-aside.  The 
six  categories  for  relocation  or 
replacement  housing  are  as  follows:  (1) 
Relocation  assistance  for  families  for 
units  approved  for  demolition  or 
disposition  prior  to  October  1, 1995,  (2) 
relocation  assistance  for  families  for 
units  approved  for  demolition  or 
disposition  on  or  after  October  1, 1995, 
(3)  replacement  units  for  public  or 
Indian  housing  units  that  were  occupied 
at  the  time  of  demolition  or  disposition 
approval,  (4)  relocation  assistance  for 
families  living  in  pubUc  housing 
displaced  due  to  mandatory  conversion 
of  distressed  units,  (5)  relocation 
assistance  for  families  living  in  pubUc 
housing  undergoing  vacancy 
consolidation,  and  (6)  replacement  units 
for  vacant  public  or  Indian  housing 
units  in  projects  approved  for 
demolition  or  disposition. 

The  Section  8  program  funds  will  be 
awarded  to  housing  agencies  for 
Category  1  applications  imtil  all 
Category  1  applications  are  fonded  or  all 
the  funds  are  awarded.  If  any  funds  are 


remaining  after  all  the  Category  1 
applications  are  fimded,  HUD  will 
award  funds  for  Category  2  applications 
until  all  Category  2  applications  are 
funded  or  all  the  funds  are  awarded  and 
soon  foraadioftbecatagoriasinordar 
of  priority  until  all  the  fimd  an 
awarded. 

The  folfowing  is  a  description,  in 
order  of  priority  for  fimding,  of  the 
relocation  or  replacement  categories 
under  which  housing  agencies  may 
receive  an  award: 

Category  1:  Relocation  Assistance  for 
Families  Living  in  Public  or  Indian 
Housing  Units  Approved  for  Demolition 
or  Disposition  Prior  to  October  1, 1995. 
Applications  will  be  accepted  from 
housing  agencies  with  applications 
approved  prior  to  October  1, 1995.  for 
demolition  or  disposition  of  public  and 
Indian  housing  units  where  mmilies  are 
still  living  in  the  units  and  need  to  be 
relocated. 

Category  2:  Relocation  Assistance  for 
Families  Living  in  Public  or  Indian 
Housing  Units  Approved  for  Demolition 
or  Disposition  on  or  After  October  1 , 
1995.  AppUcations  will  be  accepted 
bom  housing  agencies  with  applications 
approved  on  or  after  October  1,  1995,  for 
demolition  or  disposition  of  public  and 
Indian  housing  units  where  femilies  are 
still  living  in  me  units  and  need  to  be 
relocated.  This  category  also  includes 
demolition  or  disposition  applications 
that  are  epprovable  in  all  respects, 
except  that  the  time  frames  for  the 
resident  purchase  option  are  still 
running  and  will  be  completed  after  the 
date  for  submission  of  appUcations  for 
funding  under  this  notice. 

Category  3:  Replacement  Assistance 
for  Families  Living  in  Public  and  Indian 
Housing  Units  at  the  Time  of  Demolition 
or  Disposition  Approval.  Applications 
will  be  accepted  from  housing  agencies 
as  replacement  of  public  and  Indian 
housing  units  that  were  occupied  at  the 
time  of  demolition  or  disposition 
approval,  but  the  units  are  no  longer 
occupied  by  the  families.  Replacement 
assistance  may  l>e  provided  from  the 
Section  B  funds  as  long  as  the  HA  did 
not  receive  Section  8  fonding  for 
resident  relocation  or  other  replacement 
housing  funding. 

Category  4;  Relocation  Assistance  for 
Families  Living  in  Public  Housing 
Displaced  Due  to  Mandatory  Conversion 
of  Distressed  Units.  Applications  will  be 
accepted  from  bousing  agencies  for 
assistance  to  families  living  in  public 
housing  who  need  to  be  relocated  due 
to  the  conversion  of  the  distressed 
public  housing  units  mandated  by 
federal  regulation. 

Category  S:  Relocation  Assistance  for 
Families  Living  in  Public  Housing 
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UndargoiDg  Vacancy  Consolidation. 
AppIi^UoDS  will  be  accepted  from 
housing  ageacies  for  assittance  to 
fiunilies  living  in  public  hoiuing  who 
need  10  be  relocated  from  obioleto 
public  housing  because  of  vacancy 
consolidation. 

Category  B:  Replacement  Units  for 
Vaamt  Pubbc  and  Indian  Housing  Units 
in  Projects  Approved  for  Demolition  or 
DispaStion.  Applications  will  be 
accepted  from  housing  agencies  for 
public  and  Indian  housing  units  vacant 
at  the  time  of  demolition  or  dispoaiUon 
approval. 

B.D^initioos 

1.  MandatnyConversioo 

The  FY  1996  Appropriations  Act 
'  (Section  202)  requires  the  converaion 
bom  assistance  to  distressed  public 
housing  developments  to  assistance  for 
tenant-based  certificates  or  voudiars. 
The  law  requires  the  removal  of 
distressed  units  fh3m  the  public  housiiig 
inventory.  The  requirement  applies  to 
public  housing  developments  (or 
portions  of  developments)  of  more  than 
300  units  on  the  same  or  contiguous 
sites  that  (1)  have  a  vacancy  rate  of  at 
least  ten  percent  for  units  not  in  funded, 
on-schedule  modernization  programs, 
(Z)  caimot  assure  long  term  public 
housing  viability  through  reasonable 
revitalization,  density  reduction  or 
broader  range  of  resident  incomes,  and 
(3)  cost  more  than  Section  8  certificates 
or  vouchers.  These  developments 
generally  must  be  removed  from  the 
public  housing  inventory  within  five 
years.  HUD  will  accept  HA  appUcadons 
for  Section  a  tenant-based  assistance  to 
relocate  families  of  such  developments. 
The  implementation  standards  for 
mandatory  conversion  of  distressed 
pubhc  housing  will  be  provided  in  a 
separate  notice. 

2.  Vacancy  ConsoUdation 

This  is  an  initiative  to  allow  residents 
of  partially  occupied,  obsolete  public 
housing  to  have  immediate,  Improved 
housing  opportunities  through  the 
Section  B  program,  while  also  providing 
improved  public  housing  management, 
maintenance,  and  security  at  the  HA. 
The  improved  management, 
maintenance  and  security  will  be 
achieved  by  the  HA  reducing  the 
number  of  partially  occupied  obsolete 
public  housing  buildings. 

C.  Application  Dole 

HAs  interested  in  obtaining  FY  1996 
Section  8  certificates  or  vouchers  for 
public  and  Indian  housing  relocation  or 
repUceBient  purposes  identified  in 
C^alagories  1-6  above.should  submit  a 


Section  8  application  to  the  HUD  Geld 

office  by (45  days  from  date  of 

notica  publicatian)^ 

D.  ApplicatioaM 

1.  Applications  far  Citagariw  1, 2, 3,  or 
6 

For  these  categories  of  funding,  the 
application  must  include:  (a)  a  Form 
HUD-52515,  Funding  Application  for 
Section  8  Tenant-Based  Assistance,  (b)  a 
statement  identifying  the  public  or 
Indian  housing  development  being 
demolished  or  disposed  and  (c)  whether 
there  is  any  Section  8  funding 
previously  provided  by  HUD  to  the  HA 
for  relocation  or  replacement  that  is  no 
longer  needed  or  Section  8  or  other 
funding  for  relocation  or  replacement 
with  respect  to  the  same  public  housing 
units. 

The  HA's  demolitlon/dispositfon 
application  must  be  submitted  with  the 
Section  8  application  unless  HUD  has 
already  approved  the  public  or  Indian 
housing  demoUtion/dispoaition 
application  or  the  application  for 
demolitioD/disposition  is  being 
reviewed  by  HUD.  HAs  must 
simultaneously  submit  a  copy  of  the 
demolition/disposition  application  to 
the  appropriate  HUD  processing  center. 
The  HUD  State  or  Area  office  (field 
Office)  should  complete  a  Section  8 
fund  reservation  worksheet  for  each 
Section  8  application  received,  and 
forward  each  worksheet  to  the 
Operations  Division  in  the  Office  of 
Rental  Assistance  in  Headquarters  with 
a  cover  memorandum  indicating  the 
status  of  the  HA  demolition/disposition 
request.  No  fiirther  HUD  field  office 
review  of  the  Section  8  application  is 
necessary  except  for  initiating  the 
Section  213  local  govenmient  comment 
process. 

Section  8  funding  will  not  be 
provided  for  relocatian  or  replacement 
if  funds  for  replacement,  relocation  or 
vacancy  cpnsoUdation  ware  previously 
provided  (or  wilt  be  provided)  through 
the  HOPE  VI,  public  or  Indian  housing 
development,  Section  8.  or  major 
reconstruction  of  obeolete  projects 
(MROP)  programs.  If  Section  8  ftmding 
is  provided  for  relocation  of  a  resident 
bom  a  public  or  Indian  bousing  unit 
due  to  demolition,  disposition  or 
vacancy  consolidation,  there  will  be  no 
additional  Section  8  funding  for 
replacement  purposes.  Additionally,  if 
Section  8  funding  previously  provided 
for  relocation  or  replacement  is  no 
loi^ger  needed,  FY  1996  Section  8 
funding  requests  will  be  offset  by  the 
amoimt  of  ftmding  no  longer  needed. 

2.  Application  for  Category  4 


The  appUcstion  must  include:  (a)  a 
Form  HUD-S251S,  Funding  AppUcaUon 
far  Section  8  Tenont-Boaed  Assistance, 
(b)  a  statement  identifying  the  public  or 
Indian  housing  development  affected  by 
the  mandatory  conversion  and  (c) 
whether  Ihoie  is  any  Saction  8  funding 
previously  provided  by  HUD  to  the  HA 
for  relocation  or  replacement  that  is  no 
longer  needed. 

3.  Applications  for  Category  S 

For  vacancy  ConsolidaUon  requests, 
HAs  must  submit  (a]  a  Form  HUD- 
S2S1S,  Funding  Application  Section  8 
Tenant-Based  Assistance,  and  (b)  a 
vacancy  consolidation  application 
consisting  of  (i)  a  description  of  the 
partially  vacant  and  deteriorated  public 
housing  building  or  developments, 
indudbg  the  vacancy  rate,  for  wbidi 
vacancy  consolidation  is  being 
requested;  (ii)  a  statement  indicating 
whether  there  is  any  Section  8  fundhig 
previously  provided  to  the  HA  for 
relocation/replacement  or  vacancy 
consolidation  that  is  no  longer  needed 
because  of  receipt  of  subsequent  HOPE 
VI  funding,  a  change  of  HA  plans,  or 
because  residents  do  not  need  or  have 
declined  the  oBer  of  a  certificate  or  a 
voucher,  (iii)  a  certification  that  the 
PHA  will  submit  an  approvable  vacancy 
consolidation  plan  to  the  HUD  field 
office  within  three  months  of 
notification  of  approval  of  the  Section  8 
appUcatioo  and  aJter  consultation  with 
affected  residents  or  their 
representatives,  and  promptly 
consolidate  occupancy  in  particular 
buildings  after  departure  of  the 
residents  and  in  accordance  with  the 
HUD  approved  vacancy  consolidation 
plan;  and  (iv)  any  other  information 
relevant  to  the  vacancy  consolidaliaa 
appUcation  to  be  taken  into 
consideration  by  HUD  in  determining 
the  need  for  certificates  or  vouchers  for 
vacancy  consolidation. 

The  field  office  should  submit  the 
vacancy  consolidation  appUcation  to  the 
Office  of  Capital  Improvements  in 
Headquarters  with  a  cover 
memorandum  indicating  the  field 
office's  evaluation  comments,  a 
recommendation  whether  to  approve 
the  application,  and  comments 
regarding  the  status  of  any.jpreviously 
approved  vacancy  consolidation 
certificates  or  vouchers.  The  HUD  field 
office  should  complete  a  Section  8  fund 
reservation  worksheet  for  each  Section  8 
appUcation  received,  and  forward  this 
worksheet  to  the  Operations  Division  in 
the  Office  of  Rental  Assistance  in 
Headquarters.  No  further  HUD  Beld 
office  review  of  the  Section  8 
application  is  necessary  except  for 
initiating  the  Section  213  local 
government  comment  process. 
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Vacancy  consolidation  applications 
will  be  approved  by  HUD  Headquarters 
based  on  HUD's  judgement  of  the  need 
for  certificates  or  vouchers  for  vacancy 
consolidation.  HUD  will  take  into 
account,  in  its  discretion,  the  magnitude 
of  the  deteriorated  conditions  faced  by 
the  HA;  the  availability  of  other  means 
of  addressing  the  problem  (e.g., 
relocation  of  households  into  other 
public  housing  units);  the  local  and 
national  impact  of  the  proposed 
initiative:  and  other  relevant  factors 
based  on  the  expression  of  interest  made 
available  by  the  HA  or  known  to  HUD 
(including  ability  to  implement  the 
program). 

n.  Litigatian  (Approximately  2.S00 
Units) 
The  Department  will  continue  to 

ftrovide  Kuids  for  settlement  of 
itigation.  When  negotietioos  of  the 
litigation  settlement  are  complete. 
Headquarters  will  notify  the  HUD  field 
offices  of  the  number  of  vouchers  and/ 
or  certificates  to  be  provided  to  the  HA. 
The  HUD  field  office  will  invite  Section 
8  applications  &om  the  HAs  eligible  for 
these  funds. 

m.  SacliOB  23  ConTerBiaiis 
(Approximataly  1.000  Units) 

Headquarters  will  allocate  certificate 
funds  directly  to  the  HUD  field  offices 
for  tenant-based  rental  assis1aiM»  to 
assist  residents  of  Section  23  leased 
bousing  for  which  leased  are  expiring 
during  FY  1996.  An  HA  that  has  a 
Section  23  leased  housing  project  with 
a  lease  expiring  during  FY  1996  should 
submit  a  Section  B  application  to  the 
HUD  field  office. 

IV.  Mainstream  Honsiiig  Oppcntiinities 
for  Persons  With  Disabilities 
(Approximately  2,000  Units) 

As  was  done  in  FY  1995,  HUD  will 
provide  vouchers  and  certificates  to 
HAs  to  allow  implementation  of 
allocation  plans  for  public  hou.sing 
developments  designated  for  occupancy 
by  elderly  persons  or  persons  with 
disabilities.  The  Department  will 
publish  a  NOFA  detailing  the 
procedures  for  requesting  Section  8 
funding  for  designated  housing.  In  order 
to  be  eligible  to  receive  Section  8  units 
for  a  designated  housing  use,  the  HA 
must  currently  administer  a  Section  8 
voucher  or  certificate  program.  Section 
8  ftmding  preference  will  be  given  to 
HAs  with  approved  designated  housing 
allocation  plans  that  did  not  previously 
receive  Section  8  funding  for  this 
punose. 

Tne  Housing  Opportunity  Program 
Extension  Act  of  1996  amended  some  of 
the  statutory  requirements  for 


designated  housing.  Including 
requirements  concerning  the  submission 
and  review  of  designated  housing 
allocation  plans.  HUD  will  soon  issue  a 
notice  specifying  the  designated 
bousing  program  changes  and  providing 
additional  information  on  allocation 
plan  requirements. 

V.  Family  Unification  Program 
(Approximately  \XO0  Units) 

On  May  3, 1996,  HUD  published  a 
NOFA  soliciting  applications  for 
certificate  funding  for  the  family 
unification  program.  The  funding  will 
be  provided  by  lottery  to  HAs  in  the 
sixteen  states  previously  funded; 
CaUfomia,  Florida.  Georgia,  Illinois, 
Maryland,  Massachusetts,  Michigan, 
Mirmesota,  Missouri,  New  )ersey.  New 
York,  North  Carolina.  Ohio. 
Pemuylvania,  Texas,  and  Virginia. 

VL  RalocatiaD  of  Witnesses  Involved  in 
Law  Enforcement  and  Criminal 
Prosecution  (Apprmdmalely  200  Units) 

The  Department  will  provide  funding 
for  vouchers  or  certificates  to 
accommodate  requests  from  law 
enforcement  agencies  for  relocation 
assistance  to  families  that  have 
cooperated  in  efforts  to  combat  crime  in 
public,  Indian,  and  other  assisted 
housing.  The  process  for  using  Section 
8  certificates  and  vouchers  for  witness 
relocation  purposes  will  be  provided  in 
a  separate  HUD  administrative  notice. 

Vn.  FSS  Serrice  Caarindalars 

Up  to  $9.2  million  of  the  FY  1996 
community  development  grant  funding 
appropriated  for  supportive  services 
will  be  used  for  FSS  service 
coordinators.  A  separate  NOFA  will 
detail  the  application  procedures  for 
these  funds. 

Vm.  Tenant-Based  Assistance  Under 
the  Section  811  Smmortive  Housing  for 
Persons  With  Disoouities  Program 
(Approxiauitely  2.300  Units) 

The  Department  will  publish  a  NOFA 
detailing  the  procedures  for  requesting 
fiinding  for  tenant-based  supportive 
housing  for  persons  with  disabiliti^  It 
is  anticipated  that  HA  Section  8 
applications  will  be  selected  by  lottery. 

DC  Piupeity  Dispositian  Units 
(Approxiaoalely  1.300  Units) 

HUD  Headquarters  will  assign  funds 
for  Section  8  tanant-besed  assistance 
directly  to  the  HUD  field  offices  to  assist 
famiUes  living  in  a  HUD-owned 
property  when  it  is  sold.  HUD  field 
office  requests  to  Headquarters  for 
funding  under  this  category  will  be 
approved  aa  a  first-come,  first-served 
basis. 


X.  Saction  8  OpmisaHng  To  Achieve 
Broadar  Hrnistng  Opportmiities 
(Aponnimatdy  SS2  MilUon  in  Budget 
Anmority) 

Headquarters  may  provide  Section  8 
coimseling  fimding  from  FT  199S 
carryover  fimds  to  provide  hoiuing 
search  assistanoe  to  certificate  and 
voucher  holders  in  connoction  with 
litigation,  public  housing  relocation/ 
reiHacement,  and  public  bousing 
vacancy  consolidation  activities.  In 
addition,  HUD  may  provide  a  portion  of 
the  fimding  available  for  Section  8 
coimseling  activities  to  achieve  broader 
housing  opportimities.  Housing 
agSncies  that  are  eligible  for  the  special 
administrative  fees  for  counseling 
activities  will  be  notified  by  HUD. 

XI.  Section  8  Voucher  and  Certificate 
Kenewals  (Approximately  300.000 
Units  and  $3.8  Billion  in  Two- Year 
Budget  Authority) 

HUD  Headquarters  will  allocate  funds 
directly  to  the  HUD  field  offices  for  the 
renewal  of  voucher  and  certificate 
funding  increments  expiring  in  Fiscal 
Year  1996.  Renewal  funding  will  be 
provided  on  an  "as-needed"  basis. 
Generally,  Section  8  certificate  funds 
tvill  be  provided  for  the  renewal  of 
moderate  rehabilitation  funding 
increments  expiring  in  fiscal  year  1996. 

Xn.  Section  8  Cost  Amendments 
(Approximately  $213  Million  in  Budget 
Authority) 

HUD  Headquarters  will  allocate 
certificate  and  moderate  rehabilitation 
cost  amendments  within  the  original 
term  of  the  housing  assistance  payments 
contracts  or  ACCs  to  provide  budget 
authority  increases  to  HA  certificate  and 
moderate  rehabilitation  programs.  HUD 
Headquarters  will  allocate  the  funds  on 
an  "as  needed"  basis. 

Other  Matters 

Environmental  Finding 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  General  Counsel,  the  Rules 
Docket  Clerk,  Room  10276,  451  SevenUi 
Street,  SW.  Washington,  DC  20410. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
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in  this  notice  will  not  have  substantial 
direct  eRiects  on  States  or  their  poUticai 
subdivisions,  or  the  rslationship 
between  the  iiederal  government  and  the 
Stales,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  This  notice  is  a  funding  nodce 
and  does  not  substantially  alter  the 
established  roles  of  the  Department,  the 
States,  and  local  governments,  including 
HAs. 

77ie  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.857  (Section  8  Rental  Caitificata 
Program). 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  OfQdal  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
fomily  Connation,  maintenance,  and 
general  well-being  within  the  meening 
of  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  and  does  not  alter 
program  roquirements  concerning 
family  eligibility. 

Oatsd:  July  IS,  1986. 
Mickael  B.  laate. 

General  Deputy.  Aasitbmt  Seatiaryfor  Public 
and  Indian  Housing. 
IFR  Doa  96-111443  Piled  7-16-96: 3:34  pml 


DEPARTMBfT  OF  THE  MTEfWM 

Rah  and  WlMUto  Swv<c« 

Notice  of  Receipt  of  Application  for 
IncidaMil  Take  PemiM  for  Sun«yfeig 


WPUCMtV.  Jerry  Maracchini,  Santa  Fe, 
New  Mexico. 


:  Jerry  Maracchini  has  applied 
to  the  U.S.  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  Section  10(AJl(a)  of  the 
Endangered  Species  Act,  for  the  purpose 
of  scientiGc  research  and  enhancement 
of  propagation  and  survival  of  the 
species  as  prescribed  by  Service 
recovery  documents.  The  applicant  has 
been  assigned  permit  number  PRT- 
815409.  The  requested  permit,  which  is 
for  a  period  of  2  years,  would  authorize 
the  incidental  take  of  the  following 
endangered  species: 
1.  Pecos  gambusia  (Gambusia  nobilis) 


2.  Rio  Grande  silvery  minnow 
[Hybognathus  amarus) 

3.  Colorado  aquawfiah  {Ptychocheilus 
lucius) 

4.  razortMck  sucker  (Xyrauc/ien  texanas) 

5.  Gila  trout  [Oncorhynchus  gila) 

6.  New  Mexican  ridge-nosed  rattlesnake 
[Cwtalus  willardi  obscurvs) 

7.  Southwestern  willow  nycalcher 
(Empidonax  tiaillii  extimaa) 

8.  brown  pelican  [pelecanus 
occidentalis) 

9.  bald  eagle  (Haliaeetus  leacocephalua) 

10.  American  peregriite  falcon  (Palco 
pewgrinus  anatum) 

11.  aplomado  falcon  {F.  femonJis 
septentrionalis) 

12.  whooping  crane  (Grus  ameiicana) 

13.  piping  plover  {Chaiadrius  melodus) 

14.  Interior  least  tern  (Sterna  antillanim 
athalassos] 

15.  Alamosa  springanail  {Tryonia 
alamoaae) 

16.  Socorro  springsnail  IPyrgulopais 
neomexicana) 

17.  Socono  isopod  {Thermosphaeroma 
thermophilum) 

AOOHEHCI.  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Region^ 
Director,  Ecological  Services,  U.S.  Fish 
and  Wildlifis  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103.  The 
request  must  be  received  by  the 
Assistant  Regional  Director  within  30 
days  of  the  date  of  this  publication. 
Please  refer  to  permit  number  PRT- 
815409  when  submitting  comments. 
Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  wbo  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice. 
NaaorM-KaahaB. 

Hegianal  DInclor.  Hegion  3.  Albuquerque. 
New  Mexico. 
IFR  Doc  86-111342  Filed  7-16-96: 8:4S  ami 


Nottde  of  AvalabHty  of  an 
EntrironmanM  AaaaaamanVHabKai 
ConeeryaHon  Hi  (EA/HCP)  and 
neoelptof  App6catfan  for  biddenlal 
Take  Patinitlor  Canalnictlan  and 
Operatton  of  «ie  Reed  Ealale  Property 
by  tlie  VoleMe  Oroup^  Inc.  In  Auetln, 
Travis  County,  Tans 

summary:  The  Volente  Gnnip.  bic 
(applicant)  has  applied  to  the  U.S.  Fiah 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)(1)(b)  of  the  Endangered 
Species  Act  (Act).  The  Applicant  has 


been  assigned  permit  number  PRT- 
806831.  The  requested  permit,  which  is 
for  a  period  of  30  years,  would  authorize 
the  incidental  take  of  the  endangered 
golden-cheeked  warbler  (Denroica 
chrysopaha)  and  the  black-capped  viieo 
{Vireo  atricapillus).  The  proposed  take 
would  occur  as  a  result  of  the 
development  of  a  lakefront  mixed-use 
development  and  associated  roads  and 
utilities  on  1,746  acres  of  the  2,572.8- ' 
acre  Reed  Estate  Property.  The  property 
includes  two  tracts,  Jonestown  and 
Volente.  The  Jonestown  tract  is 
approximately  1,160.9  acres  just  south 
of  Jonestown,  Texas.  The  Volente  tract 
includes  approximately  1,411.9  acres, 
and  is  north  of  Volente,  Texas.  The 
proposed  development  will  occtv  on 
both  tracts  approximately  16  miles. 
northwest  of  Austin,  Travis  Coonty, 
Texas. 

The  Service  ha»preparsd  the  EA/HCP 
for  the  incidental  take  application. 

A  determination  of  jeopardy  to  the 
species  will  likely  result  or  a  Finding  of 
No  Significant  Impact  (PONS)  will  not 
be  made  before  30  days  bam  the  date  of 
publication  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Enviitmmental 
Policy  Act  regulations  (40  CFR  1506.6). 
DAIEt:  Written  comments  on  the 
application  should  be  received  August 
19, 1996. 

*nnnmw ,  Persooa  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fiah  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Psisoos  wisnlng  to  review  the  EA/HCP 
may  obtain  a  cqpy  by  contacting  Mary 
Orms,  Ecological  Services  Field  Office, 
10711  Burnet  Road,  Suite  200,  Austin, 
Texas  78758  (512/400-0063). 
Documents  will  be  available  for  public  • 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the 
above  US.  Fish  and  Wildlife  Service, 
Austin,  Texas  address.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Field  Supervisor  at  the  above  address. 
Please  refer  to  permit  number  PRT- 
806831  when  submitting  comimHits. 
FOn  FUtrHBt  MFOmUTION  CONTACT: 
Maiy  Oims  at  the  above  Austin 
Ecological  Services  Field  Office. 
•UPnaBtTARV  MPOflMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler  and  black-capped 
vireo.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  when  such  taking  is  incidental 
to,  and  not  the  purpose  of,  otherwise 
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lawful  activities.  Regulations  governing 
permita  for  endangered  species  are  at  50 
CFR  17.22. 

Applicant 

The  Volente  Group,  Inc.  plans  to 
construct  a  lakehont  mixed-use 
development  and  associated  roads  and 
utilities  on  1,746  acres  of  the  2,572.8- 
acre  Reed  Estate  Property.  A  more 
detailed  description  of  the  proposed 
development  is  available  in  the  EA/ 
HCP.  liiis  action  will  eliminate  1  to  5 
black-capped  vireo  territories  and 
approximately  557  acres  in  23  warbler 
territories  on  the  Jonestown  tract.  A 
total  of  640  acres  of  warbler  habitat  and 
29  warbler  territories  occur  on  the 
Volente  tract  and  approximately  201 
acres  and  5  of  the  Warbler  territories 
will  be  eliminated  during  development. 

The  applicant  proposes  to  compensate 
for  this  incidental  take  of  golden- 
cheeked  warbler  habitat  by  preserving 
and  maintaining  a  827-acre  conservation 
area  on  the  Volente  tract,  in  perpetuity. 
Approximately  439  acres  of  the  640 
acres  of  golden-cheeked  warbler  habitat 
will  be  included  in  the  827-acre  ' 
conservation  aree  and  will  include  24  of 
the  29  golden-cheeked  waibler 
territories.  The  applicant  will  also 
include  approximately  33  acres  of  vireo 
habitat  on  the  Jonestown  tract  in  a  vireo 
open  space  preserve. 

The  conservation  area  will  be  within 
the  Cypress  Creek  Macrosite  Preserve 
and  the  Applicant  will  manage  the 
conservation  area  until  such  time  as  the 
Lower  Colorado  River  Authority  (LCRA) 
or  other  public  or  private  non-profit 
agency  accepts  fee  title  dedication  and 
management  responsibility  of  the  land. 
A  deed  restriction  will  be  recorded  on 
the  conservation  area  prohibiting  uses  of 
the  area  that  are  incompatible  with  the 
conservation  needs  of  the  golden- 
cheeked  warbler  and  black -capped 
vireo.  The  proposed  action  and  other 
mitigative  measuies  s<e  exphuned  in 
detail  in  the  EA/HCP. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 
federally  listed  species  present  was  not 
economically  feasible. 
NaDcy  M.  Ksiifhiti, 

Begional  Director,  Beffoa  2.  Albuquerque. 
New  Mexico. 
IFR  Doc  96-18387  Filed  7-16-96:  S:4S  ami 
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PwmM  Pfn'-7K8»  to  ANow 
ConatnjclitNi  and  OpaiaUtNi  of  a 
Daaidantttf  and  Oommarclal 
Davaiopmant  on  Oavanport  Randi  In 
Austin,  Ttavia  County,  Tana 

summary:  Davenport  Limited 
(applicant)  has  applied  to  the  Fish 
Wildlife  Service  (Service)  to  amend 
incidental  take  permit  PRT-782829 
pursuant  to  Section  10(a)(1)(b)  of  the 
Endangered  Species  Act  (Act).  The 
requested  amendment,  which  is  for  a 
period  of  30  years,  would  authorize  the 
incidental  lake  of  the  endangered 
golden-cheeked  warbler  [Dendroica 
chrysoparia).  The  proposed  take  would 
occur  as  a  result  of  the  development  of 
185  residential  lots  and  2  commercial 
lots  with  associated  streets  and  utiUties 
on  roughly  209  acres  of  a  272-acre 
parcel  in  Davenport  Ranch  located  in 
Austin,  Travis  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
amendment.  A  determination  of 
whether  jeopardy  to  the  species  is  likely 
to  result,  or  a  Finding  of  No  Significant 
Impact  (FONSI),  wiU  not  be  made  before 
30  days  from  the  date  of  publication  of 
this  notice. 

This  notice  is  provided  pursuant  to 
Section  10(a)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  August  10, 1996. 
AOOflESSes:  Persons  wrishing  to  review 
the  application  may  obtain  a  copy  by 
writing  the  Regional  Director,  U.S.  Fish 
and  WildUfe  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Mary 
Orms,  Ecological  Services  Field  Office, 
10711  Burnet  Road,  Suite  200,  Austin. 
Texas  78758  (512/490-0083). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointmettt  only,  during  normal 
business  hours  (8:00  to  4:30)  U.S.  Fish 
and  Wildlife  Service,  Austin,  Texas. 
Written  data  or  comments  concerning 
the  application(s)  and  EA/HCPs  should 
be  submitted  to  the  Field  Supervisor, 
Ecological  Field  Office,  Austin,  Texas 
(see  AOOnSMEB  above).  Please  refer  to 
permit  number  PRT-78282g  when 
submitting  comments. 
FOR  FURTHER  IHTORMATIOH  CCNTACT. 
Mary  Oims  at  the  above  Austin 
Ecological  Services  Field  Office. 


TARY  atroRMATWH!  Section  9 
ofihe  Act  prohibits  the  "tsking"  of 
endangered  species  such  as  the  golden- 
dieeked  warbler. 

However,  the  Service,  under  Umitsd 
drcumstsnces,  may  issue  or  amend 
issued  permits  to  take  endangered 
wildlife  species  when  such  taking  is 
incidental  to,  and  not  the  purpose  of. 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

Applicant 

Davenport  Limited  plans  to  construct 
185  residential  lots  and  two  commercial 
lots  on  a  272-acre  parcel  in  Davenport 
Ranch.  Tlie  construction  will  be  located 
on  the  south  end  of  approximately  112 
acres  of  habitat  and  will  impact  two 
warbler  territories.  The  applicant 
proposes  to  compensate  for  this  ioff  of 
golden-cheeked  warbler  habitat  by 
purchasing  55  acres  of  the  126-acre 
Vaughn  Tract  located  north  of  F.M. 
2769,  roughly  1 .6  miles  west  of  its 
intersection  with  Bullick  Hollow  Road, 
within  the  Cypress  Creek  macrosite 
preserve  area  of  the  Balcones 
Canyonlands  Conservation  Plan  are,  in 
Travis  County.  The  land  will  be  donated 
to  the  Lower  Colorado  River  Authority 
and  funding  will  be  provided  for 
operation  and  maintsnanoe  of  the 
acquired  habitat. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  %vith 
federally  listed  species  present  was  luit 
economically  feasible. 
NsBCy  M.  KaiAaan, 

Regional  Director,  liegion  2,  Albuquerque. 
New  Mexico. 
[FR  Doc  96-18399  FUed  7-18-86:  8:48  ami 
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Baliaaan  ttia  Unitod  State*  and  Ituaaia 
for  ti»a  Conaaivatlon  of  PotarDiara 
and  Wottoa  of  Public  MaatfnQa  To  Saak 
Comnianls- 

AOBCV:  Fish  and  WildUfe  Service, 

Interior. 

actkm:  Notice  of  availability  and  ptAlic 

meetings. 

summary:  This  notice  aimounces  the 
availability  to  the  public  of  a  drsfl 
Environmental  Assessment  (BA) 
regarding  the  proposal  to  develop  a 
United  States/Russia  Bilateral 
Agreement  for  the  Conservation  of  Polar 
Bears  in  the  Chukchi/Bering  Seas.  The 
Chukchi/Bering  Seas  and  a  portion  of 
the  Eastern  Siberian  Sea  stock  of  polar 
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baus.  heraaftar  referred  to  u  the 
Alaaka-Chukotka  population,  is  shared 
betwMP  Russia  and  the  United  States. 
The  U.S.  Fish  and  Wildliis  Service,  the 
agmcy  responsible  for  management  and 
conservation  of  polar  bears  (Ursus 
maritimus)  in  the  United  States, 
proposes  to  develop  a  conservatian 
agreement  f»  the  Chukchi/Bering  Seas 
stock  of  polar  bean  as  part  of  the 
Service's  oatuial  resource  stanvaidsfalp 
responsibilities  in  the  management  and 
conservation  of  this  intematiodoal 
reiource.  This  notice  also  announces 
two  public  meetings  that  will  be  held  by 
the  Service  to  consider  the  draft  EA. 
OATB:  Written  comments  on  the  draft 
EA  should  be  submitted  no  later  than 
September  17, 1996.  Two  public 
meetings  are  scheduled  to  promote 
diacuasioo  of  the  draft  EA.  The  public 
maetiags  will  be  held  as  follows: 
1.  August  14. 19S6,  7:30  pJDO., 

Aodiorags,  Alaska. 
Z.  August  21, 19S6,  lOajn., 

Wnhington.  DC 
AOONHMK  To  request  a  copy  of  the 
draft  EA  or  to  submit  commants,  contact 
Suparirisor,  Marine  Mammals 
Management.  U.S.  Fish  and  Wildlife 
Service.  1011  East  Tudor  Road, 
Anchorage,  Alaska  99503  (telephone 
907/786-3800;  FAX  907/786-3818).  The 
location  of  public  meetings  follows: 

1.  In  Anchorage,  Alaska:  Wilda  Marston 
Tbeeler,  1st  floor,  Loussac  Library, 
3600  Denali  Street 

2.  In  Washington,  DC:  U.S.  Department 
of  the  Interior,  Main  Interior  Building 
Auditorium.  1849  C  Street  NW. 

RM  RMTHOt  ■rOWMAHON  CONTACT: 
Scott  Schliebe,  Marine  Mammals 
Management,  U.S.  Fish  and  Wildlifs 
Service,  800/362-5148  or  907/786- 
3812. 

SUPPlBmaun  V^OMMTION:  In  1973, 
Canada,  Denmark  (on  behalf  of 
Greenland),  Norway,  Russia,  and  the 
United  States  signed  the  international 
Agreement  on  the  Conservation  of  Polar 
Brars  (1973  Agreement).  Each  country  is 
obligated  to  develop  conservation 
programs  to  comply  with  the  1973 
Agreement.  The  United  States  relies 
largely  on  the  Marine  Mammal 
Protection  Act  (MMPA)  to  comply  with 
the  terms  of  the  1973  Agreement  Also, 
in  1988  a  local  Native-to-Native 
subsistence  users  agreement  was 
developed  between  the  Inupiat  of  the 
North  Slope  Borough  in  the  United 
States  and  the  Inuvialuit  of  the 
Northwest  Territories,  rumntn,  to 
provide  further  protection  for  the  shared 
Beaufort  See  polar  bear  population.  No 
nidi  agreement  exists  for  the  Alaska- 
ChuknTka  population  that  is  shared 


between  the  United  States  and  Russia. 
Section  113(d)  of  the  1994  Amendments 
to  the  Marina  Mammal  Protection  Act 
states,  ".  .  .the  Sacrslary  of  the 
Interior,  acting  Ihiou^  tna  Secretary  of 
State  and  in  consultaUon  with  the 
Marine  Mammal  Commission  and  the 
Slate  of  Alaska,  shall  consult  with  the 
appropriate  officials  of  the  Rusaian 
Federation  on  the  development  and 
implementation  of  enhanced 
cooperative  reaaatch  and  management 
programs  for  the  conservation  of  polar 
beers  in  Alaska  and  Russia. ..."  The 
Service,  in  consultation  with  the 
Department  of  State,  the  Marine 
Munmal  Commission,  and  the  State  of 
Alaska  proposes  to  enter  into  a 
govemment-to-govenunent  Bilateral 
ConaervatlaD  Agteamont  with  the 
Rusaian  Federation,;  and  the  Natives 
fronv  Alaska  and  Chukotka,  Russia,  plan 
to  enter  into  a  Native-to-Native 
Imptementation  agreement  for  the 
Alaaka-Cbukotka  population. 

The  draft  BA  daacribes  three 
alternatives  for  entering  into 
conservation  agreements.  The  purpoae 
of  the  agreements  is  to  tmify 
managemant  regimes,  regulate  take, 
enhanrw  protection  for  polar  bears  and 
their  habitat,  and  provide  for  non- 
consumptive  uses  such  as  eco-tourism, 
as  well  as  consumptive  uses. 

Alternative  1  is  Uw  status  quo  wfaeie 
the  U.S.  Federal  Government  takes  no 
new  action.  It  describes  three  possible 
scenarios:  (a)  Neither  country  takes 
action;  (b)  Russia  takes  action 
indmendent  of  the  U.S.;  or  (c)  an 
Alaua/Chukotka  Native-to-Native 
agreement  is  implemented.  Under  the 
&st  scenario,  each  country  would  retain 
its  current  conservation  and 
management  strategies.  In  Russia,  the 
existing  ban  on  polar  bear  hunting 
would  likely  remain  in  effect,  and 
unquantified  hunting  would  continue  to 
pose  a  threat  to  the  population.  In 
Alaska,  subsistence  take  of  polar  bears 
would  continue  provided  the 
population  remains  non-depleted. 
Ongoing  habitat  protection  would 
continue  through  the  existing  system  of 
reserves  in  Russia,  and  paries  and 
refiiges  in  Alaska,  and  other  existing 
authorities. 

Under  the  second  scenario,  Russia 
could  sanction  hunting  independent  of 
cooperation  with  the  U.S.  This  would 
likely  increase  the  nimibers  of  polar 
bears  removed  &om  the  population  and 
could  have  an  impact  on  the  availability 
of  the  polar  bears  for  subsistence 
hunters  in  Alaska. 

Under  the  third  scenario,  Alaska  and 
Chukotka  Natives  could  enter  directly 
into  cooperative  agreements  with  each 
other  without  formal  participatian  bom 


their  respective  Federal  governments. 
Such  an  agreement  would  not  have 
official  standing,  harvest  level 
reatrictians  would  not  be  binding,  and 
research  and  monitoring  progianu, 
habitat  protection,  and  enforcement 
would  continue  to  be  conducted 
unilaterally  by  the  governments  of  each 
country  or  as  a  part  of  exiating 
inteniational  programs.  Varying  degrees 
of  participation  and  coardination  with 
Natives  from  each  country  would  occur. 

In  Alternative  2,  a  unilateral 
cooperative  agreement  within  each 
country  between  the  Federal 
government  and  Natives  would  be 
developed.  International  bilateral 
conservation  and  co-managament 
strategies  would  not  be  initiated. 
Subaiiitence  himllng  in  Alaaka  would 
continue  provided  aie  population, 
remains  at  a  non-depleted  level,  and 
harvest  level  restrictions  would  not  be 
binding.  The  population  status  could  be 
a%ctsd  by  the  level  of  unquantified 
hunting  in  Russia,  and  lack  of 
enforcement.  Research,  monitoring,  and 
enforcement  would  continue  at  current 
levels  with  little  or  no  bilateral 
coordination.  In  Alaska,  habitat 
protection  would  rely  on  the  existing 
legal  authority  of  the  MMPA  and  other 
la^lation. 

The  ptefaired  alternative  (Alternative 
3)  of  the  draft  EA  describes  a  bilateral 
management  scenario  where  a 
govenunent-to-govemment  agreement 
establishes  the  guiding  framework  and 
ultimate  oversight  role  br  an  Alaaka- 
Chukotka  Native-to-Native  agreement  A 
harvest  system  would  be  estuliahed  by 
an  international  )oint  commission 
composed  of  one  Federal  and  one 
Native  representative  from  each 
cotmtry.  Harvest  levels  wou'd  be 
binding.  Joint  research  and 
management,  population  and  harvest 
monitoring,  enforcement,  and  habitat 
protection  would  be  the  primary 
elements  of  the  agreement  Alternative  3 
is  the  preferred  alternative  because  it 
provides  the  basis  for  a  comprahensive 
and  coordinated  conservation  program. 
The  agreement  would  provide  guidance 
for  the  Russian  and  American 
governments  and  Native  entities  to 
manage  the  shared  population  stock, 
and  it  would  suppcnt  Russian  efforts  to 
curb  threats  to  polar  bears  associated 
with  illegal,  unquantified  hunting  and 
lack  of  enforcement.  A  govemment-to- 
govenunent  bilateral  agreement  would 
also  ensure  closer  coordination  and 
involvement  in  management  decisions 
by  the  primary  users,  namely  the  Native 
peoples  of  Alaska  and  Chukotka. 

The  Service  requests  interested 
persons  to  submit  commants, 
information,  and  suggestions  concerning 
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these  actions.  Copies  of  the  draft  EA  and 
this  notice  will  be  distributed  to  persons 
who  have  expressed  a  prior  interest  in 
this  or  related  polar  b^  conservation 
issues.  Copies  are  available  upon 
request  at  the  location  under  the 
AOOnesaES  section.  As  identified  above 
in  the  DATES  Section,  the  Service  will 
also  conduct  two  public  meetings  to 
promote  discussion  of  the  draft  EA. 
Comments  and  materials  received  in 
response  to  this  action  will  be  available 
for  public  inspection  at  this  address 
during  normal  working  hours  of  8KX> 
a.m.  to  4:30  p.m.,  Monday  throu^ 
Friday. 

Discussioiu  regarding  development  of 
a  unified  management  approach 
between  Russia  and  the  United  States 
were  initiated  in  Sochi,  Russia  in 
October  1988,  at  the  International  Union 
for  Conservation  of  Nature  and  Natural 
Resources  (lUCN)  Polar  Bear  Specialists 
Group  Meeting.  Further  talks  occurred 
in  May  1990,  and  correapondence 
supporting  the  development  of  a 
biiatetttl  agreement  followed.  Between 
1992  and  1995,  protocols  of  agreement 
were  developed  between  the  natural 
resources  agencies  of  the  respective 
countries  and  the  Native  users  of  Alaska 
and  Chukotka.  During  this  period 
numerous  discussions  between  the 
Service  and  Native  representatives 
occurred  on  the  possible  development 
of  a  government-to-government 
conservation  agreement  and  a 
companion  Native-to-Native  agreement. 
These  agreements  would  be  consistent 
with  the  terms  of  the  1973  Agreement 
and  include  the  principles  of 
sustainable  yield,  support  for  research 
and  the  collection  of  biological 
information  and  local  knowledge,  and 
habitat  protection.  In  April  1994,  a 
"Protocol  of  Intentions  Between  the 
Indigenous  Peoples  of  Chukotka  and 
Ala^:a  on  the  Conservation,  Protection, 
Management,  and  Study  of  the  Bering 
and  dtiukchi  Seas  Shared  Polar  Bear 
Population"  was  signed.  In  the  United 
States  representatives  of  the  Service,  the 
Department  of  State,  the  Depaitraent  of 
the  hiterior,  the  Marine  Mammal 
Commission,  the  Alaska  Department  of 
Fish  and  Game,  the  North  Slope 
Borough,  the  Alaska  Nanuuq 
Commission,  and  the  Audubon  Sodaty 
have  met  several  times  to  discuss 
principles  for  a  draft  conservation 
agreement.  The  need  for  public  input 
and  review  led  to  the  development  of 
the  draft  EA  in  June  1996.  The  Service 
plans  to  submit  a  request  to  the 
Deportmmt  of  State  for  authority  to 
enter  into  formal  negotiations  with 
Russia,  pending  the  consideration  of 


public  comments  and  development  of  a 
final  EA. 

Dated:  July  16, 1996. 
Gary  Edwards, 

Assittaat  Dmctot^-FlMherim,  U.S.  flEsJi  and 
Wildlife  Service. 
(FR  Doc.  96-18367  Filed  7-tS-«e:  8:45  ami 
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Tomponry  Cloaure  of  Pubne  Land  le 
PubllcUae 

AOBtCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTtON:  Notice  of  closure  of  public  lands 
known  as  the  Roncho  Largo  Allotment 
#5119  to  public  uae. 

SUtMWRV:  Notice  is  hei^  given  in 
accordance  with  43  CFR  8364.1,  that  the 
Farmlngton  District,  Bureau  of  Land 
Management  (BLM)  is  closing  the  public 
land  known  as  the  Rancho  Largo 
Allotment,  No.  5119,  to  pubUc  use  (see 
legal  description  below)  to  provide  for 
public  safety  during  livestock 
impoundment  profxedings.  Only  the 
area  involved  in  the  impoundment  will 
be  closed  to  all  public  uses.  The  closure 
will  be  effective  throughout  the 
execution  of  the  impoundment 
proceedings,  with  the  time  and  date 
retained  for  safety  reasons. 

Legal  Daialplion  of  the  Kancfao  Lai^ 


NMPM 

T.  25  N.,  R  6  W., 

Sec.  1 ,  all  public  land  within  section: 

Sec.  11  all  public  land  within  sectiao; 

Sec.  12  all: 

Sec  13  all: 

Sec  14  all  public  land  within  section: 

Sec  19  all  public  land  within  section; 

Sec  20  all  public  land  within  section; 

Sec.  21  all  public  land  within  section; 

Sec  22  all  public  land  within  section; 

Sec.  23  all  public  land  wittiin  section; 

Sac.  24  all  public  land  mthin  section; 

Sec  25  all; 

Sec  26  all; 

Sec.  27  all  public  land  within  section; 

Sec  28  all  public  land  within  sectioa; 

Sec  29  all: 

Sec  30  all  public  land  within  section; 

Sec  31  all; 

Sec.  32  all  public  land  within  sectioa; 

Sec  33  all  public  land  within  sectioa; 

Sec  34  all  public  land  within  Bection; 

Sec  35  all  public  land  within  sectioa; 
T.  24  N.,  R.  6  W., 

Sac  1  all  public  land  within  section: 

Sec  3  all  public  land  within  tsctioii; 

Sec  4  all  public  land  within  Boction; 

Sec.  5  all  public  land  within  section; 

Sec  6  all  public  land  within  section; 

Sec  7  ail  public  land  within  sactioo;  > 


Sec.  8  all  public  land  within 

Sec  9  all  public  land  within 

Sac.  10  all  public  land  wilUn 

Sec  11  all: 

Sec  12  all  public  land  within  section; 

Sec  13  all  public  land  vrithin  aecticn; 

Sec  14  all  public  land  within  sectiao: 

Sec  IS  all  public  land  within  section; 

Sec  17  all  public  land  within  sectiao; 

Sac  16  all  public  land  within  aectiaa: 

Sec  19  all  public  land  williin  •sdiiia; 

Sac  20  all  public  land  within  isciiaai 

Sec  21  all; 

Sec  22  all  public  land  within  sectiao: 

Sac23aU.- 
•  Sec  24  all; 

Sac  25  all; 

Sac  26  all; 

Sec  27  all; 

Sec  28  all: 

Sec  29  all  public  land  within  aactiao: 

Sec  30  all  public  land  within  aedion; 

Sec  31  all; 

Sec  33  all; 

Sec  34  all: 

Sec  35  all  public  land  within  sactioii: 
T.  23  N.,  R.  6  W., 

SaclaU; 

Sec  3  all  public  land  within  sectton: 

Sec  4  all: 

Sec  5  all  public  land  within 

Sec  6  all  public  land  within 

Sec  7  all  public  land  within  sactioa; 

Sec  8  all  public  land  within 

Sac  9  all  puliUc  land  within  section: 

Sec  10  all; 

Sac  11  all: 

Sec12all: 

Sec  13  all: 

Sw:.  14  all: 

Sec  15  all  public  land  ¥rithin  section; 

Sec.  17  all  public  land  within  aectioD; 

Sec  21  all  public  land  vrlthin  section: 

Sec  23  all  public  land  within  section; 

Sec  23  all; 

Sec  24  all  public  land  vrithin  section: 

Sec  25  all  public  land  within  section. 
T.  25  N.,  R.  7  W., 

Sec  17  all  public  land  within  section; 

Sec.  18  all  public  land  vrithin  sactian: 

Sec  19  all; 

Sec  20  all  public  land  within  sectioa: 

Sec  21  all  public  land  within  section 

Sec  22  all  public  land  within  section; 

Sec  25  all  public  land  within  section; 

Sec.  26  all  public  land  within  section; 

Sec  27  all  public  land  within  section; 

Sec  28  all: 

Sac29aU; 

SecSOall; 

Sec  31  all: 

Sac  33  all; 

Sec  34  all: 

Sec  35  all 
T.  24  N.,  R.  7  W.. 

Sec  1  all  public  land  within 

Sec  3  all; 

Sec.  4  all; 

Sac  5  all: 

Sec  6  all; 

Sec  7  all  public  land  within  section; 

Sec  8  all; 

Sac  9  all; 

Sec  10  all; 

Sec  11  all: 

Sac  12  all  public  huid  within  secfioii: 
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Sec  13  all  public  land  ortthin  aectioD: 

Sac  14  all: 

SaclSall: 

Sacl7aU: 

Sac  18  all  public  Luid  within  lacikia: 

Sac  19  all  public  land  witbin  aactioii; 

SacZOall: 

Sac2lall: 

Sac  22  all: 

Sac  23  all  public  land  within  aectiao: 

Sac  24  all  public  land  within  aaetiaa; 

Sac  2S  all; 

Sac  26  all  public  land  within  aactiaB: 

Sac  27  all; 

Sac  28: 

Sac  29: 

Sac  30  all  public  land  within  nctUw; 

Sac  31  all  puhlic  land  within  aaclian; 

Sac  33  all  public  land  within  aaction; 

Sac  34  all  public  land  within 

Sac  35  all  puhlic  land  wittiin  aactioa. 

T.  23  N..  R.  7  W.. 
Sac  1  all: 

Sac  3  all  public  land  within  aaction: 
Sac  4  all  public  land  within  taction; 
Sac  s  all  public  land  vdthin  aacdon; 
Sac  «  all  public  land  within  taction: 
Sac  10  all  public  land  within  taction: 
Sac  11  all  public  land  within  aacbon: 
Sac  12  all  public  land  within  tactioD; 
Sac  13  all  puhlic  land  witliin  tacUoa: 
Sac  14  aU  pubUc  land  within  ■ 

T.  25  N..  R.  8  W., 
Sac  12  all  public  land  within  t 
Sac  13  all  public  land  within  aaction: 
Sac  23  all  public  land  withiii  taction: 
Sac  24  all  puhlic  land  within  taction: 
Sac  28  aU  public  land  within  taction: 
Sac  27  all  public  land  witUn  aaction: 
Sac  34  aU  public  land  witfafai  lectiaa; 
Sac  3S  all. 

T.  24  R.  iL  8  W., 
Saclalk 

Sac  3  all  public  land  within  aactioa: 
Sac  10  all  pufaUc  land  within  tactioo: 
Sac  11  all  public  land  widiin  taction: 
Sec  12  all  public  land  within  tectioa: 
Sec  13  all  public  land  within  taction; 
Sec  14  all  public  land  within  ■ 
SaclSall; 

Sac.  22  all  public  land  within  i 
Sec.  23  all  public  land  within  i 
Sac  24  all  public  land  within  a 
Sec  25  all  public  land  within  section. 

POn  RJRTMeR  IMOHMATKM  CONTACT;  Ray 
Sanchez,  Technical  Advisor,  BIM, 
Farmington  District  1235  La  Plata 
Hightray,  Farmington,  MM  87401 
Tabphone  (SOS)  599-8900. 
ajrPLBmnun  mfommtkm:  To 
prevent  disruption  of  the  impoundment 
proceedings  and  to  provide  6>r  the 
safety  of  the  public,  all  of  the  Rancfao 
Largo  Ailotment  (refer  to  legal 
description)  is  closed  to  all  public  uae 
during  the  execution  of  the 
impoundment.  The  closure  will  be 
e&ctive  throughout  the  o^^ecution  of  the 
impoimdment  proceedings,  with  the 
time  and  date  retained  for  safaty 


find  management  of  the  land,  nor  will 
the  closure  apply  to  those  persons  or 
groups  BLM  has  specifically  authorized 
to  go  onto  the  land  to  assist  him  with 
the  impoundment.  Any  person  who  fails 
to  comply  with  the  closure  may  be 
nibject  to  a  fine  not  to  exceed  $100,000 
and/or  imprisonment  not  to  exceed  12 
moDtfas. 

Dalsd:  July  IS,  lOSS. 
MikaPaal, 
District  MaaagK: 
(int  Doc  9S-183M  Filed  7-18-46: 8:45  ami 


(NV-oi»-i4afr-oi:  w-otti7) 
NoUoa  of  Rmltf  AcOon;  Nevada 

AOBCY:  Bureau  of  Land  Management, 

DOL 

action:  Direct  Sole  of  Public  Lands  in 

Esmoralda  County,  Nevada. 


:  The  following  described  land 
in  Piah  Lake  Valley,  Esmeralda  County, 
Nevada,  has  been  examined  and 
idantifiad  as  suitaUe  for  disposal  by 
diract  sale,  at  the  appioisad  fair  maikat 
value,  to  the  adjacont  landowners,  James 
Laland  and  Marlene  Wallace,  residents 
of  Pish  Lake  Valley.  The  sale  is 
authoriaad  oodar  Section  Z03  and 
Sectioa  209  of  the  Federal  Land  Policy 
and  Manogamant  Act  (FLPMA)  of 
October  21, 1978  (43  U.S.C  1713  and 
1719): 

" litlirfiililltii  Ninis 

T.  4  S.,  R.  36  B., 

Sac  9,  NWn'.iSWV.SVkSWVt. 

Coigipiiaing  120  acraa,  mora  or  leas. 

The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 


This  closure  will  not  apply  to  BLM 
peraonoel  involved  in  administration 


FOn  RJRTMBt  WrOnMATlON  CONTACT: 
Nicholas  Williams,  Realty  Specialist, 
Bureau  of  Land  Management,  Tobopah 
Field  Station,  P.O.  Box  911,  Building 
102  Military  Circle,  Toaopah,  NV, 
89049. 

WJPWrMrwTABY  IHKMWAT10N:  The  land 
has  been  identified  as  suitable  for 
disposal  by  the  Esmeralda/Southern 
Nye  Resotirce  Management  PlaiL  The 
land  is  not  needed  for  any  resource 
program  and  is  not  suitable  for 
management  by  the  Bureau  or  another- 
Federal  department  or  agency.  The 
Esmeralda  Board  of  County 
Commissimers  have  been  notified  of 
theproposal. 

The  locatable  and  salable  mineral  ^ 
estates  have  been  determined  to  have  no 
known  value.  Therefore,  the  mineral 
estate,  excluding  oil  and  gas,  will  be 
conveyed  simultaneously  with  the 


surface  estate  in  accordance  with 
Section  20g(b)(l)  of  Federal  Land  Policy 
and  Management  Act  of  1976. 
Acceptance  of  the  sale  ofliBr  will 
constitute  application  for  conveyance  of 
the  available  mineral  interests.  The  sale 
proponent  will  be  required  to  submit  a 
$50.00  nonrefundable  filing  fee  for 
conveyance  of  the  mineral  interests 
specified  above  with  the  purchase  price 
for  the  land.  Failure  to  submit  the 
nonisfimdable  fee  for  the  mineral  estate 
within  the  time  frame  specified  by  the 
authorized  officer  will  result  in 
cancellation  of  the  sale.  Upon 
publication  of  this  Notice  of  Realty 
Action  in  the  Federal  Snisler,  the 
lands  will  be  segregated  from  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leuing  laws  or  disposals 
pumant  to  SecUons  203  and  209  of 
FLTMA.  The  segregation  shall  terminate 
upon  issuance  of  a  patent  or  other 
document  of  canveyance,  upon 
publication  in  the  Fadonl  Kagialar  of  a 
termination  of  segregation,  or  270  days 
bom  date  of  this  publication,  which 
ever  occurs  first 

If  allowed,  the  entry  will  be  subfect  to 
the  following  third  party  rights: 
Excepting  and  Reserving  to  the  United 
States: 

1.  A  right-of-way  thereon  fat  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 
1980  (43  U.S.C  045). 

2.  Leasable  Minarals.  (43  CFR 
2430.S(a)). 

Subject  to: 

1.  Those  rights  for  powerllne 
purposes  granted  to  Valley  Electric 
Association,  its  successors  or  assigns,  by 
right-of-way  No.  NEV-051S79,  pursuant 
to  the  Act  of  October  21, 1978,  (43 
U.S.C  1701). 

2.  Those  rights  for  telephone  line 
purposes  granted  to  Nevada  Bell,  its 
successors  or  assigns,  by  right-of-way 
No.  N-35352,  pursuant  to  ue  Act  of 
October  21, 1976,  (43  U.S.C.  1701). 

3.  All  other  valid  existing  rights. 
For  a  period  of  45  days  btnn  the  date 

of  publication  in  the  Federal  Kagialer, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Battle  Mountain 
District,  50  Bastion  Way,  Box  1420, 
Battle  Mountain,  NV  89820.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  timely  filed  ob)ections,  diis 
realty  action  will  become  a  final 
determination  of  the  Deportment  of  the 
Interior. 
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Dated:  July  9, 1996. 
Gerald  M  Snlidl, 
District  Manager. 

IFR  Doc.  96-18317  Piled  7-18-46: 8:45  ami 
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Idaho:  FUng  Of  Plals  Of  Survay 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  e£Eective 
OHM  B.m.  July  11,1996. 

Tlie  plat  representing  the  survey  of  lot 
3  in  section  32,  T.  3  N.,  R.  3  E.,  Boise 
Meridian,  Idaho,  Group  No.  929,  was 
accepted,  July  11, 1996. 

This  survey  was  executed  to  meet 
certoin  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  deacribed  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureeu  of  Land  Management, 
3380  Americana  Terrace,  Boise,  Idaho, 
83706-2500. 

Dated:  hily  11. 1996. 
Duana  E.  Olta. 

Chief  Cadastral  Survtyor  far  Idaho. 
(FR  Doc  96-18308  Filed  7-18-96;  8:45  ami 


Mjnacala  ManaQacnanl  Sanrioa 

Outer  ConiiMntal  Shalf.  Cantral  Gull  of 
Uaxioo,  Oil  and  Om  Laaaa  Sate  157— 


agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACnoN:  Notice  to  extend  postsale 
evaluation  period  for  Central  Gulf  of 
Mexico  Lease  Sale  157. 

SUflMRY:  This  notice  extends  by  15 
working  days  to  Augtist  12, 1096,  the 
postsale  evaluation  period  for  the 
Central  Gulf  of  Mexico  I^ase  Sale  157. 
Because  of  the  unanticipated  and 
unprecedented  response  to  Sale  157, 
MMS  needs  this  extension  to  properly 
evaluate  the  bids  received  and  to  ensure 
the  receipt  of  hir  value. 
DATES:  The  postsale  evaluation  period 
ends  on  August  12, 1996. 
FOR  FUflTHED  MFOMMTMN  CONTACT: 
Dr.  Manhall  Rose,  Chief,  Economic 
Evaluation  Branch,  telephone  (703) 
787-1536. 

SUPPLBKNTAIIY  INFOiWATKM:  The  MMS 
published  the  lease  notice  for  Sale  157 
in  the  Federal  Kegisler  on  Ivlarch  25, 
1906  (61 FR 12078).  The  time  to  accept 
or  reject  bids  is  established  under  the 
regulations  at  30  CFR  256.47.  Normally, 


the  authorized  officer  must  accept  or 
reject  the  high  bids  within  90  days  after 
the  bid  opening.  Any  bid  not  accepted 
within  that  period  is  deemed  rejected. 
This  regulation  was  recently  amended 
to  allow  the  authorized  officer  authority 
to  extend  the  time  period  for  15  working 
days  or  longer  when  dicumstances 
warrant  (61  FR  34730,  dated  July  3, 
1996).  In  amending  the  rule,  we  noted 
that  recent  examples  include  fioods  and 
furloughs;  but  specifically  stated  that 
other  circumstances,  such  as  an 
excessive  unanticipated  workload, 
might  arise  which  could  warrant  the 
need  for  a  Icmger  time  for  bid 
evaluation. 

In  the  Central  Gulf  of  Mexico  Sale 
157,  held  April  24, 1996,  we  received 
1,381  bids  on  924  tracts.  632  of  which 
passed  to  Phase  2  for  detailed  reviews. 
This  unprecedented  response  by 
industry  in  Sale  157  resulted  from  the 
enactment  of  the  Outer  Continental 
Shelf  Deep  Water  Royalty  Relief  Act 
(Pub.  L.  104-58)  and  other  foctors,  such 
as  higher  natural  gas  and  oil  prices. 
Consequently,  MMS  is  unable  to 
conduct  and  complete  the  entire  bid 
review  process  within  the  90  days,  i.e., 
by  )uly  22, 1996.  Without  an  extension 
before  the  90  days  expire  for  Sale  157, 
dozens  of  high  bids  received  on  tracts 
offered  in  this  sale  might  be  rejected 
because  of  our  inability  to  complete  the 
statutorily  mandated  review  for  fair 
market  value.  The  alternative  of 
rejecting  high  bids  not  evaluated 
because  of  insufficient  time  does  not 
serve  the  overall  best  interest  of  the 
companies  or  the  Government. 
Therefore,  we  find  an  extension  to 
assure  that  adequate  time  is  available  to 
give  all  high  bids  a  full  and  appropriate 
review,  to  ensure  the  receipt  of  fair 
market  value,  and  ultimately  to  increase 
natural  gas  and  oil  supplies  is  warranted 
and  in  the  public  interest.  The  MMS 
will  complete  evaluating  all  the  bids 
received  in  this  sale  by  August  22, 1M6. 

Dated:  July  16, 1996. 
ChritCOyiiee. 

RegioiM/  Director.  Gulf  of  Mexico  OCS  Region. 
[FR  Doc  96-18419  Filed  7-18-96;  8:45  ami 


originally  scheduled  to  sad  on  Jtdy  23, 
1096.  In  defarescs  to  public  inlarest 
expressed  to  date,  the  National  Park 
S«vice  is  extraiding  the  cammeiit 
period  for  the  DBS  for  45  more  days. 
Written  comments  and  suggestions  now 
must  be  reosived  no  later  than 
September  9, 1996.  Comments  oi/and 
requests  far  copies  of  the  DEIS  should 
be  addressed  to  the  Superintendent, 
Channel  Islands  National  Park,  1901 
Spinnaker  Drive,  Ventura.  CA  93001. 
fUUUC  mema:  To  fociUtate  public 
review  and  comment  raoaidiiig  the 
DEIS,  a  public  meeting  has  been 
scheduled  for  Wednesday,  August  21, 
1996.  This  public  meeting  urill  be  held 
at  the  Santa  Barbara  Museum  of  Natural 
History,  begiiming  at  9  a. in.  In  addition 
to  oral  comments,  written  responses  to 
the  DEIS  may  also  be  submitted  at  the 
meeting.  Additional  information  may  be 
obtaioad  by  phoning  the  park  at  (805) 
6S8-S700. 

Dated:  July  11,1996. 
SISBky  T.  A&right. 
Field  Director,  Pacific  West  Area. 
IFR  Doc.  96-18364  Filed  7-18-96: 8:45  am] 


National  Parti  Sarvica 

Channal  laianda  Nationai  Parte  Santa 
Roaa  Wand  Draft  EnvlraninanttI 
Impact  Statamant/Raaoufcaa 
Managamant  Plan;  Nodoa  ol  Extndad 
ConviMnt  Parted 

EXrawON  FOR  COMMerrs:  The  comment 
period  for  the  Santa  Rosa  Island  Draft 
Enviraiunental  Impact  Statementy 
Resources  Management  Plan  (DEIS)  was 


Claalapood  Cava  DavalopRiant  Cuncapl 
Plan/EnvlFomnant  Impact  Statemantt 
Cralar  Laka  National  Partt.  Oragon 

AOCNCY:  National  Paik  Service,  Interior. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environment  Impact  Statement 

OUMMARY:  Due  to  water  levels  dropping 
in  Crater  Lake,  in  June  1992.  the 
National  Park  Service  began  studies  for 
the  redesign  of  boat  docUng  fadlities  at 
the  base  of  the  Cleetwood  Cove  trail. 
The  studies  included  the  possibility  of 
repair  and/or  replacement  of  facilities  at 
the  trail  head,  and  the  replacement  of 
old  and  deoaying  retaining  walls  along 
the  trail.  As  the  studies  progressed,  it 
became  clear  that  the  project  had 
potential  for  significant  environmental 
impacts  so  a  decision  was  made  to 
prepare  an  Environmental  Impact 
Statement  (EISJ  to  analyze  the  variotis 
alternatives. 

Scoping  is  the  term  given  to  the 
process  by  which  the  scope  of  issues  to 
he  addressed  in  the  EIS  is  identified. 
Representatives  of  Federal,  State  and 
load  agencies,  American  Indian  tribes, 
private  oiganizations  and  individuals 
frtim  the  general  public  who  may  be 
interested  in  or  affected  by  the  proposed 
EIS  are  invited  to  participate  in  the 
scoping  process  by  responding  to  this 
Notice  with  written  comments.  In 
addition,  a  letter  seeking  ideas  on  issues 
involved  with  this  project  will  be 
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distributad  to  potantiaJ  inlare«Ud 
parties.  Infoimation  gained  will  be  uaed 
in  tliB  plan/EIS.  No  public  scoping 
meetings  will  be  held.  All  commenta 
received  will  become  pajt  of  the  public 
record  and  copies  of  comments, 
including  names,  addresses  and 
telephone  numbers  provided  by 
tespondenls.  may  be  released  for  public 
inspection. 

The  EIS  and  accompanying  plan 
options  will  guide  the  managamant  of 
the  Cleetwood  Cove  parking  area,  trail 
and  dock  area,  and  will  describe  a  range 
of  alternatives  formulated  to  addiresa 
major  issues  relating  to  visitor  use  and 
resource  management  and  protection.  A 
"no  action"  alternative  will  be  included; 
other  likely  alternatives  could  include 
ones  with  an  emphasis  on  recreation,  a 
natural  and  cultural  resources  emphasis 
andyor  some  balanced  combination  of 
use  and  resource  preservation.  The 
environmental  impacts  associated  with 
each  alternative  will  be  analyzed. 

The  draft  EIS  is  expected  to  be 
available  for  public  review  by  the  Ul  of 
1996;  the  Bnal  EIS  and  Record  of 
Decision  are  expected  to  be  completed 
approxiznately  six  months  later. 

The  responsible  ofBdal  is  Stanley  T. 
Albright,  Field  Director.  Pacific  Wert 
Arae.  National  Park  Service. 
CMTIK  Written  comments  about  the 
scope  of  issues  and  alternatives  to  be 
analyzed  in  the  EIS  should  be  received 
no  later  than  August  23. 1996. 
AOOflEnei;  Written  comments 
conceniing  the  plan/QS  should  be  sent 
to:  Superintendent,  Crater  Lake  National 
Park.  P.O.  Box  7.  Crater  Lake.  OR 
976<M-0007. 

FOR  FURTHER  »rORMAT10N  CONTACT: 
Superintendent,  Crater  Lake  National 
Park,  at  the  above  address  or  at 
telephone  number  (541)  594-2211. 

Dalsd:  July  9, 1996. 
WUIiaa  C  WalUfS, 

Depaty  Field  Dinxtor,  Padfic  Wett  Ana, 
National  ftjric  Service. 
(PR  Doc.  9fr-18366  Piled  7-18-96;  a:45.«inj 


Note*  ofAvaUaWltty  of  Firal  Qanarai 
MaragMiMnt  PImi  and  RnAl 
EnvlrofWMfitil  Impset  SMMMnt  for 
Hagarman  FomH  Bads  National 
Monumant,  Ooodhtg  and  IVntai  FaHa 
CounUaa,  Idaho 

SUMMARY:  Pursuant  to  section  102  (2)(C) 
of  the  National  Enviroimiental  Policy 
Act  of  1969  (Public  Law  91-190,  as 
amended),  the  National  Park  Service 
(NPS),  Department  of  the  Interior,  has 
prepared  a  Final  General  Management 
Plan  and  Final  Environmental  Impact 


Statement  (GMP/EIS)  that  describee  and 
analyzes  a  proposal  and  two  alternatives 
for  the  future  management,  use,  and 
development  of  Hagenoan  Fosail  Beds 
National  Monument. 

The  Draft  General  Management  Plan/ 
Enviroiunental  impact  Statement  for 
Hagerman  Fossil  Beds  National 
Manument  was  releaaed  for  public 
review  on  November  17, 1995  (60  FR 
222,  p.  57718:  60  FR  229,  p.  61270).  The 
public  review  period  was  extended  to 
113  days,  ending  March  8, 1996  (61  FR 
25,  p.  4483;  61  FR  42,  p.  8061).  A  loUl 
of  63  letters  of  comment  were  received 
during  the  review  period,  and  a  total  of 
60  people  participated  in  public 
meetings  in  Hagerman,  Twin  Falls,  and 
Boise,  Idaho. 

Because  of  the  nature  of  the 
comments  received  on  the  Draft  CMP/ 
EIS,  the  Final  GMP/FEIS  was  prepared 
in  an  abbreviated  fonnat  pursuant  to  the 
Code  of  Federal  Regulations.  Titie  40, 
Part  1503.4.  To  substantially  reduce 
printing  costs,  the  fiill  text  of  the  draft 
document  has  not  been  reprinted,  and 
the  Final  CMP/EIS  must  l>e  used  as  a 
companion  document  with  the  draft. 
The  Final  GMP/EIS  responds  to  public 
comments  and  includes  copies  of  the 
comment  letters,  clarifying  text  changes 
in  response  to  the  public  comments,  and 
bctual  corrections.  Changes  made  in  the 
Final  GMP/EIS  (a)  clarify  important 
points  regarding  hunting,  road  and  trail 
access,  and  other  issues,  and  (b)  delete 
services  or  bciliUes  £rom  the  proposed 
action  that  can  be  accomplished  through 
partnerships  or  the  private  sector  and 
therefore  will  not  require  federal  funds, 
further  reducing  costs. 

Based  upon  the  analysis  contained  in 
the  Draft  GMP/EIS.  and  taking  into 
account  all  the  comments  received 
during  the  public  review,  alternative  2 
remains  the  proposed  action.  As 
described  in  the  Draft  GMP/EIS  and 
mq^ed  somewhat  in  the  Final  CMP/ 
EIsTaltemetive  2  along  with  statements 
of  the  purpose  and  significance  of  the 
monument,  management  obfectives, 
desired  future  conditions,  management 
zoning,  and  interpretive  themes 
constitutes  the  proposed  General 
Management  Plan  for  the  monument 
Alternative  2  would  provide  a  plan  for 
comprehensively  meeting  the 
monument's  legislative  mandate  to 
provide  a  center  for  paleontological 
research  and  education,  including  the 
construction  of  a  fully  ftinctional 
research  center  and  museum.  The 
National  Park  Service  would  perform 
professional  research,  educational,  and 
resource  management  functions  as  peera 
and  partnera  with  various  persons, 
institutions,  and  organizations  that 


would  help  to  staff,  fund,  equJp,  and 
implement  these  functions. 

Two  other  alternatives  were  examined 
in  detail.  The  no-action  alternative 
would  continue  the  present  course  of 
action  with  only  minor  changes  from 
existing  conditions.  It  would  provide 
only  for  basic  resource  stewardship  and 
limited  interpretation  functions  and 
would  not  meet  the  monument's 
legislative  mandate.  In  alternative  1.  the 
present  course  of  action  would  change 
only  aa  much  as  necsasary  to  meet  the 
minimum  requirements  of  the 
monument's  legislative  mandate.  A 
research  center  and  museum  would  be 
built  and  operated  at  a  basic  level,  but 
most  research  and  education  hmctions 
would  depend  on  non-NPS  sources. 

Major  impact  topics  assessed  for  the 
proposed  action  and  the  alternatives 
include  natural  and  cultural  resources 
(including  paleontological  resources), 
the  socioeconomic  environn>ent, 
facilities  and  infrastructure,  access, 
visitor  experience.  National  Park 
Service  programs,  and  cumulative 
effects. 

8UPPLEMBITARY  MFOfMAlXM:  The  no- 
action  period  on  this  Final  GMP/EIS 
will  extend  for  30  days  bom  the  date  the 
notice  of  availability  is  published  by  the 
Enviroimiental  Protection  Agency  in  the 
Federal  Regiater.  After  the  30-day 
period,  a  Record  of  Decision  is  expected 
to  be  signed  by  NPS  representatives. 
The  responsible  officiSLls  are  Pacific 
West  Area  Field  Director  Stanley 
Albright.  Deputy  Field  Director  William 
Waltera,  and  Superintendent  Neil  King. 
For  copies  of  the  Final  GMP/EIS  or  for 
further  information,  please  contact: 
Superintendent.  Hagerman  Fossil  Beds 
National  Monument,  P.O.  Box  570,  221 
N.  Stale  Street,  Hagerman,  Idaho  83332; 
telephone  (208)  837-4793.  Copies  will 
also  be  available  at:  Office  of  Public 
Afhirs.  National  Park  Service,  1849  C 
Street  NW.,  Washington,  DC;  at  National 
Park  Service.  Columbia-Cascades 
System  Support  Office.  909  First  Ave.. 
Seattle,  WA;  and  at  public  libraries  in 
the  Hagerman  area. 

Dated:  July  11,1996. 
WiUiaaC  Waken, 

Deputy  Field  Dinctor,  Pacific  Watt  Area. 
National  Park  Service. 
(FR  Doc.  96-18365  Filed  7-11^-96: 8:46  am) 
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Buraau  of  Raclamatlon 

Propoaad  tong-Tarm  Watar  Sarvica 
OonlTact  Ranawali  Frandinnn- 
Camtiridoaand  Boatwiek  DMakma; 
Ptd^Sloan  IMaaourl  Basin  Program; 
Mabiaalia  and  Kanaaa 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTMN:  Aimouncement  of  schedule  for 

public  information/scoping  meetings. 

SUMMARY:  Pursuant  to  $  102(2)(C)  of  the 
National  Enviroiunental  Policy  Act 
(NEPA)  of  1969,  as  amended,  the  Bureau 
of  Reclamation  (Reclamation)  will 
prepare  a  draft  environmental  impact 
statement  (EIS)  on  the  proposed  renewal 
of  long-term  water  service  contracts  for 
the  Frenchman-Cambridge,  Frenchman 
Valley,  Bostwick  Irrigation  District  in 
Nebraska,  and  Kansas  Bostwick  No.  2 
irrigation  districts  in  the  Republican 
River  basin  (Basin)  in  Nebraska  and 
Kansas.  Existing  water  service  contracts 
begin  to  expire  in  December  of  19^. 

Reclamation  published  a  notice  of 
intent  to  prepare  an  EIS  and  a  schedule 
for  public  information/scoping  meetings 
in  the  Federal  Register  on  February  29, 
1996.  The  public  information/scopuig 
meetings  were  postponed  in  a  notice 
published  in  the  Federal  Register  on 
March  13, 1096.  This  notice  reschedules 
thepoetponed  meetings. 

The  purpose  of  the  Federal  action  is 
to  provide  for  the  continued  beneficial 
use  of  Federally  developed  water  within 
the  Basin.  Reclamation  is  proposing  to 
renew  long-term  water  service  c(Hitracts 
for  the  four  irrigation  districts  in 
accordance  with  current  law  and  policy 
while  examining  all  reasonable 
alternatives  to  balance  contemporary 
surfoce  water  needs  within  the  Basin. 

Reclamation  has  scheduled  a  series  of 
public  information/scoping  meetings  in 
connection  with  the  development  of  the 
draft  EIS.  These  meetings  will  be  held 
in  an  open  house  format  and  will  inform 
the  public  of  the  status  of  contract 
renewal,  allow  for  public  comment  on 
the  preliminary  management  scenarios 
being  evaluated  in  the  Resource 
Management  Assessment  (RMA) 
process,  inform  the  public  of  significant 
issues  identified  to  date,  identify 
additional  significant  issues  that  should 
be  analyzed  in  the  draft  EIS,  and 
identify  issues  related  to  environmental 
justice  or  Indian  trust  assets.  A  draft  EIS 
is  expected  to  be  completed  and 
available  for  review  and  comment  early 
in  1997.  Supplementary  information 
regarding  this  action  can  be  reviewed  in 
the  February  29, 1996  Federal  Register. 
IMTES:  The  schedule  for  the  public 
informatioo/sooping  meetings  is: 


August  19,  6:30-9:30  p.m.,  McCook,  NE, 

Fairgrounds  Community  Building  . 
August  20,  6:30-9:30  p.m..  Alma,  NE, 

Alma  Fire  Hall  &  Community  Center 
August  21,  6:30-9:30  p.m.,  Superior, 

NE,  Vestey  Center 
August  22. 6:30-9:30  pjn..  Belleville, 

KS.  Sacred  Heart  Center 
August  23. 12:30-3:30  p.m..  Manhattan. 

KS,  Pottorf  Hall  in  Qco  Park. 
FOR  FUBTMER INFOHHATKM:  Anyone 
interested  in  additional  information 
concerning  the  environmental 
compliance  or  water  service  contract 
renewal  processes,  having  suggestions 
legaiding  significant  environmental 
issues,  or  having  input  about  concerns 
or  issues  related  to  environmental 
justice  or  Indian  trust  assets  should 
contact  Ms.  Judy  O'Sullivan,  Public 
Involvement  Specialist,  Bureau  of 
Reclamation,  Nebraska-Kansas  Area 
Office,  Post  Office  Box  1607,  Grand 
Island,  Nebraska  68802-1607; 
Telephone:  (308)  389-4553. 

Dated:  July  IS,  1996. 
KolMrt  J.  GyUsabecg, 
Area  Manager. 

IFR  Doc  98-18344  Filed  7-18-96: 8:45  am) 
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INTERNATIONAL  DEVELOPMBU 
COOPERA-nON  AGENCY 

Ovarsaas  Private  In  vaatmant 
CofponrtkNi 

Submlsalon  tor  0MB  Ravtaw; 
Convnant Requaat 

AOBICY:  Overseas  Private  Investment 

CorpdraUon,  IDCA. 

action:  Request  for  comments. 

SUMURY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Registar 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Kegialer 
Notice  on  this  information  collection 
request  on  May  14, 1996,  in  61  FR 
24329,  at  whidi  time  a  60-day  comment 
period  was  announced.  This  comment 
period  ended  on  July  15,  1996.  No 
comments  were  received  in  response  to 
this  Notice.  This  informatron  collection 
submission  has  now  been  submitted  to 
OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 


reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology. 

The  projXMed  form  under  review  is 
summarized  below. 
OATCS:  Comments  must  be  lecaived  on 
ot  before  August  19, 1996. 

AIX)flES8ES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  hom  the  Agency  - 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer. 

FOR  FURTHER  tNTOOMATION  CONTACT 
OPIC  Agency  Submitting  Officer:  Lena 
Paulsen.  Manager,  Information  Center, 
Oversees  Private  Investment 
Corporation,  1100  New  York  Avenue, 
N.W..  Washington,  D.C.  20527;  202/ 
336-8565. 

OMB  Reviewer:  Victoria  Waasmer, 
Office  of  Information  and  Regulatory 
A&in,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Docket  Library.  Room  10102,  725  17th 
Street,  N.W.,  Washington,  D.C  20503, 
202/395-5871. 
8UMMRY  OF  FORM  UNOBt  REVCW: 

Type  of  Request:  Revised  form. 

Title:  Application  for  Political  Risk 
Investment  Insurance. 

Form  Number  OPIC-S2. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Business  or 
other  institutions  (except  hmu): 
individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  dtizens  investing 
overseas. 

Reporting  Hours:  5  houre  per  project. 

Number  of  Responses:  160  par  year. 

Federal  Cost:  $3,200  j)er  year. 

Authority  for  Information  Collection: 
Sections  231,  234(a),  239(d),  and  240A 
of  the  Foreign  Assistance  Act  of  1961, 
as  amended. 

Abstract  (Needs  and  Uses):  The 
application  is  the  princi]3al  document 
used  by  OPIC  to  determine  the 
investor's  and  project's  eligibihty,  assess 
the  environmental  impact  and 
developmental  effects  of  the  project, 
meesure  the  economic  effects  for  the 
United  States  and  the  host  countiy 
economy,  and  collect  information  for 
imderwriting  analysis. 

Dated:  July  16. 1996.  . 
JaaesR.Oflatt, 

Assittant  General  Counsel,  Departtaeat  of 
Legal  Affairs. 
(FR  Doc  K-18412  FUsd  7-18-96;  S:4S  ami 
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OB>AimiENT  Of  JUSTICE 
Offlee  of  JuvanOe  Juatloe  and 

RM 1121-ZA41 

Fl«c1  Yy  19»6  DOcmBonaqf 
Compflotlw  PioQfMii  AnnounoOTMnts 
«id  AppHeMfcm  Kit 

Afi0«CY:  United  States  Depattmant  of 
Jiutice,  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
ACTION:  Announcement  of  Fiscal  Year 
1996  Competitive  Progranis  and 
Application  Kit 


ARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  has 
released  its  Fiscal  Year  1996 
Diacretionaiy  Competitive  Prognm 
Anno«iiioaments  and  Application  Kit 
with  funding  opportunities  to  address 
violence  by  and  against  juveniles  and  to 
support  intervention  efforts  for  at-risk 
youth.  The  Application  Kit  focuses  on 
three  major  new  program  areas: 
community  assessment  canters, 
partnerships  to  reduce  juvenile  gun 
violence,  and  improving  community 
approaches  to  child  abuse  and  neglect. 
OJJDP  also  will  hmd  svaluatians  of 
these  programs.  In  addition,  training 
and  technical  assistance  funds  will  be 
awarded  in  the  areas  of  disproportionate 
minority  confinement.  Native  American 
and  Alaskan  Native  communities,  and 
gsndai^pecific  services  for  female 
Juvenile  ofhndws.  OJJDP  is  also 
aolidling  proposals  on  juvenile 
mentoring  programs  and  an  evaluation 
of  OJJDP's  mentoring  efforts  to  date. 
Finally,  OJJDP  is  supporting  a  program 
of  field-initiated  le^aicfa  and 
evaluation. 

OAia:  The  following  represents  the 
deediine  dates  of  the  Application  Kit  for 
the  OJJDP  Fiscal  Year  1996  Competitive 


(1)  Community  Assessment  Centers: 
Planning  for  the  Future — August  21, 
1996; 

(2)  Community  Assessment  Centers: 
Enhancing  the  Concept — ^August  21, 

(3J  Evahiatiog  Community 
Assessment  Centers — September  3, 
1996; 

(4)  Community  Assessment  Center 
Training  and  Technical  Assistance — 
September  3, 1996: 

(5)  Partnerships  To  Reduce  Juvenile 
Gun  Violence — August  21 .  1996; 

(6)  Evaluation  of  the  Partnerships  To 
Reduce  Gun  Violence — August  21. 1996; 

(7)  Safe  Kids/Safe  Streets  (Community 
Approaches  To  Reducing  Abuse  and 


Neglect  and  Preventing  Delinquency — 
September  9, 1996: 

(8)  Evahiation  of  the  Safe  Kids/Safs 
Streets  Program — September  9, 1996: 

(9)  Technical  Assistance  to  Native 
American  Tribes  and  Alaskan  Native 
Communities — August  16, 1996: 

(10)  Training  and  Technical 
Assistance  Program  To  Promote  Gender^ 
Specific  Program  for  Female  Juvenile 
Offenders  and  At-Riak  Girls — August  16, 

[11]  Field-bitiated  Research  and 
Evaluation  Program — ^August  21. 1996; 

(12)  Training  and  Technical 
Assistance  for  National  Innovations  To 
Reduce  Disproportionate  Minority 
Confinement  (The  Deborah  Ann 
Wysinger  Memorial  Program) — ^August 
26,  1996; 

(13)  Juvenile  Mentoring  Program 
(JUMP)— September  20, 1996;  and 

(14)  Evaluation  of  the  Juvenile 
Mentoring  Program — September  20, 
1996. 


U  The  Application  Kit  is 
available  bee  from  the  Juvenile  Justice 
Clearinghouse  by  e-mail  request  to: 
askncjr*0n(^rs.org  or  by  writing  to  P.O. 
Box  8000,  Rockville,  Maryland  20849  or 
by  calling  1-800-638-8736.  The 
Application  Kit  is  also  available 
electranically  via  the  Inlamet  and  Fax- 
on-Demand. Consult  OJJDP's  World 
Wide  Web  Homepage.  Highlights 
section,  at  http'7/www. ncjrs.org/ 
ojjhome.htm.  For  copies  via  Fax-on- 
Demand,  call  1-800-638-8736  and 
select  option  1  for  automated  ordering 
services  and  select  opHoo  2  for  Fax-on- 
Demand  instructions  and  a  list  of 
available  titles.  Completed  Application 
Kits  should  be  addressed  to  the  Juvenile 
Justice  Clearinghouse,  P.O.  Box  6000, 
Rockville,  Maryland  20849. 

FOM  RJRTHBt  MFOfaMllON  OONTACT:  Ms. 

Cheryll  Bissell,  Manager,  The  Juvenile 
Justice  Clearinghouse,  P.O.  Box  6000, 
Rockville,  Maryland  20849;  1-800-638- 
8736. 


The 

^plication  Kit  is  organized  into  two 
major  sections.  The  first  section 
provides  application  and  administrative 
requirements.  The  second  major  section 
contains  competitive  discretionary 
program  announcements.  Appendices 
include  instructions  and  application 
forms.  State  contacts,  peer  review 
guidelines,  excerpts  from  the  Catalog  of 
Federal  Domestic  Assistance  and  extra 
blank  forms.  The  Application  Kit  is 


broken  out  by  histructioas,  individual 

solicitations,  and  forms. 

ShayBikUk. 

Administwtor,  Office  ofjwmntie  fuatkx,  and 

Delinqueticy  Pmmtion. 

IFR  Doc.  96-18374  Filed  7-18-96;  8:45  ami 


OEPARTMSIT  OF  LABOA 

BwMu  of  Litior  StadsOca 

Propoaad  CoNacdona;  Convnanl 
naciiMai;  pmbcv 

•UMMARV:  The  Department  of  Labor,  as 
part  of  its  continijng  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-claarance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA9S)  |44  U.S.C  3506(c)(2){A)l.  This 
program  helps  to  ensure  that  requeated 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  Impact  of  collection 
requirements  on  reapoadants  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  "Cognitive  and 
Psychological  Research."  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
individual  listed  below  in  the  addressee 
section  of  this  notice. 
CMTFS:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  17, 1996.  BLS  is  particularly 
interested  in  conunents  which  help  the 
agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fonctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  me  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  ' 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  tiirough  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
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other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

AOOWMU:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue  N.E.,  Washington,  D.C.  20212. 
Ms  Kurz  can  be  reached  on  202 — 606- 
7628  (this  is  not  a  toll  bee  number). 

aupPtEMBiTARr  MFomunoN: 
I.  Background 

The  Bureau  of  Labor  Statistics' 
Behavioral  Science  Research  Laboratory 
(BSSRL)  conducts  cognitive 
psychological  cesearch  in  design  and 
execution  of  the  data  collection  process 
in  order  to  improve  the  quality  of  data 
collected  by  the  Bureau.  BSRL  conducts 
research  aimed  at  improving  data 
collection  quality  by  assessing 
questionnaire  and  form  management 
and  administration,  as  well  as  issues 
which  relate  to  interviewer  training  and 
interaction  with  respondents  in  the 
interview  process.  BSRL  staff  work 
closely  with  the  economists  and/or 
program  spedalists  responsible  for 
defining  the  concepts  to  be  measured  by 
the  Bureau's  collection  programs. 
Questioimaire  and  forms  are  used  in  the 
Bureau's  surveys. 

Questionnaires  specify  the  preferred 
wording  of  the  questions  to  be  asked, 
whereas  forms  specify  the  data  items  to 
be  collected.  Each  possesses  distinctive 
problems,  which  in  many  cases  can  be 
related  to  respondent  characteristics, 
survey  content,  or  format  of 
administration.  Such  problems  impede 
the  effectiveness  of  puticular  surveys 
and  the  mission  of  the  Bureau  in 
general. 

n.  Cmrml  AcUaas 

The  purpose  of  this  request  for 
clearance  for  cognitive  and 
psychological  research  and 
development  activities  by  the  BSRL  is  to 
enhance  the  quality  of  the  Bureau's  data 
collection  procedures  and  overall  data 
management.  The  basic  goal  of  the  BSRL 
is  to  improve  through  interdisciplinary 
research  the  quality  of  the  data  collected 
and  publiahed  by  the  BL,S.  BLS  is 
committed  to  producing  the  most 
accurate  and  complete  dials  within  the 
highest  quality  assurance  guidelines. 
With  this  in  mind,  the  BSRL  was 
created  to  aid  in  the  effort  of  not  only 
maintaining,  duty  also  improving  the 
quality  of  the  data  collection  process. 

Type  of  Review.  Revision  of  a 
currently  approved  collection. 

Agency.  Bureau  of  Labor  Statistics. 

Title:  Cognitive  and  Psychological 
Research. 


OMB  Number.  1220-0141. 

Affected  Public  Individuals  or 
households. 

Total  Respondents:  3000. 

Frequency.  One-time. 

Total  Responses:  3000. 

Average  Time  Per  Response:  1  Hour. 

Estimated  Total  Burden  Hours:  3000 
Houn. 

Totof  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Coirunents  submitted  in  response  to 
this  notice  will  be  stmmiarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  pubUc  record. 

Signed  at  Washington,  D.C,  tliis  Ittfa  day 
ofltily,  1996. 
FMarT-Spolaiich, 

Chief,  Division  of  Management  Sytteau, 

Burvau  of  Labor  Statistics. 

IFR  Doc  96-18340  Filed  7-18-96;  8:45  am) 


Propoaad  Oollecttoii;  Comnmit 
Raquaat;  Nodoa 


r:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  |44  U.S.C.  3506(c)(2)(A)|.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed  new 
collection  of  the  "Movers  Survey"  as  a 
supplement  to  the  Current  Population 
Survey  (CPS). 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  17, 1996. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  conunmts 
which: 

•  Evaluate  whether  the  proposed 
collection  of  infiormation  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

AOORCM:  Send  comments  to  Karin  C. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems.  Bureau  of  Labor 
Statistics.  Room  3255,  2  Massachusetts 
Avenue  N.E.,  Washington  D.C.  20212. 
Ms.  Kurz  can  be  reached  on  202—606- 
7628  (this  is  not  a  toll  bee  number^. 

aupptnoiTAWT  affOMMTiON: 

LBackgRMmd 

The  National  Commission  on 
Employment  end  Unemployment 
Statistics,  better  known  as  the  Levitan 
Conunission,  recommended  a  variety  of 
changes  to  the  Current  Population 
Survey  (CPS)  in  its  1979  report.  For  the 
most  part,  these  recommendations  have 
been  incorporated  into  the  CPS,  most 
notably  in  the  complete  revision  to  the 
survey  implemented  in  January  1994. 

In  one  area,  a  recottunendation  of  the 
Levitan  Commission  has  not  been 
implemented.  "Cross  Qows"  data  show 
the  number  of  people  making  transitions 
from  one  labor  fores  state  (employed, 
unemployed,  not  in  the  labor  force)  to 
another  bom  month  to  month.  The 
Commission  recotrunended  that 
improvements  be  made  to  increase  the 
usefulness  of  the  CPS  as  a  longitudinal 
data  set,  including  improvements  to  the 
gross  flows  data  so  they  can  be 
published  on  a  monthly  basis.  Because 
only  a  subset  of  CPS  data  was  matchable 
from  month  to  month,  the  month-to- 
month  rhangHs  in  the  stocks  of  people 
in  each  labor  force  state  did  not  match 
the  sum  of  the  flows  into  and  out  of 
each  state.  While  the  new  survey's 
improved  ability  to  matcJi  respondents 
between  months  reduced  problems  in 
the  gross  flows  data,  there  are  still 
problems  which  prevent  monthly 
publication.  In  particular,  respondents 
who  move  out  of  CPS  housing  units  are 
not  followed  in  CPS  at  present  and  are 
excluded  from  the  gross  flows  estimates. 
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decaura  moving  is  oft«n  associated 
with  a  change  in  labor  force  status, 
inovi>rs  may  be  an  important  source  of 
discrepancies  between  the  stock  and  the 
flows  data.  The  proposed  movera  survey 
will  improve  the  ability  of  BLS  to 
understand  and  use  C3>S  flows  data. 

n.  Cmreal  Actions 

The  CPS  has  been  the  principal 
source  of  the  ofHcial  Covemment 
statistics  on  employment  and 
unemployment  for  over  50  years.  The 
labor  force  information  gathered 
through  the  survey  is  of  paramount 
importance  in  keeping  track  of  the 
econonuc  health  of  the  Nation.  The  CPS 
data  are  used  monthly,  in  con|unction 
with  data  &om  other  souioes,  to  analyze 
the  extent  to  which  the  various 
components  of  the  United  Stales 
population  are  participating  in  the 
economic  life  of  the  Nation  and  with 
what  success.  At  present,  CPS  gnws 
flows  data  are  not  included  in  these 
uses.  Data  from  the  movers  survey  will 
be  tabulated  to  examine  the  labor  force 
characteristics  of  movers  and  their 
impact  on  groes  Qows  estimates.  Results 
wiU  be  used  to  develop  adjustment 
factors  for  the  flows  data.  They  also  will 
improve  understanding  of  seasonal 
variations  in  the  gross  flows  data. 

Type  of  Review:  New  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  CPS  Movers  Survey. 

OMB  Number.  None. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  80a 

Frequency:  Monthly. 

Totoy  Aesponses;  9600. 

Average  Time  Per  Response:  3.75 
Minutes. 

Estimated  Total  Burden  Hours:  600 
Hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Totdf  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
Inchidod  in  the  request  for  OfBce  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Wsshiogton,  DC  this  ISth  day  of 
July,  19B5. 
Paler  T.SpeUrick 

Chief.  Division  of  Management  Syttema. 
Bureau  of  Labor  Statistics. 
(FR  Doc  9e-ia3«l  Filed  7-18-96: 8:4S  ami 


Mm  SalMy  and  HMlth  Administration 

PropoMd  Infonnallon  CoHaction 
RaquaataubwmadlorPuiye 
Confwiwfit  and  Raconvnafidalions; 
TiaMng  of  Mna  Raacua  Taama;  NoOoa 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pieclearance  consultatian 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  199S 
(PRA95)  144  U.S.C.  3508(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desijed 
fbnnat,  reputing  burden  (time  and 
Goancial  resources)  is  minimized. 
coUecticm  instruments  are  clearly 
understood,  and  the  impact  of  coUectiaa 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
reinstatement  of  the  information 
collection  related  to  the  Training  of 
Mine  Rescue  Teams.  MSHA  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infoimatian  wdll  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  in/ormation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  Addressee  section  of  this  notice. 
DATGB:  Submit  comments  on  or  before 
September  17,1996.. 
AOOneME*:  Written  comments  shall  be 
mailed  to  Patricia  W.  Silvey,  Director. 
Office  of  Standards,  Regulations,  and 
Variances,  4015  Wilson  Boulevard, 
Room  627,  Arlington.  VA  22203-19M. 
Cnmmenteis  are  ancouiagad  to  send 


their  comments  on  a  computer  disk,  or 
via  E-mail  to  psilveymsha.gov,  along 
tvith  an  original  printed  copy.  Ms. 
Silvey  can  be  reached  at  (703)  235-1910 
(voice)  or  703  235-5551  (facsimile). 
FOn  fURTHBt  aVCMfMTION  OONTACT: 
George  M.  Feiak,  Ditectar,  OfBce  of 
Program  Evaluation  and  Information 
Resources,  U.S.  Department  of  Labor, 
Mine  Safety  and  Heelth  Administraticm, 
Room  715, 4015  Wilson  Boulevard, 
ArlingtOD,  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesakmsha.gov 
(Internet  E-mail),  (703)  235-6378 
(voice),  or  703  235-1563  (bcsimile). 


LBackpmiad 

Congress  considered  the  ready 
availability  of  mine  rescue  in  the  event 
of  an  accident  to  be  vital  protection  to 
miners.  The  concern  was  that,  too  often 
in  the  past,  rescue  e^orts  at  a  disaster 
site  have  had  to  await  the  delayed 
arrivai  of  skilled  mine  rescue  teams.  In 
responding  to  the  direction  of  Congress, 
MSHA  promulgated  30  CFR  49,  Mine 
Rescue  Teams.  The  regulations  covered 
the  required  availability  of  mine  rescue 
teams;  alternate  mine  rescue  capability 
for  small  and  remote  mines  and  special 
mining  conditions;  inspection  and 
m^ntenanca  records  of  mine  rescue 
equipment  and  apparatus;  physical 
requirements  for  team  members  and 
alternates;  and  experience  and  training 
requirements  for  team  members  and 
alternates. 

n.  Conent  Actions 

Standard  49.8  requires  that  prior  to 
serving  on  a  mine  rescue  team,  each 
member  must  complete  an  initial  20- 
hour  course  of  instruction  in  the  use, 
care,  and  maintenance  of  the  Wpe  of 
breathing  apparatus  which  will  be  used 
by  the  mine  rescue  team.  In  addition,  all 
team  members  are  required  to  receive  40 
hours  of  refresher  training  aimually.  A 
record  of  the  training  received  by  each 
mine  rescue  teem  member  is  required  to 
be  on  Ble  at  the  mine  rescue  station  for 
a  period  of  one  year. 

The  purpose  of  the  regulation  is  to 
assure  that  mine  rescue  teams  will  be 
properly  trained  in  all  phases  of  mine 
rescue  work,  including  all  conditions 
that  might  be  eiifcounterad  in  the  event 
of  an  actual  emergency. 

Type  of  Review:  Reinstatement 
(without  change). 

Agency:  Mine  Saiety  and  Health 
Administration. 

Title:  Training  of  Mine  Rescue  Teams. 

OiMB  Number:  1219-0077. 

Recordkeeping:  One  year. 

Affected  Public:  Business  or  other  fdr- 
proflt 
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ate/Refetence/Form/etc.:  30  CFR 
49.8. 

Total  Respondents:  800. 

Frequency:  On  occasion, 

Total  Responses:  7,200. 

A  varqge  Time  per  Response:  0.25 
hours. 

Estimated  Total  Burden  Hours:  1.800 
hours.  ^ 

Estimated-Total  Burden  Cost:  None. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  July  15. 1996. 
GMcgi  M.  Fesak. 

Director,  Program  BvaiuaUon  and  Information 
Resources. 
IFR  Doc  96-18378  Filed  7-18-96;  8:45  ami 


IHopoaad  Inlbrniatton  Collactlon 
Raquaat  Submltlad  for  Public 
Comment  and  Racommandaflona; 
Mainlananca  of  Indapandant 
Contractor  Raylalarj  Notica 

StMMURY:  The  Department  of  Labor,  as 
port  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
Information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (lime  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
reinstatement  of  the  information 
collection  related  lo  the  Maintenance  of 
Independent  Contractor  Register.  MSHA 
is  particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

"  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


*  EnhaitOB  the  quality.  uUhty,  and 
clarity  of  the  infbiination  to  be 
collected:  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electrcmic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contactiog  the  employee  listed  below  in 
the  AOOnoSEB  section  of  this  notioe. 


DATES:  Submit  comments  on  or  before 
September  17. 1096. 
AOonssSES:  Written  comments  shall  be 
mailed  to  Patricia  W.  Silvey,  Director, 
Office  of  Standards,  Regulations,  and 
Variances,  4015  Wilson  Boulevard, 
Room  627,  Arlington.  VA  22203-1984. 
Commenters  are  encouraged  to  send 
their  comments  on  a  computer  disk,  or 
via  E-mail  to  p6ilvey4msha.gov,  along 
with  an  original  printed  copy.  Ms. 
Silvey  can  be  reached  at  (703)  235-1910 
(voice)  or  (703)  235-5551  (facsimile). 
FOR  FURTHER  INFOHUMTKIN  CONTACT: 
George  M.  Fesak,  Director,  Office  of 
Program  Evaluation  and  Information 
Resources,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  715,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesakSmsha.gov 
(Internet  E-mail),  (703)  235-8378 
(voice),  or  (703)  235-1563  (facsimile). 

StXVUEMBaARV  INFOflHATXM: 

L  Background 

Independent  contractors  performing 
services  or  construction  at  mines  are 
subject  to  the  Federal  Mine  Safety  and 
Health  Act.  Section  45.4  of  the  Act 
requires  the  mine  operator  to  maintain 
a  written  summary  of  information 
concerning  each  independent  contractor 
present  on  the  mine  site.  The 
information  includes  the  trade  name, 
business  address  and  telephone  number; 
a  brief  description  of  the  work  to  be 
performed;  MSHA  identification 
number,  if  any;  and  the  contractor's 
address  of  record.  This  information  is 
required  to  be  provided  for  inspection 
and  enforcement  purposes  by  the  mine 
operator  to  any  MSHA  inspector  upon 
request 

n.  CuTBOt  Actions 

The  information  obtained  from  the 
contractors,  is  used  by  MSHA  during 
Inspections  to  determine  proper 
responsibility  for  compliance  with 
safety  and  health  standards. 


Type  of  Renew:  Reinstatamont 
(without  change). 

Agency:  Mine  Saiaty  and  Health 
Administratian. 

Title:  Maintenance  of  Indapoidanl 
Contractor  Register. 

OUBAhmiwr  1219-0040. 

Affected  Public:  Business  or  other  for- 
profit. 

Cite/Reference/Form/etc:  30  CFR  4S.S. 

Total  Respondents:  3,236. 

Frequency:  Semi-Aiuiually  (Surfooe 
mines)  and  Quarterly  (Underground 
mines). 

Total  Responses:  90,760. 

Average  Time  per  Response:  0.1333 
hours. 

Estimated  Total  Burden  Hours:  12.098 
hours. 

Estimated  Total  Burden  Cost  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  nutter  of  public  record. 

Datsd:  July  IS,  1996. 
GMfs>M.F«ak. 

Director.  Ppopxun  Evaluation  and  tn formation 
Resources. 
IFR  Doc  96-18379  Filed  7-18-98:  8:4S  ami 


NATIONAL  AEItONAimCS  AND 
SPACE  AIMMMSTRATION 

[Noaoa(9»-077)l 

NoMca  Of  Proapacthra  PaMnt  Ucanaa 

AOBKY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 


':  NASA  hereby  gives  notice 
that  Kinetic  Concepts,  Inc..  of  San 
Antonio,  Texas  78230-4726,  has 
applied  for  an  exclusive  license  to 
practice  the  invention  protected  by  U.S. 
Patent  No.  4.363,242,  entitled  "PULSED 
PHASE  LOCKED  LOOP  STRAIN 
MONITOR,"  which  was  issued  on 
December  14, 1982,  and  U.S.  Patent  No. 
5,214,955,  entitled  "CONSTANT 
FREQUENCY  PULSED  PHASE-LOCKED 
LOOP  MEASimiNG  DEVICE,"  which 
was  issued  on  June  1. 1993,  both  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Adnunistration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr. 
George  F.  Helfrich,  Patent  Counsel, 
Langley  Research  Canter. 
DATES:  Responses  to  this  notice  must  be 
received  by  September  17, 1996. 
FOR  FURTHER  INFOfMUTMN  CONTACT:  Mr. 
George  F.  Helfrich,  Patent  Counsel, 
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Langley  Resaarcfa  Center,  Hampton.  VA 
23681-0001;  telephone  (757)  864-8260; 
hx  (757)  864-9190. 
Dtfsd:  July  10. 1906. 
UnnttA-rnmUt, 
GenemlCoutael. 
[PR  Ooc  9e-ia410  FUed  7-18-46: 8:45  hb] 


INMic*(M-n«u 

NoIlM  of  PttMpCCtlW  FSiMllLICOTM 

OQmCT:  National  Aeraoautics  and 

Space  Administration. 

AcnOM:  Notice  of  prospective  patent 

license. 

auMMRY:  NASA  hereby  gives  notice 
that  Staged  Vibration  Corpantian,  of 
Norfolk.  Viiginia  23508.  has  applied  for 
a  partially  exclusive  license  to  practice 
the  invention  disclosed  in  NASA  Case 
No.  LAR-15348-1,  entitled  THIN- 
I^YER  COMPOSITE-UNIMQRPH 
PIEZOELECrRK:  DRIVER  AND 
SENSOR.  "THUNDER,"  for  which  a 
U.S.  Patent  Application  was  filed  on 
April  4, 1995,  by  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Admlnistratian. 
Written  objections  to  the  proposactive 
grant  of  a  license  should  be  sent  to  Mr. 
George  F.  Helbich,  Patent  Couoael, 
Langley  Research  Center. 
0ATE8:  Responses  to  this  notice  must  be 
received  by  September  17. 1996. 
FOR  FURTHER  MVflMATMN  CONTACT: 
Mr.  GeocgB  P.  Helhich.  Patent  Counsel, 
Langley  Research  Center.  Hampton,  VA 
23681-0001:  telephone  (757)  864-0260; 
tax  (757)  864-9190. 

Daiad:  July  10. 1996. 
Edward  A.  Fraaida, 
Geaemi  Counsel. 

lint  Doc  96-18409  Piled  7-18-96;  8:45  ami 
aajjaa  ooee  7si*-*i-« 


(Nelloa  96-075] 

Nulica  of  pioip6Gllv6  pRtant  llcwtM 

AOBICY:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  Prospective  Patent 

License. 

SUMARY:  NASA  hereby  gives  notice 
that  Synldnetics.  Inc.,  of  Bedford. 
Massachusetts  01730.  has  applied  for  a 
partially  exclusive  license  to  practice 
the  invention  disclosed  in  NASA  Case 
No.  LAR-15348-1.  entitled  THIN- 
LAYER  COMPOSITE- UNIMORPH 
PIEZOELECTRIC  DRIVER  AND 
SENSOR.  "THUNDER,"  for  which  a 


U.S.  Patent  Applicalian  was  filed  on 
April  4, 1995,  by  thkUnitad  States  of 
America  as  lopresonted  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objacUona  to  the  proapecUve 
grant  of  a  Ucansa  sfaoold  be  sent  to  Mr. 
Geoiw  P.  Halfrich,  Patent  Counsel, 
Langley  Reaearcfa  Center. 
DATE*:  Responses  to  this  notice  must  be 
received  by  Ssptamber  17, 1906. 

FOR  FURTHet  mmrmahon  contact: 
Mr.  George  F.  Helfricfa,  Patent  Counsel, 
Langley  Raaearch  Center,  Mail  Code 
212,  Hampton.  VA  23681-0001; 
telephoaie  (757)  864-9260:  bx  (757) 
864-9190. 

Dated:  July  10. 1996. 
Uwaid  A.  FtaaUa. 
CmtamiCoaiael. 
IFR  Doc.  96-18406  FUed  7-18-96;  8:45  am) 


NAT10MAL  CMDir  UMON 
AWMIBTIUTIOM 

SuiuMnv  Act  Mmwiqs 

1ME  AND  DATE  12:30  p.m.,  Wednesday, 

July  24, 1996. 

FIACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Strast.  Alexandria.  VA 

22314-3428. 

(TATUKOpen. 


STATtJR:  Ckiaed. 

ITOI 


1.  Insurance  Fund  Report. 
MATTERB  TO  K  CONaBERKR 

1.  Approval  of  Minutes  of  Previous 
Open  Meeting. 

2.  Midsession  Budget  Review. 

3.  Request  from  s  Federal  Credit 
Union  to  Expand  its  Community 
Charter. 

4.  Request  from  a  Federal  Credit 
Union  to  Convert  to  a  Community 
Charter. 

5.  Final  Rule:  Amendment  to  Sections 
701.12  and  701.13.  NCUA's  Rules  and 
Regulations.  Supervisory  Committee 
Audits  and  Verifications. 

6.  Final  Rule:  Amendment  to  Part  760. 
NCUA's  Rules  and  Regulations.  Flood 
Insurance. 

7.  Requests  from  Corporate  Credit 
Unions  for  Field  of  Membership 
Amendments. 

8.  Request  from  Corporate  Federal 
Ciedlt  Union  for  a  Bylaw  Amendment 

9.  Delegations  of  Authority. 

10.  General  Indemnification  Policy  for 
NCUA  Employees. 

TME  ANO  date:  WiOO  hJO..  Wednesday. 

July  24. 1996. 

PIACE:  Board  Room,  7th  Floor,  Room 

7047. 1775  Duke  Street,  Alexandria,  VA 

22314-3428. 


1.  Approval  of  Minutes  of  Previoua 
Closed  Meetings. 

2.  Personnel  Action(s).  Closed 
pursuant  to  exemptions  (2)  and  (6). 
RBCMK  11:30  a.m. 

FOR  FURTltBt  MRNHATMN  CONTACT: 
Becky  Bakar,  Saaetary  of  the  Board. 
Teisphoos  (703)  518-6304. 


Sscretny  of  the  Board. 

IFR  Doc  96-18534  Filed  7-17-90;  2:31  pml 


NBQHBORHOOO  RBNVESraen' 
CORPORATION 


Aet 
MMOng  of  lli»eoanl  of  (Hraclon 

TNE  ANO  date:  2:30  pjn.,  Wednesday, 

July  31. 1996. 

place:  Neighborhood  Reinvestment 

Corporation,  1325  G  Street,  N.W..  Suite 

800,  Board  Room,  Washington,  D.C 

2000S. 

•TATUKOpen. 

CONTACT  PERSON  FOR  MORE  MFORMATNN: 

Jeftey  T.  Bryson,  General  Counsel/ 

SecreUry.  202/376-2441. 


L  Call  to  Order 

n.  Approval  of  Minutes:  May  17, 1996, 

Eighteenth  Annual  Meeting 
in.  Resolution  of  Appreciation 

IV.  Budget  Committee  Report:  July  22, 

1996,  Meeting 

a.  Proposed  FY  1996  Request  lor 
Budget  Revision 

b.  Proposed  FY  1997  Budget  Request 

c.  Proposed  Revised  FY  1998  Budget 
Sulunission  to  OMB 

V.  Treasurer's  Report 

VL  Executive  Director's  Quarterly 

Maiugement  Report 
Vn.  Adjourn 
Jaffiey  T.  Biyson. 
Genemi  Counsel/Secretary. 
(FR  Doc.  96-18496  Piled  7-17-96;  2:23  pml 


NUCLEAR  REQULATORY 
COMMIS4iON 

IDoekstNa  040-0017) 

DOW  Chamicat  Company; 
EnvironnMntal  1 


r:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  Enviroiuiienlal 
Assessment.  Finding  of  No  Significant 
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Imiact,  and  Opportunity  for  Hearing 
Related  to  Amendment  of  Materials 
License  No.  STB-527  for  the  Dow 
Chemical  Company,  Midland,  Michigan. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considoing  a  Ucenae 
amendment  request,  submitted  by  The 
Dow  Chemical  Company  (Dow).  The 
proposed  action  is  the  removal  of 
thorium  contaminated  slag  storage  piles 
at  Dow's  Midland  and  Bay  City, 
Michigan,  plant  sites,  and  the  disposal 
of  the  thorium-contaminated  material  at 
the  EnvirtKare  of  Utah,  Inc.  (Envirocare) 
low-level  radioactive  waste  disposal 
facility. 

Summary  of  the  Ennniiimsiiial 


Dow  submitted  its  current  plans  for 
the  rranoval  of  its  thorium  material  by 
letters  dated  October  12. 1995; 
December  6, 199S:  Maidi  11. 1996;  and 
May  24, 1096.  Dow  will  start  the 
removal  project  by  excavating  and 
transporting,  by  truck,  the  contaminated 
material  from  the  Midland  facility  to  the 
Bay  City  facility.  The  thorium- 
contaminated  material  from  both 
facilities  will  then  be  transported  by  rail 
for  burial  at  the  Envirocare  facility. 

The  proposed  action  is  necessary  so 
that  Dow  can  permanently  remove  and 
dispose  of  the  large  volume  of  thorium- 
contaminated  nuiterial  stored  at  the 
Midland  and  Bay  Qty  sites.  These 
actions  will  facilitate  both  remediation 
of  the  current  storage  areas  for  release 
for  unrestricted  use  and  the  termination 
of  Dow's  license. 

Based  on  NRC  stafTs  evaluation  of 
Dow's  leraoval  plan,  it  was  determined 
that  the  proposal  complies  with  NRC's 
public  and  occupatioiial  dose  and 
effluent  limits,  and  that  authorizing  the 
license  amendment  would  not  be  a 
major  Federal  action  significantly 
■QDCtiiig  the  quality  of  the  human 
environment  The  NRC  staff  concludes 
that  a  finding  of  no  significant  impact  is 
Justified  and  appropriate  and  that  an 
environmental  impact  statement  is  not 
required. 

"The  staff-identified  alternatives  for 
the  disposal  of  Dow's  thorium- 
contaminated  waste  material  are:  (1)  No 
action:  (2)  excavation  and  disposal  of 
the  material  at  the  Barnwell,  South 
Carolina,  low-level  radioactive  waste 
disposal  facility;  and  (3)  excavation  and 
reclamation  of  the  thorium  in  the  waste 
material  by  chemical  extraction  or  soil 
washing.  In  addition,  the  licensee  had 
previously  identified  disposal  in  a 
haxatdous  wraste  design  cell  at  Dow's 
Salzburg  Landfill  as  a  possible 
alternative. 


Both  licensed  disposal  sites  eligible  to 
receive  Dow's  waste  (Envirocare  and 
Barnwell)  are  regulated  under  rules  for 
land  disposal  of  radioactive  wastes, 
which  provide  for  long-term 
institutional  control  and  minimize  the 
potential  for  human  intrusion.  However, 
the  Barnwell  alternative  would  be 
considerably  more  expensive,  with  very 
little,  if  any,  reduction  of  dose  to  the 
public.  Likewise,  the  Salzburg  Ijindfill 
would  not  be  cost  effective  even  if 
sufficient  institutional  controls  were 
placed  on  the  site.  The  chemical 
extraction/soil  washing  altamative  does 
not  guarantee  success,  and  may  produce 
more  and  different  kinds  of  waste  than 
exist  now.  The  no-action  alternative 
runs  counter  to  the  goals  of  10  CFR  Part 
40  and  protecting  public  health  and 
safety  and  the  environment 

The  staff  believes  that  disposing  of 
Dow's  thorium  wastes  at  the  Envirocare 
facility  will  not  cause  any  significant 
impacts  on  the  human  environment  and 
is  acceptable.  The  conditions  and 
restrictions  placed  on  the  Envirocare 
facility,  combined  with  the  facility 
design  provisions  and  its  location, 
provide  the  optimum  level  of  protection 
of  human  health  and  safety  and  the 
environment  among  the  various 
alternatives  for  disposal  of  this  waste. 

Finding  of  No  Significant  Impact 

Based  on  the  findings  in  the 
enviratmiental  assessment  the  NRC  staff 
has  determined  that,  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  NRC's  regulations  in  10 
CFR  Part  51,  authorizing  this  license 
amendment  would  not  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  enviroiunent,  and 
therefore  an  envirormiental  impact 
statement  is  not  required.  The  NRC  staff 
concludes  that  a  finding  of  no 
significant  impact  is  justified  and 
appropriate. 

'The  staff  believes  that  disposing  of 
Dow's  thorium  wastes  at  the  Envirocare 
facility  will  not  cause  any  significant  - 
impacts  on  the  human  enviroimient  and 
is  acceptable.  The  conditions  and 
restrictions  placed  on  the  Envirocare 
facility,  combined  with  the  facility 
design  provisions  and  its  location, 
provide  the  optimtun  level  of  protection 
of  human  health  and  safety  aiid  the 
environment  among  the  various 
alternatives  for  disposal  of  this  waste. 

Further  Inibnnatioa 

For  additional  information  with 
respect  to  the  proposed  acUoo,  see  the 
licensee's  request  for  license 
amendment  dated  October  12, 1995,  aiul 
supplementary  information,  the  safety 
evaluation  report,  and  the 


onviroiunental  assessment  whidi  ate 
available  for  inspection  at  the  NKCs 
Public  Document  Room,  2120  L  StTeel 
NW..  Washin^on.  DC 

For  further  mfonnation  contact  Jack 
D.  Parrott.  Division  of  Waste 
Management  USNRC,  MailstopT-8F37. 
Washington,  DC  20S5S-0001, 
Telephone:  (301)  415-6700. 

Opportunity  br  a  Hearing 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  a  license  amendment  falling  vdthin 
the  scope  of  Subpart  L.  Informal  Hearii^ 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,  of  the 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  $  2.120S(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  $  2.1205(c). 
A  request  for  a  hearing  must  be  Sled 
within  thirty  (30)  days  of  the  date  of 
publicadon  of  Ihla  Federal  Ragialar 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either. 

1.  By  hand  delivery  to:  Docketing  and 
Service  Branch.  Office  of  the  Secretary, 
11555  Rockville  Pike,  Rockville,  MD 
20852,  between  7:45  a.m.  and  4:1S  p.m. 
Federal  workdays;  or 

2.  By  mail  or  telegram  to:  Secretary. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC20555-0001,  Altantiaa: 
Docketing  and  Services  Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1 .  uie  interest  of  the  requestor  in  the 


2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in$2.120S(g); 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proomdins;  and 

4.  The  circumstances  establisning  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  $  2.1205(c). 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

1.  The  applicant.  The  Dow  Oiamical 
Company,  Attention;  Mr.  Larry 
Giebelhaus,  Project  Manager,  1261 
Building,  Midland.  MI  48667;  and 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  fat  Operations,  One 
While  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
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addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nfucleer  Regulatory 
Comniission,  Washington,  DC  2055S- 
0001. 

Datsd  at  RodcviUe,  Maryland,  tfaia  lltli  da; 
ofluJy.  1996. 

For  the  Nuclaar  RaguJatocy  CommiMion. 
Mkhaal  t.  VH/btt. 

Chief,  Low-Levei  Waste  and  OaconuBiuioniag 
ProjedMBimch,  DMiioa  o/Woato 
Uaitttf^meBt,  Offkx  <^  Nuclear  Mataial 
SafetyatulSafiuards. 
[FRDoc  ge-lB372  FUad  7-lS-9e;  8:45  ami 
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The  U.S.  Nuclear  Regulatory 
Commlaaion  (the  Commission)  is 
considaring  issuance  of  an  exemption 
from  certain  requirements  of  its 
rsgulatioos  to  Facility  Operating  License 
No.  NPF-6,  issued  to  Entergy 
Operations,  Inc.  (the  licensee),  for 
opention  of  Arkansas  Nuclear  One, 
Unit  2,  located  in  Pope  County, 
Arkansas. 


Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensee  to  utilize  American  Society  of 
Mechanical  Engineers  (Aa«(E]  Boiler 
and  Pressure  Vesael  Code  (Code)  Caae 
N-514,  "Low  Temperature  Oveipreasure 
Protection"  to  determine  its  low 
temperature  overpressure  protection 
(LTOP)  setpoints  and  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  April  11, 1996.  The 
proposed  action  requests  an  exemption 
from  certain  requirements  of  10  CFR 
SO.eo,  "Acceptance  Criteria  for  Fracture 
Prevention  Measures  for  Lightwater 
Nuclear  Power  lieactors  for  Normal 
Operation."  to  allow  appUcation  of  an 
alternate  methodology  to  determine  the 
LTOP  setpoints  for  ANO-2.  The 
proposed  alternate  methodology  is 
oonsistent  with  guidelines  developed  by 
the  ASME  Working  Group  on  Operating 
Plant  Criteria  (WGOPC)  to  define 
pressure  limits  during  LTOP  evmts  that 
avoid  certain  unnecessary  operadonal 
restrictions,  provide  adequate  margins 
against  failure  of  the  reactor  pressure 
vessel,  and  reduce  the  potential  for 
unnecessary  activation  of  pressure 
relieving  devices  used  for  LTOP.  These 
guidelines  have  been  ir)corporated  into 
Code  Case  N— 514,  "Low  Temperature 
Overpressure  Protection."  which  has 
bean  approved  by  the  ASME  Code 


Committee.  The  content  of  this  Code 
Case  has  been  incorporated  into 
Appendix  C  of  Section  XI  of  the  ASME 
Cooe  and  published  in  the  1903 
Addenda  to  Section  XL  However,  10 
CFR  SO.SSa.  "Codes  and  Standards," 
and  Regulatory  Guide  1.147,  "Insorvice 
Inspection  Code  Case  Acceptability" 
have  not  been  updated  to  reflect  the 
acceptability  of  Code  Case  N-514. 

The  philosophy  used  to  develop  Code 
Case  N-S14  giiidelines  is  to  ensure  that 
the  LTOP  limits  are  still  below  the 
pressure/temperature  (P/T)  limits  for 
normal  operation,  but  allow  the 
preeeuie  that  may  occiu'  with  activation 
of  pressure  relieving  devices  to  exceed 
the  P/T  limits,  provided  acceptable 
margins  are  maintained  during  these 
events.  This  philosophy  protects  the 
pressure  vessel  from  LTOP  events,  and 
still  maintains  the  Technical 
Specifications  P/T  limits  applicable  for 
normal  heatup  and  cooldown  in 
accordance  with  10  CFR  Part  50, 
Appendix  G  and  Sections  HI  and  XI  of 
the  ASME  Code. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  50.60,  all 
lightwater  nuclear  power  reectora  must 
meet  the  fracture  toughness 
requirements  for  the  reactor  coolant 
pressure  boundary  as  set  forth  in  10  CFR 
Part  50,  Appendix  G.  10  CFR  Port  50, 
Appendix  C,  defines  P/T  limits  during 
any  condiUcm  of  normal  operation 
including  anticipated  operational 
occurrences  and  system  hydrostatic 
tests,  to  which  the  pressure  boundary 
may  be  subjected  over  its  service 
Uisliine.  It  is  specified  in  10  CFR 
50,eO(b)  thtf  alternatives  to  the 
described  requirements  in  10  CFR  Part 
50,  Appendix  G.  may  be  used  when  an 
exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

To  prevent  transients  that  would 
produce  excursions  exceeding  the  10 
CFR  Part  50.  Appendix  G,  P/T  limits 
while  the  reactor  is  operating  at  low 
temperatures,  the  licensee  installed  an 
LTOP  system.  The  LTOP  system 
includm  pressure  relieving  devices  in 
the  form  of  relief  valves  that  are  set  at 
a  pressure  below  the  LTOP  enabling 
temperature  that  would  prevent  the 
pressure  in  the  reector  vessel  from 
exceeding  the  P/T  limits  of  10  CFR  Part 
50,  Appendix  G.  To  peveni  these  valves 
from  lifting  as  a  result  of  normal 
operating  pressure  surges  (e.g.,  reactor 
coolant  pump  starting  and  shifting 
operating  charging  pumps)  with  the 
reactor  coolant  system  in  a  solid  water 
condition,  the  operating  pressure  must 
be  maintained  below  tin  relief  valve 
setpoint 


In  addition,  to  prevent  damage  to 
reactor  coolant  pump  seels,  the  operator 
must  mniniiiin  a  minimum  difEBiential 
praasure  aooss  the  reactor  coolant 
pump  seals.  Hence,  the  Ucenaee  must 
operate  the  plant  in  a  pressure  window 
that  is  defined  as  the  diOarance  between 
the  minimum  required  pressure  to  start 
a  reactor  coolant  pump  and  the 
operating  margin  to  prevent  lifting  of 
the  relief  valves  due  to  normal  operating 
pressure  surges.  The  10  CFR  Port  SO, 
Appendix  G,  safely  margin  odds 
instoument  uncertainty  into  the  LTOP 
setpoint.  The  licensee's  current  LTOP 
analysis  indicates  that  using  this  10  CFR 
Part  SO,  Appendix  C,  safiaty  nuugin  to 
determine  the  relief  valve  setpoint 
would  result  in  an  operating  window 
between  the  LTOP  setpoint  and  the 
minimum  pressure  required  for  reactor 
coolant  pump  seals  which  is  too  small 
to  permit  continued  operation. 
OpantiDg  with  these  limits  could  result 
in  the  lifdng  of  relief  valves  or  damage 
to  the  reactor  coolant  pump  seals  during 
normal  operation.  Using  Code  Case  N— 
514  wouid  allow  the  Ucensee  to 
recapture  most  of  the  operating  margin 
that  is  lost  by  factoring  in  the 
instrument  uncertainties  in  the 
determination  of  the  LTOP  setpoint 
Therefore,  the  licensee  proposed  that  in 
determining  the  relief  valve  setpoint  for 
LTOP  events  for  ANO-2,  the  allowable 
pressure  be  determined  using  the  safisty 
margins  developed  in  an  alternate 
methodology  in  lieu  of  the  safety 
margins  required  by  10  CFR  Part  50, 
Appendix  G.  The  alternate  methodology 
is  consistent  with  ASME  Code  Case  N- 
514.  The  content  of  this  Code  Case  has 
been  incorporated  into  Appendix  G  of 
Section  XI  of  the  ASME  Coda  and 
pubUsbed  in  the  1993  Addenda  to 
Section  XI. 

An  exemption  from  10  CFR  50.60  is 
required  to  use  the  alternate 
methodology  for  calculating  the 
maximum  allowable  pressure  for  LTOP 
considerations.  By  application  dated 
April  11. 1996,  the  licensee  requested 
an  exemption  from  10  CFR  50.60  to 
allow  it  to  utilize  the  alternate 
methodology  of  Code  Case  N-514  to 
compute  its  LT(X>  setpoints. 

Environmental  Impacts  of  the  Proposed 
Action 

Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  Umits  be 
calculated:  (a)  using  a  safety  bctor  of 
two  on  the  principal  membrane 
(pressure)  stresses,  (b)  assuming  a  flaw 
at  the  surisca  with  a  depth  of  one 
quarter  (1/4)  of  the  vessel  wall  thickness 
and  a  length  of  six  (B)  times  its  depth, 
and  (c)  using  a  conservative  fracture 
toughness  curve  that  is  based  on  the 
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lower  botmd  of  static,  dynamic,  and 
crack  arreat  fracture  toughness  fasts  on 
malarial  similar  to  the  ANO-2  reactor 
vessel  maleriaL 

In  determining  the  nUaf  valve 
setpoint  for  LTOP  events,  the  licensee 
proposed  the  use  of  safety  mAroins 
based  on  an  alternate  methodology 
consistent  with  the  proposed  ASME 
Code  Cose  N-514  guidelines.  ASME 
Code  Case  N-514  allows  determination 
of  the  setpoint  for  LTOP  events  such 
that  the  maximum  pressure  in  the  vessel 
will  not  exceed  110%  of  the  P/T  limits 
of  the  existing  ASME  Appendix  G.  This 
results  in  a  safety  factor  of  1.8  on  the 
principal  membrane  stresses.  All  other 
bdore,  including  assumed  flaw  size  and 
fracture  toughness,  remain  the  some. 
Although  this  methodology  wotild 
reduce  the  safety  factor  on  the  prindpel 
membrane  stresses,  use  of  the  proposed 
criteria  will  provide  adequate  mufginn 
of  safety  to  the  reactor  vecsel  during 
LTOP  transients. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  chomes  ore  being  made  in 
the  types  of  any  enluents  that  may  be 
released  offeite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  ctimulative  occupational 
radiation  expostire.  Aocordingly,  the 
Commission  concludes  that  theie  are  no 
lignificanl  radiological  environmental 
'  impacts  associated  wltti  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
aOscI  nonndiological  plant  effluents 
and  has  no  othar  envirotunental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  scdon. 

Aitematives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  %vith  the  proposed 
action,  any  aitematives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Filial  Environmental 
Stalament  for  ANO-2. 


Agencies  and  Persons  Consulted 

In  aocordaiu»  with  its  stated  policy, 
on  May  13. 1096,  the  staff  consulted 
with  the  Arkansas  SMe  official,  Mr. 
Bernard  Bevill  Director  of  RadiaUon 
Control  and  Emergency  Management, 
regarding  the  enviroiunantal  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  enviroiunental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  envirorunent  Accoidingly,  the 
Commission  has  determined  not  to 
prepare  an  envirtminental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  11, 1996,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Doctmient  Room, 
2120  L  Street.  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Tomlinson  library, 
Arkansas  Tech  University,  Rusaellville, 
AR  72801. 

Datsd  at  RockviUe.  Maryland,  this  ISth  day 
of)uly,  1996. 

For  the  Nuclear  Regulatory  Camminion. 
Geory  ICalmsn, 

Senior  Project  Manager,  Project  Directorate 
Vr-I,  Divition  of  Reactor  Protects  OVIV.  Office 
of  Nuclear  Reactor  Begulation. 
(PR  Doc  96-1S373  Piled  7-1B-M:  8:4S  ami 
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aUMURY:  'The  NRC  will  hold  a  public 
meeting  in  RockviUe,  Maryland  to 
receive  conmients  from  licensees  and 
the  public  on  its  initiative  to  perform 
research  on  electric  cables  to  resolve 
technical  issues  related  lo  the 
Envirotmiental  Qualification  (EQ) 
process.  All  interested  licensees,  and 
members  of  the  public  are  invited  to 
attend  this  meeting.  Interested  parties, 
unable  to  attend  the  meeting,  are 
encouraged  to  provide  written 
comments  pertinent  lo  the  proposed  EQ 
research  by  August  2, 1996. 
DATES:  The  meeting  will  be  held  on 
August  6-7,  1996,  begirming  at  8:30  a.m. 
AOonesSES:  The  public  meeting  will  be 
held  at  the  DoubleTree  Hotel  at  1750 
RockviUe  Pike,  RockviUe,  Maryland. 
Visitor  parking  is  also  available  at  the 
hotel,  however,  the  hotel  is  located 
ad)acent  to  the  Twinbrtwk  Station  on 
the  Metro  Red  Line. 

FOn  RMTHK  MCmATION  CONTACT:  For 
further  information,  contact  Setish  fC 
Aggarwal,  Office  of  Nuclear  Reguialoiy 


Research.  MaU  Stop  T 10  E-10,  U.S. 
Nuclear  Regulatory  CammioiiaD. 
Waahii«ton.  DC  20555.  talapbana  301- 
415-6005;  bx  301-415-9074; 
INTERNET:  SICAaNKCXX)V 

MaallinAgMaa 

Tuesday,  August  e,  1996 
8:30  am — Welcome  and  Introductions 
8:45  am — Overview  of  EQ  Reseerch 
9:30  am— Overview  of  EQ  Task  Actkw 

Plan 
10:15  aiD— Overview  of  lasuas  to  be 

Resolved  and  Planned  Reaaan^ 
1 1 :00  am — Discussion  of  Isiue  t 
12:00  noon — Lunch  Break 
IdO  pm— Discussion  of  Issue  2 
1:30  pm — Discussion  of  Issue  3 
MO  pm— Discussion  of  Issues  4  and  5 
3:00  pm — Discussion  of  Istuaa  6  to  9 
StMptD — Ad)ouin 

Wednesday,  August  7, 1996 
8:30  am — Discussion  of  Issues  10  to  13 
lOiX)  am — Discussion  of  Issues  14  and  15 
12:00  noon — Lunch  Break 
1:00  pm — Discussion  of  Issues  16  to  19 
AiOO  pm — Adjourn 

Unranhwd  bnoa 

The  following  issues  have  been 
identifiad  far  hirther  reseatt^h. 
Information  that  may  help  fully  or 
parliaUy  resolve  these  issues  may  be 
presented  at  this  meeting. 

Issues  1  ft  2:  Thermal  Preoging  Pitxssis 

— ^Arrhenius  application 
— Activation  erungies 

Issue  3:  Other  Aging  Faclon 

—The  efiscts  on  humidity 

Issues  4  &  5:  Cable  Construction 

— Multiple  vs.  single  conductor  cobles 
— Bonded  jaoket  cables 

Issues  6. 7, 8  &  9:  Installed  Envirmment 

— Hotspants 

— Vibration 

— Watar/slaam  impingement 

— Maintenance  activities 

Issues  10, 11, 12  k  13:  Installed 
Configuration 

— Bends,  vertical  runs,  overhangs 
— Cable  trays,  conduits 
— Fire  protectian  coatings 
— Installation  damage 

Issues  14  ft  15:  Condition  Monitoring 

— Effectiveness 

— LOCA  survivability 

Issues  16, 17, 18  ft  19;  Life  Extension 

— Requalification  options 
— OefiniUon  of  qualified  Ufe 
— Use  of  operating  experience 
— Extension  of  qualified  life 

Further  information  on  these  issues 
can  be  obtained  from  NUREG/CR-6384, 
Volumes  1  and  2,  which  ore  available 
firom  the  Government  Printing  Office. 
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swftaMNr AHT  wroMumem  when  the 

latest  regulation  for  enTirannoital 
qualification  (EQ)  of  electric  equipment. 
10  CFR  50.49,  was  issued,  it  contained 
provisions  tliat  allowed  licensees  to 
meet  diiieient  standards  for 
qualification.  In  general,  one  standard 
required  tasting  of  electric  equipment  by 
exposing  it  to  a  harah  environmeDt.  The 
second  sundard  required  similar  testing 
in  addition  to  artificial  radiation  and 
thermal  aging  of  equipment  prior  to 
IX)CA  testing.  Although  the  first 
standard  does  not  include  consideration 
of  the  efiiacts  of  aging,  both  standards 
include  margin  for  operating 
temperature,  radiation  levah,  and  s(Hne 
physical  damage  mechanisms.  It  is 
believed  that  this  margin  compensates 
for  any  damage  mechanisms  whidi  are 
not  modelled  precisely  in  the 
accelerated  testing. 

As  a  result  of  the  staff's  activities 
related  to  license  renewal  in  the  early 
1990s,  EQ  was  identified  as  an  area  that 
required  further  review.  As  discusoed  in 
SECY-93-049,  a  major  concern  related 
to  EQ  was  whether  the  EQ  requirements 
for  older  plants  were  adequate  to 
support  license  renewal.  Subeequently, 
the  NRC  staff  concluded  that  dinisrences 
in  EQ  requirements  between  older  and 
newer  plants  constituted  a  potential 
generic  issue  which  should  be  evaluated 
for  backfit,  independent  of  license 
renewal  activities.  Furthermore,  recent 
test  results  raise  questions  with  respect 
to  the  environmental  qualificatlan  and 
accident  performance  capabihty  of 
certain  types  of  cables,  and  there  have 
been  some  instances  of  cable  failures  as 
a  result  of  exposure  to  high  temperature 
and/or  radiation  during  normal  plant 
operation. 

The  NRC  staff  developed  a  task  action 
plan  CfAP)  which  has  been  designed  to 
identify,  evaluate  and  resolve  EQ 
concerns.  One  item  of  the  TAP  wa»  for 
the  Office  of  Nuclear  Itegulatory 
Research  to  develop  and  implement  a 
research  program  which  will  focus  on 
(I)  data  collection  and  analysis,  and  (2) 
technical  issues.  Since  most  of  the 
electrical  equipment  in  operating 
nuclear  power  plants  can  be  replaced 
with  relative  ease  except  for  cables,  tile 
research  program  was  subsequently 
developed  to  focus  on  low-voltage  I&C 
cables  within  the  scope  of  10  CFR  S0.49. 

For  the  data  collection  and  analysis, 
Broolchaven  National  Laboratory  (BNL) 
was  designated  the  lead  laboratory  to 
pecfocm  a  literature  review  and  e^abliah 
an  extensive  database.  The  assessment 
of  the  literature  has  been  cmiiplated  and 
includes  an  analysis  of  available  data, 
both  domestic  and  foreign,  to  determine 
which  EQ  related  technical  issues  can 
be  reserved  with  existing  infocmatiaa 


and  which  will  require  further  research. 
For  those  issues  identified  which 
rsquiia  further  research,  testing  of  both 
naturally  agsd  and  sttificiaUy  aged  cable 
samples  will  be  perfomied. 

Toe  primary  objective  of  this  research 
program  is  to  answer  EQ  questions 
related  to  electrical  cables  based  upon 
actual  testing.  The  testing  phase  of  the 
program  will  provide  information  to 
assess  the  effectiveness  of  condition 
monitoring  (CM)  methods  to  determine 
the  extent  of  degradation,  if  any,  of 
qualified  low  voltage  iiistrumentation 
and  control  (lAC)  obles  within  the 
scope  of  10  CFR  50.49.  and  evaluate  the 
adeiquscy  of  accelerated  aging 
techniques  in  the  environmental 
qualification  process. 

This  meeting  will  provide  an 
opportimity  for  licfflisaes  and  the  public 
to  provide  input  on  the  issues  identified 
for  further  research,  and  the  research  to 
be  performed.  A  transcript  of  this 
meeting  will  be  available  for  inspection, 
and  copying  for  a  Cse  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW., 
Lower  Level.  Washington.  DC  205SS,  on 
or  atxiut  September  2, 1996. 

The  meeUng  will  be  open  to  the 
public,  and  the  public  will  be  provided 
opportunities  throughout  the  workshop 
to  conmient  on  the  issues  under 
discussion. 

Dated  at  Rockville,  Maryland  on  this  ISIh 
day  of  July,  1996. 

For  the  Nuclear  RagulalOKy  CommissiQa. 
LawmcsCSkas, 

Director,  Division  of  Engineering  Technology, 
Office  ofNudear  ftogulaiory  Beseaich. 
IFR  Doa  96-18371  Filed  7-1S-W:  8:4S  ami 


S1KUWTIE8  AND  EXCHANGE 

comassiON 

SutNTitosion  lor  0MB  Ravin*; 
COflMIMflt  RaqiMst 

Upon  Written  Request,  Copies  Available 
From:  Securitias  and  Exrhnny  Commission 
Office  of  Filings  and  Infafmatiop  Services, 
WashLngton.  OC  20549. 
Extsnsioa:  Rule  l$g-2:  SEC  File  No.  270- 
381:  OMB  Control  No.  3235-0434 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  199S 
(44  U.S.C  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
OfBce  of  Management  and  Budget 
requests  for  approval  of  extension  on 
the  following  riile: 

Rule  ISg-Z  requires  broker-dealers  to 
provide  their  ctistomers  with  a  risk 
disclosure  dociunent,  as  set  forth  in 


Schedule  ISC.'  prior  to  their  first  non- 
exempt  transaction  in  a  "penny  stock." 
The  rule  requires  broker-dealers  to 
obtain  written  acknowledgement  from 
the  customer  that  be  or  she  has  received 
the  required  risk  disclosure  document. 
The  nue  also  requires  broker-dealers  to 
maintain  a  copy  of  the  customer's 
written  acknowledgment  for  at  least 
three  years  following  the  date  on  which 
the  risk  disclosure  document  was 
provided  to  the  customer,  the  first  two 
years  in  an  accessible  place. 

Approximalely  270  broker-dealers  are 
subject  to  Rule  lSg-2,  and  eech  one  of 
these  firms  will  process  an  average  of 
approximalely  156  risk  disclosure 
documents  per  year.  The  total  ongoing 
respondent  burden  is  approximately  4 
minutes  per  response,  or  an  aggregate 
total  of  624  minutes  per  respondent. 
Since  there  are  270  respondents,  the 
annual  burden  2608  hours. 

In  addition,  270  broker-dealers  will 
incur  a  recordkeeping  burden  of 
approximately  one  minute  per  response. 
Tnua,  respondents  as  a  group  will  incur  . 
an  aggregate  armual  recordkeeping 
burden  o^  702  hours.  The  total  annual 
hour  burden  is  3510  hours. 

The  total  cost  of  ongoing  compliance 
for  the  respondents  and  recocdfceepers  is 
J70.200. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commissitm  at 
the  address  below.  Any  cominenls 
concwning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Battell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C 
20S4S  and  Desk  Ofiicer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Afbirs,  OfBce  of  Management  and 
Budget,  Room  3Z08,  New  Executive. 
OfBce  Building,  WaAhigton,  D.C 
20503. 

DUed:  July  10, 1996. 
Mergant  a  McFarlond. 
Deputy  Secretary. 
IFR  Doc  96-1829*  PUsd  7-18-96:  8:45  am] 


<  SdHdsle  ISG  apklas  tb«  liiki  of  invaetiiig  in 
penny  Kecks;  Impoitaiu  catDCepts  iModatad  «rtth 
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etadmi  endog^eto  otliei  ilgiiiBi  aiil  InJonlaitlan. 


Faihral 


/  Vol.  61,  No.  HO  /  Friday,  July  19,  1996  /  NotioM 


37777 


gutwilMloii  for  OMB  (tovlaw, 

COiraiMfrt  fl6C|IJMt 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 
Itevision: 
Regulation  13D-C: 
Schedule  13D  and  13C 
SEC  File  No.  270-137 
,  OMB  Control  No.  3235-0145 

Notice  is  hereby  given  that  piuvuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Conmiission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request  for  approval  of  revision  to  the 
following: 

Sdiedule  13D  and  13G  are  filed  by 
pursuant  to  Sections  13(d)  and  13(g)  of 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  RagulaUon  13D- 
C  thereimder  to  report  beneficial 
ownership  of  equity  securities  registered 
under  Section  12  of  the  Exchange  Act 
Regulation  13D-G  is  intended  to 
provide  investors  and  the  subject  issuer 
with  information  about  accumulations 
of  securities  that  may  have  the  potential 
to  change  or  infiuenoe  control  of  t)ie 
issuer.  The  proposed  amendments  will 
allow  mote  individuals  and  non- 
institutional  investors  to  file  Schedule 
13G  in  lieu  of  Schedule  13D.  The 
Commission  anticipates  that  803 
Schedules  13D  would  be  filed  each  year 
if  the  proposals  were  adopted.  Each 
Schedule  13D  would  impose  an 
estimated  burden  of  14.75  hours  for  a 
total  annua]  burden  of  11,844.25  hours. 
It  is  estimated  that  9,065  Schedules  13G 
would  be  filed  each  year  if  the  proposals 
were  adopted.  Each  Schedule  13G 
would  impose  an  estimated  burden  of 
10  hours  for  a  total  annual  birrden  of 
90,650  hours. 

General  conunents  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  OfBcer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
(xinceming  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
schedules  should  be  directed  to  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 


DitscLlulyll,  1996. 
MsrgarM  H.  McFarland. 
Depufy  Secretary. 
IFR  Doc  96-18299  Piled  7->B-«6;  8:4S  ami 


[NstoMS  Na  1B-2IB42I 

Flung*  Under  the  Public  UttHty  Holding 
Coinpany  Act  of  1935,  M  Amandad 
f'AcT) 

July  12,  1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  refisrred  to  the  appUcation(s) 
and/or  declaration(sl  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  any 
amendments  thereto  is/are  available  for 
public  inspection  through  the 
Commission's  Offic»  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  5, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Waahington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarat(s)  at  the  addresae(s)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
oerUficate)  should  be  filed  with  the 
request  Any  request  for  hearing  and 
shall  identify  specifically  the  issues  of 
fact  of  law  are  disputed.  A  person  who 
so  requests  will  be  notified  of  any 
bearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  said  date,  the 
8ppIication(8)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granteid 
and/or  permitted  to  become  eflective. 

Central  and  South  West  Cocporatian,  et 
al.  (7I>-3113;  70-7218) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
and  its  wholly-owned  nonutility 
subsidiaty,  CSW  Credit,  hic.  ("Credit"), 
both  at  1616  Woodall  Rogers  Freeway, 
P.O.  Box  660164,  Dallas,  Texas  75202, 
have  filed  a  post-effective  amendment 
under  sections  6,  7,  9, 10  and  12  of  the 
Act  and  rule  45  thereimder  to  their 
appUcotion-declarations  in  the  above 
files. 

By  orders  of  the  Commission  dated 
July  19, 1985  (HCIAR  No.  23767),  July 
31, 1986  (HCAR  No.  24157),  February  8, 
1988  (HCAR  No.  24575).  December  24, 
1991  (HCAR  Na  25443)  and  December 


22, 1995  (HCAR  No.  26437),  CSW  was 
authori2ed  to  organize  Credit  to  engage 
in  the  business  of  factoring  accounts 
receivable  for  certain  subsidiaries  of 
CSW  *  and  for  nonassociate  utility 
companies;  Credit  was  authorized  to 
botiow  up  to  $520  million  and  $304 
million  in  respect  of  its  factoring  of 
associate  and  nonassociate  utility 
receivables,  respectively;  and  CSW  was 
authorized  to  niake  equity  investments 
in  Credit  of  up  to  $80  million  and  $76 
million  in  connection  with  its  factoring 
of  associate  and  nonassociate  utility 
receivables,  respectively,  in  each  cose 
through  December  31, 1996.  Credit  %vas 
required  to  limit  its  acquisition  of 
nonassociate  utility  receivables  ao  that 
the  average  amotmt  of  such 
nqnassofnate  utility  receivables  for  the 
preceding  twelve-month  period 
outstanding  as  of  the  end  of  any 
calendar  month  would  be  less  than  the 
average  amoimt  of  receivables  acquired 
&om  CSW  assoicate  companies 
outstanding  as  of  the  end  of  each 
calendar  month  during  the  preoeding 
twelve-month  period  rSO% 
liestriction"). 

In  1987,  the  applicants  filed  an 
application  with  the  Commission 
seeking  authorization  for  Credit  to  {actor 
the  accounts  receivable  of  nonassodole 
utilities  without  regard  to  the  50% 
Restriction,  increase  Credit's  aggregate 
borrowings  and  increase  CSW's  equity 
investment  in  Credit.  This  apphcation 
was  spproved  in  an  initial  decision 
rendmed  by  on  administrative  law  judge 
on  February  23, 1989  (File  No.  3-7027). 
On  review,  the  Commission,  by  order 
dated  March  2, 1994  (HCAR  No.  25995). 
reversed  the  initial  decision,  upheld  the 
50%  Restriction  and  denied  the 
application  in  its  entirety. 

'The  applicants  state  that  on  May  29, 
1992,  CSW  and  CPL  entered  into  a 
settlement  agreement  with  Houston 
Industries  Incorporated  and  its 
subsidiary,  Houston  Lighting  ft  Power 
Company  ("HLP"),  to  resolve  a  niunber 
of  disputes  between  the  two  systems 
("1992  Agreement").  As  part  of  the 
normalization  of  business  relations 
between  the  parties.  Credit  and  HLP 
agreed  to  arrangements  whereby  Credit 
would  purchase  accounts  receivable 
from  HLP.  By  order  dated  December  8. 
1992  (HCAR  No.  25696),  Credit  was 
authorizBd  to  borrow  up  to  an 
additional  $650  million  in  the  aggregate 
outstanding  at  any  one  time  during  the 
12V,i  year  term  of  the  1992  Agreement 
for  the  sole  purpose  of  purchasing 


>  Tbeie  companies  include  Central  Power  and 
Usbt  Company  ("CPL").  Publk:  Sarvice  Company  of 
Okiabonia,  Southwaatem  Electric  Power  Company. 
Weal  Teaea  UtlUtiaa  Company  and  Tcanaok.  Lac 
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accx>unts  receivable  of  HLP.  The 
applicants  (i)  proposed  tliat  for  so  long 
as  the  50%  Restriction  is  applicable  to 
Credit,  after  the  purchase  of  HLP 
receivables.  Credit  would  comply  with 
the  50%  Restriction  and  (ii)  requested 
authorization  to  sell  a  sufficient  amount 
of  HLP  accounts  receivable  such  that 
Credit  would  remain  in  compliance 
with  the  50%  Restriction.  By  order 
dated  December  29.  1992  (HCAR  Mo. 
25720),  Credit  was  authorized  to  sell  a 
sufficient  amount  of  HLP  receivables  to 
unrelated  third  parties  in  order  to 
comply  with  the  50%  Restriction.  This 
order  also  required  Credit  to  provide 
additional  information  in  its  periodic 
reports  Bled  with  the  Commission 
evidencing  Credit's  ongoing  compliance 
with  the  50%  Restriction. 

The  applicants  now  seek 
authorization  for  Credit  to  £sctor 
accounts  receivable  of  HLP  without 
regard  to  the  50%  Restriction.  The 
applicants  also  seek  authorization  to 
engage  in  additional  financing  in 
connection  with  Credit's  foctoring 
business.  Specifically:  (1)  Credit 
requests  authority  to  borrow  up  to  an 
additional  S216  million  tiirough  bank 
lines  of  credit  or  the  issuance  of 
commercial  paper,  thereby  increasing 
the  amount  of  debt  it  may  incur  to 
finance  the  purchase  of  nonassodate 
utihty  receivables,  other  than  HU* 
receivables,  btim  S304  million  to  $520 
million:  (2)  CSW  requests  authority  to 
increase  its  aggregate  equity  investment 
in  Credit  from  $156  miJlion  to  $260 
millioD,  of  which  up  to  $80  million 
could  be  used  to  purchase  receivables  of 
assoiaate  companies,  up  to  $100  million 
could  be  used  to  purchase  HLP 
receivables  and  up  to  $80  million  could 
be  used  to  purchase  receivables  Bom 
nonassociate  utilities:  and  (3)  CSW 
requests  authority  to  extend  loans  to 
Credit  and  to  provide  guarantees  of 
Credit's  obligations  in  an  aggregate 
amount  not  to  exceed  $850  million  at 
any  time  outstanding.  The  applicants 
state  that  the  siun  of  the  aggregate  of 
borrowings  by  Credit  plus  any  equity 
contributions  from  CSW  to  Credit  will 
not  exceed  $1.95  billion  without  further 
authorization  from  the  Commission. 

New  England  Electric  System  (7»-Sa03) 

New  England  Electric  System 
("NEES"),  25  Research  tJrive, 
Westborough,  Massachusetts  01582,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application-declaration  previously  filed 
under  sections  6(a),  (7),  9(8),  10. 12(b) 
and  13(b)  of  the  Act  and  rules  45  and 
54  thereunder. 

By  order  dated  May  23, 1996  (HCAR 
26520)  ("Initial  Order "),  the 


Commission  authorized  NEES  to  form 
one  or  more  marketing  companies  in 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Maryland,  Delaware, 
Pennsylvania,  New  Jersey  and  New 
York  (the  "Marketing  Companies")  to 
engage  in  wholesale  marfcstiiig  of 
electric  power  and  related  transactions. 
The  Initial  Order  also  authorized 
Marketing  Companies  established  in 
New  Hampshire  and  Massachusetts  to 
participate  in  each  State's  respective 
pilot  program  for  retail  electric  power 
sales.  Jurisdiction  was  reserved  over  the 
sale  of  electric  po%ver  at  retail  by  all 
other  Marketing  Companies  pending 
completion  of  me  record. 

NEES  now  proposes  to  form  one  or 
more  direct  or  indirect  new  subsidiaries 
("Additional  Marketing  Companies")  in 
CoDoecticut,  Maine,  and  Vermont  to 
engage  in  the  business  of  wholesale  and 
tetoilmarketing  of  electricity. 

The  Additional  Marketing  Companies 
also  propose  to  provide  a  broad  range  of 
electrical-related  services  to  customers, 
including  but  not  limited  to  audits, 
power  quality,  fuel  supply,  repair, 
maintenance,  construction,  design, 
engineering  and  consulting.  In  addition, 
the  Additional  Marketing  Companies 
may  enter  service  agreements  with 
NEES,  New  England  Power  ("NEP"), 
New  England  Power  Service  Company 
("NEPSCO"),  and/or  NEES'  electric 
utility  operating  companies  ("Retail 
Companies")  under  which  they  would 
provide  technical  and  support  staff  to 
the  Additional  Marketing  Companies 
needed  for  a  particular  project.  No  more 
than  2%  of  the  employees  of  NEES, 
NEP,  NEPSCO  and/or  the  Retail 
Companies  will  render,  directly  or 
indiractly,  services  to  the  Additional 
Marketing  Companies  and  the 
previously  authorized  Marketing 
Companies  at  any  one  time.  All  costs 
associated  with  such  staff  (including 
compensation,  overhead  and  benefits) 
would  be  fully  reimbursed  by  the 
Additional  Marketing  Company  to 
which  they  were  assigned  in  accordance 
with  rules  90  and  91. 

NEES  proposes  to  finance  each 
Additional  Marketing  Company  by 
purchasing  1 ,000  shares  of  its  common 
stock  ($1.00  par  value),  for  a  total 
purchase  price  of  $1,0<K).  Subsequently, 
NEBS  intends  to  make  capital 
contributions  and/or  loans  to  the 
Additional  Marketing  Companies  from 
time  to  time  through  December  31, 
1999,  provided  that  such  contributions 
and/or  loans  for  all  Additional 
Marketing  Companies,  together  with  the 
previously  authorized  Marketing 
Companies,  will  not  exceed  $15  million 


outstanding  at  any  one  time.'  Any  loans 
will  be  in  the  form  of  non-interest 
bearing  subordinated  notes  payable  in 
twenty  years  or  less  from  the  dale  of 
issue.  Ilie  Additional  Marketing 
Company  may  prepay  any  or  all  of  its 
outstanding  notes  without  pramiimi  or 
penalty. 

Gaunl  PnbUc  UtiUliss  Corporalion 

(70-4W77) 

General  Public  Utilities  Corporation 
("GPU"),  100  Interpoce  Parkway. 
Parisippany,  New  Jersey  07054,  a 
registered  holding  compeny,  has  filed  a 
declaration  under  sections  6(a),  7, 12(b). 
32  and  33  of  the  Act  and  rules  45,  53 
and  54  thereunder. 

GPU  proposes  to  issue  and  sell  for 
cash,  from  time  to  time  through 
December  31, 1908,  up  to  7,000,000 
shares  of  its  authorized  but  unissued 
common  stock,  $2.50  par  value 
("Additional  Shares"),  to  the  public 
through  negotiated  transactions  with 
underwriters,  sales  or  placements  with 
selling  or  placement  agents,  direct  sales 
to  institutional  or  other  purchasers  or 
any  combination  of  the  above.  CPU  may 
also  seek  to  sell  the  Additional  Shares 
to  a  selling  agent,  as  principal,  for  resale 
to  the  t>ublic  on  the  New  York  Stock 
Exchange  or  a  regional  exchange  and/or 
in  private  placement  transactions. 

GPU  will  use  the  net  proceeds  from 
the  sale  of  the  Additional  Shares  to 
make  cash  capital  contributions  to  its 
electric  and  other  operating 
subsidiaries,  which  in  turn  will  apply 
the  funds  to  repay  or  refinance 
outstanding  indebtedness^to  redeem  or 
repurchase  outstanding  senior 
securities,  to  finance  construction,  for 
other  corporate  purposes,  or  for 
reimbursement  of  Binds  previously 
expended  for  these  purposes.  Net 
proceeds  may  also  be  applied  to 
reimburse  CPU's  treasury  for  funds 
previously  expended  to  moke  capital 
contributions,  to  repay  or  refinance 
outstanding  GPU  indebtedness  and  for 
other  GPU  corporate  purposes, 
including  the  acquisition  by  certain  of 
its  subsidiaries  of  interests  in  qualifying 
facilities,  exempt  wholesale  generators 
and  foreign  utility  companies. 


■  SubaaqiMnt  dpltsl  conlributiora  or  opflo 
account  advancM  vritbout  iotanat.  lovu.  and 
extenaioiu  of  credit  from  NEES  to  tha  MArk«Iinf 
Conipaniaa,  nuda  In  acoxtlajica  with  liM  tanna  of 
nil<45,<rUlba« 
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For  tile  Commission,  by  the  Divisioa  of 
Investment  Maoagemsnt,  pursuant  to 
delegated  atjthority. 
M«rg«n<  a  McFarbad. 
Depu  ty  Secretary. 
IFR  Ooc  96-1S303  Filed  7-1fr-W:  8:45  ami 


PW.  N&  IC-SI068;  Na  S12-100Sq 
ECKFkwncW  Consultants,  Inc.,  at  al. 

July  12, 1996. 

AOStCY:  Securities  and  Exchange 
Commission  ("Oimmission"). 
ACTION:  Notice  of  Application  for  an 
Order  pursuant  to  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTK  EQ  Financial  ConsultanU, 
Inc.  ("EQ  Financial")  and  The  Equitable 
Life  Assurance  Society  of  the  United 
States  ("Equitable"). 
nOEVANT  1M0  ACT  seCTIONS:  Order 
requested  pursuant  to  Section  9(c) 
granting  exemption  from  the  provisions 
of  Section  9(a). 

StMMARY  OF  APPUCAT10N:  Applicants 
seek  ait  order  of  the  Commission 
pursuant  'o  Section  9(c)  of  the  1940  Act 
to  enable  EQ  Financial,  Equitable  and 
any  subsidiary  of  Equitable  aSacted  in 
the  future  (collectively,  "The  Equitable 
Subsidiaries")  to  employ  Paul  Donnelly 
("Doimelly"),  who  is  subject  to  a 
securities  related  injunction  described 
below. 

FUNG  OiATE:  The  application  was  filed 
on  March  4, 1996,  and  amended  on  July 
12. 1996. 

HEARINa  OR  NOTIFKA'nON  OF  HEAIWia:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  urriting  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  Autgust  6, 1996,  and  must  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  aHidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADOnESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  DC.  20549. 
Applicants,  c/o  Marcia  L.  MacHaig, 
Debevoise  &  PUmpton,  555  Thirteenth 
Street,  NW.,  Washington.  DC.  20004. 
FOR  FURTHER  *»>HMATK>N  CONTACT: 
Kevin  M.  Kirchoff,  Senior  Counsel, 
Office  of  Insurance  Products  (Division 


of  Investment  Management),  at  (202) 

942-0670. 

•UPFtaBITARV  atrORMATION.  Following 

is  a  summary  of  the  application:  the 

complete  application  is  available  for  a 

lee  from  the  Public  Reference  Branch  of 

the  Commission. 

Applicants'  Representations 

1.  EQ  Financial  (formerly  named 
Equico  Securities,  Inc.)  is  a  corporation 
all  of  the  outstanding  shares  of  which 
ore  owned  by  Equitable.  EQ  Financial  is 
a  broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  a  principal 
underwriter  for  various  entities 
registered  imder  the  1940  Act  and  may 
in  the  future  be  investment  adviser  or 
depositor  for  entities  that  are  registered 
under  the  1940  Act. 

2.  Equitable  is  a  New  York  stock  life 
insurance  company,  a  broksr-deeler 
registered  under  the  Qcchange  Act  and 
an  investment  adviser  registered  under 
the  Investment  Advisers  Act  of  1940. 
Equitable  is  the  depositor  for  two 
separate  accounts  Uiat  are  registered 
under  the  1940  Act  and  may  in  the 
future  be  investment  adviser  or 
principal  underwriter  tor  entities  that 
are  rmistered  under  the  1940  Act. 

3.  'Toe  Equitable  Subsidiaries  are  also, 
or  may  in  the  future  be,  investment 
advisers,  principal  underwriters  and/or 
depositors  for  entities  that  are  registered 
under  the  1940  Act. 

4.  In  1985,  Donnelly  was  permaitently 
enjoined  by  consent  from  engaging  in 
certain  acts  or  practices.  The  injunction 
resulted  from  a  complaint  filed  by  the 
Commission  alleging  violations  of 
Sections  5(a),  5(c)  and  17(a)  of  the 
Securities  Act  of  1933.  Sections  10(b). 
12(g).  13(a),  17A(c)  and  17A(d)  of  the 
Exchange  Act  and  Rules  lOb-5, 12b-20, 
13a-ll,  13a-13. 17Ad-4. 17Ad-6,  and 
17Ad-7  thereunder.  SEC  v.  Netelkos. 
Litigation  Release  No.  10918  (Oct.  30, 
1985).  The  Conunission's  complaint 
alleged,  among  other  things,  that,  from 
June  1982  to  January  1984,  Donnelly 
and  others  caused  Falcon  Sciences,  Inc. 
("Falcon")  to  issue  unregistered, 
unauthorized  and  counterfeit  stock,  that 
Donnelly  knowingly  instructed  Falcon's 
public  accountant  to  report  certain 
contracts  between  Falcon  and  other 
companies  as  arm's  length  agreements 
when  they  were  not  and  that  Donnelly 
assisted  in  the  preparation  of  various 
documents  Falcon  filed  with  the 
Commission,  including  annual  aiui 
quarterly  reports,  that  he  knew 
contained  untrue  and  misleading 
statements  of  material  feds. 

5.  Donnelly  became  a  life  insurance 
agent  for  Equitable  in  1984.  For  several 
months  before  the  entry  of  the 


injunction,  Dormelly  was  also  a 
registered  representative  of  EQ 
Financial  and  of  Equitable.  After  the 
entry  of  the  injunction,  Doiuielly  oeased 
beit^  a  registered  representative  of  EQ 
Financial  and  of  Equitable.  He 
continued  to  be  a  life  insurance  agent 
for  Equitable  and  was  acting  in  that 
capacity  as  of  the  date  the  appUcatian 
was  filed. 

6.  EQ  Financial  and  Equitable  now 
propose  to  employ  Donnelly  es  a 
regikered  representative.  They  are 
aware  that  to  do  so  without  an  order  of 
the  Commission  under  Section  9(c) 
would  disqualify  them  bom  acting  in 
certain  capacities  to  entities  ragistered 
under  the  1940  Act.  In  this  regard,  EQ 
Financial  and  Equitable  note  that  they 
have  extensive  compliance  registration 
procedures  to  ensiire  that  they  do  not 
employ  persons  who  are  subject  to  a 
statutory  disqualification  under  Section 
9(a)  of  the  1940  Act  until  the  Section  9 
issues  are  resolved.  Applicants  also  note 
that,  as  an  agent  for  Equitable,  Donnelly 
is  not  an  employee  of  Equitable  and 
thus  Equitable  is  not  currently 
disqualified  from  acting  as  a  depositor 
for  separate  accounts. 

Applicants'  Legal  Analysis 

1.  Section  9(a|  of  Ilie  1940  Act  provides,  id 
relevant  part,  that 

It  shall  be  unlawful  far  any  of  the  fbUowiog 
persons  to  serve  or  act  in  the  capacity  of 
employee,  officer,  director,  tnember  of  an 
advisory  board,  investment  adviser,  or 
depositor  of  any  legiiiterBd  investment 
company,  or  principal  underwritiir  for  any 
tegiftered  open-tind  company,  registered 
until  investment  tnjst.  or  registered  bco 
amount  certificate  compeny. 
*         •         *         ■         • 

(2)  any  penon  who,  by  reason  ofany 
misocmduct,  is  permanently  or  temponrily 
enjoined  by  order,  judgment,  or  decree  of  any 
court  of  onnpetent  jurisdiction  from  acting  as 
an  underwriter,  broker,  dealer,  investment 
adviser,  municipal  securities  dealer, 
government  securities  broker,  government 
securities  dealer,  transfer  agent,  or  entity  or 
person  required  to  be  registered  under  the 
Commodity  Exchange  Act,  or  as  an  afniisted 
person,  salesman,  or  employee  or  any 
registered  Investment  company,  bank, 
insurance  company,  or  entity  or  person 
required  to  be  registered  under  the 
Conunodity  Exchange  Act.  or  from  engaging 
in  or  continuing  any  conduct  or  practice  in 
connection  with  any  such  activity  or  In 
connection  with  the  purchase  or  sale  of  any 
security,  or 

(3)  a  txnnpany  any  affiliated  person  of 
whli:h  is  ineligible,  by  reason  of  paragraph 
*  '  '  (3),  to  serve  or  act  in  the  foregoillg 
cspecilies. 

2.  Section  9(c)  of  the  1940  Act  provides 
that 

Any  person  who  is  ineligible,  by  reason  of 
subsection  (a),  to  serve  or  act  in  the 
capacities  enimaersted  in  that  sufaeecdoa. 
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may  6Ig  with  Iha  ConuoiniaB  u  appUcaUon 
for  ao  exomption  from  the  pfovWoiM  of  that 
subaection.  The  Commiaaloa  iball  by  onlar 
grant  5uch  application,  either 
uncoDditionally  or  oo  an  appropriate 
temporary  or  other  conditional  baais,  if  it  ia 
eetabliahed  that  the  prohibitions  of 
(ubaection  (a),  aa  applied  to  such  p«iaa,  ate 
unduly  or  dispiopoitioaatety  aeveie  or  that 
the  conduct  of  atich  peraoR  haa  been  such  as 
not  to  make  it  against  the  publirntereat  or 
protectloo  of  ioveaton  to  gnni  such 
appBcatkm. 

3.  If  Donnelly  betamies  an  employee 
of  EQFinanciail.  E(]uitable  and/or  any  of 
The  Equitable  Subaidiariea,  the 
employer  will  become  subject  to  the 
disqualifif:ation  provisions  of  Section 
9(a)  because  Donnelly  will  be  an 
affiliated  person  of  the  employw. 

4.  Applicants  submit  that  the 
itatutoiy  standards  set  forth  above  will 
be  aatiafied  with  respect  to  the  nlief 
requested  luder  Section  S<c)  of  the  1S40 
Act  In  this  connection.  Applicants 
believe  that  the  application  of  the 
prohibitions  of  Section  g(a)  to 
Applicants  and  The  Equitable 
Subsidiaries  because  of  the 
employmenmt  of  Doimelly  would  be 
unduly  and  disproportionately  severe. 
Applicants  also  assart  that  their  conduct 
and  the  conduct  of  the  Equitable 
Subsidiaries  has  been  such  as  to  make 

it  not  against  the  public  interest  or  the 
protection  of  investors  to  grant  the 
requested  lelieL 

5.  Donnelly  will  not  serve  in  any 
capacity  related  in  any  way  to  the 
provision  of  investment  advice  to  any 
registered  investment  company  or  to 
acting  as  principal  iwderwritar  to  any 
registered  open-end  investment 
company  or  registered  face-amoimt 
certificate  company  or  as  principal 
underwriter  or  depositor  to  any 
registered  unit  investment  trust.* 
Doimelly  will  not  be  a  corporate  officer 
of  £Q  Financial.  Equitable  or  any  of  The 
Equitable  Subsidiaries  or  serve  in  a 
policy-making  role  or  participate  in  the 
management  or  administrative  activities 
of  EQ  Fiiiancial,  Equitable  or  any  of  The 
Equitable  Subsidiaries  relating  to 
registered  investment  companies. 

6.  Applicants  state  that  the  conduct 
complained  of  by  the  Commission  on 
the  part  of  Doimelly  did  not  relate  to 
investment  company  activities.  The 
injunction  against  Donnelly  was  entered 
more  than  10  years  ago  and  the  events 
to  which  it  related  occurred  more  than 
12  years  ago.  Applicants  state  that 
Donnelly  has  not  been  subject  to  similar 


*  ApptlGuiU  expect  tilal  DamieUy  will  be 
involved  to  Kxna  dstji'ie  In  the  rstall  aale  of 
iavestmant  company  Mcurities.  indudioc  variable 
iiwimnce  prtKlucts  funded  by  Mparate  i 
orpillaBd  u  unit  iDveabnaat  uiuU. 


action,  or  any  action  relating  to  his 
conduct  as  an  agent  of  Equitable,  nor  to 
the  best  knowledge  of  Applicants  after 
reasonable  inquiry  have  any  complaints 
been  filed  against  Oonoelly  with  the 
Conunissioo,  any  self-regulatoiy 
organization,  any  state  securltiM 
commission  or  any  insurance  ragulatmy 
authority  since  the  date  of  the 
injunction. 

7.  Applicants  state  that  Donnelly  has 
infomied  Applicants  that  be  complied 
with  the  disgorgement  and  payment 
obligations  imposed  on  him  tuider  the 
injunction. 

8.  Applicants  aaaeit  that  the  balance 
of  bimess  requires  that  the  requested 
relief  be  granted.  If  the  exemption  is  not 
granted.  EQ  Financial.  Equitable  and 
The  Equitable  Subsidiaries  will  not 
employ  Donnelly  because  to  do  so 
would  subject  tlram  to  a  Section  OM  bar 
on  investment  company  activities. 
Conaequently,  Donnelly  would  continue 
to  be  imable  to  offer  his  clients  the  full 
range  of  financial  services  available  to 
be  provided  by  a  registered 
representative  of  EQ  Financial  and 
Equitable.  Applfbants  believe  this 
would  unduly  limit  his  business 
activities. 

9.  Finally,  Applicants  assart  that  the 
relief  they  request  is  virtually  Identical 
in  all  material  respects  to  relief  the 
Commission  has  granted  on  numerous 
previous  occasions.  See  e.g.  Cruntal  & 
Co.,  Incorporated,  Inv.  Co.  Act  Rel.  No. 
19793  (Oct.  18. 1993). 

Applicants' Condiliaa 

Applicants  agree  that  the 
Commission's  order  granting  the 
requested  relief  shall  be  subject  to  the 
following  condition: 

EQ  Financial,  Equitable  and  The  Equitable 
Subsidiaries  will  not  employ  Doiuielly  in  any 
capacity  related  directly  to  the  provision  of 
investment  advisory  services  fior  a  registared 
investment  company,  or  acting  as  a  principal 
underwriter  for  a  registered  opon-end 
investment  company  or  registered  face- 
amount  certificBte  company,  or  as  a  principal 
undenrriter  or  depositor  for  a  registered  unit 
investment  trust. 

For  tlte  Commission,  by  tiie  Divisian  of 
investment  Management,  pursuant  to 
delegated  authority. 
Margaret  B.  MeTariani, 
Deputy  Socntuy. 

IFR  Doc.  08-18302  Piled  7-18-06: 8:45  ami 
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RaiaH*  N&  1004;  Fa*  No.  aia-tOOB^ 
Tlw  N«w  Soutti  AMca  Fund  bw. 

July  12,  IMS. 

AOBICr:  Securities  and  Exchanga 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  New  South  Ablca  Fund 
Inc. 

nafVAKT  ACT  MCnON:  Section  10(0. 
SUMMAAY  OF  APHJCAIKSN:  Applicant 
requests  an  order  to  permit  it  to 
purchase  South  African  securities  from 
an  underwriting  syndicate  when 
applicant's  investment  adviser  is  an 
affiUated  person  of  a  principal 
tmdsrwriter  in  the  syndicate. 
RLMO  DATE  The  application  was  Bled 
on  Maich  22, 1996  and  amended  on  July 
1, 1996. 

NEANNO  on  NOTmCATION  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  6, 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  wiitijig  to  the  SECs 
Secretary. 

AOOncsseS:  Secretary,  SEC,  450  Sth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  c/o  Bear  Steams  Fimds 
IvlanBgemont  Inc.  Z4S  Park  Avenue,  New 
York,  N.y.  10167. 

Fon  FURncn  info«watk]n  contract: 
Mary  T.  Geffroy,  Staff  Attorney,  at  (202) 
942-0553,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLBIBIT  tiFOflMATION:  The  following 
is  a  summary  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fae  from  the  SEC's  Public 
Reference  Branch. 


AppUcaal'al 

1.  Applicant  is  a  non-diversified, 
closed-end  management  investment 
company  organized  as  a  Maryland 
oorpoiation.  Applicant's  investment 
objective  is  loog^enn  appreciation 
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through  investments  principally  in 
securities  of  ianiers  of  South  Africa, 
and,  to  a  lesser  extent,  in  other  countries 
in  the  South  African  region.  Under 
normal  market  conditions,  at  least  80% 
of  applicant's  assets  will  be  invested  in 
South  African  securities,  including  at 
least  65%  of  its  assets  in  equity 
securities  of  South  African  issuers  as 
well  as  up  to  35%  of  its  assets  in  certain 
fixed  income  securities  which,  in  the 
investment  adviser's  judgment,  have  the 
potential  for  long-term  capital 
appreciation. 

2.  Applicant's  investment  adviser  is 
Fleming  IntematioDal  Asset 
Management  Limited  ("FIAM"),  a 
company  organized  imder  the  laws  of 
Great  Britain.  Robert  Fleming  Holding 
Limited  ("RFHL")  is  the  ultimate 
corporate  parent  of  FIAM. 
'    3.  Martin  &  Co.  Inc.,  a  South  African 
brokerage  firm,  provides  FIAM  with 
research  material  containing  factual, 
statistical  and  other  information, 
including  economic  trends,  concerning 
South  Africa  and  other  coimtries  in  the 
South  African  region,  and  their 
respective  securities  markets.  Efiisctive 
November  24, 1995,  RFHL  and  Martin  & 
Co.  Inc  formed  a  joint  venture  called 
Fleming  Martin  Holdings  Lts. 
("FMHL").  FMHL,  together  with  FIAM, 
is  deemed  to  be  imder  the  conunon 
control  of  RFHL,  and,  as  such,  is  an 
affiliated  person  of  FIAM  within  the 
meaning  of  section  2(a)A(3)  of  the  Act 

4.  Section  10(i)  of  the  Act  prohibits  a 
registered  investment  company  btmi 
purchasing,  during  the  existence  of  any 
tmdsrwriting  or  selling  syndicate,  any 
security  where  a  principal  tmderwriter 
of  such  secuiity  is  an  oQicar,  director, 
member  of  an  advisory  board, 
investment  adviser,  or  employee  of  such 
investment  company,  or  is  a  person 
with  which  any  sucji  listed  person  is 
affiliated.  Because  applicant's 
investment  adviser  is  affiliated  with 
FMHL,  applicant  is  prohibited  frmn 
ptuchasing  securities  in  imderwritten 
public  offerings  in  South  Africa  in 
Hdiich  FLAM,  FMHL.  RFHL,  or  any 
person  of  which  these  entities  are 
affiliated,  participate  as  principal 
tmderwriter. 

5.  Rule  lOf-3  exempts  a  transaction 
from  the  provisions  of  section  10(f)  if 
certain  conditions  are  met. 
Subparagraph  (a)(1)  of  rule  lOf-3 
requires  that  the  securities  purchased  be 
part  of  an  issue  registered  under  the 
Securities  Act  of  1933  (the  "Securities 
Act").  Unless  the  South  African 
securities  are  being  offered  publicly  in 
the  United  States,  they  are  not  required 
to  be  regiatsrad  imder  the  Securities 
Act  Accordingly,  most  transactions  in 
South  African  sacuiitias  cannot  meat 


the  condition  set  forth  in  subparagraph 
(a)(1). 

Applicant's  Legal  Analysis 

1.  In  order  to  participate  in 
underwritten  public  offerings  in  South 
Africa  for  which  Flaming  Martin 
Holdings  Ltd.,  RFHL,  or  any  of  their 
respective  affiliates  acts  as  a  principal 
tmderwriter,  applicant  requests  an  order 
exempting  it  froin  section  10(0  provided 
that  (a)  the  securities  purchased  be 
listed  or  approved  for  listing  on  the 
Main  Board  of  the  Johatmedburg  Stock 
Exchange  ("JSE"); '  (b)  with  the 
exception  of  paragraph  (a)(1)  of  rule 
lOf-3,  all  other  conditions  set  forth  in 
rule  lOf-3  be  satisfied:  (c)  the  foreign 
securities  subject  to  section  10(0  will  be 
purchased  in  a  public  offering 
conducted  in  accordance  with  South 
African  law  and  the  rules  and 
regulations  of  the  )SE;  and  (d)  all  subject 
South  African  issuers  will  have 
available  for  prospective  purchasers 
financial  statements,  audited  in 
accordance  with  the  accounting 
standards  of  South  Africa,  for  the  two 
years  prior  to  the  puicliase. 

2.  An  offering  in  South  Africa  is 
considered  a  public  offering  under 
South  African  law,  and  subject  to 
various  requirements  in  Schedule  3  of 
The  South  Africa  Companies  Act,  1973. 
if  a  prospectus  is  issued  to  a  wide  pool 
of  persons.  A  prospectus  also  must  be 
revered  with  the  Registrar  of 
Companies.  The  Registrar  of  Companies 
is  the  central  registry  for  companiea  in 
South  Africa.  Its  reqionsibilities  include 
filing  and  maintaining  public  records 
relating  to  companies,  including  the 
Articles  of  Association,  annual  returns, 
information  on  directors  and  officers, 
and  the  existence  of  security  interests 
over  the  assets  of  companies.  The 
Registrar  of  Companies  also.reviews 
proapectuaas  filed  with  it  to  ensure  that 
requirements  as  to  form  are  satisfied. 

3.  The  pid>lic  offering  price  is  fixed  at 
the  time  of  initial  issuance  and 
published  in  the  ofiering  prospectus, 
and  the  securities  offet«d  to  and 
purchased  by  affiliates  of  underwriters 
as  part  of  a  public  offering  will  be 
offered  and  sold  imder  the  same  terms 
as  to  the  general  public.  Applicant  is  not 
aware  of  any  instances  where  the  price 
of  securities  o^red  in  a  public  onering 
was  fixed  at  a  premium  to  the  market 
price.  Applicant  will  not  purchase 
securities  that  are  offered  in  a  public 
oSining  at  a  premium  to  the  market 
price. 


4.  Applicant  is  not  aware  of  any 
instance  where  a  public  ofisriog  %ras  not 
addressed  to  the  entire  investment 
community  of  South  Africa.  In  any 
event  applicant  will  not  participate  in 
any  public  offering  unless  the  relevant 
offer  is  made  to  every  class  of  investor 
who  has  the  right  to  participate  in  the 
issue. 

5.  A  public  ofiiaring  in  South  Africa 
usually  is  imderwritten  ptirsuant  to  an 
underwriting  agreement  in  which  the 
primary'  underwriters  an  obliaatsd  to 
purchase  at  a  fixed  price  all  of  the 
securities  being  ofEued  and  which  are 
not  taken  up  by  others  under  the 
offering.  Applicant  believes  this 
underwriting  arrangemeDt  eflactivsiy 
satisfies  the  "firm  commitment" 
requirements  of  subparagraph  (aX3)  of 
mlB  10f-3.>  Although  omer  methods  of 
underwriting  exist,  applicant  will  only 
purcfaaae  seoirities  underwritten  by 
such  firm  cammitment  method,  or  such 
other  method  that  complies  widi  the 
provisions  of  rule  10f-3(a)(3). 

6.  Securities  purchased  pursuant  to 
the  requested  relief  will  be  listed  or 
approved  for  listing  on  the  Main  Board 
of  the  )SE.  To  be  listed  on  the  Main 
Board,  a  company  must  have:  (a)  a 
minimum  subscribed  capital,  excluding 
revaluations  of  assets,  of  at  least  R2 
million  (approximately  $461,800  under 
the  current  conversation  rats)  ^  in  the 
form  of  not  less  than  one  million  shares 
in  issue:  (b)  a  satisfactory  profit  history 
for  the  preceding  three  years,  with  a 
current  audited  level  of  earnings  of  at 
least  Rl  million  (approximately 
$230,900),  before  taxation;  (c)  10%  of 
the  total  issued  shares  held  by  the 
public:  (d)  at  least  300  public 
Bhareholders;  and  (e)  a  minimum  initial 
price  of  shares  not  less  than  100  cents 
per  share  (approximately,  $.23).'  In 
addition,  listed  companies  are  obliged 
to  inform  shareholders  and  the  public  of 
transactions  by  way  of  an 
announcement  in  tlie  aimual  report, 
press  aimouncement.  or  a  circular  to 
shareholders. 

7.  The  only  condition  of  rule  lOf-3 
that  applicant  carmot  satisfy  is  the 
requirement  that  the  securities  to  be 


>  The  }5C  is  compriied  of  three  lepante  mirlMtS: 
the  Main  Boaid.  the  Devalopcnenl  Cipltal  Market 
("DCM"),  and  the  Venture  Caplul  Market  T'VCM"). 
AppUcant  is  no(  Making  rallaf  wilh  revpect  to  any 
sacuritlat  listed  on  aitfaar  the  OCM  or  VCM. 


■  Kula  iaf-3(iK3l  prorldei  thai  tha  •aairltles  to 
be  parchased  mu*t  tM!  ofltred  pursuant  to  an 
undsrwritlng  fgreeroent  undw  wtiicb  tha 
uodirwTilan  are  ooaimitlftd  to  purriiasa  all  of  the 
lagislarsd  securities  lieing  oHared,  except  thoaa 
purchased  bf  otfaeis  pursuant  lo  a  rigbls  ollBrins. 
If  tha  undarwritan  purchase  any  thoraol 

*0n  July  12,  1996,  applicant  nibmltlod  a  IsOer 
to  tha  sec  ("July  12  IsttR")  indicating  that  as  of 
July  11. 199S.  dia  Wo// Stieat /oumai  rapoctad  a 
oonvwsion  rata  of  .2309  U.S.  dollars  par  Rand. 

•  In  tha  July  12  laltar,  applicants  indicated  that 
tha  refafeoce  to  100  otnti  was  id  South  African 
cools  and  that  tbara  are  100  South  Abtean  caou  pv 
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purchas»(^be  regislersd  uAdar  the 
SecuriliM  Act.  Applicant  believes  that 
purchasing  the  securities  at  issue 
pursuant  to  a  public  offering  conducted 
in  accordance  with  South  African  law 
and  the  rules  and  regulations  of  the  )SE, 
together  with  the  requirement  that 
audited  financial  statements  for  the 
previous  two  years  be  available  to  all 
prospective  purchasers,  provide  an 
adequate  substitute  for  the  registration 
requirement.  The  availability  of  such 
pTunt-ial  statements,  as  well  as  the  other 
information  regarding  the  issuer 
required  under  The  South  Africa 
Companies  Ad.  1973  and  the  rules  and 
legubtions  of  the  (SE,  provides  FIAM 
with  sufficient  information  to  make 
informed  investment  decisions. 
Applicant  also  believes  that  the 
underwriters'  and  issuers'  liability 
protect  appUcant's  shareholders  from  a 
loss  resulting  bom  reliance  by  FIAM  on 
a  misleading  prospectus.  Taken  together 
with  the  requirement  that  securities 
subject  to  section  10(f)  be  puicbaaed  in 
public  offerings  conducted  in 
accordance  with  South  African  law  and 
the  rules  and  regulations  of  the  JSE, 
investors  can  be  assured  that  the 
securities  are  issued  in  the  "ordinary 
course  of  businesa,"  and  in  compliaiice 
with  regulatory  reqiiirements  similar  to 
those  imposed  by  the  U.S.  securities 
laws. 

8.  Applicant  further  believes  that  the 
widespread  distribution  of  securities  in 
a  public  offering  in  South  Africa:  the 
applicable  prospectus  delivery 
requirements;  and  the  fixed  offering 
price  at  which  securities  are  offered  to, 
and  purchased  by,  unaffiliated 
purchasers  on  the  same  terms  aa  any 
securities  purchased  by  applicant, 
provide  for  the  protection  of  investorB  in 
effectively  preventing  discriminatory 
and  predatory  practices  in  the 
underwriting  of  new  issues  that  would 
be  detrimental  to  applicant's 
shareholders. 

9.  In  light  of  the  foregoing,  as  well  aa 
the  protection  afforded  by 
subparagraphs  (a)(2)  through  (i)  of  rule 
lOf-3,  applicant  believes  that  purchases 
of  securities  in  the  manner  described 
above  will  not  raise  any  of  the  concerns 
addressed  by  section  10(f),  and  that  the 
granting  of  the  requested  examptive 
order  is  consistent  with  the  protection 
of  investors  and  with  the  purposes 
intended  by  rule  lOf-3. 

Applicant's  Conditiona 

Applicant  agrees  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Tho  securities  purchased  be  listed 
or  be  approved  for  listing  on  the  Main 
Board  of  the  JSE. 


2.  With  the  exception  of  paragraph 
(a)(1)  of  rule  lOf-3.  all  other  conditions 
set  forth  in  rule  lOf-S  be  satisfied. 

3.  The  foreign  securities  subject  to 
section  10(f)  will  be  purchased  in  a 
public  offiaring  conducted  in  accordance 
with  South  African  law  and  the  rules 
and  regulations  of  the  JSE. 

4.  All  subject  South  African  issuers 
will  have  available  for  prospective 
purchasers  financial  statements,  audited 
in  accordance  with  the  accounting 
standards  of  South  Africa,  for  the  two 
years  prior  to  the  purchase. 

For  the  ConunlMlon,  by  the  Division  of 
lovestment  Managanwot.  pumiant  to 
delegated  authority.    . 
Margaret  H.  McFarland, 
Depu  ty  Secmtary. 
IFR  Doc  S6-1S301  Piled  7-l»-(IS:  S-M  am] 
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)uly  12,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  V&C  78s(b)(l),  and  Rule 
19b-4  theiaunder,  17  CFR  240.19b-4, 
notice  is  hereby  given  that  on  July  11, 
1996,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
CUimmisaion  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  IH  below, 
which  Items  have  been  prepared  by  the 
Amex.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  form  interested 
persons. 

L  Self-Kagnlaloiy  Organizati0n's 
Suiement  of  the  Terms  of  SoMaDca  of 
the  Propoeed  Rule  Change 

The  Exchange  proposes  to  adopt  new 
Amex  Rule  933  to  prohibit  the 
unbundling  of  customer  option  orders 
in  order  to  make  them  eligible  for  entry 
into  the  Exchange's  Automatic 
Execution  System  ("Auto-Ex").  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  Amex  and 
at  the  Commission. 

n.  Sdf-Kegulalary  Oitanixatkm's 
SUiemast  of  Iha  Puipoae  of,  and 
Statulory  Basis  far,  the  Pioposed  Knle 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 


proposed  rule  change  and  discussed  any 
comments  it  leoeived  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  hi 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

0.  Self-Begulatory  Orfpnization'B 
Statament  of  the  Puivo$e  of,  and  the 
Statutory  Basis  for,  the  Proposed  ni/e 
Change 

(1)  Purpose 

The  Exchange  proposes  to  adopt  new 
Amex  Rule  933  which  is  designed  to 
prohibit  the  unbundling  (splitting  up  or 
dividing  up)  of  customer  option  orders 
in  order  to  make  them  eligible  to  fit  the 
size  parameters  of  the  Exchange's  Auto- 
Bx  system,  an  automatic  execution 
system  intended  for  small  orders  of 
customers.  The  Exchange  believes  that 
Auto-Ex  should  give  near  instantaneous 
single  price  execution  of  such  orders  at 
prevailing  bid/offisr  prices.  Currently, 
the  size  parameters  for  customer  Auto- 
Ex  orders  are  generally  10  contracts  for 
equity  options  with  larger  amounts 
available  for  certain  index  options. 

Automatic  execution  systems  were 
Introduced  more  than  10  years  ago  by 
the  Amex  and  other  option  exchanges  in 
response  to  member  firm  suggestions 
that  customers  would  be  helped  in 
gaining  confidence  in  tho  listed  options 
markets  if  quick,  single  price  executions 
at  posted  (prevailing)  prices  were 
available.  The  Amex  initiated  Auto-Ex 
in  certain  index  eptions  in  the  mid- 
1980s  and  later  extended  its 
applicability  to  equity  options. 

Over  the  past  several  years,  due  in 
large  part  to  enhancements  in 
technology  and  market  minding 
systems,  more  customers  and  other 
market  participants  have  obtained  the 
ability  to  use  a  combination  of  high 
speed  automated  market  watch  systems 
and  computer  generated  orders  to  enter 
orders  directly  or  indirectly  into  tho 
automatic  execution  systems  of  options 
exchanges.  In  order  to  fit  within  the  size 
parameters  of  such  systems,  large  size 
orders  are  frequently  spilt  up  into  small 
size  orders  which  give  rise  to  a  series  of 
sequential  (or  near  sequential)  orders 
being  entered. 

For  example,  a  member  with  a 
customer  order  to  buy  20  contracts  at 
the  prevailing  market  price  in  an  Auto- 
Ex  eligible  equity  option,  could 
structure  the  order  so  it  is  split  up  and 
transmitted  as  two  orders  to  buy  10 
contracts  each.  The  Exchange  believes 
that  such  unbundling  compromises  the 
basic  purpose  for  which  automatic 
execution  systems  ware  adoptsd. 
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Accordingly,  the  Exchange  now 
proposes  to  adopt  new  Rule  933 
(Automatic  Execution  of  Options 
Orders)  that  would  prohibit  the 
unbundling  of  customer  option  orders 
in  order  to  make  them  eligible  for  entry 
into  the  Exchange's  Auto-Ex  system. 
The  adoption  of  this  rule  would  be 
consistent  with  similar  rules  already  In 
force  at  the  Chicago  Board  Options 
Exchange  and  the  Pacific  and 
Philadelphia  Stock  Exchanges.'  Further, 
the  adoption  of  this  rule  wul  not  affect 
a  membar  firm's  ability  to  directly  route 
large  size  customer  option  ordora  (that 
is,  orders  in  excess  of  Auto-Ex  size 
parameters)  to  the  trading  floor  as  such 
firms  can  choose  to  either  (i)  use  the 
Exchange's  electronic  order  routing 
AMOS  system  which  will  cause  the 
order  (for  up  to  30  contracts  in  tha  case 
of  equity  options)  to  appear  on  an 
AUTO-A\(OS  display  terminal  where  it 
is  then  subject  to  execution,  or  (ii)  route 
the  order  (without  any  size  limitation) 
through  the  firm's  own  order  delivery 
system  for  execution  by  a  fioor  broker. 

(2) Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)5  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
un£sir  discrimination  between 
customen,  issuera,  broken  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Dale  of  Effisctivenaa  of  the 
Proposed  Rule  Change  and  Timing  far 
Conunission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  si^ficantly  affect 
the  protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
was  provided  to  the  Commission  for  its 
review  at  least  five  days  prior  to  the 
filing  date;  and  (4)  does  not  become 
operative  for  30  days  from  July  11, 1996, 
the  date  on  which  it  was  filed,  the  rule 


change  hss  become  effective  pursuant  to 
Section  KKbXaHA)  of  the  Act  and  Rule 
19b-4(e)(6)  thereunder.^  In  particular, 
the  Commission  believes  the  proposal 
qualifies  as  a  "noncontroversial  filing" 
in  that  the  proposed  standards  do  not 
significantly  affect  the  protection  of 
investors  or  the  pubUc  interest  and  do 
not  impose  any  significant  burden  on 
competition.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Conmiission  may  summarily 
abrogate  such  rule  change  if  it  appean 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act. 

IV.  SoUdtatinn  afCaminenls 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Parsons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tlut  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  pereon,  other  than 
thoee  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  SS2,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
26  and  should  be  submitted  by  August 
9,1996. 

For  the  Commission  by  tha  Division  of 
Market  Itegulation,  pursuant  to  delegated 
authority.' 

MaijaraliLkfeFailaad,      ' 
Deputy  Secretary. 

IFR  Doc.  96-18295  Filed  7-18-^)6: 8:4S  ami 
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July  12, 1996. 

Pumiant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  givan  that  oo 
May  28. 1996,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  role 
change  (File  No.  SR-DTC-96-11)  aa 
described  in  Items  I,  II.  and  in  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  ia 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  role  change 
from  interested  persons. 

L  Self-Kegulotsry  DixaBizotiaa's 
Statonant  of  the  Tsnns  of  Sobstaaoe  of 
Ills  Propoaed  Kale  CSiangs 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  new  rule 
governing  the  release  of  certain 
information  relating  to  DTC's 
participants  which  information  is 
obtained  in  DTTC's  ordinary  coum  of 
buaineas. 

n.  Self-Kogalalary  Oisaaiaattoa's 
Stataaiant  of  the  Parposa  of,  aad 
SUtntory  Basis  far,  tta  Proposad  lida 
Ckaage 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
lias  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.' 

(A)  Self-Regulatory  Organizatioi\'s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  mie 
change  is  to  establish  Rule  2,  Section  6, 
which  will  govern  the  release  of  certain 
information  relating  to  DTC's 
participants  which  information  is 
obtained  in  DTC's  ordinary  course  of 
business.  The  new  rule  will  authorize 
DTC  to  release  information  relating  to  a 
paitidpont's  fund  deposit,  collateral. 


<  Ste  CBOe  Rule  aa(aXi|:  PSE  Ruti  S.a7(c);  md 
FlibXiil«10IS<«li). 


'  17  CFK 140. 1«I>-«(<XS). 
>  17  cm  iaa.M-atoXt2|. 


<1SU.S.C.  7a<(bKl)(lMS). 
'The  CommiMlon  h«f  cnodifiad  tlM  mt  otllM 
riH  iiOiailltKi  by  OTC  * 
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net  cndit  balance,  and  net  debit  balance 
(refarred  to  herein  m  "clearing 
infbmiation")  to  authorized  parties. 
Such  authorized  parties  will  include 
other  clearing  agencies  registered  with 
the  Commission  at  which  the 
participant  is  a  member;  any  clearing 
organization  that  is  afGliated  with  or  has 
been  designated  by  a  hitures  contract 
market  under  the  oversight  of  the 
Commodities  Futures  Trading 
Commission  of  which  the  participant  is 
*  a  member  and  upon  the  request  of  the 
participant,  to  such  other  entities  as  th» 
participant  may  designate. 

The  proposed  rule  change  will  permit 
DTC  to  release  clearing  information  to 
the  National  Securities  Clearing 
Corporation  for  use  in  its  Collateral 
Management  Service  ("CMS").'  CMS 
provides  collateral  information 
regarding  a  participant  to  the  partidpent 
and  to  ouier  clearing  agencies  at  which 
the^utidpant  is  a  memb«. 

ore  believes  the  propoaed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  the  proposal  will 
enable  DTC  to  share  clearing 
informaticm  with  other  clearing  agencies 
so  that  they  may  better  monitor  a 
common  paitidpant's  total  dearing 
fund,  margin,  and  other  similar  required 
depoeils  that  may  be  available  to  protect 
-a  clearing  agency  against  loss  shcnild  the 
participant  default  on  its  obiigetioas. 
DTC's  ability  to  share  information  with 
other  dearing  agencies  will  ultimately 
assist  DTC  and  these  entities  in  assuring 
the  safeguarding  of  securities  and  bmds 
in  their  custody  or  control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization'* 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Manbers,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  were  not  solidtexL  DTC  vrill 


notify  the  Commission  of  any  written 
conmienta  received  by  DTC 

m.  Date  of  EOictiTacn  of  the 
PrapoMd  BBtoOage  aad  Tteii«  far 


DtputfSeaetaty. 
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Within  thirty-Sve  days  of  the  date  of 
publication  of  this  notice  in  the  FedanI 
Kagiain'  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  conaents,  the 
Commission  will: 

(a)  By  order  approve  such  propoaed 
rule  change  or 

(b)  Institute  pitxxedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtatiaB  of  Camncnts 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commiaslon,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propoaed  rule 
change  tjiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  O.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  prindpal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-9&-11 
and  should  be  submitted  by  August  9, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulatioo,  pursuant  lo  delegated 
auttaority.4 
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July  12, 1996. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
June  13, 1996  the  New  York  SILodt 
Exchange,  Inc.  ("NYSE"  or  '"Exchange") 
Bled  with  the  Secimties  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  July  9, 1996, 
the  Exchange  submitted  Amendment 
Na  1  to  the  Commission.'  The 
Commissi<m  is  publishing  this  notice  to 
solidt  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  SeltRagidaUiry  Organintlan't 
Statement  of  die  Terns  of  Snbatance  of 
Ike  Proposed  Solo  Choiigo 

The  revision  to  Equity  Transaction 
Charges  would  eliminate  the  $0.0019 
per  share  charge  for  Odd-Lots  (trades 
less  than  100  shares),  except  for  orders 
of  a  member  or  member  organization 
trading  as  an  agent  for  the  account  of  a 
non-member  competing  markgt  maker. 
In  addition,  the  current  Spedalist  Odd- 
Lot  Charge  of  $0,004  per  share  for  Odd- 
Lots  would  be  reduced  to  $.00135  per 
share.  The  text  of  the  proposed  rule 
changes  is  set  forth  below  (new  text  is 
italidzed;  deleted  text  is  bracketed): 


Eqully  PiMto  Agowey  TrimMan 


Eqisly  Per  Stiere  Cliaiqe— par  traiaacWon' 

System  Onjors  Irom  (100)  ^-2.099  atiorea '  

Floar  Exsculad  Trades  and  System  Trades  greater  tian  2.089  Sharac 

Fim  5.000  Shvos ~ 

6.001  to  710.000  £ 


NoCtwg*. 
saooi9. 

OilOOI. 
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latter  frotn  Jama*  E.  Buck.  Sanicr  Vice  Pmidant 
and  S«cr«tar>.  NYSE,  to  Ivette  Lopaa.  Aaaiaunt 
raiKtor,  DiTiaion  of  Mariat  Baguiadon.  SIC  dalad 
)ulyS,ltgB. 
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Competing  Market  Maker  a  specialist     the  NY^.  or  a  maikst-moker  bidding  and  offaring  over-the-counter.  In  a  New 

or  market-maker  registered  as  such  on  a  York  Stock  Exchange-trade  security, 

registered  stock  exchange  (other  than  •        •        •        •        • 
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n.  SoW'KegBlalasy  OigaaintiaB's 
StatsoMot  of  Ike  Porpose  of,  sad 
Statntocy  Basis  for.  tke  Proposad  Kak 


In  its  filing  with  the  Commissian,  the 
seU-ragulotoiy  oiganizstton  induded 
statements  cooceniing  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statemaits  may  be  examined  at 
the  places  spsdfied  in  Item  IV  below. 
The  self-regultf  ory  organization  bos 
prepared  summaries,  set  forth  In 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  change  Is  to 
respond  to  the  needs  of  our  constituents 
with  reaped  to  overall  competitive 
market  conditioiu  and  customer 
satisbction. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
luider  Section  6(b)(4)  >  that  on  exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reesonsble  dues,  faes.  and 
other  charges  among  its  members, 
issuers,  and  other  persons  using  its 
tadUties. 

B.  Self-Regulatory  Organization'M 
Stalentent  on  Burden  on  Competition 

The  Exdiange  believes  the  proposed 
fee  change  does  not  impose  any  burden 
on  competition  tliat  is  not  necessary  or 
appropriate  in  fnrtherance  of  the 
piurpose  of  the  Act 


C.  Self-Regulatory  Organization's 
Statemant  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
htanbets.  Participants,  or  Others 

Hie  Exchange  has  not  solidtsd.  and 
does  not  intend  to  solidt,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolidted  written  comments  from 
members  or  other  interested  parties. 

m.  Dale  of  ESsctivaBSSs  of  tke 
Piopoeed  Rnk  CSungs  oad  llmiBg  for 


The  foregoing  rule  change  constitutes 
or  changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(bK3)(A)  of  the  Ad<  and 
subparagn{^  (e)  of  Rule  19b-4 
thereunder.' 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  It  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solidtatioa  of  Cofninents 

Interested  persons  are  invited  to 
submit  writtm  data,  views,  and 
arguments  concerning  the  foregoing. 
Petsoos  msking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Wsshington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  uist  are  Bled  with  the 
Commissian,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commissian  snd  any  person,  other  then 
those  that  may  be  withheld  bom  tlie 
public  in  occordanoe  with  the 
provisiims  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  far 
inspection  and  copying  at  the  principal 
oBice  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSK-96- 
14  and  should  be  submitted  by  August 
9,1996. 

For  tlw  ConunissioD,  by  the  Division  of 
Market  Regulation,  purstut  to  dalegatsd 
(ulhurity.* 

Mai«B«l  H.  McFarlaad. 
Deputy  Secrvtoiy. 
[FK  Doc  Il6-lg30«  Filed  7-18-«;  8:45  am] 
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to  nm  QuoMa,  Automalic  EMOuVana 
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July  12,  uae. 

Pursuant  to  Section  19(b)(1)  of  the. 
Securities  Exchange  Ad  of  1934 
("Ad"),  15  U.S.C  78s(b)(l),  notice  u 
hereby  given  that  on  June  14, 1996.  the 
Padfic  Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Excfasnge  Commission 
("Commission")  the  proposed  rule 
dionee  as  described  in  Items  I.  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  PSE.  On  June  Z7. 1996. 
the  PSE  filed  Amendment  No.  1  to  the 
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proponi.*  The  CommissiCHi  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changs 
Cram  intarasted  persons. 

L  SdMagnlatory  OtfaniaaUM't 
SUtuuieimrf  the  Ten—  of  Sutelsnce  af 
tin  Pra|iaMd  Knie  Changs 

The  Exchange  is  proposing  to  modify 
its  rules  on  Sim  quotes,  automatic 
executions  and  oidars  that  may  be 
placed  in  the  Options  Public  Limit 
Order  BocA  ("Book")  in  order  to  clarify 
the  scope  of  these  rules.  The  Exchange 
is  also  proposing  to  modify  its  Minor 
Rule  Plan  and  Recommeaded  Pine 
Schedule  in  connection  with  violations 
of  thoee  rules. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Seoelaiy,  the  PSE,  and  to  the 
Commisaioo. 

n.  SalHtapillory  OtyJiaHna'a 

JTIil tofthaPmiaaaftmd 

Stalirtofy  Boaii  br.  Ha  Piapoasd  Kida 

b  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concaming  the  purpoee  of  and  basis  far 
the  proposed  rule  diange  and  discusaed 
any  comments  it  raoeived  on  the 
proposed  role  diange.  The  text  of  these 
statements  may  be  examined  at  the 
places  spedSed  in  Item  IV  below.  The 
PSE  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Begalatory  Or^fmisation'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  far,  Ow  Proposed  Rule 
Change 

1.  Purpose 

PSE  Rule  6,86  currently  provides  that 
eadi  trading  crowd  on  llw  optiODS  floaf 
is  required  to  provide  a  depth  of  twenty 
(20)  opdon  contracts  for  all  "nan- 
broker/dealer  customer"  orders,  at  the 
bid  or  ofiiar  that  is  displayed  as  the 
diseeminaied  mailcet  quote  at  the  time 
such  orders  are  announced  or  displayed 
at  the  trading  post  designated  for  trading 
the  subject  option  class.  The  Exchange 
is  proposing  to  amend  Rule  6.86  to 
clarify  that,  for  purposes  of  this  rule,  the 
term  "broker/dealer"  includes  foreign 
broiiar/dealers. 


1  Id  Amaodmant  No.  l.tbaBxcfaailgsooRSCUa 
Irtwilrs]  flnor  in  tlM  mmlMrias  ot  fIMM  to  tbs 
Minor  Kola  Han  (PSE  Rub  IOlis)  lad 
Raconmaadad  Plao  ScJbadula.  Saa  latlir  bom 
IBrhial  O.  PIkioii.  Sanlor  AUoamr.  Hagnlatrry 
MIcr.  PSI,  to  Jnaa  T.  McfUa.  AlUcMT.  OOca 
of  tlarkai  SaparrWon.  Di«liion  of  MaiM 
Ragplmon,  Dxnmlaaion.  dalad  luoa  28,  IISS 
r'AmandiBaal  So.  ll 


The  Rurhany  ia  alao  proposing  to 
amend  Rule  6.87  to  provide  that  only 
non-broksr/deoler  customer  orders  are 
eligflile  (or  exacutioa  on  the  Exchange's 
Automatic  BxscuUan  System  ("Auto- 
Bx^.  Tliis  change  codiOes  a  long- 
standing policy  of  the  Exchange  to  that 
effect.  Tile  rule  change  would  alao 
provide  tliat,  for  purposes  of  Rule  6.87, 
the  term  '^noker/dealer"  includes 
foreign  broker/dealers. 

Rule  6.S2(a)  currently  provides  that 
no  member  shall  place,  or  permit  to  he 
placed,  an  order  with  an  Order  Book 
Official  for  an  account  in  which  such 
member  or  his  organization,  any  other 
Tnfrii}}M^  or  member  otganixation,  or  any 
non-member  broker/dealer  has  an 
interest  The  Kxrhange  is  pn^Msing  to 
replace  that  provisiao  with  one  stating 
that  only  nan-hnicar/'lealer  customer 
ordeis  may  be  placed  with  an  Older 
Book  Official  purtoant  to  Rule  6.52(a). 
The  new  text  would  also  provide  tliat, 
for  ptuposes  of  this  rule,  the  term 
"broker/dealer"  includes  foraign  broker/ 
daalen. 

Hie  Exchange  is  aioo  proposing  to 
amend  its  Minor  Role  Plan  so  that  it 
includes  the  following  rule  violation: 
"Entry  of  broker/dealer  order  for 
execution  on  Auto-Bx  system.  (Rule 
6.87(a))."  The  Kxdunge  believes  that 
violations  of  Rule  6.87(a)  are  easily 
verifiable  and,  therefore,  are  appropriate 
for  inchiaion  hi  the  Minor  Rule  Plan. 

The  Exdhange  is  alao  pn^raaing  to 
modify  its  Racommended  Pine  Schedule 
under  the  Minor  Rule  Plan  as  follows: 
First,  the  currant  recommended  fine  for 
a  member  who  bils  to  honor  a 
guaranteed  marint  is  $250  for  a  first 
violation,  $500  for  a  second  violation 
and  $750  for  a  third  violation.  The 
Exchange  is  proposing  to  increase  these 
fines  to  $550.  $1,500  and  $3,000  for  a 
first,  second  or  third-time  violaticm, 
respectively.' 

Second,  the  recommended  fins  for  a 
member  who  hlls  to  identify  an  order 
as  for  a  broker/dealer  is  currently  $250 
for  a  first  violation,  $500  far  a  second 
violation  and  $750  tat  a  third  violation. 
The  RxrhangB  is  proposing  to  raise  these 
fines  to  $500.  $1,500  and  $3,000  for 
first,  eeoond  and  third-time  violations, 
reapectivsiy. 

Third,  the  exchange  is  proposing  to 
estabUsii  fines  of  $500,  $1,500  end 
$3,000  for  first,  second  and  tfaird-tiins 
violations  of  the  restriction  against 
entering  broker/dealer  orders  for 
execution  on  the  Auto-Ex  system. 


The  Exchange  believes  that  the 
proposed  rule  change  is  consistant  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  perticular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  bdlitate  transactions  in 
securities,  ^d  to  protect  investors  and 
the  public  interest  The  proposal  is  also 
consistent  %vith  Section  6(b)(6)  in  that  it 
is  designed  to  assure  that  members  and 
persons  associated  with  members  are 
appropriately  disciplined  for  violations 
of  Excnange  rules. 

B.  Self-Begulatory  Organaation's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competitiaa. 

C.  Self-Regulatory  Organisation 's 
Stateawra  on  Coaunents  on  the 
Proposed  Rule  Chaitge  Received  from 
Me^tbert,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  diange. 

nL  Psta  of  CBiill  I  aiwss  af  Ifca 
Piuyaaad  mh  fhawgs  aai  Ttaiag  tar 
Acliaa 


■Final  tor  nulUpla  Tlolalloiia  of  Optiooa  Floor 
Dioantm  and  Afinor  Tndlat  Rolaa  aro  cakulolad 
oo  a  nuuiiif  tan-yav  baaU.  Por  a  dlacualoa  of  tha 
Ejcchanat'f  Pai  iwiiiiiaiiilail  Ploa  Scfaadala.  aaa 
'  Sacmiliaa  E>i:liaiv  Act  lalaaaa  No.  343»  Ovly  •■ 
ISH).  50  FR  3S9S(  OalT  !'>,  ISM)- 


Within  as  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Kagialer  or  within  such  longer  period  (i) 
as  the  Commission  may  derignats  up  to 
00  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
oiganizatlon  consents,  the  Cmnmisaion 
wlU: 

(A)  By  order  approve  such  proposed 
rule  dianOB,  or 

(B)  Insatuts  proceedings  to  determine 
wiiether  the  pn^XMed  rule  change 
should  be  disapproved. 

IV.  Saiicitatiaa  af  CoasaaoBls 

Intsrssted  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Pwsons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commiasiao.  450  FUth  Street.  N.W., 
Washington,  D.C  20540.  Copies  of  the 
submission,  all  subssquant 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
diange  that  are  filed  with  the 
Commission,  and  all  written 

rmniniinif^rinna  relating  tO  the 

propoeed  rule  change  between  the 
Commission  and  any  person,  other  than 
Ifaoee  that  may  be  withheld  from  the 
public  in  accordance  with  the 
piovislans  of  5  U.&C  552,  will  be 
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availabls  for  inqiactlon  and  copying  in 
the  Connniasiasi's  I'uUic  ReigMuoe 
Section,  450  Fifth  Stnst  N.W., 
Washington.  D.C  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  prindpel  office  of  the 
P^  AU  submiasians  should  reiv  to 
File  No.  SR-PSE-ee-ig  and  should  be 
submitted  by  August  0,  ISOe. 

For  the  Conunlsaloii.  by  the  Division  of 
Maikat  RagulatioD,  pursuant  to  dslegaled 
■uthority.' 

Mscgorsl  a  McTarlaad, 
Deputy  Secretary. 
(FK  Doc.  a6-lS287  Filed  7-ta-W:  S-^S  omj 


SOCIAL  SECUMTV  AlWMiS  fWATION 

AQMcy  kifloffiiMllon  CoMcSofi 
AclivMsK  SubmlMloii  forOMS 


NocmaUy  oo  Fridays,  the  Social 
Securify  Administration  publidws  a  list 
of  infonnation  collection  pad^ages  that 
have  been  sulHnittsd  to  the  Office  of 
Management  and  Budget  {OMB)  for 
deerance  in  oompUance  with  PX.  104- 
13  effective  October  1,  ISOS,  The 
Paperwork  Reductim  Act  of  1B95.  The 
information  coUactioos  Ustad  below, 
which  wan  pubUshsd  in  the  Federal 
Kogialar  oo  May  17, 1006,  have  baao 
submitted  to  OMB.  (Call  Reports 
dsaianoa  Officsr  on  (410)  905-4125  far 
oopiss  of  package  or  writs  to  her  at  the 
adoiBSS  listed  after  the  infarmation 
ooUecttooa.) 

OMB  Osak  Officer  Laura  Oliven. 

5SA  Asports  Clearance  Officer  Judith 
T.  Haadie. 

1.  Raport(s)  of  Student  Beneficiary  at 
End  of  School  Yeai^-0960-0088.  The 
information  collected  on  form  SSA- 
1386  is  uasd  by  the  Social  Security 
Administration  to  verify  a  student's  fiill- 
Ume  Maodance  at  an  approved 
educational  institution.  The  sSscted 
public  consists  of  claimants  or 
banafldariss  who  ars  students  and  ore 
requsstad  to  provide  this  infonnatiao. 

AAiffiter  ofHeiportdents:  200,000. 

Frequency  ofRespome:  1. 

Avemg/s  burden  Per  Response:  10 
minutes. 

Bstimaied  Aruiual  Burden:  33  J33 
hours. 

2.  Work  History  Report— 0960-0552. 
Tfas  infonnation  collected  on  form  SSA- 
3309  is  used  to  document  a  claimant's 
wwk  Uatory  and  used,  in  conjunction 
with  other  evidence,  to  determine 
eligibility  for  disability  benefits.  The 
respondents  are  claimant's  for  disatality 
benefits. 


Mtuniier  of  Respondents:  2J0O0fiao. 

Frequency  af  Bespoase:  1. 

A  ven^  AjTOsn  Per  Response:  30 
minutes. 

BsHmated  Armual  Burden:  1,000,000 
hours. 

Written  comments  and 
recommendations  regarding  these 
information  oollecUoos  should  be  sent 
within  30  days  of  the  date  of  this 
publicaUon.  Comments  may  be  directed 
to  OMB  and  SSA  at  the  followii^ 
addresses: 
(OMB) 
Office  of  Msnagement  and  Budget, 

OIRA,  Attn:  Laura  OUven.  New 

Executive  Office  Building,  Room 

10230,  >25  17tii  St,  NW., 

Washington.  D.C  20503 
(SSA) 
Social  Security  Administration, 

DCFAM,  Attn:  Judith  T.  Hssche,  6401 

Security  Blvd,  l-A-21  Opoations 

Bldg.,  Baltimore,  MD  21235 

Datod:  July  11, 1996. 
IwlithT.Hascfca, 
BepansCleanmceOffiesr,  Social  SeeurOy 


(FR  Ddc.  96-181M  Filed  7-lS-9e;  8:4S  ml 
SOUHQ  coes  aits-i»« 


09ARTMEHT  Of  ST  Alt 

OfllM  trf  tfM  Ufiotr  SsofMBiy  for 
EoononHC  mm  AQrtoiMWH  AflWn 

(PiMtoNodGaSttq 

NoMm  Of  llMalpI  of  AfpleaMon  tor  • 


MraK  Inltrested  Parties  ore  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposal  by  no  later  than  August 
19, 1996. 


>  17  OR  nojo-atexu). 


^TION  OONTACT: 
Stephen  GaUogly,  Chief,  Division  of 
Enngy  Producer  Country  A&irs,  Office 
Intsmatianal  Energy  Policy,  Department 
of  State,  Washington,  DC  20520.  (202) 
647-1476. 

The  Dspartnunt  of  Stats  has  rscsived 
an  appUcatioo  ban  Eiqirasa  Pipeline 
Partnanhip  ibr  a  pennit,  pursuant  to 
Executive  Order  11423  of  August  16. 
1968,  as  amended  by  Executive  Order 
12847  of  May  17, 1903  to  construct  s 
new  crude  oil  pipeline  that  would 
originate  at  a  terminal  near  Hardlaty, 
Alberta,  Canada  and  aoss  the 
intsmatianal  boundary  near  Simpeon 
Montana  at  Township  37  N,  Range  11 
East,  Section  2,  Lota  6  and  7.  The 
pipeline  would  traverse  Montana  and 


intarcoonsd  with  existing  pipeline(a)  in 
Csaar,  Wyoming. 

BEpnaanpeline  Partnefohip  is  a 
■ensrol  psitiiirship  faonsd  under  the 
lows  of  Uie  State  of  Delaware,  with  its 
rorporata  offices  located  in  Calgsiy, 
Altwrta.  Canada.  Expieas  is  comprissd 
of  two  ganenl  paitnen,  Exprees 
Pipeline,  inc  s  Daiaware  corporotioo 
(an  afBHate  of  Albsfts  Energy  Company 
Ltd.).  and  TranoCanada  Express 
Holdings  Inc.  a  Delawrore  corporation 
(an  affiliate  of  TTansCanada  pipelines 
limited.)  The  permit  applicatiao, 
iitduding  an  Bavironmental  Impact 
Statement  snd  proposed  supplamsnt 
assesBnsnt  for  the  propoeed  pipeline  is. 
available  far  review  at  the  above 
addiaas. 

Dated:  Jofy  17, 1996. 
SIsfiM  riinly, 

ChJaf,  l&isqo'nrDduoar  Coantry  Affaks,  Office 
afiattifulioaal  Energy  and  fiommodfttas 
PoUcy. 

PK  Doc  98-18530  FUad  7-18-96:  8:45  anl 
aaian  oooa  4n»4r-a 


IIJI— nil  POftTHE 

TATKNIOFTEXTLE 


AdHuottnsnt  of  Irapoft  Unrila  for  OafMn 


Produdo  Producod  orMinulicluvod  In 


lufy  IS,  1996. 

AOBICV:  Conunitlae  for  the 

fanplsmentstion  of  Textile  Agreements 

(OTA). 

MTNM:  Issuing  s  dirsctive  to  the 

Commissioner  of  Customa  adjusting 

Umits. 


E  OAIE  Jufy  16, 1996. 
KM  RMTHBI  ■POHMHON  OOMTACT: 
Janet  Hainaaa,  IntsmaHonal  Trade 
Spedalist  OIBce  of  Textiles  and 
Apparel.  U.S.  Department  of  Commenx, 
(202)  482-4212.  For  information  on  the 
quota  ststus  of  these  limits,  refar  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boaifk  ofaecfa  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 


TARV  ■VOmtAflOft: 
A^^erity.  Executive  Ordn  116S1  of  Msrch 
3, 1972,  aa  smended:  sacUoo  294  of  dia 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  16S4). 

The  cuirant  limits  for  certain 
categories  an  being  adjusted,  variously, 
fbr  swing,  carryforward  and  rscrediting 
of  unused  carryforward. 

A  duauipUon  of  the  textile  end 
apparel  categories  in  terms  of  HTS 
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Diiraben  1b  avallabl*  in  the 
CGWtELATnN:  Textile  and  AppenI 
Cattgaries  witii  the  Hvmonized  Tariff 
Schedule  of  tbe  UnitBd  SUtes  (lae 
rariaral  lagiMarnatice  M  FR  BS299. 
pubUabed  on  Oeoember  19, 1999).  Abe 
lee  80  FK  82410,  publiabed  oo     ■*   '^' 
December  6, 199S. 

The  letter  to  the  CaomiaaioiMrof 
Customs  and  the  actiona  taken  ponuant 
to  it  are  not  dedgned  to  impleinent  all 
of  the  provisions  of  the  biltferal 
agraemeni,  but  are  deaigaed  to  aasiat 
only  in  the  implementation  of  certain  of 
its  provisioas. 
TkejaOAh, 
Chuunaasu  Comndttaafor  Ae  ImphatentatSon 

of  TcxtM  AgtVtIIUKUtt. 

Mtm 


■»• 


July  15,  1996. 
Commiuiooer  of  Cufltomi. 
Ceportmont  c^lAe  Tnotair,  WoMUngtoa,  DC 
10229. 

Daar  Commisaiaiiar  This  dinctiva 
amands.  t»t  doa  not  cancel,  the  dliectiTC 
'  iaauad  to  you  oa  Novemlier  29, 1995,  by  the 
Cbainnsn  of  OTA.  Tliat  dirsctin  ocncanu 
imports  of  cvxtsin  cotton  and  raan-madB  filnr 
textile  products,  produced  or  maoufacturad 
Id  Nepal  and  exported  during  tlie  twahfe- 
iDODtD  period  whicli  be^n  oa  ianuarf  1, 
1906  and  extends  tlirough  December  31, 
1996. 

Baecblm  on  July  16, 1996,  you  an  dlrsded 
toad|ust  die  limits  for  the  fouowing 
calagwim,  aa  pnvided  far  in  the  afpeemeot 
daM  DBOsobar  2, 1993  and  July  22, 1994  as 
amended  and  extaaded  between  the 
Govemmenis  of  the  United  States  and  the 
Kingdom  of  Nepal: 


.     Catagny 

33««a6 

221,131  dozen. 

341 .__ 

871,762  dozen. 

'TTie  imils  have  not  bean  aduatad 
count  tor  any  imparts  espoited  alfcr  Da« 
31, 1996. 

The  Committee  for  tlie  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  a&irs 
exception  to  tlie  rulemaking  provisioDs  of  5 
U.S.C:.  553(aXl). 

Sincerely,  ^ 

Troy  H.  CSribb, 

Choimian,  Cbmmitfee/brthe/rapjfimwnfafion 
ofTextiltAff'eBtnenta. 
[FR  Doc.9e-18292  Filed  7-18-96: 8:45  ami 


MPAmMBfT  OF  TRANSPOKTATXM 


and  414.  AnetratB  aey  be  tUad  wttUn 
21  days  of  date  of  Bliog. 

Dodxt  Number  OST-Se-lSOe. 

Date  filed:  fuly  8. 1998. 

Atitiea:  hiambaw  of  the  Intemetional 
Mi  Ttanqioft  Aaaodatlon. 

Subfecl:  TC12  Rno/P  1756  dated  July 
9, 1M6  n;  TC12  Heao/P  1757  datmi  July 
5, 1998  r2:  TC12  Raao/P  1758  dated  July 
5. 1998  r3:  TC12  Baao/P  1759  dated  July 
5, 1998  H:  KnMdiled  US-Europe 
Raeolutioiia  (SomiBariaa  attached.); 
Intended  efliactive  dale:  September  1, 
1998. 

Docket  Number  OST-«e-lS07. 

ZMa/2M:  July  8, 1908. 

Parties:  Membeia  of  the  Intematiraial 
Air  Transport  Aaaodatian. 

Subject:  TCZ  Reso/P  1965  dated  June 
21, 1996:  Europe-Middle  East  Expedited 
Raaoa;  (Siumiaiy  attached.);  Intended 
afiective  data:  yky  31. 1996. 

Docket  Number:  OST-96-1508. 

Date  filed:  July  8, 1996. 

Parties:  Mombers  of  the  International 
Air  Transport  Association. 

Subfect:  COha>  Telex  Mail  Vote  810: 
Rescind  fare  increeae  from  Uganda; 
Intended  eCbctive  date:  Auguat  1, 1996. 

Docket  Number  OST-g6-152g. 

Date  filed:  ]uly  10, 1996. 

Parties:  Members  of  the  Intemational 
Air  Transport  Aaaodatian. 

Subject:  TC31  Telex  Mail  Vote  811; 
Pate  Increase  from  US/Carib/Mexico/ 
Canada  to  Japan;  Amendment  to  Mail 
vote;  Intended  efiective  data:  September 
1, 1996. 

FaalsWsV.Tiha. 

Oie/'.  Ooctunentory  Santicas  DMMon. 
(FR  Doc  96-18347  Filed  7-l»-96:  8:45  ami 


FNad  MVvnQ  Ifia  waak  FiirthiQ  7n2f96 

Tbe  following  Agraementa  ware  Bled 
with  tfaa  Depaitinent  of  Transportation 
under  the  provisions  of  49  U.S.C  412 


of  PubNc  Convwitanos  vid  NsosMHy 

■na  romyn  mW  wmwr  rmftWm  rwmi 

Undcf  Subpflrt  Q  mwviq  vm  WMk 
EnAig  July  12, 1906 

The  following  AppKcationa  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Pvmita  were  Bled  under  Subpart  Q  of 
the  Depertment  of  Transportation's 
Procedural  Ragulatioas  (See  14  CFR 
302.1701  at  seq.).  The  due  date  for 
Answan,  Omfonning  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  a|mUcatloa.  Following 
the  Answer  paciod  DOT  may  prooeaa  the 
application  by  expedited  prooaduras. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  Bnal  order  without  hirther 
prooeedinga. 

Docket  AAimber  OST-OS-ISIS. 


aito^M:July8.1986. 

Due  Date  far  Answers,  Confbnniitg 
Applications,  or  Uotion  to  Modify 
Scope:  August  S,  1996. 

Description:  Application  of 
Aerocomercial  De  Transports  Y  Rulaa, 
S  A.,  pursuant  to  49  U.S.C.  Section 
41302  and  Sidipart  Q  of  the  Regulatiaiu. 
applies  for  a  foreign  air  carrier  permit 
authorizing  it  to  engage  in  charter 
foreign  air  transportation  of  property 
and  mail  between  a  point  or  points  in 
Ecuador,  on  the  one  hand,  and  a  point 
or  points  in  the  United  States,  on  the 
other  hand,  together  with  the  authority 
to  operate  other  all-cargo  chartars  in 
accordance  with  14  CF.R.  Section  212. 

Oocicet  AAunbar  OST-«6-tS30. 
/Ma  ^ed:  July  10, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  tiodify 
Scope:  August  7, 1996. 

Description:  Application  of  Fedaral 
Expresa  Corporation,  pursuant  to  49 
U.S.C.  Sections  41106  and  41110,  and 
Subpart  Q  of  the  Procedural 
Regulations,  applies  for  renewal  and 
amendment  of  its  existing  fixed-term 
certificate  authority  to  pi>ovide 
scheduled  foreign  air  transportation  of 
property  and  mail  between  points  in  the 
United  States,  on  the  one  hand,  and 
points  in  China,  on  the  other  hand,  as 
crmtained  in  Federal  Express'  certificate 
of  public  convenience  and  necessity  for 
Route  638.  In  addition  to  the  renewal  of 
iU  Certificate  for  Route  638,  Fedaral 
Expresa  requests  that  its  Certificate  for 
Route  638  be  amended  to  include 
ceitain  U.S.-China  all-cargo  authority 
now  granted  to  Fedaral  Expresa  by 
exemption  described  herein. 

Docket  Number:  OST-96-1531. 

Date  filed:  July  10, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  7, 1996. 

Description:  Application  of  North 
American  Airlines,  Inc.,  pursuant  to  49 
U.S.C.  Sections  41101(a)  and  41102(a). 
and  Subpart  Q  of  the  Regulations, 
applies  for  a  new  or  amended  Certificate 
of  Public  Convenience  and  Necessity  far 
scheduled  foreign  air  ttanaportation  of 
persona,  property  and  mall  between  a 
point  or  points  in  the  United  States,  on 
the  one  hand,  the  terminal  points  of 
Brusaels,  Belgium  and  Ck)penhagen, 
Denmark,  oo  the  other  hand. 


Otief,  Documentary  Smviom  Division, 
(FK  One.  ae-lB346  Piled  7-18-4B:  8:4S  sm| 
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Coast  Ouant;  Raports,  Form*  and 
RacofdloaapinQ  Ra^uwamanla 

MCNCY:  United  States  Coast  Guard. 
Department  of  Transportation  (DOT). 
MTWN:  Notice  and  request  for 
comments. 

summary:  This  notice  lisU  those  forma, 
reports,  and  Record  keeping 
requirements  imposed  upon  the  public 
which  were  transmitted  by  the 
Department  of  Transportation  to  the 
Office  of  Management  and  Budget 
(CHalB)  for  its  approval  in  accordance 
with  the  requiroments  of  the  Paperwork 
Reduction  Act  of  1995  (44  USC  Chapter 
35).  In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  United 
States  Coast  Guard  invites  comments  on 
certain  information  collections  for 
which  the  USCG  intends  to  request 
approval  bam  tbe  Office  of  Management 
and  Budget. 

DATES:  Interested  paitiea  are  invited  to 
submit  comments  on  or  before  August 
15. 1996. 


:  Written  conunents  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Room  10202,  Attn:  DOT  Desk  Officer, 
Washington,  D.C  20S03. 
Fon  furtmeu  mfodmation  oont  act: 
Barbara  Davis,  2100  Second  Street,  SW.; 
G-Sn;  Washington,  D.C.  20S93. 
Telephone  number  (202)  267-2328. 
SUmjBMBirANY  ■•ONMATION:  Office  of 
Management  and  Budget  (OMB) 
regulationa  (5  CFtL  1320)  Implementing 
provisians  of  the  Paperwork  Raductioo 
Act  of  1995  (Pub.  L.  104-13)  require  that 
interested  membera  of  the  public  and 
affocted  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  identifiea 
information  collections  that  USOC  is 
submitting  to  OMB  for  extension  or 
reinstatement,  as  appropriate.  Tbeae 
ICRs  are:  Plan  Approval  and  Records  for 
Load  Lines  [2115-0043],  Self-propelled 
Liquefied  Gas  Vessel  [ICR  No.  2115- 
0113],  Electrical  Engineering 
RagulaUons— 46  Subchapter  J  (ICR  Na 
2115-0115],  Electrical  Equipment  and 
Fin  Protection  Systems— 46  CFR 
Subchapter  Q  (2115-01211,  Tank  Vessel 
Examination  Letter  (CG-840S-1  k  2). 
Certificate  of  Complianca/Piassuts 
Vessel  Repain,  Maintaining  Cargo  Geer 
Record,  Shipping  Papers,  the  Timk 
Vesael  Exarnination  Letter  and  the 
Certificate  of  Compliance  (ICR  Na 
2115-0504],  Requirements  for 
Lightering  of  Oil  and  Hazardous 
Material  Cargoes  [2115-0539],  (a)  Report 


of  MARPOL  73/78  Oil,  Noxious  Liquid 
Substance  (NLS)  and  (Garbage  Discharge; 
(b|  Application  for  Equivalents, 
Exemptions,  and  Alternatives:  and 
Voluntary  Raports  of  Pollution  Sightings 
[ICR  No.  2115-05561,  and  Various 
Forms  and  Posting  Requirements  Under 
46  CFR  Subchapters  K  and  T  "Small 
Passenger  Vessel  (Under  100  throes 
Tons)"  12115-0578].  USCXi  has  revised 
burden  estimates,  where  appropriate,  to 
reflect  current  reporting  levels  or 
adjustments  based  on  changes  in 
proposed  or  final  rules  published  since 
the  information  collection  were  last 
approved.  USCG  will  request  a  three- 
year  term  of  approval  for  each 
information  collection  activity.  The 
following  information  is  provided  for 
each  information  collection:  (1)  Title  of 
information  coUectioa;  (2)  OMB  Control 
Number;  (3)  Afiectad  Entitiea.  (4) 
Abstract  of  the  information  collection 
activity,  including  the  need  for  and  use 
of  the  collection;  and  (S)  estimate  of 
total  ATiniial  reporting. 

Title:  Plan  Approval  and  records  for 
Load  Linee  [2115-0043]. 

OMB  M>.;  2115-0043. 

Affected  Entities:  Ownen  of  merchant 
vessels  over  150  &oss  Tons  or  79  foet 
long. 

Abstract:  Ownere  of  merchant  vessels 
over  ISO  gioas  tons  or  79  foet  long 
engaged  in  commerce  on  international 
or  coaat  wise  voyages  by  sea  are 
required  by  law  to  obtain  a  load  line 
certificate.  This  procedure  ensures  that 
no  such  vesael  is  loaded  deeper  than  the 
line  of  safety. 

Title  46  CFR  42. 44,  45,  and  46, 
requires  Coast  Guard  to  delegate  tbe  task 
of  assigning  load  lines  and  issuing  of 
certificates  to  recognized  ship 
claaaification  societies.  Coast  Guard 
administen  the  load  line  tegulatioos  by 
ensuring  that  the  delegated 
responsibilities  are  carried  out  in 
accordance  with  established  procadutaa. 

This  information  collection  is  a  means 
by  wrhich  veaael  owners  or  agents  may 
offidally  make  knowit  thair  intent  to 
loed  line  a  vessel,  indicate  their 
preference  for  a  particular  assigning 
authority,  appeal  a  decision  regarding 
the  status  of  a  vessel  and  state  their 
choice  of  surveyors  when  regulatory 
compliance  is  questioned. 

Burden  Estimate:  The  current  total 
aiuual  respondent  burden  estimete  is 
2,133  hours.  The  average  burden  hour 
per  response  is  10.25  reporting  and  19.1 
hours  lecordkeeeping. 

Title:  Self-propelled  Liquefied  Gaa 
Vessels  IKR  No.  2115-0113]. 

aMBAIIa.:211&-0113. 

Affected  Entities:  Owners  and 
operators  of  liquefied  gas  carriera. 


Abstract:  Sixteen  reporting  and 
recordkeeping  requirements  are 
addresses  by  this  submission.  They  are 
needed  to  ensure  compliance  with  U.S. 
Regulatioiu  for  tbe  design  and  operation 
of  Uqueried  gas  carriers.  The  regulations 
also  address  cargo  operations,  handUng 
and  safety.  The  regulations  currently 
apply  to  195  foreign  flag  vessels  and  14 
U.S.  flag  vessels. 

Under  46  U.S.C  3703,  Coast  Guard  is 
tasked  with  the  protection  of  life, 
property  and  the  marine  environment 
from  hazards  associated  with  the 
carnage  of  liquid  bulk  dangerous, 
cargoea.  This  information  will  betiaed 
to  determine  if  a  vessel  meets  U.S. 
safety  regulationa  for  the  carriage  of 
liquefied  gases. 

Burden  Estimate:  The  currant  total 
annual  respondent  burden  estimate  is 
3,914  hours.  The  average  burden  hour 
par  response  is  1.87  hours  repoctiiig  and 
17.065  minutes  recordkeeping. 

Tit/e:  Electrical  Enginaering 
Regulations— 46  Subchapter )  (ICR  No, 
2115-0115]. 

OMB  Afo;  2115-0115. 

Affected  Entities:  Manufacturers  and 
owners  of  new  buiit-vesaels. 

Abstract:  Electrical  Engineering 
Regulations  are  neceasary  to  promote 
the  safety  of  life  at  aaa  on  usee 
certified  vessels.  The  C:oast  Guard 
reviews  plans  and  procedures  to 
detmmine  compliance  and  evaluate 
necaaaary  munning  of  automated 
veaaala. 

Title  46  CFR  Subchapter  J  require  the 
ship  building  industry  to  submit  to  the 
Coast  Guard,  for  review  and  approval 
their  electrical  engineering  plans  for 
new-built  vessels.  Coast  CKiard  will  use 
this  information  to  ensure  compliance 
with  the  regulations  are  met 

Borden  Estimate:  The  current  total 
unnfial  respondent  burden  estimate  is 
478  hours.  The  sverage  burden  hour  per 
response  is  1  hsur  reporting. 

title:  Electrical  Equipment  and  Fire 
Protactiaa  Systems— 48  CFR  Subchapter 
Q(211!M)121]. 

OMB  Ato;  2115-0121. 

Affected  Entities:  Manufecturars  of 
electrical  equipment,  vessel  designers, 
shipyattb  and  owners. 

Aostract:  Electrical  equipment  and 
fire  protection  systems  are  necessary  to 
promote  the  safety  of  life  on  USCG 
certified  vessels.  The  Coast  Guard 
reviews  plans  and  procedures  to 
determine  compliance  and  evaluate 
specifications  of  automated  vessels. 

Title  46  CFR  Parte  181  through  164 
require  Coast  Guard's  approval  before 
specific  types  of  electrical  equipment 
can  be  instelled  on  modified  or  oew 
vessels.  Coast  Guard  will  use  this 
infnrmatioa  collection  to  enaure  that 
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manuCKrtiuvra  are  in  complimce  with 
tachnical  raquirafneats  contained  in  the 
reoulatiaiu. 

Burden  Estimate:  The  cimenl  total 
annxial  respondent  burden  estimate  is 
268  hours.  The  average  burden  hour  per 
ranonae  is  4  hours  reporting. 

Titk:  Tank  Vessel  Examination  Letter 
(00-6408-1  ft  2),  CertiBcate  of 
Compliance/Pressure  Vessel  Repairs, 
Maintaining  Cargo  Gear  Record. 
Shipping  Papers,  the  Tank  Vessel 
Examination  Letter  and  the  Certificate  of 
Compliance  [ICR  No.  211&-«S04|. 

OMB  Afo;  2115-0504. 

Affected  EnHtiet:  Owners/operators  of 
large  merchant  veseela  and  foreign  Bag 
tamers. 

Abstmct  This  information  is  needed 
to  enable  the  Coeat  Guard  to  fulfill  its 
responsiMlities  for  maritime  sabty 
under  Title  46  U.S.C.  3301,  330S,  3306. 
3702.  3703.  3711.  and  3714.  It  is  solely 
forthis  purpose. 

Title  46  CFR  lequires  the  reporting  of 
Boiler  and  Pressure  Vessel  Repairs, 
maintaining  Cargo  Gear  Recoids, 
Shipping  Papers,  the  Tank  Vessel 
Examination  Letter  and  the  Cattlflcate  of 
Compliance. 

Tfads  information  will  be  used  to 
ensin«  information  that  is  unique  to 
each  vessel  is  available  for  Coaist  Guard 
boarding  personnel  and  that  work  done 
on  Coast  Guard  certified  devices  have 
properly  been  accomplished. 

Burden  Estimate:  The  ciutant  total 
annual  respondent  burden  estimate  is 
23,537.73  hours.  The  average  burden 
hour  per  response  is  16  minutes 
reporting  3  hours  recordkeeping. 

Title:  Requirements  for  Lightering  of 
Oil  and  Hazardous  Materials  Cargoes 
(2115-05391. 

OAfflAto;  2115-0539. 

Affected  Entities:  Owners  and 
operators  of  passenger  vessels  and 
Terminals. 

Abstract:  Offshore  Lightering  involves 
the  traiuifer  of  large  volumes  of  bulk 
liquids  between  vessels,  creating  the 
high  potential  for  a  major  oil  spill.  The 
collection  of  information  allows  the 
usee  to  provide  timely  response  in  an 
emergency,  minimize  the  environmental 
damage  from  an  oil  or  hazardous 
material  spill  and  control  location  and 
procedures  for  Lightering  activities. 

The  Port  and  Tanker  Act  of  1978, 
requires  the  Coast  Guard  to  develop 
regulations  for  the  Lightering  of  oil  and 
hazardous  materials  which  take  place  in 
the  navigable  waters  of  the  U.S.  or  high 
seas  if  the  cargo  is  designed  for  a  port 
or  place  sub)ect  to  the  jurisdiction  of  the 
U.S. 

This  information  will  be  used  to 
inform  the  local  Coast  Guard  Captain  of 
the  Port  of  the  time  and  place  of  cargo 


transbr.  Also,  to  ensure  the  vessels 
involved  are  In  oompUance  with  Coast 
Guard  inspection  requiranents,  possess 
a  valid  Certificate  of  Rasponsibility  and 
have  approved  pollution  response  plans 
on  file. 

Burden fstJmote.The current  total 
annual  respondent  burden  estimate  is 
315  hours.  Theaverage  bordan  hour  per 
response  is  2  hours  lapoiting. 

Tilh:  (a)  Report  of  MARPOL  73/78 
Oil.  Noxioua  Liquid  Substance  (NLS) 
and  Garbage  Dischaige;  (b)  Application 
for  Equivalents,  Exemptions,  and 
Ahematives;  and  @  Voluntary  Reports 
of  Pollution  Sightings  (ICR  No.  2115- 
0556). 

OMB/Vo.  2115-0556. 

Affected  Entities:  Individuals  business 
or  other  for-profit  organizatioiu  and  the 
Federal  Government. 

Abstract.'  DisrJiatge  of  pollutants  in 
excese  of  what  is  permitted  under 
MARPOL  73/78  and  pollution  sightings 
must  be  reported  to  toe  Coast  Guard  so 
that  appropriate  response  to  the 
threetening  pollutions  incidents  and 
eHsctive  enforcement  of  MARPOL  73/78 
and  its  implementing  law  and 
regulations  will  be  possible.  Public 
should  be  allowed  to  apply,  in  writing 
for  eqtuvalents,'  exemptiona  and 
alternatives. 

The  Act  to  prevent  Pollution  from 
Ships  (33  U.S.C  1901-1911)  requires 
that  the  master  or  other  person  in  charge 
of  a  ship  to  report  discharges  of 
pollutants  that  violate  MARPOL  73/78. 
Coast  Guard  will  use  this  information  to 
determine  what  corrective  action  is 
required  to  prevent,  minimize,  or 
mitigate  the  impact  of  oil  or  hazardous 
chemical  pollution  on  the  public  health 
or  welfare,  or  the  envirormient. 

Burden  Estimate:  The  current  total 
annual  respondent  burden  estimate  is 
IS  hours.  The  average  burden  hour  per 
response  is  30  minutes  reporting. 

Title:  Various  Foniis  and  Posting 
Requirements  Under  46  CFR 
Subchapters  K  and  T  "Small  Passenger 
Vessel  (Under  100  Gross  Tons)"  (ICR 
No.  2115-05781. 

OAfflA/o:  2115-0578. 

Affected  Entities:  Small  passenger 
vessel  owners. 

Abstract:  The  reporting  and 
recordkeeping  requirements  are 
necessary  for  the  proper  administration 
and  enforcement  of  small  passenger 
vesael  program.  The  requirements  effect 
small  passenger  vessels  (under  100  gross 
tons)  which  carry  more  than  6 
passengers. 

Under  46  U.S.C.  3305  and  3306,  the 

Coast  Guard  must  prescribe  regulations 

for  the  design,  construction,  alteration, 

^  repair  and  operation  of  small  passenger 


vessels  to  secure  the  safety  of 
individuals  and  property  on  board.  The 
Coast  Guard's  propoited  use  of  this 
information  is  to  ensure  that  compliaiK:e 
with  the  requirements  for  proper  safety 
equipment,  operation  and  crew 
emergency  preparedness  are  met. 

Biaden  Estimate:  The  current  total 
annual  respondent  burden  estimate  is 
405308  hours.  The  average  burden  hour 
per  response  is  1  hour  reporting  and  4 
hours  recordkeeping. 

Issued  in  Washingloo,  D.C  on  Jatf  IS, 
1996. 

PUlUpA.Laach. 

Cfeorance  Offker,  United  Stoles  Departmeal 
of  Transportation . 

IFR  Doc.  96-ia331  Filed  7-1S-98:  S:4S  ami 
BLian  ooee  <tw-<a-r 


PropoMd  AtMaery  Ctreuiv  21-TP, 
TMnl-PartyRagMratioiVSuivaHtance 

AOBICY:  Federal  Aviation 
Administntion  (FAA),  DOT. 
action:  Nodce  of  avaUabiUty. 

StMM*m:  This  notice  announces  the 
availablity  of  propoaed  Advisory 
arcular  (AC)  21-TP.  Third-Party 
Registration/Surveiliance,  for  review 
and  comments.  The  proposed  AC  21-TP 
provides  information  and  guidance 
concerning  the  use  of  third-party 
registered  suppliers  and  contracted 
third-party  supplier  surveillance  by  a 
holder  of  a  Federal  Aviation 
Administration  (FAA)  production 
approval.  This  AC  also  provides  an 
acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  requirements  of  the  Federal 
Aviation  Regulations  (FAR)  part  21, 
Certification  Procedures  for  Products 
and  Parts. 

IMies:  Comments  submitted  must 
identify  the  proposed  AC  21-TP  project 
number,  94-033,  and  be  received  by 
September  17, 1996. 
MXWESaes:.  Copies  of  the  proposed  AC 
21-TP  can  be  obtained  from  and 
comments  may  be  returned  to  the 
following:  Faoeral  Aviation 
Administration,  Policy,  Evaluation  and 
Aiulysis  Branch,  AIR-230.  Production 
and  Airworthiness  Certification 
Division,  Aircraft  Certification  Service, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

ran  nrnnmt  mrmmation  comtact: 

Don  Lausman,  Policy  and  Evaluation 
and  Analysis  Branch,  AIR-230, 
Production  and  Airworthiness 
Certification  Division,  Rxwm  815, 
Aircraft  Certification  Service,  Federal 
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Aviation  Administration,  800 
Independence  AvKiue,  SW., 
Washington,  DC  20591,  (202)  267-7990. 

wjpw  riTff Awr  ■gpwiAnoN. 

Backymad 

The  proposed  AC  21-TP  provides 
infennation  and  guidance  coooeming  a 
FAA  Prtxiuction  Approval  Holder 
(PAH)  contracting  with  a  third-party  for 
the  purpoee  of  obulnlng  a  certification 
that  the  PAH'S  supplier  has  the 
capability  to  proviae  specified 
processes,  products,  or  services  and/or 
for  the  purposes  of  evaluating  , 
appitivlag.  and/or  surveying  a  PAH's 
fuppUers. 

GohhmhIb  uif  ilad 

Interested  persons  are  invitwl  to 
comment  on  the  propoaed  AC  21r-TP 
listed  in  this  natioe  by  submitting  such 
written  data,  views,  or  arguments  as 
they  dasire  to  the  afioramaotiaiMd 
tpedfied  addreaa.  All  communicatiana 
leceived  on  or  before  the  dodng  data 
for  comments  spedfisd  above  will  be 
considered  by  tne  Director,  Aircraft 
CertiGcatian  Sovice,  befcre  iandng  the 
final  AC. 

Comments  raosivad  on  the  (Boposed 
AC  21— TP  may  be  examined  befive  and 
after  the  ooniment  dosing  data  in  Room 
815,  FAA  haadquarten  building  (FOB- 
lOA),  800  Independence  Avenue,  SW., 
Washington,  DC  20SS1 ,  faetvmen  8  JO 
ajn.  and  4:30  p.m. 

Issued  in  Wsshingun,  DC  on  Inly  16, 
1996. 
FraakP.PasUswiei, 

Acting  Manager,  Production  and 

Ainmrthiness  Certification  Drvision. 

IFR  Doc  96-1M24  Filed  7-18-98: 8:4S  ami 
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:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


Y:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  fioir  Riverside  Municipal 
Airport,  Riverside,  California,  under  the 
proviaions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Puh.  L.  96-193)  (hereiiufler  referred  to 
as  "the  Act")  and  14  CFR  Part  150  by 
the  city  of  Riverside,  California.  This 
program  was  submitted  subsequent  to  a 
determination  by  the  FAA  that  the 
associated  noise  exposure  mapa 


submitted  under  14  CFR  Part  150  for 
Riverside  Municipal  Airport  ware  in 
compliance  with  appUcmle 
requiiemanta  eflsctive  September  12, 
1905.  Hhe  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  co  or  before  January  4, 
1907. 

BTEcnvE  DATE  The  eOsctive  data  of  the 
start  of  FAA's  review  of  the  noise 
compatibility  program  is  July  8, 1906. 
Tlia  public  commemt  period  ends 
Saptinibare.l0g6. 
TON  WVIfMn  aPOIHATION  OONTACT; 
diwlas  B.  IMmi  Airport  Ptannar, 
AWP-eil.l,  Plmining  SaeUon,  Wartam- 
PaciSc  Kegioo,  FMetal  Aviation 
Adminiatratioo,  P.O.  Box  92007, 
Wofldway  Postal  Cantar,  Loa  Angaiea, 
Califamia  90009-2007,  Telephone  (310) 
725-3614.  Street  Address:  15000 
Aviation  Boulevard,  Hawthorae, 
CaUfomia  90261.  Commants  on  the 
propoaed  noise  mmpatihility  program 
fhfflFJd  also  be  sufamitlad  to  tlw  above 

ofilOB. 

wmm  mmmnn  tmMutnim,  This 
notice  announcaa  that  the  FAA  is 
reviewing  a  propoaed  nolae 
compatiUlity  program  for  Rivarside 
Municipal  Aiiport  which  will  be 
approved  or  disam>roved  on  or  before 
January  4, 1997.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
commwit. 

An  airport  operator  who  has 
submittCKi  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  tvith 
the  requiraments  of  Federal  Aviation 
Rsgulatians  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompetible  usee  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatlble  uses. 

The  FAA  formally  received  the  noise 
compatibility  program  for  Riverside 
Municipal  Airport,  effective  on  April 
19,  1996.  It  was  requested  that  the  FAA 
review  this  material  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(1))  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  fbtmal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  he 
completed  on  or  before  January  4, 1997. 


The  FAA's  detailed  evaluation  will  be 
conducted  under  the  proviaiona  of  14 
CFR  Part  150,  section  150.33.  The 
primary  conaideratians  in  the 
evaluation  procaaa  are  whether  the 
proposed  measure*  may  reduce  the  laval 
of  aviatian  safety,  create  an  undue 
burden  on  interstate  or  foreign 
cxaiunerce,  or  be  reasonably  cansisteat 
with  obtaining  the  goal  of  reducing 
existing  nonoompatibto  land  uaee  and 
pnvanting  the  introduction  of 
addMonal  noncompatible  land  uaas. 

Interested  persons  are  invited  to 
comment  on  the  propoaed  urugram  wrilh 
specific  refeience  to  theae  adore.  All 
oommentB,  other  than  tfaoae  properly 
addreaeed  to  local  lend  uae  authiaritias, 
will  be  considered  by  the  FAA  to  the 
extent  prscticri>le.  Copies  of  the  noise 
expoaura  maps,  the  FAA's  evaluatiao  of 
the  mapa,  and  the  propoaed  noiaa 
compatibility  program  are  available  far 
exainiiutian  at  the  following  looationa: 
Federal  Aviation  Adminiatratitm. 

National  Haadquarten,  800 

Independence  Avenue,  SW.,  Room 

617,  Washi^fton,  DC  20591 
Fedaral  Aviation  Administration. 

Western-Pacific  Raglan  Office,  15000 

Aviation  Boulevard.  Room  3012, 

Hawthorne.  California  90261 
Mr.  John  SabateUo.  Airport  Manager, 

aty  of  Riverside  Mimidpal  Ai^nrt, 

6951  Flight  Road,  Riverside. 

California  92504. 

Questions  may  be  directed  to  tha 
individual  named  above  under  tha 
heeding,  POn  RJRTHER  HFOmumoit 
CONTACT. 

Issued  in  Hewtbonia,  Caliloniis  on  )uly  8, 
1996. 

Robert  CBIsaM, 

Acting  Manager,  Airports  l3ivisiotL  Western- 
Podfic  Region.  A  WP-eoO. 
[FR  Doc  96-1M22  Filed  7-18-W:  846  anl 


paaaanQar  rwounif  unasga  ir'i  v|  ai 
Fraano  Air  Tanianalt  FiaaiiOi  CA 

aoenCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  role  on 
application. 


IRV:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Fresno  Air 
Terminal  under  the  provisions  of  tha 
Aviatian  Safety  and  Capacity  Expansion 
Act  of  1990  (TiUe  DC  of  the  Omnibus 
Budget  RecondliaUon  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
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Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATH:  Comments  must  be  received  on 
or  before  August  19. 1996. 
AliUHtHtn:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  l.awndale,  CA. 
90261,  or  San  Francisco  Airports 
ENstrict  Office,  831  Mitten  Road,  Room 
210.  Burlingame,  CA.  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  ll^e  FAA  must  be  mailed  or 
delivered  to  Mr.  Terry  O.  Cooper, 
Director  of  Transportation,  Qty  of 
Fresno,  al  the  following  sddnes:  2401 
N.  Ashley  Way,  Fresno,  Califbniia 
93727-1504.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
commeiits  previously  provided  to  the 
dty  of  Fresno  under  section  158.23  of 
Part  158. 

FOM  RJRTHBI  BgOnMATIOtl  OONTACT: 
Mr.  Joeeph  R.  Rodriguez,  Supervisor, 
Plaiming  and  Programming  Sectian, 
Airports  District  OfBce,  831  Mitten 
Rowi,  Room  210,  BurUngame,  CA. 
94010-1303.  Telephone:  (415)  876- 
2805.  The  application  may  be  lerviewed 
in  person  at  this  same  location. 
aum£M»TARY  MFOmUTION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  &om  Fresno  Air 
Terminal  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1090  (Title  IX  of  the  Omnibus 
Budget  RacondUation  Act  of  1090) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  liegulations  (14  CFR 
Part  158). 

On  June  20. 1996,  the  FAA 
determined  thai  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Fresno  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  tlie  application,  in  whole  or 
in  part,  no  later  than  September  18, 
1996. 

The  following  is  a  brief  overview  of 
the  impose  and  use  appUcation  number 
AWP-96-Ol-C-OO-FAT. 

ievef  of  proposed  PFC:  »3.00. 

Choige  effective  date:  October  1, 1996. 

Bstiatated  charge  expiration  date: 
October  1, 1997. 

Totai  eitimated  PFC  revenue: 
$1,405,482. 

Brief  description  of  impose  and  use 
projects:  Port  150  Noise  Compatibility 
Program  Phase  1 — Sound  Mitigation 
Acoustical  Remedy  Treatment  Program, 
Airport  Improvement  Program  (AIP) 
Local  Matdi  for  Grant  Number  3-06- 


0067-4  (Roplacsment  of  Airport  Rescue 
4  Firefighting  Vehicle,  punibase  of  20 
sets  of  fimflglkting  protective  clothing 
(turnouts)  and  the  purchase  of  five  hand 
bald  radios  with  multiple  channel 
selectian,  construction  of  concrete 
poking  aprons  at  3  air  carrier  gate 
poaitiaas  adjacent  to  the  Concourse 
Building.  Airport  Sign  System 
Installatiaa.  ModiBcalion  ft 
Replaoament  Project,  Air  Opsratians 
Area  Access  Control  ft  Security 
Improvements  Project),  AIP  Local  Match 
for  Grant  Number  3-06-0087-15 
(Airline  Terminal  Ccnnplex  Master  Plan, 
AiriKHt  Storm  DninagB  Master  Plan  ft 
NaUonal  Pollutant  Discharge 
EliminatioD  System  Permitting 
Requirements  Project),  AIP  Local  Matdi 
for  Grant  Number  3-06-0087-17 
(Construction  of  Coocrele  PatkiBg 
Aprons  at  3  Air  Caniar  Gate  Positions 
Adjacent  ts  tfie  Concourse  Building. 
Americans  with  Disabilities  Act  (A&A) 
Required  Improvements,  Airport 
Rotating  Beacon,  Aidine  Terminal 
Conmlax  Phaaa  111(A)  Schematic  Design, 
Design  Development  ft  Construction 
Documents,  Airline  Terminal  Concourse 
Interior  Construction  improvements), 
AIP  Local  Match  for  (kant  Number  »- 
06-0087-18  ADA  Required 
Improvements,  Airline  Terminal 
Concourse  Interior  Renovation 
Improvements),  AIP  Local  Match  for 
Grant  Number  3-06-0087-20  (ADA 
Required  Improvements,  Airline 
Terminal  Concourse  interior  Renovation 
Improvements)  Part  150  NCP  Phase  11— 
Sound  Mitigation  Acoustical  Remedy 
Treatment  Program,  AIP  Local  Match  for 
Grant  Number  3-06-0087-22 
(Reconstruction  of  Taxiway  "A" 
Crossings  ft  Taxiway  "N"  Runup  Area, 
Airfield,  Tower  ft  Terminal  Power 
System  Replacement,  Concourse  ft 
Terminal  Phase  IV  Expansion, 
Preliminary  Design,  Schematic  Design 
Development  ft  Construction 
Documents,  AKFP  Ststion 
Improvements:  Concrete  Apron 
Reconstructions  ft  Replacement  of 
"  Vehicle  Fueling  Systems,  Airline 
Terminal  Complex  Phase  Ill(a) 
Schenuitic  Design,  Design  Development 
ft  Construction  Documents,  Airfield 
Lighting,  Electrical  Improvements  ft 
Replacement  of  Emergency  Generator 
Sj^lam  (Design)). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs;  Air  Taxi/ 
Commercial  OperatloDS  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  Fon  RIRTMBI 
■WTOniMTION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 


Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd. 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  City  of  Fresno. 

Issued  in  tfawthoiBs,  Califimia.  on  Jmia 
27, 1086. 

labartCUsaB,  ' 

Acting  ManagBT,  Aiipotti  Ofvnfon.  Weetem 
Pod^  Region. 
IFR  Doc  96-18274  Filed  7-t«-Mi  8:45  anl 


SiifltM  TraMportrton  Botrd* 
[STB  nnawa  Ooeksl  No.  S2M«| 
North  CoaM  RaBread  Auttioftty— 


CMfomla  Northani  HaHroM  Company 

OUfomia  Northern  RaihtMd 
Company  (CNRC3  will  agree  to  grant 
interim  local  trackage  riots'  to  North 
Coast  Railroad  Authority  (NCRA).  CNRC 
will  grant  NCRA  local  trackage  rights  in 
Mendocino,  Sonoma,  Marin,  and  Napa 
Counties,  CA:  (1)  from  NWF  milepost 
142.5  near  Outlet  Station  to  NWP 
milepost  68.22  near  Hsaldsburg,  CA,  a 
distance  of  approxiniately  74.3  miles; 
(2)  from  NWP  milepost  68.2  near 
Healdsfaurg,  CA,  to  NWP  milepoet  26.96 
near  Novate  CA,  a  distance  of 
approximately  41.2  miles;  (3)  from  NWP 
milepost  26.96  near  Novate,  CA,  to 
NWP  milepost  25.6  near  Ignado.  CA,  a 
distance  of  approximately  1.4  miles;  and 
(4)  from  NWP  milepost  25.6  near 
Ignado,  (^,  to  SP  milepost  40.4  near 
Schellville.  CA,  a  distance  of 
approximately  l4.8  miles,  a  total  of 
approximately  131.7  miles  of  rail  line. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  luly  8, 1996. 

The  purpose  of  the  trackage  rights  is 
to  bdUtate  the  commencement  of 
NCRA's  freight  operations  while  its 
petition  in  STB  Finance  Docket  No. 
32943  is  being  considered  by  the  Board. 
Trackage  rights  approved  under  the 
class  exemption  normally  remain 


'  Ttu>  IOC  Tumliullon  Act  of  1995,  Pub.  L  No. 
104-68.  109  Sut.  803.  whlcb  wu  soacUKl  on 
Decsmber  29. 1999,  tnd  look  afhct  on  iaauMTf  1, 
198e.  abotUhed  tbe  InUntat*  CommwoB 
CoBiiniiakiD  ami  tnnltertd  CKIain  functioiu  to  lbs 
Suifac*  TiwMpartation  Boani  (Boaidl  Tbia  nottc* 
nlataa  to  functloni  tbat  an  fobjacl  to  Board 
jurfadiction  punuant  to  49  U.S.C  11323-24. 

'Tba  pailiaa  to  tba  tiackaca  rigbis  amnaamant 
apparvntly  intend  tiiat  tba  tnckaga  T%fati  woutd 
npira  if  tbfl  Board  acta  bvorably  oa  NCKA'f 
pandiog  raquaat  in  STB  Ptnanoa  Docbtf  Na  32943, 
NorOi  CoalBallnad  Autitaiilr—Oimaaan  mil 
ArqnMttno  BMmnpUat — Oal^otrae  Narthmn , 
Railmad  Company,  Noithmmttrn  ffoci^  RaUraad 
AallmitjF.  and  CaUoB  Ocf  Bridf.  Mglmay  and 
Tlantpoitaaian  DiMria.  tUod  Ma;  10.  tS9S. 


Fedaral  Ragliter  /  Vol  61.  Ng  140  /  Friday,  )tUy  19.  1996  /  Noticea 


S77n 


affsclive  indefinitely.  Accofdiogly,  if 
the  Board  does  not  approve  or  exempt 
the  transaction  that  is  the  subject  of  STB 
Finance  Docket  No.  32943  (or  if  NCRA 
does  not  consummate  the  transaction 
even  if  it  has  been  approved  or 
exempted),  NCRA  would  be  required  to 
continue  service  begim  under  the 
trackage  rights  agreement  uptil  it 
ofataina  discontinuance  authority  from 
the  Board. 

As  a  condition  to  this  exemption,  any 
employees  affeded  by  the  trackage 
rights  will  be  protected  by  the 
ooiuUtiaos  imposed  in  Norfolk  and 
Wettem  Ry.  Co.—Tracbige  Ri^it»-^N. 
354  LCC  605  (1978),  as  modified  in 
Mendocino  Coatt  Ry.,  btc. — Leate  and 
Operate.  360  LCC  653  (1980). 

This  notice  is  Bled  under  49  CFR 
lie0.2(dK7).  If  it  contains  Ctlse  or 
miskading  infarmatlon,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10S02(d) 
nuy  be  Sled  at  any  time.  The  filing  of 
a  petition  to  ravokis  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Etocket  No.  32994,  must  be  filed  with 
the  Surfece  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington.  DC  20423.  In  addition,  a 
copy  qf  each  pleading  must  be  served  on 
Christopher  j.  Neery,  Esq.,  110  South 
Main  Street,  Suite  C,  WiUiU,  CA  95490. 

Dadded'  July  IS,  19S6. 

By  the  Board,  David  M.  Konscfanik. 
Dinctor,  Office  of  Procsedings. 
VstMBA-WmiaM. 
Sauelary. 
IFR  Doc  96-18362  Piled  7-18-116;  8:4S  am| 


CBTBExRMaN&aBq 

na«wad  naoamia  Adaquacy— 1996 


aqqict:  Surface  Transportation  Board. 
action:  Notice  of  decision. 


ANY:  On  July  19, 1996,  the  Board 
aerved  a  dedsion  announcing  the  199S 
revenue  adequacy  determinations  for 
the  Nation's  Class  I  railroads.  Three 
carriers  (Illiruris  Central  Railroad 
Company,  Norfolk  Southern  Roilroiad 
(Company,  and  Union  Pacific  Railroad 
Company)  are  found  to  be  revenue 
tdaqaate.  The  remaining  Class  I  carriers 
ore  found  to  be  revenue  inadetiuate. 
UllkllHl  DATE:  This  decision  is 
effectrve  July  19, 1906. 
POn  njRTMEN  MFOMMTION  oontact: 
Leonard ).  Blisteiu,  (202)  927-6171. 


(TDD  tar  the  bearing  impaired:  (202) 
927-5721.1 

sumastTANT  aMlMMIlON:  The  Boerd 
is  required  to  moka  on  annual 
detormination  of  railraad  revenue 
adequacy.  A  railraad  will  be  ixnsidsred 
levenue  adequate  under  49  U.S.C 
10704(a)  if  it  achieves  a  rate  of  return  on 
net  investment  equal  to  at  least  the 
current  cost  of  capital  for  the  railroad 
industry  far  1995,  determined  to  be 
11.7%  in  Hailrood  Cott  qf  Capital— 
1995,  Ex  Parte  No.  523  (Sub.  No.  I)  (STB 
served  Jun.  5, 1996).  In  this  proceeding, 
the  Board  applied  the  revenue  adequacy 
standards  to  each  Claas  I  railraad,  mid 
it  found  that  three  caniars,  Illinois 
Ontrol  Railroad  Company,  Norfolk 
Southern  Railroad  Company,  and  Union 
Padfic  Railroad  Company,  were  revenue 
adequate. 

Additional  information  is  (xmtained 
in  the  Board's  formal  dadaion.  To 
purdiase  a  copy  of  the  full  dadaion, 
write  to,  call,  or  pick  up  in  person  Cram: 
DC  NEWS  ft  DATA.  INC,  Room  2229, 
1201  Canstltution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Asaistance  for 
the  hearing  impaired  ia  available 
through  TIX)  services  (202)  927-5721.) 

Enviranaaantal  and  Energy 


Surfaea 

tBTBDoakMN&AS-M 
CSX 


This  action  will  not  significantly 
sifed  either  the  quality  oJF  the  human 
environment  or  tiM  conservation  of 
energy  resources. 

KagBljdnry  Fbdfaility  Anaiyais 

Pursuant  to  5  U.S.C.  B03(b),  we 
conclude  that  our  sction  in  this 
proceeding  will  not  have  a  significant 
economic  imped  on  a  substantial 
number  of  small  entities.  The  purpoae 
and  eOsd  of  the  action  is  merely  to 
update  the  annual  railroad  industry 
reveniie  adequacy  flnding  previously 
made  fay  the  Interstate  C:nninerce 
Commission.  No  new  reporting  or  other 
regulatory  requirements  are  impoaed. 
direcUy  or  inoiredly,  on  email  entities. 

Oscidod:  July  10, 1996. 

By  the  Board,  Oiaimun  Mov^gao,  Vice 
ChairmBj]  Sinunona,  and  r'^'Tff""*niiiiiHi 
Owen. 

Sscmoiy. 

IFR  Doc  96-18360  FUad  7-18-M;  S:45  ami 


Parkaaed,  JaffOfaon  County,  AL 

CSX  TransportsUon,  bic.  (CSXT)  has 
filed  a  notice  of  exemption  imdar  40 
CFR  1152  Subpart  F— fitemp* 
Abandonments  to  abandon 
approximately  0.9  miles  of  it*  fine  of 
railroad  between  milepaat  ANJ-96S.3 
and  milepaat  AN)-oe7.4  in  Paikwood, 
JeSaraon  County,  AL. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  aarvice 
over  the  line  either  is  pending  «rith  the 
Board  or  with  any  U.S.  Distrid  Comt  or 
has  been  dedded  in  fevor  of 
complainant  within  the  2-yaar  period: 
and  (4)  the  re<]uirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  llS2.S0(d)(l)  (notice  to 
governmental  agendas)  have  been  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  aSscted  by  the 
abandonment  shall  be  protected  under 
Oi^gon  Short  Une  R.  Co. — 
Abandonment— Goeben,  360  LCC  01 
(1079).  To  address  whether  this 
condition  adequately  proteds  affected 
employeea.  a  petition  for  partial 
revocation  under  40  U.S.C  10502(d) 
must  be  filed. 

Provided  no  formal  expressiim  of 
Intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August 
18, 1996.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 


'  ThaKX:Ta(mlllMk>nActoflSSa,P>bLl.Na 
104-as,  109  StiL  aos,  whklima  taacsad  on 
Dacubac  la,  1S9B,  and  look  aflKt  OD  lauai}  1. 
isaa,  atellabad  tba  liiMnlaM  Ooaanam 
Cooimiaaion  and  tnaafanad  cartain  V"*-**-""  to  tba 
Snrfaoa  Ttaoapattatioa  Board  (Board].  Tbia  notioa 
ralalaa  Id  hinrtlona  that  aia  anbfect  to  tba  Board*! 
jnriadlctloD  puxsuant  Id  49  U.S.C  10903. 

■  Tba  Board  will  gmnt  a  tUy  if  an  infocmad 
deriaion  on  aoTiromQaolal  iMuaa  (wbetliar  laiawl 
bj  a  paity  or  br  tba  Board'*  Sactioa  ai 
iBvlzaaiiiaBlal  Aoalyaiabi  Ua  ladapaodoal 
invaatlgartne)  oannot  ba  niada  bafara  tba 
aiatoptlOD'a  aftcliva  data.  Sm  B^utpUon  ofOat- 
af.Smviea  Hall  Lta«,  i  LCXLld  977  (ISSO).  An; 
raqiiaal  ior  a  alay  abovld  ba  81ad  aa  aooD  aa  poialhJa 
ao  tbat  tba  Board  nay  taka  appcoprtala  action  bafara 
tba  atamptloD'a  aBacttva  data. 
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OFA  under  49  CFS.  llS2.27(c)(2),3  and 
trail  lue/rail  banking  requsstx  under  49 
CFR  1152.29''  must  be  filed  by  July  29, 
1998.  Pedtiona  to  reopen  or  requests  for 
public  use  conditiona  under  49  CFR 
1152.28  must  be  Oled  by  August  8, 
1996,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board.  1201  ConatitiiHon  Avenue,  N.W., 
Washingtan.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Charles  M.  Rosenbeiger, 
Senior  Counael,  500  Water  Street  )150, 
iKkamville,  FL  32202. 

If  tha  verified  notice  contains  filae  or 
mjsleeding  inibrniation.  the  exemption 
is  void  (d>  initio. 

CSXT  has  filed  an  environmantal 
repoft  which  addreaaea  the 
abaodoament's  eSects,  if  any,  on  the 
enviramnent  and  historic  lesources.  The 
Section  of  Environmental  Analyns 
(SEA)  ivill  issue  an  environmental 

ent  (EA)  by  July  24, 1996. 

luteieated  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Suibce  Transpoitatian  Board, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiaer,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  anvironmantal 
and  historic  preservation  matters  must 
be  filed  within  15  days  altar  the  EA 
becomes  availBble  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

DKidsd:)uly'l2.19M. 

By  the  Board.  David  M.  Konnrhntk, 
Oinclar,  OfBce  of  Pracasdlngs. 
VaraaaA.wmaM, 
Sscretuy. 
(FR  Doc  IW-183S1  Filed  7-1S-96;  1:45  am) 


D^ARTMENT  OF  THE -nCASURY 

ton■AD  In  ■   ^^mJ^aaaa 
uWdIOt  NMNW! 


July  •,  1998. 

The  I}epartment  of  Treasury  haa 
submitted  the  iblhnving  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  I^w  104-13.  Copies  of  the 
suhmlssionls)  may  be  cetainsd  by 
calling  the  Traasury  Bureau  Clearanoe 
Officer  listed.  Comments  reganiing  this 


•SmEamipLafllaUAbaadonmtrt-Offmtcf 
It.  4  ICHld  M4  (ISST). 
1  wiU aocM M»«I«llraU  an 
t  M)  long  M  tha  abaadaooHBt  bM  aot  bMa 
oooMDHaalHl  tnd  tlM  abandooios  rmilnad  !■ 

wllUlI(IOD 


information  coUectian  should  be 
addressed  to  the  OMB  reviewer  UAad 
and  to  the  Treasury  Department 
Clearance  OScet,  Dapartment  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Interaal  Kavenne  Service  (DCS) 

OMB  Number  1545-0520. 

Fonn  Number:  IRS  Form  MSR  E-665 
(formerly  SWRE-665}. 

Type  ofBeview:  Extension. 

Titie:  Deduction  for  Depletion  on 
Ground  Water  Used  for  Irrigation. 

Description:  This  form  is  required  by 
Rev,  Proc.  66-11  as  an  attachment  to  the 
tax  return.  The  fsam  provides  a  standard 
method  of  computing  and  reporting 
water  depletion  deductions  by  taxpayers 
tvfao  extract  ground  water  from  the 
Ogallala  geological  formation.  The 
Intsinal  Revenue  Service  uses  the 
iniormatian  to  determine  if  the 
depletion  has  been  computed  correctly. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  farms. 

Estimated  Number  of  Respondaits: 
2.000. 

Estimated  Burden  Hours  Per 
ident  2  hours. 

'  of  Response:  Anmially. 
Total  Repotting  Burden: 
4,000  hours. 

Clearance  Officer:  Garrick  Sheer  (202) 
622-3869  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..Washingtan.  DC  20224. 

OMB  Reviewer  Kfilo  Sundarfaauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 


DepartaeatalBtpertstlmgBaient  Officer. 
IFR  Doc  96-18318  FUsd  7-18-96: 8:45  am) 


ID  OMB  fof  RaviMVi 


July  9, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
informatiao  oollactioa  requirement(s)  to 
OMB  for  review  and  cleaianoe  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submia8ion(s)  may  be  Mitained  by 
calling  the  Tteeauiy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
informaUoD  collection  should  be 
addressed  to  the  OMB  revie%ver  listed 
and  to  the  Treasury  Deportment 
Oeaianoe  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  KaveBM  Service  (ntS) 

OMB  Number  1545-0351. 


Form  Number:  IRS  Form  3975. 

Type  of  Review:  Revision. 

Tith:  Tax  Practitioner  Angual  Mailing 
list  Application  and  Ordffi'  Blank. 

Description:  Form  3975  allows  a  tax 
practitioner  a  systematic  way  to  remain 
on  the  Tax  Practitianer  Mailing  File  and 
to  order  copies  of  tax  materials. 

Respondents:  Business  or  other  far- 
profit 

Estimated  Number  (^Respondents: 
320,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Repeating  Burden: 
16,000  hours. 

Ciaarance  Officer:  Ganick  Shear  (202) 
622-3869,  Intatnal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviews:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
DaiaA.Mai|aia. 

Dsportjnental  Reports  UaoagsBoentOfpcer. 
IFR  Doc  98-1831B  Piled  7-18-96: 8:4S  am) 
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riwi^ii  raymam  anatwi  naia^ 
ComrBcta  Dtapuias  Ad 


Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  required  to  use  interest 
rates  computed  under  the  criteria 
established  by  the  Renegotiation  Act  of 
1971  (Pub.  U  02-41).  For  example,  the 
ContracU  Disputes  Act  of  1978  (Pub.  L. 
95-563)  and  the  Prompt  Payment  Act 
(Pub.  L.  97-177)  provide  for  the 
calculation  of  interest  due  on  claims  at 
a  rate  established  by  the  Secretary  of  the 
Treasury  pursuant  to  Public  Law  92-41 
(85  Stat.  97)  for  the  Renegotiatian  Board 
(31  U.S.a  3902). 

Therefore,  notice  is  hereby  given  that, 
pursuant  to  the  above  mentioned 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 
applicable  for  the  purpose  of  said 
sections,  for  the  period  beginning  ]uly  1. 
1996  and  ending  on  December  31, 1996. 
is  7%  per  centum  per  annum 

Dated'  )uly  IS,  1998. 
KasHu  uMacffis. 
Acting  Fiscal  AssiitaatSecatary. 
pnt  Doc  S8-18338  Piled  7-18-98: 8:48  ami 
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TMs  saetton  o(  the  FEDERAL  REGISTER 
oonlrina  a(tk)rtal  conedtons  ol  previouBly 
putaWiad  PiaaldsnlW.  Rule.  Praposed  Rule, 
and  Noloe  doomanls.  Diaaa  oorredions  era 
prapwad  by  tie  OMoe  of  •»  Federal 
RagMer.  Agancy  praparad  eenacMona  are 


the  appwjpilaia  dwiuinant  calegoflee 
aliewtwra  In  the  laaue. 


ouARAimr 


CORPOfWTION 


29  CFR  ChafitM  XXM  ««  XL 
MN1Zt»AA7B 

flaotjwilnMoUt  RaniMiriMrinQ,  tno 
RaJnvanllQn  off  RaQulittoiias  Oofvacsoti 

CocTBction 

In  collection  rule  document  96-17791 
>Miglniilng  on  page  37316  in  the  iasue  of 
Wednaaday,  July  17, 1996  make  the 
following  conaction: 

Od  page  37316.  second  column, 
insttucUan  2.  is  coirectsd  to  read, 
"integer  aiMl  0<y^i),". 


Friday 

July  19,  1996 


Part  II 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Parts  203  and  221 
Single  Family  Mortgage  Insurance 
Premium;  Final  Rule 


J72M 


rM«al 
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DBMfnMBUr  OF  HOUSMQ  AMD 


24  CFR  Paris  203  aid  221 
[DoefeM  No.  FH-98B>-F-(a] 


Ofltoaoltwi 
nouanQ-^aoarai  nownQ 

I  wnQw  FMny 
I  naufanoa  PrsmJuni 


Y:  Office  of  the  Assiitaiit 
Secrataiy  for  Hoiuiiig-Fwianl  Housing 
Commissioner.  HUD. 
tcnom  Fituimie. 

•UMMMIV:  TUs  rule  mdcss  finsl  the 
proposed  rule  published  by  the 
Depaitment  on  Jsnusry  28, 1896,  which 
proposad  many  benefits  to  the  mortgsge 
lenders  thst  would  reduce  their 
servicing  costs  end  the  confusion 
genersted  by  adjustments  to  the  annus! 
mortgage  insursnce  premium  (MIP)  on 
cases  not  endorsed  within  the  first  six 
months  after  amortlzatioa.  The  rule 
changes  the  method  of  payment  and  the 
reconciliation  schedule  and  clsrifiss  the 
due  date.  It  is  expected  that  the  changes 
will  result  in  an  increase  in  MIP 
income,  thereby  strengthening  the  FHA 
insurance  fund.  Also,  costly 
raoondUiation  luiw  done  by  HUD  will  be 
cut 

Specifically,  the  rule  provides  that  the 
FHA  Conuniasioner  can  accrue  MB* 
bom  the  beginning  of  amortization  (as 
defined  in  24  CFX  203.251)  on  (11 
Section  530  (of  the  National  Hcruaing 
Act]  loans  and  rislL-based  loans,  no 
matter  what  time  frame  exists  between 
tlie  endorsement  date  and  the  begiiming 
of  amottization.  It  also  amends  the 
existing  regulation  by  raquliing  that 
mortgagees  pay  the  monthly 
installments  as  due  on  or  beibre  the 
10th  of  the  month,  whether  or  not 
collected  from  the  mortgagor.  A  new 
system  is  being  developed  (and 
expected  to  be  operational  by  Summer 
1907)  wiiich  would  produce  a  monthly 
notice  of  premiums  due,  and  the 
mmnrilistlop  will  be  made  monthly  by 
the  lender  when  the  premium  is  paid. 
A  new  Single  Family  Premium 
Collection  Subsystem-Periodic  (SFPCS- 
P)  is  being  developed  (and  expected  to 
be  operational  by  Summer  1997)  which 
will  produce  a  monthly  notice  of 
piemiums  due,  and  the  recoodliation 
will  be  made  monthly  by  the  lender 
when  the  MIP  is  paid,  thus  eliminating 
the  requirement  for  armusl 
reconciliation. 

tmBTMt  OATE:  August  19, 1996. 
FOR  FUmm  MFDMUTION  contact:  John 
L.  Slahl,  Acting  Director,  Office  of 


Mortgage  Insuraaot  Accounting  and 
Servicing,  Room  2108,  Department  of 
Housing  and  Urban  Developmant.  451 
7th  Street,  SW,  Washington,  DC  20410, 
telephode  (202)  706-1046.  For 
telephooe  communication,  cootact 
Aime  Baird-Bridges,  Single  Family 
hwitance  Operations  DivisioD,  at  (202) 
708-2438.  Haaiing  or  speech-impaired 
iadividualsraay  call  HUD'S  TTY 
number  (202)  708-4994.  Theaa  are  not 
toll-bee  numbers. 

«BPH  WlfTiWY  WroWMATIOIt 


Section  320  of  the  Housing  and 
Community  Development  Act  of  1980 
(Pub.L.  96-399)  amended  Title  V  of  the 
National  Housing  Act  (the  Act)  (12 
U.S.C  1702  et  seq.)  to  add  a  new  aactian 
530.  Section  530  requires,  with  respect 
to  insurance  of  mortgages  under  Title  II 
of  the  Act,  the  payment  of  MIPs  upon 
receipt  from  the  borrower,  except  HUD 
may  approve  payment  of  such  ' 
prmniums  within  24  months  of  such 
receipt  if  the  financial  institution  or 
mortgagee  pays  interest  to  the  insurance 
fund.  On  July  IS,  1982,  at  47  FR  30750, 
the  Department  published  a  final  rule 
that  implementad  section  530  by 
requiring  mortgagees  to  pay  the  KfiP  in 
installments  due  on  or  before  the  10th 
day  of  the  month  following  the  month 
in  which  payments  are  due  from  the 
mortgagors.  On  June  23, 1983,  at  48  FR 
28794,  the  I}epaitmant  published  a  final 
rule  which  set  forth  the  requiremant 
that  the  borrower  pay  a  single  piamium 
when  the  mortgage  loan  is  cloud, 
which  rapreasDts  the  total  piamium 
obligation  for  the  insured  loan.  This 
change  applied  to  all  new  mortgages 
insured  under  the  Mutual  Mortgage 
Insurance  Fund;  therefore,  alter  the 
change  took  aOsct,  section  530  was 
limited  to  mortgages  insiued  under  the 
Special  Risk  UM  General  Insuranca 
Funds. 

SecttoD  530  loans  include  all  FHA 
loans  endorsed  prior  to  Septamber  30, 
1983,  and  all  FHA  loans  insured  under 
the  Special  Risk  and  General  Insurance 
Funds  after  September  1983.  Lenders 
are  requited  to  remit  annual  MIP  in  12 
montluy  payments  totalling  one-half  of 
one  percent  of  the  average  outstanding 
principal  obligatian  of  the  mortgage. 

The  risk-based  premium  became 
effective  on  July  1, 1991,  im  all  loans 
insured  under  die  provisions  of  the 
Mutual  Mortgage  Insurance  Fund,  in 
accordance  with  the  Omnibus  Budget 
Raconciliatitm  Act  of  1990  (Pub.L.  101- 
508)  and  the  National  Affordable 
Housing  Act  of  1990  (Pub.L.  101-625). 
Sections  203.284  and  203.285  of  title  24 
of  the  Code  of  Federal  Regulations  were 


promulgatsd  to  implamant  tha 
provisions  governing  risk-baaed 
pramiums  (See  57  FR  15208,  April  24, 
1992,  and  58  FR  40996,  July  30. 1993). 
Risk-based  premiums  have  two 
components:  The  up-bont  premium  and 
the  periodic  premiiun.  Periodic  . 
premituns  on  risk-based  loans  are 
collected  over  a  set  number  of  years, 
depending  on  the  loan-to-value  ratio  of 
the  mortgage.  Premium  payments  an 
paid  in  twelve  monthly  installments 
totalling  one-half  of  one  percent  of  the 
remaining  insured  principal  balance  of 
the  mortgage,  mimi«  any  amounts 
included  to  finance  up-front  MIP. 
However,  there  is  an  exception  under 
$  203.285  for  any  mortgage  with  a  term 
of  15  years  or  less,  which  requires 
premium  payments  totalling  one-fourth 
of  one  percent  of  the  insured  principal 
balance. 

TUsKiUe 

On  January  26, 1996,  the  Department 
published  a  proposed  rule  at  61  FR 
2644.  The  public  was  afforded  a  60-day 
comment  period.  No  changes  to  the 
January  26. 1996  proposed  rule  are 
needed  as  a  resiilt  of  the  comments. 
Therefore,  this  final  rule  adopts  the 
proposad  rule  without  change.  Below  is 
8  discussion  of  the  changes  made  by  this 
rule. 

This  rule  changes  the  method  of 
payment  and  the  raconciliatiao 
schedule  and  clarifies  the  due  date. 
Specifically,  the  rule  provides  that  the 
FHA  Commissioner  can  accrue  MIP 
bom  the  beginning  of  amortization  (as 
defined  in  24  CFR  203.251)  on  all 
Section  S30  and  risk-based  loans,  no 
matter  what  time  frame  exists  between 
the  endorsement  date  and  the  begiiming 
of  amortizatioa.  It  also  amends  the 
existing  regulation  by  requiring  that 
mortgagees  pay  the  monthly 
installments  as  due  on  or  before  tha 
10th  of  the  month,  whether  or  not 
collected  bom  the  mortgagor. 

The  rule  revises  S§  203.262, 203.264, 
and  203.265  to  reflect  the  new  poUcy  on 
monthly  payment  of  MIPs.  Hie  revised 
provisions  also  apply  to  risk-based 
premiums  under  SS  203.284  and 
203.285. 

Sections  203.262  and  203.284  apply 
to  the  scheduled  payments.  Existing 
$  203.264  requites  that  "any  portion  of 
the  periodic  MIP  received  by  the 
mortgagee  bom  the  mortgagor  on  or 
aflar  September  1, 1982,  shall  be  paid  to 
the  Commissioner  on  or  before  the  tenth 
of  tha  month  following  the  month  in 
which  it  was  received,"  provided  that 
the  full  aimnal  MIP  be  paid  by  the  tenth 
of  tha  moQth  following  the  anniversary 
date  of  amortization.  At  the  initiation  of 


Fadaral 
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tha  Section  530  Pnpam.  mottgsgtUB 
ware  ofiared  two  payment  options: 

a.  Tha  Aicfc  Monthly  Aiymcnt 
Mathod  AcoanUi«  totibia  method,  the 
landar  remits  on  a  monthly  basis,  on  or 
befota  tha  tanth  of  aadi  month,  a 
paymant  equal  to  all  Saedsn  530  MIP 
amounts  coUacted  Pom  moitgwgors 
during  the  f™"****^  "'"*'')  pms  any 
potion  of  animal  MB*  nmialnlTig  dua  for 
tha  oimnt  afmivaaary  month  wbathar 
coUedadarnaL 

b.  OMfonotMtuithiyPbyiiwnt  Method. 
According  to  this  method,  the  lender 
remits  a  monthly  payment  equal  to 
Viith  of  tha  total  of  all  annual  Section 
530  MIPs  for  all  mait9«ia  in  dia 
mortgagaa's  aarsiciiig  portfolio  far  the 
monui.  plus  any  ammal  pramiums 
iwnajniag  due,  withont  regard  to  MIP 
amounts  collactBd  son  mostgs^ota. 

Moat  landacs  opt  to  pqr  tha  pramiums 
as  diia.  HUD  syslamsaiB  set  up  to 
nooBcUanmUtanGaa  ofMIP.  lale 
diaigH,  and  intaiaat  faaaad  on  payment 
of  mcBidify  piemiains  by  the  10th  of  the 
month;  aBcmlians  must  be  manually 
pnosaaad.  Iiiis  rule  eUminates  the 
optbn  to  pqr  tha  premiums  whan 
ooUaciad. 

Tha  two  provisians  to  be  modified  for 
Sactlaa  530  loans  also  apply  to  tha 
friatbaaadl 


periodic  purtiuu  of  i 
Mortg^sea  submitting  risk-based 
monthly  pramiums  have  baan  following 
HUD'S  pabcy  on  ad)iutmant  of  initial 
MIP  dapandlog  on  tha  date  of 
aodotsamant,  and  hava  baan  given  tha 
option  of  paying  monthly  pnsniums  (1) 
"as  dua"  or  (2)  "as  oollactad". 

■Sectirai  530  and  risk-baaed  monthly 
pramium  paymems  will  ba  due  on  tha 
first  of  the  month  after  the  beginning  of 
amortization  (as  defined  in  24  CFR 
203.251)  and  must  be  rscaivsd  on  or 
before  the  tanth.  Racondliatian  between 
amotmts  expaUad  by  HUD  and  amoynts 
remitted  by  the  lander  will  be 
accomplished  aitar  the  data  of 
endorsammt  whan  tha  insurance 
infannatian  has  been  bd  into  tha  FHA 
Single  Family  bisuianoa  System.  As 
soon  as  poeauile  after  endorsement. 
HUD  will  begin  veriiying  that  the  lender 
baa  paid  the  rsquiiad  monthly 
praminms  dua  at  that  dms  on  eadi  case, 
and  will  begin  notifying  the  landar  on 
a  monthly  baaia  of  any  dlauiepauciea 

inri«Hi»g  h«h«»«ti  «.  ^l^  >«<I ,  ii«»«i>« 

remitted,  amounts.  Until  SFPCS-P  is 
implemented,  lenders  will  continue  to 
rewmnile  risk-based  monthly  premiums 
at  case  level  using  MOC  Investor 
Services  Corporedon,  and  Section  530 
monthly  premiums  at  portfolio  level 
bssed  on  the  Advsnce  NoUoe  of  Annual 
Premiums  for  Anniversary  Due  Date, 
which  is  being  sent  by  HUD. 


New  H  203.262  end  203.264 
authorize  tha  FHA  CommissianaT  to 
accrue  «Tifin«l  prKniums  from  tha 
beginning  of  amortlxatioo  (as  defined  in 
24  CFR  203.251)  on  aU  Section  530  and 
risk-baaed  loans,  no  matter  what  time 
bame  exists  between  the  andoraemant 
date  and  the  beginning  of  amoctlzatiaa. 
This  rule  also  MataaS  203.283  which 
piovidea  far  an  adfustmant  oo  die 
aocnial  date  of  the  initial  annual  MIP 
depending  on  the  data  of  andosaneot 
of  the  loen.  Sectton  203  JB8  is  revised 
to  provide  that  Utfae  inaunnce  contiact 
is  terminated,  die  iatdar  will  pay  a 
poitian  of  the  MIP  prantad  ran  tha 
tMgiiinliig  of  anari^atlan  (as  deftniwl  in 
24  CFR  203.251)  to  tha  mcodt  in  whidh 
the  loen  Is  tetmiiiated.  The  final 
monthly  payment  will  be  due  on  &a 
first  of  the  month  following  tefminatlon. 

The  diangaa  made  by  ^u  rule 
provide  many  benefits  to  the  mortgage 
lenders  that  reduce  their  servicing  coats 
and  the  confusion  generated  by 
adjustments  to  MIP  on  cases  not 
endoiaad  within  the  firrt  six  months 
after  amottizatlan.  The  result  expected 
Is  an  tncieese  in  MIP  income,  thereby 
strengthening  tha  FHA  insurance  fund. 
The  '^""B**  cut  down  on  the  coatW 
reconriliarifln  now  done  by  HUD,  fthe 
cost  of  racoociliatian  on  Secticn  530 
and  monthly  risk  based  premiums 
exceeded  S7.S  million  in  FY  1994.) 

According  to  research  completed  on 
FY  1993  cases,  approximately  7%  of 
cases  were  not  endoised  within  the  first 
six  months  of  amortiiation.  Currently 
some  landers  escrow  tha  premiums 
received  from  the  homeowiiera  on 
Sectian  530  and  rlak-baasd  loans  and 
remit  tha  pramiums  to  HUD  at  the 
beginning  of  amottlzatlcn  rather  than 
when  the  case  is  andoned  for  insurance. 
This  haa  lad  to  much  rmftisinn  and 
variadons  in  tha  computation  of  initial 
premiums  due,  because  some 
contingencies  csnnot  be  foreeeen  at 
.settlement;  i.e.,  endorsement  before  the 
beginning  of  amortiaation.  The  revised 
re^ilaUon  prevents  nnnfasinn  forthose 
cases  endorsed  outside  the  six-month 
window  by  laqnitlng  lenders  to  follow 
the  same  guidelines  for  all  cases 
needing  periodic  MIP. 

MIP  income  is  expected  to  increase  by 
mproximataly  $IS  millioa  per  year, 
lliia  amoont  lepiaanuts  the  reductioo  In 
pemiums  norw  takan  by  the  kmdera  for 
both  Sectian  530  loans  and  risk-based 
loans,  when  the  loans  are  endorsed  over 
six  months  bvm  the  beginning  of 
amortiaation.  \jnt4^rr9  fno'^M  not 
receive  a  reduction  in  monthly  MIP  due 
because  of  late  endorsement  for  the 
following  reasons: 

a.  This  is  inconaistent  with  HUD's 
policy  on  one-time  and  up-bont  MIP. 


These  amounta  an  paid  within  15  days 
of  doabig.  and  no  reductian  ia  gtvan 
baaed  on  tha  date  of  andonsamaBL  Ota 
riak  baaed  loeiM.  S  203  JM  laquiraa 
pqrment  of  pesiodk  MIP  far  a  spedik 
number  of  years,  dapendiag  on  this  loen- 
tO'sahie  latto.  Whan  tha  loan  is 
am4arsed  after  die  dx-mondi  window, 
the  nsted  of  time  far  which  paymsBts 
are  due  is  baina  teducad. 
idielsta 


b.  Often  d»  lata  andctaenoit  raauha 
from  lata  submiarion  of  tha  cloaina 
package  by  die  laaden  to  dts  Field 
OfBoe. 

The  new  $  203.284  letfuims  diai 
paymant  of  the  periodic  MIP  be  received 
from  the  mot^agsaon  or  before  the 
tenth  day  of  the  month  foUowing  the 
month  in  which  it  was  doe  from  the 
moftgagor.  For  example,  far  a  oaae 
cloaed  in  August  and  aimtiiad  In 
September,  the  initial  pamdun  is 
payable  to  HUD  by  the  leader  no  lalar 
than  October  10.  Monthly  rscasMdliatian 
replaces  annual  reconciliation.  Once 
SFPCS-P  is  implemented,  menlhly 
nodosa  will  reflect  a  braakdown  by  caaa 
number  end  by  month  of  die  cnmulattsa 
amounts  of  monthly  pramium.  lata 
charge,  and  liiliawl  due. 

The  rule  changaa  tha  method  of 
payment,  and  the  leooodUatian 
S(±eduie,  and  rlarifies  the  due  data. 
Paymant  of  the  periodic  MIP  by  the 
lander  is  to  be  made  monthly,  regardless 
when  collected.  Upon  implementation 
of  SFPCS-P,  a  monthly  notioe  from 
HUD  will  be  sent  and  reconciliation  will 
be  made  monthly  by  the  lender  whan 
the  MIP  payment  is  paid,  dius 
eliminatiiig  tha  requirement  for  annual 
reoondliation.  MIP  diall  be  due,  and 
peyabla  to  theCommiasianer,  no  latsr 
than  the  tanth  day  of  the  month. 

Landare  will  be  informed  tliat  tbay  am 
responaible  far  all  loana  bi  their 
portfolio  for  which  monthly  paymania 
are  due,  even  if  they  do  net  appear  on 
the  montlily  notice.  Because  of  servicing 
transfras,  Hndorsement  delays,  and 
tarminatians,  monthly  notices  may  not 
reflect  theanrent  status  of  the  lender's 
portfolio  and  may  require 
laoandliadan. 

The  current  Single  Family  Monthly 
Collection  System  used  for  MIP 
collection  is  not  set  up  to  recondla 
payments  received  under  the  "Paymant 
as  Received"  option.  The  new  SFPCS- 
P  is  not  being  set  up  to  reconcile  diese 
psyments  either.  The  system 
enhsncements  necessary  to 
accommodate  this  option  would  not  be 
cost  efhctive,  siul  sre  not  necessary, 
because  most  lenders  have  cfaoaan  tha 
other  option  anyway. 

It  should  be  noted  that  $  203.284(f) 
"Applicability  of  Otbtr  Sections"  does 
not  include  §  203.264  as  applicable  to 
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mortgagai  covatad  by  S  203.284, 
ilthoD^  HUD  ba*  taliBn  tha  poiition 
that  this  proriaian  ia  piopaly 
applicable  to  mortsages  with  riA-baaod 
pramiunu.  This  nua  n-insarts  a 
refaienca  to  §  203.2S4  thatTiraa 
ioadmrtently  delstad  whan  that  aaction 
was  pubUahad  aa  a  final  nila  (Sae  57  fR 
15209.  Anfil  24. 1902).  llie  rale  alao 
inserts  nferaitcaa  to  $S  203.282  and 
203.265  in  Ueo  of  the  cunent  9$  203.2M 
(d)  and  (a)  vdiich  an  being  daisied. 
Simjliif  r^MiiiMMi  azemade  to 
§  203.285(c). 

CaamaBts  were  received  6ani  three 
commaotan  on  the  January  26. 1996 
pnqMMad  rale:  One  housing 
development  fund  and  twro  nortgags 
ujpuiaiicos.  One  of  die  nunlgsge 
coiporatiaDS  fully  auppocta  the 
pR^nsed  rale.  Below  is  a  bating  of  die 
'  ■■■■nnyiit«|i"»""nt«il  from  die  other  two 
conunantara.  AAer  each  commant  ia  tha 
Depeitmant'a  leaponae. 

Conanenh  Than  are  tenntoology 

the  HUD  approved  Deed  of  Thist.  and 
clarification  of  the  tenns  and  die 
changes  to  the  HUD  approved  forma  are 
lequeated  before  the  rule  goes  into 
e^cL 

Basponsa:  HUD  Handbook  4165.1 
REV-1 CHG.  3.  Endonament  for 
Insurance  for  Home  Mortgage  Premiums 
(Single  Family)  dated  November  30, 
1995  mntsins  new  modal  moctgage  and 
note  forms  which  remove  oonfUctiiig 
tscminology.  Theee  changea  became 
mandatory  onlune  1. 1996. 

Coouneirt:  The  leconciliatian  of  the 
initial  notice  produced  after  the  SFPCS- 
P  is  completed  «dll  moat  likely  cootain 
thousands  of  unmatdied  items  foe  each 
leader.  These  urill  result  from  yean  of 
unreconciled  service  trsnsfera, 
terminations,  incorrect  case  numben, 
and  endorsement  delajrs.  Therefore,  the 
commenter  strongly  urges  the 
Depaitment  to  conduct  a  preliminary 
audit  to  quantify  the  extent  of  the 
reconciliation  required  by  both  the 
lenders  and  HUD  and  then  determine  an 
approach  and  implementatioi  date. 

Response:  Since  SFFCS-P  is  being 
designed  to  capture  MIP  payments  at 
case  level,  bills  will  contain  detailed 
infoTHiation  to  enable  lenders  to 
reconcile  their  portfoUos  eech  billing 
period.  Unidentified  cases  will  not  be 
carried  torward  on  SFFCS-P.  HUD  is 
woddng  to  reaolve  all  unidoitified  cases 
sapantaly. 

Comment:  There  should  be  some 
standard  established  and  required  for 
the  endorsement  process.  The 
commenter  is  concerned  that  the 
eliminaiion  of  the  fin«nrn»l  penalty 


could  raauh  in  fsr  more  than  seven 
percent  of  the  caaaa  taking  more  dian  six 
mcQths  to  be  andoised,  vidiicb  could 
further  complicate  the  ongoing 
reconctliatiaa  process. 

Response:  As  long  as  a  mortgage  ia 
submitted  to  HUD  within  60  days  of 
dodng  as  required  by  24  CFR 
203.255(b),  HUD  is  committed  to 
pmmndltig  within  a  reasonable  time 
with  its  pre  a^doraemant  review  and 
sufaaequant  aadonament  if  the  mortgage 
is  determined  to  be  dislble  for 
inaunnoe.  In  naeily  alTcasaa  that  do  not 
raise  qussdoos  of  eligibility,  the 
Martgjiae  Jnsurance  Certificate  (MIC) 
should  oe  issued  long  befote  tha  first 
half  of  the  amoitiBstian  year  has 
expind.  HUD  poliCT  to  data  has  not 
pomittsd  Field  Offices  to  deUbentely 
delay  issusnoe  of  the  MIC  until  the  end 
of  the  first  half  of  the  amortization  yeer. 
HUD'S  Processing  Center  in  Denver  is 
meeting  our  national  goal  by  processing 
cases  for  endorsement  in  10  days  with 
a  reject  rate  of  six  percent  or  under. 

Cranment:  The  examples  for  timing  of 
remittances  and  final  payments  on 
terminations  need  clarificatian. 

Response:  To  further  clarify  the 
example  for  the  timing  of  remittance  as 
set  forth  in  the  proposed  rule,  the 
example  has  been  revised  to  read  as 
follows:  For  s  caae  closed  in  August 
with  amortization  begiiming  in 
September,  the  Initial  premium  is 
payable  to  HUD  by  the  lender  no  later 
than  October  10. 

For  termitutions,  the  final  monthly 
payment  would  be  due  on  the  first  of 
the  month  following  termination  and 
payable  to  HUD  no  later  than  the  10th 
of  the  month  follo%»ing  terminatian.  For 
example,  if  a  caae  ia  terminated  in 
August,  the  final  monthly  payment 
wcnild  be  payable  to  HUD  no  later  than 
September  10. 

Other  Matten 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  the  HUD 
regulation  at  24  CFR  part  50,  which 
implements  section  102(2)  (C)  of  the 
National  Environmental  Policy  Ad  of 
1969,  for  the  January  26, 1996  propoaed 
rule.  Since  this  final  rule  makes  no 
changes  to  the  proposed  rule,  the 
Findhig  of  No  Significant  Impact  for  the 
proposed  rule  shall  serve  as  the  finHing 
for  the  final  rule.  The  Finding  of  No 
Signifimnt  Impact  is  available  for  public 
inspection  between  7:30  ajn.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 


K^olatoty  Flexibility  Act 

The  Saoetary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  cntifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  A  review  of 
the  universe  of  approved  mortgageea 
indicates  that  only  a  small  percentage  of 
them  have  assets  of  less  thui  SIO 
"■llHnn  These  can  be  considered  "small 
entities"  for  purposes  of  this  regulaticn. 
The  number  of  "sinall  entities"  aflacted, 
theiafbra,  is  not  substantial  Fuithm, 
HUD  records  indicate  amallar 
companies  hold  relatively  fow  insured 
mottgages,  and  they  tend  to  concentrate 
their  business  in  the  conventional 
mortgage  market  Thus,  even  for  those 
"smul  mtities"  afiected,  the  impact  ia 
expected  to  be  relatively  insignificant 

Executive  Oltiar  13812,  Federaliim 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  efiiscts  on  statea  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result  the 
rule  is  not  subject  to  review  under  the 
order. 

Executive  Order  12606,  The  Family 

Tha  General  Counael,  aa  tha 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  would  result  from 
promulgation  of  this  rule,  as  those 
poUdes  and  programs  relate  to  family 
concmia. 

UatofSubjecta 

24CFRPait203 

Hawaiian  Natives,  Home 
improvement,  infiiimg — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requiremmts.  Solar  energy. 

24  CFR  Part  221 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 
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Catalog  of  Federal  Domestic  Aasistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  14.117. 

Accordingly,  the  Department  amends 
parU  203  and  221  of  title  24  of  die  Code 
of  Federal  Regulations  aa  follows: 

PART  203-8MQLE  FAMLY 
MORTQAQE  INSURANCE 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 


5.  In  §  203.265,  par^raph  (a)  is 
revised  to  reed  as  follows: 

1201266   MortBigaa-sMaeliarpaand 


T- 12  U.S.C  1709, 1715b:  42 
U.S.C  3S3S(d).  Subpart  C  also  U  issued 
under  12  U.&C  I7isu. 

2.  Section  203.262  is  revised  to  read 
as  follows: 

f201.262    Due  dais  of  periodic  MP. 

The  full  initial  and  each  annual  MIP 
shall  be  due  and  payable  to  the 
Commissioner  no  later  than  the  10th 
day  after  the  amortization  anniversary 
date. 

|2n.MS    [Ramovadll 

3.  Section  203.263  is  removed. 

4.  Section  203.284  is  teviaed  to  read 
as  foUows: 

§203  264   ^minantof  partodte  MP. 

The  mortgagee  shall  pay  each  NflP  in 
twelve  equal  monthly  in«t«lliTmnt« 
Each  monthly  installment  shall  ba  due 
and  payable  to  the  Commissioner  no 
later  than  the  tenth  day  of  each  month, 
beginning  in  the  month  in  which  the 
mortgagor  is  required  to  make  the  fint 
monthly  mortgage  payment  or,  if  later, 
in  September. 


(a)  Periodic  MIP  which  are  received 
by  the  CaDunissioner  after  the  payment 
dates  prescribed  by  §§  203.262  snd 
203.264  shall  include  a  late  charge  of 
four  percent  of  the  amoimt  paid. 
•        •        •        •        * 

6.  Section  203.288  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§209.298   Pro  rail  BMmant  of  paftodto 
MP. 

(a)  If  the  insurance  contract  is 
terminated  before  the  due  date  of  the 
initial  MIP,  the  mortgagee  shall  pay  a 
portion  of  the  MIP  prorated  from  the 
beginning  of  amortization,  as  defined  in 
$  203.251,  to  the  date  of  termination. 

7.  Section  203.284  is  amended  by 
removing  and  reserving  paragraphs  (d) 
and  (e)  and  revising  paragraph  (i)  to 
read  as  follows: 

II0L2S4    Cilculedenef  upfront  and 
•Muri  MP  on  oranar  July  1, 1991. 

(d)  [Removed  and  reserved] 

(e)  [Removed  and  reserved] 

(f)  Applicability  of  other  sections.  The 
provisions  of  §S  203.261,  203.262, 
203.264.  203.265,  203.266,  203.267, 
203.266,  203.269,  203.280,  and  203.282, 
are  applicable  to  mortgages  subject  to 
premiums  under  this  section. 


8.  Section  203.285  is  amended  by 
isvising  paragraph  (c)  to  read  as  follows: 

inuts   niliiii  itm  aaMtBauw. 

PHi  iilallu  ri  ol  up  fcwrt  and  annual  MP  on 

or  Mv  Oaembar  a.  IMS. 


(c)  Applicability  of  certain  provisions. 
The  provisicHis  of  §S  203.261,  203.262, 
203.264, 203.265.  203.266.  203.267, 
203.268,  203.269.  203.280,  203.282, 
203.284(c),  and  203.284(g)  are 
applicable  to  mortgages  subject  to 
premiums  under  this  section. 


PART  221— LOW  COST  AND 
MODERATE  MCOME  MORTQAQE 
M8URANCE 

9.  The  authority  dtaUoD  fat  part  Z21 
is  revised  to  read  as  follows: 


:  12  U.S.Cl71Sb.  17151:42 
U.S.C  3S3S(d).  Section  221.S44(bX3)  is  also 
i  UDdsr  12  VS.C.  1707(a). 


I221J81    [Ainandad) 

10.  Section  221.251(a)  is  amended  by 
removing  bom  the  list  "203.263 
Adjustment  of  initial  MIP." 

Dated:  Jvlj  10, 1996. 
Nicolas  P.  KaWaM. 
Assistant  Secretary  for  Houslng-Fedeml 
Housing  Catnmistioner. 
IFR  Doc  9e-183S4  Filed  7-i8-gS:  S:4S  am) 
aaiaa  ooea  «rts-tr-r 
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MPARTMBfr  OF  HOUHM  AND 
UROAN  MVELOnSNT 

[D«ciiM  No.  ni-«07B-M-Oq 

omMofttw 


Ssourtly  Mid  flHppltiMfiM  SMurily 


iiancn  OBica  of  tha  Aasiatut 

Samtiy  for  Public  and  Indian 

HoiMing.HUD. 

ACnON:  Notica  of  Naw  Prooadum  br 

VoiMng  tha  Social  Seomlty  and 

SuppMOMntal  Security  IncoDa  of 

Applicant*  and  Puticipanta. 


:  Thia  notica  infanna  public 
hffmjTM  aoanciaa  and  t»"^<">  bouaing 
■udiotitiaa,  collactiialy  nfmooad  aa 
houainga^nciaa  (HAa).  ofc  (Dimr 
ptocaduraa  to  Tariff  •odal  aaonlty  (SS) 
and  •upplamaotal  aacority  inccma  (SSI) 
infonnatlan  far  lantal  aaalatanca 
appUcwta  and  paitldpants.  (2)  HUD 
policy  diangaa  coocaming  SS  and  SSI 
variBcatiaiu  (3)  implamMttatian  plana, 
and  (4)  actiOBs  tfaat  HAa  may  taka  now 
to  balp  pransta  aBsctiva 
ImpUmMMtatiop  of  the  naw  pmoadiuaa. 
HUD  pubUahM  a  ralatad  ootioa  of 
wtimtrMnfi  pwym  «t  an  Wl  2taai>!  M«y 
2.1805. 

■WlCIWl  Mm:  HUD  plma  to 
implanmt  tfaa  SS  and  SSI  computor 
matcfaing  giadually  ovar  •  pariod  of 
about  1  yaar  on  a  Stala4iy-Slalabaala. 
fanplamantatkai  (tntad  In  fima  IBM  in 
tha  Stataa  of  Alaafca.  Idaho,  Ongoa  and 
WaaUnstoa.  HUD  ^ao  plana  to  pni*ida 
HA*  widi  about  1  month't  nottoe  of 
plan*  to  impknunt  tha  SS  Bid  SS 
ceopotar  matrhing  in  Iha  aaladad 
Stala(*)/HA*.  Cumnt  incoma 
varilicalian  polide*  and 
remain  in  oMct  until  aacfa  HA 
impienMnts  the  new  piacaduraa. 
ADIWKaMSt  Intaraatad  perfoo*  an 
invited  to  submit  comment*  tegaiding 
thi*  notice  to  the  Rules  Docket  Qaik. 
OflkeofGanaralCounael,  Room  10270, 
Dapattmeot  of  Homing  and  Urban 
Davalopment,  451  Seventh  SIraat.  SW.. 
Waifaington.  DC  20410-0500. 
Conununication*  ihould  raiar  to  the 
above  docket  Dumber  and  title. 
Facaimila  (FAX)  comments  are  not 
acoaptdbla.  A  copy  of  each 
oonununicatioQ  submitted  will  be 
availabta  for  public  inspection  and 
copying  between  7:30  ajn.  and  5:30 
pjB.  weekdays  at  the  above  addiea*. 


wnoN  CONTACT: 
David  L.  Dackoi,  Oiractor,  Omputer 
Matching,  OOo*  of  the  PubUc  and 
Indian  Housing  Compliollar,  Room 
5156,  DepaitmaBt  of  Housing  and  UriMn 
I>Bvelopnient  451  Seventh  Stiaet,  SW, 
Washii^tlon.  DC  20410.  telephone 
number  (202)  70a-0009.  axtensiosi  4273. 
(These  telephone  numbers  are  not  toU- 
bee.)  A  telecommunications  device  for 
bearing-  and  raaech-impairad  parsons 
(TTY)  is  avaUabis  at  l-80O-877-«33a 
(Fadnal  Infoimatian  Relay  Sarricaa). 
(This  is  a  toll-bee  numbar.) 


lAct 

The  infarmatian  oollecUaD 
mpiiiement*  mntrinori  in  this  nodoe 
have  been  ravievied  by  the  OlBce  of 
Managntant  and  Budget  under  the 
Papanroik  Reduction  Act  of  1995  (44 
U.S.C  3S01-3S20)  and  aaoignad 
appttwral  number  2577-4)083,  which 
(Dcpiie*  on  August  31, 1997. 


HA*  adminialer  the  PubUc  Hooilng 
Program  and  tfaa  Sactian  8  Prognm* 
that  provide  rental  aaristanre  to  low 
iiv^«  funlUe*  under  regulation* 
issued  by  HUD'S  Office  of  die  Aaaialant 
Secretsy  for  PubUc  and  IndlaB 
Houaing.  Canerally,  tenants  pay  30 
ponent  of  tbsir  incoma  far  iinL  Under 
Sactian  8.  the  diflnaace  between  the 
■nkst  not  and  the  tenant's  paiynwnt 
oonetitulea  a  rental  subsidy.  Bacauee 
houaahold  income  is  the  m^or  factor  in 
dstosminii^  eligibility  far,  end  the 
amoDnt  ot  nntal  subsidy,  HUD  baa 
leqoirad  HAs  to  verify  applicant*' 
inooaia*  at  the  time  of  initial 
'  appUcatkn  for  a«aislai»re  (oertificatlan) 
mt%A  snnually  thenefker  (leoartiflcatlcn). 
All  typaa  of  income  must  be  verified 
inchidin^e.g,,  wagas,  SS  and  SSL 

PreeanI  KrooadBse  %*  Variiy  SS  and 
SSI 

The  Social  Security  Administration 
(SSA)  cunently  provides  HA*  vrith 
infarmatian  nMded  to  verify  SS  end  SSI 
«4en  HAs  request  the  infaiination.  This 
is  done  using  a  mark-sense  card  ayslam 
devek^ied  by  the  SSA.  Undoi  this 
system,  HAs  request  SS  and  SSI 
infarmatian  bom  the  SSA  by  manually 

'"**'"fl  p«>»m«l  iAmtilUrt  wf  tti«nt«, 

Le.,  the  social  aacuilty  number  (SSN), 
on  a  card  and  maiUngtha  maric-seoae 
card  to  a  local  SSA  dDoe  far  pmraarlng. 

The  SSA  then  procesaea  tha  mark- 
aenae  card  and  sends  a  computer- 
produced  report  (called  •  Third  Party 
Query  Report)  to  the  HA  showing  the  SS 
and  SSI  benefits  of  the  spplicsnt  or 
tenant.  SSA  has  about  100  card  readers 
Dotlcmwide  that  it  considers  obsolete 


and  plana  to  phaae  out  HAa  pteaantly 
are  one  of  the  pcimaiy  uaan  of  SSA's 
maric-aense  card  operation*. 

HA*  ganerally  send  maik-aanaa  cards 
to  die  SSA  only  br  appUcanta  or  taitants 
who  report  SS  or  SSI  to  the  HA.  butead 
of  submlttiiM  maA  sense  cards,  some 
HAs  obtain  SS  and  SSI  inlionnation  from 
local  SSA  offioa*  where  SSA  staff  use  an 
automated  system  to  query  information 
by  SSN.  HAs  compare  the  SS  and  SSI 
infarmatian  obtained  bom  tfaa  SSA  to 
the  tanant-rapofted  income.  HA  staff 
indudvSSA  document*  received  from 
the  tenant  and  SSA's  Third  Party  Query 
report  in  the  tenants'  caae  filea. 

HUD'S  development  in  recant  years  of 
an  automated  d^baae,  kntnwn  es  the 
Multlfamily  Tenant  Characteristics 
System  (MTCS),  facilitatss  new 
procaduMs  to  votify  tenant-reported 
income  data.  HAs  provide  HUD  with  tha 
tenant  data,  i.a.,  personal  idaatifiers  and 
in''«T***  data,  that  ia  included  in  die 
MFCS.  HUD  iasoad  a  final  rule  (60  FR 
11826;  March  2. 1995)  requiring  HAs  to 
tnnsfcr  tsnant  data  to  MTCS 
ala<  liiaili  ally 

HUD  also  iMuad  Notice  96-20  (HA) 
on  April  18. 1996,  inienniDg  HAs  of  s 
ledoctian  in  Section  6  admlnistratiTe 
baa  far  ftilur*  to  alactronically  submit 
dsu  far  Farm  HUD-40058,  Family 
Report,  and  Form  HUD-50058-FSS, 
Family  Salf-Sufliciency  Addaodunu  far 
Section  8  participants  monthly  or 
quarterly  a*  raqidred. 

New  Praceduas  to  Varliy  SS  and  SSI 
Monthly  HUD  will  tmamit  to  SSA. 
via  a  lecuta  high-speed  data  line, 
parscttal  idantififlD  for  lananta 
achaduled  to  recertify  3  months  before 
the  tanants'  arhadnlart  annual 
I1W  T'*ifVf*^^**  date.  SSA  doea  the 
computer  matcUng  of  paraonal 
identifitn  and  provides  HUD  with  SS 
and  SSI  infbonatlan  iwhicfa  HUD 
comparaa  to  the  tanant-iepartad  SSand 
SSI  information  shown  in  the  MTCS.  At 
least  2  montha  bafora  tha  tooanta' 
raoertificatian.  HUD  will  provide  HAs 
with  SS  and  SSI  infarmatian  needed  to 
do  annual  raosttiflGatians  of  tanants, 
1.0.,  to  determine  eligibility  end  the 
mitisl  assistance  amounts. 

HUD  is  adopting  thsee  procedursa 
baaed  on  oommanta  received  from  HAa 
that  participated  in  a  pilot  protect  Thia 
is  a  rsvisian  of  what  HUD  biitially 
planned — doing  the  computer  mstrhlng 
far  (te)osrti8catfcms  completed  ia  the 
pilar  month,  end  reporting  to  HAs  only 
SS  and  SSI  tnfonnation  far  tenants  with 
income  disparities. 

llie  prodeeaing  and  reporting 
timebunea  dted  in  the  prior  parasnph 
approximate  thoee  currently  uaed  Dy 
many  HAs  for  annual  tecaitifioatians. 


/  VaLt.  Wb.  140  /  Prtday.  Jvif  !•.  1«M  /  NoHcm 


HowBvar,  HAs  will  leosive  the 
Infbmatian  directly  ban  HUD    not 
bom  SSA.  InitiaUy,  HUD  wlU  aaad 
computer-produced  lapaita  showing  SS 
and  SSI  anouats  to  HAS  that  an  siBilar 
to  tha  lepotts  HAs  cumotly  receive 
from  SSA.  HUD  plana  to  provide  for 
fciectranic  transmission,  instead  of  paper 
reports,  later  in  calendar  year  1996. 
The  planned  computer  mtAing 
prooadioea  M  currently  designed 
provide  SS  and  SSI  infatmatioD  on  a 
pre-recertiflcatlon  beaia.  The  proceduiee 
do  not  provide  HAs  with  SS  and  SSI 
information  on  a  pre-certification  basis 
for  initial  applicuits  for  lentol 


Baaidee  providing  a  report  similsr  to 
dto  SSA's  Third  Psrty  Query  Repot, 
HUD  will  also  provide  a  report  that 
duiws  SS  and  SSI  income  dispsrltias. 
and  requeet  that  the  HAs  resolve  this 
dispsiltiee.  This  will  involve  confiiming 
data  validity,  avoloatiiig  the  potential 
for  uniepoitad  or  undansportad 
income,  providing  dw  tenant  due 
piucem,  and  taking  appropriate 
admlnlstiatlve  or  Mool  ections. 

HUD  will  provide  HAs  with  a  "Guide 
f»  Verifying  Computar  Matching 
Results  and  Taking  Bnlbroament 
Actions."  This  Guide  deecribes  the 
computer  """•'■'"fl  program,  includes 
ssmple  ocmpv^er-pioduced  outputs, 
end  desolhee  procedures  for  verifyiog 
computer  '''«'^'''"{|  result*  siid  taldng 
antnooment  scdons.  llie  Guide  also 
provide*  HA*  substantial  diacntian  in 

identified.  HUD  will  distribute  the 
Guide  to  HAs  about  one  month  before 
implementation.  See  the  "Plan*  for 
Large  Scale  Implementatian  of  SS  and 
SSI  Computer  Matdiing  and  Income 
Verificatiaa"  aection  below. 

taiprewed  WHriemr  aad  ElhiJiiasieaa 
of  New  Prooadarae  to  Verify  SS.aad  SSI 

A  pilot  demonatiatian  ha*  shown  that 
the  itew  procedurea  ibr  verifying  SS  and 
SSI  benefit  HAs.  HUD  and  SSAby 
improving  the  efficiency  and 
efbctiveneae  of  income  varification- 
EfBdeacy  will  be  improved  by  using 
electmuic  deta  transfsr  and  computer 
mjtrMng,  Instwid  of  preparing  mark- 
sense  card*  manually  and  sanding  them 
by  mail  to  the  SSA.  Further,  use  of  the 
new  SS  and  SSI  varification  techniques 
will  aid  the  SSA  in  planning  for  the 
elimination  of  maik-eanse  card 
operations  and  in  isdudu  woridoad 
demands  on  local  SSA  Offioea. 

The  eflediveneH  of  the  income 
veilflcation  proceea  will  be  improved  by 
detecting  unreportsd  or  underrepotted 
SSand  SSI. 

This  will  be  dons  by  comparing 
persooal  identifieis  of  aU  household 


■aaban  to  SSA's  data,  to  comiMt, 
under  psaaant  praoaduM*  HAs  variify 
only  ths  SS  aoid  SSI  that  iadiriduala 
lepod  HA  acttans  on  unmoitod  or 
uaderaepostod  iaooaae  will  balp  deter 
sbuses  in  HUD  programs. 

Poiky  Cheats 

In  implsraantlng  die  new  SS  and  SSI 
verification  proceduiea,  HAa  will  uae 
HUD-provided  SS  and  SSI  computer 
mstrhlng  reeuhs,  instead  of  Ae  SSA's 
mark-ssnse  card  end  automatad  inquiry 
processing.  Tha  completanees  and 
accuracy  of  the  oompUer  m«trt<ing 
results  will  depend  sjgnlficantfy  on  Ihs 
qusUfy  of  KrrCS  daU  that  HAs  provide 
to  HUD.  Therefore,  the  oompleteness 
and  accuracy  of  the  MTCS  dau  will  be  ' 
of  utmoat  impoitanoe. 

HUD  will  discontinue  its  requirement 
for  pie-verification  of  SS  and  SSI 
Information  Cor  new  applicants.  HAs 
will  be  lequired  to  lequisat  and  use 
tanant-prtrvided  information  on  SS  and 
SSI.  that  the  tenant*  certify  a*  coirect 
Because  the  new  procedures  will  not 
provide  for  verifying  the  SS  and  SSI 
Eiefaie  a  new  qiplicant's  oertification  for 
rantol  assistance,  HAs  must  lequeat  that 
new  applicant*  provide  document*  that 
tenants  have  in  their  poesession 
showing  the  monthly  amount  of  SS  and 
SSI  they  receive.  The  documents  may 
include  lecem  boiefit  letters  [the 
prefaned  document],  SSA  Form  1099's. 
award  letters,  other  letters  firom  SSA 
that  show  benefit  amounts,  and  bank 
statement*  showing  net  payment*.  HA* 
must  not  nqueat  that  t«ii«ntf  obtain 
documents  bom  SSA.  HUD  expects  that 
tenant-provided  documents  generally 
will  provide  sufficient  infoimatian  to 
detemiine  initial  eligibility  and  benefit 
amounts.  The  information  will  be 
oonfiimed  on  a  poet-oertlfication  besis 
with  computer  matching. 

HUD  recognizes  that  pre-verificstlon 
of  SS  and  SSI  infonnation  is  beneficial 
in  providing  correct  information  for  use 
in  rantal  assistsnce  detaiminatioos. 
However,  HUD's  MTCS  collects  data  on 
new  applicants  after  a  certification  or 
racartificatlon  occurs.  Tlierafore.  MTCS 
does  not  contain  infoimatioo  needed  for 
matching  to  SSA  data  on  a  pre- 
cntification  besia  for  new  applicant*. 
MTCS  retain*  informatlan  <m  prior 
certification*  or  lecertifications. 

Regarding  annual  reoertificatiaas, 
HAs  may  nly  on  the  HUD-provided 
infonnatlon  as  sufficient  documentation 
to  verify  Cenant-ieported  SS  and  SSI 
income.  HA*  (boidd  not  request  other 
document*  bom  tenants  ccocsming  SS 
and  SSI  if  the  HA  bos  the  HUD-provided 
SS  and  SSI  infonnatlon  for  the 
applicable  (re)c8ttification  period. 


ifiilaiai  nuli^l 
tlXmimr    ailTiil 


HUD  plans  to  lainlamani  the  SS  md 
SSI  osonutar  matching  gtaduaUy  over  a 
parted  «f  Aoat  1  yemon  a  Stoto  bj- 
Slato  baois.  HUD  also  plana  to  piovlds 
HAa  with  about  l-moath's  notke  of 
plans  to  implament  die  SS  MMl  SSI 
computor  maldiiiw  in  the  selected 
Stato(sVHAs.  In  a&lition.  HUD  will 
provide  eadi  HA  with  copies  of  the 
"Goida  far  Verifyli«  Compitfer 
k4alching  Results  end  TaldDg 
Enfaraamsnt  Actions"  at  tiaiaii^ 
sessions  in  salectod  Statas. 

Recopuzing  that  soma  HAs  have  not 
always  reported  data  to  MTCS,  HUD 
antldpatoa  that  aome  HAs  durli^  the 
next  year  will  need  to  use  pieeent 
procedures  to  verify  SS  and  SSI. 
However,  HAs  must  only  use  those 
procedures  whan  abaohuely  neoeesary, 
i.e.,  when  HUD-provided  Infmnatlan  is 
not  available  becaxise  of  incomplete 
MTCS  reporting.  HUD's  goal  is  to 
eliminate  completely  HAs'  usa  of  oiaik- 
aenae  cards  by  September  30. 1997. 
Further,  except  for  very  low  volume  of 
prooaaaing  to  resolve  tenant  disputed  SS 
and  SSI  amounts,  HA  requeat*  for 
automated  SS  and  SSI  inquiries  should 
alao  be  eliminated  by  that  date. 

After  HAs  start  receiving  HUD- 
produced  computar  m«trhi.ig  results. 
HAs  must  discontinue  the  practices  of 
submitting  to  the  SSA  mark-aense  card* 
or  requaeting  SSA  automated  queries  of 
SS  and  SSI  data.  HAa  should  only  be 
contacting  SSA  staff  to  request 
assistanne  in  raaolvlng  SS  and  SSI 
information  that  the  tenant  disputes. 

SSA  Serriom  Dorii^  &e  TkaMitton  to 


When  HUD.  due  to  incomplete  MTCS 
data,  cannot  prtjvide  computer- 
produced  SS  end  Ssi  infonnation  to 
HAs  for  receitifications,  the  SSA  will     . 
provide  HAs  with  SS  and  SSI 
verificaUon  aervlcas  using  past  practices 
(i.e.,  mark  sense  card*  or  local  SSA 
Office  queries).  SSA  also  will  help  HA* 
in  resolving  issues  where  tha  tenant 
dispute*  the  amount  of  SS  or  SSL 

HUD  Hotline 

HUD  will  operate  a  telephone  HotUna 
during  the  period  of  the  transition  to 
answer  HA  questions  concerning  the 
implemantatioa.  The  Hotline  number  is 
(202)  708-0099. 

Actiaaa  HAs  Shoold  Taka  to  b^ 


lafSS 
otcUaiiaad 
VaitfcaUan 

HUD  encourages  all  HAs  to  take  the 
foUowiag  acttans  to  promote  effective 
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uupjemontatian  of  SS  and  SSI  couqiutar 
matcidiigand  iaoooM  mrificatioii:  (1) 
fatanit  data  aiactraoicaUy  tiatlj  m 
nqodnd  by  the  final  rule  pubUilwd  at 
80  FR 11B28:  Mardi  2, 1085,  (2)  ancum 
that  the  conact  laat  naina.  SSN,  and 
Uitk  data  aia  aubmittad  alactnndcally 
to  HUD  far  ril  taaanta  laquliad  to 
provida  SSN*.  and  (3>  anran  that 
tanant-raportad  SS  and  SSI  InftwrnatlflP 
an  (OiaTed  in  tha  appropriate  data 
Bald*. 
DMMi:  iahf  i,  l«ae. 

CmmlDfpalyAmktaalSmiwIuijfarPut^ 

and  bidhn  HeuMlii^ 
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U.S.  souos  Inoome  peid 
to  foreign  persons  and 
reMed  colsctlon,  ralunds, 
and  credits,  etc.; 
comments  due  by  7-22- 
96:  published  4-2246 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Alcohol  and  dnig 
dependence  deorders: 
contract  program:  elgDIity 
cnlena:  comments  due  by 
7-22-96;  publshed  521- 
96 


UWOfOlMTION  ABOUT  1W  aUPERMIBttEin^  OF  D0CUMKN1V  aUBSCMPllON  8BMCC 


8 —dtoepagBodlliil  "■"*"*  IbkeqxwrwtwwiiiiioB 
prices  <k>wB.  the  Oovenuneal  Priidwg  Office  maiU  each  tubtcriber  only  ow  reiiaM/ n^^ 
lean  when  ytm  wffl  |Bt  yov  naewal  aoike  by  checking  the  nonber  that  folknn  noolh/^^ 
the  lop  line  of  yonr  libel  Of  jlkmni  01  lUf  emiyrfr: , 


A  annnl  notice  wdl  be 
>i*^H«f  lMiil|80<fan 
Mob  (hit  due. 


Dcxxc  d&iiaitt. 


— 7 


I  AT*   annauj 
sjcn  ■on 
:2U  HUM  sntiiT 

:  POHSTVILLB  MD  20747 


joHH  smn 
212  Nkni  snim 

yUUaiVILLB  MD  20747 


•/  •♦■•■•••••I 


lb  be  nre  tfa«  yinr  Kfvioe  coatiniierwbhoat  iniefniiMioii,  please  letum  year  naewal  aotioe  prao^ 
If  yffur  Wltfr-Hpy"  r»»i«*  »« iii«r!n«ttiinHH,  aimply  nwd  ymir  mailing  hliel  firom  sily  ime  to  the 

inObei 


Please  SEI>a>  YOUR  MAILINO  LABEL,  dong  with  yoor  new  atidiess  to  the 
.Attn:  Chief.  MaU  List  Bfanch,  Mail  Stop:  SSC»l,Washmgioo. 
DC  20400-9373. 

Ill  Int^i  alsnl  jiiw  i^ii  il|illiiB  sii  ilr  i   Ptease SEND  YOUR MAIUNO LABEL,  aloag  with 
yCTrnmTf|Hm4iT«f. '"''»  ^TT*'''*™''*""^"^""'™**'  ^"°-  Chief;  Mail  List  Biaach.  Mail 
Stop:  SSOM.^nMfain|»ai.DC20402-937S. 

s  use  the  onler  fonn  provided  below. 


SubacrtpUon  Oitlar  ronn    OMnpvjm^< 


DYES. 


•mar  my  subao^jione  SB  fckMa: 


Fu  your  ordcn  (2t2)  5U-22S0 
Phone  year  ordcn  (2t2)  512-lMW 


8ui)acrip(ion8  to  Fadaral  Ragiatar  (FR);  induOng  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Fedaial  Ragulstions  Sections  Aifacted.  at  $544  ($680  foreign)  each  per  year. 

,  daify  only  (FROO).  ai  $484  ($617.50  foreign)  eactf  per  year. 

For  prtracK  diecfc  box  ImIow: 

Q  Do  not  make  my  name  avaialiia  to  other  maHera 

Check  method  of  pavMi* 

O  Check  psysl3t»io8i4aer<ntendent  of  Oocumsrte 

OQPO  Deposit  Account   I    I    I    I    I    I  n-FI 


sutMcrlptions  to  Federal 

ThstotslooetalnnyoideriBlL.- ^(Includes 

ngutm  Mpplng  and  handbig.rPrlMauqtot  to  ahang» 

^IMM  t)v*  cr  priv4 


C«|iaHM,2^0D* 


□VISA 

QMasterCaid 

LLLLJ-s*-"-i» 

1    1    1    1    1    1    1    1    1    1    1    1    1    M.  1    1    1    1    1    1 

Thardcyou  fbrisuroidhrf 

D^fMiw  phonv  iMludkio  i 


AuttwrtzfnQ  riprahM  am 

IMIIb:  Suparintsndtnt  of  Documents 

P.a  Box  371064.  Pittsburgh.  PA  1S2S0-7064 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

RnriMd  )uuuiy  1.  1994 

The  GUIDE  is  a  uiaful  nfarance  tool, 
compiled  from  agency  regulatioiu,  derigned  to 
anist  aoyone  widi  I^erel  leconUaBeping 
obligrtioiis. 

The  various  abstracts  in  the  GUIDE  tall  the 
uaer  (1)  what  records  must  be  kept,  (2)  who  must 
Igaep  them,  and  (3)  how  long  they  must  be  kapt 

The  GUIDE  is  fbnnatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  OCBce  of  the  Fedeial 
Registei;  National  Archhm  and  Records 

AHmlniatwrtfifi 


Superintendent  of  Documents  Order  Form  c/iargeyourordsr 

OMvPnoMttvcodK  It'seasyl 

.'7296  -    16  tax  your  oideta  (202)  512-2250 

IJ  YES,  send  me subscriptions  to  1994  Guide  to  Record  RetentkNi  Requiremento  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ . 


Company  or  personal  name 


Additional  address/attention  line 


Street 


City,  Stale,  Zip  code 


Daytime  phone  including  area  code 


Purchase  Oder  number  (optJonaQ 


.  (Includes  regular  shipping  artd  handling.)  Price  sut)ject  to  char)ge. 


Check  method  of  peymenb 

□  Check  payable  to  SuperinterKtent  of  Documents 
a  GPO  Deposit  Account     Mill    ITI-R 

□  VISA     □  MasterCard     I     |    |    |    j  (expiration  date) 


(Please  type  or  print) 


I  M  I  M 


TTMnkyou  for  joirondarf 


AuttttrizinB  signature  «w 

MM  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  W 15250-7954 


Public  Laws 


lOWi  CongraM.  2nd  S— ilon,  1M6 


PampNet  prints  tH  pubic  tanw,  often  refemd  to  as  sip  laws,  ara  the  Mllal  puMcaUon  of  Fedetal 
laws  upon  enaetmanl  and  are  prMad  as  soon  as  possible  aftsr  approval  by  the  PrealdenL 
'  \jB^M»m  hlstoiy  reteranoas  appear  on  each  law.  Subecription  seivtce  indudas  al  pubic  laws, 
issued  hragulary  upon  enacbnent,  tor  the  104lhCongiBes,  2nd  Session,  1996. 

IndMduai  laws  alao  may  be  purehased  freni  the  Superintendent  of  Oocumenis,  Washingrton,DC 
20<Oe-fl32aPrioeeyaiy.  See  newfcr  Aids  SedtonoUhe  Federal  Regjstsr  tor  announcsmsnts  of 
newly  enaded  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Fonn 


LJ  YES,  eaier  nqr  iabKiJiiiioa(s)  as  follows: 


Charge  your  ordm: 

IftEmytl 


Fax  yam  orden  (2t2)  512-2250 
ytia  ankn  (202)  512-1100 


I  to  PUBUC  LAWS  for  lliB  104di  CoDgress,  2iid  Sesaon.  1996  for  $160  per  sabscripdoo. 

Tlie  tM«l  cwt  of  my  cmfar  «  i fadeniatioaal  customen  plene  add  25%.  Piicc*  inchide  regular  domestic   ' 

postage  «Dd  haufling  and  are  subject  to  change. 

Phase  Ckoose  Mcthad  of  PajriMat: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
DgPO  Deposit  Account         1    I    I    I    I    I    I    l-fl 
[H  VISA  or  MasteiCard  Account 

rm I  I  I  I  I  I  I  I  I  I  I 

I  Tkamkyoufor 

I  (OcditemlexiiiiaicadMe)  yoararJer! 


(OMfMy  «r  FttMMi  Nbc) 

<f)tmt  type  cr  pritt) 

(SnctMlihca) 

Oly.SOtt.  ZIP  Code) 

(Online  ptene  iKlndiBg  m  code) 

(FwDMcOiiefNo.) 

.——-,33 

u 


(Antboriaiit  Signnn) 

Mail  To:   Superinleodent  of  Documents 

P.O.  Box  371934.  Pittsbrngh.  PA  1S2S0-79S4 


Microfiche  Editions  Available... 


Fedwal  Register 

Th.  Fsdwal  Ftogister  is  published  daily  in 
24x  microfiche  fermat  and  maii«]  to 
sutiscrifaws  the  tollowing  day  via  first 
daas  mail.  As  part  ol  a  microfictie 
Federal  Register  subscription,  ttie  I.SA 
(Ual  o(  CFR  Sections  Affected)  and  the 
Cumulative  Fedwai  Register  Index  ara 
mailed  monthly. 

Code  of  IMeral  Regulations 

Th.  Cod.  at  Fsdam  RsguMlons, 
conpitslno  ■ppretdmaMy  200  vOumM 
and  iMtssd  at  IsMt  one.  a  yMr  on  a 
quarisrty  ba«s.  Is  puUWwd  m  24x 
nilcraflch.  fonnat  and  ths  cunsnt 
yaari  voluniM  ara  maNsd  to 


MicraficdM  Snbaiaiption  Prices: 

Federal  RegisleR 

One  year.  $433.00 
Six  months:  $216.50 

Code  of  fMeral  Regulatioos: 

Cunent  year  (as  issued):  $264.00 


Superintendent  of  Documents  Subscription  Order  Form 


*5419 

[J   YES,  enter  the  following  indicated  subscriptions  in  24x  microScfae  format: 

Federal  Register  (MFFR)  □  One  year  at  $433  each 

Code  of  Federal  Regiilations(CFRM6)  Q  One  year  at  $264  each 


Fax  your  ordcn  (202)  512-2250 
Phone  year  orden  (202)  512-1800 

Q  Six  moodtt  at  $216.S0 


The  total  cost  of  my  order  is  $ . 


_.  Price  includes 


regular  domestic  postage  and  hunHling  and  is  subject  to 
change.  Intematimial  customers  please  add  25%. 


(Fleae  tjipe  or  |init) 


•ddnti^innition  Hne) 


(Street  •ddreii) 


Q  Do  not  nuke  my  oune  available  to  odKr  I 

Ckeck  adked  eT  peyBcal: 

CI  Check  payable  to  Superintendent  of  Documeolx 

□  GPO  Deposit  Account       I    I    I    I    I    I    IH  "D 

Q  VISA  Q  MasterCard  I    I    I    I    l(eintaii<»> 

f  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  Tm- 


(OtK  Stale,  Zip  code) 


(Daytmie  |ihiaii  Bdndinf  ana  code) 


(nmnaae  orderoo.) 


(Aidboriziiigiignature)  « 

Thmakyomfaryomrorda! 

Mail  to:    Superintendent  of  Documents 

eO.  Box  3719S4,  Pittsburgh,  PA  152S0-79S4 


Now  Available  Online 

through 

GPO  Access 

A  Service -of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a,m.  ET 

Easy,  Convenient, 
FREE 

■    Free  public  connections  to  the  online 
'Federal  Register  are  available  through  the 
OPO  Access  service. 

To  connect  over  the  World  Wide  Web. 
go  to  the  Superintendent  of 
Documents'  homepage  at 
ht^://www.access  .gpo.gov/su_docs/ 

To  connect  using  telnet, 
(^n  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 

512-1661;  type  swais,  then  

login  as  guest  (no  password  ^^^^^^^^^^^^^^^^^^^'^^'^^^^^^ 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


^ 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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I  Published  daily.  Mondntfaiough  Friday, 

(ml  nihUiiisd  oo  Satuidayi.  Sundayi.  or  on  official  hoUdanK  by 
the  OBo*  of  tba  Fadanl  Rwatn.  NatioDal  ArcUvat  and  Itooatds 
Admtirialillon.  Waabingtoo.  DC  204M.  under  <be  Fadanl  RaaiMer 
Ad  (49  Slat.  500.  at  amandad:  44  U.S.C  Ol  IS)  and  Ow 
lagulationa  of  tba  ArimlnlatraUra  Commitlee  of  tba  Fadaral  Ragistsr 
(IXFR Ch.  I).  DWributiao  i« io«la only  bv tba Suparintaad^of 
'Documants,  VS.  Govamment  Printing  OfSce.  Waahingtcai.  DC 
20402. 


Tba  Fadaral  bfiatar  provide*  a  unikinn  antaoi  farmaldni 
available  to  the  public  lagulationi  and  lea*]  noticea  ianiadby 
Federal  igeiii  iei.  Tbaee  include  Piasidenttal  pradamatiaaa  and 
Bxeculiie  Orden  and  Federal  agency  documents  having  aaneral 
applicability  and  legal  eflect.  documents  laquired  to  be  published 
\ff  act  of  Coogreai  and  other  Federal  agency  documents  of  public 
intarsst  Documents  are  on  file  for  puMic  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
aariier  filing  is  laquested  by  tlie  issuii^  agency. 

The  seal  of  the  Netioaal  Archives  end  Records  Administration 
authanticataa  thia  issue  of  the  Federal  lagMw  as  the  ofBdal  serial 
publication  eUablishad  under  the  FsdanrRagister  Act  44  U.S.C 
1507  pnnrides  that  the  contents  of  the  Federal  lagUar  shell  be 
iudicially  noticed. 


The  Federal  lagialar  is  published  in  paper,  24x  mioofiche  end  as 
an  online  database  tbranah  CPO  Access,  a  service  of  the  U.S. 
Govamment  Printiag  Office.  The  online  edition  of  the  Federal 
lagiaaBr  on  CFO  Access  is  issued  under  the  authority  of  the 
Adintnistialive  Cfannilttiie  of  the  Fadaral  Reveler  as  the  official 
legal  equivalent  of  the  paper  and  micmflcbe  editions.  The  online 
database  is  updeted  by  6  a.m.  each  day  the  Federal  Inisliii  is 
publishad.  The  detahase  Includes  both  taxt  end  jraphlcs  from 
Volume  59,  Number  1  (Januaqr  2, 1994)  farward:  Prne  public 
acoeas  Is  available  oo  a  Wide  Aree  Information  Server  (WAIS) 
Ihraugh  the  Internet  and  via  asynchronous  dial-in.  Interael  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  pegs  address  is  http7/ 
w«rw.acoeas.gpo«>v/su_doca/,  by  using  local  WAIS  cUsnt 
software,  or  ^  telnel  to  swais.accees.gnagpv,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661:  type  swais,  then  login 
asjuart  (no  paesword  required).  For  agneral  bUDrmation  about 
Cn)  Accea.  cootact  the  OK)  Access  ueer  Support  Team  by 
eending  Internet  e-mail  to  gnaacceeeakpo.acnr;  by  fiixlag  to  1202) 
512-1262:  or  by  celling(2m)  512-15Mbetween  7  a.m.  and  5  pjn. 
Eastern  lime.  MondesF-Aidey,  except  bt  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  tsalslai  paper 
adWan  U  S494.  or  SS44  for  a  combinad  Fadval  faaMerTFederal 
~    '  '  rbidexandUstofCFRSactiaosAaBciedlLSA) 

piion:  die  mioofiche  editloB  of  the  Federal  ■isIHb 
I  the  PedanI  Regiatar  bidex  and  LSA  is  S433.  Sbt  month 
iaoM  sre  available  lor  one-half  tha  annual  rate.  The  charge 
idual  copiee  in  pepar  farm  le  $S.0O  far  each  issue,  or  $S.ao 


far  each  group  of  pegss  as  actaiaUy  hoimd:  or  S1.50  far  eech  issue 
in  miooScbe  farm.  All  pricse  indude  repiler  domectic  portMe 
end  hendling  bitematiooal  custonan  plaase  add  25%  lor  foreign 


handllna  Rait  check  or  money  onier,  made  peyabla  to  the 
Superiinendem  of  Documents,  or  charge  to  your  a>0  Deposil 
Account.  VISA  or  MesteiCard.  Mail  to:  New  Ordars. 
Superintendent  of  Documents.  P.O.  Box  371954,  Pittdiurgh,  PA 
152S0-79S4. 

There  sn  no  restrictions  oo  the  republicalian  of  material  appewiag 
in  the  Federal  legialar. 

Hnr  Te  CUe  This  F^Hratfair  Use  the  volume  numfaar  and  tfaa 
page  number.  Example:  61  PR  12345. 


SUBSCKIPnONS  AND  COPIES 


Paper  or  fiche 

Assistance  writh  public  subecriptioaa 

General  anliae  iafiirmatioa 
Single  oepieaAacfc  copiee: 

I^per  or  ficne 

Assistance  with  public  single  copies 
FEDBXAL  AGINCaS 


202-512-l«00 
S12-ia06 

SM-SIZ-ISM 


512-1100 
S12-1603 


Paper  or  Sche 

Assistance  with  Federal  sgency  subscriptions 

r»o»h»lili|l      I  a«Mhwi.»»lhe»sedwAl* 

•tikmmttlMllmmm. 


S13-S243 

523-5243 


nOEBAL  UGISmt  WOBKSBOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOK:         Any  pwson  who  u«es  tba  FsdsnlRogijtar  Slid  Code  of  Fedasi 

Rsiulsliaai. 
WKk       Spoiuored  by  tb<  Office  of  the  FadenI  Ragiiur. 
WHA'ft     Fne  public  brieBngs  [approxinMaly  3  boOra)  to  pnaent: 

1.  The  regulatory  proceea.  with  a  focua  on  the  Federal  Regiater 
syatani  and  tii«  public's  role  in  the  dsvelopDWOt  of 
regulations. 

2.  The  rslatlODahip  between  the  Federal  Regiater  and  Code  of 

Fedeni  Regulattoria. 

3.  The  important  elemenla  of  typical  Federal  Regiater 

documaota. 

4.  An  introduction  to  tlie  finding  aide  of  tike  FK/CPR  ayatem. 

WHY:       To  provide  tlie  public  with  accew  to  infonnatltia  neceeaary  to 
raaaarcb  Federal  agency  ragulatiotu  which  dliaclly  aSact  tiiam. 
Tlieta  will  be  no  Hianiaainn  of  apacific  agency  ragulallona. 


WASHINGTON,  DC 

WHEM  )uly  23,  1996  at  9:00  am. 

WHEIE:  Office  of  the  Federal  Register  Conference 

Roam.  800  North  Capitol  Street  NW., 
Washington,  DC  (3  blacks  north  of  Union 
Station  Metro) 

■BSBKVATIDNS:   202-523-4536 
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AQflCUItlWl  MBntMInQ  S4CVI0# 


Commodtty  Ftituraa  Tradkig-OaiiimiMlon 


Nactarinea  and  peaches  grown  in  Califhmia.  37812-37813 
Oranges  and  i^pefruit  grown  in  Tsxas,  37810-37812 

AQftCUKUfBl  RMMRSh  SwIOS 


Strategic  plan  (FY  1998-2002):  draft  availability,  37980- 
37992 

AgricuNura  Dg|MrtnMnt 

See  Agricultural  Mariceting  Service 

See  Agricultural  Roaoarch  Servioe 

See  Forest  Service 

See  Grain  Inspection.  Packers  and  Stockyards 

AdministTatim 
See  Rural  Utilities  Service 

Air  Fofctt  DepwInMnt 


Agency  infomation  collection  activities: 
Proposed  collection;  comment  request,  37883-37884 

ArcMtwtural  and  Tranaportation  Bariiaf*  CompUano* 
Boaid 


Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  bdlities;  children's  facilities,  37964- 
"       37977 

Aiinad  Fonsaa  RadfaniantHoiiia 


Privacy  Act: 
Oimptiter  matching  programs,  37881-37882 

Aimy  Dafiartmant 

■■ntmegn  mm  — 

Envinmmental  analyris  of  army  actions,  37865-37875 


Meetings:  Simshine  Act.  37882     - 

Cacilare  for  Diaaaaa  Control  and  PravanHon 
nonces 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Clontrol 
special  emphasis  panel,  37904 
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CxiBee,  Sugar  k  C^ocoa  Evrh«ng« — 
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I  Protactlon  Agancy 

Air  quality  implementation  plans;  approval  and 
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PartVH 
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RaadarAlda 

Additional  infonnation,  including  a  list  of  pid>lic  laws, 
telephone  numbers,  reminders,  and  finHing  aids,  appeare  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Elactronic  Bultodn  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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TNt  «ac«an  o(  »•  FEDERAL  REGISTER 
conWns  raguMoty  documanli  having  gannal 
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are  tayad  to  and  oodHM  in  «w  Coda  of 
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naw  bocka  are  lilBd  in  •«  frat  FEDERAL 
REGISTER  iaaua  Ol  each  waak. 


OFFICE  OF  PERSONNEL 
MANAOEMENT 

SCFRPartaSO 

RmszoB-Aoae 

FMtoral  EmpioyMs  Health  B«neffls 
Progiafn:  Paymafrt  of  Pramlums  for 
Pwlods  oflMva  Without  Pay  or 
Inaufllclant  Pay 

AOENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  nile  with  requeat  for 

comments. 


:  The  Office  of  Personnel 
Management  is  issuing  an  interim 
regulation  to  require  Federal  agencies  to 
provide  employees  entering  leave 
without  pay  (LWOP)  status,  or  whose 
pay  is  insufficient  to  cover  their  FEHB 
premium  payments,  written  notice  of 
their  opportunity  to  continue  their 
FEHB  coverage.  Employees  who  want  to 
continue  their  enrollment  must  sign  a 
form  agreeing  to  pay  their  premiums 
directly  to  their  agency  on  a  current 
basis,  or  to  incur  a  6ebl  to  be  withheld 
from  their  future  salary.  The  purpose  of 
this  interim  regulation  is  to  ensure  that 
employees  who  are  entering  LWOP 
status,  or  whose  pay  is  insiifficient  to 
pay  their  FEHB  premiums,  are  fully 
informed  when  they  decide  whether  or 
not  to  continue  their  FEHB  coverage. 
DATES:  This  interim  regulation  is 
eSactive  August  21, 1996.  We  must 
receive  comments  on  or  before 
September  20, 1996. 
AOOflESKS:  Send  written  comments  to 
Lucretia  F.  Myers,  Assistant  Director  for 
Insurance  Prx^grams,  Retirement  and 
Insurance  Service,  Office  of  Persormel 
Management,  P.O.  Box  57,  Washington, 
DC  20044;  or  deliver  to  OPM,  Room 
3451, 1900  E  Street  NW.,  Washington, 
DC;  or  FAX  to  (202)  606-0633. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  G.  ladidcco.  (202)  606-0004. 


aUPPLafKNTARV  MFOMMTKM:  Co  May 
10, 1994,  OPM  issued  a  tagulation  in  the 
Federal  Ka^atar  (59  FR  24062]  that 
propofcd  a  number  of  changaa  to  the 
Federal  Employees  Health  Benefits 
(FEHB)  Program  that  would  result  in 
better  service  to  enroUees.  One  of  the 
changes  proposed  establishing  a 
requirement  that  agandea  inform 
employees  entering  leave  without  pay 
status  (LWOP),  (or  any  other  type  of 
nonpay  status,  except  periods  of  nonpay 
resulting  from  a  lapse  of 
appropriations),  or  receiving  pay 
insuffident  to  cover  their  FEHB 
premium  payments,  of  the  options  of 
continuing  or  terminating  their  FEHB 
coverage,  and  if  continuing,  of  pajring 
premiums  directly  on  a  current  basis  or 
incurring  a  debt  to  be  withheld  from 
future  salary.  The  proposal  intended  to 
ensure  employees  are  fully  aware  of 
these  alternatives.  Furthermore,  because 
the  proposal  would  establish  a 
procedure  under  which  the  empfoyee 
voltmtarily  arranges  to  have  the  debt 
recovered  from  sajary  in  a  spedfiad 
amount  after  returning  to  duty  or  after 
salary  increases  to  cover  the  amoimt  of 
the  health  benefits  contributions,  the 
involuntary  ofCset  provisions  of  5  U.S.C 
5514  and  subpart  K  of  5  CFR  part  550 
would  not  apply. 

On  November  23, 1994,  OPM  issued 
a  regulation  in  the  Fedaral  Kagialar  (59 
FR  60294)  that  put  into  effect  all  of  the 
changes  proposed  in  the  May  10, 1994, 
regulation  except  the  requirement  that 
agendes  inform  employees  entering 
LWOP  status,  or  receiving  pay 
insuffident  to  cover  their  FEHB 
premiimi  payments,  of  the  options  of 
continuing  or  terminating  their  FEHB 
coverage.  This  interim  r^ulation  covers 
the  requirement. 

We  received  comments  from  two 
Federal  agendes  and  one  retiree 
organizatiaii.  One  commenter  agreed 
that  employees  need  to  be  advised  of  the 
options  they  have  to  continue  FEHB 
coverage  while  they  are  in  LWOP  status 
or  when  their  pay  is  insuffident,  but 
had  a  concern.  Their  concern  was  that 
the  proposal  did  not  dearly  state  what 
would  happen  to  the  FEHB  enrollment 
of  employees  who  go  on  LWOP  status  or 
whose  pay  is  insuffident  if  tbey  did  not 
elect  in  writing  to  continue  or  terminate 
their  FEHB  enroUment. 

We  have  addressed  this  concern  by 
amending  the  proposal  to  require 
employing  offices  to  provide  employees 


with  a  written  notice  of  the  opticms  of 
continuing  or  terminating  their  FEHB 
coverage.  The  enrollments  of  amplcwee* 
who  do  not  return  a  signed  form  to  uiair 
employing  office  within  31  days  altar 
the  day  they  receive  the  notice  an 
terminated.  The  terminatiOD  is 
retroactive  to  the  end  of  the  last  pay 
period  in  which  the  premium  was 
withheld  from  pay. 

The  employees  and  covered  hmily 
members,  if  any,  are  entitled  to  the  31- 
day  temporary  extension  of  coverage 
and  may  convert  to  an  individual 
contract  for  health  benefits.  In  addition, 
employees  who  are  prevented  by 
drcuinstances  beyond  their  control  from 
timely  returning  a  signed  form  to  the 
employing  office  may  request  the 
employing  office  to  reinstate  their 
coverage.  Therefore,  employees  who 
throu^  no  feult  of  their  own  are  not 
able  to  return  a  signed  form  to  the 
employing  office  within  31  days  are 
protected  by  the  temporary  extension  of 
coverage  and  their  right  to  request 
reinstatement  of  their  coverage. 
Employees  who  tenninats  their 
enrollment  may  eiuoU  upon  their  return 
to  pay  status. 

One  commenter  agreed  that  the 
change  should  resolve  some  of  the  past 
problems  and  clarify  agency  and 
employee  responsibilities,  but  that 
continued  monitoring  by  OPM  and 
agency  staff  of  operating  personnel 
offices'  administration  of  the  FEHB 
enrollment  procedures  for  employees  in 
LWOP  status  will  be  required.  We  agree 
continued  monitoring  is  stiU  required, 
and  note  that  it  is  the  responsibility  of 
agendes'  staff  to  monitor  their 
employing  offices'  procedures  for 
employees  who  enter  LWOP  status  to 
ensure  employees  receive  the 
information  required  by  this  ragulatiaii. 

One  commenter  disagreed  with 
CX'M's  statement  that  the  involuntary 
oOset  provisions  of  5  U.S.C  5514  and 
subpart  K  of  5  CFR  pari  550  would  not 
apply  under  this  regulation.  The 
involuntary  oBttH  provisions  require 
agencies  to  follow  due  process 
procedures  such  as  giving  employees 
written  notice  and  an  opportimity  for  a 
heering  before  collecting  dabis  tmm 
their  pay.  Section  5S0.1102(b)  of  subpart 
K  of  5  CFR  part  550  states.  "Tliis 
subpart  and  5  U.S.C.  5514  apply  in 
recovering  certain  debts  by 
administrative  oBset,  except  when  the 
employee  consents  to  the  recovery,  from 
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the  cuiiant  pay  accotmt  of  an 
employee."  (emphasis  added).  Becauie 
this  regulation  requires  employee* 
entering  LWOP  status  or  receiving  pay 
insufficient  to  cover  their  FEHB 
pnmiuma  to  consent  in  writing  to  the 
ncoveiy  of  the  debt  thay  an  incurring 
hy  rwfirtTniti^  their  FEHB  covexttge,  the 
invohmtoiy  oOtet  provlslans  of  5  U.S.C 
5S14  and  stibpart  K  of  5  CFR  port  S50 
do  not  apply. 

On  December  30. 1904.  and  June  1, 
19S5,  OPM  issued  intsrim  and  final 
regulations  in  the  Federal  Keglaf  (S9 
FR  67605  and  60  int  28511). 
respectively,  that  eliminated  the 
requirement  for  the  use  of  certified  mail, 
mtum  receipt  requested,  when  notifying 
certain  enrollees  that  their  enrollment  in 
the  FEHB  Program  will  be  terminated 
due  to  nonpayment  of  premiums  iinlees 
the  payment  is  received  within  15  days. 
This  interim  regulation  further  amends 
5  CFR  890.502  to  eliminate  the 
requirement  for  the  use  of  certified  mail, 
return  receipt  requested,  for  the 
following  circumstances:  (1)  Annuitants 
whose  FEHB  premiums  exceed  the 
amoimt  of  their  annuities:  (2)  surviving 
spouaas  in  receipt  of  a  lump-4um  basic  . 
employee  death  benefit  under  the 
Federal  Employees  Retirement  System; 
and  (3)  employees  in  LWOP  status  in 
esicess  of  365  days. 

On  June  17. 1994,  and  December  27, 
1994,  OPM  issued  proposed  and  final 
regulations  in  the  Federal  '^bH— ■  (59 
FR  31171  and  59  FR  66434)  that 
delegated  from  OPM  to  Federal  agencies 
the  authority  to  reconsider  disputes  over 
coverage  and  enrollment  issues  in  the 
Federal  Employees'  Group  Life 
Insurance  and  the  FEHB  Programs  and 
to  make  retroactive  as  well  as 
prospective  corrections  of  errors.  This 
interim  regulation  amends  5  CFR 
890.502,  890.808,  and  890.1109  to 
confonn  with  the  delegation  of  authority 
to  Federal  agencies. 

tiljilatnry  Flexibility  Act 

I  caitify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entitles 
because  it  primarily  aSscts  Federal 
employees,  annuitants,  and  frnrotr 
spouses. 

IM  af  Sabfaets  fai  5  CFK  Part  880 

Administrative  practice  and 
ptocedun.  Government  employee*. 
Health  facilities.  Health  insurance. 
Health  professions.  Hostages.  Iraq, 
Kuwait.  Lebenon.  Reporting  and 
lecocdkeeping  requirements. 
Retirement. 


U.S.  OOc*  of  Psnoonel  Manapmsnt. 

IasMaB.Kl^ 

Dinctor. 

Accordingly,  CH>M  is  amending  5  CFR 
part  890  as  follows: 

PART  aM-FEDCRAL  BVLOYEES 
HEALTH  BSIEFITS  PflOQIlAM 

1.  The  authority  dtaUan  for  part%90 
mntiniie*  to  read  a*  follows: 

AMbarily:  5  U.S.C  M13;  t  a9aao3  also 
issued  undar  SO  y.S.a  4(t3p.  22  U.S.C  4069c 
and  40600-1;  auhpaxt  L  aW>  Issued  under 
sac  599C  olPub.  L.  101-413. 104  Sut  2064. 
•samndML 

laaoJOl   (AnMdadJ 

2.  In  S  890.301.  paragraph  (c)  is 
amended  by  removing  "$  800.304(aKS)" 
and  adding  In  it*  place 
■'S800.304(aMl)(v)". 

3.  In  $  890.502,  paragraphs  (a),  (b),  (c). 
(d).  and  (e)  are  revised:  paragraphs  (f) 
and  (h)  are  removed,  and  parranph  (g) 
is  ladesignated  as  paragraph  (0,  to  read 
as  follows: 


anMwIdMQa  and  oofiMbuttons  afMl  dhett 
poignant  Of  praMwnw. 

(a)  Employee  and  annuitant 
withholainga  and  contributions.  (1) 
Except  as  providad  in  poragnpfas  (a)(2] 
and  Ig}  of  this  sactian,  on  employee  or 
annuitant  is  responsible  for  payment  of 
the  employee  or  annuitant  share  of  the 
cost  of  onroUment  for  every  pay  period 
during  which  the  enrollment  continue*. 
An  employee  or  annuitant  incurs  an 
indebtedness  due  the  United  States  in 
the  amount  of  the  proper  employee  or 
annuitant  withholding  required  for  eech 
pay  period  that  health  benefita 
%vitl;^oldings  or  direct  premium 
payments  are  not  made  but  during 
which  the  enrollment  ccmtiniies. 

(2)  An  individual  is  not  requited  to 
pay  withholdings  for  the  period 
between  the  end  of  the  pay  period  ui 
which  he  or  she  separates  from  service 
and  the  commencing  data  of  an 
immaHiatA  annuity.  If  later. 

(3)  Tempotaiy  amployeas  who  are 
eligible  to  enroll  tmder  5  U.S.C  890ea 
must  pay  the  full  subscription  chaiges 
includiiig  both  the  employee  share  and 
the  Govenunent  contribution. 
Employees  with  provisianal 
appointments  uiuler  §  316.403  are  not 
considered  eligible  for  coverage  imder  5 
U.S.C  8g06a  for  the  purpose  of  this 
parapiqih  (aH3). 

(4)  Tba  ei^loying  office  must 
delennine  the  writhholding  for 
employees  whose  aiuinal  pay  is  paid 
during  a  period  shorter  than  52 
worinveela  on  an  annual  baais  and 
piante  the  withholding  over  the 


nunber  of  Installments  of  pay  regulariy 
paid  during  the  year. 

(5)  The  employing  office  must  malca 
tba  withholding  requited  from  enrolled 
survivor  annuitants  in  the  following 
order.  First,  withhold  from  the  annuity 
of  a  surviving  spouse,  if  any.  If  that 
aimuity  is  lass  than  the  withholding 
iwniired.  the  employing  office  mutt 
mue  the  withholding  to  the  extent 
neoeesary  from  the  annuity  of  the 
chlldian,  if  any,  in  the  following  order. 
First,  withhold  from  the  annuity  of  the 
youngest  child,  and  if  necesssry,  then 
from  the  snnuity  of  the  next  older  child, 
in  succession,  until  die  withholding  is 
satisfied. 

(6)  Surviving  spouses  in  receipt  of  a 
basic  employee  death  benefit  under  5 
U.S.C.  8442(b)(1)(A)  and  annuitanU 
nvhose  healtii  benefits  premiums  exceed 
the  amount  of  their  annuities  may  pay 
their  portion  of  the  health  benefits 
premium  directly  to  the  retirement 
system  acting  as  their  employing  office 
in  accordance  with  procedures  set  out 
in  paragraph  (d)  of  this  section. 

(b)  Pmceduies  when  employee  enters 
LWOP  status  or  pay  is  insufficient  to  ' 
caver  premium.  As  soon  as  the 
employing  office  is  aware  of  an 
employee  whose  premium  payments 
cannot  be  made  because  the  employee 
will  be  entering  or  has  entered  leave 
without  pay  stattis,  (or  any  other  type  of 
nonpay  status,  except  periods  of  nonpay 
resulting  from  a  lapse  of 
appiopriatioiu),  or  the  employee's  pay 
is  insufficient  to  cover  the  premiums, 
the  employing  office  must  inform  the 
employee  of  the  available  health 
besiefits  options. 

(1)  The  employing  office  must  provide 
the  employee  written  notice  of  the 
options  and  consequences  as  described 
in  paragrapha  (b)(2)  (i)  and  (ii)  of  this 
section.  If  the  employing  office  cannot 
give  the  luidce  required  by  this 
paragraph  (b)(1)  to  the  employee 
directly,  it  must  send  the  notice  by  first 
class  rnail.  A  notice  that  is  mailed  is 
deemed  to  be  received  5  days  after  the 
date  of  the  notice. 

(2)  The  employee  must  elect  in 
writing  either  to  continue  health 
boiefits  coverage  or  terminate  it  The 
unployee  may  continuehis  or  hu 
he^th  benefits  coverage  by  dioosing 
one  of  the  optiaiu  listed  in  this 
paragraph  (b)(2)  and  returning  the 
signed  fonn  to  the  employing  office 
within  31  days  from  the  day  he  or  she 
receives  the  notice  (45  days  for  an 
employee  residing  overseas).  When  an 
emplOTee  mails  the  signed  form,  the 
date  of  the  postmarii  is  deemed  to  be  the 
date  the  notice  is  returned  to  the 
employing  office.  If  an  employee  elects 
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icovarus,  I 
elect  in  writing  oitnar  to— 

(1)  Agraa  to  pay  tba  pramium  diiactly 
to  the  agency  on  a  oanot  boais.  The 
amployaa  muat  apae  that  if  ba  or  aha 
doe*  not  pay  tba  nramiums,  upon 
returning  to  emjnoymant  or  upon  pay 
becoming  sufficient  to  cover  the 
premiums,  the  employing  ofBoa  will 
deduct,  in  additiao  to  tba  cunant  pay 
period's  premiums,  an  amount  aqual  to 
the  premiums  for  a  pay  period  during 
which  the  employee  was  in  LWOP 
status.  The  employing  office  will 
continue  using  this  inalhod  to  deduct 
the  acouad  unpaid  premiums  from 
salary  until  the  debt  is  recovered  in  full. 
The  employee  must  also  agree  that  if  he 
or  aba  does  not  return  to  work  or  the 
employing  office  cannot  recover  the 
debt  in  fuU  fitmt  salary,  the  employing 
office  may  recover  the  debt  bom 
whatever  other  sources  it  notmally  has 
available  for  laoovary  of  a  debt  to  the 
United  State*,  or 

(ii)  Agree  upon  rstuming  to 
onployment  or  upon  pay  becoming 
suffidant  to  cover  the  premiums,  the 
employing  office  will  deduct,  in 
addition  to  the  current  pay  period's 
premiums,  an  amount  equal  to  the 
pnwnhinm  for  a  pay  period  during 
which  the  employee  was  in  LWCP 
status.  The  employing  office  will 
continue  using  this  method  to  dedutl 
the  accrued  unpaid  premiums  from 
salary  imtU  the  debt  is  recovered  in  full. 
The  employee  must  also  agree  that  if  he 
or  she  does  not  return  to  woric  or  the 
employing  office  cannot  recover  the 
debt  in  fiiH  frtmi  salary,  the  employing 
office  may  locover  the  debt  from 
whatever  other  sources  it  normally  has 
available  for  facovery  of  a  debt  to  the 
United  States. 

(3)  Except  as  providad  imder 
paragraph  (bH4)  of  this  section,  if  the 
employee  does  not  istum  the  signed 
fonn  within  31  days  after  the  day  he  or 
she  receives  the  notice  (45  days  for 
employees  residing  oversoai)  the 
employing  office  terminate*  the 
enrollment  according  to  paragraph  (b)(5) 
of  this  section.  The  employing  office 
must  give  the  employee  written 
notification  of  the  termination. 

(4)  If  the  employee  is  prevented  by 
drcumslancas  beyond  his  or  her  control 
from  lettuning  a  signed  form  to  the 
employing  office  within  the  time  frame 
imder  peragraph  (b)(2)  of  this  section. 
he  or  she  may  request  teinstatanient  of 
coverage  by  writing  to  the  employing 
office.  The  employee  must  describe  the 
dfcumstance*  that  prevented  timely 
notice  and  file  the  request  within  30 
calendar  days  from  the  date  the 
employing  office  gives  the  emplojree 
notification  6f  the  tennination.  The 


employing  olBot  dMannlnaa  if  the 
amployaait  eligibla  for  raiiMlalamant  of 
coverage.  If  dw  delaiminatiiio  is 
affirmative,  the  aaaploying  ofltee 
reinstate*  tli*  covenge  of  the  amplayse 
retroactive  to  the  date  of  tetmination.  If 
the  detenninaUon  is  negative,  tba 
employee  may  request  a  review  of  die 
dedtsion  bom  the  employing  agency  as 
providad  under  $  890.104. 

(5)  Terminations  of  enrollment  under 
paragraphs  (b)(2)  and  (3)  of  this  section 
are  retroactive  to  the  end  of  the  last  pay 
period  in  wliidi  the  pramitun  was 
withheld  from  pay.  'Iha  mnployee  and 
covered  family  mmnfaen.  if  any,  are 
entitied  to  the  temporary  extension  of 
coverage  for  conversion  and  may 
convert  to  an  individual  contract  for 
health  benefits.  An  employee  whose 
coverage  is  terminsted  may  eiut>ll  upon 
his  or  her  return  to  duty  in  a  pay  status 
in  a  position  in  which  the  employee  is 
elioible  for  coverage  under  this  part. 

(c)  Procedures  when  an  agency 
undarwithholds.  (1)  An  agency  that 
withholds  less  than  the  proper  health 
benefits  contributions  from  an 
individual's  pay.  annuity,  or 
compensation  must  submit  an  amount 
equal  to  the  sum  of  the  uncollected 
contributions  and  any  applicable  agency 
contributions  requited  under  section 
8906  of  title  5.  United  Sutes  Coda,  to 
OPM  for  deposit  in  the  Employees 
Health  Benefits  Fund. 

(2)  The  agency  must  make  the  deposit 
to  OPM  described  in  paragraph  (c)(1)  of 
this  section  as  soon  as  possible,  but  no 
later  than  60  calendar  days  after  the  date 
the  employing  office  determines  the 
amotmt  of  the  imdaideduction  that  has 
occurred,  regardless  of  whether  or  when 
the  agency  recovers  the  underdeduction. 
A  subsequent  agency  determination 
whether  to  waive  collection  of  the 
overpayment  of  pay  caused  by  bilure  to 
properly  withhold  employee  health 
Iwnefits  contributions  shall  be  made  in 
accordance  with  5  U.S.C  5584  as 
implemented  by  4  CFR  chapter  1, 
subchapter  G.  unless  the  agency 
involved  is  exduded  from  application 
of  5  U.S.C  5584,  in  which  case  any 
applicable  authority  to  waive  the 
collection  may  be  used. 

(d)  Direct  premium  payments  for 
annuitants.  (1)  If  an  aimuity.  exduding 
an  annuity  imdar  Subchapter  m  of 
Oiapter  84  (Tluift  Savings  Plan),  is  too 
low  to  cover  the  health  benefits 
premium  due  or  if  a  surviving  spouse 
receivaa  a  basic  employee  deeth  benefit, 
the  retirement  system  must  provide 
information  to  tne  aimuitant  or 
surviving  spouse  regarding  the  available 
plans  and  notify  him  or  her  in  writing 
of  the  opportunity  to  either  enroll  in 
any  plan  in  whidi  the  ennllee's  share 


of  the  pvemiimi  ia  not  in  enLeaa  of  tba 
annuity;  or  make  payment  of  the 
pramium  directly  to  the  retirement 
system. 

(2)  The  retirement  system  must 
establish  a  method  for  accepting  direct 
payment  for  health  benefits  premium 
nom  surviving  spouses  who  have 
leoeived  or  an  cumntly  receiving  basic 
employee  deeth  benefits  as  well  as  btan 
aimuitanis  wboee  aimuities  are  too  low 
to  cover  their  health  premituns.  Tba 
annuitant  or  surviving  spouse  must 
continue  to  make  direct  payment  of  the 
boahh  banefits  pramium  even  if  the 
aimuity  increases  to  the  extent  that  it 
covers  the  premium. 

(3)  The  aimuitant  or  surviving  qxnise 
must  pay  to  the  retirement  system  bis  or 
her  shore  of  the  pramium  for  the 
enrollment  for  every  pey  period  during 
which  the  enrollment  continues, 
exclusive  of  the  31-day  temporary 
extension  of  coverage  fra  convotioo 
provided  in  $  890.401.  The  annuitant  or 
suiviving  spouse  must  pay  after  eech 
pay  period  in  which  he  or  she  is 
covered  in  accordance  with  a  schedule 
established  by  the  retirement  system.  If 
the  retirement  system  does  not  receive 
payment  by  the  date  due.  the  retirement 
system  must  notify  the  aimuitant  or 
surviving  spouse  in  writing  that 
continuation  of  coverage  depends  upon 
payment  being  made  within  15  days  (45 
days  for  annuitants  or  surviving  spouses 
residing  overseas)  after  receipt  of  the 
notice.  If  no  subsequent  payments  are 
made,  the  retirement  system  terminates 
the  enrollment  60  days  (90  days  for 
annuitants  or  surviving  spouses  residing 
oversees)  after  the  date  of  the  notice.  An 
annuitant  or  surviving  spouse  whose 
enrollment  terminates  because  of 
nonpeyment  of  premium  may  not 
leenroll  or  reinstate  coverage,  except  as 
providad  in  paragraph  (d)(4)  of  this 
section. 

(4)  If  the  aimuitant  or  surviving 
spouse  is  prevented  by  dicumstancas 
beyond  his  or  her  control  bam  paying 
within  IS  days  after  receipt  of  tire 
notice,  he  or  she  may  request 
reinstatement  of  coverage  by  writing  to 
the  retirement  system.  "Hie  annuitant  or 
surviving  spouse  must  describe  the 
dicumstances  that  prevented  timely 
notice  and  file  the  request  within  30 
calendar  days  from  the  date  of 
termination.  The  retirement  system 
determines  whether  the  surviviiig 
spouse  or  annuitant  is  eligible  for 
reinstatement  of  coverage.  If  the 
determination  is  affirmative,  the 
retirement  system  reinstates  the 
coverage  of  the  surviving  spouse  or 
annuitant  retroactive  to  the  date  of 
termination.  If  the  detennination  is 
negative,  the  surviving  spouse  or 
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annuitant  may  nquast  a  renriaw  of  tfae 
dsciiiaa  bom  the  rattranant  syatam  as 
pcxnridad  undw  $  aflO.104. 

(5)  TamriiMHon  of  enroUmaol  Cor 
hUum  to  pay  pnmtiima  within  tha  tlma 
frame  aitaoliahMl  in  aocodanoe  vrith 
parapaph  (d)(3)  of  this  aacliaB  ii 
ntnactivs  to  the  end  of  tha  lait  pay 
period  for  whidi  payment  hat  beao 
timeiyreceived. 

(6)  The  relinment  lyitemwill  fuboit 
all  direct  pramiiun  pajrmanta  akng  with 
its  ivgular  heehh  baaefits  pramlums  to 
(VM  in  accofdance  with  prooadurae 
ettabUshad  by  that  ofBoe. 

(a)  Diiact  payment  ofpranhinu 
doling  periods  ofLWOP  status  in  excess 
ofSBS  dayt.  (1)  An  employee  who  is 
granted  leave  without  pay  under  subpart 
L  of  part  630  of  this  chapter  which 
exceeds  the  365  days  of  oontinuad 
uneiatje  under  S  890.303(e)  must  pay 
the  employee  ooBlributions  directly  to 
the  ampk^ing  ofBce  on  *  current  basi*. 

(2)  Pgymant  must  be  made  after  the 
pey  period  in  which  the  employee  is 
covered  in  accordance  with  a  schedule 
est^lished  by  the  employing  office.  If 
the  employing  office  does  not  receive 
the  payment  by  the  date  due,  the 
employing  office  must  notify  the 
employee  in  wilting  that  cootinuatian  of 
coverage  depends  upon  payment  being 
made  within  IS  days  (45  days  for 
employees  residing  overseas)  after 
receipt  of  the  notice.  If  no  subsequent 
peyiaents  are  idade,  the  employing 
office  terminates  the  enrollment  60  days 
(90  days  for  enrollees  residing  overaeea) 
after  the  date  of  the  notice. 

(3)  If  the  employee  was  prevented  by 
drcumstancas  beyond  bis  or  her  control 
from  making  payment  within  the  time 
frame  specified  in  paragraph  (e)(2)  of 
t)us  section,  he  or  she  may  request 
reinstatement  of  the  coverage  by  writing 
to  the  employing  office.  The  employee 
must  describe  the  circumstances  that 
prevented  timely  notice  and  file  the 
request  within  30  calendar  days  from 
the  date  of  termination. 

(4)  The  employing  office  detemiines 
whether  tlie  employee  is  eligible  Ux 
reinstatement  of  coverage.  If  the 
determination  is  affirmative,  the 
employing  office  reinstates  the  coverage 
of  the  employee  retioective  to  the  date 
of  termination.  If  the  determination  is 
negative,  the  employee  may  request  a 
review  of  the  decision  from  the 
employing  agency  as  provided  under 

S  890.104. 

(5)  An  employee  whose  coverage  is 
terminated  under  paragraph  (e)(2)  of 
this  section  may  enroll  upon  his  or  her 
return  to  duty  in  a  pay  status  in  a 
position  in  which  the  employee  is 
eligible  for  coverage  under  this  part. 


4.  In  S  990,806,  the  iMt  aentanoa  ef 
■  (d)(2)  is  reviaad  to  read  as 
bllows: 


(d)*  •  • 

(2)*  *  •UthadatanniaalioaU 
negative,  the  individual  may  request  a 
review  of  tfae  dadfion  from  tfae 
employing  agency  as  provided  imdar 
§890.104. 


5.  In  S890.1109,  tfae  last  aantencs  of 
paragraph  (dX2)  Is  revised  to  reed  as 
follows: 

«980l11Q9 


(d)-  •  • 

(2)*  ■  'Ifthedstesminationis 
negative,  the  individual  may  request  a 
review  of  the  decision  frx>m  the 
employing  agency  as  provided  under 
$800,104. 

[FR  Doc  96-1K15  Filed  7-19-86:  MS  am) 


DEPARTMENT  OF  AOMCULTUflE 

Agricultural  MartaMng  Swvioa 

7CFR  Part  906 

IPeokallto,  FV99-90e-1  m 

Orangas  and  Qrapaftuit  Qraan  bi  ttw 
Lonar  Ho  Oranda  VaMay  In  Taaaai 


Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

^StmUH:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
Texas  Valley  Gtrus  Oimmittee 
(Committee)  under  Marketing  Order  No. 
906  for  the  1996-97  and  submquent 
fiscal  period.  The  Conunittee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  oranges  and  grapefruit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas.  Authorization  to  assess  orange 
and  grapefruit  handlers  eoables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program. 

DATE*:  Efiective  on  August  1,  1996. 
Comments  received  by  August  21, 1996, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 


Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 


sent  in  triplicale  to  the  Docket  defk. 
Fruit  and  VegstaUe  Division.  AMS, 
USDA.  P.O.  BCK  96456.  room  2S23-S. 
Waahli«ton.  DC  200g(>-«456.  FAX  (202) 
720-5898.  Comnmots  should  lafaranoe 
tfae  docket  mimhar  and  tfae  data  and 
page  number  of  this  issue  of  die  Federal 
tatlrtai  and  will  be  available  fat  public 
inflection  in  the  Office  of  the  Docket 
Clnk  during  regular  business  hours. 

F0«  HMmBi  mmmKnM  camtcr: 
Belinda  G.  Gaixa.  McAlleo  Marketing 
Field  Office,  Fiuit  and  Vegetable 
DivisioD.  AMS.  USDA.  1313  E. 
Hackberry,  McAUsn.  TX  78501. 
telephone  (210)  682-2833.  FAX  (210) 
682-5942,  or  Charles  L  Rush,  Marketiiu ' 
Order  Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  loom  2S23-S.  Washingiton, 
DC  20090-6456.  telephone  (202)  690- 
3670,  FAX  (202)  720-5698.  Small 
businesses  may  request  infdrmatioo  on 
compliance  with  this  regulation  by 
contacting:  )ay  Gueifaer,  Marketing 
Older  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
D.a  20090-6456:  telephone:  (202)  720- 
2491.  Fax*  (202)  720-5698. 
SUPPLB0ITAIIV  wronMATlOW;  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  906  (7  CFR  part  906). 
regulating  the  handling  of  oranges  and 
grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas,  hereinafter 
rehrred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
efiective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  ps 
amended  (7  U.S.C.  601-674).  hereinafter 
refened  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  «dth  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Gvil  Justice 
Reform.  Under  the  marketing  order  now 
in  efiect,  handlen  in  the  Lower  Rio 
Grande  Valley  in  Texas  are  subject  to 
assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rata  as  issued  herein  will  be 
applicable  to  all  assessable  oranges  and 
grapefruit  beginning  August  1. 1996, 
and  continuing  until  amended, 
suspended,  or  tenninated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  ooalUcI  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  roust  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(lS)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
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with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connecUan 
with  the  order  la  not  in  accordance  with 
law  and  request  a  modification  of  tfae 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  lor 
a  hearing  on  tha  petition.  After  the 
hearing  the  Secietary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
InhAitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  pitivided  an  action  is  filed  not 
Itter  than  20  days  altar  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  itKjuirements  set  fbidt  in 
the  Regulatory  FIsxibUity  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  consideied  the  ectmomic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  ordera  issued  pursuant  to  the 
Ai:t.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
tfarmigh  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf..  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  2,000 
producers  of  oranges  and  grapefruit  in 
the  production  area  and  19  handlera 
subject  to  regulation  under  the 
maikeUng  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  AdministrsUon  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  wfaoae  aimual  receipts  are  less 
than  55,000,000.  The  majority  of  orange 
and  grapefruit  producers  and  handlers 
may  be  classified  as  small  entities. 

The  Texas  orange  and  grapefruit 
marketing  order  provides  authority  for 
the  Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  membere  of  the 
Committee  an  producers  and  handlera 
of  Texas  oranges  and  grapefruit  They 
are  CamiljT  with  the  Coinmittee's  needs 
and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  aSacted  persons  have  an 
opportunity  to  participate  and  provide 
inptiL 


The  Committae  mat  on  May  29. 1996. 
and  lecommaoded  1996-97 
e:q>endituies  of  $1,085,130  and  an 
asaeeamant  rate  of  $0,125  par  7/10 
bushel  carton  of  oanges  and  snpefruit 
In  comparison,  last  year's  bu^eted 
expenditures  were  $1,008,643.  The 
assessment  rate  of  S0.125  is  $0,025 
higher  than  last  year's  established  rate. 
Major  expenditures  reconmiended  by 
the  Committee  fcH'  the  1996-97  fiscal 
year  include  $712300  for  advertising, 
and  $174,000  for  the  Mexican  Fruit  Fly 
support  program.  Budgeted  expenses  far 
these  items  in  1995-96  were  $500,000 
for  advertising,  and  $174,000  for 
Mexican  Fruit  Fly  support  program. 

The  assessment  rate  taconunended  by 
the  Conunittee  was  derived  by  dividing 
sntidpated  expenses  by  expected 
shipments  of  "Texas  oranges  and 
grapefruit.  Texas  orange  and  grapefruit 
shipments  for  the  year  are  estimated  at 
8  million  cartons  which  should  provide 
$1,000,000  in  assessment  income. 
Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  bom  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
leserve  vrul  be  kept  within  the 
maximum  permitted  by  the  order. 

While  this  rule  will  impose  some 
additional  costs  on  handlere,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  coats  will  be  oBtel  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impect  on 
a  substantial  number  of  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  business. 

llie  assessment  rate  established  in 
this  rule  vnll  continue  in  efiect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
efiective  for  an  indefinite  period,  tfae 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  eiqiiess  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 


available  Infrxmatico  to  detaimina 
erhatfaar  modificatian  of  lbs  aaaaasmsnt 
rata  is  naadad.  Fuitfaar  rulemaking  will 
be  undartaken  as  necessary.  The 
Committee's  1996-97  budget  and  tfaoae 
for  subsequent  fiscal  periods  vriU  be 
reviewed  and.  as  appropriate,  approved 
by  the  DspertmsnL 

After  conaidetBtion  of  all  relevam 
material  proaented.  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  efbctuate  the  declared 
policy  of  the  Act 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  imo  efliect  and  that  good  cause 
exists  for  not  postponing  the  effecUva 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Iinisliii 
because:  (1)  The  Committee  needs  to 
have  sufficient  fimds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis:  (2)  the  1996-97  fiscal  period 
begins  on  August  1, 1996.  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  asaeasable  oranges  and  gtapeouit 
handled  during  such  fiscal  period;  (3) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  Committee  at 
a  public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  ofSobiecIs  in  7  CFR  Part  906 

Marketing  agreements.  Grapefruit, 
Oranges,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  906  is  amended  as 
follows: 

PART  906— ORANGES  AND 
QRAPEFmilT  GROWN  M  THE  LOWBI 
RK)  GRANDE  VALLEY  M  TEXAS       \ 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 

Aolharitr  7  US.C.  601-674. 

2.  Section  906.235  is  added  to  reed  as 
follows: 

Nets:  This  section  will  appear  in  lbs  C^ods 
of  Federal  Regulations. 


I906.216 

On  and  after  August  1, 1996,  an 
assessment  rate  of  $0,125  per  7/lG 
bushel  carton  is  established  for  oranges 


Fadnal 
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and  grapefruit  grown  in  the  Lower  Rio 
Gnnde  Valley  in  Texas. 

DMad:  )uly  15. 1998. 
■akartCKamy. 

Dindor.PmUand  Vt/ptabkDMMion. 
(FR  Doc  ee-iaws  PUad  7-19-W:  %Ai  anl 
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AOCNCr:  Agricultunl  Marketing  Sarrice, 

USDA. 

action:  Intnim  final  lule  with  raquact 

for  conunents. 


:  Thia  interim  final  rule 
eatabiiahee  an  aaaemnant  rate  for  tba 
Nectarine  Administrative  Committee 
and  the  Peach  Commodity  Committee 
(Committees)  under  Marinating  Order 
Nos.  916  and  917  for  the  1908-97  and 
subaaquent  Gacal  periods.  The 
Committees  an  responsible  for  local 
administration  of  the  marketing  orders 
wliich  regulate  the  handling  of 
nectarines  and  fresh  peaches  grown  in 
CaUfomia.  Authorizatiao  to  assess 
nectarine  and  fresh  peach  handlers 
enable  the  Committees  to  incur 
expenses  that  are  reasonable  and 
necaaaaiy  to  administer  the  programs. 
DATn:  Bfiective  on  March  1. 1996. 
Comments  received  by  August  21, 1996, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

AOOKEMES:  Interested  persons  an 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Cleric, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2S23-S. 
Washington.  DC  20090-6456,  FAX  (202) 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Fedaral 
»"(p**">  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOn  FUHTNEM  MFOMMTION  CONTACT: 
Mary  Kate  Nelson,  Marketing  Assistant, 
Califoniia  Marketing  Field  Office,  Fruit 
and  Vegetable  Division.  AMS.  USDA. 
2202  Monterey  Street,  suite  102B. 
Fresno,  California  93721.  (209)  487- 
5901,  FAX  (209)  487-5906.  or  Kenneth 
G.  Johnson,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
252»-S,  Washington,  DC  20090-6456, 
telephone  (202)  720-5127,  FAX  (202) 
720-5698.  Small  businesses  may  request 
informatioa  on  compliance  with  this 


regulation  by  cnntacling:  Jay  Guaftwr, 
Markating  Order  AdminiatntioD 
Branch.  Fniit  and  VagMable  Division, 
AMS,  USDA.  P.a  Box  S64S6.  Room 
2S23-S,  Wariiington,  DC  20090-6456: 
talephcDK  (202)  720-2491,  Fax  *  (202) 
720-5096. 

«UWI,nmiT»IW  WrOWMAHOW:  This  rule 
is  iasoad  under  Mariiating  Agreement 
Na  916  and  Order  No.  916,  both  as 
amended  (7  CFK  part  916),  regulating 
the  handling  of  nactarinas  grown  in 
Califoniia,  and  Mariutlng  Agreement 
No.  917  and  Order  No.  917,  both  as 
amended  (7  CFR  part  917),  regulating 
the  handling  of  bash  peaches  grown  in 
California,  hereinafter  rafarred  to  as  the 
"arders."  The  mariating  agreements  and 
orders  are  eflactive  undsr  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
harainafter  retaneitto  as  the  "Act." 

The  Depertment  of  Agriculture 
(Department)  is  issuing  this  ru)e  in 
conformance  with  Executive  Order 
12866. 

Thia  rule  has  bean  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marlceting  orders 
now  in  effect,  California  nectarine  and 
fresh  peach  handlers  are  subject  to 
assessments-  Funds  to  administer  the 
orders  are  derived  from  such 
assaaamanta.  it  is  intended  that  the 
aaaassmant  ntea  as  issued  herein  will  be 
applicable  to  all  assessable  nectarines 
and  peaches  beginning  March  1, 1996, 
and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regidations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
section  608c(lS)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  %yith 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  heering  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  thun  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  raquiiaments  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 


Agricultural  Marketing  Service  (AMS) 
has  cooaidersd  the  ecoaomlc  impact  of 
this  rule  on  email  antitiae. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  busineaaes  will  not  be  unduly 
or  disproportionaleiy  burdened. 
Marketing  ortlars  iaatiad  pumiant  to  the 
Act,  and  the  rules  isauad  thereunder,  an 
unique  in  that  they  are  brought  about 
through  gttHip  action  of  essentially 
small  antitias  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  oriantatioD  and  compatibility. 

Thne  are  approximately  1,800 
producers  of  nectarines  and  peaches  in 
the  production  area  and  approximately 
300  handlers  subject  to  regulation  under 
the  mari»ting  onlar.  Small  agricultural 

producers  have  been  definedby  the 

&nall  Business  Administration  (13  CFR 
121.601)  as  those  having  aiuiual  receipts 
leas  than  $500,000.  and  small 
agricultural  aarvice.firma  are  defined  as 
thoae  whoee  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
nectarine  and  fresh  peach  producers 
and  handlers  may  be  classified  as  small 
entities. 

The  nectarine  and  peach  marketing 
orders  provide  authority  for  the 
Committees,  with  the  approval  of  the 
Department,  to  Ibrmulate  amiual 
budgets  of  expenses  and  collect 
assessments  from  handlere  to  administer 
the  programs.  The  members  of  the 
Committees  ^re  producera  and  handlera 
of  California  nectarines  and  fresh 
peaches,  lliey  are  bmiliar  with  the 
Committees'  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
appropriate  budgets  and  assessment 
rates.  The  sssessment  rates  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  a%cted 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  Nectarine  Administrative 
Committee  met.on  May  2, 1996,  and 
tmanimously  lecommanded  1996-97 
expenditures  of  (3,682,728  and  an 
assessment  rate  of  $0.1850  per  25-pound 
container  or  equivalent  of  nectarines.  In 
comparison,  last  year's  budgeted 
expenditures  were  $3,683,031.  The 
aseesament  rate  of  S0.18S0  is  the  same 
as  last  year's  established  rate.  Major 
expenditures  reconmiended  by  the 
Committee  for  the  1996-97  year  include 
$1,326,376  for  domestic  market 
development,  $972300  for  inspection, 
$342,250  in  salariee  and  benefits,  and 
$120370  for  research. 

The  Peach  Commodity  Committee 
met  on  May  1, 1996,  and  unanimously 
recommended  1996-97  expenditures  of 
$3,722,757  and  an  assessment  rate  of 


FadOTl  Ragbter  /  Vol  61.  No.  141  /  Monday,  July  22.  1996  /  Ralas  and  Ragulationa        37(13 


$0.1900  per  25-potmd  container  or 
equivalent  of  fresh  peaches.  In 
ocmparison,  last  year's  budgeted 
expenditures  were  $3,736,531.  The 
asaessment  rate  of  $0.1900  is  the  same 
as  last  year's  eetablished  rate.  Major 
axpenmtuiBa  recommended  by  the 
Ccunmittee  for  the  1996-97  year  include 
$1,326,376  for  domestic  market 
development,  $991,500  for  inspecUon, 
$342,250  in  salaries  and  benefits,  and 
$120,870  for  leaaarch. 

The  aasesament  rates  tecommaoded 
by  the  Committees  were  derived  by 
(Uvlding  anticipated  expenses  by 
expected  shipments  of  California 
oactarines  and  fresh  peaches.  Nectarine 
shipments  for  the  year  are  estimated  at 
17,266,000  25-pound  containers  or 
equivalent  which  should  provide 
$3,194,210  in  assessment  income,  and 
frnh  peach  shipments  for  the  year  are 
estimated  at  17,250,000  25-po>md 
containers  or  equivalent  which  should 
provide  $3,277,500  in  aaaeasment 
income.  Income  derived  from  handler 
assessments,  the  Phun  Commodity 
Committee,  and  the  Pear  Field  Service, 
along  with  intarest  income  and  funds 
from  the  Committees'  authorized 
reserves,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the 
reserves  will  be  kept  within  the 
maximum  permitted  by  the  (vdan. 

While  this  rule  will  unpose  some 
additional  costs  on  handlera,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  o&et  by 
the  benefits  derived  by  the  operation  of 
the  "'"*^*'"fl  order.  Therefore,  the  AMS 
has  dstetmined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rates  established  in 
this  rule  will  continue  in  efiisct 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Seoatary  upon  recommandation  and 
infonnadon  submitted  by  the 
Committees  or  other  available 

Although  these  assessment  rates  are 
efiactive  for  an  indefinite  period,  Xbe 
Canunittees  will  ccmtinue  to  meat  prior 
to  or  during  each  fiscal  period  to 
reonrnmend  budgets  of  expenses  and 
consider  raoommandatloiia  for 
modification  of  their  aaaesamant  rates. 
The  dates  and  times  of  Committee 
meetings  an  available  from  the 
Committaes  or  the  Department. 
Committee  meetings  are  open  to  the 
public  and  interested  persoiu  may 
expieas  thair  views  at  these  masthigs. 
The  DepartmaDt  will  evihuta  the 
Committees'  recommendations  and 
other  available  in&omation  to  determine 


whether  modification  of  the  assessment 
rates  an  needed.  Further  rulemaking 
will  be  tmdertakan  as  necessary.  The 
Committees'  1996-97  budgets  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and.  as  sppropriate.  approved 
by  the  Depaitment. 

After  consideration  of  all  relevant 
material  presented,  including  the 
infbnnation  and  recommendation 
submitted  by  the  Committees  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  eCfoctuate  the  declared 
policy  of  the  Act 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  e^ect,  and  that  good  cause 
exists  for  not  postponing  the  eSiKtive 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  "«g<««— 
because:  (1)  The  Committees  need  to 
have  sufficifflit  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  the  1996-97  fiscal 
period  began  on  March  1, 1996,  and  the 
marketing  orders  require  that  the  rates 
of  assessment  for  each  fiscal  period 
apply  to  all  assessable  nectarines  and 
peaches  handled  during  such  fiscal 
period;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committees  at 
public  meetings  and  are  similar  to  other 
assessmmt  rats  actions  issued  in  past 
years;  and  (4)  this  interim  final  rule 
provides  a  30-d8y  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalixation  of  this 
rule. 

UstofSabiaGts 

7CFRPait9ie 

Marketing  agreements,  Nectarlnea, 
Reporting  and  tecordkaeplng 
requirements. 

7  CFR  Part  917 

Marketing  agreements.  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
ptaamble,  7  CFK  parts  916  and  917  an 
amended  as  follows: 

PART  B1»-NECTARMES  QROWM  M 
CAUfORWA 

1.  The  authority  dtaUon  for  7  CFR 
part  916  continues  to  read  as  follows: 

AatkaillT:  7  U.S.C  (I01-a74. 

2.  A  new  subpart— Assesamaot  lUtss 
and  a  new  $  016.234  are  added  to  nad 
asfoUows: 


Na*r  This  ncdm  will  appear  in  the  Cods 
of  FSdaial  RagulaboiM. 


Stityrt   AaawawiMWi 

|«1«.2M    aaiaasmiwttli. 

On  and  after  March  1, 1996,  an 
aaaeasment  rate  of  $0.1850  per  2S-pound 
container  or  equivalent  of  nectarines  is 
established  for  California  nectarines. 

PART  »17-fRESH  PEARS  AND 
PEAOCS  QROWN  M  CAUFORMA 

1.  The  authority  citation  far  7  CFR 
part  917  continues  to  read  as  follows: 

AiaharHy:  7  U.S.C  601-674. 

2.  A  new  sid>part— Assessment  Rstes 
and  a  new  $  917.258  an  added  to  read 
as  follows: 

Nalr.  This  nctian  will  appear  in  iIm  Cods 
of  FB<ieral  itaguiations. 


t»tT.28a 

On  and  after  March  1, 1996,  an 
assessment  rats  of  $0.1900  per  2S-pound 
container  or  equivalent  of  fresh  peaches 
is  established  for  California  fresh 
peaches. 

Datsd'  July  IS,  199a. 
■sbartCKaaBsy, 

Dinctor,  Fntit  and  VegBtable  DMsioa. 
(FR  Doc  96-18466  Filed  7-19-06;  •:4S  an] 
aaisM  ooea  M«s-as.e 

Rural  IMIMaa  Saivloa 

rCFRPMtlTOS 

RM0S7a-ABS2 

D>1«io  Laanilng  an6  Talamadlclna 
Oram  Progiam;  Conaetlon 

AQENCT:  Rural  Utilities  Servioe.  USDA. 
ACTXM:  Corrsctian  to  final  regulation. 

auHHARV:  This  document  contains 
corrections  to  the  final  regulation  on  the 
distance  leeming  arui  talainediclne 
grant  program  whidi  was  published 
Thursday,  June  27, 1996,  (61  FR  33622). 
Due  to  loadvertent  erron  in  the  final 
rule  that  may  prove  to  be  misleedlng, 
the  Rural  UttUUes  Servioe  (RUS)  U 
publishing  this  correction. 
EFTECnvc  DA1C:  June  27, 1996. 
FOR  ftrniKBI  ■PONMATWII  CONTACT: 
Barfasn  L.  Eddy,  Deputy  Assistant 
Adminlstntor,  TelecommunicaUoos 
Program,  (202)  720-9549. 


ati 


'ART 


LTKM: 


RUS  md>llahed  a  final  rule  in  the 
Fadaral  lagialar  on  Thursday,  June  27, 
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1986.  tint  ■mandad  tti  ngalaOani  oo 
the  diitaDGe  baodiig  and  lekBadieinB 
grant  praBva  that  providas  grmti  {or 
#ji^M**^  wazniiigaBd  lalamadiciiia 
prafact*  bonaSdng  lunl  ansa. 


Aa  pubHaiMd,  tha  final  laguktioo 
ooniaiBa  anoa  iriiidi  may  prow  to  ba 
iiililaading  and  aw  In  naad  of 
daiificatkm. 


Acocnlln^y,  the  publicatioB  oo  )una 
27. 1990  of  dM  final  ragulatiaa  ia 
coil  acted  aa  fouowa: 


11701.107 

1.  On  paga  33629,  in  tba  third 
column,  in  §  1703.107,  ramow  bameau 
pangraplu  (aX2)  and  (a)(3). 


flTMLlI? 

2.  On  pi^  33634,  in  the  aacond 
cotonm,  in  i  1703.117,  in  paragraph 
(eM8),  undnr  "Example  Calculatloa", 
Stopa  (3),  (4)  and  (S)  an  cocractad  to 
read  aa  foUowa: 
«        *        •        •        * 

(a)-  •  • 

(8)  •  •  • 

finuopfeCiJcufaUon.  ■  *  * 

Sup  (SX^nanfatiir  Cooaty,  ERS  Rml- 
UriwB  Continauin  Scala  cataftay  a>3S 
points; 

LtmiM  Ceimly,  ESS  Rntal-lMaa 
CoadBiiaai  Scale  cal^ay  T^iopoiata; 

Payalte  Comly.  ESS  Runl-UHaB 
OnnHninan  Scale  ulegiM  J  S-aOpointt. 

Step  (4)  Midway  dte-SS  poiou  x33%-ll.a 


Lewielowii  ilta-to  poiBt»<33%«13.2 


Body  Qwkk.  lile-n  paiaH  x33%<«.e 
poiata. 

Slap  (S)  ll.S4.13.24«A01.4  Mai  «ei|lllHl 


flTOLlia   ICanaeMI 

3.  On  page  33635,  second  column,  in 
%  1703.118,  in  paiagraph  (aj(3),  second 
to  the  laat  line,  conct  "S  1703.107(h)" 
to  raad  "5 1703.107(e)". 


Acting  AdminigtivUir. 

(FR  Doc  9B-1»402  nied  7-19-M:  S:4S  am] 


DEPARTMBfT  OF  TRANSPOftr ATION 


MCFR 

cm  Chiplv  Nmw  dianga 

oamCf .  Federal  Artatlon 
Adminiatntton.  DOT. 


ACnOM:  Final  rule;  lequeat  tor  oommenL 

W— l>lfff!  TUa  docamaot  ranamea  tha 
chapter  haadtng  ol  Chapter  m.  Title  14. 
Code  of  FadanlSagnlaliaiB.  Hm  oSoa 
oltbe  Aaaodata  Adminiatntor  for 

DapaftmaDi  OK  IVanapoitation  hwiaine 
part  of  the  Fadanl  AviaHan 
AdminiatratiaB  on  Novambar  15. 199S. 
Aa  piibUahad.  Chaplar  m  of  14  Code  of 
Fwtnral  HagiilaHimf  diwff  niH  ^  1 1  nrft  i 
commercial  apace  acUvitiaa  aa  being 
part  of  tha  Fadaial  Aviadan 
Adminiatiatiaa.  h  la  theraian  naoaaaaiy 
to  rename  the  chapter  heading  to  reflect 
that  administrative  change. 

IMTES:  This  final  rule  is  afiecdva  )uly 
22, 1996.  Comments  on  the  final  rule 
moat  be  raceived  by  August  21, 1996. 

AOOHmoS:  Comments  on  this  final  nile 
ahould  be  mailed,  in  triplicate,  to 
Federal  Aviatlosi  AdministratioD,  Office 
of  the  CUef  CounaaL  Attention:  Rulaa 
Docket  (AGC-200),  Docfcet  No.  28636, 
800  Indepandenoe  Avenue.  SW., 
Washington.  DC  20591.  CommenU 
delivwed  must  be  marked  Docket  No. 
28636.  Commenta  may  be  examined  in 
room  915G  vreakdoya  between  8:30  ajn. 
and  S  pjn.,  except  on  Federal  holidays. 

ran  furtmeu  ttrowMAnoii  contact; 
LauiB  Montgomery  of  the  Office  of  the 
Oilef  Counsel,  Federal  Aviation 
Adminiatratiaa,  U.S.  Dapertment  of 
Tiansp<Htation,  400  7th  Street,  SW., 
Room  10424,  Washington,  DC  20590. 
Telephone  number  (202)  366-9305. 

aUPPLGHBITAIIY  iWWWTIOII.  ESacUve 
November  IS,  1995,  the  Commercial 
Space  Transportation  organizatian  waa 
transferred  from  the  Office  of  the 
Secretary  to  the  Federal  Aviation 
Adminiatratlon,  where  it  now  operates 
as  the  FAA's  seventh  line  of  buslneaa. 
Transfer  of  Delegations.  60  FH  62762 
(Dec  7, 1995).  With  the  redelegatlOD  of 
authority,  the  Director  of  the  Office  of 
Conunetcial  Space  Tianapoitatlon 
became  the  FAA'a  Aaaodate 
Administrator  for  Commardal  Space 
Transportation.  Accordingly,  the 
huadlng  of  Chapter  in  of  14  Code  of 
Federal  Regulations  is  changed  to  redact 
that  the  implementing  regulations  for 
commercial  space  transportation  are 
now  administered  through  the  FAA. 

Incoosideiationofthe  foragoing,  and 
under  the  authority  of  49  U.S.C  70101 
through  70119  and  49  CFR  1.45,  tha 
Federal  Aviation  Administration  revises 
the  heading  of  Chapter  m,  14  Code  of 
Fadaial  Kagulatlons  to  raad  aa  followa: 


CHATTIW  

HMNVOHTAIIM  ^Mire  410  TO  4II| 
lisaad  in  WaaUagsn.  DC  ca  Joly  17, 

laaa. 
DanMP.lyiH, 


hdaraf  Avistfon  A^dnMratfgB. 

IFX  Doc  M-1»S31  Filed  7-19-«a:  1:45  am] 


14  cm  Part  30 

•to*;  AO  08-11 

MN2110-AA04 


WMBMy  WMlp 


PnMA 
and  11-1340 


AOmcv:  Federal  Aviation 
Adminiatratiao,  DOT. 
ACnOH:  Final  rule:  laqoeat  far 


n  This  amendment  adopta  a 
new  airwortfainaaa  diiactive  (AD)  that  is 
applicable  to  Pratt  ft  Whttnay  Weep 
aeriaa  and  l(r-1340  aeiiaa  (milUaiy) 
reciprocating  enginee.  TUa  actian 
raquiraa  iniuiil  uid  repetitive  visual  and 
dye  panalrant  inapections  of  the 
oankahaft  counterweights  for  cracks, 
and  laplacement  of  cr«:ked  crankshaft 
counterwalghta  with  improved 
ciankahaft  oounterwalghta.  Thla 
■mmrwtmimt  is  prompted  by  rapoits  of 
crankshaft  counterwei^t  cracking.  The 
actions  specified  In  this  AD  are 
intended  to  prevent  engine  Cillute  due 
to  ciankahaR  counterwrigiht  iiihiie. 
which  could  reauh  In  damage  to  or  loaa 
oftfaeainaaft. 
DATia:  Eflactive  August  12, 1996. 

The  incoiparation  by  rafaianOe  of 
certain  pubUcadoaia  listed  in  the 
reguletlons  is  approved  by  tha  Director 
of  tha  Federal  Ragistar  aa  of  August  12, 
1996. 

Comments  for  inclusion  in  the  Rules 
Dodcet  must  be  received  on  or  before 
Seplen^ier  20, 1096. 
AOOIKOOBS:  Submit  comments  in' 
triplicate  to  the  Federal  Aviatiai 
Administration  (FAA),  New  England 
Region.  Office  of  the  Alalstanl  Chief 
Counsel,  Attention:  Rules  Dodat  No. 
9S-ANE-26. 12  New  England  Executive 
Park,  Burlington.  MA  01803-^299. 
Comments  may  also  be  submitted  to  the 
Rules  Docket  by  using  the  following 
Internet  addieaa:  "epd- 
adranmnentsliiail  liq  faa  gn>".  All 
commanta  must  ooot^  tin  Docket  No. 
in  the  aub)act  line  of  the  comment 

The  aarvioe  infarmatlon  reCsrenced  in 
this  AO  may  be  obtained  bom  Air 
Tractor,  Inc. ,  CHney  Municipal  Airport, 
Olney,  TX  76374;  telephooe  (817)  564- 
5616,  bx  (817)  564-2348.  Thla 


Fedaral 


/  VoL  61.  Na  141  /  Mouday.  July  22,  1996  /  Rulaa  and  RoguUtlans         37MS 


informatian  may  be  examined  at  tha 
FAA,  New  '^'«"'<  Ra^on,  Office  of  tha 
Asaiatant  Chief  Counaal,  12  New 
&iglaiul  Executive  Park.  Burlington, 
MA:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Wadiington.  DC 

roil  RMTNBI  aWOMiA'nON'OOMTACT: 
Richard  D.  Kaianian.  Aerospace 
Engineer,  Special  Cartificatlao  Office, 
FAA,  Rotoicraft  Diiactorats,  2601 
Meacham  Blvd.,  Fort  Worth.  TX  76137- 
4298;  telephone  (817)  222-5195.  bx 
(817)  222-5959. 

OUPPtlMPnAIW  agOWIATlOW:  The 
Federal  Aviation  Administration  (FAA) 
has  reoaivad  reports  of  countarwai^ 
cracking  on  Air  Tractor,  Inc.,  Part 
Number  (P/N)  901 14  Parts  Manufacturer 
Approval  (FMA)  replacement 
crankshafts  installed  on  Pratt  ft  Whitney 
(PW)  Wasp  seiiea  and  R-1340  seiiea 
(military)  redprocatlng  engines.  Qacks 
have  been  found  in  three  rear 
counterweights,  P/N  90134, 
immediately  adjacent  to  the  VA  order 
flyweight,  or  dynamic  countartveigbt  In 
tvro  caaaa,  die  czacka  ware  obeerved 
during  overhaul  inspections  after  a 
normal  runout;  in  one  case.  Air  Tractor, 
Inc.  haa  adviaed  the  FAA  that  a 
counterweight  crack  may  have  cauaad  or 
contributed  to  an  engine  bilure  during 
agricuhuial  aprtying  operationa  in 
Argentina.  This  condition,  if  not 
coiTected,  could  result  in  engine  bilure 
due  to  crankshaft  counlerweight  failure, 
which  could  result  in  damage  to  or  loss 
of  the  aircraft. 

The  manufacturer  advised  the  FAA  of 
the  crankshaft  counterweight  failure  in 
Argentina  and  the  possible  connection 
between  this  failure  and  a  oack  bund 
in  a  aacond  oankahaft  counterweight 
with  900  boun  in  egticultunl  service  in 
the  United  SUIes.  Air  Tractor,  Inc. 
raleesed  an  initial  Service  Letter  (SL), 
Snow  Engineering  Co.  SL  No.  134,  dated 
Novambar  29, 1994,  advising  all  ownan 
of  Air  Tractor,  Inc.  PMA  crankshafts  to 
perform  within  the  next  10  houn  time 
in  servicB  (ITS)  a  visual  and  dye 
penetrant  inspection  of  the  crankshaft 
counterweights  to  detect  cracking.  This 
SL  detailed  an  inspection  procedure 
which  required  the  removal  of  one 
cylinder  to  gain  aocaaa  to  the  crankshaft, 
/dr  Tractor,  Inc.  demonstrated  this 
inspection  procedure  to  the  FAA  on 
November  28, 1994. 

In  January  and  Fabrtiaiy  1995,  Air 
Tractor,  Inc.  performed  an  engine  test  at 
dieir  facility  to  demonstrate  a 
reasonable  interval  for  engine  operation 
between  inspecdans.  The  test  consisted 
of  cutting  throu^  the  counterweigfbt  at 
the  location  whan  ciadis  were  initially 
found  and  running  the  engine  at  a  series 


of  loada  simulating  actual  fligjit  loads 
tor  202.5  hours  (raoording  tacfaometer) 
without  lailon.  lUa  test  was  run  using 
an  FAA-approvad  taat  procadun  with 
FAA  oversight 

Baaed  oo  this  eiqwriaooa.  Air  Tkactor, 
Inc.  has  iasuad  Snow  Engineering  Co. 
SL  No.  135,  dated  Fefaruuy  1, 1995.  that 
supersedes  the  inspection  requirements 
of  Snow  Engineering  Co.  SL  No.  134; 
however,  the  rework  procedure 
described  in  Snow  Engineering  Co.  SL 
No.  134  nmains  in  enact  for  the 
purpose  of  this  AD.  The  FAA  has 
reviewed  and  approved  the  technical 
contents  of  Snow  Engineering  Co.  SL 
No.  135,  dated  February  1, 1995,  diat 
desdibes  pracaduies  for  an  initial 
inspection  of  crankshaft  oountaiweights 
prior  to  300  houre  TIS,  with  repetitive 
inspections  every  150  houia  t£s.  Snow 
Engineering  Co.  SL  No.  134  describes 
replacement  of  crankshaft 
counterweigtito,  P/N  90133  and  90134, 
with  redesigned  FAA-PMA  oankahaft 
counterweights,  P/N  90133-1  and 
90134-1  at  the  next  overfaaul  or  if  a 
crack  is  found  during  an  inspection.  Air 
Tractor,  Inc.  has  advliMd  the  FAA  that 
it  will  replace  oankahaft 
counterweights  in  accordance  with 
Snow  Engineering  Co.  SL  No.  134,  dated 
November  29, 1994,  on  all  crankshafts 
delivered  to  their  fodlity  under 
wananty,  free  of  charge. 

Air  Tractor,  Inc.  has  advised  the  FAA 
that  crankshafts  manuhctured  and 
shipped  after  November  18, 1994, 
incorporate  the  FAA-approved 
rededgned  oankahaft  counterweights, 
P/N  90133-1  and  90134-1,  and  are  not 
subject  to  inspections.  Only  Air  Tractor, 
Inc.  crankshaft  counterweights,  P/N 
90133-1  and  90134-1,  are  eU^ls  fta 
installation  in  accordance  wim  the 
rewmk  procedures  described  in  Snow 
Engineering  Co.  SL  No.  134.  No  other 
parts  are  currently  approved  for 
installation  in  compliance  with  this  AD. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AO  it  being  issued  to 
prevent  engine  failure  due  to  crankshaft 
counterweight  failure,  which  could 
result  in  damage  to  or  loss  of  the 
aircraft.  This  AD  reouires  initial  and 
repetitive  visual  ana  dye  penetrant 
inspections  of  the  crankshaft 
counterweights  for  cracks,  and 
replacement  of  crankshaft 
counterweights  with  improved 
crankshaft  counterweights  if  a  crack  is 
found  during  inspection,  at  the  next 
overhaul,  or  at  tha  next  crankshaft 
removal,  whichever  occurs  first  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  SL  deecrioed 
previously. 


Since  a  altuatioo  exists  that  raquirea 
the  immadlata  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  oomment 
hamon  are  impracticaDla,  and  that  good 
cauae  exists  for  ymlring  this  amandmant 
eBsctivs  in  less  than  30  days. 


Although  thla  action  is  in  the  form  of 
a  final  run  that  involvea  requirements 
afCectiiig  flight  aafaty  and,  thus,  was  not 
praceded  by  notice  and  an  opportunity 
mr  public  comment,  commenta  an 
invited  on  this  rule.  Interested  persons 
an  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  daaire. 
Cmnmunlcations  should  idaotify  the 
Rules  Docket  number  and  be  aubmlttad 
in  triplicate  to  the  addieaa  specified 
under  the  caption  AUWIWI.  All 
communications  received  oo  orbefar* 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
aupports  the  commentar's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  eSactiveness  of  the  AD 
actimi  and  datarmining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  thst  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  altar  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
intffiested  persons.  A  report  that 
summarizes  each  FAA-public  coolact 
conoamed  with  the  substance  of  this  AD 
will  be  filed  in  dke  Rules  Docket 

Commentere  wishing  the  FAA  to 
acknowledge  receipt  of  their  cnmmeots 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-26."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commentsr. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  sBacts  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
reqXHUibilities  among  the  various 
levels  of  govemmant  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
r^ulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
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oomct  «n  umata  rawHition  in  aiicnft. 
and  is  not  a  "ifanificmt  ngulattny 
action"  under  bacutiva  Qniar  12866.  It 
has  baen  detanninad  biithar  that  this 
action  involvss  an  ematgancy  ragulatian 
undar  DOT  Ragulatofy  PoUcias  and 
Pracaduraa  (44  FR 11034.  Fabraaiy  26, 
1079).  If  it  is  dalanninad  that  this 
aiuaiymcy  ragulatina  othamdaa  would 
ba  significant  imdar  DOT  Ragiilatoiy 
Polidas  and  Proosduras,  a  flnal 
laguJatory  ovahiatioo  will  ba  pnparad 
and  placad  in  tha  Rulas  Oockat  A  copy 
of  it.  if  Blad.  may  ba  obtaiaed  ban  the 
Rulaa  Docket  at  tha  locstian  provided 
undw  tlie  caption . 


List  of  Sob^ads  in  14  OH  Part  M 

Air  transportation,  Aircrail,  Aviaticm 
tafaty,  Inooiporatioa  by  rafiaraooe. 
Safety. 

flitiiitllw  Bftha  rtaamitaiaal 

Aooordinriy.  pursuant  to  iIm 
authority  duegaied  to  me  by  tha 
Admlnlrtretbr.  tlie  Federal  Aviation 
Adminiatiation  amends  part  39  of  the 
Federal  Aviation  Ragulatians  (14  CFR 
part  39)  as  CdUows: 

PART  39-AmwOirmMESS 

omEcnvES 

1.  The  authority  citation  lor  pert  39 
continufls  to  read  as  follows: 

Alriharitr  49  USC  108(g].  40113. 44701. 

139.13    lAaiaadaO 

2.  Section  39.13  is  tmmided  by 
adding  tlM  following  new  airwortUneaa 
directive: 

M-lt-Ol    Prelt  a  WUtaay:  Amendment  as- 
sess. Docloit  9S-ANE-26. 

AppUcabilHy:  Pratt »  Whitney  (FW)  Wasp 
Models  SlHl  and  S3H1.  and  Model  R-1340- 
AN-1  (mllitaxy)  rodprocsting  anginat, 
lacuipualiag  Air  Tiactor.  Inc.  Paita 
Maniifijctuiar  Approval  (PMA)  crankaiiaJb. 
Pan  NumlMr  (P/N)  90114.  Thase  enginn  <ra 
installed  on  but  not  limited  to  tha  following 
airaalt:  Ag  Cat  Corporation  (formerly 
Schweizar  Aireraft  Cotponlion)  Models  G- 
164A.  G-lftlB,  and  G-1S4C;  Air  Tractor.  Inc. 
Models  AT-SOl  and  AT-401;  Ayres 
CorporaUon  Models  600  S-2C  600  SZD.  S- 
2R.  S2R-R1340;  EMAIR  Model  MA-1:  North 
American  Aviatioo.  Inc.  Models  BC-IA,  AT- 
8.  AT-«A.  AT-eB,  AT-6C  AT-6D.  AT-8F. 
and  T-6C:  and  Transland  Modal  Ag-2. 

Note  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  pnmsion,  ragsrdleis 
of  whethar  H  has  been  modified,  altarad.  or 
lepeirad  in  the  area  subject  to  the 
requiiemanls  of  this  AD.  For  engines  that 
have  been  modified,  alteivd.  or  repaired  so 
tiiat  the  pasfasuiancB  of  tha  tequiioments  of 
tlkla  AO  is  afiaded.  tha  owser/oparator  must 
request  apfirovsl  far  an  altametin  method  of 
rcenplleiiire  In  acomlanca  vrilh  perapiph  (h) 
of  this  AO.  The  mjuest  should  inchide  an 
aesaaament  of  tha  effect  of  the  modification, 


alfeHuu.  orrapeir  CO  the  uaaeh  ooodWon 
addnead  by  tUa  AO:  and.  if  the  unaaia 
coodlBon  hea  not  been  elhnhiated.  the 
lequeat  should  ladDde  spedflc  proposed 
actioQa  lo  addnea  It 

Cnmp/ianoa;  Haquiied  ae  iMBcated.  niihea 
ecooopUdiad  pcetdooaly. 

To  pnvent  eogfaw  Unite  due  to  oanksbaft 
oomtmaiiht  bihm,  which  couM  result  In 
dsmeoa  lo  sr  Ices  oflfae  aiiaalL  aocompUsh 

(a)  Foraaalolialla  irlth  240  ormon  houra 
time  is  attvlce  CT1S]  on  the  eSective  date  of 
this  AO,  pariism  an  inlUal  visusl  and  dye 
panelnnt  InspecUoa  of  the  crankshaft 
comHemjfiits  far  cracks  wiOin  10  houn 
TIS  elkar  the  etfadive  data  of  tUs  AO  In 
aiiiailaiifearlttitTnowftngliieeiliigrii 
Servioa  Letter  (SL)  No.  tSS.  detad  Fatausiy 
1, 1905.  If  cracks  era  fauad,  prior  to  farther 
Bight,  move  hsn  aarvioe  ud  remrk  the 
oaakshaft  by  rapladnt  oacked 
counlerweiglUs  la  anrnrdance  with  the 
leworkpraceduraa  deacrOiad  hi  Snow 
Soghieeriog  Ga  SL  No.  134,  deled  November 
29, 19M,  or  lepleoe  with  a  aarvicaable  part 

(b)  For  oankshafls  with  laaa  than  290 
hours  TIS  oo  tiie  eSactiva  dale  of  tills  AO, 
perfarm  an  initial  visual  and  dye  penetrant 
Inspectioa  of  the  crankshaft  coiintarweights 
far  aacka  prior  to  accumulating  300  hours 
fatal  TIS  oo  Ilia  cankahaft,  in  accordance 
with  Snow  Englaearing  Co.  SL  No.  135,  dated 
Fafaiuary  1, 199S.  If  ciacka  are  found,  prior 
In  farther  flight,  remove  frotn  aarvioa  and 
rework  the  crankshaft  by  (epledng  oacksd 
counlarwelghls  in  accordance  with  the 
rework  piocedutaa  daaoibad  In  Snow 
BagfaMeringCa  SL  Na  134,  dated  November 
29, 1994,  or  replace  with  a  serviceable  part 

(c)  For  crankshafts  that  have  not  been 
reworked  in  accordance  with  the  rework 
procedurea  described  in  Snow  Enginaering 
Co.  SL  Na  134,  dated  Novamber  29. 1994, 
perfann  repetiliva  visual  and  dye  penetrant 
inspections  of  the  crankshaft  counterweights 
far  cracks,  al  intervala  not  to  exceed  ISO 
houn  TIS  since  last  inspection,  in 
accordance  vrith  Snow  Engineering  Ca  SL 
Na  13S,  dated  Fetxuary  1, 199$.  U  ciacka  an 
found,  prior  to  further  flight  remove  from 
service  and  ravrark  the  crankshaft  by 
replacing  cracked  counterweights  in 
accordance  with  the  lework  procedures 
deacribed  in  Snow  Engineering  Co.  SL  No. 
134,  dated  November  29, 1994,  or  replace 
with  a  serviceeble  part 

(d)  If  a  cylinder  aaaembly  is  ramoved  far 
any  reason,  perform  a  visual  and  dye 
penetrant  inspection  of  the  crankshaft 
counterwaights  for  oecks  in  accordance  with 
Snow  EnglBaerlng  Co.  SL  No.  135,  dated 
February  1, 199S.  If  cracks  are  found,  prior 
to  hutfaar  flight,  iemove  from  aarvice  and 
rework  the  crankshaft  by  replacing  cracked 
counterweights  in  accordance  with  the 
rework  proodurea  described  in  Snow 
Engineering  Co.  SL  No.  134,  dated  Noveoiber 
29. 1994,  or  raplace  with  a  serviceable  part 
Count  the  150  hours  TIS  interval  for  tlie 
repetitive  inspections  in  accordance  with 
paragraph  (c)  of  this  AD  at  cylinder  aaaembly 
removal 

(e)  At  the  next  overhaul  after  the  eflective 
date  of  this  AO,  or  at  the  next  crankaliaft 
removal,  whidiever  occurs  first,  leoiovv  from 


service  and  nplaoe  oaakabafi 
ooumsrwvights  In  aoDordaacs  vrith  ths 
ismak  pnoedmee  dssoibed  in  Snow 
Bosiaaerii«  Ca  SL  Na  134,  dated  November 
29, 1994.  bsDorpcaaUoa  of  &a  Inpnvsd 
cmnkshaft  oounlerwajfhls.  Air  Tractor,  Inc. 
P/N  t0133-l  and  901S4-1.  ooostitBtaa 
iBfinlnaliag  actfan  to  tlsa  npetitive 
laspectionaiequlied  fay  paragraph  (c)  of  Hiia 
AD. 
(0  No  action  is  cequiiad  far  nworksd  and 

imprttvad  oankshaft  coualarweigbts.  Air 
Tnclnr,  Inc  F/N  90133-1  and  90134-1, 
which  an  indelibly  marked  oo  the 
counterweight  fraaitandraarBorfabee. 

(g)  No  action  is  taquiied  far  other  FAA- 
appcoved  cnnkahafia  beaidae  tlioae 
manufadurad  by  Air  Tiactor,  hic  liowever, 
inianaidng  of  Air  Ttadnr,  Inc  and  odier 
crankshaft  aaieinhly  parts  other  than  PW 
crankshaft  aaaambly  parts  is  pndtlUled. 

Nela:  Air  Tiactor,  Inc.  Top  Drawing  Na 
90U4  penmits  uaa  of  PW  oosnpoaents,  and 
virtually  all  Air  Tractor,  Inc  crankahaits  hsva 
some  PW  parts  installed 

(h)  An  alternative  method  of  complience  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager,  Special 
CeitlScatian  OCBce.  The  request  should  be 
farwardad  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  ani^tben  aend  it  to  iIm  Menager, 
Special  Certification  Office. 

Nele:  Infannation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airwofthineaa  directive, 
if  any,  may  be  obtained  from  tike  Special 
Certification  Office. 

(i)  Special  flight  permits  may  be  laaued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Kagulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  laspecUoos  can  be 
ecoompllshed. 

(i)  The  actions  required  by  this  AO  shall  be 
done  in  ecconiance  with  the  foUowing 
service  documents: 


DaGumanlNo. 

Paoae 

Data 

Snow  Englnaartng 

1-6 

Novantwr 

Ca,  SL  Na  134. 

29,1994. 

Total  paoas:S 

Snow  EnglnaerinB 

1-4 

Fabnjwyl, 

Ca,SLNo.  136. 

1995. 

Tolalpagaa:4 

This  incorporation  by  lefarence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.&C  5S2(a) 
and  1  CFR  pert  51.  Copies  may  be  obtained 
from  Air  Tractor,  bic,  Olaey  Municipal 
Airport  Otawy,  TX  76374:  talephone  (817) 
SA4-S616.  fax  (817)  5S4-2348:  Copies  may  be 
inspected  at  tlie  FAA,  New  England  Regiou, 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington,  MA:  or 
at  tha  Office  of  tlie  Federal  Raglater,  aoo 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC 

(k)  This  amendment  faecooiaa  eflective  on 
Auffist  12, 1996. 
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laaued  in  Burlington.  Mesaechusetts,  on 
July  12, 1996. 
layl.Peniee. 

Mtonqgar,  Engine  and  Propelier  Dinctomto, 
Mtaafi  CertifKatioB  Service. 
IFR  Doc  96-18395  Filed  7-19-46: 8:48  ami 


DEPARTMENT  OF  THE  TREASURY 


19  CFR  Part  102 

[rx>.96-«q 

Ruto*  of  Origlii  for  T««6  aid  ApiMm 


AOBRY:  U.S.  Customs  Servica, 
DspartmeDt  of  the  Tnasury. 
ACnON:  Final  rala. 


t:  This  document  sets  forth 
technical  conactioas  to  the  Customs 
Regulations  which  govern  the 
determination  of  the  country  of  origin  of 
textile  and  apparel  products  for 
purposes  of  taws  enforced  by  Customs. 
The  changes  involve  an  updating  of 
oartain  tariff  subheading  references  and 
the  correction  of  an  eiTOT  in  the  text  of 
one  tariff  shift  rule. 
BTECnVE  MTf :  )uly  22, 1996. 

FOR  Fimran  wi»owi»tiom  comtact:  Phil 
Robins,  Office  of  Regulations  and 
Rulings  (202-482-7029). 

auppLBKNTAinr  mfomutioh: 
Background 

On  September  S,  1995,  Customs 
publishol  T.D.  95-69  in  the  Federal 
Register  (60  FR  46188)  containing  final 
amendments  (o  the  Customs  Regulations 
to  set  forth  standards  governing  the 
determination  of  the  coimtiy  of  origin  of 
textile  and  apparel  products  for 
purpoees  of  laws  eiiforced  by  Customs. 
The  regulatory  amendments  primarily 
implemented  the  provisions  of  section 
334  of  the  Uruguay  Round  Agreements 
Act  (Public  Law  103-465, 108  SUt. 
4809)  and  included  a  new  S  102.21  (19 
CFR  102.21)  whidi  covers  the  majority 
of  the  section  334  provisions  and 
applies  to  goods  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
aftar^ay  1,1996. 

Section  102.21(b)(S)  defines  a  "textile 
or  appanl  product"  as  a  good 
classifiable  in  specified  chapters, 
headings  or  subneedings  of  the 
Hannonltad  Tariff  Schedule  of  the 
United  States  (HTSUS).  Section 
102.21(c)  sets  forth  the  general  rules  for 
deteimiiiing  the  country  of  origin  of  a 
textile  or  appaie)  product  and,  in 
paragraph  (c)(2),  allows  for  the 


dataimination  of  tha  country  of  origin  of 
a  good  on  the  basis  of  a  tariff 
daasification  diange  and/or  other 
rsquiremant  speciBed  for  tha  good  in 
paiapaph  (a).  Paiagrapb  (a)  of  S  102.21 
incorporates  a  table  cnnaiating  of  a  list 
of  HTSUS  hMjJinga  and  aubhieadingt 
together  with  comMranding  specified 
tariff  diift  and/or  other  lequiremants. 

The  HTSUS  reCsiaicaa  in  the  S  102.21 
texts  were  based  on  the  1995  version  of 
the  HTSUS.  However,  the  1996  version 
of  the  HTSUS  incorporates  a  number  of 
subheading  number  cfaaiues  as  a  result 
of  amandmants  made  to  me 
international  liaimonized  System,  one 
of  which  involved  the  ndeaignatilm  of 
subbeeding  7019.10  as  subheading 
7019.10  and  another  of  which  involved 
the  replacement  of  subheading  7019.20 
by  new  subheadings  7019.40-7019.59. 
Aocortlingly,  this  document  makes  the 
following  duinges  within  the  S  102.21 
texts  to  conform  them  to  the  1996 
HTSUS:  (1)  in  the  Ust  of  HTSUS 
headings  and  suUieadings  in  paragraph 
(b)(5),  "7019.10.15"  is  changed  to  read 
"7019.19.15"  and  "7019.10.28"  is 
changed  to  read  "7019.19.28"  and 
"7019.20"  is  changed  to  read  "7019.40- 
59";  (2)  in  the  table  under  paragraph  (e), 
in  the  "HTSUS"  column,  "7019.10.15" 
is  changed  to  reed  "7019.19.15"  and 
"7019.10.28"  is  changed  to  reed 
"7019.19.28"  and  "7019.20"  is  changed 
to  read  "7019.40-7019.59",  and  in  the 
corrosponding  specific  rules  in  the 
'Tariff  shifl  and/or  other  requirements" 
column,  each  reference  to  "7019.10.15" 
i(  changed  to  read  "7019.19.15"  and 
each  reference  to  "7019.10.28"  is 
changed  to  read  "7019.19.28"  and  the 
reference  to  "7019.20"  is  changed  to 
read  "7019.40  through  7019.59";  and  (3) 
also  in  the  "Tariff  shift  and/or  other 
requirements"  column  in  the  table 
under  paragraph  (e),  in  the  second  tariff 
shift  nile  for  newly  designated 
subheadings  7019.19.15  and  7019.19.28, 
the  exception  clause  is  dunged  to  read 
"except  from  subheading  7019.19.30" 
throi^  7019.19.90,  7019.31.00  through 
7019.39.50,  and  7019.90". 

In  addition,  it  is  noted  that  in  the 
table  under  paraeraph  (e)  of  S  102.21, 
the  tariff  shift  rule  for  newly  designated 
subheadings  7019.40-7019.59  (which 
cover  woven  bbrics  of  rovings  and  other 
woven  fobric:s)  specifies  a  change  from 
any  other  "heading"  and  includes  a 
proviso  that  the  change  must  be  the 
result  of  a  fabric -making  process.  It  is 
further  noted  that  heading  7019  (which 
covers  glass  fibers  and  articles  thereof) 
includes  subheadings  for  glass  fiber 
rovings  (subheading  7019.12.00)  and 
yams  (subheadings  7019.19.05- 
7019.19.28)  which  are  the  products  bom 
which  the  fobrics  of  subheadings 


7019.40-7019.59  are  made  and  vrithout 
ivhidi  thoaa  Cafarica  could  not  axiiL 
Tharafara,  by  apedfytng  a  chaafa  faoB 
any  other  "heading"  (that  is,  any 
baadii«  otbar  than  heading  7019)  rather 
than  a  diasge  from  any  other 
"aubheadiog"  (ao  as  to  allow  a  change 
from  subheadings  7019.12.00  and 
7019.19.05-7019.19.28),  tha  tariff  ahifl 
rule  for  subheadings  7019,40-7019.59 
has  no  substantive  utility  bacauaa  the 
rule  disallows  the  very  tariff  shifts  that 
would  be  involved  in  producing  the 
goods  cxiveied  by  those  subheadings. 
Accordingly,  this  document  amends  the 
tariff  shift  ivle  for  subheadings  7019.40- 
7019.59  to  refer  to  a  change  from  any 
other  "subbeeding"  in  order  to  correct 
this  obvious  drafting  error. 

Exacntive  Order  12SM,  RagnUKny 
FledUUly  Act,  aad  InappBcabUily  of 
Nolioa  and  DeUyed  EBacdve  Data 


This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866.  In  addition,  pursuant  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  ieq.),  it  is  certified 
that  the  amendments  will  not  have  a 
significant  economic  impact  on  a 
stmstantial  number  of  small  entities 
because  the  amendments  either  merely 
conform  the  regulations  to  existing 
statutory  provisions  or  correct  an 
obvious  error.  For  the  same  reasons  and 
in  view  of  the  July  1, 1996,  effective 
date  of  the  regulatory  provisions  to 
which  these  amendinents  relate,  it  is 
determined  pursuant  to  the  provisions 
of  5  U.S.C.  553(b)(B)  that  notice  and 
public  procedures  thereon  are 
unnecessary  and  contrary  to  the  public 
interest,  and  it  is  determined  pursuant 
10  the  provisions  of  5  U.S.C  5S3(d)(3) 
that  good  cause  exists  for  dispensing 
with  a  delayed  effective  date. 

Drafting  Infannation 

The  prindpal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  partidpated  in  its  development 

List  of  Subjects  in  19  CFR  Part  102 

Customs  duties  and  inspections. 
Imports,  Reporting  and  recordkeeping 
requirements.  Rules  of  origin.  Trade 


Amendmenls  to  the  Regulatiaaa 

Accordingly,  for  the  reasons  stated 
above.  Part  102,  Customs  Regulations 
(19  CFR  Part  102),  is  amended  as  set 
fbith  below. 
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Mimos-muEsor 


1.  Hm  aitlMBtty  dtattoB  te  Put  102 
oonttnuM  to  laad  n  iidlows: 


:  1*  u^c  ae.  i3n  (ri«i] 

NoM  10.  Hmwalnd  Tviff  SdMdnb  of  dw 
UniUd  SMn).  IBM.  3314, 3S«2. 


I10U1 

2.  Section  102,2UbX5)  U  amended  by 
ramoring  the  Urtlngi  "7019.10.15"  and 
"7019.10^8"  and  "7019.20"  and 
adding,  in  thaii  place  in  numarical 
ordar,  the  Uttingi  "7019.19.15"  and 
"7010.19.2a"  and  "7019.40-59". 

3.  In  $  102.21(e).  the  table  U  i 
by  ramoving  tba  antiiea  for  HTSUS 


7019.10.15  and  Hl^US  7019.ia28  and 
HTSUS  7019.20  and  adding,  in  their 
place,  entrie*  for  HTSUS  7019.19.15  and 
HTSUS  7010.19.28  and  HTSUS 
7019.40-7019.59  to  raad  aj  folknva: 

llflUI    Tnaeaad 


(e) 


HTSUS 


71>t9iiai6 . 


71»9.1».28  . 


7D10.4»-7D19JS  . 


Tarii  MB  anttir  otar  nqdramertB 


(1)  H  the  good  la  ol  aeniaftt.  a  ehwga  to  aUitieadkv  7010.19.15  tarn  any  otiar  haadkv.  pnNUed  t«  •»  otwoe  le 
■»  mtM  01  an  wttiakin  pmcieae. 

(2)  H  (lie  good  la  <M  alapte  Stan,  a  ohenge  to  nHtieedng  7010.19.16  tarn  wy  oater  atiitieetfna  euaot  ftom  aub- 
haadkig  7019.1OJ0  taough  7019.19.90.  7019.31.00  flmugh  7019.39.50,  are)  7019.90.  mj  provkM  thai  the  c»ivaa 
iataraaulalaapinnlngpncaaa.  ^ 

(1)11  tie  good  le  of  •arneM.  a  oliangB  to  aiMeedng  7019.19.28  Irani  any  otiar  haadna  p^^ 
tie  leavR  of  an  eifeuaian  pnoeae. 

(Z)  M  Iha  good  ia  of  alvii  ■««.  a  diange  is  aabhealng  7019.19.28  frem  «iy  oVier  aubheadta.  enoaot  »om  tub- 
haadhg  70I9.19JO  tuougti  7019.19J0,  7D19i31.aO  ttrcuBh  7019jg.S0,  Md  7019J0,  and  oravkM  that  the  ctwne 
la  tw  reaUl  ot  e  Mlwilng  nroceea.  ^ 


A  change  to  stMiaadng  7019.40  Imush  TOIOJO  kom  any  otter  Mbheedng,  pravUad  llwl  tie  Ghenoe  la  tw  reatA  o< 

a  fabrie-maUng  proceaa. 


Gnrttf.Wliaa. 
Comminfcinar  e/Qutom. 
Appnvad:  |uaa  17,  leSB. 
Itknr.Stmrmm. 

DtpulyAs*itlaiitSt€TBbayofa»  Tnamuy. 
IFR  Doc  9e-18S4S  FUad  7-i»-9a:  a:45  ami 


MTEHNATIONAI.  TRADE 


19  CFII  Rwit  201  and  a07 

Amandmanti  to  Rulaa  of  PraeOoa  and 
Piuoadufv 

AOBKY:  UnitBd  States  btamational 
Trade  Commission. 
ACnOH:  final  rulomaldng. 

tUMMARV:  The  United  Sutee 
Intenutianal  Trade  Commiaeion  (the 
Connniaaion)  hereby  amende  its  Rules  of 
Practice  and  Procedure  concerning 
antidumping  and  countervailing  duty 
investigations  and  reviews  in  19  CFR 
parts  201  and  207.  The  amendments 
nave  two  purposes.  First,  they  coofotm 
the  Commission's  rules,  on  a  penaanent 
basis,  to  tlie  lequirements  of  the 
Uruguay  Round  Agreements  Act 
(URAA).  Second,  the  amendments  will 
improve  the  eSectiveQess  and  efficiency 
of  the  Commission's  procedures  in 
conducting  antidumping  and 
countervailing  duty  investigatians  and 
reviews. 

OATIS:  In  acconlanoe  with  the  30-day 
advance  publicatianiequirement 
imposed  by  5  U.S.C.  553(d),  the 


aSactiva  data  of  theee  lulea  is  August 
31,  lOOe.i 

KM  nmnCR  WFOMMIKM  OONTACT: 
Marc  A.  Batnitein.  OOce  of  Genasal 
Counsel.  United  States  Intamatiana] 
Trade  Oimmiaaion.  telephone  202-205- 
3087.  Heaiing-hnpalred  individuals  are 
adviaed  that  infannation  on  this  mattor 
can  be  obtained  by  contacting  the 
Conuniasian's  TDO  tenninal  oo  202- 
205-1810. 


Backgroand 

The  URAA  was  enacted  on  December 
8, 1994.  H  contains  provisions  which, 
inter  aha,  amend  Title  VH  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act)  (10 
U.S.C.  1671  et  seq.)  concerning 
antidumping  and  countervailing  duty 
investigations  and  reviews.  Enactment 
of  the  URAA  necaeaitated  that  the 
Commiasica  ammid  its  rules  concerning 
Title  Vn  practice  and  procedure. 

Com  mission  rules  to  implement  new 
legislation  ordinarily  are  promulgated  in 
accordance  %vith  the  rulemaking 
procedures  of  aection  553  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  551  et  aeq.),  which  entails  the 
following  steps:  (1)  Publication  of  a 
notice  of  propoeed  rulemaking;  (2) 
solicitation  of  public  comment  on  the 
propoeed  rules;  (3)  Commisaion  review 


•  CoasnlMkiov  Navijuitf  and  CooniiMtoiMr 
ftxH  diMppfoMd  Ika  lawsBca  of  tlMM  flnsl  nilM. 
Tli^  naMot  igr  dlMppranl  n  HI  faith  la 
Mt»iciDii»iii  00e7-  tai  71-T-II07,  caplM  of 
which  m  milabla  oo  raqwM  torn  Ika  OOico  of 
tho  S«r«aiy.  2OZ-2as-200a 


of  such  comments  prior  to  developing 
final  rules;  and  (4)  publication  of  final 
rules  tUrty  days  prior  to  their  eChcUve 
date.  See  5  U.S.C  553.  That  procedure 
could  not  be  utiliaed  in  this  inrt.tir^ 
because  the  new  legislation  %vas  enacted 
on  December  8, 1994,  and  became 
efiiscUve  on  January  1, 1905.  Because  it 
was  not  possible  to  complete  the  section 
553  rulemaking  prior  to  the  eOKtive 
date  of  the  new  legialaHon.  the 
Commission  adopted  interim  rulee  that 
came  into  effect  at  the  same  time  as  the 
URAA.  These  interim  amendments  to 
part  207  of  the  Cammission's  rules  of 
practice  and  procedure  were  published 
in  the  Federal  Kagiitar  on  January  3, 
1995. 60  FR 18  Qmi.  3, 1995).  The 
Commisaion  edditionally  requested 
comment  on  the  interim  rules. 

Both  as  a  result  of  ooounents  received 
in  response  to  the  notice  of  interim 
rulemaking  and  as  a  result  of  the 
Commission's  own  independent 
examination  of  its  procedures  in 
antidumping  and  countervailing  duty 
investigations  and  reviews,  the 
Commisaion  decided  to  propoee 
permanent  changes  to  its  part  201  and 
207  rulea.  The  Commiaeion  published  a 
Notice  of  Proposed  Rulemaking  (NOTR) 
in  the  Federal  Regiatar  on  October  3. 
1995.  60  FR  51748  (Oct  3, 1995).  hi  the 
NOPR,  the  Commisaion  proposed  to 
issue  as  final  rules  all  but  one  of  the 
interim  rules  that  were  published  in  the 
January  3, 1995,  FsdarJ  XagiatBr  notice; 
it  further  proposed  dhanges  to  several  of 
these  rules,  lie  Commission  also 
proposed  amendments  to  several  nilea 


Ftdanl 
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that  were  not  the  (ubiact  of  the  interim 
rulemaking  procedure.  Some  of  these 
changes  were  intended  to  implament 
the  new  requirem«its  of  the  URAA, 
while  others  were  intended  to  improve 
generally  the  efficiency  and 
efllBctiveness  of  the  Commission's 
investigative  process.  The  Commission 
also  described  in  its  NOm  several 
changes  to  internal  agency  procedures 
which  did  not  require  rulemaking  to 
implament.  The  Commission 
additionally  requested  comment  on  the 
proposed  rules. 

Comments  on  ti>e  propoeed  rules  virere 
submitted  by  Rep.  Phil  English  of  the 
U.S.  House  of  Representatives,  the 
American  Iron  and  Steel  Institute  (AISI), 
the  American  Yam  Spinners 
Association  (AYSA),  the  Customs  and 
International  Trade  Bar  Association 
(OTBA),  the  Korean  Foreign  Trade 
Association  (KFTA),  the  Lawyers' 
Committee  of  the  Fair  Trade  Forum 
(Fair  Trade  Forum),  and  the  Union  of 
Needletnde,  Industrial  and  Textile 
Employees,  AFL-CJO  (UNITE).  The 
following  law  firms  also  filed 
comments:  Aitken  Irvin  Lewin  Berlin 
Vrooman  &  Cohn,  representing  the  Pro 
Trade  Group  (Pro  Trade);  Collier. 
Shannon,  Rill  &  Scott,  representing  15 
clients  (Collier);  ^  Dewey  Ballantine, 
representing  the  Coalition  for  Fair 
Lumber  Imports  (Lumber  Coalition);  a 
joint  submission  by  Dewey  Ballantine 
and  Skadden,  Arps,  Slate,  Meegher  & 
Flom  on  behalf  of  six  produoen  of  Oat- 
rolled  steel  (Flat-Rolled  Steel);' Hale 
and  Dorr,  representing  Micron 
Technology,  Inc.  (Micron);  King  ft 
Spalding,  representing  the  Cement 
AJIiancs  for  Free  Trade  (Cement 
Alliance):  Ober,  Killer,  Grimes  ft 
Shriver,  on  its  ovm  behalf  (Ober); 
Pepper,  Hamilton  ft  Scheetz, 
representing  Gouvernement  du  Quebec 
(Quebec);  Schagrin  Associates, 
representing  Weirton  Steel  Corp.  and 
Committee  on  Pipe  and  Tube  Imports 
(Schagrin);  Stewart  and  Stewart, 
representing  the  Timken  Co.  and  the 
Torrington  Co.  (Stewart):  and  Wiley, 
Rein  ft  Fielding,  representing  four 
domestic  producen  of  carbon  steel  wire 


3  Amarkan  Boakaoping  FadaratUn.  loc; 
Amorioan  Honay  Producan  AMOciation;  Bicyda 
Manutactonra  Aaaociatlon  of  America;  Coalitioo  for 
Fair  Allaatic  Salmon  Ttade:  Coppor  a  Biaia 
FatrlcaUD  Council:  Footwear  Indiutiiao  of 
Afflorioa:  Pnah  Garlic  Producan  Aaaodalioa; 
Laatfaar  Induatrlaa  of  America;  Nacco  MatiriaU 
Handling  (koup.  Inc.:  National  Patta  Aaaodallon: 
Natioiial  Port  Plodocara  Caandl;  Spadsky  Sloal 
bidustTy  of  North  AoMrica:  Spadalty  TtiUng  Group; 
Taooart'  Countervailing  Doty  Coalition;  Vomco 
Corp;  Veraon  IXviaioo  of  AlUad  Ploducu  Coi^ 

'  AK  Siael  Corp.,  Balhlatiiim  Slaal  Corp.,  biland 
SlMl  taiduitAaa.  Inc.  LTV  Staal  Co.,  NatiaMi  Slasl 
Coq>_  and  U.S.  SlasI  Graup.  a  nnil  of  USXCorp. 


rod  (Steel  Wire  Rod).*  The 
Commisaian's  response  to  those 
comments  pertinent  to  the  subjects 
addraaaed  ia  this  rulemaking  notice  is 
provided  below  in  the  section-by- 
section  analysis  of  the  rulemaking 
amendments.  The  Commission  notes 
here  that  it  carefully  considered  the 
comments  it  received  and,  partly  in 
response  to  those  oommenb, 
determined  not  to  adopt  certain 
propoeed  rules  that  were  identified  by 
commentera  as  being  overly 
burdensome.  The  Commission  stresses 
that  it  has  sought  to  revise  the  Title  VII 
investigative  procedure  to  improve  and 
streemtine  data  collection  and  make 
better  use  of  the  limited  time  allotted  by 
the  statute.  The  Commission  appreciates 
the  time  and  effort  taken  by  the 
commenters  to  share  their  experiences 
and  views,  and  believes  that  those 
comments  have  contributed  to  improved 
final  rules. 

The  CommiBsion  has  determined  that 
these  rules  do  not  meet  the  criteria 
described  in  section  3(0  oF  the 
Executive  Order  12866  (58  FR  51735, 
Oct.  4, 1993)  (EO)  and  thus  do  not 
constitute  a  significant  regulatory  action 
for  purposes  of  the  EO.  In  accordance 
with  the  Regulatory  Flexibility  Act  [5 
U.S.C.  601  note),  the  Commission 
hereby  certifies  that  pursuant  to  5  U.S.C 
60S(b)  that  the  rules  set  forth  in  this 
notice  are  not  likely  to  have  a  significant 
impact  on  a  substantial  number  of  small 
business  entities.  Moreover,  the 
Commission  nmintaina  that  the 
Regulatoiy  Flexibility  Act  is 
inapplicable  to  this  rulemaking,  because 
it  is  not  one  for  which  a  NOPR  was 
required  under  5  U.S.C.  5S3(b)  or 
another  statute.  Although  the 
Commission  chose  to  publish  such  a 
notice  on  October  3, 1995,  the  amended 
rules  are  "agency  rules  of  procedure  or 
practice"  and  thus  were  exempt  from 
the  notice  requirement  imposed  by  5 
U.S.C  5S3(b).  Additionally,  these  rules 
do  not  contain  any  new  reporting  or 
recordkeeping  requirements  that  would 
be  subject  to  the  Paperwork  Reduction 
Act  of  1995, 44  U.S.C.  3501  et  seq. 

Overview  of  the  Revised  Rulea 

The  amendments  to  the  part  201  and 
207  regulations  change  Commission 
practice  in  antidumping  and 
coimtervailing  duty  investigations  and 
reviews  in  four  principal  areas.  This 
sectten  will  provide  an  overview  of  the 
most  significant  changes.  A  detailed 
analysis  of  each  change  and  the 
Commission's  responses  to  the 
comments  it  received  to  the  NOPR  are 


'GS  Indiutrlaa.  Inc.  Co-Slaal  Xaritan.  Inc. 
Atlantic  Suol  Co.,  and  ConnacUcul  Slael  Cup. 


provided  in  tlM  aaction-by-ssctiao 
analysis  baknr. 

First,  undar  die  revised  legulatioa*. 
the  Commiaeion  will  conduct  a  dn^. 
continuous  antidumping  or 
countervailing  duty  invaatigatian,  In 
contrast  to  the  dieovte  preliminary  and 
final  investigations  it  currently 
conducts.  The  puipoee  of  this  change, 
and  certain  related  changes  diacuaaed 
below,  is  to  streamline  the  investigative 
procedure.  The  Commissian  will 
continue  to  reach  aeperate  preliminary 
and  final  determinations,  as  requtied  by 
statute.  The  portion  of  the  invaMlgation 
preceding  issuance  of  the  preliminary 
determination  will  be  called  the 
preliminary  phase  of  the  investigation. 
Under  new  §  207.18,  when  the 
Commission  publishes  notice  of  an 
affirmative  preliminary  determination, 
it  will  eiuotmce  commencement  of  the 
final  phase  of  the  investigation.  (In  the 
event  of  a  preliminary  negative 
determination  or  a  prelin^nary 
determination  of  negligible  imports,  the 
investigation  is  terminated.)  Pursuant  to 
new  S  201.11(a)(2],  parties  that  entered 
appearances  in  the  preliminary  phase  of 
the  investigation  will  not  need  to  enter 
new  appearances  in  the  final  phase. 
However,  under  new  §  201.11(aK3) 
parties  that  did  not  appear  in  the 
preliminary  phase  of  the  investigation 
may  enter  an  appearance  in  the  final 
phase  at  any  time  up  until  21  days 
before  the  scheduled  hearing  date. 

Commission  staff  will  prepare  and 
cirtiulate  to  the  parties  draft 
questionnaires  for  the  final  phase 
investigation  between  the  time  the 
Commission  issues  its  preliminary 
determination  and  the  time  the 
Department  of  Commerce  (Commerce) 
issues  its  preliminary  detennination. 
The  revised  rules,  unlike  the  proposed 
rules,  do  not  specify  a  particular  date  on 
which  the  draft  questionnaires  will  be 
circulated  to  the  parties,  leeving  that  to 
the  discretion  of  the  Commission's 
Director  of  Operations.  Parties' 
comments  on  draft  questionnaires,  if 
any,  will  have  to  be  filed  with  the 
Secretary  (instead  of  being  submitted  to 
the  Commission's  Office  of 
Investigations)  and  served  on  the  other 
parties  to  the  investigation. 

llie  Commission  has  determined  not 
to  implement  its  proposals  for  filing  of 
issues  briefe  and  conducting  an  issues 
conference  between  the  time  it  issues  its 
preliminary  determination  and 
Commerce  issues  its  preliminary 
determination.  The  Commission 
strongly  encourages  parties  to  use  the 
opportunity  for  filing  comments  on  drait 
quaatioimaires  to  idraitify  issues  they 
believe  warrant  data  collection.  The 
eerlier  that  such  issues  are  identified  in 
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the  ooun*  <rf  tin  invastigttion,  the 
bMar  aU*  tfaa  CommiaioB  will  b*  to 
take  Kidb  lamu*  bilfy  into  accoiiiiL 
Beoiiw  tlm*  will  b*  ao  iMiN*  briaC  tlw 
CoauniMiaa  hia  abo  datanniaed  Dot  ts 
implamaat  iu  piopoial  to  impoM  paga 
Unitaoa  piahaariiig  fariab, 
ifComiaarea  iaauaaa  pralimiiiaiy 

Commlaiian  wiUpobliab  ia  tlia  Eadaral 
lagialar  a  Notioa  of  SchaduUi*  ior  tfaa 
Boal  phaaa  inva^ation  punuant  to 
nsw  $  207  JEKa).  "nia  Notioa  of 
SdwduKng  will  ooDtaia  tfaa  aama 
inJonnatlaa  (e.g.,  tfaa  data  of  tfaa 
haaring.  daadliaea  Cor  Uing  fariab)  that 
tfaa  Comaiiaaian  fumiafaeg  in  tfaa  ootioe 
of  inatitution  of  final  investigatioa  tfaat 
it  ciurantly  pobliibos  in  tfaa  Fudaial 


taaialar. 

"niaaac 


I  aaoond  principal  ana  of  cfaanga 
peitBina  to  lagulations  cxmoeraing  tfaa 
filing  of  paUtloaa.  The  Commiiaian  has 
amandad  S  207.10  to  raquira  patitloaan 
to  Sana  confidantial  vanionc  of  tfaa 
petititm  man  promptly  on  inlanalad 
paitias  wfaoae  applications  to  enter  an 
adminiatntlve  protective  order  CAPO) 
have  been  approved.  The  Conuniaaion 
has  alao  amended  $207.11  torequin 
that  patitionars  include  in  the  padtion. 
to  tfaa  extant  reasonably  availaola  to  the 
patitionar  (1)  Identification  of  tfae 
proposed  domestic  like  product(s);  (2)  a 
iistiag  of  all  U.S.  producers  of  each 
prapoaed  domestic  like  product, 
inchiding  street  addresses,  phone 
numbers,  and  contact  persons  for  each 
praducar;  (3)  a  listing  of  all  VS. 
importers  of  tfaa  sot^Kt  maichandise, 
including  atreet  addroaaea  and 
telephone  numbers:  (4)  identification  of 
each  product  on  which  the  petitioner 
requests  the  Conuniaaian  to  seek  pricing 
infannatian  in  its  questionnaiiaa;  and 
(S)  information  concerning  sahs  and 
revanues  lost  by  each  petitioning  firm. 
Tfae  Commission  has  determinea  not  to 
adopt  other  proposals  made  in  the 
NOPR  that  would  have  required  that 
petitions  include  several  additional 
typm  of  information. 

The  third  principal  area  of  change 
pertains  to  final  comments  submitted  in 
final  phase  investigations.  Under  new 
S  207.30,  the  maximum  length  of  such 
comments  has  been  increased  from  10 
pages  to  IS  pages.  Additionally,  the 
amended  rule  eliminates  the  proviaion 
stating  that  the  Commission  will 
disregard  comments  addressing 
infatmatioD  disclosed  prior  to  the  filing 
of  postbearing  brieb. 

The  fourth  principal  area  of  change 
partaiiu  to  tnatment  of  business 
proprietary  information  (BFI).  Section 
201.6  has  been  amended  expressly  to 
permit  parties  and  the  Commission  to 
provide  in  public  submisalons  in  certain 


dnaimstances  nonquantilative 
diaradariaaCiaDs  of  quantitative  BPI. 
Proviaioas  in  $$201.6  and  207.7 
caooaoiiiii  tiaatmant  of  sn  not  aub^ 
to  diadoaun  nndar  APO  faava  baao 
amandad. 

Sactto«fcySac«oaABalyi<aaftha 
Kaaiaadlalaa 

SactionXlM 

The  Caomiaaiaa  lias  made  tfaree 
principal  cfaanges  to  S  201.6.  The  first 
concaraaaoonumerical  charadaiixadon 
of  oartaln  BPL  Tfaa  sacond  coocams 
proviaiau  gowning  the  filing  of  BPI 
not  sabjact  to  disclosure  under  APO. 
The  third  OGOcems  appeals  from 
approval  by  the  Sacratary  of  requests  for 
confidential  treatment  of  subndaalans  to 
tfae  Commiasion. 

Afonnumericof  Characlerization  of 
Numerical  BPI.  The  Commission  is 
smanding  S201.B(a)  to  allow  parties  and 
tfae  Commission  publicly  to  use  non- 
quantitative  characterizations  to  discuss 
confidantial  statistics  unless  the 
submitter  of  oT^ftfi^^^rwfi^^  informatian 
provides  good  cause  for  confidential 
treatment  of  such  charactenzationa. 
This  tavlsion  would  apply  only  to 
confidantial  business  information  (CBI) 
and  BPI  submitted  in  Dumerical  form: 
textual  CBI  and  BPI  could  not  be 
disclosed  in  sny  ham. 

The  amendment  to  %  201.6(a)  is 
unchanged  from  thai  proposed  in  the 
NOPR,  except  for  the  addition  of  a 
panmtfaatical  to  subsection  (a)(2).  Nine 
commentan  diacusaed  this  proposal. 
Seven — CTTBA,  Fair  Trade  Forum, 
KFTA.  Quebec.  Schagrin,  Steel  Wire 
Rod,  and  Stewart— stated  that  they 
supported  the  proposal  as  drafted. 
Another  conunantar.  Collier,  alao 
expresaad  support  for  the  propoaal,  but 
indicated  tfaat  tfae  Conuniaaion  should 
clarify  the  regulation  to  indicate 
precisely  what  the  term  "nonnumerical 
characterizations"  means,  and  to 
describe  what,  if  any,  "noimuroerical 
charactwizations"  may  be  mads  other 
than  those  pertaining  to  trends.  The 
final  commeoter.  Cement  Alliance, 
opposed  the  proposal  on  the  grounds 
that  it  would  not  provide  adequate 
protecticD  fix  BPI  submitted  by  one  or 
two  parties. 

With  laqwct  to  Cement  AlUance's 
position,  the  Commission  notes  that 
under  tfae  rule  a  submittar  will  be  able 
to  claim  confidoitial  treatment  for  good 
cause  shown  for  nonnumeriial 
characterizations,  such  as  trend  data,  of 
numerical  BPL  If  such  a  claim  is  made, 
the  inibimatioo  must  be  treated  as 
confidential  until  or  unless  the 
Secretary  rejarts  tfae  claim  of 
confidentiality.  Thaae  proviaiooa  afaoul^' 


provide  adequate  protection  for  CBI  and 
BPL 

The  Commiaaian  also  wishes  to 
provide,  in  tfaia  pnamble,  aavanl 
examptaa  of  how  tfaa  lagulatian  is 
intandad  to  opeiata.  As  tha  ragulatian 
atataa,  dlscuiajtm  of  tnoda  is  a 
pamriaaifala  "nonnumerical 
cfaatactarixatico."  Thatafoie,  if 
quantilativa  inlonnation  such  as  the 
quantibr  of  dntimstir  industry  shipments 
would  be  confidantial,  a  party  or  tfae 
Commission  may  state  In  a  public, 
document  wfaatfaer  tfae  quantity  of 
ahipmants  rose  or  declined  bmn  coa 
year  to  the  next  However,  tfae  public 
document  may  not  provide  infomatloo 
as  to  the  degree  or  the  absolute  level  of 
the  decline  or  the  inoaaae. 
Consequently,  while  under  new 
S  201.6(a)  a  public  eubmission  may  state 
that  "shipments  rose  from  1995  to 
1996,"  the  submission  should  not  state 
that  "shipmenta  incmaaad  by  30  pertxnt 
from  1905  to  1996"  or  tfaat  "shipmenta 
incraasad  sharply  from  1995  to  1996." 
There  are  also  limited  dnnunstances 
where  discussion  of  information  other 
than  trmda  would  be  a  permissible 
"nonnumerical  characterization."  Thus, 
a  public  submission  may  state  whether 
or  not  an  industry  was  profitable  or 
unprofitable  in  a  given  year,  but  should 
avoid  charactarixing  the  degree  of 
industry  profitability. 

Although  the  Commission  hopes  the 
examples  above  will  provide  guidance 
to  parties,  it  acknowledges  that  it  cannot 
generically  address  how  the  amended 
regulation  will  apply  to  every 
conceivable  foct  pettem.  The 
Commission  advises  parties  that  are 
unsure  whether  $  201.6(a)  permita  a 
specific  public  disclosure  of  a 
"nonnumerical  characterizatian"  not  to 
make  the  diadosure,  because  counsel 
who  make  a  diaclosure  that  is  not 
permitted  by  the  regulation  could  be 
liable  for  breach  of  the  APO.  Of  course, 
parties  also  may  seek  the  advice  of  the 
investigator  or  the  Secretary;^ 

In  the  preamble  to  tha  hiwR,  tfae 
Commission  requested  comment 
concerning  the  practical  afliscta  of  tfae 
amendment  to  $  201.6(a)  in 
drcumstances  wfaare  some  but  not  all 
firms  request  tfaat  noonumatical 
cfaaractatizations  of  their  numerical  BPI 
or  CBI  not  bepennitted  In  public 
documenu.  dTBA,  Fair  Trade  Forum, 
C^iefaec  and  Scfaagrin,  the  oHmDanters 
addreasing  this  matter,  slated  the 
Commission  should  in  such  instances 
exercise  its  discretion  to  determine 
whether  the  aggregated  data  should  be 
released.  The  Commission  adopts  this 
suggeMion,  and  will  in  fact  exercise  its 
discretion  on  an  investigationipacific 
■basis  I  much  drcumstancaa. 


BFI  Not  Subject  to  Ditcloeure  under 
APO.  The  second  change  to  $  201.6 
concerns  BPI  not  subject  to  disclosure 
under  APO  putauant  to  777{c)(lKA)  of 
tha  Act  Under  new  $  201.6(a)(2),  such 
inhnnation  ia  now  dafinad  as 
"nondisdoaable  confidential  business 
infonnation." 

The  only  comment  received  with 
respect  to  diis  issue  addressed 
$  201.6(bX3Hiv),  which  concerned  the 
maimar  In  which  documenta  containing 
BPI  not  subiect  to  disclosure  under  APO 
should  be  filed  with  tfaa  Commiasion. 
Slawait  axptesaed  the  oraoem  tfaat 
propoaed  $  201.6(bK3)(iv)(C),  insofiir  as 
it  requires  double  bracketing  of  BPI  not 
subject  to  APO,  su^ests  that  ordinary 
BPI  ahoiUd  not  be  double-bracketed.  It 
noted  that  several  law  firms  routinely 
double  bracket  ordinary  BPI  to  eSisct  its 
redaction  by  word-processing  software. 
The  Commission  believes  that,  although 
Stewart's  concern  is  well-founded,  it  is 
nevertheless  preferable  to  have  an 
uniform  means  for  identifying 
nondisclosable  confidential  business 
informatioo.  Accordingly,  amended 
S201.6(b)(3)(iv)(C)  will  require 
nondisclosable  confidential  businass 
information  to  be  identified  as  such  by 
triple  bracketing.  In  other  respects,  the 
Commission  Is  adopting  the  proposals  it 
made  in  the  NOPR. 

Appeals  from  approval  of  confidential 
treatinenL  The  Commission  is  ■«ti<mf^ing 
S  201.6(f)  to  revise  tha  procedure  for 
filing  and  hanriHng  appeals  from 
approval  by  the  Secretary  of  requests  for 
confidential  treatment  so  as  to 
essentially  parallel  the  pnxsdure  in 
S  201.6(e)  for  appeals  from  denials  of 
such  requests.  Inls  amendment  is 
unchanged  from  tfaat  propoaed  in  tfae 
NOPR  and  was  not  addnnsad  by  any 
commantar. 

Section  20i.ll 

The  Commiasion  has  amended 
$201.11  in  two  respects.  The  first 
amendment  concerns  partidpation  of 
consumer  organizations  and  industrial 
users  in  antidumping  and 
countervailing  duty  investigations  and 
reviews.  The  second  amendment 
concerns  the  filing  of  entries  of 
appearance. 

Contuvaer  Organiiations  and 
Industrial  Users.  The  URAA  added 
S  777(h)  to  the  Act,  which  requires  the 
Commission  to  provide  an  opportunity 
for  industrial  users  of  subject 
merchandise,  and.  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  to  submit 
relevant  information  concerning 
material  injury  by  reason  of  sub)sct 
unpotts.  In  the  NOPR.  the  Commiasion 
propoaed  adding  a  new  $  207.9  to  the 


regulations  to  implement  tfae 
tequiiameni  of  777(h)  that  industrial 
users  and  coosumer  oiganizations  be 
provided  an  oppartunity  to  participate 
in  Commission  ^ntifjiimping  and 
countervailing  duty  investiaatioDS. 

Five  comments  addressed  propoeed 
$  207.9.  Cement  Alliance  and  Micron 
stated  that  the  propoaed  regulation 
should  be  modified  so  that  it  expressly 
indudes  the  statement,  made  in  the 
NOPR  preamble,  that  the  rule  does  not 
accord  interested  party  status  oo 
consumer  organizations  and  industrial 
users.  The  remaining  tfarae  commenters 
requested  that  the  propoaal  be  modified 
to  expand  the  procedural  rights 
accorded  to  consumer  oiganizations  and 
industrial  usots.  Quebec  stated  that  the 
rule  should  accord  these  entities  the 
right  to  partidpate  in  hearings.  Fair 
Trade  Forum  and  Pro  Trade  contended 
that  these  entities  should  be  accorded 
the  ability  to  obtain  information 
pursuant  to  APO. 

Upon  further  consideration  and 
review  of  the  comments,  the 
Commission  has  determined  that 
proposed  §  207.9  is  not  the  most 
efiecUve  way  to  implement  new  section 
777(h).  Accordingly,  the  Commission 
will  not  adopt  proposed  S  207.9. 
Instead,  it  is  adding  a  sentence  to 
$  201.11(a)  expres^y  sUting  that 
industrial  users  and  consumer 
organizations  are  entitied  to  appear  in 
antidumping  and  countervailing  duty 
investigations  and  reviews  as  "parties." 
With  party  status,  such  entities  are 
placed  on  the  public  service  list 
pursuant  to  $  201.11(d],  are  entitled  to 
partidpate  in  hearings  pursuant  to 
S  201.13(cJ  and  in  conferaooes  pursuant 
to  $  207.15,  and  are  entitied  to  make 
written  submissions  pursuant  to 
$  207.15  and  r«iumbeied  $  207.23.  It  is 
the  Commission's  intention  to  publish 
in  its  Federal  Kagistar  notices 
instituting  and  scheduling  antidumping 
and  countervailing  duty  investigations  a 
statement  informing  oonaumer 
organizations  and  industrial  usera  of 
their  right  to  partidpate  as  parties  in  an 
invastigaUon. 

Section  777(h)  does  not,  however, 
confer  "interested  party"  status  on 
Industrial  usera  and  consumer 
organizations.  Unless  such  entities 
qualify  as  interested  parties  under 
section  771(9)  of  the  Act,  they  do  not 
have  the  rights  that  the  Act  and  the 
Commission  regulations  afford  to 
interested  parties.  In  particular,  section 
777(c)  of  the  Act  authorizes  the 
Commission  to  make  BPI  available 
under  APO  only  to  "interested  parties." 
Accordingly,  S  201.11(a)  does  not  accord 
these  additional  righU  to  industrial 
usere  and  consumer  organizations. 


fihtiMa  of  Appearance.  Tha 
Commiasion  is  amanding  $  201.7(1^ 
oancemlng  the  fiUag  of  aotiies  of 
appearance  in  several  rsspeds.  The  first 
sentence  of  the  currant  nde,  which 
governs  the  filing  of  entries  of 
appearance  in  investigations  other  than 
antidumping  and  countervailing  duty 
investigationa,  has  bean  renumbered 
subsection  (b)(1),  and  reviaed  as 
proposed  in  die  NOPR. 

New  S  201.7(b)(2),  whidi  governs  the 
filing  of  entries  of  appearance  during 
tSe  preliminary  pluue  of  antidumping 
and  countervailing  duty  investigations, 
is  adopted  as  prapoaed  in  tfae  NOPR, 
except  far  a  technical  wording  chanaa. 
This  section  states  that  a  party  that  files 
an  entry  of  appearance  during  the 
preliminary  phase  of  the  investigatlaD 
need  not  file  an  additicaial  entry  of 
appearance  during  tha  final  phase  of  the 
investigation.  The  four  commenten  who 
addrssssd  the  proposal  (Collier,  Micron, 
Quebec,  and  Steel  Wire  Rod)  each 
supported  it 

New  S201.7(bH3)  governs  the  filing  of 
entries  of  appearance  during  the  final 
phase  of  antidumping  and 
countervailing  duty  investigations.  It 
makes  several  changes  to  both  ciursnt 
practice  and  the  proposed  S  201.7(b)(4) 
published  in  the  NCMPR.  (The  propoaed 
S  201.7(b)(3)  published  in  the  NOPR  has 
been  deleted  because  it  pertained  to  tfae 
propoaed  issues  brief/issues  conference 
requirement  which  the  Commission  has 
dedded  not  to  adopt.)  Under  the  new 
rule,  parties  that  did  not  file  entries  O^ 
appearance  during  the  preliminary 
phase  of  tfae  investigation  may  file  an 
entry  of  appearance  in  the  final  phase  of 
the  investigation  up  until  21  days  before 
the  hearing  date  listed  in  Federal 
Ragisler  notice  that  the  Commission 
will  publish  pursuant  to  S  207.24(bL 
(Because  the  final  date  for  filing  en^ras 
of  appearance  will  be  determined  by 
reference  to  the  bearing  date  published 
in  the  Federal  Register  Notice  of  Pinal 
Phase  Scheduling,  subsequent 
rescheduling  of  the  bearing  will  not 
serve  to  adjust  the  deadline  for  filing 
entries  of  appearance.) 

Section  201.13 

The  Commission  is  amending 
$  201.13(m)  to  revise  a  croaa-reference  to 
a  regulation  that  has  been  renumbered. 
The  amendment  is  identical  to  that 
proposed  in  the  NOPR. 

Section  207.1 

In  addition  to  issuing  tfae  interim  rule 
in  final  form,  the  Commission  is 
amending  $  207.1  to  eliminate  a 
reference  to  former  section  303  of  tfae 
Act 


37S22 


/  Vol  61.  Wo.  141  /  Monday.  July  22.  1906  /  Rule*  and  Regulations 


Ssction  J07J 

The  CommiasiaD  isiasoing  the 
intanm  rule  in  final  focin. 

Section  207  J 

The  Commiiaion  It  amanding  the  "24- 
bour  rule"  govomins  final  fandkating  of 
an  in  §  207.3(c)  lo  daiify  that  the  ODly 
changaa  that  may  be  maite  in  the  24- 
hour  BPI  vankm  of  documanti  are 
rhingwi  hi  brackstliig  and  deletion  of 
BPL  The  Conmiiaaiaa  raoeived  three 
nrnnmenti  oooceming  the  matter. 

CoUioT  requested  that  the  Commiaaion 
amend  the  24-houT  rule  so  that  it  ia 
ai>plicable  to  all  eubmiiaiona  in 
antidumping  and  oounterraUing  duty 
investigBtiona,  rather  than  thoae 
submitted  punuant  to  on  established 
deedline.  The  Commissioo,  however, 
believea  that  a  submitter  not  lacing  a 
deadline  ahould  have  ample  time  to 
nrview  a  document's  bradteting  before 
flHng  it. 

Stewart  requested  that  the 
Commiaaiao  adopt  some  expedited 
procedural  mecfaanisiD  to  pennit  parties 
to  caned  typographical  sirors  in  brieb, 
so  that »  party  seeking  to  correct  such 
errors  does  not  need  to  submit  a  lequeet 
lo  the  Chairman  to  accept  an  untimely- 
Gled  document.  However,  in  the 
CommiiaiOD's  experience,  the  burden 
impoaed  upm  a  party  seeking  leave  lo 
correct  typographical  errors  imder  the 
current  procedure  has  been  quite  small. 
Stewart's  other  commeat  on  this  section 
(shared  by  KFTA)  requested  that  the 
prapoaed  amendment  be  redrafted  to 
avoid  poaaible  unintended  ambiguities. 
The  point  is  well-taken,  and  the 
Commission  has  accordingly  relocated 
the  paienthetical  clause  "including 
typographical  changes"  in  the  final  rule. 

The  CommiaaiOD  is  also  ftmnnHing 
S  207.3(b)  to  change  cross-reierences  to 
lUuiANoed  regulations. 

Section  207.4 

The  Commission  is  «m«nding 
S  207.4(a)  lo  eliminate  a  reference  to 
section  303  of  the  Act. 

Section  207.7 

The  Commission  is  making  several 
ameDdmenIs  to  the  portions  of  S  207.7 
addressing  BPI  not  subject  to  disclosure 
under  APO.  Sections  Z07.7(a)(l)  and 
207.7(g)  have  been  amended  to  use  the 
term  "nondisclosable  confidential 
busines.s  information"  to  refer  to  such 
material.  Sections  207.7(f)(2)  and 
207.7(g)  are  amended  to  clarify  the 
procedures  for  submitting  such 
information.  Each  of  these  provisions, 
with  the  exception  of  S  207.7(0,  which 
has  been  fiirther  amended  to  use  the 
term  "nondisclosable  confidential 


buainaaa  inloRnatioa,"  follows  the 
piopaaaJa  made  in  tfaa  NOPR. 

Tne  Commiaaion  la  alao  amending 
S§  207.7(a)U)  and  207,7(aX4)  to  rate  to 
the  "ptvUminaiy  phase"  tif  an 
inveatigatlon,  rvilacUng  its  dadaion  to 
■conduct  a  liiigle.  continuoua 
invaatigition  in  anddumping  and 
countarvailingduty  pracaedingi.  In  the 
NOPR.  the  Cpmrniadoo  proposed 
amanding  >  207. 7(aM2)  to  authoriie  the 
fiUng  of  addittonal  applications  for  a 
party  that  has  antared  an  AFO  at  least 
five  days  befors  the  deadline  for  filing 
an  issues  brief  in  an  invaatigstioiL 
Because  the  Commiaaion  has 
determined  not  to  have  partiea  file 
iaauas  briefs  in  investigatioiu,  this 
proposed  amandment  to  $  207.7(a)(2) 
oas  not  been  adopted. 

In  thair  comments,  KFTA  and  Fair 
Trade  Forum  requested  that  the 
Commisaimi  eliininate  altogether  the 
final  santsncs  of  %  207.7(a)(2),  whidb 
establiahas  deadlines  for  the  filing  of 
additional  applicatians  for  a  party  that 
has  entered  an  APO.  KJTA  and  Fair 
Trade  Foium  perceived  no  justification 
for  thia  proviaian.  The 'Commiaaion 
diiapaas,  both  because  it  is  necessary  to 
finaUze  aervice  lists,  and  because  the 
Commission  requires  a  comprehensive 
list  of  all  those  persons  having  access  to 
BPI  in  an  investigation  should  a 
violation  of  APO  occur.  Quebec 
requested  thai  $  207.7(f)  be  amended  to 
require  service  of  BPI  submissions  on 
each  law  firm  representing  a  party  in  an 
investigation  containing  attorneys 
subfecl  to  APO,  but  the  Commission 
twUeves  that  the  costs  of  copying  and 
distributing  BF1  submissions  to  more 
than  one  firm  ahould  be  borne  by  the 
party  deciding  to  retain  tham. 

Section  207.8 

In  its  interim  rulemaking,  the 
Commission  amended  J  207.8  to 
confoim  with  the  URAA.  This  provision 
states  that  the  Commission  may  uae 
"{ads  otherwise  available"  whenever 
any  party  or  any  other  person  fails  to 
respond  adeqiuitely  lo  a  subpoena  or 
refuses  or  ia  unable  to  produce 
information  in  a  timely  marmer  and  in 
the  form  required,  or  otherwise 
signifioandy  impedes  an  investigation. 
In  the  NOPR,  the  Commission  proposed 
issuing  this  rule  in  final  form. 

Pro  Trade,  in  its  comments  to  the 
NOPR,  repeated  a  comment  it  made  to 
the  interim  rulemaking  that  the 
Commission  amend  this  regulation  to 
limit  the  instances  in  which  the 
Commission  would  use  "facts  otherwise 
available."  However,  the  proposed 
regulation  conforms  to  the  statute  as 
drafted,  so  the  Conunisaion  is  not 
modifying  it,  although  it  is  deleting  a 


rettmcn  to  former  section  303  of  Iha 
Act 

Section  207.10 

The  Commission  is  making  several 
technical  changes  to  S  207.10(a).  These 
changss,  which  are  iittmir^}  to  those 
proposed  in  the  N(VR.  cootann  the 
section's  cross-rsiiBrences  to  the 
provisions  of  the  URAA  and  lehr  to  the 
"preliminaiy  phaae  of  the 
investigatiaiL" 

Two  commanteis.  Pro  Trade  and  Pair 
Trade  Forum,  requaatad  that  the 
Commission  smand  its  rsgulations  to 
require  expressly  that  complete  copies 
of  petitions  be  filed  simultaneously  with 
Commerce  and  the  Commission. 
Although  the  Commission  believes  that 
current  law  and  regulations  already 
require  aimidtanaous  filing  of  the 
"complete"  submission  with  Commerce 
and  the  Commission,  it  agrees  with 
these  conunanters  that  the  regulations 
should  expressly  state  this  requirement 
Accordingly,  the  Conunisaion  is 
amending  $  207.10(a)  to  make  clear  that 
the  copy  of  the  petition  filed  with  the 
Conunisaion  ahould  contain  all  exhibits. 
appendices,  attachments,  and  other 
materials  that  are  filed  with  Coirunarce. 

The  Commission  is  also  amending 
$  207.10(b)  concerning  service  of 
antidumping  and  countervailing  duty 
petitions.  In  the  ^K)PR,  the  Commission 
stated  that  trade  practitioners  expressed 
the  cor>cem  that  party  representatives 
whose  APO  applications  have  been 
approved  prior  to  establishment  of  a 
aervice  list  do  not  gain  access  tb  the 
confidential  version  of  the  petition 

auickly  enough.  The  Commission 
lerefore  proposed  amending 
$  207.10(b)  to  obligate  petitioners  to 
serve  the  confidential  version  of  the 
petition  more  rapidly  than  under 
current  practice. 

llie  seven  commenters  who 
addressed  this  proposal  were  uniformly 
supportive  of  the  Commission's  stated 
objective  of  facilitating  more  rapid 
service  of  the  confidential  version  of  the 
petition.  One  commanter,  KFTA, 
supported  the  proposal  as  drafted.  The 
remaining  coirunenters  requested 
modification  of  the  provision  in  the 
proposal  stating  that  service  must  be 
within  "two  calendar  days."  The 
commenters  expressed  divergent  views 
on  whether  requiring  holiday  or 
weekend  service  would  be  appropriate, 
as  the  proposal  would  require  when  a 
notification  of  an  approved  APO 
application  is  sent  out  on  a  Thursday  or 
Friday.  Fair  Trade  Forum  contended 
that  requiring  weekend  service  was 
appropriate,  because  counsel  generally 
work  on  weekends  during  a  preliminary  ' 
Commission  investigatioit  It  requested 
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that  the  nila  be  modified  lo  require 
aSTviCB  within  one  nslandar  day.  it 
fiiitber  niggsated  the  rule  be  modified  to 
require  tnat  aervioe  be  bnr  hand  whan 
petitionan'  attoniay  ami  the  attorney  to 
lie  served  are  both  iocatsd  in 
Washington,  DC  and  by  ovemigiit  mail 
otherwiae.  Fto  Trade  also  agreed  that 
sarvioe  should  be  efflacted  trithin  one 
/7flan<^^^T  (Jay.  The  remaining  four 
commenters  contended  reqiSirlng 
wedtsnd  service  was  not  appropriate. 
CITBA  and  Schagrin  contended  that 
such  a  provision  could  require 
petitioners'  counsel  to  incur  additional 
staffing  coats  and  could  inadvertantly 
encourage  service  by  mail.  They 
requested  thai  the  proposal  be  modified 
to  require  service  vdthin  two  business 
days.  Stewart  also  advocated  such  a 
modification.  Quebec  agreed  that 
requiring  waekeiui  or  holiday  service 
was  not  appropriate,  but  requested  thai 
the  propoaal  be  ammided  to  require 
aervice  within  one  buainass  day. 

After  revievidng  the  cominantB.  the 
Commissian  has  concluded  that  aervice 
ahould  be  made  wdthin  two  calendar 
days.  Although  this  may  require 
weekend  service  in  certain  instances, 
the  Commissioo  does  not  believe  that 
this  is  inappropriate  in  the  context  of 
the  preliminary  phase  of  an 
antidumping  or  ootmtervailing  duty 
inveatigation,  where  counsel  typically 
nvork  ovn  weekends,  llie  Corrunission 
does  not  fael  that  requiring  aervice  by 
hand  is  apprxipriate  given  its  cost, 
thou^  parties  may  make  any  sudi 
arrangements  among  Ihemselvea.  Of 
course,  service  by  hand  remains  an 
option  that  fulfills  the  service 
requirement  if  it  is  accomplished  within 
two  calendar  days. 

The  Commission  haa,  howavar.  made 
several  changes  to  its  proposed 
amendments  to  $  207.10(b).  First, 
section  (b)(l]  has  bean  stibdivided  into 
two  subsections.  Subeection  (b)(1)(A) 
concerns  service  to  parties  whose  AFO 
applications  have  been  approved  before 
the  Secrataty  establishes  a  aervice  list  in 
an  investigation.  The  petitioner  must 
serve  a  confidential  version  of  the 
petition  OD  these  parties  within  two 
calendar  days  of  the  time  the  Secretary 
notifies  it  of  approval  of  an  APO 
application.  lUs  notification  will  be 
made  by  *»«•«!  "'ll»  where  practicable. 

Subsection  (bXlXB)  concerns  aervioe 
on  parties  whose  APO  applications  sre 
approved  at  or  after  the  time  the  service 
list  is  established.  The  petitioner  must 
serve  a  confidential  version  of  the 
petition  on  these  parties  within  two 
r^\mtA»r  days  of  tile  time  the  service  list 
inrhiHing  that  party  is  established. 

Section  207.10(b)(2),  which  is  the 
same  as  that  published  in  the  NOPR. 


saryice  of  public  copies  of  the 
petition.  The  petitioner  must  serve 
public  copies  of  the  petition  to  parties 
on  the  public  sarrioB  list  within  two 
calendar  days  of  the  time  that  aanice 
UalU  established. 

Section  207.10(b)(3)  requires  the 
petitioner  to  file  a  certificate  of  service 
with  the  Commissian  altar  serving  the 
petition. 

Section  207.11 

The  Connnission  is  amending 
§  207.11  concaming  tha  coatant  of 
pedtiona.  The  amended  regulation 
imposes  sevsral  new  requirements.  In 
light  of  the  comments  received,  the 
Commission  decided  lo  adopt 
conajderably  less  extensive  revisions 
thsn  those  proposed  in  the  NOPR. 

The  first  sentence  of  current  S  207.11 
will  be  redesignated  $207.11(a).  It  is 
unchanged  except  for  the  substitution  of 
a  gender-neutral  pronoim  for  a  gender- 
specific  one. 

The  second  sentence  of  current 
§  207.11  will  be  redesignated 
S  2a7.11(bHl).  There  is  in  addition  a 
rrUnor  wording  change. 

New  S  207.ll(b)(2rouUines  specific 
information  that  the  petition  must 
contain.  Subsection  (b)(2)(i)  requires 
identification  of  the  domestic  like 
productfs)  proposed  by  petitioner.  No 
oommenter  objected  to  mis  requirwnent 
when  it  was  proposed  in  the  NOPR 

Subsection  (bH2)(ii)  is  a  modified 
version  of  the  subsection  that  appeered 
in  the  NOPR.  As  adopted  by  the 
Conunissian.  subsection  (b)(2)(ii) 
requires  a  listing  of  all  U.S.  producers 
of  each  proposed  domestic  like  product 
including  a  street  address,  phone 
number,  and  contact  person  for  each 
prt>ducer.  No  conunenter  objected  to 
these  requirements  when  they  were 
proposed  in  the  NOPR  The  Commission 
eliininated  the  requirement  proposed  in 
the  NOPR  that  the  petition  contain  the 
estiipatad  share  of  U.S.  production  fi>r 
each  producer  on  the  grounds  thai  this 
information,  unlike  the  other 
information  that  will  be  reqvdred  under 
subsection  (b)[2)(ii).  is  not  needed  to 
facilitate  distribution  of  producers' 
questioimaires,  and  might  be  overly 
burdensome  to  petitioners,  as  urged  by 
Collier,  Schagrin.  and  Stewart 
Subsection  (b)(2)(iil)  is  also  a  modified 
version  of  the  subsection  that  sppeared 
in  the  NOPR.  As  adopted  by  the 
Commission,  subsection  (b)(2)(Ui) 
requires  a  listing  of  all  U.S.  importers  of 
ths  subject  merchandise,  including 
street  addresses  and  phone  numb»s  for 
each  importer.  Although  one 
conunenter.  Lumber  Coalition,  criticized 
this  requirement  as  exi»ssively 
burdensome,  the  requirement  that  the 


peUttonar  provide  a  listing  of  all 
importers  has  long  been  included  in  the 
Department  of  Corruneroe's  regulations. 
Hie  Conunission's  regulation  goes 
beyond  this  by  alao  requiring  that  the 
petitian  provide  the  phone  numbar  and 
address  of  each  importer.  Having  sndli 
information  in  the  petition  fadlUatas 
Commission  staff's  ability  to  mail 
importers'  questionnaires  promptly  after 
a  petition  is  received.  Because  sudi 
iiuorinatian  can  be  obtained  from  sudi 
widely-available  sources  as  business 
directories  and  nationwide  CD-ROM 
telephone  directories,  the  Commiasiaa 
believee  that  this  requirement  will  not 
impoee  s  substantial  burden  on 
petitioners. 

The  Commission  has  eliminated  boa 
this  subsection  the  requirement 
proposed  in  the  NOPR  that  petitioner 
provide  an  estimated  share  of  U.S. 
imports  for  eadi  importer.  As  Stewart. 
Colliar,  and  Micron  pointed  out,  this 
requirement  might  have  impoaed  an 
exceesive  burden  on  petitionan  and 
could  be  more  readily  genatated  by 
Cranmission  staff  during  the  comae  of 
the  investigation.  Moreover. 
Commission  staff  does  not  need  matfcat 
share  information  to  circulate 
questionnaires  pramptiy.  Subsection 
QiH2)(iv)  is  what  appeared  in  die  NOPR 
as  subeection  (bH2Xv).  This  rsquins 
identification  of  each  product  on  which 
the  petitioner  requests  that  the 
Coimnission  seek  pricing  information  in 
its  questionnaires.  Two  comments 
spedficslly  addressed  this  pravisian. 
KFTA  proposed  that  the  provision  be 
amended  to  require  that  petitiimer 
explain  why  this  products  on  which  it 
requests  pricing  dsta  be  collected  are 
representative.  The  Corrunission 
believes  this  is  imnecessary.  Schagrin 
asserted  that  the  entire  provision  be 
deleted  in  favor  of  the  current  practice 
whereby  Commission  staff  informally 
consults  with  counsel  to  select  products 
on  which  pricing  information  vrill  be 
collected.  Schagrin  is  correct  that 
CtHnmisslon  st^confara  with 
petttioner's  counsel  prior  to  the  filing  of 
the  petition  concerning  selection  of 
products  on  which  pricing  dstanrill  be 
sought  when  petitioner's  counsel  makes 
itseU  available  for  such  coosuhatioos. 
However,  in  some  cases  the  Commissioo 
staff  has  had  lo  wait  until  after  filing  of 
Iha  petition  to  conduct  such 
consultations.  The  new  provision  will 
ensure  that  petitioner  apprises  the 
Conunissirai  of  its  views  on  the 
appropriate  products  no  later  than  the 
time  the  petitian  is  filed.  This  will 
bdlitate  the  Commission  staff's  ability 
to  prepare  and  drtnilate  questionnaires 
pramptiy. 
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Subnciian  (bM2)(v)  is  what  ■ppaarad 
in  the  NOPR  at  subsection  (bXZHvii). 
Thi«  requiiea  listing  ali  sales  or 
nvenuas  kMt  by  each  petitioniiig  fiim 
during  the  tlueeyean  preceding  filing 
of  the  petition.  The  term  "petitiaoiBg 
Brm,"  means  producers  of  the  propoeed 
domestic  like  product(s)  that  are  either 
memban  of  any  patitioning  entity  (such 
a*  a  trade  ■taodatian  or  ad  hoc 
coalitian)  or  are  themselves  petitioners. 
If  a  labor  union  is  the  sole  petitioner. 
this  raquiiement  is  inapplicable. 

The  Commission  received  six 
cnmnaols  speciBcally  addressing  the 
lost  sales  and  revenue  requirement. 
Micron  and  Stewart,  which  opposed  the 
propoeal,  questioned  why  it  was 
necessary  nir  the  Commission  to  require 
that  lost  sales  and  revenue  informaUon 
be  provided  in  the  petition  whan  such 
data  have  traditionaUy  been  sought  in 
the  producer's  questioanaire,  and  would 
continue  to  he  for  non-petitiomng 
domestic  producers.  The  Commissiao 
feels  that  requiring  petitioning  firms  to 
include  lost  salee  and  revenue 
information  in  the  petition  will  improve 
its  ability  to  investigate  these  firms  lost 
sales  and  revenue  information 
immediately  after  filing  of  the  petition, 
insteed  of  having  to  wait  until 
questioanaire  responses  are  received, 
when  staff  is  under  more  severe  time 
pressure  to  analyze  all  the  other 
intemation  it  is  accumulating. 

Scfaagrin  stated  that  the  proposed 
lequiiemsot  should  not  serve  to  estop 
petitioners  from  providing  lost  sales  and 
revenue  information  during  the  course 
of  the  investigation.  Nothing  in  the  rule 
stops  petitianing  firms  bom  providing 
loat  sales  and  revenue  information  after 
fihng  of  the  petition  whan  such 
infonnation  was  not  "reasonably 
available"  to  the  firms  at  the  time  the 
petition  was  filed,  and  the  firms  can 
establish  why  such  information  could 
not  be  included  in  the  petition, 
tiowever,  if  lost  sales  and  revenue 
information  is  "reasonably  available"  to 
the  petitionar  when  the  petition  is  filed, 
it  must  be  included  in  the  petition. 

KFTA,  Lumber  Coalition,  and  Micron 
each  addressed,  the  question  of 
documentation  in  their  comments. 
KFTA.  which  supported  the  proposal, 
requested  that  the  regulation  be 
amended  to  require  petitiraiers  to 
provide  docinnentatioo  corroborating 
loat  sale  and  revenue  allegatirais. 
Although  the  Commisaion  encourages 
patitionen  to  provide  all  available 
documentation  to  support  their  lost 
sales  and  revenue  claims,  it  does  not 
believe  that  a  rsquir«neni  mandating 
petitionan  document  their  claims,  such 
as  the  one  sought  by  KFTA,  is 
appropriate. 


Ijimhwr  Coalition  and  Micron  asserted 
thai  the  requirement  should  be 
eliminated  because  pttxiucers  do  not 
kaap  records  of  sales  i^eis  in  many 
induatrtos.  The  Commission 
acknowledgaa  that  in  some  induatiies 
producan  may  not  retain  records  of 
oSars  to  sell.  In  such  instances, 
however,  lost  salea  and  revenue 
infbrmatiao  will  not  be  "reasonably 
available"  to  the  petitionen  and  the 
petitiimats  need  oalyprovide  a 
certification  to  this  aOsct  pursuant  to 
section  (bX3).  That  oSars  to  sell  may  not 
be  retained  in  some  industries,  however, 
provides  an  insufficient  basis  for 
eliminating  the  requirement  lor 
infonnatiaa  nonnarning  lost  sales  and 
revenue  claims  with  respect  to  all 
industries.  Whan  a  patitioning  firm  does 
have  lost  sales  and  revenue  infonnation. 
it  should  provide  that  information. 

Quebec,  which  otherwise  supported 
the  proposal,  sugnsted  that  the 
Commission  useme  teem  "sales  and 
revenues  claimed  to  have  been  loet"  in 
lieu  of  "sales  and  revenues  lost"  The    " 
Commission  opts  for  the  shorter  phrase 
ss  more  concise. 

The  provisions  that  appeared  in  the 
NOPR  as  subsections  (bnZXiv)  and 
(b)(2)(vi)  would  have  required  a  petition 
to  include:  (1]  A  table  providing  data 
pertinent  to  the  condition  of  the 

P;>osed  domestic  industry;  and  (2)  a 
ng  of  eadi  petitioning  firm's  ten 
largest  customers  lor  each  proposed 
domestic  like  product. 

The  Commission  received  a  variety  of 
comments  oo  these  proposals.  KFTA 
and  Quebec  expressed  general  support. 
Twelve  commenters  obiectad  to  tnese 
proposals  on  the  grounds  that  (1)  they 
were  not  required  by  the  URAA:  (2)  they 
misperceiveKl  the  Commission's  role  in 
conducting  antidumping  and 
coimtervaillng  duty  investigations,  and 
improperly  shifted  the  onus  of 
conducting  the  investigation  to 
petitioners;  (3)  they  would  Impose  an 
undue  burden  on  petitioners;  (4)  they 
were  vague;  and  (5)  the  additional 
information  the  Cranmission  would 
receive  would  not  reduce  its 
investigative  woiUoad.  Two 
commenters.  Pro  Trade  and  Fair  Trade 
Forum,  requested  that  $  207.11  be 
amended  more  closely  to  track 
provisions  of  the  World  Trade 
Organization  (WTO)  Agieements  oo 
Antidumping  and  Countervailing 
Measures. 

After  consideistian  of  the  comments, 
the  Commissi(B  has  concluded  that  the 
benefit  it  would  obtain  from  the 
additional 'information  it  would  receive 
pursuant  to  propoaad  subsections 
Cb)(2)(iv)  and  (b)(2)(vi)  is  outweighed  by 
the  burden  that  petitioners  would  bee 


in  providing  this  information.  The 
Commission  further  acknowledges  that 
some  of  the  types  of  information  that 
wrould  have  been  required  by  the 
proposed  provlsioos,  such  aa  financial 
infonnation  concerning  non-peUtionlng 
domestic  producers,  may  not  be 
obtainable  by  petitioning  firms  from 
their  own  files  or  readily  accessible 
public  sources.  Acconlingly,  the 
Commission  has  determined  not  to 
adopt  subsections  (b)(2Kiv)  and 
(b)(2)(vi)  proposed  in  the  NOPR.  By 
contrast,  for  those  new  petition 
requirements  that  have  Men  adopted, 
the  Commission  has  foimd,  as  explained 
above,  that  the  benefits  to  the 
Commission's  invaatigative  process  will 
outweigh  the  generally  modest 
additional  burdens  that  petitioners  will 
assiune  in  satisfying  the  requirements. 

Additionally,  the  Conuniaaion  does 
not  agree  writh  Pro  Tndt  and  Fair  Trade 
Forum  that  amendments  to  its 
regulations  concerning  the  cantanls  of 
petitions  are  required  to  satisfy  United 
States  obligations  under  the  WTO 
Agreements.  The  amendments  proposed 
and  adopted  by  the  Commission  were 
made  for  the  purpose  of  increasing  the 
efficiency  of  Commission  investigations, 
and  not  on  the  belief  amendments  were 
required  to  bring  Commission 
regulations  in  conformance  with  either 
the  URAA  or  the  WTO  Agreements. 

New  section  (b)(3)  requires  that  each 
petition  contain  a  certification  that  each 
item  of  information  specified  in  section 
(b)(2)  that  the  petitioner  does  not 
provide  was  not  reasonably  available  to 
it  This  section  is  unchanged  from  the 
one  propoeed  in  the  NOPR.  (Sillier,  Flat- 
Rolled  Steel,  Steel  Wire  Rod,  Stewart 
and  UNTTE  commented  that  the 
"reasonably  available"  standard 
provides  inadequate  guidance  to 
petitioners  concerning  what  eSbrts  they 
must  make  to  obtain  information.  These 
commenters'  remarks  focus  on  ptt>posed 
provisions  in  section  (bK2)  that  ar^iably 
required  petitioners  to  provide  in  the 
petition  certain  types  of  information 
that  were  neither  publicly  available  nor 
In  the  poasonsion  of  the  petitioning 
firms  meinselves.  The  Commission  has 
eliminated  these  provisions  from  the 
final  rules  and  believes  that  the 
"reasonably  available"  standard,  which 
has  existed  for  many  years  in  the  Act, 
provides  sufficient  guidance  to 
petitioners  concerning  the  efforts  they 
must  imdertake  to  provide  the  types  of 
infonnation  the  Commission  will 
require  in  petitions.  Nonetheless,  the 
Commission  wishes  to  assure 
prospective  petiUonert  that  whether 
cett^  information  is  "reasonably 
available"  will  depend  on  the  fiicta  in 
each  case,  including  who  the  petitioner 
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is  and  the  petitiaBsr's  taaources.  It  is  not 
the  Cammisaian't  inlantiao  to  lequira 
petitionan  to  expand  significant 
leaouroes  collecting  infomatian  called 
far  in  theae  new  raquirements.  For 
purpoaea  of  mealing  the  petition 
re(]uirements,  infaimation  will  be 
considered  to  be  "reasonably  available" 
if  it  is  readily  acoessible  bom  public 
aouTcea  or  is  maintained  in  the  regular 
course  of  business  by  petitioner.  Thus, 
for  example,  where  tiie  petitioner  is  a 
trade  association  comprised  of  domestic 
producers  of  the  propoeed  domestic  like 
product,  the  asaodaUim  likely 
»n«int«in«  records  that  identify  those 
producen.  Such  information  would  be 
lequiied  in  the  petition.  Where, 
hourever,  the  petitioner  is  a  labor  imion, 
detailed  information  concerning  the 
location  of  some  domestic  producers  or 
their  loct  sales  and  revenues  very  likely 
might  not  be  "reasonably  available"  to 
the  union,  and  therefore  would  not  have 
to  be  provided!  Finally,  a  petitioner 
would  not  be  expected  to  contact 
domestic  producers  or  importers  to 
collect  the  information  set  forth  in  the 
requirements. 

New  section  (b)(4)  is  the  final 
sentence  of  current  S  207.11.  This  has 
not  been  changed  from  the  current  rules. 

Pro  Trade  requested  that  the 
Commission  amend  its  regulations 
concerning  petitions  to  include  an 
express  provision  requiring  that  the 
Commission  transmit  all  information  it 
has  received  pertinent  to  the  question  of 
standing  to  Commerce  before  Commerce 
determines  whether  to  initiate  an 
investigation.  The  Commission  is 
currently  providing  to  Commerce,  at  its 
request,  limited  information  pertinent  to 
Commerce's  standing  determination. 

Section  207.12 

The  Commission  is  amending 
§  207.12  to  reflect  the  concept  that  the 
Commission  will  be  conducting  a  single, 
continuous  investigation  in 
antidumping  and  coimtervaillng  duty 
proceedings,  as  opposed  to  disaele 
"preliminary"  and  "final" 
investigations.  Each  of  the  tan 
oonunenters  that  addressed  the  matter 
supported  the  Commission's  proposal 
that  it  conduct  a  single,  continuous 
investigation.  The  Commission  will 
continue  to  render  discrete  preliminary 
and  final  determinations  in  its 
investigation,  as  required  by  the  Act 

The  amendments  to  $207.12,  which 
are  identical  to  those  proposed  in  the 
NOPR,  state  that  the  Commission  will 
commence  the  preliminary  phase  of  an 
investigation  when  it  receives  a  petition 
for  imposition  of  antidumping  or 
countervailing  duties.  Additionally,  a 


reference  to  fomiar  section  303  of  the 
Act  has  bean  eliminated. 

Section  207.13 

The  <>inT"^'"n""  is  amending 
S  207.13  has  been  amended  to 
incorporate  the  pfaiaae  "preliminary 
phase  of  an  investigation."  Except  tar 
the  substitution  of  a  gender-neutral 
noun  for  a  gender-specific  pronoun,  the 
amendmmt  is  identical  to  that  propoaad 
in  the  NOPR. 

Section  207.14 

The  Commission  is  amending 
$  207.14  to  eliminate  references  to 
former  section  303  of  the  Act. 
Additionally,  the  last  sentence  of  the 
section  has  been  amended  to  eliminate 
a  gender-spedfic  pronoun. 

Section  207.18 

The  Commission  is  amending 
$207.18  to  reflect  the  single,  continuous 
investigation  concept  The  amendments 
to  $  207.18  are  identical  to  those 
proposed  in  the  NOPR. 

The  amended  provision  provides  that 
when  the  Commission  makes  an 
affirmative  preliminary  detennination, 
the  Federal  Kegisler  notice  of  that 
determination  will  further  aimounce 
commencement  of  the  final  phase  of  the 
investigation.  Section  207.18  has  also 
been  amended  to  reflect  that,  under  the 
URAA,  the  Commission's  preliminary 
determination  may  be  that  imports  are 
negligible.  Additionally,  the  final  two 
sentences  of  currant  $  207.18  have  been 
relocated  to  new  $  207.21. 

Section  207.20 

Section  207.20  is  a  new  provision 
concerning  investigative  activity  in 
which  the  Commission  will  engage 
between  the  time  of  its  preliminaiy 
determination  and  the  time  of  the 
Commerce  preliminary  determination. 
(Current  $5  207.20  through  207.29  have 
been  renumbered  §§  207.21  through 
207.30.)  New  §  207.20(a)  states  that,  if 
the  Commission  has  reached  an 
affirmative  preliminary  determination 
in  an  antidumping  or  countervailing 
duty  investigation,  the  Commission's 
Director  of  Operations  will  continue 
investigative  activities  pending  notice 
by  Commerce  of  its  preliminary 
determination.  Because,  as  discussed 
below,  the  Commission  will  not  be 
receiving  an  issues  brief  or  conducting 
an  issues  conference,  there  will  be  no 
need  for  the  Conunission  to  publish  a 
schedule  of  investigative  activities  at  the 
time  it  commences  its  final  phase 
investigation.  Consequently,  the 
requirement  that  such  a  schedule  be 
published  included  in  S  207.20(a)  as  it 


was  propoaad  in  the  NOPR  has  baaa 
deleted  nam  the  Bnal  rule. 

New  S  207.20(b)  sMaa  that  % 
Diredor  shall  diculate  diaft 
queationnaiias  far  the  final  phaae 
investigation  to  the  paitiaa  to  the 
invaatigation  and  that  any  party  thai 
daairaa  to  oomment  on  tlw  draft 
quastioiwairBS  shall  submit  commants 
in  writing  to  the  Commission  within  a 
time  spedfied  by  the  Director.  This 
fannalizes  the  current  practice  under 
which  Commission  staff  circulates  draft 
questionnaires  for  the  final  investlgaUon 
to  parties  for  comment  Under  new 
$  207.20(b),  however,  parties'  comments 
must  be  filed  with  the  Commission 
rather  than  submitted  to  the  Office  of 
Investigations;  consaquentiy,  comments 
must  be  filed  with  the  Sectetaiy 
pursuant  to  section  $  201.8  and  be 
served  on  all  parties  on  the  service  UaL 
The  purpose  of  this  change  is  to 
increase  the  transparency  of  the 
invaatigation. 

In  the  NOPR.  the  Commission 
proposed  to  amend  $  207.20(b)  to 
require  that  the  Director  of  Operations 
circulate  to  the  parties  draft 
questioimaiies  for  the  final  phase 
investigatioD  no  later  than  14  days  after 
the  Commission  transmits  to  Commerce 
its  facts  and  concltisions  on  which  the 
Commission's  preliminary 
determination  is  based.  Although  the 
commenters  who  addressed  the  issue 
uniformly  supported  the  concept  of 
distributing  draft  questionnaires  before 
Commerce  issues  its  preliminaiy 
detennination,  they  expressed  disparate 
views  on  when  the  drafts  should  be 
circulated  and  whether  the  Commission 
should  formalize  the  comment  process. 
KFTA  proposed  that  Commission  staff 
be  provided  at  least  40  days  after 
transmittal  of  the  preliminary  phase 
investigation  opinion  to  draft  final 
phase  questionnaires;  Flat-Rolled  Steel 
suggested  that  the  questioiuuires  be 
drctilated  six  weeks  before  the 
Commerce  preliminary  determination. 
QTBA,  Collier,  and  Schagrin  supported 
retaining  cxirrent  practice  with  respect 
to  questioimaire  comments.  By  contrast. 
Fair  Trade  Forum,  Pro  Trade,  and 
Stewart  advocated  that  the  Commission 
adopt  more  fonnalized  procedures  for 
the  comment  process,  but  opposed  any 
provision  precluding  parties  from 
subsequently  making  data  collection 
requests  not  asserted  in  their  comments 
on  the  questionnaires. 

The  Commission  has  decided  not  to 
issue  a  regulation  specifying  the  time  at 
which  draft  final  phase  questionnaires 
will  be  circulated  to  the  parties.  It  has 
concluded  thai  the  scheduling  of 
circulation  of  draft  questionnaires  is 
best  handled  as  an  internal  matter  oo  an 
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liimiilluBlliiii  lij  liiiimHialliMi  baiii.  Tha 
CommiMioa  doM  mtidpat*,  howvver, 
that  dnft  quartioaiiaJTsa  wlU  be 
dtcabtad  Mvaral  wads  bafare  tba 
Ciaiiinanja  pwHailnary  datormlnation 
and  that  {witiai  will  be  aflbrdad 
adequata  Ume  for  cominant 

Tfie  CommlMlon  fiirthar  believea  that 
tha  man  fonnalized  oammant 
pncadima  that  an  contemplalad  by 
S  207.20(b)  mrill  improva  tha 
inveati{|ativa  procan  by  anauiing  that 
commant  procaduna  an  the  nma  for 
each  invaitigatiiio  and  that  aach  paity'i 
oommenti  oo  tha  quaatiannaina  ara 
aaan  by  the  Commiaaian  and  by  all  other 
paitiaa.  Tha  Coouaiaaian  expacta  that 
tha  paitiei  will  uae  tha  comment 
piooaaa  to  make  data  collection  laquasti 
to  the  Camminian  far  the  final  phan  of 
an  investigation.  At  tha  time  the  draft 
queationnaire  will  be  diculoted,  the 
parties  should  be  able  to  identify  the 
data  they  deain  the  Conuniaaian  to 
ggntnia  during  tha  final  phase  of  the 
inveatigation.  This  is  particularly  true 
with  raapact  to  issues  such  as  domestic 
like  product  and  cunmlation  on  which 
the  parties  typically  will  hava  asserted 
detailed  arguments,  and  will  have 
obtained  conaidarabla  data,  during  dw 
pnliminary  phase  of  the  Investigation. 
Cooaaquently,  parties  should  make  data 
coUaction  requests  in  their 
queationnaire  comments  rather  than 
later  in  the  iovestigation.  It  is  often 
impracticable  to  s^lsfy  new  data 
coUaction  requests  made  during  the 
later  stages  of  a  final  phase 
investigatiOD.  given  the  need  to  collect, 
verify,  and  snalyza  data,  release  data 
undar  APO,  and  reoeive  comments  from 
the  perties  concerning  data  before  the 
record  doees. 

The  Commission  has  not  included  in 
rule  207.20  the  proposals  made  in  the 
NOPR  for  an  issues  brief  and  issues 
conbrencs.  Conunents  concerning  these 
propoeals  were  almost  uniformly 
negative.  One  commenter,  KFTA, 
limited  its  remarks  to  opposing  the 
piopoeed  provision  precluding  a  party 
from  subsequently  raising  issues  not 
asserted  in  the  issues  brief  The 
remaining  14  commenters  to  address  the 
issues  brief  and  issues  oonfarence 
propasal.  rmresenting  both  petitioner 
and  respondent  interests,  opposed  the 
propoeals  outright.  These  commenters 
complained  that  the  proposed  issues 
brief  and  issues  conference  were 
unlikely  either  to  narrow  issues  or 
simplify  the  Commission's  investigation 
but  that  they  would  impoee 
considerable  burdens  on  parties 
appearing  before  the  Commission.  After 
review  of  the  comments,  the 
Commission  agrees  that  the  burdens  that 
tvould  be  imposed  by  the  proposed 


issues  brief  and  iasuaacoofaranoa  likely 
outweigh  die  benefits  thaae  additioDal 
procadmaa  wocdd  caafar  on  tha 
investigative  procaaa.  Moreover,  as 
noted  aarilar,  IdantlficaUon  of  Issues 
and  data  ooUacHoa  needs  may  be 
aooampUahad  thiou^  draft 
qnaatinmialn  onmrnanta.    . 

SecaoB207Jt 

New  S  207.21.  which  latgaly  bdloirs 
currant  $  207.20,  concerns  the  Pfaial 
Pfaaaa  Notice  of  Scheduling  that  tha 
Cnmmisaioo  will  iasoa  uponnnipt  of 
an  affirmative  preliminary         V 
determination  by  Commerce.  Section 
207.21(a)  is  identical  to  current 
§  207.^a),  except  that  lafeiencaa  to 
fbimer  section  303  of  the  Act  have  been 
deleted. 

Section  207.21(b)  states  that  the 
Commisaion  willpubliah  in  the  Federal 
lagialera  Final  Phase  Notice  of 
Scheduling  at  the  time  it  receives  notice 
of  a  Commeioe  affirmative  preliminary 
determination,  or  of  a  Commetoa 
affirmative  final  detaimination  in  an 
inveatigatton  when  the  Commerce 
pnliminary  determinatiea  was  negative. 
The  Pinal  Phase  Notice  of  Scheduling 
will  contain  the  same  information  that 
the  Commission  currently  provides  in 
the  notioea  of  institution  of  final 
invaatigationa  that  it  publishes  in  the 
Fadanl  Xagialar. 
~  Sections  207.21  (c)  and  (d)  carry 
forward  provisions  codified  in  current 
$  207.18.  New  $  207.21(d)  is  the  laat 
sentence  of  $  207.21(c)  as  it  was 
proposed  in  the  NOPR;  there  has  been 
no  change  in  wording. 

Section  207 J3 

New  S  207.23,  concerning  prehearing 
brieb,  contains  several  technical 
amendments  from  current  $  207.22. 
These  amendments  add  a  reference  to 
the  final  phase  Notice  of  Scheduling 
and  delete  a  reference  to  former  section 
303  of  the  Act. 

In  the  NCnPR.  the  Commission 
proposed  amending  %  207.23  to  impose 
a  50-pagB  limit  on  prehearing  brie&.  The 
Commisaion  received  14  comments  on 
this  proposal,  none  of  which  supported 
the  proposal  as  drafted.  All  commentais 
said  a  50-page  limit  was  insufficient. 
Several  commenters  suggested  longer 
page  limits:  several  stated  that  page 
limits  should  be  higher  in  multiple- 
country  investigations  than  in  single- 
country  investigations;  several  said  the 
Commission  should  continue  not  to 
impose  any  page  limits  on  prehearing 
brie&. 

The  Commission's  proposal  to  impoee 
page  limits  on  prehearing  briefs  was 
premised  largely  on  its  belief  that  the 
proposed  issues  brief  would  serve  to 


reduce  the  number  of  aigumants  that 
would  need  to  be  addraaaad  in  the 
pnhearing  brief.  Because  tha 
Cfmimlaaion  baa  datarmined  not  to 

Implaniaat  its  proposal  rnnrnmlng 

iiaues  bileCi,  lunvaver,  it  will  continue 
iti  current  piactioa  of  not  imposing  page 
limit*  on  pnhearing  brieb. 
Neverlhelaaa,  the  Commiaaian 
anoouiagaa  paitiaa  to  keep  their 
pteheqjngbrieb  a*  ooncise  as  possible. 
As  stated  in  the  NOPR.  parties  should 
not  submit  lengthy  attachments  to  biiab 
that  merely  restate  arguments  presented 
in  the  main  briet 

Section  207.^4 

Renumbend  $  207.24  la  identical  to 
currant  $  207.23  except  that  refsrences 
to  former  section  303  of  the  Act  have 
been  deleted,  cross-reierences  to 
renumbered  regulations  have  been 
channd,  and  gander-specific  pronouns 

Although  the  Commission  did  not 
propose  any  substantive  changes  to 
renimibered  $  207.24,  two  commenters 
did  request  substantive  amendments  to 
this  provision.  Stewart  proposed  that 
the  tnird  sentence  of  subsection  (b), 
limiting  presentation  at  the  bearing  to  a 
summary  of  the  information  and 
arguments  presented  in  the  prehearing 
briiaii,  and  information  not  available  at 
the  time  the  prehearing  brief  is  filed,  be 
stricken.  Because  the  (Commission 
believes  that  the  prehearing  brief  should 
be  a  party's  principal  vehicle  for 
asserting  its  arguments,  and  that  the 
hearing  functions  primarily  as  a  means 
for  each  party  to  elabonte  upon  the 
arguments  it  has  previously  asserted  in 
writins,  it  will  retain  this  provision. 

Quebec  requested  that  the  regulation 
be  amended  to  fbrmaliie  the  practice  of 
providing  petitioners  and  respondents 
equal  aggregate  time  allocations  at  the 
hearing.  Although  Quebec's 
characterization  of  Commission  practice 
is  accunte,  the  Commission  does  not 
believe  codification  of  the  practice  in 
the  regulations  is  necessary.  Instead, 
Onnmission  staH  will  continue  to 
apprise  parties  of  this  practice  during 
the  prehearing  conference. 

Sectjoji  207.25 

Renumbered  S  207.25  is  identical  to 
current  §  207.24  except  for  two 
nonsubstantive  changes  in  wording  that 
will  conform  this  regulation  with  others, 
llie  changes  are  identical  to  those 
proposed  in  the  NOPR. 

Section  207  J9 

Renumbered  S  207.29  is  identical  to 
current  $  207.28  except  for  deletion  of  a 
lefarence  to  former  section  303  of  the 
Act  and  a  nnnsiihatanUve  change  in 


wording.  The  changes  are  identical  to 
those  proposed  in  die  NOPR.   - 

Section  207.30 

Renumbered  §  207.30  contains  four 
amendments  to  current  interim  %  207.29. 
The  first  change  increases  from  ten  to  15 
pages  the  maximum  length  of  the  final 
comments  that  parties  may  submit 
pursuant  to  $  207.30(b),  as  the 
Commission  proposed  in  the  NOPR. 

Four  commenters  addressed  the  page 
limits  for  final  comments.  Cement 
Alliance  requested  that  the  15-page 
limit  be  incieasad  by  five  pages  per 
additional  Subject  country  in  multiple- 
country  investigations.  CTTBA  and 
Schagrin  requeued  that  the  page  limit 
be  established  as  15  pages  per  subject 
country.  Quebec  requested  that  the 
Commission  retain  the  flexibility  to 
increase  the  15-page  limit  where 
appropriate. 

'The  Commission  reiterates  that  the 
final  comments  are  very  limited  in 
scope,  and  are  meant  to  enable  the 
parties  to  address  information  released 
to  the  parties  subsequent  to  the  filing  of 
the  posthaaring  brief  Because  the 
C!!ommission  intends  to  release  factual 
information  under  APO  very  promptly 
after  receipt,  it  anticipates  that  the 
parties  will  receive  only  a  limited 
amount  of  information  subsequent  to 
filing  of  the  poethearing  brief,  whether 
an  investigation  involves  <me  or 
multiple  countries,  lie  Commission 
therefore  concludes  that  the  IS-page 
limit  for  fiiul  comments  is  justified. 

The  second  change  is  the  deletion  of 
the  portion  of  the  fourth  sentence  of 
current  S  207.29(b)  stating  that  final 
conunents  that  contain  information 
disclosed  prior  to  the  filing  of  the 
posthearing  brief  will  be  disregarded. 
This  provision  is  being  deleted  because 
it  is  not  statutorily  required.  Moreover, 
the  Commission  believes  that 
ascertaining  precisely  at  what  point  in 
the  investigation  information  discussed 
in  the  comments  was  released  would 
impose  excessive  administrative 
burdens  on  it  and  its  staff. 

The  Commission  nevertheless 
emphasizes  that  the  purpose  of  the  final 
comments  is  to  provide  an  opportunity 
for  parties  to  comment  on  inmnnaUon 
that  they  have  not  previously  had  an 
opportunity  to  discuss.  As  previously 
stated,  the  strict  page  limits  that  are 
being  imposed  on  such  comments  is  a 
reflection  of  the  limited  function  final 
comments  serve.  The  Commission 
strongly  discourages  parties  from  using 
the  final  comments  solely  or  primarily 
as  a  device  to  reiterate  arguments  that 
(hey  have  already  made  in  their 
prehearing  briefs,  hearing  testimony, 
and  posthearing  submissions. 


New  $  207.30(b)  will  state,  aa  does 
current  $  207.29(b),  that  final  comments 
containing  new  factual  infonsation  will 
be  disregarded.  This  teatiiction  is 
required  by  section  782(^  of  the  Act 
Examples  of  "new  bctual  information" 
that  will  not  be  permitted  in  comments 
submitted  pursuant  to  $  207.30(b) 
include  the  following: 

•  New  affidavits. 

•  Press  clippings,  unless  the  press 
clipping  was  submitted  previously  lor 
therecrad. 

•  Information  or  documentation 
concerning  commercial  transactions, 
unless  the  material  was  submitted 
ptevioualy  for  the  record. 

•  Updates  to  charts  or  tables 
previously  included  in  the  record  that 
contain  infbnnation  not  already  in  the 
record. 

By  contrast,  the  following  examples 
illustrate  information  that  would  be 
permitted  in  final  comments  pursuant  to 
§  207.30(b). 

•  Example  1.  A  party  submits  an  efGdavit 
in  connectiOQ  with  its  posthearing  tirief 
providing  new  inibimation.  Another  party 
may  identify  in  its  final  comraents  material 
previously  sutxnittad  into  Um  leconl  which 
rebuts  or  cotrofaorslaa  the  aisartioiu  in  the 
■fBdavlL 

•  Example  2.  New  questioonaire  responses 
are  released  to  tlw  parties  aitar  the 
postl>saringhr<eti  ate  filed.  A  party  may 
include  in  its  final  comments  tatmiar 
material  agpegating  the  data  in  the  newly- 
released  questionnaire  responses  with  daia  in 
previously-releeaed  questiotmaire  responses. 
A  compilation  of  previously-released 
information  is  not  "new  inrormation"  lor 
purposes  of  either  section  782tg)  of  the  Act 
or  $  207.30(b). 

The  third  change  is  the  addition  of  a 
provision  to  new  $  207.30(b)  clarifying 
that  the  "24-hour  itile"  governing  final 
bracketing  of  BPI  pertains  to  conunents 
filed  under  S  207.30.  This  change  is 
identical  to  the  one  proposed  in  the 
NOPR. 

The  fourth  set  of  changes  are 
technical  changes.  These  include 
changing  cross-references  to 
renumbeired  provisions,  and  inserting  a 
reference  to  the  "final  phase"  of  an 
investigation. 

The  Conmiission  has  decided  not  to 
make  several  changes  to  new  rule 
207.30  requested  Iq'  commenters. 
Cement  Alliance,  (Quebec,  and  Steel 
Wire  Rod  requested  that  die 
Commission  include  in  the  regulation  a 
provision  requiring  that  the  Ciommisaion 
release  all  information  a  specific 
number  of  days  before  the  final 
comments  are  due.  As  the  Ckimmission 
stated  in  the  NOPR  in  responding  to 
similar  comments  made  with  respect  to 
the  interim  rulemaking,  the  (Commission 
does  not  beUeve  that  promulgating 


lagolatioos  requiring  relaaae  of  material 
to  pai4aa  at  a  ^tedfic  data  is  oaoaaaaiy 

or  appropriate. 

Camant  Alllanoa.  C3TBA,  and 
Schagrin  asieiMwl  that  the  (Coouaiaaiaii 
sfaooU  lelaaae  aconntnic  and  varianoe 
memoran<u,  as  wall  as  the  staff  report, 
to  partiaa  before  final  >'"■"'■—"'-  an 
due  The  economic  and  variance 
memoranda  are  now  inooiponted  into 
the  staff  report,  the  oonfidwntial  versitHi 
of  which  is  released  to  the  paitiaa 
several  days  before  the  final  comments 
are  due.  Flat-Rolled  Steel  contended 
that  §  207.30  should  be  amended  to 
require  disclosnre  of  methodologiee 
used  in  compiling  and  analyzing 
questionnaire  data,  and  in  accepting  or 
rejecting  lost  sales  or  revenue 
allegations,  (iowever,  section  782(g)  of 
the  Act  reqtiires  only  disclosure  of 
"[ijnfonnaUon  that  is  submitted  on  a 
timely  basis  to  the  *  *  ■  Commission 
during  the  cotuse  of  a  proceeding. 
'  *  "'Itdoesnotreqtiire  the 
Commission  to  disclose  every 
compilation  it  makes,  or  methodology  it 
uses.  The  (Commission  will  continue  to       . 
releaseto  the  parties  in  the  staff  report     ^f 
certain  compilations  or  explanations  of 
methodology  used  to  compile 
information,  and  to  explain  its 
determinations  in  its  written  opinions. 
Accordingly,  the  Commission  has  not 
made  the  amendment  requested  by  Flat- 
Rolled  Steel. 

Section  207.40 

The  (Commission  is  issuing  the 
interim  rule  in  final  form. 

List  of  Subjects 

19  CF7?  Fort  2(71 

Administrative  practice  and 
procedure.  Investigations,  Imports. 

19  CFR  Part  207 

Administrative  practice  and 
prtxxdure.  Antidumping, 
(Countervailing  duties,  Investigations. 

For  the  reasons  slated  in  the 
preamble,  19  (CFR  parts  201  and  207  are 
amended  as  set  forth  below: 

PART  201— (AMENDED] 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Antfaeriiy:  Sac.  335  of  the  Tariff  Act  of 
1930  (19  U.S.C  1335)  and  sac  6(U  of  the 
Trade  Act  of  1974  (19  U.S.C  24«2).  unless 
otlierwise  mted. 

2.  Paragraphs  (a),  (b),  and  (f)  of  §  201.6 
are  revised  to  read  as  follows: 

1201,6   OmManHal  buatnaaa  tntonnaaen, 

(a)  Definitions.  (1)  (Confidential 
business  information  is  information 
which  concerns  or  relates  to  the  trade 
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.  itjrto  of 
woki.  cr  appantiii,  or  lo  Ika 
Hreductton.  aalas.  Bhipmntt*.  puiihaim, 
tnnafcn.  idaaUficatia^A  cuAanian< 
invatmiaa.  or  amomcor  aomoa  of  any 
incnnia.  pnAs,  loana.  oa  wapydituiaa 
of  any  pafaon.  firaL  paxtnanmp, 
Goipacaticn.  or  otliar  MganiTation.  or 
otbar  infannatkn  of  oommeiciaJ  value, 
tlia  diadowm  of  whidi  ii  lOtaty  to  have 
tha  a0»ct  of  aithar  impairing  <ha 
Conuniadon's  ability  to  obtidn  such 
inJonnatiao  as  is  nocainry  to  patfonn 
its  statutofy  functians,  or  earning 
substantial  haim  to  tha  coaBpatitiva 
poaitioo  of  the  panoo,  Bim, 
pailnarahip,  corpcoaUon.  or  othar 
onnixalioo  from  wludt  tha 
innnnatiaa  was  oiilainad,  onlaas  lbs 
Conuttissian  is  raquiiad  by  law  to 
itisrlnae  such  inimmatian.  Tba  tann 
''confidantial  buainaas  in&nnation" 
inchidas  "proprietary  infannatloo" 
within  the  meaning  of  section  777(b)  of 
the  Tariff  Act  of  1030  (19  U.SXl 
1877f(b)).  Nonnumarical 
chaiartarisations  of  numerical 
/<m«<i«ii««l  business  informatioD  (a^., 
discussion  of  trends)  mil  be  treated  as 
coofidantial  business  information  only 
at  the  request  of  the  submitter  for  good 
cause  shown. 

(2)  Nondisclosable  confidential 
business  information  is  privileged 
information,  classified  information,  or 
specific  information  (e.g.,  tnde  saoets) 
irf  a  type  tor  which  there  is  a  clear  and 
compiling  need  to  withhold  from 
diacfosun.  Special  rules  for  the 
handling  of  such  information  are  set  out 
in  $  207.7  of  this  chapter. 

(b)  Procadim  for  submitting  business 
information  in  confidence.  (1)  A  request 
for  confidential  treatment  oif  business 
infbnnation  shall  be  addressed  to  the 
Secretary,  United  Statte  Intainatitnal 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  snd  shall 
indicate  clearly  on  the  envelope  that  it 
is  a  request  for  confidential  treatment. 

(2)  In  the  absence  of  good  cause 
slunvn,  any  request  relating  to  material 
to  be  submitted  during  the  course  of  a 
hearing  shall  be  submitted  at  least  three 
(3T  working  days  prior  to  the 
commencement  of  such  heating. 

(3)  With  each  submission  of,  or  ofiisr 
to  submit,  business  information  which  a 
submitter  desiiea  to  be  tieeted  as 
confidential  business  information, 
under  parasraph  (a)  of  this  section,  the 
submitter  mall  provide  the  following, 
which  may  be  disclosed  to  the  public 

(i)  A  written  descriptiaD  of  the  nature 
of  the  subject  information; 

(ii)  A  iiutificatiaa  for  the  request  for 
its  oonfidaotial  tieetment; 

(iii)  A  certification  in  writing  under 
oath  that  substantially  identical 


informatian  ianot  ovailaUa  to  tha 
public; 
(iv)  A  copy  of  tha  document 

(A)  dearly  marked  on  its  oovar  as  to 
the  pays  on  wfaidi  confidential 
infannBliaa  can  be  bund: 

(B)  With  infcamation  fior  which 
confidential  trsatment  is  requaatad 
dearly  idantifiad  by  maaxu  of  brackets; 
and 

(C)  With  infonnatioa  for  which 
nondisdoasble  confidential  tieatmsnt  is 
reqtiested  deariy  identified  by  meens  of 
triple  brackats  (except  when  submission 
of  such  document  is  withheld  in  accord 
with  paragraph  (bK4)  of  this  section); 
and 

(v)  A  nonconfidantia)  copy  of  the 
documents  ss  raquiiad  by  $  201.8(d). 

(4)  The  submission  of  the  documents 
itemized  in  paragraph  (b)(3)  of  this 
section  will  provide  the  beats  for  rulings 
on  the  oonfidentiaUty  of  submissions, 
including  rulings  on  the  confidentiality 
of  submissions  oflsred  to  the 
Conunission  which  have  not  yet  been 
placed  under  the  poesession,  control,  or 
custody  of  the  Commission.  Tbe 
submitter  has  tbe  option  of  providing 
the  business  informatian  for  which 
confidenttal  treatment  is  sought  at  the 
time  the  documents  itemixed  in 
paragraph  (b)(3)  of  this  section  are 
provided  or  of  withholding  them  until 
a  ruling  on  their  confidentiality  has 
bee&  issued. 


(f)  Appeals  from  approval  of 
confiikntial  treatment  (1)  For  good 
cause  shown,  the  rj^mmi^cinn  may 
grant  an  appeal  from  an  approval  by  the 
Secretary  of  a  request  for  confidential 
treatment  of  a  simmission.  Any  appeal 
filed  shall  be  addrasaed  to  the 
Chairman,  United  States  International 
Trade  Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  shall  show  tiui 
a  copy  thereof  has  been  aarved  upon  the 
submitter,  and  shall  cleerly  indicate  that 
it  is  a  coofideatial  submission  appeal. 
An  appeal  may  be  made  witliin  twenty 
(20)  days  of  the  approval  by  the 
Secretary  of  a  request  for  confidential 
treatment  or  whenever  tha  approval  or 
denial  haanot  been  foithooining  within 
ten  (10)  days  (excepting  Saturtiays, 
Sundays,  and  Fednal  legal  holidays)  of 
the  receipt  of  a  confidential  treatment 
request,  unless  an  extansian  notice  in 
writing  with  the  reasons  therefor  boa 
been  provided  the  person  requesting 
confidential  treatment 

(2)  An  appeal  will  be  decided  within 
tvrenty  (20)  days  of  its  receipt  (excaptiiig 
Saturdays,  Sundays,  and  Federal  legal 
holidays)  unless  an  extension  notice,  in 
writing  with  the  laasoiu  therefor,  baa 


been  provided  the  person  making  the 
appeal. 

3.  Patagnphs  (a)  and  (b)  of  $201.11 
are  leviaed  to  laad  as  {dUowb: 


iati.ii 

apartji 

(a)  IVho  may  appear  as  a  party.  Any 
person  may  apply  to  appear  in  an 
investigation  as  a  pariy,  either  in  person 
at  by  repieeeotative,  1^  filing  an  sntry 
ofappaaranca  with  tbe  Secretary.  Eadi 
entry  of  appearance  siiall  statalniefly 
the  nature  of  the  parscsi's  reaaon  for 
participating  in  the  investigatitm  and 
state  the  person's  intent  to  file  bried 
with  the  Commission  regarding  the 
subject  matter  of  the  investigatidn.  The 
Secretary  shall  promptly  determine 
whether  the  person  submitting  the  entry 
of  appearance  has  a  proper  reeson  for 
participating  in  the  investigation.  In  any 
investigation  conducted  under  part  207 
of  this  chapter,  industrial  users,  and  if 
the  merdbandiae  under  investigation  is 
sold  at  the  retail  level,  representative 
constuner  organizatians,  will  be  deemed 
to  have  a  proper  reason  for  participating 
in  the  investigation.  If  it  is  found  that  a 
person  does  not  have  a  proper  reason  for 
participating  in  the  investigation,  that 
person  shall  be  so  notified  by  the 
Secretory  and  shall  not  be  entitled  to 
appeer  in  the  investigstioo  as  a  party.  A 
person  found  to  have  a  proper  reason  for 
participating  in  the  investigation  shall 
be  permitted  to  appear  in  the 
investigation  as  a  patty,  and  acceptance 
of  such  person's  entry  of  appearance 
shall  be  signified  by  the  Seoetory's 
inclusion  of  tach  person  on  the  service 
list  established  pursuant  to  paragraph 
(d)ofthiasectiaa. 

(b)  Time  for  filing.  (1)  Except  in  the 
case  of  investigations  conducted  imder 
part  207  of  this  chapter,  each  entry  of 
appearance  shall  be  filed  with  the 
Secretary  not  later  than  twenty-one  (21) 
days  after  publication  of  the 
Commission's  notice  of  investigation  in 
the  Federal  Kagiatar. 

(2)  In  the  case  of  Investigations 
conducted  imder  subpart  B  of  part  207 
of  this  chapter,  each  entry  of  appearance 
shall  be  filed  with  the  Secretary  not 
later  than  seven  (7)  days  after 
publicatian  of  the  CSommiasion's  notice 
of  investigation  in  the  Federal  Itnistiii 
A  party  that  files  a  notice  of  appearance 
during  such  time  need  not  file  an 
additional  notice  of  appearance  during 
the  portion  of  the  investigation 
conducted  under  subpart  C  of  part  207 
of  this  chapter. 

(3)  Notwithstanding  paragraph  (b)(2) 
of  this  section,  a  party  may  file  an  entry 
of  appearance  during  the  final  phase  of 
an  investigation  conducted  under  part 


207  of  this  chapter  no  later  than  twenty- 
one  (21)  days  prior  to  the  hearing  data 
listed  hi  the  Fadaral  Kogialar  notice 
published  pumiant  to  S  2e7.24(b)  of  this 
diaptar. 

4.  Paragraph  (m)  of  S  201.13  is  revised 
to  read  as  follows: 

1201.13    Conduct  of 


7.  The  interim  rule  amaodiag  $  207.2 
published  in  die  Fadaral  lagialar  issue 
of  January  3. 1985  at  60  FR  IB  ia 
adopted  as  a  final  rule  without  change. 

8.  Paragraphs  (b)  and  (c)  of  S  207.3  an 
revised  to  read  as  follows: 


(m)  elated  sessions.  (1)  Upon  a 
request  filed  by  a  party  to  the 
investigaUoD  no  later  than  seven  (7) 
days  prior  to  the  date  of  tbe  heering  (or 
thiee  (3)  days  prior  to  the  date  of  a 
conference  conducted  under  $  207.15  of 
this  chapter)  that 

(i)  Identifies  the  subjects  to  be 
discussed; 

(ii)  Specifies  the  amount  of  time 
requested;  and 

(iii)  Justifies  the  need  for  a  dosed 
session  with  respect  to  eech  subject  to 
be  discussed,  the  Commission  (or  the 
Director,  as  defined  in  J  207.2(c)  of  this 
chapter,  for  a  conference  under  S  207.15 
ofthis  chapter)  may  doses  portion  of  . 
a  hearing  (or  conference  under  S  207. 15 
of  this  chapter)  held  in  any  investigation 
in  order  to  allow  such  party  to  address 
confidential  business  information,  as 
defined  in  S  201.6,  during  the  course  of 
its  presentation. 

(2)  In  addition,  during  each  hearing 
held  in  an  investigation  conducted 
under  section  202  of  the  Trade  Act,  as 
amended,  or  in  an  investigation  under 
title  Vn  of  the  Tariff  Act  as  provided  in 
$  207.24  ofthis  chapter,  following  the 
public  presentation  of  the  petitioner(s) 
and  that  of  each  panel  of  respondents, 
the  Commission  will,  if  it  deems  it 
appropriate,  close  the  hearing  in  order 
to  allow  Commissioners  to  question 
parlies  and/or  their  representatives 
concerning  matters  involving 
confidential  business  information. 

PART  207— (AMENDED] 

5.  The  authority  dtation  for  part  207 
is  revised  to  read  as  follows: 


19  U.S.C  1336. 1671-1677n. 
2482,  3SI3. 

6.  Section  207.1  is  revised  to  read  as 
follows: 

1X07.1    AppUcabaityolpaft 

Part  207  applies  to  proceedings  of  the 
Conunission  under  section  S16A  and 
title  vn  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1303, 1516A  and  1671-1677n) 
(the  Act),  other  than  investigations 
under  section  783  (19  U.S.C  1677n). 
which  will  be  conducted  pursuant  to 
procedures  spedfied  by  the  Office  of  the 
United  States  Trade  Representative. 


(b)  Service.  Any  party  submitting  a 
document  ibr  indusiaa  in  the  record  of 
the  investigation  shall,  in  addition  to 
complying  with  $  201.6  of  this  chapter, 
serve  a  copy  of  each  such  document  on 
all  other  perties  to  the  investigstion  in 
the  manner  proscribed  in  §  201.16  of 
this  chapter.  If  a  document  is  filed 
before  the  Secretary's  issuance  Of  the 
service  list  provided  for  in  S  201.11  of 
this  chapter  or  the  administrative 
protective  order  list  provided  for  in 
$207.7,  the  document  need  not  be 
accompanied  by  a  certificate  of  service, 
but  the  document  shall  be  served  on  all 
appropriate  parties  vrithin  two  (2)  days 
of  the  issuance  of  the  service  list  or  the 
administrative  protective  order  list  and 
a  certificate  of  service  shall  then  be 
filed.  Notwithstanding  S  201.16  ofthis 
chapter,  petitions,  briefs,  and  testimony 
filed  by  parties  pursuant  to  SS  207.10. 
207.15,  207.23,  207.24.  and  207.25  shall 
be  served  by  hand  or,  if  served  by  moil, 
by  overnight  mail  or  its  equivalent. 
Failure  to  comply  with  the  requirements 
of  this  rule  may  result  in  removal  fitim 
status  as  a  party  to  the  investigation. 
The  Commission  shall  moke  available  to 
all  parties  to  tbe  investigation  a  copy  of 
each  document,  except  transcripts  of 
conferences  and  hearings,  business 
proprietory  information,  privileged 
information,  and  information  required 
to  be  served  imder  this  section,  placed 
in  the  record  of  the  investigation  by  the 
Commission. 

(c)  Filing.  Documents  to  be  filed  with 
the  Conunission  must  comply  with 
applicable  rules,  induding  S  201 .8  of 
this  chapter.  If  the  Commission 
establishes  a  deadline  for  the  filing  of  a 
document,  and  the  submitter  indudes 
business  proprietary  infonnation  in  the 
document,  the  submitter  is  to  file  and, 
if  the  submitter  is  a  party,  serve  the 
business  proprietary  version  of  the 
document  on  the  deadline  and  may  file 
and  serve  the  nonbusiness  propri^ary 
version  of  tbe  document  no  later  than 
one  business  day  after  the  deedline  for 
filing  the  document.  The  business 
proprietary  version  shall  endose  all 
business  proprietary  information  in 
brackets  and  have  the  following  warning 
marked  on  every  page:  "Bracketing  of 
BPI  not  final  foe  one  business  day  after 
date  of  filing."  The  bracketing  becomes 
final  one  business  day  tftar  the  date  of 


filing  of  the  document,  i.e.,  at  the  same 
time  as  tba  nonbuainaas  propiiaUry 
venioo  of  the  documant  is  inia  to  be 
filed.  Until  the  bntiating  bacxmaa 
final,  rsdpiants  of  the  documant  may 
not  divulge  any  part  of  tbe  contents  of 
the  documant  to  onyana  not  subject  to 
tha  adminiatiative  protective  order 
issued  in  the  Inveetigatton.  If  the 
submitter  discoven  it  has  Cailad  to 
bracket  conectly,  the  submitter  may  file 
a  corrected  version  or  portion  of  the 
business  proprietary  document  at  the 
same  time  as  the  nonbiininasn 
proprietary  version  is  filed.  No  diangas, 
induding  typographical  changaa,  to  tha 
document  other  than  bradeting  and 
deletion  of  business  proprietary 
information  are  permitted  after  the 
deadline  unless  an  extension  of  time  is 
granted  to  file  an  amended  document 
pursuant  to  S  201.14(bH2)  ofthis 
chapter.  Failure  to  comply  with  this 
paragraph  may  result  in  the  striking 
bom  the  record  of  all  or  a  portion  of  a 
submitter's  document. 

9.  Paragraph  (a)  of  S  207.4  is  revised 
to  lead  as  follows: 

f  107.4   Tlwraooid. 

(a)  Maintenance  of  the  record.  Tha 
Secretary  shall  maintain  the  record  of 
each  investigation  conducted  by  tbe 
Commission  pursuant  to  title  VH  of  the 
Act  The  record  shall  be  maintained 
contemporaneously  with  each  actual 
filing  in  the  record.  It  shall  be  divided 
into  public  and  nonpublic  sections.  The 
Secretary  shall  also  maintain  a 
contemporaneous  index  of  all  materials 
filed  in  the  record.  All  msterial  properly 
filed  with  the  Secretary  shsll  be  placed 
in  the  record.  The  Commission  need  not 
consider  in  its  determinations  or 
indude  in  the  record  any  material  that 
is  not  filed  with  the  Secretary.  All 
material  which  is  placed  in  tbe  record 
shall  be  maintained  in  the  pubUc 
record,  with  the  exception  of  material 
which  is  privileged,  or  whidi  is 
business  proprietary  information 
submitted  in  accordance  with  §  201.6  of 
this  chapter.  Privileged  and  business 
proprietary  material  shall  be  maintained 
in  the  nonpublic  record. 

10.  Paragraphs  (a).  (0(2),  (f)(3).  and  (g) 
of  S  207.7  are  revised  to  read  as  ibllowrs: 

|a07.7    UmNaddlaoloauraotcafttIn 
iMisinaaa  proprietary  Infonnallon  under 
aiaiiaiiaiiavpo  pniwcmv  ofoor. 

(a)(1)  Disclosure.  Upon  receipt  of  a 
tiinely  application  filed  by  an 
authorized  applicant,  as  defined  in 
paragraph  (a)(3)  ofthis  section,  which 
describes  in  general  terms  the 
information  requested,  and  sets  forth  tbe 
reasons  for  the  request  (e.g..  all  business 
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pm^iMHy  infonnatiaa  pntpvly 
ditdoMd  punuaot  lo  this  Mctiaii  for 
th«  pmpow  of  iwii«i«iiliim  «n 
intmalMi  psty  Bi  invwUgtfiaiu 
(Moding  befbn  til*  Cammlarton),  tba 
Saa«Uiy  ihall  maka  available  all 
Imaiimiia  p»epria>My  InHnrmatfain 

COOtulMQ  lA  COOUDDtlMiOQ  DBSniOVBIIuS 

aad  npottf  and  in  wiitten  nifamiMisas 
filed  with  die  Connniaaiaa  at  any  dine 
during  the  inveitigatiaa  [ntapt 
Bondiacloaabta  onnfiriantial  buaJaaaa 
inionnation)  to  the  authoriaed  applicant 
undar  an  adminisbativa  protadive  ardm 
daaulbed  in  paragraph  (b)  of  thi» 
sscdon.  Tbe-tann  'iauineai  {Hoptiatvy 
infonnatioD**  has  Iba  aasne  iimaiilim  as 
the  tann  "confidential  buainaaa 
inSoimatiao"  as  dafinsd  in  $201,8  of 
this  chapter. 

(2)  Application.  An  appUcalian  undar 
panigiaph  (aXl)  of  diis  section  mual  be 
mads  by  an  authoiiaad  applicant  on  a 
farm  adopted  by  the  Semleiy  ore 
pbotooopy  tiienof.  An  applicaUon  on 
behalf  of  a  patilianar,  a  raqiondant,  or 
another  party  must  be  made  no  later 
tlisn  the  time  that  entries  of  sppeeiance 
era  due  pursuant  to  S  201.1 1  of  this 
chapter.  In  tlie  event  that  two  or  more 
authorized  applicmts  leprasent  one 
interested  peity  who  is  a  perty  to  the 
investigatioD,  the  authorizMd  applicants 
must  select  one  of  their  number  to  be 
lead  authotixad  sppIicanL  The  lead 
authoriasd  sppUcant's  application  must 
be  filed  no  teer  than  the  time  that 
entries  of  appeerance  are  due.  Provided 
that  the  appUcatian  is  accepted,  the  lead 
authorized  applicant  shall  be  served 
with  business  ptopiielary  information 
pursuant  to  para^ph  ({)  of  this  section. 
The  other  authorized  applicants 
representing  the  same  party  may  file 
their  applications  after  the  deadline  for 
entries  of  appeaiance  but  at  least  five  (5) 
days  before  the  deadline  for  filing 
posthearing  brie&  in  the  investigation, 
or  the  deadline  for  filing  briefs  in  the 
preliminary  phase  of  sn  investigation, 
and  shall  not  be  served  with  busineae 
proprietary  infbrmatioo.' 

(3)  Authorized  applicant,  (i)  Only  an 
authorized  applicant  may  file  an 
application  under  this  subsection.  An 
authorixed  applicant' is: 

(A)  An  attorney  for  an  interested  party 
whidi  is  a  party  to  the  investigation; 

(B)  A  consultant  or  expert  under  the 
direction  and  control  of  a  peison  under 
paragraph  (aK3M>)(A)  of  this  section: 

(C)  A  consultant  or  expert  who 
appears  regularly  before  the 
Commissioo  and  who  represents  an 
interested  party  which  is  a  party  to  the 
investigation:  or 

P)  A  representative  of  an  interested 
party  which  is  a  party  to  (he 


Inisslidliiai  if  siiili  liiliiiiisliiil  [lailj  In 
not  lapissanlad  by  oounaeL 

(U)  In  addition,  an  sutborind 
appUcant  Biut  not  be  bnohred  ta 
oompatitlv*  dadatanmaUng  for  aa 
Intsnitod  party  whicb  is  a  party  to  (ha 
inaaaUgMian.  bi*«)*«maiil  in 
"uaapeUUve  Harfalnnmaldng"  includaa 
past,  present,  or  Ukaly  futnie  activitiaa, 
sisnrisHnni,  and  lalatianafaips  with  an 
intansted  pai^  whidi  ia  a  party  to  the 
invaatlBBtion  Aatinaohn  the 
pmepecUve  authorised  apphcant'a 
advice  or  participation  In  any  of  such 
party's  dadsions  made  in  light  of 
simijar  or  coiraqiosuiing  informatimi 
about  a  compatitor  (pridng,  pitKbict 
dsrign.ala). 

(41  fonns  and  datanninations.  (i)  The 
Secrataiy  may  adopt,  from  time  to  time, 
forms  ior  submitting  requests  for 
disclosure  pursuant  to  an  adminiatTative 
protective  order  Incorpofating  the  terms 
of  this  rule.  The  Secretary  shall 
determine  whether  the  reouirements  for 
relosso  of  information  under  this  rule 
have  been  satiafied.  This  determination 
shall  be  made  coucmning  specific 
business  proprietary  information  as 
expeditiously  as  possible  but  in  no 
event  later  than  fourteen  (14)  days  6om 
the  filing  of  the  information,  or  seven  (7) 
days  in  the  preliminary  phase  of  on 
investigation,  except  if  the  submitter  of 
the  information  objects  to  its  release  or 
the  information  is  unusually 
voluminous  or  complex,  in  which  case 
the  detennination  shall  be  made  within 
thirty  (30)  days  from  the  filing  of  the 
information,  or  ten  (10)  days  in  the 
preliminary  phase  of  an  investigation. 
The  Secretary  shall  establish  a  Ust  of 
peities  whose  applications  have  been 
granted.  The  Secretary's  determination 
shall  be  final  for  purpoaes  of  review  by 
the  U.S.  Court  of  International  Trade 
under  section  777(c)(2)  of  the  Act. 

(ii)  Should  the  Secretary  determine 
pursuant  to  this  section  that  materials 
sought  to  be  protected  from  public 
disclosure  by  a  person  do  not  constitute 
business  proprietary  information  or 
were  not  required  to  be  served  under 
paragraph  (1)  of  this  section,  then  the 
Secretary  shall,  upon  request,  issue  an 
order  on  behalf  oi  the  Conunission 
requiring  the  return  of  all  copies  of  such 
materials  served  in  accordance  with 
paragraph  (f)  of  this  secUoiL 

(iii)  The  Secretary  shall  release 
business  proprietary  information  only  to 
an  authorized  applicant  whoae 
application  has  been  accepted  and  who 
preeeDts  the  applicatioa  along  with 
adequate  personal  identification;  or  a 
peison  described  in  paragraph  (b)(l)(iv) 
of  this  section  who  preesnts  a  copy  of 
the  statement  rafsnad  to  in  that 


pangraph  along  with  adaquata  panonal 
identifioatlan. 

(iv)  An  authoriasd  sf^Ucant  granted 
acqsaa  to  busiiiass  proprietary 
informatitm  in  the  prallininary  phaae  of 
an  investigation  may,  subject  to 
ptn^tfii  (c)  of  this  section,  retain  stich 
businass  proptiataiy  infannatiiav  during 
any  final  fham  of  that  investigitioii, 
ptovf  dad  that  the  authorizad  applicant 
has  not  lost  his  authoriasd  apiHicant 
status  (e.g.,  by  taraniiiatingliis 
leuioaentation  of  an  Intiastad  party 
%voo  is  a  pertyX  Whan  rstaining 
business  proprietary  infotmatian 
pursuant  to  Inis  paragraph,  the 
authorized  applicant  need  not  file  a  new 
application  io  the  final  phaae  of  the 
InvestigBtion. 

(1)  Service.  *  *  * 

(2)  If  a  party's  request  under 
paragraph  (g)  of  this  section  is  granted, 
the  Secretary  shall  accept  the 
nondisclosable  confidential  business 
infarmation  into  the  record.  The  party 
shall  serve  the  submission  containing 
such  infonnatian  in  accordance  with  the 
requirements  of  %  207.3(b)  aiul 
paragraph  (0(1)  of  this  section,  tvith  the 
informaticm  redacted  franD  die  copies 
served. 

(3)  The  Secretary  shall  not  accept  for 
filing  into  the  record  of  an  investigation 
submissions  filed  without  a  proper 
oeitificate  of  service.  Failure  to  comply 
with  paragraph  (()  of  this  section  may 
resuh  in  mnial  of  party  status  and  such 
sanctions  as  the  Conunission  deems 
sppropiiate.  Business  proprietary 
information  in  submissions  must  be 
dealt  with  as  required  by  S  207.3(c). 

(g)  Exemption  from  disclosun.—i,!)  In 
general.  Any  person  may  request 
exemption  from  the  disclosure  of 
business  proprietary  information  under 
administrative  protective  order,  whether 
the  person  desires  to  include  such 
information  in  a  petition  filed  under 
S  207.10,  or  any  other  submission  to  the 
Commission  during  the  course  of  an 
investigation.  Such  a  request  shall  only 
be  granted  if  the  Secretary  finds  that 
such  information  is  nondisclosable 
confidential  business  infonnation  as 
defined  in  S  201.6(a)(2)  of  this  chapter. 
The  request  will  be  granted  or  denied 
not  later  than  thirty  (30)  days  (ten  (10) 
days  in  a  preliminary  phase 
investigation)  after  the  date  on  which 
the  request  is  filed. 

(2)  Requett  for  exemption.  A  request 
for  exemption  from  disclosure  must  be 
filed  with  the  Secretary  in  writing  with 
the  reasons  therefor.  At  the  same  time 
as  the  request  is  filed,  one  copy  of  the    . 
business  proprietary  informatiaa  in 
question  must  be  lodged  with  tba 


Seoatary  solely  for  tfaa  purpoae  of 
ohaining  a  determination  as  to  the 
reyiast  Thebuainaas  pr^arietsiy 
InUBmation  for  wrhich  axempdon  from 
disclosure  is  sought  shall  remain  the 
property  of  the  rsquestat,  and  shall  not 
become  or  be  incsrporated  into  any 
agency  record  until  such  time  as  the 
request  is  granted.  A  request  should, 
when  possible,  be  filed  two  businees 
days  inior  to  the  deadline,  if  any,  for 
filing  the  document  in  which  tlu 
infoimation  for  which  exemption  frtan 
diadosun  is  sought  is  propwad  to  be 
included.  If  the  request  is  denied,  the 
copy  of  the  infbmution  lodged  with  the 
Sacistaiy  shall  promptly  be  returned  to 
theiequaster.  Such  a  request  dtall  only 
be  gnntsd  if  the  Seaataiy  &uls  that 
sudi  information  ia  privilagsd 
inlormatian,  classifiad  iniormatian.  or 
specific  hifonnatian  of  a  type  Cor  which 
these  is  a  dear  and  compamng  need  to 
wUhhold  from  diadosure.  The  Secretary 
shall  promptly  ootiiy  the  requester  as  to 
whadiar  the  request  has  been  approved 
or  denied. 

(3)  Aiooadure  ifrequeMt  is  approved. 
If  the  raquest  is  approved,  the  person 
shall  file  three  versions  <rf  the 
submiasion  oontaining  the 
nondiadoaable  confldantial  business 
infonnation  in  question.  One  version 
shall  contain  all  business  proprietary 
information,  bracketed  in  aocordance 
with  S  201.6  of  this  chapter  and  $  207.3. 
The  other  two  versions  shall  confuim  to 
and  be  filed  in  aocoidanoe  with  the 
requirements  of  S  201.6  of  thia  chapter 
and  $  207.3,  except  that  the  qiedfic 
iniormatian  aa  to  which  exemption  from 
disclosure  uraa  granted  shall  be  redacted 
from  the  submlaaian. 

(4)  Procedun  if  request  is  denied.  If 
the  laqueat  is  denied,  the  copy  of  the 
information  lodged  with  the  Sacrstaiy 
shall  promptly  be  letuniad  to  the 
rsqnastar.  The  taqnastai  may  fib  the 
stibmieaian  in  question  without  that 
infonnation.  in  aooordanoa  with  the 
laquiiements  of  S  207.3. 

11.  Section  207.8  U  revised  to  read  aa 
follows: 


manner  and  in  the  fonn  rsquiied.  or 
otherwise  significantly  impedee  an 
invBstigetinn,  the  Commisaian  may; 

(a)  Uie  ttia  {kU  otbarwise  available  in 
making  Jta  datarmination: 

(b)  Seek  fudidal  enforcamant  of  the 
subpoena  pursuant  to  19  U.S.C  1333; 

(c)  Make  infsrences  advene  to  such 
person's  poaitian,  if  such  person  is  an 
interested  party  that  Ins  Uled  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  s  laquest  fbr 
infbrmaticn;  and 

(d)  Take  such  other  actions  aa 
necessary  to  obtain  needed  infonnation. 

12.  Section  207.10  U  leviaad  to  read 
as  follows: 

|a07.lO  Wbigatpa— eaaWifta 


Any  quaatinnnalra  isanad  by  the 
Cnmmirton  in  conasction  wttt  any 
invaatigttian  under  title  Vn  of  tha  Ad 
may  ba  issued  aa  a  subpoena  and 
subaciibad  hj  a  Connaiasianar,  after 
adildi  it  sbaU  have  the  tone  and  a&ct 
of  a  subpoena  aiithoriiad  by  the 
Commiaaion.  Whaaavar  any  paita  or 
any  othar  parson  Ub  to  taqwnd 
adequatriy  to  such  a  subpoana  or 
%*fasiievar  a  party  or  any  odiar  paiaan 
teftises  at  is  unable  to  produce 
informatioa  requested  in  a  timely 


(a)  Filing  of  the  petition.  Any 
interested  party  who  files  a  petition 
with  the  administering  authority 
pursuant  to  section  702(b)  or  secUrai 
732(b)  of  the  Act  in  a  case  hi  which  s 
Commission  datsrmiiution  imder  title 
Vn  of  the  Act  is  required,  shall  file 
copies  of  the  petition,  including  all 
exhibits,  appnnlioes,  and  attachmenta 
thereto,  pursuant  to  §  201.8  of  thia 
chapter,  with  the  Secietaiy  on  the  same 
day  the  petition  is  filed  with  the 
administering  authority.  If  the  petition 
complies  with  the  provisions  of 
$207.11.  it  shall  be  deemed  to  be 
properly  filed  on  the  date  on  which  the 
requisite  number  of  copies  of  the 
petition  is  received  by  the  Secretary. 
The  Secretary  shall  notify  the 
administering  suthority  of  that  date. 
Notwitfastan^ng  $201.11  of  this 
chapter,  a  peUtioner  need  not  file  an 
ent^  of  appeerance  in  the  investigation 
instituted  upon  the  filing  of  its  petition, 
which  shall  be  deemed  an  entry  of 
appearance. 

(b)  Service  of  the  petition.  (iXi)  The 
Seoatary  shall  promptly  notily  a 
petitioner  when,  before  the 
establishment  <rfa  aa»ioe  list  tmdar 

$  207.7(aX4).  ha  or  she  approves  an 
application  undar  $  207.7(a).  Whan 
piacUcabla.  thia  mitiilcatian  ahaU  be  - 
made  by  JMsimlle  transmission.  A  copy 
of  tba  petition  induding  all  buainaas 
propriatary  information  shall  than  be 
sarvad  by  petiUcoR  on  those  appnivad 
applicanu  in  accord  with  $  207.3(b) 
within  t«n>  (2)  calendar  dqps  of  the  lime 
Dotificatian  ia  made  by  the  Saoslaiy. 

(ii)  The  patitianar  shall  serve  parsons 
snomaratad  on  the  Ilat  ■"^iHirhtd  by 
die  Secretary  punaant  to  S  207.7(aX4) 
that  have  not  tMea  aarvad  poniMnt  to 
patanph  (bXlXi)  of  Oia  aacUon  within 
twQ  (2)  calendar  daya  of  dia 
aatabHahmant  of  tlw  Secralaiy's  list 

(2)  A  copy  of  the  petition  omitting 
business  proprietary  infonnatian  shall 


be  served  \n  petitlimer  on  those  psraons 
enumatatad  on  die  Ust'establialnd  In 
die  Secntaiy  pureuant  to  $  201.11(^or 
thia  chaptar  within  two  (2)  calendar 
days  of  the  eetabliahmant  of  the 
Secntary'e  Ust 

(3)  Service  of  the  petition  shell  be 
attested  by  filing  a  certificate  of  sarvica 
with  the  Commlaeion. 

{c)  Amendments  and  wUhdmi^  ' 
critical  circamstances.  (1)  Any 
amandmant  or  withdrawal  of  a  petitian 
shall  be  filed  on  the  seme  dsy  with  both 
the  Secretary  and  the  administaiing 
authority,  vdthout  regard  to  wliether  the 
requester  seeks  sction  only  by  one 

(2)  Whan  not  made  in  the  petition, 
any  allagaticas  of  oitical  drcnmslaaces 
undar  section  703  or  section  733  of  the 
Act  shall  be  made  in  an  amandaianl  to 
the  petition  and  shall  be  filed  as  early 
as  possible.  Critical  dicumstancae 
allegations,  wdiathar  made  in  the 
petition  or  in  an  amendmsnt  thento, 
shall  contain  information  raaaooably 
available  to  petitioner  concerning  the 
factors  enumerated  in  sections 
705(bX4XA)  and  735(bX4XA)  of  die  Act 

13.  Section  207.11  is  revised  to  laad 
ss  follows: 


$207.11    Oentsmeeff 

(a)  The  petition  shall  be  signed  by  tha 
petitioner  or  its  duly  authorized  officer, 
attorney,  or  agent,  and  shall  eat  finth  die 
name,  address,  and  telephone  number  of 
the  petitioner  and  any  nicfa  offloer, 
attoinay,  or  agent,  and  the  nanwa  of  all 
repiaeeiilati  nee  of  petitioner  wlio  will 
appear  in  tha  invealigBtian. 

(bXD  Ilia  petitian  ehaU  allege  tha 
elemants  neceaaaiy  ibr  the  impoeition  of 
a  duty  under  aectian  701(a)  or  eaction 
731(a)  of  die  Act  and  contain 
hiformation  Taaaaoably  available  to  die 
petJMonar  eupparting  ttia  allegations. 

(2)  The  petition  shall  also  indnda  tha 
following  qiedfic  informatian,  to  the 
extant  reaewiebly  available  to  the 
petitioner: 

(1)  tdentification  of  the  diatiaelli  Uka 
product(e)  propoaed  by  peUtionar. 

(Ii)  A  Usting  of  aU  U,s:  produoen  of 
die  propeeed  domestic  like  produdta). 
induding  a  street  addiaas,  phaae 
numbar,  and  contact  paisanta)  for  each 
producer; 

(iii)  A  listing  of  all  U.S,  importan  of 
the  snb(act  msRhandiae.  incuKUng 
strert  addteeaes  and  phcoe  numbers  far 
eacn  importar; 

(i  v)  IdimtiSoation  of  each  product  on 
which  tha  petitioner  raqueeti  the 
Cwmnlseion  to  seek  pridi^  infoonation 
in  its  queetinnnaiiee;  and 

(v)  A  Uatiag  of  all  aalee  or  revenues 
lost  by  eech  pistitianii^  firm  by  reason 
of  the  subject  maroiiandise  during  the 
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thtas  yeai*  praosdii^  filing  of  the 
petition. 

(3)  The  patitioD  shall  contain  a 
certification  that  each  ileni  of 
information  specified  in  paragraph 
(bN2)  of  this  section  that  the  petition 
does  not  include  was  not  raesonably 
available  to  the  petitioner. 

(4)  PetitioDers  are  also  advised  to  teCsr 
to  the  administering  authority's 
ngulations  concerning  the  contents  of 
potions. 

14.  Section  207.12  is  levised  to  read 
as  follows: 

laOT.K   Wetea  e«  iwefciitwary  phaee  e» 


17.  Seotion  207.18  is  revised  to  read 
as  follows: 

I207.1S 


Upon  receipt  by  the  Cominiasioo  of  a 
petition  under  %  207.10  or  receipt  of 
notice  that  the  administering  aulhcxity 
has  coounenced  an  investigation  under 
section  702(a)  or  section  732(a]  of  the 
Act,  the  Director  shall,  as  soon  as 
practicable  after  consultation  with  the 
administering  authraity,  institute  an 
investigation  and  commenoa  the 
preliminary  phaae  of  the  inveaUgstion 
under  secticm  703(a)  or  section  733(a)  of 
the  Act  and  shall  ptibUsh  a  noUoa  to 
dsat  eOsct  in  the  Federal  K«gialar. 

15.  Section  207.13' is  leviaed  toiead 
as  follows: 

1207.13 


Whenever  the  Commission  makes  a 
preliminary  determination,  the 
Secretary  shall  serve  copies  of  the 
determination  and  a  public  version  of 
the  staS report  on  the  petitioner,  other 
parties  to  the  investigatioo,  and  the 
sdministering  authority.  The  Secretary 
shall  publish  a  notice  of  such 
determination  in  the  Fedanl  Kagialar.  If 
the  Commission's  determination  is 
negative,  or  that  imparls  are  negligible, 
the  investigation  shall  be  terminated.  If 
the  Commission's  determination  is 
affirmative,  the  notice  shall  announce 
commencement  of  the  final  phase  of  the 
investigation. 

tttmMtmtQfitmJt    [fisdealanaladas 
H2er.xi  nmu^  207 joi 

18.  Sections  207.20  through  207.29 
are  redesipiatad  as  follows: 


affirmative  final  determination  under 
section  705(a)  or  section  735(a)  of  Use 
Act  shall  be  deemed  to  occur  on  the 
dale  on  which  the  tranamittal  letter  of 
sudi  determination  is  received  by  the 
Secretary  bom  the  administering 
authority  or  the  date  on  which  notice  of 
such  determination  is  published  in  the 
Federal  lejlsiw .  whidwver  shall  first 


SufaeequenI  to  institution  of  an 
talVeatigation  pursuant  to  section  207.12. 
the  Director  shall  conduct  such 
investigation  as  the  Director  deems 
appropriate.  Information  adduced  in  the 
investigation  shall  be  placed  on  the 
record.  The  Director  shall  cooperate 
with  the  administering  authority  in  its 
determination  of  the  niffidency  of  a 
petition  and  in  its  decision  whether  to 
permit  any  proposed  amendment  to  a 
petition.  Notwithstanding  SS  201.11(c) 
and  201.14(b)  of  this  chapter,  late  filings 
in  the  pieliminary  phase  of  an 
investigation  shall  be  referred  to  the 
Director,  who  shall  determine  whether 
to  accept  sudi  filing  for  good  catiae 
shown  by  the  person  muing  the  filing. 
IB.  Section  207.14  is  revised  to  read 
as  follows: 

(207.14    NsgeHve  peMdi  fMsnnlnaNlon. 

Upon  iBOBipt  by  the  Commission  of 
notice  from  the  administering  authority 
under  section  702(d)  or  section  732(d)  of 
the  Act  that  the  administering  authority 
has  made  a  negative  petition 
determination  under  section  702(c)(3)  or 
section  732(c)(3)  of  the  Act.  the 
investigation  begun  pursuant  to  $  207.12 
shall  terminate.  All  persons  who  have 
received  requests  for  information  from 
the  Director  shall  be  notified  of  the 
tanninatioo. 


OM 


207.20  . 

207.21  . 
207.22'. 


207.23  . 
207.24. 
20725. 
207.26. 
20727. 
20728. 


20729  — 


20721 
20722 
20723 
20724 
2072S 
20726 
20727 
20728 
20729 
207.30 


19.  A  new  $  207.20  is  added  to  read 
as  follows: 

f  207.26    (nveedQei^e  •eUvwy  foUoeilnQ 


(a)  If  the  Commission's  preliminary 
detnrmination  is  affirmative,  the 
Director  shall  continue  investigative 
activities  pending  notice  by  the 
sdministering  authcnty  of  its 
prelimiiuiry  determination  under 
section  703(b)  or  ssotian  733(b)  of  the 
Act. 

(b)  The  Director  shall  circulate  draft 
questionnaires  for  the  final  phase  of  an 
inveetigation  to  parties  to  the 
invaeUgation  for  comment.  Any  party 
Mariring  to  comment  on  draft 
questionnaires  shall  submit  such 
comments  in  writing  to  the  Conunlssion 
within  a  time  specified  by  the  Director. 

20.  Radnrignated  $  207.21  is  revised  to 
read  as  follows: 


|207.i1    nMlptawnoMosotaehsdulno. 

(a)  Notice  from  the  administeriDg 
authority  of  an  affirmative  preliminary 
determination  under  section  703(b)  or 
section  733(b)  of  the  Act  and  notice 
from  the  administering  authority  of  an 


occur. 

(b)  Upon  receipt  of  notice  from  the 
administering  authority  of  an 
affirmative  preliminary  determination 
under  section  703(b)  or  section  733(b)  of 
the  Act  or,  if  the  adininistering 
authority's  preliminary  determination  is 
negative,  notice  of  an  affirmative  final 
determination  under  section  70S(a)  or 
section  735(a)  of  the  Act,  the 
Commission  shall  publish  in  the 
Federal  Ka^istar  a  Final  Phase  Notice  of 
Scheduling. ' 

(c)  If  the  administering  authority's 
preliminary  determination  is  negative, 
the  Director  shall  continue  such 
investigative  activities  as  the  Director 
deems  appropriate  pending  a  final 
determination  by  the  administering 
authority  under  section  705(a)  or  section 
73S(a)oftheAct. 

(d)  Upon  receipt  by  the  Commission 
of  notice  from  the  administering 
authority  of  its  final  negative 
determination  under  section  705(8)  or 
section  73S(a)  of  the  Act,  the 
corresponding  Commission 
investigation  shall  be  terminated. 

21.  Redesignated  $  207.23  is  revised  to 
leed  as  follows: 

f  20723    Pietisartng  brtet. 

Each  party  who  is  an  interested  party 
shall  submit  to  the  Commission,  no  later 
than  four  (4)  business  days  prior  to  the 
date  of  the  hearing  specified  in  the 
notice  of  schedutog,  a  prehearing  brief. 
Prehearing  briefis  shall  be  signed  and 
shall  include  a  table  of  contents.  The 
prehearing  brief  should  present  a  party's 
case  concisely  and  shall,  to  the  extent 
possible,  refer  to  the  record  and  include 
information  and  arguments  which  the 
party  believes  relevant  to  the  subject 
matter  of  the  Commission's 
determination  under  section  705(b)  w 
section  735(b)  of  the  Act.  Any  person 
not  an  interested  party  may  submit  a 
brief  written  statement  of  information 
pertinent  to  the  investigation  within  the 
time  spedfiad  for  filing  of  [uehearing 
briefik 

22.  Redesignated  $  207.24  is  revised  to 
read  as  foUowr 

120724   HaartnQ. 

(a)  III  gtneral.  The  Commission  shall 
hold  a  hearing  concerning  an 
investigation  before  making  a  final 


drtwmlnatlon  under  section  708(b)  or 
s«:tian  735(b)  of  the  Act 

(b)  Ancedures.  Any  hearing  shall  he 
conducted  after  notice  pubUued  in  the 
Fadaral  lagiMa'.  The  hearing  shall  not 
be  sub)act  to  the  provisions  of  5  U.S.C 
subchapter  II.  chapter  5,  or  to  5  U.S.C 
702.  Each  party  shall  limit  its 
presentation  at  the  hearing  to  a 
summary  of  theinfonnatiooazul 
arguments  contained  in  its  jneheering 
brief,  an  analysis  of  the  information  and 
arguments  contained  in  the  prehearing 
briefs  described  in  $  207.23,  and 
information  not  available  at  the  time  its 
prehearing  brief  was  filed.  Unless  a 
portion  ofthe  hearing  is  closed, 
presentations  at  the  hearing  shall  not 
include  business  proprietary 
infonnation.  Notwithstanding 
S  201.13(f)  of  this  chapter,  in  oonnaction 
with  its  praaantation  a  party  may  file 
witness  taatimony  with  the  Secniary  no 
later  than  three  (3)  business  days  before 
the  hearing  In  the  case  of  testimony  to 
be  pieaantod  at  a  closed  session  held  in 
response  to  a  request  under  S  207.24(d), 
oaofidenUal  and  noo-conlidesitial 
versions  shall  be  filed  in  accordance 
with  S  207.3.  Any  person  not  a  party 
may  make  a  brief  oral  statemant  of 
information  pertinent  to  the 
inveetigation. 

(c)  Hearing  Tmiacripta—{\)  In 
ganeraJ.  A  verbatim  transcript  diall  be 
made  of  all  hearings  or  conJoences  held 
in  connection  with  Conunlssion 
inveaUgations  conducted  under  this 
part 

(2)  Hevitkm  Cff  tnauaiptB.  Within  tan 
(10)  days  of  the  oompleUon  of  a  hearing, 
but  in  anv  event  at  least  ooa  (1)  day 
prior  to  the  date  for  disclosure  of 
information  set  pursuant  to  §  207.30(a), 
any  p«|son  who  testifiad  at  the  hearing 
may  siilanit  pnqioaad  revisians  to  the 
tnnscripl  of  hi*  or  bar  testimony  to  the 
Secretary.  No  substantive  revisions  shall 
be  pannittsd.  If  in  the  tudgment  ofthe 
Sacralaiy  a  propoaed  ravisiaa  does  not 
alter  the  suhstanoe  of  the  testimony  in 

rstion.  the  Secrstary  shall  inoorponto 
revision  into  a  rmlaad  Uanscrip*. 

(d)  Cfoaed  sessions,  l^wn  a  raqiiast 
filed  by  a  party  to  the  investigatian  no 
later  than  aevan  (7)  days  prior  to  the 
date  ftf  the  hearing  that  iilimtiBes  the 
subiects  to  be  discussed,  qMdfie*  die 
amotmt  of  time  requested,  and  (ustifies 
tiie  need  for  a  closed  ssasioo  witii 
respect  to  each  subject  to  be  discussec^ 
the  Commission  may  close  a  portion  of 
a  hearing  to  persons  not  authorixed 
under  S  207.7  to  have  access  to  business 
proprietary  information  in  order  to 
allow  such  party  to  address  business 
proprietary  information  during  the 
course  of  its  presentation.  In  addition, 
during  each  hearing  held  in  an 


investigation  cooduded  under  ssction 
705(b)  a  sacUoo  73S(b)  of  the  Act. 
following  the  public  piesaatation  ofthe 
petitionarfs)  and  that  of  each  panel  of 
respondent*,  the  Commiasioo  will,  if  it 
deems  it  appropriate,  close  the  beering 
to  persons  not  authorixed  under  section 
207.7  to  have  access  to  buainess 
proprietary  information  in  order  to 
allow  Coinmissioners  to  question  parties 
and/or  their  representatives  concerning 
matten  involving  business  proprietary 
information. 

23.  Redesignated  $  207.25  is  revised  to 
read  as  follows: 

I2072S    Foetti sating  briafc. 

Any  party  may  file  a  posthearing  brief 
ooiiceming  the  information  adduced  at 
or  after  the  heering  with  the  Secretary 
within  a  time  spedfied  in  the  notice  of 
scheduling  or  by  the  pieaiding  official  at 
the  bearing.  No  such  posthearing  brief 
shall  exceed  fifteen  (15)  page*  of  tactual 
material,  double  spaced  and  single 
sided,  on  stationery  meesuring  8Vi  x  11 
inches.  In  addition,  the  presidii» 
official  may  pemtit  persons  to  fi» 
answers  to  questions  or  requests  made 
by  the  Cmnmissioo  at  the  heering 
within  a  specified  time.  The  Secretary 
shall  not  accept  for  filing  posthearing 
briab  or  answers  which  do  not  comply 
with  this  section. 

24.  Radesignaied  S  207.20  is  isviied  to 
read  as  follows: 

|M7J> 


Wbanever  the  Commission  makes  a 
final  datemdnetimi.  the  Secaatary  shall 
serve  copies  of  the  determination  and 
the  nonbusiness  proprietary  version  of 
the  final  staff  report  on  the  petitionar, 
other  parties  to  the  investigation,  and 
the  administering  aitfhority.  The 
Secretary  shall  publish  notice  of  such 
detannination  in  the  Federal  lagiatar. 

25.  Radesi^iated  $207.30  is  revised  to 
reed  as  follows: 


•207^ 

(a)  In  any  final  jdiaae  of  an 
investigation  under  section  705  or 
secticn  735  of  the  Act,  the  Commissioa 
shall  spedfy  a  date  on  which  it  will 
diadosa  to  all  parties  to  the 
investigation  all  information  it  has 
obtained  on  which  the  parties  have  not 
previously  had  an  opportunity  to 
comment  Any  such  infonnation  that  i* 
business  proprietary  InfaRuation  will  be 
releesed  to  parsons  authorized  to  obtain 
such  infbtmatian  pursuant  to  $  207.7. 
The  date  on  which  disclosure  is  msde 
will  occur  after  the  filing  of  poetheaiing 
brieb  pumiant  to  £207.25. 

(b)  "The  parties  shall  have  an 
opportunity  to  file  comments  on  any 


infonnation  disclosed  to  them  alter  tlsey 
have  Bled  their  poatlwaring  brief 
pursuant  to  $  207.25.  Comment*  «»»«ll 
only  concern  such  infbrmatioo.  and 
shall  not  exceed  IS  pages  of  textual 
material,  double  specad  and  sii^le- 
sided.  on  ststionety  measuring  8Vk  x  il 
indies.  A  comnuait  may  addieas  the 
accuracy,  reliability,  or  probative  value 
of  such  infbraiation  by  raiarenos  to 
information  elsewhere  in  the  laoord,  in 
which  case  the  commant  shall  idantify 
where  in  ths  record  such  infosmatiaa  is 
foimd.  r^wiwn^nfft  containing  new 
hctiial  informatioo  shall  be  diasegarded. 
The  date  on  which  such  commeot*  miat 
be  filed  wrill  be  spedfied  by  the 
Conunissian  when  it  spedflas  the  Ume 
that  infonnation  will  be  rtlsrlnaod 
pursuant  to  paragnph  (a)  of  this  section. 
The  record  shall  dose  on  the  date  such 
comments  sre  due.  except  with  respect 
to  investigations  subjed  to  the 
provisiona  of  section  771(7)(G)(iii)  ofthe 
Act.  and  with  reaped  to  changec  in 
bracketing  of  business  proprietary 
information  in  the  commsnls  pennitted 
by  S  207.3(c). 

26.  The  interim  rtile  «iniiHi»M» 
§  207.40  published  in  the  Federal 
la«ialar  iasue  of  January  3,  lOBS  at  80 
FR 18  is  adopted  as  a  final  rule  widioM 


lasiMd:  July  u,  tese. 

By  onlsr  of  ths  Cammiisiao. 
Oaaaa  K.  Keataka, 
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ACnOH:  Dired  final  rule. 

•UMMARV:  This  document  announces  tba 
Administrator's  decision  to  remove 
Pointe  Coupee  Parish  (Pointe  Coupee), 
Louisiana,  from  the  Baton  Rouge  serious 
ozone  nonattainment  area,  to  raclandfy 
Pointe  Coupee  from  serious  to  marginal, 
and  to  redesignate  Pointe  Coupee  to 
attainment  for  ozone.  Pointe  Coupee 
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was  clsMified  as  a  sarious  ojEone 
nooattaiiimant  ana  by  the  EPA  oo 
Novambtr  6. 1991  (56  FR  36694). 
Howawor,  the  EPA  has  determined  that 
the  strategy  used  in  Including  Pointa 
Coupee  (S  part  of  the  Baton  Rouge 
asrious  oxone  nooattainnient  area  was 
inconect  Punuant  to  section  110(k)(6] 
of  the  Clean  Air  Act  as  amended  in  1990 
(the  Act),  which  allows  the  EPA  to 
cmect  iu  actions,  the  EPA  is  today 
mnting  the  State's  request  to  correct 
Ue  daasification  of  Pointe  Coupee. 

In  addition  to  approving  this 
conectian  of  Points  Coupee's 
dassificatian.  the  EPA  is  today 
approving  a  request  firam  the  State  of 
Louisiana  to  redaoignate  Pointe  Coupee 
to  attaiiunaat  for  ozone.  On  December 
20, 1995,  the  SUte  of  Louisiana 
submitted  a  maintenance  plan  and 
request  to  redesignate  the  Pointe  Coupee 
Parish  ozone  nonattaisment  area  to 
attainment.  Under  the  Act, 
nonattaiiunent  areas  may  tie 
redasignatad  to  attaiiunent  if  sufficient 
data  are  available  to  warrant  the 
redesignation  and  the  area  meets  the 
other  redesignation  requirements.  In 
this  action,  the  EPA  is  approving 
Louisiana's  redesignation  request  and 
maintananoe  plan  because  it  meets  the 
maintenance  plan  and  redesignation 
requirements  set  forth  in  the  Act,  and 
the  EPA  is  approving  the  1993  base  year 
amissions  inventory.  Ihe  spproved 
maintenance  plan  will  become  a 
fsderally  enforceable  part  of  tlie  State 
Implementation  Plan  (SIP)  for 
Louisiana. 

DATO:  This  action  is  eSiactive  on 
September  20, 1996,  unless  notice  is 
postmarked  by  August  21, 1996  that 
someone  wishes  to  submit  adverse  or 
czltical  comments.  If  the  efiective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  KagMar  (FR). 
AOOMMCS:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6PD-L),  EPA  Region 
6. 1445  Ross  Avenue.  Dallas,  Texas 
75202-2733.  Copies  of  the  State's 
petition  and  other  Information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  locations'. 
Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD- 
L),  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733 
Air  and  Radiation  Docket  and 
Information  Center.  Enviroiunental 
Protectioo  Agency,  401  M  Street, 
S.W..  Washington, DC.  20460 
Louisiana  Department  of  Environmental 
Quality,  Office  of  Air  Quality ,  7290 
Bluebonnet  Boulevard,  Baton  Rouge, 
Louiaiana  70B10 


Anyoos  wishing  to  review  this 
petition  at  the  EPA  office  is  asked  to 
contact  the  panm  below  to  schedule  an 
appointment  24  hout*  in  advance. 
RM  FUmMBI  ■POWWHOW  CONTACT:  U. 
Mick  Cola.  Air  Planning  Section  (6PD- 
L),  VS.  Enviranmraital  Protection 
A^cy.  Region  6, 1445  Ross  Avenue, 
Dallas.  Texas  75202-2733,  telephone 
(214)  665-7219. 

turn.vmaunwifomu.vam 
Backgnmnd 

Prior  to  the  1990  amendments  to  the 
Act,  the  EPA  identified  and  designated 
nonattaioment  areas  with  respect  to  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  For  such  areas,  States 
submitted  SIPs  to  control  emissions  and 
achieve  attaiiunent  of  the  NAAQS. 
Pointe  Coupee  was  originally  designated 
as  ncmattaiiunent  for  ozone  on  March  3, 
1978.  The  SIP  for  Pointe  Coupee  was 
first  adopted  in  the  early  1980's. 

Points  Coupee  Parish  was  a  rural 
ozone  nonattaiiunent  planning  area 
prior  to  1990.  The  parish  is  contiguous 
to  the  Baton  Rouge  Consolidated 
Metropolitan  Statistical  Area  (CMSA). 
The  ozone  design  value  for  Pointe 
Coupee  for  the  years  1988  through  1990 
was  0.127  parts  per  million,  which 
would  have  classified  the  parish  as  a 
marginal  ozone  nonattainment  area 
under  the  Act. 

Following  the  1990  amendments  to 
the  Act,  the  Louisiana  Department  of 
Environmental  Quality  (IJ>EQ),  in 
conjunction  with  other  State  plaiming 
agencies,  developed  the  boundaries  fbr 
the  Baton  Rouge  ozone  nonattainment 
area.  PoiiUe  Coupee  was  contiguous  to 
the  Baton  Rouge  CMSA.  and  had  two 
large  nitrogen  oxides  (NOx)  sources.  Big 
Cajun  I  and  n  power  plants.  It  was 
concluded  that  the  presence  of  these 
two  large  NOx  soiur^es  would  contribute 
significantly  to  the  ozone  levels  in  the 
Baton  Rouge  CMSA.  Pointe  Coupee  was 
subsequently  classified  as  serious  by 
operation  of  law  and  included  as  put  of 
the  Baton  Rouge  serious  ozone 
nonattaiiunent  area  pursuant  to  sections 
107(d)  and  181(a)  of  the  Act.  Further 
citations  will  reter  to  the  Act  unless 
otherwise  specified.  See  56  FH  56694 
(November  6, 1991). 

The  Clean  Air  Act,  as  amended  in 
1977,  required  areas  tliat  were 
designated  nonattainment  based  on  a 
foilure  to  meet  the  ozone  NAAQS  to 
develop  SIPs  with  sufficient  control 
measiues  to  expeditiously  attain  and 
maintain  the  standard.  Pointe  Coupee 
was  designated  under  section  107  of  the 
1977  Clean  Air  Act  as  nonattainment 
with  respect  to  the  ozoos  NAAQS  on 
March  3, 1978  (40  CFR  81.319).  The 


most  recent  revision  to  the  ozone  SIF 
occurred  on  May  5. 1994,  whan  the  EPA 
approved  a  SIP  revision  fbr  the  State  of 
Louisiana  to  coned  certain 
enibfceabiUty  defidenciee  in  iU  volatile 
organic  compounds  (VOC)  rules  (59  FR 
23164).  For  purposes  of  ledesignations, 
the  State  of  Louisiana  has  an  approved 
ozone  SIP  for  Pointe  Coupee. 

The  LOBQ  has  collected  ambient 
monitoring  data  since  1991  that  show 
no  violations  of  the  ozone  NAAQS  of 
0.12  parts  per  million.  The  LDEQ  has 
developed  a  maintenance  plan  for  Point 
Coupee,  and  soUdted  public  comment. 
Subsequently,  the  LDEQ  submitted  a 
request,  through  the  Governor's  office, 
to  redesignate  this  parish  to  attainment 
with  respect  to  the  ozone  NAAQS.  This 
maintenance  plan  and  redesignation 
request  for  Pointe  Coupee  was 
submitted  to  the  EPA  on  December  20, 
1995. 

Conection  of  Error  Under  Section 
llOOcXe) 

Section  110(k)(6)  provides  whenever 
the  Administrator  determines  that  the 
Administrator's  action  approving, 
disapproving,  or  promulgating  any  plan 
or  plan  revision  (or  part  thereoQ,  area 
designation,  redesignation, 
classification,  or  reclassification  was  in 
error,  the  Administrator  may  in  the 
same  manner  as  the  approval, 
disapproval,  or  promulgation  revise 
such  action  as  appropriate  without 
requiring  any  furdier  submission  &om 
the  State.  Such  determination  and  the 
basis  thereof  shall  be  provided  to  the 
State  and  public.  The  EPA  interprets 
this  provision  to  authorize  the  Agency 
to  make  corrections  to  a  promulgation 
when  it  is  shown  to  the  EPA's 
satisbction  that  an  error  occurred  jn 
failing  to  consider  or  inappropriately 
considering  Information  available  to  the 
EPA  at  the  time  of  the  promulgation,  or 
the  information  made  available  at  the 
tiine  of  promulgation  is  subsequently 
demonstrated  to  have  been  dearly 
inadequate. 

Groimd  level  ozone  formation 
involves  a  photochemical  reaction 
between  certain  precursor  chemicals 
when  specific  meteorological  conditions 
are  present.  Reactions  between  VOCs. 
NOx,  and  to  a  much  lesser  degree, 
carbon  monoxide  (CO),  form  groimd 
level  ozone.  The  EPA's  initial  action  in 
clfssifying  Pointe  Coupee  was  based  on 
the  belief  that  NOx  einissions  from 
Pointe  Coupee  would  significantly 
impact  ozone  levels  in  the  Baton  Rouge 
CMSA,  and  including  the  parish  in  the 
Baton  Rouge  nonattaiiunent  area  would 
assist  in  controlling  future  ozone  levels. 
That  information  was  subsequently 
demonstrated  to  have  been 


inappropriately  considered.  The  EPA 
has  since  determined,  tluough  a  recent 
Urban  Airshed  Modeling  (UAM) 
demonstration,  that  NOx  reductions  are 
not  bmefidal  to  attainment  in  the  Baton 
Rouge  CMSA.  and  therefore  contradicts 
the  LOEQ's  and  the  EPA's  original 
reason  for  the  inclusion  of  Pointe 
Coupee  in  the  Beton  Rouge  planning 
area. 

In  addition,  Pointe  Coupee's  design 
value  in  the  1988-1990  timeframe  was 
0.127  ppm,  which  would  have  lead  the 
EPA  to  dassify  the  area  "marginal". 
Pointe  Coupee  is  not  part  of  the  Baton 
Rouge  CMSA.  and  it  is  a  rural  parish. 
For  these  reasons,  the  EPA  has 
determined  that  the  basis  for  including 
Pointe  Coupee  as  part  of  the  Baton 
Rouge  serious  ozone  nonattainment  area 
was  incorrect.  Therefore,  the  EPA 
believes  it  is  appropriate  to  correct  the 
EPA's  initial  dedsion  by  removing 
Pointe  Coupee  Parish  bom  the  Baton 
Rouge  serious  ozone  nonattainment  area 
and  subsequently  change  the 
classification  of  Pointe  Coupee  Parish 
from  serious  to  marginal.  Please  see  the 
technical  support  document  (TSD)  in 
the  offidal  docket  for  the  detailed  UAM 
analysis. 

Redeajgnation  to  Attainment 

Evaluation  Criteria 

The  1990  Amendments  revised 
section  107(d)(3)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  ortier  to  be  redesignated  from 
nonattainment  to  attainment:  (1)  The 
area  must  have  attained  the  applicable 
NAAQS:  (2)  the  ai^  must  meet  all 
applicable  requirements  under  section 
110  and  part  D;  (3)  the  area  must  have 
a  fiilly  approved  SIP  under  section 
110(10;  (4)  the  air  quality  improvement 
must  be  permanent  and  enforceable; 
and,  (5)  the  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A.  Section  107(d)(3)P) 
allows  a  Governor  to  initiate  the 
redesignation  process  for  an  area  to 
apply  for  attainment  status.  Please  see 
the  TSD  for  a  detailed  diacusaion  of 
these  requirements. 

(1)  Attaiiunsnt  of  the  NAAQS  for  Ozone 

Attainment  of  the  ozone  NAAQS  is 
determined  based  on  the  expected 
number  of  exceedances  in  a  calendar 
year.  The  method  for  determining 
attainment  of  the  ozone  NAAQS  is 
contained  in  40  CFR  50.9  and  appendix 
H  to  that  section.  The  simplest  method 
by  which  expected  exceedances  are 
calculated  is  by  averaging  actual 
exceedances  at  each  monitoring  site 
over  a  consecutive  three  year  period.  An 
area  is  in  attainment  of  the  standard  if 


this  average  results  in  expected 
exceedances  for  each  monitoring  site  of 
1.0,  or  less,  per  calendar  year.  When  a 
valid  daily  maximum  hourly  average 
value  is  not  available  for  each  required 
monitoring  day  during  the  year,  Uie 
missing  days  must  be  accounted  for 
when  estimating  exceedances  for  the 
year.  Appendix  H  provides  the  formula 
used  to  estimate  the  expected  number  of 
exceedances  for  each  year. 

The  State  of  Louisiana's  request  is 
based  on  an  analysis  of  quality-assured 
ozone  air  quality  data  which  is  relevant 
to  both  the  maintenance  plan  and  to  the 
redesignation  request  The  data  come 
from  the  State  and  Local  Air  Monitoring 
Station  network.  This  request  Is  based 
on  ambient  air  ozone  monitoring  data 
collected  for  more  than  three 
consecutive  years  in  the  area.  The  New 
Roeds  monitoring  site  in  Pointe  Coupee 
has  collected  ozone  periodically  since 
1976.  and  continuously  since  1988.  The 
-data  collected  since  1991  clearly  show 
an  expected  exceedance  rata  of  less  than 
1.  The  redeajgnation  request  and 
maintaiunoe  plan  are  based  on  ambient 
air  quality  data  collected  between  1991 
and  1995.  Please  see  the  TSD  for  the 
detailed  air  quality  monitoring  data. 

In  addition  to  the  demonstretion 
discussed  above,  the  EPA  required 
completion  of  air  network  monitoring 
requirements  set  forth  in  40  CFR  part 
58.  This  included  a  quality  assurance 
plan  revision  and  a  monitoring  network 
review  to  determine  the  adequacy  of  the 
ozone  monitoring  network.  The  LDEQ 
fulfilled  these  requirements  to  complete 
documentation  for  the  air  quality 
demonstration.  The  LDEQ  has  also 
committed  to  continue  monitoring  in 
Pointe  Coupee  in  accordance  with  40 
CFR  part  58. 

In  summary,  the  EPA  believes  that  the 
data  submitted  by  the  LDEQ  provides  an 
adequate  demonstration  that  Pointe 
Coupee  attained  the  ozone  NAAQS. 
Moreover,  the  monitoring  data  continue 
to  show  attainment  to  date. 

(2)  Section  110  Requirements  and  Part 
D  Requirements 

For  purposes  of  redesignation,  to  meet 
the  requirement  that  the  SIP  contain  all 
applicable  requirements  under  the  Act, 
the  EPA  has  reviewed  tl»e  SIP  to  ensure 
that  it  contains  all  measures  that  were 
due  under  the  Act  prior  to  or  at  the  time 
the  State  submitted  its  redesignation 
request,  as  set  forth  in  policy.  The  EPA 
interprets  section  107(d)(3)(E)(v)  to 
mean  that,  for  a  redesignation  request  to 
be  approved,  the  State  must  have  met  all 
requirements  that  applied  to  the  subject 
area  prior  to  or  at  the  same  time  as  the 
submission  of  a  complete  redesignation 
request  In  this  case,  the  date  of 


submission  of  a  complete  radetignatian 
request  Is  December  20, 1995. 

Requirements  of  the  Act  that  come 
due  subssquantly  continue  to  be 
applicable  to  the  area  at  later  dates  (see 
section  175A(c))  and.  if  lednigBalion  of 
any  of  the  areas  is  disapprove^tfae 
State  remains  obligated  to  fulfill  thoae 
requirements.  These  requirements  are 
discussed  in  the  following  the  EPA 
documents:  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,"  John  Cakagni,  Directiv, 
Air  QuaUty  Management  Division. 
September  4, 1992:  "State 
Imnlementation  Plan  (SIP)  Actions 
Submitted  in  Response  to  Clean  Air  Act 
(the  Act)  Deadlines,"  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  October  28. 1992;  and  "State 
Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15. 1992,"  Michael  H. 
Shapiro,  Acting  Assistant 
Administrator,  September  17, 1993. 

The  EPA  has  analyzed  the  Louisiana 
SIP  and  determined  that  it  is  consistent 
with  the  requirements  of  amended 
section  110(a)(2).  The  SIP  contains 
enforceable  emission  limitations; 
requires  monitoring,  compiling,  and 
analyzing  ambient  Sr  qualitydata; 
requires  preconstruction  review  of  new 
major  stationary  sources  and  major 
modifications  to  existing  ones;' provide* 
for  adequate  funding,  staff,  and 
assodated  resources  necessary  to 
implement  its  requirements;  and 
requires  stationary  source  emissions 
monitoring  and  reporting.  For  purposes 
of  redesignation.  the  Pointa  Coupee  SIP 
was  reviewed  to  ensure  that  all 
requirements  of  section  110<aK2), . 
containing  general  SIP  elements,  were 
satisfied.  As  noted  above,  the  EPA 
believes  all  marginal  ozone 
nonattainment  area  requirements  have 
been  met  for  Pointe  Coupee. 

Part  D  Requirements.  Before  Pointe 
Coupee  can  be  redesignated  to 
attainment  it  must  have  folfilled  the 
apphcable  requirements  of  part  D. 
Under  part  D,  on  area's  classification 
determines  the  requirements  to  which  it 
is  subject.  Subpart  1  of  part  D  sets  forth 
the  basic  nonattainment  requirements 
appHcable  to  all  nonattainment  areas. 
Subpart  2  of  part  D  establishes 
additional  requirements  for 
nonattainment  areas  classified  under 
Table  1  of  section  181(a).  As  described 
in  the  General  Preamble  for  the 
hnplementatioD  of  Title  1,  specific 
requirements  of  subpert  2  may  override 
subpart  1  's  general  provisions  p7  FR 
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13501  (April  16, 1992)).  With  tkU 
action.  Pointe  Coupee  is  now  subject  to 
the  marginal  requiraments  of  taction 
182(a)  rather  than  section  18Z(c). 
Thaiefora.  in  cider  to  be  redesiviated. 
the  State  must  meet  the  applicable 
raquimnents  of  subpart  1  of  part  D- 
spectfically  sections  172(c)  and  176.  as 
well  as  the  applicaU*  requiiaments  of 
subpart  2  of  part  D. 

Subpart  1  of  Part  D— Section  1 72(c) 
itetpu'rements.  Under  section  172(b),  the 
Administrator  established  that  Statat 
containing  nonattainment  areas  shall 
submit  a  plan  or  plan  revision  meeting 
the  applicable  requirements  of  section 
172(c)  no  later  than  three  years  after  an 
area  is  designated  as  nonattainment, 
unless  the  EPA  establishes  an  earlier 
date. 

Section  172(c)  sets  forth  general 
requirements  applicable  to  all 
nonattaiimient  areas.  Under  section 
172(b),  the  section  172(c)  lequirammts 
are  applicable  as  determined  by  the 
Administrator,  but  no  later  tlian  three 
years  after  an  area  has  been  designated 
as  nonattaiiunent  under  the  Act. 
Furthannore.  as  noted  above,  some  of 
theae  section  172(c)  requirements  are 
superseded  by  more  specific 
lequimnents  in  subpart  2  of  part  D. 
Those  sections  whioi  have  been 
superseded  can  be  found  in  the  subpart 
2  discussion.  In  the  case  of  Pointe 
Coupee,  the  State  has'satisfied  all  of  the 
section  172(c)  requirements. 

As  discussed  under  the  section 
110(kK6)  requirements  alxnre,  Pointe 
Coupee  has  been  part  of  a  larger  serious 
ozone  nonattainment  area.  Serious 
ozone  nonattaiiunent  areas  have  an 
attainment  date  of  November  IS,  1999. 
However,  since  tiiis  action  classifies 
Pointe  Coupee  as  marginal,  the  area  now 
has  an  attaiiunent  date  of  November  IS, 
1993.  Based  on  the  monitoring  data 
collected  between  1991  and  1995.  the 
EPA  agrees  with  the  State  that  Pointe 
Coupee  attained  the  ozone  standard  by 
this  earlier  date. 

The  section  172(c)(1)  non-Reaianably 
Available  Control  Technology  (RACT) 
control  requirements  have  been  met 
throu^  satisfaction  of  the  section 
182(a)(2)(A)  requirements.  The  EPA  has 
determined  that  the  section  172(c)(2) 
reasonable  further  progress  requirement 
does  not  apply  for  this  redesignation 
request,  since  air  quality  data  shows^ 
that  Pdnle  Coupee  has  already  attained 
the  ozone  standard.  The  section 
172(c)(3)  emissions  inventory 
requirements  will  be  satisfied  by  the 
approval  of  the  1993  attaiiunent  year 
inventory  requirements  of  the 
maintenance  plan  under  section  175A. 
The  section  17Z(c)(4)  requirement  to 
identify  and  quantify  emission  increases 


is  intended  to  be  an  alternative  to  the 
ofbets  requirement  of  section  173(a), 
and  is  not  a  prerequisite  to 
redesignation.  Moreover,  once  the  area 
is  redesignated  to  attainment,  these 
provisiaos  will  not  apply  since  the 
Prevention  of  Significant  Deterioration 
lants  of  part  C  will  become 


As  far  the  secUan  172(cM5)  New 
Source  Review  (NSR)  reqidrament,  the 
B>A  has  <fetennined  that  anas  being 
redesignatad  need  not  comply  with  the 
NSR  requirement  prior  to  redesignation 
pravidfld  that  the  area  demonstrates 
maintenance  of  the  standard  without 
part  D  NSR  in  effect  See,  memorandum 
from  Mary  Nichols.  Assistant 
Administrator  for  Air  and  Radiation, 
dated  October  14, 1994.  entitled  Part  D 
New  Source  Review  (part  D  NSR) 
Requirements  for  Areas  Requesting 
Redesignation  to  Attainment.  The 
rationale  for  this  view  is  described  fully 
in  that  memorandum,  and  is  based  on 
the  EPA's  authority  to  establish  de 
minimis  exceptions  to  statutory 
requiremeots.  See,  Alabama  Power  Co. 
V.  Coatie,  636  F.  2d  323. 360-61  (D.C. 
Or.  1979). 

Section  172(c)(6)  requires  that  other 
control  measures  be  included  as 
necessary  to  provide  for  attainment  and 
maintenance  of  the  ozone  standard. 
Since  attainment  has  been  reached  in 
Pointe  Cou[>ee.  no  additional  measures 
are  needed  forattainment.  Any 
additional  measures  required  to  ensure 
maintenance  of  the  ozone  standard  are 
included  in  the  contingency  plan 
submitted  with  the  redesignation 
request  Section  172(c)(7)  requires  that 
the  nonattaiiunent  plan  meet  the 
applicable  provision  of  section 
110(aK2).  As  discussed  above  under  the 
section  110(a)(2)  requirements,  the  SIP 
contains  such  measures  and  has  met  the 
lequirements  of  section  110(a)(2). 
Section  172(c)(8)  allows  the  State  to  use 
equivalent  techniques  for  modeling, 
inventorying,  or  other  planning 
activities  unless  the  EPA  determines 
that  the  techniques  are  less  effective. 
This  allowance  will  continue  to  apply  to 
the  requirements  of  the  maintenance 
plan.  The  section  172(c)(9)  requirements 
for  contingency  measures  are  directed  at 
ensuring  reasonable  further  progress 
and  attaiiunent  by  the  attaiiunent  date. 
These  requirements  do  not  apply  to 
Points  Coupee,  since  the  area  has 
attained  the  ozone  standard. 
Furthermore,  section  175A  for 
mwinttffTT""*  plans  provides  specific 
requirements  for  contingency  measures 
that  eSsctivsly  supersede  the 
requirements  of  this  section. 

Section  176(c)  requires  States  to 
revise  their  SIFs  to  establish  criteria  and 


procedures  to  ensure  that  Federal 
actions,  before  they  are  taken,  conform 
to  the  air  quahty  planning  goals  in  the 
applicable  State  SIP.  The  EPA  believes 
it  is  reasonable  to  interpret  the 
conformity  requirements  as  not  being 
applicable  requirements  for  purposes  of 
evaluating  this  redesignation  request 
under  section  107(d).  Tha  rationale  for 
this  is  based  oo  a  combination  of  two 
fitctors. 

First,  the  requirement  to  submit  SIP 
revisions  to  comply  %vith  the  conformity 
prtivisions  of  the  Act  continues  to  apply 
to  areas  after  redesignation  to 
attainment  Second,  the  EPA's  federal 
conformity  rules  require  the 
performance  of  conformity  analyses  in 
the  absence  of  state-adopted  rules.  For 
a  complete  description  of  the  EPA's 
national  policy  for  the  applicability  of 
conformity  requirements  to 
redesignation  requests,  please  see  the 
Decraiber  7. 1995  Federal  Kegialar  at  80 
FR  62748. 

Finally,  for  purposes  of  redesignation. 
the  Pointe  Coupee  SIP  was  reviewed  to 
ensure  that  all  requirements  of  section 
110(a)(2).  contaiiting  general  SIP 
elements,  were  lati^ed.  As  noted 
above,  the  EPA  believes  the  SIP  satisfies 
all  of  those  requirements. 

Subpart  2  of  Part  D— Section  182(a) 
Bequirements.  The  Act  was  amended  on 
November  15. 1990.  Public  Law  101- 
549, 104  Stat  2399,  codified  at  42 
U.S.C  7401-7671q.  The  EPA  was 
required  to  classify  ozone 
nonattaiiunent  areas  according  to  the 
severity  of  their  problem.  As  discussed 
previously,  Pointe  Coupee  was 
designated  as  a  serious  ozone 
nonattainment  See  40  CFR  81.319. 
Because  of  this  classification,  Pointe 
Coupee  originally  had  to  meet  the  mora 
stringent  section  182(c)  requirements. 
The  EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  amended  section  182. 
Below  is  a  summary  of  how  the  area  has 
met  the  requirements  of  section  182(a) 
for  marginal  areas. 

Emissions  Inventory.  Section  182(a)(1) 
required  an  inventory  of  actual 
emissions  from  all  sources,  as  described 
in  section  172(c)(3)  by  November  IS. 
1992.  On  November  16, 1992,  the  LDEQ 
submitted  an  emission  inventory  for 
Pointe  Coupee  as  part  of  the  Baton 
Rouge  1990  base  year  submission.  The 
EPA  approved  this  1990  base  year 
inventory  on  March  15, 1995. 

Reasonably  Available  Control 
Technology.  To  be  redesignated,  all  SIP 
revisions  required  by  section 
182(a)(2MA)  concerning  RACT 
requirements  must  have  been  submitted 
to  the  EPA  and  fully  approved  (59  FR 


23166).  Louisiana  has  met  all  RACT 
corrections  requirements. 

Vehicle  Inspection  and  Maintenance 
(VM).  Section  182(a)(2)(B)  requires  that 
States  correct  deficiencies  in  any 
existing  I/M  program.  There  is  not. 
however,  any  requirement  under  this 
section  to  implement  a  new  I/M 
program.  Pointe  Coupee  did  not  have  an 
I/M  program  in  place  prior  to  1990.  so 
no  outstanding  I/M  issues  exist.  It 
should  be  noted  that  an  I/M  program 
has  been  adopted  by  the  State  in  this 
parish,  but  the  EPA  has  not  taken  action 
to  approve  it. 

Emissions  Inventory  Update  and 
Statements.  Section  182(a)(3)(AJ 
required  a  periodic  update  of  the  area's 
emission  inventory  under  paragraph  (1) 
within  three  years  of  its  submittal.  The 
State  included  a  1993  inventory  with 
the  December  20, 1995  submittal  of  its 
maintenance  plan  and  redesignation 
request  for  Pointe  Coupee.  Section 
182(a)(3)(B)  required  a  SIP  submission 
by  November  15. 1992.  to  require 
stationary  sources  of  NOx  and  VOCs  to 
provide  statements  of  actual  emissions. 
Louisiana  submitted  an  annual 
emissions  statement  SIP  revision  on 
March  3. 1993.  This  revision  was 
approved  in  the  Federal  Register  on 
January  6. 1995  at  60  FB  2014. 

General  C^fset  Requirement.  Section 
182(a)(4)  required  tiie  State  to  develop 
VOC  emission  oBseH  requirements  in  the 
ratio  of  1.1  to  1.  As  discussed  previously 
under  the  section  172(c)(S)  NSR 
retjuiremenis,  the  EPA  has  determined 
that  areas  being  redesignated  need  not 
comply  with  the  NSR  requirement  prior 
to  redesignation.  Section  172(c)(5)(c)  of 
the  NSR  requirements  specifies  the 
requirements  for  offsets. 

(3)  Fully  Approved  SIP  Under  Section 
110(k) 

Based  on  the  approval  of  provisions 
under  the  pre-amended  Act  and  the 
EPA's  prior  approval  of  SIP  revisions 
under  the  1990  Amendments,  the  EPA 
has  deteimined  that  Pointe  Coupee  has 
a  fully  approved  SIP  under  section 
110(k).  which  also  meets  the  applicable 
requirements  of  section  110  and  part  D 
as  discussed  above. 

(4)  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

The  EPA  approved  the  Louisiana  SIP 
control  strategy  for  Pointe  Coupee. 
satisfied  that  the  rules  and  the  emission 
reductions  achieved  as  a  result  of  those 
rules  were  enforceable.  The  control 
measures  to  which  the  emission 
reductions  are  attributed  are  VOC  RACT 
regulations,  the  Federal  Motor  Vehicle 
Contiol  Program  (FWVCP).  and  lower 
Reid  Vapor  Pressure  (RVP)  for  gasolilie. 


The  FMVCP  and  RVP  reduced  VOC 
emissions  from  motor  vehicles  by  47 
percent  from  1990  to  1996.  In  addition, 
the  State  permits  program,  the 
Prevention  of  Significant  Deterioration 
permits  program,  and  the  Federal 
Operating  Permits  program  will  help 
counteract  future  emissions  growth. 

In  association  with  its  emission 
inventory  discussed  below,  the  State  of 
Louisiana  has  demonstrated  that  actual 
enforceable  emission  reductions  are 
responsible  for  the  air  quality 
improvement  and  that  the  VOC 
emissions  in  the  base  year  are  not 
artificially  low  due  to  local  economic 
downturn.  The  EPA  finds  that  the 
combination  of  existing  the  EPA- 
approved  state  and  federal  measures 
contribute  to  the  permanence  and 
enforceability  of  reduction  in  ambient 
ozone  levels  that  have  allowed  the  area 
to  attain  the  NAAQS. 

(5)  Fully  Approved  Maintenance  Plan 
Under  Section  175 A 

Section  175  A  sets  forth  the  elements 
of  a  maintenance  plan  for  areas  seeking 
redesignation  from  nonattainment  to 
attainment.  The  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
Administrator  approves  a  redesignation 
to  attainment.  Eight  years  after  the 
redesignation,  the  State  must  submit  a 
revised  maintenance  plan  which 
demonstrates  attainment  for  the  ten 
years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  In  this  document,  tiie  EPA  is 
approving  the  State  of  Ixiuisiana's 
maintenance  plan  for  Pointe  Coupee 
because  the  EPA  finds  that  Louisiana's 
submittal  meets  the  requirements  of 
section  17SA. 

A.  Emissions  Inventory-Attainment  Year 
Inventory 

On  December  20, 1995.  the  State  of 
Louisiana  submitted  comprehensive 
inventories  of  VOCs,  NOx,  and  CO 
emissions  from  Pointe  Coupee.  The 
inventories  include  area,  stationary,  and 
mobile  sources  using  1993  as  the  base 
year  for  calculations  to  demonstrate 
maintenance.  The  1993  inventory  is 
considered  representative  of  attainment 
conditions  because  the  NAAQS  was  not 
violated  during  1993  and  was  one  of  the 
three  years  (1991-1993)  upon  which  the 
attainment  demonstration  was  based. 
The  EPA  is  approving  the  1 993  base 
year  inventory  in  this  document 


The  State  submittal  contains  the 
detailed  inventory  data  and  summaries 
by  county  and  source  category.  The 
UAM  Emission  Processing  System  2.0 
Utility  Program  Bureau  of  Economic 
Analysis  Factors  was  used  to  generate 
the  growth  projections  for  the  amissions 
inventory.  'These  factors  were  applied  to 
the  1993  inventory  to  reflect  the 
ejmected  omission  levels  through  2006. 

The  emission  projections  show  an 
increase  above  the  base  year  levels  for 
NOx.  Because  of  this  increase,  the  LDEQ 
was  required  to  provide  justification 
that  Pointe  Coupee  could  maintain  its 
air  quality  in  light  of  this  projected  NOx 
increase.  The  LDEQ  submitted  a  UAM 
demonstration  with  the  redesignation 
request.  The  UAM  demonstration  was 
used  to  demonstrate  the  impact  of  NOx 
emission  increases  on  ozone  formation. 
The  UAM  analysis  showed  that  the 
projected  future  mix  of  emissions  will 
not  cause  a  violation  of  the  NAAQS. 
The  EPA  UAM  guidance  documents 
were  used  in  developing  model  inputs. 

The  model  was  run  using  1992  and 
1993  meteorological  conditions  and 
monitored  ozone  concentration  data. 
This  UAM  demonstration  illustrates  that 
the  projected  NOx  levels  during  the 
maintenance  period  (1993-2006)  will 
not  adversely  affect  ozone  levels  in 
Pointe  Coupee.  Please  see  the  TSD  for 
details  regarding  the  emission  inventory 
and  projections,  as  well  as  a  copy  of  the 
UAM  modeling  results. 

The  following  table  is  a  summary  of 
the  revised  average  peak  ozone  season 
weekday  VOC  and  NOx  emissions  for 
the  major  anthropogenic  source 
categories  for  the  1993  attainment  year 
inventory. 

Summary  of  VOC  Emission  Projec- 
tions RDR  Pointe  Coupee  Parish 
IN  Tons  Per  Day 


1993 

1999 

2006 

Point  Source  VOC  _. 
Area  Soma  VOC  ... 

Nonroad  Source 

VOC 

Onroad  Source  VOC 

2.S0 
0.94 

1.55 
1.63 

2.S2 

oje 

1.70 
1.21 

2.50 
0.88 

1.S1 
1.18 

Total  VOC  . 

6.62 

6.41 

6j07 

Summary  of  NOx  Emission  Projoo- 
tions  for  Pointe  Coupee  Parish  in 
Tons  Per  Day 


1983 

1999 

2006 

Point  Source  NOx  ... 
Area  Source  NOx  ... 
NonroadSoiace 

NOx  

Onroad  Source  NOx 

60.91 
0.03 

3.40 
2.56 

64.76 
0.03 

4.01 
2.19 

67.19 
0.03 

3.33 

2.12 
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Summary  of  NOx  Emission  Projec- 
tions for  Po<nte  Coupee  Parish  in 
Tons  Per  Day— Continued 


1903 

1989 

2006 

ToMNOx 

66.40 

70J9 

72.67 

B.  Continued  Attainment 

Continued  attainment  of  the  ozone 
NAAQS  in  Poinfe  Coupee  will  depend, 
in  part,  on  the  Federal  and  State  control 
measures  discussed  previously. 
However,  the  ambient  air  monitoring 
site  will  remain  active  at  its  present 
location  during  the  maintenance  period. 
These  data  wiU  be  quality  assured  and 
submitted  to  the  Aerometric  Infonnation 
and  Retrieval  System  on  a  monthly 
basis.  A  monitorod  violation  of  the 
ozone  NAAQS  will  provide  the  basis  for 
triggering  measures  contained  in  the 
contingency  plans.  Additionally,  as 
discussed  above,  during  year  eight  of 
the  maintenance  period,  the  1X)EQ  is 
required  to  submit  a  revised  plan  to 
provide  for  maintenance  of  the  ozone 
standard  in  Pointe  Coupee  for  the  next 
ten  year*. 

C  Contingency  Plan 

Sactian  17SA  tequires  that  a 
maintenance  plan  include  contingency 
provisions,  as  necessary,  to  pr<miptly 
correct  any  violation  of  the  NAAQS  that 
occurs  after  redesignation  of  the  area  to 
attainment.  The  contingency  plan 
should  dearly  identify  the  measures  to 
be  adopted,  a  schedule  and  procedure 
for  adoption  and  implementation,  and  a 
specific  time  limit  for  action  by  the 
State.  The  State  should  also  identify 
specific  triggers  which  will  be  used  to 
determine  when  the  measures  need  to 
be  implemented. 

The  LDEQ  has  selected  new  Control 
Techniques  Guidelines  or  Alternative 
Control  Technology  rule 
implementation  and  NOx  RACT  as 
contingency  measures  in  Pointe  Coupee. 
If  at  any  time  during  the  maintenance 
period  Pointe  Coupee  records  a 
violation  of  the  ozone  NAAQS,  the 
LDEQ  will  evaluate  the  potential 
sourc8(s)  of  that  violation  and 
promulgate  either  VOC  or  NOx  RACT 
rules  as  appropriate  for  the  afiected 
source  categories.  The  LDEQ  will  adopt 
rules  within  9  months  of  the  violation, 
and  afiiscted  lources  must  be  in 
compliance  with  the  these  rules  within 
2  years  of  the  violation.  These 
contingency  measures  and  schedules  for 
implementation  satisfy  the  requirements 
ofsectionl75A(d). 


D.  Subaequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b), 
the  State  has  agreed  to  submit  a  revised 
maintenance  SIP  eight  years  after  the 
area  is  redesignated  to  attainment  Such 
revised  SIP  will  provide  for 
maintenance  for  an  additional  ten  years. 

Final  AcHoa 

In  today's  action,  the  EPA  is 
correcting  the  error  made  by  removing 
Pointe  Coupee  from  the  Baton  Rouge 
serious  ozone  nonattainment  area, 
establishing  Pointe  Coupee  Parish  as  a 
separate  planning  area  in  accordance 
with  section  110(k)(6).  hi  addition,  the 
EPA  is  correcting  the  dassification  of 
the  area  from  serious  to  marginal  for 
ozone.  In  accordance  with  sections 
107(dl(2)(B),  and  110(k)(6),  the 
correction  action  portion  of  this 
document  is  a  final  publication  of  the 
classification  of  Pointe  Coupee  Parish  to 
a  marginal  ozone  nonattainment  area, 
and  is  not  subject  to  the  notice  and 
comment  provisions  of  sections  553 
through  557  of  title  5  of  the 
Administrative  Procedures  Act 

The  EPA  has  evaluated  the  State's 
redesignation  request  for  Pointe  Coupee 
for  consistency  with  the  Act,  the  EPA 
regulations,  and  policy.  The  EPA 
believes  that  the  redesignation  request 
and  monitoring  data  demonstrate  that 
this  area  has  attained  the  ozone 
standard.  In  addition,  the  EPA  has 
determined  that  the  redesignation 
request  meets  the  requirements  and 
policy  set  forth  in  the  General  Preamble 
and  policy  memorandum  discussed  in 
this  document  for  area  redesignatioos, 
and  today  is  approving  Louisiana's 
redesigiuition  request  for  Pointe  Coupee 
Parish. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the  B>A 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
doctunent  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  conunents  be  filed.  This 
action  will  be  effective  September  20, 
1996.  imless  adverse  or  critical 
comments  concerning  the  redesignation 
portion  of  this  document  are 
postmarked  by  August  21, 1996.  If  the 
EPA  receives  such  comments,  this 
action  will  be  %vithdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  concerning  the 
redesignation  portion  of  this  document 
will  then  be  addressed  in  a  subsequent 
final  rule  based  on  this  action  serving  as 


a  proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received  on  this  action,  the  public  is 
advised  that  this  action  will  be  eSactive 
September  20, 1996. 

The  EPA  has  reviewed  this 
redesignation  request  for  conformance 
with  the  provisions  of  the  Act  and  has 
determined  that  this  action  conforms  to 
those  requirements. 

Regulatory  Prooaa* 

Under  the  Ragulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
(md  604).  Alternatively,  under  5  U.S.C. 
605(b).  the  EPA  may  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  See 
46  PR  8709.  Small  entities  indude  small 
businesaes,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  1,  part  D  do  not  create  any 
new  requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
small  entities.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  EPA  from 
Ijasing  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
E.Pj\.,  427  U.S.  246,  256-66  (S.Ct 
1976);  42  U.S.C  section  7410(a)(2).  The 
Office  of  Management  and  Budget  has 
exempted  this  action  from  review  under 
Executive  Order  12866. 

Under  section  307(b)(1),  petitions  for 
judidal  review  of  this  action  must  be 
filed  in  the  United  Sutes  Court  of 
Appeals  for  the  appropriate  circuit  by 
September  20, 1996.  Filing  a  petition  for 
reconsideration  of  this  final  rule  by  the 
Administrator  does  not  affect  the 
finality  of  this  rule  for  purposes  of 
judidal  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  or  postpone  the 
eBectiveness  of  this  rule.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  section  307(b)(2)). 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  niture 


raquest  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  econmnic,  and  environmental 
bctors  and  in  ralatian  to  relevant 
statutory  and  regulatory  requirements. 

Uniimded  Mandataa 

Under  sections  202.  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995.  signed  into  law  on  Mardi  22. 
1995.  the  EPA  must  nnAimlra  various 
actions  in  assodation  with  proposed  or 
final  rules  that  indude  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  SlOO  million  or  more  to  the 
private  sector,  or  to  State,  local,  or  tribal 
govemmants  in  the  aggregate. 

Through  submission  of  this  SIP  or 
plan  ravUon  approved  in  this  action, 
the  State  and  any  afibcted  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section 
175A.  The  rules  and  commitmants 
approved  in  this  action  may  bind  Stats, 
local  and  tribal  governments  to  perlbnn 
cntain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
To  the  extant  that  the  rules  and 
commitments  bring  approved  by  this 
action  will  impose  or  lead  to  the 
imposition  of  any  mandate  upon  the 
Stats,  local,  or  tribal  govenmients.  either 
as  the  owner  or  oparator  of  a  source  or 
as  s  regulator,  or  would  impose  or  lead 
to  the  imposition  of  sny  mandate  upon 
the  private  sector,  the  EPA's  action  will 
impose  no  new  rsquiremsnts;  such 
sources  sre  alieady  subject  to  these 
raquirements  understate  law. 
Accordingly,  no  additional  costs  to 
Stats,  local,  or  tribal  governments,  or  to 
the  privata  sector,  renilt  from  this 
action,  'niarefon.  the  B>A  has 
datarmlned  that  this  final  action  does 
not  indude  a  mandate  that  may  result 
in  estimated  coats  of  $100  milUon  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  asctor. 

SIP 


FMBOMBbetair 

This  action  has  been  daasifiad  for 
aignature  by  the  Administrator  under 
tba  piocsdures  pubUahsd  in  the  Fadaral 
B  iglaai  an  January  19. 19BB  (M  FR 
2214-2225).  a*  teviaad  (7  a  July  10. 
199S.  mamorandum  frooi  Maiy  Nidiols. 
Assistant  Administntor  f<ff  Air  snd 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 


Sniaiiiaskiu  to  rumi  ass  and  »fc« 
Ganeral  Accounting  Offloe 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  Houae  of 
Repreaentativea  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  tba  rule  in 
today's  Federal  Ragialar.  This  rule  is 
not  a  "major  rule"  as  defined  I7  section 
804(2)  of  the  APA  as  amended. 

List  of  SolijscCs 

40  era  Hart  52 

Envlranmental  protection.  Air 
pollution  control,  Incorpontion  by 
reference.  Intergovernmental 
regulations,  Ozone,  Raporting  and 
recordkeeping  requirements.  Volatile 
oiganic  compounds. 

40CFBPartai 

Mr  pollution  control,  Nstional  Parks, 
Wilderness  arees. 

DstBd:  June  27. 1996. 
CanlM.1 


Administsntor. 

40  CFR  Parts  52  snd  81  sre  amended 
as  follows: 

PARTSa-IAMENDEO] 

1.  The  authority  dtation  for  part  52 
continues  to  read  as  follows: 

AadMctty:  42 1J.S.C  74m-787Hj. 

SubpMt  T— UNilatMia 

2.  Section  52.970  is  amenttod  by 
adding  paragraph  (c)(70)  to  raad  as 
follows: 


|62J»  ManMaaAonofplM. 


(c)  •  *  • 

(70)  The  Louisiana  Dspaitmanl  of 
Environmental  Quality  suhmltlad  a 
redesignation  raquaat  and  in«int»»i«i«^ 
plan  far  Pointe  Coupas  Parish  on 
Deosmber  20. 1995.  The  redesignation 
reouest  and  maintenance  plan  meat  tha 
reoealgnatian  requirements  in  Tiwttlim 
107(dX3XE)  of  the  Act  as  amanded  in 
1990.  The  radaaignatiao  meets  the 
Federal  raquirements  of  sscUon 
182(aHl)  of  the  C3aan  Air  Act  as  a 
revision  to  the  Louisiana  ozone  Slate 
Implementation  Plan  for  Pointe  Coupee 
Parish.  The  EPA  therefore  apfumred  the 


request  for  redesigDatioo  to  attainment 
with  respect  to  ozone  tor  Pointe  Coupee 
Parish  OD  September  20, 1996. 

(i)  Incorporation  by  refennce. 

(A)  Letter  dated  August  31. 1995,  from 
Mr.  Custave  Von  Bodtmgen.  Pi, 
Assistant  Secretary,  Louisiana 
Department  of  Environmental  Quality, 
transmitting  a  copy  of  the  Pointe 
Coupee  Parish  maintanance  plan  for  tha 
EPA's  approval 

(ii)  Additional  material. 

(A)  Latter  dated  August  28. 1995.  tnm 
Govenior  Edwin  E.  Edwards  of 
Louisians  to  Ms.  Jane  Saginaw,  Ragtonal 
Administrator,  requesting  tbs 
reclassification  aiid  ledesignaUan  of 
Paints  Coupee  Pariah  to  attainment  for 


(B)  The  ten  year  ozone  maintanance 
plan,  including  emisaions  projections 
and  contingency  measurea,  sutanittad  to 
the  EPA  as  part  of  the  Pointe  Coupee 
Parish  redesignation  request  on 
December  20, 1995. 

3.  Section  52.975  is  amandwl  by 
adding  parapaph  (d)  to  read  as  follows: 

I8un 


(d)  Approval.  The  Louisiana 
Department  of  Environmental  Quality 
submitted  a  redesignation  request  and 
maintenance  plan  for  Pointe  Coupee 
Parish  on  December  20, 1995.  The 
redeaignation  request  and  maintenance 
plan  meet  the  redesignation 
requiremenu  in  section  107(dM3)(E)  of 
the  Act  as  amended  in  1990.  'The 
redeaignation  meets  the  Fedaial 
raquiiemenu  of  section  182(a)(1)  of  tha 
Qaan  Air  Act  as  a  rsvisicm  to  the 
l<wilsisns  ozone  State  Implementation 
Plan  for  Pointe  Coupee  Parish.  Tha  EPA 
therefore  approved  the  request  for 
redesignation  to  attainment  with  respect 
to  ozone  for  Pointe  Coupee  Pariah  on 
S^Xembar  20, 1996. 

PARrai— [Aaeaco) 

1.  'nia  authority  dtation  far  part  81 
continuae  to  reed  as  follows: 


:  42  U  AC  7401-7671q. 

2.  In  §  81.319,  tha  oanie  table  ik 
amended  by  revising  the  entries  for  the 
Baton  Rouge  Area  and  adding  an  entry 
for  Points  Coupee  Area  in  alphabetic^ 
order  to  raad  as  follows: 

|«1,31t 
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LoutSMNA— Ozone 


Ea«  Baton  nouB*  PaWi 

tMrvM  Pin*  - 

LMngMon  Parish 

WaM  Baton  Rouga  Parish 


Points  Coupe*  Aim: 
Points  Co>jpa«  Parish  . 


3g0sn«)ef2O.188B       MMnmsnt  , 
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47CFRPart73 

(Ml  Ooefeal  No.  M-M;  RM->7r7] 

Ririto  BroadeaiBting  Sarvtca*;  Oraan 


this  dedsion  may  also  be  purchased 
{rom  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc.,  (202)  857-3800,  2100  M 
Street.  NW.,  Suite  140.  Washington.  DC 
20037. 

LW  of  Snliiacia  is  47  CnPart  73 
Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


V:  Federal  Communications 
Coramission. 
ACTKM:  Final  rule. 


:  The  Commission,  at  the 

request  of  Wagonwheel 
Ccmununications  Corporation,  allots 
Channel  268C  at  Green  River,  Wyoming, 
as  the  community's  first  local  aural 
transmission  service.  See  61  FR 15442, 
March  8, 1906.  Channel  268C  can  be 
allotted  to  Gieen  River  in  cinnplianca 
with  the  Commission's  minimum 
distance  separation  lequiiements  at  dty 
reference  cooidiiutes.  The  coordinates 
ibr  Channel  Z68C  at  Green  River  are 
North  Latitude  41-31-36  and  West 
Longitude  109-28-06.  With  this  action, 
this  proceeding  is  terminated, 
DATES:  Effective  August  26, 1996.  The 
window  period  for  filing  applications 
will  open  on  August  26, 1996,  and  close 
on  September  26. 1996. 
FOR  FURTHER  INFORiUTKM  OOHTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bursau.  (202)  418-2180 
SUPflEMEHTARV  MFORHATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-63. 
adopted  July  3, 1996.  and  released  July 
12, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  .Street.  NW., 
Washington,  DC  The  complete  text  of 


PART73-{AMEN0E01 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AtAmttr-  Sectioiu  303. 48  Stat,  as 
■mended.  1082: 47  U.S.C  1S4,  u  amanded. 

fTUOZ    [AmamMI 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wyoming,  is  ameiuled 
by  adding  Green  River,  Channel  268C. 
Fadstal  Communicatioiu  Conuninion. 
^lniA.KaroiisQS. 

Chief,  Allocations  Bmnch,  Policy  and  Ruht 
Divitian.  Mass  Media  Buraau. 
IFR  Doc  96-18444  Filed  7-19-96:  8:45  am) 
aaiaia  oooa  sns-ai-r 


47Cn(Part73 

(MM  DocKal  No.  t4-1«:  RM-MM.  nM- 
■678) 

RmSo  Bfoadearti«g  S«vieM; 
FrMtoriekabufSi  HakMM  and 
CMtrovilto,TX 

AQENCV:  Federal  Communicatians 

Commission. 

Acnow:  Final  rule. . 

SUMMARY:  This  document  rescinds  the 

Report  and  Order  in  this  proceeding. 

See  60  FR  32298,  pubhshed  June  21, 

1995. 

EFFECnvc  DATE:  August  20. 1996. 


FOR  FtmiHER  INFORMATX3N  OOMTACr. 
Robert  Hayne,  Mass  Media  Bureau, 
(202)  776-1654. 

SUFPLEMEtfTAL  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  in 
MM  Docket  No.  94-125.  adopted  June 
28, 1996,  and  leleased  July  5, 1996.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Brandi  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC  The  ctanplete  text  of 
this  decision  may  also  be  purchased 
fix>m  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Washington,  DC  20037. 
List  of  Snbiects  in  47  CFK  Pait  73 

Radio  broadcasting. 
Federal  Communications  Commlsaioo. 
Bmoa  A.  Romaao, 

Depuly  Chief.  Policy  and  Bales  Division,  Mass 
Media  Bureau. 

IFR  Doc  96-18445  Filed  7-19-96;  8.45  ami 
■auNO  ooea  sn>ai-r 


47CfRPait73 

[MM  Dockal  NO.  99-136;  RM-S161.  RM-saOS 

4Ry-s3iai 

Radio  Broadcasting  Sarvtcas: 
Clavrtston,  Fort  Myafs  VHIaai 
tadtantowRi.  JupMir,  Kay  Cokmy 
Basel),  Kay  Largo,  MaraMion  and 
Na|>laa,FL 

AQENCV:  Federal  Communicationa 

CcHmnissioo. 

ACTION:  Final  rule:  application  for 

review.      ■ 

SUMMARY:  This  action  dismisses  an 
Application  for  Review  filed  by  Palm 
Beach  Radio  Broadcasters.  Inc..  WSUV, 
toe.  and  GGG  Broadcasting,  toe.  ("Joint 
Petitioners")  in  rSlponsa  to  a 
Memorandum  Opinion  and  Order.  See 
60  FR  32120,  June  20. 1995.  On  May  21. 
1996,  Joint  Petitioners  withdrew  the 


Application  for  Review  fllad  in  this 
proceeding  pursuant  to  Section  1.420(j) 
of  the  Commission's  Rules, 
EFFSdlVE  OATI:  July  22. 1S96. 

FOR  RHmCR  MPOMIATION  CONTACT: 
Kathleen  Siiheuerle,  Masa  Media 
Bureau.  (202)  418-2180. 

aUPPlEMBITARY  MFORMATHN:  This  U  a 
synopaia  of  the  Commission's 
Uemoiandum  Opinion  and  Oder,  MM 
Docket  No.  93-136,  adopted  June  27. 
1996,  and  released  June  28, 1996.  liie 
fiill  tesct  of  this  Commission  decision  is 
avaiU>la  for  inspection  and  copying 
during  nonnal  business  hours  m  the 
Commdaaiaa's  ReisnDoa'Caitar  (Room 
239).  1919  M  Street.  NW..  Washington. 
DC  The  complete  taxt  of  this  dedaion 
may  alao  be  purchased  bom  die 
Commission's  copy  cantiactors, 
Inteniatiaul  Ttanaalption  Sarvicea, 
Inc.  2100  M  Stiset,  NW..  Suite  140. 
Washington,  DC  20037,  (202)  857-3800. 

LisI  of  Snbiaola  in  47  ere  Part  73 
Radio  bmadcasting. 

Fadanl  Conummicatlans  Cooimiaalon. 

* '  "-nrnii. 

Deputy  Chief,  Policy  and  Rales  Divisioa.  Mam 
Media  Bureau. 

IFR  Doc  96-18446  Filed  7-l»-«6: 8.-4S  am) 
Kta«  oooa  snaava 


DEPAflTMBfr  OF  DEFENSE 
48  CFR  Psrts  226  and  2tt 
|DFAmCMaSS-Miq 


»sgtils»on  tuppiawiant;  Patrolaum 
PmhMta  From  Cartbbaan  Baaki 


Maeti  Depaitmant  of  Oafnie  CDoD). 
ACTION:  btnim  lula  with  rsquast  fat 
ooaunant. 

SUMMARY: -nw  Director  of  Defense 
Pncuiamant  baa  issoad  an  intaiim  rule 
amandiiig  the  Dafanae  Federal 
Amuiattlon  RMulaUon  Supplement 
(DFAKS)  to  iiilqrimplement  Section 
8094  of  die  Fiacal  Year  1994  Delanae 
AppropriatiaDa  Act  (F^iblic  Law  103- 
139).  Section  8094  laquires  that  the 
Department  of  Defense  consider  all 
qualillad  bids  from  any  eligible  country 
under  the  Caribbean  Basin  Economic 
Recovery  Act  as  if  they  were  offers  bom 
designated  countries  under  the  Trade 
Agnemadts  Act 

DATES:  Effective  date:  July  22, 1996. 
Conunent  date:  Comments  on  the 
intarim  rule  should  be  submitted  to 
writing  to  the  address  shown  below  on 
or  before  September  20, 1996.  to  be 


oonsideied  to  the  farmulaUon  of  the 
final  rule. 

AMNKSSSS:  toterested  parties  should 
submit  wrritten  comments  to:  Deienae 
Acquisition  Regulations  Council.  Atto: 
Ms.  Amy  WiUiams,  PDUSD  (AJfT)  DP 
(DAR).  IMD  3D139.  3062  Defense 
Pentagon.  Waahington.  DC  20301-3062. 
Telebx  number  (703)  602-0350.  Please 
dte  DFARS  Case  96-0312  in  all 
conespondanoe  related  to  this  issue. 
FOR  FURTMBI  SffORMATION  CONTACT:  Ms. 
Amy  Williams,  (703)  602-0131. 

aUPKEMBITARV  MFORMATION: 
A.  BackyxMuid 

This  toterim  rule  implements  Secticm 
8094  of  the  Fiscal  Year  1994  Defense 
Appropriations  Act  (Pub.  L.  103-139). 
This  requirement  was  originally 
implemented  at  DFARS  225.401. 
225.403(m)(4),  and  225.403-70  under 
DFARS  Case  93-D312.  Tt:;  final  rule 
was  published  to  the  Federal  Raciata' 
on  May  5, 1994  (59  FR  23169).  !& 
hnplainentation  at  DFARS 
22S.403(m)(4)  waa  Undtad  to  contiacts 
awarded  during  fiscal  year  1994. 
Because  Section  8094  of  Pub.  L.  103- 
139  does  not  contam  time  limits,  this 
rule  removes  the  time  limit  at 
22S.403(m)(4).  to  addition,  this  rule 
amends  IVARS  225.403-70  and 
:    252.225-7007  to  clarify  that  the 
definition  of  Caribbean  Baato  country 
end  products  indudes  petroleum  and 
any  end  product  derived  from 
peboleum. 

B.  Kagnlatory  Flcdbility  Act 

TUs  toterim  rule  is  not  ejqiected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
withto  the  meaning  of  ttia  Regulatory 
Flexfldlity  Ad.  5  U.S.C  801.  at  seq., 
becauae  petroleum  and  products 
derived  bom  petroleum  are  already 
subjed  to  the  Trade  AgrsemenU  Act 
The  conaideratioo  of  Caribbeen  Basto 
country  oflera  <rf  petroleum  and 
products  derived  bom  petroleum  is  not 
expected  to  significantly  iBeCt  the 
petroleum  mari^et  to  this  country. 
Furthermore,  the  Trade  Agreements  Ad 
and  the  Caribbean  Basto  Ecooomlc 
Recovery  Ad  apply  only  to  acqidsitiaiu 
exceeding  $190,000  to  value.  An  initial 
Regulatory  Flexibility  Analysis  has 
therefore  not  been  performed. 
Comments  are  tovited  from  small 
businesses  and  other  toterested  parties. 
Comments  from  small  entitiee 
concerning  the  afiiscted  DFARS  subparts 
will  be  considered  to  accordance  with 
Section  810  of  the  Act  Such  comments 
must  be  submitted  separately  and  dta 
DFARS  Case  96-D312  to 
ootreqiondeiice. 


C  Papanaotk  Kadaciiia  Ad 

The  PrnperwoA  Raducdon  Ad  does 
not  apply.  This  toterim  rule  does  not 
impoae  any  new  infonaation  colladian 
requirements  whidi  require  the 
approval  of  the  Office  of  Man^ement 
and  Budget  under  44  U.S.C  3501,  at 
seq. 

D.  Dalaimiiiatian  to  lasaa  aa  latBia 
Rak 

A  determinatioo  has  been  made  under 
the  authoritv  of  the  Secretary  of  Defeoia 
that  compelling  reasons  exist  to 
promulgate  this  toterim  rule  prior  to 
a&irding  the  public  an  opportunity  to 
comment  This  action  is  neoaaaary  to 
fully  implement  Section  8094  of  die 
Fiscal  Year  1994  Defanae 
Appropriationa  Ad  (Pub.  L.  103-139). 
Comments  received  to  response  to  the 
publicatirai  of  tbis  toterim  rule  will  be 
considered  to  formulating  the  final  rule. 

Uat  afSoliiects  to  4S  ere  Parts  X2S  aad 
2S2 

Govannnent  procurement 
MckalaP.PiMnaih 
Encut/n  Editar.  Detente  Acquisition 
Regulations  Coaiwd. 

Therefore,  48  ere  Parts  225  and  252 
are  amended  as  foUo«»s: 

1.  The  authority  dtation  for  48  (TR 
Parts  225  and  252  coottouaa  to  read  aa 
follows: 

A^hatlly:  41  U.SXL  421  aod  48  C3V 
Chaplarl. 

PART  22S-FOIiaQN  ACQUWnON 

2.  Sactimi  225.403  ia  amended  by 
removing  paiaenph  (niX4)  and  by 
adding  to  its  place  paragraph  (g)(4)  to 
read  as  fbUowa: 


(g)  (4)  to  accordance  with  Section 
8094  of  the  Fiacal  Year  1994  Oefanae 
AppropriatiaBS  Act  (Pnblic  Law  103- 
139),  the  exceptioo  fat  petroleum  and 
any  prodod  derived  bom  petroleum 
doas  not  apply. 

3.  Section  225.403-70  is  amended  by 
revising  the  introductory  taxt  to  read  m 
follows 

OLan-W  PraduetaauSiaMtoSada 


Foreign  end  products  subjed  to  the 
Trade  Agreements  Ad  and  NAFTA  an 
those  to  the  folloMring  Federal  supply 
groups  (FSG).  If  a  produd  ia  not  to  one 
of  the  hated  groups,  the  Ttade 
Agreements  Act  and  NAFTA  do  not 
apply.  The  definition  of  Caribbean  Basto 
country  end  products  to  FAR  25.401 
exdudes  those  end  products  which  are 
not  ehgibis  for  duty-free  traatmant 
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under  19  U.S.C.  2703(b).  However, 
225.401  expands  the  definition  of 
Caribbean  Basin  country  end  products 
to  include  petroleum  and  any  product 
derived  from  petroleum.  The  list  of 
products  has  been  annotated  to  indicate 
those  products  which  are  eligible  for 
designated  and  NAFTA  countries,  but 
are  not  presently  eligible  for  Caribbean 
Basin  countries. 


PART  2aa-80IJCtTATKNI 
pflOVISIONS  AND  COKTTWCT 
CUUISES 

4.  Section  252.225-7007  is  amended 
by  revisiiig  the  clause  date  to  read  "(JUL 
1898)";  by  revising  the  introductory  text 
of  paragraph  (a)(l)(ii);  by  adding  the 
wind  "and"  at  the  end  of  paragraph 
(aXl)(il)(C):  by  revising  paragraph 
(a)(l)(ii)(D);  and  by  removing  pangiaph 
(8)(lKi>)(E).  The  revised  text  reed*  as 
follows: 

2gZ.21S-7M7    Tiad* 


(a)*  *  * 

(D*  •  *  ^      ^ 

(ii)  Excludes  products,  other  than 
petroleum  and  any  product  derived 
from  petroleum,  that  are  not  granted 
duty-free  treatment  under  the  Caribbean 
^Basin  Economic  Recovery  Act  (19  U.S.C. 
2703(b)).  These  exclusions  presently 
consist  of— 
•        *        *        *        • 

(D)  Watches  and  watch  parts 
(including  cases,  bracelets,  and  straps) 
of  whatever  type,  including,  but  not 
limited  to,  mechanical,  quartz  digital,  or 
quartz  analog,  if  such  watciies  or  watch 
parts  contain  any  material  which  is  the 
product  of  any  country  to  which 
Harmonized  Tariff  Schedule  column  2 
rates  of  duty  apply. 

(FR  Doc  fl6-lM31  FUed  7-19-M;  8:45  ami 


OEPARTMBfT  OF  TRANWORTATION 

Fadml  Railroad  Administration 

4«cmPart22S 

(FHA  DoehM  He.  RAR-*,  Notice  No.  14) 

Rallfftart  AucMMit  nepofUnq 

AOStCV:  Federal  (Railroad 

Administration  (FRA). 

ACnOM:  Notice  of  Open  Meeting. 

in— Ifltrr  On  June  18, 1996.  FRA 
published  a  final  rule  (61  FR  30S4O) 
amending  the  railroed  accident 


reporting  regulations  at  49  CFR  Part  225. 
The  amendments  to  these  regulations 
are  effective  January  1, 1997.  Railroads 
are  required  to  use  the  FRA  Guide  for 
Preparing  Accidents/Incidents  Reports 
[FRA  Guide)  when  preparing  the 
numerous  required  monthly  repmts  arul 
forms  submitted  to  FRA.  Instructions 
contained  in  the  FRA  Guide  are 
provided  to  assist  railroads  in  meeting 
this  obligatioB.  Various  changes  and 
revisions  to  the  FRA  Guide  are 
necessary  due  to  the  revisions  of  the 
accident  reporting  regulations. 

FRA  thus  gives  notice  of  an  open 
meeting  to  discuss  revisions  to  the  FRA 
Guide,  Among  the  primary  objectives  of 
this  meeting  are  to  develop  new  codes 
for  the  Railroed  Injury  and  Ilhiess 
Summary  (Continuation  Sheet)  (Form 
FRA  F  6180.5Sa):  to  design  new  record 
layouts  for  magnetic  media  and 
electronic  submission  of  reports  to  FRA; 
and  to  discuss  and  recommend  any 
other  changes  to  the  FRA  Guide 
necessary  to  implement  the  revisions  to 
the  acddsnt  reporting  regulations.  FRA 
invited  all  interested  parties  including 
representatives  of  the  Assodalion  of 
American  Railroads  (AAR)  Information 
Exchange  Forum  on  Uniformity  in 
Reporting  Committee,  rail  labor 
associations,  trade  associations, 
members  of  the  public,  as  well  as  any 
other  interested  party.  FRA  may 
schedule  additional  meetings  to  the 
extent  that  interest  is  expre»ad  by 
parties. 

dates:  The  meeting  is  schedtiled  to 
commence  at  8:30  a.m.  on  Tuesday,  July 
30th  and  to  conclude  at  3:00  p.m.  on 
Thursday,  Ai^gust  IsL  It  is  anticipated 
that  the  meeting  will  conclude  at  4KXI 
p.m.  on  Tuesday,  July  30th  and  on 
Wednesday.  July  31sL 

MWMtSEt:  The  meeting  will  be  held  at 
the  Hall  of  States  Conference  Center, 
'    444  North  Capitol  Street,  I^fW., 
Washington.  DC  20001.  The  room 
number  for  the  meeting  will  be  posted 
in  the  lobby  of  this  building.  The 
meeting  is  open  to  the  public  on  a  first- 
come,  first-served  basis. 

FOR  FURTHER  mrom»,vou  contact: 

Robert  L.  Finkelstein,  Staff  Director, 
Office  of  Safety  Analysis.  Office  of 
Safety.  FRA,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (telephone  202- 
501-4863  or  202-366-0543);  or  Marina 
C.  Appleton,  Trial  Attorney.  Office  of 
-    Chief  Counsel,  FRA.  400  Seventh  Street, 
SW.,  Washington.  DC  20590  (telephone 
202-366-0628). 


Issued  in  Waabington,  DC.  on  )uly  17, 
1M6. 

DauUM.IIxkaA 

Deputy  Federal  BaOitiad  Administrator. 
IFR  Doc.  96-18898  Piled  7-19-96;  8:45  ami 
aaAaa  cooa  «i*-as-H 


DEPARTMENT  OF  COtaiERCE 

National  Ocaanic  and  Atmospharte 
AdmhtlitratkMi 

SOCFRPartOSO 
[U>.0SZ7M8] 

AttaiUe  Swofdnah  FWiaty;  Drffl  QillnM 
Ctoaura  Poatponamant 

AOENCV:  National  Marine  Fisheries 

Service  (NMFS),  Nstional  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnow;  gosure  postponement 

SUMMARY:  NMFS  postpones  the  closure 
of  the  drift  gillnet  fishery  for  swordfish 
in  the  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea.  On 
July  9, 1996.  NMFS  announced  a 
closure  date  of  July  17. 1996.  However, 
NMFS  has  determined  that  the  adjusted 
second  semiannual  subquota  for 
swordfish  that  may  be  harvested  by  drift 
gillnet  will  not  be  reached  on  or  before 
July  17, 1996,  as  was  previously 
determined.  This  closure  postpionement 
will  allow  vessels  to  continue  to  fish 
and  is  necessary  to  allow  the  quota  to ' 
be  reached. 

EFFECTIVE  DATE:  This  postponement 
action  is  effective  July  17, 1996.  The 
closure  that  published  on  )uly  9, 1996 
at  61  FR  35971  is  postponed  until  2330 
hours,  local  time,  July  19, 1996,  and  will 
be  in  effect  through  2400  hours,  local 
time,  November  30, 1996. 
FOR  FURTHER  MFORMATMN  CONTACT: 
Ronald  G.  Rinaldo,  301-713-  2347. 
SUFI>La«(TARY  BffORMATWN:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.)  and  the 
Atlantic  Tunas  Omvention  Act  (16 
U.S.C  971  et  seq.). 

The  1996  swordfish  Total  Allowable 
Catch  (TAC)  allows  for  an  Atlantic 
swordfish  drift  gillnet  subquota  of  22.5 
mt  dressed  weight  (49,604  lb)  for  the 
January  1  to  )une  30  period,  and  a 
subquota  of  23.45  mt  dressed  weight 
(51,698  lb)  for  the  July  1  to  November 
30  period.  NMFS  estimates  that 
approximately  33,183  lb  (15.0  mt)  were 
caught  during  the  first  period  subquota. 
As  required  under  appucable 
regulations,  the  remaining  portion  of  the 


first  period  subquota  (16,421  lb)  has 
been  carried  over  to  the  second  period, 
(or  an  adjusted  second  period  subquota 
of  30.9  mt  dressed  wei^t.  or  68,119  lb. 
NMFS  estimates  that  approximately 
13,818  lb  remain  of  the  adjusted  second 
period  subquota  as  of  this  date. 

Based  on  projected  catch  rates,  NMFS 
had  previously  announced  a  closure 
date  of  July  17, 1996  (61  FR  35971). 
Because  of  Hurricane  Bertha,  many  of 
the  vessels  were  unable  to  fish  for  a 
number  of  days  and  the  quota  is  not 
expected  to  be  reached  on  or  before  July 
17, 1996,  as  was  previously  estimated. 
Given  the  approximately  13,818  lb 
remains  of  tbe  second  period  subquota 
and  current  fishery  catches  averaging 
approximately  7.000  lb  per  day,  NMFS 
estimates  that  the  quota  will  be  reached 
on  or  before  July  19. 1996.  Hence,  action 
is  being  taken  to  postpone  the  fishery 
closure  to  be  effective  2330  hours  on 
July  19, 1996  through  2400  hoius 
November  30, 1996. 

During  this  closure  of  the  drift  gillnet 
fishery:  (1)  No  one  aboard  a  vessel  using 
or  having  on  board  a  drift  gillnet  may 
fish  for  swordfish  from  the  North 
Atlantic  swordfish  stock;  (2)  no  more 
than  two  swordfish  per  trip  may  be 
possessed  on  board  vessel  using  or 
having  on  board  a  drift  gillnet  in  the 
North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Claribbean  ^,  north 
of  5*  N.  lat.  or  landed  i^  as  Atlantic. 
Gulf  of  Mexico,  or  Cailwean  coastal 
state. 

Classificatiaa 

This  action  is  required  by  50  CFR 
630.2S(a)  and  is  exempt  mm  review 
under  E.0. 12866. 

Dsted:  )uly  17, 1986. 
■icbardaScfaaafcr, 

Director.  Office  ofFitheriet  Comervatlott  and 
Management.  National  Marine  Fiaheries 
Service. 

IFR  Doc  96-18564  FUed  7-17-96;  4.-47  pm) 
sa^an  caoa  asiKa».r 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Correction  to  final  rule. 


SO  CFR  Part  680 

IDocfeet  No.  9a061417a-<17e-01:  lA. 
06079SA] 


FWiarfaa  Off  Waal  Coast  SMaa  and  in 
tha  Wasism  Paeffic;  Cemetion 

AOBICY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


SUMMARY:  This  document  corrects  an 

error  in  §660.323  (a)(2)(ii)  in  the  final 

rule  concerning  Fisheries  Off  West 

Coast  States  and  in  the  Western  Pacific. 

published  July  2. 1996  (61  FR  34570). 

EFFECTIVE  DATE:  July  1. 1996. 

FOR  FURTHER  MFORMATION  CONTACT: 

Cheri  Sexton  McCarty,  NMFS,  301-713- 

2341. 

SUPPLEMENTARY  MFORMATION: 

Background 

The  final  rule  doctmient  96-16234 
beginning  on  page  34570  in  the  issue  of 
Tuesday,  July  2, 1996,  in 
§660.323(8)(2)(ii),  incorrectly  indicates 
that  the  starting  date  of  the  regular 
season  for  nontrawl  sablefish  is  August 
6.  This  error  needs  to  be  corrected  to 
ensure  that  the  public  is  aware  that  the 
correct  starting  date  of  the  fishery  is 
September  1. 

CorrectiiMi  of  Publication 

Accordingly,  the  publication  on  July 
2, 1996,  of  the  final  rule  document  (LD. 
050796A),  which  was  the  subject  of  FR 
Doc.  96-16234,  is  corrected  as  follows: 

1(60.323    [CoireeM] 

On  page  34594,  in  the  second  column, 
in  S  660.323,  paragraph  (a)(2)(ii),  in  the 
first  sentence,  the  date  "August  6"  is 
corrected  to  read  "September  1". 

Dated:  )uly  IS,  1966. 
GaiyMadwdb 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
IFR  Doc.  86-18428  FUed  7-19-96: 8:45  ami 
aaxan  oooa  isi*-i*-r 


SO  CFR  Part  679 

[Docket  No.  (6aB311K-61Ca-01:LO. 
042996B] 

mN064*-AI1S 

Fishariaa  Of  tha  Exdualvs  Economic 
Zona  Off  Alaaka;  Coiraction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commeroe. 

ACTION:  Correction  to  final  regulations. 


Y;  This  document  contains  a 
coiTection  to  final  regulations  (LD. 


042996B),  which  were  published 
Wednesday,  June  19, 1996  (61  FR 
31228).  Tlie  regulations  related  to 
consolidation  of  six  parts  in  title  SO  of 
the  CFR. 

EFFECTIVE  BATE:  July  1, 1996. 

FOR  FURTHER  arORHATMN  CONTACT: 
William  Bellows,  301-71 3-Z344. 

SUPPLEMENTARY  MFORMATKM: 


Baclcgronnd 

The  final  regulations  that  are  tha 
subject  of  this  correction  consolidated 
several  sections  of  regulatioiu  in  parts 
671,  672,  673,  675,  676,  677,  and  679. 
The  consolidation  was  effected  as  part 
of  the  President' s  Regulatory  Reform 
Initiative.  The  final  rule  reorganized 
management  measures  into  a  more 
logical  and  cohesive  order,  ranoved 
dupUcative  and  outdated  provisions, 
and  made  editorial  changes  for 
readability,  clarity,  and  achieved 
uniformity  in  regulatory  language.  It  • 
was  not  intended  to  make  substantive 
changes  to  existing  regulations. 

Need  for  Conection 

As  published,  the  fitul  rule  contained 
a  paragraph  that  was  proposed  in 
another  agency  rulemaking  but  had  not 
yet  been  adopted  as  final  Therefore, 
inclusion  of  the  paragraph  in  the 
consolidated  rule  would  constitute  a 
substantive  change,  in  spite  of  the  fact 
that  the  preamble  stated  that  no  such 
changes  ware  made.  The  paragraph  was 
inadvertantly  placed  in  the  rule. 

Correction  of  Publicatioa 

Accordingly,  the  publication  on  JunA 
19. 1996,  of  the  final  regulaUons  (LD. 
042996B).  which  was  the  subject  of  FR 
Doc  96-14593.  is  corrected  as  follows: 

f«7S.32    [CcneMsiq 

On  page  31269,  in  the  first  column,  in 
$679.32,  paragraph  (e)(l)(vi)  is  removed 
and  reserved: 

Aodiarily:  16  U.S.C  773  etse;.  and  ISO! 
et  set]. 

Dated:  )uly  IS,  1896. 
GaiyMatlsck. 

Program  ManagementOfficer,  National 

Marine  Fisheries  Service. 

IFR  Doc.  96-18429  Filed  7-19-86:  8:4S  im| 
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Proposed  Rules 


TM  Mdlon  a«  th*  FEDERAL  REQISTHR 
coi^ra  noiicw  k>  «w  puUc  ol  the  prapoMd 
issumce  o<  niM  aid  ragUMom.  Tlw 
pijpaM  ol  ttMM  nolen  k  K>  giv*  InHraMd 
pwaora  «i  opporkmily  to  pwlielpato  in  the 
lU*  n^dng  prior  to  »ia  Kkiplian  c«  Km  Anal 


MPARTMBfT  OF  TRANSPORTATION 


UCFRPwtZS 

IPocM  No.  NM-iati  Notie*  No.  ac-M-a- 

NM) 

SpMial  Commons:  CWtavaMNt  DHC- 
S-400  Aliptana;  MgMntanatty 


AOacr:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notics  of  proposed  special 

conditions. 


1:  This  notice  proposes  special 

conditions  for  the  deHaviiland  DHC-8- 
400  aiiplane.  This  airplane  will  utilize 
new  avionics/electronic  systems  that 
provide  critical  data  to  the  fltghtcrew. 
The  applicable  regulations  do  not 
contain  adequate  or  appropriate  safaty 
standards  for  the  prolectian  of  these 
systems  from  the  efiects  of  high- 
intensity  radiated  fields.  These 
proposed  special  conditions  contain  the 
additioaal  safety  standards  that  the 
Atkninistrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  befor«  September  S,  1906. 
AOOMSSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  (ANM-7),  Docket  No.  NM-128, 
1601  Und  Avenue  SW.,  Renlon, 
Washington,  96055-4056:  or  delivered 
in  duplicate  to  the  OfSce  of  the 
Assistant  C3iief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-128.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTMER  SVORHATMN  CONTACT: 
Phil  Forde,  PAA,  Standardization 
Branch,  ANM-113.  Transport  Airplane 
Directorate.  Aiitiaft  Certification 
Service.  1601  lind  Avenue  SW.. 


VoL  ei.  No.  141 
Moutay.  |uly  22,  1096 


Renton.  Washington.  98055-4056. 
telephone  (206)  227-2146  or  (acsimile 
(206)  227-1149. 
SUFfLEMBgARY  MFOflMATKM: 


biterested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conunimications  should  identify  the 
regulatoiy  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  dosing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  on  this  proposal  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  virill  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examioation  by  interested 
parties.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerning  this  rulemakir^ 
%viil  be  Bled  in  the  docket.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  conunents  submitted  in 
responae  to  this  notice  must  include  a 
seltaddressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-128." 
The  postcard  will  be  dated  stamped  and 
retunied  to  the  coitunanter. 

Backgraond 

On  lanuary  31, 1995,  the  de  Havilland 
Aircraft  Company  of  Caiuida.  Garrett 
Boulevard.  Downsview,  Ontario 
M3K1Y5.  applied  for  an  amendment  to 
their  Type  Certificate  No.  A13NM  to 
include  their  new  model  Daah  6  Series 
400  (DHC-6-400).  Model  401/402 
airplane,  which  is  a  derivative  of  the 
DHC-8-300.  The  DHC-a-»00  is  a  high 
wing,  T-tail.  twin  engine,  turbopropeller 
powered  regional  transport.  Each  engine 
will  be  capable  of  delivering  4830  shaft 
horsepower.  The  fUghl  controls  are 
manual,  except  for  me  tatuiem  rudder 
which  will  be  hydraulically  powered. 
The  airplane  has  a  seating  capacity  of 
up  to  78,  and  a  n""""""  takeoff  weight 
of  62.500  pounds. 
Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
$  21.101,  deHaviiland  must  afaow  that 
the  IXiC-B-400  meets  the  applicable 


provisions  of  the  regulations 
incorporated  by  refwence  in  Type 
Certificate  No.  A13NM.  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change  to  the 
Model  300.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 
The  regulations  incorporated  by 
reference  in  Type  Certificate  No. 
A13NM  include  part  25,  as  amended  by 
AmendmenU  25-1  through  25-83.  In 
addition  to  the  applicable  airworthiness 
regulations  and  special  conditions,  the 
DHC-8-400  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  part  34,  effective  September  10, 1990, 
plus  any  amendments  in  effect  at  the 
time  of  certification;  and  the  noise 
certification  requirements  of  part  36. 
effective  December  1, 1969.  as  amended 
by  Amendment  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification.  No  exemptions  are 
anticipated.  The  special  conditions  that 
may  be  developed  as  a  result  of  this 
notice  will  form  an  additional  part  of 
the  type  certification  basis. 

If  the  Admiidifeitor  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  DHC-6-400  because  of 
a  novel  or  imusual  design  feature, 

raal  conditions  are  prescribed  under 
provisions  of  5  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
SS11.28and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  521.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
imder  the  provisions  of  §  21.101(a)(1). 


including  a  digital  Electronic  Flight 
Instrument  System  (EFIS),  attitude  and 
heading  reference  systems  (AHRS),  and 
air  data  systems  (ADS).  These  systems 
may  be  vulnerable  to  high-intensity 
radiated  fields  (HIRF)  external  to  the 
airplane. 


Novd  or  Unusual  Design  Features 

The  DHC-8-400  airplane  avionics 
anhancemeot  will  utilize  electronic 
systems  that  perform  critical  functions. 


Tbore  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters,  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes,  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  DHC-8-400.  which  require  that 
new  technology  electrical  and  electronic 
systems,  such  as  the  EFIS,  AHRS  and 
ADS,  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effecu  of  HIRF. 

Higb-Intensity  Kadiatsd  Fields 

With  the  trend  toward  increased 
power  levels  fiom  ground  based 
transmitters,  plus  the  advent  of  space 
and  satelhte  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immimity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  posaible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emittera,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  esUblished  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Fc«>uoncy 

Ptik 
(V/M) 

Average 

10  KHz-100  KHz 

SO 

50 

100  KHi-500  KHz  .... 

60 

to 

SOO  KHz-2000  KHz 

70 

70 

2  MHl-30  MHz  

200 

200 

30H«Hz-100MHz  .._. 

30 

30 

100  MH2-200  MHz  -. 

ISO 

33 

200  MHz-400  MHz  -. 

70 

70 

400  MHz-700  MHz  .. 

4.020 

935 

700  MHz-1000  MHz 

1,700 

170 

1  GHz-2  GHz  

5,000 

990 

2  GHz-4  GHz  

6,680 
6,850 

840 

4  QHz-6  GHz 

310 

6GHZ-8QHZ  

iJKO 
3,500 

8GHZ-12GHZ  

1,270 

12GHZ-18GHZ  

3,500 

360 

18GHZ-40GHZ  

2,100 

750 

As  discussed  above,  these  special 
conditions  would  be  applicable  initially 
to  the  DHC-8-400  airplane.  Should  de 
Havilland  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  incorporating  the  same  novel  or 
unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well,  under  the  provisions  of 
S  21.101(a)(1). 

Condusion 

This  action  affects  certain  design 
features  only  on  the  modified  DHC-8- 
400  airplane.  It  is  not  a  rule  of  general 
applicdiility  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

UsI  of  Snbj«:ls  in  14  CFR  Psit  25 

Aircraft.  Aviation  safety.  Reporting 
and  record  keeping  requirements. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Aathority:  49  U.S.C  106(g),  40113, 44701, 
44702.  44704. 

The  Prapoaad  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
deHaviiland  DHC-8-400  series 
airplanes. 

1.  Protection  firom  Unwanted  Effects 
of  High-Ditensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  fimctions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capacity  of  these  systems  to 
perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  this  special 
condition,  the  following  definition 
applies: 


Qitical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

btuad  to  Renton.  WasUntoo,  on  lulv  9 
1996.  ■ 

DnnU  M.  Fedwnn, 

Acting  Manager,  Tmnspat  Airplant 
Dinctorate.  Aircraft  Cmiipattion  Service. 
IFR  Doc  96-18548  Filed  7-19-96;  8:4 J  ami 
aoian  coot  a*w-ts-« 


OEPARTMEKT  OF  COMMERCE 

imanistional  Trado  Administradon 

IS  CFR  Part  303 

DEPARTMENT  OF  THE  MTERIOR 

Offloo  Of  Terrltortal  and  Intamatlonal 
Affairs 

[Docket  No.  9a0S0tt2S-611S-ei| 
RIN062S-AA4« 

Prepoood  Changos  In  Procaduras  for 
Iftsular  Posaosslons  Watcti  Program 

AQENCCS:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce;  Office  of 
Territorial  and  International  Affaire, 
Department  of  the  Interior. 
ACTION:  Proposed  rule  and  request  for 
comments. 

SUNMART:  This  action  invites  public 
comment  on  a  proposal  to  amend  the 
ITA  regulations,  which  govern  duty- 
exemption  allocations  and  duty-refund 
entitlements  for  watch  producers  in  the 
United  States'  insular  possessions  (the 
Vii^gin  Islands,  Guam  and  American 
Samoa)  and  the  Northern  Mariana 
Islands.  The  proposed  amendments 
would  modify  procedures  for 
completion  and  use  of  the  "Permit  to 
Enter  Watches  and  Watch  Movements 
into  the  Customs  Territory  of  the  United 
States"  (Form  rrA-340);  make  the 
technical  changes  required  by  the 
passage  of  the  Uruguay  Round 
Agreements  Act  in  1994;  eliminate  the 
mid-year  report  (Form  rrA-321P); 
change  the  percentage  creditable 
•towards  the  duty-refund  of  wages  for 
non-9'/<s  watch  and  watch  movement 
repairs  and  raise  one  of  the  percentages 
in  the  formula  for  calculating  the  duty- 
refund;  revise  the  total  quantity  and 
respective  territorial  shares  of  insular 
watches  and  watch  movements  which 
would  be  allowed  to  enter  the  United 
States  free  of  duty;  remove  reference  to 
watches  and  watch  movements  which 
are  only  ineligible  for  duty-6«e 
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tnatmeDt  due  to  value-limit  reason* 
from  the  percentage  of  nan-9'/i  wages 
creditable  toward  the  duty-refund;  raise 
the  maximum  value  of  components  for 
watches;  and  make  other  necessary 
changes  to  consolidate  and  simplify  the 
regulations. 

DATEK  Comments  must  be  received  on 
or  before  August  21. 1996. 
ABOMMES:  Address  written  comments 
to  Faye  Robinsan.  Program  Manager, 
Statutory  Import  Programs  Staff,  Room 
4211,  U.S.  Department  of  Commert», 
Washington.  D.C.  20230. 
FOR  FimT>«R  WfbRMATKm  OWITACT:  Faye 
Robinson,  (202)  482-3526,  same  addross 
as  above. 

aUPPlfMENTARY  MFOmtAIION:  Tlie 
insular  poosessions  watch  industry 
ptovision  in  Sec.  110  of  Pub.  L.  No.  97- 
446  (96  Stat  2331)  (1983)  as  amended 
by  Sec.  602  of  Pub.  L  No.  103-465  (108 
Sut.  4991)  (1994)  additional  U.S.  Note 
5  to  chapter  91  of  the  HTS  requires  the 
Secretary  of  Commerce  and  the 
Secretary  of  the  Interior,  acting  jointly, 
to  establish  a  limit  on  the  quantity  of 
watches  and  watch  movements  which 
may  be  entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of  this 
limited  quantity  which  may  be  entered 
from  the  Virgin  Islands,  Guam, 
American  Samoa  and  the  Northern 
Mariana  Islands.  After  the  Departments 
have  verified  the  data  submitted  on 
application  Form  ITA-3341',  the 
producers'  duty.«xemption  allocations 
are  calculated  from  the  territorial  share 
in  accordance  with  Section  303.14  of 
the  regulations  and  each  producer  is 
issued  a  duty-exemptian  license. 
Section  303.7  paragraph  (b)  of  the 
regulations  states  the  procedures  for  the 
issuance  of  the  "Permit  to  Enter 
Watches  and  Watch  Movements  into  the 
Customs  Territory  of  the  United  States" 
("permit"  or  "shipment  permit").  Form 
rrA-340,  against  the  producers'  duty- 
exemption  licenses.  Currently,  an 
authorized  official  of  the  territorial 
government  issues  each  shipment 
permit  (completed  from  data  supplied 
by  the  licensee)  and  certifies  that  the 
permit  is  issued  against  a  valid  license 
and  that  the  remaining  balance  of  the 
license,  as  shown  on  the  permit,  has 
been  verified.  Under  the  proposed 
amendment,  the  licensed  companies 
would  be  given  revised  permits  for 
completion  and  the  licensee  would  have 
responsibility  for  self-certifying  that  the 
permit  is  issued  against  a  valid  license 
and  that  the  remaining  balance  of  the 
license,  as  shown  on  the  permit,  is 
correct  according  to  company  records. 
The  licensee  would  also  continue  to 
certify  that  the  watches  and  watch 


movements  to  be  entered  under  the 
permit  have  been  assembled  in  the  U.S. 
insular  possessions  in  compliance  with 
the  regiuations  of  the  Departments  of 
Commenx  and  the  Interior  and  the  U.S. 
Customs  Service,  and  that  they  meet  all 
U.S.  Customs  Service  requirements  for 
duty-free  entry  under  additional  U.S. 
note  5  of  chapter  91  of  the  Harmonized 
Tariff  Schedule  of  the  United  States.  A 
copy  of  the  signed  permit  would  then  be 
taken  or  sent  via  facsimile,  no  later  than 
the  day  of  shipment,  to  the  appropriate 
territorial  government  officials  for 
recording  and  verificatioo.  The 
complatMi  and  signed  permit  would  be 
Bled  along  with  the  other  Customs 
Service  entry  paperwork  requirements 
unless  the  importer  or  its  representative 
transmits  the  data  through  the 
Automated  Broker  Interface  ("ABI") 
system  of  the  Customs  Service.  Entries 
made  by  electronic  transmission  would 
not  require  the  submission  of  a  permit 
(Form  n'A-340)  to  Customs,  but  the 
permit  ihformation  would  have  to  be 
maintained  by  the  importer  or  its 
authorized  agent  for  the  period 
prescribed  by  Customs'  recordkeeping 
regulations,  currently  five  yean.  "The 
changes  in  permit  procedures  are  being 
proposed  to  eliminate  paperwork, 
namely,  the  submission  of  Form  ITA— 
340  to  Customs  with  ABI  entries.  Also, 
the  proposed  new  procedures  would 
allow  required  permit  information  to 
pass  between  the  territorial  government 
and  the  watch  producers  via  facsimile, 
which  would  eliminate  the  burden  of 
tnvel  to  and  from  the  territorial  office. 
The  permit  currently  consists  of  five 
self-cartx>ned  pages  with  one  copy  to  be 
presented  to  the  U.S.  Customs  officer  at 
the  port  of  entry  and  then  forwarded  to 
the  Department  of  Commerce  after  entry 
number,  dale  of  entry,  and  port  of  entry 
have  been  added  by  the  Customs  officer; 
one  copy  to  be  retained  by  the  licensee's 
broker  or  agent;  one  copy  to  be  retained 
by  the  licensee;  one  copy  to  be  retained 
by  the  territorial  office;  and  one  copy  to 
be  forwarded  by  the  territorial  office  to 
the  Department  of  Commerce.  Under  the 
proposed  amendment,  the  revised 
permit  would  be  a  single  page  document 
which  could  be  produced  by  the 
licensee  in  an  approved  computerized 
•  format  or  any  other  medium  or  format 
approved  by  the  Department  of 
Commerce.  On  entries  made  through 
ABI,  the  licensee  would  not  need  to 
make  any  copies  of  the  original  permit 
if  the  permit  is  sent  via  facsimile  or 
other  data  communications  system  to 
the  territorial  government  officials  and 
the  importer  or  its  authorized  agent 
(otherwise,  two  copies  needed).  For 
non-electronic  transmission  entries  Sled 


widi  Customs  officials  at  the  port,  the 
original  permit  would  continue  to  be  a 
required  part  of  the  paperwork 
submitted  to  Customs  to  receive  duty- 
free treatment.  Customs  would  still 
forward  the  permit  to  the  Department  of 
Commerce  after  filling  in  the  entry 
number  and  date  of  entry.  The  licensee, 
as  with  ABI  entries,  would  need  to  make 
a  copy  of  the  permit  for  the  territorial 
government  and  the  importer  or  its 
authorized  agent's  records  only  if  the 
permit  is  not  sent  via  facsimile  or  other 
data  communication  system.  The 
territorial  government  officials  would 
continue  to  send  a  copy  of  each  permit 
to  the  Department  of  Commerce.  The 
proposed  revision  of  the  permit  would 
not  only  reduce  the  paperwork 
associated  with  the  permit,  but  would 
also  eliminate  the  need  for  Customs  to 
mail  a  copy  of  the  permit  to  the 
Department  of  Coinmerce  for  all  ABI 
entries. 

Section  602  of  Public  Law  103-46S 
enacted  on  December  8, 1994  amended 
Public  Law  97-446.  The  proposed  rule 
would  make  the  necessary  technical 
dianges  to  reflect  the  new  authority  for 
the  duty-refund  entitlements  for  the 
insular  watch  program.  Changes  would 
be  made  to  Authority,  Sec.  303.1(a),  Sec 
303.2((a)(l)  and  Sec.  303.12(c)(2). 

We  also  propose  eliminating  the  mid- 
year report  (Form  ITA-321P).  Sec. 
303.11  (Mid-year  reporting  requirement) 
of  the  regulations  and  Sec  303.2(b)(4) 
(Form  ITA-321P)  would  be  removed.  A 
major  purpose  of  the  mid-year  report 
was  to  establish  whether  companies 
required  more  duty-exemption 
allocation  or  wished  to  relinquish  duty- 
exemption  that  had  been  allocated. 
These  purposes  can  be  satisfied  less 
formally  and  writhout  paperwork.  Even 
if  the  reporting  requirement  and  the 
associated  form  are  eliminated, 
companies  could  still  request 
supplemental  duty-fr«e  allocations  or 
voluntarily  reUnquish  units  in 
accordance  with  Sec.  303.6(c)  and  (f). 
We  also  propose  amending  Sec.  303.6(0 
in  order  to  clarify  the  procedures  for 
requesting  axuiual  supplemental 
allocations  and  relinquishing  units. 

We  propose  iiuieasing  the  percentage 
of  wages  for  the  repair  of  non-9V% 
watdies  and  watch  movements 
creditable  tovrards  the  duty-refund  to  a 
maximum  of  fifty  percent  of  the  firm's 
total  creditable  wages  by  amending  Sec. 
303.2(a)(13)  and  Sec.  303.14(c)(3).  'Tha 
increase  is  being  proposed  to  permit 
producers  to  further  diversify  their 
operations. 

(Currently,  the  percentage  of  wages 
paid  for  the  repair  of  non-9V5  watches 
and  watch  movements  and  for  the 
assembly  of  non-9>/^  watches  and  watch 
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movements  (ineligible  only  due  to 
value-limit  reasons)  which  is  creditable 
towards  the  duty-refund  is  twenty-five 
percent  of  the  firm's  other  9>/s  creditable 
wages.  No  duty-refunds  have  ever  been 
issued  on  the  basis  of  wages  paid  for  the 
production  of  watches  and  watch 
movements  because  they  exceeded 
regulatory  value  limits.  Accordingly,  we 
propose  eliminating  this  exclusion  by 
amending  Sec.  303. 2(a)(13). 

Pub.  L.  97-446,  as  amended  by  Pub. 
L.  103-465,  requires  the  Secretary  of 
Commerce  and  the  Secretary  of  the 
Interior,  acting  jointly,  to  establish  a 
limit  on  the  quantity  of  watches  and 
watch  movements  which  may  be 
entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of  this 
limited  quantity  which  may  be  entered 
from  the  Virgin  Islands.  Guam, 
American  Samoa  and  the  Northern 
Mariana  Islaiuls.  Refjulations  on  the 
estabUshment  of  these  quantities  and 
shares  are  contained  in  Sec.  303.3  and 
303.4  of  title  15,  Code  of  Federal 
Regulations  (15  CFR  303.3  and  303.4). 
Tha  Departments  propose  to  establish 
for  calendar  year  1997  a  total  quantity 
and  respective  territorial  shares  as 
shown  in  the  following  table: 


Virgin  hlands 3,100X100 

Gu«m  500,000 

American  Samoa  ...~- 500,000 

Noitfaani  Mariana  blands  500,000 

Compared  to  the  total  quantity 
established  for  1994  (59  FR  8847; 
February  24, 1994),  this  amount  would 
be  a  decrease  of  500,000  units.  The 
proposed  Virgin  Islands  territorial  share 
would  be  reduced  by  500,000  and  the 
shares  for  Guam,  American  Samoa  and 
the  Northern  Mariana  Islands  would  not 
change.  The  amount  we  propose  for  the 
Virgin  Islands  is  more  than  sufficient  for 
the  anticipated  needs  of  all  the  existing 
producere. 

We  also  propose  raising  the  maximiun 
value  of  components  for  duty-free 
treatment  of  watches  from  $175  to  $200 
by  amending  Sec.  303.14(b)(3).  This 
dunge  would  relax  the  limitation  on 
the  value  of  imported  components  that 
may  be  used  in  the  assembly  of  duty- 
free insular  watches.  The  proposed 
value  levels  would  also  help  oQset  the 
effects  of  the  declining  dollar  and  allow 
the  producers  wider  options  in  the 
kinds  of  watches  they  assemble. 

The  proposed  changes  include 
amending  Sec.  303.14(c)(l)(iv),  which 
sets  the  incremental  percentage  for 
calculating  that  part  of  the  duty-rehmd 
for  producen  who  have  shipped 
between  600.000  and  750,000  units  free 


of  duty  into  the  United  States.  Currently 
the  value  of  the  duty-refund  is  based  on 
the  producer's  average  creditable  wages 
per  unit  shipped  free  of  duty  into  the 
United  States  multiplied  by  a  factor  of 
90%  for  the  first  300,000  units  and 
declining  percentages  in  additional 
increments  of  85%,  80%  and  65%  up  to 
a  maximum  of  750,000  units.  The 
amendment  would  raise  the  65% 
increment  to  75%.  In  recant  years  most 
producers  have  shipped  fewer  than 
600,000  units.  This  change  would  add  a 
further  incentive  for  producers  to 
increase  shipments  which  would  help 
raise  territorial  employment 

The  following  amendments  are  being 
proposed  to  simplify  axul  consolidate 
the  regulations  and  to  eliminate 
redundancy: 

•  Remove  the  concluding  text  of 
§  303.6(f)  which  would  require  the 
publication  of  notices  in  the  Federal 
Register  to  invite  new  entrants  and 
would  amend  S  303.8(c)(2),  which  also 
related  to  new  entrant  invitations  (the 
regulations  contain  a  standing  invitation 
to  new  entrants  in  $  303.14); 

•  Eliminate  Section  303.10 
(Limitations,  requirements,  restriction 
and  prohibitions)  and  would 
consolidate  non-duplicative  language  in 
Sec.  303.14(b); 

•  Amend  Sec.  303.12(b)(3)  by 
r^hAnging  registered  mail  to  registered, 
certified  or  express  carrier  mail; 

•  Amend  Sec.  303.12(c)(1)  by 
/-hanging  the  reference  from  Sec. 
303.2(b)(6)  to  Sec.  303.2(b)(5),  due  to 
other  proposed  changes  affecting  the 
numbering  of  provisions: 

•  Amend  Sec.  303.14(b)  by  removing 
references  to  Sec.  303.10  and 
incorporating  the  non-duplicative 
language  in  Sec.  303.14(b): 

•  Amend  Sec.  303.14(c)(2)  by 
replacing  a  reference  to  Sec.  303.10(c)(2) 
with  the  correct  reference  (Sec.  303.5(c)) 
and  by  removing  Sec.  303.14(c)(3)  as 
redundant  and 

•  Eliminate  Sections  303.10  and 
303.11. 

The  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

KagnUlory  FlexibiUty  Act 

In  accordance  with  the  Regulatory 
FlexibiUty  Act,  5  U.S.C  601  et  seq.,  the 
Assistant  General  Counsel  for 
Legislation  and  Ragulation  has  certified 
to  the  Chief  Counsel,  Small  Business 
Administntion,  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substahtial  ntunber  of  small 
entities.  This  is  because  the  rulemaking 
is  primarily  to  consoUdatB  and  simplify 


the  regulations,  make  technical  changes 
and  reduce  paperwork. 

Paperwork  RednctioD  Act 

This  rulemaking  involves  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C  3501  et  seq.  which  are  currently 
approved  by  the  Office  of  Management 
uid  Budget  under  control  numbers 
0625-0040  and  0625-0134.  The 
proposed  amendments  reduce  the 
information  burden  on  the  public 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  unless 
it  displays  a  currently  valid  OMB 
Control  Number. 

It  has  been  determined  that  the 
proposed  rulemaking  is  not  significant 
for  purposes  of  Executive  Order  12866. 

Liai  of  Snbiacts  in  15  CFR  Part  303 

Administrative  practice  and 
procedure,  American  Samoa,  Customs 
duties  and  inspection,  Guam,  Imports, 
Marketing  quotas.  Northern  Mariana 
Islands,  Reporting  and  recordkeeping 
requirements.  Virgin  Islands,  Watches 
and  jewelry. 

For  reasons  set  forth  above,  15  CFR 
Part  303  is  proposed  to  be  amended  as 
follows: 

PART  30»-{AMENOEO] 

1.  The  authority  ciution  for  15  CFR 
Part  303  is  revised  to  read  as  follows: 

Anihacity:  Pub.  I.  »4-Z41, 90  Stat  263  (48 
U.S.C  1681,  note);  Pub.  I-  97-«46,  96  Slat 
2331  (19  U.S.C  1202.  note);  Pub.  L.  103-465. 
lOa  Stat  4991. 

3(0.1    (Amandadl 

2.  Section  303.1(a)  is  amended  by 
removing  the  period  at  the  end  of  the 
first  sentence  and  adding  ",  and 
amended  by  Pub.  L.  103-465,  enacted 
December  8. 1994.". 

{1012    [AmandMH 

3.  Section  303.2(a)(1)  is  amended  by 
removing  the  period  at  the  end  of  the 
sentence  and  adding  ",  as  amended  by 
Pub.  L.  103-465,  enacted  December  8, 
1994. 108  SUt  4991.". 

4.  hi  §  303.2,  paragraphs  (a)(13)  and 
(b)(3)  are  revised  to  read  as  follows: 

1300,2    DaflnWonaandfonna. 

(a)  *  *  * 

(13)  Creditable  wages  means  all 
wages — up  to  the  amount  per  person 
shown  in  §  303.14(a)(l)(i)— paid  to 
permanent  residents  of  the  territories 
employed  in  a  firm's  9*^  watch  and 
watch  movement  assembly  operations, 
plus  any  wages  paid  for  the  repair  of 
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non-9V%  watches  up  to  in  amount  equal 
to  50  percent  of  the  Bnn's  total 
ciwiitablB  wages.  Excluded,  however, 
are  wages  paid  for  special  services 
rendered  to  the  firm  by  accountants, 
lawyers,  or  other  professional  personnel 
and  for  the  repair  of  non-9V5  watches 
and  movements  to  the  extent  that  such 
wages  exceed  the  foregoing  ratio.  Wages 
paid  to  persons  engaged  in  both 
creditable  and  non-creditable  assembly 
and  repair  activities  may  be  credited 
proportionately  provided  the  firm 
maintains  production  and  payroll 
records  adequate  for  the  Departments' 
verification  of  the  creditable  portion. 
***** 

(b)'  •  • 

(3 J  rrA-340  "PennH  to  Enter  Watches 
and  Watch  Movements  into  the  Customs 
Territory  of  the  United  States."  This 
form  may  be  obtained,  by  producers 
holding  a  valid  license,  from  the 
territorial  government  or  may  be 
produced  by  the  licensee  in  to 
approved  computerized  format  or  any 
other  medium  or  format  approved  by 
the  Depaitmmts  of  Commerce  and  the 
Interior.  The  completed  form  authorizes 
duty-free  entry  of  a  specified  amount  of 
watches  or  watch  movements  at  a 
specified  U.S.  Customs  port 
***** 

5.  b  Section  303.2.  paragraph  (b)(4)  is 
removed  and  paragraphs  (b)(5)  and 
(b)(6)  are  redesignated  as  paiasraphs 
(b)(4)  and  (b)(5). 

|30U    [AmandecQ 

6.  Section  303.6(0  introductory  text  is 
amended  at  the  beginning  of  the  second 
sentence  by  removing  '"The"  and  adding 
"At  the  request  of  a  producer,  the";  and 
in  the  middle  of  the  fourth  sentence  by 
removing  "invited"  and  adding 
"considered". 

7.  In  S  303.6,  the  concluding  text  of 
paramph  (!)  is  removed. 

8.  Section  303.7  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

|3»7    iMuweeefNcwiaeeatdsMimMnt 


(b)  Shipment  Permit  Requirements 
(rrA-340).  (1)  Producers  may  obtain 
shipment  permits  from  the  territorial 
govomment  officials  designated  by  the 
Governor.  Permits  may  also  be  produced 
in  any  computerized  or  other  format  or 
medium  approved  by  the  Departments. 
The  permit  is  for  use  against  a 
producer's  valid  duty-exemption  license 
and  a  permit  must  be  completed  for 
every  duty-free  shipment. 

(2)  Each  permit  must  spediy  the 
license  and  permit  number,  the  number 
of  watches  and  watch  movements 
included  in  the  shipment,  the  unused 


balance  remaining  on  the  producer's 
license,  pertinent  shipping  information 
and  must  have  the  certification 
statement  signed  by  an  offidal  of  the 
licensee's  company.  A  copy  of  the 
completed  permit  must  be  sent 
electiaoically  or  taken  to  the  designated 
territorial  government  officials,  no  later 
than  the  day  of  shipment,  for 
confirmation  that  the  producer's  duty 
exemption  Ucense  has  not  been 
exceeded  and  that  the  permit  is  properly 
completed. 

(3)  The  permit  (form  rrA-340)  shall 
be  filed  with  Customs  along  with  the 
other  required  entry  documents  to 
receive  duty-free  treatment  unless  the 
importer  or  its  representative  clears  the 
documentation  through  Customs' 
automated  broker  interface.  Entries 
made  electronically  do  not  require  the 
submission  of  a  permit  to  Customs,  but 
the  shipment  data  must  be  maintained 
as  part  of  a  producer's  recordkeeping 
responsibilities  for  the  period 
prescribed  by  Customs'  recordkeeping 
regulations.  U.S.  Customs  Service 
Import  Specialists  may  request  the 
docimientatlon  as  they  deem 
appropriate  to  substantiate  claims  for 
duty-free  treatment,  allovtong  a 
reasonable  amount  of  time  for  the 
importer  to  produce  the  permit 

taou    [AmamtMl] 
9.  In  S  303.8,  paragraph  (c)(2)  is 


i*09.<   IWmMMnoeolduty^nmptkMi 


(c)*  •  • 

(2)  Reallocate  the  allocation  or  part 
thereof  to  new  entrant  applicants:  or 

•       •       •        *        * 

1309.10  ptanwvadandRsMrvwq 

10.  Section  303.10  is  removed  and 
reserved. 

1303.11  [Removed  aid  nanned] 

11.  Section  303.11  is  removed  and 
reserved. 

1303.12  (Amwidad] 

12.  Section  303.12(b)(3)  introductoiy 
text  is  amended  by  adding,  after  the 
word  "registered",  the  words  ".  certified 
or  express  carrier  mail". 

13.  Section  303.12(c)(1)  is  amended 
by  removing  from  the  first  sentence 
"S  303.2(b)(6)"  and  adding 
"S303.2(bK5)". 

14.  Section  303.12(c)(2)  is  amended  at 
the  end  of  the  first  sentence  by 
removing  the  period  and  adding  ",  as 
amended  by  Pub.  L.  103-465.". 

15.  In  §  303.14,  the  heeding  of 
paragraph  (b)  and  paragraphs  (b)(1)  and 


(b)(3)  are  revised  and  paragraph  (b)(4)  is 
added  to  read  as  follows: 

1301.14    AttocMlonMotonand 
■maeallMaoua  piovWefw. 


(b)  Minimum  assembly  requirements 
and  prohibition  of  preferential  supply 
relationship.  (1)  No  insular  watch 
movement  or  watch  may  be  entered  free 
of  duty  into  the  customs  territory  of  the 
United  States  unless  the  producer  used 
30  or  more  discrete  parts  and 
components  to  assemble  a  mechanical 
watch  movement  and  33  or  more 
discrete  parts  and  components  to 
assemble  a  mechanical  watch. 
***** 

(3)  Watch  movements  and  watches 
assembled  from  components  with  a 
value  of  more  than  the  $35  for  watch 
movements  and  $200  for  watches  shall 
not  be  eligible  for  duty-exemption  upon 
entry  into  the  U.S.  Customs  territory. 
Value  means  the  value  of  the 
merchandise  plus  all  charges  and  costs 
incurred  up  to  the  last  point  of 
shipment  (i.e..  prior  to  entry  of  the  parts 
and  components  into  the  territory). 

(4)  No  producer  shall  accept  from  any 
watch  parts  and  components  supplier 
advantages  and  preferences  which 
might  result  in  a  more  bvorable 
competitive  position  for  itself  vis-a-vis 
other  territorial  producers  relying  on  the 
same  supplier.  Disputes  under  this 
paragraph  may  be  resolved  under  the 
appeals  procedures  contained  in 

S  303.13(b). 

•        «        *        •        • 

16.  SecUon  303.14(c)(l)(iv)  is 
amended  by  removing  "65%"  and 
adding  "75%". 

17.  Section  303.14(cK2)  is  amended 
by  removing  "S  303.10(c)(2)"  and 
adding  "S  303.5(c)". 

18.  Section  303.14(c)(3)  is  removed. 

19.  Section  303.14(e)  is  amended  by 
removing  "3,600.000"  and  addii^ 
"3.100,000"  in  its  place. 

Paul  L.  JoOi, 

Acting  Aaitlont  Secretary  for  Import 
Admlnistiatkin,  International  Trade 
Administration.  Department  ofCorrunerce. 
ADsb  Stayaun, 

Director.  Office  ofbuutar  Affairs,  Deportment 
of  tite  Interior. 

IPR  Doc  96-18427  Filed  7-19-96: 8:45  ami 
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DEPARTMENT  Of  LABOR 

OocupMioiMl  Satoty  and  HmIOi 
AdRiinldrattOfi 

29  CFR  Parts  1910  and  1920 
[PootolNaS-77q 

MaoalanaotH  Ctiangaa  to  OaiMrai 
Induatry  and  ConatrucUon  Standwds; 
Propoaad  P^Mfwork  Collactton, 
Comroant  Raquaat  lor  Coka  Ovan 
EmlsakMts  and  Inofganic  Aiaanlc 

AOeNCV:  Occupational  Safety  and  Health 

Administration.  Labor. 

*CTIOM!  Proposed  rule. 

■UMMARV:  With  this  document,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  continuing 
the  process  of  removing  or  revising 
standards  that  are  out  of  date, 
duplicative,  unnecessary,  or 
inconsistent  in  response  to  a  March  4. 
1995  memorandum  bom  the  President. 
This  document  proposes  substantive 
changes  to  both  health  and  safety 
standards  to  reduce  regulatory 
requirements  while  maintaining 
employee  protection.  Changes  proposed 
include  reducing  chest  x-ray  frequency 
and  eliminating  sputum  cytology 
'  examinations  for  the  coke  oven  and 
inorganic  arsenic  standards,  changing 
the  emergency-response  provisions  of 
the  vinyl  chloride  standard,  eliminating 
public  safsty  provisions  of  the 
temporary  labor  camp  standard, 
eliminating  unnecessary  OSHA 
standard  rebrences  in  the  textile 
industry  standards  and  others. 
OATCS:  Written  conunents  and  requests 
for  a  hearing  on  this  proposal  must  be 
postmarked  by  September  20, 1096. 
ADOnciBCI  Comments  should  be 
submitted  in  quadruplicate  or  1  original 
(bardcopy)  and  1  diskette  (SV4  or  3Vx 
inch)  in  WordPerfect  5.0,  5.1,  6.0  or  6.1. 
or  ASCn  to:  Docket  Office.  Docket  No. 
S-778,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
AdministraUon,  Room  N-2634,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  (telephone  (202)  219-7894). 
Any  information  not  contained  on  disk 
(e.g.,  studies,  articles)  must  be 
subinitted  in  quadruplicate.  Written 
comments  limited  to  10  pages  in  lengdi 
also  may  be  tnnsmittad  by  bcsimile  to 
(202)  219-5046,  provided  an  original 
and  3  copies  are  sent  to  the  Docket 
Office  themafter. 

Requests  for  a  hearing  should  be  sent 
to:  Mr.  Tom  Hall,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N-3647, 200 
Constitution  Avenue  NW.,  Washington, 
DC  20210  (telephone  (202)  210-8615). 


Comments  on  the  redaction  of 
paperwork  burden  and  renewal  of 
paperwork  authorization  for  inorganic 
arsenic  and  coke  oven  emissions  should 
be  sent  to  the  OSHA  docket  and  to  the 
Office  of  Information  and  Regulatory 
A&ira,  OMB,  New  Executive  Office 
Bldg.,  Rm.  10235,  725  17th  St  NW., 
Washington,  DC  20503.  Attn.  OSHA 
Desk  Officer. 

For  an  electronic  copy  of  this  Federal 
Regisicr  notice,  contact  the  Labor  News 
Bulletin  Board  at  (202)  219-4748:  or 
OSHA's  WebPage  on  the  Internet  at 
http://virww.OSHAgov.  For  nevire 
releases,  fact  sheets  and  other  short 
documents,  contact  OSHA  FAX  at  (900) 
555-3400  at  $1.50  per  minute. 
FOR  FURTHER  INfORMATXJN  CONTACT: 
Technical  inquiries  should  be  directed 
to  Mr.  Pat  Cattafesta,  Office  of 
Electrical/Electronic  and  Mechanical 
Safety  Standards,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N3609,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210  [telephone  (202)-219-7202; 
FAX  (202}-219-7477l. 

Requests  for  interviews  and  other 
press  Inquiries  should  be  directed  to 
Ms.  Aim  Cyr,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Office  of  Information 
and  Consumer  Affairs,  Room  N-3647. 
200  Constitution  Avenue  NW., 
Washington.  DC  20210  [telephone  (202) 
219-8148). 

SUPPLEMENTARY  MFORMATION: 

L  Backgroimd 

In  March  1995.  the  President  directed 
Federal  agencies  to  undertake  a  line-by- 
line review  of  their  regulations  to 
determine  where  they  could  be 
simplified  or  clarified.  OSHA  initiated 
such  a  review,  and  as  a  result  completed 
a  document  on  May  31, 1995,  entitled 
"OSHA's  Regulatory  Reform 
Initiatives."  That  document  detailed  the 
Agency's  findings  as  to  which 
regulations  could  be  deleted  or  revised 
without  reducing  employee  health  and 
safety,  and  which  by  clarifying 
requirements  might  improve 
compliance  by  employere  and, 
consequently,  provide  enhanced 
occupaUonal  safety  and  health 
protection  to  employees.  This  regulatory 
improvement  process  involves' 
revocation  of  outdated  and  obsolete 
provisions,  elimination  of  substantive 
requirements  which  do  not  appear  to  be 
effective,  consolidation  of  repetitious 
provisions,  and  clarification  of 
confusing  language.  The  Agency  began 
this  process  with  an  administrative 
notice  which  made  minor  clarifications 
and  technical  amendments  (61  FR  9228, 


March  7.1996).  This  document  proposes 
substantive  changes  to  standards  whidi 
the  agency  believes  are  unnecessary  or 
inefiactive  in  protecting  worker  health 
or  safety.  As  these  changes  are 
substantive,  notice  and  comment  is 
required.  Final  decisions  on  canying 
out  the  proposed  revisions  will  dep«ad 
on  the  record  after  considering  public 
comment 

n.  Sammry  andFuplwiaHnn 

Amendments  to  Part  1910 

A.  Explosives  and  Blasting  Agents 
(§1910.109) 

When  $  1910.109  was  first 
promulgated,  Table  H-21  (American 
Table  of  Distances  for  Storage  of 
Explosives)  specified  the  distances  that 
roust  be  maintained  betwreen  stored 
explosives  and  inhabited  buildings, 
passenger  railways,  and  public 
highways.  It  also  specified  «qulr«d 
distances  between  stored  explosive 
magazines.  Table  H-21  also  applied  to 
the  manufacture  of  explosives  to  the 
extent  that  it  specified  distances 
between  an  explosive  manufacturing 
building  and  inhabited  buildings, 
passenger  railways,  public  highways, 
and  magaxines. 

In  1978.  OSHA  published  a  final  rule 
(43  FR  49726)  which  revoked  certain 
requirements  thst  were  called  "nuisance 
standards"  because  they  did  not  deal 
directly  with  workplace  safety  and 
health  or  were  the  jurisdiction  of  some 
other  regulatory  agency.  Among  the 
requiremrats  revoked  were  the  three 
columns  of  Table  H-21  that  spedfisd 
distances  to  inhabited  buildings, 
passenger  railways,  and  public 
highways  because  they  dealt  with 
pubhc  and  property  protection-not 
employee  protection.  As  a  result,  the 
current  Table  H-21  specifies  only  the 
distances  between  masazines. 

Because  Paragraph  (c)(l)(vi)  of 
§  1910.109  was  inadvertently 
overlooked  during  the  1978  rulemaking, 
this  paragraph  still  makes  reference  to 
"inhabited  buildings,  passenger 
railvmys,  and  public  highways." 
Consequently,  OSHA  is  proposing  to 
remove  this  phrase.  Also,  the  fiLret 
sentence  of  footnote  number  5  of  Table 
H-21  reeds:  "This  table  applies  only  to 
the  manufecture  and  permanent  storage 
of  commercial  explosives."  OSHA  is 
proposing  to  remove  the  words 
"manufecture  and"  boxa  the  first 
sentence  of  footnote  number  5  of  Table 
H-21. 

Paragraph  (d)(l)(iv)  of  §1910.109 
states  mat  blasting  caps  or  electric 
blasting  caps  shall  not  be  transported 
over  the  highways  on  the  same  vehicles 
with  other  explosives.  However,  DOT 
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regulations  at  49  CFR  177.835(g)((3Ki) 
provide  an  approved  method  for  ibe 
ttansport  of  detonaton  (blasting  caps) 
on  tha  aame  vehicle  with  othor 
explosives. 

OSHA  believes  that  blasting  caps  can 
be  safely  Uanspoited  on  the  same 
vehicle  with  othar  explosives  if  such 
transport  is  done  in  accoidance  with  the 
method  specified  in  the  Department  Of 
Transportation  (DOT)  regulations. 

Therefore.  OSHA  is  proposing  to 
amend  paragraph  (d)(l)(iv)  to  permit  the 
transportation  of  blasting  caps  or 
■lactric  blasting  caps  on  the  same 
vehicle  with  other  explosives  if  they  are 
transported  in  accordance  with  the 
method  specified  in  DOT  regulations  at 
4gCFR177.S35|jd(3Ki). 

Paragraph  (aKlXi)  of  S  1910.109 
states: 

Snpty  boxn  and  paper  ud  fibar  padcing 
matKiali  which  have  prtviously  contiliMd 
high  uploilvn  shall  not  be  used  ^aiD  for 
any  purpoas,  but  tliall  bedastioyed  by 
bundng  at  an  approved  isolated  locatiaa  out 
of  doocs,  and  no  panoo  ihall  be  nearer  than 
100  {Bet  after  the  burning  has  ttaited 

The  purpose  of  this  requirement  is  to 
ensure  that  any  boices  or  packing 
material  that  may  have  bean 
contaminated  by  leaking  explosives  do. 
not  present  a  hazard  to  employees. 
Consequently,  all  boxes  and  packing 
material,  contaminated  or  not,  may  not 
be  reused  and  must  be  disposed  of  by 
burning  at  an  approved  outdoor 
location. 

However,  envlromnental  agencies 
often  will  not  permit  the  burning  of 
such  materials.  In  addition,  DOT 
permits  the  reuse  of  packaging  materials 
if  such  reuse  is  aocompUabed  in 
accordance  with  the  reouirementa  of  49 
CFR  173.28.  Thus,  employers  are 
confronted  by  a  conflict  between  the 
standards  of  two  Federal  agencies. 
OSHA  believes  that  sudi  containere  and 
packing  materials  should  be  permitted 
to  be  reused  if  uncontaminated.  and  if 
accomplished  in  accordance  with  DOT 
regulations. 

Tharefbre.  OSHA  is  proposing  that 
paragraph  (e)(2)(i)  of  §  1910.109  be 
amended  to  read  as  follows: 

&npty  containers  and  paper  and  fiber 
packing  malsriali  whicii  have  previously 
contained  explosive  materials  siull  be 
dispoaed  of  in  a  nis  manner,  or  reused  in 
■ccordanoe  with  Opaitment  of 
Ttansportatioo  requlraments  at  49  OTt 
173.28. 

B.  Storage  and  Handling  of  Liquefied 
Petroleum  Gases  (1910.110) 

Paragraphs  (b)(15Xv)-(vii)  of 
S  1910.110  contain  requirements  for  the 
location  of  backflow  check  valves, 
excess-Dow  valves,  and  shutoff  valves 


on  tank  cars  and  transport  trucks. 
Paragraph  (b)(15)(vili)  of  J  1910.110 
contains  requirements  for  locating  tank 
can  and  transport  trucks  diuing  loading 
and  unloading  operations. 

The  design  of  danspottation  vehicles 
and  the  safe  location  of  such  vehicles 
during  loading  and  unloading 
operations  are  under  the  juri«liction  of 
DOT  and  not  OSHA.  Therefore,  OSHA 
is  proposing  to  delate  paragraphs 
(b)(15)(v)-(viU)  of  S  1910.110.  OSHA  is 
alao  proposing  to  redesignate  paragraph 
(b)(IS)(ix)  as  new  paragraph  (b)(15)(v)  of 
$  1910.110. 

Paragraphs  (c)(2HU)-<iv)  of  $  1910.110 
contain  specifications  for  the  maildng  of 
LPG  cylinders.  These  nm^Hng 
qwdfications  are  dupUcative  of  DOT 
requirements.  Accordingly.  OSHA  is 
proposing  to  delete  them. 

Paragraph  (eHlo)  of  %  1910.110 
contains  limitation  requirements  on  the 
capacity  of  LPG  containers  that  are  used 
to  fuel  passenger  carrying  vehicles.  As 
requirements  pertaining  to  pasaenger 
carrying  vehicles  are  under  the 
juriadiction  of  DOT.  OSHA  is  pnmosing 
to  delete  the  text  of  paragraph  (e)UO)  of 
$1910.110. 

Paragraph  (g)  of  S  1910.1 10  contains 
requirements  for  the  installation  of  LP- 
gas  systems  on  commercial  vehicles. 
The  installation  of  LP-gas  systems  on 
commercial  vehicles  is  under  the 
(urisdiction  of  DOT.  OSHA,  therefore,  ia 
proposing  to  delete  tiie  text  from 
paragraph  (g)  of  $  lOlO.llO  and  to 
reserve  the  paragraph  designation. 

C  Storage  and  Handling  of  Anhydrous 
Ammonia  (S  1910.111) 

Paragraph  (f)(7)  of  $  1910.111  cmtalns 
safety  requiiements  for  fuU  trailere  and 
semitrailen  that  transport  ammonia. 
Paragraph  (fM8)  of  $  1910.1 1 1  contains 
requirements  pertaining  to  the 
protection  of  such  vehicles  against 
collision.  As  full  trailers  and 
semitrailers  that  transport  ammonia  are 
under  the  jurisdiction  of  DOT.  OSHA  is 
proposing  to  delate  the  text  of 
paragraphs  (0(7)  and  (0(8)  of  §  1910.111 
D.  Sanitation  (f  1910.141) 


OSHA  proposes  to  delete  the 
definition  for  "lavatory,"  given  in 
paragraph  (a)(2Xi)  of  S  1910.141.  This 
definition atates  that  "/ovntory  means  a 
basin  or  similar  vessel  used  exclusively 
for  washing  of  hands,  arms,  faces,  and 
head."  OSHA  believes  that  the  meaning 
of  the  term  is  self-explanatory  in  the 
context  of  the  section.  OSHA 
specifically  seeks  comment  as  to 
whether,  in  fact,  deletion  of  this 
definition  may  diminish  the  health  of 
employees  in  affected  workplaces. 


E.  Temporary  Labor  Camps  (S  1910.142) 

Section  1910.142  (aK4)  provides 
regulations  for  the  clo^ng  of  tempoiary 
labor  camps.  Upon  the  closing  of  a  camp 
site,  the  regulations  require  the 
employer  to  collect  all  refuse,  garbage, 
and  manure,  to  fill  all  privy  pits,  tolock 
and  secure  any  remaining  privy 
buildings,  and  to  have  allbuildings  In 
a  clean  and  sanitary  condltitm. 

Because  this  paragraph  deals  with 
closing  the  site,  which  occun  after  tha 
employees  have  left,  this  paragraph 
essentially  provides  not  for  worker 
safety,  but  for  public  safety,  which  is 
outside  the  Agency's  mission.  For  these 
reasons.  OSHA  proposes  to  remove 
5 1910.142(a)(4).  OSHA  doe*  note, 
however,  that  employen  may  be 
responsible  for  atuiering  to  other 
standards  regarding  public  health  and 
safely  in  tile  locality  or  Slate  in  whidi 
tha  camp  site  is  located. 

F.  Safety  Color  Code  for  Marking 
Physical  Hazards  (J  1910.144) 

Section  1910.144  provides  guidance 
on  the  colore  to  use  to  mark  physical 
hazards.  These  colors  were  required  so 
that  emergency  devices  and  physical 
hazards  could  be  identified  quickly  by 
employees.  Because  removal  of  these 
raquirements  from  29  CFR  part  1910 
would  have  minimal  effect  on  employee 
safety  and  healtii,  the  Agency  has 
decided  not  to  provide  uis  standard. 
For  employers  desiring  guidance  in  this 
area,  the  American  National  Standards 
Institute.  ANSI  Z535,l-fll.  Safety  Color 
Code  ia  available.  OSHA,  theiafore. 
proposes  to  remove  $  1910.144. 

G.  Medical  Services  and  First  Aid 
(§1910.151) 


Section  1910.151  states  tile  obligation 
of  employen  to  have  medical  services 
available  to  provide  advice  on 
workplace  heelUi  matten.  and  for  use  by 
employees  if  needed. 

Paragraph  (b).  in  partioilar,  requires 
the  availability  of  first  aid  services  for 
workplaces  that  do  not  have  medical 
providera  nearby.  This  paragraph  also 
requires  that  first  aid  supplies  approved 
by  the  consulting  physician  be  on  hand. 

OSHA  proposes  to  amend 
S  1910.151(b)  so  Uiat  Oie  approval  of 
first  aid  supplies  by  the  cmuulting 
physician  is  no  longer  required, 
although  the  standard  would  continue 
to  require  that  adequate  supplies  be 
available.  Commercial  first  aid  kits  are 
readily  available  and  will  meet  the 
needs  of  most  employers  and  most 
worksites.  If  the  workplace  has  unusual 
hazards  or  poses  special  problems  that 
would  require  modification  of  a 
commercial  first  aid  kit.  or  the 
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development  of  a  spedalized  kit,  tha 
Agency  expects  that  the  employer  will 
provide  those  special  items.  If  the 
employer  is  unsure  whether  a 
commercially  available  kit  is  sufficient, 
professional  advice  should  be  obtained. 
Such  advice,  however,  would  not  be' 
required  by  OSHA  as  a  matter  of  course. 
These  changes  will  allow  the  employer 
more  flexibility  in  meeting  the  ^ency's 
firat  aid  requirements,  without  affecting 
employee  health  and  safety. 

H.  Fire  Brigades  (§  1910.156) 

Section  1910.156  contains 
requirements  for  the  organization, 
training,  and  provision  of  personal 
protective  equipment  for  fire  brigades. 
Requirements  for  negative-pressure  self- 
contained  breathing  apparatus  are  listed 
in  S  1910.156(0(2)(ui).  These 
requirements  were  intended  to  remain 
mandatory  for  18  months  after  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  certified  a 
positive-pressure  breathing  apparatus 
with  the  same  or  longer  service  life  as 
the  currently  required  negative-pressure 
breathing  apparatus.  The  18-month 
period  was  to  allow  employers  to  phase 
in  the  new  apparatus. 

NIOSH  has  since  certified  a  positive- 
pressure  breathing  apparatus,  and  the  18 
month  phase-in  period  has  ended.  This 


paiagr^h  is  therefore  uimecessary.  and 
OSHA  proposes  to  remove  iL 

I.  Helicoptere  (§1910,183) 

Section  1910.183(a)  states  that 
helicopter  cranes  are  expected  to 
comply  with  any  applicable  regulations 
of  the  Federal  Aviation  Administration 
(FAA).  Since  OSHA  does  not  have  the 
statutory  authority  to  enforce  FAA 
regulations  for  helicoptere,  (found  at  14 
CFR  part  133),  it  is  proposed  that 
§  1910.1B3(a)  be  revoked. 

J.  Pulp,  Paper,  Papeitidatd  Mills 
(§1910.261) 

Section  1910.261  contains 
requirements  that  apply  to 
establishments  where  pulp,  paper,  and 
paperboard  are  manufactured  and 
converted.  Certain  standards  in 
pangraphs  (a),  (b),  (c),  (d),  (e).  (g),  (h), 
()).  (k),  and  (m)  of  S  1910.261  require 
these  establishments  to  comply  with  a 
number  of  standards  of  the  American 
National  Standards  Institute  (ANSI)- 
The  inclusion  of  these  standards  in 
§  1910.261  duplicates  other  standards  in 
part  1910  which  apply  to  general 
industry  as  a  whole.  Many  of  the  other 
general  industry  standards  cover  the 
same  hazards,  and  in  many  cases,  they 
share  the  same  source  materials  as  the 
provisions  in  §  1910.261. 

All  but  one  of  the  ANSI  standards 
referenced  in  §  1910.261  were  source 


documents  for  OSHA  atandaids  that 
have  general  application  witiiout  regard 
to  any  specific  industry.  For  example. 
ANSI  Standard  AlZ.1-1967.  Safety 
Requirements  for  Floor  and  Wall 
Openings,  Railings,  and  Toeboards  is 
referenced  in  §  1910.261(a)(3)(ii)  and  is 
also  the  source  standard  for  §  1910. Z3, 
Guarding  Floor  and  Wall  Openings  and 
Holes. 

OSHA  beUeves  that  tiia  OSHA 
standard,  codified  in  Section  1910.23, 
provides  equivalent  or  better  protection 
for  workers  in  this  industry  than  the 
ANSI  standard,  A12. 1-1967.  which  is 
referenced  in  §  1910.261.  OSHA 
proposes,  therefore,  to  revoke 
§  191G.261(a)(3)(ii). 

Similarly,  there  are  a  number  of  other 
OSHA  standards  that  OSHA  believes 
can  provide  equivalent  or  better 
protection  for  pulp  and  paper  worken 
than  the  ANSI  standards  referenced  in 
paragraphs  (a),  (b),  (c).  (d).  (e),  (g),  (h). 
(j).  (k)  and  (ra)  in  §  1910.261.  For  this 
reason.  OSHA  proposes  to  revoke  many 
provisions  of  §  1910.261  and  to  apply 
the  conesponding  provisions  found 
elsewhere  in  part  1910.  The  following 
table  lists  the  OSHA  standards  prop<wed 
for  revocation,  the  referenced  ANSI 
standards  and  the  OSHA  standards  that 
will  provide  equivalent  or  better 
protection. 


Standan)  prapoaad  tor  mvocalion 


1910.2ei(a)(3)(IO  .. 
191 0.261  (aKSKiv) . 
1910.261(a)0)(v)  . 
1910.26l(a>(3Hvi) . 
I910.2ei(a)(3)0x) . 
1910.2ei(a)(3)(xi) . 


1910.261  (a)(3)(»ii) 

1910.261(a)<3)(xiq  — 


19l0J6l(a)(3)(xv)._. 
1910.261  (a)(3)(xvii)  . 

1910i61(a)(3)()ivii)  . 
1910.261  (a)(3)(iux).. 
19ia261(a)(3)(n) . 


1910.261(a)<3)<«xiv)  . 
igi0.261(a)<3Xxxv) .. 
1910.261  (alOKnvi)  . 
191 0.261  (a)(3Mxxvli) 

1910.261(b)(1) 

1910.261  (b)(2) 


1910.261(6X3)  — 
1910.261(b)(e)  — 
1910,261(c)(2)(v<)  . 
1910,261  (I^Mi)  ~ 


Ratefeneed 
ANSI! 


A1M-1967  . 
A14.1-1968  . 
A14.2-igS6  . 
A14.3-19S6  . 
816.1-1953  . 
B30.2-1967  . 
8303-1968  . 
830J-1967  . 
830.2-1943  . 
8303-1968  . 
B66.1-1969  . 
01.1-1964  ... 


19ia261(cKaKi] . 


Z4.1-1968  ... 
Z9.1-1951  .-. 
29.2-1960  .... 
Z35.1-1968  .. 
ZS7.1-1968  .. 
288.2-1909  .. 
280.1-1966  .. 
B15.1-1953  .. 
Z24.22-1967 
Z87.1-1968  . 
2862-1968  . 
2B9.1-1969  . 
A12.1-1967  . 
866.1-1969  . 
830.2-1967  . 
A12.t-1967  . 
A14.1-1968  . 
AU.2-1956  . 
A14J-1966  . 
I  B302-1967  -.-. 


Equivalant 
OSHAr 


§1910.23 

§1910.26 

§191026 

§1910.27 

§1910219 

{1910.179 

$1910.180 

$1910.179 

§1910.179 

§1010.180 

§1910.178 

§1910213 

§1910214 

§1910.141 

§1910.94 

§1910.94 

$1910.145 

§1910.133 

§1910.134 

$1910.136 

$1910219 

$1910.132 

§1910.133 

§19iai34 

§1910.135 

$191023 

§1910.178 

§1910;i79 

§191023 

§191025 

§191026 

§191027 

$1910.179 


37192 


/  Vol.  61,  Ng  141  /  Monday.  July  22.  1996  /  Proposed  RuIm 


9MndBd  prapoMd  tor  lamaaton 


1910t2niGM1t) 

i»ioaBiM(i)«- 

1810.»1MO> 

1910261(4(7) 

1910L2S1(*Ma) 

iaiaasifBKi6H«o  ■ 
i«iOLaBi<h)«« - 

i»ia2ei(iMiKiv)  __ 

isioaeims) 

woJ»^mm  -~ 
igioaeiWBiM  _ 

1»1ft2B1#D««~ 

i>iaanM<4) 

1910281  >ll)<2) 

1910261  (niH4) 

19ia2B1(mKqn  _ 
191019t<mN5)n  -. 


ANSI 


966.1-1989  . 
Z87.1-1968  . 
,«15.1-1866  . 
01. 1-1961  _. 
B16.1-1963  . 
24.1-1968  ... 
K13.1-1967  . 
2802-1967. 
915.1-1986  . 
A1i1-H67  . 
A12.1-1967  . 
916.1-1963  . 
B15.1-1963  . 
B1S.1-1963  . 
A12.1-1967  . 
966.1-1988  . 
287.1-1988  .. 
287.1-1968  .. 
8801-1966  .. 


raiimtKt 
OSHAMirih 


ft91O30 

I1910133 

(1910219 

(1910213 

(1910219 

(1910141 

(1910134 

(1910219 

(191023 

(191023 

(1910219 

(1910219 

(1910219 

(191029 

(1910178 

(1910133 

(1910132 

(1910178 


Simllariy,  OSHA  baUmrM  that  ths 
OSHA  MandaRL  $1010.93. 
Occapattooa}  Noiaa  Bxponm.  pioirldas 
«»akar  pnilactian  that  is  at  Imt 
squiTalaiit  to  that  pnnrldsd  by  tha  ANSI 
•tandsnl.  ZZ4.22-19S7.  Malhod  of 

" siiiMl  <d  Raal-br  Attaautflon  of 

Bv  Pratadon.  that  U  rafarancad  in 
( lOlOJBKaXaXxdi).  OSHA.  thatefan. 
fuuusai  to  rawifca  g  1010.261(aX3Xxxii) 
to  sliminata  dds  dupUcatiVB  covange. 

PCiap^  (bXS)  of  $1010.261  requiraa 
^adflc  pRwadmas  to  ba  followad  and 
pataonal  pfolactiva  aqidpoant  to  ba 
went  by  wuLsis  in  tu  pulp,  papar  and 
TT  "*■  ■  r  -I  Imtiistry  irhn  antar  rlnaaii 
vssssls,  tanks,  diip  fains,  and  similar 
aqnipinanL  This  Mandkid.  howarar. 
doaa  not  provida  tha  naoaasaiy 
laoiimmants  for  moDitating.  taaCbaa, 
and  oeBuminicatlan  that  sfB  aWoT 
wlian  waddng  in  a  canflnad  spaca. 

OSHA  propoaes  to  revdca  panatndi 
(bXS)  of  $  1010.281  for  two  naaooa. 
FInt.  S  1910.146.  Pannit-Kai;pifa«d 
Co^nsd  S^acss.  proTidss  battar 
pratactisn  farwoAaia  vdio an  raqoirad 
to  woik  in  a  cooflnad  apaoa.  Saetion 
1010.146  proridsa  a  rrainiiiiliwisliii 
ragulatoty  pnigram  within  which 
smployats  can  alhctivaly  protact 
amphqfaaa  who  work  in  cooflnad 
L  This  propam  addrassei  the 
ad  far  monitoiqg.  tasting 

1  ooaununicaticn  at  thaaa 
wori^laces.  Sscond.  amployats  an 
taqniiad  to  comply  with  S  1910.146 
whan  a  spadflc  industry  Mandaid  does 
not  complalely  addnas  the  known 
haaards  of  «raiking  in  a  conlinad  space, 
a  pdndplanotad  in  paragmph  (c)(2)  of 
S  1010.S,  whidi  maans  that  amph^en 
nnisl  afaaady  comply  with  $  1910.146 
athar  than  pengraph  (bM5)  of 
$1»10.2»1. 


Pangnvh  (cX2XvU)  at$  1910281 
nquins  amployan  to  provide  panonal 
pnlactiTa  squipmaol  to  woriggn  ooa 
)ob  basis.  Since  amplqysn  an  nquiied 
to  comply  with  die  Bsnaml  nqidnmants 
{Drpaaooal  ORMaciive  aquipmant  in 
S 1010132.  OSHA  propoaes  to  nvoka 
panpqph  (cX2Kvil)  to  allminata  this 
dupUoiion  of  nquinmentf  in  a  way 
that  will  not  risnaase  woAer  protection. 

Panpapha  (cXBKU)  and  (c)<7HiD  of 
S  1010.261  nquin  amployan  to  pravide 
wotkan  with  ptoaooal  pralectiva 
equipment  and  ear  pfotiction  whan  the 
noise  level  may  be  hsnnftiL  Since 
amployan  an  nquind  to  comply  with 
the  gananl  nquimoanla  far  panooal 
nolectiva  equipment  in  $  1010.132  and 
the  gMianl  nquinmants  far 
occupational  noiaa  exposure  in 
S  1910.05.  OSHA  proposes  to  revoke 
pangnphs  (cX^U)  and  (cX7XU)  to 
eliminate  thie  duplicatioa  of 
nquinmanta. 

Pangnphs  (gXlXiv)  and  (kXie)  of 
S  1910.281  an  pacific  electrical 
standarda  pnaciibad  lor  the  pulp,  papar 
and  papofaoard  induatiy  that  require 
nnmpllanca  with  sobpait  S.  Elaotrical. 
in  OSHA's  standards.  Since  all  of 
gsosral  indostiy  Is  nquind  to  comply 
with  sll  of  sadipsit  S  Hot  electrical 
atandards.  OSHA  pioposaa  to  revoke 
pvasraphs  (gXlXiv)  and  (kXl6]  of 
S  1010.261  to  allminste  this  duplication. 

Parapaph  (gX2Xi)  of  S  1910.261 
requires  smployan  to  provide 
employeae  wondng  in  the  add 
department  with  gaa  niMka.  Since 
amployan  are  required  to  comply  with 
the  general  raquirsBants  for  respintory 
protectioD  in  $  1910.134,  OSHA 
proposes  to  revoke  paragnph  (gX2Xi)  to 
eliminate  this  rsgulatmy  duplication. 

Paragraph  (gXlSXiv)  of  $  1910.261  U  a 
standard  prescribed  for  the  pulp,  papar 


and  papertnard  industry  that  addresses 
leed  dust  exposure,  snd  requires 
coraplianoB  with  S  1010.1000,  Air 
Contaminants,  in  OSHA's  standards. 
Since  employen  are  required  to  comply 
with  all  of  S  1910.1000,  induding 
parapaph  1910.1025  whidi  addiaasas 
leed  exposure,  OSHA  ptopoeee  to 
revoke  peiagnf>h  (gXlSXiv)  to  eliminete 
tide  duplication. 

K.  Textiles  ($1910.262) 

Psiagnphs  (cH3)  and  (gg)  of 
S  1910.282  rsquin  smployan  in  taxtile 
estsblishmenu  to  provide  guards  far 
equipment  that  conform  to  the 
laquirsmants  of  $  1010.219.  Since  all  of 
general  industry  is  required  to  comply 
with  all  of  the  gananl  laquiionents  M 
S 1910219.  OSHA  proposes  to  imroke 
parapnihs  (cXS)  and  Igg)  of  $  1910.262 
to  aliminata  thia  lagulatory  duplication. 

Similarly,  far  the  purpoee  (tf 
»Hmin.rin|  duplicate  standards 
covaiags,  OSHA  fnopoaae  to  lavoka  a 
number  of  other  standards  in  $  1910.282 
that  rsfirence  occimetional  safety  and 
heeith  stsndards  of  gsnsial  m^catian. 
The  following  table  lists  tlMOSHA 
standarda  praposed  far  revocatioa  and 
the  rafsiaDoed  gsneral  OSHA  standards 
K^iich  will  continue  to  apply  to  the 
Textile  iruhistry. 


Isnl  Prapoeed  t 
RevoGSBon 


1910282(4(3)  .. 
1910282(4(4)  „ 

i9iaa8iigg) 

19ia268fi(1) ._ 
1910.262(qqK1)  . 


19ia2a2(q4(2) . 
1910282(11) 


OSHASIandaM 


1910219. 

1910141. 

1910210 

19102S. 

1910.132. 

1910133. 

1910.134. 

1910.134. 

19101000 

191094(d). 
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Pan«raph  (c)(8)  of  $  1910.262  requires 
employers  to  idonlify  physical  hazards 
in  accordance  with  tne  requirements  of 
$  1910.144.  Section  1910.144  provides 
guidance  on  the  colors  to  use  to  marie 
physical  hazards.  As  noted  earlier  in 
Section  F  of  this  preamble,  OSHA  is 
proposing  to  revoke  $  1910.144.  sines 
the  Agency  believes  that  sufficient 
guidance  on  this  matter  is  givm  by  the 
American  National  Standards  Institute 
standard  ANSI  Z53S.1-1991.  Saiety 
Color  Code,  and  that  removal  of  these 
requirements  from  29  CFR  part  1010 
would  have  no  discernible  efSact  on 
employee  safety  and  health.  Since 
OSHA  is  proposing  to  revoke 
$  1910.144,  which  is  reierenced  in 
( 1910.262(c)(8).  OSHA  also  propoaes  to 
revoke  $  igi0.262(c)(8). 

L.  SawmilU  (1910.265) 

Section  1910.265  contains  safety 
requirements  for  sawmill  operations 
including,  but  not  limited  to,  log  and 
lumber  handling,  sawing,  trimming,  and 
planing;  vraste  oUspoaal:  operation  of 
dry  Idlns;  finishing:  flipping;  storage: 
yard  and  yard  equipment;  and  for  power 
tools  and  related  equipment  used  in 
connection  with  such  operations. 
Certain  paragraphs  of  this  section 
incorporate  and  apply  occupational 
safety  and  health  standards  of  general 
application  which  apply  to  all 
employment  covered  by  part  1910.  As 
required  in  paragnph  (b)(2)  of  this 
section,  such  standards  apply  to 
sswmill  opertMions  in  accordance  with 
the  rules  of  construction  set  forth  in 
$  1910.5.  For  example,  the  general 
standard  regarding  meclianical  power- 
transmission  apparatus  in  %  1910.219  is 
applicable  to  employment  in  sawmill 
opentioos  covered  in  $  1910.265,  and 
yet  it  is  also  incorporated  by  refiarence 
in  paragraph  (c)(22)  of  $  1910.265. 
OSHA  believes  that  worker  safety  is  not 
enhanced  by  repeatingthe  application 
of  S  1910.210  in  $  1910.265,  and 
proposes  to  revoke  paragraph  (c)(22)  of 
S  1910.265.  Also,  since  §  1910.5  applies 
to  all  industries,  including  the  sawmill 
industry,  OSHA  proposes  to  revoke 
paragraph  (a)(2)  of  §  1910.265  which 
merely  references  $  1910.5. 

Sin^lariy,  for  the  purpose  of 
eliminating  duplicate  standards 
coverage,  OSHA  proposes  to  tavoke 
various  provisions  currently  found  in 
$  1910.265  which  reference 
occupational  saiety  and  health 
standards  of  gsneral  appUcadon.  The 
following  table  lists  the  OSHA 
standards  proposed  for  revocation  and 
•    the  referenced  general  OSHA  standards 
which  will  continue  to  apply  to 
sawmills. 


Standard  Prapoasd  tor 
navocaaon 

1910288(0(^0) _ 

1910265(c)(10) 

19i0i65(c)(14) 

191026S(cK16)  _ 

1910265(cK17)(i)  

191 0265(0(1 7)(D 

1910265(O(17)(l) 

1910266(0(22) 

191O265(c>(26>(0  

1910265(000)(vi)  

1910265(c)(30)(x)  - 

l9l0288(e)(3Kii)(d)  — 

1910265(0(9)  -. 

1910265(0) 

1910.266(h) 

1910265(1) 


OSHA 


191023. 

19102S-Z7. 

1910.110. 

1910.106. 

1910.1000. 

SObpartl. 

1910.94(d). 

1910210 

1910219. 

1910219. 

1910.178. 

1910219. 

1910210 

Subpart  I. 

1910.141. 

SutpartL 


Paragraph  (c)(ll)  of  $  1910.265 

requires  employers  to  mark  physical 
hazards  as  specified  in  S  1910.144. 
Section  1910.144  provides  guidance  on 
the  colors  to  use  to  mark  physical 
hazards.  As  noted  earlier  in  Sectioo  F  of 
this  preamble,  OSHA  is  proposing  to 
revoke  $  1910.144  since  the  Agency 
believes  that  sufBcient  guidance  on  this 
matter  is  given  by  the  American 
National  Standards  Institute  standard 
ANSI  Z535. 1-1991,  Safety  Color  Code, 
and  that  removal  of  these  requirements 
from  29  CFR  Part  1910  would  have  no 
discernible  effect  on  employee  safisty 
and  health.  Since  OSHA  U  proposing  to 
revoke  §  1910.144,  which  is  referenced 
in  S  1910.265(c)ll),  OSHA  also 
proposes  to  revoke  $  1910.265(c)(ll). 

Paragrsph  (c)(24)(ivMa)  of  $  1910.265 
requires  employers  to  inspect  slings 
daily  when  in  use.  and  to  remove  a  sling 
from  service  if  it  is  found  to  be 
defective.  In  addition,  paragraph 
(c)(24)(iv)(c)  of  §  1910.285  requires 
employers  to  provide  suitable  protection 
between  the  sling  and  the  sharp 
unyielding  surfaces  of  the  load  to  be 
lifted.  These  provisions  duplicate  some 
of  the  general  requirements  for  the  use 
of  slings  in  $  1910.184  which  slso 
include  provisions  for  sling  inspection, 
removal  and  protection.  OSHA  proposes 
to  revoke  paragraphs  (c)(24)(iv)(a)  and 
(c).  to  eliminate  the  duplication  of 
requirements  for  slings  in  §  1910.265. 

M  Agricultural  Opentions  ($  1910.267) 

Section  1910.267  pievioualy 
contained  part  1910  requirements 
applicable  to  agricultural  operations. 
Tluase  requirements  were  moved  to 
S 192821  in  1975  (40  FR  18268).  Since 
tliat  time,  S  1910.267  has  been  used 
simply  to  refer  employere  to  S  1928.21 
to  locate  these  requirements.  OSHA 
believes  that  S  1910.267  is  now 
uimecessary  and  proposes  to  revoke  it 


N.  Telecommunications  (1 1010.268) 

Para^aph  (0  of  1910.288  contains 
requiremants  for  rubber  insulating 
equipment  (gloves  and  blankets)  used  at 
tMacommunications  centers  and  field 
irurtallations.  As  discussed  below. 
OSHA  has  determined  thst  tliese 
requirements  are  now  outdated,  and  that 
they  should  be  deleted. 

OSHA  believes  that  the  provisions  of 
paragraph  (f)  are  unnecessary  for  several 
reesons.  First,  the  genwal  industry 
standard  found  at  29  CFR  1910.137. 
Electrical  Protective  Equipment, 
addresses  all  rubber  insulating 
equipment?  and  revocation  of  paragraph 
(f)  of  $  1910.268  would  eliminate  this 
duphcstion  of  standards  and  related 
compliance  problems.  Second, 
5 1910.137  provides  more 
comprehensive  employee  protection, 
since  it  covere  requirements  for 
manufecture  and  marking,  electrical 
proof  tests,  voltages,  test  intervals, 
workmanship  and  in-service  care  and 
use.  Third,  S  1910.137,  is  written  in 
performance-oriented  language  that 
provides  employers  with  flexibility  in 
meeting  the  standard.  Thus,  OSHA 
believes  that  paragreph  (f)  of  ( 1910.268 
can  be  revoked  without  diminishing 
employee  safety  and  health. 

O.  Vinyl  Chloride  (S  1910.1017)     - 

OSHA  is  proposing  to  delete 
paragraphs  (g)(S)(i)  and  (U)  of 
5 1910.1017.  vinyl  chloride,  which  was 
promulgsted  in  1974.  These  paragraphs 
address  entry  into  unknown  and 
hazardous  vinyl-<iiloride  atmospheres. 
Paragraph  (g)(5)(i)  allows  entry  into 
unknown  concentrations  of  lonyl 
chloride  or  concentrations  greater  than 
36,000  ppm  (lower  explosive  limit)  only 
for  purposes  of  life  rescue.  Paragraph 
(g)(5)(ii)  allows  entry  into 
concentrations  of  vinyl  chloride  of  less 
than  36,000  ppm,  but  greater  than  3.600 
ppm  only  for  purposes  of  life  rescue, 
fireSghting,  or  securing  equipment 
whicBwill  prevent  a  greater  release  of 
vinyl  chloride. 

In  1989.  OSHA  promulgated  industry- 
wide provisions  addressing  emergency 
response  with  respect  to  entry  into 
unknown  or  hazardous  atmospheres 
under  S  1910.120,  the  Hazardous  Waste 
Operations  and  Emergency  Response 
(HAZWOPER)  standard  (54  FR  9317, 
Mar.  B,  1989).  included  in  the  scope  of 
the  HAZWOPER  standard  are 
requirements  for  "Emergency  response 
operations  for  releases  of.  or  substantial 
thraats  of  releases  of,  hazardous 
substances  without  regard  to  the 
location  of  the  hazard."  Thus,  vinyl 
chloride,  which  is  a  "hazardous 
substanca"  as  defined  under  the 
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HAZWOPER  stuuUnl.  is  cowed  by  tha 
amngncy  raqnoae  praviaian*  in  both 
tlM  vinyl  chlorid*  and  HAZWOPER 
nilaa.  b  lagard  to  ovarlaopjqg 
proriaiaoa  in  two  ajH>]icabW  atandaida, 
tha  HAZWGPBRalandani  (padflcaUy 
•tataa  in  pangnfih  (aX2Xi)  that  "If  thma 
ia  t  conflict  or  oraiiap  [hatwaan 
amargBocy-ranioaae  proviaions  in 
S  1810.120  and  provialoiu  in  substanoe- 
apedflc  standajdtj,  the  proviiion  more 
protactiva  of  amployse  ufaty  and  heahh 
ifaaU apply*  •  •." 

OSIUbalievaa  that  the  ameigancy- 
naponae  pnmsions  in  §  1910.120  ara 
■Don  pnXBctive  oveiall  than  the 
ralavant  proviaiooa  in  the  vinyl  chkaida 
atandard.  Finthar,  tha  proviaiona  of 
f  1910.120,  which  raquin  davalopmant 
of  a  broad  pnignm  to  appropriately 
leapood  to  any  potaatiaJ  amaigMcy 
aituation,  may  be  viewed  ai  ^ving  nan 
flexibility  to  amployeis  to  tauor  and 
impiamant  afiactive  oompnhanaive 
amargenCT-ieyaiee  prognana  to  auU 
their  needi.  Key  pro^ona  in 
S  19iai20(^tha(  would  apply  where 

aeanrlalartwfththa  nkaaa  of  vinyl 
chloride  addraaa  the  following: 
DavalopmeDt  and  implamentatian  of  an 
■naigMicy  raqiaoae  plan,  paiayaph 
(qXl):  eiementa  nqubad  to  be  faicfaided 
In  the  amtgancy  reaponaa  plan. 
I  ((|X2);  procedurea  for 
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paiap*^  (qXShuea  ofakiJlad  aupport 
penoonel.  penpaph  ((|K4):  uae  of 
•padaliat  amployeea.  paiapaph  (qKS): 
tnintng  of  ama^gancy  parnonal, 
pmpaph  (qXe),  (7).  and  (8):  medical 
.  aunatilanoaandcaoauliaticBfor 
amanaiicy-reapapae  peiaonnel. 
paiapuh  (oX9):  uae  of  cfaamical 
pnlectiva  dolhlng.  pangraph  (qXlO): 
and  pracaduna  tor  poet-amanancy- 


I  of  $  igi0.1017(gXS)  (i)  and  (U). 
in  fmv  of  S  1910.120.  will  not  naalt  in 
an  inoaaaed  riak  to  the  aatey  or  haallh 
of  eaployeea  angagad  in  vliqrl  ddoride 
anwgaacy  n^onee  opadnUona.  Tha 
Agency  aoUcita  conunant  on  die 
queatfcn  of  the  anfliciancy  of  %  1910.120 
to  eddbeea  the  pfotectiai  of  vinyl 
chloride  ananancy  raqwoaa  amployeea 
it  ea  pnipaaad  hare,  the  amaigaocy 
laaponae  pctwiaions  cunently  in  the 
vinyl  chloride  •tandani  are  deleted. 

P.  faiofganic  Anenic  ($  1910.1018) 

OSHA  ia  propoaing  to  reviaa  the 
aodadag  medical  auivaillanca 
requirmaBta  in  paiagtaph  W  of  29  CFK 
1910.1018.  that  addiaaa  inoqanic 
arewnir,  with  reapect  to  aputum-ortolagy 
e»aminati«ina  and  diaat  x-iaya.  Hm 
requirement  in  penpaph  (n)(2MUXC)  of 


§  1910.1018  that  providea  for  a  i 
annual  qnitum-cytolog^  examinatioo 
for  amployeea  45  yens  of  aga  or  older 
orwith  lOormarayeanofe^qxiaun 
over  the  action  leva!  is  propceed  to  be 
delated.  Sputum-cytology  ocamiaatiao 
waa  induoed  origiiially  under  medical 
BurvaillanOB  prognma  far  ananic 
woikan  beaed  on  OSHA'a  bebef  that 
audi  BKaminatiooa  ware  uaeful  Jn 
acreening  for  hmg  cancer. 
-    In  reeraluaUng  thia  provisian.  the 
Agency  hea  found  no  atuiUea  that 
eddraaatbe  elBcecy  of  qnitum^ytology 
examinatinna  aa  a  s«jeaping  tool  far 
hmg  canoar  for  «ra(kara  specifically 
ex{raeed  to  iiMigmic  ananic  Two 
nndomiaad  cadrallad  atudiaa  (Exx.  1- 
1, 1-2),  Itowevar,  were  avalualad  with 
reject  to  the  baoaSt  of  aputum- 
cytology  enmiaatiooa  as  a  acieanlng 
tool  for  lung  cancer  in  another  high-riak 
group,  namely  male  smoken  45  yeert  of 
age  and  older.  The  two  atudiea  included 
the  JobnaHopkiBa  Lung  PraiactflSx.  1- 
31  and  the  Mamorial  Sloen-Kettariu 
Lung  Praiacl  (Ex.  1-4),  both  pert  ofUie 
NaUooal  Cincar  Inatitula  Cooperative 
Early  Lung  Canoar  Dstactioa  Prognm. 
Tooathar,  the  atudiea  inchided  20,427 
mak  smokara.  Theae  men  ware  aarigned 
at  nndom  to  a  dual-sueeu  group  (in 
which  sub)acts  underwent  an  annual 
dMst  radiopaph,  and  qiotum<ytologic 
atudy  av«y  4  montha)  or  to  a  alngle- 
acraen  group  (in  which  annual  cheat 
ndtoaaphic  acreening  waa  peifonned). 

For  berth  atudiea.  there  ware  no 
aignmnant  diBnancaa  betwaan  the  dual- 
acnen  and  aingla-acnen  graupa  in  die 
total  number  of  lun^canoer  caaae.  the 
number  of  late-ataga  lung«anoar  caeea, 
tha  number  of  raeadable  hmg  canoata, 
S  year  (Sloan  Kattating)  and  8  year 
(Johns  Hopkina)  survival  ntae  and  the 
number  of  famg-canoar  daatha. 
Tharaiare,  qiutum  cytology  did  not  add 
any  benafii  to  a  hmg  cancer  ai  leanimi 
program  that  afaaedy  included  annual 
cheat  x-rays. 

Palsa-poaitiva  aputum-cytology 
naulta  can  be  ea  high  aa  10  patcant  in 
patients  with  pulmooeiy  inncdona  and 
oraodiial  aethma  [Ex.  1-S).  False 
podtive  neuha  can  lead  to  axteoaive 
teating.  ooata.  and  anxiety.  A  poeitive 
qnitum-cytology  """'"itl^m.  with  a 
negative  dteat  x-ray,  U  uauelly  followed 
by  an  examination  of  the  oral  cavity,  the 
phaiynx.  and  the  kiynx  by  both  direct 
visualixatian  and  fleodbla,  BbeF«pdc 
laryngoacopy.  If  this  axaminetiao  is 
negative,  than  die  lower  respintory  tract 
ia  viauaMaed  by  flexible  gbaroptic 
bwmchoeoopy;  hromjiial  whlM  and 
Uopay  are  often  <~-l..«t«4  bedmUan, 
imaging  studies  may  be  dene,  hwhiHi^ 
computed  tamogra;^  (CT  scan)  and 
BiagnMin->MnnMw-«  l.t<«gi<.g  (MP!)  •y\^ 


more  invasive  of  theea  procedurea  have 
inhennt  riaka.  iTu-hiHinp  death  (Ex.  1- 
6). 

The  American  Cancer  Sodaty'a 
ncommendationa  far  early  datactioo  of 
cancar  in  esymptomotic  penooa  do  not 
include  the  uae  of  sputum-cytology 
■xamlnationa  (Ex.  1-7).  The  Sodaty'a 
dedaion  in  this  regard  was  faasad  OD  the 
lack  of  epidemiological  evidemx  that 
would  aupport  tha  use  of  sputum- 
cytology  screening,  and  the  risks  and 
ooata  aaaodatad  with  blie  positive 
axama  [Ex.  1-8).  Therefore,  aince 
available  data  do  not  inftjf-tt»  that 
sputum-cytology  "^»"»<nfltiiTn  sdds  any 
benefit  to  a  lung-cancer  ■'  'iHifng 
program  that  aliaedy  inctudea  annual 
cheat  x-raya,  and  ainoe  ftlae-poaitive 
raaults  can  laed  to  unneceaaaiy  and 
hannful  medical  bDow-up  piooedures, 
OSHA  is  propoaing  that  aputum- 
cytolon  axaminationa  be  delete<l  bom 
the  medical-survaillance  raqubaments 
of  the  inorganic  ananic  atandani 

OSHA  sondts  oomments  on  these 
mnrhiaiona  with  reapect  to  the  value  of 
sputum-cytology  exems,  amd  nquesta 
aufamisaian  of  other  data  and  viawa  Oat 
may  support  or  dilute  the  Agency's 
findings  and  ^*»"''^ifrifHns 


1-1.  StrauM  GM.  M  al.  ChaM  x-rty 
•craaniag  imnravaa  outoom*  ia  lui^  caacar 
A  napfnlaal  ofmadamlaad  Mala  oo  luiv 
canov  Knaniag.  Oiast  I07:27«)6-27«S.  June 
IMS. 

1-3L  Bariin  NI,  ai  aL  The  Nattonal  Gmoar 
Inatltuta  cooparatlva  aariy  Ium  cancer 
datecBuu  pro-am.  AaarianSaviaw  of 
RaaplialorT  Diaeaie  130«4S-4a,  1(84. 

1-3.  Todanan  M.  Survival  aad  ooctality 
fcnm  hnn  eantw  In  «  irj— ■»!  pnp.l.H~^. 
Tbs  Johaa  HapUna  study.  OmM 
a«(nppIH324S-2SS,  1988. 

1-t.  kMamad  MR.  at  aL  ScnaBii«  far 
aariy  luag  canon:  Rsaute  of  liie  Vtanorial 
SkaB-Kattaring  Study  In  New  York.  Oust 
88:44-53, 1984. 

1-5.  Baopaant  I,  el  al  Pndictin  value  of 
•pulum  cytolagy.  norax  42:18S-1«9. 19(7. 

1-6.  Owile  WF.  at  aL  CGBBpUcatkaia  c< 
flbar  opdc  tanochaaoopy.  AaHricM  Raviaw 
of  RaspiialDnr  Dliaaaa  108«7-73. 1974. 

1-7.  HoUab  AI.  at  aL  AiHrion  Cauatt 
SodatyTaxAook  of  Clinical  Oeookgy,  p. 
155,  Amarican  Caacar  Sodaty,  1991. 

1-8.  HoUab  AI,  at  aL  Amafieaa  Omcer 
Sodaty  Taxtfaook  of  Oinioal  0BC0l(«y.  p. 
188-170,  American  Cane*  Sodaty.  1991. 

OSHA  is  alao  proposing  to  reviae  the 
requirament  in  naii«raph  (nXSKii)  of 
$  1910.1018  of  the  imaganic  ananic 
standard,  that  pnrvidea  far  a  aamiannual 
cheat  x-ray  for  employ  aaa  who  are  45 
yean  of  age  or  oUer  or  who  beve  10  or 
mora  yean  of  aiaenic  toqwatae  over  the 
eeUon  level  OSHA  is  ptopoaing  thet  tha 
required  bequancy  of  cheat  x-iay  for 
these  amployeea  be  changed  from 
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semiannual  to  annual.  OSHA  originally 
adopted  the  provi^on  for  semiannual  x- 
rays  based  on  the  belief  that  such 
aemiannual  examinations  ware  valid  for 
screening  for  lung  cancer. 

OSHA  maintains  that  it  is  necessary 
and  appropriate  to  provide  employees 
exposed  to  inorsenic  arsenic  with  a 
medical  survsiUance  program,  including 
chest  x-rays,  for  the  early  detection  of 
lung  cancer.  However,  the  Agency 
recognizes  that  the  effica<:y  of  providing 
chest  x-nys  semiannually  for  mis 
purpoee  has  never  been  determined  by 
a  large,  randomized,  and  controlled 
sdentific  study. 

Two  recent  randomized  controlled 
studies  lExs.  1-1,1-2),  were  conducted 
on  a  group  at  high  ride  for  developing 
lung  cancer  (nemely,  male  smokers  45 
yean  of  age  and  older),  and  were 
evaluated  with  resped  to  the  utility  of 
periodic  x-rays.  These  studies,  which 
included  the  Mayo  Lung  Project  [Ex.  1- 
91  and  the  Czedioalovak  Study  [Exl- 
10),  were  designed  spedfically  to  assess 
the  efficacy  of  chest  x-rays  In  deteding 
early-stage  lung  cancer  among  the 
memben  of  this  group.  The  studies 
compared  several  outcomes  between 
experimental  groups  that  were  assessed 
using  chest  x-rays  admimstered  at 
periodic  intervals  (4  months  in  the 
Mayo  Lung  Project  and  6  months  in  the 
Czechoslovak  Study)  and  control  groups 
receiving  in&equent,  sporadic,  or  (in 
some  csaea)  no  chest  x-rays. 
(Pottidpants  in  both  the  experimental 
and  control  groups  were  administered 
chest  x-nys  at  the  beginning  of  each 
study  to  ensure  that  they  had  no 
detectable  lung  tvimors  that  would  bias 
the  research  outcomes.) 

These  studies  found  that  periodic 
chest  x-rays  led  to  enhanced  detection 
of  early-stage  Itmg  cancer  and,  as  a 
consequence,  hi^er  rates  of 
respedability  for  this  cancer.  As 
demonstrated  by  a  subsequent  analysis 
of  these  studies  [Ex.  1-111,  lung-cancer- 
spedfic  survival  based  on  fatality  rate 
(i.e.,  number  of  deaths  per  diagnosed 
cases)  improved  significantly.  This 
analysis  also  showed  that  the  lo\*er 
fatality  rale  among  the  experimental 
groups  was  not  the  result  of 
overdiagnosis  for  lung  cancer  or  lead- 
time  bias.  For  the  Mayo  Lung  Projed 
and  the  Czechoslovak  Study, 
respectively,  fatality  rates  were  fotmd  to 
be  59%  and  78%  in  the  experimental 
groups,  and  72%  and  95%  in  the  control 
groups  of  persons  diagnosed  with  lung 
cancer. 

The  efficacy  of  chest  x-rays  was  also 
demonstrated  by  analyzing  the 
outcomes  for  the  few  experimental 
group  partidpants  who  did  not  undergo 
surgery  when  diagnosed  with  early-     ' 


stage  lung  cancer,  either  because  they 
refused  surgery  or  surgery  was 
contraindicated.  This  analysis  was  part 
of  the  research  described  in  Exhibit  1- 
11,  which  combined  the  outcomes  for 
experimental  group  partidpaiits  in  the 
Mayo  Lung  Projed  with  similar 
experimental  group  partidpants  bom 
two  other  groups  (the  Memorial  Sloan- 
Kettering  Project  and  the  )ohns  Hopkins 
Lung  Projed).  The  5  year  fatality  rale  for 
the  nonsuigery  partidpants  was  about 
90  percent,  compared  with  a  30-percont 
fatality  rale  for  those  partidpants  who 
underwent  cancer  surgery.  This 
comparison  provides  strong  support  for 
the  efficacy  of  chest  x-rays  in  detecting 
early-stage  lung  cancer  and  enhancing 
the  survival  of  those  partidpenls  who 
undergo  subsequent  surgery  for  removal 
of  a  detected  tumor.  Additionally,  this 
comparison  indicates  that  overdiagnosis 
and  lead-time  biases  did  not  contribute 
significantly  to  the  fatality-rate 
difforencea  obtained  between  the 
experimental  and  control  groups  in  the 
Mayo  Lung  Projed  and  Csechoslovak 
Study. 

Based  on  this  discussion,  OSHA 
believes  that  employees  exposed  to 
inorganic  arsenic  continue  to  need 
medical  surveillance  to  detect  lung 
cancer,  and  that  chest  x-rays  are  a  valid 
method  of  detecting  lung  cancer.  The 
proposed  revision  to  the  standard  would 
reduce  the  frequency  of  chest  x-rays 
bom  semiannual  to  annually. 
-—This  proposed  frequency  is  based  on 
an  analysis  described  in  Exhibit  1-11 
showing  that  the  S-year  fatality  rate 
(about  30-35  percent)  for  persons 
diagnosed  widi  lung  cancer  was  the 
same  for  the  experimental-group 
participants  in  the  Mayo  Lung  Projed, 
which  administered  chest  x-rays  every  4 
months,  and  the  experimental-group 
partidpants  in  the  Memorial  Sloen- 
Kettering  Projed  and  the  Johns  Hopkins 
Lung  Projed,  which  performed  chest  x- 
rays  once  a  year.  [See  also  Exs.  1-12  and 
1-13]  This  analysis  demonstrates  that 
fatality  rales  did  not  differ  in  any 
practical  or  statistically  significant 
fashion  across  these  thiee  major  studies. 
OSHA.  therefore,  finds  that  an  aimual 
chest  x-ray  satisfies  the  purpose  of  the 
medical  surveillance  program  required 
under  the  standard. 

In  siuiunary,4eige  randomized 
controlled  studies  indicate  that 
semiannual  chest  radiography 
screenings  show  no  benefit  over  anniml 
screenings.  OSHA  believes  that  aimual 
chest  radiography  screening  of  high-risk 
individuals,  induding  workers  exposed 
to  inorganic  arsenic,  &ould  continue 
since  epidemiological  data  support  the 
use  of  chest  x-rays  for  detecting  early- 


ataaa  Itmg  cancer:  this  dedaion  resiilti 
iniowering  lung  cancer  fotaUty  rote*. 
Further,  altbmigh  it  is  possible  that 
intervals  between  x-rays  for  high-risk 
woiken  could  be  longer  than  1  year,  the 
Agency  has  no  data  to  demonstrate 
predsely  what  other  interval  would  be 
more  appropriate.  OSHA,  therefore, 
believes  that  an  aimual  x-ny  provision 
is  reasonable.  Moreover,  if  the  Agency 
has  erred  in  this  instance,  it  has  done  so 
on  the  side  of  over-protection  nther 
than  tmder-piotedion,  aa  sanctioned  by 
the  U.S.  Supreme  Court  in  Industrial 
Union  Department  v.  American 
Petroleum  Institute,  448  U.S.  607  (1980). 

OSHA  solidts  comment  on  these 
conclusions  vrith  resped  to  the  value  of 
performing  annual  x-rays,  and  requests 
submission  of  data  and  views  that  may 
support  or  dispute  the  Agency's 
findings  and  conclusions. 

Exhibits 

1-1.  Stnusi  GM,  at  (L  Chest  x-ray 
saeening  improves  outooms  in  lung  canoer 
A  mppfaliarof  randomiaad  triah  on  lung 
cancer  acraaniog.  Chest  107:2705-2793.  June 
199S. 

1-2.  Berlin  tU,  at  al.  The  National  Cancar 
Institute  cooperative  early  lung  cancer 
detectioD  program.  American  Review  of 
ReapiialOiy  Diwwes  130:545-49.  t»84. 

1-9.  Fontana  R,  at.  al.  Lung  cancar 
foeeoing:  The  Mayo  Program.  Journal  of 
Occupatiooal  Medicine  28:74ft-50. 1986. 

1-10.  Fontana  R.  et  al.  Screening  for  lung 
cancer,  a  critique  of  the  Msyo  Lung  Pra^ect. 
Canc8r67.I15.5-64.J99I. 

1-11.  Kubik  A.  Polak  J.  Lung  cancer 
detection:  Resulti  of  a  randomized 
prospective  rtudy  in  Ciochoalovakls.  Cancar 
57:2428-37.  1986. 

1-12.  Kubik  A.  Bt  al.  Lack  of  benefit  froni 
aaml-annual  aaeening  far  cancer  of  tiie  lung: 
FoUowHip  taport  of  a  randomized  controllM 
trial  on  population  of  high  riait  males  In 
Czechoalovakia.  IntemaUonai  fouraal  of 
Cancer  45:26-33.  1990. 

t-13.  U.S.  Preventive  Medicine  Task 
Force.  Guide  to  Clinical  Preveotive  Services: 
An  Aaaessment  of  the  Effectivenaaa  of  169 
Interventions,  p.  67-70.  Williama  *  Wilkin*. 
Baltimore.  MD,  1969. 

Q.  OAa  Oven  Emissions  (S  1910.1029) 

OSHA  is  proposing  to  revise  the 
existing  medical  stuTreillance 
i«quirements  in  29  CFR  1910.1029.  coke 
oven  emissions,  with  respect  to  sputum- 
cytology  examinations  and  chest  x-rays. 
The  requirement  in  paragraph  (j)(2)(vii) 
of  S  1910.1029  that  provides  for  a 
semiannual  sputum-cytology 
examination  for  employees  45  yeare  of 
age  or  older  or  with  5  or  more  yean 
employment  in  the  regulated  area  is 
proposed  to  be  deleted.  Sputum- 
cytology  examination  was  included 
originally  in  the  medical  surveillance 
propams  for  coke  oven  workers  based 
on  OSHA's  belief  that  such 
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examinations  were  useful  in  scraening 
for  lung  cancer.  (Note:  Much  of  the 
following  disciission  of  sputum- 
cytology  examinations  duplicates  the 
discussion  an  that  topic  provided  under 
"P.  Inorganic  Arsenic"  above.) 

In  reevaluating  this  provision,  the 
Agency  found  no  available  studies  that 
address  the  efficacy  of  sputum-cytology 
examinations  as  a  screening  tool  for 
lung  cancer  for  workers  spediically 
exposed  to  coke  oven  emissions.  Two 
randomized  controlled  studies  [Exs.  1- 
1, 1-2]  however,  were  evaluated  with 
respect  to  the  benefit  of  sputum- 
cytology  examinations  as  a- screening 
tool  for  limg  cancer  in  a  high-risk  group, 
namely  male  smokais  45  years  of  i^ 
and  older.  Two  of  these  studies  were  the 
lohns  Hopkins  Lung  Project  [Ex.  1-31 
and  the  Memorial  Sloan-Kettering  Lung 
ProjectlEx.  1-4),  both  part  of  the    . 
National  Cancer  Institute  Cooperative 
Early  Lung  Cancer  Detection  Program. 
Together,  the  studies  included  20,427 
male  smokers.  These  men  were  assigned 
randomly  to  a  dual-screen  group  (in 
which  subjects  underwent  annual  chest 
radiograph  and  sputum-cytologic  study 
every  four  months)  or  to  a  single-screen 
group  (in  which  annual  chest 
ndiomphic  acraening  was  performed). 

For  both  studlee.  thne  were  no 
significant  diSarences  between  the  dual- 
screen  and  single-screen  gnnips  in  the 
total  number  of  lung  cancer  cases,  the 
number  of  late-stage  lung  canco'  oases, 
the  number  of  resectable  lung  cancers, 
S  year  (Sloan  Kettering]  and  8  year 
(}ohns  Hopkins)  survival  rates,  and  the 
number  of  lung  cancer  deaths. 
Therefore,  sputum-cytology  did  not  add 
any  benefit  to  a  lung  cancer  screening 
program  that  already  included  aimual 
chest  x-rays. 

False-positive  sputum-cytolqgy 
results  can  bo  as  high  as  10  percent  in 
patients  with  pulmonary  infections  and 
bronchial  asthma  lEx.  1-5].  False 
positive  results  can  lead  to  extensive 
testing,  costs,  and  anxiety.  A  positive 
sputum-cytology  examination,  with  a 
negative  chest  x-ray,  is  usually  foUowsd 
by  an  examination  of  the  ond  cavity,  the 
pharynx,  and  the  larynx  by  both  direct 
visualization  and  flexible  fiber-optic 
laryngoscopy.  If  this  is  ne^tive,  then 
the  lower  respiratory  tract  is  visuahzed 
by  flexible  fiber-optic  bronchoscopy: 
bronchial  washings  and  biopsy  are  often 
included.  In  addition,  imaging  studies 
may  be  done,  including  computed 
lomograpfay  (CT  scan)  and  magnetic 
lesonancs  imaging  (MRI).  The  more 
invasive  of  these  prtx^dures  have 
inherent  risks  including  death  [Ex.  1-61. 

The  American  Cancer  Society's 
recommendations  for  early  detecticm  of 
cancer  in  asymptomatic  persons  do  not 


include  the  use  of  sputum-cytology 
examinations  |Ex  1-7).  This  decision 
was  based  on  the  lack  of 
epidemiological  evidence  that  would 
support  the  uae  of  sputum-cytology 
screening,  and  the  risks  and  costs 
assodatsd  with  fslae  positive  exams  [Ex. 
1-ai. 

Therefore,  since  available  data  do  not 
indicate  that  sputum-cytology 
examination  adds  any  benefit  to  a  limg  ' 
cancer  screening  program  that  alreedy 
includes  annual  (^est  x-rays,  and  since 
fiilse-positive  results  can  lead  to 
unnecessary  and  harmful  medical 
follow-up  procedures,  OSHA  is 
propoaing  that  sputum-cytology 
examinatians  be  deleted  from  the 
medical  surveillance  requirements  of 
the  coke  oven  emission  standard. 

OSHA  solicits  comment  on  these 
conclusions  with  respect  to  the  value  of 
sputum-cytology  exams,  and  requests 
submission  of  other  data  and  views  that 
may  support  or  dispute  the  Agency's 
findings  and  conclusions. 
Exhibita 

1-1.  StTsuM  GM,  at  al.  Chest  x-ray 
Kreening  iiDproves  outcomein  lung  cancer. 
A  reappraisal  of  randomized  trials  on  lung 
cancer  acnening.  Oiesi  t07-.270S-279S.  June 
199S. 

1-2.  Berlin  Ml.  at  al  The  National  Cancer 
Institute  cooperativs  early  lung  cancer 
detertion  program.  American  Review  of 
Re^iralDry  Dinaje  130:S4S-4g.  1984. 

1-3.  Tockman  M.  Survival  and  mortality 
from  lung  cancer  in  a  icreened  populatioii: 
The  Johns  Hopkins  study.  Chest  ^ 

89(5uppl):324S-25S,  1986. 

1-4.  Melamed  MR.  et  aL  Screening  for 
early  lung  cancer  result!  of  the  Memorial 
Slaen-Kettaring  study  in  New  York.  Chest 
86:44-53, 1984. 

1-5.  Benpassat  J,  et  al.  Predictive  value  of 
sputum  cytology.  Thorax  42:165-169, 1887. 

1-6.  Credle  WF.  et  al.  Complications  of 
fit)er  optic  bronchoscopy.  American  Review 
of  Respiratory  Disease  109.-67-72, 1974. 

1-7.  Holleb  Al,  et  al.  American  Cancer 
Society  Textbook  of  ainical  Oncology,  p. 
ISS,  American  Cancer  Society.  1991. 

1-8.  Holleb  Al.  et  al.  American  Cancer 
Society  Textbook  of  Qinical  Oncology,  p. 
168-170.  American  Cancer  Society.  1991. 

The  requirement  in  §  1910.1029. 
paragraph  (j)(3Mii)  of  the  coke  oven 
emissions  standard,  which  provides  for 
a  semiaimual  chest  x-ray  for  employees 
45  years  of  age  or  older  or  with  5  or 
more  years  employmenljji  a  regulated 
area,  is  proposed  for  revison.  OSHA  is 
proposing  that  this  requirement  be 
revised  to  tequire  an  annual  chest  x-ray 
in  the  medical  surveillance  ptogtam  for 
the  group  of  employees  noted  above. 
OSHA  adopted  the  provision  for 
semiaimual  x-rays  originally  in  the 
beUef  that  semiannual  examinations 
were  valid  for  scraaoing  far  lung  cancer. 


OSHA  maintains  that  it  is  necessary 
and  appropriate  to  provide  coke-oven 
employees  with  a  medical  surveillance 
program,  including  chest  x-rays,  for  the 
early  detection  of  lung  cancer.  However, 
the  Agency  recognizes  that  the  efficacy 
of  providing  chest  x-rays  semiaimually 
for  this  purpose  has  never  been 
determined  by  a  large,  randomized,  and 
controlled  scientific  study. 

Two  recent  randomized  ocmtrollad 
studies  (Exs.  1-1, 1-2),  were  conducted 
on  a  group  at  high  risk  for  developing 
lung  cancer  (namely,  male  smokere  45 
years  of  age  and  older),  and  were 
evaluated  with  respect  to  the  utiUty  of 
periodic  x-rays.  Two  of  th«e  studies, 
retaiTed  to  as  the  Mayo  Lung  Project  (Ex 
1-91  and  the  Czechoslovak  Study  l&c 
l-lOl,  were  designed  specifically  to 
assess  the  efficacy  of  chest  x-rays  in 
detecting  early-stage  lung  cancer  among 
the  members  of  this  group.  The  studies 
compared  several  outcomes  between 
experimental  groups  that  were  assessed 
using  chest  x-rays  a<}ministBred  at 
periodic  intervals  (four  months  in  the 
Mayo  Lung  Project  and  six  months  in 
the  Czechoslovak  Study)  and  control 
groups  receiving  infrequent,  spoisdic,  or 
(in  some  caaes)  no  chest  x-rays. 
(Participants  in  both  the  experimenul 
and  control  groups  ivere  adtmnistered 
chest  x-rays  at  the  beginning  of  each 
study  to  ensure  that  they  had  no 
detectable  lung  tumors  that  would  bias 
the  research  outcomes.) 

The  results  of  these  studies  found  that 
periodic  chest  x-rays  led  to  enhanced 
detection  of  early-stage  lung  cancer  and, 
as  a  consequence,  higher  rates  of 
resectability  for  this  cancer.  As 
demonstrated  by  a  subsequent  analysis 
of  these  studies  [Ex.  l-ll),  lung-cancer- 
specific  survival  based  on  fatahty  rate 
(i.e.,  number  of  deaths  per  diagnosed 
cases)  improved  significantly.  This 
analysis  also  showed  that  the  lower 
btality  rate  among  the  experimental 
groups  was  not  the  result  of 
overdiagnosis  for  lung  cancer  or  lead- 
time  bias.  For  the  Mayo  Lung  Project 
and  the  Czechoslovak  Study, 
respectively,  fatahty  rates  were  found  to 
be  59%  and  78%  in  the  experimental 
groups,  and  72%  and  95%  in  the  control 
groups  of  persons  diagnosed  with  limg 
cancer. 

The  efficacy  of  chest  x-rays  was  also 
demonstrated  by  analyzing  the 
outcomes  for  the  few  experimental- 
group  participants  who  did  not  undergo 
surgery  when  diagnosed  with  early- 
stage  lung  cancer,  either  because  they 
refused  surgery  or  surgery  was 
contreindicated.  This  analysis  was  part 
of  the  research  described  in  Exhibit  1- 
11,  which  combined  the  outcomes  for 
eaperimental-group  participants  in  the 
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Mayo  Lung  Project  with  similar 
experimental-group  participants  from 
two  other  stwues  (the  Memorial  Sloan- 
Kettering  and  Johiis  Hopkiiu  Lung 
Projects).  The  5- year  fatality  rate  for  the 
nonsurgery  participants  was  about  90- 
penent,  compared  to  a  30-peroent 
fatality  rata  for  Iboae  participants  who 
tmderwent  cancn  suigery.  'This 
comparison  provides  strong  support  for 
the  efficacy  of  chest  x-rays  in  detecting 
early-stage  lung  cancer  and  enhancing 
the  survival  of  those  participants  who 
undergo  subsequent  surgery  for  removal 
of  a  detected  tumor.  Additionally,  this 
comparison  indicates  that  overdiagnosis 
and  lead-time  biases  did  not  contribute 
significantly  to  the  fatality-rate 
diSarences  obtained  between  the 
experimental  and  control  groups  in  the 
Mayo  Lung  Project  and  Czechoslovak 
Study. 

Based  on  this  discussion,  OSHA 
believes  that  employees  exposed  to 
coke-oven  emissions  continue  to  need 
medical  surveillance  to  detect  lung 
cancer,  and  that  chest  x-rays  are  a  valid 
method  of  detecting  lung  cancer.  The 
proposed  revision  to  the  standard  would 
reduce  the  fcaquency  of  chest  x-rays 
from  semi-annually  to  annually. 

This  proposed  fiiquency  is  based  on 
an  analysis  described  in  Exhibit  1-11 
showing  that  the  5-year  fatality  rate 
(about  30-35  percent)  for  persons 
diagnosed  with  lung  cancer  was  the 
same  for  the  experimental-group 
participants  in  the  Mayo  Lung  Project, 
which  administered  chest  x-rajra  every 
four  months,  and  the  experimental- 
group  participants  in  the  Memorial 
Sloan-Kettering  end  )ohns  Hopkins 
Lung  Projects,  which  performed  chest 
x-rays  once  a  year,  [see,  also,  Exs.  1-12, 
1-13).  This  analysis  demonstrates  that 
fatality  rate  did  not  differ  In  any 
practical  or  statistically-significant 
fashion  across  these  three  major  studies. 
OSHA,  therefore,  finds  that  an  annual 
chest  x-ray  satisfies  the  purpose  of  the 
medical  surveillance  program  required 
under  the  standard. 

In  sLunmary,  Large  randomized 
controlled  studies  indicate  that  semi- 
annual chest  radiography  screenings 
show  no  benefit  over  annual  screenings. 
OSHA  believes  that  annual  cjiest 
radiography  screening  of  high-risk 
individuals,  including  coke  oven 
workera,  should  continue  since 
epidemiological  data  support  the  use  of 
chest  x-rays  for  detecting  aarly-sUge 
lung  cancer  this  decision  lesults  in 
lower  lung  cancer  fatality  rates. 

Further,  although  it  is  possible  that 
intervals  between  x-rays  for  high  risk 
worken  could  be  longer  than  1  year,  the 
Agency  has  no  data  to  demonstrate 
piedaely  what  other  interval  would  be 


more  appropriate.  OSHA  believes  an 
annual  x-ray  provision  is  reasonable. 
Moreover,  if  the  Agency  has  ened  in 
this  instance,  it  has  done  so  on  the  side 
of  over-protection  rather  than  under- 
protection,  as  sanctioned  by  the  U.S. 
Supreme  Court  in  Industrial  Union 
Department  v.  American  Petroleum 
Institute,  448  U.S.  807  (1980). 

OSHA  solidts  comment  on  these 
conclusions  with  respect  to  the  value  of 
performing  annual  x-rays,  and  requests 
submission  of  data  and  views  that  may 
support  or  dispute  the  Agency's 
findings  and  conclusions. 

Exhibits 

1-1.  Suauss  CM.  et  al.  Cliest  x-ray 
screening  improves  outcome  in  hmg  cancer 
A  reappraisal  of  randomiaad  trials  on  lung 
cancer  acraening.  Chest  107:2705-2793.  hine 
1995. 

1-2.  Berlin  NI,  et  el.  The  National  Cancer 
Iiutitute  cooperative  aariy  lung  cancer 
detection  program.  American  Review  of 
Respiratory  Diseases  130:545-49. 1984. 

1-9.  Fontwa  R.  et  al.  Lung  cancer 
screening:  "nle  Meyo  Program.  Journal  of 
OccupaHonal  Medicine  26:746-50. 1986. 

1-10.  Fontana  R.  et  al.  Screeoing  for  lung 
cancer,  a  critique  of  the  Mayo  Long  Project 
Cancer  67:1155-64, 1991. 

1-11.  Kubik  A,  Polal ).  Lung  cancer 
detection:  Results  of  a  randomized 
prospective  study  in  Czechoslovakia.  Cancer 
57:2426-37,  1986. 

1-12.  Kiiblk  A.  et  al.  Lack  of  benefit  from 
semi-armual  screening  for  cancer  of  the  lung: 
Follow-up  leport  of  a  randomized  controlled 
trial  on  population  of  high  risk  males  in 
Cxecboslovakia.  IntaraaUonal  Journal  of 
Cancer  45:26-33, 1990. 

1-13.  U.S.  PreventivB  Medicine  Task 
Force.  Guide  to  Clinical  PrevanUve  Services:, 
An  Assessment  of  the  EfbctiveDess  of  169 
Interventions,  p.  67-70.  WUliaou  t  Wilkins, 
Baltimora,  MO.  1989. 


Amendments  to  Part  1926 

A.  Incorporation  by  Rebrence 
(§1926.31) 

Based  on  its  ongoing  review  of 
compliance  and  enforcement  activities 
and  recommendationB  from  its  Advisory 
Conunittee  on  Construction  Safety  and 
Health  (AOCSH).  OSHA  is  aware  that 
difficulties  have  arisen  regarding  certain 
provisions  of  part  1926  that  were 
adopted  under  sections  6(a)  of  the  Act 
Many  of  the  standards  adopted  under 
section  6(a)  were  American  National 
Standards  Institute  (ANSI)  or  National 
Fire  Protection  Association  (NFPA) 
consensus  standards  which  were 
incorporated  by  reference  and  contained 
advisory  provisions  (e.g.  use  the  word 
"should"  rather  than  "shall"). 

In  the  past.  OSHA  maintained  that  all 
standards,  regardless  of  whether  the 
term  "should"  or  "shall"  is  used, 
created  mandatory  complisnce — 


responsibilities.  Employera  consistently 
dullenged  this  positian  on  the  basis 
that  section  6(al  of  the  Act  only  gave 
OSHA  the  authority  to  adopt  ANSI 
standards  verbatim.  In  ANSI  standaitls, 
use  of  the  term  "should"  means  that  the 
provision  is  only  advisory.  Therefore, 
employera  maintained  that  ANSI 
"should"  standards  could  only  be 
advisory  when  adopted  or  incorpoated 
by  reference  \iy  OSHA  under  section 
6(a). 

Enforcement  of  "afaould"  standards 
has  been  denied  by  the  Occupational 
Safety  and  Health  Review  Commission, 
and  by  most  of  the  appellate  coiuts  in 
which  contested  cases  have  been  heard. 
For  example,  in  Marshall  v.  Pitt^ur^- 
Des  Moines  Steel  Company.  584  F.Zd 
638. 543-44  (1978).  the  Third  Qrcuit 
Court  of  Appeals  determined  that 
"should"  standards  were  merely 
advisory  because  the  consensus 
organization  had  reached  "substantial 
agreement"  that  these  provisions  be 
viewed  only  as  recommendations,  and 
not  as  mandatory  standards. 

The  courts  have  also  ruled  that  failure 
to  adopt  an  ANSI  provision  verbatim 
rendera  the  resulting  OSHA  Section  6(a) 

S revision  invalid  and  unenforceable 
lee  Uaery  v.  Keruiecolt  Copper 
Corporation,  577  F.2d  1113, 1117  (10th 
Cir.  1977)).  ^     ^ 

Although  the  "should"  standards 
have  not  been  enforceable  in  and  of 
themselves,  OSHA  has  employed  them 
to  demonstrate  the  existence  of 
"recognized  hazards"  under  the  general 
duty  clause  (section  5(a)(1))  of  the  Act. 
However,  the  Review  Commission  has 
ruled  that,  as  long  as  the  "should" 
provision  remains  in  effect  as  a  OSHA 
standard,  OSHA  may  not  issue  a  general 
duty  clause  citation  for  the  hazard  it 
addresses  (see  A  Prokosch  &  Sons  Sheet 
Metal  and  Mid  Hudson  Automatic 
Sprinkler.  1980  OCH  OSHD  124.840). 
Based  on  the  fact  that  OSHA  cannot 
enforce  these  provisions  either  directly 
or  indirectly,  the  Agency  proposes  to 
revise  §  1926.31(a)  to  clarify  that  only 
the  mandatory  requirements  of 
incorporated  consensus  standards  are 
adopted  as  OSHA  standards.  The 
removal  of  the  advisory  provisions  will 
also  serve  to  simplify  and  streamline 
existing  part  1926  standards. 

In  1984.  OSHA  conducted  a 
rulemaking  for  29  CFR  part  1910 
(General  Industry  Standards)  that  was 
similar  to  the  one  described  above  for 
the  construction  standards  in  part  1926. 
That  is,  paragraph  (a)  of  §  1910.6  was 
revised  to  clarify  that  only  the 
mandatory  provisions  of  standards 
incorporated  by  reference  are  adopted  as 
OSHA  general  industry  standards  (49 
FR  5318). 
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Paragrapii  (a)  of  §  1926.31  cumDtiy 
providm  that  "the  spadficatioiu, 
standanls  and  codes  *  *  *  to  the  extent 
ihey  are  legally  incorporated  by 
nfatence  in  this  part,  have  the  iaine 
farce  and  aSisct  as  other  standard*  in 
this  part."  OSHA  is  proposiog  to  add  a 
sentence  at  the  end  of  $  192e.31(a)  to 
read  as  follows:  "Only  the  mandatory 
provisions  (that  is.' provisions 
containing  the  word  "shall"  or  other 
mandatary  language)  of  standards 
incaqxwatad  t^  rafaenoe  an  adopted  as 
standards  under  the  Occupational 
Safety  and  Health  Act."  This 
amendment  will  efiectively  eliminate 
"should"  standards  iocorpoiated  by 
raimnos  into  part  1928. 

B.  Medical  Services  and  First  Aid 
(§1926.50) 

Paragraph  (d)(1)  or§  1926.50  sutes 
that  "Rnt-aid  supplies  approved  by  the 
consulting  physidan  shall  be  easily 
accessible  when  required,"  Since  first- 
aid  kits  that  are  commercially  available 
will  meet  the  needs  of  most  employers,  ■ 
it  is  imnecessary  for  most  employers  to 
have  a  physician  approve  the  contents 
of  a  Brst-aid  kit.  However,  if  the 
workplace  has  unusual  hazards  or 
special  situations  that  would  require 
modification  of  a  conuneraal  first-aid 
kit,  or  the  development  of  a  specialized 
kit,  the  Agency  expects  that  the 
employer  will  provide  these  spedal 
Items.  If  the  employer  is  unsure  whether 
a  commercially  available  kit  is 
sufficient,  professional  sdvice  should  be 
obtained.  Such  advice,  however,  would 
not  be  required  as  a  matter  of  course. 
Accordingly,  OSHA  propoaea  to  revise 
paragraph  (dMl)  of  §  1928.50  to 
eHminate  the  requirement  for  physician 
approval  of  first-aid  supplies.  The 
Agency  believes  that  this  change  will 
allow  the  employer  mora  flexibility  in 
meeting  the  first-aid  requirements 
without  afiacting  employee  safety. 

Paragranh  (f)  of  §  1928.50  atatas  that 
the  "telephmie  numbers  of  the 
physicians,  hospitals,  or  ambulam^as 
shall  bo  conspicuously  posted."  This 
outdated  requirement  places  an 
unnecessary  burden  on  the  employer. 
Since  the  911  emergency  number  is 
nearly  universal,  OSHA  propoaea  to 
revise  this  paragraph  to  limit  the 
requirement  for  posting  these  numbers 
to  those  areas  where  the  911  emergency 
nimiber  is  not  available. 

C  Flammable  and  Combustible  Liquids 
($1926.152) 

Paragraph  (aKD  of  S  1926.152  states 
that  "only  approved  conlainen  and 
portable  tanks  shall  be  used  for  storage 
and  handling  of  flammable  and 
combustible  liquids.  Approved  malal 


safety  cans  shall  be  used  for  the 
handling  and  use  of  flammable  liquida 
in  quantities  greater  than  one  gallon 
*  *  '."While  approved  metal  safety 
cans  are  still  acc^itabla,  OSHA  notea 
that  various  natioaally  recognized 
tasting  lahoratoriea  have  also  approved 
the  use  of  plastic  safety  cans  for 
flammable  liquids.  OSHA  proposes  to 
revise  this  paragraph  to  allow  the  use  of 
approved  plasdc  safety  cans  in  addition 
to  approved  metal  safety  cans. 

A '  safety  can",  by  definition,  is  a 
container  with  a  capacity  of  5  gallons  or 
less  that  is  equipped  «rith  a  spring- 
dosing  lid  and  spout  cover,  a  means  to 
relieve  internal  pressure,  and  a  {lash- 
aneating  aoeen.  The  Agency  has 
datenniiied  that  Department  of 
Transportation  (DO^approvad 
containere  of  5-gallon  capacity  or  leas, 
that  are  not  equipped  with  a  spring- 
closing  lid,  spout  cover  and  flash- 
arrestim  screen  can  be  used  to  transport 
relatively  small  quantities  of  flanmuble 
liquids  safely.  OSHA  thus  proposes  to 
make  DOT-approved  contains^  of  5- 
nllon  capacity  or  less  also  acceptable 
Mr  the  storage,  use,  and  handling  of 
flammable  and  combustible  liquids. 

OSHA  is  also  proposing  to  revise 
S  1926.152(a)(1)  to  aUow  the  use  of  the 
original  container  fe  quantities  of 
flammable  liquida  that  are  one  gallon  or 
lees.  Where  the  original  container  is 
available,  the  employer  may  choose  t& 
use  it,  instead  of  an  approved  safety  can 
for  quantities  of  one  gallon  or  less.  If  the 
original  container  is  not  available,  an 
approved  safety  can  must  be  used. 

D.  Initiation  of  Explosive  Charges — 
Etoctric  Blasting  (S  1926.906) 
_  Paragraph  (q)  of  S  1926.906  states  that 
"Blastera,  when  testing  circuits  to 
charged  holes,  shall  use  only  blasting 
galvanometers  equipped  with  a  silver 
chloride  cell  especially  designed  for  this 
purpose."  This  provision  specifically 
requires  the  use  of  silver  chloride  dry 
cells  as  a  power  source  for  testing 
electric  blast  caps.  By  contrast, 
paragraph  (e)(4)(vii)  of  $  1910.109. 
Explosives  and  blasting  agents,  states 
that  "Blastera,  when  testing  dnniits  to 
charged  hoiaa,  shall  use  only  blasting 
galvanometen  designed  for  this 
purpose"  and  does  not  specifically 
require  the  use  of  silver  chloride  cells, 
hi  addition,  the  Mine  Safety  and  Health 
Administration  currently  allows  for  the 
use  of  a  blasting  galvanometer  or  other 
instruments  that  are  specifically 
designed  for  testing  blasting  circuits  (30 
CFR  CH.l  S  56.6407).  Therefore,  OSHA 
proposes  to  correct  this  inconsistency 
by  revising  paragraph  (q)  of  S  1926.906 
to  allow  the  use  of  other  types  of 
iutnimeots,  in  addition  to  those 


eouippad  with  silvatHdUoiide  calls, 
when  testing  circuits  to  charged  holes. 

m.  Sammaiy  of  the  Preliminary 
Kranwiiiic,  Feanbility  and  Kegnlalory 
Flaxftility  Analyeaa 

Prehminaiy  Economic  Analysis 

The  Agency  is  proposing  to  eliminate 
a  number  of  provisions  in  its  standards 
that  are  duplicative,  unnecessary,  or 
potentially  in  conflict  with  the  rules  of 
other  Federal  agencies.  All  of  the 
changes  OSHA  is  proposing  to  make  are 
expected  to  benefit  the  regtdated 
community  by  reducing  oonfusioD, 
enhancing  utility,  and  iiuseasing 
readability.  Only  four  of  the  proposed 
changes,  however,  have  quantifiabfe 
economic  benefits.  Although  the  extant 
to  which  employen  cutrmtly  comply 
with  these  provisiotu  is  not  known, 
economists  generally  assume  full 
compliance  when  assessing  the  costs  of 
legulations.  The  same  compliance 
baseline  is  also  used  to  evaluate 
benefits.  By  eliminating  theae 
"prxiblem"  provisionsKir  its  standards. 
OSHA  will  lessen  the  burdens 
employers  currently  experience  to 
comply  with  them,  which  will,  in  turn, 
generate  cost  savings.  First  Aid  Kits 

The  proposed  rule  would  eliminate 
the  requirements  in  S  1910.151(b)  and 
§  1926.50(d)(1)  tiiat  employera  must 
have  first  aid  supplies  approved  by  a 
consulting  physician.  This  requirement 
does  not  apply  to  all  facilities:  instead 
it  depends  on  whether  an  infirmary, 
clinic,  or  hospital  is  nearby  and  wotdd 
be  used  by  the  employer  to  treat  all 
injured  employees,  i.e.,  the  requirement 
applies  only  in  cases  where  no  such 
fedlitte*  are  in  close  proximity  and  the 
employer  intends  to  treat  firat  aid 
injuries  on  site.  Although  the  number  of 
establishments  meeting  these  criteria  is 
uncertain,  the  Agency  believes  it  is 
reasonable  to  assume  that  10  percent  of 
establishments  would  do  so.  How  the 
physician  is  to  provide  this  consultation 
is  not  specified  in  OSHA's  proviaions. 
OSHA  assumes  that,  at  most,  five 
minutes  of  a  physician's  time,  valued  at 
$100/hr,i  would  be  required  to  approve 
the  contents  of  the  first  aid  kit  at  these 
establishments.  For  purposes  of  this 
analysis,  OSHA  also  assumes  that  the 
physician  provides  5  minutes  of  his  <» 
her  time  at  an  hourly  wage  rate,  i.e.,  at 
acostofS8.33. 

This  analysis  further  assumes  that  the 
physician  needs  to  approve  the  first  aid 
supplies  once  every  10  years,  after 
which  time  the  development  of  new 

'  Oppottuidly  oM  ••  mMiurad  bjr  lb*  markM 
pric*  far  oocanuianaJ  pfajnicil  oma,  Aguicj 
ir'nutiti  fnrthomif  nfoimi  tm^gmi  ■iiliuF 
•botil  $100  an  liour. 
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kinds  of  medical  supplies  and  the 
poeaibility  of  new  hazards  in  the 
workplace  would  require  a  new 
ooosultatioa.  The  cost  of  5  minutes  of  a 
physician's  time  annualized  over  10 
years  is  S1.19. 

The  Agency  estimates  that 
approximately  6.4  milhon  employen 
fell  under  OSHA  jurisdiction  and  would 
be  affected  by  this  change  {County 
Business  Patterns,  1993).  Therefore,  the 
aimualized  cost  of  satisfying  these 
provisions  is  currently  estimated  to  be 
$761,600  ((6.4  million  x  10%)  x  $1.19). 
By  eliminating  this  requirement,  OSHA 
will  reduce  this  burden,  as  well  as  the 
paperwork  burden  associated  with 
obtaining  and  recording  the  physician's 
approval. 

Coke  Oven  Emissions 

The  proposed  revision  to 
§  1910.1029(j)  would  eliminate  the 
requirement  for  semiannual  sputum 
cytology  tests  and  reduce  the  required 
frequency  of  chest  x-rays  from 
semiannual  to  annual  for  workera  who 
are  45  yean  of  age  or  older  or  who  have 
5  or  more  yean  of  employment  in 
regulated  areas.  Regulated  areas 
encompass  the  coke  oven  battery, 
including  topside  and  its  machinery, 
pushside  and  its  machinery,  coke  side 
and  its  machinery,  and  battery  ends:  the 
wharf;  the  screening  station;  and  the 
beehive  oven  and  its  machinery. 

The  Inflationary  Impact  Statement 
developed  for  OSHA  in  support  of 
§  1910.1029  {Inflationary  Impact 
Statement:  Coke  Oven  Emissions,  1976) 
estimated  total  employment  in  coke 
ovens  at  29,600.  The  same  analysis 
estimated  that  75  percent  of  these 
employees  worked  in  regulated  areas. 
The  1992  Census  of  Manufacturers 
(Industry  Series)  indicated  total 
employment  in  SIC  33121  (Coke  Oven 
and  Blast  Furnace  Products)  at  8,600 
and  total  production  manhours  at  15.7 
million.  A  separate  Census  Industry 
Series  count  specific  to  coke  ovens 
indicates  a  total  of  11.2  million 
production  manhoure,  which 
constitutes  approximately  71  percent  of 
SIC  33121 's  productive  manhoure, 
suggesting  a  total  employment  count  in 
coke  ovens  of  6,135. 

Assuming  that  the  proportion  of  coke 
oven  employees  in  regulated  areas  has 
remained  constant,  approximately  4,600 
employees  work  in  regulated  areas  at 
the  present  time.  Approximately  30 
percent  of  the  worldforce  in  1994  was 
over  45  years  of  age  (BLS  data  presented 
in  Statistical  Abstract  of  the  United 
States,  1995,  p.  402).  Turnover  rates  in 
SIC  33,  which  includes  cdce  ovens,  are 
estimated  at  5  percent  aimually 
{National  Occupational  Exposure 


Survey.  Analysis  ofManaganent 
btterview  Responses,  1988).  A  simple 
probability  calculation  suggests  that 
approximately  77  percent  of  the 
regulated  area  woiubrce  will  have  been 
expoaed  to  coke  oven  emissions  for  5 
years  or  more.'  Adjusting  this 
percentage  to  reflect  the  assumption  that 
30  percent  of  employees  an  over  45 
yeers  of  age  results  in  an  estimate  of  84 
percent '  of  coke  oven  employees  (3.864 
workers)  potentially  affected  by  the 
proposed  revocation  of  this 
requirement. 

1994  data  obtained  from  the  Physician 
Payment  Review  Commission  (e-mail 
ftom  Christopher  Hogan.  PPRC.  to  Tom 
Mockler.  OSHA)  indicate  a  national 
average  x-ray  charge  of  $54.40  and  an 
average  lab  charge  for  cytology 
examination  of  bodily  fluids  of  $51.90. 
There  is  also  the  potential  for  an 
additional  charge  averaging  $19.00  for 
sputum  specimen  collection,  but  this  is 
assumed  to  be  contained  within  the  fee 
for  a  medical  exam.  Therefore  the 
savings  for  eliminating  one  chest  x-ray 
and  two  sputum  cytologies  annually 
would  be  $158.20  per  worker  ($54.40  for 
one  x-ray.  plus  $103.80  for  two  sputum 
cytology  tests).  For  the  group  of  3,864 
employees,  the  aimual  savings  would  be 
$611,285. 

Inorganic  Arsenic 

As  in  the  case  of  the  coke  oven 
standard.  OSHA  is  proposing  to 
eliminate  the  requirement  for  sputum 
ecology  and  reduce  the  frequency  of 
chest  x-ray  exams  from  semiannual  to 
annual  for  workera  exposed  above  the 
inorganic  arsenic  action  level  of  5  |ig/ 
m  '  (29  CFR  1910.1018).  Paragraph  (n)  of 
§  1910.1018  currently  requires 
employees  exposed  above  the  action 
level  for  30  days  per  year  to  receive 
these  medical  surveillance  elements 
semi-annually  if  they  are  45  years  of  age 
or  older,  or  if  they  have  had  more  than 
10  yeara  of  exposure  above  the  action 
level. 

The  Federal  Register  notice  for  the 
inorganic  arsenic  rulemaking  [(May  5, 
1978),  p.  19585]  indicated  that  of 
660,000  workers  exposed,  7,400  were 
exposed  above  4  \i%/m  ',  i.e.,  close  to  or 
above  the  action  level.  Although  arsenic 
uses  and  related  exposures  have  shifted 
over  time,  the  level  of  inorganic  arsenic 
use  in  the  U.S.  appeara  to  be 
approximately  the  same  as  it  was  at  the 
time  of  the  original  rulemaking'. 


Tliatafon,  far  the  purpoae*  of  this 
analyslB,  tfas  Agency  assumes  that  the 
exposed  population  size  is  also 
unchanged. 

At  the  time  of  the  original  rulemaking, 
the  Inflationary  Impact  Sutement 
{Inflationary  Impact  Statement: 
Inorganic  Arsenic.  1976)  estimated  that 
50%  of  employees  above  the  action 
level  would  need  the  semi-armual 
exams,  based  on  OSHA's  analysis  of  age, 
job  tenure  and  turnover.  Applying  the 
same  assumptions,  the  Agency  estimates 
that  approximately  3.700  workers  would 
be  afiaOed  by  the  proposed  revisoin  to 
this  provision.  This  change  will 
eliminate  the  need  for  testing  valued  at 
$158.20  (see  the  sxplanation  above  for 
coke  ovens  for  cost  details)  for  3.700 
empfoyees.  for  an  annual  savings  of 
$584,340. 

Pulp  and  Paper 

The  existing  pulp  and  paper  standard, 
$  1910.261.  contains  paragraph  (bKS). 
"vessel  entering",  which  states: 

Lifelines  and  safety  harness  sbell  be  worn 
by  anyone  entering  closed  vessels,  tanks, 
chip  bins,  and  similar  eouipment,  and  a 
person  shall  be  stationed  outside  in  a 
position  to  handle  the  line  and  to  summoD 
Qssistancs  in  tlie  case  of  emergency. 
Paragraph  (b)(S)  also  prescribes  other 
safety  precautions  applying  to  similar 
confined  spaces  in  pulp  and  paper 
mills. 

OSHA  proposes  to  eliminate  these 
specific  separate  requirements  for 
confined  space  entry  in  pulp  and  paper 
mills,  and  instead  reference  S  1910.146, 
OSHA's  generic  confined  spaces- 
standard.  In  other  words,  employera  in 
the  pulp  and  paper  industry  will  no 
longer  have  to  comply  with 
$  1910.261(b)(5).  but  with  S  1910.146. 
Section  1910.146  requires  that 
employers  assess  the  hazards  of  their 
confined  spaces  and  employ  the 
appropriate  safety  precautions  to  deal 
with  the  relevant  existing  or  potential 
hazard.  Although  §  1910.146  may 
require  employers  to  complete 
additional  checklists,  conduct  training, 
and  plan  for  rescue,  depending  on  the 
hazard  present,  employers  will  in  many 
cases  no  longer  need  to  require 
employees  to  wear  lifelines  or  provide 
for  outside  "attendants"^. 


3  (1  -  .05)^.77  This  calculatlaa  unimes  equal 
pralMbilit;  of  turaorar  Id  each  year  tfaanafler. 

>  U.rTMl  -  .30)W.30)- J4  All  olhar  things  equal, 
<l  laail  30  pan:nU  of  Ihoae  wilh  5  or  mace  )<■» 
of  expoaura  would  be  ow  4S. 

*Baa«d  OD  the  eriinaud  level  of  law  ananic 
trioxide  eonawned  in  15.S-  [Anank:  bidastrial. 


SiomBdicBl,  Eitmonmenlal  Panpectnm.  19S3.  p.  7: 
Buraou  of  Minn.  hUnemt  Coaunodity  Summary. 
IMS). 

•  Fv  example.  S  l>10.14<(cl(SI  indicaus  thai  If  an 
employer  can  certify  that  venttlaHon  alooe  can 
reliably  control  atmoapberic  hazards  in  a  space,  and 
thai  19  the  ooty  hazard  poaad  by  tb«  apace,  they  are 
exempt  from  cnaoy  requinnieau  of  th«  ttandard, 
InHatling  the  need  for  an  ouuide  attendant. 
Simllaly,  In  S  !910.146(kK3),  employira  are 
axpcaaaly  exempt  faom  using  a  Ufalina  If  such  ujaga 
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Tfaa  cmU  of  complying  with 
S  1910.140  ia  ths  pulp  and  ftptt 
indiutiy  vran  indudad  in  OSHA'i 
■upporUng  Ragulatory  Impact  Analysis 
(fliKif  Beguhtory  Impact  Analysis  and 
Begaktory  Fladbility  Analysis  of  the 
Fiaal  PumH-Hequind  Confined  Spaces 
Standard.  Daoambar  19921.  Thay  ware 
aatimatad  to  be  appnndmataly  S4 
milUao.  No  aconamic  or  tadmoiogical 
faasihilltjf  PToblams  ware  indicatad. 

By  daMtDg  tlie  mora  rigid  coofined 
qMce  mouininanta  of  the  pulp  and 
paper  indnstty-spedfic  stuidard  and 
raquiiing  amployen  to  comply  with  a 
mora  perionnanoaoiianted  lequimnant 
for  attandanU  and  UMinas.  OSHA  is 
atmultanaoualy  leiiaving  a  buiden  and 
anhanring  safaty.  Baaad  on  the 
undMlyiag  aua^nia  uaad  by  OSHA  in 
pradudng  die  RIA  ior  $  19iai4e,  a 
comparison  of  the  coats  aasodatad  with 
die  Taqoiiamant  that  an  attandant  be 
praaant  (|  1910.2ei(bX5))  with  the  mora 
flexible  laquinmanto  in  S  19iai4« 
indicataa  a  savings  to  amphnacs  of 
appnnimataly  4S0,(NI0  manhoun 
annually.  Given  the  hourly 
ocmpoisatioD  rata  of  S17  uaad  in  the 
RIA,  this  lepreaanla  an  annual  savings 
of  S7.7  million. 

In  summaiy.  by  revoking  theea  iour 
imnarnaaaiy  or  duplicative 
lequlf— ents.  the  Agency  is  lediajng 
annual  employer  bordaite  lelated  to  &tst 
aid  Uu  (1761,800),  medical  aurveUlance 
iarcolce  oveo  lenissintia  0611,289)  and 
inetgniic  ananlc  woakan  (SSS4,340), 
and  oooHnad  qwce  aoliy  in  pulp  and 
paper  milla  (S7.7  million),  for  a  total 
amtnelisd  employer  savings  of 
tajBsajaxi. 

TechoohgicalFaatibaity 

OSHA  oould  not  identify  any 
lemiiwmet  in  the  niuuuaed  revision 
and  modiliotian  of  OQIA  standards 
thai  leiaas  tecfanolagical  iiaaibility 
pnUama  te  employees.  OSHA, 
thmafonk  baa  praUrainaiUy  ooocluded 
that  technological  fseaibUity  is  not  an 
iasue  for  the  propoeed  changaa  in  the 
standaTds 

IV.  Kagnlalary  Fbdiilily  CaslilfealfaB 

The  Raguletoty  Flexibility  Act  of  1980 
(5  VJS.C  601  e(  aaq.).  ae  amended, 
requiiea  that  the  Agency  examine 
ragulatoiy  acUans  to  detennine  if  they 
would  have  e  signiUcant  economic 
tmpect  on  a  substantial  number  of  small 
antitiea.  As  indicated  elaewhan  in  this 
analysis,  these  modificeticns  to  existing 
regulations  are  expected  to  reduce  the 
reguletory  buideo  on  all  afiscted 
employers,  large  and  small.  For  that 


leeson,  tfaa  Agsncy  hereby  certifies  that 
thaee  dianges  will  not  have  a  significant 
economic  impact  on  a  subatantial 
number  of  small  entities. 


The  proposed  rules  have  bean 
reviewed  in  aocordanoa  with  the 
requirements  of  the  National 
Bnviromnental  PoUcy  Act  (NEPA)  of 
1960  (42  U.S.C  4321  e«  aaq.),  the 
regulations  of  the  Council  of 
Environmental  Quality  (CXQ)  (40  CFR 
part  1500),  and  DOL  NEPA  procedures 
(20  CFR  pert  11).  Aa  a  raeult  of  this 
review,  OSHA  has  condudad  that  the 
rules  will  have  oo  sifpiiflcant 
environmental  impecL 

VL  lotamalieaal  Trade 

This  proposed  revision  and 
ivvocatian  of  OSHA  standards  is  not 
likely  to  have  a  significant  eSect  oo 
intenoaUonal  trade,  since  the  changes 
involve  the  revocation  of  obsolete 
provisions,  consolidatioD  of  repetitious 
provisioos,  and  clarification  of 
confusing  language. 

Vn.  Paperwoik  Kadactiaa  Act 

Infonnation  CoUection  Rtquiiemtnts 

As  required  by  the  Paperwoii 
Raductioa  Act  of  1995,  this  notice 
serves  two  porpoaaR  (1)  Soiidl  public 
oommant  on  this  rh»ngp»  that  are 
proposed  in  this  rule  pertaining  to  tba 
boiganic  Araenic  and  the  Coke  Oven 
Rniedfeis  standards  and  (2)  soUdt 
public  oommant  on  the  exialing 
morgsnic  Anenic  and  Coke  Oven 
Bmiaaiaaa  iafcimation  ooUectian 
lequeata  Cor  diair  axlaaaion. 

The  Paparwuri.  Reduction  Act  of 
190S,  44  U.&C  3507(d)  and  5  CFR 
1320.11  require  Federal  ^andee  to 
submit  collections  of  inloBmation 
contained  in  nmpoaeil  rulea  tor  public 
coBunent  in  the  Pkdanl  lagMar  to  the 
Office  ofManaganwiil  and  Budget 
(0MB)  for  review.  The  prt^osed  rule 
impacts  two  active  Infosmatiao 
CoUecUoD  Requests:  Inotguiic  Arsenic 
(0MB  Number  1218-0104)  and  Coke 
Oven  Emissioiu  (OMB  Number  1218- 
0128). 

lite  title,  descriptioa,  and  respondent 
deecriptiim  of  the  inibrmation  collection 
are  deecribed  below  with  an  astimete  of 
the  aimual  reporting  burden,  includad 
in  the  estimate  is  the  time  for  reviewing 
inatrucUons,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
OSHA  invites  comments  aa  whether  the 
pnpoaed  collection  of  information: 

1.  Ensuraa  that  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  OSHA. 


induding  whether  the  infoimatioo  will 
have  practical  utility: 

2.  Eitimates  the  projected  burden 
induding  the  validity  of  methodology 
and  assumptions  used  aocurataly; 

3.  Enhances  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimizae  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electnmic, 
mechanical,  or  other  technological 
collection  techniques,  or  otbar  forms 
ofinfonnation  tecnnolo^,  e.g., 
permitting  electnmic  submisaion  of 
lanaanaas. 

THJe:  Miscellaneous  diai^sa  to 
Gaoeial  Iiulustry  andCoostruction. 

Description:  The  purpose  of  these 
standards  and  their  information 
collection  requirements  is  to  provide 
.  protection  for  employeas  against  the 
neehh  eflecU  easodated  with 
occupatiaoBal  exposure  to  coke  oven 
wnisaions  and  inorganic  arsenic  Theee 
standards  require  employers  to  monitor 
emplovee  expoauie,  to  provide  medical 
surveillanoe  and  to  in«int.<n  employee 
expoeure  monitarina  and  medical 
records.  If  exposurelevels  are  above  the 
standards'  Pennissible  Exposure  Levels 
(PEL),  then  employers  must  o«i«hli»K 
and  implement  a  written  control  plan  to 
reduce  expoauree  below  the  PELa. 
Bmiloyers  are  alao  required  to  notify 
OSHA  eree  offices  of  regulated  areas 
and  diangea  to  regulated  areas.  The 
proposed  rule  would  delate  the 
requireinent  for  employee  sputum 
cytologv  exams  coitfained  in  the 
mediciil  surveillance  prtrviaioaa  of  the 
Coke  Oven  BwiI««>.<^.t  i^d  Inoiganic 
Arsenic  Standarda.  The  propoeed  rule 
would  alao  change  the  bequsncT  of  x- 

rays  frnm  ■Mni-jt^jiiial  tn  MmiMl  |n 

tbaae  Standards.  DeacrtpUon  of 
Raapondents:  Employeis  whose 
employees  may  be  expoeed  to  coke  oven 
wmiasions  and  iitoiganlc  areanic 
Estimate  of  Burden  Hours  and  Cost: 
OSHA  estimates  that  the  total  burden 
far  Coke  Oven  EmJaaiona  will  be  OSMO 
burden  houn,  a  reduction  of  2,945 
hours  (bom  employee  medical 
examinations),  at  a  ooat  savings  of 
$611,285.  For  Inargmic  Araanic,  the 
agsncy  aatimatae  the  total  burdan  to  be 
24315  burden  hours,  a  reduction  of 
3363  hours  (from  employee  ™»'<fa'«i 
examinations),  at  a  ooat  savings  of 
S584340.  Empkiyee  exnosure 
monitoring  arid  medical  reoonis 
required  1^  both  standards  mual  be 
maintained  far  at  least  40  years,  or  far 
the  duration  of  employment  plus  20 
yeara  whichever  is  longer.  The  agsmy 
haa  submitted  a  copy  of  the  propoaad 
rule  to  OMB  far  its  review  and  approval 
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of  the  informatian  collections. 
Interested  persons  are  requested  to 
submit  comments  on  the  paperwork 
reduction  regarding  tba  proposed 
deletion  of  sputum  cytology  and 
frequency  of  x-rays  to  the  Office  of 
Inibrmation  and  Regulatory  Affidxs, 
Attn:  OSHA  Desk  Officm.  OMB,  New 
Executive  Office  Building.  725  17th 
Street  NW..  Room  10235,  Washington. 
DC  20503.  Comments  should  also  be 
submitted  to  the  OSHA  Docket  Office 
for  this  proposal  at  OSHA  Docket  Office. 
Docket  Niunber  S-778,  U.S.  Department 
of  Labor,  Room  N2625.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 


In  accordance  with  44  D.S.C 
3506(c)(2](a1.  this  notice  also  solidts 
public  comment  on  the  existing 
Inorganic  Arsenic  and  Coke  Oven 
Emissions  information  collection 
requests  for  their  extension.  Persotu 
interested  in  conunenting  on  the 
existing  information  collection 
requirements  contained  in  the  Inoiganic 
Arsenic  and  Coke  Oven  Emissions 
standards  are  requested  to  submit 
comment  including  suggestions  for 
reducing  burden  to  the  OSHA  E)ocket 
Office,  Docket  Number  (ICR  9&-7 
Inorganic  Arsenic  orlCR  96-8  Coke 
Oven  Emissions),  U.S.  Department  of 


Laboc,  Room  N2825. 200  Constibition 
Avenue.  NW..  Washington.  DC  20210. 
(Note  that  this  is  a  di^renl  docket 
number  than  the  Docket  for  propoeal 
which  poses  to  remove  the  sputum 
cytology  and  decrease  the  frequency  of 
the  dtest  x-rays)  Coirunents  submitted 
in  response  to  this  comment  request 
will  be  summarized  and/or  induded  in 
the  request  For  Office  of  Management 
and  Budget  approval  of  the  information 
collection  request;  they  will  also 
became  a  matter  of  public  teooctL 


Total  loapond- 
ents 

Frequency 

Total  re- 

apooaes 

Avgsragstime 

perresponee 

(hows) 

Tola^oosl 

Budsn 
(hoiss) 

rvAM  Oy^  ffrrinfam           r 

22 
42 

On  oocssion 
On  oocaskm 

101.977 
58.763 
160.740 

1.01 
1« 

$1,363,900 

2/>1 7,884 
3.381.584 

96.080 

inmiM^  ftrMrir 

24,615 

Toiri 

1 19.67S 

Ojpies  of  the  referenced  information 
coUection  requests  are  available  for 
inspection  and  copying  in  the  OSHA 
Docket  Office  and  will  be  mailed 
inunediately  to  persons  who  request 
copies  by  telephoning  Vivian  Allen  at 
(202)  219-8076.  For  electronic  copies  of 
the  Coke  Oven  Emissions  and  the 
Inorganic  Arsenic  requests,  contact  the 
Labor  News  Bulletin  Board  (202)  219- 
4784.  or  OSHA  WriiPage  on  the  internet 
at  http-y/www.osha.gov/.  Copies  of 
these  information  collection  requests  are 
also  available  at  the  OMB  Docket  Office. 

Vm.  Federalism 

This  proposed  revision  and 
revocation  of  OSHA  standards  has  been 
reviewed  in  accordance  with  Executive 
Order  12612  (52  FR  41fi8S.  October  30, 
1987),  regarding  Federalism.  This  Order 
requires  that  agendes,  to  the  extent 
possible,  refrain  from  limiting  State  _ 
poUcy  options,  consult  with  States  p'rior 
to  taldng  any  actions  wliich  would 
restrict  State  policy  ac-tions,  and  take 
such  actions  only  when  there  is  dear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  expresses 
Congress'  intent  to  preempt  state  laws 
relating  to  issues  on  which  Federal 
OSHA  has  promulgated  occupational 
safaty  and  health  standards.  Under  the 
OSH  Act,  a  SUte  can  avoid  preemption 
in  issues  covered  by  Federal  standards 
only  if  it  submits,  md  obtains  Federal 


approval  of.  a  plan  for  the  development 
of  such  standards  and  their 
enfotcement.  Occupational  safety  and 
health  standards  developed  by  such 
Plan  states  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

The  proposed  revision  and  revocation 
of  standards  is  meant  to  reduce  the 
volume  and  complexity  of  OSHA 
standards,  and  to  improve  compliance 
by  employers,  without  diminishing 
worker  safety  and  health.  Those  States 
which  have  elected  to  participate  under 
Section  18  of  the  OSH  Act  are  not 
preempted  by  this  proposal,  and  will  be 
able  to  address  any  special  conditions 
within  the  framework  of  the  Federal  Act 
while  ensuring  that  the  State  standards 
are  at  least  as  effective  as  the  Federal 
standard.  State  comments  are  invited  on 
this  proposal  and  will  be  duly 
considwed  prim  to  promulgation  of  a 
final  rule. 

K.  Public  Partldpattaa 

Interested  persons  are  requested  to 
submit  written  data,  views,  and 
arguments  concerning  this  proposal. 
These  conmients  must  be  postmarked  by 
September  20. 1996,  and  submitted  in 
quadruplicate  to  the  Docket  Office, 
Docket  No.  S-778,  Room  N2624,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  200 
Constiti^on  Ave.,  NW..  Washington, 
DC  20210. 

All  written  comments  received  within 
the  spedfied  comment  period  will  be 
made  a  pari  of  the  record  and  will  be 
available  for  public  inspection  and 


copying  at  the  above  Docket  OfBoe 

address. 

The  proposed  changes  to  the 
Inorganic  Arsenic  and  Coke  Oven 
Emission  standards  are  issued  pursuant 
to  section  6(b)(7)  of  the  Occupational 
Safety  and  Health  (OSH)  Act.  That 
section  does  not  require  the  Agency  to 
hold  a  public  hearing  for  changes  in 
medical  surveillance  requirements. 

Under  section  6(b)(3)  of  the  OSH  Act 
and  29  CFR  1911.11,  interested  persons 
may  request  an  informal  hearing  by 
filing  a  request  for  such  a  hearing 
induding  objections  to  the  proposal 
i^tich  warrant  a  hearing.  Persons  who 
have  objections  to  the  proposal  but  do 
not  wish  to  request  an  oral  hearing,  may 
submit  their  objections  in  their 
comments  where  they  will  he  fully 
considered.  The  objections  and  hearing 
requests  should  be  submitted  in 
quadruplicate  to  Mr.  Tom  Hall.  OSHA, 
U.S.  Dept  of  Labor,  Rm.  N-3647.  200 
Constitution  Ave.  NW.,  Washington.  DC 
20210  (tel.  202-219-8619)  and  must 
comply  with  the  following  conditions: 

1.  The  objection  must  indude  the 
name  and  address  of  the  objector 

2.  The  objections  must  be  postmarked^ 
by  September  20. 1996; 

3.  "The  objections  must  specify  with 
particularity  grounds  upon  which  the 
objection  is  tmsed; 

4.  Each  objection  must  be  separately 
numboed;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  sununary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

The  proposed  changes  to  the 
Inorganic  Arsenic  and  Coke  Oven 
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Emiutan  aUndards  an  issued  punuant 
to  skUod  B(bX7)  of  die  Ocsupattoaal 
Ssfct;  and  HMhh  (OSH)  Act  TlHt 
sadion  does  not  raquin  Um  Agancy  to 
hold  a  ■ublic  baaring  far  change*  <n 
madkal  suriwUlanoB  lequiiamants. 

OSHA  racDgaia*  that  tlian  may  be 
intaastad  paiiuiii  who,  thraugh  dtair 
knowledge  of  iairty  or  health  or  thair 
axpaiiaoca.  would  wish  to  aodone  or 
support  the  proposed  actions  sat  bith  in 
Ihto  notice.  OSHA  welcomes  such 
simpoitive  comments,  inrhij^ng  sny 
rawed  infoimatiao  which  mnoe 
a*aUabla,  so  that  the  lecocdof  this 
ralsmaking  wiU  preseDt  a  balanced 
pictine  of  the  public  rsaponae  oo  the 
I  involved. 


X.  Slate  Plan  Standards 

The  States  with  their  own  approved 
oocupatiaaal  safety  and  health  plans 
must  adopt  ooopuable  standards 

oftbe  Bnal  Standard.  Thaee  Slatee  are: 
Alaska.  Aiiaooa.  CaUfania.  Connecticut 
(for  St^  and  local  govainment 
employee*  caij).  Hawaii,  Indiana.  Iowa. 
KsBtndy.  Maryland,  kfichigan. 
Minnaeota.  Nevada.  Naw  Mndco.  New 
Yotk  (far  Stale  and  local  govammant 
amploysee  only).  North  Canrfina, 
OMgon.  Puerto  Wco,  South  CaraliBa. 
Tannaeeee.  Utah.  Vamont  Virgiaa. 
^^iginlBlanda,  WaaU^gton  end 
Wyeaning.  Until  such  time  a*  Stala 
standards  sre  promulgated.  Fedaial 
OSHA  will  pitivida  intartm  enfaroaoent 
.  as  appropriate,  in  thoee 


Uetorsabfecla: 

29  CFR  Part  1810: 

BusiDeas  and  industry,  Oocupetianal 
ssisty  and  healthi  Haaardoua  tn.t«ri.if 
nre  pntectiaii. 

39  CFR  Patt  182e: 

Cmstiuctiaa  industry,  Oocupatkaial 
saftly  and  health.  Fire  protectiaBi. 
Bxploaivee 

ZLAiAari»r 

Tlrfa  dnniniaiit  was  pi^iared  under 
the  directiaa  of  }oeeph  A.  Deer, 
Aaaialant  SecrMary  of  Ubor  far 
OrmpatiraialSelaty  and  Health.  UA 
Depertmaot  of  Laiiar,  200  Constitutkm 
AveanM,  NW.,  Washingtaa,  DC  20210. 

Acoofdiogly,  pursuant  to  ««f*<«»if  4, 
8.  and  8  of  &  Occupatianal  Safaty  and 
Hsakh  Act  of  1970  (2S  US.C  653. 6SS, 
6S7).  ssctioa  107  of  the  Contiact  Wodc 
How*  and  Safety  Standards  Act  (40 
U&C.  333)  and  Sacntary  of  Labor's 
(kdar  Na  1-fiO  (55  FR  9033),  29  CFR 
paila  1010  and  192A  are  propoead  to  be 
amended  a*  sal  faith  below. 


SI(Md  et  WaaUagKa,  DC  tUa  15  dsf  of 
Jolylflge. 

)asavhA.Oaar. 

ABMisiaMSacTBlaryofVabof. 

A.  It  it  propcaed  to  amaod  Part  1910 
of  29  CFR  as  follows: 

PAirr  ItlO-OCCUPATIONAL  SAFETY 
AMD  HEALTH  ITANOAR08 
[AMENDSq 

Subpart  H—Hsardoua  IMarlala 

1.  The  authority  citation  for  subpart  H 
is  ravlaed  to  reed  as  follows: 

Aiaherilr'  Sacs.  4. 0.  and  8  of  Uw 
Ckmpetkaal  SefMy  and  Health  Act  of  1970 
(29  VS.C  SS3,  SS5, 857):  Seoalaiy  of  Ubor'i 
Oldar  No.  ia-71  (30  FR  8754),  8-76  (41  FK 
ZSOSe).  8-83  (48  FK  85738).  or  1-80  (55  FR 
9033).  as  qppUcabis:  and  29  CFR  pert  1811. 

|19iai09 


2.  Ranuive  the  phrase,  "from 
inhabited  buildings,  peeeeuer  rsUways, 
and  pubUc  hi^waye  and"  man 
parasqih  (cXlXvi)  of  S  1910.100. 

3.  Remove  the  words,  "manufacture 
and"  from  the  fbet  sentence  in  footnote 
numfaer  5,  of  TaUe  H-21,  of  §  1910.109. 

4.  In  $  1910.100,  reviee  peresrapb 
(dXlXiv)  to  read  as  foUowt: 


_ /)  Blaattng  cape  or  elecMc  blastiiig 
cape  shall  not  be  transpoatad  over  the 
bidiwaye  on  the  same  vehidee  with 
other  exploelvee,  unleee  pedc^ed. 
aegragatad  and  tranqwited  in 
emudanre  with  the  Oepertment  of 
Tranqnitation'a  Hezerdous  Materials 
Ragulatioos  (49  CFR  perts  177-180). 

5.  In  $  1910.109,  revise  perwaph 
(eX2Xi)  to  leed  aa  follows: 

(a)  *  *  • 

(«  *  •  • 

(i)  Empty  containers  end  paper  and 
flbar  paodng  matartals  whldi  have 
previously  caotained  aaqdaaive 
matarialt  dull  be  ditpoeed  of  in  B  lafa 
manner,  or  rauaed  in  ecoordanoa  with 
the  Oefwrtment  of  Tkanaportetion's 
Henrdou*  Metailale  Ragnlatinaw  (49 
CFR  part*  177-180). 


flMailO 

IpaMt 


•08* 

1.  Remove  perayqiha  (bXlSXv)- 
(bXlSXviii)  at  §  1910.110,  and 
redesignate  paragreph  (bXlSXix)  as 
(bXlSXv). 

2.  Remove  perapaphs  (cXZXU)- 
(d(2Xiv)  ti  S  lOiailO.  and  redeeignata 
p*r*0aph(cX2Xi)*>(cX2). 

3.  Remove  end  teeeiiii  peregraph 
(eXlO)ofS1010.1ia 


4.  Remove  and 
of  $1910.110. 

|19iai11 


reaerve  ptfagiaph  (g) 


Remove  end  reserve  paragraphs  (fX7) 
and  (fX8)  of  S  1910.111. 

8i*ptJ   Oanawl  EmHwHiwawW 


1.  The  tuthority  citation  for  subpart  ) 
continues  to  read  as  follows: 

Aalhsrily:  S«a.  4, 8.  sad  a  oftba 
Oocupatlaial  SeMy  and  Haahfa  Act  of  1970 
(28  U.S.C  853. 855. 857);  Sacntai;  of  Labor's 
Oldar  No.  11-71  (3«  FR  8754),  8-78  (41  FR 
2S0S9).  »-«3  (48  FR  35798),  or  1-80  (55  FR 
8033),asapplicaUe. 

|19iai41    aeaHMtanlAMemledl 

2.  Remove  perwraph  (aX2Ki)  of 
$1010.141  and  allper^eph 
deaignations  lor  the  dranitiotis  wiOila 
paragraph  (a)(2)  of  $  1910.141. 

|1t1QLl4< 


3.  Remove  perapaph  (aX4)  of 
$1010.142. 

|19iai44 


4.  Remove  and  reeerve  %  1910.144. 

Subpart  K—Madeal  and  nrat  AM 

1.  The  authority  citatian  for  subpart  K 
is  revised  to  reed  aa  follows: 

AaAaaitr  Sws.  4, 8,  and  8  oflfaa 
OocnpaUaaal  Saiiaty  aed  Haallh  Act  of  1870 
(28  U.&C  853, 855, 857);  Sacretaiy  of  Lalicr^ 
Oldar  Na  18-71  (38  FR  8754),  8-78(41  PR 
88088).  8-83  (48  FR  35738).  or  1-80  (55  FR 
9033),  as  appUcabIa,  and  29  CFR  part  1811. 

litiaiBi 


2.  Reviee  the  final  aanleiM  ii  in 
peragrapli  (b)  of  §  1910.191  to  reed  ee 


(b)*  *  *  Adequate  flnt  aid  aappUae 
shall  be  leedUy  avaiUda. 


^■partL   rira  PrataoSon 

1.  The  authority  dtation  for  subpart  L 
continues  to  read  as  follows: 

AMhartlr.  Sacs.  4. 6.  and  8  of  the 
Ooaipatlaaal  Safety  and  Haaltli  Act  of  1970 
(28  VSXL  853, 885, 887);  Saastvyof  Labor'a 
CMacNo.  1»-7I  (38  FR  8754),  8-78  (41  FR 
29059),  9-83  (48  FR  38738),  or  1-80  (55  FR 
8033).  as  appUcaUa,  and  28  CFR  put  1811. 

fitiaiM    FfcatlUgafctt IIH 

2.  Remove  peragraph  (1X2X111)  of 
$1910.150. 
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1.  The  authority  dtation  for  subpart  N 
is  revised  to  read  as  follows: 

Aiahieilji.  Sacs.  4, 8.  and  8  of  the 
Occupational  Safety  and  Haaltli  Act  of  1970 
(29  U.S.C  853, 655, 857):  Saoelaty  of  Labor's 
Older  No.  12-71  (36  FR  8754),  8-78  (41  FR 
25059),  9-83  (48  FR  35736),  or  1-90  (55  FR 
9033),  aa  sppUcabIa,  and  29  CFR  part  1911. 


|1910Llt8    llalcaptirUA 

2.  Remove  and  reeerve  paragraph  (a) 
of  $1910.183. 

Subpart  R-Spaetai  hNftiMlae 

1.  The  authority  citation  for  subpart  R 
isreviaed  to  read  as  follows: 

Aethetiir.  Sect.  4. 6.  aod  8  of  die 
OociqiatlonsI  Safety  and  Haaldi  Act  of  1970 
(29  U.S.C  853, 855, 657);  Sacrslaiy  of  Labor'a 
Ordtr  Na  12-71  (36  FR  8754).  8-76  (41  FR 
25050),  8-83  (48  FR  35738),  or  1-80  (55  FR 
9033),  aa  applicable:  aad  29  CFR  part  1911. 

t1910LZ81    Pulp,  Paper,  PapaAoeitflMe 


2.  Remove  the  following  peregraphs 
in  $  1910,261(s](3):  (U).  (iv)  through  (vi), 
(xi)  dirough  (xiii),  (xv),  (xvii)  through 
(xix),  (xx),  (xxii),  (xxiv)  through  (xxvli). 

3.  Remove  and  reserve  paragraph 
(eX3Kix)  of  $1010.261. 

4.  The  following  paragraphs  in 

$  1910.261  an  redeeignatedea  follows: 

a.  Paragraph  (aK3Xiii)  at  paragraph 
(aX3XU), 

b.  Paregnph  (aK3Xvii)  at  paragraph 
(aXSXlli). 

c.  Paragiqih  (aXSXviii)  as  peregraph 
(aXSXlv), 

d.  Paragraph  (a)(3)(x)  es  paragraph 
(a)(3Xv), 

a.  Peragnph  (aK3Xxiv)  as  paragraph 
(aXSXvi), 

t  Paragraph  (aX3Kxvi)  es  paragraph 
(a)(3Xvil), 

g.  Paragraph  (aK3Xxxi)  as  paragraph 
(a)(3Xviil), 

h.  Paragrajdi  (a)(3)(xxiii)  as  paregnph 
(aX3Xix). 

5.  Remove  paragraphs  (bXl)  through 
(bX3).  (b)(9),  and  (b)(e)  of  $  1910.261. 

6.  RadaaUnata  para^ph  (bX4)  as 
ptngrqih  (bXD  and  peragnph  (bK7)  es 
peragraph  (bK2)  of  $  1910.261. 

7.  Remove  the  foUovring  paragraphs 
in  S  19ia261(c):  (2Xvi).  (2Xvii),  (6XU). 
aiMl(7Xil). 

8.  Remove  and  reeerve  the  following 
paragraphs  of  S  1910.2ei(c):  (3)(i),  mi). 
and  (11). 

9.  The  following  paragraphs  in 

$  1910.261  are  redasignited  as  follows: 

a.  Paragraph  (cX2Xviii)  as  paragraph 
(cX2Xvi), 

b.  Paragraph  (cX6Xi)  as  peragnph 
(cX6). 


c.  Pangraph  (c)7Ki)  as  paragraph 
(cX7). 

10.  Remove  end  reeerve  peragraph 
(dXDCU)  of  $1010.261. 

11.  Remove  and  reeerve  paragmphs 
(eX3),  (eK7).  and  (eX9]  of  $  1910.261. 

12.  Remove  paragraphs  (gXlKiv)  and 
(g)(2)(i)of$1910J81. 

13.  Remove  and  raterve  paragnpht 
(g)(15Xiv)  and  (gXl9Kvi)  of  $  1910.261. 

14.  'The  foUowring  paregnph*  in 

$  1910.261  are  redeeignated  as  follows: 

a.  paragraph  (g)(l)(v)  to  paragraph 
(gXlXiv), 

b.  paragraph  (gK2)(ii)  to  paragraph 

mm, 

c  paragraph  (gX2)(lU)  to  paragraph 
(gX2Xli). 

19.  Remove  end  reeerve  paragraph 
(hX2)(iU)  of  $1910,261. 

16.  Remove  paragraphs  (jK4Kii). 
(t)(5)(iv)  and  (jH6KU)  of  S  1910.261. 

17.  Remove  and  leserre  peragraph* 
(JXlHW)  and  (JH3)  of  S  1910.261. 

18.  Tile  following  peregraphs  in 

$  1910.261  are  redaeignated  as  follows: 

a.  Paraanih  Q)(4)(iii)  through 
paragraph  (i)(4Xvi)  aa  peragnph  (iX4)(U) 
through  paragreph  (tX4Mv), 

b.  Paragraph  (J)(6)(iii)  aa  paragraph 
(D(6KU). 

19.  Remove  peraanph  (k)(2Xi)  of 

S  1910.261,  and  redesignate  paragraphs 
(kX2Xil)  through  (U(2Mvi)  as  psrsgraphs 
(kX2)(i)  thnii^(kX2Xv),  re^xBcdvely. 

20.  Remove  and  reeerve  paragraphs 
(kK4)  and  (kXl6)  of  $  1910.261. 

21.  Remove  and  reeerve  paragn]^ 
(m)(2)  and  (mX4)  of  $  1910.261. 

22.  Remove  paragraphs  (m)(5)(i)  and 
(m)(9Xii)  of  $  1910.261. 

23.  RsdeaigDate  paragraph  (mXSXiii) 
of  S  1910.261  as  paragraph  (m)(5),  and 
add  a  heading  to  paragraph  (mXS)  to 
reed  es  foUovn:  "Unlosding  Cars". 

$1910.282   TeBHealAnandad] 

24.  Remove  and  reserve  paragraphs 
(c)(3),  (c)(4).  and  (gg)  of  $  1910.282. 

25.  iiemove  paragraph  (c)(8)  of 

S  1910.262  and  redesignate  paragraph 
(c)(9)  as  paragraph  (c)(8). 

26.  Remove  and  reaerve  paragraph 
(gg)  of  $1910.282. 

27.  Remove  peragraph*  (UXD.  (qqXl). 
(qq)(2),  and  (rr)  of  $  1910.262. 

28.  Radaaignate  paragraph  (U)(2)  of 
$  1910.262  as  paragraph  (11). 

(IOIOlMB   aaamaia (Amended] 

29.  Remove  paragraph  (aX2)  of 
$1910.265. 

30.  Redesignate  peregraph  (e)(1)  of 
$  1910.265  as  paragraph  (a). 

31.  Remove  and  reserve  paragraphs 
(cX3)(l),  (cXlO).  (0(11),  (cXl4).  and 
(cKl6)  of  $1910.265. 

32.  Remove  end  reeerve  peragraph 
(cHl7)  of  $1910.265. 


33.-34.  Remove  and  lutaiie 
^lartgnph  (cX22)  of  $  1910.265. 

33.  Raoove  paragnph  (cX>4XivXa)  of 
$  1910.269  end  radaaignate  paiMaph 
(cX24XivXb)  a*  pan^udi  (cXMiOvVo). 

36.  Remove  peragnph  (cX24XivXc)  of 
$1910.269. 

37.  Ramove  and  reaerve  peragnph* 
(0X28X1).  (cXSOXvi).  (cX30!w,  and 
(eX3XUXd)  of  $1910.265. 

38.  Remove  pangnphs  (1X9),  (g),  (h), 
and  (i)  of  $1010.265. 

fWIOasr    AgrteuMinl 


30.  Remove  and  reeerve  $  1010.287. 
I19MJM  Tetaaoaaaaafealeaa 


40.  Remove  and  luteiie  paiagrqdi  (f) 
of  $1910.268. 

Subpart  Z—Toide  and  Haarteua 


1.  The  authority  dtation  for  subpart  Z 
is  revised  to  reed  as  follows: 

AaAarHy:  SecUoBis  4. 6,  sad  8  of  tba 
OccnpaUonel  Safety  and  Haahh  Act  of  1870 
(29  U.S.C  653. 855. 857):  Saoetiqr  of  Lebor'a 
Order  No.  12-71  (36  FR  8754),  8-78  (41  FR 
29059).  9-«3  (48  FR  35738),  cr  1-80  (58  PR 
9033).  as  applicable;  and  28  CFR  pert  1811. 

All  of  tiitaMrt  Z  iasuad  under  aac  e(b)  of 
Iha  OccapaUoaal  SsiBly  and  HaaU  Act 
except  ttnaa  wibalaDCaa  that  have  eapoauie 
limits  listed  In  Tablas  Z-1,  Z-«,  and  2-3  of 
28  CFR  1910.1000.  The  letter  nan  laauad 
unSar  aac  e(a)  (29  U.S.C  6S9(a)). 

Section  1910.1018  la  also  laauad  uodar  18 
U.S.C  653. 


|1910i1017    Vkiilc 

2.  la  S  1910.1017,  remove  peragnph* 
(gK5)(i)and(g)(5Xii). 

3.  Redesignate  paragnphs  (gXO)  and 
(g)(7)  of  $  1910.1017  as  paragraphs  (gXS) 
and  (gX6),  rsspactively. 


|1910l101S 

4.  In  $  1910.1018,  remove  peregieph 
(n)(2)(ii)(C):  ladeaignate  peitgnph 
(n)(2)(ii)(D)  es  (nX2XilXC):  reviae  the 
rehienoe  in  peragnph  (nXSXi)  that 
reads  "(nK2)(ii)(AXB)  and  P)"  to  read 
"(nM2)(u)":  and  ivviaa  peragnph 
(nK3)tti)  to  read  as  foUowc 

(n)*  *  • 

(3)*  *  * 

(il)  "The  employer  shall  provide  the 
examinations  spedfied  in  paragraphs 
(nH2)(i)  and  (n)(2)(U)(B]  and  (Cj  of  this 
section  at  least  semi-enniially,  and  the 
x-ny  requirement  spedfied  in 

ngnph  (nX2XiiXA)  et  leett  annually, 

r  other  coveted  employees. 

5.  In  S  1910.1018,  remove  paragraphs 
(q)(2)(iU)(F),(q)(2«iiiXG),and 
((ri(2)lUi)(H):  and  insert  the  word  "end" 
after  paiagnph  (q)(2XiiiXD). 
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«.  In  §  19iai018  Appondix  A.  la  the 
middle  of  pangnph  VI,  TsviaB  the 
■entence  beginning  "The  medicd 
axamlnatioa  nnut  inrhidw  *  *  *."  to 
raed  M  toBowK  "1%8  medical 
«"■"'"■"'"«  muit  include  ■  medical 
hlatofy,  a  cheat  x-iay ,  a  akin 
examhiatloii,  and  tf  naaal  sxaminatioa.'' 
Remove  the  lantenoe  wfai<i  begina  "The 
cytology  exama  an  only  included 
*  •  -."CRanpangnphVL 

7.  In  S  1910.1018  Appendix  C,  Section 
I.  General,  nmove  the  wonla  "(4)  A 
Sputum  Cytology  examination:" 
radealgnate  paiagcairii  (S)  aa  patagiaph 
(4);  and  ramom  Uie  entire  aection 
entitled  "HI.  Sputum  Cytology." 

|l«iaioa   Cofeaowanaariariena. 


8.  In  S  1910.1029,  nmove  pangnph 
(iX2XvU)  and  ncMpiaie  panpaiih 
(iHZNviii)  aa  pannaph  (jXZXvU). 

9.  In  pai^nph  (iXaXi)  Of  S  10iai029, 
the  nfannce  "()X2XiHvir  <•  levlaed  to 
ned  "0X2X0  end  (JX2XiiiHvli)." 

10.  In  pmffuph  aXSXU)  of 

S  1910.1029,  the  nfaraaoa  "QX2Xi)- 
(viii)~  U  nviead  to  nad  "0X2KU  md 
(jX2XlilHvii)." 

11.  In  pai^aph  (jXSXiil)  of 

S  1910.1029,  the  nfcranca  "QX2Xi)- 
(viU)'  ia  nriied  to  read  "(|X2Xi)  and 
(J)(2XiUMvii)." 

12.  In  f  1910.1029.  rMleaignate 
pangnph  (|X3Xiv)  aa  pangnph  (JX3Xv), 
and  add  a  new  pangnph  (jX3Xiv)  to 
readaafollowa: 


§1 


13)  •  •  * 

(iv)  Hm  amployar  ahall  provide  the  X- 
ny  specified  in  pai^npb  0X2HU)  of 
this  aection  at  leaat  annually  for 
employeea  covend  under  pangnph 
0X3). 

13.  In  S  1910.1029  Appendix  A, 
paragnph  VI  is  revised  to  read  aa 
follows: 


VL  If  you  wotk  b> «  ra^iUtsd  ana  at  laast 
30  days  par  year,  your  smployer  is  ratiuiiwi 
to  provids  you  with  a  medical  axsmlnatioo 
•my  yaar.  Tha  medical  namiiiation  must 
Inchid*  t  medical  history,  a  chest  x-tay, 
pulmonary  function  test,  weight  comparfaon, 
skin  WTsminstioo,  a  urinalysis  and  a  urine 
cytology  exam  for  early  detection  of  urinary 
cancar.  The  urine  cytology  exam  is  only 
induded  in  tlie  initial  axim  until  you  are 
either  45  years  or  older  or  have  5  or  more 
years  amploymant  in  the  tegulaled  areas 
when  the  medical  exams  including  this  test, 
but  excepting  (lie  x-ray  exam,  ar«  to  be  given 
every  six  months;  under  these  cooditioiis, 
ytMi  are  to  be  given  an  x-ray  exam  at  least 
OQce  a  year.  The  examining  physician  will 
psovfda  a  written  opinion  to  your  employer 
ooatainiae  tils  results  of  (lie  medical  exams. 
You  should  alao  laoaim  a  copy  of  tiiis 
opinion. 


14.  b  S  1910.1029  Appendix  B. 
SecUon  n,  pangnph  A  ia  levlaad  to 
read  as  fouiWB: 

ACaoara/ 

The  xaiBiDum  laquiramaiita  iortiia 
madical  axamiaatiaa  fis  ooka  ovan  wokars 
an  given  in  paiagFsph  (()  of  the  atandarl.  The 
initial  axaminatiaa  is  to  be  pravidad  to  all 
coke  oven  wotken  wlw  work  at  leaat  30  days 
in  tha  lagulalsd  ana.  The  axaminatiao 
includea  a  14'Vir'  pualmkii'antarlor  chest  x- 
lay  laadliia  and  a  HjO/UC  fating  to  aaaura 
soma  standndiaatiaa  of  x-iay  rnadlim 
pnfaaooaiy  bmctioD  lasts  (FVC  and  FBV  1.0), 
waighb  minatyala,  skin  anamination,  aod  a 
oiiiniy  cytologic  axarainalion.  Thaae  tests 
an  naedad  to  sarvs  as  tlia  baaallna  far 
mmparing  tlie  employee's  fiitura  test  raaults. 
hriodic  axaaa  induda  all  tha  alamanU  of 
tha  Initlai  isianiB,  except  that  tha  uilna 
cytologic  teal  is  to  be  paiftauiad  only  on 
thoae  employees  win  am  45  yaara  or  older 
or  who  hasB  worked  for  S  or  mon  yeen  in 
die  wgnhlad  arse;  paiiodic  axama,  widi  tha 
anrapHosi  of  x-nys,  asa  to  be  parfarmad  ssmi- 
•nnually  ior  thia  poop  instaad  of  aruwaliy; 
for  this  Boup,  x-nya  will  continua  to  be 
given  at  laaal  aimoally.  Tha  "»■"''"«'-' 
coolanls  sn  mhihnimi  raqfulraaaants: 
addiUostal  tests  sudi  as  lateral  and  obliqaa  X- 
lays  or  addlUntial  pulmooaty  functiaa  laats 
nay  be  psrfomad  if  datmed  nacaeaary. 

15.  In  S  1910.1029  Appendix  B, 
Section  D,  the  paiegiqiha  entitled  "C 
Sputum  Cytoli^,"  an  removed.  B-Itia 
pnmoaad  to  amend  part  1928  of  29  CFR 
aa  follows: 

PART  1M6-6AFETY  AND  HEALTH 
REOULATIONS  FOR  CONSTRUCTION 

Subpart  C-Oanwal  SaMy  «td  HMNh 


1.  Tite  authority  citation  for  subpart  C 
is  revised  to  read  aa  follows: 

Andiaritr.  Sac.  107,  Contract  Work  Hours 
snd  Safety  Standards  Act  (40  U.S.C  333): 
sacs.  4, 6,  and  a.  Omipatinoal  Safety  and 
Health  Ad  of  1970  (29  U.S.C  653,  655,  657); 
Secretary  of  l.abor's  Order  No.  12-71  (36  1^ 
S754).  S-7«  (41  FR  2S05«),  9-83  (48  FK 
3S736),  or  l-«0  (55  FR  9033),  as  applicable: 
29  CFR  part  1911. 


(1928^1 

[Amamtedl 

2.  In  $  1926.31.  nviae  paragnph  (a)  to 
lead  aa  follows: 

(a)  The  standards  of  agencies  of  the 
U.S.  Government  and  organizatiana 
which  are  not  agencies  of  the  U.S. 
Government  which  are  incorpotated  by 
reference  in  this  part,  have  the  same 
force  and  effect  as  other  standarda  in 
this  part.  Only  the  mandatory 
provisions  (i.e.,  provisions  containing 
the  word  "shall"  or  other  mandatory 
language)  of  standarda  incorporated  by 
refaence  are  adopted  as  standanls 
imdar  the  Oocupatianal  Sifaty  and 
HealthAcL 


8«*part  0-OectipMoaal  HMltti  and 
EnvflnNimantil  Controla 

1.  The  authority  dtatiao  tar  subpart  D 
ia  revised  to  read  aa  follows: 

Aiahsrtty:  Sac  107,  Contract  Work  Hours 
snd  Sabty  Slaodads  Act  (40  U,S.a  333): 
sacs.  4, 6,  snd  8,  Occupational  Safety  and 
Haaldl  Ad  of  1870  (29  U.S.C  653.  895,  857): 
Saoalaiy  of  Labor's  Order  No.  12-71  (38  FK 
87S4),  »-78  (41  FK  2S059),  9-83  (48  FK 
3S738),  or  1-eo  (85  FR  9033).  as  appUcablK 
29  CFK  part  1911. 

I1MU0   MadtoalaafvtoasMdaniald 


2.  In  S  1928.50,  revise  pangnph  (dXD 
to  read  as  follows: 


(d)  First-aid  auppUas  shall  be  easily 
acoasaible  whan  required. 


3.  In  S  1926.50.  revise  paragnph  (f)  to 
read  aa  follows: 


(f)  In  areas  where  911  is  not  available, 
the  telephone  numben  of  the 
phjreiciana.  hoapitals,  or  ambulances 
shall  be  conspicuously  posted. 


1.  The  authority  dtatlon  for  aufainit  F 

is  revised  to  read  as  follows: 


:  Sec.  107,  Contiad  Work  Hours 
snd  Saisty  Standards  Ad  (40  U.S.a  333): 
sscs.  4, 6,  and  B,  OccupaUoaal  Safsty  and 
liaalth  Ad  of  1970  (29  US.C.  653,  655,  657): 
Seotelaiy  of  Labor's  Older  No.  1 2-71  (36  FR 
8754).  8-78  (41  FK  2S05S),  9-83  (48  FR 
397M).  or  1-90  (58  PR  9083),  ss  qipUcabh: 
29  CFR  part  1911. 


|19Ml1S1 

■quids  [AmsndsdJ 

2.  in  S  1926.152,  revise  paragnph 
(a)(1)  to  read  as  follows: 

(a)  *  *  •  (1)  Ctaly  approved 
containen  and  portable  tanks  shall  be 
uaed  for  storags  and  handling  of 
flammable  and  combustible  liquids. 
Approved  safety  cans  or  Department  of 
Transportation  approved  containen 
shall  be  used  far  the  handling  and  use 
of  fiammabls  Uquida  in  quantities  of  5 
gallons  or  less,  except  that  this  shall  not 
apply  to  thoae  flammable  liquid 
materials  which  are  highly  viscid 
(extremely  hard  to  pour),  which  may  be 
used  and  handled  in  original  shippbig 
containers.  For  quantities  of  one  gallon 
or  less,  the  original  container  may  be 
uaed  for  storage,  use,  and  handling  of 
flammable  liquida. 
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Subpart  U—BlaMina  and  Uaa  of 


1.  The  authority  citation  for  subpait  U 
is  levissd  to  nad  as  follovrs: 

AiakatAy- Sac  107.  Contmd  Walk  Hoon 
and  Satay  Standards  Act  (40  U.&C  333); 
sacs.  4. 8.  and  8.  Oocupatianal  SafMy  and 
Haaia  Ad  of  1070  (20  U.SXI  853. 855. 857); 
Sacratuy  of  Labor's  Older  No.  12-71  (38  FR 
8784).  8-78  (41  FK  25089).  9-83  (48  FR 
38738).  or  1-80  (55  FR  9033).  as  applicaUs; 
'  29  OV  part  1811. 


inaMOS   kiMMonoft 

ttmf    ilirWiitliMllntA««»"^idl 

2.  In  $  1928.900,  revise  pangnph  (q) 
Id  read  as  follows: 


DEPARIMBa  OF  THE  MTERIOR 

MbMfSlS  MSMOMIMflt  8Wl09 

MCFRf>art206 
RM1010-ACOS 

Amandmanta  to  Oaa  VaiuaOon 
RajuiaBona  for  Fadafal  Laaaaa 

MBIcn  Minenla  Management  Service. 

Intetior. 

ACTXM:  Proposed  rule;  notice  of 

extenaion  of  public  comment  period. 

summary:  The  Minerala  Management 
Service  (MMS)  hereby  givea  notice  that 
it  ia  extending  the  pubUc  comment 
period  on  a  Notice  of  reopening  of 
public  comment  period,  which  was 
published  in  the  Federal  Baglstw  on 
May  21. 1996  (61  FR  25421).  The 
propoaed  rule  would  amend  the 
legulationa  governing  the  valuation  (or 
ro^ty  purposes  of  natural  gas 
prodiiced  from  Federal  leasee.  In 
response  to  requests  for  additional  time, 
MMS  will  extend  the  comment  period 
from  )uly  22, 1996,  to  August  18, 1996. 
DATES:  Comments  must  be  received  by 
4  p.m.  Mountain  daylight  time  on 
Auguat  19. 1996. 

AOOMSSES:  Written  commenU  should 
be  sent  to  the  Minerals  Management 
Service.  P.O.  Box  25165.  Mail  Stop 
3101.  Denver.  Colorado  80225-0165; 
courier  addma:  Building  89.  Denver 
Federal  Center.  Denver.  Colarado 
80225-0165.  Attaitiaa:  Dnrid  S.  Guzy. 


FOR  FURTWn  MFOMMTm  OONTMT: 
David  S.  Guzy.  ChieC  Rulee  and 
Procedures  Staff,  telephans  (303)  231- 
3432  or  (FTS)  231-3432. 

Deled:  July  IS.  1988. 
laasaW.Shaw. 

AaBociii»Dinctar  for  Royalty  UanatKomnL 
(FK  Doc.  98-18473  FUad  7-18-88: 8:45  ami 


(q)  Blasters,  «dMn  testing  dicuils  to 
charged  holaa.  ahall  uae  only  blasting 
galvanometan  or  other  instruments  Uiat 
an  apacifically  deaigned  for  this 
puipoae. 
•       •       «        •        * 

(FR  Doc  98-18288  Filed  7-19-88;  8:45  am) 


DEPARTMENT  OF 
DipwfeiMfit  of  ttw  Afwy 
32  CFR  Part  651 

Envwonmantal  Anaiyalaof  Army 


AOCNCr:  Dapertment  of  tha  Aimy: 

Defanae. 

action:  Propoaed  rule. 

SUMMARY:  Thia  ptopoeed  rule  would 
nviae  Army  Regulation  200-2,  which  ia 
the  Army'a  implementing  ragulatiao  for 
the  National  &iviranmental  Policy  aA 
of  1969  .(NEPA).  Ma)ar  changea  are  an 
expanded  list  of  categorical  exclusions, 
dear  sepsntian  of  the  Comprehensive 
Environmantal  Respotise. 
Compensation,  and  Liability  Act 
(CERCLA)  and  NQ>A.  and  delegatian  of 
authority  to  approve  environmental 
impact  statemanta  (BIS). 
DATES:  To  be  given  full  consideration, 
comments  must  be  received  no  later 
than  August  21, 1996. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Headquarten.  Department  of 
the  Array.  ATTN:  DAIM-ED  (Mr. 
Timothy  Julius),  600  Army  Pentagon, 
Washington,  DC  20310-0600, 
FOR  FURT>«R  tlFOflMATXSN  COMTACT: 
Timothy  P.  Julius,  (703)  693-0543. 
SUPPiaBfTARY  MFOMUTWN:  This 
proposed  regulation  eetabliahes  policies 
and  responsibilities  for  sssessing  the 
effscts  of  Army  actions.  It  supplements 
Council  on  Environmental  Quality 
(CEQ)  regulations  for  implementing  the 
procedural  provisions  of  NEPA  (40  CFR 
parts  1500-1508).  The  last  major 
revision  to  this  regulsUon  was  in 
December  1986.  Sines  that  time, 
initiativea  such  as  the  National 
Perfoimance  Review  have  tended  to 
streamline  the  Federal  Government 
through  decentralization,  reduction  and 
aimplificadaa  of  regulations,  and 
management  of  risk.  This  revision 
strives  to  meet  the  spirit  of  the  National 
Performance  Review,  and  Executive 
Order  (GO)  12861 .  Eliminatian  of  One- 
Half  of  Executive  Branch  Internal 
Ragulationa.  dated  September  11. 1993. 
Thibi  propoaed  regulation  incorpoates 


amaiging  issuee  such  aa  Enviranmenlal 
histloe  (BO  12806,  Federal  Actions  to 
Addiuas  Bavironnumtal  Justice  in 
Kfinority  Populationa  sod  Low-IncooM 
PopulaUons.  dated  February  11. 19M) 
and  Commtmity  Rigbt-to-Know  (BO 
12856.  Federal  Compliance  with  Rig^- 
to-Know  Laws  and  Poljutian  Pnveallop 
Raqniraments,  dated  August  3, 1993). 
The  Usl  of  categorical  exchisiaDs  has 
bean  expanded  to  inchide  e  mom 
ccmpnbansive  amy  of  actiona 
roolinaly  parfarmad  by  the  Army  wUdt 
hove  minimel  or  no  liulividual  or 
cumulative  efled  on  environmental 
qnoUty.  Thia  is  intended  to  batter  focus 
CD  actions  that  warrant  the  expenditure 
of  time  and  reaouitses  for  snslyais  and 
formal  documentation.  The  authority  lo 
qiprove  envlroimiental  impact 
statements  has  been  delegated  to 
Commandeis  of  Major  Commands 
(primarily  for  inataUatiosia),  and 
Program  Executive  OfBoen  and 
Commandan  of  Major  Subordinaia 
Commands  with  Milestone  Derision 
Authority  (for  acquisition  and 
development  programs).  Tha  purpose  of 
delegatian  of  approval  authority  for  ElSa 
ia  to  empower  the  officials  who  are 
responsible  for  accomplishing  the  woriL 
This  empowerment  will  compel  the 
dedaion  maken  to  take  mora  complete 
ownership  of  their  actions,  and  makes 
the  NEPA  proceaa  an  integral,  rational 
part  of  Army  dedaion  msking  piocesses. 
CERCLA  and  NQ>A  are  cleerly 
sepanled  in  recognition  of  the 
Department  of  Justice's  opinion  with 
regard  to  the  application  of  NEPA  to 
CERCLA  cleanups,  and  to  eliminate 
potential  duplication  of  eSbrt. 
Procedtiral  Requirements:  This 
regtilation  does  not  Involve  the 
collection  of  information  and  is 
thorefore  not  subject  to  the  provisions  of 
the  Paperwori:  Reduction  Act.  This  rate 
contains  no  policies  that  have 
Federalism  implications  under  EO 
12612,  Federalism,  dated  October  26, 
1987.  This  proposed  rule  is  not  a  major 
rule  pursuant  to  EO  12291,  Federal 
Regulation,  dated  February  17, 1981. 
therefore  a  Regulatory  Flexibility 
Analysis  is  not  require(d)  This  is  not  a 
significant  regulatory  action  pursuant  to 
EO  12866.  Regulatory  Planning  and 
Review,  dated  September  30, 1983.  This 
regulation  meets  the  standards  of  Sec. 
2(bX2)  of  EO  12778.  Qvil  Justice 
Reform,  dated  October  23. 1991. 

Ual  ofSubJecta  in  32  CFR  Part  651 

Enviixmmental  impact  statement. 
Environmental  protactiao.  Natural 
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AccanUn^y.  it  U  propond  to  reviis 
32  cm  part  esi  to  read  as  fbUowK 

PART  661-BmnONMOirAL 
EPKCTS  OF  ARMV  ACnOHS  (AR 
100-4) 


esi.l  AppikabUity. 

eSl.2  PunxMs. 

S51.3  Dafinitioiu. 

«51.4  RnpouibUidat. 

•S1.S  PoUdM. 


Poiey  Act  Of  1M0  (NEPA)  and  •(• 


9S1A    Intiaductian. 

•51.7    Actknu  Reqtililiig  Bvahiatkn. 

6S1.S    Exemptioiu,  Bxoeptianf,  and 

Bmetgeocy  Procedura. 
0S1.9    IntegratioD  with  Anny  Plaaniiig. 
eSl.lO    Clusia«d  ActiCHU. 

Subpart  C-Maqutrad  naecftfs  Bid 


651.11    BnviromnaBtal  Atmumeal  (EA). 
esi.l2    Finding  of  No  SignificnUlmpKt 

CPONSI). 
tSl.13    Noticsoflntgnt(NO0. 

651.14  Envifoomaatal  Impact  Statement 
(BS). 

651.15  Record  of  Decision  (ROD). 

651.16  Notice  of  Availability  (NOA). 

651.17  Notice  of  Availability  of  WaaUy 
Receipt!  of  E1S«(NWR).  « 

651.16    Record  of  BnyiiDnmeatal 
Consideiation  (REQ. 


■  (CXat 

651.19  General. 

651.20  Determining  when  to  uee  a  CX. 

651 .21  Lilt  of  Categorical  Exchuiooa  (CXa). 

Pt  E— einHrennnrHal  A  laaaamirW  (EA») 

651.22  Conditions  and  Actions  Normally 
Requiring  an  EA. 

651.23  EA  FormaL 

651 .24  Fmding  of  No  Significant  Impact 
(FONSI). 

651.25  Review  and  Approval  ofEAs  and 
fXWSIs. 

651.26  Public  Involvement 

651.27  Mitigation  and  Implemeotatioa 
Plan. 


«SSa) 

651.28  Introduction. 

651.29  Conditions  Retiuiring  an  BIS. 

651  JO    Actions  Normally  Requiring  an  EIS. 

651.31  BIS  Format. 

651.32  Approval  Authority. 

651.33  Notice  of  Intent  (NOI). 

651.34  Scopil^. 

651.35  Preparation  and  Proceaaing  of  the 
Draft  Environment  Impact  Statement 
(DEIS). 

651.36  Public  Review  of  the  DBS. 

651.37  Ptepaation  of  thermal 
BnvtroimiBntal  Impact  Statement  (FEIS). 

651.38  Dedsioo. 


651.39  Supplemental  BISs  (SElSs). 

651.40  Tbe  Anny  as  a  Cooperating  A^aocy. 
Hiatal Mj  NaUonal  Environmental  Policy 

Act  of  IMS  (NBPAJ.  42  U.S.C  4321  et  saq. 
Council  on  Bnvirtnimantal  Quality 
RaguMons.  40  C3^  part  1500-1506. 43  PR 
S5g7S-M007,  November  29, 1978. « 
amended  at  51  PR  15625.  April  2S.  1986.  and 
ExacuUve  Orders  11986, 119S0, 12114, 
12856, 12898. 

Subpart  A    iHlioducUon 


|«B1.1 

This  regulation  applies  to  pertinent 
functions  of  the  Active  Aimy  and  Anny 
Reserve,  to  functions  of  the  Anny 
National  Guard  (AKNG)  involving 
Federal  funding,  and  to  functions  for 
which  the  Anny  is  the  DoD  executive 
agent.  It  does  not  apply  to  Civil  Woriia 
Fuictions.  This  regulation  applies  to 
relevant  actions  within  the  United 
Ststae,  whidi  is  defined  as  all  States,  the 
District  of  Columbia,  territories,  and 
possessions  of  the  United  Slates:  and  all 
waters  and  ainpaco  subject  to  the 
territorial  jurisoiction  of  the  United 
States.  The  tanitories  and  poenornions  of 
the  United  States  include  the  Virgin 
Islands,  American  Samoa,  Wake  Island, 
Midway  Island,  Guam,  Palmyra  Island, 
Johnston  Atoll.  Navassa  Island,  and 
Kingman  Reef.  This  regulation  also 
appues  to  actions  in  the  Commonwealth 
of  Puerto  Rico,  the  Commonwealth  of 
the  Northern  Marianas,  and  the 
Republic  of  the  Marshall  Islands. 


1661.2 

(a)  Environmental  Analysis  of  Army 
Actions  is  the  Army's  implemmling 
regulation  for  the  Nstional 
Environmental  Policy  Act  of  1969 
(NEPA).  This  regulation  sets  forth  the 
Army's  policies  snd  responsibilities  for 
the  early  integration  of  environmental 
considerations  into  Army  planning  and 
decision  maJcing  processes. 

(b)  This  regulation  establishes  criteria 
to  determine  which  Army  actions 
normally  require  prepaiation  of  an 
Environmental  Assessment  (EA)  or  an 
Environmental  Impact  Statement  (EIS), 
and  lists  Army  actions  that  are 
categorically  excluded  bom  the 
requirements  to  prepare  an  EA  or  EIS. 

(c)  This  regulation  supplements  the 
Code  of  Federal  Regulations  (40  CFR 
parts  1500-1508),  and  must  be  read  in 
conjunction  with  it 

1681.3    Oannttkma. 

(a)  Proponent.  The  proponent  is  the 
Army  ofnce,  DoD  or  non-DoD  Federal 
agency,  state  or  local  agency, 
organization,  or  individual  that 
proposes  an  action  requiting  Army 
approval. 

(b)  Decision  maker.  The  dedsian 
maker  is  the  Army  official  who  has  the 


inimaty  authority  to  approve  NEPA 
docunMDts,  make  decisions,  and 
commit  govanunent  resources  to  a 
course  of  action. 

(c)  Program.  Product,  and  Project 
Managers.  Managers  of  Acquisition 
Categories  (ACAT)  I.  n,  m,  ft  IV 
programs  as  defined  by  Departmant  of 
Dafatue  Instruction  (DoDI)  5000.2. 

(d)  Major  Decision  Point.  Review 
points  in  the  development  of  a  project/ 
program  at  which  decisions  are  made 
whether  to  proceed.  For  the  acquisition 
process,  thoe  would  be  the  major 
milestones  as  defined  in  DoD 
Instraction  5000.2. 


•  ■B1.4 

(a)  The  Secretary  of  the  Army  (SA) 
has  designated  the  Assistant  Secretary 
of  the  Anny  (Installations,  Logistics  and 
Environment)  (ASA(IIAE))  as  the 
Army's  responsible  official  for  NEPA 
mattere. 

(b)  The  Assistant  Secretary  of  the 
Army  (Research.  Development,  and 
Acquisition)  «viU: 

(1)  In  conjunction  with  the  Assistant 
Secretary  of  the  Army  (Installations, 
Logistics,  and  Environment),  manage 
the  envirofunental  compliance  of 
materiel  systems. 

(2)  Develop  and  implement  a  process 
to  prepare,  review,  approve,  ana  catalog 
HEPA  documents  for  the  acquisition 
and  development  of  Army  materiel 

(c)  The  Deputy  Chief  of  Staff  for 
Operations  and  Plans  (DCSOPS)  will 
assign  ptoponant  tesponsibillties  as 
leqiUred  when  multiple  MACQt4  or 
Headquarters  offices  are  involved  in  a 
proposal. 

(d)  The  Assistant  Chief  of  Staff  for 
Installation  Management  (ACSIM)  is 
responsible  for  coordinating  and 
monitoring  NEPA  activities  within  the 
Army.  The  Environmental  Programs 
Directorate  is  the  Army  SUff  (ARSTAF) 
point  of  contact  (POC)  for 
environmental  matters. 

(e)  The  Director  of  Enviromnental 
Programs  will — 

(1)  Assist  Army  agencies  in 
completing  environmental  analysis  and 
documentation. 

(2)  Review,  as  requested, 
environmental  documents  submitted  by 
Army,  other  DoD  components,  and  other 
Federal  agencies. 

(3)  Monitor  proposed  Army  policy 
and  program  documents  that  have 
envirotimental  implications  to 
determine  compliance  with  NEPA 
requirements  and  to  ensure  integntion 
of  environmental  considerations  into 
the  decision  mAJring  process. 

(4)  Maintain  liaison  with  the  Office  of 
the  Secretary  of  Defense,  Office  of 
Management  and  Budget,  Council  oo 
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Bnvirtmmental  Quality  (CEQ), 
Enviranmental  Protection  Agency 
(EPA),  and  other  Federal,  state,  and 
local  agencies  on  environmental 

Eolicies  that  may  afiect  the  Army.  This 
aison  assists  in  identifying  and 
evaluating  applicable  regulatory  policies 
for  nroixniBd  actions. 

(n  The  Assistant  Secretary  of  the 
Army  (Financial  Management)  will 
develop  requirements  for  environmental 
budget  exhibits  and  displays  of  data  in 
support  of  annual  authorization  and 
appropriation  requests. 

(g)  the  General  Counsel  (GC)  provides 
legal  advice  to  the  Secretary  of  the  Army 
on  all  environmental  matters,  to  include 
interpretation  and  compliance  with 
NEPA  and  implementing  regulations. 

(h)  The  Judge  Advocate  General 
(TJAG)  will  provide  legal  advice  and 
assistance  in  interpretation  of  NEPA  and 
Federal  implementing  regulations,  and 
other  appUcable  statutes. 

(i)  The  Surgeon  General  will  review, 
as  requested,  the  health  and  welfare 
aspect  ofproposals. 

I j)  The  Chief  of  Public  AfCairs  will: 

(1)  Provide  guidance  on  issuing 
public  announcements  such  as  Findings 
of  No  Significant  Impact  (FONSI), 
Notices  of  Intent  (NOI),  scoping 
procedures.  Notices  of  Availability 
(NOA),  and  other  public  involvement 
activities. 

(2)  Review  and  coordinate  planned' 
aimouncements  on  actions  of  national 
interest  with  appropriate  ARSTAF 
elements  and  the  Assistant  Secretary  of 
Defense  for  Public  Affairs  (OASD  (PA)). 

(3)  Assist  in  the  issuance  of 
appropriate  press  releases  to  coincide 
with  the  pubUcation  of  notices  in  the 
Federal  Rmister. 

(k)  The  Chief  of  Legislative  Liaison 
will  notify  members  of  Congress  of 
impending  proposed  actions  of  national 
concern  or  interest.  The  Chief  will — 

(1)  Provide  guidance  on  issuing 
congressional  notifications  on  actions  of 
national  concern  or  interest. 

(2)  Review  plaimed  congressional 
notifications  on  actions  of  national 
concern  or  interest 

(3)  Prior  to  and  in  concert  with  the 
issuance  of  press  releases  and 
publications  in  the  Federal  Ragiater, 
assist  in  the  issuance  of  congressional 
notifications  on  actions  of  national 
concern  or  interest 

(1)  Commanders  of  Major  Army 
Commands  (MACOM),  the  Chief, 
National  Guard  Bureau,  and  the  U.S. 
Army  Reserve  Commander  will — 

(1)  Monitor  proposed  actions  and 
programs  within  their  commands  to 
ensure  compliance  with  this  regulation. 

(2)  Task  the  appropriate  proponent 
with  funding  and  preparation  of  NEPA 


documents  and  developmaot  of  public 
involvement  activities. 

(3)  Ensure  that  the  proponent  initiates 
the  preparation  of  necessary 
environmental  documentation  and 
assesses  the  environmental 
consequences  of  proposed  programs  and 
projects  early  in  Ute  planning  process. 

(4)  Assist  in  the  review  of 
environmental  documents  prepared  by 
DoD  and  other  Army  or  Federal . 
agencies,  as  requested. 

(5)  Establish  and  maintain  the 
capability  (persoimel  and  other 
resources)  to  comply  with  the 
requirements  of  this  regulation. 

(6)  Maintain  official  record  copies  of 
all  environmental  documents  for  which 
they  are  the  staff  proponent 

(7)  Provide  coordination  with  HQDA 
for  proposed  actions  of  national  interest. 

(8)  Approve  environmental  impact 
statements  and  associated  documents 
(NOI,  NOA,  ROD)  for  actions  under 
their  purview. 

(9)  Office  of  the  Chief  of  the  National 
Guard  Bureau  is  responsible  for 
approving  all  Federal  environmental 
documents  prepared  by  all  Army 
National  Guard  activities. 

(m)  Major  Subordinate  Commands, 
Installations  (Base  Operations 
(BASEOPSJ  Army  Reserve  Command 
(AROOMJ,  activity  (facility),  unit  (non- 
BASEOPS  Major  U.S.  Army  Reserve 
Command  (MUSARC)  commandera  and 
The  Adjutants  General  (TAG)  will: 

(1)  Monitor  proposed  actions  and 
programs  within  their  commands  to 
ensure  compliance  with  this  regtdation. 

(2)  Task  the  appropriate  proponent 
with  funding  and  preparation  of  NEPA 
documents  and  development  of  public 
involvement  activities. 

(3)  Ensiue  that  the  proponent  initiates 
the  preparation  of  necessary 
environmental  documentation  and 
assesses  the  environmental 
consequences  of  proposed  programs  and 
projects  early  in  the  planning  process. 

(4)  Assist  m  the  review  of 
environmental  documents  prepared  by 
DoD  and  other  Army  or  Federal 
agencies,  as  requested. 

(5)  Establish  and  maintain  the 
capability  (personnel  and  other 
resources)  to  comply  with  the 
requirements  of  this  regulation. 

(6)  Maintain  official  record  copies  of 
all  environmental  documents  for  which 
they  are  the  staff  proponent. 

(7)  Provide  coordination  for  proposed 
actions  of  national  interest. 

(B)  Approve  environmental 
documents  for  actions  under  their 
purview  (does  not  include  TAG). 

(n)  The  Army  Acquisition  Executive 
(AAE)  wiU: 

(1)  Administer  acquisition  programs 
to  ensure  compliance  with  all 


appUcable  anviroiunental  laars. 
executive  orders,  and  regulatioiu. 

(2)  Ensure  that  life  cycle 
environmental  costs  are  an  integral  part 
of  system  life  cycle  cost  eatlmalas 

(0)  Program  Executive  Officers  (PEO) 
and  direct-reporting  PMs  will: 

(1)  Superviae  assigned  programs, 
projects,  and  products  to  ensure  that 
they  comply  with  all  applicable 
environmenlal  laws,  executive  ordere, 
and  rwulations. 

(2)  uisun  that  environmental 
considerations  are  integrated  into 
assigned  systems  planning  process  and 
systems  engineering  process. 

(3)  Approve  environmental  impact 
statements  and  associated  documents 
(NOI,  NOA,  ROD)  for  actions  under 
their  purview. 

(p)  Program,  Project. and  Product 
Managere  will; 

(1)  Manage  compliance  with  all 
applicable  enviroiunental  laws, 
executive  ordera,  and  regulations  far 
assigned  programs,  projects,  and 
products. 

(2)  Integrate  environmental 
considerations  into  the  system* 
planning  process  and  syaiame 
engineering  process. 

(3)  Apply  policies  and  prooeduras  set 
forth  in  this  regulation  to  programs  and 
actions  within  their  organizations  and 
staff  responsibility. 

(4)  Initiate  the  preparation  of 
environmental  documentation  and 
assess  the  environmental  consequences 
of  proposed  programs  and  pnnects, 

(5)  ibstablish  and  Tnainiain  the 
capability  (persotmel  and  other 
resources)  to  comply  with  the 
requirements  of  this  regulation. 

(6)  Prepare  and  maintain  the  official 
record  copy  of  all  environmental 
documents  for  which  they  are  the 
proponent. 

(q)  Proponents  at  all  levels  will: 

(1)  Ensure  that  NEPA  documents  are 
prepared  and  staffed  to  the  satisfaction 
of  the  decision  maker. 

(2)  Ensure  accuracy  and  adequacy  of 
environmental  impact  analyses  and 
documents  regartUess  of  the  author. 

(3)  Adequately  fimd  and  implement 
the  decision. 

§661,5   PoHdaa 

(a)  DA  policy  is  to  balance  military 
mission  activities,  including  materials 
and  industrial  processes,  with  the 
capabilities  of  the  installations  and 
surrounding  communities.  Decision 
makers  will  be  cognizant  of  the  impact 
of  their  decisions  upon  the 
environment,  and  will  reduce  imdue 
and  unnecessary  adverse  impacts  to  the 
extent  feasi'jie. 

(bl  When  appropriate,  environmental 
documentation  to  consider  operations 
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ncDiity  prindpln  and  proceduraf 
daKribad  in  AR  530-1  will  be  rarlewad 
and  documented  on  the  cover  ifaaet  or 
signature  paoe. 

(c)  Envinnunental  analyses  and 
aaudated  inveatigations  are  advanced 
pioiact  planning,  and  will  be  funded 
bom  other  than  military  constructioo 
(MILOON)  funds.  Operations  and 
Maintenanoa/OperaUon  and 
Maintenance.  ARNG  (OMA/OMAR). 
Research,  Development,  Test,  and 
EvahiaUoo  QUTTE)  or  other  operating 
funds  are  tba  proper  sources  of  fundi  for 
analysis  and  documentation.  Alternative 
fun<fe  will  be  identified  for 
environmental  documentation, 
monitoiing,  and  other  required  studies 
as  part  of  ue  MILCON  approval  process. 

(d)  Coats  of  design  and  construction 
mitigatiao  meesures  required  as  a  direct 
rasutt'of  MILXX3N  projecto  will  be  paid 
from  MILCQN  funds  if  included  in  the 
coat  eatimate  and  descriptian  of  work  on 
DDPotmimi. 

(e)  Ongoing  Army  activities  require  an 
environmental  mialysis  when  significant 
new  circumstances  warrant 
consideration  of  changing  the  activity. 
For  example,  the  listi^  of  a  new  species 
as  endangered  may  indicate,  per 
coosuItBtian  under  the  Endangered 
Species  Act,  the  modification  of  a 
training  raglms  or  major  modification  of 
an  existing  weapons  system. 

(fl  Environmental  analyses  will  reflect 
due  consideration  of  non-statutory 
environmental  Issues  implementwl  by 
Federal  and  DoD  plans  and  standards. 
Potential  issues  vrill  be  discussed  and 
oitically  evaluated  during  scoping  and 
other  public  involvement  processes. 
Some  examplea  are  the  issues 
articulated  in  Executive  Order  12898, 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations;  and  Executive  Order 
12856,  Federal  Compliance  with  Right- 
to-Know  Laws  and  Pollution  Prevention 
Rsquiremenls. 

(g)  Consideration  of  the  enviromnent 
for  decisions  involving  activities  outside 
the  United  Slates  (see  Applicability) 
will  be  accomplished  pursuant  to 
Executive  Order  No.  12114.  host 
country  final  governing  standards,  and 
DoD  Directives  and  Infractions. 

Sutipart  B—TtM  National 
EnvtroiNiMntii  Policy  Act  of  1969 
(NEPA)  «Kt  DooMon  Procaaaaa 


fasi.c 

(a)  NEPA  establishes  broad  Federal 
poUdes  and  goals  for  the  protection  of 
the  enviromnent  Section  102(2) 
contains  procedural  tequiiemenls 


^inctad  toward  the  attainment  of  such 
goals. 

(b)  The  NQ>A  process  is  the 
systematic  examination  of  probable 
environmental  consequences  of 
implemmting  a  propoaed  action  and 
reasonable  attatnatives.  To  be  eibctive. 
intagratiaa  of  the  NEPA  process  with 
other  Army  pn>)ect  planning  will  occur 
at  die  earliest  possible  time  to  ensure 
that: 

(1)  Planning  and  dedsion  making 
reflect  environmental  values. 

(2)  Policies  listed  in  paragraph  1-5  are 
implemented. 

(3)  Delays  and  potential  conflicts  in 
the  pnoass  are  minimized. 

(4)  Evaluation  of  environmental 
effects,  values  and  issues  is  in  suffident 
detail  for  consideration  concurrently 
with  economic,  technical,  and  mission- 
related  analyses.  When  QSs  are 
undertaken,  the  economic  and  social 
impacts  will  be  induded  in  the  analysis 
of  total  environmental  imprtt 
However,  economic  and  aodal  impacts 
alone  (i.e.,  without  accompanying 
natural  or  physical  impacts)  do  not 
necessitate  this  preparation  of  an 
environmental  document  for  an  Army 
actioa 

I8B1.7   AcdenaraquMngaMtaalton. 

The  general  types  of  proposed  actions 
to  evaluate  fpr  environmental  impact 
indude: 

(a)  Management  and  operational 
concepts  and  programs,  including  such 
areas  as  logistics,  research, 
development,  test  and  evaluation, 
procurement,  and  real  property  and 
radlity  management. 

(b)  Projects,  including  bdlities 
construction,  research  and  development 
for  weapons,  vehicles,  and  other 
equipment  or  activities. 

(c)  Operations,  induding  individual 
and  unit  training,  flight  operations, 
ovetaii  operation  of  installation,  or 
fadlity  test  and  evaluation  programs. 

(d)  Licenses  for  operations  or  special 
material  use.  Including  Nuclear 
Regulatory  Commission  (NRC)  license, 
an  Army  radiation  authorization,  or 
Federal  Aviation  Administration  (FAA) 
Air  Space  reouesL 

(e)  Material  development,  acquisition, 
and/or  transition. 

(0  Research  and  development, 
induding  such  areas  as  genetic 
engineering,  laser  testing,  and 
electromagnetic  pulse  generation. 

(gj  Actions  supported  through  Federal 
contracts,  grants,  subsidies,  loans,  or 
other  forms  of  fiintling  such  as 
Government  Owned-Contractor 
Operated  (COCO)  industrial  plants  and 
construction  of  family  housing  via  third 
party  contracting  (Section  801/802 


Housing,  MUitaiy  Approprfatians  Act  of 
19B4). 

(h)  Leases,  easements,  permit*, 
licenses,  certificates,  or  other 
entitlement  for  use. 

(i)  Enviroiunental  Ramadiatioii/ 
RiMtoration  projects  imt  addressed  in 
paragraph  2-3(b)  below. 


(a)  Exemption  by  Law.  The  law  must 
apply  to  DoD  and/or  Army  and  must 
prohibit,  exempt,  or  make  impossible 
hdl  compliance  with  the  procedures  of 
NEPA  (40  CFR  1500.6). 

(b)  Environmental  Remediation/ 
Rntoration  projects  implemented  in 
accordance  with  the  Coimprehenaive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  shall  not  be  assessed  under 
NBPA.  ^ 

(c)  Emergendes. 

(1)  In  the  event  of  an  emeigency,  the 
Army  may  be  required  to  take 
immediate  actions  that  have 
environmental  impacts.  These 
immediate  actions  are  necessary  to 
promote  national  defense  or  security,  or 
to  proted  life  or  property.  In  such  cases, 
the  HQDA  proponent  will  notify  the 
Environmenlal  Programs  Directorate, 
which  in  turn  will  notify  the  Assistant 
Secretary  of  the  Army  for  Installatioas. 
Logistics  and  Environment  (ASA 
(iXftE)).  who  will  coordinate  with  the 
Deputy  Under  Secretary  of  Defense 
(Environmental  Security)  (DUSD(ES)) 
and  CEQ  regarding  actions  necessary  to 
control  the  immediate  eflscts  of  the 
emeigency.  In  no  event  will  the  Army 
delay  an  emergency  action  necessary  for 
national  defense,  security,  or 
pieservaUon  of  human  life  or  property 
to  comply  with  this  regulation  or  the 
CEQ  Regulations.  Call-ups  of  tile  ARNG 
during  state  emergendes  are  state 
actions  excluded  from  the  requirements 
of  this  regulation. 

(2)  These  notifications  and 
consultations  apply  only  to  actions 
necessary  to  control  immediate  efiects 
of  the  emergency;  other  actions  remain 
subjed  to  NEPA  review  (40  CFR 
1506.11). 

|«51J   Msgralton  eiWt  Aimy  Planning. 

(a)  Enviroiunental  considerations  will 
be  integrated  into  the  Army's  decision 
making  processes  to  ensure  that: 

(1)  Tne  planning  process  identifies 
major  dedsion  points  for  prindpal 
programs  and  proposals  that  are  likely 
to  have  an  eflect  on  the  environment. 

(2)  DedsioD  makers  are  informed  of 
and  consider  the  environmental 
consequences  at  the  same  time  as  other 
faftdors  such  as  miaaioa  requirements 
and  cost. 


Fadaral  Kagiatm  /  Vol.  61.  No.  141  /  Monday.  July  22.  1996  /  Propoeed  Rules 


(3)  Environmental  documents 
accompany  the  proposal  through  the 
existing  Anny  review  and  dedsion 
making  processes.  The  Army  will 
integrate  NEPA  requirements  with  other 
planning  and  enviroimiental  review 
procedures. 

(4)  The  alternatives  considered  in  the 
decision  are  within  the  range  of 
alternatives  analyxed  in  relevant 
enviroimiental  documents. 

(b)  Proponents  are  responsible  for 
providing  hmds  for  NEPA 
docuiDsntaGon,  and  for  implementation 
of  decisions  induding  mitigations  ■ 
(regartlless  of  the  lev^  of  NEPA 
analysis). 

(c)  The  Army  aojuisition  commimity 
will  integrate  environmental  analyses 
into  its  decision  making  process  and 
will  further  ensure  that  appropriate 
environmental  life  cycle  costs  become 
an  integral  part  of  total  program  cost 
estimates  and  budgets.  PEOs,  and 
Program,  Produd,  and  Projed  Managers 
will  integrate  the  NEPA  process  along 
with  other  program  planning  at  the 
earliest  possible  time  to  ensure  that 
acquisition  planning  and  dedsions 
refled  environmental  values  and 
considerations.  During  the  planning 
process,  materiel  acquisition  proponents 
will,  as  early  as  possible,  determine  the 

_  type  of  environmental  analyses  that  will 
be  required  throughout  the  life  cyde  of 
their  assigned  program  and  identify 
appropriate  funding. 

1(61.10    Osaslflsdaetlone. 

(a)  For  propoaed  adions  and 
environmenlal  documents  involving 
classified  information,  AR  380-5  will  be 
followed. 

(b)  Classification  does  not  relieve  b 
proponent  of  the  requirement  to  assess 
and  document  the  environmental  effects 
of  a  proposed  action. 

(c)  For  cases  where  classified 
information  can  be  reasonably  separated 
from  other  information,  and  a 
meaningfiil  environmenlal  analysis 
produced,  unclassified  documents  will 
be  prepared  and  processed  in 
aca>rdanoe  with  this  regulation. 
Classified  portions  will  be  kept  separate 
and  provitfed  to  reviewers  and  dedsion 
makers  in  accordance  with  AR  380-5. 

(d)  For  cases  where  classified 
informatian  is  such  an  integral  part  of 
the  analjmia  of  a  proposal  that  a 
meaningful  unclassified  environmental 
document  cannot  be  produced,  the 
proponent,  in  consultatioa  with  the 
appropriate  security  and  environmental 
offices,  will  form  a  team  to  review 
classified  environmental  documents. 


Subpart  C-Aimy  N9A  and  NEPA- 
Raialad  Documanta 

f  661.11    EnvlroiiinenttI  l»aa«e«mam  (BA). 

The  EA  provides  the  proponent,  the 
public,  and  the  decision  maker  with 
sufficient  evidence  and  analysis  for 
determining  whether  environmental 
impacts  are  significant.  The  EA  ensures 
compliance  %vith  NEPA  when  an 
environmental  impact  statement  (BIS)  is 
not  required  and  a  categorical  exclusion 
(CX)  is  inappropriate,  and  fadlitates 
preparation  of  an  EIS  if  required. 

1661.12    Finding  of  No  SIgnilleaMlniiwel 
(FONSI). 

The  FONSI  is  a  dedsion  doctmient 
that  briefly  stales  why  an  aditm  will  not 
significantly  affed  the  environment,  and 
tlut  an  EIS  will  not  be  prepare(d).  Tlie 
FONSI  includes  b  summary  of  the  EA 
and  notes  any  related  environmental 
documents.  If  the  EA  is  attached,  the 
FONSI  aeed  not  repeal  any  of  the  EA 
discussion,  but  may  incorporate  it  by 
reference. 

'{661.13    Nolloeofln«anl(NOI). 

The  NOI  is  a  notice  published  by  the 
Army  in  the  Federal  Regislar  to  inform 
the  public  that  on  EIS  will  be 
prepare(d).  An  NOI  may  also  be 
prepared  for  environmental  assessments 
involving  actions  of  national  interest. 

1661.14    Envlronmantal  Impact  Statsmsnt 
(EIS). 

The  EIS  is  a  public  document 
designed  to  ensure  that  NEPA  pofides 
and  goals  are  incorporated  early  into  the 
programs  and  actions  of  Federal 
agencies.  An  EIS  is  intended  to  provide 
a  full,  open,  and  balanced  discussion  of 
significant  environmental  impacts. 
/Uong  virith  other  projed 
documentation,  the  EIS  provides  a  basis 
for  informed  dedsion  making. 

1661.18    Raconi  of  OaeWon  (ROD). 

The  ROD  is  a  concise  public  record  of 
the  decision  and  rationale  following 
completion  of  an  EIS, 

(661.16    NoloaolAMMMMyfNOA). 

The  NOA  is  a  notice  published  by  the 
Army  in  the  Federal  Register  to  inform 
the  public  that  an  environmental 
document  is  available  for  review.  An 
NOA  may  be  published  for  draft  and 
final  EISs  (including  supplements),  and 
will  be  published  for  RODs  with 
national  interest.  An  NOA  will  also  be 
pubhshed  for  environmental 
assessments  of  national  interest  This 
agency  NOA  should  not  be  confused 
with  EPA's  notice  of  availability  of 
weekly  receipts  of  EISs  (NWR). 


1661.17    No«eaolA«*aMIIValWaaH« 
MaeslptB  el  BSa  vnm). 

This  notice  is  publishsd  by  the  EPA 
and  officially  begins  the  public  review 
periods.  The  NWR  is  published  each 
FViday,  and  lists  the  EISs  that  were  filed 
the  pnvious  week. 

(661.18    RaooftI  ot  EflvlfonnNnlBl 
ConaMsraUon  (REC). 

A  REC  briefly  describes  the  propoaed 
action,  identifies  the  proponent  and 
approving  officials(s).  and  records  the 
analysis  for  the  use  of  categorical 
exclusions  (CX)  that  require  such 
documentation.  There  is  no  required 
format  of  a  REC  as  long  as  the 
information  above  is  induded 

Subpart  O—Calagorlcal  Exehialans 
(CXa) 

1 661 ,16    Oanwal. 

(a)  Categorical  exdusions  are 
categories  of  actions  with  no  significant 
individual  or  ciunulative  efied  on  the 
human  environment  and  for  which 
neither  an  EA  nor  EIS  is  require(d).  The 
use  of  a  CX  is  intended  to  reduce 
paperwork  and  eliminate  delays  in  the 
initiation  and  completion  of  proposed 
actions. 

(b)  Army  installations  and  materiel 
developers  are  required  to  prepare  many 
types  of  management  plans  that  should 
be  enviroiunentally  assessed  (e.g., 
capital  investment  strategy,  historic 
preservation,  natural  resources  etc).  In 
cases  where  adivities  are  adequately 
assessed  as  part  of  these  normal 
planning  processes,  CXs  should  be 
needed  only  infiequentiy  to  cover 
unantidpated  proposals. 

1661,20    Oatennlnlng  whan  w  use  a  ex. 
(a)  To  use  a  CX,  the  proponent  must: 

(1)  Identify  a  CX  (or  multiple  CXs) 
that  encompasses  the  proposed  action. 

(2)  Ensure  that  the  action  has  not  been 
segmented  to  meet  the  definition  of  a 
CX  This  meens  that  the  whole  proposal 
must  be  considered  (e.g.,  the  operations 
of  a  construction  projed  must  be  taken 
into  accotmt). 

(3)  Apply  the  following  screening 
criteria  to  determine  if  the  action 
involves  extraordinary  cir<:umstancss 
which  would  preclude  the  use  of  a  CX: 

(i)  Potential  to  adversely  effed  public 
health,  safetv  or  the  environment. 

(ii)  Possible  significant  cumulative 
effects,  dired  or  indired. 

(iii)  Impose  uncertain  or  unique  risks. 

(iv)  Ckeater  scope  or  size  than  is 
normal  for  this  category  of  action. 

(v)  Reportable  releases  of  hazardous 
or  toxic  substances  as  spedfied  by 
Section  102  of  the  Comprehensive 
Environmental  Response  Cmnpensation 
and  LiabiUty  Ad  (CERCLA). 
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(vi)  Dt«chaigM  of  petroleum,  oils,  and 
hifaricuits  (FOLs)  or  ndioactiTe 


(vii)  Generation  of  noise  which  causa* 
the  existing  C-weighted  day-ni^t  level* 
(ODNL)  62  dB  or  A-weightsd  day-nigfat 
laveb  (AONL)  65  dB  noise  contours  to 
expand  within  or  into  noise  sensitive 
lend  use  areas.  Generation  of  noise 
which  increases  the  CD^4L  or  AONL  in 
noise  sensitive  land  uses  by  mora  than 
1.5  dB. 

(viii)  When  air  emission*  exceed  ds 
minimis  levels  and  a  formal  Qean  Air 
Act  conformity  detenninstion  is 
required. 

(ix)  Potential  to  violate  any  Federal, 
itate,  or  local  environmental  law. 
regulation,  or  ordinance. 

(x)  More  than  minor,  or  unresolved 
adverse  etbct  on  anviroimientally 
sensitive  resources. 

(b)  Environmmtally  sensitive 
resources  include: 

(1)  Federally  listed  candidate, 
threatened,  or  endangered  species  or 
thsir  habitaU: 

(2)  Propraties  listed  on  or  eligible  Cor 
the  National  Register  of  Historic  Places: 

(3)  Arees  having  special  designation 
or  recognition  such  ss  prime  or  unique 
sgiicultural  lands  off  Army  property: 
coastal  zones:  designated  wilderness  or 
wilderness  study  areas;  wild  and  scenic 
rivers:  national  landmarks:  100-year 
floodplains:  wetlands:  sole  source 
aquitars  which  are  potential  sources  of 
drinking  water;  refuges:  parks;  or  other 
aceas  of  high  enviroimiental  sensitivity: 

(4)  Sacred  sites  (lAW  American 
Indian  Religious  Freedom  Act). 

(c)  The  use  of  s  CX  does  not  relieve 
the  proponent  from  compliance  with 
other  statutes,  such  as  consultations 
under  the  Endangered  Species  Act  or 
the  National  Historic  Preservation  Act. 
Such  consultations  may  be  required  to 
determine  the  applicability  of  screening 
criteria. 

fasi,21    Ua>  c«  Calaaoilcal  Eadualona 
(CXst. 

(a)  For  convenience  only,  the  CXs  are 
listed  imder  common  types  of  activities 
(e.g..  administration/operation, 
construction/demolition,  and  repair  and 
maintenance).  Certain  CXs  require  a 
R£C.  which  will  be  completed  and 
signed  by  the  proponent.  Concurrence 
on  the  use  of  a  CX  by  the  installation 
environmental  coordinator  (EC)  or  other 
appropriate  EC  (e.g..  MSC  or  MACOM) 
is  required.  The  list  of  CXs  is  subject  to 
continual  review  and  modification. 
Requests  for  additions  or  changes  to  the 
CXs  should  be  sent  to  the 
Environmental  Programs  Directorate. 
Subordinate  Army  headqtuuters  may 
not  modify  the  CX  list  through 


supplamants  to  this  regulation.  The 
proposed  modificstiaos  to  the  list  of 
CXs  will  be  published  in  the  Fsdaial 
"•HfT*"*  by  HQDA  to  provide  an 
opportunity  for  public  comment. 

(b)  Admhiististioa/OparatiaD 
Activities: 

(1)  Routine  law  and  order  activities 
performed  by  military/military  police 
and  physical  plant  protecticm  and 
security  parMnnel. 

(2)  Preparing^  revising,  or  adopting' 
regulations,  instructioas,  directives,  and 
plans  that  implement,  without 
substantial  change,  regulations, 
instructions,  directives. 

(3)  Routine  operatioD  of  existing 
facilities  snd  laooratories. 

(4)  Normal  fiscal,  administrative, 
recreation  and  welfare  activities. 

(5)  Reductions  in  force  and  unit 
redesignations. 

(6)  Routine  activities  Of  personnel  and 
equipment  in  facilities  which  are 
compatible  with  the  existing  uses. 

(7)  Deployment  of  military  units  on  a 
temporary  duty  (TDY)  or  training  basis 
where  existing  facilities  are  used  for 
their  intended  purposes. 

(B)  Administrative  personnel-related 
studies. 

(9)  Non-construction  activities  in 
support  of  other  agencies/organizations 
involving  community  participation 
projects  and  law  enforcement  activities. 

(10)  Routine  military  ceremonies, 
funerals,  and  concerts.  Special  events 
such  as  Stats-funeials,  to  include 
flyovers. 

(11)  Routine  administrative 
reorganizations  and  consolidations. 

(12)  Actions  which  fall  under  another 
Federal  agency's  list  of  categorical 
exclusioiu  when  the  other  Federal 
agency  is  the  lead  agency  and  the  Army 
is  the  cooperating  agency  (REC 
required). 

(c)  Construction  and  Demolition: 

(1)  Construction  of  an  addition  to  an 
existing  structure  or  hdlity.  and  new 
construction  which  does  not  involve 
more  than  5.0  cumulative  acres  of  new 
surface  disturbance.  New  construction 
does  not  include  facilities  for  the 
transportation,  distribution,  use,  storage, 
treatment,  and  disposal  of  solid  waste, 
medical  waste,  and  hazardous  waste 
(REC  required). 

(2)  Demolition  and  disposal  of 
buildings,  structures,  or  other 
improvements,  or  removal  of  part 
thereof  for  demolition  and  disposal  in 
accortlance  with  applicable  regulations, 
including  those  regulations  applying  to 
removal  of  asbestos,  polychlorinated 
biphenyls  (PCBs),  lead  base  paint,  and 
other  hazardous  materials  (REC 
required). 


(3)  Road  and  trail  oonstniction  that 
involves  no  more  than  5.0  acres  of  new 
surface  disturbance. 

(d)  Cultural  and  Natural  Reaouice 
Manaaament  Activities: 

(1)  Routine  maintenance  of  timber 
stands,  including  tree  removal  and 
pruning. 

(2)  Timber  harvest  activities  which 
remove  250,000  board  bet  or  less  of 
merchantable  wood  products  or  salvage 
as  a  negotiated  timber  sale  [REC 
laquiied). 

(3)  Land  regeneration  activities  of 
native  trees  and  vegetation,  including 
site  preparaticn  (REC  required). 

(4)  Routiiie  maiiitananoe  of  streams 
(in  accordance  with  U.S.  Army  Corps  of 
Engineers'  permit  authority  under 
Section  404  of  the  Qean  Water  Act  and 
applicable  state  and  local  permits),  snd 
erosion  control  and  storm  water  control 
structures  in  accordance  with 
manaAsment  plans. 

(5)  Policy  and  control  measure*  far 
pest  control/removal  in  accordance  with 
pest  management  plans  (REC  required). 

(6)  Hunting  and  fishing  policies  or 
ragulatioos  that  are  consistent  writh 
State  and  local  regulations. 

(7)  Studies,  data  collection,  and 
information  gathering  which  does  not 
involve  major  surface  distuifaance. 
Examples  include  topographic  surveys, 
bird  counts,  wetland  mapping,  and 
other  resources  inventories. 

(8)  Routine  maintetunce  of  fish  and 
wildlifa  habitat. 

(S)  Routine  monitoring  of  fish  and 
wildlife  populations.  Ensmples  include 
radio  collaring,  gill  netting  and  counts. 

(10)  Raintroduction  of  endemic  or 
lutive  spedes  (other  than  eiidangered  or 
threatened  species)  into  historic  habitat 
(REC  Required). 

(11)  Maintenance  of  existing 
archaeological  and  historical  avoidance, 
markers,  fencing,  and  signs. 

(12)  Archaeological  surveys, 
inventories,  and  minor  field 
excavations. 

(e)  Procurement  and  Contract 
Activities: 

(1)  Routine  procurement  of  goods  and 
services,  including  routine  utility 
services  and  contracts  for  services  and 
goods. 

(2)  Acquisition,  installation,  and 
operation  of  utility  and  communication 
systems,  data  processing  cable  and 
similar  electronic  equipment  which  use 
existing  right-of-way,  easement, 
distribution  systems,  and/or  facilities 
(REC  required). 

(3)  Conversion  of  oonunerdal 
activities  under  the  provisions  of  Army 
Regulation  S-20. 

(4)  Modification,  product 
improvement,  or  configuration. 
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engineering  design  diange  to  materiel, 
structure  or  item  that  does  not  change 
the  original  impact  of  the  materiel, 
structure  or  item  on  the  environment 
(REC  required). 

(5)  Procurement,  testing,  use,  and/or 
conversioD  of  a  commeTcial  product 
(e.g.,  forklift,  generator,  chain  saw,  etc) 
which  doe*  not  meet  the  definitiao  of  a 
vraepoo  system  (Part  IS,  OoDI  5000.2), 
and  doe*  not  retuh  in  any  unusual 
disposal  praUam. 

(I)  Real  Estate  AcUvitiec 

(1)  Oants,  aoquisitioiis,  and  renewal 
of  easamants  far  the  use  of  existing 
rights-of-way  for  use  by  vahides; 
electrical,  tsMphone,  md  other 
transmiaaion  and  oomnnmication  linaa; 
transmitter  and  relqf  facilities;  water, 
wastewater,  stormwatar,  inigatiaa 
pipeline*,  pumping  statiooi,  and 
facilities;  and  for  similar  public  utility 
and  tianspoitatiaa  uses  (REC  required). 

(2)  Oants,  acquisitioiks,  and  renewal 
or  termination  of  leases,  licenses, 
agreements,  and  permits  for  use  of  real 
pitmeity  for  its  Intended  uses.  Examples 
include,  but  are  not  limited  to  the 
following:  existing  Army  controlled 
property  and  Army  leasee  of  civilian 
property  lor  its  intended  uses  to  include 
lease*  Ol  claaaroom,  offioa,  or  warehouse 
speoe  laaeed  by  a  unit  for  that  purpoae 
(REC  required). 

(3)  Dispoaal  of  excaas  easement  areas 
to  the  underlying  fae  owner  (REC 
raquiied). 

(4)  Transfer  of  real  property  to  or  frtm 
another  military  department,  or  other 
Federal  agency  if  there  is  no  intended  or 
anticipated  significant  land  use  change 
(REC  laquired). 

(5)  "mnsfar  of  installation  utilitie*  to 
a  cosnmercial  ot  governmental  utility. 

(6)  AoquiaitiaD  and  diipoaal  of  land 
not  to  exceed  40  acne;  include* 
fadUtiaa  on  site  (REC  raquiied). 

(7)  Timber  harrest  activitiea  which 
remove  250,000  boerd  bet  or  less  of 
mercfaantahie  tvood  products  or  salvage 
as  part  of  an  otherwise  cstegorically 
excluded  real  estate  transaction  or  other 
ectivito  (REC  required). 

(g)  Repair  and  Maintenance  Activities: 
(1)  RonitinB  rspeir  and  maintenance  of 
buildings,  airfields,  grounds, 
equipment,  and  other  facilities. 
Examples  include,  but  are  not  limited 
to:  Removal  and  disposal  of  aAestos- 
oontaining  material  (e.g..  roof  material 
and  floor  tile)  or  lead  based  paint  and 
repair  of  roob.  doors,  windows,  or 
fixtures. 

(Z)  Routine  repairs  and  maintenance 
of  roads,  trails,  and  firebreaks.  Examples 
include,  but  are  not  limited  to:  grading 
and  clearing  the  roadside  of  brush  with 
or  without  the  use  of  herbicides; 
resurfacing  a  road  to  its  original 


condiUons;  pruning  vagslatiao  and 
cleaning  culverts;  and  minor  loil 
ttahiliietioo  activitiaa. 

(b)  Hazardous  Mslsiisls/Hsxsidous 
Waata  Management  and  Operatians: 

(1)  Use  of  gauging  devices,  analytical 
instruments,  and  other  devices 
containing  sealed  radiological  aouroe*; 
industrial  radiography;  use  of 
ndioecdve  mataiial  in  medical  and 
veterinary  practice*:  po**aMion  of 
radioacUve  material  incident  to 
performing  services  such  as  installation, 
maintenance,  leek  tests  and  calilnation; 
use  of  uranium  as  ahieldbig  material  in 
containan  or  devioyand  use  of 
ladioective  tracer*  (REC  required). 

(2)  Emeigenn  responaaa  In 
aocordanoB  wim  emeigaucy  response 
plan*  (e.g..  Spill  Prevention  Control  and 
Countennaasum  Plan  (SPOC)/ 
Iiutallatton  Spill  Contingency  Plan,  and 
Chemical  Accident  and  Incident 
Response  Plan)  as  required  by  the 
regulatory  agency  responsible  for  release 
or  discharge  of  oil  or  hazardous 
materials/substances;  or  emergency 
actions  taken  by  Explosive  Ordnance 
Demolition  (EOD)  detachment  or 
Technical  Escort  Unit 

(31  Sampling,  surveying,  well  drilling 
and  Installation,  analyttcal  testing,  site 
preparation,  and  intrusive  testing  to 
determine  if  hazardous  wastes, 
contaminants,  or  pollutants  are  present. 

(4)  Routine  management  to  it>ciude 
transportation,  distribution,  use,  storage, 
treatment,  and  disposal  of  solid  waste, 
medical  waste,  hazardous  waste  and/or 
material  that  complies  with  EPA,  Aimy, 
or  other  regulatory  agency  requirements. 
This  CX  is  not  applicable  to  new 
construction  of  such  facilities. 

(5)  Routine  managemmt  of  solid 
waste,  hazardous  waste,  and/or  material 
recycled,  reclaimed,  reused,  or 
recovered  in  accordance  with  EPA  or 
other  applicable  regulatory  agency 
requiremffiits.  This  CX  is  not  sppUcable 
to  major  new  constniction. 

(6)  Routine  research,  tasting  and 
opentioa*  condixied  at  estaUisfaed 
luxHatories,  to  include  contractor 
operated  laboratoties.  This  does  not 
include  laboratories  constructed  for 
Biosaiety  Level  3  or  Biosafaty  Level  4. 

(7)  Conduct  and  maintenance 
requirements  for  silver  recovery, 
alternative  sterilization  systems,  and 
alternatives  lor  regulated  medical  waste 
treatment  methodology  (REC  required). 

(8)  Disposal  of  waste  and  bdQties 
which  require  a  stats  or  Federal  permit 
and  specific  disposal  methods  are 
dictated  by  the  regulating  agency  (e.g., 
asbestos,  PCBs,  and  undnground 
storam  tanks). 

(9)  Reutilization,  marketing, 
distribution,  donation,  and  resale  of 


items,  aquipmant,  or  materiel:  nonnai 
tiansfar  of  items  to  the  Defense  Logistics 
Agaicy.  Items,  equipment,  or  materiel 
that  have  been  oontaminatad  with 
hazardous  mataiials  erill  be  adequately 
deansd  and  will  can&am  to  the 
appUcebla  ragulatny  agency** 
requirenMnts. 

(i)  Training  and  Testing 

(1)  On-past  simulated  war  gsmee  and 
other  tactical  and  logiMioil  exercises 
involving  unit*  of  battalion  *ize  or 


(2)  Training  entirely  of  an 
administrative  or  clasBoom  nature. 

(3)  bitaimittent  on-  aiui  off-post 
training  activitie*  that  involve  no  live 
fin  or  vehicle*  off  aslabliabed  raeda  or 
trail*.  U*e*  include,  but  are  lujt  limited 
to:  Land  navigation,  physical  training, 
FAA  approved  aerial  ovaiflighta,  and 
small  unit  level  training.  (REC  required 
for  off-post  activitie*). 

(4)  Testing  of  matatial,  including  off- 
the-ihelf  materiel,  on  DA  controlled  real 
estate  where  the  tests  are  condur^ted  in 
conjunction  with  the  normal  axetaitian 
of  the  test  and  evaluation  mission  (REC 
required). 

(I)  Ainrafl  and  Airfield  Activities 

(1)  In&equent,  temporary  (less  than  30 
days)  increases  in  air  operations  up  to 
50  percent  of  the  typical  installatioo 
aircraft  operation  rate. 

(2)  Flying  activities  in  compliance 
with  Federal  Aviation  Regulations,  that 
are  dispersed  over  a  wide  area  and  do 
not  fiequently  (more  than  once  per  day) 
pass  near  the  same  ground  points. 

(3)  Installation  of  remote  transmitter 
or  receiver  facilities  on  the  installatian, 
or  addition  of  communication  channels 
to  existing  fadlltk*. 

(4)  Installatioo  or  upgrade  of  alifleld 
equipment  (e.g.,  runway  visusl  range 
equipment,  visual  approach  slope 
indicator*). 

(5)  Participation  in  airahows. 

Sutipait  E^-EnvkonmantBl 
(EAs) 


ta6i.2i 

HaqMnganeA. 

An  EA  is  a  document  intended  to  help 
proponents  and  other  decision  makers 
determine  the  extent  of  environmental 
impacts  of  s  proposed  action, 
alternatives,  and  whether  those  impacts 
are  sigoificanL  An  EA  will  be  prepared 
if  a  proposed  sction: 

(a)  Is  not  an  emergency: 

(b)  Is  not  exempt  or  an  exception: 

(c)  Does  not  qualify  as  a  categorical 
excluaions  (CX);  and 

(d)  Does  not  qualify  for  envirotunental 
impact  statement  (OS)  criteria  or 
actions. 
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|«1J*    EAFOHMt 

EnviraDineiitd  AnenmenU  will 
indnde: 

(a)  Ravlew  and  approval  page. 

(b)  Puipoee  and  need  for  the  ectian. 

(c)  DeacriptioD  of  the  propoaed  action. 

(d)  The  ahnnatiTai  coniiderad. 
ioduding  appropiiata  coosidention  of 
the  no-acti<Hi  ahenutlve. 

(e)  Aihclad  environment. 

(f)  EnTiionmantal  consequences  of  the 
propoeed  action  and  the  altemativea. 
Diaciution  of  impacts  should  provide 
sufficient  analysis  to  reach  s  conclusion 
of  "signtflcance",  and  not  be  manly  s 
qiiantiflcatinn  of  bets. 

(g)  Conclusions  reganling  the 
significance  of  impacts,  axid  a 
lacommendation  whether  to  proceed 
with  an  SIS. 

(b)  Listing  of  agaodas  and  panoos 


(i)  RefsrsDcea. 
|asi.S4   nwOigetNoi 

(a)  An  EA  results  in  either  a  FONSI  ot 
a  Notice  of  Intent  (NCX)  to  prepare  an 
EIS.  Initiation  of  a  NOi  to  prepare  an  EIS 
should  occur  at  any  time  in  the  dadaion 
process  whan  it  is  detennined  diet 
significant  eOscts  may  occur  la  a  result 
of  the  proposed  action. 

(b)  The  FONSI  is  a  fonnal  documant 
that 

(1)  Briefly  sutes  the  dadafan  and  the 
reasons  why  the  decision  will  not  have 
a  significant  e&ct  on  the  human 
environment. 

(2)  Summarizee  mitigatian 
coramitraants  (cqsts  and  reeouroes 
required  to  complete  a  mitigation 
measure). 

(3)  Explidtly  stales  that  an  EIS  will 
notbeprepared. 

(c)  The  FONSI  will  eitbar  ctBtain  a 
summary  of  the  BA.  or  have  the  EA 
attached  and  incorpoiated  by  reference. 

(d)  The  FONSI  should  reference  other 

documents  used  to  moke  the  dedsitm  or 

finding  of  no  significant  impact 

comDi 
IJ61.M    Rsvtaar  and  Approval  otEAs  and      ^^] 


(a)  The  ptoponeot  is  responsible  for 
prapsring.  staffing,  processing  (e.g., 
disMbuting  far  comment)  and 
approving  the  EA  with  the  concunence 
of  the  dedsim  maker. 

(b)  The  proponent  is  responsible  for 
preparing  and  staffii^  the  FONSL  The 
dedsion  maker  or  designee  is 
respnniiibb  for  approving  and  signing 
theFONSL  - 

0fl61^6    AiMte  InvoAMMsnL 

(a)  Agendas,  applicants,  local 
governments,  organizations,  the  general 
pubUc  and  other  interested  and  aflected 


parties  will  be  involved  as  appropriate 
in  the  develofunant  of  a  proposal  and 
preparation  of  an  EA.  Wnao  considering 
the  tvpe  and  extent  of  pubUc  ootloe  and 
involvaaianl.  aaoM  of  toe  bctoK  to  be 
weisbedare: 

(1)  Magnitude  of  the  propoeed 
project/action. 

(2)  Extent  of  antidpeted  public 
interest,  based  on  sxparianos  with 
similar  proposals. 

(3)  Urgsocy  of  tba  proposal. 

(4)  National  security  dassificaUon. 
(b)  PubUc  involvement  should  begin 

early  in  the  proposal  development  stage, 
and  during  preparation  of  an  EA.  The 
direct  involvement  of  agendes  with 
(urisdlctiao  or  special  expertise  is  en 
intsgnl  psrt  of  impad  analysis,  and 
provides  information  and  conclusions 
for  incorporation  into  EAs.  Unclassified 
documents  incorporated  into  the  EA  or 
fOtiSl  by  reference  are  public 
documents. 

(d  Copies  of  public  notices, 
"scoping"  Isttars,  EAs  and  FONSIs,  snd 
other  documents  routinely  sent  to  the 
public  will  be  sent  diiedK  to 
appropriate  Congronslnnaf  stats  and 
distiict  officss. 

(d)  All  EAs  wiU  be  made  available  br 
at  least  a  30^y  public  comment  period 
prior  to  approval  of  the  FONSI,  except 
as  providad  in  paragraph  (e)  of  this 
section. 

(e)  The  next  higher  level  of  authority 
may  waive  the  3&^y  comment  period 
if  all  of  the  following  conditions  are 
met: 

(1)  Delay  would  jeopardize  the 
Army's  mission  or  an  applicant's  ability 
to  imphmant  apniposal:  and 

(2)Tha  BA/FONSI  have  been 
sufficiently  staBad  within  the  Army  and 
with  agendes  with  spedal  expertiae  or 
with  authority  over  an  asped  of  the 
proposal;  aiul 

(3)  The  scUon  does  not  involve 
wetlands,  floodplains,  or  the 
draimstannes  u>d  actions  described  in 
40  C7R  1501.4(e)(2).  Appropriate  public 
notice  of  the  availability  of  the 
completed  EA  and  approved  FONSI 
be  made. 


(a)  Throughout  the  hffiPA  process,  the 
proponent  will  consider  mifignHng 
measures  to  avoid  or  minimiwi 
environmental  harm.  Mitiastian 
measures  or  programs  wilTbe  clearly 
assessed  in  the  EA  and  identified  in  the 
FONSI  far  the  decision  maker  to 
approve.  MiUgatloo  committed  to  as 
part  of  the  dadsion  will  be 
imptemeotsd  by  the  proponent;  for 
purpoees  of  idoitifying  nmding 
raqulrsments,  mitigations  should  be 
ranked  on  a  priority  baais. 


(b)  An  EA  may  have  a  no  significant 
impad  condusian  bacauss  of  spedfic 
mitigation  measures.  Such  key  messures 
must  be  aocomplisfaed  in  the  staled  time 
frame  to  support  the  no  significant 
impact  condusian,  or  the  significanoe  of 
the  project  impects  must  be  reevaluated. 

vMDpWT  f       LIIWWUIIIWWHI  mpSBt 

■IMWiiinti  (B8«> 

|«B1Jfl   Intreduotlon. 

An  EIS  is  a  public  document  designed 
to  ensure  that  NEPA  polides  and  goals 
are  incorporated  early  into  the  progiama 
and  actions  of  Federal  agendes.  An  EIS 
is  intended  to  provide  a  fiill.  open,  and 
balanced  diacusalon  of  significant 
environmental  impacts  that  may  result 
from  a  proposed  action.  Along  mth 
other  pro)Kt  documentation,  the  EIS 
provides  a  basis  for  informed  dedsion 
making. 

(a61.X9    OondMsna  Re^artnQ  an  EIS, 

In  datsimining  if  an  EIS  is 
appropriate,  the  proponent  should 
consloer  wbethar  the  proposed  action 
has  the  potential  to: 

(a)  .Significantly  degrade 
envircHunental  quality  or  public  health 
or  safety. 

(b)  Significantly  adversely  aflad 
historic  or  archaeological  resources, 
public  parks  and  reoeation  areas, 
wrildlife  refuge  or  wilderness  areas,  wild 
and  scenic  rivers,  or  aquifers. 

(c)  Significantly  adversely  impacts 
properties  listed  or  meeting  the  criteria 
for  listing  in  the  Natiooal  Register  of 
fflstoric  Plaoas,  or  the  Nstional  Registry 
of  Natural  Ijinrimarks. 

(d)  Significantly  adversely  impact 
prime  and  unique  brmlands  looted  off- 
post,  wetlands,  floodplains,  coastal 
zones,  or  ecologically  important  areas  or 
other  areas  of  unique  or  oitical 
environmental  sensitivity. 

(e)  Result  in  sioiificant  or  uncertain 
raviroomental  enacts,  or  unique  or 
unknowm  environmental  risks. 

(f)  Significantly  adversely  affect  a 
spedes  or  habitat  listed  or  proposed  for 
listing  on  the  Federal  list  of  endangered 
or  threatened  spedes,  and  Federal 
candidate  spedes. 

(g)  Either  establish  a  precedent  for 
future  action  or  represent  a  decision  in 
prindple  about  a  fiiture  consideration 
with  significant  environmeatal  effects. 

{b)  Adversely  interad  with  other 
actioiu  with  individually  insignificant 
eflscts  ao  that  cumulatively  significant 
envircmmental  affects  result 

(i)  Involve  the  production,  storage, 
transportation,  uss.  trsatmsnt  and 
disposal  of  hazartkms  ortoxic  materials 
to  indude  medical  «nsles  Iha^may  have 
significant  envirosunental  impact 
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IW1.90    AeUons 


(a)  The  following  actions  normaUy 
isquln  preparation  of  an  OS: 
(1)  Luid  acquisitian  greater  than  B40 


(2)  Construction  of  major  rangea,  such 
as  multipurpose  range  complexes 
(MPRCs). 

(3)  Expansion/Development  of  a 
central  impact  area. 

(4)  A  Category  I  (major)  weapons 
system  acquisitian  prtigram. 

(5)  Permanent  rsstationing  of  a 
Brigade  w  largsr  (TOE)  unit  during 
peacetime  in  the  continental  United 
States. 

(6)  Trsinlng  activitias  where  approved 
land  uaa  plau  or  regulatory  (e.g.;  soil/ 
land/walar)  plans  or  goals  are  exceeded. 

(7)  Maslv  Plans  for  esUblished 
installations  where  major  new 
developments  or  substantial  changes  in 
mission  requirements  are  proposed. 

(B)  Division  or  larger  training 
activities  conducted  outside  the 
boundaries  of  an  existing  military 
teaarvatian. 

(9)  Introduction  or  reintrodudion  of 
Federally  listed  endangered/threatened 
spades,  or  exotic  specfea. 

(10)  Constnictian  projects  In  a 
National  Priraities  List  (NPL)  sits  or 
other  msjor  dsanup  site  that  are  not 
related  to  an  environmental  restoration 
project 

(11)  Propossl  similar  to  past  project  or 
action  that  contributed  to  or  creeted  a 
major  cleanup  action. 

(12)  Construction  or  location  of  a 
fedlity  within  a  lOO-year  floodplain 
where  there  is  potential  for  significant 
release  of  hazardous  substances. 

(13)  Construction  or  upgrading  of  a 
laboratory  to  a  Bioaafety  Level  4  (32  CFR 
part  027,  App.  G). 

(14)  Proposed  action  would  creete  or 
expand  an  existing  Noisa  Zone  in  in  a 
noise  sensitive  area. 

(15)  Construction  of  fedlity  to  store, 
treat,  or  dispose  oi  large  quantities  of 
rhwTyiifail  agents  (e.g.,  mustard,  sarin, 
labun).  Does  not  include  riot  agents. 

(b)  While  these  are  individual  actions, 
ons  must  consider  the  full  spectrum  of 
actions  that  constitute  a  siagfe  propoeed 
action.  For  exampfe,  construction  of  a 
multipurpose  range  must  also  consider 
the  impscts  of  operations;  land 
acquisition  must  consider  the  intended 


laSIJI    E»  Format 
The  EIS  must  contala: 

(a)  Cover  sheet. 

(b)  Summary. 

(c)  Table  of  contents, 

(d)  ^upoee  of  and  need  for  the  action. 


(e)  Alternatives  considered,  induding 
propoeed  action  and  no  action 
altsinaUve. 

(i)  Afiactad  aoviraomant  (baaaline 
conditions  that  may  be  impeded). 

(g)  Environmental  and  sodoaconomic 
conssquences. 

(h)  List  of  preparen. 

(i)  DistiibuUon  list 

(i)  Index. 

(k)  Appendixes  (as  appropriate).   - 

(IS1,3t    AfprevalAiitlHflly. 

(a)  The  primary  approval  authosity  ibr 
EISs  and  related  documents  (NOI.  NOA) 
is  the  MACOM  Commander,  Prugiam 
Executive  Officer.  Major  Subordinate 
Command  Commander  with  Kfllestime 
Dedsion  Authority  for  aoquiaitian/ 
development  programs,  or  HQDA 
squivatent  for  Army-«vida  programs  for 
which  HQDA  is  the  proponent. 

(b)  Approval  authority  may  be 
delegated  for  actions  that  are  limited  in 
scope  (e.g.,  affect  only  one  installation) 
and  are  without  apparent  major 
controversy.  This  delegation  extends  to 
garrison  commanders  and  Program  or 
Systems  Managara). 

(c)  When  delegating  authority, 
consideration  should  be  given  to  the 
scope  of  the  proposal,  public/agency 
controvetsy  and  sensitivity,  and  the 
capadty  to  adequately  and  objectively 
administer  the  analysis. 

lasiJS   HoOosoflntanKNOO. 

(a)  The  NOI  initiates  the  fonnal 
acoping  process,  and  is  prepared  by  the 
proponent 

(b)  For  proposed  actions  that  are 
widely  controversial,  or  of  national 
concern  or  interest,  the  Office,  Chief  of 
Legislative  Liaison  (OCLL)  shall  be 
notified  of  the  pending  action  so  that 
appropriate  congressional  coordination 
may  be  effected. 

(c)  The  Office.  Chief  of  Public  Affairs, 
will  coordinate  public  announcements 
through  its  chain  of  command. 

(d)  The  approved  NOI  shall  be 
forwarded  to  the  Army  Federal  Register 
Liaison  Officer  for  publication  in  the 
Federal  Regtelar.  Copies  of  the  Notice 
may  also  be  distributed  to  agendes, 
organizations,  and  individuals  who 
have  expressed  intsrest  A  copy  of  the 
approvad  NOI  shall  be  forwanfed  to  the 
Diredor  of  Environmental  Programs, 
HQDA. 

tt81J4   aocpfeiQ. 

This  scoping  process  identifies  the 
significant  issues  related  to  a  proposed 
action.  Issues  which  are  not  significant 
or  which  have  been  covered  by  prior 
environmental  review  are  identified  and 
eliminated  bom  detailed  study.  Proper 
scoping  also  identifies  reasonable 


alternatives,  esaential  partidpants,  and 
infannation  needed  far  analysis. 
Affected  Federal,  state,  and  kcal 
agendas,  affected  Indian  Tribes,  and 
other  intafaatad  parsons  are  included  as 
part  of  the  ^^T^np  proosss.  Proper 
scoptna  reduces  the  cbanosa  of 
overiondng  siyiificant  iasoaa  or 
laasooabla  altssnativaa.  and  inoaaaas 
public  confidence  in  the  timf^mfiwi 
maldng  process. 


(a)  The  proponaot  pceparas  draft 
environmental  imped  stalsmanla. 
Following  appropriate  stsffing  snd 
rsvisinns.  the  OSS  is  spprovad  far 
public  ralaase  by  ttie  delegated 
authority. 

(b)  Following  approval,  the  proponent 
will  forward  five  oopiea  of  the  DEIS  to 
EPA  far  filing  and  notice  in  the  Federal 
Kagiatar;  publication  of  EPA's  notics  of 
availability  of  weekly  receipts  (NWR) 
ooounenoas  the  public  commem  period. 
The  proponent  will  distribute  the  DEIS 
prior  to,  or  simultaneous  with,  filing 
with  EP(A)  Distribution  will  indude 
appropriate  Federal,  state,  regicmal  and 
local  agendes;  Native  American  tribes; 
and  at^ganizations  and  private  dUzens 
vdio  have  expressed  intsrest  in  the 
proposed  scUon. 

(c)  For  propoeed  actions  that  are 
tvidely  controversial,  or  of  national 
concern  or  interest,  the  Office.  Chief  of 
L^gialative  Liaison  (OCLL)  shall  be 
notified  of  the  pending  action  so  that 
appropriate  congressional  coordination 
may  be  effected. 

(d)  The  Office,  Chief  of  Public  Affaiis. 
will  coordinate  public  announcements 
throt^  its  chain  of  command. 

(e)  The  proponent  may  prepare  a 
asperate  Notice  of  Availabili^  (NOA)  to 
be  published  in  tiie  Federal  »«gi«fr  by 
the  Army  Federal  Register  Liaison 
Officer,  and  in  newspapers  of  general 
circulation  in  the  arocted  area(s). 
PubllcaUon  should  be  on  the  same  date 
as  the  EPA  publication. 

IflSIJC  PuMleRsvtasfotttieOCa. 

(a)  The  DEIS  public  comment  period 
will  be  no  less  than  45  days.  If  the 
statement  is  unusually  long,  a  summary 
of  the  DEIS  may  be  diculated,  with  an 
attached  list  of  locations  where  the 
entire  DEIS  may  be  reviewed  (for 
example,  local  public  libraries). 

(b)  IMirtrilnition  of  the  complete  DEIS 
must  include  the  following: 

(1)  Any  Federal  agency  that  has 
jurisdiction  by  law  or  spedal  expertiae 
with  respect  to  any  environmental 
impad  involved  and  any  appropriate 
Federal,  state,  or  local  agency 
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•utborixed  to  davdop  and  snibroe 
soviroiuneiital  itandaids. 

(2)  The  applicant.  If  any. 

(3)  Any  pmon.  ocgsnixatiai,  or 
agaocy  raqueating  the  snUn  dnfl 
anvininmental  impact  atatanwnL 

(c)  NSW*  relsaaaa  or  public  nodcsa 
abould  be  praparad  and  laaued  to 
pufaUdiB  any  meetlnga  or  baaiingi  that 
may  be  achadulsd. 


IM1.S7   PuparaaenoiaMnnal 
BimvOMiainB  aniJHn  BOMnMra  frasf. 

(a)  Rsaponae  to  comments.  The 
proponent  shall  consider  and  reapond 
appropriately  to  public  comments. 
■Rwmonwa  to  comments  on  the  DEIS 
will  be  incocpoated  by  modifioitioo  of 
the  text  and/or  written  explanation. 
Similar  comments  should  be  grouped 
Cor  a  common  response. 

(b)  If  the  changes  to  the  DEIS  are 
eoccluiively  clarifications  or  minor 
bctual  oomctions.  a  document 
consisting  of  only  the  DEIS  comments, 
responaea  to  the  comments,  and  enata 
sheets  may  be  preiwred  and  diculated. 
If  such  an  abbreviated  FHS  is 
anticipated,  the  DEIS  should  contain  a 
statement  advising  reviewera  to  keep  the 
dociunent  so  they  will  have  a  complete 
set  of  "final"  documenU.  The  final  EIS 
to  be  filed  mth  EPA  will  consist  of  a 
complete  document  containing  a  new 
cover  aheet.  the  emta  sheets,  comments 
and  responses,  and  the  text  of  the  draft 
EIS.  Coordinalion,  approval,  filing,  and 
public  notice  of  an  abbreviated  FEIS  is 
the  same  as  for  a  draft  EIS. 

(c)  If  extensive  modifications  are 
waitanted,  the  proponent  will  prepare  a 
new,  complete  FEIS.  Preparation, 
coordination,  approval,  filing,  and 
public  notice  of  the  FEIS  is  the  same  as 
the  process  outlined  for  the  DEIS. 

(0)  The  FEIS  distribution  must 
include  any  person,  organization,  or 
agency  that  submitted  subetanbve 
comments  on  the  DEIS.  One  copy  of  the 
FEIS  will  be  forwarded  to  the  U.S.  Army 
Environmental  Center. 

(e)  The  FEIS  will  clearly  identify  the 
Army's  prebrred  alternative  unless 
prohibited  by  law. 

laSIJS    Oaeialan. 

(a)  No  final  decision  on  a  proposed 
action  will  be  made  until  at  least  30 
days  after  EPA  has  published  the  NWR 
of  the  FEIS  in  the  Federal  Register,  or 
at  least  90  days  after  the  NWR  of  the 
DEIS,  whichever  is  later. 

(b)  The  proponent  will  prepare  a 
Record  of  Decision  (ROD)  for  the 
decision  makerls)  signature,  which 
will— 

(1)  Clearly  state  the  dadaioo.  Describe 
the  decision  in  sufficient  detail  to 
address  the  significant  issues  and 


ensure  long-term  monitoring  and 
axecution. 

(2)  Identify  all  aitaroatives  coosiderad 
by  Iha  Aimy  in  laaching  its  decision, 
spadiyilig  the  environmentally 
preiurad  ake(native(s).  The  Army  will 
diaraisa  prafeiaucas  among  alternatives 
baaed  on  relevant  factors  inchidirtg 
anvinnmental,  economic,  and  technical 
oonsidaiations  and  agency  statutory 
misaiODa. 

(3)  Identify  and  discuss  all  such 
factors,  including  any  essential 
considar^ons  df  national  policy  that 
were  balanced  by  the  Anny  in  making 
its  decision.  Because  economic  and 
technical  analyses  are  balanced  with 
environmental  analysis,  the  agency 
prebired  alternative  will  not  neonsarily 
be  the  environmentally  prebrrsd 
alternative. 

(4)  State  how  thoee  considerations 
entered  into  the  final  decision. 

(5)  State  whether  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  Irom  the  selected 
alternative  have  been  adopted,  and  if 
not.  why  they  were  not.  A  monitoring 
and  enforcement  program  will  be 
adopted  and  summarized  (or  any 
mitigation. 

(cj  Implementation  of  the  decision 
may  begin  immediately  after  approval  of 
the  RCHD. 

(d)  For  RODs  involving  actions  of  ' 
national  interest  or  concern,  the 
proponent  will  prepare  a  Notice  of 
Availability  (NOA)  to  be  published  in 
the  Fadaral  Ragiatar  by  the  Army 
Federal  Register  Liaison  Officer. 
Processing  and  approval  of  the  NOA  is 
the  seme  as  for  on  NOI. 

(e)  RODs  will  be  distributed  to 
agencies  with  authority  or  oversight 
over  aspects  of  the  proposal, 
cooperating  agencies,  eppropriote 
Congressional  state  and  district  offices, 
all  parties  that  are  directly  aSscted,  and 
othere  upon  request. 

(f)  One  copy  of  the  ROD  will  be 
forwarded  to  the  U.S.  Army 
Enviroiunenlal  Center. 

(g)  Implementing  the  DeciaioiL  The 
Army  will  ensure  that  its  decision  is 
properly  execule(d)  Mitigation  and 
other  conditions  assessed  in  EISs  and 
accepted  ss  part  of  the  decision  will  be 
implemented  by  the  proponent.  The 
proponent  will — 

(1)  Include  appropriate  conditions  in 
grants,  permits,  or  other  approvals. 

(2)  Ensure  mitigation  measures  are 
properly  resourced  and  implemented. 

(3)  Upon  request,  inform  cooperating 
or  commenting  agencies  on  the  progress 
in  carrying  out  adopted  mitigation 
measures  that  they  have  proposed  and 
that  were  adopted  by  the  agency  maHng 
the  decision. 


(4)  Upon  request,  make  the  results  of 
rskvant  monitoring  available  to  tha 
public  and  Congress. 

|«1J*    Supplamanlal  BSs  (Saa^. 

(a)  An  SEIS  is  an  addition  to  a  draft 
and/or  final  EIS  that  has  been  filed;  a 
supplement  should  not  be  considered  a 
ma|<a'  revision  to  an  EIS.  If  the  changes 
to  a  propoaed  action,  drcumstaooas.  or 
analysis  are  significant,  a  iwlaad  (new) 
EIS  shall  be  prepared  rather  than  a 
supplemental  EIS.  A  process  of 
publishing  "supplements"  can  become 
confusing  to  reviewets,  and  should  be 
done  only  whan  an  analysis  can  be 
substantially  improvad  without 
confusion. 

(b)  SEISs  are  prepared,  approved, 
filed,  and  given  notice  in  the  same  way 
as  draft  and  final  EISs. 

(c)  A  Notice  of  Intent  need  not  be 
published  or  amended,  nor  new  scoping 
undertaken,  for  a  supplemental  draft  EIS 
that  is  expected  to  be  filed  within  one 
year  from  the  date  the  original  EIS  being 
supplemented  (draft  or  final)  was  filed 
with  EPA,  and  the  affected  publics  are 
not  expected  to  change  drastically  (i.e., 
supplement  does  not  involve  actions 
that  may  impact  heretofore  unaSocted 
publics). 

1(81.40    Tha  AiHiy  aa  a  Coopaning 
Aganey. 

(a)  The  Army  may  be  a  Cooperating 
Agency: 

(1)  To  provide  information  or 
technical  expertise  to  a  Lead  Agency. 

(2)  To  approve  portions  of  a  proposed 
action. 

(3)  To  ensure  the  Army  has  an 
opportimity  to  be  involved  in  an  action 
of  another  Federal  agency  which  will 
affect  the  Army. 

(b)  Review  and  Approval  of  EISs  and 
RODs 

(1)  Adequacy  of  an  EIS  is  the 
responsibility  primarily  of  the  Lead 
Agency.  However,  as  a  Cooperating 
Agency  with  approval  authority  over 
ix>rtions  of  a  proposal,  the  Army  may 
adopt  an  EIS  after  a  review  concludes 
the  EIS  adequately  satisfies  the  Army's 
comments  and  suggestions. 

(2)  If  the  Army  is  a  major  approval 
authority  for  the  proposed  action,  the  - 
appropriate  Army  official  may  sign  the 
Record  of  Decision  prepared  by  the  Lead 
Agency,  or  prepare  a  separate,  more 
focused  ROD.  If  the  Army's  approval 
authority  is  only  a  minor  aspect  of  the 
overall  proposal,  such  as  issuing  a 
temporary  use  permit,  the  Army  need 
not  sign  the  Lead  Agency's  ROD  nor 
prepare  a  separate  ROD. 

(3)  The  magnitude  of  the  Army's 
involvement  in  the  proposal  wiu 
determine  the  appropriate  level  and 
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scope  of  Army  review  of  NEPA 
documents.  If  the  Army  is  a  major 
approval  authority  or  may  be  severely 
Impacted  by  the  proposal  or  an 
alternative,  the  Army  should  undertake 
the  same  level  of  review  as  if  it  were  the 
Lead  Agency;  if  the  involvement  is 
limited,  the  review  may  be  substantially 
less.  The  Lead  Agency  is  responsible  for 
overall  supervision  of  the  EIS,  and  the 
Army  will  attempt  to  meet  all 
reasonable  timeframes  imposed  by  the 
Lead  Agency. 
Gregory  D.  ShomJlw, 
Anny  Federal  RtgitterLioiton  Offkw. 
(PR  Doc  96-17991  Piled  7-19-96;  8:4$  ami 


ENVmONMENTAL  PROTECTION 
AGENCY 

40  CfR  Pert*  82  and  61 
[LA-34-i-noob,  mL■^a^^-ei 

Approval  and  Promutgelien  of 
implafiieiitBDon  Plena  eno  Deeionellofi 
of  Afeae  tor  Air  Quaitty  Plannln|| 
Puipoeee;  Stele  ol  Louialena; 
Correction  of  CtaeeMcettan;  Approval 
of  ltt#  Maintenenoe  Plenj 
lledeelgnaBon  of  Polnte  Coupee 
Pariah  to  Attaioment  for  Ozone 

agency:  Envinrnmental  Protection 

Agency  (EPA). 

ACTKM:  Proposed  rulemaking. 


:  The  EPA  is  today  approving 
a  request  from  the  State  of  Louisiana  to 
remove  Pointe  Coupee  Parish,  Louisiana 
firom  the  Baton  Rouge  serious  ozone 
nonattaiiunent  area  and  reclassify 
Pointe  Coupee  Parish  from  serious  to 
marginal.  In  addition,  the  EPA  is 
proposing  approval  of  a  request  from  the 
State  of  Louisiana  to  redesignate  Pointe 
Coupee  to  attainment  for  ozone.  On 
December  20, 1995,  the  State  of 
Louisiana  submitted  a  maintenance  plan 
and  request  to  redesignate  the  Pointe 
Coupee  Parish  ozone  nonattaiiunent 
area  to  attainment.  Under  the  Clean  Air 
Act  as  amended  in  1990  (the  Act), 
nonattoinment  areas  may  be 
redesignated  to  attaiiunent  if  sufficient 
data  are  available  to  warrant  the 
redesignation  and  the  area  meets  the 
other  Act  redesignation  requirements.  In 
this  action,  the  EPA  is  proposing 
approval  of  Louisiana's  redesignation 
request  and  maintenance  plan  because  it 
meets  the  maintenance  plan  and 
redesignation  requirements  set  forth  in 
the  Act,  and  the  EPA  is  proposing 
approval  of  the  1993  base  year 
emissions  inventory.  The  approved 
maintenance  plan  will  become  a 


bdetally  enforceable  pari  of  the  Stale 
Implementation  Plan  for  Louisiana. 
Please  see  the  direct  final  notice  of  this 
action  located  elsewhere  in  today's 
Federal  Register  for  a  detailed 
description  of  the  redesignation  request 
and  maintenance  plan. 
DATES:  Comments  on  this  proposed  rule 
must  be  postmarked  by  August  21. 1996. 
A0ORE88ES:  Comments  should  be 
mailed  to-Tbomas  li.  Diggs,  Chief,  Air 
Planning  Section  (6PD-L),  EPA  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733.  Copies  of  the  State's 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  locations:     ' 
EnviroimientBl  Protection  Agency, 

Region  8,  Air  Planning  Se^on  (6PD- 

L),  1445  Ross  Avenue,  Suite  700, 

Dallas,  Texas  75202-2733. 
Louisiana  Department  of  Environmental 

Quahty ,  Office  of  Air  Quality.  7290 

Bluebonnel  Boulevard,  Baton  Rouge, 

Louisiana  70810. 

Anyone  wishing  to  review  this 
petition  at  the  Region  6  EPA  office  is 
asked  to  contact  the  person  below  to 
schedule  an  appointment  24  houra  in 
advance. 

FON  FURTHER  MFORMATWH  CONTACT: 
Lt.  Mick  Cote,  Air  Planning  Section 
(6PD-L).  EPA  Region  6,  telephone  (214) 
665-7219. 

SUPPLEMEtrrARY  MFOmtATtON:  See  the 
information  provided  in  the  Direct  Final 
rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Anihariijr:  42  U.S.C  7401-7671q. 

Dated:  June  27, 1996. 
Carol  M.  BrowBv, 
Administrator. 
(FR  Doc  96-18195  Piled  7-19-96;  8:4S  am) 
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40  cm  PART  900 

[FRL-<S3»-«I 

NaUonal  Oil  and  Hazardoua 
Subataneae  Pollution  Contingency 
Plan;  NaUonai  Priorltiae  Uet 

AGENCY:  Envirotunental  Protection 

Agency. 

ACTION:  Notice  of  Intent  to  Delete  the  St. 

Augusta  Landfill/Engen  Diunp  fiom  the 

National  Priorities  List;  requMt  for 

comments. 

SUkMARY:  The  United  States 
Enviraiunental  Protection  Agency  (U.S. 
EPA)  Region  V  announces  its  intent  to 
delete  the  St.  Augusta  Landfill/Engen 
Dump  Site  bom  the  National  Priorities 
List  (NPL)  and  requests  public  comment 


on  this  action.  Tha  NPL  coaatltutaa 
Appendix  B  of  40  CFR  part  300  vrfaidi 
is  toe  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  which  U.S.  EPA  promulgated 
pursuant  to  aactian  105  of  the 
Comprehensive  Environmental 
RaspoosB,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  Tbit 
action  is  being  taken  by  U.S.  EPA, 
because  it  has  been  determined  that  all 
Fund-financed  responses  under 
CERCLA  have  been  implemented  and 
U.S.  EPA.  in  consultation  vnth  the  State 
of  Mitmesota.  has  determined  that  no 
further  response  is  appropriate. 
Moreover,  U.S.  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment 
DATES:  Comments  concerning  the 
proposed  deletion  of  the  Sits  from  the 
NPL  may  be  submitted  on  or  before 
August  21, 1996. 

ADDRESSES:  Comments  nuy  be  mailed  to 
Gladys  Beard,  Assoinate  Remedial 
Project  Manager,  Superfund  Division, 
U.S.  EPA,  Region  V,  77  W.  Jackson  Blvd. 
(SR-6J),  Chicago,  IL  60604. 
Comprebeosive  information  on  the  site 
is  available  at  U.S.  EPA's  Region  V 
office  and  at  the  local  information 
repository  located  at:  Mirmesota 
Pollution  Control  Agency,  520  Lafayette 
RD.,  St.  Paul.  MN  55155-4194.  Requests 
for  comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Region  V  Docket  Office.  The  address 
and  phone  number  for  the  Regional 
Docket  Officer  is  Jan  Pfundheller  (H-7J), 
U.S.  EPA,  Region  V.JT  W.  Jackson 
Blvd.,  Chicago,  IL  60604,  (312)  353- 
5821. 

FOR  FURTHER  lIFOflMATiaN  CONTACT: 
Qadys  Beard  (SR-6J),  Associate 
Remedial  Project  Manager,  Superfund 
Division,  U.S.  EPA,  Region  V,  77  W. 
Jackson  Blvd.,  Chica^.  0. 60604,  (312) 
886-7253  or  Susan  Pastor  (P-19J), 
Office  of  Public  A&ira,  U.S.  EPA, 
Region  V.  77  W.  Jackson  Blvd..  Chicago, 
IL  60604.  (312)  353-1325. 

SUPPLEMENTARY  SVOMMTION: 
Table  sf  rial  ails 

1.  Introduction 

n.  NPL  Deletion  Criteria 

m.  Delftdoo  Procedures 

IV.  Basu  far  Intandsd  Site  Delation 

LlnlTodnction 

The  U.S.  Envirtnunental  Protection 
Agency  (Q*A)  Region  V  aimounces  its 
intent  to  delete  the  St.  Augusto/Engen 
Dump  Site  from  the  National  Priorities 
List  (NPL).  which  constitutes  Appendix 
B  of  the  National  Oil  and  Hazardous 
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Substances  Pollution  Contingency  Plan 
(NO*),  and  raquesta  commenti  oo  the 
piopoaed  delation.  The  EPA  identifiea 
■ites  that  appear  to  preaent  a  significant 
liak  to  public  health,  welfaie  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Responie  Trust  Fund  (Fund). 
Punuant  to  section  300.425(eX3)  of  the 
NCP,  any  site  deleted  bom  the  NFL 
remains  eligible  for  Fund-finanoed 
remedial  acUooa  if  the  conditions  at  the 
site  vranant  such  action. 

The  U.S.  EPA  will  accept  comments 

on  this  proposal  for  thirty  (30)  days  after 

publicaUon  of  this  notice  in  the  Fedanl 


KMWar. 
Section 


tion  n  of  diis  notioe  explains  the 
criteria  for  deleting  sites  bom  the  NPL. 
Section  m  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  fV 
discusses  the  hiatcoy  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  cieata.  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 
right  to  take  ooforesment  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  Sites  bom  the 
NPL.  In  accordance  with  40  CFR 
300.425[eJ.  sites  may  be  deleted  Crom 
the  NFL  where  no  further  response  i» 
appropriate.  In  making  this 
determination,  U.S.  EPA  will  consider, 
in  consultation  with  the  State,  whether 
any  of  the  following  criteria  have  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  implem«ited  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  undn  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate,  or 

(iii)  The  Remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  heelth  or  the 
envirtjnment  and.  therefore,  remedial 
measures  are  not  appropriate. 

m.  Deletion  Procedures 

Upcm  determination  that  at  least  one 
of  the  criteria  described  in  300.42S(ej 
has  been  met.  U.S.  Q'A  may  formally 
begin  deletion  pr(x»dures  once  the  State 
has  concurred.  This  Federal  Kagiatsr 
notice,  and  a  concurrent  notice  in  the 


local  newspaper  in  the  vicinity  of  the 
Site,  amunuoe  the  initiation  of  a  30-day 
comment  period.  The  public  is  asked  to 
comment  on  U.S.  EPA's  intention  to 
delete  the  Site  bom  the  NPL.  All  critical 
documents  needed  to  evaluate  U.S. 
EPA's  decision  are  included  in  the 
inforoiation  repoeitoty  and  the  deletion 
docket 

Upon  completion  of  the  public 
comment  period,  if  necessary .  t)>a  U.S. 
EPA  Ragional  Office  will  piepaie  a 
Responaivensss  Stmmiary  to  evaluate 
and  addrasa  comments  that  were 
taceived.  The  public  is  welcome  to 
contact  the  U.S.  EPA  Region  V  Office  to 
obtain  a  copy  of  this  reqKmsivenass 
summary,  Lfone  is  prepared.  If  U.S.  EPA 
then  determines  the  deletion  from  the 
NPL  la  appropriate,  final  notice  of 
deletion  will  M  published  in  the 
Federal  Register. 

IV.  Basis  far  latanded  Site  Deladon 

The  St.  August  Landfill/Engen  Dump 
ia  located  in  the  northeast  quarter  of 
Section  12.  T123N,  R28W,  and  the 
northwest  quarter  7,  T123N,  R27W  of  St 
Augusta  Township,  Stearns  County, 
MiniMaota.  The  site  is  bounded  by  the 
Mississippi  River  on  the  northeast, 
Johnson  Creek  on  the  southeast. 
Interstate  Highway  94  on  the  west,  and 
privately  owned  land  to  the  south  and 
the  north. 

The  Engen  Dump  consists  of  two 
areas  approximately  1 1  acres  and  8 
acres  in  size.  The  St.  Augusta  Landfill 
is  approximately  16  acres  in  size.  A 
borrtnv  pit  that  was  used  to  provide 
cover  material  for  the  St.  Augusta 
Landfill  is  located  on  the  northern  side 
of  the  landfill. 

Ijinrtfilling  operations  were 
conducted  at  the  dump  and  lanHfiH 
between  1966  and  1982.  The  site  was 
the  primary  waste  disposal  site  for  the 
St  Cloud  area  during  this  time.  The 
Engen  Dump  began  to  receive 
municipal,  (xmunerdal,  and  industrial 
wastes  in  1966.  The  industrial  wastes 
disposed  of  at  the  dump  consisled  of 
ground  glass,  solids  and  sledges,  paper 
pulp  waste,  ash,  and  small  amounts  of 
cutting  oils,  coolants,  solvents,  paints, 
and  cleaning  compounds.  The  dump 
was  phased  out  of  operation  between 
1971  and  1972  and  portions  of  the 
dump  were  covered  with  on-site  soils. 

In  Jime  of  1985.  the  site  was  given  a 
score  of  34  under  the  Superfund 
program  hazard  ranking  system  score. 
The  site  was  proposed  for  ihe  Federal 
National  Priorities  (NPL)  on  September 
8, 1985.  The  listing  was  finalized  in  July 
22, 1987,  52  FR  140. 

A  September  1992  Grtnindwater 
Operable  Unit  Remedial  Investigation/ 
Feasibility  Study  (RI/FS)  was  prepared 


to  fulfill  the  requirements  of  the  Request 
for  Response  Action  (RFRA)  issued  by 
the  Minnesota  Pollution  Control  Agency 
(MPCA)  in  1993.  The  recommended 
remedial  action  under  the  RFRA  for 
addressing  site  contamination  was  no 
further  action.  A  no  further  response 
action  was  chosen  for  the  Site  because 
a  Closure  Plan  was  prepared  and 
executed  for  the  landfill  as  part  of  the 
Solid  Waste  Disposal  Facility  Permit 
(SW-3S)  issued  by  MPCA.  No  final 
Record  of  Decision  (ROD)  was  issued-on 
the  Site. 

In  1984.  the  Legislature  of  the  State  of 
Minnesota  enacted  the  Landfill  Cleanup 
Law,  Miim.  Laws  1994,  ch.  639,  codlfiml 
at  Minn.  Sut  $  §  1 1SB.39  to  1 158.46 
(the  Act),  authorizing  the  Commissioner 
of  the  Minnesota  Pollution  Control 
Agency  (MPCA)  to  assume 
responsibility  for  future  environmental 
response  actions  at  qualified  landfills 
that  have  received  notices  of 
compliance  fi^>m  the  Commissinner  of 
MPCA.  Additionally,  the  Act 
established  funds  to  enable  the  MPCA  to 
perform  all  necessary  response, 
operation  and  maintenance  at  such 
landfills.  At  sites  where  no  responsible 
parties  are  conducting  response  actions 
under  CERCLA,  MPCA  is  responsible 
for  issinng  a  notice  of  compliance,  after 
it  determines  that  all  work  that  could  be 
expected  under  a  state  order  or  under 
state  closure  requirements,  has  been 
completed. 

A  notice  of  compliance  was  issued  by 
MPCA  for  the  St.  August  Landfill/Engen 
Dump  Site  cm  May  8. 1995.  MPCA  has 
since  assumed  all  responsibility  for  the 
St.  August  Landfill/Engen  Dump  under 
the  Act.  Therefore,  no  further  response 
actions  under  CERCLA  are  appropriate 
at  this  time.  ConsequenUy,  U.S.  EPA 
proposes  to  delete  the  site  from  the  NPL. 

EPA,  with  concurrence  from  the  State 
of  Minnesota,  has  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  at  the  St.  August 
Landfill/Engen  Dump  Superfund  Site 
have  been  completed  .  and  no  further 
CERCLA  response  is  appropriate  in 
order  to  provide  protection  of  human 
health  and  environment.  Therefore,  EPA 
proposes  to  delete  the  site  from  the  NPL. 

I>8tad;Iunal7, 1998. 
OsTid  A.  UDrick, 

Acting  Pegional  AdmMstralor,  U.S.  EPA, 
Region  V. 
IPR  Ooc  96-ie041  Filed  7-19-96;  8:4S  ami 
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40  CFR  Pan  300 
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National  Oil  and  Hazardous 
Subatancas  PoNiitlen  Contingency 
Plan;  NaOonal  Priorlliea  Ust 

AOENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete 

McChord  Air  Fonx  Base  Washrack 

Treatment  Area  bom  the  National 

Priorities  List  Update:  Request  for 

comments. 

SUHMAftV:  The  Environmental  Protection 
Agency  (EPA),  Region  10,  atmounces  its 
intent  to  delete  the  McChord  Air  Force 
Base  Washrack  Treatment  Area 
(Washrack  Treatment  Area)  Site  from 
the  National  Priorities  List  (NPL)  and 
requests  public  conunent  on  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  which  EPA  promulgated 
pursuant  to  Section  IDS  of  the 
Comprehensive  Enviroiunental 
Response,  Compensation,  and  Liability 
Art  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  Washington 
Department  of  Ecology  (Ecology)  have 
determined  that  all  appropriate 
remedial  response  to  the  extent 
practicable  has  been  taken  and  that  the 
Site  poses  no  significant  threat  to  public 
healti)  or  the  environment.  Therefore, 
forther  remedial  measures  pursuant  to 
CERCLA  are  not  appropriate. 
DATES:  Commants  concerning  this  Site 
may  be  submitted  on  or  before  August 
21,  1996. 

ADDRESSES:  Comments  may  be  mailed 
to;  Kathleen  Stryker,  Environmental 
Protection  Agenc;>.  1200  Sixth  Avenue, 
Mail  Stop:  EO^ilS,  Seattle. 
Washington  98101. 

Comprehensive  information  on  this 
Site  is  available  through  the  Region  10 
public  docket  which  is  available  for 
viewing  at  the  McChord  Mr  Force  Base 
Washrack  Treatment  Area  information 
repositories  at  the  following  locations: 
Pierce  County  Library.  Lakewood 
Branch,  6300  Wiidaire  Road  SW 
Lakewood,  WA  98499. 
United  States  Enviroiupental  Protection 
Agency,  Region  10  Office  of 
Environmental  Cleanup — Records 
Center,  Attn:  Dawn  Musgrove,  1200 
Sixth  Avenue.  Mail  Stop,  ECLr076, 
Seettle,  Washington  98101. 
-fOR  FURTHER  INFORMATION  CONTACT: 
iCathleen  Sbyker,  U.S.  EPA  Region  10, 
1200  Sixtii  Avenue,  Mall  Stop:  ECL- 
115,  Seattle,  Washington  98101,  (206) 
S53-1171. 
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I.  Introduction 

II.  NPL  DelrtioD  Criteria 
m.  Deletion  Procedures 

TV.  Basis  of  Imendad  Sits  Deletion 

L  Introdoction 

The  Enviroiunental  Protection  Agency 
(EPA)  Region  10  aimounces  its  intent  to 
delete  a  site  bom  the  National  Priorities 
List  (NPL).  Appendix  B  of  the  National 
Oil  and  Hazanious  Substances 
Contingency  Plan  (NCP),  40  CFR  part 
300,  and  requests  comments  on  this 
delation.  EPA  identifies  sites  on  the 
NPL  that  appear  to  present  a  significant 
risk  to  human  health  or  the 
environment.  As  described  in 
§  300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
actions. 

EPA  plans  to  delete  the  McChord  Air 
Force  Base  Washrack  Treatment  Area 
Site  ("Site")  in  Tacoma,  Washington, 
from  the  NPL. 

EPA  will  accept  comments  on  the 
plan  to  delete  this  Site  until  August  21, 
1996. 

Section  n  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  DD  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  Washrack  Treatment 
Area  Site  and  explains  how  the  Site 
meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  "releases"  (sites)  may  be 
deleted  bom,  or  recalegorized  on  the 
NPL  where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delate  a  site  bom  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required; 

(li)  All  appropriate  responses  under 
CERCLA  have  been  implemented,  and 
no  further  action  by  responsible  parties 
is  appropriate,  or 

(ill)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  bom  Uie  NPL. 
where  hazardous  substances,  pollutants 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
unrestricted  exposure.  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 


at  the  site  to  ensure  that  the  sits  mnains 
protective  of  public  heelth  and  the 
environment.  In  the  case  of  the 
Washrack  Treatment  Area  Site, 
hazardous  substances  above  health- 
based  levels  do  not  remain  on  the  site, 
therefore,  periodic  five-year  reviews  are 
not  required.  In  addition,  whenever 
there  is  a  significant  release  fiom  a  site 
deleted  bom  the  NPL.  the  site  may  be 
restored  to  the  NPL  without  the 
application  of  the  Hazard  Ranking 
System. 

m.  Deletiaii  l>nxadursa 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  Site:  (1) 
The  Air  Force  completed  all  appropriate 
response  actions  required  for  me  site. 
EPA  Region  10  issued  s  memo  to 
document  that  no  further  active 
remedial  response  is  necessary  at  the 
site  thus  qualifying  the  Site  for 
inclusion  on  the  Superfund  Site 
Construction  Completion  List,  and  a 
final  close  out  report  that  documents  the 
achievement  of  cleanup  goals;  (2) 
Ecology  concurred  with  the  proposed 
deletion  decision;  (3)  A  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  appropriate 
federal,  state,  and  local  officials  and 
other  interested  parties  armouncing  the 
commencement  of  a  30-day  public 
comment  period  on  EPA's  Notice  of 
Intent  to  Delete;  and,  (4)  All  relevant 
documents  have  been  made  available  for 
public  review  in  the  local  Site 
information  repositories. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself,  create,  alter  or  revoke  any 
individual  rights  or  obligations.  Tlie 
NPL  is  designed  primarily  for 
informational  purposes  to  assist  Agency 
management.  As  mentioned  in  Sec^on 
n  of  this  Notice,  40  CFR  300.425(e)(3) 
states  that  deletion  of  a  site  bom  the 
NFL  does  not  preclude  eligibility  for 
future  response  actions. 

EPA's  Regional  Office  will  accept  and 
evaluate  public  comments  on  EPA's 
Notice  of  Intent  to  Delete  before  making 
a  final  decision.  The  Agency  will 
prepare  a  Responsivenes.s  Summary  if 
any  significant  public  comments  are 
received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  action  in 
the  Federal  Register.  Generally,  tiie  NPL 
will  reflect  deletions  in  the  final  update 
following  the  final  action.  Public  notices 
and  copies  of  the  Responsiveness 
Summary  will  be  made  available  to 
local  residents  by  the  Regional  office. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  provides 
the  Agency's  rationale  for  the  intention 
to  delete  this  Site  bom  the  NPL. 
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Site  Location  and  History 

McChord  Air  Force  Baie  (AFB)  ii  an 
active  4316-acre  military  initallation 
located  leven  miles  south  of  dovmtown 
Taooma.  Tbe  Waihrack  Treatment  Ana 
CWTA),  a  22-acre  area  where  airplanes 
w«ra  washed  and  drained  of  fuel,  is 
located  within  the  northern  industiial 
and  operational  portion  of  the  baae 
along  the  western  portion  of  the 
instrument  runway.  Tbe  site  inchidaa 
the  former  washrack  (now  inactive),  two 
laach  pits  (now  backfilled),  an  oil/water 
sapaialor  (skimmer),  storm  drainage 
innltntion  ditches  (now  backfiUad)  and 
a  layer  of  floating  fuel  on  shallow 
groundwater  in  the  vicinity. 

The  two  Department  of  Defignse  (DOD) 
Installation  Restoration  Program  (IKP) 
sites  that  comprise  the  WTA  (SD-S4,  the 
leach  pita:  and  DP-60,  infiltration 
dildiea)  were  originally  identified 
during  the  1982  Fbaae  I  record  search 
(CH2MHI11. 1962)  conducted  by 
McQund.  The  phase  two  IKP 
investigation  (SAIC,  1965)  measured 
low  level  organic  conlominalion  at  Site 
IX>-60  and  the  adjacent  DIP  Site  SD-54. 

As  a  result  of  tbs  ntP  record  search 
and  investigatiaii,  further  studies  were 
recommended  to  confirm  contaminant 
characteristics  and  distribution.  The 
EPA  designated  Site  SI>-54  as  the 
Washrack  Treatment  Area  in  1984  and 
nominated  it  for  inclusion  on  the  NPL. 
The  site  was  listed  in  1987.  In  1989  the 
Air  Force  entered  into  a  three  party 
Federal  Facilities  Agreement  (FFA)  with 
Region  X  of  the  EPA  and  Ecology  fbr 
conducting  an  investigation  and 
cleanup  of  contaminants  posing  on 
unacceptable  risk  to  human  health  and 
the  envinmnienL 

A  remedial  investigation,  which  was 
completed  in  1992,  investigated  source 
areas  for  the  floating  fuel  and  evaluated 
the  nature  and  extent  of  contamination 
in  all  potentially  affected  media.  Based 
on  evaluation  of  the  RI  and  the  baseline 
risk  assessment,  tbe  EPA  determined 
and  documented  in  the  Record  of 
Decision  (ROD)  for  the  WTA  that  no 
remedial  action  under  CERCLA  was 
necessary  for  soil,  surface  water  or 
sediment  to  ensure  protection  of  human 
health  and  the  environment.  The  ROD 
selected  passive  removal  of  the  floating 
fuel  to  address  the  uitacceptable  risk 
posed  by  benzene  associated  with  the 
floating  fuel  layer,  and  monitoring  to 
evaluate  the  need  for  remediation  of  the 
residual  fuel  in  tbe  soil. 

A  remedial  design  pilot  study  for 
recovery  of  the  floating  fuel  or  Non- 
Aqueous  Phase  Liquids  (NAFL)  was 
performed  in  1993  and  1994  to 
determine  if  the  layw  of  floating  fuel 
could  be  removed.  The  NAPL  Pilot  Test 


Study  (EA  Engioaoing,  1994) 
concluded  that  passive  removal  of  the 
fuel  was  not  Ciaaible  due  to  the  small 
amount  of  fiial  praaeot  and  that  original 
estimataa  of  iiwi  available  for  recovery 
were  oveiestimatas.  Tbe  study  also 
concltxled  that  the  soil  was  not  a 
significant  continuing  source  of 
contamination  to  groundwater  and  that 
then  is  an  active  population  of  bacteria 
present  in  tha  soil  capable  of  naturally 
degrading  the  petroleum. 

In  light  of  the  findings  of  the  Pilot 
Study  an  Explanation  of  Significant 
Difiaraaces  (ESD)  «iras  prepared.  The 
BSD  daacribed  the  results  of  the  pilot 
study  and  the  changes  that  ware  made 
to  the  ROD  as  a  result  The  ESO  changed 
the  final  remedy  to  a  combinatlan  of 
natural  attanuatlon  and  loog-teim 
monitoring  of  the  groundwater.  Natural 
attenuation  consists  in  part  of  allowing 
the  hydrocarbons  in  the  shallow 
groundwater  to  be  consumed  by  the 
natnrally  occurring  bacteria  preaent  at 
the  Ute  and  to  allow  the  lighter  portions 
of  the  hydrocarbons  to  volatilize.  The 
shallow  groundwater  below  the  floating 
fuel  would  be  monitored,  as  well  as  the 
shallow  groundwater  up-  and  down 
gradient  of  the  floating  fuel. 

The  installation  of  one  test  trench  and 
ten  test  pit  observation  wells  as  part  of 
the  pilot  test  for  the  passive  removal  of 
the  floating  fuel  constituted  the  only 
active  remedial  action  that  occurred  at 
the  site.  EPA  concurred  in  a  March  1995 
addenduun  to  the  ROD  that  no  further 
active  remedial  response  tmder  C£RCLA 
is  necessary  at  the  WTA.  This 
addendum  served  to  signify  ^ 
construction  completion. 

Eleven  rounds  of  groundwater 
samples  have  been  collected  at  the 
floating  fuel  area  since  September  1990. 
All  of  the  groundwater  samples  were 
analyzed  for  the  six  compounds  for 
which  Remedial  Action  Objectives 
(RAOs)  vrere  esUblished  in  the  ROD. 
With  the  exception  of  total  petroleum 
hydrocarbons  (TPH),  levels  of  these 
compounds  detected  in  the  seven 
rounds  conducted  since  completion  of 
the  ROD  have  been  consistently  below 
the  RAOs.  Semi-annual  monitoring 
reports  conducted  since  the  ROD  for  the 
WTA  are  available  in  the  sits  repository. 

Public  Participation 

Community  input  has  been  sought  by 
McChord  Air  Force  Base  throughout  the 
cleanup  process  for  the  Site. 
Community  relations  activities  have 
included  public  meetings  prior  to  the 
signing  of  the  ROD,  several  public 
notices  in  local  newspapers,  and  routine 
publication  of  progress  fact  sheets.  A 
copy  of  the  Deletion  Docket  can  be 
reviewed  by  the  public  at  the  Pierce 


County  Library,  Lakewood  Branch  or 
the  EPA  Region  10  Superfund  Reconis 
Center.  The  Deletion  Docket  includes 
this  Notice,  the  ROD,  ESO,  Remedial 
Action  Construction  Rapoit,  Memo 
doctmienting  that  no  further  remedial 
action  is  necessary,  and  Final  Site 
Close-Out  Report.  EPA  Region  10  will 
also  aimounca  the  availability  of  the 
Delation  Docket  for  public  review  in  a 
local  nawspaper  and  informational  fsct 


One  of  tha  three  criteria  for  delation 
specifies  that  EPA  may  delete  a  site 
from  the  NPL  if  "responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required". 
Q>A,  with  the  concurrence  of  Ecology, 
believes  that  this  criterion  for  deletion 
has  been  met.  Ground  water  data  from 
the  Site  confirm  that  the  ROD  cleanup 
goals  have  been  achieved.  It  is 
concluded  that  there  is  no  significant 
threet  to  human  health  or  the 
envirotmient  and,  therefore,  no  further 
remedial  action  is  necessary. 
Subaaquentiy,  B>A  is  proposing 
deletion  of  this  Site  from  the  NPL. 
Documents  supporting  this  action  are 
available  from  me  docket. 

Dated:  fuly  8, 1996. 
CFiwUsjr, 

Acting  Regional  Administrator,  Hegion  10. 
IFR  Doc.  96-181S0  fiUtd  7-19-96: 8:45  ami 


DEPARTMENT  OF  DEFENSE 

48  CFR  Pwts  219  and  2S2 
IPFARSC 


Dafana*  Fadaral  Aequiaition 
Raguiaiion  Supptamant;  Cartlflcala  o( 
Compalancy 

AOeiCV:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

aUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  RegtilaUon 
Supplement  PFARS)  to  implement 
revisions  made  to  the  Small  Business 
Administration's  regulations  covering 
the  Pnxnirement  Assistance  Programs 
(Part  125,  Chapter  I.  Title  13  of  the  Code 
of  Federal  Regulations). 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
September  20, 1996,  to  be  considered  in 
the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Susan  L.  Sdmeider, 


Fadaral 
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FDUSD(A&T)DPPAR),  IMD  3D139, 
3062  Dafsnae  Pentagon,  Washington,  DC 
20301-^1062.  Telefax  number  (703)  602- 
0350.  Please  dtc  DFARS  Case  96-0003 
in  all  correspondence  related  to  thia 
issue. 

FOR  FUNTHEII  WTOWIAHOII  OONTACT: 
Soaan  Schneider,  (703)  602-0131. 

'ARV 


A.Baciignn>d 

This  proposed  rule  amends  DFARS 
Parts  219  and  252  to  implement  changes 
made  to  the  Small  Business 
Administration's  (SEA)  regulations  (Part 
125,  Chapter  I,  Tide  13  of  the  Code  of 
Federal  RagulaUons).  The  proposed  rule 
(1)  updates  the  names  of  the  SEA  offices 
involved  in  processing  Certificstes  of 
Competency  in  order  to  conform  with 
final  revisions  to  SBA  regulations;  (2) 
removes  language  referencing  set-aside 
prafereix»s  fbr  a  small  disadvantaged 
business  manubcturer  or  regular  dealer 
owned  by  an  Indian  tribe,  including  an 
Alaska  Native  Corporation,  because  the 
underlying  statutes  (Section  BOSl  of  the 
1994  Defense  Authorization  Act  and 
Section  8012  of  the  1995  Defense 
Authorization  Act)  are  no  longer  in 
effect;  (3)  replaces  the  term  "regular 
dealer"  with  "notunanufacturer"  to 
conform  with  final  revisions  to 
Department  of  Labor  regulations;  and  (4) 
provides  a  DFARS  definition  for  the 
term  "nonmanufacturer." 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
'  within  the  meaning  of  the  Regulatory 
Flexibility  Act,  S  U.S.C.  601,  et  seq., 
because  the  rule  does  not  impose  any 
new  requirements  on  contractors,  large 
or  small.  The  proposed  rule  merely 
implements  the  SBA  rule  to  clarify  its 
applicability  within  the  Department  of 
Dafense  and  makes  administrative 
changes  consistent  with  the  changes  in 
13  CFR  Part  125.  An  initial  regulatory 
flexibility  analysis  has  thetefne  not 
been  performed.  Comments  are  invited 


from  small  busineasea  and  other 
interested  parties.  Conmisnts  from  small 
entities  conoeming  the  a&cted  DFARS 
subparts  wiU  also  oe  considered  in 
accordance  with  Section  610  of  the  Act 
Such  ccHnments  must  be  submitted 
separately  and  dte  DFARS  Case  96- 
DIX)3  in  conespondence. 

C  Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
any  new  reporting  or  recordkeeping 
requiremeiits  which  require  Office  of 
Management  and  Budget  approval 
under  44  U.S.C  3501,  et  aeq. 

Lial  ofSiifaiacis  in  48  CFK  Paita  219  and 
252 

Government  practuement 
MichdeP.Felenoa. 
Executive  Editor,  Defense  Acquisition 
Regulations  Council . 

Therefore,  it  is  proposed  that  48  CFR 
Parts  219  and  252  be  amended  as 
follows:  

1.  The  authority  dlation  fbr  48  CFR 
Parts  219  and  252  continues  to  read  as 
follows: 

Aadiaritj:  41  U.S.C  421  and  48  (TK 

Chsplsrl. 

PART  21»-S*IALL  BUSINESS 
PROGRAMS 

2.  Section  219.602-3  is  amended  by 
revising  paragraph  (c)(i)(A)  to  read  as 
follows: 

219.602-3   flaaolvlng  dMaiancaa  baaiMafi 


AdmlnlatiaUun. 

(c)(i)*  *  * 

(A)  A  request  for  appeal,  summarizing 
the  issues.  The  request  must  be  sent  to 
arrive  within  five  working  days  after 
receipt  of  the  SBA  Headquarters  written 
position. 


PART  2S2-80LICfrATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.219-7006  is  amended 
by  adding  in  paragraph  (a),  in 


alphabatical  order,  a  definition  of 
"Nonmanufacturer":  and  by  revising  tha 
intnxluctory  text  of  paragraph  (dXl). 
paragraph  (d)(2),  and  Alternate  I  to  read 
asfoUowK 


"Nonmonufecturer,"  ai  used  in  this  clause, 
mesiu  a  small  disadrantagsd  basinesB 
concern  which,  although  not  Involved  in  the 
manufacture  of  tbe  supplies  required  t)y  the 
•oUcititioo,  is  aiigagad  in  "-"'""'"b  sales  of 
such  supplies  to  tbe  public 


(d)  •  •  • 

(1)  A  small  disadvantogad  bustoeas 
ooocem,  historically  blacli  college  or 
univenity,  or  minority  institution  ofiieror 
ogreas  that  in  perfonnanoe  of  the  coimact,  io 
the  case  of  a  coatnct  lav — 

•        •        •         •        • 

(2)  A  small  disadvantaged  Imsiness, 
historically  black  college  or  uoiveisity,  or 
minority  institutioo  nonmanufiicturer 
submitting  an  ofier  in  its  own  name  agrees 
to  furnish  in  performing  tliis  contract  only 
end  items  manufactured  or  produced  by 
small  disadvantaged  tiusinesa  concenis, 
historically  black  coUegea  or  usivecsitias,  or 
mlomity  institutloas  in  the  United  States. 


ALTERNATE  I    (DATE) 


As  prescribed  in  219.7003,  substitute  the 
following  paragiapii  (dK2)  far  paragraph 
(dX2)  of  the  basic  clause: 

(d)(2)  A  small  disadvantaged  tnisiness, 
historically  black  college  or  university,  or 
minority  institution  nonmanufiscturer 
submitting  an  ofier  in  its  own  name  agrees 
to  furnish  in  perfonning  this  contract  only 
end  items  manufactured  or  produced  by 
small  business  concerns,  historically  black 
colleges  or  universides.  or  minority 
institutioos  in  tbe  United  States. 

IFR  Doc.  96-18432  Filed  7-19-96:  8:45  ami 
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pUMC  mMceiCT  HMnnQi  ana  ffwoM^Miofw, 
oonvniteA  niMlinQt,  aQsncy  dacWons  and 
fulngB,  dalsQitans  of  auffoity,  flHno  of 
pMMom  and  niplcaliona  and  aganry 
naiBnwnis  of  o>uanlJ(itii'wi  and  tunctiona  are 
axampias  of  documants  appaanng  in  this 


DEPARTMENT  OF  AQRICULTURE 

ForaM  Sarvic* 

Kwiaington  QoldMliM  ProlMt,  AK, 
TongaM  Nalianal  Forsst-ChattMin 
Ana,  Jmmm  RMigM' OMitot;  IntMit  To 


bnpact  StatMnant 

Pursuant  to  mctlon  102(2)(C)  of  the 
NatiooaJ  Environmental  PoUcy  Act  of 
1969,  the  USDA  Forest  Service. 
Chsthain  Area,  under  the  direction  of 
the  Juneau  Ranger  District,  will  be 
preparing  a  supplemental 
enviromnental  impact  statement  to 
analyze  and  display  the  effects  of 
proposed  changes  to  the  Kensington 
Gold  Project,  located  on  public  and 
private  lands  in  southeastern  Alaska. 
The  proposed  mine  is  operated  by  Coeur 
Alaska  and  is  located  approximately  45 
miles  north  of  downtown  Juneau,  llie 
Record  of  Decision  for  the  original  Final 
Environmental  Impact  Statement  was 
signed  on  January  29,  1 992. 

The  proposed  operations  are  subject 
to  approval  of  a  Plan  of  Operations 
under  36  CFR,  Part  228.  which  is 
intended  to  ensure  that  adverse 
environmental  effects  on  National 
Forest  Sy.^tem  lands  and  resources  are 
minimized.  The  proposed  changes  to 
the  profact's  Plan  of  Operations  include 
the  following: 

1.  Construction  of  a  dry  tailings 
(dewateredj  storage  facility 

2.  Relocation  of  the  permanent  camp 
Eacihties 

3.  Off-site  processing  of  the  flotation 
concentrate 

4.  Selective  undeigrotmd  backfilling  of 
tailings  in  the  mine 

5.  Location  of  the  concentrate  storage 
area  at  Comet  Beach 

6.  Use  of  diesel  fuel  for  power 
generation  rather  than  LPG  (liquified 
petroleum  gas) 

7.  Redesign  and  alignment  of  the  haul 
road 


8.  Relocation  of  diesel  storage  tank, 
laydown  area,  and  en>losive  storage 

9.  Separate  treatment  of  mine  drainage 

10.  Mine  waste  rock  storage  facility 

11.  New  facilities  for  mine  operations 

12.  Construction  of  addittonal  settling 
ponds 

The  purpose  and  need  for  the 
propoMd  amendments  to  the  Plan  of 
Operations  analyzed  in  the  1992  EIS.  is 
to  reduce  potential  impacts  from  a 
mixing  zone  in  saltwater;  increase  the 
assurance  of  meeting  water  quality 
standards;  minimire  potential  impact* 
to  Ophir/Ivanhoe  and  Sherman  Creeks: 
reduce  operational  and  maintenance 
requirements;  minimize  reclamation 
and  long  term  closure  liabilities:  and 
increase  the  economic  efficiency  of  thfl 
mine. 

In  addition  to  the  Forest  Service,  the 
Environmental  Protection  Agency  and 
U.S.  Army  Corps  of  Engineers  have 
jurisdictioii  and  will  participate  as 
cooperating  agencies  in  the  preparation 
of  the  SETS.  The  Forest  Service  has 
agreed  to  be  the  lead  agency.  EPA  will 
be  responsible  for  assuring  that  the 
analysis  provides  sufficient  information 
for  issuance  of  a  National  Pollutant 
EMacharge  Elimination  System  permit 
under  authority  of  the  Clean  Water  Act. 
The  Corps  will  be  responsible  for 
ensuring  that  the  analysis  provides 
sufficient  information  for  Issuance  of  a 
Section  404  of  the  Clean  Water  Act 
permit.  Section  10  of  the  Rivers  and 
Harbors  Act  of  1899  permit,  and  for 
compliance  with  Executive  Orders 
11990  and  11900  for  wetlands  and 
floodplains.  Memorandums  of 
Understanding  have  been  completed 
with  both  of  the  cooperating  agencies. 

The  decision  to  be  made  is  whether  or 
not  to  approve  the  Plan  of  Operations  as 
amended  or  require  the  operator  to 
revise  its  proposal.  The  original  FEIS 
analyzed  the  eSiBcts  of  developing  the 
Kensington  Cold  Project.  The  SEIS  will 
analyze  only  the  effects  of  the  proposed 
changes  to  the  Plan  of  Operations. 

The  SEIS  will  be  prepared  by  a  third 
party  contractor,  SAIC,  for  the 
cooperating  agencies  under  the 
direction  of  the  Forest  Service. 

Key  resources  to  be  analyzed  include 
stability  of  the  dry  tailings  storage  area; 
impacts  to  wetlands;  impacts  to 
fisheries  from  the  discharge;  visual  and 
water  quality  effects  and  stability  of 
disturbed  areas  such  as  the  dry  tailings 
storage  area,  laydown  area,  new  fuel 


tank  sitas,  and  avalanche  control  areas; 
air  quality  effects  btxa  diesel  power 
generation;  spill  potential  and  effects  of 
h«iiling  and  handling  addiUonal  diesel 
fuel. 

Gary  A.  Morrison,  Forest  Supervisor, 
Tongass  National  Forest,  Chatham  Area, 
is  the  responsible  official. 

The  Forest  Service  is  seeking 
information  and  comments  firom 
Federal,  State,  and  local  agencies  as 
well  as  individuals  and  organizations 
who  may  be  interested  in.  or  affected  by 
the  proposed  action.  Public  scoping 
meetings  are  planned  for  Jimeau  at 
Centennial  Hall  from  2:(X)  p.m.  until 
7KX>  p.m.  on  Wednesday,  August  7  and 
in  Haines  at  the  Council  Chambers  in 
City  Hall  from  2:00  p.m.  until  7:00  p.m. 
on  Thursday,  August  8. 

Comments  will  be  accepted 
throughout  the  EIS  process  but,  to  be 
most  usefiil  during  the  analysis  they 
should  be  received  in  writing  by  August 
IS.  1996. 

The  draft  supplemental 
environmental  impact  statement  should 
be  available  for  public  review  by 
October  1, 1996.  The  comment  period 
on  the  draft  supplemental 
environmental  impact  statement  will  be 
45  days  £rom  the  date  the 
Environmental  I^tection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  fiiul 
supplemental  environmental  impact 
statement  is  scheduled  to  be  completed 
by  December  IS,  1996. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
enviroiunental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  the  completion  of  the  final 
envirormiental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel,  803  F.2d  1016, 
1022  (9th  Cir.  1986]  and  IVisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
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that  tboaa  intereated  in  this  proposed 
action  paitidpats  by  the  close  of  the  45 
day  comment  period  so  that  aubatantive 
comments  ana  objectioiis  are  made 
available  to  the  Forest  Service  at  a  time 
whan  it  can  meaningfully  consider  them 
and  latpond  to  tham  in  the  final 
enviranmantal  impact  statemanL  To 
anial  the  Foratt  Service  in  idraitifying 
and  oonsidering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chaptere  of  the  draft 
ttatamant  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  dlaciusad  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimdl  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1S03.3  in  addressing  these  points. 

Written  comments  and  suggestions 
concaming  the  analysis  should  be  sent 
to  Roger  Birk.  Minerals  Management 
Specialist.  Juneau  Ranger  District,  8465 
Old  Dairy  Road,  Juneau,  Alaska,  99801. 
The  telephone  ntmiber  is  907-SB6-8800 
and  the  fax  is  S86-8808. 

Dated:  July  10. 1996. 
Gary  A.  Menisoil. 
forest  Supervisor. 

[FR  Doc  96-18460  Filed  7-19-96:  8:45  ami 
■uan  COM  Mi»-ii-*i 


Orain  Inapaction,  Facfcaia  and 
Stockyarda  Admlnlatrallon 

Uvaaloefc  Cara  and  Handling 
OukMlnaa;  Exianalon  of  Commant 


r:  On  May  17. 1996.  a  notice 
requesting  public  commenL<i  regarding 
the  Agency's  proposed  livestock  care 
and  handling  guidelines  was  published 
in  the  Federal  Register  (61  FR  24916). 
Comments  are  being  sought  concerning 
the  proposed  guidelines  for  the  care  and 
handling  of  livestock  at  stockyards  to 
assist  the  industry  in  complying  with 
the  provisions  of  the  Packers  and 
Stockyards  Act. 

The  notice  published  in  the  Federal 
Regiiter  on  May  17, 1996,  requires 
comments  to  be  filed  witn  the 
Administration  on  or  before  July  16, 
1996.  Pursuant  to  requests  from 
interested  parties  for  additional  time  to 
prepare  their  conmients,  the  time  for 
filing  is  being  extended  30  days. 
DATES:  The  time  for  filing  comments  is 
hereby  extended  to  and  includes  August 
15. 1996. 


MOWtaaW:  Comments  may  be  mailed  to 
the  Deputy  Administrator,  Packan  and 
Stocb^mls  Progiams.  Room  3039,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2800.  Comments  received  may  be    ' 
inspected  during  normal  business  hoim 
in  the  Offic»  of  the  Deputy 
Administrator,  Packsre  and  Stockyards 
Programs. 

Fon  Fum>CR  avOMMiiON  contact:  Dan 
Van  Ackeren,  Director,  Livestock 
Marketing  Division,  (202)  720-6951. 

Done  a(  WaahiagloD.  DC  this  isth  day  of 
July  19116. 
laaasLBakar. 

Atlminigtrabv,  Grain  Inspection,  PodKn  and 
Stockyards  Administration. 
(FR  Doc  96-18405  Piled  7-19-96: 8:45  am) 


Rural  UtilMaa  Sanrtoa 

DIatanoa  I  aamlng  and  Talaniadlelna 
Orant  Program— NoOoa  of  AppHcMion 
HIIng  DaadNna  for  Flaeal  Yaar  1996 
Fundng;  ConacOon 

AOENCY:  Rural  Utilities  Service.  USDA. 
ACTMN:  Correction. 

In  the  notice  on  page  33639  in  the 
issue  of  Thursday.  Jime  27, 1096.  make 
the  following  correction: 

On  page  33639  in  the  third  column, 
change  the  telephone  number  for  Gerald 
Nugent,  Jr.,  Director,  Northeast  Area  to 
(202)  720-2281. 
aiMwirt  Pelavs, 
Acting  Administrator. 
(FR  Doc  96-18403  Filed  7-19-96;  8:45  ami 
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ARMED  FORCES  RETIR0IENT  HOME 

Privacy  Act  of  1974;  Computar 
Matching  Pn>grani  Batwaan  tha  Amiad 
Forcaa  RaUramant  Homa  and  tha 
Social  Sacurtty  Administration 

AOBWY:  Armed  Forces  Retirement 
Home  (AFRH). 
ACTION:  Notice. 

SUMMARY:  Punuant  to  section  552a 
(e)(12)  of  the  Privacy  Act  of  1974,  as 
amended,  and  the  Office  of  Personnel 
Management  and  Budget  (OMB) 
Guidelines  on  Matching  Programs, 
notice  is  hereby  made  of  the  computer 
matching  between  the  Armed  Forces 
Retirement  Home  (AFRH)  and  the  Social 
Security  Administration  (SSA).  The 
purpose  of  this  match  is  for  SSA  to 
provide  and  verify  benefit  payment 
information  on  the  AFRH's  residents. 


IMTCS:  This  proposed  action  will 
become  effective  August  21, 1996.  The 
computer  matrfiiiTg  will  procsad 
aocmdingly  without  further  noUca, 
unless  comments  are  received  which 
would  lasult  in  a  contrary 
dstanninatian  or  if  Congress  or  the 
Office  of  Management  and  Budget, 
objects  thereto.  Any  pubUc  comment 
must  be  received  before  the  efiective 
data. 


Any  interested  party  may 
submit  written  comments  to  the  U.S. 
Sokiien'  and  Airmen's  Home,  Resource 
Managament  Directorate,  3700  North 
Capitol  Street  NW..  Washington.  DC 
20317-0002. 

FOH  FUNTHEn  SWORMATKM  OONTACT: 
Donna  H.  Dietz,  at  (202)  722-3163. 

SUPPLBMBfTART  MFORMATKM:  AFRH  and 
SSA  have  concluded  an  agreement  to 
conduct  8  computer  matching  program. 
The  purpose  of  this  agreement  is  to 
establish  the  conditions  under  whidi 
the  SSA  agrees  to  the  disclosure  of 
benefit  payment  information  on  the 
residents  of  the  AFRH,  which  includes 
the  United  States  Soldiera'  and 
Airmen's  Home  (USSAH)  and  United 
States  Naval  Home  (USNH).  The  AFRH 
Resident  Fee  Maintenance  System  will 
be  used  in  a  matching  program  with  the 
SSA  Master  Beneficiary  Records  and 
Supplemental  Security  Income  Records. 
Residents  of  the  AFfOi  are  required  by 
24  use.  414  to  pay  a  percentage  of 
their  Federal  payments,  including 
Social  Security;  thus,  the  AFRH  will  use 
the  SSA  data  to  verify  the  benefit 
earnings  information  currently  provided 
by  the  residents,  and  identify  any 
unreported  recipients  of  benefit 
payments.  A  computer  matching  is  the 
most  efficient  and  effective  manner  to 
accomplish  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
thejefore  concluded,  and  agreed  upon, 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  of 
accomplishing  this  requirement. 

The  matching  agreement  and  an 
advance  copy  of  this  notice  were 
submitted  on  July  12, 1996,  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  United  States  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  United 
States  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  United  States  Senate,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Aflairs. 
Office  of  Management  and  Budget.  The 
matching  program  is  subject  to  review 
by  Congress  and  OMB  and  shall  not 
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becoma  a0active  imti]  tiut  revisw 

pariod  haa  •Upnd. 

DMidiW.laMiaa. 

Okut,  Anatd  Forotg  BsHnamt  HoKOA 

Coa^atn'MalcUag 


andthaSadalSaevityi 

A.  Participating  Agendet:  AFRH  and 
SSA. 

B.  Purpose  of  the  matching  program: 
Tha  puipoae  of  this  computer  matching 
progtam  it  to  ideatify  and  verify  the 
SodJd  Saciuity  baoefit  eaniinga  of  each 
reaident  of  tha  AFRH.  This  ia  oacaasary 
to  properly  aiaaaa  correct  raatdent  iee 
amounts,  which  is  raquind  by  24  USC 
414  to  be  a  fixed  peroantaga  of  nsidents' 
Federal  payments,  inchidh^  Sodal 
Security  paymants. 

C  Autnarity  for  conducting  the 
matching  program;  Tha  Aimed  Forces 
Retiramant  Home  Act  of  1991. 24  USC 
401-441,  requires  the  Directors  of  the 
USSAH  and  USNH.  which  are 
incocporatad  under  the  Aimed  Forces 
Satinment  Heme,  to  coUact  from  each 
lesidant  a  monthly  rssidant  fee.  The  fee 
is  a  Gxsd  percent^  of  residents' 
Fedenl  payments,  including  Sodal 
SeAuity  payments. 

D.  Racoras  to  be  matched:  The  SSA 
records  involved  in  the  match  are  the 
Supplemental  Security  Income  Record, 
HHS/SSA/OSR,  09-60-0103,  and  the 
Maater  Benefidaiy  Record,  HHS/SSA/ 
OSR.  09-60-0090.  The  AFKH  will 
provide  a  magnetic  finder  file 
established  from  the  AFRH  I^ident  Fee 
Maintenance  System  (last  published  at 
58  FR  68629). 

E.  Xnc/mrve  doles  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by 
Congress  and  the  Office  of  Management 
and  Budget.  If  no  objections  are  raised 
by  either  within  40  days,  and  the  30  day 
public  notice  pariod  for  commmt  has 
expired  for  this  Federal  Register  ootica 
with  no  significant  adverse  public     • 
comments,  this  computer  matching 
program  becomes  elective  and  the 
respective  agencies  may  begin  the 
exchange  of  data  at  a  mutually  agreeable 
time  and  will  be  repeeted  on  a 
semiannual  basis.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  traived.  By  agreement  between  SSA 
and  AFRH,  the  matching  program  nvill 
be  in  effect  and  continue  for  18  mcmths, 
with  an  option  to  renew  for  12 
addi&mal  months,  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  tenninate  or 
modify  the  agreement 


F.  Addreas  for  receipt  of  public 
cqmmants  or  iitquiiies;  U.S.  Soldiers' 
and  Ainnao's  Home,  Administration 
Division,  Rasouice  Managament 
Dinctonte,  3700  North  Capitol  Street 
NW.,  Washington,  DC  20317-0002, 
(202)  722-3163. 

(FR  Doc  BS-lMSl  Filed  7-l»-96;  •:4S  iml 


ASSASaMATION  RECORDS  REVIEW 
BOARD 

DATES:  August  5-6, 1996. 

PLACE:  ARRB,  600  E  Street,  NW., 

Washington,  DC 

STATUS:  Open  (Room  206)  and  Closed. 

SMTTimTOKC 


OEPARTMENrOFf 

■mnwwNMi  ireov  Aominmraiion 

NOfvt  AflMnCM  rtW^IFBOS  AQfMflMfll 
(NAFTA),  Altiel*  1«04  Wnrtlonrt  PmmI 


aoenCY:  NAFTA  Secretariat  United 

States  Section,  International  Trade 

Adminiatratim,  Department  of 

Commerce. 

ACTION:  Notice  of  completion  of  panel 

review. 


The  Binatianal  Panel  has 
completed  its  review  of  the  Final 
Determination  Not  to  Revoke 
Antidumping  Dufy  Oiden  and  Findings 
Not  To  Terminate  Suspended 
Investigations  made  by  the  Inteniational 


August  S.  9:00  a.ni.— Gloaed  Maetlng 

1.  Review  and  Aocapl  Minutas  of  Qossd 
Meeting 

2.  Review  of  Attrwrrinstifrn  Records 

3.  Other  Bosinasa 

August  6, 9:00  a.m. — Continuatioa  of  Closed 

Meeting 
August  6,  IM)  pjn. — Open  Meeting 

1.  Review  and  Accept  Minutes  of  the  June 
4, 1996  Open  Mgeting 

2.  Discussion  of  ARRB  review  of  OA 
"SegnKstsd  Collectioa."  The  public  is 
invited  to  comment 

OONTACT  KMON  FOH  MOW  MFOMIATION: 
Thomaa  Samolxik,  Asaodate  Director  for 
Communications,  600  E  Street,  NW., 
Second  Floor,  Washington,  DC  20S30. 
Telephone:  (202)  724-0088:  Fax:  (202) 
724-0457. 

DsvUG-Marweil, 

£xecutrve  Directiar. 

IFR  Doc  «e-iaS83  Filed  7-17-46:  S^Ol  pmj 


Tkada  Administration  respecting  Color 
Pictun  Tubes  bam  Canada,  Sacretaiiat 
File  Ho.  USA-95-ig04-03. 
FOA  nillTHM  NiFOMIATIOM  CONTACT; 
Jamet  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Wadlington.  DC  20230.  (202)  482-5438. 
tUPPtBKNTAflT  MFOMiATIOM:  On  May  6, 
1996  the  Binatlonal  Panel  issued  its 
decision  affinning  the  Final 
Detennination  Not  to  Revoke 
Antidumping  Duty  Orders  and  Findings 
Not  To  Tenninate  Suspended 
Investlgationa  made  by  the  International 
Trade  Administration  respecting  Color 
Picture  Tubes  from  Canada.  The 
Secretariat  was  instructed  to  issue  a 
Notice  of  Final  Panel  Action  on  May  17, 
1996.  No  Request  for  an  Extraordinary 
Challenge  waa  filed  within  30  days  of 
the  issuance  of  the  Notice  of  Final  Panel 
Action.  Therefore,  on  the  basis  of  the 
Panel  decision  and  Rule  80  of  the 
Aitlde  1904  Panel  Rules,  the  Panel 
Review  was  completed  and  the  panelists 
were  dischaigad  from  their  duties 
eSsctive  June  17, 1996. 

Dsted:  July  12, 1996. 
JOMSR-Halbaia, 

United  SbHei  Secretary,  NAFTA  SeaetariaL 
IFR  Doc  96-18449  Filed  7-19-96: 8:45  ami 


NalioiMt  OoMnIc  and  AtmoaptMito 


pj>.  0TMS8B] 


(P167H) 

AOCNCT:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conuneioe. 

ACTION:  Receipt  of  applicati<m. 

summary:  Notice  is  hereby  given  that 
Hubbs-Sea  World  Research  Institute. 
2595  Ingiaham  Straat,  San  Diego,  CA 
92109,  has  applied  in  due  form  for  a 
permit  to  take  several  species  of 
pinnipeds  and  small  cetaceaiu  for 
purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  August  21, 1996. 
AOOHESSCS:  The  application  and  related 
documents  are  available  for  leview 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard,  Suite  4200, 
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Long  Beech,  CA  90802-4213  (310/980- 
4001). 

Written  data  or  views,  or  requests  for 
a  public  heating  on  this  request,  should 
be  submitted  to  the  Director.  Office  of 
Protected  Reeources.  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
spedfic  reasons  why  a  hearing  on  this 
piaiticular  request  would  be  appropriate. 

FOn  FURTHER  WfORMATION  CONTACT. 
Jeaimle  Drevenak,  Permits  Diviaion, 
301/713-2289. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Regialar, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
GDnunission  and  its  Committee  of 
Sdentific  Advisors. 

SUPKEMBITARV  MFOmUTION:  The 
subject  permit  Is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  el  seq.),  and  the  Rsgxilations 
Governing  the  Taking  and  Importing  of 
Marina  Manmials  (50  CFR  part  216). 

The  applicant  seeks  authorization  to 
harass  [i.e.,  expose  to  P«hing  gear  and 
auditory  stimulus)  rehabilitated 
common  dolpLins  [Delphinus  delphis) 
(up  to  3  animals):  stranded  rehabilitated 
and  permanentfy  held  Califbmia  sea 
bans  IZaiophus  califomianus)  (up  to  48 
animals),  harbor  seals  {Pboca  vituiina) 
(up  to  to  animals),  and  elephant  seals 
IMirounga  angustirostris)  (up  to  14 
animals):  and  permanently  held 
bottlenose  dolphins  (Turs/ops 
tnuicotus)  (up  to  42  animals),  Pacific 
white-sided  dolphins  {Lagenorhyncbus 
obliquidens)  (up  to  8  animals),  and 
Commersoas  dolphins 
ICephalorbyncbus  commersonii)  (up  to 
7  animals)  during  experiments  to 
meesure  the  interaction  of  small 
cetaceans  snd  piimipeds  with  fishing 
gear  and  to  determine  the  eHect  of 
introducing  a  pinger  on  responses.  Up 
to  20  piimipeds  and  10  cetaceans  may 
be  subject  to  superfidal  contusions, 
abrasions  or  cuts.  The  proposed 
experiments  will  take  place  at  Sea 
World  porks  in  California,  Texas,  Ohio, 
and  Florida,  over  a  2  1/2  year  period. 

Dated:  )uly  IS.  1996. 
AaaD-Tkifaaah, 

Chief.  Permits  and  Documentation  Diviaion. 
Office  of  Protected  Resources.  National 
Marine  Fistieries  Service. 
(FR  Doc  96-18529  Filed  7-19-96;  8:45  ami 


COMMOOnY  FUTURES  TKADMQ 


Coffaa,  Sugar  S  Cooos  Ewhange^  Ine.: 
AfipHcallone  for  OealgMUofi  In 
Ftiluraa  and  Fulurie  OpHona  on  Butlar 

AOENCY:  Commodify  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

t«ms  and  conditions  of  proposed 

commodify  futures  and  option 

contracts. 


:  The  Coffee,  Sugar  ft  Cocoa 
Exdiange,  Inc.  (CSCE  or  Exchange)  has 
applied  for  designatian  as  a  contract 
market  in  butter  futures  contracts  and 
options  on  that  futures  contract.  The 
EHrector  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  aulhorify 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act 

DATES:  Comments  must  be  received  on 
orbefbro  August  21, 1996. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  conmients  to 
jean  A.  Webb,  Secretary,  Conunodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  IISS  21st  St.  NW., 
Wadiington.  DC  20581.  Reference 
should  be  made  to  the  CSCE  butter 
futures  and  option  contracts. 
FOR  FURT>ER  MFORMATION  CONTACT: 
Please  contact  Fred  Linse  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centra, 
1155  21st  St.,  NW..  Washington.  DC 
20581.  telephone  202-418-5273. 
SUPPLEMENTARY  MFORMATKM:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Tiding  Commission.  Three  La&yette. 
Centre,  1155  2lst  St,  NW.,  Washington, 
DC  20581 .  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5097. 

Other  materials  submitted  by  the 
CSCE  may  be  available  upon  request 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1987)),  except  to  the  extent  they  are 
entitled  to  amfidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  sudi  materials 
should  be  made  to  the  FOI,  Priva^y^nd 


Sunahine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  dw 
Commiwion's  headquarlan  in 
accordance  with  17  CFR  14S.7  and 
145.8. 

Any  person  interested  in  submittiag 
written  datl  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  «nth 
reaped  to  other  materials  siihmltted  by 
the  CSCE,  shotild  send  cuch  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  St.,  NW., 
20581  by  the  spedfisd  date. 

Issued  in  Waahingloo,  DC  on  July  IB, 
1996. 


Acting  Director. 

lint  Doc  96-18474  Filad  7-19-46:  8:48  ami 

BUMS  coot  a«i-oi-r 


DEPARTMBIT  OF  DEFENSE 
Department  of  the  Air  Foice 
Propoaed  Collection!  Comnient 


AOENCY:  Armstrong  Laboratory,  Noise 
Effects  Branch  (AIVOEBN).  Department 
of  the  Air  Force,  Department  of  Defense. 
ACTION:  Notice. 

In  compliance  with  the  raquirement 
of  Section  3S06(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Department  of  the  Air  Force  announces 
a  proposed  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof  Comments  are 
invited  on:  (a)  whether  the  proposed 
data  collection  of  information  is 
necessary  for  the  proposed  performance 
of  the  agency,  including  whether  the 
information  shall  have  general  utilify: 
(b)  the  accuracy  of  the  agency's  estimate 
of  buiden  of  the  proposed  data 
collection:  (c)  ways  to  enhance  the 
utilify  and  clarify  of  the  infotmatioa  to 
be  collected:  and  (d)  ways  to  mininil»« 
the  burden  of  the  collection  of  the 
information  on  respondents  through  the 
use  of  new  forms  of  infoimation 
technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  20, 
1996. 


Written  comments  and 

recommendations  on  the  proposed 
infoimation  collection  should  be  sent  to 
Bartholomew  Elias.  PhJ3.,  Armstrong 
Laboratory,  Noise  Effects  Branch  (Aiy 
OEBN).  2610  Seventh  Street  Wright- 
Patterson  AFB,  OH  45433-7901. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
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oUaia  «  copy  of  the  propoMl  md 
■MOCislBd  ooQactica  ijutruiiiails, 
piMM  units  to  tha  abora  addna.  or  call 
Butbolamew  EUaa  at  (513)  2SS-3BM. 

Tide  AMtociated  Form,  and  OUB 
Mimtwr  DoD/USAF  MiUtai;  Aiicnlt 
Ovarfligfal  Sbuly. 

Nnd(  am/ (/•«•:  The  iBbnaatfaa 
coUactkmtonacaaaaiytoobtaiB 
acoiutical  noiaa  data  and  *iaitn  anmy 
data,  to  aatimats  a  doae-rancnaa 
nlatianahip  betvraon  kmum  fam 
militBy  ainaait  ovariU^ta  and  aOada 
(tavAioDa)  CD  Tiaitan  to  Natiooal  Paik 
Saavioa  (NPS)  aiaaa.  Thia  atudy  boUda 
upon  laaaatch  copdntlad  by  the 
National  I%ik  Sarrice  to  axamiiia  the 
doae  raapnnaa  ralattonaWp  bafawi 
righiaaaing  aiiciaft  ovarfl^g^ila  and  MPS 
viattoriaadiana.  Bacanaeof  the 
dilfcnot  dtavactaaiatlca  of  aounda  i^oni 
miUtaiy  ainaalt.  the  doaa  rwapnnaa 
ralationahip  for  thaaa  typaa  (rf  ainaalt 
ovarfUgfata  may  be  quite  diSarant  ban 
the  ralattonahlp  developed  for 
ilghtaaaing  aiioaft  ovarfllghta. 

Affected  Public:  Public  Tiaitoia  to 
National  Paik  Service  i 


OtRMtmatT  Of  BICWOY 
OMMOtl 


Annual  Burden  Houn:  2S0. 
Namber  of  HeepondenU:  ISOO. 
Heeponiet  Per  Respondent:  1. 
Average  Burden  Per  Reepondent:  10 


Aafuency:  Ckia  time. 


On-aite  interviaws  will  be 
adminiAered  with  visitors  at  selected 
sites  within  NPS  areas.  Concurrent  with 
the  on-aite  interviews,  sound  reoonlings 
of  the  exposure  to  aircraft  overfli^its 
(and  other  noise  sources)  vrill  be  taken 
to  detsrmine  the  "noise  doee" 
experienced  by  each  visitor.  The  noise 
doses  will  be  matched  to  the  raqxmses 
obtained  in  the  visitor  survey.  A- 
miniininii  of  300  visitors  and  a 
maxinnnn  of  500  visitors  will  be 
surveyed  at  eech  of  three  potential  sitee 
over  a  period  of  4-5  days  it  eech  sits. 
A  maximiim  total  of  1500  park  visitars 
will  be  surveyed.  The  interview  will 
take  approximately  5-10  minutea  lo 
administer  and  will  be  conducted  with 
all  eligible  adult  members  of  sampled 
groups. 
P^PTl-CsHar. 

Air  Face  FedemlRegielerUaieott  O/fia. 
[FR  Doc  86-18450  FOmd  7-l»-flS:  8:45  sml 


A^flsofy  GONWMttM  on  vi# 


prior  to  dw  meeting:  laaaanabla 
(Hovtaioo  will  be  made  to  include  the 
stalamant  in  the  Uganda  TheOiaiTof 
the  Committaa  is  empowered  to  oopduct 
the  meeting  in  a  bahion  that  will 
Ihdlltafe  the  orderly  conduct  of 


I  of  RMMaabi*  tiMtgy  and 
EiMfjy  CiHCMicy  TogmioIoqIm 

MMCn  onoa  of  Enaigy  and 

Raoawabla  Eongy,  Dapaitment  of 

Bnaigy. 

ACnOH:  Notioa  of  opao  meeting. 

awMMir:  Undaa  the  ptovidona  of  the 
Fedenl  Adviaoty  Committee  Act  (Public 
Law  S2-4S3;  86  StaL  770),  notice  U 
heabj  glvao  of  the  fdUowing  irwiatinB: 
Adviaoiy  Cnmmitfe  oo  the 

AppHcaHan  of  Renewable  &iargy  and 
Btaaigy  Bffldancy  Tachnologiee. 

Date  aad  Time:  Augoat  13, 1996, 8:30 
ajn.-5:<M>  pjn. 

Moca:  Geeage  Waahing»en  Univeiaity 
ChA,  800  21at  Street.  NW.,  3Td  Floor— 
Slllol  Room,  Waahiaglan.  DC 
ran  nnnm  MraMiMicN  otsNTAcr; 
Thomaa  W.  Seoco,  Ofllce  of  Energy 
Outreach  (EE-14).  Enatgy  ESIcieacy  and 
Ranawable  Bnaigy,  U.S.  Department  of 
Bnam,  Waahlngton,  DC  20585, 
Tak^oae  202/586-0759. 

aUWLBKNTMIT  mfomutkm: 

Purpose  (^Committee:  To  advise  the 
Secretary  of  Energy  on  tbs  development 
of  the  soUcitatiao  and  evehution 
criteria  for  g^*wni7i^Fr^»Hy«rtmi  ventuiea, 
and  CO  otharwiae  carrying  out  her 
tesponsibilltiea  under  the  Renevrable 
Energy  and  Energy  BEBdency 
Tedmolosy  Competidveneaa  Act  of 
1989  (PuUic  Law  101-218. 42  U.S.C. 
IZOOS),  as  amended  by  the  Energy 
Policy  Act  of  1992  (Public  Law  102-486, 
42  U.S.C.  13201). 

Tentative  Aaenda:  Briefings  and 
discussions  o£ 

•  Review  of  DOE  aoUdtation  of 
applications  for  <in«Twi«l  assistance  for 
renewable  eoergy  projects; 

•  niscusaion  of  1997  Management 
Plan: 

•  Other  matters  requiring  Committee 
consideration: 

•  Public  Comment  Period  (10  minute 
rule). 

Pabiic  Partictpation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  attar  the  meeting.  Members  of 
the  public  who  wish  to  nuke  onl 
statements  pertaining  to  agenda  items 
should  contact  Thomas  W.  Sacco  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentatians  muat  be  received  2  days 


ABimtee:  The  minntea  of  the  meettng 
will  be  available  tat  public  review  and 
copying  within  30  days  at  the  Fleedom 
of  Inionnatian  PuMic  Reading  Room 
lE-190.  Forrastal  Building,  1000 
Independence  Avenue,  SW., 
Waahingtoo,  DC,  between  9  ajn.  and  4 
pjn.,  Monday  through  Friday,  a)icept 
Fedanl  holidays. 

Issuad  at  Wsshli^tnn,  DC,  onjnij  17, 
1M6. 

BMksl  M.  Samel, 
Acting  Deputy  Advleorjr,  OxanMee 
Manateatent  OfPeer. 
(FK  Doc  96-1S478  PUsd  7-l»-a8:  S-.4S  aaa) 


Fadatfil  Cnaigy  RaQulalofy 


WIUmw  Nrtiral  Qm  CoiivMy:  Noflo* 
of  ItaquMi  Undar  Btankal 


July  18,  iwie. 

Take  notice  that  on  July  10, 1996, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288.  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP96-632-000,  a 
request  pursuant  to  Sections  157.205 
and  lS7.2l8(b)  of  the  Commiscion's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
authorizatian  to  abandoo  bdlities 
located  in  Leevenworth  County,  Kanaas, 
under  WNG's  blanket  certificate  issued 
in  Docket  No.  CP82-479-000  and 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  mors  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commissioo 
and  <n>en  to  public  inspection. 

WNG  propoaea  to  abandon  by  reclaim 
measuring,  regulating,  and  apptirtenant 
Cscilities  originally  installed  for  the 
direct  sale  of  natural  gas  to  the 
Department  of  the  Army  Federal  prison 
barracks  (the  Army)  located  in 
Leavsmworth  County,  Kaitsas.  WNG 
asserts  that  by  letter  dated  February  6,' 
1996,  the  Army  haa  agreed  to  the 
propoaed  abandonmanL  WNG  states 
that  the  estimated  total  coat  to  reclaim 
theee  facilities  is  S3,633  with  a  salvage 
value  of  SO. 

Any  person  or  the  Commisaian  Staff 
may,  within  45  days  of  the  issuance  if 
the  instant  notice  by  the  Commisaion, 
file  pursuant  to  Rule  214  of  the 
Commlsaiao's  Rulaa  of  Ptactioe  and 
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Prooadura  (IB  CFR  385.214),  a  motion  to 
intervene  ajod  pursuant  to  Section 
157.205  of  the  regulationa  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  propoeed  activities  shall  be  deemed 
to  be  authorized  eSsctive  the  day  after 
the  time  allowed  for  filing  a  protest  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
LstaaCsshan, 
Sscretai^. 

(FR  Doc  se-184Sl  FUad  7-19-88;  8:45  sml 
■uaia  coea  anr-ai^ 


(PecltMo.mt6-MtV00ll.ataM 

Potonwc  Ewotrto  PoaMT  Cotnpanyt  at 
sLi  Bactric  Rale  and  Oofporala 


^ll3r  12. 1996. 

Take  notice  that  the  following  filings 
hare  been  made  with  die  fVMniTil»«inn- 


1.  Potaaaac  Electric  Power  Coopaay 

IDockst  Na  ER9fr-2323-000l 

Take  notice  that  on  July  5, 1996. 
'  Potomac  Electric  Power  Compeny 
(Pepco).  tendered  for  filing  service 
agreements  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
entered  into  between  Pepco  and: 
Carolina  Power  and  Light  Company, 
PanEnergy  Power  Services  Inc.,  Morgan 
Stanley  Capital  Group.  TransCanada 
Power  Corp.,  Coral  Power  L.L.C,  and 
Southern  Energy  Mariceting  Company 
Inc.  An  effective  date  of  June  14, 1996 
for  these  service  agreements,  with 
waiver  of  notice,  is  requaatad. 

Coirunent  date:  July  26, 1996,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

Z.  Norlheest  UtUitiea  Service  Coaapaay 
(Dockst  No.  ER8e-2324-oao| 

Take  notice  that  on  July  5, 1996, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Pctot  Transmission  Service  to  The 
Coiuiecticut  Light  and  Powrer  Company 
(CLftP)  under  the  NU  System 
Companies  Transmission  Service  Tariff 
No.  8. 

NUSOO  states  that  a  copy  of  this  filing 
haa  been  mailed  to  CLAP. 

NUSCO  requeau  that  the  Service 
AgreemeDt  become  efhctive  June  11, 
1906. 


Comment  dote:  July  26, 1996,  in 
accordance  with  Standard  Pan^raph  E 
at  the  oad  of  this  notice. 

3.  Nofthaast  Utilities  Service  Conpaay 

IDockat  No.  ER9e-2325-000| 

Take  notice  that  on  July  5, 1996, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  fiUng  a  Service 
Agreement  to  provide  Sholt-Term  Firm 
Point-to-Point  Transmisaloa  Service  to 
Cinergy  Services,  Inc.  (Qneigy)  under 
the  NU  System  Companies' 
Transmission  Service  Tariff  No.  8. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Cinergy. 

NUSCO  tequeeU  that  &  Service 
Agreement  become  effoctive  July  8, 
1996. 

Conunent  date:  July  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Noitfaaaal  UtUillaa  Sarvica  CaaapaBy 

IDockat  No.  Elta8-2328-aao| 

Take  notice  that  oo  July  5, 1996, 
Notthaaat  UtHiUea  Service  Company 
(NUSOO),  tendered  for  filing,  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  to 
Cinergy  Services,  Ina  (Qnetgy)  under 
the  NU  System  Compmiies' 
Transmission  Service  Tariff  No.  8. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Qneivy. 

NUSCO  requests  that  the  Service 
Agreement  become  eSsctive  July  8, 
1996. 

Comment  date:  July  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PECO  Energy  Canqtany 

(Dockat  No.  ER9a-2327-000) 

Take  notice  that  on  July  5, 1996, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  July  1, 1996, 
with  New  York  State  Electric  k  Gas 
Corporation  (NYSEftG)  under  PBCO's 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  4  (Tariff).  The  Service 
Agreements  adds  NYSE&G  aa  a 
customer  under  the  Tariff. 

PECO  rsqueets  an  e%ctive  date  of 
July  1, 1996.  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NYSE&G  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  26. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  FBCO  Energy  Canpany 

IDockst  No.  ER98-232S-a00l 

Take  notice  that  on  July  5, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  1, 1996, 


with  Georgia  Power  Company  (Georgia 
Po«rer)  luider  PGCO'a  FERC  Electric 
Tariff,  FirM  Reviaed  Volume  No.  4 
rrarifl).  The  Servioa  Agreement  adds 
Georgia  Power  as  a  customer  under  the 

PECO  requests  an  efhctive  date  of 
July  1, 1996,  for  the  Service  AgreenMot 

PECO  states  that  copies  of  this  filing 
hsve  been  supplied  to  Geagia  Power 
and  to  the  Pennsylvania  PiwUc  Utility 
CommissioiL 

Comment  dote:  July  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notioa. 

7.  Sontfaem  CompaBy  Servloea,  inc. 
{Docket  No.  ER98-2329-a00l 

Take  notice  that  on  July  5, 1996, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Powar 
Company,  Geoigls  Powar  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savaiuah  Electric 
and  Power  Company  (collectivBly 
refarred  to  as  Southam  Companies)  filed 
two  (2)  service  agreements  between 
SCS.  as  agent  of  the  Southern 
Companies,  snd  i)  Aquila  Power 
CorpmUon  and  11)  South  Carolina 
PubUc  Service  Authoity  for  non-firm 
transmission  service  under  the  Point-to- 
Point  Transmission  Service  Tariff  of 
Southern  Companies. 

Cottmant  date:  July  26. 1996.  in 
accordance  with  Standud  Paragraph  E 
at  the  end  of  this  notice. 

8.  Idaho  Powar  Company 

IDockM  Na  ER9e-2330-aOO) 

Take  notice  that  on  July  5. 1996, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commiasion  a  Service 
Agreement  under  Idaho  Power 
Company  FERC  Electric  Tariff.  Second 
Revised.  Voliune  No.  1  between  Duke/ 
Louis  Dreyfus  L.L.C  and  Idaho  Power 
Company,  and  a  Certificate  of 
Concurrence. 

Comment  date:  July  26. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  WiacoBsin  Electric  Power  Coopany 

IDockM  Na  ER86-2331-000) 

Take  notice  that  on  July  8. 1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  between 
itself  and  Edison  Sault  Electric 
Company.  The  agreement  establishes 
Edison  Sault  as  a  customer  under 
Wisconsin  Electric's  Coordination  Sales 
Tariff.  FERC  Electric  Tariff,  Original 
Volume  No.  2. 

Wisconsin  Electric  requests  an 
efflBctive  date  sixty  days  after  filing. 


( 
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Witcsoaln  BbcUc  to  nithoixMl  to  (tata 
tbM  Bdtooo  Suilt  loiiu  in  th*  riquastad 
afbctivo  date. 

Copiaa  of  the  fiUiig  have  bean  aarved 
OD  Ediacai  Sault  and  the  Michigan 
Public  Service  Coouniisiaa. 

Comment  data:  July  28, 19S6,  in 
accoidance  with  Standaid  Pna^ph  E 
et  the  and  of  tide  notice. 

10.  riirtheial  UHBtlea  Sarrice  Caaapany 

IDockat  No.  ER9e-2333-(»0| 

Take  notice  that  od  July  8. 1906. 
Noftheait  LWUtlaa  Sanrica  Coo^iany 
(NUSOC^,  tandaeod  far  flUi«,  a  Sardce 
ApeaoHDt  with  littleloD  Elacliic  U^t 
Depaitmant  (Uttlatoo)  under  the  NU 
Sykam  Companiaa  Syitam  Powar  Salaa/ 
BxchanOB  Tniff  No.  8. 

NUSOO  ilataa  that  a  copy  of  thto  filing 
haa  been  meiled  to  Littleton. 

NUSCX)  raquaMi  that  die  SorvioB 
Agraonant  become  aSoctiTe  June  1, 
1906. 

Coatamnt  date:  July  28, 1988.  in 
ecoordonoe  with  Standard  Paiagieph  E 
at  the  end  of  this  notice. 

11.  CiBiiSy  SoTficea,  be 
[DockM  No.  EIIS»-2333-(«H 

Take  notice  that  on  July  8, 1998. 
Oneigy  Senrlcaa,  Inc  (Qnaigy). 
tendered  Cw  filing  a  aarvice  agreament 
under  Qnaigy'a  Non-Pim  Pmrar  Salaa 
Standard  Tariff  (the  TaiiS)  entered  into 
between  Qneigy  and  Conaumeta  Pawm 
Company  and  The  Detroit  Ediaon 
Company. 

dnogy  and  Consumen  Powar 
Company  and  The  Detroit  Ediion 
Company  ore  lequeating  an  afiacttva 
date  ofjune  18. 1998. 

CoDoneirt  dote:  July  26. 1966,  in 
ermrdanre  urith  Standard  Potagraph  E 
at  the  and  of  thto  notice. 

12.  CiMigy  Sarricea,  be 

IDockM  No.  ER9e-2334-000| 

Take  aotice  that  on  July  8. 1996, 
Qnogy  Servicea,  Inc.  (Cinorgy), 
taodaiad  lor  filing  oo  behalf  of  ita 
opantlng  company,  PSI  Eneigy.  Inc 
CPSI),  a  Second  Supplemental 
Agreement,  dated  April  1, 1996,  to  the 
bterconnection  Agreement,  dated  June 
1. 1994  between  Duke/Louia  Drayfiia 
L.L.C,  (D/LD)  and  Cinergy. 

The  Second  Supplemental  Agreement 
incorpoiatea  a  name  dunge  and  the 
following  Exhibit  hoa'aloo  been  revioad: 
A  Power  Solas  by  D/LD 

Cinergy  and  D/ID  have  requested  an 
eSoctive  date  of  July  1, 1996. 

Copiea  of  the  filing  wore  served  on 
Duke/Louis  Dreyfus  LI.C..  the 
Connecticut  DepL  of  Public  Utility 
Control,  the  Kantucky  Public  Service 
Commisaian,  Public  Utllitias 


Commiasion  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commisaion. 

Comment  date:  July  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cfaoaigy  Sarricaa,  lac 

(Dockst  Na  Blt9e-333S-00I>| 

Take  notice  that  on  July  5, 1996, 
Onavgy  Sandooa.  Inc.  (Cinergy), 
toDdered  far  filing  en  behalf  of  ita 
opsiating  companiaa,  IIm  Cincinnati 
Gas  ft  Electric  Company  (OGkE)  and  PSI 
Energy,  Inc.  (PSI),  an  Inteichange 
Agreement,  dated  May  15, 1996  between 
Onetgy.  OGJ£.  PSI  and  TlanaCanada 
Powar  Corp.  (TlanaCanada). 

The  totonjianga  Agreement  provides 
far  the  foUoaring  service  between 
Onorgy  and  TtansCanada: 

1.  Bxhibtt  A— Amer  Sales  by 
TtanaCanada 

2.  Bdiifait  B— Powar  Salee  by  tanaigy 
dnocgy  and  TtanaCanada  have 

rsquestad  an  eflscUve  date  of  July  15, 
1996. 

Copiee  of  the  filing  wan  served  on 
TtanaCanada  Powar  Corp.,  the  Alberta 
Pnhiic  UtlUtiea  Boaid.  Am  Kentucky 
PobUc  Service  Commiasian,  the  PidiUc 
UtilitieB  Commisaion  of  Ohio  and  the 
Indiana  UtJUhr  Regulatory  Commisaion. 

Commant  (fate:  July  26, 1996,  in 
accordance  with  Standard  Poragnph  B 
at  the  end  of  thto  notice. 

14.  Black  mUa  CarporatioB 

[Docksl  No.  EiU)»-Z337-O00| 

Take  notice  that  on  July  3. 1096,  Black 
IfiUs  Corporation,  which  operates  its 
electric  itfility  businees  under  the 
assumed  name  of  Black  Hills  Power  and 
Light  Company  (BUck  Hills),  tendered 
for  filing  on  executed  fonn  service 
agresmant  with  LGtE  Power  Marketing, 
tac. 

Copiea  of  the  filing  were  provided  to 
the  tagulatory  comndssian  of  each  of  ttM 
states  of  Montana,  South  Dakota,  and 
Wyoming. 

Coounent  dote:  July  26, 1906,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  thto  notice. 

Standard  Paragiqih 

E.  Any  person  desiring  to  be  beard  or 
to  proteet  said  filing  sfacmld  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Eneigy  Regulatny  Commisaion, 
888  First  Street,  NX,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  Bled  on  or  before 
the  comment  date.  Protests  will  tw 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
prnteatanti  parties  to  the  proceeding. 
Any  psrson  wishing  to  become  a  party 
muBt  file  a  motioo  to  intervene.  Copias 
of  thto  filing  an  on  file  with  the 
Commisaioo  and  are  available  for  public 
inapectioo. 

Latsariifciii, 

Sucniny. 

IFR  Doc.  W-1SS»  FUed  7-I«-0Si  8:45  sm] 

auaM  coee  Bi7-at-a 

(Oockal  Ho.  EM8-1881-«at,  alaL] 

PtMlo  S8ndo9  Compsny  Of  N8W 
MoiioOi  oc  oLs  Elodrte  Rolo  and 
Cofpomlo  RoguMion  rftfTflT 

July  ts,  isas. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Cnmmlsaion; 

1.  PobUc  Sarrioe  Co^^any  New  Msidso 

lOockat  Na  EXS8-1891-0O2I 
Take  notice  that  on  July  10, 1906. 

Public  Service  Company  of  New  Mexico 

submitted  its  fling  in  complianca  with 

the  Commission's  June  10, 1998,  order 

in  the  captioned  proceeding. 
CoDunent  dote:  July  29, 1906,  in 

accordance  with  Standard  Paragreph  E 

at  the  end  of  thto  notice. 

2.  KCS  Power  Marketfa^  Inc.  Kaztax 
ffiiaigj  Vsnlnres.  Inc.  Tiainiissi  Power 
Convaay,  JX.  Walker  ft  Aaaodalae, 
DnPoBt  Power  Markaii^  lac,  Waotar 
Electric  Maikatiag,  be.  Vaapowar, 
lac 

(Dockei  Na  BR9»-ia8-aos,  Oodwl  Na 
Elias-2tS-a07,  Docket  Na  BRafr-SSl-OOS, 
Dockst  Na  BR95-12S1-004,  Docket  Na 
ER9S-1441-004,  Dockst  No.  ER9»-4Sa-O04. 
OoclW  No.  ERae-5S2-002,  (not 
connUdsled)! 

Take  notice  that  the  following 
Inlormatianal  filings  have  been  made 
trith  the  Commisaion  and  are  on  file 
and  availabla  far  inapectioo  and 
copying  in  the  Cominiaaion's  Public 
Reaueuce  Room- 
On  July  8. 1996,  KCS  Power 
Mariiatliig,  Inc  filed  certain  information 
as  required  by  the  Commisaion's  March 
2, 1995,  order  in  Oodcat  No.  ER95-208- 
000. 

Chi  July  8, 1996,  Kaztex  Energy 
Venturea,  Inc  filed  certain  infarmatitm 
as  required  by  the  Commission's 
February  24, 1905,  order  in  Docket  No. 
ER95-205-000. 

On  July  10, 1006,  Tenneeaee  Power 
Company  filed  certain  information  as 
required  by  the  Commission's  April  28, 
1905,  order  in  Docket  No.  ER9S-581- 
000. 

On  July  8, 1006,  J.L.  WaUcor  ft 
AsaocUtes  filed  certain  information  as 
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required  by  the  Commission's  August  7, 
109S,  order  in  Docket  No.  ER05-1281- 
000. 

On  June  17, 1096.  DuPont  Povrer 
Marketing  Inc  Sled  certain  information 
as  required  by  the  Conunission's  August 
30, 1005,  order  in  Docto  No.  ER05- 
1441-000. 

On  July  8. 1006,  Westar  Electric 
Marketing,  Inc  filed  certain  information 
as  required  by  the  Commission's 
January  31, 1006,  ordor  in  Docket  No. 
ER0&-458-a00. 

On  July  8. 1006,  Vanpower,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  January  19, 1006,  order  in 
Docket  No.  ER96-5S2-000. 

3.  Engineered  Energy  Systems 
Corporation 

(Docket  No.  ER9e-1731-000l 

Take  notice  that  on  Jime  26, 1906, 
Engineered  Energy  Systems  Corporation 
tendered  for  filing  an  amendment  in  the 
obove-reCnenced  docket. 

Comment  date:  July  20, 1006,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thto  notice. 

4.  New  England  Powar  Canpany 
IDockal  Na  ER9e-200»-000l 

Take  notice  that  on  June  21, 1006, 
New  England  Power  Company  tendered 
for  filing  supplemental  information  to 
its  June  3, 1996,  filing  in  the  sbove- 
refsrenced  docket 

Comment  date:  July  20, 1996,  in 
accordance  with  Standard  Paragreph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

(DockM  Na  ER9e-2O4O-0O0l 

Take  notice  that  on  June  21, 1996, 
New  England  Power  Company  tendered 
for  filing  supplemental  information  to 
its  June  3, 1996.  filing  in  the  above- 
refbrenced  docket. 

Comment  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thto  notice. 

8.  Monterey  Coaaultiag  Aasodatea,  Inc 

(DockM  No.  ER96-2143-0001 
Take  notice  that  on  July  1, 1996, 

Monterey  Consulting  Associates,  Inc. 

tendered  for  filing  supplemental 

information  to  its  June  13, 1996,  filing 

in  the  above-referenced  docket. 
Comment  dote;  July  29, 1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  Duke  Power  Company 

[Docket  No  ER9e-219e-000] 

Take  notice  that  on  Jtme  20, 1996. 
Duke  Power  Company  (Duke)  filed  a 
supplement  to  its  Electric  Power 
Contract  with  Kings  Mountain,  North 


Carolina.  This  contract  is  on  file  with 
the  Commission  and  has  been 
designated  Duke  Power  Company  Rate 
Schedule  FERC  No.  10.  The  supplement 
provides  for  a  termination  of  service  at 
Delivery  Point  No.  1  at  the  request  of  the 
customer. 

Comment  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thto  notice. 

8.  Poblic  Service  EleGtric  and  Gas 
CoaqMBy 

[DockM  No.  ER9fr-227«-000| 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSEftG)  of 
Newark,  New  Jersey  on  )uly  1, 1996, 
tendered  for  filing  an  agreement  for  the 
sale  of  capacity  and  energy  to  LG&E 
Power  Marketing  Inc.  (LPM).  pursuant 
to  the  PSE4G  Bulk  Power  Service  Tariff, 
presently  on  file  with  the  Commisaion. 

PSEftG  further  requests  waiver  of  the 
Commission's  Regutotions  such  that  the 
agreement  can  be  made  efiisctive  as  of 
July  1, 1996. 

Copies  of  the  filing  have  been  served 
upon  LPM  and  the  Nisw  Jersey  Board  of 
Public  Utilities. 

Comment  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  Washington  Watar  Powar  and 
Company 

(Dockst  No.  ERgfr-22B0-000) 

Take  notice  that  on  July  1, 1996, 
Washington  Water  Power  Company 
tendered  for  filing  a  signed  service 
agreement  under  FERC  Electric  Tariff 
Volume  No.  4  with  CNG  Power  Services 
Corp. 

Ciurunent  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thto  notice. 

10.  Union  Electric  Company 

(Docket  No.  ER9e-23O7-000| 

Take  notice  that  on  July  2, 1996, 
Union  Electric  Company  tendered  for 
filing  a  Notice  of  Cancellation  of  Rate 
Schedule  FERC  No.  156. 

Comment  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thto  notice. 

11.  EMC  Gas  Tranamiasion  Company 

(Docket  No.  ER9e-2320-000| 

Take  notice  that  on  July  5. 1996,  EMC 
Gas  Transmission  Company  tendered 
for  filing  an  Application  for  Blanket 
Authorization,  Certain  Waivers  and  an 
Order  Approving  Rate  Schedule. 

Comment  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thto  notice. 


12.  Nordisaat  Utilitiea  Service  Caaapany 

(Dockst  Na  ER«6-233S-oao) 

Take  notice  that  on  July  8. 1996, 
Nottheaat  Utilities  Service  Company 
(NUSOO),  tendered  for  filing  a  Service 
Agreemimt  to  provide  Long-Term  Firm 
Point-to-Point  Transmission  Service  to 
The  Connecticut  Light  and  Povrar 
Company,  Western  MassachuaetU 
Electric  Company,  Holyoke  Water 
Powar  Company,  Holyoke  Power  and 
Electric  Company  and  Public  Service 
Company  of  New  Hampshire  (together, 
the  NU  System  Companies)  under  the 
NU  System  Companies'  Transmission 
Swvics  Tariff  No.  8.  Tie  Service 
Agreement  provides  for  the  delivery  of 
a  sale  of  povrer  from  the  NU  System 
Companies  to  the  Suffolk  County 
Elecbical  Agency. 

NUSCO  states  that  a  copy  of  thto  filing 
has  been  mailed  to  the  NU  System 
Companies. 

Comment  date:  July  29, 1996,  in 
accordance  with  Standard  Paragnidi  E 
at  the  end  of  thto  notioe. 

13.  CammoBweahh  Ediaoo  Company 

(Dockst  No.  ER86-233»-0a0| 

Take  notice  that  on  July  8, 1996, 
Commonwealth  Edison  Company 
(ComEdJ.  tendered  for  filing  Second 
Revised  Schedules  5, 6,  and  7  to,  and 
Third  Revised  Sheet  7  of,  its  PS-1 
Tariff. 

ComEd  requests  an  effective  date  of 
July  9. 1996  and  has  therefore  requested 
that  the  Commission  waive  the 
Commission's  notice  requirement 
Copies  of  this  filing  have  been  served  on 
the  Illinois  Commerce  Commission  and 
all  customers  served  under  ComEd's 
PS-1  Tariff: 

Cbnunent  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thto  notice. 

14.  Midwest  Enei^,  Inc 

(Dockst  No.  ERge-z347-aaoi 

Take  notice  that  on  July  9, 1996, 
Midwest  Energy.  Inc  (Midwest) 
tendered  for  filing  an  executed  Servlos 
Agreement  for  Opportunity  Sales 
S«vics  between  Midwest  and  the  City 
of  Oakley. 

Coitunent  date:  July  29, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Atlantic  City  Electric  Company 

[Dockst  No.  ERg6-234S-000| 

Take  notice  that  on  July  9, 1996, 
Atlantic  City  Electric  Company  (Atlantic 
Electric),  tendered  for  filing  a  service 
agreement  under  which  Atlantic  Electric 
will  provide  firm  point-to-point 
transmission  service  to  Vineland 
Municipal  Electric  Utility  (Vineland). 
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Atlantic  Electric  gutes  that  it  has 
served  a  copy  of  the  agreement  on 
Vlneland  and  the  New  Jeraey  Board  of 
Public  Utilities. 

Comment  date:  July  29. 1996.  In 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  Dotica. 

IS.  Th*  dnralaiMi  Elwttic  Ilhiminatiiig 
Cosnftany 

[Docket  No.  ERge-234»-()ao) 

Talce  notice  that  on  July  9, 1996,  The 
□eveland  Electric  Illuminating 
Company  (CEI),  filed  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  FERC's  Regulations 
thereunder  electric  power  service 
agreements  between  CEI  and  Niagara 
Mohawk  Power  Corporation,  fatwy 
Central  Power  ft  Li^t  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company, 
Allegheny  Power  System  Companies, 
PECO  Energy  Company,  and  Dehnarva 
Power  ft  Light  Company.  CEI  requests 
an  eBective  date  of  the  agreements  of 
July  8, 1996. 

Coounent  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  CMS  El«:tric  MarkaUng  Conpany 

IDodwt  No.  ERg6-235O-000l 

Take  notice  that  on  JiUy  9, 1996,  CMS 
Electric  Marketing  Company  tendered 
for  filing  a  Petition  ba  Waivers,  Blanket 
Approvals,  And  Acceptance  of  Rate 
Schedule. 

Comment  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  The  Waahfngtnn  Water  Power  Co. 

(Dockat  No.  ER96-23St-aaol 

Take  notice  that  on  July  9, 1996,  The 
Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12,  an 
amendment  to  the  above  referenced 
docket.  The  purpose  of  the  amended 
filing  is  to  clarify  the  language  which 
describes  the  term  of  the  Agreement. 

WWP  requests  that  the  Commission 
accept  the  amended  filing  e%ctive  June 
16, 1996  and  waive  the  60-day  notice 
requirement.  No  parties  will  be 
adversely  effected  by  the  granting  of  this 
waiver. 

Comment  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

la.  Pnbllc  Service  Electric  and  Gas 
CniBpagy 

(Docket  No.  ER9ft-23S2-OOOI 

Take  notice  that  on  July  9, 1996, 
Public  Service  Electric  and  Gas 


Company  (PSE&G),  tendered  for  filing 
an  agreement  to  provide  non-firm 
transmission  service  to  Pennsylvania 
Power  ft  Light  Company,  pursuant  to 
PSE&G's  Point-to-Point  Ttansmission 
TariB  piwently  on  file  with  the 
Commission  in  Docket  No.  ER9e-1320- 
000. 

P^ftG  further  requests  waiver  of  the 
Commission's  Hagulations  such  that  the 
agreements  can  be  made  eBective  as  of 
the  date  on  the  agreement. 

Comment  date:  July  29, 1996,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Pngel  Soand  Power  ft  Light 
Company 

(Docket  No.  ER9e-23S3-oao) 

Take  notice  that  on  July  9, 1996,  Puget 
Sound  Power  ft  Light  Company, 
tendered  for  filing  an  agreement 
amending  its  wholesale  for  resale  power 
contract  with  the  Pon  of  Seattle 
(Purchaser).  A  copy  of  the  filing  was 
served  on  Purchaser. 

Puget  states  that  the  agreement 
changes  the  term  of  the  wholesale  for 
resale  power  contiect. 

Comment  date:  July  29. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Florida  Power  Corporatiaa 

(Docket  No.  ERM-23S«-O0O| 

Take  notice  that  on  July  9, 1996, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  list  of  its 
service  agreements  previously  in  effect 
under  its  T-2  Transmission  Tarifi  with 
a  request  for  Commission  re-designation 
of  those  agreements  under  either  its 
open  access  transmission  Tariff  4  or 
Tariffs. 

Comment  date.  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Northern  Indiaiia  Public  Service 
Company 

IDockM  No.  ER9e-235&-0aOl 

Take  notice  that  on  July  9, 1996. 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  The  Toledo  Edison 
Com^iany. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
The  Toledo  Edison  Company  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  whidi 
was  accepted  for  filing  by  the 
Comnussion  and  made  efiective  by 
Order  dated- August  17, 1995  in  Docket 
No.  ER9S-1 222-000.  Northem  Indiana 


Public  Service  Company  and  The 
Toledo  Edison  Company  request  «raiver 
of  the  Commission's  sixty-day  noUca 
requirement  to  permit  an  effective  date 
ofjulyg.  1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  IncUana  Office  of 
Utility  Consumer  Counselor. 

Comment  date.  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Natbcm  Indiana  Public  Service 
•  Company 

(Docket  No.  EK96-239ft-OOOI 

Take  notice  that  on  July  9, 1996, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northem  Indiana  Public  Service 
Company  and  the  Cleveland  Electric 
Illuminating  Company. 

Under  the  Service  Agreement, 
Northem  Indiana  PubUc  Service 
Company  agrees  to  provide  services  to 
The  Cleveland  Electric  Illuminating 
Company  under  Northem  Indiana 
Public  Service  Company's  Power  Sales 
Tariff,  which  was  accepted  for  filing  by 
the  Commission  and  made  ef&ctive  by 
Order  dated  August  17, 1995  in  Docket 
No.  ER95-1222-000.  Northern  Indiana 
Public  Service  Company  and  The 
Cleveland  Electric  Illuminating 
Company  request  waiver  of  the 
Commission's  sixty-day  notice 
requirement  to  permit  an  effective  date 
of  July  9.  1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date.  July  29, 1996,  in 
accardanca  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER9e-2358-000| 

Take  notice  that  on  July  10, 1996, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  PanEnergy 
Power  Services,  Ina  and  Virginia 
Power,  dated  May  15, 1996,  under  the 
Power  Sales  Tariff  to  Eligible  Purchasera 
dated  May  27.  1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  PanEnergy 
Services,  Inc.  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tarifi  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  Stale  Cinporatlon 
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Commission  and  the  North  Carolina 
Utilities  Commiaaian. 

Ciunjiiant  dote:  July  29, 1996,  u> 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

25.  New  England  Powar  Can^Mny 

[Dockat  Na  ER9e-23SS-000| 

Take  notioe  that  on  July  10. 1996, 
New  England  Power  Company,  filed 
Service  Agreements  and  Certificates  of 
Concurrence  with  Cinergy  Corporation 
under  NEP's  FERC  Electric  Tariffs, 
Original  Volume  Nos.  5  and  6. 

Coamtent  date.  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2S.  The  davelaad  Electric  Illuminating 
Caaq>aBy 

(Docket  No.  ER9e-23eO-«)0| 

Take  notice  that  fin  July  10, 1996,  The 
Cleveland  Electric  Illuminating 
Company  (CEI),  filed  punuant  to 
Section  205  of  the  Federal  Power  Act 
and  Pari  35  of  the  FERC's  Regulations 
thereunder  electric  power  service 
agreements  between  CEI  and  Virginia 
Electric  and  Power  Company.  CEI 
requests  an  eSsctive  date  of  the 
agreements  of  July  8,  1996. 

Comment  date.  July  29. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  Na  ER96-2371-000) 

Take  notice  that  on  July  11, 1996, 
New  Yorit  Slate  Electric  ft  Gas 
Corporation  (NYSEG),  tmdered  for 
filing  pursuant  to  35.12  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  35.12 
(1995),  as  an  initial  rate  schedule,  an 
agreement  with  NorAm  Energy  Services, 
Inc.  (NES).  The  agreement  provides  a 
mechanism  pursuant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  seU  to  NES  and  NES  will 
purchase  from  NYSEG  other  capacity 
and  associated  energy  or  energy  only  as 
the  parties  may  muttially  agree. 

NYSEG  requests  that  die  agreement 
become  effective  on  luly  12.  1996,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  Stale  Public  Service 
Commission  and  NES. 

Comment  date.  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 


2S.  Enora  &M(gy.  lac 

(Dockat  No.  ER9e-2372-aaOI 

Take  notice  that  on.July  11, 1996. 
Enova  Eneigy,  Inc.  (Enova),  tendered  for 
filing  an  applicaticn  for  waivere  and 
blanket  approvals  under  regulations  of 
the  Commissioa  and  for  an  order 
accepting  its  FERC  Elecbic  Rate 
Schedule  No.  1.  Enova  is  an  «fBli«ta  of 
San  Diego  and  Electric  Company. 

Enova  intends  to  engage  in  electric 
capacity  and  energy  tratuacticais  as  a 
marketer.  In  these  transactions  Enova 
intends  to  charge  market  rates  as 
mutually  agreed  Id  by  Enova  and  the 
purchaser.  All  other  terms  of  the 
transaction  would  also  be  determined 
by  negotiation  between  the  parties.  All 
sales  and  pun^hases  will  be  aims-length 
transactions- 
Comment  date:  July  29. 1906,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Non-Keplacemenl  Energy 
Agreement  between  PJM  Oompanies 
and  Electric  CSeaiinghouse,  Inc. 

[Docket  No.  ER9e-2373-000| 

Take  notice  that  on  July  11, 1996,  the 
Pennsylvania-New  Jersey-Maryland 
(PJM)  Interconnection  Association  Sled, 
on  behalf  of  the  signatories  to  the  PJM 
Agreement,  a  Non-Replacement  Energy 
Agreement  between  Electric 
Qearinghousa,  Inc.  and  PubUc  Service 
Electric  and  Gas  Company,  PECO 
Energy  Company.  Pennsylvania  Power  ft 
Light  Company,  Baltimore  Gas  and 
Electric  Company,  Peimsylvania  Electric 
Company,  Metropolitan  Edison 
Company.  Jersey  Central  Power  and 
Light  Company.  Potomac  Electric  Power 
Company,  Atlantic  City  Electric 
Company,  and  Dehnarva  Power  ft  Light 
Company.  The  PJM  Companies  request 
an  effective  date  of  August  1, 1996. 

Comment  date.  July  29, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Non-Replacement  Eneigy 
Agreement  between  PJM  Cmnpanias 
and  Moifan  Stanley  Capitol  Group. 
Inc. 

(Docket  No.  ER96-2374-0O0I 

Take  notice  that  on  July  11. 1996.  the 
Pennsylvania-New  Jersey-Maryland 
(PJM)  Intercoimection  Association  filed, 
on  behalf  of  the  signatories  to  the  PJM 
Agreement,  a  Non-Replacement  Energy 
Agreement  between  Morgan  Stanley 
Capital  Group,  Inc.  and  Public  Service 
Electric  and  Gas  Company,  PECO 
Energy  Company.  Petmsylvania  Power  ft 
Light  Company,  Baltimore  Gas  and 
Electric  Company,  Pennsylvania  Electric 
Company,  Metropolitan  Edison 
Company,  Jersey  Central  Power  and 


Lij^t  Company.  Potomac  Edison  Power 
Oxnpany,  Atlantic  City  Electric 
Company,  and  Delmarva  Power  ft  Light 
company.  The  PJM  Companies  request 
an  effective  date  of  August  1, 1996. 
CoxnmenI  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

SI.  NoD-Seplacenaent  Energy 
Agreement  between  the  PJM  Companies 
and  PanEnergy  Power  Senrioas,  Inc. 

(Dockal  No.  ER96-Z37S-4iaOl 

Take  notioe  that  on  July  11. 1996,  the 
Pennsylvania-New  Jeney-Maryland 
(PJM)  Intetcormection  Association  Bled, 
on  behalf  of  the  signatories  to  the  PJM 
Agreement,  a  Non-Replacement  Energy 
Agreement  between  PanEneigy  Power 
Services,  Inc.  and  PubUc  Service 
Electric  and  Gas  Company,  PECO 
Energy  Company,  Peojuylvania  Power  ft 
Light  Company,  Baltimore  Gas  and 
Electric  C(»npany,  Pennsylvania  Electric 
Company,  Metropohlan  Edison 
Company,  Jersey  Central  Power  ft  Light 
Company,  Potomac  Electric  Power 
Company,  Atlantic  City  Electric 
Company,  and  Delmarva  Power  ft  Light 
Company-  The  PJM  Companies  request 
an  effective  as  of  August  1,  1996. 

Comment  date:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  KaminefflesiCoip  Beaver  Falls  Lf . 

(Docket  No.  QF91-172-002I 

Take  notice  that  on  June  11, 1996, 
Kamine/BesiCorp  Beaver  Falls  L.P. 
tendered  for  filing  an  amendment  to  the 
Petition  for  Temporary  Waiver  of 
Operating  and  Efficiency  Standards  in 
the  above-referenced  docket. 

Comment  Sate:  July  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standaid  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  ssidffling  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N  E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Piactioe  and  Procedure  (18  CFR  385.211 
and  IB  CFR  3BS.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b»:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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inspection. 

Secretary. 

[¥R  Doc  9S-1SS24  FUkI  7-IB-9B:  S:4S  Bn] 

NOwO#  of  AAMOdnMIrt  Of  UOMMS 

;uly  IS,  18SS. 

Take  notica  that  the  followtug 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspactioa: 

a.  Apfdicaaon  Type:  Amendmant  to 


b.  Pmject  No:  2131-008. 
c  Date  Filed:  May  30. 199S. 

d.  Applicant:  Wisconsin  Elactilc 
Po«mr  Company. 

e.  Name  (^Project:  Kingfon) 
Hydroalactzic  Pio)ect 

t  Location:  Tba  project  is  located  on 
the  Menominee  Rivar  In  Dickinsan 
County,  Michigan  and  Florence  County, 
WiacoDsin. 

g.  Filed  Funuant  to:  18  CFR  4.200. 

h.  Applicant  Contact:  Ms.  Rita  L. 
Hayen,  Wisconsia  Electric  Power 
Company,  231  W.  Michigan,  P.O.  Box 
2046,  Milwiukee,  WI 53201-2046.  (414) 
221-2413. 

1.  ranC  Contact  Steve  Hocking  (202) 
219-2856. 

L  Comment  Date:  August  24, 1B06. 
Description  of  Amendment: 
Waconsin  Electric  Power  Company 
(Wisconsin  Electric)  filed  an  application 
to  amarad  its  license  for  the  Kingford 
Hydroelectric  Pro)ecL  Wisconsin 
Electric  proposes  to  grant  a  perpetual 
conservation  easement  for  1,368  acres  of 
project  lands  to  the  Wisconsin 
Department  of  Natural  Resources 
(WbMR).  The  WDNR  would  manage  this 
land  as  part  of  the  Spread  Eagle  Barrens 
Sute  Natural  Area.  The  1 J66  acres  are 
located  at  the  lower  end  of  the  Pine 
River  where  it  joins  the  Menominee 
River  and  along  the  western  shoreline  of 
the  Menominee  River,  south  of  the  Pine 
River.  The  exact  location  of  the  parcel 
can  be  obtained  from  the  applicant  or 
the  FERC  contact  Usted  above. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  CI, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  IB  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commiasion  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 


Commissi on's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
potaets,  or  motions  to  intervene  must 
be  received  on  orbefure  the  necified 
comment  date  tar  the  paiticuUT 
application. 

CI.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDmONS".  "PRdTEST'.  OR 
■MOnON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  rebts.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C 
20428.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
spiscified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  applicatlan 
may  be  obtained  by  agencies  directly 
firom  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lots  D.  CashaD. 
Sflczefaiy. 
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ENVmOtOMENTAL  raOTECnON 
AGENCY 

(OPIM)0444;  FRL-«3t6-31 

Wmlcar  ProtacOon  Standard;  Notica  of 
Public  MaaOnga 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meetings. 

SUMMARY:  EPA  is  holding  a  series  of 
public  meetings  to  solicit  information 
from  workers,  growers  and  others 
regarding  regulations  designed  to 
protect  agricultural  workers  and 
pesticide  handlers.  The  first  meeting 
was  held  in  Winter  Haven,  Florida  on 
February  22, 1996.  The  meetings  are  a 
part  of  EPA's  commitment  to  monitor 
and  evaluate  the  impact  and 
performance  of  the  Worker  Protection 
regulations.  The  public  meetings  are 
designed  to  prtndde  an  oppottimity  for 


those  directly  affected  by  the  regulations 
to  relay  their  experiences  after  ma 
regulations'  first  full  year  of 
implementation.  By  reeching  out  to 
those  on  the  fiontlines  and  for  whom 
these  regulations  are  intended  to 
provide  public  health  protection,  EPA 
will  better  understand  how  the  program 
is  working  and  where  meaningfiil 
improvements  should  be  made.  Tbe 
meetings  are  open  to  the  public. 
DATES:  The  following  is  the  schedule  for 
the  remaining  public  meetings: 
July  23. 1996,  Fresno,  California 
July  25, 1996,  Salinas,  California 
August  7, 1096,  Portageville,  Missouri 
August  21, 1996,  Tipton,  Indiana 
The  date  and  location  for  a  public 
meeting  in  Puerto  Rico  will  be 
announced  at  a  later  date.  There  will  not 
be  a  public  meeting  scheduled  in 
Waahington.  DC  as  was  previously 
noted. 

ADDRESSES:  The  July  23, 1996  meeting 
wiU  be  held  at  the  CP.D.E.S.  Hall,  172 
West  Jefferson  Avenue,  Fresno, 
California. 

The  July  25, 1996  meeting  will  be 
held  at  the  Salinas  Community  Center, 
940  N.  Main  Street.  Salinas,  California. 
The  August  7, 1996  meeting  will  be 
held  at  the  University  of  Missouri  Delta 
Research  Center,  Highway  T. 
Portageville,  Missouri. 

The  August  21. 1996  meeting  will  be 
held  at  the  Tipton  County  Fair  Grounds. 
120O  South  Main  Street.  Tipton. 
Indiana. 

In  general,  registration  begins  at  5  p.m.. 
and  the  public  meetings  begin  at  7  pjn. 
Please  call  the  contacts  listed  below  to 
verify  the  schedule  for  each  meeting. 
RM  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jeanne  Heying  (7S06C); 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Telephone  numben  (703)  305-7164,  Fax: 
(703)  308-2962.  e:mail: 
heying.jeanne9epaniail.epa.gov,.  or  EPA 
WPS  representatives  in  r^ons  boating 
public  meetings. 

California  meetings:  Kay  Rudolph. 
(415)  744-1065  or  Khiy  Grisier,  (415) 
744-1095. 

Indiana  meeting:  Don  Baumgartner, 
(312)  886-7835. 

Missouri  meeting:  Glen  Yager,  (913) 
551-7296  or  Kathleen  Fentoo.  (913)  551- 
7874. 

Puerto  Rico  meeting:  Fted  Kozak. 
(906)  321-6769. 
SUIVLEMENTARV  INFORMATION: 

LBackgroimd 

In  1992.  EPA  issued  final  regulations 
governing  the  protection  of  employees 
on  brms.  forests  and  nurseries,  and 
greenhouaes  from  occupational 
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exposures  to  agricultural  pesticides.  Tbe 
WPS  covers  both  workers  in  areas 
treated  with  pesticides,  and  employees 
who  handle  (mix.  load,  apply,  etc) 
pesticides.  More  specifically,  the 
provisioDS  of  the  Standard  are  intended 
to: 

Inform  employee*  about  the  hazards  of 
pesticides: 

-  By  requiring  provisions  for  basic 
safety  training,  posting  and  distribution 
of  information  about  the  pesticides. 
Eliminate  exposure  to  pesticides: 

■  By  prohibiting  against  the 
application  of  p«rticides  in  a  way  that 
would  cause  exposure  to  people. 

-  By  requiring  time-limited 
restrictions  for  workers  to  return  to 
areas  following  the  application  of 
pesticides. 

-  By  requiring  provisirais  for  workers 
and  ^ndlers  to  wear  proper  protective 
clothing/equipment;  and  mitigate 
exposures  that  occur. 

-  By  requiring  arrangements  for  the 
supply  of  soap,  water,  and  towels  in  the 
case  of  pesticide  exposure. 

-  By  requiring  provisions  for 
emergency  assistance. 

n.  Information  Sought  by  EPA 

EPA  believes  that  agricultural 
workeis.  handlers  and  growers  are  best 
able  to  provide  unique  insights  on  the 
effects  of  the  WPS  requirements.  Their 
input  will  be  supplemented  by  data 
generated  from  other  sources  during  the 
course  of  EPA's  longer-term  evaluation 
effort.  As  a  foUow-up  to  the  public 
meetings.  EPA  will  develop  a  summary 
of  Information  gained.  Tbme  tools  will 
be  used  to  develop  strategies  for 
improving  the  administration  of  the 
WPS.  The  Agency  is  specifically 
interested  in  hearing  public  comment, 
or  receiving  written  comment,  on  the 
following  topics. 

1.  Assistance  fitmi  regulatory  partners 
and  others  involved  with  the  WPS. 

2.  Usefulness  of  available  assistance. 

3.  Understanding  the  WPS 
requirements. 

4.  Success  in  implementing  the 
requirements. 

5.  Difficulties  in  implementing  the 
requirements. 

6.  Suggestions  to  improve 
implementation. 

m.  Regiatralicm  to  Make  Comments 

Persons  who  wish  to  speak  at  the 
public  meeting  are  encouraged  to 
register  at  the  meeting  location.  The 
Agency  encourages  parties  to  submit 
data  to  substantiats  comments  whenever 
possible.  All  comments,  as  well  as 
information  gathered  at  the  public 
meetings  will  be  available  for  public 
inspection  bom  8  a-m.  to 4:30  pan.. 


Monday  through  Friday  (except  legal 
holidays)  at  tbe  Public  Response  and~~ 
Program  Resource  Branch.  Field 
Operations  Division.  Room  1132. 
Crystal  Mall  *2. 1921  )effetson  Davis 
Highway.  Arlington.  VA. 

Infcnmation  submitted  as  part  of  any 
comment  may  be  claimed  as 
confidential  by  marking  any  or  all  of 
that  information  as  Confidential 
Business  Information  (CBI).  Infotmatian 
so  marked  will  not  be  discloeed  except 
in  accordance  with  the  procedures  set 
forth  in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  the  Agency  without  prior  notice  to 
the  submitter.  The  Agency  anticipates 
that  most  of  the  cormnents  will  not  be 
classified  as  CBI,  and  prefers  that  all 
information  submitted  be  pubhcly 
available.  Any  records  or  transcripts  of 
the  open  meetings  will  be  considered 
public  information  and  carmot  be 
declared  CBI. 

IV.  Structure  of  tbe  Meeting 

EPA  will  open  the  meeting  with  brief 
intrtxhictoty  conmients.  EPA  will  then 
invite  thoae  parties  who  have  tegisteted 
to  present  their  comments.  EPA 
anticipates  that  each  speaker  will  be 
permitted  S  minutes  to  make  comments. 
After  eech  speaker,  Agency  and  state 
representatives  may  ask  the  presenter 
questions  of  clarification.  The  Agency 
reserves  the  right  to  adjust  the  time  fbr 
presenters  depending  on  the  number  of 
speaken. 

Memben  of  the  public  are  encouraged 
to  submit  written  documentation  to  EPA 
at  the  meeting  to  ensure  that  their  entire 
position  goes  on  record  in  the  event  that 
does  not  permit  a  complete  oral 
presentation. 

Any  information  may  be  deUvered  to 
Jeanne  Heying  at  the  address  stated 
earlier  in  this  Notica. 

ListofSobiacU 

Environmwntal  protection. 
Dated:  )uly  11. 1996. 
WUllaB  L.  lardan. 

Director,  Field  Operations  Division,  Office  of 
Pesticide  Progrnms. 
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Plant-«>aatlcldaa  Subiaet  to  ttia  Fadscai 
biaactidda,  Fungicida,  and 
RodanVdda  Act  and  Itta  Fadaral  Food, 
Drag,  and  CoamaVc  Act;  Raoponing  of 
CofiMnaiit  Period 

AQENCT:  Environmental  Protectlco 

Agency  (EPA). 

ACTION:  Notice;  reopening  of  commait 

period. 

summary:  lUs  siqiplamental  notice 
provides  the  public  additional 
opportunity  to  comment  on  ooe  aspect 
of  EPA's  approach  to  plant-pesticidra 
under  the  Federal  Inaacticias. 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  S{x>dfically, 
EPA  requests  comment  on  additioiial 
information  it  is  considering  regarding 
the  treatment,  as  inert  ingredients,  of 
"substances  introduced  into  the  plant 
along  with  the  active  ingredient  to 
confirm  or  ensure  the  presence  of  the 
active  ingredient."  Based  upon  this  new 
information,  EPA  may  decide  not  to 
treat  these  substances  ss  inert 
ingredients  or  as  pesticide  components. 
DATES:  Comments  identified  by  the 
docket  control  number  IOPP-300370A1 
must  be  received  on  or  before  August 
21. 1996. 

ADDRESSES:  Submit  written  cottunents 
in  triplicate  by  mail  to:  Program 
Resources  Section.  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C). 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  In  person, 
bring  comments  to:  Rm.  1132.  Crystal 
Mall  «2. 1921  JeSerson  Davis  Hi^way. 
Arlington.  VA  22202. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Electronic 
comments  must  be  simmitted  as  an 
ASCn  file  avoiding  the  use  of  special 
cdiaracters  and  any  form  of  encryption. 
Coitunents  and  data  will  also  be 
ac<»pted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format  All 
conmients  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-300370A"  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  document  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  AddiUooal  information  on 
electronic  submissions  can  be  found  in 
Unit  m.  of  this  document 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marfring  sny 
part  or  all  of  that  information  as  CBL 
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Infoniutian  M  maikad  wrill  not  be 
diadoMd  axoapt  in  accaiduca  with 
piDcadurai  wt  forth  in  40  CFK  put  2. 
A  oo|>y  irfth*  mmimnt  that  don  not 
contain  Cn  muit  be  lofamittad  lor 
Inrhwinn  In  the  public  leoord. 
Infarmatlfln  not  mariwl  coafldentlal 
mar  be  dlKlond  pubUcly  by  BPA 
wtUMMt  ptior  ootke.  AH  mittao 
oanmaots  wiU  be  arailabla  for  public 
impection  in  Rm.  1132  at  tha  >^iginia 
adaraa*  given  above  from  S  ajn.  to  4 
pjn.,  Monday  tluoagh  Friday,  airhidhig 
legal  boUdaya. 

KM  nimwii  ivaMMiioN  oomtmt:  By 
mail:  Banioe  Sbttd^,  Sdnoe  and 
PoUcy  Sta&Ofllce  ofPMTCBiioa. 
Perticidea  and  Togdc  SaiMmnm  (rim), 
Bmrtranmental  nrotadkn  Agancy,  401 
M  St.  SW..  WaAli^trm.  DC  2a4ea 
Office  W^*  *''**.  talephane  number,  and 
e-mail  addiaae:  Rm.  &627. 401 M  St. 
SW..  Waahli«tan,  DC  Talepbone:  (302- 
2fll>«g00),  e-mail: 
«hitaky.bei  nil  e*i|ieiiiall  epi  gmr. 
TMtr 


inpedirat,  wbvethe  lubttutoe  ia  uaad  to 
canflna  or  aiwBe  Urn  pminn  of  the  activa 
inpwlimt  (S9  FR  aoSM  and  aOM9). 


In  the  redwal  lagMar  of  November 
23. 1904  (SO  ra  00406)  VtOL-tTSS-Z) 
EPA  lieiied  piupoeed  poUdea  and 
miilalhiiii  aiiiliiiealiiii  iiiiImIiiiiiih  llial 
plants  uae  to  protect  memsehree  against 
pests.  EPA  tsnoad  thaee  snbstanoes 
"plont-pasticidas."  The  pnnioaed 
regiilatinns  wera  issued  under  FIFRA.  7 
U.S.C  130w(b)  (see  50  FR IKKIO)  (FRL- 
475S-3)  and  FFDCA.  21  U.SX:  34«a  (see 
SO  FR  60535.  60542.  and  60545)  (FRL- 
475»«.  FRL-4755-5.  and  FRL-4755-4). 

Because  of  the  unique  nature  of  plant- 
pestiddes,  EPA  ptopoeod  to  create  a 
new  peit  in  the  Code  of  Federal 
Regulatians  at  40  CFR  part  174. 
specificaUy  for  plant-pesticidas.  The 
new  part  174  would  aat  forth  the  acope 
of  legulaticHi.  regulatory  leijuirements. 
criteria,  and  procedures  applicable  to 
plant-pesticidas  under  FIFRA  and 
FFDCA.  In  the  FIFRA  and  FFDCA 
proposed  rales.  EPA  proposed  to  define 
plant-pesticides  ss  foUo%*s: 

Plant-paaticida  maana  a  paatirtda] 
gufastaaca  Qua  ia  produced  ia  a  Uvtag  plant 
and  tils  gaastic  matarial  iim'saiai/far  Aa 
pnductioo  of  tha  mbstance,  whan  tlM 
nibatsDca  ia  intendsd  for  use  Id  tlia  living 
plant  (58  FR  60S34.  60542. 80544.  and 
«a5«5). 

EPA  also  prt>posed  to  define  inatt 
ingiwiienU  in  the  context  of  plant- 
pestiddea  as  {allows: 

Inast  inpediaot  wl»n  iHaning  to  plsnt- 
paatlcidaa  only,  maana  any  aubsfimcs.  auch 
aa  a  nlectaUa  marlcv,  othar  than  the  activv 
inpedlaot,  and  tha  ganatic  material 
oacaaaary  fbrtha  production  of  the 
aiihatanre.  that  ia  intimtinoaliy  intioduoad 
Into  a  living  plant  along  HtHi  tlia  actiip* 


Since  it  publiahad  die  proposed 
policy  and  lagulatiaaa  in  November 
10M,  BPA  haa  wquiiad  additional 
inftmatkn  that  hsa  cauaad  it  to 
leavaluaia  its  treatment  of  atibetanoes 
"intantioaally  iidroduced  Into  a  living 
plant  along  with  the  acUve  ingredient, 
where  tha  substance  ia  uaad  to  confirm 
or  ensure  the  piasaoos  of  the  sctive 
ingtedlanL"  Bsaed  upon  this 
Inftwmatton.  EPA  ia  leconaidadng 
whether  to  Heat  audi  substsnoes  and  the 
:  material  naosssary  to  produce 
aa  a  pestidde  oomponant  (such  as 
an  inert  Ingtedisrrt). 

FIFRA  ad  FFDCA  contain  only 
ganatal  definitiCBis  of  the  relevant  terms. 
FIFRA  sectioo  2(m)  defines  a 
"paeikide"  aa  any  substance  or  mixture 
tt  snhstancaa  intended  "for  preventing. 
dsetioying,  lepaUng,  or  mitigsting  sny 
peet"  or  "for  ase  as  a  plant  regulator, 
deftdiairt.  or  deeiccant . . ."  (7  U.S.C 
138(u)).  An  "active  Ingredient"  is 
defhied  es  an  "ingredient  which  vrill 
prevent,  deetroy.  lepel.  or  mitigBte  any 
pest"  (7  U.S.C  136(s)).  FIFRA  definee 
"inert  ingredient"  to  meen  "an 
ingredient  which  is  not  active"  (7  U.S.C 
13<B(m)).  Under  the  FFDCA,  a  substance 
is  a  "peatldde  cfaemical"  if  it  is  a 
pesUdde  within  the  m«.ning  of  FIFRA 
(21  U.S.C  321(q)). 

Althou^  these  definitions  prtnride 
some  gfdaaoix,  they  do  not  clearly 
address  whether  sunetsnces  added  vrilh 
the  active  ingredient  to  confirm  or 
ensure  the  presence  of  the  active 
ingredient  (ag..  setectsble  markets) 
should  be  oonsidared  inert  ingredients. 
When  Congress  created  the  FHUA 
definitions  of  pestidde  and  inert 
ingredienta,  it  did  not  considar  how  the 
statute  would  be  applied  to  such 
substsnces  lince  the  technology  that 
could  utilize  these  substances  as 
selectable  markers  had  not  yet  been 
invented.  Where  a  statute  is  ambiguous, 
EPA  as  the  administering  agency  is 
entitled  to  make  a  reasonable  poUcy 
choice  in  interpreting  the  statute 
(Chevron,  US~A.  Inc.  v.  Nataial 
Resources  Defense  Council,  467  U.S. 
837,  843  n.  9.  845). 

In  this  instance  the  dUBciiltlea 
associated  ¥rith  inteipreting  ambiguous 
statutory  terms  are  ctmipoimded  ^  tha 
tmique  nature  of  plant-pestiddse  and 
the  substances  introduced  to  confirm  or 
ensure  their  presence  in  the  plant 
Substances  used  to  confirm  or  ensure 
tha  presence  of  a  plant-pestidda  in  a 
plant  are  guunlly  termed  "selectable 
medlars"  and  will  hereafter  be  referred 


to  by  the  term.  "seleclahiB  markara." 
Salaclible  madara  ate  introduced  into 
the  plant  or  plant  ceils  by  the  process 
of  transformatian  it  the  same  time  as  the 
ganelic  material  that  oanfKS  tha  desired 
trait  (e.g..  a  pestldikl  tiait).  A  aaladabla 
madvr'a  poipoae  ia  to  provide  a 
mechanism  to  distlngnUi  calls  that 
have  sucosasfdlly  taxxrporaiad  die 
Moalic  malarial  tor  tha  daatrad  trait 
during  the  ttansfDcmatioa  tern  the  vast 
majority  of  oella  that  have  not 
inootpuatad  the  tiait  For  example,  the 
selacUon  procees  may  depend  tnxm  tha 
cella,  altar  they  have  been  transmoned. 
being  resistant  to  an  aaaot  that  is  lethal 
to  Don-transfbrmed  cslla.  Alternatively, 
cells,  sfter  they  have  been  transformed, 
may  acquire  the  ability  to  pitiduoe  a 
tmique  subetanoe  that  alkmra  them  to  be 
iti««»igiii«K««t  from  cells  that  have  not 
been  tiansibrmed  and  therefore  do  not 
prtiduce  the  unique  subetanoe.  Usually 
this  selection  process  occurs  only  once 
in  the  very  eeny  stages  of  produd 
development. 

Beytaid  its  use  for  eliminating  tha 
large  niunber  of  uon-tiansfacmed  cells, 
a  selactdile  metker  is  genenlly  not 
necessary  for  enressian  of  the  desired 
trait:  i.e..  seledaoie  markers  are  not 
necessary  for  the  peettddal  function  of 
the  plant-pestidtu  in  the  plant  nor  do 
they  modify  or  enhance  the  peetiddal 
activity  of  the  active  ingredient. 
Selectable  markers  may  even  be  lost 
from  the  plant  during  subsequent 
bleeding  with  no  efiect  on  the  plant- 
peetiddal  active  ingredient. 

Existing  regulations  do  not  shed  much 
.  U^t  on  how  to  tieet  substances 
introduced  with  the  plant-peeddde 
active  ingredient  (see,  e.g.,  40  CFR 
152.3(s),  153.2(m).  158.153(1).  177.3, 
and  180.1(k)).  Although  EPA  has  had 
extensive  experience  with  inert 
ingredienta  in  tha  ocntext  of  traditional 
rhwmical  pestiddes,  the  unique  future 
of  plant-pestiddes  makes  it  difficult  to 
epply  the  regulatoty  framework  that  has 
been  used  with  cfannical  pestiddes. 

Because  of  the  amblguotis  nature  of 
the  controlling  ststutory  provisions  and 
the  unique  nature  of  plant-pestiddes 
and  substances  such  aa  selectable 
marken,  EPA  believes  it  is  reasonable  to 
conclude  that  a  substance  used  to 
confirm  or  ensiue  the  presence  of  the 
active  ingredient,  and  the  genetic 
material  necesssry  to  produce  that 
substance,  are  not  components  of  a 
pesddde.  EPA  weighea  e  number  of 
actors  in  reechlng  tiUs  conclusion, 
including  the  functioa  of  these 
substances  in  plants,  the  efCacts  of  theee 
substances  on  the  performance  of  the 
plant-pestidde,  and  the  duration  of  that 
alfsct  StdMtancee  such-aseelactsbia 
meikeis  an  intentiwially  introduced 
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into  plants  to  aid  in  tha  selectioa  of 
plants  or  plant  cells  that  contain  the 
daaiied  geoetic  material  for  the  plant- 
pestidde.  They  do  not  have  peetiddal 
properties  themselves  and  are  not 
necessary  to  the  function  of  the  plant- 
pestidde  in  the  plant.  Generally  they 
are  of  no  use  in  modifying  or  enhancing 
the  peetiddal  activity  of  the  plant- 
pestidde  and  may  even  be  lost  later  in 
the  product  development  stage  with  no 
eSad  upon  peetiddal  activity. 
Substances  used  to  confirm  or  ensure 
the  presence  of  a  plant-paatidde  en 
fret^iently  used  oidy  on  a  one-time  bssis 
vaiy  eerly  in  the  development  of  a  new 
plant  variety,  for  example  during  the 
intioductian  of  genetic  material  in  the 
initial  genetic  transformation  of  plant 
cells  or  tissue.  Although  a  substance 
such  as  a  selectable  marker  is 
introduced  at  the  same  time  aa  the 
active  ingredient,  that  concomitant 
event  does  not  necessarily  convert 
selectable  markers  into  pesddde 
ingredients. 

The  mrnments  recaived  in  response  to 
the  1994  proposal  also  helped  to  focus 
EPA's  concern  about  the  classification 
of  selectable  mariurs  es  inert 
ingredients.  The  rtfipipmnt*  addressing 
treatment  of  selectable  markers  as  inert 
ingredients  raised  a  range  of  issues. 
These  issues  included  minimiaing  the 
potential  for  duplicaticn  of  reviews  with 
FDA:  inappropriateness  of  the  Agency's 
inert  policy  for  rhemical  pestiddes  for 
substances  such  as  selectable  markers: 
and  reservation  about  whether  risks 
associated  with  selectable  marken 
would  be  adequately  addressed  should 
they  be  considared  inert  ingredients. 
EPA  will  respond  to  these  comments 
together  vrilh  coomients  received  in 
response  to  this  Notice  in  the  preamble 
of  the  final  rule. 

Should  EPA  dedde  that  substances 
such  as  selectable  marken  are  not  inert 
ingredients  or  pestidde  components, 
FDA  rether  than  EPA  would  have  dired 
)urisdicti(Hi  over  the  presence  of  those 
substances  in  food  products.  This  woidd 
result  in  s  more  consistent  approach  to 
the  legidatory  oversi^t  of  substances 
used  to  confirm  or  ensure  the  presence 
of  a  plant-pestidde,  e.g.,  selectable 
markers. 

Should  EPA  dedde  that  substances, 
and  related  genetic  material,  used  to 
confirm  and  ensure  the  presence  of  the 
plant-peatidde  should  not  be  classified 
as  part  of  a  pestidde,  the  regulatory  text 
in  the  final  rules  under  FIFRA  and 
FFDCA  tvould  be  modified  to  refled 
this  dedsioD,  including  defining  the 
plant-pesticide  produd  as  the  plant- 
pestidde  acdve  ingredient 


m.  Public  Dockal 

A  record  has  been  established  for  this 
dociunent  under  docket  number  "CH'P- 
3003  70  A"  (induding  comments  aiHl 
data  submitted  electmnically  ss 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
vnsioos  of  electronic  comments,  which 
does  not  indude  any  infotmatiOB 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Rasoim»s  Branch,  Field 
Opoations  Division  (7506C),  Office  of 
Pestidde  Programs,  Envirtnimental 
Protadian  A^cy,  Crystal  Mall  #2, 
1921  JeSerson  Davis  ilighway, 
Arlington,  VA. 

Eledrtmic  comments  csn  be  sent 
directly  to  EPA  at: 

opp-doclEst#apamaU.apa.gDV 

Electronic  comments  must  be 
subndtted  as  an  ASCII  file  avoiding  the 
use  of  special  chaiactan  and  any  foim 
of  encryption. 

The  omdal  record  for  this  dociunent, 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  plBce  the  paper  copies  in  the 
offidal  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  Tlie  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  address  in 
"ADIKESSES"  at  tha  beginning  of  this 
document 

UatafSufajeda 

Environmental  protection. 
Biotechnology,  Plant-pestiddes,  Plants. 

Datad:  )uly  IS.  1996. 
Lyae  K.  GaidaaB, 

Assistant  AdmhUstratatfor  Pr&v&ntion, 
PesOddss  and  Toxic  Substances. 

(FR  Doc  96-1S3M  Plied  7-ia-M:  8:45  am] 
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Compcnnbon  snd  LtabW^  Actj  In  tlM 
Itotlif  of  Union  8lMl  Productii  Ino. 
Sto 

AOBICV:  Environmental  Protection 

Agency. 

ACTION:  Request  for  public  comment 

•UkMARY:  Notice  of  Settlement:  in 
accordance  with  Section  122(I)(1)  of  the 


Comprehensive  Environmental 
Rasponae.  Compenaatioo  and  Liability 
Ad  af  1980,  aa  ammded  ("CERCLA"), 
notice  ia  hanby  given  of  a  settlement 
coDcandng  past  response  costs  at  the 
Union  Steel  Produda,  Inc.  Site  in 
ABdon.  Michigan.  TUs  proposed 
Bgrearaant  has  been  forwanud  to  the 
Attorney  General  for  the  rettuired  prior 
written  approval  for  this  Settlement  as 
set  forth  under  Section  122(gM4)  of 
CERCLA. 

DATES:  Comments  must  be  provided  on 
or  before  August  21, 1996. 
AOONfSaCK  Comments  should  be 
addressed  to  the  Docket  Clerk,  Midi 
Code  MFA-10],  U.S.  Enviicnmental 
Protection  Agency,  77  West  Jackaon 
Boulevard,  Chicago,  Illinois,  60604,  snd 
should  refer  to:  In  tfa»Mattar  of  Union 
Steel  Products,  Inc.  Site.  Dodcot  No. 
FOR  RMIMER  MFOmAnOH  CONTACT:  Kurt 
N.  Lindland.  Mail  CodeCS-29A.  U.S. 
Enviromnental  Protediaa  Agency,  77 
West  )ackson  Boulevard,  Qdcago, 
Illinois  60604. 

•umaBfTARY  wroWMATWII.  Tha 
following  parties  exacutad  Unding 
certifications  of  their  cooaent  to 
partidpate  in  the  settlement:  Union 
Steel  I^oduds,  Inc  and  John  Kamaldan. 

These  parties  will  pay  $250,000  in 
settlement  payments  for  response  ooets 
related  to  the  Union  Steel  Prodiacls,  Inc 
Site.  If  the  United  States  Enviroiunental 
Protectian  Agency  determines  that  it 
will  not  withdrew  or  withhold  its 
consent  to  the  proposed  settlement  after 
considention  of  comments  submitted 
pursuant  to  this  notice. 

U.S.  EPA  may  enter  into  this 
settlement  under  the  authority  of 
Section  122(h)  of  CERCLA.  Section 
122(h)(1)  authorizes  EPA  to  settle  any 
claims  imder  Section  107  of  CERCLA 
wdwre  such  claim  has  not  been  referred 
to  the  Department  of  Justice.  Pursuant  to 
this  authority,  the  agreement  propoaes 
to  settle  with  parties  who  are  potentially 
responsible  fat  costs  incurred  by  EPA  at 
die  Union  Steel  Produds,  Inc.  Site. 

A  copy  of  the  proposed  administrative 
order  on  consent  and  additional 
background  infofmatinn  relating  to  the 
settlement,  induding  a  list  of  parties  to 
the  settlement,  are  available  for  review 
and  may  be  obtained  in  person  or  by 
mall  from  Kurt  N.  Lindland.  Mail  Oxle 
CS-29A,  U.S.  EnviroiuneQtal  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

The  U.S.  Enviromnental  Protection 
Agency  will  receive  written  comments 
relating  to  this  settlement  for  thirty  days 
bom  this  date  of  publication  of  this 
notice. 

AiiIIm  ilj  Tha  Cuinniahaiiatva 
Baviroomantal  Recponae.  Compensation,  and 
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rem  nmnmm  wmomutmrn  camncn  Ml 
EUn  CiUwdl.  EPA  Itagim  B 1449  Rom 
AvHiiia.  Ddlas  Tnai  75202-2733. 
ttimpbcaa  (214)  6eS-7513. 

Copies  ^  the  dnft  pamits  and/or  an 
•xplutatnry  bet  diaat  may  be  obtained 
from  Ma.  CakhnU.  bi  additian.  the 
cuirent  administntlve  lecord  on  the 
prapoaal  ia  avaHable  for  wxamlnaticn  at 
die  Ragiao'a  Dallas  offices  during 

wotUng  lioun  after  providing 
Ma.  Caldwell  24  houi*  advanced  notice. 
'Un  WWMTIOII:  Regulated 
catagoriaa  and  entitiea  include: 


onmCY;  EBTiroomantal  Protacacn 

Agency  (EPA). 

AcnON:  Notice  of  d^NPDBS  general 

pennits 

EPA  I 


OMagofy 

Eiomplaa  ol  regulaMdanHaa 

lndMfey._ 

OpsMois  of  ftoWas  dbchai^ 
kio   wmtt   mmn   immiv 
ton  lie  deamp  of  undar- 
graunt  akmgr  lar*  syalaraa 
tiai  oomafei  pekstaum  aub- 
alanoas.  aucfi  aa  mota  kiala. 
lathialaandlualola. 

anthorixing  diachaigaa  iMuUng  from 
implemaoting  CoRecllva  Actkai  Plans 
for  tba  cleanup  of  Patnlaoni  UST 
Systems  in  Texas,  Umisiaiia.  Otilaliama 
and  New  Mexico.  A  Patrolaum  UST 
Syitam  is  an  undafgtound  sfnuBa  tank 
system  that  contains  petroleum  or  a 
mixtuie  of  petroleum  with  de  "t"'™** 

Such  systems  include  thoee  containing 
motor  fiais,  let  ftiels,  distlBate  hiel  oils, 
lesiduel  fuel  oila,  lufaricanta,  petroleum 
aohants  and  need  oils.  As  proposed,  the 
pamits  piece  limits  on  heniene.  Total 
BTEX  and  pH  far  all  disdiaigH.  as  well 
aa  Umita  co  polynuclear  aromatic 
tmhocaifacoa  (PAH)  far  diadiaigM  from 
cleanups  of  Petroleum  UST  Systama 
other  than  gaaoUna,  jet  fuel  and 
keiueeue.  Additiaoal  limits  include 
those  on  lead  and  Total  Patroleum 
HydracariMas  in  the  Texas  permit  lead 
and  TOC  in  the  Louisiana  rarmit.  Total 
Organic  Caihsn  and  Total  Phenols  in 
the  Oklahoma  permit,  and  lead. 
Oiemlcal  Oxygan  Demand,  No  Visibia 
Oil  Sheen,  aa  well  as  a  fatomooitoring 
requirement,  in  the  New  Mexico  permit 
l>»TO;  Commenta  on  thaaa  nropoeed 
permits  must  be  submitted  by 
September  20. 1998. 
AMMHMK  Comments  on  these 
proposed  pennits  should  be  sent  to  the 
Re^onal  Administrator,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733. 


This  table  la  not  Intended  to  be 
e»heiislive,  but  rather  piovidee  s  guide 
for  raedera  regarding  entitiaa  likely  to  be 
regulated  Inr  this  ection.  This  taUe  lists 
the  typee  of  sntitiee  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  ection.  Other  typee  of  entities  not 
listed  in  the  tabl»  could  alao  be 
leguleted.  To  determine  wfaethar  yotv 
(facility,  omnpany,  biisineas, 
oiganizatioD,  etc.)  is  regulated  by  tUa 
action,  you  ahould  carmiUy  examine 
the  qiplicabiiitv  oitaiia  in  Part  I. 
Section  A.1  of  maee  peimita.  If  you  have 
oueatians  lagaiillnu  me  applicuUity  of 
Inis  action  to  a  particular  entity,  oonsuh 
the  person  liatao  in  the  preceding  ran 
Furmn  wmumKnam  ocntact  section. 

Section  301(a)  of  the  Cleen  Water  Act 
(CWA  at  the  Act),  33  U.S.C  1311(a), 
makes  it  unlawfiil  to  discharge 
polhitanta  to  wratan  of  the  United  States 
in  the  abaenoe  of  authorizing  permits. 
CWA  section  402,  33  U.S.C  1342. 
authorizaa  EPA  to  issue  National 
IMachaiga  Kliminetinn  System  (NPOBS) 
parmita  allowing  diachaigaa  on 
condition  they  will  meat  certain 
requirements,  inrhwUng  CWA  sectinna 
301,  304.  and  401  (33  U.S.a  1331. 1314 
and  1341).  TTioee  statutory  provisions 
require  that  NPIXS  permita  inchide 
aflfuant  UmitaUons  requiring  that 
authorized  diachargaa:  (1)  meet 
standards  reflecting  levels  of 
tedmologjcal  capabiUty,  (2)  comply 


with  EPA-cppsrvad  state  water  quality 
atsndards  and  13)  comply  with  other 
stale  lequiremeats  ed<q>ted  under 
authority  retained  by  states  under  CWA 
510,  33  U.S.C  1370. 

Two  types  of  technolomr-baaad 
effluent  limitationa  must  oe  included  in 
the  permits  propoeed  hate.  With  legard 
to  conventianaf  pollutants,  i.e.,  pH, 
BCK).  oiland  greeee,  TSS  and  focal 
ooUibcm,  CWA  aecUon  301  (bXlXE) 
raquirea  efUnant  limitations  beaad  on 
"best  conventtonal  pollution  control 
technology"  (BCT).  With  regard  to 
noncanventtoiial  and  toxic  pollutants, 
CWA  section  301(bX2)  (A),  (Q,  and  P) 
require  effluent  UmitaUons  beiwd  on 
"beat  available  poUutian  control 
technology  economically  achievable" 
(BAT),  a  standard  vAich  gtoeraUy 
represents  the  best  perfbiming  existing 
technology  in  an  industrial  category  or 
subcategory.  BAT  and  BCT  effluent 
UmitaUons  may  never  be  leaa  stringant 
than  corresponding  effluent  limitationa 
beaed  cm  beat  ptacticeble  control 
technology  (BFT),  a  atandard  applicable 
to  similar  disdiaigss  prior  to  March  31, 
1988  under  CWA  301(b)(1)(A). 

National  guideUnea  estaWlihing  BFT, 
BCT  and  BAT  standards  have  not  been 
promulgated  fbrdlachargaa  from 
Pelroleimi  UST  System  deanups.  The 
BCT  and  BAT  raqidiaments  far  these 
dischaigae  have,  tberefora,  been 
estabUahed  nsing  beat  profaaaioaal 
Judgement,  as  raquirsd  by  CWA  section 
402(aXl).  EPA  Offloe  of  Water 
Enfbroament  and  Pennits  and  Office  of 
Underground  Storaga  Tanks  has 
developed  and  issued  "Model  NPDES 

□eenup  of  Gesoline  Released  nam 
Underi^ound  Storage  Tanks",  July  11, 
1980.  That  model  permit  end  bet  sheet 
eatahUshed  treatment  technologies, 
treatment  casta,  parameters  to  bis  limited 
and  permit  limits  far  discharges 
resulting  from  the  clesnup  of  gasoline 
rsleeaed  from  underground  storage 
tanks.  The  infianiiattan  contained  in  thet 
model  permit  and  fact  sheet  has  been 
used  to  establish  BCT  and  BAT  permit 
raquirements  far  the  NPDES  getnral 
permits  being  propoeed  today  far 
diadiaiges  resulting  from  cleenup  of 
Petroleum  UST  Systems. 

The  following  limits  era  propoeed; 
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(1)  For  Discharge  Monitoring  Report 
calculations  snd  reporting  requirements 
for  benzene,  analytical  test  results  lass 
than  10  |ig/l  may  be  reported  as  zero. 

(2)  Hie  Daily  Max  Umit  and 
monitoring  requirement  for  PAITs  do 
not  apply  to  discharges  from  the 
cleenup  of  Petroleum  UST  Systems 
containing  only  gasoline,  jet  fiiel  and/or 
karoeene.  The  d^y  max  value  of  any  of 
the  followiiw  PAH'S  shaU  not  exceed  10 
iag/1:  aceiuimthene,  acenaphthylene, 
anthracene,  benzo(a)antluacene, 
banzo(b)lhiaranthene, 
benza(k)fluoranthane, 
benzo(ghi)perylene,  benzo(a)pyiene, 
chiyaane,  difaenzo(aJi)anthracene, 
fiuoranthane,  fiuorene, 

indena(l,2  J,cd)pyrene.  naphthalene, 
phananthrene,  pyiene. 

Olhar  LepJ  ReqatameBla 

A.  StotB  Certiflcatioti 

Under  section  401(a)(1)  of  (he  Act, 
EPA  may  not  iasue  an  NPDES  permit 
until  the  State  in  which  the  discharge 
will  originate  granta  or  waives 
certification  to  ensure  oomplianca  with 
apprtHuiats  laquiremants  of  the  Act  and 
State  law.  Section  301(b)(lKC)  of  die 
Act  requires  that  NPDES  petmita 
nnntain  conditions  that  ensure 
compliance  with  applicable  state  wratar 
quality  standards  or  limitations.  The 


proposed  permits  contain  limitations 
intended  to  ensure  compliance  with 
state  water  quaUty  standards  and  has 
been  determined  by  EPA  Region  6  to  be 
consistent  with  the  appUcable  state's 
water  quality  standanls  and  the 
cortespondiiig  implementation  plans. 
The  Region  has  solicited  certification 
from  the  Texas  Natural  Resources 
Consarvation  Commission  for 
TXC830000,  the  Uniisiana  Department 
of  Natural  Resources  for  LAG830000, 
the  Oklahnma  Depettment  of 
Environmental  QuaUty  far  OKG830000 
and  the  New  Mexico  Environment 
Department  far  NMG830000. 

B.  Endangend  Species  Act 

The  propoeed  limits  ere  sufficiently 
strinasnt  to  assure  state  water  quality 
stsncbrds,  both  for  aquatic  Ufa 
protection  and  human  health  protection, 
wiU  be  met  The  eiBuent  limitationa 
estabHshed  in  theae  permits  ensure 
protection  of  equatic  Ufa  and 
maintenance  of  the  receiving  water  aa 
an  aquatic  habitat  The  Region  finds  that 
adoption  of  the  proposed  permits  is 
unlikely  to  sdwsely  affoct  any 
threatened  or  andai^ared  spedes  or  its 
critical  habitat  EPA  is  seeking  written 
concurrence  from  the  United  Statea  Hah 
and  Wildlife  Service  and  National 
Marine  Fisheries  Service  on  thia 
determination. 


C.  Hutatic  Pmervatibn  Act 
Facilities  mdiich  adversely  affect 

properties  listed  or  eligible  lor  listing  in 
the  National  Register  of  Historical 
Places  sre  not  suthotized  to  discharge 
under  this  permit 

D.  Executive  Order  12896 

The  Office  of  Management  end  Budget 
((A4B)  has  exempted  this  action  from 
the  review  requinments  of  Executive 
Order  12866. 

S.  Paperwork  Beductiai  Act 

The  Information  collection  required 
by  this  permit  has  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwotk  Reduction  Act,  44  U.S.C 
3501  et  leq.,  in  sufamiasioo  made  for  the 
NPDES  permit  program  and  assigned 
OMB  control  numbers  2040-0086 
(NPDES  permit  spplication]  and  2040- 
O0O4  (diachaige  monitoring  reports). 

F.  BeguJatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  5  USC 
601  et  seq,  requires  that  EPA  piepsre  a 
regulatory  flexibility  analysis  for 
tegulatioiu  that  have  a  significant 
impact  on  a  substantial  number  of  anuil 
entities.  As  discussed  previously  in  this 
Fact  Sheet,  compliance  with  tha  permit 
requirements  wrill  not  result  in  a 
si^iificsnt  impact  on  dischargers, 
iiicluding  smul  businesses,  covered  by 
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tjMM  {Mmita.  This  lack  of  rigoUlcaiit 
impact  i«  due,  in  part,  to  tha  State 
Raiaibinaamaiit  ^ind't  wfanbunamant 
to  tba  diachvgar  of  all  NPtKS  pannlt 
coopUanoe  coats,  axoapt  iora  anall 
deductible  amount  EPA  Raglan  S 
tbenfora  oeitiflea,  punuani  to  the 
pnmalcnt  of  5  USC  e0S(bl,  that  the 
pannits  propoaed  today  will  not  have  a 
«;gnm«<«i«t  bnpact  on  a  mbatantial 
number  of  fmell  entitiaa. 

DMMJifuljrlO.lMS. 
WIUbb  B.  Bi«kain7, 
Dtndor,  WalBrQiahtyPMIKlionDhrUim. 
SPAHtglimg. 
[FK  Doc  a6-l«16«  Flted  7-l»-M;  8:45  aail 
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ibyFCC 
Auttwiliy  s  CPU  mo  AiMtoitty. 


JolylMM*. 

H—mrr  The  Federal  CommnntRattona 
Conmlaaioo,  aa  put  of  Its  continuing 
effort  to  nduos  papenmik  boidan 
Invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  contimiing 
intematiaa  coUectians,  aa  raquired  Iqr 
the  Paperwoik  Reduction  Act  of  1S95, 
PuMic  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  coUecUan  of 
iniotmation  unless  it  displays  a 
cumotly  valid  coDtiol  numtwr.  No 
penoo  shall  be  siih)ect  to  any  penalty 
for  failing  to  comply  with  a  coUactlao 
of  iniofmaticm  sub)ect  to  tha  Paperwoik 
Raductioo  Act  (PRA)  thet  does  not 
display  a  valid  control  numbsr. 
Comments  are  requested  concerning  (a) 
wlMtbar  the  propoeed  collection  of 
infiormatian  is  necessary  for  tha  proper 
perfonnance  of  the  functions  of  the 
Commisaicii,  including  whether  the 
injiannatioa  shall  have  practical  utiUty; 
Cb)  the  accuracy  of  the  Cnmmisainns 
burden  eatimalea;  (c)  ways  to  anhanos 
the  quality,  utility,  and  clarity  of  the 
infcfmatian  collected  and  (d)  ways  to 
mininrim  the  burden  of  the  collection  of 
infarmatian  on  the  respondents, 
inrliiHlng  the  use  of  automated 
coUection  techni<{ues  or  other  fbrms  of 
informalian  technology. 

The  FOC  is  reviewing  the  following 
infcrmation  coUection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR 1320, 
authority  delegated  to  tlie  Commission 


by  tha  CMBoB  of  Management  and 

BudgsKOMB). 

Mm:  Wiittan  mrnrnwits  duuldbe 

ddmiUtad  CD  or  before  September  20, 

1996.  If  you  antidpala  that  you  will  be 

submitting  comments,  but  find  it 

difBcuh  to  do  so  within  the  period  of 

time  allowed  by  this  notice,  you  should 

adviae  tha  ccntact  Ustad  below  as  soon 

aapoasibla. 

MOWIW;  Direct  all  cammants  to 

Doitiihy  Conway,  Federal 

Communicatlaiis  Commiaaion,  Room 

234, 191S  M  St..  NW.,  Washington,  DC 

20554  or  via  internet  to 

dooawayMocgov. 

KM  FUnMDt  MFCMMATMN  OOMTACT;  For 

additiaaal  infarmatien  or  copiea  of  tha 

infonnation  ooUectioas  contact  Doaothy 

Conway  at  202-41S-0217  or  via  iBtamat 

at  duuiwayMu^goT. 

mirmjmammt  wmniATtM. 

OMB  Approval  Number  30BO-043S. 

Title:  Section  80.361  Frequenciee  for 
Narrow-Band  Direct-Printing  (NB-OP) 
and  data  tranamissioiis. 

Fonn  Noj  N/A. 

7>pe  ofRevienr.  Extension  of  existing 
collection. 

Reepondmtt:  Individuals,  business  or 
other  far-profit. 

Ahimhar  ef  Keepondent*:  2. 

EsOmataa  Time  Per  Fetporae:  2 
hours. 

Total  Annual  Burden:  4  hours. 

Total  Annual  Cost:  0. 

Need$  and  Uses:  He  reporting 
requirement  contained  in  Section 
80.361  ia  necessary  to  require  applicants 
to  submit  a  showing  of  need  to  obtain 
new  or  additional  narrow-band  direct- 
printing  CNB-DP)  faequendes. 
ApplicanU  far  new  or  additional  HB-DR 
fiaquandas  are  tequiiad  to  show  the 
sdMdula  of  service  of  each  curramly 
licenaad  or  propoeed  ssiies  of  NB-DP 
baquandes  and  to  ahow  a  need  fat 
mAAititwtm\  fcequenciea  based  on  at  laaat 
a  40%  ua^e  of  axistii«  NB-J3P 
frsquenciea.  The  information  is  used  to 
determine  whether  an  application  for  a 
NB-DP  frequency  should  be  granted.  If 
the  collectian  of  this  information  was 
not  conducted,  the  FCC  would  have  no 
infocmatian  available  regarding  the  use 
of  NF-DP  fretpiancies  by  public  coast 
stationa,  and,  therefore  would  be 
handicapped  in  determining  whether 
the  bequenciea  were  being  hoarded  and 
not  put  into  use  by  public  coast  stations. 

OMB  Approval  Number:  3060-0263. 

Title:  Section  90.177  Protection  of 
certain  radio  receiving  locations. 

FoonAto.:N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondent*:  Individuals  and 
housdkolds:  Busineaaes  or  other  for- 


profit;  Non-profit  instltutians:  State  and 
local  govenuoents. 

AAimher  o^Rsapondents:  3(m. 

BtOmatad  Time  Par  Retponee:  S 
home. 

Tolof  Ammal  Burden:  ISO  hours. 

Needs  and  Uses:  This  rule  requires 
applicants  proposing  to  locate  near 
carlain  radio  receiving  sites  to  notify 
those  parties.  RaquiremaDt  protecia 
critical  national  security  and  rasaarch 
sites  from  interference. 
FedenlC 
WliUaaiF.i 
Acting  Seaebay. 
[FR  Doc  fl»-lMa4  ntsd  7-ia-ta:  B:4$  smi 


nnBB  ■noniMRQn  uouscnon 
RaqulranMnt  SubniMad  to  OMB  for 


AOBICV:  Federal  Communicatiana 

ConuiiasioiL 

action:  Public  bifonnaticn  Collection 

Requirement  submitted  to  OMB  far 

smeigency  review  and  approvaL 

■JMUBT!  The  Federal  Commiinicatinns 
Conunission.  ss  part  of  its  continuing 
aSort  to  reduce  paperwork  burden 
invitee  the  general  public  and  other 
Federal  aganciea  to  take  thia 
(^portunity  to  rommant  on  the 
foUowlns  infotmatioD  collections,  as 
required  by  tiie  Papetworic  Reduction 
Act  of  1995,  Public  Uw  104-13.  An 
agency  may  not  conduct  or  nMmsor  a 
collection  of  infarmation  unbas  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
penalty  for  failing  to  comply  with  a 
coUection  of  inftarnuaion  siu>tect  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  coUection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Conmiission, 
infhiiting  whether  the  information  shall 
have  practical  utility:  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  Information  collected:  and 
(d)  ways  to  minimizs  the  burden  of  the 
collectian  of  information  on  the 
respondents,  including  the  use  of 
automated  information  lechniquaa  or 
other  forms  of  infonnation  technology. 
DATCK  Written  conmwnts  should  be 
submitted  on  or  before  August  6, 1996. 
If  you  anticipate  that  you  will  be 
submitting  cottunents.  but  find  it 
difficolt  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
adviae  the  contact  liated  below  as  soon 
ss  possible. 
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:  Direct  aU  comments  to 
Dorothy  Conway,  Federal 
Cammimicatlorts  Commission,  Room 
234, 1919  M  St,  NW.,  Wa^ington,  DC 
20554  or  via  internet  to 
dconway9icc.gov  and  Timothy  Fain. 
C»iiB  Desk  Officer,  Room  10236  NEOB, 
725  17th  Street  NW.,  Washington.  DC 
20S03,  (202)  395-3561  or  via  internet  at 
fain^_tM.eop.gov. 

FOR  FUimCit  MRMUMTION  CONTACT.  For 
additional  information  or  copies  of  the 
information  collectioiu  contact  Dorothy 
Convfay  at  202-418-4217  or  via  internet 
to  dconway4fcc.gov. 
aUFPUMBfTAIfr  MFOMMTKM:  On 
January  19, 1996,  the  Commiaaion 
adopted  a  Report  and  Order  revising  its 
rules  and  policies  regarding  satelUte 
space  and  earth  station  licensing. 
AmetMlment  of  the  Commission's 
Regulatory  Policies  Governing  Domestic 
Fixed  Slellite  end  Separate  Intenutional 
Satellite  Systems,  IB  Docket  No.  95-41, 
61  FR  9946  [March  12, 1906).  Due  to  an 
administntlve  overai^t  the  revised 
informatian  collsctlans  contained  in 
thia  artier  were  not  submitted  to  OMB 
with  the  Commission's  requeet  for 
a]mroval  of  the  coUection. 

'ilie  revisions  to  this  informatian 
GoUectian  wiU  permit  all  U.S.-licensed 
satelUte  opentora  to  provide  both 
domeatlc  and  international  service  via 
U.S.-Uoensed  facilities.  The  revisions 
adopted  in  tha  Report  and  Order 
removes  aU  reference  to  "domestic"  in 
Section  25.140  of  the  rules,  47  CFR 
25.140. 

A  one-step  flnandal  showing  poUcy 
was  adopted  which  broadly  appliea  the 
existing  poUcy  to  aU  appUcants  fcr 
space  station  facilities.  Exceptions  to  the 
one-step  showing  may  be  granted  upon 
appropriate  request  by  appUcants 
seekiiig  authority  to  operate  in  an 
uncongested  portion  of  the  orbital  arc 
AppUnnts  with  pending  appUcations 
fm  ssparats  systems  authorizations  «nll 
be  afforded  time  to  faring  their 
appUcations  into  conformance  with  the 
one-step  financial  showing  poUcy  or  to 
request  authority  for  processing  under 
the  existing  two-step  poUcy. 

The  Commission  is  requesting  OMB 
approval  of  this  voluntaiy  coUection  by 
August  1, 1996  to  permit  expeditious 
processing  of  the  pending  appUcations. 

OMB  Approval  Number:  3060-0343. 

Title:  Section  25.140 — Qualificatiotu 
of  SatelUte  Space  Station  Licensees. 

FormNo.:N/A. 

Type  of  Review:  Revision  to  existing 
coUection. 

Retpoodentt:  Not-for-profit 
institutiona:  Business  or  other  for-profit: 
Small  buainesses  and  organizations. 

Number  of  Respondents:  25. 


Estimated  time  per  response:  10 
hours. 

Total  Annual  Burden:  2500  hours. 

Estimated  Cost  per  Respondent:  Based 
on  the  assumption  that  appUcants  will 
hire  outside  counsel  at  an  approximate 
cost  of  S150  per  hour,  it  is  estimated 
that  the  cost  per  submission  will  be 
5150,000.00. 

Needs  and  Uses:  The  coUections  of 
infacmation  contained  in  Part  25  are 
used  by  Commission  staff  in  carrying 
out  its  duties  as  set  Carth  in  Section  306 
and  309  of  the  Conununicatioos  Act  of 
1934,  as  smanded,  47  U.S.C  Secdon 
308  and  309,  to  determine  the  technical, 
legal  and  other  quaUfications  of  an 
appUcant  to  operate  a  sateUite  space 
station.  The  one-step  financial 
showings,  including  amendments  to 
pending  appUcations  filed  under  this 
poUcy,  will  be  used  by  the  Commission 
to  determine  whether  appUcants  are 
qualified  to  construct,  launch  and 
operate  sateUite  space  station  faciUties 
in  order  to  provide  timely  service  to  the 
pubUc.  The  information  coUected  is 
used  to  determine  whether  the  pubUc 
interest  convenience  and  necessity  wiU 
be  served,  in  accordance  with  Section 
300  of  the  Communications  Act  of  1934, 
as  amended,  47  USC  309. 
Fedaral  Communicatioiu  Commission. 
WUliaa  F.  Catao. 
Acting  Secntazy. 

IFR  Doc.  a«-lMae  Fllad  7-l»-aa:  MS  ami 
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fyoHG  inmffiiMiian  tMiiMman 
RoqulfwiNnt  SubnrilMd  to  OMB  for 
Entafpancy  Raviawand  Approval 

AOBtCT:  Federal  Communicatians 

Conmiiaaion. 

ACTION:  PubUc  Information  Collection 

Requirement  Submitted  to  OMB  for 

Emergency  Review  and  Approval. 


The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  pubUc  and  other 
Federal  agmciea  to  take  this 
opportunity  to  cammant  on  the 
following  information  coUectiotu,  as 
required  by  the  Paperwork  Rsductian 
Act  of  1995,  PubUc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
coUedion  of  information  unless  it 
displays  a  currently  vaUd  control 
number.  No  person  shaU  be  subject  to 
penalty  for  failing  to  comply  with  a 
coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  diplay  a  vaUd  control  number. 
Cottunents  are  requested  concerning  (a) 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 


the  functions  of  the  Commission, 
'"^'"♦t^^  tvhether  the  infocmatian  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  aati  mates;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  arid 
clarity  of  the  information  collacted:  and 
(d)  ways  to  minimizs  the  burden  of  tha 
collection  of  infonnation  on  the 
reqxmdents,  including  the  use  of 
automated  informatioD  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  6, 1996. 
If  you  anticipate  that  you  will  be 
sitfimitting  cottunents,  but  find  it 
ditficuh  to  do  so  within  the  period  of 
time  aUowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  icon 
as  possible. 

AOOMaKK  Direct  aU  conunants  to 
Dorothy  Conway,  Federal 
CcHnmunications  Commission,  Room 
234. 1919  M  St,  NW..  Washington,  DC 
20554  or  via  internet  to 
dconwayOibc.gov  and  Timothy  Fain, 
OMB  Deak  Officer,  Room  10236  NEOB, 
725  17th  Street  NW.,  Waahiirgton,  DC 
20503,  (202)  395-3561  or  via  intamal  at 
fain — tSal.eop.gav. 

FOR  FURTHER  MFORMATMN  CONTACT;  For 
additional  information  or  copies  of  the 
information  coUections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
to  dconwayOfac.gov. 
SUPPLEMBTTARY  MFORMATION:  On 
January  19, 1996,  the  Commission 
adopted  a  Report  and  Order  revising  its 
rules  and  policies  regarding  sateUite 
spsce  and  eetth  station  liomsing 
Amendment  of  the  Commission's 
Regulatory  PoUdes  Governing  Domestic 
Flmd  SteUite  and  Separate  International 
SateUite  Systems,  IB  Docket  No.  95-41, 
61  FR  9946  (March  12, 1996).  Due  to  an 
administrative  oversi^t  the  revised 
infbntution  coUections  contained  in 
this  order  were  riot  submitted  to  OMB 
with  the  Commission's  request  for 
approval  of  the  oollectiotL 

The  revisions  to  this  information 
coUection  %viU  permit  aU  U.S.-Ucensed 
satelUte  operators  to  provide  both 
domestic  and  international  service  via 
U.S.-Uoensed  faciUties  without 
submitting  modification  appUcations.  In 
addition,  appUcants  may  designate 
whether  their  services  wiU  be  oBiBTed  on 
a  cozrmion  carrier  or  non-comn\on 
carrier  basis  in  the  initial  appUcation  for 
service.  Should  their  service 
requirements  change,  a  letter  indicating 
a  change  in  status  wiU  be  submitted, 
rather  than  an  application  to  modify  the 
license. 

An  increase  in  the  Intelsat  Article 
XlV(d)  consultation  submissions  may 
occur  as  appUcants  and  Ucensees 
entering  the  intamattonal  service  market 
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will  bs  nquind  to  conmlt  thair 
opcnUco*  with  Intaliat  nndar  Articia 
XIVW). 

Tha  CommiMiin  i«  nqimtiiig  OMB 
■ppfoval  of  this  vohmtny  coUactiaa  by 
Aogual  1,  Itseto  pennit  expeditiaiu 
jMimiinIng  of  the  pwnding  applications 
and  to  fignficantiy  raduce  the  need  for 
applicants  to  modi^  their 
authoriiatiaiis  to  provide  both  domestic 
and  IntamatioiMil  lenrice. 

OMB  Approval  Saabtr  3060-0383. 

TUh:  Part  25— Satellite 
Commimicatians. 

FonnAto..N/A. 

Type  of  RsWew:  Revisiao  to  exiiting 
cotiectian. 

iiespondents:  oot-fn^ioofU 
inatiti^kns;  Business  or  other  fcr-pmfit: 
Small  biiiinaissi  and  otganiaatians. 

Numbar  of  Be$pondentt:  ZSOO. 

BsUmatea  time  per  nsponte:  l.S 
hours. 

Total  Annual  Burden:  3,7S0  hours. 

StUiaaled  cost  per  mpondent:  Based 
ootiie  assomptian  that  appUoants  will 
hire  outside  counsel  at  en  appmximalB 
coal  of  SISO  par  hour,  it  la  aaUmalad 
that  tha  coat  par  snfamlssian  will  be 
S450.0a 

Ntedi  and  Vte$:  The  mllertlnris  of 
inJonaaiiaD  '«—*»*"«^  in  Part  25  are 
used  by  Ccanmiaaioa  staff  In  canytog 
out  iu  dutiea  as  sat  torth  in  Saction  30S 
and  SOB  of  tha  Communications  Act  of 
1934,  as  amended,  47  U.S.C  Saction 
30*  and  309,  to  datannine  the  technical, 
legal  and  other  qiialUlcations  of  sn 
applicant  to  operate  a  station.  Article 
XIV(d)  cooaultations  «rill  be  used  by  the 
Commissian  to  verify  that  Uoanaeea  are 
fully  oooniinated  with  oIIht  users  in  tha 
head.  The  Infbonatian  collected  is  used 
to  detaimtne  adiettier  the  public 
Intanst,  uaivauianoe  and  naoasaity  will 
be  served,  in  accordance  «rith  Section 
309  of  the  Conimiuicatiens  Act  of  1934, 
as  amended,  47  USC  309. 
FadanlC 
wmiaB 
ActiB^Seaelafy. 
IFK  Doc  fl»-l»M7  niad  7-ia-W;  S:4S  am) 


novov  oi  rasm  aiionnHOTin 

FadKil  CocnmunicaMona  Commlsalon 

July  IS.  laas. 

■■MfllTT  The  Federal  Oimmunications 
Commissian.  as  part  of  its  nontlmiing 
effort  to  reduce  paperwork  burden 
invites  the  ganeral  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
iolknring  informaticm  coQaction,  as 
requiredby  the  PaparwDik  Reduction 


Act  of  1995,  Public  Law  1 04-13.  An 
agency  may  not  conduct  or  sponsor  a 
collaiiioD  of  InfoanatiaD  unkaa  it 
displays  a  currently  valid  oontiol 
number.  No  penon  shall  be  subject  to 
sny  penalty  m  biUng  to  comply  with 
a  collection  of  information  suofect  to  d>e 
Paperwork  Reduction  Act  (PRA)  that 
does  not  diqilay  a  valid  control  number. 
Camments  are  lequastad  conceming  (a) 
Whether  the  proposed  collectian  of 
infonnation  is  neoeasaiy  for  the  proper 
perioanance  of  the  functions  of  the 
Commissioa,  including  whether  the 
in&smation  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commissian 's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
inforaoation  collected;  and  (d)  ways  to 
inl«ilml««  die  burden  of  the  coUecUon  of 
infoimatiai  on  tha  respondents, 
including  the  use  of  automated 
collectian  techniques  or  other  forms  of 
inibnnatian  technology. 
OATH:  l>etsons  wishing  to  mmment  on 
this  iniiannatian  collection  should 
submit  conunents  September  20, 1996. 
AOOMnO:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communicatioiu  Commission.  Room 
234, 1919  M  St.  NW..  Washington.  DC 
20554  or  via  internet  to 
doonwrayMccgov. 

RM  niRTHBI  MFOMIATION  OOMTACR  For 
additlanal  infonnation  or  copies  of  the 
intematiao  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dcanwayWocgov. 
wiFW  nwiTMw  wrowwnow. 


'  OMB  Ap;>n>va/'No..- None. 

Title:  Telephone  Number  Portability, 
First  Report  and  Older  and  Further 
Notice  of  Propceed  Rulemaking. 

Fonn  No.:  N/A. 

Type  of  Review:  Seiw  Collection. 

R^xindsnte:  Buajnossai  or  other  for- 
profit,  JTirliutinp  duall  businesees. 

Mimhar  of  Betpondents:  105. 

EtOmated  Time  Per  Rnpcaae:  7  hours 
per  respooae  (avg.). 

Totof  Annual  Burden:  735  hours. 

Needs  and  Uses:  In  the  First  Report 
and  Order  in  CC  Docket  No.  95-116,  tha 
Commission  promulgates  rules  and 
regulations  implementing  the  statutoiy 
raquirement  that  local  exchange  cairiars 
(LECs)  provide  number  portability.  The 
Commission  mandates  its  provisimi  in 
the  100  lai;gest  metropolitan  areas  by 
December  31, 1998,  in  accordance  with 
a  phased  implementation  schedule  and, 
after  that  date,  within  6  months  of  a 
specific  request  by  another  earner. 
Number  portability  is  to  bis  provided 
tuing  a  ragfamal  system  of  databaaes, 
although  statea  are  granted  the  option  to 
develop  their  own  databases.  The 


Further  Notice  seeks  comment  on  loog- 
taim  cost  recovery  isauea. 

OMB  Approval  No.:  None. 

TWs:  Toll  Frae  Service  Access 
Codas— 800/888  Number  Releaae 
Procedures. 

Foroi  No.:  N/A. 

7>pe  of  Revtow:  New  OiUection. 

Fetpondents:  Bmlneasai  or  other  for 
profit,  including  small  buainaaaaa. 

Number  of  Beepondeiite:  Zno. 

Bitimated  Time  Per  Retpottie:\haai 
per  response. 

Total  Annual  Borden:  2010  total 
annual  hours. 

Needs  and  Usee:  The  Commissi  on  has 
instructed  Database  Service 
Management,  Inc.  (DSKO)  (o  collect 
sulharlaations  from  the  current  800 
number  subscriber  and  ita  Responsible 
Organization  or  tha  Toll  Frae  Service 
Provider  declining  their  previoualy 
asserted  commenial  inUnest  In  the  888 
number.  DSMI  will  not  release  the  888 
number  from  the  pool  of  tmavailable 
numbeia  into  the  general  pool  of  toll 
bee  numbers  until  it  receives  these 
authorizations. 

OMB  Approval  No.:  None. 

Titie:  BeU  Op«ating  Compeny 
Provision  of  Out-of-Reglon.  Interatate, 
Intarsxchange  Services,  Report  and        . 
Older,  OC  Docket  No.  96-21.  (Affiliated 
Company  Recordkeeping  Requlrament). 

Fonn  No.:  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  7. 

Estimated  Time  Per  Response:  6,058 
hours  per  recordkeeper. 

Total  Annual  Burden:  42,394  total 
annual  hours. 

Needs  and  Uses:  In  the  Report  and 
Order  issued  in  CC  Docket  96-21,  the 
Commission  removed  dominant 
regulation  for  BOCs  that  provide  oul-o^ 
region,  interstate,  intereiffihanae  services 
through  an  affiliate  that  complies  with 
certain  safaguards,  in  order  to  bcilitate 
the  efficient  and  rapid  provision  of  out- 
of-region,  domestic,  inter^te, 
intemccjianga  seinlma  by  the  BOCs,  as 
contemplated  by  the  1996  Act.  «diile 
still  protecting  ratepayers  and 
competition  in  the  interexchange 
madtet.  These  safaguards  require, 
among  other  things,  that  the  affiliate 
mjlntnin  separate  books  of  account  from 
tbeLEC 

OMB  Approval  Number  306O-O1Q7. 

Tit/e;  Private  Radio  Applicatiaa  for 
Renewal,  Reinstatement  and/ or 
Notification  of  Change  to  License 
Information. 

Form  No.  FCC  405A. 

1)fw  of  Review:  Revision  of  a 
currently  approved  collecHon. 
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Banpondents;  Builneiaai  cr  other  far- 
prolil:  Small  buainaaaaa  or 
fftspnl  latitaii;  Individuala  or 
houaaholds;  9ma  or  Looat 
GuvatBUMnls;  Non-proAt  institutlaBa. 

AAmbar  of  Ba^wndontc  2,700. 

StUmated  Time  Pv  Reepense:  J3 
hour. 

rotaf  itenunf  Burden;  801  bonis. 

Maads  and  Uses:  rCC  Rulaa  raquira 
that  radio  ataUoa  Ucanaaas  ranaw  daij 
PRMS  (Pilvata  MofaUa  Radio  Sarvioa) 
radio  station  anthwization  evary  five 
ysan  ortlwir  CMRS  (Csmmaadal 
MofaUe  RadioSarvioa)  radio  atatien 
anthorimlop  a»aiy  lau  yaari-Data  la 
need  to  update  the  SDdsting  datafaaaa  and 
make  affidant  use  of  die  faequency 
spedroB.  Data  la  abo  uaed  by 
CampUaaca  panonDal  in  ocB^uodion 
with  PieM  Fimlmwin  far  anfanamant 
and  intaffaiaoca  lasohitiana. 

The  data  collected  iaraquirad  by  the 
Commnnicaliins  Act  of  1094.  as 
amended;  Inteniaticnal  TVaatiaa  and 
FCC  Rulea  47  CFR  Parte  1.026. 90.119, 
9ai35, 90.157, 05.80. 05.103  and 
95.107.  ThaComniarian  intenda  to 
Tsviae  tha  POC  Form  40SA  to  inchide 
flu  itoig  sla>enMiBt  rartlBration  as  part 
of  tha  cirtiflcalion  taxi  In  lieu  of 
rhadrtng  a  "yetf^faa"  block;  amend 
puipaaa  of  ai^iaation  ior  Land  Mobile 
imtHW^atiop  or  fyaidlllapsi  cancallatirai 
far  cQDvaniaii  to  Pdvala  Cairiar  to  haw 
the  aroHcatit  InHirata  tha  Private 
Caniarnama  in  Uauaf  Uatingcall  aigna 
far  cancdlatiai;  add  ablodkfar 
aimUeantto  picrvida  an  btama*  addieaa; 
ana  to  nquia  tha  suhmiaalon  of 
applicant'a  aodal  ascmitr  nimbar  (far 
inoviduala)  or  TIN  Nuamar  (far 


I  and  far-pnllt  argsnizatians). 
The  latter  is  a  nanlt  of  die  Debt 
Collaclioa  Act  of  1006.  Iliase  dMngss 
an  not  axpaciad  to  signiDcantly  change 
the  appUant  buidan. 

OMB  ilzarovafAAuabar:  3060-0461. 

TKie:  Sectioa  0ai73  PoUciea 
gowning  the  aaaigninaiit  of  baquandes 

PomHo^S/A. 

Type  ofBarknr  Kxtanaiaa  of  an 

Aaspondania:  faidividuals  or 
houawioMa;  Boiineaa  or  other  for-profit; 
Stale  or  local  ODVaramaots. 

Nuinhar  o^  Aeqiaaifants:  200. 

BtUaataa  TbnePerRetponte:  4.9 
hours. 

Total  Aamial  Burden:  iJOOO. 

Nsedi  and  Uses:  Ihis  rule  allowa 
individuala  who  provide  the 
Commiaaico  with  infonnation  that  a 
cunant  Ucanaae  la  violating  oartain 
lulaa  to  be  giaalad  a  licanae  preierance 

diet  InlbimatiQa.  infarmatioo.  wiliba 
used  to  dalai  nilaa  If  Hranaee  ia  in 
violatian  of  certain  nilea. 


Fedsrsl  Cwnimmlg 

WUasiF.Cala^ 

AeUagSeattaiy. 

[FR  Doc  a»-M4M  Filed  7-lO-Mt  Mi  and 


AppfWMf  by  OMm  of 
•ndBudgM 

hayiA,i9M. 

The  Federal  Comnunieationa 
Cnrnmlsainn  (FOCUiaaiaaaivad  Office 
of  Manaaaoant  aniMudgat  (OMB) 
approval  far  the  ioUowiag  piddic 
infaimatifln  noHerliim  piirmant  tir  tht 
Paparwok  RaduoUoo  Act  of  loot.  Pub. 
L.  06-611.  An  agency  may  not  conduct 
or  spooaora  coUiactian  of  infannatiao 
unlaaa  it  displ^s  a  cunasUy  valid 
control  number.  Not  withstanding  any 
other  provisions  of  law,  no  parson  shall 
be  sul^ect  to  any  penalty  far  faihng  to 
comply  with  a  coUacUoii  of  infannatiaa 
anfaiact  to  the  Paperwork  Radacdan  Act 
(PRA)  that  doae  lut  diaplay  a  valid 
control  number.  Quaatiooa  ^^""'^■"><'»fl 
die  OMB  oootrel  nunbara  and 
axpintian  dataa  abould  be  directed  to 
Dorothy  Conway,  Fadsral 

PjwnifiHTil^rarifM  P.ny»wwifi«n    (202) 

41»-0217. 

Padaral  CaaamaicaUaaa  CaBBlariaa 

(MB  Contnd  No.:  306O-O7Q2. 

Amiratfon  ZMk  5/31/00. 

T?fle:  Amandmant  to  Pmit  20  and  24 
of  the  Commiaaion's  Rulaa.  Broadband 
PCS  Competitive  Biddiag  and  the 
Commerical  Radto  Sarvica  Spectrum 
Cap. 

Fonn  Mb,.- N/A. 

Kstlmnted  Annual  Burden:  77317 
annual  hour  avenge  13  hours  ea  par 
leiitiaulaiil.  6.IN)0  janondents. 

OMcriptfon:  Hie  anrrtan  rulaa  taquiia 
taraadband  PCS  appUoanla  far  tha  D.  B. 
and  F  blocka  to  sufandt  (1)  ownanhip 
InfarmaUon,  (2)  tanna  of  )aint  Uddiiig 
agfeaments.  (3)  net  aaaet  (F  Block  only) 
md  gnaa  mvanuaa  cakulatiana.  and  (4) 
evidanoB  of  anviranmanlal  Impart 
FoidMrmm  in  caae  a  bcansee  defaults 
or  loses  its  Ucanaa,  the  Commisalan 
retains  the  dieaatlon  to  i*-aoCtica  such 
llcenae  If  la-auctlonedtha  new  Itranss 
winner  will  ba  required  at  the  doaa  of 
dia  la-auctiaa  to  coomly  wtdi  thaae 
laquiiamanta.  Tha  infanaatioa  adll  be 
uaed  by  die  Conuniaalan  to  ilaliaiulne 
whether  the  ^plicant  ia  legally, 
technically,  and  financially  qualified  to 
bid  in  tha  braadband  PCS  auction  and 
hold  a  broadband  PCS  licanae. 
(MB  Contra/  No.:  S06O-0392. 

Eipiratioo  tMe:  5/31/00. 

TSUe:  Pola  Attachment  finmplaint 
Pnoaduras  (Sacdaas  1.1401-1.1415). 


Ana  Mb-- N/A. 

BMiBMlsd  Annuo/ ihirdan:  44  total 
annual  hours;  avangs  .25  •  3  han.par 
naeadant;  14  napoadanta. 

AMcrfptkn:  rra^aaa  «— ^t**-* 
punuant  to  47  U.S.C  Sacliert  ZI4  diet 
tha  FCC  ensuraa  diat  dw  lataa,  lams 
and  oondiiiona  uadar  whidi  cabla 
television  opaiatnra  attach  thair 
haidwan  to  utility  polaa  Bia  turt  and 
Tnaannahhi  tnrtlon  Ttl  alan  manrlalaa 
estahlltliiaant  of  an  apuiopUaia  - 
maihanlsmtohaatandiaaalva 
complaints  oonoamingdM  rataa^  taoaa 
and  cooditiona  far  pole  dtachmants. 
Sactiooa  I.1401-1.1«S  ""*-*»-»  in 
Sufapart  )  of  Part  1  war*  pnaaalgatad  to 
tanplemant  Section  224.  Sea  47  Cnt 
Saciiona  1.1401-1.1415.  Thainfarmadac 
is  submitted  piimatUy  by  cable 
taiaviaian  oparalors  In  lagaiila  to 
nnwiplainff  ..iiif^fifaMi  \j^  ratae,-taona 
m^^  ""Ti^tti^?nT  frr  pfflf  a^^a^■hm1l^^1Sl 
The  infarmattOB  will  be  uaed  to  eithar 
determine  the  maiita  of  the  oempUnt 

ttnAm^  die  Commission's  ffgnaula  Tha 
teapondents  agscted  ase  ajila  telaiiaicai 
operators  snd  utility  companiea. 
OMB  Control  No.:  30eO-060& 

SxpitaHon  Date:  S/30/00. 

TMe;  Stiaamllnlng  the  fataraational 
Sacdoo  214  AudiotiarUaaProoaaaand 
Tariff  RaquireiBanta. 

Pom  No.:  N/A. 

Bitimalad  Annua/  Burden:  7,460  total 
annual  bouis:  1.4  -  30  avaraga  hour*  per 
leraandaail;  5<W  raepondsats. 

iVsaofpaaB:  TUa-Collaction 
conaoli<Mtae  two  aadstiiig  oollectiona 
and  la  iiaraaaai  i  to  datamina  the 


qaaUfkcatioaM  of  aiqdioanta  to  provide 

talerommnniRatinna  aarvloa,  inrlnding 
applicaats  that  are  aflUiatad  widi 
faiaisB  cairiara  and  to  determine 
whemir  and  undarwhat  conditioaa  tha 
authorizatiaoa  an  in  the  pidiUc  interest, 
oonvanienoe  and  naraaalty. 
OMB  Ountra/  No.:  3000-0387. 

SMlibuUua  Dale:  5/31/00. 

Tttle:  On-Stte  Verificatian  of  Field 
DistiibuttoD  Ssnsois  SacUon  lS.201(d). 

Form:  N/A. 

JWaioted  Annual  Bttiden:  3300  total 
annual  home;  avaraga  18  hoar  par 
nniondant;  200  raaaoodsats. 

Deeoiption:  To  —"*'**'"*  non-noanaad 
field  distuibence  sanaon  qparartngin 
tha  low  VHF  talaviaion  banda. 
equipment  taating  ia  raquiiad  at  aadi 
instaJlatton.  Oats  ia  rstained  by  dia 
holdor  of  the  lajulpiiaail  anthoriaBtion 
issued  by  the  ConunlaalnB,  and|*" 
available  only  uponl 


OMB  Control  No.:  3060-0546. 
fxpbntfoD  Date:  6/30/99 
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TUh:  SueOioD  ZBJB  mnriHlnttnn  at 
triwrltlqi  iMrit 

FonD.liVA. 

Btttmated  Annual  Antlan:  1.S7S  total 
animal  houn;  avvniga  1  -  20  boim  {Mr 
wpfaitlBBt;  188  mpondita 

Bna^lkm:  Sactian  78.99  pravldaa 
tha  pracMuna  far  a  odda  opanMcr  or 
talaviafouMian  to  flla  a  wiitMa 
nqaaai  to  modify  a  lalaviiioD  araUon'a 
muit'CanT  marint  Ilia  dam  an  oaad  fay 
CcanmiariaD  ilaS  to  datanniiia  wfaMhcr 
a  talavWcn  rtatioa'i  maritat  ahonld  ba 


OMB  Cantto/ Afo.:  306(M)SS4. 

EliailTltfcM  Dale:  6/30/99. 

ncla:  SacUoa  87.199  Spadal 
laquiimMDH  far  AMJDZi  MHx  ELTk. 

FemitUA. 

giUuMtaJ  Annual-Btadat:  43  total 
animal  homa;  aianga  1  hour  par 
■aapondant:  42  Mapoadaata. 

DeaerlpUon:  TMa  laqulmnart  la 
naoaamy  to  aanin  thai  ownan  of 
408.025  MHz  anaigancy  Locator 
T>manltf»iag>*wuuiaawijf  aafaty 
liifamalioB  wtm  tha  Natioiial  Ooaanic 

OUB  Comral  No.:  3060-0388. 

SqaEratlon  090^6/30/99. 

Tnb:  Saction  80.227  Spadal 
laoulraujflutB  far  pratoctloa  from  RF 
radiation. 

ftwm.N/A. 

FttlmatDd  Annua]  Airdon:  200  total 
■nipial  horns;  avacaga  10  houn  par 
lanoDdstf;  35  laapuudanta.  lliis 
.  laflacta  tha  Oannrfaaioiia  aattmataa  that 
25%  of  ttw  mpondanta  win  hiia  a 
uailiai'.l<a'  to  prmaia  thair  mponae. 

DnaipOon:  1ms  rule  is  oeeasaaiy  to 
ttMum  that  maniihrtuias  provide 
infanoatiaD  to  users  reganling  the 
pnvantian  of  human  exposure  to  RF 
radiation  in  exceas  of  the  safety 
guidelines. 
OMB  Canfrai/ No.:  3060-0574. 

Exfdratloa  Dale:  6/30/00. 

Title:  Annual  Employment  Report. 

Fonn.-FOCSOS-M. 

Sttimttted  Annual  Burden:  232  total 
annual  hours;  avaraga  .25  -  2.4  hours  pa 
laspoDdant;  155  reaponses. 

Osscrfpiton:  Tha  FCC  39S-M  is  a  data 
collection  device  used  to  assess  a  cable  ' 
■itity's  equal  employment  opportunity 
polidaa  and  pradioea  in  accordance 
wMi  public  and  Csdoal  ob)actives. 
Sactioa  22(e)  of  the  Cable  Telavisian 
Consumer  ftolaction  Act  of  1902 
«™"~<«  tha  defhiitian  of  "cable 
opsratar^  far  EEO  puipoaaa  to  iachide 
ptu^iam  packages  of  multiple  video 
pcopam  dialributars  (MVPD)  using 
osmad  or  laaaad  multichaniiel, 
muUpoinl  diatiibution  service  PtIMDS), 
direct  broadcast  satelite  (I»S), 
television  receive  only  (TVRO)  and 


video  diahone  fadlltiws  to  provide 
multiple  channels  of  video 
prapamming.  The  MVPD  Annual 
Employmsot  Report  is  need  to  anfarce 
the  Commisaloo  EEO  TaquiranMOts. 
QMS  Conbol  No.:  3060-0005. 

Sxpitatlon  Dale:  6/30/09. 

TlKIs:  Anaoal  baployiima  Report - 
Cable  IWanrWoa.       ■,-->.-^: 

Fann:FOC396-A. 

BtUmtOed  Annual  Ami  an:  4.683  total 
annual  houn;  average  .25  -  2.4  hours  par 
lenwodent;  2,158  rsnxmdents. 

OsscrffCton.Tha  FCC  385-M  U  a  data 
ooUactian  device  used  to  assess  a  cable 
antity'a  equal  employmeDt  opportunity 
poBdaa  and  pmaioes  in  accordance 
with  public  and  fadaial  ot^actives. 
0MB  Control  No.:  3060-0707. 

fiiplraUbh  Dots:  6/30/99. 

7Ws:  RaaUictloo  oo  OveMhe-Air 
Rsoqpllaa  Devices:  Television  Broadcast 
and  Multlcfaanoel  Multipoint 
Distiibutian  Service,  Notice  of  Proposed 
RulaauUng. 

Form:  N/A. 

£stunatorf  Annuo/  Bunfan:  1 ,290  total 
annual  hours;  average  1-10  houn  per 
reroondent;  300  leepondents. 

Detaiption:  Pursuant  to  the 
Telecommiinirations  Act  of  1996,  the 
Commisaian  proposes  rules  prohibiting 
restrictiaaa  on  viewen'  ability  to  redeve 
ovas>tiie-alr  sipiala,  fay  pmaumptively 
pseempting  stale  and  local  regulations 
that  could  impair  viawon'  abUity  to 
receive  audi  signals.  Staia  and  local 
govenamonls  may  damoostiate  the 
iiiasiiiiiiliiliiiiaiii  of  their  regulations  by 
filing  raquasts  far  dedaitory  rulings  or 
pedtioos  far  tnivafs  with  the 
CommisaiOD.  lliase  filings  constitute 
the  information  fTiTllw.1liPii  fareeeen  by 

the  Cnmm'wArm 

<MB  Control  No.:  3060-0665. 

Expiration  Dale:  7/31/99. 

Tlfue:  Annual  Updaliiig  of  Maximum 
Permitted  RMas  far  Regulated  Cable 
Services. 

Form:  1240. 

BMtimated  Amnnd  Burden:  88,549 
total  annual  houia;  average  1-15  houn 
par  reqxmdent;  8,475  laqmndents. 

Dssafptioo:  His  FCC  Farm  1240  b 
need  by  e^le  opeoton  to  file  for 
adjuatiinants  to  maxiinum  permitted 
ntes  lorTaguialad  saivioes  to  reflect 
external  coats.  Tha  FOC  Form  1240 
implements  anew  optional  rate 
methodology  where  cable  opetatora  will 
be  pennitted  to  make  annual,  as 
Imposed  to  quarterly  rate  i  lisiima  H  it 
an  ahamativa  to  the  FCC  Fom  1210. 
OMB  Control  No.:  3000-0728. 

Expiration  Dale:  0/30/96. 

Title:  Supplemantal  Infarmatian 
Requesting  Taxpayer  Identifying 
Number  ibr  E)ebt  Collectiaii. 


Fonn:N/A. 

BeOmated  Annual  Burden:  177,988 
total  annual  hours;  average  .017  hour 
par  laapondent;  10,469,716  reapondents. 

DeealptUm:  Piibiic1.aw  104-134, 
Omnibus  Conaollditad  Haciasions  and 
Appiopriatfaaa  Act  of  1996  Chapts  10 
teqpiires  aedi  Federal  agsocy  to  obtain 
far  each  peraoo  doing  fauainaaa  with  it 
their  taxpayer  idenWncaMop  number,  in 
die  caae  of  an  individual  the  number  is 
die  parson's  Social  Security  Number,  in 
the  caae  of  a  busliiaaa  it  is  the  Eknployer 
IdenficatioD  Number  as  aMi^imil  fay  the 
Internal  Revenue  Service,  U.S. 
Department  of  Tieesuiy.  This 
infarmstian  win  by  the  U.S.  Treasury 
for  purposes  of  collecting  and  reporting 
on  any  delinquent  amounts  arising  out 
of  sndi  parson's  reUtflnndilp  with  the 
GovammenL 
OUB  Control  No.:  3060-0691. 

Expiration  Dale:  6/30/99. 

Title:  Amendments  of  Parts  2  and  90 
of  the  Commisaion's  Rules  to  Provide 
far  the  Use  of  200  Channels  outside  tha 
Dsaigiiated.FlIing  Areas  In  the  896-901 
MHz  Bands  Alloted  to  the  Pedalized 
MobUe  Radio  Service. 

Form:  N/A. 

Estimated  Annual  Burden:  1,139  total 
annual  houn;  average  .5-4  houn  par 
lespoodent;  1,020  rsnondents. 

DetariptiiarK  The  lamrmation  wiU  be 
used  to  oetetmine  If  applicants  are 
legally,  technically  and  finandaUy 
qualified  to  be  licensees. 
OMB  Control  No.:  3060-0544. 

Expdration  Date:  6/30/99. 

Title:  Commerical  Lsaeed  Access 
Channels — Section  76.701 

Form:  N/A. 

Estimated  Annual  Burden:  14,780 
total  annual  houn;  average  .13-4  houn 
per  reqiondent;  536,000  respondents. 

DeecripHon:  Section  10(a)  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1902,  Pub.  Law  102- 
385,  permits  c^le  opeiaton  to  enforce 
voluntarily  a  writteD  and  publidied 
policy  of  pndiibitiiig  indecent 
programming  on  commercial  leaaed 
ecoess  <-ti«nii»U  on  their  cable  systems. 
Section  10(b)  of  the  Act  requires  the 
Commission  to  adopt  regulations  that 
are  designed  to  restrict  access  of 
children  to  indecent  programming  on 
leeaed  access  channels.  The 
requirements  in  section  76.701  protect 
cable  opetaton  against  involuntarily 
transmitting  indecent  programming  on 
leaaed  access  channels;  anid 
unknorwingly  tianamitting  indecent 

to  caildren  or  adult  sufaeciifasrs  without 
adult  consent 

diiB  Control  No.:  3060-0174. 
Expiration  Date:  8/31/96. 
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Title:  Antanna  Ragistsration  Number 
Required  as  Supplement  to  Application   . 
Forms. 

Fonn:N/A. 

Estimated  Annual  Burden:  43,344 
total  aimual  houn;  average  5  minutes 
par  rsspondant;  516,000  nspondanta. 

DetcrlpUon:  BSective  July  1, 1996,  the 
cunaot  antanna  claatance  procaudres 
are  replaced  with  a  uniform  registntion 
procedure  that  applies  to  antenna 
structure  ownen.  Structure  ownen  wiU 
receive  an  Antenna  Ragistiation  Number 
«4iich  is  s  unique  number  that 
identiflas  an  antenna  structure.  Once 
obtained,  this  number  must  be  used  on 
aU  filings  related  to  the  antenna 
structure. 
OMB  Control  No.:  3060-0566. 

Expinitfon  Date:  7/31/99. 

Title:  Section  76.970  Commercial 
Leased  Access  Terms  and  Conditioas. 

Form:  N/A. 

BiUinaled  Annual  Burden:  87,780 
total  annual  houn;  average  14  houn  per 
respondent;  6,270  respoodents. 

Description:  Tha  inloimatiaD 
collected  is  used  fay  the  prospective 
leased  access  propamman  md  the 
Commission  to  verify  rate  ralrailatinns 
for  leased  access  diannels.  The 
Commission's  leased  access 
raquiremeots  were  designed  to  pnanote 
diversity  of  programming  sources  and 
camped Uon  iii  programming  delivery  as 
raquiied  by  Sadion  612  of  the 
Coimnunicatiaos  Ad,  and  serve  to 
diminata  uncertainty  in  negotiations  for 
leased  commercial  access. 
OMB  Control  No.:  3060-0584. 

Expiration  Dote:  07/31/99. 

rrtls:  Adminstmtian  of  U.S.  Certified 
Accountins  Authorities  in  Maritime 
Mobile  and  Maritime  Mobile-SateUite 
Radio  Sarvicaa. 

Ford:  N/A. 

Estiaiatetf  Annual  Burden:  ISO  total 
aimual  hours;  average  1.5  houn  per 
respondent;  100  laivaadants. 

Osscriptfon:  IIm  FOC  has  adopted 
atandarda  far  accounting  authorities  in 
the  maiitiiDa  mobile  and  maiitlnie 
mobile-aatilito  ladio  aervioea. 
Infarmation  <riU  ha  used  to  datarmine 
aUglbiUty  of  ^ipUcants  far  caitificatian 
aa  an  amounting  authorify,  aaate 
internal  studies  and  ensure  complisnce 
and  to  identify  acroiinting  authoritiee  to 
the  fntwnaticnal  Telecommunicstians 
Union.  Raspondants  wiU  ba 
IndlvidiiaWsnHtlea  saddng  certification 
or  thoee  already  oartifled  to  be 

OMB  Control  No.:  3060-0325. 

BxptrtMon  Date:  6/30/99. 

Tttle:  Sedioo  8a605  U.S.  Coast  Guard 
Coordination. 

Form;  N/A. 


Eetimaled  Armual  Burden:  52  total 
annual  houn;  average  1  hour  pet 
respondent;  52  lespaodents. 

Description:  Rule  is  needed  to  Insure 
that  applications  far  aoo-aeleclahle 
tiansp<mden  and  shore  baaad  radio 
navigadon  aids  an  ooordinatad  with  the 
U.S.  Coast  Guard  for  a  detenoinadon 
that  such  statiooa  do  note  poee  a  hazard 
to  navigatian. 
OMB  Control  No.:  3060-0556. 

£ipiralfon  Date:  6/30/99- 

Title:  SecUon  80.1061  Special 
requirement  for  406.025  MHz  EFIRBa. 

Fonn:  N/A. 

Bttimated  Armual  Burden:  798  total 
annual  houn;  avenge  1  hour  per 
respondent;  798  respondents. 

Oisci^ptian:  Rule  Is  needed  to  assure 
that  ownen  of  406.025  MHz  Emeigency 
Postiian  Indicating  Radio  Beacons 
register  neoaesaiy  safety  informatian 
with  the  Nadonal  Oceanic  and 
Atomoapheric  Adminiatradon. 
OMB  Control  No.:  3060-0703. 

Expiration  Date:  6/30/99. 

Title:  Aggregation  of  Equipment  Coats 
by  Cable  Operatota— CS  Dodwt  No.  96- 
57. 

Fonn:  FOC  form  1205. 

EeHmated  Annual  Burden:  151.900 
total  annual  houn;  average  houn  14  per 
respondent;  10,800  respondents. 

Desaiptitm:  This  rulemaking 
implementa  certain  Cable  TV  rate 
teguladon  changes  cslled  for  in  the 
Telecommunicadons  Ad  of  1996. 

WUUaB  F.  CatSK 

Acting  Secntary. 

[FR  Ooc  9»-lSMS  FUsd  7-l»-flS:  8:45  anl  ' 
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FEDERAL  RaCRVE  SYSTCM 
rofmnnora  ov,  nxxfmmnonm  Vft  ana 

The  company  listed  in  this  notice  has 
sppiied  to  tha  Board  far  approval, 
pursuant  to  the  Bank  Holding  Company 
Ad  of  1956  (12  U.S.C  1641  at  sag.) 
(BHC  Ad).  Raguladon  Y  (12  CFRPart 
225),  and  all  other  applicable  statutaa 
and  regulations  to  become  a  bank 
holding  company  and/or  to  aoquin  tha 
assets  or  the  ownership  of,  control  ot  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  comnany  and  all  of  the 
banks  and  nnnhanVing  companies 
owned  by  the  bank  *"3«Mi»g  company, 
i¥u-hnHiig  the  companies  listed  bslow. 

The  applicadon  listed  below,  as  wall 
as  other  related  filings  required  fay  the 
Board,  are  available  far  immediate 
inspecdon  st  the  Federal  Reeerve  Bank 
indicated.  Once  the  qiplicadon  has 


bean  eocepted  far  procesaing,  ikwlU  also 
be  available  far  inapaodon  at  tha  ofBces 
of  tha  Board  of  Covarnors.  fattarsstad 
panona  may  axpiees  their  views  in 
writing  on  tha  standards  enumsratad  In 
die  BHC  Ad  (12  U.S.C  1842(c)).  If  dn 
ptopfaaal  alao  hnrolvea  the  aoqulBitiao  of 
a  nnnhanking  company,  Iha  review  also 
Indudes  whether  tne  acquisition  of  the 
nnnhanking  company  complies  «rith  the 
standards  in  seotion  4  of  the  BHC  Ad, 
induding  «dielher  dwaoquisidon  of  the 
nonbanldng  company  can  "reaaonably 
be  expected  to  prodnoe  benefits  to  the 
public  sach  as  gtealar  oonranienoe, 
increased  compeddon.  or  gains  in 
efficiency,  that  outweigh  poaaibb 
adverae  efhds,  sudi  as  undue 
ccnoentradon  of  resources,  daci  eased  or 
unfair  compeddon,  "^8ift«  of 
interests,  or  unaound  *T"H"g  pracUcas" 
(12  U.S.C  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  s  vrtittan 
ptesentadoo  would  nd  sufflos  in  lieu  of 
a  hearing,  identifying  spedficaUy  any 
quaadons  of  fad  that  an  in  diapota, 
summarizing  the  evidence  that  would 
be  presented  at  e  heeilng.  and  indicating 
how  tha  party  commantiiu  would  be 
aggrieved  fay  approval  of  ma  prtmoaaL 
Unless  otherwise  noted,  nonhanking 
acdvitiaa  will  be  conducted  throughout 
die  United  Stataa. 

Unless  odierwise  noted,  comments 
regarding  the  applicadon  must  be 
received  at  tha  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Govemon 
not  later  than  August  25, 19S6. 

A.  Federal  Reaaive  Bank  of  Ridimood 
(Uoyd  W.  Boadan,  Jr.,  Senior  Vice 
Prasident)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

I.  MainStreet  BonkGmup 
Incotpotated,  Mardnsvilla,  Viiginla;  to 
acquire  100  percent  of  the  voting  shares 
of  Hanover  Bank,  Machanicsvilla, 
Viiglnia. 

Board  QiGowsmonoi  tDeradmiNSSires 
SyHam.  fuljr  18. 1996. 

Deputy  Secntary  of  thtBoetd. 

IFR  Doc  9e-lS44«  FUsd  7-t«-ge;  1:45  am) 


DKPARTMBtT  OF  HEALTH  AND 
HUMAN  SERVICES 

Oflloa  of  tha  88Cfvtvyt  Ajancy 
NmrniMNNi  oosraon  aowvibots 


The  Department  of  Health  and  Human 
Services,  Office  of%e  Secretary  will 
psriodlfally  miMIsh  siiminariea  of 
piopoaed  ipKomaUon  collections 


37M2 


/  VoL  61.  Na  141  /  MoBday,  July  22.  1906  /  NoticM 


pniacti  and  loUcit  pubUc  mmiminto  In 
«-CTnpH«itn»  with  the  raquiramanti  of 
Section  380a(GH2XA)  of  the  Psponworic 
Rodoctiao  Act  of  10Q5.  To  nquest  more 
infamiatloD  on  the  project  or  to  obtiin 
■  copy  of  the  information  coUection 
pliBf  and  instniment*,  call  the  OS 
Raporti  Clsaiance  Officer  on  (202)  eO(^ 
6207. 

Commentx  are  invited  on:  (a)  Whether 
the  propoaed  coUectlon  of  infoimatian 
>«  naceaiiiy  tnr  the  proper  perfnimaiirw 

ikbtAm  the  infannstion  ahail  hare 
piactical  iiiiUty:  (b)  theaocuncy  of  the 
aganry**  titimate  of  the  buidio  of  the 
propoaed  coUectian  of  iofonutiaa;  (c) 
wayt  to  enhanne  the  quality,  utility  and 
clarity  of  the  infDcmation  to  be 
collected;  and  (d)  way*  to  mininri»«  the 
bunkn  of  the  ooUaciiao  of  infaimatlon 
on  leiiwanlBiilii.  Includinfl  through  the 
uie  of  automated  collection  tecbsiqnes 
or  othn  fbnna  of  information 
technology. 

1.  HHsAcquitition  Regulationt — 
HHSAR  Part  352  Solicitation  Proviskau 
and  Contract  C/auwe— 0090-0130— 
Extaaai<m — ^The  iCey  Penonnal  dauae  in 
HHSAR  352.27-S  require*  contractars  to 
obtain  apptoval  before  mhatitutiiu  key 
penoonel  which  an  specified  in  the 
cootiact.  RespondentM:  State  or  local 
governments,  Buaineaaes  or  other  ibr- 
profit,  noit-profit  tnstitutiaiu.  Small 
DuaineaMa:  Total  Number  of 
Betpondents:  1802:  Frequency  of 
Retponst:  one  time;  Average  Burden  per 
Ab^kmiot:  2  hourt;  Ectunotod  Annuo/ 
Airden:  3604  houn. 

2.  HHS  AcquUtion  RegulationM 
HHSAR  Part  370  Special  Propaaa 

AffacUng  AcquiMition—099C-01M 

ExtenttOD— HHSAR  Part  370  eatabUabes 
requirements  far  the  armaaihiHty  of 
maeHngi,  coniiBienoes,  and  seminars  to 
persons  with  disafailitiea;  establishes 
requirements  for  Indian  Preference  in 
employment,  training  and 
subcontracting  opportunities. 
Respondents:  State  or  local 
govammeiUs,  Businesses  or  other  far- 
profit  non-profit  institutions.  Small 
buainaaeas;  Ainfan  Infoimatioa  oboot 
Arrmtimity  of  Ueetingt— Annual 
Number  of  Reepondents:  340:  Annual; 
Frequency  of  Retponse:  one  time: 
Avmxige  Burden  per  Resporae:  8  houn; 
Total  Annual  Burden:  2,720  hours — 
Burden  Information  about  Indian 
Preference— Annual  Number  of 
Beepondeate:  1048:  Aimual  Frequency 
ofRaMporaa:  one  time;  Arerag^  Burden 
per  Rmpoiue:  8  hours;  Total  Annual 
Burden:  8.384  hours — Total  Burden: 
11,104  hours. 

3 .  AinpUcotian /br  HWver  of  the  two- 
year  Foreign  Reeideace  Retpiirement  of 
theSxchaageVitilaTPlogrom—OOM- 


0001— BxtenilOD— The  application  Is 
used  by  institutians  (ctdlagas.  hocpitals, 
etc.)  to  lequeet  a  bvoiable 
mrommwidatlon  to  the  USIA  for  vrsiver 
of  the  two-yaar  FonigD  Residence 
Requirgawnt  of  the  BxEhange  Visitor 
Proatam  on  behaU  of  forsip  visitors 
waning  in  areas  of  inlarsst  to 
HHS  Responttonti;  Individuals,  State  or 
local  governments.  Businesses  or  other 
for-profit,  noo-profit  institutions:  Total 
Number  of  Raepondente:  200;  Frequency 
of  Response:  one  time;  Averq^s  Burden 
per  Remote:  6  boon:  Bttimated 
Annual  Burden:  1200  hours. 

4.  ReoattikBapIng  Requirtmentt  for 
Govenuoent  Owned/Contractor  Held 
Property  and  Report  of  Accounting 
Penooal  Property  (HHSSeSh-Ogao- 
OOtS — Bxtaosian— The  rsctndkaeplng 
requiremants  are  needed  to  assure 
accountability  and  control  for 
government  ovnud/coDtractor  held 
piupeity  for  HHS  contracts.  Form  S6S  is 
used  to  Report  all  accountable  personal 
piupartji  purchaaed  or  iefaiicatad  by 
contractors  and  billed  to  HHS. 
Respondents:  State  or  local 
govenmwnts,  Businees  cr  otfaar  for- 
profit,  non-profit  institutions,  small 
Diisinesi;  Burden  Information  for  Form 
HHS-S65:  Annual  Number  cf 
Reepondents:  3,600:  Annual  Frequency 
ofReeponee:  one  time:  Average  Burden 
per  Response:  30  minutes:  Total  Annual 
Burden:  1,800  hours.  Burden 
Information  for  Recordkeeping 
Requirements:  Annual  Numbo-  of 
Responses:  4.500;  Aventgs  Burden  per 
Response:  30  minutes;  Total  Aimual 
Burden:  2.250  hours.  Tobil  Burden: 
*,050  hours. 

Sand  comments  to  Cynthia  Agens 
Bauer.  OS  Reports  CaearsnciB  Officer, 
Room  503H.  Humphrey  Building,  200 
Independeace  Avenue  S.W., 
Waahington,  DC.  20201.  Written 
commenta  should  be  received  within  60 
days  of  this  noUoe. 

DUad:  July  15,  lOtO. 

" *-■  "'"r — 

Deputy  Aaiitaal  Seawlary,  Budget 
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I  of  OrgaiiBSon,  Funcdona 
and  DaMQHon  of  Auttimlly,  Aaaiatant 

'    "  itai    ■ 


Part  A,  of  the  Office  of  the  Setaetary 
of  the  Statemeat  of  Oiganixation. 
Functlaas  and  Delegation  of  Aothatty 
for  the  Depattmant  of  Health  and 
Human  Sarvicea.  Office  of  Management 
and  Budget  is  bring  amended  as 
follows:  Oiaptsr,  AMM,  "Office  of 


Infarmatlaa  Resources  Managemant 
(OIRM).  as  last  amandad  at  57  FK  37817 
(August  20, 1902)  ia  revised  to  reflect 
taalignment  of  functions.  The  changes 
are  as  follows:  ' 

1.  Delete  in  its  entintv  Qiaptar  AMM 
and  replace  with  the  followlm: 

AtttlOO    UisMion.  The  Omcx  of 
Infonnatlon  Raaouicsa  Management 
advises  the  Secretary  and  the  Assistant 
Secretary  for  Management  and  Budget/ 
C3iief  bkformation  Officer  (CIO)  on 
mattass  pertaining  to  the  use  of 
information  and  related  tachnologias  to 
accomplish  Departmental  goals  and 
program  objectives.  The  ndssion  of  the 
ofBoe  is  to  use  technology-supported 
business  process  teengineeriog, 
investment  analysis,  performance 
measurement,  and  stntegic  application 
of  infatmation  systenu  and  policies  to 
provide  improved  management  of 
infbnnatian  resources  and  technology, 
and  better,  more  efficient  aervioe  to  our 
clients  and  employees. 

The  Office  is  responsible  for:  the 
overall  quality  of  information  resources 
management  throughout  the 
Depettment;  representing  the 
Department  to  central  manageoMnt 
agencies  (e.g.,  the  Office  of  Management 
and  Budget),  supporting  the 
development  of  a  robust  Infmmatlon 
inbastructure  (including  infoimatioa 
technology-heaed  services  for  the  Office 
of  the  Secretary):  and  advocating 
rigorous  methods  for  analyzing, 
selecting,  developing,  operating,  and 
tnaintainii^p  information  systems. 

The  Office  colUxirates  with  the 
operating  and  staff  divisions  of  the 
Department  to  resolve  policy  and 
management  Issues,  manage  risk 
associated  with  major  information 
systems,  evaluate  and  approve 
investments  in  technology,  and  share 
best  practices. 

The  Office  exerdses  authorities 
delegated  by  the  Secretary  to  the 
Assistant  Secretary  for  Management  and 
Budget,  as  the  CIO  for  the  Department. 
These  authorities  derive  from  the 
Information  Technology  Management 
Reform  Act  of  1096,  the  Paperwork 
Rsductian  Act  of  1905.  the  Computer 
Matching  and  Privacy  Act  of  1988,  the 
Computer  Security  Act  of  1987,  the 
National  Archives  and  Records 
Administntion  Act  of  1984,  the 
Competitian  in  Contracting  Act  of  1984, 
the  Federal  Records  Act  of  1950,  OMB 
Circular  A-130:  Management  of  Federal 
InfiDrmation  Resources,  and  Government 
Printing  and  Binding  Regulations  issued 
by  the  Joint  Committee  on  Printing. 

B.  Section  AMM.IO    Organization. 
The  Office  of  Information  Resources 
Management,  under  the  supanrisiosi  of 
the  Dtputy  Assistant  Secrsrtaty  for 
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InfannatiaD  Rasourca*  MananmeDt/ 

Deputy  CK),  who  reports  to  me 

Assistant  Seoratary  for  Management  and 

Budget/CIO,  consists  of  the  following 

components. 

bmnadiate  Office  (AMMA) 

Office  of  Iniotmatian  Technology 

Pbiming  and  Investment  (AMMD 
Office  of  Teleconununicatioiu  and 

Information  Managament  (AMMK) 
Office  of  Network  Management  (AMML) 
Office  of  Systems  Engineering  (AMMM) 

C.  Section  AMM.IO    Functions.  The 
Office  of  Information  Resources 
Management  is  responsible  for  the 
following: 

1.  The  Immediate  Office  of 
Information  Resources  Management  is 
responsible  for 

a.  Providing  advice  and  counsel  to  the 
Secretary  and  the  Assistant  Secratary  for 
Management  and  Budget/Chief 
Informatioatlfficer  under  the  direction 
of  the  Deputy  Assistant  Secretary  for 
Information  Resources  Management 
serving  as  the  Department's  Deputy  CIO. 

b.  Providing  executive  direction  to 
align  Departmental  strategic  planning 
tor  information  resources  and 
technoloey  with  the  Departirwnt's 
strategic  business  planiiing. 

c.  Promoting  business  process 
reengineering,  investment  analysis,  and 
parfmrnance  measurement  throughout 
the  Department,  to  capitalize  on 
evolving  information  technology, 
tiaeting  it  as  an  investment  rather  than 
as  an  expense. 

d.  Representing  the  Department  in 
Federal  government-wide  initiatives  to 
develop  policy  and  implement  an 
information  infrastructure. 

e.  rhjjring  the  Depertmental 
Investmrait  Review  Board  and  the 
Departmental  Information  Resources 
Muiagement  Advisory  Cotmcil  by  the 
Deputy  Assistant  Secretary  for 
Informatioa  Resources  Management/ 
Deputy  dO,  and  chairing  the  Office  of 
the  Seoetary  Information  Resources 
Management  Policy  and  Plamiing  Board 
by  the  Deputy  Office  Director. 

f.  M«mging  iunds,  personnel, 
informatioa,  property,  and  projects  of 
the  Office  of  Infinnution  Resources 
management. 

2.  The  Office  of  Informatioa 
Technology  Planning  and  Investment 
(Oim)  ia  responsible  for 

a.  Working  vnth  operating  dinision 
Chief  bfbtmation  Officers  to  jointly 
identify  opportunities  for  participation 
and  consultation  in  Platming 
information  technology  projects  with 
major  effects  on  OPDIV  program 
performance.  OITPI  provides  leadership 
primarily  in  the  plaruiing,  design,  and 
evaluation  of  major  pn^ects. 


b.  Assessing  rjalta  that  major 
informatian  systsms  pose  to  successful 
performance  of  prapam  operations  and 
efficient  conduct  of  admitiistrativa 
business  throughout  the  Depertmant, 
and  using  program  outcome  ttMasutas  to 
gauge  the  quality  of  Departmental 
informatioa  reeoutvas  managsmaot 

c  Coordinating  the  Department's 
strategic  plaiming  and  budgeting 
processes  for  informatioD  technology, 
providing  direct  planning  support  to 
assure  that  IRM  plans  support  agency 
business  planning  and  ndssion 
accomplishment 

d.  Coordinating  the  activities  of  the 
Departmental  Investment  Review  Board, 
which  is  charged  with  the  evaluation 
and  selection  of  maja  information 
systems  initiatives  for  both  initial  and 
continued  funding. 

e.  Developing  policies  and  guidance 
on  information  resources  and 
technology  management  as  requited  by 
law  or  regulation,  or  in  consultation 
with  program  managers  on  issues  of 
Department  scope. 

(.  Coordinatiiig  and  supporting  the 
Departmental  Information  Resoincas 
Management  Advisory  Council,  whose 
membership  consists  of  the  Chief 
Information  Officers  bom  each 
operatins  division. 

g.  Establishing  guidance  and  training 
requirements  for  managers  of 
infrffmadon  systems  designated  as 
sensitive  under  the  Department's 
automated  information  systems  security 
program. 

h.  Providing  leadership  for  special 
priority  initiatives  of  DepartHMnt-wida 
scope  (e.g.,  data  center  consolidation). 

i.  Representing  the  Department 
through  participation  on  interagency 
and  Departmental  work  groups  and  taak 
fbtoes. 

3.  The  Office  of  Telecommunications 
and  Information  Management  (CrilM)  is 
responsible  for  the  following: 

a.  Working  with  operating  division 
Chief  Information  CAficets  to  jointly 
identify  opportunities  for  participstion 
and  consultation  In  administering 
information  manBgement  functions  and 
telecommunications  initiatives  with 
major  eBbcts  on  OPDIV  performance. 
OTTM  provides  leadership  primarily  in 
defining  alternatives  for  acquisition  of 
telecommunications  services  and 
coordinating  implemantatioa  of 
inforrruition  management  initiatives 
(e.g..  Government  Information  Locator 
S«vice). 

b.  Managing  the  Department's 
teleconrniunications  program,  including 
the  development  of  Departmental 
telecommunications  policies  and 
support  of  Govemmentwide 
talaconmiunicstioru  management 


pnijtcts  and  ptooessea  (e,g.,  Ae 
Intangancy  Management  Council  (IMQ 
and  FTS2000  and  suoceaaor  oootiacls. 

c  Managing  die  Department's 
infannation  GoUactkm  progiaui, 
including  devalopinaat  of  Dsfiirtmental 
polidas,  coordiiiatiag  the  developmoit 
of  tha  Department's  infamation 
collacUon  budget,  reviewing  and 
certifying  requests  to  collect  information 
from  the  public. 

d.  Approving  and  reporting  on 
computer  notrhing  ectivities  as 
required  by  law  through  the 
Departmental  Date  bitagrity  Board. 

e.  Managjng  tha  Deputmental 
printing  management  records 
management,  and  mail  wnmygufnimt 
policy  programs. 

L  novimng  support  for  special 
prioiify  iniU^ves  (e.g..  the  Govetiunant 
Informatian  Locator  Systam). 

g.  Raptaaenting  the  Department  or 
participating  on  both  intangency  and 
intepal  groups  and  task  foroas. 

4.  The  Office  of  Systems  Engineering 
(O^  isreaponaible  for 

a.  ij^Hing  Depertmental  efforts  to 
expand  availabilify  of  electnmic  means 
for  conducting  business  among  all 
components  of  the  Department,  all 
agencies  of  the  Federal  government,  artd 
afi  parties  involved  in  accomplishing 
Depsrtmentel  program  objectives 
(including  Stete  Governments, 
contractors,  grantees,  other  service 
providers,  and  the  general  public). 

b.  Supporting  implementation  of 
general  purpoae,  standards-based, 
distributed  computing  envirormtents 
consisting  of  data  onmmimication 
networks,  data  base  management 
systems,  and  information  proceasing 
platforms,  to  promote  market 
competition  and  reengineeting  of 
applicatioiu  systems  for  cost- 
efnctiveness,  scalaUhfy,  and  flexibilify. 

c  Providing  access  for  all  emplojrees 
within  the  Office  of  the  Secretary  to 
services  and  related  tools,  for  systems 
engineering,  applications  development 
and  systems  maintenance,  to  exploit  the 
distributed  computing  environment  and 
to  share  resources  and  best  practices. 

d.  Managing  pilot  projects  and  initial 
productioo  implementations  of  key 
enabling  technologies,  as  these  become 
commercially  available  and  cost 
beneficial  (e.g.,  standards-based 
electronic  messaging  and  directory 
services). 

e.  Supporting  e%ctive  use  of 
available  means  to  achieve  electronic 
messaging,  database  access,  file  transfer, 
and  transaction  processing  through 
Internet  and  commercial  information 
services. 

t  Promoting  and  coordinating 
implementation  of  data  standards  for 
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inionnatian  intigiatioD  a 
application  (ystema  and  tor  softwan 
reuae. 

g.  Asaisting  managars  of  applicatican 
syitam*  to  incnaae  the  valua  and 
quality  of  thair  loivicaa  and  to  oootial 
riaka  anodatad  with  ayatania 
intagiatioo.  tadmological  afaaolaactnca, 
and  aoftwaia  davalo|ama!t,  and 
'  migratiaa  to  atandajQa-baaad 
tarjfinolngiaa.  aapacially  for  syatama 
automating  rwmtnum  aiiminiatiatiTa  and 


h.  fttahliahing  and  operating  an 
infonnalian  technology  aoppot  aanrics 
fn  the  Offloa  of  the  Aiaiatant  Saoalaiy 
tar  Miiiagaiiiaiit  and  Biirigat  for 
miwi  aging  fftin*ftT*^  >i*p^yi«i*  mwtA 
aoftwrara  coofiguratiana,  ptoviding 
haidwan  repair  nrvicea,  and  aoftwaia 
anppcrt. 

L  Maintaining  a  coUectiop  of 
tedndcal  xebrence  documanta, 
fnfliutinfl  paliciea,  (tandards,  trade 
(Heaa,  maniat  raaaarch,  and  adviaory 
aaiTica  publicationa. 

|.  Managing  codtiacta  brlRM-nlaled 
emdnmant  and  aimpoat  aerrioea. 

K.  Rapveamting  tna  Dapaitmant 
through  partidpaUoo  an  inteiagancy 
and  Dapaitmental  woik  graupa  and  taak 


5.  The  Office  ofNetwoA  Managwnant 
(ONM)  ia  leapooalble  for. 

a.  Operating,  w*"*aiTi<tip  md 
enhancing  the  Office  of  the  Secrataiy 
computer  network  consisting  of 
interconnected  local  area  networiu  with 
wide  area  network  accees  to 
Departmantal  data  centert.  external 
oi^niratiana,  Internet  resource*  and 
commercial  informatian  services  for  the 
Office  of  the  Secretary  and  organization* 
participating  through  interagency 
agreement  (e.g.,  Adminiatration  br 
Qiildran  and  Families,  the  Office  of 
Inqwctor  General,  and  the 
Administration  on  Aging). 

b.  F«tahn»hiTig  sndinanitoring 
natworic  policia*  and  prooedurea,  and 
developing  plana  and  budflats  far 
netwon  support  serrioea. 

c  Identifymg,  implementing,  and 
■majTitaiwiTip  standard  office  automation 
applications  running  on  the  Office  of 
the  Secretary  netwcok.  such  as 
electronic  mail,  scheduling,  and  bulletin 
boerd  services. 

d.  Wofking  with  other  HHS  operating 
and  staff  divi^ons  to  implemoat 
electronic  links  between  the  Office  of 
the  Secretary  ctonputer  netwok  and 
other  netwinks  in  conjunction  with 
changing  uaer  needs  and  tochnokigical 
advanoemanls. 

e.  BumriTig  relialde,  high-per&Hmance 
network  services,  including 
implementatioa  of  automated  tools  and 
procedures  for  network  management. 


utilizing  netwiak  paafmmanca 
measures,  enhancing  networii  security, 
providing  priority  lesponae  airvioes  for 
netwoik-ruated  probiams,  and 
providing  remote  access  to  the  network 

lor  Said  use  and  for  t»l«rniiirniiTiiriiting 

t  Implementing  and  operating 
electronic  tools  to  ««'h«ti4-»  Secretarial 
commimic^oo*  with  all.HHS 
personneL 

g.  Coocdinating  with  the  Program 
Support  Canter  at  other  axteraal 
ptovidan.  &m  delivery  of  voice,  voice 
iiiwsifllm  ami  iililim  I  iiiifiiiiiiB  lim 
services  for  the  Office  of  the  Secretary, 
iiKduding  system  design  and 
implementation,  and-ooat  dialing 

h.CoardinaUiigthaOSBtrat^ 
pluming  and  budgatiiig  procmesae  for 
inloimation  techiiology,  providing 
direct  planning  support  to  aasure  that 
RM  pbos  siqipart  agency  businsaa 
planning  and  miaaian  a^n?inptifh'Ty*n* 

L  Developing  poUdea  and  guidance 
on  information  resources  managament 
within  the  Office  of  the  Secretary  far 
aoquisitian  and  use  of  inHoonatian 
tadmology,  development  of 
architectural  standards  for 
intaraperability,  and  coordinatian  of 
implementation  prooeduraa. 

).  Maintaiiiing  and  operating  the 
inventory  of  automated  data  procaaaing 
equipment  Cor  the  Office  of  the 
Secretary. 

k.  Managing  ocmtracts  for  IRM-related 
equipment  arid  supptHt  services. 

1.  Coordinating  and  supporting  the 
Office  of  the  Seoetary  h^rmatian 
Resounais  Management  Policy  and 
Planning  Board,  an  advisory  body 
whoee  membership  consists  of  the  staff 
division  Chief  Infonnation  OfBoers. 

m.  Rapreeenting  the  Department 
through  partidpatian  on  interagBncy 
and  Departmental  work  groupa  and  task 
forces. 

Ditsd:  (una  21, 1996. 
|«fan  ;.  CalUlu, 

Ataiatant  Socntaiyfdr  Mamgmnent  and 
BudgoL 
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DtMbmiy,  and  Injury 
PiovwiHoii  MdConbul  SpscW 
EfnpnMls  Pmv  fSEPfS  DwMOptnsRt 
oi  rvnemmy  lemny  or  HnenmiiMiiis 
To  InciMM  HsMlhSMUng  Baiiavlora 
In,  and  HMtlh  Can  tar  PopulMlon*  at 


(Pub.  U  B2-W3),  the  Centers  lor  Dieeeae 
Control  and  Pravaiftim  (CDC) 
announoas  the  foUowtng  oonunittss 
meeting. 

Name:  Disaaw,  Disability,  md  Iniuiy 
Pranotioo  ind  CoDlral  SEP:  Davalopoaal  of 
Faasifailtly  TsatiBg  of  bdermitioiis  to 
hiosan  Haaltli-Seaklng  Befaavion  in,  aod 
Hsalth  Cars  (br  PopulaUaDS  at  High  Risk  ior 
Gonocrhea,  Program  Amxnmoamant  636. 

Time  and  Data:  S:30  ajB.-5  pjn.,  August 
26-29, 1996. 

Phce:  12  Corponta  Squara,  Building  12, 
Coafaenca  Rooou  3106  and  3110.  Conxnls 
Squan  Boulavaid.  Atlanta.  Gaoigla  30329. 

Status:  Claasd. 

Mriters  To  Be  Dtecusssd:  Tha  maatiDg  will 
include  the  iwiaw,  disctusion,  and 
svalustion  of  applicationi  racsivad  in 
tasponse  to  Progtam  Annoanoamanl  638. 

•fha  inaalliig  will  in  rlinaci  In  llici  |iiililli 
in  acoordanca  with  prDviskna  set  froth  in  5 
U.S.C  Ssction  552b(c)  (4)  and  (6),  and  Iha 
DatsrmiBation  of  the  Assnrlats  Dfaector  lor 
MaiMffwiiimt  and  Op«atioDS,  CDC,  pursuant 
lo  Public  Law  92-463. 

Contact  Person  for  Uote  Information :  }6im 
R.  Lahnhan,  Chief,  Pmentkm  Support 
Offlos,  Netlfnial  Canlar  far  HIV,  STD,  and  TB 
Pietenticm.  ax:.  1600  CUfton  Road.  NB.  M/ 
S  E07.  AtlantB.  Gsorgia  30333,  telephone 
404/639-6023. 

Dstad:  )uly  16, 1996. 
Careiyn  ).  RnaaeU, 

Diroctar,  ManagmentAnalfMiB  and  Senncet 
Office.  CentenforDmaee  Control  and 
Pretention  (CDC). 
IFR  Doc  96-16472  Filed  7-19-96: 8:45  ami 
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AniMMjncafTMnt  638:  Msatfng 

In  accordance  with  section  10(aM2)  of 
the  Federal  Advlaory  Comndttee  Act 


Propoaaii  Infonnatton  CtiMacUon 
AcUvlly,  Conimant  Rac|uaat 

Pi'opoeen  Projects 

Titk:  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP) 
Levaming  Report  Form. 

OMB  No.:  0970-0121. 

Description:  The  report  is  an  annual 
activity  which  LIHEAP  grantees  must 
submit  if  they  wish  to  receive  a  share  of 
leveraging  incentive  funds  that  are  set 
aside  for  this  purpose  out  of  annual 
appropriations.  The  report  provides  us 
with  data  that  allows  us  to  determine 
whether  grantees  are  carrying  out 
leveraging  activities  that  meet  statutory 
and  regulatory  rsquiraments  for 
countability.  The  leveraging  incentive 
and  regulatory  requirements  for 
count^nlity.  The  Isveraoing  incentive 
funds  are  awarded  based  on  the  amount 
to  countable  activities  carried  out  by 
eadi  grantee,  under  a  formula 
prescribed  by  legubition. 

Aespondents:  Statea.  tribea/tribal 
caganizatiana.  and  territories. 


Fodanl 
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Annual  BuM»i  EanMTES 

MMfrnvnl 

ttotsrcf 

Nuntsrar 

buRln 
his  par 

ToMtU>- 
dmtum 

UHEAPUmh 

«B*W"i|« 

70 

1 

» 

2jm 

Bitimatad  Total  Annual  Banhn 
Hours:  IjUO. 

In  campUance  with  the  nqidiamsnt* 
of  Ssction  3S0a(cX2)(A)  of  the 
Puaiworic  Sadnctian  Act  of  1SS5,  the 
Aitmlnisttatlan  far  cadhfam  and 
FamiUaa  is  soliciting  pabUc  commeiit 
on  tha  spst  llh  tapuBMB  trfthe 
information  ooDsctian  dsscrAMd  above. 
I  of  the  piopossd  coUsctton  of 
1  can  M  obUiiMd  snd 
I  may  be  forwarded  by  witting 
to  the  Administiaiian  far  GUltnaaiid 
Familias,  OOlos  of  bfaniatian  Sarvioss, 
DivWon  of  Infaniiabon  Bssouras 
Mmigsmsnt  Ssrrloss,  370  L'Enfmt 
Pnaasnads,  S.W..  Waddi^tan,  ac 
20447,  Attn:  ACP  Repasts  Claaianoe 
Offloar.  All  raquasts  should  bs 
idanUBsd  by  ma  titi*  o(  As  informatian 


practical  utility:  (b)  tha  aoctttacy  of  the 
agancy'a  eaUmata  of  the  buidan  of  Iha 
psnpiweH  nnlUrH.i»  rt  intim,wimHnr,.  (^) 
waya  to  enhance  ttia  quality,  utility,  and 
clarity  of  the  infomaUanto  be 
collected:  and  (d)  ways  to  mlnlmiaa  the 
buidan  of  the  mllectian  of  bifomatlan 
on  isspondaots,  indndiiig  duougb  the 
use  of  antomalad  eoUecBon  tachnlquaa 
or  otnar  farma  of  infasmalian 
technology.  CanaidarBtion  will  be  given 
to  oommanls  and  aagBBsHans  sufamitled 
within  80  days  of  this  publication. 
DalBd:)ul7ia.lS9a. 


Tha  Dspaitmsnt  nadficsUy  requeets 
oommants  on:  (a)  Wbalhar  tha  proposed 
ooDactlaat  of  infonoatian  is  naceseeiy 
far  tha  proper  psrfaimancaof  dia 
funcdans  of  tna  agsnoy.  Including 
artiethv  the  infarmalioB  shall  hsve 


AeUagKeponi  OeammeeOgher. 

IFR  Doc  90-18621  nW  7-19-96: 8:45  sal 


AotMiyi  Comnant 


Title:  Applicatioo  Requirements  far 
the  Low  Income  Home  Eneixy 


AastatancaPrnysmdJHE/fflmd 
Ostailad  ModaIf>lan  (snbmittsd  svsiy  3 
ysais.  Abbrevialad  qipUcatioos  to  be 
snbmjtlad  in  Inlarvurfngyeais.) 

OMBAfo.;  0970-0075. 

naarrfprtniiT  Thl«  tntrnnmlim 
requinmant  la  an  annual  activity  iriiidi 
is  isquiisd  by  law  for  die  raoetpt  of 
fadaial  block  grant  funds  uadar  the 
UHBAP  statute.  By  law,  we  must  ranks 
this  modal  plan  availafale  to  gnntaas.  It 
providee  giautaea  an  optional 
managamant  tooLdiat  may  alleviate  die 
burian  of  prepaili^  addManal 
infarmatton  to  mmplalB  plana.  The 
detailed  mode  plan  ia  to  be  filed  only 
omoa  avaiy  tfana  yaan  or  aoansr  if  major 
chaagas  an  made  to  agrantee'a 
program.  We  an  also  winliim  appronral 
far  a  stnamUned  apphcatioa  to  he  used 
in  attamate  yean. 

JiaipoRdents:  State.  Local  or  Ttltial 
Govt. 


Annual  BuROBJ  Estimates - 

IntaumaM 

Niaityef 

ntponotttt 

NuHtarat 

pern- 
apanSMV 

AMi^a 

budtn 

hounpar 

raaponaa 

Teltf  bur- 
dan  haute 

nii.iiaMnrtriPi» 

as 
tis 

1 
1 

1 

as 

aa 

AMv  ISnrtH  Pl» 

In  caa^>lianca  with  the  requirements 
of  Secdon  3S06(c)(2XA)  of  tha 
Pmenearfc  RaducUonAct  of  1995,  the 
Aitmlnlstiatlon  tm  Childnn  and 


Famlliae  ia  soUddi^  piddle 
on  the  apedllc  aqiects  of  tlis 
infarmatlan  ccdlactian  dsaotflied  above. 
Co|rias  of  tha  propoaad  coOsctlan  of 
irtwi^iwMiiim  oao  aa  ootilDsd  sod 
oommeBts  nay  ba  fonmdsd  by  writing 
to  the  AdmlnlstiaHnn  far  Children  and 
FamiUas,  OCBos  of  tafafBMtian  Sarvioea, 
Division  of  hfoimalian  Raaanice 
Managimant  Sarvioss,  370  L'Oifant 
Promanads,  SW.,  WtaUnglan,  DC 
20447,  Attn:  ACT  Rsports  Oirantytt 
Officer.  All  requeets  should  be 
lAmHBjMj  by  the  title  of  the  infoimatian 
cnliartlop. 


The  Depeitment  specifically  i 
comments  on:  (a)  Whether  the  laupueed 
rnllnrticai  nfinfntmsHwi  is  laaeesaij 
far  the  proper  paifannaaca  of  dn 
functiaaa  of  tlia  agency,  including 
adiedMr  die  infarmatton  Aall  have 
practical  utility;  (b)  die  aacuzBcy  of  the 
agaicy'a  ealfaaala  of  die  buidan  of  da 
propoeed  collection  of  infarmatlia:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  end  (d)  ways  to  minimiaa  the 

on  laqxmdsnts,  Inr4nrfing  Enough  the 
uae  of  satomalBd  collection  tecfaniquea 
or  other  forms  of  informatian 
technology.  Ctmsidetation  will  be  given 
to  comments  and  suggestions  submitted 
within  80  days  of  this  publication. 


July  16,1 


Actinf  Aspoitf  Cbarance  QOiDtr. 

IFR  Doc  96-18522  FUad  7-19-88C  8:45  «nl 


Food  and-Onig  i 

podtNfttaP-aoMi 

LNa  TadmoloQlaa.  kio,^  ^^(^^9  ^  Pood 


ikamcv.  Food  and  Drug  Administntfon. 

HHS. 

ACnON:  Notice. 


':  The  Food  and  Drug 

Adminiatration  (FDA)  is  announdng 

diet  Ufa  Technologies,  be.,  haa  filed  e 
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petition  proponng  that  the  food  additive 
rigubtiaiu  be  amanded  to  provide  for  a 
diangB  in  the  limitaliaiis  for 
sulpbopropyl  ceihiloae  ion-exchange 
reetn  tor  the  recovery  and  puriflcetlnn  of 
proteins  iar  food  uae. 
DATCK  Written  comments  on  the 
petitioner's  enviionmantal  aneeement 
by  August  21. 1996. 
ADOMMB:  Submit  written  comments 
to  the  Dockets  Managwment  Branch 
(HFA-30S),  Food  and  Drug 
Adminlstratioa,  12420  Paikkwn  Dr., 
tm.  1-23,  Kockyille,  MD  20857. 
FOfl  RjnilftR  MPOMATIOII  CONTACT: 
Andrew  D.  Lanmdiach,  Caoter  far  Food 
Sefaty  SKi  AppUed  Nutritian  (HPS- 
217).  Food  and  Otng  ArtmintitTitien, 
200  C  St  SW..  WaaUngton.  OC  20204, 
202-«ia-a071. 

WamjamnAKf  MranMTm:  Under  the 
Federal  Food,  Drug,  and  CoamatiG  Act 
(sec  40g(bH5)  (21  VS.C  348(bX5])). 
notice  is  given  that  a  food  addiUvB 
pelittan  (FAP  6A4502}  has  bean  filed  by 
Life  Techncdogie*.  Inc.  8400  Helgaiman 
CL.  Gaitheiabuig.  MD  20874.  The 
peBtiap  propoeei  to  amend  the  food 
additiva  regulations  In  S  173.2S(bK5) 
ton-CTchqiMB  restas  (21  CFR 
173JtS(bHsI)  to  prmrfale  for  a  change  in 
die  tampenture  and  pH  UmitaUona  far 
aulpho|aopyl  oellnleee  ion-exchange 
laebi  mr  the  recovery  and  purification  of 
proteins  far  food  use. 

The  potential  envitanmental  impact 
of  this  acttan  is  being  reviewed.  To 
encourage  public  participation 
consistent  writh  regolations  prmmilgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  lS01.4(b)).  the 
agency  is  placing  the  environmental 
iieeinnant  lufaaiittad  with  the  petitioD 
that  is  the  subject  of  this  notice  on 
puWc  display  at  die  Itockats 
Management  Branch  (address  above)  for 
puUic  review  and  comment.  Interested 
peracos  may,  on  or  before  August  21, 
1996,  sidsnit  to  the  Dockets 
Management  Biandi  (address  above) 
written  comments.  Two  copies  of  any 
"»™«""'«  an  to  be  sutamitted,  except 
that  individuals  may  submit  one  com. 
Comnientsare  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
haarftng  of  this  documeot.  Received 
coounents  may  be  seen  in  the  oEBce 
abow  between  9  ajn.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  piddle  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  eoviranmental  assessment 
without  further  announcement  in  the 
Federal  ladalar.  If,  baaed  on  iU  review, 
the  agency  onda  that  an  environmental 
impact  statement  is  not  requiied  and 
this  petition  nieuha  in  a  legiilatiwi,  the 
notice  of  availafallity  of  the  agency's 


finding  of  no  significant  impact  and  the 
evideux  supporting  that  finding  will  be 
puhllahed  with  the  regulation  in  the 
Federal  tagiater  in  aocordanCB  with  21 
CFR  2S.40(c). 

DMad:  )uly  10,  IMS. 
GaatssaPaall. 

A^ingDtnctot,  Offiut  ofPnuMukM 
Appnvolf  CmUnfot  food  Safety  and  Appti&d 
NulMoa. 
[FR  Doc  86-lMM  nisd  7-l»-a6: 8:45  smi 


ModBcrtlon  Of  StpMwB  Preset  Pytod* 
for  CommunHy  8nd  MlQmt  HssHh 


AQPICT.  Haahh  Reaonrces  apd  Services 
Administralian,  HHS. 
ikCTMN:  Notice. 

aUMUnr:  The  Health  Reeourcaa  and 
Services  Administiatiaa  (HRSA) 
aimaunoee  that  a  total  of  216 
Community  Health  Center  and  Migrant 
Health  Center  (C/MHC)  grantees  will 
reach  the  end  of  their  project  periods 
during  fiscal  year  (FY)  1997.  Assuming 
the  availaUU^r  of  sufficient 
appropriated  fands  in  FY  1997.  it  is  the 
intent  of  HRSA  to  continue  to  support 
health  services  in  these  areas,  given  the 
unmet  need  inherent  in  their 
designation  as  medically  imdeiaerved. 
HRSA  will  open  competition  for  awards 
under  sections  329  and  330  of  the 
Public  Health  Service  (PHS)  Act  (42 
US.C.  2S4c  and  2S4b,  respectively)  to 
support  health  aervioes  in  the  arees 
currently  served  by  theee  grants. 

This  notice  providee  interested  partias 
the  oppoitunity  to  gather  information 
and  (udde  whether  to  pursue  Federal 
funding  bs  a  community  or  migrant 
healdi  center.  During  this  ptocem, 
rimmimlcation  with  Regional  Office 
staff  is  eaannhal  (see  Appendix  I).  A 
subseqoant  notiae  will  M  pubUdiBd  in 
the  Fed— 1  Kagialw  to  announce  the 
availability  of  fands  for  FY  1997  and 
provide  deteiled  information  on  the 
grant  application  process  and  review 
criteria.  The  Regional  Office  staff  noted 
above  will  serve  as  the  primary  contact 
points  once  the  pant  application 
process  begins. 

DATSt:  CuDsnt  giant  expiration  datea 
vary  by  area  throu^iout  FY  1997. 
Applications  for  competing 
cotfinuatian  grants  are  normally  due 
120  days  prior  to  the  expiration  of  the 
current  grant  awartL 
auppiamTiutv  mmmKooH:  The  a 
MHC  programs  are  carried  out  under  the 
authority  of  sections  329  and  330  of  the 


Public  Health  Service  Act  The  program 
ngulatioaa  are  codified  in  Title  42  of 
the  Code  of  Federal  Regulations  (CFR), 
Parts  Sic  and  56.  The  C/MHC  propams 
are  designed  to  promote  the 
development  and  operation  of 
community-based  primary  health  care 
service  systems  in  medically 
undenerved  areas  for  medically 
underaerved  populations. 

The  list  of  service  areas  for  which  a 
current  aaction  329/330  grant  project 
period  expires  in  FY  1997  is  set  forth  in 
Appendix  n.  The  service  areas  are  listed 
tre  city  and  county.  Detailed  information 
about  each  service  area,  such  as  census 
tracts,  can  be  obtained  by  contacting  the 
appropriate  PHS  regional  office  (see 
Appendix  I). 

A  project  period  ia  the  total  amount 
of  time  for  which  a  sectian  329/330 
pant  has  been  programmatically 
approved.  For  the  purposes  of  this 
notice,  grant  awards  will  be  made  for  a 
one  yeer  budget  peiixid  and  project 
periods  will  be  for  up  to  fiveyeara. 

Dsled:  July  16, 1988. 
dre  V.  Somaya. 
AdmltUstrator. 

Appendix  I    Regtwial  OIBce  Staff    . 

Region  I:  Rob  Lawrence,  Acting 
Director,  Division  of  Health 
Services  Delivery,  XXOiS — Region  I, 
Rm.  1826,  JFK  Federal  Building 
*1401,  Boston.  MA  02203 

Region  11:  Ron  Moss,  Diiector,  Division 
of  Health  Services  Delivery, 
DHHS— Region  H,  Rm.  3337, 26 
Federal  Plaza.  New  Yod:.  NY  10278 

Region  ni:  Bruce  Riegel,  Director. 
EK vision  of  Health  Services 
Delivery,  DHHS-^<egion  m,  Rm. 
10200,  MS  14, 353S  Market  Street. 
Philadelphia.  PA  19104 

Region  IV:  Robert  Jackson,  Division  of 
Health  Services  Delivery,  DHHS— 
Region  IV,  101  MarietU  Tower. 
Atlanta.  GA  30323 

Ragioo  V:  Deborah  WiUis.  Division  of 
Health  Services  Delivery.  DHHS— 
Region  V,  105  West  Adams  Street. 
17th  Floor.  Chicago.  IL  60603 

Region  VI:  Frank  Cantu.  Director. 
Division  of  Health  Sendees 
Delivery.  I»OIS-itegian  VI.  Rm. 
1800. 1200  Main  Tower  Bkig. 
Dallas,  TX  75202 

Region  VII:  Ray  Maddox.  Director, 
Division  of  Health  Services 
DeUveiy.  DHHS-Region  Vn. 
Federal  Office  Building.  601  East 
12th  Street.  Kansas  Qty.  MO  64106 

Region  Vni:  Barbara  Bailey.  Director, 
Division  of  Health  Services 
Delivery.  DHHS— Region  Vm. 
Federal  Office  Building.  1961  Stout 
Street.  Denver.  00  80294 
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Ragian  DC:  Gordon  Soarea.  Director. 
Division  of  Health  Services 
Delivery.  DHHS— Region  IX.  50 


United  Naticns  Plaza.  San 
Fianciaco.  CA  94102 
Region  X:  Doug  Woods.  Director. 
Divisian  of  Heelth  Services 


DeUvny.  DHHS— Region  X. 
Blanchard  Plaza.  2201  Sixth 
Avenue.  Seattle.  WA  98121 


Grantees  Competing  in  Fiscal  Year  1997  by  Region  and  State;  216  (3rantees  Total  Duplicate  County  Sites 

Within  Grantees  Are  Not  Listed 


Number  or 


GnManddlk 


01 


\jonn9Gwom  . 


aty.Haillanl 

County:  HaMaid 

aiy:eraektar 

County:  PlymaUh 
Cly:  Eaal  Boeton  . 
Courtr-SttUk 

atf.  Roxtuy 

Cau<y:Sunalt 
Oly:AMon 


Cou«y:SulR* 

Cty:  Rabuy 

Cotsily:  SulMk 


Qly:  Cae^ioit ___ 

Coinly:  Washkiglan 

Otf.  BeViel 

Cois4y:  Oidord 


C«y:l 

County:  I  Waborough 


dly:  Pawluckal 

County:  PranMence 


01/S1/B7. 

06O0«7. 
06«W7. 

izoim. 

01/3in7. 
01/31/17. 

03(3in7. 
01/31A7. 

08«W7. 

12«31/B6. 


RaglOfl  QC 


city:  Camden 


County:  Camden 
NewYorii 


Clly:Sadua. 


Couily:  Wayne 
Cly:Ruah<«a 
County:  Yalaa 

Clly:  Bronx 

County:  Bronx 

Clly:  New  York 

County:  New  Yak 

Cty:  Mt  Vamon  . 

Cais«y:  Weeldiealar 
Cly:WMaPWna  — 
County:  WlsHhisUr 
cay:  Bronx . 


County:  Bronx 

Cly:  Brooklyn 

County:  Nngs 

gty:  Queens.  Aivema.. 


Clly:i 
CoirtyiKlngB 

cay:  BufWo .-. 
Cainly:Ble 
Cly:BnaMyn  . 
Coii«y:KlnoB 
Puerto  Rloo .....»»» 


Cty:  Latza 

County:  Loiza 
C^nSanlwoa  — 
County:  San  Juan 
Cty:Cainuy 


1201«. 

1201/96. 
1201/96. 
12ai«. 
01/31«7. 
12(31/96. 

(eatm. 

01/31/97. 
03/31/B7. 

oaaMOT. 

(XI30K7. 
0301/97. 

isni/ae. 

06/31A7. 
03ai/B7. 
01/31A7. 
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Grantees  COMPETMG  M  Fiscm.  year  1987  m  Reqion  mo  State;  216  Grantees  Total  Dupuqate  County  Sites 

WTTHM  Grantss  Are  NorusTEo— Continued 


MMbwol 
graniM* 

Qnrt«nddMi 

C1ra-.ff.Mi«i 

Catalan  8*Mta 

s?!i^:ftT- 

01i91«7. 

srxsr- 

a^rdk«i» 

OBOflM? 

t»fUim^ 

OoMHrMowh 

yhgtaWi-kr 

1 

rSyM  (M. 

0GO1>B7 

Oainl|r:atCMh 

Ri^MM 

DIMM«Ofe«M> 

2 

0iai/B7. 

iiaQfMw 

IW31«7. 
03O1/B7. 

oim«7. 

0W3IM& 
OSOQM. 

iiisons. 
lasiM. 

(B01S7. 

aoiA7. 

03O1/S7. 
OMI/IT. 

oi/sinr. 
oiai«r. 

01/31«7. 

osoi/a7. 
OMi/ar. 

ii/som. 

OlAMg?. 
11/3CMB. 
08O1/W. 

oMi/gr. 

OirWiMi^M _ 

Oou%:  OMU  el  Oalun«b 

cirw>Mig^ 

Csn%:IMMiifOolMiMi 

rUAHaaav 

3 

OirOaMr 

Ooiai^ltaM 

Cfcg «     - - 

. 

County;  NortMnftfon 

syiSi  lui 

-4 

ttMfmA 

* 

Ooimr-PitaaOMV* 

cir"'"  1 

c^rsL*>n 

OoynhpCMbia 

CoM^Ctarin 

Cl|rr.A.Hil..ff 

op*»=c— 

"»«■■■■■ 

11 

riyM..Unb»<              

f^f  tlWnntf* 

Omtur  iiigriinj                                                          

CHr»-"  

CounlrMnMf 
CiyMMrfhi.1 

rsj^  1  |f^|i  [innft 

CotnlrMtayn* 

r^  ft«f^lfi|fif 

SSMSn... 

Oou%:  PMmiM* 

Coun^Btdtad 

Coinlir:  FiwMh 

CUpPHMMMa 

CauMr.  PMid^Mi 

car-nMitM*                 

FMinl 
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Grantees  Competing  in  Fiscal  yeah  1997  by  Regkm  and  State;  216  Grantees  Total  Duplicate  County  Sites 

Withn  Grantees  are  Not  Listb>— Continued 


Nuntarol 


QianlanddM 


County:  rn«im<> 

OyiChotlar 

Counlir:  Dalawara 
C*y:Eiia. 


County:  Eito 
VkgWa. 


CIrStChartn..... 

Counly:|jae 

C«y:  CartwwoJ  - 

Cauily:Runal 

Cly:  Vamnl 

County:  Buchanan 
C(y:Hayal  . 


County:  Olchannn 

cay:  Axlon 

County:  Hany 
sjKf.  rncnmona  ».«. 
County:  Hantoo 
Clty:Sullolc. 


Couty:  SoulliaiUJluii 
aty:lvDr  . 


County:  Soulliarnpton 

City:  Boydton 

County:  MacHanlwg 
City:  VkMla  . 


County:  Lunanbug 
WaatVkgMa: 


City:  Qrailon  .... 
County:  Taylor 
CRy:  Eflton  . 


County:  Prealon 
Oty:  MatnilM  - 

CRy:  WHanMbuig  » 
County:  GraanMar 
Cly:Ritala. 


County:  QraaiMar 
CRy:  Moadow  BfldQa  ».«. 
County:  Fayatia 
CRy:  CamdaivocvGaiiay . 
County:  Wabitw 


01/31197. 

asai/B7. 

0601/97. 
0E/3Q«7. 
06«W7. 

01/3in7. 
08OQ«7. 
0e/3Q«7. 
03/31/B7: 
1201>96. 
1201«. 

06^1/97. 
S31/97. 
S31A7. 
S/31/97. 

noam. 

11/3006. 


04 


CRy:  I     ^^ 
County:  Jeflaiaon 
CRy:  Mi.ii<jiiNnaiy  . 
County:  Montgonwy 
CRy:  Tuacalooaa  ....... 

County:  TuKalooaa 

CRy:  OadadHi 

County:  Ekwah' 

CRy:  Prtctwd 

County:  MoiHa 
CRy:!         ~ 
County:! 

Florida 

C»y:T 
County:  Laon 

CRy:  SumtaivMa 

County:  Sumlar 

CRy:  Indtantown ........... 

County:  Martin 

CRy:  Claatiton  

County:  Hendry 

CRy:  Okaechotiae 

CRy:  Ft  Piaroa  

County:  St  Luda 

CRy:  Waat  P*n  Baacti  . 


14 


01/31*7. 
01/3in7. 

iioom. 

03O1A7. 

ii/3om. 
ii/3om. 


03aUB7. 
0301/97. 
0301/97. 
03O1S7. 
0301/07. 
030107. 
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Grantees  Competing  in  Fiscal  year  1997  by  Region  and  State;  216  Grantees  total  Duplicate  County  Sites 

Wtmm  Grantees  Are  Not  Listed— Continued 


NuTtarot 
granlBM 

GianlOTddM 

03/31/87. 

0301/97. 

03/31/97. 

03O1/B7. 

03/31/97. 

03/31/B7. 

03/31/97. 

03Q1/97. 

, 

-0301/97. 

1201/96. 

12/31/96. 

., . 

01/31/97. 

01/31/97. 

12/31/96. 



1201/96. 

1201/96. 



06/3097. 



06/31/97. 

0SO1/97. 

B 

0301/97. 

0301/97. 

0301/97. 

0SO1/97. 

. 

iioom. 

110IM6. 

0101/97. 

06O0«7. 

1201/96. 



0601/97. 

3 

0301/97. 

0301/97. 

0301/97. 

03O1A97. 

™™     — 

0301/97. 

County:  PMn  BMGh 

Cly:Cns*C*y 

County:  DUa 

CRy:  Moyo  — .-.-.m.— 

County:  Lrtiyatf 

Cly:WaMtct*a 

CoiiArQiil 

Cly:  Quincy 

Countf.  GadKlKi 

Clly:PMaoaa 

County:  WMula 

Cly:  Madnn 

Cowity:  Madaon 

CtyCanbm 

CoMy  FrwMn 
Cly:  BrMol . 


Cotrty:  Ubaity 
Cly:Tan|ia. 


County:  HMiborau^ 

aty:  ratimaia 

County:  Indan  Rk«r 
Gay:  ManM 


County:  Dada 
OlrWMarGanlan  .. 
Coirty:Onnga 

Cty:  GmMUnd 

County:  Laka 

Oly:  Hdywood 

Coiaty:  Diowd 

Cty:BalaGtada 

County:  Pafen  BaaGil 
C»y:  MtanH  Baadi  _ 
Cai>«y:Oada 
CHy:  JactaomHto  ««». 
County:  DuMi 

Cly:  Laka  City 

Coirty:  Cokaitta 

Oty:  C1iin»aHr 

Coway:  Pfnatha 


Qaofgia  . 


City:  Bownan 

County:  Ebart 

Cly:  CoCmt 

CouMrMaiiKn 
aty:Coliait 


County:  O^altwpa 
atrAmnla. 


Coirty:  Futon  • 

Oty:  Savannah 

County:  Chatham 

Cfty:  Moiyanton 

Coiaay:  Union 

Cty:  Tianlon 

Coiaay:Oada 
Cly:  WfH^aMaa  _ 
County:  Jchnaon 

Cly:  Oecalur 

Coiaty:  Dakal) 

Cly:  Cunning 

Coiaty:  Fotayti 

Kaiaudty __. 

Cly:  ComettsvWa  . 
Coinly:  Peny 
Oy:  BoonevMe  .„ 
Coiaay:  Omlay 
Oty:  WMHburg -. 
County:  Lakhar 
Oty:. 
Coiaay:! 


Cay:Budtfiafn  . 
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Grantss  Coi«>etmg  m  Fiscal  Year  1997  by  Rbskm  and  State;  216  Grantees  Total  Oupucate  County  Sites 

Wrmm  Grantees  are  not  Listed— Continued 


QrartanddMa 


County:  Pany 
\jKf.  Salyacante  « 
County:  Mmodn 

aty:Gralhal 

County:  Floyd 
Cly:  Vanoaburg  ~. 
County:  lawi* 


Cly:  Batmnl  „..„ 

County:  Hmptvays 

Cly:  Yazoo  Oty 

County:  Yazoo 

Cty:  Canton 

Coiaay:  Madbon 
Cly:  Mould  Bayou — 
County:  Bolvar 

Cly:QnaiwBa 

Coiaay:  Waahkiglan 

Cly:  StwquaWc 

County:  NcKubaa 

Cly:  Maiktai 

Coialy:  L  audaidala 
dr.Oakab . 


10 


County:  Kanpar 

Oty:  Vandaava 

Cotn^  Jackaon 

Cly:  HMOOCk 

Coialy:  Hancock 

Oty:  Saudar 

County:  Hanlaon 
Oty:  Walnut  Grave  . 
County:  Laaka 
dy:  SabaaHpd  ...~ 
Caia«y:Soalt 
Cly:PMadaMOa  ~ 
Cotaty:  NaaholM 
Cly:Sunnl . 


County:  Lamar 
Cly:  Naw  Auguala 
Ooiaay:  Parry 

Cly:  SamlnaiY 

Coiaty:  Coringlon 
Cly:  HaHadiug  _ 
Coirty:  Fonaat 

Cly:  Tunica 

Coiiay:Tunka 

Cly:Ctokadria 

Coirty:  Coahoma 

Oty:  Maria 

Coiaty:  Quiman 
CIrHouka. 


Coiaty:  CNokaaaw 
Cly:  Tiamont ....._.... 
Coiaty:  Nawarrt)! 

Oty:  SmWiyla 

Coiaty:  Monroa 

Cly:  Tylartoian  

County:  Wlllhri 
Cly:  Port  Gfeaon .... 
Coinfy:  CWtema 
North  Cwoina  . 
Cly:  Aurom  . 
Coiaty:  Baautort 
Cly:  Yaioayvaa  .. 
Coiaty:  Caanrnl 

Cly:  Monetaa 

Coiaty:  Chattiim 
Cly:  PnMpactHM . 
Coiaty:  CaavMl 
Cly:Chipal»« 


01O1/B7. 
0101/97. 

iioone. 

0601/97. 
0601/97. 
0601/97. 
IIOMS. 
110(M6. 
03O1/97. 
0301/97. 
03Oin7. 
1201A6. 

lasi/s*. 

1201/96. 
0301/97. 
0301/97. 
0301/97. 
010107. 
01O1/B7. 
0101/97. 
0101/97. 
0601/97. 
0601/97. 
0601/97. 
0101/97. 
0101/97. 
0101/97. 

uaom. 

0601/97. 

11/SQ/96. 
0601/97. 
110006. 
11/3IW6. 
1100/96. 
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Qrantss  Competinq  m  Fiscal  Yeah  1997  by  Reqkdn  and  State;  216  Grantees  Total  Dupucate  Ccxjmty  SnES 

Wtthin  Grantees  Aw  Not  usteo— ConUnuad 


Numbiral 
gnrtMO 

Grant  and  dMo 

CaMtr-Oangt 

11JS0M. 

C%;%mM* 

11I30M. 

Comtr.^mm 



11/3(MS. 

County:  WMmn 

ntr  n^iw                                                    

OM1>07 

Cattr.vAm         < 

Cly- StxIiKI  Lli"        

11/3IM6. 

CaurtyiHvMl 

nir  wi>i*^iiiii                                                             

0M(M7 

County:  NavHaimw 

cay:  nf>4iqii* 

ll/SOML 

County:  RotaMn 

7 

nay  Oafifn*                                           

0301/07 

gj-jrap-j-M, 

ccumtrmttma 

OM1/07 

CaM*r-  Piillil 

'*r'St*n*?T' ,    ,, 

03/31/97 

County:  OartMon 
C«y-l)w*>*>               

03/31/07 

Oountr-Vo* 

«iyF#«wi      

Oa/B1A7. 

County:  OlondUo 
n«yrtirt».o 

08131/07 

Coiirty:  Baiftiqi 

mrVHmatami                          

10 

01/31/07 

Coun^FIMWd 

>'«r"'i»i  ■! 

06/31^7 

Caaty  CtirtMon 

08/31/07. 

Cow«y:CoMan 

'^MKIIIIWilll 

03/31/07     ' 

County:  CtartHlon 

Tf  ""fllll        _ ,,  ,    , 

Oly-Wvtnao                                            

12/31 A6 

ccurtr-ttaam 

raylkulHi 

03/31^07 

CointrPiny 

rf-HatmM.                                                                                                      

06/31/07 

CaiMy:ltagn 

f»y-t*  II  ■                                                        

05(31/07 

County:  Soot 

Cly:  VHnntftuy                                                           

03/31/07 

Coirty:OBman 

C»y-""»~                                                            

03/31/07 

S?!C22u 

03/31/07 

Coinly:  Cuntarfmd 

noyffMiitiiai    .                             

_; 

OS/31/07 

Coui^Mirib 

03/31/07 

County:F«MM 

fay  1  ■!■)■■■              

00/31/97 

County:  Itaon 

ray  1  kiin|||lon  

03/31/07 

County:  Ovwion 

08/31/07 

Cointy:PkMI 

(ayfinntiiai 

03/31/B7 

RlynM«iag> 

03/31/07 

Cou«y:Snith 

ntySpmsv                        

0301/07. 
0801/07. 

CoiMy:  Vai  BuMi 
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Grantees  CoiyiPETiNG  m  Fiscal  Year  1997  by  Region  and  State;  216  Grantees  Total  Duplicate  County  Sites 

Wrmm  Grantees  Are  Not  Usteo— Continued 


Nurtxrof 


Qonlandc 


Cowty:  WwBn 

Cly:  Sparta 

County:  WNIa 
Cty:Coal(mHa  ~ 
CouAr:  Putnam 
qty:  Galneitxiro 
County:  Jackaon 


County:  Canpiial 

cay:  Fntaa : 

County:  Bol 

Cly:  Mfco 

County:  CMboma 

City:  waanabug  ■ 
County:  WNday 

City:  NaahNMa 

County:  DaiMnn 

aty:  HaitavHa 

County:  Trouadala 
Cay:Batvar  . 


County:  HanJaman 

City:  Savannah 

County:  Hardki 

Cty:  Naiaport 

County:  Codw 

City:  Dowar 

County:  Slaward 


0301/07. 
0301/07. 
0801/07. 
010107. 
0101/07. 
0101/07. 
010107. 
010107. 
010107. 
08O0O7. 
120100. 
030107. 
030107. 


Raglon  06 


Cly:  Aurora 

County:  Kana 
Cly:CNcagoHaighli  , 
County:  Cook 

dy:  Hoopaaton 

County:  VarniHan 

dy:  McHaray 

County:  McHany 

Cly:  Uitandria 

County:  Atoandar 

Cly:  Prinoavae 

County:  Paoiia 

Cly:  Chfcago 

County:  Coolt 

aty:  Flofa 

County:  Clay 
Cly:  J 


County:  FianMIn 

Cly:  CHcago 

County:  Cook 

Cly:  Oikago 

County:  Cook 
MtehiQan  ...................... 

dy:  Bankxi  Haibor  . 
Couly:  Banian 

dy:  Holand 

County:  Otmra 

Cly:  Bangof  

County:  Van  Buran 
Cly:  Splding  ■.„.....- 
County:  Manominao 

Cly:  Ewan 

County:  Onkmagon 
dy:Oalml  . 


County:  Wayna 

dy:  PiAnan 

County: /Uagan 
dy:  Soutli  Hai«n  „ 
County:  Van  Buran 
Cly:BattaCiaak_ 


0101/97. 
0101/97. 
01O1/B7. 
01O1/B7. 
010107. 
0101/97. 
0601/07. 
0301/97. 
030107. 
010107. 
060107. 

030107. 
03/31/97. 
03O1/B7. 
01O1/R7. 
010107. 
1201/96. 
080107. 
030107. 
060007. 
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Grantees  Coupetmg  m  Fbcm.  Year  1997  by  Region  and  Stxte;  216  Grantees  Total  Dupucate  County  Sites 

WrTNM  Grantees  Are  Not  Usteo— ConUnuad 


QnMMdiM* 


Coun^r:  CMioin 


Cty.  lawamuli  - 


ONo. 


Ciy:SLPM< 


ClyiTolMto . 


OoinliRLuca 
Cay:Airai. 


Oamtr.WmUtim 

wufi  nsqF*"^' i 


CMr-Omffan 


oaoinr. 

0101/87. 

iioam. 
iiaoMB. 

01/31/97. 

laai/as. 

0S31/97. 
a601«7. 

aBai/07. 
oaao«7. 


--^1^  ,, , 

2 

r>rUi,i;at~.                ,          ,  , 

Cgun^U* 

ii/sonoi 

CoiMy:PMt» 



ll/SOAB. 

Couniy:  RokaN 
t»yllMJII|.(lili    

11/30/98. 

Coiai^.CMMndn 

5 

ny  riiMi.           

0601/97 

Cotfltr-Stllwy 

<»ir.n*iii  HI  II II 

000097 

CmalyiC^Mo 

Or  "■•»  """v*      

01/31/87 

Oou%:  EiM  BMon  Reug* 

0GO1/97 

11/3flM90. 

CBinlyiOrtnni 

Ml If 

2 

niyl<»l.>i> 

ny  A*a>]iiM>f> 

1231/96. 

Ooinly:V*nbla 

OyTltmHiiJi 

1 
11 

0101/97 

CoimlrnoAnfea 

rayT.^. 

07Aim 

Ooinly:Tuln 

«y-  ti— *■■< 

0301/07 

CouHy-.Hilon 

nyf^yiMray 

CoiMrZaMk 

ny  nnmilii 

11/3Qff6 

Ooia«y:Qaate 
RlyH>toO« 

03O1/07. 
0SO1/97 

ODinty:  Qmnn 

CaU«yr\Mhcy 

OlylfciiMi—       . 

0SO1/97' 

Coimy:  Cvwon 
Cay:Hni0Rl 

0S31/07. 
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Grantss  Competing  m  Fiscal  Year  1997  by  Region  and  State;  216  Grantees  Total  Dupucate  County  Sites 

Within  Grantees  kP£  Not  Listed— Continued 


Nuifearof 


Qranlandt 


Couity:  Deal  SnWi 

Cty:  Plakwiaw 

County:  Hals 

Cty.  Cmbyslon  — 

County:  Croaby 

City:  Friona 

County:  Paimar 

dy:  DkiwiM 

County:  CaHro 

City:  LHMMd 

County:  Lvnb 
Cly:  Matador .... — 
County:  MoOey 
dy:  Mutatae  . — 
Cau«y:Balay 

City:  Stvarton 

Coin^Brinoa 

Cty:  Amarfto 

County:  Potlar 


dy:  Rio  Grand*  City  . 
Couity:  Stair 
dy:  Zapata. 


Cointy:  Zapali 
Cty:  IMxomBe  .- 
Coun^r:  Jim  HOQB 
dy:BRMin(v9a  ~.. 
County:  Cameron 

dy:  Undo 

Couay:W(bb 

dy:  Lubixxk 

County:  Littock 

dy:  Uvakto 

County:  Uvalde 

Cty:  Laakey 

County:Raal 
Cty:  San  Antonio  . 
County.  Bexar 


0601/97. 
06O1/B7. 


060107. 
0601/97. 


0601/97. 
0601/97. 


06O1/B7. 
0601/07. 


0601/97. 
01O1/B7. 


0101/97. 
010107. 


01O1/B7. 
0301/97. 


060007. 

110006. 


11/30196. 
010107. 


07 


Cty:  Siau>  Cty 

County:  Woodbury 

Kansas ~..~ 

Cty:  Topelai 

County.  StitawMe 
Cty:  Junction  dy  — 
County:  Geaiy 

Missouri  

Cly:  Kiiksvais 

County  Adeir 

Cty  Edkie 

County  Knox 

Cty  Memphis  ..».».»< 

Cointy  Scotland 

Cty  Wyaconde 

County  Claifc 

dy  St  Louis 

County  St  Louis  Cty 
Cty  Cape  Girardeau  . 
County  Boangar 

Cty  Braynwr 

County  CoMwel 

Cty  Hichlend 

County  Puledii 

Nebraaiia 

Cty  Unooin 

County  Lancealar 

Cty  Omaha  

County  Douglas 
Cty  Geting 


01O1/I7. 

11/3006. 
1201/96. 

0301/87. 
CQ0107. 
0301/07. 
030107. 
0101/97. 
120i06. 
11/3008. 
11/3000. 

030107. 
0101/87. 
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Grantees  Competmq  m  FiscM.  year  1997  by  Region  and  State;  216Grantees  Total  Duplicate  County  Sttes 

wrmtN  Grantees  are  not  Listed— Continued 


Nianbval 


QonlanddM* 


County:  Soon  BMI 


RoglonOt 

8 

4 

2 

1201/98. 
0301/97. 
1201/98. 
12/31/98. 
120V98. 
1201«e. 
1201/96. 
08aQ«7. 

OW3a«7, 
08«M7. 

1201/98. 

01/31/97. 
0601/87. 
0601/07. 
03O1W7. 
0101/97. 

0301/97. 
1201/98. 

0101/97. 

Oayn«uf> 

-CKyOmtoy  

, County.  MMd 

Cou%:B«« 

County:Olwo                          * 

Coun^  Anpitna 

ntyLrtiifninil    

CoM^y:  JoWion 

C«yV^»ii«f»     

CoutyiPrauMn 

nr  B?i*iK 

CourtyiBouidw 

lipi^n*              

■f ' 

ITIy-Mnmtki 

Cou«y:  hmouk 

Courty:  Caeadi 

MnMhrMmt. 

1 

4 

nyAn^fina     

Sn^inataO 

- 

RHyPalh 

CounlyMndo 

CowtyiJoriM 

ray  Hg^mnn 



CoiatyHydo 

niyAI^<..te                                

County  Urton 

OyRipldny  

Comhr  Pwvwiolon 

iteh 

2 

1 

«yOB>«-» 

CoinlyWabar 

CafPmm                                                                       

County  UHh 

niyMlnfknri 

County  WMmMb 

Arizona 


Cly  Sonarton  . 
CouHy  Yima 
Cly  Pio*. 


Coirty  Cooonino 
Crttoinlii  . 


Oty  Colenica  .... 
County!  lnf)0riBf 
ClyBy«w. 


County  RtMnid* 
Cly  EaM  Palo  Ato. 
County  San  Malso 

Oty  Modnlo 

CoiMySlHMaua 

Cly  Maioad 

County  MHOod 
Oty  Mpomo. 


Cou«y  Son  Lui*  Obi^io 
OtyMMtural 


0601/87. 
06O1O7. 

06O1/B7. 
0601/97. 
0301/87. 
0301/97. 
0301/97. 
0SO1/97. 
06O1/B7. 
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GRANTEES  Competing  in  Fiscal  Year  1997  by  Region  and  State;  216  Grantees  Total  Duplicate  County  Sirra 

Within  Grantees  Are  Not  Usted— Continued 


County  Yuba 
Cly0re«Ma  ~. 
CoulyBulto 
Clyf 


County  Cokaa 

Oty  Lot  Angtlai 

Couly  Loa  Angilaa 

QtyWaiHmas 

Oouay  SaaaCna 

cay  Lo*  Angiln 

County  tos  Angalta 

Oty  Santa  Ana 

County  Oranga 

dy  Fia«» 

County  Praano 

Cly  Bluoniingkxi ..»».... 

Coirty  San  Bainaiano 


Hawal . 


Cly  HonoUu  — 
County  HonoUU 


QraMandc 


0601/87. 
06O1A7. 
0101/97. 
12131/98. 
01O1IB7. 

oeoi/>7. 

1Wa0fB8. 
1201/06. 

oaoi/B7. 


10 


OtyTwinFilavr- 
County  Twin  FaM 
ClyBurlay. 


County  Cauia 

Cly  Jackpot 

County  Eko 
Oragon . 


Cly  Oragon  Cly  ...~ 
County  CiMfcamai 

Cly  Tlamook 

CoulyTManaok 

WaaNngton 

Oty  SaaMa 

County  Kkig 
OtyMoaaaUkB  .- 
County:  Ofart 
Cly  KannawiGit ....... 

Courty  Barton 
ClyPMco  . 


County  FranMn 

Cly  SaaHa 

Cau«yKlng 


0101/87. 
01O1/I7. 
01O1S7. 

0800/87. 


01O1A7. 
0SO1/87. 
OBOtm. 
0601/87. 
01/31/87. 


(FR  Doc  l»-18440  Filed  7-19-M;  8:45  mnj 


llaaWi  naeoureaa  and  Sanrtcw 
AdminiaMlion 

AvtflabilKy  of  Fund*  tor  Qianl*  to 

Provid*  Haaltli  Car*  for  tha  " 

and  Haanh  Cara  Saivleaa  for  Homalaaa 


AQBIcr:  Haeltfa  Resouices  and  Services 
Administration,  HHS. 

Acnow;  Notice  of  avaiiable  hmds. 

auHHART:  The  Haattii  Rasouices  and 
Senrioe*  Administiatiao  (HRSA) 


announces  that  the  Preaideot's  budget 
for  fiscal  year  (FY)  19S7  includes 
approximately  $85.4  million  for 
diacretiooary  grants  to  provide  primary 
heelth  and  substance  abuse  services  to 
homeless  individuals.  These  grants  will 
be  awarded  under  Sactifflv  340  of  the 
Public  Health  Service  (PHS)  Act,  42 
U.S.C  256.  This  announcement  is  made 
prior  to  an  appropiiatioD  of  FY  1997 
funds,  to  allow  applicants  sufficient 
time  to  prepare  appUcatiiHis  and  to 
enable  timely  award  of  the  grants  in 
consideiation  of  the  special  needs  of 
homeless  individuals.  Approximately 
$6.3  million  will  be  used  to  fund 
continuation  of  services  where  then  is 
an  expiring  project  pariod. 


.  The  PHS  is  committed  to  achieving 
the  health  promotion  and  rtisansn 
prevention  obiectives  of  Healthy  People 
2000,  a  PHS-led  national  activi^  for 
sotting  health  priorities.  This  giant 
program  is  related  to  the  objectives  dted 
for  special  populations,  particularly 
people  with  low  income,  minotitiea, 
and  the  disabled,  which  constitute  a 
significant  portion  of  the  homeless 
population.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documaats,  Govanimant  Printing 
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OOca.  WnfaiDgUio,  D.C  20402-«325 
Ittbifbaot  202-783-323a). 

The  PHS  itnmgly  aBcoungn  all  grant 
radpianU  to  pravide  a  ■moke-bv* 
wooslacs  and  pramote  the  non-usa  of 
all  tobacco  pnxlucK.  In  addlticn.  Public 
Law  103-227,  tba  PioOiildnn  Act  of 
1904,  prahitaita  imaidiig  in  certain 
Eadlitiaa  (or  In  acme  caaaa,  any  partian 
of  a  bdlity)  in  which  ragular  or  routine 
aducatioo,  Ubniy,  day  can,  health  can 
or  aariy  childhood  devaUnment 
nrricea  an  provided  to  childnn. 
out  OATC  Applicatiooa  an  due  120  day* 
prior  to  praject  end  date,  with  the  fint 
due  date  being  August  1, 1990  and  the 
last  data  being  Maich  1. 1997.  However, 
to  allow  potential  applicants  aiifBrient 
tinn  to  pnpan  application  materials  far 
thoae  araaa  in  wUicb  pants  an  expiring 
on  October  31, 1998,  appUcatiOM  far 
grants  beginning  November  1, 1990  will 
be  due  90  days  prior  to  the  axptntlon 
of  the  cumnt  grant  award  or  no  later 
than  August  1. 1990.  Applicatiaas  will 
be  considered  to  have  met  the  rtaailtlnw 
if  diey  are:  (1)  Racaived  on  or  befare  die 
daadline  data;  or  (2)  poatmarined  on  or 

hitrwm  till.  iMt»KH«lMA  ^mmAHiim  Amtm  mrf 

noaivad  in  Ume  for  orderly  piooaaaing. 
Applicants  dioold  request  a  legibly 
dated  U.S.  Poalal  Service  poatmailc  or 
obtain  a  legibly  dated  noelpt  bom  a 
commercial  cazriar  or  U.S.  Postal 
Service.  Private  metered  postmadn  an 
not  acosptalds  ss  proof  of  timely 
iiiaiHng  AppUcatiaos  ncsived  after  the 
announosa  doeing  data  will  not  be 
considered  far  finuling. 
«BCMIiM,  AppUcatian  kHs  (Form  PHS 
5101-1)  with  nvisad  face  ahast  DHHS 
Form  424.  ss  approved  by  the  OOca  of 
Manigiiniai'it  and  Btidgat  tmdar  control 
nundiar  0037-0109  may  be  obtainad 
train,  and  mmplated  appUcaticns 
Aould  be  mailed  to  Bn  appropriate 
PHS  Rarianal  Gianta  Managiwwnt 
OtBcar  BtGMO)  Caaa  Appaodix  A).  TIm 
RQtfO  can  alao  provide  I 


ATKM  OONrACT:  For 
general  pwyam  ininniiation  and 
technical  assistance,  oootact  Ma.  )aan 
Hocfaron.  Oiief,  Health  Can  far  the 
Homeless  Branch,  Diviaioa  of  Programs 
for  ^padal  Populations,  Bunau  of 
Prinniy  Hsahh  Can  (BPHC),  at  4350 
Bast-Wast  fOghway,  Balhaada,  Maryland 
20014  (telaphepe  301-594-4430). 
BJOaU  MMJCANTK  It  is  the  inlnt  of 
HRSA  to  continue  to  support  health 
•ervioBs  to  the  homeless  populatians 
cnnantly  being  aarved  given  the  needs 
of  this  mediosUy  undenerved 
populatiaa.  Any  nonprolh  private 
oiganizatian  or  public  entifr  may  apply 
to  serve  the  h»jiiielass  popuution 
cunantly  served  by  a  grantee  wfaoee 


proiect  period  is  ai^iring.  For  a  Ust  of 
service  araas  with  eiqiiiing  pio^act 
periods,  see  Fadaral  Begtster  notice 
pohliabed  on  June  17, 1900.  at  01 FS 
30022. 

tummmirmt  wmumKnoit:  it  ia 
antidpatad  thtf  approximately  10 
Haahb  Ctae  far  the  Homeless  and  1 
Health  Can  Servioas  for  Homeless 
Childno  competing  giants  will  be 
awadsd  to  aarve  homalaas  individuals 
in  uihan  and  rural  areas.  Grants  will 
range  from  approximatsly  $80,000  to 
approximataly  91.2  million  for  piimaiy 
health  can  and  substance  abuse 
•ervicea. 

A  proiect  period  is  the  total  amount 
of  time  for  which  a  grant  has  been 
programmatically  q>proved.  For 
purp  ores  of  this  notice,  grant  award* 
will  be  made  far  a  one  year  budget 
period  and  up  to  a  five  year  pr^ct 
period. 

Grants  Awarded  Under  SecUon  340(a) 

Section  340(a)  of  the  PHS  Act 
autfaorixas  the  Secretary  to  award  grants 
to  enable  gtantaes,  directly  or  through 
cootTscis,  to  povide  for  the  delivery  of 
primary  haehh  aarvicea  to  bameleaa 
indiviauala.  Eligible  applicanta  an 
nonprofit  private  organ!  rationi  and 
public  anUtiaa,  including  State  and  local 
govammental  mjiiin  lei  Grantees  and 
oigaoiaatians  vrith  whom  they  may 
contract  for  auvicas  under  this  program 
must  have  an  apeament  with  a  Stats 
under  its  Medicaid  propam,  title  XK  of 
the  Social  Security  Act  (if  they  provide 
aarvioae  that  an  covered  under  the  title 
XDC  plan  lor  the  Sute),  and  be  quaUfled 
to  rscsive  payments  under  the 
sgresment  lU*  raquinraent  msy  be 
waived  if  the  organization  does  not,  in 
providing  health  can  services,  impose  a 
cjiam  or  accept  reimbursement 
available  from  any  third-paity  payor 
including  reimbunsment  under  any 
insunnoe  policy  or  under  sny  Federal 
or  State  health  baoafitapraoam.   - 

For  grantsae  not  pravliiudy  funded 
under  aectiaa  340(a),  the  amount  of 
Federal  grant  funds  avrardad  may  not 
exceed  75  percent  of  the  costs  of 
provide  primary  health  and  substance 
diuae  services  under  the  grant  Sttdi 
newly  fimded  grantees  must  msks 
svailable  non-Federal  conlributians  to 
meet  the  maaindar  of  the  costs.  Existing 
340(a)  grantses,  if  funded,  must  make 
avaiUde  33V«  percent  non-Pcdaral 
ooatributiaos  to  meet  die  remainder  of 
the  costs.  Noa-PUatal  contributions 
may  be  in  caah  or  in-kind,  fairly 
evaltuted,  including  plant  equipment 
or  aarvioae.  Funds  provided  1^  the 
Federal  Cavamment,  or  servtcea 
assisted  or  subsidiasd  to  sny  rignitlrjtrt 
extant  by  the  Federal  Government  may 


not  be  included  in  determining  the 
amount  of  the  non-Federal 
contributians.  Such  determination  may 
not  include  any  caah  or  in-ldnd 
contributiaiu  that,  prior  to  February  26, 
1967,  wen  made  available  by  any 
public  or  private  entity  tor  the  purpoee 
of  asaisting  homalees  individu^ 
(including  atsistance  other  than  the 
provision  of  health  servioee).  The 
Secretary  may  waive  the  mjtftiing 
requirement  If  the  grantee  is  s  nonprofit 
private  entity  and  the  Sectetazy 
determines  that  it  is  not  faasible  for  the 
grantee  to  comply  with  the  requirement 
The  grant  may  oe  used  to  continue  to 
provide  service*  Usted  below  for  up  to 
12  months  to  individuals  who  have 
obtained  permanent  housing  if  services 
wan  provided  to  these  individuals 
wdian  they  wen  homeleea.  For  the 
purpoee  of  this  program,  the  term 
"homeless  individual"  maaiu  an 
individual  who  ladu  housins  (without 
ragud  to  whether  the  indivichial  is  a 
number  of  a  family),  iifhiHing  an 
individual  whoae  primary  residence 
during  the  night  is  a  supervised  imblic 
or  private  hdlity  that  provide* 
temporary  living  accommodationa,  or  an 
individual  who  is  a  resident  in 
transitiooal  housing. 


Pro|ect  ] 

a.  The  bllowirtg  servioee  must  be 
provided,  directly  or  through  contract: 

1.  Primary  health  can  arid  substsnce 
sbuse  services  St  locatioos  •coaasibla  to 
homeless  individuals; 

2.  24-hour  emergency  primary  health 
and  substsnce  abuae  servicea  to 
homeless  individuals; 

3.  Refarral  of  homeless  individuals  ss 
qipropriate  to  medical  *'^Htu«  far 
necessery  hospital  services; 

4.  Refarral  (tf  homelaaa  iridividuals 
«dio  an  mentally  ill  to  entities  thst 
provide  mental  health  aervicee,  unless 
the  applicant  Will  provida  such  service* 


5.  Outreech  ssrvicee  to  inform 
hnneleee  individuala  of  the  availability 
of  primary  health  and  substance  abuse 
services; 

6.  Aid  to  hcmeleae  individuala  in 
eatahllshing  eligibility  for  assistance, 
and  in  obt^niitg  service*,  under 
entitlement  program*. 

7.  Podiatry,  dantal  (including 
dentures),  and  vision  lervica*  an 
supplsmsDtkl  servioee  end  may  be 
provided  when  medically  neceeaary,  to 
the  extent  thet  the  level  of  delivery  of 
the  required  services  is  not  diminished. 

Greats  Awarded  Uwiar  SacUon  340(a) 

Section  340(s)  of  the  PHS  Act 
authorizes  the  Seuetaiy  to  carry  out 
demonstration  progrsms  to  ensble 
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SDtities.  eidisr  directly  or  through 
Ttf^*.  to  provide  far  the  delivery  of 
comprehensive  primary  health  servioss 
to  hmnsless  chiraren  end  to  children  st 
immiiMnt  rlA  of  homelessm**.  KMgiM« 
qiplicants  an  grantees  funded  under 
340(a)  of  the  PHS  Act  other  public  and 
nonprofit  private  entitieB  that  provide 
primary  health  serricas  and  suhstance 
abuae  services  to  a  substantial  number 
of  homeless  individuals,  and  public 
nonprofit  private  dilldron's  hospitals 
that  provide  primary  health  aetvices  to 
a  subMantial  number  of  homeless 
individuala.  Grantee*  and  oiganimtinn* 
with  vriiich  they  may  contract  for 
service*  under  thi*  program  mu*t  have 
an  agreement  wi&  a  State  uiuler  its 
Medicaid  program,  Utla  XDC  of  the 
Social  Saoirity  Act  (if  diey  provide 
aervices  that  an  covered  under  the  title 
XDC  plan  for  the  State),  and  be  qualified 
to  receive  payments  under  the 
agreement  lUs  itsquirement  may  be 
waived  if  the  oigai^zation  does  not  in 
providing  hsslth  can  service*,  impoae  a 
charga  or  accept  reimbur*ament 
avaiuble  bom  any  third-party  payor. 
Including  reimbursement  unda  any 
insurance  policy  or  under  any  Federal 
or  State  health  benefits  program. 

For  grantee*  under  this  program 
which  are  children's  hospitals,  the 
amount  of  Federal  grant  fund*  awarded 
may  not  exceed  50  pertxnt  of  the  costs 
of  providing  primary  health  and 
substsnce  abuse  services  under  the 
grant.  Grantees  which  are  children'* 
hospital*  must  mske  svailable  non- 
Feifaral  contributions  to  meet  the 
remainder  of  the  costs.  Non-Federal 
contribution*  may  be  in  cosh  or  in-kind, 
fairly  evaluated,  including  plant, 
equipment  or  service*.  Funds  provided 
by  the  Federal  Government  or  services 
assisted  or  subsidized  to  any  significant 
extent  by  the  Federal  Cknremizwnt  may 
not  be  included  in  determining  the 
amount  of  the  non-Federal 
contributions. 

Project  Requirements 

a.  The  following  services  must  be 
provided  directly  or  through  contract: 

1.  Compnhaosive  primary  health 
services,  inchirting  such  service* 
provided  throu^  mobile  medical  unit*; 

2.  Relenals  for  provision  of  haaldi 
sisrvices,  social  sinvice*.  and  education 
■ervice*.  including  refiBrTal  to  hospitals, 
community  and  ndgrant  health  centers, 
Heed  Start  and  other  education 
programs,  snd  programs  for  pnvantion 
and  treatment  of  c£ild  abuse;  and 

3.  Outreach  services  to  idmtify 
childnn  who  sn  homeless  or  at 
inuninent  risk  of  hcmelessness  and  to 
inform  paients/guardians  of  the 
availabUity  of  services  directly  from  the 


grantees  and  duough  the  lebiral 
mechanism. 


XDC  plan  for  the  Stata).  and  qualify  to 
receive  payments  under  the  agreement 

Other  Grant  Raquliemeuta  AppUcabIa      Orilaria  for  Evaloating  AppUcatiaaa  far 
to  Both  Sect>ena»4a(a)  and  340(s)  SadiaB  340(a)  and  S40(s) 

Competing  Applioatiom  340(a) 

Thaae  competitive  qiplicatiaos  for 
giant  support  will  be  raviawad  based 
upon  the  following  evaluatian  criteria: 

a.  Compliance  with  the  lequiraments 
of  section  340(s)  of  the  PHS  Act  end 
other  progtammstic  requirements; 

b.  Experience  in  providing  primary 
health  or  sufastsrus  sbuse  snvica*  to 
homelen  individual*  or  medically 
undenerved  population*. 

a- Extent  to  which  the  applicant  baa 
identified  the  homeless  population  in 
the  service  area,  including  the  eodal 
and  demographic  characteristics  of  the 
population  and  the  extent  to  which  their 
health  needs  are  not  being  met; 

d.  Adequacy  of  the  ■pplicont's 
outreach  plan  to  serve  the  homeleas 
population; 

e.  fedent  to  whidi  prioiary  health  and 
substance  abuse  services  are  to  be 
provided  to  homeless  individuals  in  s 
manner  that  demonstrates  program 
linkages  and  services  integration:    • 

t.  Adequacy  of  the  applicant's  rafarral 
arrangemaot  to  appropriate  medical 
facilities  for  hospitalization  and,  for 
individuals  who  on  mentally  ill,  to 
entities  that  provide  mental  health 
eervices,  unle**  the  applicant  will 
provide  *ucb  aervioe*  directly: 

g.  Extent  to  which  the  applicant  has 
the  ability  to  involve  apprtipriate 
community  representatives  to  ensura 
that  the  program  ia  culturally 
appropriate  and  acconunodates  the 
needs  of  homeless  individuals  in  the 
service  area; 

h.  Extent  to  which  the  applicant  has 
engaged  or  plans  to  engage  with  other 
entitle*  in  an  integrated  service  system 
in  the  community; 

i.  Qualifications  and  experience  of  the 
propOaed  project  stafi;  Le.,  the  staff  size 
and  skills  necesssty  to  carry  out  an 
eSectiye  program; 

J.  Adequacy  of  the  proposed  budget 
i.e..  detailed  estimates  of  revenue  and 
costs  in  accardance  with  grant 
application  instructioDs: 

k.  Evidence  of  administrative 
procediues  for  fiscal  control  and  fund 
accounting  procedures  which  provide 
for  reasonable  GnaiKial  administration 
of  Federal  and  ncm-Federal  funds; 

1.  Evidence  of  an  ongoing  program  of 
quality  assurance  with  respect  to  health 
services  provided  under  the  grant; 

m.  Evidence  of  a  reasonable  plan  ibr 
communicating  with  non-English 
speaking  homeleas  individu^  provided 
health  aervices  under  the  grant: 


a.  Reetiictians  on  the  use  of  grant 
furuis  an  as  faUowK 

1.  Cam  funds  may  imt  be  used  to  pay 
for  inpatirat  servioee,  except  for 
tssidaitial  treatment  for  substance 
abuse  provided  in  aettings  other  than 
hosiutals. 

2.  Grant  fimils  may  not  be  used  to 
make  caah  payments  to  intended 
recipients  of  primary  health  and 
substance  abuse  services  or  mental 
health  services. 

3.  CStants  funds  may  not  be  used  to 
purchase  or  improve  real  property 
(other  than  minor  remodeling  of  existing 
improvements  to  reel  property)  or  to 
purchase  major  medial  equipment 
including  mobile  medical  units. 
However,  upon  request  by  an  applicant 
demonstrating  that  the  purposes  of  the 
project  csrmot  otherwise  be  carried  out 
the  Secretary  may  waive  this  restriction. 

b.  The  grantee  must,  directly  or 
through  contract,  provide  services 
without  regard  to  ability  to  pay  for  the 
services.  If  a  charge  is  imposed  for  the 
delivery  of  services,  sudi  charge  (1)  will 
be  made  according  to  a  achedule  of 
charge*  thst  is  made  available  to  the 
public;  (2)  will  not  be  imposed  on  any 
homeless  individual  with  an  income 
less  than  the  official  poverty  level  (the 
nonfarm  income  official  poverty  line 
defined  by  the  Office  of  Management 
and  Budget);  (3)  will  be  adjusted  to 
reflect  the  income  and  resource*  of  the 
homeless  individual  involved. 

Additional  Grant  Xeqnireaneart*  for 
SactlaB34a(a)Only 

a.  The  grantee  may  not  expend  more 
than  10  percent  of  grant  funds  for  the 
purpoee  of  admirriMering  the  grant 

b.  The  grantee  may,  with  ro^Mct  to 
title  I  of  £e  Protection  and  Advocacy 
for  Mentally  111  Individual*  Act  of  1900, 
expend  amounts  reoeived  for  the 
purpoee  of  rebrring  homeless 
individuals  who  sn  chronically 
mentally  ill,  and  who  are  eligible  under 
the  Act  to  systems  that  provide 
advocacy  aervices  under  the  Act. 

c.  The  grantee  may  provide  services 
through  contracts  with  nonprofit 
aelfiielp  organizations  that  are 
established  arul  managed  by  currant  and 
former  recipients  of  mental  health  or 
substance  abuse  services,  who  have 
been  homeless  individuals;  and  that 
have  an  agremnant  with  a  State  under  its 
Medicaid  program,  title  XDC  of  the 
Social  Security  Act  (if  they  provide 
services  that  an  covered  under  the  title 
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n.  Indicatian  of  rtntaglM  br 
coUabontive  lalatiaiuhip*  md  linkagn 
wUch  miximlw  eSsctive  uw  of 
oxiiting  hadth  and  locUl  nrvlce 
raaouices,  especially  those  of  state  and 
local  health  depaitznent,  piimary  care 
providan  to  the  undenervad.  and 
aradamir  initltutiaoa;  and 

o.  A  cuirant  giantae's  progreaa  in 
achieving  sutad  goal*  and  objectivas  for 
the  previous  year's  grant 

Competing  AppUoaU<m$340(M) 

Thaae  oanpatitive  applications  far 
grant  lupport  will  be  leviawed  baaed 
upon  the  following  evaluation  oitaria: 

a.  Compliance  with  the  requiiamenti 
of  section  340<s)  of  the  PHS  Act  and 
odiar  programmatic  requiiements: 

b.  Expaiience  in  providing  primary 
health  or  substance  abuse  services  to 
homeleaa  individuals  or  medically 
undazaerved  populations; 

c  Extent  to  which  the  applicant  has 
idantiflwd  homelesa  chiUben  and 
children  at  imminant  risk  of 
hamelasanasa  within  the  service  area, 
inrindlng  the  sodal  and  demographic 
diaiacterlstics  of  these  children  and  the 
extant  to  which  their  health  needs  are 
not  being  met; 

d.  Proposal  of  an  limovative  approadi 
to  meeting  the  health  care  needs  of 
homeless  children  and  children  at 
imminent  risk  of  homelessuess,  which 
can  be  utHiied  as  a  demonstratlan  site 
far  o«her  programs  iwtiaoally; 

a.  Adequacy  of  the  applicant's 
outreach  plan  to  identify  homeless 
children  and  children  at  inuninent  risk 
of  homelassness  and  inform  their 
parents/guardians  of  the  availability  of 


f.  Extent  to  which  primary  health 
services  are  to  be  provided  to  homeless 
dlldren  in  a  linked  and  int^ratad 


g.  Adequacy  of  the  applicant's  refarral 
arrangements  for  the  provision  of  health 
services,  social  services,  and  education 
services,  including  reiinral  to  hospitals, 
community  and  migrant  health  centers. 
Head  Start  and  other  educational 
programs,  and  programs  for  prevention 
and  treatment  of  child  abuse; 

h.  Extent  to  whidi  the  applicant  has 
the  ability  to  involve  appropriate 
community  representatives  to  ensure 

th^  the  pmgnilll  mrmmmnAMtm^  Htf 

needs  of  homeless  children  and 
children  at  imminent  risk  of 
boaeleasness  in  the  service  area; 

L  Extant  to  which  the  applicant  has 
engaged  or  plans  to  engage  with  other 
entttiea  in  an  integrated  service  system 
in  the  community; 

}.  QoaUficatians  snd  experience  of  the 
proposed  protect  Btaf(  La.,  the  staff  size 


and  skills  neoeeaaty  to  carry  out  an 
efiective  program; 

k.  Adequacy  of  the  proposed  budget; 
i.e.,  detailed  projactians  of  revenue  and 
costs  in  accordance  with  giant 
application  instructions; 

1.  Evidence  of  administratiVB 
procedures  far  fiscal  control  and  fund 
accounting  ptocaduias  which  provide 
for  reasonuue  financial  administntion 
of  Federal  and  non-Federal  funds: 

m.  Evidence  of  an  ongoing  program  of 
quality  assurance  with  respect  to  heshh 
services  provided  tmder  the  grant; 

n.  Evidence  of  a  reasonable  plan  far 
ctsiununicating  with  non-EngUah 
speaking  cfaildien  provided  health 
services  under  the  grant  and  their 
parents/guardians;  and 

0.  Indicatian  <rf  strategies  for 
collaborativa  relationships  and  llnkagwn 
which  maximlTn  eSsctive  uae  of 
existing  health  and  social  service 
rasouroBS.  especially  thoae  of  state  and 
local  health  department,  primary  care 
providera  to  the  undeiserved,  and 
academic  institutions. 

p.  A  cutient  grantee's  piuaieas  in 
achieving  stated  goala  and  ob)ectivea  for 
the  previoiu  year's  grant 

Otfaar  Award  Infacmation 

The  Health  Care  for  the  Homelesa 
program  has  been  detennined  to  be  a 
program  which  is  subject  to  the 
provlsicns  of  Executive  Order  12372 
concaming  inteigovemmenlal  review  of 
Fedoal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  Part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  revievring  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packagee  to  be  made 
available  under  this  notice  %vill  contain 
a  listing  of  States  which  have  chosen  to 
set  up  a  review  system  and  will  provide 
a  State  point  of  contact  (SPOC)  in  the 
State  for  the  iwiew.  Applicants  (other 
than  federally-recognized  Indian  tribal 
governments)  should  conUct  their  SPOC 
as  early  as  possible  to  aleri  them  to  the 
.prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  prapoeed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
afiected  Stale.  The  due  date  for  State 
process  recommendations  is  60  days 
after  the  appropriate  deadline  dates.  The 
BPHC  does  not  guarantee  that  it  will 
accommodate  or  explain  its  responses  to 
State  process  recommendations  received 
after  the  date.  (See  "Inteigovemmental 
Review  of  Federal  Programs",  Executive 
Order  12372,  and  45  CFR  part  100  for 
a  description  of  the  review  process  and 
lequiraments.) 


PnUic  Health  SyitaB  la|po(tia« 
ReqniraBient 

Section  340  general  primary  care 
services  delivery  grants  are  subject  to 
the  Public  Health  System  Reporting 
Requirement,  PHS  92.01.  Reportii^ 
requirements  have  been  approved  by  the 
OMB  under  control  numbns  0937- 
0195.  Under  this  requirement,  the 
community -based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  u  intended  to 
provide  information  to  State  and  local 
tteelth  officials  to  keep  them  appriaed  of 
propoaed  health  servicas  grant 
applications  submitted  by  canununity- 
baaed  nongovernmoital  organliati(ms 
within  thcd^  jurisdictiatu.  Applicants 
may  submit  the  Project  Summary 
section  of  the  application  as  the  PHSIS. 
Community-baaed  nongovernmental 
applicants  are  required  to  submit  a  copy 
of  the  bee  page  of  the  application  (SF 
424)  to  the  head  of  the  appropriate  Slate 
and  local  health  agencies  in  &e  aiBa(s) 
to  be  impacted  no  later  than  the  Federal 
application  receipt  due  date.  In  the 
OMB  Catalog  of  Federal  Domestic 
Assistsnce,  the 'Health  Care  for  the 
Homeless  program  is  listed  as  Number 
93.151. 

Datad:  ^ay  16,  isg*. 
OraV.Suaya. 
AdmiiUttFotar. 
Appandix  A 
Ragion  I 

[CT,  ME,  MA,  NH,  Rl,  VT) 
Grants  Manigsmant  Officer,  PHS  Office  ol 

Grants  Managamaot.  John  F.  Kannsdy 

Fadaral  Bldg.  n«W,  Bostoc.  Massachusatts 

02203,  (S17)  56^1428 

Region  B 

(NJ.  NY,  PR,  VI) 

Grants  Managnnaot  Officer.  PHS  Office  of 
Granti  Management.  26  Federal  Plaza 
#3337.  New  York,  New  York  10278.  (212) 
264-2S4B 

Regional 

(DE,  DC  MD,  PA,  VA,  WV) 

Grants  Management  Officer,  PHS  Office  of 
Grants  Managamaat.  3535  Market  Street 
no-140,  PhiladalpUa,  Penosylvuiia 
19101.  (215)  59»-e«SS 

Region  IV 

(AL,  FL,  GA,  KY,  KB,  Nt  SC;  TN) 
GranU  Management  Officer.  PHS  Office  of 
GranU  Management.  101  Maiietu  Tower, 
Suite  1121,  Atlanta.  Georgia  30323,  (40«) 
331-2597 

Region  V 

(IL,IN,MI,MN,OH.WD 
&anU  MsnigemeiU  Officer,  PHS  Ofllce  of 
Giants  Maaagement,  105  Waet  Adanu, 


Fadenl 
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17th  Fknr.  Oilers.  QUnota  60003.  (312) 
3S»-«7aO 

flsgtenVT 

(AR.LA.KM,OK,TX) 

Grants  Man^smant  OCBoar,  PHS  OiBoa  of 
Grants  Maaagement  1200  Main  Tower 
Bldg.  (laOD,  Dsllas.  Texas  75202,  (214) 
7S7-3SSS 


(IA.KS,MO,NE) 

Grants  Man^smeDt  Officer,  PHS  Office  of 
Grants  Man^^sment  Ml  Bast  12th  Street 
tSOt.  Kansas  City,  MissouM  6410B,  (S16) 
425-5M1 

RegloHVni 

(a),MT.ND.SD,UT,WY) 

Grants  Man^amant  Officer.  PHS  Office  of 

Grants  Managsmeot  1961  Stout  St,  Fed. 

Bldg,  *4S2.  Denver,  Cokndo  50294,  (303) 


Agwauieot  and  Coflf"*  Dactae  entered 
into  by  the  United  Stalaa  of  America 
and  the  State  of  Alaska  en  August  27, 
1991,  and  approved  by  the  Unitad  States 
District  Court  far  the  District  of  Alaska 
in  settlement  of  United  ^otes  of 
America  v.  Stota  ofAhxAa,  Qvil  Action 
No.  A91-081  CV.  The  agei^  vrill 
include  a  review  of  cuirant  reatoratian 
activitias  and  lecnmimmdatinmi  on  ' 
projacta  forthe  fiacal  year  1997 
rertiDratian  work  plan. 
ID, 


flqioaXZ 

(AS.  AZ.  CA,  GU,  HI,  NV.  TT) 

Gnats  llsiiagi I  Officer,  PHS  Office  of 

Grants  Managemant  SO  United  Nations 
Plata  1331,  San  Francisco,  Califcmia 
94102.  (415)  437-n25 

HqtoaX 

(AK.ID,OR.WA) 

GranU  Man^ament  Officer,  PHS  OfBce  of 
Gianb  Management  2201  edi  Avenue, 
t710,  Seettle,  Washington  98121,  (206) 
615-2474 

IFR  Doc  96-18442  Filed  7-19-96;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Ofllco  of  th«  SoerMwy 

Exxon  VaMK  OH  SpW  PiAHc  AdviMiy 
Qroup;  Maobng 

AQBKrr:  Department  of  the  Interior. 

Office  of  the  Secretary. 

ACTION:  Notice  of  meeting. 

aUMMARV:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
aimouncing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Adviaory 
Group. 

DATEtt  August  7-8, 1996,  at  9KI0  a.m. 
AOOMMES:  First  floor  conference  room, 
64s  "G"  Street,  Anchorage.  Alaska, 
rot  FURTMHt  WFOmUTION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Enviroiunental  Policy 
and  CtHnpliance,  1689"C"  Street.  Suite 
119.  Anchorage,  Alaska,  (907)  271- 
5011. 

WPnjMBITART  MPOMMTWN:  The 
Public  Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 


Actiiv  Diractor,  Office  ofEnviromnenlal 

Policy  and  Compliance. 

IFR  Doc  96-18538  Piled  7-19-96: 8:45  am] 


IMIc*  of  Raealpt  ol  AppHc8«ons  for 


AOatCV:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice  of  receipt  of  application 

for  permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  EndangBied  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531  et 
seq.y. 

PRT-816989 

Applicant  Dr.  Michael  S.  Gaines,  Univarsity 
of  Miami.  Coral  Gables,  Florida 

The  applicant  requests  a  permit  to 
take  (capture,  collect  tissue  samples, 
and  release)  Key  Largo  woodrats. 
Neotoma  floridana  smaili,  and  to  take 
(capture  and  release)  Key  Largo  cotton  < 
mice,  Peromyscus  gossypinus 
allapaticola,  on  Key  Largo  State 
Botanical  Site  and  Crocodile  Lakes 
National  Wildlife  Refuge  for  the  purpose 
of  enhancement  of  survival  of  the 
spedes. 

PRT-817011 

Applicant  Doaglas  N.  Shelton,  Bony  A, 
Vittor  8'  Aseodales.  Mobile,  Alabama 

The  applicant  requests  a  permit  to 
take  (capture  and  sacrifice  for  genetic 
analyses)  up  to  three  individuals  of  each 
of  the  following  freshwater  mussel 
species,  fine-lined  pocketbook, 
lampsilis  aiaiis,  orange-nacre  mucket. 
Lampsilis  perovalis,  Alabama 
moccasinshell,  Medionidas  ocutistimus, 
Coosa  moccasinahell,  Medionidus 
parvulus,  and  triangular  kidneysfaell, 
Ptychobranchus  greeni.  throughout  the 
species'  ranges  in  Alabama,  Georgia, 
Florida,  Louisiana,  Mississippi,  and 


Tennwaaea  far  the  purpose  ol 
enhancamsnt  of  snrvivml  of  the  spades. 

PKT-791799 

Applicant  Doaglas  N.  Shelton.  Bany  A 
Vittor  k  Assodatss,  Mobile,  Alabama 

FRT-TViaOl 

AppUeaat:  Bany  A.  Vittoc,  Bany  A.  VMor  A 
Aaaodales,  Mobile.  Abfaana 

The  applicants  request  to  amend  their 
existing  authorizatians  to  take  (capture, 
idmtify,  and  lalasia)  tfaraatanad  and 
andangatad  fradiwatai  musaals  in  order 
to  worii  throughout  the  States  of 
Missouri,  trutiimii,  and  Pemuyhrania, 
and  to  have  authority  to  take 
(translocate)  threatened  and  endangated 
beshwatar  mussels  imdar  the  dirsciian 
of  Fish  snd  WUdUfe  Service  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

PI(T-801592 

Applioint:  iCsvin  Maikham  and  Armstte 

Taylor,  CZR  Incotpoiated.  WUminghn, 

North  Carolina 


The  applicant  aeaks  to  amend  their 
flnnf*ing  authorizatian  in  order  to  take 
(capture,  identify,  and  release)  Tar 
spinymussels,  EUiptio  steinstansana,  in 
addition  to  previously  authorized  take 
of  dwarf  wedge  mussels,  Alasmidoiita 
heterodon,  throughout  the  species' 
range  in  North  Carolina  forthe  puipoae 
of  enhancement  of  survival  of  the 
apacies. 

Written  data  or  comments  on  these 
applications  should  be  submitted  to: 
Regional  Permit  Coordinator,  U.S.  Fish 
and  Wildlife  Service.  1875  Century 
Boulevard,  Suite  200,  Atlanta.  Georgia 
30345.  All  data  and  comments  must  be 
received  within  30  days  of  the  date  of 
this  publication. 

Documents  and  other  information 
submitted  %vith  these  applicatians  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Infonnation  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  C:eotury 
Boulevard.  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  David  Doll,  Permit 
Biologist).  Telephone:  404/679-7313: 
tax:  404/679-7081. 

Deted:  fuly  IS,  1S96. 


RegionaJ  Dinsi:tor 

(FR  Doc  96-18470  Piled  7-19-96»:45aml 
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Of  s  ^hirK  fof  IncMifiM 


:  Fiifa  and  WiJdlUa  Sarvica, 
intarior. 
MnOM:  Notica. 


V:  Od  Navamber  17. 1995,  a 
notica  WM  pubUahsd  in  tha  Fadaal 
lagtalar  (eo  FR  S7722)  thai  an 
0»licaiiaa  had  baan  Blad  with  tiM  U^ 
ndi  and  WUdlitB  Sarvioa  (Saririoa)  by 
Phim  Qaak  Tlmbar  Company,  UP.,  of 
Saaitk.  Waahington,  for  a  paimit  to 
inf.idaiil«lly  t«k»  tha  threatened 
noftham  apottad  owl  [Strix  ocddmtatt 
caimna),  maiblad  munalal 
(BnichyniiBpifciu  oiocDionitiu 
marmorabu),  and  oizziy  baar  lUnus 
arctofV.a.  bonS^).  and  the 
■ndangered  gny  wolf  (Canit  hipia), 
punuant  to  lection  10(aXl)(B)  of  tha 
Endangand  Spadaa  Act  (Act)  of  1973, 
aa  amntdad  (16  U.S.C  1532  at  aeq.). 
Thia  it  in  tha  courae  of  the  otherwiia 
lagal  activitiea  of  ibreat  management 
and  raiatad  incidental  land  use 
activitiaa  in  portiona  of  King  and 
Kittitaa  Counliei,  Waahin^on,  punuant 
to  the  Habitat  Conaerration  Plan,  ita 
bBpiamentation  Afpeament.  and  die 
inridmital  take  peimit. 

Notics  is  beieby  given  that  on  June 
27,1996,  as  authoriiad  by  the  Act,  tha 
Senrice  issued  incidental  take  pennit 
niT-808398  to  Plum  Creek  Timber 
Company,  Li>.,  talHect  to  certain 
conmtjooa  sat  forth  therein.  The  pennit 
was  granted  only  after  it  was 
datennined  that  it  was  applied  for  in 
good  faith,  that  by  granting  the  permit 
it  will  not  lead  to  the  jeopardy  of  the 
tpedet,  and  that  it  trill  be  consistent 
with  the  purpoaas  and  policies  set  forth 
in  the  Act 

FOR  FURTHEH  ■TOmiATION  OONTMT: 
Supenrisor,  VS.  Fish  and  WUdlifo 
Service,  Western  Wadiington  OfBoe, 
3704  CrifBn  Lane  SE,  Suite  102, 
Olympia.  Washington  96501-2192, 
telephone  (360-753-9440). 

DitBd:  July  12.  199S. 
DaaWaaibn. 

Acting  Regional  Dinctor.  Beghn  1.  Prntland, 
Ongon, 
IFR  Doc  9e-lM71  Piled  7-19-06: 8:45  imj 


BuraM  Of  Land  MMagamant 

IPO-«7B-«S-iai(M»| 

Qlinwood  Springs  RMotn* 
KPtan  Ajnandmanl 


»ntliry  Bunau  of  Land  Manngnmant. 
intarior. 


ACTKM:  Notioa  of  Intent  to  amaod  the 
Glenwood  Springs  RaaouToa 
Management  Pisa  aa  it  ralatas  to  travel 
managament  dedaions'far  the  Caatle 
Peak  area,  Bagla  County.  Criorado. 

•mauim  Pumtfnt  to  section  102  of  the 
Nationa]  Baviramnantai  Policy  Act  of 
1969  and  aacUoo  202  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  tha  Biuaau  of  Land  Management, 
Giand  Jonctlan  District,  Glenwood 
Springa  Raaouice  Area,  «rlll  prepare  a 
liaval  Management  Plan  and 
Enviionmantal  Asaaasment  on  the 
prt^Kiead  amendment  to  the  Glenwood 
Springs  Resource  Management  Plan  as  it 
relates  to  the  Castle  Peak  Travel 
Management  Planning  Area.  The 
decislops  to  be  reviewed  and  analysd 
for  plan  «iiMnHTniwn  include 
l^anqxatation  Management,  Recreatian 
Raaource  ManagBment.  and  OB 
Ifigbway  Vehicle  Management.  Ila 
Castle  Peek  Ttavel  Management 
Planniiu  Area  includes  public  lands 
aaat  and  south  of  the  Cokmdo  River, 
west  of  Highway  131,  and  north  of  the 
Eagle  River  in  Eagle  County,  Colorado. 
Tha  Planning  Area  boundary  is  tha  same 
as  Colorado  Divisiao  of  WUdlib's  Game 
Management  Unit  35.  A  Travel 
Management  Plan  and  Environmental 
Assessment  on  the  propped  RMP 
amendment  will  be  prepared  to  analyze 
propoaed  travel  management  actions. 
pooible  ahemativea  and  impacts  for  the 
public  lands  within  the  Castle  Peak 
T^vel  Managranent  Planning  Area. 
DATES:  Interested  persons  may  submit 
comments  on  or  before  August  22, 1996 
legarding  this  proposal  to  amend  certain 
decisions  in  the  Resource  Management 
Plan  as  they  relate  to  travel  management 
hi  the  Castle  Peak  area. 
AOOWSaO:  Michael  S.  Mottice,  Area 
Manager,  Glentvood  Springs  Resource 
Aree,  P.O.  Box  1000, 50629  Highway  6 
ft  24,  Gl^wood  Springs,  Colorado 
81602. 

fO«  RjmWII  MrOMUTKM  CONTACT: 
Additional  infonnation  concerning  this 
proposal  is  available  for  review  at  the 
above  address. 

MWPIBKNTARY  HtFOflMATION:  In 
response  to  increased  recreationa] 
demands  and  problems  related  to  public 
use  and  acoeas  in  the  Castle  Peak  Area, 
a  Plan  Amendment  and  Environmental 
Aaaessment  are  needed  to  implement 
new  decisions  and  meesiues  specifically 
related  to  travel  management.  Since  the 
existing  Off-Highway  Vehicle  (OHV) 
designations  were  put  in  place  in  1984, 
reports  from  the  public  identiMng 
travel  impacts  aiiid  their  related  emcts 
<m  vagetatiOD,  «rildlib  habitat^  himting. 


wUdamaaa  auitability,  aoils,  livestock 
grazing  and  law  enfaroement  have  been 
raceivad.  Three  open  houae  public 
meetings  were  bald  in  mid-AprU,  1996 
in  Gypnun,  Eagle  and  McCoy.  Cohndo 
to  gatnar  public  inptit  raganUng  the 
ianws,  concerns,  uid  need  fore  Tnval 
Management  Plan  in  the  Castle  Peek 
aree.  Comments  received  during  these 
aooping  saations  ravealad  that  chai^aa 
in  the  existing  travel  management 
decisions  are  needed. 

A  resource  area-wide  evaluatioa  of 
existing  OHV  designations  and  travel 
management  use,  completed  by  the  BLM 
in  1994,  identified  resource  damage  and 
uae  coofUcta.  With  fancasts  of  reduced 
budgets,  completing  a  reaoiuce  area- 
wide  RMP  amendmant  for  travel 
management  is  not  hesible. 
Consequently,  travel  management 
problems  will  be  resolved  on  a 
landscape  besis,  focusing  on  well- 
defined  geographic  areas  with  relatively 
high  use,  in  arees  that  provide  a  variety 
of  activities,  and  on  sites  with  identified 
tesource  damage  and  use  conflicts. 
Based  on  this  public  criteria  and  the 
public  comments  received  in  recent 
public  meetings,  the  Castle  Peak 
Planning  Area  is  selected  as  the  initial 
geographic  area  to  resolve  travel 
management  issues.  The  goal  of  the 
Trevsl  Management  Plan  and  RMP 
amendment  is  to  prx>tect  the  land  and 
resource  values  while  continuing  to 
provide  a  variety  of  motorized  and  non- 
motorized  recreetional  opportunities. 

Proposed  changes  to  travel 
management  decisions  in  the  (Castle 
Peak  Planning  Area  involve  (1) 
developing  an^ipdated  transportation 
plan  for  the  area,  which  encompasses 
roads,  motorized  trails,  non-motorlzad 
trails,  maintenance  sciiedules  and 
access  points,  (2)  updating  OHV 
designations,  and  (3)  updating 
recreation  management  objacUvee. 
MarkT.Mane, 
Ditlrict  Manager 
(FR  Doc  96-17179  FUed  7-19-96: 6:45  am) 
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FUinoofPlatofSufwsy 

AQENCV:  Bureau  of  Land  Managemtot, 
Intarior. 

ACTION:  Notica. 
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:  These  plats  of  survey  of  the 
following  described  land  have  been 


filed  in  the  Utah  State  Office,  Sah  Lake 
aty,Utah: 


Graiv 


Type 


0771  _ 

0777  .„ 

0778  _ 
0786-. 
0786  — 
0792  — 
080*. 


C807  -. 
0813- 
0810  .- 
08Z7.- 
0828  .- 


0828  . 


0241-A  . 
241-8  _ 

asi-c  - 

241-0  - 
242-A  „ 
242-B  -. 
242-C  - 

243 

7386  .— » 


7389  . 


01  a 

28  S. 

21  S 

18  S.  — 
18  S.  — 

29  S. 

11  N, 

33  S. — 
43  S.  — 

26  S. 

01  S 

23  8 

23  S.  — 
OSS. 

03  S 

04  S. — 
04S.__. 

06  8. 

06  8. 

DOS. 

42  S.  — 

238. 

29  & 


04  W. 

OSE. 

01  W 

01W.  % 

02  W - 

03  E. 

06  E. 

23  E 

10  W 

01  W 

07  W. 

06  E.  ^A  .. 

00  E. 

03  W. 

03  W 

03  W 

flaw 

03  W 

03  W 

03  W. 

16  W 

00  E. 

14  W. 


U8M 

suyi 

SIM 

SLM 

sum 

SLM 

SIM 

SIM 

SIM  ' 

SIM 

8tM 

SIM 

SIM 

SIM 

SIM 

SIM 

SIM 

SIM 

SUI 

SUI 

StM 

SIM 

SIM 


96AM/18 

ae«4n8 

960502 
96XBZ2 
080602 

980V16 
860602 
960602 

9604/18 


960V16 
960602 
060602 

0801/31 
9601/31 
9601/31 
9601/31 
9601/31 
9601/31 
96W1/31 
960101 
960602 
9603/28 


O^Raaunay. 
D<i>.  Ratuvey. 
Dap.  Ratuney. 
Dajx  rtaauriiay. 
Dap  Raawwsy. 
DapRaauraay. 
DapRaauvay. 
Oipflaawvay. 
DapAaawey. 
Dap  naauniay. 
O^s.  Raauvay. 
Dap  Raauvay. 
Dip,  flaauway. 


Snipleniarilai 
Smilems»4sl 


manara  aunvf . 


Chief.  Branch  ofCadtttlml  Slavey. 

IFK  IXx^  96-1SS2S  Filed  7-19-96;  S:4S  ami 


OparaHon  of  sMvlMst  WHoaiBasch 


:  The  National  Park  Service 
will  shortly  be  seeking  o0en  to  opente 
a  marina  at  Willow  Daeeh  Site  within 
Lake  Mead  National  Raoeatian  Area. 
This  wilt  be  a  125  allp  maiina  with 
modeat  food  and  store  operarioau  along 
with  raiatad  sovices.  There  is  no 
"»<««"fl  operator.  lUs  opportunity  is 
folly  competiUve.  There  is  an  existing 
facility  that  ia  govanunent-owned.  An 
initial  capital  invaatmant  of 
appioxiinataly  $3(X),000  will  be 
required. 

aUPPlEMBfTART  MnHMTiaN:  bteiestad 
paitiea  should  contact  Ms.  Taraaa 
)ackaon.  Office  of  Conceeaion  Program 
Management,  Padflc  Great  Basin 
System  Support  OfBce,  at  (415)  744- 
3961  to  be  placed  on  a  mailing  list  to 
receive  a  latter  announcing  the 
availafaiUty  of  the  Proqiaotua.  At  that 
time,  the  cost  for  eadi  Prospectus  will 
beSSO.OO. 

DMad:  July  12, 1996. 
SlaBlayT.Akriihl. 
Field  Dbector,  Pocipc  Weet  Area. 
(FR  Doc  9iy-iaS46  Filed  7-19-96: 6:45  am] 


ConHMssioft 


:  The  Superintendent  of  Deaali 
National  Park  and  the  Chairperaon  of 
the  Subtistence  Resource  Commission 
for  DenaU  National  Park  announce  a 
foithcomlhg  meeting  of  the  DenaU 
National  Park  Subsistence  Resource 
Commissi  fm 

The  following  agenda  items  will  be 
discussed: 


of  the  Alaaka  Natiagul  Inleraat  Lands 
Conservation  Act.  Pub.  I.  96-487,  and 
operate  in  aocotdanoe  with  die 
provisions  of  the  Federal  Advlaory 
Committees  Act 
■alph  H.  Tiasqr, 
Acting  FleUDbeelet. 
(FR  Doc  96-18547  Filed  7-19-96: 8:48  ami 


(1)  Call  to  ctdar  by  ChiiT 

(2)  Roll  call  SBdcoBfirmstinn  of  q 

(3)  Supsfintandent'i  welcacne  i 

Introdo^ioiis 

(4)  Appmval  of  minuta  of  last  Busting 

(5)  Adottioni  ind  cosnetiaiu  to  sginrii 
(•)  Fsdaial  Subsistanos  Msi 

update: 
a.  Fadosl  Suhststenra  Board  actioas. 

(7)  Old  buiiilHi:  . 

a.  Agmcy  reports 

b.  SubsiMsnca  lasua  hper  lapoct 

(8)  Nsw  businasr 

a.  SRC  C3iairpenaa  Wokahop 

(9)  Public  and  odiar  agncy  ooomaols 

(10)  Sat  time  aad  plan  of  next  masting 
(ll)Ad|aurmiiant 

DATIS:  The  meeting  will  ha  held  Friday, 
August  9, 1996.  The  meeting  will  begin 
at  9  ajn.  and  conduda  around  6  p.m. 
LOCATION:  Tha  meeting  will  he  held  at 
the  Commimity  Canter,  Haaly,  Alaska. 
FOR  RMntni  8V08HMXM  OONT/bCT: 
Steve  Martin,  Supeiinteodant  DenaU 
National  Park  and  Preaerve,  P.O.  Box  9, 
DmaU  Paric  Alaska  99755.  Phone  (907) 
683-2294. 

tuppLamrAitv  mtomhtion:  ihe 
SubaistanCT  Raaource  OwnmisaioiMi  are 
authotiaed  imder  lltla  Vm,  Section  806, 


AawCY;  Bureeu  of  Raclamatian, 

Inteiior. 

ACTION:  Nodoe  of  scoping  meeting  and 

intant  to  prepare  a  draft  environment 

imped  statement 


t:  PuTsusnt  to  the  National 
Enviitmrnantal  Policy  Act  of  1969 
(NEPA),  aa  amended,  the  Bureau  of 
Raclamatian  (Reclamation)  proposes 
through  a  private  consultant  to  prepare 
a  draft  anvinmment  impact  statement 
(DEIS)  in  oon)unctiaa  with  the  Reeowca 
Management  Plan  (RMP)  for  Elephant 
Butte  and  Cdiallo  Raaervoirs.  New 
Mexico.  Reclamation  through  its' 
ixmsultant,  will  conduct  a  scoj^ng 
meetlBg  to  inform  the  pubUc  of 
significant  issues  identified  to  date,  and 
to  identify  additianal  issues  that  should 
be  analyzed  in  the  DOS. 
DATU:  The  meeting  will  be  held  on 
August  28, 1996,  An  "Open  Houae"  vrill 
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be  iMld  from  4K)0  pjn.  to  6.-00  pjD.  with 

■  more  (tmctuTsd  masting  schaduled  to 

begin  immediately  ibUowdng  the  "Open 

Houae". 

AHOMHO:  The  meeting  will  be  held  at 

the  Chric  Center,  WO  West  4th  Stnst, 

thith  or  Conaequaaoaa.  New  Maxioo. 


A710N  OQNTACn  Mr. 
day  McDeimeit,  Raclanutiao  Team 
Leader  {» the  Elephant  Butte  and 
Cafaallo  Raaervoir  RMP,  SOS  Maiquatts 
N.W.,  Suite  1313,  Albuquerque,  New 
Mexico,  87102:  Telephone  (505)  24a- 
5391:  or  Ma.  Roeemoiy  Romero.  Public 
hvolvanent  Specialiat,  Waatam 
h4atwnfc.  811  St  Afidiael'a  Drive.  Suite 
106.  SanU  Fe.  New  Mexico  87505: 
Telephone  l-800-32»-«805. 
8UPWTMWITAI1V  WfOWtHTCTl;  The 
poipoaa  of  the  RMP  is  to  produce  a 
writtan  managament  document, 
coniiitant  with  existing  laws,  treatlaa, 
and  compacta.  that  may  be  uaed  es 
guide  by  Reclamation  and  other 
invrived  agandaa  in  the  allocatlan  of 
leaouroaa  and  appropriate  uaes  of  both 
laoda  and  watns  within  the  reservation 
boundaries. 

The  RMP  will  address:  (1)  Multiple 
usee,  and  (2)  other  agency  man^ement 
functiona  aa  delegataid  through  various 
agiuwiienti  with  Reclamation.  The  DEIS 
will  preaaot  an  analysis  of  the  impacts 
of  ahamative  managament  practices 
asaociatad  with  the  land  and  water 
naource*  at  both  nMervoirs. 

Four  "open  house"  meetings  wara 
pievioualy  held  during  February  1996  in 
El  Paao.  Liu  Grucaa,  Truth  or 
Consequeoces  and  Albuquerque  to 
solicit  input  form  agencies  and  the 
general  public  on  issues  that  should  be 
addiesaed  during  the  development  of 
the  RMP.  As  s  rwult  of  thaae  meetings 
and  further  disaisslons  with  the 
planning  woi^  group  and  the  general 
public,  it  has  been  determined  that  a 
draft  anvironmeotal  impact  statement 
will  be  prepared  in  conjunctian  with  the 
RMP. 

Reclamation  has  previously  prepared 
tour  NEPA  documents  that  address 
operation  and  maintenance  activities  on 
the  Rio  Grande  in  the  vicinity  of  both 
reservoirs.  The  documents  are: 

*  ITnal  Environmental  bnpact 
Statement,  Operation  and  Maintenance 
Pruyaui  for  the  Rio  Grande-Velarde  to 
Caballo  Dam-Rio  Cnmde  and  Middle 
Rio  Oande  Pro|ects  (1977): 

*  Final  Environmental  Assessment 
and  Finding  of  No  Significant  Impact, 
Rio  Grande  Conveyance  rehabilitation, 
Oper^on  and  Maintenance  Program, 
Elephant  Butte  Reservoir,  New  Mexico 
(1982); 

■  Pinal  Environmental  Asaessment 
and  Finding  of  No  Significant  Impact, 


Rio  &ande  Channel  Restoration, 
Operation  and  Maintenance  Program, 
Elephant  Butte  Dam  to  C:abkllo 
Raaervoir.  Siena  County,  New  Mexico, 
(1985):  and 

*  Final  Supplement  to  the  Final 
Environmantal  Impact  Statement-River 
Maintenance  Prtigram  for  the  Rio 
Grande- Velarde  to  Caballo  Dam,  Rio 
Grande  and  Middle  Rio  Grande  Protects, 
New  Mexico. 

During  the  "Open  House"  and  the 
more  structured  part  of  the  Scoping 
Meeting,  agendas  and  the  general 
public  are  encouraged  to  sidjmit  written 
comments  and  may  raqueat  additional 
clarification  of  the  RMP  and  EIS 
proceaa.  Anyone  interested  in  mora 
infannatiaa  conoaming  the  study 
should  contact  Mr.  Clay  McDermeit  or 
Ms.  Romero. 

The  Truth  or  Consequences  Qvic 
Center  is  acceasible  to  the  disabled. 
However,  any  individuals  raquiring 
qMcial  aaslttance  at  the  meeting  should 
make  their  needs  known  in  advance  to 
Ms.  Romero. 

Dusd:  July  16,  teas. 
GuiyMr.  Bawe, 
Ana  Manager. 
(FR  Doc  «»-lS4W  Filed  7-19-96:  S:4S  • 


Conmrtttam  Mutton  Onu^  YidftM 
"W<rBBMB  WMMf  EnlMnoMMfit 
ProiMi,  YaUiiM,  WtMMnglon 

AOENCV:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  meeting 


Title  Xn  of  Public  Law  103- 
434  diracta  the  Secretary  of  the  Interior, 
in  consultation  with  the  State  of 
Washington,  the  Yakoma  Indian  Nation, 
Yakima  River  Basin  irrigators  and  other 
intsreated  partiea,  to  establish  the 
Yakima  River  Beain  Water  Consarvation 
Advisory  Group  within  12  mcnths  of 
enactment  The  purpoae  of  the 
Conservation  Advisory  Group  is  to 
provide  technical  advice  and  coimsel  to 
the  Secretary  and  the  State  on  the 
structure,  implementation,  and 
oversight  of  the  Yakima  River  Basin 
Water  Conservation  Program. 
0ATE8:  Meetings  will  be  held: 

•  July  30  and  31, 1996  at  the 
Aiboretum,  1401  Arboretum  Drive, 
Yakima.  Washington — 9  a.m.  to  4  p.m.. 

•  August  22, 1996,  at  the  Yakama 
Indian  Nation,  401  Ft.  Rd.,Toppenish, 
Washington — 9  a.m.  to  4  p.m.. 

•  September  25  and  26, 1996,  at  the 
Buieeu  of  Reclamation,  1917  Marsh 
Road,  Yakima,  Washington — 9  a.m.  to  4 
pjn. 


FOM  nmntBI  MFOMMTION  OOWnkCT: 
Walt  Fit*.  Progiam  Manager.  Yakima 
River  Water  Enhancement  Project,  P.O. 
Box  1749.  Yakima.  Washington  98907; 
(509)  S75-S848  ext.  267. 
■UPnamTMV  mTOMMTKM:  The  Basin 
Conservation  Program  is  structured  to 
provide  economic  incentives  with 
cooperative  Federal.  Slate,  and  local 
funding  to  stimulate  the  Jdenttficatlon 
and  implementation  of  structural  and 
nonstructural  cost-eSective  water    ' 
conservation  measures  in  the  Yakima 
River  basin.  Improvements  in  the 
efficiency  of  water  delivery  and  use  will 
result  in  improved  streamBows  for  fish 
and  wildlita  and  improve  the  reliability 
of  water  supplies  tat  irrigation. 

Dated:  July  »,  1906. 
laMsV.Csla. 

Uanagar,  Upper  Columbia  Ana  Office. 
(FR  Doc.  86-18480  Rlad  7-19-86;  8:45  am) 


DEPARTMENT  OF  LABOR 


[ApiiMcallon  Na  D-10173,  et  at) 

Prryoayl  FwmpMena;  M— itounf  OW 
Compsnyt  Inc.  Plan  (tttc  Plan) 

AOBlCVi  Pension  and  Weltsre  Benefita 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exempUoos. 

auMMAftV:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Conments  and  Hearing 
Raqnasla 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  intenated 
persons  ore  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fidudaiy 
prohibitions  of  sectira  406(b)  of  the  Act, 
requests  for  heering  within  45  days  bom 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
iqteiest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
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praaantsd  at  the  hearing.  A  raqueat  Car 
a  bfTJng  muat  also  state  the  iasues  to 
be  addressed  and  include  a  ganetal 
dsaciiption  of  the  evidence  to  be 
presaoted  at  the  hesring. 
/MIBWItwr  All  written  comments  and 
lequsat  for  a  heering  (at  least  three 
oopiaa)  should  be  sent  to  the  Paosian 
and  Welbra  Benefita  Administration, 
Office  of  Exemption  DatarminatiaDS, 
Room  N-5649.  U.S.  Dapertment  of 
Labor,  200  Constihjtion  Avenue,  NW., 
Weshington,  DC  20210.  Attention: 
Application  No.  stated  in  eech  Notice  of 
Propoaad  Exemption.  The  applications 
ior  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Depaitmtnt  of 
Labor,  Room  N-5507, 200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

Nothsa  to  Interaated  Peraoos 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
penons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
wi&in  15  days  of  the  date  of  publication 
in  the  Federal  legialar.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Fsural  laglstar  and  shall  inform 
intaiesled  persons  of  their  right  to 
comment  and  to  request  a  heariiog 
(where  appropriate). 
auPMBBUART  MFOMUTWN:  The 
propoaed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
aoconlanoe  with  procedures  set  forth  in 
29  C7R  Pert  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10. 1990). 
BfCsctive  Decemben-  31, 1978,  section 
102  of  Rsoiganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  atdely 
by  tfie  Department 

The  applications  contain 
lepraaentattons  with  regard  to  the 
propoaed  exemptions  which  are 
summorliad  below.  Interested  persons 
are  reCarred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  bets  and 
representations. 

Mewboame  Oil  Campaay,  Inc.,  Plan 
(the  Plan)  Located  in  Tykr,  Taus 

(AppUcatloo  No.  D-101731 
Propotad  Exaaption 

The  Dapattmant  is  considaring 
granting  an  examptioB  imder  the 


authority  of  section  408(a)  of  the  Act 
and  aactioo  4975(cX2)  of  the  Cods  and 
in  accordance  «rith  the  prooeduiea  sat 
forth  in  29  CFR  Part  2S70,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1900).  If 
the  exemption  is  granted,  the 
restrictioos  of  sectionB  406(a),  406(b)(1) 
and  (bX2)  of  the  Act  and  dte  aancUona 
resulting  Eram  the  appUcaUoh  of  aectian 
4975  of  the  Code,  by  leeson  of  sectiai 
4975(cKl)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  past  contributim 
by  Mewbouine  Oil  Company  (the 
Employer)  to  the  Plan  of  a  US  Treasury 
Strip  Bond  (the  Bond)  and  the 
subsequent  exchange  by  the  Employer 
of  the  Bond  ibr  cash  provided  that:  (a) 
the  contribution  was  a  one-time 
tranaacUon;  (b)  the  Bond  was  valued  at 
the  bir  market  value  as  of  the  data  of 
the  contribution:  (c)  no  commissions 
were  paid  in  connection  with  the 
transaction:  (d)  the  Bond  represented 
leas  than  25%  of  the  bir  market  value 
of  the  Plan's  assets  at  the  time  of  the 
contribution;  and  (a)  the  Bond  was 
returned  to  the  Employer  in  exchange 
for  cash  in  the  amount  of  $173,759  plus 
interest 

EFFECTIVE  DATE:  If  tile  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  February  11, 1994. 

Summary  of  Facts  and  Representations 

1 .  The  Plan,  established  and 
maintained  by  Mewlwurne  Oil 
Company,  Inc.,  is  a  defined  benefit  plan 
that  currendy  has  130  plan  participants 
and  plan  aaaets  of  S4.6  million  as  of 
August  25, 1995.  Joseph  F.  Odom,  J.  Roe 
Buddey  and  Curtis  Mewboutne  serve  as 
the  Plan  trustees. 

2.  On  February  11. 1994.  the  Bond 
was  transfarrad  to  the  Plan  bom  a 
nonqualified  corporate  fund  (the 
Transfer)  which  was  established  by  the 
Employer  for  the  purpose  of  holding 
future  contributions  to  the  Plsn  to 
satisfy  the  funding  lequirements  for  the 
year  ending  1994.  The  Bond  was  U.S. 
Treasury  Zen  Strips  maturing  in  August 
15.  2010  at  $525,000.  At  the  time  of  the 
Transfer,  the  Plan  trustees  reouested 
thai  Merrill  Lynch  calculate  the  value  of 
the  Bond.  Merrill  Lynch  represented 
that  it  determined  that  the  Bond  had  a 
value  of  $173,759  on  Felmiary  11. 1994. 
Merrill  Lynch  used  the  February  14, 
1994  editi<m  of  the  Wall  Street  lournal's 
published  value  of  $331.25  per  $1000 
bond  to  calculate  the  Bond's  value  and 
adjusted  this  quote  by  $147  to  reflect  the 
odd  lot  transfer  to  the  Plan  resulting  in 
the  $173,759  value. 

3.  The  applicant  represaDts  that  tba 
contribution  in  kind  of  the  Bond  was 
made  in  error.  Ms.  Mitzi  Peny  of  Wemtz 
&  Associates,  an  actuarial  consultant  ibr 
employee  benefit  plans,  represented  that 


in  late  1093.  Mr.  Cmtia  1 
Praatdant  of  the  Mswbouine  OU 
Company,  Inc.,  cootactsd  Ma.  Psny 
legarding  wbetiiar  1994  caaUibutiaos 
(xiuld  bs  made  bom  the  nfwwpialHlad 
fund.  Ms.  Perry  informed  Mr. 
Mewboume  that  this  could  bs  dooa.  Mr. 
Mewfaoume  aaaumed  bom  his 
conversation  with  Ms.  Pstry  that  ha 
could  transbr  the  Bond  btsn  the 
nonqualified  account  to  the  Plan.  As  a 
result  of  his  misunderstanding,  Mr. 
Mewtwurne  instructed  Merrill  Lyndi  to 
trensfar  the  Bond  to  the  Plan  on 
February  IS,  1994. 

4.  At  the  end  of  the  Plan  year  1904, 
Ms.  Perry  reviewed  the  finsncial 
information  in  preparation  of  ths 
actuarial  valuation  and  discovered  that 
the  contributions  for  the  year  were  made 
partially  in  the  cash  amount  of  $126,000 
and  the  Bond.  Ms.  Perry  reprsaents  that 
she  immediately  informed  Mr. 
Mewfaourne  that  the  contiibaUon  of  the 
Bond  was  a  pndiibited  transaction.  Mr. 
Mewbouine  look  immediate  steps  to 
conrect  the  mistake  under  Ms.  Peny'a 
advlaament  On  January  30, 1995,  a  cash 
contribution  of  $173,759  «ras  made  to 
the  Plan  in  exciiange  for  the  Bond.  An 
additional  $7,853  was  paid  to  the  Plan 
on  January  31, 1995  reflecting  interest 
earned  bued  on  the  average  investment 
arning*  rate  for  the  Plan  during  the 
period  from  FAruary  11, 1994  to 
January  31, 1995  during  wfaidi  the  Plan 
held  the  Bond.  The  applicant  lepreaanta 
that  no  loss  resuhed  to  the  Plan  as  s 
result  of  the  transactions.  In  this  regard, 
the  applicant  repreaents  that  the  Plan 
received  more  than  the  bir  market  value 
of  the  Bond  when  the  Employer 
exchanged  the  Bond  in  the  above 
deacribed  transaction.  According  to  the 
applicant,  Merrill  Lynch's  valuation  of 
the  Bond  as  of  January  31 ,  1995  equaled 
$157,988  reflecting  the  price  that  the 
Plan  would  have  received  had  it  sold 
the  Bond  on  January  31, 1995. 
5.  In  summary,  the  applicant 
represents  that  the  subject  transacUoo 
satisfies  the  critsris  contained  in  section 
408(a)  of  the  Act  because:  (a)  the 
contribution  was  a  one-time  tianaactioa; 
(b)  the  transaction  occurred  ss  a  result 
of  a  misunderstanding  between  the  Plan 
trustees  and  the  pension  consultant:  (c) 
when  the  mistake  was  discovered,  the 
Bond  was  removed  bom  the  Plan  and 
replaced  with  cash  in  the  amount  of  the 
value  of  the  Bond  at  the  time  of  the 
Transfer  plus  interest. 
FOn  FUHTICR  wrOMMTIOM  (X3NTACT: 
Allison  Padams  of  the  Department, 
telephone  (202)  218-0971.  (This  is  not 
a  toU-free  number.) 
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Dilbid'*  MuiB>  ft  Spnti  Colv,  Ik.. 
ProOt  Shaitas  Pla  (Ihi  nn)  Localid 
in  ABiiaiiia,  Swdk  Cualiaa 

lApplkatkm  No.  D-102141 

Propoted  Exemption 

Tba  Daputment  Is  coastdsring 
gnmting  in  axamption  under  tha 
authority  of  nctioD  408(a)  of  tha  Act 
and  sectian  4975(cH2)  c^  the  Code  and 
in  accoidance  with  the  proceduie*  aet 
ibrth  in  29  CFJL  Pan  2570,  Subpart  B 
(55  FR  32836,  32847,  August  10. 1990). 
If  the  examptian  is  gnnted,  the 
raafiictiooa  of  aections  406(a)  and 
40e(b)(l)  and  (bX2)  of  (he  Act  end  the 
tanctioni  resulting  from  the  application 
of  sectian  4975  of  the  Code,  by  reason 
of  sectian  4975(cKl)  (A)  thrinigh  (E)  of 
the  Code  shall  not  apply  to  the  piopoead 
loan  of  $47,962.50  (&e  Loan)  by  the 
Plan  from  the  individual  account  of 
William  M.  Dillard  Jr.,  to  Oillard's 
Marine  ft  Sports  Center.  Inc..  tha 
sponsoring  employer  of  the  Plan  (the 
&nployar)  and  a  party  in  interest  with 
respect  to  the  Plan;  provided  that  (1)  the 
taima  and  oonditiaDS  of  tha  proposed 
Loan  are  no  leas  bvorable  to  the  Plan 
than  those  obtainable  in  an  arm's-length 
tranaactlan  with  an  unrelated  third- 
party  at  the  time  the  proposed  Loan  is 
consummated:  (Z)  the  Loan  will  at  all 
.  times  be  secured  by  collateral  having  a 
value  that  exceeds  150  percent  of  its 
outstanding  principal;  (3)  the  Loan  will 
be  at  all  times  less  than  25  percent  of 
the  balance  in  the  individual  account 
maintained  in  tha  Plan  for  William  M. 
Dtllard.  Jr.;  and  (4)  an  independent 
fiduciary  «dll  approve  and  monitor  the 
tranaactlan  and  take  whatever  actions 
are  neceaaaty  to  prtitect  the  interests  of 
the  Plan. 

Sanaaaiy  of  Fact*  and  Bapre»6ntatiota 

1.  The  Employer,  a  South  Carolina 
oorpotation,  is  a  manubcturer  and 
wholaaaler  of  spatting  goods  in  sevsral 
states  in  tiu  eastern  part  of  the  United 
States  and  also  in  Germany.  There  are 
three  shareholders  who  own  the 
Employer.  William  M.  Dillard.  Jr..  (Mr. 
OiUud)  holds  63.3  percent  of  the  issued 
and  outstanding  shares,  his  son, 
WilUam  N.  Dillaid.  m  holds  3.8  percent, 
and  Patrick  R  Hidcok  holds  32.9 
percent  The  Employer  cumotly 
empl<^  45  individuals. 

2.  Tim  Plan  is  a  defined  contribution 
plan  with  individual  accounts  for  33 
pattidpanU  and  total  assets  of  M50,682, 
as  of  March  31. 1996.  The  applicant 
lepiaseutad  that  the  indivitfaial  account 
in  the  Plan  far  Mr.  Dillard  had  aasats  of 
$297,450,  as  of  March  31. 1996.  Ilie 
Plan  trustee  U  Mr.  Dillard. 


Kidiard  L.  King  (Mr.  King),  a 
principal  of  Southeastern  Ttust 
Company  (Southeastern  Trust),  a 
cdiarted  trust  company  under  the 
benHng  laws  of  South  Carolina,  serves 
as  investment  ■"""a"  ^  ti»  PlAn  and 
for  Mr.  Dillani's  petaooal  assets. 
Southeastern  Trust  abo  serves  the  Plan 
as  custodian  of  its  assets.  The  applicant 
repreeents  that  Mr.  Dillard's  individual 
account  in  the  Plan  and  his  personal 
assets  when  combined  are  less  than  V> 
of  1  peioent  of  the  total  assets 
Soutneastem  Trust  currently 
administers. 

3.  The  applicant  repreeents  that  the 
Loan  will  be  made  only  from  Mr. 
DUlard's  Individual  account  in  the  Plan, 
at  his  sols  direction,  and  represents  that 
the  Loan  will  be  used  by  the  Employer 
to  pay-oS  and  partially  pay-oS  loans 
currently  outstanding  «ritb  commercial 
lenders.  The  Loan  t»ul  be  collaterized 
by  a  first  mnrtgage  executed  by  Mr. 
Dillard  on  reaTproperty  leased  to  and 
used  by  tha  Bmpk^nr,  and  located  at 

1 1 3  Shockley  Fairy  Koad.  Anderson 
County,  South  Carolina. 

The  real  property  pledged  as 
collateral  for  the  Loui  has  been 
appraised,  as  of  January  4, 1996,  by  H. 
Obitcm  Taylor  (Mr.  Taylor),  State 
Cettiflad  General  Real  EsUte  Appraiser. 
South  Carolina,  Certificate  Number  CG 
189,  located  in  Anderson  County.  South 
Carolina.  Mr.  Taylor  determined  that  the 
real  property  had  a  bit  market  value  of 
$180,000  of  which  S94,000  U 
attributable  to  land.  The  applicant 
represents  that  at  all  times  the  collateral 
for  the  Loan  will  exceed  150  percent  of 
its  outstanding  principaL 

4.  The  Loan  provides  for  the  payment 
of  interest  at  9.75  percent  par  aimum 
over  a  period  of  5  yeers  with 
repayments  by  the  Employer  made  in 
quarterly  installments  of  principal  and 
intenst  in  the  amount  of  $3,058.72.  The 
terms  of  the  Loan  also  provide  that  if  the 
quarterly  instaUments  are  15  days  lata 
tne  Employer  will  pay  a  penalty  of  5 
percent  of  the  amount  due  and  owing. 

Also,  tepa]rment  of  the  Loan  may  be 
accelerated  by  the  Employer  without 
incurring  a  penalty. 

Mr.  Robert  L.  Teimyson,  Commercial 
Real  Estate,  of  the  Wachovia  Bank  of 
South  Carolina.  Nj\..  located  in 
Greenville,  South  CaroUna.  in  a  letter  to 
Mr.  King,  dated  December  21. 1995, 
represented  that  the  interest  rate 
Wadiovia  would  charge  on  a  5  year 
period  loen,  to  be  repaid  in  quarterly 
installments,  snd  secured  by  a  first 
priority  mortgage  equal  to 
approjdmately  150  percent  of  the  loan, 
would  be  approximately  7.75  percent 

The  appUcsnt  and  Mr.  King,  as 
independaat  fiduciary,  rapresent  that 


Ota  Loan  is  in  the  interest  of  the  Plan 
because  the  Loan  will  pay  a  higher  rate 
of  interest  than  the  current  rate  of  return 
from  the  other  investments  of  the  Plan. 
Also,  the  applicant  and  Mr.  King 
represent  tnat  the  terms  and  conditions 
of  the  Loan  provide  mote  than  adequate 
protection  for  the  rights  of  the 
participant  and  his  beneficiaries 
because  of  (he  excessive  fair  market 
value  of  the  collateral  for  the  Loan.  Mr. 
King  further  represents  that  as 
independent  fiduciary  he  will  act  in  the 
best  interests  of  (he  Plan  and  will 
protect  the  interests  of  the  Plan  by 
foreclosing,  if  necessary,  under  the 
terms  of  the  note  and  mortgage  executed 
by  Mr.  Dillard. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  provisions  of  section 
408(a)  of  (he  Act  because  (a)  the  Loan 
will  be  adequately  secured  at  all  times; 
(b)  (he  Loan  at  all  times  will  be  less  than 
25  percent  of  the  balance  in  the 
individual  account  maintained  far  Mr. 
Dillard:  (c)  (he  (erms  and  coiulitions  of 
the  Loan  will  be  as  favorable  to  the  Plan 
as  obtainable  bom  an  unrelated  party; 
and  (d)  Mr.  Dillard,  the  only  participant 
in  (he  Plan  whose  accoun(  is  affected  by 
this  proposed  (ransacUon,  has 
determined  (hat  the  proposed 
transaction  would  be  in  the  interest  of 
his  account  in  the  Plan,  and  be  desires 
that  (he  proposed  (ransacdon  be 
undertaken. 

Notice  to  Interested  Persons:  Since 
Mr.  Dillard  is  the  only  person  in  the 
Plan  to  be  affected  by  (he  proposed 
(ransaction,  it  has  been  determined  that 
there  is  no  need  (o  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
public  hearing  are  due  30  days  from  the 
date  of  pubUcatton  of  this  notice  of 
proposed  examptiao  in  the  Federal 


'or  Further  Information  Contact  Mr. 
CE.  Beaver  of  the  department, 
telephone  (202)  219-8881.  (This  is  not 
a  toil-free  number.) 

Nonaika  Indaabiaa,  be,  ProOt  Skating 
Plan  (tha  Plaa),  Locate  la  PlaiaTiUs, 


.  (AppUcsUoo  No.  D-tOZM) 
Propoted  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  sectian  4975(c)(2)  of  (he  Code  and 
in  acconlance  with  the  pncedutes  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a),  406  (bXD  and  (b)(2) 
of  the  Act  and  thaeanctions  resultiig 
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from  the  appUcaiiaa  of  secttan  4975  of 
the  Cods,  by  reason  of  section  497S(c)(l) 
(A)  thiDiuh  (E)  of  the  Code,  shall  not 
apply  to  me  propoeed  sale  by  the  Plan 
m  certain  improved  real  property 
located  in  Plainville,  Connecticut  (the 
Propeity)  to  Norman  and  Diane  StoU, 
paittss  in  interest  with  nqwct  to  the 
Plan;  provided  dial  the  following 
oooditians  are  saUafiad: 

(A)  All  tatms  of  d»  transactiaD  ate  at 
least «  fivonUe  to  the  Plan  as  those 
which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unidatad  patty: 

(B)  The  Plan  incurs  no  costs  or 
expenses  related  to  the  transaction: 

(C)  The  Plan  receives  a  cash  purduse 
price  for  the  Property  in  the  amoimt  of 
no  less  than  the  greater  of  (1)  the 
Property's  foir  nudcet  value  as  of  the 
date  of  the  sale,  or  (2)  $57,500; 

(D)  Before  the  transaction  is 
ccosununaled,  the  Plan  has  received 
rental  payments  of  no  less  thsn  the 
Property's  bir  market  rental  value  far 
each  month  of  the  Plan's  ownership  of 
the  Property  in  which  the  Property  was 
occupied  by  Normike  Industries.  Inc. 
(the  Employer),  (he  sponsor  of  the  Plan; 
and 

(E)  Within  60  days  of  the  publication 
in  the  Federal  RagWar  of  a  notice 
granting  the  exemption  proposed 
ninein,  if  granted,  the  Employer  makes- 
final  payment  to  the  Internal  Revenue 
Servioe  of  any  remaining  unpaid  excise 
taxes  which  an  applicable  under 
section  4g75(a)  of  the  Code  by  reason  of 
the  Employer's  leese  of  the  Property 
from  the  Plan. 

Sonunory  of  Fact*  and  Representatiom 

1.  The  Plan  is  a  defined  contribution 
profit-sharing  plan  with  three 
participants  and  total  asseU  of  $133,603 
as  of  }ime  30. 1995.  The  Plan  is 
sponsored  by  the  Employer,  Notmike 
Industries,  Inc..  a  cloeely-held 
ConnecUcut  corporation  engaged  in  the 
precision  (ig  grinding  of  parts  for  tool 
and  die  manufocturing.  The  trustees  of 
the  Plan  an  Norman  StoU  and  his 
spouse,  Diane  Stoll  ((he  Stolls),  each  of 
whom  is  also  a  participant  in  the  Plan. 
Mr.  StoU  is  also  prasii^t  of  the 
Employer. 

2.  Among  the  assets  in  the  Plsn  is  the 
Property,  an  industrial  condominium 
imit  located  a(  1  Tovni  Line  Road.  Town 
Line  Ttadesman  Cenier  in  Plainville. 
Connecticut.  The  Plan  purchased  the 
Propeity  from  an  unrelated  party  on 
December  11, 1993  for  a  purchase  price 
of  $57,500.'  The  StoUs  represent  that 


they  caused  the  Plan  to  purdiaae  the 
Property  with  tha  intantlon  of  leasing  it 
to  the  &nployer,  and  they  lUMueeut  Oat 
they  woe  not  awm  that  swat  an 
airangtment  might  be  tn  violation  of  the 
pn^wited  ttansactioos  pnivlalans  of  the 
Act.  In  Januaiy  and  Februaiy  of  1994  the 
Employir  unositoak  to  improve  and 
refurbish  the  Property  to  enable  the 
Employer  to  move  its  opentiona  into 
the  Property.  A  lease  eSscUve  Mardi  1, 
1994  (the  Lease)  was  executed  between 
the  Plan  and  the  Employer  under  vrhich 
the  Employer  agreed  to  lease  the 
Propeity  from  £e  Plan  far  an  initial 
torn  conmianciiig  March  1, 1994  and 
ending  April  30, 1997,  with  an  option 
to  renew  for  an  additioaal  five  yeer*. 
The  Leese  provides  for  fixed  rent  of 
$9,000  per  annum,  payable  monthly,  far 
the  first  two  years  and  $12,000  per 
annum,  payable  monthly,'  for  the 
remainder  of  the  Lease's  initial  term. 
During  any  renewal  term,  (he  ren( 
would  increase  pursuant  (o  a  "cost  of 
Uving"  foctor  utilizing  the  consumer 
price  index  The  S(olls  iepresen(  that 
they  determined  (he  rental  amoun(s  on 
(he  basis  of  a  survey  of  the  rental  market 
at  the  time  of  the  Lease  execution.  The 
Lease  also  required  the  Employer  to  pay 
aU  real  estate  taxes  and  uttUty  charges. 
The  Stolls  represent  (hat  other  Lease 
terms  are  standard  ptoviaions  in 
commercial  real  property  leases.  The 
Stolls  rapresent  that  the  total  rental 
payments  received  by  (he  Plan  pursuan( 
(o  (he  Lease  have  resulted  in  an  annual 
rate  of  return  of  seventeen  percent  on 
(he  Plan's  investment  In  the  Propet^. 

3.  'The  Stolls  represent  that  alter  they 
were  advised  by  (he  Employer's 
accoimtant  thai  (he  Lease  may 
constitute  a  prohibited  transaction 
under  the  Act.  they  met  with  legs! 
counsel  in  December  1995  to  discuss  the 
alternatives  available  (o  address  the 
issue.  The  Stolls  determined  that  the 
Lease  should  be  terminated  and  that  the 
Plan  should  Uquidate  the  Property.  The 
Stolls  are  proposing  to  purchase  the 
Property  from  the  Plan  and  an 
requesting  an  exemption  for  the 
purchase  transaction  under  the  terms 
and  conditions  described  hareitL 

4.  The  Stolls  propose  to  putchase  the 
Property  from  the  Plan  for  (he  gree(er  of 
(a)  (he  Property's  fair  market  value  as  of 
the  sale  date,  or  (b)  the  purchase  price 
originaUy  paid  by  the  Plan.  The 
Property  was  appraised  for  its  fair 
market  value  by  C.  Kevin  Bokoske.  a 
professional  real  estate  appraiser  who 
determined  that  the  Property  had  a  fair 


1  n*  Dspntmant  DotM  tfaat  dia  dacUions  to 
■oqnira  «nd  bold  th*  ftopMty  an  foranwd  by  tlie 
fidndaxT  rMpooaibiliCy  raqiUlHonts  of  Put  4, 


Subdtla  B,  Tula  I  of  Iba  Ad.  In  lbi>  naud.  Uw 
PauaniMnt  brnttn  la  not  faepoatas  iJlaffar  any 
Ti(iad<»u  of  Pan  4  of  tfaa  Ad  wUa  may  ba«a 
ariaan  aa  a  laauH  of  te  aoqaiaiUaa  and  holding  of 
IbaPitifNaty. 


maikat  valns  of  $55,000  as  of  January 
26. 1996.  Aocordiagly.  the  StoUs 
propose  a  nnciiaaa  piioa  of  S57  JSOO, 
wfakih  is  the  amount  the  Plan  paid  far 
the  Prapaity  In  1993.  The  Employar  will 
pay  aU  socpenaes  ralatad  to  tha 
ttanaacUcD  and  tha  puicfaalk  piles  will 
be  paid  In  cash.  Tha  StoUs  repTsamt 
that  the  sale  transaction  «riU  be 
(xmsimunated  as  soon  aa  poaaiUe  aftar 
the  publication  in  the  Feaatal  lagislar 
of  a  notice  granting  the  CKBmptiaa 
pioposed  herein,  if  granted.  Tbe  SloUs 
le^aesent  that  the  oomniefcial  and 
Industiial  real  estate  market  in  which 
the  Property  is  situated  is  very  inactive 
and  is  described  as  a  "buyer's  market" 
in  whidi  puTchasen  are  able  to 
aggiessively  negotiate  the  price  of  the 
property.  In  (he  context  of  the  depressed 
manet,  (he  Stolls  represent  thst  tneir 
wiUingnsas  to  pay  a  putdiase  price 
equal  to  tha  Plan'a  original  investment 
in  excess  of  the  fair  market  value, 
renden  the  proposed  transaction  more 
favoiable  (o  (he  Plan  than  the  terms 
which  the  Plan  could  obtain  from 
unrelated  buyers. 

5.  The  Stolls  have  agreed  that  if  it  is 
detennined  (hat  (he  to(al  of  rental 
paymen(8  paid  (o  (he  Plan  imder  (he 
Lease  are  less  than  the  lair  market  rental 
value  of  (he  Property  for  (he  period  of 
the  Employer's  occupancy, 
commensureta  with  (he  sale  (ransaction 
the  Stolls  will  remit  (o  (he  Plan  (he 
difference  between  the  fairmarkei  rent 
and  (he  reo(  actually  paid.  An 
assessment  of  the  Property's  foir  lental 
value  has  been  conducted  by  the  real 
estate  appraisal-finn  of  Aldieri 
Aasodates,  Inc.  (AAI),  of  Bristol, 
Connecticut  In  a  report  dated  June  25. 
1996,  AAI  siales  that  the  Property  had 

a  bir  market  rental  value  of  JIO.OOO  per 
annum  for  1994,  199S  and  1996.  As  a 
condition  of  the  exemption  proposed 
herein,  the  StoUs  are  required  to  pay  the 
Plan  the  di^rence  between  the  total 
rent  actuaUy  paid  through  the  sale  date 
and  (he  total  rents  due  at  the  rate  of 
S10,000  per  annum. 

6.  'Hie  Department  is  not  proposing 
exemptive  relief  for  the  Employer's 
lease  of  (he  Property  from  the  Plan 
pursuant  (o  the  Lease.  The  Employer 
recognizes  (hat  the  Employer's  lease  of 
the  Property  efiective  March  1, 1994 
through  the  sale  date  constitutes  a 
prohibited  transaction  under  the  AjA 
and  Code  for  which  no  exemptive  relief 
is  proposed  herein.  The  Stolls  represent 
that  in  January  1996  the  Employer  paid 
to  the  Internal  Revenue  Service  (the 
Service)  the  excise  (axes  arising  under 
section  4975(a]  of  the  Code  by  reason  of 
the  Lease  for  the  plan  years  ending  June 
30, 1994  and  )una  30, 1995.  The  Stolls 
have  agreed  (ha(  wi(hin  60  days  of  the 
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pubUcatkm  in  tha  Fariaiml  K((W*r  of  ■ 
notica  grantliig  lb*  oxamptiOD  {mbiio— d 
haain.  the  Bmplojnr  wui  inaka  Bnal 


paynwnt  to  the  Serrica  of  any  R 
miiMid  exdae  taxes  applicable  undar 


aactku  4g7S(a)  of  the  Coda  by  raaaon  of 
Laaaa  iiiB  tbniugh  the  date  of  the  aala. 

7.  la  aamoaiy,  the  applioBtfa 
rapraaant  that  the  pnmoaed  tnnaactloo 
aaUaflMlha  crilaiia  of  aectkm  40e(a)  of 
the  Act  far  the  foUowiiM  naaaoK  (a) 
The  tranaactiaa  will  aoiMa  the 

>Mgtnjf%«rinfi  of  an  nnaning  prohifaltBd 

tianavztian.  the  Leaae:  (b)  the  Plan  will 
receive  caah  far  the  Pn^ieitjf  In  the 
amount  of  no  lea*  than  its  otigiiial 
puidtaae  price  and  no  leas  than  its  bir 
market  value  as  of  the  sale  date;  (c)  the 
sale  urill  be  a  one-time  caah  tranaaction 
and  the  Plan  will  incur  no  arnpanaea 
related  to  the  sale:  (d)  aa  pert  of  the 
tianaactian,  the  Plan  will  receive  the 
dilhrnace  between  the  rants  actually 
paid  under  the  Lease  and  the  rents  due 
in  arrorrianrw  ivith  the  AAI  appraiaal: 
and  (e)  the  Employer  will  be  required  to 
pay  all  excise  taxes  applicable  under 
aaction  497S(a)  of  the  Code  with  reaped 
to  the  Leeae  which  ramain  impeid  at  the 
time  of  the  sale  tranaartion 

For  Fuither  Infbnnation  Contact: 
Ranald  WUlett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  numb^>) 

Padflc  Motnal  Ufa  laanraBee  CaBpany 
(PM).  Located  ia  Newport  Beach. 
Califbraia 

lAppUcadon  No.  D-102SSI 

Propated  Examption 

The  Dapaitmoit  is  coaddaring 
granting  an  exemption  under  the 
autfaotity  of  sectiao  408(a)  of  the  Act 
and  section  4975(cX2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
PR  32836.  32847.  August  10. 1990).  If 
the  sxamption  is  granted,  the 
reatrictions  of  aection  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 
1^  reason  of  nction  4g7S(cKl)  (A) 
through  p)  of  the  Code,  shall  not  apply 
to  the  aals  to  employee  benaSt  plans 
(the  Plans)  of  a  synthetic  guaranteed 
investment  contract  (the  Buy/Hold 
Synthetic  GIC)  offered  by  PM.  which  U 
a  party  in  tnterast  with  respect  to  the 
Plana,  provided  the  following 
condltioos  an  aatisfied:  (a)  Prior  to  the 
axBcutioa  of  such  Buy/Hold  Synthetic 
dC.  an  independent  fiduciary  of  such 
Plan  receives  a  full  and  detailed  written 
disclosure  of  all  material  features  of  the 
Buy/Hold  Sjmthfltlc  GiC  including  all 
applicable  ieea  and  chargaa;  (b) 
following  racaipt  of  such  diaclosura,  the 
Plan's  independent  fiduciary  approvea 


in  writing  the  axecuticn  of  tfaa  Buy/ 
Hold  SynthaUc  GIC  on  behalf  of  the 
Plan;  (c)  aB  iaas  and  cfaaigH  impoaad 
under  such  Biqr/Hald  Syntbalic  GIC  are 
laaaiwihla;  (d)  aeeh  Buy/Hold  Synthetic 
GIC  Witt  qieciiBcaUy  provide  for  an 
obiecUva  means  far  detannining  the  fair 
maricat  value  af  the  secuiitiaB  owned  I7 
the  Plan  punuaat  to  the  Buy/Hold 
Synthetic  GIC:  (a)  eedi  Buy/Hold 
Synthetic  GK  will  specifically  provide 
for  an  obtactive  means  for  determining 
the  intareat  rates  to  be  credited 
periodically  under  the  contract;  (0  FM 
will  maintain  book*  and  records  (rf  all 
transactiaas  whidi  will  be  subject  to 
annual  audit  by  independent  certified 
public  aocounlanis  selected  by  and 
rasponaible  solely  to  the  Plan;  and  (g) 
the  Buy/Hold  Synthetic  GICk  will  only 
be  madcslad  to  Plans  or  collective 
investment  huids  which  have  at  leeat 
SSOmimoninMaels. 

Eflsctive  Data:  If  the  prapoeed 
exemption  is  granted,  the  exemption 
will  be  eOactive  September  2, 1993. 

Smmncay  of  Facts  and  Repr»*entation$ 

1.  PM  is  a  mutual  Ufa  insurance 
company  incorporated  under  the  laws  of 
the  Slate  of  California.  PM  is  also  a 
Regiatared  Investment  Adviser  under 
the  Investment  Adviser's  Act  of  1940. 
PM  is  currently  rated  as  foUowa:  AJ^ 
Best— A*:  Standard  k  Poor's— AA-t-; 
Dufi  &  Phelpa— AA-f :  and  Moody's— 
Aa3.  As  of  December  31, 1995,  PM  had 
assets  of  approximately  S18  billion  and 
net  policy  leoerves  of  approximately 
S10.8  billion.  A  significant  portion  of 
PM's  businasa  consists  of  writing 
insurance  and  annuity  contracts, 
guaranteed  investment  contracts,  and 
other  types  of  funding  agreements  for 
numerous  pension  plans  subject  to  the 
Act 

2.  PM  has  requested  the  axamptlon 
proposed  herein  with  respect  to  a  "Buy/ 
Hold"  Synthetic  GIC.  which  is  a 
variation  on  traditional  guaranteed 
investment  contracts  (GICs).  PM's  Buy/ 
Hold  Synthetic  QIC  will  be  marketed  to 
Plans  (including,  without  limitation, 
defined  contributian  plans).  PM  will 
negotiate  the  terms  of  the  Buy/Hold 
Synthetic  QC  with  the  appropriate 
fidudaiy  of  such  a  Plan,  whidi  is 
generally  expected  to  be  the  Plan's 
named  fiduciary  and  not  an 
independent  investment  profosaional.' 


'Tta  Dafotmnu  aaum  iIm  mcUoo  MUMiU  at 
til*  Ad  nqBliM,  moat  oitHc  tiUnp.  Am  • 
fidndtcy  of  •  plu  molt  act  pndMitly.  lolaly  inilw 
InlgjitotlhtpUa'ipMtlclplnDdtMmllclario, 
■ad  far  tha  CBclMiv*  pwpoM  of  pvoviding  banflfllB 
la  panlcipull  awl  bnaHdnlM  wfaan  nakliv 
inrarami  dKWoDt  OB  taibaU  o(  •  |>Un.  Ill* 
Dapwtnanl  iia«M  dut  In  odar  to  act  pnidHilty  fD 
atkiat  Iniaauiiaul  Harlaloin.  plan  Bduciatlaa  nnal 


FM  lepraaaots  that  the  Buy /Hold 
Synthetic  GIC  provides  purdiaaan  with 
the  advaalaaaa  of  a  tiadltiaaal  OC 
while  providing  purchaaeis  widi  greater 
aecuiily  with  lenect  to  thaii  investmmt 
than  a  tndltiaDal  GXl  Under  PM's  Buy/ 
Hold  Synthetic  GKX  each  Plan  rMains 
legal  title  to  all  of  lu  investmants  and 
has  the  beoafit  of  a  contiact  vuliich 
guaranteea  that  all  employee  initiatad 
benefit  payments  and  tranafara  wUl  be 
paid  at  the  Contract  Value  Record  (aee 
rap.  4,  below). 

3.  Like  tnditiooal  GK>.  PM's  duties 
and  obligations  with  respect  to  the  Buy/ 
Hold  Synthetic  GIC  are  governed  by  the 
terms  of  an  insurance  contract  (the 
Contract)  between  the  Plan  and  PM.  The 
Contract  is  issued  pursuant  to 
applicable  state  insuranoa  law  and  is 
subject  to  the  jurisdicticD  of  die 
appropriate  state  Department  of 
Insurance.  While  certain  terms  and 
oonditicns  of  each  Contract  wrill  be 
negotiable  by  the  Plan  atui  PM.  once  the 
Contract  has  been  executed  PM  will 
have  no  discration  over  any  of  the 
terms.  The  Buy/Hold  Synthetic  QIC  is 
issued  by  PM  in  the  ordinary  course  of 
its  business.  PM  represents  that  it  will 
only  market  the  Buy/Hold  Synthetic  GIC 
to  Plans  (or  to  collective  investment 
fonds  established  for  the  investment  of 
assets  of  more  than  one  Plan)  which 
haye  at  least  SSO  million  in  assets.  The 
Buy/Hold  Synthetic  GIC  is  described  in 
greater  detail  below. 

4.  Each  Buy/Hold  Synthetic  GIC  will 
consist  of  two  components.  One 
coiupcnient  is  the  underlying  security  or 
portfolio  of  investment  assets  (the 
Investment  Assets),  title  to  which  will 
remain  with  the  Plan.  The  underlying 
Investment  Assets  will  primarily  be 
high  grade,  fixed  income  securities, 
which  will  be  selected  and  managed  by 
a  Plan  fiduciary  independent  of  PM. 
The  value  of  the  investmoit  assets  will 
be  determined  by  objective  standards. 
While  the  Investment  Assets  do  not 
come  under  PM's  administratiao  or 
control,  they  aSect  the  second 
component  of  each  Contract,  as  will  be 
diacuaaad  more  fully  below.  The  second 
component  under  each  Buy/Hold 
Syntnetlc  GIC  will  be  an  accounting 
record  (the  Contract  Value  Record  or 
Bocdc  Value  Record)  established  by  PM 
to  racord  the  Plan's  Interest  under  the 
Synthetic  QC  This  is  the  amount 
available  to  Plan  participants  in  the 
event  they  elect  to  withdraw  funds 
pursuant  to  provisions  of  the  Plan.  The 
Contract  Value  Record  will  initially  be 
equal  to  the  value  of  the  Investment 


J  Mhar  iMDn.  Iha  anUafaUUy,  riaka 
aad  potaetial  raliini  of  altafaatf  va  invaatmants  far 
iteplaa. 
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Assets  St  the  inceptioo  of  the  ContracL 
Thaieafter.  the  Contract  Value  Racord 
will  be  cieditad  with  a  rate  of  intarast 
(the  Credited  Rata)  that  wiU  be  reeet 
periodioally  (moothly,  qtmtetly.  semi- 
annually  or  annually)  in  acooidanra 
with  an  obiactlve  famula  established 
under  the  Contiact  (aee  rep.  7,  below). 
No  duDsnt  of  the  Oaditad  Rata  formula 
is  within  PM's  disaaUoo. 

In  addition,  solely  with  taapect  to 
certain  Contracts  iasasd'before  August 
11, 1995.  PM  has  established  a  deposit 
account  (the  Depodt  Account), 
coniisting  of  certain  caah  oontiibutians 
mads  to  n«I  I9  the  Plan  imdar  the  tarns 
of  die  CootncL  Tha  applicant 
repiaaants  that  under  CalUomla  law  as 
in  etbct  prior  to  August  11, 1995,  a 
Deposit  Account  may  have  been 
reipiired  to  have  the  Contract  qualify  as 
an  inauianoe  oontiact  under  the  law  of 
that  State.  The  applicant  further 
rapreaents  that  aitat  such  dste,  a  Deposit 
Acoiront  ia  no  longer  required  under 
California  law. 

5.  Under  the  Buy/Hold  Synthetic  GIC 
the  Investment  Assets  will  be  a  single 
security  or  a  fixad  portfolio  ofaacmitias 
which  wiU  be  eatafaHahad  at  the 
inoeptlao  of  the  Ccntnot  and  bald  until 
maturity. 

6.  The  Buy/Hold  Synthetic  OC  will 
be  supported  by  one  ormore  spedflc 
fixed  Inccme  aacuiitlea.  that  are  bou^ 
in  the  primary  or  secondary  market  and 
held  until  the  Contract  matures.  High 
quaBtyjsortgsga-badsd  securities  will 
be  the  primary  security  utiUnd, 
although  other  hi^  quality  securities 
may  be  used  to  sanwrt  a  Buy/Hold 
Synthetic  GIC  RaganUaasof  iriwther  a 
mortgags-badad  or  other  type  of 
secuiiqr  is  utiliaed.  all  fasveatment 
Aaaeta  wdll  have  predictable  yield  and 
cash  flow  charactoristics.  As  principal 
and  interest  payments  are  made  on  the 
Investment  Assets,  sodi  ammmts  will 
be  mads  available  to  tba  Plans  far 
ralnvaatmeDt  ootaide  of  the  Buy/Hold 
Syi^ietic  QC  at  die  diiacUon  of  a 
fidudaiy  independent  of  FM. 
Investment  Asaata  will  be  sold  or 
otherwise  diaUfbuted  to  dw  Plan  only 
upon  tenninatian  of  the  Contract  or. 
undar  dicumitanoBS  set  farth  In  the 
Cootiact  to  provide  amntints  far  benefit 
payments  doe  to  Plan  participants  or  far 
pMtkipant-diiaeled  tiaushis  to  other 
inveetmsBts  under  the  Flan. 

7.  PM  lapreaaots  that  the  attractive 
faeture  of  the  Biiy/ Hohi  Synthetic  QC 
to  a  Plan  is  that  PM  aasumea  oarlain 
obUwtions  with  laepect  to  the 
avaUBfaiUty  of  ftmds  far  benefit 
wltbdnwala  and  tnaaiKS  and  die 
return  lealiaad  (mm  the  bivastm«it 
AaaeU.  Medianlcally.  dda  U 


accomplished  through  the  establishment 
of  a  Contract  Value  Record. 

The  Contract  Value  Record  teSects  a 
guarantee  of  principal  and  the  CMdited 
Rate,  pursuant  to  the  fannuk 
established  in  th?  Contract  The 
Ctedited  Rata  is  equal  to  tba  projected 
internal  rate  of  ratum  '  of  the  ondatlylDg 
Investment  Assets  and  is  goaianteed 
never  to  be  below  0%.  The  Oedlted 
Rate  of  intareat  ia  laaet  periodically,  ao 
that  it  will  at  all  timaa  reflect  the 
protected  rale  of  return  for  the 
Investment  Assets  (determined  without 
regard  to  any  rettirn  from  the 
rainveatment  of  dividends  and  other 
proceeds  on  such  Invastmant  Assets, 
whidi  will  be  so  minvested  outside  the 
Buy/Hold  Synthetic  QC).  Bach 
component  of  diis  foimula  will  be  set 
forth  in  the  Contract  and  be  explained 
to  the  independent  fiduciary  who 
decides  whether  to  purchase  the  Buy/ 
Hold  Synthetic  QC  bn  behalf  of  any 
Plan.  FM  will  have  no  diacretian  in 
setting  this  Credited  Rate. 

All  participant  initiated  benefit 
paymenta  arid  transbrs  an  guaranteed 
to  be  paid  at  the  Contract  Vidua  Record. 
The  Contract  Value  Record  vriU  be 
reduced  each  month  dollar  for  dollar  far 
the  benefit  and  transfer  payments  made 
to  the  Plan  and  for  the  amount  of 
principal  payments  and  coupon  intareat 
received  1^  the  Plan  from  the 
underlying  Investment  Assets.  The 
Contract  matures  when  the  Contract 
Vslue  Record  is  equal  to  5%  of  ita 
ori^nal  balance.  PM  guaranteea  that  the 
Plan  will  receive  the  graater  of  the 
Investment  Assets  or  the  Contract  Value 
Record  on  the  maturity  date  (see  rep.  9, 
below).  Since  the  Contract  Value 
Reootd's  Craditad  Rate  will  be  equal  to 
the  underlytng  Invaslmeiit  Aaaeta' 
projected  intamal  rate  of  latum,  any 
dimrmce  between  the  value  of  the 
Investment  Assets  and  the  Contract 
Vahie  Record  ahould  be  insipiiflnanl  on 
the  maturity  data.  Thus,  any  payment 
PM  will  have  to  make  to  support  the 
Contract  Value  Record  should  be 
negligible. 

8.  A  Plan's  fidudaiy  may  alao  elect  to 
terminate  the  Buy/Hold  S^theUc  QC  at 
any  Ume.  If  the  Plan's  fiduciary 
terminates  die  CcDtnct  the  Plan  will 
have  oomplale  conHol  over  the 
Investment  Aaeeto  (i.e.,  they  may  be 
invested  without  any  contractual 
oonstiaints)  and  PM  will  have  no  fiudisr 
oUigtfiona  widi  raqwct  to  die  CoBitiact 
Vahie  Payment  (aee  np.  10.  below),  to 


'Tba  lam 'iBMnal  lala  al  Man*  ■ 
01  vatnzB  00  tflS  IBiaaaoBaal  Aai 
wttbosl  naaid  to  any  latum  fronlhB  n 
of  dlTidiada  aikl  othK  pnoaadf  as  aKh 
IsTMliBaal  AaMla,  wWch  <alU  ba  ao  HlBaaalad 
oolalda  Itaa  Baj/Hold  Sgnlkalk:  GC 


the  ordinary  oouiae,  if  the  Connect  is 
tsrmiaatad  within  three  yaeia  of  its 
efSsiiive  dale,  an  aaily  tennination 
charge,  intended  to  eneble  PM  to  laooup 
ita  coals  and  determined  under  a  fixed 
obiaoliva  formula  to  be  aat  forth  in  the 
Contnet.  may  apply. 
.  0.  Under  the  Buy/Hold  Synthetic  QC, 
PM  guaranteea  the  availaUUtv  of  bmds 
for  partldpant  Initiated  witbdaarals  up 
to  the  amount  of  the  GDntTBCt  Value 
Record  belance  as  of  any  date.  Neither 
PM,  die  Plan  nor  tba  Plan's  fidudaiiaa 
will  have  any  dlscntian  over  whan  a 
withdiawal  may  he  madf  taaa  dw 
ConlTacl.  The  Connect  will  not  be 
aooeaaed  for  withdiawals  until  other 
spadfled  souross  of  funds  (s.g.. 
oontiibutians  to  the  Plan's  find  income 
fond  under  vdiich  the  Buy/Hold 
Syntbatic  QC  is  held,  cunani 
inveetment  income,  maturing  paoceeds. 
snd  caah  equlvalaiita)  have  been 
depleted.  If  the  Plan  doaa  make 
withdrawals  from  the  Contiact  they 
will  be  made  foam  die  fallowing  sources 
in  tba  order  Hated  until  exhausted: 

(a)  Available  caah  attributdileto  the 
underlying  Investment  Assets  iiyihidlng 
sll  caah  flow  available  bom  the 
Investmant  Aasets;  snd 

(b)  Caab  reeliaed  ban  tba  ssb  of  the 
luvealiiient  Assets.  The  psrcentsgs  of 
die  securities  sold  will  be  equal  to  die 
percentage  the  Cositiact  Value  Raoord  is 
decreaaed  to  leeogniee  die  benefit 
payment  This  means  that  if  10%  of  the 
Contract  Value  Record  is  to  be  eccessed 
to  meet  s  withdrawal,  10%  of  die 
Inveetment  Assets  will  be  sold. 

A  fiduciary  of  die  Plan  independent 
of  PM  will  genetaUy  dalenntae  which  of 
die  bvaelmant  Aaaeta  will  be  aold, 
except  that  FM  may  lequiTe  that  the 
Plan  aell  the  aaaet  in  the  aiae  category 
reipiired  to  efbd  the  withdrawal  that 
haa  the  bi^ieat  redo  of  meikat  value  to 
bode  vahie.  If  any  Invaalmant  Assets 
have  to  be  sold  to  eiisct  any  withdiawal, 
the  Conlxact  mdll  specify  dial  the  vahie 
of  the  tDvastmant  Asaals  will  be 
detemrined  haead  upon  the  highest  of 
three  oompettttve  bids  far  such 
InveatDiant  Asesis  received  from  paitlas 
intfopendsat  of  PM  and  the  Plan.  If  the 

I esili  iinllieil lij  lliii  sain  iif  ttin 

undartying  aecuiities  are  less  than  the 
portian  oftfae  Contied  Value  Record 

nninant  FM  will  mab  up  the 
dtiwenoe.  If  the  praoeada  to  be  leeliaed 
by  das  aala  of  tba  Boda^iiiig  aecuiitiea 
ai«  peelar  than  the  portian  of  the 
Contiact  Vahie  Racord  a)i|iecled  to  be 
daeraeaedtoranngnieatbehaBeat 
paymant.  it  is  mcpectod  that  tbk  Plan's 
Miidaty  would  aaerdsa  its  lij^  to 
tamtnata  dwConliaotandtaka  foil 
control  over  fte  Invastmant  Asa  ita  TUa 
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is  Incnue.  at  the  Buy/Hold  Synthadc 
dC  ia  dsfigned,  the  Tahie  of  Iha 
Cootnct  Value  Jteconl  and  the 
Inveetment  Anetoai*  auppoaed  to  be 
equal  at  maturity.  If  at  any  given  point 
in  time  the  value  of  the  laveatment 
Aisets  excaeda  the  value  of  the  Cootnct 
Value  Record,  it  would  gooarally  reflect 
an  unanticipated  incieaie  in  the  market 
value  of  the  underlying  Inveabnent 
Aaaets,  the  benefit  of  which  could  likely 
be  loet  if  the  Invaatmant  Aaaeta  ware 
held  to  matoiity.  If  the  Bdudaiy  doea 
not  tenninate  the  Cootnct  whan  the 
proceede  realized  by  the  tale  of  the 
underlying  aecuritiea  an  greater  than 
the  poitiaD  of  the  CoBtract  Value  Recoid 
decneaed  to  recagnixa  the  benefit 
payment,  the  Plan  will  have  to  pay  PM 
an  additional  fee  equal  to  nicb 
difigranoe.  Thia  additianal  fee  ia 
intended  to  protect  PM  from  tl» 
additional  tiidca  anodated  with  the  lale 
of  aaaala  with  (uperior  performance, 
while  underperforming  aaaeta  are  left 
■uh^ect  to  PM'a  obligation  to  make  a 
Contncl  Value  Payment  (aee  rap.  10, 
below). 

10.  Upon  maturation  of  the  Contract, 
the  value  of  the  Investment  Aaaets  will 
be  determined  by  taking  the  highest  of 
et  laoat  three  competitive  bids&om 
unrelated  third  perties.  If  the  Contract 
Value  Record  exceeds  the  value  of  the 
Investment  Assets  at  the  time  the 
Contnct  matures,  PM  will  make  a  one- 
time payment  to  the  Plan  equal  to  such 
excess  (the  Contract  Value  Payment). 
Any  Contract  Value  Payment  will  be 
paid  from  PM's  General  Account.  If  the 
value  of  the  Inveetment  Assets  equala  or 
exceeds  the  Ccmtract  Value  Record,  no 
Contract  Vahie  Payment  will  be  made, 
and  audi  axoeea  belongs  excluaively  to 
the  Plan. 

As  and  when  such  Investment  Aaaeta 
matura,  the  Plan's  fiduciaries  will 
leinvest  the  proceeds  of  the  Investment 
Aseels  as  they  see  fit  (outside  the  Buy/ 
Hold  Synthetic  CIC  Contnct). 
Accon&ngly,  the  value  of  the 
Investmmt  Assets  will  decline  over 
time  as  dividends,  interest  and  other 
proceeds  are  peid  out  on  the  Investment 
Aseets.  The  Contract  Value  Record  will 
be  correspondingly  reduced  as  amounts 
are  distributed  from  the  arrangement.  By 
reason  of  these  distributions,  it  is 
expected  that  the  Contract  Value  Record 
will  decrease  significantly  from  its 
initial  value  by  the  time  the  Contract 
matures.  Given  this  reduction  in  the 
Contract  Value  Record  and  the  fact  that 
the  Contract  Value  Record's  Credited 
Rate  is  cafculated  besed  upon  the 
expected  return  of  the  Investment 
Assets,  any  Coiitiact  Value  Payment  at 
maturity  should  be  de  minimis. 


11.  PM  rapreaenu  that  it  believea  that 
the  Synthrabc  GIC  is  superior  to 
tiaditiana]  OCa  ia  that  each  Buy/Hold 
Svndialic  OC  wems  the  dual  functimia 
o£  (a)  affording  a  Plan  substantially 
graotor  protection  against  the  risk  that  it 
will  lose  its  imrealmant:  and  (b) 
pravldingitbe  Plan  with  an  opportunity 
Cor  a  gnaterrate  of  return  than  a 
traditiaoal  GIC  PM  represenU  that  it 
guarantsaa  that  all  participmt  initiated 
baoefit  payments  and  tranafara  will  be 
paid  at  tbe  Cantracl  Valualtacord.  This 
means  that,  dendte  fluctuatioas  hi  the 
market  value  of  the  Invvstment  Assets, 
aadi  parUdnantin  the  Plania  pnitected 
against  any  ioas  of  principal  by  PM's 
contractual  commitmenL 

The  InvMtment  Aaaets  to  be  held 
under  the  Contiact  will  be  detannined 
at  tbe  inception  of  the  Contract.  These 
Investment  Assets  will  be  disposed  of 
only  upon  termination  of  tbe  Contiact  or 
upon  toe  occunenoa  of  certain  events 
snocifiad  in  the  Contract  (see  rep.  9, 
above).  Tha  Plan  holds  legal  title  to  the 
Inveetment  Assets.  Subiect  to  the  Plan's 
obligations  to  pay  PM's  lees,  any 
appradation  in  value  of  the  Investment 
Anats.  aa  well  as  current  interest  and 
piindpal  payments,  belong  to  the  Plan. 
Tbe  only  riak  to  the  Investment  Assets 
posed  1^  the  finandal  condition  of  PM 
relates  to  the  amount  representing  the 
excess,  if  any.  of  the  balance  on  the 
Contract  Value  Record  over  the  actual 
value  of  the  Investment  AsseU.  PM 
represents  that  the  Buy/Hold  Synthetic 
GIC  provides  greater  security  than  a 
traditional  GIC  wherein  a  plan  places  a 
siibatanttal  amount  of  its  assets  at  risk 
baaed  on  the  credit  worthineas  of  the 
issuer  of  the  QC. 

12.  PM  will  maintain  full  and 
complete  records  and  books  reflecting 
the  various  accounts  maintained  in 
accordance  with  the  Buy/Hold 
Synthetic  GICs.  Upon  written  request 
fitim  a  Plan,  PU  will  olao  make  its 
records  pertaining  to  the  Synthetic  CICs 
available  during  normal  business  hours 
for  audit  by  independent  certified 
public  accountants  hired  by  the  Plan's 
fiduciary. 

13.  The  applicant  makes  tbe  following 
representations  with  respect  to  the 
valuation  of  assets  under  the  Synthetic 
GICs.  Under  the  Buy/Hold  Synthetic 
CIC.  the  time  at  which  the  value  of  the 
Inveetment  Assets  is  relevant  to  PM's 
obligations  is  at  the  time  of  any 
withdrawal,  induding  upon  termination 
of  the  entire  arrangement.  At  such  time, 
the  value  of  the  Investment  Asaets  will 
be  determined  based  upon  the  highest  of 
three  competitive  bids  for  such 
Investment  Assets  received  from  an 
independent  potty  (see  rep.  10,  above). 


14.  PM  and  the  Plan'a  fidudaiy  will 
agree  to  an  expanae  charge  (determined 
at  the  inception  of  the  Contnct)  payable 
to  PM  with  respect  to  the  Buy/Hold 
Synthetic  GIC  that  will  be  staled  as  a 
fixed  percentage  of  the  average  value  of 
the  Ontract  Value  Reconl  during  the 
preceding  calendar  quarter.  Thia  charge 
coven  four  elements:  (a)  A  beoafit  risk 
charge,  (b)  a  maturily^tiak  charge,  (c)  an 
expense  charge  and  (d)  a  profit  charge. 
The  benefit  risk  diai^  is  a  be  for 
assiiming  the  risk  of  loss  assodated  with 
benefit  responsive  withdnwals.  It  will 
be  davelopiBd  on  a  Plan  apedfic  baais 
after  a  review  of  the  Plan's  benefit 
payment  caah  Sow  history  and  the 
atructure  of  the  Plan  itself  (i.e..  the 
frequency  at  which  withdrawals  and 
inveetment  tranallBn  are  permitted,  and 
the  structun  of  alternate  investment 
opportunities).  This  charge  may  be 
supplemented  under  certain 
circumstances  if  the  effect  of  certain 
withdnwals  increases  PM's  potential 
exposure  (see  rep.  9.  above).  Tbe 
maturity  riak  charge  trill  be  based  on  a 
review  of  the  volatility  ot  and  the 
guidelines  for  the  investment  of,  the 
Investment  Assets.  The  expense  and 
profit  chaiges  will  be  aaaeaed  baaed  on 
the  expected  expenses  related  tathe 
arrangement  and  the  peymeni  to  PM  of 
a  reasonable  profit.  The  expense  charge 
will  be  besed  on  an  annual  rate  to  be 
determined  by  nsgotiatioos  between  PM 
and  the  Plan's  fiduciary  at  the  inception 
of  the  Contract,  stated  as  a  fixed 
percentage  and  multiplied  by  an  average 
balance  of  the  value  of  the  Investment 
Assets  determined  pursuant  to  a  fixed 
formula  under  the  Contract  Such 
negotiated  charge  wbuld  remain  in 
eCbd  for  the  initial  period  until  the 
maturity  date  agreed  to  by  the  Plan  and 
PM.  subject  to  PM's  right  to  moke 
changes  to  such  charge  upon  30  days' 
advance  notice  if  and  solely  to  the 
extent  that  there  has  been  a  material 
diange  to  the  provisions  or 
administration  of  tbe  Plan  which 
adveraely  aSects  deposits  or 
withdrawals,  or  another  action  by  the 
Plan's  sponsor  which  results  in 
significant  withdrawals  (such  as.  but  not 
limited  to.  plant  dosings,  divestitures,  a 
partial  termination  of  the  Plan,  the 
implementation  of  an  eerly  retirement 
incentive  program  and  the  Plan 
sponsor's  bankruptcy)  bmn  the 
Contract 

Based  on  its  review  of  competitive 
practices,  PM  represents  that  the 
aggregate  charges  with  respect  to  each  of 
the  Synthetic  GICs  are,  and  are  expected 
to  continue  to  be,  comparable  to  the 
charges  made  by  other  Buy/Hold 
Synthetic  QC  providera. 
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15.  PM  represents  that  to  date,  tha 
Buy/Hold  Synthetic  GIC  has  been 
purchased  by  a  number  of  Plans,  with 
the  first  such  purchase  occurring  as  of 
September  2, 1993.  PM  has  accordingly 
requested  that  the  exemption  proposed 
herein  be  made  retroactive  to  that  date. 
PM  represents  that  it  entered  into  the 
Buy/Hold  Synthetic  GICs  with  the  good 
faith  belief  that  the  transactions 
involved  therein  were,  to  the  extent  they 
constituted  prohibited  transactions, 
exempted  by  Prohibited  Transaction 
Exemption  84-24  (PTE  84-24, 49  FR 
13208,  April  3, 1984).4  However, 
because  PM  is  unable  to  condude 
afilrmatively  that  at  all  times  from  and 
after  September  2, 1993,  the  Buy/Hold 
Synthetic  GICs  constituted  insurance 
contracts  within  the  meaning  of  PTE 
84-24,  PM  has  requested  the  exemption 
proposed  herein. 

16.  In  simmiary.  the  applicant 
represents  that  the  subject  transactions 
satisfy  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  The 
decision  to  enter  into  a  Buy /Hold 
Synthetic  GIC  will  be  made  on  behalf  of 
a  Plan  by  a  fidudary  of  the  Plan  who  is 
independent  of  PM.  after  receipt  of  full 
and  detailed  disclosure  of  all  material 
features  of  the  Contract,  including  all 
applicable  fees  and  charges;  (b) 
following  receipt  of  such  disclosure,  tbe 
Plan's  independent  fidudary  approves 
in  writing  the  execution  of  the  Buy/ 
Hold  Synthetic  GIC  on  behalf  of  the 
Plan:  (c)  all  fees  and  charges  under  the 
Buy/Hold  Synthetic  GICs  are 
reeaonable:  (d)  each  Buy /Hold  Synthetic 
GIC  will  specifically  provide  for  an 
objective  means  for  determining  the  ftdr 
market  value  of  the  securities  ovmed  by 
the  Plan  punuant  to  the  Buy/Hold 
Synthetic  GIC:  (e)  PM  will  maintain 
books  and  records  of  all  transactions 
which  will  be  subject  to  annual  audit  by 
certified  public  accoimtants  selected  by 
and  responsible  solely  to  the  Plan;  and 
(f)  the  Buy/Hold  Synthetic  GICs  will 
only  be  marketed  to  Plans  or  collective 
investment  funda  which  have  at  least 
$50  million  in  assets. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 
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Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975  (c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10. 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406(b)(l]  and 
(b)(2)  of  the  Act  and  the  sancticos 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reaaon  of  sections 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  propoaed  cash 
sole  (the  Sale)  of  Guaranteed  Annuity 
Contract  No.  GA-7192,  Certificate  Nos. 
0001-0004  (collectively,  the  GAC), 
issued  by  Mutual  Benefit  Life  Insurance 
Company  (Mutual  Benefit)  located  in 
Newark,  New  Jersey,  by  the  Plan  to  Mei 
Technology  Corporation  (the  Employer), 
the  sponsor  of  the  Plan  and  party  in 
interest  with  respect  lo  the  Plan; 
provided  that  (1)  the  Sale  is  a  one-time 
transaction  for  cash;  (2)  the  Plan 
experiences  no  loss  nor  incun  any 
expenses  from  the  Sale;  and  (3)  the  Plan 
receives  as  consideration  from  the  Sale 
an  amount,  as  expressed  below  in 
paragraph  No.  5,  that  is  equal  to  the 
total  amount  expended  by  the  Plan 
when  acquiring  the  GAC.  less 
withdrawals  and/or  proceeds  paid  from 
the  GAC,  plus  interest  as  described  in 
paragraph  5  of  this  Notice  of  Propoaed 
Exemption. 

Sumnuny  of  Facts  and  Representations 

1.  Mei  Technology  Corporation  is  a 
Massachusetts  corporation  haying  its 
prindpal  offices  in  Lexington, 
Massachusetts.  The  Plan  is  a  defined 
contribution  profit  sharing  plan  with 
individual  accounts  for  the  paitidpanta, 
which  is  intended  to  satisfy  the 
qualification  requirements  of  sections 
401(a)  and  401(k)  of  the  Code.  The 
Employer  may  make  discretionary 
matrhing  contributions  and/or  profit 
sharing  contributions  to  the  Plan.  As  of 
March  31, 1996,  the  estimated  number 
of  Plan  partidpants  and  beneficiaries 
was  252.  Forty-five  partidpants  may  be 
eOeded  by  the  requested  exempttoa.  As 
of  January  4, 1996,  total  assets  of  the 
Plan  equaled  $3,751,431.97,  with 
approximately  10%  of  total  Plan  assets 
as  of  that  date  invested  in  the 
Guaranteed  Certificate  Acootmt 
(Guaranteed  Account)  under  the  CAC 
The  remaining  90%  of  Plan  aaaets 
($3,362,314.95)  wen  invested  in 


deoignalBd  mutual  hinds  ofiered  uncbr 
the  Plan  and  in  partidpant  loans. 

The  Trustee  of  the  Plan  for  all  L 
other  than  the  C^C  and  partidpant 
looiu  is  Scudder  Trust  Company  of 
Boston  Massachusetts.  Those  assets  an 
invested  in  mutual  funds  available 
under  tbe  Plan  at  the  partidpant's 
direction.  Elaine  B.  Mei  and  Peng-Siu 
Mei,  Office  Manager  and  President  of 
the  Employer,  are  Trustees  for  the 
Nondedgnated  Investments  Trust, 
which  holds  the  GAC  and  partidpant 
loana. 

2.  The  Nondesignated  Investments 
Trust  holds  the  GAC  which  was  issued 
on  or  about  April  12, 1987.  The  efiecUve 
date  of  the  CAC  is  October  1, 1987.  For 
the  period  October  1987  through  July 
1991,  partidpants  could  direct  their 
401  (k)  conlributians  into  any  of  six 
investment  accounts  ofCsrad  under  the 
GAC.  The  Guaranteed  Account  is  the 
subjed  of  this  exemption:  all  other 
amounts  under  the  (}AC  have  been 
withdrawn. 

Amounts  deposited  to  the  Guaranteed 
Account  were  accumulated  in  an 
individual  certificate;  tbe  certificate 
identified  the  portion  of  tha  Accoimt 
covered  by  a  particular  Certificate  Rider 
and  interest  rate.  Contributions  were 
made  to  Certificate  No.  0001  of  the 
Guaranteed  Account  from  October  1, 
1S87  to  September  30, 1988.  In 
accotdanoe  with  the  terms  of  Certificate 
No.  0001,  interest  was  to  be  credited  at 
the  rats  of  7.05%  per  annum  until  its 
maturity  on  September  30. 1991,  at 
which  time  assets  were  to  be  paid  out 
to  the  Plan  and  made  available  for 
reinvestment  in  accordance  with 
partidpants'  instructions.  For  the  period 
October.  1988  through  1991,  deposiu 
were  made  to  Ortificate  Nos.  0002- 
0004  with  the  following  terms:  No.  002. 
deposit  datea  of  October  1. 1988  through 
September  30, 1989,  interest  rate  of 
8.15%  and  maturity  date  of  September 
30,  1992;  No.  003,  deposit  dates  of 
Odober  1, 1989  through  September  30, 
1990,  interest  rate  of  7.90%  and 
maturity  date  of  September  30. 1993; 
No.  t)04.  depoait  dates  of  October  1. 
1990  through  September  30, 1991 
(actual  deposits  terminated  by  the 
Employer  in  July,  1991,  see  below), 
interest  rate  of  7.70%  and  maturity  date 
of  September  30. 1904. 

3.  On  July  16, 1991,  the  Commissioner 
of  Insurance  for  the  State  of  New  Jersey 
placed  Mutual  Benefit  in 
conaarvatonhip  and  rehabilitation, 
causing  Mutual  Benefit  to  suspend  all 
paynMBits  on  Mutual  Banofit  aocoonU, 
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infliiHing  th«  GAC  tit  a  nsuk  of  thfl 
ptooMdtaigi,  tha  aneU  of  the  PUn 
invMlad  in  tha  GnaranlMd  Account  of 
the  GAC  wwa  bonn.  A  lUid  Amandid 
Plut  of  Rdubilttaiian  (the  ApiiiD*«l 
RofaabUitatiao  Pbn)  was  fUadind 
ai^ucraad  by  tha  Suparior  Court  of  New 
laaaay  on  Jamiuy  28. 19M.  Undarths 
Approred  RahaWlWartmi  Plan,  90(9 
amnil^  oooUda  waf*  dividad  into 
various  ponpa.  thoaa  covarad  by  •  Mala 
ouaimty  anodatiflo.  tfaoaa  not  corand 
by  a  atala  gaaiaaty  aaaodatlaa.  (hoaa 
corarad  by  tba  Naw  York  Stala  goaianiy 
aaaodaticn  and  partially  covmd 

la  Man^  1994.  tha  B^loyac  «aa 
Dodfiad  Oat  tha  Plan'a  GAC  waa 
daamad  to  banot  covandbya  itata 
maianty  aaacicialinn  (Wiappad 
Cantncla.  saebatow).  Wi^ppad 
Contracts  an  backed  by  a  ccnacrtiian  of 
insunnca  companiaa,  aaabaiow.  In 
Maich  19M..tha  Nnrafcwipiatad 
bnraalmaitt  T^ustaaa  wan  givan  die 
choice  Id  "opt  in"  or  "opt  out"  of  tha 
Appratad  RehaUlitatian  Plan.  "OptiiM 
In"  lesullad  in  aooapting  a  nstiuctnnd 
contnci  sufe^  to  certain  tBina 
indndiiv  (a)  dlstiibuliims  of  die 
ramaining  Guaiaotaed  Aocount  from  a 
Wiapped  Contiact  ara  vanr  laatrictad; 
ddinary  distiibatiaas  will  be  meda  in 
flva  annual  instalbnacts  beginning  in 
the  year  200a  Howevnr,  tha  induatiy 
muprwfaich  suppocts  tlie  Wrapped 
OonteacHhaa  the  light  to  delay  any  of 
thaae  inatalfanant  mrmants  far  a  paciad 
of  savn  yaata  if  then- aae  liquidity 
pioblems;  and  (bl  iniaaliiiuiU  letum 
pnnisiena  waae  modified  ae  diat  tha 
Wiappad  Contiacls  wlU  beoecfited 
with  tba  coBtnct  nta  of  intaraat  duou^ 
1991: 4%  in  1992. 3.5%  in  1993-  94  and 
3.55%  in  199S.  AAer  1994  no  minilBMni 
late  of  intaeat  is  guaiantaad;  intaraat  is 
dalannined  by  fonnula  each  yaai  based 
on  the  invaatmant  parfannanceattha 
MBL  Ufc  Aaauianca  Corpoiatioo 
(MBLLAC).«MBLLAC  has  detennined 
that  the  1996  lata  will  be  5.25%. 

"Opting  out"  would  hare  laauhad  in 
a  payment  of  55%  of  the  GACs  vahw 
based  on  its  original  teima,  with  a 
payment  to  be  made  over  a  period  of  up 
to  27  mootha.  After  evaluat^Qg  the  two 
options  tha  Trastees  efaoee  the  "opt  in" 
•bdiaa  on  behalf  of  the  Plen. 


Bbf  tfaa 
^Biri  5d^£telH  IB  gAi  Ite  CAC  M  a  teiMBM 
nkleh  to  samoad  b;  th>  Uactay  x^wMUv 
n^inmne  of  tat «.  SakdUa  B.  TKk  I  a«ba  Act. 
Tte  OuiMHt  li  Ml  pnfmat  nIM  hnis  ior 
aaj  TkiukaB  gf  Pan  4  o(  tba  Act  vkkkjH^  hm 
■taae  M  a  laaak  a(  Ika  aaoabiiiaB  aa4  haWas  I9 
tha  ?laag<tba  GAC  taMad  br  Mienal  aanallt 
»MWXACnaaliiiiM|lUiamaap«te<tha 
^  Waa;  ■awa^iiaiaty  Mhal 


4.  The  value  of  the  GAC  as  of  Maich 
31. 1996  was  096.903.62.  as 
determined  by  M8LLAC  This  amoimt 
leptaaantj  the  principal  amounts 
depeaitad  punoant  to  Cartlflcataa  0001- 
0004,  leas  withdrawals  and/or  proiaeds 
paid  ban  the  eonoiint,  phis  (i)  the 
imanat  that  aocnied  undei  the 
Csrtiilcatea  toDaoaoibar  31. 1991,  and 
(U)  tha  intanat  thai  had  aoduad  until 
Match  31. 1996  at  die  Approved 
Hahabilitatioo  Plan  latas  stated  above. 

Tha  applicant  lapreaeBts  that  it 
deaiias  to  ante  into  the  propoaad 
tianaactioa  in  otdar  to  protect  the 
pertiidpants  in  tha  Flan  frem  the  lisks 
of  inveatmant  loaa  asaodatad  with  the 
GAC  PurtfaK,  tha  applicant  laprssents 
that  tha  Plan  needs  to  sell  its  intarset  in 
the  GAC  in  otdar  to  give  paitidpanfs 
mixe  inveatnsnt  flaidbility  to  lUiactIhe 
luvestiaaiUa  of  the  aapecUva  aocount 
belaocaa  to  other  invastoMBts.  b 
adtUdon.  theappHcant  lupieaeuts  that 
the  sale  will  allow  participants  to  be 
able  to  exeiciae  all  of  their  rights  under 
the  Plan  to  request  distributions,  loans, 
witbdnwals  and  investment  tiansfars. 
with  respect  to  amounts  cunently 
invested  in  die  GAC  which  are  not 
htpild. 

5.  In  order  to  eUmlnste  the  risk 
sssodated  nirith  the  continued 
invaetmant  in  the  GAC  and  to  allow  the 
Plan  to  distribute  a  otherwise  invest 
aaaats  cunently  invaaiad  in  the  GAC 
the  Employer  propoees  to  purchase  die 
GAC  from  the  Plan  lor  cash  in  an 
amotmt  equal  to  its  book  vslue  on  the 
date  of  the  Sale,  as  mOtied  in  dw 
RehabUitatloo  Plan  (ta.,  dw  principal 
amounts  deposited  puisuant  to 
Cartillcatea  0001-0004.  has 
withdiavrals  and/or  pnxaeds  paid  bora 
the  anrniwt.  plua:  (i)  the  inteieat  that 
accrued  under  die  Cettificalea  to 
December  31, 1991,  and  (ii)  the  interest 
that  has  accriad  until  the  date  of  the 
Sale  at  dia  Appnved  Rehahllitatian 
Plan  rates  staled  in  paragraph  3  above). 
The  applicant  repieaents  that  the 
eUminadtm  of  the  risks  inherent  in  the 
GAC  investment  would  be  in  the  beat 
interest  of  the  Plan  and  its  paiticipanU 
and  would  tarve  to  protect  their  righta 
under  the  Plan.  The  Plan  will  taKUT  no 
inrpanae  norloei  from  the  propoeed 
tiansactiaB. 

S.  In  summary,  the  ap|dicant 
lepreaanti  that  the  propoaed  transacdan 
wUl  aatiaiythe  criteria  fat  an  exmpdan 
under  section  40a(a)  of  the  Act  for  the 
followti^  reaaana:  (a)  the  Plan  will 
receive  oaah  in  a  oaa-Ume  ttanaacdco 
lor  die  Mutual  Benefit  GAC  in  an 
amtwnit  equal  to  the  book  value,  as 
spariHatHn  panceph  5;  (b)  the 
propoaed  Sale  vdll  enaUa  die  Plan  and 
its  participants  and  bapafidariaa  to 


avoid  any  risk  diat  would  be  aaaodated 
wldi  the  continued  holding  of  the  GAC 
ud  will  permit  the  directing  of  aaaats 
to  safer  investments;  (c)  the  Flan  vrill 
not  incur  any  axpenaea  with  leeuect  to 
the  propoaed  transection:  and  (it)  the 
Nonderignated  Invaatments  Ttusleee 
have  detennined  that  the  propoeed 
transacdon  is  in  the  beat  interest  of  the 
Plan  and  its  participants  and  would 
serve  to  protect  th^  rights  under  tha 
Plan. 

For  Further  Infcrmadon  Contact'  Ms. 
Marianne  H.  Cola  of  tha  Deputmant. 
taiaidume  (202)  210-8861.  (This  is  not 
a  toU-free  numbet.) 

General  laformatiaB^ 

The  attention  of  inteiesied  pwstaia  la 
diiailed  to  die  following: 

(1)  The  bcX  that  a  tninsarttcn  la  the 
sui^aot  of  an  exemption  under  section 
406(a)  of  tha  Act  and/or  section 
4975(cX2)  of  thrCoda  deea  not  raUava 
a  fidudaty  or  odiar  party  in  inlanat  of 
diaqualified  paaeqa  Bom  isaitain  o&ar 
proviaiona  of  the  Act  and/or  the  Code. 
IfirJudlng  any  prohihitad  transaction 
provisions  to  which  tha  asmuptlen  doea 
not  apply  and  die  gananl  fiduciary 
tespaudfallity  pnnlaians  of  section  404 
of  tne  Act.  wUdi  among  odnr  things 
requite  a  fiduciary  to  dlachaiga  his 
dudes  respecting  the  plan  solely  in  the 
interest  of  the  poticipants  and 
beneficiariae  of  die  plan  and  in  s 
prudent  fashion  in  socordanoa  with 
section  464(aXl)(b)  of  die  Act;  nor  doaa 
it  atisct  the  requirement  of  sectian 
401(e)  of  die  Code  that  die  plan  must 
operate  far  the  excluaive  boiefit  of  the 
employees  of  the  employer  maintaining 
the  plan  aod  their  beneficiaries; 

(2)  Befae  sn  exemption  raajrbe 
gtaqiad  under  aacUon  408(e)  of  the  Act 
end/or  sacdon  4975(cX2)  of  die  Code, 
the  Dapartiaent  muat  find  that  tha 
exemption  is  admirdatradvely  faasibla, 
in  the  intsraala  of  tha  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
snd  beneficiaTiae  <rf  the  plan; 

(3)  Tha  proposed  exemptions,  if 
grmttad.  will  be  supplemoital  to.  Mid 
not  in  derogatian  of,  any  other 
pravisians  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptims  and  tranaitional  tulaa. 
Purtharmoie,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exsmptlan  ia  not  dispoaitive  of 
whether  the  trensacdon  is  in  fact  a 
pmhibilad  banaactian;  and 

(4)Thepr<nioaedexeniptians.if 
granted,  will  be  sub)eet  to  the  ejipiaes 
condiUon  thst  the  nrntarial  facts  and 
lepiaeantstioni  oantaiiied  in  eadi 
applicatton  are  trwaend  compleleand 
sccuiatdy  dascrihe  all  matarlal  terms  of 
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the  transaction  which  is  the  subiect  of 
the  exemption.  In  the  case  of  continuing 
exemption  tranaactioos,  if  any  of  the 
material  facts  or  lepiesantations 
daerrihnd  in  tha  qiplicatiao  change 
after  the  exemption  is  granted,  the 
exemption  will  ceeae  to  apply  as  of  the 
date  of  audi  change.  In  tl^  event  of  any 
such  diange,  applicatian  for  a  new 
exemption  may  be  made  to  the 
Department 

Signed  it  Wsiliii^lni,  DC  this  17  day  of 
]uly.  1906. 


Undot  ofBxtmptiott  DtlanniiiaUoiu, 

Pmtioa  and  Wa^an  BentflU  AdmlniUmtion, 

US.D0pai1mmtofI/ibor. 

[FK  Doc.  Sft-ISSM  FUad  7-l»-«e:  a:45  ami 


^NoMbllad  Tranaecllon  Examptton  96-64; 
eaawpMmi  App9ea6en  We.  0-09334,  at  M.) 

Oram  Of  Individual  ExampHofw;  Wells 
Faigo  Bank,  MA.  <lha  Bank),  et  aL 

AOncr:  Pension  and  Welfare  Benefits 

Admlnistratiaii,  Labor. 

ikCnON:  Grant  of  individual  exemptions. 

aUMMARV:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Depviment)  from  certain  of 
the  prohibited  transaction  restricUoos  of 
the  Employee  Retirement  Income 
Security  Act  of  1074  (the  Act)  and/or 
the  Intnnal  Revenue  Cods  of  1986  (the 
Code). 

Notices  were  publish^  In  the  Federal 
KaglalBr  of  the  pendency  before  the 
Depertment  of  proposals  to  grant  such 
exemptions.  Tha  notices  set  forth  a 
summsry  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  rafarred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  iiacts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any. 
intareated  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  («diere  appropri^).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  heating,  urdess  otharwise  ststed,  were 
received  by  the  Department 

Tha  notices  of  proposed  exemption 
were  isaued  and  the  exemptions  an 
being  granted  solely  by  the  Department 
because,  efiiacUve  December  31, 1978. 
section  102  of  Reoiginixation  Plan  No. 


4  of  1978  (43  FR  47713.  Ctetober  17. 
1978)  tranafanad  die  authority  of  die 
Secretary  of  the  Tteaauty  to  issue 
exemptions  of  the  type  propoeed  to  the 
Secrstaiy  of  Labor. 

SlatBlary  Finding 

In  aocotdanca  with  Sactian  408(a)  of 
the  Act  and/or  section  4975(cH2)  of  die 
Code  and  the  proceduree  set  fardi  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32838, 
32847.  August  10, 1990)  and  baaed  upon 
the  entlra  record,  tha  Department  muss 

the  following  finrfinga. 

(a)  The  axemptioiu  on  adminiitiatively 
baaible: 

(b)  They  are  in  lbs  iatarssta  of  the  plana 
and  tlisir  paiticipanta  and  basaSdariaa:  and 

(c)  Tliey  ara  pnXactivv  of  tba  rights  of  the 
paitlcipants  and  banefidatias  of  ttia  plant. 

Walls  Fargo  Bank,  NJi.  (Om  Bank) 
Located  in  Sen  Franciaca,  CA 
tPrehimad  TranaarUnn  Exaaapttan  96- 
54;  ExamplloB  AppUcattoB  No.  D- 
09334] 

Examption 

Section  I.  Exemption  for  the  bi-Knd 
Transfer  of  Assets 

The  restrictions  of  sections  406(aJ  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
497S  of  the  Code,  by  reason  of  section 
4075(c)  of  the  Code,  shall  not  apply, 
eCEecUve  ]uly  2, 1993  until  October  1, 
1993,  to  the  in-ldnd  transfar  of  all  or  a 
pro  rata  portion  of  the  assets  of 
employee  benefit  plans  (the  Plans)  that 
are  held  in  certain  collective  investment 
funds  (the  GIF  oKHPs).  for  which  the 
Bank  or  any  of  its  affiliates  (collectively. 
Wells  Fargo]  serves  as  fiduciaty,  to  the 
Stagecoach  Funds,  Inc.  (the  Fund  or 
Funds),  an  open-end  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  (the 
'40  Act),  as  amended,  for  which  Wells 
Fargo  acts  as  investment  adviser  and 
may  provide  other  services,  in  exchange 
for  shares  of  the  Funds  (the  GIF 
Exchanges),  in  connection  with  the 
partial  termination  of  the  CIFs. 

This  exemption  is  subject  to  the 
following  conditions  and  the  general 
conditions  of  Sectiim  II: 

(a)  The  OF  Exi^ange  is  a  one-time 
transaction  between  me  Plan  and  the 
respective  Fund. 

(d)  No  sales  commissions  or  other  fees 
are  paid  by  the  Plans  in  connection  with 
the  QF  Exchanges  and  no  redemption 
iises  are  paid  by  the  Plan  in  coimecttan 
with  the  sale  (7  the  Plan  of  shares 
acquired  in  a  CSF  Exdiange. 

(c)  A  fiduciary  of  ee<±PUn  who  is 
independent  of  and  unrelated  to  Wells 
Fargo  (the  Second  Fiduciary)  receives 
advance  written  noUce  of  the  OF 


Rxrhange  and  fiill  wiittan  diadoaure  ol 
infarmaUon  conoeming  the  Funds 
which  includes,  but  is  not  limited  to  the 
following: 

(1)  A  current  promctus  far  each 
Fund  in  which  the  Plan  is  considering 
inveedng; 

(2)  A  statement  driilliliig  the  faee  for 
ihvaaliueiit  advisory  or  similar  aervioea, 
any  aacoodary  aervices  (tha  .Secondary 
Services)  as  refarred  to  in  paragraph  (h) 
of  Section  m.  and  all  other  foes  to  be 
charged  to,  or  paid  by,  the  Plan  (and  by 
such  Ftmd)  to  Wells  Fargo,  including 
the  nature  and  extent  of  any  differential 
between  the  rates  of  the  fan; 

(3)  The  reasons  why  WaDa  Pkigo 
considers  an  investment  in  the  Fiind  to 
be  appropriate  for  the  Plan:  and 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
Wells  Fargo  with  respect  to  which  assets 
of  s  Plan  may  be  invested  in  a  Fund, 
and.  if  so.  the  nature  of  such  limitations. 

(d)  On  the  basis  of  the  foregoing 
information,  the  Second  Fiduciary 
approvea,  in  writing,  the  OF  Exchange. 

(e)  Each  Plan  receives  shares  of  the 
Funds  which  have  a  total  net  asset  value 
equal  to  the  value  of  all  or  the  Plan's  pro 
rtsta  share  of  the  Plan's  assets  invested 
in  (he  OF  on  the  date  of  the  transfer. 
based  on  the  current  market  value  of  the 
GIF's  assets,  aa  obfectively  detennined 
in  a  sin^  valuation,  performed  in  the 
same  manner  at  the  cloee  of  the  same 
business  day  by  a  principal  pricing 
service  (the  Prindpal  PrUdns  Service), 
disclosed  previously  by  WeUs  Fargo  to 
the  Second  Fiduciary,  and/or  as 
applicable,  by  the  amortised  coat 
method. 

(f)  The  temis  of  the  transaction  are  no 
less  favorable  to  each  Plan  than  thoee 
obtainable  in  an  aim's  length 
transaction  with  an  unrelated  party. 

(g)  WeUs  Fargo  sends  by  regular  mail 
to  each  affected  Plan  a  written 
confirmation,  not  more  than  7  days  after 
the  completion  of  the  transaction, 
containing  the  date  of  the  transaction, 
the  number  of  ahares  acquired  by  the 
Plan  in  eedi  of  the  Fundb.  the  price  paid 
per  sham  for  the  shares  in  each  of  the 
Funds  and  the  total  dollar  amoimt 
involved  in  the  transaction  with  eech 
Fund. 

(h)  As  to  each  Plan,  the  combined 
total  of  all  fees  received  by  WeUs  Fargo 
for  the  provision  of  services  to  such 
Plan,  and  in  connection  with  the 
provision  of  services  to  any  of  the  Funds 
in  which  the  Plaii  may  invest,  is  not  in 
exceaa  of  "reasonable  compensation" 
within  the  meaning  of  aection  408(bK2) 
of  die  Act 

(i)  Wells  Fargo  does  not  receive  any 
fees  payable  pursuant  to  Rule  12I>-1  of 
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tfaa  '40  Act  lo  connactian  with  tlw 
IwnTtlfini  involving  dia  Pond*. 

(])  Tba  Plam  ai«  not  qwoiand  or 
maintained  by  Wdls  FaiBO. 

Qc)  WeUa  Fai^  ptovidai  tiia  Second 
Fidadary  of  luch  Plan  witb— 

(1)  A  copy  of  the  pra|K)aad  ctamptioa 
'  md/or  the  Bnalaxamplian,  if  ftaaiad: 

(2)  A  copy  of  an  updated  proapecnia 
of  iodi  Fimd,  at  leaat  annually: 

(3)  A  npott  or  Btatemant  (vnilch  may 
take  the  fan  of  the  moat  raoant 
""-"•*«'  leport,  the  entrant  atatemint  of 
addltiaaal  IntoanatioB.  or  ioaia  other 
written  atatemant)  «rfaidi  mntalna  a 
daacriptian  of  all  baa  paid  by  the  Fund 
to  WaUa  Fargo,  upon  the  ratpiaat  of  the 
Sacood  Ftdudaiy.  and 

(4)  A  Motamant  ipecifying— 

(A)  The  total,  expieaaad  in  dollata,  of 
bnikengB  ccmmiaalooa  diat  are  peid  to 
Wella  Foigo  by  (uch  Pond; 

(B)  Tba  total,  expraaaed  in  dollars,  of 
laulieiage  commissions  that  are  paid  by 
lacfc  Pimd  to  brokerage  finns  muelatad 
to  Wells  Fargo; 

(C)  The  average  brokanga 
oommiaaions  par  ahare,  a»pieieed  aa 
oenis  per  share,  paid  to  Wella  Patgo  by 
such  Fund;  and 

(D)  The  average  brokange 
■~nmrn<iMdt«»«  par  slurs.  oxpteaaad  aa 
cants  par  share,  paid  by  such  Fund  to 
bndurags  firms  unrelated  to  Wella 
Fargo.  (Such  statement  wlil  be  pioivided 
at  loaat  annually  with  laspact  to  each  of 
t^  Funda  in  which  a  Plan  invests  in  the 
event  a  Fund  plaoea  brakefaga 
transactions  witii  WaUs  Fargo.) 

(1)  All  dealings  between  the  Plans  and 
the  Funds  are  on  a  baaia  no  less 
bvotable  to  the  Plans  than  daaUnga 
with  other  sharriioldars  of  the  Puoda. 

Section  n.  General  Conditkm* 

(a)  Wells  Fargo  maintains  for  a  period 
of  six  years  the  records  necessary  to 
enable  the  persons  deacribed  below  in 
paragraph  0>)  of  Section  n  to  detannine 
wha&er  the  conditions  of  this 
exemptian  have  been  met,  except  that 
(1)  a  prahifaited  transaction  will  not  ba 
conaiderad  to  have  occur  tad  if,  due  to 
drcunutkncaa  beyond  the  contiDl  of 
Wella  Fargo,  die  rscords  ate  loat  or 
destroyed  prior  to  the  and  of  the  six- 
year  period,  and  (2)  no  party  in  intereat. 
other  than  Wells  Faigo  shall  be  iubiect 
to  the  dvtl  pemdty  that  may  be  assoaaed 
tmder  section  S02(i)  of  the  Act  or  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code  if  the  records  are  not 
maintained  or  are  not  ayailable  Cor 
examination  as  required  by  paragraph 
(b)  below:  and 

(b)(1)  Except  as  provided  in  paragraph 
(bK2)  Old  notwithstanding  any 
provisians  of  section  504  (sM2)  and  (b) 
of  the  Act,  the  records  rafaned  lo  in 


paragraph  (a)  are  unconditionally 
availabw  at  their  customary  location  for 
axamination  during  normal  btisineaa 
hours  by — 

(A)  Any  duly  authoriaad  employee  or 
lapraeantative  of  the  Department  cr  the 
biamal  Ravsoue  Service, 

(B)  Any  Bdociary  of  the  Plans  who 
haa  audiatity  to  acquira  or  dispoee  of 
sharea  of  the  Funda  owned  by  the  Plana, 
or  aay  duly  audioriaed  employee  or 
lUuiaaaiilalliKi  of  such  fiduciary,  and 

(C)  Any  paiticipBit  or  beneficiary  of 
the  Pluia  or  duly  authorized  employee 

atative  of  such  participant  or 


persons< 

pui^aph  (b)(1)(B)  and  (C)  shall  ba 
authorised  to  axamine  trade  aecnis  of 
Wdla  Fargo,  or  commercial  or  Bnandal 
tnfocmatioo  whidi  la  ptivHaged  ot 
confidantlaL 

Section  W.  Definitiona 

For  purpoaea  of  this  exemption, 
(a)  "nie  term  "Wells  Fargo   meaiu 
Wella  Faigo  Bank.  N.A.  and  any  affiliate 
of  Wells  Fargo  Bank,  N.A.,  as  <fsfined  in 
pataaraph  (b)  of  this  Section  VL 

(bJAn  "affiliate"  of  Wella  Fargo 
includee^ 

(1)  Any  person  directly  or  Indirectly 
through  one  or  more  intarmediariea, 
conlzolliiig.  coatroUed  by,  or  under 
cnrnmnn  control  with  Wella  Fargo; 

(2)  Any  officer,  director,  employee, 
relattve,  or  partner  in  any  audi  parson: 
and 

(3)  Any  corporation  or  partnatship  of 
which  such  parson  is  an  officer, 
director,  partner,  or  employee; 

(c)  The  term  "control    means  the 
povrar  to  exercise  a  ccmtrolUng 
infln»»i«^  over  the  management  or 
poMdaa  of  a  person  other  than  an 
individuaL 

(d)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  fnnily"  as  that  term  is  defined  in 
section  407S(e)(e)  of  the  Code),  or  a 
brother,  a  aistar,  or  a  spouse  of  s  brother 
oraaistar. 

(e)  The  farm  "Second  Fiduciary" 
means  a  fiduciary  of  a  Ftan  who  ia 
independent  of  and  umelatad  to  Walla 
Fargo.  For  purpoaea  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  Wella  Fargo  if— 

(1)  Sticfa  Second  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  cranmoii  control  with  Weills 

{2)  Sudi  Second  Fiduciary,  or  any 
offioor.  director,  partner,  employee,  or 
relative  of  such  Sectmd  Fldudsry  is  sn 
officer,  director,  partner,  or  employee  of 
Wells  Fargo  (or  is  a  relative  of  such 
persoiu); 


(3)  Sudi  Second  Fiduciary  directly  or 
indirectly  receives  any  corapenaatlan  or 
other  considatation  for  his  or  her  own 
pgnooal  acooont  in  connactian  with 
any  tranaactian  daaoibad  in  this 
prmoaad  axamptton. 

If  an  ofBoar,  director,  partoar,  or 
empknea  of  Wells  Fargo  (or  a  relative 
of  sua  parsona),  is  a  diractor  of  such 
Second  Fidudoty,  and  if  ha  or  aha 
«t««««i»««  from  partidpation  in  the  choice 
of  the  Plan'a  invastmant  manager/ 
adviser,  the  approval  of  any  purchase  or 
sale  by  the  Plan  of  shares  of  the  Funda, 
and  the  approval  of  any  change  of  faee 
charged  to  or  paid  by  tlia  Plan,  in 
connactian  vrtth  any  of  the  tianaaclloita 
deacribed  in  SectionJ  above,  than 
patagcanh  (eK2)  of  thia  Section  m,  shall 
not  awiy. 

(1)  Toe  term  "Ftmd  or  Funds"  mesne 
a  dlveraiflad  open-and  invaatment 
compaDy  or  companies  registered  under 
the  '40  Act  for  which  Wells  Fargo  senrea 
aa  investment  adviaer  and  may  also 
provide  Secondary  Servicea  as  approved 
by  such  Fund.  The  Funds  are  Umited  to 
six  investment  Fund  porliaUoa  of  the 
Stagecoach  Funda,  hux  Thoae  Fund 
portblios  induda  inchida  the  Aaaet 
Allocation  Fund,  the  Bond  Iiulex  Fund, 
the  Groerth  StodL  Fund,  the  Shoit- 
bttatmadiata  Term  Fund,  the  SkP  500 
Stock  Fund  and  the  U.S.  Tiaaaury 
Allocation  Fund. 

(g)  The  term  "nst  aaeet  value"  means 
the  amount  for  purpoaea  of  pricing  all 
purdiases  and  sales  of  shares  in  a  Fund 
calculated  by  dividing  the  value  of  all 
securltiea,  determined  by  a  method  aa 
set  forth  in  a  Fund's  prospectus  end 
statement  of  additional  information,  and 
other  assets  belonging  to  such  Fund, 
lees  the  liabilities  charged  to  the  Fund, 
by  the  number  of  outstanding  shares  in 
suchFund. 

(b)  The  term  "Secondary  Seivioe" 
means  a  aarvfoe  other  than  an 
Investment  management,  invaatment 
advisory  or  similar  aervioe  which  is 
provided  by  Walla  Fargo  to  the  Funda. 
However,  for  purpoees  of  this 
exemption.  Secondary  Services  will 
include  only  brokerage  services 
provided  to  the  Funda  by  Wells  Fargo 
for  the  execution  of  securities 
transactions  engaged  in  by  the  Funds. 

(1)  The  term  "Prindpal  Pricing 
Sovice"  means  an  indapendant, 
leoogniaed  pricing  aervtce  that  haa 
determined  the  aggregate  dollar  value  of 
matkatahle  secnritiee  involved  in  s  OF 
Exchange.  Prior  to  the  OF  Exchange,  the 
Prindpal  Pricing  Service  was  diacloeed 
in  writing  by  Wells  Faigo  to  the  Second 
Fiduciary. 

ffffiCDVe  MTI:  This  exemption  is 
eSsctive  from  July  2, 1993  until  October 
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1, 1993  with  respect  to  OF  Exchangee 
that  oocuned  on  July  2,  August  10,  and 
October  1, 1903. 

For  a  more  complete  statement  of  the 
facts  snd  representations  supporting  the 
Departmmt's  decision  to  grant  thia 
exemption,  lafer  to  the  notice  of 
propoeed  exemption  published  oo  April 
4, 190eat61FRlS123. 

Written  Connnaals 

The  Department  received  one  written 
comment  with  respect  to  the  notice  of 
proposed  exemption  and  no  requests  for 
a  public  hearing.  The  comment,  which 
was  submitted  by  Wells  Fargo, 
concerned  notification  of  interested 
persons.  In  this  regard,  Wells  Fargo 
represented  that  notice  of  the  proposed 
exemption  was  originally  sent  to  its 
client  Plans  on  April  24, 1906.  However, 
because  the  notice  was  incomplete. 
Wells  Fargo  explained  that  it  renotified 
theee  Plaiu  of  me  propoeed  exemption 
on  May  24, 1096  and  extended  the 
comment  period  until  Jtme  24, 1906. 

In  addition.  Wells  Fargo  sUted  that 
client  Plans  of  BZW  Barclays  Global 
Investors,  N.A.  ware  properly  notified  of 
the  propoeed  examption.  Therefme, 
than  ware  no  birther  exteiuions  of  the 
onmuMwt  period  with  rasped  to  such 
Plana. 

Tlius,  after  giving  fiill  oonaidaration  to 
the  entire  record,  &  Department  has 
dedded  to  grant  the  subject  exemption. 
Wells  Fargo's  comment  letter  has  been 
induded  as  part  of  the  public  record  of 
the  axempUon  application.  The 
complete  application  file,  induding  all 
supplamantal  submissions  received  by 
the  Department,  is  nuide  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  snd 
WaUue  Benefits  Administration,  Room 
14-5038.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Waahington, 
DC  20210. 

PON  fUmcn  MPOMMIKM  CONTACT.  Ms. 
Jan  D.  Broady  of  the  Oapartmant, 
telephone  (202)  210-8881.  (Thia  ia  not 
a  toll-free  number.) 

Aiiam  Energy.  Inc.  4Al(k)  ProAl 
Skorii^  Plan  (dw  Plan;  Located  ia 
Bto,CaUlanda 


IPnhlliitsd  Tnnsactioa  Exemption  SS-SS; 
ExampUon  Application  Ha.  O-10073I 


The  restricMona  of  aacUoos  40e(a), 
406(bKl)  and  (bX2)  of  the  Ad  and  the 
sanctions  resulting  from  the  applicatian 
of  section  4975  of  the  Code,  by  reason 
of  section  497S(c)(l)  (A)  through  (E)  of 
the  Code,  shall  tuit  apply  to  the  sale  by 
the  Plan  of  certain  office  equipment  (tiie 
WodcitatiCHia)  to  Aircon  Biwfgy,  Inc. 
(Airoon),  a  puty  in  intarsat  with  rakped 


to  the  Plan,  provided  that  the  following 
conditions  are  satiafied:  (1)  the  sale  is  a 
one-time  transaction  for  cash:  (2)  the 
Plan  pays  ns  commissions  nor  any  other 
eiqienses  relating  to  the  sale:  (3)  the 
purchase  price  is  the  greater  of:  (a)  the 
fair  market  value  of  the  Workstations  as 
determined  by  a  qualified,  independent 
appraiser,  or  (b)  the  Plan'a  initial 
acquisition  cost  plus  opportunity  costs 
attributable  to  the  Workstations  while  in 
storage:  (4)  contemporaneously  with  the 
sale,  Aircon  reimburses  the  Plan  for  the 
bir  market  rental  value  with  reaped  to 
the  prohibited  use  of  certain  of  the 
Woikstations:  (5)  contemporaneously 
with  the  sale,  Aircon  reimburses  the 
Plan  for  losses  and  oppotttmity  coats 
assodated  with  the  jnior  sale  of  certain 
of  the  Woikstatioas  to  an  unrelated 
third  party;  and  (6)  within  90  days  of 
the  publication  in  the  Federal  Ragialar 
of  the  grant  of  this  exemption,  Aircon 
files  Form  5330  with  the  Internal 
Revenue  Service  (the  Service)  and  pays 
all  applicable  additional  excise  taxes 
that  are  due  by  reason  of  the  prtihibited 
use  transactions. 

The  D^Mttment  has  determined  to 
clarify  Omditions  4  snd  5  and  has 
modified  the  language  in  this  exemption 
accordingly. 

For  a  more  complete  statement  of  the 
fK:ta  and  repreaentatioos  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  lo  the  notice  of 
proposed  exemptioa  published  on 
January  31, 1996  at  61  FR  3476. 
FOR  RJimCII  MF0MMT1CN  CONTACT: 
Karin  Wang  of  the  Department, 
.  telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Smtth  Barney.  Localad  In  New  York, 
New  York 

[i>nhibitsd  Ttsjuaction  Examptiai  96-56: 
Examption  Application  Na  D-101261 

KKenpllao 

The  restrictions  of  section  406(a)  of 
the  Ad  ami  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reaaon  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  lending  of  securities,  under 
certain  "exdusive  borrowing" 
arrangements,  to  Smith  Barney,  and  to 
any  affiliate  of  Smitii  Barney  who  is  a 
U.S.  reglsteied  broker-dealer  or  a 
government  securities  broker  or  dealer 
(Affiliates;  collectively  Smith  Barney), 
by  amployae  benefit  plans  (Plans)  with 
tesped  to  which  Smith  Bamm  is  a  party 
in  interest,  provided  that  the  following 
conditions  are  satiafied: 

(a)  For  each  Plan,  neither  Smith 
Barney  nor  its  Affiliates  has 
discretionary  authority  or  control  over 
the  Plan's  investment  in  the  securities 


available  far  loan,  lur  do  they  render 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  witii  reaped  to 


(b)  Smith  Barney  directly  negotiates 
an  OKlusive  botrowing  agreement 
(Borrmring  AgreemenO  with  a  Plan 
fidudary  vdiich  is  independent  of 
Smith  Barney: 

(c)  In  exchange  for  granting  Smith 
Barney  the  exclusive  right  to  boirow 
certain  aecurities,  the  Plan  either  (i) 
receives  a  reasonable  fee,  which  is 
specified  in  the  Borrowing  Agreement 
for  each  category  of  securities  available 
for  loan  and  is  a  flat  fee,  a  set  percentage 
rate,  or  a  percentage  rate  established  by 
rsfiaranoe  to  an  objective  (otmula.  or  (ii) 
haa  the  opportunity  to  derive 
compensation  through  the  investment  of 
cash  collateral  posted  by  Smith  Barney: 

(d)  Any  change  in  the  rate  that  Smitn 
Barney  pays  to  the  Plan  with  reaped  to 
any  securities  loan  requires  the  prior 
written  consent  of  the  independent 
fiduciary,  except  that  conaent  is 
presiuned  where  the  rate  diangea 
pursuant  to  an  ob)ecUve  fdrmiua 
specified  in  the  Borrowing  Agieamant 
and  the  independent  fidudary  ia 
notified  at  least  24  hours  in  advance  of 
such  diange  and  does  not  objed  in 
writing  thereto,  prior  to  the  effective 
time  of  such  chuige; 

(e)  On  or  before  the  day  the  loKiad 
securities  are  deliveced.  the  Plan 
receives  from  Smith  Barney  (by  physical 
delivery,  book  entry  in  a  securities 
depository,  wire  transfer,  or  ■^milar  ^ 
means)  collateral  consisting  of  cadi, 
securities  issued  or  guaranteed  by  the 
U.S.  Covnroment  or  its  agendes, 
irrevocable  bank  letters  of  credit  issued 
by  persons  other  than  Smith  Bamay  or 
its  Affiliates,  or  other  collateral 
permitted  under  PTCE  81-6,  as  it  may 
be  amended  or  superseded:  ■ 

(f)  The  market  ralue  of  the  collateral 
initially  equals  at  least  102  percent  of 
the  market  value  of  the  loaned  sectiritiea 
and,  if  the  market  value  of  the  collateral 
at  any  time  fells  below  100  percent. 
Smith  Barney  delivers  additional 
collataral  on  the  following  day  to  bring 
the  level  of  the  ooUateral  back  to  102 
percent: 

(g)  Before  entating  Into  a  Borrowing 
Agreamant,  Smith  Bamay  fronishea  to 
the  Plan  the  moat  recant  publidy 
availabfe  audited  and  unaudited 
statements  of  its  ^"•'wnMi  condition,  as 


'  irta  ai-s  («a  fx  nn.  luaify  a,  issi.  •• 

•oMoiM  at  SI  nt  1S7M,  Ma;  is.  uar)  pmMH 

aa  Tttnn  iinriar  fMlaIn  ooodlbaaa  firanii8c6aB 
«ie(aXl)  CA)  Ihmuah  (D)  at  tfaa  Act  and  Ite 
ooaawoadina  jvoiiaiaoa  of  aacUon  4A7S(c}  of  tba 
Coda  fior  tbs  laodina  ot  aacuzldaa  that  afa  aaaata  of 
an  aniplojraa  banafit  plan  to  cacttln  hfokar-daakaa 
or  banju  wUdi  an  paitiaa  in  inlaraaL 
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wall  •*  any  publicly  available 
iniiamution  which  it  believes  is 
neoeasajy  for  the  independent  fidudajy 
to  determine  whether  the  Plan  should 
enter  into  or  renew  tlw  Borrawing 

Qi)  The  Borrowing  Agreement 
oDotains  a  representation  by  Smith 
Barney  that  as  of  each  time  it  harrows 
securities,  there  has  been  no  material 
adverse  change  in  its  BnjnH«l  ooadiUaii 
since  the  data  of  the  moei  leosotly 
furnished  tfauncial  statements: 

(i)  Ilia  Plan  receives  the  equivalent  of 
all  distributions  made  during  the  loan 
period,  iT«'-ln«<ing.  but  not  limited  to, 
cash  dividends,  intarast  payments, 
shares  of  stock  as  a  result  of  stock  splits, 
and  rights  to  purchase  additional 
securities,  that  the  Plan  would  have 
lecaived  (net  of  tax  withholdings)'  had 
it  inmalrfid  the  record  owner  of  tlie 
sacnritiee: 

(j)  The  Borrowing  Agreement  and/or 
any  securities  loan  outstanding  may  be 
terminated  by  either  party  at  any  time 
without  penalty,  wdiaeupan  Smith 
Bamay  ratuins  any  buiiuwed  sacnritias 
(or  the  aquivalaat  tharaof  in  tha  event  of 
reoigiidsition.  tacapitalizatiaa.  or 
matgar  of  the  issuar  of  the  bonowed 
securities)  to  the  Plan  within  five 
businaes  days  of  written  notice  of 
lai  urination: 

Ck)  In  tha  event  that  Smith  Barney 
tails  to  return  the  borrowed  securities, 
Smith  Barney  indeomiflec  the  Plan  with 
respect  to  tha  difltoanoa.  if  any,  between 
tha  sBplacamant  coat  of  tha  bonowed 
securities  and  tha  market  value  of  the 
colUtaial  on  the  date  the  loan  is 
declared  in  defiiult,  together  with 
expenees  not  covered  by  the  collatanl 
plus  applicable  interest  at  a  reasonable 
rats; 

(1)  All  procedures  regarding  the 
securities  lending  activities,  at  a 
miniminn,  conform  to  the  applicable 
provisions  of  PTCE  81-6.  as  it  may  be 
amended  or  superaedad; 

(m)  Only  Plans,  which  together  with 
related  Plans.'  having  assets  with  an 
aggregate  market  value  in  excess  of  $50 
millioa  may  land  securities  to  Smith 
Barney  under  an  exrhisive  boiruwiug 
arransement;  and 

(n)  Prior  to  any  Plan's  approval  of  the 
lan^ng  of  its  securities  to  Smith 


Barney,  a  copy  of  this  exemption,  if 
granted  (and  the  notice  of  peodancy)  are 
provided  to  tha  Plan,  and  Smith  Bunay 
informs  the  independent  fiduciary  that 
Smith  Bamay  is  not  acting  as  s  fiduciary 
of  the  Plan  in  connection  with  its 
boRowing  sacnritias  from  the  Plan.' 
tmcna  IMTC:  The  exemptloD  is 
effective  as  of  September  25, 1905. 

For  a  more  oompleta  statement  of  the 
tacts  and  lepresantations  supporting  ttie 
Department's  decision  to  gtimt  this 
exemption,  refer  to  the  noUce  of 
proposed  exemptiao  published  on  May 
23,  1996  at  61  FR  ZS905. 
FOR  RHmCR  MPOMfMIKN  OONTMT:  Ma. 
Kaiin  Wens  of  the  Department, 
talaphooa  (202)  210-8881.  (This  is  not 
a  toU-bee  number.) 

WP  ABMrica.  be  iBonUva  Savii^s 
PlaBfOaPUa)! 


telephooe  (202)  219-6881.  rTbis  is  not 
a  toll-bee  number.) 


(Prohibited  Tnnsection  Exemptioa  M-S7; 
Examption  Application  Na  I>-](n41| 


1  •nrnDrnfmnnmnLaotmihtt 
repnMolatkn  tfal«  div14nda  ■ 
dUlributiooa  on  fanilD  tuiiUt  pajnbU  to  > 
landing  rim  m  Hbtsct  10  fcnitil  ux  wilhhakBnts 
ud  Ibal  Snub  Bnajr  will  (Iwqra  |»I  tba  Ptan 
back  in  at  ImM  ■•  |Dod  a  poaltkm  aa  it  woold  liave 
baan  In  Ml  it  not  laansil  tha  aacniltiaa. 

'  Tlw  Palm  Imam  nolaa  thm  applicasf  a 
ra|inaanlat1nll  Uial  tlia  arm  "ralMwi  Fiani"  rafcai 
10  plana  wtttiin  tlu  torisdlctkm  of  Tltia  I  of  tha  Act 
that  an  malnlalnad  by  an  antity  or  ill  alBlialaa.  a 
"aOUiata"  i>  daBoad  in  aaction  407(dK71  of  tha  AcL 


The  restrictions  of  sectioiu  406(s), 
406  (b)(1)  and  (b)(Z)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sales  by 
the  Plan  to  WP  America,  Inc.,  the 
sponsor  of  the  Plan,  of  universal  lifs 
insurance  policies  (the  Policies)  issued 
by  the  Confederation  Life  Insurance 
Company:  provided  that  the  following 
canmUoos  are  satisfied: 

(A)  All  teims  and  conditions  of  the 
transsctions  are  at  least  as  bvorable  to 
the  Plan  as  those  which  tlie  Plan  could 
obtain  in  arm's-length  transactions  with 
unrelated  parties: 

(B)  The  Plan  receives  cssh  purchase 
prices  for  the  Policies  of  no  less  than  the 
greater  of  (1)  the  fair  market  value  of 
eadi  Policy  as  of  tha  sale  date,  or 

(2)  each  Policy's  cash  surrender  value 
(as  described  in  the  Notice  of  Propoeed 
Exemption)  as  of  the  sale  date;  arid 

(C)  The  Plan  does  not  iiusir  any 
ekpmam  or  sufier  any  loss  ivith  respect 
to  the  transactiflOB. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exempUon,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
23. 1996  at  61  FR  25907. 

FOH  nnmcR  mrmmation  contact: 

Ronald  Willett  of  the  Department. 


*  TbrDapaitmaot  ootaa  tha  appticanf  1 
rapreaaotatioo  thai,  uodar  tba  pcopoaad  axchiaivo 
faonowios  AnanaanMota,  Snitli  Bamay  wiU  Dot 
poribnn  Aa  fuBttioaa  of  a  liciirttlaa  laadlBg  aiPBl. 
oof  will  Snilth  BMnay  panonnany  Mnricao 
amdllary  toaacfttiaa  landing.  wmA  aa  monitoring 
iba  lenl  of  ooUatanl  and  tha  ralaa  of  iba  loanad 
■acufltlaa. 


PieUcrast  CanaoB,  lac  1 
Savings  Plan  iar  Saluiid  BBplofMS. 
and  naUcnat  Cannon*  Ibc.  KallviBaBi 
Savings  PUn  for  Bonily  Eaaployaas  (Iha 
Plans)  LoGBtsd  in  Edan.  NorA  CaiaUna 

(Prohibited  Ttansacboa  Bxaaptini  9ft-M: 
ExamptiOD  AppUcslioo  Nos.  D-lOlM  k  D- 
lOlSII 

The  taslrictiaos  of  sections  40e(a), 
406  (bHD  and  (bK2)  of  tha  Act  and  the 
fmj\rtirtnt  resultii]^  from  the  application 
of  section  4975  of  the  Code,  by  reesoo 
of  section  4975(c)(1)  (A)  through  (E)  of 
tha  Code,  shall  not  apply  to  (1)  the 
guaranty  (the  Guaranty)  by  Fleldcrast 
Caiman,  Inc.  (the  Employer),  the 
sponsor  of  the  Plans,  of  anunmts  due  the 
Plans  vnth  respect  to  three  guaranteed 
investment  contncts  (the  GICs)  issued 
by  Confederation  Life  Insurance 
Compauv  (Confedaration);  (2)  the 
potential  mitansinns  of  cradit  (the 
Advances)  to  the  Plaiu  by  tha  Employer 
pursuant  to  the  Guaranty;  (3)  the  Plans' 
potential  repayment  of  the  Advances; 
and  (4)  the  potential  purchase  of  the 
QCs  from  the  Plans  by  tha  Employer  tor 
cash;  provided  the  foUowisg  conditians 
an  satisfied: 

(A)  All  terms  and  cooditions  of  such 
transactions  an  no  less  favnable  to  the 
Plans  than  those  whidi  the  Plans  could 
obtain  in  snn's-length  transactions  with 
unrelated  parties; 

(B)  No  interest  and/or  expanses  are 
paid  by  the  Plans  in  connection  with  the 
transactions; 

(C)  The  proceetls  of  the  Advances  an 
used  solely  in  lieu  of  payments  due 
from  Confederation  with  respect  to  the 
GICs: 

P)  Repayment  of  tha  Advances  will 
be  restrictml  to  the  GIC  Proceeds, 
defined  as  the  cash  pitx:»edB  obtained 
by  the  Plans  from  or  on  behalf  of 
Confedaration  with  respect  to  the  GICs; 

(E)  Repayment  of  the  Advances  will 
be  waived  to  the  extent  that  the 
Advances  exceed  the  GIC  Pr<x»eds;  and 

(F)  In  any  sale  of  a  GIC  to  the 
Employer,  the  Plans  will  receive  a 
puichase  price  which  is  no  less  than  the 
blr  market  value  of  the  GIC  as  of  the 
sale  date,  and  iu>  leaa  than  the  GICs 
"Book  Value"  as  defined  in  the  Notice 
of  Proposed  Exemption,  pltis  poet- 
maturity  interest.  If  applicable,  at  tba 
FIF  Rate  as  dafinad  in  the  Notice  of 
Proposed  Examption,  less  any  Advances 
maoa  pursuant  to  this  exemptian  and 
any  (9C  Proceeds  received  with  respect 
to  the  GIC,  as  of  the  sale  date. 

For.a  more  complete  stateltlent  of  the 
facts  and  representations  supporting 
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this  exemption,  rein  to  the  notica  of 
piopoaed  exemptian  published  on  May 
6. 1996  at  61  FR  20281. 
KM  Rmmn  MFOMMTION  OCNTACT: 
Ronald  WUlatt  of  the  Oapartmant, 
taleidione  (202)  210-8881.  Cnds  is  not 
a  toll-free  number.) 

Genaral  Infbnnatiaa 

The  attantion  of  interested  persona  is 
directed  to  the  fallowing: 

(1)  The  hct  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  anA/ar  section 
4075(c)(2)  of  the  Code  does  not  relieve 
a  fidudary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisioas  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
lenauiklity  provisions  of  aaction  404 
of  the  Ad,  which  among  other  things 
tequira  a  fidudary  to  discharge  his 
duties  reqiecting  the  plan  solely  in  the 
interest  of  the  paitldpants  aiul 
banefidarias  of  the  plan  and  in  a 
prudent  tsahion  in  accordance  with 
aectian  404(aKlMB)  of  the  Ad:  nor  does 
it  afied  the  reqidrement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  tha 
employees  of  the  employer  matntajTiii^g 
the  plui  and  their  beoefidaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Ad  arul/ 
or  the  Code,  indudlng  statutory  or 
administrative  exemptions  and 
ttanaadional  rule*.  Fuithermon,  tha 
fact  that  a  transadian  is  subjed  to  an 
administrative  or  statutory  exemption  is 
not  dlsposiUvB  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction:  and 

(3)  The  availability  of  these 
exemptions  is  subjed  to  the  express 
conditian  that  the  material  facts  and 
representations  contained  in  each 
applicatioa  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  ceeae  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  appUcation  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  St  Washington,  D.C  this  17tli  day 
of)uly.  1S1M. 
tvaaSmsMd. 

Director  of  Exemption  Detenninations. 
Pemkm  and  Welfare  BenefHt  Administrotion, 
U.S.  Department  ofLibor. 
(FR  Doc  g6-l»S39  Filad  7-1S-II6;  8:45  unl 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMNMTRATION  . 

PMto*t6-07q 

No«M  ofProapMlhM  PaiMM  UoMiM 

MMNCY:  National  Aeronautics  and 

Space  Administration. 

ACTKM:  Notice  of  Prospective  Patent 

License. 


NASA  hareby  gives  notice 
that  SatstySCAN,  LLC  of  Ordunl  Park. 
New  York,  has  applied  for  an  exdusiva 
license  to  practice  the  Invention 
described  and  claimed  in  a  pending  U.S. 
Patent,  entitied  "Flame  Imaging 
System"  SSC-00040,  which  is  assigned 
to  the  United  States  of  America  as 
rapresentad  by  the  Administntor  of  tha 
National  Aeronautics  and  Space 
Administration.  Written  objectioiu  to 
the  prospective  grant  of  a  license  to 
SafsQrSCAN,  LLC  should  be  sent  to 
Beth  Vrioni,  John  F.  Kennedy  Space 
Center,  Mail  Code:  Effi-TPO,  Kennedy 
Space  Center,  PL  32899. 
DATES:  Responses  to  this  Notice  must  be 
received  on  or  before  September  20, 
1996.  For  further  information  contad: 
Beth  Vrioni  at  (407)  867-2544. 

Oslad:  July  10, 191MI. 
Edward  A.  FranUa, 
General  Counsel. 
[FR  Doc  96-18517  Filed  7-19-06;  8:45  am] 


{Notica  96-Oni 

Note*  of  PrcMpaethw  Patent  UnciM 

A(2ENCY;  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 


NASA  hereby  gives  notice 
that  Vanguard  Space  Corporation,  of  Los 
Angeles,  California  90064,  has  applied 
for  a  partially  exdusive  license  to 
practice  the  invention  disclosed  in 
NASA  Case  No.  MSC-22745-1,  entitled 
"Method  and  Apparatus  for  Coupling 
Space  Vehides."  for  which  a  U.S.  Patent 
Application  was  filed  by  the  United 
States  of  America  as  reprasentAd  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  ol^acUoiu  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr. 
Hardie  Barr,  Patent  Attorney,  Johnson 
Space  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  (insert  60  days  from  the  data 
of  publication  in  the  Faikfal  Kagiaiar). 

ran  FUflTHEn  iNFOflMATioN  contact: 

Mr.  Hardie  Barr,  Patent  Attomm, 
Johnson  Space  Center,  Mail  Cotle  HA, 


Houston.  Texas;  tala^ioaa  (713)  489- 
1003;  In  (713)  244-84S2. 

Oatsd:^llylO,1906. 
Bdward  A.  FnaUa. 
GanaraJ  Couiue/. 
(FK  Doc  96-18518  Filed  7-19-M;  8:48  am) 


NUCLEAR  REQULATORY 

roMMiniioN 

[OadMNa  17-47] 

MmvNMcnofi  01  sn 
VtoqMMi  to  ■  UoMiM  for 

I    d^MaJ   ^^^^   nm  ^  n    ■  n  Ol  »*" 

LOWtaOVM  RMIOOCIIVO  liMii 

ContoMng  SpMWMiolHr 

CTMRnNIClMf  SyOtoflMy 

and  M  Opportunity  for  ■  HMitaQ 

AOEMCr:  NudearRegulatoy 
Commissicm. 


The  Nuclear  Regulatory 
Commission  is  considering  an 
amendment  request  of  License  No.  12- 
13536-01.  This  license  is  issued  to 
Chem-Nuclear  Systems,  Incorpotalad 
(CNSO  for  the  disposal  of  wastes 
containing  spedsl  nudear  matoial 
(SNM)  in  the  low-level  ndioactive 
waste  disposal  tsdlity.  located  near 
Bamvrall,  South  Carolina.  NRC  licenses 
this  tadlity  under  10  CFR  Part  70.  The 
South  Carolina  license  was  amended  on 
August  11. 1995,  to  require  disposal  of 
Class  A  waste  in  concrete  vaults,  as  well 
as  improvements  to  the  infiltration 
monitoring  system  and  the  enhanced 
engineering  cap  design.  On  October  10. 
1905,  CNS]  submitted  an  amendment 
retjuest  to  incorporate  these  changes  of 
the  South  Carolina  license  into  the  NRC 
license. 

FOfI  FtHmcn  MFOMMTMM  CONTACT: 
Timothy  E.  Hanis.  Low-Level  Waste  and 
Decommissioning  Projects  Branch, 
Division  of  Waste  Management.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 
Telephone:  (301)  415-6613.  Fax.:  (301) 
415-5308. 

SUPPLBKNTAItV  mfomution: 

Background 

The  LLW  disposal  facility  located 
near  Barnwell,  South  Carolina,  is 
licensed  by  the  State  of  South  Caroliiu 
for  diq>osal  of  source  and  byproduct 
material.  The  NRC  license  allows  the 
disposal  of  SNM,  and  acknowledges  the 
State-regulated  activities  cosstitute  the 
major  site  activities.  As  a  result,  NRC 
relies  extensively  on  the  State's 
regulatory  program  to  evaluate  the 
fadlity  and  the  licensee's  capability  to 
demonstrate  reasonable  assurance  that 
the  disposal  of  LLW  can  be 
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aasmpliihad  nbly.  To  this  and.  NRC 
coardiDatM  raviaw  and  iimiii'iiiiit  of 
tha  UcaosM  with  tbs  6«ite  (rf  South 
Cmlina.  Daputnnnt  of  Haalth  and 
BnviraoiiMntal  Control.  To  avoid 
duplicativa  afiatt,  NRC  has  idantiflad 
seven!  araas  in  which  il  laliaa  piimatUy 
cat  tfaa  State  laguktoiy  prasniB.  Anas 
diaUnd  to  SNM  laguktian  an  dinctly 
evahialed  by  hOtC  Under  the  NRC 
Ucmue,  sevanl  Stata-identHlad  Ucsnea 
conditians  an  nfaancad;  diia  anauna 
tliat  NRC  is  awara  ofsigiilkaat  Ucanaea 
activltiaa  mjuiiing  State  ngula^ry 
sedan.  AdditlDoaUy.  NRC  liamxaalss 
conditions  in  the  StM  Uoanaa  which 
provide  NRC  the  latitude  to  anlbccs  the 
Agnsmaot  Stale  Hosnae  caoditians,  that 
is,  if  NRC  datanninsethat  such  actloB 
la  naceaaaiy.  Finally,  the  NRC  licanaa 
lines  nut  abrnflatft  ftr  «ti™<«i  A  the 
authority  of  the  State  of  South  Carolina 
govaniedby  its  Agnansnt  under 
sactian  274b  of  the  Atomic  Bnetgr  Act 
of  1954,  aa  amanded;  with  NRC  to 
legulate,  inapact  or  odianrise  exerciaa 
caotrol  of  opatatlcaia,  with  nroect  to 
souroa  and  byproduct  mlarial ,  fa 
djipaaal  of  that  matarial  at  the  IXW 
di^iosal  facility  at  BannraU.  South 
Carolina. 

Prior  to  the  Issuenoa  of  the  ptopoaed 
amaa^nont,  NRC  will  hava  nude 
findings  reipdad  by  d>e  Atomic  BnaiSr 
Ad  of  1964.  as  amsoded.  and  NRCs 
npilations.  Thaae  findings  will  be 
documented  in  a  Safsty  Evduation 
Report  and  an  Enyiwaimantal 

The  NRC  pnvidaa  notioa  that  this  is 
a  proceeding  on  an  untUcatian  (or  a 
Uoanaa  anModmant  aUing  within  tlM 
scope  of  Subpart  L.  "Infannal  Hearing 
Prooadune  for  Adjudicatioa  in 
Materials  Licanahig  Prooaedingi,"  of 
NRCs  lules  and  pacHoa  far  domeatlG 
Ucanaing  proceedings  inlO-CFR  Part  2. 
Pursuant  to  $  2.1209(a),  any  penon 
wfaoae  intaiest  amr  be  slfaeted  by  this 
proceeding  may  ills  a  laquast  to  a 
haarii«  in  aoosadanos  with  S  2.1205(0). 
A  nquaat  fa  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Fadaral  Ka^elar 
notice. 

In  additiiai  to  meeting  otbai 
qipUcsble  lequinments  of  10  CFK  Part 
2  ikiha  NRCs  ngulations.  a  tequaat  fa 
a  bearing  filed  by  a  parson  other  tibaff 
an  appUcant  must  deacribe  in  detail: 

1. 'Hie  intaraat  of  the  raquastar  in  the 
procsening; 

2.  Hear  that  intsrast  may  be  afbctad 
by  the  laaults  of  the  procaading. 
inMmHiH  dig  leseoni  why  the 
should  be  psnnltted  a  hsarlBg,  with 
partleulat  rafaranoa  to  the  iaotora  set  out 
in  S  2.1205(g); 


3.  The  miuastar's  sraaa  of  coooam 
about  the  hoensing  activity  that  U  the 
subject  matter  of  the  proceeding:  and 

4.  The  dicumstancaa  estshHsnIng  that 
the  request  for  a  hearing  la  timely  in 
aocordsnce  with  S  2.120S(c). 

in  accordance  with  10  CFR 
S  2.1205(e),  each  taqueat  fa  a  hearing 
muatalaobeserved.bydaliveting.it 
personally  or  by  mall,  to: 

1.  The  ^iplicant,  Chem-Nuclaar 
Systsma,  Inc.  140  Stoneridge  Drive, 
CohimUa.  South  CaraUna  29210, 
Atiantloa  Mr  William  B.  Houae,  and; 

2.  Tha  NRC  staff,  by  delivery  to  the 
Secniaty ,  VS.  Nudeer  Regulatory 
r,»nmi.rio..  WaAlngton.  D.C.  20555- 
0001.  Attaotiao:  Dadnting  and-Sarvloae 
Branch;  or  hand-daUw  comments  to: 
11S5S  RodcvlUs  Fiks.  Rockville,  MO 
between  7:45  ajiL  and  4:15  pjiL, 
Federal  woricdays. 

For  further  detaila  with  reaped  to  thlB 
action,  the  application  fa  amendment 
requeat  la  avaUable  fa  inspedlao  at  the 
NRCs  PubUc  Document  Room,  2120  L 
Street  NW..  Washington.  DC  20555. 

Oatad  «  Rockvllls.  kteylaiul,  this  16th  day 

ofjulyiaaa. 

For  tbs  Nndasr  RsgiliWry  rnmmtsrion. 
Mkfcasir.wakar, 

PnlKltBnutKMrUoacfWaitB 
Munsmnt  Offict  afNadmrUatmtal 
SafetfandSal^liaaitlt. 

[FS  Doc  ge-taaai  FUad  7-i»-aa;  scas  icai 
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In  Ifaa  Mattar  of  Mark  A.  lanaon  (Harm 
Addrsss  Dslstsd  Undac  10  CFR  2.37W)). 


Marie  A.  lanson  was  empioyad  as 
Praaidant  (rf  NUT  Services,  Inc.  in 
Caguaa,  Puerto  fUra.  in  1993.  NOT 
Services.  Inc.  (NPTS  or  T  irnnses)  holds 
Licanaa  Na  52-19436-01,  iaaued  to  the 
Lioanaae  in  1087  and  last  amended  by 
the  Nudeat  Raguiatory  Commission 
{NRC  or  CommisaiosC  pursuant  to  10 
CFR  Part  »  on  March  9. 1085.  The 
license  autborlXBa  Industrial  Baitim*  ny 
ladiogtaphy  in  arooadanre  with  the 
condltlniia  apadfied  tiMiein.  Mr.  Jaosoa 
was  identified  &i  a  bttar  from  die 
Licensee  to  NRC  dated  September  4, 
1993,  and  in  other  llcensiiig and 
inspection  oarnspandanoa„aathe 
Piasident.  NDTS. 


Caguaa.  Puerto  Rico.  i|i  reapooaa  to 
noUflcatiana  lacaived  in  ttw  NRC 
Region  n  office  that  on  Saptambar  4. 
1903,  two  contrad  iadiogn|dian* 
employed  by  NDTS  had  bem  unable  to 
ntum  a  ladiogtaphy  source  to  its 
shielded  position  following 
radlognphic  opaiatlans,  aniidi  resulted 
in  the  evacuation  of  the  Sun  OU 
Company  lefinery  in  Yabucoa.  Puerto 
Rico,  fa  sevarsl  hours.  Beeed  on  the 
lesults  of  the  inspection,  an 
investigatiao  WM  initiated  by  the  NRC 
Office  of  faveetigationa  (OQ  on 
Dsoembarao,  1003. 

Od  December  21, 1005.  CH  completed 
its  investigation  and  concluded,  in  part, 
the  NDTS.  with  the  Imowledge  and 
awoval  of  the  farmer  RadiaUan  Sabty 
Omoer  (RSO)  and  fonnat  Pnaidant 
delibantely  uttliaad  tadlogtaphats 
untrained  in  NDTS  operating  and 
emetganey  Itnxaduraa.  During  an 
August  31. 1005  interview  with  Ol,  Mr. 
)snsoa  stated  that  he  waa  awan  that 
even  a  highly  quaUfiad  radiographer 
from  another  oempany  must  ranived 
edditiooal  training  bafae  opeiatlng 
under  NDTS'  program.  Mr.  )aosan 
further  stated  that,  prior  to  the 
September  4. 1003  incident,  NDHTS' 
former  RSO  toldJife.  )eneon  that  tha 
radiogmphers  needed  additional 
training  prior  to  parfamlng 
ladiogtaphy.  Nooethalasa,  Mr.  )saaan 
alloarad  tlm  rsdiographera  to  condud 
licensed  activities  without  the  taquirad 
training.  In  addition,  Mr.  Jensoo  stated 
that  foUo%ving  tha  Saplainber  4. 1993 
inddent,  he  requeatea  both 
tadiogi^ihssa  to  sign  a  document 
certifying  that  thandiagi^bets  had 
been  trained  by  NDTS.  when  in  fact, 
they  had  not  been.  The  rediographets 
rafusad  to  sign  'iam  dociunent. 
Furtharmon,  during  e  May  IS,  199S 
transcribed  intarvlow  arith  OL  one  of 
die  iadiogrq)lisrs  coniilMMalad  Mr. 
Jensen's  adinisdan  (Le.,  that  Mr.  Janacn 
asked  the  ladiagiapherto  sipi  a 
document  ituUating  thd  the 
radiognphar  hadbaen  trained). 

By  letter  dated  February  20. 1990.  Mr. 
Jenaoo  was  inlmmad  of  the  inspection 
and  investigatian  reaults  aiul  was 
provided  the  oppottuBity  to  partidpate 
in  a  pradadsianal  anfaroaownt 
confarartoa.  Although  the  NRC  has 
canfiimaUon  that  Mb.  )enaan  received 
the  letter  (i.e.,  ntunwd  carliflad  mail 


1  *nm  iwgoyphwi  luf  utwJ  la  ths  wl  w 
ooMmtod  bv  NDTS  kaalWkMl  k»p«ii«  sod 
rnimiaMi  OaClL «  A^i iiis  «■»  l  lr»«>M  !■ 
WMtik.  ¥rhll»«>  iiilw  e<iea«a  —  ishlblwil 
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On  nsnamhar  10-17, 1003,  a  spadal 
hiapadian  of  MTTS'  adivttiea  waa 
conducted  at  the  Uoenaae'a  fadUty  in 
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raoaipt  aa  well  aa  a  telephone 
adaiowledgament  by  his  spouse  to  the 
NRC  on  Febniarv  20. 1996),  Mr.  )enson 
never  responded  to  the  letter  and, 
therefore,  no  confaranoe  has  been 
conducted  with  hisL  However,  on  May 
17, 1996,  a  telecoufotenca  was 
conducted  with  Mr.  Jenson  to  further 
discuss  this  caae.  Additionally,  on 
Fabniary  29  and  Mardi  4, 1996, 
prededaional  enforcement  oonferences 
were  conducted  with  one  of  the  contract 
radiographers,  and  NDTS.  respectively. 

Band  oo  the  information  gathered 
daring  the  inapedlon.  inveattgation, 
prededaional  enJbruament  confaenoes, 
and  subeequent  interviews  in  this  case, 
the  NRC  has  determined  that:  (l)  Mr. 
Jensen  deliberately  permitted 
unqualified  ladiograpbcas  to  petfoim 
radiognphy  fa  hflXTS  on  September  4, 
1993,  in  that  he  knew  the  radiographers 
hed  not  been  trained  in  NDTS 
procedures  or  equipment:  and  (2)  Mr. 
Jenson  attempted  to  generate  a  false, 
NRC-iequired  training  record  for  the 
contrad  tadiognpheis  involved  in  the 
source  disconnad  event  when, 
subsequent  to  September  4, 1903,  he 
leqoested  both  individuals  to  sign  a 
document  indicating  that  the  individual 
had  been  trained  in  the  NDTS  ndiation 
safaty  manual  and  prtxadun,  when  in 
fad,  tha  contrad  ladiogr^phu  had  not 
been  trained. 

m 

Based  on  the  above,  the  staff 
concludes  that  Mr.  )enson  engaged  in 
deliberate  miscondud,  a  violatioa  of  10 
CFR  30.10,  which  caused  the  Licensee 
to  be  in  violation  of  10  CFR  34.31(a)  by 
fatting  to  ^^liT*  trained  and  qualified 
individuals  for  the  condud  of 
ladiognpbic  operatloiu  at  the  Sun  Oil 
Company  refiniety  on  September  4, 
1993.  Mr.  Jenson's  attempt  to  generate  a 
falsified  training  record  for  the 
radiographer  also  demonstrates  a  lack  of 
intagiity  which  cannot  be  tolerated.  As 
the  foimer  President  of  NDTS,  Mr. 
Jenson  was  responsible  for  ensuring  that 
NDTS  conducted  adivitiea  in 
accordance  with  NRC  requirements.  The 
NRC  must  be  able  to  rely  on  the 
Licensee,  its  ofKcials  and  employees  to 
comply  with  NRC  requirements, 
indwting  the  tequitemants  to  train 
ndiogr^hara  in  accoitlance  with  NRC 
regul^ioos  and  to  "««<"»«<"  complete 
end  accurate  information  required  by ' 
the  NRC  Mr.  Jenson's  deliberate 
miacomdud  in  causing  die  Licensee  to 
violate  10  CFR  34.31(a)  ia  a  violation  of 
10  CFR  30.10  and  has  raiaed  serious 
doubt  as  to  whether  he  can  be  relied 
upon  to  comply  with  NRC  requirsments. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  liomsed 


adivitiaa  can  be  conducted  in 
oomplianos  with  the  Cammission's 
requirements  and  that  the  health  and 
safaty  of  the  ptiblic  will  be  protected  if 
Mr.  Jenson  were  permitted  at  this  time 
to  be  involved  in  NRC-Uoaosed 
activities.  Therefore,  the  public  health, 
safaty  and  interest  require  that  Mr. 
Jenson  be  prohibited  from  any 
involvement  in  NRC-lioenaed  activities 
for  a  period  of  five  years,  and,  if  he  is 
cuirently  involved  with  another 
licensee  in  NRC-Ucensed  sctivities.  he 
must,  following  the  eOsdive  data  of  this 
Order,  cease  such  edivitiea,  and  inform 
the  NRC  of  the  name,  addiaaa  and 
telephone  number  of  the  employer,  and 
provide  a  copy  of  this  Order  to  the 
employer.  Additionally,  Mr.  Jenson  is 
leipiired  to  notify  the  NRC  of  his  first 
employment  involving  NRC-lioensed 
scdvities  within  a  period  of  five  yean 
following  the  five-year  prohibition 
period. 

IV 

Accordingly,  putstiant  to  sediois  81, 
161b,  1611, 182  snd  186  of  the  Atomic 
Eneigy  Ad  of  10S4,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202,  and  10  CFR  30.10,  it  is  henby 
ordered  that: 

A.  For  a  period  of  five  yeara  bom  the 
effective  date  of  this  Order,  Mark  A. 
Jenson  is  prohibited  bom  »npi»g<ng  in, 
or  exercising  control  over  individuals 
engagad  in.  NRC-licensed  activities. 
NRC-llcenaed  activities  an  those 
activities  which  are  conduded  pursuant 
to  a  specific  or  general  license  issued  by 
the  NRC.  including,  but  not  limited  to, 
those  activities  of  Agieament  State 
licensees  canduded  pursuant  to  the 
authority  granted  by  10  CFR  150.20. 
This  prohibition  indudes,  but  is  nd 
limited  to:  (1)  Using  licensed  materials 
or  conducting  licensed  activities  in  any 
capsdty  mthin  the  Jurisdidian  of  the 
NRC;  and  (2)  supervising  or  directing 
any  licensed  activities  conduded  within 
the  )urisdiction  of  the  NRC. 

B.  At  least  five  days  jnlar  to  the  first 
time  that  Mari:  A.  Joison  engages  in,  or 
exercises  control  over,  NRC-licensed 
activities  within  a  period  of  five  yeara 
following  the  five-year  prohibition 
period  outlined  in  Sediim  IV.A  above, 
he  shall  notify  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  205SS. 
of  the  name,  address,  and  telephone 
niunber  of  the  NRC  or  Agreement  State 
licensee  and  the  location  where  the 
llcmaed  activities  will  be  performed. 
The  notice  shall  be  accoin{ianied  by  a 
statement  under  oath  or  affirmation, 
that  Mark  A.  Jenson  understands  NRC 
requirements,  that  he  is  conmiitted  to 
compliance  with  NRC  requirements. 


and  that  providea  a  basis  as  to  vdiy  the 
Commission  should  have  confidence 
that  he  will  now  comply  arith 
applicable  NRC  requitementa. 

The  Diiador,  Office  of  Enibrcamant 
may,  in  writing,  relax  or  rescind  any  oif 
the  above  conditions  upon 
demonstration  by  Mr.  Jenson  of  good 
cauae. 


In  acootdanos  with  10  CFR  Z.202. 
Mark  A.  Jenson  must,  and  any  other 
person  adversely  aSsded  by  this  Order 
may.  submit  an  answer  to  this  Onto, 
and  may  request  s  hearing  on  this 
Older,  within  20  days  of  the  date  of  dila 
Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  requests  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Diiedor,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Wasliington,  D.C  20555, 
and  include  a  statement  of  good  cause 
fa  the  extension.  The  ansvirer  may 
consent  to  this  Order.  Unlets  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  vniting  and  under  oath  or 
affirmation,  spedfically  admit  or  deny 
each  allegation  or  chaise  made  in  this 
Order  and  shall  set  forth  the  matten  of 
fad  and  law  on  which  Mr.  Jenson  or 
other  person  adversely  affeded  relies 
and  the  reasons  ss  to  why  the  Order 
should  not  have  been  issued,  any 
answer  or  request  for  a  bearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Service  Section. 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Offiix  of 
EnfcHcement  U.S.  Nudear  Raguiatory 
Commission.  Washington,  DC  20S5S,  to 
the  Assistant  General  Counsel  for 
Hearing  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  n.  Suite  2900, 101  Marietta 
Street  AtlanU,  GA  30323,  and  to  Marie 
A.  Jenson,  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Mark 
A.  Jenson.  If  a  person  other  than  Mart: 
A.  Jeiuon  requests  a  hearing,  that  parson 
shall  set  forth  with  particularity  the 
maimer  in  which  his  or  her  interest  ia 
adversely  affeded  by  this  Older  and 
shall  address  the  criteris  sd  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Mark  A. 
Jenscm.  or  another  person  whose  interest 
is  adversely  affected,  the  Commission 
will  issue  on  Order  designating  theUme 
and  place  of  any  hearing.  If  s  hearing  is 
held,  tha  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  fa 
hearing  or  written  approval  of  an 
extension  of  time  in  i^cb  to  request  a 
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hauing.  the  pnnriiiaaa  fpadfiad  in 
Sactian  TV  above  ihall  be  Bnal  20  dayt 
from  the  date  of  (bi«  (Mar  wtdioot 
fintlMfotdarorpwiiaeilliigi  If  an 
axtanaiaB  of  Uma  far  raquaating  a 
haaiing  haa  bean  amnond.  tha 
ntoviaiaaa  qwdflad  In  SacUao  IV  iball 
ba  Ibal  whan  the  extmiian  o^iraa  if  a 
hearing  raquaat  ha«  not  baao  recalvad. 

For  th*  Nudau  Ragulatmy  CoinmiMion. 

Datod  at  ihicMIb.  MaiTlHd.  tUa  IMfa  day 
oltaijttat. 

DtpmjrBlmaainOttclarforNuchar 

Ummiih  tiifiitii.fH^^umhaadOpmaUoia 

Support. 
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PA 

UnMr  riMNunng 


In  the  Manat  of  }Maa  N.  Otado  (Hona 
AdtkBM  Oablad  Uodar  10  CVK  2.790. 


)aau«  N.  Osario  wai  onployad  aa  the 
Raidiatiaii  Safety  Officar  (KSO)  of  NDT 
Sarvices.  loa  (NDTS  or  Lioenaee)  In 
Caguaa,  Puerto  Rico,  in  1993.  NDTS 
holda  Uoanae  Ma  52-ig43»-01,  iiauad 
to  the  licanaee  in  1987  and  laat 
amended  by  the  Nuclear  Ragulabay 
Commisaian  (NKC  or  Commiaaion] 
punuant  to  10  CFK  Part  30,  on  March 
9, 1995.  The  licenae  authoilaes 
Induatrial  gamma  ray  ladlogiapby  in 
accordance  with  the  oondiliona 
ipermed  therein.  Mr.  Oacuio  waa 
identified  in  conaecutive  amendments 
to  NKC  Uoanae  No.  52-19438-01,  dated 
January  12, 1992  and  October  26, 1993, 
and  in  other  licensing  carreapondence, 
aa  the  RSOftw  NDTS, 

n 

On  December  lS-17, 1993,  a  apecial 
inspection  of  NDTS'  activities  was 
conducted  at  the  licensee's  bdlity  in 
Caguas,  Puerto  Rico,  in  reqionae  to . 
notifications  received  in  the  NRC 
Region  n  office  that  on  Saplamber  4, 
1993,  two  contract  radiographers  ■ 
employed  by  NDTS  had  be«a  unable  to 
return  a  radiography  aouice  to  its 
shielded  position  tallowing 
isdiogiapliic  operationa,  indch  raaultad 
in  the  avacuatiao  of  the  Sun  Oil 


I  TIm  ndiopmphtn  iovoh^  io  tfaa  wnxA  w«n 
oootxadid  bjr  NDTS  Iran  NttliNi*!  bupscdoo  uid 
Cansultanls  (NKI.  an  A^woMnl  Sitfa  UcMMM  in 
FlDridL  Whlls  ao  wriltn  contno  n  tiWIrfiil 
ID  onlllaa  tba  ■ooiM  ud  ooodltioBi  of  wcrt.  baiad 
OB  th*  laSommtiaa  avallifata,  tfaa  MBC  oondudad 
\bMl  Ihm  wnk  yluiuml  CD  Siipamlm  4,  l»e3,  aw 
jMffannad  andv  tlM  piovWails  of  tba  Niyre 


Cfanpany  raflnary  located  in  Yabuooa. 
Puerto  Moo,  for  aavaial  hours.  Baaed  on 
the  naults  of  the  Inspection,  an 
invasdgatlon  was  initlatad  by  the  NRC 
OBce  of  bvaadgatians  (Oq  on 
December  30. 1M3. 

On  narambar  21,  IMS.  01  completed 
its  iiiiaatljjitlim  and  coocludad.  in  part, 
that:  (1)  NDTS,  arith  the  knowledge  and 
approval  of  the  fonoMr  RSO  and  fiormer 
Praaldaal.  daUbawlaly  utlUaed 
mdlogiapban  untrained  in  NDTS 
operating  Midamaigancyppiceduraa; 
and  (2)  NDTS.  thnmigh  the  acUona  of  the 
fatmar  RSO,  prtividad  the  NRC  with 
docunMDtatioa  that  Uaeiy  oartifled  the 
ladioBqdMrs' tiaiolng. 

Dunng  an  August  31, 109S  interview 
with  OL  Mr.  Osotio  stated  that  he  was 
aware  that  the  radiognplian  naadad 
ttaiidng  and  that  thay  ware  Tsquirad  to 
paaa  aprofldancy  taat  pdor  to  working 
at  the  Sun  OU  Company  tefinary,  Mr. 
Oaocio  added  that,  prior  to  hMngthe 
radlogiapben.  he  infannad  NDTS' 
ioaiier  Praaidant  that  the  radiographers 
would  have  to  be  trained  and  tested  on 
NDTS  equipment  Nonetheless,  Mr. 
Osoiio  <nd  not  train  the  ladiographara 
because  they  left  for  their 
»r«^«»unmwt«««»i«  and  ha  waa  tirad  and 
want  home,  although  he  knew  that  they 
would  work  thrir  Alft  without  the 
nquired  training.  As  to  the  bbe 
trailing  documentation,  Mr.  Oaorio 
statadmat  he  knew  he  signed  Use 
documentation  and  that  such 
blsification  constituted  a  violation  of 
NRC  regulations,  but  he  signed  the 
documentation  bacsuse  he  "needed  to 
have  something." 

Based  oo  the  OI  conclusions,  the  NRC 
further  oondudad  that  during  the 
December  16-17, 1993  inspection,  the 
former  RSO  orally  represented  to  an 
NRC  inspector  that  he  damonstiated  the 
safe  use  of  the  NDTS  radiography 
equipment  prior  to  allowing  two 
contract  radiographers  to  operate  the 
equipment  on  September  3, 1993,  when 
he  knew  that  be  had  not  ccoducted  such 
a  demonstrBtian. 

On  February  15, 1996,  Mr.  Oaorio  was 
contacted  by  telephone  and  initially 
infbnned  of  the  inspectian  and 
investigation  results  snd  was  provided 
the  opportunity  to  paftiripata  in  a 
prsdecisiOKial  enforcement  conference. 
During  this  telephone  conversation,  Mr. 
Oaorio  declined  to  attend  this 
cooference.  By  letter  dated  February  20, 
1996,  Mr.  Osorio  was  transmitted  the 
Inspection  Report  and  the  sjmopsis  of 
the  OI  investigation  and  again  offered 
the  opportunity  to  attend  a  confisrance. 
To  date,  Mr.  Osorio  has  not  responded 
to  the  February  20, 1996  letter.  No 
cottbrenoe  has  been  conducted  vdth 
him:  however,  on  May  16, 1996,  a 


talarnnfersaica  <wa  conducted  with  Mr. 
Osorio  to  further  diacusa  this  case. 
Additionally,  on  February  29  and  Mani 
4. 1980,  prederlsional  enfascemant 
oonfecanoes  were  conducted  vrlthoDa  of 
the  contiact  radiographera.  and  NDTS, 
reniectively. 

Baaed  on  the  infoonatlan  gaiharad 
during  the  inspectian.  investigation, 
pradedaitfmal  enferaament  oonferances. 
and  siihseqiimit  iutatKlawa  in  this  case, 
the  NRC  has  datacmlnad  that:  (1)  Mr. 
Osario  delibarately  paimittad 
imqiialifled  radiopaphwra  to  patfuam 
radiography  far  hOTTS  on  Sairtambar  4, 
1003,  in  that  ha  koaw  die  radlogtaphaia 
hid  not  baan  tninad  in  NETS 
prooaduraa  or  equlpmspt;  (2)  oo 
December  10. 1003.  Mr.  Oaorio  provided 
an  NRC  inspactoi  widi  written 
caitlflfcationoftheqnaHflratlonsofthe 
twocootracti 


Saptamber  3. 1903.  vAieh  blaaly 
indicatad  that  the  ladiogwtJiats  had 
bean  qualified  baaed  CD  lecorda 
obtained  from  their  principal  employer 
and  by  the  experience  damoaiatntad  by 
the  contract  ladiogiaidian  to  him;  and 
(3)  on  Dscember  16. 1993.  Mr.  Osorio 
provided  blae  oral  •tatemaols  to  an 
NRC  inqiectar  indicating  that  he  had 
demonsbatad  the  safe  use  of  the  NDTS 
radiography  equipment  to  the 
radiographan  on  September  3, 1993, 
wheh.  in  bet.  he  had  not  conducted 
such  8  demonstration- 

m 

Based  on  the  above,  the  ataff 
concludes  that  Mr.  Osorio  engaged  in 
deliberate  m^frv<n/i.ir«  a  violation  of  10 
CFR  30.10,  tvhidi  caused  the  Licensee 
to  be  in  violation  of  10  CFR  34.31(a)  by 
deliberately  failing  to  utilize  traiited  and 
qualified  individuals  during  the 
conduct  of  radiographic  oparatians  at 
the  Sun  Oil  Company  refinery  oo 
September  4, 1993.  Mr.  Oaorio  also 
violated  10  CFR  30.10(sK2),  and  caused 
the  Licensee  to  be  in  violaUon  of  10  CFR 
30.9,  by  delifaetately  providing 
materially  inaccurate  and  incomplete 
informatian  to  the  NRC  As  the  fanner 
RSO  of  NDTS,  Mr.  Osorio  was 
responsible  to  asstite  that  NDTS 
conducted  activities  in  accordance  with 
NRC  requiraments  and  the  NDTS 
radiation  safety  program.  The  NRC  must 
be  able  to  rely  on  the  Licensee,  its 
officials  and  employees  to  comply  with 
NRC  tequiramants.  including  the 
requirements  to  train  tadiogr^>hers  in 
acoordanoe  with  NRC  regulations  and  to 
provide  complete  and  accurate 
InlonnatiGn  to  the  NRC  Mr.  Osorio's 
deliberate  misconduct  in  causing  the 
Licenaee  to  violate  10  CFR  34.31(a),  and 
his  deliberate  submission  to  the  NRC 
materially  inaccurate  and  incomplete 


Federal 


/  VoL  61.  No.  141  /  Monday.  July  22.  1996  /  Notices 


37tll 


information,  are  violatioiu  of  10  CFR 
30.10  and  have  raised  serious  doubt  as 
to  whether  he  can  be  relied  upon  to 
comply  with  NRC  requirements. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Conmiission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  Osorio  were  permitted  at  this  lime 
to  be  involved  in  NRC-licensad 
activities.  Therefore,  the  public  beelth. 
safety  and  interest  require  that  Mr. 
Osorio  be  prohibited  from  any 
involvement  in  NRC-Uoensed  activities 
for  a  period  of  five  years,  and,  if  he  is 
currently  involved  tvith  another 
licensee  in  NRC-Ucensed  activities,  he 
must,  foUowdng  the  elSbctive  date  of  this 
Order,  cease  such  activities,  and  inform 
the  NRC  of  the  name,  eddrara  and 
telephone  number  of  the  employer,  and 
prmrida  a  copy  of  this  Order  to  the 
employer.  Additionally,  Mr.  Osorio  is 
reqiiired  to  notify  the  NRC  of  his  first 
employment  involving  NRC-licensed 
activities  within  s  period  of  five  years 
following  the  five-year  prohibition 
period. 

IV 

Accordingly,  pursuant  to  sacticns  81, 
leib,  leii,  IBZ  and  186  of  the  Atomic 
Eneigy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202,  and  10  CFR  30.10.  it  is  hereby 
ordered  that: 

A.  For  a  period  of  five  years  from  the 
efliBGtive  date  of  this  Order,  )esus  N. 
Oaorio  is  prohibited  from  engaging  in, 
or  exerd^ng  control  over  individuals 
engaged  in  NRC-Ucensed  activities. 
NK>lioBnaed  activities  are  thoee 
activities  which  are  conducted  pursuant 
to  a  specific  or  general  license  issued  by 
the  NRC,  including,  but  not  limited  to, 
those  activities  of  Agreement  State 
licensees  conducted  pursuant  to  the 
authority  granted  by  10  CFR  150.20. 
This  prohibitioa  includes,  but  is  not 
limited  to:  (1)  Using  licensed  materials 
or  conducting  licensed  activities  in  any 
capacity  withLa  the  Jurisdiction  of  the 
NRC;  and  (2)  supervising,  directing,  or 
serving  as  Radiation  Safety  Otfioar  far 
any  licanaed  activities  conducted  vridiln 
the  Jurisdiction  of  the  NRC 

B.  At  least  five  days  prior  to  the  first 
time  that  Jesus  N.  Osorio  engages  in,  or 
exercises  control  over,  NRC-licensed 
activities  within  a  period  of  five  years 
following  the  five-year  prohibition  in 
Section  IV.A  above,  a,  be  shall  notify 
the  Director,  Office  of  Enforosment,  VS. 
Nuclear  Regulatory  Cammisaion, 
Washington,  D.C  20555,  of  the  name, 
addieaa,  and  telephone  number  of  the 
NRC  or  Agreement  State  licenaee  and 


die  location  where  the  licensed 
activities  will  be  performed.  The  notice 
shall  ha  aocompaniad  by  a  statement, 
under  oath  or  affirmation,  that  Jesus  N. 
Osorio  understands  NRC  requiraments, 
that  is  committed  to  compliance  with 
NRC  requirements,  and  tnat  provides  a 
basis  as  to  why  the  Commission  shotild 
have  canfid«>ce  that  he  will  now 
comply  with  applicable  NRC 
requirements. 

'The  Director,  Office  of  Enforcement, 
may.  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Osorio  of  good 
cause. 


In  accordance  with  10  CFR  2.202, 
Jesus  N.  Osorio  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  When  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  s  hearing.  A  request 
for  extension  of  time  must  b«  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission  Washington,  D.C  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall. 
In  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  fiisUi  the  matters  of 
feet  and  law  on  which  Mr.  Osorio  or 
other  person  adversely  aSected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  bearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington.  DC  20655.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regtdatoty 
Commission,  Washington,  DC  20555,  to 
the  Assistant  Ganraal  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  n.  Suite  2900. 101  Marietta 
Street.  Atlanta,  GA  30323,  and  to  )esus 
N.  Osorio,  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Jesus 
N.  Osorio.  If  a  parson  other  than  Jesus 
N.  Osorio  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  or  her  interest  is 
adversely  aSacted  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Jesus  N. 
Osorio,  or  another  person  whose  interest 
is  adversely  afiected,  the  Commission 
will  Issue  an  Order  deaignating  tfaa  time 


and  place  of  any  hearing  If  a  hearing  la 
held,  the  isstie  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  Ihsafaaeoca  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
bearing,  the  provisions  s[>ecified  in 
Section  rv  above  shall  be  final  20  days 
bom  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  spedfieicl  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
haering  request  has  not  been  received. 

Doled  at  RockviUs,  Maryland,  this  16lh  day 
of  luly  1996. 

For  the  Nuclear  RegulatOfy  CommissiaiL 
HBgh.l.T1i    r     Jr- 

DepulySxecutimDinclor  for  Nadav 
Uatehals  Safety,  Safegtaids  and  OpenUoBM 
Support. 
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[Dectal  Naa.  a»-MO  and  SO-3701 

Duke  Power  Company;  MeQub* 
NudaarStMon.  UnM  No*.  1  and  2 


FlndinQ  of  No  SlQnMcant  Inipaot 

The  U.S.  Nuclear  Ragulatoiy 
Commission  (the  Commlssian)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-0 
and  NPF-17,  issued  to  Duke  Power 
Company  (the  licensee),  for  operation  of 
the  McGuire  Nuclear  Station,  UiuU  1 
and  2,  located  in  Mecklenburg,  North 
Carolina. 

Enviiedmantai  AaaaaeaMBt 

Identification  of  the  Proposed  Action 

By  letter  dated  March  4, 1996,  Duke 
Power  Company  (DPC)  submitted  a 
proposal  for  amendments  to  the  Facility 
Operating  Licenses  that  would  allow  tha 
McGuire  Units  1  and  2  Containment 
Airborae  Particulate  RadiatioD  Monitors 
(CAPRMs,  1/2  EMF3S(L))  to  be 
reclassified  in  the  Final  Safety  Analysis 
Report  (FSAR)  as  non-seismic  Category 
I.  During  a  DPC  engineering  review  of 
the  seismic  classification  of  these 
CAPRMs,  it  was  determined  that  these 
moniton  are  not  seismic  Category  L 
Furthermore,  TSPC  had  documents  that 
showed  that  these  monitors  are  not 
required  nor  were  they  ever  intended  to 
be  seismically  qualified.  Also,  in  a  DPC 
letter  to  the  NRC  dated  March  2S,  1981, 
DPC  fiuther  stipulated  tiiat  the  CAPRMs 
were  not  safa^  related.  However,  none 
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of  this  infomutioo  was  reilactad  In  the 
McGuinPSAR. 

By  lettei  dated  MBd>4, 19SB,  the 
licanaee  stated  that  the  mattar  involved 
an  unraviewed  safaty  question  and 
requested  amandmants  to  its  FacUity 
Operating  Licenses  including  propoaed 
changes  to  the  FSAR,  which  would 
daiily  that  the  CAPRMs  an  not 
Am^immA  fo  reouin  foncUoDal  following 
a  sa6  shutdown  eaithquake  (SSE). 
FxaOtet,  the  licanaee  his  propoaed  an 
altamaUve  to  Poaition  C6  of  Ragulatory 
Guide  (RG)  1.45,  "Reactor  Coolant 
Praasuie  Boundaiy  Leakage  Datectian 
Systama,"  by  showing  that  adequate 
instnuneolation  and  praceduise  will  be 
available  to  assess  amdltiaoa  inaida 
containment  following  a  seismic  event 
compaiable  to  an  SSE  and  that 
accordingly,  the  seismic  qualifiration 
requiinnant  for  the  CAFIMs  may  be 
dtOated  6am  the  FSAR. 

ThaNetd  for  tiiaPn^oied  Action 

The  pitipoaed  adian  is  naadad  so  that 
the  appropriate  aeismic  qualification  for 
the  CAPRMs  can  be  reflected  in  the 
FSAR. 

Environmental  Iwpactt  of  the  Piopotad 
Action 

The  Commissian  haa  completed  its 
evaluation  of  the  propoead  revisions  to 
the  FSAR.  The  pttmoeed  revisions 
would  permit  the  Containmant  Airborne 
Particulate  Radiation  Mtmitots  (1/2 
EMF38(L))  at  McCuire  Units  1  and  2  to 
be  classified  as  non-seismic  Category  I. 
.The  safety  cooaidarations  associated 
with  this  te-daasification  have  been 
evaluated  by  the  NRC  staff.  The  staff  has 
concluded  that  the  licensee  has 
damanatratsd  an  acceptable  alternative 
to  Poaition  C6  of  RG  1.4S  by  allowing 
that  adequate  instrumentation  and 
procedures  will  be  available  to  assess 
conditions  inside  contaiiunent 
following  a  seismic  event  compaiable  to 
an  SSE.  The  proposed  changes  have  no 
adverse  efiect  on  the  probability  of  any 
aoddent.  No  changes  are  being  made  in 
the  types  or  amounts  of  any  radiological 
affluents  that  may  be  released  ofisite. 
There  is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  expoaure. 

Accordingly,  the  Commission 
coochides  that  there  are  no  significant 
radiological  environmental  impacts 
aasodated  with  the  propoaed 


With  TBgaid  to  potential 
nrairadiological  impacts,  the  propoaed 
action  involvaa  batures  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  afbct 
nonradiologlcai  plant  efili^pnts  and  has 
no  othm  environmental  impact 


Accordingly,  the  Commission  concludea 
that  than  are  no  significant 
nonndiological  environmantal  impacts 
assodatad  writh  the  propoaed  actloD. 

AJtanmtivea  to  the  Proposud  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  altamativas  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  this  action  would  be  to  deny  the 
requested  amendments.  Such  action 
wmild  not  reduce  the  environmental 
impacts  of  plant  operations. 

Ahemative  Use  ofReaomcas 

This  action  doea  not  involv/the  use 
of  resources  not  previously  considered 
in  the  "Final  Enviromnental  Statement 
Related  to  the  Operation  of  McGuire 
Nuclear  Station  Unite  1  and  2."  dated 
April  1976. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  B,  1996,  the  NRC  staff  consulted 
with  the  North  Carolina  State  official, 
Mr.  ].  Jamea  of  the  Division  of  Radiation 
{Protection,  Department  of 
Envinmmenlal,  Health  and  Natural 
Resources,  regarding  tl»  environmantal 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  SlyiHiratit  Isapact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  enviranaient  Accordingly,  the 
Commiaaion  haa  detarmined  not  to 
prepare  an  anviranmental  impact 
statement  for  the  proposed  license 
amendments. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
March  4, 1996,  which  is  available  for 
public  iiupection  at  the  Commiaaion's    . 
Public  I}ocument  Room,  The  Geltnan 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  J.  Murrey 
Atkins  Library,  University  of  North 
Carolina  at  Charlotte  (UNCC  Station), 
CSiarlotte,  North  Carolina. 

Datad  at  Rockvilla,  Maryland,  this  Jrd  day 
o{)ulyl99e. 
For  the  Nuclear  Ragulatoiy  Cmuniasion. 
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/MBICV:  Office  of  Persoonal 

Management 

i>cnON:  Notice.  

■UMMMIY:  Notice  is  hereby  given  of  the 
mambership  of  the  OPM  SES 
Performance  Review  Board. 
FOM  FURTHEfl  WroWWnOW  CONTACT: 
Mark  D.  Reinhold,  Office  of  Human 
Resources  and  EEO.  Office  of  Personnel 
Management,  1900  E  Street,  NW., 
Washington,  DC  20415,  (202)  806-1882. 
aumaCNTAMV  MFOMMTICN:  Section 
4314(c)  (1)  through  (5)  of  Title  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accortlanoe  with  regulations  prescribed 
by  the  Office  of  Persoimel  Management 
one  or  mote  SES  perfoimance  review 
boards.  The  board  reviews  and  evaluatea 
the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
teconunendalioos  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 
OFFICE  OF  PERSONNEL  MANAGEMENT. 
Jsmm».KtBi. 
Director. 

Following  are  the  tegular  members  of 
the  SES  Performance  Review  Board  for 
the  Office  of  Persoimel  Management: 
Lorraine  Green.  E)epuw  Director 
Janice  Lachanca,  Cidef  of  Staff 
William  E.  Flyim,  m,  Asaodate  Director, 

Retirement  and  Insurance  Service 
Mary  Lou  lindholm,  Assodats  Director, 

Employment  Service 
Allan  Heuetman,  Aaaociate  Director, 

Human  Raaourcaa  Systems  Service 
Carol  Okin,  Aasodate  Director,  Office  of 

Merit  Systems  Oversight  and 

EffiBcdveneas 
Rose  Gwin,  Director,  Office  of  Human 

Resounxa  and  EEO 

KR  Doc  8«-l«51B  nlad  7-lS-9e:  S:4S  ami 


PRESIDENTIAL  ADVISORY 
LUI— iiH  ONOWfWAH 
VETERANS' ILLNESSES 


Project  Managn,  Project  Directorate  0-3. 
DMtion  ofBeactor  Projecte—Ull.  Office  of 
Nuclear  Heacior  Regulation. 
IFK  Doc  ge-lS4U  Filed  7-lS-«e;  8:45  am] 


AOCNCV:  Presidential  Advisory 
Coimnittee  on  Gulf  Wsr  Veterans' 
ill.u«.«. 

ACnON:  Notice  of  open  meeting. 


:  This  notice  is  hereby  given  to 
announce  an  open  meeting  of  a  panel  o( 
the  Presidential  Advisory  Committee  on 
Gulf  War  Veterana'  Tllnaaana.  The  panel 


will  discuss  several  issues  relevant  to 

the  Committee  charter  and  will  receive 

comment  bom  members  of  the  public 

Dr.  Andree  Kidd  Taylor  will  chair  this 

panel  meeting. 

dates:  August  6, 1996, 9:00  ajn.-4:00 

pjn. 

PLACE:  Adam's  Mark  Hotel,  1550  Court 

Place,  Denver,  CO  80202. 

SUfVLEMEHTARY  mFOflMATION:  The 

President  established  the  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses  by  Executive  Order 
12961,  May  26, 1995.  The  purpose  of 
this  Advisory  Committee  is  to  review 
and  provide  recommendations  on  the 
full  range  of  government  activities 
associated  with  Gulf  War  veterans' 
illnesses.  The  Advisory  Committee 
reports  to  the  President  through  the 
Secretary  of  £)efense,  the  Secretary  of 
Health  and  Human  Services,  and  the 
Secretary  of  Veterans  Affairs.  Advisory 
Committee  members  have  expertise 
relevant  to  the  functions  of  the 
Committee  and  are  appointed  by  the 
President  from  non-Federal  sectore. 

Tenlative  Agenda 

Tuesday,  Augusts.  1996 

9:00  a.m. 

Call  to  order  and  opening  remarks 

Public  comment 
10:30  ajn. 

Break 
10:45  a.m. 

Briefing:  Department  of  Defense 
Persian  Gulf  Veterans  Illness 
Investigation  Team 
12:30  p  jn. 

1:30  pan. 

Bnefings:  Riskbctots 
3:45  p.m. 

Committee  and  staff  discussion 
4:00p.m. 

Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Partidpation 

The  meeting  is  open  to  the  publia 
Members  of  the  public  who  vdsh  to 
make  oral  statements  should  contact  the 
Advisory  Committee  at  the  address  or 
telephone  number  listed  below  at  least 
five  business  days  prior  to  the  meeting. 
Reasonable  provisions  will  be  made  to 
indude  on  the  agenda  presentations 
from  individuals  who  have  not  yet  had 
an  opporttmity  to  address  the  Advisory 
Committee.  Priority  will  be  given  to 
Gulf  War  veterans  and  their  families. 
The  panel  chair  is  empowered  to 
condud  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  condud  of 
business.  People  who  wish  to  file 
written  statements  with  the  Adviaory 
Committee  may  do  so  at  any  time. 


FOR  FuimcR  wromumam  oontact: 

Thoinas  C  McDaniels,  Jr..  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  lUnesses,  1411  K  Street,  N.W., 
suite  1000,  Waafaington,  DC  20005- 
3404,  Telephone:  (202)  761-0066,  Fax: 
(202)  761-0310. 

Datad:  July  IS,  1998. 
CA.Bock. 

Federal  Register  Liaison  Officer,  Piesidenlial 
Advisory  Committee  on  Gulf  War  Veterans' 
Illnesses. 
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SECURITIES  AND  EXCHANGE 
COMMSSION 

PropoMd  CoHacdon;  Comment 
RaqiwU 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Extension: 
Rule  12d2-l— SEC  File  No.  270-98; 

OMB  Control  No.  3235-0081 
Rule  12d2-2  and  Form  25— ^C  File 

No.  270-86:  OMB  Control  No.  3235- 

0080 
Rule  15Ba2-5— SEC  File  No.  270-91: 

OMB  Conbol  No.  3235-0088 
Rule  15c3-l— SEC  File  No.  270-197; 

OMB  Control  No.  3235-0200 
Rule  17a-10— SEC  File  No.  270-154; 

OMB  Control  No.  3235-0122 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Ad  of  1995 
(44  U.S.C  3501  el  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publisliing  the 
following  summaries  of  collections  for 
public  comment 

Rule  12d2-l  was  adopted  in  1935 
pursuant  to  Sections  12  and  23  of  the 
Securities  Exchange  Ad  of  1934  (the 
"Ad").  The  Rule  provides  the 
procedures  by  which  a  national 
seciuities  exchange  may  suspend  from 
trading  a  security  that  is  listed  and 
registered  on  the  exchange.  Under  Rule 
12d2-l,  an  exchange  is  permitted  to 
suspend  from  trading  a  Listed  security  in 
accordance  with  its  rules,  and  must 
promptly  notify  the  Commission  of  any 
such  suspension,  along  with  the 
effective  date  and  the  reasons  for  the 
suspension. 

Any  such  suspension  may  be 
continued  until  such  time  as  the 
Commission  may  determine  that  the 
suspension  is  designed  to  evade  the 
provisions  of  Section  12(d)  of  the  Ad 


and  Rule  12d2-l  thereimder.>  During 
the  continuance  of  such  suspension 
under  Rule  12d2-l,  the  exchange  is 
required  to  notify  the  CommiasioD 
promptly  of  any  change  in  the  teaaons 
for  the  suspension.  Upon  the  restoration 
to  trading  of  any  securify  suspended 
under  the  Rule,  the  exchange  must 
notify  the  Commission  promptly  of  the 
effective  date  of  such  restoration. 

The  trading  suspension  notices  serve 
a  number  of  purpoeea.  First  they  inform 
the  Conuniaaion  that  an  exchange  has 
suspended  from  trading  a  Usted  secioity 
or  reintroduced  trading  in  a  previously 
suspended  security.  They  also  provide 
the  Commission  with  infonuation 
necessary  for  it  to  determine  that  the 
suspension  has  bean  accomplished  in 
accordance  with  the  rules  of  the 
exchange,  and  to  verify  that  the 
exchange  has  not  evaded  the 
requirements  of  Section  12(d)  of  the  Act 
and  Rule  12d2-2  thereunder  by 
improperly  employing  a  trading 
suspension.  Without  the  Rule,  the 
Commission  would  be  unable  to  fiilly 
implement  theae  statutory 
resixmsibiUties. 

'There  are  nine  national  aecuritiea 
exchanges  which  are  subjed  to  Rule 
12d2-l.  The  burden  of  complying  widi 
the  rule  is  not  evenly  distributed  among 
the  exchanges,  since  there  are  many 
more  securities  listed  on  the  New  York 
and  American  Stock  Exchanges  than  on 
the  other  exchanges.'  However,  for 
purposes  of  this  filing,  it  is  assumed  that 
the  number  of  responses  is  evenly 
divided  among  the  exchanges.  This 
results  in  a  total  annual  burden  of  54 
houra  based  on  nine  respondents  with 
12  responses  per  year  fora  total  of  108 
responses  requiring  an  average  of  .5 
hour  per  response. 

Based  on  information  acquired  in  an 
informal  survey  of  the  exchanges  and 
the  staff's  experience  in  adminisfering 
related  rules,  the  Commission  staff 
estimates  that  the  respondents'  cost  of 
comj)liance  with  Rule  lZd2-l  may 
range  from  less  than  $10  to  $100  per 
response.  The  staff  has  computed  the 
average  cost  per  response  to  be 
spproximalely  $15,  representing  one- 
half  reporting  hour.  The  estimated  total 
annual  cost  for  complying  with  Rule 
12d2-l  is  about  $1620,  i.e.,  nina 
exchanges  filing  12  responses  at  SIS.OO 
eadi. 

Rule  12d2-2  and  Form  25  were 
adopted  in  1935  and  1952,  respectively, 
pursuant  to  Sacttons  12  and  23  of  the 


^  RuW  1 2d2-2  prMoibOT  ths  dicunHtsnm  uodv 
wllich  t  security  may  b«  delisud,  and  providM  tba 
prooadun*  for  taking  luch  action. 

'  In  Eact.  acana  — ^*""f—  do  not  fija  any  mdtnf 
auapanaioo  raporta  in  a  ^vao  yaar. 
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Act  Rula  12d2-2  sets  forth  the 
conditiaas  utd  piooaduim  under  whidi 
■  noulty  may  be  delisted.  Rule  IZdZ- 
2  also  raquiras.  under  c«taiii 
dicunutaxices.  that  the  Exchange  file 
with  the  CommiMion  a  Fotm  25  to 
dsliet  the  lacuiity.  Fonn  Z5  pnmdee  the 
CnmmlMion  with  the  name  of  the 
Hcuii^,  the  aSactivB  date  of  the 
deliatiog,  and  the  data  and  type  of  event 
causing  the  delisting. 

n»H««ing  notices  and  applicatians  for 
Ailirting  serve  a  number  of  purposes. 
First,  the  reports  and  notiaes  raquirad 
undn  panmphs  (a)  and  (b)  of  Rule 
12d2-2  (wUch  do  not  rsipiin 
Conunissiao  action)  inform  the 
Conunissiao  that  a  security  previously 
traded  on  an  exchange  is  no  longer 
traded.  In  addition,  the  applications  for 
delisting  required  under  paragraphs  (cj 
snd  (d)  of  the  Rule  («d>ion  require 
Cnminiiiaion  approval)  provide  the 
Commission  with  the  information 
necesasry  for  it  to  detennine  that  the 
delisting  has  been  aocompliahed  in 
accordance  with  the  rulee  of  the 
exchange,  and  to  verify  that  the 
driisting  is  subject  to  any  terms  and 
conditions  necessary  for  the  protection 
of  invasion.  Further,  delisting 
applications  are  avajjabis  to  members  of 
the  public  who  may  wish  to  comment 
or  submit  infotmation  to  the 
Commission  regarding  the  applicatians. 
Without  the  Rule,  the  Commission  lacks 
the  infacmatioo  necessary  for  it  to  fully 
meet  those  statutory  rasponsibiUties. 

There  are  nine  national  securities 
exchanges  which  are  subject  to  Rule 
X2AZ-2  and  Form  25.  The  burden  of 
complying  with  the  Rule  and  Form  Is 
not  evenly  distributed  among  the 
exchanges,  since  there  are  many  man 
securities  listed  on  the  New  Yotlc  and 
American  Stock  Exchanges  than  on  the 
other  exchanges.  However,  for  purposes 
of  this  filing,  the  staff  has  assumed  that 
the  number  of  responses  is  evenly 
divided  among  the  exchanges.  This 
rsaults  in  a  total  aimual  burden  of  450 
hours  based  on  nine  respondents  with 
50  responses  per  year  for  a  total  of  450 
responses  requiring  an  average  of  one 
hoar  per  response. 

Based  on  information  acquired  in  en 
inioimal  surrey  of  the  exclunges  and 
the  staff's  experience  in  administering 
related  rules,  the  Commission  staff 
aatimatas  that  the  cost  of  compliance 
with  Rule  12d2-2  and  Form  25  may 
range  bom  leas  than  $10  to  S200  jMir 
response.  The  staff  has  computed  the 
average  cost  per  response  to  be 
approximately  $30,  representing  one 
reporting  hour  per  response.  The 
estimated  total  annual  cost  for 
complying  with  Rule  12d2-2  is  about 


$13,500,  i.e..  nine  exchanges  filing  SO 
remonsas  at  $30.00  each. 

On  July  14. 1B76.  the  Commission 
adopted  Rule  lSBa2-5  under  the  A<:t  to 
permit  a  duly-appointed  fiduciary  to 
assume  immediate  leeponsibility  for  the 
operation  of  a  municipal  securitias 
dealer's  business.  Mnthout  the  rule,  the 
fiduciary  would  not  be  able  to  assume 
operation  until  it  ragisteied  as  a 
municipal  securities  deala.  Under  the 
rule,  the  legtstration  of  a  mimidpal 
securities  dealer  is  deemed  to  be  the 
registration  of  any  executor,  guardian, 
conservator,  assignee  for  the  benefit  of 
creditois,  receiver,  trustee  in  insolvency 
or  bankruptcy,  or  other  fiduciary 
appointed  or  qualified  by  order, 
juogment,  or  decree  of  a  court  of 
competent  jurisdiction  to  contain  the 
business  of  such  municipal  securities 
dealer,  provided  that  the  fiduciary  files 
with  the  Commission,  within  30  days 
after  entering  upon  the  performance  of 
its  duties,  a  statement  setting  forth 
substantially  ths  same' information 
required  by  Form  MSD  or  Form  BD. 
That  ststemant  is  necessary  to  ensure 
that  the  Commission  and  the  public 
have  adequate  information  ai>out  the 
fiduciary. 

There  is  approximately  1  respondent 
per  jrear  that  requires  an  aggregate  total 
of  4  hours  to  comply  with  this  rule.  This 
respondent  makes  an  estimated  1 
annual  response.  Each  response  takes 
approximately  4  hours  to  complete, 
liius,  the  total  compliance  burden  per 
year  is  4  Inirdan  hours.  The  approximate 
cost  per  hours  is  $20,  resulting  in  a  totsl 
cost  of  compliance  for  the  respondent  of 
$80(4hours«S20). 

Rule  15c3-l  lequires  broker-dealers 
to,  in  essence,  mninlain  mtntitnim  levels 
of  net  capital  computed  in  accordance 
with  the  rule's  provisions.  Various 
provisions  of  Rule  lSc3-l  require 
brokers  and  dealers  to  notify  the 
Conmiission  and/or  its  Desigruted 
Examining  Authority  ("I3EA")  in  certain 
situations.  For  example,  a  broker-dealer 
canyiitg  the  account  of  an  options 
markat-mafcar  must  file  a  notice  with  the 
Corrmiission  and  the  DEA  of  both  the 
carrying  firm  and  the  market-maker.  In 
addition,  the  carrying  firm  must  notify 
the  Commlsaian  and  the  appropriate 
DEA  if  a  marfcet-maker  fails  to  deposit 
any  required  equity  with  the  carrying 
broker  or  dealer  relating  to  his  market- 
maker  accoimt  withinthe  prescribed 
time  period  or  if  certain  deductions  and 
other  amotmts  relating  to  the  carrying 
firm's  mariwt-maker  accounts  compitfed 
in  accordance  with  the  rule's  provisions 
exceeds  1000%  of  the  carrying  broker's 
or  dealer's  net  capital. 

Moreover,  Appendix  C  to  the  rule 
requires  brokers  and  dealers,  under 


certain  circumstances,  to  submit  to  their 
DBA  an  opinion  of  counsel  stating,  in 
essence,  that  the  broker  or  dealer  may 
causa  that  portioa  of  the  net  assets  of  a 
subsidiary  or  afBliata  related  to  its 
ownership  intorest  in  the  entity  to  be 
distributed  to  the  broker  or  dealer 
within  30  calendar  days. 

It  is  anticipated  that  approxiioately 
1,150  braka»lsalea  will  each  spend  1 
hour  per  year  complying  with  Rula 
15c3-l.  The  total  cost  is  estimated  to  be 
approximately  1,150  hours.  With 
respect  to  those  broker-dealers  that  must 
give  notice  under  the  rule,  the  cost  is 
approximately  $20  per  response  for  a 
total  annual  expense  fat  all  broker- 
dealets  of  $23,000. 

All  brokers  and  dealers  are  required, 
pursuant  to  Rule  17a-10.  to  file  with  tin 
Commissica  an  annual  report  of 
revenue  and  expenses.  Ths  primary 
purpose  of  the  rule  is  to  obtain  the 
economic  and  statistical  data  necessary 
for  an  ongoing  analysis  of  the  seciuities 
industry. 

Rule  17»-10  required  farokars  and 
dealers  to  provide  their  revenue  and 
expense  data  on  a  special  form.  The  rule 
was  amended  in  1987  to  eliminate  the 
form  and  reduce  the  amount  of 
paperwork  required  of  brokers  and 
dealers.  The  data  previoualy  reported  on 
the  bxm  is  now  obtained  by  the 
Commission  staff  from  the  quarterly 
balance  sheet  and  Statement  of  Income 
(Loss)  which  are  filed  with  Form  X- 
17A-5  (SEC  File  No.  270-155;  OMB  No. 
323S-0123),  and  from  the  three 
supplementary  schedules  to  Form  X- 
17A-5,  which  are  filed  at  the  close  of 
each  ral«nHtr  year. 

It  is  anticipated  that  approximately 
2.600  broker-dealers  will  each  spend  1 
hour  per  year  complying  with  Rule  17a- 
10.  The  total  cost  is  estimated  to  be 
approximately  2,600  hours.  Each  broker- 
dealer  will  spend  approximately  $10  per 
response  for  a  total  annual  expense  for 
all  broker-dsalets  of  $26,000. 

Written  corrmtents  are  invited  on:  (a) 
Whether  the  propoaed  collection  of 
infOTmation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
informatian  to  be  collected:  and  (d) 
ways  to*minimiiB  the  burden  of  the 
collecdon  of  infhnnation  on 
respondents,  inchiriing  through  the  use 
of  automated  collactian  techniques  or 
other  forms  of  information  technology. 
Consideratioo  will  be  given  to 
coirmients  and  suggestions  sufaraittad  in 
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writing  within  60  days  of  this 
puUioition. 

Direct  your  written  conunonts  to 
Midiael  B.  Baitall.  Asaociate  Executive 
Director,  Office  of  Information 
Tadmology.  Seairitias  and  Exchange 
Commiasiao.  450  Sth  Street.  NW.. 
Washington.  DC  20549. 

DMsd  July  3, 19a». 
MaignellL  McTarlaad, 
Zteputy  SeavCoiy. 
pnt  Doc  sa-lS4SS  PUsd  7-19-9e:  8:4S  ami 


:  SaoaUiy.  SBC  450  Fifth 
Street.  NW..  WaahingU»,  DC  Z054B. 
Applicants.  151  Farmlngtnn  Avenue, 
Hartford.  CannacUcut  06156-3124. 


CIW.  No.  IC-ta074l«11-1«1M] 

Aataa  SwlM  Piwd,  hic  •!  ii.;  NoOo* 


FOR  HimiKII  mpommhom  oontact; 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574.  or  Robert  A.  Robartaon. 
Branch  GUef.  at  (202)  942-0564 
(Divialon  of  Investment  Management, 
Office  of  Investment  Company 
Ragulatlan). 

wjwi  fMHiTOWY  ■gowmnow:  The 
following  is  a  summary  of  the 
appUoitiao.  The  complete  applicatian 
may  be  obtained  for  a  iae  at  the  SEC's 
Public  Rehrence  Branch. 


July  16. 1996. 

iMKHCV:  Securities  snd  Exchange 

Cmmnissian  ("SEC'). 

MTIOM:  Notice  of  application  for 

exemption  under  the  Investment 

Copq>any  Act  of  1940  (the  "Act"). 

APPUCANTS:  Aetna  Series  Fund,  be  (the 
"Fund"),  on  behalf  of  the  Aetna  Asian 
Growth  Fund  (the  "Asian  Growth 
Fund")  aiul  the  Aetna  International 
Growth  Fund  (the  "International 
GlDwth  Fund"),  Aetna  Lifo  Insurance 
and  Aimuity  Company  ("ALIAC"),  and 
Aetna  Lifo  Insurance  Company 
("ALIC"). 

NCLEV/UIT  ACT  sections:  Order  requested 
unds  section  17(b)  for  an  exemption 
from  section  17(a). 
SUMMMir  OF  AmJCATION:  Applicants 
request  an  order  to  permit  the 
Intematioiul  Growtn  Fund  to  acquire 
substantially  all  of  the  assets  of  the 
Asian  Growth  Fund.  Because  of  certain 
affiliations,  the  International  Growth 
Fund  and  the  Asian  Growth  F\md  may 
not  rely  on  rule  17a-8  under  the  Act 
nuNO  DATE:  The  application  was  filed 
on  May  23, 1996,  and  amended  on  July 
11, 1996. 

MAMNG  on  NOmCATION  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  ths  SEC  orders  a  heering. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by&  SEC  by  5:30  p.m.  an 
August  12, 1996,  snd  should  t>e 
acompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Heering  requests  should  state  the  nature 
of  the  writv's  interest,  the  reastm  for  the 
request,  and  ihe  issues  contested. 
PenoDS  who  wish  to  be  notified  of  a 
hearing  may  request  notificatian  by 
writing  to  the  SEC's  Sacrataiy. 


Applicants' 

1.  The  Fund  is  s  Maryland 
corporation  registered  under  the  Act  as 
an  open-end  management  investzrkent 
company.  The  Interaatianal  Growdi 
Fund  and  the  Asian  Growth  Fund  are 
each  a  series  of  the  Fund.  The 
Intematiaial  Growth  Fund  and  the 
Asian  Growth  Fund  are  refarred  to 
herein  as  the  "Portfolios." 

2.  AUAC  is  the  adviser  and 
administrator  for  the  Portfolios,  and 
principal  underwriter  for  the  F^md. 
AUAC  and  ALIC  are  indirect  wholly- 
owned  subeidiariiw  of  Aetna  Lifo  and 
Casualty  Company  (together  with 
AUAC  and  AUC,  "Aetna").  As  of  May 
31, 1996,  Aetna  in  the  aggregate  owned 
49.99%  of  the  outstanding  shares  of  the 
International  Growth  Fund  and  91.59% 
of  the  outstanding  shares  of  the  Asian 
Growth  FuiuL 

3.  Each  Portfolio  offers  two  classes  of 
shares:  Adviser  Class  shares,  which  are 
offered  primarily  to  the  general  public, 
and  Select  Class  shares,  which  are 
offered  principally  to  institutions. 
Adviser  Clsss  shares  are  normally 
subject  to  a  contingent  deferred  siiles 
charge  ( "CDSC")  of  1%,  declining  to  0% 
after  4  years  from  the  date  of  initial 
purchase.  The  adviser  Class  shares  are 
subject  to  a  rule  12b-l  distribution  foe 
and  a  service  fee  at  an  annual  rate  of 
0.50%  and  0.25%,  respectively.  Select 
Class  shares  are  not  subject  to  any  sales 
chsrgs,  CDSC  distribution  foe  or  service 
liw. 

4.  The  investment  objectives,  policies 
and  restrictions  of  the  International 
Growth  Fund  and  the  Asian  Growth 
Fund  are  similar.  Both  seek  long-term 
capital  growth  by  investing  in  a 
diversified  portfolio  of  common  stodcs 
principally  traded  in  countries  outside 
of  North  America.  While  the  Asian 
Growth  Fund's  principal  investments 
are  limited  to  countries  in  Asia 
excluding  Japan,  the  International 
Growth  Fund  nuy  invM  principally  in 
a  broader  range  of  countries,  which 


inrludm  oountries  in  which  the  Adas 
Growth  Fund  may  cumBlly  invaat 

5.  The  intacoallanal  Gmarth  Fund 
proposaa  to  aoquiia  all  or  siibManttany 
aU  of  the  asasts  and  oataln  Hahtlmes  of 
the  Asian  Growth  Fund  in  exdunga  for 
shaiaa  of  the  intamatlaaal  Growth  Fund 
pursuant  to  an  agreamant  and  plan  of 
laotguiiatiaa  and  limiidatinn  (the 
"Plan").  The  shares  of  Uss  Intsmatinnal 
Growth  Fund  to  be  iasuad  (tha  "New 
Shares")  will  have  an  aggiagala  net  asset 
value  equal  to  the  value  of  the  asaals  of 
the  Asian  Growth  Fund  transferred  lass 
the  liabilities  assumed,  determined  as  of 
the  doae  of  regular  trading  on  the  New 
York  Stock  *^"'I'»"b«  on  the  business 
day  next  preceding  the  closiiig  (the 
"Valuation  Date").  As  soon  aa 
practicable  after  the  closing,  the  Naw 
Shares  will  be  distributed  to  the  Asian 
Growth  FVmd  shareholders  in  exchange 
far  the  shares  of  the  Asian  Growth 
Fund,  each  such  shareholder  to  receive 
the  number  of  New  Shares  that  is  equal 
in  dollar  amount  to  the  value  of  shares 
of  stock  of  the  Asian  Growth  Fund  held 
by  such  shareholder  on  the  Valuation 
bate.  After  such  distribution,  the  Asian 
Growth  Fund  will  be  terminated.  For  a 
30-day  period  following  the 
reorganization,  the  CDSC  applicable  to 
the  Adviser  Class  shares  will  be  waived 
for  all  Asian  Growth  Fund  shareholders 
who  redeem  their  newly  issued  shares 
of  the  Intematioiuil  Growth  Ftmd. 

6.  On  April  30, 1996,  at  a  meeting  of 
the  board,  the  Plan  was  approved  by  the 
directors  of  the  Fund,  including  a 
majority  of  the  directors  who  ate  not 
"interested  persons"  of  AUAC  or  the 
Portfolios  (the  "disinterested 
directors").  In  approving  the  Plan,  the 
board,  including  the  disinterested 
directors,  found  that  participation  in  the 
reorganization  is  in  the  best  interests  of 
each  Portfolio  and  that  the  interest  of 
existing  shareholders  of  each  Portfolio 
will  not  be  diluted  as  s  result  of  the 
reorganizatian.  The  factors  considered 
by  the  board  included,  among  other 
thingi:  (a)  Recent  and  antirspated  asset 
and  axptaae  levels  of  the  PortfoUos  and 
future  prospects  of  each  Portfolio:  (b) 
the  similarity  of  the  investment 
advisory,  distribution  and 
adniinistration  arrangements,  the  foct 
that  the  Portfolios  have  the  same 
custodian,  tiansler  agent,  dividend 
disbursirig  agent  and  independent 
accounts,  and  the  (act  that  the  Portfolios 
expect  the  reorganization  to  realize 
savings  in  fixed  expenses;  (c)  alt«native 
options  to  the  reorganization;  (d)  the 
potential  benefits  to  Aetna;  (e)  the  terms 
and  conditions  of  the  reorganization:  (f) 
the  similarity  of  the  investment 
objectivas:  policies  and  restrictioru  of 
the  two  Portfolio:  (g)  the  representatian 
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that  Aatna  would  bear  the  coiti  of  the 
mxguilzstion:  and  Ch)  the  tax 
comaqiMDcaa  expected  to  raault  from 
th«  naigaiiizaUon.  The  boeid  alio 
cooddnwl  AliAC*  pn^poaal  for 
managing  the  aasets  of  the  PoitibUoi. 
wfasMiy  after  the  reorganization,  AUAC 
and  it!  affiliate,  Aeltus  Invealment 
Management,  Inc.,  would  be  the 
inveabnenl  adviser  and  subadvinr, 
respectively,  to  the  Inteniatiaoal  GMwdi 
Fund,  aibiact  to  ■haieholdar  approval 

7.  AppUcanls  caotemplale  that  the 
Plan  will  be  submitted  for  approval  by 
the  shaidholders  of  the  Asian  Growth 
Fund  at  a  meeting  scheduled  to  be  held 
on  or  about  August  28, 199e.A 
registration  statement  containing  a 
combbiad  proepectuj/proxy  statement 
has  been  filed  with  the  SEC  The 
prospectus/proxy  statement  will  be  sent 
to  shardiolders  of  the  Asian  Growth 
Fund  on  or  about  July  25, 1996. 
Shareholders  of  the  Select  Class  and 
Adviser  Qaas  shares  of  the  Asian 
Growth  Fund  will  vote  togethor  as  a 
single  class.  Assuming  that  the  required 
ahueholder  vote  is  obtained  at  the 
shanholders'  meeting,  the  daring  is 
expected  to  be  held  August  30, 1996. 

8.  Applicants  agree  not  to  make  any 
maiartaf  changes  to  the  Plan  that  afCsct 
repreaentatiima  in  the  appUcatioa 
without  the  prior  approval  of  the  SEC 

AppUcaots' Legal  AnalTala 

1.  Section  17(aJ,  in  pertincsit  nsrt, 
prohibits  an  affillaled  person  ofa 
registered  investment  oompiny,  acting 
as  principal,  from  selling  to  or 
purchasing  from  such  registered 
company,  any  security  or  other 
propeny. 

Z.  Section  Z(aK3)  of  the  Act  daflnea 
the  term  "affiliated  person"  of  another 
person  to  include,  among  other  persona, 
any  person  directly  or  indirectly 
ovming,  controlling,  or  h«»Mitig  with 
pows  to  vote,  5%  or  more  of  the 
outstanding  voting  securities  of  such 
other  person;  any  peieaa  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
person:  and,  if  such  other  person  is  an 
investment  company,  any  investment 
adviser  thereof. 

3.  Sectioo  17(b)  provides  that  the  SEC 
may  exempt  a  tranaaction  from  section 
17(a)  if  evidence  establishes  that  the 
terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  the  registered  investment 
company  concerned  and  with  the 
genaral  purposes  of  the  AcL 


4.  Rule  17a-8  imder  tha  Act  axampta 
from  section  17(a)  margeta. 
consolidations,  or  purrhaees  or  sale*  of 
substantially  all  tha  assets  involving 
reglstaied  investment  companies  that 
may  be  aflUiatad  panons  solely  by 
naaon  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  oQcers  provided  that  certain 
conditions  ore  satisfied.  The 
reorganization  may  not  be  exempt  frtan 
the  ptafaiUtiaos  of  sectioo  17(a)  by 
reason  of  nil*  17a-8  because  Aetna 
owns  5%  or  inote  of  the  outstanding 
voting  securities  of  each  Portfolio. 
Consequently,  applicants  are  requesting 
an  order  undar  section  17(b)  exempting 
the  transactions  from  section  17(a)  to 
the  extent  necessary  to  consummate  the 
reorganization. 

5.  Applicants  believe  that  the 
reorganization  is  consistent  with  the 
policies  of  the  Portfolios  and  that  the 
partidpoUon  of  Aetna  in  the 
reorganization  would  not  be  on  a  basis 
that  is  mora  advantageous  than  that  of 
the  Portfolios.  Applicants  believe  that 
the  tenns  of  the  proposed  reorganization 
satisfy  the  standards  set  forth  in  section 
17(b). 

For  tba  Commission,  by  tha  Divisiaa  of 
levasmieiit  Msiisgwiiimil.  "■»*<»*'  ilirligslsil 
authority. 

Maisant  a  McFariod. 
Deputy  SecT&tary. 
IFR  Doc.  96-18455  Filed  7-l»-S6;  S:45  am) 


[Rai.  No.  ic-aara:  •la-ionq 

PwMe  Hortiom  Fund*,  taic,  M  al.; 
NollMofAppllealion 

July  IS.  IMS. 

AQCNCY:  Securities  and  Exchange 

Commission  ("SBC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Acl"). 

AFPUCANTK  Pecific  Horizon  Funds,  Inc. 
("Pacific  Horizon"),  Master  investment 
Trust,  Series  I  ("Mrr  I"),  Master 
Investment  Trust,  Series  II  ("MIT  H"), 
Seafirst  Retirement  Funds  ("Seafirst"). 
Time  Horizon  Funds  ("Time  Horizon"), 
each  existing  and  future  series  of  the 
above-named  funds,  and  existing  and 
future  registered  investment  companies 
or  series  thereof  tliat,  now  or  in  the 
future,  are  advised  by  Bank  of  America 
National  Trust  and  Savings  Association 
("Bank  of  America")  or  an  entity 
controlling,  controlled  by,  or  undar 
common  control  with  Bank  of  America 
and  any  fseder  fund  Hut  invests 
substantially  all  oT  its  asaets  in  any  such 
investment  company  or  series  thereof 


(the  "Funds"):  Bonk  of  America;  and 
Concord  Financial  Group,  Inc. 
("Concord").' 

RBLEVANT  ACT  acnONS:  Order  requested 
under  sactian  e(c)  for  an  exemption 
bom  section  12(dXlXAXil).  under 
sections  a(c)  and  17R>J  for  an  exemption 
from  section  17(aXl)  and  17(a)(2),  and 
imder  rule  17d-l  to  permit  certain 
transactions  in  accordance  with  section 
17(d)  and  rule  17d-l. 
aMMART  OF  APfUCATKM:  Applicants 
seek  an  order  that  would  permit  certain 
Funds  to  use  their  cash  reserves  to 
purchase  ibaies  of  affiliated  money 
market  funds. 

FUMQ  OATCK  The  appUcaUoo  was  Bled 
on  March  6. 1996  and  was  amended  <m 
May  29, 1996.  Applicants  have  agreed  to 
file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
included  in  this  notice. 
HEAIWM  OR  NCmnCATION  OF  HEANNO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  heating. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  pjn.  on 
August  9, 1996  and  should  be 
aooompanied  by  proof  of  service  on  the 
q>plicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  Issues  contested. 
Penons  may  request  notification  of  a 
healing  by  writing  to  the  SEC's 
Seoetaiy. 

AOBWBMI-  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C  20549. 
Applicants:  Pacific  Horizon,  MIT  II. 
Time  Horizon,  and  Concord,  3435 
Stelzer  Roed,  Columbus,  Ohio  43219; 
MIT  I  c/o  Concord  (Cayman  Islands) 
Limited,  Bank  of  America  Building,  Fort 
Street,  George  Tovm,  Grand  Cayman. 
Cayman  Islands.  British  West  Indies: 
Seafirst,  701  Fifth  Avenue,  Seattle, 
Washington  98104:  and  Bank  of 
America,  555  California  Street,  San 
Francisco,  California  94104. 
FOR  FUnnCR  MFORMATIOM  CONTACT: 
Marianne  H.  IGiawly,  Staff  Attorney,  at 
(202)  942-0562.  or  Alison  E.  Baur. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

aum^MBiTARr  iNronmnow:  ilie 

following  is  a  summary  of  the 
application.  The  complete  application 


■  All  nkliiia  fundi  lk<l  pnMatly  lalnd  to  miy 
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may  be  obtained  for  a  fee  from  the  SEC's 
Public  Refarence  Branch. 

AppUomta'  Eopraaentationa 

1.  Each  Fund  is  an  open-end 
management  investment  company 
otgonized  in  series  form.  Six  of  the 
Pacific  Horizon  series  are  money  moricet 
funds  subject  to  tha  requirements  of  rule 
2a-7  under  the  Act  ("Money  Market 
Funds").  Tlw  rsmoining  nine  Pacific 
Horizon  series  end  all  of  the  existing 
series  of  MIT  I.  MIT  n.  Seafirst,  and 
Thne  Horizon  ate  variable  net  asaet 
value  fiinda  ("Non-Money  Market 
Funds").  Five  of  Pacific  Hoiizan's  Non- 
Money  Market  Funds  and  Seaflttt's 
three  series  are  oiganized  as  faedar 
iiinds  that  aaek  to  achieve  their 
inveatment  obiacUve  by  inveeting 
subatantially  oU  of  their  assets  in 
cotrespondfrig series  of  MTTI,  MIT D,  or 
future  master  funds  advised  by  Bank  of 
America  or  an  entity  controlling, 
controllad  by,  or  imder  common  ccotrol 
with  Bank  of  America  ("Feeder  Funds"). 

2.  Buok  (rf  America  (the  "Adviser") 
serves  aa  investment  adviser  to  each  of 
the  Funds  except  for  the  Feeder  Funds, 
which  have  no  investment  adviser.  Tlie 
Adviser  is  a  subsidiary  of  BankAmerica 
Corpocation,  a  bonk  holding  company. 
Concord,  a  subsidiary  of  Concora 
Holding  Corpotation,  serves  as 
dtstributor  for  each  Pacific  Horizon. 
Seafirst,  snd  Time  Horizon  series.  MIT 

I  and  MIT  II  have  no  distributor  because 
they  ate  oBered  in  private  placements. 

3.  The  Money  Market  Funds  seek 
current  income,  liquidity,  and  capital 
preservation  by  investing  exclusively  in 
shoct-teim  money  market  instruments, 
such  OS  U.S.  government  securities, 
bank  obligations,  commercial  paper, 
municipsi  obligations,  and  npuichase 
agreements  secured  by  government 
securities.  Theoe  short-tarm  debt 
securities  are  valued  at  their  amortized 
cost  in  accordance  with  the 
requirements  of  rule  2a-7.  The  Non- 
Money  Market  Funds  invest  in  a  variety 
of  debt  and/or  equity  secutitias  in 
aocoitlance  with  th^  leniective 
investment  ob)ecdves  and  policies. 

4.  Applicants  request  an  order  Aat 
would  permit'  (a)  Each  of  the  Non- 
Money  Market  Funds  to  utilize  caah 
reeerves  that  have  not  been  invested  in 
portfolio  securities  ("Uninveated  Cash") 
to  purchase  shares  of  one  or  mora  of  the 
Monay  Maikat  Funds,  and  (b)  each 
Money  Market  Fund  to  sell  shares  to. 
and  redeem  such  shares  from,  a  Non- 
Money  Market  Fund.  Applicants  also 
request  relief  that  would  permit  the 
Noa-Maoey  Market  Fim(^  to  invest 
Uninveated  Caah  in  a  Money  Mariut 
Fund  in  excess  of  the  percentage 
limiUtions  of  section  12(d)(lJ(A)(ii)  of 


the  Act.  Applicants  propose  that  eech 
Non-Money  Market  Fuiid  be  permitted 
to  invest  in  shares  of  a  Money  Market 
Fund  provided  that  each  Non-Money 
Market  Fund's  sggrsgote  Investment  in 
such  Money  Markat  Fund  does  not 
exceed  the  greater  of  5%  of  such  Non- 
Money  Markat  Fund's  total  net  assets  or 
$2.5  million.  Applicants  will  comply 
with  all  other  prinriaions  of  aection 
12(dXl). 

5.  By  Investing  Uninvested  Caah  in 
the  Money  Market  Funds,  applicants 
believe  that  the  Non-Monay  Market 
Funds  will  be  able  to  comUne  these 
cash  balances  and  thereby  reduce  their 
transaction  costs,  create  more  liquidity, 
enjoy  greater  returns,  and  further 
diva^[fy  their  holdings.  The  policies  of 
the  N(m-Mooey  Maricet  Funds  either 
now  permit,  or  will  be  amended  to 
permit,  the  Non-Money  Market  Funds  to 
purchase  money  market  Instruments, 
including  shares  ofa  Money  Market 
Fund. 

6.  The  shareholders  of  the  Non-Money 
Market  Funds  would  not  be  subject  to 
the  imposition  of  double  advisory  fees. 
The  Adviser,  Concord,  and  each  of  their 
affiliated  persons  will  remit  to  the 
respective  Non-Money  Market  Fund,  or 
waive,  an  amount  equal  to  the 
investment  advisory  or  other  asset-besed 
fees  the  Adviser,  Concord,  and  each  of 
their  affiliated  penons  earn  as  a  result 
of  the  Non-Money  Market  Fund's 
investments  in  the  Money  Market  Fimds 
to  the  extent  siKh  fees  on  based  upon 
the  Non-Money  Market  Fimd's  assets 
invested  in  shares  of  the  Money  Market 
Funds  (the  "Reduction  Amounf'J. 
Further,  neither  the  Money  Market 
Funds  nor  Concord  will  charge  a  sales 
charge,  contingent  deferred  soles  charge, 
a  distribution  fee  under  a  plan  adopted 
in  accordance  with  the  requirements  of 
rule  12b-l  under  the  Act,  or  other 
underwriting  or  distribution  fees  to  the 
Non-Money  Market  Funds  with  respect 
to  those  Funds'  purchase  or  redonption 
of  Money  Market  Fimd  sharss.  If  a 
Money  Market  Fund  oBen  more  than 
one  class  of  shares,  each  Non-Money 
Market  Fund  will  invest  only  in  the 
class  with  the  lowest  expense  ratio  that 
does  not  impoae  a  sales  charge, 
contingent  defsrred  sales  charge,  rule 
12b-l  be,  or  other  underwriting  or 
distribution  foe  at  the  time  of  the 
investment. 

7.  The  Adviser,  Concord,  auditor  each 
of  their  affiliated  persons  currently  or  in 
the  future  may  waive  fees  or  reimburse 
expenses  (an  "Expense  Waiver").  Any 
Expanse  Waiver  will  not  limit  the 
advisory  foe  waiver  or  remittance 
discussed  above. 


Apj^UcoalB' Logo!  Analyiia 

1.  Sections  17(aXl)  and  17(a)(2)  make 
it  unlawful  for  any  affiUatad  person  of 
a  registered  investment  company,  or  an 
afnitated  person  of  such  offiuatad 
petsoii,  acting  as  principal,  to  sail  any 
security  to,  or  purdiase  any  aacurity 
from,  such  investment  company. 
Because  each  Fund  may  be  deemed  to 
be  under  common  control  with  the  other 
Fimds,  it  is  an  "affiliated  petooa,"  as 
defined  in  section  2(aX3)  of  the  Act.  of 
the  other  Funds.  Aoondingly,  die  sola 
of  shares  of  the  Money  Market  Pinuis  to 
the  Non-Money  Market  Funds  and  tha 
redemption  of  such  shares  of  the  Money 
Maiket  Funds  from  the  Non-Money 
Mukei  Funds,  would  be  prohibitad 
under  section  1 7(a). 

2.  Section  1 7(b)  authoiixee  the  SEC  to 
exempt  a  tranaaction  from  sectioo  17(a] 
if  the  terms  of  the  proposed  transaction, 
irtcluding  the  coosidetation  to  be  paid 
or  received,  are  reasonabla  and  Ur  and 
do  not  involve  oveiraaching  on  the  part 
of  any  person  concerned,  this  ptopoeed 
transaction  is  consistent  with  the  policy 
of  each  investment  company  coooamed, 
and  tha  proposed  transaction  is 
consistent  with  the  general  purpoees  of 
tiM  Act.  Under  section  6(c),  the  SBC 
may  exempt  a  series  of  transactions 
froiD  any  provision  of  the  Act  or  any 
rule  or  regulation  theretmder  if,  and  to 
the  extent  that,  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  conaistent  with  the 
protection  of  investors  and  the  purpoees 
foirly  intended  by  the  policy  and 
provisions  of  the  Act  Thus,  applicants 
request  relief  under  secUtms  e(c)  and 
17(b)  becauae  they  vrish  to  engage  in  a 
series  of  tranaactiooa  rather  than  a 
single  transaction. 

3.  The  Non-Money  Market  Funds  will 
retain  their  ability  to  invest  their  caah 
balances  directly  in  money  market 
instruments  if  they  believe  they  can 
obtain  a  higher  return.  Each  of  the 
Moiiey  Market  Funds  has  the  right  to 
discontiinie  selling  shares  to  any  of  the 
Non-Mooey  Markat  Funds  if  its  board  of 
directors/trustees  detenninee  that  such 
sales  wtnild  adversely  alfoct  the 
portfolio  management  and  operations  of 
such  Money  Market  Fund,  liiarefore, 
appUcants  believe  that  the  proposal 
satisfies  the  standards  for  relief 

4.  Section  17(d)  and  rule  17d-l 
prohibit  an  affiliated  person  of  an 
investment  company,  acting  as 
principal,  bom  participating  in  or 
eSscUog  any  tranaaction  in  oonnartion 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  peiticipatas.  Each  Non-Money 
Market  Fund,  the  Adviser,  and  each  of 
the  Money  Market  Funds  could  be 
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couidand  p"**"!^"^*  In  a  )aiiit 
enterprise  or  other  joint  amngemont 
within  the  meaning  of  aectian  17(d)(1) 
and  rule  17d-l. 

5.  Under  mle  1 7d-l .  the  SBC  may 
pennit  a  prapoeed  joint  transactian  if 
participation  by  a  i^iiteiad  inveitmant 
company  i*  coniiitent  with  the 
pio^^ons,  poUciea,  and  purpoaae  of  the 
Act,  and  not  on  a  basis  diSsrent  from  or 
leas  advantageous  than  tiiat  of  the  other 
participanta.  Applicants  believe  that 
their  proposal  satlafias  these  standards. 

6.  ftcdon  12(dHlXAKUl  prohibiU  a 
registsied  investment  company  Inan 
acquiring  the  securities  of  anothar 
investment  company  if,  immediately 
thonaitaT,  the  acquiring  company 
would  have  mora  than  5%  ofits  total 
assets  invastsd  in  the  securities  of  the 
selling  company.  Applicants  request  an 
exemption  from  aactlon  12(dXlHAMU) 
to  pannit  aadi  Non-Money  Maricat  Fund 
to  inveat  in  a  Money  Market  Fund  die 
greater  of  5%  of  sudi  Non-Money 
Market  Fund's  total  net  assets  or  $2.5 
million  AppUcanla  submit  that  tha 
penaived  abuaas  section  12(dXl)  sought 
to  addraaa  include  undue  influence  by 
an  acquiring  fund  over  tha  mansgamimt 
of  an  acquired  fund,  layering  of  fces, 
and  complex  structures.  Applicants 
believe  that  none  of  these  concerns  are 
pieaaatadby  the  proposed  tiansactiana 
and  that  tha  piopoaed  tranaactiaas  meet 
the  sscticm  6(c)  standards  tot  relief. 

ApiilicaMs' Cbnditiaw 

Applicants  agree  that  the  oidar 
granting  the  requested  relief  will  be 
subject  to  the  foUowius  condltians: 

1.  The  shares  of  the  Money  Markst 
Funds  sold  to  and  redaemad  from  the 
N<Hi-Monay  Market  Funds  will  not  be 
subject  to  a  sales  load,  redemption  Cae, 
diabibutian  fise  under  a  plan  adopted  in 
acGoidanoe  with  rule  12|>-1,  or  service 
fee  (as  defined  in  section  2e(b)(g)  of  the 
NASD  Rules  of  Fair  Practice). 

2.  Befara  the  next  meeting  of  tha 
board  of  directors/trustees  of  a  Non- 
Money  Market  Fund  is  bald  for  the 
purpose  of  voting  on  an  adviaosy 
contract  under  section  15,  the  Adviser 
to  the  Non-Money  Market  Fund  will 
provide  the  board  of  directors/truateas 
with  spedSc  informatian  regarding  the 
approximate  cost  to  the  Adviser  for.  or 
portion  of  the  advlaoiy  fee  under  the 
existing  adviaosy  fee  attributable  to, 
managing  the  assets  oTihe  Non-Money 
Market  Fund  that  can  be  expected  to  be 
inveated  ia  the  Money  Market  Funds. 
BoiDre  approving  any  advisory  contract 
under  section  15,  the  board  of  directors/ 
tiuatBes  of  the  Non-Mooay  Market  Fimd. 
including  a  majority  of  the  directors 
who  are  not  "intamted  parsons."  as 
defined  in  section  2(aKl9).  shall 


cnnaidar  to  what  extant,  if  any,  the 
adviaory  fsaa  charged  to  the  Non-Money 
Markat  Fund  by  the  Adviser  should  be 
reduced  to  account  kx  the  reduction  of 
these  servioesto  the  Non-Money  Market 
Fund  by  tha  Adviser  under  the  advisory 
contract  as  a  result  of  a  portion  of  tha 
assets  of  tha  Non-Money  Markat  Fund 
being  invested  in  the  Money  Market 
Funds.  The  minute  books  of  the  Non- 
Money  Iwlarket  Fund  will  record  fully 
the  board's  consideration  in  approving  - 
the  advisory  contract,  including  the 
considerations  relating  to  fees  referred 
to  above. 

3.  Each  Non-Monay  Market  Fund  will 
be  permitted  to  invest  Uninvested  Cash 
in,  and  hold  shares  of,  a  single  Money 
Market  Fund,  so  long  ss  such  Non- 
Monay  Markat  Fund's  aggregate 
inveatment  in  stich  Money  Market  Fund 
does  not  exceed  the  greater  of  5%  of 
such  Non-Money  Market  Fund's  total 
net  assets  or  S2.S  million. 

For  tbt  SEC,  by  the  Divliion  of  InvMtmanl 
Managsmeat.  punuant  to  delegated 
■utiiority. 

Maigafal  H.  McFariaad, 
Deputy  Secnlasy. 
IFR  Doc.  ge-l«4S4  Filed  7-19-06:  a:4S  ami 
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July  IS.  IBM. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exduuige  Act  of  1934 
("Act"],i  notice  is  hereby  given  that  on 
March  6, 1996.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Comniission")  the  proposed  rule 
change  (File  No.  SR-DTC-96-07)  as 
dascribed  in  Items  1  and  n  below,  which 
items  have  been  prepared  primarily  by 
ore.  The  Commiaaion  ia  publiahing  this 
notics  and  ordar  to  soUdt  comments 
from  Interested  persons  and  to  giant 
accelerated  approval  of  the  propoaad 
rule  change. 

I.  Salf-Kagnlalavy  Oisaaizaiiaa's 
Statwn—r  of  Ae  Tanna  at,  Snbatanca  of 
tka  Propoaad  Rala  Ckaaga 

The  purpose  of  the  proposed  rule 
change  is  to  modify  certain  proviaions 


of  DTCs  Fund/SERV  Interfeoe 
Agreement  ("Fund/SERV  Agreement") 
with  the  National  Securities  Clearing 
Corporation  ("NSCC")  because  of  the 
conversion  of  DTC's  money  settlement 
system  entirely  to  a  same-day  funds 
settlement  ("SDFS")  system. 

n.  Seif-Rqnlatory  Orgaointtaa'l 
Statement  of  the  Puipoaa  of,  aad 
Slatniory  Basla  (or,  ttia  Prn|iGaad  Sola 


In  its  filing  with  the  Cnmmiasion. 
ore  inclndad  statements  conceniing 
the  purpose  of  and  hasia  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  tha 
propoaad  rule  change.  The  text  of  these 
statements  may  be  exarainsd  at  tha 
places  specified  in  Item  IV  below.  DTC 
lias  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (CI  below,  of  the 
most  significant  aspects  of  such 
statements.* 

(A)  Self-Regulalory  Organitatimi'^ 
Slatmnent  of  the  Pmpote  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changt 

In  1989,  irrC  established  an  interfeca 
with  NSCC  to  allow  DTC  participants 
that  were  not  Fund/SERV  members  to 
access  NSCC's  Fund/SERV  system.' 
Several  provisions  of  the  Fund/SERV 
Agreement  between  DTC  and  NSCC 
relating  to  settlement  must  be  modified 
becauae  of  the  conversion  to  SDFS.< 

The  Fund/SERV  Agreement  currently 
provides  that  DTC  participants  that 
participate  in  the  Fund/SERV  interfece 
are  required  to  make  an  additional 
deposit  to  DTC's  next-day  funds 
settlament  ("NDFS")  participants  fund. 
Under  DTC's  SDFS  system,  there  no 
longer  is  a  separate  NDFS  participants 
fund.  Furthermore,  each  participant's 
Fund/SERV  activity  now  will  be 
included  in  the  formula  used  to 
determine  the  amount  of  that 
participanl'a  requited  deposit  to  DTC's 


•  15  u  J,c  7i4>Ki)  uses). 


'"n*  CnmnilMiiio  bas  Bwdififld  Uw  tnt  of  tiM 
lummariM  lohminod  by  DTC 

•  Fund/SERV  is  a  cmUmliiwi.  tuttmOmi 
pcDcHAing  aystom  for  mutual  ftind  pujclMMS  and 
inriwnptiotM  farafutthmAmaiptiaaatfvmd/ 
SERV  ud  DTCl  ImaiiK*  wUk  N3C&  rate  lo 
SacuzUiM  bctaufi  Act  RalMo  NiM.  231M 
Otanabm  20. 1SS7),  S2  R  4S4ia  |FU«  No.  SR- 
NS<X-a7-0S|  (ardor  gnatlng  parmuMOt  ■pproval 
to  NSGCi  Fuod/SEXV):  31937  (htamli  1.  igsi).  SS 
n  tiaos  IFIlo  No.  SR-NSGC-S2-14I  (oidar 
opfrtxiaf  modiScoliafu  to  NSOTa  Fund/SERV): 
•nd  ZTOSe  0<il7  2*.  ise«),  S4  FR  31751  [FUo  No. 
SR-mO-aa-OSI  (ocdv  apfnovliig  DltTr  Food/ 
SSXV  laiifcoo  with  NStXn. 

<  For  bitlMr  tnfarmMlon  ragardli^  DTCr  SDFS 
»y««m.  i«l»  to  SooirtHoi  Kufhinf  Act  KoImm  Wo. 
35710  (May  IS,  IWS),  aa  FS  273aO  [FUo  No.  SR- 
OTC-(S-aB|(ordar  yaaliiia  aczalanMd  appraral  of 
a  prapoaad  Kik  diufa  aodi^riai  Da  SDFS 


participants  hmd.*  Accordingly,  tha 
Fund/SEKV  Agreement  is  bebig 
modified  to  reflect  the  existence  of  a 
single  participants  fund  and  a  new 
participants  fund  formula. 

In  addition,  the  Fund/SERV 
Agreement  will  be  modifiad  to  reflect 
the  application  of  tha  SDFS  settlement 
procedures  and  the  SDFS  failure  to 
settle  procedures,  are  set  forth  in  DTC's 
Rules  and  Pmcediuas.  Under  the 
propoaad  rule  change,  DTC  no  longer 
will  settle  Fund/SERV  obligations 
separately  from  other  settlement  activity 
conducted  between  DTC  and  NS(X. 
DTCs  settlement  obligations  resulting 
frtan  Fimd/SERV  intvfaca  activity  wUl 
be  settled  on  a  net  basis  with  all  other 
settiement  obligations  between  DTC  and 
NSCC.  In  (he  event  a  DTC  participant 
fidls  to  settle  with  DTC  and  the 
participant  has  a  Ftmd/SERV  dabit 
owed  to  NSCC,  DTC  will  employ  its 
bilure  to  settle  procedures.  U  DlX^'s 
hihue  to  settle  procedures  lesiUt  in 
sufficient  funds  to  pay  NSCX),  DTC  will 
make  such  payment  to  NSCC.  If  the 
failure  to  settle  pnx:eduies  do  not  result 
in  sufficient  ftmds  to  pay  the  debit,  DTC 
will  not  make  payment  to  NSCC.  On  the 
next  business  day,  NSOC  will,  on  DTC's 
requaat,  reverse  the  Fund/SERV 
transactions  of  the  debidting 
participant  and  recover  any  credits  paid 
to  NSCC  Fund/SERV  members  with 
respect  to  the  transactions. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  the  proposed  rule 
change  will  modify  the  Fund/SERV 
Agreement  between  DTC  and  NSOC  to 
reflect  the  conversion  to  an  entirely 
SDFS  settlement  system.  DTC  also 
believes  the  proposed  rule  change  will 
be  implemented  consistently  with  the 
safeguanling  of  securities  and  funds  in 
DTCs  custody  or  control  or  for  which 
it  is  responsible  because  tha  proposed 
rule  change  modifies  the  Fund/SERV 
Agreement  to  reflect  the  application  of 
DnrC's  SDFS  failure  to  settle  procedures. 

(B)  Self-Regulatory  Oiganixation's 
Statement  on  Bui^en  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  propoaad 
niledianga. 


'  UdA>  DTCi  son  ayalaai  rraoidana.  a 
parlkipaia' •  raquired  depoait  te  boaad  on  tba 
pntidpanl's  IkgilidHy  naada.  TkaioiDn.  a 
participant's  Fund/SERV  activity,  to  tha  axtant  h 
taaults  in  liquidity  uje  (i.e..  not  dabiti).  will  ba 
ini:ludad  in  tba  calculation  of  il>  toquind 
paMMpaBti  fond  d^Mail. 


(C)  Seif-Regalatory  OrganisaOoa't 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fraa 
Memhen,  Participants,  or  (Others 

Comments  on  the  proposed  rule 
dianga  were  not  solidtMl.  DTC  virill 
notify  the  Commission  of  any  written 
comments  received  by  DTC 

m.  Data  gf  Efbctivanaaa  of  tha 
Propoaad  Kak  Change  and  Tfaning  for 
Commiaaiasi  Adiaa 

Section  17A(b)(3)(F)  of  tha  Act* 
lequires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  ftmds 
which  are  in  the  custody.or  control  of 
tha  clearing  agency  or  for  which  it  is 
responsible  and  to  foster  cooperation 
anti  cooitlinaUon  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  DTC's  proposed  rule 
change  is  consistent  with  DTC's 
obligations  under  Section  17A(b)(3)(F) 
because  the  proposed  rule  change 
should  further  reduce  DTC's  risk 
exposure  with  regard  to  its  participants' 
Fund/SERV  activities  by  applying  DTC's 
SDFS  settlement  procedures  and  DTC's 
feilure  to  settle  procedures  to  the  Fimd/ 
SERV  interface. 

Furthennore,  although  DTC  does  not 
guarantee  its  participants'  Fund/SERV 
seftlement  payments  to  NSCC.  the 
proposed  rule  change  includes 
safeguards  against  losses  due  to 
participant  ^faults.  Under  the  amended 
Fund/SERV  Agreement  between  DTC 
and  NSCC,  DTC's  SDFS  failure  to  satde 
procedures  will  be  employed  to  identify 
excess  collateral  and/or  other  funds  to 
cover  DTC's  settlement  obligations  to 
NSCC  resulting  from  a  failed 
participant's  Fund/SERV  activities.  If 
the  application  of  DTC's  SDFS  bilure  to 
settie  pnx»dures  produces  fimds  to  pay 
the  defaulting  participant's  Fund/SERV 
obligations,  then  there  should  be  a 
reduction  in  the  number  of  reversals  at 
NSCC.  If  DTC's  procedures  fail  to 
produce  suffidont  ftmds,  DTC  will  not 
be  liable  for  the  remaining  settlement 
obligations,  and  NSOC  will  reverse  the 
Fund/SERV  transactions  the  following 
day. 

The  Commission  also  believes  the 
proposal  is  consistent  with  DTC's 
obligations  to  foster  cooperation  and 
(Xiordination  with  persons  engaged  in 
the  clearancs  and  settlement  of 
aecurities  transactions  because  the 
proposal  wUl  aUow  DTC  and  NSCC  to 
settle  obligations  arising  from  Fund/ 
SERV  interface  activity  on  a  net  basis: 
thus,  simplifying  the  two  clearing 


agencies'  settlement  prooeduies. 
Fuithotmore.  the  revised  Fund/SERV 
Agrsamaitt  seU  forth  DTC's  and  NSCC* ' 
raaponiihilities  if  a  participant  fails  to 
settle  and  aitabtlshet  a  framework  by 
which  DTC  and  NSOC  can  mitigala  the 
risks  posed  by  a  defaulting  partTripiit, 

DTC  has  requested  that  the 
Cacomission  find  g<x>d  cause  tar 
approving  the  proposed  rule  ijiange 
prior  to  the  thirtieth  day  after  the  data 
of  publication  of  notice  of  filing.  Xba 
Cnmniisaion  finds  good  cause  far  so 
approving  the  propoaed  nde  dianga 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
the  propoaed  rule  change  will  amend 
the  Fund/SERV  Agreement  between 
DTC  and  NSCC  in  aocordanc«  with 
DTC's  conversion  to  SDFS  on  February 
22. 1996,  and  will  allow  DTC  to  apply 
the  safagttards  provided  tuider  the  SDFS 
failure  to  settle  procedures  to  the  Fimd/ 
SERV  interface  immediately. 
Fuhhennore,  the  Commission  baa 
previously  published  notice  of  and 
approved  NSCC's  rule  filing  with  regard 
to  the  proposed  changes  in  the  Fund/ 
SERV  interface  and  DTC's  nila  filing 
setting  forth  its  SDFS  failure  to  settle 
procedures.  DTC's  and  NSCC's 
proposed  rule  changes  did  not  generate 
any  comment  letters,  and  the 
Commission  does  not  anticipate 
comments  with  regard  to  DTC's 
amendment  to  the  Fund/SERV  Interface 
Agreement. 

IV.  Solicitaliaa 


•IS  U.&C  78i|-i(bX3XF)  (laasl. 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Seoetary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Ckipies  of  the 
submission,  all  subsequent 
amandmenta,  all  written  statements 
with  respect  to  the  proposed  rule 
duinge  that  are  filed  with  the 
Commission,  and  all  written 
commtmications  relating  to  the 
proposed  rule  change  between  the 
Commission  imd  any  person,  other  than 
those  that  may  be  withheld  from  tha 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  tha  file  number  SR-DTO96-07 
and  should  ba  submitted  by  August  12, 
1986. 
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A  M  therefore  ordered,  purauant  to 
•action  19(b)(2)  of  the  Act.  that  tha 
proposed  rule  change  (File  No.  SR— 
DTC-96-07)  be,  and  hereby  i», 
approved. 

Far  tha  Owimliatoa  by  tha  Divtikm  of 
Markat  RagalaUoo.  punuanl  la  dalagalad 
authority.' 

Mafjam  a  McTariaBd, 
Deputy  SeuaUuy. 
(FR  Doc.  se-lMSe  PUad  7-19-M  «:4S  am) 


[Ratnn  No.  s*-iT4i»;  ra*  nol  an-NAao- 

W-»] 

8oW-H«ButyyOfBWlMlloii»;Onlw 
AppfOvtoiQ  Pfopowd  RutoCiMnQvby 

Paalaffc  tnrt.  Rililkia  Id  UmmIMmv 
BMtnmic  ning  ol  Fonns  U-«.  U-6 
and  BO 

luly  IS.  1990. 

On  June  7, 1996,  the  htetional 
Asaodatian  of  Secnrities  Dealers,  Inc. 
("NASD"  or  "Aasociation")  Bled  with 
the  Securities  and  Exchange 
Cmnmisaion  ("SEC"  or  "Conuniasion") 
pursuant  to  Section  19(b)(1)  of  the 
Sacuiities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78»(b)(l),  a  propoaed 
rule  change  to  reqtiire  mandatory 
elactnuiic  filing  of  Forma  U-4,  U-S,  and 
BD.  Notice  of  the  propoaed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  issued  by  the  Commission 
(Securities  Exchange  Act  Release  No. 
37291,  June  7, 1996)  and  pubUshed  in 
the  Federal  Kagiater  (61  FR  30269,  June 
14, 1996).  No  comment  letters  were 
received.  The  Commission  is  approving 
the  proposed  rule  change. 

LBackgroBBd 

The  NASD  has  undertaken  an 
extsnaive  redesign  of  the  Central 
Registration  Depository  ("CRD"),  the 
central  database  for  securities  industry 
firms  and  personnel,  with  the  goal  of 
requiring  electronic  filing  of 
registration-related  forms.  The  focus  of 
the  redesign  effort  is  to  provide 
efficient,  reliable,  effective,  state-of-the- 
art  systems  and  procediues  at 
reasonable  cost  to  support  Hcensing  and 
regulation  of  the  securities  industry. 
The  NASD  believes  the  implementation 
of  mandatory  electronic  filing  will 
eliminate  the  delays  that  may  stem  firom 
processing  information  in  hard  copy. 
Further,  the  NASD  believes  that 
redesigned  CRD  will  ofier  efficient 
processing  of  registration-related  filings 
and  user-friendly  access  to  information 
ooDtained  in  thorn  filings  for  all 


industry  and  regulatory  participanta.  A 
detailed  discussion  of  the  CRD 
implementation  plan  appeared  in  the 
December  1995  issue  of  Membership  On 
Your  Side. 

The  NASD's  propcaal  contains 
tevisiims  to  boUi  the  NASD  By-Laws 
and  its  Mamberahip  and  Ragistration 
Riules.  The  revisions  to  the  By-Laws 
include  amendmmta  that  re<)tiire  filers 
to  aubmit  information  on  Forms  U-4. 
U-S,  and  BD  via  electronic  means.'  The 
NASD  sUtes  that  the  impact  of  this 
requirement  on  smaller  member  firms 
with  limited  access  and  form  filing 
nseds  was  considered  by  its  Board  of 
Governors.  The  Board  addressed  this 
concern,  by  providing  all  firms  with  the 
option  to  contract  with  third  party 
vendors  to  handle  the  filings  with  the 
CRD.  The  Board  also  determined  to  give 
firms  that  have  less  than  fifty  registered 
persons  the  option  to  file  electronically, 
utilize  a  third-party  service  bureau  or 
file  with  the  NASlS's  intenial  processing 
unit  Member  firms  can  choose  for 
themselves  based  upon  their  needs 
whether  to  access  the  system  directly  by 
acquiring  the  necessary  hardware  and 
software  and  training  their  registration 
staS  or  to  access  the  system  indirectly 
via  a  third  party  agent  or  service  bureau. 
The  NASD  asserts  that  its  Membership 
staff  is  working  with  the  vendors  and 
service  bureaus  to  make  sure  they  are 
prepared  to  provide  this  service  to 
members. 

Spedfic-By-Law  provisions  which 
currently  require  filers  to  use  "forms"  or 
provide  "written  notification"  are 
changed  to  require  filing  by  electronic 
procesa  or  such  other  process  as  the 
NASD  may  prescribe.  The  provisions 
which  refer  to  the  filer  obligations  to 
keep  applications  "current"  have  been 
revlised  to  set  out  more  specific 
requirements  including  specific  time 
frames  (usually  30  days)  for  the  filing  of 
.  information.  In  addition,  the  NASD's 
membership  eligibility  criteria  are 
amended  to  require  firms  to  file  via  the 
electronic  process.  Firms  that  fail  to 
comply  with  the  electronic  filing 
requirement  may  be  subject  to 
suspension  or  cancellation  of 
membership. 

The  NA^  has  establiafaed  a  rollout 
schedule  which  began  in  May  1996  with 
approximately  eleven  member  firms  and 
one  service  bureau  being  involved  in  a 
pilot  test.  It  is  anticipated  that  the  pilot 
firms  will  file  all  forms  electronically  in 
the  new  CRD  syatem  on  approximately 
July  29. 1996. 


'  17  OS  ne.3o-3M(ii)  (isas). 


>  On  fuly  5.  ISSS.  the  Cammuilon  approvod  an 
NASD  propoMd  nila  change  amending  Fonna  V-i 
and  U-5.  FUa  No.  SR-NASO-ae-lS:  Sacuilllas 
I  Act  Rslaaaa  No.  37407. 


The  rolloitf  schedule  for  all  NASD 
membere  ia  aa  follows.  The  firms  have 
been  divided  among  five  NASD  Service 
and  Quality  teams.  Team  1  goes  into 
production  on  approximatary  September 
9, 1996,  Teams  2  and  3  on 
approximately  October  7, 1996,  ahd 
Teams  4  and  5  on  approximately 
November  4, 1996. 

Finns  that  had  fewer  than  50 
registered  representatives  on  April  26, 
1996.  ("Group  II")  may  comply  Mrith  the 
electronic  filkig  requirement  through 
any  of  three  methods:  (1)  They  may  file 
electronically  on  their  own;  (2)  they 
may  utilize  a  third-party  vendor  to  file 
on  their  behalf,  or  (3)  for  a  period 
commencing  on  September  9, 1996  and 
ending  on  December  31. 1997,  for  a 
prescribed  fee,  these  firms  may  file 
paper  forms  with  the  NASD  which 
through  its  own  internal  processing  imit 
will  file  the  forms  with  the  new  CRD 
system. 

The  NASD  is  also  amending  its 
Membership  and  Registretion  Rules  to 
establish  electronic  filing  protocols. 
Under  these  prot<xx)U  the  member  will: 

(1)  Designate  a  Registered  Principalis) 
or  corporate  ofBcer(s)  to  be  responsible 
for  supervising  the  electronic  filing  of 
appropriate  filings  with  such 
responsibility  to  acknowledge, 
electronically,  that  the  filing  is  on  liefaalf 
of  the  firm  and  the  member  firm's 
associated  persons. 

(2)  Retain  and  provide  upon 
regulatory  request  original,  signed  Form 
U-45  which  were  electronically 
prtx»8sed  as  initial  or  transfer 
applications  as  part  of  the 
recordkeeping  requirements. 

(3)  File  amendments  to  atiministrative 
data  without  the  signature  of  the  subject 
inilividual.  Such  infotmation  includes 
the  addition  of  state  or  SRO  registration, 
exam  scheduling  and  uptlates  to 
residential,  business  and  personal 
history. 

(4)  File  amendmenta  to  diacloaure 
data  electronically  provided  that  the 
subject  person  has  acknowledged  that 
the  information  has  been  received  and 
reviewed.  This  acknowledgement  must 
be  retained  and  provided  upon 
regulatory  request. 

Is)  File  initial  and  amended  Form  U- 
5  Notice  of  Terminations  electronically. 
The  filing  firm  must  make  the  filings 
available  upon  regulatory  request. 

n.  Diacusaion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  lSA(b)(6)  of 
the  Act,'  which  require  the  rules  of  the 
NASD  be  designed  to  prevent  fraudulent 


and  manipulative  activity  and  to  foster 
coordination  with  penoos  engaged  in 
regulating  the  maiksts.  Mandatory 
electronic  filing  with  the  now  CRD 
system  will  provide  more  efficient 
prooassing  of  registration-related  filings 
and  will  ulow  for  easy  access  to 
information  in  these  filings  by  all 
industry  and  regulatory  particiiMnts.  In 
turn,  electronic  filing  of  these  forms  will 
fVil'»»<«  oversight  m  securities  industry 
firms  and  their  personnel. 

A  is  thetvfore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-96-21 
be,  and  her^y  is,  approved. 

For  tba  Commission,  by  tiie  Division  of 
Markat  Ragulatkn,  pumiant  to  daiogslad 
sutfaoiity,  17  CFR  20D.30-3(aHl2). 
Margvsl  a  McFailawl. 
Deputy  SecnUuy. 
(FK  Doc  9e-lMS7  Filad  7-19-98: 8:45  am! 
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SMALL  BUSINESS  ADMMmfWTION 

NoUca  ol  Action  Subjaet  to 
tntacaovarmwantal  Ravlaw 

The  SBA  is  notifying  the  public  that 
it  intenda  to  grant  the  pending 
applications  of  21  existing  SBDCs  for 
renmding.  A  short  description  of  the 
SBDC  mogram  follows. 

The  SBA  is  publishing  this  notice  90 
days  before  the  expected  refimding  date. 
The  SBDCs  and  their  mailing  addresses 
are  listed  below.  A  copy  of  this  notice 
also  is  being  furnished  to  the  respective 
State  single  points  of  contact  designated 
under  the  Executive  Order  12372. 

Each  SBDC  application  must  be 
consistent  with  any  area-wide  small 
business  assistance  plan  adopted  by  a 
State-authorized  agency.  A  State  single 
point  of  contact  and  other  Interested 
State  or  local  entities  may  submit 
written  comments  regarding  an  SBDC 
reftmding  within  30  days  from  the  date 
of  publicatian  of  this  notice  to  the  SBDC 
and  to  Johnnie  L.  Albertaon,  Associate 
Administrator  for  SBDCa,  U.S.  Small 
Business  Administration,  409  Third 
Street,  S.W.,  Suits  4600,  Washingtoh, 
D.C  20416. 

DMcriptloa  oftka  SBDC  Pra^aia 

A  partnership  exists  between  SBA 
and  an  SBDC  SBDCa  offer  training, 
counseling,  and  other  business 
development  asaistanne  to  small 
businaaaes.  Each  SBDC  provides 
services  imder  a  negotiated  Cooperative 
Agreement  with  SBA,  tha  general 
management  and  oversight  of  SBA,  and 
a  Slate  plan  initially  approved  by  the 
Govamor.  NoD-Fedaru  funds  must 
match  Federal  funds.  An  SBDC  must 


operate  according  to  law,  the 
Cooperative  Agrsement.  SBA'a 
regulatioDS,  the  annual  Program 
Announoament,  and  program  guidance. 

Piogiaa  Ob^acttras 

The  SBDC  program  uses  Federal 
funds  to  leverage  the  resources  of  States, 
academic  institutions,  and  the  private 
sector  to: 

(a)  Strengthen  the  small  buainesa 
community; 

(b)  Increase  economic  growth; 

(c)  Assist  mora  small  businesses:  and 

(d)  Broaden  the  delivery  system  to 
more  small  businesses. 

SBDC  Program  Organizatian 

The  lead  SBDC  operates  a  statewide 
or  regional  network  of  SBDC  subcenteis. 
An  SBDC  must  have  a  full-time  Director. 
SBDCs  must  use  at  least  80  percent  of 
the  Federal  funds  to  provide  services  to 
small  businesses.  SBDCs  use  volunteers 
and  other  low  coat  leaourcas  as  much  as 
possible. 

SBOCServicas 

An  SBDC  must  have  a  fiill  range  of 
business  development  and  technical 
assistance  services  in  its  area  of 
operations,  depending  upon  local  needs, 
SBA  priorities,  and  SBDC  program 
objectives.  Services  include  training  and 
counseling  to  existing  and  proapective 
small  business  owners  in  management,- 
marketing,  finance,  operations, 
planning,  taxes,  and  any  other  general 
or  technical  area  of  assistance  that 
supports  small  business  growth. 

The  SBA  district  office  and  the  SBDC 
must  agree  upon  the  specific  mix  of 
Bervic»s.  They  should  give  particular 
attention  to  SBA's  priority  and  special 
emphasis  groups,  includiiag  veterans, 
women,  exporters,  the  disabled,  and 
minorities. 

SBDC  Pragram  Baquirsaants 

An  SBDC  must  meet  progranmialic 
and  financial  requirements  imposed  by 
statute,  regulations,  or  its  Cooperative 
Agreement  The  SBDC  must: 

(a)  Locate  subcenten  so  that  they  are 
as  accessible  as  possible  to  small 
businesses; 

(b)  Open  alfsubcenters  at  least  40 
hours  per  week,  or  during  the  normal 
business  hours  of  its  state  or  academic 
Host  Oiganization,  throughout  the  year, 

(c)  Develop  working  relationships 
with  Bii»nri«l  institutions,  the 
investment  community,  professional 
associations,  private  consultants,  and 
small  business  groups;  and 

(d)  Maintain  lists  of  private 
conniltants  at  each  subcenter. 


Dated:  ^ana  19. 1998. 

ruurudw, 

AdnuniMtiotot, 

Addnaaaa  aflalaraM  SBDC  Stale 


Mr.  Robert  McKinley.  Ragion  Director, 
Univ.  of  Texas  at  San  Antonio,  1222 
North  Main  Street,  San  AnUmio.  TX 
78212,  (210)  556-2450 

Mr,  John  P.  O'Coimcv,  State  Qiiedat, 
University  of  Connecticut  2  Bourn 
Place.  U-94,  Stoirs,  CT  06269-6004. 
(203)  486-4135 

Mr.  Ted  Cadou.  Region  Director, 
University  of  Houston,  1100 
Louisiana,  Suite  500,  Houston,  TX 
77002.  (713)  752-S444 

Ms.  Liz  Klimback,  Ragion  Director, 
Dallas  Community  College,  1402 
Corinth  Street,  Dallas,  TX  75212, 
(214)  860-5833 

Mr.  Craig  Bean.  Ragioo  Director.  Texas 
Tech  University,  2579  South  Loop 
289,  Suite  114.  Lubbock.  TX  79423- 
1637.  (806)  745-3973 

Mr.  Raleigh  Byan,  SUte  Director, 
University  of  Miasiaaippi.  Old 
Chemistry  Building,  University,  MS 
38677.  (601)  232-5001 

Mr.  James  L.  King.  State  Director.  State 
University  of  New  Yoik,  SUNY  Plaza. 
S-523,  AQ>any.  NY  12246.  (518)  443- 
5398 

Ms.  Hazel  Kroesser  Palmer,  Stats 
Director,  West  Virginia  Develapmant 
Office,  950  Kanawha  Boulevard,  East, 
Charleston.  WV  25301,  (304)  558- 
2960 

Mr.  Clinton  Tymes,  State  Director, 
University  of  Delaware,  Suite  005^ 
Pumell  Hall,  Newark.  DE 19711.  (302) 
831-2747 

Ms.  Janet  Holloway.  State  Director, 
University  of  Kentucky.  225  Business 
&  Economics  Bldg.,  I,exington,  KY 
40506-0034.  (606)  257-7668 

Mr.  Thomas  McLamiore,  State  Director, 
Department  of  Economic  and 
Employment  Development,  217  Eaat 
Redwood  St,  9tb  Floor.  Baltimore. 
MD  21202.  (410)  333-6995 

Ms.  Diane  Wolvetton,  State  Director, 
University  of  Wyoming.  P.O.  Box 
3622.  Laramie.  WY  82071-3622,  (307) 
766-3505 

Mr.  Max  Summera.  Slate  Director, 
University  of  Missouri,  Suite  300, 
University  Place,  Columbia.  MO 
65211.  (314)  882-0344 

Ms.  Holly  Schidc  State  Director,  Ohio 
Department  of  Development  77  Soudi 
High  Street.  Columbus.  OH  43226- 
1001,(614)466-2711 

Mr.  Donald  L.  Kelpinski.  State  Director. 
Vermont  Technical  College,  P.O.  Box 
422,  Randolph  Canter,  VT  05060, 
(802)  728-4101 

Mr.  Cbaatar  Williams,  Director, 
Univenity  of  the  Virgin  Islands.  8000 
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Nialcy  Caoter,  Suite  ZOZ,  St.  Thomas. 
US  V.  UUnda  00802.  (SOB)  776-3206 

intOac  ae-iss3a  riMl  7-ib-M-.  <:4S  on] 


CMnbuig  OMilet  AdviMiy  Council 
;  PubHe  MMlIng 


The  U.S.  Small  Busiiian 
Adminiaintioti.  Clariubuig  Diitiiot 
AdTisory  Council  will  hold  a  public 
nwaMng  on  Thursday,  August  15. 1996 
at  10:00  ajn.  at  Eat'N  Park  Restaurant, 
lOO  ToUey  Straet.  Bridgeport.  West 
Virginia,  to  discus*  matters  as  may  be 
pieaented  by  members,  staff  of  the  U.S. 
Small  Busiiiess  Adminislntian.  or 
others  pieeunt 

For  rarther  informetlon,  write  or  call 
Mr.  Thomas  Tolan.  Acting  District 
Director,  U.S.  Small  Business 
Ariministratlon.  168  West  Main  Street, 
Oarlaburg.  West  Virgirua  28301.  (304) 
623-5631. 

Jbljr  IB.  ISSS. 
MUkaaiP.NnPstt.      ■ 

Daactot,  Offlcm  ofMnterf  CuineU. 

IFR  Doc  W-1SS3S  FIM  r-IS-W;  S.-4S  unl 


(  en— IHLFOWtWE 
MPLBMENTA110N  OF  TEXTILE 


AjnandRMitt  of  hnport  Rasiralnt  Umlts 
>er  Otctrtn  CoOow,  Min  Midi  rmm, 
SHt  MMd  aid  (Nhw  VigMbl*  Pkar 
Taidll*  Produeis  Preduoad  or 
MMMifaettirad  In  the  UnltKl  Arab 


luly  17. 1996. 

aaBter:  Committee  {or  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnON:  Issuing  a  directive  to  the 

Commissiooer  of  Customs  amending 

limits. 

UIU.iM  DATE:  July  23. 1996. 
KM  RMTHBI  MRJMMTKM  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  statiis  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  027-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

aumaefTARY  mfoiwation: 

^IhsillJ  Exscutivs  Order  11S51  of  March 
3. 1972,  as  amended;  asctioD  204  ol  the 
Afficultmal  Act  of  1896.  as  ammded  (7 
U&aiSM). 


In  accordance  with  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and 
Qothing  (ATC),  the  current  limits  are 
being  amended  tor  certain  textile 
product,  produced  or  manubctiued  in 
the  United  Arab  Emirates  and  ej^orted 
during  the  period  beginning  on  January 
1. 1996  and  extending  through 
December  31 ,  1906.  In  accordance  with 
the  ATC  these  amended  limits  are 
based  on  the  limits  notified  to  the 
Textiles  Monitoring  Body.  These  limits 
are  amended  because  the  United  Arab 
Emirates  is  now  a  member  of  the  World 
Trade  Organiration  (WTO). 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commiasionerof  Customs  to  amend  the 
current  limits  lot  the  period  January  1, 
1996  through  E)ecember  31, 1996. 
Previous  adjustinents  applied  to  the 
1996  limits  have  been  ulfusted 
accordingly. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tarifi' 
Sdiadule  of  the  United  Sutes  (see 
Padaral  Kagtslei  notice  60  FR  65299. 
published  on  December  19. 1995).  Also 
see  61  FR  9962.  published  on  March  12, 
1906. 

The  leOer  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
impiamanlation  of  certain  of  their 
provlsioru. 
Tray  H.  Qribb, 

Oiainnan,  CommiaeefertbabiplamanlaUon 
of  Textile  AffvsamntM. 

■  afltatile 


)ulyl7. 1996. 
Commissionflr  of  Customs, 
Department  of  the  Tmaaiy,  Washington,  DC 
20229. 

Dear  Commissioner  Tliis  directive 
■mends,  but  does  not  cancal,  the  diiectiva 
issued  to  you  on  March  S.  1996.  by  Ilie 
QiairmaD,  Committee  for  the  ImplementatioD 
of  Textile  Agrsements.  That  directive 
riMM'eint  imports  of  certain  cotton,  man- 
meds  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  In  the  United  Arab  Emiretes 
and  exported  during  the  twelve-month 
period  beginning  on  January  1, 1996  and 
extending  through  Dsosinber  31.  ItMS. 

Effective  on  July  23, 1996.  you  are  directed, 
in  accotdafica  with  the  Vruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC). 
to  inoease  the  limits  far  the  iailowiBg 
categories: 


Catagoiy 


219 : 

22S313. 


315. 
317. 


326. 


334«34 

33S«3Sa35. 


33W33S. 


34(W40. 

34in4i . 
342»e. 

347/348. 


361/861 

3S2 


361  

363 

369-S«'. 
369-0*. 


647/B48. 
847 


I.ITSJSiaaquanme- 

Isrt. 
2/X»,814  squan  ma- 


32.422,388  square 


1407.288  square  ms- 

Ista. 
226,736  dozen. 
157.146  dozea 

200.459  dozsn. 

624.460  dozsn  of 
wtilch  not  more  than 
398,500  dozen  shaH 
be  in  CMaoodes 
338-S/339-S>. 

360,720  dozaa 

321 ««  dozsn. 

256,485  dozsa 

463377  dozsn  of 
wNch  not  mora  than 
231,838  dozen  stial 
bs  In  Catsgortse 
347-T/348-T». 

183,636  dozen. 

232.892  dozen. 

-0-. 

6,324.225  nunters. 

84,068  Idtograma. 

804,625  Ulogame. ' 

237.065  dozea 

343  J21  dozen. 

215.573  dozea 


'Tl*  Imlts  have  not  been  adiua>ed  k>  ae- 
aounl  for  any  impaflB  exponad  after  Deoemtjer 
31, 1095. 

'Category  338-S:  only  HTS  numbers 
610S.22J0S0.  6106.100010.  6106.100030, 
6106JO.801O  6106.10.0027,  8110201025, 
6110.202040.  611020.2065.  OIIOJOMSS, 
6112.11.0030  and  6114.2O0006;  Calsgan 
330-S:  only  HTS  nunban  eiO4.22X)0a). 
610429.2049.  6106.10.0010  810610.0030. 
6106JO2510.  6106.90J01O  6100.10.0070 
6110201030.  611020.2046,  6110.202075. 
6110.909070  6112.11.0040,  6114.20.0010 
and  6117.90.9020. 

'Catsgoiy  347-T;  only  HTS  numbers 
6103.192015,  6103.19.9020,  8103.22.0030. 
6103.42.1020.  8103.42.1040  6103.48.8010, 
6112.11.0050,  6113X100038.  6203.101020 
8203.19.9020  620322.3020  6203.42.4005. 
6203.42.4010  6203.42.4015.  6203.42.4025. 
8203.42.4036.  6203.42.4045.  B203.48JQ2O 
8210.40.9033,  82112O1S20.  621120.3810 
and  6211  J^0040  CMegory  348-T:  or^  HTS 
reanbsiB  61O4.1ZO03o.  6104.19J030, 
810422.0040.  6104292034.  6104.622010, 
8104.822025.  6104.6eJI022.  6112.11X1060 
8113.00.9042,  6117JO906O  6204.1^0030. 
8204.19.8030,  820422J040.  620429.4034. 
6204.62.3000.  8204.62.4005.  8204.82.4010 
8204.82.4020.  8204.82.4030,  6204.82.4040, 
8204.82.4050.  8204.808010  6304.80.0010 
8210.509060  821120.1560.  821120J810 
821 1 .42.0030  wid  8217  JO906O 

'Catagny  380-6:  only  HTS  nuntisr 
6307.102005. 

•Calsqoiy  380-0:  al  HTS  raaitefa  axcapl 
e3071020(S6  (CMegocy  3e»>8). 

The  (Committee  for  the  Implnnsatstion  of 
Textile  Agreements  has  determined  itiat 
ttisaa  actioiis  Ul  within  the  ioreign  aCbin 
exceptioD  to  the  rulemaking  provlsioDS  of  5 
U.S.C.  5$3(sXl). 
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Slimiely, 
TtayKOitab. 

Chaimuii.  Ccunmldae/ar  the  bnpleimBlation 
of  TkstUe  Agreements. 
(FR  Doc  86-18489  Filed  7-19-96:  8:45  sm| 


ACnOM:  Notice  of  Proposed  Advisory 
Circular  (AC)  120-XX,  and  request  for 
commsnts. 


OEPARTMBIT  OF  TIWNSPORTATION 
OfHos  of  iti#  89oraiwy 

CPoclMti  08T-M-1M4  Mid  08T-M-13WI 
Ap|MCMIOfM  Off  UnnSQ  r^nSVI  OWMM 

Co.  for  iMiMnoo  of  Now  Cortfflcal* 
Authoflty 

AQBtCV:  Department  of  TransportatioiL 
action:  Notice  of  Order  to  Show  Cause 
(Oidar  96-7-24). 

aUHHARr:  The  Depaitmsnt  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  orders  (1)  finding  United 
Parts)  Service  Co.  fit,  wiUbig.  and  able, 
and  (2)  awarding  it  certificates  to  engage 
in  interstate  and  foreign  charter  air 
transportation  of  persons,  property,  and 


DATC8:  Parsons  wishing  to  file 
obfectiona  should  do  ao  no  later  than 
Aiignat  1, 1996. 

AOOWSafS:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-06-1384  and  OST-96-138S  and 
addressed  to  the  Documantaty  Services 
Division  (OSS.  Room  PI^-401),  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590  and  should  be  served  upon  the 
paitias  llstsd  in  Attadimant  A  to  ths 
otilar. 

FOn  nmTHEn  aWOMIATIOM  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-6e,  Room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-0721. 

Dstsd:  )uoa  18, 1996. 
Patrick  V.  Mwyfay, 

Deputy  Assistant  Seaelaty  for  Aviation  and 
International  Affain. 
(FR  Doc  96-18S23  Filed  7-19-96:  S:4S  am) 


Fadarai  AvMion  AdmlnMiaMon 

[AC  120-XX] 

Propoawi  Advlaery  Clitular  (AC)  180- 
XX«  Air  Tranapoftadofi  PartnaraMp  for 
SalaCy  Pioyiania 

AOCNCr:  Federal  Aviatian 
Administration  (FAA),  DOT. 


This  notice  annoimtxs  the 
publicatton  of ,  and  requests  cxmunents 
cm,  a  proposed  AC  that  provides 
guidance  for  estahlishing  air 
tianspcrtation  partnership  for  safety 
programs.  Theae  programs,  which  are 
entued  into  by  the  FAA  and  entities 
within  the  air  transportatloo  industry, 
are  Intended  to  generals  sabty 
informatian  that  may  not  otherwise  be 
obtainable.  Ths  FAA  is  implementing  a 
2-year  demonsliation  program  for  the 
use  of  theae  programs  tmder  which 
information  can  be  collected  and 
analyzed  to  measure  the  prtigrams' 
eSect  on  safety. 

DATE8:  Conmieots  must  be  received  on 
or  befaie  August  21 ,  1906. 
AOOHESSCK  Send  all  comments  on  the 
propoeed  AC  to:  Federal  Aviaticm 
Administration.  Ail  Traiuportation 
Division,  AFS-200, 800  Independence 
Avenue  SW.,  Washington,  DC  20591. 

FOR  nnmcR  avonuTiON  contact: 

Kent  Stsphsna.  AFS-230,  Federal 
Aviation  Administration.  P.O.  Box 
2IX)34,  Dulles  International  Airport, 
Washington,  DC  20041.  or  telephone 
(703)  661-0333  xSlSl. 
atffPLOMBITAIIV  aiTOmiATKlN;  The 
propoeed  AC  may  be  downloaded  from 
the  FedWorld  BBS  by  dialing  (703)  321- 
8020,  ANSI,  8, 1.  N,  9600  baud,  or 
through  the  Internet  at  the  following 
Uniform  Resource  Location  (URL):  up:/ 
/fwux.  fedworld.gov/pub/ba/fea.htm. 
The  file  name  is  "AC  XX-XX.TXT." 

CBsmneBls  Invitsd 

Interested  persons  are  invited  to 
comment  on  the  propoeed  AC  by 
submitting  such  written  data,  viem,  or 
arguments  as  they  may  desire. 
Commenters  should  identify  the  AC, 
and  submit  conmients,  in  dupUcate,  to 
the  address  spscified  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
cmiaidered  by  the  Air  Transportation 
Division,  AFS-200,  before  issuing  the 
final  AC.  Comments  may  be  inspected  at 
Federal  Aviation  Administration.  Air 
Ttansportation  Division,  AFS-200,  800 
Independence  Ave..  SW.,  Washington, 
DC  20591  between  the  hours  of  9:00 
ajn.  and  4:00  pan.  weekdays,  except 
Federal  holidays. 

Background 

In  recent  years,  the  FAA  and  the  air 
transportation  industry  have  sought 
alternative  means  for  addressing  safety 
problems  and  identifying  potential 
safety  K'Tnttt*  To  this  end.  ths  FAA,  in 


cooperation  with  industry,  ettabllahad 
several  damtmattaticn  partnarships  far 
safety  piognms  in  an  rahct  to  Inoaaae 
the  flow  of  safety  inlininatian  to  botih 
the  air  tairier  and  FAA.  Among  Ihass 
programs  were  ths  USAir  AlUtuda 
Awareness  Program,  the  American 
Airlines  Safety  Action  Progiam  (ASAF), 
and  the  Alaska  Airiinss  Altitude 
Awaraossa  Program.  As  an  outooms  of 
the  Safety  Conferencs  hsld  tm  Januaiy 
0-10. 1995,  ths  Secretsry  of 
Transportation  and  the  Adminiatnlarof 
the  Federal  Aviation  Administtatiai 
(FAA)  «iiiiniiT|i^«rf  that  standardised 
policy  and  prtxadures  would  be 
provided  for  the  use  of  theae  programa. 
Following  publication  of  a  final  AC,  the 
FAA  will  amend  appropriala  egency 
ortlets  to  provide  internal  guidance  for 
the  development  of  partnership  far 
safisty  progiams. 

Issued  in  Wasliingtoo.  DC  oa  July  17, 
1996. 

TlMBasCAccsstt, 
Directar,  Flight  Standards  Servica. 

The  text  of  the  propoeed  AC  teada  as 
follows: 

1.  Ptupoee.  This  advisory  circular 
(AC)  provides  guidance  for  establishing 
air  transportation  partnership  far  safety 
programs  (partnership  for  susty 
programs).  As  an  outcome  of  the  Safety 
Conference  held  on  January  0-10. 1905. 
the  Secretary  of  Transportation  and  the 
Administrator  of  the  Federal  Aviation 
Administration  (FAA)  aimotmced  that 
standardized  policy  and  procedures 
would  be  provided  for  the  use  of  these 
programs. 

2.  Background.  In  recent  years,  the 
FAA  and  the  air  transportation  industry 
have  sought  alternative  means  for 
addressing  safety  problems  and 
idontifying  potential  safjety  hazards.  To 
this  and,  the  FAA.  in  cooperation  widi 
industry,  established  several 
demonstration  partnership  for  safety 
programs  in  an  effort  to  increase  the 
flow  of  safety  Information  to  both  the  air 
carrier  and  FAA.  Among  these  programs 
were  the  USAir  Altitude  Awareness 
Program,  the  American  Airlines  Safety 
Action  Program  (ASAP),  and  the  Aladca 
Airlines  AUtude  Awaretwss  ProgratiL 
These  programs  included  incentiverto 
encourage  employees  of  certi&c:ate 
holders  participating  in  the  programs  to 
disclose  information  and  identify 
possible  violations  of  the  Federal 
Aviation  RsgiUations  without  f«ar  of    - 
ptmitive  legal  enforcement  sanctions. 
Events  repeated  under  a  program  that 
involved  an  alleged  violation  of  the 
Federal  Aviation  Regulations  by  the 
certificate  holder  were  handled  under 
the  voltmtary  disclosure  policy, 
provided  thealements  of  that  policy 
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wan  ntisfiwL  The  FAA  ii  expanding 
the  lue  of  pajtnanhip  for  safety 
propanu  through  the  fanplementiition  of 
a  2-year  damooitration  prognm  under 
wfateh  infonnation  and  dau  can  be 
coUectad  and  analyzed  to  measure  their 
aOsct  on  aviatioo  sabty. 

3.  Key  Terms.  The  following  key  torms 
and  phrases  are  defined  to  ensure  a 
standard  interpretation  of  the  guidance 
in  this  AC: 

a.  Administration  Act  Adminislntive 
acUan  is  a  means  for  dispoaing  of 
violatioQS  or  alleged  violatians  that  do 
not  warrant  the  use  of  legal  enforcement 
sanctions.  The  two  types  of 
administrative  action  are  a  warning 
notice  and  a  letter  of  correction; 

b.  Air  Carrier.  An  air  caniar  is  a 
panon  who  imdertakes  directly  by 
laaae,  or  other  anangemant,  to  engage  in 
air  transporlatioD. 

c  Cartipcate  Holder.  For  purposea  of 
partnership  for  safisty  programs,  a 
certificate  holder  refers  to  a  pecaon 
authorized  to  operate  under  part  121  of 
the  Federal  Aviation  Roguiatians  ot  who 
holds  a  certificate  issued  under  part  145 
of  the  Federal  Aviation  Regulatiana. 

d.  Certificate  Holding  Ditbict  Office 
(CHDO).  The  CHDO  is  the  Flight 
Standarda  District  Office  (FSDO)  having 
raapoDsibility  lor  the  aaogn]riiic  area  in 
which  a  cartiBrate  hoUer'a  principal 
base  of  oparalians  la  located. 

a.  Ai/brceneiM-fiefatecf  Aioentive.  For 
puipoaae  of  partnaiahip  Cor  aalety 
ptopama,  an  enfarcement-related 
incentive  rafars  to  an  asatiranca  that 
laaaer  enlmcament  action  will  be  used 
to  addresa  certain  alleged  violations  of 
the  Federal  Aviation  Regulations  to 
encourage  participation  by  certificate 
holder  employees. 

f.  Major  Dcinestic  Repair  Station.  For 
purposes  of  partnsiship  for  safety 
programs,  a  major  domestic  repair 
station  jefers  to  a  part  145  repair  station 
located  in  the  United  States  certificated 
to  perform  airframe  and/or  engine  work 
on  transport  catwory  aircraft  having  a 
maxitniim  takeon  groas  weight  of  75,000 
Ibe.  or  greater. 

g.  Mentoraiidiun  of  Understanding. 
For  purpoaes  of  pertnership  for  aafety 
programs,  memorandum  of 
undemanding  (MOU)  refers  to  the 
vrritten  agreement  between  two  or  more 
parties  setting  forth  the  purpoaaa  for, 
and  tenns  of,  a  partnership  for  aafaty 
program. . 

h.  Party/Parties.  For  purpoaes  of 
partnership  for  safety  programs,  the 
terms  "party/parties"  refns  to  the 
certificate  holder,  the  FAA.  and  any 
other  person  or  entity  (e.g..  labor  union 
or  other  industry  or  Govunment  entity) 
that  is  a  signatory  to  the  MOU. 


i.  Safety-RBkted  Report  A  safety- 
related  report  rafars  to  a  written  account 
of  an  event  that  involves  an  opetatiooal 
or  maiotanaiice  iaaue  related  to  salisty  of 
flight,  letxal^id  through  a  partnership 
for  aafaty  pro-am. 

j.  VrJuMary  Disclosure  Policy.  The 
vohintaiy  disclosure  policy  is  a  policy 
tmderwUcfapart  121, 135,  and  145 
certificate  holders  may  voluntarily 
report  alleged  violations  of  the  Federal 
Aviation  Regulations  and  develop 
corrective  action  satisfactory  to  the  FAA 
to  preclude  their  racuirenca.  Certificate 
holder*  «^o  aatisfy  the  elements  of  the 
vohintaiy  diadoaure  policy,  receive  a 
letter  of  correction  in  lieu  of  dvU 
penalty  action.  Voluntary  disclosure 
reporting  procedures  are  outlined  in  AC 
120-56. 

4.  Applicability.  Partnership  for  safsty 
programs  are  intended  for  air  carrier* 
that  apettia  under  part  121  of  the 
Federal  Aviadon  Regulations.  They  are 
also  intended  for  major  domestic  repair 
stations  certificated  under  part  145  of 
the  Federal  Aviation  Regulationa. 
Partnership  for  safely  programs  are 
entered  into  voluntulfy  by  the  FAA,  a 
certificate  holder,  and  if  appropriate, 
other  paitiea. 

5.  Devdopment.  Certificate  holden 
may  develop  programs  and  submit  them 
to  the  FAA  for  review  and  acceptance  in 
accordance  with  the  guidance  in  this 
AC  The  FAA  will  determine  whether  a 
program  is  accepted.  The  FAA  may 
suggest  that  a  cnHficate  holdm-  develop 
a  partnership  for  safety  program  to 
resolve  an  identified  safety  problem. 

6.  iiesources.  A  partnership  for  safety 
program  can  result  in  a  significant 
commitment  of  resources  by  the  parties 
to  the  program.  During  the  development 
of  a  program,  it  is  important  that  eech 
party  is  willing  to  commit  the  necessary 
persormel,  time,  and  monetary  resources 
to  support  the  prooam. 

7.  Enforcement  Policy. 

a.  Enforcement-Related  Incentive. 
Partnership  for  safety  progtama  may 
include  an  enfbrcement-nlatad 
incentive  to  encourage  paiUdpation  by 
certificate  holder  employees.  Any 
enforconent-related  incentive  should  be 
limited  to  that  needed  to  achieve  the 
desired  goal  and  results  of  the  program. 
Alleged  violations  of  the  Federal 
Aviation  Regulations  by  certificate 
holder  employees  disclosed  through 
safsty-related  reports  will  ordinarily  be 
addressed  with  administrative  action 
provided  the  alleged  violations  do  not 
Involve  deliberate  misconduct:  a  serious 
and  substantial  deviation  from  required 
conduct;  criminal  conduct;  an  accident: 
or  conduct  that  daraonstrates.  or  raiaes 
a  quesUon  of,  a  lack  of  qualificadoiL 
Alleged  violatlona  that  involve 


dalibente  misconduct;  a  serious  and 
substantial  deviation  from  required 
conduct;  criminal  conduct;  an  accident; 
and  conduct  that  damanstrates,  or  raises 
a  question  of,  a  lack  of  qualification  are 
excluded  from  a  partnanhip  for  safety 
program.  Any  enforcement-related 
inoantive  will  not  apply  to  these 
violations.  Failure  of  any  individual  to 
complete  any  corrective  action  in  a 
manner  acceptable  to  the  FAA  may 
result  in  the  reopening  of  the  case  and 
referral  of  the  alleged  violation  for  legal 
enfrncement  action. 

b.  Repeated  Instances  of  Misconduct 
Notwithstanding  the  guidance  in 
paragraph  205  of  FAA  Order  2150.3A, 
Compliance  and  Enforx^ement  Program, 
repeated  instances  involving  the  same 
or  similar  type  of  misconduct 
previously  addressed  with 
administrative  action  under  the 
program,  may  also  be  covered  under  the 
program.  The  determination  whether  a 
repeated  violation  will  be  covered  tmder 
a  program  will  be  made  by  the  FAA  on 
a  case-by-case  basis,  upon  consideration 
of  the  fects  and  circumstances 
surrounding  the  violation. 

c  Use  ofSafety-Related  Reports.  All 
safsty-related  reports  should  be  fully 
evaluated  and,  to  the  extent  appropriate, 
investigated  by  the  FAA.  Any  safety- 
related  report  that  concerns  an  alleged 
violation(s)  that  is  excluded  from 
partnership  for  safety  programs,  i.e., 
alleged  violations  involving  deliberate 
miaconduct:  a  serious  and  substantial 
deviation  from  required  conduct; 
criminal  conduct:  an  accident;  or 
conduct  that  demonstrates,  or  raises  a 
question  of.  a  lack  of  qualification,  will 
be  referred  to  an  appropriate  office 
within  the  FAA  for  any  additional 
investigation  and  reexamination  and/or 
legal  enforcement  action,  as  appropriate. 
A  closed  case  involving  a  violation 
addressed  with  the  enforcement-related 
incentive,  or  for  which  no  action  is 
taken,  may  be  reopened  and  appropriate 
legal  enforcement  action  taken  if 
evidence  later  is  discovered  that 
establishes  that  the  violation  should 
have  been  excluded  from  the  program. 
For  alleged  violations  not  excluded 
under  a  partnership  for  safsty  program, 
neither  administrative  action  nor 
punitive  legal  enforcamrait  action  will 
oe  taken  against  an  individual  for  an 
alleged  violation  reported  under  the 
program  unless  there  is  sufficient 
evidence  of  the  violation,  other  than  the 
individual's  safaty-related  report 
"Sufficient  evidence"  means  evidence 
gathered  by  an  investigation  not  caused 
by,  or  otherwise  predicated  on,  the 
individual's  safety-related  report 

d.  Vjofotions  of  Certificate  Holder. 
Alleged  violations  of  certificate  holden 
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disclosed  through  a  safety-related  report 
under  a  partnership  for  safety  program 
will  be  handled  under  the  voluntary 
disclosure  policy,  provided  the 
certificate  holder  voluntarily  reports  the 
alleged  violations  to  the  FAA  and  the 
other  elements  of  that  policy  are  met 
(See  AC  120-56  and  FAA  Order 
2150.3A,  Ckimpliance  and  Enforcement 
Program,  Compliance/Enforcement 
Bulletin  No.  90-6). 

e.  Examples.  The  following  are 
examples  of  events  that  might  be 
reported  under  a  partnership  for  safety 
program  and  the  probable  action  that 
would  be  taken  by  the  FAA  for  an 
alleged  violation  disclosed  by  the  safety- 
related  report 

(I)  Examples  of  events  where  an 
alleged  violation  ordinarily  would  be 
addressed  by  the  enforcement-related 
inoentivB. 

(i)  A  pilot  reports  an  altitude 
deviation  where  the  aircraft  was 
assigned  by  ATC  to  climb  to  an  altitude 
of  10,000  ft.  MSL.  but  actually  levels  off 
at  11,000  ft.  MSL.  Evidence  of  the 
violation,  other  than  the  safety-related 
report,  (e.g.,  air  traffic  control  tape,  air 
traffic  controller's  statements)  is 
gathered  by  an  investigation  not  caused 
by,  or  otherwise  predicated  on,  the 
filing  of  the  safety-related  report.  The  . 
pilot's  alleged  violation  does  not 
involve  conduct  that  is  excluded  from 
the  partnership  for  safety  program.  The 
alleged  violation  therefore  would  be 
addressed  by  the  enforcement-related 
incentive. 

(II)  A  repair  station  technician  reports 
that  he/she  was  assigned  to  accomplish 
a  required  inspection  (RII):  however,  he/ 
she  inadvertently  neglected  to  sign  the 
check  sheet  that  the  inspection  was 
completed.  Evidence  of  the  alleged 
violation,  other  than  the  technician's 
safety-related  report,  reveals  that  the 
inspection  was  accomplished  and  the 
ch»ck  sheet  was  not  signed.  This 
evidence  was  gathered  by  an 
investigation  not  caused  by,  or 
otherwise  predicated  on,  the  filing  of 
the  aafety-related  report  The  alleged 
violation  does  not  involve  conduct  that 
is  excluded  from  the  partnership  for 
safety  program.  The  technician's  alleged 
violation  therefore  would  be  addressed 
by  the  enforcement-related  incentive. 

(2)  Examples  of  events  involving  an 
alleged  violation  thatia  excluded  from 
the  partnership  for  safety  program  and 
to  which  the  enforcement-related 
incentive  would  not  apply. 

(i)  A  pilot  submits  a  report  indicating 
that  after  takeoff  he/she  operated  an 
airtsait  below  an  altitude  of  1 ,000  fL 
AGL  over  a  congested  area.  Investigation 
of  thia  event  revealed  that  the  aircraft 
was  daUbentely  flown  at  an  altitude  of 


500  ft.  ACL  over  a  dty  ten  miles  fiiun 
the  airport  Due  to  the  deliberate  nature 
of  the  pilot's  conduct,  it  would  not  be 
covert  under  the  partnership  for  safety 
program  and  the  alleged  violation 
would  not  be  addressed  by  the 
enforcement-related  Incentive.  The 
safaty-related  report  would  be  refund 
for  legal  enforcement  fction. 

(ii)  A  technician  submits  a  report 
stating  that  he/she  had  used  a  lubricant 
other  than  what  was  stated  in  the 
maintenance  manual  for  an  engine  valve 
installation.  No  authorized  substitute 
lubricants  were  available.  The 
investigation  revealed  that  the 
technician  intentionally  used  a 
substitute  non-approved  lubricant 
These  actions  were  not  in  accordance 
with  the  maintenance  manual  or 
company  procedures.  Because  these 
actions  were  a  substantial  deviation 
from  required  conduct,  and  intentional, 
the  technician's  conduct  would  not  be 
covered  under  the  partnership  for  safety 
program  and  the  alleged  violation 
would  not  be  addressed  by  the 
enforcement-related  incezitive.  The 
safety-related  report  would  be  referred 
for  reexamination  and/or  legal 
enforcement  action. 

(3)  Example  of  an  event  where  no 
action  would  be  taken  for  an  alleged 
violation  disclosed  through  a  safety- 
related  report. 

(i)  A  pilot  reports  an  altitude 
deviation  where  the  aircraft  was 
assigned  by  ATC  to  cUmb  to  an  altitude 
of  10.000  ft  MSL.  but  actually  levels  off 
at  11.000  ft  MSL.  The  only  evidence  of 
the  deviation  is  the  pilot's  safety-related 
report  filed  under  the  partnership  for 
safety  program.  Since  the  pilot's  safety- 
related  report  will  not  be  used  as 
evidence  to  support  talcing  punitive 
legal  enforcement  action  or 
administrative  action  against  the  pilot, 
and  no  other  evidence  of  the  alleged 
violation  is  available,  there  is 
insufficient  evidence  to  support  a 
violation  of  the  Federal  Aviation 
Regulations.  Therefore,  the  case  would 
be  closed  with  no  action. 

8.  Corrective  Action.  The  FAA  will 
work  with  a  certificate  holder  to 
develop  acceptable  corrective  action 
that  should  be  taken  based  on 
information  obtained  under  a 
partnership  for  safety  program.  The 
decision  to  accept  the  corrective  action 
implemented  under  a  partnership  for 
safety  program  in  lieu  of  legal 
enforcement  action  remains  solely  with 
the  FAA. 

9.  Mamonuidiun  of  Understanding 
(MOU).  The  provisions  of  a  partner^p 
for  safety  progiam  that  is  acceptable  to 
the  FAA  should  be  set  forth  in  a  MOU 
signed  by  each  party.  A  program  will  be 


implemented  in  accordance  with  the 
provisions  of  its  MOU.  A  sample  is 
provided  in  the  appendix  of  this 
document.  Each  MOU  will  be  based  oo 
the  parties'  different  needs  and 
purposes  for  a  partnership  for  safety 
program. 

a.  The  MOU  should  aet  forth  the 
elements  of  the  partnership  for  safety 
progiam.  including  at  least  the 
following: 

(1)  A  statement  of  the  essential  safety 
information  that  is  reaaonably  expected 
to  he  obtained  through  the  program  and 
the  safety  problem(s)  that  is  reasonably 
expected  to  be  addressed  through  the 


(2)  The  benefits  to  be  gained  by  the 
program. 

(3)  The  duration  of  the  program, 
which  should  be  limited  to  the  period 
of  time  needed  to  achieve  the  desired 
goals  and  benefits  articulated  in  the 
prtigram.  Programs  initially  should  have 
a  duration  of  no  longer  than  1  year  and 
should  be  reviewed  prior  to  renewal. 

(4)  A  process  for  timely  reporting  to 
the  FAA  all  events  disclosed  under  the 
program:  procedures  for  the  resolution 
of  those  events  that  are  safety-related: 
and  procedures  for  continuous  tracking 
and  analysis  of  safety-related  events. 

(5)  Any  enforcement-related  incentive 
that  is  needed  to  achieve  the  desired 
goal  and  results  of  the  program. 

(8)  The  frequency  of  periodic  reviews 
by  the  parties  to  determine  whether  the 
program  is  achieving  the  desired  results, 
These  reviews  are  in  addition  to  any 
other  review  conducted  by  the  FAA. 

(7)  A  point  of  contact  within  each 
party  who  is  responsible  for  oversight  of 
the  program. 

(8)  A  process  for  training  and 
distributing  information  about  the 
program  to  certificate  holder  employees 
and  procedures  for  providing  fiaedback 
to  individuals  who  make  aafety-related 
reports  under  the  ptogram. 

b.  The  MOU  also  should  addreas  the 
following  elements  that  will  pertain  4o 
any  partnership  for  safety  program. 

(1)  The  program  can  be  terminated  at 
any  time  by  any  party. 

(2)  Failure  of  any  party  to  follow  the 
terms  of  the  agreement  ordinarily  will 
result  in  termination  of  the  program. 

(3)  Failure  of  a  certificate  holder  to 
follow  through  with  corrective  action 
acceptable  to  the  FAA  to  resolve  any 
safety  deficiencies  ordinarily  will  result 
in  termination  of  the  prxigram. 

(4)  Modifications  of  the  MOU  must  be 
apnroved  by  all  parties. 

(5)  Termination  or  modification  of  a 
program  will  not  adversely  affect 
anyone  who  acted  in  reliance  on  the 
terms  of  a  program  in  effect  at  the  time 
of  that  action,  i.e..  when  a  program  is 
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tanninated  all  nporti  and  invattiimtiona 
that  w«n  in  piogma  will  be  hancQed 
under  the  providaiia  of  tbs  progiam 
untfl  tbay  an  completed. 

(8)  Any  anforoeiDnil-celatad  incentive 
will  not  apply  to  alleged  Tiolattoae 
involving  daUbenta  miaconduct;  a 
aariou*  end  eubetential  deviatioa  bom 
laqutred  omduct;  aiminel  conduct:  an 
eocidant;  or  conduct  that  deoumatntae, 
orniaea  a  quaition  of,  a  lade  of 
qualification. 

c.  The  MOU  must  be  ligDad  by  an 
authotiaed  lejuieaantativ  of  eech  Mity. 
The  MCXJ  will  be  ii(pDad  by  the  CHDO 
mana^B  on  behalf  <rf  the  FAA  aftv 
fmrri'f-"""  with  the  Dbector,  FUgh* 
Stadania  Service,  AFS-1.  and  the 
Aaaodate  Adminiatiator  Coi  Ragnlatioo 
and  CatificatiiBi,  AVR-1. 

la  .Aoceptance/RenaHn/  noewfiira. 

a.  The  caitificata  holder  (hould 
tnitiidfy  develop  end  pteeent  a  pramm 
to  the  CHOO  f»  laviaw.  The  CHDO  and 
the  oartiBcele  holder  will  review  it  to 
anaure  tbet  it  aatUlee  the  guidanca 
provided  in  thia  AC.  FAA  Otdn 

2150 JA,  Compliance  and  EnfoioeniaDt 
Progiam,  and  Flight  Standaida 

K«n.<l»nnlc«  fnr  ««t«t»H  Aing  « 

paitneohip  for  aefaty  piuaam.  Prior  to 
acceptance,  a  nogram  wiU  be  reviewed 
to  eneuie  that  PAA  teeouicea  are 
availabla  to  adminlater  the  program 
eSsdively.  When  the  FAA  delenninea 
that  a  propam  propoael  raquiras 
uxceaalve  agency  leeourcee,  a  matter 
within  the  (olediacratiao  of  the  FAA.  ' 
it  will  niggeet  modiScatiana  to  the 
program  piopaael  or  diiapprove  the 
propoaaL 

b.  Whan  the  CHDO  is  nUaflad  that  a 
progiam  ntiafies  the  guidance  in  thia 
AC  FAA  Qkder  2150.3A,  Complianoe 
and  Enfoicement  I'rogiam,  and  Flight 
Smdarda  handbook  guidance,  the 
OIDO  manager  will  forward  two  copies 
of  the  MOU  through  the  Fli^t 
Standards  Divlsioa  regional  ofBos  to  the 
appfopiiate  headquarters  program 
offioels),  i.e.,  AFS-200  br  operations 
programs  and  AFS-300  for 
airworthineas  programs  and  rapeir 
station  programs  and  to  both  c^ces  for 
programs  that  encompaas  both 
opoatians  and  airwwthioeaa.  The 
propam  offices  will  review  and  forward 
the  MOD  to  the  OfBca  of  the  Chief 
Couneel  for  appropriate  legal  review. 
All  pmgiama  muat  racoiva  final 
approval  of  the  Dirsctor,  FUght 
Standards  Service,  AFS-1,  and 
Aaaodate  Administrator  for  Regulation 
and  CartificeUan,  AVR-1.  AFS-1  will 
indicate  approval  of  the  MOU  by  FAA 
memorandum  to  the  CHDO  Manager. 
Following  approval  by  AFS-1  and 
AVR-1,  the  CHDO  roanagar  will  sign  the 
MOU  on  behalf  of  the  FAA. 


c.  Program  renewal  willhe  handled  in 
aocotdance  with  the  guidance  far  the 
review  and  lenawal  of  programs, 
provided  In  FAA  Order  21S0.3A, 
Compliance  and  Enforcemant  Program. 
The  CHDO  will  forward  its 
recommendation  whether  a  program 
should  be  renewed,  along  with 
auppcfting  information,  in  accordance 
widi  the  proosduies  outlined  in  Flight 
Standaida  handbooks. 

11.  RecofxliaBaping.  The  parties  should 
maintain  thoae  racoirdanaceaaaiy  for  a 
q's  adminiatvation  and ' 


Appendix  1.  Sample  Memorandum  of 
Understanding  (MOU) 

This  is  a  sample  of  a  memorandum  of 
undentanding  (MOU)  for  an  air 
mnaportatian  partnership  for  safaty 
progiam.  B  ia  for  ilhiatiadve  purpoeee; 
an  actual  MOU  devekmed  bjr  a 
osrtiflcate  holdat  may  be  diSsrent  from 
this  sample.  An  MOU  should  address 
the  elemants  of  a  partnership  for  sabty 
programs  that  are  set  forth  in  FAA 
guidance  material. 

Mamorandma  of  Uwleislending 

General 

ABC  AirUnas,  Inc.  is  a  Federal 
Aviation  Regulation  part  121  domestic 
air  carrier  engeged  in  scheduled 
pessenger  openUons  within  the  United 
States,  Mexico,  and  Canada.  It  also 
conducts  passenger  charter  and  cargo 
operations.  ABC  Airlines  operates  100 
tuifaotet  aircraft  and  has  over  3S00 
employeee  indoding  1100  flight 
crewmemben  (pilots  and  flight 
engineera)  represented  by  ABC  pilot 
union. 

Purpose 

Over  the  past  six  months  ABC 
Airlines  has  enMrienced  an  increase  in 
certain  types  of  incidents  that  have 
lesuhed  in  ptt^blems  relating  to  safety  of 
tU^t,  including  violations  of  the 
Federal  Aviation  Ragulationa  by  the 
compeny  and  its  flight  crewmemben. 
Such  incidents  have  occurred  during  all 
phaaes  of  fli^t  and  have  involved  the 
following:  noncompliance  with  air 
traffic  control  (ATC)  cleanncas,  e.g., 
routing,  heading,  and  altitude 
deviations;  runway  and  taxiway 
IncmaiaDs;  and  dmarture  vrithout 
proper  flight  plan  hiel  onboard.  To 
obtain  valuame  safoty  Inframatioa  that 
may  lead  to  cooecting  these  and  other 
safety  of  flight  problems,  ABC  Airlines 
is  entering  into  a  partnership  for  safety 
program  with  ita  flight  crewmemben, 
lepreaented  by  ABC  pilot  union,  and  the 
FAA.  This  memorandum  of 
understanding  (MOU)  describes  the 


provisions  of  the  program.  The  objective 
of  the  program  wUl  be  to  gather  safoly 
infoimation  from  the  flight 
oewmamben  that  will  focus  on  the 
Inridenta  deeoribed  above  and  to  obtain 
infosmatioo  coooeming  any  additional 
safaty  of  flight  item  that  a  OAt 
ciswmember  beliavea  dioidd  be 
reported.  The  information  will  be 
analyzed  in  order  to  develop  and 
implement  solutions  to  safety  probloma 
idutified  tmder  the  program. 

Benefits 

The  program  will  provide  a  voluntary, 
cooperative,  non-ptmltiva  environment 
for  die  open  reporting  of  salsty  of  flight 
concarns.  Thrroigh  such  reporting  all 
parties  will  have  access  to  vahiaUe 
inioRaatian  that  may  not  olherwiae  be 
obtainable.  This  infdmiatian  will  be 
analyzed  in  ortier  to  develop  umeclive 
ection  to  solve  safoty  prcMeins  and 
minimize  deviations  froo  the  Fadanl 
Aviation  RegulatioDS. 

AppUcabUity 

The  ABC  Airiines  Pilot  Partnarahip 
Program  (APPP)  appUea  to  all  flight 
crewmember  employeee  of  ABC 
Airlines.  Alleged  violatians  of  the 
Federal  Aviation  Regulatioiu  that 
involve  deliberate  miaconduct:  a  serious 
and  substantial  deviation  from  required 
conduct:  criminal  conduct:  an  accident; 
or  conduct  that  demonstrates,  or  raises 
a  question  of,  a  lack  of  qualification  are 
eniluded  bom  the  program.  Repeated 
Instances  involving  the  same  or  similar 
type  of  misconduct  previously 
addressed  by  the  enforcement-related 
incentive  may  be  covered  under  the 
program.  The  determination  whether  a 
repeated  inatance  will  be  covered  under 
the  program  will  be  made  by  the  FAA 
on  a  caae-by-case  basis. 

Apparent  violations  of  the  Fedffial 
Aviation  Regulations  by  ABC  Airlines 
that  an  diaoovered  under  this  piogram 
will  be  handled  under  the  voluntary 
disclosure  policy,  provided  ABC 
Airlines  voluntarily  reported  the  alleged 
violations  to  the  FAA  and  the  other 
elements  of  that  policy  are  met  (See  AC 
120-56  and  FAA  Order  2150.3A, 
Compliance  and  Enforcement  Program, 
Compliance/Enforcement  Bulletin  No. 
SO-S).  Any  modifications  of  this  MOU 
must  be  approved  by  all  paitiea  to  the 
agreement. 

Aognun  Duration 

The  APPP  is  desimed  to  identify  and 
cornet  nMdflc  problems  related  to 
flight  safaty  at  ABC  AirUnes.  The 
dioaUon  of  the  program  will  be  1  year, 
beginning  the  date  it  is  implranented  by 
the  parties  to  this  MOU.  The  piogram 
may  be  terminated  at  any  time  for  any 
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naaon  by  ABC  Airlines,  the  FAA,  or  any 
other  party.  If  the  progiam  is 
tetminated,  ail  safety-related  raports 
that  have  been  submitted  will  continue 
to  be  processed  under  the  MOU  in  etbct 
at  the  time  of  the  program's  tennination. 
If  necessary,  the  program  may  be 
raiiewed  at  the  end  of  1  year  provided 
that  a  final  review  aiid  analysis  supports 
renewal  of  the  program  and  all  parties 
agree  to  renewal  of  the 'program.  Failure 
of  any  paity  to  follow  the  terms  of  the 
program  ordinarily  will  result  in 
terminatioo  of  the  program.  Failure  of 
ABC  Airlinea  to  follow  through  with 
collective  action  to  resolve  any  safety 
deficiencies  otdinaiily  will  result  in . 
teiminaUon  of  the  progiam. 
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Reporting  Procedures 

When  a  pilot  observes  a  safoty 
problem  or  experiences  an  incident 
during  flight,  he/she  should  note  the 
problem  or  inddant  and  be  able  to 
describe  it  in  enough  detail  so  that  it 
can  be  evaluated  by  a  third  party.  For 
example,  if  the  safety  inddant  involves 
a  deviation  from  an  ATC  clearance  the 
pilot  should  note  the  date,  tifae,  place, 
altitude,  flight  number,  and  ATC 
frequency  along  with  enough  other 
informatian  describing  the  incident  and 
any  perceived  safety  problem.  After  the 
trip  sequence  has  ended  for  that  day  the 
pilot  should  complete  ABC  Airlines 
APPP  form  number  123  for  each  safety 
problem  or  inddant  (hereinafter  nfenad 
to  as  "report")  and  submit  it  by 
company  mail  to  the  Director  of  Flight 
Operations,  Attn:  APPP  Manager.  This 
should  be  accomplished  in  a  timely 
manner.  In  order  for  the  flight 
oewmember  who  submitted  the  repoct 
to  be  covered  under  the  partnership  for 
safaty  program  and  eligible  for  any  FAA 
enfraoement-related  incentive,  the 
report  miut  be  mailed  within  24  houn 
after  the  end  of  the  flight  sequence  for 
the  day  of  occurrenoe,  absent 
extratndinary  circumstances.  For 
example,  if  the  inddent  occuned  at 
14:00  Mrs.  on  Monday  and  the  pilot 
completes  his/her  flight  sequence  for 
that  day  at  19:00  His.,  the  report  should 
be  mailed  no  later  than  19:00  Hrs.  the 
following  day  (Tuesday).  In  order  for  all 
flight  crewmembers  to  be  covered  under 
the  APPP  for  any  regulatory  violations 
resulting  from  an  inddent,  they  must  all 
sign  the  same  report  or  submit  separate 
individual  reports  for  the  same  inddent. 
If  the  company  mail  system  is  not 
available  to  the  flight  crewmember  at 
the  time  he/she  needs  to  file  s  report, 
the  crewmember  may  contact  the  APPP 
manager's  office  and  file  a  report  via  fax 
or  telephone. 


Point  of  Contact 

The  Event  Review  rnm»)miw  (ERQ 
will  be  comprised  of  the  APPP  manager, 
repraamting  ABC  Airlines  Flight 
Department  management;  the  APPP 
ooofdinator  for  ABC  Pilot  Union:  and  an 
FAA  inspector  from  the  FAA  Certificate 
Holding  Flight  Standards  District  Office 
(CHDO)  for  ABC  Airlinee,  or  designees 
in  their  abaence. 

APPPAfonqger 

When  the  report  is  received  by  the 
APPP  manager,  he/she  will  record  the 
date  and  time  of  any  inddent  described 
in  the  report  and  the  date  and  time  that 
the  report  was  submitted  through  the 
company  mail  system.  The  APPP 
manager  will  enter  the  report,  along 
with  ail  of  the  supporting  data,  on  the 
agenda  for  the  next  ERC  meeting. 
Untimely  reports  may  still  be 
considered  by  the  ERC  if  extraordinary 
circumstances  preduded  timely 
submission  of  the  report,  e.g.,  a  flight 
crewmember  became  ill  requiring 
hospitalization  at  the  termination  of  the 
flight.  In  those  cases,  the  report  should 
be  mailed  via  company  mail  as  soon  as 
is  reasonably  possible.  The  FAA 
representative  to  the  ERC  will  determine 
whether  a  report  is  submitted  in  a 
timely  manner.  To  confirm  that  a  report 
has  been  received,  the  APPP  manager 
will  send  a  written  receipt  (ABC 
Airlines  APPP  form  number  234) 
through  the  company  mail  system  to 
each  flight  crewmember  who  submits  a 
report.  The  receipt  will  confirm  whether 
or  not  the  report  was  determined  to  be 
timely.  The  APPP  manager  will  serve  as 
the  ftical  point  for  information  about, 
and  inquiries  concerning  the  status  of, 
APPP  reports,  and  for  tlw  coordination 
and  tracking  of  recommendadons. 

Event  Review  Committee  (ERC) 

The  ERC  will  review  and  analyze 
reports  submitted  by  flight 
crewmembera  under  the  program, 
identify  actual  or  potential  safety 
problems  from  the  information 
contained  in  the  reports,  and  propose 
solutions  for  those  problems.  The  ERC 
is  responsible  for  tracking  the  status  of 
each  APPP  report  and  for  providing 
feedback  to  the  individual  who 
submitted  the  report.  It  will  also 
condud  a  review  of  the  program  six 
months  after  its  inception.  'Hiis  review 
is  in  addition  to  any  other  reviews 
conducted  by  the  FAA.  The  ERC  alao 
will  be  responsible  for  preparing  a  final 
report  on  the  program  at  its  condusion. 
If  renewal  of  the  program  is  antidpated, 
the  ERC  will  prepare  and  submtt  that 
report  to  the  FAA  60  daya  in  advance 


of  the  tanninaUoB  date  for  the  Initial 

pii^aiw 

£RC  Access 

The  ERC  vrill  meat  aa  OKSsaaaiy  to 
review  and  analyze  repofta  that  will  be 
listed  on  an  agenda  siuunittad  by  tha 
APPP  manager.  The  ERC  will  determine 
the  time  and  place  of  the  meeting.  The 
ERC  will  meet  at  least  twice  a  month; 
the  frequency  of  meetings  will  be 
determined  by  the  number  qf  reports 
that  have  accumulated.  It  is  antidpatad 
that  three  types  of  repoita  will  be 
submitted  to  the  ERC:  safotjr-ralatad 
reports  that  appear  to  involve  a 
vioUtion(B)  of  the  Federal  Aviadoo 
Regulations;  reports  that  an  of  a  general 
safety  concern  but  do  not  appear  to 
involve  a  violatian(s)  of  tha  Federal 
Aviation  Regulations:  and  any  other 
reports,  e.g.,  reports  involving  catering 
and  passenger  ticketing  issues.  The  ERC 
will  forward  non-safety  reports  to  the 
appropriate  ABC  Airlinea  department 
head  for  his/her  infoimation  and  if 
poasible,  internal  (ABC  Airlines) 
reaohition.  For  reports  related  to  flight 
safety,  induding  reports  involving 
possible  violations  of  the  Federal 
Aviation  Regulatians,  the  ERC  will 
analyze  the  report:  condud  interviewa 
of  reporting  crewmemben:  and  gather 
additional  infoimation  conceraing  the 
matter  described  in  the  report,  as 
necesaaiy. 

The  ERC  ahould  also  make 
recommendations  to  ABC  Airlines  far 
appropriate  comprehensive  fixes.  Sudi 
comprehenaive  fixes  might  include 
changes  to  ABC  Airlines  procedures, 
aiicrait  equipment  modifications,  or 
addidonal  training  for  a  ctewmember. 
Any  recommended  changes  that  affed 
ABC  Airlines  will  be  forwarded  through 
the  APPP  manaeer  to  the  appropriate 
department  head  for  consideration  and 
comment,  and,  if  appropriate, 
implementation.  The  FAA  wUl  woit 
with  ABC  Airlines  to  develop 
acceptable  comprehensive  fixes.  The 
APPP  manager  will  track  the 
implementation  of  the  recommended 
comprehensive  fixes  and  report  on  the 
progress  of  the  fixes  to  the  ERC  as  part 
of  the  regular  ERC  meetings.  Any 
recommended  comprehensive  hx  that  is 
not  implemented  should  be  recorded 
along  vrith  the  reason  it  waa  not 
implemented. 

FAA  Enforcement 

All  reports  submitted  tmder  the  APPP 
that  involve  potential  violations  of  the 
Federal  Aviation  Regulations  will  be 
referred  to  the  FAA  representative  of  the 
ERG  for  evaluation  and,  to  the  extent 
appropriate,  iavestigatian.  The  FAA 
repreamitative  will  review  the  report 


379S8 


Fedml 


/  VoL  61,  Na  141  /  M<m<lay,  July  22.  1996  /  Notlcw 


■nd  detennine  whathar  the  alleged 
viobrtioii  is  nippaited  by  latBciaBt 
evidence,  other  than  the  individiial's 
aaisty-reUtad  report.  "Sufficient 
avldenca"  means  evidence  gatfaeied  by 
an  inveatigation  not  cauaed  by,  or 
olhanvlae  pndlcated  on,  the 
indivtdual's  •afaty-ielated  lepoit. 
AUagtd  violations  supported  by  sudi 
evidence  will  onUnarily  be  addreaaed 
widi  adminlatiative  action  provided  the 
allmd  violatioos  do  not  involve 
dduania  miaoomduct:  a  serious  and 
■ubataatial  dsviatian  from  required 
CTWidwTt!  criminal  cooduct;  an  accident; 
or  oooihict  that  demonstiatea,  or  nlaae 
a  Queaticp  of.  a  ladi  of  qpiaHflration. 
Adminiattative  action  has  bean 
detennined  to  be  a  neossaaiy 
anIbtotmant-TelBied  incentive  to 
achieve  the  deaind  raaulta  and  goals  of 
thenrognm. 

Allegsd  violaUona  that  involve 
delibatate  misconduct;  a  serious  and 
substantial  deviatioa  from  required 
conduct;  criminal  conduct;  an  accident; 
or  conduct  tliat  damoostialee,  or  lalses 
a  quaatioD  of,  a  lade  of  qualificatioa  are 
whoUy  exchided  from  the  APPP.  Such 
vitdatiana  will  not  be  addraaaed  with 
the  enfoicament-related  incentive,  i,a., 
administrative  action.  Safety-related 
reports  that  concern  such  violations  will 
be  reisiTed  to  an  appropriate  office 
within  the  FAA  for  any  additional 
invastigatian  and  reexamination  and/or 
legal  enforcement  action,  as  appropriate. 

m  order  for  an  alleged  violatiaa 
covered  under  the  APPP  to  be  addressed 
with  administrative  action,  the  elamenta 
of  paragraph  205  of  FAA  Order  21S0.3A 
must  be  satisfied,  and  the  individual 
rnrnmittiiig  the  alleged  violation  must 
agree  to  accompliah  any  corrective 
action  determined  appropriate  by  the 
FAA  leprBSentative  to  the  ERC 
Notwithstanding  the  guidance  in 
pangraph  20S  of  FAA  Older  2150.3A, 
Compliance  and  Enforcement  Program. 
however,  repeated  instances  involving 
the  same  or  gimibir  type  of  misconduct 

previously  addressed  with  

administrative  action  under  the  APPP 
may  also  be  covered  under  the  program. 
The  determination  whether  a  repeated 
instance  will  be  covered  under  the 
APPP  will  be  made  on  a  case-by-case 
baais  by  the  FAA,  upon  considoation  of 
the  bets  and  drtnmutances  surrotmding 
the  violation. 

The  ERC  may  review  and  disciiss  the 
evidence  available  to  support  an  alleged 
violation  reported  under  the  APPP.  The 
FAA  representative  to  the  ERC  will 
determine  the  enforcement  action,  if 
any,  that  should  be  initiated  ftn  the 
alleged  violation.  The  FAA  will  work 
with  a  certificate  holder  to  develop 
accapt^le  comprehensive  fixes  lot 


safety  problems  identified  from 
infannaticn  obtained  under  the  APPP. 
The  «V»i«t"«»  to  accapt  the  corrective 

paitnarahip  for  aafsty  program  in  lieu  of 
Mgal  aofaroaoMnt  acUoD  ramaina  aolaly 
with  the  FAA. 

Svaployee  Feedback 

The  APPP  manager  will  pubUah  a 
synopsis  of  the  reports  receivad  bom 
the  nght  cnwmamben  in  the 
parlnarahip  for  safaty  program  aectioD  of 
the  mon&ly  "ABC  Ainines  Employee 
Newaletter."  The  synopsis  will  Indnde 
enough  information  so  that  ispoitlng 
flight  oewmemben  can  idanttfy  thrir 
reports.  Employee  names,  howervar.  will 
not  be  included  in  the  synopsis.  The 
outcome  of  each  report  will  be 
puUished.  Any  employee  who 
submitted  a  report  may  also  contact  the 
APPP  manager  to  isquim  about  the 
status  of  his/herrepott 

btfonnation  and  Tmiidng 

The  details  of  the  APPP  will  be  made 
available  to  all  flight  crewmemben  and 
thoir  suparvisocs  ^  pubUcalian  in . 
Sectiao  5  of  the  ABC  Airlines  m^t 
crew  operating  man\uil.  Each  fli^t 
CTBwmember  will  receive  written 
guidance  outlining  the  details  of  the 
program  at  least  two  weeks  before  the 
program  be^na.  Ea<^  flight 
ctewmembv  also  will  receive 
additional  instruction  concerning  the 
program  during  the  neat  regularly 
scheduled  recurrent  training  dasa.  All 
new  hire  pilot  employees  uriU  receive 
training  on  the  program  during  initial 
training. 

Recordkeeping 

All  official  documents  and  records 
regartling  this  program  will  be  kept  by 
the  APPP  manager  and  made  avaUable 
to  the  parties  to  this  agreement  at  their 
request  The  ABC  Airlines  Pilot  Union 
and  FAA  will  maimiiin  whatever 
records  they  deem  necessary  to  meet 
their  needs. 

Signatories 

Dinctor  of  Opeiatioiu.  ABC  Airlinas 

Dstt  ! 

Pissidant.  ABC  AirUnsa  Pilot  Union 


Man^^,  FAA  CHDO 

Data  (End  of  dnS  AC) 

(Fit  Doc  9»-lU33  FUsd  7-l»-M:  S:4S  am) 


AoMplMIM  Of  NolM  KipOHIfV  M^Mi 
UwgMMBuaMKi  MmmHqmI 
Abpoa  BuWimJ  CHy,  AZ 

AOBtCnr:  Federal  Aviation 

Administratian,  DOT. 

OCTIOII;  NoUca. 

aUMMMlY:  The  Federal  Aviatiaa 
Administration  (FAA)  announces  its 
detenninatiao  that  the  Noise  Exposure 
Maps  submitted  by  the  Mohave  County 
Airport  Authority,  tmder  the  provisions 
of  Title  I  (rf  the  Aviation  Salsty  and 
Noise  Abatement  Act  of  1978  (Public 
Law  96-193)  and  14  CFR  Part  ISO  an 
in  compUanoa  with  af^riicable 
requirements. 

ffFCCnvc  DATE:  The  effective  date  of  the 
FAA's  acceptance  of  the  Noise  Expoaure 
Maps  for  Laughlln/Bullhead 
btematlaoal  Aiipoit.  Bullhead  Qty. 
Arixona  Is  July  9, 1996. 

Fon  mnHn  wmamAvou  comtact: 

rii^TlM  B.  Lieber,  Airport  Plaimer. 
Airports,  Airports  Division,  AWP-611.1. 
Federal  Aviation  Administration, 
Weftetn-Pedfic  Regitm.  Mailing 
address:  P.O.  Box  92007,  Worldway 
Postal  Center.  Loa  Angeles,  Califomia 
90009-2007.  Telephone  (310)  725-3614. 
Street  address:  15000  Aviatian 
Boulevard,  Hawthrone,  California 
90281.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
location. 

aUWLBMBtTAMT  IWOMMT10N:  This 
notice  aimounces  that  the  FAA  finda 
that  the  Noise  Exposure  Msps  submitted 
for  I^ughUn/Bullhead  International 
Airport,  Bullliead  City,  Arizoiu  are  in 
compliance  with  applicable 
requirements  of  Federal  Aviation 
R^ulaUons  (FAR)  Part  ISO,  etCscUve 
July  9. 1996. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
Noise  Eicpaeure  Maps  which  meet 
appUcabw  regulations  and  which  depict 
noncranpatibie  land  uses  as  of  the  date 
of  submission  of  sudi  maps,  a 
description  of  protected  aircraft 

'    operatioiu.  and  the  ways  In  which  such 
operations  will  a%ct  such  maps.  The 

'    Act  requires  such  maps  to  be  developed 
In  cooniltaUon  with  interested  and 

'    aflscted  patties  in  the  local  community, 
government  agencies,  and  persons  using 

'    theairport. 

An  airport  operator  who  has 

'    submitted  Noise  Exposure  Maps  that  are 
found  by  FAA  to  be  in  compliance  with 

-    theremilrementsofFARPartlSO, 
promuJgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  Noise  Compatifallity 
Program  for  FAA  approval  wUch  seta 
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forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompaUhle  uses  and  for  the 
prevention  of  the  Introduction  of 
additional  noncompatibie  uses. 

The  FAA  has  competed  its  review  of 
the  Noise  Exposure  Maps  and 
supporting  documentation  submitted  by 
the  Mohave  Coimty  Airport  Authority. 
file  specific  maps  under  consideration 
are  Exhibit  2G,  "1996  Aircraft  Noise 
Exposure"  and  Exhibit  2H  "2001 
Aircraft  Noise  Exposure"  in  the 
submission.  The  FAA  has  detennined 
that  these  maps  for  Laughlln/Bullhead 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
detennination  is  eSective  on  July  9, 
1996.  FAA's  acceptance  of  an  airport 
operator's  Noise  Exposure  Maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  acceptance  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  Noise 
Compatibility  Pro-am  <x  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  spedfic 
properties  to  noise  exposure  contoure 
depicted  on  a  Noise  Exposure  Map, 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  Noise 
Exposure  Maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  Inseparable  from 
the  ultimate  land  use  control  and 
plaruiing  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  FAR 
Part  150  or  through  FAA's  review  of  the 
Noise  Exposure  Maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surfece  rests  exdusively  with  the 
airport  operator  whidi  submitted  those 
maps,  or  with  those  public  agencies  and 
pUnntng  agendas  with  which 
consultation  is  required  under  Section 
103  of  (he  Aa.  The  FAA  has  relied  on 
the  cextificatioD  by  the  airport  operator, 
under  Section  150.21  of  FAR  Part,  that 
the  statutory  required  consultation  has 
been  accomplished. 

Copiea  of  the  Noise  Exposure  Maps 
and  of  the  FAA 'a  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 


Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
617.  Washington.  D.C  20591 

Federal  Aviation  Administntion. 
Western-Pacific  Region.  Airporta 
Division,  Room  3012. 15000  Aviation 
Boulevard.  Hawthorne.  Calibsnia 
90261 

Mr.  Norm  Hicks,  Exacutive  Director. 
Laughlln/Bullhead  International 
AirpiBrt,  2750  Locust  Boulevard. 
Bullhead  (Sty,  Arizona  86430 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading  FOR  FURTHER  MFOMUTXIM 

CONTACT. 

Issued  in  Hawthorne,  Calilbmia  on  July  9. 
1996. 

Sobart  C  Bloam, 

Actini  Manager,  Airporta  Divition,  AWP-aoo. 
Western-Pacific  Begion. 
IFR  Doc  96-18549  Filed  7-19-96:  8:4S  am] 


PrepoMd  RavialoM  Of  ttw  San 
Fiwidaoo  Clan  B  Airapao*  AfM,  and 
III*  Oakland  and  San  Joaa  Ctaaa  C 
AInpaca  Areas,  CA;  Public  Maadnna 

AGENCY:  Federal  Aviation 

Administration  (FAA). 

ACTION:  Notice  of  pubUc  meeting. 

StlMMARY:  This  notice  announces  several 
fad-Bnding  informal  airspace  meetings 
to  solidt  information  fivm  ainpace 
users,  and  others,  concerning  proposals 
to  revise  the  Class  B  airspace  at  San 
Francisco,  CA,  and  the  Class  C  airapace 
.  at  Oakland  and  San  Jose,  CA.  The 
purpose  of  these  meetings  is  to  provide 
interested  parties  the  opportunity  to 
present  views,  recommendations,  and 
comments  on  these  proposals.  All 
comments  received  during  the  meetings 
will  be  considered  prior  to  any  revisions 
or  issuances  of  notices  of  proposed 
rulemaking. 

DATES:  The  informal  airspace  meetings 
will  be  held  on  Wednesday,  September 
4, 1996.  Tuesday,  September  10, 1996. 
September  17, 1996,  and  Tuesday. 
September  24, 1996,  starting  at  7:00 
p.m.  Comments  must  be  received  on  or 
before  November  25. 1996. 

Dote:  September  4.  ]996. 

I^ace:  ska  Jose  City  Counsel  Chambers, 
801  N.  First  Stnwi,  Zod  Floor,  San  Joae,  CA. 

Data:  Saptsmbsr  10. 1996. 

Place:  Holiday  Inn  Concord.  1050  Burnett 
Ave.,  Concocd,  CA. 

Date:  September  17, 1996. 

Place:  U.S.  Coast  Goard,  Greibsm  Hall. 
Building  4.  Alameda,  CA. 

Date:  September  24, 1996. 

Place:  Lucaassi  Park,  320  N.  McDowdl 
Blvd.,  Pataluma,  CA 


:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager,  Air  TrafBc  Divisian.  AWP- 
5(X),  Federal  Aviation  Administntion, 
P.O.  Box  92007,  Worid  Postal  Center, 
'  Los  Angeles,  CA  90009. 
FON  nmiMER  MFOMMTKM  CONTACT: 
William  Buck.  Air  Traffic  Divistoo, 
AWP-530.  FAA.  Westera-Padfic 
Regional  Office,  telephone  (310)  725- 
6556. 

SUFKEMBITAflY  MFORMAIMM: 

Meeting  Procedniva 

The  follouring  prtx»dure8  will  be 
used  to  bdUtate  the  meetings: 

(a)  The  meetings  wrill  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  Western- 
Pacific  Region.  Representative  frtim  the 
FAA  will  present  a  formal  briefing  on 
the  proposed  revisions  of  the  Class  B 
and  Class  C  airspace  areas.  Each 
partidpant  will  be  given  an  opportunity 
to  deliver  comments  or  make  a 
preaentation. 

(b)  The  meetings  vrill  be  open  to  all 
persons  on  a  space-available  basts. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  partidpate. 

(c)  Any  person  wisning  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter. 

(d)  The  meeting  will  not  be  adjourned 
until  everyone  on  the  list  has  had  an 
opportunity  to  address  the  panel. 

(e)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  will  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  These  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(f)  The  meetings  will  not  be  formally 
recorded.  However,  a  summary  of  the 
conunents  made  at  the  meeting  vrill  be 
filed  in  the  docket. 

Agenda  for  the  Meetings 

Opening  Remarks  and  Discussion  of 
Meetiivg  Procedures. 
Briefing  on  Backgroimd  for  Proposals. 
I^lbUc  Presentations. 
Qosing  Comments. 

lamed  in  Washington,  DC.  on  July  15. 
1996. 

BaraUW.Backar. 

ActingPmgram  DirectcrfarAirTnfPc 
AJrtpace  Management. 
(FK  Doc  96-185S0  Filed  7-19-96:  8:45  ami 


37960 


Fadwal  KagMter  /  Vol  61.  No.  141  /  Monday.  July  22,  1996  /  Notices 


SurtM*  TrantpofMien  Boaid  < 


Contfoll 

HaNiMy,  bio,  (BveNM  ComM 
IMtaay,  bw,  and  TMayiwd  Tanobial 
Ralroad  Oonipany.  Inc. 

Varien  Corporation  (Vorlan),  a 
noncarrier,  has  filed  a  notica  of 
exemption  to  acquire  control  of 
Cammmwealtli  Railway.  Inc.  (C3(I), 
Carolina  Coastal  Railway.  Inc.  (OCX), 
and  Talleyrand  Tnminal  Railroad 
Company.  Inc.  (TTiq.  through  its 
acqi:dsiti<Hi  pursuant  to  the  anticipated 
sucoass  of  a  tender  offer  for  a  controlling 
percentage  of  the  stock  of  Bianco, 
Incoipoiatsd  (Branco).  a  noocaiiier, 
and.  indirectly,  its  wholly  owned 
subsidiary  Rail  Link,  be.,  which  is  the 
parent  noncaiiier  holding  company  of 
CRI.  OCR,  and  TTR.  F(dkwings 
successful  tender  ofist,  Btenco  would  be 
taetgad  with  HAS.  Inc.  (HAS),'  an 
mriirftiig,  wholly  owned  subsidiary  of 
Varioi.  The  transaction  was  to  be 
consunmutad  on  or  after  the  July  3, 
1996  efiective  date  of  the  examption. 

Varien  sUtes  that:  (1)  these  raiboads 
do  not  cconect  with  each  other;  (2)  the 
acquisition  of  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corponte 
finnily;  and  (3)  the  tnnaactian  does  not 
invohre  a  Class  1  carrier.  Thareidre,  the 
liansactitBi  is  exempt  bom  the  prior 
approval  requirements  of  49  U.S.C 
11323.  See  49  CFR  1180.2(dH2). 

Under  49  U.S.C  10S02(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protedian  for 
transactions  under  sections  11324  and 


<  Tte  nc  Tmninttioa  Act  of  isas.  PuliL  U  No. 
t04-aa,  IDS  SlaL  SOS.  wliich  «n>  BKttd  OS 
Pri  ??■■*■?■  29,  IflSS,  and  took  •fbct  on  JaaaKj  1. 
tasa.  obolMiMl  th«  InUnlsU  CooUMno 
ConmkBiaa  and  tranafanod  o«tain  ftinrtinnt  to  Ih« 
SurfKS  TranapcHlatkia  Board  (BowdV  ThJo  notka 
nlataa  to  ftuetiona  Ibat  an  aabfaci  to  Boafd 
luriadiaian  punuam  to  M  U.&C  11U3. 

1 BAS  la  not  a  tail  carriar  and  doaa  not  contral 
aoyraili 


11329  that  involve  only  Class  m 
nllraad  carriers.  Because  this 
tnnsactim  involves  Class  IB  ail 
caiiien  ooly.  the  Board,  imder  the 
statute,  may  not  impose  labor  protective 
conditiaaa  for  this  transaction. 

Pstitiana  to  revoke  the  exemption 
under  49  VS.C.  10502(d)  may  be  Bled 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32992,  must  be  filed  with 
the  SurbceTMasportction  Boeid,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Kelvin  J.  Dowd,  Slover  &  Loftus,  1224 
Seventeenth  Street,  NW,  Washington, 
DC  20036. 

Dscided:  July  12, 1096. 

By  tha  Board,  David  M.  Kooadinlk, 
Diractur,  Office  of  Piocndinga. 
VaraaaAWIIliaM. 
Ssostmy. 
IFR  Doc.  S8-iaslS  FUad  7-1«-«e:  S:45  im) 


09ARTMEHT  OF  THE  TREASURY 

Submlaalan  for  0MB  Rawlaar, 
Contniant  RaQuaat 

July  IBriaSS. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  iequirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Pidilic  Law  104-13.  Copies  of  the 
siibmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OK4B  reviewer  listed 
and  to  the  Treasury  Department 
ClwRmnce  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


I  Scrvica  (CDS) 

OMB  Number  1515-0051. 
Foim  Number  CF  7523. 
Type  cf  Review:  Extensi<»L 


Title:  Entry  snd  Manifest  of 
Merchandiae  Free  of  Duty,  Canier'a 
Certificate  and  Keleaae. 

T3esctiption:  Customs  Form  7523  is 
used  by  carriers  and  importers  as  a 
maaifost  for  the  entry  of  merchandise 
ftae  of  duty  imder  certain  conditioiu 
and  by  Customs  to  authorize  the  entry 
of  such  merchandise.  It  is  also  used  by 
carriers  to  show  that  the  articles  being 
imported  are  to  be  released  to  the 
importer  or  consignee. 

Betpondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  cf  Betpondents: 
4,950. 

Estimated  Burden  Hours  Per 
Bespondents:  5  minutes. 

frequency  ofBesponse:  On  occasioiL 

Estimated  Total  Beporting  Burden: 
8,247  hours. 

OMB  Number:  lSlS-0181. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Line  Release  Regulations. 

Description:  Line  release  was 
developed  to  release  and  track  hi^ 
voliune  and  repetitive  shipments  using 
bar  code  technology  and  PCS.  An 
application  is  submitted  to  Custims  by 
the  filer  and  a  common  commodity 
classification  code  (C4)  is  assigned  to 
the  application. 

Bespondents:  Not-for-profit 
institutians. 

Estimated  Number  of  Bespondents: 
257. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occssion. 
•   Estiirtated  Total  Reporting  Burden: 
6,425  hours. 

Clearance  Officer ).  Edgsr  Nichols 
(202)  927-1428,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6216, 1301  Constitution 
Avenue.  NW.,  Washington.  DC  20229. 

OMB  flevieiver.'  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Buildiiig,  Washington, 
DC  20503. 
Dale  AMatjaii. 

DepartmeiKo/  Bepattt  ManagBinmt  Officer. 
IFK  Doc.  9S-1«520  Filad  7-19-96: 8:45  ami 
MtSM  coot  <■•-••-* 
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Corrections 
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Monday,  July  22.  1096 


This  sectiGn  ol  ttie  FEDERAL  REQISIHR 
contains  edtorial  oocractons  of  praviously 
pitiliahsd  Prssldantlal,  Rule.  Prapoaed  Riia, 
and  Notea  docunartt.  These  oonedkxts  are 
prepared  by  tie  OOcs  ol  the  Federal 
RagMar.  Agency  prapaiad  ooneoBons  am 
isausd  aa  signed  doctsnania  and  appear  in 
ttie  apprapriale  doctsrant  calagoffes 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Uiuniaa  Sanioa 

7  CFR  Part  1703 
nM0S72-AB22 

DIalanca  Laaming  and  Talawadlclna 
Qrant  Pioyiaiii 

Correction 

In  rule  doctmient  96-16322  begiiming 
on  page  33622  in  the  issue  of  Thursday, 
June  27. 1996,  make  the  following 
corrections: 

1.  On  page  33622,  in  the  second 
column,  in  the  last  full  paragraph,  in  the 
fifth  line,  "restructed"  should  read 
"restructured". 

2.  On  the  same  pue,  in  the  third 
column,  in  the  first  mil  paragraph,  in 
the  ninth  Une,  "comenters"  should  reed 
"commenters". 

3.  On  the  same  page,  in  the  same 
colimm,  in  the  last  foil  paragraph,  in  the 
eighth  line,  insert  "in"  after 
"discussion". 

4.  On  page  33623.  in  the  first  coltunn, 
in  the  first  full  paragraph,  in  the  fourth 
line,  "of  should  read  "or"  and  in  the 
eighth  line,  "many"  should  read  "may". 

5.  On  the  same  page,  in  the  third 
column,  in  the  third  line  &om  the 
bottom,  "he"  should  read  "the". 

6.  On  page  33624,  in  the  first  column, 
in  the  fourth  paragraph,  in  the  fifth  line, 
"applicant"  ^ould  reed  "applicants". 


7.  On  the  same  page,  in  the  second 
colunm,  in  the  fifUi  paragraph,  in  the 
last  line,  "requirement"  should  read 
"requirements". 

8.  On  the  same  page,  in  the  third 
column,  in  the  fourth  paragraph,  in  the 
third  line,  "finding"  should  read 
"funding". 

9.  On  page  33625,  in  the  first  colunm, 
in  the  second  paragraph,  in  the  second 
Une,  insert  "to"  after  "points". 

10.  On  page  33626,  in  the  second 
column,  in  Uie  table  of  contents  of 
subpart  D,  "Apprendix  A"  should  read 
"Appendix  A". 

11709.104    [CMTadadl 

11.  On  page  33629,  in  the  fint 
column,  in  $1703. 104(d).  in  the  second 
line,  "or'  should  read  "or"  and  insert 
"in"  after  "construction" 

12.  On  the  same  page,  in  the  same 
column,  m  $1703. 104(g),  in  the  third 
Une,  "an"  should  read  "and". 

11703.106    (ConecMd) 

13.  On  page  33629,  in  the  second 
column,  in  $1703.105(a)(ll),  in  the 
second  line,  "of'  should  read  "or"  and 
"building"  should  read  "buildings". 

<170S.1O7    [Corrscwdfl 

14.  On  page  33631,  in  the  first 
colium,  in  S1703.107(e)(5).  in  the 
second  line,  insert  "systems"  after 
"school". 

15.  On  the  same  page,  in  the  seme 
column,  in  $1703.107(g),  in  the  last  line, 
"purposed"  should  read  "proposed". 

16.  On  the  ssme  page,  in  the  second 
column,  in  Sl703.107(i)(l),  in  the  last 
line,  "for"  should  read  "finom". 

(1703.117    [CoirsGlMq 

17.  On  page  33633,  in  the  first 
column,  in  Sl703.117(oXl)(i),  in  the 
first  line,  insert  "or"  after  "than". 


18.  On  the  same  page,  in  lbs  same 
column,  in  S1703.ll7(c)(l)(v).  in  the 
first  line,  "100"  should  read  "llO". 

19.  On  the  same  page,  in  the  second 
column,  in  $17Q3.117(d)(l)(i).  in  the 
second  line,  "nor"  should  reed  "or". 

20.  On  the  same  page,  in  the  third 
column,  in  Sl703.117(d)(2)(i)(C), 
"Crater"  should  read  "Greater"  and  in 
the  third  line,  "suppled"  should  read 
"supplied". 

21.  On  the  same  page,  in  the  same 
column,  in  51703. 117(B)(2)(i).  in  the 
third  line,  "and"  should  read  "an". 

22.  On  page  33634.  in  the  first 
column,  in  S1703.117(eM7).  in  the  first 
line,  "uaera"  should  reed  "uaer". 

11703.128    [Con«eM4 

23.  On  page  33636,  in  the  first 
column,  in  S1703.126(b)(l),  paragi^ 
"(a)"  should  read  "(1)". 

I17DS.12S    fConada^ 

24.  On  page  33636,  in  the  third 
colmnn,  in  §1703.128,  in  the  first  line, 
"Program"  should  read  "Programs". 

(1708.140    [Conedad] 

25.  On  page  33637.  in  the  first 
colunm,  in  die  section  heading, 
"telecommunication"  should  read 
"telecoirunimications". 

26.  On  the  same  page,  in  the  same 
column,  in  Sl703.140(a)(2).  in  the 
fourth  line,  "telecommunication" 
ahotild  read  "telecommunicationa". 

Appendix  A  ID  Subpart  0  of  Part  1701 
[Consdadl 

27.  On  page  33637,  in  the  second 
column,  in  appendix  A,  imder 
Afonmetropoiiton  Counties:,  in  line  6, 
"of 'should  read  "to"  after  "2,500". 

28.  On  page  33638,  in  the  third 
oolurrm,  in  the  FR  Doc.  Une,  "96-16321" 
should  read  "96-16322". 
■usiacaaa  isss-*i-« 


Momiay 
July  22,  1996 


Part  II 

Department  of 
Justice 

Office  of  ttie  Attorney  General 
28  CFR  Part  38 

Architectural  and 
Transportation  Barriers 
Compliance  Board 

36  CFR  Part  1191 

Americans  With  Disabiiities  Act 
Accessitriiity  Guidelines  for  Buildings  and 
Facilities;  Cfilidren's  Facilities;  Proposed 
Rule 
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Stmt  NW,  mito  1000.  WubiogUiii.  DC 
I0004-I111.  TUaiiluaM  (202)  272-5434 
«L  21  or  (800)  072-2253  ext  21  (vote*), 
nd  (202)  272-S4«e  (TTY)  or  (800)  903- 

2822  rmr). 

DipntBMal  of  JuittoK  John  L. 
Wodalck.  a«  ADA  biianiutiao  lima, 
DiatiiUty  Hi^  Sactiim.  OvU  MglUi 
Dividon.  U.S.  Dapntmant  of  JiuOm, 
WmUd^oo.  DC  20530.  TalqahoQ*  (800) 
514-0301  (toIcb)  or  (800)  514-0383 

CTTY).  

MTIVOnMIION: 


AvaUiUliy  aTOifla  od  OKtraalo 


MBMan:  ArdiilKtunl  and 
'nawpaititlao  Bazriata  Compbuce 
Boatd  nd  Dapattmant  ofjaallca. 
ACIION:  lotnt  Dottce  of  propoaad 


SingJa  cniiea  of  this  publication  may 
ba  obtainad  at  iu>  coat  ^  calliBg  tba 
Aocaaa  Boaid'a  automatad  pnWkaHona 
onkr  liaa  (202)  272-5434  at  (800)  872- 
2253,  by  paaring  1  im  tha  lal^hiMM 


:  Tba  Ajcnitactunl  and 
Tlanapertatioo  Banian  Compbanoa 
Boaid  (Acoaaa  Boaid)  propoaaa  to 
iiamMl  Ilia  HiimIi  ana  wlln  niaaW 
Act  AoDaaaUltty  GuidaiiDaa  (ADAAt^ 
by  adding  a  apacial  applioatioo  aactioo 
fardilhfaan'a  bdUtiaa.  Ilw  aactioD 
fMitaInt  guidallnaa  baaad  on  dtildvao's 
«Hmaniinpa  and  anthiopouitrioi  far 
nawty  oonMnictad  and  aUafod 
cbUdtan'a  t^Wtto.  Tha  tacUon  would 
anmira  that  nawly  cooatiuciad  and 
akand  diildraa'a  ikdliliaa  ara  laadity 
accaaiibia  to  and  uaaUe  by  childnn 
widi  diaaUlitiaa. 

Tha  DapaituMot  of  Juatioa  propoaaa  to 
amood  its  ngulaUons  implamonting  tha 
AiMTJrans  with  DisaUUtiaa  Act  (ADA) 
by  mAAinp  to  its  Standards  far 
Acoaaaibia  Dasign  tha  spadal 
ai^iUcation  section  far  childran's 
tarilltlas  proposad  by  tha  Acoaaa  Board. 
DATIS:  Commaots  dunild  ba  laoaivad  by 
Oetobar  21, 1MB.  rj»iim«nt.  raoaivad 
(ftar  this  data  will  ba  oonaidand  to  tha 
oxtant  pracUcabls. 

MXMOHB:  Cammaots  ihaald  ba  sanl  to 
tha  Offloa  of  Tachnical  md  Information 
Sarvioas,  Arcfaitactunl  and 
Tianaporlation  Banian  Complisnoe 
Board.  1331  F  Sttoel  NW..  suite  1000, 
Waahington.  DC  20004-1111.  The 
Accaaa  Board  will  {ooylda  copies  of  all 
nmtnutm  rscalvad  to  the  Department  of 
Jttstioe.  Commants  wiU  ba  avaUabla  fat 
Innwttion  at  tha  aboro  s  Jdiaai  from 
9:00  ajn.  to  5HX)  pjn.  on  ragular 
bnaineaa  days.  For  infonnatiwi  about 
arailahiKty  of  copiaa  and  alactronic 
acoaaa,  see  the  beginning  of 

KM  FUnm  MKHMTnt  OONTACn 
Acoaaa  Board:  Manha  K.  Mazz.  Office  of 
TacfaniGal  and  bfaonation  Services, 
Arcfaitactunl  and  Transpoitatian 
Banian  CompUanoe  Board,  1331  F 


keyped.  taan  1  aailn.  and  raqiuating 
piiWirtinn  S25  (CUldiaD's  FadUtlaa 
Nottos  of  lYopoaad  RulamaUn^ 
Perscoa  uaing  a  TTY  should  cau(202) 
272-5449  or  (800)  093-2822.  Plaaaa 
roooid  a  name,  addraaa,  telephone 
niimtif  and  raqoaat  pubUci^an  S25. 
PatsoDS  who  want  a  copy  in  an  ahemata 
faooM  should  specify  the  type  of  fonnat 
(audio  rassiiHa  tape,  bnille,  latga  print, 
or  oomputor  diakj. 

The  proposed  rule  is  svsilable  on 
elactronicbulladn  board  at  (202)  272- 
5448  (Acoaaa  Board)  and  (202)  514-6193 
(Dapntmant  of  ]uattoa).  lUs  tula  is  alao 
avallabla  oo  tha  bttemet  It  can  be 
accessed  wldi  gopher  idient  software 
(gophar.uado).gi>v),  through  other 
gopher  aerren  using  the  Uoivvnity  of 
MlniaiaiKa  master  gopher  (under  North 
Amaiica.  USA,  All,  Department  of 
Justice),  with  World  Wide  Web  sottwara 
(http://www.uado).gov),  or  duough  the 
Whits  House  WWW  serrar  (http7/ 
www.whitaiuiuaa.gov). 


Tha  Acoaaa  Board  ia  leaponsible  far 
developing  ircaaaihiHty  guidallnaa 
under  me  ADA  to  aosun  that  new 
coastmctlaa  and  altaratioos  of  faciUties 
covered  by  titlaa  n  and  in  of  the  Act  are 
leadily  ac reaslblw  to  and  usable  by 
indivtdMb  with  disAilitles  ■  The 
Acoaaa  Board  initially  Isaoad  the 
Americans  with  Dissbilities  Act 
AooaasiUlity  Guidelines  (ADAAG)  in 
1901  (36  CFR  oart  1191.  nmandix  A] 

timea.  moat  leoantly  in  1904.  See  59  FR 


I  Tla  ADA  (42  VSJC  UlOl-irm)  i» 

iBm  lIlllllMllllll  111  llW  IIMll  irf  lIlMirfiaj   TIIIm  II 

■Htm  of  ite  ADA  nririn.  HHi^  olh«  iMin  «al 

dSHtowil^^ 

io<pi*nc 
niJbdlUMlH 


31678  (June  20, 1904).  ADAAG  conaists 
of  ganml  aactioas  (ADAAG  1  to  4)  that 
apply  to  all  typea  of  boUdings  and 
facilttiaa,  and  apadal  qqiUotiao 
secttoos  (ADAAG  5  to  14)  diat  contain 
additiaaal  i«|Biramanls  far  oartain 
typaa  of  buildings.' 

Undar  tha  ADA,  the  Depertmant  of 
Juatlca  is  raqnnsfltta  is  issuing 
regulations  to  implement  titles  n  and  in 
of  the  Act.  The  Depaitnuot  of 
Transportation  is  responsible  for  issuing 
reguteions  to  implement  the 
tranapctation  proviaiom  of  tltlea  II  and 
in  of  the  ADA.  Tha  regulations  issusd 
by  the  Dspartment  of  Justice  and 
Depertmant  of  TYansportatian  must 
indude  accessibility  standsrds  for 
naw^  constructed  and  sltared  (ariHtiaa 
oovsnd  by  titles  n  and  Hi  of  the  ADA. 
The  standards  must  be  nonaistnnt  with 
tha  accaeaOility  guidelinea  issued  by 
the  Aocees  Boavd.  Tlie  Depettment  of 
Justice  baa  sdoptad  ADAAG  ss  iU 
Standards  far  Aoceasible  DeaigD, 
puUlshsd  as  appendix  A  to  28  CFR  part 
36:  and  the  Department  of 
IVansportatiaa  has  alao  adopted 
ADAAG  ss  iU  accessiUlity  standards, 
published  at  appendix  A  to  49  CFR  part 
37.> 

The  Access  Boatd  proposes  to  sdd  a 
new  special  appUcatioa  section  to 
ADAAG  (section  15)  for  newly 
oonalructed  and  aheied  children'a 
facilities.  Sectlan  15  n«nt»i¥i«  dedgn 
end  oonstiuction  guidelines  besed  on 
children's  dimensions  and 
anthropometrics.  Sectiim  IS  does  not 
address  play  settings  and  fixed  play 
equipment  for  children.  Theee  facilities 
will  be  sddtessed  by  the  Access  Board 
in  a  sepeiete  rulemaking  on  raoeatian 
fadUties. 

The  Depertmant  of  Juatloe  piupoaaa  to 
amend  its  regulations  implainentiDg 


2  Tb»  apacial  ^pUoMion  MCtiona  O0««r  lfa« 
Ulomb^  balUBi^  ml  hdlMi:  mmmtt  tai 
nlWMlM  CAPAAC  it  Budlcsl  csw  hdUBw 
(AOAAC  tk  bmlr«M,  MMnUh  «aj  cWc 
lAPAAC  n  UhwriM  lAPAAC  SI;  luMlinl  Mgli^ 
lAPAAC  W;  UMimmlan  hdUHw  (APAAC 10); 
)nd><isl<  ■fl'I'O'i,  •ad  npdMoiy  iKllttiM 
lAPAAC  til;  dUMtfonsed  UMnUlMMl  btOUm 
(AOAAC  U);  inriniili  imMmM  homhn 
(APAAC  11);  «nJ  public  righl»<i|.<»«y  (ADAAC 
14X 

•na  DipatsiKil  o<  )ii«la'i  uad  DapMnaH  o( 
Ttanapocwlaa'*  ngulMioas  comnljjr  loclud* 
APAAC  1  to  IOl  On  )uiM  20.  laM.  tla  rjiftnmat 
of  lutka  and  DiiMBlBMal  of  Tmal^arttliaB 
fnpMad  to  add  ADAAC  11  la  14  to  thoit 
npibUona.  Saa  5S  R  nSOS  ad  nsts  0«aa  20, 
4aS4).  Tka  Dapanmiat  of  lullioa  ftoAai  pnpeaad 


2Sg«ptSS.i|Hiaiii)ti  AmnOKpaiUT. 
anaadbi  A.  Tka  Darmaanl  aDuUDa 


IS  CR  pKt  S7  aad  am  paaroaaa  IS  Bsaa  te 
•■■darii  to  2S  Cn  pan  9S,  aniaBdh  A. 
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titles  n  and  in  of  the  ADA  by  adding 
section  15  to  its  Stsndards  far 
AcoaaalbleOadgn. 

Section  15  generally  modifies  current 
ADAAG  technical  rsquirexoents  for 
children's  facilitias.  It  does  not  brosden 
the  application  of  ADAAG  and  applies 
to  those  facilities  slieady  covered  by 
titlea  n  and  m  of  the  ADA,  Section  15 
genenlly  does  not  increase  the  number 
of  accessible  elements  and  features 
rsquired  by  cunent  ADAAG.  For 
example,  tlie  number  of  toilet  rooms  or 
toilets  required  to  be  accessible  by 
ADAAG  is  not  changed.  Rather,  when 
a  toilet  room  is  required  to  be 
accessible,  and  it  is  constructed 
according  to  children's  dimensions  and 
anthrop<Hnetrics  instead  of  adults',  the 
applicable  technical  requirements  in 
'  section  15  modify  those  currently  in 
ADAAG.  Other  AOAAG  sections  not 
apedCcally  referenced  in  section  15 
■hall  be  applied  to  childran's  facilities 
without  modification  or  addition. 

State  and  local  laws  and  codes,  as 
well  as  best  practices,  often  recognize 
the  need  for  certain  facilities  to  be 
constructed  according  to  diildren's 
dimensions  and  anthropometrics,  nther 
than  adults'.  Typically,  this  need  oocun 
when  children  will  be  the  primsry 
users  of  a  facility,  such  as  in  child  can 
centen  and  elementary  schools.  Some 
state  and  local  laws  and  codes  either 
requin  or  recommend  the  spplication  of 
design  guidelines  specificslly  suited  to 
serve  children.  Those  design  guidelines 
may,  for  example,  specify  lower 
mounting  heiuits  for  elements  used 
primarily  by  diildren  such  as  drinking 
tbuntains,  lavatories  and  toilets.  In  tha 
abaence  of  mandatory  or  recommended 
design  guidelines  for  childnn,  bmt 
pnctices  en  often  applied  that  consider 
that  certain  elements  in  tha  built 
environment  should  be  usable  by 
children  rathai  than  adults.  With 
teapect  to  the  design  and  construction  of 
buiJdiims,  the  tsnn  "best  practicea" 
generally  refen  to  design  criteria  or 
methods  of  oonstiuction  that  have  been 
developed  over  time  by  deaignen  and 
builden  and  that  in  their  piofoaaianal 
Judgment  and  experience  an  beat 
applied  in  situations  where  no  formal 
guidance  (a.g.,  code  or  r^ulation) 
exists.  While  slate  and  local  laws  and 
codea  may  ccmtain  guidelines  for 
diildren,  only  a  few  contain  guidelinea 
that  addraas  aocsssibUify  for  childioi 
with  disabilities. 

Current  ADAAG  contains 
spedflcations  that  are  based  on  adub 
dimensions  and  anthropometrics. 
Aldiough  ADAAG  appUea  to  diild  can 
caatan,  pt»-kindflrgBtan  and 
alainentary  achools  and  odiar  diildran's 
farilitlBs,  it  does  not  currently  contain 


requiiements  that  qiadilcaUy  addraaa 
access  far  nhildwn,  Applying 
spedflcations  thtt  serve  ad<&  to 
fadlitiaa  for  children  may  conflict  with 
state  and  local  oodea  or  laat  practicea 
that  requin  or  recommend  the 
application  of  spedficatiana  baaed  on 
children's  sizes  and  dimensions.  For 
example,  a  code  or  beat  practice  may 
spedfy  a  knrar  aeat  bai^  tar  toiku 
serving  children,  while  ADAAG 
specifies  a  seat  beidit  suitable  for  adults 
with  disabilities.  Alternatives  to 
ADAAG  spedficaticns,  such  as  a  lower 
toilet  seat  height,  may  be  permitted 
under  AOAAG  2.2  (Equivalenr 
Fadlitatian).  Equivalnit  facilitation 
allows  departures  from  specific 
lequiremants  so  long  as  greater  or  equal 
acoesa  is  provided.  While  equivalent 
facilitation  may  provide  flexibility  in 
the  use  of  ADAAG,  it  does  not  provide 
specific  guidance  in  designing  facilities 
accasaibb  to  children.  It  is  clear  from 
technical  inquiries  to  the  Access  Board 
that  sudi  guidance  is  needed  in  the 
form  of  design  guidelines  besed  on 
children's  dimensions  and 
anthropometrics,  grasp,  strength,  and 
stamina. 

This  proposed  rule  does  not  creete  an 
obligation  for  covered  entities  to 
construct  facilities  with  elements  that 
sre  constructed  according  to  children's 
dimensions  and  anthropometrics.  The 
proposed  rule  is  Intended  only  to  meet 
the  expressed  need  for  guidelines  and 
standards  for  providing  accessibility  in 
buildings  snd  fadlities  that  s  covered 
entity  constructs  according  to  children's 
dimensions  and  anthropometrics. 

In  1986,  the  Aocees  Bosrd  issued 
"Recommendations  for  Accessibility 
Guidelines  to  Serve  Physically 
Handicapped  diildren  in  Elemmitaiy    . 
Sdiools."'*  Tha  report  induded 
recommended  modifications  or 
addlticms  to  certain  sections  of  the 
Uniform  Federal  Aooaeaibility 
Standarcia  (UFAS)  baaed  on  chlldien's 
sizes.  The  leciBniiiendations  were 
developed  to  assist  states  in  designing 
and  constructing  accessible  elementary 
schools.  Many  states  snd  localities  have 
applied  the  Access  Board's  1986 
cnlldmn's  recommendations  to  newly 
constructed  schools  serving  grades  one 
through  six. 

Subsequently,  the  Access  Board 
sponsored  a  raaeaidi  project  to  study 


*  A  print  or  mlcraBdw  con  of  dia  fall  npon  may 
ba  onfand  6acp  Iba  NaUonu  Tacfaaloal  Infaaadoa 
SanioH  (NTIS)  b)r  wrttlqi  to:  NTIS.  sras  For 
Royal  Road.  StatariMd.  VA  22iai,  or  oaUiiH  (701) 
4a7-<S9a  Tka  po&kltion  muate  la  fBa»- 
204a30,  nd  tba  ooal  igrllaa  pital  oopjr  U  Sir  JO. 
Plaa  oopiaa  of  tba  AiU  rapoll  00  ocmpDlar  diak  cao 
ba  ordind  hn  tba  Aocaa  Board.  Ao  anctitiva 
•unanvy  af  lUs  lapoM  la  alao  anllabia  at  BO  ooal 
from  tba  Aocaaa  Baisd. 


aooaeaibility  taquinmaots  fas  chtldian 
widi  diaaUUtiaa  usingavniMy  of 
fadlities.  The  teaaardb  protect, 
conducted  by  the  Center  far  AooeaaiUe 
Hooaing  (C^  at  North  CaraUna  Stele 
Unlvetdty  in  Raleigh,  Morth  Cinlina, 
resulted  in  the  development  of 
recommendations  for  childien's  nfijiw 
in  1992.  The  reeeardi  induded  a  review 
of  codes,  standards  and  guidaUnas, 
ergonomic  studies  and  ^aluatioa 
litentun,  and  poat-oocupancy 
evaluations  of  cjiildren's  hrHtW^tt  This 
research  was  the  beais  far  the  CAH 
recommended  accessibility  guideUnes 
for  children's  facilities  known  as 
"Recommendatioas  far  Acoaasibility 
Standards  for  Qiildren's  Environments" 
(also  referred  to  as  the  CAH 
"recommendatiaas"  or  "study"  in  thfa 
notice).'  The  CAH  study  focused  on 
fadlities  aerving  pre-kinderguten  and 
elementary  school-aged  diildren  and,  to 
a  lesser  extent,  fadlttiee  aarving  infants 
and  toddlers. 

On  February  3, 1993.  the  Acoeas 
Board  publiAed  an  advance  noUoe  of 
propoeed  rulemaking  (ANPRM)  in  the 
Fedaral  Register  (58  FR  6924).  The 
ANPRM  sought  comment  on  general 
issues,  sudi  ss  the  recommezided  scope 
of  these  guidelines  and  the  ages  or 
grades  that  should  be  covered.  The 
ANPRM  also  requested  infonnatiOD  on 
standards  and  guidelines  for  children's 
enviroiunents  currently  in  use.  building 
products  and  technologies  currently 
available  that  specificslly  serve 
children,  snd  elements  and  faaturaa 
unique  to  children's  environments  that 
may  merit  specific  attention. 
Approximately  75  comments  were 
received  in  reqwnse  to  this  notice. 
Commenten  induded  state  and  local 
departments  of  education,  groups 
npresenting  children  with  disabilities, 
plumbing  fixture  manufactunre, 
individuals,  snd  design  professionals. 
Thaae  oomments  an  fiirdier  discussed 
in  the  sectian-by-section  analysis  that 
follows.  A  number  of  commenlere  raised 
operetional  or  programmatic  issues  and 
recommended  that  the  guidelines 
address  adult  supervision  of  children, 
induding  the  adult-to-diild  ratio,  and 
the  proviaion  of  personal  can  and 
assistanoa.  Under  the  ADA,  the  Acoeas 
Board  is  raapcnsibfa  for  issuing 
acoeaaibility  guidelines  for  buildings 
and  fadlltiaa,  The  Dapartmant  of 
Justice,  not  the  Access  Board,  has  the 
authority  to  addraaa  pragrams  or 
aarvicaa  provided  by  an  entity  covered 


■  A  pfios  or  odooficba  copy  of  tiia  foport  OMy  ba 
ordand  from  NTIS.  IIm  pabliratiwi  aainlMr  b 
PBes-naaTS.  and  Iba  coal  ior  tba  priol  oepy  ia 
SS2A1.  A  copy  of  Ifaa  tfndy  oe  onoi 
ba  oidand  feoB  Iba  Aocaaa  Boaid. 
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by  the  ADA.  Further,  many  of  tha 
program  and  service  liaues  laiied  by 
commenters  to  the  ANPRM  are 
addnand  by  tadeial.  itata  and  local  law 
and  regulation. 

SacBaai  by  ^ler  Hwi  Analyaia 

TUa  taction  of  the  praambla  rontalni 
a  candae  aunmiary  of  the  additions 
which  the  Accasa  Boaid  is  proposing  to 
AOAAG.  and  a  summary  of  the  Aocaaa 
Board's  raapomsaa  to  certain  mninwits 
raceivad  on  the  ANFHM.  The  text  of  the 
proposed  common  rule  follows  thia 
aecUoo.  Paragraphs  martad  with  an 
astaridc  have  nkted.  non-maiuiatary 
maladal  in  the  Appendix 

Question  >:  With  the  axoeptian  of 
additional  bandiails  required  on  nmpe 
or  stairs  (15.4),  this  rule  gananlly 
propoaas  to  modify,  or  questions 
whether  to  modify,  cuznnt  ADAAG 
provialons  whan  daaignlng  and 
cooatructing  diildnn'a  iKllitiea. 
Consideiing  that  fadlities  covered  by 
this  rule  are  already  subject  to  the 
scoping  and  technical  proviaioos  in 
currant  ADAAG,  the  Access  Boerd  and 
tfaa  Department  of  Justice  are  sealring 
additional  information  ot  data  that 
would  assist  In  estimating  the  costa  and 
benefits  of  the  proposed  rule. 

15.  Ouldtrn's  FacUiUa* 

15.1*    Application 

Section  15  applies  to  those  bcUities 
constrticted  according  to  children's 
dimensions  and  anthropometrics.  The 
ANPRM  asked  whether  the  propoeed 
guidelines  for  children's  facilities 
should  be  limited  to  facilities  where 
children  are  the  ma)otity  user 
populadoD  served.  Moat  commentats 
responded  that  the  guidelinea  should 
apply  broadly  to  hdlities  serving  the 
(HmUc  such  as  libraries,  theeters, 
conmunity  canters,  shopping  malls, 
poob,  snd  gymnasiums.  Other 
conunenters,  however,  recommended 
that  the  appUcatioa  of  the  guidelines 
should  be  limited  to  those  facilities  that 
sie  ntedfically  designed  for  use  by 
dbilmen  such  as  educational  and  child 
cars  facilities. 

Generally,  building  codes  and  best 
practices  specify  that  elements  and 
featurea  be  provided  at  heights  and 
locationa  appropriate  fat  the  primaiy 
uasr  population  served.  Allhou^ 
children  an  rarely  the  sole  occupanta  or 
uans  of  a  facility,  codes  and  beat 
practices  often  specify  that  elements 
nich  as  drinkliig  fountains,  lavatories 
and  tx&let  seats  be  mounted  at  heights 
according  to  children's  size  and  reach 
when  chUdien  are  the  primary  uaers. 
Where  a  bdUty  is  constructed  to  serve 
fhiMran  iectjon  IS  nquires  that  certain 


I  and  batuna  be  readily 
acoeaaibie  to  and  usable  by  childjeo 
with  dis^iUitiea.  Therefore,  section  IS 
appUaa  only  whan  fadUtiea,  or  pcttions 
of  tirlHtiea,  an  constructed  according  to 
childnn'B  <«'■'««'«'""«  and 

The  phnaa  "constructed  acoarding  to 
childran's  dhnwisions  and 
anthropometrics"  maans  wiian  the 
constiuctian  ofa  facility  mflacts  the  size 
and  »Hiii«n«t<»i«,  reach  ranges,  level  of 
■Irangth  and  ■**■"'"»  and  other 
diaiactaristics  of  children,  thus 
landering  sudi  a  facility  more  usable  by 
diildren.  FadUtiea  constructed  that  do 
not  reflect  childran's  characteristics  are 
not  covered  by  section  15. 

The  ANPRM  aakad  what  ages  or 
grades  should  be  covered  by  the 
guideUoss.  Few  comments  were 
raoaivad  in  raaponae  to  this  question. 
With  respect  to  sge,  the  comments 
received  covered  a  broad  spectrum  of 
ages  from  birth  to  age  21,  with  a  small 
maiotity  of  the  comments 
lecommending  a  range  of  3  to  13  years 
of  ags.  Iliose  commantan  favoring 
ciitaia  based  on  grades.  lecomraended 
application  of  the  guidelines  to  facilities 
vraich  serve  kindefgartan  through 
eighth  grade.  Additiotially,  some 
conunenten  staled  that  pi«-scfaooleis, 
'"'•'■  "<'"fl  toddlen,  should  alao  be 
covered,  fknsever,  the  age  used  to 
define  a  kindargaitner,  piasdiooler  or 
toddler  varied  among  fairisdictions  as 
did  sge  requirements  mr  particular 
grades.  These  Inconsiatanries  made  it 
difficult  to  baae  the  application  of  the 
guidelines  on  grade  riasaifiration  or 
other  commonly  uaed  nomenclature. 

Thejsopoeeo  rule  is  intended  to 
cover  fadlitias  which  sre  constructed 
according  to  children's  dimensions  and 
anthropometrics  for  ages  2  through  12. 
The  dimensions  and  anthropcinatrics  of 
children  aged  2  and  older  are  reflected 
in  many  existing  state  and  local 
education  or  building  design  guidelines 
and  recommendations.  Those 
requirements  specify  that  certain 
elements  intended  for  children's  use  be 
designed  and  constnuAed  for  their  use 
nthm  than  for  adult  use.  With  respect 
to  schools  or  portions  of  schools 
primarily  serving  children  over  12  yean 
of  age,  most  states  apply  design 
staiidarda  baaed  on  adiUt  '*'"""«'""« 
and  sizes,  rather  than  children's. 

Set^on  15.1  also  spedSes  that 
accessible  elements  and  spaces 
constructed  according  to  childnm's 
dimensions  and  anthropometrics  for 
ages  2  through  12  shall  be  oo  an 
accessible  route  complying  with 
ADAAG  4.3  (Accessible  Route),  15.3 
(Protruding  ObjacU)  and  15.4  (Handraila 
at  Ramps  and  Slain).  For  exampia,  a 


children's  area  in  a  portion  ofa 
community  center  may  have  elements 
and  features  constructed  primarily  far 
children  such  as  storage  units,  toilets,  or 
lavatotiea.  Objects  that  project  from 
walla  along  the  accassible  route  are 
subject  to  the  provisions  covering 
protruding  objects  in  section  15.3. 
Where  the  acosasible  route  serving  a 
covered  children's  area  Inchides  a  ramp, 
sacUoo  15.4  specifies  that  a  second  set 
of  handrails  for  children  must  be 
provided.  An  acceasible  route 
complying  with  this  section  shall  also 
be  provided  where  individual  elements 
are  positioned  at  heights  or  locations 
based  on  children's  sizes  and 
dimensions,  such  ss  a  drinking  fountain 
In  a  shopping  mall.  Additional  routes 
serving  the  children's  area  are  not 
subject  to  the  requirements  in  this 
section.  A  note  has  been  included  in  the 
appendix  ilhistnting  the  requirements 
of  accessible  routes  serving  areas  and 
spaces  constructed  according  to 
(^dran's  dimensions  and 
anthropometrics. 

Question  2:  Should  the  requirement 
for  an  accessible  route  complying  with 
section  15.3  (Protruding  Oiqects)  and 
section  15.4  (Hsndrails  on  Ramps  snd 
Stain)  apply  where  only  one  element  is 
constructed  according  to  children's 
HimiiriniMi  and  anthropometrics  (e.g.. 
an  acceaaible  drinking  fountain  at  a 
child's  height)?  Or,  would  it  be  more 
appropriate  to  limit  the  application  of 
an  accessible  route  complying  with 
section  15.3  (Protruding  Objects)  and 
section  15.4  (Handrails  on  Ramps  and 
Stain)  to  portions  of  the  facility  that  are 
omstructed  for  children?  Commenten 
should  consider  Questions  5  (protruding 
objects),  22  (accessible  route  width),  23 
(ramp  slope),  and  24  (lamp  length) 
when  responding. 

15.2    Reach  Ranges 

This  section  specifies  reach  ranges  for 
the  mounting  bights  of  elements  to  be 
accessible  to  and  usable  by  children. 
Such  elements  include  controls, 
dispensen,  receptacles  and  other 
opeiable  equipment  subject  to  ADAAG 
4.27  (Controls  and  Operating 
Mechanisms)  and  storage  elements 
covered  by  ADAAG  4.25  (Storage) 
where  they  are  provided  for  use  by 
children.  ADAAG  currently  requires 
that  such  elements  be  provided  within 
adult  reach  ranges  qMdfied  in  AOAAG 
4.2  (Space  Allowance  and  Reach  Range). 
The  reach  ranges  proposed  in  section 
15.2  are  intended  to  apply  only  to  thoae 
controls  snd  operating  mechanisms  and 
storage  elamoots  that  an  constructed 
according  to  children's  Himmirfnim  and 
anthropometrics  such  as  student  lodcan 
or  controb  of  displays  in  children's 
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sarXons  of  museums.  Elements 
provided  far  use  by  adults  rather  than 
primarily  by  children  an  not  covered  by 
this  section. 

Sedian  15.2.1  modifies  the  reach 
range  requirements  of  ADAAG  4.2. 
Section  15.2  Includes  a  table  that  lists 
three  design  options:  A,  B,  and  C  These 
options  specify  reach  ranges  according 
to  three  age  gtoupe:  2  through  4,  5 
throu^  8,  and  9  through  12.  Section 
15.2.2  requires  the  application  of  either 
A,  B,  or  C.  Further,  tnis  section  states 
that  selection  of  A,  B,  or  C  should 
correspond  to  the  age  ranee  of  the 
primary  user  group  served.  The  teim 
"should"  is  used  in  this  section  to 
permit  discretion  where  accessible 
elements  may  serve  more  than  one  age 
group  of  children  or  where  the  age  range 
of  children  does  not  correspond  to  the 
specific  age  groups  liated  in  the  table. 
ActortUng  to  ADAAG  3.4  (General 
Terminology),  the  term  "should" 
denotes  an  advisory  specification  or 
recommendation. 

The  table  in  section  15.2.2  specifies 
high  snd  low  reech  ranges  for  children 
according  to  age:  36  indies  (high)  and 
20  inches  (low)  for  ages  2  through  4, 40 
inches  (high)  and  18  inches  (low)  for 
ages  5  through  8,  and  44  inches  (high) 
and  16  inches  (low)  for  ages  9  through 
12.  Consistent  with  the  CAH 
recommendations,  the  reach  ranges 
propoeed  in  this  section  an  the  same  for 
both  forward  and  side  reach.  The  reach 
ranges  specified  in  the  table  to  section 
15.2.2  are  to  be  applied  i.istead  of  the 
IS  to  48  inch  reech  range  required  by 
ADAAG  4.2.5  (Forward  Reach),  and  the 
9  to  54  inch  readi  range  apedfied  by 
ADAAG  4.:. 6  (Side  Raadi).  It  should  be 
noted  that  designing  accoiding  to  the 
spedficatioQs  in  A  would  also  satisfy 
the  lequiiemen^  in  B  and  C.  For 
example,  locating  certain  accessible 
storage  between  2ft  inches  and  36  inches 
above  the  finidi  floo,-  would  be 
appropriate  for  A  (agac  2  through  4),  B 
(ages  5  through  8),  and  C  (ages  9  through 
12),  thus  making  the  stora^  readily 


accessible  to  abroad  age  range  of 
diildran.  An  accessible  element 
mounted  at  44  inches  above  the  finish 
floor  howavar,  mn  only  ha  aocassihla  to 
children  ain  9  ar>d  older. 

The  CAH  study  recommended  a 
forward  and  side  reach  of  20  inches 

minimum  aiui  36  i^ACheS  maTimintp  for 

all  childian.  However,  since  the 
ergonomic  data  evaluated  by  CAH  did 
not  conclusively  justify  HmlWng  the 
resch  range  of  diildren  older  than  4 
yean  of  age  to  a  20  inch  minimum  and 
36  inch  maximum,  the  proposed  reach 
langds  in  section  15.2  may  be  more 
reflective  of  the  sizes  and 
anthropometrics  of  the  age  range  of 
children  ccouidered  by  mis  rule. 
Responses  to  Question  3  below  will  aid 
the  Access  Board  in  determining 
whether  to  retain  the  table  as  proposed, 
amend  the  table,  or  to  spedfy  the  reach 
ranges  recommended  in  the  CAH  study 
for  all  children,  in  the  final  rule. 

QussCJon  3:  Do  the  specifications  in  A, 
B,  and  C  of  the  table  in  section  15.2 
accurately  reflect  the  reach  ranges  of 
children  (ages  2  through  12)  with 
disabilities?  If  not,  whst  specifications 
are  appropriate  for  children  using 
facilities  covered  by  section  15?  Where 
possible,  responses  should  include 
anthropometric  data  or  related 
information. 

Appropriate  reach  ranges  over 
obstructions  are  critical  to  ensure  the 
usability  of  controls  and  operating 
mechanisms  mounted  above  or  on 
coimters,  lavatories  and  other  fixed 
elements.  Current  ADAAG 
spedfications  for  forward  and  side 
reaches  over  obstructions  are  based  on 
adult  dimensions  and  anthropometrics. 
ADAAG  4.2.5  (Fig.  5(b))  provides  that 
the  maximum  forward  reach  shall  be  25 
inches  deep  over  an  obstruction.  Since 
the  height  of  reach  is  reduced  aa  the 
depth  of  an  obstruction  increases, 
ADAAG  lowen  the  mnirimnm  forward 
reach  from  48  to  44  inches  lor  reaches 
over  an  obstructian  greater  than  20 
inches  deep.  ADAAG  4.2.6  (Fig.  6<c)) 


qwdfies  a  m«Trimnm  six)a.nKh  of  24 
inches  over  an  obatructton  no  higbar 
than  34  inches.  Similarly,  whan  an 
ofaatructlan  is  giaatar  than  10  inchsa  in 
depth,  the  ma:dmum  side  reach  is 
reduoed  bom  S4  to  48  inches.  CAH 
evaluated  ereoncmic  data  on  tha  depth 
of  reach  of  <£ildrsn  with  diaafailitias  but 
did  not  provide  recommendations  based 
on  this  data.  The  CAH  study  did 
provide  a  recommendation  for  the 
plaoament  of  lavatory  faucets,  which  is 
dtsnisawd  fiuther  in  the  analyris  of 

SSCtiODlS.8. 

(^iestion  4:  The  Access  Board  and  the 
Department  of  Justice  request 
Information  or  recommendations  on 
each  of  the  following: 

(a)  the  maximum  horizontal  forward 
reach  over  an  obstruction  for  children 
ages  2  through  4, 5  through  8,  and  9 
through  12; 

(b)  the  maximum  height  of  elements 
mounted  over  an  obstruction  (forward 
reach)  for  children  ages  2  through  4, 5 
through  8,  and  9  through  12; 

(c)  the  maximum  horizontal  side 
reach  over  an  obstruction  for  children 
ages  2  through  4,  5  through  8,  and  9 
through  12;  and 

(d)  the  maximum  height  of  elements 
mounted  over  an  obstructian  (side 
reach)  for  children  ages  2  through  4,  5 
through  8,  and  9  through  12. 

Where  possible,  conunenten  should 
provide  anthropometric  dau  or  related 
information  to  support  their 
recommendations  and,  if  knofwn, 
identify  impacts  on  the  design  or 
placemrait  of  lavatory  faucets,  locken, 
and  other  elements  suhjed  to  resch 
requirements.  Baaed  on  conmients 
received,  the  Access  Board  may  specify 
maximum  forward  and  side  reach 
ranges  over  an  obstruction  in  the  final 
rule. 

Figures  1  and  2  which  are  set  forth 
below  illustrate  tha  informatian  sought 
in  (a)  through  (d)  in  Question  4. 
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FIG.1   FORWARD  REACH 


nG.2  SIDE  REACH 


■  iw  nnni  iiii  ii  n  i 

lS.3    Protruding  ObjecU 

Ttiis  sectioQ  modifies  the  cumnt 
t»rtmlr«l  requiiements  in  ADAAG  4.4 
(Protniding  Objects).  ADAAG  4.4.1 
cuiiently  specifies  that  elements 
mounted  on  walls,  such  as  phones  and 
U^t  fixtures,  shall  not  project  more 
than  4  inches  from  the  wall  surface  if 
the  liwudi'^g  edge  is  above  27  inches  from 
the  Bnish  floor.  ADAAG  4.4.1  also 
specifies  that  free-standing  objects  on 
posts  or  pylons  may  overhang  IZ  inches 


mnvimiiTn  if  the  leading  edge  is  above 
27  inches  from  the  finish  floor.  The  cane 
sweep  of  an  adult  with  a  vision 
impainnent  generally  encounters  objects 
at  or  below  27  inches.  However,  a 
child's  stride  is  shorter,  and  his  or  her 
cane  sweep  is  typically  narrower  and 
lower.  Therefore,  a  child's  cane  will  not 
contact  such  objects  at  a  point  that 
provides  efiective  warning.  According 
to  the  CAH  recommendations,  children 
using  canes  can  detect  protruding 
objects  up  to  12  inches  bom  the  ground 


or  floor  sur&ce.  This  section  reduces  the 
27  inch  heie^t  specified  by  AOAAG 
4.4.1  to  12  indus, 

Under  cunent  ADAAG,  elements 
projecting  more  than  4  inches  such  as 
drinking  fountains  and  telephones  may 
be  mounted  at  heights  or  with  side 
partitions  so  that  ue  leading  edge  is  at 
or  below  27  inches.  Section  1S.3  would 
require  that  these  elements  be  mounted 
or  nave  side  partitions  so  that  the 
leeding  edge  is  no  more  than  12  inches 
bom  the  floor.  In  order  to  meet  this 
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laquimnant,  drinking  fcmntaina  and 
olhar  elamaDts  which  requin  knee 
cisaiuioe  may  have  to  be  locatod  in 
alcovw  or  be  prolactsd  by  waUs. 
partitians,  cr  other  batun*. 

Quaritan  5:  What  aia  the  new 
ocoatructioa  ooati  onodaiad  with 
poviding  walls,  partition*,  or  alcoves 
for  diinUng  fomUains  and  other 
elemanta  that  require  Vtim  clearance  yet 
must  also  be  within  the  12  inch  height 
for  eSactlve  detectioo  by  cane  sweep? 

15.4    Handrails  at  Samps  and  Stairs 
This  section  addresses  handrails  on 
lamp*  and  stairs  on  the  accessible  route 
aendag  children's  areas  covered  by 
section  IS.  UiUke  moet  of  the 
pioviiiona  mopoaad  in  this  rule,  this 
sectian  both  modifies  current  AOAAG 
spadficatioiis  and  requires  an 
addltianal  accossible  nature.  Under 
section  15.4.1,  rampe  subject  to  AOAAG 
4.8  (Rampe)  and  stairs  subject  to 
AOAAG  4.9  (Stairs)  that  serve  elements 
and  •pace*  coDstiucted  according  to 
children's  dimensions  and 
anthropometrics  are  required  to  provide 
a  saamd  set  of  handrails  at  a  lower 
beiaht  and  with  a  smaller  diametar  for 
cfaildrsn.  These  K«n/lT.<l.  are  to  be 
provided  in  addition  to  the  higher 
Bandrail  required  by  current  ADAAG. 
Tlia  lower  handrails  for  children  are 
subject  to  currant  aperHlcatioiis  for 
ranm  handrail*  (ADAAG  4.8.5)  or  stair 
handrail*  (AOAAG  4.9.4),  including 
Tsqninments  for  a  ccmtlnuous  gripping' 
sunaoe,  12  Indi  extetutnns  beyondthe 
top  and  bottom  of  ramps  or  stdrs,  clear 
qMoa  batwaen  handmilB  and  wall*  of 
1%  incbaa,  rounded  or  returned  aods, 
and  die  level  of  structural  strength 
spedfled  in  ADAAG  4.26.3. 

The  second  set  of  handrail*  required 
by  thl*  section  is  subject  to  mounting 
height  and  diamater  requirements  that 
are  difiarent  bom  thoae  currently  in 
ADAAG.  Sectian  IS.4.2  requite*  die 
gripping  surfooe  of  thi*  handrail  to  be 
mmmtad  between  20  to  28  indie*  above 
the  tamp  (urfaoe  or  stair  noaing.  Under 
curnnt  AOAAG,  a  handrail  mounted  at 
34  to  38  indie*  must  d*o  be  provided. 
Sectian  15.4.3  spedfie*  that  the 
gripping  surfooe  of  the  lower  handrail 
shall  have  a  diameter  of  1  to  1  Vi  inches 
or  provide  an  equivalent  gripping 
surface.  Cunent  ADAAG  (4.28.2) 
requires  a  diameter  of  IVi  to  IVi  inches. 
The  handrail  nqubemonts  for  section 
IS  are  baaad  on  the  CAH 
leoamimndatioiis  and  are  similar  to 
requirements  or  reconunmdatioos  in 
California.  nUnd*.  Kfidiigan,  Taxa*. 
and  Florida. 

CoDdatent  with  AOAAG.  dw  lower 
handrail  i*  raqiiliad  to  have  a 
continuou*  gripping  nirfooa.  Where 


handrails  at  the  adult  height  are 
mounted  on  top  of  vertioal  past*,  lowar 
handrails  required  for  chikvan  may 
have  to  be  mounted  aoida  or  offset  bom 
(uch  pa*t*  so  diat  the  ^pping  surface 
of  the  lower  handrail  U  not  intairaptad. 
Handrail*,  induding  lower  handnil* 
offeet  bom  vertical  nqipatts,  may  not 
reduce  the  mifiimum  39  incJi  clear 
width  required  for  rampe. 

^estfon  ft  Tlie  dear  qMce  betweoo 
the  upper  handrail  required  by  cumnt 
AOAAG  and  the  lowvr  handrail 
propoaed  in  sectian  15.3  may  range 
bom  I6V4  to  4Vi  inches.  Does  this  rangs 
of  vertical  distance  between  handrails 
poee  any  hazard  of  entrapment?  If  so. 
what  vertical  distance  1*  narrow  enough 
or  is  wide  enough  to  piavent 
entrapment? 

Quettfon  7:  I*  the  clear  space  between 
the  upper  and  lower  handrail*  of  4yi 
inches  sufficient  for  children  to  gtaqi 
the  lower  handrail?  If  not,  what  afaould 
be  the  miTiimum  vertical  distance 
between  the  upper  and  lower  handrails 
when  one  is  moimted  directly  above  the 
other? 

Quattion  8-.  Section  15.4.3  specifies  a 
handrail  diameter  of  1  to  IV4  indies 
instead  of  the  IVi  to  IVk  inchee  recmired 
by  current  ADAAG.  Steel  pipe  is  often 
used  for  handiells  on  ramps  and  stairs. 
In  die  building  industry,  pipe  size 
typically  refar*  to  the  inside  diameter  so 
toot  ■  IVk  inch  pipe  handrail  may  have 
m  outdde  diainater  close  to  2  indies. 
Under  thi*  industry  practice,  certain 
handrail*  specified  at  IVt  inches  may 
have  an  outside  diameters  up  to  1% 
inchee  <a  paster  depending  on  the 
qwdHcations  of  the  pipe  jnovlded.  Is  a 
handrail  dlametn'  greeter  than  14k 
inches  u*ahle  by  diUdren  with 
disabilities?  -^ho^iH  the  guidelines 
spedfy  a  maximum  outside  diameter  of 
handrails  used  by  children? 

15.5    Drinking  Fountains  and  Water 
Coalers 

This  section  modifies  »«>*"''>«1 
requirements  for  accessible  drinking 
fountain*  and  water  coolat*  in  AOAAG 
4.15  (Drinking  Foontaina  and  Water 
Cooler*).  Section  15.5  doe*  not  inoeaae 
the  nurnber  of  accessible  drinking 
fountains  or  water  coolers  currently 
required  by  ADAAG.  Sectian  15.5.1 
requires  that  dtinkiiig  fountains  and 
water  coolers  oompiy  with  ADAAG  4.15 
except  for  the  requirements  far  spout 
height  (4.15.2)  and  daarance*  (4.15J), 
whk^  are  modifiad  by  this  sectioo. 

Sectian  15.5.2  spedfie*  a  nu-irimiiTn 
spout  betaht  of  30  inde*  maesuted 
from  the  fioor  to  the  *pout  outlet  insteed 
of  die  36  inch  maximum  spedfled  by 
cunent  ADAAG.  Since  childien  are 
smaller  and  wheelchairs  manufactured 


far  ddldfOD  may  have  seat  hsi^its  that 
aia  ^pproodmaidy  1  to  2  Indiss  lower 
than  seat  height*  on  aduh  whadcfaair*, 
qnut  hai^iti  mu*t  .be  lower  than  36 
inches  above  the  floor.  The  30  inch 
epont  outlet  hei^  i*  baaed  on  the  CAH 

SactioD  15.S.3  lequlie*  that  dear  knaa 
ipaoe  be  at  laait  24  incba*  hi(^ 
meaniiad  bom  the  floor  to  the 
undanide  of  the  HWwHwg  fountain  and 
^  laeat  8  indie*  deep  meammd  bom 
the  1— hitw  edge  of  ma  drinkina 
fountairL  The  24  inch  hei^i*baaed  in 
part  on  the  lower  height  typical  of 
children's  wheelchairs  axul  is  oonsistant 
with  the  CAH  recommendatlaiu.  A  toe 
deeranoe  at  least  12  indies  high, 
meaiuxed  bom  the  floor,  is  alao 
required.  Aocording  to  tlw  CAH  study, 
this  higher  toe  cloetanoe  1*  nersasaiy  far 
childrni  since  their  lags  are  shorter, 
requiting  In  whealrhgir  fbobests  ttiat  ore 
typically  mounted  higher  than  on  adult 
^raeeldiair*.  llie  drinking  fountain  may 
overlap  the  cleer  floor  qiace  no  man 
than  14  inche*.  This  modifl**  ADAAG 
4.1S.S,  which  require*  a  27  indi  hi^ 
minimum  knee  spece,  a  9  <»w*»  high 
minimum  toe  apaoe,  end  permit*  the 
fountain  to  overlap  the  dear  floor  «pao* 
17  to  19  hicha*. 

Quettion  9-.  Are  drinking  fountains 
currently  available  that  meal  the 
propoeed  requirements  for  a  m.vtmum 

30  inch  spout  height,  a  minimum  24 

indi  knee  deeranoe,  aikd  a  minimiim  12 
inch  toe  speoe  hdi^t  «disB  piopeily 
mountad?  If  jut,  what  are  the  desipi  or 
product  sparifinstiosi*  that  conflict  with 
thaaa  niopuaad  taquinmsnt*,  and  are 
there  aeaign  *ohiti«n«  n^iich  would 
provide  the  necessary  knee  space  and 
qxut  outlet  bei^  far  children?  What 
are  the  coot*  of  (uch  recommended 
sohitiaiia? 

15.6*    Water  doaets,  ToUet  Seets,  Grab 
Bats,  and  Toilet  Paper  Dispensers 

This  section  proposes  technical 
spadflcations  for  water  doaets  for 
diildien.  It  does  not  incieaae  the 
number  of  water  doaet*  required  to  be 
ecceaait^  within  toilet  room*  and  doe* 
not  modify  the  requirement  in  ADAAG 
4.22.4  that  acceesible  toilet  rooms  hove 
at  kaat  one  accessible  water  doaet  lliis 
section  providee  technical  requirements 
baaed  on  chlldrsn's  dimensiais  to  be 
used  insteed  of  the  cunent  provisian*  in 
ADAAG  4.16  (Water  doaets),  which  are 
beaed  on  adult  dimenaion*.  Under 
*ection  15.1,  toilet  room*  required  to  be 
acoessibla  by  cunent  ADAAG  4.U. 
wdiich  are  oooatructed  according  to 
diildren'*  dimension*  and 
anthropometiics,  would  be  required  to 
hove  at  least  one  water  doaet  complying 
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with  ADAAG  4.18  umodifiad  by  this        aUamati 


Th»  «piiriKnition»  propoMd  in 
aactioD  IS.e  modiiy  AOAAC  4.16 
provliiaiu  covtdag  walar  doMt 
cntaliiie  (4.1S.2).  toilM  iwt  hai^t 
(4.16.3),  grab  bus  (4.1B.4).  toibliMlMr 
dispanaan  (4.16.6),  and  Bnah  control* 
(4.16.5).  The  CAH  racommandatians. 
upon  which  tham  propoaed 
■paciScatiaiu  an  baand,  nota  that  the 
raqulramania  appropriate  far  water 
clonb  vary  aooordiiig  to  nade  or  age. 
SectioD  15.6  include*  a  idble  that  list* 
.  three  option*.  A.  B,  and  C  which 
provide  *pecificationi  far  mounting 
locaticoa  of  water  doaats.  toUat  nats. 
g^  ban.  and  totlat  pmer  dispanaars. 
A,  B,  and  C  coaaapaod  to  three  ag* 
graupa  of  children:  2  through  4. 5 
through  8,  and  9  through  12. 
respectively.  Section  15.6.2  isqiiina  the 
application  of  either  A,  B.  or  C  Fuithor, 
thia  section  itatea  that  aelection  of  A.  B. 
or  C  (hould  ooaeapond  to  the  age  tangs 
of  the  primary  user  group  served  by  the 
toilet  room.  Ilie  term  "uiould"  is  used 
in  this  section  to  permit  di*ct«tion 
where  toilet  room*  may  serve  more  than 
one  age  group  of  children,  or  «dMta  the 
■ge  range  of  children  does  not 
cmrsspond  to  the  spedBc  sge  groupa 
listed  in  the  table.  ADAAG  3.4  (General 
Terminology)  statsa  that  the  torn 
"shall"  denotes  a  mandatory 
specification  or  requirement  Tim  term 
"sjiouM"  denotes  an  advisory 
speci  Ication  or  rarommendatinn  The 
appUcatian  of  A,  B,  or  C  is  fbrthv 
(Uscussed  in  sn  appendix  note. 

Some  of  the  tedudcal  spadfiatlan* 
in  A,  B,  and  C  of  the  table  overlap. 
Thu*.  tiM  application  of  spedBcalians 
similar  to  both  A  ud  B,  cr  B  and  C  may 
fcrfH»»»«  acceea  far  more  than  one  age 
group.  For  exampU,  *  water  closet  with 
a  oenterline  at  12  inches,  a  toilet  seet  at 
12  inches,  grab  bars  at  20  inches,  and  a 
toilet  peper  dispenser  at  14  inches 
■hove  the  finish  Ooor  may  be 
appropriate  for  A  (ages  2  through  4)  and 
B  (ages  5  through  8).  Similarly,  a  water 
closet  with  s  centerline  at  IS  incbaa,  a 
toilet  seat  at  IS  isdMs.  grab  bar*  at  25 
inches,  and  a  toilet  paper  dispenser  at 
17  inches  above  the  finish  floor  may  be 
appropriate  for  B  (age*  6  through  8)  and 
C  (iffat  9  through  12).  This  section  doe* 
not  lequiie  the  piorviaicm  of  multiple 
accaarihle  fixtiue*  in  toilet  roona 
aarvlngmors  than  one  age  group.  An 
appaodix  note  to  thia  aaction  Utustnt** 
thee*  eTganplftff 

OMStion  10:  Someof  lb* 
(pedficatlonB  in  the  tatds  in  IS.6.2 
allow  far  overlap  in  two  of  the  age 
groups,  but  do  not  provide 
meesuraments  that  would  meet  the 
needs  of  all  three  age  groups.  Am  than 


ive  roedficatiana  available 
which  would  provide  me*surament* 
that  would  be  appropriate  far  all  three 

SgroupaT  Where  poaaible,  comments 
iild  provide  a  rationale  with 
luppaniiii  data. 

i1m  table  in  section  15.6.2  specifies 
die  oaitariine  of  water  doaats  bom  one 
aide  vrall  or  stall  partitioa  according  to 
the  age  group  the  water  doaet  is 
intended  to  serve:  12  indies  for  sges  2 
through  4. 12  to  IS  inches  far  age*  5 
through  6,  and  15  to  16  inche*  far  agaa 
9  through  12.  The  proximity  of  wrater 
doset*  to  gftlb  bar*  mounted  on  walls  or 
partitiana  is  critical  far  safe  transfer  to 
and  from  moidlity  aids.  These 

y»^«rrt^mM  mm  ganerelly  rmnslstent 
with  the  CAH  recommendations  and 
racogniae  that  children's  reach  range* 
an  generally  shatter  than  those  of 
aduUs.  SactiaD  15.6.2  modifiea  ADAAG 
4.16.2,  which  spedfles  a  centerline 
measuremeni  of  18  inche*  abMilute. 

Section  15.6.2  also  notes  that  the 
centerline  requirements  in  this  section 
do  not  apply  to  water  doaela  in  the  36 
inch  wide  ajternata  stall  paimittad  in 
altaraUooa  by  ADAAG  4.1.6(3)(eKU). 
The  48  inch  wide  altatnate  stall  U 
subiact  to  the  centerline  locations  in 
15.6.2  because  such  stall*  do  permit 
(ide  tranefer.  The  use  of  alternate  stalls 
is  permitted  in  altaratians  only  where  it 
is  tadmicallv  infeaaible  to  provide  a 
standard  itaU  or  where  code*  prohibit 
the  reduction  of  the  number  of  water 
doaet*. 

The  table  in  section  15.6.2  provide* 
toilet  seet  heighu  socotding  to  the  age 
grtHip  the  water  closet  is  intended  to 
serve:  11  to  12  Inches  for  ages  2  through 
4, 12  to  15  inches  far  sge*  5  through  8, 
*nd  IS  to  17  inchee  far  age*  9  through 
12.  According  to  the  CAH  study,  toilet 
seats  should  be  lower  for  younger 
children,  induding  those  with 
disabilities,  so  that  their  feet  reach  the 
Ooor  in  aider  to  provide  stability  and 
greater  usability.  The  CAH  study  further 
indicatea  thai  young  childnn  with 
mobility  impairments  sie  Wpically 
assisted  in  toileting.  Tbeiefan,  for 
young  ddldren,  maintaining  a  toilet  seat 
height  that  is  doeer  to  the  seet  height  qf 
mobility  aids  is  less  critical.  For  older 
age  groups  the  toilet  seet  height  is 
increaaed  to  be  in  ckwer  projdmity  to 
the  aaat  height  of  wheelchairs  ana  other 
mobility  aid*  in  order  to  facilitate 
independent  tranifets.  Hie 
specifications  for  toilet  seet  height  in 
aaction  IS.6.2  an  to  be  used  instead  of 
tha  17  to  19  indias  required  by  ADAAG 
4.16.3. 

Section  15.6.2  requires  grab  bars 
serving  vrater  doeets  to  be  mounted 
sccordingly  for  the  following  ag*    . 
groups:  18  to  20  inches  far  agaa  2 


through  4, 20  to  25  indiae  far  aoss  5 
through  6,  and  25  to  27  inches  for  age* 
9  through  12.  Tbeee  grab  bar  beighu  are 
baaed  on  the  CAH  rerranmandatians 
and  an  to  be  apidied  instaad  of  the  33 
to  36  indi  height  rsquiredby  ADAAG 
4.16.4  and  Fig.  29. 

Rsar  grab  bus  mounted  18  to  27 
inches  above  the  floor  cannot  be 
provided  when  tank-type  water  doeets 
are  used  because  the  top  of  the  tank  is 
usually  above  the  grab  bu  mounting 
location.  Thia  is  generally  not  a  pi«£lem 
in  aduh  facilities  where  grab  bars  am 
mounted  above  conventional  tanks. 
Question  II:  Are  tank-type  watu 
doeets  commonly  provided  in 
diildren's  Iacilities7  If  so,  what  is  the 
diSarance  in  cost  between  water  dosets 
with  tanks  and  thoee  without  tanks? 
Where  possible,  responses  should 
include  per  unit  cost  and  installation 
cost*  of  the  two  type*  of  water  doeets. 
Question  12:  Do  the  grab  bu  heights 
spedfied  in  the  table  in  aaction  15.6.2 
conflict  with  building  or  plumbing  code 
requirements  for  fluu  control  location, 
size,  and  height?  If  so,  what  accessible 
design  alternatives  could  avoid  such 
oonfuds  and  what  are  the  costs 
assodated  with  such  alternatives? 

Sectioo  15.6.3  specifies  that  the  grab 
bar  gripping  surface  have  s  diameter  of 
1  to  1  V«  inches  or  provide  sn  equivalent 
gripping  surface,  conaistent  wim  the 
'  CAH  reoommandation*.  Current 
ADAAG  requiresa  diameter  of  1 V4  to 
1^  inche*.  Crab  bars  covered  by  this 
section,  which  are  also  subject  to 
raquiraments  of  ADAAG  4.16,  must 
mast  the  requirements  of  ADAAG  4.26 
(Handrails,  Grab  Bars,  and  Tub  and 
Shower  Seats),  Induding  requirements 
forspadngfrcmi  the  wall  of  IVi  inches    . 
(4-26.2),  structural  stiength  (4.26.3),  and 
surface  (4.26.4).  ADAAG  4.26.4  requires 
grab  ban  to  be  free  of  any  iharp  01 
abrasive  surfaces.  Some  building  codes 
raquin  grab  bars  to  have  textured 
surfaces  (knurled,  peened  or  anti-slip)  to 
prevent  bands  from  slipping  during  use. 
Question  13:  Should  a  raquinment  be 
included  for  textured  grab  ban  serving 
diildnn?  What  types  of  texturing  are 
most  effective  in  preventing  slippage 
and  improving  grip  that  are  not  sharp  or 
abrasive?  The  Access  Board  may 
mnririnr  Induding  such  a  requbament 
in  the  final  rule. 

The  Uble  in  section  15.6.2  provides 
mounting  heights  for  tdlat  papu 
dispensan  according  to  the  following 
aga  groupa:  14  inche*  for  ages  2  through 
4, 14  to  17  indias  lor  agea  5  through  8, 
and  17  to  19  inchea  for  agaa  8  through 
12.  Thi*  modlSa*  ADAAG  4.16.6  and 
F^  29(b).  wfaidi  specifies  a  height  of  19 
indiaa. 
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Section  15.6.4  require*  that  Audi 
controls  be  mountsa  within  the  reach 
rangea  for  chlldran  qiedfied  in  section 
15.2  (20  to  38  incfaas  far  ages  2  through 
4. 16  to  40  inches  far  ages  S  through  8, 
and  16  to  44  incba*  lor  age*  9  through 
12)  instaad  of  at  44  indias  or  below  as 
remiired  by  ADAAG  4.16.5. 

(^estion  14:  Do  (he  propoeed  heights 
for  flush  controls  conflict  with  any 
phimhing  codes,  industry  practices,  or 
design  pnctices?  If  so,  teqponses  should 
identify  and  daacribe  the  ipedBc  code 
or  practlca  conflicL 

15.7    Toilet  Stall* 

Thi*  section  "»">«'"«  specifications 
for  toilet  stalls  provided  in  toilet  rooms 
constructed  according  to  children's 
dimensions  and  anthropometrics.  This 
section  doe*  not  increese  the  miniimim 
number  of  accassible  toilet  stalls 
required  by  ADAAG  4.22.4.  Section  15.7 
modifies  requirements  in  ADAAG  4.17 
(Toilet  Stalls)  for  water  doeets  (4.17.2), 
stall  size  (4.17.3),  toe  clearance  (4.17.4). 
and  grab  bars  (4.17.6).  Under  section 
15.7.1,  toilet  stalls  required  to  be         ^ 
accessible  by  ADAAG  4.22.4  shall 
comply  with  ADAAG  4.17.  except  as 
modifilBd  by  section  15.7. 

Sectico  15.7.2  requires  water  closets 
in  accessible  stalls  to  comply  with 
section  15.6.  The  water  closet  centerline 
specifications  in  section  15.6.2  are 
appropriate  only  for  stalls  wide  enough 
to  allow  side  transfers.  Sse''section 
15:6.2. 

Sectioo  15.7.3  requires  standard  stalls 
to  have  a  minimum  stall  depth  of  59 
inches  when  toilets  are  wall-  or  floor- 
mounted.  This  modifies  ADAAG  4.17.3 
(Fig.  30(a)),  which  also  requires  a 

minimum  depth  Of  59  inchoS  {OT  Stslls 

with  Oooi^mountad  water  cloaats  but 
spedfies  a  minimum  depth  of  56  inches 
for  stalls  with  wall-mounted  water 
doeets.  Section  15.7.3  increases  the 
minimum  depth  because  wall-mounted 
water  doeets  serving  chUdren  may  not 
provide  adequate  toe  dearanca.  Wall- 
mounted  water  doeets  with  adult  seat 
heights  of  17  to  19  inches  typically 
provide  toe  dearanca  faeneaui  the  water 
closet  for  adults.  As  water  closets 
designed  to  serve  young  children  are 
lower  than  adult  water  closets  and  as 
children's  footrasts  are  generally  higbu 
than  adults,  toe  clearance  is  not 
available  beneath  wall-mounted  watu 
doaata  aerving  childnn. 

Similarly,  in  the  case  of  standard 
stalls  located  at  the  raid  of  the  row, 
section  IS. 7.3  spedfies  a  depth  of  59 
inchea  in  addition  to  the  minimum  36 
indiaaraquirad  far  the  stall  door  and  far 
the  90  depaa  turn.  This  modifies 
ADAAG  4.17.3  (Fig.  30(a-l)).  which 
requites  the  same  minimnm  depth  far 


(tall*  %*ith  floor-inountad  watar  dosats 
but  qwdfiea  s  minimi  mi  depth  of  56 
indiea  Cor  stalls  with  wall-mountad 
watu  closet*. 

Section  15.7.3  also  (padiBa*  that 
whan  alteratian*  are  made,  altatnate 
stalls  with  wall-  or  floor-mounted  watu 
closet*  have  a  minimum  depth  of  69 
inches.  This  modifies  ADAAG  4.17.3 
(Fig.  30(b)),  which  requires  the  same 
depth  far  stalls  with  floor-mounted 
watu  dosets  but  ypedfies  a  minimum 
dqith  of  66  inches  for  alternate  stalls 
with  wall-mounted  water  closets. 
ADAAG  4.17.3  indudes  an  exception 
permitting  use  of  ahernate  stalls  in  lieu 
of  the  standard  60  inch  wide  stall  in- 
alterations  where  it  is  technically 
inieasible  to  provide  a  standard  stall. 

Question  15:  What  is  the  cost  impact 
of  requiring  stalls  «rith  wall-mounted 
water  dosets  to  be  at  least  59  inches 
deep? 

Section  15.7.4  spedfies  that  the  front 
partition  and  one  side  partition  of 
standard  stalls  of  miniTrrvm  dimension 
provide  a  toe  dewance  of  12  inches 
minimum.  This  modifies  ADAAG 
4.17.4,  which  requires  a  toe  clearance  of 
9  inches  minimtmi.  According  to  the 
CAH  study,  this  higher  toe  dearance  is 
necessary  for  childnn  since  their  legs 
are  ahortn,  resulting  in  footrests  that  are 
typically  mounted  highu  than  on  aduh 
wheelcfaain. 

Question  ]6:  Section  15.7.4, 
conaistent  with  currant  ADAAG, 
requires  toe  clearance  >~"»««^  partitians 
only  when  the  stall  depth  is  60  indies 
or  less.  The  CAH  study  did  not  considn 
whethu  toe  dearance  is  nacesaary  in 
stalls  more  than  60  inches  deep, 
including  end-  of-row  standard  stalls 
and  alternate  stalls.  Is  a  12  inch  toe 
clearance  beneath  partitions  needed  far 
children's  maneuvering  in  stalls  more 
than  60  indias  deep?  'The  Access  Board 
may  indude  auch  a.raquiraraeDt  in  the 
final  rule. 

Question  1 7:  While  the  CAH  study 
recommended  that  toe  dearance 
beneath  partition*  be  at  least  12  inchee 
high,  it  ailso  leoommended,  as  proposed 
in  sectioo  15.6.2.  that  toilets  aerving 
young  children  (i.e.r  ages  2  through  4) 
have  a  aeet  height  of  11  to  12  inches. 
The  CAH  racoounendations  do  not 
address  privacy  considerations 
concerning  dearances  beneath 
partitions  that  an  as  high  or  highu  than 
the  toilet  seat  height.  Does  this  toe 
clearance  requirement  and  toilet  seat 
height  compromise  privacy?  What 
design  solutions  an  availi^le  that 
provide  the  12  inch  toe  clearance  whife 
msintaining  the  privacy  of  stall  users? 
Should  a  widn  width  of  stalls  be 
specified  in  the  final  rule  as  an 
alternative  to  the  provision  of  toe 


dearance  banaoth  partitioiis?  If  so,  what 
ahould  this  wldu  ataU  width  baT  Wbaae 

pn««lhl«,  «-nmm«n»»»«  jhmilit  ln<^^^^ff 

any  inibimation  on  the  coat  impact  of 
their  racdmmandatian. 

Sectioo  15.7.5  requites  that  grab  ban 
be  mountad  as  anadflad  in  section 
15.6.2.  This  modifies  the  hadght 
rsquirements  in  ADAAG  4.17,6.  but 
does  not  change  the  laogtb  and 
configuration  laquiramonta  ahown  in 
Fig.  30.  Section  15.7.5  also  apadfu*  that 
the  gripping  Mufaoe  have  a  tUamatu  of 
1  to  I'A  incha*  or  provide  an  aquivafent 
gripping  aurface,  conaistent  vriui  CAH 
racomiDandatioos.  Current  ADAAG 
(4.26.2)  requires  grab  bars  to  have  a 
diametu  m  W»  to  IV^  inches.  Gr^  ban 
subject  to  ADAAG  4.17  muat  meet 
ADAAG  4.26  (Handrails,  Crab  Ban.  and 
Tub  and  Shower  Seats),  induding 
requirements  for  spacing  from  the  wall 
of  1-V^  inchea  (4.26.2),  atructural 
atreagth  (4.26.3),  and  anrbce  (4.26.4). 
See  section  15.6.2  for  diacusrion  and 
queatioos  on  grab  ban  at  watu  dosets. 

1S.8    Lavatories  and  Mirron 

This  section  provides  spedfications 
for  aocassibfe  lavatories  and  mirron  and 
modifies  requirements  in  ADAAG  4.19 
(Lavatories  and  Mirron)  for  lavatory 
height  and  dearances  (4.19.2),  clear 
floor  space  (4.19.3)>and  minor  height 
(4.19.6).  In  toilet  rooms,  bathrooms, 
bathing  fadliUes,  and  shown  rooms 
constructed  according  to  diildren's 
dimenslnns  and  anthropometrics, 
section  15,8.1  provide*  that  at  Imst  one 
lavatory  and  mirror  be  accassible  to 
children  with  disabilities.  This  does  not 
liir:iea*u  ths  nuiabu  of  lavatories  or 
mirron  required  to  be  accessible  by 
currant  ADAAG  4.22  (Toilet  Rooms)  or 
ADAAG  4.23  (Bathrooms.  Bathing 
Facilities,  and  Shower  Rooms). 

Section  15.8.2  specifies  a  lavatory  rim 
no  highu  than  30  inches  above  the  floor 
and  a  minimum  clearance  27  indies 
high  ban  the  floor  to  the  underaide  of 
the  apran.  These  spedfications,  like 
those  for  drinking  fountains,  are  baaed 
on  children's  dimansioos  and  CAH. 
recommendations.  This  section  modifies 
ADAAG  4.16.2,  which  rsquires  a 
maximum  rim  height  of  34  inches  and 
a  minimum  clearance  of  29  inclias.  One 
comment  to  the  ANPRM  from  a  local 
achool  system  stated  that  lavatories  for 
children  without  disabilities  ages  2 
through  5  are  mounted  no  higher  than 
24  inches.  Some  state  requirements  far 
educational  or  child  care  fedlities 
spedfy  standard  mounting  heights  of  24 
to  26  inches  for  lavatories  serving  young 
children.  Thus,  a  30  inch  maximum 
height  may  conflict  with  such 
requirements  and  may  be  too  high  to  be 
HfaH^  by  children  using  crutdies  and 
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by  cUldnm  witfaoot  diMfaUitiw.  In 


at  adult  haicbt  (•«.  M  indwc 
mudnuioi)  ii  MonaUy  onbl*  by  ail 
(duks.  Indudb^tfaoaa  with  diaafaiUtiaa. 
WImr  a  ciiildi«D'a  toUal  laom  haa  only 
ana  kvilanr  coiatnictad  aooardinB  to 
(jiiUbnn*a  abiMDaiana  and 
aiillii<ni«aiialiln.  thia  rula  apscifiai  tha 
lavatixy  to  ba  aooaaaibla  to  diUdran 
withdIaaliUitiaa. 

Sactlon  153.2  aJao  nqoliaa  that  the 
daar  knaa  apaoa  bayond  tha  laadint 
ada*  of  te  aptOB  ba  at  laaat  24  inchaa 
h%h  maaamad  ban  Iba  floor  and  at 
laaat  a  taKfaaa  daap  maaaorad  bom  tha 
laailliii  ailgii  Toa  claaiaaoa  at  laaat  12 
incfaaaUi^  maaamad  from  tha  floor  ia 
abo  raoiiiad.  Aocodlng  to  dia  CAH 
atudy,  ttda  fai|b<r  too  daannoa  ia 
nacaaaary  fv  childnn  flnoa  thalT  lap 
an  ahortar.  nauUi^  In  whaddiair 
ioaliaala  diat  ara  tnicaDy  mannlsd 
hi|^  than  on  adun  vritaal^alEa.  Tha 
CAH  atudy  taLuuuiMooad  uMaa 
f^aarawta  tir  laWif  '"trfl'^w*  oataifl 
■boairbalra  to  approach  lavatoriea  and 
taach  dta  bowl  wid  luoats.  lUa  aaotioo 
modifiaa  ADAAC  4.19.2  and  Fig.  31, 
wfaidi  apadfy  knaa  daaiance  at  laaat  27 
incfaaa  hi^  and  toa  daaianca  at  laaat  S 
Iwlaialiluli 

QiaaMnn  IS:  An  lavatcoiaa  ounntly 
avaiUbia  that  maat  tha  laopoaad 
lamdiamanta  iar  rim  haigbt  and  kaaa 
and  toa  riaaiaimaa  whan  pioparly 
mountadT  If  not.  what  an  tha  daalgn  or 
product  ^adfloMiaBa  that  conflict  «rith 
thaaa  piopoaad  i»nuliiiautaT  What 
pruducta  or  daaiga  mliitinna  ara 
araihUa  ior  pnrridinc  kvatoriaa  with 
24  indi  knao  claaiance  and  a  30  Indi 
rim  baigbt  that  an  alKfuaaUe  by  all 
diildm,  inrliidlng  thoaa  with 
diaafaiUtiaa?  Whara  paaa&la.  naponaaa 
AonM  Inchida  coat  aatimataa  lor  thwaB 
pmducta  or  daaign  aohitiooa. 

Saction  15.S.3  apadSaa  that  the 
raquirad  daar  floor  ^ace  may  axtand 
no  mora  than  14  Inriwa  banaath  tha 
lavatory.  Tha  CAH  lammmandatitmn. 
■  ■r>«'"'— ■'  widi  Florida'a  raooBomanded 
"Building  Standaida  for  Kdnrational 
FadUtiaa  tar  Handicapped  Odldren" 
(Flarida  Department  of  Educatlan.  1968) 
(the  "FlodOa  remni  mended  itandaida'O. 
(aaetioa  8.5.2.3  (Pig.  8.9)).  specify  a 
maximum  ovarlap  of  12  incnaa.  The  14 
indi  maximum  propoaed  in  thia 
proviaian.  hbwwrar,  ia  omalatant  with 
cnnant  ADAAG  raquinmanta  far  knee 
claacanoe  at  laaat  8  India*  deep  and  toe 
clearanra  no  mare  than  B  incfaea  deep. 
•mt  modUoa  ADAAG  4.19.3,  whi<^ 
aOowa  a  maximum  ovailap  of  19  incha*. 

In  fti  nrahiatlnn  nf  rhllitmn't  - 
{acmtiea,  CAH  obeerrad  that  many 
childran  using  wbeelcbain  poeitianad 
tfaaDaelva*  aidde.  and  nmetimaa 


batwaan.  lavaloriaa  In  ordK  to  laach 
Cmoat  oonlnria.  Thla  war  obaarrad  at 
lavatoriaa  of  vaiioua  haighta  wban 
coBtiol*  wan  mountad  at  tha  bad:  of 
die  bowL  The  CAH  atudy  raoommaDdad 
that  bncata  be  localad  within  14  indwa 
of  tiM  boot  edge  of  tha  lavatory.  The 
Florida  laooBnnaDdad  rtandazds 
(aaetioa  8.S.4  (Fig.  8.10))  pannit  locaUoo 
of  oootiob  at  tha  boot  ^the  lavatmy  or 
aaida  tha  bowL  Tha  Taxa*  State 
BulldliM  Code  (aaetioa  2.1.1,  Texaa 
AooaaaUUiy  Standarda.  April  1, 1094) 
nqubaa  that  buceta  ba  located  no  mon 
than  18  Inrtina  bom  the  bant  adge  of 
lavatotiaa  aarring  ciiildna  agaa  4 
through  10  or  11. 

Onrifon  10:  Tha  final  rula  may 
madfy  that  fiuoat*  be  located  no  man 
tnan  14  todiea  bom  tha  boat  edge  of 
lavatoriea.  b  diia  dlataii»»  q>pnyriate 
or  ahould  an  alternative  diitanna  or 
locatloa  (i.e.,  aside  or  in  bvnt  of  bowls) 
be  spedflad?  Whan  poaaibie, 
IB<  iiiiiiiirTiTi^ii*******  ftsr  alternative 
dlitainiea  or  locations  should  include 


atoraga 


laticaale  and  other  supporting  < 
well  aa  idaattficatiaa  of  any  potaotial 
coofflets  with  plumbing  codaa. 

4  (reach  over  obstrucUoo)  whm 
nepooding.  Infarmetioo  is  sought  on 
dadpi  aharaativaa  and  new 

that  fadlltate  uae  of  iauoata  by  diildian. 

Section  15.8.4  provldea  that  the 
bottom  eda  of  mimm  at  acoaeaible 
lavatoriea  be  mromlad  no  higbar  than  34 
indiaa  dnve  the  floor.  ADAAC  4.10 J> 
cunently  provldea  that  mimns  at 
lavatoriea  acoaaalble  to  adults  have  their 
bottom  edge  no  higher  than  40  incfaea. 
The  CAH  study  nMad  that  minors 
mounted  above  lavatories  an  too  high 
br  many  childran  to  uae  and 
mconunaadad  providing  a  full-langth 
minor  in  cfallman's  toilat  rooms,  which 
an  commonly  provided  in  elamaataiy 
school  toilet  rooms.  The  cutroat 
apoaodtx  to  ADAAG  4.19.6  notes  that 
fuU-langth  miirois  provide  man 
convenient  access  than  mirrors  mountad 
above  lavatoriea.  A  30  by  48  inch  deer 
Boor  apace  ahould  ba  provided  in  bant 
of  than  minan  outfida  the  door  swing. 

Quaatioa  20:  Should  full-length 
ndrron  and  clan  floor  qiace  ba  laquixad 
in  chlldm's  toOat  raoaos?  Whan 
poaaibla,  reaponaee  should  Include 
infarm^iaa  oa  the  coat  and  space 
impect  The  final  nile  may  include  such 
a  taquiiemstiL 

15.9    Storage 

This  section  coven  fixed  and  built-in 
•torage  bdlitiea  constructed  acoording 
to  childran's  dimenaiaaa  and 
anthiopometiics.  ADAAG  4.1.3(12) 
nquiiea  at  least  ooa  of  each  type  of 


I  or  alamant  to  ba 
.  Sactioa  15.0.1  raqaitaa  that 
diaaa  wmoea  ami  aknaals  comply  with 
ADAAb4.2S  (Stati«a),  as  modified  by 
wctiao  IS.9.2. 

Seclioa  15.9.2  rsquiraa  that  storage 
hdlltiaa  ba  within  the  reach  range 
spadfiad  in  aaotiaa  15.2  tor  front  or  aide 
.  This  appUea  to  such  storage 
I  aa  lockara,  cabinets,  shelves, 
,  snd  dnwon,  and  to  such 
stongs  elements,  aa  clothes  rods, 
dialing,  and  hooks.  This  modifies 
ADAAG  4.2S.3,  whidi  apadflea  a  range 
of  IS  to  48  Intdiaa  far  boot  teach  and  0 
to  S4  incfaae  far  aide  reach. 

15.10    Fixed  or  Built-in  Seating  and 
TaUaa 

This  section  addieaaw  fixed  and 
built-in  siielliig  and  tablaa  cooatructad 
socording  to  i£i]dian's  dimaaaioas  and 
anduopomatilca.  ADAAG  4.1.3(18) 
jaipiiiaa  five  peroaot  of  built-in  seating 
or  tdilea  to  be  acoaaaibla.  Sactioa 
15.10.1  laquinwxmpliamx  with 
ADAAG  4.32  (Fixed  and  Built-in 
Setfing  and  Tablaa),  aa  modified  by  this 


Section  15.10.2  apadfiaa  that  fixed 
tahlee  ahall  not  overlap  the  taquiied  30 
by  48  indi  cleer  floor  qieoe  by  mon 
than  14  inchae.  This  ia  cooaistant  with 
raquiiamants  for  clear  floor  space  at 
lavalorlee  In  section  15.8.  ADAAG 
4  J2.2  currently  allows  an  overlap  of  10 


Sactiaa  15.10.3  requirea  knee 
deeiance  at  least  24  indies  high.  30 
incbn  wide,  and  14  indies  deep.  This 
modifiaa  ADAAG  4.32J,  which  requirea 
knee  clearance  at  laaat  27  inches  high. 
30  inchea  wide,  and  19  indias  deep. 
Section  15.10.4  requires  the  tops  of 
ifreeslblH  tablea  and  counters  to  be  26 
to  30  inchee  hi^  meesured  bom  tha 
floor.  This  difins  bom  ADAAG  432.4, 
vriiidi  apadfiaa  a  range  of  28  to  34 
indies  far  this  heig^  The  spedficatians 
propoead  in  aectlon  15.10  ara  baaed  on 
theCAHi 


In  the  course  of  tha  developroent  of 
this  propoead  rule,  questions  have  been 
raised  ebout  the  eSact  of  other  current 
ADAAG  requiremants  on  acceaaibility 
tor  childran  with  diaabilities.  These 
iaaaae  ara  diacusaed  below. 

Than  is  no  known  data  available  to 
anahle  the  Access  Board  and  the 
Department  of  justice  to  determina 
whether  edditionel  regulstions  in  this 
area  an  necaaaaiy  or  appropriate. 
Thsofan,  tha  aganrias  have  not 
indoded  qMdfic  regulatory 
requiremants  on  thaaa  isauea  in  dila 
propoeed  rule.  The  Access  Board  and 
die  Departmont  of  Justice  raise  these 
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a  ueatioiis  now  in  sn  aflort  to  determina 
'than  is  suflident  data  available  to 
aupport  futun  regul^ory  raquiramanta. 

aaar  Floor  and  Kheo  Cboranoe:  IVIdtb 

ADAAC  42  (Space  Allowance  and 
Reach  Rangea)  apadfiaa  diat  clear  floor 
or  ground  space  30  inchaa  wide  and  48 
indies  long  is  the  mttiim^iTyi  neceeaaiy 
to  accommodate  a  single,  stationary 
wherichair  occupiad  by  an  adult  This 
dear  floor  space  ia  raquiied  at  drinking 
fountains,  lavatoriea,  alnks,  buih-in 
tables,  snd  telephonae.  Consistent  with 
this  lequirement,  ADAAG  alao  requires 
knee  space  at  least  30  inchae  wide 
beneatn  such  elements.  The  CAH 
recommendations,  as  well  aa  the  Florida 
racommaoded  atandards  (secUon  9.2.2 
(Fig.  9.5)),  specify  diat  die  dear  floor 
space  and  knee  clearance  be  at  least  36 
inches  wide  in  children's  facilities. 
According  to  the  CAH 
nrommendatinns,  the  upper  body 
strength  and  maneuvering  skills  of 
children  an  not  as  developed  ss  those 
of  sdults,  thosfora  children  require 
man  space  to  approach  and  poaitian 
thamaelves  at  awments.  Increasing  the 
width  of  die  deer  floor  space  may 
requin  additional  space  between 
adjacent  elements  such  as  drinking 
fountains,  telephones,  and  lavatories,  or 
wider  alcovee  in  which  such  elements 
sn  mounted. 

Quastion  21:  Should  the  iriinimiiin 
width  of  clear  floor  space  and  knee 
claarance  be  increaaed  to  36  inches,  or 
aonsa  othar  recommended  alternative,  in 
farHltiaa  constructed  according  to 
children's  dimensions  and 
anthropomatrics?  Where  poasible, 
reaponaee  should  include  information 
on  tha  coat  impact  in  new  construction 
of  inoessing  Uiis  width  to  36  indies  or 
recommended  alternatives. 

AccesaiUa  Aoute:  MInJmum  Width 

ADAAG  4.3  (Accessible  Route) 
requires  that  the  width  of  accaaaibia 
routes  shall  be  36  inchae  miniininn  The 
CAH  study  recommended  that 
aoceaaihls  routes  in  children's  facilities 
be  at  least  44  inches  wide.  In  its 
evahiatioa  of  children's  facilities,  CAH 
ofaearved  children  straying  or  divmgfng 
bran  a  direct  line  of  travel  in  tnveiidng 
halls  and  corridors  and  approaching 
elements  and  fixtures.  The  CAH  study 
attributed  this  to  diildren's  level  of 
strength,  stsmlna.  and  dexterity  in  the 
uae  of  mofailify  aids.  Most  state  building 
codea  do  not  contain  raqmrements  that 
apedfloally  address  accessible  routes  for 
cuUdren.  However,  the  Florida 
recommended  standard*  (aaetioa  3.3.3) 
apadfy  a  minimum  width  of  44  indies 
for  interior  aocasalble  rtnites.  The 
Acoaaa  Board  ia  conaidating  a  similar 


requlraniant  State  buildhig  and  Ufa 
aafaty  codn  typically  raouin  haUways 
or  coRidon  to  be  wider  ttian  44  iiKhea 
far  purpoaaa  of  agraaa.  Tbarafan,  a 
raquinnunt  far  a  44  Inch  wide  route 
may  have  Uttla  coat  and  space  impact  in 
hallways  or  conidon.  Routes  off 
hallwaya  or  conidon  in  classrooms. 
Ubrsriaa,  toilet  rooms,  and  other  spaces 
would  be  aifocted  by  sudi  a 
requiramenL  This  indudae  routea  to 
amessihle  study  carrels  and  between 
library  stacks,  tauaeaaing  the  minimuiti 
aceeeaible  route  width  would  impact 
current  ADAAG  requirements  for 
widths  at  turns  around  ofaatructians 
(4.3.3,  Fig.  7(a)),  passing  space  (4.3.4), 
curb  rampa  (4.7.3),  and  rampa  (4.8.3). 
Questian  22:  Should  the  mlTiinnnn 
width  of  an  accessible  route  be 
increaaed  bom  38  indies  to  44  inchea? 
When  poaaible,  responses  should 
provide  a  rationale  with  any  supporting 
data,  and  Infannatloa  on  ttia  coat  impact 
of  an  acceaaible  route  wider  than  36 
inches  in  new  construction.  See 
Question  2  (accessible  route). 

Rampt:  Slope  and  Rise 

ADAAG  4.8  (Ramps)  requires  that  the 
least  poadble  slope  be  used  on  any 
ramp,  and  that  the  m«Trin^iiiTT  slope  not 
exceed  1:12  in  new  construction.  The 
CAH  remmmeodations  and  commenten 
to  die  ANPRM  considered  the  1:12  slope 
too  steep  far  children  and  recommended 
maxiiniiiTi  slopes  of  1:16  or  1:20  to  take 
'into  account  tlia  diOarenoes  in  strength 
snd  «'«"'■'*  between  children  and 
adiilta.  The  Aoceaa  Board  Is  cunenUy 
nondiirting  a  research  pit»)act  on  ramp 
slope,  diildren  will  be  iiytinto^  in  the 
teat  sample.  The  Acceaa  Board 
anddnatea  that  this  raaaarch  will  be 
completed  prior  to  the  i««ii«ni-n  of  a 
final  rula  on  children's  fadlldes  and 
that  the  raaults  may  ba  incorpontad  in 
this  section. 

Question  23:  What  should  die 
maximum  slope  be  for  rampa  uaed  by 
children?  When  poaaible,  commenters 
should  provide  data  to  aupport  their 
reconunendadons  and  infoimatlan  on 
the  cost  impact  of  their 
recnmmaiidadon*  in  new  construction. 
See  ()ueatioa  2  (accessible  route). 

The  uaabllity  of  a  ramp  generally 
depends  both  on  its  slope  and  length  of 
nm.  ADAAG  4.8.2  specifies  a  nuirimnm 
length  of  run  of  30  feet  for  ramps  steeper 
than  1:16  and  a  Tn«v<rmim  length  of  run 
of  40  feet  for  ramps  with  slopes  1:16  to 
1:20.  The  CAH  study  recommended  a 
maximum  length  of  run  of  20  feet  for 
ramps  in  children's  facilities  since 
diildren  generally  do  not  have  the 
strength  to  negotiate  longer  ramps.  A  20 
foot  maximum  length  of  run  for  ramps 
with  alopea  of  either  1:16  or  1:20.  as 


lacommandad  by  die  CAH  study,  will 
limit  the  lin  to  appnndmalBly  9H  and 
12  inchea.  raraectiveiy.  The  ramp 
ra*aarnhwfaiA  tha  Accea*  Board  is 
mndmUng  will  study  and  make 
racoamiandadoos  on  ramp  length. 

C^iastfon  24:  Should  the  maximum 
length  of  run  far  ramps  in  facilities 
oonstiucted  according  to  children's 
dimensions  snd  anthrapoaiatrica  be 
reduced  to  20  feet?  When  poeaible, 
responses  should  indude  ntionafa  witli 
supporting  data  and  informatlao  on  this 
coat  impact  in  naw  conatructioa.  See 
Queadon  2  (aceeeaible  route). 

OtKir  Hardware 

The  CAH  study  lecommanded  that 
door  hardwan  ba  mountad  30  to  34 
inches  bom  the  floor.  ADAAG  4.13 
(Doon)  specifies  that  door  hardware  be 
mountad  no  higher  than  48  inches, 
which  is  generally  cooaistent  with  moat 
building  codas.  According  to 
conventional  deaign  pracSoa,  door 
hardware  ia  typically  mounted  at  36 
inchea  above  the  floor. 

Quettion  25:  Doors  in  f«riliH«« 
constructed  according  to  chfldraa'a 
■dlmwialnn*  and  anthropometrics  an 
alao  used  by  adults,  b  door  hardwan 
mounted  betvreaa  30  to  34  indisa  above 
the  floor  usable  by  adults? 

Vrinali 

The  CAH  study  recommended  that 
urinal  rims  be  14  inches  high  mairfmiim 
and  that  flush  controls  be  30  inches 
hi^  maximum  above  the  Door,  instead 
of  the  17  inch  rim  height  and  the  44 
inch  fluah  control  hal^t  required  by 
ADAAG  4.18  (UrinalsTln  response  to 
the  ANPRM,  a  national  manufacturer  of 
plumbing  fixtures  commented  that  the 
30  inch  height  for  flush  controb  U  not 
faesible  since  the  average  urinal  b  27 
inches  high,  snd  further  commented 
that  national  plumbing  codes  require 
the  flush  valve  handle  to  be  at  least  8Vt 
inches  above  the  urinal,  resulting  in  a 
flush  control  height  of  at  least  38  to  40 
inches. 

Question  26:  Are  there  products  or 
de^gn  soludmu  currently  availabb  that 
meet  both  applicabb  codaa  and  tha 
CAH  rennmnHmded  spedficadons, 
inrtiiitiiig  the  30  inch  mairitwiiiw  height 
far  fluah  controb?  Where  poadble, 
response*  should  identify  any  cost 
increases  associated  with  designing  or 
inKtiillir>g  urlnab  to  meet  the  CAH 
reoonunendalion*  and  applicabb 
plumbing  codes. 

Sinfa 

Sinks  provided  in  spacea  for  children 
may  serve  difierant  purpoees  and  uaars. 
In  schoob  for  exampb,  aoma  sinks  may 
aerve  aa  a  waah  station  for  children. 
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while  others  may  serve  as  pait  of  a  work 
station  for  instructors.  Often,  one  sink  is 
provided  ibr  both  purposes.  The  CAH 
Mniiiini«inrijtinn«  inrlild«d 

raquiramaQti  fat  sinks  accasalble  to 
duldrstt'.  Similar  to  the  {mmsions  Tor 
lavatorias.  the  CAH  study  recommended 
that  sinks  have  a  rim  no  higher  than  30 
inches  above  the  Qoor,  knee  clearance  at 
least  24  inches  high,  and  that  the  buost 
and  {sucaC  controla  be  located  within  14 
inches  of  the  front  edge  of  the  sink. 
Under  these  recommendations,  sink 
bowls  could  be  no  more  than  5V^  inches 
deep.  These  recommendations  modify 
ADAAG  4.24  (Sinks),  w^iidi  specifies  a 
34  inch  maximum  sink  height  and  27 
indi  twinimiim  knee  clearance.  Standard 
mounting  heights  for  sinks  serving 
young  children  may  be  24  to  26  iitches, 
accoiding  to  some  stats  requirements  tor 
educational  bcilitiet.  Thus,  a  30  inch 
m.TriTmnn  hsi^  may  conllict  with  such 
requirements  and  be  too  high  Cat  young 
cfaildien. 

Question  27:  What  product  or  deaign 
solutions  are  available  for  providing 
sinlu  with  24  inch  knee  cleerance  and 
a  30  inch  rim  height  that  are  also  usable 
by  young  children  who  are  ambulatory? 
Where  possible,  responses  should 
include  cost  estimates  for  these 
products  or  design  solutions. 

Signage 

The  CAH  study  recommended  that 
tactile  signage  be  mounted  at  a  height  of 
48  inches,  while  the  Florida 
recommended  standards  (section  3.20.5 
(Fig.  3.31))  specify  a  maximiun  height  of 
42  inches.  ADAAG  4.30  (Sign^e) 
requires  raised  and  Brailled  signage  to 
be  moimted  60  inches  above  the  finish 
floor. 

(iietlion  28:  Are  sigiu  primarily  used 
by  children  in  children's  ndlities?  If  so, 
how  should  the  guidelines 
accommodate  adults?  Is  a  specific 
height  of  either  48  inches  or  42  inches 
ap{8tipriate  fat  signage  provided  for 
diildren?  Are  there  other  heights  which 
would  be  more  appropriate? 

Wheelchair  Seat  Heights 

The  type,  size,  and  specifications  of 
wheelchairs  vary  widely  and.  as  with 
any  cansunter  product,  individuals  may 
have  a  number  of  reasons  for  using  one 
type  or  model  rather  than  another.  The 
CAH  recommendations,  as  well  as 
available  product  information  on 
wheelchairs,  suggest  that  the  average 
seat  height  on  child-sized  wheelchairs 
may  range  bom  1  to  2  inches  lower  than 
the  average  seat  height  on  adult-oixed 
«4iadchairs.  The  proposed 
requiraments  in  this  rule  for  the 
miniTiiiiTii  knee  clearance  height  and 
maximtmi  height  of  such  accessible 


elements  as  drinking  fountain  spout 
outlets,  fixed  tables,  and  lavatories  are 
based  on  the  size  and  stature  of 
children,  as  well  as  the  average  seat 
height  of  child-sized  wheelchair*. 

Questjon  29:  What  is  the  averags  age 
wt^  diildren  begin  to  use  aduh-aind 
wheelchaiTS? 

Kegnleinfy  Procaea  Mellan 

Executive  Oder  1.7866 

The  Office  of  Management  and  Budget 
has  reviewed  this  proposed  rule  aa  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(0(4). 
FacUitiea  coveted  by  thia  rule  are 
already  subject  to  the  scoping  and 
tartinlral  provisions  in  current  ADAAG. 
Thaiefore,  with  the  exception  of 
adtUUonal  handrails  required  on 
covered  tamps  or  stairs,  this  rule  does 
not  add  new  requirements.  Rather,  it 
generally  proposee  to  modify,  or 
queationa  whether  to  modify,  current 
ADAAG  provisions  when  constructing 
bdlities  according  to  children's 
rflnMii«inn«  and  anthropometrics.  The 
Access  Board  and  the  Department  of 
Justice  have  determined  that  the  costs 
associated  with  the  application  of  the 
proposed  requirements  will  have  a 
minimal  coat  impact  on  new  or  alterad 
tadllHea  constructed  according  to 
children's  dimensions  and 
anthropometrics;  and  therefore  a  cost- 
benefit  analysis  is  not  required  under 
Executive  Order  12866.  section 
6(aX3XC).  However,  the  agencies  have 
requested  additional  cost  information  in 
this  proposed  rule  and,  upon  receipt  of 
that  infonnatian,  will  reevaluate 
whether  a  cost-benefit  analysis  is 
required  for  the  final  rule. 

Regulatory  FlextbiUty  Act  Analytis 

Under  the  Regulatory  Flexibility  Act, 
the  publication  of  a  rule  requires  the 
preparation  of  a  regulatory  flexibility 
analysis  if  such  rule  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  reasons  discussed  above,  the  Access 
Board  and  the  Department  of  Justice 
have  determined  independently  that 
this  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Federalism  Assessment 

The  Access  Board  and  the  Department 
of  Justice  also  have  determined 
independently  that  this  rule  will  not 
have  sufficient  federalism  implicatioiis 
to  require  s  federalism  assessment 
under  Executive  Order  12612. 


Bnhanclrtg  the  toteiyuveiiuneirtai 
Partnenhip 

Executive  Order  1287S.  Rnhanring  the 
Intergovernmental  Partsodiip, 
encourages  Federal  agandes  to  consult 
with  state  and  local  governments 
aSscted  by  the  impkonentation  of 
legislation.  Prior  to  the  issuance  of  thia 
NPRM,  the  Aooaas  Board  iasued  sn 
AMPRM  on  February  3. 1993.  (See  58  FR 
6924.)  The  ANPRM  sou^  comment  on 
ganeral  issues  and  also  requested 
information  on  standards  and  guidelines 
for  children's  environments  cunantly  in 
use,  building  products  and  technologies 
currently  available  that  specifically 
serve  children,  and  elements  and 
Caatures  unique  to  children's 
envirtHunents  that  may  merit  specific 
attention.  The  Aoceas  Board  received  a 
number  of  conunenls  bom  various  state 
and  local  govermnents.  Those 
comments  are  discussed  in  the  section- 
by-section  analysis  above.  In  addition, 
the  Access  Board  specifically  contacted 
the  departments  of  education  in  a 
niunber  of  states  regarding  this 
rulemaking.  Furthermore,  the  Access 
Board  and  the  Department  of  Justice  are 
forwarding  a  copy  of  this  NPRM  to  the 
departments  of  education,  state 
education  associations,  the  state 
building  code  authorities,  and  other 
various  responsible  agencies  in  each  of 
the  SO  states  seeking  tlieir  input  and 
comment  on  the  proposed  rule. 
Interested  state  and  local  government 
agencies,  as  well  as  the  general  public, 
may  obtain  technical  assistance 
regarding  this  NPRM  by  contacting  the 
Access  Board  at  (202)  272-5434  or  (800) 
872-2253  (voice)  and  pressing  2  on  the 
telephone  keypad  or  (202)  272-5449  or 
(800)  993-2822  (TTY). 

Text  of  Propoaed  Common  Rule 

Appendix  A  to  part  is  proposed  to  be 
amended  by  adding  a  new  section  IS 
and  by  adding  A15.1  and  A15.6.2  in  the 
appeiidix  to  appendix  A  to  read  as 
foUows: 


IS.  OIILDREN^  FAaUTIES. 


15.1* 

This  section  applies  to  facilities,  or 
portions  of  facilities,  constructsd 
according  to  children's  dimensions  and 
anthropometrics  for  ages  2  through  12. 
Facilities  covered  by  thia  section  shall 
comply  with  the  applicable 
requirements  of  4.1  through  4.35  and 
the  special  application  sections,  except 
as  modified  or  otherwiaa  provided  in 
thia  section.  All  public  and  common  use 
areas  covered  In  this  section  are 
required  to  be  digsigned  and  constructed 
to  comply  with  4.1  thrtMigh  4.35,  except 


/  Vol  61.  No.  141  /  Monday.  July  22.  1996  /  Pwpoeed  itatlM 


STtTS 


as  modified  or  otherwise  provided  in 
this  section.  Accessible  elements  and 
spaces  covered  by  this  section  dball  be 
on  an  accescible  route  complying  with 
4.3, 13.3,  and  15.4.  The  spedficatians  in 
this  section  are  baaed  on  cblldien's 
dimensions  and  anthropometrics. 
The  phrase  "constiuctsd  accarding  to 

anthiopometrics"  msens  where  the 
constructiao  of  a  facility  reflects  the  size 
and  dimensions,  reach  ranges,  level  of 
strength  and  t,*tamina,  or  otner 
diaractaiistica  of  children.  Facilities 
ctmstnicted  that  do  not  reflect 
children's  characteristica  aie  not 
covered  by  this  secttoo. 

16^   Reach  Ranges. 

15.2.1  General.  The  requirements  in 
4.2.5  and  4.26  are  modified  by  the 
following  provisions. 

1 5.2.2  Forward  and  Side  Kaadi. 
The  high  forward  or  high  side  reach, 
and  the  low  forward  or  low  side  reach 
shall  comply  with  A,  B,  or  C  in  the  table 
below.  Selection  of  A,  B,  or  C  should 
correspond  to  the  age  range  of  the 
primary  user  group. 


FoRWAfU)  AND  Side  Reach 

High  reach  (not 
mora  than) 

Lm  raach  (not 

lasatian 

A— 
Ages 

2 

36  in  (915  mm) 

20  in  (510  mm). 

■lau- 

gh 4. 
B- 

40  in  (1015  mm) 

18  m  (456  mm). 

Ihfou- 

t^8. 
C- 
Ages 
9 

44  m  (1120  mm) 

16  in  (406  mm). 

••DO- 

gfi1£ 

1U   Pie»u*i9C»|iHi, 

The  raouiiemants  in  4.4.1  are 
modified  t>y  15.3.  Ob)ecls  projecting 
bom  vralls  with  their  leadhig  edges 
between  12  in  and  80  in  (305  mm  and 
2030  mm)  above  the  Dniah  Door  shall 
protrude  no  more  than  4  in  (100  mm) 
into  walks,  halla,  corridors, 
passaaeways,  or  aisles.  Objects  mounted 
«nth  ttidr  leading  edges  at  or  below  12 
In  (305  nun)  above  the  finish  floor  may 
protrude  any  amount  Free-standing 
ot^ects  mounted  on  posts  or  pylons  may 
overhang  12  in  (305  mm)  maximum 
from  12  in  to  80  in  (305  mm  to  2030 
nun)  above  the  ground  or  finish  floor. 
Protruding  objects  shall  not  reduce  the 
clear  width  of  an  accessible  route  or 
maneuvering  space. 

1S.4   Handraia  at  Rampa  and  Stalra, 

15.4.1  GeneraL  In  addition  to  the 
handrails  required  by  4.8  and  4.9,  a 
second  set  of  handrails  shall  be 
provided  complying  with  4.8.5  or  4.9.4 
and  4.26.2,  except  as  modified  by  the 
following  provisions. 

1 5.4.2  Height  The  top  of  handrail 
gripping  surfaces  shall  be  mounted 
between  20  in  and  28  in  (510  nun  and 
710  mm)  above  ramp  surfaces  or  stair 
nosings. 

15.4.3  Size.  The  gripping  surfaces  of 
handrails  shall  have  a  diameter  or  width 
of  1  in  to  1V<  in  (25  nmi  to  30  mm),  or 
the  shape  shall  provide  an  equivalent 
gripping  surface. 

1SJ    Drinking  Fountalna  and  Water 

15.5.1  GeneraL  Drinking  fountains 
or  water  coolers  required  to  be 
wheelchair  accessible  by  4.1  shall 
comply  with  4.1S,  except  as  modified  by 
15.5.  "The  requirements  in  4. IS. 2  and 
4.15.5  ate  modified  by  the  following 
provisions. 

13.5.2  Spool  BeigfaL  Spouts  shall  be 
no  higher  than  30  in  (760  nun). 


maasmed  frtm  the  floor  or  gioand 
surface  to  the  spout  outlet 

1S.SJ    Clearances.  Wall-mounted 
and  post-moimted  cantilevered  units 
shall  have  a  clear  knee  space  between 
the  bottom  of  the  apron  and  the  floor  or 
ground  at  least  24  in  (610  mm)  high  and 
8  in  (205  mm)  deep,  measured  frmn  the 
leading  edge  of  the  fountain,  dear  toe 
tpece  shall  be  12  in  (305  mm)  high 
minitniim^  meesiired  from  the  finish 
floor.  Such  units  shall  also  have  a 
minimum  clear  floor  space  30  in  by  48 
in  (760  nun  by  1220  mm)  to  allow  a 
forward  approach  to  the  unit  The  clear 
floor  space  may  extend  a  mnTriinvm  of 
14  in  (305  mm)  underneath  the 
fountain. 


18J   WalvCloaata,TolM  Seals,  Onb 
Bara,  and  ToM  Papar  Mapanaara. 

1S.S.1    General.  Water  doeets 
required  to  be  accessible  by  4.22.4  shall 
comply  with  4.16,  except  as  modified  by 
15.6.  'The  requirements  in  4.16  and 
4.26.2  are  modified  by  the  following 
provisions. 

15,6.2*    Placement  The  centerline 
and  seat  height  of  the  water  doset  and 
the  centerline  height  of  the  grab  bars 
and  toilet  paper  dispenser  shall  comply 
with  A.  B.  or  C  in  the  Uble  below. 
Selection  of  A,  B,  or  C  should 
coirespond  to  the  age  range  of  the 
primary  user  group.  The  centerline 
requirements  in  the  table  do  not  apply 
to  the  36  in  (915  mm)  wide  alternate 
stall  permitted  in  alterations  by 
4.1.6(3)(e)(ii).  The  centerline  of  water 
closets  shall  be  measured  from  one  side 
wall  or  stall  partition. 


Specifications  for  Water  Closets,  Toii.et  Seats.  Grab  Bars,  and  Toilet  Paper  DisPEitisERS 

WatsrdoaaloanMkia 

ToM  aaat  heigN 

QiBbbarheigN 

Olapanaer 

A  (Agea  2  ttmugh  4)  . 

12  In  (306  mm) 

11  in  to  12  In  (280  mm  to 
306  mm). 

12  k)  to  15  in  (305  mm  to 
380  mm). 

15  in  to  17  m  (380  mm  to 
430  mm). 

18  in  to  20  in  (456  mm  to 

510  mm). 
20  in  to  25  m  (510  mm  to 

636  mm). 

25  h  to  27  in  (635  mm  to 
666  fTvn). 

14  m  (355  mm). 

14lnto17in 

(3S6mmto 

430  mm). 
17into19in 

(430mmM 

486  mm). 

B  (Ages  5  through  8)  

C(Aoss9thRxigh12) 

12  in  to  15  in  (306  mm  to 
380  mm). 

15  in  to  16  in  (380  mm  to 
466  mm). 

1SA3    Grab  Bar  Size.  The  diameter 
or  width  of  the  gripping  surface  of  a 
grab  bar  shall  be  1  in  to  1V«  in  (25  mm 
to  30  nun),  or  the  shape  shall  have  an 
equivalent  gripping  surface. 


13.6.4    Fh^  Coatrob.  Flush 

controla  shall  be  located  within  the 
reach  ranges  specified  by  15.2. 


13,7   Toaall 

13.7.1    GeneraL  Toilet  stalls  required 
to  be  accessible  by  4.22.4  shall  comply 
with  4.17.  except  as  modified  by  15.7. 
The  requiraments  in  4.17.2, 4.17.3, 


37I7S 


FadMl 
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4.17.4, 4.17.6,  and  4.26.2  m  inodiflad 
by  tbe  toUowine  ptovidoos. 

1S.7J    Walwaa«te.W«tarcUiMU 
inaccmOil*  itaU*  diaU  comply  with 

is.e. 

1S.7J    DapikStindudttaUawidi 
floor-  or  will-mounted  water  iluwiti 
iball  have  a  dapth  of  59  in  (1500  mm) 
minimiim  Standard  (tall*  at  the  and  of 
a  raw  with  flooi^  or  waU-mountad  water 
doaets  diall  have  a  dapth  of  59  in  (1500 
mm)  in  addition  to  the  minimiiTii  36  In 
(915  mm)  retniired  Ux  the  Kail  door. 
Whan  proridad  in  ahaiatioaB,  altamate 
•telli  with  floor- or  vrall-mounlad  water 
donti  ahall  have  a  dapth  of  SO  in  (1745 
mm)  gw^n^Ti*"" 

15.7.4  TaeCaeamEB.taitaiidaid 

•tails  of  ■"intimim  ^.nanrimi   thO  bodt 

paitition  and  at  laeat  ooe  aide  peitition 
shall  provide  a  toe  deaianoe  at  12  in 
(305  mm)  minimum  above  the  finish 
floor.  If  the  dapth  of  the  staU  is  gnatar 
than  60  in  (1525  mm),  than  the  toe 
space  is  not  requlrad. 

15.7.5  Ovb  Bars,  Grab  bar  mounting 
beigbts  shall  comply  with  the  heights 
specified  in  15.6.  The  diameter  01  width 
of  the  gripping  surfaces  of  a  grab  bar 
shall  be  1  in  to  IV4  in  (25  nun  to  30 
mm),  or  the  shape  shall  provide  an 
equivalaot  gripping  surface. 


requirements  in  4.2S.3  ate  modified  by 
the  foUowing  praviaioo. 

1SA2    HaighLAcoesaible  storage 
spaoaa  ahall  he  within  at  least  ooe  of  the 


IS.6.1    GanaraL  Lavatoflas  and 
mirms  required  to  be  acceeaible  by 
4J2.6  and  4.23.6  shall  corapty  with 
4.19,  except  as  modified  by  15.8.  The 
lequirements  in  4.19.2, 4.19.3,  and 
4.19.6  an  modified  by  the  fallowing 
provisions. 

lS.a.2    HaidUandaeerancaa. 
Lavatoiiee  shall  be  mounted  with  the 
rim  or  cotmter  surface  no  higher  than  30 
in  (760  mm)  above  the  finish  floor.  A 
daerance  of  27  in  (685  mm)  minimum 
meesuied  from  the  finish  floor  to  the 
boltran  of  the  apron  shall  be  provided. 
Minimum  clear  knee  space  24  in  (610 
mm)  high,  measured  from  the  fi"i«^ 
floor,  and  8  in  (205  mm)  deep,  measured 
from  the  leedii^  edge  of  the  lavatory, 
shall  be  provided.  Qeor  toe  space  shall 
be  12  in  (305  mm)  high  miniminn, 
measured  from  the  finish  floor. 

15X3  Clear  Floor  Space.  Qear  floor 
space  ahall  extend  a  maximum  of  14  in 
(359  mm)  underneath  the  lavatory. 

15.8.4    Mfarors.  Mirrors  shall  be 
mounted  with  the  bottom  edge  of  the 
reflecting  surface  no  higher  than  34  in 
(865  mm)  above  the  finish  flow. 

1U   SMnga. 

15,8.1    GaneraL  Fixed  storage 
facilitiee  such  as  loclcsn,  cabinets, 
shelves,  closets,  and  drawers  required  to 
be  accessible  by  4.1  shall  comply  with 
4.25,  except  es  modified  by  15.9.  The 


I  iman  qpadfiad  in  15.2.  Oottaaa 
rod*,  hooks,  or  shatvas  shall  ha  a 
maximum  of  36  in  (915  mm)  above  &e 
finlA  floor  for  a  side  approach. 


18.10   nasdorBulMnaaMlngantfTa 

15.10.1  C—ainxedorbuih-in 
•eatlog  or  tables  laquirad  to  be 
acoasrible  by  4.1  shall  comply  with 
4.32.  except  aa  modified  by  15.10.  Hie 
requirements  in  4.32.2, 4.32.3,  and 
4.32.4  are  modified  by  the  following 
provisions. 

15.10.2  Saatiiig.  C3aar  floor  space 
shall  not  overlap  knae  space  by  more 
than  14  in  (355  mm). 

1S.10J    Kaea  OaaraBoaa.  Knee 
clenmce  at  laaat  24  in  (610  mm)  high, 
30  in  (760  mm)  wide,  and  14  in  (355 
mm)  deep  ahall  be  provided. 

15.104    HaigklorTahiaBor 
Ceoalara.  The  tops  of  aooaasible  tables 
and  counters  shsill  be  from  26  in  to  30 
in  (660  mm  to  760  mm)  above  the  finish 
floor  or  ground. 

Appeadix 


A18.1 

Section  IS  modlfiaa  tba  tsclmlcal 
faqairementi  in  sectloa  4.  Tliis  aectlao 
•ppllaa  to  fadlttlas,  or  poKloiu  tlienof, 
ooostructsd  socordlng  to  children's 
dimansioas  and  anlhrapamsuici  Cor  agts  2 
tluaugh  12.  State  and  local  codas  and 
guiiiaUnes,  as  well  as  bast  practioas,  often 
(jMdfy  that  hciUtiss  be  designed  to 
accommodate  childnn  ntlier  tlun  adults, 
particularly  wbere  children  ue  the  primary 
population  sarvad  by  a  Eacility.  These  codes, 
guidelines,  and  bast  piacticaa  may  specify 
lower  mounting  liaights  for  certain  elements 
used  primarllyby  children,  nicfa  as  wstar 
(ounlaina,  lavatcrias,  and  toUsls.  This  section 
provides  eccassit>iiity  requirements  for  tiieae 
elements  and  is  intended  to  spply  wfaara 
state  or  local  codas,  guidaliDas,  or  best 
pnctioei  specify  design  far  diildren. 

The  phrase  "constructed  according  to 
diildren'i  dimensioos  and  antbiopometrics" 
means  where  tiie  construction  of  a  fiuiility 
reflects  the  sixe  and  dimensions,  reach 
ranges,  level  of  strength  and  stamina,  or  other 
charectaiiatics  of  diildren.  thus  rendering 
such  a  facility  more  usable  by  children. 
Facilities  constmcted  that  do  not  reflect 
children's  chaiactaristics  an  not  covered  by 
sacUonlS. 

Section  IS  also  specifies  tfast  scceasibis 
elements  and  spaces  constructed  accofding  to 
diiidreo's  dimensions  and  snthropomstrics 
shall  be  on  sn  accessible  route  complying 
with  4.3, 1S.3.  sod  1S.4.  Additioaal  routes 
serving  the  childrei^'s  area  are  not  subject  to 
the  requirffnents  in  this  section.  Accessil>la 
routes  subject  to  tills  section  must  coomly 
with  tlia  requirements  for  protruding  objects 
(15.3)  and  handrails  st  tamps  snd  stain 


(15.4).  Far  example,  a  diildren's  aree  may  be 
localsd  in  a  postioD  o(a  cooammity  oanlsc 
snd  may  have  ajaneats  end  faetuns 
uaistiudsd  aocosdiag  to  children's 
diaensioiis  and  antliJapoaiaMcs,  audi  aa 
stocags  units,  loUsts,  or  lavataias.  When  the 
scoeMibie  route  serving  the  children's  srae 
iiifhiiiss  s  ramp,  additional  handnlls  lor 
diildren  must  be  provided.  Additionally, 
obtecls  along  this  accessible  route  that  pro|act 
fian  walla  must  comply  wiihifas 
reqoirements  lor  probudingobiscts  in  15.3. 
Aa  eooeeaible  route  candying  with  this 
ncUae  ahall  aiao  be  pravtdad  ariisn 
iodividusl  elements  an  poeltioned  el  heigfals 
or  locstlons  based  on  children's  aiaes  snd 
dimsnsioos,  such  as  s  drinking  faimlain  In  a 
shopping  msU. 

AISAS    PlaosaMat.  Tha  mquiraanenta  lor 
watar  closets,  toilet  seals,  gnb  ban,  and  toilet 
paper  dispensers  in  1S.6  raSact  tba 
difCnences  in  the  sin,  ststun,  snd  raedi 
ranges  of  children  sges  2  through  12.  Section 
1  S.e.2  requires  such  siamsBU  to  oomply  with 
Hw  apecificaliooa  in  A,  B,  or  C  in  tha  table 
provided.  A,  B,  and  C  oanespood  to  three  sgs 
groups  of  children:  2  through  *,  5  tlirough  8, 
sad  •  through  12,  tespectivaiy.  To  permit 
daaign  discretion  when  toilsl  rooms  may 
serve  man  ttian  one  ags  group,  or  when  the 
age  group  of  usan  does  not  cotrespond  to  tha 
apedllc  sgs  groups  listed  in  the  taiile,  this 
section  spedlles  Ihst  niacliao  of  A,  B,  or  C 
"should"  coRsspood  to  the  sgs  of  tlis 
primsry  user  group.  (See  3.4  General 
Terminology,  regarding  use  of  the  term 
"should.") 

The  sppiicatian  of  the  spedflcations  in  A, 
B,  or  C  in  tlie  table  may  allow  Sexibiiity 
when  designing  for  mora  than  one  age  group. 
For  example,  a  water  closet  with  oenterline 
at  12  in  (305  mm),  toilat  aaat  at  12  is  (30S 
mm),  grab  bars  at  20  Id  (510  mm),  and 
dispsnser  St  14  in  (35S  mm)  sbove  tlia  finish 
floor  may  be  sppropriate  for  A  (ages  2 
through  4)  snd  B  (ages  5  through  8). 
Simiierly,  a  water  closet  with  oenterline  at  15 
in  (380  mm),  toilet  seat  at  IS  in  (380  mm), 
^b  bars  at  25  in  (635  mm),  and  dispenser 
St  17  in  (430  mm)  sbove  the  finish  floor  may 
be  appropriate  for  B  (ages  5  tiuough  S)  and 
C  (agee  9  tiuough  12).  Multiple  accessible 
fixtures  are  not  required  iU  toilet  rooms 
aarving  more  than  one  age  group. 

Adoptfam  of  Propoaad  rnomion  Kale 

The  agency  specific  proposals  to 
adopt  the  proposed  common  rule, 
which  appears  at  the  end  of  the 
common  preamble,  are  set  forth  below. 

DEPARTMEHT  OF  JUSTICE 

Oflkw  of  tha  Attoffnay  Otftaral 

28CFRPart38 

Uat  of  SobiactB  in  28  Cn  Pari  38 

Buildings  and  facilities.  Civil  lights. 
Individuals  ivith  disabilities. 
IntergovCTiimenwl  relations. 
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By  tha  authority  vaated  in  me  as 
Attomay  Genanl  by  28  U.S.C  500. 510; 
5  U.S.C  301:  and  42  U.S.C  12134. 
12186,  and  for  tha  reasons  set  forth  in 
the  common  preamble,  part  38 
(originally  niopuaad  as  put  37)  of 
chapter  I  of  title  28  of  the  Code  of 
Fedanl  Rsgiiletlons,  as  proposed  to  be 
added  at  59  FR  31816.  June  20. 1094.  fa 
fiuthar  propoaad  to  be  imendad  a*  sat 
forth  below: 

PAm-  36-NOWMSCnMMATION  ON 
THE  BAS8  OF  MSAMUTV  M  STATE 
AND  LOCAL  QOVEnNHENT  SERVICES 
AND  BY  PUBUC  ACCOMMODATIONS 
AND  M  COMMERCIAL  FACSJT1ES 

1.  The  authority  dtatian  for  28  CFR 
part  38  continues  to  read  as  follows: 


2.  Appendix  A  to  part  38  fa  amended 
aa  set  Intii  at  the  adul  of  tha  common 
pnambie. 

Deled:  July  9. 1896. 


AttonieyGaneni/. 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRSI8 
COMPLIANCE  BOARD 

aeCFRPartllM 

Uat  of  Siib)acla  la  38  CFS  Part  nn 

Buildings  and  facilities,  Qvil  ti^ts. 
Individuals  with  disabilitias. 


T  5  U.SX:  301:  28  U.&a  509, 
510;  42  U.S.C  12134, 12188. 


Anlhority  and 

For  the  reasons  set  forth  in  die 
common  preamble,  part  1191  of  Ulle  36 


of  the  Coda  of  FaderalRagnlatiaos  fa 
pTopoaed  to  be  amended  aa  fellows; 

PART  11M— AMDBCANS  WITH 
DHA— JTK8ACT(AOA) 
ACCESSIBILITY  QUBELMCS  POR 
BUHJNNOS  AND  FACUTIES 

1.  The  authority  citation  far  38  OH 
part  1191  continues  to  reed  as  follows: 
y:  42  VSXL  12204. 


2.  Appendix  A  to  part  1191  fa 
amended  as  set  forth  at  the  and  of  te 

commcm  preamble. 

Authorissd  by  vole  of  the  Aocsn  Bosid  oe 
Dscambar  22, 19M. 
JadUhE.  Hei^aaaa. 

Choir,  ArcftitBcluraJ  and  TVtuispartatioa  . 
Banian  Ccanp/ionoe  Boonf . 
IFR  Doc  M-iai3<  Filed  7-l»-a8: 8:45  am] 
muma  oooa  —n^t-^  a  Bia»«t-e 
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ARS 


StnrtM 


r:  Agricultural  ReMudi  Servica, 
Daputmont  of  Agriculture. 
ACTmc  Raquatt  for  Commants  an  the 
Agricultunl  Rateuch  Services'  I>ail 
StntagicPlan. 


Fucal  Year  1996,  ASS  received  an 
approprlatians  fnm  Congien  of  $710 
mUlion  vriiich  nippoilad  1.200  laaaaich 
projects  at  104  kxatiaos  invoMng 
approximately  1,950  scientists. 

Dated  July  11.  IMA. 
«ab«rt  U  laglaalai 
AttodalB  AimintitmtaT. 


:  The  AgricultuTal  Raaaaich 

Sarrica.  in  oompuance  with  the 
Govanunant  Paiinnnanoe  and  Results 
Act  (GPRA)  of  1993  (Pub.  L.  103-62), 
has  developed  a  6vs  year  strategic  plan 
covering  Fiscal  Years  1998  to  2002.  The 
propoaad  ARS  Onft  Stiatagic  Plan 
pioaants  the  woA  of  the  Agency  againat 
five  btoad  socielal  outcomas  and  twelve 
gansral  goala/initiativea,  most  of  the 
latter  are  taken,  wfaatim,  from  Section 
Ml  "Pinpoaaa  of  Agricultural  Research. 
Extanaian.  and  Education"  of  the 
Federal  Agriculture  Improvamant  and 
Reform  Act  of  1906  (Pub.  L.  104-127). 
When  finalized,  the  ARS  Strategic  Plan 
will  be  supplemented  by  one  or  more 
implementation  plans  that  will  link,  in 
greater  detail,  the  adentiSc  wtnk  of  the 
Agency  to  this  plan.  Within  the  U.S. 
Dapaibnant  of  Agriculture.  theOfBca  of 
the  CUef  Financial  Officer  (CFO)  has 
bean  gtvan  lead  lesponstbillty  ibr 
securing  Departmental.  Qgiginoslonal 
and  Office  of  Management  and  Budget 
(OMB)  review  of  Subegency  plans.  Each 
agency  is  raapopsible  tor  securing  input 
tram  its  employees,  customets, 
stakafaoldaiB,  and  partners.  The 
Wii.H«iM<  Strategic  Plan  vrill  take  eSect 
on  October  1, 1097.  The  ARS  Draft 
Strategic  Plan  can  also  be  found, 
elactronicalh',  on  the  ARS  Home  Page 
on  Internet  (http://www.an.usda.gov). 
DATES:  Commants  on  the  ARS  Diaft 
Straiagic  Plan  must  be  submitted,  in 
writing  or  electronically,  to  the 
addresses  shown  below  by  August  21, 
1096. 


:  Interested  persons  should 
submit  comments  to  David  A.  Rust, 
Program  Planning  Advisor,  Agricultural 
Research  Servica,  Building  005,  Room 
112, 10300  Bahimace  Road,  Beltsville, 
viand  20705;  FAX  to  301-504-6191; 


or  auctnHucally 
DARaARS.USDA.GOV. 
FOR  PUffTHEIt  MPOMIATION  COSfTACn 
David  A.  Rust.  Program  Planning 
Advisor,  Agricultural  Rosenrch  Service, 
Building  005,  Room  112, 10300 
Bahinion  Road,  BahaviUa,  Maryland 
2070S;  FAX  301-504-6191: 
eledrcnicaUy  DAR«ARS.Ua>A.GOV: 
or  telephone  301-604-6233. 
MWKaCNTMIT  troniMTCTI.  ARS  is  the 
principal  in-house  reseeich  agency  of 
the  U.S.  Department  of  Agriculture.  In 


Backffmnd 
InntMluctioo 
Vision,  Mission,  Guiding  Ptindphe,  and 

Values 
Key  Extamal  Pscltn 
Key  Intaroal  Factofs 
Customers.  BeDeAdatias.  Staksholden,  and 


StnKsgic  Plan 

ARS  CXitcomaa.  Garnral  Goals,  Bzplanatory 
StMaments.  Spsdfic  Goals,  PWigisiu 
Activttlas,  and  PeifaruiaDCB  Maaauraa 
Outcoma  1.  An  agrlmltuial  pcoductioo 
system  that  Is  highly  compaUthre  in  tha 
glolia]  eoooomy 
Outcome  2.  A  safe  and  secure  ibod  and 

fiber  system 
Oulccaia  3.  A  haallfay  and  propaily 

nourished  populatioo 
Outcome  4.  Greatar  hanzxmy  between 

agricukuro  and  the  envirooment 
Outcoma  S.  Bnhancad  economic 
oppoftunity  and  quality  of  life  br 
laimen,  zanchen.  rural  citizens  and 
coaununities 
Ixutiativss,  Bxplanatoiy  Statements,  Specific 
Initiatives.  Program  Actlvitlas,  snd 
Perfacmance  Msavurei 
Initiative  1.  Support  Bducatiott 
Initiativa  2.  Nabooal  Aylcultural  LOnry 
Initiative  3.  Creative  Laadaiahip 
AKS  Rsaonra  Summary 
ARS  CuKomer  Pledge 

Backgroond 

/ntroductidn 

ARS  Approach  to  (3>RA 

Since  1983,  ARS  has  developed  as 
aeries  of  raultiyesr  stntegic  plana  to 
help  guide  development  ana 
management  of  the  agency's  work.  In 
1993,  the  Govenunent  Peifonnanca  and 
Results  Act  (GPRA).  Public  Law  103-62, 
was  enacted.  It  seeks  to  make  all  Federal 
departments  and  agencies  more 
accountable  to  Congress  and  the  U.S. 
taxpayers.  The  ARS  Strategic  Plan, 
coviaring  Bacal  yeers  1908-2002,  was 
developed  in  accordance  with  the  GPKA 
leguireuiants, 

m  the  s|aing  of  1994,  the  agency 
established  a  work  group  to  study  how 
bast  to  implement  GPRA  within  ARS. 
After  completian  of  the  work  group's 
report,  ARS  undertook  an  extmsiva 
outreach  effort  to  gain  individual  input 
from  a  broad  cross  section  of  the 
agency's  customers,  stakeholden.  and 
partners.  This  visionlng  piTx»ss 
consisted  of  a  pilot  cotifarence  in 


lamiary  1995,  followed  by  five  regicmal 
conferences  held  in  June  and  July  of 
1995.  Tha  confarancaa  brought  tngathar 
over  400  participants  who  worked  in 
mote  than  30  breakout  groups  to 
provide  individual  input  regarding: 

•  The  key  forces  that  will  influence 
American  agriculture  during  the  next  20 
to  25  veers. 

•  How  these  changes  will  affscl 
agricultural  research. 

•  Mora  specifically  how  ARS  should 
respood  to  theae  changes. 

Using  input  and  information  gathered 
bom  this  pitxxss  ARS  ideotifiad  10 
major  issue  areas  that  vrill  affcct 
agriculture  and  agricultural  tesaardi 
over  the  next  25  years: 

International/Globel  Issues 

•  Competition  will  increase  for 
international  maricats  and  resources. 

•  Intamational  trade  and  treaties  will 
influence  the  profitability  of  U.S. 
agriculture. 

•  The  political  climate  in  foreign 
nations  will  impact  U.S.  agricultuie. 

Population/Demographics  Issues 

•  Growth  in  world  population  will 
increase  demand  for  food,  fiber,  energy, 
and  land. 


Environmental  Issuaa 

•  Rssouics  competition  among 
agricultural  and  inidustrial  users. 

•  Need  to  address  current  and 
potential  environmental  pollution. 

•  Impact  of  pesticide  and  herbicide 
use. 

•  Ecoaystem  managemeoL 

•  Maintaining  biological  and  genetic 
diversity. 

SustaiiubiUty  of  Pitxiuction  Systems 
lasues 

•  Need  to  respond  to  changes  in 
biological  resistance  (resistance  to 
pesticides). 

•  Need  to  address  environmental 
restrictions  to  expand  the  range  where 
plants  can  grow  in  response  to  dunges 
in  climate  and  other  circumstances. 

Economic  Issues 

•  TheprofitabiUty  of  U.S.  agriculture 
is  impacted  by  the  cost  of  lebor,  the 
transportation  and  distribution  of  foods, 
and  toe  quantity  of  food  versus  its  price. 

•  The  concern  over  the  fodeial  deficit 
will  continue  to  impact  agricultural 
subsidy  pttigrams. 

•  The  trend  in  U.S.  agriculture  is  s 
shift  fixxn  hmily  {arms  to  agribuxineaa/ 
corporate  farms. 

Government  and  Political  Issues 

•  Budget  constraints  are  changing  the 
nlation^p  between  the  federal,  state, 
and  private  sectors. 
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•  Changes  in  demographics  are 
resulting  in  decreased  political 
influence  for  tha  agricultiue 
community. 

•  llwra  is  a  rlarlining  knowledge  of 
agiiculture  among  agricultural  poUcy 
makers. 

•  There  is  concern  about  tha  type  of 
regulations,  their  interpretation,  and  tha 
rnrulting  increase  in  litigation. 

•  Maintaining  a  safe  and  secure  food 
supply  will  continue  to  be  a  critical 
emnent  of  national  security. 

Consumer/Societal  Issues 

•  Consumers  changing  prefeiences, 
their  needs  and  expectations  for  food 
security ,  and  their  demands  for  better 
quality  of  life  will  impect  U.S. 
^riculture. 

•  U.S.  agriculture  needs  to  increase 
acceptance  of  new  technologies  and 
new  prtxlucts  among  consumers  and  to 
allay  their  faan  of  sdence  and 
technology. 

•  Consumer  peiceptions  and 
concerns  over  bioethics  and  animal 
welfare  vrill  impact  U.S.  agriculture. 

Food  and  Health  Issues 

•  Issues  concerning  nutrition,  disease 
prevention,  and  food  security  will 
influence  U.S.  food  production. 

— Food  security  issues  encompass  food 
safety,  quantity,  and  quality. 

•  Changing  dietary  consumption 
patterns  will  impact  U.S.  food 
production. 

Technological  Advancement  laauas 

•  Some  of  the  key  technological 
issues  influencing  U.S.  agriculture  are: 
— Infokmation  and  communication 

technology 

— New  uses  of  food  and  fiber  and  non- 
food uses  of  agriculture  products 

— Development  of  new  production  and 
delivery  systems 

— Ihtelle^ual  property  rights' 

•  The  concern  over  ethics  of 
biotechnology  and  genetic  engineering 
will  influence  the  development  of  new 
U.S.  technology  and  its  implementation. 

Education  and  Information  Issues 

•  Education  programs  need  to  be 
developed  to  addrms  the  following 
issues  that  influence  the  American 
public. 

— ^Tbe  enviroiunent 
— The  economy 
— ^Technology 

— Nutrition,  food  and  health 
— Science  and  agriculture 

In  analyzing  the  input  and 
information  gathered  at  the  five 
conferences,  nine  major  roles  were 
identified  fbr  ARS  in  meeting  the 


research  needs  of  the  next  25  years.  The 
nine  roles  are  as  follows:  provide 
leadership  in  the  agricultural  reseercfa 
agenda;  strengthen  relationships  with 
ARS  partners;  educate  and  relate  to 
consumera  and  other  constituents; 
develop  and  transfra'  informatioii 
systems  and  technology;  carry  out  and 
support  strong,  ralevant  sdence;  focus 
on  long-term,  high-risk  research; 
address  environmental  issues;  promote 
interdiadplinaiy  team  and  systems 
approaches;  end  develop  and  strengthen 
institutional  and  human  resources. 
The  ARS  guiding  principles  that 
appear  on  page  14  are  based  on  the 
input  and  information  gathered  at  the 
visioning  conferences.  In  addition,  the 
visioning  process  provides  a  broad 
thematic  framework  thai  runs 
throughout  the  ARS  strategic  plan. 
Shortly  after  the  visioning  process  was 
completed,  the  agency  established  a 
Ktralegic  planning  team  (SPT)  charged 
with  drafting  a  new  ARS  strategic  plan 
that  meets  the  GPRA  requiraments. 

GPRA  Outcomes  and  General  Goals 

In  QPRA,  Congress  intended  for  each 
agency  to  identify  the  sodetal  impact  or 
outcome  of  its  work.  These  outcomes 
are  usually  long-term  and  reflect  the 
agency's  general  direction  and  purpose. 

ARS'  research  focuses  on  achieving 
five  broed  outcomes  that  parallel  almost 
verbatim  the  outcomes  identified  in  the 
stntegic  plan  of  the  Research, 
Education,  and  Economics  (REE) 
mission  area.  QPRA  calls  on  each 
agency  to  establish  general  goals  that 
will  contribute  to  achieving  the  long- 
term  outcomes  and  that  shape  and  cffive 
the  work  of  the  agency  during  the  5 
yean  covered  by  the  plan.  ARS  derives 
its  general  goals  and  some  of  its 
initiatives  from  statutory  language, 
spedfically  the  "Purposes  of 
Agricultural  Research,  Extension,  and 
Education"  set  forth  in  section  801  of 
the  Federal  Agricultiue  Improvement 
and  Raibim  Act  Of  1996, 

The  Agricultural  Research  Service 

The  Agricultural  Research  Servica 
(ARS)  is  the  prindpal  in-house  researdi 
agency  of  the  U.S.  Department  of 
Agriculture  (USDA).  Congress  first 
authorized  federally  supported 
agricultural  research  in  the  Organic  Act 
of  1862,  which  established  what  is  now 
USDA.  Thai  statute  directed  the 
Commissioner  of  Agriculture  "*  *  •  To 
acquire  and  preserve  in  his  Department 
all  information  he  can  obtain  by  means 
of  books  and  correspondence,  and  by 
practical  and  sdentific  experiments, 

The  scope  of  USDA 's 

agricultural  research  programs  has  been 
expanded  and  extended  mora  than  60 


times  in  the  134  yean  since  the 
Depaitraant  was  created. 

Befan  the  enactment  of  large  scale 
oop  support  and  nutrition  programs, 
agricultural  research  was  a  substantial 
part  of  the  Department's  budget  Shortly 
before  World  War  U.  USDA  received 
about  40  percent  of  all  Federal  funds 
appropriated  for  research.  To  better 
suppot  the  war  effort,  the  Department's 
various  research  components  wan 
brought  together  into  the  Agricultural 
Research  Administration  (ARA).  In  1953 
the  ARA  was  reorganized  into  tlw 
Agricultural  Research  Service.  In  FY 
19Q6,  ARS  received  an  appropriation 
Ectun  Coogress  of  $710  million  (less  than 
1  percent  of  the  Federal  research  funds 
appropriated  for  that  year)  which 
supported  1.200  research  ptojecU  at  104 
locations  involving  about  1,950 
sdentists. 

ARS  Research 

ARS  research  has  long  been 
assodaled  vrith  higher  yields  and  more 
environmentally  sensitive  farming 
technioues.  But  the  impact  of  ARS 
researcn  extends  far  beyond  the  farm 
gate  and  the  dinner  table.  Agricultunl 
research  is  as  much  about  human  health 
as  it  is  about  growing  com.  For  example, 
ARS  recantiy  developed  a  fat  substitute 
called  Oatrim.  Not  only  does  this 
technology  benefit  farmen  by  providing 
a  new  use  for  oats,  it  enables  prtxssson 
to  pnxluce  tastier  low-fat  foods. 
Consumen  may  reap  the  biggest 
benefits:  Oatrim-rich  diets  lower  the  bed 
(LDL)  type  of  cholesterol  without 
decreasing  the  good  (HDL)  type,  and  it 
improves  glucose  tolerance.  ARS 
research  is  also  as  much  about 
development  of  industrial  products 
such  as  printing  ink  from  crops  like 
soybeans  as  it  is  about  development  of 
high-yielding  wheat  varieties.  And  as 
with  Oatrim,  printing  inks  made  frtun 
100-percent  soybean  oil  instead  of 
petroleum  solve  more  than  one  problem: 
Unlike  petroleum,  soybeans  are  a 
renewable  resource,  and  this  technology 
diversifies  markets  for  soybean  hrmera 
and  choices  for  ink  manufacturen  and 
prinlere. 

AliS  research  provides  solutioiu  to  a 
wide  range  of  problems  related  to 
agriculture^problems  requiring  long- 
term  commitment  of  resouross  or 
unlikely  to  have  solutions  with  quick 
commerdal  payoff  thai  would  tanpt 
private  industry  to  do  the  reeearch. 
These  problems  range  from  the  ongoing 
bettle  to  protect  crops  and  livestock 
from  costly  pests  and  diseases  to 
improving  quality  and  safety  of 
agricultunl  commodities  and  products 
determining  the  right  mix  of  nutrients 
for  humans  frmi  infancy  to  old  age. 
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making  the  best  use  of  oatural  resources, 
and  all  the  while  ensuring  profitability 
for  producers  and  processors  while 
keeping  costs  do«m  for  contuman. 

To  develop  thaae  solutions,  ARS 
adentiits  cany  out  basic,  applied,  and 
developmental  raaearcfa.  Tbaae  are 
inextricably  linked.  Scientists  cannot  do 
applied  and  developmental  research 
without  the  foundation  provided  by 
besic  laeoarch;  and  AKS  basic  rasearch 
must  point  toward  specific  uaes  for  new 
knowledge  resulting  from  the  research. 
Also,  besic  reseaich  is  necessary  in 
antidpetion  of  new  problems  and  to 
provide  information  needed  for  ratiooal 
nationwide  policies. 

AKS  scientists  communicate  reseaich 
results  and  transfer  new  technologies 
bom  AKS  to  otlier  scientists, 
institutions  of  higBer  education, 
products  and  process  developers^  and 
consumers,  producers,  and  other  and 
users  thnnigfa:  - 

Publications:  AKS  scientists  write 
several  thousand  articles  eecfa  year  for 
scientific  journals  and  tnde  magazines. 
Such  publications  are  a  primary  means 
of  'h'ring  information  with  other 
scientists  and  are  the  first  step  in 
transferring  results  from  the  laboratory 
to  everyday  use.  Equally  important,  peer 
review  of  articles  published  in  scientific 
journals  helps  ensure  tliat  ARS  research 
is  of  the  tiighest  quality. 

Confermces,  Workshopa,  and 
Consultations:  AKS  scientists 
participate  in  selected  conferences  and 
wnkshops  eecb  year  to  ensure  timely 
exchange  of  information  with  other 
scientists  in  the  same  and  related  fields 
and  to  work  with  customers  in 
identifying  research  needs  and 
opportunities.  They  also  correspond 
extensively  with  other  scientists  and 
customers  via  paper  and  electronic  mail, 
serve  as  expert  consultants  both  locally 
and  nationally,  and  otherwise  stay 
connected  with  their  sdentiSc  and 
customer  communities.  An  expanding 
ARS  involvement  with  electronic 
communications  networks  such  as  the 
Internet  ensures  that  agency  scientists 
will  be  participants  in  this  relatively 
low-cost  global  information  exchange. 

Coopemtin  Agreements  and  Patent 
Licenses:  ARS  aggressively  pursues 
cooperative  relaUonahips  with  private 
industry,  academia,  and  other 
Government  agencies  for  further 
development  of  new  technology.  The 
agency  also  markets  both  patented  and 
nonpatented  technology  for  immediate 
use  or  further  refinement.  AKS 
continues  to  be  an  acknowledged  leader 
among  Federal  agencies  in  technology 
transfer  as  judged  by  the  relative 
number  of  patents,  partnerships,  patent 


licenses,  and  technology  transiar 
awards. 

International  Collabcaation 

The  combined  government  funding 
for  agricultural  research  in  foreign 
countries  far  exceeds  U.S.  Fedanl 
funding  for  agricultural  nieawth 
Racog^zing  this  msouroe,  ARS  has  sat 
up  carefully  lelectad  international 
coUaboratioos,  consistent  with  ARS 
program  goals.  This  has  led  to  a  cost- 
effective  supplementation  of  ARS 
technology  development  and 
gennplasm.  At  present,  the  agency  has 
368  coopaiative  linkages  with  SI 
countries.  CoUabontions  often  result  in 
co-publicatioo  of  lesearch  results. 
Where  appropriate,  intellectual  property 
is  mutually  protected  with  co-patents. 
Through  its  tactically  constructed 
network  of  international  rsseerch 
interchanges.  ARS  in  cooperation  with 
the  U.S.  Elepartment  of  State,  helps  to 
advance  techno-sdentific  diplomacy  for 
the  U.S.  Govammeiat. 

National  Agricultural  Ubmy 

The  National  Agricultural  Library 
(NAL)  was  established  by  Congress  in 
1862.  It  is  the  largest  agricultural  library 
in  the  world  and  one  of  only  four 
national  libraries  in  the  United  States. 
In  1994  it  became  peri  of  the 
Agricultural  Research  Service.  The 
library's  unique,  comprehensive 
coUedion  of  more  than  2.2  million 
volumes  forms  the  fundamental  base  of 
knowledge  on  agriculture  and  related 
basic  and  applied  sciences  and  social 
sciences  for  the  Nation.  Traditional  as 
well  as  innovative  and  specialized 
information  services  and  products 
enable  customers  to  identify,  locate,  and 
obtain  needed  information  on 
agriculture  and  related  topics.  Through 
preservation  activities,  NAL  ensures 
that  the  coUectioo  is  available  for 
auTont  and  future  uaai.  NAL  produces 
AGRICOLA  (A^UCultuial  OnUne 
Acoesa),  a  bibliographic  database  of 
more  than  3  million  citations  to 
agriculture  literature,  and  provides 
leadership  in  development  and 
application  of  information  technologies 
that  help  ensure  access  to  knowledge 
and  information  such  as  gene  maps. 

Technology  Transfer  Activities 
.  Products,  techniques,  and  information 
generated  from  ARS  research  must  be 
transferred  to  customers,  if  the  United 
States  is  to  maintain  its  global 
competiSve  edge  in  agriculture.  The 
technology  transfer  process  ranges  bom 
the  controlled  release  of  information  via 
oral,  written,  or  electronic  form,  to  the 
establishment  of  research  and 
development  partnerships  with  private 


Industry,  other  Government  agencies, 
and  univerrities.  Intellectual  property  is 
guarded  by  patents  and  plant  variety 
protection,  and  commercialization  is 
achieved  by  patent  licensing  and 
Cooperative  Research  and  Development 
AgieeroenU  (CRADA'S). 

Visioa.  Miseion.  Guiding  Prindplai, 
aiul  Values 

Vision 

Leading  America  toward  a  better 
future  through  agriculttiial  lesaaich  and 
information. 

Mission 

Prt>vide  access  to  agricultural 
information  and  develop  new 
knowledge  and  technology  needed  to 
solve  technical  agricultural  problems  of 
broa4  scope  snd  high  national  priority 
to  ensure  adequate  availability  of  high- 
quality,  safe  food,  and  other  agricultural 
products  to  meet  the  nutritional  needs 
of  the  American  consumer,  to  sustain  a 
viable  and  competitive  food  and 
agricultural  economy,  to  enhance 
quality  of  life  and  economic  opportunity 
for  rural  citizens  and  society  as  a  whole, 
and  to  maintain  a  quality  environment 
and  natural  resource  hate. 

Guiding  Principles 

Provide  leadership  for  the  national 
agricultural  researdi  agenda. 

Carry  out  and  support  excellent, 
relevant  science. 

Support  long-term  research  to  provide 
a  foundation  of  problem  solving. 

Apply  the  science  base  to  address 
critical  emerging  problems. 

Provide  the  science  base  for  informed 
policymaking. 

Stranghtsn  relationship*  with  ARS 
partnera. 

Educate  and  relate  to  consumers  and 
other  constituantx. 

Respond  to  sodetal,  consimier,  and 
envirotunental  concerns. 

Promote  interdisdplinaiy  team  and 
systems  approaches. 

Develop  and  strengthen  iiutitutioiuil 
and  human  resources. 

Develop  and  transfer  information 
systems  and  technology. 

Values 

Accountability:  We  are  responsible  to 
the  public. 

Appreciation:  We  respect  one  another 
and  value  everyone's  contribution. 

Cooperation:  We  work  vrith  others  to 
most  eKactively  use  available 
knowled^,  resources,  and  technologies. 

Creativity:  We  nurture  and  reward 
creativity. 

Global  Perspective:  We  encourage  and 
promote  an  inlemational  perspective 
and  global  coUaboraticm  on  agricultural 
issues. 
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Intagrity:  We  are  committed  to  the 
highest  standards  of  honesty  and  ethical 
conduct. 

Laadanhip:  We  promotB  leadsrship  in 
infofsutian  and  agricultural  sdenoe. 

Ot^ectivity:  We  are  proud  of  our 
scientific  objectivity  and  will  continue 
to  provide  imbiased  information. 

Partnerships:  We  encourage 
paitnarships  with  other  organizatians 
and  individuals. 

Quality:  We  are  dedicated  to  tbe 
highest  standards  of  quality  in 
agricultural  research  and  information 
dissemination. 

Relevance:  We  respond  to  the  needs 
of  the  agricultural  community  and  all  of 
society. 

Service:  We  listen  to  our  customera, 
both  internal  and  external,  and  provide 
them  quality  scientific  reseerch, 
technologies,  and  information. 

.shuring.  We  are  committed  to  share 
infannadon  broadly  aiul  in  a  timely 
hshion. 

Strategy:  We  shape  the  fiiture  by 
strategically  positioning  our  resources 
and  capabilities. 

Teamwork:  We  support  teams  that 
approach  holistically  by  looking  at  the 
total  iniplications  of  their  work. 

Key  External  Factors 

Consumer,  Socio-Economic,  and  Policy 

Trends 

The  abundance  and  afTordability  of 
the  American  food  supply  is  chiefly  due 
to  U.S.  agricultural  research.  The 
Nation's  ability  to  sustain  this  plentiful 
and  inexpensive  food  supply  continues 
to  be  paramount.  But  in  recent  yeers, 
consumer  and  producer  attention  has 
expanded  somewhat  to  other  areas  of 
concern  such  as  food  safety  and  quality, 
the  relationship  of  agriculture  and  the 
envinmmant.  uie  prafitability  of  the 
agricuhunl  enterpriae,  the  impact  of 
government  regulatioiis,  land  use 
restrictions,  and  economic  options  that 
diminish  the  supply  dt  bnnsble, 
graz^leland. 

The  long-term  sustoinability  of  the 
Nation's  food  and  fiber  production 

rems  will  be  determined  not  only  by 
continued  profitability  of  farming 
and  ranching,  but  also  by  how  these 
production  systems  aSect  the 
environment.  Tbe  capacity  of  U.S. 
agriculture  to  adapt  to  enviromnental 
changes  is  also  a  concern  as  are  the 
availability  and  qtiality  of  natural 
resources.  Another  key  environmental 
issue  is  how  human  octivitias  affect 
weather  patterns,  atmospheric 
composition,  and  soil  and  water  quality 
and  productivity. 

Global  population  increases, 
demographic  changes,  and  economic 


growth  will  substantially  increeae  the 
demand  for  agricultural  products.  These 
rhangas  should  promote  development  of 
new  markets.  At  the  same  time, 
increased  agricultural  efficisncy  in  other 
countries  will  require  that  U.S. 
agriculture  be  more  competitive. 
Meanwhile,  budget  deficits  and  extamal 
pressures  on  the  domestic  economy  may 
reduce  fundiiw  for  agricultural  research 
in  both  the  public  and  private  sectors. 

Congressional  Support 

The  ability  of  ARS  to  respond  to  the 
many  and  diverse  needs  of  producara 
and  consumers  is  determined  by 
congressional  appropriations.  Adjusted 
for  inflation,  these  appropriated  funds 
are  substantially  smaller  now  than  they 
wore  two  to  three  decades  ago.  As  a 
consequence  of  inflation  and  the  higher 
operating  costs  associated  with 
advances  in  research  equipment  and 
techniques,  the  ARS  scientific 
workforce,  which  reached  a  maximum 
of  about  3.400  scientists  in  1970, 
decreased  by  almost  40  percent  during 
the  following  25  years.  In  recent  yeara, 
Congressional  appropriations,  expressed 
in  current  dollars,  have  remained  static. 
Because  of  widespread  concern  about 
Federal  budget  deficits,  and  the 
commitment  by  both  the  Administration 
and  the  Congress  to  reduce  Federal 
expenditures,  future  ARS  budgets  ore 
expected  to  remain  at  or  near  the 
current  level  of  $710  million.  Even  with 
the  current  low  rate  of  inflation,  this 
scenario  is  expected  to  lead  to  further 
decreases  in  both  the  strength  of  the 
scientific  workforce  and  tbe  scope  of  the 
research  program. 

Workforce  Competition 

The  Department  of  Labor  projects  an 
increase  of  19  percent  in  the  size  of  the 
general  workforce  in  the  next  decade, 
which  is  slightly  lower  than  the  rate  of 
growth  for  the  preceding  decade.  The 
labor  market  during  this  period  is  also 
expected  to  be  highly  completive  for 
many  occupations  that  require  and 
advanced  education,  including 
scientists,  engineere,  economists,  and 
computer  specialists.  The  high  earning 
potential  of  professions,  such  as  law  and 
medicine,  will  continue  to  make  a 
caieer  in  science  less  attractive  to  many 
young  men  and  women  who  have  the 
creative  intelligence  needed  for 
professional  success  in  agricultural 
research.  Consequently,  a  major 
emphasis  on  recruitment ,  student 
employment,  upward  mobility,  and 
training  programs  will  be  needed  to 
attract  and  retain  a  quality  workforce. 
The  trend  toward  increasing  workforce 
diversity  is  also  expected  to  continue, 
and  opportunities  lor  encouraging 


women  and  minorities  into  careen  in 
sdenoe,  eixgineering.  and  economics 
will  need  to  be  given  a  high  priority. 

Key  Internal  Factors 

Facilities 

ARS  owns  and  manages  nearly  3.000 
laboratory  and  office  buildings  and 
about  400,00  acres  of  land  in  support  of 
its  research  mission  carried  out  at  104 
domestic  and  foreign  locations.  The 
quality  of  ARS  bcuities'  infrastructure 
directly  affects  the  ability  of  ARS 
sdentists  to  accomplish  their  research 
mission  objectives  and  projects.  ARS 
implemented  a  comprehensive  hdlities 
modernization  program  through  which 
it  delennines  priorities  for  allocation  of 
resources  for  facilities  modernization 
related  to  and  consistent  with  the 
research  priorities  oF  the  agency. 

In  addition,  ARS  is  currently 
partidpating  in  the  Under  Secretary's 
Agriculture  Research  Fadlities  Study 
Commission.  The  commission  is 
charged  with  reviewing  existing  and 
proposed  federally  fiinded  fadlities  to 
determine  which  ones  should  be  closed, 
consolidated,  or  modernized. 

Information  Infrastructure 

The  confluence  of  computers, 
advanced  communications,  and  space 
technology  has  brought  about  on 
information  systems  revolution  that  is 
resulting  in  change  comparable  to  that 
which  occurred  during  the  Industrial 
Revolution.  The  National  Information 
Infrastructure  (NIH  will  have  the 
cepadty  to  transmit  information 
anywhere  in  the  world  at  both  high  and 
low  speeds,  in  a  variety  of  data  formats, 
induding  image,  voice,  and  video. 

Sdentists  searching  fw  research 
information  will  find  it  on  the  Internet: 
companies  searching  for  new  research 
findings  and  technology  will  find  them 
on  the  Internet  Information  is  s  key  to 
opportimities  and  an  economic 
resource.  Those  who  learn  to  exploit 
database  technology  and  electronic 
networks  as  a  utility  will  be  the  ones  to 
get  ahead. 

As  one  example,  the  Nil  presents  s 
unique  opportunity  to  the  National 
Agricultural  Library  (NAL).  NAL  has 
traditionally  collected,  managed,  and 
housed  food  and  agricultural  researdi 
information  to  respond  to  requests  by 
scientists,  educators,  consumers,  and 
other  constituents.  But  accumulation  is 
no  longer  the  answer  proper  access  is. 
Strategic  alliances  and  partnerships  are 
required  to  capitalize  on  the  greater 
breadth  of  information  avail^le,  while 
at  the  same  time  targetins  audiences  and 
tailoring  information  and  delivery 
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fonnata  to  meal  ths  needs  of  intanul 
and  extfvnal  cuitonMis. 

Human  Raources 

ASS  will  need  to  continue  using 
innovative  approaches  to  human 
rasouicas  management  to  attract  and 
retain  critical  core  adenUfic,  technical, 
and  support  capability.  To  meet  the 
agency's  human  rsaourcas  lequiremants 
and  maintain  the  quality,  relevance,  and 
excellence  of  its  core  research  programs, 
ARS  must  ensure  continued  innovations 
in  human  reaourcas  man^ement  such 
as  the  USDA' ARS  and  FoiMt  Service 
Demonstratian  Prefect  and  the  AKS 
Research  Peer  Evaluation  System  as  a 
part  of  its  overall  strategic  plan. 

Con  Capabilities 

ARS'  policy  is  to  maintain  the 
essential  combination  of  adentific 
expertise,  Bscal  and  informatian 
resources,  and  facilities  required  to  meet 
the  Deads  of  the  agsacy'i  national 
prognma.  Thaae  core  capahilities  are  a 
defining  faatura  of  the  agency  and  can 
be  mobUi;tod  to  address  national  crises 
and  other  emerging  problems. 

Ctutoaun,  Beneficiaries,  Stakeholders. 
andPattnen 

A  hating  of  ARS'  customers, 
benefidaries,  stakeholders,  and  partners 
is  shown  below.  Although  the  li^  is 
constantly  rhiingtng^  it  gives  an 
indication  of  the  breadth  of  ARS' 
aistomar  base.  Sometimes  ths  same 
or^gsnizatiott  can  be  a  customer, 
bsmefidary,  stakeholder,  and/or  partner. 
~  Customois    Individuab  or 
ofganixations  that  directly  use  ARS 
services. 

Producers  and  processors 
National  and  intematianal  organizations 

Advocan  groups 

Commomty  and  futures  markets 

Intematioiial  trade  organixations 

totamatiaul  science  and  research 
organlzatiaas 
Legislative  Branch 
Executive  Branch 
U.S.  Department  of  Agriculture 

Secretary  of  Agricunure 

Other  mission  areas 

Action  and  regulatory  agencies 

Office  of  Budget  and  Pr^fram 

'    Analysis 

In^Mct  or  General 

CSiisf  Financial  Officer 
Other  Federal  agencies 
Scientific  community 
Medical  community 
Health  and  dietary  community 
State  and  local  Covemments 
News  media 

Benefidaries — Individuals  whoaa 
well-being  is  enhanced  by  the  agency's 
activities. 


Domestic  coosumers 
Foreign  consumers  of  U.S.  agricultnnl 
exports  and  technologies. 
Stakeholders — Orginzations  or 
individuals  that  have  an  interast  in  the 
work  of  ARS  but  do  not  diredly  use  the 
agency's  products. 

Legislative  branch 

Executive  branch 

ARS  employees 
Natiooal  and  intematiooal 

orgsnintions 
Producer  and  prtxxssor  organizations 
Food  and  commodity  organizations 
Foreign  countries/governments 
Trade  osganizations 
Envirorunental  organizations 
Retail  organizations 
Consumer  organizations 
Partners— Organizations  that  ARS 

w(»ks  with  collaboratively. 

Institutions  of  higher  education 

Federal  research  agencies 

Private  industry 

Strategic  Plan 

ARS  Outcomes 

ARS'  general  goals  and  spedfic  goals 
are  focused  on  achieving  five  outcomes, 
which  are  expressions  of  long-term 
desirable  societal  results  toward  which 
the  woric  of  ARS  is  ultimately  directed. 
The  five  ARS  outcomes  parallel,  almost 
verbatim,  the  outcomes  idantiGed  in  the 
REE  mission  area  strategic  plan.  The 
ARS  general  goals  directly  support  the 
agency's  ong^ng  efforts  to  achieve  these 
five  broad  sodotal  outcomes.  Under 
each  outcome  is  a  brief  explanatory 
sutament  that  describes  how  ARS 
relates  the  outcome  to  the  work  of  the 
agmcy.  In  addition,  there  are 
perfonnance  measures  that  indicate 
progress  towards  achieving  each 
outcome. 

Censral  Goals  and  Explanatofy 
Statements 

Under  .each  outcome  is  one  or  more 
general  goals  and  a  brief  explanatory 
sutament  that  describes  how  ARS 
interprets  the  general  goal  and  relates  it 
to  the  work  of  the  agency.  ARS  derives 
its  general  goals  and  some  of  its 
initiatives  from  statutory  language, 
specifically  the  "Purposes  of 
Agricultural  Research,  Extension,  and 
Education"  sat  foith  in  section  801  of 
the  Federal  Agriculture  Improvement 
and  Return  Ad  of  1996.  The  general 
goals  are  broad  enough  to  allow 
activities  lo  overlap.  In  those  instances, 
explanatory  statements  cross-reference 
the  general  goals  where  certain  areas  of 
related  research  would  be  covered.  Each 
general  goal  has  been  given  a  short  title. 


Specific  Goals 

Under  each  of  the  ARS  general  goals 
there  are  several  sufafioals.  Tbsee  focus 
the  getteral  goal  on  the  mission, and 
work  of  ARS.  Many  departments  and 
agmciea  en  using  the  term  "objective" 
to  identify  their  subgoals.  ARS  has  an 
existing  riassification  system  that  uses 
the  term  "objectiva"  to  describe  areas  of 
research.  To  avoid  coniiision,  the  ARS 
strategic  plan  uses  the  designation 
"specific  goal."  Each  spedfic  goal  has 
been  given  a  short  title. 

Program  Activities 

GPRA  requires  agendas  to  describe 
how  the  goals  are  to  be  achieved  and 
how  the  performance  measures  relate  to 
the  general  goals.  The  program  activities 
describe  briefly  and  broatUy  what 
adivitias  ARS  will  undertake  to 
accomplish  the  spadfic  and  genata] 
goals. 

Performance  Measuras 

The  performance  measures  describe 
spedfic  achievements  that  indicate 
progress  towrard  reaching  the  goals. 

Agencywide  Performance  Measures 

The  following  performance  measures 
are  across  the  agency  (not  broken  out  by 
outcome  or  goal)  over  the  5  yean 
covered  by  the  plan. 
— 200  new  patent  applications* 
— 250  new  CRADAs 
— 100  new  Licenses 
—650  new  interagency  agreements 
— 350  new  plant  germplasm  releases  to 

industry  for  further  development 

*  *  1 ,750  postdodoral  students  tvUl  be 
involved  in  ARS  research  activities:  10 
percent  will  be  hired  as  fiill-time 
einployeee  of  the  agency. 

Condud  2,250  reviews  under  the 
resoarch  position  evaluation  system 
(RPES)  to  ensiue  the  quality  of  the 
agency's  scientists;  95  percent  will 
achieve  fully  successful  to  outstanding 
ratiiigs  and  40  percent  will  be  found 
qualified  lo  work  at  a  hi^er  level  of 
scientific  inquiry. 

Condud  1,250  peer  reviews  of 
research  projects. 

Condud  100  location  reviews  at 
research  laboratories. 

Outcome  1.  An  agricuhural 
production  system  that  is  highly 
competitive  in  (he  global  economy. 

Explanatory  Statement:  ARS  will 
condud  reseerch  designed  to  generate 
new  knowledge:  improve  production 
systems:  enhance  resource  effidendes; 
improve  procassins  quality, 
performanca,  and  the  value  of 
commodities:  and  develop  technologies 
to  reduce  nontariff  trade  bwriers.  The 
national  needs  for  adentific  agricultural 
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intonnotiao  will  be  mat  in  a  timely 
manner.  U.S.  agricultural  prodtioan  and 
procaasors  will  have  access  to  cunent 
knowledge  and  technologies. 
Performanca  Goals:  During  the  5  yeera 
covered  by  this  strategic  plan.  ARS  will 
report: 

•  In  basic  rasaardt, 

— 1,300  adentific  papers  published  in 

raforeed  journals 
— 1,100  presanlatians  to  adentific 

ocganizatioos 
— 50  basic  reaeatti  aocomplishments 

with  significant  potential  long-tarm 

benefits  to  U.S.  agricultural  industry 

and  American  sodety 

•  In  spplied  research. 

— 270  sdsntific  papers  publiahad  in 

reCareed  journals 
— 230  prasentatlaas  to  adentific 

nrgoniaatians 
— 50  applied  leoeaich  sccompUshments 

with  significant  potential  long-term 

benefits  to  U.S.  agricultural  industry 

and  American  sodety 

•  In  development  research  and 
technology  transfers. 

— New  patent  applications* 
—New  CRADAs' 
— Naw  licenses* 
— New  interagency  agreements* 
— New  plant  germplaam  releases  to 
industry  for  further  development* 

•  In  nonformal  education. 

— 95  percent  of  customer  requests 
received  and  handled  within 
mtablished  time  frames 

— 12  presentations  to  lay  and 
professional  organizations 

•  In  higher  education. 

— Knowledge  and  technologies 
promptly  conmnmicated  to 
institutions  of  higher  education 
within  established  time  frames 

—Graduate  and  postgraduate  students 
involved  in  ARS  research  activities*  * 

Censral  Coal  1 . 1    Strengthen 
Competitiveness 

"Enhance  the  competitiveness  of  the 
United  States  agriculture  and  food 
industry  in  an  ^creaaingly  competitive 
world  anviroomanL" 

Explanatory  Statement:  ARS  will 
generate  new  knowledge  and  develop 
new  and  improved  production  systems 
with  greater  resource  eEBdendes: 
improve  the  processing  quality, 
parformanoe,  and  value  of  commodities 
to  meet  domestic  and  global  market 
needs;  develop  technologies  to 
eliminate  trade  barriera  due  to 
quarantine  issues  and  other  nontariff 
trade  coostraints;  and  develop 
sustainable  and  cost-campedtive  food 
and  IndusMal  commodity  procossing 
tachnologias  and  ooocspts. 


Specific  Goal  1.1.1    Cost-EOBdive 
A^culttnal  Pragram  Systems 

Develop  new  knowledge  and 
integrated  technologies  far  more 
effident  and  eoonomically  sustainable 
agricultural  production  systems. 

Program  Activity:  Integrate  the 
production,  processing,  and  marketing 
technologies  and  knowledge  into 
systems  that  optimiza  lasourca 
management,  improve  envirormiental 
quality,  andfiKdutate  technology 
transfer. 

Performance  Measures:  Demonstrate 
and  transfer  to  users  integrated  systems. 
Demonstrate  and  transfer  to  uaen 
computer-based  simulatioo  models  and 
dedsion-suppott  systems. 

Spedfic  Goal  1.1.2    Postharvest 
Technologies 


Develop  technologies  and  processes  to 
reduce  or  overcome  nontariff  trade  and 
quarantine  barriers. 

Program  Activity:  Develop  and 
evaluate  alternative  means  of 
controlling  or  eliminating  postharvest 
insects,  diseases,  and  spoilage 
organisms  in  agricultural  coounodities 
and  products. 

Performance  Measure:  Demonstrate 
techniques  to  control  or  eliminate 
postharvest  insects  and  diseases  and 
inoaasa  market  quahty  and  produd 
longevity. 

Program  Activity:  Develop 
technologies  to  replace  methyl  bromide 
to  meet  phytosanitary  requirements,  and 
to  improve  export  opportunities  for 
agricultural  commodities. 

Performance  Measure:  Demonstrate 
technologies  to  control  quarantine 
insects  and  diseases  on  fruit 

Program  Activity:  Develop  diagnostir 
methmls  to  identify  weeds,  diseases, 
and  pests  that  must  be  controlled  to 
permit  the  intematianal  movement  of 
animals,  plants,  or  animal  and  plant 
products. 

Performance  Measure:  New  and 
improved  diagnostic  tests  are  developed 
and  available. 

Spedfic  Coal  1.1.3    Produd  Quality 
and  Maricetability 

Improve  quality,  unifbrmity,  value, 
and  marketability  of  commodities  and 
other  agricultural  prtxlucts. 

Program  Activity:  Support  the 
mission  of  action/regulatory  agendes  by 
defining  and  charaderizing  the  desired 
physical,  chemical,  and  aesthetic 
properties  of  agricultural  commodities. 

Performance  Measure:  Provide 
knowledge  and  technology  to  expand 
and  improve  the  gradiitg  systems  for 
■gricoltural  commodities  and  products. 


Program  Activity:  Advance  the 
technology  for  measuring  important 
nutrients  and  othor  quality  compoDants. 

Perfcnnance  Msasura:  Danaoatnte 
methods  to  meocun  tfaa  critical 
processing  and  eod-uae  prapoities  of 
agricultural  oommoditiss  important  to 
the  agricultural  marketing  syitam  end  to 
the  processing  imlustry. 

Spedfic  Goal  1.1.4    Interaatiaaal 
Technology  Interchange 

Develop  a  strategy  for  seledivs 
international  research  interchange  to 
supplement  ARS  technology 
developments  and  strengthen 
competitiveness  of  U.S.  agriculture. 

Program  Activity:  Gain  acoass  to 
foreign  technology  developments 
throii^  tactical  selection  of 
opportunities  for  international  reaeardi 
cooperation  coherent  with  ARS 
domestic  programs. 

Perfonnance  Measure:  Strategic 
alliances  fonned  with  medfic  fbraign 
institutions,  leading  to  the  joint 
development  of  germplasm  and  value- 
added  technologies,  mutually  protadad 
through  intelledual  property 
agreements. 

General  Goal  1 .2   Develop  New  Uses 
and  Products 

"Develop  new  uses  and  new  products 
for  agricultural  conunodlties,  such  as 
alternative  foels.  and  devefop  new 
crops"  Explanatory  Statement:  ARS  will 
contribute  to  development  of  new  and 
alternative  crops,  new  food  and  nonfood 
uses  and  products  from  plants  and 
animals,  alternative  fuels,  and  new 
processes  and  other  technologies  using 
these  commodities. 

Spedfic  Goal  1.2.1    New  and 
AJternative  Crops 

Develop  new  end  alternative  crops 
with  economic  and  social  value. 

Program  Activity:  Introduce  and 
genetically  improve  new  and  alternative 
crops  to  iix3ease  divsroity  of 
agricult\inl  commodities  and  satisfy 
sodetal  needs. 

Perfonnance  Measure:  Experimentally 
demonstrate  genetically  improved  crops 
with  potential  for  successful 
introduction. 

Program  Activity:  Develop 
management  practices  for  productiaa, 
harvesting,  and  postharvest  handling  of 
new  alternative  crops. 

Performance  Measure:  Experimentally 
demonstrate  new  and  improved 

Cdudion,  harvest  and  poslharvast 
dllng  procedures  of  tneee  oops. 

Specific  Goal  1.2.2    New  Uses  and 
Products 

Develop  new  food  and  nonfood  uses 
and  products  from  plants  and  animals. 
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■nd  Daw  prooMHi  and  oIlMr 
tacfanologin  thM  add  vahM. 


I  AcUvtty:  iin|Dx>va 
,in  Old  davala|)  on 
bio|iiDdacts  and  lUM  that  win 
tha  damaod  (or  africuhunl 
cmuDodltia*. 

PofannanoB  MaamiK  Exparimantally 
dammutita  improviiapl*  in 
prooaaaing  tadUMloaiaa  and  devalop 
new  bioproducta  and  uaaa  that  hn« 
potential  to  inariiii  damand  far 
agricultural  commoditiaa. 

Outcome 2.  A  Second Secun Pood eaid 
Fiber  Sytem 

E]q[)lanataiy  Statamont:  AKS  will 
conduct  naaudk  ^rrifmii  to  ganarata 
knowiadge  wigaidh^  new  and  improved 
managamant  practtoa.  peat 
managiment  flnlagiaa,  (uatainaUe 
pioduGtian  lyalaiai.  and  the  oonliol  of 
potential  aadaniiants.  Food  HbCy 
teiearch  aniiira  waya  to  iiaaii  and 
control  potaatially  hannfal  food 
cootaminanta.  'ftaae  actiiriHea  will 
anauia  a  lala,  plamlfiil.  diveiae.  and 
aflofdable  luf^ly  of  food,  fiber  and 
other  agricultural  producta. 

Paifonnanoe  Goala:  During  the  S  yeen 
covand  by  tUa  atalagic  plan,  ARS  «riU 
reports 

•  b  basic  reaearch. 
—2.470  scientific  papers  published  in 

mfareed  joumala 
— 2,080  pteaaatatiooa  to  adentific 

crganiTatinna 
~40  basic  maaarcii  accomplishments 

with  signiBcaat  potentiJ  long-term 

benefits  to  U.S.  agricuhunl  industry 

and  American  aodaty 

•  In  applied  raaearch. 
—435  scientific  papers  published  in 

reiBioed  journals 
—365  prasentatiaos  to  sdmtific 

oiganiiatiaiis 
— 50  applied  rssissiji  accomplishments 

with  significant  potential  long-term 

benefits  lo  U.S.  agricultural  industry 

and  American  society 

•  In  developmental  research  and 
technology  tranahrs. 
— New  patent  applicalioas* 
— NewOtADAs* 
— New  licenses* 
— New  InteragBBcy  agreements* 
—New  plant  garmplasm  release  lo 

industry  for  futuier  development* 

•  In  nooformal  education. 
— 95  perceait  of  customer  requests 

received  and  handled  within 
established  time  bames 
— 12  ptesentatioBS  to  lay  and 
proiaasionol  ofganizatioDa 

•  in  higher  education. 
— knowledge  and  technologies  promptly 

conununicated  to  institutions  of 


higher  aducaUon  within  eatabliahed 
timekamaa 
—graduate  and  poatgraduale  studanu 
invohrad  in  ARS  raaaaich  Kiivitiaa*  * 

GenenU  Goal  2.1  Seam  Food  and  Fiber 
System 

Maintain  a  aafc  and  aacure  food  and 
fiber  system  that  meats  the  Natiao's 
naeda  now  and  in  the  hitiua. 

Ex]d«ntary  Statement  ARS'  raaeaich 
program  vriU  conserve  and  enhance 
genetic  resources  and  improve  the 
effioancy  of  agricultural  ptoductian  and 
proceasiiw  qralams  to  pnnride  America 
with  a  sale,  adequate,  secure,  afiotdable 
and  nutritious  supply  of  food  and  &bOT. 

Specific  Goal  2.1.1   Plant  and  Animal 
Production  Systems 

Improve  efficiency  of  agticultutal 
production  and  protection  systems  to 
eruure  the  security  of  the  Nation's  food, 
fiber,  and  aneiwy  supply. 

Propam  Activity:  Bih«n«-«  output  of 
agricultural  products  through 
development  of  new  production 
methods  that  m«irimi»»  net  economic 
returns  and  mininLize  input  costs  while 
using  enviroamentaUy  sustainable 
technologies. 

Performance  Measures:  Demonstrate 
increases  in  productivity  above  current 
levels,  using  sustainable  technologies. 

Demonstrate  a  mote  efficient  ana  cost- 
efiective  use  of  resource  inputs  while 
increasing  productivity  above  cumnt 
levels. 

DeveloD  and  demonstrate  new 
integratea  technologies  for  improved 
protection  of  plants  and  animals. 

Specific  Goal  2.1.2    Plant  and  Animal 
Geimplasm  Resources 

Acquire,  preserve,  evaluate,  and 
enhance  genetic  resources  and  develop 
new  knowledge  and  technologies  to 
increase  the  productive  cspacity  of 
plants  and  animals. 

Program  Activity:  Develop  improved 
genetic  engineering  and  conventianal 
methods  and  use  them  to  produce  new 
germplaam  with  increased  production 
potential,  improved  reaistattce  to  pests 
and  diseases,  and  enhanced  productive 
capacity. 

Performance  Measures:  Release  of 
improved  germplasm,  varieties,  and 
breeds  based  on  eSective  use  of  genetic 
resources. 

Improved  methods  for  identifying 
useful  properties  of  plants  and  animnU 
and  for  manipulating  the  genes 
associated  with  these  properties. 

Program  Activity:  Collect,  preserve, 
evaluate,  and  make  available  a  diverse 
range  of  germplaam  that  increases 
genetic  variability  and  enhances 
productive  capacity  and  food  and  fiber 
security. 


Pei'fuimance  Measures:  Maintenance 
of  collections  of  wsU-documented  plant 
and  animal  germplaam  of  importance  to 
U.S.  agricultural  aecurity. 

Specific  Goal  2.1.3    Plant  and  Animal 
Biological  Procaaaes 

Develop  biologicaUy  baaed 
technologies  to  improve  poductivity, 
aafoty,  nutrient  content,  and  quality  of 
plants  and  Antmala  and  their  producta. 

Program  Activity:  Conduct 
fundamental  and  applied  investigatioiia 
of  plant  and  animal  biological  processes 
that  influence  productivity,  safety, 
nutrient  content,  and  quality. 

Performance  Meaaiuv:  Make 
technologies  availabla  tor  improving 
prtxhictivity,  aafoty,  and  quoUty. 

General  Goal  2  J    Safe  Food 

"Maintain  an  adequate,  nutritious, 
and  safo  tupply  of  food  to  meet  human 
nutritional  needs  and  requirements." 
Explanatory  Statement:  ARS'  food 
safety  research  program  wiU  asaess  the 
safisty  of  animal  and  plant  producta  and 
develop  methods  to  control  potential 
food  contaminants.  The  human 
nutrition  research  activities  coverod  in 
this  general  goal  are  addrmaed  in 
outcome  3,  general  goal  3. 

Specific  Goal  2.2.1    Plant  and  Animal 
Product  Safety 

Provide  knowledge  and  means  for 
production  of  safe  plant  and  animal 
products. 

Program  Activity:  Develop  methods  to 
reduce  toxin-producing  an<var 
pathogenic  bacteria  and  fungi,  paraaites, 
mycotoxiru,  chemical  reaidues,  and 
plant  toxins. 

Performance  Measure:  TrsnsfiBr 
knowledge  developed  by  ARS  to 
industry  and  regulatory  agencies. 

Outcome  3.  A  healthy  and  properly 
nourished  population. 

Explanatory  Statement:  ARS  will 
conduct  research  to  generate  new 
knowledge  in  human  nutrition  that  will 
establish  the  relationship  between  diet 
and  health,  measure  food  consumption 
patterns,  and  develop  new  methods  to 
measure  the  nutrient  composition  of 
food.  The  outcomes  of  these  efforts  will 
be  a  safe,  and  nutritious  food  supply 
and  a  knowledge  base  that  enables 
people  to  make  healthful  food  choices. 
Performance  Goals:  During  the  5  yean    ~ 
covered  by  this  strategic  plan.  ARS  will 
report: 

•  In  baaic  research. 
— 325  scientific  pepers  published  in 

reC»eed  Journals 
— 275  presentations  to  scientific 

organizations 
— SO  basic  researdi  accomplishments 

with  significant  potential  long-term 
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benefits  to  U.S.  agricultural  industry 
and  American  socisty 

•  hi  applied  reaearch. 

— ^25  adentific  papers  ptiblished  in 

refined  jouinau 
— ^22  piaaentationi  to  sdantific 

organixatiaos 
— 50  applied  raaearch  accomplishments 

with  significant  potontial  long-term 

benefits  to  U.S.  agricuhtual  industry 

and  American  aodety 

•  In  developmental  reaearch  and 
technology  transfers. 

— New  patent  applications* 
— NewCRADAs' 
— New  licenses* 
— New  interagency  agreements* 
— New  plant  germplasm  releases  to 
industry  for  further  development* 

•  In  nonformal  education. 

— 9&  percent  of  customer  requests 
received  and  handled  within 
established  time  bames 

— 12  prasantatiotu  to  lay  and 
profeaoional  organizations 

•  In  higher  education. 

— Knowledge  and  technologies 
promptly  communicated  to 
institutions  of  higher  education 
within  established  time  frames 

— Graduate  and  postgraduate  students 
involved  in  ARS  raaeardi  activities'* 

General  Goal  3. 1    Nutritious  Food 

"Maintain  an  adequate,  nutritious, 
and  safe  supply  of  food  to  meet  human 
nutritional  needs  and  requirements." 

Explanatory  Statement:  ARS'  human 
nutrition  research  program  will 
establish  the  relation^p  between  diet, 
nutritional  status,  and  health 
throughout  life  and  the  contribution  of 
diet  to  diaaaae  resistance  and  the 
reduction  of  disorders  related  to 
nutrition.  The  program  wUI  develop 
methods  for  determining  food 
components  and  maintain  national  food 
composition  databases.  ARS  will 
monitor  food  consumption,  knowledge, 
attitudes,  and  behavior  of  the  U.S. 
population  and  design  and  test 
techniques  that  enable  people  to 
improve  their  nutritional  status.  The 
food  safety  activities  covered  in  this 
general  goal  are  addressed  in  outcome  2. 

Specific  Goal  3.1.1    Human  Nutrition 
Requirements 

Detramine  requirements  for  nutrients 
and  other  food  components  of  children, 
pregnant  and  lactating  women,  adults, 
and  elderly  of  diverse  racial  and  ethnic 
backgrounds. 

Program  Activity:  Using  population 
and  survey  <iata,  human  feeding  studies, 
genetic  models  of  metabolism,  animal 
studies,  and  other  methods,  establish 


indicators  of  nutrient  functioiu  that 
ahow  requiiaments  and  bioavailability 
of  food  companmts  and  thair  eflects  on 
health. 

Performance  Measure:  Indicators  of 
function  determined  and  related  to  diet 
and  health. 

Spedfic  Goal  3.1.2    Food  Compoaition 
and  Consumption 

Develop  techniques  for  detennining 
food  composition,  maintain  national 
food  composition  databases,  monitor  the 
food  and  nutrient  consumption  of  the 
U.S.  population,  and  develop  and 
transrer  effective  nutrition  intervention 
strategies. 

Program  Activity:  Develop  new 
methods  for  measuring  selected 
nutrients  and  food  components,  conduct 
surveys  of  food  consumpticHi,  analyze 
survey  results  to  determine 
consumption  of  nutrients,  and  design 
strategies  for  improvement. 

Performance  Measure:  Transfer  new 
measurement  techniques  and  data  to 
users,  release  results  of  surveys,  transfer 
effective  nutrition  intervention 
strategies. 

Spedfic  Goal  3.1.3    Nutritious  Plant 
and  Animal  Products 

Develop  mora  nutritious  plant  and 
animal  product;)  for  human 
consumption. 

Program  Activity:  Improve  the 
nutritional  value  of  animal  and  plant 
products. 

Performance  Measure:  Demonstrate 
improved  nutritional  quality. 

Outcome  4.  Greater  harmony  between 
agriculture  and  the  environment. 

Explanatory  Statement:  ARS  will 
conduct  multidisciplinary  research  to 
solve  problems  arising  bom  the 
interaction  between  agriculture  and  the 
environment.  New  practices  and 
technologies  will  be  developed  to 
conserve  the  Nation's  natural  resource 
base  and  balance  production  etBdency 
and  environmental  quaUty.  Since 
envinmmental  quality  is  a  global 
problem,  ARS  will  expand  collaboration 
with  foreign  reseerch  institutions.  The 
outcome  will  be  technology  and 
practices  that  will  mitigate  the  adverse 
impact  of  agriculture  on  the 
environment. 

Performance  Goals:  During  the  5  years 
covered  by  this  strategic  plan,  ARS  will 
report: 

•  In  basic  research. 
— 1,070  sdantific  papere  published  in 

refereed  journals 
— 900  presenlatiotu  to  adentific 

organizations 
— 50  basic  research  accomplishments 

with  significant  potential  long-term 


banefits  to  U.S.  agricultural  industry 
and  American  aodaty 

•  In  applied  niaaaich 

— 215  adentific  papats  pabUshad  bi 

refoteed  journals 
— 180  preaentatiana  to  scientific 

organizations 
— 50  appUed  roiearch  aooompHihmants 

with  significant  potential  long-term 

banefits  to  U.S.  agricultural  industry 

and  American  sodety 

•  In  developmental  reaearch  and 
technology  transfers. 

— New  patent  applications  * 
^4ewCRADAs* 
— New  licenses  " 
— New  interagency  agreements  * 
— New  plant  germplasm  releases  to 
industry  for  further  development  * 

•  In  nonformal  education. 

— 95  pen»nt  of  customer  requests 
received  and  handled  within 
established  time  frames 

— 12  presentations  to  lay  and 
profiBssional  organizations 

•  In  higher  education. 

— ^Knowledge  and  technologies 
promptly  communicated  to 
institutions  of  higher  education 
within  established  time  frames 

— Graduate  and  postgraduate  students 
will  be  involved  in  ARS  research 
activities** 

General  Goal  4. 1    Balance  AgriciJture 
and  the  Environment 

"Inaeaae  the  long-term  productivity 
of  the  United  States  agriculture  and  food 
industry  while  maintaining  and 
enhancing  the  natural  resource  base  on 
which  rural  America  and  the  United 
States  agricultural  economy  depend." 

Explanatory  Statement:  ARS  will 
conserve  and  enhance  genetic  resources, 
improve  the  efficiency  of  agricultural 
production  systems,  and  develop  new 
and  improved  high-quality  food  and 
nonfood  agricultural  and  industrial 
products  with  improved  pest  and 
<4i«»iM  resistance  and  better 
adaptability  lo  a  wider  range  of  climatic 
conditions.  ARS  will  develop  new  and 
improved  management  practices, 
eluddate  the  potential  efliacts  of  global 
climate  change,  and  develop  new  ways 
to  manage  crop  and  animal  production 
systems  in  the  changing  global  climate, 
develop  integrated  pest  management 
strategies,  and  integrated  sustainable 
agricultural  production  systems  to 
enhance  the  quality  and  productivity  oL 
the  Nation's  soil,  water,  and  air, 
ensuring  conservation  of  the  natural 
resource  bases  essential  to  meet  futiua 
needs. 
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Specific  Goal  4.1.1    Natural  Rasouioa 
Quality  and  Quantity 

Develop  new  and  improved 
mimijHiiieut  piacticet  that  wrill  anhanoa 
the  ((uolity  and  productivity  of  tlM 
Nation's  aoil,  water,  and  air  raaourcea. 

Program  Activity:  Develop  on-fium 
agricultural  practices  and  technologias 
to  aasMa.  predict,  and  improve  aoil, 
water,  and  air  quality. 

ParfbrmanoeMeasuie:  Demoaatrate 
agricultural  management  practicea  and 
technologies  that  protect  and  enhance 
the  environment  and  natural  resource 
baae. 

Propam  Activity;  Develop 
agiictmural  practices  and  technologies 
at  the  watershed  scale  that  conserve  and 
maintain  the  quality  of  natunl 
raaouroes. 

Performance  Measure:  Experimentally 
denumstnle  the  appropriateneaa  of 
watarahed-acale  {nactices  and 
technologiea  that  protect  the 
environment  and  natural  leaouroas. 

^Midfic  Goal  4.1.2    Global  Climats 
Qianga 

Increase  undetstanding  of  the 
responses  of  terrestrial  ecosystems  to 
manmade  and  natural  changes  in  the 
global  anviramnenL 

Program  Activity:  Quantify  the 
poaitiw  and  negative  aspects  of 
agricuhuie's  role  in  global  change. 

Performance  Measure:  Documentation 
of  agriculture's  effects  on  the  global 
environment 

Prowam  Activity:  Assess  and  predict 
how  changes  in  the  global  mivinHunent 
will  a&ct  agriculture. 

Parfbrmaoce  Measure:  Documentation 
'of  how  changes  in  the  global 
environment  aBisct  agriculture. 

Program  Activity:  Develop 
technologies  that  promote  operational 
efBdency  for  agriculture  in  a  changing 
global  climate. 

Peribrmanca  Measure:  Demonstrate 
techniques  that  can  improve  efBciency. 

Specific  Goal  4.1.3    Cropland  and 
Rangeland  Management  Strategioa 

Develop  cropland  and  rangeland 
management  strategies  (hat  will  improve 
quality  and  quantity  of  food  and  fiber 
producu  needed  for  U.S.  ' 
competitiveness. 

Program  Activity:  Develop  concepts 
and  practices  for  managing  ooplands 
and  langelands  that  will  accommodate 
major  inaesses  in  the  quantity  and 
quality  of  food  and  fiber  products. 

Performance  Measures:  Demonstrate 
cropland  and  rangeland  management 
strategies  that  improve  productivity  and 
efficiency  of  croplands  and  nngelands. 

Provide  information  directly  to 
farmers  and  through  public  agencies 


and  private  organizations  that  will  lead 
to  adoption  of  improved  cropland  and 
rangeland  management  strategies. 

General  Coal  4  J    Risk  Management 

"Improve  risk  management  in  the 
United  States  agriculture  industry." 

Explanatory  Statement:  ARS  will 
address  the  multifaceted  risks  that  ara 
inherent  in  the  U.S.  food  and  fiber 
prodoction  and  processing  systems. 
They  can  have  economic, 
envimnmental,  and  human  health 
components.  The  risks  asaociatsd  with 
weather  extremes,  such  as  droiights  and 
floods,  often  result  in  serious  economic 
looses  and  major  environmental  damage. 
Serious  crop  and  ■nim«l  loeaes  can  also 
result  from  temperature  extremes,  hail, 
and  other  weather  conditions.  Crop  and 
animal  producers  frequently  suSer 
severe  economic  losses  from  diseaaes, 
inaecta,  and  other  pasta.  Thia  general 
goal  is  tatgatad  toward  iniiiiiii°»irig  and, 
where  baidble,  eliminating  the  impact 
of  these  risks  through  development  of 
better  animals  and  plants  ana  improved 
production  and  processing  systems.  The 
presence  of  toxic  elements  and  bacterial 
contaminants  in  the  food  supply  is 
addressed  under  general  gou  8. 

Specific  Goal  4.2.1    Eccmomic  and 
Environmental  Risks 

itoduce  economic  and  environmental 
risks  through  improved  management  of 
agricultural  production  systems. 

I'rogram  Activity:  Develop  strategies 
and  methods  for  conserving  soil,  water, 
and  energy;  managing  pests  and 
diseases:  and  reducing  plant  and  animal 
stresses  to  minimize  economic  and 
environmental  risks  in  agricultural 
production  systems. 

Perfonnance  Measure:  Risk-raduction 
strategies  and  methods  transferred  to  the 
Nation's  agricultural  industry. 

Specific  Goal  4.2.2    Weather  and 
Enviroamental  Riaka 

Develop  tacfanologiea  for  predicting 
and  reducing  the  aocio4conomic  coats 
and  resource  damages  assodatad  with 
extreme  weather  variability. 

Program  Activity:  Develop  improved 
strategies  and  technologies  including 
crop  residue  management,  irrigation 
systems,  crop  pest  and  disease  forecast 
systems,  and  plant  and  animal  genetic 
improvements  that  reduce  the  effects  of 
extreme  wreather  variability  on  food  and 
fiber  production. 

Performance  Measure:  Improve 
strat^es  and  technologies  that  reduce 
the  eflbcta  of  extreme  weather 
variability. 


GenemlGoaJ4J    Safe  Production  and 
Procetsing 

"Improve  the  safe  production  and 
processing  of,  and  adding  of  value  to. 
United  States  food  and  fiber  resouioea 
using  methodathat  maintain  the  balance 
between  yield  and  environmental 
soundness." 

Explanatory  Statement:  ARS  will 
develop  new  and  improved 
management  practices,  integrated  pest 
management  strategies  and  integrated 
sustainable  agricultural  production 
systems  to  eiuiance  the  safaty,  quality, 
and  productivity  of  the  U.S.  agricultural 
production  and  processing  systems 
while  protecting  the  National 
environment. 

Specific  Goal  4.3.1    Past  and  Diaeaae 
Management  Strategies 

Develop  environmentally  safe 
methods  to  prevent  or  control  pests  and 
diseases  in  plants  and  animals. 

Program  Activity:  Develop  knowledge 
and  strategies  for  environmentally  safe 
pest  and  disease  management. 

Performance  Measure:  Deliver 
integrated  pest  and  disease  management 
strategies  that  are  cost  efiisctive  snd 
protect  natural  reaources,  human  health, 
and  the  environment. 

Specific  Goal  4.3.2    hitegrated 
Agricultural  Production  Systems 

Deveop  knowledge  and  integrated 
technologies  for  promoting  the  use  of 
environmentally  sustainable  agricultural 
production  systems. 

Program  Activity:  Develop  integrated 
agricultural  production  systems  that 
suatain  soil,  wratar,  air,  plant,  and 
animal  resources  snd  recognize  the 
importance  of  aocial  and  economic 
considerations. 

Performance  Meesures:  Demonstrate 
the  effectiveness  of  integrated 
agricultural  production  systems  in  the 
improvement  of  natural  rasoorcss  and 
protection  of  the  environmenL 

Provide  computer-based  models  and 
decision-support  systems  to  bimers, 
public  agenciea.  and  private 
OTganizations. 

Specific  Goal  4  J.3    Waste  Management 
and  Utilization 

Develop  and  transfer  cost-eSiBctive 
technologies  and  systems  to  use 
agricultural,  urban,  and  industrial 
wastes  for  production  of  food,  fiber,  and 
other  products. 

Program  Activity:  Improva  waste- 
mananemant  practices  and  systems  to 
lecycw  agricultural,  municipal,  and 
industrial  wastes  on  agricultural  lands 
in  more  profitable  anoenviranmentally 
boDeflcial  ways. 
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Perfbmianoe  Maasuia:  DamonaMla 
tacfanolo^es  to  store,  mix.  oompoat, 
inoculate,  incubate,  and  apply  wastes  to 
otitain  conaistent  economic  benefits 
while  at  the  same  time  minimizing 
environmental  degradation,  nutrient 
loss,  and  noxious  odors. 

Program  Activity:  Devise  technologies 
and  procaaaes  that  are  cost  effective  on 
a  small  scale  for  converting  agricultural 
residues  and  wastes  into  renewable 
energy  and  industrial  feedstocks. 

Performance  Measure:  Demonstrate 
the  converaioo  of  agricultural  waste  into 
liquid  fuels  and  industrial  feedstocks. 

Outcome  S.  Enhanced  economic 
opportunity  and  quality  of  life  for 
fanners,  ranchers,  rural  ciOiens  and 
communities. 

Explanatory  Statement:  ARS  will 
conduct  research  to  identih  new  crops, 
products,  technologies,  ana  practices  to 
increase  profitability,  expand  markets, 
add  value,  and  make  small-scale 
processing  capabilities  available  in  rural 
communities.  Access  to  technologies 
and  information  will  be  expanded  and 
simplified  so  that  farmers,  ranchers,  and 
rural  residents  can  obtain  information  in 
a  timely  manner.  Progress  towards  this 
outcome  will  be  seen  in  the  gradual 
strengthening  of  rural  economic  growth 
and  improvements  in  the  quality  and 
stability  of  rural  life. 

Performance  Goals:  During  the  5  yean 
covered  by  this  strategic  plan,  ARS  will 
report: 

•  In  basic  research. 

— 1,285  scientific  papera  published  in 

refereed  journals 
— 1,080  presentations  to  scientific 

organizations 
—SO  basic  research  accomplishments 

with  significant  potential  long-term 

benefits  to  U.S.  agricultural  industry 

and  American  society 

•  In  applied  research. 

— ISO  scientific  papers  published  in 

refereed  journals 
— 125  nreaentations  to  scientific 

oiganizaUoas 
— 50  applied  reseercb  accomplishments 

with  significant  potential  long-term 

benefits  to  U.S.  agricultural  industry 

and  American  society 

•  In  development  research  and 
technology  trsnsfera. 

— New  patient  applications* 
— NewCRADAs* 
— New  licenses* 
— New  interagency  agreements* 
— New  plant  germplasm  releases  to 
industry  for  further  development* 

•  In  nonformal  education. 

— 95  percent  of  customer  requests  and 
received  and  handled  within 
eetablisbed  time  frames 


— 12  praaentaUoaa  to  lay  and 

pndiaaaional  organizations 

•  In  higher  education. 
— knowledga  and  technologies  promptly 

commimicated  to  Institutions  of 

higher  education  within  establiahed 

timeframaa 
— graduate  and  poatgraduate  students 

involved  in  ARS  research  activities'* 

General  Goal  5. 1    Economic 
Opportunity  and  Tedinology  Transfer 

Conduct"  agricultural  reaearch  *  *  * 
to  promote  economic  opportunity  in 
rural  communities  and  to  meet  the 
increasing  demand  for  information  and 
technology  transfer  throughout  the 
United  Stales  agriculture  industry." 

Explanatory  Statement:  ARS  will 
integrate  basic  long-term  research  and 
targeted  short-term  research  to  develop 
new  technologies,  practices,  and 
prtxiuction  enterprises  that  increase 
profits,  enhance  the  ferm  ecosystem, 
and  develop  small-scale  processing 
technologie>  to  create  value-added 
products  from  agricultural  commodities. 
In  addition,  ARS  will  improve  access  to 
research  information,  target  information 
dissemination,  transfer  technology  more 
effectively,  and  enhance  exchange  of 
problem-solving  information  with 
domestic  and  international  research 
organizations.  While  the  introductory 
focus  of  this  goal  is  expanding  economic 
opportunities,  ARS  interprets  the 
information  and  technology  transfer 
provisions  to  apply  across  the  board  to 
all  areas  of  agricultural  research. 
Activities  specifically  related  to  the 
woric  of  the  National  Agricultural 
Library  are  addressed  in  initlBUve  2. 

Specific  Goal  5.1.1    Rural  Development 
Opportunities 

Develop  forming  systems  tailcsed  to    . 
diverse  agricultural  production 
enterprises  to  enhance  profits, 
sustainability,  and  environmental 
quality. 

Program  Activity:  Devise  new 
technologies  and  practices  and  adapt 
existing  ones  to  creete  new  and  diverse 
farming  enterprises,  products,  and 
markets. 

Performance  Measure:  Experimentally 
demonstrate  the  successful  operation  of 
aquaculture  systems,  evaluate  small- 
scale  animal  production  systems,  and 
enhance  high-value  hortiailtural 
products. 

Specific  Goal  5.1.2    Information  Access 
and  Delivery 

Provide  improved  access  to  and 
dissemination  of  information  to  increase 
public  knowledge  and  awareness  of 
agricultural  resmrch  to  aid  technology 


transfer,  snd  to  speed  up  sharing  of  new 
knowledge. 

Program  Activity:  Expand  the  use  of 
electronic  means  for  information 
delivery. 

Performance  Measure:  Make 
information  on  ARS  research  results  and 
inventions  available  electraoically  via 
the  internet  and  similar  reaources. 

Program  Activity:  Increase  use  of 
marketing  techniques  in  targeting  of 
public  information  and  technology 
transfer  products  and  activities. 

Perfonnance  Measure;  Provide  more 
cost-effective  and  efficient  public 
information  and  technology  transfer. 

Program  Activity:  Develop 
mechanisms  to  ensure  proper 
consideration  is  given  to  public 
information  and  technology  transfer 
needs  during  the  planning  and 
execution  of  research  propams. 

Performance  Measure;  Reaearch 
programs  include  iiiformaUon  and 
tech^oloey  transfer  considerations. 

Specific  Goal  S.1.3    Commercialize 
Research  Results 

Develop  technology  transfer  systems 
that  lead  to  commercialization  of 
research  results  by  industry. 

Program  Activity;  Enhance  the 
probability  of  success  in 
commercializing  ARS  technology  by 
ensuring  that  potential  cooperatore  and 
businesses  have  access  to  non-ARS 
information  on  financing  and  business 
and  product  development. 

Performance  Measure:  Provide  small 
businesses  with  contacts  and 
information  on  the  programs  available 
bom  public  and  private  sources. 
Program  Activity:  Increase  the 
flexibility  and  decrease  development 
time  for  technology  transfer  agreements. 

Performance  Measure;  Expand  the 
types  of  agreements  used  by  ARS  and 
delegate  signatory  authority  to  the 
lowest  feasible  level. 

ARS  Administrative,  Programmatic  and 
Management  Initiatives 

ARS'  general  goals  and  specific  goals 
focus  primarily  on  the  Agency's 
research  activities.  The  throe  ARS 
initiatives  represent  major  activities  that 
are  of  oveiaching  important  to  the 
agency  because  they  relate  to  and 
support  all  of  the  critical  work  of  the 
agency.  Each  initiative  has  been  given  a 
short  tide. 

Explanatory  Statements 

Under  each  initiative  is  a  brief 
explanatory  statement  that  describes 
bow  ARS  interprets  the  initiative  and 
relates  it  to  the  work  of  the  agency. 

Specific  Initiatives 

Under  each  of  the  initiatives  are 
aeveral  subinitiatives  that  focus  the 
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initiative  on  the  miaiioii  and  woric  of 
ARS.  Each  specific  initiative  has  been 
given  a  •hoit  title. 

Program  Activities 

The  pnwnm  acUvitias  daacribe 
briefly  and  braadly  what  activitias  AKS 
will  undertake  to  accompliih  each 

initiative. 

Petfonnanca  Measures 

The  perfonnance  meesurea  describe 
^lacific  achievements  tiut  indicate 
progtesg  toward  teaching  the  objectives 
of  each  initiative. 

AHmmi«tr«iiii«  >iigra»Miiatic.  and 
Managemenlliiitiatives 

taitiativel    Support  Education 

"Support  highw  education  in 
agricultuie  to  give  the  next  generation  of 
Americans  the  knowledge,  technology, 
and  applications  necessary  to  enhance 
the  competitiveness  of  United  States 
agriculture." 

Explanatory  Statement:  AKS  has  a 
very  limited  role  to  play  in  directly 
supporting  highw  education.  The 
agency  provides  training  opportunitias 
for  graduate  and  postdoctoral  students 
to  enable  them  to  gain  valuable 
knowledge  and  ei^erience.  Some  of 
these  scientists  are  eventually  hired  as 
full-time  employees  vvheie  they  serve  to 
maintain  and  «nh«nf.«»  the  agency's  core 
scientific  capaUlitiaa.  Most  go  on  to 
serve  U.S.  apiculture  in  other  Federal, 
Slate,  and  local  agencies,  private 
industry,  or  academia.  See  initiative  3, 
specific  initiative  3.4  ARS,  through  the 
programs  and  services  of  the  National 
Agricultural  Library,  provides  access  to 
information  for  institutions  of  higher 
education,  their  faculties,  reseercheis, 
and  students.  See  initiative  2.  In 
addition,  ARS  supports  public 
infomiation,  outreach,  and  educational 
activities.  See  general  goal  5.1,  specific 
goal  5.1.2,  and  initiative  2,  specific 
initiative  2.1. 

lnUiatiyfi2    National  AgricuHuml 
Library 

"Ensure  and  enhance  worldwide 
access  to  agricultural  infoimation 
tfarotigh  the  programs  of  the  National 
Agricultural  Library  (NAL)." 

Explanatory  Statement:  ARS,  through 
the  programs  and  services  of  the 
National  Agricultural  Ljlnary,  will 
ensure  that  agricultural  information 
essential  to  the  Nation  is  acqtmed. 
organized,  disseminated,  and  preserved 
for  current  and  future  use,  and  that 
appropriate  advances  are  made  to 
improve  aocaas  to  such  information. 


Specific  IniUaUvB  2.1    Access  to 
btfarmation 

Collect,  organize,  and  provide  access 
to  information  that  suppoits  agricultural 
prcjgrams  and  raspontu  to  infomiation 
needs. 

Program  Activity:  Ensure  that  the 
NAL  collectian  suppoits  the 
informatioo  needs  of  current  and  future 
custotners.  . 

Performai>ce  Maasurea:  bnpleqiented 
salectian  guidelines  for  the  electronic 
resources  to  be  acquired  and  use  by 
NAL. 

Expanded  representation  of  electronic 
formats  such  as  Internet  resources, 
online  databases,  and  digital  documents 
in  AGRiaSLA  (NAL's  bibUogiaphic 
datahwae  of  references  to  the  uteiature  of 
agriculture),  and  NAL's  <mline  catalog. 

Program  Activity:  Provide  access  to 
agriculture-related  information  and 
resources  over  a  network  where 
coimections  are  transparent  to  the 
customer. 

Performance  Meaaure:  A  gateway  is 
provided  to  a  large  body  of  electronic 
information  on  agriculture  over  a 
network  such  as  the  Intamet. 

Program  Activity:  Collaborats  with 
land-grant  imiversities  and  other 
institutions  of  higher  education  to 
improve  access  to  information  for 
faculty  and  students. 

Performance  Meesurr.  Demonstrate 
increased  use  of  agricultural 
information  by  insdtutiaas  of  higher 
education. 

Specific  Initiative  2.2    Meet  Customer 
Needs  for  Information 

Anticipate  and  provide  information 
products  and  services,  including 
educational  programs,  that  enable 
NAL's  diverse  customers  to  identify, 
locate,  and  obtain  deaired  in&smatian 
on  agricultural  topics. 

Program  Activity:  Use  now 
technologies  and  methods  to  promote 
bstar  delivery  of  information  services. 

Performance  Measure:  The  time  for 
processing  requests  for  services  and 
delivering  the  information  requested  is 
further  reduced. 

Program  Activity:  Enhance  the 
coverage,  currency,  and  accessibility  of 
NAL-produced  databases. 

Performance  Measure:  The  gap 
between  the  time  that  information  is 
published  and  made  available  in  NAL- 
pioducad  databases  is  further  reduced 

Program  Activity:  Develop  and 
implement  a  multibceted,  integrated 
training  program  that  enables  customers 
to  take  fiill  advantage  of  current  and 
emerging  technologies  and  infoimation 
systems. 

Performance  Measure:  Eicpanded 
provision  of  Internet  and  other 


tachnology-related  training  programs  tar 
NAL  customeiB. 

Spedfic  Initiative  2.3    Piaawation  of 
^gnificant  Materials 

Preserve  sjgnlflcant  and  impottant 
woiks  in  agriculture  and  the  fields 
related  to  agricultare  to  ensure 
availability  of  NAL's  collections  to 
ctment  and  future  generations. 

Program  Activity:  Woik  with  the  land- 
grant  universities  and  other  nati(Hial 
and  international  orgmlzations  to 
coordinate  preservation  of  USDA 
documents,  agricultius-related 
publications  of  other  Federal  and  State 
agencies,  and  other  materials  important 
to  agriculture. 

Performance  Measure:  Establishment 
of  a  national  an^ve  for  agricultural 
literature  that  serves  as  a  centralized 
storage  facility  for  archival  copies 
prepared  by  cooperetors  in  the  program. 

Program  Activity:  Coordinate 
evaluation  of  digital  preservation 
technologies  and  recommend  policies 
and  procedures  for  cooperetors  in  the 
national  preservation  program  for 
agricultural  materials. 

Performance  Measure:  Development 
of  a  program  for  monitoring  quality  of 
electronically  archived  materials  to 
ensure  that  the  data  remain  accessible. 

Initiatives    Creative  Leadership 

Promote  exoelleiHX,  relevance,  and 
recognition  of  agricultural  research 
through  creative  leadership  in 
management  and  development  of 
resources,  communications  systems, 
and  partnerships  with  our  customers 
and  stakeholdm. 

Explanatory  Statement:  ARS  research 
administrators,  research  leaders,  and 
scientific  staffs  are  responsible  for 
promoting  the  excellence,  relevance, 
and  recognition  of  ARS  research 
programs  as  part  of  the  U.S.  agricultural 
research  community.  This  indudes 
exercising  leadership  in  developing  a 
national  research  agenda,  strengthening 
relationships  with  States  and  private 
partners,  and  eSectively  managing  the 
agency's  research  intraatructure  to 
preserve  its  core  capacity  for 
agricultural  researcL 


Specific  InitiativB  3.1 
Research  Agenda 


Develop 


Identify  ARS  program  priorities  and 
core  research  capabilities  and  use  them 
to  provide  leadership  in  development  of 
the  coortiinated  REE  and  national 
research  agendas. 

Program  Acfivify:  Develop  the  annual 
perfonnance  plan  as  required  by  GFRA. 

Parfonnance  Measure:  The  annual 
parfonnanca  plan  Is  daUvared  on  time. 
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Program  Activity:  Rscommmd 
prioritias  for  inclusion  in  the  REE 
Cootdinated  Resoaich  Agenda. 

Parfonnance  Measure:  Meet  REE 
deadlines  for  submission  of  material  for 
inrlii«inn  in  the  Coordinated  Research 
Agenda. 

Program  Activify:  Articulate 
approaches  to  addressing  the  Nation's 
most  critical  agricultural  research  needs. 

Performance  Measure:  Annual 
cuufeiences  of  public  and  private 
individuals  are  convened  to  discuss 
major  researcfaable  issues  in  agriculture 
and  to  articulate  approaches  to 
addressing  these  problems. 

Program  Activity:  Respond  to  urgent 
national  problems  that  require 
reallocation  of  resources. 

Performance  Measure:  Rapid 
responses  to  crises. 

Specific  IniUativa  3.2    Customer 
Service 

Improve  customer  service. 

Prograni  Activity:  Develop  and 
implamoit  customer  service  plans,  and 
evaluate  their  aSactiveness. 

Perfonnance  Measure:  Improved 
customer  satisfoction. 

Program  Activity:  Solicit  ctistomer 
input  in  improving  ARS  programs, 
products, -and  services. 

Performance  Measure:  Customer 
needs  are  identified. 

Specific  Initiative  3.3    Management  of 
Fadlitias 

Provide  appropriately  equipped 
Federal  facilities  required  to  support  the 
research  and  information  activities  of 
ARS  into  the  next  century. 


Program  Activity:  Dsvalop  criteria 
and  priorities  for  the  oonatraction, 
consolidation,  modoniization,  and 
closure  of  bdlittes. 

Performance  Meesure:  Oiteria  and 
priorities  identified. 

Specific  Initiative  3.4    Maintenance  of 
Core  Research  Capabilities 

Develop  and  implement 
comprehensive  human  resource  systems 
and  policies  to  support  and  enhance 
ARS'  core  research  capabilities  while 
maintaining  the  flexibilify  to  shift 
research  and  form  interdisciplinary 
teems  to  address  emerging  problems. 

Program  Activify:  Develop  a 
comprehensive  plan  to  assemble  a  core 
capabilify  of  scientific  expertise  to  meet 
the  needs  of  long-term  research 
objectives  and  goals  with  the  abilify  to 
respond  quickly  to  emerging  needs. 

Provide  training  opportuiuties  for 
graduate  and  postdoctoral  students. 

Performance  Measures:  Identify  core 
cspabilify  remurements  and  develop  a 
scientific  staff  to  meet  long-term 
research  needs. 

Establish  a  database  of  ARS  experts  by 
discipline  and  research  areas  of 
expertise. 

Train  1,750  postdoctoral  students, 
select  10  percent  to  fill  fulltime 
positions. 

Specific  Initiative  3.5    Prtnride 
Administrative  Support  to  REE 

Serve  as  the  lead  agency  in  providing 
administrative  and  financial 
management  services  for  Research, 
Education,  and  Economics. 


Pro-am  Activity:  Solicit  customer 
input  and  develop  strategic  plan  far 
administrative  and  fiiuinriaf 
management  services. 

Performance  Measures:  Customer 
participation  in  plaiming  processes. 
Strategic  plan  is  developed  and 
communicated  to  REE  customers. 

Specific  Initiative  3.6    Program 
^loellence  and  Relevance 

Ensure  excellence  and  relevance  of 
ARS  programs  through  a  variefy  of 
comprehensive  reviews. 

Program  Activify:  Obtain  broad-based 
peer  review  of  all  ARS  research  projects. 

Performance  Measure:  Internal  and 
external  peer  reviews  are  conducted  on 
all  research  projects  before 
implementation. 

Program  Activify  Periodically  review 
the  qualify,  quantify,  and  impact  of  the 
work  of  ARS  scientists. 

Performance  Measure:  Review  of  the 
productivity,  quality,  and  impact  of 
individual  scientisu  is  conducted  as 
scheduled  in  the  Research  Position 
Evaluation  System  (RPES). 

Program  Activity:  Continuous  input 
on  the  relevance  and  qualify  of  ARS 
research  programs  is  solicited  from  peer 
scientists  and  users,  evaluated,  and 
implemented  where  appropriate  to  the 
ARS  mission. 

Performance  Measure:  Program 
reviews  are  conducted  periodically,  and 
programs  are  sustained  or  redirected  as 
appropriate. 
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The  fbOowing  will  appear  on  the 
inside  back  cover  of  the  published  plan. 

The  ARS  Pledge  to  Customer  Serrice 
In  addition  to  the  customer  focus  in 
GPRA,  the  President's  Executive  Order 
12862  Customer  Service  Standards 
mandated  each  agency  to,  among  other 
things,  "identiiy  the  customers  who  are 
served  by  the  agency"  and  establirii  and 
"post  snvice  standards  and  measure 
resuits  against  them."  A  worii  group 


developed  the  following  customer 
service  pledge.  «diich  applies  to  all  AKS 
onployeas: 

Our  visian  of  customer  service: 

To  practice  the  highest  standards  of 
integrity  and  ethical  conduct 

To  dedicate  ourselves  to  quality  and 
excelleDce. 

To  provide  objective  and  fiulual 
infonnation  to  our  customers. 

To  value  and  treat  each  customer 
courteously. 


To  listen  to  our  customers  and  strive 
to  understand  their  needs. 

To  q>preciate  the  diversity  of  our 
customers  and  respect  their 
contributions. 

To  provide  timely,  complete,  and 
understandable  responses  to  customer 
requests. 

To  treat  our  coworkers  as  customers. 
(PR  Doc  96-l«462  Filed  7-17-96: 1:47  pm) 
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OePAHTMBfT  OF  THE  MTtnOR 


WCFMPirtao 


M0niBfy  Mid  HunHno;  PrapoMd 
FWMMMfiM  for  Eflfly*8MB0ci 
•Mgralory  BM  HuMlfeig  ItaguMlena 

AOncr:  Fi«h  and  Wildlife  Sorvica. 

Intarior. 

ACnoM:  Propoaed  rule;  Sui^iamanUl. 


:  Ths  Fish  ind  WildUb  Sanrlce 
(haniiurftar  tha  Service)  i«  propofiiiis  to 
aaldilish  the  19B6-97  eaily^aeaKm 
hunting  ragulatioB*  faff  oartiin 
migntocy  guna  birds.  The  SovicB 
umoally  pteaoibes  ttameworics,  or 
outer  limits,  for  dates  and  times  wlien 
hunting  may  occur  and  the  ftnnrirpMm 
number  of  birds  that  may  be  lalcen  and 
poaaesaed  in  early  sesiiiin  Early 
season  generally  open  prior  to  October 
1.  and  include  seasons  in  Alaska, 
Hawaii,  f>ueito  Rico,  and  the  Virgin 
Islands.  These  ftameworks  are  neceaaary 
to  allow  Stale  aelectioos  of  final  seasons 
ami  limits  and  to  allow  recrsational 
harvest  at  levels  compatible  vrith 
popuiatioo  status  and  habitat 
cooditicns.  This  supplement  to  the 
pn^KMad  rule  also  providaa  the 
Service's  final  legulatcny  altanialives  for 
the  1996-47  duck  hunting  season. 
MTVS:  The  comment  period  Ibr 
propoeed  esrly-season  frameworks  ivill 
and  on  August  1, 1996:  and  for  late- 
ssasoD  proposals  on  September  3, 1996. 
The  Service  will  hold  a  public  hearing 
on  late-season  rsgulatioiis  August  2, 
1986,  starting  at  9  ajn. 
ADOMOKK  The  Service  will  hold  a 
puUic  hearing  August  2  in  the 
Department  of  the  Interior's 
Auditorium.  1M9  C  Street.  NW.. 
Wsahington,  DC  Parties  should  submit 
written  comments  oa  theae  proposals 
and/or  a  notice  of  intention  to 
participate  in  the  lats-season  hearing  to 
the  Chief,  Office  of  Migratory  Bird 
Management  (MBMO),  U.S.  Fish  and 
WUdUfe  .Service,  room  634 — Arlii^on 
Square,  Waahington.  DC  20240.  The 
public  may  in^iect  comments  during 
normal  busiaess  hours  in  room  634, 
Arlington  Square  Building,  4401  N. 
Fairfax  Dkive,  Arlington,  Virginia. 

roR  Fwncn  mtommikn  oomtact:  Paul 

R.  Schmidt,  Chiet  MBMO,  U.S.  Fiah 
and  WUdlUe  Service,  (703)  35»-1714. 

sumaaNTAUT  MFOMunoN: 


part  20.  The  pmibaal  dealt  with  the 
aatiUiahinaat  of  aaasoos,  limits,  and 
otharragulatians  far  migratory  game 
birds  under  M  2ai01  throu^  20.107. 
20.109.  and  2ailO  of  aubpart  K.  On 
lune  13. 1096,  the  Service  pubUafaad  in 
tha  FManI  KagWar  (61  FR  30114)  a 
secood  documant  providing 
supplemental  propoaala  far  early-  and 
Jala-aaaaoai  migntory  bird  hnnUng 
wgiilations  Cnmewnka.  The  June  13 
supplemant  also  provided  dstallad 
innnnatiaa  on  tbs  1906-97  ngubtoty 
achedule  and  announced  tha  Service 
Migralny  Bird  RegulaUoos  Commlttse 
and  Flyway  Council  mnntinn  On  June 
14, 1996,  the  Service  publiafaed  in  the 
Federal  Baalslai  (61  PR  30490)  a  third 
document  descrihing  the  Service's 
propoeed  1996-07  regulatory 
ahnnatives  far  dud:  bunting  and  its 
intent  to  nnnsidsr  -rtihlithlng  a  qiacial 
youth  waterfowl  hunting  day. 

This  document  is  thelourth  in  a 
series  of  propoaed.  supplamsotal,  and 
final  rulemudng  documents  far 
mimtoiy  Uid  hunting  regulations  and 
deals  specifically  with  proposed 
frameworks  for  early-season  regulaiiona. 
It  will  lead  to  final  frameworks  from 
which  States  may  select  season  dates, 
shooting  hours,  and  daily  bag  and 
possession  limits  for  the  1996-97 
season.  The  Service  has  considered  all 
pertinent  comments  received  throi^ 
jtdy  8, 1996.  in  developing  this 
documstt  In  addition,  new  prapoaala 
for  certain  early-season  regulatiaaa  are 
provided  tor  public  comment  Comment 
periods  at*  specified  shove  under 
DATCa  The  Service  will  publish  final 
regulatory  frameworks  for  eariy  seat 
in  the  Federal  Baglilsr  on  or  about 
August  16, 1996. 


is  supplennental  piupused 
rulemaking  consolidates  furtfan  changes 
in  the  oritfnal  framework  propoaala 
pobiished  in  the  March  22  rsdasvl 
lafialsr.  The  regulations  for  early 
walarfawl  hunting  seesons  prop<Msd  in 
this  document  sre  based  on  tlie  most 
current  information  availabla  about  the 
status  of  waterfowl  populstions  and 
habitat  conditions  on  the  breeding 
pounds. 


■  Schedde  far  laoa 
On  Mardi  22. 1996.  the  Service 
puUiahed  in  the  Federal  Kagistar  (61 
FR  11992)  a  propoaal  to  amend  50  CFR 


atPiMicHaviiig 

Five  Service  employees  pnaanted 
reports  on  the  status  of  varioua 
minatory  bird  species  for  which  early 
hunting  seasons  are  proposed.  These 
laports  are  briefly  reviewed  below. 

Dr.  Jim  Oubovaky.  Waterfowl 
Specialist,  presented  informadoD  OD 
1996  habitat  ccnditions  for  waterfowl, 
pnliminary  eatimataa  of  duck 
slwodaoce,  and  harveaU  during  the 
199S  September  teal  seasons.  Most  of 
the  midcontlDent  region  experienced 


unusually  cool  temperatures  during 
May  and  early  June.  Spring  condiboos 
were  delayed  approxiniately  2-3  weeks 
throughout  most  of  the  region.  In  the 
northocotral  United  States,  southern 
Saakatcbewan.  and  aoudMin  Manitoba, 
habitat  conditiana  far  nesting  ducks 
wore  good  to  exoellanL  Abundant  water 
existed  in  natural  and  artificial  basins, 
and  land  managed  in  conservation 
waawments  in  the  United  Statea 
continued  to  provide  good  nesting 
cover.  Southom  Alberta  had  improved 
wetland  conditions  relative  to  recent 
years,  but  nesting  cover  was  limited 
becauae  grazing  reduced  the  amount  of 
residual  vegetation,  and  cool 
tamperatures  slowed  growth  of  grasses. 
The  pood  estimate  for  the  northcentral 
United  States  and  prairie  Canada 
combined  was  7.S  million.  This  estimate 
was  the  second  highest  recorded,  and 
was  61  percent  above  the  long-term 
average.  Farther  north  in  the  prairie 
provinces  and  in  the  Notthwast 
Territories,  habitat  conditions  were 
much  improved  from  last  spring,  t^en 
habitats  were  extremely  dry  and  forest 
fires  were  common.  This  year,  most 
areas  hsd  airundant  water.  Conditions  in 
Alaska  and  in  survey  areas  throughout 
eestem  portions  of  the  United  Ststes 
and  Canada  also  were  favorable  for 
nesting  waterfowl.  Estimates  of  duck 
abundance  for  moat  species  during 
wring  1996  generally  vtere  similar  to 
thoae  of  last  year.  Blue-winged  teal  and 
northern  shoveler  increased  in 
abundance.  American  wigeon  niunbers 
decreaaed.  The  199S  May  breeding 
population  survey  yielded  an  estimate 
of  6.4  million  blue-winged  teal,  which 
was  greater  than  the  1995  estimate  of  5.1 
million  and  53  percent  above  the  long- 
term  average.  The  estimated  harvest  of 
blue-wittged  teal  during  the  1995 
September  teal  season  was 
approximately  370,000  birds,  which  was 
about  100,000  birds  more  than  the  1994 
teal-sesBon  harvest.  However,  the  1995 
estimate  was  within  the  range  of 
harvests  experienced  historically.  Band- 
reoovety  rates  of  blue-winged  teal 
suggested  that  199S-06  harvest  ntes 
were  simil«r  to  or  lower  than  thoaa 
during  the  1970's  and  early  lOM's. 

Dr.  David  Cailhamer,  Wildlife 
Biologist,  reviewed  the  status  of  sevsral 
populations  of  Canada  geese  for  which 
the  Service  is  proposing  September 
seasons.  In  Alaska  five  subspecies  of 
Canada  geese  are  hunted  including 
Dusky  Canada  geese  and  Cackling 
Canada  geese.  Numbers  of  Dusky 
Caiuda  geese,  which  nest  primarily  in 
the  Copper  River  Dehs  of  Alaska,  have 
declined  steadily  since  an  earthquake  in 
1964  altered  their  neatiiig  habitat  and 


raaultBd  in  kwand  raaniUasnt  lalea. 
The  Jmuary  1999  popufetlon  indsx 
iwraalad  approximalaly  BJOO  gsaoe. 
Unfartuaatsly.  no  smvm  waa  conducted 
in  Jaiuiary  1996  due  to  &»  furloogh  of 
federal  amployeea  and  inclement 
weather.  However,  preliminary  results 
from  a  spring  Purvey  of  Dusky  geese  on 
the  Copper  River  DelU  suggest  that  the 
sizs  of  the  breeding  population  is 
similar  lo  the  record-low  size  otwerved 
last  sptiiW.  The  Service  remains 
conoamM  about  the  continued  poor 
status  of  this  population.  The  December 
1995  survey  of  Cackling  Canada  geese 
revealed  apisoximataly  161.000  geese, 
which  waa  about  6  percent  higher  than 
1994  index.  This  population  has  grown 
approximately  14  percent  per  year  since 
1986.  The  3  other  subspecies  of  Canada 
geeae  hunted  in  Alaska  are  thought  to  be 
at  or  above  objective  levels.  In  the 
Pacific  Flyway,  the  Rocky  Mountain 
Population  of  Canada  geese  increased  18 
peroent  from  1995  to  109,000  geese.  The 
populaUon  of  Mississippi  I^yway  giant 
Canada  geeae  has  titcrsaaed  at  a  rate  of 
about  5  percent  per  year  during  the  last 
10  years.  In  some  areas,  numbers  of 
giant  geeae  have  increased  to  reccnd- 
hd^  and  nuisance  levels.  Tlie  situation 
is  similar  in  the  northeastern  U.S., 
where  the  "resident"  goose  population 
has  approximately  doubled  timx  1989 
to  neariy  600,000  birds.  The  Service  is 
concerned  about  the  rapid  growth  nte 
and  large  sizes  of  resident  Canada  goose 
populations  in  psrts  of  the  Atlantic  and 
Mississippi  Flyways.  In  some  regions, 
the  management  of  these  large 
populations  of  resident  geese  is 
confounded  by  the  presence  of  other 
populations,  which  are  below 
populstion  obiectives.  A  case  in  point  is 
the  migratory  populatian  of  Atlantic 
Canada  geese  which  nests  in  northern 
Quebec  end  winters  in  the  Atlantic 
Flyway.  TTie  number  of  breeding  pairs 
of  Atlantic  Canada  geese  has  declined 
from  118.000  in  1968  to  only  29,000  in 
1995.  The  Service  recognizes  the 
diallenge  feeing  management  agencies 
which  are  striving  to  increase  migrant 
populatioiu,  while  simultaneously 
attempting  to  decrease  resid^it 
populstions. 

Mr.  David  Sharp,  Central  Flyway 
Rapreaentative,  repotted  on  the  status 
and  harvests  of  ""Hhill  cranes.  The 
Mid-Continent  Population  appears  to 
have  stabilized  following  dramatic 
increases  in  the  eariy  19808.  The  Central 
Platte  River  Valley  1996  preliminary 
spring  index,  unumecled  for  visibility, 
was  315.200.  This  index  is  15  percent 
higbar  than  190S's  index  of  273,376. 
However,  the  photo-coirected  3-year 
average  far  the  1093-95  period  was 


304,093,  which  was  6  pansant  below  the 
previous  year's  3-y«ar  running  average 
and  withbi  tha  ombllalied  population- 
objective  range  of  943.000-46S.000 
oanea.  All  Central  Flyvray  States, 
except  Nebraska,  aladad  to  allow  crane 
hunting  in  portioos  of  their  respective 
Statas  in  1995-06:  about  20.200  Federal 
permits  woe  issued  and  approximately 
7.400  petmittaee  hunted  one  or  man 
timaa.  The  number  of  permittees  and 
active  hunters  were  similar  to  the 
previous  year's  seasons.  About  20,777 
cranea  were  harvested  in  1995-96,  a  20 
percent  increase  bom  the  previous 
year's  estimate.  Harvest  from  Alados, 
Caiuda  and  Menco  are  estimated  to  be 
less  than  10,000  for  1995-96  spori- 
hunting  seasons.  The  total  North 
American  sport  harvest  was  estimated  to 
be  about  34,773,  which  is  sn  all  time 
record  high  level.  Annuel  surveys  of  the 
Rocky  Mountain  Population,  which 
migtataa  through  the  San  Luis  Valley  of 
Colorado  in  March,  suggeat  a  relatively 
stable  population  since  1964.  The  1996 
index  of  20400  cranes  was  within  the 
established  objective  range  of  18,000- 
22,000.  Limited  special  seasons  wan 
held  during  1995  in  portions  of  Arizona, 
Montana,  New  Mexico.  Utah,  and 
Wyoming,  and  resulted  in  an  estimated 
hDvest  of  378  cranes. 

Dr.  John  Bruggink.  Eastern  Shore  snd 
Upland  Game  Bird  Specialist,  reported 
on  the  1996  status  of  the  American 
woodcock.  The  1905  recruitment  index 
for  the  Eastern  Region  (1.2  immatures 
per  adult  female)  was  29  percent  below 
tha  long-term  regional  average;  the 
recruitment  indnc  for  the  Central  Region 
(1.4  immaturea  per  adult  female)  was  18 
percent  below  the  long-term  regional 
average.  Singing-ground  Siuvey  data 
indicated  that  the  number  of  displaying 
vroodcod:  decreased  (P<0.01)  between 
1995  and  1996  in  the  Eastern  and 
Central  regions  (-20.2  and  -11.5  percent, 
respectively).  Trends  from  the  Singing- 
ground  Survey  during  1986-96  also 
were  negaUvs  (-3.2  and  -3.7  percent  per 
year  for  the  Eastern  and  Central  regions, 
respectively)  (P<0.ai).  There  were  long- 
term  (1966-96)  declines  (P<0.01)  of  2.5 
percent  per  year  in  the  Eastern  liagion 
and  1.6  percmt  per  year  in  the  Central 
Region. 

Mr.  David  Dolton.  Western  Shore  and 
Upland  Game  Bird  Specialist,  presented 
the  mourning  dove  population  status. 
The  report  summarized  call-count 
information  gathered  over  the  past  31 
years.  Trends  were  calculated  for  the 
most  recent  2  and  10-year  intervals  and 
for  the  entire  31-year  period.  Between 
1995  and  1996.  the  average  number  of 
doves  heard  per  route  declined 
significantly  in  all  three  management 
units.  In  the  Eastern  Management  Unit 


(EMU),  a  significant  decline  in  do«w 
laieiil  was  fnund  mmrtha  mnst  rsrent  in 
yeaia,  but  no  tnod  was  indicatad  ovar 
31  years.  Tha  Cantnl  Managamant  Unit 
(CMU)  showed  signlBrant  dadiiies  tat 
both  tha  10  and  31-year  time  framaa.  b 
the  Wsalvn  Man^amam  Unit  (WMU). 
no  trood  waa  evidanl  ow  tbs  moat 
recent  10  yean,  but  then  has  been  a 
.i^gniBi^jnt  jtiirlilm  over  31  years.  Ttenda 
far  dovaa  aean  at  the  unit  level  over  the 
10  and  31-year  paiioda  agreed  wift 
trends  for  doves  heard  in  tha  WMU.  No 
trend  was  found  in  doves  seen  over  10 
yean  in  the  EMU  and  for  31  yeen  in  the 
CMU.  Trends  for  doves  seen  in  other 
time  periods  wen  oompatabla  to  dxiea 
in  doves  heard. 

Mr.  Dolton  alao  presented  tha  (tatua 
of  western  white-winged  doves  in 
Arizona.  Since  the  lOSO's.  wfaitewisg 
populations  have  remained  relatively 
staole.  The  1996  whitewing  call-count 
index  of  31.1  doves  heard  per  route  wee 
eaaentially  the  same  aa  the  index  of  31.2 
doves  heard  per  route  in  1995.  Since 
1967.  hunters  have  harvested  around 
100,000  birds  annually.  In  1095.  an 
estimated  107,000  birds  were  harvested, 
a  22  percent  decrease  from  1994. 

Mr.  Dolton  then  reported  on  the  status 
of  eastern  white- winged  doves  and 
white-tipped  doves  in  Texas.  Results  of 
the  1996  whitewing  call-count  survey 
indicate  391,000  birds  wen  nesting  in 
the  Lower  Rio  (kande  Valley  coun&ea  of 
Start,  Hidalgo,  Cameron,  and  Willacy. 
This  is  an  11  percent  decrease  from 
1995,  but  6  percent  below  the  previous 
e-year  average  count  (1990-95).  This 
decline  may  be  due  to  e  drought  in  the 
Lower  Rio  Grande  Valley  since 
DecsndMr  1994  which  may  l>e  affecting 
available  native  and  domestic  feed  and 
nesting  habitat.  In  Upper  South  Texas, 
■n  estimated  620,000  whitewings  were 
nesting  throughout  s  19-county  aree. 
This  was  essentially  the  same  count  as 
lost  year.  West  Texas  also  supports  a 
small  population  of  whitewings.  The 
1996  estimate  of  18,750  birds  was  19 
percent  above  the  1995  estimate.  For 
white-tipped  doves,  an  average  of  0.47 
birds  were  beard  per  stop  in  both  brush 
and  citrus  locations  in  1996. 

Last,  Mr.  Dolton  presented  population 
and  harvest  information  on  bana-tailed 
pigeons.  Band-tailed  pigeons  sre 
mani^ed  as  two  separate  populationa: 
the  Coastal  Population  (Waiiiington, 
Oregon,  California,  and  Nevada)  and  the 
Four-comers  or  Interior  Population 
(Utah,  Colorado.  Arizotia,  and  New 
Mexico).  For  the  Coastal  population,  the 
Breeding  Bird  Survey  (BBS)  indicates  a 
significant  decline  between  1968  and 
1995.  Mineral  site  counts  conducted  in 
Oregon  in  1995  showed  a  23  peroant 
decrease  in  pigeon  use  over  1994. 
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Wafaingtoo'i  caU-count  iluwad 
MMOtiaUy  no  chu>g>  in  tba  popuktlon 
bat%raen  1904  uid  1905.  Betwaan  1975 
and  199S  then  «ra<  no  fionificant  band 
bund  ia  tba  population.  Uita 
aignlfkant  Inciaaiii)  w«»  no«Bd  during 
tha  aKH*  (aoam  S-yaar  pariod  batwaan 
1991  and  19H.  TVfo  im^ract  popuktioB 
waHmataa  roggaat  that  tha  pomulatton 
waa  batwaan  2.4  and  3.1  lailnaa  fciids 
ia  1992.  With  nrnirinirfug  laetrictlcBa  on 
big  limits  and  naaon  hngth.  tlM  199S 
bovaat  waa  an  aitimatad  2,074  pigaana 
inOragaaaad  10.428  in  CaUfamia. 
Wathington  haibad  adoaad  laaion 
rinoB  1991.  b  tha  FouiMxmMn  aiaa, 
BBS  data  ibowad  a  ■tablepopulation 
batwaan  1966  and  1095.  The  lOOS 
oomUnad  hnraat  ior  all  tour  Stataa  waa 
1,518  Urdi;  waU  below  tha  harvaal  in 
■artiar  yaaia  addcfa  ranged  up  to  6,000 
Urd& 


Mr.  Dale  Baitlatt,  nniiaaiailliig  the 
Humana  Sodaty  of  the  United  Slalaa 
(HSUS),  ajcpiBieeJ  conoem  that  tha 
Sarrioe  cootinuaa  to  aitabUah  Ubeial 
hunting  legulatiaiu  oa  niedaa  without 
adequate  data.  HSUS  beUevea  that  laa 
duck  laaiana  ihould  be  doaed  or 

oo  pqmlatian  itatua  and  apadea 
bicuogy  are  availabla.  HSUS  clainia  that 
tha  Service  acted  too  quidcly  to 
libaiallaB  duck  himting  lagnlatioaa 
•inca  the  populations  ol  many  apedaa 
lamain  bdow  goala  sat  by  the  Noth 
Amarican  Watartowl  Management  Plan 
(NAWMP).  HSUS  is  fruatiatad  with  the 
blluie  of  the  Service  to  doee  aaaaooa  oo 
■pecies  in  decline  such  as  woodoodk, 
coastal  populatiaos  of  band-tailed 
pigeon,  white-winged  doves  in  Arizona, 
and  mourning  doves  in  the  Western 
Managamant  Unit  HSUS  believes  that 
bag  limits  and  ueson  lengths  on  several 
spadea  of  webiaas  migiatory  Uida  are 
ridiculoualy  high  and  fly  in  the  face  of 
the  prindplea  of  wise  and  ethical  use  of 
the  resource.  They  strongly  recommend 
that  optDing  datea  in  Alaska  be  delayed 
at  least  2  weeks  to  allow  birds  to  leave 
their  nstal  inar«K»«  They  also 
recommend  that  the  Service  require  all 
aeaaons  to  opsn  at  noon  during  mid- 
aieak  to  reduce  large  kills.  They  hirtiMT 
lugad  the  Service  to  disallow  one  half 
hour  before  sunrise  shooting.  Finally, 
thay  expressed  cancam  about  the 
gsoeral  direction  of  tha  Service  towards 
resident  Canada  goose  management 
Mr.  Don  Kiaege,  reprsaanting  the 
Pacific  Flywn  Council,  expisased 
apraadatlan  for  tha  Service's  efioits  to 
Mihanra  ootqtatative  waterfowl 
managsBMnt  He  stated  that  tha  Flyway 
gaiMnliy  supports  the  idea  of  limiting 


aans/spUt  cooUgmatiaiia  far  duck 
hundng.  Hoararar,  ha  requested  ttie 
Service  mnnnaidsT  tba  CouncU'a 
lecommandatiaa  on  spUts  snd  zoMa  ior 
duck  snasniiii  Spadfiolly,  he 
raoanunendad  nmoval  of  the 
ismiinmani  that  dui±  aaeeona  in 
diaxBI  aeaea  diffar  by  at  laMt  ooa  day. 
Ha  soggaatad  that  thla  change  would 
lead  to  iBBulatory  simplificatiao, 
increaaeahimtar  satisfaction.  imKixa 
wstsrlbwl  haUlat  afibrts  on  private 
lands,  snd  would  not  significantly  slter 
harvest 

Kfr.  Jo*  Kramar,  representing  the 
Central  Flyway  Council,  reviewed 
recommandatinns  psased  by  the  Council 
regarding  estabUafamant  of  this  year's 
mipatory  biid  hunting  regiilatlona.  He 
sumisted  the  propoaed  axpanaian^ 
the  Rodcy  Mountain  Greater  Sandhill 
C^ane  hunt  axes  In  Wyoming  Reviewing 
status  infbnnatlon  on  blue-  and  graen- 
wingad  tael  populatians.  he  indicated 
that  thia  year'a  combined  spring- 
biaedlng  populatiaD  of  about  8.9  million 
was  a  laoenl  U^  lavel  and  that  tha 
poiectsd  fall  fllgfat  ariU  probably  be  Uie 
largBst  ever  racosdad.  He  indicated  that 
the  Central  and  Miaaisaippi  Flyway 
Councils  vrould  complete  a  more 
camprahaoaiva  harvest  approach  for 
theee  special  saaaons  t^  March  1997.  Ha 
suppoftsd  the  Central  Flyway  Council's 
recommendation  to  expand  this  yaer's 
teal  bag  limit  fnsn  4  to  S  and  increase 
the  taal  season  length  from  0  to  16  days. 
He  elso  reaffirmed  the  Cottncil's  Strang 
support  for  the  Adaptive  Harvest 
Management  process,  but  lecommendad 
an  increeae  in  seasou  length  from  90  to 
67  days  under  the  "UbaM"  alternative. 
He  supported  the  recommended  change 
in  the  redhead  daily  bag  limit  bom  1  to 
2  in  the  "liberal"  alternative  for  the 
Central  and  Mississippi  Flyways. 

With  reepect  to  the  aone/split  criteria 
for  tha  estuUshment  of  dude  hunting 
seasons,  Mr.  Kramer  reitemted  the 
Central  Flyway's  objection  to 
constraints  on  the  uae  of  additional  days 
in  the  High  Plains  Mallard  Managonent 
Unit  Mr.  Kramer  supported  efiorta  by 
tha  Service  to  review  baiting 
regulations,  but  he  pointed  out 
continuing  desires  by  many  Central 
Flyway  Slates  to  review  the  timing  of 
the  early-  and  la(e-aeaaon  meetings. 
Finally,  Mr.  Kramer  supported  the 
additional  flmdUUty  allowed  to  addraaa 
reaident  gooee  problems  through  special 
hunting  saaaons,  and  the  concept  of 
establiddng  a  youth  waterfowl  hunt 

Mr.  Chariea  D.  Kellsy.  Taprsaenting 
the  Southeastern  Aaaodation  of  Fish 
snd  Wildlife  Agendas,  commended  the 
Service  for  its  efforts  in  developing  the 
Harvest  Information  Ptogtam,  which 
will  provide  improved  harvest  estimates 


for  a  numbar  of  apadaa.  Ha  also  stated 
that  ha  s|ipradatsd  the  Sarvioe'e 
racomitton  of  tha  problems  cuiesd  by 
npidly^qiending  populationa  of  glut 
Canada  gaaee  and  the  need  to  work 
towrard  aolvine  them. 

Ms.  Anne^iller,  representing  the 
Committee  to  Aboliab  Sport  Hunting, 
and  its  affiliate,  the  CoaUtton  to  Prevent 
the  Destructioo  of  Canada  Geeaa, 
canmientad  that  Stateand  Fadoni 
wrildliiia  agendae  are  axploiting  wild 
Canada  gaaee  to  aiqipiy  hunters  with 
targBIa  )^  inoaaaing  Tssidant  goose 
populations  on  wildUie  management 
areas  in  every  Stale.  She  claimed  that 
this  is  done  in  order  to  collect  exdae 
taxes  on  lethal  weapons  and 
ammunition.  Further,  aha  objected  to 
the  roundup  and  diipment  of  geese  by 
game  agencies  personnel  to  slaughter 
houaaa  to  {aed  the  poor,  and  believed 
thia  action  violataa  the  ridits  of  the 
general  dtizenry.  Ms.  MiUler  asked  that 
the  Service  dunge  the  currant 
depredation  parmitUng  process.  Hnally, 
she  requested  that  pi^ic  hearings  be 
held  during  evaning  hours  to  incxeasa 
pubic  attendance  and  that  the  Service 
directly  involve  cosununities  to  help 
raaolve  nuisance  Canada  gaaee  rnnf^^T 

Mr.  Peter  Muller,  i«pi— iiing  the 
Comiidttae  to  Afaoliah  Sport  Hunting, 
expressed  concern  that  the  special 
Canada  goose  seasons  currently  held  in 
New  York  and  New  Jersey  ware 
reaponsible  for  the  H*fHn»  of  migrant 
gaeee  nesting  in  northern  Quebea  He 
questioned  whether  the  criteria  allowing 
10  and  20  percent  harvest  of  migrant 
geeee  during  the  special  early  and  late 
■easnni,  reapactivehr,  wen  too  liberal. 
Further,  ha  argued  that  statistics 
ragarding  this  goose  population  were 
hi^y  dubious  since  vary  little  banding 
had  occurred  on  the  breeding  grotmd  to 
accurately  detatmina  the  tadu 
composition  of  the  harvest  He  indicated 
that  little  is  known  regarding  the 
interactions  between  reaident  and 
mignnt  geese  and  recommended 
suspension  of  these  seasons  until  mon 
infonnation  regarding  population 
affiliaUon  was  available.  To  assess  the 
banefldal  afiiBcts  of  these  liberal  hunting 
aaesons  on  resident  Canada  geese,  he 
asked  that  the  Service  develop  an 
Enviroimiental  Imped  Statement  (EIS). 
He  requested  that  tha  Service  »»««»«ttln 
and  enforce  strid  waterfowl  baiting 
regulations.  Fiiudly.  he  was  disturbed 
by  the  trend  of  State  and  Federal 
management  agandes  of  shifting  to 
man  Ubetal  p^daa. 

Dr.  Ann  Stirling  Friach  expressed 
oppoaiUon  to  a  propoaed  new  hunt  area 
for  special  early  Canada  goose  seasons 
in  Wisconsin.  Dr.  Frlsch  suggested  such 
aeesons  are  inefiisctive  at  controlling 
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local  Canada  goose  populations,  that 
habitat  manannent  was  a  prafoiaUe 
altemattva  to~hunting  seasons,  that 
other  latiial  means  of  control  wen 
undeairable.  She  further  stated  that 
National  Environmenta]  Policy  Ad 
(NEPA)  requirements  wen  not  met  in 
establishing  such  seasons. 

Written  Cnmments  Received 

The  preliminary  propoaed 
rulemaking,  whi<^  appealed  in  the 
March  22  Federal  tafiitiat.  opened  the 
public  comment  pariod  for  migraloiy 
game  bird  hunting  regulations.  As  of 
July  8, 1996,  the  Service  had  received  82 
comments;  18  of  these  spedGcally 
addressed  early-season  issues  and  9 
addnssed  the  propoeed  regulalorT 
alt«naUves  for  duck  hunting.  Early- 
flfrwff<Fn  rf>mT"yTT>»  ■'*  miniTtMriied 
below  and  numbered  in  the  order  used 
in  the  March  22  Federal  Kagiaiar.  Only 
the  numbered  items  pertaining  to  early 
seasons  for  which  written  comments 
wen  received  an  induded.  Tha  Service 
received  recommendations  from  all  four 
Flyway  Councils.  Some 
recommendations  supported 
continuation  of  last  year's  frameworks. 
Due  to  the  comprehensive  natun  of  the 
atmual  review  of  the  framewoiks 
performed  by  the  Councils,  support  for 
continuation  of  last  year's  fiaineworks  is 
assumed  for  items  for  which  no 
recommendations  wera  received. 
Council  rfW^^mmffiM^  wti  nn »  for  changes 
in  the  frameworka  are  sununarized 
below. 

1,  Docks 

The  categories  used  to  discuss  issues 
related  to  duck  harvest  management  are 
as  follows:  (A)  General  Harvest  Strategy, 
(B)  Framework  Dates,  (C)  Season 
Umgtii,  (D)  aosed  Seasons.  (E)  Bag 
Limits,  (F)  Zones  and  Split  Seasons,  and 
(G)  Special  Seasons/Species 
Management  Only  those  categories 
firtntntning  substantial  recommendations 
are  induded  below. 
A.  Harmt  Strategy  Considerations 

In  die  March  22, 1996.  Federal 
Kagistar.  the  Service  described  the 
underlying  principles  of  Adaptive 
Harvest  Management  (AHM]  and  the 
progress  made  on  its  implementation  in 
1995.  In  addition,  the  Service  reported 
recommendations  made  by  an  AHM 
technical  working  group  for  the  1996-97 
regulatory  process.  Comprised  of 
representatives  from  the  Service  and  the 
four  Flyway  Coundls,  the  working 
group  was  established  in  1992  to 
develop  technical  recommendations  for 
improving  duck  liarvest  regulations. 

Oiie  of  the  recommendations  of  the 
AHM  working  group  for  the  1996-97 


legulatoiy  ptocaaa  vraa  to  cooUnua  the 
regulatory  altarnativea  oaad  in  1995, 
with  a  minor  axoaptian  in  the  Padfic 
Ffyway.  In  1995,  the  Service  limitad  the 
cboioe  of  tegolatory  alternatives  for  the 
1995-06  tegular  duck  hunting  season  to 
three  sets  of  frameworks  similar  to  thoae 
in  aSad  during  tha  1979-03  hunting 
seasons.  Than  three  sets  of  frameworks 
were  dnoibed  in  a  relative  senn  as 
lastrictiva,  moderate,  and  liberal.  In 
general,  spedfic  guidelines  for  selection 
of  one  of  the  regulatory  alternatives  are 
baaed  on  the  size  of  the  mallard 
breeding  population  and  habitat 
cfloditions. 

Courxii  Recommendations:  In  the 
June  13. 1996,  Federal  Registar.  the 
Service  reported  that  all  four  Flyways 
continued  to  express  support  for  the 
AHM  approach.  The  Mississippi, 
Central,  and  Padfic  Flyway  Coundls 
recozmnended  some  spedfic 
modifications  to  the  regulatory 
alternatives  recommended  by  the 
working  group  and  these 
recommendations  ware  identified  in  the 
June  13, 1996.  document  and  are 
reiterated  Iwn  and  under  "Framework 
Dates."  "Season  Length."  "Bag  Limits," 
and  "Special  Seasons/Spedes 
Management." 

The  Atlantic  Flyway  Coundl 
endorsed  the  AHM  technical  working 
group's  recommendations  regarding 
harvest-management  objectives,  uae  of 
mid-continent  mallard  population 
models,  and  regulatory  options  for  the 
Atlantic  Flyway  in  1996. 

The  Upper-Figion  Regulations 
Committee  of  the  Mississippi  Flyway 
Coimdl  expressed  support  for  no  more 
than  three  regulations  packages,  but 
recommended  a  harvest-management 
objective  (objective  function)  that 
achieves  an  equal  balance  between 
harvest  and  a  breeding  population 
objective  of  8.1  million  mallards. 
The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Cotmcil  requested  the  working  group 
Investigate  the  addition  of  both  a  more 
conservative  and  a  more  liberal 
regulatory  package  to  the  group  of 
regulations  packages  offered  for  the 
1997-98  hunting  season. 

The  Central  Flyway  Coimcil 
supported  the  working  group's 
recommendation  to  modify  the  objective 
function  so  that  it  continue  to  reflect  the 
broad  resource  values  of  the  population 
goals  of  the  NAWMP.  but  commented 
that  many  technical  issues  need  to  be 
resolved  before  AHM's  fully  operational 
for  multiple  duck  stocks. 

The  Pacific  Flyway  Council  endorsed 
the  AHM  %rarking  group's  1996  duck 
regulations  approach  and.  with  the 


aHoaptian  of  a  harvaat  strategy  far 
pintaila.  noommaoadatiaBs  far  1096. 
PxibUc-Httniog  Conunents:  Mr.  Joe 
Kramar,  Chairman  o(  the  Csntial  Flyway 
Coundl.  ajqireaaed  oontinuad  support 
for  AHM.  However,  ha  queatjoned  die 
Service's  propoaal  to  la^y  maintain 
the  interim  regulatory  altarnativea  baa 
last  year. 

Mr.  Don  Kraege,  Chairman  of  tha 
Pacific  Flyway  Council  Study 
Committse,  expressed  support  far  dta 
cooperative  development  of  AHM  aa  a 
means  to  improve  tha  sdantific 
management  of  mallarda  and  othar 
spades. 

Written  Comments:  The  Texas  Paries 
and  Wildlife  Department  supports  the 
concept  of  AHM,  but  feels  that  minor 
changes  to  regulatory  alternatives 
should  not  be  preduded  because  hill 
implementation  of  AHM  may  take 
several  yean. 

The  Missouri  Department  of 
Conservation  applauded  the  Service  for 
continued  progress  on  AHM  and 
supports:  (1)  tile  use  of  NAWMP 
population  goals:  (2)  regulatsry 
alternatives  that  are  similar  to  thow  of 
1995;  (3)  continued  use  of  current 
hypotheses  concerning  harvest  and 
reproduction:  and  (4)  AHM 
development  for  other  populations  or 
spedes.  Missouri  also  noted  the 
important  role  of  communication  in 
ensuring  long-term  support  for  AHM 
and  urged  that  data-coiiection  efforts  be 
mointidned  in  the  iace  of  changing 
budgets  and  priorities.  In  a  second 
letter,  the  Missouri  expressed  continued 
support  for  AHM.  including  the 
proposed  regulatory  alternatives. 
Missouri  also  urged  continued  progress 
on  a  broader  range  of  regulatcuy 
alternatives  and  indusion  of  other  duck 
spedes  in  the  AHM  strategy. 

The  Minnesota  Department  of  Natural 
Resources  supports  the  three  regulstory 
alternatives  as  outlined  in  the  June  14 
Supplement  Mirmesota  also  supports 
finauzation  of  the  regulatory 
alternatives  prior  to  the  July  Flyway 
meetings  and  wishes  to  pursue 
cooperative  development  of  regulatory 
alternatives  tfast  will  be  appropriate 
over  the  long-term  for  the  Miasiaaippi 
Flyway. 

The  Illinois  Department  of  Natural 
Resources  encouraged  the  Service  to 
examine  the  pros  and  cons  of  four  or 
five  regulatory  alternatives,  rather  than 
three.  lUinois  believes  thai  the  addition 
of  a  more  restrictive  and/or  a  more 
liberal  alternative  could  provide  greater 
flexibility  in  responding  to  changing 
population  status,  but  may  be 
undesirable  if  they  lead  to  greater 
aimual  fluctuations  in  hunting 
regulations. 
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The  KuuM  Dapaitment  of  Widlifs 
•nd  P*ik*  ha*  mpported  thm  prindplM 
of  AHM,  but  i«  coocamad  tint  te 
pncaa  anrl*  baing  oaad  to  dnannvtat 
dw  Indittenal  proona  of  aBorarlDg  input 
of  tha  Ttalaa  daongh  tha  Byway 
Coimcik.  Kanaa*  ab)acl>  to  Om  AHM 

frhnlfl  wnrMng  gwin]»  «^.h«J<<^ 

nndaUoos  by  "popular  vote'  among 
individnab  from  all  four  Ftywaya, 
amployea  of  Ihe  Ssrvica'a  MBIiiK).  and 
thidr  academic  awnrlitat  Kaaaaa  li  alao 
cnnoamad  that  the  lagulatoiy 
allemativaa  uaad  in  19S5  tai  nropoaad 
far  19B8  are  becoming  entrancaaa  and 
that  future  change*  will  be  incnaaingly 
difficult 

Sarvto  Aecponae:  The  Sarrice 
aqppnciatea  the  continued  (uppoit  of  tha 
Flytfay  Coundl*  and  States  far 
implementation  of  AHM.  Agraament  on 
a  mmited  number  of  ragulatoiy 
ahamatiye*.  en  the  role  of  NAWMP 
population  goals  in  guiding  harvest 
managaraant,  and  on  alternative 
hypotbeee*  of  mallard  populaUon 
dynamic*  haa  yeetly  reduced  the 
annual  debate  over  appropriala  duck- 
hunting  regulatifwis  Mora  importantly, 
thaee  ekmants  constltnte  key 
component*  of  a  systematic  prooeae  to 
increase  knovrledge  of  lagulaloty  aSscts 
and.  thoa,  improve  loogHerm 
management  perfnmanoa.  The  Service 
alao  ncognizea.  however,  that 
oontinuad  ptopess  in  AHM  will 
demand  delibvate  and  methodical 
sttention  to  a  number  of  previously 
ignored  or  unreeolved  iaauaa  in 
waterfowl  managsment.  Thaee  tnrhide; 
(Ij  huntar  dynamics  and  how 
rapilations  afiact  hunter  activity  and 
succaa*:  (2)  factors  aSscting  duck 
mmduction  on  a  continentHl  scale;  (3) 
relative  costs  and  benefits  of  species, 
population,  and  sax-qieciflc 
managainuut;  and  (4)  allocatiao  of 
harvest  oppoctunitias  among  countries, 
Flyways.  and  States.  Continued  progress 
also  will  depend  heavily  on  further 
edocatjcn  and  communication, 
panlcularty  as  it  conoems  field 

hinlngiiti  irilrtllfa mpit. I 

other  TBsouTOB-agamgr  staff  The  Sorvice 
is  urging  its  pertnen  to  cospantively 
address  theee  technical  and 
mmmimiration  iasue*  in  a 
campnfaenslve  and  coheient  mannar. 
The  Service  recognixe*  that  sdiadufaa 
far  clarifying  issues,  receiving  Flyway 
Councils  and  others  input,  and 
conducting  necessary  assaasmants  must 
be  developed  so  that  expectations  for 
props**  are  raalisdc  The  Service 
believe*  that  AHM  implamentatian 
must  itself  be  adaptive  and  that  there 
will  be  a  continuing  need  for  periodio 
review  of  all  technical  specificatioits. 


it  objectlvea, 
ragolatory  altainatives,  and  Ihearias  (or 
modal^  of  popalaUao  dynamics. 

Ilie  UBttadaal  o(  regulatory 
altaniativss  (Le.,  -"rssnictiva". 
"modanta".  and  "Ubanl")  oontinuaa  to 
draw  diticiam  fcoB  aooie  Flyway 
CouncUa  and  Stata*.  At  isaua  ia  bodi  the 
number  of  lagulatoiy  ahamativea  and 
the  mdBc  mmhfaatinn  of  aeason 
Itngth  and  bw  limits  far  aadi 
akunative.  The  Service  recognizes  that 
the  propoaad  altemaiivsa  do  not  aatia^ 
all  partners  and  wrtll  continue  to  treat 
these  alternatives  aa  interim,  pending 
further  investigation  by  the  AHM 
technical  worldng  group  and  others. 
However,  the  Sarrioe  briievEs  that 
adtustmants  to  die  set  of  regulatory 
alternatives  should  be  besed  on  the 
following  criteria:  (1)  altcmativea 
should  cUSsr  sufficiently  so  that 
diSeiances  in  harvest  levels  and  their 
impacts  on  duck  populations  can  be 
detected  with  current  monitoring 
programs:  (Z)  the  set  of  altemativea 
should  produce  """^^  variation  in 
harvest  rates  to  permit  identification  of 
optimal  harvest  strategies:  and  (3) 
regulatory  alternatives  should  reflect  the 
needs  of  law  enforcement  and  the 
desires  and  abilities  of  huntars.  The  set 
of  allemativaa  can  be  reduced  or 
expanded  as  needed,  but  it  is  important 
to  use  the  alternatives  loog  enough  to 
identify  patterns  in  harvest  rates  under 
eech  alternative.  Because  relevant  isauee 
have  not  yet  been  addressed  adequately, 
the  Service  ia  denying  requests  this  year 
to  modify  the  beaic  structure  of 
raguletoiy  altetnativaa.  Prior  to  the 
1997-08  hunting  aeas<m,  the  Service 
will  work  with  the  Flyway  Councils  and 
the  AHM  t«»-tini.-«l  woridng  group  to 
investigate  the  merits  of  major 
modifications  to  the  set  of  regulatory 
alternatives. 

The  role  of  die  AHM  woridng  group 
is  to  provide  tut-hntr^l  guidance  to 
dedidon-inaksis.  This  working  group  is 
compiised  of  two  representatives 
appointed  by  eech  Flyway  Council,  in 
addition  to  biological  staff  from  the 
Service  and  the  National  Btological 
Service.  The  Flyway  Councils' 
appointeea  efiigctively  represent  the 
perspectives  of  their  respective  Flyways, 
but  (hey  must  be  concerned  also  with 
continental  iasues  that  cross  Flyway 
boundatiaa.  The  Service  believes  that 
this  ananaament  vrorks  enoeedingly 
well  and  Uiat  individual  States  have 
ample  opportunity  to  comment  on 
recommendatians  ofllwed  by  the  AHM 
working  group,  either  through  their 
Flyway  Councils  or  directly  to  the 
Service.  'Hie  Service  emphadzes  that 
the  woiking  poup  does  not  aetaUldi 
regulations.  MotwDver,  the  worUiig 


Doup  develope  Its  noomnendations 
mitragh  coaaaoaus,  and  (kia*  not  u*e  a 
vattng  prooaaa. 

For  the  1990-07  regular  duck  hunting 
aaaaon,  the  Service  vrtll  oae  the  three 
regulatory  alternative*  detailed  In  the 
•ooompanying  table  (at  the  and  of  Ihia 
documeDl).  Anemattvas  an  specified 
fas  eech  Flyway  and  am  daalsDatad  ea 
"RES"  for  the  iMtrictive,  •"M&D"  lor  the 
moderate,  and  "LIB"  for  the  liberal 
alternative.  The  Service  will  propose  a 
specific  raguktory  alternative  when 
survey  data  on  waterfowl  population 
and  habitat  statue  are  available  in  late 
July. 

B.  nxaamrork  Dala§ 

CoancO  RecommmuiaOoos:  The 
l.ower^Itegion  Regulations  Committee  of 
th;  Mississippi  Flyway  Council 
reoonunended  the  AHM  tedmical 
working  group  investigate  the  impacts 
of  a  January  31  framework  closing  date. 

Service  Respoia»:  The  Service 
supports  investigations  by  the  AHM 
tec^mioal  woridng  group  to  aaaess  the 
suitsbiHty  of  all  aapects  of  the  current 
legulatoty  alternatives,  including 
framework  dates.  However,  the  Service 
reiterates  its  long-standing  concerns  *><»* 
hunting  disturtMnce  in  late  winter  may 
inteiiiare  with  pair  bonding  and  inhibit 
nutrient  acquisition  and  storage  with 
subsequent  imparts  to  reproductive 
potential.  Befaxe  the  Sendee  can 
consider  changes  to  the  timing  of  the 
fremework  closing  date,  additional 
information  to  alleviate  these  concerns 
is  necessary. 

The  Service  notes  that  tha  framework 
dates  in  the  proposed  regulatory 
ehematives  for  the  Atlantic  Flyway 
published  in  the  June  14  Supplement 
did  not  accurately  reflect  the  policy 
established  by  the  Service  last  year 
(September  27, 1995,  Federal  Regiater 
60  FR  50042).  Thla  disoepancy  was 
urunientional.  The  Service  reaffirms  its 
policy  of  fixed  dates  of  October  1  to 
January  20  for  the  Atlantic  Flyway,  and 
of  floating  framework  dates  (Saturday 
closest  to  October  1,  Sunday  closest  to 
January  20}  for  the  Mississippi,  Central, 
and  Pacific  Fljrways.  The  appropriate 
change  in  framework  deles  for  the 
Atlantic  Flyway  is  reflected  in  the  final 
regulatory  alternatives. 

C.  Seaaon  Length 

Council  Recommendations:  In  the 
regulatory  ahematives  recommended  for 
1996-07.  the  Uppei^  and  Lower-Regian 
Regulations  Conunittees  of  the 
Mississippi  Flyway  Council 
recommended  the  seaaon  length  in  the 
"liberal"  package  be  61  days  instaad  of 
50  daya.  Tha  Cantial  Flyway  Council 
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ncommsiided  &a  aaaaon  length  in  the 
"Ubeial"  [Mckaga  be  67  days. 

Pubttciimaing  Comment*:  Mr.  )ae 
Kramer.  Chairman  of  the  Central  Flyway 
CouBcil.  urged  the  Service  to  adopt  the 
Council's  propoeal  to  increase  the 
seeson  length  from  60  to  67  days  In  the 
"libeial"  attenative. 

Written  Comments:  The  Texaa  Paries 
and  WiltUifs  Depaitment  alao  urged  a 
diaoge  from  60  to  67  days  in  the 
"Ubeal"  ahemative  for  the  Central 

The  Kansaa  Dapartment  of  Wildlife 
and  Parks  alao  recommended  that  the 
"liberal"  ahemative  for  the  Central 
Flyway  provide  67  days  of  duck 
hunting.  Kansas  believes  that  they  are 
"locked  into"  an  imnecessarily 
restrictive  regulation  without  any 
recourse  for  addressing  the  proUsm. 

The  Wyoming  Gome  and  Fiah 
Departmmt  supports  extending  the 
seeson  from  60  to  67  days  under  the 
"liberal"  alternative  for  the  Central 
Flyway.  Wyoming  feel*  that  the  current 
regulatory  options  will  be  used  for  an 
indefinite  number  of  yean  and  that 
postponing  an  appropriate  cotiectian  to 
aeason  length  is  unacceptable. 

The  Minneeola  Depaitmem  of  Natural 
Raaouroersupports  die  lifississippi 
Flyway  Couiudl  proposal  to  increaae  the 
season  length  in  the  "liberal"  alternative 
by  one  day. 

The  niinoia  Department  of  Natural 
Resources  alao  supports  the  Misaiaaippi 
Flyway  Council  propoeal  to  increase  the 
"liberal"  alternative  season  length  by 
one  day.  Illinois  believed  this  minor 
change  would  provide  additional 
weekend  hunting  opportunity  without 
adverse  imped 

Service  Response:  The  Service 
believes  that  any  modifications  to 
season  length  under  the  three  regulatory 
alternatives  must  be  approached 
careluUy.  with  due  consideraUon  to 
difier«ic8s  among  Flyways.  Current 
diSarences  in  aeason  length  among  the 
Flyways  are  piedicatad  on  historic  (ca. 
ISSO)  pattama  of  dude  abundance  and 
huntar  activity,  with  longer  seeaona 
■vailahla  to  Ffyways  with  relatively 
more  dud:s  and  fewer  banters.  The 
Service  beUevea  that  a  thorough  review 
of  Flyway  difiemices  in  season  lengths 
is  needed  end  is  laalring  technical 
guidance  frtmi  the  Flyway  Coundla,  the 
AHM  woridng  group,  and  othon. 
Current  diSerences  in  hunter  activify 
and  duck  abundance,  as  well  as  the 
origin  snd  status  of  duck  stocks 
contributing  to  each  Flyvray.  should  be 
investigated  using  modam  data  and 
analytical  technique*.  Until  such 
aiialjisaa  an  available,  the  Service  is 
conosmad  that  changes  in  seaaon 
Isn^hs  contained  in  the  regulatoiy 


altetnativaa  could  altar  the  allacatiaa  of 
harvest  in  unpredictable,  unriealrahle  or 
inappropriate  ways.  Hirafcae.  die 
Service  prefan  to  appnadi  all  propoaed 
dianges  to  seeson  length,  regsruless  of 
the  number  of  days  involved,  in  a 
systematic  and  oomprehanaive  manner. 

B.  Bag  Limit* 

Council  Recommendations:  The 
Upper-  and  Lower-Region  Regulation* 
Committee*  of  the  Mississippi  Flyway 
Council  and  the  Central  Flyway  Council 
recommended  the  redhead  daily  bag 
limit  in  the  "liberal"  peckage  be  2  Urds 
instead  of  1. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Coimdl  also  recommendea  the  overall 
daily  bag  limit  in  the  "liberal"  package 
be  6  birds  instead  of  5,  and  within  this 
overall  limit,  the  daily  bag  limit  for 
mottled  ducks  be  4  instead  of  3;  and  the 
limit  for  ringnecks,  scaup,  goldeneyes, 
and  IjuSleheads  be  4  instead  of  5.  Limits 
for  black  ducks,  pintails,  wood  ducks, 
and  canvasbacks  would  be  the  same  as 
in  199S. 

PuUic-Hearing  Comments:  Mr.  Joe 
Kramer,  Chairmen  of  the  Central  Flyway 
Council,  expresaad  *upport  for  the 
Service's  propoeal  to  increase  the 
redhead  limit  from  1  to  2  under  the 
"liberal"  alternative. 

The  Minnesota  Depertment  of  Natural 
Resources  also  supports  the  Service's 
propoeal  to  allow  a  second  redhead  in 
the  daily  beg  under  the  Central  and 
Mississippi  Flyways  "liberal" 
alternative. 

Written  Comments:  The 
Massachusetts  Division  of  Fisheries  and 
Wildlife  recommended  any  "liberal" 
regulatory  peckage  delete  the  hen 
mallard  restricUoo  in  the  Atlantic 
Flyway. 

The  Michigan  Department  of  Natural 
Resources  supports  the  Service's 
proposal  to  allow  a  second  ledheod  in 
the  daily  bag  under  the  "liberal" 
alternative  for  the  Central  and 
Misaiaaippi  Flywaya.  Michigan  also 
requested  the  ralicmale  far  alUnving  an 
additional  duck  fit  Oie  daily  bag  limit  of 
the  "liberal"  ahemative  far  the  Pacific 
Flyway. 

Service  Retponse:  Tha  Service 
concurs  with  the  tecommeBdations  to 
incresse  the  bag  limit  of  redheads  from 
1  to  2  in  the  "Itoenl"  alternative  of  tha 
Central  and  Mississippi  Flyways. 
Ho%*»vBr,  the  Service  cannot  support 
the  propoeal  of  the  Lower-Region 
Regulations  Oxninittae  of  the 
MissiBaippi  Ffytvay  Council  to  increaae 
the  overall  bag  limi'  in  the  "liberal" 
alternative  frinn  5  to  6  in  order  to 
provide  additional  hunting  opportunity 
on  several  abundant  species.  IIm 


Serrloe  balianrea  that  ina)or  c 
tha  ngulatosy  ahamalivaa  a~ 
addnaaad  in  a  dahbarato  and 
ooniprahanaive  maimer.  Historic  efforts 
St  spedes-specific  management  have 
been  predicated  largely  on  the 
■•sumptions  that:  (a)  mallard  harreat 
rates  can  be  uaed  aa  a  standard  by  wiiidi 
to  judge  tha  appropriateness  of  lurvest 
rates  for  other  species:  (b)  target  stoda 
of  ducks  can  be  isolated  in  lime  or 
space,  or  that  hunters  can  shoot 
selectively;  and  (c)  that  management 
costs  are  largefy  fixed  whether 
"*"'*£' "fi  one  stock  or  many.  Recent 
informaUcn  has  led  the  Service  to 
question  the  validity  of  these 
assumptions.  The  Service  believes  that 
a  number  of  issues  must  be  addiesaed 
prior  to  major  reforms  in  spedes- 
specific  harvest  strategies:  (1)  how  miidi 
must  species  or  populations  differ  in 
terms  of  their  population  dynamics  to 
warrant  differential  harvest  regulations? 
(2)  what  are  the  relative  coals  and 
booefits  of  momiging  individual  duc^ 
stodcsT  (3)  what  is  the  ability  of  hunten 
to  harvest  selectively?  and  (4)  do 
huntera  prefer  the  maximum  hunting 
opportunity  afforded  by  complex 
regulations  or  simpler  huntiiig 
regulations  that  offer  less  hunting 
opportimity?  The  Service  await*  further 
guidance  from  the  Council*  and  the 
AHM  technical  woridng  group  before 
conaidaring  (igniflcant  changes  to 
species  specific  bag  lltnit*. 

The  Service  scknowledges  that  liberal 
hunting  regulations  in  the  Atlantic 
Flyway  historically  had  no  sex-specific 
conventional  bag  limits  for  mallards 
(although  there  were  hen  restrictions  for 
States  using  the  point  sjrstem).  However, 
the  Service  believes  that  it  is  premature 
to  remove  hen  restrictions  that  have 
been  in  effect  in  tba  Atlantic  Flyway 
since  1965.  The  role  of  sex-niedfic  beg 
limits  in  regulating  mallard  harvest, 
total  mortauty,  and  recruitment  is 
uncertain.  Further  investigation  of  the 
potential  consequences  of  eliminating 
hen  restrictions  on  mallards  is  necessary 
before  considering  fundamental  changes 
in  sex-spedfic  bag  limits  of  mallards. 
The  Service  alao  urges  Ihe  Atlantic 
Flyway  Coundl  to  begin  development  of 
a  harvest-management  objective  for 
mallards  breeding  in  eastera  North 
America  so  that  the  impUcaUons  of 
changea  in  hen  bag  limits  can  be 


The  Service  is  allowing  a  7-duck  daify 
bag  limit  in  the  Pacific  Flyvray  "liberal" 
alternative,  leprosenting  a  l-oudL 
increaae  cmnpared  to  the  109S  "liberal" 
alternative,  llie  Service  agreed  to  this 
diange  because  the  Padfic  Flyway  had 
a  7-duck  bag  limit  during  the  1970-44 
period,  which  provided  the  basis  far 


TUmal 
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■Mian  lenotfaa  and  big  Umiti  uadB  dia 
cumnt  "l&tal"  alMiialin.  MaUud 
huvMt  ntM  naUaHl  with  ■  7-duck 
daily  b^  Ibnit  in  the  Pacific  F1y«ray  an 
wcountBd  far  within  tha  AHM 
taiuawodc  and  aw  mniMimt  with 
camot  raantiicw  atatus. 

ITipiilliH  111!  final  laiiiilaliai 
akamativaa.  tha  Sarrica  nolaa  Oat  tba 
daily  bu  Uinit  fa  fedheada  In  Oa 
Pacific  Flyway'i  oMnll  daily  bw  Umlt 
waa  inadTCrtantly  omittad  boa  ma 
{■npnaad  wgulatcgr  ahaaaativaa  to  tba 
Jnna  14. 1996.  Pi  teal  *mfmtt. 
Cooaiatant  wtdi  Iba  Padflc  Flyway 
fianiaiwati  aatahMahad  laat  yaai 
(SapMmbv  27.  IMS,  Pidwal  Ugialar), 
a  daily  ta^  Undt  of  Z  ladhaada  ia 
iWlactad  to  tha  final  ragukloqr 


r.  Zones  and  SfM  SaatonM 

b  1990.  tha  Sarrica  aatabUahad 
guidaiinaa  fa  tha  uaa  of  aonaa  Bid  ^lil 
aa«aaa  fa  duck  fauntini  (PadMai 
■ailafa^  SS  Fit  S9S01).  Tbaaa  guidalinaa 
WHa  baaad  upon  a  coopantiw  raviaw 
andarabiatlCTiotthahiatariealuaaof 
ani/aplitvptiaaa.  "Aa  Sarrioa 
raitaalad  1977  aiiaria  that  tha  Binaiy 
piupoaa  of  thasa  opliona  would  Da  to 
nnvida  man  aquitaUa  diitarifautioi  of 
nwaat  oppcftonity  fahunlfln 
dnaofheul  a  Slala.  to  1977,  Iha  Sanrioa 
had  abo  italad  that  tbaaa  ragnlatiaBa 
Aooldnol  ni^TTtinHiHT  Idling ff  Thff 
jM^laiii  of  hanraat  diatoniitlwt  aniODg 
Slataa  wtthto  a  Flyway,  norihould 
Aaaa  optlana  datrinwatally  dmoft  toe 


allowad  whan  snppartad  by  adaquata 
juahfloaHen.  Tha  Cauncil  alao  maiia 
aafatil  laooomandatioBa  tegudlng  tha 
uaa  of  addttianal  days  to  tha  Hi^  PUna 
Manj^amant  Unit  Tba  Council 
raoonunanoad  tha  laaliii  Ihaii  ''muat  ba 
conaacntiva"  and  "afiartha  tagular  dude 
aaaaop"  ba  ramovad  bom  tha  propoaad 
guidalinaa.  Puithar,  tha  Council 

manMamaul  unit  ba  raatridad  to  ana 
q>iit  Oa,  Z  aagnant*). 

Tha  Pacific  Flyway  Council 
raconoiaadad  tha  guidalinaa  faraonas 
allow  tdantjcalaaaiondataa  and/or 
diflannt  aooing  coofiguratiooa  with 
diffaant  lagulrtoay  parhgna 
Flyway  Council 
ititm  ffflr  fpftifif  rhangftff 
by  Stalaa.  the  Atlantic  Flyway 
Couadl  laoommandad  tha  Slata  of 
Maiaa  ba  pinlad  a  waivar  fa  ita 
propoaad  notog  opUan  fa  1996-ZOOO. 
Tha  Uppar-ito^an  Ragnlationa 
fanmmittaa  of  Sia  Maataaippi  Flyway 
Council  racaaunandad  tha  Sarvioe 
appro**  changaa  to  nna-boundaiy 
oooflguiatlapa  propoaad  Iry  Illlnoia, 
Indiana,  Michigan,  and  WlamnaJn  fa 
tha  1996-3000  pariod.  Iha  Centnl 
Couotilraoom 


-,  „  I  or  populatiaaa  at  atthar  toa  Stata 
or  Flnmy  lavri.  Tha  1990  laviaw  did 
not  dMW  toat  toa  proUfaaUoa  of  diaaa 
apOaaa  had  tocnaiad  hanraat  laaaaiiia; 
howTMr,  toa  aUUty  «o  dalact  tna  Impact 
of  xona/MpUt  canflguiaCiaBa  waa  poor 
bacaoaaof  pocny  choaan  laaponaa 
vadabiaa,  tba  lack  of  ataiiatlcal  laala  to 
dlflanntiala  batwaaa  laal  and  paacalved 
I  tha  Aaanca  of  adamiata 
.tha 


Flyway  Couotil  raoommandad  tha 
Sanioa  aiiprora  IMnakala  duck 
hunting  aeoa  prapoaaL  Tha  Pacific 
Flyway  Council  laconmaodad  the 
"nrvka  angina  ilia  1i  iiaia  i  liaiigiia  In 
AilBoaa.  karada.  Ongan.  and  Utoh  fa 
toe  1906-3000  period. 

HUtteit  Cafflnwnfa:  Tha  Nafataaka 
Gene  and  Pa^aCoonniaaiao  and  the 
Kauaa  Dapaitment  of  WlUUfa  and 
Paifa  lacomwendad  tha  laeWcHona 
"muat  ba  cooaaEuttva"  and  "altar  tha 
ngular  dmk  aeaeon"  ba  nmomd  ban 
the  propeead  guldaUaaa  OB  tha  uae  of 
additianal  daya  to  the  Ifi|^  Plaina 
ManagaoaDt  Iteit  Both  notad  tfaaee 
laquinmanta  wan  new  and  aaamed 


1990a>n«ayinlanJadtopiwrldea 
b^Bewoik  Mr  onitndltog  the 
prolUniian  of  chman  to  aoaa/qdit 
opttooa  aod  Umilad  dUngea  to  S-yaar 
totarwala.  na  flm  open  aaaaoa  fa 
cteagaa  was  to  1991  a^  ^  aaooad 
occuia  tola  year  wbaa  aona/epUt 
uaifigunUaiaawlllbeaatahHdMidfa 
the  1906-3000  period. 

OotaeU  Haeonmenrfnffciiii;  Tte 
Flywqr  Coundla  aude  aantai 
larwiimamlatiaoe  m  the  Sarripa'a 
pnnoaad  gtodaonaa  OB  tha  an  of  aonae 
»iJ^n«  .■■■■»■  fa, Aw* hnirfinq  -n^ 


the 

additiaa  of  e  pravieian  allowing  tha  uae 
of  noB-ooatiguDne  sonea  whan - 
nipportad  by  alTong  {oatUicatiaB.  The 
WyoBliV  Game  end  Fbh  r 


122. 1606.  Pa 
Tha  Cabal  Flya^  Cooadl 


alao  reqoaaled  a  variance  bon  the 
oaatlBKM»baaBdary  CTiterion.  atating 
diat  me  cunaBt  aontag  gnidaUnee  ^ 
nat  aaaaa  to  ceatato  tha  ikodhility 
naaded  to  addraaa  tha  canaid«abie 
Tariarimi  to  hnnlisg  opportunity 
aaeodatad  with  tlw  divarae 
phyaiapapUcngiOBa  faiad  to  ma^ 
Rocky  Mounlato  Slalae. 

Swvfce  Jbapooae:  For  toe  1966  open 
aiaana,  the  Seaviee  nrnpoeed  to  the 
Mendi  Z2, 1906,  PMaairi  l^te*' »*■  of 
the  agdadag  1900  gaidaltoaa.  wito  aB 
r  the  handlii^  of  epadal 
tunita.  The  Service 


propoaad  to  delete  toe  fallowing  bom 
the  1000  nddriinae: 

Spacto/ManqgaDient  (Ai/t  Unitottan: 
Withto  existing  Flyway  boundariaa. 
States  may  not  acne  end/or  uae  a  S-way 
qiUt  aaeaoo  aimultanaoualy  withto  a 
qMdal  managameot  unit  md  tha 
rameinder  of  the  State. 

The  Service  propoeed  thia  change 
«rito  toe  undentanding  that  the 
edditiooel  day*  allowed  fa  e 
manageaant  unit  muat  be  ooneecutive 
end,  to  the  Cantnl  Flyway.  be  held 
boto  alter  the  Saturday  neanat 
Daoendier  10  and  alfa  the  raguler  duck 
SBMOO.  to  the  )une  13, 1996.  Pedaral 
lagMv,  the  Service  propoeed  en 
additional  apadal  proviaion  fa 
manegemant  unite:  For  the  Stataa  that 
have  a  moogniaad  iiiaiiagniiiiiil  unit  and 
include  a  non-nunagamvit  unit  portian. 


an  independent  2-wey  apUt  aeaaan  wito 
no  zonee  can  be  aelaciaa  fa  the 
managament  unit  The  ramaioder  of  toe 
Stete  to  the  nto-managiiniept  unit 
portian  cu>  be  zoDed/apUt  aoconling  to 
aetabUafaed  guideUnea. 

Ragaidlns  the  Central  Flyway  Council 
remm— Atiop  that  the  criterU  "muat 
be  mnawnitive"  and  "after  the  regular 
duik  aeaaon"  be  romoved  bam  t^ 
guidelinea  on  the  uae  of  additioaal  High 
Plaina  Managemant  Unit  days,  the 
Service  etatad  to  toe  June  13  Pi  iaral 

Wiglilif  Ihel  Hill  iwnli  II iiwenlliig 

the  un  of  edditiouel  daya  afaould 
iwiiialn  aepropoeed. 

Regarding  Flyway  Council 
racnmmandationa  to  alter  the  dafinltian 
and  intei|»etetiaa  of  a  "aons"  that 
would  allow  the  eatabliahment  of 
hunting  areas  wito  noo-contiguous 
boundariee  orcoBcumnl  aaaaona,  the 
Service  steted  to  the  June  13  Pe4anl 
■  igliiii  that  it  baUavae  toe  definition/ 
InHrpretatloaspravloualy  used  are  still 
appropriate.  However,  afiar  further 
review,  the  Service  now  beUevea  toat 
the  nquiiement  fa  dllfaent  aeeaon 
datae  emong  naee  can  be  isBioved 
without  detrimaot  to  tha  objactivea  of 
thagiddelines  fa  use  of  icnee/aplit 
aeaeoBa  fa  dud:  hunting.  This  ahaage 
wiU  allow  SUiae  edditioDal  flaodUUtv  to 
eddinaaliig  dlfivanoee  to  pltyaiogmpoy, 
cUmaM^  etc.  wtlhto  a  State. 

Tlw  foUowii«  naM/apUt-aaaaon 
guideUaee  qip^  only  fa  the  ragnJor 

1.  A  aoiw  ia  a  gaognpUc  area  or 
poitfoa  of  a  SiMa,  wito  a  ooDtigoaua 
Doundery,  far  wfaioh  ladapaodaBt  datae 
may  be  iaiactad  fa  the  regular  duck 

2.  CetMidantiaa  of  changae  fa 
BunagaaaaBt-nnU  boundarleB  an  not 
aofaiact  to  toe  guideliaaa  ad  provialaBa 
govvmiag  the  un  of  aniae  and  aplit 
sewcmafaducka, 


/  Vnl     HI      Mt     TA1    /   ki«n<k«     hiht    79     ia 
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3.  Only  minor  (leas  than  a  county  to 
aixe)  boundary  changes  will  be  allowed 
fa  any  pandlrther  arrangement,  and 
changes  era  limited  to  the  open  season. 

4.  Once  a  zone/split  option  is  selected 
during  an  open  aeeson,  it  must  rsmato 
to  place  fa  the  foUowins  S  veers. 

For  the  1990-2000  period,  sny  State 
may  conttoue  toe  coDJBguration  used  to 
1991—1005.  If  changes  are  made,  toe 
zone/aplit-aeason  configuratian  must 
conform  to  one  of  toe  following  options: 

1.  Three  sones  wito  no  splits, 

2.  Split  seasons  (no  more  than  3 
segments)  wito  no  zones,  or 

3.  Two  zones  wito  the  option  fa  2- 
way  aplit  seaaons  to  one  or  boto  zones. 

At  toe  end  of  5  years  after  any 
changes  to  splits  or  zones.  States  Hrill  be 
requbed  to  provide  the  Service  wito  a 
review  of  pertinent  data  (e.g.,  estimates 
oi  harvest,  hunter  numbers,  hunter 
success,  etc.).  This  review  does  not  have 
to  be  toe  result  of  s  rigorous 
experimental  design,  but  nonetoeless 
should  assist  toe  Service  in  ascertaining 
whetoer  major  undesirable  changes  to 
harvest  or  hunter  activity  occurred  as  a 
result  of  split  and  zone  regulatians.  The 
next  open  season  for  changes  to  zone/ 
split  configuratimu  will  be  2001. 

Using  the  above  revised  guidelines, 
the  Service  reviewed  specific  proposals 
for  zoning  changes  sutonitted  to  date, 
including  tooee  lecommended  by  the 
Flyway  Councils  and  tooee  proposed  by 
the  various  States.  Proposals  by  toe 
Stalea  of  Arizona.  IlUnois,  Kentucky. 
Maine  (boundary  change),  Mlrhigan, 
Misalsaippi,  Montana,  Nebraska  (Low 
Plains  Zone  boundary  changes),  Nevada, 
Oregon,  Souto  Dakota,  Utah,  Wisconsto, 
and  Wyoming  were  withto  the 
eatabliahed  guidelines  and  are  approved 
fa  the  1996-2000  period.  Proposals  by 
the  SUtes  of  Indiana,  Kansas,  Mains 
(creation  of  third  zone),  and  Nebraska 
(creation  of  new  zone)  did  not  comply 
wito  toe  reviaed  guideUnes  and  toe 
Service  requests  then  States  revise  their 
propoeals  aooortUngly. 

6.  Spedol  Seatons/Species 
Management 

i.  Canvatbackt 

Council  Recommendations:  The 
Lower-Regian  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  canvaaback  tegulations 
fluctuate  withto  toe  reguktians 
packages  commensurate  wito  model 
predictions,  bteeding-populatioa 
indices,  and  habitat  conditlona. 

Puhtte-Hsoring  Comments:  Mr.  Joe 
Kramer,  rhaifman  of  the  Central  Flyway 
Council,  e:q>reaaed  airport  fa  the 
Service's  canvaifaack  harveat 

MWtten  CamnwalKTIieTs 
and  Wildlih  Depeitment  aakad  toe 


Service  to  consider  an  additional 
canvaaback  m  the  daily  bag  if  the 
resulting  harvest  would  not  exceed  that 
provided  under  current  modaliitg 
procedures. 

Service  Response:  The  Servioa 
implemented  an  toterim  harvest- 
management  strategy  for  canvasbatka  to 
1904.  The  Service  allows  one 
canvasback  in  the  daily  bag  to  all  four 
Flyways  as  long  aa  the  harvest  is  not 
expected  to  exraed  the  "harvestable 
surplus."  This  surplus  is  the  number  of 
canvasbacks  that  could  be  taken  by 
hunters  while  miilntiilniiig  a  subsequent 
breeding  population  of  at  least  500,000. 
Calculation  of  the  harvestable  surplus  is 
based  on  breedtog  population  size, 
predicted  production  during  toe  current 
year,  and  expected  rates  of  natural 
mortalinr  and  crippling  loss.  The 
Service  believes  that  it  has  insufficient 
experience  wito  this  harvest  strategy 
and  that  proposed  modificatjons  are 
premature,  llie  Service  also  notes  the 
high  harvest  potential  for  tois  species 
and  is  concerned  tiiat  an  overly 
aggressive  harvest  strategy  could 
precipitate  a  return  to  closed  seasons. 
The  Service  will  continue  to  monitor 
canvasback  harvests  and  population 
status  and  may  be  willing  to  consider 
modifications  to  toe  future. 

U.  PlntaUs 

Council  Recommendations:  The 
Central  Flyway  Council  recommended  a 
harvest  strategy  for  ptotails  based  on  toe 
breeding  population  size.  The  pintfdl 
daily  b^  limit  would  be  1  wito  a  pintail 
breeding  population  below  3.0  million; 
2  wito  a  breeding  population  between 
3.0  and  4.5  million:  3  wito  a  breedtog 
population  between  4.5  and  5.6  million; 
and  equal  to  tha  overall  daily  bag  limit 
wito  a  breeding  population  above  5.6 
millieo. 

The  Pacific  Flyway  Council 
recommended  guidelinea  fa  the  1906- 
97  Pacific  Flyvray  ptotail  harvest 
tegulations  based  oa  a  prescriptive 
buis.  A  matrix  of  breeding  population 
size  from  a  subset  of  survey  strate 
aaaodatioD  wito  the  Pacific  Fl]rway 
breeding  population  and  toe  niunbers  of 
prairie  ponds  counted  during  the  May 
survey  would  detemune  bag  limits. 

Wntten  Comments:  The  Texas  Parks 
and  Wildlifa  Department  urged  the 
Service  to  edopt  the  Central  Flyway's 
proposal  for  a  ptotail  harveat  atratagy. 

^rrice  Response:  The  Service  ia 
supportive  of  any  attempt  at  a  more 
ot^ective  approach  to  ptotail  harvest 
regulations.  However,  toe  Service 
believes  that  a  more  dalihente  and 
carehil  aaaeeament  is  needed  before 
ccmsidering  diangea  to  harveat 
atntegies,  particularly  to  light  of  pintail 
populatian  atatus  and  the  harvast 


liberahaation  that  occurred  to  1004  and 
agato  during  the  1095-06  aeaaon  Such 
an  aaaeeament  would  include,  among 
otoer  thinga,  explidl  harveat- 
management  ofajactives,  compiebensive 
model  developmaot  for  conttoental 
ptotoila,  and  a  conoidaration  of  the 
regulatory  constiainte  Impoaed  by  the 
adaptive  harvest  strategy  fa  mid- 
oontinent  mallards.  The  Service 
currently  is  working  wito  the  Pacific 
Flyway  Council  Study  Committee,  the 
Cooperative  Fidi  and  Wildlifa  Roaeeich 
Unite,  aAd  other  toterested  paitiea  to 
ensure  that  such  an  assessment  is 
forthcoming.  To  that  end,  the  Servioa 
and  the  National  Biological  Service  have 
agreed  to  provide  funding  that  to  total 
exceeda  S65,000.  The  Servioa  is  hopeful 
that  additional  ftmding  con  be  made 
available  bom  the  Stetn  and  other 
organizations  to  complete  development 
of  population  modela  and  an  acceptable 
adaptive  harvest  strategy  for  ptotails. 

iu.  September  Teal  Seasons 

Council  Recommendations:  Tha 
Upper-Region  Regulations  Committee  of 
toe  Missiasippi  Flyway  Council 
reconmiended  a  S-day  experimental 
September  teal  season  be  ofiianid  to  the 
production  States  of  Iowa.  Michigan, 
Miimesota.  and  Wisconsm  for  a  3-year 
period.  The  Committee  recommended  a 
daily  bag  limit  of  4  te^  wito  sunriae  to 
sunset  ahoottog  hours. 

The  Central  Flyway  Council 
recommended  a  harvest  strategy  of 
linking  legulatory  packages  developed 
for  toe  September  teal  season  wito  tooee 
developed  for  toe  regular  duck  season 
under  tlie  fJOA  process.  For  1996,  the 
Council  recommended  eitoer  a 
"restrictive"  package  of  S  daya  wito  a 
daily  bag  limit  of  3  teal,  a  "moderate" 
p-ickage  of  9  days  wito  a  daily  bag  limit 
of  4  teal,  or  a  "liberal"  package  of  16 
days  %rith  a  daily  bag  limit  of  5  teaL 

Public-Hearing  Comments:  Mr.  Joe 
Kramer  representing  the  Central  Flyway 
Council  mdicated  that  the  Central  and 
Miaaissippi  Flyway  Councils  would 
complete  a  mora  comprehensive  harvest 
approach  for  special  teal  seasons  by 
March  1997. 

Service  Response:  The  Service 
previously  determtoed  to  the 
Supplemental  Environmental  Impact 
Stetement:  lasuanoe  of  Annual 
RagulaUona  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88) 
that  proposals  fa  eiqienaion  of  existing 
spedol  regulations  require  a 
comprehensive  evaluation  plan 
containing  study  objectivea, 
experimental  deaign,  decision  criteria, 
and  identification  of  date  needs.  The 
Service  beUevee  that  the  ptt>per 
epproech  fa  permitting  experimental 
exponaioiis  would  be  to  design  a 
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oaBpnhad**  Mitijr  tbt  wa«U 
•vahatfa  Iha  eumktiv*  i^wto  of  all 
ImI  mmtm  h—Mag  opptaaMw.  to 
both  prodiicti(B  nd  DOD-pRMiuctloa 
Stitac  OB  tad  ad  olhv  dodo.  Tb* 
propo— hfi— fniiaitbythaPlywaya 


l-W:NeittCte«>itaa 
fCunitiidt.  OoMiK.  PMquaiaak. 


all 


to  Oa  Flywi^.dM  Sarvioa 


arahMttoa  plaa  PiOariariiipi  F^rwar) 
•na  tha  iXkar  (OMtnl  Flyway)  r 
on*.  Aa  aack.  Ihaaa  pao 
a  kapanlad  approach  to  < 
and  avafaiattof  taai-(aaaaa  himttoi 
opptataniliaa,  wkich  to  tooooaialant 
with  te  daain  of  *a  Sanrioa.  PUnra 
eaoafatonUoa  by  tfaa  Sanrioa  oTaqr 
prapoaal  to  axpand  taal  ■aawm  huattog 
opiMatuiiWaa  wlM  teka  toto  account  the 
evahiaUaa  |dan.  dia  manpowar  and 
ftmdtograquiianmiti  iianoaai/to 
toiplanMat  tha  pton.  and  tha  prioctty  of 
thi*  IwiM  ninii**  to  odHT  Sarrjoe 
pro-ams. 
hr.  Septaabtr  Dude  Staioim 
Ceaacil  RtcamamidaUoat:  Tho 
Uppat-Ratiai'  HagiJationa  Camnittaa  of 
tha  KfiiaiMippi  Fl^rway  Coondl 
nconunandad  Iowa  be  allowad  to  hold 
up  to  S  daya  of  ita  lagolar  duck  hiinttog 
•aaaon  m  Saptambar,  alaittog  no  aaiUar 
than  tha  Satuntay  naanal  Saptambar  14. 
Iha  ranatodar  of  the  loara  lagular  duck 
■eaaon  could  bagto  no  aarlier  than 
October  10. 

Sarvfe*  Rmpoiae:  The  Service 
pravioualy  detanniaed  in  SEIS  88  that 
the  mrteniioB  of  framework  datea  into 
Saptonbar  lor  Iowa'*  September  duck 
•aaaon  wai  a  type  of  apadal  aaaion.  Hie 
original  evaluatlan  of  fida  laaaon 
iiiggiialail  Uttle  toipact  oo  duck  qiedes 
(MlHr  than  teal  Hoviever.  the  Service 
note*  that  tha  original  evahiatiaa  did 
not  inchide  infoimatiaa  bom  tha 
periods  requested  in  the  prapoaal,  lo 
iniiBrences  about  eiiacts  of  the  prc^Kiaed 
changes  on  duck  populatians  are  not 
clear.  More  importantly,  the  Servica 
believe*  that  mixad^pedes  qiedal 
■aaanni  (aa  defined  to  tha  cootaxt  of 
SEIS  88)  are  not  a  pratonad 
management  approadi,  and  doe*  not 
wish  to  enterlidn  refinements  to  this 
season  or  foeter  expansions  of  this  typo 
of  season  into  other  Stataa. 

4.  Canada  Gaaaa 

A,  Special  Seasons 

Council  Beconuneiwinrtnas:  Uw 
Atlantic  Flyway  Council  noommandad 
the  bameworks  ior  September  Canada 
gooae  seasons  in  the  Atlantic  Flyway  be 
modified  as  follows: 

September  1-15:  Monteauna  region 
of  New  Yoric  Lake  Chsmplaln  region  of 
New  Yolk  and  Vermont,  Maryland 
(Caroline,  Cecil,  Dafchsaler,  and  Talbot 
Counties).  South  CaroUna,  and 
Delaware. 


WaiUivlaa.  TymU.  Om.  andHyda 
Countiaa). 
Saplaaiibar  1-M:  New  )aney  Htd 
'     portion  of  Nortii  Carolina. 


r  1-Z8:  Bawaiatng  potian 
of  F^way.  anoapt  Caamla  aad  nosida. 

The  Lnwi  Kagltai  Bagiilalliiaa 
CoaMWaa  of  Oe  hfiasiadppi  Flyway 
Council  facnmmwJiiil^a  Service 
onnHaMe  to  doeely  moaltor  the  impacta 
of  early  Canada  gooae  aeaaons, 
innhidlng  hodi  spadal  *aaious  and 
5a|itaadi«  opanliigi  of  regular  aaasnns, 
to  iaaura  that  cuBuIattva  impacta  do  not 


and  Id  iaaam  that  qpacial  aaaeoos 
adhere  to  tha  dttaria  astabUahad  by  the 
Sarrice. 

Iha  Upper-Region  Regulations 
Committee  of  the  Hisalsaippi  Flyway 
Coandl.  te  Cantial  Flyway  Coimdt 
and  tha  Pacific  Flyway  Council  made 
several  September  Canada  goose  seasons 

recommaadaitons  wan  withto  the 
eatabUshed  oitaria  tor  nadal  Canada 
gooae  seaaan*  puhUahad  to  tha  August 
29,  loss,  PMaral  Biglilii  (60  FK 
4S020). 

Written  Comments:  The 
Maasachusetts  Division  of  Fisheries  and 
Wildliis  aapDOdad  extanding  the 
framearaaks  nr  September  Canada  gooae 
ssasnns  to  tha  Atlantic  Flyway  to 
Sratemher2S. 

Sarvios  Jiaspanas;  The  SetTioe  agrees 
with  die  Atlantic  Flyway's  aaquest  to 
modify  the  framewoAs  for  special  early 
Canad^  gooae  seasons  in  the  Atlantic 
Flyway  and  is  proposing  lo  grant  the 
Atlantic  Flyway  a  temporary  axamption 
lo  the  special  early  Canada  gooae  season 
criteria.  Specifically,  the  Service  is 
proposing  to  allow  States  in  the  Atlantic 
Flyway  to  extend  the  fiamewoik  closing 
d^  fiom  September  IS  to  September 
25,  except  to  certato  areas  wbate 
migrant  geeee  are  known  lo  arrive  early. 
The  Service  is  prapoaing  this  temporary 
exemption  because  of  tlu  suspension  of 
the  regular  aaason  on  Atlantic 
Piqiulatiaa  Canada  geese  and  the  . 
Flywqr's  need  for  gteeter  flexibility  to 
dealing  %vith  increasing  number*  of 
leeident  Cenada  geeee.  The  exemption  is 
prcqioaad  to  temato  to  eSect  until  the 
legular  eaaaon  on  migrant  Canada  geese 
is  reinstated. 

Generally,  the  Service  agreea  with  the 
Council's  recommended  framework 
modifications.  For  seasons  extending 
beyond  September  25,  however,  the 
Service  proposes  to  classify  these  as 
experimental.  Addltianally,  to  view  of 
the  reinstatement  of  existing  criteria 
wfaaniegular  aaeaona  on  Canada  gsaaa 


rl5to 

rttntitm^  '•'j^  jjata  gKlwi  liig  and 
monitoring  aSoita  to  oidar  to  fiothar 
evahiata  whether  any  proporticnal 
changaa  to  the  harraat  of  Bdgnnt  geeee 
dooocar. 

S.JVgu/arSeaaon* 

Qguiictf  Hi  MaiiieiirtetoMa:  The 
l^p*r4l«gian  Hagnlatiwis  Commttlaa  of 
the  Ifissiaaippi  FVny  Council 
rwnnmmendad  a  Septssaber  21 
fraawwosk  opaaiag  data  far  the  lagalv 
gooee  season  to  the  Upper  Pcninaula  of 
Mifligan  and  sutewlda  to  Wlaconain. 

Tha  Pacific  Flyway  Coundl  nitented 
its  IMS  TaoonuiMndaticn  that  Alaaka, 
Qregon.  and  Waehinglaa  take  acUons  to 
reduce  the harvaal  oduaky  Canada 


Service  Response:  RaganUng  tha 
PadJIc  Flytvay  Council's 
recommendation,  tha  Service  recoghizaa 
the  need  for  thia  and  jiropoeee  to 
eatahllsh  uniform  criteria  to  maasuie  the 
harteat  of  dusky  Canada  gaeae  to 
Waahingtoo's  and  Ongon's  QuoU 
Zonae.  The  Service  soUdts  toput  from 
the  Council  and  other  paitiea  to  the 
development  of  theee  criteria  for  the 
lMft-«7i 


•.  SaadUIl  Quae 

Council  Recommendations:  Ilia 
CenHal  Flyway  Council  raoommended 
Wyoming's  sandhill  ciana  hunt  area 
exiMmd  lo  inctode  Park  and  Big  Horn 
Counties. 

The  Pacific  Flyway  Coundl 
wmnmnumiliirt  ■■mnn  mnAIHr^nnt  In 
Montaiu  and  Wyoming,  to  Montana,  the 
Council  recommended  a  new  bunt  zone 
to  the  Ovando-Helmville  area.  In 
Wyoming,  the  Council  recommended 
wxiiamUng  the  season  from  3  to  8  days, 
increesing  the  number  of  permits,  and 
estahlishlng  a  new  hunt  zons  to  Park 
and  Big  Horn  CounUas. 

14.Waedoock 

The  Service  is  increesingly  concerned 
about  the  gradual  long-tann  decltoes  to 
woodoodc  populations  to  the  Eastern 
snd  Central  management  regions. 
Although  habitat  changes  appear  to  be 
the  primary  cause  of  the  declines,  the 
Service  beUevea  that  Imnti^sg  - 
reguladons  should  be  Qommansaratli 
with  the  woodcock  populadon  status 
snd  rstes  of  declines.  The  Service  seeks 
active  participalian  by  the  Atlantic  and 
Mississippi  Flyway  Councils  to  the 
development  of  short  and  kmg-tenn 
woodcock  harvaat  management 
strategies,  which  identify  the 
dicomatancae  under  which  additional 
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harvest  restiictians  should  be 
implemented  and  what  those 
restrictions  should  be. 

16.AlaaiEa     . 

Council  Recommendations:  The 
Pacific  Flyway  Coimdl  recommended 
the  eatahllshniimt  of  separate  basic 
limits  ibr  geeee.  For  dad:  geeee,  the 
Council  leccmmended  a  basic  daily  bu 
limit  of  4.  with  8  to  poeeassian.  For  light 
geese,  the  Council  recommended  a  daily 
bag  limit  of  3.  with  6  to  poaaassion.  The 
propoaed  limits  would  bs  sub)ect  to  area 
testiidians  for  Canada  geese  and  limits 
lor  brant  and  emperor  geese  would 
temato  separate. 

Pohllc  Commeat  taviled 

The  Service  totends  that  sdopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  toterests.  snd  wants  to  obtato 
tha  comments  and  suggsstions  from  all 
totatested  areas  of  the  public  as  wall  as 
other  govenunental  agencies.  Such 
comments,  and  any  additional 
information  received,  may  lead  to  final 
legulations  that  difbr  from  these 
proposals.  However,  special 
cinnmistancea  tovoWed  to  the 
establishment  of  thane  regulations  limit 
the  smount  of  time  the  Service  can 
allow  for  public  oonunait  Specifically, 
two  considerations  compress  the  time  to 
which  the  rulemaking  pitioeas  muat 
operate:  (1)  the  need  to  establish  final 
rules  SI  a  potot  early  enough  to  the 
stmimer  to  allow  aSsded  State  agandea 
to  appropriately  adjust  their  licensiiig 
and  tegiuatny  mechanisms;  and  (2)  the 
unavauability,  before  mid-June,  of 
specific,  reliable  data  on  this  year's 
status  of  some  waterfowl  and  migratory 
shore  and  upland  gome  Urd 
ponuladona.  Tharafore,  tha  Service 
beheves  sllowing  comment  periods  past 
the  datea  spedfiad  ia  oontiaiy  to  public 
toteteaL 


NBPA 

NEPA  conddaratians  are  covaiad  by 
ttw  progammaHr  document.  Ttoal 
Supplemental  Envfaonmantal  Impad 
Statement  Issuance  of  Anlnllt~' 
Ragulatiaos  Pennitttog  the  Spori 
Hunttog  of  Mimatory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  )une  9, 1S88. 
The  Service  published  s  Notice  of 
Availahility  to  the  June  16. 1988. 
Federal  Ri«iaier  (53  FR  22582).  Tha 
Service  published  its  Record  of  Osdsian 
on  August  18, 1988  (53  FR  31341). 
Copies  of  these  documents  are  available 
b<mi  the  Service  at  the  address 
indicated  under  the  caption 
AIWEESS& 

Bndaagarad  Spadee  Ad  Coneideratton 

As  to  the  past,  the  Service  will  design 
hunting  legulations  to  remove  or 
alleviate  chances  of  confiid  between 
migratory  game  bird  hunting  seasons 
and  the  protection  and  conservation  of 
endangered  snd  thrsetened  spedes. 
Consultations  are  presently  under  way 
to  ensure  that  actions  resulting  from 
theee  regulatory  propoaals  will  not 
likely  (eopardiae  the  conttoued 
existence  of  endangered  or  threatened 
spedes  or  tesuh  to  the  destruction  or 
adverse  modification  of  their  critical 
h^tat.  Findings  from  these 
ooosultatians  trill  be  induded  to  a 
biolo^cal  opinion  and  may  cauae 
moiUficaUon  of  eoma  regulatoty 
maarurea  propoaed  to  this  document. 
The  final  frameworks  will  reflect  any 
modifications.  The  Service's  biological 
opinions  resulting  bom  its  Section  7 
consultatiaa  are  public  documents 
available  for  public  inspection  to  the 
Service's  Division  of  Endangered 
Species  and  MBMO.  at  the  address 
indicsted  under  the  caption  i 

FlT*IM^**y  a**|^*— M^i"*- 


It  is  the  policy  of  die  Dapattiueiit  of 
the  toterior  to  afford  the  public  an 
ommtunity  to  paitidpato  to  the 
rulamaktog  prooaaa.  whenever  ptacticaL 
Aoocrdtognr,  intanstad  persons  may 
paitidpaia  Iqr  suhmittlng  «rrittan 
fnmtntmm^  to  the  Chiali  MBMO,  at  the 
addreaa  lined  under  the  caption 
MIOMMn.  The  public  may  tosped 
commenls  during  normal  business 
houn  St  the  Service's  office  addreea 
listed  under  the  omUon'MOMMn.  The 
Service  vdllconeioer  all  relevant 
fnmmmntt  received  and  will  try  to 
acknowledge  received  commenta,  but 
may  not  provide  an  individual  nqianae 
to 


laeBlalaryFh 
0r3er(E,O.)l 


Ad 

to  die  Mardi  22. 1996,  Fadaral 
laglater,  the  Service  taportad  maasune 
it  took  to  comply  wtdi  tequliemaata  of 
die  R««olatoiy  Fkodhility  Ad  and  E.O. 
12866.  One  meesun  was  to  prepare  a 
Small  Entity  Flexibility  Anaityaia 
(Analysis)  to  1905  dnraimanting  the 
rignlflrmit  ti««i«llrt«l  Kftwumir.  eHsd  nn 
a  substantial  numbeir  of  small  entities. 
The  Analysis  estimated  that  migratory 
bird  hunten  would  spend  bet«ngen  S258 
and  $586  million  at  small  buslnaases. 
Copies  of  the  Analysis  sra  available 
upon  lequeat  tram  die  Office  of 
Migratory  Bird  Management  This  rule 
was  not  subisd  to  review  by  the  Office 
of  Managsment  and  Budget  ttoder  E.O. 
12866. 


The  Sarvtoa  ««-™i~»«<  theee  propoeed 
mgiilatinna  under  the  PaparwuA 
Raducdon  Ad  of  1996  and  found  no 

tolbrmatian  collection  raquireraeats. 

Ual  of  Saktada  to  SO  CFK  Part  10 

Exports,  Hundiig,  bnports.  Reporting 
and  leoordkaaptog  requiiwneiits. 
Tianaportatian.  Wildlile. 

The  rules  that  eventually  will  be 
promulgated  ibr  the  1006-97  hunting 
season  am  authorixed  under  16  U.S.C. 
703-711, 16  U.S.C  712.  and  16  VS.C. 
742a-(. 

Detsd:  July  10. 1986 
Gaens  T.  Framplea,  )r„ 
Asststant  Sseniarrforrssh  and  WIUB^  and 
Porks. 

Propoaed  RagiilaWeni  Fta— warfca  far 
1996-97  Early  Baatf^  Ueaeaaa  an 
Certato  Mipatary  Game  Bbda 

Pursuant  to  the  Minatory  Birdtraety 
Ad  and  delegated  audiorilias.  tha 
Dniartmant  of  tha  totorior  approved  the 
follovring  propoeed  framewonts  whidi 
prescribe  season  lengths,  bag  limits, 
shooting  houxs,  and  outside  datea 
withto  whidi  Stataa  may  eeled  (or 
ceitato  migratory  game  biids  between 
September  1, 1096,  and  Maidi  10, 1097. 


Dotes:  All  outside  datea  noted  below 
■re  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  /fours;  Unless  olherwiee 
specified,  from  ooe-hslf  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  poeseeaian  limits  are  twice 
the  daily  beg  limit 

Area,  Zone,  and  Unh  Descriptions: 
Geographic  desaipUons  are  conlatoed 
to  a  later  portion  of  this  document 


Spedal  Saptasaber  Teal 

Outside  Dates:  Between  September  1 
and  September  30,  an  open  season  oo 
all  spedes  of  teal  may  be  selected  by 
Ala^ma.  Arkansas,  Colorado  (Cenbal 
Fljrway  portion  only).  Olinais.  todiana. 
Kansaa.  Kentucky.  Louiaiana, 
Misaiasirai,  Mtoeouri,  New  Mexico 
(Central  nyway  portion  only).  Ohio, 
Oklahoma,  Tenneaeee.  and  Texas  to 
areas  deliiieated  by  State  regulations. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  0  consecutive 
days,  with  a  daily  b«  Umit  of  4  laaL 

Shooting  Houn:  One-half  hour  before 
sunrise  to  sunset  except  to  Atkaosas, 
nilnda,  !»"<»»"»,  Misaouri,  and  Ohio, 
where  the  honn  are  from  enaiiae  to 
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Spadal  Saptmbar  Dock ! 

Florida:  An  axperinniiUl  S- 
coDiecutiv»-day  aeaaon  may  be  nloetad 
in  Saptambor.  Hie  daily  bag  limit  may 
not  exceed  4  teal  and  wood  duclu  in  tbe 


anas  under  the  tnmting  regulatiau 
adopted  by  the  mpactlve  Slate*. 


Kentucky  and  Tennessee:  In  Uau  of  a 
special  September  teal  season,  in 
experimental  S-coosecutive-day  sanon 
may  be  selected  in  September.  The  daily 
bag  limit  may  not  exceed  4  taal  and 
wood  duda  in  the  aggregate,  of  which 
no  mora  than  Z  may  be  wood  ducks. 

Iowa:  Iowa  may  bold  up  to  5  day*  of 
its  regular  duck  hunting  season  in 
September.  All  ducks  which  are  legal 
during  the  tegular  duck  season  may  be 
taken  during  the  September  segment  of 
the  season.  The  September  season 
segment  may  commence  no  sarUar  dian 
the  Saturday  nearest  Septemfas  20 
(September  :;i,  IDM),  with  daUy  b^ 
and  poesassion  limits  being  the  same  as 
those  in  efiisct  last  year.  The  remainder 
of  tbe  regular  duck  season  may  not 
begin  before  October  IS. 

Scoter,  Eider,  and  Oldsqaaw  Oacks 
(Atlantic  Flyway) 

Outside  Dales:  Between  September  15 
and  January  20. 

Hunting  Seasons  and  DaOy  Bag 
Limits:  Not  to  exceed  107  days,  with  a 
daily  bag  limit  of  7,  singly  or  in  the 
aggregate  of  the  listed  sea-duck  species, 
ofwhich  no  more  than  4  may  be  scoters. 

Daiiy  Bog  Limits  During  the  Ragular 
Duck  Season:  Within  the  special  sea 
duck  areas,  during  the  regular  dock 
season  in  the  Atluitic  Fl^vay,  States 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  ragular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  must  be  included 
in  the  regular  duck  season  daily  bag  and 
possession  limits. 

Aieas:  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
bom  the  first  upstream  bridge  in  Maine, 
New  Hampshire,  MassachuMtts,  Rhode 
Island,  Ccmnecticut,  and  N9v  Yoik:  in 
any  waters  of  the  Atlantic  Ocean  and  in 
any  Udal  waters  of  any  bay  which  are 
separated  by  at  least  1  mile  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  New  Jersey, 
South  Carolina,  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  whidi  are 
aeparatad  by  at  hast  800  yards  of  open 
water  from  any  shore,  island,  aiul 
emergent  vegetation  in  Delaware, 
Maryland,  North  Carolitui  and  Virginia: 
and  provided  that  any  such  areas  have 
bean  daaoribed.  deUnaatsd,  and 
designated  as  spedal  sea-dnck  hunting 


Special  Earty 
Atlantic  Ffyway 
General  Seasons 

Canada  gooae  seaaoDS  of  up  to  15  days 
during  September  1-15  may  be  selected 
for  the  Montezuma  Region  of  New  York; 
the  Lake  Oiamplain  Rq[lan  of  New 
Yoik  and  Vemont;  the  Counties  of 
Caroline,  Cadi.  Doidiester,  and  Talbot 
in  Maryland:  Delaware:  and  Crawford 
Coimty  in  Pennsylvania.  Seesons  not  to 
exceed  20  days  during  September  1-20 
may  be  selecbsd  fcr  the  Northeast  Hunt 
Unit  of  North  Carolina.  Seasons  may  not 
exceed  25  days  during  September  1-25 
in  the  remainder  of  the  Flyway,  except 
Georgia  and  Florida,  where  the  season  is 
dosed.  Areas  open  to  the  hunting  of 
Canada  gaeSe  must  be  described, 
delineated,  and  designated  as  such  in 
eech  State's  hunting  regulations. 

Oii/y  Bqg  fimits;  Not  to  exceed  5 
Canada  geese. 

Experimental  Seasons 

Experimental  Canada  goose  seesons  of 
up  to  30  days  during  September  1-30 
may  be  selected  by  New  Jersey.  North 
Carolina  (except  in  the  Northeast  Hunt 
Unit),  and  South  Carolina.  Areas  open 
to  the  hunting  of  Canada  geese  must  be 
described,  delineated,  and  designated  as 
such  in  each  Slate's  hunting  le^Uations. 

Daily  Bag  Limits:  Not  to  exceed  5 
Canada  geeee. 

Mississippi  Flyway 

General  Seasons 

Canada  goose  seasons  of  up  to  15  days 
during  September  1-15  may  be  selected 
by  Illinois,  Indiana.  Iowa,  Michigan 
(except  in  the  Upps  Peninsula,  where 
the  season  may  not  extend  beyond 
September  10,  and  in  Huron,  Saginaw 
and  Tuscola  CoimUes,  where  no  special 
season  may  be  held).  Minnesota. 
Missouri,  Ohio,  Tennessee,  and 
Wisconstn.  The  daily  bag  limit  may  not 
exceed  S  Canada  gsesi.  Areas  open  to 
the  bunting  of  Canada  geasc  must  be 
described,  delineated,  and  designated  as 
such  in  each  State's  hunting  regulations. 

Cmtra/nywny 

General  Seasons 

Canada  gooae  snasnns  of  up  to  15  days 
during  September  1-15  may  be  selected 
by  South  Dakota.  The  daily  bag  limit 
may  not  exceed  S  Canada  geese.  Areas 
open  to  the  hunting  of  rjinwHa  geese 
must  be  described,  delineated,  and 
designated  as  such  in  each  State's 
hunting  rsgulaHons. 


Pacific  Flyway 

Genanl  Saaaons 

Wyoning  may  aalact  an  8-day  i 
oo  Canada  geeee  between  September  1- 
15.  This  season  is  subtect  to  the 
following  oondMaos: 

1.  Wbsn  sppUcabis,  lbs  Mason  must  b* 
oaocunent  with  die  Saptsmbsr  portion  of  the 
tandhill  ctsos  lesion 

2.  All  psiticipants  must  hsve  a  vslid  State 
paoDtl  far  the  spsdal  ssason. 

3.  A  daily  bag  IhBit  of  2,  with  ssasoa  and 
posssssion  limits  ofe  will  apply  to  Ilia 
•pedal  ■aason. 

Oregon  may  select  a  special  Canada 
gooae  season  of  up  to  15  days  during  the 
period  September  1-15.  Daily  bag  limits 
not  to  exceed  3  Canada  geeee  with  6  in 
possession. 

Washington  may  select  a  special 
Canada  gooae  season  of  up  to  IS  days 
during  the  period  Septeniber  1-15. 
DaUy  beg  limits  not  to  exceed  3  Caiuda 
geese  with  6  in  possessian. 

Idaho  may  select  a  15-day  season  in 
the  special  East  Canada  Goose  Zone  as 
described  in  State  regulations  during  the 
period  September  1-15.  All  pattidpants 
must  have  a  valid  Stale  pennil  and  the 
total  number  of  permits  issued  is  not  to 
exceed  110  for  this  zone.  The  daily  b^ 
limit  is  2  and  tbe  possesaicm  limit  is  4. 

Idaho  may  select  a  7-ds y  Canada 
Gooae  Season  during  the  period 
September  1-1 S  in  Nei  Perce  County 
with  a  beg  limit  of  4  and  a  possession 
limit  of  8.  All  partldpants  must  have  a 
valid  State  permit  and  the  total  number 
of  permits  is  not  to  exceed  200  for  the 
season  In  Ner  Perce  County. 

Areas  open  to  hunting  of  Canada 
geese  in  each  State  must  be  described, 
dellneeted,  and  designated  as  such  in 
each  State's  hunting  regulations. 

Begnlar  Gooae  Tsssnni 

Regular  goose  seasons  in  Wisconsin 
and  the  Upper  Peninsula  of  Michigan 
may  open  as  early  as  September  21. 
Season  lengths  and  bag  and  possession 
limits  will  be  tbe  same  as  those  in  eOect 
last  year  but  are  subject  to  change 
during  the  late-season  regulations 
pttx»ss. 

SandUn 


Regular  Seasons  in  the  Centred  Flyway: 

Outside  Dates:  Between  September  1 
and  February  28. 

Hunting  Seasons:  Season*  not  to 
exceed  Sa  consecutive  days  may  be 
selected  in  desigDatad  portions  of  the 
following  States:  Colorado,  Kansaa, 
Montana,  North  Dakota.  South  Dakota, 
and  Wyoming.  Seasons  not  to  exceed  93 
consecutive  days  may  be  selected  in 
designated  portians  of  Iha  following 
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Stataa:  New  Mexico,  Oklahoma,  and 
Texas. 

Daily  BagUmits:  3  sanilhill  cranes. 

ftemits:  Badi  person  partiripating  in 
the  ngular  ««~<t'tl'  caru  iwasons  must 
have  a  valid  Federal  sandhill  crane 
hunting  permit  in  their  poaaesaion 
while  hunting. 

Special  Seasons  in  the  CailialaMi 
PadficFlyways: 

Arizona,  Colorado,  Idaho,  Montana, 
New  Mexico,  Utah,  and  Wyoming  may 
select  seesons  for  hunting  sandhill 
cranes  within  the  range  of  the  Rocky 
Mountain  PopulaHoo  subject  to  the 
folhnvins  conditiaos: 

OutsfiM  Dates:  Between  September  1 
and  January  31. 

Hunting  Seasons:  The  season  in  any 
State  or  zona  may  not  exceed  30  days. 

Bog  limits:  Not  to  exceed  3  daily  and 
9per  season. 

Permits:  Partidpants  must  have  a 
valid  permit,  issued  by  the  appropriate 
State,  in  their  possession  while  hunting. 

Other  provisions:  Numbers  of  permits, 
open  areas,  season  dates,  protection 
plans  for  other  spedes,  and  other 
provisions  of  seasons  must  be  consistent 
with  the  management  plan  and 
approved  by  the  Central  and  Padfic 
Flyway  Coimdls.  Seasons  In  Montana 
arid  the  Park-Big  Horn  Unit  in  Wyoming 
are  axpetimantaL 

GalliBBlaa 

Outside  Dates:  Between  September  1 
and  January  20  in  the  Atlantic  Flyway, 
and  between  September  1  aiul  the 
Sunday  nearest  January  20  (January  19) 
in  the  Mississippi  and  Central  Flyways. 
States  ia  the  Padfic  Flyway  have  been 
allowed  to  select  their  hunting  seasons 
between  the  outside  dates  for  the  season 
on  ducks:  therefore,  they  are  late-season 
framewori:s  and  no  frameworks  are 
provided  in  this  document. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  70  days 
in  the  Atlantic,  Mississippi,  and  Central 
Flyways.  Seesons  may  be  split  into  2 
segments.  The  dally  bag  limit  is  15 
common  moorhens  and  purple 
gallinules,  singly  (s  in  the  aggregate  of 
the  two  spedes. 


Outside  Dates:  States  indiuled  herein 
may  select  seasons  between  September 

1  and  January  20  on  clapper,  king,  sora, 
and  Virginia  rails. 

Hunting  Seasons:  The  season  may  not 
exceed  70  days,  and  may  be  split  into 

2  segments. 
Daily  Bag  LImiU: 

Clapper  and  King  Rails  -  In  Rhode 
Island.  Connecticut.  New  Jersey, 


Delaware,  and  Maryland.  10,  singly  or 
in  the  aggregate  of  the  two  spades.  In 
Texas,  Louiaiaiu,  Miaaisaippi,  Alabama. 
Georgia.  Florida,  South  Carolina,  North 
Candina,  and  Virginia,  15,  singly  or  in 
the  aggragate  of  the  two  q>edee. 
Sot*  and  Virginia  Rails  -  In  the 
Atlantic,  Missisalppi,  and  Central 
Flyways  and  the  Padfic-Flyway 
portions  of  Colorado,  Montana.  New 
Mexico,  and  Wyoming,  25  daily  and  ZS 
in  poaaeiilon,  singly  or  in  the  iggregtte 
of  the  two  spedas.  'The  season  is  cJotad 
in  the  mnainder  of  the  Pacific  Flyway. 

Ca.»a.Sa.^ 

Outside  Dates:  Between  September  1 
and  February  28,  except  in  Maine, 
Vermont,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Dela%vare,  Maryland,  and  Virginia, 
where  the  season  must  end  no  later  than 
January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  107 
days  and  may  be  spUt  into  two 
segments.  The  daily  bag  limit  is  8  snipe. 

AmeiicaB  Woodcock 

Outside  Dates:  States  in  the  Atlantic 
Flyway  may  select  hunting  seasons 
between  October  1  and  January  31. 
States  in  the  Central  and  Mississippi 
Flyways  may  select  hunting  seasons 
between  September  1  and  January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  In  the  Atlantic  Flyway,  seasons 
may  not  exceed  45  days,  with  a  dally 
bag  limit  of  3:  in  the  Central  and 
Mississippi  Flyways,  seasons  may  not 
exceed  65  days,  with  a  daily  bag  limit 
of  S.  Seasons  may  be  spUt  into  two 
segments. 

Zoning:  New  Jersey  may  seled 
seasons  in  each  of  two  zones.  Tbe 
season  in  each  zone  may  not  exceed  35 
days. 

Band^allad  PigaaM 

Pacific  Coast  States  (California,  Oiegon, 
Washington,  and  Nevada) 

Outside  Dates:  Between  September  15 
and  January  1. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  mora  than  0  consecutive 
days,  with  bag  and  possessian  limita  of 
2  and  2  band-tailed  pigeons, 
respectively. 

Permit  Requirement:  The  appropriate 
State  agency  must  issue  permits,  and 
report  on  harvest  and  hunter 
participation  to  the  Service  by  June  1  of 
the  following  year,  or  parSdpato  in  the 
Migrator;  Bfrd  Harvest  Information 
Program. 

Zoning:  California  may  select  hunting 
seasons  not  to  exceed  9  consecutive 


day*  in  each  of  two  mia*.  The  I 

in  dw  North  Zone  mo*t  doie  by  October 

7. 

Four^Comers  States  (Ariama.  Colorado, 
New  Mexico,  and  UtiA) 

Outside  Ddes:  Batwaan  Saptomber  1 
and  November  30. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  30  cooaacuUve 
days,  with  a  dally  bag  limit  of  5  band- 
tailed  pigaoos. 

Permit  Retjuirement:  The  appropriate 
Stale  agency  must  issue  ftraits,  and 
repot  on  harvest  and  huntar 
participation  to  the  Sanica  by  June  1  of 
the  fbUowing  year,  or  paitidpate  In  the 
Minatory  Bbo  Harvest  Infasmatloo 
Program. 

Zoning:  New  Mexico  may  select 
hunting  seasons  not  to  exceed  20 
consecutive  days  in  each  of  two  zones. 
Tbe  season  in  the  South  Zone  may  not 
open  until  October  1. 

Mooning  Doras 

Outside  Dates:  Between  September  1 
and  January  15,  except  as  otherwise 
provided.  States  may  select  hunting 
season*  and  daily  bag  limita  as  follows: 

Eastern  Management  Unit  (All  States 
east  of  the  Mississippi  Rhrnr,  and 
Louisiana) 

Himting  Seasons  and  Daily  Bag 
Limits:  Not  mora  than  70  days  with  a 
daily  beg  limit  of  12,  or  not  mora  than 
60  days  with  a  daily  bag  Umit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  eadi  of  two 
zones.  The  season  within  each  zone  may 
be  spUt  into  not  more  than  three 
periods.  The  hunting  seesons  in  tbe 
South  Zones  of  Alabama,  Florida, 
Georgia,  Louisiaiu.  and  Mississippi  may 
commence  no  earlier  than  September 
20.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting 
hours  must  be  uniform  within  specific 
hunting  zones. 

CsntroV  Management  IJttit  (Arkansas, 
Colorado,  Iowa,  Kansas,  Minnesota, 
Missouri,  Montana,  Nebraska,  New 
Mexico,  tJorth  Dakota,  Oklahoma. 
South  Dakota,  Texas,  and  Wyoming) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  dally  bag  limit  of  IS. 

Zoning  and  Split  Seasons:  State*  may 
select  hunting  seasons  in  each  of  two 
zones.  The  seeson  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  Texas  may  select  hunting 
seesons  for  each  of  three  zones  subject 
to  the  following  conditions: 

A.  llw  hunting  season  may  be  split 
into  not  more  than  two  periods,  except 
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in  that  partaa  of  T«M  1>  vlilch  tha 
mdal  wfate-winsKi  do*«  annn  k 
uIowmI.  wfaan  ■  Umitsd  iwimtng 
do**  IMOP  may  bs  hald  ooDCiimntly 
wldi  that  (padal  laaami  (laa  wfaita- 
wiagsd  dOYs  nuuawixo). 

B.  A  naaai  mmr  ba  aalactad  far  tha 
North  and  Cantnl  Zona*  faatwaoi 
Saptanriar  1  and  Jannaiy  25;  and  far  tha 
South  Zone  batwMO  Saplambar  20  and 
)anuaiy2S. 

C  Each  noa  may  hava  a  daily  bag 
hail  of  12  dovaa  (15  ondar  tha 
aHaiiialiva)  in  &a  aMiagala.  no  man 
than  6  of  which  maybe  whlta- winged 
dove*  and  no  more  than  2  of  wfaicdi  may 
be  white-tipped  dovei,  except  that 
itiiilngltw  npnrlil  wtiltn  wlngnd  rttwa 
(aaaon.  the  daily  bag  Umit  may  not 
Bxcaad  10  white-wingad,  mmtFuiiig^  and 
whit^tipped  uuvea  in  the  agpagata,  of 
wliidi  no  mora  than  S  may  be  mouniing 
dovaa  and  2  may  be  whit»4^iad  dovaa. 

D.  Except  a*  notad  above,  ragulatinna 
far  bag  anfl  poaaaaiton  limlta,  waauu 
length,  and  ihooting  houn  mnat  be 
miucam  within  aau  hunting  cone. 

WmleTji  Uanaggmmtt  Unit  (Arizona, 
Cahfonda,  Idaho,  Nevada,  Ongoo, 
(Aon.  and  WoMbingUm) 

Hunting  SaatonM  and  Dalty  Bag 
LiaUt:  Idaho,  Nevada,  Ongon,  Utah, 
and  Waahingtoa  -  Not  more  than  30 
conaaciitive  day*  with  a  daily  bag  Umit 
of  10  mourning  dovee  (in  Nevada,  die 
daily  bag  Umit  may  not  exceed  10 
maiiming  and  whito-wingad  dove*  in 
the  aggiagate). 

Aiiiona  and  CbUfanila  -  Not  more 
than  ao  day*  whidi  may  be  apUt 
between  two  perioda,  S^ilmifaer  1*15 
and  November  l-Jannaiy  15.  In  Aiiama, 
during  the  Brat  aagment  of  the  aeeaon, 
the  d^y  bag  limit  i*  10  mourning  and 
whita-wingad  dove*  in  the  aggiagate,  of 
which  no  mote  thm  S  may  be  white- 
winged  dove*.  Dming  the  nmaindar  of 
the  aeaaon,  the  dailybag  limit  ia 
lestricted  to  10  mourning  dove*.  In 
Callfbmia,  the  daily  bag  omit  may  not 
exceed  10  mourning  and  wfailo-wingad 
dove*  in  the  aggragate. 

WUta-winged  and  WUt»<i]ipad  Devaa 

Hunting  SeoMons  ondDaityBag 
limitt: 

Except  a*  ihown  balow.  aaaaona  in 
Ailxcpa^  CaHfamla,  Ffarida.  Nevada. 
New  Mexico,  and  Texa*  mtiat  be 
coocunent  with  monmlng  dove  '' 

AiixDoa  may  aelect  a  hunting  aeaaon 
of  not  mora  than  30  oaiaiii  iillv*  day*, 
nmning  concunently  «>iih  the  flzat 
•egmaot  of  the  mourning  dove  aaaacn. 
The  daily  bag  Unit  may  not  aaosed  10 
r^C  iml  -rtillii  iringail  ilni  ai  In 


the  i|gii|iili  of  which  no  more  dian  6 
may  M  iniita-winaad  dovea. 

hi  Flcrida.  the  daily  bag  limit  may  not 
exceed  12  mcwming  and  white-winged 
dove*  (IS  undar  the  ahemative)  In  the 
aHpemta.  of  which  no  more  than  4  may 
be  wUte-wingad  dove*. 

In  the  Nevada  Countie*  of  Oaik  and 
Nye,  and  hi  dia  California  Countiea  of 
bnparial,  Mvataida,  and  San 
Banardino,  the  daily  bag  limit  may  not 
aiicaed  10  moomlng  and  white-wingad 
dovaa  in  the  aggregate. 

In  New  Maidco,  tfaa  daUy  bi«  limU 
may  not  exceed  12  mourning  and  white- 
wringed  dovea  (15  undar  the  ahemativa) 
in  tb*  aggregate. 

In  Texaa^tha  daily  bag  limit  may  not 
exceed  12  mourning,  white-winged.  and 
whttMipped  dovea  (15  under  the 
ahamativ*)  in  the  aggragate,  of  whldi 
not  mora  than  6  maybe  wfaita-winged 
dovea  Old  not  more  than  2  may  be 
«»hita-tinped  dovae. 

In  admilon,  Texa*  may  alio  aelect  a 
hunting  aaaaon  of  not  more  than  4  day* 
fortha  apedal  white-winged  dove  area 
of  the  South  Zone  betwaen  September  1 
and  September  10.  The  daily  bag  limit 
may  not  exceed  10  white-winged, 
mourning,  and  white-tipped  dove*  in 
the  aggiagate,  of  which  no  mora  than  5 
may  be  mourning  dovaa  and  2  may  be 
white-tipped  dovw. 


OutMido  Datn:  Between  September  1 
and  January  28. 

Niuitfitg  Seocona.- Alaaka  may  aalact 
107  cooaecuttva  day*  for  wataribwi. 
«andhlll  aanae,  and  commoD  snipe  in 
eech  of  Bv*  nnas.  The  anaann  may  be 
aplit  without  penalty  in  the  Kodak 
Zone.  The  *aaaon*  in  each  zone  muat  be 
coocurrant. 

Cionine:  The  aeaaon  is  cloaed  on 
Canada  geeae  from  Unlmak  Pasa 
waatward  in  the  Aleutian  bland  chain. 
The  himting  aaaaao  ia  cloaed  on 
Aleutian  Cuiada  gaeae,  emperor  gaaeo. 
qiectaded  eideia.  and  SteUBr'*  eiders. 

DaOy  Beg  and  Poneuion  tlmitt: 

Ducks  -  accept  as  notad,  a  basic  daily 
bag  limit  of  7  and  a  poeaeaaian  limit  of 
21  ducka.  Daily  bag  and  pnssniaion 
UmiU  in  the  North  Zona  ate  10  and  30, 
and  in  the  Golf  Coait  Zona  they  an  8 
and  24,  renpectively.  The  basic  limits 
may  inchide  no  mora  than  1  canvasback 
dally  and  3  in  ppaaaaiinn 

In  addition  to  tha  basic  Umit  there  ia 
a  dally  hag  limit  of  IS  and  a  poaaeeaion 
limit  of  30  acotar,  '■™"'"""  and  king 
eider*,  (rfdeouaw,  harlequin,  and 
"**»*"""  and  red-breasted  mciganauia, 
singly  or  in  the  aggregate  of  these 

Light  Geeae  -  A  basic  daUy  bag  Umit 
ofa  and  a  poeaaaaiasi  Umit  ofe. 


Dark  Geeee  -  A  beaic  daily  bi«  Unit 
of  4  and  a  poaaaaaiaa  Undl  of  8. 

Dark'-gooae  aeaaooa  am  *ub|act  to  the 
following  raatiiclian*: 

t.  In  Units  9(*)  and  IS.  Ik*  Umita  far 
Canada  g**M  Be  1  diiiy  aad  2  in  possaasioa. 

X  In  Units  5  and  6,  ths  takhw  of  Canada 

thnoabDwxnbsr  16.  KBdfUaton  Island  is 
rinsan  In  Ids  IslJi^ufCautikgwi* 

3.  In  Unit  10  (aac*|it  Unlmak  Island),  lb* 
taUi«  of  Canaiki  9***  Is  pnUbil*d. 

Brant  -  A  daily  b^  Umtt  of  2. 

Common  ndpe  -  A  daily  bag  Umit  of 
a. 

Sendhill  crane*  -  A  daily  bag  Umit  of 
3. 

Tundra  (wane  -  Open  aaaaoDS  for 
tundra  swans  may  be  adected  nibjact  to 
the  following  cnndftinna- 

1.  No  mora  man  300  psnnitB  may  b*  Issued 
In  GMU  22.  sutboi^ng  sacb  panidtl**  ID 
take  1  tundia  swan  par  ssaaon. 

2.  No  men  dtan  SOD  paiBiits  may  ba  issued 
during  thaopantSeeal  i***aB  in  CUU  It.  No 
mOB*  than  1  tundn  swan  may  be  taksn  par 
panniL 

3.  Tha  saescns  nnist  ba  ooamnent  with 
odMr  mlpataty  bird  aaaaoofl. 

*.  Tha  npn^siata  Slats  saaiiiy  most  isnis 
|)ai  lulls,  flwain  hamst  and  bimtsr- 
paitictpation  data,  and  rapot  lb*  lesulla  of 
this  hunt  to  lbs  Sovics  by  Juna  1  of  the 
feUowing  year. 

Hawaii 

Ckitxida  Dates:  Between  September  1 
and  January  15. 

Hunting  SeoBonB:  Not  more  than  60. 
days  (70  under  the  ahemativa)  for 
mourning  dovea. 

Bag  LimitM:  Not  to  exceed  15  (12 
under  the  ahemative)  mooming  dovea. 

Note:  Mourning  dovea  may  be  taken 
in  Hawaii  in  acoradanoe  with  shooting 
hours  and  other  regulations  set  by  the 
State  of  Hawaii,  and  subtect  to  the 
applicable  provisions  of  50  CFR  part  20. 

PoartoRloo 

Doves  and  Pigeons: 

Outside  Data*:  Between  September  1 
and  January  15. 

Hunting  Season*;  Not  mom  than  60 
daya. 

Daily  Bog  and  PoesetMlm  limit*:  Not 
to  exceed  10  Zenaida,  mourning,  and 
wdiite-winged  dovea  in  the  aggragate. 
Not  to  axcmd  5  scaly-naped  pigeons. 

doted  Ana*:  Thoe  is  no  ( 
(m  dovea  or  pigaooa  in  the  i 
ataaa:  MunidpaUty  of  CuMna, 
Deaecheo  blmd.  Mooa  bland.  El  Verde 
□oaura  Area,  and  Odra  Municipality 
and  adjacent  I 


Aicks,  Coot*,  MDOcfMii*,  GaUinulet,  and 
Snipe: 

Oitsid*  XHotaa:  Between  October  1  and 
January  31. 
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Hunting  Seasons:  Not  more  than  55 
days  may  be  selected  for  hunting  ducks, 
commoD  moorhens,  and  common  snipe. 
The  seaaon  may  be  spUt  into  two 


Daily  Bag  Umits: 

Ducks  -  Not  to  exceed  5. 

Conunon  moorhen*  -  Not  to  exceed  6. 

Common  snipe  -  Not  to  exceed  8. 

Closed  Seasons:  The  season  is  cloeed 
on  tha  ruddy  duck,  white-cheeked 
pintail.  West  Indian  whistling  duck, 
fulvous  whittling  duck,  and  ma*ked 
duck,  which  are  protected  by  the 
Commonwealth  of  Puerto  Rico.  The 
season  also  is  closed  on  the  purple 
gallinule,  American  coot,  and  Caribbean 
coot 

Oosed  Areas:  There  is  no  open  season 
on  ducks,  common  moorhens,  and 
common  snipe  in  the  MunidpaUty  of 
Culabra  and  on  Deaacheo  bluid. 

Virgin  lalanda 

i>i>v8*  omf  Pigeons: 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida  doves. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves. 

Closed  Seasons:  No  open  season  ia 
prescribed  for  ground  or  quail  doves,  or 
pigeons  in  the  Virsin  blands. 

Closed  Areas:  Thsre  is  no  open  seesoo 
for  migraloiy  game  binls  on  Ruth  Cay 
(just  south  of  St.  Cioix). 

Local  Names  for  Certain  Birds: 
Zenaida  dove,  also  known  as  mountain 
dove;  bridled  quail-dove,  also  known  aa 
Baibary  dove  or  partridge:  Common 
ground-dove,  also  known  as  stone  dove, 
tobacco  dove,  rob,  or  tortolita:  scaly- 
naped  pigeon,  also  known  as  red-necked 
or  scaled  pigeon.  * 

Ducks 

Outside  Dales:  Between  December  1 
and  January  31. 

Hunting  Seasons:  Not  more  than  55 
consecutive  days. 

Daily  Bag  Limits:  Not  to  exceed  5. 

Qaued  Seasota:  The  season  is  cloaed 
on  the  ruddy  duck,  white-cheeked 
pintail,  West  Indian  whistling  duck, 
fulvous  whistling  duck,  and  masked 
duck. 

Spadal  Falcosvy  Hegnlatioiia 

Falconry  i»  a  permitted  means  of 
taking  migratory  giama  birds  in  any  Stat* 
meeting  Federal  blconry  standards  in 
50  CFR  21.2S(k).  IJiese  States  mqr 
aelect  an  extended  seaaon  for  taking 
migratory  gamebirda  in  accordanoe 
wiSi  the  foUowing: 

Extended  Season*:  For  aU  hunting 
method*  comhined.  the  combined 


length  of  the  extended  season,  regular 
seasoa.  Bud  any  special  or  experimental 
seasons  shall  not  exceed  107  days  for 
any  species  or  group  of  species  in  a 
geographical  area.  Each  extended  seaaon 
may  be  divided  into  a  maximum  of  3 
segments. 

Anmeworlc  Dates:  Seaaona  must  faU 
between  September  1  and  March  10. 

Daily  Bag  and  Possession  Umits: 
Falconry  daily  bag  and  posaesaion  limita 
for  aU  permitted  migratory  game  birda 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  extended  hlcooiy  seasons,  any 
special  or  experimental  seasons,  and 
regular  hunting  seasons  in  all  States, 
including  those  that  do  not  select  an 
extended  hlconry  season. 

Regular  Seasons:  General  htmting 
regubdons,  including  seasoiu  and 
hunting  hours,  apply  to  hlconry  in  each 
SUte  listed  in  50  CFR  21.29(k).  Ragnlar- 
season  bag  and  possession  limits  do  not 
apply  to  falconry.  The  blconry  bag  limit 
U  not  in  addition  to  gun  limits. 

Area,  Unit  and  Zone  Daatjiptionj 

Central  Flyway  portion  of  the 
foUowing  States  consists  of: 

Colorado:  That  area  lying  east  of  the 
Continental  Divide. 

Montana:  That  area  lying  east  of  HiU, 
Chouteau,  Cascade,  Meagher,  and  Park 
Counties. 

New  Mexico:  That  area  lying  east  of 
the  Continental  Divide  but  outside  the 
JicariUa  Apache  Indian  Reservation. 

Wyoming:  That  area  lying  east  of  the 
Continental  Divide  and  extruding  the 
Great  Divide  Portion. 

The  remaining  portion*  of  these  Statae 
are  in  the  Pacific  Flyway. 

Monming  and  While-wingad  Oovaa 

Alabama 

South  Zone  -  Baldwin,  Barbour, 
Cofbe,  Conecuh,  Covington,  Dale, 
Eacambia,  Geneva,  Henry,  Houston,  and 
Mobile  Counties. 

North  Zone  -  Remainder  of  the  State. 

California 

White-winged  Dove  Open  Areas  - 
Imperial.  Riveraida.  and  San  Bamardino 
Countiea. 

Florida 

Northwest  Zone  -  The  Counties  of 
Bay.  Calhoun,  Escambia,  Franklin. 
Gadsden,  Gulf,  Holmes,  Jackaon. 
liberty,  Okaloosa,  Santa  Rosa,  Walton, 
Washh^on,  Leon  (except  that  portion 
north  oTu.S.  27  and  east  of  State  Road 
155),  JefCorson  (south  of  U.S.  27,  west  of 
State  Road  59  and  north  of  U.S.  98),  and 
Wakolb  (except  that  portion  aouth  of 
U.S.  88  and  east  of  the  St  Marks  River). 

South  Zona  -  Remainder  of  State. 

Georgia 


Northern  Zone  -  That  poitiao  of  the 
State  lying  north  of  a  line  running  weat 
to  east  afong  U.S.  Highway  280  from 
Columtnis  to  Wilcox  County,  thence 
southward  along  the  nvestem  border  of 
Wilcox  County;  thence  east  along  the 
southern  border  of  Wilcox  County  to  the 
Ocmulgee  River,  thmce  north  along  the 
Ocmulgee  River  to  Highway  280,  Ihenoe 
east  along  Highway  260  to  the  Little 
Ocmulgee  River,  thence  southward 
■long  the  Little  Ocanulge*  River  to  the 
Ocmulgee  River  thence  southweaterly 
'  along  the  Ocmulgee  River  to  the  western 
border  of  the  JeCT  Davis  County;  thence 
south  along  the  western  border  of  Jeff 
Davis  Coimty:  thence  east  along  the 
southern  border  of  Jeff  Davis  and 
Appling  Counties:  thence  north  along 
the  eestem  border  of  Appling  County,  to 
the  Altamaha  River,  thence  eest  to  the 
eastern  border  of  Tattnall  County: 
thmce  north  along  the  eastern  border  of 
Tattnall  County;  thence  north  along  the 
western  Ixmier  of  Evans  to  Candler 
Coimty;  thence  west  along  tha  aouthem 
border  of  Candler  County  to  the 
Ohoopee  River  thence  north  along  the 
western  border  of  Candler  County  to 
Bulloch  County;  thence  north  along  the 
western  border  of  Bulloch  County  to 
U.S.  Highway  301;  thence  northeast 
along  U.S.  Highway  301  to  the  South 
Carolina  line. 

South  Zone  -  Remainder  of  the  State. 

Louisiana 

North  Zone  -  That  portion  of  the  State 
north  of  Interstate  Highway  10  horn  the 
Texas  State  line  to  Baton  Rouge. 
Interstate  Highway  12  from  Baton  Rouge 
to  Slidell  and  Interstate  Highway  10 
from  SlideU  to  the  Mississippi  Slate 
Une. 

South  Zone  -  The  remainder  of  the 
State. 

Mi**istippi 

South  Znie  -  The  Counties  of  Forrest, 
George,  Greene,  Hancock,  Harrison, . 
Jaduon,  Lamar,  Marion,  Pearl  River, 
'  Peny.  Pike,  Stone,  and  Walthall. 

North  Zaae  ■  The  remainder  of  the 
State. 

Nevada 

White-winged  Dove  Open  Areaa  - 
Claric  and  Nye  Countiea. 

Texa* 

North  Zona  -  That  portion  of  the  State 
north  of  a  Una  begiiming  at  the 
Intamational  Bridge  aoitfh  of  Fort 
Hancodc:  north  along  FM  1088  to  TX  20; 
west  along  TX  20  to  TX  148;  north  along 
TX  148  to  1-10  at  Fort  Hancock;  east 
along  MO  to  1-20;  northeast  along  1-20 
to  1-30  at  Fort  Worth:  northeast  along  I- 
30  to  the  Texas-Arkansas  SUte  line. 

South  Zone  -  That  portion  of  the  SUte 
south  and  west  of  a  line  begiiuJng  at  the 
International  Bridge  south  of  Del  Rio. 
proceeding  east  on  U.S.  90  to  San 
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Aatonioc  tbaa  aail  oo  I-IO  to  Omgi. 

SpKld  WUl»'Wii«id  Do**  Aim  in 
tha  South  Zona  -  Thai  potfan  of  dia 
Slala  loalh  and  waM  of  ■  Una  bi^niiiiig 
■t  tfaa  blaoatiooal  bid^  loudi  o(  Dtl 
Mo.  I"'"  T-""g  aa«t  on  U.S.  M  to 
Uvtida:  toiith  oa  U.S.  S3  to  TX  44:  aMt 
akag  TX  44  to  TX  U  at  FiMK  nuth 
along  TX 16  to  TX  2SS  at  HaUnDTiUa: 
aaal  akng  TX  zn  to  FM 1017; 
MiafliwMt  aloag  FM 1017  to  TX  lae  at 
linn:  Mat  akog  TX 186  to  tha  Mnaflald 
Cliand  at  Pot  Manaflald;  aait  along 
dw  Manafipld  Channal  to  the  Gulf  of 


Aim  with  additional  taitiictiaia  • 
Camoran.  Htdalfa.  Stan,  and  WlUacy 
Comttiaa. 

Coial  Zooa  -  llat  poctka  oftha 
Stala  lying  batwMa  tha  Math  and  South 


Cal^anda 

North  Zona  -  A^dn*.  Butta.  Dal  Not*. 
Onn.  Humboidt,  Laaam.  Mandodno. 
Modoc  Plnmaa.  Shaala.  Stana. 
Sidctjrau.  Tahana.  aid  TH:^  Countiaa. 

South  Zona  -  Hw  nmalnda' of  tha 
Slala. 

NnrMnrioo 

Nadi  Zona  -  Nocth  o(a  Una  fedlewliV 
U.S.  60  from  tlM  Aiiaooa  Slata  Una  aait 
to  I-Z8  at  Sooono  and  thai  louth  akog 
1-25  from  Socgtro  to  tha  Taaa  Stata 
Una. 

Sooth  Zona  -  RamaladaT  of  Um  Slata. 

Wathingtan 

Waam  Waahliutaa  -  Tha  Slata  of 
Waafainglaa  aKcfaiAag  duM  portiaoa 
lytog  aiat  of  tha  Padfic  Ctait  Trail  and 
aaat  of  dia  Big  Whita  Safanoo  Rivar  in 
KUddtatCoiuty. 


Newjtnef 

Nofdi  Zona  -  lliat  poftico  of  dia  Slats 
nothofMJTa 

Soudi  Zoos  -  The  ramalndar  of  the 
Slate. 


AtkatOc  Plytfay 

NbtthCamUna 

Noittaaal  Ifont  Unit  -  Countiw  gf 
Baitia.  Camdn.  Chovan.  Cunitudc 
Dan,  Hyde.  Paaonotank.  Paiqninians. 
TyneU.  and  WaiUimtan. 

Itli$lmippl  Ffymiy 

aUnoit 

Northaaat  Zooa  -  Cook.  DuPMa. 
Gnmdy.  Kan.  ir^t^v—  KaottaU.  Lake. 
Mdimy.  and  WUI  Coundai. 


Nateada  bonkr  aka^  Stale  Highway 
175  to  Stale  37,  aoiithMit  along  Slate  37 
to  U3.  Highway  56.  nudi  a]iii«  U.S.  59 
to  blMrtalB  Hi^way  80.  tha  aaat  along 
1-80  to  dw  nUnote  bonier. 
Soudt  Zone:  The  noaindar  of  Iowa. 


T^dn  OdM  MatniioUtan  Canada 
GooMZooa- 

A.  All  of  Hmnapin  and  Ramaey 
CountiM. 

B.  In  Anoka  Countv,  all  of  Columbat 
Townddp  lying  amth  of  County  Stata 
Aid  Highway  (CSAH)  18.  Anoka 
County;  all  of  the  ddM  of  Rameay. 
Andovir,  Anoka,  Coon  R^ida,  Spdng 
Leke  Pad^  FMdley.  Hilltop.  ColumfaU 
Height*.  Blaine,  Lexington.  Orele  Pinaa. 
Uno  Lekea,  and  CanlanilW:  and  all  of 
the  dty  of  Ham  Lake  axoqit  that  portion 
lying  north  of  CSAH  IS  and  aart  of  U.S. 
H^waySS. 

C  That  part  of  Caivar  County  lying 
north  aid  aaat  of  the  following 
daacrtbad  Una:  Baginaing  at  dia 
nnrthaMt  comer  of  San  Ptandaoo 
Townddp:  diance  weal  along  tha  north 
boundaiT  of  San  nandaoo  Townahip  to 
the  aaat  boondaiy  of  Dddarao 
Towldiip:  thaooa  notdi  akng  die  aart 
boundary  of  Dahlgren  TowMhip  to  U.S. 
Hgiiway  212rdiaace  wart  along  US. 
Highway  212  to  Slate  Thmk  Highway 
(STH)  284;  dMOce  north  on  STH  284  to 
County  State  Aid  Highway  (CSAH)  10; 
thaooa  north  and  wart  on  CSAH  10  to 
CSAH  30;  thaK»  north  and  wart  on 
CSAH  SO  to  STH  28;  diBnoe  aert  and 
north  on  STH  2S  to  CSAH  10;  diance 
north  on  CSAH  ID  to  the  Carver  Counbr 
line. 

D.  In  Soon  County.  aU  of  die  dtiM  or 
ShakopM.  Savaga.  Prior  Lake,  and 
Joadan.  and  all  o^the  Townahlpa  of 
Jackaon.  Louia*ille,  SL  Lawnnca,  Sand 
Qaak.  Spring  Lake,  aad  Qedit  River. 

E.  In  Dakota  County,  all  of  the  citie* 
of  BunKviUa.  EaoM.  MandoU  Hde^U. 
Mandota,  Sunfin  Lake.  Invw  Grove 
Haighti,  Apple  Valley.  Lakaville. 
RnaamoiiUt.  Fannington,  HafUnga. 
Ulydale.  Wert  St  Paul,  and  Soudi  St 
Paul,  and  aU  of  the  Townahip  of 


Nar&  Zorw  Tlirt  pardon  of  dw  Stale 
north  of  a  Una  eiGlaniiiBg  aart  from  dta 


F.  Hiat  portion  of  Waddngtoo  County 
^ring  aouth  of  dM  following  deiciibed 
Una:  Beginning  et  County  Slate  Aid 
IBghway  (CSAH)  2  on  dw  WHt 
boundary  of  die  county;  thenoa  eart  on 
CSAH  2  to  U.S.  n^way  61;  dunce 
aouA  on  U.S.  Ifldiway  61  to  Stale 
Ttank  iBghwn  (STH)  97;  tfaanoe  aMl 
on  STH  97  to  tlM  Inteiasctloo  of  STH  97 
and  STH  95;  thence  due  aert  to  the  aMl 
boundaiy  of  the  flate. 

Northwert  GooM  Zone  (included  for 
rafgranoa  ordy,  not  a  qncial  Septeortiar 
GooM  Saaaon  ZoM  -  Tint  pardon  of 
thi  Urta  am  lainiaaMil  bj  i  Uui 


amending  aert  bom  the  North  Dakota 
faordar  aloog  U.S.  Highway  2  to  State 
l^unk  Highway  (STH)  32.  north  along 
STH  32  to  Sni  92,  aert  akog  STH  92 
to  County  State  Aid  Hldiway  (CSAH)  2 
in  Polk  County,  north  do^i  CSAH  2  to 
CSAH  27  in  Pennington  County,  north 
along  CSAH  27  to  CTH 1.  aart  aimg 
STH  1  to  CSAH  28  in  Pannii^ton 
County,  nordi  alo^  CSAH  28  to  CSAH 
54  in  Maiahdl  County,  noidi  aloi^ 
CSAH  54  to  CSAH  9  in  Roeeen  County, 
north  along  CSAH  9  to  STH  11,  wart 
akng  STH  11  to  STH  310,  and  north 
along  STH  310  to  die  Manitoba  border. 

Four  GoOM  Zone  -  Hut  portion  of  the 
•tata  anoompaaaed  by  a  Unaextending 
north  bom  the  Iowa  bantar  along  U.S. 
Intantate  Hi^iway  35  to  tha  aoudi 
boundary  of  tha  Twin  Qdn 
MatiopoUlen  Canada  Goom  Zona,  dian 
wart  md  north  along  the  boundaiy  of 
dke  Twin  Cid«  MetnpoUtan  Canada 
Goom  Zone  to  U.&  Intaratata  94.  then 
wert  and  north  on  U.S.  btaratate  94  to 
die  North  Dakota  border. 

Two  Goom  Zone  -  Thrt  portioo  of  dw 
rtete  to  the  north  of  a  Una  extanding  aert 
from  die  North  DakoU  border  along  U.S. 
Intantate  94  to  the  boundeiy  of  the 
Twin  CltiM  Metropolitan  Canada  Goom 
Zone,  then  north  ud  eert  along  lbs 
Twin  OtiM  MatnpoUtan  Canada  Goom 
Zone  boundaiy  to  the  Wiiconain  border, 
except  dM  Northwert  Goom  Zone  and 
that  paction  of  the  State  enoompasaed 
by  a  line  extending  north  from  the  Iowa 
border  along  U.S.  Inteialate  35  to  the 
•oulh  boundaiy  of  the  Twin  CltiM 
MetropoUten  Canada  Goom  Zone,  then 
eert  on  die  Twin  QlM  Metropolitan 
Canada  GooM  Zone  boundaiy  to  the 
IWaoonrtn  border. 


Middle  TenneaoM  Zone  -  ThoM 
portion*  of  Hou^on,  Humphreyi. 
Montgomeiy,  Parry,  and  Wayne 
CountiM  eert  of  Slata  Highway  13;  and 
Bedford,  nannon,  Oieetham.  CoftM. 
Dividaon.Dickaon.PrankUn.aiM. 
Hickmen.  Lewnndk,  Lewi*.  Lincoln, 
Mecon,  Manhall,  Mauiy,  Moore, 
Robertaon,  Rutherford,  Smith,  Sumner. 
Ttouedale.  Vnlliamaoo,  and  Wilsoo 
CouBliee. 

Cumberland  PlatMu  Zone  -  Blsdaoe. 
Bradley,  day,  Cumberland.  Dekalb. 
Fantnaa,  Grundy.  Hemllton.  Jackaon. 
Marion,  McAfinn.  Mtdga.  Morgan, 
Ovarton,  Pidcatt,  Nk.  Putnam,  RhM. 
Roane.  Soott.  Sequatchie.  Van  Buran, 
Warian.  and  White  Coonliea. 

Bart  TanneaaM  Zone  -  Andnaon, 
Blount,  nampbaU.  Cutar.  daibome. 
Cocke.  Graliwrt.  Gnaaa.  Haabian, 
Hanooi^  Kawktaw,  Jafliraao,  Johnaon, 
ICnox,  Loudon,  Monroe,  Sevi«. 
SuUivan,  Unicoi.  Union,  and 
Wa 


Wtooomin 

Eariy-Seeaon  Subzone  A  -  That 
portlan  of  the  Strte  encompaaaed  by  a 
line  beginning  rt  the  Lake  Michigan 
ahora  in  Shairaygan,  then  wert  along 
State  Highway  23  to  SUte  67,  aoutherly 
along  Slate  67  to  County  Highway  E  in 
SheMygan  County,  southerly  along 
County  E  to  State  28,  south  and  wart 
along  State  28  to  U.S.  Highway  41. 
aoutherly  along  U.S.  41  to  State  33. 
werterly  along  State  33  to  County 
Highway  U  in  Waihington  County, 
aoutherly  along  County  U  to  County  N, 
(outbeaatarly  along  County  N  to  State 
60.  waaterly  along  Stata  60  to  County 
Highway  P  in  Dodge  County,  southerly 
alraig  County  P  to  County  O,  westerly 
along  County  O  to  State  109,  south  and 
wert  along  State  109  to  State  26, 
southerly  along  State  26  to  U.S.  12, 
soudierly  along  U.S.  12  to  State  69, 
southerly  along  State  89  to  U.S.  14, 
southerly  along  U.S.  14  to  the  UUnois 
border,  eert  along  the  Illinois  border  to 
the  Michigan  border  in  Lake  Michigan, 
north  along  the  Michigan  border  in  Lake 
Michigan  to  a  point  directly  east  of  State 
23  in  Sheboygan,  then  west  along  that 
line  to  the  pofait  of  beginning  on  the 
Lake  Michigan  shore  in  Sheboygan. 

Early-Season  Subzone  B  -  That 
{Kirtiao  of  the  State  between  Early- 
Saaaon  Subione  A  and  a  line  begiiming 
rt  the  intersection  of  U.S.  Highway  141 
.         and  the  Michigan  border  near  Niagara, 
I        then  south  alcmg  U.S.  141  to  SUIe 

Highway  22.  wert  and  southwert  along 
State  22  to  U.S.  45,  south  along  U.S.  45 
to  State  22,  wert  and  south  along  Slate 

22  to  Suts  110,  south  along  State  110 
to  U.S.  10,  south  along  U.S.  10  to  State 
49,  south  along  State  49  to  State  23. 
wert  along  Slate  Z3  to  State  73,  south 
along  State  73  to  State  60,  wert  along 
State  60  to  SUte  23.  south  along  State 

23  to  SUte  11,  east  along  State  11  to 
Sute  78,  then  south  along  State  78  to 
the  Illinois  border. 

Pacific  Plyway 

Idaho 

Eert  Zone  -  Boimeville,  Caribou, 
Fremont  and  Trton  CountiM. 

Otegon 

Nortnwert  Zone  -  Benton,  Clackamus. 
Clatsop,  Columbia,  Lincoln,  Linn, 
Marion.  Polk,  Multnomah,  Tillamook, 
Washington,  Wayne,  and  YamhiU 
CountiM. 

Southwert  Zone  -  Cooe,  Cuny. 
Douglas,  Jackson,  Joaephine.  and 
Klamath  Counties. 

Eert  Zone  -  Baker,  Gilliam.  Malheur. 
Monow.  Sherman,  Umatilla,  Union  and 
Waaco  CountiM. 

(Vashiqglon 

Soudiwert  Zona  -  dark,  CoUtz. 
Padfic  and  Wahkiakum  Countiaa. 


Eart  Zona  -  Aaotin.  Beoton,  Columbia, 
Garfield,  KUckitrt.  and  Whitisan 
Countiaa. 

Wyoming 

Bear  River  Aim  -  Thrt  poitian  of 
Lincoln  County  dsaoibea  in  Sute 
regulations. 

SaU  River  Area  -  That  portion  of 
Lincoln  County  deacribed  in  Stale 
regulations. 

Farsoo-Edon  Area  -  Thorn  portions  of 
Sweetwater  and  Sublette  Counties 
deacribed  in  Sute  regulations. 

Teton  Area  -  Those  portians  of  Teton 
County  described  in  State  regulations. 

Ducks 
Miiasiippi  Flyway 

Iowa 

North  Zone:  That  portion  of  the  SUte 
north  of  a  line  extending  east  from  the 
NefarMka  border  along  Sute  Highway 
175  to  Sute  37,  southeast  along  SUte  37 
to  U.S.  Highway  59,  south  along  U.S.  59 
to  IntersUte  Highway  80,  then  eart  along 
I-ao  to  the  Illinois  border. 

Squth  Zone:  The  remainder  of  Iowa. 

Sandhill 


Central  Plyway 

Colorado 

Regular-Seeson  Open  Area  -  The 
Central  Flyway  portion  of  the  SUte 
except  the  San  Luis  Valley  (Alamosa, 
Conefos,  Costilla,  Hinsdale,  Mineral,  Rio 
Grande  and  Saguache  Counties  «ast  of 
the  Continental  Divide)  and  North  Pari: 
(Jackson  County). 

Kansas 

Regular  Season  Open  Atm  -  That 
portion  of  the  Sute  wert  of  a  line 
beginning  at  the  Oklahoma  border, 
north  on  1-35  to  WichiU,  north  on  1-135 
to  Saliru,  and  north  on  U.S.  61  to  the 
Nebraska  border. 

New  Mexico 

Regular-Season  Open  Area  -  ChavM, 
Curry,  De  Baca,  Eddy,  Lm,  Quay,  and 
Roosevelt  Counties. 

Middle  Rio  Graiule  Valley  Aim  -  The 
Central  Flyway  portion  of  New  Mexico 
in  Socorro  and  Valencia  Counties. 

Southwest  Zone  -  Siena,  Luiu,  end 
Doiu  Ana  Counties. 

Oklahoma 

Regular-Season  Open  Area  -  That 
portion  of  the  StaU  wert  of  1-35. 

Texas 

RegiUar-Smson  Open  Area  -  That 
portion  of  the  Sut3  wert  of  a  line  from 
the  International  Toll  Bridge  rt 
Brownsville  along  U.S.  77  to  ^^ctoiia; 
U.S.  87  to  Placedo;  Farm  Road  616  to 
BlMsing;  Sute  35  to  Alvin;  SUte  6  to 
U.S.  290:  U.S.  290  to  Austin:  I-3S  to  die 
Texas-Oklahoma  border. 

North  Dakota 


Ragnlar^Saaaoo  Open  Aim  -  llirt 
portion  of  tb*  State  wert  of  U,8.  281. 

South  Dakota 

Ragular-Seasoo  Open  Aim  -  "Hut 
portion  of  the  State  wert  of  U.S.  281. 

Alonfono 

Regulai^Season  Open  Atm  -  The 
Cential  Flyway  portion  of  the  State 
except  that  aiM  south  of  1-90  and  «vart 
of  the  Bighorn  River. 

Wyorrung 

Ragulai^Saasan  Open  Area - 
Campbell.  ConveiM.  Oook.  Goshen. 
Laninie,  Niobrara.  PlatU,  and  Weston 
Counties. 

Riverton-Boysen  Unit  -  Portions  of 
Fremont  County. 

Paik  and  Bighorn  County  Unit  - 
Portions  of  Paric  and  Bighorn  Countiaa. 

Pacific  Flyway  « 

Arizona 

Special-Season  Area  -  Game 
Management  UniU  30A,  SOB.  31,  and 
32. 

Montana 

Special-Season  Ares  -  See  State 
regulations. 

Utah 

Special-Season  Area  -  Rich  County. 

Wyoming 

Beai  Rival  Area  -  Thrt  poitioo  of 
Uncoln  County  described  in  State 
regulations. 

Salt  River  Area  -  That  poitioo  of 
Lincoln  County  deacribed  in  State 
regulatioos. 

Eden-Faison  Area  -  ThoM  poitiona  of 
Sweetwater  and  Sublette  Counties 
described  in  StaU  regulations. 

AU  Migratory  Game  Birds  in  Alaska 

North  Zone  -  Suie  Game  Management 
UniU  11-13  and  17-26. 

Gulf  Coast  Zone  -  SUte  Game 
Management  UniU  5-7, 9, 14-16,  and  10 

-  Unimak  Island  only. 

Southeert  Zone  -  State  Game 
Management  UniU  1-4. 

Pribilof  and  Aleutian  lalamis  Zone  - 
SUte  Game  Managemaiit  Unit  10  - 
except  Unimak  Island. 

Kodiak  Zaae  -  SUte  Game 
Management  Unit  8. 

AU  Miffotory  Birds  in  the  Virgin  Islands 

Ruth  Cay  Closure  Area  -  The  island  of 
Ruth  Cay.  jurt  south  of  St  Croix 

AU  Migratory  Birds  in  Puerto  fiioo 

Municipality  of  Culebra  Ooeure  Area 

-  All  of  the  munidpelity  of  Culebn. 

Desecheo  Island  ClOrtUe  Aiaa  -  AU  of 
Deaacheo  Island. 

Mona  Island  Cloeure  Aim  -  All  of 
Mona  Island. 

El  Verde  Closure  Area  -  ThoM  aieu 
of  the  municipalities  of  Rio  Craiuie  and 
Loiza  delineated  as  follows:  (1)  AU 
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laixfa  balWMB  RoulM  aM  OB  tha  wMt 
■Mi  IM  OB  th*  MA  froo  Rout*  3  OB  Hm 
north  to  the  jimctura  of  IsutM  996  and 
ISB  (Km  13.2)  in  ths  Mmth;  (a)  lU  iMidt 
ntWMB  Routat  186  Mid  666  mm  tho 
(unctura  of  166  and  966  OB  lb*  watk.  to 
tho  CiriblMW  NaboBal  Fonot  BoiincUty 
OB  th*  MHidi;  (3)  aU  bod*  I]fi^  wart  of 
Roulo  166  far  ooa  UkrtMtar  bom  tha 
Junctura  of  Routaa  166  and  956  HWth  to 
Km  6  on  Rout*  186;  (4)  all  laodi  within 
Km  14  and  Km  6  on  tba  wart  and  th« 


Caribbean  NafUoaal  Ponrt  BoaDd^T  OB 
tho  aart:  and  (5)  all  Un<k  withiB  the 
Caiibbaan  National  Foiart  Boundary 
whether  private  or  public 

Qdia  Munidpality  and  adtaoent  areas 
-  All  of  Odi*  Mmiclpality  and  pottirau 
of  Aguaa,  Baaiaa,  Caguas,  Cayw,  and 
Comario  MuniripaHtiea  a»  enrompaiaad 
within  the  faUowing  boundary: 
beginning  oa  Midway  172  a*  it  leaves 
the  municipality  of  Cidra  on  the  wart 
edge,  north  to  Highway  156,  eart  on 


Higfaway  156  to  Highway  1,  south  OB 
Highway  1  to  Highway  765,  iaulh.aa 
Hi^way  765  to  Ifi^way  763,  south  on 
Hij^way  763  to  the  Rio  GuaTata,  wart 
along  Rio  Guavste  to  Highway  1, 
southwest  on  Highway  1  to  Hi^iway  14. 
wert  on  Highway  14  to  Highway  729, 
north  aa  i^ghway  729  to  Qdia 
Muniripality  boundary  to  the  point  of 
beginning. 
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IFK  Dob  M-ia4M  Filed  7-l»-M;  8:45  am] 


Momtay 
July  22, 


1906 


Part  V 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  941 

Office  of  the  Assistant  Secretary  for 
Publlc  and  Indian  Housing;  Reguialory 
Reinvention:  Streamlining  the  Public 
Housing  Development  Regulations; 
interim  Rule 
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URBAW  DEVBjQWgWr 

a4cmp»t94i 


HoMlng;  RqHMOfy 


iMMCr:  CMBca  of  tb*  Auiituit 
Sacntuy  Cor  Public  and  bdim 
Hoa>iog,HUD. 
ACnoN:  htarim  rab. 

■UMHMnr:  Thii  nib  unandi  HUD'i 
ragolatians  ibr  tfaa  Public  Housliig 
DswlopnMnt  prograxn.  In  an  effort  to 
comply  with  tte  Praeidaof  t  ngulalm; 
rakna  initlativea,  thli  rale  atieeinHiww 
thsaa  Mgulationaby  eliminating 
provlalon*  tbat  npaat  atatutoiy 
proriaiaai  or  are  otbawiae 
iinnnrimaiy.  as  well  aa  raviaing 
proviaiana  to  allow  graatat  flmrfhtllty  to 
PHAa  In  canying  out  dsvslopmont 
programs,  allowing  them  to  certify 
compliance  with  Mune  raqoiraments. 
This  interim  rule  will  make  tfaa  Public 
Housing  Development  ragulatiaas 
cleoer  and  more  condae. 
MIBK  EOectiva  Date:  Auguat  21. 1996. 
except  that  §C  941.101, 941.20S, 
941,301, 941.303. 941.304.  and  941.404 
ahall  not  become  sBgctive  until  the 
QMB  npioval  of  the  infannatian 
oollectiops  mntsiiHid  in  those  aectioiia 
are  announoed  by  a  aepaiats  publicatlan 
in  the  Fadatallagialv. 

Commants  due  date:  September  20, 
1906. 

AODMMM:  Intenstsd  peraons  are 
invited  to  submit  comments  ragaiding 
thb  interim  rule  to  the  Rulea  Docket 
CMc  OfBce  ofGenersI  GoudmL  Room 
10278.  Department  of  Housing  and 
Urban  Development,  451  Sevoith  Street. 
S.W.,  WaahlnglDO.  D.C  20410. 
CommunicBtians  should  ratsr  to  the 
above  docket  number  and  title.  A  copy 
of  each  communiration  sobmitted  will 
be  available  far  public  inspectiaD  snd 
copying  between  7:30  sjn.  and  5:30 
p.m.  weekdays  at  the  above  addreaa. 
FAXED  oommenta  will  not  be  accepted. 
Fan  RMiNBi  mfommhom  ooNTMnr: 
WUUam  J.  Flood.  Dboctor.  Offios  of 
Capital  hnpiuvemms.  Depertmant  of 
Hmising  snd  Urban  DavebpaMBt,  451 
Seventh  Street,  SW..  Wesfaii^tan,  OC 
20410.  tslsphaaa  number  (202)  706- 
1640  (tfaisjs  not  a  toU-fim  number).  For 
hwating-enrt  ipeach-impaiied  p— cma. 
this  numbar  may  be  accesMd  via  taott 
telepbcna  by  dialing  the  Fedanl 


tninniietinn  Ralqr  Service  at  l-BOO- 
•77-8330. 


The  infcrmatian  ooUectian 
nquirameats  OMitained  In  this  rule,  as 
deecribed  bi  $941,101.  ere  the  sul^  of 
OMB  oootiol  numbers  2577-0034, 
2577-0033,  2577-0036,  and  2577-0039. 
All  of  dnae  n>proval  numbara  are 
currently  unoer  review,  undv  the 
rapeiwoit  Raductian  Act  of  1995  (42 
U.S.C  3501-3520),  except  &r  2577- 
0036,  far  which  a  go-day  extsnsian  was 
granted,  effsctive  through  8/31/96.  Ilie 
infcrmatioD  collectioo  notices  for  these 
requirements  were  published  on  April 
4, 1906  (61 FR 15081  sod  15101)  and  on 
May  9, 1996  (61  FR  21202). 

In  accordance  with  the  Pq^rwork 
Raductian  Act,  an  agency  may  not 
conduct  or  qpcnsor,  and  a  person  is  not 
rsquired  to  respond  to,  s  collection  of 
inurmatian  muees  the  coUectiOD  - 
diqjieys  a  valid  control  number. 


Od  March  4, 1995,  Prasidant  Clinton 
issued  s  mamorandum  to  all  Federal 
depeitnents  and  *fl—<ft*«  iwg^frfing 
tegulatary  reinvention.  In  rasponae  to 
this  mamoiandum,  the  Dspartmaot  of 
Houaing  and  Urban  Development 
conducted  a  page-by-pege  review  of  its 
tegulatiflns  to  determine  which  cen  be 
eUmiaalad.  consolidatad,  or  otherwise 
improved.  HUD  has  determined  tbat  the 
wgiilatinns  far  die  public  housing 
davelopnuBit  prognm  csn  be  Improved 
and  stieemllned  by  eliminsting 
unneoesssiy  provisions. 

Ahfaoogh  current  funding  for  public 
bousing  developmenl  is  lixnited,  the 
regulations  far  the  program  are  still 
needed  to  govern  the  currant  pipeiiae  of 
protects  far  edrich  funds  have  been 
obl^Btad.  In  addition,  current 
taglslation  allows  modemizadon  funds 
to  De  used  far  developing  new  units, 
whidi  requires  public  housing 
development  regulations  for 
implemantatian. 

Several  provisions  in  the  regulations 
repeat  atataitory  language  from  the  U.S. 
Houaing  Act  of  1937.  It  is  uiueceasaiy 
to  ""*««>»'"  statutory  requirements  in 
the  Code  of  Federal  Regulations  (CFR), 
since  thoee  requirsDMnts  are  otharwiae 
billy  aooaaaibb  and  binding. 
Fuithennore,  if  legulatianB «»"»«'" 
statutory  langmge,  HUD  must  amend 
the  tagulatians  wfaonever  Coogpeee 
amana  the  statute.  Tharafare,  this 
interim  rule  lamovee  repetitiaua 
atatHtory  languega  and  teplacaa  it  with 
a  citation  to  the  spediic  statutory 
aacUon  for  easy  refarence. 


Several  other  proviaiaas  in  the 
regulatinns  wpfy  to  more  than  one 
jam,  sno  these  nroviaiona  have 
I  in  diflerent  aubparta.  Thia 
lepetitian  ia  unnaoeaaaiy,  and  tipdating 
thaee  acattared  provisions  is 
cumbersome  snd  ofken  cieetee 
confiislan.  Ilerefare,  this  interim  rule 
consolidates  theee  duplicative 
provisians,  maintaining  appropriate 
ooes-refannoee  far  the  reader's 
convenience. 

Some  provisloDS  in  the  regulatlans  are 
now  obaolete  and  have  been  removed. 
Lastly,  some  provlsioiis  in  the 
regulations  are  not  regulatory 
requirements.  For  example,  aevenl 
seiaions  in  the  legiilstions  contain 
nonbindiiig  goidsnoe  or  ooqilanatians. 
While  thia  Information  is  very  helpful  to 
recipients,  HUD  will  mora  appropriately 
provide  this  Infarmation  through 
giiidanre  or  other  materials  ntner  than 
maintain  it  in  the  CFR. 

Hie  major  changes  to  the  rule  were 
made  in  order  to  further  die 
Depertment's  detennlnation  that  newly 
developed  public  housing  units  should 
be  ettracUve  and  marketable  and  should 
aaaiat  PHAs  to  end  die  sodal  and 
economic  isolatian  of  low  income 
people  and  to  promote  economic 
independence. 

IL  Specific  changss 

A.  Expanaon  of  Deveiopiaent  Uethods 

Language  that  lias  limited 
development  methods  to  the 
conventional,  turnkey,  and  aoniiaition 
methods  is  being  removed,  and  PHAs 
are  being  autboiiBd  to  use  sny 
nnerally  accepted  method  of 
development. 

Two  methods  deeoibed.  in  addition 
to  the  three  authorized  in  the  current 
reguletion,  are  dke  force  account  method 
andihe  mixad-Bnance  method  (see  new 
S  941.102).  Widi  raapect  to  a  PHA  that 
propoeee  to  develop  public  housing 
units  using  the  force  account  method, 
the  rule  specifies  that  HUD  must 
determine,  before  development  of  a  full 
propoeal.  that  the  PHA  haa  the 
capability  to  develop  successfully  the 
public  housing  units  using  the  force 
account  method.  A  PHA  using  the 
mtxed-Bnenoe  method  must  submit  snd 
implameot  its  proposal  in  accordance 
with  subpart  F  of  ttds  part  iriiidi  deals 
only  with  that  development  laaHiiiil 
lUsexpanatoaofdavslapment  -. 
inethoils  gives  mora  {lexibility  to  PHAs 
in  the  development  of  public  housing 


B.  Sxpantion  ofPimding  Soarce§ 

This  rule  sdds  reference  to  the  use  of 
modemizatian  funds  ss  a  new  funding 
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sonioB  Cor  development,  under  certain 
drcomstinoes  (see  new  §  941.102(b)).  A 
provision  is  also  added  requiring 
execution  of  an  Annual  Ccmtributiana 
Contract  to  govern  the  use  of  federal 
iiinds  used,  including  modernization 
fiinds  (see  new  $  941.302).  Donatiotui 
are  also  specifically  referenced  ea  a 
possible  mnding  source  far  PHA  puhUc 
housing  developmenL 

C.  Fhxibilityfdr  Appnmi  of 
Beplocement  Housing  Sites 

This  rule  (at  new  $  941.202(cM2)] 
specifically  authorizes  ctmstrucUon  of 
pubUc  houaing  units  following 
demolition  of  public  houaing  units,  on 
the  ofigioal  site  or  in  the  seme 
nei^ibarfaood,  exempting  such 
conatructtan  from  the  review 
concerning  minority  or  poverty 
conoentretion  (thst  otherwise  would  be 
required  by  $  941.202(c))  if  one  of 
several  criteria  are  satiafied: 

(1)  The  number  of  public  housing 
units  to  be  constructed  is  no  mora  than 
50  percent  of  the  number  of  units  in  the 
oti^nal  project; 

(2)  In  the  case  of  replacement  of  a 
currently  occupied  project,  the  number 
of  public  bousing  units  being 
constructed  is  the  minimum  number 
needed  to  house  current  residents  who 
want  to  remain  at  the  sits;  or 

(3)  The  public  housing  units  being 
constructed  consUtute  no  more  thsn 
twenty-five  units. 

The  Depertmant  believea  that  addition 
of  theee  first  two  oritaiia  is  desirable  to 
permit  the  demolition  snd 
reconstructioii  of  replacement  units  on 
sites  that  are  readily  available,  but  at 
lower  density  levels  than  the  original 
project.  Tbat  policy  has  been  endorsed 
by  Language  in  the  Rscal  Yeer  1995 
Readssioa  Aa  Pub.  L.  No.  104-19, 104 
StaL  194.  approved  )uly  27, 1995.  The 
inclusion  of  the  third  criterion  will 
permit  replacement  on  site  where  the 
number  of  units  being  demolished  is 
itself  snifill.  in  which  case  the 
Department  would  not  expect  that 
replacement  of  twenty-five  of  the  units 
would  have  an  eSact  of  ocmoentating 
low-income  or  minority  funllies  in  the 
area. 

D.  Site  Acquisition  Bequiraneats 
This  ruls  eliminates  the  "limited 

proposal"  (under  existing  S  941.W4(n)), 
wfakdi  has  bean  used  by  PHAs  as  an 
axpaditad  aaaaas  of  aoquiring  HUD/VA/ 
RTC  and  oartatn  other  acattared  atta 
ptuperlles.  The  Depattmanl  believes 
that  its  adcqition  in  this  nihwnaking  of 
a  atraamlined  procedure  far  the 
development  of  all  public  houaing  (and 
not  just  certain  types  of  housing), 
landers  obsolete  the  separate  limitnH 


proposal  |80osdun.  HUD  alao  haa 
added  a  new,  optional  provision,  at 
S  941.303.  Uiat  authoriiee  a  PHA  to 
acquire  land  on  which  to  construct  a 
project  following  submission  and 
approval  of  an  mbreviafed  "site 
acquisition"  pitmosal.  However.  HUD 
must  spprove  all  contracts  for  the 
purchase  of  property,  regardless  of  the 
amount  involved  or  the  development 
method  being  used. 

E.  PHA  Cerafications 

PHAs  with  8  sstisbctory  record  of 
performance  are  permitted  to  certify 
compliance  with  certain  HUD 
reouirements  under  this  rule,  in  order  to 
reouoe  the  amount  of  HUD  review 
required  (see  new  $941,402).  For 
example,  a  PHA  is  permitted  to  cotify 
that  the  design  snd  construction  plans 
are  in  accordance  with  HUD'S  design 
and  construction  stsndards,  snd  that  the 
bidding  procedures  are  in  accordsnce 
Hrith  Federal  procurement  requirements. 

F.  Consolidation  of  Application  and 
Proposal  Provisions 

The  provisions  of  Subparts  C  and  D 
concerning  applications  and  proposals 
ere  consolidated  into  a  new  Subpart  C 
Detail  in  the  current  regulations  on 
selection  of  applications  is  removed, 
substituting  a  refarence  to  publication  of 
information  pertaining  to  fund 
allocation,  application  deadlines, 
selection  oritnia  and  procedures 
through  publicstion  of  a  Notice  of 
Funding  Availability,  should  new 
funding  become  available  (see  new 
$$941,301  through  941.306).  (Subpart  E 
on  project  development  is  consequentfy 
redasiffiiatBd  as  Subpart  D.] 

The  infarmation  sought  bom  HAs 
concerning  costs  st  the  propoesl  stage  is 
being  modified  to  request  that 
infbnnatioo  about  dnnoliUcm  and 
assodatsd  relocation  costs  be  separately 
identified  with  leapect  to  a  site  tnat  is 
being  scqoired  for  public  housing  and  a 
site  of  existing  public  housing.  Tlis  will 
allow  HUD  to  make  appropriate 
comperisims  with  private  market 
development  costs. 

G.  HUD  Review  of  Performance 

A  new  process  for  HUD  review  of 
PHA  partnrmanne  and  sanctions  for 
poor  paifarmance  is  added  (see  new 
$941,501).  which  parallels  that  being 
uaad  in  die  Modemiatian  Prognm. 
Tbeee  new  provisions  place  the 
emphaaia  on  Isolating  poor  performanoe 
and  prt>vidiiig  tenhninal  asatstanca 
where  it  is  needed  as  the  initial  HUD 
reeponse.  The  rule  gives  HUD  sutfaorlfy 
to  ustaHlsh  certain  review  direaholds 
through  notice  of  defidency  or 
cotractive  action  order  praoadures. 


H.  Subpart  F 

Subpsit  F,  which  was  first  authorlaed 
in  an  intarim  rule  publiahad  on  May  2, 
1996  (61  FR  19706)  specifies  tiia 
conditions  and  procediuaa  far  the 
mixed-finance  development  method. 
Since  this  rule  revises  msoy  of  the 
sections  to  which  S  941.602  of  diet  rule 
refaned,  this  rule  leiilaea  thoee  ciose- 
references.  In  sddition,  the  Depertment 
anticipates  msking  additional  changes 
in  subpsrt  F  to  streamline  Its  provisions 
further.  That  action  may  be  tucen  in  a 
combined  final  rule  issued  to  conclude 
the  rulemaking  initiated  by  both  that 
interim  rule  and  this  interim  rule. 

m.  laatificatiea  far  Inlai  ha 


HUD  generally  publishes  s  rule  for 
public  comment  before  inking  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satiafied 
when  prior  public  procedure  is 
"Impracticeble,  unneceessry,  or  contrary 
to  the  public  interaat"  (24  CFR  10.1). 
HUD  finda  that  good  cauae  exists  to 
publish  this  rule  for  eSsct  without  first 
aolidting  public  commenL  HUD 
believes  that  it  would  be  oontnry  to  the 
public  interest  to  delay  the  eflectivenass 
of  the  rule  to  solidt  comment,  since  it 
will  streamline  numerous  existing  HUD 
requirements  and  delegate  significant 
responsibilify  to  PHAs  with  respect  to 
implementation  of  their  development 
programs. 

DelegatiOD  of  responsibility  to  PHAs 
is  fully  consistent  with  the  policy  and 
objectives  of  the  United  States  Housing 
Act  of  1937,  as  set  forth  in  section  2  of 
that  Ad,  which  states  in  relevant  park 
"B  is  the  policy  of  the  United  States 
*  *  *  to  assist  the  several  States  and 
thair  political  subdivisions  *  *  *  to 
remedy  the  acute  shortage  of  deoaot. 
safe,  and  sanitary  dwelungs  far  famlKas 
of  lovrer  income  and,  mnsjstent  with 
the  objectives  of  this  Act,  to  vest  in  local 
public  housing  agendes  the  Tfunrifnum 
amount  of  responsibility  in  the 
administration  of  their  housing 
yogiams-*  *  *."  The  streamlining 
'*«"B—  to  the  development  proyam  sn 
daainiad  prlmarify  to  eliminate 
muU^b  uyers  of  HUD  reviews  for 
thoae  PHAs  that  HUD  beUevas  can 
develop  public  housing  units  without 
the  need  for  detailed  HUD  ovarrisht. 
Iteoblad  PHAs  and  odier  PHAs  £at 
HUD  believes  would  benefit  bom  mora 
detailed  oversight  would  remain  subjed 
to  existing  HUD  review  and  approval 


^n^. 
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isquimooiitt  fgrlhair  danlapmant 
pfoputu. 

By  nviang  <ha  pragnm,  in  thij 
mattar,  HUDbailevM  tlut  compalant 
PHAt  wiU  b*  dib  ID  Bun  aqmiitiouiiy 
tlevlup  poidk:  kouaiDg  unit*  md. 
■ccodbigiy.  to  mon  ailiciaotly  mpood 
to  the  housing  naods  of  low  incoma 
familie*  in  thalr  tmiidictlona.  TrouUad 
PHAs  and  otbar  PHAi  diat  may  fanafit 
bom  aore  dalailad  HUD  ovwright  will 
coDtinaa  to  ba  tublacl  to  exWing  HUD 
law  jaw  and  appfoiral  laquirainanli  for 
a«ir  iuninpmmt  pmyanu.  HUD 
baliavM  that  dds  didiotaniy  in  the 
davaloinnaat  pnicaia  will  rignifiranlly 
benefit  low-incoma  {nnlUes. 

Ahbough  ijauinf  the  nils  foar  ailKt, 
HUD  i«  lolicitinc  public  comment 
canoaniing  thaae  changaa.  and  the 
cammenls  trill  ba  tarievrad  far  poaalbla 
fiiture  cfaangM  to  the  nila  in  a  fliul 
voisiuu. 

IV.OIharMallin 

HegiilatoryFlmSuUtyAct 

The  Saaalaiy.  in  aocodanoa  with  the 
Ragulatoy  FlaxlUlitv  Act  (5  U.S.C. 
eos(b)),  has  raviawad  and  approved  this 
interim  rule,  and  in  lo  doing  cartilles 
that  thla  rule  will  not  have  a  lignlflrant 
economic  impact  on  a  »uhatantial 
nimibei  of  small  entitiea.  HUD  baUaves 
that  thia  rule  will  huther  the  public 
inlenat  since  die  iiUa  will  itnamline 
numerous  existing  HUD  laquinments 
and  delegate  «'b"' <■'•«"'  responsibility  to 
PHAs  wldi  respect  to  implamentatian  of 
thair  development  piograma. 


Bnrimnmental  Impact 

A  Finding  of  No  Significant  Impact 
with  lesped  to  the  anviromnent  was 
made  in  accordance  with  HUD 
ragulaHons  in  24  CFR  part  50  that 
implamaot  section  102(2XC)  of  the 
National  Environmental  Policy  Act  of 
IMS  (42  U^.C  4332).  This  Finding  U 
available  br  public  inspection  between 
7:30  aan.  and  5:30  pan.  weekdays  in  the 
Office  of  the  Rule*  Dodcet  dark.  Office 
of  General  Counael,  Room  10276. 
Dspaitment  of  Housing  and  Uiban 
Devslopment,  451  Seventh  Street,  SW, 
WsshiiVan.  DC 

ficecntfva  Order  1261.7,  Fadaaliim 

The  General  Counael,  as  the  * 

n.«lgt»«t«i4  Official  under  section  6(a)  of 
GbDSCuUve  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
subatantial  direct  aSscts  oo  Slataa  or 
their  political  subdivisiaos,  or  the 
relationship  batwesm  the  Fedenl 
■overament  and  the  Stataa,  or  on  the 
disltlbutiao  of  power  and 
nspooaibilitiaa  among  the  various 
lerab  of  gDwaamanL  To  the  extant  that 


(he  prognmnalic  changea  that  will 
reaut  BOB  tUs  rule  wifi  have  any 
aSact.  diey  win  positively  diict  the 
relationahip  between  die  Federal 
Government  and  Stata  and  local 
governments  in  4hat  the  rule  delegalea  to 
the  PHA  (a  craeture  of  state  law)  greater 
respoosibUity  with  respect  to 
implamentatiaD  of  its  development 
program. 

£xacutn>e.CMer  12SO0,  The  Pamify 

The  General  Counael,  as  the 
Designated  Official  under  Executive 
Order  12808.  TAeFonijy,  ha* 
detacminad  dut  thia  tula  will  not  have 
the  potential  far  significant  impact  on 
iamily  facmaUon,  maintenance,  or 
ganaial  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  The 
only  effact  that  tha  rule  is  likely  to  have 
on  bmiUas  is  that  it  may  aiqwdite 
replacement  of  public  housing  units  that 
cannot  be  maintained  as  decmt,  safe, 
and  sanitary  housing. 

ReguJotoiy  Revtow 

This  interim  rule  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12886  a*  a  sigiificant 
regulatory  action.  Any  changes  made  in 
this  interim  rule  a*  a  raault  of  that 
review  ate  clearly  identified  in  the 
docket  file  far  this  <ii*«rf»n  rule,  which 
is  availahle  far  public  inapectlon  in  the 
HUD'S  Office  of  die  Rules  Docket  dak. 
Room  10278, 451  Seventh  Street,  SW.. 
Washington.  DC  20410-0500. 

Lfai  af  Soblecta  in  24  CFK  Part  Ml 

Grant  pragranu— houaliig  and 
conmiui^  devalopmuit.  Loan 

davelopmant,  PubUc  bousing. 
r'jt.fcig 

The  Catalog  of  Fadaral  DomaaUc 
Asaistanoe  number  ibr  the  program 
aOsctad  by  this  rule  is  14.850. 

Aooordingly,  24  CFR  pert  041  is 
amended  aa  follows: 

PART  Ml— PUBUC  Housma 


1.  The  authority  citation  for  pert  041 
rraitinims  to  reed  aa  follows: 

A^hartr  42  UAC  1437t>.  1437c,  1437|, 
and  SS35((0. 

2.  Sectian*  941.101  and  941.102  are 
revised  to  read  as  follows: 


1*41.101 

(a)  Piapate.  Tha  U.S.  Houabig  Act  of 
1037  (KOi,  42  U.S.C  1437,  atithorlna 
HUD  to  aaiiit  pubUc  houring  ■  _ 
(PHAs)  with  the  development  and 
operation  of  low-iaooma  housing 


form  of  grants  (42  U,S.C  1437c,  1437g. 
and  14S7I).  Hie  iNBpaee  of  the  program 
is  to  davelap  unit*  Mkich  serve  the 
Deeds  irf  pwiUc  hooaiiig  lealdants  over 
the  long  term  and  have  the  loweet 
possible  Ufa  cycle  costs,  taking  into 
account  future  opentiiig  and 
raplaoamant  coets,  as  well  as  original 
csnital  investmenla. 

(b)  Scope.  This  part  U  die  legulatlon 
uiider  whidi «  PHA  davelope  lornr- 
^flrr1Mi  housiiig  (exdodiag  Indian 
hoaatng),  herein  called  pimlic  housing. 

(c)  Approved  btfoanaUon  coUectlons. 
The  fbUowing  sections  of  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  in  accordanoe 
with  the  Paperwork  Reduction  Act  of 
1995  (42  U.S.C  3501-3520)  and 
asaigiied  the  OMB  approval  numbers 
indicated: 


"•^ 


2577-0024 
2577-0033 


2S77-C038 
2S77-ODM 


041^040. 

941 J01, 041JOaw  941 J04 1 

oa^  para.  (I).  941.402. 

941.808. 9414ia 
941J04.aio*plp*ra.(B. 
941206, 941.404. 


I941.1U   Denetopmenl 


(a)  Methods.  A  PHA  may  use  any 
generally  accepted  method  of 
development  inchiding,  but  not  limited 
to,  oonventianal.  turnkey,  acquisition 
with  or  without  rehaUliUtion.  mixed- 

Wn«iwi«,  unit  tnrrm  «mniint. 

(1)  ConvBntJona/.  Under  thia  method, 
the  PHA  is  raaponaible  for  selecting  a 
site  or  prupeity  and  dealgning  tha 
protect.  The  PHA  advettisaa  far 
oompetitlva  bids  to  build  or  rafaafailltata 
tha  development  on  the  PHA-owned 
site.  The  PHA  awards  a  construction 
contract  in  accordance  with  24  CFR  part 
85.  The  contractor  receives  progress 
payments  bom  the  PHA  during 
coDstructiaa  or  rehabilitation  and  a  final 
payment  upon  completian  of  the  project 
in  acronlaiica  with  the  construction 
omitrart  Tha  convantioiial  method  may 
be  need  for  eithur  new  coDsliuctian  or 

(2)  Ttimicay.  The  turnkey  method 
invijves  the  advattiaameat  and 
selacUan  of  a  turnkey  developer  by  the 
PHA,  beeed  on  the  beet  houaing  padcaga 
ba  a  site  or  property  owned  or  to  be 
purdiased  1^  the  devalopar.  Following 
HUD  approval  of  tha  PHA's  fall 
prtqioeel,  the  developer  preperes  the 
design  and  conalraction  documents. 
The  PHA  and  the  davelopn  axacnte  the 
oosittact  of  sale  to  implement  the  PHA's 
full  propoaaL  The  dsvel<q)er  is 
responsible  far  providing  a  completed 
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housing  project,  which  includes 
obtaining  constnictian  financing,  Upon 
oompleUoB  of  project  construction  or 
rehaoilitaUon  in  accotdancs  with  the 
contract  of  sale,  the  PHA  purchases  the 
develonmant  from  the  developer.  This 
melhoo  may  be  used  for  aithar  nsw 
construction  or  rehabilitatian. 

(3)  Acqitiution.  The  acquisition 
method  involves  a  purchase  of  existing 
property  that  requires  little  or  no  repair 
woric  Any  needed  repair  work  is 
completed  after  acquisition,  either  by 
the  PHA  contractlnK  to  have  the  work 
done  or  by  having  the  staff  of  the  PHA 
perform  the  worlc 

(4)  Mixed-finance.  This  method 
involves  financing  fixnn  both  public  and 
private  source*  and  may  involve 
ownership  of  the  public  housing  units 
by  sn  entity  other  than  the  PHA  This 
method  of  development  may  be  carried 
out  by  a  PHA  only  in  accordance  with 
the  requirements  set  forth  in  subpert  F. 

(5)  rarcs  account.  The  force  account 
method  involves  use  of  PHA  staff  to 
carry  out  new  construction  or 
reh^iUtation.  A  PHA  may  only  develop 
a  iiill  proposal  baaed  on  the  force 
account  method  if  HUD  ha*  determined 
that  the  PHA  has  the  capability  to 
develop  successfully  the  public  housing 
units  using  this  method. 

(b)  Funding.  A  PHA  may  develop 
public  housing  with: 

(1)  Development  funds  reserved  by 
HUD  for  that  purpoee;  _ 

(2)  Modernization  funds  under 
sectian  14  of  die  Act  (42  U.S.C  14371). 
to  the  extent  authorised  by  law  and 
under  procedures  approved  by  HUD; 
and/or 

(3)  Funds  available  to  it  from  any 
other  source,  consistent  with 

S  941.306(c),  or  as  may  be  otherwise 
approved  by  HUD. 

(c)  Limit  on  number  of  units.  (1) 
General.  A  PHA  may  not  develop  public 
housing  pursuant  to  this  part  beyond 
the  lesser  of  the  number  of  units  that  the 
PHA  had  under  ACC  on  August  21, 
1996,  or  the  number  of  units  for  which 
it  was  receiving  operating  subsidy  on 
that  date,  unless  authorized  by  HUD. 
HUD  may  condition  such  authorization 
on  the  PHA's  agreement  that  such 
inoemental  units,  once  developed,  wrill 
be  ineligible  for  capital  and/or  operating 
subsidies  bom  HUD. 

(2)  Replacement  housing  units.  With 
respect  to  units  constructed  to  replace 
public  housing  units  that  were 
demolished  or  disposed  of,  a  PHA  may 
use  (in  whole  or  in  part)  funding  fitnn 
non-HUD  sources  or  Srom  HUD  funding 
not  provided  under  the  Act.  However, 
development  of  such  units  must  be 
approved  by  HUD  in  advance  ibr  them 


to  be  eligibia  for  indusian  under  the 
ACC 

3.  Section  941.103  is  amended  aa 
follows: 

a.  By  removing  the  definitions  of 
"Allocation  area"-,  "Application", 
"Central  city  allocation  area", 
"Community",  "Field  Offic^',  "Housing 
Assistance  Plan",  "Household  type", 
and  "Housing  type". 

b.  By  removing  the  parenthetical 
phrase  "(in  the  fbim  prescifiied  by 
HUD)"  bom  die  definitions  of 
"Construction  Cantract"  and  "Contract 
of  sale"; 

c.  By  revising  the  definition  of 
"ProposaT'  to  read  as  set  forth  below; 
and 

d.  By  removing  bom  the  definition  of 
"Totof  development  cost  (TDCf  the 
term  "the  Field  Office"  and  adding  in 
its  place  the  term  "HUD",  and  by 
removing  bom  that  definition  the 
parenthetical  sentence  at  the  end  "(See 
24  CFR  941.204)". 

1941,108 


Proposal.  A  document  submitted  by  a 
PHA  to  HUD,  in  accordance  with 
subpart  C  of  this  part,  for  approval  of 
the  development  of  a  public  housing 
project.  As  used  in  this  port,  "proposal" 
refers  to  both  the  "site  acquisition 
proposal"  ($941,303),  aiul  the  "bill 
proposal"  ($941,304),  unless 
specifically  indicated  otherwise. 

4.  Section  941.201  is  amended  as 
follows: 

a.  By  removing  from  paragraph  (a)  the 
term  "The  field  office"  and  adding  in  its 
place  the  term  "HUD": 

b.  By  redesignating  paragraph  (c)  as 
para^ph  (d);  and 

c  By  adding  a  new  paragraph  (c),  to 
read  as  follows: 

I941J01    PHA 


(c)  Troubled  PHAs.  Unless  HUD 
determines  that  a  PHA  that  has  been 
classified  as  troubled  or  modernization- 
troubled,  in  accordance  with  24  CFR 
part  901,  has  adequate  capacity  to 
develop  public  houaing  units,  the  PHA 
so  classified  shall  engage  a  HUD- 
approved  program  manager  to  develop 
and  implement  the  PHA's  proposal. 
HUD  shall  review  the  solicitation  and 
the  selection  before  award  of  a  contract 
is  made  by  such  a  PHA. 
•        •       *        *        * 

5.  Section  941.202  i*  amended: 

a.  By  redesignating  paragraph*  (c)(1) 

introductory  text.  (c)(lXi).  (c)(l)(ii),  and 

(c)(2),  as  paragnphs  (cMDC) 

introductray  text  (c)(lXiXA), 

(cKDOXB),  and  (cXl)(U),  respectively: 


b.  By  redesignating  the  introductory 
taxt  of  paragraph  (c)  as  the  inbmiuctafy 
text  of  paramph  (c)(1): 

c  By  admng  a  naw  paiapaph  (cX2)  to 
read  aa  aet  faiidi  baknv; 

d.  Rsmoving  panpqih  (cX3):  and 

a.  In  parapaph  (f),  by  rvnoving  the 
phrase   looil  houiiia  aeaiatuce  plan 
approved  by  tha  fida  office"  and  adding 
in  its  place  the  phiaae  "local  plan 
approved  by  HUD". 

1841  JOt   an»aNdnal^*aitaad 


(c) 

(2)  Notwithstanding  any  other 
provision  of  this  paragraph  (c),  public 
housing  units  constructed  after 
demolition  of  public  houaing  units  may 
be  built  on  the  ariginal  public  housing 
site,  or  in  the  same  neighborhood,  if  one 
of  the  following  criteria  is  satisfied: 

(i)  The  Dumber  of  public  housing 
units  being  constructed  is  no  more  than 
50  percent  of  the  number  of  units  in  tha 
ori^nal  project; 

(u)  In  the  case  of  replacement  of  a 
currentiy  occupied  project,  the  number 
of  public  houaing  units  being 
constructed  is  the  minimum  number 
needed  to  house  current  residents  who 
want  to  remain  at  the  site:  or 

(iii)  The  public  bousing  units  being 
constructed  constitute  no  more  than 
twenty-five'  onits. 

6.  Section  941.203  is  revised  to  read 
as  follows: 

|941Jn   Oaaignamloonatnioflon 


(a)  Physical  structures  shall  ba 
designed,  constructed  and  equipped  *o 
a*  to  improve  or  harmonize  with  the 
neighborhoods  th<^  occupy,  meet 
omtemporary  standards  of  modest 
comfort  and  liveability,  promote 
security,  and  be  attractive  and 
marketable  to  the  people  they  are 
intended  to  serve.  Building  design  and 
construction  shall  strive  to  encourage  in 
residents  a  proprietary  sense,  whether 
or  not  homeownership  is  intended  or 
contemplated. 

(b)  Projects  must  comply  with: 

(1)  A  national  building  code,  auch  as 
Uniform  Building  Code,  Council  of 
American  Building  Officials  Code,  or 
Building  Offidals  Conference  of 
America  Code; 

(2)  Applicable  State  and  local  laws, 
codes,  ordinances,  and  regulations;  and 

(3)  Other  Federal  requirements, 
including  any  Federal  fire-safety 
requirements  and  HUD  minimum 
property  standards  (e.g.,  24  CFR  part 
200,  subpart  S,  and  $941,208). 

(c)  Projects  for  families  with  diildren 
shall  consist  to  the  maximum  extent 


38018 
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practicable  of  low-density  hoDsing  (e.g., 
non-elevator  structures,  scattered  sites 
or  other  types  of  low-density 
developments  appropriate  in  the 
community). 

(d)  High-rise  elevator  structures  shall 
not  be  provided  for  bmilies  with 
children  regardless  of  density,  unless 
the  PHA  demonstrates  and  HUD 
determines  that  there  is  no  practical 
alternative.  High-rise  buildings  far  the 
elderly  may  be  used  if  the  PHA 
demonstrates  and  HUD  determines  that 
such  construction  is  appropriate,  taking 
into  oonsidaration  land  coats,  the  safety 
and  security  of  the  pranwctive 
occupants,  and  the  availability  of 
community  services. 

7.  Section  941.204  is  removed. 

8.  Section  941.20S  is  revised  to  read 
as  follows: 

|t41jas    PHAoonlmela. 

(a)  ACC  requirements,  in  order  to  be 
cooaidered  as  eligible  project  expenses, 
all  development  related  contracts 
entered  into  by  the  PHA  shall  provide 
for  compliance  with  the  provisions  of 
the  ACC. 

(b)  Contract  forms.  HUD  may 
prescribe  the  form  of  any  development 
related  contracts,  and  the  PHA  shall  use 
such  forms.  If  a  form  is  not  prescribed, 
the  PHA  may  develop  its  own  form: 
however,  it  must  contain  all  applicable 
federal  letjuirements. 

(c)  JWien  HUD  approval  is  required. 
The  PHA  is  authorized  to  execute  all 
development-related  contracts  without 
prior  HUD  review  or  approval  with  the 
excepti(»i  of. 

(1)  All  forms  of  site  or  property 
acquisition  contracts  regardleae  of 
development  method;  and 

(Z)  Ccmtrads  vrfaose  amount  exceeds  a 
contract  approval  threshold  established 
by  HUD  for  that  PHA;  and 
'    (3)  A  contract  for  the  selection  of  a 
program  manager  to  develop  and 
implement  tbs  PHA's  propoaal  (see 
§  941.201(c)). 

(d)  Each  PHA  shall  certify  baioie 
executing  any  contract  with  a  contractor 
that  the  contractor  is  not  suspended, 
debarred,  or  otherwise  ineligible  under 
24  CFR  part  24.  The  PHA  also  shall 
ensure  that  all  sufagrantees,  coatiacton, 
and  subcootractors  select  only 
coDtracton  wko  are  not  listed  as 
suspended,  daborred,  or  otherwise 
inaUglble  under  24  CFR  part  24. 


|M1.aU    OHiar  Fadam  requlrsnaMa. 

(a)  General.  The  PHA  shall  be  subject 
to  all  statutory,  regulatmy.  and 
exacuti*e  ndor  reauiiaDants  applicable 
to  public  houaing  davelopment  (see, 
e.g.,  24  CPR  parts  5,  8, 35,  SO,  snd  905), 
as  may  be  more  fully  desoribed  by  HUD 
in  notices,  handbooks,  or  other 
guidance. 

(b)  lead-based  paint  In  addition  to 
the  applicable  requirements  of  24  CFR 
part  35,  all  existing  properties 
constructed  prior  to  1978  and  proposed 
to  be  acquired  for  family  projects  under 
this  part  shall  be  tested  for  lead-baaed 
point  on  applicable  surfaces,  as  deBoed 
in  24  CFR  part  905.  If  lead  based  paint 
is  (bund,  the  cost  of  testing  and 
abatement  shall  be  considered  when 
Justifying  new  construction  or  meeting 
mitTimiiTn  total  development  cost 
limitations.  For  any  units  containing 
lead-based  paint,  compliance  writh  24 
CFR  part  965,  subpart  H,  is  required, 
and  abatement  shall  be  completed  prior 
to  occupancy. 

11.  Subpart  C  ia  tevioed  to  read  as 
follows: 


Sec 

941.301  AppUcatiaa. 

941.302  Annual  contrlbutloiu  contract: 
drawdowns  fliul  advances. 

941.303  Site  acquisition  proposal. 

941.304  Pull  proposal  content 

941. 305  Taclmical  procaning  sod  appionl. 

941.306  Maximum  dBvelopment  coat 

Subpart  C-AppHeaOon  aid  PrapoMl 


•  M1.W1 

If  funding  is  made  available  for  public 
housing  development,  HUD  will 
provide  information  about  fund 
allocation,  application  deadline,  and 
aelection  criteria  and  procedures 
through  a  Notice  of  Funding 
Availability  (NCH'A). 


9.  Section  941.206  is  removed. 

10.  Section  941.206  is  revised  to  read 
OS  follows: 


in— Juww  wJ  odnie— ■ 

(a)  A  PHA  wisUng  to  develop  public 
housing  shall  execute  an  ACC  or  ACC 
amendment  covering  the  entire  amount 
of  reserved  davelopment  funds  or  the 
amount  of  modernization  funds  (imder 
section  14  of  the  Act,  42U.S.C.  14371) 
it  propoees  to  use  in  accordance  with 
this  part.  This  ACC  or  ACC  amendment 

.  must  be  executed  by  both  the  PHA  and 
HUD  before  funds  can  be  provided  to 
the  PHA. 

(b)  Until  HUD  has  approved  a  PHA's 
full  proposal,  a  PHA  may  only  draw 
down  funds  under  the  ACC  for  pr»- 
development  coats  for  materials  and 
services  related  to  proposal  preparatian 
and  submission.  Expenditures  for  pre- 
development  coata  shall  not  exceed 


three  percent  of  the  total  development 
coat  stated  in  the  axectiied  ACC 

(c)  HUD  may  approve  the  following  in 
writing: 

(1)  Amounts  in  exceaa  of  throe  paicent 
of  TIK  for  pra-devalopmant  coats;  and/ 
or 

(2)  Drawdown  of  funds  to  enable  a 
PHA  to  acquire  a  site  after  approval  by 
HUD  of  the  PHA's  site  acquisitiaa 
proposal,  in  accordance  with  §  941.303. 

(d)  After  HUD  approval  of  the  full 
propoeal,  the  PHA  may  draw  down 
additional  funds  under  the  ACC  to 
develop  the  pubDc  housing  units  in 
accordance  with  the  approved  fiill 
proposaL 

(M1.an    ana aoquMVon  prapoaaL 

When  a  PHA  determines  that  it  is 
necessary  to  acquire  land  for 
development  through  new  construction, 
it  may  spend  fimds  authorized  under 
this  part  to  acquire  development  sites. 
HUD  must  approve  a  PHA's  proposed 
use  of  funds  before  it  may  acquire  sites 
in  this  maimar.  A  PHA  must  submit  the 
following  documents  for  HUD  review 
and  approval,  in  accordance  with  the 
standarda  aet  forth  in  %  941.305: 

(a)  lustiflcation.  A  justification  for 
acquiring  land  prior  to  PHA  proposal 
approval; 

(b)  Site  information.  An  identification 
and  description  of  the  proposed  site, 
site  plan,  neighborhooa,  and  evidence 
of  PHA  control  of  the  site  for  at  least 
sixty  (60)  days  after  propoaal 
submission. 

(c)  Zoning.  Evidence  that  oonatruction 
or  rehabilitation  is  permitted  by  currant 
zoning  ordinances  or  regulations  or 
evidence  to  indicate  that  needed 
rezoning  is  likely  and  will  not  delay  the 
proisct. 

(d)  Development  schedule.  A  copy  of 
the  PHA  development  sdiadule, 
including  the  PHA  architect  estimates  of 
the  time  required  to  complete  each 
major  devefopment  stage. 

(e)  ErrviianmenSat  assessment.  All 
available  enviroiunental  information  on 
the  proposed  development  (to  expedite 
the  HUD  environmental  review). 

(f)  Appraisal.  An  appraisal  of  the 
prt^KMed  site  by  an  independent,  stale- 
certified  appraiser. 


IM1JB4    F      .     . 

Each  full  proposal  shall  inchide  at  a 
minimum  the  following: 

(a)  Plro^  description.  A  deocriptian 
of  the  housing,  including  the  number  of 
units,  schematic  draivings  of  the 
proposed  building  and  unit  plans, 
outUne  spedfications  or  rehabilitation 
work  write-ups,  and  the  typec  and 
amounts  of  non-dwelling  space  to  be 
provided: 
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(b)  DucripUon  ofdevL. 
rrtethod.  A  aaacripMon  of  the  PHA's 
pfoposed  developiiiem  method,  and  a 
damonstnUon  by  the  PHA  that  it  will  be 
■Me  to  use  this  method  sucoesifally  to 
develop  the  public  houiiBg  unilB.  If  the 
PHA  piopoasg  to  uas  the  turnkey 
method,  it  must  autamit  a  Board- 
approved  cettification  that  the 
diovsloper  waa  selected  as  the  result  of 

a  public  aoUcitatioii  for  proposals  and 
that  ths  oslsction  was  bued  on  an 
obiective  rating  system,  uaing  such 
CMkors  as  site  locatian.  |Rt>)ect  design, 
price,  and  developer  experienos.  If  the  - 
PHA  propoees  to  use  the  aoquiiitioo 
method,  the  PHA  must  submit  a 
oertlficatian  by  ths  PHA  and  omier  that 
the  properW  was  not  coostruclad  with 
the  intent  that  it  would  be  sold  to  the 
PHA.  If  the  PHA  propoees  to  use  the 
mixed-Gnance  method,  it  should  have 
consulted  with  HUD  oo  its  plans.  If  the 
PHA  proposes  to  use  the  fore;  account 
method  to  develop  the  public  housing 
units,  it  must  have  already  received 
approval  from  HUD  of  its  capability  to 
cany  out  the  development  successfully 
in  this  manner; 

(c)  Site  information.  An  identification 
and  description  of  the  proposed  site, 
site  plan,  neighborhood,  and  evidence 
of  PHA  or  turnkey  developer  control  of 
the  site  for  at  least  siicty  (60)  days  after 
propoaal  submissioo; 

(o)  Project  cost*.  (1)  Categories  ofcott. 
The  detailed  budget  of  the  coats  of 
developing  the  project,  in  accordance 
with  the  form  prescribed  by  HUD.  With 
respect  to  costs  of  demolitiaa  and 
relocation,  the  deacription  must 
distinguish  between  costs  related  to 
existing  public  housing  property  and 
costs  related  to  acquisition  of  a  new 
public  housing  site; 

(2)  Budget  and  payment  schedule.  A 
budget  that  identlBea  the  sources  of 
funmng  for  relocation  benefits,  and  a 
payment  schedule  anticipated  to  be 
provided  under  a  construction  cootrsct; 

(e)  Appraisal.  An  appraisal  of  the 
proposed  site  or  properhr  by  sn 
independent,  state-certified  appraiser; 

(f)  Financial  feasibility.  Identificatioo 
of  funds  sufficient  to  complete  the 
development,  including  a  reasonable 
oontinflency; 

(g)  Mning.  Evidence  that  construction 
or  rehabilitation  is  permitted  by  current 
zoning  ordinoncea  or  regulations  or 
evidence  to  indicate  that  naedsd 
rezoning  is  likely  and  will  not  delay  the 
project; 

(h)  Facilities.  A  statement  addressing 
the  adequacy  of  existing  facilities  and 
services  for  the  prospective  occupants  of 
the  project,  a  dracription  of  public 
improvemeDts  needed  to  ensure  the 
viability  of  the  proposed  project  with  a 


descrtptiaa  of  Aa  souMsa  of  hiiHis 
ovailaUs  to  cony  out  audi 
improverasBis,  sad.  if  sppUcsbIs,  a 
statement  addreaaing  the  minority 
enrollment  and  capacity  of  the  sdioal 
system  to  abaorfa  the  number  of  achool- 
s^ad  diildren  expected  to  reside  in  llie 
proisct: 

(1)  Helocation.  A  certification  by  the 
PHA  that  it  will  comply  with  all 
appUcabla  Fedsial  ralocatiaa 
raouirements; 

(j)  Ufe-cy^e  analysis.  For  iww 
constructian  and  substantial 
rahabilitotion,  the  ariteris  to  be  used  in 
equipping  the  proposed  projectfs)  with 
besting  and  cooling  systems,  and  which 
shall  include  a  lifo-cycle  cost  analysis  of 
the  instaliaUon,  maintenance  and 
operating  costs  of  such  systems 
pursuant  to  section  13  of  the  Act  (42 
U.S.C.  1437k): 

(k)  Profect  development  schedule.  A 
copy  of  the  PHA  development  schedule, 
including  the  PHA  architect  or  turnkey 
developer  estimates  of  the  time  required 
to  complete  each  major  development 
stage; 

(1)  Bnvimrmtertal  ataettment  All 
available  environmental  information  on 
the  proposed  development  (to  expedite 
the  HUD  enviroiunental  review); 

(m)  Occapaitcy  and  operation 
policies.  Statement  of  all  PHA  policies 
and  practicee  that  will  be  used  in 
occupancy  and  operation  that  contribute 
to  an  overall  objective  of  ending  the 
social  and  economic  isolation  of  low 
income  people  and  promoting  their 
economic  independence; 

(n)  New  construction  certification.  If  a 
PHA's  propoaal  involves  new 
construction,  evidence  of  compliance 
with  section  6(h)  of  the  Act  in  one  of  the 
following  two  ways: 

(1)  Submission  of  a  PHA  comparison 
of  the  cost  o(new  construction  in  the 
neighborhood  where  the  PHA  proposes 
to  OBUtruct  the  housing  and  the  cost  of 
ocquisiUon  of  existing  housing  (with  or 
wiUiout  rehabilitation)  in  the  same 
neighborfaood;  or 

(2)  Certification  by  the  PHA, 
accompanied  by  supporting 
documentation,  that  there  is  insufficient 
existing  housing  in  the  neighborfaood  to 
develop  public  housing  through 
acquisition;  and 

(o)  Additional  HUD-requetted 
information.  Any  additional  information 
that  may  be  needed  for  HUD  to 
determine  whether  it  can  approve  the 
propoeal  pursuant  to  S  941.305. 


psopssal.  snbnitlsd  in  soDoniaBQs  wUh 
$•41,303.  to  dsMniias  whaOar  each 
praposal  coiBpliss  with  sll  statulory. 
exscutive  ordar.  and  ragulatonr 
requiiaiBeiila  apphcaUa  In  poMic 
bousing  devafopment  im-liwUm^  if 
applicable,  the  coauBsnts  rsosived  as  a 
rssuk  of  Intasguvsriimsnlal  Rsvisw.  bi 
addition,  HUD  shall  oony  out  any 
neosssary  statutory  and  eascuUve  order 
reviews  with  respect  to  ths  proposal 
under  review.  If  HUD  dateiuinss  that 
the  propossl  undsr  review  is  aooeptatils. 
it  abaU  notify  tbs  PHA  hi  writing  snd 
shsU  forward  to  it  tor  sxacutlon  an  AQC 
(or  ACC  amendment).  If  the  PHA 
already  baa  axecuted  an  AGC  (or  AOC 
amendment)  for  the  entire  ieeei»ed 
amount,  HUD  shall  notify  the  PHA  that 
it  is  authorized  to  draw  down  funds  in 
accordance  with  S  941.302. 

(b)  Approved  propoeal.  Units 
developed  under  this  part  shall  be 
dev^oped  only  in  apcordanoe  with  an 
approved  propoaal. 

(c)  Approved  amendments.  Material 
changaa  in  the  approved  proposal, 
including  any  Increase  in  the  budgat  or 
any  change  in  the  payment  schedule, 
require  an  amandrnent  to  ths  propoaal, 
which  must  be  approved  by  HUD.  The 
determination  of  what  constitutes  a 
material  change  will  be  mode  by  HUD. 

|M1.M«    MaiJiiiMia  aavelaps 


(a)  Standards.  HUD  shall  review  the 
full  proposal,  submitted  in  accordance 
with  $  941.304,  and  the  site  acquisition 


(a)  Umit  on  approved  HUD  funds  to 
Total  Development  Cost.  No  funds 
provided  by  HUD  pursuant  to  ths  Act 
may  be  used  to  pay  costs  in  excess  of 
the  IDC  without  tin  written  approval  of 
HUD.  Approval  of  a  higher  prajsct  coat 
will  only  be  given  upon  the  following 
demonstration  by  the  PHA: 

(1)  That  the  excess  costs  sm 
reasonable  and  pecesaary  to  develop  a 
modest  non-luxury  project  consistent 
with  the  standards  set  forth  in  this  part, 
providing  for  efficient  project  design, 
durabilify,  energy  conservation,  sajhfy. 
securify,  economical  maintenance,  and 
healthy  family  life  in  a  neighborfaood 
environment;  and 

(2)  That  the  PHA  has  the  funds 
available  to  pay  for  such  exceaa  costs. 

(b)  Determination  ofataximum  TDC. 
HUD  will  determine  the  mjvtiiiiim  total 
development  cost  (TDC)  in  accordance 
with  section  6  of  the  Act  The  maximum 
TDC  for  a  development  is  calculated  by 
multiplying  the  number  of  units  for 
each  bedroom  size  and  atructure  type  in 
the  project  times  the  spplicable  unit 
TDC  limit  for  the  bedroom  size  and 
structure  type  and  adding  the  resulting 
amounts  for  all  units  in  the  project. 

(c)  Donations.  E)onations  from  other 
funding  sources  may  be  obtained  by  the 
PHA  to  supplement  project  costs  which 
otherwise  could  not  be  included. 
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provided  that  the  idded  fimd*  ara  not 
lued  Soff  item*  that  would  taeuh  in 
(ubatantially  incraeMd  openting, 
maintenance  or  replaceonnt  coets,  and 
the  HUD  catiflcatian  raquirad  under 
section  102  of  the  HUD  Rsfonm  Act  (42 
U.S.C  3S4S)  can  be  made  in  accordance 
with  24  CFR  part  12  (lubpart  D). 
Ahhoogh  dooatiana  an  not  nibject  to 
the  TDC  liniitatioiu  set  forth  in 
paragraph  (a)  of  tliia  section,  donationi 
must  be  included  in  the  project 
development  coat  budget,  and  legally 
acceptable  written  commitments  for 
such  donations  must  be  provided  by  the 
FHA  for  HUD  approval. 

12.  Subpart  D  is  revised  to  read  as 
follows: 

Bub^mtO    Pro)*rtDwiilop— H> 

Sk. 

M1.401  Sits  and  property  aoiuisition. 

041.402  Project  dasigD  and  cacsHuction. 

941.403  Aooqttmoa  of  work  and  coDtrad 


M1.404    Conplatiaa  of  davalopmanL 


tUiAM    Maa 

(a)  Appiicability.  The  provisions  of 
this  section  apply  (o  projects  being 
developed  uiutar  the  convantionar. 
acquiiitian,  and  force  account  methods, 
and  may  apply  to  other  development 
methods,  as  deemed  appropriate  by 
HUD. 

(b)  Purchate  apvement.  The  purchase 
agraamant  shall  nflect  any  canditions 
.^.MiAarf  by  HUD,  such  as  the  site 
engineering  studies  that  must  be 
complelad  to  determine  wtiether  the  site 
is  suitable  for  development  of  the 
project 

(c)  Titfe.— <1)  General.  After  HUD 
approves  the  site  or  property  acquisition 
contract  and  notifies  the  PHA  that  it  is 
authorized  to  take  title,  the  PHA  shall 
obtain  title  in  accordance  widi  the 
following  oeitificatian.  The  PHA  shall 
cntify  to  HUD  that  it  obtained  a  title 
inauranoe  policy  that  guaranteed  that 
the  title  was  good  and  marketable  before 
taking  title  and  that  it  promptly 
recorded  the  deed  and  declaration  of 
trust  in  the  (arm  prescribed  by  HUD. 

(2)  Limitation.  Attm  HUD  notifies  a 
PHA  that  has  been  determined  to  be 
troubled  or  modernizaticm  troubled  in 
accordance  «dth  part  901  of  thia 
chapter,  or  a  PHA  that  has  for  other 
reaaona  been  notified  in  writing  that  it 
may  not  use  tlie  procedure  spewed  in 
paragraph  (cXD  of  this  section,  that  the 
site  or  piopeita  aoquisitiaa  contiact  has 
been  approved,  the  PHA  shall  submit  to 
HUD  evidence  that  title  to  the  site  or 
pn>perty  ie  good  and  marketable.  If  HUD 
I  the  title  evidence,  it  will 


inform  the  PHA  that  tt  is  authorized  to 
acquira  tide  to  til*  sHa  or  property.  The 
PHA  shall  noord  piamptly  the  deed  and 
daclaiaUoa  of  trust  io  the  form 
praacrihed  by  HUD,  and  HUD  may 
require  the  PHA  to  submit  evidence  of 
such  recordation. 

fM1.4M    Prelect  d**lgn  and  oonaMeVoa 

(a)  CompUamx  wUh  HUD 
ctaubuction  standanb  and  Federal 
procurement  raqvirements. 

(1)  Gtneral.  A  PHA  may  certify  that 
its  proposed  design  and  construction 
plans  for  the  development  are  in 
accordance  with  HUD's  design  and 
construction  standards  at  $  941.203,  and 
thct  its  bidding  procedures  are  in 
accordance  with  Federal  procurement 
requirements. 

(2)  Limitation.  In  the  case  of  a  FHA 
determined  to  be  troubled  or 
modemisatian  troubled  in  accordance 
with  part  901  of  thia  chapter  or  a  PHA 
that  has  fm  other  reeaons  been  noUBed 
in  writing  that  it  may  not  use  the 
procedure  specified  in  paragraph  (aXD 
of  thia  sectioo,  the  PHA  must  submit  tiie 
proposed  daaign  and  construction  plans 
and  its  bidding  procedures  (unless  HUD 
notifies  the  PHA  that  it  may  use  the 
ceitificaUan  procedure  specified  in 
peraarqih  (aXD  of  this  section). 

fb)  Contract  adwinitlnition.  The  PHA 
shall  be  reapoaaible  for  omtiact 
adminlstiatiaa  and  shall  contract  for  the 
services  of  an  architect,  or  other  person 
licensed  under  Slate  law,  to  assist  and 
advise  the  PHA  in  contract 
administration  and  inspections  to  assure 
that  the  work  is  dons  in  accordance 
with  HUD  requiraments.  A  HUD 
repreeentative  may  periodically  visit  the 
project  site  to  monitor  PHA  contract 
administration. 

(c)  Premihng  wqge  rotas.  See 
S  965.101  of  this  chapter. 


(a)  Notification  of  completion.  The 
contractor  or  developer  shall  notify  the 
PHA  in  writing  when  the  contract  work, 
including  any  approved  off-site  work, 
will  be  completed  and  reedy  far 
inspection. 

(S)  Acceptance.  (1)  Genera/.  A  PHA 
may  carry  out  the  final  inspection  of  the 
wmk  and  may  accept  the  completed 
woriL  If,  upon  inspection,  the  PHA 
determine*  that  the  work  is  complete 
and  sstisftirtnry,  except  for  work  that  is 
appropriate  for  delayed  completion,  the 
work  shall  be  accepted  by  the  PHA.  The 
PHA  shall  certify  to  HUD  before  it  pays 
the  contractor  or  developer  that  it  has 
inspected  the  work  and  determined  that 
it  is  acceptable  and  in  compliance  with 
the  cooattuction  oontnct  or  contiact  of 


sale  and  HUD  fequiremaols.  The  PHA 
shall  datamrine  any  hoU-back  for  items 
of  delayed  oomplsUon,  and  the  amount 
due  and  payable  for  the  work  that  has 
been  accepted  including  any  conditions 
preoedant  to  payment  that  are  stated  in 
the  conatruction  contiact  or  contract  of 
sale.  The  contractor  or  developer  shall 
be  paid  for  items  of  delayed 
oonstiuction  only  after  inapection  and 
acceptance  of  this  work  by  the  PHA. 
12]  Limitation.  In  the  case  of  a  PHA 
dstennined  to  be  troubled  or 
modemizatiaa  troubled  in  accordance 
with  part  901  of  this  chapter  or  a  PHA 
that  has  for  other  reasons  been  notified 
in  writing  that  it  may  not  uee  the 
procedure  specified  in  peiagraph  (b)(1) 
of  this  secti(m.tha  praoBdun  described 
in  paragiaph  (bXl)  of  thia  section  will 
be  foUovred,  maxpl  that  HUD  must 
concur  in  the  necessary  FHA 
deteiminatioiiB  and  approvala. 

(c)  Cuanmtees  anawamnties.  The 
construction  contract  or  contract  of  sale 
shall  specify  the  project  guaranty  period 
and  amounta  to  bis  withheld  and  shall 
provide  for  aaaignment  to  the  FHA  of  all 
manubcturer  and  supplier  warranties 
required  by  the  coostiuctioa  docimients. 
The  PHA  shall  inspect  eech  dwelling 
unit  and  the  overall  project 
appniximatefy  three  months  after  the 
bediming  of  me  project  guannfy  period 
and  three  months  before  its  expiiaUon 
and  also  as  may  be  necessary  to  exardse 
its  rights  before  expiration  of  any 
vramnties.  The  PHA  shall  require  repair 
or  replacement,  prior  to  the  expiration 
of  the  guaranty  or  warranty  parioda,  of 
any  defective  items. 

(d)  Title  to  turnkey  projects.  (1) 
General.  When  the  work  has  been 
inspected  and  accepted  on  a  turnltey 

Sroject,  in  accordance  with  paragraph 
>)  of  this  section,  the  PHA  is  authorized 
to  take  title  to  the  completed  project  in 
accordance  with  the  following 
certification.  Ttie  PHA  shall  certify  to 
HUD  that  it  obtained  a  title  insurance 
policy  that  guaranteed  that  the  title  was 
good  and  marketable  before  taking  title 
and  that  it  promptly  recorded  the  deed 
and  declaration  of  tiust  in  the  form 
prescribed  by  HUD. 

(2)  limitation.  AJtar  inspection  and 
acceptance  of  the  work  in  accordance 
with  paragraph  (b)tif  this  section,  a 
PHA  that  has  been  determined  to  be 
troubled  or  modernization  troubled  in 
««vnfrf«nf»»  with  pert  901  of  this 
copter,  at  a  PHA  that  baa  for  other 
reesons  been  notified  in  writing  that  it 
may  not  use  the  procedure  specified  in 
paragraph  (dXl)  of  this  section  shall 
submit  to  HUD  evidence  that  title  to  the 
oomplatod  project  is  good  and    ' 
raarkalabie.  If  HUD  approves  the  title 
evidanca,  it  wiU  inform  the  PHA  that  U 


Fedml 
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is  authorizad  to  acquire  title  to  the 
oompletsd  pniecL  The  PHA  shall 
lacord  pramptfy  the  dead  and 
dadarttian  of  tnist  in  the  form 
praaiaibad  by  HUD,  and  HUD  may 
require  Bubmiaiian  of  evidence  M  audi 
lacordation. 


|M1,4M   C*awMlana»4 

(a)  Whan  all  davalapment  ha*  bean 
oompleled  and  paid  fbr,  but  not  latar 
than  12  month*  after  the  end  of  the 
initial  operatiiig  period  unleas  a  longer 
period  1*  appninid  by  HUD,  the  PHA 
shall  submit  a  stdament  of  the  actual 
development  coat  For  this  purpo*e,  the 
initial  operating  period  with  reqiect  to 
each  project  1*  the  period  conunencing 
with  aw  date  of  initlatian  of  the  pn^ect 
and  aoding  with  the  earUest  of  the 
following  three  data*:  the  and  of  Uie 
calendar  quaitar  in  vdiicfa  ninety-five 
perc*nt  of  the  dwaUina  unit*  in  the 
pro)kct  an.  occupied;  me  and  of  the 
calendar  quaitar  that  i«  *ix.  sevan,  or 
ei(^  monlhs  altar  the  data  of  fiill 
availabilify  of  the  project:  or  the  end  of 
the  calendar  quartnr  BBXt  pracediiig  die 
data  of  phyaical  oompletiaD  of  the 
project. 

(b)  HUD  shall  review  the  statement 
and  eatabliih  the  actual  development 
cost  of  th*  project,  which  became*  the 
modmum  total  development  oo*t  for 
puipa*e*  of  th*  ACC 

13.  Subpert  E  i*  raviaed  to  read  m 
follow*: 


IM1JM    NUDsBi(**ernU 


(a)  HUD  determination.  HUD  ahall 
carry  out  audi  reviews  of  Ae 
perfaimance  of  eech  PHA  aa  may  be 
nece**ary  or  appropriate  to  make  the 
deleiminatian*  required  by  this 
panmih  (a),  taldng  into  conaidentioo 
all  avaiiabla  evidence. 

(1)  Conformity  with  PHA  propotal. 
HUD  ahall  determine  whether  the  PHA 
ha*  cmiad  out  it*  activitie*  under  this 
subpsrt  in  a  timafy  manner  and  in 
accordance  with  it*  approved  propoail. 

(i)  In  maldng  thi*  deteniinatian,  HUD 
shall  review  the  PHA's  performance 
under  previous  inspections,  audit 
findings  and  other  aources  to  datannlne 
whether  the  development  activities 
undsrtakan  during  the  period  undar 
review  confanm  (ufadantiaUy  to  the 
•cUvitia*  qiedfled  in  the  approved  PHA 
propoaaL  HUD  abo  ahall  raview.a 
FHA'*  devalopaMOt  *chadule  to 
detannin*  whedxr  dM  FHA  ha*  canriad 
out  it*  davatopmaat  activities  in  a 
timely  manner; 

(U)  HUD  shall  review  a  PHA's 

)  to  datannine  whether  the 


activitiaa  carried  out  comply  with  the 
laquiremant*  of  th*  Act.  md  other 
applicable  law*  and  regulation*. 

(2)  CamUnidiu  capadty.  HUD  shall 
detsomine  whemei  the  FHA  has  a 
continuing  capacity  to  cany  out  its 
development  blan  in  a  timely  manner. 
The  primary  factors  to  be  conddered  in 
arriving  at  a  determination  that  a  PHA 
has  a  continuing  capacity  are  thoee 
deecrihed  in  paiagiaph  (aXl)  of  this 
lection  ("coofasmify  with  PHA 
propoaal").  HUD  ahall  give  particular 
attention  to  PHA  efforts  to  accelerate  the 
progress  of  the  program  and  to  prevent 
the  recurrence  of  past  defidendea  or 
ninoorapUance  with  applicable  laws 
and  regulations. 

(b)  Notice  of  deficiency.  Based  on 
HUD  reviews  of  PHA  perfonnaiKe  and 
findings  of  any  of  the  deficiencies  in 
peiagraph  (d)  of  this  aectiaa,  HUD  may 
i**u*  to  the  FHA  a  notioe  of  deficiency 
stating  the  qwdfic  piogiam 
requinmenta  that  the  PHA  haa  violated 
and  nqoeating  the  PHA  to  lake  any  of 
theactiona  spedfiad  in  paragnph  (e)  of 
this  section. 

(c)  Conectfve  action  order,  (l)  Based 
on  HUD  reviews  of  FHA  perfoiniance 
and  findinga  of  anv  of  the  dafidoacies 
in  pangiaph  (d)  of  this  **ction.  HUD 
mm  i«*iie  to  the  FHA  a  coiracUve  action 
ordar,  whether  or  not  a  notice  of 
defidancy  haa  been  issued  praviouafy 
with  reniect  to  the  spedflc  deficiency 
on  wfaicli  the  corrective  action  order  is 
besed.  HUD  may  order  corrective  action 
at  any  time  by  notifying  the  PHA  of  the 
specific  piagiam  requiraments  that  the 
FHA  has  violated,  and  spedfying  that 
any  of  the  corrective  actions  listed  in 
paragraph  (e)  of  this  secUm  must  be 
taken.  HUD  shall  design  collective 
action  to  prevent  a  oontinuaUon  of  the 
dsfidency,  mitigate  any  adverse  elbcts 
of  the  defidancy  to  the  extent  possible, 
ar  prevent  a  recurrence  of  die  **m*  or 


(2)  Before  ordering  anracUve  action, 
HUD  ihall  notify  the  FHA  and  give  tt  an 
opportunihr  to  conauh  with  HUD 
regarding  the  propoeed  ection: 

(3)  Any  oornctiv*  acHoo  ordued  by 
HUD  ahall  became  a  camUtian  of  the 
^ant  apeamant  (ACQ; 

(d)  Batitfarcoaective  action.  HUD 
may  otdar  a  FHA  ta  take  oomctive 
action  anfyif  it  dalermina*: 

(1)  Ilia  PHA  ha*  not  canied  out  it* 
acUvilie*  undar  th*  development 
propam  in  a  timefy  ""■«■*■'■  and  in 
aooordanoe  with  it*  approved  propoaal, 
!■  IflTn  iiniiiliiaiMMili  ss  ilrtiiiiiliiBil  In 
paiavaih  (aXD  of  thia  asoUon; 

(2)  ItePHA  does  not  have  a 
tMirtlnulng  capadfy  to  cany  out  its 
proposal  La  a  timely  mannar  or  in 
aocordaiice  with  its  propoial  or  HUD 


requiramant*.  a*  datanaiiMd  in 
pannmh  (aX2)  of  this  aaction: 

(ai'llia  FHA  ha*  iUI*d  to  repay  HUD 
for  amounts  awarded  under  the 
devetopmeat  programs  that  wee* 
impropariy  ajmended; 

(e)  7>p*(<i/can«c(tve  action.  HUD 
may  direct  a  FHA  to  take  one  ormae* 
of  UM  foUowina  ooaradive  iciianK 

(1)  Suhmtt  aiMrtnnal  information; 
(i)  Conoeming  die  FHA'c 

■dmiBistntive,  planning,  budgeting, 
accounting,  management,  and 
evahietinniuiiraons  to  determine  t^ 
causa  fbr  *  FHA  not  meetti^  the 
etandaid*  in  paragnpha  (aXD  or  (*X2) 
ofdiiaaection; 

(11)  Explaining  my  (tap*  dia  FHA  i« 
taking  to  correct  the  dafldandaa: 

(my  Docmnenting  that  PHA  acUvIti** 
were  not  inoon*i*tent  with  the  FHA'i 
propoeal  or  other  applicable  law*, 
rsgulationa  or  program  requinmanis; 
and 

(iv)  Demonstrating  that  tfa*  FHA  hM 
a  continuing  capadfy  to  cany  out  dw 
propoaal  in  *  timely  mannar; 

(2)  Submit  aciiedulea  far  complatlne 
the  work  identified  in  its  pnqpoaal  and 
report  periodically  on  ita  pregroa*  in 
meeting  the  echeoule*; 

(3)  Notwithatandii«  24  CFR 
941.205(0),  24  CFR  941.402(a)  and  24 
CFR  8S.36(g),  nifamit  to  HUD  docament* 
for  prior  approval,  which  may  include, 
but  are  not  limited  to: 

(i)  Complete  deaign,  can*tnicliao  and 
Ud  document*  (prior  to  rolidting  bid*); 

(ii)  Complete  rehabilitation  drawings/ 
specifiatlons  or  work  writa-np*; 

(iii)  DevalDfHnent  budgal*.  ln>Tlii.n»g 
modifiostian*; 

(iv)  Propoaed  award  of  contrects, 
inrJtiding  can*truction  contract*, 
tuiAkey  contracts  of  sale,  letten  of 
conunitment,  and  contracts  with  the 
aiddtact/engiiieer  (prior  to  axecuttan); 

(4)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  leeolutions,  and 
certifications  submitted  as  put  of  the 
FHA  proposal,  or  periodic  perfanaance 
report; 

(5)  Not  incur  Bnandal  obiigationa,  or 
to  suqwnd  payment*  for  ana  or  more 
acUvitia*; 

(6)  Reimbune,  from  non-HUD 
Kmic**,  one  or  more  prapem  aocouats 
for  any  amounts  impiuperly  Bvpnaidad, 

(0  Failun  to  tike  LuueuUne  octiaa.  fai 
caae*  where  HUD  ha*  orderad  ooneciive 
action  and  tka  FHA  ha*  Ul*d  to  tak* 
the  required  adian*  within  a  raaaoniU* 
time,  a*  ipedJIed  by  HUD,  HUD  m^ 
take  one  or  mar*  of  the  foUewiag  atspe: 

(1)  TerminatB  hiture  drew  doana  ^ul/ 
or  advanos*  to  the  FHA.  In  aodi  ceee, 
the  amount  of  advances  made  to  the 
PHA  dull  be  repaid  by  die  PHA  from 
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any  funds  or  assets  available  for  that 
purpose; 

(2)  Require  alternative  management  of. 
development  functions  by  an  entity 
other  than  the  PHA; 

(3)  Cancel  the  fund  raasrvatlon  if  the 
PHA  hila  to  start  Xbegin  constiuctioD  or 
rehabilitation),  or  complete  (acquisition) 
within  30  months  from  the  date  of  the 
fund  reservation  pursuant  to  section 
5(k)oftheAct; 

(4)  Recapture  for  good  cause  any  grant 
amounts  previously  provided  to  a  niA, 
baaed  upon  a  determination  that  the 
PHA  has  biled  to  comply  with  the 
requirements  of  the  development 
prooam. 

(s)  Right  to  appeal.  Before  taking  any 
of  me  actions  dsacribed  in  paragrafdi  (f) 
of  this  section,  HUD  shall  notify  the 
PHA  and  give  it  an  opportunity,  within 
a  prescribed  period  of  time,  to  present 
any  arguments  or  additional  facts  and 
data  concerning  the  proposed  action. 

14.  Section  941.602(a)  is  revised  to 
read  as  follows: 

|M1.«08 


(a)  Belationship  of  this  subpart  to 
other  requirements  in  24  CFR  part  941. 
The  requirements  contained  in  this 


subpart  apply  only  to  the  development 
of  pubhc  Dousing  units  using  mixed- 
finanoe  devalopment  methods  under 
this  subpart  and  to  the  operation  of 
public  housing  units  that  are  owned,  or 
that  will  be  owned,  by  an  owner  entity 
under  this  subpsrt  Other  requirements 
for  the  development  of  publb:  housing, 
as  set  forth  in  subparts  A  tluxnigh  E  of 
this  part,  shall  not  apply  to  the 
development  of  public  housing  units 
pursuant  to  this  sut^Mrt,  except  as  ma^ 
be  required  by  HUD.  Applicable 
requirements  include,  but  shall  not  be 
limited  to,  the  following: 

(1)  Section  941.103  ('Ttefinitians") 
(definitions  of  the  follo%ving  terms  only 
shall  apply  to  this  subpart:  "Annual 
Contributions  Contract  (AOC)," 
"cooperation  agreement,"  "design 
documents,"  "reformulation,"  and 
"Total  Development  Cost  (TDC)." 

(2)  Section  941.201  ("PHA 
eligibility")  (except  that  specific 
requirements  governing  the  cooperation 
agreeament,  as  set  forth  in  $941.201(c), 
shall  be  determined  in  accordance  with 
this  subpart); 

(3)  Section  941.202  ("Site  and 
neighborhood  standards"); 

(4)  Section  941.203  ("Design  and 
constructian  standards"); 


(5)  Section  941.205  ("PHA  contracts") 
(except  that  the  refarenoe  to 
"development  related  contracts  entered 
into  by  the  PHA"  shall  be  construed  to 
mean  "development  related  contracts 
entered  into  by  the  PHA  or  the  otvner 
entity"); 

(6)  Section  941.207  ("Relocatirai  and 
acquisition"); 

(7)  Section  941.208  ("Other  Federal 
requirements"); 

(8)  Section  941.209  ("Audit"); 

(9)  Section  941.306  ("Maximum 
development  cost"); 

(10)  Section  941.402  ("Project  design 
and  construction"); 

(11)  Section  941.403  ("Acceptance  of 
work  and  contract  settlement"); 

(12)  Section  941.404  ("Completion  of 
development");  and 

(13)  Section  941.501  ("HUD  review  of 
PflA  performance;  sanctions"). 

Dated:  June  11, 1996. 
Kavin  Emamial  MardnnaBU 
Acting  Aaislant  Secretary  for  Public  and 
Indian  Housing. 
[FR  Doc.  06-18356  Filed  7-17-96;  3:S»  pmi 
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Department  of 
Housing  and  Urban 
Development 

Office  of  tiM  Assistant  Secrstafy  for 
Putilic  and  Indian  Housing;  Notios  of 
Funding  Availability  (NOFA)  for  PuMic 
Klousing  Demolition,  Site  (devitalization, 
and  Replacement  Housing  Grants  (HOPE 
VO;  Hscal  Year  1996;  Proposed 
Information  Collection  for  Public       ^ 
Comment;  Notice 
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DGPARTMBir  OF  HOMMQ  AMD 


IPaeM  Nol  nt-4tra-IM1) 


OMmoIMw/ 
PuHte  aid  Mtan  HoMlni;  NoMm  of 
rfiOPA)lerPuMo 


MIBICT:  Office  of  the  Anislant 
Sacrelary  fin-  Public  end  Indian 
Hotutng,  HUD. 

ACnON:  Notice  of  hinding  avaiUbiUty 
(NOFA)  for  FiKia  Year  (FY)  ISge  and 
raquMt  for  comments  oo  infannetlon 
coUaction  requirements. 

■  ■Winr  This  NOFA  announoae  the 
(vailaUlity  of  appnudmateiy  S480 
million  (n  hmdb^  for  Public  Housing 
Dsmolitian,  Site  Revitalization.  and 
Roplacament  Housing,  heieaftei  rehned 
to  as  the  HOPE  VI  program,  as  provided 
in  the  Omnibus  Consolidated 
Resdisions  and  Appropriations  Act  of 
19M  (Pub.  L.  104-134;  approved  April 
26, 1996)  (1996  Appropriations  Act). 

The  1996  Appropriations  Act 
provided  this  funding  as  an 
evohitionary  advance  in  the  HOPE  VI 
program,  for  the  purpose  of  enabling  the 
demolition  of  obsolete  public  housing 
developments  or  poitione  theiaof,  d» 
revitalizatiQn  (whine  appropriate)  of 
sitsa  (including  remaining  public 
housing  units)  on  which  such 
developments  are  located,  leplaoemant 
housing  that  will  avoid  or  ioasaa 
concentrations  of  very  low-income 
fomilies,  and  Section  8  tenant-haaed 
Bssistanoe  for  the  purpose  of  providing 
replacement  housing  and  assisting 
tenants  to  be  displaced  by  the 
damolition.  The  HOPE  VI  program  will 
fund  demolition,  the  capital  costs  of 
reconstruction,  rehabilitation  and  other 
physical  improvements,  the  provision  of 
replacement  housing,  management 
improvements,  resident  self-sufficisncy 
pronams.  and  tenant-based  assistance. 

lUs  NOFA  contains  information  on 
eligible  applicants,  program 
requirements,  evaluation  lactora,  and 
application  submission  requirements. 
liiis  NOFA  also  solicits  public 
cammsDts  en  the  information  collection 
requirements  contained  herein. 
MTBK  Applications  must  be  received  at 
HUD  Headquarters  and  the  i^ld  OfBce 
on  or  before  4  p.m.  eastern  time  on 
Ssptondier  10, 1996.  The  application 
deedlina  for  the  original  application 
deUvend  to  HUD  Headquarters  is  firm 
as  to  date  and  hour.  Public  housing 


>  ffHAti  (hould  take  this  into 
I  (obmit  appUcatiana  as 
early  as  poeaiUe  to  avoid  the  liak 
fafou^  abonl  by  uamticipatwl  delays 
or  denvaiy-mUlsd  problema.  In 
particular,  PHAs  intandiag  to  mail 
appUcatiana  must  provide  suffideot 
time  to  patadt  delivsiy  on  or  before  the 
iVierlllne  dale;  AccapUnoe  by  a  p^ 
ofBoa  or  private  maUar  does  not 
conaUtttta  deiiTary.  HUD  will  disqualify 
and  raboo  to  the  applicant  any 
appbcatian  that  it  receives  ator  the 
daartlina  date  and  time. 

The  (Vmlllnn  far  comments  on  the 
inionnation  coilectian  requirementais 
September  20, 1996. 
MMMHHK  An  original  of  the 
oaiI^llated  application  must  be  received 
at  the  HUD  Haadiiuarters  Office,  431 
Savaoth  Straat,  SW,  Room  4138, 
WaahJi^lon,  DC  20410,  Attention: 
Director,  Office  of  Public  Housing 
Investments.  A  copy  of  the  campMad 
application  must  also  be  received  at  the 
HUD  Field  Office.  Applications  may  be 
hand-daavered  or  mailed.  HUD  will  not 
accept  facsimile  (fax),  COD,  and  postage 
due  applicatians. 

interested  persons  are  invited  to 
submit  oommenls  regarding  the    . 
propoaodln&gmation  collection 
requirements  in  this  hiOFA.  Comments 
must  refer  to  the  NOFA  kt  PubUc 
Housing  OemoUtioa,  Site  Savitalization, 
and  Raplacament  Housing  &aDta 
(HOFE  VQ;  Fiscal  Year  1996  (FR  4076), 
and  muat  be  sent  to  the  Reports  Liaison 
Officer,  Office  of  Public  and  Indian 
Housing,  Oepattmsnt  of  Housing  and 
Urban  Developmant,  Room  4255, 451 
7th  Straat.  SW.  Washington,  DC  20410. 
FOR  FUnNBt  ■romOTWII  OONTACT.  Mr. 
Milan  Ozilinec.  Director,  OfBce  of 
Urban  Revitalization,  Departmant  of 
Housing  and  Uifaan  Developmoit,  451 
Seventh  Straat.  SW,  Room  4144, 
Washington.  DC  20410;  telephone  (202) 
401-6812  (this  is  not  a  toll  free  number). 
Hearing-  or  speech-impaired  individuals 
may  acceea  this  number  via  TTY  tnr 
calUng  tfaeFadaial  Information  Raiay 
Service  at  l-a0(>-e77-TDDY,  which  is  a 
toll-free  number.  The  NOFA  is  alao 
available  on  the  HUD  Home  Page,  at  the 
World  Wide  Web  at  http:ywww.hud.go^. 
HUD  will  also  poal  fcaquantly^aAed 
queationa  and  answts  on  the  Hobs 
Page  thnoghout  the  applicalion 
piepaiaftian  pariod. 

ANY 


C  ReqdiienHBtofDeiDaUtlan  of  Obaolele 

Units 
D.  PiuKi  AvailaUUty 
B.  Total  Dsvalopmtat  Costs 

F.  Sits  and  Naighborhood  Standards 

G.  BUgiUs  Activitias  «d  Costs 
m.  Ttaieahold  Rsquirmants 

IV.  Application  Bvalustloa  Pactois 

A.  l^saaan  Cooceatnliaa  of  Low-inooras 
RMidsnIi 

B.  Nsed  far  Damolitioa.  Bevitalisatinn,  or 


TaUsafC 

I.  Changn  Id,  and  Continuiiig  ObtKtivas  at 

tlw  Hope  VII>npam 
a  SUbatantive  Deeortptlan    - 

A.AutlHrity 

aBU(lbieA|iplicaals 


Bsplai 

C  Sdf-SulBcieiicy  Piayami 
D.  nxitive  faicaativs*  and  Toughar 

Bxpactations 
B.  Local  aod  Nabooal  fnqaact 

F.  Coaimnaity  sad  Pntnafship* 

G.  Need  lor  Funding 

K  Prapam  Quality.  Feasibiiity,  and 

SuitainablUty 
L  Capability 

).  Rnohitloil  of  Utigstion 
V.  Applicatioo  Sutimiaaion  Rjequtienwnts 

A.  Slatament  of  Objective*  and  Coals 

B.  Existli^  Cooditiasu 

C  Physical  DescrtplionafRavilaliiatiaa 
Plan 

D.  Apnltcatloaa  <br  New  Constiuctioo 

E.  SeU-Suffideocy  Component 

F.  Operation  and  Maoagament  Prindplas 

G.  Local  and  NaUoosl  imped 
KCapablUty 

L  Community  and  Partnarshlpa 

J.  Rasouross 

K.  Piugiam  Plnanrlng  and  Sustainsbility 

L.  Reaolution  of  Litigation 

M.  Required  Csrtificationa 

N.  DonoliUoo/Diaposition  Application 
VL  Application  Procaaaing  and  Grant 
Adminiatxation 

A  AppUcatiaa  Evaluation 

B.  RMuctioii  in  Raqusatsd  Giant  Amount 

C  Conections  to  Daficiant  AppUcationa 

D.  Notification  of  Fundiag  Oacisions 

B.  Grant  Agresmsnl/ACX:  Amendmanl 
Vn.  Applicability  of  Program  Requlrsmenta 
vni.  Applicability  of  Otbat  Federal 

RequiiemaDts 
IX.  Other  Metteia 


lo,  and  CoBtiBaing  Obiactivaa 
of,  die  HOPE  VI  Program 

Congress  intended  for  the  HCK>E  VI 
appropriation  in  the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Ehib.  L. 
104-134;  approved  April  26, 1996)  (the 
1996  Appropriatiaos  Act)  to  continue 
Congtesaional  efforts  to  deal  with 
obsolete  and  severely  distressed  public 
bousing,  previously  funded  under  the 
name  'IJnian  Revitalization 
Oemonstratian"  or  "URD,"  and 
popularly  refatrad  to  as  "HOPE  VL"  The 
1996  Appropiiatiaas  Act  made 
rigiiH>««nt  diangas  to  HOPE  VI  by. 
f  wMMip  nahur  thinga,  expending 
aUgitrihty  to  all  PHAs.  requiring 
daBoUtian  as  an  element,  reqidring 
oertiin  selection  criteria,  and 
ailminating  various  restrictive  features 
of  previous  URD  legislation. 

HUD  includes  thsas  cfaangae  to  the 
HOPE  VI  program  In  thU  NOFA.  HUD 
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has  also  attampted  to  incoipante  the 
leaaons  learned  to  date  in  HOPE  VI  so 
that  program  puipoaaa  will  be  achievad 
more  rapidly  and  effideotly.  HUD  baa 
retained  the  "HOPE  VI"  name  in  a 
period  of  legislative  change  in  ofder  to 
stress  the  underlying  continuity  of  the 
program. 

The  elements  of  public  housing 
tranafonnatian  that  have  proven  key  to 
HOPE  VI,  and  that  HUD  hopes  to 
arjiieve  with  these  new  awards  include: 

A.  Changing  the  physicxil  shape  of 
public  housing.  This  Includes  tearing 
down  the  eyesores  that  are  often 
identified  with  obsolete  public  housing 
and  replacing  them  with  homes  that 
complement  the  surrounding 
nei^iboihoods  and  are  attractive  and 
maiicetable  to  the  people  they  are 
intended  to  serve,  meeting 
contemporary  standaitls  of  modest 
oomfbrt  and  Uyeability.  HOPE  VI  funds 
should  be  used  to  create  institutional 
and  physical  structures  that  serve  the 
needs  of  public  housing  residents  over 
the  long  term  in  a  cost-eSective  matmer. 

B.  Establishing  positive  incentives  for 
resident  self-sufficiency  and 
<ximprehensive  services  that  empower 
residents.  Programs  should  be  outcome- 
based,  directed  at  residents  moving  up 
and  out  of  public  housing. 

C.  Enforcing  tough  expectations 
through  strict  occupancy  and  eviction 
rules,  such  as  the  "One  Strike  and 
You're  Out"  policy  aimounced  by 
President  Clinton  and  supported  in  the 
Housing  Opportunity  Pro^ara 
Extension  Act  of  1996  (Pub.  L.  104-120; 
approved  March  28, 1996).  The  goal  of 
these  rules  is  to  improve  the  quality  of 
life  for  residents,  create  saier,  family- 
friendly  environments  conducive  to 
learning,  and  make  areas  around  public 
housing  more  attractive  to  businesses 
that  can  create  well-paying  jobs. 

D.  Lessening  concentrations  of 
poverty  by  plmnng  public  housing  in 
nonpoverty  neighborhoods,  or  by 
promoting  mixed-income  communities 
where  public  housing  once  stood  alone, 
thereby  ending  the  social  and  economic 
isolation  of  public  housing  residents, 
increasing  their  access  to  quality 
municipal  services  such  as  schools,  and 
increasing  their  access  to  )ob 
informatian  and  mentmlng 
opportunities. 

E.  Forging  paitnerships  with  other 
agendas,  local  governments,  nonprofit 
mganlzationa,  and  private  businesses  to 
leverage  support  arid  rasouroes,  whether 
finondal  or  in-ldnd. 


n.  Suhatentiva  DaacriptioB 

A.  Authority 

The  funding  made  available  under 
this  NOFA  is  provided  by  the  Omnibus 
Consolidated  Readsaiana  and 
Appropriations  Act  of  1996  (Pub.  L. 
104-134;  approved  April  26. 1996)  (the 
1996  AppropiiaUona  Ad). 

B.  Eligible  Applicants 

PHAs  that  own  or  operate  public 
housing  units  are  eligiDle  to  apply. 
Indian  Housing  Authorities  are  not 
included  as  eligible  entities  for  this 
program  in  the  1996  Appropriations 
Act.  and  are  therefore  not  eligible  to 
apply. 

C.  ilsqufiviiient  of  Demolition  of 
Obsolete  Units 

Demolition  is  a  required  component 
of  the  HOPE  VI  nrogram.  Badi  PHA 

r' leant  must  demolish  at  least  one 
lete  building  at  the  targeted 
development.  Applicants  must  attach  a 
demoUtian/dispoaition  application,  in 
accorduus  with  24  CFR  part  970.  as 
Exhibit  N  of  the  HCH>E  VI  application. 
If  a  demolition/disposition  application 
for  the  targeted  development  has  been 
previously  submitted  to  HUD  but  has 
not  yet  been  approved,  the  applicant 
must  submit  as  Exhibit  N  a  copy  of  the 
transmittal  letter  from  the  PHA  to  HUD. 
If  ademolitian/dispoaitian  applicatian 
has  been  aubmittea  and  approved  by 
HUD,  but  the  demolition  has  not  yet 
commenced,  the  applicant  must  submit 
as  Exhibit  N  a  copy  of  HUD's  approval 
letter. 

HUD  recognizes  that  the  application 
preparation  period  may  be  insuffidant 
to  receive  a  response  from  residents  to 
the  offer  to  purchase  required  by  24  CFR 
970.13.  Therefore.'HUD  will  give  PHA 
applicants  selected  for  funding  30 
additional  days  from  the  date  of 
preliminary  selection  to  submit  the 
residents'  response  to  the  ofiisr.  If  there 
is  no  extant  resident  organization  at  the 
targeted  development  at  the  time  of 
application,  the  applicant  will  be 
required  to  follow  the  procedures 
required  by  24  CFR  970.13(b). 

Whether  or  not  HUD  approves  the 
HOPE  VI  applicatian.  HUD  will  process 
all  submitted  demolitioo  applicatians 
not  previously  approved.  If  HUD 
approvea  demolition,  all  consequences 
of  an  approval,  such  as  those  tiut  aSect 
receipt  of  modernizatian  funds  or 
operating  subsidy,  will  apply  to  the 
subject  units.  HUD  will  provide 
notiBcation  of  approval  of  the 
demolitian  application  separately  bom 
the  notificatioa  of  selection  for 
paitidpation  in  the  HOPE  VI  ptogram. 


XJbtolele  units  are  thoaa  that  becauae 
of  phyafaaJ  nraiditton.  locaHon.  or  othar 
faoton,  am  unuaahla  for  homing 
purpoMB,  and  im  reeaonabla  tnngraiii  of 
anhatantial  physical  modlBnatlnns  is 
feaaible  to  ntum  the  units  to  osafiil  Ufa. 

Phyaioal  indicatnra  of  utiaulaaCBiitB 
Indude  atructural  deflrianfies  (a.g., 
settlement  of  earth  below  the  building 
cauaed  by  inadequate  atructural  fills, 
faulty  slnictunl  daaiyi,  or  settlaaneot  of 
floon),  auhatantlal  datariontlaD  (e.g.. 
severa  tannite  damage  or  '*-'"*fl*  cauaed 
by  extreme  weather  conditions),  or  other 
design  or  site  problems  (s.g..  aevon 
eroaion  or  flooding). 

Neighborhood  indicatora  of 
obsolescence  indude  physical 
deterioration  of  the  naighboriiood; 
change  6tHn  reddentialto  industrial  or 
conmietcial  developmoit;  or 
envlroiunental  conditions,  as 
determined  by  a  HUD  anvirorunental 
review  in  accordance  with  24  U-K  pari 
50,  that  jeopardize  the  suitability  of  the 
site  or  a  portion  of  the  site  and  its 
housing  stiuctiues  for  residential  uae. 

D.  Fund  Availci>IUty 

This  NOFA  atmotuces  the  availabillty 
of  approximately  $480  million  in 
funding  for  PubUc  Housing  Demolition. 
Site  Revitalization,  and  Replacement 
Housing,  hereafter  referred  to  as  the 
HOPE  VI  program,  as  provided  in  the 
Omnibus  Consolidated  Readaaiaas  and 
Appropriations  Ad  of  1996  (Ptdi.  L. 
104-134;  approved  April  26, 1996) 
(1996  Appropriations  Ad).  The  1996 
Appropriations  Act  provided  $480 
million  in  funding  for  the  HOPE  VI 
Program.  In  order  to  meet  its  obligatians 
under  the  Gautreaux  Consent  Decree 
requiring  HUD  to  provide  comparable 
relief  when  HUD  cannot  provide  section 
8  New  Construction  assistance,  tfUD 
may  provide  funding  for  up  to  350 
public  housing  replacement  units  to  the 
Chicago  Housing  Authority,  provided 
-that  the  funding  will  fulfill  an 
unsatisfied  obligation  under  the  Consent 
Decree  to  provide  comparable  relief,  and 
provided,  that  the  Chicago  Housing 
Authority  submits  one  or  more 
applications  for  such  public  housing 
replacement  units  in  response  to  this 
NOFA.  In  order  to  receive  the 
replacement  public  housing  units,  the 
application  shall  state  thai  it  is 
submitted  pursuant  to  the  preceding 
sentence  and  the  application  must 
satisfy  all  of  the  statutorily  mandated 
requiremettts  of  the  NCH'A.  The 
application  for  up  to  350  public  housing 
replacement  units  under  the  preceding 
two  sentences  shall  not  prohibit  the 
Chicago  Housing  Authority  bom 
otherwise  qualifying  to  apply  and  be 
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contklarad  for  HOPE  VI  funding  in 
onxBdance  witb  tlis  taniu  of  Uis  NWA. 

A  public  liouiiiig  authority  that  lias 
noaivad  a  HOPE  VI  planning  grant  In  a 
prior  yaar  and  that  wiaiiea  to  isqueat  IHT 
1996  HOPE  VI  funding  for  the  lame 
demlopmanKt)  addnand  in  tiie 
planning  pant  must  submit  an 
appUcatioa  under  this  MOPA. 

1.  Categories  of  applicatiana.  HUD 
will  acsept  applicatiana  in  the  following 
catagoiias,  aubjact  to  the  limitetiana  set 
forth  in  item  2  belo«r. 

a.  PHAa  that  administer  up  to  and 
in«-liwti»ig  2.500  public  housing  units 
may  request  up  to  and  including  $15 
miiBan  for  demolition  and 
levitaliBOiaa,  replacemsnt,  and/or 

b.  PHAa  that  adminiater  Crom  2.501  to 
10.000  public  housing  units  may  raqueet 
up  to  and  including  $30  millioo  for 
damoliticHi  and  revltaiization, 
replacement,  and/or  tsnant-faaaed 


c.  PHAs  that  administer  10,000  or 
more  public  housing  units  may  request 
up  to  and  including  $40  million  for 
demolition  and  revitalization, 
replacani«it,  and/or  tanant-faasad 
aasistanra. 

d.  Each  PHA  may,  in  additlan  to  ita 
Categmy  A.  B,  or  C  appHcaticnCs). 
submit  one  application  that  requests  up 
to  $10  milUoii  for  demolition  and 
relocatioa  costs  associated  with  the 
lequinments  of  the  Uniform  Relocation 
Act  for  one  development,  or  portions 
thanof,  for  which  it  did  not  apply  under 
a  Cataaoiy  A.  B.  or  C  applicatiaB. 

HUD  will  evaluate  applications 
separataly  within  the  ana  categories.  If 
PHAa  submit  multiple  applioations  as 
pannltted  below,  HUD  wUl  evahials 
each  application  separately.  HUD  will 
determine  actual  award  amounts 
pursuant  to  Section  VI  of  this  NOFA. 

2.  Funtting  availability  by  cataanry. 

a.  HUD  wiU  allocale  $400  milUon, 
phis  any  balance  of  the  $480  milUon 
which  is  not  otherwise  awarded  under 
this  NOFA,  to  Categories  A-C 
collectively. 

b.  HUD  will  allocate  np  to  $7e.7M 
milUon  to  Category  D,  to  the  extent  of 
approvable  applications. 

c.  HUD  will  reserve  $3,216  milUoo  for 
terhniral  assistance. 

3.  Limitations. 

a.  Each  Category  A,  B  or  D  application 
must  provide  formation  and  request 
funds  for  only  one  public  housing 
devafopment.  Contiguous  or 
iminadiatsly  neighboring  developments 
will  be  cxmsiderad  one  deveiopaiant  for 
all  purposes  in  this  NOFA.  A  PHA  in 
Category  C  may  submit  one  or  two 
aepsiate  applications,  as  long  as  the 
total  amount  requested  for  both 


applications  does  not  saceed  $40 
mUIian.  A  PHA  may  also  submit  a 
sepsnts  appUcatimi  under  Category  D 
in  addition  to  the  applicatioala) 
submitted  under  Categories  A,  B,  or  C 

b.  Than  is  no  mlnlminn  or  maximum 
number  of  housing  units  for  which 
funds  may  be  requested  in  a  single 
application.  However,  a  PHA  may  not 
request  rsplacsmamt  funding  for  units 
for  which  the  PHA  has  already  been 
awarded  prior  repiaoement  fonding 
from  HUD,  oitber  through  the  fimcUng  of 
hard  units  or  tenant-baaed  assistance. 

c  PHAs  «vith  previously-awarded 
MROP  or  modeniization  funding  that 
they  believe  to  be  inadequate  for  the 
revitalizition  of  a  targeted  development 
may  apply  for  supplamental  funding 
under  this  NOFA.  HUD  will  evaluate 
these  applications  under  the  factors 
establi^iad  by  this  NOFA.  PHAs  must 
d«nonstnte  that  funding  already 
available  to  them  is  inauffiident  to 
assure  a  sustainable  revltalization,  and/ 
or  that  the  pintiao  of  a  development  that 
would  be  iinaddreased  by  other  funding 
in  itself  would  qualify  for  a  HOPE  VI 
grant 

d.  PHAs  with  previous  HOPE  VI 
grants  may  not  aeak  Fiacal  Year  (FY) 
1996  HOPE  VI  funding  to  supplement 
the  previous  grant  in  treating  the  units 
covered  by  the  original  grant.  Such 
PHAs  may,-  however,  seek  FY  1996 
HOPE  VI  funding  to  demolish  and/or 
revitalise  units  in  the  same 
development  that  were  not  targeted 
units  under  the  previous  HOPE  VI  grant. 

4.  Tenant-based  asaistannw.  HUD  will 
puhlidi  a  separate  announcement  for 
Section  8  lanant'4>saed  assistance  in  FY 
1996.  which  will  be  principally 
available  for  relocation  aiui  replacement 
units.  A  PHA  may  apply  for 
repLscemsit  and  relocation  funding 
stmullaBsously  under  this  NOFA 
(whether  far  hard  tinits  or  tenant-baaed 
aasistaiKx)  and  under  the  Section  8 
announcement,  and  must  do  both  If  it 
seeks  tenant-based  assistance  under  this 
NOFA.  HUD  will  consider  requests 
under  this  HOPE  VI  NOFA  for  tenant- 
baaed  «««i«»»iw»  only  to  the  extent  that 
the  PHA  applies  for,  but  does  not 
isoaive.  replscament  funds  under  the 
Section  8  program. 

5.  Technical  saaistaDGS.  In  accordance 
with  the  1996  Appropriations  Act,  up  to 
$3,216  million  may  be  uaed  far 
technical  assistance  to  be  provided 
directly  or  indiractly  by  grants, 
contracts,  or  cooperative  agreements, 
including  training  and  cost  of  necessary 
travel  for  paiticipanta  In  such  training, 
by  or  to  offidsls  and  employeea  of  HUD 
and  public  houaing  agaricies  and  to 
resinmta. 


6.  Failure  to  praoosd  asqisditiously.  In 
ths  event  that  a  PHA  that  baa  basn 
selected  to  partidpats  in  the  HOPE  VI 
program  doss  not  proceed 
expeditioualy,  as  astsnninsd  by  the 
Secretary ,  in  accocdancs  with  its 
application,  any  Giant  Agraeraant.  and 
AOC  Amendment,  HUD  aball  withdraw 
any  funding  made  available  pursuant  to 
this  NOFA  that  has  not  been  obligated 
by  HUD,  and  distribute  such  funds  to 
one  or  more  other  eligible  PHAs,  or  to 
other  entities  capable  of  proceeding 
expeditiously  in  the  same  locality  with 
the  original  program.  In  selecting  PHAs 
for  the  ledistributian  of  funds  to  one  or 
more  other  eligible  PHAs,  HUD  will 
select  an  applicant  from  ths  most 
recently  cinuiucted  HOPE  VI  selection 
process. 

E.  Total  Development  Costs 

1.  If  the  averws  per  unit  hard  costs  of 
rehabilitation  of  the  housing  remaining 
after  partial  demolition  is  below  62.5 
percent  of  HUD's  publiahed  total 
development  cost  limits  (TDQ,  the 
development  is  not  eligible  for  this 
program  (except  as  a  Category  D 
application  to  be  used  only  for 
demolition  and  relocation  as  permitted 
hereunder). 

Z.  If  the  average  per  unit  hard  costs  of 
rehabilitating  the  remaining  units  foils 
between  62.S  and  90  percent  of  TDC, 
rehabilitation  must  be  shomi  to  be  a 
viable,  cost  efiiactive  option  by  the 
application. 

3.  The  total  development  cost  for 
units  to  be  rehabilitated  with  HUD 
funds  may  not  exceed  90  peitsnt,  and 
ths  total  development  cost  for  newly 
cansHucted  units  may  not  exceed  100 
pwcent,  of  HUD'S  pubUdkad  coat 
guidelines  except  with  HUD's  prior 
written  approvtd.  HUD  may  grant  such 
approval  based  on  adequate  justificatian 
set  forth  in  the  appUcation  that 
addreaaes  additional  costs  for  items 
such  as  remediation  of  lesd-bassd  paint, 
above  average  costs  of  infrastnictun 
replacement,  aocessibility 
improvements,  -historic  piessrvatioD, 
ma)or  reconfiguration  of  streets  and 
sidewalks,  and  other  significant 
improvements.  Higher  coats  must  be 
deemed  reasonable  and  nsosssary  to 
develop  modsst  housing  that 
incorporates  nfBrtwnt  design,  durability, 
markatsbllity,  suatainahillty,  anngy 
conaervatian,  safely,  eoanomical 
maintenance,  and  bsslthy  family  life  in 
a  nsighborhood  environment. 

P.  Site  and  Neighborhood  Standanis 
Grantees  under  this  program  must 
ensure  that  their  revitalizatlon  proposals 
and  replacement  housing  plans  for  the 
targeted  developmMit(8)  will  avoid  or 


Issssa  oonosnttatiaas  of  Tsty  low- 
income  feiniUss  by  creatlBg  a  mixad- 
iocoms  community  or  by  expsoding 
assistsd  housing  qpportuidties  in 
nonpoor  and  noiuninority 
BSignborfaoods.  Rsplaosment  of  public 
housing  units  for  public  housing  units 
damolisbsd  may  be  built  on  the  oiigirwl 
public  housing  sits,  or  in  tkra  asms 
neighbocfaood,  if  the  nunbsr  of  such 
repiaoement  public  housing  units  is 
significsntly  fewer  than  the  numbsr  of 
piiri>lic  houaing  units  demolishsd,  This 
authority  was  affirmsd  by  the  paasagu  of 
asction  1002(a)(9)  of  Pub.  U  104-19 
(approved  July  27, 1995)  wiiich 
explicitly  authorises  HUD  to  approve 
the  building  of  renlaoamsnt  pt^lic 
housing  units  under  such 
drcunntsnoas.  Tlis  Department  notss 
that,  in  construing  ths  phrase, 
"significantly  fewer  units,"  it  has 
chosen  not  to  establish  a  quantitativs 
standard.  Instead,  HUD  will  aassas.  on 
a  case-by-cass  basis,  the  facte  involved 
in  each  request.  In  addition,  it  will  take 
into  account  ths  evolving  intsrprstation 
of  the  phrase  "significantly  (ewtt  units" 
as  it  develops  in  the  course  of  HUD's 
separate  nilemakiiig  on  site  and 
naighhorhood  standards.  Units  that  an 
not  located  at  the  targeted  development 
and  in  the  surrounding  neighborhood 
will  be  subject  to  site  and  neighborhood 
standard  rules  stated  in  at  made 
applicable  by  the  Grant  Agreement 

G.  Eligible  Activities  and  Costs 

Eligible  expenditures  are  those 
eligible  under  sections  8  aiul  14  of  the 
U.S.  Houaing  Act  of  193  7  (1937  Act). 
PHAs  must  principally  use  assistance 
under  this  HOPE  VI  program  for 
demolitioo  and/or  tlw  physical 
improvement  and/or  replacement  of 
public  housing  and  for  associated 
management  imptovements. 

1.  EUgible  acUvitiea. 

a.  Total  or  partial  demolition  of 
buildings  or  disposition  of  property 
(subiect  to  the  requiremsnts  ef  section 
18ofthel937Act). 

b.  Capital  costs  of  mafor 
reconstruction,  rahabilitMicHi,  and  other 
phyaical  improvements  (including 
energy  letrofits)  (sub)ect  to  TDC 
limitations}. 

c.  Capital  coats  of  repUoamsnt 
housing,  including  homsownsrahip 
housing  (suhjsot  to  TDC  limitations). 

d.  Tsnanl-faased  assistance  under 
ssction  8(b)  of  the  1937  Act  ussd  for 
raplooamsnt  or  relocstion  housing  (to 
ths  extant  permlttsd  in  acoofdanos  with 
section  IU}.3  of  this  NOFA). 

e.  Msnagemsnt  improvemsnta  for  the 
reconstructed  devslcymsnt 

t  Planning  and  tscimical  sssistanos. 


g.  SsifsufBdancyj 
incfaidioa  Campua  ( 
ss  dsscrihad  hi  Sectioa  VJg  of  t 
NOFA. 

2.  Eligible  costs. 

a.  Capital  costs  may  laclude  related 
administrative  and  temporary  relocation 
costs  necessary  for  reconstructian, 
rahabilitstion,  demoUtian,  or 
acquiaition  of  land  far  rsplsosment 
housing. 

b.  Administrative  costs  may  include 
the  annual  premium  of  lead-based  peint 
insurance  incident  to  approved 
rsvilaHzation  work  whUe  work  is  in 


c  Physical  improvement  costs  may 
includs  those  necsssary  to  provide 
fadlitiss  primarily  intsndad  to  hdlitsts 
the  delivery  of  sejjf-sufficiency  programs 
and  economic  development 
opportunities  for  residents  of  the 
targeted  development  including 
teclmologically  outfitting  imits  or 
buildings  for  the  administration  of  a 
(Campus  of  Learners.  Physical 
improvement  costs  for  tlis  crestion  of  a 
Campus  of  Learners  will  count  towards 
the  total  development  cost  of  a 
development 

3.  Allocation  of  costs. 

a.  PHAs  must  use  at  least  80  percent 
of  the  funding  awarded  in  eech  HOPE 
VI  grant  for  any  combination  of  the 
activitiea  and  related  expenses  listed  in 
paragraphs  (a)  through  (f)  of  section  1, 
above. 

h.  PHAs  may  use  not  more  than  20 
percent  of  the  funding  awarded  in  each 
HCH>E  VI  grant  for  self-sufficiency 
programs  and  related  administrative 
expenses  (paragraph  (g)  of  section  1, 
above),  but  exdfuding  costs  dsscribed  in 
psragraph  (c)  of  ssction  2). 


A.  Noncurable  Threshold  Requirement 

The  application  must  provide  for 
demolition  of  at  least  one  obsolete 
building  St  the  targeted  development  as 
"obsolete"  is  defined  in  section  n.C  of 
this  NOFA.  HUD  will  determine 
whether  the  housing  is  obsolete  baaed 
on  information  provided  in  Exhibit  B 
(Exiating  Conditians)  of  the  application. 
Applicants  will  have  no  opportunity  to 
provide  or  supplement  the  infomtalion 
ftquired  by  Exhibit  B  alter  the  deadline 
date  listed  in  this  NOFA  (except  to  the 
extent  that  correction  may  be  made  to 
the  demolition  application  as  provided 
in  section  III.B.3  Mow). 

B.  Curable  Technical  Deficiencies 

The  requirements  of  this  NOFA  must 
be  satisfied  in  onier  for  HUD  to  select 
an  application  for  funding.  If  applicants 
do  not  satisfy  the  technical 


lequiiamsBts  below,  sAsr  ths  proosss 
far  ths  oofTsction  of  deficisaciss 
dsscribsd  in  Sectian  VLC  oftkis  NOFA 
has  bssn  csrrisd  out  HUD  caimol  aalacl 
the  applicants  for  paiticipatian. 

1.  Tns  appUcanls  must  i«rlv4« 
evidoKe  in  Exhibit  Ll.b.(2)  of  ths 
applicatian  (Owunuidty  and 
Partnerships)  thai  St  hsst  oos  p«Mic 
mneHng  haa  basn  held  to  notify 
residents  snd  commuidfy  nfntiif  of 
ths  propossd  sctivitiss  (fescribsd  In  the 
application. 

2.  The  applicants  must  iiicluds  all 
osrtificstioas  and  subraissiohs  rsquiisd 
as  Exhibit  M  of  the  application. 

3.  Ths  spplicanta  must  includs  s 
demolition  application,  as  dascribad  in 
Section  n.C  of  this  NOFA,  aa  Exhibit  N 
of  ths  application. 

4.  Applications  with  proposals  that 
include  new  construction  must  include 
Exhibit  D  of  the  application. 


IV. 

Sectioa  IV  of  this  NOFA  describes  the 
factora  that  HUD  will  use  to  review 
applicationa.  Each  applicatioa  will  be 
evaluated  beaed  upon  its  merits 
determined  pursuant  to  the  factors  est 
forth  below.  Applications  will  be 
selected  for  awaiid  in  accordance  widi 
Section  VI.  HUD  will  consider  the  entire 
spplicadon,  as  a  whole,  when 
evaluating  applications.  Applicants 
must  submit  ttie  inibnnstion  describsd 
in  Section  V  of  this  NOFA:  afmlicanU 
must  not  respond  directfyto  tne  fectois 
in  Section  IV.  Instances  in  wiiicji 
specific  submissions  corrsspand  to 
specific  evaluation  isctan  srs  noted  in 
both  SscUons  IV  snd  V  of  this  NOFA. 

A.  Lessen  Concentratiott  ofLoir4ncaaie 
Residents  [20  Points] 

HUD  will  evaluate  only  Category  A.  B, 
and  C  applicaUons  for  this  factor.  HUD 
will  consider  the  entire  applicatiao,  and 
particularly  Exhibit  B.S.d  (degree  of 
concentration  of  low-income  reaidents), 
ExhibiU  C.3  and  C4  (deacripUon  of 
replaosmsnt  units),  snd  Exhibit  CS 
(raaident  counaeling)  when  evaluating 
diia  factor. 

HUD  win  coosidsr  the  extent  to 
which  the  spplicant  proposes  to  plsoe 
public  housing  in  nonpoveity 
neighborhoods  or  promote  mixed- 
income  communities  where  public 
housing  once  stood  alone,  thereby 
ending  the  social  and  economic 
iaolation  of  public  housing  residents, 
increasing  their  access  to  quality 
municipal  services  and  increasing  Ihair 
aoosss  to  iob  infbrmstion  snd  msntoring 
oppoitunitiss. 

HUD  will  slso  consider  the  dome  to 
which  the  PHA  intends  to  provide 
oounsaUng  ilsslf.  or  work  with  s 
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nonprofit  oiganizition  Id  provi<le 
couonling.  and  olhw  Msittaiics  to  help 
tunlliw  receiving  tenant-faawd 
.«rirf«iin«  to  men  to  nonpovoty 
nei^iborfaoods. 

B.  Need  for  Demolition,  RevitaUxation, 
or  Bephcament  [25  Points] 

HUD  will  cnuidef  the  entire 
applicatioa,  and  particularly  Exhibit  B 
(Existing  ConditioDa)  when  eralnating 
thi*  bctor  for  all  applications.  For 
X:atcgory  A,  B,  and  C  appUcatieos,  HUD 
«rill  also  considar  infbimation  in 
Exhibit  C.9  to  determine  need  ior 
revitalised/replacement  units. 

HUD  will  consider  the  physical, 
nsighboifaood,  and  demographic  bcton 
that  indicate  that  the  targeted 
development,  or  portion  thereof,  is 
obaoiete  and  in  need  of  demolition, 
mvitalization,  or  raplacement;  the  eflect 
thai  the  obsolete  structiue  has  on  the 
surrounding  neighborhood;  and,  for 
applications  in  Categories  A,  B,  and  C 
onqr,  the  need  and  market  br  the 
revitalised  and/or  replacement  units  of 
the  type  and  sixe  propoaed. 

C.  SetfSuffldency  Progrmnt  (Induding 
Campus  of  Learners)  [20  Points;  iO 
Point  COL  Bonus] 

HUD  will  evaluate  only  Category  A.  B, 
and  C  applications  far  tbJs  factor.  HUD 
will  consider  the  entire  applicatian,  and 
particularly  Exhibit  E  (Sell-Sufficiency 
Component),  and  Exhibit  A  (Statement 
of  Objectives  and  Coals)  when 
evaluating  this  factor.  Exhibit  C.7  will 
be  used  to  evaluate  the  physical  plan  for 
■  Cimnu*  of  Laamars. 

A  aelfsufflciancy  program  component 
is  required  for  all  Category  A,  B,  and  C 
applications.  Rasiilmts  of  public 
housing  communities  can  suooaed  in 
becoming  self-reliant  if  they  receive 
aasiBtance  in  obtaining  comprehensive 
training,  education,  and  support 
services,  and  if  they  receive  help  finding 
gainfiU  employment.  This  program 
should  focus  on  offering  education  and 
job  training  that  is  applicable  and 
appropriate  for  addressing  the  needs  of 
residents.  Each  effort  should  be  linked 
to  the  educadooal  and  employment 
needs  of  youth  and  adult  residents  as 
well  as  the  potential  job  and  contracting 
opportunities  that  may  be  available  in 
the  community  and  the  nation's  rapidly 
changing  economy. 

nObwill  consider  the  overall  quality 
of  the  supportive  services  plan;  the 
integration  of  the  plan  with  the 
development  process:  the 
appropriatenaas  of  scale,  type,  and 
delivery  of  the  plan  to  meet  the 
idenlifiiMi  needs  of  tesid«ita;  the  degree 
of  nsidant  training,  employment,  and 
Goatracting  plaimad;  the  degree  to 


which  serrioe  providers  have  made 
oommitmenta  to  provide  aervicea  or 
hinding;  the  experience  of  proposed 
service  providers;  the  extent  of 
cooidination  with  existing  service 
providers  and  programs:  the  extent  to 
which  the  objectives  of  the  supportive 
service  plan  are  results-oriented,  with 
measurable  goals  and  outcomes:  and  the 
degree  to  which  the  program  is 
sustainable  and  is  likely  to  enable 
residents  to  gain  skills  that  assist  them 
in  becoming  self-suppwtine. 

Category  A,  B,  and  C  applicants  are 
ancouaged  to  implement  a  "Campus  of 
Learners"  (COL),  an  intensive 
residential  lesming  model,  in 
cmnection  with  a  self-sufficiency 
component  in  their  developmenl.  At  a 
COL,  the  focus  is  to  provide  educational 
and  employment  opportunities  far 
residents  living  "on  campus,"  <v 
enrolled  and  attending  an  on-site  or  a 
certified  self-improvement  program. 
Such.programa  will  include  computer 
technology  and  training,  job  training 
initiatives,  educational  opportunities  at 
local  schools  and  institutions  of  higher 
education,  and  resident  self-sufficiency 
programs.  AS  a  condition  of  living  on 
campus  or  being  enrolled,  residents  will 
exeoite  an  education  and  employment 
pledge  or  a  similar  wteement  to  fulfill 
specuc  obligitiaas  (or  program 
completioD  or  participation  in  good 
standing.  Any  authority  choosing  to 
implement  a  COL  program  must  partner 
with  local  schools,  institutions  of  higher 
learning  in  support  of  resident  self- 
sufficiency  activities, 
telecommunications  firms,  foundations, 
businessee,  religious  organizations,  and/ 
or  the  private  sector  as  part  of  this 
initiative. 

Ten  paints  are  available  for  this  tictor 
only  as  a  bonus  to  applications  that 
propose  to  convert  all  or  a  portion  of  the 
targeted  development  into  a  COL.  All 
ten  bonus  points  will  be  awarded  to 
applications  which  are  substantially 
identical  to  proposals  which  resulted  in 
a  previous  dseignation  by  HUD  as  a 
COL.  Up  to  ten  points  may  be  awarded 
to  applications  depending  on  the  degree 
to  which  the  proposals  include  the  OOL 
elements  as  desaihad  in  this  NOFA. 
Man  infonmation  on  the  COL  is 
contained  in  the  C&xput  of  Leomere 
Designatian  Kit,  excerpts  of  which  are   * 
included  in  the  HI:H>E  VI  Application 
Kit.  Infotmatioa  on  COL  is  abo 
available  on  the  World  Wide  Web  at 
http.'&MrwwJiud.govNnnw'«ampusJitml. 

D.  Positive  btcantives  and  Tougher 
Expectations  [IS  Points] 

tiUD  will  evaluate  only  Category  A.  B, 
and  C  applications  for  this  foctor.  HUD 
will  consider  the  entire  applicatian,  and 


particularly  Exhibit  F  (Operatiaa  and 
Managmnent  Prindpln). 

HUD  will  conaidei  the  extent  to 
which  propoaed  operating  and 
management  principles  will  imprtjve 
upon  currant  management,  reward  work 
and  promote  fimllly  stability,  provide 
greater  resident  securtly,  promote 
economic  and  demographic  diversity, 
promote  economic  integration  and 
social  mobility,  and  encourage  self- 
sufficiency. 

E.  Local  and  NtttionnI  Impact  liS 
Points] 

HUD  will  evaluate  all  applications  for 
this  factor.  HUD  will  con^der  the  entire 
application,  and  particularly  Exhibit  B 
(Existing  Conditions),  Exhibit  C 
(Physical  Description  of  the 
Ravitalizatian  Plan),  and  Exhibit  G 
(Local  and  National  Impact). 

To  determine  local  impact,  HUD  will 
consider  the  relative  magnitude  of 
change  that  the  proposed  activities  will 
have  on  the  targeted  development  and 
the  affected  public  housing  community 
and  neighborhoods.  HUD  will  consider 
the  scale  of  the  proposed  demolitibn 
and  revitaliiation  in  ralationahip  to  its 
impact  on  the  community  as  a  whole, 
not  the  magnitude  of  the  program  in 
relation  to  other  applications.  For 
applicBtions  that  propose  revitalinttion, 
HUD  will  consider  the  impact  that 
proposed  changes  in  management  and 
service  delivery  will  have  on  the 
community. 

To  detennine  national  impact,  HUD 
will  consider  the  degree  to  which  a 
program  of  mvitalization,  particularly 
the  physical  transformation,  self- 
sufficiency  pTt)gram,  and  operation/ 
management  compaoents  of  the  project, 
could  be  used  as  s  model  for  other 
communities.  HUD  will  also  assess  the 
potential  of  the  proposed  demolition 
and  revitalization  to  improve  the  health 
of  a  PHA  that  has  been  deemed 
"troubled"  imder  section  6(j)  of  the 
1937  Act  HUD  will  give  particular 
consideration  to  revitalization  plans  that 
are  essential  to  the  removal  of  a  PHA 
from  judicial  recei^rship.  HUD  will 
also  consider  the  extent  to  which  the 
targeted  development  has  received 
negative  national  attention,  including 
presa  coverage  other  than  in  local  press, 
as  indicative  of  the  problems  in  public 
housing,  and  how  the  demolition  and 
revitalizaUon  effort  would  effoctively 
commimlcate  the  tnnslannatiao  of 
public  housing. 

F.  Community  and  PartnsrAips  [20 
Points:  10  ftunt  EZ/EC  Bonus] 

HUD  will  evaluate  all  applicatloDS  far 
this  factor,  except  with  respect  to 
Paitnarships  for  Catagoiy  D 
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appUcatioos,  aa  provided  below.  HUD 
will  consider  the  entire  appllcatiaa,  and 
particularly  Exhibit  I  (Cooununity  and  ' 
Partnershipa). 

1.  Kaaldent  support/involvement 
HUD  encourages  full  and  meenlngfiil 
involvemant  of  reaidants  and  majjabeis 
of  the  nemmimltJBa  to  be  afhcted  by  the 
proposed  activities.  HUD  will  oonalder 
the  extent  of  resident  consultation  in 
shaping  the  application  (induding  the 
de^gmition  of  the  development  that  is 
the  sul^ect  of  the  application),  the  level 
of  redibnt  support  far  the  propceed 
acdvitiaa.  the  continued  Involvement 
and  paitidpetion  by  the  aSected  public 
houdng  residents,  and  the  propoaed 
involvement  of  residents  in 
managmnent  of  revitalized  at 
replacement  tmits. 

2.  Community  suppart/inTolvament. 
HUD  will  consider  the  extent  of 
Involvement  by  local  public,  privets, 
and  nonprofit  entitias  and  oomiBunity 
representatives  in  the  piepantion  of  the 
application,  the  level  of  enthusiaam  far 
the  plan  in  the  larger  community,  and 
the  extant  to  wfai(£  the  acdvltiea 
propoaed  in  the  application  are 
coordinated  with  ether  revitalization 

CIS  within  the  community.  Up  to  ten 
us  points  will  be  given  to 
revitai^atian  plans  that  an  coordinatsd 
with  and  are  aupportive  of  the  Strategic 
Plan  ior  a  Fedanlly  daaignatad 
Bmpowenaeat  Zona  or  bitetptise 
Community. 

3.  Paitnarshipa  (far  Catagoty  A,  B  and 
C  appHcrtians  only).  PHAs  sre 
encouraged  to  enter  into  pertnership 
amngemants  far  the  puipoee  of 
developing  housing  that  fits  into  the 
community  and  is  seen  as  an  integral 
part  of  it  Partnerships  would  be  made 
with  organizations  that  include  private 
nonprult  or  for-profit  antitiea  with 
experience  in  the  devatopment  and/or 
Bunagament  of  low-  and  moderale- 
incame  housing,  those  that  an  skilled  in 
the  delivery  of  setvicse  to  raaidants  of 
public  housing,  educational  institutions, 
foundations,  and  other  oigaBizadons. 

HUD  will  consider  the  extant  to 
which  appUcatiaas  ptopoae  to  develop 
paitneiriiipa  lo  fanilltate  revitalizaiian, 
liw  potaothd  of  Ihe  propoead 
partaenhipa  to  provide  attiacttva 
DouaiBa  and  eoooamk:  opportunities  far 
pubUc  houiiiig  leddani*  and  make 
pubUc  housing  a  catalyst  far 
nulgtihnrhood  revltallntien,  and  the 
straogth  a.  *  jmiii>ttiif  ta  ih'mh  poieotial 
pntMis  to  participata  la  the 
TavitalizMian  plan.  HUD  will  also 
consider  the  expariaooe  and  capability 
of  proposed  partners. 


C.  Need  for  Funding  [20  Points] 

For  all  applications,  HUD  will 
consider  the  extent  to  which  the 
applicant  could  undertake  the  propoeed 
activifiea  without  H(X>E  VI  aasistanoe. 
HUD  will  considar  the  entire 
application  and  particularly  the 
infarmatioa  provided  in  Exhibit  K.l.b 
(Need  farH(X>B  VI  Funds)  when 
evaluating  this  factor. 

H.  Program  Quality,  Feasibility,  aiul 
Sustainability  [25  Points] 

HUD  will  evaluate  Category  A,  B  end 
'C  applications  only  for  this  factor.  HUD 
will  considar  the  entire  application 
when  determining  the 
comprehensiveness  and  efisctiveneaa  of 
the  propoeed  demolition  and 
ravitaliiatiao  or  raplacemaot  housing  as 
meesuied  by  the  obfecUvea  and  goals  of 
the  propoeed  plan;  whether  propoeed 
program  acdvltiea  meet  the  objectives  of 
the  HOPE  VI  program;  whether  the 
propoaed  pr<»ram  activitias  will  be 
accompliaaaa  within  a  reasonable  time 
aiul  expense;  whether  the  propoeed 
activitiaa  are  oohereot,  comprriiensive, 
and  integrated:  whether  the  propoeed 
activitiea  are  sustainable;  and  the 
potential  success  of  the  prt^raeed 
progrsm. 

/.  Capability  [IS  Points] 

For  Category  A,  B,  and  C  applications 
only,  HUD  will  consider  the  ability  and 
capacity  of  a  PHA  to  can;  out  the 
revltallxation  and  replacoooent  project  it 
has  propoeed  to  do  under  this  program. 
HUD  will  conaidar  the  entire 
application  and  particularly  information 
provided  in  Exhibit  H  when  evaluating 
this  factor. 

/.  Aeso/ution  of  Litigation  (20  Bonus 
Points] 

An  applicant  in  any  Categoiy  viduMe 
submissicm  demoaatratea  that  thee 
jHOpoaed  revitalization  plan  will 
materially  assist  the  ap|riicant  and  HUD 
in  meeting  their  obligatiaas  under  a 
court  ordned  Consent  Daoee  in 
oonnactian  with  civil  rights  litigation 
will  be  pttivided  with  20  additional 
bonus  points. 

V.  AppUcKin  SiAMtaiM 

■■I ■Ill 

This  sacdai  ui  ihe  NOFA  describes 
all  of  the  items  to  be  included  in  an 
application,  and  the  categariea  of 
appllcatinns  for  which  eadi  Itam  is 
appUcable.  All  applicalioBS,  regardlasa 
on  cMagory.  must  lachide  all 
Infarmatioo  lequaeted.  ualeaa  otherwise 
specifically  noted.  If  a  PHA  chooaea  to 
•ubmit  more  than  one  appUcatiao.  it 
may  duplicate  common  elements  of  all 
applications,  such  as  certifications,  as 


long  aa  one  of  the  appUoUaas  "mtait.. 
oertificaliaaa  with  original  swnaturas. 
and  Ihe  copies  fakHcatB  whi(£ 
applicatian  coBiaina  the  original 
document 

HUD  leviaweia  will  use  the 
informatian  provided  in  the  appUcatiao 
to  evaluate  each  application  in 
aocotdanoa  with  toe  evaluation  factors 
desciibad  In  Section  IV  of  this  NOFA. 
Notwithstanding  that  certain 
applicatioo  suhmlsdon  requirement 
sscdons  of  the  application  oorrespood 
to  mctfic  evaluation  hctois.  reviewers 
will  consider  and  evaluate  the 
application  as  a  whole  during  the 
evaluation  procaaa. 

Each  application  snbmitted  by  a  PHA 
for  a  Catnny  A.  B.  or  C  grant  must 
cooaiBt  of  Ediibits  A-N  mat  coneqiond 
directly  to  aactians  A-N  listed  below. 
Each  appUcatiao  far  a  Category  D  pant 
must  consisi  of  Exhibits  A.  B.  C,  L  K. 
M,  and  N.  For  ease  of  review,  each 
application  must  include  a  table  of 
contenta  direotii>g  the  reader  lo  the  page 
numhar  upon  wUch  each  exhibit 
begina.  If  an  exhibit  is  not  appUcabla  to 
a  Category  D  grant,  sppUcants  must 
indicate  this  in  the  table  of  contents.. 
The  use  of  labs  to  separate  eech  exhibit 
wiU  greatly  fadUtate  review  and 
eiqMdite  grant  awards.  If  an  eidiibit  is 
not  appU^ile  for  any  other  reeaon, 
under  the  tabbn-  such  exhibit  applicants 
must  provide  an  explanation  of  its 
inapplicability  to  the  appUcation. 
Adnarence  to  page  limits  is  inawdstaiy; 
in  revie%ving  the  applications,  HUD  will 
not  consider  any  informatiaa  on  pages 
that  exceed  the  limits. 

A.  Statement  ofObiectives  and  Goals 

All  sppUcants  must  provide  a 
narrative  Exhibit  A,  not  to  exceed  two 
pages,  that  daaisribaa  the  objectivea  and 
goals  of  the  propoaed  program  and 
deecijbes  the  projected  goals  far  aU 
activitiaa  propoeed.  Including  the  self- 
sufficiancy  component,  if  uplioahle. 
The  narrative  should  deactibe  how 
program  activities  respond  to  the 
program  ofajectivea  set  forth  in  Section 
I  of  tUs  NOFA.  Goab  should  be  results- 
mianled.  realistic,  and  measurable.  HUD 
wiU  uee  Infamietioa  from  Exhibit  A 
primarily  to  evaluate  the  Program 
Quality.  FevifaiUty,  and  Sustainability 
(IV Jl)  Old  Self-Suffidancy  Programs 
(IV.Cjfactan. 

5.  £xfrtiitg  ConditJans 

AU  appUcants  nniat  provide  an 
Exhibit  B  that  responds  to  all  itanu  in 
this  aactian.  HUD  wlU  use  infannatian 
faom  Bxhihit  B'primarily  to  evaluate  the 
Need  for  Daoiolitioa,  Ravitaliiatian.  or 
Raplaoement  (IV£).  Laasan 
Conoantrations  of  Low-Income 
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RMidanU  CNJi),  Local  uul  Nitianal 
Impact  (IV.E).  and  Pragtam  Quality. 
FaadUlity  and  SuatainabiUty  (IV  Ji) 
facton.  HUD  will  u<e  itmns  3  and  4. 
twkw,  lo  delannine  whether  the 
application  meets  the  thrashold 
nqniremant  for  obaolete  hoiulng  (IILA). 

The  applicant  miut  piwide  toe 
followina  infonnation  in  a  naitative,  not 
to  axcead  eight  paoBS  (phia  the  map 
mquirad  undn  l.d)  below: 

LDaacriptiao  of  cunent  development. 

a.  An  idantificatian  of  the  taigrted 
develofmiant 

b.  The  total  number  of  cunent  units, 
byonitsixB. 

c  The  Dumber  and  locatitm  of  vacant 
units. 

d.  In  addition  to  the  natrativa.  provide 
a  one  page  map  of  the  cunent  site. 

2.  Proposed  demolition/dispoaitian. 
Applicants  must  briefly  describe  the 
extmt  of  the  proposed  demolition/ 
disposition,  and  identify  the  units  lo  be 
demolished.  (Alao  attach  a  demolition/ 
dispositioD  application  as  Exhibit  N  of 
the  application,  as  described  in  Section 
n.CofthisNOFA.) 

3.  Physical  indicators  of  obsolescence. 

a.  The  cost  of  rehabilitation/ 
recoostrudion  per  unit  as  a  parcantage- 
ofTDC 

b.  Structural  defidsnciea  (e.g., 
settlenient  of  eeitb  below  the  biiildiBg 
caused  by  inadequate  structural  fills, 
bulty  stnictuial  design,  or  aatilament  of 
floon). 

c  Substantial  deterioration  (e.g., 
severe  termite  damsge  or  damage  caused 
by  extreme  weelfaer  oonditians]  or  other 
design  or  site  problaras  (e.g.,  severs 
araeion  or  flooding). 

d.  Design  and  site  dafideades  (e.g., 
high  density  or  indefansibla  space). 

e.  Major  system  deficiencies  (e.g., 
peeling  and  chipping  lead-based  paint, 
ladk  of  reliable  and  reasonably  efficient 
heal  and  hot  water,  major  structural 
deficiencies,  electrical  system  not 
satisfying  code  requirements,  poor  site 
conditions,  leaking  roof,  deleriontad 
laterala  and  sewers,  or  high  number  of 
plumbing  leaks). 

4.  Neighborhood  indicators  (rf 
obaoleacence. 

a.  Physical  deterioiation  of  the 
naighborhood. 

b.  Change  of  the  neighborhood  finan 
tesidantial  to  industrial  or  commercial 
development. 

c  Environmental  conditions  that  may 
tiH?i'«''*^»»  the  suitability  of  the  site  or 
a  postion  of  the  site  and  its  housing 
stractores  for  residential  use.  These 
oooditions  may  be  detenninsd  by  eitfaor 
a  HUD^vlatad  environmental  review,  in 
accordance  with  24  CPR  pert  50  or  part 
58,  which  was  previously  conducted  in 
oooBactiai  adtn  earlier  »fi«*»n/'a,  or 


another  asaaaament  of  oonditiona  that, 
in  the  ofrinion  of  the  appUcant.  may 
jeopaid^  auitability  of  the  sUe. 

d.  Do&daDciee  in  the  neighborhood 
that  nvitaliaation  could  ameliorate. 

5.  Demographic  indicators  of  distress. 
For  the  fbliovring  alamants,  applicants 
must  provide  the  moat  currant 
information  that  relates  as  specifically 
as  possible  to  the  taigsted  alte.  If  site 
infannatiaa  is  not  available,  applicants 
must  indicate  whether  information 
provided  pertains  to  the  development, 
naighboriioad.  city,  census  tract,  or 
other  damognphic  area. 

a.  Averaga  income  aa  a  percentage  of 


b.  Statistical  infiRmatian  on  the 
iiuadmce  of  crime,  including  the 
following:  bequency  of  orimLial  acts  of 
various  types  (including  drug-related 
activities),  number  of  leaae  terminations 
or  evictions  for  criminal  activity, 
average  number  of  police  calls  to  the 
devetopmant  per  month,  and  the 
average  monthly  inddenoe  of  vandalism 
to  PHA  property  in  dollars. 

c.  Vacancy  rate. 

d.  Degree  of  coocantration  of  very 
low-inoome  persona  in  the 
naighboifaood. 

6.  Efied  aa  the  neighborhood. 
Applicants  must  describe  bow  the 
physical,  neighborhood,  and 
demographic  conditions  of  the  obsolete 
development,  or  portions  thereof,  aftsct 
the  raaidenta  of  the  surrounding 
naighboifaood,  the  greater  community, 
anddty. 

C.  Pliysical  Description  of  RevitaUxation 
Plan 

Category  A,  B,  and  C  applicants  only 
must  provide  a  narrative  Exhibit  C,  not 
to  exceed  eight  pages.  HUD  will  use 
information  from  Exhibit  C  primarily  to 
evaluate  the  Program  Quali^, 
FeasibiUty  and  SuatainabiUty  (IV.H), 
Lessen  Conoeotiation  of  Low-bicome 
Residents  (IV .A),  and  Local  and 
National  Impact  (TV.E)  bdots.  HUD  will 
use  infonnation  in  Exhibit  C9  to 
avalnata  the  Need  tor  Demolition, 
RsvitaUiatian,  or  Replacement  (IV.B) 
bctor,  and  infbrmation  in  Exhibit  C7  to 
evaluate  the  Self-Suffidency  (IV.C) 
bdor.  Applicants  must  daacribe  the 
extent  of  toe  physical  revitalization  and/ 
or  replaoamant  acUvitiaa  prapoaad, 
induding  the  fUUowing,  aa  appropriate: 

1.  The  diangss  in  the  sixaa  and  shapea 
of  imits  and  other  changes  in  the  use  of 
interior  space,  induding  any  reduction 
in  the  number  of  units  due  to 
reoonfiguration  or  changes  in  the 
utiliaatioD  of  interior  space. 

2.  Any  community  space  altarations, 
improvamants,  or  additioos. 


3.  Any  propoaad  on-site  replacement 
units  for  pubUc  housing  units  proposed 
to  b*  '*«'""H«'"^  incUuling  number, 
type,  and  size  of  units,  with  a 
deaotiption  of  how  such  oo-sita 
replacement  houaing  will  avoid  or 
lessen  concentrations  of  very  low- 
income  bmilies. 

4.  Any  propoaad  off-site  replacement 
units,  including  the  mix  of  building 
types,  number  of  dwelling  units,  and 
unit  sizes  of  replacement  Dousing.  Any 
applicant  proposing  to  create  off-site 
replacement  imits  MUST  use  census 
data  to  describe  how  such  housing  will 
avoid  or  lessen  concentrations  of  very 
low-income  Earailies. 

5.  The  number  of  any  Section  8 
certificates  to  be  used  for  replacement  <H 
relocation  houaing,  and  whether  those 
certificates  sre  existing  or  are  requested 
in  this  application  and  under  the 
Section  8  notice  as  required  by  secticm 
aD.3  of  this  NOFA.  A  description  of 
counselling  or  other  assistance  that  wnll 
be  provided  to  residents  receiving 
tenant-based  assistance  as  relocation  or 
teplacemeot  houdng  to  enable  them  to 
move  to  areas  of  lower  poverty  if  they 
so  choose. 

6.  Any  site  acquisitions  necessary  or 
proposed,  the  purpose  of  the 
acquisition,  and  how  that  acquisition  is 
proposed  to  be  financed. 

7.  An  explanation,  if  applicable,  of 
how  the  proposed  revitalization  will 
resemble,  or  be  used  as,  an  education 
campus  in  the  implementation  of  a 
Campus  of  Learners. 

8.  If  Bvailable,  provide  a 
poatrevitalizatiaa  site  map. 

9.  A  deacription  of  the  need  and 
market  for  the  revitalised  or 
replacement  units  of  the  type  and  size 
proposed.  Qts  (but  do  not  submit)  the 
dty's  Consolidated  Plan,  other  local 
plans,  market  studies,  or  other  sources 
of  infbimatian  on  housing  supply. 
Identify  other  aaaistad  housing,  existing 
and  propoaad  (induding  hou^ng 
fiuuwd  but  not  completed). 

Applications  for  New  Construction 

In  accordance  with  section  S(h)  of  the 
1937  Act,  the  PHA  may  engage  in  new 
construction  only  if  the  PHA 
demonstrates  to  the  satisbcUon  of  the 
Secretary  that  the  cost  of  new 
construction  in  the  nei^iboiiiood  where 
the  PHA  determines  the  houaing  is 
needed  is  less  than  the  coat  of 
acquisition  or  acquisition  and 
lehsbilitation  in  such  neigbixvhood. 
Therefore,  every  application  that 
iff^"*"*  new  oonatnictioQ  must  be 
accompanied  by  a  namtive  Exhibit  D 
that  containa  aitbar  the  Inidimation 
described  in  paragraphs  1  and  3  of  this 
section,  below,  or  the  infonnation 


FadanJ 


/  Vol.  61.  No.  141  /  Monday,  July  22.  1996  /  Notkw 


3mm 


described  in  paragraph*  2  and  3  of  this 
section,  below.  The  narrative, 
certification  and  statement,  as 
appUcable,  sfadold  not  exceed  three 


1.  A  PHA  comparison  of  the  costs  of 
new  construction  (in  the  neighborhood 
where  the  PHA  proposes  to  construd 
the  housing)  ana  the  costs  of  scquisition 
of  existing  housing  or  acquisition  and 
rehabilitation  in  the  same  neighborhood 
(induding  estimated  costs  of  leed-besed 
paint  testing  and  abatement). 

2.  A  PHA  certification,  accompanied 
by  supportiiig  documentstioa,  that  there 
it  insumdent  existing  houaing  in  the 
naighhnifaood  to  develop  housing 
through  acquisition  of  existing  housing 
or  acquisitioD  and  rehabilitation. 

3.  A  statement  that: 

a.  Although  the  application  is  for  new 
construction,  the  PHA  will  accept 
acquisition  of  existing  housing  or 
acquisition  and  rehabilitation,  if  HUD 
determines  the  PHA  cost  comparison  or 
certification  of  insuffident  housing  does 
not  support  approval  of  new 
construction:  or 

b.  The  application  is  for  iiew 
construction  only.  [In  any  such  case,  if 
HUD  cannot  approve  new  construction 
under  section  6(h)  of  the  1937  Ad,  HUD 
will  rejed  the  appUcation.) 

E.  SeifSufficiency^Contponent 

Category  A,  B,  and  C  applicants  only 
must  provide  a  narrative  Exhibit  E,  not 
to  exoBed  10  pages.  HUD  will  use 
informsUon  fnmi  Exhibit  E  primarily  to 
evaluate  the  Program  Quality, 
Feasibility  and  Sustainabillty  (IV  JI)  and 
SeU-SulBdency  Prt)grams  (IV.C)  fodors. 

A  program  of  self-suffidency  may 
include,  but  is  not  limited  to:  (a)  Child 
care,  of  a  type  that  provides  suffident 
hours  of  operation  and  serves 
appropriate  ages  as  needed  to  hdlitats 
parental  access  to  education  and  )ob 
opportunities;  (b)  Emplo^'ment  training 
and  counseliug,  such  as  job  training, 
preparation  and  counseling,  job 
development  and  placement,  and 
foUow-up  assistance  after  job 
placement;  (c)  Computer  skills  training: 
(d)  Education,  induding  remedial 
education,  literacy  training,  completion 
of  secondary  or  postaecondary 
education,  assistance  in  the  attainment 
of  certificates  of  high  school 
equivalency,  and  the  Integration  of 
modem  computer  technology  into  the 
education  program;  (e)  Transportation 
as  necessary  to  euable  any  partidpating 
family  member  to  receive  available 
services  or  to  commute  to  his  or  her 
place  of  employment;  (fj  Partunships 
with  local  businesses  for  job  placement 
for  residents  who  complete  adult 
education  and  job  training  programs;  (g) 


Substance/alcohol  abuse  treatment  and 
counseling;  (h)  Health  care  sarvicas;  and 
(i)  Any  other  services  and  resources, 
including  case  management,  that  are 
determined  to  be  appropriate  in 
assisting  eUgible  residents. 

1 .  Provide  a  tirief  description  of  each 
service  that  is  expeded  to  be  made 
available  for  residents.  For  each  service, 
to  the  extent  that  providers  are 
identified,  iiuiicale  the  name  of  the 
service  provider  and  the  experience  of 
that  provider.  If  providera  are  not 
identified,  describe  the  process  the  PHA 
vrill  use  to  identify  providers.  Describe 
the  location  of  the  service  provision,  the 
timing  of  the  service  provision  and  how 
it  relates  to  the  development  schedule, 
how  long  the  service  will  be  provided 
to  residents,  and  whether  the  service 
will  be  available  to  residents  that  will 
remain  on  site,  are  moved  off  site,  and/ 
or  are  in  relocation  sites. 

2.  Describe  the  analysis  and  any 
consultation  with  residents  that  the 
PHA  employed  to  determine  the  needs 
upon  which  the  self-suffidency  program 
was  based  and  that  will  continue  to  be 
used  to  reevaluate  service  needs  in  the 
future. 

3.  Describe  how  residents  will  be 
selected  to  partidpate  in  services. 

4.  In  addition  to  the  narrative,  attach 
letters  bora  service  providers  that 
commit  to  provide  services  to  residents. 

5.  Describe  plans  to  provide  on-the- 
job  training,  employment,  and 
contracting  opporttmities  to  residents 
during  implementation  of  the 
revitalization  plan. 

6.  Indicate  how  the  goals  projected  for 
the  self-sufiSdency  component,  as 
described  in  Exhibit  A  (Statement  of 
Objectives  and  Goals),  will  be  met 
through  the  self-sufficiency  program. 

7.  Describe  the  Campus  of  I.earnere 
(COL)  program  if  one  is  proposed. 
Explain  bow  supportive  services  under 
the  program  will  be  provided  at  a  le\'el 
higher  than  currentiy  provided,  how  the 
program  will  be  sustainable,  and  bow  it 
will  enable  residents  to  gain  skills  and 
become  self-supporting.  The  description 
should  contain  each  of  the  following 
elements: 

a.  An  identifiable  physical  campus,  as 
demonstrated  in  the  proposed  physical 
plan  (section  V.C9  above),  that 
integrates  local  schools,  parks,  and,  to 
the  extent  possible,  institutions  of 
higiier  learning. 

b.  A  comprehensive  education 
program  that  indudes  programs  for 
young  children,  after-school  learning 
setaiODS  for  school-age  residents,  life 
skilla  training  for  the  elderly,  and  job 
readiness  and  training  programs  fbr 
other  adult  residents.  • 


c.  CoUabontioiu  with  educational 
institutions  and  arganiaationa. 
induding  the  local  school  systam,  local 
coUagaa,  universities,  and  other 
inatitutlaaa  of  highar  learning,  in  order 
to  baniasa  the  raaouroaa  of  these 
aslahllahmenta  through  specialized 
education  and  technology  dasaes. 

d.  Accesa  to  technology  by  wiring  and 
equipping  every  unit  in  the  OOL  site, 
and  computer  labs  on  campus  far 
computer  classes,  language  sUlIs,  Ub 
skills  training,  and  G£D  claaaea. 

e.  A  contiad  or  pledge  executed  by 
residents  that  will  state  a  resident's 
agreement  that  living  on  the  "campus" 
is  inddental  to  and  reliant  upon 
partidpation  in  the  learning  program, 
and  residents  enrolled  in  the  program 
must  fulfill  specificobligatians  for 
proems  completion. 

F.  Operation  and  Management 
Principles 

Category  A,  B.  and  C  applicants  only 
must  provide  a  nsrrative  Exhibit  F,  not 
to  exoaed  five  pages,  that  describes 
preliminary  post-redevelopment 
operation  and  management  polides  for 
the  targeted  development.  HUD  will  use 
informatian  from  Exhibit  F  primarily  to 
evaluate  the  Positive  Incentives  and 
Tougher  Expectations  (IV  J))  and 
Program  Quality.  Feasibihty  and 
Sustainabillty  (IV.H)  bdors. 

For  application  purposes,  the  PHA 
should  assume  that  Congress  will  make 
permanent  the  program  modifications 
made  by  the  1996  Appropriations  Act 
However,  PHAs  will  be  required,  if 
seleded,  to  conform  their  proposals  to 
current  law.  HUD  intends  to  issue 
additional  guidance  on  any  changes  in 
law  and  policy. 

Applicants  must  describe  the  maimer 
and  extent  to  which  the  proposed 
operation  and  management  prindples 
%viU: 

1.  Achieve  efficient  and  efiisctive 
management  and  maintenance  through 
private  management  or  other 
management  imprr^vements. 

2.  Reward  won.  and  promote  bmily 
stability  tiuough  positive  Inc^sntive^ 
sudi  as  income  disregards  and  ceiling 
rents.  Note  that  PHAs  may  establish 
ceiling  rants  (but  must  require  a  S25 
minimum  rent)  and  may  institute 
earned  income  disregards  for  FY  1996. 

3.  Provide  greater  security  by 
instituting  tougli  screening  requirements 
and  enfordng  tough  lease  and  eviction 
provisions,  including  the  "One  Strike 
and  You're  Out"  policy. 

4.  Promote  economic  and 
demographic  diversity  through  a  system 
of  lo(»l  preferences.  Note  that  Congress 
has  suspended  all  Federal  preferences 
for  FY  1996. 
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5.  Pramots  ooooanic  Intagntian  and 
mdal  mobility  ibr  public  boiutiig 
(widantx  by  prawldiiig  housing  for 
pacnla  with  a  faioad  nngs  of  incoow*  in 
sues  a  way  that  public  uid  BMdiat  nt* 
units  are  indistingui&hahla. 

6.  EncouiagB  aelf-tuflicteiicy  by 
utilizing  ia—»  wqulnmapta  that 
pnjmote  onrnnnmity  sarvioe  and/or 
tranaitian  firoin  public  ^^MTfiT^g 

G.  local  and  National  bnpact 

All  applicants  must  provide  a 
namtiva  Bxhibil  G.  not  to  axteed  six 
pagea.  HUD  will  use  inionnatinn  from 
Bmibit  G  ptimaiily  to  evaluate  the 
Local  and  Natlcoal  Impact  (IV£)  and 
Pragram  Quality,  Feaaibility  and 
SiistainaWBty  (IV  JH)  iactws. 

1.  Local  impact. 

a.  All  applicants  must:  Psacrtbe  the 
(oitaot  to  wnidi  the  physical  rhangsa 
raaulting  from  the  piopoaed  demolition 
and  ravitalixaliao  arrsplacamant  will 
aignillcantly  addraas  dw  indicatois  of 
dbenlaacance  and  dlsluiai  deaaibed  in 
BxUbtt  B  Sldating  Cooditiaas). 

b.  Calagciy  A,  B,  and  C  qipiicants 
only  must:  ^q>|ain  bow  the  plan  fat  the 
provision  of  seivioe*  daeoribad  in 
Exhibit  E  and  *fae  plan  for  management 
of  the  development  and/or  any 
raplaoament  units  after  levltaUzation 
deaaibed  in  Exhibit  F  will  oootzibute  to 
the  positive  change  far  teaidents  of  the 
development  and  the  surrounding 
community. 

2.  National  Impact 

(1)  Categoriaa  A,  B,  and  C  applicanto 
only  must,  if  applicable,  discusa  the 
potential  for  the  program  of 
rsvltalization,  or  some  aspect  of  it,  to 
bacome  a  model  for  other  communities. 

a.  All  applicants  must,  if  applicable: 
(1)  Deecribe  the  extent  to  vihick  the 
targeted  development  has  been 
perceived  as  an  example  of  Ibe 
problems  of  public  housing  and  how  the 
pnqwaed  revltalliattan  would 
aBscUvely  communicate  tba 
tiansfannatloa  of  public  ^'""ring 
Deaoribe  the  natjonal  impact  of  tha 
current  obsolete  housing  as  evidenced 
by  any  oatiooal  attention,  including 
press  coverage  received  prior  to  the  date 
of  this  NOFA.  Submit  copies,  if 
applicable,  of  negative  coverage  of  the 
targeted  development  in  print  media 
(other  than  local  media)  uiat  predates 
this  NOFA. 

(2)  if  the  applicant  PHA  is  on  the 
national  troubled  housiiig  Ust,  deecribe 
the  potentiai  of  the  propoMd  demoUtian 


and  any  recoostruction  or  rrolaoai 
houslog  to  remove  the  PHA  from  the  list 
and  (if  applicable)  remove  the  PHA  from 
judicial  raoaivaniiip. 


H-CaptAOUy 

Catagoty  A.  B.  and  C  applicants  ooly 
must  provide  a  narrative  Exhibit  H. 
HUD  will  uaa  information  bom  Exhibit 
H  toavaluata  all  of  tha  bctors  snd 
particularly  tha  Capability  (IV.I)  bctor. 
Appli(>nts  must  provide  a  nanative,  not 
to  exceed  three  pages,  that  includes  the 
following  lnfonnatl4in: 

1.  Daaotibe  evidence  of  progreaa  made 
under  any  previoualy-awaidad  HOPE 
VL  development,  and/or  nuidetniratiQn 
funding. 

2.  Provide  tha  PHA's  overall  and 
modaraintian  aoons  under  the  Public 
Housing  Management  Asaesament 
Propam  (PHMAP),  24  OK  part  901. 
most  raoantly  eatablished  by  HUD. 

3.  Provide  a  brief  summary  of  the 
PHA's  most  recent  fiscal  audit  and  any 
outstanding  HUD  mooitoting  findings. 

4.  Deecribe  {urtors  that  will  ensure 
that  implementatioa  of  tha  program  can 
begin  quickly  if  the  application  is 
approved  fclr  an  award. 

5.  Deecribe  any  prior  experience  in 
^"fivipg.  leveraging,  and  paitnenhip 
activitiea. 

6.  If  a  receiver  or  altenuta 
d«velopment  team  is  in  place,  deecribe 
the  extent  of  its  authority,  the  areaa  over 
which  it  will  have  control,  and  its 
experianoe  and  tradi  record  In 
managing  traubiad  PHAs  atui/or  in 
accomplishing  large-scale  development 
in  a  timely,  cost-engctive,  and 
successful  manner. 

7.  Provide  an  organlzatianal  chart  that 
indicatee  the  ptopoeed  «««fflng  of  the 
revitalization  pioKtam.  Deecribe  the 
qualifications  of  the  PHA's  key  staff 
who  will  be  responsible  for  the 
oversight  of  the  program. 

/.  Community  and  Paitnenhips 

All  spplicants  must  provide  s 
narrative  Eidiibit  I,  not  to  exceed  nine 
pages,  plus  any  pertinent  letters  as 
prtmdad  below.  HUD  will  use 
informatian  from  Exhibit  I  primarily  to 
evaluate  the  Community  and 
Partnerships  (IV.F)  and  Pragram 
Quality,  Feasibility  and  Sustainability 
factors  (1V.H).  HUD  will  use  information 
in  Exhibit  I.l.b.ll  below  to  determine 
wfaethai  the  tesideiit  consultation 
raquiranant  of  sectian  nLB.l  haa  been 
met.  Exhibit  I  should  contain  the 
following  information: 
1 .  Resident  support/involvemanL 
a.  Category  A,  B,  and  C  appUcants 
only: 

(1)  Describe  the  level  of  participation 
and/or  consultation  with  residents 
throughout  the  PHA  in  the  preparation 
of  the  application. 

(2)  Explain  how  tha  PHA  would 
continue  toe  inTohrament  and 


parttdiMtiaD  by  the  aflactad  public 
housing  raaidants. 

(3)  Describe  any  planned  roles  ibr 
residants  in  the  management  and 
opatatian  of  the  revitalized  ami 
leplaoemant  units  and  the 
developments  of  which  they  are  a  part, 

b.  All  applicants  must  attadi  the 
following: 

(1)  Any  letters  frmn  residents  in 
support  of  or  opposition  to  the 
danoUtion,  any  proposed  revitalization 
or  self-sufficiency  progranu,  or 
programs  of  positive  incentlvea  and 
tou^iar  expoElations  received. 

(2)  Evidence  that  st  lesst  one  public 
meeting  has  been  held  to  notiiy 
residents  snd  community  members  of 
the  nropoaed  activities  described  in  this 
application.  The  mnallim  may  be  a 
regularly  scheduled  PHA  board  meeting. 
Evidence  must  include  the  notice 
announcing  the  meeting,  how  the  notice 
yn»  distributed,  and  a  copy  of  the  sign- 
in  sheet  An  appUcatian  must  contain 
such  evidence  that  a  public  meeting 
took  place  in  order  to  be  selected  for 
participation. 

2.  Community  support/involvement 
All  applicants  must  respond  to  this 
itam. 

a.  Deecribe  the  level  of  participation 
and/or  consultatitHi  in  the  preparation 
of  the  applicacioa  by  community 
organiaitions  and  institutions,  agencies 
of  local  and  State  government, 
businesses,  nonprofit  corporadons, 
social  service  providers,  philanthropic 
organizations,  educational  institutions, 
and  other  entities.  Discuss  bow  the  PHA 
would  continue  to  involve  these  entities 
and  groups  if  the  application  is  selected. 

b.  Provide  any  letters,  resolutiotu,  or 
other  available  doctnnentatian  in 
support  of,  or  objection  to,  the  physical 
as  well  as  the  aelf-suffidency 
component  of  tha  proposed  demolition, 
and  the  revitalizatlan  and/or 
replacement  of  units.  Include  any  letters 
that  commit  resources,  both  monetary 
and  in-ldnd,  from  community 
organizations. 

c.  Detail  other  revitalization  activitiea 
or  land  use  plans  underway  or  planned 
in  tha  neighDothood(s)  that  the 
ravitallzaUon  plan  woidd  afbct  Provide 
teforence  to  and  maps  in.4ifjHi»g  the 
location  of  activitiea  and  resources 
identified  in  the  city's  or  Stste's 
Consolidated  Plan  or  Federally 
designated  Bmpowtnnent  Zone  or 
Entasprise  Cciamunity  Strategy  (if 
applicable)  in  relatioiuhip  to  the 
development  Deecribe  the  currant  or 
protected  impacts  of  theee  community- 
wide  activitias  on  twai  dents  of  the 
developmantCa).  Daaotibe  how  tha  PHA 
plana  to  ooordinata  with  thaas  eilosta. 
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d.  If  tiw  taigatad  devslopmant  ia 
within  a  Fedoally  designated 
Empowerment  Zone  or  Entarpriae 
Community,  provide  evidence  that  the 
PHA  haa  an  astabliahad  ralationahip 
with  the  EZ/BC  administrative  body  that 
was  established  before  the  publication 
of  this  NOFA.  and  that  the  proposed 
revitalization  activity  ia  oonaislsnt  with 
and  supportive  of  the  Strategic  Plan  for 
the  Fsoerally  designated  Empoweiment 
Zone  or  Enterprise  Community. 
AppUcants  that  provide  a  letter  of 
endotsement  hxun  the  EZ  or  EC 
govaming  body  will  recadveipedal 
conaidaratiom. 

e.  If  the  revitalisition  plan  calls  for 
dumges  in  streets  or  other 
infrastructure,  prtivide  a  letter  of 
commitment  from  the  unit  of  general 
local  government  to  provide  the 
resources  necessary  to  carry  out  thoae 
activitiea. 

3.  Partnerships.  Category  A.  B,  and  C 
applicants  only  must  respond  to  this 
section. 

a.  Describe  plans  to  accomplish  the 
revitalization  through  a  proposed 
partnership  with  one  or  more  entities,  or 
through  ocntractual  or  subgrant 
relationahips  (such  as  a  program 
management  or  alternative 
administrator  agreement  or  supportive 
service  subgrantees).  Include  all 
relevant  information  about  each 
proposed  entity.  Including  the  iMture  of 
the  organization,  qualificationa,  the 
respective  responsibilities  and 
obligations  of  each  party,  and  the 
noposed  financial  relationship,  i.e.,  the 
basis  and  source  of  compensation  to 
nonapplicant  parties. 

b.  Describe  how  the  use  of  the 
partnership  will  enhance  the  PHA's 
ability  to  produce  attractive  housing, 
economic  opportunities  to  residents, 
and  mixed-income  housing,  and  to 
revitalize  neighborhoods. 

c  Provide  any  conunitments  frtim 
potential  partners  to  perticipate  in  the 
revitalization. 

HUD  does  not  expect  applicants 
proposing  innovative  ownership  or 
financing  stnjctures  to  submit 
immediately  approvable  final  plans  for 
such  structures  as  part  of  their 
application.  Specifically,  HUD  does  not 
expect  PHAs  to  procure  partners  before 
an  applicatlan  is  approved  and  warns 
PHAs  against  procuring  partners  in  a 
hasty  manner  or  not  in  compliance  ivith 
applicable  laws  and  procurement 
regulations.  However,  applicanta  should 
describe  proposed  structures  and 
relationships  in  sufficient  detail  to 
demonstrate  a  reasonable  likelihood  that 
the  revitalizatioa  plan  is  feasible  and  in 
accordance  with  law.  Pleaae  refer  to  24 
CFR  part  941,  aubpart  F,  published  in 


the  ftd—l  W  tililir  on  M^  2. 1096  (61 
PR  19708, 19714),  for  gulduice  on 
procurement  of  partners. 

/.  Assouiosa 

Only  Category  A,  B,  and  C  applicanta 
must  provide  an  Exhibit  J.  PHAs  may 
use  HOPE  VI  funds  in  ooojuncUon  with 
any  other  fiinds  available  to  the  PHA.  ao 
long  as  the  use  of  HOPE  VI  funds 
complies  with  the  requirements  set  forth 
in  lUs  NOFA,  and  the  Grant  Agieamont 
and  AOC  Amendment  to  be  executed 
with  HUD;  the  use  of  other  funds 
complies  with  any  restrictions 
applicable  to  tham:  and  the  proposed 
uae  of  all  funds  complies  with  section 
102(d)  of  the  Department  of  Housing 
and  Urban  Devauqmient  Reform  Act  of 
1989  (42  U.S.C  3531  note)  and  HUD's 
subsidy  layering  guidelines,  including 
those  found  in  24  CFR  part  4. 

Applicants  must  provide  aa  Exhibit  J 
a  list  of  all  of  the  individuals  and 
organizationa  from  which  thm  have 
received  evidence  of  financial  or  other 
support  for  the  proposed  activities.  Next 
to  each  source,  applicants  must  list  the 
dollar  figure  associated  with  the 
resource  to  be  provided,  including  the 
dollar  value  of  any  in-kind  services  or 
materials  to  be  provided,  if  knowtL  Next 
to  the  dollar  figure,  applicants  must 
indicate  the  application  page  number  of 
letters  of  support  or  commitments  for 
contributions  that  describe  the  nature  of 
the  support  and/or  resource  to  be 
provid«l,  the  dollar  value  of  the 
donation,  if  available,  any  conditions 
attached  to  the  commitment,  and  the 
date  that  the  resource  will  be  made 
available.  AppUcants  must  include 
letters  that  provide  resources  for  capital 
costs,  self-sufficiency  programs,  and  all 
other  activities  of  the  program. 
AppUcants  may  attach  letters  as  part  of 
Exhibit  J,  and/ or  in  Exhibit  E.5 
(supportive  service  support)  or  Exhtt>it 
I.2.b  and  L2.e  Oocal  government 
support). 

K.  Program  Financing  and 
Sustainability 

HUD  tvill  use  information  provided  in 
Exhibit  K  primarily  to  evaluate  the  Need 
for  Funding  (IV.G)  and  Pragram  Quality, 
FeasibiUty,  and  SustamabiUty  (IV.H) 
factors. 

1.A1I  appUcants  must  provide  an 
Exhibit  K  that  contains  the  foUowing: 

a.  Provide  an  eatimated  budget  (Form 
HUD-S2825-A,  HOPE  VI  Budget,  Parte 
I  and  n)  showing  uses  of  HOPE  VI  snd 
other  fimding  for  the  proposed 
demoUtion  and,  if  appUcable,  tha 
ravttalizatian  plan.  Part  1  of  the  fonn 
will  indicate  tne  general  uses  df  funds, 
and  Part  U  breaks  each  individual  uae 
into  specific  activitiea. 


b.  In  order  to  aaaure  that  tha  HOPE  VI 
binda  ate  not  uaed  in  Usu  of  otberwiaa 
available  funds,  provide  dia  cartiAcatiao 
indtidad  in  the  PHA  Board  Raeohitiaa 
far  Submlaaioa  of  HOPE  VI  AppUoeHon 
(form  HUD  S2820-A),  ndmlttKi  under 
Exhibit  M.3,  that  the  PHA  oouid  not 
undertake  the  acUvitiaa  propoaad 
through  this  application  wiuiout  the 
additional  aaaiatanne  providad  by  tha 
requested  HOPE  VI  giant  In  a  narrative, 
not  to  exceed  two  pagea,  diacuaa  how 
the  ftmds  reasonably  expected  to  be 
available  to  the  PHA  over  the  period  of 
the  CC3>  Five- Year  Action  Plan  ate  not 
adequate  to  addreaa  the  revitaUatioo 
needs  of  the  developmant.  Identify  all 
HUD  funds  cumntfy  committad  to  tha 
PHA  for  capital  purpoaea  and  available 
for  use  at  the  targeted  developmant,  and 
where  any  currently  allocated  funda  far 
that  development  would  be  reallocatad, 
if  appUcable.  Justify  why  the  HOPE  VI 
request  should  not  be  reduced  by  the 
currenUy-allocated  amotmt  If  the  PHA 
is  selected  to  participate  in  the  HOPE  VI 
prt)gram,  the  PHA 'a  CGP  Five- Year 
Action  Plan  will  be  revised  to  reflect  the 
additional  funda. 

2.  Catagcsy  A,  B,  and  C  appUcante 
only  also  must  include  the  fcdlowing 
informatian  as  part  of  Exhibit  K: 

a.  Prtivide  a  sourcaa-and-uaea  analysis 
of  capital  eoets.  Although  non-HOFE  VI 
funding  commitmenU  may  not  be  in 
place  at  the  time  the  appUcation  is 
submitted,  PHAs  should  identify  what 
types  of  funding  they  wiU  seek  to 
finance  their  concepts,  on  what  terms 
these  types  of  funding  might  be 
available,  and  the  level  of  commitmaot 
fimders  are  willing  to  make  at  this  time. 

b.  If  average  per  unit  costs  for  new 
construction  fimded  by  HUD  will 
exceed  100  percent  of  TDC,  or  average 
per  imit  coste  for  rehabilitation  funded 
by  HUD  will  expaed  90  percent  of  TDC, 
provide  a  narrative,  not  to  exceed  oiw 
page,  that  justifies  the  need  for  higher 
costs.  See  discusaion  of  oocts  in  Sactioo 
ILE  of  this  NOFA. 

c  Provide  a  five-yeez  operating 
budget,  showing  all  projected  expenses 
snd  income.  Operating  estimates  should 
take  into  account  leelistic  market  rente 
for  the  proposed  unit  types  and  sizea, 
the  amount  of  funding  needed  for  aelf- 
suffidency  progranu,  and  casta  of 
proposed  operating  and  management 
poUdes.  Explain  all  assumptions  made 
in  the  development  of  the  budget. 

d.  SustainahiUty:  Daacribe  bow  the 
PHA  will  be  able  to  maintain  proposed 
programs  and  poUdes  on  s  long  term 
baaia,  ^ven  the  reaouroes  projKtad  to 
be  available  for  the  development  lliis 
deecription  should  not  exoaed  one  page. 
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L  Ratolution  of  Litigatkm 

h  order  to  noaiva  ths  20  bonn* 
points  iiTiiilihki  to  appticttiooM  that 
damanitnte  that  the  propond 
iwitalixBliaa  plan  will  niataiially  aadat 
the  applicant  and  HUD  in  rtMintliifl  their 
obligprflOBi  under  a  court  oidand 
Canwnt  Daoee  in  connectlaa  with  dvU 
lights  Utigatian,  an  a[^Ucable  Catagoiy 
A,  B,  C  or  D  qipUcant  ifaall  nifamlt  a 
naiiatlte.  not  to  exceed  two  pagaa,  that 
describei  the  obligatians  of  ma 
applicant  and  HUD  under  the  *^^ffFW"f 
Dai3ee,  and  explaina  how  the  activities 
piopiieed  in  the  revitaUiation  plan  will 
mataiially  aaaist  the  applicant  and  HUD 
in  mneting  such  obliganona. 

hL  Bequired  Cerdficatioiu 

Each  applicant  must  submit  an 
Exhibit  M  that  inctudea  all  ofthe 
following  letters  and  forms,  fully 
executed  and  dated.  Submisaian  of  all  of 
the  following  tetten  and  fomu  is  a 
rsquiramant  of  this  NOFA. 

1.  As  the  Brst  page  ofthe  appUcatian, 
submit  an  SF-424.  ^pKcrtlon  far 
Federal  Aseistanoe.  TUa  ib(m  nnist 
include  the  Housing  Authority  Code, 
provide  the  name  of  the  taigalad 
dsraiiqinNnt,  list  all  activf ttas  piopoaed 
in  the  application  (damolitian, 
rawilalintion,  replaoament.  Section  8) 
and  the  amount  of  funds  requested  for 
each.  This  form  must  be  signed  by  the 
Executive  Director  of  the  PHA. 

2.  A  latter  from  the  Chief  Executive  of 
the  applicable  jurisdictioa  in  support  of 
the  appUcation. 

3.  Form  HUD-S2820-A,  PHA  Board 
RaaohitiaD  for  Submission  of  HOPE  VI 
Application. 

4.  A  certification  by  the  public  official 
responsible  for  submitting  the 
Conaolidatad  Plan  under  24  CFR  part  91 
that  the  propoaed  activitiea  are 
consistent  with  the  approved 
Cooaoiidated  Plan  of  the  State  or  unit  of 
ganeial  local  government  within  which 
the  development  is  located. 

5.  Certification  for  a  Drug-Free 
Workplaoa  (Form  HUD-S0070)  in 
accordance  with  24  CFR  24.630. 

6.  SF-LLL,  Disclosure  of  Lobbying 
Activities,  only  if  any  funds  other  than 
Federally-appropriated  funds  will  be  or 
have  beea  used  to  lobby  the  executive 
or  legislative  branches  of  the  Federal 
Government  regarding  specific  grants  or 
contracts. 

7.  Form  HUD  2880,  Itedpienl 
Diaclosure/Update  Report.  This  report 
provides  disclosures  required  by  section 
102  of  the  HUD  Reform  Act  of  1989 
(Pub.  L.  101-235:  approved  December 
15, 1989).  Implementing  regulationE  in 
24  CFR  part  4  require  PHAs  that  seek 
assistance  bom  HUD  for  a  specific 


activity  to  nuke  the  diadoaaraa  laqulnd 
under  $  4.9. 

8.  Evidence  of  Legal  Eligibility.  If  it 
has  not  previously  dooe  so,  the  PHA 
must  documeat  that  it  is  lagiHy 
organiaad.  Applicants  must  aunalt  a 
cmnrantOanaral  Caitiflcals  (Form  HUD 
9(XM). 

9.  Cooparatian  Auraament  (Form  HUD 
S2481).  Tim  PHA  must  document  that 
the  number  of  units  raquastad,  along 
with  unite  in  management  and  other 
units  in  development,  are  covered  by 
Cooperation  AgieasiMiiiln. 

10.  Anti-Lofabying  Caitificatlan  for 
Cootncta.  Gnnia,  Umds  and 
Coapantive  Agnamant  (Form  HUD- 
90071).  In  aocsnitnoe  with  aacUon  319 
of  the  Dspartmant  of  the  Inlatlor  and 
Related  AgeQCiaa  Appropriationa  Act  far 
Fiacal  Year  1900  (31  U.S.C  1352)  (the 
Byid  Amendment)  and  the 
implenianting  ragnlaliana  in  24  CFR 
part  87,  the  FHA  must  cattily  that  no 
PadanDy-wpropiiated  funds  have  bean 
paid  or  will  ba  paid,  by  or  on  behalf  of 
the  PHA,  for  inonandng  or  attempting 
to  influence  an  offlcar  or  employee  of 
any  agency,  or  a  membar  of  Corarasa  in 
comiection  with  the  awardlngra^any 
Federal  contract,  the  making  of  any 
Federal  pant  or  loan,  the  eotaring  into 
of  any  coopanUve  agreement,  and  the 
extamdon,  oontinuatian,  leoewal, 
amandment,  or  modifications  of  any 
Federal  contract,  grant,  loan,  or 
ooopantive  agreement.  (The  rule  also 
raquiraa  dladoaure  from  the  PHA  if 
nonappraptiatad  funds  have  been  spent 
or  committed  far  lobbying  activities,  if 
thoee  activities  would  be  prohibited  if 
paid  with  appropriated  fujods.) 

N.  Demdlitioa/XXspoaition  Application 

In  accordanoe  with  Section  n.Cofthis 
NOFA,  demolition  of  obsolete  public 
housing  is  a  required  element  of  ths 
prugfam. 

1.  If  a  demoUUon/dispoaition 
application  was  not  previously 
submitted  for  the  targeted  development, 
submit  as  Exhibit  N  a  demoliUon/ 
disposition  application  in  accordance 
with  24  CFR  |Mrt  970. 

2.  If  a  demolition/disposition 
application  for  the  targeted 
development  waa  pievioualy  submitted 
to  HUD  but  has  not  yet  been  approved, 
submit  as  Exhibit  N  a  copy  ofthe  PHA's 
letter  transmitting  the  applicatian  to 
HUD. 

3.  If  a  damolition/diapoaition 
application  has  been  submitted  and 
approved  by  HUD,  but  the  damolitian 
has  not  yet  commenced,  submit  as 
Exhibit  N  a  copy  of  HUD's  approval 
letter. 
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Prooaariag  and  Gffaat 


Apptfootiaa  EVn/uotioo 

Awaida  under  this  NOFA  will  be 
made  through  a  aelactton  prooeaa  that 
Mdll  award  panta  to  the  moat 
maittcrioua  applioaUona  baaed  upon 
poiiits  as  providad  balow. 

HUD  wUl  preliminarily  review,  rats' 
and  mk  aaoi  appUcaUan,  including 
thoee  appUcabaoa  from  prior  HOPE  VI 
planning  grant  ndpienla  wUdi  are  for 
the  same  devslopmant  as  tfaair  planning 
grant,  on  tbs  bada  of  the  bctors  set  fbith 
in  Section  IV  of  this  NOFA.  HUD  will 
evaluate  Catagoty  A.  B,  and  C 
applicationa  based  upon  all  of  the 
bt^cna  daacribed  in  aection  IV  of  diia 
NOFA.  HUD  will  evaluate  applications 
in  Catagory  D  baaed  upon  ths  Need  for 
DamoHtion.  Revttaliaation  or 
Raplaoemsnt  (IVA),  Local  and  National 
Impact  (IV.E),  Community  and 
Partnerafaips  (IV.F),  Need  far  Funding 
(IV.G).  and  Reaolution  of  Litigation 
(IV.J)factoraonly. 

A  final  raview  panel  will  then  review 
the  acorea  of  all  applicatians  whose 
preliminary  score  is  above  a  baae  acor& 
eatabliabed  by  HUD,  using  the  same 
evaluation  factors  set  forth  in  Section  IV 
of  this  NOFA.  HUD  hitends  to  set  the 
base  scores  so  that  applications  for 
Categories  A,  B,  and  C  requesting 
approximately  $800  millioD  and 
applications  for  Category  D  requesting 
$100  million  are  ad^^ioed  to  the  final 
review  stage.  Additionally, 
notwithstanding  their  preliminary  score, 
HUD  will  sdvance  for  final  review  the 
top  six  nted  applications  from  each  of 
Categorlea  A,  B,  and  C  Ths  HOPE  VI 
program,  following  Congtesaional 
direction,  has  heretofore  incorporated  a 
progression  firom  planning  grants  to 
implementation  grants.  Because  of  the* 
large  number  of  existing  planning  grants 
and  changes  in  program  structure  and 
eligibUity,  and  because  a  PHA  that  has 
useid  its  planning  grant  eSsctively 
should  be  able  to  demonstrate  merit 
under  the  rating  factors,  HUD  has  not 
given  any  rating  prefarence  to  prior 
planning  grant  sites.  However,  in  order 
to  preserve  program  continuity  and 
obtain  full  consideration  of  sites  in 
which  the  Department  has  made  an 
inveatanent  of  HOPE  VI  funds,  the 
Department  will  review  all  such 
applications  in  the  second  review  i 
Such  applications  will  not  receive 
special  consideration  during  the  panel 
review  stage  and  will  be  reviewed  in 
both  stages  of  the  selection  process 
according  to  the  evaluation  Cacton  set 
forth  in  Section  IV  of  this  NOFA.  The 
review  panel  will  assess  eech  of  the 
applications  advanced  to  final  raview 


Faderal 


jLYpl.  81,  No.. Ml  /  Monday,  )uly.22,  1986  1  NdflMa_        j 


and  will  assign  the  final  scores.  HUD 
will  aalact  far  fmuUBg  tha  four  moat 
highly  rated  appllcatiaas  frora  each  of 
catagorlea  A,  B,  and  C  HUD  will  aalact 
the  moat  hi^Uy  rated  applicationa  in 
Catagocy  D,  up  to  availabls  funding. 
Remaining  funding  frtnn  the 
appraximatriy  $400  million  win  ba 
allocatad  to  the  lemaining  most  highly 
rated  applicatians  in  catsgotiss  A-D, 
reoardlesa  of  category. 

HUD,  in  its  discretion,  may  chooas  to 
select  a  lowar-rated  approvable 
application  over  a  higharratsd 
appBcation  in  order  to  (1)  incraaae  the 
la^l  of  national  geographic  diversity  of 
applications  selected  under  this  NWA, 
or  (2)  implement  an  axamplary, 
innovative  or  unique  revitalintian  plan 
whoae  approach  would  olhnwiae  be 
inadaquatshr  tapreaantad  in  tha  pool 

«»'«^«^  «""  whi**  Him  (tatatiTriTMM  i« 

a  rBVitallzatloB  modal  which  should  ba 
taatsd  fat  Ibe  benefit  of  future  efiotta. 

HUD  may  astahltah  a  panel  of  experts 
with  whem  to  conault  for  advios  on 
aloaiants  of  the  apphcatiaiis  that  are 
within  thaii  anxftiaa.  Sudi  oxpaita  will 
be  advisors  and  will  not  conduct  any 
part  of  the  selection  of  grantees. 

B.  SmtacUon  in  Raquettad  GranI 
Amount 

HOD  may  select  en  application  far 
participation  in  tha  HCKC  VI  program 
but  grant  an  award  pursuant  to  such 
application  in  an  amount  lower  than  the 
amount  roquealad  by  the  applicant  or 
adfust  line  llama  in  the  propoaed  grant 
budgat  within  the  amount  lequeated  (or 
botU,  If  it  dataiminee  that  partial 
funiUng  ia  a  viable  option,  and: 

1.  Tns  amount  requested  for  one  or 
mesa  eliglblaactlvitlas  is  not  supported 
in  the  application  or  is  not  reasonably 
related  to  tha  service  or  activity  to  be 
carried  out; 

2.  An  activity  propoaed  for  funding 
does  not  qualify  as  an  eligible  activity 
and  can  be  sepented  from  the  budget; 

3.  The  amount  requested  exceeds  the 
total  coat  limitatian  established  fbra 
grant; 

4.  Insufficient  funds  are  available  to 
fund  the  full  amount;  or 

5.  Providing  partial  fanding  will 
permit  HUD  to  fund  one  or  more 
additional  qualified  PHAs. 

C.  ComcOona  to  Dtpdait  Applieationt 

HUD  will  evaluate  each  applicatian 
against  the  atatad  facton  in  Section  IV 
of  this  NCK'A.  Upon  completian  of  the 
avaluotian,  if  HUD  determines  that  a 
PHA  failed  to  aubmit  any  of  the  items 
liatad  in  Section  IILB  of  this  NOFA,  or 
if  tha  application  conhiins  a  technical 
miatake,  such  as  an  inooract  signatory, 
or  la  it—ing  any  other  infarmatlan  that 


doss  not  affect  evaluation  of  the 
applicatian,  HUD  may  notify  ths  PHA  hi 
writii^  and  by  facaimlla  (fiiic)  that  tha 
PHA  has  14  ralendar  days  from  the  date 
of  HUD's  written  BotifiGslisa  to  sobmit 
orcoiiact  any  ofthe  spadfiad  itams. 
The  PHA  wiU  hsve  no  opportunity  to 
correct  deficiencies  other  than  tlxMe 
identified  in  HUD's  written  notification, 
or  atherwiae  to  suppiament  or  revise  its 
applicatian.  If  any  of  the  items 
identified  in  HUD's  written  notification 
is  not  corrected  and  submitted  within 
the  lequlred  time  period,  the 
applicatioD  will  be  insligibis  for  furthsr 
conaidaretiGBk 

D.  Notification  ofFuxiding  Decisions 

HUD  will  imt  notify  applicants  as  to 
wfasthai  thsy  hava  been  selected  to 
partidpats  until  the  announoamsnt  of 
the  sslsctian  of  all  ncdpienta  under  this 
NOFA.  HUD  will  provide  written 
notifinatinn  to  applicants  that  have  been 
sslsctsd  to  participate  and  to  thoas  that 
hava  not  bean  aalscted.  HUD's 
noUficatian  of  award  to  a  aalactad 
applicant  will  consUluls  a  preliminary 
ai^raval  by  HUD  subject  to  the 
complaUon  of  a  sufaoidy  layering  iwisw 
pursuant  to  24  CFR  941.ld(b).  HUD's 
oosnplstion  of  an  anviraomantal  tavisw 
ofthe  propoaed  aitss,  and  ths  axacution 
by  HUD  and  ths  radpisot  of  a  Giant 
Agrsamant  and/or  AOC  Amandmant 
Salsciian  for  partidpatian  (prsKminsry 
approval)  daaa  not  ooattituta  approval 
of  the  propoaed  aits(s).  Bach  pn^iosal 
will  ba  aulijact  to  a  HUD  anviramaotal 
revisw,  in  Tn»rtimnr»  with  24  CFR  port 
SO,  and  tha  proposal  may  be  modified 
m  the  propossd  silsa  ra)ectsd  aa  a  reault 
of  that  levisw.  Each  application  must 
contain  the  oaitificBtian  included  in  the 
PHA  Board  Rasolutlon  for  Submiasian 
of  HOPE  VI  Application  (fasm  HUD 
52820-A),  submitted  under  Bdiibit  M.3, 
that  the  applicant  will  assist  HUD  in 
complying  with  onvironmsntal  rsvisw 
prcKsauiss.  Under  that  oertifieation.  the 
applicant/recipient  may  not  acquire, 
rehabilitate,  convert,  laoaB,  rqioir,  or 
construct  a  propesty,  or  commit  HUD  or 
local  funda  to  ttiaaa  activllies.  until 
HUD  approvea  the  aite. 

E.  G^nnt  Agreement/ACC  Amendment 

After  HUD  selects  a  PHA  to  receive  an 
award  pursuant  to  this  NOFA,  it  will 
enter  into  a  Grant  Agreement  and/or 
ACC  Amendment,  aa  dstsiminad 
appropriate  by  HUD,  with  the  redpient 
astttng  forth  the  amount  of  the  grant  and 
applioible  rules,  terms,  and  conditions, 
including  sanctions  for  riolation  of  the 
agreement  Among  other  things,  the 
agrasmsnt/ammdhmant  will  provids  that 
ths  TSdpient  agrssa  to  the  Ciulowingr 


1.  To  cany  out  the  progmmin 
aocoidsaos  with  ths  proriiians  of  tids 
NOFA.  appUcdris  kw,  tha  sfntovad 
appUootian,  snd  all  otliar  appticdUs 
nqoirsmsntt,  including  requiramani* 
far  mixsd  finance  developmaBt  If 
applicable: 

2.  To  comply  with  (uch  otbsr  tarma 
and  conditions,  including 
rsoordksqniig  and  repoitt,  aa  HUD  may 
aatabUah  for  the  purpoaaa  of 
administering,  monitoring,  and 
evalnaUng  the  program  in  an  eBactive 
and  affidant  manner; 

3.  That  HUD  may  require  tha  PHA  to 
procure  a  program  managsr  if  aelected 
for  an  award,  aa  a  coodltioo  of  the  pant 
agrsamant;  and 

4.  That  HUD  may  withhold, 
withdraw,  or  racapture  any  poctian  of  a 
pant,  terminate  the  Grant  Agrssmsnt,  or 
taks  other  appropriate  action  authorizsd 
by  the  1996  Appropriation  Act  or  under 
the  Giant  Agreemsnt  or  ACC 
Amondrasnt  if  HUD  dstanninea  that  Hm 
redpient  ia  failing  to  cany  out  the 
approved  rsvitalixatian  pcognm  in 
acoordaiics  with  tils  taima  of  tha 
appUcatian  as  approved  and  this  NOFA. 

na  Grant  Agrnmant  will  also 
provide  program  rulaa,  desi.in>e 
requiramanis  for  implementation  of  tha 
ravHsHaatiinn  plan,  and  provide  any 
qiadal  condittans  on  the  grantee,  aa 
applicable. 

VIL  AppUc^Uity  af  Pn^oB 

The  dsaslopmsnt  to  bs  ravitalised  ia 
a  piddic  hou^ng  dsTslopmsnt 
Accordingly,  osrtaln  acUvitias  under  ths 
revitallxation  plan  are  subject  to 
statutory  raquiianisttts  applicafals  to 
poblic  housLag  dssalopmsnta  undor  the 
U.S.  Housing  Ad  of  1937  (ths  1037  Ad), 
otiier  ststutss.  and  ths  AOC  Wilhhi 
such  fsatricUoos,  HUD  sssks  innovative 
aofaitions  to  ths  long-stsnding  prablams 
of  obsolete  developments.  In  ocdor  to 
satisfy  any  particular  statutory 
requiramant,  a  Grantee  may  taks 
meesures  as  daecribed  in  implemsnting 
rssulatiooa  or,  upon  raquast  to  HUD  far 
a  oiSarent  approedi,  as  uliisiaiiss 
approved  in  writing  by  HUD. 

Ths  redpient  muat  condud  ths 
following  activiliaa,  which  may  be 
undaitakan  with  HOPE  VI  grant  funds, 
in  aocoidance  with  the  dted  jmigiam 
laquirementa  or  otherwise  with  HUD's 
written  approval,  oonsistant  with  the 
1906  Appropriations  Ad  and  this 
NOFA. 

A.  Demolition  and  disposition  activity 
under  the  grant  must  be  conduded  in 
ecoondanoe  with  24  CFR  part  970; 

B.  Public  houaiiig  development 
ectivity  (induding  on-aite 
iBCUUsliiicUon  aa  well  as  oS-sitB 
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npiicaanot  >»™«ring)  miMt  be  ^^ 

conducted  in  accacdanca  with  24  CFR 
put  Ml,  inrhiriiiig  mlxad  fioanaB 
devalopmant  in  accordanca  with 
Ribpait  P  (publiahed  in  lh«  Fadatal 
r  Hill  II  on  May  2. 1986  (61 FR 19708. 
19714)).  HUD  will  diatiibuta  the  Mixad- 
Finanoa  AOCAmandmant  to  the 
radpiants. 

C  Replacsment  housing  activity  using 
Sactian  8  rental  certificates  must  be 
cooducted  in  accordance  with  24  CFR 
part  882; 

D.  Rsplacament  housing  activity  with 
units  acquired  or  otherwise  provided  for 
homeotvnership  under  section  5(h)  of 
the  1937  Act  must  be  conducted  in 
accoidanoa  with  24  CFR  part  906: 

E.  Replacement  bousing  activltlea 
providM  through  housing  opportunity 
programs  of  construction  or  substantial 
rehabilitation  of  homes  must  be 
oonductsd  in  accordance  with  24  CFR 
part  280  (the  ^4ehemiah  Program); 

F.  Replacement  housing  activities 
UBder  the  HOPE  n  program  must  be 
conductad  in  accordance  with  24  CFR 
subtitle  A.  appendix  B: 

G.  Rmlaoament  hooalng  activities 
under  the  HCH>E  m  program  most  be 
conducted  in  aoconianoe  with  24  CFR 
subtitle  A,  appendix  C; 

R  Rahabiuutlon  and  physical 

improvement  activities  must  be    

conducted  in  accordance  with  24  CFR 
968.112  (b),  (d).  (e),  and  (gHo).  24  CFR 
968.130,  and  24  CFR  968.135  (b)  and 
(d).  Thaae  provisions  were  published  in 
the  Fadaral  lagialnr  on  March  5, 1006 
(61  FR  8712, 8738). 

1  The  administraUon  and  operation  of 
units  must  be  in  accordance  with  all 
existing  public  housing  rules  and 
regulations. 

PHAs  may  request,  for  the  ravllalizad 
development,  a  waiver  of  HUD 
regulations  (that  are  not  statutory 
raquiiements)  governing  rents,  iiuxMne 
eligibility,  or  other  areas  of  public 
housing  management  to  permit  a  PHA  to 
undertaJce  measures  that  enhance  the 
long-term  viability  of  a  development 
revitalized  under  this  program. 

vm.  AitpBcalMlity  of  CNkar  Fedaral 
BaquraMrta 

A.  nood  Instaaace 

In  accordance  with  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C  4001- 
4128),  HUD  will  not  approve 
appUcations  for  grants  providing 
ftitjiiw^yl  eaajetance  for  aoquisitlan  or 
oonatrucUan  (inclnding  r^iaUlitation) 
ofpiupaitiaa  located  in  an  ana 
idantifiad  by  the  Federal  Emargaocy 
Managamant  Agsnor  (FEMA)  as  having 
special  Dood  hazards,  unleas: 

1.  The  community  in  which  the  area 
is  situaiad  is  participating  in  the 


National  Flood  InsuoBoaviingma  (aaa.. ,   G.Ot4BCitcitlm 
44  CFR  parts  S9  through  79).  or  laas 
than  one  year  has  paasad  since  FEMA 
notification  regonung  such  hazarda;  and 

2.  Flood  insurance  is  obtained  as  a 
condition  of  approval  of  the  application. 

B.  Coattal  Banien  fteaources  Act 


;  lo^,«,>  wa/^   f 


In  accordance  with  the  Coestal  BhtTiar 
Resources  Act  (16  U.S.C  3601),  HUD 
will  not  approve  grant  applications  for 
propeitlas  in  the  Coastal  Barrier 
Resources  System. 

C.  Fair  Housing  Requirements 

Recipients  must  comply  with  the 
requirements  of  the  Fair  Housing  Act 
(42  U.S.C  3601-19)  and  the  regulations 
in  24  CFR  part  100;  Executive  Order 
11063  (Equal  Oppottuni^  in  Housing) 
and  the  regulations  in  24  CFR  part  107; 
the  bir  housing  poster  regulations  in  24 
CFR  part  110  and  the  advertising 
guidelines  in  24  CFR  part  109;  and  Title 
V]  of  the  Civil  Ridits  Act  of  1964  (42 
U.S.C  2a00d)  and  the  rsguladons  in  24 
CFR  parti. 

D.  NonditcriminaHon  on  the  BoMlt  of 
Age  or  Handicap 

Recipiants  must  comply  with  the 
pmhibltians  against  discrimination  on 
the  basis  of  age  pursuant  to  the  Age 
Discrimination  Act  of  1975  (42  U.S.C 
6101-07)  and  the  regulations  in  24  CFR 
part  146;  the  prohibiUons  against 
disdiminaUon  against,  and  reasonable 
modification,  accommodation,  and 
accessibility  requirements  for, 
handicapped  individuals  under  section 
504  of  the  Rahabilitatioo  Act  of  1973  (29 
U.S.C  794)  and  the  regulations  in  24 
CFR  part  8:  the  Americans  with 
Disabilities  Act  (42  U.S.C.  12101  et  seq.) 
and  regulations  issued  pursuant  thereto 
(28  CFR  part  36);  and  the  Atchitectiiral 
Barriers  Act  of  1968  (42  U.S.C  4151) 
and  the  regulations  in  24  CFR  part  40. 

E.  Bmployment  Opportunities 

The  requirements  of  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C  1701u)  (Employment 
Opportunities  for  Lower  income  Persons 
in  Connection  with  Assisted  Projects) 
and  the  regulations  in  24  CFR  put  135 
apply  to  this  program. 

P.  Minority  and  Wotnen's  Business 
Enterprise* 

The  requirements  of  Executive  Orders 
11246, 11625, 12432,  and  12138  apply 
to  this  program.  Consistent  with  HUD's 
responsibilities  under  these  orders, 
recipiants  must  make  efiorts  to 
encourage  the  use  of  minority  and 
woman's  businsaa  enterprises  in 
connectiao  with  funded  activities. 


The  policies,  goidaltaiea.  and 
requirements  of  0MB  Orcular  Nos.  A- 
87  (Coal  Principles  AppUcaUe  to 
Grants.  Contracts  and  Other  Agreements 
with  State  and  Local  Covammenta)  and 
24  CFR  part  85  (Administrative 
Requirements  fbr  Grants  and 
Cooperative  Agraemeota  to  State,  Local, 
and  Federally  Recognized  Indian  Tribal 
Governments),  as  modified  by  24  CFR 
941,  subpart  F  relating  to  the 
procurement  of  partners  in  mlxed- 
hnance  developments,  apply  to  the 
award,  sccsptanoe,  and  use  of  assistance 
under  the  program  by  PHAs,  and  to  the 
remedies  for  noncompliance,  except 
when  inconsistent  with  the  provisions 
of  the  1996  Appropriations  Act,  other 
Federal  statutes,  or  this  NOFA. 
Recipients  are  also  subject  to  the  audit 
mqfoinments  of  OMB  Circular  A-128 
implemented  at  24  CFR  part  44.  Copies 
of  OMB  areolars  may  be  obtained  from 
E.O.P.  Publications,  Room  2200,  New 
Executive  Office  Building,  Washington, 
DC  20503,  telephone  (202).395-7332 
(this  is  not  a  toll-free  number).  Tben  is 
a  limit  of  t«n>  bee  copies. 

H.  Drug-Free  Workplace 

Applicants  must  certify  that  they  will 
provide  a  drug-bee  worlq>laoe,  in 
accordance  with  the  Drug-fitie 
Workplace  Act  of  1968  and  HUD's 
implementing  regulations  at  24  CFR  put 
24,  subpart  F. 

/.  Debarred  or  Suspended  Contracton 

The  provisions  of  24  CFR  part  24 
apply  to  the  employment,  engagement 
of  services,  awarding  of  contracts, 
stibgrants,  or  funding  of  any  recipients, 
or  contractors  or  subcontractors,  during 
any  period  of  debamient,  suspension,  or 
placement  in  ineligibility  status. 


/.  Conflict  of  Interest 

In  addition  to  the  conflict  of  interest 
requirements  in  24  CFR  part  85,  no 
person  who  is  an  employee,  agent, 
consultant,  officer,  or  elected  or 
appointed  ofScial  of  the  PHA  and  who 
exercises  or  has  exercised  any  functions 
or  responsibilities  with  respect  to 
activities  assisted  under  an  HOPE  VI 
grant,  or  who  is  in  a  position  to 
participate  in  a  decisionmaking  process 
or  gain  inside  information  with  regard 
to  such  activities,  nuy  obtain  a  financial 
interest  or  benefit  from  the  activity,  or 
have  an  interest  in  any  contract, 
subcontract,  or  agreement  vntfa  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  himself  or  herself  or  for  thoae 
with  whom  he  or  she  has  family  or 
business  ties,  during  his  or  bar  tenure  or 
for  one  year  tharaafkar. 
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2.  HUD  may  poit  ai  «aBapUan  to  the 
amrhiitnn  to  p«H|i«|ih  (1)  of  tiUa 
aactiononacaaa  ny-caaahaila  iihaatt 
ijetatminaa  tlat  Mdun  wo»|iHoB  will 
aarw  to  ftiitht  tha  puipoaaa  olAe 
lavitaUatioo  ilaBiwilialni  and  the 
aBtdlTa  and  sAdaot  admiiilatraiiaB  of 
tlia  isvttallKUan  prapun.  HUD  will 
oonaidsr  an  axi»|iti(n  OBily  attar  the 
applicant  orndptait  has  providad  a 

.B»-in^u«<.frti«i«»t».m««ftti««in«ifHrt, 

•ooompniad  by  «Q  aaninoos  tkat  dtera 
haa  baan  pubUc  diidaaim  of  iIm 
ooolUct  and  a  daaolption  of  hoar  the 
piiMic  diadosora  was  mad*,  aod  an 
ofrinion  of  the  aniUcent'a  or  ladpiant'a 
attomay  that  the  iiitanst  far  whidi  the 
axoaptlon  la  soug^  %vauld  not  violata 
State  or  local  lawa.  in  dalannlning 
wdMthar  to  giant  a  raquaalad  axcaptioa. 
HUD  will  oonaidar  the  cumulative  efiact 
of  tlia  ioUowing  futcn,  aa  appUodile: 

a.  Whathar  tos  «xoa|itioB  would 
prtwida  a  algiificant  coat  banafit  or  an 
aaaanHal  dagaa  of  «iq>artiae  to  the 
ravitaliiatlon  pnigiam  that  would 
otbarwiaa  not  DO  availablr, 

b.  Whathar  an  opportunity  «raa 
provided  far  t^Mn  oompetitiva  bidding 
or  naootlatiaii; 

c  Whelbar  the  paraon  afiadad  is  a 
mombar  of  a  ptMip  or  claai  inianded  to 
be  the  faenaSdaiiaa  of  thaacUvity.  and 
the  oxcapUao  will  pannit  such  person  to 
lecelva  gananlly  tna  aama  intaraat  or 
banafita  as  an  being  made  availaUa  or 
providad  to  tba  graup  or  daaa; 

d.  Whethar  the  afiected  person  has 
withdia«m  from  his  or  her  functions  or 
reaponilblHtlas,  or  the  dedsinnniaking 
piocaaa.  with  reapect  to  the  specific 
activity  in  question; 

e.  Wnether  the  interest  or  benefit  was 
present  before  the  afiiacted  person  was 
in  a  position  as  described  in  paragraph 
1  of  this  section; 

1  Whether  undue  hardship  will  result 
either  to  the  applicant,  redpiant.  or  the 
person  aifocted  when  weighed  against 
the  public  interest  served  by  avoiding 
the  prohibited  conflict;  and 

g.  Any  other  relevant  considerations. 

K.  Labor  Standards 

Where  HOPE  VI  funds  provide 
aasistance  with  raspact  to  low-Income 
houaing  (induding  Section  8  housing) 
that  wilQ  be  sub^  to  a  oootiad  far 
aasistance  under  the  U.S.  Housing  Act 
of  1937.  Davis-Bacon  or  HUD- 
datermined  wage  rata*  apply  to 
development  or  openttca  of  the 
housing  to  the  extant  required  under 
section  12  of  the  Ad.  Uiidar  section  12. 
the  wage  nte  requirements  do  not  apply 
to  individuals  who:  perform  services  for 
which  they  volunteered;  do  not  receive 


oompeaaatiCBi  far  lliaaa  aarrloaa  or  an 
paid  axpanaaa.  raaaoBabla  bansAts,  or  a 
nnnilnMlaafartlie*arrlca*.aiida«aaot 
otbarwiaa  amployad  to  Oa  wtsk 
tovobad  (24  cnt  pot  70).  b  addttkn. 
if  other  Pedanl  pragnns  an  uaad  to 
coanadioa  with  llw  nvilaUaallaa 
prouam,  labor  atandaids  raoiinnMnta 
qipqr  to  the  extent  raquivadliy  audi 
other  Fadaral  pnigreiiia.  For  eKampla,  if 
CSBG  propam  fimda  an  uaed  to 

program,  the  labor  atandani* 
requiramaata  of  that  program  would 
apply  with  raqwd  to  the  portion  of 
work  limdad  thereby. 

L  Lead-Based  Faint  Teetingaad 
Abataaent 

Any  property  aaaisted  under  the 
levit^iaation  program  astabUahad  imdar 
this  NOfAcooatitntaa  HUD  aaaodatad 
booatog  for  tba  purpoaa  of  the  Lead- 
Baaed  Paint  Poiaaning  Pievaniion  Act 
(42  U.S.C  4821.  at  aaq.)  and  is  tharafare 
subied  to  24  CFR  part  35;  24  CFR  part 
965,  subpart  H;  and  24  CFR  0ea.ll0(k). 
Taoant-faaaed  aaalstaiKie  providad  to 
PHAs  onder  thia  pragrain  will  be  aubiad 
to  24  CFR  982.401  and  24  cm  pert  35. 
Unlaaa  otharwiae  otovided,  redpianta 
shall  be  raapooaible  tor  teating  and 
abetemant  acttviUas. 

M.  Hetocotfon 

1.  The  lequiiemanta  of  the  Uniform 
Relocation  Aaaiatanoe  ami  Real  Property 
Acquisition  Polidas  Ad  of  1070  and 
govenunent-wide  implementing 
regulations  at  49  CFR  part  24  apply  to 
this  piugiauL, 

2.  Tampoiary  RelocatiatL  The 
redpient  must  provide  each  reaident  of 
an  eli^le  property,  wrho  is  required  to 
reloc^  temporarily  to  permit  work  to 
be  carried  out,  with  suitable,  decent, 
safe,  and  sanitary  houaing  fiv  the 
tamporary  period,  and  must  reimbune 
the  resident  for  all  reaaonahla  out-of- 
podcet  expenses  iocumd  to  connection 
with  the  temporary  relocation, 
induding  the  costs  of  moving  to  and 
bom  the  temporarily  occupied  housing 
and  any  increase  to  mantUy  costs  of 
rent  and  utllitiaa. 

DLOOarMaltan 

A.  Paperwork  Reduction  Act 

The  iitfbrmatian  collection 
requirements  of  this  NCVA  (toduding 
Forms  HUD-S2825-A  and  HUD-S282(V- 
A  required  by  Sections  K.l.a  and  M.S  of 
the  NOFA)  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  temporary 
approval  under  the  Paperwork 


RednEUan  Ad  of  IMS  (44  U.&C  3S01- 
3520)  and  5  Cnt  uaau.  Aa  agiocy 
may  not  Gondnd  or  aMoaor.  and  a 
paraoB  is  luit  raqoind  to  raaaoad  M,  • 
ooUadioo  of  InfamaUoB  uuaaa  the 


dianlaja  a  vriid  conml 
ha  010  on 


.  Tka  GHa  ooMinl  wnabar. 

al^ad.  willbe  anfkonnoad  by 

DOttCB  to  the  Fadaral  la^Mar. 

to  addiUan.  to  today-a  NOTA  HUD  la 

aoUdting  commants.  aa  leqiiiiad  under 

5  CFK  1320.a(ii),  bafgn  sotonittiag  the 


oontatoad  to  this  NOFA  to  CMS  far 
regular  review  to  aooordanoa  with  8 
CFR  1320.1ft  HUD  is  aeaHi^  oomma 
boo  mamban  of  the  public  and  adtded 
agandaa  oottcamtog  ma  prapoaed 
ooUactioo  oi  infannatlan  to: 

(1)  Bvahiata  whathar  ttie  piupuaad 
colledian  of  infarmatioo  la  naoaaaaiy 
for  the  proper  padomano*  of  the 
fimdian*  of  the  agency,  inchidtog 
wfaadiar  the  tofamattoB  wiH  have 
practical  utiltty: 

(2)  Bvahjat*  the  accuracy  of  tba 
agancy'a  aatimate  of  ttie  bunlan  of  the 
propoeed  collection  oc  infannatlan; 

(3)  UnhMiTM  tiia  quality,  utility,  tui 
clarity  of  ttie  lnfa(matton  to  be 
colledad:and 

(4)  Minimize  the  burden  of  the 
ooOecticm  of  toibimation  on  thoae  who 
are  to  teepond;  induding  through  the 
use  of  appropriate  automated  ooUectton 
tachniquea  or  other  forms  of  iniormatian 
technology,  a.g.,  permitting  aledroiiic 
snhmiaaion  of  leaponaea.  totsrested 
paracna  are  tovitad  to  submit  nnmmants 
according  to  the  inatiuctions  to  the 
OATW  and  aniMBMH  sections  of  this 
NOFA. 

This  Notice  alao  list*  the  following 
infannatioo: 

Tnfe  of  Proposal:  NCX'A  far  PubUc 
Houaing  Demolitian,  Site  Ravitalizatian, 
and  Rsplacament  Housing  Grants 
(HOPE  VI)  (FR  4076).    - 

Description  of  the  Need  for  the 
Information  and  Proposed  Use.'Tliis 
infarmation  collection  is  required  to 
coiuiectian  with  the  iswianna  of  this 
NOFA,  aimoundng  the  avaiUiility  of 
appnudmataly  $480  million  for  grants 
ptuilic  housing  demolition, 
revitalization,  and  replacement  boosing. 

Form  Numbers:  HUD-S2820-^  and 
HUD-52828-A 

Members  of  Affected  PuUic:  Public 
houaing  Bganides. 

Estimation  cfthe  Total  Number  of 
Hours  Needed  to  Prepare  the 
Information  Collection  including 
Number  of  Respondents,  Frequency  of 
Response,  and  Hours  of  Response: 
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Nnnib«ro< 
iwpondsnls 

NumtMrof 
rwponsM 

Tow  annual 

Hounpar 
paaponaa 

Tow 

600 
600 
500 
600 

600 

1 
1 
t 
1 

1 

sbo 

600 
600 
600 

600 

40 
10 

4 
6 

\ 

20000 

r INI  1  iiTIn liTTw II ■FTr "  .HiiJli.MfcMi 

5,000 

riiiiifiiii  II  rmiarfm 

2,000 

unOC  Uf  lh»fc^  Cnnn  Ml  MVAMIffn-A 

3,000 

.•  ->i.  .--,600 

PHA  Bawd  RanUon  tor  SubnUMkn  «l  HOPE  VI  Htta^on  Foini 

TnMBMnf"                               

'   aiieoo 

status  of  the  Proposed  Information 
CoUecthn:  Emergency  proceaong 
requeat  pending. 

B.  Envizonmentat  Revitnr 

A  Finding  of  No  Significant  Impact 
with  leaped  to  the  enviranment  has 
been  made  in  accordanca  tvith  HUD 
regulatioaa  at  24  CFR  part  50, 
impiamenting  aactian  102(2X0  of  the 
Natlaaal  EnriraaiDantal  Policy  Act  of 
1969  (42  VS.C.  4332).  The  Finding  of 
No  Significant  Impact  ia  availaUa  ur 
public  inspection  and  copying  between 
7:30  am  and  5:30  pm  weekdays  at  the 
Office  of  the  Rulaa  Docket  Oak,  451 
Seventh  Street,  SW.,  Room  10278. 
Waahingtoo,  DC  20410. 

C.  Impact  on  tite  Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12806,  The  Family,  has  determined  that 
the  policies  announced  in  this  NOFA 
will  not  have  the  potential  for 
significant  impact  on  bmily  fnmation, 
maintenance,  and  general  well-being 
within  the  meaning  of  the  order.  No 
significant  change  in  existing  HUD 
policies  and  programs  will  result  from 
the  issuance  of  this  NOFA.  as  those 
policies  and  programs  relate  to  family 
concerns.  To  the  extant  that  there  is 
impact  on  the  family,  revitalizatitBi 
under  this  program  can  be  expected  to 
support  funilies  by  enabling  low- 
income  fimilies  to  live  in  decent,  sale, 
and  sanitary  housing. 

D.  Federalism  Impact 

The  General  Coiuiael,  as  the 
Daaignated  Official  under  aection  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NOFA  will  not 
have  substantial,  direct  efiects  on  States, 
on  their  political  subdivisions,  or  on 
their  relationship  with  the  Federal 
Government,  or  on  the  distributian  of 
power  and  responsibilitiea  between 
them  and  other  levels  of  government 
While  the  NOFA  ofiars  financial 
assistance  to  units  of  general  local 
government,  none  of  its  provisions  will 
have  an  eflect  on  the  relationship 
between  the  Federal  Government  and 
the  Stataa,  or  the  States'  political 
aubdivisiaaa. 


E.  Accountability  in  the  Provision  of 
HUDAssistance 

SectioD  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4.  subpart  A,  published  on  April  1, 
1996  (61 FR 1448).  cootain  a  number  of 
pmndaioos  that  are  daajgned  to  ensure 
greater  aoanntability  md  integrity  in 
the  pioviaian  of  certain  typea  of 
aaaiatanoe  administered  by  HUD.  On 
January  14, 1992,  HUD  publlahed.  at  57 
FR  1942.  a  notice  that  aI«o  provides 
infamatiao  on  the  imptamentation  of 
aection  102.  The  doaimentation.  public 
aooaas,  and  diadoaure  requirements  of 
aection  102  are  applicable  to  aasiatance 
awarded  tmder  this  NOFA  as  followa: 

Documentation  and  public  acceaa 
raquiremants.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  aadi  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  beats  up<m  which 
aaaistance  was  provided  or  dffliled.  This 
material,  including  any  letters  of 
support,  wiU  be  made  available  Cor 
piduic  inspection  for  a  five-year  period 
beginning  not  leaa  than  30  days  after  the 
award  of  the  assistance.  Matnial  will  be 
made  avallahia  in  accordance  with  the 
Freedom  of  Information  Act  (S  U.S.C 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
additian.  HUD  will  include  the 
redpienta  of  aaaiatanoe  pursuant  to  this 
NOFA  hi  its  Fadval  tagialar  notice  of 
all  redpienta  of  HUD  aasiatance 
awarded  on  a  competitive  basis. 

Disclosures.  HUD  will  make  available 
to  the  pubUc  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  ooimectiaD  with  this 
NOFA.  Update  repents  (also  Form  2880) 
will  be  made  availd>le  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  ka  a  period  less  than  three  yeers. 
All  reports — both  applicant  disclosures 
and  updatea — will  be  made  available  in 
accordance  with  the  Freedom  of 
information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 


F.  Section  103  of  the  HUD  Befonn  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  JivnitifiamA 
Reftnm  Ad  of  1969,  codified  aa  24  CFR 
part  4,  applies  to  the  funding 
competition  aiuiounced  today.  The 
requirements  of  the  rule  continueto 
apply  until  the  announcranent  of  the 
seledioo  of  suooaaafiil  applicants.  HUD 
amployeea  involved  in  the  review  of 
applicationa  and  in  the  imHng  of 
funding  dedaions  ate  limited  Ky  part  4 
from  providing  advance  information  to 
any  person  (other  than  an  antiinrizBd 
employee  of  HUD)  oonceming  funding 
decisions,  or  &om  otberwiae  ^ving  any 
applicant  an  unbir  competitive 
advantage.  Persona  who  i^Iy  for 
aaaistanne  in  thia  campetiUon  ahould 
coaifine  their  inquiries  to  the  sulked 
areas  permitted  under  24  CFR  pert  4. 
Applicanta  or  amployeae  uriio  have 
ethics  related  queations  should  contad 
the  HUD  Office  of  Ethics  (202)  708- 
3815.  (This  is  not  a  toU-fiee  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  sub)ed  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contad  the 
approjniate  Field  Office  Counsel,  or 
Haadquartaia  counael  for  the  program  to 
which  the  queation  pertains. 

C  PrMbition  Against  Lobbying 
Activities 

The  uae  of  funda  awarded  under  this 
NOFA  is  subjed  to  the  disclosure 
requirements  and  pn^bitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriatirau 
Ad  far  Fiscal  Year  1990  (31  U.S.C 
1352)  (the  Byrd  Amendment)  and  the 
implementing  regulations  in  24  CFR 
part  87.  These  authorities  prohibit 
redpienta  of  Federal  contracts,  grants, 
or  loans  bom  using  appropriated  funds 
for  lobbying  the  executive  or  legislative 
brandiea  of  the  Fedwal  Government  in 
oonnedion  with  a  specific  oontrad, 
grant,  or  loan.  The  prohibition  also 
ooven  the  atvarding  of  contracts,  grants, 
cooperative  agraements,  or  loans  unleas 
the  redpiant  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicanta.  redpienta. 
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and  sufaredpienta of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  havebean  or  will  be  spent 
on  lobbying  activities  in  connacttcm 
with  the  aaaistance. 
Dated:  )uly  17, 1996. 
MickaalB.)aBiB. 

General  Deputy  As^sHattSaattory  for  Pablic 
Indian  Hou^j^ 

(FR  Doc.  96-18543  Filed  7-17-86;  3«9  pod 
aame  oooa  «iia  a  » 
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Part  VII 

Department  of 
Justice 

Bureau  of  Prisons 

28  CFR  Parts  SS2  and  571 
Hostage  Situation^  Management  and 
Release  Preparation  Program;  Regulations 
Revision;  Hnal  Rules 
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roF  justice 

I OT  Pimohb 
atcmnvtsK 


AOBCr:  Buraau  of  Priions,  Jnatica. 
ACIKM:  Filial  rule. 

■UMMRT:  In  llii*  documeot,  ths  Baiani 
ofPiuons  is  nvisiiig  its  Tagulatiau  on 
hoMga  situaUons  to  move 
inmsoaaaiy  or  redundant  procedural 
details.  TIm  intent  of  this  wmAnrimwrit  is 
the  oontimied  aacoie  and  efficient 
opantion  of  the  Bureau  and  its 
inmitiitlons. 

UnunW  MTE  July  22, 1996. 
AOOMMM:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Koom  754, 320 
First  Street.  NW.,  Washington.  DC 
20534. 

POn  PUmER  aVOMUTMN  OONTACn  Roy 
Nanoric,  Office  of  General  Counael, 
Buraau  of  PHsoos,  fibtne  (202)  514- 
68SS. 

mmumttMH  mmmAvatt.  The 
Bureau  of  Prisons  is  amending  its 
legnlatinns  cm  hostage  situations  (28 
CFR  part  552.  subpart  D).  A  final  rule  on 
this  sobiact  was  publiafaad  in  the 
FaJaral  Wiglilii  on  October  25. 1900 
(55  FR  39852). 

Hm  Bureau's  regulatlona  on  hostage 
■ituaticais  previoiuly  contained  detaUs 
relatiag  to  cammand  structure  (former 
$  552.31)  and  hostage  family  aovices 
(fbnnar  S  552.34).  For  the  raesons 
discussed  below,  the  Bureau  believes  it 
unnecessary  to  retain  these  provisions 
in  its  leguJatians. 

A  hostage  situation  understandably 
may  be  considered  an  institutional 
emergency  which  poses  a  tlireat  to 
human  life  or  safety.  I^visions  in  the 
regulations  on  the  Bureau's  purpose  and 
scope  in  such  situations  (§  SS2.30),  on 
negotiations  (former  $  552.32),  and  on 
re^rd  for  orders  by  captive  staff  (fbimer 
S  552.33)  may  well  servo  to  deter  the 
lalung  of  hostages,  in  so  far  as  those  who 
might  so  intend  have  notice  of  the 
Bureau's  resolve.  These  provisions  liave 
therefore  been  recodified  as  $S  552.30 
through  552.32.  The  provisions  in 
former  $S  552.31  and  552.34  on 
command  structure  and  on  hostage 
family  services  do  not  serve  tliis  same 
piupose  and  are  therefore  deemed 
inappropriate  for  retention  in  the 
regulations.  These  provisions  are  more 
wpropriataly  maintained  in  internal 
directives  which  may  more  efficiently 
respond  to  the  specifics  of  a  particular 


hoalage  sitnatinn.  'Hm  crass  rsfarance 
isovisiana  in  faonar  $  552.35  on  tfas 
media  are  recodifisd  as  S  552.33. 
Because  these  amendmsnts  are 
administratiys  in  nature  and  do  not 
impose  additional  rsstrictioas  on 
ininates,  the  Bureau  finds  good  cause  far 
exampting  the  proviaians  of  tfaa 
Administrative  Prooedura  Ad  (5  U.S.C 
553)  lequiiing  notice  of  proposed 
rukmaUng,  the  oppcttunity  far  pobUc 
"»mm««'t,  end  delay  in  aifactive  date. 
Members  of  the  pubUc  may  sobmit 
commants  concwiiliig  this  rule  ty 
writing  to  the  pravioiuly  dtad  address. 
Tbasa  coramonta  will  be  conaidaiad  but 
will  laoaive  no  reapoost  in  thaFadarai 


Righlai 
HheBui 


I  Bureau  of  Piisons  has  detannlned 
that  thia  rule  ia  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Mfnagsment 
and  Budget  After  leviaw  of  thelaw  and 
regulations,  the  Director,  Bureau  of 
Piisaas  baa  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.),  does  not  have 
a  significant  ecooomic  impact  on  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Act  Because 
this  rule  pertains  to  the  correctional 
management  of  oSandere  committed  to 
the  custody  of  the  Attorney  General  or 
the  Dtiactor  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureeu's  appropriated  funds. 

UatofSobisctainZaCFRnattSSS    . 

Prisonars.  "i!      . 

riHll— n  M.  Hswfc. 
Dmctor,  Btmau  ofPrisoiu. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  S52(a)  and 
delegated  to theDiiector,  Bureau  (rf 
Ptiaooa  in  28  CFR  0.96(p),  part  552  in 
subchapter  C  of  28  CFR,  dupter  V  ia 
amended  as  set  fcnth  below. 

auBoupmi  c— MsrmnMNAL 


PART  682— CUSTODY 

1.  The  authority  citation  for  28  CFR 
part  552  is  reviaed  to  read  as  follows: 

AldiiarilT:  5  U.S.C  301;  IS  U.S.C  3621, 
3622,  3624,  4001,  4042,  4081,  4082  (Rspeslnl 
in  part  as  to  oneuses  committed  on  or  sftm- 
November  1. 1987),  5006-S024  (Repealed 
October  12, 1984  as  to  ollanfles  committed 
after  that  data).  S039;  2«  U.S.C  SOS,  SIO;  28 
CFR  0.9S-0.89. 

2.  Subpart  D  of  port  552  is  revised  to 
read  as  follows: 


552.32 

552.33     Medis. 


inzjO   napoaaandaoopa. 

The  Bureeu  of  Prisons  primary 
objectives  in  all  hoetage  situations  are  to 
safely  free  the  hastage(s)  and  to  regain 
control  of  the  insdtution. 


1562.31 

The  Warden  is  not  onlinarily 
involved  directly  in  the  negotiation 
prooeas.  Insteed,  this  leqxmsibility  is 
ardlnarily  aasigned  toa  team  of 
individuala  speciBcally  trained  in 
hostage  negotiatioa  tedmiques. 

(a)  Negotiatore  have  no  decision- 
making authority  in  hostage  situations, 
but  rather  serve  as  intermediaries 
between  hostage  taken  and  command 
center  staff. 

(b)  During  the  negotiation  procesa,  the 
fbUoiving  items  are  non-negotiable: 
raleaae  of  capton  from  custody, 
providing  of  weapons,  exchange  of 
hostagee,  and  immunity  bom 
prosecution. 


1582^ 

Captive  staff  have  no  authority  and 
their  direcUvea  ahall  be  diaisgardsd. 


f8B2.SS 

The  Warden  shall  aasign  staff  to 
handle  all  news  releases  and  ne%vs 
media  inquiries  in  aocordanoe  with  the 
rule  on  Contact  tvith  News  Media  (see 
28  CFR  540.65). 

IFK  Doc  96-18554  Piled  7-19-96:  S:4S  ami 
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AOBICV:  Bureau  of  Priaona,  Justice. 
ACTMN:  Final  rule. 


Sac 

552.30  Purpoie  and  scope. 

552.31  Negotiatioos. 


In  this  dociunent,  the  Bureau 
*of  Prisons  is  revising  its  regulations  on 
inmate  release  preparation  to  allow  far 
exceptions  at  an  administrative 
maximum  security  institution,  litis 
amendment  is  intended  to  provide  for 
the  continued  secure,  orderly,  and 
efficient  operation  of  the  Bureau  and  ita 
institutions. 

date:  July  22, 1996. 
Office  of  General  Counsel, 
Bureau  oft>risons,  HOIX  Room  754,  320 
First  Street.  NW.,  Washington,  DC 
20534. 
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rem  wjwni  wrommmateoHttCK  Roy 
Nanovlc,  Office  of  Genaral  Cminael. 
Bureau  of  Prisona.  phone  (202)  514- 
6655. 

turn  nwHTAwy  fomtimoH.  The 
Bureau  of  Priaoos  ia  amending  its 
regulations  an&s  islaasa  prapantion 
pragiam  (28  CFRpait  571,  subpart  B). 
A  fliul  nils  on  thia  subject  waa 
puMlshad  in  tha  Fadaral  Isglslar  July 
11, 1904  (SO  FR  35456). 

Cuirant  lagolatians  in  S  571.10  affirm 
the  aatri>lishment  of  a  standardizsd 
releesa  preparation  program  far  all 
aentenrad  inmates  reintagiatiiig  into  the 
oommimitT  from  Bureau  facilities. 
iiiiii^t»«  woo  have  damonattated  an 
inability  to  function  in  a  lass  restrictive 
environmant  without  being  a  throat  to 
others,  or  to  the  secure  and  ordsriy 
operation  of  the  inatitutian  may  be 
idaosd  in  an  administrative  maximum 
aecuiity  facUity.  At  preaent,  the  Bureau 
upaiatas  ana  administrative  maximum 
aacmity  fadlity  at  Floiance,  Colorado 
(ADX  Floianoe).  Upon  oomplation  oftfae 
■pedal  prapamming  at  ADX  Florence, 
an  inmate  ordinaiily  would  be  aasigned 
to  tnrriiT  Bureau  institution  befan 
rehaae. 

Givan  the  imique  mission  of  ADX 
Fkranos  and  the  problams  posed  by  the 
behavior  pattana  of  the  inmatos 
"-^C"— *  to  that  institutiaa,  the  Bureau 
deama  it  impiacticabla  to  require 
oparatian  of  tha  standardlzad  release 
preparation  program  at  that  fadlity. 
Aooaaa  to  the  fiiU  standaidired  ralaaaa 
prepantioa  program  nmains  available 
at  aU  other  Bureau  fadlities  and  may 
serve  ss  additiaaal  incantive  far  the 
inmata  to  complata  special 
Iffogramming  at  the  administrativa 
maximum  aeciDity  institution.  The 
Bureau  is  therefore  amending  $571.10 
to  allow  the  Warden  of  an 
adminitfrative  Tnmriniiim  security 


inatitutian  to  maka  exoapUans  to  the 
standaidiiad  r 


pragnm. 

Becauaa  than  cfaangss  are  necessary 
for  the  aacure,  orderly,  and  eCBdant 
comctianal  managamant  of  the 
institiitian  and  bacniae  thay  do  not 
impoae  farther  raatridiana  on  inmates 
beyond  those  approfBiata  to  die  sscntity 
Isval,  the  Buiaau  finda  good  cauae  for 
exempting  tho  provisitna  of  the 
Administrativa  Pnoadure  Act  (5  U.S.C 
553)  requiring  notice  of  propoaad 
rulemaking,  me  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Mamban  of  the  public  may  submit 
commanta  ooncnniiig  tUa  rule  by 
writing  to  the  previously  dted  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 


Attomay  Gaoaral  in  5  U.S.C  5S2(a)  and 
rtalngitad  to  the  Dliaetar,  Buraau  of 
Priaons,  in  28  CFR  0.ae(p),  part  571  in 
aubdiaptsr  D  of  28  CFR,  chapter  V  ia 
amandadas  set  forth  below. 


file  Bureau  of  Ptiaoos  has  delsimined 
that  this  rule  is  not  a  significant 
regulatory  acdon  for  tha  purpoae  of  E.O. 
12866,  and  aoooadingly  this  rule  was  not 
reviewred  by  the  Office  of  Management 
and  Budget  After  laviaw  of  thelaw  and 
regulations,  the  Director,  Bureau  of 
PriaoDS.  has  oaitifled  that  this  rule,  for 
the  purpoee  of  the  Regulatory  Flexibility 
Ad  (Pub.  L.  96-354),  does  not  hsve  a 
«igiiiBi.«nt  impact  on  a  sobetantial 
number  of  small  enUtias.  Becauae  this 
rule  pertains  to  the  correctional 
managamant  of  ofienden  committed  to 
tha  coatody  of  the  Attorney  General  or 
the  Diredor  of  the  Bureau  of  Priaona,  ita 
economic  imped  is  limited  to  the 
Bureeu's  appropriated  funds. 

Uat  of  Sobfacta  IB  38  CFR  Part  571 

Prisonera. 


PART 
CUSTODY 

1.  The  authority  dtation  for  28  CFR 
part  571  nontimies  to  read  as  follows: 


r.  S  U.SXL  301;  18  U.S.C  3565. 
3S6»-3S6«  (Rapaslad  in  psit  M  to  aOnsaa 
ooniBittad  on  or  allar  Novsmtiv  t.  1M7), 
3S82,  3621,  3822,  3624. 4001,  4042, 4081, 
4082  (Ropealad  in  part  as  to  ofiansaa 
coDunittad  on  cr  sftsr  Noveoobw  1, 1967), 
4161-4186  and  4201-4218  (RepsalwlaBto 
i>ffr"F**  commitlad  od  or  after  Noramlier  1, 
1967),  S006-S024  (Rapaaled  October  12, 1964^ 
as  Id  uflansta  (tsnmtlted  aflar  tliat  dale), 
5031-6042: 28  U.S.C  809. 510:  U.S.  Cant. 
Art.  n.  Sec  2;  28  CTR  0.95-a»9,  l.l-l.lO 

2.  Sedion  571.10  is  raviaad  to  read  aa 
ibUawa: 


Otrector.  Bursal!  of  ftjaons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 


isn.10 

The  Bureeu  of  Prisons  recogniaas  tiiat 
an  inmate's  preparation  far  ralaaaa 
begins  at  initial  commitmant  and 
continuea  throughout  incaioeration  and 
until  final  lelaaae  to  the  commonity. 
Thla  subpart  establishes  s  standanMasd 
nlaaae  prapaiadan  program  far  all 
sentenoad  inmates  latnlagratlng  into  the 
community  from  Bureau  facilities. 
Exception  to  this  subpart  may  be  made 
by  the  Warden  of  a  Bureau  fadlity 
whidi  has  been  deaigoatsd  as  an 
administntivs  maximimi  security 
institntlao. 
[FR  Doc  96-18563  FOsd  7-l»-a6: 8:45  ami 
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July  22.  1 


Part  VIII 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration  . 

21  CFR  Parts  201  and  331 
Drug  l.abeling;  Sodium  l.abeHng  for  Ovwr- 
the-Counter  Drugs;  and  Labeling  of 
Orally  Ingested  Over-the<k>untsr  Drug 
Products  Containing  Calcium,  Magnesium, 
and  Potassium;  Extension  of  Comment 
Periods;  Final  and  Proposed  Rules 
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OCPARTMBir  OF  HEALTH  AND 

HUMAN  acnmcES 

Food  Mid  Onig  A<*nM*Mltoii 
21CFRMrti20lMdaS1 

Drag  Litaflng:  Sodum  UiMNng  for 
0«NMIi»CounlM' Dnig*:  ExtMMlon  of 


AOnCT.  Food  md  Drug  Admlniitntiaa. 

HHS. 

ACnOH:  Final  nala;  sxtauian  of 

ccmmant  period. 

aUMHMfr:  The  Food  md  Dru« 
AdminiUntion  (FDA)  is  extandfng  to 
SapmdMT  20, 1906,  the  paiod  far 
commanU  on  anaodiiig  uie  final  rola 
fvsodium  labeling  far  orcMhe-oounter 
(OrC)  drag  products  that  waa  puUiahed 
in  die  FedetalBaglilai  of  April  22. 
laoe.  In  tlie  doomieat,  FDA  asked  for 
nmmnants  on  whether  the  final  role 
should  ba  amanded  toinchide  aodium 
cootaot  labding  far  OrrC  racial  laxative, 
vaginal,  denti&ioe,  moudnraah,  and 
mmith  tinse  drag  products.  FDA  is 
laUng  this  acdon  in  lesponaa  to  a 
rsqueat  to  extend  the  pniod  far 
coamients  to  allow  interasted  perstms 
additianal  time  to  mmmant  ca  this 


MTM:  Wiittan  comments  by  September 
20,1996. 

MMMaHK  Submit  written  cinnments 
to  the  Dodnls  Manaomant  Branch 
(HFA-30S),  Food  and  Drug 
Adminiatiatiao,  12420  P^dawn  Dr., 
nn.  1-33,  Rodcville,  MD  20657. 
KM  nrniWR  MKMMMIOH  COMTACT: 
William  E.  Qlbartaao,  Gmtar  far  Drug 
Evaluation  and  Raaaareh  (HFD-IOS), 
Food  md  Drug  Adminiabatiao.  5600 
Fishss  Lane.  Rockville,  MD  208S7, 
301-627-2304. 


TARV  MFOMUTKM:  fai  the 
rof^ril22.1996(61 
FR 17766).  FDA  ianied  a  final  rale  CO 


■odium  labeling  far  OTC  drag  products 
with  opportunity  far  comments  on 
whadier  dM  filial  nils  sboold  be 
amended  to  t^w-lnA.  sodium  j^i^^^^m.^ 
UbeUng  far  OTC  racial  laxative,  v^lnal. 
dentifrioe.  moudiwaah,  and  mouth  rinse 
drug  products.  Interested  persons  were 
given  until  July  22, 1996,  to  submit 
comments  on  labeling  for  dioae 
products.  The  final  rule  anmnH*  the 
genoal  labeling  provisions  for  OTC 
drug  products  to:  (1)  I^uite  that  tils 
aodium  contant  of  all  OTC  drug 
products  intended  for  oral  ii^Mtianbe 

iiM:hiri««<  tn  UtuHng  ijiwrn  th«  pr'Htlirt 

cnntiiins  5  milligtains  (mg)  or  man 
sodium  par  a  single  doin;  (2)  laqpira 
that  all  OTC  drag  products  intaodsd  far 
oral  Ingeirion  mnt«iwhig  mors  than  140 
mg  •'^nf^Bm  in  the  V>»ffttd  ma-irimiiTn 
d^ly  doae  bear  a  general  warning  that 
parsons  who  are  on  a  aodium-rastrictsd 
diet  diould  not  take  the  product  unless 
dincted  by  a  doctor  and  (3)  imnidafar 
the  v(duntaty  use  of  certain  terms 
("sodium  fras."  "veiy  low  sodium,"  and 
"low  sodium'')  rslaUng  to  an  OTC  drug 
product's  sodium  coitfaat  par  labded 
maximum' daily  doae.  FDA  iasned  die 
final  rale  in  order  to  provide  uidfarm 
aodium  oontant  l«h«Hng  for  all  OHTC 
drag  piodocia  intouled  far  onl 
JngRettnn  (ndiethar  maiketed  under  m 
OTC  drug  monograph,  an  approved 
appHnation,  or  no  application),  and  to 
provide  for  the  voluntary  use  in  OTC 
drag  product  Ubeling  of  the  same  tarma 
used  te  describe  sodium  content  in  faod 
labeling. 

Ota  )una  18, 1996,  Nonpreactiptlan 
Drug  Manufacturers  Asaadation 
(NOMA),  a  trade  association  of 
nonpreacriptioa  drug  manufe^meis, 
raqiaaaled  a  60^y  extenalan  to  file 

mnim«nt«  «1<<  nmm  intnmtm*\n„   ^ipMA 

atated  that  to  liiUy  addreaa  the  ieaue  of 
sodiiun  labeling  far  OTC  rectal  laxative, 
vaghial.  dentifrice,  mouthwash,  and 
mouth  rinse  drag  products,  its  members 
msded  this  additianal  Urns  because  six 
dlSirent  taak  gioupa  needed  to  look  at 
these  drag  claaaes  in  coordinadan  artth 


task  groups  from  the  Cnametir.  Toiletry 
and  Fragrance  Aaaoriatioo.  MDMA  alao 
taiaed  a  number  of  quastioas  on  the 
final  rale,  which  FDA  has  answered  in 
a  recent  feedback  letter  (Kef.  1). 

FDA  has  carefully  considered  the 
request  and  acknowledges  the  broad 
scope  of  the  proposal.  "Ilie  egancy 
coiuiden  an  extension  of  time  Icir 
comments  to  be  in  the  public  intereaL 
.Tliis  will  allow  all  interested  peraons 
additional  time  to  evaluate  whether 
products  other  than  those  intended  for 
oral  ingaatlon  should  be  covered  by  the 
aodium  labeling  ragulatian.  Tlia  agency 
is  therefore  extending  the  time  for 
comment  for  an  additianal  60  day*. 

IntDrested  persons  may ,  on  or  before 
September  20, 1906,  submit  to  the 
Dixkets  Mana^gement  Branch  (address 
above]  written  comments  lagudlng 
sodium  labeling  for  OTC  rectal  laxative, 
vaginal,  dentifrloe,  mouthwaah,  and 
mouth  rinae  drug  [Hoducts.  Three 
cofrie*  of  any  cominents  ere  to  be 
suianitted,  except  diat  individuala  may 
submit  one  copy.  Commants  are  to  be 
identifled  with  the  dodat  number 
found  in  bradceta  in  the  headii^  of  tlila 
docomenL  Received  commants  may  be 
aean  in  the  office  above  between  9  ajn. 
and  4  p jn.  Monday  through  Friday. 


The  fallowing  rafiranoe  has  been 
placed  on  display  in  the  DodEets 
Management  Branch  (HFA-30S),  Food 
and  Drug  Admlnistratlan.  12420 
ParUawn  Dr.,  im.  1-23,  Rockville,  MD 
206S7,  and  may  be  seen  by  interested 
persoo*  between  9  a.m.  and  4  pjn., 
Monday  through  Friday. 

(1)  LMtac  from  D.  Boweo,  FDA.  to  R.  W. 
SoUot,  NDMA,  July  IS,  lOOS,  in  Docket  Na 
«<«*-030B  Dodato  Managamant  Bnnch. 

Dated:  July  15,  IMS. 
Wmiaa  K.  HnUiard, 
Aaaoefato  Cmuninianar/br/Ufcy 
Cooniintition. 
IFR  Doc  90-18437  Filed  7-19-9S;  8:45  am] 


Fadml 


/  Vol  81,  No,  141  /  Monday.  July  22.  1996  /  Proposed  Rulas 


Oe>ARTMBfr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdMnMraBofi 

21 CFR  Parts  201  and  331 

(DociMNo.(aN-02Sq 
KM061»4A8I 

UbiHng  Of  OiaSy  bigaalid  OmMIw. 
Countar  Drag  Produda  ConlaMng 
galcliim.  llagBiiliim.and  l^laaatum; 
ExlHiaion  of  OofnmafitPartod 

AQEHCr:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice  of  piopoeed  rulemaking: 

extenaion  of  comment  period. 


V:  The  Food  md  Drug 
Adminirtratton  (FDA)  is  •nftnutin^  to 
September  20, 1996,  the  cnmmmit 
period  on  the  notice  of  piopoeed 
rulemaking  to  amend  the  general 
lah^ns  provisions  for  over-the-counter 
(OTC)  cbnig  products  intended  for  oral 
ingestion  to  require  the  content  per 
dosage  unit  and  warning  labeling  vdien 
the  product  ■''■"»«'"«  certain  levels  of 
cskium,  magnesium,  or  potassium.  Hie 
notice  of  propoeed  rulenuking  was 
publiahed  in  the  Federal  Wwalaiai  of 
April  22, 1996  (61  FR  17807).  FDA  U 
tu±>g  this  action  in  response  to  a 
request  for  extension  of  the  ccHnment 
period  to  allow  interested  persons 
additional  time  to  comment  on  the 
notice  of  proposed  rulemaking. 
OATIS:  Written  commants  by  September 
20, 1996.  Written  comments  on  the 
agency's  economic  imped 
determination  by  September  20, 1996. 
ADOWIItl.  Sulnnit  written  comments 
to  the  Doduits  Management  Branch 
(HFA-305),  Food  aj^  Drug 
Administration,  12420  Paridawn  Dr., 
im.  1-23,  Rockville,  MD  20657. 
FOR  RUmCII  MRMHAHON  CONTACR 
William  E.  Gilbertsan,  Center  for  Ihug 
Evaluation  and  Reaeatdi  (HFD-105), 
Food  aiul  Drug  Administration.  5600 
Piabers  Lane,  Rockville,  MD  20857, 
301-827-2304. 


ITART  MraMMIKM:  In  die 
Fadaral  Ragialv  of  April  22, 1906  (61 
FR  17807).  FDA  ouWdied  a  notice  of 
propoeed  rulamuing  to  amend  the 
general  labeling  ptorisions  tor  OTC 
drug  products  to  require  that  the 
labeling  of  all  OTC  drug  products 
intended  for  oral  ingestion  'nrhide-  (1) 
The  caldum  content  per  dosage  unit 
when  the  produd  contains  20 
milligrams  (mg)  or  more  per  single  doae; 
(2)  a  warning  statement  that  persons 
with  kidney  stmes  and  persons  on  a 
cakdum-restrided  diet  ahould  not  take 
the  produd  unless  directed  by  a  dodor 
when  the  produd  contains  more  than 
3.2  grams  of  caldum  in  the  labeled 
maximum  daily  doae;  (3)  the 
magnesium  content  per  doaage  uidt 
when  the  produd  c<xitaina  8  mg  or  more 
per  single  dose;  (4)  a  warning  statement 
that  penons  with  kidney  dlseese  and 
peiBoiu  OD  a  magneaium-reatilcted  diet 
should  not  take  uie  produd  unless 
diisded  by  a  doctor  If  the  produd 
contains  more  dian  600  mg  magnesiimi 
in  the  labeled  minrimMm  c^y  dose;  (S) 
the  potassium  content  per  doeage  unit 
wheo  the  produd  contains  5  mg  or  mora 
per  single  dose;  and  (6)  a  warning 
statonent  that  persons  with  kidney 
.  disease  and  persons  on  a  potasaium- 
restrided  diet  should  not  take  the 
produd  unless  directed  by  a  doctor  if 
the  produd  containa  mora  thm  975  mg 
potassiimi  in  the  labeled  ma-yiTwum 
daily  dose.  FDA  iasued  the  notice  of 
proposed  rulemaking  in  order  to 
provide  uniform  ^Mum,  magnesium, 
and  potassium  content  and  warning 
labeUng  for  all  OTC  drug  products 
intended  for  oral  ingaation  whether 
marketed  under  an  OTC  drug 
monograph,  an  appttived  application,  or 
no  application. 

On  June  18, 1996,  Nonpreecription 
Drug  Manufacturers  Assoidation 
(NINMA),  s  trade  aaaorlation  of 
nonprescription  drug  mamifadiirera, 
requested  a  60<lay  extension  in  which 
to  file  comments  and  new  information. 
MIMA  noted  FDA'a  request  for 
comments  on  recent  adentific 
infannation  to  cooaidar  in  astting 


requirements  for  OTC  drug  prtxhid 
laraiHng  for  products  containing  these 
Ihpvdients  (catluns),  the  potential  far- 
reaching  nature  af  the  proposal,  an<^ 
what  NDMA  termed  "poa^e 
subetantial  economic  impKl"  as  a  basis 
for  its  request  br  an  extension  of  the 
comment  period.  NDMA  alao  had  a 
number  of  questions  on  a  related  final 
rule  for  sodium  labeling  for  OTC  drug 
products  published  in  the  Federal 
Register  of  April  22. 1996  (61  FR 
17798),  which  FDA  hes  addraaeed  in  a 
recent  feedback  letter  (Ret  1). 

FDA  has  carefully  consideied  the 
request  and  acknowledges  the  broad 
scope  of  the  notice  of  propoead 
rulemaking,  which  %rauldatbd 
products  in  several  therapeutic 
categories.  Manufaduran  may  require 
additional  time  to  obtain  information, 
induding  adentific  information,  and 
comment  on  the  notice  of  pn^Meed 
rulonuking.  Although  the  agency  haa  a 
policy  of  generally  not  extending  audi 
comment  periods,  FDA  consldera  an 
extension  of  time  for  comments  in  this 
esse  to  be  in  the  public  interest  and  is 
therafare  extending  the  comment  period 
for  an  additional  60  days. 

Interested  persons  may,  on  or  before 
September  20, 1996,  submit  to  the 
Dockets  Management  Branch  (addreaa 
above)  written  comments  on  the  notice 
of  propoeed  rulemaking.  Three  copiea  of 
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copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in  the 
Ivackets  in  the  heeding  of  this 
document  Received  comments  may  be 
seen  in  the  office  above  between  9  ajn. 
and  4  p.m.,  Monday  through  Mday. 
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The  United  States 
Government  Manual 
1995/96 


As  the  official  handbook  of  the  Federal  Government 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches,  it  also  includes  information  oti  quasi-ofTicial 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

F^rticularly  helpful  for  those  interested  in  where  to  go 
and  who  to  contact  about  a  subject  of  particular  concern 
is  each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  riame  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
vAiid)  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
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of  how  to  solve  a  sample  research  problem. 
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Title  3— 

The  President 


Prorlamarion  6909  of  July  18,  1996 
Captive  Nations  Week,  1996 


By  the  Presideiit  of  dw  United  States  of  America 

A  Prodamatioii 

This  year  marks  the  38th  commemoration  of  Captive  Nations  Week— a  na- 
tional expression  of  solidarity  and  support  for  all  those  around  the  globe 
who  suffer  the  harshness  of  oppressive  rule.  Democracy  and  human  rights 
have  made  great  advances  in  recent  years,  thanks  to  the  courageous  efforts 
of  determined  men  and  women.  Yet,  despite  these  strides,  far  too  many 
people  throughout  the  world  live  without  the  benefits  of  freedom.  As  this 
century  draws  to  a  close,  we  must  remember  the  millions  who  still.  Uve 
in  fear  and  the  countless  children  denied  the  prospect  of  a  bright  future 
by  authoritarian  regimes. 

The  United  States'  commitment  to  liberty  has  ensured  over  200  years  of 
justice  and  individual  rights  for  our  citizens.  We  have  worked  hard  to 
realize  our  founders'  vision  of  independence,  and  we  cherish  our  proud 
history  of'  offering  support  and  encouragement  to  others  who  share  that 
dieam.  In  this  post-Cold  War  era,  when  ethnic,  racial,  and  religious  conflicts 
pose  new  challenges  to  the  global  community,  we  must  honor  that  legacy 
and  continue  tq  build  a  future  of  international  stability  and  peace. 

This  week  and  throughout  the  year,  let  us  rededicate  ourselves  to  the  pro- 
motion of  liberty  and  universal  human  rights  for  those  who  suffer  under 
the  yoke  of  tyranny  in  other  lands.  The  United  States  will  continue  to 
champion  political  freedom  for  all  races,  religions,  creeds,  and  nationalities, 
pledging  to  keep  faith  with  people  everywhere  who  cherish  the  fundamental 
values  that  Americans  have  always  held  dear. 

The  Congress,  by  Joint  Resolution  approved  July  17,  1959  (73  Stat.  212), 
has  authorized  and  requested  the  President  to  issue  a  proclamation  designat- 
ing the  third  week  in  July  of  each  year  as  "Captive  Nations  Week." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  July  21  through  July  27,  1996,  as  Captive 
Nations  Week.  I  call  upon  the  people  of  the  United  States  to  observe  this 
week  with  appropriate  ceremonies  and  activities  celebrating  the  principles 
on  which  this  Nation  was  established  and  by  which  it  will  forever  prosper. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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ExBcutiTe  Order  13012  of  Jvly  18,  lM6 

Establishing  an  Emergmcy  Board  To  Investigate  a  Dispute 
Between  the  Southeastern  Pennsylvania  Transportation 
Authority  and  Their  Employees  Represented  by  the 
Brottierhood  of  Locomotive  Engineers 


A  dispute  exists  between  the  Southeastern  Pennsylvania  Transportation  Au- 
thority and  its  employees  represented  by  the  Brotherhood  of  Locomotive 
Engineers. 

The  dispute  has  not  heretofore  been  adjusted  under  the  provisions  of  the 
Railway  Labor  Act,  as  amended  (45  U.S.C.  151  et  seq.)(the  "Act"). 

A  party  empowered  by  the  Act  has  requested  that  the  President  establish 
an  emergency  board  pursuant  to  section  9A  of  the  Act  (45  U.S.C.  159a). 

Section  9A(c)  of  the  Act  provides  that  the  President,  upon  such  request, 
shall  appoint  an  emergency  board  to  investigate  and  report  on  the  dispute. 

NOW,  THEREFORE,  by  the  authority  vested  in  me  as  President,  by  the 
Constitution  and  the  laws  of  the  United  States,  including  Section  9A  of 
■  the  Act,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  the  Board.  There  is  established  eftsctive  July 
19,  1996,  a  Board  of  three  members  to  be  appointed  by  the  President  to 
investigate  this  dispute,  ^4o  member  shall  be  pecuniarily  or  otherwise  inter- 
ested in  any  organization  of  railroad  employees  or  any  carrier.  The  Board 
shall  perform  its  functions  subject  to  the  availabiUty  of  funds. 

Sec  2.  Report.  The  Board  shall  report  to  the  President  with  respect  to 
the  dispute  within  30  days  of  its  creation. 

Sec.  3.  Maintaining  Conditions.  As  provided  by  Section  9A(c)  of  the  Act, 
&om  the  date  of  the  creation  of  the  Board  and  for  120  days  thereafter, 
no  change,  except  by  agreement  of  the  parties,  shall  be  made  by  the  carrier 
or  the  employees  in  Uie  conditions  out  of  which  the  dispute  arose. 

Sec.  4.  Records  Maintenance.  The  records  and  files  of  the  Board  are  records 
of  the  Office  of  the  President  and  upon  the  Board's  termination  shall  be 
maintained  in  the  physical  custody  of  the  National  Mediation  Board. 

Sec.  5.  Expiration.  The  Board  shall  terminate  upon  submission  of  the  report 
provided  for  in  section  2  of  this  order. 
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Presidential  Determination  No.  96-39  of  July  6,  1996 
Assiatance  to  Bosnia  and  Iferzegorina 

Memorandum  for  the  Secrelaiy  of  State  [and]  the  Secretaiy  of  Defonse 

Pursuant  to  Section  540(b)  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1996  (the  "Act"),  I  hereby: 

1)  certify  that  the  transfer  of  defense  articles  (rma  stocks  of  the  Department 
of  Defense  and  defense  services  of  the  Department  of  Defense  to  Bosnia 
and  Herzegovina  will  assist  that  country  in  self-defense,  thereby  promoting 
security  and  stability  of  the  Balkan  region; 

2)  direct  the  transfer  of  up  to  $100  million  in  defense  articles  and  defense 
services  from  the  Department  of  Defense  to  assist  Bosnia  and  Herzegovina; 

3)  delegate  to  the  Secretary  of  Defense  the  reporting  functions  contained 
in  Section  540(c)  of  the  Act. 

The  Secretary  of  State  is  authorized  and  directed  to  transmit  this  determina- 
tion and  certification  to  the  appropriate  committees  of  the  Congress  and 
to  arrange  for  its  publication  in  the  Federal  Register. 
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Presidential  Determiiiatioii  No.  96-W  oi  July  8,  1996 
Assistance  for  Bosnia  and  Herzegovina 

Memorandum  Car  the  Secretary  of  Stale 

Pursuant  to  section  2  of  Public  Law  104-122  ("the  Act"),  I  hereby  detennine 
and  certify  that  the  aggregate  bilateral  contributions  pledged  by  non-United 
States  donors  for  economic  revitalization  are  at  least  equivalent  to  the  U.S. 
bilateral  contributions  for  economic  revitalization  made  by  the  Act  and 
in  Public  Law  104-107. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  appro- 
priate committees  of  the  Congress  and  to  arrange  for  its  publication  in 
the  Federal  Register. 
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Rules  and  Regulations 
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TNs  MCtkxi  of  the  FEDERAL  REGISTER 
oonlains  raguMocy  docuiiMnls  having  ganaral 
apfiicabity  and  togH  eflect,  most  of  whUi 
are  kayad  to  and  oodMed  in  the  Code  0) 
Federal  Raguialians,  vMch  ItpubWied  under 
50  HMes  pursuant  to  44  U.&C.  1510. 

Ttie  Code  ol  Federal  ReguWions  is  sold  by 
ttw  Superintendent  ol  Documents.  Prices  ol 
new  bocte  are  listed  in  the  frst  FEDERAL 
REGISTER  issue  ol  each  «ieek. 


DEPARTMENT  OF  AQRIO)LTURE 

Federal  Crop  kiauranca  Corporation 

7CFRPart400 

MN06e3-AB69 

Qaneral  Administrative  Regulations; 
Food  Sacuitty  Act  of  1985, 
Implanwnlation;  Denial  of  Beiwflts 


V:  Federal  Crop  Insurance 
Corporation. 
ACnOM  Interim  rule. 


:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Administrative  Regulations  located  at  7 
CFR  part  400.  The  intended  efiisct  of  this 
interim  rule  is  to  remove  restrictions  - 
mandated  by  the  Food  Security  Act  of 
1985  that  preclude  eligibility  for  arop 
insurance  for  any  person  who  in  any 
crop  year  produces  an  agricultural 
commodity  on  a  field  which  is  classified 
as  predominantly  highly  erodible  land 
(sodbuster  provision)  or  converted 
wetland  (swampbuster  provision).  The 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (the  1996  Act) 
amends  the  crop  insurance  restriction, 
so  producers  who  are  in  violation  of  the 
sodbuster/swampbuster  provisions  will 
be  eligible  for  crop  insurance  coverage 
on  or  after  July  3, 1996. 
CMTES:  Efiective  July  3, 1996,  Written 
comments,  data,  and  opinions  on  this 
rule  will  be  accepted  until  cloae  of 
business  September  20, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  dbief.  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of  Agriculture 
(USDA).  9435  Hobnes  Road,  Kansas 
aty,  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
USDA,  14th  and  Independence  Avenue, 
SW..  Washington,  DC..  8:15  a.m.-4;45 


p jn.,  Monday  through  Friday,  except 
holidays.    '  . 

FOn  FURTMER  MFORMATMN  CONTACT: 
St^>hen  Hoy,  Program  Analyst, 
Reseerch  and  Development  Division, 
Product  Development  Branch,  FQC,  at 
the  Kansas  Qty,  MO,  address  listed 
above,  telephone  (816)  926-7730. 

8UPPLEMBITARY  INFORMATION: 

Executive  Order  No.  12866  and 
Departmental  Regulation  1S12-1 

This  action  has  been  reviewed  under 
USDA  procedures  established  by 
Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1. 

This  action  constitutes  a  review  as  to 
the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
)une  30. 2001. 

This  riile  has  been  determined  to  be 
significant  for  the  purpoees  of  Executive 
CMer  No.  12866  and  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Cost-Benefit  Analyiis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  address  listed  above.  In 
summary,  the  analysis  finds  that  the 
removal  of  sanctiims  aCbcting  a 
producer's  eligitdlity  for  Federal  crop 
insurance  as  specified  in  the  sodbuster 
and  swampbuster  provisions  will  result 
in  two  types  of  costs.  First, 
environmental  costs,  in  some  cases,  will 
be  incurred  as  the  elimination  of  crop 
insurance  from  the  list  of  denied 
benefits  reduces  the  sanptions 
associated  with  violating  sodbuster/ 
swampbuster  provisions.  Second,  if 
acres  afliacted  by  the  sodbuster/ 
swampbuster  provisions  are 
increasingly  planted  and  insured,  the 
costs  to  the  Federal  Crop  Insurance 
Corporation  will  rise.  The 
environmental  and  Federal  costs 
associated  with  elimination  of  crop 
insurance  as  a  sodbuster/swampbuster 
sanction  are,  however,  larmlv  unknown. 

Environmental  costs  will  depend  on 
the  extent  farmers  produce  insurable 
crops  (or  alter  practices  or  structures)  on 
sodbuster/swampbuster  acreage  when 
such  activity  would  not  otherwise 
occur.  Many  variables  will  affect  a 
producer's  decision,  including  the 
amount  of  land  afiiacted  by  sodbuster/ 
swampbuster  relative  to  the  producer's 


total  acreage  receiving  benefits, 
expected  prices  and  yields,  the  loss  of 
USDA  benefits  (other  than  crop 
insurance),  expected  crop  insurance 
bffliefits,  and  the  expected 
environmental  impact. 

Federal  costs  associated  with  the 
elimination  of  crop  insurance  aa  a 
sodbuster/swampbustn  sancUon  are 
unknown  because  the  munber  of 
producers  who  will  violate  sodbuster/ 
swampbuster  provisions,  and  insure 
crops  producad  on  their  farms,  is 
impossible  to  judge.  The  actual  realized 
cost  will  depend  to  a  large  extent  on 
FCIC's  appropriately  rating  sodbuster 
and  swampbuster  acreage  that  is  planted 
and  insurmi.  Between  $500,000  and  $1 
million  in -crop  insurance  benefits  were 
denied  annually  due  to  sodbuster/ 
swampbuster  violations  in  recent  years. 
Benefits  of  a  similar  magnitude  to  the 
recent  denials  will  probably  be  paid  In 
future  years. 

Paperwork  Redactkn  Act  of  ItSS 

In  accordance  with  the  Papervirori: 
Reduction  Act  of  1995,  the  information 
collection  requirements  contained  in 
these  regulations  have  been  previously 
approved  by  OMB  and  assigned  OMB 
control  numbers  0563^-0003, 0563-0016 
and  0560-0004.  Copies  of  the 
information  collections  may  be  obtained 
from  Bonnie  Hart,  USDA.  FSA. 
Advisory  and  Corporate  Operations 
Staff.  Rf^ulatory  Review  Group.  PO  Box 
2415.  Ag  Box  0572.  Washington,  DC 
20013-2415,  8:15  a.m.-4:45  pjn., 
Monday  through  Friday,  except 
holidays,  telephone  (202)  690-2857. 

Unfimded  Mandates  Rafcnn  Ad  gf 
1995 

Title  n  of  the  Unfimded  Mandate 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost -benefit 
analysis,  for  propo^d  and  final  mies 
mth  Federal  mandates  that  may  result 
in  expenditures  of  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  JlOO  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  FC3C  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
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adopt  the  laist  costly,  more  cost- 
efiscttve  or  laaat  biudeiuome  oltsniativa 
that  achieves  the  obiectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
piovisiona  of  Title  tl  of  the  UMRA)  for 
Stats,  local,  and  tribal  govemmenti  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  rsquliementa  of  sections 
202  and  205  of  the  UMRA. 

Eascntive  Order  No.  12612 

It  has  been  detnmined  under  section 
Mm)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  Federalism  implication  to 
waiiant  the  prepanUon  of  a  Federalism 
Assaasment.  TIm  provisions  contained 
in  this  rule  will  not  have  a  substantial 
dirsct  eOsct  on  States  or  their  political 
subdivislcau,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Government. 

KafolHory  Flaxibaity  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Under  the 
current  regulations,  a  producer  is 
required  to  complete  a  crop  insurance 
acreage  report,  an  insurance  application 
and  a  continuous  contract.  If  tlie  crop  is 
damaged  or  destroyed,  the  insured  is 
requited  to  give  notice  of  loss  and 
provide  the  necessary  informatlan  to 
complete  a  claim  for  indemnity.  The 
insured  may  use  actual  records  of 
production  or  receive  a  transitional 
yield  which  does  not  require  the 
maintenance  of  production  records.  If 
the  insured  elects  to  use  actual  records 
of  acreage  and  production  as  the  basis 
for  the  production  guarantee,  the 
insured  must  report  this  infcmnation  oo 
a  yearly  basis.  Ims  regulation  does  not 
alter  those  requirements.  Hierefare,  the 
amount  of  work  required  of  the 
insurance  companies  and  Faim  Service 
agency  (FSA)  offices  delivering  and 
servicing  these  policies  will  not  increase 
significantly  frtnn  the  amount  of  wock 
currently  required,  lliis  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (S  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

EnraUve  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 


officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  publiahed  at  48  FR 
29115,  June  24, 1883. 

KncaUf*  Ordv  No.  lS77t 

The  Office  of  the  General  Counsel  has 
datsnninsd  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Older  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroective  eSact 
prior  to  the  efiective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
hnewith.  The  administrative  appeal 
provisions  in  7  CFR  parts  11  and  780 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought. 

EaviraBmaiitBl  Evainatian 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  bealu,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
impact  Statement  is  needed. 


This  final  rtile  amends  the  General 
Administrative  Regulations  (7  CFR  part 
400)  as  mandated  by  the  Federal 
Agrictdture  Improvement  and  Reform 
Act  of  1996.  The  1996  Act  removes  the 
sodbuster/swampbuster  restrictions  of 
Title  Xn  of  the  Food  Security  Act  of 
1985  (Pub.  L.  99-198)  which  preclude 
eligibility  for  crop  insurance  under  the 
Federal  Crop  Insurance  Act  (7  U.S.C 
1501  et  seq.),  to  any  person  who  in  any 
crop  year  produces  an  agricultural 
comiDodity  on  highly  erodible  land  or 
converted  wetland.  On  or  after  the 
eQsctive  date  of  July  3, 1996,  a  person 
who  produces  an  agricultural 
commodity  on  a  fimd  which  is  classified 
as  predominantly  highly  erodible  land 
or  a  converted  wetland  may  apply  for 
crop  insurance  if  the  salee  closing  date 
has  not  passed.  Until  the  effective  date, 
crop  insurance  policyholdera  must 
remain  in  compliance  with  the 
sodbuster/swampbuster  provisions. 
Since  these  provisions  are  mandated  by 
statute  and  planting  decisions  for  the 
1996  drop  year  have  been  or  will  shortly 
be  made,  it  is  impracUcle  and  contrary 
to  the  public  interest  to  publish  this  rule 
for  notice  and  comment  prior  to  making 
the  rule  efiective.  However,  comments 
are  solicited  for  60  days  after  the  date 
of  publication  in  the  Fsdaral  Rsglstsr 
and  wrill  be  considsted  by  FCIC  before 
this  rule  is  made  finaL 

List  of  Subjects  in  7  CFR  Put  400 

Crop  insurance. 


FlaalRsle 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insuiancs  Act,  as 
amended  (7  U.&C.  1501  at  set].),  the 
Federal  Crop  Insurance  Corporation 
hereby  «m«n/<«  the  General 
Administrative  Rsgulations,  (7  CFR  part 
400),  eSactiva  July  3.  ISM,  to  lead  as 
follows: 

PARr40fr-{AMENOBq 

1.  The  authority  dtadon  for  7  CFR 
part  400,  subpart  P,  continues  to  tead  as 
follows: 

ArtlisiMj  Sees,  isoe,  1516,  Pub.  L.  7S- 
430,  S2  Stst  73.  77,  ■■  amendsd  (7  U.S.C. 
ISOl  St  saq.);  isc.  1244,  Pub.  I.  99-198. 

1400147    [Amanda^ 

2.  Section  400.47,  Daiial  cfctop 
insurance,  is  amended  by  temoviiig 
paragraphs  (b),  (c),  and  (e)  and 
redesignating  paragraph  (d)  as 
paragraph  (b),  paragraph  (f)  as  paragraph 
(c),  and  paragraph  (g)  as  paragraph  (d): 

(400,48    [Amaodsd] 

3.  Section  400.48,  Protection  of 
interests  of  tenants  landlords,  or 
producers,  is  amended  by  removing 
paragraph  (b)  and  redesignating 
paragraph  (c)  as  paragraph  (b); 

f400,4«    tHsmoved  and  nsasrvdl 

4.  Section  400.49,  Certi^cotion,  is 
removed  and  reserved:  and 

(400.50    (Removed  and  Raoerved] 

5.  Section  400.50,  Graduated 
sancUora,  is  removed  and  reserved. 

Signed  in  Washington,  DC,  on  July  18, 
1998. 

Smlta  M.  Dittridc 

Deputy  Manager,  Federal  Crop  Insurwioe 
Corporation. 
IFR  Doc  90-18615  Filed  7-22-96:  8:45  unl 
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14  CFR  Part  1260 
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Oranta  and  Agioomontt  wnh 
kwdttiUona  of  HIghar  Educadon, 

^b^Aaal^^A '  flail  ■  ■  fcs.--.    a*—— ^L» 

iKMpnMS)  ana  WMf  fiOfrProin 
Oi'pMHliBtk>n>,  UnMonn  AAnlnMntlM 
RaqulrwMM  (0MB  A-110 
linplaiiianiatton) 

AQENCV:  Office  of  Procurement,  National 
Aeronautics  and  Space  Administration 
(NASA).       • 
ACnOM:  Interim  rule. 

BUMMART:  This  rule  revises  NASA's 
grant  regulations  in  order  to  adopt 
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uniform  administiative  tequiiemaots. 
Institutions  that  receive  grants  bom 
more  than  one  Federal  agency  may  find 
it  easier  to  follow  the  format  of  theso 
uniform  requirements. 
DATES:  This  rule  is- efiective  August  22, 
1996.  All  comments  on  this  interim  rule 
should  be  in  writing  and  must  be 
received  by  September  23, 1996. 
ASOnoan:  Rich  Kail,  Code  HK.  NASA 
Headquartsn,  Washington,  DC  20546. 
FOR  FURTHBt  MRMMATWN  COHTACT: 
Rich  Kail,  (202)  356-0459. 


Backgromid 

This  rule  revises  14  CFR  part  1260  to 
adopt  the  language  of  OMB  Circular  No. 
A— 110  by  using  a  format  similar  to  the 
Department  of  Energy's  regulation  at  10 
CFR  part  600.  A  new  subpart  A  provides 
the  text  of  provisions  and  special 
conditions  for  grants  and  cooperative 
agreements  and  addresses  NASA's 
authority,  definitions,  applicability, 
amendments,  publications;  deviations, 
prs-award  requiraments,  and  post-award 
requirements  currently  covered  by  14 
CFR  part  1260.  A  new  subpart  B  adopts 
the  uniform  administrative 
requirements  of  OMB  Circular  No.  A— 
110  and  includes  NASA's  choices  in 
alternatives  offered  by  A-110.  Because 
A— 110  was  already  published  for  public 
comment,  NASA's  adoption  of  the 
language  is  being  done  as  an  interim 
rule.  NASA  has  added  subpart  C, 
Administrative  Requirements  for  State 
and  Local  Govamments  (formerly  in 
OMB  Circular  A— 102  and  currently  in 
the  agencies'  Grants  Management 
Common  Rule),  which  has  been  codified 
at  14  CFR  part  1273,  FR  33694,  6-29- 
95. 

PTOoadaral  Requirements 

Review  Under  the  Regulatory  Flexibility 
Act 

The  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1960. 
NASA  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  subetaatial  number  of  small  entities. 

Review  Under  the  Paperwork  Reduction 
Act 

Under  5  CFR  1320.S(b)(2)(i),  NASA  is 
required  to  inform  polenlial  penons 
who  are  to  respond  to  the  collection  of 
information  that  such  persons  are  not 
required  to  respond  to  the  collection  of 
information  uiuass  it  displays  s 
currently  valid  OMB  control  number. 
Under  5  CFR  1320.5(b)(2)(li)(C).  this 
paragraph  meets  that  display 
requirement  by  providing  the  following 
statement:  information  coUectioa  under 


14  CFR  part  1260  is  not  changed  bylhis 
rule  and  was  previously  approved  under 
OMB  Control  Numbers  2700-0047, 
2700-0048,  and  2700-0040. 

Executive  Order  12866 

NASA  has  determined  that  this  rule  Is 
significant  under  E.0. 12866.  This 
regulation  is  needed  because  Offl 
Circular  No.  A-110  encourages  agencies 
to  adopt  uniform  administrative 
requirements  for  grants.  The  regulation 
meets  that  need  by  adopting  the 
requirements  of  A-1 10.  The  potential 
costs  and  benefits  of  the  regulatory 
action  are  that  institutions  that  receive 
grants  from  more  than  one  Federal 
agency  may  find  it  easier  to  follow  the 
format  of  these  uniform  requirements. 
These  requirements  implement  several 
Federal  statutes  applicable  to  grants, 
e.g.,  civil  rights,  clean  air  and  water,  and 
drug-free  workplace. 

List  of  Sidbiecis  in  14  CFR  Part  1280 

Grant  programs. 
TaaUMdika, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  14  CFR  part  1260  is 
revised  to  teed  as  follows: 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Subpart  A— Qanarri 

Sec 

1260.1  Authority. 

1260.2  De&nitlaas. 

1260.3  AppUcability. 

1260.4  AmendmaaL 
12ea5  PubUcatiOa. 
1260.8  Deviations. 

Pfs-Award  laqainaMata 

1260.10  Proposals. 

1260.11  Evaluation  and  selection. 

1280.12  Choice  of  award  instiiimaBt 

1260.13  Award  procedures. 

1260.14  Umitatknu. 

1260.15  Fonnat  and  nunibexing. 

1260.16  Oistributioa. 


126a20  Proviilans. 

1280.21  PublicaUoas  and  reports. 

12ea22  Extensioiu. 

1260.23  Tflnninatkm  and  enfarcement. 

I28a24  Oiaoge  in  principal  invesligBtor  or 


1280.25  Allowable  costs. 

1260.26  Flnsncial  managsawDt 
126a27  Equipment  and  other  impafty. 
128az«  Patent  ri^its. 

1280.29  Rights  in  data. 

12ea3a  NstionsI  sscuri^. 

1260.31  Nondiscrimination. 

1280.32  SubcontiKts. 

1280.33  C3aan  air  and  water. 

1280.34  nticuracient  itandaids. 
1280i35  Foceign  national  empWyae 

InveatigtfivB  requiraments. 

1260.36  Tiavel  aao  transpmatioB. 


Iparlal  CwMiimtm 

1280.50  Special  cooditions. 

120li.Sl  Coopeiative  agteemeDt  ^lecial 
condition. 

1260.52  Multiple  year  grant. 

1260.53  iDcrsniantal  funding. 
128a54  Cost  sliarii«. 
128aSS  Reports  sufastttudOB. 
1280.58  Wthholdlng. 

1260.57  TtainiiwgraBt  reports. 

1260.58  Intsiest  oaering  snroinits 
126as9  Choice  of  law. 

1280.60  Invention  raporttng  and  rights. 

1280.81  Public  InfbrniatiQa. 

1280.62  Allocstioaorrisk/HsbUity. 

1260.63  Payment— to  foreigo  acgaaisalions. 

1260.84  Customs  claaraoce  and  visas. 

1260.85  Taxes. 

1260.66  Exchanga  of  technical  data  and 
goods. 

Pert-Awara  KequiiaBaola 

1260.70  DalagaUon  of  administrstioo. 

1280.71  Supplementi  and  renewals. 

1260.72  Adlkarence  to  original  budget 
estimates. 

1260.73  Ttansfan,  novatiooa.  and  change  of 
name  agreeaents. 

1260.74  Property  use,  disposition,  and 
vesting  of  dtla. 

1280.75  RefotU. 

1260.78    Suspension  or  tacmlnstinn. 
1260.77    Qoeeout  procedures. 

:  Is  tii^iiait  Ate  Part  1188    llsltag 


Appendix  li 
efExhUls 


Subpart  B—UnNonn  AdniWsailIvs 
Reqidranisiils  tacOfantsandCooperaOva 
Agraamenla  WMti  Inaaiullona  of  Mahar 


Sec 

1260.101  Purpose. 

1280.102  Definittons. 

1260.103  BSsct  oo  othac  Istuances. 

1260.104  Deviations. 

1260.105  Subawards. 

Pia-Awafd  Ra^airaaaBb 

1268.110  Purpoae. 

1280.111  Pre-award  poUclaa. 

1280.112  Fonni  for  applying  (or  Federal 
assistance. 

1280.113  Dabsrroenl  and  iuspansioo. 

1280. 114  Special  sward  conditioos. 

1280.115  Metric  system  of  maasuramanL 

1260.116  RsKKirce  Conservation  and 
Recovery  Act  (RCRA). 

1280.117  CertiflcSUons  snd  lepnsentstiaas. 

Pesl-AwaidIii|iiliMaeli 
PinanciaJ  and  Progmm  ManagBment 
1280.120    Purpose  of  Hnsnrisl  and  pragm 


1260.121    Standards  far  finsndal 


1280.122  PaynasoL 

1280.123  Cost  sharing  or  matrlilng. 

1280.124  Progiwn  income. 

128ai2S  Revision  of  budgat  and  program 

pleas. 

1Mai28  NoD-Psdersl  audits. 

128ai27  AllowaUs  ooalB. 

128aiX8  Period  of  availabUity  of  ftiads. 


saoao 
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128ai30    Purpow  of  pnpaity  rtudirdt, 
1280.131    lajunncs  coveragB. 
12IH).132    RaaJ  proporty. 

1360.133  Fadsrally-owud  lod  Bxmpl 
piu|Mjty. 

1200.134  Equijiaiant 

126ai35    SoppliM  and  other  sxpendabla 
proporty. 

1260.136  iDbngibls  propnty. 

1260.137  Proparty  mut  relatlawbip. 

Piinui— tStondmii 
1260.140    Puxpo«e  of  pmcurMDMit 

ftaudartii. 
12eai41    RacipiBat  mpooiiUUllat. 
12eai42    Coda  of  conduct 
126ai43    CompeUtioa. 
1260.144    PiuLUiiignt  procaduiw. 
126ai45    Coat  and  piicsuialyii*. 
1260.146    Procurament  racordt. 
12aai47    Conbacl  •dministntiaii. 
12aai46    Contract  pnnrialon*. 


1260.150  Purpoaeofrapoctsmdraoords. 

1260.151  Monitoring  and  raportjngpngrsm 

parfonnancs. 

1260.152  Pmancial  reporting. 

1260.153  Ratantionand 
re(|uimDant>  rar  records. 


1260.160  Puipoaaoflannitetiooand 

1260.161  •ftnntnation 
126aie2    aifananwnL 

AAar4h»'Awanl  KaqainHaali 

12aai70    Porpoaa. 

12aai71    aoaaout  procedurea. 

1260. 172  Subiequent  adiustmenti  and 
continuing  responaibilitias. 

1260.173  CoUaction  of  amounts  dua. 

Aifl«illlA«»1^ailBafPartua»- 


:  42  U.S.C  2473(cXl).  Pub.  L  97- 
258.  M  Stat  1003  (31  US.C  6901  SI  taq.), 
and  0MB  Otcular  A-1 10. 


(a)  The  Natiooal  Aeronautics  and 
Space  Adminlatiation  (NASA)  awards 
grants  and  coopetativa  agreements 
undar  the  authodty  of  42  U.S.C 
2473(cXS),  the  Space  Act.  This  part 
1260  is  issued  under  the  authority  of  ife 
U.S.C  2473(cKl). 

(b)  The  Office  of  Management  and 
Budget  (OMB)  approved  information 
collection  tmder  Oie  I^perwork 
Reduction  Act  through  September  30, 
1998  and  assigned  OMB  control 
niunben  2700-0047,  Property 
Management  and  Control:  2700-0048, 
Patents:  and  2700-0049,  Financial 
Management  and  Control.  OMB  control 
number  2700-0047  applies  to  grants 
subiect  to  sidiparts  A  and  B  of  this  part. 


Addition^  dafinitioas  can  be  found 
in  S  1280,102. 

AdminutrDtrve  gmnl  officer.  A 
Fedecal  employee  dalegatad 
reapaoaibUity  for  pant  administration; 
e.g.,  undar  a  delegation  from  a  NASA 
grant  officer. 

Effective  date.  The  date  work  can 
be^n  and  the  recipient  can  start 
spending  grant  funds.  The  affective  data 
could  be  earlier  or  later  than  the  date  of 
signatuie  on  a  basic  award  or 
modification. 

£xteiision.  A  modificarion  of  an 
award,  which  wrould  otharwise  expire, 
to  provide  additional  time,  and  if 
appropriate,  additional  fimda  for 
completion  of  project  activities. 

Grant  apeciatist.  A  Govenmient 
employee  who  is  assigned  the 
respoosibility  of  negotiatiiig  and/or 
administerijig  pants. 

Historically  Black  Colleges  and 
Universities.  Institutions  aetermined  by 
the  Secretary  of  Education  to  meet  the 
raquiiements  of  34  CFR  608.2  and  listed 
therein. 

Minority  educational  institution.  An 
institution  determined  by  the  Secretary 
of  Education  to  meet  the  requirements 
of34  CFR  637.4. 

Multiple  year  grant.  A  grant  Cor  which 
NASA  obligates  fiinds  for  an  initial 
period  and  states  an  intention  to 
obligate  fimds  for  one  or  more 
additional  periods.  The  Initial  period 
togBtber  with  the  unfunded  periods 
exceeds  one  year  (see  S  126O.130i)). 

Non-profit  organization.  An 
organization  that  qualifies  for  the 
exemptioo  from  taxation  under  $  501  of 
the  Internal  Revenue  Code  of  1954,  as 
amended,  28  U.S.C.  SOI. 

Paformance  Report.  A  concise 
statement  of  work  accomplished  during 
the  report  period  (see  §  1260.7$(e)). 

Provision.  A  term  or  condition 
applicable  to  grants  awarded  under  this 
part  1280  (see  %  1260.20). 

Recipient  acquired  equipment. 
Equipment  purchased  or  bbricated  with 
grant  funds  by  a  ledpient  for  the 
performance  of  work  under  its  giant. 

SmoJy  business  concern.  A  concern, 
including  its  affiliates,  which  is 
independently  owned  and  operated,  not 
dominant  in  tlie  Geld  of  operation  in 
which  it  is  bidding,  and  qualifies  as  a 
small  business  under  the  criteria  and 
size  standards  in  13  CFR  part  121. 

Snia7f  disadvantaged  business 
concern.  A  small  business  concern 
owned  and  controlled  by  individuals 
who  are  both  socially  and  economically 
disadvantaged  (within  the  meaning  of 
$  8(a  (5)  and  (6)  of  the  Small  Busineaa 
Act,  as  amended;  IS  U.S.C.  637(a  (5) 
and  (8);  and  13  OHt  24). 


Special  condition.  A  term  or 
condiUon  that  Is  not  applicable  to  all 
grants  or  is  temporary  in  nature  (see 
S  1280.50). 

Summary  of  Retearch.  A  dacument 
summarixing  the  raeults  of  the  entire 
pmiect,  which  include*  bibliographias, 
abstracts,  and  lists  of  other  media  in 
which  the  leaaarch  was  discussed  (see 
$1280.7S(0(1)). 

Supplement  The  document  NASA 
uses  to  effect  changes  and  renewals  to 
grants  and  cooperative  agreements. 
They  can  be  awarded  unilaterally  at  the 
diacretion  of  the  grant  officer. 

Women-owned  small  business 
concern.  A  small  business  concern  that 
is  at  least  51  percent  owned  by  woman 
who  are  U.S.  citizens  and  who  also 
control  and  operate  the  business  (15 
U.S.C  837(d}). 

Subparts  A  and  B  of  this  part  1280 
establiidi  policies  and  procedures  for  all 
grants  and  cooperative  agreements 
awarded  by  NASA  to  educational 
institutions  and  other  ;Don-p(ofit 
organizations. 


fiaaa4 

This  part  1260  will  be  amended  by 
publication  of  changes  in  the  Federal 
Bagiiter.  Changes  that  require 
immediate  dissemination  may  be  issued 
as  Grant  Notices. 

IIMOlS    PaMeaBan. 

(a)  The  NASA  Grant  and  Cooperative 
Agreement  Handbook  is  publisned  as 
part  1260  of  title  14  of  the  Code  of 

Federal  Regulations  (CFR). 

(b)  Subscriptions  to  die  NASA  Grant 
and  Cooperative  Agreement  Handbook 
may  be  purchased  irom  the 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington,  DC  20402,  telephone 
number  (202)  512-1800.  Requests 
should  cite  GPO  Subscription  Stock  No. 
933-001-00000-8.  A  subscription 
consists  of  the  basic  edition,  plus  all 
changes  issued  for  an  indefiiiite  period. 


(a)  A  deviation  is  required  for  any  of 
the  following. 

(1)  When  a  prescribed  provision  (but 
not  a  special  condition)  set  forth 
veibatim  in  this  part  1280  is  modified 
or  omitted. 

(2)  When  a  provision  is  set  finth  in 
this  part  1260,  but  not  for  use  veibstim, 
and  the  Center  substitutes  a  provision 
which  is  inconsistent  with  the  intent, 
principle,  and  .substance  of  the 
providon. 

(3)  Whan  a  farm  pmoibed  by  this 
part  1260  is  aheied  or  another  form  is 
used  in  its  place. 


Fedbnl 
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(4)  When  limitations,  imposed  by  this 
handbook  upon  the  use  of  a  grant 
provision,  form,  procedure,  or  any  oOier 
grant  action,  are  changed. 

(5)  When  a  form  is  ciealed  (or 
recipient  use  that  constitutes  a 
"Collection  of  Information"  within  the 
meaning  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  35)  and  its 
impIemenlaUon  in  S  CFR  part  1320. 

(b)  Requests  for  authori^  to  deviate 
from  this  part  1260  shall  be  submitted 
to  the  Office  of  I^rocurement.  NASA 
Headquarters,  Contract  Management 
Division  (Code  HK).  Requests,  signed  by 
the  Procurement  Oifficer,  shall  contain: 

(1)  A  full  description  of  the  deviation, 
the  dnnimstancas  in  which  it  will  be 
used,  and  identification  of  the 
requirement  from  whi<ji  a  deviation  is 
sought; 

(2)  The  rationale  for  the  request, 
pertinent  background  information,  and 
the  intended  eSsct  of  the  deviation; 

(3)  The  name  of  the  recipient, 
identification  of  the  grant  affscted,  and 
the  dollar  value; 

(4)  A  statement  as  to  whether  the 
deviation  lias  been  requested 
previously,  and,  if  so,  details  of  that 
request;  and 

(5)  A  copy  of  legal  counsel's 
concurrence  or  comments. 

(c)  Where  it  is  necessary  to  obtain  a 
deviation  on  OMB  Circular  A-110 
(Subpart  B  of  this  part).  Code  HK  will 
process  all  necessary  documents  in 
accordance  with  %  1260.104. 

Pre-Awaid  RaqiuremeaH 


|iao.io 

(a)  A  grant  can  result  from: 

(1)  An  NRA,  AO,  CAN  or  BAA.  A 
proposal  submitted  in  response  to  a 
broad  agency  announcement  (BAA) 
such  as  a  NASA  Research 
Aimouncement  (NRA),  Announcement 
of  Opportunity  (AO),  Cooperative 
Agreement  Notice  (CAN),  an 
agencywide  program  announcement 
such  as  the  Graduate  Student  Research 
Program,  or  after  approval  by  the 
Associate  Administrator  for 
Procurement  or  designee.  NRA's  and 
BAA'S  are  described  in  the  NASA  FAR 
Supplement  (NFGS)  48  CFR  part  1835. 
AO's  are  described  in  48  CFR  part  1870, 
subpart  1870.1. 

(2)  An  unsolicited  proposal.  Guidance 
on  unsolicited  proposals  is  contained  in 
the  Federal  Acquisition  Regulation 
(FAR)  48  CFR  subpart  15.5  and  NFS  48 
CFR  subpart  1815.5.  The  synopsis 
requirement  in  FAR  48  CFR 

IS. 507(b)(4),  however,  does  not  apply  to 
the  grant  process.  Contact  with  NASA 
tedmical  personnel  prior  to  proposal 
submission  is  encouraged  to  determine 


if  preparation  of  a  proposal  is 
warranted.  These  discassions  should  be 
limited  to  understanding  NASA 
research  needa  and  do  not  jeopardla 
the  unsolidtad  status  of  any 
subsequently  submitted  proposal. 

(b)  'The  proposal  shall  contain  a 
detailed  narrative  description  of  the 
work  to  be  undertaken,  bicluding  the 
objectives  of  the  project  and  the 
applicant's  plan  for  carrying  it  out. 

(1)  Budget  content.  All  proposals  shall 
include  budget  data  as  prescribed  in  the 
Budget  Summary  in  Exhibit  C  of  the 
appendix  to  this  subpart  A  of  this  part 
1260.  Nanative  detail  must  support  the 
budgets  ss  designated  in  Exhibit  C  to 
Appendix  to  this  subpart. 

(i)  Cost  issues.  The  recipient 
institution  is  responsible  for  ensuring 
that  costs  charged  are  allowable, 
allocable,  and  reasonable  under  the 
applicable  cost  principles  governed  by 
OMB  Circular  Nos.  A-21  and  A-122. 
For  other  details  see  $  S  1260.25  and 
1260.127. 

(ii)  Indirect  Costs.  Subject  to 
applicable  cost  principles,  rates  are 
negotiated  between  recipients  and  the 
cognizant  agencies  assigned  under  OMB 
Qrcular  No.  A-21.  NASA  is  required  to 
apply  the  negotiated  rate  for  all  grants 
awarded. 

(iii)  Cost  sharing.  NASA  may  accept 
cost  sharing  when  voluntarily  offered, 
and  all  awards  including  cost-sharing 
are  subject  to  §$  12e0.13(c)  and 
1260.123.  The  amount  of  cost  sharing 
will  not  be  a  bctor  in  determining 
whether  to  select  a  proposal  for  award. 
However,  recipients  may  be  requested  to 
secure  nonfederal  matching  funds  equal 
to  the  program  portion  to  training  and 
education  grants. 

(2)  Multiple  year  grants,  in  accordance 
with  NASA  policy  to  foster  continuity 
of  research,  multiple  year  grant 
proposals  are  encouraged,  where 
appropriate,  for  a  period  generally  up  to 
three  years.  Continuing  research 
programs  will  be  subject  to  peer 
evoluation  at  least  once  every  three 
years.  Proposals  for  multiple  year  grants 
shall  describe  the  entire  research  project 
and  include  a  complete  budget  for  year 
one  and  separate  estimates  for  each 
subsequent  year  (see  §  1260. 13(b)). 

(c)  Certifications  and  assuronces  shall 
be  made  in  accordance  with  §  1260.117, 
as  follows. 

(1)  Civil  rights  requirements. 
Annually,  recipients  must  furnish 
assurances  on  NASA  Form  1206  of 
compliance  with  civil  rights  statutes 
specified  in  14  CFR  parts  1250  through 
1252. 

(2)  Debarment  and  suspension,  drug- 
free  workplace,  and  lobbying  NASA 
pants  are  subject  to  the  provisions  of: 


14  CFR  part  1285,  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement):  GovemmaBtwida 
requiraments  for  Dnig-Pree  Woifcplaoe 
(Grants),  unless  excepted  by  S  126S.110 
or  $  1265.610;  and  14  CFR  part  1271 
"New  Restrictions  on  Lobbying."  These 
certifications  are  required  to  be 
submitted  with  each  proposal,  including 
extensions.  NASA  does  not  require  any 
particular  iinm  or  format,  but  does 
require  specific  language. 


{11M.11 

(a)  General,  Technical  evalualian  of 
proposals  will  be  conducted  by  the 
cognizant  NASA  technical  office  and 
may  be  based  on  peer  reviews. 

(b)  Under  NRA's,  AO's,  CAN'S,  and 
other  BAA's.  The  selecting  official  will 
furnish  the  grant  officer  a  signed 
selection  statement  and  a  tedmical 
evaluation  based  on  the  evaluation 
criteria  stated  in  the  NRA,  AO,  CAN,  or 
BAA.  If  a  proposal  is  not  selected,  the 
proposer  will  be  notified  in  accordance 
with  tiie  NRA,  AO,  CAN,  or  BAA. 

(c)  Under  unsolicited  proposals.  (1) 
The  evaluation  of  unsolicited  proposals 
must  consider: 

(i)  If  the  subject  of  the  proposal  is 
available  to  NASA  from  another  source 
without  restriction. 

(ii)  If  the  proposal  closely  resembles 
a  pending  competitive  acquisition  or  a 
current,  open  BAA's  under  which  the 
unsolicited  proposal  could  be  evaluated. 

(iii)  If  the  research  proposed 
demonstrates  an  innovative  and  unique 
method,  approach,  or  concept 

(iv)  The  proposals  overall  scientific  or 
technical  merit 

(v)  llie  potential  contribution  to 
NASA's  mission. 

(vi)  The  offeror's  capabiUties,  related 
experience,  fadlUies,  techniques,  or 
unique  combinations  of  these  which  are 
integral  foctois  for  achieving  the 
proposal  objectives. 

(vii)  The  qualifications,  capabilities, 
and  experience  of  the  proposed 
principal  investigator,  team  leader,  or 
key  personnel  who  are  critical  in 
achieving  the  proposal  objective*. 

(2)  An  unsolicited  proposal 
recommended  for  acceptance  shall  be 
supported  by  a  justification  for 
Acceptance  of  an  Unsolidtad  Proposal 
QAUP)  prepared  by  the  cognizant 
technical  office.  The  )AUP  shall  be 
submitted  for  the  approval  of  the  grant 
officer  after  review  and  concurrence  at 
a  level  above  the  technical  officer.  The 
grant  officer's  signature  on  the  award 
document  will  indicate  approval. 

(3)  NASA  will  promptiy  notify  in 
writing  each  organization  that  submitted 
a  proposal  that  will  not  be  funded. 
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Piopoaals  will  be  tetumed  oaly  when 
raqueded. 

(d)  BquipmaBt  jattificatSon  or  tiuv^ 
fiutificatkm-  Tbaaa  docuatents  will  be 
submittsd  by  the  tBrhnlcil  office  for 
grant  officer  approval  whan  more  than 
half  of  the  propoead  budget  li  lot 
equipment  or  travel  and  Maori  atad 
indiract  cost.  The  jiutificatiaa  ah^ 
deecribe  the  extant  to  which  the 
equipment  or  travel  ia  necaaaary.    . 

(3]  Proposal  budget  emb$atioa.  (1) 
The  technical  officer  will  review  the 
budget  for  conformance  to  ptugiam  -^ 
resuiiaoMDts  and  hind  availability, 
indicating  the  resuha  of  thia  nviaw  in 
Column  B  of  the  nopoaed  budget. 

(2)  The  giant  officer  will  review  the 
budget,  and  any  changea  made  by  the 
technical  officer,  to  iaeotify  any  item 
which  may  be  unallowable  unoer  the 
coat  prindplea,  or  which  appear 
mueaaonable  or  imneceeaary.  The  nant 
officer  Mrill  complete  Column  C  of  uie 
propoaad  budget  after  Hianiaaing 
significant  changea  with  the  recipient. 
Any  request  lor  details  ahould  be 
limited. 

(f)  Incremental  funding.  NASA 
reserves  tlie  right  to  either  fully  fund  or 
incrementally  fund  grants.  Grants  with 
anticipated  annual  funding  exceeding 
SSOJXW  may  be  funded  for  leaa  than  the 
amount  stated  in  the  proposal, 
provided: 

(1 )  Two  incraments  per  grant  year  are 
authorized.  The  second  increment  will 
be  the  balance  of  funding  for  the  year. 

(2)  The  special  condition  S  1260.53, 
IncrementBl  Funding,  is  included  in  llie 
pant 

(g)  Printing,  binding,  and  dupticaHng. 
Propoaals  for  eBorts  that  involve 
printing,  binding,  and  duplicating  in 
excess  of  25,000  pages  are  subject  to  the 
Government  Printing  and  Binding 
Regulations,  No.  26,  February  1990,  S. 
Pub.  101-g,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (203) 
512-1800,  published  by  the 
Coogressional  Joint  Ommdttae  <m 
Printing.  The  technical  office  will  refer 
such  proposals  to  the  Installation 
Central  Printing  Management  OfBoer 
(ICPMO).  The  giant  officer  will  be 
advised  in  writing  of  the  results  of  the 
ICPMO  review. 

(h)  Bights  in  data.  Section  1260.29  is 
adequate  only  for  grants  for  basic  or 
appUed  research  where  the  principal 
purpose  (or  only  expected  NASA 
involvement)  is  the  publication  or 
disaemination  of  the  results,  such  as  in 
journals  or  NASA  puhlicatioos  (see 
$  1260.21). 

(i)  Clean  Air  and  Federal  Water 
Pollution  Control  Ads. 

(1)  By  accepting  a  grant  that  contains 
$  1260.33,  the  recipient  agieea  that  the 


expaodlture  of  Bant  iunda  la  in 
compliance  wlm  the  Acta. 

(2)  Tlw  Aifaniaiatmtiir  may  approve 
exemptions  from  this  prohibition  under 
cartain  ciraunatancea  under  E.0. 11736. 
Haquesta  for  exemptions  or  renewals ' 
thereof  shall  be  made  to  the  OfTice  of 
Procurement,  NASA  Headquarters, 
Cootract  Management  Diviaioo  (Code 
HK),  Waafaington,  DC  20S46. 


Iimu   CMaaofi 

(a)  Thia  aectiaa  and  S  1260.111 
provide  suidanoa  on  the  appropriate 
dunce  «  award  inatrumoita  consistent 
with  31  U.S.C.  6301  to  6306. 
Throughout  i  1260.12f,  the  term  "grant" 
does  not  include  "cooperative 
egieements." 

(b)  A  procurement  contract  is  a 
mutually  binding  legal  relationship 
obligating  the  seller  to  furnish  supplies 
or  services  (including  cxinstruction),  and 
the  buyer  paya  for  them. 

(1)  tlie  pruidpal  puipoae  of  a 
procuramant  contract  is  to  acquire,  for 
NASA's  direct  use  or  bonefit,  a  well- 
defined,  specific  effort  clearly  required 
for  the  aocompliahment  of  a  scheduled 
NASA  miaaion  or  project. 

(2)  If  it  is  determined  that  a 
procurement  contract  is  the  appropriate 
type  of  funding  instrument  to  meet 
NASA's  purposes,  the  procurement 
shall  be  conducted  under  the  FAR  and 
the  NFS. 

(c)  A  grant  shall  be  used  as  the  legal 
instrument  to  reflect  a  reUlionahip 
between  NASA  and  a  recipient 
whenever  the  principal  purpose  is  the 
transfar  of  a  thing  of  value  to  the 
recipient  to  accomplish  a  public 
purpose  of  support  or  stimulation 
authorized  by  Federal  statute.  The 
following  general  characteristics  meet 
the  statutory  criteria  for  use  of  a  grant: 

(11  Substantial  involvement  is  not 
expected  lietween  NASA  and  the 
ladpienl  when  carrying  out  the  activity. 

(2)  The  exact  course  of  the  work  and 
its  outcome  cannot  be  defined  precisely 
and  specific  points  in  time  for 
achievement  of  significant  results 
cannot  be  realistically  specified. 

(3)  Simplicity  and  economy  in 
execution  and  administration  are 
mutually  desirable. 

(4)  Grants  are  distinguished  from 
contracts  in  that  grants  provide  financial 
or  other  tangible  assistance  to  the 
recipient  to  carry  on  a  fairly 
autonomous  research  program.  - 

(d)  The  following  defines  various 
types  of  NASA  grants: 

(1)  A  rasearch  grant  is  used  to 
accomplish  a  NASA  objective  through 
stimulating  or  supporting  the 
acquisition  of  knowledge  or 
understanding  of  the  stdiject  or 


phenomena  under  study,  or  attempting 
to  determine  and  exploit  the  potential  of 
scientific  discoveries  or  improvementa 
in  technology,  materials,  prtx»sses, 
methods,  devices,  or  techniques  and 
advance  the  state  of  the  art. 

(i)  The  research  requires  long  term 
inm>art  (i.e,.  In  excess  of  one  year)  for 
the  study  to  mature  to  maximum 
scientific  aBsclivaiees  (thia  does  not 
preclude  shorter-term  giants; 

(ii)  NASA  desires,  or  the  nature  of  the 
proposed  investigation  is  such,  that  the 
rednient  will  bear  prime  reaponsibillty 
for  me  conduct  of  research,  and 
exercises  judgment  and  original  thou^t 
toward  attaining  the  sdentific  goals 
within  broad  paremetere  of  the  research 
araaa  proposed  and  the  resources 
provided:  . 

(ill)  Meaningfol  technical  reports  (as 
distinguished  from  Psrformance 
Reports)  can  be  prepared  only  as  new 
findings  are  mada,  rather  than  cm  a 
predetermined  time  schedule. 

(2)  An  education  grant  is  an 
agreement  that  provides  funds  to  an 
educational  institution  or  other 
nonprofit  organizations  within  one  or 
more  of  the  following  areas: 

(i)  Capturing  student  interest  and/or 
improving  student  performance  in 
science,  mathematics,  technology,  or 
related  fields; 

(ii)  Enhancing  the  skill,  knowledge,  or 
ability  of  taacbers  or  fiunilty  membars  In 
science,  mathematics,  or  teclmol«y; 

(Ui)  Supporting  national  educatfoiial 
reform  movements; 

(iv)  Conducting  pilot  programs  or 
research  to  indease  partidpation  and/or 
to  enhance  performaace  in  sdence, 
mathematics,  or  technology  education  at 
all  levels:  and 

(v)  Developing  instructional  materials 
(e.g.,  teecher  guidea,  printed 
publications,  computer  software,  and 
videotapes)  or  natwoiked  Information 
aarvices  for  education. 

(3)  A  training  grant  is  an  agraranent 
that  provides  foods  to  an  educational 
institution  or  other  non-profit 
organization  solely  by  providing 
acholarships,  fellowships,  or  stipends  to 
students,  teachers,  and/or  faculty. 

(i)  NASA  training  giants  are  awarded 
to  colleges,  universities,  or  other  non- 
profit organizations;  not  to  individual 
students,  teachere,  or  faculty  members, 
it  is  the  responsibility  of  the  institution 
receiving  the  grant  to  approve  the 
faculty,  teachere,  and/or  students  who 
will  participate  in  the  spedfic  program, 
in  cooperation  with  NASA.  If  a  student, 
teacher,  or  faculty  member  ceases  to 
partidpate  in  the  program  for  any 
reaaon,  the  institution,  with  prior  NASA 
approval,  may  appoint  anotosr  atudant, 
teacher,  or  faculty  member  to  complete 
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the  lemaining  portion  of  the  grant 
period.  Replacement  students,  teachers, 
and/or  faculty  electing  to  apply  for  the 
following  program  year  are  not 
automatically  entitled  to  an  award  and 
are  subjed  to  the  evaluation/selection 
procedures  administered  to  new 
applicants.  Any  partidpant  receiving 
support  under  a  NASA  training  grant 
may  not  concurrenUy  hold  another 
Federal  fellowship  or  traineeship. 

(li)  No  applicant  shall  be  denied 
consideraUon  or  appointment  on  the 
grounds  of  race,  creed,  color,  national 
origin,  age,  sex,  or  disability. 

(ui)  Students  and  faculty  receiving 
direct  support  under  a  NAiSA  training 
grant  must  be  U.S.  dtizms. 

(iv)  Duration  of  the  award  is  program 
spedfic.  Refer  to  program  polides  and 
procedures  for  de^ls.  Renewal  is 
contingent  upon  a  successfol 
performance  evaluation  as  prescribed  by 
the  program,  concurrence  l^  the  NASA 
technifal  officer,  and  the  availability  of 
funds. 

(v)  No  substantial  Involvement  is 
expected  between  NASA  and  the 
redpienL  A  student  or  faculty  member 
receiving  support  under  a  NASA 
training  grant  does  not  incur  any  formal 
obliration  to  the  GovemmenL 

(vi)  Unuaed  funds  may  be  carried  over 
Into  the  following  program  year  without 
further  NASA  approval.  This  cany-over 
amount  need  iiot  be  shown  in  the 
budget  for  the  next  program  year. 

(vii)  The  use  of  training  grant  funds  to 
acquire  equipment,  passenger  carrying 
vehides,  land  (or  any  interest  therein), 
or  to  acquire  or  construd  facilities  will 
not  be  permitted.  Government  furnished 
.  equipment  will  not  be  provided. 

(viii)  All  foreign  travel  must  be  clearly 
essential  to  the  research  effort  and  must, 
to  be  charged  to  a  grant,  have  the  prior 
written  approval  of  the  NASA,  technical 
officer  and  the  grant  officer  for  each  trip, 
regardless  of  its  induaion  in  the 
proposal  budget. 

(ix)  An  Administretive  Report  must  be 
submitted  under  the  guidelines 
described  by  the  spedfic  program 
polides  and  procedures. 

(4)  A  fadlitiee  grant  can  be  issued  by 
NASA  under  the  authority  of  the  Spece 
Act,  42  U.S.C  2473(cMS).  It  is  used  to 
provide  for  the  acquisition, 
construction,  use,  maintenance,  and 
disposition  of  fadlitiee.  Facilities,  as 
usad  In  this  subpart,  means  property 
used  for  production,  maintananoe, 
research,  developnent,  er  tssting. 

(1)  Prior  approval  by  the  Assooate 
Administrator  of  Procurement  and  a 
review  by  legal  counsel  to  assure  legal 
suffidency  are  required.  It  is  unlikely  an 
award  wiU  be  made  unless 
Congressionally  mandated. 


(ii)  To  obtain  approval,  prior  to 
proceeding  with  the  award  a  package 
will  be  forwarded  to  the  Director, 
Contract  Managammt  Diviai<m  (HK), 
that  includes  potiDent  background 
infoimaUoo,  detailed  rationale  far  tits 
request,  dollar  value,  and  name  of  the 
redpient 

(e)  A  cooperative  agreement  ahall  be 
uaed  as  tha^egal  instrument  to  refied°B 
relationship  between  NASA  and  a 
redpient  wmenever  the  prindpal 
purpose  is  the  transfer  of  a  thing  of 
value  to  the  redpient  to  accomplish  a 
public  purpose  of  support  or 
stimulation  authorized  by  Federal 
'Statute  and  substantial  involvement  is 
expected  between  NASA  and  the 
redpient  during  performance  of  the 
contemplated  activity.  Under  31  U.S.C 
6305,  characteristics  inherent  in  a 
cooperative  agreement  include  those 
that  apply  to  a  grant,  plus  the  following: 

(1)  Substantial  NASA  involvement  in 
and  contribution  to  the  technical 
aspects  of  the  effort  are  necesaary  far  its 
accomplishment.  This  could  involve  an 
active  NASA  role  in  collaborative 
relations,  acc»ss  to  a  NASA  site  or 
equipment,  or  sharing  NASA  facilities 
and  personnel: 

(2)  the  projed,  conducted  as 
proposed,  wculd  not  he  possible 
without  extensive  NASA-radpient 
technical  collaboration; 

(3)  The  nature  of  the  collaboration  can 
be  dearly  defined  and  spedfied  in 
advance  (special  provision  S  1260.51 
shall  be  umd).  Cooperative  agreements 
would  be  appropriate,  for  instance, 
where  a  university  Investigator  works 
for  a  substantial  amount  of  time  at  a 
NASA  Center  (or  a  NASA  investigstor 
works  at  a  university),  or  when  the 
collaboration  is  such  that  a  jointiy 
authored  report  or  education  curriculum 
produd  is  appropriate. 

(f)  Grants  and  cooperative  agreements 
with  foreign  organizations  are  awarded 
under  the  authority  of  the  Space  Act.  42 
U.S.C  2473(cMS). 

(1)  Before  initiating  action,  the  grant 
officer  shall  coordinate  with  the 
Haodquaitets  Office  of  External 
Relations,  International  Relations 
Division  (Code  IR).  Giants  to  other  than 
foreign  government  institutions  require 
a  review  by  the  Office  of  General 
CounssL 

(2)  it  is  NASA  policy  tiiat,  in  general, 
research  will  be  accompUstied  on  a  no- 
exchange-of-fimds  basis  with  foreign 
entities.  In  tliese  cases,  NASA  enten 
into  agreements  undertaking  projects  of 
international  sdentific  collaboration.  In 
rare  instances,  NASA  may  enter  into  an 
international  agreement  imder  whiph 
funds  will  be  transferred  to  a  foreign 
redpienL 


liadU    Aw 

(a)  Multiple  year  grant.  NASA  policy 
is  to  make  maximum  use  of  multiple 
year  giants  to  support  reaeaich  projects 
tiiat  may  span  several  years. 

(1)  At  tin  time  a  reeoarch  proposal  is 
recommended  for  award,  a  oadsion  will 
be  made  whether  to  award  a  multiple 
year  giant.  Special  condition  J  1260.52. 
Multiple  Year  Grant,  would  lie  induded 
at  award, 

(i)  For  the  periods  approved  in 
S  1260.52,  neither  a  new  proposal  nor 
another  technical  evaluation  Is  requind 
uinleas  a  special  need  for  review  is 
indicated  through  monitoring  the 
project  and  its  reports,  by  the 
introduction  of  work  outside  the  scope 
of  the  approved  proposal,  or  by  the  need 
for  substantial  unantidpated  funding. 

(ii)  A  funded  extension  beyond  the 
period  listed  in  §  1260.52  may  be  made 
by  using  the  provision  $  1269.22, 
Extensions.  'This  requires  the 
submission  of  a  new  propoaal,  sulqed  to 
full  review  as  discussed  in  $$  1260.11 
and  1280.71(b),  plus  consideration  of 
the  Umely  submission  of  reports  as 
required  in  $  1260.21. 

(2)  Normally,  each  year  of  a  multiple 
year  grant  will  be  funded  at  the 
approximate  level  in  the  original  award 
instrument.  However,  NASA  program 
constraints  and  developments  vrithin 
the  project  may  dictate  adjustment  in 
the  originally  antidpated  level.  When 
the  actual  di^re  bom  the  plaimed 
funding,  the  technical  officer  shall  mark 
up  Column  B  of  the  budget  summsry 
and  sand  It  to  the  grant  officer  with  ua 
explanation.  The  redpient  may  rebudget 
under  the  grant  provisions  to  keep  the 
projed  Mrithin  the  fonding  actually 
provided. 

(b)  Annual  grant  Grants  may  be 
awarded  for  a  short  term  (e.g.,  on  an 
annual  basia)  and  may  be  extended,  if 
appropriate,  as  described  in  $  1260.71. 
Extensions  should  be  executed  prior  to 
the  grant  expiration  date. 

(c)  Cost  sharing.  NASA  grant 
redpients  usually  gain  no  measuraiile 
benefit  bom  grants,  other  than 
conducting  the  research.  Cost  sharing 
ttased  on  mutuality  of  interest  applies  to 
NASA  grants  where  the  grant  officer  has 
reason  to  believe  that  the  redpient  will 
benefit  from  the  research  results  tluough 
sales  to  QOD-Fedsral  enUtiss  (see 

$  1260.123)  When  cost  sharing  is  used, 
the  grant  officer  shall  use  a  Spedal 
Condition  substantially  as  shown  in 
S  1260.54. 

(d)  Partial  support.  NASA  may 
provide  partial  support  for  a  research 
projed  or  conference  where  additional 
funding  may  be  provided  by  other 
Federal  agendas.  If  the  grant  also 
involves  cost  sharing  by  the  redpient. 


Fadwal 
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tha  gnat  offioet  will  eonin  that 
S  1280.54  appliw  only  to  the 
Pedaial  AmdiDg. 

11210.14    UnMMem. 

(a)  Aa  a  nuttar  of  poUcy,  NASA  doa* 
not  award  giants  to  conunennol  finna. 
Howaver,  Coopeiative  AgnemaDts  may 
be  amidad  to  csnimarcial  Snaa  in 
acootdanca  with  S  1280.300. 

(b)  NASA  doaa  not  award  gianta  tor 
dciutiva  aaaiatanm  purpoaea,  but  only 
to  meet  program  obtacdvaa.  Raaaard>  In 
any  academic  disdpUne  ralMad  to 
NASA  inteieats  normally  will  qualify. 
However,  advice  of  legal  counaal  ihould 
be  Bought  in  unusual  aituaUcoa,  or 
whan  unusual  profect  activitiaa  or 
organizational  attributes  are  evidanL 

(c)  H  is  NASA's  policy  that  non- 
monetaiy  (zero  dollar)  grants  or 
cooperative  agieemenia  aball  not  be 
used  (sxcspl  for  no.«)a<  extensions]. 
Loans  of  Goveniment  personal  properly 
not  associated  with  a  contract,  grant,  or 
cooperative  agreement  under  31  U.S.C 
6301  to  6308,  and  made  imder  the  ' 
Act  of  1958,  should  be  const 
loan  ^reements. 

(d)  Grants  and  cooperative  agreements 
shall  not  be  used  ss  legal  instniments 
for  consulting  service  arrangements  (see 
48  CFR  subpart  37.2  (FAK)  and  48  CFR 
subpart  18237.2  (NFS)). 

tlZSatt    FonnMSMlMimbartig. 

(a)  Genera/,  A  grant  shall  be  brief, 
containing  only  thoae  provisions  and 
special  conditions  necessary  to  protect 
the  interests  of  the  Government. 

(b)  Formats.  Those  shown  in  Exhibit 
B  of  die  appendix  to  this  subpart  A  aball 
be  used  for  the  award  of  all  NASA 
grants  and  cooperative  agreementa. 
Computer-generated  versions  are 
allowed.  Provisions  for  grants  with  U.S. 
organizations  shall  be  incorporated  by 
refsience,  and  preprinted  checklists 
may  be  used.  Special  condidona  and 
provisions  for  grants  with  foreign 
organizations  will  be  printed  in  fiill  text. 
An  acceptance  block  may  be  added 
when  the  grant  oftcer  Bnds  it  necessary 
to  require  bilateral  execution  of  the 
grant  When  attaching  detailed  budgets, 
salaries  %idll  not  be  revealed. 

(c)  The  Utntification  numbering 
sytlam.  (I)  tor  reaeatcfa,  educaUoo,  and 
farilitiaa  jwwa.  numbering  shall 
canloaB  t»ltFS  48  CFR  1804.7102-^, 
except  thai  a  NAG  prefix  will  be  used 
in  lieu  of  *•  NAS  prefix  The  prefix 
designation  will  include  the  Center 
Identification  Number  e.g..  NAGS 
would  be  the  Goddard  prefix 
designation.  Tliey  will  be  sequentially 
nun^iered. 

(2)  Cooperative  agreements  will  use 
the  prefix  NCC  plus  the  Center 


IdimtlfiraHon  Number.  They  wiUbe 
MuantiaUy  numberad. 

(3)  IMnlng  grants  will  uaa  the  praBx 
NGT  plus  the  Canter  Idsntificatian 
NHmber.  They  will  be  aequentially 
nunmaiad. 

(4)  Tile  Catalog  of  Federal  Domeatic 
Aaalstamx  (CFDA)  Numbers  does  not 
apply  to  NASA  ( 


at  aoy  time  during  the  coune  of  Uw 
invastigMkn.  All  liiioniiattai  disaamlBalMl 
•a  a  nsult  of  the  9«Bt  shall  eoolaia  a 
stBMsant  whidi  acknowWl^s  NASA's 
support  aad  idastifias  lbs  nant  by  Bumber 
(a4.,  '*Tha  matarial  is  baaad  upoo  wok 


suppartsd  by  NASA 

-'T. 


fi2«ai* 

Copies  of  grants  and  supplements  will 
be  provided  to:  payment  omoas  (original 
copy):  technical  officers;  administrative 
grant  officars  when  delegated:  the 
NASA  Center  for  AaroSpace 
informaUao  (CASI).  Attm  Document 
Ptocaaaiiig  SecUan,  800  Elkridge 
\MnMT^  Road,  Linthicum  Heists, 
Mnylond  21000-2934;  and  other 
approptiala  offioea.  The  statement  of 
work  aocapted  by  NASA  and  a  copy  of 
the  approved  budget  will  be  provided  to 
the  administrative  grant  officers.  CASI 
will  also  FBcaive  the  statement  of  work. 
The  file  will  record  the  addreasaa  for 
dlstributica. 


fiaaoao   nmtalena. 

(a)  The  provisions  set  forth  tn 
$§1260.21  through  1260.37  shall  be 
incorporated  by  reference  and  made  a 
part  of  NASA  research  grants,  education 
grants,  and  cooperative  agreements  with 
U.S.  educational  institutions  and 
nonprofit  organizations. 

(bj  In  trailing  gtanta,  the  provlsiaoa  of 
the  following  seiDti<m  virlll  be 
incorporated:  §$  1260.22, 1260.23, 
1260.2S.  1260.26, 126.28, 1260.29, 
1260.31,  and  1269.35. 

(c)  In  facilities  grants,  provislans  will 
be  selected  on  a  case-by-caae  basis. 

(d)  In  research  grants  awarded  to 
foreign  organizations,  the  provisions  of 
the  following  sections,  modified  as 
iMcesaary,  will  be  in  full  text: 

SS  1280.21, 1260.22, 1280.23, 120.24, 
1260.26, 1260.27, 1260.32.  and  1280.36. 
References  will  not  be  used  to 
handbotdcs,  statutes,  or  other  regulations 
which  the  recipient  may  neither  have 
access  to  or  can  realisdcally  be  expected 
to  comply. 

(e)  whenever  the  word  "grant" 
appears  in  sections  SS  1260.21  through 
1260.38,  it  shall  be  deemed  to  include, 
as  appropriate,  the  term  "cooperative 
agraeiiient  . 

(()  Section  1260.148  and  Appendix  A 
to  subpart  B  to  part  1260  address 
pnvialaos  to  be  used  In  contracts 
awarded  by  recipients. 


No(s) 


(b)  Reports  shall  ba  in  the  Ei«Ush 
Isnpiaga,  infcnnal  in  nature,  and  onlinarily 
not  sxoasd  three  pagM  (Bot  countina 
bibUograpbiss,  abstiacis,  and  lists  «  other 
media).  Tbs  ractpiaat  sfaall  nhodt  tha 
following  reports: 

(1)  A  Parfoimanca  Report  fcr  all  but  the 
final  yaar  of  tha  grant  udinport  is  due  60 
days  beibn  the  annlvsnaiy  date  of  the  grant 
snd  shall  briefly  daicriba  what  was 
accompUshad  ourtag  tha  laportittg  period  as 
outUnad  in  $  128aUl(d).  A  ■pedal 
provision  specifying  mora  faaquant  laporting 
may  b«  raqulrad. 

(2)  A  Summary  of  Reaeatcfa  (or  Educational 
Activity  Report  in  the  case  of  Education 
Grants)  ia  due  within  90  days  sfter  the 
expiration  data  of  tha  grant,  ragsrdlaea  of 
whether  or  not  support  la  continood  under 
another  grant  This  report  shall  be 
comprehensive  summary  of  significant 
accompUslunants  during  the  duradoa  of  the 
grant. 

ic)  Performance  Reports,  Summaries  of 
Raaearch,  and  Education  Activity  Reports 
ihall  include  the  fallowing  on  lbs  first  page: 

(1)  Title  of  the  grant 

(2)  Type  of  report. 

(3)  Name  of  tha  piiDctpal  invesUgslar. 

(4)  Period  covered  by  the  lajport 

(5)  Name  and  addnes  of  the  ledpiant's 
baatitution. 

(6)  Grant  number. 

(e)  Performance  Repocts,  Summaries  of 
Research,  and  Education  Activity  Rapotte 
shall  be  distributed  as  follows: 

(1)  The  Original  to  the  edministration  grant 
officer,  with  a  notice  to  the  grant  officer  that 
s  report  wsf  sent 

(2)  One  copy,  in  both  hard  copy  end 
eUctronic  format,  to  th«  teciinical  officer. 

(f)  For  Summahet  of  Reeearch  snd 
publiflbed  reports,  one  Micro-reproducible 
copy  aball  h^  sent  to  the  NASA  Center  for 
AeroSpace  Informatian  (CASI),  Attn: 
Accessioning  Department  SOO  Eli:riclge 
Landing  Road,  Linthicum  Heights,  Maryland 
21090-2934. 

I12M.22 


|13M,21 
FrtiHraHnmaedRapastiOalylW) 

(a)  NASA  encourages  the  widest 
pradicibla  diaseminatiao  of  research  results 


Oidyl««») 

(s)  It  is  NASA  policy  to  provide  maximum 
poasible  continuity  in  funding  grant — 
supported  research  and  educational 
activitias,  tharafare,  grants  may  be  extended 
for  additional  periods  of  time.  Any  extansioo 
requiring  sdditiocs]  funding  should  be 
supported  by  s  proposal  submittad  at  leaat 
three  months  is  advance  of  the  expiration 
date  of  the  grant 

(b)  Recipients  may  extend  tha  expiration 
data  of  a  giant  if  additieaal  thna  b^Kiod  tha 
established  expiratioa  date  is  required  to 
assure  adequate  completion  of  the  original 
scope  of  work  within  the  funds  already  made 
available.  Par  this  purpose,  in  accordance 
with  S  12C0.12S(eK2),  the  recipient  may 
onilataxally  make  a  ona-t£cne  noHxiet 
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eitensinn,  not  Id  emeed  12  moaflia,  priar  to 
die  aatabliahad  axntntioa  data.  WritlM 
notiflcatlan  of  sucn  aa  eodaiiaigo,  wUh  tha 
supporting  reaaoos,  mast  be  leoeived  by  die 
pant  offlcar  at  least  tan  days  prior  to  the 
cxpiratifln  of  the  award. 

(c)  Rsquaals  for  appnval  for  all  odwr 
axtoakioa  (in  axcMS  of  30  days)  must  be 
■uboUttad  in  writliig  to  the  gnnt  oflloer. 

lUtOaS    TWWdlMMOIHBdBllDHIWIlH. 

Tanninatioa  and  eoloicement  mnditinns 
of  this  award  an  spadfiad  hi  SS  12e0.1W 
dmwgh  1260.162.  If  NASA  dataantaM  that 
the  nidpiant  has  materially  Ulad  to  comply 
erith  the  terms  and  conditions  of  the  grant 
NASA  may  suspend  or  tanninate  the  nant  in 
adaole  or  hi  pvt  after  consultation  wiu  the 
recipient  Ho%eBVw,  NASA  may  tanmedialaly 
suspend  or  larminata  the  award  without  prior 
nolioa  when  it  bellevBS  iudi  actlan  is 
Beoaeaary  to  protect  the  intanat  of  the 
Government 

S13aOL24   CtangelnprinelpallmMagMor 


(d)  ComplmUar  Gaoaral  dartaiwiseoeem 
sUowability  of  coats  far  imaraaliaDarair 
transportation  (see  S  1210.37). 


Qian^  Ib  PiiiuJpel  rnieatlgator  ar  Scepe 
OaljrltM) 

Th«  ncipiant  ovguiiiatioii  tnA  tfa« 
principal  hivMtifitar  an  mpoosible  for  the 
sfisctiv*  conduct  of  tb»  project  or  activity 
•uppartad  by  this  award. 

(a)  The  recipient  ihall  c^italn  tha  approval 
of  the  NASA  paat  oCBcer  to  change  the 
principal  inveatilgBtar  or  to  continue  the 
teaaarch  w«ric  during  a  continuous  period  in 
exceas  oi  three  roontbi  without  the 
parttcipetioD  of  an  approved  principal 
investigator.  Significandy  reduoed 
availability  of  the  aervicaa  of  the  principal 
inveatigatiDr(a]  named  in  the  grant  instrument 
could  be  gRHmdi  far  termination,  unless 
altaroativae  amngBinenu  are  made  and 
apnoved  in  writing  by  the  ^ant  officer. 

ft>)  Ptior  written  approval  ii  required  firocn 
NASA  if  there  ia  to  be  a  significant  change 
in  the  objective  or  acope- 

$126025    ANowiMtooali. 

AUewaUe  QmIb  Oiity  ISM) 

(a)  The  recipient  institution  Is  responsibte 
for  ensuring  that  costs  chaiiged  to  this  award 
are  allowable,  allocable,  and  reasonable 
under  the  applicable  cost  principles  defined 
in  §  1260,127.  Sections  1260.24. 1260,27. 
1260.32,  and  requests  (br  additional  binding 
require  prior  approvals. 

fb)  Payments  to  individuals  for  consultant 
services  under  a  NASA  grant  shall  not  exceed 
the  daily  equivalent  of  the  maximum  rate 
paid  for  Level  IV  of  the  Executive  Schedule, 
exclusive  of  expenses  and  indirect  cost 

(c]  Recipients  may  incur  pre-award  costs 
90  calendar  days  prior  to  award,  provided  &e 
costs  are  necessary  for  the  effective  and 
economical  conduct  of  the  project  and  are 
otherwise  allowable  under  the  terms  of  the 
grent  All  preeward  costs  are  incuxred  at  the 
recipient's  rij^  NASA  Is  under  no  obligation 
to  reimburse  such  ooets  If  an  award  Is  not 
subsequently  made,  or  If  an  award  is  made 
for  a  lesser  amount  than  the  recipient 
anticipated  and  is  insufficient  to  cover  the 
pre-award  costs. 


|12aOLM 

naancial  MsnsgMat  Only  ItM) 

(a)  Aiyment  Advance  payments  by 
electioaic  funds  trausfin  wHl  be  made  by  the 
Finandal  Managamcst  Office  of  the  NASA 
Center  whidi  i«Risd  the  grant  in  aooordanoe 
witili  pracedurea  provided  to  tibe  recl|dant 
The  redpiaot  shall  aaboiit  Padanl  Cash 
Transection  Rntofts  (SF  2T2)  to  tha 
afbramantionea  olfioa  and,  if  NASA  has 
delegated  administration,  to  the 
arimlnlstretJTe  grant  offlcer.  wtAin  15 
wofiina  days  folknring  the  aod  of  each 
FedanTfisoal  quarter,  containing  current 
estimatea  of  ^  cash  requirements  for  each 
of  tha  four  mootha  following  the  quarter 
being  nportsd.  TIm  final  SF  272  is  due 
within  90  days  after  the  expiration  dale  of  tha 
granL 

(b)  Mo/tagsment  and  records.  Financial 
and  program  manaanmsnt  requirements  of 
H  1260.120  throu^  1260.128  apply  to  all 
recipients.  Financial  records,  supporting 
documents,  statittfcal  records,  and  all  odiar 
records  partinaot  to  Aia  award  shall  be 
retained  In  accordance  with  S  326aiU. 
Provisions  of  S  1260.26(c)  shall  apply  to 
fubcontracton  performing  subatantive  work 
under  this  grant 

(c)  Unexpended  balances.  Any 
unexpended  balance  of  hinds  wbicfa  remains 
at  the  end  of  any  funding  period,  except  tha 
final  funding  period  of  the  grant,  ihall  be 
carried  over  to  the  next  funding  period,  and 
may  be  uaed  to  defray  costs  of  any  fimding 
period  of  die  grant  The  estimaiad  amount  of 
unexpended  mnds  shall  be  Idmtified  in  the 
grant  budget  section  of  the  recipient's 
renewal  piopoeal. 

(d)  Pn^ram  income  vrill  be  subfect  to 
S  1260.124. 

(e)  Provisions  of  §  1260.26(c)  shall  apply  to 
subcontractors  performing  substantive  %rork 
under  this  grant 

11260.27    E^ilpmanrandotttarproparty. 

Equil— Sill  a^OAar  Property  Quly  1966) 

(a)  NASA  permits  ecquisition  of  special 
puipoee  equipment  (as  defined  In  OMB 
Qrculars  A-21  and  A-122)  specifically 
required  and  only  used  far  research,  medical, 
scientific  or  other  technical  activities. 

(11  Acquisition  of  special  purpose 
equipment,  costing  in  excess  of  S5.000  and 
not  included  in  the  approved  propoaal 
budgst.  requires  the  prior  approval  of  the 
adminlstntive  grant  o£Boer  (unleea  the  item 
is  merely  a  diftorant  model  of  an  item  in  the 
approved  proposal  budget). 

(2)  Title  to  special  purpose  equipment 
acquired  by  the  recipient  with  grant  funds, 
valued  under  55,000  in  acquisition  cost,  shall 
vest  in  the  recipient  and  will  be  considered 
"exempt"  in  accordance  with  %  I2&0.133(b). 

(3)  NASA  may  elect  to  take  title  to  items 
of  special  purpose  equipment  valued  at  more 
than  SS.OOO  (acquisiHon  coet  each)  or  when 
Esbricatod  into  s  single  coherent  s3rBtem 
(aggregate  acquisition  cost}-  The  recipient 
will  bo  advised  of  the  Government's 
intention  to  take  title  in  wrriclng  if  the  Item 


ta  ^iprovad  fariadplaBi  pun^aae.  If  &e 
GovaramaDt  does  Bol  aaoaedsa  lu  ri^  to  lake 

title  to  pcoperty  acquired  by  tha  ladplaot 
with  pant  funds  at  the  time  of  apprvvaL  the 
property  will  be  oooaldared  ootaaqM 
t'>'-~"«*iB  to  i  12aat33(b).  The  recipient 
shall  hold  title  without  fiuthar  ohUgatton  to 
tha  Padaral  Goveniment 

(b)  Gananl  purpioae  aqulpmant  itema 
require  the  prior  approval  of  the  &«nt 
Officer  to  be  a  direct  charge,  dial!  be  titled 
to  NASA,  managed  in  aooovdanca  with 

S  12«ai34(0.  uul  repoctad  tn  Koordanca 
wtth$l28a27(e). 

(c)  Gnnt  funds  may  be  expended  for  the 
acquisition  of  land  or  intersats  therein  or  for 
the  acquisition  and  constructfoa  of  forilittes 
on/y  undar  a  fodllties  grant*  aa  daflnad  fan 

Si2eai2(g). 

(d)  The  recipient  shall  maintain  a  property 
managament  system  urtiich  meets  the 
requiramaots  of  $$  12eai30  tluoug^ 
120ai37,  Tbe  comizaot  property 
administntion  officer  or  property 
administntor  shall  bs  m^ifiad  of  any  major 
change  to  an  approved  system. 

(e)  Tha  recipient  shall  submit  an  Invaotory 
Report,  to  be  received  no  later  than  October 
31  of  each  year,  which  lists  all  Federally 
owned  property  in  its  custody  as  of 
September  30.  A  Final  Inventory  R^iort  of 
Federally  Owned  Property,  incdudii^ 
equipment  where  title  was  taken  by  the 
Govenunent,  will  be  submitted  by  the 
recipient  no  later  than  60  days  after  the 
e3q>intion  date  of  the  grant 

(1)  All  reports  will  include  the  Lnformatioa 
listed  in  paragraph  (f)(1)  of  S  1260.134, 
Equipment 

(2)  Negative  responses  in  the  Final 
inventory  Report,  when  than  is  no  reportabls 
equipment,  an  required. 

(3)  The  original  of  each  report  aball  be 
siUnnittad  to  the  Center  Deputy  Qiief 
Financial  Officer  (Finance).  Copies  shall  be 
furnished  to  the  Center  industrial  property 
officer  and  to  ONR . 

§1260.26    ffMfitrt^ita. 


t  Righta  Only  1096) 
This  award  is  subject  to  the  prawifioiis  of 
37  CFR  401.3(a)  which  requires  use  of  the 
standard  clause  set  out  at  37  CFR  401.14 
"Patent  Ri^ts  [Small  Businees  Firms  end 
NanpFofit  Organizations)"  and  tiw  foUowing: 

(a)  Where  tha  term  "ocmtract"  or 
"contractor"  is  used  in  the  "F*atenl  Ris^ts" 
clause,  the  term  Bhall  be  repleced  by  ttie  term 
"gnnt"  or  '^recipient."  respectively. 

(b)  in  eech  instance  where  the  teim 
"Federal  Agency,"  "agency,"  or  "funding 
Federal  agency"  is  used  in  the  "Petent 
Rights"  clause,  the  term  shall  be  replaced  by 
the  term  "NASA." 

(c)  The  NASA  regulation  applkable  to 
paragraph  (e)  of  the  "Patent  Ri^ts"  dausa  Is 
at  37  CFR  Pan  404.  Licensing  of  Govermnent- 
ovmed  Inventions. 

(d)  The  following  item  is  added  to  the  end 
of  par^raph  (f)  of  the  "Patent  Rights"  clause: 

(S)  The  recipient  shall  include  a  list  of  all 
Subject  Inventions  required  to  be  disclosed 
during  the  preceding  year  in  the  perfonnanoe 
report,  technical  report,  or  renewral  proposal, 
aiul  a  complete  list  (or  a  negative  statement) 
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ior  the  entiTB  avnTd  period  ihall  be  included 
in  the  summaxy  of  PMea2t:h. 

(•)  The  tenn  "subcootiact"  in  iMim^n>h  (g) 
of  the  "Palenl  Righn"  dauje  HM  iacfaxle 
puTchue  orden. 

(I)  The  NASA  implementing  mguJetloo  far 
fOffmpb  (gM2)  of  the  "Pttnt  Rights"  daiiee 
il  el  4S  CFR  1827.373(b). 

(g)  The  following  raquiiviMnt  cooMitutee 
pengnph  (t)  of  the  "Patent  Righti"  dauee: 

(1)  Commimications.  A  copy  of  all 
nibmiiaiont  or  requeits  required  by  tlile 
dauM,  plus  a  copy  of  any  reports, 
manus<Tipt8,  publications  or  similar  matacial 
bearing  on  patent  matters,  shall  be  sent  to  the 
Canter  Patent  Counsel  and  the  admlnisUative 
pant  oAcac  in  addition  to  any  other 
wlilailon  requirements  in  the  grant 
praoWoos.  If  any  reports  contain  infonnation 
naerrihliiB  a  "suoiect  invmtion"  for  which 
the  rsdpient  baa  elected  or  may  abet  to 
ntain  title,  NASA  will  use  reeeooable  efloits 
to  delay  poblic  release  by  NASA  or 
publication  by  NASA  in  e  NASA  technical 
series  until  an  application  filing  date  has 
been  established,  provided  that  the  recipient 
identify  the  infonnation  and  the  "subject 
invention"  to  which  it  relates  at  the  time  of 
■ubmittaL  If  required  by  the  adminiitiativa 

C  officer,  the  recipient  iball  provide  the 
^  date,  serial  numberand  title,  acopyof 
the  patent  application,  and  a  patent  number 
and  issue  data  for  any  "subject  invention"  in 
any  country  in  which  the  ledpient  has 
applied  for  patents, 

h.  NASA  Inimnlioiu.  NASA  will  laa 
reaaonable  e&Hts  to  report  Inventiona  made 
by  NASA  employees  as  a  consequence  of,  or 
which  bear  a  direct  relation  to,  tne 
peifarmaooe  of  specified  NASA  actlvitiea 
under  this  agraement  and,  upon  timely 
request,  wilTuae  reeaonable  eSorta  to  grant 
lecipient  an  exclusive,  or  partially  exclusive, 
mrocable.  royalty-beahng  license,  subject  to 
the  nteotion  of  a  ioyalty-&ee  right  of  the 
Gommment  to  practice  or  have  practiced  the 
invention  by  or  on  behalf  of  the  Government. 

i.  In  the  event  NASA  contractors  are  tasked 
to  perform  woric  in  support  of  specified 
ectivitiea  under  a  cooperative  agreement  and 
inventions  are  made  by  contractor 
employees,  and  NASA  has  the  right  to 
acquire  or  has  acquired  title  to  such 
inventions,  NASA  will  use  reasonable  efforts 
to  report  such  inventions  aDd,  upon  timely 
request,  will  use  reasonable  efforts  to  grant 
lecipient  an  exclusive,  or  partially  exclusive, 
iwocable,  loyalty-beering  license,  subject  to 
the  rstentioa  of  a  royalty-firee  right  of  the 
t^weiiuuent  to  piactice  or  have  practiced  the 
invention  by  or  on  behalf  of  the  Government. 

{12Mi2»    RIgMalndaH. 
Ugfcis  in  Dtfa  (fnly  19M) 

(a)  Fully  Funded  Efforts. 

(1)  "Data"  means  recoiled  information, 
regardless  of  form,  the  media  on  which  it 
may  be  recorded,  or  the  method  of  recoeding, 
crsated  under  the  grant.  The  term  iiKludes, 
but  is  not  limited  to,  data  of  a  scientific  or 
technical  nature,  and  any  copyrightable  work 
in  which  the  recipient  asserts  copyright,  or 
far  which  copyright  ownership  was 
purchased,  under  the  granL 

(2)  The  recipient  grants  to  the  Federal 
Govenunenl.  a  royany-Eree.  oonexdusive  and 


irrevocable  ticsnae  to  uae.  npttduoe, 
diatiUmt*  (faKbidi^  dlatrttwUan  t^ 
tnnamtaiton)  to  tha  pubUc  peitunu  publicly, 
pnpare  tiaiivative  works,  and  display 
publicly,  data  In  whole  or  In  part  and  In  any 
maonar  far  Fadatal  putpoaea  and  to  have  or 
pannlt  otbats  to  do  so  far  Fadaial  puipasaa 
only.  Fadaral  puzpnaaa  inchida  cotuprtlUva 
pncuiamast  out  do  not  indude  the  tlglit  to 
have  or  permit  olbais  to  uss  data  far 
coomaarcial  purposaa, 

(3)  In  order  tlut  the  Federal  Govemmant 
may  exetciae  its  license  rights  in  data.  tiM 
Federal  Government,  upon  request  to  the 
tedpiant,  shall  have  the  right  to  review  and/ 
or  obtain  dalivary  of  data  reaultlng  ftom  the 
patfarmancs  of  wok  under  this  grant,  and 
authoriae  othan  to  receive  data  to  use  far 
Padanl  purposaa. 

(4)  If  infarmatlon  which  redpient 
considers  to  embody  trade  secrets  or  to 
comprise  commercial  or  financial 
infarroation  which  is  privileged  or 
confidential  is  discloeed  orally  or  visually  to 
NASA,  such  infonnation  must  be  reduced  to 
tangible,  reoordsd  farm  (i.e.,  converted  into 
data  as  defiasd  heroin),  identified  and 
marked  widi  a  suitable  notice  or  legend  and 
furnished  to  NASA  within  10  days  afiar  such 
oral  or  visual  disclosure,  or  NASA  shall  have 
no  duty  to  limit  or  restrict  and  shall  not 
incur  any  liability  far,  any  disdoauie  and  uae 
of  such  information. 

(b)  Ctxt  Sharing  and/or  Matching  Bjforts. 
When  the  redpient  cost  shares  with  tin 
Government  on  the  effort,  the  following  is 
added: 

(5)  In  the  event  data  first  pitxhiced  by 
redpient  In  carrying  out  redpient's 
responaibilities  under  an  agreement  is 
furnished  to  NASA,  and  recipient  considers 
such  data  to  embody  trade  secrets  or  to 
comprise  commerdal  or  finandal 
information  which  is  privileged  or 
confidential,  and  such  data  is  so  identified 
with  a  suitable  notice  or  legsnd,  the  data  will 
be  maintained  in  confidenoa  and  disclosed 
and  used  by  the  Government  and  its 
contractors  (under  suitable  protective 
conditions}  only  for  experimental, 
evaluation,  reaearch  and  development 
purposes,  by  or  on  behalf  of  the  Govenunent 
for  an  agreed  to  period  of  time,  and  thereafter 
for  Federal  purpoees  as  defined  in 

§  12B0.2S<b)(2). 

c.  Add  the  following  paragraph  in 
Cooperative  Agreements.  (I)  As  to  data  first 
produced  by  NASA  in  carrying  out  NASA's 
responsibilities  under  a  ooopeiative 
agreement  and  which  data  would  embotly 
trade  secrets  or  would  comprise  commercial 
or  financial  information  that  is  privileged  or 
confidential  if  it  has  been  obtained  from  the 
redpient.  such  data  will  be  marked  with  an 
appropriate  legend  and  maintained  in 
confioeiKa  for  qd  agreed  to  period  of  up  to 

years  (insert  a  period  of  up  to  S  yean.) 

after  development  of  the  information,  with 
the  express  understanding  that  during  the 
aforesaid  period  such  data  may  be  disdoeed 
and  used  (under  suitable  protective 
conditions)  by  or  on  behalf  of  the 
Government  for  Government  purposes  only, 
and  thereafter  for  any  purpose  whatsoever 
without  restriction  on  disdoaura  and  use. 
Redpient  agrees  not  to  disclose  such  data  to 


any  third  party  without  NASA's  wriltsn 
approval  until  the  afaramantloaed  teaufcted 
period  expires. 


(IMOiW 

Naliaul  Snarity  Oaty  IMS) 

Normally.  NASA  grants  do  not  involve 
classified  information.  However,  if 
infarmatlon  is  sought  or  developed  by  the 
tedplani  that  sboidd  be  classified  in  the 
intaraats  of  naUonal  aacurity,  the  NASA  grant 
ofBoer  wfao  Issued  the  giant  shall  be  notlfiad 
immediately. 

tMMM    NonSacdinlnaHoii. 


aslyl»««) 

(a)  To  the  extent  provided  by  law  and  any 
applicable  agency  regulatioos,  this  award  and 
any  pmgnun  aaaiatsd  thereby  are  subject  to 
tba  provisions  ofTltle  VI  of  the  Qvil  Rights 
Ad  of  1«M  (Pub.  L  R8-352),  Title  DC  of  the 
Education  amendments  of  1S72  (Pub.  L.  92- 
3ia),  20  U.S.C  1681  ,et  saq.).  Section  S04  ef 
the  Rataabililatioo  Act  of  1973  (29  U.S.C 
704),  the  AgeDiacrimination  Act  of  1976 
(Pub.  L.  94-135).  the  Implementing 
regulations  issued  pursuant  thereto  by 
NASA,  and  the  assurance  of  compliance 
which  the  recipient  has  filed  with  NASA. 

(b)  The  recipient  shall  obtain  from  each 
organization  that  applies  or  serves  as  a 
fubtedpient,  contractor  or  subcontractor 
under  this  award  (for  other  than  the 
provision  of  commerdally  available  supplies, 
materials,  equipment,  or  general  support 
services)  an  aasurance  of  compliance  as 
required  by  NASA  regtxlations. 

(c)  Work  on  NASA  grants  is  subject  to  the 
provisions  of  Title  VI  of  the  Qvll  Rigbts  Act 
of  19B4  (Pub  L  88-352;  42  U.S.C  2000d-l), 
Title  IX  of  the  Education  Amendments  of 
1972  (20  U.S.C  1680  et  seq.),  section  504  of 
the  Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794),  the  Age  Discrimination  Act 
of  1975  (42  U.S.C  6101  et  seq.).  and  the 
NASA  implemantittg  ragulattons  (14  CFR 
parts  12S0, 12S1,  and  12S2). 

(12(0.^    Subconnaett. 
Sntcoairacts  Quly  199S) 

(a)  For  all  subcontracts  over  $25,000 
awarded  by  the  redpient.  the  redpient  shall 
pitnide  the  followiiig  to  the  NASA  grant 
office  for  approval. 

(1)  A  copy  of  the  proposed  Slibcontract 

(2)  Basis  for  subcontractor  selection. 

(3)  justification  for  lack  of  competition 
when  competitive  bids  or  offoia  are  not 
obtained. 

(4)  The  subcontract  budget  and  basis  for 
subcontract  cost  or  price. 

(b)  The  redpient  (with  the  exosptiim  of 
foreign  organisations)  shall  udliae  small 
business  concerns,  small  disadvantaged 
business  concerns.  Historically  Black 
Colleges  and  Universities,  mioonty 
educational  institutions,  and  women-o%vnad 
small  business  concerns  as  subcontractors  to 
the  maximum  extant  piacticaUe. 

(c)  All  contracts  asrardad  by  a  redpient, 
indudlng  small  purchaaaa,  aball  contain  the 
proviaioos  found  in  appendix  A  to  subpart  B 
of  part  1260.  aa  applicable. 
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liatOM    OawAlraidWHv. 


I  Ak  aM  Watar  0^  laW 

(AppUcabla  only  if  die  award  axcaeda 
SIOOMO.  or  a  Csdlity  to  be  uasd  haa  been  the 
subject  of  a  conviction  under  the  Oaan  Air 
Act  (42  U.S.C.  1857c-8(c)(l)  or  the  Fadaral 
Water  Pollution  Control  Act  (42  U3il 
18S7c-8(c)(l)  or  the  Fedaial  Walar  Pollution 
Control  Act  (S3  U.S.C  1319(c)),and  9a  liatsd 
by  EPA.  or  if  tba  award  Is  not  otbarwiaa 
sfliampt). 

Tbs  redpient  agrees  to  hs  fbllovrlng: 

(a)  Comply  with  applicable  standards, 
ordars  or  reguladons  issued  pursuant  to  the 
Claan  Air  Act.  as  amended  (42  U.S.C  7401, 
et  seq.)  and  of  the  Federal  Water  PoUudon 
Ciintrol  Act  (33  U.S.C  1251  et  seq.). 

(b)  That  no  portion  of  the  work  under  this 
sward  will  be  performed  in  a  facility  listed 
on  the  Enviromnental  Protection  Agency 
(EPA)  List  of  Violating  Fadlidaa  on  the  date 
that  this  award  was  effective  unleaa  and  until 
the  EPA  eliiliinates  the  name  of  such  facility 
or  facilities  from  such  listings. 

(c)  Use  its  best  efforts  fo  comply  wltfa  clear 
air  standards  and  daaa  watar  standards  at 
the  faculty  in  which  the  award  is  being 
preformed. 

(b)  Insert  the  substance  of  the  provlaions  of 
this  cisuse  into  sny  nonexampt  subward  or 
contract  under  the  award. 

(a)  Report  violadons  to  NASA  cr  to  EPA. 

|12aiL34    Preeuramsnt  Mandanla. 
PracarsasaaC  Standards  Qaly  Itaa) 

a.  The  redpient  shall  maintain  a 
pmcuramant  system  which,  at  a  mlnitmim, 
msals  the  lequirsmants  set  forth  in 

H  I2eai40  tfaioi«h  I2aai4s. 

b.  Procurement  laugiams  fundad  with 
Federal  fonda  shall  giva  prafarance  to  be 
purchaae  of  recycled  products  pursuant  to . 
EQA  guidelines. 

|tlM)J6    Foiign naMonl  ■mplayw 


tmwtgt  Natfaoal  ffaiplayae  ImasBgattva 
■aqnfaamaals  Qvly  Itaa) 

(a)  The  redpient  agiaaa  to  provide  the 
infarmation  lequasted  by  NASA  to  allow  the 
■adpisaf  s  aocaaa  to  a  NASA  Center  for 

|tei  fiminnrB*  (rf  this  grant  All  visit  requests 
must  bs  suhnittsd  in  a  tbnaly  manner  in 
acconlanoe  with  instructiaas  provided  by  the 
Canlar(s)  to  be  visitsd. 

(b)  The  redpient  acknowMgaa  that  NASA 
laaanraa  the  t^ht  to  peticrm  security  checks 
on  faraifa  national  risitais,  and  to  oany  or 
tsatrict  access  to  a  NASA  Caatar,  fadll^. 
computar  systain.  or  terhnlral  infarmatloo  In 
Ifaa  intatast  of  natloaal  secmity. 


Traral a^T  iiii|  iilHlii  QiJy  !«•) 

(a)  The  Fly  Amartea  Act.  49  U.SX.  40118, 
laquims  tha  laUpfant  to  use  VS.  flag  air 
tarilars  far  intamatfaaal  air  traosportatfan  of 
parsonaal  aad  pnparty  to  hs  extant  that 
ssrvtos  by  tbosa  CBiiata  la  available. 

(b)  Dspartmsnt  of  TranspartadoB 
tagulatioaa.  49  CFR  part  173.  fovara 
redpient  sUpmant  of  haardoos  materials 
arul  other  itema. 


Spadal  Conditian* 

tItMLflO 

(a)  In  addition  to  Ifaa  pimMaaa  aal  fccth 
in  SS  1260.21  through  1260.37.  NASA  gmsts 
an  subject  to  speciu  txaditfaos,  arbidi 
either  an  not  applicable  to  all  awards  or  an 
temporary  in  nature.  Examplaa  ate  found  in 
S$  126asi  Aroogh  1260.66.  but  NASA  may 
impose  other  condidons  as  discnsasri  in 

S 1260. 1 14  or  as  the  requirements  dictate.  A 
deviation  to  this  handbook  is  not  ratpjixad  far 
rhang^  to  Special  cooditloas. 

(b)  Special  conditions  will  be  printed  in 
full  text 

(c)  For  fraining  giants,  use  S  1360.57  plus 
any  other  spedal  condidooa  naoeaaaiy. 

(d)  In  fadlities  grants,  special  conditiana 
will  be  selected  on  a  case-by-case  basis.  As 
appropriate,  the  requirements  of  the 
following  sections  will  apply:  UlWO-ViZ, 
Real  property:  12eo.l23(c),  Coat  shattagor 
mutrhiiig;  and  126ai25(h),  Raviafoo  of 
budget  and  piugtam  plans. 

(eT  Reeearcb  giants  with  foreign 
oiganlzations  vrill  induda  spedal  oondltiasis 
$$  1260.58  through  12ea62,  modified  as 
necessary,  when  not  oovesed  under  a 
Memorandum  of  Agreement  (MOA).  In 
addition,  other  clauses  (e.g..  H  1260.63 
through  1260.66)  will  be  written  with  the  aid 
of  Ganeral  Counaal.  and  added  when 
naceasaiy. 

$  1260.51    Coapwvlhia  agraanwnt  ^laclal 


Third  years. 


,  Aniidpatod  kBdiag 


(Pariods  may  be  added  or  omllted,  aa 
an>Ucable). 

f  12SQ,Sft   ImfwimiW  lundki^ 
fMnnaatai  FaadingOuty  M88) 

Only  S of  the  amount  tadlcalsd  on 

the  face  of  this  award  is  available  far 
paymant  and  allottad  to  this  awaid.  NASA 
uaHamplatea  maUag  an  artditioBal  allotment 

in  the  amount  of  S by . 

itadaaa 


supports 


Oalyiaaa) 

(a)  This  avrard  is  a  cooperative  a^eement 
as  it  is  anddpated  there  will  be  substantial 
NASA  involvement  during  performance  of 
the  eOort  NASA  and  the  redpient  mutually 
agree  to  the  following  statement  of 
anticipated  cooperadve  intsiactioiu  which 
may  occur  dming  the  parfarmaaoe  of  this 
effort: 

(Retsrance  the  approved  propccal  that 
contains  a  detailed  description  of  the  work 
and  insert  a  concise  statement  of  the  exact 
nature  of  the  cooperadve  interactions  that 
deals  with  existing  facts  and  not 
oontingsitdes.) 

(b)  Tne  terms  "grant"  and  "ladplent" 
mean  "cooperadve  agreement"  and 
"lecipient  of  cooperadve  agraamaot" 
raspectlvaly.  wherever  the  terms  appear  in 
piovisions  snd  special  condidons  indudad 
in  tiiis  apasmant 

(c)  NASA's  sbility  partidpata  and  perform 
Ita  coUaborative  efiort  under  thia  cooperative 
ig~— "  ia  subisct  to  d>a  avallabili^  of 
ippnpriatnd  tiuda  and  nothing  in  this 
ooopendve  agreement  commils  tha  Unitsd 
Stales  Congnas  to  approprlals  fonds  tharafar. 

|12aOLax    MuMptayMrgianL 

lifdMpIs  TaarGraai  (Mr  1M*I 

This  Is  a  multlpie  year  pant  Goatinflant  oa 
dw  anUability  ol  fluids,  adantific  pmvass  of 
Aa  pntsct  an  contiiaMd  lalavanoa  to  NASA 
propams,  NASA  anddpatae  condnulng 
at  appnudmatMy  the  following 


Thsae  fiinds  will  be  obUssti 
funds  baconaa  availabia  without  any  adion 
retguired  by  the  redpient  The  redpient  alUl 
be  given  written  notification  by  the  NASA 
grant  officer.  NASA  is  not  obligated  to 
reimburse  the  redpient  for  tba  expenditure  of 
amounts  in  excess  of  the  total  funds  allottad 
by  NASA. 

|11MlS4   CoMatartnf. 

Caal  Sharif  Qaly  ItW) 

(a)  NASA  and  the  redpient  will  afaara  In 
providing  tha  reaourcee  necaeaary  to  perfarm 
tha  apaament  NASA  ftmding  and  non-cash 
contributions  (personnel,  equipment 
facilities,  etc)  and  tba  dollar  vahie  of  the 
redpient's  cash  and^or  non-cash  contribution 

yill  be  on  a percent  NASA: percent 

recipient  basis.  Criteria  and  pioceduies  for 
the  allowability  and  aUocabUlty  of  cash  and 
non-cash  (xmtributions  shall  be  governed  by 
S  I28at23.  Cost  Sharil«  or  Matdiing.  The 
applicable  Federal  coat  prindples  are  dtad  in 
Si2aai27. 

(b)  The  redpient's  share  shall  not  be 
chaiged  to  the  Govenunent  imder  thia 
agraacaent  or  imder  any  other  contmct.  grant 
or  cooperative  agreamant 

IIMOaS    Raporta aubaMiOon. 
Baporta  Subatitiitieo  Only  1M«) 

Technical  Reports  may  be  subslltutad  far 
the  required  Performance  ReporU.  The  title 
page  of  such  reports  shall  dearly  indicate 
that  the  substitution  has  been  meda  and  will 
show  the  period  covered  by  the  originally 
required  Performance  Report 

|12tO.S6    WKMnUno. 

WUhbald  OniT  I***) 

Pending  receipt  of  a  satisfactorily 
completad  Stunmaxy  of  Raaeaich  and/or 
other  reports  required  under  NASA  pant  Na 

,  the  Finsndal  Management  Office 

will  withhold  all  payments  under  this  pant 
[indudlng  advance  payments).  Tbe  grant 
offlcv  will  notify  the  NASA  Finandal 
Managamsnl  Oltioa  whan  payments  can 


|1IiaS7   TraMnagraMiapeiti. 
Ti^ikagGraat  lapat«  Daly  Itaal 

No  later  than  60  days  after  the  ending  data 
of  daa  gnot  tha  ladpiaat  will  provide  the 
NASA  Haadqaanars  OOica  of  Human 
Kaaoturaa aad ai'""**"  an AifuiiiiishuUn 
Rapoit  that  details  tha  fallow's  I 


Sacoadyaar>_ 
fiiading  date 


.  Antlrlpatad 


raletlnc  to  tha  abidaai,  iadiidlag  tha  dspaa 
panted  and  amploymant  plana,  are  to  be 
tadudsd.  Students  sn  required  to  aahmll  a 
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Student  Evabtation  Farm  to  the 
■dmlnistntlv*  contact  at  the  Cmter 
mooltocing  tb«  work  90  days  prior  to  lb* 
•adtng  dttto  of  tbm  faUowshlp. 


012ML0S    IniMMlbwrfnQ' 

Advancs*  of  fedoraJ  fuxkd*  ahall  b* 
TTwinfaiiwri  in  intiimtT  hwring  ■rmiinta 
Iniflswt  aafiMNl  no  ftukrai  advapct  dapoaitsd 
in  Bocfa  aooounti  ahall  be  ramittod  to  DHHS 
at  laaat  ipiaMariy, «  instnictod  by  tba 
Financial  MaBa^nwnt  Offlca  of  tba  NASA 
Caniv  whlcfa  tanad  tha  grant  Intoiwt 
amount!  up  to  S2S0  par  yaar  may  ba  raufawd 
by  tbe  racipiant. 


Ciato  aruw  Oidy  itM) 

Tha  ri^ta  and  obUgitioDa  of  tha  paitiea  to 
tha  paai  (or  cooparatiw  agraaDkant)  ahall  ba 
aacartiinabla  by  raoouiaa  lo  tha  lavri  of  tha 
United  SWh  ol  Amarica.  Howvvir.  it  ia 
undaratoed  that  tha  hwa  of  tha  lac^pianfa 
couatiy  will  aananlly  apply  to  rariplant 
activitlaa  within  thai  country. 

%  tWtOMu     bMHlVQII  fVpOrtVIQ  MM  n^0Mt^ 


!■!  tiM  B^M««g  «M  «!»>«■  Paly  tmt) 

{%)  Am  lM«d  in  thU  pnniaiaD: 

(1)  Til*  tflnn  "invantion"  mMm  my 
iamntion,  duoowry  cr  unpn»«iMaX: 

(2)  Tha  tarn  "niHla"  mMU  ths  ooocspOoo 
cr  fiiii  icIimI  diauHtntiaa  that  tb« 
inrandaa  fa  uaafial  aod  opanfala. 

(b)  Tlia  lacipiaiit  shall  repot  prampdy  to 
tlia  nat  ofllcar  aadi  invantiaa  aiada  la  tfaa 
panaRBaaca  of  wok  under  thi>  gpuiL  Tha 
rapat  of  mch  iavantion  ahall: 

(1)  IdnUfy  tha  inrantoKa)  by  iuU 


(2)  Inchida  tucfa  fiiU  and  complala 
fadiaica]  tafonaatioo  concanilitf  tha 
invantion  aa  ii  nacaaniy  lo  raaua  hi 
undawtanding  of  tha  nature  and  opatatiap 


(c)  Tha  recipient  hanby  panta  lo  tha 
Govanunant  of  tha  Untied  Slalaa  of 
Amaricaa.  aa  lepieiauled  by  tfaa 
Admiaiatratar  (MTtha  Netloul  Aaronautica 
and  Space  Adminiatntion,  tbe  full  righta. 
tttla.  and  interest  in  and  to  each  such 
invention  thraughout  the  world  except 


^ISMLvI    rabNc  kitofnwlon. 
PiMIe  UisraaliaB  Only  I'M) 

Information  ragarrling  this  grant  (including 
a  copy  of  thla  aWard  docuiiaaitt)  may  he 
releeeed  by  the  ledpiant  without  raetrictkn. 
However,  technical  inConnation  relating  lo  • 
work  perfanned  under  this  grant  where  than 
was  a  NASA  contribution  should  be  rslaaand 
by  tha  reciplant  only  after  conaullaiiosi  with 
die  NASA  Techaical  Officer. 

flMO^t    MtoaOonofrtiMWMy. 
ABac— »a<BMr/I,laWlHy  Only  imtj 

a.  With  napact  lo  acUvibaa  undertaken 
under  diis  agwaineiit.  Ifaa  recipient  syeei  not 
to  make  any  cUm  sgatnst  NASA  or  Uh  U.S. 
Government  with  respect  to  the  infury  or 
death  of  its  mployeea  or  its  conlncton  and 


subcontractor  smployeee.  or  to  the  loes  of  ita 
property  or  that  of  its  contractors  and 
suhconbactors.  whether  such  injury,  death. 
liemaga  nr  loaa  sriaae  Ihrmigh  neglimsnre  or 
olhanriaa.  «nept  In  the  case  of  willAil 

b.  In  addlWosi,  tha  ren^anl  sniaes  lo 
iadannUy  and  hold  the  U.S.  Govammeal 
aad  ita  coattactofa  and  eobomtiacsn 
harmlaaa  fiom  any  tfalid  party  deim, 
tudgmeot  or  coat  atiaiag  bom  the  hi^ury  to 
or  daaih  of  any  panoa.  or  fardamap  lo  or 
loae  of  any  property,  arising  aa  a  taeull  of  its 
poaaeasiOD  or  oaa  of  any  U.S.  Govanuneni 
property. 

flMOia    Pmimmt   iDtotHgB 


PayBaat— Tte  Fai«%a  Orgaaiiatieaa 

(For  grants  or  coc^MTvUve  agreemanls  with 
laraloD  otgeniaatioos,  this  clause  will  be 
devtfopad  on  a  raaa  by-caaa  beaia.) 


(For  pants  or  cooperative  agreements  with 
farelm  organiiattons.  this  clause  will  be 
developed  on  a  caae-by<aae  heala.) 

(laaaas  tomi 

(Fcr  panta  or  ooopantiva  apaamanta  vrtth 
farelgn  otganliatlnna,  thla  clauaa  will  be 
developed  co  a  caaa-by-caae  baala.) 


lUMlM 


Si  iMlmlal  dMi  aid 


(For  grants  or  cooperative  agnamenta  with 
ioreigD  oiganlzations.  this  clause  will  be 
developed  on  •  case-by-caae  basis.) 

Post-Award  RsquiTamant* 


I12M.70    tMsgsOonoli 

(a)  Pumiant  to  the  GovenuDent-wide 
"cross-sarvlclng"  policy,  NASA  grants 
and  cooperative  agreements  shall  be 
delegated  for  fiill  administration 
(including  property  and  cJoaaout)  to  the 
Office  of  Naval  Research  (C)t4R). 
Excepdoiu  to  this  policy  must  be 
approved  by  the  Pracurament  Officer, 
documented,  and  made  part  of  the  file. 

(b)  Delegatioiu  will  be  made  by  using 
NASA  Form  NF  1671.  The  giant  officer 
will  strike  out  any  parts  of  the  form  that 
do  not  apply  and  write  in  spedllc 
instructioiis  regarding  actions  requiring 
ONR  involvement  The  grant  ofBcer  will 
inform  the  recipient,  in  writing,  that  a 
delegation  has  been  made. 

(cfONR  will  adoiowledge  this 
delagtfioa  by  latuming  a  NF  1431  to  the 
grant  officer  within  five  days  of  receipt. 

<11W.71    SupplsmsMs  and  ranssMis, 

(a)  A  NASA  grant  ofEcer  can 
unilaterally  make  minor  or 
administrative  rh«iign«  to  a  grant;  e.g.. 
Reports  Substitution  (S  1260.55). 


Withholding  (§  12B0.se),  and  Novations 
(§  1260.74).  Kanmval  of  grant  ($  1260.22) 
is  a  unilateral  decision  by  NASA  baaed 
upoD  availability  of  funds,  continued 
leaeaich  relevance,  end  prtigceas  made 
by  the  recipient. 

(b)  To  eliminate  ths  paperwodi 
burdens  assodsled  with  cloeeout  and 
negotiatioiis  for  a  new  grant,  ongoing 
efforts  to  continue  the  same  efiint  at  the 

-  same  institution  will  be  accompUshad 
by  modifying  the  cunent  instrument, 
imlasa  there  is  a  significant  change  in 
the  nature  of  the  work  or  closure  would 
be  in  the  best  interest  of  the 
Government 

(1)  Grants  should  be  renewed  prior  to 
their  expiration  date.' When  posdble, 
the  period  of  performance  should  be 
continuaus  with  the  prior  grant.  If 
otherwise  acoeptsble,  NASA  may  fund 
sn  axtensioD  through  a  muhipis  year 
grant  (§  1280.13(a))  or  by  extending  the 
existing  grant  Sudi  extensians  (other 
than  no-cost  extensions)  must  be 
supported  by  a  new  proposal  from  the 

.  mdpient 

(2)  To  insure  continuatioa.  the 
technical  office  should  iorwsrd  to  the 
grsnl  office  s  complete  technical 
evaluaUon.  support  documentation, 
and/or  a  fimded  Pitxnuement  Request  at 
least  45  days  before  the  expiration  of  the 
funded  period. 

Although  the  grant  officer  has  little 
control  over  the  timely  receipt  of 
purchase  requests,  he/she  is  responsible 
for  informing  tbe  technical  olfi<»  of 
current  lead-time  requirements  snd  lor 
timely  processing  continuation 
agreements. 

(3)  The  technical  ofBoe  will  notify  the 
recipient  if  the  gnnt  is  to  be  funded  or 
if  aodiUooal  infatmation  is  required. 
Altemstivsly,  if  a  grant  ia  not  to  be 
renewed,  the  program  office  should  give 
the  grant  officer  and  the  recipient  30- 
day  notice. 

(c)  Requests  by  the  recipient  to 
modify  a  grant  must  be  in  writiitg  to  the 
grant  officer.  Examples  might  in^ude 
changes  in  principal  investigator  or 
additional  fimding.  After  concurrence 
by  the  program  manager,  a  grant 
supplement  will  be  unilaterally  issued 
at  the  discretion  of  the  giant  officer. 

(d)  A  single  no-cost  extension  for  up 
to  12  months  can  be  unilaterally  issued 
by  the  recipient  ss  detailed  in  paragraph 
(b)  of  the  provision  $  1260.22, 
Extensions. 

(e)  When  two  or  more  sctions  sm 
completed  on  a  single  supplement,  the 
supplement  will  reflect  the  eSsdive 
date  of  the  earliest  action. 
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(a)  AUiough  NASA  aasimies  no 
lesponsitdlity  for  budget  overruns,  the 
recipient  msy  spend  grant  funds 
without  strict  adherence  to  individual 
allocations  within  the  proposed 
budgets,  except  as  provided  in 
$$1280.27  and  1260.32. 

(b)  Tbe  revision  of  budgets  and 
propam  plans  are  covered  in 
$1200.125. 


I11M.71 

otfUS  ot  nssse  s^ssmsiHs. 

(a)  TYonsfisr  of  grants.  Novation  ss 
provided  in  $  1260.73(b),  is  the  only 
means  by  which  a  grant  may  l>e 
transferred  from  one  institution  to 
another.  When  the  principal  investigatar 
changes  organizational  amliation  and 
desires  support  for  the  research  at  a  new 
location  and  novation  is  not  used,  a  new 
proposal  must  be  submitted  to  NASA 
via  the  appropriate  officials  of  the  new 
institution.  Although  such  s  proposal 
will  be  reviewed  in  the  normal  manner, 
every  effort  will  be  made  to  expedite  a 
dsdsioo.  Regardless  of  the  action  taken 
on  the  new  proposal,  final  reports  on 
the  ori^nal  grant,  describing  the 
sdentinc  progress-and  expenditure  to 
date,  will  be  lequired. 

(b)  Novation  and  change  of  name.  All 
novation  agreements  and  change  of 
Dame  agreements  of  the  recipient,  prior 
to  execution,  shall  be  reviewed  by  legal 
counsel  for  legal  sufficiency.  When  a 
change  in  principal  investigator  from 
one  institution  to  another  occurs, 
novation  of  the  grant  is  prefarable  to 
termination. 

|1280i74   Pnipaftyuas,dlapoaMoii,snd 
vss8n0sf  tMe. 

(a)  Administrative  grant  officers  shall 
not  approve  the  expenditure  of  grant 
funds  for  the  acquisition  of  general 
purpose  equipment  as  defined  by  OMB 
CSiculais  A-21  and  A-122  unless  the 
recipient's  justification  for  the 
equipment  demonstrates  that  the 
equipment  will  be  used  exclusively  for 
research. 

(b)  Property  administration  and  plant 
clearance  for  all  grants  and  cooperative 
agreements  will  be  delegated  to  the 
appropriate  DoD  property 
administration  office. 

(c)  Administrative  grant  officers  will 
provide  copies  of  property  related  grant 
documentation  to  the  Center  industrial 
property  officer  (prior  to  award  or. 
modiflcition)  when  the  program  office 
elects  to  retain  title  to  an  existing  item 
of  Government  property,  to  furnish  tbe 
property  to  the  recipient  in  lieu  of 
donatiim  or  to  take  title  to  property 
acquired  by  the  recipient  When  NASA 


acquires  title  to  items  of  redpient 
acquired  equipment  or  when  NASA 
tiansfBis  an  item  of  GovenmMnt 
property  to  a  reidpient  as  Federally 
owned  property,  the  adminlstnUve 
grant  officer  shall  no£ily  both  the 
cognizant  NASA  Center  financial 
management  officer  and  the  equipment 
maiugement  officer  to  ensure  proper 
entries  in  financial  and  property 
accoimting  records. 

(d)  NASA  policy  encourages  titling  as 
"exempt"  all  property  acquired  by  a 
nonprofit  organization  whose  primary 
purpose  is  the  conduct  of  scientific 
resesrch,  without  fiuther  obligation  to 
the  FednsJ  (Government  Unlms  NASA 
takes  title,  equipment  purchssed  with 
grant  funds  vests  in  the  rsdpiant  sub)ect 
to  $  1260.134. 

(1)  If  NASA  elects  to  take  title  to 
recipient  acquired  property,  said 
decision  will  be  subject  to 

$  1260.132(b)(3). 

(2)  Title  to  individual  items  or 
coherent  systems  (ss  defined  in 

%  1260.74(f))  of  recipient  acquired 
equipment  purchssed  at  a  cost  of  more 
tlun  SS.OOO  may  revert  back  to  NASA  at 
NASA's  discretion,  subject  to  the 
foUowine  conditions. 

(i)  NASA  shall  notify  ths  recipient  in 
writing  as  part  of  the  approval  for 
retaining  the  item.  If  the  item  was 
requested  as  part  of  the  original  budget, 
the  award  must  specify  NASA's 
intention  to  take  title. 

(ii)  Covenmient  titled  property  will  be 
subject  to  the  provisions  for  other 
Federally  owned  property  as  stated  in 
$1280.133. 

(3)  Title  to  equipment  costing  $5,000 
or  less  is  not  subject  to  transfer  to  the 
agency,  except  under  the  conditions  of 
$  1260.74(f). 

(e)  Title  to  Federally-owned  property 
remains  with  the  Government 

(1)  In  accordance  with  Pub.  L.  94-519, 
NASA  will  not  acquire  property  from 
other  agencies  for  use  on  NASA  grants. 

(2)  When  Federally-owned  property  is 
reported  excess  by  a  recipient,  the 
administrative  grant  officer  will  report 
the  equipment  to  the  Center  property 
disposal  officer. 

(3)  NASA  policy  encourages  the 
donation  of  existing,  excess  NASA 
property  to  nonprofit  organizations 
whose  primary  purpose  is  the  conduct 
of  scientific  research. 

[0  When  two  or  more  components  are 
fabricated  into  a  single  coherent  system 
in  such  B  way  that  the  components  lose 
their  separate  identities,  and  their 
separation  would  render  the  system 
useless  for  its  original  purpose,  the 
components  will  be  considered  as 
integral  psrts  of  a  single  system.  If  such 
a  system  includes  recipient-owned 


I,  the  property  will  be  - 
cowadarsd  to  be  exempt  Tbe 
leqoliement  far  a^eomant  regsrdiag 
NASA's  reteatioo  of  Ita  optiaa  to  \:£b 
Utis  shall  further  spply  urtisre  It  is 
expected  that  ens  or  more  leUpisut- 
acquired  components  costing  $5,000  or 
less  will  be  fabricated  into  a  single 
coherent  system  costing  In  excess  of 
SS,0(X).  However,  an  item  that  is  used 
andllaiy  to  a  system,  without  loss  of  ita 
separate  identity  and  usefulness,  will  be 
considerBd  as  a  separate  item  and  not  as 
ah  integral  component  of  the  system. 

91MO.79    Ra^srts, 

(a)  The  grant  officer  is  responsible  far 
submitting  the  Individual  Procuremsnt 
Action  Report  (NASA  Form  507)  for  all 
grant  actions. 

(b)  The  Conunittee  on  Academic 
Science  and  Engineering  (CASE)  Report 
(NASA  Form  1356),  for  research  gianta 
awarded  to  educational  institutions,  is 
submitted  with  the  liasic  sward 
procurement  request.  In  the  case  of 
certain  non-funded  actions  for 
educational  institutions,  ths  NF  13S6  is 
initiated  by  the  ^nt  officer. 

(c)  The  Federal  Cash  Transactiosis 
Report  (SF  272)  shall  be  submitted  by 
the  recipient  within  15  working  days 
following  the  end  of  each  Federal  fiscal 
quarter,  as  a  condition  of  receiving 
advance  payments.  Instructions  and 
answers  lo  payment  questions  will  bs 
provided  by  the  Financisl  Maiugsmsnt 
Office  of  the  Center  thst  issued  the 
pant  (see  $1260.152.) 

(d)  Tlie  snnusl  Inventory  Rsport  of 
Federally  Owned  Property  in  (Custody  of 
the  Recipient  will  be  submitted  by  the 
recipient  by  October  31,  ss  required  by 

S  1260.27(e).  The  listing  shall  include 
information  specified  in  $  1260.134(f) 
together  with  beginning  and  ending 
dollar  value  totals  for  the  reporting 
period. 

(e)  A  Performance  Report  shall  be 
submitted  in  accordance  with 
$$1260.21  and  1260.1Sl(d).  Rscipienta 
shall  not  be  required  to  submit  more 
than  the  original  and  two  copies  of 
performance  reports  (S  1260.151(e)).  At 
the  request  of  the  technical  officer,  this 
requirement  may  be  modified  by  use  of 
special  condition  $  1260.55  entitled 
"Reports  Substitution". 

(i)  Final  reports  are  as  follows. 

(1)  A  Summary  of  Research  for 
research  grants,  an  Education  Activity 
Report  for  education  grants,  or  an 
Administrative  Report  for  training 
grants,  shall  be  submitted  as  required  by 
S  1260.21  or  S  1260.57.  Citation  of 
publications  resulting  bom  researdi,  or 
abstracts  thereof,  may  serve  as  all  or  part 
of  the  summary.  A  separate  report  is 
required  if  inventions  and  patents 
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iMaksd  Eram  the  work.  In  addition, 
•tudaoU  an  mquind  to  lubmit  • 
StudBBt  EvahMtioo  Fonn  to  the 
■dminiatiaUw  cootad  tt  ttw  OmOa 
monitonng  tba  vnxk  90  daya  prior  to  the 
ending  date  of  a  Mlowihiik. 

(2)  A  Final  inventoiy  Report  of 
Fedmlly  Owned  Ptoperty,  inchidiag 
equipment  when  title  waa  taken  by  uia 
Govommant.  ihall  be  nibmitted  by  the 
ndpiant  no  later  than  60  daya  after  the 
and  of  tlu  grant,  aa  raquiied  by 
51280.27. 

(3)  A  propariy  certified  Final  Pedanl 
Caah  Ttanaactiont  Report,  SF  272,  ii 
nquirad  from  the  radpient  for  eech 
grant,  ae  eddraaeed  in  g  1260.za(a). 

(g)  One  copy  of  each  Diadoaure  of 
Lobbying  Activitiea  (SF  UX),  imdar  14 
CFK  1271.110.  ihall  be  provided  ^the 
grant  offloar  to  the  Procunment  Officer 
lor  transmittal  to  the  Director.  Contract 
Management  Oiviaion  (Code  HK). 
SonMcted  violations  of  the  statutory 
prohifattiaos  implamanted  by  14  CFR 
pert  1271  shall  be  reported  to  Code  HK. 

(h)  The  Dimctor,  nt)gram  Ope^ieBs 
Oiviaion  (Code  HS),  shall  provide  to  the 
General  Sarvicea  Administration 
infarmation  coneeniing  all  NASA 
tMiaiiuauls.  suspensions, 
determinations  of  ineligibility,  and 
voluntary  exdusicna  ofpenons  in 
accordance  with  14  CFX  128S.50S. 

(i)  Remedies  for  Noocomplianoe  ire 
delineated  in  S  1260.162. 

(1)  Feihin  of  the  tecipient  to  provide 
a  required  grant  report  can  result  in  the 
Agtncy  and  the  public  being  denied 
information  about  grant  activities, 
NASA  ofikdals  having  leas  infarmatioD 
(or  making  decisions,  grant  doseout 
being  delayed,  and  oonfidanoe  being 
undermined  as  to  whether  the  recipient 
will  meet  the  requirements  under  other 
giants.  Becauae  NASA  grants  provide 
for  advance  payments,  a  recipient  could 
be  folly  paid  before  final  rspnts  are 
due.  At  this  point,  it  is  too  late  to 
withhold  payment  on  the  existing  grant 

(2)  Consistent  with  $$  1260.122(b) 
and  1260.162(a],  NASA  does  not 
wlthhidd  payment  imtil  a  recipient  has 
iiailed  to  c<»nply  with  report 
reqtiiremmts  for  more  than  90  dvft.  To 
remedy  failure  to  furnish  reports, 
special  cooditian  S  1260.56, 
Withholding,  should  be  used  when 
awarding  a  new  grant  or  nwdifying  an 
existing  grant  with  non-responsive 


that  makes  withholding  unneoessaiy.  To 
nieaae  for  payment  the  amnunt 
withheld,  gnat  offioen  shall  aend  a 
meraorandiui  to  their  Finandal 
Management  Oflice. 

Suspanaioa  of  taimioation  of  a  giant 
prior  to  the  plaimed  expiration  d^ 
must  be  reaerved  for  exoepUonal 
aituatiaas  that  cannot  be  handled  any 
other  way  (see  SS  1260.23  and 
1280.160).  Before  suspaoding  or 
tarmlnting  any  grant  with  a  university, 
the  NASA  grant  officer  and  technical 
officer  ahall  take  into  afrty^mt  the 
conseq\iences  to  graduate  atudania 
worldng  under  ti»  granL 


(i)  Special  condititm  %  1260.56 
instructs  the  Financial  Management 
Office  to  withhold  payment  pending 
receipt  of  the  satisfactorily  completad 
repocts  required  in  §  1260.75. 

(ii)  The  grant  officer  may  waive  the 
withholding  requirement  adian  the 
ledpiant  has  taiEen  cotiecti  ve  action 


fllMLTT 

The  doaeout  of  a  giant  is  the  prooesa 
by  which  NASA  determines  that  all 
applicable  administrative  actions  and 
all  nquiied  work  under  the  instrument 
have  been  completed  fay  both  the 
redplent  and  NASA  and  no  further 
action  is  necessuy  (see  $  1280.171). 

(a)  InitJation.  The  NASA  gram  officer 
shall  determine  bom  the  tt»4m«Mil 
officer  that  work  under  a  particular 
grant  will  not  be  coatinueid  or  is 
completed.  The  NASA  grant  officer  will 
promptly  notify  ONR  to  begin  closeout 
within  90  days  of  this  detennination. 
ONR  win  inform  the  redpient  of 
pending  doaeout  and  the  final 
documentation  required,  to  the  extent 
practicable,  prior  to  the  grant's 
expiration  date. 

(1)  To  expedite  doseout,  NASA  grant 
officen  shall  respond  to  ONR  inquiries 
within  30  days.  The  use  of  E-msil 
communication  between  ONR  and 
NASA  is  encouraeed. 

(2)  Recipients  shall  not  be  requested 
to  complete  forms  or  supply  inmrmation 
other  than  discussed  in  $  lZ60.75(c) 
thitnigh  (0,  except  in  unusual 
situatioDs. 

(b)  BeooiU  Mubmistiott.  ONR  will 
ensure  that  all  reports  required  from  the 
recipiemt  (see  §  1260.75)  have  been 
received  by  the  appropriate  NASA 
offices. 

(c)  Reports  cartificatkin.  ONR  will 
obtain  from  thoae  that  receive  NASA 
reports,  written  certification  that  the 
leports  have  been  satiafactorily 
completed.  The  property  certification 
should  indicate  that  diapoeal  of  any 
remaining  Govenmient  property  has 
been  made  as  directed  and  that  NASA 
has  been  ccmpenaated  for  any  residual 
inventory  (aee  S  1260.135).  in  reviewing 
the  certifications,  see  $$  1260.171  and 
1260.172. 

(d)  AdnUnlstmtivly  complete.  A  grant 
is  administratively  complete  when 

(1)  All  reports  have  been  received; 


(2)  All  certifications  have  been 
received: 

(3)  Paymente  have  been  made  fpr 
allowable  reimbursable  coats  and 
lefimda  have  bean  received  for  any 
balanoa  of  unobligated  cash  advanoad 
that  is  not  autbixixBd  to  be  retaiiMd  for 
use  on  other  panta;  and 

(4)  A  DO  Form  1594  has  been 
provided  by  ONR  to  the  NASA  grant 
officer. 

(e)  Retention  of  documents.  Records 
will  be  retained  in  accordance  with 
$1280.153. 

Appandb  to  Sobpail  A  to  Part  ia»- 
"  "  lotr   ~ 


Exhibit  A— Dalagatloo  of  AdminiMntlan 
exhibit  B—fomiats 
Example  1— Raasardi  dent 
Example  2— Coopantin  Ayaement 
Examples — Tniniiig  Grant 
Kiample  4 — Educslioa  Grant 
Exampla  &— Grant  or  Cooparatlva  Ayuiaut 
with  Foiaign  QK^nisatioiu 

BxhlltU  G— Budget  Suamiary 

NatKExfalbtti  axs  ivaUaU*  at  NASA 
Hiedqnartars,  Coda  HK.  WMhli«lan.  DC 
20S46. 

SutapflrtB    Ufrifumi AdnlnMrsHvs 
RequfevnMnti  for  Onnti  and 
Coo|iwf  allvs  AgfMHMnti  wHti 
NMdiiiiioiw  of  HlQiMf  Cdundon, 

OrganiCBdans 

General 

fiMaioi  PwpoMk 

This  sulqwit  Implemente  OMB 
Circular  No.  A-110  and  establishes 
uniform  administrative  requirements  for 
NASA  grants  and  agraoments  awarded 
to  institutions  of  higher  education, 
hospitals,  and  other  non-piofii 
organizations.  NASA  shall  not  impose 
additional  or  inconsistent  requirements, 
except  as  provided  in  $$  1280.104  and 
1260.114  or  unless  specifically  required 
by  Federal  stetute  or  executive  order. 
Non-profit  organizations  that  implement 
Federal  programs  for  the  Stetes  are  also 
(ubject  to  State  requiramenta. 

|12iai02    DaHnMona. 

(a)  Accrued  expenditures  means  the 
charges  incurred  by  the  redpient  during 
a  given  period  requiiing  the  provision  of 
funds  for 

(1)  Goods  and  other  tangihle  property 
received; 

(2)  Services  performed  by  employees, 
contractore,  subcantracton,  and  other 
payees;  and. 

(3)  Other  amounts  becoming  owed 
under  prognuns  for  which  no  current 
services  or  performance  is  required. 

(b)  Accrued  income  means  the  sum  of: 
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(1)  Earnings  during  a  given  period 
from  services  performed  by  the 
redpient,  and  goods  and  other  tangible 
property  delivered  to  purchasers;  and 

(2)  Amounts  becoming  owed  to  the 
redpient  for  which  no  currant  services 
or  parfarmance  is  required  by  the 
redpient 

(c)  Acquisition  cost  of  equipment 
means  the  net  invoice  price  of  the 
equipment,  including  the  cost  of 
modifications,  attachinents,  accessories, 
or  auxiliary  apparatus  necessary  to 
make  the  property  usable  for  the 
purpose  for  which  it  was  acquired. 
Other  charges,  such  as  the  cost  of 
installation,  transportation,  taxes,  du^ 
or  protective  in-transit  insurance,  shall 
be  induded  or  exduded  from  the  unit 
aoquisititm  cost  in  accordance  with  the 
redpient's  regular  accountin^ractices. 

(d)  Atfvonce  means  a  payment  made 
by  T^sury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

(e)  Aivard  means  a  grant  or 
cooperative  agreement  that  provides 
support  or  stimulation  to  accomplish  a 
public  purpose.  Awards  include 
research  grants,  training  grants,  facilities 
grants,  edocalional  grants,  and 
cooperative  agreements  in  the  form  of 
money  or  property  in  lieu  of  money,  by 
NASA  to  an  eligible  redpient  The  term 
does  not  indude:  technical  assistance, 
which  provides  services  instead  of 
money;  other  assistance  in  the  form  of 
loans,  loan  guarantees,  interest 
subsidies,  or  insurance;  direct  payments 
of  any  kind  of  individuals;  and, 
contracts  which  are  required  to  be 
entered  into  and  administersd  under 
procurement  laws  and  regulations. 

(f)  Cash  contributions  means  the 
redpient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
redpient  by  third  parties. 

(g)  Closeont  means  the  process  by 
which  NASA  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  award  have 
been  completed  by  the  redpient  and 
NASA. 

(h)  Contract  means  a  procurement 
contnct  under  an  award,  and  a 
procurement  subcontract  under  a 
redpient's  contract. 

(i)  Cost  sharing  or  matching  meens 
that  portion  of  project  or  program  costs 
not  borne  by  NASA. 

(j)  Date  of  completion  means  the  date 
on  which  all  woii:  under  an  award  is 
completed  or  the  date  on  the  award 
document  or  any  supplement  or 
amendment  thereto,  on  whidhNASA 
sponsorship  ends. 


(k)  Disallowed  costs  meens  those 
charges  to  an  award  that  NASA 
determinee  to  be  unallowable,  in 
accordance  with  the  appUcable  Federal 
cost  principles  or  other  terms  and 
concutions  contained  in  the  award. 

0)  Equipment  means  tangible 
nonexpendable  personal  property 
induding  exempt  property  charged 
directly  to  the  award  having  a  uaefol  Ufa 
of  more  than  oite  year  and  an 
aoquisitiao  cost  of  $5,000  or  more  per 
unit  However,  consistent  with  redpient 
policy,  lower  limits  may  be  establi^ed. 

(m)  Excess  property  means  property 
under  the  control  of  any  Fedntil 
awarding  agency  that,  as  determined  by 
the  head  thereof,  is  no  longer  required 
for  its  needs  or  the  dischsrge  of  its 
responsibilities. 

(n)  Exempt  property  meens  tangible 
personal  property  acquired  in  whole  or 
in  part  writh  Federal  funds,  where  a 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in  the  redpient 
without  further  obligation  to  the  Federal 
Government.  An  example  of  exempt 
property  authority  is  contained  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C  6306),  for 
property  acquired  under  an  award  to 
condud  basic  or  applied  reeeercfa  by  a 
non-profit  institution  of  higher 
education  or  non-profit  organi2ation 
whose  prindpal  purpose  is  conducting 
sdentific  reaeerch. 

(o)  NASA  means  the  National 
Aeronautics  and  Space  Administration 
(NASA),  including  its  authorized 
representetives. 

(p)  Federal  funds  authorized  meeas 
the  total  amount  of  Federal  funds 
obligated  by  the  Federal  Government  for 
use  by  the  redpient  This  amount  may 
indude  any  authorized  carryover  of 
unobligated  funds  from  prior  funding 
periods  when  permitted  by  agency 
regulations  or  agency  implementing 
instructions. 

(ql  Federal  share  of  real  property, 
equipment  or  supplies  means  that 
percentege  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds. 

(r)  Funding  period  means  the  period 
of  time  when  NASA  funding  is  available 
for  obligation  by  the  redpient. 

(s)  Intangible  property  and  debt 
instruments  means,  but  is  not  limited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments,  lease  agreements,  stock 
and  other  instrumento  of  property 
ownership,  whether  oooaidered  tangible 
or  intangiDle. 

(t)  Obligations  mean  the  amounts  of 
orden  placed,  ccmtracts  and  grants 
awarded,  services  received  and  similar 


transactions  during  a  given  period  that 
require  payment  by  the  redpient  during 
the  same  or  a  future  period. 

(u)  Outfays  or  expendHmei  meana 
choigsa  made  to  the  proiad  or  profpiam. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cosh  baais.  outlays  are  the  stmi  of  caah 
dirinmements  for  dirod  charges  for 
goods  and  services,  the  amount  of 
indiied  expense  diarged,  the  value  of 
third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subcontractors.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
fqr  goods  and  services,  the  amount  of 
indired  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decreoie)  in  the 
amounts  owed  by  the  redpient  for  good 
and  other  property  received,  for  services 
performed  by  employees,  contractor*, 
subcontradors  and  other  payees  and 
other  amounts  becoming  owiad  under 
programs  for  which  no  current  services 
or  performance  are  required. 

(v)  Personal  property  means  property 
of  any  kind  except  real  property.  It  may 
be  tangible,  having  ph]rsical  existence, 
or  intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

(w)  Prior  approval  means  writteh 
approval  by  an  authorized  official 
evidencing  prior  consent 

(x)  Program  income  means  gross 
income  earned  by  the  redpient  that  is 
directly  generated  by  a  supported 
adivity  or  earned  as  a  result  of  the 
award  (see  exdusions  in  §  lZ70.Z4(e) 
and  (h).  Program  income  includes,  but 
is  nd  limited  to,  income  from  fees  for 
services  performed,  the  use  or  rental  of 
real  or  persoiul  property  acquired  under 
foderally- funded  projects,  the  sale  of 
conunodities  or  items  fabricated  under 
an  award,  license  foes  and  royalties  on 
patents  and  copyrights,  and  iotereat  on 
loans  made  with  award  funds.  luiarast 
earned  on  advances  of  NASA  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  these  reguletiaoa 
or  the  terms  and  conditions  of  the 
award,  program  income  does  ad 
indude  the  receipt  of  prindpal  on 
loans,  rebates,  credits,  discounte,  etc.,  or 
interest  earned  on  any  of  them. 

(y)  Project  costs  means  all  allowabis 
costs,  as  set  forth  in  the  applicable 
Federal  cost  prindples,  incurred  by  a 
redpient  and  the  value  of  the 
contributions  made  by  third  paitiea  in 
accomplishing  the  objectives  of  the 
award  during  the  projed  period. 

(z)  Project  period  meens  the  period 
establiahed  in  the  award  document 
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during  which  NASA  spoiuorahip  begiiu 
and  ends. 

(aa)  Pmperty  means,  unien  odwrwiae 
staled,  real  pioparty,  equipment, 
intellectual  property  and  debt 
instnunents. 

(bb)  Real  pmperty  maans  land, 
including  land  improvements, 
stmctuna  and  appuitenancaa  tharelo, 
but  excludes  movable  macbineiy  and 
equipment. 

Ice)  Recipient  means  an  oiganizaUon 
receiving  an  award  directly  tram  NASA 
to  cany  out  a  project  or  program.  The 
term  includes  public  and  private 
institutions  of  higher  education.  pttbDc 
and  private  hoepitals,  and  other  quaai- 
public  and  private  non-profit 
organizations  such  as.  but  not  Umitad 
to,  comrauoity  action  agencies,  research 
institutes,  educational  associations,  and 
health  centers.  The  term  may  include 
commercial  organizations,  foreign  or 
international  organizations  (such  as 
agnnciea  of  the  United  Nations)  which 
are  lacipiants,  suhcontractors,  or 
contractors  or  subcontracton  of 
recipients.  The  term  does  not  include 
oovemment-ownedcontnctor-opaiatad 
bcillties  or  research  centals  providing 
continued  support  for  miaaicm-orieBted, 
large-scale  programs  that  are 
government-owned  or  controlled,  or  aia 
designated  as  federally-fimded  research 
and  development  centers. 

(dd)  ReseorcJi  dnd  development 
means  all  research  activities,  both  basic 
and  applied,  and  all  development 
activtties  that  are  supported  at 
univenities,  collegee,  and  other 
nonprofit  institutions.  Retearch  is 
defined  as  a  systematic  study  directed 
toward  fuller  scientific  knowledge  or 
imderstanding  of  the  subject  studied. 
Development  is  the  sys*eaiatic  use  of 
knowledge  and  understanding  gained 
bom  resmrch  directed  toward  the 
production  of  useful  materials,  devices, 
systems,  or  methods,  including  design 
and  development  of  prototypes  and 
processes.  The  term  research  also 
included  activities  involving  the 
training  of  individuals  in  reasarch 
techniques  where  such  activities  utilize 
the  same  facilities  as  other  researt:h  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function. 

(ee)  Small  awards  roeens  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  puidiase  threshold. 

(ff)  Subatmrd  means  an  award  of 
financial  aasi  stance  in  the  form  of 
money,  or  property  in  lien  of  money, 
made  under  an  award  by  a  redpiant  to 
an  eligible  subredpient  or  by  a 
subiecipient  to  a  lower  tier  sufaiedpieiiL 
The  tarai  includes  finaiwinl  ^tiffii>an4:ft 
whan  prarided  by  any  legal  agraemant. 


even  if  the  agraemant  is  called  a 
contract,  but  does  not  include 
procuiaoMnt  of  gooda  and  aarvioea  nor 
does  ft  inchide  any  form  of  aaaislanoe 
which  la  aixluded  from  the  definition  of 
"award"  in  paragraph  (e)  of  this  section. 

(gg)  Sufascinient  means  the  legal 
entity  to  which  a  subaward  is  made  and 
which  is  accountable  to  the  recipient  for 
the  use  of  the  fiinds  provided.  The  term 
may  include  foreign  or  intaroational 
organizations  (such  as  agencies  of  the 
United  Nations). 

(hh)  Suppliet  means  all  personal 
property  axcluding  equipment, 
intelledual  property,  and  debt 
Instruments  as  defined  in  this  section, 
and  inventions  of  a  contractor 
conceived  or  first  actually  reduced  to 
practice  in  the  performance  of  work 
under  a  funding  agreement  ("subject 
inventions"),  as  defined  in  37  Cni  part 
401,  "Rights  to  Inventions  Made  by 
Nonprafit  Organizations  and  Small 
Busfaieaa  Firms  Under  Government 
Grants,  Conliacta,  and  Cooparative 
Agreements." 

(ii)  Suspension  means  Bit  action  by 
NASA  that  tempoorlly  withdraws 
NASA  spaoaorahip  under  aa  award, 
pending  corrective  action  by  the 
recipient  or  pending  a  decision  to 
terminate  the  award  by  NASA. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  Federal 
agency  regulations  implemeuting 
Executive  Orders  12549  and  12689, 
"Debarment  and  Suspension." 

(jj)  Termination  means  the 
cancellation  of  Federal  sponsorship,  in 
whole  or  in  part,  imder  an  agreement  at 
any  time  prior  to  the  date  of  completion. 

(kk)  Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contribalions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  reel 
property,  equipment,  suppUes  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  j>mRram. 

(lI)  Unliquiaated  obligations,  for 
financial  reports  prepared  on  a  cash 
basis,  means  the  amount  of  obUgations 
incurred  by  the  recipient  that  have  not 
been  paid.  For  reports  prepared  on  an 
accrued  expenditure  beats,  they 
represent  toe  amount  of  obligations 
incurrwl  by  the  recipient  for  which  an 
outlay  has  not  been  recorded. 

(mm)  Unobligated  balance  means  the 
p<»tian  of  the  hinds  authorized  by 
NASA  that  has  not  been  obligated  by  the 
recipient  and  is  determined  by 
deducting  the  cumulative  obUgationa 
from  the  cumulative  fimds  authorized. 

(nn)  Unrecovered  indinct  cost  means 
the  diSarence  between  the  amouirt 


awaidad  and  the  amount  which  oould 
have  bean  awardsd  under  the  radpiant's 
approved  nagolMed  indirect  coat  rate. 

(oo)  IVoriang  capital  advance  means  a 
procedure  whereby  funds  are  advancad 
to  the  recipient  to  cover. its  eatimalad 
disbursement  needs  fora  given  initial 
period. 

1 1110.103    Etiact  on  oOiar  laauancaa. 

For  awards  subject  to  this  subpart,  all 
administrative  raquiitatents  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  subpart  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accortiance  with  the  deviations 
provision  in  S  1260.104. 


11200.104 

The  Office  of  Management  and  Budget 
(OMBJ  may  grant  exceptions  (or  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  subpart  when 
exceptions  are  not  prohibited  by  statute. 
However,'  in  the  interest  of  maximum 
unifismity,  exceptions  from  the 
requirements  of  this  sniqxart  shall  be 
permitted  only  in  unusual 
circumstances.  NASA  may  apply  more 
restrictive  requirements  to  a  class  of 
redpinats  when  approved  by  OMB. 
NASA  may  apply  less  restrictive 
requirements  when  awarding  small 
awards,  except  fior  those  requirements 
which  are  statutory.  Exceptions  on  a 
case-by-case  basis  may  also  be  made  by 
NASA.  See  $  1260.6(c). 


|12eai08 

Unless  sections  of  this  subpart 
specifically  exdude  subredpients  from 
coverage,  the  provisions  of  this  subpart 
shall  be  applied  to  subredpients 
performing  work  under  awards  if  such 
subredpients  are  institutions  of  higher 
education,  hospitals  or  other  non-profit 
organizations.  State  and  local 
government  subredpients  are  subject  to 
the  provisions  of  14  CFR  pan  1273, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments." 

Pre— Award  Requirements 


ltMO.110 

Sectioos  1260.111  throiigh  1260.117 
prescribe  forms  and  instnictioas  and 
other  pre-award  mattera  to  be  uaed  in 
applying  far  NASA  awards. 


IUMlIII 

(a)  Use  of  grants  and  cooperative 
agreements,  and  contracts.  In  each 
instance,  NASA  shall  dedde  on  the 
appropriate  award  instnunent  (Le., 
grant,  cooperative  agreement,  at    . 
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oontrad).  The  Federal  Grant  and 
Coopetative  Agreement  Act  (31  U.S.C. 
6301-08)  governs  the  use  of  grants, 
cooperative  agreements  and  contracts.  A 
grant  or  coop^rativa  agreement  shall  be 
used  only  when  the  prisdpal  purpose 
of  a  transaction  is  to  accomplish  a 
public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
tedpient  when  carrying  out  the  activity 
contemplated  in  the  agreement" 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  Public  Notice  and  Priority  Setting. 
NASA  shall  notify  the  pnbfic  of  its 
intended  funding  priorraes  far 
discretionary  grant  programs,  unless 
funding  priorities  are  established  by 
Federal  statute. 

iiaiO.112  -VOiina  Mr  applying  tar  Pa*nl 


(a)  NASA  shall  comply  with  the 
applicable  report  clearance 
requirements  of  S  CFR  part  1320, 
"Controlling  Paperwork  Burdens  on  the 
Public,"  with  regard  to  all  forms  used  by 
the  NASA  in  place  of  or  as  a 
supplement  to  the  Standard  Form  424 
(SF-424)  series. 

(b)  Applicants  shall  uae  those  forms 
and  instructions  prescribed  by  NASA  in 
§1260. 


f  12*0.113 

NASA  and  rsdpients  shall  comply 
with  the  nonprocurement  debarment 
and  suspension  rule,  14  CFR  part  1265, 
"Govenunentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govenunentwide  Requirements  for 
Drug-Free  Workplace  (Grants)," 
implamenting  Executive  Orders  12549 
and  12689,  "Debarment  and 
Suspension."  This  rule  restricts 
contracts  with  certain  parties  that  are 
debarred,  suspended  or  otherwise 
excluded  from  or  ineligible  for 
partidpatiDn  in  Federal  assistance 
programa  or  activities. 


11200,114 

If  an  applicant  or  redpient  hose 
history  of  poor  performance,  is  not 
financially  stable,  has  a  management 
system  that  does  not  meet  the  standards 
prescribed  in  this  subpart,  has  not 
conformed  to  the  terms  and  conditions 
of  a  previous  award,  or  is  not  otherwise 
lesponaible,  NASA  may  impose 


additional  requirements  as  needed. 
Such  applicant  or  redpient  will  be 
notified  in  writing  as  to  ths  natun  of  the 
additional  requirements,  the  reason  why 
the  additional  requirements  am  being 
imposed,  the  nature  of  the  conscUve 
action  needed,  the  time  allowed  for 
completing  the  corrective  actions,  and 
the  method  for  requesting 
reconsidehition  of  the  additional 
requirements  imposed.  Any  special 
conditions  shall  bepromptly  removed 
onoe  the  conditions  that  prompted  them 
have  been  corrected. 


S120ai1S    MaUleayaiainafi 

The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
CompeUtiveDesa  Act  (IS  U.S.C.  20S) 
declares  that  (he  metric  system  is  the 
preferrsd  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce,  when  the  metric 
system  of  measurement  will  be  used  in 
the  agency's  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  uae  of  the  system  is  initially 
impractical  or  likely  to  cause  significant 
in^dendes  in  the  accomplishment  of 
federaUy-funded  activities.  NASA  shall 
follow  the  provisions  of  Executive  Order 
12770,  "Metric  Usage  in  Federal 
Government  Programs." 

$1200.116    Rseource  Oonsar¥Baoii  and 
Hsoovsry  Act  (RCRA). 

Under  the  RCRA  (Pub.  L.  94-580 
codified  at  42  U.S.C.  6962),  any  State 
agency  or  agency  of  a  political 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  must 
comply  with  Sedion  6002  of  the  RCRA 
(42  U.S.C.  6962).  Section  6002  requires 
that  preference  be  given  in  procurement 
programs  to  the  purchase  of  spedfic 
products  containing  recyded  materials 
identified  in  guidehnes  developed  by 
the  Environmental  Protection  Agency 
(EPA)  (40  CFR  parts  247-254). 
Accordingly,  State  and  local  institutians 
of  higher  education,  hospitals,  and  non- 
profit organizations  that  receive  diied 
Federal  awards  or  other  Federal  funds 
shall  give  preference  in  their 
procurement  programs  fimded  with 
Federal  funds  to  the  purchase  of 
recycled  prtxlucts  pursuant  to  the  EPA 
guidelines. 

liaaOilir   Camaealionaand 


regulation  on  an  annual  hads.  If  the 
radpienis  have  oogoing  and  oootlnaing 
reUtinnslripe  with  the  agency.  Annual 
certifications  and  lapiesJailattoaaahaM 
be  signed  by  responsible  officials  with 
the  authori^  to  ensue  redpiant's 
compllanoe  with  the  pertinent 
requiramants 

Post  Award  Rsquirements 

Financial  and  Proffam  Uanagemert 

liaaaiao 

ognaeffH 

Sections  1260.121  through  1260.128 
prssoibe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for. 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  estabUahing  fund 
availability. 

(1200:121 

■«a 


layalamaL 


Unless  prohibited  by  statute  or 
codified  regulation,  NASA  will  allow 
redpiants  to  submit  certain 
certifications  aiul  representations 
required  by  statute,  executive  order,  or 


(a)  Redpients  shall  relate  flnatidal 
data  to  performance  data  and  develop 
luiit  cost  information  whenever 
practical.  For  awards  that  support 
research,  it  should  be  noted  that  it  ia 
generally  not  appropriate  to  develop 
unit  coat  informatioD. 

(b)  Redpients'  finandal  management 
systems  shall  provide  for  the  following, 

(1)  Accurate,  current  and  complete 
disclosure  of  the  finandal  results  of 
each  federally-sponsored  projed  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 

$  1260.152.  If  NASA  requires  reporting 
on  an  accrual  basis  from  a  redpient  that 
maintains  its  records  on  other  than  an 
accrual  basis,  the  recipient  shall  not  be 
required  to  establish  an  accrual 
accounting  system.  These  redpients 
may  develop  such  accrual  data  for  its 
reports  on  the  basis  of  an  analysis  of  the 
documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obUgations,  unobligated 
balances,  assets,  outlays,  income  and 
interest. 

(3)  Effective  control  over  and 
aocoimtability  for  all  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
authorized  purpoaes. 

(4)  Comparison  of  outlays  with  budget 
amoimts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performanoe  and 
unit  cost  data. 
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(5)  Written  proceduras  to  minimiMt 
the  time  elapsing  between  the  tnnifer  of 
fund*  to  the  recipient  from  tlie  U.S. 
Treasury  and  die  issiuinoe  or 
redemption  of  checks,  wanvnts  or 
payments  by  other  means  for  piognm 
purposes  by  Uie  recipient  To  the  extant 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(Pub.  L.  101-453)  govern,  pajrment 
methods  of  Slate  agendaa, 
instiumentaUties,  and  fiscal  agents  shall 
be  consistent  with  CMIA  Traasuiy-State 
Agreements  or  the  CMIA  default 
procedures  codified  at  31  CFR  part  205, 
"Withdrawal  of  Cash  from  the  Treasury 
for  Advances  under  Federal  Grant  and 
Other  Programs." 

(6)  Written  procedures  for 
datenmning  the  reasonableDeai, 
allocability  and  allowability  of  coat*  in 
accordance  with  the  provisiona  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

(7)  Accounting  records  including  cost 
accounting  records  that  are  supported 
by  source  documentatian. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repaymaoi  of 
money  borrowed  by  the  reciplflnt, 
NASA,  at  its  discretion,  may  require 
adequate  bondiiig  and  insurance  if  the 
banding  and  instnance  requirements  of 
the  recipient  are  not  deemed  adequate 
to  protect  the  interest  of  die  Federal 
GovemmanL 

(d)  NASA  may  require  adequate 
fidelity  bond  coverage  where  the 
recipient  lacks  sufiicient  coverage  to 
protect  the  Federal  Covemmant's 
interest 

(e)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223,  "Surety  Companies  Doing 
Business  with  the  Unites  States." 

liaa&lZZ   Paymam. 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treastuy 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  be  consistent 
with  Treasury-State  CMIA  agreements 
or  debult  procedures  codified  at  31  CFR 
port  205. 

(bMl)  Recipient*  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to 
maintain: 

(i)  Written  procedures  that  minimize 
the  time  elapsing  tietween  the  transfer  of 
funds  and  diabursement  by  the 
racipiant;  and 


(ii)  Financial  management  systems 
that  meet  the  standards  for  fund  oontnd 
and  accountability  as  established  in 
$1260.121. 

(2)  Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accardanoe  with  the  actual, 
immediate  cash  rsquiiements  of  the 
recipient  arginization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbunesnents  by  the  recipient 
otganlzatian  for  direct  program  or 
project  coot*  and  the  proportionate 
ahare  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  shall 
be  consolidated  to  cover  anticipated 
cash  iieeds  for  all  awerda  made  by 
NASA  to  the  recipient 

(1)  Advance  payments  will  be  mads 
by  electronic  fiind*  transfer. 

(2)  Advance  payBient  mechanisms  are 
subject  to  31  CFR  pert  205. 

(d)  [Reserved.  Not  used  by  NASA.) 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met  NASA  may  also  use  this  method  on 
any  construction  agreement  or  if  the 
major  portion  of  the  construction  project 
is  accomplished  through  private  market 
financing  or  Federal  loans,  and  the 
Federal  assistance  constitutes  a  minor 
portion  of  the  project.  When  the 
reimbursement  method  is  used,  NASA 
shall  make  payment  within  30  days  after 
receipt  of  the  billing,  unless  the  billing 
is  improper. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and 
NASA  lias  determined  that 
reimbursement  is  not  feasible  because 
the  recipient  lacks  sufficient  woridng 
capital,  NASA  may  provide  cash  on  a 
working  capital  advance  basis.  Under 
this  procedure,  NASA  shall  advance 
cash  to  the  recipient  to  cover  its 
estimated  disbursement  needs  for  an 
initial  period  generally  geared  to  the 
awardae's  disbursing  cycle.  Thereafter, 
NASA  ahall  reimburse  the  recipient  for 
its  actual  cash  disbursements.  The 
working  capital  advance  method  of 
payment  shall  not  be  used  for  recipients 
unwilling  or  unable  to  provide  timely 
advances  to  their  subcontractor  to  meet 
the  subcontractor's  actual  cash 
disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  availabre  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 


(h)  Unless  otherwise  required  by 
sUtute.  NASA  will  not  withhold 
payments  for  proper  charges  made  by 
recipients  at  any  time  during  the  project 
period  unless  the  conditions  in 
paragraph  (b)  (IJ  or  (2)  of  this  section 

rU  A  recipient  has  biled  to  comply 
with  the  project  objectives,  the  tsnns 
and  condition*  of  the  award,  or  NASA 
reporting  requiraments. 

(2)  The  recipient  is  delinquent  in  a 
debt  to  the  United  Stales  as  defined  in 
CA4B  Circular  A-129,  "Managing 
Federal  Credit  Programs."  Under  such 
conditions,  NASA  may,  upon 
reasonable  notice,  inform  the  recipient 
that  payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  i*  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutioDS  as 
depositories  of  ftaids  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section,  NASA 
shall  not  require  separate  depository 
acoounts  for  funds  provided  to  a 
recipient  or  establish  any  eligibility 
requirement*  for  dspodtories  for  fund* 
provided  to  a  recipient  However, 
redpimts  must  be  able  to  account  for 
the  receipt,  obligation  and  expenditure 
of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j]  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owned  banks.(a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  the  conditions 
in  paragraph  (k)  (1),  C2)  or  (3)  of  this 
section  apply. 

(1)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonable  available 
interest  bearing  occounl  would  not  be 
expected  to  earn  interest  in  excess  of 
S2S0  par  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  Interest  earned  on  Federal 
advances  deposited  in  interest-bearing 
accounts  in  excess  of  $250  per  year  shall 
be  remitted  armually  to  Department  of 
Health  and  Human  Services  (DHHS), 
Payment  Management  System, 
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Rod^ville,  MD  20852.  Interest  amounts 
up  to  $250  per  year  may  be  retained  by 
the  recipient  for  adroinistretive  expense. 
In  accordance  with  31  CFR  port  206. 
interest  should  be  remitted 
electronically  through  the  Automated 
aeering  House  (ACT)  to  DHHS. 
Recipients  without  this  capability  may 
make  the  remittance  by  check.  In  either 
case,  the  remittance  should  be  payable 
to  DHHS  and  should  indicate  the 
recipient's  Entity  Identification  Number 
(EIN)  and  reason,  i.e.,  "Interest  earned." 
(m)  Except  as  noted  elsewhere  in  this 
subpart,  only  the  following  forms  shall' 
be  authorized  for  the  recipients  in 
requesting  advances  and 
reiinbursements.  Federal  agencies  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SK-270,  Request  for  Advance  or 
Reimbursement.  [Reserved.  Not  used  by 
NASA.] 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  The  SF-271 
may  be  used  for  requesting 
reimbursement  for  NASA  construction 
programs. 

11260.123    Coat  atiarlng  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  federally-aasislad  project 

.    (3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  uaed  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  NASA. 

(7)  Conform  to  other  provisions  of  this 
subpart,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  NASA. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  aoccidance  with  the 
applicable  cost  principles.  If  NASA 
authorizes  recipients  to  donate 
buildings  or  land  for  construction/ 
facilities  acquisition  projects  or  long- 
term  use,  the  value  of  the  donated 
property  for  cost  sharing  or  matching 


shall  be  the  lasoer  of  paragmph  (c)  (1)  or 
(2)ofthissecdon. 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation. 

(2)  The  current  feir  market  value. 
However,  when  there  is  sufficient 
justification,  NASA  may  approve  the 
use  of  the  current  fair  market  value  of 
the  donated  property,  even  if  it  exceeds 
the  certified  value  at  the  time  of 
donation  to  the  project. 

(d)  Volunteer  services  furnished  by 
prof^ionsl  and  technical  persormel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  he  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  foimd  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  [Miid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
ere  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies,  laboratory  supplies  or 
workshop  and  classroom  supplies. 
Value  assessed  to  donated  supplies 
included  in  the  cost  ahoring  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  lend  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  the  conditions  in  paragraph  (g) 
(1)  or  (2)  of  this  section  apply. 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipmept,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 


However,  the  hill  value  of  equipment  oi 
other  capital  assets  and  bir  rental 
ciiarges  for  land  may  be  allowed, 
provided  that  NASA  has  approved  the 


(h)  The  value  of  donated  propaity 
shall  be  determined  in  occoidBnoe  with 
the  usual  occountiiig  policies  of  the 
recipient,  with  the  folloMdog 
qualifications, 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  on 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  reprsssniative) 
and  certified  by  a  responsible  official  of 
the  recipient 

(2)  'The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  hdutias  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  feir  rental  value. 

(5)  The  following  requirements 
pertain  to  the  recipient's  supporting 
records  far  in-kind  contributions  from 
third  parties. 

(i)  volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(ii)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  Und  shall  be 
documented. 

11260.1S4    Program  Income. 

(a)  The  standards  set  forth  in  this 
section  shall  be  used  to  account  for 
program  income  related  to  projects 
financed  in  whole  or  in  part  with 
Federal  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and.  in 
accordance  with  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  ways  listed  in  the 
following. 

(1)  Added  to  funds  committed  to  the 
project  by  NASA  and  recipient  and  used 
to  fiuther  eligible  project  or  program 
obiectives. 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program. 

(3)  Deductod  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  ot  costs  is  based. 

(c)  When  NASA  authorises  the 
disposition  of  program  income  a* 
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described  in  paragraphs  (b)(1)  or  (b)(2) 
of  this  aection,  progrsm  income  in 
excess  of  any  Uinits  stipulated  shall  be 
used  in  accordance  with  paragraph 
(bH3)  of  this  aection. 

(d)  In  the  event  that  the  program 
regulations  or  the  terms  and  conditions 
of  the  award  do  not  specify  how 
program  income  is  to  be  used,  pan^ph 
(bM3)  of  this  section  shall  apply 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (bKD  shall  apply 
automatically  unless  the  awarding 
agency  indicates  in  the  terms  and 
conditions  another  alternative  on  the 
award  or  the  recipient  as  subject  to 
special  award  conditions,  as  indicated 
in  S  1260.114. 

(•)  Unless  program  regulations  or  the 
terms  and  conditions  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Government 
regerding  program  income  earned  after 
the  end  of  the  project  period. 

(0  Unless  program  regulations  or  the 
terms  and  conditions  of  the  award 
provide  otherwise,  coets  incident  to  the 
generation  of  program  income  may  t>e 
deducted  hom  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(See  §$1260.130  through  12S0.137). 

(h)  Unless  program  regulations  or  the 
terms  and  condition  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Government 
with  respect  to  program  income  earned 
from  license  fees  and  royalties  for 
copyrighted  material,  patents,  patent 
appUcations,  trademarks,  and 
inventions  produced  under  an  award. 
However,  Patent  and  Trademark 
Amendments  (35  U.S.C.  18)  apply  to 
inventions  made  under  an  experimental, 
developmental,  or  research  award. 

fl2MlLl»   RMMonolbtrilgMand 


from  NASA  for  one  or  mora  of  the 
following  program  or  budget  related 


(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  requirements  in  these 
regulations.  It  shall  be  related  to 
perfonnance  for  program  evaluation 
purposes  whenever  appropriate. 

m  Recipients  are  requited  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
acondance  with  this  section. 

(c)  For  nonconstrucUon  awards, 
recipients  shall  request  prior  approvals 


(1)  Change  in  the  scope  or  the 
ot^ective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Chaiige  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  Tlis  need  for  additional  Federal 
funding. 

(5)  Tne  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
required  by  NASA. 

(6)  The  inclusion,  imless  waived  by 
NASA,  of  costs  that  require  prior 
approval  in  accordance  with  0MB 
Circular  A-21,  "Cost  Principles  for 
Institutions  of  Higher  Education;"  QMB 
Circular  A-122,  "Cost  Principles  for 
Non-ProBt  Organizations^'  45  CFR  part 
74  Appendix  E,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals;"  or 
48  CFR  part  31,  "Contract  Cost 
Principles  and  Procedures,"  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(e)  Except  for  requirements  listed  in 
paragraphs  (c)(1)  and  (cK4)  of  this 
section,  NASA  is  authorized,  at  its 
option,  to  waive  cost-related  and 
administrative  prior  written  approvals 
required  by  this  Part  and  OMB  Circulars 
A-21  and  A-122.  Such  waivers  may 
include  authorizing  recipients  to  do  any 
one  or  more  of  the  following. 

(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  approval  of 
NASA.  All  pre-award  costs  are  incuried 
at  the  recipient's  risk  (i.e.,  NASA  is 
under  no  obligation  to  reimburse  svich 
costs  if  for  any  reason  the  recipient  does 
not  receive  an  award  or  if  the  award  is 
less  than  anticipate  and  inadequate  to 
cover  such  costs). 

(2)  Initiated  a  non-time  extension  of 
the  expiration  date  of  the  award  of  up 


to  12  months  unless  one  or  more  of  the 
following  conditiotu  apply.  For  one- 
time extensions,  the  recipient  must 
notify  NASA  in  writing  with  the 
supporting  reasons  and  revised 
expiration  dale  at  least  10  days  before 
the  expiration  date  specified  in  the 
award.  This  one-time  extension  may  not 
be  exercised  merely  for  the  purpose  of 
using  unobligated  bslances. 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  addidonal 
Federal  funds. 

(ill)  The  extenaicm  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(3)  Carry  forward  unobligated 
balances  to  subsequent  fimding  periods. 

(4)  For  awards  that  support  research, 
unless  NASA  provides  otherwise  in  the 
award  or  in  the  agency's  regulations,  the 
prior  approval  requirements  described 
in  paragraph  (e)  of  this  section  are 
automatically  waived  (i.e.,  recipients 
need  not  obtain  such  prior  approvals) 
unless  one  of  the  conditions  included  in 
paragraph  (e)(2)  of  this  section  applies. 

(0  Program  regulations  may  r«^ct 
the  transfer  of  funds  among  direct  cost 
categories  or  programs,  functions  and 
activities  for  awards  in  which  NASA's 
share  of  the  project  exceeds  $100,000 
and  the  cumulative  amount  of  such 
transfers  exceeds  or  is  expected  to 
exceed  10  percent  of  the  total  budget  as 
last  approved  by  NASA.  However,  no 
program  regulation  shall  permit  a 
transfer  that  would  cause  sny  Federal 
appropriation  or  part  thereof  to  be  used 
for  purposes  other  than  those  consistent 
with  the  original  intent  of  the 
appropriation. 

(g)  All  other  changes  to 
nonconstiuction  budgets,  except  for  the 
changes  described  in  paragraph  (j),  do 
not  require  prior  approval. 

(h)  For  construction  awards, 
recipients  shall  request  prior  written 
approval  promptly  from  NASA  for 
budget  revisions  whenever  the 
conditions  in  paragraphs  (h)(1),  (2)  or 
(3)  or  this  section  apply. 

(1)  The  revision  restdts  from  ( 
in  the  scope  or  the  objective  of  the 
project  or  program. 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project. 

(3)  A  revision  is  desired  which 
involves  specific  coets  for  which  prior 
written  approval  requliwnents  may  be 
imposed  consistent  with  applicable 
OMB  cost  principles  listed  in 

i  1260.127. 

(i)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  baa  been 
approved  by  OMB. 


(j)  When  NASA  makes  an  award  that 
provides  support  for  both  construction 
and  nonconstruction  work,  NASA  may 
require  the  recipient  to  request  prior 
approval  from  NASA  before  making  any 
fund  or  budget  transfers  between  the 
two  types  of  work  supported. 

(k)  For  both  construction  and 
nonconstruction  awards,  NASA  shall 
require  recipients  to  notify  NASA  in 
writing  promptly  whenever  the  amount 
of  Federal  authorized  funds  is  expected 
to  exceed  the  needs  of  the  recipient  for 
the  project  period  by  more  than  $5,000 
or  five  percent  of  the  PadeiBl  award, 
whiduwer  is  greater.  This  notification 
shall  not  be  required  if  an  applicaUon 
for  additional  fonding  is  submitted  for 
a  continuaUon  award. 

(1)  When  requesting  approval  ks 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  unless  NASA  indicates  a 
letter  of  request  suffices. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  NASA  shall  review  the 
request  and  notify  the  recipient  whether 
the  budget  revisions  have  been 
approved.  If  the  revision  is  still  under 
consideration  at  the  end  of  30  calendar 
days,  NASA  shall  inform  the  recipient 
in  writing  of  the  date  when  the  recipient 
may  expect  the  dadsioo. 

|ia*0.ia>    Non^MsmaudKi. 

(a)  I^ecipients  that  are  institutions  of 
higher  education  or  other  non-profit 
organizations  shall  be  subject  to  the 
audit  requirements  contained  in  OMB 
Circular  A-133.  "Audits  of  Institutions 
of  Higher  Education  and  Other  Non- 
profit Institutions." 

(b)  State  and  local  governments  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act  (31 
U.S.C  7501-7)  and  NASA  reguladons 
implementing  OMB  Circular  A-128, 
"Audits  of  State  and  Local 
Governments." 

(c)  Hospitals  not  covered  by  the  audit 
provisions  of  OMB  Circular  A-133  shall 
be  subject  to  the  audit  requirements  of 
NASA. 

(d)  Commercial  organizations  shall  be 
subject  to  the  audit  requirements  of 
NASA  or  the  prime  recipient  as 
incorporated  into  the  award  document 


flin.127    Al 

For  each  kind  of  recipient,  there  is  a 
set  of  Federal  principles  for  determining 
allowable  costs.  Allowability  of  costs 
shall  be  determined  in  accordance  with 
the  cost  principles  applicable  to  the 
entity  incurring  the  costs.  Thus, 
allowability  of  coets  incurred  by  State, 
local  or  federally-recognized  Indian 
tribal  governments  is  determined  in 


accordance  with  the  provisions  of  QMB 
Circular  A-87,  "Cost  Prinoplea  fbr  Slate 
and  Local  Ck)vemments."  The 
allowability  of  costs  incurred  by  non- 
profit organizations  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-122,  "Cost  Prindples  for 
Non-Profit  Oroanizatiomt."  Tne 
allowability  of  costs  incurred  by 
institutians  of  higher  education  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-21,  "Coat 
Prindples  for  Educational  Institutions." 
The  allowability  of  costs  incurred  by 
hospitals  is  determined  in  acoordanoe 
with  the  provisions  of  Appendix  E  of  45 
CFR  part  74,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  Under 
Grants  and  Contracts  with  Hospitals." 
The  allowability  of  costs  incurred  by 
commercial  organizations  and  those 
non-profit  oiganizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  In  accordance  with  the 
proviaions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  part  31. 

f1M0.ia   Petted  m  iialiblW>  oliunda. 
Where  a  funding  period  is  spedfied, 
a  ledpient  may  charge  to  the  grant  only 
allowable  costs  resulting  frxnn 
obligations  IncurTsd  during  the  funding 
period  and  any  pre-award  cost^ 
authorized  by  NASA. 

Property  Standards 

f1M0.1M    Purpoea  ol  propatty  atandada. 

Sections  1260.131  through  1260.137 
set  forth  uniform  standards  governing 
management  and  disposition  of  property 
fimusoed  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award. 
Redpients  shall  observe  these  standards 
under  awards  and  NASA  will  not 
impose  additiotul  requirements,  imless 
specifically  required  by  Federal  statue, 
file  redpient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
SS  1260.131  through  1260.137. 


|12M.13t 

Redpients  shall,  at  a  miniimini, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  for  property  owned  by  the 
redpient.  Federally-owned  property 
need  iu>t  be  insured  unless  requited  by 
the  terms  and  conditions  of  the  award. 

|12aai32    RaatprofMrty. 

Unless  otherwise  provided  by  statue, 
the  requirements  concerning  the  use 
and  disposition  of  real  property 
acquired  in  whole  or  in  pail  under 
awards  are  as  follows: 


(a)  Title  to  real  property  shall  vest  in 
the  redpient  subject  to  the  condition 
that  the  redpient  shall  uae  the  real 
property  for  the  authorized  porpoae  of 
the  projed  as  long  as  it  is  nesdni  and 
shall  not  encumber  the  property  without 
approval  of  NASA. 

(b)  The  redpient  shall  obtain  written 
approval  by  NASA  for  the  use  of  reel 
property  in  other  federally-sponsored 
projects  when  the  redpient  determines 
that  the  property  is  no  Icmger  needed  for 
the  purpose  of  the  original  prefect.  Use 
in  cAhei  projects  shall  be  limited  to 
those  under  federally-sponaacad 
projects  (i.e.,  awards)  or  programs  that 
have  purposes  consistent  with  those 
authorized  for  support  by  NASA. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in  peragraph 
(a)  and  (b),  the  redpient  shall  request 
disposition  instructions  from  NASA  or 
its  successor  Federal  awarding  agency. 
NASA  shall  observe  one  or  more  of  the 
following  disposition  instructions. 

(1)  The  redpient  may  be  pennitted  to 
retain  title  without  further  obligation  to 
the  Federal  (kivemment  after  it 
compensates  the  Federal  Govenuaent 
for  the  percentage  of  the  currant  fair 
market  value  of  the  property  attributable 
to  the  Federal  partidpation  in  the 
project 

(2)  The  redpient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  NASA  and  pay  the  Federal 
Government  for  that  percentage  of  the 
current  fair  market  value  of  the  property 
attributable  to  the  Federal  partidpation 
in  the  projed  (after  deducting  actual 
and  reasonable  selling  and  fix-up 
expenses,  if  any,  from  the  sales 
proceeds).  When  the  redpient  is 
authorized  or  required  to  sell  the 
property,  proper  sales  procedures  shall 
be  established  that  provide  fbr 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(3)  The  redpient  may  be  directed  tn 
transfer  title  to  the  property  to  the 
Federal  Govenunent  or  to  an  eligible 
third  party  provided  that,  in  suai  cases, 
the  redpient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  currant  feir  market 
value  of  the  property. 

}1Mai39 


(a)  Fffderaf/y-oimed  property,  (l)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Covsmment 
Redpients  shall  submit  annually  an 
inventory  listing  of  federally-owned 
property  in  their  custody  to  NASA. 
Upon  completion  of  the  award  or  when 
the  property  is  no  longer  needed,  the 
redpient  shall  report  the  property  to 
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NASA  for  further  Federal  agency 
utitixatian. 

(2)  If  NASA  baa  no  farther  need  for 
the  propeity,  it  shall  be  declared  excasa 
and  repotted  to  the  General  Services 
Admiration,  unless  NASA  has  Statutory 
authority  to  diapo«e  of  the  property  by 
alternative  metboda  (e.g.  the  authority 
provided  by  the  Federal  Technology 
TransfBr  Act  (15  U.S.C.  3710  (I))  to 
donate  research  equipment  to 
educational  and  non-profit 
organlzatiaDa  in  accordanoe  with  B,0. 
12821,  "Improving  Mathematics  and 
Sdencs  Education  in  Support  of  the 
National  Education  Goala.") 
Appropriate  inatructions  shall  be  iaaued 
to  the  recipient  by  NASA. 

(b)  Exempt  property.  Title  to 
nonexpendable  personal  property 
acquired  with  grant  funds  shall  be 
vested  in  the  recipient  upon  acquisition, 
unless  it  is  determined  that  to  do  so  is 
not  in  furtherance  of  the  objectives  of 
NASA.  When  title  is  vested  in  the 
recipient,  tiie  recipient  shall  have  no 
other  obligation  or  accountatdlity  to  the 
Federal  Government  for  its  use  or 
diaposltion,  except  aa  provided  in 
$1280.27. 

IUM.1M    Eqmpmant 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
thia  section. 

(b)  The  redpimt  shall  not  use 
equipment  acquired  with  Federal  fimds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  Tiie  recipient  sliall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  nor  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shall  not  encumber 
the  property  without  approval  of  NASA. 
When  no  longer  needed  for  the  original 
project  or  program,  the  recipient  shall 
use  the  equipment  in  connection  with 
its  other  federally-sponsored  activities, 
in  the  following  order  of  priority: 

(1)  Activities  sponsored  by  NASA, 
then 

(2)  Activities  sponsored  by  other 
Federal  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 


preference  for  such  other  use  shall  be 
given  to  other  projects  or  progiama 
sponsored  by  NASA:  second  preference 
shall  be  given  to  projects  or  programs 
sponaorad  by  other  Federal  agencies.  If 
the  equipment  ia  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  by 
NASA.  User  charges  shall  be  treated  as 
program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  ofbst  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of 
NASA. 

(f)  The  redpients's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
fednally-owned  equipment  shall 
include  all  of  the  following. 

(1)  Equipment  records  shall  be 
maintaiiud  accurately  and  shall  include 
the  following  information. 

(i)  A  description  of  the  equipment 

(ii)  Manubcturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whet^r  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  coat  of  the 
equipment  (not  applicable  to  equipment 
fuinlsbed  by  the  Federal  Govenmiant). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  NASA  for  its 
share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(31  A  physical  inventory  of  equipment 
shall  be  taken  and  the  resulLs  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 


(4)  A  control  system  shall  be  in  eHect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  Ices,  damage,  or  theft  of  equipment 
shall  be  invscUgoted  and  fiUly 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  NASA. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
pnjper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  current 
per  unit  fair  market  value  of  $5,000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original 
Federal  awarding  agency  or  its 
successor.  The  amount  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program  to  the  current  rair  market  value 
of  the  equipment  If  the  recipient  has  no 
need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions 
from  NASA.  NASA  shall  determine 
whether  the  equipment  can  be  used  to 
meet  NASA's  requirements.  If  no 
requirement  exists  within  NASA,  the 
availability  of  the  equipment  shall  be 
reported  to  the  General  Services 
Administration  by  NASA  to  determine 
whether  a  requirement  for  the 
equipment  exists  in  other  Federal 
agencies.  NASA  shall  issue  instructions 
to  the  recipient  no  later  than  120 
calendar  days  after  the  recipient's 
request  and  the  following  procedures 
shall  govern. 

(1)  U  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  NASA  an 
amoimt  computed  by  applying  to  the 
sales  proceeds  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program.  However,  the 
recipient  shall  be  permitted  to  deduct 
and  ifitain  from  the  Federal  share  SSOO 
or  ten  percent  of  the  proceeds, 
whichever  is  less,  for  the  recipient's 
selling  and  handling  expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient's 
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partidpsUon  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  shall  tie  reimbursed  by  NASA 
for  such  costs  iqpuied  in  its 
disposition. 

(4J  NASA  may  reserve  the  right  to 
transfer  the  tide  to  the  Federal 
Government  or  to  a  third  party  named 
by  NASA  when  such  third  party  is 
otherwise  eligible  under  existing 
statutes.  Such  transfer  shall  be  subject  to 
the  following  standards. 

(i)  The  equipment  shall  ha 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(ii)  NASA  shall  iasUe  disposition 
instructions  within  120  calendar  days 
after  receipt  of  a  final  inventory.  The 
final  inventory  shall  list  ail  equipment 
acquired  with  grant  funds  and  federally- 
owned  equipttMnt  If  NASA  fails  to 
issue  disposition  instructions  within  the 
120  calendar  day  period,  the  recipient 
shall  apply  the  standards  of  this  section, 
as  appropriate. 

(iii)  When  NASA  exercises  its  right  to 
take  title,  the  equipment  shall  be  subject 
to  the  provislaas  for  fedoaUy-owned 
equipment 

fiaOiias   auf^mu ma otmnvnMbf 


(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  SS.OOO  in  total  aggregate 
value  upon  termination  or  completion 
of  the  project  or  program  and  the 
supplies  are  not  needed  for  any  other 
federally-sponsored  project  or  program, 
the  recipient  shall  retain  the  supplies 
for  use  on  non-Federal  sponsored 
activities  or  sell  them,  but  shall,  in 
either  case,  compensate  the  Federal 
Government  for  its  share.  The  amount  of 
compensation  shall  be  computed  in  the 
same  maimer  as  for  equipment 

(b)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
servioes,  unless  specifically  authorized 
by  Federal  statute  as  long  aa  the  Federal 
Gorarmnent  retains  an  interest  in  the 
supplies. 

(IsaatM   MangMapreparty. 

(a)  The  recipient  may  assert  copyright 
in  any  work  that  is  subject  to  copyright 
and  was  created,  or  for  which  copyright 
ownership  was  purchased,  imdw  an 


award.  NASA  is  granted  a  royalty-free, 
nonexclusive  and  irrevocable  ri^t  to 
reproduce,  publish,  or  otherwise  use  the 
work  for  Federal  purposes,  and  to 
authorise  othere  to  do  so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
Department  of  Commerce  at  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(c)  NASA  has  the  right  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  firat  produced 
under  an  award. 

(2)  Authorize  othen  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intellectual  property  and 
debt  instruments  acquired  under  an 
award  or  subcontract  vests  upon 
acquisition  in  the  recipi«it.  The 
recipient  shall  use  that  propeity  for  the 
ori^nally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
property  without  approval  of  NASA. 
When  no  longer  needed  for  the 
originally  authorized  puipose. 
disposition  of  the  intangible  property 
shall  occur  in  accordance  with  the 
provisions  of  $  1260.134(g). 

(e)  Due  to  the  substantial  involvement 
on  the  part  of  NASA  under  a 
cooperative  agreement  intellectual 
property  may  be  produced  by  Federal 
employees  and  NASA  contractora 
tasked  to  perform  NASA  assigned 
activities.  Tide  to  intellectual  property 
created  under  the  cooperative  agreement 
by  NASA  or  its  contractora  will  initially 
vest  with  the  creating  party.  Certain 
rights  may  be  exchanged  with  the 
recipient. 

fllM.117   Property  trualrsMlansNp. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
NASA  may  require  redpienta  to  record 
liens  or  other  appropriate  notices  of 
record  to  indicate  that  personal  or  real 
property  has  been  acqiiired  or  improved 
with  Federal  funds  and  that  use  and 
disposition  conditions  apply  to  the 
property. 

Procurenient  Standards 

|1M0.t4O   Papoaaofpraeuramsnt 


Sections  1260.141  through  1260.148 
set  forth  standards  for  use  by  recipients 


in  establishing  prooedurss  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  raal 
property  and  other  services  with  Fedeisl 
fimds.  Thaaa  standards  are  furnished  to  . 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliaocs  with  the  provisions  of 
applic^Ie  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requiiemcnts 
shall  be  imposed  by  NASA  upon 
recipients,  unless  specifically  required 
by  Federal  statute  or  executive  order  or 
approved  in  accordance  with  the 
deviation  procedures  of  S  1260.6. 

112(0.141    Radplanl  rasponaMMaa. 

The  standards  contained  in  thia 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  cootractls).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  NASA,  regarding  the 
settlement  and  satisbction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
in  support  of  an  award  or  other 
agreement.  This  includes  disputes, 
daims,  protests  of  award,  source 
evaluation  or  other  mattsre  of  a 
contractual  luiture.  Mattere  concerning 
violation  of  statute  are  to  be  referred  to 
such  Federal.  State  or  local  authority  aa 
may  have  proper  jurisdiction. 

f12M).142    CodaaoteondueL 

The  recipient  shall  maintain  written 
standards  of  conduct  govemirvg  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  confiict  would  arise 
when  the  employee,  ofiiceT.  or  agent, 
any  member  of  his  or  her  immediats 
binily,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
ofBcera.  employees,  and  agents  of  the 
recipient  shall  neither  solidi  nor  accept 
gratuities,  favore,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
rsdpients  may  set  standards  for 
situations  in  which  the  finanrial  interest 
is  not  substantial  or  the  gift  is  an 
unaolidted  item  of  nixninal  value.  The 
standards  of  conduct  shall  provide  for 
disdplinary  adions  to  be  applied  for 
violations  of  such  standards  by  ofBcera, 
employees,  or  agents  of  the  redpient. 
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All  procuToment  traiuactioiu  shall  be 
conducted  in  a  manner  to  pcovide,  to 
the  maxiinuin  extant  practical,  open  and 
free  cmnpetitkin.  Th«  recipient  uiaU  be 
alert  lo  oiguiizatianal  oonfUds  of 
interest  aa  wall  aa  noncompetitive 
piactlces  among  contractors  that  ma; 
restrict  or  eliminate  competition  or 
otherwiae  leatrain  trade.  In  aider  to 
ensure  objective  contiactor  perfanoanoe 
and  eliminate  unbir  competitive 
advantage,  coatradors  that  develop  or 
draft  spaclBcatiana,  requirements, 
statements  of  work,  inWtations  for  Ud* 
and/or  requeats  br  proposala  ahall  be 
excluded  from  corapetiiis  lor  such 
procurements.  Awuds  shall  be  made  to 
the  bidder  or  oHsror  whose  bid  or  oBer 
is  responsive  lo  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  bctors 
considered.  SoUcitatians  ahall  cleerly 
set  Soith  all  requiiementa  that  the  bidder 
or  oBemr  shall  fulfill  in  order  for  the  bid 
or  oOer  to  be  evaluated  by  the  radpienL 
Any  and  all  bids  or  oBen  may  be 
rejected  when  it  is  in  the  redpimt's 
interest  lo  do  so. 


|12nLl44 

(a)  All  recipienlS'Shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide  for.  at  a 
miniifiiim,  that  the  Conditions  in 
puagraphs  (a)  (1).  (2)  and  (3)  of  this 
section  apply. 

(1)  Radpients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropiiata.  an  analysis  is 
made  of  lease  and  puichaae  alternatives 
to  determine  whi<£  tvould  be  the  most 
economical  and  practical  procuremeut 
tor  the  Federal  Government 

(3)  Solicitations  for  goods  and 
services  provida  for  all  of  the  following. 

(i)  A  cuar  and  accurate  description  of 
the  technical  requirements  for  the  . 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  bctors 
to  be  used  in  evaluating  bids  or 
proposals. 

(ili)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  requiie<l.  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible. 


of  products  and  services  dimensioned  in 
the  metric  system  of  roeasuremoit 

(vi)  Preference,  to  the  extent 
piactioable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  reaources  and  protect  the 
environment  and  are  energy  efficient 

(b)  Positive  efforts  shall  be  made  by 
recipients  to  utiUxe  small  businesses, 
minority-ownad  finna,  and  women's 
biisinaaaentaipiises,  whenever  possible. 
Redpianls  of  NASA  awards  shall  take 
all  of  the  following  steps  to  further  this 

(1)  Enaun  that  small  businesses, 
mininity-ownad  firms,  and  women's 
bnsinesa  antarpriaes  an  uaed  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
fraioes  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  busineaaas,  minority-owned  firms, 
and  women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  compeling  for  larger 
canhncts  intend  to  subcontract  with, 
small  buaineaaaa,  minority-owned  firms, 
and  woman's  busineas  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesaes, 
minority-owned  firms  and  women's 
busineas  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Uae  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Busineas  Administration  and  the 
Department  of  Commerce's  Minority 
Busineas  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contiscts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-ptus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractore  who  possess  the 
potential  ability  to  perform  successfolly 
under  the  terms  and  conditions  of  the 
proposed  procurement  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  14  CFR  part 
1265,  the  implementation  of  Executive 


Order  12549  and  12689,  "Debarment 
and  Suspension." 

(e)  Recipients  shall,  on  request,  make 
available  for  NASA,  pie-ewud  review 
and  procurement  documents,  sudi  as 
request  for  proposals  or  iirvitations  for 
bids,  independent  cost  estimatea,  etc, 
when  any  of  the  following  conditiona 
apply. 

(1)  A  recipient's  procurement 
procedures  or  operation  fells  to  comply 
with  the  procurement  standards  in 
NASA's  implementation  of  this 
Regulation. 

(2)  The  procurement  is  enwctsd  to 
exccted  the  small  purdiaae  tfareahold 
and  is  to  be  awarded  without 
competition  or  only  one  bid  or  ofier  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  (he  small  purchase 
threahold,  specifies  a  "brand  name" 
product 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement 

(5)  A  propoaed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  mora 
than  the  amount  of  the  small  purdiase 
threshold. 

fiaMil4S   Coat  and  pitoeaMiyria. 

Some  form  of  cost  or  price  analyda 
shall  be  made  and  documented  in  the 
procurement  files  in  omuiection  with 
every  procurement  action.  Price  aiulysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Coat  analysis  is  the  review  and 
evaluation  of  each  element  of  coet  to 
determine  reasonableness,  allocability 
and  allowability. 

st290.149    ftumrematu nooiua. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum. 

(a)  Basis  for  contractor  selection, 

(b)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained,  and 

(c)  Basis  for  sward  cost  or  price. 

|12M;147   OentrKtadmlnMralloa 

A  wstem  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
spedficaUons  of  the  contract 
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f1fn,149   ConMotpfovWona, 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
proviaiona  in  all  contracts.  The 
following  provisions  shall  also  be 
applied  to  subcontracts. 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(b)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  maimer  by 
which  termination  shall  be  effected  and 
the  basis  for  setUement.  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting]  for 
construction  or  iadlity  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  NASA 
may  accept  the  bonding  policy  and 
requirements  of  the  recipient,  provided 
the  NASA  has  made  a  determination 
that  the  Federal  Government's  interest  is 
adequately  protected.  If  such  a 
determination  has  not  been  made,  the 
minimum  requirements  shall  be  as 
follo%vs. 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  OS  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
requited  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  folfillment  of  all  the 
contractor's  obligations  under  such 
contract 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  ooonection  with  a  contract 
to  assure  payment  as  required  by  statute 


of  all  persons  supplying  labor  and 
material  in  the  executioo  of  tha  wtrii 
provided  for  in  the  contract 

(4)  Wboe  bonds  are  tequiradin  tha 
situations  deacribed  herein,  tha  bonds 
shall  be  obtained  from  companiaa 
holding  certificates  of  authority  as 
acceptable  sureties  purauant  to  31  CFR 
part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purduse 
threshold)  awarded  by  redpients  shall 
include  a  provision  to  the  eSect  that  the 
redpient,  NASA,  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  any  books, 
documents,  papere  and  records  of  the 
contractor  wnich  are  directly  pertinent 
to  a  specific  program  for  the  purpose  of 
making  audits,  examinations,  excerpts 
and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  redpients  and 
their  contractora  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  subpart,  as  applicable. 

Reports  and  Records 

fl2aaiS0   Puqioascliapaftiand 


Sections  1260.151  through  1260,153 
set  forth  the  procedures  for  monitoring 
and  reporting  on  the  recipient's 
financial  and  program  performance  and 
the  necessary  standard  repotting  forms. 
They  also  set  forth  record  retention 
requirements. 

§1260i151    MonltorinB  and  vapoiUnQ 


(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project 
program,  subcontract,  function  or 
activity  supported  by  the  award. 
Recipients  shall  monitor  subcontracts  to 
ensure  subcontracton  have  met  the 
audit  requirements  as  delineated  in 
$1260.126. 

(b)  The  terms  and  conditions  of  the 
award  shall  prescribe  the  frequency 
with  which  the  performance  reports 
shall  be  submitted.  Except  as  provided 
in  §  1260.151(f),  performance  reports 
shall  not  be  required  more  frequenUy 
than  quarterly  or,  less  frequently  thaia 
annually.  Aimual  reports  shall  be  due 
90  calendar  days  alter  the  grant  year; 

auarterly  or  semi-annual  reports  shall  be 
ue  30  days  after  the  reporting  period. 
NASA  may  require  aimual  reports 
before  the  anniversary  dates  of  multiple 
year  awards  in  lieu  of  these 
requirements.  The  final  performance 
reports  are  due  90  calendar  days  after 
the  expiration  or  termination  of  the 
award. 


(c)  If  inapprapriata,  a  final  tachnlcal 
or  performance  report  shall  not  be 
required  after  completion  of  the  proJacL 

(d)  When  required,  perfafmance 
reports  shall  ganarally  contain,  for  each 
awrard.  brief  information  on  aacb  of  tha 
following. 

(1)  A  comparison  of  actual 
aecompUshments  with  the  goals  and 
objective*  established  for  the  period,  the 
findinga  of  the  investigator,  or  both. 
Whenever  appropriate  and  dw  output  of 
programs  or  projects  can  be  readily 

Suantified,  such  quantitative  data 
liould  be  related  to  cost  data  for 
cofoputa^oa  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
iixduding,  when  appropriate,  analysis 
and  explanation  of  coot  overruns  or  high 
unit  costs. 

(e)  Redpients  shall  not  be  requited  to 
submit  mora  than  the  original  and  two 
copies  of  performance  reports. 

(f)  Recipients  shall  immediately  notify 
NASA  of  developments  that  have  a 
significant  impact  on  the  award- 
supported  activities.  Also,  notification 
shall  be  given  in  the  case  of  problems, 
delays,  or  adverse  conditions  which 
materially  impair  the  ability  to  meet  the 
objectives  of  the  award.  This 
notification  shall  include  a  statement  of 
the  action  taken  or  contemplated,  and 
any  assistance  needed  to  resolve  the 
situation. 

(g)  NASA  may  make  site  visits,  aa 
needed. 

(h)  NASA  shall  comply  vrith 
clearance  requirements  of  S  CFR  part 
1320  when  requesting  performance  data 
from  recipients. 

9  t2S0i162    FInancW  lafMNllnQ, 

(a)  When  fimds  ore  advanced  to 
redpients,  each  redpient  is  required  to 
submit  the  SF-272,  Report  of  Federal 
Cash  Transactions,  and.  when 
necessary,  its  continuation  sheet,  SF 
272a.  NASA  uses  this  report  to  monitor 
cash  advanced  to  the  recipient  and 
obtain  disbursement  information  for 
each  agreement  with  the  redpient 

(b)  NASA  requires  forecasts  of  the 
redpient's  cash  requitemanla  for  each  of 
the  four  months  foUo%vii>g  the  quaitar 
being  reported,  in  the  "Remaika" 
section  of  the  report. 

(cj  Radpients  sre  required  to  submit 
the  origirul  of  the  report  for  the 
Financial  Management  Office  of  the 
NASA  Center  which  issued  the 
agraement  IS  working  days  following 
the  end  of  each  Federal  fiscal  quarter. 
Copies  will  be  Furnished  to  the 
appropriate  grants  officer  (see 
S  1260.28(c)). 
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(a)  This  section  sets  birth 
requiramants  for  cecocd  ratanHcn  snd 
aocaas  to  reoords  for  amnto  to 
redpieDts.  NASA  sliaU  not  impoae  any 
other  record  nit«itiaa  or  access 

Timnents  upon  recipients. 
)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award  . 
sliall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  tlie 
final  expenditure  report  or,  for  awards 
that  ore  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report,  as 
authorized  by  NASA.  The  only 
ekceptioos  are  the  following. 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the 
three-year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  reoords 
have  been  resolved  and  final  action 
taken. 

(2)  I^acords  for  real  property  and 
equipment  acquired  with  Fediaral  funds 
shall  be  retained  for  3  yean  after  final 
disposition. 

(3)  When  records  are  transfered  to  or 
maintained  by  NASA,  the  3-yoar 
retention  requirement  is  not  applicable 
to  the  recipient 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  spedfled  in 
section  1260.1S3(g). 

(c)  0>pies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  NASA. 

(d)  NASA  shall  request  transfer  of 
certain  records  to  its  custody  from 
recipients  when  it  determines  that  the 
records  possess  long  term  retention 
value.  However,  in  order  to  avoid 
duplicate  record  keeping.  NASA  may 
make  arrangements  for  recipients  to 
retain  any  records  that  are  continuously 
needed  for  joint  use. 

(e)  NASA,  the  Inspector  GenanL 
Comptroller  Genera!  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  have  the  right  of  timely 
and  unrestricted  access  to  any  books, 
documents,  papers,  or  other  records  of 
recipients  that  are  pertinent  to  the 
awards,  in  order  to  malie  audits, 
examinations,  excerpts,  transcripts  and 
copies  of  such  documents.  This  right 
also  includes  timely  and  reasonable 
access  to  a  lecipienf's  personnel  for  the 
purpose  of  interview  and  discussion 
related  to  such  documents.  The  rights  of 
access  in  this  paragraph  are  not  limited 
to  the  required  retention  period,  but 
shall  last  as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  NASA 
shall  place  no  restrictions  on  recipients 
that  limit  public  access  to  the  records  of 


recipients  that  are  pertinent  to  an 
award,  except  wha>  NASA  can 
demonstrate  that  such  leoords  shall  be 
kept  oonSdantial  and  vrauld  have  been 
exemptsd  {ram  diacloeure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C  552)  if  dw  VBCorda  have  belonged 
to  NASA. 

(g)  indiiact  cost  rate  proposals,  cost 
allocations  plan,  ete.  Paragraphs  (g)(1) 
and  (gX2)  of  this  section  apply  to  the 
following  types  of  documents,  and  their 
supporting  records:  Indirect  cost  rate 
computations  or  proposals,  coat 
allocation  plans,  and  any  rimllar 
acoouotlDg  computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargaable  (such  as  computer  usage 
chargeback  rates  or  composite  binge 
benefit  rates). 

(1 )  //  submitted  for  negotiation.  If  the 
recipient  submits  to  NASA  or  the 
subrecipient  submits  to  the  recipient  the 
proposal,  plan,  or  other  computation  to 
form  the  basis  for  negotiation  of  the  rate, 
then  the  3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
such  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  NASA  or  the  subredpiant  is  not 
required  to  submit  to  the  recipient  the 
proposal,  plan,  or  other  computation  for 
negotiation  purposes,  then  the  3-year 
retention  pariod  for  the  proposal,  plan, 
or  other  computation  and  its  supporting 
reoords  starts  at  the  end  of  the  fiscal 
year  (or  other  accounting  period) 
covered  by  the  |»opoaal,  plan,  or  other 
computation. 

Termination  and  Enforcement 

|11t0.1W    PurpoaaoftHinlnatlanand 


Sections  1260.161  and  1280.162  sat 
forth  uniform  suspension,  termination 
and  enforcement  procediues. 


I12M.M1 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  the  conditions 
in  paragraph  (a)(1),  (2)  or  (3)  of  tills 
section  apply. 

(1)  By  NASA,  if  a  redpient  materially 
fails  to  comply  with  the  terms  and 
conditions  of  an  award. 

(2)  By  NASA  with  the  consent  of  the 
redpient,  in  which  case  the  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated. 

(3)  By  the  redpient  upon  sending  to 
NASA  written  notification  setting  forth 
the  reasons  for  such  termination,  the 
effective  date,  and,  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated.  However,  if  NASA 
determines  in  the  case  of  partial 


termination  that  the  reduced  or 
modified  portion  of  the  grant  trill  not 
accomplish  the  purposes  for  whidi  the 
grant  was  made,  it  may  terminate  the 
grant  in  its  entirety  under  either 
paragraphs  (a)(1)  or  (2)  or  this  section. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
redpient  referred  to  in  §  1260.171(a), 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
ladpient  atler  termination,  as 
appropriate. 

|12a0.1«2    Diloroamant 

(a)  Remedies  for  noncompliance.  If  a 
redpient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  NASA  may,  in  addition 
to  imposing  any  of  the  spedal 
conditions  ouUined  in  $  1260.114,  take 
one  or  more  of  the  following  actions,  as 
appropriate  in  the  drcumstaitces. 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
defidency  by  the  redpient  or  more 
severe  enfmrcement-acUon  by  NASA. 

(2)  Disallow  (that  is.  deny  both  use  of 
fimds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  NASA  shall  provide 
the  recipient  an  opportunity  for  hearing, 
appeal,  or  other  administrative 
proceeding  to  which  the  redpient  is 
entitled  imder  any  statue  or  regulation 
applicable  to  the  action  involved. 

(c)  Effects  of  suspension  and 
termination.  Costa  of  a  redpient 
resulting  from  obligations  incurred  by 
the  redpient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  NASA  expressly 
authorizes  them  in  the  notice  of 
suspension  or  termination  or 
subsequently.  Other  redpient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  die  conditions 
in  paragraphs  (c)  (1)  and  (2)  of  tliis 
section  apply. 

(1)  The  costs  results  from  obligations 
which  were  properly  incurred  by  the 
redpient  before  the  effedive  date  of 
suspension  or  termination,  are  not  in 
antidpation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable. 
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(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
fOndins  period  in  which  the  termination 
takes  emct. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  redpient  from  being  subjed 
to  deberment  and  suspension  under 
E-O.'s  12S49  and  12689  and  14  CFR  part 
1265  (see  Section  1260.113). 

Aiier-The  Award  ftsquirements 

11160.170    Purpooa. 

Sections  1260.171  through  1260.173 
contain  closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 


liaeo.i7i 

(a)  Redpients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  finandal, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  NASA  may  approve 
extensions  when  requested  by  the 
redpient 

(b)  Unless  NASA  authorizes  an 
extension,  a  redpient  shall  liquidate  all 
obligations  incurred  under  the  award 
not  later  than  90  calendar  days  after  the 
funding  period  or  the  date  of 
completion  as  spedfied  in  the  terms  and 
conditions  of  the  award  or  in  agency 
implementing  instnu:tions. 

(c)  NASA  shall  malce  prompt 
payments  to  a  redpient  for  allowable 
reimbursable  costs  under  the  award 
being  dosed  out. 

(d)  The  recipient  shall  promptly 
refimd  any  balances  of  unobligated  cash 
that  NASA  has  advanced  or  paid  and 
that  is  not  authorized  to  be  retained  by 
the  redpient  for  use  in  other  projects. 
OMB  Circular  A-129  governs 
unretumed  amoimts  that  become 
delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  NASA  shall 
make  a  settlement  for  any  upward  or 
downward  adjustments  to  the  Federal 
share  of  costs  after  cloaeout  reports  are 
received. 

(f)  The  redpient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  receiveo  bom  the 
Federal  Government  in  accordance  with 
§§  1260.131  through  1260.137. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  NASA  shall  retain  the  right  to 
recover  an  appropriate  amount  after 
fully  considering  the  recommendations 
on  disallowred  costs  resulting  bom  the 
final  audit 


112101172 

oofitlnuInQ  mp<MWII>IRIlMB 

(a)  The  closeout  of  an  award  does  not 
a^ct  any  of  the  following. 

(1)  The  right  of  NASA  to  disallow 
costs  and  recover  funds  on  the  basis  of 
a  later  audit  or  other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  resuU  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  4n  $  1260.126. 

(4)  Property  management 
requirements  in  $$  1280.131  through 
1260.137. 

(5)  Records  retention  as  required  in 
$1260.153. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  NASA 
and  the  recipient,  provided  the 
responsibilities  of  the  recipient  refiarred 
to  in  §  1260.173(a).  including  those  for 
property  management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§1160.173    CoieettonofMnountidue. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  NASA  may  reduce  the'debt  by 
the  provisions  of  paragraph  (a)  (1),  (2)  or 
(3)  of  this  section. 

(1)  Maldng  an  administrative  o^Bet 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law.  NASA  shall  charge  interest  on  an 
overdue  debt  in  accordance  with  4  CFR 
chapter  n.  "Federal  Claims  Collection 
Standards." 

Appendix  A  to  Subpwt  B  of  PMt  1260— 
Contract  ProvMofis 

All  oHitrects  awarded  by  a  ledpient 
including  small  purchases,  shall  contain  the 
fioUowring  provisioas  as  appUcable: 

1.  Equal  Employment  Opportunity— All 
contracts  shall  contain  a  provisi(»i  requiring 
cocnpliance  with  Executive  Ord«r  1 1246; 
"Equal  Emplayment  Opportunity,"  ai 
amended  by  Executive  Order  1 1375, 
"Amending  Executive  Order  11246  Relating 
to  Equal  Employment  Opportunity,"  and  as 
lupplemeoted  by  regulations  at  41  CFR  part 
60.  "OEQco  of  Federal  Contract  CompUaoce 
Programs,  Equal  Employmant  Opportunity, 
Department  of  Labor." 

2.  Copeiand  "AnU'Kickback"Act(18 
U3.C  874  and  40  U.S.C.  376c)— AH 


oontncts  in  axcen  of  S2X)00  iorconstructioa 
or  repair  awarded  by  recipients  shall  Include 
a  provision  for  complianca  with  the 
Copeiand  "Anti-Kjcldxick"  Act  (18  U.S.C 
874).  as  tupplemflntsd  by  Departsient  of 
Labor  regulations  (29  CFR  part  3. 
"Contr«cton  and  Subcontractors  on  Public 
Building  or  PublicWork  Financed  in  Whole 
or  in  Part  by  Loans  or  Grants  hnm  the  United 
Statsa").  The  Act  provides  that  each 
contractor  shall  be  prohibited  from  inducing, 
by  any  means,  any  penon  employed  in  the 
ooostruction,  completion,  or  repair  of  public 
watk,  to  give  up  any  part  of  the 
compensalioD  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  NASA. 

3.  Davis-Bacon  Act,  as  anmnded  (40  U.S.C 
376a  to  a-7>— When  required  by  Federal 
program  lagislation.  all  construction 
contracts  awarded  by  the  recipients  of  iDOve 
than  $2,000  shall  include  a  provision  for 
compliance  with  the  Davis-Becon  Act  (40 
U.S.C  276b  to  a-7]  and  as  supplemented  by 
Department  of  Labor  regulations  (20  CFR  part 
5,  "Labor  Standards  Provisions  Applicable  to 
Contracts  Governing  Federally  Financed  and 
Assisted  Construction").  Under  this  Act, 
contractori  shall  be  required  to  pay  wages  to 
laborers  and  mechanics  at  a  rate  not  less  than 
the  minimum  wages  specified  in  a  wage 
determinaboo  made  by  the  Secretary  of 
l^bor.  In  additiDD.  contiBCtort  shall  be 
required  to  pay  wages  not  lets  than  once  a 
weak.  Tfae  recipient  shall  piece  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  LiSbor  In  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  tfae  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the  NASA. 

4.  Contract  Work  Hmirs  and  Safety 
Standanh  Act  (40  U.S.C.  J^7-333>— Where 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  SZ,000  for 
construction  contracts  and  in  excess  of 
S2,500  for  other  contracts  that  involve  the 
employment  of  mechanics  or  laborers  shall 
include  a  provisioo  for  compliance  with 
sections  102  end  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.SC 
327-333).  as  supplemented  by  Department  of 
Labor  regulations  [29  CFR  part  5).  Under 
Subsection  102  of  the  Act.  each  contractor 
shall  bo  required  to  compute  the  wages  of 
every  mechanic  and  laborer  on  the  basis  of 

a  standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  lass  than  1 V^ 
times  the  basic  rate  of  pay  for  all  hours 
worked  In  excess  of  40  hours  in  the  work 
%veek.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  haxardous  or 
dangerous.  These  requirameats  do  not  apply 
to  the  purchases  of  supplies  or  matarials  or 
articles  OTdinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  fU^ts  to  Inventions  Made  Under  a 
Contract  or  Agreemenf— Contracts  or 
sgreemeots  fm-  the  perfannance  of 
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axptfinuDtal,  davBlopnwnul.  or  raaearch 
work  ihall  provide  lor  tfas  rights  of  tb« 
Pedcnl  Govflnunent  and  tfaa  racipiait  In  may 
rasultmg  invandon  is  •ccordanca  with  37 
CFR  part  401.  "Rights  to  Invvntions  Mad*  b^ 
hkmprofit  Orgsnixstions  and  SaaU  Businets 
Finns  Under  Govennnant  Gnats,  Coatncts 
and  Coopentive  Agreameots."  and  any 
implementiiig  ragulatkns  Jbaued  by  tba 
awarding  agency. 

6.  C3ean  Air  Act  (43  V.S.C.  7401  9t  tmj.) 
and  the  Federal  Water  Poltutioit  Ctmtroi  Act 
(33  U.S.a  1251  et  seq.l  a*  ameaded— 
Cocttncls  of  amounts  in  exoees  of  $100,000 
shall  contain  a  provision  that  raquixes  the 
ncipiant  to  agree  to  comply  with  all 
applicable  standards,  orders  or  raguJations 
iseued  pursuant  to  the  Clean  Air  Act  (42 
U.S.C  7401  at  seq.)  and  the  Federal  Water 
Polhitkm  Cootrol  Act  as  amended  (33  U.&C 
1251  et  seq.)  Violatkau  shall  be  nported  to 
NASA  and  the  Regional  Office  of  the 
Environmental  Protacticm  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (3  J 
US.C  2 35^>— Contractors  who  apply  or  bid 
for  an  award  of  SlOO.OOO  or  mora  shall  file 
the  required  certificatioa.  Each  tier  certifies 
to  the  tier  ibove  that  it  will  not  and  has  not 
used  Federal  approphsted  hinds  to  pay  any 
penon  or  origsnization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congreei,  officer  or  employee  of  Congreu,  or 
an  employee  of  a  member  of  CongrBas  in 
ooonection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takaa  [rface  in  cormection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
facwTded  from  tier  to  tier  up  to  the 
recipient 

8.  Debanaeat  and  Saspenxion  (ExacutivB 
Orders  13S49  and  120S9>—No  contract  shall 
be  made  to  parties  listed  on  the  General 
Services  Administration's  list  of  Parties 
Excludad  from  Federal  Procunnient  or 
Nonprocuremenl  Rograms  in  accordance 
with  ExBGutive  Orders  12540  and  12690. 
"Debarment  and  Suspensioa."  This  list 
"""'*<'**  the  names  oif  pexties  debarred, 
suspended,  or  otherwise  excluded  by 

'  agencies,  and  contractors  declared  faieUglble 
under  statutory  or  regulatory  authority  other 
than  Executive  Order  12549.  Contractors 
with  awards  that  exceed  the  small  purchase 
thraahold  shall  provide  the  required 
certification  regarding  its  exclusion  status 
and  that  of  its  principal  employeea. 
(FR  Doc  96-1 83«3  FUed  7-22-06;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Aloobol,  Tobeooo  and 
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[T  JX  ATF-M2;  IPOT  OUng 
MN  1612-AM1 

ComfiMPco  in  Fiiilinlwaa. 
■npMiiMiiBiion  Of  iTwwiMona  or  ranK 
L«r104-132,  tlw  AMNMroriam  and 
BIlBcllva  DmHi  PoiMlty  Act  of  1906^ 
RataUng  to  PImMc  ExploalvM 

AOBICV:  Bureau  of  Akdiol,  Tobacco 
and  Fireanns,  (ATF).  Depaitment  of  the 
Treaauiy. 

ACTION:  Final  nila  (Treasuiy  decisiaii). 
aUMMANV:  This  final  rule  implements 
certain  provisions  of  Public  I^w  104- 
132,  the  AntilerTorism  and  Elective 
Death  Penalty  Act  of  1996.  These 
reflations  implement  the  law  by 
requiring  that  all  persons  possessing 
plastic  explosives  on  the  date  of 
enactment  report  the  quantity  of  such 
explosives  possessed  and  certain  other 
information  to  the  Director  within  120 
days  alter  the  date  of  enactment 
EFFIcnVE  DATC:  The  regulations  are 
eSsctive  on  July  23, 1996. 
FOR  FMmCR  atfOMMTKM  CONTACT:  Gail 
E.  Hoaey,  Firearms  and  Explosives 
Regulatory  Division.  6S0  Massachusetts 
Avenue  J4W.,  Washington,  DC  20226, 
(202)  927-8310. 

SUPPlOierTAIIV  MFOfHMTWN: 
Backgnnmd 

Public  Law  104-132. 110  StaL  1214, 
the  "Antiterrorism  and  EBsctive  Death 
Penalty  Act  of  1996"  (hereafter  "the 
Act")  was  enscted  on  April  24, 1996. 
The  Act  amended  a  number  of 
provisions  of  the  Federal  explosives 
latvs  in  18  U.S.C  Chapter  40.  Title  VI 
of  the  Act,  "Implementation  of  Plastic 
Explosives  Convention",  added  new 
requirements  to  18  U.S.C.  Chapter  40  to 
implement  the  "Convention  on  the 
Marldng  of  Plastic  Explosives  for  the 
Purpose  of  Detection,  Done  at  Montreal 
on  1  March  1991."  In  general,  the 
amendments  make  it  unlawful  to  ship, 
transport,  transfer,  receive,  or  possess 
any  plastic  explosive  that  does  not 
contain  a  detection  agent.  A  number  of 
exceptions  are  provided  in  the  law, 
including  an  exception  for  possession  of 
plastic  explosives  imported  into  or 
manubctuied  in  the  United  States  prior 
to  April  24, 1996.  This  exception 
expires  at  the  end  of  the  3-year  period 
begirming  April  24. 1996.  See  18  U.S.C 
842(n)(2)(A). 

Section  607  of  the  Act  provides  that, 
except  as  otbnwise  provided,  the 


amendments  made  by  Title  VI  shall  take 
eOect  1  year  after  the  date  of  enactment. 
AccordiJigly,  the  ma)otity  of  the 
.  amendments  made  by  Title  VI  do  not  * 
take  effect  until  April  24, 1997. 

However,  section  603  added  a  new 
section  842(o)  to  TtUe  18,  U.S.C,  which 
provides  that  any  penon,  other  than  an 
agency  of  the  United  States  (including 
any  notary  leseiiie  component)  or  the 
National  Guard  of  any  State,  possessing 
any  plastic  explosive  on  the  date  of 
enactment,  shall  report  to  the  Secretary 
within  120  days  after  the  date  of 
enactment  the  quantity  of  such 
explosives  possessed,  the  manufacturer 
or  importer,  any  marks  of  identification 
on  such  explosives,  and  such  other 
information  as  the  Secretary  may 
prescribe  by  regulation. 

This  Treasury  Decision  adds  a  new 
Subpart  J  to  the  regulations  in  27  CFJt 
Part  55  titled  "Marking  of  Plastic 
Explosives."  All  regulations  relating  to 
Title  VI  of  the  Act  wUl  he  in  this 
subpart  A  new  section  55.181 
implements  the  reporting  requirement 
of  section  842(0).  This  section  requires 
that  any  person,  other  than  an  agency  of 
the  United  SUtes  or  the  National  Guard, 
possessing  plastic  explosive  tm  April 
24, 1996,  submit  a  report  to  the  Director, 
ATF,  no  later  than  August  22, 1996.  The 
report  must  be  written  and  shall  include 
the  quantity  of  explosives  possessed,  the 
name  and  address  of  the  manubcturtv 
or  importer,  any  marks  of  identification, 
the  location  where  the  explosives  are 
stored,  and  the  name  and  address  of  the 
possessor. 

~  The  regulation  adds  two  items  of 
information  to  be  reported  in  addition  to 
the  information  required  by  statute,  i.e., 
storage  location  and  name  and  address 
of  the  possessor.  All  information 
required  by  this  final  rule  will  assist 
ATF  in  determining  whether  plastic 
explosives  are  possessed  in  compliance 
with  the  law.  Specifically,  the 
information  will  assist  in  determining 
whether  plastic  explosives  possessed 
after  April  24, 1997,  were  imported  into 
or  manufactured  in  the  United  States 
prior  to  April  24, 1996  and  are  lawfully 
possessed  under  the  3-year  exception. 

ExecntiTe  Order  12886 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory 
action,  because  the  economic  eSects 
flow  directly  from  the  imderlying 
statute  and  not  from  this  final  rule. 
Therelbre,  a  regulatory  assessment  is  not 
required. 

Adminiitraihra  Procadara  Act 

Because  this  document  merely 
implements  the  one-time  reporting 
requiiemeat  of  sactton  842(o)  that  must 
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be  met  on  or  before  August  22. 1996, 
and  because  immediate  guidance  is 
necessary  for  possessors  of  plastic 
explosives  to  comply  with  the 
requirement,  it  is  found  to  be 
impracticable  to  issue  this  Treasury 
decision  with  notice  and  public 
procedure  under  5  U.S.C  SS3(b),  or 
subject  to  the  ef&ctive  date  liinitatiaa  in 
section  S53(d). 

Ragnlalory  Flexibility  Act 

The  provisions  of  the  R^ulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  analysis  (5  U.S.C  604) 
are  not  applicable  to  this  final  rule 
because  the  agency  was  not  required  to 
publish  a  notice  of  proposed  rulemaking 
under  5  U.S.C.  553  or  any  other  law. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reductian  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  For  this  reason,  the  collection  of 
information  contained  in  this  regulation 
has  been  reviewed  under  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(j))  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  control  number  1512- 
0535.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unleaa  it  displays  a  valid  control 
number  assignaid  by  the  Office  of 
Management  and  Budget. 

Comments  concerning  the  collection 
of  information  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury/Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Office 
of  Information  and  Regulatory  Aflalrs, 
Washington,  DC  20503,  with  copies  to 
the  Chief,  Docimient  Services  Branch, 
Room  3450,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue.  N.W.,  Washington,  DC  20226. 

The  estimated  average  aimual  burden 
assodatad  with  the  collection  of 
information  in  this  regulation  is  1.0 
hour  par  respondent  or  recordkeeper. 

The  ooUe^on  of  information  in  this 
regulation  is  in  section  27  CFR  55.181. 
This  information  is  required  by  18 
U.S.C  842(o)  which  requires  that  any 
person  possessing  plastic  explosives  on 
April  24, 1996,  report  the  quantity  of 
such  explosives  possessed,  the 
manufacturer  or  importer,  any  marks  of 
identification  on  such  explosives,  and 
such  other  information  as  the  Secretary 
may  prescribe  by  regulation  within  120 


days  of  the  date  of  enactment  The  likely 
respondents  are  Federal  explosives 
licensees,  and  State,  and  local 
govatTimental  entities.  Estimated  total 
annual  reporting  and  recordkeeping 
burden:  1,000  hours.  Estimated  number 
of  respondents  and  recordkeepers: 
l.OOOr  Estimated  annual  frequency  of 
responses:  One  time  only. 

Drafting  Infimnodon.  The  autlur  of  this 
docuneat  is  Gail  B.  Hosey,  Firaanns  and 
Explosives  Regnlatoiy  Divisioo,  Bureau  of 
Alcohol,  Tobttcco  and  Firearms. 

List  of  Sdiiecta  in  27  CFR  Part  55 

Administrative  practice  and 
procedure,  Authority  delegations, 
Customs  duties  and  inspection. 
Explosives,  Hazardous  materials. 
Imports,  Penalties,  Reporting  and 
recordkeeping  requirements.  Safety, 
Security  measures.  Seizures  and 
forieitures.  Transportation,  and 
Warehouses. 


Anlhortty 

27  CFR  part  55  is  amended  as  follows: 

PART  Se-COMMERCE  M 
EXPLOSIVES 

Para^aph  1.  The  authority  citation 
for  27  CFR  part  55  is  revised  to  read  as 
follows: 

Autherity:  18  U.S.C  842, 843, 845, 84«, 
847. 

Par,  2.  Section  55.11  is  amended  by 
adding  the  term  "pleatic  explosive"  to 
read  as  follows: 

f5S.11 


Plastic  explosive.  An  explosive 
material  in  flexible  or  elastic  sheet  form 
formulated  with  one  or  more  high 
explosives  which  in  their  pure  form  has 
a  vapor  pressure  less  than  10  ~'  Pa  at  a 
temperature  of  25°  C,  is  formulated 
with  a  binder  material,  and  is  as  a 
mixture  malleable  or  flexible  at  normal 
room  temperature. 
«        •       •       •       • 

Par.  3.  Subpart  J  consisting  of  S  55.181 
is  added  to  reed  as  follows: 

SuhpartJ    Macfcing of Plaatlc 
Expioahwa 

f  58.181    Rapottlng  01  plasdc  ciploaivsa. 
All  persons,  other  than  an  agency  of 
the  United  States  (incliuling  any 
military  reserve  component)  or  the 
National  Guard  of  any  State,  possessing 
any  plastic  explosive  on  April  24, 1996, 
shall  submit  a  report  to  the  Director  no 
later  than  August  22, 1996.  The  report 
shall  be  in  writing  and  mailed  by 
certified  mail  (return  receipt  requested) 
to  the  Director  at  P.O.  Box  S0204, 


Washington,  DC  20091-0204.  The  report 
shall  include  the  quantity  of  plastic 
explosives  possessed  on  April  24, 1996; 
any  marks  of  identification  on  such 
explosives:  the  name  and  address  of  the 
manufacturer  or  importer:  the  storage 
location  of  such  explosives,  including 
the  dty  and  State;  and  the  name  and 
address  of  the  person  possessing  the 
plastic  explosives. 

Signed:  June  20, 1886. 
Iskn  W.  Magaw, 
Director. 

Appmvad:  )uly  3,  IMS. 
lahnP.Simiwa. 

Deputy  Assistant  Secntatydtagulatory, 

Tariff,  and  Trade  Enforcanenl). 

IFR  Doc  96-18617  Filed  7-18-86: 9:57  ami 


DEPARTMENT  OF  JUSTICE 
Offlca  o(  Juatlca  Programa 


Buraauof  J 

28  CFR  Part  82 
(OJP  IBM)  No.  1010] 
RIN11t1-AAa4 

State  Criminal  AHan  Aaalatmw 


AOBKT:  Office  of  Justice  Pnwems, 

Bureau  of  Justice  Assistance  P)A), 

Justice. 

ACTION:  Interim  final  rule.  ^ 

StMMARY:  This  document  removes  the 
rule  governing  the  State  Criminal  Alien 
Aasistance  Program  (SCAAP).  Congress 
changed  the  authorization  for  SCAAP  in 
Fiscal  Year  1996  and,  as  such,  the 
program  as  set  forth  in  this  interim  final 
rule  is  no  longer  in  effect  or  necessary. 
^FECnvE  CMTE:  Interim  Rule  Removal 
effoctive  on  July  23, 1996. 
FOR  HJRTHB1  WfOIMIATION  CONTACT:  The 
Department  of  Justice  Response  Center 
or  Linda  McKay,  SCAAP  Coordinator,  at 
1-800-421-6770. 

supPLaeiTARY  avowunaN:  This 

notice  is  to  announce  the  removal  of  the 
Interim  Tmal  Rule,  28  CFR  part  82. 
which  was  promulgated  as  a  result  of  a 
directive  in  the  Fiscal  Year  1995 
Department  of  Justice  Appropriations 
Act,  Title  Vin  of  Public  Law  103-317. 
and  was  published  on  October  6. 1904, 
59  FR  50830.  The  Fiscal  Yeer  1995 
Appropriations  Act  allocated  S130 
million  to  8  U.S.C.  1365  to  creste  the 
State  Criminal  Alien  Assistance 
Program  (SCAAP)  to  provide  assistance 
to  states  for  costs  associated  with 
incarcerating  illegal  criminal  aliens.  No 
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hinds  woe  appropriated  under  the 
authority  of  8  U.S.C  $  1363  this  Fiscal 
Year  and  therefora,  this  interim  rule  i« 
no  longer  in  eSpct  and  is  being 
removed.  SCAAP  will  be  continued  by 
the  Bureau  of  Justice  Assistance  under 
the  authority  of  8  U.S.C.  1252{j)  to 
which  Congress  appropriated  a  total  of 
$500  million  in  Fiscal  Year  1996.  An 
announcement  of  funding  and  guidance 
availability  for  the  Fiscal  Year  1906 
program  is  being  published 
concurrently  with  this  notice  in  the 
Federal  Rej^atar. 

Lid  gf  Sobiecti  iB  2SCni>artU 

Cnnt  programs — aliens.  Prisons. 

Under  the  general  program  and 
rulemaking  authority  of  42  U.S.C  3742 
and  3782  and  for  the  reason<set  out  in 
the  preamble,  title  28,  chapter  I  of  the 
Coda  of  Federal  Regulations  is  amended 
by  removing  part  82. . 
NaaeyGW. 

Diitctot.  Bureov  ofJiaOa  AmUanca. 
(PR  Doc.  96^18670  Filed  7-32-M:  »:*S  am) 


BMRONMEKTAL  PROTECTION 
AGENCY 

40CFRPartS2 

IIWA41^11«i;  FM.-6S14-4 

Appfovil  and  PranmiQflllOfi  ov  Air 

fi         111      -  *  ...  Bl^^at^t 

niiiiHy  mpMfiwnmion  rwn^ 
WMliington{  RwWofi  to  tIM  StMs 


In^Mottofi  Mid  Malntanano*  Piogiwns 

AQBICV:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rulemaking. 


t:  In  this  actian.  EPA  is 
approving  the  Inspection  and 
Maintenance  (I/M)  State 
Implementation  Plan  (SIP),  for 
Washington  State.  On  August  21, 1995, 
Washington  submitted  SIP  revision 
requests  to  the  EPA  to  satisfy  the 
requirements  of  sections  182(b)(4)  and 
182(c)(3)  of  the  Clean  Air  Act,  as 
amended  and  Federal  1/M  nile  40  CFR 
part  51,  subpart  S.  These  SIP  revisions 
will  require  vehicle  owners  to  comply 
with  the  Washington  I/M  program  in  the 
two  Washington  ozone  nonattainment 
areas  classified  as  "marginal"  and  in  the 
three  carbon  monoxide  nonattainment 
areas  classified  as  "moderate".  This 
revision  applies  to  the  Washington 
counties  of  Clark.  King.  Pierce, 
Snohomish,  and  Spokane. 
DATES:  This  action  is  effective  on 
September  23, 1996.  unless  adverse  or 
critical  commeots  are  received  by 


August  Z2, 1996.  If  the  effective  data  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  KagWar. 
AOMEnCK  Written  comments  should 
be  sent  to  Montel  Livingston  SIP 
Manager.  Office  of  Air  Quality  (OA(>- 
107),  EPA,  1200  eih  Avenue.  Seattle, 
WA  98101.  Copies  of  material  submitted 
to  EPA  may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Office  of  Air 
Quality,  1200  Sixth  Avenue  (OAQ-107), 
Seattle,  Washington  98101,  and  the 
Washington  State  [department  of 
Ecology,  P.O.  Box  47600,  Olympia,  WA 
98504-7600. 

FOR  FUmHER  MFORMATiaN  CONTACT: 
Stephanie  Cooper,  Office  of  Air  Quality, 
(OAQ-107),  1200  6th  Avenue,  Seattle, 
WA  98101,  (206)  553-6917. 

wumttmnun  umomiAnam. 

L  Qeaa  Air  Act  Raqulienieiila 

The  Clean  Air  Act,  as  amended  in 
1990  (CAA  or  Act),  requires  States  to 
make  changes  to  improve  existing  I/M 
programs  or  implement  new  ones. 
Section  182(a)(2)(B)  required  any  ozone 
nonattainment  area  which  baa  been 
classified  as  "marainar'  (pursuant  to 
section  181(a)  of  the  Act)  or  worse  with 
an  existing  I/M  program  that  was  part  of 
a  SIP,  or  any  area  that  was  required  by 
the  1977  Amendments  to  the  Act  to 
have  an  I/M  program,  to  immediately 
submit  a  SIP  revision  to  bring  the 
program  up  to  the  level  required  in  past 
EPA  guidance  or  to  what  had  been 
committed  to  previously  in  the  SIP, 
whichever  was  more  stringent.  All 
carbon  monoxide  nonattainment  areas 
were  also  subject  to  this  requirement  to 
improve  existing  or  previously  required 
programs  to  this  level.  In  addition,  any 
ozone  nonattainment  area  classified  as 
moderate  V)r  worse  miist  implement  a 
basic  or  an  enhanced  I/M  program 
depending  upon  its  classification, 
regardless  of  previous  requirements. 

Congress  directed  the  EPA  in  section 
182(a)(2)(B)  to  publish  updated 
guidance  for  State  t/M  programs,  taking 
into  consideration  findings  of  the 
Administrator's  audits  and 
investigations  of  these  programs.  The 
States  were  to  incorporate  this  guidance 
into  the  SIP  for  all  areas  required  by  the 
Act  to  have  an  I/M  program.  Ozone 
nonattainment  areas  classified  as 
"serious"  or  worse  with  populations  of 
200.000  or  more,  and  CO  nonattainment 
areas  with  design  values  atxive  12.7 
ppm  and  populations  of  200,000  or 
more,  and  metropolitan  statistical  areas 
with  populations  of  100.000  or  more  in 
the  northeast  ozone  transport  region, 
were  required  to  meet  EPA  guidance  for 
enhanced  I/M  programs. 


The  EPA  has  designated  two  areas  as 
ozone  nonattainment  in  the  State  of 
Washington.  The  Puget  Sound  ozone 
nonattainment  area  is  cUsalfied  as 
nM»^""l  and  contains  ICing,  Pierce,  and 
Snohomish  counties.  The  Vancouver 
Air  Quality  Maintenance  Area  is 
classified  as  marginal  and  contains 
Clark  county.  Additionally,  throe  areas 
in  Washington  state  are  designated  as 
CO  nonattainment  areas.  Both  the 
Spokane  Carbon  Monoxide 
Nonattainment  area  (Spokane  County) 
and  the  I^lget  Sound  Carbon  Monoxide 
Nonattainment  area  (ICing,  I^erce,  and 
portions  of  Snohomish  Counties)  have 
design  values  greater  than  12.7  ppm  and 
are  designated  as  "moderate  plus".  The 
Vancouver  Air  Quality  Maintenance 
Area  is  a  "moderate"  carbon  monoxide 
nonattainment  area,  with  a  design  value 
below  12.7  ppm.  The  central  Puget 
Sound  has  an  urbanized  area  population 
of  1,793,612,  and  Spokane  has  an 
urbanized  area  population  of  266,709. 
Based  on  these  nonattainment 
designations  and  populations,  a  besic  1/ 
M  program  is  required  in  the  Vancouver 
and  Puget  Sound  ozone  nonattainment 
area,  while  enhanced  I/M  programs  are 
required  in  the  Puget  Sound,  and 
Spokane  carbon  monoxide 
nonattaiiunent  e 


By  this  action,  the  EPA  is  approving 
the  submittal  of  the  Washington  I/M 
SIP.  The  EPA  has  reviewed  the  State 
submittal  against  the  statutory 
requirements  and  for  consistency  with 
the  EPA  regulations.  A  summary  of  the 
EPA's  analysis  is  provided  below.  In 
addition,  a  history  and  a  summary  to 
support  approval  of  the  State  submittal 
is  contained  in  a  TSD,  dated  May  10. 
1996,  which  is  available  from  the 
Region  10  OBice  (address  provided 
above). 

n.  I/M  Hagalaliai  GenermI  SIP 
Sulaniltal  KeqairemeBls 

The  original  I/M  regulation  was 
codified  at  40  CFR  part  51,  Subpart  S. 
and  required  States  to  submit  an  I/M  SIP 
revision  which  includes  all  necessary 
legal  authority  and  the  items  specified 
in  40  CFR  51.372  (a)(1)  through  (a)(a)  by 
November  15, 1993.  On  September  18, 
1995,  the  EPA  published  a  final 
regulation  eatablishing  the  "low 
enhanced"  I/M  requirements,  pureuant 
to  section  182  and  187  of  the  Act  (40 
CFR  part  51).  These  low  enhanced  I/M 
requirements  superseded  the  former 
enhanced  I/M  requirements.  The  State 
has  met  the  low  enhanced  I/M 
requirements  established  by  the 
September  18, 1995  rulemaking. 
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m.  State  Sabmittol. 

On  August  21, 1995,  the  State  of 
Washington  submitted  the  I/M  SIP  for 
its  three  nonattainment  areas.  Public 
hearings  for  the  submittal  vrara  held  in 
Vancouver,  Bellsvue,  and  Spokane  on 
June  6,  7,  and  8, 1995,  respectively. 

The  submittals  provide  for  the 
continued  implementation  of  1/M 
programs  in  the  Puget  Sound,  Spokane, 
and  Vancouver  areas.  Inspection  and 
Maintenance  programs  have  been 
nmning  in  the  Puget  Sound  area  since 
1982,  in  Spokane  since  1985,  and  in 
Vancouver  since  1993.  Washington's 
centralized,  test  only,  biennial  program 
meets  the  requirements  of  EPA's  low 
enhanced  performance  standard  and 
other  requirements  contained  in  the 
Federal  I/M  rule  in  the  applicable 
nonattairmient  coimties.  Testing  will  be 
overseen  by  the  Washington  State 
Department  of  Ecology  and  its  I/M 
contractor,  Systems  Control.  Other 
aspects  of  the  Washington  I/M  program 
include:  testing  of  1968  and  later  light 
duty  vehicles  and  trucks  and  heavy  duty 
trucks,  a  test  fee  to  ensure  the  State  has 
adequate  resources  to  implement  the 
program,  enforcement  by  registration 
denial,  a  repair  efliactiveness  program, 
contractual  requirements  for  testing 
convenience,  quality  assunmce,  data 
collection,  reporting,  test  equipment 
and  test  procedure  specifications,  public 
information  and  consumer  protection, 
and  inspector  training  and  certification. 
In  addition,  the  low  enhanced  I/M 
programs  will  include:  a  two-speed 
(2500  and  idle)  test  or  a  loaded  idle  test, 
and  a  program  to  evaluate  on-road 
testing.  An  analysis  of  how  the 
Waahingtnn  I/M  program  meets  the 
EPA's  I/M  regulation  is  provided  below. 

A.  Applicability 

The  SIP  needs  to  describe  the 
applicable  areas  in  detail  and, 
consistent  with  40  CFR  51.372,  needs  to 
include  the  legal  authority  or  rules 
necessary  to  establish  prt>gram 
boundaries. 

The  Washington  I/M  regulations 
specify  that  I/M  programs  be 
implemented  in  the  counties  as 
described  above.  Although  Vancouver 
requires  only  the  basic  I/M  program  for 
both  its  ozone  and  carbon  monoxide 
nonattainment  areas,  the  state  is 
implementing  one  "low  enhanced" 
program  in  all  areas  that  require  I/M 
programs.  In  the  SIP,  however,  the 
performance  standard  for  Vancouver  is 
compared  to  EPA's  baaic  perfonnance 
standard. 


B.  Enhanced  and  Basic  VM  Performance 
Standard 

The  I/M  programs  provided  for  in  the 
SIP  are  required  to  meet  a  perfonnance 
standard,  either  tiasic  or  low  enhanced 
as  applicable,  for  the  pollutants  that 
caused  the  affected  area  to  come  under 
I/M  requirements.  The  perfonnance 
standard  sets  an  emission  reduction 
target  that  must  be  met  by  a  program  in 
order  for  the  SIP  to  be  approvable.  The 
SIP  must  also  provide  that  the  program 
will  meet  the  performance  standard  in 
actual  operation,  with  provisions  for 
appropriate  adjustments  if  the  standard 
is  not  met 

The  State  has  stibmitted  a  modeling 
demonstration  using  the  EPA  computer 
model  MOBILESah  showing  that  the 
low  enhanced  performance  standard  is 
met  for  Puget  Sound  and  Spokane.  The 
State  has  also  submitted  modeling  for 
the  basic  I/M  area  of  Vancouver  to 
demonstrate  that  the  program  meets 
EPA's  basic  performance  standard. 

C.  Network  Type  and  Propam 
Evaluation 

Hie  SIP  needs  to  include  a 
description  of  the  network  to  be 
employed,  and  the  required  legal 
authority.  For  enhanced  I/M  areas,  the 
SIP  needs  to  include  a  description  of  the 
evaluation  schedule  and  protocol,  the 
sampling  methodology,  the  data 
collection  and  analysis  system,  the 
resources  and  personnel  for  evaluation, 
and  related  details  of  the  evaluation 
program,  and  the  legal  authority 
enabling  the  evaluation  program. 

The  Washington  program  has  chosen 
to  implement  a  test  only  I/M  network 
program  design  which  will  utilize 
operating  contractors  to  implement  the 
inspection  portion  of  the  program.  The 
Washington  State  Department  of 
Ecology  describes  and  commits,  in  its 
SIP  narrative,  to  institute  a  continuous 
ongoing  evaluation  program  consistent 
with  the  low  enhanced  I/M  rule.  The 
results  of  the  evaluation  program  will  be 
reported  to  EPA  on  a  biennial  basis. 
Laigal  authority  which  is  contained  in 
the  Revised  (^e  of  Washington  section 
70.120.170  allows  the  WDOE  to 
authorize,  through  contracts,  the 
establishment  and  operation  of 
inspection  stations  to  conduct  vehicle 
inspections.  Washington  commits  to  an 
ongoing  evaluation  to  quantify  the 
emission  reduction  benefits  of  the 
program. 

D.  Adequate  Tools  and  Resources 

The  SIP  needs  to  include  a 
description  of  the  resources  that  vrill  be 
used  for  program  operation,  and  discuss 
how  the  perfbrmanoe  standard  will  be 


met  which  includes:  (1)  A  detailed 
budget  plan  which  describes  the  soma 
of  fluids  for  personnel,  progrem 
administration,  program  enfoicsment, 
purchase  of  necessary  equipment  (such 
as  vehicles  for  undercover  audits),  and 
any  other  requirements  discussed 
throughout,  for  the  period  prior  to  the 
next  biennial  self-evaluation  required  in 
the  Federal  I/M  rule,  (2)  a  description  of 
personnel  resources,  the  number  of 
personnel  dedicated  to  overt  and  covert 
auditing,  data  analysis,  program 
administration,  enforcement,  and  other 
necessary  fimctions  and  the  training 
attendant  to  each  function. 

The  Emission  CUieck  program  is 
funded  by  a  biennial  appropriation  from 
the  state  general  fund.  The  fee  will  be 
set  at  the  minimum  whole  dollar 
amount  required  to  (i)  compensate  the 
contractor  or  inspection  facility  owner, 
and  (ii)  offset  the  general  fund 
appropriation  to  the  department  to 
cover  the  administrative  costs  of  the 
motor  vehicle  emission  inspection 
program  (RCW  70.120.170(4)(a)). 
Churentiy.  the  inspection  fee  is  $12  and 
the  administrative  cost  per  vehicle  is 
$3.90  for  the  1993-1995  biennium. 

In  May,  1996,  Ecology  submitted  a 
supplement  to  the  SIP  providing  more 
detail  on  budget  and  staffing  levels.  The 
I/M  program  has  a  (General  Fund  budget 
of  $3361,939  for  tiie  1995-97  biennium, 
and  that  budget  will  likely  be  carried 
into  the  1997-99  biennium.  Ecology 
dedicates  a  staffing  level  of  31  full-time 
equivalent  employees  (FTHs)  to  support 
ttw  program. 

E.  Test  Frequency  and  Convenience 

The  SIP  needs  to  include  the  test 
schedule  in  detail  including  the  test 
year  selection  scheme  if  testing  is  other 
than  annual.  Also,  the  SIP  needs  to 
include  the  legal  authority  necessary  to 
implement  and  enforce  the  test 
frequency  requirement  and  explain  how 
the  test  frequency  will  be  integrated 
with  the  enforcement  process.  In 
addition,  in  low  enhanced  I/M  programs 
the  SIP  needs  to  demonstrate  that  the 
network  of  stations  providing  test 
services  is  sufficient  to  insure  short 
waiting  times  to  get  a  lest  and  short 
driving  distances. 

llieWaahington  SIP  requirBs  biennial 
inspections  for  all  privately  owned 
vehicles  within  the  subject  area,  and 
annual  tests  for  stale  and  local 
government  vehicles.  The  inspections 
will  be  conducted  so  that  odd  model 
year  vehicles  must  lest  in  the  odd 
calendar  year  and  even  model  year 
vehicles  must  test  in  the  even  calendar 
year.  The  authority  for  the  enforcement 
of  the  testing  frequency  is  contained  in 
the  Washington  I/M  nde.  Short  waiting 
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Umes  are  addressed  the  contracts 
between  the  State  and  its  managing 
coDtractore.  h  tenns  of  driving 
distanoBS,  95%  of  the  subject  public  are 
within  ten  minutes  of  most  teat 
bdUtles. 

F.  Vthicle  Covemga 

The  SIP  needs  to  include  a  detailed 
dasoiptian  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  piogram, 
and  a  plan  for  how  those  vehicles  are  to 
be  identified,  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  regi^ered  in  the  area.  Also,  the 
SIP  needs  to  include  a  description  of 
any  special  exemptions  which  will  be 
granted  by  the  program,  and  an  estimate 
ef  the  percentage  and  aumlMr  of  subject 
vehicles  which  will  be  impacted.  Such 
exemptions  need  to  be  accounted  for  in 
the  emission  reduction  analysis.  In 
addition,  the  SIP  needs  to  include  the 
legal  authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement. 

The  Washington  program  includes 
coverage  of  all  1968  and  newer  model 
year  gasoline  powered  light-duty 
vehicles  and  light-duty  and  heavy-duty 
trucks  up  to  8,500  GVWR,  registered  or 
required  to  be  rogistared  within  the 
nooattainment  areas  and  fleets  primarily 
operated  within  an  I/M  program  area. 
Tne  starting  model  year  of  a  vehicle 
testing  program  may  be  changed  each 
year  to  include  the  most  recent  24 
model  years.  I/M  testing  exemptions  are 
granted  for  change  of  ownership, 
alternative  fiiel  vehicles,  electric 
vdudss,  and  motorcycles. 

All  subject  fleets  must  complete  the 
emission  inspection  pnxses,  without  a 
waiver  option  being  available.  Fleets 
may  be  inspected  in  facilities  other  than 
Systems  Control  facilities  provided  that 
Ecology  approves  the  alternative  tests. 
Vehicles  operated  on  federal 
installations  are  required  to  be  tested 
regardless  of  whether  the  vehicles  are 
registered  in  the  state  or  local  I/M  area. 
Legal  authority  for  the  vehicle  coverage 
is  contained  in  the  Washington  l^M  rule. 

G.  Test  Procedures  and  Standards 
The  SIP  needs  to  include  a 

description  of  each  test  procedure  used. 
The  SIP  also  needs  to  include  the  rule, 
ordinance  or  law  describing  and 
establishing  the  test  procedures. 

The  Washington  lA«<  SIP  establishes 
teat  vehicle  procedures  and  standards 
that  at  a  minimum  are  consistent  with 
EPA  regulations.  Test  procedures  and 
standards  are  specifled  in  WAC  173— 
422-070.  In  Washington,  all  1968  and 
newer  gasoline  or  diesel-fueled  vehicles 
are  tested.  The  State  will  test  vehicles 
on  a  steady-state  dynamometer  or  by  a 


two-spaed  idle  and  2S00  RPM  unloaded 
test.  Diesel. vehicles  are  tested  for 
exhaust  opacity  only.  Specified  vahiclas 
are  tested  using  a  transient  emissiona 
test 

H.  Tast  Equipment 

The  SIP  needs  to  include  writtan 
techniCTl  spedficatioas  for  all  test 
equipment  used  in  the  program  and 
shall  addrtiss  each  of  the  rsquiremants 
in  40  CFR  51.358  of  the  Federal  I/M 
rule.  The  specifications  need  to  describe 
the  emiasioa  analysis  process,  the 
necessary  test  equipment,  the  required 
fisatures,  and  written  acceptance  testing 
criteria  and  procedures. 

The  Washington  I/M  SIP  describes  ihe 
performance  features  of  computerized 
test  ■ystems,  gasoline  exhaust  gas 
analyzer  specifications,  and  aidiaust  gas 
analyzer  specifications.  For  transient 
emissions  tests,  H'A's  "High  Tech  I/M 
Test  Procedures.  Emission  Standards, 
Quality  Control  Requirements  and 
Equipment  Specifications"  Pinal 
Technical  Guidance  is  followed. 

/.  Quality  Control 

The  SO*  needs  to  include  a 
description  of  quality  control  and 
recordkeeping  procedures.  The  SIP 
needs  to  include  the  procedures 
manual,  rule,  and  ordinance  or  law 
describing  and  establishing  the 
procedures  of  quality  control. 

The  Washington  I/M  SIP  includes  a 
Quality  Control  Plan  that  specifies 
quality  control  and  periodic 
maintenance  procedures.  Quality 
control  procedures  are  specified  in 
WAC  173-422-120  and  authorized  by 
RCW  70.120.  The  Department  of 
Ecology's  Emission  Qieck  staff  performs 
inspections  to  ensure  that  operation  of 
the  emission  testing  facilities, 
calibration  and  maintenance  of  exhaust 
analyzers  end  test  procedures,  training 
of  management  and  inspection 
persormei  meet  the  standards  as 
outlined  in  WAC  173-422. 

/.  IVaivera  and  Compliance  via 
Diafftoetic  Inspection 

The  SIP  needs  to  include  a  maximum 
waiver  rate  expressed  as  a  percentage  of 
initially  failed  vehicles.  This  waiver  rate 
needs  to  be  used  for  estimating  emission 
reduction  benefits  in  the  modeling 
analysis.  Also,  the  State  needs  to  take 
corrective  action  if  the  waiver  rate 
exceeds  that  estimated  in  the  SIP  or 
revise  the  SIP  and  the  emission 
reductions  claimed  accordingly.  In 
addition,  the  SIP  needs  to  describe  the 
waiver  criteria  and  procediues, 
including  cost  limits,  quality  assurance 
methods  and  measures,  and 
administration.  Lastly,  the  SIP  shall 


include  the  necessary  legal  authority, 
ordinance,  or  rules  to  Issue  waivers,  set 
and  adjust  cost  limits  as  required,  and 
cany  out  any  other  functions  necessary 
to  administer  the  waiver  system, 
including  enfoiceroent  of  the  waiver 
proviiions. 

Coat  limits  for  the  minimum 
expenditure  waiven  must  be  in 
accordance  with  the  CAA  and  Federal  1/ 
M  rule.  To  receive  a  waiver  within  basic 
and  enhanced  areas  within  Washington, 
vehicle  ownen  are  required  to  spend  at 
least  SI 00  or  more  on  1968  to  1980 
vehicles,  and  at  least  $150  or  more  on 
1981  and  newer  vehicles  in  an  attempt 
to  correct  applicable  emission  failure(s]. 
The  SIP  pledges  that  by  1998,  these 
limits  will  be  adjusted  to  S450  in  the 
enhanced  I/M  areas,  and  in  basic  areas, 
to  $200.  Washington's  waiver  rates  (as 
percentages  of  initially  failed  vehicles) 
are,  for  Central  Puget  Sound  and 
Vaiux>uver,  15%  for  1980  and  older 
vehicles,  and  14%  for  1981  and  newer 
vehicles;  and  for  Spokane,  13%  for  1980 
and  older  vehicles,  and  12%  for  1981 
and  newer  vehicles.  These  waiver  rates 
are  used  in  the  modeling  demonstration. 
Ecology  states  in  the  SIP  that  if  the 
waiver  rates  are  higher  than  estimatsd, 
the  State  will  take  corrective  action  to 
address  the  deficiency  so  that 
compliance  with  the  performance 
standard  is  assiued.  In  Washington,  a 
waiver,  or  "Certificate  of  Acceptance", 
((X>A)  is  issued  by  the  contractor 
through  authority  granted  by  the 
Department  of  Ecology.  These  waivera 
are  consistent  with  the  low-enhanced  1/ 
Mrule. 

JC  Motorist  Compliance  Enforcement 

The  SIP  needs  to  provide  information 
concerning  the  enforcement  process, 
including:  (1)  A  description  of  the 
existing  compliance  mechanism  if  it  is 
to  be  used  in  the  future  and  the 
demonstration  that  it  is  as  effective  or 
more  effective  than  r^straUon-denial 
enforcement;  (2)  an  identification  of  the 
agandes  responsible  for  parfoiroing 
each  of  the  applicable  activities  in  this 
section;  (3)  a  description  of  and 
accounting  for  all  classes  of  exempt 
vehicles:  and  (4)  a  description  of  the 
plan  for  testing  fleet  vehicles,  rental  car 
fleets,  leased  vehicles,  and  any  other 
special  classes  of  subject  vehicles.  e.g. 
those  operated  in  (but  not  nacetsarily 
registered  in)  the  program  area.  Also, 
the  SIP  needs  to  include  a 
determination  of  the  current  compliance 
rats  besed  on  a  study  of  the  system  that 
includes  an  estimate  of  compliance 
losses  due  to  loopholes,  counterfeiting, 
and  unregistered  vehicles.  In  addition, 
the  SIP  needs  to  include  the  legal 
authority  to  implement  and  enforce  the 
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program.  Lastly,  the  SIP  needs  to 
include  a  commitment  to  an 
enforcement  level  to  be  used  for 
modeling  purposes  and  to  be 
maintained,  at  a  minimum,  in  practice. 

The  State  has  chosen  to  use 
registration  denial  as  its  primary 
enforcement  mechanism  in  l>oth  basic 
and  enhanced  I/M  areas.  Motorists  will 
be  denied  vehicle  registration  unless  the 
vehicle  has  complied  with  the  I/M 
program  requirements.  The  motorist 
licensing  compliance  enforcement 
program  will  be  implemented  by  the 
Washington  State  Department  of 
Licensing  (DOL).  The  DOL  will  deny 
registration  unless  the  vehicle  owner 
demonstrates  proof  of  having  passed  an 
emissioiu  test,  or  has  a  waiver.  Parsons 
who  reside  in  emissions-contributing 
areas  and  who  register  their  vehicle 
outside  of  that  area  are  subject  to  a  $250 
fine.  A  $250  fine  will  also  be  given  to 
citizens  who  obtain  a  vehicle  license 
without  having  an  emissions  test  The 
legal  authority  to  implement  aiul 
enforce  the  program  is  in  Chapter  173- 
422  WAC. 

L  Motorist  Compliance  Enforcement 
Program  Oversight 

The  SIP  needs  to  iiudude  a 
description  of  enibroement  program 
oversight  and  information  management 
activities. 

The  Washington  I/M  SIP  provides  for 
monthly  reviews  of  exemptions  and 
waivers  conducted  by  I/M  field  staff. 
Additionally,  the  SIP  provides  for  the 
implementation  of  procedures  to  ensure 
effective  overall  performance  of  the 
enforcement  system.  Examples  include 
verification  of  exempt  vehicle  status  by 
inspecting  and  confirming  such  vehicles 
by  the  program  or  its  delegate,  and 
maintenance  of  an  audit  trail  to  allow 
for  assesament  of  enforcement 
effectiveness.  Ecology  will  establish  an 
information  base  used  to  evaluate  and 
enforce  the  program.  As  part  of  this 
effort,  the  testing  database  will  be 
reviewed  for  accuracy  and  compared  to 
the  registration  datat»se  to  determine 
program  effectiveness,  and  establish 
compliance  rates.  Noncomplying 
motorists  will  have  to  pay  S  $250  fine. 

Af.  Quality  Assurance 

The  SIP  needs  to  include  a 
description  of  the  quality  assurance 
program,  and  written  procedures 
manuals  covering  both  overt  and  covert 
performance  audits,  record  audits,  and 
equipment  audits.  This  requirement 
does  not  include  materials  or  discussion 
of  details  of  enforcement  strategies  Uut 
would  ultimately  hamper  the 
enforcement  process. 


The  Washington  I/M  SIP  includes  a 
deaciipUon  of  its  quality  assurance 
program.  The  goal  of  the  miality 
assurance  program  is  to  mscover, 
correct,  and  prevent  fraud,  waste  and 
abuse  within  the  Emission  Check 
program,  including  the  accural  of 
equipment  and  the  adequacy  of 
procedures.  The  administraUon  of 
quality  asstirance  is  parfdrmed  by  the 
Emission  Cheek  staff  and  the 
Department  of  Ecology's  DOL  liaison. 
The  SIP  text  describes  the  performance 
audits,  overt  performance  audits,  cover^ 
perfonnance  audits,  record  audits,  and 
equipment  audits  to  occur  under  the 
quality  asauranoa  plan. 

hi.  Enforcement  Against  Contractors, 
Stations  and  Inspectors 

The  SIP  needs  to  iiiclude  the  penalty 
schedule  and  the  legal  authority  for 
establishing  and  imposing  penalties, 
civil  fines,  license  suspension,  and 
revocations.  In  the  case  of  state 
constitutional  impediments  to 
immediate  suspension  authority,  the 
state  Attorney  General  shall  fiimish  an 
official  opinion  for  the  SIP  explaining 
the  constitutional  impediment  as  well 
as  relevant  case  law.  Also,  the  SIP  needs 
to  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process, 
including  which  agencies,  courts,  end 
jurisdictions  are  involved;  who  will 
prosecute  and  adjudicate  cases:  and 
other  aspects  of  the  enforcement  of  the 
program  requirements,  the  resources  to 
he  allocated  to  this  fimction,  and  the 
source  of  those  fimds. 

The  Washington  I/M  SIP  includes 
specific  penalties  in  its  enforcement 
against  contractocs,  stations  and 
inspectors.  The  SIP  includes  the  State's 
enforcement  procedures  which  can  be 
pursued  through  either  contractual 
(Systems  Control  Contract  #99-92)  or 
regulatory  action  (WAC  173-422). 
Specific  penalties  are  outlined  against 
the  contractor,  fleet  testers,  and 
emission  specialists.  Emission  Check 
personnel  have  authority  under  the 
Systems  Control  contract  to  stop 
inspections  if  invalid  inspections  are  a 
possibility.  Inspectors  may  be 
suspended  if  the  Emission  Check 
Program  staff  determines  that  they  are 
not  qualified.  Legal  authority  is 
contained  in  WAC  173-422-120. 

O.  Data  Analysis  and  Beporting 

The  SIP  needs  to  describe  the  types  of 
data  to  be  collected. 

The  Washington  I/M  SIP  commits  the 
Department  of  Ecology  to  provide  to 
EPA  annual  reports  containing  basic 
statistics  on  theprogram  for  the 
previous  year.  The  state  commits  to 


providing  all  area  specific  applicable 
data  as  lequired,  including 
computerized  test  data,  quality 
assurance  data,  quality  cootrol,  and 
enfoicemant  data.  Ecology's  Infimnation 
Data  Services  maintains  the  data  and 
evaluates  it  for  inclusion  in  yearly  and 
bieimial  reports.  The  bieimial  reports 
will  discuss  any  changes  to  the  prtigram 
design  or  implementation,  program 
weaknesses,  and  cures  for  tnoae 
weaknesses. 

P.  Inspector  Training  and  licmitiag  or 
Carti/ication 

The  SIP  needs  to  include  a     ■ 
description  of  the  training  program,  the 
written  and  hands-on  tests,  and  the 
licensing  or  certification  process. 

The  Department  of  Ecology  has  a 
fonnal  training  and  certification 
program  for  fleet  and  centralixad 
contractor  testing  facilities. 
Washington's  program  iiu:ludes 
training,  certification,  test  procedures, 
and  public  relations.  Certification 
occurs  alter  an  inspector  hat  passed  an 
approved  Department  of  Ecology  written 
test  with  a  score  of  80%  or  better,  and 
after  o  hands-on  test.  The  legal  authority 
for  inspectors  to  attend  and  pass  a 
course  of  study  and  become  certified  is 
established  by  RCW  70.120.020. 

Q.  Improving  Bepair  Effectiveness 

The  SIP  needs  to  include  a 
description  of  the  technical  assistance 
program  to  be  implemented  to  improve 
repair  effectiveness,  a  description  of  the 
procediues  and  criteria  to  be  used  in 
meeting  the  performance  monitoring 
requirements  of  this  section  for 
enhanced  I/M  programs,  and  a 
description  of  the  repair  technician 
training  resources  available  in  the 
commimity. 

Washington  has  several  beets  to  its 
repair  effectiveness  program. 
Technician  training  is  an  ongoing 
element  of  the  Emission  Check  Program, 
and  technical  colleges,  independent 
training  facilities,  etc,  are  working  to 
assess  and  improve  the  current  program. 
Emission  system  diagnosis  and  repair 
curriculum  will  be  consistent  with  40 
CFR  51.369  (c).  Also,  performance 
monitoring  and  evaluation  of  the  repair 
focilities  will  help  to  identify  the  most 
effective  repair  shops  and  the  emission 
reductions  obtained  through  these 
facilities.  A  list  of  the  most  effective 
repair  shops  will  bo  provided  to  the 
public  through  Systems  CijntroL  Also, 
repair  shops  are  visited  during  audits, 
and  technicians  are  notified  of 
information  regarding  effective  repaire 
via  a  Department  of  Ecology  newsletter. 
Technician  assistance  is  available 
through  a  1-800  niunber,  the  same 
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service  is  available  to  the  public  at 
another  1-800  number. 

R.  Compliance  With  Becall  Notices 

The  SIP  nee<ls  to  deecribe  the 
procedures  used  to  incorporate  the 
vehicle  recall  lists  provided  into  the 
inspection  or  registration  databeae,  the 
quality  control  methods  used  to  insure 
that  racall  rapairs  are  properly 
documented  and  tracked,  and  the 
method  (inspection  failure  or 
registration  denial)  used  to  enforce  the 
recall  requirements. 

The  Washington  l/M  SIP  states  that 
vehicles  that  ware  not  repaired  aa 
required  by  an  emission  recall  for  which 
owner  notification  was  attempted  alter 
January  1, 1995  will  not  be  inspected 
until  compliance  with  that  recall  is 
established.  Information  on  recall 
notification  is  intended  to  remind  the 
vehicle  owner  or  operator  that  an 
emission  test  is  required  and  that 
manufacturers  recalls  must  be 
completed  before  tabs  will  be  renewed. 
Thereby,  notification  of  recall  can  be 
directly  refsrenced  during  the 
inspection. 

S.  On-Road  TetUng 

The  SIP  needs  to  include  a  detailed 
description  of  the  on-road  testing 
program  required  in  enhanced  I/M 
areas,  including  the  types  of  testing,  test 
limits  and  criteria,  the  numlwr  of 
vehicles  (the  percentage  of  the  fleet)  to 
be  tested,  tiie  methods  for  coUactiBg, 
analyzing,  utilizing,  and  reporting  £e 
results  of  on-road  testing,  and  the 
portion  of  the  program  budget  to  be 
dedicated  to  on-road  testing. 

The  Washington  SIP  includes  a 
description  of  its  on-road  tasting 
program.  The  Deportment  of  Ecology 
will  conduct  an  evaluation  of  on-road 
testing  options  beginning  in  1996.  This 
testing  should  involve  the  required  .5 
percent  of  the  subject  fleet.  The  State 
did  not  include  additional  modsUng 
credit  for  this  program  in  their  modeling 
demonstration  needed  to  meet  EPA's 
performance  standard. 

T.  Concluding  Statement 

The  criteria  used  to  review  the 
submitted  SIP  revision  are  liesed  on  the 
requirements  stated  in  Section  1S2  of 
the  CAA  and  the  most  recent  Fedarall/ 
M  regulations  (September  18, 1905). 
EPA  has  reviewed  the  Washington  I/M 
SIP  revision.  The  Washington 
regulations  and  accompanying  materials 
contained  in  the  SIP  represent  an 
acceptable  approach  to  the  I/M 
requirements  and  meet  the  criteria 
required  for  approvability. 


rv.  Today's  Action 

The  EPA  is  approving  the  Washington 
I/M  SIP  as  meeting  the  requirements  of 
the  CAA  and  ffie  Federal  I/M  rula.  All 
raquirad  SIP  items  have  bem  adaouotaly 
addressed  as  diacuaaed  in  this  Fadval 
■agiiiar  action. 

V.  Admin  JetraliTe  Eaviaw 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  teq.,  EPA  must  prepare 
a  regulatory  flsxibjlity  analysis 
aaaeasing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  Q>A  may  certily 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small      • 
businesaes,  snudl  not-for-profit 
enterprises,  and  government  mtities 
with  jurisdiction  over  populations  of 
less  than  50,0(X). 

SIP  approvals  under  sectitm  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  raquirements,  but 
simply  approve  letpiirements  that  the 
Slate  is  alraady  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
'  not  impose  any  new  reqiiirements,  I 
(srtify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  afiiscted. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
ibibids  EPA  to  base  its  actions 
conceiuing  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  EJ'.A.,  427  U.S. 
246.  256-66  (S.CL  1976);  42  U.S.C 
7410(aK2). 

Under  SecUon  202  of  the  Unfunded 
Mandates  Reform  Act  of  199S 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effoctive  and  least  burdensome 
alternative  that  achieves  the  objecdves 
of  the  rule  and  is  consistent  with 
statutory  raquirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
goveriunents  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  Slate,  local,  or  tribal 
govemmeots  in  the  aggregate,  or  to  the 


private  sector.  This  Federal  action 
approves  pre-existing  requirements 
tmder  Slate  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
Stale,  local,  or  tribal  goveirunants,  or  to 
the  private  sector,  rendt  from  this 
action. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  lequirements. 
Nothing  in  this  acUon  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revisiim  to  the  SIP  shall  be 
conaidared  separately  in  light  of  specific 
technical,  economic  and  environmental 
Cacton  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
This  action  haa  been  clasaifled  as  a 
Table  3  action  for  aignature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
■agiatar  on  January  19, 1989  (54  FR 
2214-222S).  aa  revised  by  a  July  10, 
1995  mamorandiun  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  fit>m  E.0. 12866 
review. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  »TgMifT 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  23. 
199euBless,  by  August  22, 1996  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
sobaequent  document  that  will 
withdiaw  the  final  action.  All  public 
comments  received  will  be  addreased  in 
a  subsequent  final  rule  besed  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  iniititute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  iio 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
eSacUve  Septemtier  23, 1996. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  iwiew  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  23, 
1996.  Filing  a  petition  for 
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reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirranenls.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2). 

SuhmissioB  to  Congraaa  and  the 
Gcaoral  Accaunting  Office 

Under  section  801  (a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
anwnded  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

List  ofSabjecIs  in  40  CFR  Part  S2 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

Note:  Incofporalion  by  reference  of  the 
ImplementaUon  Plan  for  the  Stats  of 
WasUngton  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1 ,  1M2. 

Dated:  May  24, 1996. 
Jane  S.  Moore, 
Acting  liegional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulationa  is  amended  as 
follows: 

PARTe»-(AMENDEO] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

AriiMriiy:  42  U.S.C  7401-7671q. 

Subpwt  WW— Wartlngton 

2.  Section  52.2470  is  amended  by 
adding  pan^ph  (cX61)  to  read  aa 
follows: 

162.2470    Maw—ctlonotplan. 

•  *  •  *  * 

(c)  •  ■  • 

(61)  SIP  revisions  received  bom 
WDOE  on  August  21, 1995,  requiring 
vehicle  ownere  to  comply  with  its  I/M 
program  in  the  two  Washington  ozone 
nonattaimnent  areas  classified  as 
"marginal"  and  in  the  three  carix>n 
monoxide  nonattalnment  areas 
classified  as  "moderale".  This  revision 
applies  to  the  Washington  counties  of 
Clark.  King,  Pierce,  Snohomish,  and 
Spokane. 


(i)  Incorporation  by  reference. 

(A)  July  26, 1995  letter  from  Director 
of  WDOE  to  the  Regional  Administrator 
of  EPA  submitting  revisions  to  WDOE's 
SIP  consisting  of  the  July  1995 
Washington  State  Implementation  Plan 
for  the  Motor  Vehicle  Inspection  and 
Maintenance  Program  (including 
Appendices  A  through  F),  adopted 
August  1, 1995,  and  a  supplement  letter 
and  "Tools  and  Resources"  table  dated 
May  10, 1996. 

(FR  Doc  96-18199  Fllsd  7-Z2-96: 8:4S  ami 


FEDERAL  EMERGENCY  . 
MANAQEMENT  AGENCY 

44CFRPart6S 

CliangM  In  Flood  Elevation 
DaMminattona 

AOENCV:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTKM:  Final  rule. 

StJMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
9FECT1VE  dates:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFOflMATtON  CONTAtH^ 
Michael  K.  Buckley,  PE..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  S.W., 
Washington,  DC  20472,  (202)  646-2756. 
aUI>t>LBilEKTARY  INFOmMTiaM:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Acting  Associate  Director  has  resolved 
any  appeals  resulting  frt>m  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Cliief  Executive 
Officer  of  the  commimity  where  the 


modified  base  flood  elevstioa 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  ratiiig  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  lued  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  meesures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
tpinifniim  that  are  required.  They 
ahould  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildines. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Eavironmcntal  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Kagulalory  Flexibilily  Act 

The  Acting  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classificatioa 

This  final  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
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September  io.  1993.  Regulatory 
Planning  and  Review,  58  FR  S1735. 

EucBUn  CMer  12«12,  FedaraUm 

This  rtile  invohres  nopoUdas  that 
have  Meraliam  impUotkMB  under 
Executive  Order  12612,  FederaUam, 
dated  Octofaer  20, 1987. 


Exacolive  Order  1277B,  QtU  faalica  PART  85— (AMENDS)] 


This  rule  maeta  the  applicable 
standards  of  aactlan  2(bX2)  of  ExacaUve 
Order  12778. 

List  ofSabiBcti  ia  44  CFR  Part  85 

Flood  insurance,  FloodpUina. 
Reporting  and  recordkeeping 
isquirementa. 

Accordingly,  44  C3nt  part  85  is 
amended  to  read  as  follows: 


1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Aiafaoriljr:  42  USC  4001  el  saq.: 
RsoBniizalion  Plan  No.  3  of  lars.  3  CFR, 
1978  Camp.,  p.  329;  K.O,  1)127,  44  FR  19387, 
3  CFR.  1979  Camp.,  p.  376. 

f8&4   lAaiandMt 

2.  The  tables  published  under  the 
authority  of  S  85.4  are  amended  as 
follows: 


Stale  and  county 


pubMMd 


ChM  axeculiva  oMcer 

o< 

oommunty 


Elfecliva  date  of 


CommunKy 
No. 


QsorBia:  ChaVam 
(FBMOadialAiaaB 
Mo.  7173). 


Cook(FaM 
DocMNo. 
7150). 


OeKal>(FBlM 
DocMNo. 
MTSJ. 


OuPaga  County 
(FByUOoctal 
Nb71^. 


Hunlanton  (FGMA 
Dockst  No.  7171). 


CMo:  Laram  (FEMA 
Dodnl  Na  7173). 


Wiaoanain:  La  Cnnae 
(FEMA  Oockal  No. 
•7173). 


aiy  ol  Cowtty  CU) 


OtyotDaWb. 


Unincofporatad  Areas 


TownsMp  of  Oatmraie 


City  of  Avon  , 


IMncoiporated  Araas 


Dacan*arZ7, 1«86,JnK 
«y3.ia88. 


Juty  27. 1986,  Auvial  3, 
1996,  77m  Oair 
SautfMmnand  TAsStar. 


Daoan«iar8.19B6.Da- 
oan*ar  16, 19S6.  (My 
ChranUft 


Man*!  20, 1996,  Mardi 
27, 1996.  CMcwo  Titf 


Oecacnbar  28. 1985,  Janu- 
ary 4, 19S8,  Huitantoi 
County  Dtmooit. 


Oecsmber  28. 1986,  Janu- 
ary 4, 1998,  ThtMom- 
IngJoumaL 


JBMiiy4, 1988,Januaiy 
11, 1988.  UOossa 
ritmna. 


Chainnan  of  8ie 
Ctiattiam  County 
Boaid  of  Convnie- 
alonara,  124  Bui 
SIrsai,  P.O.  Box 
8181.  Savanna 
Qsofgla  31412. 

ifie  nonoiHia  uvnQfN 
.  waicn,  Rsayor  ov 
«w  aiy  of  Counay 
OubHMi.  3700  Waal 
175ti  Plaea,  Country 
Club  Mb,  ■noil 
80478. 

Tlia  HononMa  Qrag 
Spanaw,  Mayor  of 
««  Cty  of  DaKal). 
200  ScuVi  4ft  Street. 
|}atUb,Hnaisa011S. 

Mr.  Qayts  M.  Fianzan, 
DuPtgeOnMy 
Beard  CMrman.  421 
NoMti  Ceunly  Farm 
Road.  Wtiaalon.  Wh 
noisWW. 

Tna  llwifliilifa  Robert 
Read.  Mayor  of  fte 
ToiMnbtp  of  oak- 
ware,  Townalilp  Hal, 


April  3. 1988. 


130030C 


July  20. 1986 


Deoenibar4. 1996  . 


Match  16, 1906 . 


>^xl4. 1996. 


Jaraey  08667. 
The  Honorable  Joinea 

A.  SraJMt.  Mayor  of 

the  CXy  ol  A«an. 

38774  DetrofI  Road. 

Avon,  Ohio  44011. 
Mr.  James  A.  Ehrsam, 

La  Cnaae  County 

Board  Chaimiai,  400 

Nolh  Fcurtti  Sliael. 

La 

54801. 


Docambar  16, 1996  . 


December  28, 1996  . 


170078  C 


170182  B 


170197  B 


340608B 


300348C 


660217  A 


(Catslog  of  Federal  DomMtic  Assistancs  Na 
■3.100,  "Flood  iDsunnca") 

Dated:  July  10, 1996. 
Richard  W.  Kiia^b 
Acting  Associale  Dindorfor  UUigptioa. 
IFR  Doc.  96-18682  Filed  7-22-98: 8:4S  ami 


44CFRtaitaS 
IPoalM  Na  RHA-Tiaq 
ClMMigee  In  Flood  Bevetton 


AQBRY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 


aiMMARV:  This  interim  rule  IMs 
communities  where  modification  of  tiba 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
sdmtific  or  technical  data.  Nevv  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 
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DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rale  MapCs)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  commimity. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
addresses:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  OfScer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTMER  MFORMATION  CONTACT. 
Michael  K.  Buckley,  P.E.,  Chief,  fiazard 
Identificatien  Branch,  Mitigation 
Directorate,  500  C  Street  S.W., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLBTBirARY  MFORMATION:  The 
modified  basa  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C  4105, 
and  are  in  acxordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C 
4001  el  seq.,  and  with  44  CFR  part  65. 


For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplnin 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
eftBct  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Instuance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  oth^r 
Federal,  state  or  regional  entities. 

The  changes  in  rase  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

His  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Ad 

The  Acting  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  liegulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  malntflin  conummity 


eligibiUty  in  the  National  Flood 
Insarmce  Program.  Norsgtdatoty 
flexibility  analysis  has  bean  prepaied. 


This  interim  rule  is  not  a  significant 
regtdatory 'action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

ExacutiTe  Ordar  12812,  Fadaraliaa 

This  rule  involves  no  policies  that 
have  federalism  implicatioiu  under 
Executive  Order  12612,  Federalism, 
dated  October  28, 1987. 

ExacutiTe  Order  12778,  Civil  laMica 


This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Usi  ofSabiacts  ia  44  Cn  Part  as 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  fbllouvs: 

PAtrr  66-(AMBI0ED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Aetharily:  42  U.S.C  4001  et  leq.: 
Rnofganization  Plan  No.  3  of  197(,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127, 44  FR  19387. 
3  CFR.  1979  Comp.,  p.  376. 

188.4    (Anandsdl 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amaoded  as 
follows; 


State  and  county 

Location 

Dales  and  name  of  news- 

papar  whsra  noUca  was 

pubKslwd 

of  community 

EffscDM  dils  01  fnodr 

Convnuniy 
No. 

Alabama:  Lauderdale 

May  24,  1996,  May  31, 
1996,  Tmss  DaHf. 

The  Honor^He  Eddto 
Frost.  Mayor  of  the 
City  of  Floeence,  110 
West  Coiege  Street. 
Florance,  Alabama 
35630. 

August  29,  1998 

010140  C 

■nois: 

Tawwl 

Vlage  of  Morten 

June  5, 1998,  June  12, 
1996  Ttzmnel  Nena. 

Dr.  Roberto. 

dart  of  the  VHage  of 
Mvton.  P.O.  Box  28. 
120  North  Mam 
Street,  Morion,  umois 
61 560. 

May  28. 1988 

1706620 

LaSalaandLiK- 
taoMoa. 

Cly  of  Siraalar 

May  7. 1998.  May  14, 
1996,  Tt»  nnat  Prtas. 

Lee  n,  Mayor  of  Iha 
cay  of  Siraalar.  204 
Soi4h  EBoonwi^Qn 
street,  P.O.  Box  517. 
Sirealor,  IBnois 
81364. 

May  2.  1998 

170408  6 
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Stttamdcourty 

Loctfon 

Dalaa  and  fMRw  of  iww*- 

papar  «rtiara  notica  «Ba 

putMwd 

CtM  exaculive  oMcnr 
of connnuntty 

EHactrve  data  o(  motf- 
ficstkm 

Communis 
No. 

mfviK  Port* 

Towi  en  Porter  : 

May  28.  19S6,  June  4, 
1988.  Cnastarton  Tnb- 

Ms.  Chartana  Hautw, 
Portar  To«m  OaiW 
Tmsurar,303  Fiank- 
in  Straat.  Portar,  Indh 
ana  46304. 

May  21, 1888 

180208  8 

MMimCtlllBltl 

Bamstabto  .~~. — - 

JatmalBamitla 

May  13. 1988.  May  20, 
1996  Cape  CM  niMK 

Mr.  WafTtn  J.  RuVisf* 
lonl,To«ino( 

Town  Hal.  367  Main 
Strael,  Hyannis.  Maa- 
sachuselts  02601. 

May  1. 1996 

2S00010 

Do. 

do                    

May  28, 1996,  June  4, 

do  

May  17, 1998 

2S0001  D 

1966,  Cm>»  Cod  Vmaa. 

MKnQBfC  wtt/n&  _...». 

Township  of  Canton  .... 

May  30,  1996,  Jum  6, 
1996,  Canton  Obaentr. 

Mr.  Thomas  Yack.  Can- 
ton TownsNp  Supar- 
vtsor,  1150  South 
Canton  Center  Road, 
Canton,  Michigan 
48188. 

May  21, 1988 

280219  8 

ONk 

Urain 

Ctly  at  Avon 

Apill  30, 1996,  May  7, 
\9X.  The  Uommg 
JotMtvt. 

The  Honorable  Jamas 
ASnMh,  Itlayorof 
IheOlyot 
Avan,36774  Detn)« 
Road,  Avon,  Ohio 
44011. 

Aprl  18, 1998 .... 

38CS48C 

FttMU 

Unkwaparalad  Aran 

May  7, 1998,  May  14, 
1996.  awda^SaiWtK 

Mr.  Alan  Reid.  Presi- 

County  Board  ol 

fleld  County  Cowl- 
housa,  210  East  MM 
Street,  Room  301, 
Lancaatar,  Ohio 
43130. 

April  3a  1998 

380158  0 

Momgoawy 

do 

May29, 19e6,Jun«6, 
1996.  Oayion  OWy 
Awivs. 

lite.  Vidd  Pegg,  Mont- 
gomaty  County  Com- 
missionar,  451  Wast 
T1*d  Strset.Oaytan, 
Ohio  45422-1260. 

May  24, 1996 

380775  C 

Tennessae:  Stwliy 

atf  at  QarmaMown  .... 

May  2, 1996,  May  9. 
1996,  QjwiMCrtpwii 

Gotdsworthy,  Mayor 

Aprt  23, 1998  ....       -. 

470363  E 

Nam. 

o(  the  City  o«  Ger- 
mantown,  1330  South 
Germantown  Fload, 
P.O.  Bo>  36809,  Qar- 
maMown, Tannassaa 
38183-UKW.   . 

• 

(Catalog  of  Federal  Domestic  Atsistance  No. 
113.100,  "Flood  Insunoce.") 

Dated:  July  10, 1996. 
licaanl  W.  KriHB, 
AcOng  Astodate  DireclcrforMltlgoHon. 
IFK  Doc  96-18664  Filed  7-22  -96:  8:4S  ami 


44CFRPwta7 

FhMl  Rood  EtovaUon  OMMKilnaaoiw; 
.EtAL 


AOBICY:  Federal  Emergency 
Maoagement  Agency  (FEMA). 

ACnON:  Final  rule. 


:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  bass 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  faisurance  Rate  Map  (FIRKf) 
showing  base  flood  elevations  and 
modified  base  flood«levations  f<v  each 
community.  This  date  may  be  obtained 


by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 


The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOn  FURTHBI  INFOMUTtON  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  S.W., 
Washington,  DC  20472,  (202)  64&-27Se. 

suppiaeiTAnv  MFOfMAixm:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
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detennlnatlons  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  In  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordam»  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  dted  below  for  each 
community. 

Tlie  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  Usted  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Acting 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are  . 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classiflcatioa.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Plaiming  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
litis  rule  involves  no  policies  that  have 
federalism  impUcations  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 


Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  «7— [AMENDSq 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Aotlurlly:  <2  U.S.C  4001  at  seq.: 
Reorganization  Plan  Na  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Camp.,  p.  376. 

187.11    [Amsndadl 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  FkxxSng  and  lj)calion 


VaMay  Head  (Town),  Da  Kafe 
County  (FBIA  Doctol  No. 
TITS) 

Sv  HWs  Osaiic  (VM)  Soulhtm 
Rattray): 
At  upstream  sida  at  SoUtiem 

Railway - 

Approximately  1,175  fael  up- 
stream ol  Sttte  Highway  117 
Big  WWs  Creak  (Without  South- 
em  Railway): 

Approximately       1,500       leet 
downstream    ol    City    Paitc 

Bridge  

Approximataly  1,625  leet  up- 
stream of  State  Highway  117 
Map*  ovaHaMa  lor  Inapectlon 
at  the  VaRey  Head  Town  HaM, 
41   Andaraon  Avenue,  Valey 


■LUNOn 


VWaga  ol  Aroma  Paili,  Kan- 
kakee County  pBM  Doak- 
•INaTITq 

/roquoisRwar 

At  the  conhianos  with  Kan- 
kakee River  ...._ _ _ 

Appreximataly  0.3  mie  up- 
stream   of    ttie    oonhience 

wHh  Kankakee  River  

Kanlaliae  Hver 

Approximataly  0.5  mile  down- 
stream of  ttie  conlhiance  of 
Iroquois  River - 

At  the  conduence  of  Spring 
Creak 


M«>a  avtfUMa  for  inaptcWftn 
at  the  Aiome  Parit  VMaga  Hal, 
J08  Weal  Front  Street,  Aroma 
Park,  Wnois. 


fOapth  in 

leal  above 

ground. 

'Salmon 

intoat 

(NQVD) 


•1014 
■1049 


•977 
•1063 


•606 


•608 
•608 


lOaplhln 

laalatWM 

Sourcaof  fluuiAnu  and  LocaHon 

-fSSL 

Intnl 

- 

tNQVO) 

MwMwia    (CHylb    KaMalaa 

County  (FEMA  Doakal  Nol 

717« 

KanakaenverOMnChamaO: 

Appnnimauly  a52  mie  down- 

strasn  ol  Dbcm  HiQrNMiy  .._» 

•615 

AppfadmaMy   825    leal    up- 

straan  of  Union  PacMc  Ral- 

read  ... _ -...- 

•620 

•818 

stream  of  Union  PacMc  Ral- 

Toad     

•820 

at  the  City   Hal,   123  Waat 

Rivar  Street,  Momenoe,  Mnola. 

County  (FBiA  DooM  No. 

7ie<» 

/UlanficOcaan. 

At  Gnat  Point 

•10 

Approiimalaly  0.2  mie  aouVi- 

easl  of  Great  Point 

•7 

At  the  shoreline  appnixlmately 

160  feat  south  ol  the  inlar- 

sectkm  ol  Clfkxd  SMat  and 

•9 

Approximataly  150  leet  aaal  of 

the  mteraection  of  Adams 

Street  and  Kkibadaer  Ave- 

nue   — 

•7 

At    the    southern    porlian    of 

Miacomel  Pond  — ....„....»».— 

•8 

At  Hummoc*  Pond 

•7 

NwMuckat  Sound: 

Head  of  the  Hartxv  northern 

•7 

Maps  avaaaola  for  InapacNMn 

al  the  Nantucket  BuMng  Com- 

misskinars  Ofioe,  37  WasNng- 

ton  Street.  Nantucket,  Masaa- 

chuaslls. 

NEW  JERSEY 

County  (FBIA  Doefeal  Na 

71721 

SasmrarDOlc 

Approximately    ISO    laat    up- 

•205 

At  upstream  coipoiate  imits  .... 

•207 

Maps  avaltaft>la  for  Inapecllon 

at  the  Oinlon  Town  Hal,  43 

Ljaii^  Street,  Clinton,  New  Jer- 

aay. 
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IDvlhin 

laatAow 

Soum  of  FkXMflnB  snd  LocMtan 

ground, 
•fiiialuii 

in  laat 

(NOVO) 

iCWVOHK 

Qartiam      (ToMt,      OnMlo 

OouMy  IFCMA  OoctM  N» 

TWt 

Crnmtdtigm  Ltm 

M   SnOfHflO  W0St  0*  OPpfHra 

nmtnauiS        

■an 

M  ahoraarw  wwt  o)  Mmao 

ton    o«    Eat    L*a    and 

TownlraRcad     .      _ 

■092 

Kkpa  mMM*  lor  Im^iWIon 

at   »•   Qartm    Town    HA 

473t  South  Ekn  SHiMt.  Qei- 

hm.NawYoik. 

Puewa  (TeM4  HHmniWii 

CMHily  IFBM  nmlill  Na 

7180 

UtoOMtpK 

Eftfrv  ilwraliw  wMNn  oommiK 

i«y . 

•321 

Mipa  «i  lltaii  lor  InipiBMon 

M  Ilia  Putnam  Town  ClaiK% 

Onoa.  Routa22,  Putnam  Sa- 

lion.  Naw  Yortt. 

NORTH  CAROLMA 

Cwy  (Towft.  PIna  Uka  (FBU 

Oockal  No.  718t| 

MwLMta: 

Entire  shotaina  ol  Pina  LiKa 

*3a3 

Swlt    Oaafir    T/Autvy    Mo.    7 

(Bam  20.  Stnam  24)  (Cuf- 

mHly  shourn  at  Pine  Laka): 

Appranmataly  560  laat  down- 

(trami  0)  LAa  Pine  Drtve  - 

•383 

Appnnkrately      1275      ieat 

downatieam   o(  Lake   Pfcia 

Orim _ 

•383 

Mipa  luiimii  lor  mapacMoB 

it  ttia  Englnaaring  Oepailmenl. 

318    Noni)    Acadony.    Caiy. 

Noflti  CBioBnB. 

PSMSVLVANU 

AvoMMa  (Bomugh),  Omatar 

County  (FEMA  Doelial  Na 

T1«4) 

East  Blanch  Whge  Clay  Creak: 

AppnMimalely  750  feet  down- 

straam    of    conjiuanca    ol 

Chatham  Rim 

•270 

ApprmdmiWy    SSO   laat    up- 

ilraani    al    conluanoa    of 

Chatham  Run  » .„ 

•271 

TmulRun: 

At  oonauvwa  wHh  Ea«  Branch 

WNta  day  Craak 

•270 

oonAiMnos  wfln  EMt  Branch 

WMa  day  Crack  ..      - 

•270 

CnMrwnOn; 

Al  ooAMnca  wHh  Eaat  Branch 

MMOay  Craak. 

•271 

•^^^^wt     Soixoo  of  FloodnQ  sod  Locslon 


ApproxiTwtBly   47S   leal    u»- 
stroflfTi  of  PofTMTOy  StntH  «~ 

at  tto  Avonctals  Bonxigh  tWi. 
PofiMroy    Awnus,    AvoncWs, 


Cain  (ToaaMMp),  Cliaattr 
County  (FEMA  Doehal  No. 
"»« 

SaavarOaak: 
Appioiknalily  0.6  mSe  down- 

»liaani  ol  Uoyd  Avanua 

AppnninMMly  300  faet  down- 

stnam  ol  Lto|Hl  Avanua 

Copaland  Run: 
At  CCNRAIL 


Afipiadmalaly    100    laat    i4>- 
slraam  ol  Ocnotrio  Ome 


SI  the  Caki  Toiwnship  Engl- 
neeilng  and  Codes  Depart- 
HMnt  MunWpal  Buidng.  253 
Munkapri  Olive,  ~ 
PannayMvUa. 


(Boroughk 
County      (PatlA 
DooiMNaL713» 

East  Snancn  Srandywina  Creak: 
Appiaximalaly  650  leel  down- 
stream ol  U.S.  Highway  30 
Appnxdmitaly    375    (eat    up- 
stream ol  U.S.  Highway  30 
■Mips  ■VMHDit  for  fcrMpcctlon 
at  Iha  Borough  tli*.  4  Waat 
Lancaster  Avenue, 

Downin^awn,  Pwiisytvaiiiii 


•383  Eaal  Bfantfyarina  (TcisrMMp)^ 
Chaalar  County  (RMA 
Doefeat  No.  71M) 

BasHsrOaak: 
At  its  upet/eom  corporate  limit 


al  Ihe  East  Brandywine  Towi>- 
ship  MunUpal  Odkx.  1214 
Horseshoe  Pica,  Oowninghiwn, 
Pemsytvania. 

&at  Cafei  (Tovmaliip),  Clia^ 
tsr  CoiaMy  ff^au  Ooelral 
Na7138) 
Easr  SiancA  Branoywina  Oaak: 
Approximately  650  feel  down- 
stream   of    CONFIAIL.    ap- 
proiimately  600  leel  east  ol 
the  Inter  Boction  ol  Brandy- 
wine  Avenue  and  Boot  Road 
■■fW  WMaaiie  ror  inapeowiin 
at  the  Ea«  Caki   Townahki 
BiAina     110    Bel     Tavern 
ROK).       P.O.       Bos       232. 
Downingtawn.  Paraiaylvania. 


lOapIMn 
iealiixwa 


•^tewaikMi     Source  ol  Flooring  and  I  nriilii¥i 


inl 
(NGVD) 


•233 


•283    Eaal 

Oounly 
Doelnl  Nak  7134 

SehiqrMffiwr: 
At  tie  oonluanca  wWi 

Ciaek 

At  the  upetream  ctJipuiato 

Ns _ 

ngeon  Creek: 
At   the   conlkienoe   wkh 

SchoyfWi  River 

M^j-       At  downatraam  side  ol 
^^  Church  Road 

at  the  East  Coventry  Township 

_„       Buidkta     866    Bb    Woods 

Road,  Pottstown,  Pennaytvania 

•282  

Chaatw      CauMy      (FOIA 

OoeRun: 
Approximately      1.64      miea 
downstream  ol  Slate  Route 

82  - 

IrVesf  Srancfi  awKiywine  Creak: 

Approximately  700  leet  dowi>- 

slream  ol  Strasburg  Road  ..- 


tt  the  Township  BuMng,  2284 
Straabug        Road.        Eaal 
•247       FilawMd.  Pennsylvania. 


"260    __ 
Eaal 

CTiiitii      Oounly      (FBiA 

Oockal  Nol  7138) 

Scfkriiidfffitw: 
At  the  oonluanea  ol  Stony  Run 
Appioximately    0.8    mile    up- 
stream of  Conrail 

French  Creek: 
Downslream  ol  Stale  Roulaa 
724  wv)  23  (SdwyM  Road) 

at  the  East  Pkaland  Township 
BuUng,  Rappe  Dam  Road. 
Kimberton,  Panrtsylvanla. 


Ctwalar      County     (FEMA 
Oocfeal  Na  7138) 

Schur»al  River 

Approximately   1.300  leel  up- 
stream ol  State  Rouli!  683  ... 

At  the  upstream  corporate  lim- 
its   

RbeonCrBefc. 

At  the  conlkienca  wIBi  Sdwyt- 

Idll  River 

ipproxknalaly      1,660      laat 
downstream       ol 
Church  Road !— 


FrancAOaek: 

Approximately      1,700      ieat 

downslraam  ol  Hplow  Road 


•OapViin 

laat  above 

ground. 

'Qavalion 

inlaet 
(NGVD) 


"122 

•136 

•122 
•126 


•284 
•261 


•107 
•109 

•118 


•113 
•122 

•122 

•124 

•208 


Source  ol  floodkig  and  Localkin 


Approximately  0.4  mie  up- 
stream ol  Beiloiet  School 
Road - 


Mva  avallabia  lor  htipacion 
at  the  East  Vmcent  Township 
BuMmg.  262  Ridge  Road, 
Spring  CHy,  Pennsyhnnia. 


County  (FOIA  Dockal  Neai 
7138  and  7164 
East  Branch  VVMv  Otoy  C>M*c 
Approximately  0.7  mia  down- 
stream ol  Nawgartan  Sta- 

Ikm  Road 

ApproximaWy  0.2  mle  dowr>- 
straam  ol  Newgarden  Sta- 
tion Road 

Mickle  arandi  MMa  Clay  Creak: 
AppioximaMy  0.4  mile  down- 
stream    ol     Avondale-New 

London  Road  .._ 

1,300      laat 

ol    Avondala- 

Naw  London  Road  ..— 


at  the  Frankfei  Township  Buikt- 
ing,  Walcar  Road. 

KemMesvile.  Pennsytvania. 


Highland  (Townahlp),  Ctwalar 
County  (FBIA  Docket  Na 
7184) 

Suckfkac 

Appraximateiy  2,000  taet 
downstream  ol  Buck  Run 
Road 

Approximately  900  Ieat  up- 
stream   of    most    upstream 

CONRAIL  crossing 

OoeAun: 

Appraximateiy  660  leel  up- 
stream ol  abandoned  CON- 
RAIL _ 


IDeplhin 


•Soi^n     Source  olFtoodkig  and  Localan 


inl 
(NGVD) 


•256 


•269 


•301 


Approximately  1,400  leet  up- 
stream ol  Creek  Road — 

kMpa  avallabia  lor  Inapadton 
at  the  Highland  Township 
Buldkig,  R.D.  3,  Gunlree 
Road,  CoatesvWe,  Pennsytva- 
nia. 


Kannan  Square  (Boraugti). 
Chailar  County  (FEMA 
Oockal  Na  7138) 

Titxilary  2  to  East  Branch  Red 
Road  Clay  Creek: 
Apptoximateiy  750  leet  down- 
stream ol  Walnut 


for  RiSfiaomn 
at  the  Kemett  Square  Borough 
Hal,  120  Nonh  Bread  StreeL 
Kamait  Square,  Pennsylvania. 


ChaolFr     Coinly      (FBIA 
Oockal  Noa.  7138  and  7164 

East  Branch  VVhUe  Clay  Creek: 
Approximately    0.4    mile    up- 
stream   of   confluence   wtth 

Egypt  Run  

Approximately    0.9    mie    up- 
stream  of  coniuenoa  wkh 

Egypt  Run  

West  Bnnch  Red  Clay  Creek 
Approximalily  1.060  laat  up- 

stream  ol  Cedanxok  Road 
At   the   duwnetream   sMa   ol 

Township  Una  Road 

Mapa  avaSilila  lOr  Inapaclion 
at  the  New  Garden  Townslilp 
BuMna  B934  Gap  Nmnpoit 
Pice,  Avondale.  Pennaylvania. 


North  Coventry  {roawialiip). 
Cheater  County  (FEMA 
Oockal  Na  7138) 

■308     SchoyioiWww: 

Approximately  900  leet  down- 
stream ol  U.S.  Route  422  ... 

At  the  county  txsundary  — 

Mapa  a»illahfci  tor  InapacMon 
at  the  North  Coventry  Town- 
ship BuikJing.  845  South  Han- 
over Street,  Pottstown,  Penn- 
sylvania. 


HXplbIn 
leet  above 


•SaSSan     ^""^  "  '^""""^  ■^  Locatkm 


(NOVO)     , 


County  (FEMA  Oockal  Na 

•357        T>^ 

Middle  Branch  While  day  Creek 
Approximately    100    feet    up- 

•447  stream  of  Tree  Road  - 

Approximataly  1.200  leel  up- 
stream ol  Tica  Road  


•339 


Mapa  avalatale  lor  Inapaclkin 

at  the  Penn  Township  Buiktng, 
ISO   SumysMe    Road.    West 
•413       Grove.  Pennsylvania. 


moaninWa  (Borough),  Chaa- 
lar  County  ^BIIA  Oockal 
No.  7138) 

Schuyldl  Rhrer. 
Approximately  0.6  mile  down- 
stream of  State  Route  29 

(Chumh  Street) 

At  camkience  ol  Stony  Run  — 
French  Oaak: 
Al  conluence  wkh  SchuyMI 

River 

•316       Approximately  50  leet  down- 
stream ol  Maki  Street 


lor  li 

at  the  PheonixvMe  Borough 
Hat,  140  Church  Straal, 
Phetxiixvllle,  Pennsylvania. 


J  iToamMilp),  CnaaMr 
County  (FBIA  Oockal  Na 
7138) 

UMe  Suck  Hun: 
ApprexknaMy  0.6  mle  ckiwit- 
streem  ol  moot  dwmatreani 
•253           aoaskig  ol  U.S.  Route  10  .-. 
Approiimalsly    610    leel    up- 
stream ot  Private  Roart 

•265    M^M  ainil^ili  lor  kiapscdon 
at    the    Sadabury    Townah)p 
Buldkig,         Pkte         Aley, 
•288       Sadabijiyvlla,  PenneyWanIa 

'^^  SdMyMI  Haven  (Borough), 
SehuySdM  County  (FEMA 
Docket  Na71«4 

Seftuyfdr  Rfvar 
Approximalaly  1.7  mle  dmm- 
atraam    ol    oanSuanae    ol 

Long  Rui 

Approximately    370    leel    up- 
stream   of    confluence    ol 
West  Branch  SchuyMI  River 
Long  Run: 
•.|3e        At  confluence  wkh   SchuyMI 


•OapSiki 

laat  above 

flrouncL 

•Bavaikin 

kilaal 

(NOVO) 


•470 


River  . 


Approximately   1.325  leet  up- 
stream ol  Stoyera  Dam 


•148 


at  the  SchuyMI  Haven  Bor- 
ough Hal,  12  West  Mak< 
StreeL  SchuyMI  Haven,  Penn- 
sylvania. 

SchuyftM  (Township),  Ctwa- 
lar Coiaiiy  (FBIA  Oockal 
NaTiaa) 
•422     Sdhuy*M  Rhnr 

At  confluence  ol  Valey  Creak 

•428  t^  ^^  county  bcxindary)  

Approximately    0.5    mle    up- 
streem    of    conluence    ol 

Pfckering  Creek 

nckaring  creek; 
At  conluenca  wkh  SchuyMI 

River 

At  downstream  side  ol  Stale 

Route  23 -..- 

/=ranch  Creek: 
Al   u   pstream   sMe   ol  State 
Route    23    and    724    (Nutt 

Road) 

.gg       At  downstream  sMs  ol  Town- 

.,nj  ship  Line  Road  .:^ -.. 

Mapa  aval  ibis  lor  kwpaoSon 
at  the  SchuyMI  Township  Hal, 
.^       801      Vtfey      Paik      Road. 
PheonixvSe,  Pennsylvania 

•101  

Spikig  CHy  (BoiouBh),  Ctwa- 
•v  County  (FEMA  Docket 
Na7138) 

SchuyMI  raw: 


•501 

526 

•511 
•511 


•98 

•98 
•98 

•118 
•119 
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Souree  ol  Floodng  snd  LocsHon 


AfipraNlniflMy  ^J2  mtos  down- 
slraain  ol  SUta  Rouls  683 .- 

AopmimaMy  1,300  laal  up- 
atram  of  SMs  Routs  683  -. 


SI  tha  Spring  City  Boroui^ 
Han.  6  Soulh  Chunh  Skaal, 
SprtigCily. 


lOspiriln 
Isaiatiova 

•HJJJJ^iton     Sowca  a<  FtoaftiB  and  LocaHon 
inlssi 


•108 


ApproidmaMy    SO    (aat    up- 
stfaein  of  Hbornia  Roed 


tsr  Oounly  IFBU  DoctM 
Ns.  713^ 

Mtaaf  ^qA  0^  Easf  Bnnch  Chtt- 
tarOsaft 
AppnaknaMy    960    laal    i^ 

smam  of  Farm  Lana  

Apptodmataly  1,600  lsa(  up- 

tffaan  of  Fana  Lana  » 


al    Iha    Ihombuy    TownaMp 
BiAlng.     BuMng     t3,     7S4 

Otaiffiay  Thofnto*  Road, 

WaalkNHi,  Pvmsylvania. 


OacfMNanaH 

£a9f  Bnnch  dnsnoyMawOaa^ 
AppraatoiaMly  57S  faal  doiMV 

sMam  of  Oolana  Mi  Road 
AppradmMy    0.7    mia    i^y 

alraam  of  Lynda!  Road  al  Is 


al  trm  Upper  mactHan  To«n- 
aNp  Buldmg.  140  Padaimm 
PloB,  Chaam  Springs,  Psnv- 


_  Coinly      (RMA 

DedMt  Not  7196) 
Caff  flfancA  fibandywna  C^aafc 
Approdmetely  0.75  mis   up- 

alraam  of  Staabwg  Road  „.. 
AppfOKlmafafy  0.3  mle  doan- 

abaam      of     DnvninglMHi 

Waal  Ctwater  Road 

WM  SMncfi  avKiywiis  Oaafc 
AppraiimaMy    750    leal    up- 

straam  of  Is  oan6iiance  afti 

TrixitwyZ 


At  conliisnos  of  Bread  Run  __ 
ApproijTiMsli  750  isal  up- 
alreeni  of  Nodtibioolc  Road 
mmUs  foe  InapscfMn 
ai  via  fffan  naovra  lownanip 
Hal.     1386    Campus    Diwa, 


Comty     (FBU 
Oeelal  No.  71361 

WsB  atancfi  Oano»i»*ia  Qasfc 
At  Stale  Route  340 


'113  t  ma  Waat  Bandy«*M  Toan- 
Mp  BuMna  1190  LatayaOs 
Road,  CaalaeoMa.  Penneylw- 
nie. 


MMHtiln 
leal  above 


mtaal 
(NOVO) 


•443 


287* 

•290 


(Borouohl. 
Oounly      (FBM 

.7138) 
MnfMtr  MwMr  ritiutwy: 
At  tho  dowratTHfTi   Umlt  ol 

Sliidy  (Qoehen  Road)  

AppmdmaMy  196  leet  up- 
Hreeni  of  HBaide  Drive 
Soulti 
f»  mm 

at  «ie  BuHkig  Inapackn  Of- 
foe,  401  Eeet  Qey  Sirael. 
WMI  OnMBT,  PfwiBytwMTii. 

W  County  (FBU  Dodal 
Na  71361 

ykklt  Bnnch  While  CItV  Cntic 
AppnudmaMy  ISO  feel  down- 

alfaain  of  Valey  Roed 

AppioxknaMy    SO    Isel    up- 

skeem  of  Veley  Road  _ „ 

at  (he  Weat  Qreve  Borough 
BuUng.  117  Roee  HB  Ave- 
nue. Weal  Gtom,  Penneytah 


•283 


•343 


Cfoaei- 
County 

(PaiA   OodM   Noe.   7138 

end  7184) 

SUcfrRun; 
At    upstream    tide    of    Stele 

Route  82 „ 

Appraximalaly      1,700      lael 
downstreem   of  Buck   Run 

•206  Road  — « ..___..,..„.... 

Cfiafheni  Ahar 

At  Stela  Road  926 

•200       Appnasnately   360   lael   up- 
lof 


at  ttie  Toumfi^p  Buldkig,  Doe 
'104  Run  Roed,  Route  82.  VIege  ol 
'198       ooe  Rial,  Pennsylvanie. 

•203 


•364 


County 
Dochel  Na  7138) 

nne  Oask  AfOL  2: 
At  confluenoe  with  East  Brandl 
Odocaro  Creeft  and  waKams 

Run _ 

Approximalely    575    leal    up- 
stream ol  Zkm  HH  Road 

East  Brancfi  OcMrbr)  Osafc 
Just    downslreeni    of    State 
Route  372.. 


•360 


•419 


*372 
•373 


•326 

•368 
•504 
•508 


•464 


•468 


•Oiplhin 

laetitMve 

Source  ol  Fkmlng  and  IjOGaHon 

ground. 
•Savadon 

kilset 

(NQVD) 

At  oonDuenoe  wWi  Pine  Creak 

and  WiMims  Run  ................ 

•484 

OMssrsRun: 

Appronknalaly    ISO    leet    if>- 

stream  of  Stale  Rouls  41 ..... 

•481 

Approxhialely  350  (eel  down- 

stiesm  of  CONRAIL  bridge 

•474 

Val»yCnel(No.3: 

Approximalely    175    teet    up- 

stream ol  Stale  Route  41 

•461 

Mepa  evaasBie  loc  vispecaon 

el  tie  West  SedsPury  Town- 

ship BuKftig,  MoeoDw  Read, 

IWeluaii  (TuaildM).  Chea- 

•sr  Coinly  (FBM  Dodiat 

Na7l3a) 

GM  ftancfi  RUey  OMk: 

ApprOKknelaly    600    lest    lo- 

fltFMfll  Of  WMIIOf  nOMO  .-....- 

•437 

/^pruiknelsly    02    mis    i4>- 

sireem  of  Wenior  Road  ...... 

•446 

■tape  asaleMe  loc  (nspecMen 

ai  the  WnskHwi  TownsMp  Mu- 

nictiel          BuMng,         688 

■ 

Sugsrtown     Road,     IMvam, 

wraiwu 

enrol  VMnla  aaaGm  bide- 
pendam  dlir  (FBM  Oeokal 

Nol718B) 

CheispaeHa  Hay: 

At      me      htefsedon      of 

Oceenview     end     Fsndsss 

Avenues „ 

•0 

of  Ihs  iiitsisscliuii  of  Wfcidy 

Roed  and  Sandy  Bey  Drive 

•12 

wnt  Of  tfio  intOfB6Clion  01* 

Shore  Drive  and  Vista  Ckde 

•10 

Approximately  310  leet  norm 

ol  the  mtersecUcn  ol  Bib 

Tide  Road  end  Oceen  Shore 

Avanue 

•11 

AlteKicOoeen: 

AppmknaMy  130  lest  east  ol 

me    kiteraedkin    ol     20m 

Street  end  Adanttc  Avenue 

•11 

Approximately  450  leet  eest  ol 

me  imsrseclion  ol  8th  Street 

and  Atlanlic  Avenue 

•14 

LaksMWiart 

Entire  shoreline  .      

•8 

Bndkjrd  LjkK 

•9 

Chubb  Uke: 

Enike  shoraine .    

•9 

Fa«  Run  Canat 

At  me  oonluenoa  wWi  EaaWm 

aranat  wrwrsBatn  r^tmr 

•0 

AppioaknaMy  1,200  leal  lo- 

slreem  ol  ChunMI  Drive  .-. 

•13 

La*  B«ik  rnbutary  TTiala  Qraafc 
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380M 


lOepmki 

leaf  above 

Souree  of  Ftoodkig  end  LocUkxi 

giDund. 
•Sevalkin 

kileet 

(NQVD) 

Approximately   1,400  leet  i^>- 

stresm    of    the    moum    ol 

Thsla  Creak 

•8 

At  WkidsorOsks  Boulevard  .... 

•10 

Holand  Road   rnbufary   Thais 

Clsak: 

At  ms  oonlkience  with   Led 

Benk  Tributary  Thalia  Creek 

•10 

At  the  downstream  side  of  Hot- 

land  Road -.. 

•10 

Unnamed  PoiKt 

Approximately  100  leet  east  of 

the  intersectren  of  East  Port 

Road  and  Gammon  Roed  _.. 

•9 

ShaHotir  Ponding  Area: 

Approximately  400  leet  east  of 

AdanBc    Avenue    on    66* 

Street 

«1 

Located  in  Ihe  vkanily  of  the 

htersecdon     ol     Sandpiper 

Road  and  Oyster  Lane 

12 

Shalaw  Ponding  Araa. 

Approxsnataly  500  leet  norm 

of  the  State  boundery  few  „.. 

13 

■Mpe  eveaaoie  lor  mapacDon 

- 

al  the  aty  of  Vkgkiia  Beach 

Munk:ipal  Center,   Opeialkxis 

Buldkig  No.  2.  Vkginia  Beech. 

WISCONSIN 

KMIOfllM       (Cttyii        KMIOdlB 

County  FEMA  Dookel  No. 

7172J 

PfteRwBT 

At  comuence  w«h  Lake  McM- 

gan 

•585 

At  downstream  sMe  of  State 

Route  32 — 

•585 

Lake  Michigsn.' 

Entke    shoislne  .within    the 

•S8S 

Nape  avaBaMe  tor  hiapeellon 

at  Ihe  Kenoaha  City  Hal,  625 

S2nd  Street,  Kenoehe,  Wisoon- 

ski. 

Kenoeha    County     (Unhwor- 

poraled      Aiaae)      (FEMA 

Docket  Na  7172) 

Lake  A4ich«sn.' 

Entke  shorelne  withki  commu- 

nily -. 

•585 

CarhpLaks; 

Entire  shorslns  wRNn  convnu- 

nly , 

•743 

CsmsrLaks.' 

Entire  shorelne  wHMn  oomnw- 

nily  ■• -■ 

•744 

Uivwned  rnbutary: 

•742 

Al  Camp  Lake  dam 

•743 

Unnamed    Trixjtaiy    k>    Oantar 

Laks.- 

At  Center  Lake  Inlet 

•744 

Source  ol  Fkiodng  and  Locadon 


ApproxknaMy  OJ  mle  up- 
streem  ol  Cotsi^  Highway 
AH  (89m  Street)  


at  ttw  Kenosha  County  Aiknkv 
istiBlnn  BuMkig,  1010  56m 
Street,  Kenoeha,  WIsconski. 

Pteesant  Praha  (VHige),  Ke- 
noeha County  (FBIA  Doelt- 
017172) 

Lake  Michiigan: 
Entire  shorelne  wMn  oommu- 

nily 

Barnes  C^eek  North  OifMr 
At  the  oonlkience  wWi  Lake 

kAchigan 

Approximetely  100  leet  down- 
stream ol  First  Avenue 

Barnes  Creek  South  Outlel: 
At  (he  conlkienoe  wth  Lake 

Michigan 

Approximately    200    leet    up- 
stream of  Third  AveiMje  


at  the  Pleesanl  Prakie  Vlage 
Hal,  9915  39m  Avenue,  Keno- 
sha, Wisoonski. 


fOepmk) 
leet  above 
^■tMnd. 
•DevaUon 
nieet 
(NQVD) 


•783 


•585 

•586 

•586 

•585 
•585 


under  Amendment  1  and  implemented 
by  this  final  rule  include:  Gm  end 
emdency  restrictions,  scallop 
registration  areas  and  districts, 
pnxxdures  for  specifying  total, 
allowable  catch  (TAC)  and  crab  bycatcfa 
limits  (CBI.S),  time  and  area  closures, 
inseason  management  authority,  fishing 
seasons,  and  oteerver  coverage 
requirements.  This  action  is  necessary 
to  nuther  the  oniservstion  and 
management  (>b)ecU  ves  of  the  FKO'  and 
the  Magnuson  I^shery  Conservation  and 
Management  Act  (Magnuson  Ad). 
ffFECnVE  IMTES:  The  changes  to  part 
679  are  effiBctive  August  1,  1996.  The 
final  1996-97  harvest  specifications  and 
closure  are  effective  August  1, 1996, 
through  June  30, 1997. 
ADOtcaseS:  Oipies  of  Amendment  1 
and  the  Environmental,  Assessment/ 
Regulatory  Impact  Review/Final 
Regulatory  Fleidbility  Analysis  (EA/ 
RIR/FRFA)  prepared  for  Amendment  1 
may  be  obtained  from  the  Notth  Pacific  ' 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501. 

FOR  FUnniER  MPOnMATIOH  OONrACT:  Kent 
Lind,  907-586-7228. 


(Catalog  of  Fsderal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  July  10, 1996. 
Udurd  W.  KriisB, 
Acting  Associate  Director  for  Mitigation. 
IFR  Doc  96-18660  Filed  7-22-96:  8.45  ami 


DEPARTMENT  OF  (XMIMERCE 
National  Ocaanic  and  AlmoaplMrlc 


90  CFR  Part  670 

[Doom  Na  96a«02124-«190-02;  LO. 
0429I88] 

nM0648-AF81 

Seailop  Fiahaiy  Off  AlMka; 
MiaganianHliawirii;  1096-07 


AOBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

CommerGe. 

ACnOft:  Final  rule:  final  1996-97  harvest 

specifications;  clostiraa. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  Amendment  1  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  off  Alaska  (FMP).  The 
management  measures  established 


BatjagiiHiiiti 

The  scallop  fishery  in  the  exclusive 
economic  zone  (Federal  waters)  off 
Alaska  is  managed  und«r  the  FMP.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Coimdl  (Coiuiial) 
under  the  Magnuson  Act.  Regulations 
Implementing  the  FMP  are  set  out  at  50 
CFR  part  679.  General  regulations  that 
also  affect  fishing  in  Federal  waters  ate 
set  out  at  SO  CFR  part  600.  This  action 
establishes  Federal  management 
measures  to  replace  the  interim  closure 
of  Federal  waters  off  Alaska  to  fishing 
for  scallops.  The  history  of  the  scallop 
fishery  off  Alaska  and  the  events  leading 
up  to  the  interim  closure  of  Federal 
waters  are  described  in  the  FMP  and  the 
preambles  to  the  proposed  and  final 
rules  implementing  the  FMP  (60  FR 
24822,  May  10,  1995,  and  60  FR  42070, 
August  15. 1995,  respectively). 

In  June  1995,  the  Coimdl  adopted 
Amendment  1  to  the  FMP,  whidi 
authorizes  Federal  management 
measures  to  replace  the  interim  closure 
of  Federal  waters  to  fishing  for  scallops. 
The  Ck>undl's  preferred  alternative  for 
.  Amendment  1  was  to  incorporate 
certain  State  of  Alaska  management 
measures  into  the  Federal  regulations 
and  implement  a  vessel  moratoriimi 
based  on  criteria  adopted  in  April  1994 
and  reaffirmed  in  January  1995. 

At  Its  January  1993  meeting,  the 
(Doundl  determined  that  unrestricted 
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accen  to  the  scallop  fishery  may  be 
hann&il  to  the  resoiucs  and  reeult  in  a 
net  loss  to  the  Nation.  The  Council 
announced  a  control  date  of  January  20, 
1993,  to  place  the  industry  on  notice 
that  a  moratorium  for  this  fishery  may 
be  implemented  and  any  person  or 
fishing  vessel  that  entered  the  scallop 
fisheries  in  Federal  waters  off  Alaska 
would  not  be  assured  of  future  access  to 
thoce  fishery  resources  if  a  moratorium 
is  implamented.  In  June  1905,  the 
Council  developed  final  qualifying 
criteria  for  the  vessel  moratorium. 
Under  the  Coundl'i  qualifying  oitaiia. 
vessel*  would  qualify  for  inclusion  in 
the  moratorium  if  they  made  at  least  one 
legal  landing  of  scallops  in  any  year 
from  1991  through  1993,  or  during  any 
4  separate  yean  from  1980  throu^ 
1900.  This  two-tier  approach  was 
chosen  to  emphasize  recent 
participation  in  the  fishery  by  allowing 
ail  vessels  with  any  legal  landings  in 
1991, 1992  or  1993  to  qualify.  Historic 
participants  would  qualify  under  the 
mors  restrictive  standard  of  a  legal 
,  landing  in  at  least  4  yean  between  1980 
and  19S0.  The  Council's  final 
lecommended  qualifying  criteria,  which 
were  published  in  the  Coundl's 
newsletter,  means  that  fishermen  and/or 
vessels  not  participating  in  the  fishery 
by  December  31, 1993,  may  not  be 
guaranteed  fulin«  access  to  the  fishery. 

The  Council  subsequently  separated 
the  vessel  moratorium  from  Amendment 
1  and  lecommended  that  the  vessel 
moratorium  be  implemented  as 
Amendment  Z  to  the  FMP.  The  Council 
took  this  action  to  prevent  moratorium 
issues  from  delaying  the  reopening  of 
the  scallop  fishery.  On  May  10, 1996. 
NMFS  published  a  proposed  rule  to 
implement  Amendment  1  to  the  FMP 
(61  FR  21431).  The  comment  period  for 
the  proposed  rule  ended  on  )une  21, 
1996.  Six  letten  of  comment  were 
received,  which  are  siimmarized  in  the 
Rmponse  to  Comments  section  below. 

Tne  regulations  implementing 
Amendment  1  were  oeveloped  in 
coordination  with  the  Council  and  the 
Stats  and  are  designed  to  complement 
current  State  management  of  the  scallop 
fishery.  These  regulations  do  not 
preclude  the  State  from  imposing 
additional  regulations  on  Stale 
registered  vessels  fishing  in  Federal 
waten,  so  long  as  State  regulations  are 
not  in  conflict  with  the  FMP  and  its 
implemeating  r^ulations.  The 
preamble  to  the  proposed  rule  provides 
a  description  of  and  Justification  for 
each  Federal  management  measure 
including:  Geer  and  efficiency 


restrictions,  scallop  registration  arees 
and  districts,  procedures  for  specifying 
TACs  aixl  CBLs.  time  and  area  closures, 
inseason  management  authority,  fishing 
seasons,  and  observer  coverage 
requirements. 

Ckangas  Fcob  Ifae  Propesed  Rale 

Four  changes  were  made  from  the 
proposed  rule.  First,  since  publication 
of  the  proposed  rule,  the  Federal 
regulations  implementing  Alaska  FMFs 
have  undergone  a  comprehensive 
consoltdatiin.  As  a  consequence,  most 
of  the  regulations  implementing  the 
FMP  for  the  scallop  fishery  off  Alaska 
(50  CFR  part  673)  have  been  recodified 
at  50  CFR  679  subpart  F.  except  for  the 
purpose  and  scope,  definitions,  and 
praoibitions  sections  of  the  scallop 
regulations,  which  are  now  found  in  50 
CFR  679  subpart  A. 

Second,  in  $  679.  l(hK2)  the  phrase 
"consistent  with"  was  changed  to  "in 
addition  to,  and  not  in  conflict  with"  so 
that  §  679.1(h)(2)  reads  as  follows: 
"State  of  Alaska  laws  that  are  in 
addition  to.  and  not  in  conflict  with,  the 
regulations  in  this  part  are  not 
preempted  for  vesaals  registered  under 
the  laws  of  the  State  fishing  (or  scallops 
in  the  Federal  lyaten  off  Alaska."  This 
change  was  made  in  response  to  a 
comment  and  clarifies  that  NMFS 
intends  to  allow  the  State  to  impose 
additional  regulations  on  State- 
registered  vessels  that  are  fishing  for 
scallops  in  Federal  waters  as  long  as 
State  regulations  are  not  in  direct 
conflict  with  Federal  regulations  or  the 
FMP. 

Third,  the  1996  fishing  season  In 
liegistration  Area  D  Is  temporarily 
extended  in  response  to  a  comment  to 
allow  for  the  harvest  of  remaining  1995- 
96  State  TAC  amounts  that  were  not 
harvested  in  this  area  during  the  January 
1996  fishery  in  State  waters.  In  January 

1996.  the  Slate  authorized  a  fishery  in 
the  State  waters  of  Registration  Area  D 
for  the  estimated  portion  of  the  TACs 
that  %vere  attributable  to  beds  in  State 
waten  (8.000  lb  (3.628.7  kg)  shucked 
meat  from  District  16  and  55.000  lb 
(24.947.6  kg)  from  the  remaining 
districts  of  Registration  Ares  D). 
Because  the  entire  portion  of  the  1996 
TAC  attributable  to  beds  in  State  waten 
has  been  taken,  the  State  has  closed 
State  waten  in  Registration  Area  D  until 

1997.  Because  State  waten  will  remain 
closed  until  1997,  the  remaining  1996 
TAC  for  this  area,  which  will  become 
available  on  August  1, 1996.  will  be 
available  only  in  Federal  waten. 

Fourth,  S  679.62(a)  was  changed  in 
respoiue  to  a  comment  to  require  that 


available  TAC  be  specified  by 
regiatndon  area  rather  than  allow  a 
romhinBd  TAC  for  multiple  registration 
areas.  This  change  was  made  to  prevent 
overharvest  from  within  one  area.  This 
change  aHscts  Registration  Areas  M,  Q, 
andR. 

igge-97  Total  Allowable  Catch 
Specifications 

The  TACs  tor  Registration  Areas  A,  E, 
K,  and  O  are  unchanged  frtim  the 
proposed  specifications  published  with 
the  proposed  rule.  TACS  far 
Registration  Areas  D.  H,  M,  Q,  and  R 
have  been  changed  from  the  proposed 
spedficatioos  for  the  reasons  cited 
below. 

In  Registration  Area  D,  the  State 
authorized  a  January  1996  fishery  inside 
State  waten  and  allowed  the  harvest  of 
the  percentage  of  the  annual  TAC  that 
was  estimated  to  be  attributable  to 
scallop  beds  within  State  waters.  Under 
the  new  regulations  established  by  this 
rule,  the  fitdiing  year  for  scallops  runs 
from  July  1  through  June  30  of  the 
foUowring  fishing  year.  Consequently,  in 
Registration  Area  D,  two  TACs  must  be 
specified  to  allow  for  the  harvest  of  the 
remaining  1995-96  TAC  in  Registration 
Area  D.  The  1995-96  TAC  amount  that 
went  unharvested  during  the  State's 
January  1996  fishery  is  specified  for  the 
period  August  1, 1996,  through 
December  31, 1996.  The  TAC  (or  the 
current  1996-97  fishing  year  TAC  is 
specified  for  the  period  January  1, 1997, 
through  June  30, 1997. 

In  Registration  Arees  M.  Q,  and  R,  and 
H  (other  than  Kamishak  District),  a 
combined  TAC  of  875,000  lb 
(396,893.32  kg]  shucked  meat  was  listed 
in  the  proposed  specifications.  This 
combined  TAC  w^  subdivided  by  area 
to  prevent  overharvest  of  the  TAC  from 
within  any  one  area.  TACs  for  each  of 
these  registration  areas  are  now 
specified  at  the  historic  high  catch, 
which  is  equal  to  the  upper  end  of  the 
OY  range.  No  TAC  is  specified  for 
districts  other  than  the  Kamishak 
[^strict  of  Registration  Area  H.  The 
other  districts  within  Registration  Area 
H  lie  primarily  within  State  waten  and 
there  are  no  known  commercially  viable 
scallop  beds  in  these  districts.  The  State 
may  authorize  exploratory  scallop 
fishing  in  these  districts  within  State 
waters.  Any  exploratory  fishing  in 
Federal  waten  within  these  districts 
could  be  authorized  by  NMFS  punuant 
to  "exempted  fishing"  regulations 
published  at  SO  CFR  600.745. 
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Table  1.— Scallop  TAC  Amounts  for  the  Perioo  August  1, 1996,  Through  June  30, 1997,  m  pounds 

(KILOGRAMS  IN  PARENTHESES)  OF  SHUCKED  SCALLOP  MEAT  BY  SCALLOP  REGfSTRATWN  AREA  AND  DiSTRKT 


1 

Scallop  registratioii  area 

TAC 

l> 

m 

Area  A  (SnOwasalam)  

zara 

Aree  D  (Yakutat): 

District  16 ._ 

27,000 

12,247 
16,451 

(AppReaMs  Jsnuaiy  1, 19V7  nraugh  June  30, 1M7) 


District  16 

All  ottMT  detrids 


Area  E  (Prince  William  Sound)  . 
Area  H  (Cook  Inlet): 

Kamishak  District 

Area  K  (Kodiafc) 

Area  M  (Alaska  Penkisuta) 

Area  O  (Dutch  Hattxx) 

Area  0  (Baring  Sea) 

Area  R  (Adak)  

Total' 


35,000 

WOfiOO 

50,000 

20,000 
400,000 
200,000 
170,000 
600,000 

75,000 
1.800,000 


15,880 
113^430 
22,686 

9,074 
181,488 
90,718 
77,132 
272.1S5 
43X119 
816.416 


'  Reiiresenis  unhaivested  TAC  Iriat  would  have  t>een  specilied  tor  trie  period  July  1.  1995.  through  June  30  1996.  Because  ttw  dosure  o(  Fed- 
eral waters  prevented  the  harvest  of  this  TAC  during  the  J»Hiaiy  1996  State-inanaged  opening,  NMFS  is  making  this  unharvested  TAC  amount 
avaiiat>ls  on  August  1,  1996.  The  Area  D  TAC  that  wouM  mrmaly  have  been  specified  tor  the  period  August  1, 1996,  through  June  30. 1997  wl 
not  become  effective  until  January  1.  1997. 

'Does  not  indude  the  August  1,  1996,  through  Dacamber  31,  1996,  TAC  fcx  Regtstratkm  Area  D  because  IMs  TAC  amount  lepiBseiiU 
unharvested  TAC  kom  the  previous  fisNng  year. 


These  numben  are  unchanged  fixxn  the 
proposed  specifications. 


iaS6-«7  Crab  Bycalch  Limits 

Table  2  shows  CBLs  for  the  period 
August  1, 1996,  through  June  30, 1997. 

Table  2.— Crab  Byotch  LiMrrs  for  the  Perkjd  August  1, 1996,  Through  June  30, 1997,  in  Numbers  of  Crabs 

BY  Scallop  Registration  Area  and  District 


ScalDp  registration  area 

Radkkig 

CbaiRl 

aopao 

40 
96 

22 

66 
436 

10 
500 

SO 

630 

15,900 
2,170 

16,100 
130,000 

22JK0 

laTOO 
257,000 

10,000 

Area  D  (Yakutat)  

Area  E  (Prince  William  Sound) 
Area  H  (Cook  miet): 

Kamishak  District  _ 

Area  K  (Kodiak): 

<a^ia<^  OMriti  

MnrthanM  Di^fMcl    ,                             

Area  M  {Mmtv  Ptnimula)  . 

Area  0  (Dutch  HartxiO 

Area  Q  (Bering  Sea)  

2^,000 

Aree  R  (Adak)  ....„_ 

dosiire 

In  Registration  Aree  A,  the  final 
scallop  TAC  amount  for  the  period 
August  1, 1996.  through  June  30, 1997, 
is  zero.  Therefore,  under  $  679.62(c), 
NMFS  is  prohibiting  the  catdi  and 
retention  of  scallops  in  Registration 
Area  A  from  Augtut  1, 1996,  through 
June  30, 1997. 


Responaeto 

Conanent  I. -The  30-day  delay  in 
effectiveness  normally  incorporated  into 
Federal  rulemaking  procedures  should 
be  waived.  This  rule  will  impact  the 
industry  in  a  positive  way  by  allowing 
fishing  to  resume  after  an  18-month 
hiatus  brought  about  by  a  lack  of 
Federal  regulation.  The  period  normally 
viewed  as  an  opportunity  for  industry  to 
adapt  to  an  onerous  regulation  i;  not 


needed  and  would,  in  foct,  present 
fiirther  hardship  to  the  fishing  industry. 

Response:  NMFS  agrees.  The  30-day 
delayed  effectiveness  period  for  this 
rule  has  been  waived  (see 
"Classification"  section,  below). 

Comment  2:  The  proposed  rule  has  an 
August  15  opening  date  for  Registration 
Area  H  (Cook  Inlet).  A  later  opening 
date  of  August  29  is  recommended, 
because  crab  tend  to  move  out  of  this 
area  later  in  the  aeason.  A  later  opening 
date  would  prtxluce  less  crab  bycatcfa. 
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which  u  a  prime  concern  of  induitiy 
and  the  Countdl. 

Response:  Because  a  single  TAG  is 
specified  br  both  the  Federal  and  State 
watets  of  each  ragistntian  area  or 
district,  a  simultaneous  opening  of 
Federal  and  State  watera  is  necessary  to 
prevent  localized  overfishing  of  scallop 
stocks  and  reduce  administration  and 
anfoicament  concerns.  For  theae 
reasons,  opening  dates  in  the  Federal 
waters  of  each  registration  area  or 
district  wem  scheduled  to  match 
existing  State  opening  dates.  If  the 
opening  date  for  the  Federal  waten  of 
Ragistntion  Ama  H  were  delayed  until 
August  29,  vessel  operators  might  try  to 
harvest  the  entira  TAG  bom  within 
State  waters  that  would  open  on  August 
IS.  This  situation  could  cause  localixad 
overfishing  of  scallops  stocks  inside 
Slate  waters.  Moreover,  enCncement  of 
doaures  would  be  more  problematic  if 
ad)aoent  State  and  Federal  waten  were 
open  at  diOsreirt  times.  Therefore,  the 
opening  date  for  Ragistntion  Area  H  is 


>  does  not  have  adequate 
bycatch  data  to  support  or  refute  the 
contmition  that  crab  t^catch  would  be 
appreciably  lower  if  the  opening  dote 
were  delayed  until  August  29.  However, 
crab  bycatch  was  certainly  a 
consideration  of  the  Board  of  Fisheries 
when  it  established  an  August  IS 
opoiing  date  for  the  Cook  Inlet 
bgistration  Area,  in  its  comments  on 
the  proposed  rule.  ADF&G  has  indicated 
tlist  possible  changes  to  scallop  opening 
dates  will  be  examined  by  the  Board  of 
Fisheries  at  the  March  1997  meeting.  If 
bycatch  data  presented  to  the  Board  of 
Fisheries  indicate  that  a  change  in 
opening  dates  is  warranted  for  the  Cook 
Iiilet  Registration  Area,  NMFS,  in 
coordination  with  the  Council  and  the 
State  could  address  opening  dale 
changes  at  that  time. 

Comment  3:  While  the  exemption 
from  observer  coverage  for  vessels  less 
than  80  ft  (24.4  m)  length  overall  (LOA) 
in  Cook  Inlet  is  justified,  a  similar 
exemption  is  necessary  for  small  vessels 
fishing  outside  Cook  Inlet.  In  the  past. 
State  regulations  have  exempted  vessels 
less  than  65  ft  (19.8  m)  LOA  6i>m 
observer  requirements.  A  number  of 
vessels  qualified  for  this  exemption.  If 
small  vessels  must  give  up  bunk  space 
to  carry  an  observer,  they  will  lose  a 
significant  percentage  of  their  workforce 
while  incurring  the  extra  expense  of 
accommodating  an  observer.  Therefore, 
small  vessels  will  be  hit  doubly  hard  by 
the  100  percent  observer  coverage 
requiremenL  In  the  groundfish  observer 
program,  vessels  between  60  and  125  ft 
(1&3  and  38.1  m)  LDA  are  only  required 
to  carry  an  observer  for  30  percent  of 


their  Bshing  days.  A  smell  vessel 
exemption  should  be  reinstated  for  the 
scallop  Babary,  or  s  percentage-baaed 
coverage  nstem  similaT  to  that  used  in 
the  groundfish  fishery. 

Response:  All  vessels  required  to 
carry  an  observer  under  this  rule  will 
need  to  provide  accommodations  for  an 
obasrver.  The  loss  of  a  bunk  space  is  not 
limitad  to  small  vessels.  In  additicoi,  the 
restrictions  on  dredge  width  and  crew 
size  will  tend  to  limit  disparities  in 
harvesting  capacity  between  large  and 
small  vessels.  Therefore,  NMFS  does  not 
believe  that  s  100  percent  observer 
coverage  requirement  will  have 
hdordinate  impacts  on  small  vessels. 
Neverthelasa,  NMFS  is  sensitive  to  the 
impacts  that  this  rule  will  have  on  small 
businesses  and  has  taken  numerous 
steps  to  reduce  burdens  on  small 
businesses  such  as  avoiding  duplicate 
Slate  and  Federal  recordkeeping  and 
recording  requirements.  In  addition,  the 
Council  heard  testimony  on  the  burden 
of  100  percent  observer  requirements 
from  small  vessel  owners  during  initial 
and  final  consideration  of  Amendment 
1.  However,  the  Council  believes,  and 
NMFS  concurs,  that  the  need  for 
accurate  management  data  outweighed 
the  economic  impacts  on  small  vessels. 
One  hundred  percent  observer  coverage 
is  necessary  outside  Cook  inlet  to 
accurately  monitor  crab  bycatch,  which 
is  a  primary  management  concern 
because  crab  populations  are  severely 
depleted  throughout  the  area  covered  by 
the  FMP.  Observer  data  are  also 
required  because  little  information  is 
presently  available  on  the  status  of 
scallop  stocks  in  much  of  the 
management  area.  Consequently,  no 
observer  coverage  exemption  was  made 
for  small  vessels  fishing  outside  of  Cook 
inlet. 

Comment  4:  The  Alaska  Department 
of  Fish  and  Game  (ADF&G)  is  concerned 
that  the  Federal  regulatory  system  will 
not  be  flexible  enough  to  reflect  season 
changes  made  by  the  Alaska  Board  of 
Fisheries,  or  by  AOF&C  emergency 
order.  AOFftG  believes  that  a  real 
likelihood  exists  that  the  State  seasons 
established  for  Registration  Areas  O  and 
E  Will  be  changed  in  1997.  Seasons  in 
State  and  Federal  waters  must  be 
identical  for  conservation,  as  well  as 
enforcement  and  fair  start  reasons. 

Response:  NMFS  may  make 
regulatory  changes  in  fishing  seasons  at 
any  time  for  conservation  or 
management  reasons  in  response  to 
recommendations  from  ADFftG  or  the 
CoundL  Any  changes  to  State  Bshing 
seasons  made  at  the  March  1997  Board 
of  Fisheries  meeting  could  not  become 
eCbctive  before  the  1998  fishing  season 
because  the  1997  scallop  fishery  in 


Registration  Areas  O  and  E  would  have 
already  occurred  in  January.  NMFS 
trould  have  more  than  sufficient  time  to 
make  corresponding  changes  in  Federal 
fishing  seasons  through  the  normal 
regulatory  process.  Any  conservation 
emergency  that  warrants  an  immediate 
adju^ment  of  fidiing  seasons,  or  any 
other  management  measure,  could  be 
made  through  the  inseason  adjustment 
authority  set  out  at  §  679.63  or  through 
an  emergency  rule. 

Comment  5:  The  proposed  rule 
establishes  the  TAG  for  each  registration 
area  as  a  single  number.  ADF&C 
recommends  that  the  TAG  he  set  as  a 
range  for  each  registration  area.  For 
example,  in  the  Yakutat  Registration 
Area,  TAG  should  be  set  at  0  to  250,000 
lb  (113,430  kg)  shucked  meat  By  stating 
TAG  as  a  range,  conservation 
adjustments  to  harvest  guidelines,  either 
preseason  or  inseason,  would  be 
frameworked  within  regulations  and 
would  not  require  additional  action  by 
NMFS. 

Response:  The  TACs  specified  by 
NMFS  simply  represent  the  upper  end 
of  the  range  of  acceptable  harvests.  No 
requirement  exists  that  the  entire  TAG 
be  harvested  in  each  registration  area. 
Indeed,  NMl^  expect.s  that  the  scallop 
fishery  in  some  registration  areas  will 
close  long  before  the  entire  TAG  is 
harvested  due  to  attaiimient  of  CBLa.  No 
management  advantage  would  be 
achieved  by  specifying  TACs  as  a  range, 
because  NMFS  would  still  be  required 
to  publish  an  inseason  adjustment  or 
closure  to  affect  any  change  in  the 
fishery.  NMFS  believes  that  the 
inseason  adjustment  authority 
established  by  this  regulation  is 
suCBinent  to  implement  timely  inseason 
changes  to  TACs,  should  they  be 
warranted  for  conservation  or 
management  reasons. 

Comment  6:  Paragraph  673.1(c)  of  the 
proposed  rule  states  "State  of  Alaska 
laws  that  are  consistent  with  the 
regulations  in  this  port  are  not 
preempted  for  vessels  registered  under 
the  laws  of  the  Stale  fishing  for  scallops 
in  the  Federal  waters  off  Alaska." 
Neither  the  FMP  nor  the  proposed  rule 
adopt  all  of  the  areas  cloaad  by  State  to 
scallop  fishing.  Thus,  one  could 
interpret  paragraph  673.1(c)  to  mean 
that  State  closed  areas  within  Federal 
watera  could  be  preempted  for  State 
registered  vessels.  The  areas  closed  by 
the  State  to  scallop  fishing  were  adofMsd 
by  the  Board  of  Fisheries  over  20  yeara 
ago  to  protect  king  and  Taimer  crab 
stocks  by  using  the  best  scientific 
information  available  along  %vith  public 
testimony.  Grab  stocks  in  these  dosed 
areas  are  very  depressed  and 
commerdal  king  crab  fisheries  have 
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been  closed  since  1983.  Based  on  the 
crab  stock  status  and  additional  public 
input,  the  Board  of  Fisheries  confirmed 
the  closures  in  1994. 

Response:  NMFS  did  not  implement 
all  of  the  closed  areas  that  are  currently 
established  in  State  reguladons,  because 
NMFS  did  not  have  suSldent 
information  on  crab  bycatch  and  crab 
habitat  immediately  available  to 
propose  such  dosures.  To  compile  and 
analyze  crab  bycatch  ststistics  for  the 
arees  currently  dosed  by  the  State  prior 
to  publication  of  the  proposed  rule 
could  have  delayed  the  timely 
reopening  of  the  scallop  fishery  in 
Federal  waters.  However,  NMFS 
encourages  the  State  to  take  any 
additional  measures  necessary  to  protect 
scallop  stocks  and  bycatch  spedes  for 
State-registered  vessels  fishing  in 
Federal  waters.  L  §679. 1(h)(2),  the 
phrase  "consistent  with"  was  changed 
to  "in  addition  to.  and  not  in  conllid 
with"  to  darify  that  NMFS  intends  to 
allow  the  Stale  to  impoae  additional 
regulations  on  Slate-registered  vessels 
that  are  fishing  for  scallops  in  Federal 
waters,  as  long  as  State  regulations  are 
not  in  direct  conOid  with  Federal 
regulations  or  the  FMP. 

Conunent  7:  The  proposed  rule  does 
not  close  Federal  waters  presently 
dosed  by  the  State  to  scallop  fishing. 
AOFkG  is  concerned  that  vessels  that 
are  not  registered  vrith  the  State  will  not 
comply  with  State  lesulations  and  could 
legally  fish  in  these  closed  areas.  The 
State's  Fish  and  Wildlife  Protection 
Division  cannot  enforce  regulations  on 
vessels  that  are  not  registered  with  the 
State  or  do  not  enter  Stale  waters. 
ADF&G  believes  that  NMFS 
Enforcement  could  not  enforce  these 
closed  waters  if  they  are  not  established 
in  Federal  regulations. 

Response:  The  reasons  why  NMFS 
did  not  implement  all  of  the  State 
closures  in  Federal  waters  are  outlined 
in  the  response  to  comment  6.  Because 
the  closed  areas  in  question  are  not 
established  in  Federal  regulations,  they 
virill  not  be  enforced  by  NMFS,  however, 
they  may  be  enforced  by  the  State  for 
State-registered  vessels.  A  vessel  fishing 
for  scallops  that  is  not  registered  with 
the  State  could  indeed  fish  in  areas  of 
Federal  waters  that  the  State  has  closed 
to  State-registered  vessels.  However, 
NMFS  believes  it  is  extremely  unlikely 
that  a  vessel  operator  would  chose  to 
fish  for  scallops  without  registering  with 
the  State.  Many  scallop  beds  straddle 
both  State  and  Federal  waters  and  a 
veaael  not  registered  with  the  State 
would  be  prevented  bom  fishing  in 
State  watera  and  could  also  be 
prevented  from  entering  Stale  waters 
with  unprocessed  scallops  on  board. 


NMFS  believes  that  the  loss  of  access  to 
Stale  watera  would  br  outweigh  any 
possible  advantage  a  vesael  would  gain 
by  avoiding  Stata-ragiatiation  simply  to 
fish  in  the  doaed  areas  in  question. 

Comment  8:  ADFftG  faaliaves  that 
separate  TACs  should  be  established  for 
Rc^stration  Areas  M,  Q,  and  R.  The 
combined  TAG  of  875,000  lb  (396,893.3 
kg)  of  shucked  meat  creates  a  potential 
risk  of  overfishing  in  any  single  area. 
Dependence  on  CBLa  to  protect  the 
scallop  resource  from  overfishing  in 
these  areas  is  not  appropriate.  TAGs  for 
each  registration  area  should  be 
established  at  historic  high  catch; 
Registration  Area  M,  0  to  200JXX)  lb 
(90,718  kg)  shucked  meat;  Registration 
Area  Q,  0  to  600,000  lb  (272,155  kg) 
shucked  meat:  and  RegistTation  Area  R. 
0  to  75,000  lb  (43,019  kg)  shucked  meat 

Response:  NMFS  agrees.  The  final 
spedfications  of  TAG  for  the  period 
August  1, 1996,  through  June  30, 1997, 
have  been  changed  to  reflect  TACs  of 
200,000  lb  (90,718  kg)  shucked  meat  for 
Regi.stration  Area  M.  600,000  lb 
(272. ISS  kg)  shucked  meat  for 
Registration  Area  Q,  and  75,000  lb 
(43,019  kg)  shucked  meat  for 
Registration  Area  R. 

Comment  9:  The  Bristol  Bay  bottom 
trawl  closures  recently  edopted  by  the 
Coundl  should  also  be  closad  to  scallop 
dredging  to  be  consistent  with  Federal 
groundfish  regulaUons  and  to  assist  in 
the  protection  and  rebuilding  efforts  for 
the  Bristol  Bay  red  king  crab  stocks. 

Response:  NMFS  agrees.  All  Federal 
watera  that  are  closed  to  trawling  for 
groundfish  with  nonpelagic  trawl  gear 
for  the  purpose  of  habitat  protection, 
limiting  crab  bycatch,  or  protecting 
walrus  rookeries  and  Stellar  sea  lion 
arees  are  also  closed  to  dredging  for 
scallops.  If  the  Bristol  Bay  bottom  trawl 
dosures  recently  adopted  by  the 
Council  are  approved  by  NMFS,  they 
will  also  apply  to  dred^ng  for  scallops. 

Claasification 

The  Diredor,  Alaska  Region,  NMFS, 
determined  that  Amendment  1  is 
necessary  for  the  conservation  and 
management  of  the  scallop  fishery  off 
Alaska  and  that  it  is  consistent  with  the 
Magnuson  Ad  and  other  applicable 
laws. 

The  Federal  waten  off  Alaska  have 
been  closed  to  scallop  fishing  under  an 
emergency  interim  rule  and  subsequent 
final  rule  since  February  23, 1995  (60 
FR  11054,  March  1, 1995  and  60  FR 
42070,  August  15, 1095,  respectively). 
The  maiiagement  measures  established 
under  this  final  role  relieve  this 
restriction  by  reopening  Federal  waten 
to  fishing  for  scallops.  Therefore,  as  this 
rule  relieves  s  restriction,  delayed 


eflactiveness  under  5  U.S.C  553(dXl)  is 
not  required.  Addiboiully,  with  ntptct 
to  the  new  management  measurss 
imposed  by  this  rule,  there  is  good 
cause  to  waive  the  delayed  effiactivenaas 
period  under  5  U.S.C  5S3(d)(3)  because 
of  the  need  to  coordinate  the  opening  of 
Federal  watere  with  the  August  1, 1096, 
opening  of  State  watera  within  each 
registration  ares.  Furthermore,  all 
vessels  expeded  to  fish  in  Federal 
waten  also  fish  in  State  waten  where 
these  regulatory  requirements  have  been 
in  effed  and  are  familiar  to  the  fleet. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866. 

The  Council  prepared  a  FRFA  as  part 
of  the  RIR,  which  describes  the  impacts 
that  this  rule  is  expected  to  have  on 
small  entities.  The  economic  eHeds  of 
this  rule  to  the  regulated  community  are 
expeded  to  be  significant  and  positiva. 
Because  this  rule  repeals  the  total 
dosure  of  Federal  watere  to  fishing  for 
scailope,  significant  opportunities  for 
scallop  fishing  will  exist  that  could 
otherwise  be  unavailable  under  current 
regulations.  The  analysis  concluded  that 
in  1994, 86  peroeni  of  the  scallops 
harvested  on  Alaska  were  taken  from 
Federal  waters  and  11  of  the  16  vessels 
harvesting  scallops  partidpated  in  no 
other  fishery.  This  rule  will  restore  the 
opportunity  to  fish  in  Federal  walen 
that  was  available  prior  to  1905.  A  copy 
of  this  analysis  is  available  bom  NMFS 
(see  AOOREMES). 


Ual  orSobfacta  in  SO  CFR  Pari  679 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  )uly  17, 1IKI6. 
GaiylMallack. 

Pmgnvn  Management  Offkxr.  Natioaal 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  SO  CFR  part  679  is  amended 
as  follows: 

PART  erS-nSHERIES  OF  THE 
EXCLUSIVE  EOONOMC  ZONE  OTF 


1.  The  authority  diation  for  part  679 
continues  to  read  as  follows: 

iVIIiMltj  16  US.C  773  et  mxj.,  1801  et 
teq. 

2.  In  $  $79.1,  paragraph  (h)  is  revised 
to  read  as  follows: 

(679.1    Puipoas  and  aeop*. 

•        •        *        •        • 

(h)  Fishery  Management  Plan  for  the 
Scallop  Fishery  off  Alaska.  (1) 
Regulations  in  this  part  govern 
commerdal  fishing  for  scallops  in  the 
Federal  watere  off  Alaska  by  vessels  of 
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the  United  States  (see  snbpaita  A  aad  F 
of  this  put). 

(2)  Stale  of  Alaska  Ja%ia  that  (le  in 
addition  to,  and  not  in  conOict  with,  the 
regulaUona  in  this  pert  aie  not 
preempted  for  vessels  registered  under 
the  laws  of  the  Stale  fishing;  for  scallops 
in  the  Federal  waters  off  Alaska. 

3.  hi  $  B79.2  the  deSnition  of 
"Authorized  fishing  gear"  is  amended 
by  revising  the  liUrodnctoiy  paragraph, 
redesignating  paragraphs  (1)  through  (9) 
and  (10)  as  paragraphs  (2)  tlirough  (10) 
and  (12),  respectively,  and  adding  new 
paragraphs  (1)  and  (11).  New  definitions 
of  "CBL"  and  "Shuddng  machine"  an 
added,  in  alphabetical  order,  to  read  as 
foUows: 


Subpart  F—8ealap  PMiary  on  AlHkB 

ItTMO 

(a)  Ceneml.  Scallapamay  be  taken 
only  with  dive  giar  omllop  dredge 


Authorized  fishing  gear  meens  dive, 
fixed  gear,  hook-and-Une,  )ig,  longline, 
longline  pot.  nonpelagic  trawl, 
nontrewl,  pelagic  trawl,  pot-and*line, 
scallop  dredge,  and  trawl  defined  as 
IbUows: 

(I)  Dive  means  any  sculia  or  surbce 
supported  diving  equipment  that  allows 
for  die  underwater  harvest  of  scallops 
by  divers,  or  the  taking  of  scallops  by 
means  of  such  gear. 

»        *        •        •        • 

(II)  Scallop  dredge  means  gear 
consisting  of  s  mouth  heme  attached  to 
a  holding  bag  constructed  of  metal  rings, 
or  any  modification  to  this  design  that 
can  be  or  is  used  in  the  harvest  of 
scallopa,  or  the  taking  of  scallops  by 
means  of  such  gear. 

CBL  means  crab  bycatch  limiL 


Shucking  machine  means  any 
mechanical  device  that  automaUciUy 
removes  the  meat  or  the  adductor 
muscle  from  the  shell. 

•        •        «        •        • 

4.  b  S  679.7.  paragraph  (h)  U  added 
to  reed  as  follows: 


|<7t.7 

•         *         «         ft         * 

(h)  Scallop  fishery  off  Alaska.  U  is 

unlawful  for  any  person  to  violate  any 
provision  of  subpart  F  of  this  part  while 
fishing  for  scallops  in  the  Federal  waters 
off  Alaska. 

5.  Subpart  F  is  revised  to  reed  as 
follows: 

Sukpert  F-Soallop  FWisiy  on  AlMla 

6n.iO  Gear  and  sfBciancy  limits. 

679.61  Registzabon  anas.     . 

679.62  Goneral  limitations. 

679.63  liueason  adiustnumts. 

679.64  .  Seasons. 

679.65  Obseiyei  raquirements. 


gear  as  defined  at  $S7g.2. 

(b)  The  inside  ring  dtameter  on  all 
dredges  used  or  carried  by  a  vessel 
fishing  for  weatharvane  scallops 
(Patfnojiiectin  oauifniu)  must  be  4 
inches  (10.16  cm)  or  larger. 

(c)  The  inside  ring  diameter  on  all 
dredges  used  or  carriBd  by  a  vessel 
fishing  for  scallope  other  than 
weethervane  scaUops  must  be  3  inches 
(7.62  cm)  or  larger. 

.  (d)  No  person  may  use  chafing  geer  or 
other  devices  that  decrease  the  legal 
inside  ring  diameter  of  a  scallop  dredge. 

(e)  Except  as  provided  in  paragraph  (0 
of  this  section,  no  more  than  two  scallop 
dredges  may  be  operated  at  one  time 
from  a  vessel,  and  the  opening  of  a 
scallop  dredge  must  be  equal  to  or  le*a 
than  15  it  (4.57  m)  vride. 

(0  In  the  Kamiahak,  Southern,  and 
Central  Districts  of  Scallop  Registration 
Area  H  defined  under  %  679.61,  no  more 
than  one  scallop  dredge  may  be 
operated  at  one  time  from  a  vessel,  and 
the  opening  of  s  dredge  may  not  be 
more  than  6  ft  (1.83  m)  in  vndth. 

(g)  Scallopa  must  be  shiicked  by  hand 
only.  A  shucking  machine  must  not  be 
on  board  s  vessel  that  is  fishing  for 
scallops  or  that  has  scallops  on  board. 

(h)  No  vessel  fishing  for  scallops  in 
Federal  waters  may  have  aboard  more 
than  12  persons,  exclusive  of  ADF&C  or 
NMFSol 

|«7*;61 

For  the  purpose  of  managing  the 
scallop  fishery,  the  Federal  watera  off 
Alaslia  and  adjacent  State  waters  are 
divided  into  nine  scallop  registration 
areas.  Throe  scallop  registration  areas 
are  further  subdivided  into  districts. 
The  scallop  registration  areas  and  - 
districts  are  defined  as  follows: 

(a)  Registration  Area  A  (Southeastern) 
has  as  its  southern  boundary  the 
international  boundary  at  Dixon 
Entrance,  and  as  its  northern  boimdary 
Loran-C  Une  7g60-Y-2gS90.  which 
intersects  the  western  tip  of  C^ape 
Fairweether  at  58°47'S8"N.  lat., 
13r56'30"  W.  long.,  except  for  AOF&G 
District  16  defined  under  paragraph  (b) 
of  this  section. 

(b)  Hegistration  Area  D  (Yakutat)  has 
as  its  western  boundary  the  longitude  of 
Cape  Suckling  (143°S3'  W.  long.),  and  as 
its  southern  boundary  L.oran-C  line 
7960-Y-29SgO.  which  intersects  the 
western  tip  of  Cape  Fairweether  at 
58*47'58"  N.  lat,  137°56'30"  W.  long.. 
and  AOF&G  District  16  defined  as  aU 
watera  all  waters  north  of  a  line 


projecting  west  from  the  southernmost 
tip  of  Cape  Speiuer  and  south  of  a  Un* 
projecting  southwest  from  the 
westernmost  lip  of  Cape  Fairweether. 

(c)  Beffstration  Area  E  (Prince 
William  Soimd)  has  as  its  western 
boundary  the  longitude  of  Cape 
Fairfield  (148°S0'W.  long.),  and  its 
eastern  boundary  the  longitude  of  Cape 
SudOing  (143'53'  W.  long.). 

(d)  Begistratjon  Area  H(Cook  bilet) 
has  as  its  eastern  boundary  the 
longitude  of  Cape  Fairfield  (148*50'  W. 
long.)  and  its  southern  boundary  the 
latitude  of  Cape  Douglas  (58°S2'  N.  lat.). 

(1)  Northern  District.  North  of  a  line 
extending  from  Boulder  Point  at 
60''46'23"  N.  lat.,  to  Shell  Platform  C, 
then  to  a  point  on  the  west  shore  al 
60'46'23''  N.  lat. 

(2)  Central  District.  All  watera 
between  a  line  extending  from  Boulder 
Point  at  60"46'23"  N.  laL,  to  Shell 
Platform  C  to  a  point  on  the  west  shore 
at  e0*46'23"  N.  lat.,  and  the  latltudeof 
Anchor  Point  Light  (59°46'12"  N.  lat.). 

(3)  Southern  District.  All  watera 
enclosed  by  a  line  from  Anchor  Point 
Light  west  to  59'46'12"  N.  lat.,  152«20' 
W.  long.,  then  south  to  59'03'25"  N.  lat. 
152°20'  W.  long.,  then  in  a  northeesterly 
direction  to  the  tip  of  Cape  Elizabeth  at 
59'09'30"  N.  laL,  151°53'  W.  long,  then 
from  the  tip  of  Cape  Elizabeth  to  the  tip 
of  Point  Adam  at  59°15'20"  N.  lat., 
151'S8'30"  W.  long. 

(4)  Kamisbak  Bay  IXstrict  All  waters 
enclosed  by  a  line  from  S9°46'12"  N. 
let.,  ISS'OO-SO"  W.  long.,  then  east  to 
59*46'12"  N.  laL,  152°20'  W.  long.,  then 
south  to  SO'OS'ZS"  N.  lat.,  152*20'  W. 
long.,  then  southwesterly  to  Cape 
Douglas  (5B''S2'  N.  lat.).  The  seaward 
boundary  of  the  Kamishok  Bay  District 
is  3  nautical  miles  seaward  from  the 
shoreline  between  a  point  on  the  west 
shore  of  Cook  Inlet  at  S9°4e'12"  N.  laL. 
153°0O'30"  W.  long.,  and  Cape  Douglas 
at  58»52'  N.  let.,  153*15'  W.  long., 
including  a  line  duee  nautical  miles 
seaward  from  the  shorelines  of 
Augustine  Island  and  Shaw  Island,  and 
including  the  line  demarking  all  state 
waters  shown  on  NOAA  chs^  16640, 
21st  Ed.,  May  5. 1990  (Available  from 
Alaska  Region).    - 

(5)  Samsn  Island  District  All  waten 
enclosed  by  a  line  from  Cape  Douglas 
(58*52'  N.  laL]  to  die  tip  of  Cape 
Elizabeth  at  59''09'30"N.  laL,  151*53' 
W.  long.,  then  south  to  58*52'  N.  laL. 
1S1°S3'  W.  long.,  then  west  to  Cape 
Douglas. 

(6)  Outer  District.  All  watera  enclosed 
by  a  Une  from  the  tip  of  Point  Adam  to 
the.tip  of  Cape  Elizabeth,  then  south  to 
58*52'  N.  laL.  151*53'  W.  long.,  then  east 
to  the  longitude  of  Allgo  Point 
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(149*44'33"  W.  long.),  then  north  to  the 
UpofAUgoPoinL 

(7)  Eastern  District  All  waters  east  of 
the  longitude  of  Aligo  Point  (14S*44'33 " 
W.  long.),  west  of  the  longitude  of  C^pe 
FairfieM  (148*50'  W.  long.),  and  north  of 
58''52'  N.  lat. 

(e)  Begiitration  Area  K  (Kodiak)  has  as 
its  northern  boundary  the  latitude  of 
Cape  Douglas  (58*52'  N  laL).  and  as  its 
wmtem  boundary  the  longitude  of  C^pe 
Kumlik  (157*27' W.  long.), 

(1)  Northeast  District.  All  watera 
northeast  of  a  line  extending  168*  from 
the  easternmost  tip  of  Cape  Barnabas, 
east  of  a  line  from  the  northernmost  tip 
of  Inner  Point  to  the  southernmost  tip  of 
Afognak  Point,  east  of  152*30'  W.  long, 
in  Snuyak  Strait,  and  east  of  the 
longitude  of  the  northernmost  tip  of 
Shuyak  Island  (152*20'  W.  long.). 

(2)  Southeast  District  All  watera 
southwest  of  a  line  extending  168°  bora 
the  easternmost  tip  of  Cape  Barnabas 
and  east  of  a  line  extending  222°  bom 
the  southernmost  tip  of  Cape  Trinity. 

(3)  Southwest  District.  a\\  watera  west 
of  a  line  extending  222*  from  the 
southemmoet  tip  of  Cape  Trinity,  south 
of  a  line  from  the  westernmost  tip  of 
Cape  Ikolik  to  the  southernmost  tip  of 
Cape  ICilokak  and  east  of  the  longitude 
of  Cape  Kilokak  (156*19'  W.  long.). 

(4)  Semidi  Island  District.  All  watera 
west  of  the  longitude  of  Cape  Kilokak  at 
156°19'  W.  long,  and  east  of  the 
longitude  of  Cape  KumUk  at  157°27'  W. 
long. 

(5)  Shelikof  District  All  watere  north 
of  a  line  from  the  westernmost  Up  of 
Ca^  Ikolik  to  the  southernmost  tip  of 
Ope  Kilokak,  west  of  a  line  finm  the 
northernmost  tip  of  Inner  Point  to  the 
southernmost  tip  of  Afognak  Point,  west 
of  152°30'  W.  long.,  in  Shuyak  Strait, 
and  west  of  the  longitude  of  the 
northernmost  tip  of  Shuyak  Island 
(152°20'  W.  long.). 

(f)  Begistration  Area  M  (Alaska 
Peninsula)  has  as  its  eastern  boundary 
the  longitude  of  Cape  Kumlik  (157°27' 
W.  long.),  and  its  western  boundary  the 
longitiule  of  Scotch  Cap  Light.  The 
registration  area  also  includes  all  watera 
of  Bechevin  Bay  and  Isanotski  Strait 
south  of  a  line  from  the  eestemmost  tip 
of  Chunak  Point  to  the  westernmost  tip 
of  Cape  ICrenitzen. 

(g)  Begistration  Area  O  (Dutch  Harbor) 
has  as  its  northern  boundary  the  latitude 
of  Cape  Sarichef  (S4°36'  N.  lat.),  as  its 
eastern  boundary  the  longitude  of 
Scotch  Cap  Light,  and  as  its  western 
boundary  171°  W.  long.,  excluding  the 
watera  of  Statistical  Area  Q. 

(h)  Begistration  Area  Q  (Bering  Sea) 
has  aa  its  southern  boundary  a  Une  from 
Cape  Sarichef  (54>36'  N.  laL),  to  54°3e' 
N.  laL.  171*  W.  long.,  to  55*30'  N.  lat.. 


171*  W.  kmg..  to  SS'SC  N.  laL.  173*30' 
E.  long.,  as  Us  northern  boundary  the 
laUtndeofPointHope  (68°21'N.  laL). 
(i)  B^stration  Area  R  (Adak)  has  as 
its  eestem  boundary  171*  W.  long.,  and 
as  its  northern  bouadaiy  55*30'  N.  lat. 

|67*.«2    Qansral  HmltaUona. 

(a)  Harvest  limits— (l)  General.  NMFS 
will  estabUsh  TAC  amounts  and  CBLs 
for  the  scallop  fishery  off  Alaska 
according  to  the  procedures  described 
under  this  section.  The  total  annual 
TAC  amount  for  scaUops  off  Alaska  wiU 
be  estabUshed  %vithin  the  OY  range  of  0 
to  1.8  milUon  lb  (0  to  81S.S  mt)  of 
shucked  scallop  meat.    ' 

(2)  TACs.  (i)  The  annual  TACs  for 
scallops  in  each  Registration  Area  or 
part  thereof  will  be  established  as  a 
weight  in  pounds  of  shucked  scaUop 
meat  based  on  a  review  of  the  following: 

(A)  Assessments  of  the  biological 
condition  of  each  scaUop  species. 
Assessments  will  include,  where 
practicable,  updated  estimates  of  MSY; 
historical  catch  trends  and  currant  catch 
statistics,  reviews  of  alternative 
harvesting  strategies:  and  relevant 
information  relating  to  changes  in 
scaUop  markets. 

(B)  Socioeconomic  considerations  that 
are  consistent  with  the  goals  and 
objectives  of  the  FMP. 

(ii)  Annual  scallop  TACs  will  be 
specified  for  the  12-month  time  period 
extending  from  July  1  through  )une  30 
of  the  following  year.  An  annual  TAC 
amount  is  svailable  for  harvest  only  for 
the  registration  area  or  district  specified, 
only  during  the  appUcable  season  set 
out  in  S  679.64,  and  only  if  no  closure 
or  other  restriction  or  limitation  is 
applicable. 

(3)  CBLs.  (i)  CBLs  may  be  specified  for 
red  king  crab  end  Taimer  crab  species 
for  any  registration  area  or  district. 

(ii)  Except  as  provided  under 
paragraph  (a)(3)(iii)  of  this  section, 
annual  CBLs  will  be  based  on  the 
biological  condiUoo  of  each  crab 
species,  historical  bycatch  rates  in  the 
scallop  fishery,  and  other 
socioeconomic  considerations  that  ere 
consistent  with  the  goals  snd  objectives 
of  the  FMP. 

(ill)  Annual  CBLs  in  Registration  Area 
Q  will  equal  the  following  amounts: 

(A)  The  C3L  for  red  king  crab  caught 
while  conducting  any  fishery  for 
scallops  will  be  specified  within  the 
range  of  500  to  3,000  crab  based  on  the 
considerations  listed  in  paragraph 
(a)(3)(ii)  of  this  section. 

(B)  The  CBL  for  Chionoecetes  opilio 
Tanner  crab  caught  wiiile  conducting 
any  fishery  for  scallops  is  0.003176 
percent  of  the  best  available  estimate  of 


C.  opilio  abundoice  is  Rogiatrotlop  Ana 

Q. 

(C)  The  CBL  for  C.  bairdi  Tanner  cnb 
cau^t  while  conducting  any  fishery  for 
scallops  is  0.13542  percent  of  the  best 
available  estimate  of  C.  bairdi 
abundance  in  Registration  Area  Q. 

(iv)  Annual  CBLs  will  be  spedoed  for 
the  12-month  time  period  bom  )uly  1 
through  Itme  30  of  the  foUowing  year. 
An  annual  CBL  may  be  utilized  only  for 
the  registration  area  or  district  specified, 
only  if  any  appUcable  TAC  amount  is 
available  for  harvest,  only  during  the 
applicable  season  set  out  in  $  679.04. 
and  only  if  no  closure  or  other 
limitation  or  restriction  is  applicable. 

(b)  Specifications.  The  following 
prooedure  is  estabUshed  for  specifying 
TAC  amounts  and  CBLs; 

(1)  On  an  annual  basis,  prior  to  the 
April  Council  meeting,  the  Council  will 
distribute  a  summary  of  the  State's  most 
recent  TAC  and  CBL  recommendations 
and  supporting  documentation  to  the 
public  through  its  maiUng  Ust.  as  wsH 
as  provide  copies  of  the 
recommendations,  documentation,  and 
the  annual  SAFE  repon  to  the  pubUc 
upon  request.  The  Council  will  notify 
the  pubUc  of  its  intent  to  develop  final 
recommendations  at  the  April  Council 
meeting  and  solicit  pubUc  comment 
both  before  and  during  the  April 
Council  meeting 

(2)  FoUowing  the  April  Council 
meeting,  the  Council  will  submit  its 
TAC  and  CBL  recommendations  along 
with  rationale  and  supporting 
information  to  NMFS  for  review  and 
implementation. 

(3)  As  soon  as  practicable  after 
receiving  recommendations  from  the 
Council,  NMFS  will  publish  in  the 
Federal  Registar  armual  specifications 
of  TAC  amounts  and  CBLs  for  the 
succeeding  12-month  period  extending 
from  July  1  through  June  30  of  the 
following  year. 

(c)  Closures.  (1)  If  the  Director.  Alaska 
Region,  NMFS,  determines  that  a  TAC 
or  CBL  specified  under  paragraphs  (a) 
and  (b)  of  this  section  has  been  or  wiU 
be  reached,  NMFS  wiU  pubUsh 
notification  in  the  Federal  RwgisHir 
prohibiting  the  taking  and  retention  of 
scaUops  in  the  Federal  waten  of  the 
registration  area  or  district  where  the 
notification  is  appUcable. 

(2)  It  is  unlawful  for  any  person  to 
conduct  any  fishing  for  scallops 
contrary  to  thenotificaUon  of  closure 
issued  purauant  to  this,  paragraph. 

(d)  Closed  areas.  B  is  unlawful  for  any 
person  to  dredge  for  scallops  in  any 
Federal  watera  off  Alaska  that  are  closed 
to  fishing  with  trawl  gear  or  non  pelagic 
trawl  gear  under  §  679.22(a)(l)(i), 
(a)(2)(i).  (a)(4).  (aM6).  (aM7)  and  (b). 


38106        Fednwl  Eagirtir  /  Vol.  61.  No.  142  /  Tuegday.  July  23.  1996  /  Rulea  and  Regulations 


(a)  Insaason  idiuitiiients  may  be 
iisued  by  NMFS  to  implemant  the 
doaure,  extension,  opening,  or 
reopening  of  a  mason  in  all  or  part  of 
a  scallop  registration  area;  and  the 
adjustment  of  TAC  amounts  or  CBLs. 

(b)  DateiminaticHis  for  any  inseeson 
adjustnient  authorized  under  paragraph 
(a)  of  this  section  must  be  consistent 
with$B7g.2S(aX2). 

(c)  Prt)cediu»8  for  making  In—jtwi 
adjustments  are  specified  at  S679.ZS(c). 

(d)  It  is  unlaHrful  for  any  Penon  to 
amduct  any  fishing  for  scaUops 
contrary  to  an  inseason  adjusbnent 
issued  pursuant  to  this  aectioii. 


(•/«.64 

(a)  Fishing  for  scallops  in  the  Federal 
wratars  off  Alaslu  is  authorized  from 
0001  hours,  A.l.t.,  July  1,  through  2400 
hours,  A.I.I.,  June  30,  subject  to  the 
other  provisions  of  tliis  part,  except  as 
provioed  in  paragraphs  (b)  through  (e) 
of  this  section. 


(b)  Fishing  for  scallops  hi  the  Federal 
waters  of  Soillop  RasiMration  Areas  K. 
M,  O,  Q,  and  R  is  authorizad  from  1200 
boon,  A.l.t,  July  1  through  1200  houra, 
A.l.t,  Pafaniary  IS  of  the  following  year, 
subject  to  the  other  provisions  of  this 
part. 

(cj  Pishing  for  scallops  in  the  Federal 
waters  of  the  Kamishak  District  of 
Scallop  Ragistntiao  Area  H  Is 
authorized  from  1200  houra,  A.l.t., 
August  15  through  1200  houra,  A.i.L, 
Octobar  31,  subject  to  the  other 
provisions  of  this  part. 

(d)  (Applicable  Jaiiuary  1, 1097) 
Fishiiig  for  scallops  in  the  Federal 
waten  of  Scallop  Registration  Areas  A, 
D,  and  E  is  authorized  from  1200  hours, 
A.l.t.,  January  10  through  2400  houra, 
A.l.t..  Jtme  30,  subject  to  the  other 
provisions  of  this  part. 

(e)  (Applicable  through  December  31, 
1996)  Fishing  for  scallops  in  the  Federal 
watero  of  Scallop  Registration  Aree  D  is' 
authorized  from  1200  houra,  A.l.t, 


August  1  through  2400  houra,  A.1.L, 
December  31,  nibject  to  the  other 
provisions  of  this  part,  nshing  for 
scallops  in  the  Federal  watera  of  Scallop 
Registration  Areas  A  and  E  is  not 
authorized. 

ao/ILao   ObaanMC  raQUMiiiafilBL 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  vessels  must  cany  a 
NMFS-certified  or  ADFftC-certified 
scallop  observar  at  all  times  while 
fishing  for  scallops  in  Federal  watera. 

(b)  An  operator  of  a  vessel  required  to 
carry  an  obaerver  must  comply  with  all 
safety  and  conduct  requirements  set  out 
at$670.7(gj. 

(c)  Vessels  less  than  80  ft  (24.4  m) 
LOA  are  exempt  from  the  requirements 
of  this  section  while  fishing  for  scallops 
in  the  Federal  waten  of  Registration 
AreaH. 
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Proposed  Rules 


VoL  61.  tto.  142 
Tuaaday,  July  23,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  ndioas  to  the  public  o(  ttie  piopcsed 
Issuance  of  rules  and  reguMions.  Tlie 
puposa  of  these  noticea  is  to  give  interested 
parsons  an  opportunity  to  paitioipale  m  the 
rale  maMng  prior  to  the  adoption  of  the  final 


DEPARTMENT  OF  AGRICULTURE 

Offle*  Of  the  SacraMry 

7CFRPart20 

Export  Salaa  Rapoiling  for 
Sunflowaraeed  and  Sunflotweraeed  Oil 

MBKT:  Foreign  Agricultural  Service, 

USDA. 

ACTMN:  Notice  of  Proposed  Rulemaking. 

aUMHMIV:  This  proposed  rule  would  add 
sunflowerseed  and  sunfloweraeed  oil  to 
the  list  of  commodities  subject  to  the 
export  sales  reporting  reqiiirements  of  7 
CFRPart20. 

DATEK  Comments  on  the  proposed  rule, 
as  vmU  as  on  alternatives  to  this 
proposal,  must  be  received  on  or  before 
September  23, 1996  to  be  assured  of 
consideration. 


S:  Comments  must  be  sent  to: 
Export  Sales  Reporting  Branch,  Trade 
and  Economic  Analysis  Division,  Room 
S9S9 — Stop  1025,  Foreign  Agricuhural 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Ave.  SW.. 
Washington,  DC  20250-1025.  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  during  business  houra 
from  8:00  a.m.  to  5:00  p.m.,  Monday 
through  Friday. 

FOn  FUfrmER  INFOnMATWN  CONTACT: 
Thomas  B.  McDonald,  Jr.,  Chief,  Export 
Sales  Reporting  Branch,  Trade  and 
Economic  Analysis  Division,  Foreign 
Agricultural  Service,  U.  S.  Department 
of  Agriculture,  (202)  720-3273,  FAX 
(202)690-3275. 

SUPPLeEKT  ARY  arowMTiON:  This 
proposed  rule  is  issued  in  conformance 
with  Executive  Order  12866.  Based  on 
information  compiled  by  the 
Department,  it  has  been  determined  that 
this  rule: 

(1)  Would  have  an  aimual  effect  oo 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment  public  health  or 


safety,  or  State,  local,  or  tribal 
governments  or  conununiUes; 

(3)  Would  not  creste  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Segnlatory  Flaxflrility  Act 

The  Administrator,  Foreign 
Agricultural  Service,  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Although 
many  exporters  of  sunflowerseed  and 
sunflowerseed  oil  are  small  business, 
the  time  and  expense  involved  in 
complying  with  this  proposed  reporting 
requirement  is  negligible.  In  addition, 
data  reported  under  this  regulation  are 
maintained  as  a  part  of  the  normal 
course  of  export  contracting  business 
activity. 

A  copy  of  this  proposed  rule  has  been 
sent  to  the  Chief  Counsel,  Office  of 
Advocacy,  U.S.  Small  Business 
Administration. 

Paperwork  Reduction  Act 

This  proposed  rule  involves  the 
collection  of  information.  FAS  uses 
Forms  FAS-97,  FAS-98,  FAS-99,  and 
FAS-100  for  this  collection  of 
information.  OMB  has  assigned  control 
number  0551-0007  to  these  forms.  The 
Department  intends  to  amend  the 
current  information  collection  approved 
by  OMB  expiring  March  31,  1998. 

Estimate  of  Burden:  Public  reporting 
burden  for  collecting  information  under 
this  proposed  rule  is  estimated  to 
average  33  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Business  and  other  for^ 
profit 

Respondents:  30. 

Estimated  number  of  annual 
Responses  per  Respondent:  51. 

Estimated  totaJ  annual  burden  on 
Respondents:  855  hours. 


Cormnents  regarding  this  informatian 
collection  requirement  may  be  directed 
to  the  Office  of  Informatian  and 
Regulatory  A&ire  of  OMB,  Attention: 
D^  Officer  for  the  Foreign  Agricultural 
Service,  Washington,  DC  20S03. 

ExacnUre  Order  12372 

This  proposed  rule  is  not  subject  to 
the  provisions  of  Executive  Ordisr  1Z372 
which  requires  intergovernmental 

consultation  with  state  and  local      

officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  subpart  V,  published  at  46  FR 
29115  Uune  24, 1983). 

EncBlive  OrdBrlZSM 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  The  proposed  rule 
would  have  preemptive  sflect  «rith 
respect  to  any  state  or  local  laws, 
regulations,  or  policies  which  conflict 
with  such  provisions  or  which 
otherwise  impede  their  full 
implementation.  The  proposed  rule 
would  not  have  retroactive  efiect 
Administrative  proceedings  are  not 
required  before  parties  may  seek  judidal 
review. 

Background 

Section  602  of  the  Agricultural  Trade 
Act  of  1978,  as  amended,  requires  the 
reporting  of  information  pertaining  to 
the  export  of  certain  specified 
agricultural  commodities  and  other 
agricultural  commodities  that  may  be 
designated  by  the  Secretary  of 
Agriculture.  These  reporting 
requirements  are  implemented  by  the 
Foreign  Agricultural  Service  under 
regulations  codified  at  7  CFR  Part  20. 
Individual  reports  collected  undn'  the 
exports  sales  reporting  program  are 
confidential  and  are  only  to  be  released 
in  compilation  form  each  week 
following  the  week  of  reporting. 
Reporting  under  7  CFR  Pari  20  is 
mandatory.  Any  person  who  knowingly 
fails  to  make  a  report  shall  be  fined  not 
more  than  $25,000  or  imprisoned  for  not 
more  that  1  year,  or  both. 

Previously,  reports  relating  to 
sunflowerseed  export  sales  have  not 
been  required  because  of  the  limited 
level  of  exports  and  the  small  size  of  the 
industry.  Recently,  interested  industry 
representatives  have  suggested  that 
sunflowerseed  and  sunflowerseed  oil 
exports  are  now  of  major  importance  to 
the  U.  S.  oilseeds  and  products 
industry.  Between  30  to  35  percent  of 
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the  coniacUan  wed  producUon  and 
between  60  to  70  percent  of  the  oil 
production  is  exported.  Sunflowerseed 
activity  was  added  to  the  Department's 
"World  Agricultural  Supply  and 
Demand  Estiniate*"  report  in  April 
1994. 

U.  S.  productian  of  (unflowerseed  is 
estimated  at  2.19  miUioo  metric  tons  in 
1994  and  1.82  million  tons  in  1995, 
compared  with  an  avsraaa  tor  1988/89- 
1992/93  of  only  1.09  miUicm  tons.  U.  S. 
exports  of  sunOowarseed  increased  to 
183.1  thousand  tons  valued  at  $79.4 
million  during  calendar  year  1994  and 
to  296.0  thousand  tons  valued  at  S11B.3 
million  in  1995.  U.  S.  exports  of 
aonfloweraead  oil  rose  to  208.6 


thousand  tons  worth  $130.5  million  in 
calendar  year  1094  and  to  471.3 
thousand  tons  valued  at  $299.5  million 
in  1995. 

Tbe  additioD  ofsunfloweiaaod  and 
sunflowersood  oil  under  the  mandatoiy 
reporting  prtigram  will  provide  more 
complete  coverage  of  the  oilseed  export 
indtistry  and  additional  high  quality  up- 
to-date  information  inquired  in  making 
export  projectians.  These  projections  are 
uaed  by  private  industry  as  well  as  the 
government  in  miiHng  economic 
decisions  concerning  the  orderly  flow  of 
U.  S.  agricultural  commodities  in  the 
domestic  and  export  markets. 


Uali  of  Soh^BdS'ia  7  Cn  Part  20 

Agricultural  commodities.  Exports, 
Reporting. 

Accordingly,  it  is  proposed  to  amend 
Part  20  of  7  CFR  as  follows: 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Aalhorily:  7  U.S.C  S712. 

2.  Appendix  1  to  7  (TRPart  20  is 
amended  by  adding  the  following  lines 
after  the  line  for  "linseed  oil.  including 
raw,  boiled"  under  the  indicated 
column  headings: 

Appendix  1— Commodities  Svbiect  to 
■•partiBg,  Units  of  Mraanre  to  be  Uaad 
ia  lopntiBg,  and  BtmnniBg  and 
Ending  Dales  of  Marfceliiig  Yens 


Ccnvnodlty  lobe  nportad 


UnN  ol  maaauntoto  uaad  In  m- 
portng 


BsQiniing  of 


Endolmar- 


01— iickidkio:  eiuda  fneftHno  dsgummad),  once  reinad, 
'  aalad  ol  (kckidkia  raind  and  kstliar  procaaaad  by 


..jaa  . 


r1      AuguatSl. 
OcWMr  1 Saplantnr 

aa 


signed  at  Washlnglnn.  D.C,  July  10. 19116. 
AaVMSdknadMr.Jr., 
Athnbustrator,  Fonlgfi  Agpcuituml  Service. 
IFK  Doc  96-1MM  Ftlsd  7-22-86;  S:4S  mi 
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Pipaya.  CMmbola,  and  UtcM  From 


AOBICY;  Animal  and  Plant  Health 
Inspection  Service.  USOA. 
ACnON:  Proposed  rule. 

auHMARV:  We  are  proposing  to  inciaase 
the  irradiadon  treatment  dose  required 
for  papayas  hitaoded  for  interstate 
movement  from  Havraii  and  to  allow 
carambolas  and  litchis  to  be  moved 
interstate  frvnn  Hawaii  with  irradiation 
treatment.  We  are  also  proposing  to 
allow  papayas,  carambolas.  andutchis 
from  Hawaii  to  undergo  irradiation 
treatment  either  in  Hawaii  or  in  non- 
fruit  fiy  supporting  arees  of  the 
mainland  United  States.  We  are  also 
proposing  to  allow  litchis  to  be  moved 
interstate  from  Hawaii  if  they  are 
inapactad  and  bund  bee  of  the  litcfai 
fruit  moth  and  undaigo  hot  water 
tnMmeot  far  fruit  fUas.  In  addition,  we 


are  proposing  several  amendments  to 
the  requirements  for  irradiation 
procedures  and  fadlitias  and  the 
hand  ling  of  treated  and  untreated  fruits 
and  vegetables,  i'inally,  we  are 
proposing  to  amend  the  definition  for 
inspector  to  include  State  plant 
regulatory  officials  designated  by  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  These 
proposed  actions  would  facilitate  the 
interstate  movement  of  papayas, 
carambolas,  and  litchis  frtnn  Hawaii 
while  continuing  to  provide  protection 
against  the  spread  of  injurious  plant 
pests  btan  Hawaii  to  other  parts  of  the 
United  Sutes. 

DATES:  For  comments  on  all  portions  of 
this  proposed  rule  except  the  rule's 
informatian  collection  and 
recordkeeping  taquiramants  that  are 
subject  to  the  Paperwork  Reduction  Act, 
consideration  will  be  given  only  to 
comments  received  on  or  before  August 
22, 1996.  For  comments  on  the 
Paperwork  Reduction  Act  requirements 
of  this  proposed  rule,  consideration  will 
be  given  only  to  comments  received  on 
or  before  September  23, 1996. 
AOOWUEt:  Pleese  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-069-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118.  Rivanlale.  MD  20737-1238. 


Please  state  that  your  comments  refer  to 
Docket  No.  95-069-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and^ 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

ron  RwmcH  wromwnow  contact:  Mr. 

Peter  M.  Groaser,  Senior  Staff  Officer, 
Port  Operations,  PPQ,  APHIS,  4700 
River  Road  Unit  139,  Riverdale,  MD 
20737-1236,  (301)  734-8295. 

aUPPl^MBITAIIY  INFOIMATiaN: 

Background 

The  Hawaiian  Fruits  and  Vegetables 
regulations,  contained  in  7  CFR  318.13 
through  318.13-17  (refiarred  to  below  as 
the  regulations),  govern,  among  other 
things,  the  interstate  movement  of  fruits 
and  vegetables,  including  papayas,  from 
Hswaii.  Regulation  is  necessary  to 
prevent  the  spread  of  the  Mediterranean 
miit  fly  (Ceratifjs  capitata),  the  melon 
fly  {Bactrocera  cucurbitae),  and  the 
Oriental  fruit  fly  (Boctrocera  dorsalis), 
which  occur  in  Hawaii.  These  types  of  -- 
fruit  flies  are  collectively  referred  to  in 
this  document  as  Trifly. 

The  regulations  allow  papayas  to  be 
moved  interstate  from  Hawaii  to  any 
destination  in  the  United  States  if, 
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among  other  things,  they  have  bean 
treated  for  Trifly.  One  approved 
treatmoDl  for  Tti&y  in  papayaa  is 
irradiation.  SecUon  318.13-4f  provides 
for  irradiation  of  papayas  at  an 
approved  facility  in  Hawaii  atan 
irradiation  dose  of  150  Gray  (15  bad). 

bradiation  Dosage  Larola 

llie  Agricultural  Research  Service 
(ARS),  United  States  Department  of 
Agricuhura,  racmitly  reevaluated  the 
iindiation  treatment  for  fruits  and 
vogetables,  including  papayas,  and  has 
fbnnally  recommendeKi  a  change  from 
ISO  Gray  to  250  Gray  for  the  dose 
necessary  to  control  Trifly.  At  the 
current  dosage  levels,  normal-appearing, 
sterile  adult  pests  may  emerge  after 
treatment.  Although  these  insects 
cannot  reproduce,  the  emergence  of 
normal-ap|paaring  adults  presents 
praUems  for  aurreillance  programs 
dasigned  to  interpapt  exotic  insects, 
because  there  is  no  practical  way  to 
distinguish  an  irradiated  (sterile)  insect 
from  an  untreated  one.  ARS  has 
determined  that  the  250  Gray  (25  bad) 
doaage  would  prevent  adult  amorgenoe 
altogether,  including  the  emergence  of 
normal-appearing.  Sterile  adult  insects 
capable  of  flighL 

The  Food  and  Drug  Administration 
(FDA)  regulations  pwmit  the  use  of 
irradiation  at  doaea  not  to  exceed  1,000 
Gray  (100  krad)  to  hihibit  the  growth 
and  maturation  of  &«sh  foods  and  to 
disinCsst  food  of  artiuopod  pests.  The 
250  Gray  (25  kisd)  doaage 
recommended  by  ARS  is  well  within 
FDA  limits.  We  are  therefore  proposing 
to  amend  S318.13-4f  by  increasing  the 
iindiation  treatment  doae  required  for 
papayas  intended  for  interstate 
movement  from  Hawaii  btxn  150  ^kay 
(IS  krwt)  to  250  Gny  (25  krad). 

ImdialiM  TNamiaot  CO  the  Mainland 

Ha«raii  has  not  been  able  to  ship 
irradiaisd  fresh  papayas  to  the  mainland 
uiuler  the  existing  regulations  due  to  the 
lack  of  an  irradiation  hcility  in  the 
State.  We  believe  that  routine 
commercial  shipments  of  pspayas  can 
be  authorized  for  treatment  in  any  State 
of  the  continental  United  States  except 
Alabama,  Arizona,  California,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  Nevada,  New  Mexico, 
North  Carolina,  South  Carolina, 
Tennessee.  Texas,  or  Virginia.  Prior  to 
treatment,  movement  into  and  thrtnigh 
the  United  States  would  be  limited  to 
the  area  authorized  under  S  318.13- 
17(e)  for  fruits  and  vegetables  from 
Ha%»aii  that  transit  the  United  States  en 
route  to  a  foreign  destiiution.  It  is 
unlikely  that  'HiOy  would  be  able  to 
eMablish  reproducing  populations  in  the 


States  on  the  mainland  wliere  treatment 
would  ba  allowed  because  of  rither  the 
relatively  cool  climata  or  the  lack  of 
suitable  host  material  in  those  areas. 
Theidara.  we  are  proposing  to  amend 
the  regulations  at  $  318.13-3  and 
318.13-4fto  allow  untreated  papayas 
from  Hawaii  to  undergo  irradiation 
treatment  in  the  areas  of  the  mainland 
United  States  described  above. 

We  are  also  proposing  to  require  that 
untreated  papayas  moved  interstate 
from  Hawaii  for  treatment  at  an 
irradiatioa  facility  in  an  approved  area 
on  the  mainland  United  States  be 
accompanied  by  a  limited  permit.  The 
purpose  of  a  lirniled  permit  is  to  allow 
movement,  under  certain  restrictions,  of 
a  commodity  that  may  not  otherwise  be 
authorized  for  movement.  This 
document  provides  a  wav  to  track  the 
commodity  and  enaure  tnat  U  moves 
only  as  authorized. 

In  addition,  we  are  propooiiig  to 
prohibit  the  conuningung  of  imtraated 
papayas  shipped  from  Hawaii  to  the 
mainland  United  States  with  other  fruits 
and  vegetables.  This  appears  necessary 
to  prevent  other  commodities  frtim 
becoming  infested  with  Trifly. 

bradiation  Procedures  and  FadUtiaa 

We  are  proposing  to  amend  S  318.13- 
4f  to  eliminate  the  requirement  that 
dose  indicators  be  attached  to  the 
cartons  or  the  pallet  loads  of  treated 
papayas.  Instead,  we  would  require  that 
absorbed  dose  be  measured  at  the 
treatment  facility  using  a  doae  indicator 
that  can  accurately  monaiire  an  absorbed 
dose  of  250  Oay  (25  krad).  We  would 
require  that  the  niunbor  and  placement 
of  dosimeters  used  to  measure  the 
absortmd  dose  be  in  accordance  with 
standards  of  the  American  Society  for 
Testing  and  Materials  (ASTM).  (See 
DesignaUon  E  1261-94.  "Standard 
Guide  for  Selection  and  Calibration  of 
Dosimetry  Systems  for  Radiation 
Processing,"  American  Society  for 
Testing  and  Materials,  Annual  Book  of 
ASTM  Standards.)  We  would  add  that 
the  dosimetry  system  (the  system  used 
for  determining  abaoibed  dose, 
consisting  of  dosimeters,  measurement 
instruments,  refisrence  standards,  and  • 
procedures)  in  place  at  the  treatment 
facility  must  demonstrate  that  the 
absorbed  doee,  including  areas  of 
minimum  and  maximum  dose,  is 
mapped,  controlled,  and  recorded,  aiul 
we  would  rely  on  the  treatment  facility 
records  to  verify  the  treatment.  Under 
the  current  regulations,  the  treatment 
{■dlity  is  required  to  maintain  records 
of  treatment  for  a  period  of  time  that 
exceeds  the  shelf  life  of  the  imdiated 
product  by  1  year.  The  regulations 
require  the  tsoords  to  include  the  lot 


idantificadan,  scheduled  process, 
evidonce  of  oompliance  with  the 
sobadulad  praoaaa,  ionizing  anaigy 
source,  eouroe  catibration,  dosimetry, 
doae  distribuliao  in  the  product,  and  the 
date  of  irradiation.  All  records  must  ba 
available  far  inspection. 

In  addition,  wa  are  proposing  to 
amend  $  318.1>-4f  to  require  that 
approved  irradiation  treatment  iKilitiaa 
be  certified  annually  by  Plant  Protection 
aiul  Quarantine  (PPQ).  APHIS,  and  dial 
they  be  ivcertifiad  in  the  event  that  an 
inoeasa  or  dscraaaa  in  radioiaotope  or 
a  major  equipment  modificatioa  afliscts 
the  delivmed  doee.  This  scUoa  would 
ensure  that  irradiation  tsdlities  are 
capable  of  properly  administering 
etnctive  treatments. 


Packagingl 

Wa  an  proposing  to  amend  spadlSc 
provisions  nigaidlng  packaging  and 
wrapping  of  papayaa  under  §  318.13-4f 
to  require  that  all  treated  papayas  be 
packaged  in  pest-proof  cartons  to 
protect  them  fmta  re-infestation  by 
Trifly.  Then,  to  ensure  that  no  cartons 
are  added  to  or  removed  from  a  pallot 
load  of  cartons,  pallet  loads  wo«ud  have 
to  be  wrapped  in  one  of  the  following 
ways,  as  is  currently  required  imder 
§318.13-4fn>)(6):  With  polyethylene 
sheet  wrap,  with  net  wrapping,  or  with 
strapping  so  that  each  caitin  on  an 
outside  row  of  the  pallet  load  is 
constrained  by  a  nwtal  (h  plastic  strep. 
We  further  propose  to  require  that  pallet 
loads  of  treated  papayas  be  maricsd  with 
treatment  lot  numben,  packing  and 
treatment  facility  idantmcaUon  and 
locations,  and  dates  of  packing  and 
treatment  This  inibrmaUon  would 
allow  an  inspector  to  identify  tlw 
treatment  lots  and  trace  them  back  to 
the  packing  and  treatment  bdlities. 
This  method  of  labeling  would  replace 
the  current  requirement  that  individual 
cartons  and.pallet-loads  of  cartons  be 
nuuked  with  a  "Treated"  stamp. 

We  are  not  proposing  similar 
packaging  requirements  for  untreated 
papayas  moving  interstate  to  tha 
mninlimd  Unitml  States.  Any  Trifly  that 
might  be  present  in  the  shipment  of 
untreeted  papayas  would  most  likely  be 
eggs  and  lannae,  and  it  is  unlikely  tbiat 
eggs  and  larvae  could  escape.  If 'Trifly 
eggs  and  larvae  wrere  present  in  the 
shipment,  and  if  they  reached  maturity 
and  escaped,  it  is  unlikely  that  they 
could  establish  a  reproducing 
population  in  the  areas  in  which 
movement  of  untreated  papayas  would 
be  authorized  under  this  section 
because  of  either  the  relatively  cool 
climate  or  the  lack  of  suitable  host 
material  in  those  areas.  Further, 
untreated  papayas  would  be  treated  on 
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the  mainland  befots  being  digliflluted, 
minimizing  the  possibility  that  any  eggs 
and  larvae  could  reach  maturity  and 
escape. 

Canabola*  froai  Hawaii 

Carambola  lAverrhoa  carambola)  fruit 
is  a  recorded  host  of  Trifly.  Based  on 
ARS  research  and  recommendations. ' 
we  are  also  proposing  to  amend 
$  318.13-tf  to  allow  the  interstate 
movament  of  carambolas  from  Hawaii 
with  tmdialion  treatment  The  same 
provisions  proposed  for  papaya, 
including  irradiation  treatment  doaage, 
would  apply. 

Lilchia  boa  Hawaii 

Lilcfai  (lifc/ii  chinemis)  fruit  Is  a 
recorded  host  of  the  Mediterranean  fruit 
fly  and  Oriental  fruit  fly,  among  other 
pests,  but  litchi  is  not  a  recorded  host 
Cor  melon  fly.  Baaed  on  ARS  research 
and  recommendations,  we  are  proposing 
to  fuithar  amend  $  318.13-4f  to  allow 
the  interstate  movement  of  litchis  from 
Hawaii  with  irradiation  treatment.  The 
same  provisions  proposed  for  papaya, 
including  irradiation  treatment  dosage, 
would  apply. 

We  have  determined,  however,  that 
irradiation  treatment  may  not  aS^ 
other  pests  that  may  be  carried  by  litchi. 
One  pest,  the  litchi  rust  mite  lEriphyes 
litchi],  would  not  be  easily  detected  by 
an  inspector.  Therefore,  the  entry  of 
litchi  from  Hawaii  into  Florida,  where 
most  mainland  litchi  is  grown,  would  be 
prohibited  as  a  precaution  against  the 
possible  introduction  of  litchi  rust  mite. 
Accordingly,  the  cartons  in  which  the 
litchi  are  packed  would  have  to  be 
stamped  "Not  for  importation  into  or 
distribution  in  FL." 

Other  pests  that  may  be  carried  by  the 
litchi.  including  the  litchi  fndt  moth 
(CryptophlMa  spp.).  could  be  easily 
detected  by  inspection.  We  propose  to 
require  that  the  litchis  be  inspected  by 
an  inspector  and  found  free  of  plant 
pests  prior  to  interstate  movement 
under  a  limited  permit. 

Allowing  the  mterstate  movement  of 
litchis  from  Hawaii  under  the 
conditions  described  above  would 
faciUtate  trade  while  continuing  to 
provide  protection  against  the  spread  of 
plant  pests  into  other  parts  of  the  United 
States. 

As  an  alternative  to  the  irradiation 
treatment  for  litchi  bom  Hawaii,  we  ere 
proposing  to  allow  the  interstate 
movement  of  litchis  from  Hawaii  if  the 
litchis  are  inspected  and  found  bee  of 
the  litdii  fruit  moth  [Cryptophlebia 


spp.^and  other  plant  pests  by  an 
inspector  and  then  treated  with  hot 
water  for  the  Mediterranean  fruit  fly  and 
Oriental  fruit  fly  under  the  supervision 
of  an  inspector  before  the  litchis' 
interstate  movement. 

However,  because  the  litchi  rust  mite 
carmot  be  effisctively  detected  by 
inspection  and  would  not  be  eliminated 
by  hot  water  treatment,  we  are 
proposing  that  the  litchi  be  prohibited 
movement  into  Florida.  Accordingly, 
the  cartons  in  which  the  litchi  are 
packed  would  have  to  be  stamped  "Not 
for  importation  into  or  distribution  in 
FL." 

The  provisions  described  above  for 
litchi  from  Hawaii  would  be  added  to 
the  regulations  as  a  new  S  318.13-4e. 

Research  conducted  by  ARS  indicates 
that  the  following  hot  water  treatment  of 
litchis  would  provide  probit  9 
quarantine  security  (no  more  than  3 
individuals  surviving  from  an  estimated 
treatment  population  of  100,000  target) 
against  any  potential  infestations  of 
Mediterranean  fruit  fly  or  Oriental  fruit 
fly: 


Water  temperature 


49  X  (120.2  *F)  or  above 


Tima 


20  minutes. 
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Treatment  would  begin  when  the 
water  temperature  is  49  "C  (120.2  T)  or 
above  in  all  locations  throughout  the 
tank:  the  tank  must  be  designed  to  allow 
sufficient  water  circulation  and  heating 
to  maintain  treatment  temperatures 
during  the  20  minute  treatment  cycle. 
Hot  water  treatment  tanks  with  upper 
temperature  limits  of  49.5  "C  (121.1  T) 
would  be  recommended,  because 
temperatures  exceeding  49.5  *C  (121.1 
°F)  could  cause  phytotoxicity  damage 
due  to  overheating.  Hydrocooling  for  20 
minutes  at  temperatures  of  24  °C  (75.2 
°F)  #  4  'C  (7.2  °F)  would  also  be 
recommended  to  prevent  injury  to  the 
fruit  from  the  hot  water  treetment.  This 
treatment  schedule  for  litchis  from 
Hawaii  would  be  added  to  the  Plant 
Protection  and  Quarantine  (PPQ) 
Treatment  Manual,  which  is 
incorporated  into  the  regulations  by 
reference  at  7  CFR  300.1. 

Definition  oflBspactor 

We  are  proposing  to  amend  the 
definition  of  inspector  in  S  318.13-1  to 
enable  a  greater  number  of  qualified 
people  to  perform  inspections  on.  issue 
limited  permits  for.  and  certify  fruits 
and  vegetables  moving  interstate  from 
Hawaii.  We  propose  that  the  new 
definition  define  an  inspector  as  "An 
employee  of  Plant  Protection  and 
Quarantine,  or  a  Slate  plant  regulatory 
official  designated  by  tne  Administrator 


to  inspect  and  certify  to  shippera  and 
other  interested  parties,  as  to  the 
condition  of  the  products  inspected.  To 
be  eligible  for  dmlgnation.  a  State  plant 
regulatory  official  must  have  a 
becbelor's  degree  in  the  biological 
sciences,  a  minimum  of  2  years' 
experience  in  State  plant  regulatory 
activities,  and  a  minimum  of  2  years' 
experience  in  recognizing  and 
identifying  plant  pests  known  to  occtu' 
within  Hawaii.  Six  years'  experience  in 
State  plant  regulatory  activities  may  be 
substituted  for  the  degree  requirement." 
We  believe  that  this  proposed 
definition,  which  is  based  in  part  on  the 
definition  for  inspector  found  in  7  CFR 
353.  "Phytosanilary  Export 
Certification."  woilld  allow  greater  State 
participation  in  the  inspection  process 
while  continuing  to  provide  protection 
against  the  spread  of  injurious  plant 
pests  from  Hawaii  to  otlier  parts  of  the 
United  States. 

MiscellaiMona 

We  are  proposing  to  amend  S  318.13^ 
4f  so  that  it  permits  irradiation 
treatment  for  certain  fruits  or  vegetables, 
not  exclusively  for  papayas.  Although 
papayas,  carambolas.  and  litchis  would 
be  the  only  commodities  listed  in 
S  31B.13-4f  as  being  approved  for  this 
treatment,  we  expect  Uut  additional 
fruits  and  vegetables  firoro  Hawaii  may 
be  approved  for  irradiation  treatment 
^d  added  to  this  section  through 
rulemaking  in  the  hiture. 

We  are  also  proposing  to  amend 
§  318.13-4flc)  to  update  the  address  for 
requests  for  approval  and  inspection  of 
irradiation  facilies. 

This  proposed  rule  would  fodlitate 
the  Interstate  movement  of  papayas, 
carambolas.  and  litchis  frtim  Hawaii 
while  continuing  to  provide  protection 
against  the  spread  of  injurious  plant 
pests  from  Hawaii  to  other  parts  of  the 
United  States. 

ExecutiTe  Order  1284M  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this 
proposed  rule  on  sUiall  entities. 
However,  we  do  not  currently  have  all 
the  data  necessary  for  a  comprehensive 
analysis  of  the  effects  of  this  rule  on 
small  entities.  Therefore,  we  are  inviting 
comments  concerning  potential  effects. 
In  particular,  we  are  interested  in 
determining  the  number  and  kind  of 
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small  entities  that  may  incur  benefits  or 
costs  from  implementation  of  this 
proposed  rule. 

In  accordance  with  7  U.S.C.  162,  the 
Secretary  of  Agriculture  is  authorized  to 
promulgate  regulations  governing  the 
interstate  movement  of  plants  and  plant 
products  from  a  State  or  territory  of  the 
United  States  to  prevent  the  spread  of  a 
dangerous  plant  disease  or  insect 
infestation  new  to  or  not  widely 
prevaimt  or  distributed  within  or 
throughout  the  United  States. 

This  proposed  rule  would  increase 
the  inadiaUon  treatment  dose  required 
for  papayas  from  Hawaii  and  allow 
imdiation  treatment  of  carambolas  and 
litchis  from  Hawaii.  The  proposed  rule 
would  also  allow  papayas,  carambolas, 
and  litchis  from  Hawaii  to  undergo 
irradiation  treatment  in  non-fruit  fly 
supporting  areas  of  the  mainland  Ihiited 
States.  In  addition,  the  proposed  rule 
would  allow  litchis  to  be  moved 
interstate  bom  Hawaii  if  they  are 
inspected  and  foimd  free  of  the  litchi 
fruit  moth  and  other  plant  pests  and 
then  undergo  hot  water  treatment  for 
MedOy  and  Oriental  fruit  fly.  Finally, 
the  proposed  rule  would  amend  the 
requirements  for  irradiation  procedures 
and  bdlities  and  the  handling  of  treated 
and  untreated  fruits  and  vegetables. 
Economic  impacts  associated  with  this 
rulemaking  would  largely  be  the  result 
of  untreated  papayas,  carambolas,  or 
litchis  being  allowed  to  move  to  the 
mainland  United  States  for  irradiaUoD 
treatmanL 

Papayas  are  produced  canunerdally 
on  about  340  (arms  in  Hawaii.  Nearly  65 
percent  of  those  farms  are  owned  by 
individuals  whose  major  occupation  is 
not  farming,  while  the  balance  are 
operated  by  individuals  whose  major 
occupation  is  fiazroing. 

Papaya  farms  with  average  annual 
revenues  of  less  than  $500,000  are 
considered  small.  All  papaya  forms  in 
Havraii  are  therefore  considered  small. 

In  1994.  Hawaii  produced  62  million 
pounds  of  papaya  (valued  at  $15 
million).  Fresh  papaya  comprised  56.2 
million  pounds  of  this  total.  During  that 
year,  Hawaii  shipped  about  37.8  million 
pounds  of  papaya.  Shipment  of  fresh 
papaya  to  the  mainland  totaled  about 
19.4  million  pounds,  and  the  remainder 
was  exported  to  other  coimtries.  Of  the 
approximately  19.4  million  pounds  of 
bash  papayas  shipped  from  Hawaii  to 
the  mainland  in  1994,  most  want  to  the 
West  Coast.  Seventy  five  percent  of 
them  were  sold  directly  to  retailers,  and 
the  rest  were  sold  to  wholesalers. 

The  United  States  importad  about 
41.2  million  pounds  of  fresh  papaya 


(valued  at  $10.9  million)  in  1994.  Most 
of  the  imported  papayas  came  from 
Mexico  (80  percent),  Bellas  (9.6 
percent).  Jamaica  (6.3  percent),  end  the 
Domiiucan  RepubUc  (1.9  percent).  The 
United  States  exported  18.4  million 
pounds  of  fresh  papayas  (valued  at 
$15.4  million)  in  1994.  The  major 
importare  were  Japan  (66.8  percanO  and 
Canada  (27.1  percent).  Almost  all 
United  States  exports  of  papayas  go  out 
of  Hawaii,  while  all  imports  come  into 
the  mainland  United  States. 

Then  are  five  firms  currently 
operating  nine  papaya  treatment 
nalities  in  the  State  of  Hawaii.  Four 
firms  use  the  vapor-beat  treatment 
method  and  one  uses  the  dry  heat  (or 
high-temperature  forced  air)  method. 
The  total  capacity  of  these  treetment 
diambets  is  85.000  poimds  per  nm. 

Both  heat  treetment  methods  have  the 
potential  to  damage  the  papayas.  They 
require  the  center  of  each  papaya  fruit 
to  reach  about  47  "C  (about  117  T),  a 
temperature  sufficient  to  kill  fruit  fly 
eggs  and  larvae.  Because  of  variation  in 
fruit  size  and  ripeness,  thepapayas  may 
not  be  uniformly  heated.  This  may 
rmult  in  the  fruit  becoming  lumpy  and 
losing  flavor.  For  both  methods,  careful 
control  of  the  uniformity  of  fruit  size 
and  ripeness  is  necessary  for  efliactive 
treatment  In  addition,  both  methods 
require  between  4  and  6  hours  of 
treatment.  Efforts  to  speed  up  the 
process  result  in  fruit  which  is  either 
scalded  externally  or  hardened  on  the 
inside.  The  cost  of  treatment  for  both 
methods  ranges  frtim  9  to  23  cents  per 
pound. 

Although  the  regulations  currently 
allow  papayas  to  be  treated  by 
irradiation  in  Ha%vaii,  there  are  no 
irradiation  facilities  in  that  State. 
Allowing  irradiation  to  be  performed  on 
the  mainland  appeara  to  be  an  attractive 
option.  The  subsisqusnt  diversion  of 
untreated  papayas  frtmi  Hawaii  to  the 
mainland  would  likely  result  in  loss  of 
business  to  the  existing  vapor  heat  and 
dry  heat  facilities.  This  could  result  In 
lay-offs  and  possibly  the  shut-down  of 
some  of  these  facilities.  However,  if 
papaya  producera  respond  by  producing 
mora  papayas,  continuing  traditional 
treetment  for  some  and  shipping  others 
for  irradiation,  this  would  not 
necessarily  oocur. 

rjramfrff'ft 

The  United  States  produced  about  6 
million  pounds  of  carambola  in  1994. 
with  a  total  value  of  approxinutaly  $4 
million  to  $4.5  million.  In  the  United 
States,  carambola  is  grown  on  about  1(X) 
farms.  AU  of  these  forms  have  a  marloBt 
value  of  less  than  SSOO,000  and  are  thus 
considered  to  be  smell  businesses 


accoRUng  to  tha  Small  Business 
Administretioa's  size  standards. 

In  1994,  Hawaii  produosd  only  ebout 
50,700  pounds  of  carambola.  valued  at 
approximately  $38,000.  on  35  farms. 
Ine  provisions  propoeed  in  this  rule 
concerning  inadiation  treetment  of 
carambola  fruits  by  the  mainland 
facilities  an  expected  to  stimulate 
growth  of  the  carambola  industry  in 
Hawaii  and  provide  greater  access  to  the 
larger  mainland  market 

No  economic  impact  on  mainland 
carambola  growers  is  anticipated,  sinoe 
the  total  Hawaii  production  of 
carambola  is  lees  than  one  peroant  of  the 
mainland  production.  Therefore,  even 
in  the  unlikely  event  that  Hawaii  could 
ship  100  peroeni  of  its  production  to  the 
mainland,  supply  would  only  increase 
by  leas  than  one  percent  However, 
mainland  consumers  would  likely 
benefit  from  increased  seasonal  and 
regional  availability,  as  well  as  Cram  the 
inoeeaed  variety  of  fresh  canmbola. 
Additionally,  carambola  growets  in 
Hawaii  would  benefit  btm  the 
opportimity  to  sell  their  product  in  a  . 
laiver  and  more  diverse  market 

'tUs  pcopoeed  rule  would  enable 
carambofo  from  Hawaii  to  be  irradiated 
at  an  existing  imdiation  focility  on  the 
mainland  and  is  not  expected  to  impose 
additional  costs  on  csrambola  producers 
in  Hawaii.  We  expect  that  carambola 
producers  in  Hawaii  would  benefit  from 
the  proposed  irradiation  treatment 
because  this  treatment  could  deliver 
better  product  quality,  extended  shelf 
life  of  the  fruit  and  cost  effective 
treatment  of  the  fruit.  However,  the 
overall  impact  of  the  carambola 
provisions  of  the  proposed  rule  is 
expect  to  be  insignificant 


Litchis  are  produced  commerdally  on 
257  forms  in  Hawaii.  In  1993.  the 
United  Stolea  produced  about  770,000 
pounds  of  litchi.  Of  tiiat  total, 
approximately  85,000  pounds  was 
produced  in  Hatvaii. 

Litchi  forms  with  average  annual 
revenues  of  less  than  $500,000  are 
considered  small.  All  litchi  forms  in 
Hawaii  are  considered  small. 

The  litchi  industry  in  Hawaii  has 
been  constrained  by  the  lack  of  an 
approved  treatment  for  fruit  flies  since 
the  cancellation  of  ethylene  dibromide 
in  1994.  Approving  imdiation 
treatment  of  litchis  on  the  mainland 
would  be  expected  to  stimulate  growth 
of  the  industry  and  provide  access  to  the 
larger  mainland  market.  No  information 
is  svailable  on  the  eBecX  of  approving 
inspsction  and  hot  water  treetment  as 
an  altamaUve  method  for  moving  litchis 
interstate. 
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1%s  United  StatM  i«  a  net  tanportir  of 
6«h  litchl,  with  a  total  impart  of  Aoat 
ISS.OOO  ponnda  In  1994.  In  lOM,  DMrty 
70  peicsnt  of  Unpoitod  lltuii  cmM  noin 
Mflodco;  tho  mnaindor  cauie  from  Isnin. 
The  total  supply  of  Utchi  on  dia 
mainland  la  BMut  flSOXlOO  pounds. 
Wholesale  prices  of  litchi  range  between 
$1.00  per  pound  and  S4.50  per  pound. 

The  economic  impact  on  mainland 
lltdii  growers  and  prices  on  the 
mainland  will  not  be  significant  Even 
in  the  unlikely  event  that  Hatrali 
shipped  25  percent  of  its  production  to 
the  mainland,  supply  would  increase  by 
only  about  2.3  porcenL  However, 
mjinijtiH  consumers  would  baneflt 
from  increased  seasonal  and  regional 
availability,  an  increased  variety  of  beah 
litchi.  and  stable  prices.  AddlUonally, 
litchi  mowers  in  Hawaii  would  booMit 
from  the  inoeaaad  oppartunity  to  sell 
their  pioduct  in  a  larger  and  man 
divarM  market 

According  to  recent  research 
conducted  by  the  ARS,  irradiation 
appears  to  be  an  efiective  tieatoiaot 
option  that  does  not  require  control  of 
eithar  fruit  size  or  ripaDsaa.  IiTa4Mtion 
typically  lequires  only  40  minutes  far 
treatment  Ine  irradiation  method  may 
be  more  coat  eOactive  depending  on 
volume  treated,  baaniae  it  costs  only 
about  S  to  12  centa  par  pound. 

The  propoeed  rule  is  eiqwcted  to 
benefit  producers,  since  irradiation 
appears  to  oBm  a  numlier  of  advantages 
over  current  treatment  optiana, 
inchwling  grater  flexibifity  of  fruit  ajje 
and  ripaneaa,  reduction  in  treatment 
time,  improved  eActivoieaa  against 
pest  infestation,  better  product  quality, 
extended  shelf  life,  and  improved  cost 
efSactiveness.  Consumers  also  could 
beoeSt  bom  a  better  quality  product 
The  overall  impact  upon  supply,  price, 
and  competitiveness  is  expected  to  be 
insignificant 

This  proposed  rule  contains 
paperwork  requirements.  Under  this 
proposed  rule,  a  limited  permit  would 
be  required  for  untreated  papayas, 
carambolas,  and  litchis  moved  interstate 
from  Hawaii  for  irradiation. 

The  alternative  to  tliis  proposed  rule 
would  be  to  take  no  action.  We  do  not 
consider  takiog  no  action  a  reesonable 
alternative.  Papayas,  carambolas,  and 
litchia  are  not  currently  moved 
interstate  from  Hawaii  because  of  a  lack 
of  suitable  treetment  options.  This 
proposed  rule  would  facilitate  the 
intsfstate  movement  of  papayas, 
carambolas,  and  litchis  from  Hawaii 
while  continuing  lo  provide  protection 
against  the  spread  of  injurious  plant 
peats  from  Hawaii  to  other  parts  of  the 
United  Slates. 


This  program/activity  is  listed  in  the 
Catalog  of  Fsderal  Qomestic  Assistance 
under  No.  10.025  and  is  subiect  to 
Swcuhve  Order  12372,  which  requiras 
intatgoveminamtal  consultation  with 
Stale  and  local  offidals.  (See  7  CFR  part 
3015,  subpart  V.) 

BseiMtive  Owhi  iZi'n 

This  proposed  rule  has  been  reviewed 
under  &iscutive  Order  12778,  Civil 
Justice  Rsfoan.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulatians  that  are  inconsistent  with 
this  rule  will  be  praampted;  (2)  no 
retroactive  eSsct  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

baocoidmoe  urith  sacMon  3507(d)  of 
the  Paperworii  Rsductian  Act  of  1905 
(44  U.S.C  3501  Bt  teg.),  the  infarmatioa 
rnllertinn  nr  im  nrilliiinpln| 
lamiiraments  included  in  mis  proposed 
ruM  have  been  submitted  for  approval  to 
the  Oflice  of  Management  and  Budget 
(OMB).  Please  aand  written  commenta 
to  the  Office  of  Inionnation  and 
Ragulatoiy  AflUra,  OMB,  Atlentian: 
Dade  Officer  for  APHIS.  Washington,  DC 
20503.  Pleaee  stale  that  your  comments 
refer  to  Docket  No.  9S-069-1.  Pleaae 
send  s  copy  of  your  comments  to:  (1) 
Docket  No.  95-069-1,  Regulaluy 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riveidale.  MD  20737-123S, 
and  (2)  CUaianoe  Officer,  OIRM,  USDA. 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  beet  aaaured  of  having  its  full 
eSsct  if  OMB  receives  it  within  30  days 
of  publicatioa  of  this  proposed  rule. 

We  are  proposing  to  increase  the 
inadiatioo  treatment  doae  required  for 
papayaa  intended  for  interstate 
movement  from  Havraii  and  to  allow 
carambolaa  and  litchis  lo  be  moved 
interstate  from  Hawaii  with  irradiation 
treatment.  We  are  also  proposing  to 
allow  papayas,  carambolas,  snd  Utcfais 
from  Hawaii  to  undergo  irradiation 
treabnenl  either  in  Hatnii  or  in  non- 
fruit  fly  supporting  areas  of  the 
mainland  United  States.  We  are  also 
proposing  lo  allow  litchis  to  be  moved 
interstate  from  Hawaii  if  they  are 
inspected  and  found  free  of  the  litchi 
fruit  moth  and  undergo  hot  water 
treatment  for  fruit  flies.  In  additimi.  we 
are  proposing  several  amendments  to 
the  requirements  for  irradiation 
procedures  snd  hdlities  and  the 
handling  of  treated  and  untreated  fruits 


and  vegrtmnes.  nioae  proponda  would 
bdUtite  the  interstate  movement  of 
papayaa,  carambolas,  and  litdtis  bom 
Hawsil  while  continuing  to  provide 
protecUan  against  the  tpnaa  of  Trifly 
from  Hawaii  to  other  parts  of  the  United 
States. 

The  implementatiim  of  these 
proposed  regulatory  actioos  would 
require  us  to  engage  in  certain 
information  collection  activities  that 
would  necessitate  the  use  of  several 
forms,  including  limited  permits  and 
container  markings. 

We  are  seeking  OMB  approval  to  use 
the  following  forms: 

PPQ  Form  530  (Limited  Permit):  The 
proposed  rule  would  require  that 
untreeted  papayas  moved  interstate 
from  Hawaii  for  treatment  at  an 
imdiation  fadlity  on  the  United  States 
mainland  be  accompanied  by  a  limited 
permit  The  permit  would  be  issued  by 
an  inspector  after  the  inapector 
examiites  the  shipment  and  detanninea 
that  it  has  been  preparad  In  complianoe 
with  our  regulatians. 

Container  Marking  and  Identity:  The 
propoaad  rule  would  rsquiie  that  pallet 
loads  of  Irradisiion-tieatsd  papayas  be 
marked  (by  irradiation  bdlity  penonnel 
or  by  the  shipper)  with  treatment  lot 
numbers,  packing  and  treatment  facility 
identification  and  locations,  and  dates 
of  paddng  and  treatment  This 
information  would  allow  an  inspector  to 
identify  the  treatment  lots  and  trace 
them  back  to  the  packing  and  treatment 

hriHttMf 

We  are  soliciting  comments  from  the 
public  (as  well  as  aOected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  We  need  this  outside 
input  lo  help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  tl>e  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
coUected;  and 

(4)  Minimi  re  the  burden  of  the 
information  collection  on  thoee  who  an 
to  respond,  such  as  through  the  use  of 
apprDpriata  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
infiffmation  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Estunate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
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is  esUmatsd  to  avaia^  IS  minutes  per 
response. 

Respondents:  Importers,  export«s, 
and  shippers. 

Estimated  number  ofnspoodeittt: 
352. 

Estimated  number  of  responses  per 
respondent:  \. 

Estimated  totd  annual  burden-on 
respondents:  SB  hours. 

Copies  of  this  information  collection 
can  be  obtained  from:  Clearance  Officer, 
OIRM.  USDA,  Room  404-W,  14th  Street 
and  Independence  Ave.,  SW, 
Washington,  DC  20250. 

UstofSohiacts 

7CFHPart300 

Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 

7CPRPart31B 

Cotton,  Cottonseeds.  Fruits.  Cusm, 
Hawaii,  Plant  diseases  and  pests,  Puerto 
Rico,  Quarantine,  Transportation, 
Vegetables,  Virgin  Islands. 

Accordingly,  7  CFR  parts  300  and  318 
would  be  amended  as  follows: 

PART  300-MCOnPORATION  BY 
REFERENCE 

1.  The  authority  citation  would 
continue  to  read  as  follows: 

AulharHy:  7  U.S.C  IMee.  IS4, 161. 162. 
and  167: 7  CFR  2.Z2. 2.80,  and  371.2(c). 

2.  hi  $  300.1,  paragraph  (a),  the 
introductory  text  would  be  revised  to 
read  as  follows: 


1 900:1 


Inspector.  An  employee  of  Plant 
Protection  and  Quarantine,  or  a  State 
plant  regulatory  official  designated  by 
the  Administrator  to  inspect  and  certify 
to  shippers  and  other  interested  parties, 
as  to  tne  condition  of  the  products 
inspected.  To  be  eligible  for  designation, 
a  State  plant  regulatory  ofBcial  must 
have  a  bachelor's  degree  in  the 
biological  sciences,  a  minimum  of  2 
years'  experience  in  State  plant 
regulatory  activities,  and  a  minimum  of 
2  years'  experience  in  recognizing  and 
identifying  plant  pests  known  to  occur 
within  Hawaii.  Six  years'  experience  in 
Slate  plant  regulatory  activities  may  be 
substituted  for  the  degree  requirement. 

*  5.  In  §  318.13-3.  a  new  paragraph 
(b)(3)  would  be  added  to  read  as 
follows: 


(a)  Plant  Protection  and  Quarantirte 
Treatment  Manual.  The  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  was  reprinted  on  November  30, 
1992,  and  includes  all  revisions  through 

,  has  been  approved  for 

incorporation  by  reference  in  7  CFR 
chapter  IB  by  this  Director  of  the  OfBce 
of  the  Federal  Ragialer  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 


PART  318— HAWARAITAND 
TERRnORiAL  QUARANmENOTICES 

3.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Atbarttr  7  U.S.C  ISObb,  ISOdd,  ISOsa.  ' 
ISOS.  161, 162,  lS4a,  and  167:  7  CFR  2.22. 
2.80.  and  371.2(c). 

4.  bi  $  318.13-1,  the  definitlni  for 
/nspectorwould  he  revised  to  read  as 
follows: 

liia.i»-i 


I31S.13-3 

*  •  •  •  • 

(b)  *  ♦  • 

(3)  Untreated  fruits  and  vegetables 
fitnn  Hawaii  may  be  moved  interstate 
for  irradiation  treatment  on  the 
mainland  United  States  if  the  provisions 
of  §  318.13-4f  are  met  and'if  the  fruits 
and  vegetables  are  accompanied  by  a 
limited  permit  issued  by  an  inspector  in 
accordance  with  $318.13-4(c).  The 
limited  permit  will  be  issued  only  if  the 
inspector  examines  the  shipment  and 
determines  that  the  shipment  has  been 
prepared  in  compliance  with  the 
provisions  of  this  subpart 
•       «        *        •       • 

6.  A  new  $  318.13-4e  would  be  added 
to  read  as  follows: 

t318.19-4e    AdmManUvs  Instrudtona 
gavemlng  llis  nwvamant  of  HicNa  from 
newean  ovisrc 


(a)  Litchis  may  be  moved  interstate 
from  Hawaii  only  in  accordance  with 
this  section  or  S318.13-4f  and  all  other 
applicable  provisions  of  this  part. 

(b)  To  be  eligible  for  interstate 
movement  under  this  section,  litchi 
must  be  inspected  and  found  free  of  the 
litchi  fruit  moth  {Cryplophlebia  spp.1 
and  other  plant  pests  by  an  inspector 
and  then  treated  for  fruit  flies  under  the 
supervision  of  an  inspector  with  a 
treatment  authorized  by  the 
Administrator. 

(c)  Treatments  authorized  by  the 
Administrator  are  listed  in  the  Plant 
Protection  and  Quarantine  Treatment 
Manual,  which  is  incorporated  by 
rafarence  at  §  300.1  of  this  chapter. 

(d)  Litchi  from  Hawaii  may  not  be 
moved  interstate  into  Florida.  All 
cartons  in  which  litchi  from  Hawaii  are 
packed  must  be  stamped  "Not  for 
importation  into  or  distribution  in  FL." 


7.  SeotiaD  318.13-4f  would  be 
amended  as  follows: 

a.  By  raviaing  the  headingto  nad  as 
set  fbith  below. 

b.  By  revising  paragmph  (a)  to  read  a* 
set  forth  below. 

c  By  revising  the  heading  and  the 
introductory  text  to  paragraph  (b)  to 
teed  as  set  forth  balow. 

d.  By  levislng  paragraph  (bKD  to  lead 
as  set  forth  below. 

e.  In  paragraph  (b)(2)(il,  by  removing 
the  words  "15  kiloisds  (ISO  Gray)  lo  the 
papayas"  and  adding  "250  Gray  (25 
krad)"  in  its  place. 

{.  In  paragraph  (b)(2)(ii),  by  removing 
the  word  "fruit"  each  time  it  appean 
and  adding  "fruits  and  vegetables"  In  Ua 

g.  In  par^nph  (b)(2)(ii).  at  the  and  of 
the  paragraph,  oy  adding  a  new 
sentence  to  read  as  sat  fbrth  below. 

h.  By  adding  a  new  paragraph 
(b)(2)(iv)  to  read  as  set  forth  below. 

i.  In  paragraph  (b)(4),  in  the  first 
sentence,  by  removing  the  words 
"Papayas  are"  and  adding,  in  their 
pleoa.  the  words  "Fruits  and  vegetables 
that  are  treated  in  Hawaii  must  be". 

j.  By  redesignating  the  introductory 
text  of  peragrepb  (b)(4)  as  paragraph 
(b)(4)(i),  and  by  adding  new  paragraphs 
(b)(4)(U),  (b)(4)(iii)  and  (iv)  to  read  aa  set 
forth  below. 

k.  By  revising  paragraphs  (b)(5)  and 
(b)(6)  to  read  as  set  forth  below. 

I.  By  removing  paragraphs  (b)(7), 
(b)(8),  and  (b)(9). 

m.  By  adding  a  new  paragraph  (bX7) 
to  read  as  set  forth  below. 

n.  By  redesignating  paragraph  (b)(10) 
as  paragraph  (b)(8).     ■ 

o.  In  newly  designated  paragraph 
(b)(8),  the  beginning  of  the  second 
sentence,  by  removing  the  words  "A 
papaya"  and  adding  the  word  "An"  in 
their  place. 

p.  By  revising  paragraph  (c)  to  read  as 
set  forth  below. 

q.  In  paragraph  (d)(1),  by  removing 
the  word  "papaya"  eadi  time  it  appears. 

r  In  paragraph  (d)(2),  by  removing  the 
vrards  "a  papaya"  in  the  first  sentence 
and  adding  the  word  "an"  in  its  place, 
and  by  removing  the  word  "papaya" 
each  time  it  appears. 

s.  In  paragraph  (e),  by  removing  the 
word  "papa)'as"  and  adding  "the  fruits 
and  vegetables  authorized  for  treatment 
under  this  section"  in  its  place. 


imi»-4i  ^ 

pneerWnQanaltioda  for  liratfaflan 
traaanant'Of  oertrin  livila  and 


(a)  Approved  irradiation  treatment 
Imdiation,  carried  out  in  accordanoa 
with  the  provisions  of  this  section,  is 
approved  as  a  treatment  for  the 
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following  fruits  and  vc 
canmbola,  litchi,  and  papaya. 

0>)  Conditions  of  movement.  Fniits  . 
and  vegetables  froin  Hawaii  may  be 
authorized  for  movement  in  atmrdancs 
with  this  section  only  if  the  foUowing 
coDditions  are  met: 

(1)  Location.  The  irradiation  treatment 
must  be  carried  out  at  an  approved 
facility  in  Hawaii  or  on  the  mainland 
United  States.  Fruits  and  vegetables 
authorized  under  this  section  for 
treatment  on  the  mainland  may  be 
treated  in  any  State  on  the  mainland 
United  States  except  Alabama,  Arizona. 
California,  Florida,  Geoi^a,  Kentucky, 
Louiiiana,  Mississippi.  Nevada.  New 
Mexico,  North  Carolina,  South  Carolina, 
Tennessee,  Texas,  or  Virginia.  Prior  to 
treatment,  the  fruits  and  vegetables  may 
not  move  into  or  through  Alabama, 
Arizona,  California.  Florida,  Georgia, 
Kentucky,  Louisiana,  Mississippi, 
Nevada,  New  Mexico,  North  Oirolina. 
South  Carolina,  Tennessee,  Texas,  or 
Virginia,  except  that  movement  would 
be  allowed  through  Dallas/Fort  Worth, 
Texas,  as  an  authorized  stop  for  air 
cargo,  or  as  a  transloading  location  for 
shipments  that  arrive  by  air  but  that  are 
subsequently  transloaded  Into  trucks  for 
overland  movement  from  Dallas/Foct 
Worth  into  an  authorized  State  by  the 
ihoctest  route. 

*  •        •        •        • 

(2)  *   •  * 
-    (U)  *  *  *  UntreMed  fruits  and 
vegatables  shipped  to  the  mainland 
United  States  bom  Hawaii  in 
accordance  with  this  section  may  not  be 
packaged  for  shipment  in  a  carton  with 
treated  fruits  and  vegetables. 

•  _    ■        •        *        * 

(iv)  Be  certified  by  Plant  Protection 
and  Quarantine  for  initial  use  and 
annually  for  subsequent  use. 
Recertification  is  required  in  the  event 
that  an  increase  or  decrease  in 
radioisotope  or  a  major  modificatian  to 
equipment  that  affects  the  delivered 
dose.  Recertification  may  be  required  in 
cases  where  a  significant  variance  in 
dose  delivery  is  indicated. 


(4)  •  •  • 

(ii)  The  pallet-load  of  cartons  must  be 
wrapped  before  it  leaves  the  irradiatian 
bdlity  in  one  of  the  following  ways: 

(A)  With  polyethylene  sheet  wrap; 

(B)  With  net  w^rapping;  or 

(C)  With  strapping  so  that  each  carton 
on  an  outside  row  of  the  pallet  load  is 
constrained  by  a  metal  or  plastic  strap. 

(iii)  Packaging  must  be  labeled  with 
treatment  lot  numbers,  packing  and 
treatment  facility  identiRcation  and 
location,  and  dates  of  packing  and 
treatment 


(iv)  Litchi  &t>m  Hawaii  may  not  be 
moved  interstate  into  Florida.  All 
cartons  in  which  litchi  bom  Hawaii  are 
packed  must  be  stamped  "Not  for 
importation  into  or  distribution  in  PL." 

(5)  Dosage.  The  fruits  and  vegetables 
must  receive  a  minimimi  absorbed 
ionizing  radiation  doae  of  250  Gray  (25 
krad).> 

(6)  Doaimetry  tyttanu.  (i)  Dosimetry 
must  demonstrate  that  the  absoiiwd 
dose,  including  areas  of  minimiim  and 
maximum  doae.  is  mapped,  controlled, 
and  recorded. 

(ii)  Absorbed  dose  must  be  measured 
using  a  dose  indicator  that  can 
accurately  measure  an  absorbed  doae  of 
2SOCny(2Skrad). 

(iii)  The  number  and  placement  of 
dosimeters  used  must  be  in  accordance 
with  American  Society  for  Testing  and 
Materials  (ASTM)  standards.' 

(7)(i)  Certification  on  basis  of 
treatment.  A  certificate  shall  be  issued 
by  an  inspector  for  the  movement  of 
fruits  and  vegetables  from  Hawaii  that 
have  been  treated  and  handled  in 
accordance  with  this  section. 

(ii)  Umited  permit.  A  limited  permit 
shall  be  issued  by  an  inspector  for  the 
interstate  movnoent  of  imtreated  fruits 
and  vegetables  from  Hawaii  for 
treetment  on  the  mainland  United  States 
in  accoidsnce  «ritb  this  sectiOTL 


(c)  Request  for  approval  and 
inspection  of  facility.  Persons  requesting 
approval  of  an  irradiation  treatment 
Cadlity  and  treatment  protocol  must 
submit  the  request  for  approval  in 
writing  to  the  Animal  and  Plant  Health 
Inspection  Service,  Plant  Protection  and 
Quarantine.  Oxford  Plant  Protection 
Center.  901  Hillsboro  St.  Oxford,  NC 
2756S.  Before  the  Administrator 
determines  whether  an  irradiation 
bdlity  is  eligible  for  approval,  an 
inspector  will  make  a  personal 
inspection  of  the  focility  to  determine 
whether  it  complies  with  the  standards 
of  paragraph  (bH2)  of  this  section. 
•        *        •        •        • 

Dona  in  Wsshlngfon,  DC,  this  IStfa  day  of 
(uly  1096. 
A.9lntiB(. 

Acting  Administrator.  Animal  and  Plant 
Heal  A  InspecUem  Service. 
(FR  Doc  96-18461  Filed  7-22-46;  8:4S  am) 


D9AHTMB(T  Of  THE  TREASURY 

Ofltea  of  TMR  Supanriaton 

12  CFR  Part*  802,  S16,  SaS,  66),  S6S, 
874 


(Nai 
RMiaSO-^AAM 

RaguMory  CtlMom  10  UnHoim 
Financial  matitutlona  Rating  Syatam 

AQBICY:  Office  of  Thrift  Supervision. 

Treasury  (GTS). 

ACnON:  Notice  of  proposed  rulemaking. 


In  s  related  document 
pubUsbed  in  the  July  18. 1996  issue  of 
tiie  Fqlaral  Kagislar,  the  Federal 
Finsndal  Institutions  Examination 
Council  (FFIEC)  requested  comment  on 
proposed  changes  to  the  Uniform 
Financial  Institutions  Rating  System 
(UFIRS).  In  this  document,  the  OTS  is 
proposing  to  make  conforming  changes 
to  its  regulations  that  cross-reference  the 
UFIRS.  The  efbct  of  tiiese  changes  will 
be  to  confirm  that  OTS  legulations  are 
intended  to  refer  to  the  UFIRS  as  revised 
bfim  time  to  time. 

DATE*:  Comments  must  be  received  on 
or  before  September  23, 1996. 
AMMCSaes:  Send  comments  to  Maiuger, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW..  Washington.  DC  20552. 
Attention  Docket  No.  96-69.  These 
submissions  may  also  be  hand-delivered 
to  1700  G  Street,  NW..  from  9  a.m.  to  5 
p.m.  on  business  days  or  may  be  sent  by 
facsimile  transmission  to  FAX  Number 
(202)  906-7755.  Comments  will  be 
available  for  inspection  at  1700  G  Street. 
NW.,  from  9  a.m.  until  4  p.m.  oa 
business  days. 

FOn  FURTHER  MPOMNATKM  OOHTACr: 
William ).  Magrini,  Senior  Project 
Manager.  Supervision  Policy.  (202)  906- 
5744.  Karen  Osterloh,  Counsel  (Banking 
&  Finance).  Regulations  and  Legislation 
Division,  (202)  906-6639  or  Deborah 
Dakin,  Assistant  Chief  Counsel,  (202) 
906-6445.  Regulations  and  Legislation 
EKvision.  Chief  Coimsel's  Office.  Office 
of  Thrift  Supervision,  1700  C  Street, 
NW.,  Washington.  DC  20552. 


'SMiootBOtaZ. 

•Dnignatloti  E.  "Slllldani  Guide  for  Sekction 
and  CallbnUon  of  DosliiiMf;  Sjfilami  far  Rajlulon 
PracaBlng,"  Anaricu  Saci«7  hi  TMdng  uid 
Manriill,  Amuul  Book  at  ASTM  SttiMtaRh. 


TART  tHRMMATMN; 

Lnropasal 

The  UFIRS  is  a  supervisory  rating 
system  used  by  the  OTS  and  other 
agencies  represented  on  FFIEC  to 
evaluate  the  soundness  of  depository 
institutions  on  a  uniform  basis.  The 
agencies  have  implemented  the  UFIRS 
through  CAMEL  ratings.  Under  CAMEL, 
the  agencies  have  orgusizad  the  relevant 
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UFIRS  factors  into  five  major 
(Capital  Adequacy,  Asset  Quality, 
Management,  Earnings,  and  Liquidity). 
FFIEC  has  proposed  changes  to  the 
UFIRS  system  that:  reformat  and  clarify 
the  rating  descriptions;  add  a  sixth 
rating  area  addressing  sensitivity  to 
market  risk;  emphasize  risk 
management  processes;  and  make  other 
changes.  Currently,  market  risk  is 
evaluated  within  other  rating  areas. 

Under  current  OTS  regulations, 
ratings  are  used:  (1)  To  define  "troubled 
savings  association"  for  purposes  of  the 
OTS  assessment  system,  12  CFR  502.1; 

(2)  to  determine  if  a  savings  association 
is  eligible  for  expedited  or  standard 
treatment  under  the  application 
processing  guidelines,  12  CPU  Part  516; 

(3)  to  determine  when  an  independent 
audit  is  required  for  safety  and 
soundness  purposes  and  to  determine 
whether  the  Director  may  waive  this 
independent  audit  requirement,  12  CFR 
562.4;  (4)  to  determine  when  the  OTS 
may  require  a  savings  association  and 
its  subsidiaries  to  provide  notification 
before  entering  into  transactions  with 
affiliates,  12  CFR  563.41;  (5)  to  define 
"eligible  savings  association"  for  the 
purposes  of  exempting  loans  to  small 
and  medium  size  businesses  and  farms 
&t)m  recordkeeping  requirements,  12 
CFR  563.170(c)(10); '  (6)  to  define 
"adequately  capitalized"  and 
"undercapitalized"  under  the  prompt 
corrective  action  regulation.  12  CFR  Part 
565;  (7)  to  determine  whether  a  savings 
association' should  be  reclassified  based 
on  supervisory  criteria  other  than 
capital  for  the  purposes  of  the  prompt 
corrective  action  regulation;  and  (8)  to 
define  a  savings  association  in  "troubled 
condition"  under  rules  requiring  prior 
notice  of  the  addition  of  any  iiulividual 
to  the  board  of  directors  or  the 
employment  of  any  individual  as  senior 
executive  officer,  12  CFR  574.9.^  Most  of 
these  regulations  currently  refer  to 
"CAMEL"  ratings.  Under  the  proposed 
changes  to  UFIRS,  the  "CAMEL" 
acronym  will  become  obsolete. 
Accordingly,  the  OTS  is  proposing  to 
revise  its  regulations  to  refer  more 
generally  to  the  UFIRS  as  it  may  exist 
bom  time  to  time  or  to  any  comparable 


I  In  lantiaiy  17,  IMS,  tb«  OTS  propoaed  to 
Bubclantjally  revile  12  CFR  SS3.170(c)  In  «  way  thai 
would  remove  parasnpti  (cKlO).  81  Fit  1 1&2  (fan. 
17. 1996).  If  that  propondamandmant  is  adopted, 
It  win  »up«r«ade  the  amendment  propoeed  here. 

'  The  OTS  previoualy  propoaed  a  rertoioji  to  the 
(spital  dlsthbutlona  regulation  at  12  C7R  563.134 
that  would  deRne  "tioubiad  condition"  by 
refarenoe  to  tlM  examinaliOD  tatblg  ayatem.  9ft  FX 
S235S  (Dec  9. 1W41  When  thet  legniallon  U 
flnetlwA  It  will  alao  mdude  appropriate  reiarencaa 
to  the  levlaad  UFIRS  lyalam. 


rating  system  that  the  OTS  may  adopt  in 
lieu  of  UFIRS. 

Two  other  minor  changes  are  also 
being  proposed.  First,  for  the  sake  of 
consistency  and  to  prevent  confusion, 
each  regulation  cross  referencing  UFIRS 
will  indicate  that  the  OTS  will  use  the 
most  recent  rating  (as  determined  either 
on-site  or  off-site  by  the  most  recent 
examination)  of  which  the  savings 
assodaUon  has  been  notified  in  writing. 
Currently,  some  of  the  cited  regulations 
include  this  provision,  while  otbera  do 
not  Additionally,  the  OTS  proposes  to 
clarify  12  CFR  562.4.  Currently,  that 
regulation  requires,  inter  alia,  all 
institutions  receiving  a  rating  of  3, 4  or 
5  to  obtain  an  independent  audit. 
However,  the  Director  of  the  OTS  is 
authorized  to  waive  the  Independent 
audit  requirement  for  these  institutions, 
if  the  Director  "determines  that  an  audit 
would  not  address  the  safety  and 
soundness  issues  that  caused  the  (lowj 
examination  rating."  To  be  more 
precise,  the  OTS  proposes  to  state  that 
a  waiver  may  be  granted  if  an  audit 
"would  not  provide  further  information 
on  safety  and  soimiinesa  issues  relevant 
to  the  examination  rating." 

The  OTS  request  comments  on  all 
aspects  of  this  aspects  of  this  proposal. 

n.  Reparting  and  Kacordkesping 
Kaquiremenls 

Reporting  and  recordkeeping 
requirements  in  this  proposed  nde  are 
cunenUy  found  in  12  CFR  563.41(e). 
563.170(c).  and  574.9.  These 
requirements  are  adilressed  in  the 
following  OMB  approved  packages: 
Control  Nos.  1550-0011, 1550-0083. 
and  1550-0032.  The  reporting  burden 
under  these  packages  remains 
tmchanged  under  the  rule. 

m.  Executive  Order  12*66 

The  Director  of  the  OTS  has 
determined  that  this  proposed  rule  does 
not  constitute  a  "significant  regulatoiy 
action"  for  the  purposes  of  Executive 
Order  12866. 

IV.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Public 
Law  104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  includes  a  fedeis) 
mandate  that  may  result  in  expenditure 
by  state,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required.  Section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 


promulgating  a  rule.  As  discusssd  in  the 
preemble,  this  proposed  rule 
incorporates  appropriate  (stations  to  the 
revised  Uniform  Financial  Institutions 
Rating  System  proposed  by  the  Federal 
Financial  Institutions  Examination 
Couiicil.*rhe  revision*  will  merely 
reduce  confusion  by  updating  the 
terminology  used  in  the  OTS  regulations 
to  reflect  the  current  rating  system.  The 
OTS  has  determined  that  tiie  proposed 
rule  will  not  result  in  expenditures  by 
slate,  local,  or  tribal  governments  or  by 
the  private  sector  of  $100  million  or 
more.  Accordingly,  a  budgetary  impact 
statement  is  not  required  under  section 
202  of  the  Unfunded  Mandates  Act  of 
1995. 

V.  Regulatory  FlexUiility  Act  Analysl* 

Pursuant  to  section  e05(b)  of  the 
Regulatory  FlexibiUty  Act,  the  OTS 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impai:t  on 
a  substantial  number  of  small  entities. 
The  OTS  does  not  anticipate  that  the 
application  of  the  revised  UFIRS  rating 
system  will  result  in  a  change  in 
composite  ratings  assigned  to  depository 
institutions.  Today's  proposed  rule  will 
merely  reduce  confusion  by  updating 
the  terminology  used  in  the  OTS 
regulations  to  reflect  the  current  rating 
system. 

LiatofSubiscis 

12  Cnt  Pari  502 

Assessments.  Federal  home  hwn 
banks,  Reporting  and  recordkeeping 
requirements.  Savings  associaHnns, 

12CFRPait5}e 

Administrative  practice  and 
prtxxdura.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

13  CFII  Part  562 
Accounting,  Reporting  and 

recordkeeping  requirements.  Savings 
associations. 

12  CFB  Port  563 

Accounting,  Advertising.  Crime. 
Currency,  Flood  insurance.  Investments, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  assixnations. 
Securities,  Surety  bonds. 

12  CFR  Part  565 

Administrative  practice  and 
procedure.  Capital,  Savings 
associations. 

12  CFR  Part  574 

Administrative  practice  and 
procedure.  Holding  ccmipanies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 
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Aattority  «aj  IwnMnrw 

Accordingly,  the  Office  of  Thrift 
Supervitiaa  propoca*  to  amend  ctiaptar 
V.  title  12.  Code  of  Federal  Regulations, 
as  ae(  forth  below. 

PART 


1.  The  authority  citation  for  part  502 
is  revised  to  reed  as  follows: 

12  U.S.C  1462b,  M63, 14S7. 


2.  Section  502. 1  is  amended  by 
revising  paragraph  (0  to  read  as  follows: 

iaot.1  A— t*— d  MiiiMiia. 


PART  S1»-APPLICAT10N 
PROCESSMQ  OmOBJNES  ANO 


3.  The  authority  citation  for  part  516 
continuee  to  read  as  follows: 

AKkarily:  S  U.S.C  552,  559;  12  U.S.C 
1462a,  1463, 1464. 

4.  Sectioo  516.3  is  amended  by 
revising  paragraphs  (a)(l)(i),  ftXlKO. 
and  (c)  to  reed  as  follows: 


fSIU 

(a)  •  *  • 
(D*  •  • 

(i)  The  savings  association  has  a 
composite  rating  of  1  or  2; 

•       *       •       «       • 

fb)*  *  • 
(D*  *  * 

(i)  The  savings  asaodation  has  a 
composite  rating  of  3, 4  or  5; 

(c)  Composite  rating.  Composite  rating 
means  the  composite  Dumehcai  rating 
assigned  to  the  savings  association  by 
the  OTS  under  the  Uniform  Financial 
Institutions  luting  System  (For 
availability,  see  S  516.1.)  or  an 
equivalent  rating  under  a  comparable 
rating  system  adopted  by  the  OTS,  and 
refers  to  the  most  recent  rating  (as 
determined  either  on-site  or  off-site  by 
the  most  recent  examination)  of  which 
the  savings  association  has  been  notified 
in  writing. 


PART  Saz-RBMILATORY 
REPORTMQ  STANDARDS 

5.  The  authority  citation  for  part  562 
continues  to  read  as  fbUowrs: 
■:  12  U.S.C  1463. 


6.  Section  562.4  is  amended  by 
revising  paiagrapb*  (b)(1)  ami  (c  X2)  to 
read  as  follows: 


iaif.4  Au«o(a««n«a 
•MnBianoetN 


({)  Definition.  For  purposes  of  this 
section  only,  a  tioublad  nvings 
asaodaUon  shall  he  defined  as  a  savings 
assodation  with  a  compoaite  rating  of  4 
or  5,  as  defined  in  §  5ie.3(c)  of  this 
chapter.  A  troubled  saving*  institution 
alao  includes  a  savings  association  in 
conservatorship  so  kmg  as  the 
assodation  requires  inoeasad 
supervisiaa  anid  examination  by  the 
OfBcs. 


(e)  •  •  • 
(2)"  •  • 
(U)*  •  • 

(A)  Has  s  compoaita  rating  of  4  or  5, 
as  defined  in  S  516.3(c)  of  this  chapter, 

9.  Section  563.170  is  amended  by 
revising  paragraph  (c)(10)(i)(B)  to  read 
OS  follows: 


|sm.i7i> 

oil 


(0  •  •  * 

110)*  *  • 

(i)  *  *  • 

(B)  Eligible  savings  auociation  means 
any  savings  association  that  is  well-  or 
adequately  capitalized,  as  defined  in 
part  565  of  this  chapter  and  was  either 

11)  Assigned  a  composite  rating  of  1 
or  2,  as  defined  in  $  516.3(c)  of  this 
chapter,  or 

12)  Asa^ned  a  composite  rating  of  3, 
as  defineain  §  516.3(c)  of  this  dupter, 


and  has  obtained  written  pannission 
bran  the  Regional  Ilirectar  to  employ 
this  axamptioo. 


PART  8>K— PROMPT  CORRECTIVE 
ACTION 

10.  The  authority  dlation  for  part  565 
continuas  to  read  as  follows: 
:  12  U.S.C  18310. 


(b)  •  •  • 

(1)  If  a  savings  ssaoclati<»  has 
received  a  compoaite  rating  of  3, 4  or  &, 
as  defined  at  S  516.3(c)  of  this  diapten 


(O*  *  • 

(2)  The  Director  may  waive  the 
independent  audit  requirement 
described  in  paragraph  (b)(1)  of  this 
section,  if  the  CKrector  determines  thst 
an  audit  would  not  provide  fiirther 
information  on  safety  and  soundness 
issues  relevant  to  the  examination 
rating. 


PART  Sn-OPERATK)N« 

7.  Tin  authority  dlation  for  part  563 
continuas  to  read  as  follo%vi: 

Ai4harJlr  12  U.S.C  375b,  1462, 1462a, 
1463, 1464, 1467a,  1468, 1817, 1828,  3806: 
42  U.S.C  4106. 

8.  Section  563.41  is  amended  by 
revising  paragraph  (e)(2)(ii)(A)  to  read  as 
follows: 

1563.41    l.aanaandattMrtranaae«ians 


11.  Section  S6S.4  is  amended  by 
revising  paragraphs  (b)(2)(iii)(B), 
(b)(3)(Ui)(B),  and  (c)(2)  to  read  as 
follows: 


(b)*  •  * 

(2)'   *  • 

(iii)*  *  * 

(B)  A  leverage  ratio  of  3.0  percent  or 
greater  if  the  savings  association  is 
assigned  a  composite  rating  of  1,  as 
defined  in  §  516.3(c)  of  this  chapter;  and 

(3)*  *  * 

{Ui)(A)  •  •  • 

(B)  Has  a  leveraoe  ratio  that  is  less 
than  3.0  percent  ifthe  savings 
assodation  is  assigned  a  composite 
rating  of  1,  as  defined  in  S  516.3(c)  of 
this  chapter. 
*       •       •       «       « 

(c)*  *  • 

(2)  Unsafe  or  unsound  practice.  The 
OTS  has  determined,  after  notice  and  an 
opportunity  for  hearing  pursuant  to 
S  565. 8(a),  tliat  the  savings  assodation 
received,  and  has  not  corrected,  a  lesa- 
thon-sstisfactory  rating  im  any  rating 
category  (other  than  in  a  rating  category 
spedficaUy  addressing  capital 
adequacy)  under  the  Uniform  Financial 
Institutions  Rating  System  (For 
availability,  see  §  516.1  of  this  chapter.), 
or  an  equivalent  rating  luder  a 
comparable  rating  system  adopted  by 
the  OTS.  Ratings  under  this  paragraph 
(c)(2)  refer  to  the  most  recant  ratings  (as 
determined  either  on-site  or  off-site  by 
the  most  recent  examination)  of  which 
the  savings  association  has  been  notified 
in  writing. 

PART  S74— AOQUamON  Of 
CONTROL  OF  SAVmOS 
ASSOCIATIONS 

12.  The  authority  dtation  for  part  574 
continues  to  read  as  follows: 

Antharily:  12  U.S.C  14e7s.  1817, 18311. 

13.  Section  574.9  is  amended  by 
revising  paragraph  (a)(5Mi)(A)  to  read  as 
follows: 


Fadml 
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above  addreso,  telaphnne:  (703)  518- 
6640,  or  tmaU:  n<«  laiialMiM  uagpn.  or 
Bdward  Dupcak,  Diraetnr.  OfBoe  of 
Investment  Sanicoa,  at  the  above 
addnaa,  telephone:  (703)  518-6620,  or 
E-mail:  oismaiMacua.gov. 


(A)  Has  a  compoaita  rating  of  4  or  5, 
aa  defined  in  S  S16.3(c)  of  this  chaptv; 

*       *       •       *        • 

Dated:  fuly  8,  ISM.      . 

By  the  Office  of  Thrift  Superviiion. 
loBadbMl-riiililii, 
ActiogDifecfor. 
IFR  Doc  96-18565  Filed  7-22-96;  8:45  ami 


NATIONAL  CREDIT  UNION 
ADMMMTRATION 

12CFRI^704 

Coipofsla  CradM  UnlofM 


:  National  Credit  Union 
Administration  (NCUA). 
ACnOH:  Proposed  rule. 

MJMMMV:  NCUA  recenthr  issued  a 
proposed  rule  to  revise  the  ragulstions 
governing  oorponte  credit  unions.  At 
tiie  time  the  propoaol  was  released, 
NCUA  indicated  that  special 
consideration  would  have  to  be 
provided  for  wholesale  corporate  credit 
unions,  due  to  their  unique  role  in  the 
credit  union  system.  NCUA  and  the  one 
wholesale  corporate  credit  union  that 
currently  exists  have  worked  together  to 
develop  this  proposal,  which  provides 
for  such  consideration.  This  proposal 
would  amend  the  regulations  on 
corporate  credit  unions  by  adding  a  new 
section,  to  follow  the  numbering  of  the 
recent  proposal,  governing  wholesale 
corporate  credit  unions.  Final 
provisions  governing  wholesale   * 
corporate  credit  unions,  as  well  as  other 
corporate  credit  unions,  will  be  adopted 
after  consideration  of  public  comments. 
DATES:  Comments  must  be  received  on 
or  before  September  3, 1996. 
AOOWSaES:  Comments  should  be  ' 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428.  Fax 
comments  to  (703)  518-6319.  Post 
comments  on  NCUA's  electronic 
bulletin  board  by  dialing  (703)  518- 
6480.  E-mail  comments  to 
boerdmaiiencua.gov.  Pieese  send 
oomments  by  one  method  only. 
FOn  FURmHrMRNaMTMN  comtact: 
Robert  F.  Schaler,  Acting  Diredor, 
Office  of  Corporate  Oedit  Unions,  at  the 


BoclvvaHl 

On  May  22. 1966,  NCUA  isausd  a 
proposed  rule  to  revise  the  regulations 
for  carporatB  credit  unions.  61  FR  28085 
(Jtme  4, 1996).  The  comraent  period 
expires  on  September  3, 1996.  The 
proposal  sets  forth  requirements  and 
authorities  that  would  apply  to  all 
corporate  credit  unions,  and  then 
provides,  through  appendices, 
additional  requirements  and  authorities 
for  those  corporate  credit  unions  that 
have  more  developed  infrastructures 
and  more  experienced  stsfiSL  Currentiy. 
the  credit  union  system  supports  one 
"wholesale"  corporate  credit  union, 
which  is  a  corporate  credit  union  that 
serves  corporate  credit  unions.  It  was 
expeded  that  this  wholesale  corporate 
credit  union  would  seek  to  obtain  the 
authorities  available  under  Appendix  B 
of  the  proposed  rule.  It  was  abo 
expeded  that  certain  adfusbnoits  to  the 
general  requirements  and  the 
requirements  of  Appendix  B  would 
have  to  be  made  to  allow  the  wholesale 
corporate  credit  union  to  fulfill  its  role 
as  an  ultimate  liquidity  provider  to  the 
system. 

NCUA  and  the  wholesale  corporate 
credit  union  have  worked  doeely  on 
these  adjustments,  pending  adoption  of 
final  revised  rules  governing  corporate 
credit  unions.  For  several  reasons, 
NCUA  has  determined  to  incorporate 
these  adjustments  into  the  proposed 
revisions  to  Part  704.  Firet,  the 
wholesale  corporate  credit  union  should 
have  the  assurance  that,  once  these 
adjustments  are  made  final,  it  will 
remain  entiUed  to  them,  unless  the 
regulation  is  changed.  Second,  the 
importance  of  the  wholesale  corporate 
credit  union  to  the  entire  credit  union 
system  warrants  public  comment  on  the 
adjustments.  Further,  the  adjustments 
should  be  standardized  in  the  event 
other  corporate  credit  unions  wish  to 
become  wholesale  corporate  ovdit 
unions.  Accordingly,  this  proposed  rule 
adds  a  new  Section  704.19  governing 
wholesale  corporate  credit  unions. 
Public  comment  is  requested.  Final 
action  on  this  proposal  will  coincide 
with  final  action  on  the  broader 
proposed  Part  704. 

Analysis 

Proposed  Section  704.19(a)  provides 
that  vvfaoleiale  corporate  credit  unions 


must  comply  with  Part  704,  unlaaa  than 
is  a  ipadfic  provision  to  the  oontraiy  in 
Saciiao  704.19.  Thus,  a  wholeaale 
oocponte  credit  union  that  wishes  to 
have  accaaa  to  the  broader  Invaatment 
powecs  of  Appendix  B  of  the  May 
propoaal  must  meet  the  general 
raquiiamonts  of  that  prt^posal,  eaoapt  as 
modified  by  Appondicse  B  and  C  and 
proposed  Section  704.19.  For  a 
wholeaale  corponte  oedit  imion,  wfaara 
Section  704.19  oonflicto  with 
Appendices  B  or  C  Section  704.19 
prevails. 

For  example.  Section  704.3(bMl)  of 
the  May  proposal  contains  a  general 
requirement  that  a  corporate  credit 
union  maintain  a  capital  ratro  of  4 
peroent  To  engage  in  Part  U  authoritias, 
though,  a  6  percent  ratio  is  required.  For 
a  wholesale  corporate  credit  iinion, 
however,  proposed  Section  704.19(bKl) 
requires  only  a  5  percent  ratio.  This  is 
partly  justiSed  by  proposed  Sedion 
704.19(c),  which  establishes  a  narrower 
limit  fbr  rid:  taking  than  is  kvailable  to 
other  corporate  credit  unions  with  Part 
D  authority.  It  is  also  justified  because 
of  the  membenhip  of  a  wholesale 
corporate  credit  union.  Senior  managers 
ofcurpurate  credit  unions  bsve 
spedoUzed  expertise  in  the  areas  of 
investments  and  asset  and  liability 
management.  NCUA  believes  that 
corporate  credit  union  managers,  as 
members  and  board  representatives,  will 
analyze  and  question  the  balance  sheet 
strength  and  financial  activities  of  the 
wholesale  corporate  credit  union, 
keeping  its  risk-taking  in  check.  Finally, 
the  lower  ratio  is  justified  because  a 
wholesale  corporate  credit  union  has  a 
greater  capadty  to  raise  paid-in  capital 
bom  non-credit  union  sources  if  the 
need  arises. 

Section  704.3(b)(2)  of  the  May 
proposal  provides  that  a  corporate  credit 
xmion's  monthly  reserve  transfers  are 
based  upon  the  level  of  its  reserve  ratio, 
which  is  calculated  by  dividing  the 
institution's  moving  daily  average  net 
assets  into  the  total  of  its  reserves  and 
undivided  eemings  plus  paid-in  capital. 
Where  the  reserve  ratio  is  greater  than 
or  equal  to  3  percent  but  less  than  4 
percent,  the  corporate  credit  union  must 
transfer  .10  percent  of  its  moving  daily 
average  net  assets.  Where  the  reserve 
ratio  is  less  than  3  percbnt,  the  corporate 
credit  union  must  transfer  .15  percent  of 
its  moving  daily  average  net  assets.  The 
amount  to  he  transferred  must  be 
calculated  monthly,  but  the  funds  may 
come  out  of  earnings  for  the  quarter. 
This  formula  is  maintained  even  for  a 
corporate  credit  union  operating  with 
Part  n  authorities. 

Proposed  Section  704.19(b)(2), 
however,  allows  a  wholesale  corporate 
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credit  unJoa  to  make  reserve  traiutais  at 
the  lesser  of  .10  percent  of  its  moving 
daily  average  net  aassis  or  the  amount, 
depending  on  its  reserve  ratio,  that 
would  be  required  under  Section 
704.3(c).  A  lower  requirement  is 
appropriate  to  provide  competitive 
wholosale  corporate  credit  union 
services.  Proposed  704.19(b)(Z)  also 
provides  that  reserve  tiansieis  may  be 
made  from  earnings  in  either  the  prior 
calendar  month  or  prior  twelve-  month 
period.  It  may  be  necessary  for  a 
wholesale  corporate  credit  union  to 
utilize  the  earnings  accumulated  over  a 
year,  rather  than  just  a  quarter,  to 
balance  occasional  short-lerm  losses 
with  overall  long-term  gain. 

Section  704.8(e)(1)  of  the  May 
proposal  requires  a  corporate  credit 
union  to  evaluate  the  risk  in  its  balance 
sheet  by  measuring,  at  least  quarterly, 
the  impact  of  a  300  basis  point  interest 
rate  shock.  A  corporate  credit  union 
must  structure  its  l)alance  sheet  so  that 
its  after-shock  MVPE  ratio  does  not  (all 
below  1  percent.  If  the  ratio  falls  below 
2  percent,  the  corporate  credit  union 
must  conduct  the  tests  monthly.  Section 
704.8(e)(2)  of  the  May  proposal  provides 
that  a  corporate  credit  union  must  limit 
its  risk  exposure  to  levels  that  do  not 
result  in  an  after-shock  decline  in  MVPE 
of  more  than  18  percent.  Pursuant  to 
Appendix  B,  a  corporate  credit  tmion 
with  Part  n  authorities  may  structure  its 
balance  sheet  so  that  its  MVPE  declines 
as  much  as  SO  percent  after  a  300  basis 
point  shock. 

Proposed  Section  704.19(c)  permits  a 
wholesale  corporate  credit  union's  after- 
shock MVPE  ratio  to  go  as  low  as  .75 
percent  and  restricts  the  absolute 
decline  in  MVPE  to  35  percent.  The 
MVPE  floor  was  loweiwl  in  the  belief 
that  the  1  percent  level  could  unduly 
restrict  a  wholesale  corporate  credit 
union  and  prevent  it  from  providing 
essential  services  to  members.  Since  the 
MVPE  floor  serves,  in  part,  as  a  cushion 
for  MVPE  modeling  errors,  lowering  the 
floor  requires  greater  assurance  that  the 
modeling  system  is  reliable. 
Accordingly,  proposed  Section 
704.19(c)(2)  requires  a  wholesale 
corporate  credit  union  to  obtain,  at  its 
expense,  an  annual  third-party  review  of 
its  asset  and  UabiUly  management 
modeling  system. 

In  light  of  the  forbearance  provided  in 
the  capital  and  MVPE  requirements, 
NCUA  believes  that  a  wholesale 
corporate  credit  union  should  operate 
with  a  lower  limit  on  the  permitted 
decUne  in  MVPE  than  prtivided  in 
Appendix  B,  Part  n.  The  proposed  limit 
is  consistent  with  the  level  of  risk  a 
wholesale  corporate  credit  union  should 
undertake  in  light  of  its  mission  to 


provide  liquidity  to  the  credit  onion 
system. 

Regnlalocy  Pmcadana 

Regulatory  Plmdbmy  Act 

The  NCUA  Board  oettifles  that  the 
proposed  rule,  if  made  final,  will  not 
nave  a  significant  economic  impact  on 
small  credit  unions  (those  under  $1 
million  in  assets). 

Papenrork  Ridaction  Act 

The  paperworic  requirements  of  this 
proposed  rule  are  incorporated  in  the 
requirements  set  forth  in  a  proposed 
rule  issued  by  NCUA  on  May  22, 1996. 
61  FR  28085  Oune  4, 1996).  NCUA 
invites  comment  on:  (1)  whether  the 
collection  of  the  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  NCUA,  including 
whether  the  information  will  have 
practical  utility;  (Z)  the  accuracy  of 
NCUA's  estimate  of  the  burden  of  the 
collection  of  information:  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(4)  ways  to  minimize  the  burden  of 
collection  of  information.  Comments  on 
the  collection  of  information  should  be 
directed  to  Ms.  Beauchesne,  at  the 
National  Credit  Union  Administration, 
1775  Duke  Street,  Alexandria,  Virginia 
22314-3428;  Fax  No.  (703)  518-6433;  E- 
Mail  Address:  SUEB@ncua.gov,  by 
September  3, 1996.  Comments  should 
also  be  sent  to  the  OMB  Desk  Officer  at 
the  following  adtlress:  Mr.  Milo 
Sunderhauf,  OMB  Reports  Management 
Branch,  New  Executive  Office  Building. 
Rm.  10202,  Washington.  DC  20530. 

Executive  Order  12812 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  It  states  that: 
"Federal  action  limiting  the  policy- 
making discretion  of  the  states  should 
be  taken  only  where  constitutional 
authority  for  the  action  is  clear  and 
certain,  and  the  national  activity  is 
necessitated  by  the  presence  of  a 
problem  of  national  scope."  The  risk  of 
loss  to  federally  iiuured  credit  unions 
and  the  NCUSIF  caused  by  actions  of 
corporate  credit  unions  are  concerns  of 
national  scope.  The  proposed  rule 
would  help  assure  that  proper 
safeguards  are  in  place  to  ensure  the 
safety  and  soundness  of  corporate  credit 
unions. 

Proposed  Part  704  applies  to  all 
corporate  credit  unions  that  accept 
funds  from  federally  insured  credit 
unions.  NCUA  believes  that  the 
protection  of  such  credit  unions,  and 
ultimately,  the  NCUSIF,  warrants 
application  of  the  proposed  rule  to  non 


federally  Insured  corporate  credit 
unions.  NCUA.  pursuant  to  ExeduUve 
Order  12612,  has  dsterminad  that  this 
rule  may  have  an  occasional  direct 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  However,  the 
potential  risk  to  the  NCUSIF  without 
these  changes  justifies  them. 

List  of  Snbiscls  in  12  CFK  Part  7M 

Credit  unions.  Reporting  and 
recordkeeping  requirements. 

By  the  National  Ciedit  Union 
Adminiitrstion  Board  on  July  16, 11)96. 
Becky  B«Jnr. 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  NCUA  proposes  to  amend  12 
CFR  Part  704,  as  proposed  to  be  revised 
at  61  FR  28098,  June  4, 1996,  as  follows: 

PART  704-CORPORATC  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Autbortty:  13  U.S.C.  1762, 178e(a),  1781, 
and  17B9. 

2.  Section  704.19  is  added  to  read  as 
follows: 

(704.19    Wtwlssals eorpocMi crsdH 


(a)  General.  Wholesale  corporate 
credit  unions  are  sxibject  to  the 
requirements  of  this  part,  except  as  set 
foi^  in  this  section. 

(b)  Capital.  (1)  A  wholesale  corporate 
credit  union  will  maintain  a  minimum 
capital  ratio  of  5  percent. 

(2)  A  wholesale  corporate  credit 
union  shall  make  reserve  tranabrs  at  the 
lower  of  .10  pen»nt  of  its  moving  daily 
average  net  assets  or  the  amount  that 
would  be  required  under  §  704.3(c). 

(i)  Required  transfers  are  to  be  made 
from  earnings  in  either  the  prior 
calendar  month  or  prior  twelve-month 
period.  Transfers  made  during  the  prior 
twelve-month  period  must  be  greater 
than  or  equal  to  the  aggregate  amount  of 
required  reserve  transfers  for  each  of  the 
months  in  that  twelve-month  period. 

(ii)  NCUA  and,  in  the  case  of  state- 
chartered  wholesale  corporate  credit 
unions,  the  state  supervisory  authority, 
must  be  notified  within  15  business 
days  of  the  close  of  any  calendar  month 
in  which  a  wholesale  corporate  credit 
imion's  required  reserve  transfer 
exceeds  earnings  for  that  month.  The 
notice  must  include  the  dollar  amounts 
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of  the  required  reserve  transfer  and 
earnings  for  that  month  and  for  the  prior 
twelve-month  period.  The  notice  must 
also  provide  an  explanation  of  why  the 
current  month's  required  reserve 
transfer  exceeded  earnings  for  that 
month. 

(c)  Asset  and  liability  management. 
(1)  In  conducting  the  interest  rate 
aansitivity  analysis  set  forth  in 
$  704.8(e)(l)(i),  a  wholesale  corporate 
credit  union  must  limit  its  risk  exposure 
to  levels  that  do  not  result,  at  any  time, 
in  an  MVPE  ratio  below  .75  pen»nt  or 
a  decline  in  MVPE  of  more  than  35 
percsnL 

(2)  A  wholesale  corporate  credit 
union  must  obtain,  at  its  expense,  an 
annual  third-party  review  of  its  asset 
and  liability  management  modeling 
system. 

(FR  Doc  96-1S4S3  Filed  7-22-96;  8:45  ami 


DEPARTMBn'  OF  TRANSPORTATION 


14  CFR  PwtB  91, 121, 127,  and  135 
[Deeksl  Na  a(7Ti  Natlcs  No.  M-4 

apeciai  FlIgM  Rules  ki  tha  VIcMty  Of 
iha  Rocky  Mountain  National  Paik 

tamat:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnoK  Notice  of  Proposed  Rulemaking; 
extension  of  comment  period. 


:  This  document  announces  an 
extension  of  the  comment  period  on  a 
Notice  of  Prtiposed  Rulemaking 
(NPRM),  which  proposes  to  establish  a 
Special  Pederal  Aviation  Regulation  to 
preserve  the  natural  quiet  of  Rocky 
Mountain  National  Park  from  any 
potential  adverse  impact  from  aircrsft- 
baaed  sightseeing  overflights.  This 
acticn  is  being  taken  to  rsctif|r  the 
disctepsncy  of  the  canunent  period 
closing  date  between  the  NPRM 
published  in  the  Federal  tsglsler  and 
the  closing  date  of  the  NPRM  located  in 
the  FAA  Rules  Docket. 
DATES:  Comments  must  be  received  on 
or  before  August  19, 1996. 
AOOWMEB:  Connnents  on  this  NPRM 
should  be  mailedrin  triplicate  to: 
Federal  Aviation  Administntian.  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200).  Docket  No.  20577. 
BOO  Independence  Avenue  SW., 
Washington.  DC  20591.  Comments  may 
also  be  sent  electranically  to  the  Rules 
Dodcet  by  using  the  IbUovring  btamel 


address:  nprmantsOmaiI.hq.ba.gov. 
Comments  must  be  marked  Oodat  No. 
28577.  Comments  may  he  examined  in 
the  Rules  Dodcet  in  Room  915G  on 
weekdays  between  8:30  a.m.  and  5:00 
p.m..  except  on  Federal  holidays. 

mippuBiBfTMn  wromumcm. 

Background 

Notice  No.  96-4  was  pisced  on 
inunedials  display  at  the  FedersI 
Kagisiar  on  May  10, 1996,  and 
published  on  May  IS.  1996  (61  FR 
24582).  This  Nodoe,  as  published, 
provided  for  a  90  day  comment  period 
to  doee  on  August  13, 1996.  The  FAA 
Rules  Docket  inadvertently  stamped  the 
wrong  date  aa  the  copy  of  the  notice 
located  in  the  docket  rtxim  at  FAA 
Headquarters  that  comments  to  Notice 
No.  96-4  must  be  received  on  or  before 
August  18, 1996,  which  hlls  on  a 
Sunday.  To  sfiiord  all  interested  persons, 
especially  those  who  relied  on  the 
dosing  date  of  the  comment  period 
provided  for  in  the  FAA  Docket,  the 
opportunity  to  comment  on  the 
proposal,  the  FAA  extends  the  comment 
period,  as  published  in  the  Fadarai 
Register,  to  coindde  with  the  closing 
date  of  the  comment  period  as  provided 
6ir  in  the  FAA  Docket.  Therefoni 
comments  on  this  Notice  should  be 
received  on  or  befrae  August  19. 1996. 

Extanskm  of  CaBmieat  Period 

The  comment  period  dosing  date  on 
Notice  No.  96-4,  Spedal  Flight  Rules  in 
the  Vicinity  of  the  Rocky  Mountain 
National  Park,  is  hereby  extended  to 
August  19, 1996. 

Issued  in  Washington,  DC  on  July  17. 1996. 
Hareld  W.  Bmiar, 

Acting  Prngnm  Director  for  Air  Traffic, 
Airspace  ManageatenL 
IFR  Doc  96-18552  FtM  7-22-96;  6:45  ami 


DEPARIMBIT  OF  THE  TREASURY 


19  CFR  Part  194 

MNISIS^AMI 

Country  Of  Orlgbi  MarMng 


MSBY:  Customs  Sarvioe.  Traesury. 
actwn:  NoUoe  of  proposed  rulemaking: 
■oUdUtitm  of  comments. 

MMART:  In  response  to  commenU 
received  concerning  an  Advance  Notice 
of  Proposed  Riilemiiking  published  by 
Customs  on  Felsuary  2. 1905.  legeiding 


the  need  for  country  of  origin  marking 
lequiisments  for  frozen  imported 
produce,  and  in  further  consideration  of 
Customs  duty  to  prescribe  marking  rules 
for  imported  merchandise  when 
necessary.  Customs  proposes  to  amend 
its  regulations  to  require  that  the 
country  of  origin  of  imported  produce 
be  nuAed  on  the  front  panel  of 
packages  of  frozen  produce  in  order  for 
the  marking  to  comply  with  the 
statutory  requirement  that  it  be  in  a 
"conspicuous  place".  This  amendment 
is  pn^ioead  to  ensure  a  uniform 
standard  for  the  country  of  origin 
m«i4ring  of  frozen  produce. 
CMTGB:  Comments  must  be  received  on 
or  before  September  23, 1996. 
AOOnrwril  Written  comments 
(prefarably  in  triplicate)  may  be 
addressed  to  the  Regulatians  Branch, 
Office  of  Regulstians  and  Rulings.  U.S. 
Customs  Service,  Franklin  Court  1301 
Constitution  Ave.,  NW.,  Washington, 
DC  20229.  Comments  submitted  may  be 
inspected  at  the  Regulations  Branch. 
Office  of  Regulatians  and  Rulings.  U.S. 
Customs  Service.  FrenUin  Court,  1099 
14th  Street.  NW..  Suite  4000. 
Washington.  DC 

FOR  FURTHBI  WFOMfMIMN  CONTACR 
David  Cohen,  Special  Qessification  and 
Marking  Brandi,  Office  of  Regulations 
and  Rulings  (202-482-6980). 

aUPPI  rMrKTAHT  wtoihatiomi 

Backgrooad 

Section  304  of  tfie  Tuiff  Act  of  1930. 
as  amended  (19  U.S.C.  1304),  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  (or  its  container)  imported 
into  the  United  States  shall  be  marked 
in  a  conspicuous  place  as  legibly, 
indelibly,  and  permanently  as  the 
nature  of  the  article  (or  its  oontainv) 
will  permit,  in  such  a  maimer  as  to 
indicate  to  the  ultimate  puichaser  in  the 
United  States  the  English  name  of  the 
country  of  origin  of  the  article.  Failure 
to  mark  an  article  in  accordance  mth 
the  requirements  of  19  U.S.C  1304  may 
result  in  the  levy  of  an  additional  duty 
often  percent  ad  valorem.  Part  134. 
Customs  Regulations  (19  CFR  Part  134), 
implements  the  country  of  origin 
marking  requirements  and  exceptions  of 
19  U.S.C  1304.  This  document  concerns 
the  correct  country  of  origin  marking  far 
packages  of  frozen  imported  produce 
pursuant  to  19  U.S.C  1304  and  19  CFR 
part  134. 

Ctisfoms  Ruling  and  Court  Action 
On  May  9. 1988,  Noccal/Croaettl 
Foods,  Incorporated,  and  other 
Cahiomia  packers  of  domestically- 
grown  (noauoe  requested  a  ruling  bom 
Customs  ooDoaniing  what  conatitutad  a 
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con^icuoiu  place  far  ooimtiT  of  ailgtn 
miirking  on  packogn  of&xam  praduce, 
i.e.,  whethar  tha  xnaiking  shoula  be 
located  on  the  front  or  coma  other  panel 
or  the  package  and  in  what  type  size  and 
style  it  should  appear.  The  rsmjest 
asked  Customs  to  detaimitte  trhether 
packaged  frozen  imported  produce  was 
considered  marked  in  a  conspicuous 
place  if  the  maridng  did  not  appear  on 
the  front  panel  of  the  package  bi 
prominent  lettering.  Sample  packages 
which  were  not  marked  on  tneir  frcmt 
panels  were  submitted  with  the  niUng 
request  On  November  21, 19S8, 
Custom*  issued  Headquatten  Ruling 
Letter  (HRL)  731630,  and  staled  that  all 
of  the  samples  that  the  domestic  packers 
submitted  complied  with  the  country  <rf 
ori^n  maAing  leqxiirementa.  Customs 
found  that  the  country  of  origin  malting 
on  psrkage*  of  Uronn  imported  produce 
was  not  required  to  appear  oo  tne  boot 
panel  of  the  package,  be  in  lettaiing  at 
teest  as  prominent  as  the  product 
deacripUop,  and/or  appear  in  a  color  or 
typaatyle  Tirldly  contraating  with  the 
real  of  the  boBt  panel  to  be  oonsidarad 
conspicuous. 

The  packers  obtained  judicial  raviaw 
of  tlie  Cnatasns  dalenninatian  in  HKL 
731S30  by  the  Court  of  InlanialiaBal 
Trade  (CrD.  Norcai/Omtetti  Food*,  Inc. 
V.  U.S.  Customi  Serrics,  IS  OT  60,  758 
F.Supp.  729  (OT  1991)  INorcal  I).  In 
Norcal  I,  the  Court  disagreed  with  the 
ruling  and  held  that  fnaea  produce  is 
not  marked  in  a  coospicoous  place 
anlees  it  is  marked  on  the  front  panel  of 
thepKkage. 

1  examination  of  the  sample 
^1  supplied  to  Customs,  me  Court 
I  that  the  only  consistency  in  the 
country  of  origin  marking  of  fronn 
imported  proouce  was  the  inconsistency 
of  where  manufacturers  chose  to  place 
the  marking.  The  Court  found  that  most 
often  the  marking  was  lost  among 
infomatian  denoted  io  various  small 
typebce*  which  appeared  on  the  back 
or  side  panels  of  the  peckage.  The  Court 
slated  that  producers  were  reluctant  to 
oooapicuously  display  the  source  of  the 
food,  and  that  the  result  of  these 
inomuistancies  was  that  cnatomers 
could  not  be  assured  of  easily  finding 
the  country  of  origin  marking,  even 
upon  reasonable  inspection  of  the 
package.  The  Court  stated  that  this  was 
a  situatiaa  at  cross-purposes  with 
Congress'  attempt  to  ensure  that  ' 

consumers  know  of  the  country  of  origin 
of  imported  goods  before  they  decide  to 
purchase  the  perticular  product 

The  court  look  judicial  noUoe  of  the 
common  method  of  displaying  the 
merchandise  in  shelved  free2ers  or 
frozen  bod  bins  with  the  front  panel  in 
view  and  the  reer  panel  obaciued.  The 


Court  faund  that  boxen  vegelriiles  i««e 
cammoaly  marfcalad  in  long,  low 
fnieasw  with  open  tope,  or  wall- 
mounted  bvesers  witn  glass  doors,  and 
that  acona  to  frozen  produce  is  limited 
and  sometimes  awkward,  given  that  the 
produce  must  not  defrost.  The  Court 
further  fotmd  that  packages  are  usually 
displayed  so  that  only  the  front  panel  is 
clearly  visible.  Further,  because  the 
packages  are  frozen  and  cold  to  the 
touch,  and  because,  at  least  in  upright 
freezers,  the  6«eaar  door  must  be  bald 
open,  the  Court  found  that  customers 
are  unable  to  acaa  the  labels  on  frozen 
produce  as  easily  as  those  on  dry  goods 
or  other  produce  that  an  not  frozisi.  AH 
of  these  tactots,  aoconllns  to  the  Court, 
prevent  consumers  fcoor  having  the  - 
opportunity  to  see  the  country  of  origin 
maxklogthat  is  sacloded  »9nnnp  the 
small  {Hint  on  the  back  ofapaauge. 

The  Court  faund  the  analogy  in  me 
ruling  to  the  placement  of  nutritional 
inibrmation  on  packages  unconvincing, 
because  that  innimation  was  not 
re(piirwl  inicnmation  at  that  time.  In 
oootraat,  it  found  a  mora  persuasive 
Siialagy  in  the  Food  and  IJrug 
Admlnlattatinp  CFDA)  requirement  that 
parkagea  dlsrlnae  the  weiight  of  their 
oonlenis  om  tha  piiacipal  display  panel 
Such  quantity  of  oentanis  disclosure 
must  be  a  certain  size  and  located  on  the 
front  or  mod  prominent  panel  of  the 
package. 

Tha  Court  also  ofaaarved  that  certain 
parkagaa  of  frozen  produce  listed  the 
name  and  U.S.  adrtiaas  of  the 
manidactmar  and  biled  lo  indicate  the 
country  of  origiB  in  close  proximity  as 
required  under  the  Customs 
Regulationa.  Applying  19  CFR  134.46, 
the  Court  held  that  if  the  words  'XI.S.." 
or  "America,"  or  a  United  Stales 
address  appeared  on  those  labels,  the 
article  would  have  to  be  marked  to 
indicate  the  country  of  origin  in 
letteriug  of  at  least  a  oomparable  size. 

The  uiurt  concluded  by  Biuling  that, 
although  Customs  had  routinely 
interpreted  "conspicuous"  through  19 
CFR  134.41(b),  Customs  failed  in  its 
issuance  of  HRL  731830  to  follow  the 
clear  meaning  of  the  statute  or  the 
regulation.  Section  134.41(b)  of  the 
Customs  Regulations  provides,  in  part, 
that  the  country  of  oi^in  marking 
should  be  easily  found  by  the  ultimata 
purchaser  and  read  without  strain.  For 
packages  of  imported  frozen  produce, 
the  Court  found  that  the  country  of 
origin  marking  requirements  were  not 
met  by  the  present  practice  of  indicating 
the  country  of  oriffin  maridng  oo  the 
back  or  side  panels. 

The  Court  remanded  the  matter  to 
Customs  with  directioiu  to  issue  a  new 
ruling.  Pursuant  to  the  court's  order  in 


Norcal  I,  Customs  iasuad  Treasury 
Dedaion  (T.D.)  91-48  (58  PR  24115, 
May  28, 1991),  whidi  requlrad  die 
country  of  origin  marking  for  frozen 
prtxhice  to  be  placed  on  the  front  panel 

of  the  package.  

The  government  appeeled  the  CITs 
decision  to  the  United  States  Court  of 
Appeals  for  the  Federal  C3rcuit  (CAFC) 
on  the  ground  that  the  CTT  lacked 
furisdicUon.  Norcal/Crosetti  Foods,  Inc. 
V,  U.S.,  (Appeal  ^4o.  91-1295),  10 

FedOr. ,  963  F.2d  356  (CAFC  1982) 

(Norcal  fl).  In  Sorcal  U.  the  CAFC 
reversed  the  judgment  of  the  CTT  and 
remanded  the  case  with  instructions  to 
diamiaa  the  complaint  for  lack  of 
juriadiction:  the  Court  held  diet  since 
the  peckers  had  not  exhaualad  Uieir 
administrative  remedies,  their  daima 
were  not  properly  beiora  the  CIT.  The 
CAFC  intUc^sd  Aat  a  propor  course 
would  have  been  for  the  packets  to  file 
a  domestic  interested  party  petition 
with  Customs  under  section  516  of  the 
Tariff  Act  of  1930,  aa  amended  (19 
U.S.C  1518). 

The  Section  916  PsCftiDn  and  Agancy 

Action  (1993) 

A  Section  516  peHtion  was  initiatad 
by  letlen  dated  Janaaty  13  and  January 
29, 1903,  and  Bled  with  Customs 
pursuant  to  part  175,  Customs 
Regulations  (19  CFR  part  175).  Tha 
patiUonan  wren  Norcal/Croaatti  Foods, 
Incorporated  and  Pattaraon  FNoan 
Foods,  Incorporated,  California  packers 
of  produce  gitnro  doraeaticaUy.  Hie 
Inteniatianal  Btotharfaood  of  Taanutars, 
on  b^ulf  of  its  Local  912,  also 
submitted  a  petition  by  letter  dated 
February  24, 1093,  supporting  the 
Norcal  and  Pattersoo  patitioa 
(hereinafter,  the  petlUoos  are 
collectively  refeirsd  to  as  the  NorcaL 
petition).  'The  Norcal  petition  asked 
Customs  to  reconsider  its  position  in  . 
HRL  731830,  and  to  adopt  die  findings 
of  die  CTT  in  Norcal  I. 

The  petitioners  contended  that  frozen 
imported  produce  is  not  marked  in 
accordance  with  the  requirement  of  19 
U.S.C.  1304  that  the  country  of  origin 
shall  appear  in  a  conspicuous  place: 
under  a  correct  application  of  19  U.S.C. 
1304,  the  country  of  origin  muat  appear 
on  the  front  panel  of  a  package  to  be 
considered  as  marked  in  a  conspicuous 
place.  These  domestic  producers  argued 
further  that  Customs  standards  for  £e 
size  and  prominence  of  such  markings 
were  not  in  conformity  with  19  U.S.C. 
1304.  Supporting  materials  fofthe 
petition  Iricluded  samples  of  frozen 
produce  packagsa.  These  samples  were 
alleged  to  be  illustrative  of  labels  that   . 
for  various  reasons,  were  not  in 
compliance  with  the  marking  rules:  e.g.. 
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miiring  iniirHtigff.  tllflglMft  mtilringg. 
and  markings  that  ware  not  in  a 
"conspicuous  place."  The  allagatiODs 
dosely  mirrored  the  allegations  In  the 
complaint  [filed]  and  the  CITs  finHingn 
in  Afeircay /. 

Customs  published  a  notice  in  the 
Federal  "»t*«'— ■  on  September  9, 1993 
(58  PR  47413),  edvising  the  public  of  the 
petitioners'  contentions  and  soHdtins 
public  comments  on  the  issues  raisedln 
the  petition.  Also  in  this  notice. 
Customs  effisctivaly  suspended  the 
effective  date  of  TD.  91-48  by 
reinstating  HRL  731830.  Seventy-one 
comments  were  submitted  in  responae 
to  the  Norcal  petition. 

Approximately  half  of  the  public 
comments  expressed  support  for  the 
Norcal  petition  to  require  the  country  of 
origin  marking  of  frozen  imported 
ptodoce  to  appear  on  the  boai  panel  of 
the  packaging.  These  commenten 
preaeoted  data  and  arguments 
concerning  the  nature  of  frozen  produce 
and  the  manner  of  its  storage  ana 
praaentation  for  sale,  contending  mainly 
that  the  inherent  coldneas  of  boxen 
produce  makes  the  packaging  more 
cumbersome  to  haiwlle  tlmn  other  food 
products.  These  commenten 
accordingly  conduded  that  the  ultimale 
purchaser  is  likely  to  examine  the 
produce  in  haste,  and  is  not  likely  to  see 
country  of  origin  marking  wdiich 
appears  on  the  bade  or  aide  panel  of  the 
padiaging. 

Some  respondents  alao  expressed 
concern  that  frozen  produce  packaging 
tends  to  aocumulale  boat  while  being 
sfored  in  refrigeratore,  such  that  the 
country  of  origin  marking  often  becomes 
obscured  in  a  way  that  is  unique  to 
frozen  produce.  In  view  of  these  factors, 
it  was  argued,  country  of  origin  marking 
which  does  not  appear  on  the  front  of 
these  frozen  produce  packages  caimot 
be  considered  in  a  conspicuous  place, 
and  cannot  meet  the  staiuiard  stated  at 
19  CFR  134.41(b)  that  marking  must  be 
easily  found  and  read  without  strain. 

Commenters  opposed  to  the  Norcal 
petition  tended  to  dismiss  these 
contentions  as  unfounded.  These 
commenters  claimed  that  there  was  no 
reason  to  establish  a  different  marking 
location  for  frozen  produce  packages  as 
oppoaed  to  other  imported  artides. 
liey  did  not  see  the  temperature  of  the 
package  as  a  fundamental  obstade  to 
handling  a  frozen  produce  package  and 
turning  it  over  to  find  country  of  origin 
maridng.  They  assert  that  even  the 
information  appearing  on  the  front 
panel  probably  caimot  be  read  without 
picking  up  the  package. 

The  petitioners,  as  well  as  several 
subsequent  commenters,  submitted  for 
consiOBraUon  samples  of  frozen  produce 


packaging  as  eviiteioe  of  common 
maridng  mactioes  wfaidi  were  said  to  be 
short  of  the  statutory  standards  for 
permanence,  legibility,  and 
conspicuousness.  All  the  martdngs 
shown  on  the  sample  packages  appear 
on  the  back  panel.  One  major  category 
of  sample  peckages  consisted  of 
rectangular  packages  on  which  all  the 
printed  informatitna,  except  the  country 
of  origin  marking,  is  pre-printed.  The 
country  of  origin  instead  is  evidently 
stamped  af^er  tbepeckage  is  filled  with 
frozen  produce.  The  quality  of  this 
marking  tends  to  be  poor,  and  for  the 
most  part  does  not  satisfy  existing 
standards  fior  permanence  and  le^illty. 
The  location  is  quite  inconsistent 
between  various  paduges  iirthe  same 
batch.  Somalimas  the  lettaring  is 
stamped  over  pre-printed  in^mation; 
sometimes  it  is  sideways  or  crooked; 
and  sometimes  it  is  smudged.  These 
stamped-OD  markings  are  insuffident 
under  the  current  statutory  criteria  of  19 
U.S.C  1304,  particularly  as  regards 
legibility,  inoelibility  and  permanence. 

Cominenlere  oppcned  to  the  petition 
believe  that  these  defects  shouU  be 
remedied  by  enforcement  under  the 
regulations  of  current  standards 
governing  legibility,  permanence, 
indelibility  and  conspicuous  placement, 
and  that  there  is  no  oompelliiu 
evidence  that  tha  current  regulations  are 
inadequate. 

Other  sample  padcages  submitled  by 
the  patitionras  and  other  commenten, 
«diile  markad  permanently  and  legibly 
under  current  standards  (on  the  back 
panel),  showed  geographic  markings  or 
names  which  could  crests  confusion  or 
be  misleading  as  to  the  country  of  origin 
of  the  frozen  produce.  Some  such  names 
or  markings  were  part  of  the 
distributors'  trademarics,  while  olhere 
used  generic  names  for  vegetable 
products  in  potentially  confusing  ways. 
The  petiUonera  and  other  commenten 
argue  that  the  remedy  for  these 
potentially  confusing  or  misleading 
markings  is  country  of  origin  marking 
which  appears  uniformly  on  the  front 
panel  of  toe  package.  They  believe  the 
ultimate  purchaser  is  less  likely  to 
insped  frozen  produce  on  its  back  panel 
lo  ascertain  its  country  of  origin  when 
the  front  panel  of  the  packaging 
indicates  in  print  a  reference  to  a  locale 
in  a  country  other  than  the  country  of 
origin. 

(!!ommenten  oppoeed  to  the  petition 
do  not  believe  tlml  ultimate  putchaaen 
are  deceived  by  such  references.  One 
opponent  indicated  that  while  in  some 
cases  m«rHng  on  the  front  panel  of  the 
peckage  may  be  needed,  it  is  not 
generally  necessary  if  the  current 
regulations  were  enforced  in  all  < 


One  of  the  sample  naffcagas  aheady  baa 
been  the  subject  ofcaneotiTe  action  and 
a  ruling  by  Customs.  See,  HRL  73S085 
(June  4, 1993)  (Mixad  boxen  vegetables 
sold  as  "American  Mixtures"  required 
to  have  counliy  of  origin  marking  on 
front  of  padage  to  be  considerad 
conspicuously  marked;  Customs 
indicated  at  that  time,  however,  that 
marking  on  the  back  could  be 
permissible  in  the  absence  of  potentially 
confusing  words  or  marks). 

In  T.D.  94-5  (58  FR  88743,  Dscamber 
29, 1993),  Customs  issued  a  final 
interpretive  ruling  based  on  the     ' 
comments  described  above  which  were 
raoeivad  in  responae  to  the  September  9, 
1093,  Federal  Kagiatar  notice.  T.D.  94- 
5  stated  that  bad:  panel  marking  was 
insuffident  and  front  panel  marking  of 
country  of  origin  was  required  in  a 
specified  tjrpe  size  and  style  designed  lo 
match  the  net  weight  or  quantity 
marking  of  the  product  undar  die  Pood 
Labeling  Regulation*  (21  CFR  lOl.lOS). 
In  TJ).  94-5.  Customs  modified  TD. 
91-48  by  requiring  that  conspicuous 
marking  within  tin  meeniitg  of  TJ3. 91- 
48,  ihaU  be  limited  to  marking  which 
corapliee  with  the  additional 
spedfications  for  type  size  and  shrle  set 
forth  in  T.D.  94-5.  The  efiecUve  date 
initially  established  far  the  dedsi<m  in 
TX).  94-5  was  May  8, 1994,  in  order  to 
allow  importen  time  to  modify  their 
packaging.  On  Maich  29, 1994, 
however.  Customs  issued  two  Fadaral 
Kagislar  documents:  One  (59  FR  14458) 
suspending  the  compliance  date  of  May 
8. 1994.  for  parties  adversely  affcrlad  Iqf 
the  country  of  origin  marking 
requirements  specified  in  T.D.  94-5, 
and  the  other  (59  FR  14579)  giving 
notice  of  its  intention  to  adopt  a  new 
compliance  date  of  ]anuary  1, 1995,  and 
aolidtins  comments  on  both  the 
proposed  compliance  date  and  on  the 
specifications  regarding  type  size  and 
style. 

In  response  to  T.D.  94-5,  however,  an 
action  was  filed  with  the  Court  of 
International  Trade  on  behalf  of 
American  Frozen  Food  Institute, 
Incorporated,  and  National  Food 
Proomsore  AssodaUon,  which 
challenged  the  Customs  decision.  In 
American  Frozen  Food  Institute,  Inc.:  et 
al.  v.  The  United  Slates,  (Slip  Op.  94- 

97),  18  OT ,  855  F.Supp.  388  (OT 

1994),  the  err  ruled  that  because 
Customs  had  cboeen  to  promulgate  front 
penel  maridng  in  combination  with 
other  requirements  needing  APA 
(Administrative  Procedure  Act,  5  U.S.C 
553)  rulemaking  procedures,  the 
entirety  of  T.D.  94-5  coold  not  stand. 
The  Court  accepted  the  government's 
position  that  to  the  extent  the  front 
panel  marking  portion  of  T.D.  94-S  was 
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separable  from  the  other  portioas  of  the 
ru  ing  it  coDstituted  an  ioteipntive 
ruling.  However,  the  court  found  that 
the  type  size  and  style  portion  of  the 
ruling  functioned  as  a  legislative  ruling, 
as  Customs  had  selected  a  narrow  range 
of  sizes  and  styles  bom  a  braad 
spectrum  of  type  sizes  and  styles  that 
could  be  considsred  conspicuous. 
Accordingly,  the  Court  found  that  the 
selection  of  type  size  and  style 
requirements  imposed  additional 
requirements  which  were  not 
promulgated  as  a  legulatian  in 
accordance  with  APA  rulemaking 
procedures. 

Ttw  court  further  concluded  that 
because  the  fidl  rulemaking  process  had 
not  been  followed,  it  would  not  rale  on 
wfaetfaer  T  J}.  94-S  was  acceptable 
substantively.  Since  the  court  declared 
TD.  94-5,  in  its  entirely,  null  and  void, 
there  is  no  dedslan  on  the  1993 
petitions  of  the  domestic  interested 
parties.  On  September  8, 1995.  Customs 
received  notice  from  Dean  Foods 
Vegetable  Company  (Deen  Poods)  that  it 
had  purchased  the  assets  of  Norcal/ 
Cmaetd  Foods.  Incorporated.  Dean 
Foods  stated  that,  as  Norcal/  Crosetti's 
successor  in  interest,  it  no  longer 
supported  the  petition  and  it  withdrew 
the  comments  submitted  by  Norcal/ 
Crosetti  Foods  in  response  to  Customs 
solicitation  of  comments.  However,  the 
petitions  of  Patterson  Froean  Fooda, 
Incorpurated,  and  the  International 
Brolhartiood  of  Teamsters,  on  bdialf  of 
its  Local  912,  are  still  pending. 


In  view  of  the  foregoing  beckground. 
Customs  is  exercising  its  authority 
under  19  U.S.C  1304(a)(1)  to  prescribe 
by  regulation  reasonable  methods  of 
marking  and  a  conspicuous  place  on  the 
article  (or  container)  where  the  marking 
must  appear  on  packages  of  frozen 
produce.  As  the  foregoing  history  of  the 
issue  illustrates,  the  question  of  marking 
of  frozen  impoitad  pixxluce  has  been 
embroiled  in  eight  years  of  procedural 
disputes  and  Utigalion.  In  an  attempt  to 
disentangle  the  issue  from  this  history, 
to  provide  complete  regulatory  due 
process,  and  to  fiicilitate  a  fxmix 
sxamiiution  of  the  substantive  iasues 
involved.  Customs  chose  to  publish  an 
advance  notice  of  propoaed  rulemaldng 
(ANFRM).  60  FR  8464  (1999).  Cuatcms 
published  the  ANFRM  on  February  2, 
1995,  and  solicited  comments  with 
isspect  to  the  marking  requirements  for 
frcnen  imported  produce.  The 
comments  leceived  sre  summarized 
below. 

In  addition.  Customs  has  considered 
and  drvwn  upon  evidence  and  opinions 
in  the  record  of  this  matter,  including 


public  comments  received  since  the  Hrst 
ruling  request  and  the  various  court 
opinions.  These  have  been  considered 
fdr  whatever  persuasive  authority  they 
may  have  regardless  of  whether  they 
were  submitted  in  response  to  the 
ANFRM  or.  in  the  case  of  {udidal 
opiniffiis,  are  legally  binding. 

Summary  of  Commenls  Received  in 
Betporae  to  the  ANPJQt. 

A  total  of  BIty  comments  were 
submitted  in  response  to  the  February  2, 
1995,  ANFRM.  The  commenters 
included  a  number  of  trade 
mgmiiMioas,  companies  in  the 
business  of  nanu&ctxirlng,  processing, 
and  distributing  frozen  produce,  a  non- 
proBt  organization,  the  Canadian 
govenunent.  members  and  officials  of 
the  International  Brotherhood  of 
Teamsters;  the  OiHtnnlia  Department  of 
Justice,  and  a  U.S.  manubctuter  of 
semiconductors,  personal  computers, 
and  communications  products.  In 
addition  to  general  comments.  Customs 
itrvlted  specific  comments  i 
several  issues,  many  of  which  havel 
incorporated  into  this  doctunent. 

In  response  to  the  issues  that  Customs 
raised  in  the  ANFRM  as  to  whether 
there  are  cunant  abuses  in  the  country 
of  origin  marking  of  imported  packages 
of  frozen  produce,  the  commenters  in 
fovor  of  frtmt  panel  marking  claim  that 
many  tmporian,  prooaaaors.  and 
distributon  of  froen  produce  neglect  to 
mark  pediages  of  frozen  imported 
produce  al  all.  In  support  of  this 
position,  they  submitted  several 
samples  of  what  they  believe  to  be  non- 
complying  labels.  Some  commenters 
also  indicated  that  the  marking  vires  not 
conspicuous  because  the  marking  was 
in  an  inconspicuous  place,  the  type  size 
was  loo  small,  or  the  ink  was  smeared. 
Commenters  opposed  to  a  proposed 
rulemaking  contend  that  they  are 
unaware  of  any  abuses  with  respect  to 
the  country  of  origin  marlung  of  frozen 
produce  and  believe  that  there  is  no 
need  to  provide  specific  marking 
requirements  for  frozen  produce.  They 
stated  that  any  pioblenis  vrith  the 
country  of  origin  marking  of  froxen 
produce  can  be  addressed  through  a 
case-by-case  basis  rather  than  additional 
rulemaking. 

Od  the  (rther  hand,  some  of  the 
commenters  believe  that  the  way  frozen 
produce  is  displayed  in  the  supetmaiket 
is  sufficient  reason  to  require  special 
marking  rules.  The  conunenters  in  bvor 
of  front  panel  marking  believe  that 
because  of  the  dilhrence  between  the 
way  canned  produce  and  frozen 
produce  are  displayed  in  the 
supermarket,  canned  pnxluce  is  easier 
for  the  consumer  to  pick  up  and  inspect 


than  frozen  produce.  Further,  they 
contend  that  canned  produce  is 
displayed  on  a  shelf  st  room 
temperature  which  makes  it  eesy  for  the 
consumer  to  pick  up  and  Inspect  the 
can.  The  cold  conditions  under  which 
frozen  produce  must  be  maintained  In 
the  retail  store  make  it  less  likely  that 
consumers  will  examine  the  beck  or 
side  panels  of  frozen  produce  psckages 
prior  to  purchase.  Moreover,  these 
commenters  submit  that  the  consumer 
has  a  greater  motivation  to  examine  the 
back  label  of  caiued  vegetables  than  of 
frozen  produce.  They  maintain  that  the 
ma)ority  of  frozen  vegetables  sold  at 
retail  are  plain,  biandud  vegetables, 
without  additives  of  any  kind. 

These  commenters  further  state  that 
the  innedients  of  frozen  produce  are 
gsnenlly  named  and  pictured  on  the 
front  panel  of  each  package,  there  is 
almost  never  any  added  aelt  or  sugar, 
and  the  consumer  typically  knows  about 
the  high  nutritional  content  of 
vegetables  and  their  ease  of  preparation. 
As  a  result,  these  commenters  contend 
that  the  consumer  typically  has  no 
particular  need  to  examine  the 
ingredients  list,  the  nutritional  content 
or  the  cooking  instructions  as  part  of  the 
psoceaa  involved  in  making  a  decision 
of  whether  or  not  to  purchase  the  frtnen 
produce  item.  Canned  produce,  they 
say.  by  contrast  with  frozen  produce, 
unully  contains  ingrsdieots  beyond  the 
pure  agricultural  product;  ther^ore,  the 
buyer  of  canned  produce  has  more 
incentive  to  examine  the  contents, 
nutritional  statement  and  cooking 
instructions  than  the  buyer  of  frt»an 
produce. 

Conunenters  opposed  to  the 
requirement  for  front  panel  country-of 
origin  nmrUng  submit  that  there  is  no 
teeson  for  froran  produce  to  be  treeted 
any  differently  than  any  other  packaged 
Ibod  product.  They  argue  that  Customs 
has  never  impoeed  a  asneral 
requirement  that  packaged  goods  bear 
country  of  origin  marking  on  any 
specific  panel  or  in  any  specific  type 
dze  or  type  style.  They  submit  that  it 
would  be  arbitrary  and  capricious  for 
Customs  to  impose  on  frozen  produce  s 
different  and'more  burdensome  labeling 
requirement  than  that  which  is  applied 
to  all  other  food  products  and  to  all 
other  packaged  products  tiiat  are  subjsct 
to  the  marking  raquirBmenls. 

These  respondents  dismiss  the  view 
that  parkages  of  frozen  produce  should 
be  the  subbed  of  special  regulatory 
attention  because  they  ate  displayed  in 
retail  freezers  and  are  "cold  to  the 
touch."  They  maintain  that  there  is  no 
evidence  to  show  that  a  frozen  produce 
parkage  is  so  cold  ai  to  prevent  the 
purchaser  from  removing  it  from  the 
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freezer  display,  examining  it,  and 
carrying  it  to  the  check-out  counter. 
Moreover,  they  state  that  consumers  are 
accustomed  to  picking  up  frozen  food 
packages  to  read  the  nutritional 
information  contained  on  the  rear  and 
side  panel  of  the  product  They  point 
out  that  in  enacting  its  current 
regulations,  the  FDA  recognizes  that  the 
information  panel  which  can  be  located 
on  the  back  or  side  panel  of  a  package 
is  a  conspicuous  location  for  ingredient 
end  nutrition  information.  Thus,  these 
commenters  believe  that  frozen  produce 
should  not  be  treated  any  differenUy  for 
marking  purposes  than  any  other 
packaged  food  product. 

In  response  to  the  issue  of  whether 
Customs  should  prescribe,  by  , 
regulation,  certain  type  size  and  style 
spedncations  for  the  country  of  origin 
marking  of  frozen  produce,  commenters 
who  were  in  favor  of  this  proposed 
measure  believe  that  the  type  size  and 
style  should  vary  depending  upon  the 
size  of  the  package.  One  conunenter 
suggested  that  the  marking  should  be 
the  same  size  and  style  as  the  net  weight 
declaration.  Another  commenter 
suggested  that  Customs  follow  the 
specifications  set  forth  in  the  Federal 
Food  Labeling  Regulations  (21  CFR 
101.1)  for  information  appearing  on  the 
principal  display  panel  for  the  country 
of  origin  mariung  of  packages  of  frozen 
produce. 

The  commenters  opposed  to  the 
imposition  of  certain  type  size  and  style 
spedCcsUons  maintained  that 
additional  regulations  that  would 
increase  the  prominence  of  country  of 
origin  markings  would  impose  undue 
burdensjin  importers  and  would  almost 
cettaiiUy  be  inconsistent  with  the 
government's  interest  in  encouraging 
the  consumption  of  vegetables  and 
discouraging  false  health  concerns. 

Moreover,  the  commenters  opposed  to 
requiring  certain  type  size  and  style 
specifications  for  country  of  origin 
marking  claim  that  there  is  a  vast 
dlfbrence  in  the  amount  of  space  that 
would  be  occupied  on  a  package, 
depending  upon  whether  one  or  ten 
countries  are  listed.  They  state  that  the 
question  posed  as  to  whether  type  size 
should  vary  with  the  size  of  the  package 
emphasizes  the  imptacticaiity  of 
imposing  industry-wide  blanket 
regulations.  These  coirunenters  believe 
that  determinations  of  conspicuousness 
can  and  should  be  made  on  a  case-by- 
case  besis. 

Customs  Analysis  of  the  Regulatory 
Options 

With  regard  to  a  basic  issue  raised  in 
the  ANPRM,  that  is,  whether 
rulemaking  is  needed.  Customs 


detetmined  that  not  to  proceed  with  a 
marking  proposal  would  leave  the 
country  of  origin  marking  situation  no 
better  than  it  was  prior  to  NokoI  I. 
Manufacturers  of  frozen  produce  would 
still  be  free  to  choose  marking  options 
that  could  make  it  difficult  for  the 
average  consumer  to  learn  the  origin  of 
the  produce  prior  to  purchase,  contrary 
to  clear  Congressional  intent  in  the  law. 
The  weight  of  information  and  opinion 
submitted  in  response  to  the  ANPRM 
did  not  furnish  any  justification  for 
denial  of  the  Section  516  petition  and 
tennination  of  the  rulemaking  process  at 
this  stage. 

In  developing  this  proposed 
regulation.  Customs  weighed  a  number 
of  alternatives,  one  of  which,  front  panel 
marking,  was  selected  as  the  most 
consistent  with  the  statutory 
requirement  for  marking  frozen  produce 
in  a  conspicuous  place.  Customs 
believes  that  a  front  panel  requirement 
would  prevent  many  of  the  regulatory 
abuses  brought  to  the  attention  of 
Customs  and  the  OT  and  illustrated  by 
the  label  samples  submitted  to  Customs. 

Customs  has  concluded  that,  while  it 
can  continue  on  a-case-by-case  basis  to 
correct  the  types  of  marking  problems 
identified  in  the  record  of  this  issue, 
and  will  do  so  as  necessary,  nonetheless 
a  more  comprehensive  solution  is 
needed  to  assure  proper  marking  of 
frozen  produce  for  the  reasons 
discussed  below.  As  a  result.  Customs  is 
proposing  a  blanket  requirement  that 
country  of  origin  marking  appear  on  the 
front  pane)  of  the  package  of  frozen 
imported  produce.  This  should  afford  a 
definitive  solution  to  a  problem  which 
has  been  demonstrated  to  be  extensive. 

Much  of  the  frx)zen  imported  produce 
sold  in  the  United  States  is  packaged 
after  importation.  As  such,  the  marking 
of  the  retail  packages  is  not  subject  to 
physical  supervision  by  Customs,  but  is 
performed  under  importers' 
certifications  for  the  marking  of 
repacked  articles  tendered  in 
accordance  with  19  CFR  134.25.  The 
administrative  burden  of  enforcing  the 
marking  of  such  repacked  articles  on  a 
case-by-case  basis  is  an  additional 
reason  for  establishing  uniform 
specifications  for  the  marking  of  frozen 
produce.  Such  specifications  should 
reduce  ambiguity  and  interpretive 
questions,  thus  fadlilating  broad-based 
compliance  by  importers,  packagers, 
end  distributors. 

Customs  has  concluded  that  the 
nature  of  frozen  produce  and  its  typical 
retail  presentation  makes  marking  on 
the  back  or  side  panel  insufficient;  that 
there  are  numerous*  examples  of 
insufficient  and  (ibtentially  misleading 
marking  practices  based  on  current 


nuirking  which  is  typically  on  the  back 
pohel;  that  marking  appearing  on  the 
back  panels  of  frozen  produce  packages 
is  not  easily  found  and  is  frequently 
obscured  by  competing  text  or  graphics; 
and  that  cottsequently  a  uniform 
standard  for  marking  should  be 
prescribed  for  frozen  produce  packages 
in  order  to  assure  proper  marking  under 
19  U.S.C  1304. 

In  addition,  in  Customs  judgment,  a 
front  panel  marking  requirement 
Bctually  represents  economy  in 
government  regulatory  activity  in 
contrast  to  the  available  alternatives.  By 
its  very  nature,  the  front  panel  is  a 
"conspicuous  place".  Consequentiy 
Customs,  in  the  proposed  regulation, 
has  been  able  to  minimize  government- 
imposed  requirements  and  leave  the 
details  of  type  size  and  label  graphics  to 
the  manufacturer  while  reserving  the 
right  to  proscribe  abuses.  Such 
regulatory  simplicity  is  passible  because 
there  is  little  incentive  or  opportunity 
for  the  manufacturer  to  clutter  up  the 
front  panel  in  a  way  that  would  obscure 
the  marking  and,  in  fact,  there  is  a 
strong  disincentive  to  do  so. 

In  contrast,  by  its  very  nature,  the 
back  panel  is  not  a  "conspicuous 
place";  it  affords  many  opportunities  to 
bury  the  origin  marking  in  other 
information  or  graphic  devices.  In  order 
to  interpret  back  panel  marking  as 
marking  in  a  "conspicuous  place" 
witliin  the  meaning  of  the  statute. 
Customs  would  have  an  obligation  to 
inject  itself  into  the  micromanagement 
of  label  graphics  in  order  to 
circumscribe  the  current  abuses.  (NOTE: 
The  "back  panel"  routinely  has  been 
referred  to  in  this  discussion  because  it 
is  the  location  typically  chosen  by  the 
manubcturer  for  marking  under  current 
practice.  While  the  side  panel  may 
contain,  in  some  instances,  less 
competing  information  and  graphics 
ttian  the  back  panel,  Customs  concludes 
that  the  side  panel  is  even  less  likely 
than  the  back  panel  to  receive  careful 
scrutiny  by  the  consumer  except  after 
purchase  when  it  may  be  necessary  to 
refer  to  it  to  find  other  information,  such 
as  cooking  time.) 

Rsgulatmg  country  of  origin  marking 
on  the  back,  or  information,  panel  thus 
could  involve  a  fairly  detailed  set  of 
rules  on  type  sizes  and  styles, 
background  colors,  margins,  headers, 
etc.  It  could  even  involve  a  complex 
exercise  in  regulating  label  graphics 
comparable  to  the  "Nutrition  Facts"  box 
prescribed  by  the  Food  and  Drug 
Administration.  While  a  number  of 
commenters  have  objected  to  front  panel 
marking,  we  have  concluded  that  this 
alternative  is  less  burdensome  to 
industry,  than  the  Government  injecting 
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Uadf  Into  the  mimitiaa  of  kbal  Dspfaics 
on  tin  lack  sr  iafcimaUan  puiaL 
flhmiit  audi  Gof  luiwnt  oantrob  on 
mafking  on  the  back  pamL  wa  beUava 
that  tfaa  currant  (ituatSan  wfava  the 
m«»Hng  tindi  to  diaapnear  in  othar  text 
irauld  not  be  remadiea. 

in  thia  noBd,  Cuatonu  did  canfblly 
conaider  wMlbar  one  or  mora 
regulatoiy  i^ons  that  would  lagukta 
maiking  of  country  of  oilsin  on  othar 
tlua  the  front  panai  would  coniUtiite 
complianca  with  the  itatuta  aa  waH  a« 
a  wockaUa  alleniative  to  bent  penai 
maiUng.  In  an  affixt  to  elicit 
mijiBmlliMiii  for  auch  an  altanatiTC,  tba 
faBowing  quaatioo  waa  inchidad  in  the 
ANPRM: 

(S)  WhallMr  •  ipadgeil  location  on  niotfaar 
paiiel  (eg.  the  bade  puail  whan  tha  country 
o<  i»i(^  marking  iidamanaladliy.fac 
aanpla. «  hax,  ■  hiiaJui.  bold  nrinl.  maigina, 
a  oonlnatittg  ttackyniad,  or  oliMr  graphic 
davicsa,  would  ooutitnta  a  "oompliaiaaa 
plan"  (or  purpoaaa  of  tlia  marking  Matuia. 

This  quaatioo  firaa  intended  in  part  to 
axplom  the  potential  tor  a  oompramiae 
solution  that  would  comply  with  the 
statute,  conect  existing  marking 
problems,  and  be  acceptable  to  the 
intonated  partlea.  Cuatooia  waa 
iataraated  in  whether.  Cor  example,  a 
"oonapicuoua  place"  on  the  bua.  panel 
could  M  constructed  by  regulatory  fiat 
in  a  manner  analogous  to  the  PDA- 
mandatad  "Nutrition  Facta"  box.  Such  a 
aohitioo  might  eventuate  from 
government  design,  industiy- 
govenunent  agreement,  or  negotiated 
rulemaking  in  which  Customs  mediated 
between  and  among  interastad  partiaa. 
However,  no  conunenter  came  forward 
with  suc^  a  solution.  Also,  wrfaile  such 
an  altamative  would  be  a  compromise 
podtioa,  it  would  have  the  disadvantage 
of  involving  Customs  in  developing  a 
potoDtially  elaborate  set  of  guidelines 
tor  back  panel  marldng,  suitable  for 
diflerent  styles  and  sizes  of  produce  - 
packages,  thus  injecting  the  government 
more  deeply  into  labeling  decisions. 

Considaratian  was  alao  given  to 
providing  the  manubcturer  «rith  a 
choice:  (1)  (*rovide  a  simple  and  legible 
murfcing  on  the  front  panel  or  (2)  submit 
to  a  more  detailed  set  of  guidelines  for 
marking  on  the  heck  panel  as  in  the 
foregoing  option.  While  this  option 
would  offer  the  legulsted  industry  some 
flexibility,  it  was  rejected  in  part 
because  of  its  potential  fbrconfusing  the 
ultimate  purchaser  who  would  not  have 
a  conaistent  place  on  the  peckage  to 
look  fat  oouotiy  of  origin  maiking. 

In  sum,  baaed  on  the  ceeulla  of  the 
ANPRM  and  other  information 
available.  Customs  concludea  that  the 
beck  panel  (as  well  as  the  side  penel), 
with  its  manifold  distractions  and 


without  quallficatioiu  or  graphic 
hi^ilighting,  is  not  a  "coospicuoua 
place".  In  contiaat,  tha  front  panel,  with 
ita  limited  amount  of  duttar  and  its 
ready  viaibUlty,  does  constitute  a 
conqiicuouapUoa.  Tha  front  panal  thua 
maels  the  ttatutoiy  test  of  maridag  in  a 
conKucuoua  place  without  elabonta 
conmtiona  or  ragnlatlnna  specifying, 
a^.,  type  aiaa  or  otbar  dotwa  of  the 
marking.  Country  of  origin  marking  on 
the  fiantpawl  ia  pieaumptivaly 
adaquala  saloog  as  it  ia  pennanant, 
Indetibla  and  legibie  aultha  uMmate 
purchaaac  can  aee  it  wiAout  atiain. 

Id  tha  intaraat  of  an  ofwn  rutamaklog 
ptooaaa,  Cuatoma  haatha  CoUowing 
caounanta  on  a  number  of  key  iasuas 
highlighted  by  conunsBtarg  oppoaad  to 
front  panel  marking: 

Importance  and  Prominence  of  Origin 
Uorlditg  Relative  to  the  Nutritional 
bifbrmation 

Commanten  oppoaad  to  a  front  panal 
maridng  fequinmtat  aifiusd  that 
country  of  origin  information  is  not  as 
"important"  aa  the  nutrition  and  health 
infonnation.  Yet  the  latter,  under 
currant  govenrunent  regulations,  may  be 
relegated  to  the  back  panel.  In  tlie 
opinion  of  such  commenteia,  if  the  back 
panal  is  coospicuoua  """■b*'  for  tha 
ooncadedly  important  iratritional 
inforraatian.  it  ought  to  be  sufficiently 
conspicuous  for  tba  origin  marking. 

Such  a  compariaon,  in  Customs  view, 
oontrSmtea  little  to  the  analysis  of 
whalfaariroat  panel  marking  of  produce 
ia  naoaaaary  to  comply  with  the  law  and 
to  prodnce  the  desired  corummar 
recognition.  A  number  of  items  on  the 
labor  even  diaoetionary  information 
provided  by  tile  manufiicturer  such  a» 
preparation  instructions  and  serving 
suggestions,  may  be  omsidaied 
"important". 

However,  the  rationale  behind  the 
difiamt  mandatory  label  elements  such 
as  net  weight,  brand  name,  product 
identity,  nutrition  facts,  and  country  of 
origin  are  dlKsrent.  They  do  not 
neceasarily  lend  themaeivesto 
comparative  valuation  as  to  their 
relative  "importance"  and  muat  be 
considered  on  their  individual  merits. 
The  issue  in  each  case  is  what 
placement  enables  the  particular 
informatioa  to  be  efbcdvely 
communicatsd  to  the  consumer  in  a 
manner  that  carriae  out  the  intended 
statutory  or  psgulatory  purpoae. 

1.  The  "Nutrition  Facts"  Box.  Without 
Regard  to  Location,  Is  Intrinsically  Man 
Viable  Than  Current  Origin  Marking 

The  "Nutrition  Pacts"  box,  mandated 
by  the  Food  and  Drug  Aflministration 
after  exteitsive  rulernaking  procedurea. 


ia  now  one  of  the  moat  viaibia  things  on 
any  panel  of  a  package  of  food.  Ra 
distiiictive  graphica,  required  by 
ragolatlcBi.  are  aa  instantly  rarngnhaMe 
to  the  American  oonsumar  today  as 
maior  coiporate  logoa  and  tradamarka.  ft 
rmitalna  ita  own  ejre-catching  headline 
"Nutrition  Facts"  and  la  gta^calfy 
aubdivided  by  tfaiae  distinctive  bold 
Unea.  H  must  be  large  enough  to 
aoconmiodats  a  significant  amount  of 
required  information.  Hence,  the  high 
visibility  or  "conspicuouanesa"  of  the 
Nutrition  Facts  Box  derives  from  its 
relative  size  and  its  unique  design 
characteristics,  not  from  the  panel  on 
which  it  is  located.  The  term 
"con^cuous"  in  the  marking  statula, 
however,  lefars  only  to  tha  location  of 
the  marking. 

In  contrast  to  the  nutritional 
informatioa,  under  current  industry 
practice,  the  country  of  origin  markina 
may  cornist  of  one  or  a  few  words  sum 
as  "Mexico"  or  "Prodtict  of  Mexico" 
placed  adthout  any  attentioo-gatting 
graphics  in  a  place  on  the  back  panel 
where  it  is  not  particularly  likaly  to  be 
noticed.  An  example  ia  for  the  country 
of  origin  to  follow  or  to  be  merged  with 
other  geographical  infiumatiOD,  such  aa 
"PRODUCT  FKJM  THE  UNITED 
STATES  AND  MEXICO.  PACKAGED  IN 
THE  UNITED  STATES".  Alao,  in  the 
words  of  ana  of  the  petitioners  in  the 
Section  516  proceeding,  the  origin 
information  ia  frequently  subniaigad  oa 
the  back  panel  in  a  "sea  of  coddng 
instrucUona."  The  OT  obaerved  in 
Norco/  /that  most  oflen  the  marking  is 
lost  among  the  various  small  ^rpeface 
infonnation  contained  on  the  back  or 
side  panel  of  the  package.  In  sum, 
CuatcRBS  is  not  persuaded  by  the 
comparison  of  the  relatively  obscure 
placements  accorded  to  country  of 
origin  marks  in  current  practice  to  the 
very  prominent  government-mandated 
proaontaUon  of  the  imtriUonal  data. 

2.  The  "Nutrition  Facts"  Box  May  Not 
Lead  the  Consumer'a  Attention  to  the 
Origin  Maricing 

While  the  availability  of  nutritional 
data  may  provide  a  coiutumer  with  a 
reason  to  consult  the  back  or 
information  panel  of  the  package,  this 
may  not  draw  his  attention  to  the  origin 
marking.  As  indicated  above,  the 
"Nutrition  Facts"  box  teiuls  to  dominate 
the  panel  on  which  it  appears  and  the 
origin  marking  does  not  appeer  within 
the  box  or  necessarily  even  in  proximity 
to  it.  Furthermore,  the  origin  marking 
may  be  relegated  by  design  to  an 
inconspicuous  spot  on  the  labeL 

There  also  is  a  fundamental  diflsrence 
between  the  type  of  information 
imparted  by  the  "Nutrition  Facts"  box 


laima  Jtwfater  LYok^u  ffa-aa./  iufl«day.  juiy  23^  ia»j  Rtow^Mm aii» 


and  &at  imparted  by  the  country  of 
origin  marldng.  The  former  identifies  a 
ntm>b«'  of  characteristics  that  the 
pnxiuct  possesses  which,  in  fact,  it  may 
shar9geoerically  with  the  same  type  of 
product  from  another  manufacturer  and/ 
or  with  a  different  origin.  As  one 
commenter  suggested,  consumers  tend 
to  purchase  frozen  vegetables  as  a 
"commodity".  For  common  vegetables, 
the  nutritional  value  of  this  corrmiodity 
is  ol^n  a  known  quantity  to  the 
experienced,  health-conscious 
consumer.  Furthermore,  nutritional 
characteristics  of  frozen  produce  will 
not  be  likely  to  vary  greatiy  from 
purchase  to  purdiase,  particulariy  if  the 
consumer  chooses  brands  consistenUy. 
This  may  diminish  the  attention  paid  by 
the  consumer  to  the  nutritional 
information  once  he  is  familiar  with  the 
produce  aiui  brand. 

In  this  regard,  it  is  believed  that 
consumers  reserve  their  closest  scrutiny 
of  the  nutritional  information  for 
"suspect  foods",  e.g.,  processed  foods, 
foods  known  or  suspected  of  containing 
high  levels  of  Cst,  sodium,  sugar,  or 
additives.  In  contrast,  frozen  fruits  and 
vegetables  tend  to  be  the  "good  guys"  of 
the  supermarket  which  require  little 
scrutiny.  In  bet,  in  response  to  a 
petition  filed  by  the  American  Frozen 
Food  Institute,  the  Food  and  Drug 
Administration  recently  has  published  a 
notice  of  proposed  rulemaking  that 
would  permit  the  use  of  the  term 
"healthy"  to  describe  frozen  vegetables 
based  on  arguments  submitted  by  the 
industry  that  the  nutrient  profile  for 
frozen  vegetables  is  essentially  the  same 
as  that  for  fresh  vegetables.  61  FR  534 
(February  12, 19961.  The  foregoing 
considerations  may  result  in  the  fine 
print  on  the  information  panel  of  frozen 
produce  packages,  including  both 
nutritional  information  and  origin 
marking,  receiving  less  attention  while 
the  consumer  is  in  the  store  than  in  the 
case  of  other  products,  including 
caimed  produce. 

3.  Origin  Marking  Relates  to  the  Identity 
of  the  Product  and  Is  Exclusively  "Point 
of  Sale"  Infrmnation 

Country  of  origin  marking,  in  contrast 
to  nutritional  information,  nimisbes 
information  that  is  specific  to  the 
product  in  the  individual  package  that 
the  consumer  is  examining.  In  fact,  the 
origin  information  can  be  considered 
part  of  the  "identity"  of  the  product 
Other  information  that  describes, 
defines,  or  illustrates  the  identity  of  the 
product,  such  as  the  brand  name  or  the 
vignette:  the  product  naine,  e.g., 
cauliflower;  and  the  net  weight  are  on 
the  front  panel  where  they  can  be 
instanUy  grasped  by  the  consumer  in 


making  a  purchasing  dedaion.  All  of 
this  information  is  "point  of  sale" 
information.  It  has  little  or  no  value 
(except  perhaps  in  promoting  brand 
loyalty)  once  the  consumer  leaves  the 
store.  In  contrast,  nutritional 
information  has  continuing  educaUooal 
value  and  may  be  consulted  by  the 
consumer  at  home,  particularly  during 
food  preparation  (e.g.,  serving  size). 

Since  country  of  origin  mamng  is 
point  of  sale  information,  if  the 
consumer  does  not  notice  the 
information  until  he  or  she  arrivea  at 
home,  it  then  is  too  late  to  assist  in  the 
purchasing  decision.  The  consumer 
caimol  even  adjust  purchasing 
intentions  based  on  experience  for  when 
he  or  she  returns  to  the  store  for  the  next 
purchase.  By  then,  the  facts  of  country 
of  origin  may  have  shifted  again  even  if 
the  oonsimier  chooses  the  same  product 
with  the  same  brand  name. 

The  friregoing  factors,  in  conjunction 
with  tha  factora  died  by  the  CIT  in 
Norcal  t,  relating  to  the  enviroiunent  in 
the  frozen  food  aisle,  rruy  cause  the 
country  of  origin  mariung  of  frozen 
imported  produce  not  to  be  noticed 
prior  to  pun:hase.  This  is  precisely  the 
type  of  outcome  that  the  section  1304 
requirement  that  the  marking  be  in  a 
"conspicuous  place"  is  designed  to 
prevent 

Heblth  and  Safety  Implications  of  Front 
Panel  Marldag 

A  number  of  the  conmienters  who 
opposed  further  rulemaking  expressed 
concerns  that  requiring  more 
conspicuous  labeling  of  produce  would 
arouse  false  concerns  about  health  and 
safety  on  the  part  of  consumers.  In  their 
view,  this  could  lead  to  decreased 
purchases  and  consumption  of  frozen 
prodinx  with  resulting  negative  impacts 
on  the  U.S.  economy  and  even  on  the 
health  of  consumers. 

No  information  has  been  submitted  to 
us  and  none  suggests  itself  to  us  that 
would  vaUdate  this  concern.  Customs 
believes  that  it  is  unlikely  that  a 
consumer  will  perceive  an  implied 
health  warning  in  label  information  that 
is  in  no  way  identified  as  a  warning. 
Consumers  are  presumably  familiar 
with  the  health  warning  labels  on 
tobacco  products  and  alcoholic 
beverages,  which  are  dArly  stated  as 
such,  as  well  as  poison  warnings. 
Further,  it  is  unlikely  that  the  consumer 
will  conclude  that  information  such  as 
country  of  origin  that  does  not  appear  in 
the  "Nutrition  Facts"  box  is  intended  to 
convey  a  health  and  safety  advisory.  We 
believelt  would  tai^  a  highly  explidt 
waaiing  to  overcome  the  consumer's 
belief  in  the  presumptive  healthfulness 
of  frozen  vegetables  and  fruits. 


Moreover,  we  believe  that  the 
economic  motivation  that  lies  behind 
the  marking  statute  is  rsadily  appaisnt 
to  the  infcnnied  coasumer.  Major  trade 
developments  and  bilataial  trade 
disputes  and  sanctions  have  received 
extensive  publidty  in  the  media  and  in 
public  campaigiu  by  trade  assodations, 
labor  uniona  and  others  urging 
consumen  to  "Buy  Amarican".  Thus, 
we  sea  little  likelihood  that  the 
consumer  will  misunderstand  the 
significance  of  the  country  of  origin 
marking  While  the  consumer,  once 
informed  of  the  country  of  origin,  may 
choose  a  domestic  source  product  over 
a  foreign  source  product  or  vice  versa, 
we  do  not  see  evidence  that  overall 
consumption  of  frxizen  produce  is  likely 
to  be  affected  by  labeling  rules. 

Impact  of  Front  Panel  Marking  on  Coit 
and  Price 

Finally,  a  number  of  commenters 
argued  that  more  detailed  Idwling 
requirements  would  be  coedy  to  the 
manufacturers  and  that  these  costs 
would  be  passed  on  to  the  consumer. 
This  would  particularly  be  true,  they 
state,  if  the  product  were  sourced  from 
many  countries  and  if  the  sources  were 
constantly  shifting.  Some  of  theae 
broadly  stated  arguments  seem  aimed  at 
the  marking  requirement  itself,  a 
statutory  mandate  that  Customs  has  no 
choice  but  to  enforce.  Implidt  in  the 
marking  statute  is  the  effort  and  expense 
of  adding  information  to  a  label  that 
might  not  otherwise  be  incurred.  There 
is  no  exemption  in  the  statute,  or  in  the 
Customs  Regulations,  for  products 
sourced  in  a  number  of  countries. 

On  the  other  hand,  it  may  be  noted 
that  frozen  produce  labels  already 
frequentiy  are  characterized  by  colorful, 
sophisticated,  and  detailed  graphics. 
These  labels  may  include  an  array  of 
totally  diacretiooary  and  promotional 
infdtination  offered  by  the  manufacturer 
such  as  redpes  and  advertisements  for 
other  products.  RaaUstically  evaluating 
the  proposed  rule  in  this  context,  we 
have  not  received  convindng  evidence 
that  pladng  simple  country  of  origin 
information  in  a  diflerent  or  additional 
place  on  the  label,  if  required  after  a 
reasonable  period  of  time  for  industry  to 
adjust,  will  adversely  impact  profit 
margins,  be  economically  injurious  to 
the  consumer,  or  have  an  inflationary 
impact. 

Further,  as  a  practical  matter,  we  have 
not  received  to  date  empirical  evidence 
that  sourdng  from  more  than  two  or 
three  countries  is  widespread  as  an 
industry  practice.  In  fact,  we  are  not 
aware  that  it  is  Ukely  that  more  than  a 
single  source  is  typically  involved  in  the 
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cats  of  a -{MckiBS  ccntaloUg  a  tingh 
product  (e.g.,  broccoli  or  cauUflowar). 

Other  btuea 

1.  Type  Size  and  Slyie  Rsquiremanta 

T.D.  94-5  contained  foirly  detailed 
type  dze  nquiiemenla  applicable  to  its 
front  panel  marking  requimnant.  Three 
diflsrent  type  sizes  were  specified  for 
diSnent  size  packages  of  produce. 
However,  this  propraed  rule  does  not 
specify  type  sizes  and  styles, 
background  colors  or  other  graphic 
stipulations  applicable  to  biait  panel 
nunUng  Customs  believes  that  this  is 
conaistent  with  ragulatory  economy  and 
minimum  regulatory  burden  to  the 
industry.  Moreover,  Customs  baa 
concluded  that  the  front  panel  maikiiig 
requirement,  subject  to  the  other 
statutory  criteria  of  legibility, 
indelibility,  and  permanence  is 
sufficient  to  provide  on  adequate 
opporttmity  for  the  reasonably  attentiva 
consumer  to  notice  the  country  of  origin 
inibnnation  at  point  of  sale.  Customs 
reserves  its  right  to  take  enforcement 
actioi  in  the  event  that  label  graphics 
on  a  package  obscure  or  destroy  the 
requisite  legibility  of  the  maridng. 

2.  Oventamped  Marking*  and  Other 
Illegible  Maridngs 

The  plaintiffe  in  Atorco/  f  and  various 
commenten  have  alleged  that  packages 
of  frozen  produce  contained  stamped 
markings  that  are  smeared  or  otherwise 
illegible.  In  a  number  of  cases,  packages 
are  apparently  ink  stamped  wiui  the 
name  of  the  country  of  origin  after  the 
peckagea  have  been  filled  nvith  product. 
Frequently  the  result  is  a  stamp  that  is 
smeared  or  all  but  wiped  off  due  to 
condensation  on  the  package.  In  other 
cases,  the  stamping  is  upside  down  vis- 
a-vis the  print  on  the  panel  where  the 
stamp  appears,  is  turned  sideways,  or  is 
placed  over  other  text  or  graphics.  All 
of  these  practices  violate  statutory 
standards. 

No  change  in  the  marking 
requirements  is  proposed  to  addreas 
these  problems.  Customs  believes  that 
current  regulations  and  enforcement 
powers  are  adequate.  The  importer  is 
responsible  for  compliance  with  the 
maiking  statute.  If  ink  markings,  stick- 
on  labels  and  other  practices  that 
importers  use  to  avoid  the  cost  or 
rigidity  of  preprinted  labels  do  not  hold 
up  until  the  product  reaches  the 
ultimate  consumer  at  the  point  of  sale, 
then  Customs  reserves  the  right  to  take 
appropriate  action,  as  prescribed  by 
statute  and  regulations,  including 
detention  of  the  merchandise  and 
imposition  of  marking  duties. 


3.  Implementation  Period  ->-■.»(• 

Suggestions  received  in  response  to 
the  ANPRM  regarding  the  length  of  the 
period  frim  the  publication  date  of  a 
final  rule  to  the  required 
implementation  date  ranged  from  6  to 
12  months  from  commenters  favoring 
tightened  marking  rules  to  17  months  or 
more  {ram  oommenters  opposed  to  a 
new  rulemaking  on  marking  of  country 
of  origin.  Common  sense  as  well  as 
evidmce  in  the  record  of  this  matter 
indicates  to  Customs  that  the 
incramental  cost  of  relabeling  to  comply 
with  new  marking  rulas  tends  to  have 
dropped  dmnatically  by  18  months 
after  the  promulgation  of  new  rules. 
Thus,  Customs  is  proposing  an  18- 
month  implementation  period  to  allow 
for  current  stock  of  labels  to  be  depleted 
prior  to  the  efiactive  date  of  any  final 
rule. 

4.  Cooaumar  Surveys 

tafiannatian  submitted  by  commenlers 
in  response  to  the  question  in  the 
ANPRM  regarding  determination  of 
consumer  briiavior  through  surveys  was 
divided  and  not  ciHiclusive.  In  general, 
there  waa  oppoaitiaa.  particularly  by 
commenlers  opposed  to  rulemaking,  to 
the  government  conducting  surveys  at 
ta3q>ayera'  expense.  In  Eact.  Customs  has 
conducted  no  survey  and  does  not 
contemplate  conducting  a  survey. 

Commenters  basing  opinions  on 
existing  surveys  reached  different 
conclusions.  Those  favoring  rulemaking 
argued  that  consumers  were  interested 
in  country  of  origin  information  and 
tended  to  modify  their  behavicH-  if  such 
information  were  available.  Some  of  the 
data  relied  on  by  these  commenters 
concerned  products  other  than  produce, 
e.g.,  apparel.  Opponents  of  rulemaking 
argued,  among  other  things,  that 
consiuners  had  little  interest  in  country 
of  origin  information.  While  some 
consumers  may  value  country  of  origin 
information  as  enabling  them  to  act  on 
preferences  they  may  have  regarding 
imported  versus  domestic-source 
products,  other  consumers  may  be 
relatively  indifferent  to  the  information. 
In  either  event,  the  marking  statute  is 
not  designed  solely  for  the  individual 
benefit  of  the  consumer,  but  serves  a 
broader  purpostf. 

Opportunity  for  Public  Commmtt 

As  the  foregoing  illustrates,  several 
issues  with  respect  to  the  rulemaking 
prtxsdure  to  promulgate  country  of 
origin  marking  regulations  for  frozen 
imported  produce  remain  and  public 
comments  are  once  again  being  soliijted 
prior  to  the  issuance  of  a  final  rule. 
Suggestions  received  in  response  to  the 


ANPRM  on  the  length  of  the  comment 
period  for  an  NFRM  tanged  from  60 
days  to  120  days.  Customs  is  herein 
providing  its  customary  60Klay  period. 
Since  no  conunenter  requested  time  In 
which  to  conduct  a  constuner  survey. 
Customs  believes  the  60-day  period  is 
adequate,  particularly  in  view  of  the 
extensive  opportunity  to  comment 
already  afforded,  and  it  is  not  expected 
that  this  period  will  be  extended.  In 
addition  to  comments  received  on  this 
proposal,  all  relevant  material 
previously  submitted  will  be  taken  into 
account  in  deciding  on  a  final  rule. 

Pendixu  a  decision  on  whether  a  final 
rule  wUIdb  promulgBted,  Customs 
continues  to  deliberate  on  what 
requirements  are  proper  in  the  case  of 
multiple  source  countries  and  whether 
Customs  should  sat  forth  a  de  minimis 
level  of  foreign  content  that  would 
trigger  the  country  of  origin  marfciag 
requirements.  These  issues  are  not 
within  the  scope  of  this  proposed 
rulemaking.  Customs  will  consider  the 
possible  need  for  rulemaking  on  these 
issues  in  the  future. 

Since  this  administrative  rulemaking 
process  affects  the  decision  to  be  made 
on  the  pending  section  516  petition,  the 
Customs  Service  has  decided  to  delay 
issuance  of  a  final  decision  on  the 
section  516  petition  until  a  final 
determination  regarding  the  proposed 
regulations  concerning  the  country  of 
origin  marking  of  packages  of  frozen 
prcxluce  contained  in  tUs  document  is 
made. 

Diacoasion  of  Prapoaed  Amendmad 

Customs  proposes  to  amend  part  134 
of  the  Customs  Regulations  (19  CFR  part 
134)  by  adding  a  new  paragraph  (f)  to 
§  134.43  to  implement  the  country  of 
origin  marking  requirements  for 
packages  of  frozen  imported  produce. 
Section  134.43  sets  forth  the  methods  of 
marking  for  specific  articles,  such  as 
watches,  clocks,  timing  apparatus, 
Native-American-style  jewelry,  and 
Native  American-style  arts  and  crafts. 
Propoaed  paragraph  (0  will  contain  two 
subparagraphs:  Paragraph  (1)  will  define 
frt>zen  produce  which  is  subject  to  tbe 
marking  requirement,  and  paragraph  (2) 
will  denote  the  method  of  marking  that 
is  deemed  acceptable. 

Propoaed  Efbctrve  Dal* 

Customs  recognizes  that 
manufactiuera,  distributon,  and  packera 
of  frozen  imported  produce  will  need  to 
consider  revisions  in  their  current 
packaging  which  may  be  needed  to 
comply  with  these  proposed 
regulations.  Thus,  in  order  to  minimize 
the  impact  of  these  new  requirements,  it 
is  also  propoaed  that  the  regulations,  if 
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adopted,  not  be  effective  until  eighteen 
months  fitim  the  date  of  the  Fedoral 
~  r  Notice  of  Final  Rulemaking. 


Oniee  of  *m  Aiililil  Seulwy  far 


While  Customs  received  a  request  for 
a  public  hearing  on  the  issues  involved 
in  this  rulemaking  from  one  conunenter. 
the  great  majority  of  the  commenters  did 
not  favor  a  hearing.  Under  these 
dnnunstances.  Customs  does  not 
believe  that  a  hearing  would 
significantly  enhance  the  process  of 
public  participation  in  the  rulemaking 
and  does  not  plan  to  hold  a  hearing. 
However,  before  adopting  this  proposed 
regulation  as  a  final  rule,  consideration 
will  be  given  to  sny  writtmi  comments 
that  are  Hmely  submitted  in  connection 
with  this  notice.  Comments  are 
requested  on  both  the  substance  of  these 
proposals  and  the  proposed  effective 
date,  if  the  proposals  are  adopted. 
Membere  of  the  pubUc  submitting 
comments  based  on  cturent  labeling 
practices  are  requested,  where  possible, 
to  submit  sample  labels  illustrating  the 
alleged  practices.  The  submission  of 
duplicate  sets  of  labels  will  expedite 
evaluation  of  the  commenti  and  will  be 
appreciated  by  the  Customs  Service. 

Comments  submitted  will  be  available 
for  pubUc  inspection  in  accordance  with 
the  Freedom  of  hifotmation  Act  (5 
U.S.C  552).  S  1.4,  Treasury  Regulations 
(31  CFR  1.4),  and  S  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1099  14tfa  Street,  NW.,  Suite 
4000.  Washington,  IX:. 

Inapplicability  of  the  Regulatory 
FtexOiiUly  Act,  and  Executive  Order 

i2aaa 

For  the  reasons  set  forth  in  the 
preamble,  pursuant  to  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601,  et  seq.),  it  is  certified  that  the 
amendment,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C  603  and  604. 
Further,  this  proposed  amendment  does 
not  meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in  E.O. 
12866. 

List  oT  Subject*  in  18  CFK  Part  134 

Country  of  CHrigin,  Customs  duties  and 
inspection.  Imports,  Labeling,  Marking, 
Packaging  and  containers. 


It  is  propoaed  to  amend  part  134, 
Chstoms  Regulations  (19  CFR  part  134), 
as  set  forth  befow: 

PART  134— OOUNTRV  OF  OWOM 
MARNNQ 

1.  The  authority  citation  for  part  134 
continues  to  read  as  follows: 

Ambaritr  5  U.S.C  301;  19  U.S.C  66. 1202 
(General  Note  20,  Harmonised  Tariff 
Schedule  of  the  Unltad  States),  1304, 1624. 

2.  In  §  134.43,  it  is  proposed  to  add  a 
new  paragraph  (f)  to  read  as  follows: 

f13«.43    MsthodeodnaildnBapeoMIe 


(0  Frozen  Produce— (\)  Definition. 
Frozen  produce  means  frozen  vegetables 
or  mixtures  of  frozen  vegetables 
provided  for  in  Chapter  7,  Harmonized 
Tariff  Schedule  of  the  United  SUtes 
(HTSUS),  or  frtizen  fruits  or  mixtures  of 
fitizan  fruits  provided  for  in  Chapter  8, 
HTSUS. 

(2)  Method  of  Marking,  (i)  Unless 
otherwise  excepted  pureuant  to  19 
U.S.C.  1304(a)(3)  and  subpart  D  of  this 
part,  frozen  produce  must  be  mariced 
with  the  country  of  origin  of  the 
produce  on  the  front  panel  of  its 
package  for  retail  sale.  The  firont  panel 
is  the  part  of  a  package  that  is  most 
likely  to  be  displayed,  presented, 
shown,  or  examined  by  the  ultimate 
purchaser  under  customary  conditions 
of  display  for  retail  sale. 

(ii)  The  country  of  origin  marking  on 
the  frozen  produce  required  by 
paragraph  (f)(2)(i)  of  this  section  must 
appear  in  permanent,  indelible  and 
legible  print  or  type  so  that  the 
consumer  can  easily  read  it  without 
strain.  Condensed  or  compressed 
typefaces  or  arrangementa  shall  not  be 
used. 

Approved:  July  9. 1996. 
MickaalaLaM, 
Acting  Conaniaioner  ofCuttomt. 

AairlantSacmlaryoftlieTnamux 

(anforceaieat). 

(FR  Doc.  96-18544  Filed  7-22-96: 6:4S  am) 
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AfiMnonMniB  to  IIm  MMonn  OIlMlnQ 
dretilM' tor  the  Sale  and  iMu*  of 
MpftaMHa  Booltenlry  TfMauiy  BMb. 
Noleaand  Bonds;  No4lcaof  I 


aobncy:  Office  of  the  Asaiatant 

Secretary  for  Fmandal  Markets. 

Treasury. 

ACTION:  Advance  Notice  of  Propoaed 

Rulemaking;  Meeting. 

WMMHY:  On  May  20. 1996,  the 
Department  of  the  Treasury  published 
an  Advance  Notice  of  Proposed 
Rulemaking  soliciting  comments  cm 
certain  aspects  of  a  new  inflation- 
protecticm  security.  The  Treasury  is 
hosting  a  symposium  to  discuss  the 
advantages  and  disadvantages  of  certain 
structures  under  consideration  for  the 
inflstion-protection  security  Treastiry 
intends  to  issue.  The  meeting  will  be 
open  to  the  public. 
DATES:  3:00  p.m..  July  24. 1996. 
AOORBSaES:  Main  Treasury  Building. 
1500  Pennsylvania  Avenue,  N.W., 
Washington.  D.C  20220;  Meeting  Room 
To  Be  Aiuounced.  For  security  reasons, 
in  order  to  be  admitted  to  the  Treasury 
Building,  you  must  call  the  contact 
persrai  below. 

ran  FURTHBI INFORMATK3N  CONTACT: 
Questions  about  this  notice  should  be 
addressed  to  Alison  Shelton,  Financial 
Eomomist,  Office  of  Federal  Fiiumce 
Policy  Analysis,  Office  of  the  Assistant 
Secretary  for  Financial  Markets,  at  202- 
622-2680.  Persons  wishing  to  attend  the 
meeting  are  requested  to  contact  Tineee 
Hamilton  at  202-622-2624,  prior  to 
12KX)  noon  Eastern  time  on  July  24. 
1996.  to  make  amngemenis  for 
attendaiwe. 

aUPPI-BlBfTARY  MFORMATION:  On  May 
16, 1996,  the  Department  of  the 
Treasury  (Department  or  Treasury) 
announced  its  intention  to  issue  a  new 
type  of  marketable  book-entry  security 
with  a  nominal  return  linked  to  the 
inflation  rate  in  prices  or  wages,  as 
officially  published  by  the  United  States 
Ciovernment.  An  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  seeking 
comments  on  various  structiues  waa 
published  on  May  20. 1996  (61  FR 
25164)  snd  a  series  of  meetings  was 
subsequently  held  by  the  Treasury  to 
obtain  public  input  on  the  new 
inflaUon-prolection  security. 

As  a  result  of  the  comments  received 
in  response  to  the  ANPR  and  at  the 
public  meetings,  tbe  Department  is 
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holding  s  symposium  to  discuss  and 
obtain  comments  and  informatlQn  on 
the  comparison  between  two  different 
structures  for  an  inflation-prolectian 
security — a  Canadian-style  and  a  cunent 
pay  structure. 

The  Treasury  has  invited  certain 
commenters  to  take  part  in  the 
symposium.  These  participants  will 
comment  on  certain  questions  posed  by 
the  Treasury  and  talce  part  in  a 
discussion.  Members  of  the  public  ate 
invited  to  observe.  Written  comments 
bom  thapublic  are  also  welcome  (see 
below).  Ine  Treasury  intends  to  seek 
further  comment  on  the  structure  for 
Treasury  inflation-protection  securities 
and  other  issue*  prior  to  liming  final 
rules. 


Tlie  Canadian-style  structure  was 
described  in  the  ANPR.  Briefly,  the 
principal  of  a  Canadian-style  inflation- 
protection  security  is  adjusted  for 
inflation  (with  a  lag)  sudi  that  its  real 
value  remains  constant.  The  semiannual 
coupon  payments  are  a  fixed  percentage 
of  the  ctinent,  inilatian-adjusted  value 
of  the  principal  on  the  interest  payment 
date.  At  maturity,  the  inflation-adjusted 
principal  is  paid,  along  with  the  last 
interest  payment.  (Please  refer  to  the 
ANFK  for  the  formulas  for  the  Canadian- 
style  structure.) 

Some  commenters  have  suggested  that 
the  Treasury  consider  an  alternative 
structiire  that  was  not  described  in  the 
ANPR.  Undar  this  current  pay  structure, 


all  the  inflation  compensation  and  real 
interest  is  paid  out  semiannually.  The 
formula  for  the  semiannual  coupon  on 
the  current  pay  security  is  the  sum  of 
the  semiaimual  coupon  and  the 
principal  appreciation  (depreciation)  of 
the  CanedUn-etyle  security.  Looking  at 
this  another  way,  the  current  pay 
semiaimual  coupon  rate  is  the  sum  of 
the  real  semiannual  rate,  the  six-month 
percentage  change  in  the  price  or  wage 
index,  and  the  product  of  these  two 
rates.  The  principal  of  the  current  pay 
security  would  not  be  Indexed.  In  order 
to  simplify  the  security,  it  is  assimied 
here  that  the  rate  will  not  be  less  than 
zero.  Possible  formulas  for  the  current 
pay  structure  are  provided  in  the 
Appendix  at  the  end  of  this  notice. 

QuMtiOM 

The  Treasury  DnMirtment  is  interested 
in  response  to  the  following  questions: 

(1)  Which  structure,  Canadian  or 
current  pay,  is  likely  to  have  the  largest 
[lotetttial  market? 

(2)  Which  investor  ooups  would  find 
investments  in  the  diraarent  structures 
appealing? 

(3)  How  would  the  yield  on  the 
current  pay  structure  compare  with  the 
yields  on  other  Treasury  securities 
(bills,  notes,  or  bonds)? 

(4)  If  the  current  pay  structure  were 
strippable,  would  there  be  substantial 
market  interest  in  the  stripped 
components? 

(5)  Would  the  preferred  maturity 
sectors  for  the  cunent  pay  structure  be 


diSsrent  bom  those  for  the  Canadian- 
style  structure? 

(6)  What  would  be  the  best  way  to 
auction  cunent  pay  securities?  For ' 
example,  should  the  Treasury  use  a 
single-price  auction  and  set  the  coupon 
rate  at  the  highest  accepted  yield? 
Should  reopening  auctions  be  based  on 
price  rather  than  yield? 

(7)  Which  structure  would  provide 
the  Treesiuy  with  the  hugeit  savings  in 
financing  costs? 

Written  Coamenls 

The  Treasury  also  welcomes  written 
comments  on  these  questions.  Written 
comments  should  be  sent  to:  The 
Government  Securities  Regulations 
Staff,  Bureau  of  the  Public  Debt,  999  E 
Street  N.W.,  Room  SIS,  Waahington, 
D.C  20239.  Comments  received, 
together  vrith  any  written  materials 
presented  at  the  symposium,  will  be 
available  for  public  inspection  and 
copying  at  the  Internal  Revenue  Service, 
FOIA  Reading  Room,  located  at  the 
Internal  Revenue  Service  building  at 
Pennsylvania  Avenue  and  11th  Streets, 
N.W.,  Room  1621,  until  the  Treasury 
Department  Library  reopens. 

Dated:  July  18, 1S96. 
Darcy  Bradbiii]>, 
AniMtant  Secretary,  Finandai  MatkeH. 

Appendix — Fammlas  for  Currant  Pay 
Stractine 

I.  Refarence  INUM:    - 


Rsf  INUMoacsRef  INUMu  + 


t-1 


[Ref  INUMm^  I -Ref  INUMm) 


n.  Index  Ratio: 


IlUlaX  RatiODar  - 


ReflNUMiM. 


Raf  INUMLaasA 


m.  Semiaimual  Interest: 

A.  Coupon  =  (1/2)  X  Index  Radooac  x 

P  *  (Index  Ratioo.  -  1)  X  P 
though  not  less  than  zero. 

B.  Coupon  Rate  =  (1/2)  *  Infl.  Rate  -i-  ((1/ 

2)  X  Infl.  Rate) 
though  not  less  than  zera 
Definitions: 
Dete^valuation  date 
EMhe  number  of  days  in  the  month  in 

which  Date  falls 
tsthe  calendar  day  comsponding  to 

Date 
INUMsindex  number 


Ref  INUMLMSA^reference  INUM  for  the 

original  issue  date  or  last 

semiannual  interest  payment  date 
Ref  INUMM=refereiica  INUM  for  the  first 

day  of  the  calendar  month  in  which 

Date  falls 
Ref  INUMm^.  i=refierance  INUM  for  the 

first  day  of  the  calendar  month 

immediately  following  Date 
l=reel  interest  rate  (set  at  initial  auction) 
P=principal  amount 
Cou[)on=aemiannual  interest  payment 

amount 
Coupon  Ratesaemiannual  coupon  rate 


Infl.  RatB=Iiidex  RatiODHc— 1 

IFR  Doc  86-18802  Filed  7-1S-40:  2:31  pm| 
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BWmOMMOITAL  PHOTECllOH 
AOaWY 

40CFRPartS2 
(WA43-711lb;  FRL-aS14-q 

Approwi  and  PramulgMlen  Of  Air 
Quality  ImplaniantatkNi  Planar 
wnMiMiywiii;  naviaiofi  w>  uw  Mna 
bnplanMnMion  Plan  Vahida 
InapacHon  and  Malntananoa  PiOQrania 

AOOCT:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUHMART:  The  EPA  propoaes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Washington  for  the  purpose  of 
approving  the  Inspection  and 
Maintenance  (I/M)  State 
Implementation  Plan  (SIP),  for 
Washington  State.  On  August  21, 1995, 
Washington  submitted  SIP  revision 
requests  to  the  EPA  to  satisfy  the 
requirements  of  sections  182(b)(4)  and 
182(c)(3)  of  the  Clean  Air  Act,  as 
amended,  and  Federal  I/M  rule  40  CFR 
part  51,  subpart  S.  These  SIP  revisions 
will  require  vehicle  owners  to  comply 
with  tlu  Washington  1/M  program  in  the 
two  Washington  ozone  nonettainment 
areas  classifiiMl  as  "maiginal"  and  in  the 
three  carbon  monoxide  nonattainment 
areas  dassifled  as  "moderate".  This 
revision  applies  to  the  Waahington 
counties  of  Clari:,  King,  Pierce, 
Snohomish,  and  Spokane.  In  the  Final 
Rules  Section  of  this  Federal  Regiatar, 
the  EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontioveraial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  August 
22, 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(OAQ-107),  Office  of  Air  Quality,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  dociynents  relevant  to  this 
proposed  rule  are  available  for  public 


inspection  during  nonnal  business 
houn  at  die  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Environmental  Protection  Agency, 
Region  10,  Office  of  Air  Quality,  1200 
6th  Avenue,  Seattle,  WA  98101. 
The  Washington  Stats  Department  of 
Ecology,  P.O.  Box  47600,  Olympia, 

WA  g8504-76aa 

FOR  fURTHBI  MPORMATIOM  CONTACT: 
Stephanie  Cooper,  EPA,  1200  6th 
Avenue,  Seattle,  WA  98101.  (206)  553- 
6917. 

SUPPlLaBITARV  wrORMATION.  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this 


Dated:  May  24, 1086. 
laasS.  Maars, 

Acting  Reponal  Administiator. 
IFR  DdC  96-18200  Riled  7-22-4)6:  8:45  am) 
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AOCNCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTNN:  Proposed  rule. 

summary:  Technical  information  or 
cranments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  besis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adept  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  propoeed  rule  in  a 
newspaper  of  local  circulation  in  each 
commimity. 

aoorCSSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  eecfa 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  ?£.,  Chief,  Hazard 


Identificition  Branch,  MMgctiaa 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472.  (202)  646-2756. 
SUPPlSBITARr  ■VOmATION:  The 
Federal  Emeigency  Management  Agency 
(FEMA  or  Agmicy)  propoaei  to  make 
deteiminaUons  of  base  Hood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  1 10  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  meen  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meal 
the  floodplain  management 
requirements  of  the  NFIP  anJ  an  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rales  for  new 
buildings  built  after  these  elevations  an 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  mepared. 

Regulatory  Flexibility  ActThe  Acting 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973, 42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12886  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Ovil  Justice 
R^rm.  Tills  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 
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LM  of  SobfKla  la  44  Ont  Part  (7 

Adminiftntive  pnctica  md 
procedure.  Flood  inniranoe,  Rapoitiiig 
and  recordkeeping  requirament*. 

Accordingly.  44  CFR  part  67  ii 
propocad  to  be  imendsd  ai  follows: 


PARTer— (AMENoeq 

1.  The  authority  dutlon  for  part  67 
continues  to  read  as  follows: 

Aalherily:  42  U^.C  4001  et  Mq.; 
Raacganlzatkm  Plan  Na  3  of  1078, 3  CFR. 


1978  Comp..  p.  329:  B.O.  12127,  44  FR 19367, 
3  CFR.  1979  Comp.,  p.  37S. 

ttTA   (Amandsd] 

2.  The  tables  published  under  the 
authority  of  %  67.4  are  proposed  to  be 
amended  as  follows: 


CByrtuwu^msily 


Kartata*  County 
(IMnooi 
Ana). 


Souce  of  ■oodkig 


Location 


/^podmatsly  OS  mla  upstraam  al  eon- 


tOaplh  in  laat  above 

ground.  'BenUan  in  <aat 

(NGVD) 


Ejdaling 


•813 


•813 


*60e 


'608 


Sand 
Cout 


fppminaUtf  0/4  inie  i^iatraani  of  oon- 
liianoe  with    Kankakee   River   atong 
SpilngCraak. 
tor  Inapadion  at  the  Kankakee  County  AiMnislralkin  Buldkig.  180  East  Qxn  Street,  Kankakee,  IMnals. 

to  I*.  Ruasel  Thonvsan,  Chainnan  at  IDs  Kankakee  County  Board.  Kankakee  County  AdmMstraiion  B«iMkig.  188  East 
Kanhakas,  anola  80001. 


Sun  nvar  Tanace 
(VMaoa)Kan- 
Cou«y. 


•617 


•617 


•611 
•611 


I  tor  inapacMon  at  •■  Sun  Hvar  TamK*  VHiga  Hal,  7267  East  CNcago  SMel,  SL  Anna,  ipnois. 
Sand  oomnwila  to  The  HonaraUs  Caaay  Wada,  *„  Mayor  of  the  Vtage  d  Sun  Hvar  Tsnaoe.  7267  East  CNcaoo  Sraat,  SL 
60664. 


*a(C«y) 
Dtfaga  County. 


SaCCraak. 


ApproidmaMy    OJI    mla    upakaam    o( 
Ttnmdala  Avanua. 

Ii^ia  avaMia  tar  inapadkxi  at  ta  Bi**io  Oapailmanl.  Wood  Oala  Oty  Hal,  404  Nodti  Wood  Dale  Road.  Wood  DaK  i^^ 
Sand  conmanla  to  The  Honoi^M  Oavtd  L  VanOeeal,  Mayor  ol  the  Cly  at  Wood  Dale.  404  Noilh  Wood  Date  Road.  Wood 


•261 
•283 


80191. 

MkMgan  - 

Buana  VWa  (Town- 

Ana east  tH  Intarstata  75  and  noth  ol 

•586 

•587 

ship)  Satfnaar 

agsAraa. 

Fast  WasMnglon  fload 

OouHy. 

Saginaw  flknr  .-    

•886 

'588 

•586 

'588 

upatraam  corporate  Uniits. 

Sand 
48801 


tor  kispacaon  al  lis  TomnsMp  OsiM  Oacs.  1160  Soulh  Oular  Oiiva,  Sagkww,  Midiigan. 
10  Mr  Frwieaa  Hayes,  Suparviaor  o«  Ha  Chartsr  TownslUp  ol  Buena  Viata,  1160  South  Oular  Diive,  Saginaw,  Mictsgan 


ikM  Saginaw 
Couily. 


Saginaw  RNir  . 


ol 
I  ol  Vanoy  Road. 


Area  wsat  ol  CONRAIL  and  soutti  ol 
SchustRoad 


•567 
•588 


•S8S 
•580 


Maps  avaMHa  tor  inapacUon  at  ttw  CimiMon  TownaNp  Buldina  1645  Maplsfidge.  Saginaw,  MkMgan. 

Sand  consnanls  10  Mr.  Chrtakiptiar  Ptcant  Cwnilkin  TownaMp  Supaniaar.  1846  MapMitdga.  Saginaw,  MkMgan  48804. 

MkMgan 

Frankmnulh 
(TownsNp)  Sagi- 
naw County. 

Caaa  River 

South  Mam  Street 

None 
Nona 

•812 
•612 

South  Mam  SIraaL 

I  tor  napedton  al  lie  Fnrtianmuli  TownaMp  BuMkia  218  West  Gennessee  Street,  Frankanmuth,  iMkMgan. 
I  K>  Mr.  ktaftrn  Wansck.  St<iarvisor  ol  Frwtkanmuth  Township,  218  West  Qennessae  Street,  Frankenmuli,  MtoNgan  48734. 


(TownsNp) 
Counly. 


Ana  north  ol  CONRAIL  snd  I 
wmiiai  nDBO. 


lot  Van 


•566 


•504 


Federal  Ragwtw  /  VpI^M,  ¥h.  142  /  Tuwdajf,  July  23.  1996  /^gpnsedj^RMjs' _  JM31 


Stale 


CHy/town^county 


Source  of  loodng 


Location 


sOapeiVi  laat  above 

ground  'Bavatton  m  lael 

(NOVO) 


Exiaing 


Mapa  avaMHe  far  inspection  at  the  James  Township  Hal,  2590  Siena  lirive,  Saginaw,  MkMgaa 

Send  comments  to  Mr.  Gerakf  M.  Wienske,  S(«iecvisor  of  James  Townstiip,  2255  WIegl  Road,  Sagir«w,  Michigan  48603. 


Michigan  . 


KodNile  (Town- 
ship) Saginaw 
County. 


KochvlleDran  . 

Saginaw  River  .. 
Saginaw  Bay  .... 


CONRAIL 

'585 

•586 

Approximately  400  feel  i^wtream  of 
KochvilaRoad 

•586 

*586 

(Area  within  the  township)  west  at  Vsnoy 
Road  and  north  of  Tittabawassee 
Sireet 

•585 

'586 

Saginaw  Fttver  «vest  of  Venoy  Road  and 
north  of  Tittabawassae  Street 

•566 

.    '666 

Maps  Bvaiiatjie  for  Inspectian  at  the  KochviUe  Township  Hall,  5851  Mackinaw  Road,  Saginaw.  (Michigan: 

Send  conmer«s  lo  Mr.  Edward  Allington,  KochvHIe  Township  Supervisor.  5851  Mackinaw  Road.  Staraw,  Mictsgan  48804. 


Michigan 


Swan  Creek  (Town- 
ship) Saginaw 
Counly. 


Shiawasee  Flats  . 


Barer  and  Bentean  Roads  inlersectian  . 


l4one 


■594 


Maps  available  for  inspection  at  the  Swan  Creak  Township  Offices,  11415  L^cefiekf  Road,  St  Chartos,  Michigan. 
SendcommarMstoMr.  Don  Rappley,  Swan  Creek  Township  Supenisor,  11415  Lake«ekl  Road.  St  Charles.  Micf^goi  48655. 


Michigan 


Maps  available 
Serxj  comments 


Thomas  (Township) 
Saginaw  Couny. 


Shiawassee  Flats 

(Tntabewassee  River). 
Swan  Creek __......_ 


At  Ederer  Road  and  North  River  Road 
intersection. 

At  Ederer  Road „.. 

At  Qeddes  Road 


•587 


■503 


•596 


■504 
■504 


for  inspection  al  the  Thomas  Township  Offices,  249  North  (Miller  Road,  Saginaw,  Micl^gan. 
to  Mr.  Monison  Stevens,  Thomas  Township  S«jpenisor,  248  North  Miller  Road,  Sagirww,  Michigan  48609. 


Michigan  . 


Zilwaukee  (City) 
Saginaw  County. 


Saginaw  Bay  

Saginaw  River  _.„ 


Area  west  of  Qrarxl  Trunk  Western  Rail- 
road and  north  of  Trttatiawassee  Street 

Area  west  ol  CONRAIL  and  south  ol 
Tittabawassee  Street 

At  downstream  and  upstream  sides  ol 
Interstate  Route  75. 


•585 

•586 

•588 

•588 

■588 

•589 

Maps  available  tor  inspeclkxi  at  the  Zilwaiitee  City  Hal,  319  rniabawassee  Road,  Saginaw,  Michigan. 

Sand  comments  lo  The  Honorable  Rk^ianl  DeLong,  Mayor  of  the  CHy  of  Zlwaukee,  319  Tittabewasaee  Road.  Sqinaw,  MkMgan  48604. 


Michigan  . 


Zilwaukee  (Towrv 
ship)  Saginaw 
County. 


Kochvile  Drain 


Saginaw  River  Ftood  Stor- 
age Area. 
Saginaw  River 


Saginaw  Bay 


Approximately  0.4  mile  ups»eam  of  Mar- 
sttite  Route  75. 

Approximately  400  feel  downstream  ol 

Kochvile  Ftoad 
Area  east  ol  State  Route  13  (Veterans 

Memorial  Parkway). 
Approximately  3.3  mies  downstream  ol 

Inlantale  Route  75. 
Approxknalely   1,000  feel  upstream  of 

Interstate  Route  75. 
Areas  west  of  Grand  TnMc  Western  and 

north  of  KochvOe  Road. 


•585 


■S86 


•586 

•586 

■586 

■587 

■586 

•587 

•588 

■569 

•585 

■566 

Maps  available  for  inspedon  at  the  Township  Sifisnisor-s  Home  OWoe,  7600  Metnuma  Road,  Siqitww,  MkMgaa 
Send  coiflments  to  Mr.  David  F.  Bradt  Zlwaukee  Township  Supanisor,  7600  Mefcoune  Road,  Sminaw,  Michigan  48604. 


>aart(Cily) 
Counly. 


Con«ny  Skxjgh  Tilxilary 
2. 


Approximately  0.1  mie  upiitiuai'ii  ol  Pear- 
son Road  culvert 


■271 


3«132 


F«d«al 
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^^ 

OiyAoMntoounty 

SOUPM  01  ■OOflVIQ 

Looaon 

•OotikifMlibOM 

greiaiSr-ElHMIaniniHl 

(NOVO) 

EjiMfeia 

ModHad 

- 

NMlyOnk(LMCIw>- 

NMlyOrMkTAuliiyZ.. 

RIcMMdOPHk 

ncHnd  OMk  TrftuHiy 
1. 

>VfKHmtttf  ai  if*t  vmmm  of  U>- 
MiniMd. 

North  BwoBiviim  Rosa 
At  downrtfBflin  aids  of  Old   Brandon 

flOKt. 

Road. 
AnnidmMily  12  iMm  upMrMm  ol  M- 

natoC«MIQi«nafea«l 
ApproidinMly  l/ee  <n(  i<ii»Mni  otOM 

AnirmlniHilt  UmlnuiiMrMinofoon- 

luMioa  m  ncHMl  CiMk  Tributiiy  1. 
Moortk«nM«i«hncMndCiMk 

<»UiOjilntH»  400  im  dnwno—n  «  1- 
inato  CotM  out  Riira«l 

Nona 
•272 
•281 
•272 
Nona 
■2S3 
■288 
•288 
•288 

•284 
•271 
•282 
•271 
•280 
•284 
•288 
•286 
•287 

Mipi  a«at«a  tor  kavadlon  H  *• 
CMreroofnnMnv  vim  nuHuwiB  i 


Paart  CMy  Hit.  DapartnMW  «  Community  Dawtopmanl.  2420  OM  Brandon  Hoad.  Paail.  Hawlampl. 
Mcti  CMMa^  Mayor  or  tia  Cky  ol  Paart,  P.O.  Boa  5048.  Paart.  MMtalppi  3B288-GB48. 


Mow  York 

Canandilgua 
(Toan)  Ontario 

Uttt  Cmandaigija 

AmujUimiWy  200  laat  aaMot  Manao- 
Iton  ol  avb  and  Waal  U*a  Roa*. 

•893 

•892 

Couay. 

Mataadon  o(  Coy  and  Waai  Lain 
Roadi: 

•806 

•692 

MudCiaak 

AWiTOjunilaty  2,000  iaal  dowratraant  a« 

Nona 

•683 

/^pronknaMly  200  iaat  tvakaam  o*  up- 

Nona 

•706 

aaaam  oorporata  linta. 

Irlapa  anaiitili  lor  tnapadkm  *  Itm  rotm  of  Canandaigua  Plannlna  Oapailmenl.  5440  Routs  S  and  20  Watt,  Canandaigua.  Naw  York. 
Sand  cuiwnam  k>  Mr.  RatMit  F.  Sinpaon,  St..  St^mrmot  o(  Itie  Toam  ol  Canandaigua,  5440  Roia*  5  and  20  Watt.  Canandaigua.  Naw  York 


14424. 

Ntw  York 

QouMmaur(V»- 
lBga)StLjw 
rancaCouay. 

OawagMcMa  RImt 

Nona 
Nona 

•385 

AppmHitaly  0.74   (rta   ijpalraam  o( 
Slala  Route  56. 

•411 

for  irMpadlon  aldia 
toTliattononMa 


Clirk^  OMoa,  Gouvamaur  Muiicipal  Btikfng,  33  Clinton  Skaat,  Gotwamaur.  Naw  York, 
rrrniiafaia.  Mayor  d  Itie  VMags  ol  Qounmau.  33  CMon  SIraat,  Qouvamaw.  Naw  York  13642. 


(Yodi. 


Sand  corrwnaoca 


WinMwn  (Toan) 
QraanaCouay. 


tar  napadton  at  8ia 
to  Mr.  Paktok  Maahan. 


Ni. 


Ai 


At  conlkionc0  ol  MAdwl  HaMow  Trfbulsry 
Town  Hal.  Routa  296.  HanaonvMa,  New  York. 
Windham  Town  Stparviaor,  P.O.  Bo«  96,  HanaomNe.  Naw  York  12439. 


•1468 
•1517 


London  Gnwa 
(TownaWp)  Oiaa- 
larCauity. 

Eaat  Branch  WNtaCHy 

Craak. 

ChaOiam  Run 

Apprownataly  1,000  teal  downatream  ol 
nawgaraan  oiauuii  noao. 

conluance  of  Chalhani  Run. 
Approximalely  350  leel  downstraem  ol 

Pomeroy  Street 
At  Stum  Roart  9?«  

Nona 

Nona 
Nona 
Nona 

•258 

•270 
•283 
•504 

Mapa  a  lalilili  tor  inapectian  el  the  at  the  London  Qrove  Townahip  BUUng.  550  Eaat  Bettmoia  Pke,  Si«e  200,  Weal  Grove,  Pennsylvania. 

Send  cammeras  to  M.  Lewis  C.  Ross,  Chaimian  ol  Iha  Township  o>  London  Qrove  Board  ol  Stamvisars,  560  East  Dallimora  Ptce,  SuMe 
200.  WearOrova,  Pennsylvana  19380. 


Weettown  (Tmav 
sNp)  Chester 
County. 


West  Fork  ol  Eaat  Branch 
Chaator  Creak. 


At  ivatream  side  ol  Skael  Road  . 


•263 
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awa 

Qty/towntoounty 

Location 

tOapth  in  leel  above 

grouiia:  •Elav«ton  m  teal 

(NOVO) 

Existing 

Moiflisd 

Weslboume  Road. 

•263 

•262 

Mapa  avaiaUe  tor  mspectian  at  the  Westtown  Township  Offlce,  1061  Wlmington  Pice.  West  Chester,  Pennsylvania. 

Send  comments  to  Mr.  Kenton  S.  Stokes.  Chainnan  ol  the  Weattown  Townahip  Bowi)  ol  SupenisorB,  P.O.  Box  79.  Weaaown.  PerwylvXa 
19306. 


(Catalog  of  Federal  Domestic  Assistance  No. 
63.100,  "Flood  Inauiaiics'') 

Dstod:  )uly  10, 1996. 
Rickard  W.  KfiBm. 
itetingitssocjotsD&ector/orMft^tion. 
IFR  Doc.  9fr-18a63  FUed  7-22-96: 8:45  am) 
aaiaia  oooa  sns-at-a 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  AdminMralian   ' 
49  CFR  Pans  383  and  381 
tFHWA  Doekal  No.  MC-M-Sq 
nM212S-AD20 

Commefcial  Mver  Ptijiaieal 
QuaiNlcationa  as  Part  of  the 
Commercial  Driver's  Uoenee  Prooaes 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACnOM:  Notice  of  first  meeting  of 
negotiated  rulemaking  advisory 
committee. 

SUMMARY:  The  FHWA  announces  the 
first  meeting  of  an  advisory  committee 
(the  Committee)  established  under  the 
Federal  Advisory  Committee  Act  and 
the  Negotiated  Rulemaking  Act  to 
consider  the  relevant  issues  and  attempt 
to  reach  a  consensus  in  developing 
legulations  governing  the  proposed 
merger  of  the  State-administered 
commercial  driver's  license  (CDL) 
procedures  of  49  CFR  Part  383  and  tlv 
driver  physical  qualifications 
requirements  of  49  CFR  Part  391.  The 
Committee  is  composed  of  persons  who 
represent  the  interests  that  would  be 
substantially  affected  by  the  rule. 
DATES:  The  first  meeting  of  the  advisory 
committee  will  begin  at  lO.-OO  a.m.  on 
August  7  and  8, 1996. 
ADDRESSES:  The  first  meeting  of  the 
advisory  committee  will  be  held  in  the 
Nassif  Building,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  D.C  Subsequent 
meetings  will  be  held  at  locations  to  be 
annotmced.  The  Committee  will  meet  in 
room  4438  on  August  7  and  rooms 
3200-3204  on  August  8. 


FOR  FtlRTHER  MFORHATION  OONTACT:  Ms. 
Teresa  Doggett,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
4001,  or  Ms.  Grace  Reidy,  Office  of 
Chief  Counsel,  (202)  366-0834,  Federal 
Highway  Administration,  4O0  Seventh 
Street.  SW.,  Washington,  D.C  20590. 
Office  hours  are  from  7:4S  a.m.  to  4:15 
p.m.  e.L,  Monday  through  Friday, 
except  Federal  holidays. 

8UPPLEMEMTARV  atFORMATKlN: 
Backgroand 

On  April  29, 1996.  the  FHWA 
published  a  notice  of  intent  to  establish 
an  advisory  committee  for  regulatory 
negotiation  to  develop  regulations 
governing  the  proposed  merger  of  the 
State-administered  commercial  driver's 
license  procedures  of  49  CFR  Part  383 
and  the  driver  physical  qualifications 
requirements  of  49  CFR  Part  391  (61  FR 
18713).  The  notice  requested  comment 
on  membership,  the  interests  affected  by 
the  rulemaking,  the  issues  the 
Committee  should  address,  and  the 
procedures  it  should  follow.  The  notice 
also  announced  the  May  14  public 
meeting  that  was  sponsored  by  the 
agency.  This  organizational  meeting  was 
held  in  order  to  help  identify  and  select 
organizations  or  interests  to  be 
represented  on  the  Committee. 

The  FHWA  received  20  conmients  on 
the  notice  of  intent.  None  of  the 
comments  opposed  using  regulatory 
negotiation  for  this  rulemaking;  most 
endorsed  the  process  and  included 
requests  to  serve  on  the  Committee  and 
submitted  nominations.  Based  on  the 
responses  to  the  notice  of  intent  and  for 
the  reasons  the  FHWA  stated  in  that 
notice,  the  Department  of 
Transportation  has  determined  that 
establishing  an  advisory  committee  on 
this  subject  is  necessary  and  in  the 
public  interest.  In  accordance  with 
section  9(c)  of  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Transportation  filed  the  charter  for  this 
Committee  on  July  12,  authorizing  the 
Committee  to  meet  and  begin 
negotiations.  The  Department  has  also 
selected  the  members  of  the  Conunittee. 


MiHpK«til  BnL—.yjm  n  III  eaa 

Mediator/Facilitatar 

In  the  notice  of  intent,  the  FHWA 
stated  that  it  retained  the  services  of  a 
contractor,  Mr.  Philip  J.  Hatter,  to  act  as 
a  convener  and  provide  advice  on  the 
taasibility  of  using  negotiated 
rulemaking  for  this  rule.  The  FHWA  is 

&lessed  to  announce  that  Mr.  Harter  will 
>  the  mediator/focilitator  of  the 
Commercial  Driver  Physical 
Qualifications  Negotiated  Rulemakiiig 
Advisory  Cominittae. 

Membership 

In  addition  to  a  msdiator/bdlitator, 
the  Committee  will  consist  of  the 
following  members: 
Federal  Highway  Administration 
American  Association  of  Motor  Vehicle 

Administrators 
New  York  (State  commncial  driver 

licensing  agency) 
Utah  (State  conmiercial  driver  licensing 

agency) 
Wisconsin  (State  commertnal  driver 

licensing  agency) 
Montana  (State  commercial  driver 

licensing  agency) 
Commertaal  Vehicle  Safety  Alliance  ' 
International  Association  of  Queb  of 

PoUce 
American  Truqjking  Associations 
National  Private  Truck  Council 
Nattonal  School  Transportation 

Association 
United  Motor  Coach  Association  k 

American  Bus  Association  (sharing 

one  seat  on  the  Committee) 
Owner  Operator  Independent  Drivers 

Association 
Independent  Truckers  and  Drivers 

Assodetion 
Teamsters  Union 
Amalgamated  Transit  Union 
Lancer  Insurance 
AI  Transport 

American  Insurance  Association 
National  Association  of  Independent 

Insurers 
Advocates  for  Hi^way  and  Auto  Safety 
Farmland  Industries 
American  College  of  Occupational  and 

Environmental  Medicine 
Assodatioa  for  Advancement  of 

Automotive  Medicine 
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American  Academy  of  OccupatiaaBl 

Health  Nunes 
American  Academy  of  Phyndana' 

Aiaistanla 

Hm  FHWA  reRiets  being  unable  to 
aocooimadate  aU  requests  for 
membership  on  the  Committee.  The 
Committee  must  be  kept  to  a  size  that 
permits  eflective  negotiation,  but  that 
ensures  all  interests  have  a  voice  in  the 
negotiation  and  any  ultimate 
recommendations  adopted.  Although 
the  FHWA  would  have  prefnied  a 
smaller  committee,  the  agency  ened  on 
the  side  of  inclusion  to  be  certain  that 
all  interests  afiected  by  the  rulemaking 
are  represented  in  this  process. 

The  Negotiated  Rulemaking  Act 
prarides  that  agencies  should  limit 
mambership  on  a  negotiated  rulemaking 
committee  to  25  members,  unless  the 
agaocy  head  determines  that  a  greater 
number  of  members  is  necessary  Cor  the 
binctioning  of  the  committee  or  to 
achieve  balanced  membership.  The 
FHWA  recognizes  that  representation  of 
all  significantly  aSected  interests  in  the 
negotiatian  is  critical  if  any  rule 
developed  through  this  process  Is  to 
achieve  widespread  support.  Therefne, 
to  best  serve  all  who  have  a  significant 
stake  in  the  outcome  of  this  negotiated 
nihimaking  and  to  enstue  the  smooth 
funclianing  of  the  negotiation  process, 
we  believe  that  a  28-member  committee 
is  necessary  and  justified  under  the 
statutory  standard  cited  above. 

The  agency  did  not  grant  Committee 
membership  to  all  applicants.  For 
example,  the  Geoigetown  University 
Law  Center — Institute  for  Public 
*  Representatioo  and  the  National 
Assodstion  of  the  Deaf  requested 
membership  on  the  Committee  but  were 
not  included.  The  FHWA  deliberated  on 
these  applications  and  determined  that 
these  groups  sought  inclusion  on  the 
Committee  primarily  because  of  the 
mistaken  belief  that  the  scope  of  these 
negotiations  would  extend  to  a 
discussion  of  changes  to  the  FHWA's 
physical  qualifications  standards.  For 
example,  in  its  comments,  the  Insdtule 
for  Public  Representation  stated,  "We 
sssume  from  this  [the  April  29  notice] 
that  the  committee  will  in  fact  consider 
the  substance  of  the  physical 
qualiBcation  standards." 

However,  as  noted  in  the  April  20 
notice,  the  current  physical 
qualifications  standards  will  not  be  a 
But^ect  for  discussion  during  this 
negotiated  rulamakitig  process:  nor  will 
the  FHWA's  medical  waiver  programs 
be  a  subject  for  negotiation  in  this 
proceeding.  In  light  of  the  FHWA's 
multi-year  reseerch  plan  to 
systematically  review  and  develop 


revised  medical  standards,  using 
medical  advisory  panels,  we  find  that 
the  use  of  this  negiDtiated  rulemaking 
forum  to  consider  changing  the  current 
medical  standards  is  inappropriate.  The 
CoiTunittee  will  only  address  whether 
the  physical  qualification  guidelines 
currently  used  by  the  agency  to. 
implement  the  current  medical 
standards  should  be  modified. 
Therefore,  we  believe  that  the  interests 
of  disabled  driven  operating  in 
interstate  oommerca  in  accordance  with 
the  Federal  qualification  standards  wiU 
not  be  significantly  afiected  by  this 
negotiatad  ralemaking  in  a  way  that  is 
diSsrant  from  the  impacts  of  this  action 
on  the  total  driver  population. 
Accordingly,  4he  interests  of  these 
disabled  drivers  are  effectively 
represented  by  the  several  driver 
organisations  Included  on  the 
Cmnmittee. 

The  FHWA  beUavea  that  public 
participation  is  critical  to  the  success  of 
this  proceeding.  Parlicipadon  is  not 
limited  to  Coirmiittee  members. 
Negotiation  sessioiu  will  be  open  to  the 
public,  so  intaiwted  parties  may 
observe  the  osgotiatioos  and 
communicate  their  views  in  the 
appropriate  time  and  manner  to 
Committee  members.  Also,  interested 
groups  or  Individuals  may  have  the 
opportunity  to  participate  with  working 
poups  of  the  Committee.  The  FHWA 
believes  thst  this  form  of  participation 
will  produce  meaningful  information 
and  lead  to  a  more  eflective  conunercial 
driver's  license/physical  qualificatioiu 
regulation.  Of  course,  the  FHWA  will 
invite  conunent  on  any  proposed  rule 
resulting  bom  the  Cominittee's 
deliberations. 

Major  Issues 

In  the  notice  of  intent,  the  FHWA 
tentatively  identified  potential  topics  to 
consider  in  the  negotiation  and  asked 
for  comment  on  whether  the  issues 
presented  wore  appropriate  and  if 
alternate  or  additioiial  issues  should  be 
considered.  Most  comments  were 
devoted  to  membership,  and  no 
significant  modifications  to  the 
potential  topics  included  in  the  April 
notice  were  proposed.  Therefore,  the  list 
of  topics  is  unchanged. 

Those  topics  are: 

1.  Whether  the  physical  qualifications 
guidelines  currently  used  by  the  agency 
should  be  modified  to  more  effectively 
implement  (he  currant  medical 
standards. 

2.  The  scope  of  any  medical 
qualifications  tracking  system  which 
might  be  used  by  law  enforcement 
officials,  as  well  as  by  carriers  interested 


in  medical  information,  that  is  not  ' 
currently  available. 

3.  What  is  the  status  of  the  various 
fedaially-funded  State  Prototype 
Medical  Review  pilot  programs  which 
explored  the  merger  of  the  medical 
qualifications  and  licensing  procenes, 
and  what  useful  information  can  be 
utilized  from  these  efforts  in  drafting  a 
rule  on  merging  CDL  and  physical 
qualifications  requirements? 

4.  How  much  control  should  various 
parties  have  over  the  medical  review 
process  and  should  the  current 
commonly-used  procedure,  in  which  a 
company  directs  its  drivers  to 
physicians  it  selects,  be  replaced 
entirely  or  could  it  simply  be  modified? 
For  example,  should  the  agency  require 
drivers  to  submit  a  medical  long  form  to 
employers  and  the  appropriate  State 
licensing  agency  instmd  of  replacing  the 
current  systani? 

5.  How  can  the  current  physical 
examination  raquirements  used  by 
medical  providers  be  clarified?  How  can 
these  requirements  and  guidelines  be 
more  effectively  communicated  to  the 
medical  provider  community? 

6.  Is  there  a  way  to  allow  merger  of 
the  separate  requirements  without 
burdening  the  small  operator  who 
moves  to  another  State?  In  this  case, 
although  the  driver's  medical 
certification  would  still  be  valid,  he  or 
she  might  still  be  required  to  be 
reoertified  in  the  new  State,  thus 
potentially  requiring  a  new  certificate 
and  a  corresponding  fee  (e.g.  medical 
reciprocity  of  old  certificate  to  new 
SUtes). 

Once  the  rulamaking  negotiations  are 
underway.  Committee  members  may 
raise  other  issues. 

Procedure  and  Schedule 

Those  who  commented  on  the  notice 
of  intent  generally  did  not  address 
Committee  procedures.  The  FHWA 
anticipates  that  all  of  the  negotiation 
sessions  will  take  place  in  Washington, 
D.C.  at  DOT  headquarters.  Given  the 
FHWA's  limited  resources,  travel 
outside  of  Washington,  D.C.  for  the 
purpose  of  holding  negotiation  sessions 
is  unlikely. 

Consistent  with  requirements  of  the 
Federal  Advisory  Committee  Act,  a  deer 
and  comprehensive  record  of  the 
Committee's  delibetations  will  be  kept 
and  drcttlated  to  Conmiittae  memben. 
The  fscilitator  will  provide  an  assistant 
to  the  Committee  to  complete  these  end 
other  duties. 

The  objective  of  the  neeotiatioii,  in 
the  FHWA's  view,  is  for  the  Committee 
to  reach  a  consensus  on  how  to 
effidenUy  and  succsssfuUy  transfer 
responsibility  for  medical  fitness 
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detenninations  to  State  licetuing 
agencies  and  produce  a  draft  notice  of 
proposed  rulemaking  for  consideration 
by  the  agency. 

The  negotiation  prtxxss  will  proceed 
according  to  a  schedule  of  spedfic  dates 
that  the  Committee  devises  at  the  first 
meeting.  The  FHWA  will  publish 
notices  of  future  meetings  in  the  Federal 
Ragiitar.  The  FHWA  has  provided 
direct  notice  of  this  meetiug  to  all 
Committee  members  and  urges  all 
members  to  attend  and  partidpate  in 
this  first  and  important  meeting. 

AMfaarilr  5  U.S.C  K  961-S70: 5  VS.C. 
App.  2$$1-1$. 
Issued  on:  )uly  19, 1996. 
■  E.I 


Acting  AaocialeAdnunJitratorforlHolor 

CaiTim. 

[FR  Doc  9»-18767  Filsd  7-t«-W;  12.-10  pm] 


National  HiglnMy  Traflic  Safety 
Admlnlatratton 

49  CFR  Part  571 

DanW  of  PalMon  lor  Ruiemaidfig; 
Federal  Motor  Vehicia  Safety 


AOBtCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 


:  This  document  denies  the 
petition  by  Mr.  John  Chevedden  for  the 
issuance  of  a  mandatory  Federal 
regulation  that  would  require  all  new 
care,  light  trucks  and  sport  utility 
vehicles  to  be  equipped  with  refledora 
or  reflective  tape  on  the  open  driver  side 
door  or  door  jamb.  An  analysis  of  the 
petition  revealed  no  information  to 
support  the  petitioner's  contention  that 
there  is  a  safety  problem  with  the 
currant  situation  and  that  his  proposed 
solution  will  address  the  problem  and 
improve  safety  in  a  cost-emctive  way. 
FOR  FuRnER  ntForawnoN  contact: 
Kenneth  O.  Hardie,  Safety  Performance 
Standards,  NHTSA.  400  Seventh  Street. 
SW.  Washington,  D.C.  20590.  Mr. 
Hardie's  telephone  number  is  (202)  366- 
6987. 

auPPUaeiTART  MFORMATION:  By  letter 
dated  March  29, 1996,  Mr.  John 
Chevedden  of  Redondo  Beach, 
California,  petitioned  NHTSA  to  issue  a 
new  rule  that  would  mandate  the 
equipping  of  all  new  cars,  light  trucks 
and  Vort  utility  vehicles  with  refledora 
or  reflective  tape  on  the  open  driver  side 
door  or  door  junb.  The  petitioner  stated 
that  this  will  avoid  coUisioiu  with 
driven  and  their  car  doora  as  they  exit 


the  vehicle  at  night  near  traffic  because 
the  door  will  be  reflective  to  ooooming 
traffic  when  the  driver  door  is  opened. 

Analysis  of  Patiljoa: 

To  establish  a  new  vehide  safety 
requirement,  the  agency  must  present 
data  or  analysis  showiag  that  thara  is  a 
significant  safety  problem  and  that  the 
problem  would  likely  be  reduced  by 
adopting  that  requirement.  The 
petitioner  did  not  provide  any 
information  showing  that  a  safisty 
problem  presently  exists.  He  did  not 
submit  any  information  showing  the 
frequency  with  which  drivera  or  driver's 
doors  are  struck  by  passing  traffic. 
Further,  he  did  not  provide  information 
showing  the  extent  to  which  such 
inddents  are  the  result  of  insuffident 
conspicuity  of  the  door  or  the  result  of 
the  suddeimess  with  which  the  driver 
opens  his  or  her  door  into  the  path  of 
an  oncoming  vehide.  Finally,  he  did  not 
provide  any  information  showing 
whether  the  incidents  were  more  likely 
to  involve  a  solitary  parked  vehide  or 
a  parked  vehicle  whose  rear  end  was 
obscured  by  another  parked  vehicle. 
The  agency  also  lacks  any  stich 
information. 

In  the  absence  of  this  information,  the 
agency  cannot  assess  whether  the 
problem  is  of  sufBdent  magnitude  to 
warrant  rulemaking.  It  also  can  only 
very  roughly  assess  whether  the 
su^sted  requirement  has  the  potential 
for  reducing  the  proUem. 

NHTSA  has  already  eebiblished 
requirements  that  make  parked  vehicles, 
particularly  solitary  parked  vehides, 
more  conspicuous  to  foUovnng  traffic. 
FMVSS 108  requires  that  vehicles  be 
equipped  with  rear  taillamps, 
stoplamps,  high  mounted  center 
stoplamps,  license  plate  lamps,  end 
paning  lamps.  These  lamps  add  to  a 
vehicle's  conspicuity  when  its  lights  an 
turned  on.  The  agency  recognizes  that  to 
the  extent  that  drivers  exit  from  their 
vehicles  st  night  only  after  turning  off 
the  vehide  li^ts,  these  lamps  will  not 
be  of  any  assistance  in  making  the 
stopped  vehicle  conspicuous. 

However,  FMVSS  108  also  contains  a 
requirement  that  enhances  the 
conspicuity  of  vehides  whose  lights  are 
turned  off.  The  Standard  requires  that 
the  rear  of  all  cats,  and  multipurpose 
passenger  vehicles  and  trucks  less  than 
80  inches  overall  width,  be  equipped 
with  two  red  reflex  refledora,  on  each 
side  of  the  vehicle  centerline.  These 
refledora  are  required  to  be  as  far  apart 
as  possible.  The  intent  of  requiring  these 
refledore  is  to  make  these  vehides  more 
visible,  espedally  at  times  of  reduced 
lighting,  so  that  oncoming  driven  will 
ensure  that  there  is  suffident  separation 
to  allow  them  to  pass  the  vdiicles 


safely.  Further,  although  not  required  by 
FMVSS  108,  vehicles  have  an  interior 
light  that  is  activated  when  the  door  i* 
opened,  even  if  the  external  vehicle 
lighti  are  turned  off. 

While  NHTSA  is  interested  in  any 
suggestion  that  might  reduce  deaths, 
injuries  or  crashes,  the  agency  must 
ensure  that  all  new  requirements  an 
likely  to  enhance  safe^,  are  reasonable, 
practicable  and  cost-emctive  and  that 
the  safsty  problem  is  significant  enou^ 
to  warrant  Federal  intervention.  Since 
there  is  no  information  available  to 
assess  either  the  alleged  safety  problem 
or  the  potential  of  the  suggested 
requirement  for  solving  toe  problem, 
NHTSA  must  dedde  if  it  should  spend 
limited  agency  resources  to  perform  the 
research  and  conduct  the  studies 
necessary  to  assess  these  mattera.  There 
could  by  many  other  measures  whose 
contribution  to  the  safety  of  motor 
vdiides  could  be  mora  easily  and 
certainly  established. 

In  accordance  mth  49  CFR  Part  552, 
this  completes  the  agency's  technical 
review  of  the  petition.  The  agency  has 
concluded  that  there  is  no  teason^le 
possibility  that  the  amendment 
requested  by  the  petitioner  would  be 
issued  at  th^  conclusion  of  s  rulemaking 
proceeding.  After  considering  all 
relevant  bdore,  including  the  need  to 
allocate  and  prioritize  limited  agency 
resources  to  best  accomplish  the 
agency's  safety  mission,  the  agency  has 
dedded  to  deny  the  petition. 

Aldhorily:  49  U.S.C  30103,  30111,  301S2; 
dslsgstiom  of  sutbority  at  49  CFR  l.StlBiul 
sot  .8. 

Issued  on:  luly  17. 1S96. 
BairyFelrios. 

Associate  Administialoffar  Safety 
rmfutiitance  Standaixls. 
(FR  Doc  96-18697  Filed  7-22-98: 8:45  am] 


49  CFR  Part  571 

Dental  of  Pattion  for  RulemaMnQs 
reoene  moior  voniww  «Mmy 


AOENCY:  National  Highway  Traffic 
Safety  AdministiaUon  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 

MMMARV:  This  document  denies  Mr. 
John  Chevedden's  petition  for 
rulemaking  to  require  that  all  manual 
transmission  cars,  truclu,  and  sport 
utility  vehides  be  manufectured  with 
the  "Hill-Holder"  iimovation  which  is 
found  as  standard  equipment  on  the 
Subaru  Legacy.  Mr.  Chevedden  claims 
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that  thi*  (ction  will  enhiwe  nfaty  by 
prrmntiiig  backward  travel  colHaiona 
on  faiUs  duiing  <tait-up  bom  a  itop  ligD 
or  dgnal.  Mr.  Chavedden  contandi  that 
tha  "HUl-Holdar"  praranti  can  from 
slipping  backwaids  on  hills  during 
chilch  release  and  sccelarator 
application.  He  believes  this  will  reduce 
coUisionrwith  vahidaa  waiting  behind. 
NHTSA's  analyiis  of  the  petMoa 
concludes  that  there  is  no  evidoice  of 
a  sigDificant  safety  problem  that  would 
warrant  federal  interventi<Bi  and  such  a 
mandate. 

Fon  nmncti  MPOMMTMN  OOMTACT:  Mt. 
Jen  Medlin.  Office  of  Sabty 
Perfonnanca  Standards.  NHTSA,  400 
Seventh  Street.  SW,  Washington,  DC 
20590.  Mr.  Medlin's  talepboaa  numbac 
is:  (202)  36S-5276.  His  focsimile 
number  is  (202)  386-4329. 

mtrnamman  wtowiatioii:  By  letter 

dated  February  6, 1996,  Mr.  John 
Chevedden  of  Redondo  Beach, 
California,  petitioned  the  agency  to 
issue  a  rule  that  would  require 
equipping  all  manual  transmiasiaffcars, 
tjucka,  and  sport  utility  vehicles  with  a 
"Hill-Holder"  device  (cnmntiy  found 
on  the  Subaru  legacy)  to  enhance  safety 
by  preventing  becfcward  travel  collisions 
on  hills  during  stait-up  from  a  stop  sign 
or  signal. 

Mr.  Qievedden  did  not  provide  any 
support  for  his  suggestion  that  the  Hill- 
Holder  will  enhance  safety.  He  provided 
no  information  suggesting  that  the  Hill- 
Holder  would  prevent  any  collisions  or 


that  thetyp^  of  colUsioo  in  questioo 
causes  any  mjuriaa  or  even  causes  any 
damage  that  might  lead  to  injury- 
causing  coUisicos  at  a  later  time.  The 
mlH«lni<«  if  any,  directly  prevented  by 
the  Hill-Holder  an  very  low  speed 
collisions,  too  low  to  have  any  injury 
potentiaL  Purther,°they  are  unlikely  to 
causa  any  daslaae  of  safety  significance. 
Thsy  are  paitiouarly  unlikely  to  cause 
damiage  to  pasaanger  can  because  of  the 
protective  capability  required  of 
passenger  car  bumpen  by  49  CFR  Part 
580.  Part  580  requires  that  passenger  car 
bumpers  provide  protection  against 
property  damage  in  impacts  up  to  2.5 
milas  per  hour.  Moat  care  have  bumpen 
that  Ear  exceed  the  standard. 

The  agency  notes  farther  that  any 
motorist  uncomfortable  with  operating  a 
manual  transmisaion  vehicle  on  hills 
has  ample  opportunity  to  buy  an 
automatic  transmission  vehicle.  Over  80 
percent  of  light  vehicles  (i.e.,  those 
under  8.500  pounds  grxiss  vehicle 
weight  rating)  have  automatic 
transmissions.  Accoading  to  1995 
vehicle  production  data  submitted  to 
the  agency  under  the  Corporate  Average 
Fuel  Economy  Program,  only  16.7 
percent  of  passenger  cars  and  21.2 
percent  of  light  trucks  were  equipped 
with  manual  transmissions. 

The  agency  has  just  issued  a 
comprehensive  Crash  Avoidance 
Implementation  Plan  listing  the 
agency's  priorities  for  improving  the 
pre-ciasfa  saietyof  new  vehicles  and 


vehides-in-naa,  aid  the  interactions  of 
driven  wltk  diaii  vnhidea.  The  agency's 
limited  leaouicaa  lor  addraaaing  pre- 
crash  safety  will  be  devoted  to 
implemenUng  these  meaaurea  based  on 
thair  potential  contribution  to  aaiiaty. 
Even  with  additional  resources,  it 
would  not  be  possible  or  appropriate  for 
the  agency  to  address  every  measure 
balimed  by  a  petitioner  to  have  a 
possible  connection  with  pre-oash 
safety.  Given  that  the  agency  does  not 
believe  that  the  suggested  action  would 
enhance  safety,  NHTSA  cannot  devote 
its  resources  to  punning  it. 

In  accordance  with  49  CFR  part  S52, 
this  completes  the  agency's  technical 
review  of  the  petition.  The  agency  has 
concluded  that  there  is  no  reasonaUe 
possibility  that  tha  amendment 
requested  by  the  petitioner  would  be 
issued  at  the  conclusion  of  a  rulemaking 
proceeding.  After  considering  all 
relevant  factors,  including  the  need  to 
allocate  and  prioritize  limited  agency 
resources  to  best  accomplish  the 
agency's  safety  mission,  the  agency  has 
decided  to  deny  the  petition. 

Airtliaaily:  49  U.S.C  30103,  30162; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  July  17, 1996. 
Barry  Feitioe, 

Associate  Adminitlntarfor  SafUy 
Perfonaance  StandardB. 
(PR  Doc.  96-18692  Filed  7-22-96;  8:45  ami 
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DB>AinMENr  OF  AGMCULTURE 
Forsot  Sarvico 


ExaculhM  Cammmao  (PIEC),  Advlaery     >iiiiii  iiiii  i 


AQBCV:  Forest  Sovice,  USDA. 
ACnON:  Notice  of  meeting. 


:  The  Willamette  PIEC 
Advisory  Committee  will  meet  on 
Thursday,  August  15, 1996.  Tlis  meeting 
will  be  held  in  Conference  Room  "A/B" 
of  the  US  Forest  Service;  ML  Hood 
National  Foraat;  2955  NW  Division 
Street;  Grsaham,  Oregon  97030;  phone 
(503)  666-0700.  llie  meeting  is 
scheduled  to  begin  at  9:00  a.m.  and 
conclude  at  approximately  3:00  p.m. 
Topics  tentatively  scheduled  on  the 
agenda  include:  (1)  Report  from  PAC 
Subconunittae  on  flood  aaaeasment,  (2) 
Discussion  of  priorities  for  flood 
restoration  projects  and  funding,  (3) 
Review  of  I^vincs  monitoring  results, 
(4)  Update  on  current  events  and  issues 
By  agency  managers,  (5)  Public  forum. 

The  meeting  is  open  to  the  public  and 
opportunity  yiHX  be  available  to  address 
the  Advisory  Committee  during  the 
public  foium.  Time  allotted  for 
individual  presentations  to  the 
committee  will  be  limited  to  3-5 
minutes  each.  Written  comments  are 
encouraged  and  can  be  submitted  prior 
to  die  meeting. 

FOR  FURTHER  MFORMATMN  CONTACT: 
For  more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester,  Willamette 
National  Forest,  211  East  Seventh 
Avenue:  Eugane,  Oregon  97401;  (541) 
465-6024. 

Dated:  July  17, 1996. 
MaaficaOwan, 

Supemsoy  Coatnct  SpadaUsL 
IFR  Doc  96-18589  Filed  7-22-96;  8:45  ami 


:  The  Secretary  of  Agriculture 
is  extending  the  period  for  nominations 
for  persons  to  serve  as  membera  of  the 
National  Natural  Reaouroes 
Conservation  Foundation  Board  of 
Trustees.  The  original  notice  dated  )tma 
14, 1996  had  set  the  deadline  at  July  15, 
1996. 

DATES:  Written  nominations  will  be 
received  before  September  1, 1996. 

;:  Send  %vritt«i  nomiiutions 
to  Chief,  Natural  Resources 
Conservatiaa  Service,  USDA,  P.O.  Box 
2890.  Washington,  D.C  20013. 
FOR  FURTMBI  awORMATICH  CONTACT: 
Dong  McKalip,  Legislative  Afhin 
Division.  Natural  Resources 
Conservation  Service;  (202)  720-2771. 
SUPnaeiTAIIT  MFORMAT10N: 
Applicants  should  reference  Federal 
Register  Vol.  61.  No.  116,  page  30215 
(Friday  June  14, 1096)  for  instructions. 
PaalW.lbkiMa, 
Chiaf. 

JFR  Doc.  96-18557  Filed  7-22-96;  8:45  ami 
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OEPAinMENT  OF  COMMERCS 

Fofalon-TiBda  Zonaa  Boofd 
IDoetolS7-aq 

Foraign-Trada  ZOna  IW— Muafcagon, 
Mch^ian;  ApfiMcaaan  forSutaona 
Stalua  ESCO  Company  LMMd 
Paitnarahlp<ColotfoiinarmgnianVDy« 
Ctiamlcals)  Muakagon,  M 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zraies  Board  (the 
Board)  by  the  KOM  Foreign  Tkade  Zone 
Authority,  grantee  of  FTZ 189, 
requesting  special-purpose  subzone 
status  for  the  colorfotmer  chemicals 
manufacturing  bdlity  of  ESOO 
Company  Limited  Partnership  (ESCO) 
(jointly  owned  by  Mitsui  Toetsu 
Chemicals  and  Yamamoto  Chemicals 
(Japan)),  in  Muskegon,  Michigan.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foraign-Trade 
Zones  Act,  as  amended  tl9  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  July  8, 1996. 


The  ESCO  plant  (70,000  aq.fL/2S   . 
acres)  is  located  at  2340  Roberts  Street, 
Muakegon  (Muskegon  County), 
Michi^.  'The  boQity  prtxloces 
pigment/dye-type  chemicals  known  as 
"coUwfonnera",  which  are  used  in  the 
manufecture  of  preaaure  and  haat- 
sanaitivs  paper  sud>  aa  that  naed  for 
thermal  fax  macfainaa.  The  main 
products  cunsntly  manufactured  at  tha 
plant  are:  Black  XV,  N-102  and  'nC-2 
(HTS  3204.12.5000—17.3%)  and  ODB- 
2  (HTS  3204.19.4000— 13J%).  Some  20 
percmt  of  production  will  be  exported. 

"Zone  prooedurea  would  exempt  ESOO 
bom  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
On  domestic  shipments,  the  company 
would  be  able  to  defer  duty  on  ioreign- 
sourced  inputs  until  formal  Customs 
entry  is  made.  Foreign-souroed  inputs 
include  aniline  derivative  (HTS 
2021.49.1000—5.8%),  diphenylamins 
(HTS  2921.44.2000—12.1%),  m- 
aminophenol  (HTS  2922.29.1000— 
5.8%)  and  diethyl-m-aminophenol  (HTS 
2922.29.1500—6.7%). 

The  application  indicates  that  the 
.  savings  from  zone  procedures  %vill  help 
improve  the  international 
competitiveness  of  the  ESOO  plant  and 
will  help  increase  exports. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  la  invited  &om 
interested  perties.  Submissions  (original 
and  3  copies)  shall  be  addreased  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  23, 1996. 
Rebuttal  comments  in  response  to 
material  aubmittsd  during  the  foregoing 
period  may  be  submitted  during  tlw 
subsequent  15-day  period  (to  October  7, 
1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  availabte 
for  public  inspection  at  eech  of  the 
folhnring  locations: 
U.S.  Department  of  Commerce  Export 

Assistance  Center,  301  W.  Fulton  St, 

Suite  718,  Grand  Rapids,  Michigan 

49503-6495 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce  Room  3716, 

14th  and  Pennsylvania  Avenue  NW., 

Washington,  DC  20230. 
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Dalad:  July  16.  IMe. 

Btmaitim  Secmary. 

(FR  Doc  96-1W74  FUed  7-2a-«e:  8:45  am) 


tenninate,  we  no  longer  intend  to  revoke    A-58S-706 
then  antidumping  duty  orders  and 
Bndlngs  or  to  tenninate  the  uupendad 
inveitigationi. 


UMMnMnvDOn  not  ID 

AfittdunplnQ  Duly  Offdw  witf 


AOBICT:  Impoft  Adminiitntian. 

IntamttiaDal  Tnde  Ailministnlloii, 

DeputDMnt  of  Commeroe. 

iicnow  Dttetmiiiatian  not  to  Revoke 

Antidumping  Duty  Orden  and  Finding* 

nor  to  Tenninate  Siupendad 

In»Mllueliiiiiii 

•UMMMT:  The  Department  of  ComnMna 
is  notifying  the  public  of  Iti 
detennlnatlon  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 
BFCCTWE  OMTB  July  23, 1996. 
FOR  FUnHR  WroWWHON  OONTACR 
Michael  Panfald  or  the  analyst  listed 
imder  Antidinnping  Proceeding  at: 
Impoct  Administration.  Intamational 
Trade  Administration,  U.S.  Depsrtment 
of  Commerce,  14th  Street  k.  Constitution 
Avenue.  NW..  Washington.  DC  20230. 
WUPH  rtmmnKt  — -qiiaiioii.  The 
Department  of  Commaree  (the 
Department)  may  revoke  sn 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
punuant  to  19  CFR  353.2S(dX4Xiii).  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  ibr 
the  most  recent  four  consecutive  annual 
anniversary  months.  Therefore, 
pursuant  to  $3S3.2S(d)(4)(i)  of  the 
Depertmeot's  regulations,  on  June  7. 
1996.  we  published  in  the  Federal 
Kegiater  a  notice  of  intent  to  revoke 
these  antidumping  duty  ordera  and 
findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Within  the  specified  time 
frame,  we  received  objections  frtmi 
domestic  interested  parties  to  our  intent 
to  revoke  these  antidumping  duty  orders 
and  findings  and-lo  terminate  the 
suspended  investigations.  Therefore, 
because  domestic  interested  parties 
objected  to  our  intent  to  revoke  or 


AeiidiMptag  Proceedia« 

A-423-077 

Belgiiim 


Objecdon  Ogfe:  June  27. 19g6-June  28. 

1906 
Ot^igetor  Florida  Sugar  Maikating  and 

Terminal  Aasodalion.  Inc..  VS.  Beet 

SuasT  Aaaodation.  U.S.  Cane  Sugar 

Refinan' Association 
Contact  Lyn  Johnson  at  (202)  482-5267. 

A-427-078 

France 


Objection  Date:  Jane  27. 1996-^une  28, 

1996 
ObfKtor.  Florida  Sugar  Marketing  and 

Terminal  Association,  inc.  U.S.  Beet 

Sugar  Association,  U.S.  Cane  Sugar 

itenners'  Association 
Coataet:  Lyn  Johnaoa  at  (202)  462-5287. 

A-428-802 

Germany 

Industrial  Belts  and  Components  and 

Parts  Thereof.  Whether  Cured  or 

Uncurad,  Exospt  Synduonous  ft  V 

belts 
06/ection  Dote:  June  25, 1996 
Objector  Gates  Rubber  Company 
Contact-  Ron  Trentham  at  (202)  482- 

4793. 

A-428-Oei 

Germany 

Precipitated  Barium  Carbonate 
Obfection  Date:  June  18. 1906 
Objector  Chemical  Products 

Corporation 
Contact:  Tom  Futtnar  at  (202)  462-3814. 

A-426-082 

Germany 

Sugar 

Ob/ection  0ate:  June  27. 1996-June  28. 

1906 
Objector:  Florida  Sugar  Marketing  and 

Terminal  Association,  Inc.,  U.S.  Beet 

Sugar  Association,  U.S.  Cane  Sugar 

Refiners'  Association 
Contact:  Mark  Ross  at  (202)  482^4852. 

A-475-802 

Italy 

Indostrial  Belts  and  Components  and 

ParU  Thereof,  Whether  Cured  or 

Uncured 
Objection  Date:  Jtuie  25. 1996-Juoe  28. 

1996 
Objector:  Gates  Rubber  Company, 

Mectrol  Corporation 
Contact:  Ron  Trentham  at  (202)  482- 

4793. 


Japan 

Nitrile  Rubber 

Objection  Date:  June  19, 1996 
Objector:  Zeon  Ommicals  Inc. 
C^toct.  Sheila  Forties  at  (202)  482- 
5253. 

A-401-040 

Sweden 

Stainless  Steel  PIrte 
Objection  Date:  June  12. 1996 
Objector:  Allegheny  Ludlum  Steel 

Corporation,  Armco  Inc.  G.O. 

Carbon,  Inc.,  Lukens-Waahington 

Operations 
Contact:  Michael  Heaney  at  (202)  48Z- 

4475. 

A-583-080 

Taiwan 

Carbon  Steel  Plate 

direction  Date:  June  28. 1996 

Objector  Bethlehem  Steel  Corporatiaa. 

U.S.  Steel  Group 
Contact-  Michael  Heenay  at  (202)  482- 

4475. 

A-S83-S0S 

Taivran 

Oil  Country  Tubular  Goods 
Objection  Date:  June  24, 1096 
Objector  North  Star  Sted  Compeny 
Contact-  Midiael  Heeney  at  (202)  482- 
4475 

Dated:  July  11. 1996. 
Baikara  S.  SlaflMd. 
Dspuly  Auistanl  SecntmyjorAD/CVD 
Enforcement. 

[FR  Doc  I)e-l«e73  Filed  7-22-aai  a;4S  am] 
saute  ooaa  aia-aa-e 
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tofi 
i  to  Court  Hamand 

:  On  May  21. 1996,  the  United 
States  Court  of  bitematlonal  Trade  (the 
Court)  affirmed  the  Department  of 
Conmierce's  (the  Department's) 
redeterminatian  on  remand  of  the  Final 
Determination  of  Sales  at  Lea  Than 
Fair  Value:  Ferroailicon  From  Brazil  (59 
FR  732.  January  6. 1994)  and  the 
Amended  Finid  Deiermination  of  Sales 
at  Less  Than  Fair  Value:  Ferrosilicon 
From  Brazil  (59  FR  8598.  February  23. 
1904).  See  Aimcor  et  at.  v.  United  States 
et  al..  Slip  Op.  96-70  (OT  May  21, 
1996). 

BvecnvE  date:  July  23. 1996. 
FOR  Fumten  mformatkm  contact: 
Katharine  Johnson  or  James  Terpstra  at 
(202)  482-49Z9  or  (202)  482-3965, 
respectively.  Investigations  Office, 
Import  Administration.  International 
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Trade  AdminiatraUon.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C  20230. 

'ARV  MPOIMATION: 


On  July  20, 1095,  the  Court  issued  an 
order  remanding  to  the  Department  the 
final  determinatian  and  amended  final 
determination  on  Cnroeilicon  from 
Brazil.  See  Aimcor  et  al.  v.  United  States 
et  al..  Slip  Op.  95-130  (OT  July  20, 

iees)(AXMCQRD. 

In  its  decisirai  in  rimicen  Co.,  v. 
United  States.  893  F.2d  337  (Fed.  Or. 
1990)  ITimken).  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  lS16a(e).  the 
Depertmant  must  publish  a  notice  of  a 
court  decision  that  is  not  "in  harmony" 
with  a  Department  determination,  and 
must  suspend  liquidation  of  entries 
pending  a  "conclusive"  court  decision. 

In  AIMOOR  I,  the  Court  oidered  the 
Department  to  do  the  following:  (1) 
Determine  if  the  smoimt  of  the  "spread" 
(the  difference  between  the  intereat  rate 
and  the  inflation  rate)  is  sufficiently 
quantified  and,  if  so.  account  for  tUs 
amount  in  the  home  market  price,  or.  if 
not,  grant  Companhia  Ferroligas  Mines 
Gerais  (Minasligas)  an  opportunity  to 
provide  such  data;  (2)  reconsider  the 
profit  calculation  in  constructed  value 
and  explain  the  mtionale  for  whatever 
methodology  the  Department  chooaes  to 
apply;  (3)  apply  a  U.S.  dollar- 
dmmninated  interest  rate  in  calculating 
Minasligas'  imputed  U.S.  credit 
expenses;  (4)  request  from  Minasligas 
data  on  the  appropriate  monetary 
correction  for  loana,  and  if  that  data  is 
inadequate  or  not  provided,  to 
reconaider  our  selection  of  best 
information  available,  and  also  to 
reconsider  whether  the  Department's 
intaiest  expense  adjustment  and  the 
.selectian.  if  any.  of  an  adjustment  ibr 
monetary  correction  for  loans  understate 
Minasligas'  interest  expenses  included 
in  cost  of  production  and  constructed 
value:  and  (5)  detormine  whether 
Minasligas'  value-added  taxes  on  the 
UTputa  at  issue  were  fiilly  recovered 
prior  to  exportation  of  the  subject 
merchandise. 

These  remand  instructions  constitule 
a  decision  not  in  harmony  with  the 
Department's  final  determination  and 
amended  final  determination.  This 
notice  fulfills  the  publication 
requirements  of  Timken. 

Absent  an  appeal,  or,  if  appealed, 
upon  a  "conclusive"  court  decision 
affirming  the  Court's  opinion,  the 
Department  will  amend  the  amended 
final  determination  of  the  investigation 


on  forrosilioon  bom  Brazil  to  reflect  as 
follows  the  amended  margins  in  the 
Department's  redetermination  on 
remand:  Minasligas  19.73  percent; 
Companhia  Brasileira  Carbureto  de 
Cakao  17.93  percent;  and  All  Others 
42.17  percent  Liquidation  of  such 
entries  is  suspended  pmding  final  and 
conclusive  affirmance  of  theae  remand 
results. 

July  10, 1M6. 


P. 

Deputy  Atsltlaot  Saaetaiyfor  tmpoit 
Adminittration. 
PH  Doc  96-18672  Filed  7-22-06;  8:45  ami 
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AOINCY:  Import  Administration. 
Inlamational  Trade  Administration. 
Department  of  Commerce. 
EFKCnVC  OlATC:  July  23, 1996. 
FOR  FURTHBt  WFOWMATKIH  CONTACT:  Bill 
Grow  or  Dennis  McClura.  Office  of  AIV 
CVD  Enforcement.  Import 
Administration.  International  Trade 
Administradoo,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  D.C  20230: 
Telephone:  (202)  482-0116  or  (202) 
482-3530.  respectively. 

Ite  AppUcaMs  SlaMa 

Unless  otherwiae  indicated,  all 
dtatians  to  the  Tariff  Act  of  1930  ("the 
Act")  are  references  to  the  provisions 
eHsctive  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Rounds  Agreements  Act 
("URAA"). 


Fual 

We  determine  that  large  newspeper 
printing  presses  and  components 
thereof  ("LNPPs")  frimi  Japan  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  ("LTFV").  - 
as  provided  in  section  735  of  the  Act. 

CaieHistory 

Since  the  preliminary  detarmirution 
on  February  23. 1996  (60  FR  8029, 
March  1. 1995).  the  following  events 
have  occurred; 

On  February  26  and  27. 1996,  the 
respondents.  Mitsubishi  Heavy 
Industries  Ltd.  ("MHT')  and  iu  U.S. 
affiliate  Mitsubishi  Lithographic 
Printing  ("MLP");  Tokyo  Kikai 
Seisakusho  Ltd.  ("TKS")  and  its  U.S. 


sffiliate  TKS  USA:  and  the  petitionar, 
Rodcwell  Graphics  Systems  Inc.  snd  its 
parsnt  company,  Rocxwell  Intematiaaal 
Cotpofadon,  requested  disclosure  of  the 
Department's  calculatian  mathodologiea 
used  in  the  preliminary  determination. 
On  Match  4, 1996,  the  petitioner  alleged 
that  the  Department  made  two 
ministerial  errore  in  its  cslculstion  with 
respect  to  constructed  value  ("CV")  snd 
further  manufacturing  coats.  The 
Depsrtment  determined  that  neither  of 
the  allegatians  ccmstituted  ministerial 
errors.  (See  Memorandum  from  the 
Team  to  Richard  W.  Moreland,  March 
11. 1996.) 

On  February  27, 1996.  the  Department 
issued  supplemental  sales  questionnaire 
to  MHI  and  TKS.  On  March  7. 1996.  the 
respondents  submitted  their  responses 
to  the  supplemental  sales  questionoaite. 
On  March  5, 1996,  the  Department 
issued  a  supplemental  cost 
questionnaire  to  TKS  and  on  March  8, 
1996,  TKS  submitted  its  res|Mnse. 

In  March  and  April  1996,  we 
conducted  verification  of  the  sales  and 
cost  questionnaire  responses  of  the 
respondents  in  Japan  and  the  United 
States. 

On  May  8, 1996,  the  Depsrtment 
leoalved  comments  it  solicited  bom 
Interested  psrties  in  its  preliminary 
determinaUrai  regarding  scope  issues. 
On  May  31, 1996,  respondents 
submitted  new  sales  and  cost  databases 
which  incorporated  factual  corrections 
noted  during  voification. 

The  reoKmdents  and  the  petitioner 
submitted  case  briefa  on  June  3, 1996 
and  rebuttal  briefs  on  June  10, 1996.  llw 
Department  held  a  public  hewing  for 
this  investigstion  on  June  17, 1996.  On 
June  19, 1996.  MHI  protested  that 
certain  elements  of  the  petitioner's 
rebuttal  brief  contained  new  factual 
informatioo.  On  June  20. 1996.  the 
petitioner  objected  to  MHTs  oomplaiitt. 
On  Jime  26. 1996.  the  Department 
returned  the  rebuttal  brief  to  the 
petitioner,  and  notified  the  petitioner 
that  the  new  material  to  which  MHI  had 
objected  should  be  removed  from  the 
record  of  the  investigstian.  The 
petitioner  submitted  a  reviaed  rebuttal 
brief  on  Jtme  27, 1996. 

Scope  of  Investigatioii 

NslK  The  following  Kope  language  reflects 
cettain  modiScations  fropi  the  notice  of  the 
praliminsry  detsnninattOD.  As  specified 
below.  w«  have  clarified  the  scope  to  include 
inoomplele  LMPP  •yslems,  additioof  and 
oompooanls.  We  have  also  clarified  the  scope 
lo  include  "elementa"  (otherwise  lefarred  to 
as  "parts"  or  "suticoinponents")  of  a  ISPP 
system,  addition  or  component,  which  taken 
altogsthsr  constitute  at  least  50  percent  of  the 
cost  of  manufactun  of  the  LNPP  compooeot 
of  which  thi^areapsrt  Welisvealao 
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axclodad  from  iIm  definilioa  of  the  fivg 
luhjict  LNPP  oxnpoDents  any  refereoco  to 
■pacific  suboamponenU  (i.e..  the  rafareoce  to 
«  priotlag-unit  cylinder  in  tbe  rtufinlHon  of 
■  LNPP  prinlliv  unit).  In  Mlditiaa.  m  hns 
exdudad  the  folkmiiig  Hanaoaliad  TerUT 
System  of  the  United  Stain  rHTSUS") 
nibheedings  trom  the  toope:  A524.n.30. 
B524.S2.20.  8SM.S3.20.  •»24.«1.00,  and 
8524.99.00.  See  "Scope  Coounents"  section 
of  thi«notlcaaDdthe)uly  IS,  19960eci«ioo 
Mnunodum  to  Bartwra  Stafbrd  boa  Tia 
Taan  Re:  Scope  beuee  in  the  Final 


Scope:  The  products  covsrad  by  thsM' 
inwaatigatitnu  are  laiga  newapapar 
printing  pnaaea.  inchiding  ptMa 
(yaleaa,  praaa  addltian*  and  ««• 
compooaati,  tvhathar  aaamnhUH  or 
tmaaaamblad,  whathar  ompMa  or 
incomplete,  that  am  capable  of  printing 
Of  otherwisB  manipulating  a  nu  of 
paper  more  than  two  pagaa  aoon.  A 
page  is  defined  aa  a  nawapapei 
inDadaheet  pegs  in  which  the  lines  of 
type  are  printed  perpendicular  lo  the 
running  of  the  direction  of  the  paper  or 
a  newspaper  tabloid  page  with  lines  of 
type  parallel  to  the  running  of  the 
(Uiaclian  of  the  paper. 

In  addition  to  preea  systems,  the 
scope  of  these  investigations  includea 
the  five  press  system  components.  Tbay 
are: 

(1)  A  printing  unit,  which  is  any 
component  that  prints  in  monocolor, 
spot  color  and/or  process  (full)  color, 

(2)  A  reel  tension  paster  ("ITIP"), 
which  is  any  component  that  iaeds  a 
roll  pf  paper  more  than  two  newapaper 
braadsheet  pages  in  width  into  a  suqact 


printing  unit; 

(3)  A  fbldar,  which  is  a  module  or 
combination  of  modulaa  capable  of 
cutting,  Jblding,  and/or  dalivsiing  tbe 
paper  from  a  roll  or  loUs  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format: 

(4)  Conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadalheeC 
pages  across  through  the  production 
process  and  which  provides  structural 
support  and  access:  and 

(5)  A  computerized  control  system, 
which  is  any  computer  equipment  and/ 
or  software  designed  specifically  to 
control,  monilor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
compomnts. 

A  prass  addition  is  comprised  of  a 
unioo  of  one  or  more  of  the  piasa 
Domponants  defined  above  and  the 
equipment  necessary  to  integrate  such 
components  into  an  existing  press 
system. 

Because  of  their  size.  Urge  newspaper 
printing  press  lystsms,  press  additions, 
and  press  components  are  typically 


shipped  aithar  partially  assembled  or 
iinssstmihlwl.  complete  or  incomplete, 
and  are  aaaembled  and/or  completed 
prior  to  and/or  during  the  installation 
process  in  the  United  States.  Any  of  the 
five  oomponentB,  or  collection  of 
oompoMnts,  the  use  of  which  is  to 
fulfill  a  Gontiact  for  large  newspaper 
printing  press  systems,  press  addiUona, 
or  press  components,  r^ardless  of 
degree  of  aiaambly  and/or  degree  of 
oombinatian  with  non-«ub|act  elements 
bafbn  or  after  tmpoctatlan,  is  included 
in  the  scope  of  this  investigation.  Also 
included  in  the  scope  are  elements  of  a 
LNPP  syitam.  addition  or  component, 
which  takan  ahogathar,  conatitnte  at 
least  SO  peroant  en  the  cost  of 
manubctum  of  any  of  the  five  ma)or 
LNPP  campanent»of  which  they  are  a 
part. 

For  purpoaaa  of  this  inwstigation,  the 
following  definWoos  apply  iireapadive 
of  any  difiannt  definition  that  may  be 
found  in  Oiatoms  rulings,  U.S.  Customs 
law  or  the  HTSUS:  the  term 
"unassembled"  means  fully  or  partially 
unassambled  or  diisseamhleH;  and  (2) 
the  tann  "iooamplate"  means  lacidiig 
one  or  more  elements  tvitfi  vrtdch  ttw 
LNPP  is  intended  to  be  equipped  In 
order  to  bilfiU  a  contract  for  a  LNPP 
system,  addition  or  component. 

This  scope  does  not  cover  spare  or 
replacement  parts.  Spare  or  replacement 
parts  imported  pursuant  to  a  LNPP 
contract,  which  are  not  Integral  to  the 
original  start-up  and  operation  of  the 
IMPP,  and  are  sqMrataly  identified  and 
valued  in  a  LNPP  contract,  whethar  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  from 
the  scope  of  this  investigation.  Used 
presses  an  also  not  subject  to  this 
scope.  Used  presses  are  thoee  that  have 
been  pieviously  sold  in  an  arm's  length 
transacUoo  to  a  purchaser  that  used 
them  to  produce  newspapers  in  the 
ordinary  couiae  of  bu^ess. 

Puither,  this  investigation  covers  all 
current  and  future  printing  technologiea 
capable  of  printing  newspapers, 
including,  but  not  limited  to, 
lithagra|£ic  (oibat  or  direct), 
flexogiaphic  and  lettarpreas  systems. 
The  products  covered  1^  this 
inveatigBtion  are  imparted  into  the 
United  Stales  under  subheadings 
B443.11.10,  S443.ll.50,  B443.3a00, 
8443.S9.S0. 8443.00.00.  and  8443.90.50 
of  the  HTSUS.  Large  newspaper  printing 
preaaes  may  also  enter  under  HTSUS 
subheedings  B443.Z1.00  and  8443.40.00. 
Large  newspaper  printing  press 
computerized  control  systems  may  enter 
under  HTSUS  subheadings  8471.49.10, 
8471.49.21,  8471.49.28,  8471.50.40, 
8471.50.80,  and  8537.10.90.  Although 
the  HTSUS  subheadings  ore  provided 


for  convenience  and  Customs  purpoae*, 
our  written  desoiption  of  the  scope  of 
this  investigation  is  dispositive. 

Scope  Comments 

We  have  included  scope  issues  for 
this  investigation  and  the  concurrent 
investigation  of  LNPP  from  Germany  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Cmnponents 
Thenof,  Whether  AsiarMed  or 
Unastembled,  from  Germany  ( "LNPP 
from  Germany").  The  issttes  are 
voluminous  and  the  resolution  of  theee 
issues  afteds  both  inveatigstions 
equally,  ss  reflected  in  the  univenal 
oonunent  period  in  tbe  pidiiic  hearing 
on  WPP  scope.  We  have  therefore 
utiliaad  the  German  PR  Notice  as  the 
vehicle  to  publish  tlie  scops  comments 
from  all  inlBrssteif  parties  in  both 
investigations. 

PttiodofbrvatUgatkm 

The  POi  for  MHI U  July  1, 1991 
throi^  June  30, 1095,  and  July  1, 1992 
through  iune  30,  I99S  for  TKS.  See: 
Preliminary  Determination  of  Sales  at 
LTFV:  large  Newspaper  Printing  Presses 
and  Components  Thereof,  WheSier 
Asaembled  or  Unatsembled.  from  fapan, 
80  FK  8029  (March  1. 1995)  ("LNPn 
from  fapan  Preliminaiy 
Determination  "). 

Product  Comparisons 

Although  the  home  market  was 
viable,  in  accordance  with  section  773 
of  the  Act,  we  bued  normal  value 
("NV")  on  constructed  vahie  ("CV") 
because  we  detarmined  that  the 
particular  market  situation,  which 
requires  that  the  subject  merchandise  be 
built  to  each  customer's  specifications, 
does  not  permit  proper  price-to-price 
comparisons.  Sea:  PxtUminary 
Detrnminaaon:  LNPfs  from  Japan. 

Pair  Value  Comparisons 

To  determine  whether  MHI's  and 
TKS's  sales  of  LhO>Ps  to  the  Unitad 
States  were  made  at  leas  than  fair  value, 
we  compared  Constructed  Export  Price 
("CEP")  lo  the  NV,  as  deecribed  in  the 
"Constructed  Expori  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  secUaa 
777A(dMl)(A)(ii),  we  cateulated 
transaction-spadBc  CEPs  (which  in  this 
case  were  synonymous  with  model- 
specific  CEPs)  for  comparison  lo 
transaction-spadBc  NVs. 

Constructed  Export  Price  ("CEP")  and 
Further  ktanafocturing  ("FM") 

TKS 

TKS  reported  its  sales  as  CEP  and 
CEP/FM  sales.  Because  %*e  have 
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clas^fied  inslallatian  expenses  as 
further  manufacturing,  we  have  treated 
all  TKS  sales  as  Ga>/FM  sales.  We 
calculated  CEP,  in  accordance  with 
subsections  772(b)  and  (d)  of  the  Act,  for 
(1)  Those  sales  to  the  first  unaffiliated 
purchaser  that  took  place  after 
importation  by  a  seller  affiliated  with 
the  producer/exporter,  and  (2)  those 
sales  involving  fiirther  monufocluring  in 
the  United  States. 

We  calculated  CEP  based  on  the  same 
methodology  used  in  the  preliminary 
determination,  with  the  following 
excemlions: 

(1)  We  deducted  those  indirect  selling 
expenses  that  were  associated  with 
economic  activity  in  the  United  States, 
whether  incurred  in  the  United  States  or 
in  Japan,  and  irrespective  of  where 
recorded.  We  revised  the  reported 
indirect  selling  expense  ratio  to  include 
all  Japanese  indirect  selling  expenses  in 
the  numerator  and  allocated  this 
amount  over  the  total  value  of  TKS  sales 
to  be  applied  to  U.S.  sales  value,  not 
tiansfiBr  prices:  TKS  had  previously 
excluded  branch  sales  office  expenses 
from  the  numerator  and  included  some 
transfer  prices  in  the  denominator.  We 
also  calculated  these  indirect  selling 
expenses  in  accordance  with  the 
methodology  explained  in  the  DOC 
Position  to  Comment  1  of  the  "Conunon 
Issues"  subsection  of  the  "Interested 
Party  Conunenls"  section  of  the  final 
notice  of  the  companion  investigation  of 
LNPP  from  Germany. 

(2)  We  recalculated  TKS's  reported 
indirect  selling  expenses  incurred  in  the 
United  States  using  the  total  expenses 
and  total  revenue  for  TKS  USA  during 
the  fiscal  years  1991  through  1995,  in 
order  to  remove  distortions  in  TKS 
USA's  financial  statements  caused  by 
auditon'  modifications  to  revenue 
recognized  during  the  POI.  Our  revision 
included  additional  selling  expenses 
and  excluded  common  G&A,  as  detailed 
in  our  July  IS,  1996,  calculation 
memorandum. 

(3)  We  recalculated  the  U.S.  insurance 
ptemitmis  expenses  for  both  marine 
insurance  and  for  V.S.  inland  insurance, 
increasing  the  amounts  repnted  to 
match  tbe  acceptable  loes/premium 
ratio  establishM  by  Yasuda  Fire  and 
Marine  Insurance  in  its  official 
correspondence. 

MHI 

Although  MHI  repotted  its  sales  as  EP 
sales,  we  reclassified  all  MHI  sales  as 
CEP/FM  sales  because  MHI's  affiliated 
U.S.  sales  agent  acted  as  more  than  a 
processor  of  sales-related 
documentation  and  a  communication 
link  vrith  the  unaffilUted  U.S. 
oustomera.  The  U.S.  afiiliate  engaged  in 


a  broad  range  of  activities  including 
purchasing  parts,  warranty,  technical 
services,  and  the  coordination  of 
installation,  which  we  have  classified  as 
further  nuuiufacturing.  We  calculated 
CEP,  in  accordance  with  subsections 
772  (b)  and  (d)  of  the  Act,  for  these  sales 
because  they  involved  further 
manufacturing  in  the  United  States. 

We  calculated  CEP  baaed  on  the  same 
methodology  uaed  in  the  preliminary 
determination,  with  the  following 
exceptions: 

(1)  We  treated  post-sale  warehousing 
in  Japan  as  a  movement  charge  and  not 
as  a  direct  selling  expense; 

(2)  We  deducted  the  unpaid  portion  of 
the  total  contract  price  from  the  gross 
price  of  the  Guard  sale  as  a  discount.  ^ 
The  proprietary  details  of  this 
adjustment  do  not  allow  further 
elaboration:  the  July  IS,  1996,  MHI 
calculation  memo  records  the 
methodology. 

(3)  We  deducted  those  indirect  selling 
expenses  that  ware  associated  with 
economic  activity  in  the  United  Slates, 
whether  Inciured  in  the  United  States  or 
in  Japan,  and  irrespective  of  where 
recorded.  We  also  calculated  these 
indirect  selling  expenses  in  accordance 
with  the  methodology  explained  in  the 
IXX  Position  to  Comment  I  of  the 
"Common  Issues"  subsection  of  tbe 
"Interested  Party  Comments"  section  of 
the  final  notice  of  the  companion 
investigation  of  LNPP  fitjm  Germany. 

(4)  We  modified  the  calculation  of 
MLP's  reported  indirect  selling 
expenses  lo  no  longer  include  an 
allocation  of  conunon  GliA  expenses, 
since  total  G&A  applicable  to  LNPP  is 
accounted  for  in  the  calculation  of 
further  manufacturing  costs. 

(5)  We  have  modified  the  calculation 
of  MHI's  indirect  sailing  expenses 
iiunined  in  the  United  Slates  but 
recorded  in  Japan  to  remove  the  salary 
expenses  for  an  MLP  employee  where 
those  expenses  were  already  accounted 
for  in  tbe  calculation  of  the  MLP 
indirect  selling  expenses. 

(6)  We  excluded  from  the  calculation 
of  the  Guard  commission  those 
additional  revenues  remitted  to  MLP  by 
Sumitomo  Cxirporalion  ("SC")  from  the 
total  interest  income  earned  while  SC 
coUected  and  held  payment  from  Guard. 

(7)  We  inciBased  the  amount  of  the 
spare  parts  adjustment  to  the  Piedmont 
gross  price  in  order  to  account  for  the 
value  of  materials  supplied  by  MHI  for 
the  Piedmont  sale  in  excess  of  the 
contracted  value  of  spare  parts. 

Normal  Value/Constructed  Value 
For  the  reasons  outlined  in  the 
"Product  Comparisons"  section  of  this 
notice,  we  based  NV  on  CV.  In 


accordance  with  section  773(e)  of  the 
Act,  we  calculated  CV  based  on  the  sum 
of  each  respondent's  materials  and 
fabrication  costs  plus  amounts  for 
selling,  general  and  administrative 
("SG&A")  expenses.  U.S.  packing  coats. 
We  based  CV  on  the  same  methodology 
used  in  the  preliminary  determination, 
with  the  following  exceptions: 

TKS 

(1)  We  adjusted  TKS  USA's  SGAA  and 
indirect  overhead  coats  in  acconianoe 
with  the  submitted  reclassification  of 
rent,  workmen's  compensation  and 
employee  insurance.   

(2)  We  recalculated  CEP  profit  lo 
include  packing,  transportation  and 
instaUation  costs. 

(3)  We  modified  our  calculation  of 
TKS  USA's  further  manufacturing  GftA 
rate  by  excluding  the  Inputs  acquired 
from  TICS, 

MHI 

(1)  We  recalculated  MLP's  GtA  rate 
using  the  cost  of  goods  sold  ("CGS") 
incurred  in  the  United  States  and 
applied  that  rate  to  further 
manufacturing  costs  for  aech  U.S.  sale. 

(2)  We  recalculated  home  market 
profit  to  refiect  the  deduction  of  freight 
costs. 

(3)  We  recakuUted  CEP  profit  to 
reflect  the  deduction  of  home  market 
packing  costs. 

(4)  We  reellocated  MHI's  R&O  costs  to 
all  LNPP  contracts  based  on  the  relative 
manufacturing  costs  incurred  for  each 
contract. 

(5)  We  adjusted  NV  to  include  the  loss 
on  sale  of  obsolete  LNPP  inventory. 

Price  to  CV  Comparisons 

For  CEP  to  CV  comparisons,  we 
deducted  from  CV  the  weighted-average 
home  market  direct  selling  expenses, 
pursuant  to  section  773(a)(B)  of  the  Act 

Verification 

As  provided  in  section  782(1)  of  the 
Act,  we  conducted  verification  of  the 
information  submitted  by  the 
respondent.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
sales  records  and  original  source 
documents  provided  by  the  respmident 

CurreiKy  Conversion 

Section  773A(a)  of  the  Act  direcU  tite 
Department  to  convert  foreign 
currencies  based  on  the  dollar  exchange 
rata  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
an  expori  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
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maikslB  is  diractly  UnJcsd  to  a  particular 
export  sale  in  artier  to  minimize  its 
exposure  to  exchange  rate  leases,  the 
Department  will  use  the  rate  of 
exchange  in  the  forward  currency  sale 
agraenienL  In  this  case,  although  MHI 
reported  that  Corwaid  cunaocy 
exchange  contracts  applied  to  cattain 
U.S.  sales,  we  varifiad  that  theee 
contracts  were  linked  to  certain 
payments,  not  to  the  particular  dates  of 
sale  of  the  contracts  (and  tharaby  to 
calculation  exchange  rataa)  In  ({uestiaD. 
See  May  14. 1996.  MHI  Varificatian 
Report  at  9.  Therofon,  far  the  purpoaa 
of  the  final  detenninatiao.  ws  made 
cumncy  convenioas  into  U.S.  dollars 
baaed  oo  the  official  exchange  rates  in 
eSsct  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank. 

Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
In  order  to  coavert  foreign  cumndea 
into  U.S.  dollars,  unleas  the  daily  rate 
involves  a  "fluctuation."  For  this  final 
datnmination.  we  have  detetminad  that 
a  fluctuaUon  exists  when  the  daily 
exchange  rate  dififars  from  the 
benchmark  rata  by  2.25  percanL  The 
banchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determined  that  a 
fluctuation  existed,  w4  substitutad  the 
beadunark  far  the  daily  rate.  Further, 
aactiao  773A(b)  directs  tha  Dspartmant 
to  allow  a  60-day  adjustment  period 
when  s  currency  has  undergone  a 
sustained  movement.  A  sustained 
movement  has  occurred  when  the 
weekly  average  of  actual  daily  rates 
exoaeds  the  weakly  avetags  oiF 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks. 
(For  an  explanation  of  this  method,  see . 
Policy  BuUetin  96-1:  Cumncy 
Commtions.  61  FR  9434.  March  8. 
1996.)  Such  an  adjustment  period  is 
required  only  when  a  foreign  currency 
is  appreciating  against  the  U.S.  dollar. 
The  uae  of  an  adjustment  period  was  not 
warranted  in  this  case  because  the  yen 
did  not  undergo  a  sustained  movement 
of  appreciation  against  the  U.S.  dollar 
afiacting  any  date  of  sale  during  the  POI. 

Interested  Party  Comments 

Common  Issues  in  the  German  and 
Japaneee  LNPP  Investigations 

Wa  have  included  all  issues  which  are 
r»»nninn  to  both  this  investigation  and 
the  concurrent  investigation  of  LNPP 
from  Germany,  and  which  tvera 
commented  on  by  parties  in  both 
proceedings,  in  the  Final  Datennination 
of  Sales  at  LTFV:  LNPP  from  Germany, 
which  is  being  published  concumntly 
with  this  notice. 


(>>mmon  Issues  for  LNPP  From  Japan 
Saleslssue 

Comment  1    CSP  Offset:  As  noted  in 
the  Common  Issues  section  of  tha 
German  notice,  MHI  argues  that  its  sales 
should  be  Heated  as  EP  salee  and  notes 
CEP  sales.  Puttfaar,  MHI  argues  that  ifa 
CEP  analysis  is  applied,  then  the 
Oepaitmant  must  consider  a  CEP  oEbet 
to  MHI's  NV.  MHI  daims  that  the 
Department  will  not  look  to  the  initial 
aalaa  price  for  GBP  aaka,  but  will 
instead  look  to  ttts  price  as  calculated 
alter  CSP  acyustmants  are  made  to  make 
leval-al4iade  ("LOT")  comparisons. 
MHI  explains  the  statute  recogniaas 
that,  in  certain  rasas,  vriiile  salea  may 
have  baan  made  at  diBsiant  levels  of 
trade,  the  data  may  not  exist  to  make  an 
LOT  adjustment.  According  to  MHI, 
«-«»mp«»<ng  CEP  to  an  unadjusted  NV 
would  not  result  in  the  "fair 
comparison"  mandated  by  the  statute. 
Ilius,  MHI  states  that  in  order  to  make 
a  fair  comparison,  the  statute  allows  for 
a  deduction  of  indirect  selling  expenses 
from  the  NV  by  an  amount  not  mors 
than  the  amount  of  U.S.  indirect  aelling 
expenses. 

MHI  states  that,  if  the  Department 
continues  to  use  CEP  analysis  for 
purposes  of  the  final  determination,  an 
LOT  adjustment  wrould  be  warranted 
because  of  the  activities  that  would  be 
removed  from  the  CEP.  According  to 
MHI's  interpretations,  because  a  CEP 
analysis  implies  that  MLP's  economic 
activities  are  significant,  removing  the 
expenses  incuned  for  such  activities 
would  Ukaly  dhange  the  level  of  trade  at 
which  CEP  is  calculated.  Fnrthermora. 
MHI  maintains  that  a  CXP  analysis 
would  remove  bom  U.S.  price  all  of 
MHI's  U.S.  aamomic  activity  as  well, 
farther  neceaaitating  an  LOT 
adjustmant.  since  this  starting  price  far 
MHTs  U.S.  sales  and  home  market  sales 
is  at  the  same  level  of  trade,  i.e.,  direct 
to  the  end-user.  MHI  maintains  that 
since  there  is  no  data  on  the  record  to 
make  an  actual  LOT  adjustment,  the 
Department  should  mais  a  CEP  oBnt 
adjustment  to  NV  instead. 

TKS  maintains  that  the  Department 
should  grant  to  it  a  CEP  oSnt  pursuant 
to  section  773(a)(7)(B)  of  the  Act 
becauae:  (1)  TKS's  home  market  sales 
are  all  at  a  single  level  of  trade  which 
is  identical  to  that  of  TKS's  unadjusted 
CEP  sales:  (2)  the  adjustmants  made  to 
CZP  place  it  at  a  diflierent  level  of  trade 
than  its  home  market  sales;  and  (3)  no 
level  of  trade  adjustment  can  be 
quantified.  TKS  claims  that  section 
773(a)(7)(B)  of  the  Act.  which  authorixes 
application  of  the  CEP  ofbet,  applies  to 
all  of  TKS's  CV-to-CEP  sales 
comparisons  used  in  this  investigation. 


TKS  in«inf«ln«  that  TKS's  home  market 
LNPP  salaa  involve  only  one  type  at 
customer — newspsper  publishing 
companies,  and  only  one  channel  of 
diftribution— direct  sales  to  Ihoaa 
publiahing  compaoles.  According  to 
TKS,  the  sales  and  distributloo  protxss 
for  all  theee  sales  is  straightforward,  as 
TKS's  own  spedalizad  sidas  foroa 
initiates  and  maintains  customer 
relations. 

According  to  TKS,  all  ofita  U.S.  sales 
involve  a  single  \yya  of  customer — 
newspaper  puhlishars,  and  a  single 
channel  of  diatribution — customar- 
direct  sales.  TKS  states  that  it  is 
undiapulsd  that  TKS's  U.S.  sales  are 
CEP  salaa  due  to  the  numerous  critical 
activities  perfonnad  by  its  subsidiary, 
TKS  USA.  According  to  TKS,  tt  U  the 
CEP  adjusted  for  the  various  expensaa 

related  to  such  activities  which    

(totennines  the  level  of  trade  of  a  CEP 
sale. 

TKS  states  that  after  the  adjustmanU 

mandated  by  section  772(d)  are      

completed,  the  level  of  trade  of  its  CSP 
sales  isnearer  to  the  factory  gate  than 
the  level  of  TKS's  customer-direct  home 
market  seles,  because  the  Ad  requires 
the  deduction  of  all  the  dired  aad 
indired  selling  expenses  included  in 
the  CEP  sale.  Maintaining  that  the  level 
of  trade  for  the  NV  cafcuhtinn  is  a  CV 
that  inchides  both  dirad  and  indired 
selling  expenses.  TKS  contends  that  its 
home  market  sales,  in  comparison  with 
adjusted  CEP  soles,  ore  at  a  more  remote 
stage  of  distribution.  Thus,  TKS  argues, 
it  is  entitled  to  a  CZP  ofbeL 

In  complete  disagreement  with  the 
respondents,  the  petitioner  maintains 
that  no  CEP  oSsat  is  warranted  in  this 
faivestigBtian.  It  argues  tfast  MHI  and 
TKS  have  failed  to  eatabllah  that  NV  and 
CXP  were  at  dUbient  levels  of  trade. 
The  petitioner  potots  out  that  MHI  had 
maintained  up  until  verification  that  no 
LOT  adjustment  was  required,  and  that 
TKS  had  only  asserted  in  a  footnote  to 
one  of  its  responses  thst  it  vina  entitled 
to  a  CS*  o%et.  Given  that  neither 
respondent  subMantiated  the  neoessily 
for  an  LOT  adjustmant  whidi  underpins 
a  CEP  offasH,  the  petitioner  maintains 
that  no  CZP  oKiet  is  vranantad.  The 
petitioner's  primary  objection  to  MHI's 
contention  that  it  is  entitled  to  a  CEP 
offset  simply  because  the  Department 
made  CEP  adjustments  as  required  by 
the  statute,  rests  on  the  observation  that 
the  Department  appeen  to  have  flatly 
rejected  sncb  a  podtion  bi  its  propoaed 
antidumping  regulations: 

It  would  not  be  appropriate  to  assume  that 
the  CBP  is  at  a  dlfSenenf  level  of  trade  than 
the  prices  used  as  the  basis  of  nonnal  value 
or  tnat  any  such  diffsreaoes  In  tlw  level  of 
trade  aflsct  pries  comparatitiity. 


See  Antidumping  Duties:  Countervailing 
Duties  (Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments),  61 
FR  7308,  7348  (February  27,  1996). 
Although  MHI  has  three  different 
channels  of  distribution  in  the  home 
market,  the  Department  cannot  ascertain 
which  selling  mnctions  are  performed 
by  MHI  and  which  are  provided  by 
trading  companies  or  other  entities  for 
each  type  of  home  market  sale.  The 
petitioner  argues  that  the  lack  of  a 
fadual  foundation  for  evaluating  levels 
of  trade  means  that  a  LOT  adjustment 
under  section  773(a)(7)(A)  cannot  be 
made  and,  further,  that  a  CEP  oRiset 
under  section  773(a)(7)(B)  is  not 
authorized. 

The  petitioner  also  takes  issues  with 
the  respondents'  argument  that  an  LOT 
adjustment  is  warranted  because  of  the 
adivities  that  would  be  removed  Cram 
the  CEP  starting  price.  The  petitioner's 
interpretation  is  that  such  a  position 
runs  counter  to  the  preamble  to  the  CEP 
provision  in  the  proposed  regulations. 
The  petitioner  fiuther  argues  that, 
should  the  Department  follow  the 
methodology  of  the  Preliminary  Results 
of  Administrative  Review:  Aanid  Fiber 
/rom  the  Netherlands,  61  FR  15766, 
15768  (April  9, 1996)  ("Armid  Fiber"). 
then  it  would  still  contest  the  notion 
that  for  CEP  sales  the  level  of  trade  will 
be  evaluated  besed  on  the  price  after 
adjustments  are  made  under  section 
772(d)  of  the  Ad.  According  to  the 
petitioner,  stripping  away  the  adual 
selling  fimctions  reflected  in  the  CO* 
price  before  comparison  for  level  of 
trade  purposes  amounts  to  an  artificial 
reconfiguration  of  the  CEP  level  of  trade. 
The  petitioner  argues  that  this  has  the 
efled  of  creating  the  appearance  of 
different  levels  of  trade  when  in  the 
commercial  market  the  levels  are  the 
same.  Thus,  the  argument  is  set  forth 
that  if  the  Department  adjusts  the  CEP 
for  U.S.  selling  expenses  and  artificially 
views  the  CEP  sale  as  not  including  the 
selling  functions  represented  by  those 
expenses,  then  it  will  be  positing  a 
dimrence  in  level  of  trade  that  does  not 
exist  According  to  the  petitioner,  if  the 
Department  were  to  allow  a  CEP  offaet, 
then  the  Department  must  dedud  all  of 
the  indired  selling  expenses  from  the 
U.S.prica 

DOC  Position:  We  disagree  with  the 
respondents,  in  this  instant 
investigatioD,  the  respondents  failed  to 
provide  the  Department  with  the 
necessary  data  for  the  Department  to 
consider  an  LOT  adjustment.  Without 
such  data,  a  LOT  adjustment  under 
sedion  773(a)(7)(A)  cannot  be  made 
and,  further,  that  a  CEP  ofFsel  under 
section  773(a)(7)(B)  is  not  authorized. 
Absent  this  infomuUon,  the  Department 


carmot  determine  whether  an  LOT 
adjustment  is  warranted,  nor  whether 
the  level  of  trade  in  the  home  market  is 
in  fad  further  removed  than  the  level  of 
trade  in  the  United  Stales.  We  agree 
with  the  petitioner  that  a  respondent  is 
required  to  affirmatively  demonstrate  all 
the  requirements  which  would  entitle  it 
to  a  CEP  oSset  as  a  surrogate  for  an  LOT 
adjustment.  The  petitioner  coriedly 
noted  that  the  Department's 
questionnaire  requested  from 
reapondents  all  the  relevant  infoimation 
required  for  an  LOT  analysis  and  for  the 
documentation  and  explanation  of  any 
claim  for  an  LOT  adjustment.  We  agree 
with  the  petitioner  that  this  biforroation 
was  not  provided.  We  note  MHI's  claim 
in  its  section  A  response  that  a  "level  of 
trade  adjustment  is  unnecessary," 
though  at  the  time  of  the  submission, 
MHI  did  not  know  that  the  Department's 
analysis  would  classify  its  U.S.  sales  as 
CEP  transactions.  Without  the 
possibility  of  making  a  proper  level  of 
trade  analysis,  the  Department  cannot 
and  should  not  grant  a  dedudion  from 
NV  for  home  market  indired  selling 
expenses. 

Further,  we  disagree  with  the 
respondents'  most  basic  representation 
of  their  home  market  sales.  Respondents 
now  contend  that  there  is  one  home 
market  level  of  trade  to  which  CEP  is 
being  compared,  but  this  claim  is  not 
well  substantiated.  The  information  we 
have  on  the  record  for  sales  in  the  home 
market  does  not  support  this 
conduaion.  For  TKS,  sales  were  not 
made  only  to  end-usera,  i.e.,  newspaper 
publishen,  but,  as  discovered  during 
verification,  wne  sometimes  made  to 
middle-men,  such  as  leasing  companies, 
in  the  home  market.  For  MHI,  we  knew 
in  general  that  the  company  made  some 
sales  involving  trading  companies  based 
on  one  paragraph  of  explanation  in 
MHI's  section  D  resptmse.  We  were 
infonned  during  the  "sales  and 
distribution"  portion  of  the  verification 
that  MHI  had  three  distind  channels  of 
distribution  in  the  home  market-  (1) 
dired  sales  to  end-usera;  (2)  sales 
through  trading  compsnies  and  (3)  sales 
to  trading  companies.  See  May  14, 1996, 
verification  report  at  pp.  4-5.  For 
neither  TKS  nor  MHI  can  we  ascertain 
which  selling  funcUoru  are  performed 
by  them  and  which  are  provided  by 
leasing  companies,  trading  companies 
or  other  entities  for  each  type  of  home 
market  sale.  Thus,  the  minimal  amount 
of  information  provided  does  not 
support  the  conclusions  reached  by 
respondents. 

We  note,  however,  that  we  also 
disagree,  in  part,  with  the  petitioner.  In 
those  cases  where  an  UDT  comparison 
is  warranted  and  posaible,  then  for  C£P 


sales  the  level  of  trade  will  be  evaluated 
based  on  the  price  after  adjustments  are 
made  under  sedion  772(d)  of  the  Act 
As  stated  in  Armid  Fiber  "the  level  of 
trade  of  the  U.S.  sales  is  determined  by 
the  adjusted  CEP  rather  than  the  starting 
price." 

Cost  Issue 

Comment  2    Collection  of  Cost  Data 
in  Absence  of  the  Initiation  of  a  Cost 
investigation:  MHI  argues  that  the  . 
Department's  collection  of  cost  data  on 
all  home  market  sales  in  the  absence  ol 
the  itutiation  of  a  cost  investigation  not 
only  violates  the  1994  GATT 
Antidumping  Agreement  ("the 
Agreement"),  but  is  inconsistent  with 
U.S.  law  and  administrative  practice. 
MHI  dies  Article  2.2.2  of  the  Agreement 
and  section  773(e)(2)(A)  of  the  Ad  to 
support  its  contention  that  the 
Department  should  not  have  solidted 
contrad  price  and  cost  data  in  order  to 
compute  SGAA  expenses  and  profit 
Mtfl  contends  that  there  is  no  provision 
in  either  the  Agreement  or  U.S.  law 
which  provides  thst  a  foreign  producer 
automatically  shall  be  subjed  to  a  sales- 
below-cofit  investigation  after  CV  is 
determined  to  be  the  appropriate  basis 
for  NV.  Instead.  MHI  contends  Uiat  both 
the  Agreement  and  U.S.  law  instrud  the 
Department  to  condud  cost  calculations 
on  the  basis  of  records  kept  by  the 
raspondent.  provided  that  such  records 
are  in  accordance  with  the  generally 
accepted  accounting  principles 
("GAAP")  of  the  exporting  country  and 
reasonably  refied  the  costs  of 
produdion  and  sale  of  the  product  MHI 
dtes  the  Final  Results  of  Administrative 
Review:  Large  Power  Transformers  from 
Italy,  52  FR  46,806  (1987)  VlPTsfmm 
Italy"),  Preliminary  Results  of 
Administrative  Review:  Large  Power 
Transformers  from  France,  61  FR  15461, 
15462  (April  8, 1996)  ["LPTsfrom 
Atuice"),  and  Preliminary  AmuAs  of 
Administrative  Review  and  Partial 
Termination  in  Part:  Mechanical 
Transfer  Presses  from  Japan,  61  FK 
15034, 15035  (April  4,  1996)  ("ATTRs 
Preliminary  Results  (1996)"),  in 
contending  that  the  Department  has 
resorted  to  CV  as  the  basis  for  NV  (or 
reasons  similar  to  those  snundaled  in 
the  prelimituiry  determination  of  this 
investigation,  without  automatically 
subjeding  respondents  to  cost 
investigations.  In  those  investigations, 
MHI  maintains,  the  Department  vras 
corred  to  request  product-line  proGt 
and  loss  information  for  its  calculations 
of  SC^ftA  expense  and  profit.  MHI  stales 
that  it  complied  folly  by  submitting  its 
internal  profit  and  loss  statements  for 
LNPPs.  Accordingly,  MHI  argues  Ihst 
SG&A  and  profit  should  be  calculated 
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btmi  MHI's  internal  profit  and  losa 
statements  in  the  [lepaitinant's  final 
calculations. 

The  petitioner  maintains  that  the 
Department's  request  for  home  market 
contract  price  and  cost  data  "in  order  to 
compute  SGLA  and  profit"  for  its  CV 
calculations  in  accordance  with  section 
773(eX2KA)  of  the  Act  was  a  raesooable 
action  within  its  discretion  in  light  of 
the  requirements  of  the  1094  WTO 
Antidumping  Agreement  ("the 
Agreement")  and  U.S.  law. 

Accoixiing  to  the  petitioner,  the 
Agreement  and  the  Act  wliich 
implements  the  Agreement  require  the 
Dspartment  to  exclude  below-oost  sales 
fnan  the  calculation  of  SGAA  and  proiiL 
The  patitiaaer  contests  MHI't  (tatement 
that  section  773t0(l)  of  the  Act  tofbids 
the  Department  to  examine  transaction- 
spedSc  data  for  profit  and  SGkA 
because  it  had  a  product-line  financial 
statement.  According  to  the  petiUooer, 
this  podtion  is  without  merit  because 
nothing  in  the  cited  statutoiy  proviaon 
in  the  URAA  restricts  the  Department 
from  requesting  transaction-specific 
data.  Petitioner  also  notes  that  MHI  was 
capable  of  providing  the  infonnation  in 
a  timely  manner. 

The  petitioner  also  objects  to  MHI's 
characterization  of  the  coUectirai  of 
transaction-specific  information  on 
SC&A  and  profit  as  an  "aherrational" 
practice.  According  to  the  petMonar,  at 
this  early  stage  of  implementation  of  the 
URAA,  any  such  characterimUon  is  not 
credible,  as  the  Department  is  entitled  to 
evolve  its  practice  under  the  new 
statute.  Petitioner  also  points  out  that 
MHI  failed  to  mention  that  in  LPTsfrom 
France,  the  preliminary  notice  makes 
clear  that  substantial  questions  arose 
regarding  profit  and  SG&A  on  the  eve  of 
the  pieiimlDary  determination,  and  that, 
although  the  Department  calculated 
profit  baaed  upon  the  LPT  respondent's 
parent  company's  financial  statements, 
the  Department  noted  for  the  final 
determination  that  it  would  consider 
calculating  the  respondoit's  profit  based 
only  on  above-coat  data  if  it  bad  cost 
data  for  home  market  sales. 

Based  on  the  record  of  this 
investigation,  the  petitioner  maintains 
that  it  was  clear  from  the  response  to 
section  A  that  companies  could  report 
transaction-specific  data,  and  that 
ovidanoe  pointed  to  below-cost  sales. 
According  to  the  petitioner,  given  the 
recent  changes  in  the  law  and 
congressional  intent  to  exclude  below- 
cost  sales  from  CV  profit  in  most  cases, 
it  was  reasonable  for  the  Department  to 
aaek  transaction-specific  data  in  this 
inveatigation  in  order  to  analyze 
whether  below-cost  sales  should  be 


excluded  from  CV  profit,  either  on  a 
mandatory  or  discretionary  basis. 

[XX  Position:  We  disagree  with  MHI 
that  the  Department  violated  the 
Agreement  and  U.S.  law  in  soliciting 
and  collecting  cost  and  sales  data  for 
eech  home  maiket  sale.  There  is  nothing 
in  the  Agreement  or  the  statute  which 
precludea  the  Department  from 
requesting  sale».speclfic  cost  and  sales 
data  for  home  market  sales,  regardless  of 
whether  a  saies-below-oost  investigation 
had  been  initiated.  In  addition,  we 
disagree  with  MHI  that  the  collection  of 
project-specific  home  market  sales  and 
cost  data  was  an  abermtion  from  the 
Departmaol's  normal  practice.  In  this 
case,  the  petitioner  provided  a  timely 
allegation  of  sales  below  cost  and  our 
review  of  the  respondents'  section  A 
questionnaire  responaes  reveeled  that 
transaction-spednc  cost  information 
was  taadily  available  and  could  be 
prtivided  by  the  respondents.  This  being 
one  of  the  first  cases  under  the  new  law, 
we  are  still  developing  our  practice  for 
computing  profit  and  SC&A  in 
aoccadance  with  the  new  law. 

Comment  3    If  the  Department  Uiat 
Formally  Initiate  a  Cost  Investigation  in 
Order  to  Disregard  Below-Cost  Sales: 
MHI  argues  that  the  Department  did  not 
act  in  accordance  with  the  law  when  it 
excluded  sales  below  cost  as  being 
outside  the  ordinary  course  of  tnde 
under  sections  771(15)  and  773(b)(1)  of 
the  Act  MHI  contends  that  sales  made 
below  cost  can  be  disregarded  but  that, 
as  a  prerequisite,  the  Dspattment  must 
have  reesonable  grounds  to  believe  or 
suspect  that  belowKXMt  sales  have  been 
made.  Thus,  the  Department  must 
formally  initiate  a  cost  investigation  in 
order  to  disregard  the  belowKxist  sales, 
which  it  did  not  do  in  this  instant 
investigation.  MHI  states  that  it  would 
be  consistent  with  the  SAA  and  the 
proposed  regulations  to  include  below- 
cost  sales  in  the  calculation  of  SGftA 
and  profit  MHI  maintains  that  the  facts 
in  this  investigation  are  consistent  with 
the  recognition  by  the  SAA  of  those 
situations  where  unprofitable  sales  will 
be  included  in  the  calculation  ol  the 
antidumping  duty  margin  because,  in 
this  invMtigation,  the  Department 
determined  that  it  was  unnecessary  to 
initiate  and  conduct  a  sales-below-cost 
inquiry.  Also,  MHI  cites  Federal4i4ogul 
Corporation  v.  United  States,  20  GIT 

,  Slip.Op.  96-37  (February  13, 

ig9eH"FedeRi;  tSogul"\,  to  support  its 
claim  that  no  home  market  sales  should 
be  excluded,  because  the  burden  of 
presenting  evidence  of  below-cost  sales 
rests  on  the  petitioner,  who  failed  to  do 
so  in  this  case.  Absent  a  formal 
investigation  of  aales-below-cost,  MHI 
argues,  there  is  no  showing  that  MHI's 


home  market  sales  are  not  in  the 
ordinary  course  of  trade. 

The  petitioner  asserts  that  MHI  has 
misread  Federal  Mogul  in  its  arguments. 
First,  the  petitioner  maintains  that 
Federal  Mogul  is  of  litUe  relevance  since 
it  was  decided  under  the  former  statute 
and  Congress  has  effectively  revised  thia 
area  of  agency  practice.  The  petitioner 
slates  that  the  SAA  clearly  provides 
that,  in  most  investigations,  profit  will 
be  calculated  using  only  above-cost 
sales.  Second,  the  petitioner  maintains 
that  even  under  the  old  law.  Federal 
Mogul  does  not  support  MHI's 
proposition  that  thia  petitioner  bears  the 
buraan  of  pivsentiiig  evidence  that 
below-cost  sales  are  outside  of  the 
ordinary  course  of  trade.  According  to 
the  petitioner,  the  court's  ruling  actually 
ssid  that  the  reviewing  court  owed 
subalantial  dabfsnce  to  the  agency  and 
that,  on  appeal,  the  petitioner  bora  the 
burden  of  showing  that  the  agency 
abused  its  administrative  discretion. 
The  petitioner  states  that  the 
proposition  that  the  Department 
unlawfully  excluded  below-cost  home 
ntarfcet  sales  is  untenable,  because  no 
requirement  for  a  formal  initiation  of  a 
below-cost  sale  investigation  is  found  in 
the  new  statute.  Rather,  the  petiUonar 
contends,  the  statute  at  section  773(b)(1) 
of  the  Act  provides  that  the  Department 
need  only  nave  "reasonable  grounds  to 
believe  or  suspect"  that  the  home 
mariuit  sales  of  the  respondent  have 
been  made  at  prices  below  the  cost  of 
production. 

DOC  Position:  We  disagree  with  MHL 
While  the  Department  will  typically 
initiate  a  sales-below-cost  investigation 
before  excluding  home  market  sales  as 
baiitg  outside  the  ordinary  course  of 
trade  for  purpoaas  of  calculating  profit 
and  SGhA  for  CV,  the  unique . 
circumstances  in  this  case  required  that 
we  perform  a  below-cost  analysts  even 
though  the  Department  elected  not  to 
formally  initiate  a  salea-below-cost 
investigation. 

Early  on  in  this  iavettigaticm  it  was 
argnsd  by  all  parties  that  «ve  should 
hue  NV  on  CV  due  to  the  imique  and 
costomixed  nattua  of  LNPPs.  'The 
Department  determined  that  the 
particular  market  situation  of  these 
highly  customized  and  unique  products 
did  not  pannit  proper  prioa-to-price 
comparisons  and,  accordingly,  we  baaed 
IW  on  CV.  The  petitioner  subsequenUy 
filed  a  timely  arid  proper  cost  allegation 
which  alleged  that  "Japanese  producers 
havesold  the  foreign  like  product  at  less 
than  the  cost  of  production  in  the  home 
market."  We  elected  not  to  formally 
address  petitioner's  below-cost 
allegation  because  we  knew  that  we 
were  going  to  base  NV  on  CV  for  all 


respondents,  and  the  respondents" 
quesliormaire  responses  confirmed  that 
transaction-specific  cost  data  was 
readily  available.  Moreover,  we  did  not 
want  to  burden  respondents  with  having 
to  respond  to  the  very  detailed  section 
D  questionnaire  for  home  market  sales 
that  a  formal  below-cost  investigation 
would  require.  Although,  arguably,  we 
should  have  formally  addrened  the 
sales-below-cost  allegation,  at  the  time 
'  of  its  filing,  we  did  not  foresee  the 
implications  a  formal  initiation  of  a 
sales-below-cost  investigation  would 
have  on  the  CV  profit  and  SG&A 
calculations. 

In  past  cases,  imdar  the  old  law,  «nth 
similar  types  of  products  (i.e.,  large 
customizMl  products  that  are 
manufactured  over  an  extended  period 
of  time)  in  which  we  automatically 
baaed  foreign  market  value  (now  NV)  on 
CV,  the  Department  relied  on  the 
statutory  minimum  of  eight  percent  for 
profit  See,  e.g.,  Pmliminary  Results  of 
Administrative  Review:  LFTsfrom 
Japan,  57  FR  23,204  (June  2, 1992);  and 
Final  Determination  of  Sales  at  LTFV: 
hfTPsfrom  Japan,  55  FR  335  (January  4, 
1990)  ("JMTft  Final  Determination 
(1990f').  We  realized  early  in  this  case 
that  in  accordance  with  the  new  law,  we 
would  have  to  compute  actual  profit 
and  SG&A  as  opposed  to  simply  relying 
on  the  statutory  minimum  of  eight 
percent.  Accordingly,  we  requested 
sales  and  cost  data  for  each  sale  in  the 
home  market  which  fell  within  the 
purview  of  this  investigation. 

Section  773(B)(2)(A)  of  the  Act 
specifies  that  SGfcA  and  profit  for  CV  be 
(nmputed  using  only  those  sales  of  the 
foreign  like  product  that  were  made  in 
the  ordinary  course  of  trade.  We 
analyzed  the  contract-specific  price  and 
cost  information  we  received  from 
respondents.  This  information  indicated 
that  there  were  below-cost  sales  made  in 
the  home  market,  in  substantial 
quantities,  and  over  an  extended  period 
of  time.  Although  we  did  not  formally 
itutiate  a  cost  investigation  under 
section  773(b)  of  the  Act  (despite  the 
fact  that  a  timely  allegation  had  been 
made  by  the  petitioner  besed  on  the 
respondent's  data),  the  imique  cost 
reporting  aspects  of  this  case  were  such 
that,  in  effect,  the  Department 
conducted  a  cost  investigation  and  our 
analysis  revealed  evidence  that  there 
were  home  market  sales  of  mendiandise 
within  the  purview  of  this  investigation 
which  were  below  cost  Section  771(15) 
provides  that  sales  and  transactions 
considered  outside  of  the  ordinary 
course  of  trade  include  "among  others" 
below-cost  sales  disregarded  under 
section  773(b)(1).  The  Department 
intraprets  this  provision  to  apply  to  the 


exclusion  of  below-cost  sales,  even  if 
such  sales  were  not  formally 
disregarded  pursuant  to  section 
773(b)(1)  of  tiie  Act. 

Comment  4    Bach  Home  Market  Sale 
of  a  LNPP,  Addition,  or  Component 
Constitutes  a  Distinct  Model  for 
Purposes  of  Performing  the  Cost  Test: 
MHI  aigues  that  oven  if  the 
Deportment's  exclusion  of  home  maricet 
sales  below  cost  from  its  SG&A  and 
profit  calculations  was  permissible,  it 
should  not  treat  the  home  market  sales 
as  distinct  models  for  purposes  of 
performing  the  cost  test.  Respondent 
reCars  to  section  773(b)(1)  of  the  Act  that 
says  the  Department  is  required  to 
exclude  home  market  sales  below  cost  if 
(1)  they  are  made  in  substantial 
quantities,  (2)  over  an  extended  period 
of  time,  and  (3)  at  prices  which  do  not 
permit  recovery  of  costs  in  a  reasonable 
period  of  time.  MHI  also  dtes  section 
773(b)(2)(C)  of  die  Act,  which  states  Uut 
substantial  quantities  must  represent  20 
percent  or  more  of  the  volume  of  sales. 
In  undertaking  its  preliminary  analysis, 
MHI  claims  that  the  Department  ignored 
this  statutory  definition  of  substantial 
quantities  and  automatically  appUed  its 
model-specific  cost  test.  Moreover, 
according  to  MHI,  the  Department's 
normal  model-specific  cost  test  loses 
relevancy  when  NV  is  besed  on  CV. 
MHI  refers  to  Policy  Bulletin,  No.  94.3. 
"Disregarding  Sales  Below  Cost- 
Extended  Period  of  Time"  (March  25, 
1994)  lo  explain  that  the  rationale  for 
this  test  is  to  ensure  that  NV  is  not 
calculated  for  a  particular  pricing 
comparison  by  reference  to  sales  made 
exclusively  below  cost. 

According  to  TKS,  the  Department's 
model-specific  COP  analysis  and  its 
consequential  exclusion  of  below-cost 
sales  from  normal  value  calculations  are 
not  in  accordance  with  subsection 
773(b),  the  SAA,  and  the  Department's 
own  interpretation  of  the  statute.  TKS 
argues  that  the  methodology  employed 
by  the  Depattmaht  "practically  read  the 
"substantial  quantities"  and  cost 
recovery  requirements  out  of  the  law." 
Yet  TKS  also  concedes  that  the  inherent 
physical  diversity  among  LNPPs  is  such 
that  "it  would  be  eqiully  improper"  if 
the  Department  were  to  change  the 
definition  of  model  to  encompass  all 
home  market  sales  during  the  FOL  TKS 
maintains  that,  with  a  clua  of  products 
consisting  of  highly-valued,  uniquely 
customized  maoiines,  model-specific 
analysis  is  not  possible.  TKS  argues  that 
disregarding  sales  made  at  below-cost 
prices  is  discretionary  because  the 
wording  in  section  773(bHl)  is  that  the 
Department  "may"  disregard  sales.  TKS 
concludes  that  because,  in  its  view,  the 
OOP  test  cannot  be  conducted  on  a 


model-specific  basis  In  this  case,  the 
Department  should  exercias  its 
discretion  and  not  disrsgard  home 
market  sales  for  normal  value. 

The  petitioner  maintains  that  even  if 
the  Department  decides  that  the  statute 
does  not  require  exclusion  of  below-cost 
sales,  it  plainly  permits  the  Department 
to  do  so.  Asauming  arguendo  that  the 
Department  did  not  investigate  below 
coat  sales  pursuant  to  section  773(bXl) 
of  the  Act,  the  petitioner  maintains  that 
it  could  nonatheless  properly  exerdae 
its  discretion  to  exclude  such  sales  from 
its  profit  calculotttms  under  section 
771(15). 

Conosnins  the  proper  dafinitiaa  of  ■ 
"modal"  in  mis  inveMiattian,  the 
petitioner  agrses  with  the  Dapartment's 
finding  that  "each  home  maikst  sale  of 
an  LNPP,  addition,  or  component 
constitutes  a  distinct  model  for 
purposes  of  performing  the  cost  test" 
because  of  the  unique  nature  of  the 
product  under  investigation. 
Accordingly,  the  petitioner  supports  the 
use  of  individual  models  to  determine 
which  home  market  sales  ahould  be 
excluded  fttaa  profit  and  SG&A 
calculations  because  they  were  sold  at 
less  than  the  cost  of  production.  The 
petitioner  maintains  that  since  the 
Department's  model-specific  test  was 
not  altered  when  the  statute  was 
amended,  the  Department  properly 
applied  its  model-specific  test  in  the 
preliminary  determination.  The 
petitioner  disagrees  with  the 
respondents"  contention  that  full  coA 
recovery  on  each  sale  is  unreasonable  in 
a  large  capital  goods  industry.  The 
petitioner  asserts  that,  in  setting  prices, 
LNPP  producers  typically  perfOTm  cost 
estimates  based  on  the  full  cost  of 
production  with  an  allowaiu;e  for  profit 
so  as  to  cover  their  production  costs  on 
every  sale.  Thus,  the  petitioner 
maintains,  a  model-specific  analysis  is 
appropriate. 

IXX  Position:  We  disagree  with  the 
respondent  that  the  substantial 
quantities  test  must  be  performed  on  a 
basis  other  than  a  model-specific  basis. 
In  past  cases,  the  Department  has 
routinely  performed  (he  cost  test  on  a 
model-spedfic  basis.  See,  e.g..  Certain 
Cut-to-Length  Carbon  Plate  from 
Sweden,  61  FR  15.772, 15,775  (April  9, 
1996)  (Comment  5);  Stainless  Steel 
Angle  from  Japan.  60  FR  16,608. 16,616 
(1995)  (Comment  12).  As  indicated  in 
the  SAA,  St  page  832,  the  IDepaitmmit 
vrill  continue  to  perform  the  cost  lest  on 
no  wider  than  a  model-specific  basis.  In 
this  case,  each  IJifPF  sale  clearly 
represents  its  own  unique,  customized, 
model  of  merchandise. 

Comment  5    The  Department  Should 
Cahulale  Profit  on  the  Foreign  Like 
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Aroduct- MHI  aigow  thai  the 
Daputmeot'i  pnlimlnary  analyii* 
cakulatad  SG&A  and  profit  on  both 
LNPP  addition*  and  ayatanu  la 
coottavention  of  section  773(eX2XA.). 
MHI  notei  that  additions  and  ayatanu 
are  not  equal  in  coounaiciaJ  value. 
Thus,  MHI  aiguas  that  if  tlw  DapartineDt 
continnea  its  pcoaenl  nwthodoiogy  than 
it  ahould  only  calculate  SGlbA  and 
profit  using  borne  market  aala*  of 
■yatama  which  are  MHI's  foreign  like 
product 

The  palitionar  obiecU  to  MHTs 
hyjwtlMais  that  LNFP  systaauaraa 
aapanle  Uke  product  from  LNPP 
«idlti<inii.  Aooonling  to  the  peUtionar. 
the  Depaitmoat  has  datanninad  that  a 
aiiwtsuka  product  exists  whldi  cons 
of  all  UitV  systems,  preas  additions, 
and  praaa  components,  regardless  of 
stale  of  oampMoa.  The  petitioner 
(iguea  that  tne  Department  made  home 
marint  viability  and  other 
deterrainstians  lequiied  by  the  itatula 
based  on  this  definitinn,  and  thai 
rhmiging  the  like  product  dafiniUon 
without  cauaa  at  tnis  late  stags  of  an 
Investigation  would  involve 
reassessment  of  numerous  issues  which 
foim  the  foundation  of  the  Department's 
proceeding.  Thus,  the  petMiaaer 
maintains,  MHI's  suggaatian  must  fail  as 
an  argument  unsupported  by  althar  the 
record  or  administrative  preosdaot 

DOC  Position:  We  diaagraa  with  MHI 
that  computing  a  single  profit  tor  both 
additions  and  systems  is  in 
contnvention  of  section  773(eN2XA)  of 
the  statute,  which  merely  sUtaa  that  CV 
shall  include,  inter  alia,  "actual 
amounts"  for  pioGK  "in  cannection 
with  the  production  and  sale  of  a 
foreign  like  product.  •  •  •  "  The  SAA 
makes  no  mention  that  the  profit 
cakailatian  should  consist  of  diSsrent 
ntes  for  difiisienl  pools  of  products 
tvithin  the  foreign  lilce  product.  From 
early  in  the  investigation  we  have 
dstarmined  that  a  siiwla  like  product 
exists,  and  aocofdingiy  have  computed 
profit  baaed  on  all  salaa  of  the  foreign 
uka  product  occurring  in  the  ordinary 
course  of  trade. 

Comment  6    Home  Market  LNPP 
Sales  Do  Not  Constitute  a  Fonign  Uke 
Product:  TKS  maintains  that  the 
Department  should  base  its  CV  profit 
calculation  on  either  TKS's  average 
LNPP  profit  or  on  the  company's 
financial  statement.  TKS  first  argues 
that  secUon  773(eK2)(A)  of  the  Ad  is 
not  applicable  to  the  CV  profit        " 
calculatioa  because  the  Department 
determined  that  TKS's  home  market 
LNPPs  do  not  constitute  a  foreign  like 
product.  According  to  TKS,  because  the 
Department  determined  that  TKS's 
lapanese  sales  of  LNPP  systems. 


addidons  and  compononls  could  not  be 
used  as  the  baais  for  NV  due  to  the 
peiticular  marfcat  aituatian,  the 
underlying  analjrsia  for  that 
dstermlnaMon  compels  a  conclusion 
that  home  market  LNPPs  are  not  a 
foreign  like  product  within  the  meaning 
of  section  771(16)  of  the  Act  (16  U.S.C 
section  1677(16)).  Accordingly.  TKS 
maintain*  that  aecUon  773(aN2)A)  i*  not 
the  appUcable  rule  kt  CV  profit 
calculation.  TKS  dtas  the  Departmant's 
November  6, 1993.  CV  decision 
menusrandum  to  support  it*  contention 
that  tb*  Department  determined  that 
each  LNFP  sold  by  TKS  in  die  United 
States  and  in  Japan  ia  unique  and  that 
the  modeb  aola  in  the  two  markets  are 
conaiats    not  appmximetely  equal  in  commercial 
value,  nnally.  TKS  hoida  that  the 
Departmant  dalaimined  that  the  LNPPs 
sold  in  the  United  State*  and  in  Japan 
are  not  "laaaonably  comparable"  to  each 
other. 

TKS  also  argues  that  the  correct  rule 
for  CV  profit  calculation  in  this  case  is 
found  in  aectian  773(e)(2)(B)  of  the 
statute,  because  the  Dapaitmant  found 
that  the  particular  market  situation 
piechidad  price-to-price  comparisons. 
According  to  TKS,  the  SAA  requires 
that  the  Department  utUize  section 
773(eK2)(B)  in  thoae  instances  where 
the  method  described  in  section 
773(e)(2)(A)  f:annot  be  used,  either 
because  there  are  no  home  market  sale 
of  the  fbriign  like  product  or  because  all 
such  salaa  are  at  below-cost  prices. 

TKS  also  argues  that  if.  assuming 
arguendo,  TKS's  home  market  U^PP 
sales  constitule  a  foreign  like  product, 
aectian  773(e)(2)(B)  is  sUU  the 
applicable  rule  for  CV  profit  calculation 
in  this  case  because  TKS's  LNPPs  are 
not  sold  in  the  ordinary  course  of  trade. 
According  to  TKS.  the  fact  that 
technical  specifications  are  vastly 
difliarent  within  the  respective  groups  of 
components,  additions  and  systems, 
LNn's  are.  prima  facie,  merchandise 
produced  according  to  unusual  product 
specifications,  which  should  be 
excluded  bom  analysis  according  to 
aection  771(15)  of  the  Act. 

TKS  offers  a  second  subsidiary 
argument,  that  if.  further  assuming 
arguendo,  its  home  market  LNPP  sales 
both  constitute  a  foreign  like  product 
and  are  sold  in  the  ordinary  course  of 
trade,  section  773(e)(2)(B)  still  controls 
CV  profit  calculations  where,  as  here, 
the  I}epartment  has  determined  that  the 
"particular  market  situation"  affecting 
home  market  sales  does  not  render 
price-to-prioe  comparisons  feasible.  TKS 
maintains  that  the  SAA  language  does 
not  limit  the  applicability  of  section 
773(eK2)(B)  to  situations  where  there 
are  no  home  market  sales  of  the  foreign 


like  product  or  situations  where  all  sale* 
are  found  to  be  made  at  below-coet 
prices.  TKS  argue*  that  the  applicability 
ia,  generally,  for  all  situatioDs  when  the 
NVa  resulting  from  die  anpUcation  of 
aectian  773(^2)(A)  would  be 
"irretianal"  aiid  "unrepieaentativa." 
TKS  argue*  that  bacauae  profit*  are  a 
significant  element  of  price,  it  would  be 
ilfagical  for  the  Dapartanent  to  utilize, 
forCV  ptuniaea,  the  profits  of  thoae 
sale*  which  it  re)sctad  for  price 
comparlaon  purpa*e*. 

Hie  petitiotter  believe*  that  TKS'* 
poaition  i*  wrong  bacauie  the 
Department  has  dearly  defined  the 
foiaiyi  Uka  product  to  be  LNPP  systama, 
addition*  and  oompoaants.  Hie 
petlUoner  state*  that  the  bcX  that  prioe- 
to-prioa  comparisons  could  not  be  made 
does  not  mean  that  home  market  salea 
are  outaide  the  ordinary  course  of  trade. 
The  petitioner  supports  the 
Department's  aiuilysis  that  matching 
sale*  would  require  cost  adjustments 
tantamount  to  computing  a  CV  for  each 
sale.  The  petitioner  maintain*  that 
TKS's  arguments  are  inconsistent  with 
the  piecedents  in  MTPs  Piellmiimiy 
Besuhs  (1996)  and  LPTsfrom  Frtxnce  (60 
PR  62608.  December  7. 1695).  wherein 
the  DqMttment  r^ected  price-to-prica 
comparisons  and  instead  used  CV. 
According  to  the  pedtioner.  in  thoae 
cases  the  Department  continued  to  uae 
the  home  market  profit  data  even 
though  it  could  not  parform  prioe-to- 
price  asaaasmouts.  thereby  negating  the 
idee  that  the  lack  of  prioa-to-^ioe 
comparisons  indicate  that  domeaUc^ 
sales  are  outside  of  the  ordinary  courae 
of  trade. 

DCK  Position:  We  disanee  with  TKS 
that  there  were  no  salea  of  the  foreign 
like  product  in  the  home  market  during 
tiM  POL  TKS  is  incorrect  (o  suppose 
that  because  we  did  not  find  home 
market  sales  which  provided  practicable 
price-to-price  matches,  no  foreign  like 
pitxlucl  existed.  The  foreign  like 
product  a*  defined  by  section  771(16)  of 
the  Act.  (i.e.,  sales  of  LNPP  in  Japan)  did 
exist,  as  revealed  by  our  examination  of 
LNPP  equipment  sold  in  the  home 
market  for  purpoaas  of  the  Department'* 
home  marltet  viability  test  (pursuant  to 
aection  773(a)(1)(C)  of  the  Act]  a*  stated 
in  our  November  9. 1995.  decision 
memorandum  ragaiding  the 
determination  of  the  appropriate  basis 
liar  NV.  However,  the  degree  of  unioue 
customization  for  customers  made  me 
difhrenc»-in-merchandisa  adjustment 
for  product  price  matching  potentially 
so  complex  that  the  use  of  CV  provided 
a  more  reliable  and  administrebte 
methodology  for  establishing  NV.  Aa 
stated  in  our  November  9. 1995. 
decision  memorandum,  the  Department 
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Herlined  comparison  of  product*  widiin 
the  seme  das*  of  products  which  have 
such  prominent  pnysical  rtlsaimtlarWea 
a*  to  main  cnrnpariton*  and 
calculaUou  of  adjustments  for  such 
physical  dithrencas  impracticable, 
puiauant  to  the  "particular  market 
■ituation"  provisioo.  section 
773(a)(l)(Q(iU)  of  the  Act. 
*  Because  we  have  not  determined  the 
abaance  of  the  foreign  like  product  in 
Japan,  we  disagiee  with  TKS's 
suggestion  that  section  773(e)(2)(B) 
should  apply  in  determining  CV  profit 
Tlie  correct  statutory  provision  for  CV 
profit  calcnlations  in  this  insinnrtt  is 
section  773(e)(2KA)  and,  accordingly, 
the  Department's  final  margin 
calculations  were  formulated  under  its 
guidelinessa. 

Comment  7    The  Department  Has 
Discretion  Not  to  Disregaid  Below-Cost 
Sales:  TKS  maintain*  that  die  legislative 
history  of  the  1974  Trade  Act,  as 
reemphaidzed  in  the  URAA  with  respect 
to  section  773(b),  shows  the 
Congressional  intent  that  certain  type* 
of  below-ooet  sale*  should  not  be 
disregarded  for  fmaign  market  value 
(now  NV)  daterndnaUons.  According  to 
TKS.  this  legialative  hiatory  reveals  the 
intent  of  Qmgress  that  the  Department 
exerdse  discretion  under  section  773(b) 
based  upon  the  "rationality  of  exporters 
pricing  practices."  TKS  lists  three 
reasons  why  the  Department  should 
consider  the  characteristics  of  the  LNPP 
market  and  the  rationality  of  the  pricing 
practices  of  market  participants  such 
that  it  should  exncise  iu  discretion  not 
to  disregard  aale*  made  below  cost. 
First.  TKS  claims  diat  below-cost  sales 
of  LNPPs  are  not  systematic,  since  they 
are  infrequent  transactions  for  unique. 
custcsnized  products.  Second.  TKS 
claims  that  below-cost  sales  of  LNPPs 
occur  for  reasons  beyond  the  producer's 
control  Third.  TKS  maint.in.  tliat  even 
though  the  producer  nuy  sustain  loaaes 
in  isolated  sales,  the  producer  usually 
recoven  the  losses  over  a  period  of  three 
to  four  yeara.  TKS  claims  that  this  is  an 
appropriate  case  for  the  Department  to 
exerdse  it*  diacretion  by  not 
disragaiding  below-coat  sales,  as  this 
instant  case  is  the  first  antidumping 
investigation  in  which  the  Department 
considers  the  application  of  section 
773(e)(2)(A)  in  the  context  of  job-order 
coat  aocountiog. 

With  respect  to  the  enfotcement  of  the 
statute,  the  petitioDar's  approach  1* 
diametrically  oppoaed  to  uiat  of  TKS. 
The  petitioner  Tn»intaln«  tliat.  even  if 
the  Department  deddes  that  the  statute 
does  not  require  exclusion  of  below-ooet 
salaa,  it  plainly  paonits  the  Department 
to  do  so.  The  pMitianer  therefore  uigaa 
the  Oepaitmant  to  uae  that  diaoetian  {or 


the  expraea  eoBciuaion  of  lho*e  hoane 
market  salea  below  the  ooal  of 
production. 

DOC  PotiUon:  We  diaagree  with  TtS. 
The  drcumstanoas  in  the  inatant 
investigation  do  not  call  for  the 
Department  to  exardae  it*  diaeretianary 
authority  to  inchide  sale*  made  below 
co*t  which  were  determined  to  be  in 
substantial  quantities,  over  an  extended 
period  of  time,  and  pricea  whidi  do  not 
permit  recovery  of  coats  in  a  reaacouble 
period  of  time.  We  agree  with  the 
petftionv's  earlier  comment  that,  that 
even  if  the  stetute  does  not  require 
exdusion  of  below-cost  sales,  it  plaiidy 
permits  the  Depeitment  to  do  so.  If  a 
company's  manet  strategy  resulte  in 
below<xi*t  sale*  of  LNPPs,  than  a 
willingneaa  to  aall  below  cost  is  not 
negated  by  the  relative  infiequency  of 
transactions  for  unique,  customized 
products.  First,  the  Department  does  not 
analyze  the  intent,  per  se,  of  the 
respondent  in  dumping  its  products, 
wdiether  above,  at  or  below  cost 
Second,  even  if  intent  ware  a  iiacta,  we 
believe  TKS's  arguments  regarding  Job- 
order  coating  are  incorrect  The 
procedure  of  developing  each  project 
during  the  sales  negotiBting  and  pricing 
process  gives  LNPP  manufacturers  every 
opportunity  to  recognize  that  they  are 
conduding  transactions  that  will  be 
below  the  cost  of  production.  Also, 
TKS's  claim  that  it  recovers  its  losses 
from  a  particular  sale  over  time  shows 
that  it  is  necessary  to  analyze  each  sale 
as  its  own  model.  If  coats  carmot  be 
recovered  for  each  sale,  which  takes 
several  years  to  conclude  in  delivery 
and  installation,  then  that  sale  should 
be  exduded.  If  TKS  is  willins  to  sell 
below  cost  for  a  particular  sale,  hoping 
to  recover  costs  through  other  projects, 
whether  subsequent  sales  of  press 
-additions  and/ or  through  servicing 
contracts,  then  it  has,  in  e^ct, 
purposely  used  a  transaction  as  a  loas- 
leeder,  to  the  point  of  selling  below  cost. 

If  we  examine  past  circtunstance* 
where  the  Department  has  exercised  its 
discretionary  powers,  and  investigated 
the  issue,  not  in  terms  of  intent,  but  in 
terms  of  imique  market  conditions  for 
particular  products,  we  must  still 
condude  that  TKS  has  no  basis  to  claim 
that  below-cost  salea  of  LNPPs  occur  for 
reasons  beyond  the  producer's  control. 
An  example  of  sales  where  the 
Depertment  has  historically  exerdaad 
ite  diacretton  not  to  exdude  certain 
sales  below  coat  occurs  in  the  caae  of 
perishable  agricultural  products.  See, 
«.g..  Final  Results  of  Administrative 
Fbeview:  Certain  Fresh-Cut  Plomrsftmn 
Mexico.  56  FR 1794  (January  17. 1961). 
Flower*,  froite  and  vegalablaa  are  raiaad 
and  aold  en-maaae,  are  aufaject  to 


vnioiiB  cooditlans  of  weather,  have  a 
short  ahalPUfe.  and  are  often  aotd  on  a 
cnn«lgnment  baaia.  Thus,  the 
Oepartmeiit  ha*  conaidend  rach 
ptodiicis  aul^ect  to  kfcea  bqrond  the 
produoar'a  control  «diich  may  cauae 
occaalanal  salaa  below  coat  By 
comparison.  LNPPs  are  pradaaly  Ika 
appropriate  caae  lor  the  Depaitmeat  to 
exercise  its  discretion  to  disregard  the 
below-cost  sales  in  the  context  of  job- 
order  cost  accounting,  for  in  the  context 
of  this  industry,  the  foreign  like  product 
is  a*  removed  as  poaaihle  from  the    . 
foroea  attacting  parlshable  product*. 

Comments    Circumstance  of  Sah 
adiustmeni  for  Credit  ExpeatiK  llie 
petitioner  argues  that  the  DepaitmaM 
diould  not  have  deducted  credit 
expanaea  from  MHI'*  and  TKS'*  CV 
becafue  CV  did  not  indude  credit 
expanses  in  its  original  compoaiUon. 
According  to  its  analyais  of  the 
preliminary  determination  cakulaUona. 
the  Department  inappropriately  fslled  to 
indude  home  market  credit  expmises 
when  calculating  CV.  Qtlng  Finof 
Determination  <f  Sales  at  LTFV:  Certain 
Granite  Products  from  Italy,  S3  FR 
27187.  27191  (July  19. 1988),  final 
Determirmtion  of  Sales  at  LTFV:  IVT 
Film.  Sheet  and  Strip  from  the  Repabiic 
of  Korea,  56  FR  16305, 16307  (April  22, 
1991):  Final  Results  of  Administrative 
Review:  Roller  Chain,  Other  than 
Bicycle,  from  Japan,  55  FR  42602, 42606 
(October  22. 1990);  and  Preliminary 
Results  of  Administrative  Review: 
Certain  Fresh  Cut  Flowers  from 
Colombia,  60  FR  30270.  30274  (June  8, 
1995),  the  petitioner  arguea  the 
Department's  standard  practice  requires 
the  addition  of  imputed  credit  to  CV. 
The  petitioner  maintninn  that  in  die 
instant  investigation,  when  the 
Department  made  a  drcunutance  of  sale 
adjustment  by  subtracting  home  market 
credit  expenses  from  CV,  it  removed  an 
expense  from  a  price  thai  did  not 
include  that  expense  in  the  first  place. 

MHI  argues  that  the  Department 
properly  exduded  home  market  credit 
expenses  in  its  CV  calculations.  MHI 
further  argues  that  the  Department  baa 
recently  changed  its  practice  as  bund  in 
Final  Determination  of  Sales  at  LTFV: 
Certain  Pasta  from  ttaly,  61FR  30326.  at 
Comment  14  (June  14, 1996)  ("ftuta"). 
MHI  explains  that  the  Department 
justified  its  change  in  practice  by  dting 
sections  773(b)(3)(B)  and  773(eK2XA)  of 
the  Act  «diich  direct  the  Daparbnent  to 
calculate  SGftA.  induding  intataat 
aiqienae.  baaed  upon  actual  exparianoe 
of  the  company.  MHI  contends  that 
because  the  Act  defines  the  rakiilation 
of  ganeral  expense*  for  OOP  and  CV  in 
the  same  way.  the  Departnant  stalad 
that  it  would  be  inapproiBiato  te 
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calculate  intaraat  expaoaa  diflirantly  for 
ax  and  CV.  Purtbetmora.  MHI 
contaoda  that  beoiuae  thaDspaitmant 
oomputea  profit  as  the  ratio  of  profit 
earned  on  honie'inarkat  salea  to  the  cost 
of  production,  applying  the  ratio  to  a 
COP  induiive  of  imputed  credit  would 
be  malbetnaticaUy  incwnc^. 

TKS  maintaiiu  that  the  petitiooar's 
arsumeota  are  moot  becauae  they  rely 
aolaly  on  the  Department'*  practice 
prior  to  the  1994  amendmanl*  to  the 
Act.  TKS  arguee  that  the  palitiaaer's 
position  would  only  have  vaUdihr  if 
applied  to  cases  invaatigMad  uo<Ur  the 
old  law.  AoGording  to  TKS.  the 
Departmant"  treatment  of  imputed 
credit  is  conectly  baaed  on  the  cunant 
section  773(e)  of  lbs  Act,  which  raouiraa 
that  the  "adiial  geoenl  wpanana"  be 
added  to  CV.  Siooa  the  cunant  Act  now 
providae  that  gmaral  expaoaaa  added  to 
CV  be  limited  to  actual  expaoaaa,  TKS 
maintains  that  imputed  aedit  cannot  be 
tttiUxad,  as  it  la  not  an  actual  expanse, 
but  a  measure  of  opportunity  coat.  TKS 
cites  to  the  basic  rationale  far  the 
calculation  of  CV  outlined  hi  Fkista,  to 
support  its  contentian  that  only  Actual 
expanaee  will  be  applied  to  CV. 

DOC  PiasHion:  We  agree  with 
reapondents.  Section  773(eX2XA]  of  the 
Act  requires  that  the  Department 
include  in  CV  the  actual  amount  of 
SCIlA  expenses  (including  net  interest 
expense)  incuiTBd  by  the  exportar  or 
producer.  Imputed  credit  is,  by  ite 
natuTB,  not  an  actual  expense. 
Therefore,  we  did  not  include  imputed 
credit  in  the  CV  calculation  tor  ttw  final 
determination. 

Comment  S:  Haadcount  Malkodology 
vs.  CGSMMiodoJlagy:TKSand  MHI 
offer  similar  arguments  oonceming  the 
prop«  methodology  for  allocation  of 
general  and  administrative  expenses. 
Below,  Part  A  summarizes  the 
arguments  caocemim  TKS  USA's 
operations  and  Part  B  the  arguments 
concerning  Mlfs  opentions. 

A.  Allocation  of  TKS  USA  'a  Office 
Administration  Expenses 

TKS  ob)acts  to  the  allocatian  of  TKS 
USA's  office  administration  expenses  on 
the  basis  of  total  CGS.  TKS  sutea  that 
these  expenses  should  be  allocated  on 
the  baaia  of  headcount.  which  impacts 
the  calculatioo  of  both  further 
mannhrturing  costs  and  repotted 
selling  expenses.  TKS  maintains  that 
this  is  required  becauae  TKS  USA's 
conunercial  activities  include 
merchandise  other  than  LNPP.  namely 
-(1)  Sale  of  spare  parts:  (2)  the  conduct 
of  press  audits:  (3)  the  sale  and 
production  of  control  systems;  (4)  the 
sale  and  production  of  digital  ink 
pumps:  and  (5)  iiulepenctent 


maintananoa/technical  work,  which  are 
eadi  conducted  by  a  aeoante  division 
with  specific  panonnel  asaignad  to  aech 
diviaion. 

TKS  maintaina  that  the  Department's 
allotxtion  of  SGftA  expanaaa  ignores  the 
diversity  of  aetivitiae  at  TKS  USA  and 
assigns  an  iruvdinate  share  of  the 
expenses  to  press  sales.  Although  TKS 
admits  that  a  CGS-based  allocation  is 
f<»nniMi  Department  practice,  it  claims 
that  such  practice  is  not  mandated  by 
either  the  Act  or  the  Department's 
regulations.  TKS  maintains  that  for  the 
final  determination,  the  Department 
ahould  axardaa  ite  discretion  and  utilize 
TKS'*  propoaad  headcount  methodology 
to  alloate  administrative  axpeosea. 

TKS  maintains  that  the  Department 
should  give  ccsiaidaiatian  to  the  ba 
that  the  headoount  methodology  is 
utUiaad  intemaUy  by  TKS  USA  in  the 
nonnal  couraa  of  bmineaa.  Thus,  TKS 
arguaa,  to  the  extent  that  TKS  USA  has 
any  historical  practice  employed 
previous  to  the  inveatigstion,  it  involves 
the  haadcount  methodology. 

Finally,  TKS  cites  to  theDepartment's 
Final  Betuhs  of  Antidumping  Duty 
AdminiMlralim  Heview:  DRAMS  of  One 
IVfwgiiftif  or  Above  from  the  Republic  of 
Korea  (61  FR  20Z16. 20217.  May  6, 
1996),  to  aupport  its  contention  that. 
)ual  aa  the  Department  afiirma  that 
indirect  sailing  expense  allocations  are 
not  inflexibly  limited  to  a  value-based 
methodology,  the  Department  should 
also  recognize  that  G&A  expanses 
should  not  be  Umitad  to  a  value^iaaed 
approach. 

The  petitioner  aiguea  that  TKS's  claim 
that  it  allocataa  GkA  expenses  based  on 
headcount  in  the  ordinary  course  of 
business  to  each  of  its  separate  divisions 
eppean  to  contradict  its  submissions. 
Tne  petitioner  dtes  to  TKS's  section  A 
response,  where  it  stated  that  TKS  USA 
"does  not  maintain  any  Internal 
financial  statements  of  profit  and  loss 
stetements  for  specific  product  lines,  or 
specific  internal  business  units."  The 
pietitioner  also  notes  that  TKS  seems 
inconsistent  in  concluding  tliat 
allocating  TKS  USA's  G&A  costs  based 
on  CGS  is  distort! ve  b>  light  of  iU 
position  in  Eavor  of  a  value-based 
allocatian  of  product-specific  factory 
overhead  and  togineering  costs.  Filially, 
the  petitioner  fuxtapoaes  TKS's 
reasoning  with  that  of  MRD,  a 
respondent  in  the  companion  German 
I>^  investigation,  woo  re-allocated 
GftA  expenses  on  a  value  basis  while 
citing  to  the  Department's  Final 
Determination:  Certain  Carbon  and 
Alloy  Steel  Wire  Rod  from  Canada.  59 
FR  18791,  18795  (April  20. 1994) 
("Carbon  and  Alloy  Steel  Wire  Rod)", 
MRD  recognized  the  "subjective 


allocations"  which  management  often 
mafces  in  allocating  GftA  using  baaea 
other  than  CGS. 

B.  MHTa  Indirect  Selling  and  G»A 
Expense  Allocation 

MHI  argues  that  the  common  GftA 
portion  of  MLP's  hidtrect  selling 
expenses  should  be  allocated  to  U4PPa 
baaed  on  the  number  of  employees         « 
involved  in  LNPP  operationa.  MHI 
stetes  that  allocating  common  C&A  by 
LNPP  salea  value  doea  not  acctuately 
reflect  the  common  G&A  expenses 
incurred  for  LNPP  salaa  activity. 
Atxxuding  to  MHI,  a  headcount 
methodology  of  allocatioo  reHacti  the 
greater  importance  and  nimibar  of 
resources  required  to  support  its 
commercial  press  sales  at  MLP.  MHI 
explains  that  MLP's  staff  must  spend 
mora  time  attending  to  isauea  related  to 
commercial  press  sales  acUvitiea  than  a 
sales-based  allocation  would  raflect 
(e.g.,  personnel  in  MLP's  accounting 
and  purchasing  sections  spend 
signmcantly  mora  time  iaauing  invoices, 
monitaring  aales  acoounte  leoeivabbi, 
purchasing  parts,  and  raconling 
expenaes  rauted  to  commeiciarpraas 
opentions  than  they  do  to  LNPP 
operationa).  MLP  explaina  that  it 
provides  financing  sarvioes  solely  for 
commercial  press  sales.  MHI  clajma  that 
while  a  headoount  methodology  would 
still  allocate  too  much  coirunon  expense 
to  LNPPs,  such  an  allocation  would 
nonetheless  be  more  accurate  than 
allocation  by  salea  value.  MHI  states 
that  ite  existing  base  of  conunerdal 
preas  customers  is  vastly  larger  than  the 
IXPP  base  and  that  the  Department's 
mothodology  foils  to  captiue  the 
inherent  alant  of  general  expenaea 
toward  the  aervid^  and  maintenance 
of  MLP's  existing  commercial  press 
sales.  MHI  stetes  that  a  sales-based 
allocation  is  a  reasonable  meesure  of 
cost  when  the  only  activity  is  selling. 
MHI  alao  arguea  that  the  Department 
should  consider  that  headcoimt 
methods  are  employed  by  MHI  in  the 
nonnal  course  of  businesa,  aa  would  be 
expected,  since  sales-based  allocations 
of  indirect  expenaes  are  uncommon  in 
nonnal  conunercial  systems. 

The  petitioner  argues  that  the 
Depertmenl's  long-standing  policy  is  to 
allocate  U.S.  Indirect  selliiig  expenaea 
on  the  basis  of  sales  value,  dtinig  Final 
Determination  of  Salea  at  LTFV:  Certain 
Internal-Combustion.  Industrial  Forklift 
Trucks  From  Japan.  53  FR  12552, 12577 
(April  IS,  1988)  and  the  Department's 
questionnaire.  The  petitioner  notes  that 
the  DeparUnent  rejected  the  haadcount 
allocation  method  at  the  preliminary 
determination  and  applied  the  standard 
allocation  methodology.  The  petitioner 
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argues  that  MHI's  use  of  headcount  to 
allocate  lliese  expenses  was  created  for 
purposes  of  this  investigation  and 
assarts  that  the  Department  bas  rejected 
such  subjective  management  allocations 
of  U.S.  affiliate  G&A  expenses  in  prior 
cases,  even  where  such  methods  were 
used  in  the  normal  course  of  business 
(dting  the  German  companion  case  to 
this  investigation).  The  petitioner  takes 
issue  with  MHI's  suggestion  that  _ 
iiidirect  selling  expenses  are  incurrM 
only  as  a  function  of  the  number  of 
employees  directly  involved  in  sales 
and  servidng  and  stetes  that  this 
assertion  ignores  the  fact  that  companies 
expend  more  common  effort  (e.g..  senior 
management  tinie,  travel  expenses,  and 
entertainment)  to  win  large-value  sales. 

DOC  Poution:  The  Department 
disagrees  with  TKS's  contention  that 
TKS  USA's  office  administration 
expenses  should  be  allocated  to  its 
LNPP  operations  baaed  on  ralative 
heedcounte. 

Similarly,  the  Department  disagrees 
with  MHI's  contention  that  MLP's 
common  G&A  expenses  should  be 
allocated  to  its  li(PP  and  commercial 
press  operations  baaed  on  relative 
headoount. 

As  set  forth  in  Carbon  and  Alloy  Steel 
Wire  Rod.  our  normal  methodology  for 
allocating  G&A  expenses  to  difi^rent 
operations  is  based  op  CCS.  Our 
methodology  recognizes  the  fact  that  the 
G&A  expense  category  consists  of  a 
wide  range  of  different  types  of  coste 
which  are  so  unrelated  or  indirectly 
related  to  the  immediate  production 
process  that  any  allocation  based  on  a 
single  factor  (e.g.,  headcount)  is  purely 
speculative,  ilie  Department's  normal 
method  for  allocating  G&A  coste  based 
on  CCS  takes  into  account  all 
production  factors  {i.e.,  materials,  labor, 
and  overhead)  rather  than  a  single 
arbitrarily  chosen  fector.  Absent 
evidence  that  our  nonnal  G&A 
allocation  method  unreasonably  states 
G&A  costs,  we  continued  to  allocate 
such  costs  for  the  final  determination 
based  on  CGS. 

Further,  because  we  have  treated  the 
common  G&A  expenses  in  question  as 
part  of  totel  G&A  rather  than  as  part  of 
our  calculation  of  total  indirect  selling 
expenses,  the  allocation  methodology 
issue  for  the  common  G&A  expenses 
impacte  the  calculation  of  the  (S&A  rate 
and  has  no  effect  ou  the  indirect  selling 
expense  calculations. 

TKS-Specific  Comments 

Sales  Isaues 

jComment  I    Deduction  of  U.S. 
Indirect  Selling  Expenses  from  CEP:  As 
luilad  in  detail  in  the  Conunon  Issues 


section  in  the  companion  German 
notice,  the  petitioner  maintains  that  the 
Department  failed  to  deduct  many  of 
TKS'a  U.S.  indirect  selling  expenses 
because  they  were  recorded  in  the 
accounts  of  the  foreign  LNPP 
manufacturer.  According  to  the 
petitioner,  the  Department  should 
deduct  ell  indirect  selling  expenses 
incurred  on  behalf  of  U.S.  sales, 
irrespective  of  the  location  at  which  the 
expenses  are  actually  incurred  or  the 
location  of  the  company  in  whose  books 
the  expenses  are  recorded. 

As  noted  in  the  General  Corrunents 
Section,  above,  TKS  maintaina  th^  the 
Depertment  has  adopted  a  new 
methodology  for  calculating  indirect 
selling  expenses  pursuant  to  the 
enactment  of  the  URAA  which  make 
petitioner's  arguments  moot.  TKS  also 
makes  the  following  argumente  spedfic 
to  ite  questionnaire  responae. 

TKS  disagrees  with  tne  asaertion  that 
it  was  unwilling  to  accurately  segregate 
expenses  related  to  )apenese  versus  U.S. 
economic  activity.  "IICS  maintains  that 
the  record  of  the  investigation 
demonstrates  that  it  properly  reported 
expenses  and  that  there  is  no  indication 
of  unwillingness  to  comply  with 
Department  instruction  to  separately 
report  expenses;  TKS  dtes  to  the 
verillcalion  report  to  bolster  ite 
conclusion  that  the  reported  indirect 
expenses  incurred  in  japan  an  behalf  of 
sales,  including  exports,  do  not  contein 
U.S.  economic  activity. 

Lastly,  TKS  argues  that  if  the 
Depertment  does  deduct  from  CEP 
indirect  selling  expenses  incurred  in 
Japan  on  behalf  of  U.S.  sales,  then  the 
amount  reported  by  TKS  is  the  correct 
amount.  TKS  aigues  that  its 
methodology,  whereby  it  divided  totel 
indirect  selling  expenses  incurred  in 
Japan  by  the  company  headquarters, 
exdusive  of  brandi  office  expenses,  by 
the  totel  transfer  price  value  of  all  sales, 
is  mathodologically  sound.  It  mainteins 
that  the  expenses  reported  are  in 
support  of  TKS  USA  and  related  to 
intra-company  commimlcaUotu. 
Furthermore,  TKS  argues  that  since  it  is 
the  aales  price  between  TKS  Ltd.  and 
TKS  USA  which  is  reported  in  the 
company's  Bnandal  stetemente,  TKS 
should  allocate  total  selling  expenses 
inoured  by  the  Tokyo  office  over  the 
totel  sales  as  shown  in  the  finandal 
stetements.  TKS  maintains  that  if  the 
DOC  does  deduct  indirect  selling 
expenses  assodated  with  U.S.  sales  but 
incurred  in  Japan,  then  it  should  apply 
this  ratio  to  the  transfer  price  of  eacfi 
U.S.  sale.  TKS  maintains  that  deriving  a 
foctor  based  on  total  sales  revenue  and 
then  applying  that  ratio  to  each 
transaction's  gross  sales  value  would 


distort  the  resulte  for  two  reasons:  (1) 
The  U.S.  subsidiary  is  involved  in 
further  manufiM:turing  for  some  sales,  so 
that  there  con  be  a  significant  diffarehoe 
between  transfer  price  and  salea  price; 
and  (2)  theoretically,  the  Department's 
proposed  calculation  method  should  not 
result  in  significant  differences  in  the 
final  calculated  per-unit  amount  of  U.S. 
sellingexpenses. 

IXX  Position:  We  disagree  with 
respondent's  arguments.  Since  TKS 
calculated  a  universal  indirect  selling 
expense  hctor,  including  therein  all 
expenses  incurred  in  japan  assodated 
with  U.S.  sales  (and  even  induded  trade 
show  expenses  which  were  physically 
incurred  in  the  U.S.).  such  expeiues 
should  be  deducted  from  CEP,  in 
keeping  with  the  Department's 
definition  of  U.S.  indirect  aelUng 
expenses  in  Final  Determination  of 
Sales  at  LTFV:  Certain  Pasta  from  Oaly, 
61  FR  303256  (June  14, 1966). 

With  respect  to  the  numerator  of 
TKS's  reported  indirect  selling  expenaa 
factor,  TKS  must  report  all  home  marjiet 
eicpenses  since  it  is  including  all  home 
market  sales  in  its  denominator.  TKS'a 
argument  in  its  submissions  that  the 
branch  offices  have  nothing  to  do  «vith 
export  sales  is  besides  the  point — the 
sales  revenues  induded  in  the 
denominator  have  nothing  to  do  with 
export  sales  either.  The  fact  is  that  TKS 
has  calculated  a  universal  indirect 
selling  expense  fector  for  all  sales  in  all 
markets,  not  a  factor  perteining 
exclusively  lo  TKS  USA  sales,  not  even 
exclusively  to  export  sales. 

With  respect  to  the  denominator,  TKS 
is  mixing  apples  and  oranges  in  ite 
calculations.  The  portion  of  ite 
denominator  for  lume  market  and  thlrd- 
countiy  revenue  represents  gross  sale* 
values;  it  is  only  the  U.S.  sales  value 
which  repraaente  TICS  Ltd.'s  sales  to  a 
subsidiary.  As  TKS  reported,  and  the 
Department  verified,  TKS  Ltd.  sold 
direct  to  end-usera  and,  on  occasion, 
direct  to  unaiBlUted  middlemen  such  a* 
leasing  companies  in  the  home  nurket. 
In  fact,  it  is  this  absence  of  a  Japanese 
sales  subsidiary  which  is  part  of  TKS's 
arguments  for  a  CEP  offset  baaed  on  a 
claimed  single  level  of  trade  in  Japan 
different  from  that  in  the  United  States. 
The  indirect  selling  expenses  which  are 
incurred  for  all  sales  should  be  allocated 
over  the  sales  value  of  all  sales,  not  over 
a  mix  of  domestic  sales  value,  third- 
country  sales  value  and  U.S.  transfer 
prices. 

It  is  because  TKS's  original 
calculations  are  such  a  hybrid  that  the 
correction  to  total  revenue  in  the 
denominator  slightly  decreases  the 
indirect  selling  expense  ratio,  whereas 
the  proper  application  to  gross  sales 
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value  inciMM  what  TKS  called  the 
"per-unit"  amounL  TKS.'arithmeticaUy 
■peaking,  wai  slightly  ovaialatliig  the 
sin  of  the  expense  bctor,  but  in 
applying  that  factor  to  noo-ann't-length 
tiansbr  prices,  was  significantly 
undsntating  the  per-praas  sales 
expensed  Even  if  all  of  the  denominator 
wen  oomprised  of  trans&r  price  values, 
it  would  not  necessarily  be  allowable  as 
an  allocation  baais.  TKS  poiiits  out  that 
the  transfar-pcioes  and  salsa  pricaa  difler 
neatly,  whloi  only  imderscoras  wky 
ma  Dapaitmant  is  raluctant  to  utiliae  in 
maigin  cakuhHons  prices  that,  by 
daSnilion.  ware  not  aat  at  aim's  length. 
Ibne  may  be  specific,  aanpalling 
drcumatanosa  wfaenfay  the  Dspertment 
escetcisea  its  disoetion  to  lely  on 
tiansfar  prices  to  a  limited  degree.  For 
exHnple.  lor  MAN  Roland 
Drackmaschinsn  AG,  a  rsspondsnt  in 
tin  oompanioa  inaatigatioa  of  LNnt 
from  Gennany,  tiha  Dapaitmant  appBed 
the  indiiact  aalUng  expense  Cactor  to  the 
tKnaiar  price  for  certain  salaa  whidi 
oonristad  only  of  paita  and 
suboomponants  whidi  had  no  aapanta 
contract  value.  See  Coaunent  1  of  the 
"Commoo  Issues"  ssctian  of  the  Federal 
tagialar  oodca  far  LNPPs  froa 
Goinany. 

We  have  lacalculatsd  thawdvanal 
indirect  selling  expense  soconlingly  and 
applied  it  to  the  graes  salae  vahw  orU.& 
sales. 

Coauneidl    RapnttiosefAU Siting 
Expenses  RekOed  to  [AS.  JScooomic 
Actintf.  Petitioner  maintains  that  the 
Department  diacovarad  during  its  Japan 
verification  that  TKS  iacmrad  salUng 
expenses  rslalsd  to  U.S.  acorownic 
activity,  but  Eiilad  to  inchjda  die 
expenses  in  its  reported  US.  indirect 
selling  expenses.  The  petitioner  points 
to  the  verification  report  slaiina  mat 
TKS  splits  the  snnual  U.&  trade  show 
expenses  betwaen  TKS  USA  and  TKS 
Ud.  Japan.  Because  the  trade  siiow  is 
econamic  activity  occuningin  the 
United  Slates,  the  petitioners  argue  that 
TKS  should  have  rapoitad  the  antite 
trade  show  expense  aa  a  U.S.  aaiUng 
expense  rather  than  induding  a 
substantial  portion  of  the 
part  of  general  indirect  sailiag 
IncBind  in  Jepan.  Further,  ths 
pedtlaBsr  statae  that  ths  pradios  of 
diaigiiig  beck  expenses  far  U.S. 
economic  activity  oujuiad  far 
numerous  other  expeneae.  including 
testing  and  training  coats.  The  petitoier 
points  out  that  since  the  indiiect  selling 
expenses  of  TKS  Ud.  )apan  %mn  not 
sublnctad  bom  tlia  U.S.  price  in  the 
preliminary  detemdnation,  TKS'a 
chaige-beck  procedures  had  the  efiect  of 
ovarataling  the  U.S.  price  in  the  maigin 
calculations.  The  petitioner  aigues  thet. 


even  if  the  Oepaitment  raiects  the 
general  srgument  that  all  indirect  aelliiig 
(i»[iemi»  supporting  U.S.  salee. 
including  thoee  incurred  as  well  aa 
recorded  in  Japen,  be  deducted  from 
CEP,  the  Depastment  should  at  a 
miniminn  deduct  the  Japan  indirect 
selling  expenses  reported  by  TKS 
because  of  the  inclusion  of  definite 
elenienls  of  U.S.  economic  activity. 

DOC  Position:  We  sgree  in  geosral 
with  peUtitmer's  sigumonL  We  have 
revised  our  general  bnatment  of  indirect 
aelUng  expenses  incumd  on  behalf  of 
VS.  seise  and  laooidad  by  tha  pwent 
company  in  tUa  final  determination.  As 
detailed  in  Cominon  bsuas  comment  1, 
the  Dspertment  Is  deducting  from  CZP 
indirect  selling  expanses  sssodaled 
with  U.S.  aonnomic  acUvitv.  We  thus 
capture  the  soipenasa  wfalcn  pertain  to 
economic  activity  in  the  United  Statsa 
which  bad  not  been  deducted  bom  CEP 
in  tbe  pnUminaiy  deleiminatlon. 

Comment  3  Purdutse  of  Insurance 
pom  an  AfpUate:  Petitioner  posits  that 
the  infasinatiaa  collected  at  verificetion 
supports  its  condusian  that  the 
insunnce  mletionship  between  TKS 
and  Yasuda  Fire  and  Marina  Insurance 
Ltd.  ("Yatada)",  land  at  arm's  length. 
Pstitianer  points  to  tho  isd  that  the 
loss/pramlum  rstio  far  covering  TKS 
Ud.,  even  befare  the  Spokane 
Spokaaman  Review  acddents,  had  been 
signifiosntlyLhigher  than  the  ratio  which 
Yaauda  normally  establlsbes  in  creating 
a  policy.  Th^sa  aoddants,  petitioner 
■tataa,  inoeased  the  loss  premium  ratio 
even  more.  Aocordiiigiy,  the  petitioner 
advocates  that  the  Dapaitment  liicreeaa 
TKS's  reported  insurance  costs  by  the 
factor  lasulllim  bom  the  division  of  the 
actual  loaa/prnnlum  ratio  by  the 
expected  loaa/premium  ratio.  The 
petUionar  eleo  aaks  the  Depsrtment  to 
la  iiisiiiliia  whether  any  coels  related  to 
tnickiiig  Boddants  in  the  U.S.  nd 
covered  by  insurance  should  bo 
oonsidsred  as  part  of  the  constiudsd 
value  of  the  Spokene  Spokaaman 
Review  sale. 

TKS  Tsjeds  the  petitioner's  argument 
that  the  Yasuda  premiums  are  nd  at 
arm's  langth  and  oSeis  tbe  foUowlog  in 
support  of  its  position.  According  to 
TKS,  it  requaiied  Yssuda  to  provide 
doounentation  with  which  tne 
Department  could  compare  TKS 
premiums  to  those  paid  by  unaffiliated 
insurance  customers  but  that  Yasuda 
refused.  Since  the  iotsreat  owneiship  is 
by  Yasuda  in  TKS,  and  nd  vice  vena, 
TKS  explains  that  it  had  no  meens  of 
compelling  Yasuda  to  provide  the 
infaimatioo.  TKS  dtae  Article  16  of  the 
Japanese  law  concaming  the  Regulation 
oflnsunnceofhiinga which."*  *  * 
genaially  prohibits  extansioa  of 


preferential  trealmsnt  for  spedfic 
clients,"  to  support  the  contention  that, 
legally,  Yasuda  must  set  premiums  at 
arm's-lenglh  levels. 

With  reaped  to  the  petiUoner's 
request  that  the  Department  incieese 
reported  insurance  costs  beaed  on  a 
comparison  of  Yasuda's  prebned 
pramium/loas  ratio  to  that  arising  out  of 
iu  actual  experience  vrith  TKS.  the 
raapondent  oifan  several  diallenaas. 
Pint,  TKS  maintains  that  Yasudahas 
only  identified  a  "prefamd"  ratio  for 
return  on  its  business  efforts,  and  that 
there  is  no  evidence  on  the  record  that 
tha  ratio  is  anything  other  than  that 
AoconUng  to  TKS,  absent  any 
informatian  showing  how  alien  this 
ratio  is  sdually  adiieved  in  adual 
businees  practice,  the  petitioner  cannd 
draw  coodusians  about  what  occun 
among  unaffiliated  customan  of 
Yanida.  Second,  TKS  aiguea  that  the 
ratio  Is  only  a  snapehd  in  time, 
immediately  after  a  maior  loas  and. 
before  the  nextpramtura  renewal 
period.  Third,  "nCS  aiguee  that 
petitioner's  allegatian  that  the  lose 
premium  ratio  exdudss  the  Spokane 
Spokesman  Review  losa  is  nd 
supported  by  evidence,  as  Yasuda's 
letter  daeriy  stales  thet  the  reported 
loss/premium  ratio  coven  TRS's 
exported  csigos  Cor  the  period  bom 
April  19S0  through  Januaiy  1996.  TKS 
states  that  peUtianer  has  nd  provided 
evidenos  thd  the  loss  smounts  bdoied 
in  the  loes/premium  ratio  sre  based  on 
claims  radier  than  on  insurance-edfuster 
estimated  loes  amoimts. 

Lastly,  TKS  maintains  that,  although 
it  believes  that  the  issue  of  the  extant  to 
which  TKS's  insurance  actually  covered 
the  costs  resulting  from  transit  acddents 
is  mod  by  virtue  of  the  extraordinaiy 
nature  of  the  coats,  it  must  poilit  out 
that  petitioner  is  factually  inconed  in 
arguing  that  the  actual  insurance 
settlement  received  in  Mardi  1996  did 
nd  fiiUy  covar  the  costs  incurred  in 
produdng  and  transporting  the 
replecanMPt  equipment. 

DOC  Position:  We  sgiee  with  the 
petitioner,  in  part  We  agrse  that  TKS 
waa  unable  to  provide  sufBdant 
evidence  tlul  the  Yaeuda  insurance 
expenses  reported  were  at  arm's  length. 
We  disagree  with  petidooer  regsrdiiig 
the  relationship  batwasn  insuraitce 
coverage  and  tiia  treatment  of  any 
extraordinary  expensee  incurred  due  to 
in-tnnait  acddents  for  the  Spokane 
Spolwainan  I^view  sale;  whether  or  nd 
such  expenses  were  covered  by  Yasuda 
is  nd  OBmiane. 

We  disegree  with  TKS's  contention 
thd  the  existaoce  of  article  16  of 
Japanese  law  automatically  means  that 
Yasuda  has  complied  with  itllie  only 


benchmark  which  TKS  and  Yasuda 
provided  was  Yasuda's  statement  of  its 
expeded  loss/premiuoi  ratio,  which  was 
significantly  less  than  that  which 
Yasuda  experienced  with  TKS.  This 
benchmark  shows  thai  the  historicsl 
experience  of  Yasuda  with  TKS  in  terms 
of  the  relationship  between  the  losses 
claimed  by,  and  premiums  paid  by, 
TKS,  has  been  significantly  difibrent 
bom  the  loss/premium  guidelines 
Yasuda  claims  to  sdhera  to  in  its  normal 
btisiness  pradices.  We  also  disagree 
with  TKS  that  the  policy  ratio  in 
Yasuda's  letter  reflects  the  claims  paid 
on  the  Spokane  accidents:  our 
examination  of  the  values  involved 
show  this  to  be  arithmetically 
tmsupportable,  as  detailed  in  the  TKS 
July  IS,  1996,  calculation  mamoranduin. 
Neverthele^,  we  have  not  increased 
that  ratio  to  indude  the  petitioner's 
adjustment  which  imputes  an  additional 
claim  amount  for  the  Spokane 
acddents,  as  the  potential  effed  of  those 
acddents  may  (and  to  the  degree  there 
is  any  even  partial  objective  nature  to 
the  Yasuda-TKS  relationship  sJiou/d) 
increase  future  premiums.  Since  the 
expenses  we  are  using  in  our 
calculations  are  those  for  the  historical 
premiums  paid  during  the  POI,  the  ratio 
we  used  is  besed  on  loss/premium  ratio 
for  the  period  covering  TKS  sales  as 
noted  in  the  documentation  reviewed  at 
verification.  We  have  therefore 
increased  TKS's  reported  insurance 
coats  by  the  factor  resulting  bom  the 
division  of  the  adual  loss/premium 
ratio  by  the  expeded  loss/premium  ratio 
as  shown  in  the  Yasuda  documentation. 
With  resp>ect  to  question  of  how  the 
insurance  coverage  of  expenses  incurred 
due  to  acddents  which  befell  the 
trucking  of  LNPP  components  for  the 
Spokane  Spokesman  Review  sale  should 
or  should  not  ailed  the  final  production 
expenses,  see  TKS  Comment  8. 

Conunent4    TKS's  Request  for 
Exclusion  of  a  Dallas  Morning  News 
Sale:  TKS  aigues  that  the  Department 
should  excliKle  one  of  the  sales  made  to 
the  Dallaa  Morning  News  ("DMN)"  bom 
its  margin  calculations,  TKS  argues  thet, 
while  the  Department  is  coned  to  state 
that  the  statutory  reference  to  tbe 
exdusions  of  sales  outside  the  ordinary 
course  of  trade  bom  the  dumping 
margin  calculation  does  not,  per  se, 
pertain  to  U.S.  sales,  the  Department 
may  exeidse  its  discretion  to  do  so  if 
the  exclusion  of  a  particular  U.S.  sale 
would  prevent  "unfair  results."  TKS 
then  reviews  the  history  of  the 
manufacturing  of  the  sale  in  question, 
which  was  comprised  of  parts  sourced 
bom  model  LNPP  units  eidiibited  in 
1989, 1990, 1991  and  1993.  TKS 


maintains  that  it  ofiered  a  greatly 
reduced  price  for  this  unit  due  to  its 
belief  that  the  machine  had  significantly 
lost  its  value  from  the  repeated 
caimibaUzalion  of  parts  and  frequent 
trade  show  presentations. 

TKS  argues  that  the  Department 
should  exercise  its  discretion  to  exclude 
sales  bom  tbe  dumping  analysis  if  the 
sales  are  nd  representative  of  the 
foreign  producer's  sailing  practices  in 
the  U.S.  market.  TKS  dies  the  Pinal 
Besults  of  Administrtitive  Review:  Fresh 
Cut  Roses  from  Columbia,  (60  FR  6980, 
7004,  Febiiiary  6, 1995)  ["Roses  from 
Colombia")  to  support  its  contention 
that  the  Dejieitment  can  and  has 
excluded  U.S.  sales  when  they  "are 
dearly  atypical  and  nd  part  of  tbe 
respondent's  ordinery  business 
pradices,  e.g.,  sample  sales."  TKS  then 
dies  to  IPSCO,  Inc.  et  at.  v.  United 
States,  687  F.  Supp.  633,642  (OT  1988) 
where  the  court  asKed  the  Department  to 
clarify  the  circumstances  under  which  it 
would  consider  exclusion  of  U.S.  sales. 
According  to  TKS,  on  remand,  the 
Depaitmeni  stated  that  it  could  exclude 
certain  U.S.  sales  from  the  margin 
analysis  where  such  sales  (1)  are  not 
representative  of  the  seller's  behavior, 
and  (2)  are  so  small  that  they  would 
have  an  insignificant  effect  on  the 
margin.  TKS  maintains  the  DMN  sale  in 
question  is  unlike  any  of  the  other  sales 
reported,  as  no  other  produd  was 
produced  bom  trade  show  models  over 
an  eight-year  period  of  intermittent 
produdion  processes  and  multiple 
episodes  of  intercontinental 
transportation.  TKS  buttresses  its 
aiguraent  based  on  the  percentage,  by 
value,  of  total  U.S.  salee  which  this 
particular  DMN  sale  repreeents  (which 
number  is  proprietary).  TKS  states  that 
this  value  is  so  small  that  exclusion  of 
the  sale  bom  the  dumping  margin 
analysis  would  not  impede  the 
Department's  calculations.  TKS  dtes  to 
American  Permac,  Inc.  v.  United  States, 
783  F.  Supp.  1421 1424  (1902)  wherein 
the  err  stated  that  "whether  sales  are  in 
or  out  of  the  ordinary  course  of  trade  is 
not  the  ddermiiutive  factor  on  the  U.S. 
sales  side  of  the  equation.  Fairness, 
distortion,  representativeness  are  the 
issues  to  be  examined."  Finally,  TKS 
disagrees  with  the  Department's 
preliminary  condusion  that  the  pridng 
of  this  DMN  sale  represented  a 
concessionary  price  sd  as  an 
inducement  for  other  sales  to  the  same 
customer,  since  TKS  had  one  sale  to  tha 
DMN  prior  to  the  transaction  in 
question. 

The  petitioner  maintains  that  the 
Department  fully  reviewed  this  issue  at 
the  preliminary  determination  and  that 
TKS  has  presented  no  new  factual 


information  or  argument  since  the 
preliminary  determination  which  would 
change  the  Deportment's  condusion. 
The  pditioner  maintains  that  TKS  is 
inconed  in  diarsrtariaing  the  DMN  sale 
in  question  ss  being  the  only  sale 
involving  a  praas  wnicfa  was  displayed 
at  a  trade  show,  as  a  later  DMN  sale  alao 
involved  a  press  shown  at  such  an 
event  The  petitioner  also  maintains  thai 
TKS  routinely  usee  perts  bom  inventory 
in  the  construction  of  presses,  so  that 
the  fad  that  TKS  used  inventoried  parts 
for  this  sale  is  nd  indicative  of  its 
alleged  "special"  nature.  The  petitioner 
characteriias  this  sals  as  a  loss  leader 
sale,  suting  that  this  CMN  sale  "was  at 
a  very  low  price  becauas  TKS  knew  that 
the  DMN  would  soon  be  in  the  market 
for  more  press  additions." 

DOC  Position:  We  disagree  with  TKS. 
While  the  Department  has  the  diacmioo 
to  exclude  some  types  of  U.S.  sales 
when  made  in  insignificant  quantitias, 
we  do  nd  believe  mat  it  would  be 
appropriate  to  exclude  this  particular 
sale.  In  cases  such  as  Roses  from 
Colombia  we  exduded  sample  sales  and 
in  the  Final  Determination  of  Sales  at 
LTFV:  Coated  Groundwood  Paper  from 
Finland,  56  FR  56363  (November  4, 
1991).  ("Groundwood  Paper")  we 
excluded  U.S.  trial  sales  and  sales  of 
damaged  merchandise,  where  such  sales 
were  made  in  small  quantities.  In  those 
cases,  the  transactions  involved  stood 
by  themselves:  that  is,  they  were  of 
commodity  products  whidi  were  not 
diredly  related  to  other  sales.  For 
example,  in  the  case  of  Groundwood 
Paper,  a  printer  would  never  be  bound 
to  a  paper  supplier  just  because  it  tried 
a  bee  roll  of  normal  quality  paper,  nor 
would  a  producer  gain  any  levera^ 
because  it  found  a  buyer  with  a  unique 
application  for  damaged  rolls  of  paper. 
Sales  of  LNPP,  however,  sre  of 
expensive,  customized  capital 
equipment  which  actually  change  the 
nature  of  tbe  printer's  operati<ms.  In  this 
spedfic  case,  in  light  of  the  duration  of 
relations  between  TKS  and  tbe  DMN, 
one  can  reasonably  interpret  this  sale  as 
part  of  an  over-aiching  marketing 
strategy  vis-a-vis  a  long-term  business 
relationship  with  the  DMN,  Le.,  aa  a  loaa 
leader  sale. 

In  this  investigation  we  are  reviewing 
a  very  small  number  of  laige-value 
contracts  whose  fulfilment  as 
transactions  spans  several  yean.  The 
Department's  discretion  to  exclude  sales 
must  taice  into  account  the  fact  that 
there  is  such  a  small  pool  of  sales  which 
are  available  for  analysis.  Because  the 
Department  is  not  convinced  that  the 
DMN  sale  in  question  was  so  unusual 
that  it  should  be  disregarded,  we  are 
induding  this  sale  in  our  final  analysis. 
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and  are  usiiig  the  actual  coals  winch 
wan  raparted  in  the  CV  axhibita  of 
TKS'a  January  18, 1996.  aupplamental 
(ufamiaaion,  inclusive  of  any 
modifications  ariaing  &an  veiificatian. 
The  paits  whidt  wen  aouraed  from 
units  existing  in  TKS's  tnventoiy  wen 
not  uaed  paits  and  ahoold  be  Included 
in  thoee  actual  coats. 

CSonunant  5    U.S.  Dbtct  Expenses  for 
the  Orar/aiMS  5a/e;  TKS  maintains  that 
the  teams  of  sale  for  the  Dow  Jooea  sale 
wsra  such  that  the  customer,  and  not 
TKS,  was  rasponsible  for  tnnsporting 
the  meichanmse  tmm  the  VS.  port  to 
the  customer  sites,  and  that  the 
cuatomer  independently  anangsd  far 
the  Installation  of  the  praas  admtions. 
TKS  objects  to  the  Department's 
preliminary  determination  that  the 
number  of  hours  apent  on  tasting  and 
training  by  TKS  personnel  warranted 
the  classification  of  these  expenses  as 
further  manufacturing  costs.  TKS 
Ypfi^^win*  that  the  quantity  of  time 
spent  on  teeting  and  training  is  not  the 
proper  measure  to  determine  such  a 
dauification,  and  instead  propoiss  that 
the  terms  of  sale  and  nature  of  the  work 
petfonned  by  TKS  ahould  govern.  TKS 
sUtas  that  at  the  initial  stagsa  of  the 
investigation,  both  the  petitianer  and 
the  Department  appeared  to  consider 
installation  and  testing  and  training  as 
selling  or  movement  exp«iaes.  TKS 
statee  that  it  "does  not  necessarily 
agree"  with  the  Department's 
preliminary  analysis  that  the  size  of  the 
machinery  and  complexity  of  the  vnsA 
compel  a  dassificatioD  of  iiutallstion  as 
further  manufacturing.  Nevertheless, 
even  assuming  that  this  conclusion  was 
valid.  TKS  argues  that  the  Department's 
reasoning  does  not  apply  to  the  spedfic 
services  performed  by  TKS  for  the  Dow 
Jones  sale  because  all  manubctuiing 
covered  under  the  contract  was 
completed  prior  to  the  importation  of 
the  merchandise.  Accordingly,  TKS 
deacribes  the  services  as  b^ng  the  type 
of  work  which  fits  the  definition  of  poet- 
pioductian  technical  services  expenses. 
TKS  points  to  its  accounting  records, 
whose  nomenclature  assigns  the  title 
"warranty  jobs"  in  order  to  support  its 
contention  that  any  technical 
modifications  required  during 
installation  do  not  repreaent  further 
manufacturing  and  assembly.  While 
TKS  does  not  deny  th^  the  testing 
operations  were  complicated  since 
LNPP  equipment  is  itself  complex,  it 
does  not  believe  this  is  suffident 
grounds  for  chsracterizing  the  testing 
and  training  expenses  reported  as 
further-manufacturing  coats.  TKS  states 
that  such  activity  clearly  did  not  involve 
•n  axtehsiao  of  factny  woriL,  but  only 


the  routine  post-delivery  technical 
ssTvioe  ratnured  by  high-ptlced,  hi^y- 
ei^neend  macfainscy. 

fK.  p«HM«m.»-  m.int.lii«  rtirt  TICS'. 

argument  is  inoonvd  because  the  issue 
of  whan  title  tnnsiiBis  is  not  relevant  to 
the  axpanae  classification  issue. 
According  to  the  petitioner,  all  thoae 
expenses  which  are  ooirectly  treated  as 

suporvisian  as  well  as  tasting  and 
training,  occur  after  title  is  transfeired. 
The  petitianer  also  maintainfi  that  since 
TKS  daaaified  the  Dow  Jones  sale  as  a 
fuithar-mamifactured  tiansactian,  all  of 
the  irqiHnana.  (inrhiding  testing  snd 
training  if  Heated  as  direct  selling 
expenses),  and  die  associated  CEP  profit 
would  be  deducted  from  the  U.S.  [nice. 

IXX  Position:  We  disagree  with  TKS. 
TKS's  argument  is  incorrect  because  the 
issue  of  when  title  transfers  is  not 
relevant  to  the  oiqwnse  classification 
issue.  The  Department  must  examine 
whether  or  not  s  party  incurs  costs  and 
the  nature  of  thoae  costs.  Whether  a 
manufacturer  delivers  goods  OF  duty 
paid  U.S.  port,  delivered.  FOB  tactoty 
gate,  or  any  other  delivery  designatioD 
only  designates  which  movement 
charges  the  manufacturer  is  responsible 
for.  As  noted  in  the  Department's 
geneiel  comment  seodon.  LNPP 
installation  is  not  being  treated  as  a 
movement  expense.  AU  those  expenses 
incurred  l>y  TKS  which  we  liave  treated 
as  further  manufacturing.  I.e., 
installation  supervision  as  well  as  the 
combined  testing  and  training  expenses, 
occur  after  title  transfened.  'The 
Department  does  not  have,  as  TKS 
implies,  a  policy  whereby  direct  selling 
eiqwnsaa  are  defined  as  being  incurred 
after  title  pasaes.  For  example  in 
Preliminary  Resulli  of  Antidumping 
Duty  Adniiwstmtive  Review:  Certain 
Forced  Steel  Cmnkshafit  from  the 
United  Kingdom,  60  PR  22045  (May  4, 
1995),  we  treeted  pre-sale  warehousing 
expenses  as  direct  selling  expenses 
because  the  producer  had  a  general 
agteemant  with  its  U.S.  customer  to 
store  subiect  merchandise:  in  that  case 
we  mated  the  wotehouainB  as  a  direct 
selling  expanse  even  though  the 
expenses  was  incurred  before  title 
psssed  to  the  customer.  .We  note  here 
that  we  would  not  have  treated  training 
as  part  of  total  installation  activities,  but 
siiux  TKS  could  not  report  testing 
separately  from  training  expenses,  we 
treated  the  combined  value  of  the  t«ro 
as  part  of  total  further-manufacturing. 

Comment  6    Exchange  Hate  for  the 
Spokesman  Review  Sole;  TKS  m«tnt«ln« 
that  the  Department  incorrectly  utilised 
the  doily  rate  aa  published  by  the 
Federal  Reserve  Board  in  converting 
values  from  jren  to  dollar  amounts  for 


the  Spolcesmsn  Review  sale.  According 
to  TKS.  the  daily  rate  fluctuated  from 
the  benchmark  rate  by  more  than  2.2S 
percent,  so  that,  in  accmdance  with 
section  773A(a)  of  the  Act,  the 
benchmark  rate  riuMild  be  uaed  for  this 
transaction. 

DOC  Potition:  We  agree  with  TKS.  At 
the  preliminary  determination,  the 
Department  inadvertently  utilized  the 
daUy  exchange  rate  fiB'  the  Spokesman 
Review  sale,  whereas,  due  to  the  degree 
of  fluctuation  experienced  on  that  day, 
tlie  benchinark  rate  is  the  cotrect 
exchange  rate.  We  have  utilized  the 
benchmsik  nte  for  purposes  of  the  final 
determination. 

Comment  7    TKS'i  May  31, 1996, 
Submission  of  Corrected  Sales,  CV  and 
FM  data:  The  petitioner  maintains  that 
there  are  a  series  of  corrections  which 
TKS  foiled  to  include  in  its  May  31. 
1996,  submission  of  revised  sales,  CV, 
snd  FM  dotobeses.  According  to  the 
petitioner,  TKS  failed  to  moke 
numerous  corrections  based  on  the 
Deportment's  preliminary 
detetminatiOD.  Further,  petitioner 
disagrees  with  the  argument  filed  by 
TKS  on  Moy  31, 1996,  that  if  the 
Department  uses  o  five-year  average 
TKS  USA  iiuUrect  selling  expenses 
ratio,  then  the  Deportment  coxmot 
allocate  GkA  expense*  based  on  the  coat 
of  sales  without  overstating  indirect 
selling  expenses. 

TKS  contends  that  its  May  31 ,  1996, 
submission  was  filed  in  direct  response 
to  the  Department's  May  22, 1996,  letter 
instructing  it  to  "incorporate  all 
corrections  of  factual  information  which 
result  from  the  verification  procedure, 
both  thoae  which  TKS  identified  prior 
to  the  commencement  of  verification 
and  those  noted  during  verification." 
TKS  maintains  that  it  was  not  instructed 
to  make  the  changes  which  the 
Department  made  at  the  preliminary 
detenninaUon,  as  these  involve 
methodological  issues  which  TKS  has 
not  conceded  for  purposes  of  the  final 
determination.  As  lo  (he  calculation  of 
TKS  USA  indirect  selling  expenses,  TKS 
argues  that  its  submission  was  timely 
and  that  the  arguments  rested  on  data 
provided  in  verification  exhibit  27  to 
the  U.S.  sales  verification  report. 

DOC  Position:  We  agree  with 
petitioner  that  not  all  methodological 
corrections  neceaaoty  for  the  final 
margin  calculation  ore  reflected  in  the 
data  submitted  on  May  31, 1996,  by 
TKS.  We  have  made,  therefore,  oil 
neceasory  corrections  and 
methodological  adjuotments  to  the  data 
reported  on  May  31, 1996.  to  reflect  the 
polides  set  forth  in  this  final 
determination  of  sale*  at  less  than  {air 
value.  With  respect  to  the  issue 
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caiu»raing  TKS  USA  Indirect  selling 
expenses  snd  G&A  allocation,  we  hove 
modified  the  calculation  of  the  GftA 
allocation  to  further  manufacturing 
thereby  eliminating  any  possible 
double-counting  with  respect  to  the 
cakulaUon  of  TKS  USA  indirect  selling 
expenses.  Accordingly,  we  are  applying 
the  corrected  ratio  established  in  the 
TKS  USA  verification  report. 

Coftbsues 
Comment  8    Treatment  of  Costs  Due 

'  to  Delivery  Accidents:  The  petitioner 
maintains  that  the  Depoitment  was 
incorred  in  not  induding  in  the  CV  of 
the  Spokane  Spokesman  Review  sale  the 
additional  inddental  expenses  which 

.were  incurred  because  of  acddents 
riAmjiging  portions  of  LNFP  towers  en 
route  to  the  customer  site,  if  those  costs 
were  not  covered  by  insurance.  The 
petitioner  does  not  agree  with  the 
Department's  application  of  the 
provision  of  the  SAA  which  supports 
the  exclusion  of  costs  incurred  due  to 
unforeseen  events.  In  its  preliminary 
determination,  the  Department 
concluded  that  TKS  had  general 
knowledge  of  the  possibility  of 
acddents,  but  that  any  spedfic  acddant 
vras  an  unforeseen  event.  The  petitioner 
argues  that  a  respoodant,  in  its 
decisions  on  how  to  pack  and  ship 
LNPPs,  its  selection  of  vendors,  routes, 
timetables  and  insurers,  knowingly 
Increeses  or  decreases  risks  for  the 
particular  transactions  aflacted. 
According  to  petitioner's  reasoning,  if 
certain  costs  are  incurred  whid>  are  not 
covered  by  insurance,  this  situation 
arises  from  multiple  factors  which 
rewltad  from  the  respondeat's  business 
practices.  Thus,  petitioner  argues,  the 
resulting  costs  are  not  truly  "unforseen" 
aiul  should  be  included  in  CV. 
Petitioner  presents  several  hypothetical 
situations  in  which  coats  increase  due  to 
events  for  which  a  producer  caimot 
have  perfect  foreknowledge,  but  which 
traditionally  have  been  included  as  CV. 

TKS  maintaiiu  that  petitioner  is 
wrong  to  claim  that  spedfic  acddents, 
one  of  which  resulted  in  a  track  driver's 
death,  were  foreseeable  and  ordinary  in 
nature.  According  to  TKS,  the 
Department's  preliminary  determination 
was  oorred  in  that  it  followed  a  two- 
part  test  for  determining  if  costs  are 
sufficiently  extraordinary  to  merit 
exclusion  from  the  margin  calculations. 
TKS  states  that  under  the  test  used  in 
the  remand  following  the  CTTs  decision 
in  Floral  Trade  Council  of  Davis 
California  v.  U.S.,  Slip  Op.  92-213, 16 
CLT.  1014  (December  1, 1992),  an 
axtiaordinoty  expense  must  be:  (1) 
Infrequent  in  occurrence  and  (2) 
unusual  In  nature.  According  to  TKS, 


the  Department  applied  this  test  in  the 
Pinal  Determinatioa  of  Sales  at  LTFV: 
Fresh  Cut  Rotes  from  Ecuador,  60  FR 
7019,  (February  6, 199S),  where  the 
Deportment  teiected  a  petitioner's 
arguments  that  certain  losses  due  to 
windstorms  were  foreseeable.  After 
reviewing  all  inddents  of  acddents  In 
TKS's  history  of  tracking  presses, 
wbeiein  less  than  one  in  three  hundred 
U.S.  shipments  involved  an  aoddent, 
TKS  maintains  that  the  acddents  which 
befell  delivery  of  the  Spokane 
Spokesman  Itoview  press  additions 
were  similar  to  phsiiomsna  like 
windstorms,  and  other  events  which  the 
Department  has  previously  classified  as 
unfoieaeeable,  infrequent,  and  hence 
extraoctlinary  events. 

DOC  Position:  As  in  the  preliminary 
detaimination,  the  Deportment 
maintains  that  the  additional  expenses 
stemming  from  the  acddents  constitute, 
in  the  words  of  the  SAA  st  page  162  "an 
unforeeeen  disruption  in  production 
thst  occurs  which  is  beyond  the 
management's  control."  See 
Memorandum  bom  the  Team  regarding 
Exdusion  of  Two  Sales,  February  23, 
1996.  As  such,  when  an  unforeseen 
disruption  in  production  occurs  which 
is  beyond  the  management's  control,  the 
Department  will  continue  its  currant 
practice  of  using  the  original  costs 
incurred  for  production  prior  to  the 
unforeseen  event.  Therefore,  for 
purposes  of  the  final  determination,  we 
did  not  include  any  of  the  additional 
expenses  incurred  as  a  result  of  the 
acddents,  irrespective  of  insurance 
coverage,  in  the  CV  for  this  sale. 

Comment  9    COMAR/Front  Page 
Installation's  Reported  Costs:  The 
petitioner  alleges  that  TKS  understated 
the  f»sts  incurred  by  its  affiliate 
COMAR/Fiont  Page  InsUllations 
("COMAR)".  The  petitioner  maintains 
that  TKS  reported  costs  for  the 
installation  of  one  of  the  DMN  sales 
using  on  indirad  overtieed  rate, 
indusive  of  G&A.  which  was 
significanUy  lower  than  that  contained 
in  COMAR's  financial  statements.  The 
petitioner  objecU  to  TKS's  failure  to 
racondle  the  reported  indirect  Overheed 
expenses  with  those  recorded  in 
COMAR's  finandal  statements,  despite 
instructions  from  the  Department  to  do 
so.  Furthermore,  the  petitioner 
questions  OGMAR's  of&et  to  actual 
production  costs  for  interest  revenue, 
which  the  petitioner  claims  is  contrary 
to  the  Department's  loog-standine 
practice.  For  purpoaes  of  the  final 
determination,  the  petitioner  maintains 
that  the  Department  should  revise 
COMAR's  submitted  indirect  overhead 
costs  based  on  the  rate  reflected  in  its 
financial  statements,  and  that  the 


Deportment  should  disregard  COMAR's 
nc^tive  interest  expenses. 

IncS  argues  thst  the  repotted  indirect 
overiiead  costs  are  based  on  the 
overheed  expanses  incurred  in  the 
months  in  which  production  took  place 
and  that  documentsUon  reviewed  at 
verification  both  supports  TKS's 
allocation  methodology  and  racaodlas 
to  the  compeny's  finandal  statements. 
TKS  oondudas  that  petitioner's 
argument  is  without  basis,  and  that  it  is 
urmecessary  and  unwamnted  to  adjust 
the  reported  costs,  particularly  {^ven  the 
relative  insignificance  of  the  costs  to  the 
total  price. 

TKS  also  rejects  the  petitioner's 
argument  to  exclude  the  reported 
adjustment  for  interest  income  from  the 
reported  COMAR  costs.  TKS  maintains 
that  the  petitioner  not  only  failed  to  dts 
any  bosis  for  its  position,  but  also 
ignored  the  facts  in  this  case  warranting 
the  adjustment.  TKS  argues  that  while  it 
is  trae  thai  COMAR  does  not  incur  any 
interest  expense,  it  is  not  true  that  there 
are  no  interest  expenses  added  to  the 
further-manufacturing  costs.  According 
to  TKS,  the  reported  hirther 
manufacturiitg  coats  indude  interest 
expense  computed  as  the  sum  of  the 
TKS  consolidated  interest  rate  factor 
and  the  total  further  manufacturing 
costs,  which  include  those  incurred  by 
COMAR. 

DOC  Position:  We  agree  with  TKS  in 
part.  Contrary  to  petitioner's  asseitions, 
the  Department  was  able  to  verify  that 
TKS's  submitted  indirect  overhead  costs 
tecondle  to  those  repotted  in  COMAR's 
finniiriiil  statements.  OOMAR  does  not 
ordinarily  assign  indirect  overhead  coats 
to  each  of  its  jobs.  In  order  to  submit  a 
fully  absorbed  cost  of  production  to  the 
Department,  TKS  developed  what  it 
cfaaiaderized  as  an  indirect  overhead 
allocation  rate.  TKS  allocated  indirect 
overhead  costs  to  each  job  on  the  basis 
of  the  ratio  of  indirect  costs  to  direct 
costs  during  those  months  production 
occurred,  llie  Department  considers 
TKS's  method  of  allocating  indirect 
costs  as  a  percentage  of  direct  cost 
reasonable.  Accordingly,  no  adjustment 
is  deemed  necesaary. 

We  disagree,  however,  tiiat  OOMAR 
should  bo  allowed  to  reduce  production 
costs  by  the  excess  of  interest  income 
over  interest  expense.  The  Department 
allows  interest  expense  to  be  offset  by 
short  term  interest  income,  hut  only  lo 
the  extent  the  company  has  interest 
expense.  Not  tying  interest  income  in 
this  maiuwr  would  allow  companies  lo 
arbitrarily  subsidize  a  product  by 
realizir]g  finandal  activities  not 
necessarily  related  (o  the  production  of 
the  merchandise  in  question. 
Accordingly,  %ve  disallowed  CX}MAR's 
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reported  reduction  in  pniduction  exists 
for  tile  excess  of  sbort-term  interest 
income  over  interest  expense. 

Comment  10    TKS  Indirect  Overhead 
Cost  Allocations:  The  petitioner  argues 
that  tlie  Department  should  reject  TKS's 
indirect  overbiead  cost  allocations. 
According  to  the  petitioner.  TKS 
employed  an  allocation  metbodolo^ 
which  was  far  more  general  than  either 
the  other  Japanese  respondent  or  the 
lespoodent  in  the  companion 
investigation  ofLNFPs  bom  Cennany. 
These  other  respondents  generally 
calculated  separate  overhead  rales  far 
each  major  manufacturing  prooeas  and 
applied  the  rates  only  to  Umse  products 
which  undergo  the  spadHc  processing. 
According  to  the  petitioner,  TKS  failed 
to  provide  any  source  documents,  or 
additiimal  detail.  Cor  its  overhead 
allocation  methodology,  or  to  othenrise 
support  the  factory  overhead  amoums 
provided  In  its  responses.  The  petitioner 
objects  to  TKS's  pooling  of  LNPP  RftD 
expenses  into  company-wide  overhead 
costs  which  were  tnen  allocated  over 
total  production,  thus  understating 
costs.  The  petitioner  objects  that  TKS's 
cost  system  charges  much  more 
engineering  cost  to  overhead  accounts, 
as  opposed  to  spedGc  orders.  Thus, 

Conor  reasons,  TKS's  treatinent  of  a 
„   portion  of  engineering  ooMs  as  a 
part  of  common  overhead  results  In  a 
shifting  of  costs  from  engineering- 
intensive  press  additions  to  press 
systems,  and  thus  from  U.S.  markat 
sales  to  home  market  sales.  Finally,  the 
petitioner  maintains  that  the  fact  that 
TKS's  normal  cost  accounting  system 
goes  no  further  to  accurately  assign 
ooels  to  particular  sales  does  tx>t  absolve 
TKS  from  repeating  reliable,  actual  costs 
to  produce  tiie  subject  mercfaoiuUse. 
■Petitioner  dtes  precedents  where  the 
Depertment  required  respondents  to 
report  data  in  a  more  specific  fonnat 
than  that  created  in  the  nonnal  course 
of  business.  The  petitioner  thus  requests 
that  the  Department  utilize  Rockwell's 
information  as  facts  available  for  the 
final  determination. 

TKS  maintains  that  its  indirect 
overhead  allocation  methodology  is 
used  in  the  nonnal  course  of  business, 
is  in  accordaiuse  with  Japanese  GAAP 
and  was  thoroughly  verified  by  the 
DepartmanL  Respondent  notea  that  it 
compUed  fully  with  all  requests  for 
iniocmation  made  by  the  Department. 
TKS  argues  that  a  comparison  of  its 
allocation  method  to  other  companies  is 
not  the  measure  applied  by  the 
Department  in  determining  the 
acceptability  of  an  individual 
respondent's  allocation  methodology. 
Theteiore,  TKS  maintains  that  the 
Depertment  should  accept  its 


methodology  as  submitted  and  ignore 
patiUonar's  fequest  to  apply  as  facts 
available  petitioner's  own  unverified 
overhead  rales. 

TKS  argues  that  the  infbmiaUon 
provided  to  tb^  Depertment  during 
verification  Indicates  that  its  allocation 
method  is  not  distortive.  TKS  notea  that 
during  verification  it  demonstrated  to 
the  Department  that  both  subject  and 
non-subject  products  are  treated 
identically  within  ila  system. 
Additionally,  TKS  notes  that  there  is  no 
indication  in  the  verification  report  that 
the  Department  believes  the 
methodology  distorts  costs, 

TKS  disagrees  with  petitioner's 
contention  that  its  allocation  method 
fails  to  identify  R&D  costs  incurred  to 
spedflc  LNPP  projects.  TKS  maintains 
that  it  is  uimecessoTy  (or  the  company 
to  keep  product-spedfic  R&D  data  and 
gives  several  reasons  why  LNFP's  are 
charged  with  the  correct  proportion  of 
R&D  expenses. 

DOC  Positioa:  We  believe  that.  In  the 
instant  proceeding,  TKS's  method  of 
allocatine  irKlirect  overheed  costs  is 
reasonable  and  have  relied  on  it  for  the 
BtuI  determination.  The  legislative 
history  of  section  773(b)  of  the  Act 
states  that  "in  datannining  whether 
mercbandlae  baa  been  sold  at  leas  than 
coat  (the  DepartmantI  will  employ 
accounting  prindplea  general^ 
accepted  in  the  home  maikat  of  the 
country  of  expntatioa  if  (the 
Department]  is  satisfied  tliat  such 
prindplas  m>soiia6yy  nfled  the 
variabla  and  Bxsd  ooals  of  producing 
tiie  meicbandiaa."  RR.  Rap.  No.  571, 
93d  Cong.,  Ist  Seas.  71  (1073)  (emphasis 
added).  The  CTT  hasupheld  the 
Department's  use  of  expenses  recorded 
in  a  company's  financial  statements, 
when  those  statements  are  prepared  in 
accordance  with  the  home  country's 
GAAP  and  do  not  significantly  distort 
the  company's  actual  coats.  See,  e.g., 
Laclede  Steel  Co.  v.  United  Stales.  Slip 
Op.  94-160  at  22  (OT  1994). 

Accordingly,  our  practice  is  to  adhere 
to  an  individual  firm's  recording  of 
costs,  if  we  are  satisfied  that  such 
principles  reeaonably  reflect  the  costs  of 
producing  the  subjed  merchandise,  and 
are  in  accordance  with  the  GAAP  of  its 
home  country.  See,  e.g..  Canned 
Pineapple  Fruit  from  Thailand:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  ("Canned  Pineapple  from 
Thailand),  60  FR  29553,  29559  (June  S, 
1995);  Certain  Stainless  Steel  Welded 
Pipe  from  the  Republic  of  Korea;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  57  FR  53693,  5370S 
(November  12, 1992).  See  also  Farfuryl 
Alcohol  from  South  Africa:  Final 
Determination  of  Sales  at  Less  Than 


Fair  Value.  60  FR  22550,  22556  (May  8, 
1995)  ("The  Department  normally  relies 
OD  the  respondent's  books  and  records 
prepared  in  accordance  with  the  home 
country  GAAP  unless  these  accounting 
principles  do  not  reasonably  reflect  the 
OOP  of  the  merchandise").  Normal 
accounting  practices  provide  an 
objective  standard  by  which  to  measiue 
costs,  while  sllowing  respondents  a 
predictable  besis  on  which  to  compute 
those  costs.  However,  in  those  instances 
where  it  is  determined  that  a  company's 
normal  accoimting  practices  result  in  an 
unreasonable  allocation  of  production 
costs,  the  Department  will  make  certain 
adjustments  or  may  use  alternative 
methodologies  that  more  accurately 
capture  the  costs  incurred.  See,  e.g.. 
New  Minivans  from  Japan;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  57  FR  21937,  21952  (May 
26.  1992). 

In  the  Instant  proceeding,  therefore, 
the  Department  examined  whether  the 
respondent's  indirect  overhead 
allocation  methodology  results  in  costs 
of  producing  the  subject  merchandise 
that  leesonably  reflect  its  cost  of 
production.  At  verification,  tbe 
Department  requested  and  analyzed  in 
detail  source  documents  related  to  the 
allocation  of  the  three  iiulirect  cost 
items  making  up  a  significant  portion  of 
the  total  Indirect  overheed  costs.  See 
TKS  verification  exhibits  26,  27  and  28. 
On  a  sample  basis,  we  analyzed  the 
significance  of  LNPP-specific  indirect 
overhead  coats  versus  non-LNPP 
specific  indirect  overhead  costs.  See 
TKS  verification  exhibit  31.  We  noted 
that  the  respective  prtiduct  line-spedflc 
amounts  were  comparable,  supporting 
the  conclusion  that  TKS's  meUiod  for 
allocating  indirect  overhead  coats  was 
reasonable.  As  a  result,  we  have 
determined  that  TKS's  method  of 
accounting  for  indirect  overhead  is  used 
in  the  normal  course  of  business,  in 
accordance  with  Japanese  GAAP  and 
reasoiubly  reflects  the  cost  of  produdng 
LNPPs. 

We  also  disagree  with  petitioner  that 
by  pooling  R&O  expenses  Into  company- 
wiae  overhead  costs,  TKS  shifted  costs 
away  from  U.S.  press  sales  to  home 
market  sales.  Petitioner's  assumption 
that  TKS  incurs  higher  R&D  costs  on 
press  additions  compared  to  that  of 

rrms  is  purely  speculative,  it  should 
be  clarified  that  the  R&D  cosU 
pooled  and  allocated  by  TKS  in  its 
ordinary  course  of  business  do  not 
incltule  engineering  costs  which  relate 
to  specific  projects  as  petitioner  implies. 
Than  engineeriiig  costs  era  assigned  to 
the  projects  to  which  they  relate. 

Lastly,  we  agree  with  petitioner  that 
the  Deportment  has  in  post  c 
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required  re^iondents  to  report  oast  data 
in  a  more  specific  fonnat  than  that 
created  in  Ine  luomal  course  of 
business.  We  disagree,  however,  that  in 
this  particular  iiutance  TKS  needed  to 
allocate  lis  indirect  overhead  cost  data 
in  a  more  specific  manner.  TKS's 
primary  business  activity  is  the 
production  and  sale  of  LNFFs. 
Additionally,  TKS's  non-LNPP 
production  activities  utilize  production 
shops  and  sections  that  ore  also  used  by 
its  IJ4PP  operations.  Since  production 
of  non-subject  merchandise  is  relatively 
inoignificant  and  the  results  of  our 
testing  at  verification  revealed  that  costs 
are  reasonably  allocated,  a  more 
dstoiled  cost  allocation  method  is  not 
deemed  neoassary. 

Comment  1 1    The  Reclassification  of 
TKS  USA's  Rent  Employee  Insimmce, 
and  Worijrmn's  Compensation 
Sxpenaes:  TKS  objects  to  tile 
Department's  preliminary  datennlnation 
to  oisiegBitl  TKS  USA's  reclassification 
of  tent,  employee  insurance,  and 
wortjnan'sxampensation  expenses  from 
SGfcA  to  indirect  overiieed.  TKS 
maintains  that  its  total  SG&A  expenses, 
as  reported  on  its  audited  financial 
statements,  encompaaa  three  categories: 
(1)  Indirect  overhead  axpenaes 
aaaodated  with  the  diffarent  divisions 
of  the  company:  (2)  selling  expenses 
which  sra  incurred  in  the  selling  of 
prnesnn:  snd  (3)  office  administration 
expanses  whidi  benefit  the  entire 
company.  TKS  explains  that  In  onler  to 
be  consistent  with  its  current 
•ooounling  treatment,  it  rsclassified 
rent,  employment  Insurance,  and 
workman's  compensation  from  office 
administration  to  indirect  overhead  for 
two  fiscal  years  of  the  POL 

The  petitioner  objects  to  TKS's 
request  and  states  that  the  Department 
appropriately  based  its  preliminary 
oolculatiaas  on  the  expenses  as  reported 
In  TKS's  financial  statements.  The 
petitioner  states  that  TKS  has  not 
submitted  overwhelming  evidence 
which  petitioner  believes  necessary  to 
change  daasificatians  of  items  In 
audited  Bn«nri«l  statements.  The 
petttiooar  disagrees  wiUi  TKS's 
coatontion  that  the  1995  classification 
of  such  expanses  requires  a  change  to 
the  prior  yean'  daaaificaUons  of 
expanses.  The  petitianar  stales  that, 
regardless  of  whalhar  or  not  the  prior 
yeen'  results  ware  reclassified,  tiie 
oxfienses  in  question  may  appropriataly 
be  classified  difierenUy  depending  upon 
the  year  incurred.  According  to  the 
petitioner,  intemal  le-organizations  to 
aocommodsta  an  expanding  product 
line  may  change  the  nature  of  some 
expense  Irom  being  reasonably 


applicable  to  the  entire  company  to 
being  more  product-line  specific. 

DOC  Position:  We  agree  vrith  TKS  that 
its  classification  of  these  costs  as 
indirect  overhead  is  reasonable.  We 
verified  that  tbe  method  TKS  used  to 
allocate  the  prior  year  workman's 
compensation,  employee  insurance  and 
rant  costs  is  in  aocordonoe  with  its 
current  accounting  treatment  of  these 
costs  and  we  consider  it  reasonable  for 
these  costs  to  relate  to  manufacturing 
operations.  Additionally,  we  noted  that 
each  overhead  cost  Item  is  allocated 
based  on  the  Eactor  that  drives  the  cost 
(e.g.,  square  footaga  for  rent).  We 
therefore  relied  on  TKS's  submitted 
reclassification  of  Ihaae  indirsd 
overhead  costs  for  the  Goal 
determination. 

Comment  12    Inclusion  ofGeneml 
and  Administrative  Expenses  in 
Imputed  Credit  TKS  maintains  that  the 
Department's  preliminary  inclusion  of 
general  expenses  in  the  imputed  credit 
calculation  is  oontreiy  to  the  accounting 
principle  governing  the  capitalization  of 
interest,  is  inconoistant  with  the 
Department's  past  practice,  and  at  a 
minimum  results  in  a  double-counting 
of  the  exp«ise  items  that  ware  included 
In  the  generel  expense  factor. 

TKS  dtaa  Financial  Accounting 
Standards  Board  ("FASBJ"  rule  34  as 
the  accounting  prindple  which  the 
Department  has  relied  upon  in  past 
cases  as  the  rationale  for  capitalizing 
interest  in  cases  involving  merehannise 
with  extended  production  periods.  TKS 
interprets  this  pritxdple  as  applying 
only  to  interest  expenses,  not  to 
movement,  selling  or  general  expenses, 
because  general  expenses  am  period 
costs  whidi  an  not  port  of  the  capital 
expenditures  iavotved  in  the  calculation 
of  tiw  capitaliaad  intaroct.  TKS 
conrUudw  that  by  including  goneral 
expenses  in  the  cokulaUon  <rf  imputed 
credit,  and  by  calculating  the  net  credit 
expeiue  as  the  difieiance  between  the 
sum  of  production  costs  plus  genacal 
expenses  and  various  progress 
payments,  the  Department  contradicts 
FASB  34,  whidi  explidtly  provides  that 
the  capitalixad  interest  shall  be 
deteiminad  OS  the  net  of  the  actual  costs 
and  the  actual  progess  payments. 

At  a  minimum,  TKS  ctinlends  that  the 
Depertment  must  adjust  its  calculation 
methodology  to  avoid  the  double- 
cjounting  of  tbe  expenses  that  ore 
indudad  in  the  general  expense  ratia 
Spedficolly,  TKS  daims  that  the 
allocatiini  of  movement  expenses  and 
direct  and  indirect  selling  expenaes  to 
U.S.  oredit  without  a  prt^oitionate 
reduction  of  adjuatinants  to  CEP  made 
for  the  same  expenses  under  section  772 
of  the  Act  results  in  a  double-counting 


of  the  expenses.  TKS  dtes  MTPs  Final 
Detenniaatlon  (1980)  where  capifaiized 
interast  was  oategoriasd  as  a 
manufacturing  cost  instead  of  a  credit 
eiqiense,  and  where  the  Department 
explidtly  allowed  the.o(bet  of 
capitalind  interest  expense  sgainst  the 
company's  overall  intarsst  expense  in 
the  calculations.  TKS  maintains  that 
likewise,  the  allocated  movement, 
selling,  and  general  expenaes  included 
in  the  credit  calculation  should  be  uaed 
to  ofbet  the  amounts  repotted  as  a  price 
adjustment  or  as  a  genenl  expense  for 
CVpurposes. 

The  petitioner  contends  that  the 
Department  conectly  calculated 
imputed  credit  expenses  using  the  net 
balanoe  of  costs  incurred  and  progress 
payments  made  during  the  oonstmctirm 
period.  The  petitioner  alleges  dial  TKS's 
characterization  of  tbe  Dapattment's 
calculation  of  imputed  oedit  as  a 
"capitalized  interest"  methodology  is 
incorrect,  and  that  TKS's  references  to 
FASB  34  are  not  relevonL  Tba  petitioner 
imiiniiiliM  thai  oedit  expenses  ore 
calculated  using  the  sales  price  of  the 
merchandise  sold,  which  indudes  not 
only  the  manufacturing  costs,  but  also 
amounts  to  cover  general  expenses. 
Acrxirdingly,  petitioner  supports  the 
Department's  indusiao  of  general 
expenaes  in  the  coets  Incurred,  stating 
that  this  methodology  was  necessary  to 
keep  the  calculations  intanially 
consistent,  (j.e.,  so  that  the  credit 
income  and  oAetting  expense  vrould  be 
calculated  on  a  teascmabiy  consistent 
basis).  The  petitioner  claims  Uut  C&A 
expenses  have  always  been  factored  into 
the  Department's  normal  credit  expense 
calcuktion. 

DOC  Position:  We  agree  with 
petitioner  that  SG&A  expenses  should 
be  charged  with  imputed  credit  costs. 
As  petitioner  noted,  it  is  the  full  cost  of 
production  rather  than  manufacturing 
costs  that  should  be  ussnssed  with 
imputed  credit  Because  SG&A,  by 
definition,  are  included  in  CXX*,  and 
because  the  purpose  of  the  imputed 
credit  adjustment  is  to  refled  the 
interest  cost  associated  with  the 
production  costs  incurred  and  the 
pru){tess  payments  received  during  the 
production  phase  of  the  LNPP,  it  is 
approjpriote  to  Indude  SG&A  expenaes 
in  the  imputed  credit  calnilatinns 
Furtfaar,  as  also  stated  by  petitianar, 
because  the  revenue  side  of  our 
calcination  captures  the  entire  LNPP 
price,  tbe  cost  side  of  the  cakulstion 
should  capture  aU  production  costs. 

We  disagree  with  TKS  tiiat  die 
Department  double  counted  genenl 
expenses  through  its  application  of  the 
imputed  credit  adjustment.  We 
increased  the  base  to  which  imputed 
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cndh  sxpenae  was  computed  in  cxdar 
to  include  all  general  expenses  reUtsd 
to  each  press  sale.  We  did  not,  as  TKS 
contendis,  increase  the  imputed  credit 
oxpenae  by  the  actual  general  expanse 
amounts  incurred. 

Coaanent  13    Transportation  and 
InitaUaUon  Chcr^ea  and  the  Calculation 
of  CEP  Profit:  TKS  maintains  that  the 
home  market  cost  of  production  used  in 
the  preliminary  determinatioa  did  not 
indtid*  the  reported  transpaMstion  and 
installation  oasts  {."Vra".  ibenhy 
undenlating  the  total  costs  and 
oveniating  the  CEP  profit  ratio.  TKS 
requests  that  the  Defmrtment  adjust  its 
cajculalions  to  properly  account  for  all 
coats  sssociated  with  home  mariet  sales 
by  summing  the  manufocturing  costs 
and  the  transportation  and  installation 
expenses. 

DOC  Pofition:  We  agree  with 
respondent  that  the  Department 
mistakenly  excluded  PTI  costs  in 
computing  CEP  profit  for  the 
preUminary  determination.  FUr  the  fine! 
determination,  we  recalculated  CEP 
profit  to  inchide  the  PTI  costs. 

Coimnent  14    Direct  Selling  Expenses 
and  COM  for  U.S.  Sales:  According  to 
TKS,  if  the  Department  continues  to 
sUocate  the  general  expense*  of  TKS 
USA  bssed  on  OOM  inclusive  of  inputs 
acquired  from  TKS  in  Japan,  then  it 
ahould  exclude  home  market  direct 
selling  expenses  from  COM.  Following 
TKS's  logic  the  inclusion  of  the  home 
msiket  direct  selling  expenses 
oventatea  the  cost  of  producing  the 
merchandise  sold  to  the  U.S.,  and 
therefore  overstates  the  amount  of  the 
allocated  gsnecal  expense*  associated 
with  each  U.S.  sale.  According  to  TKS, 
home  market  direct  selling  expenses 
have  no  relevance  to  sales  of  U.S. 
merchandise,  and,  since  all  direct 
selling  expenses  incurred  on  U.S.  sales 
have  already  been  assigned  a 
proportionate  share  of  the  TKS  USA 
general  expenses,  it  is  thus  unneceaaary 
and  improper  to  include  any  home 
market  direct  sailing  expenses  when 
allocating  TKS  USA  general  expenses  to 
further  manufacturing  operations. 

The  petitioner  maintains  that  TKS's 
argument  that  home  market  direct 
selling  expenses  should  not  be  included 
in  the  COP  is  based  on  a  presumption 
that  the  Department  intended  to  allocate 
the  expenses  to  the  cost  of  presses  as 
imported  (rather  than  the  OOP  of  the 
press  sold  in  the  home  market). 
Assuming  arguendo  that  TKS  is  correct, 
it  agrees  that  the  direct  selling  expenses 
should  not  be  included  in  the 
calculation  of  the  cost  of  the  press  as 
imported.  However,  the  petitioner  states 
that  TKS  neglected  to  mention  that  the 
Department  would  have  to  replace  the 


direct  selling  expenses  with  the 
movement  cost  Incurred  to  ship  the 
proiaei  from  Japan  to  the  U.S.  port 
Thus,  if  the  Department  decides  to 
apply  the  U.S.  G*A  expense  to  the  cost 
of  presses  as  imported,  the  Department 
should  deduct  cUnct  sailing  expenses 
bom  the  CX3P  of  the  Jspenese  press, 
replace  the  home  market  Indirect  selling 
expenses  with  the  export  indiiect 
selling  expenses  end  add  movement 
coets  from  Japan  to  the  U.S.  port 

DOC  FoaUion:  Since  we  recalculated 
TKS  USA's  further  manufacturing  C&A 
expense  rate  exclusive  of  the  inputs 
■a|uired  from  TKS,  this  point  is  moot. 

UK-Specific  Comments 

Sales  Issues 

Comment  1    Remoying  Certain  Sales 
from  the  Denominator  ofMLP's  Lidirtct 
Selling  Expense  Calculation:  The 
petitioner  argues  that  the  U.S.  indirect 
selling  expanse  factor  calculated  for 
MLP  is  inoonect  because  of  the 
inclusian  in  its  deoooiinator  of  certain 
aalas  which  ware  negotiated  and 
concluded  prior  to  MLP's  existence. 
Thus,  it  ooiidude*.  MLP  could  not  have 
incurred  indirect  aatUng  expanses 
associated  with  such  auas,  and  they 
should  be  removed  from  the 
denominator  of  the  calculation.  The 
parallel  is  drawn  vdth  MHI's  treetment 
of  the  Guard  sale  in  its  calculation  of 
MLP's  indirect  ssllira  expense  ratio. 

KSfl  argues  that  MLP  properly 
included  all  LNPP  ssles  recognized 
during  the  POI  in  the  denominator  of  its 
indirect  selling  expanse  calculation, 
becauae  of  the  activitiaa  required 
beyond  the  direct  expenses  incurred  for 
installation  and  warranty  work, 
furthermore,  MHI  argues  that  for  larga, 
custom-built  products,  such  as  LNPPs, 
the  end  of  the  negi^iation  process  does 
not  signal  the  and  of  the  sales  process. 
Thetefote.  MHI  axniains  that  MLP 
perfaoned  sales-related  activities  during 
the  POL  Moreover,  if  only  sales 
negotiated  during  the  POI  are  included, 
then  the  amount  involved  in  the 
Washington  Post  contract  should  be 
included  in  the  denomiiutor  for  indirect 
selling  expenses.  MHI  explains  that  if 
the  petitioner's  logic  is  followed,  then 
the  MLP  iiulirect  selling  expense  factor 
would  actually  dacraese.  According  to 
MHI,  indirect  selling  expenses  for  the 
Guard  were  not  included  in  the  MLP 
indirect  selling  expense  allocation 
because  MLP  did  not  recognize  the 
revenue;  MLP  did  recognize  the  revenue- 
associated  with  the  sales  it  did  make 
that  were  negotiated  outside  of  the  POI. 

DOC  Position:  We  disagree  with  the 
petitioner.  It  is  proper  to  include  all 
sales  recognized  during  the  POI  in  the 


denominator  whether  the  ssle  was  mode 
before  or  after  the  start  of  the  POI  since 
the  expenses  in  the  numerator  apply  to 
pre-POl  sales  as  well.  Even  though  the 
pre-POI  seles  were  negotiated  and 
concluded  before  MLP  was  founded,  the 
Department  calculates  indirect  selling 
expense*  based  on  expenses  and 
revenue  recorded  during  the  POI.  Thus 
the  numerator  of  the  factor  calculated 
utilizes  the  expenses  reoognixed  by  MLP 
in  the  normal  course  of  buainess  for  the 
period  in  question  and  the  denomiruitof 
of  that  factor  utilizes  the  sales 
recognized  by  MLP  in  the  normal  coiuse 
of  business  for  the  same  period.  The 
Depertment  imcovered  no  manipuletian 
or  distortion  which  would  cause  u*  to 
reject  MLP's  normal  recording  of 
revenue  baaed  on  sales  tecogniUon.  At 
the  preUminary  delenninatian  the 
Department  made  an  adjustment  to  the 
numerator  of  the  indirect  selling 
expense  calculation,  basing  the 
allocation  of  general  sales  oRice 
expenaes  on  sales  revenue  iitsteed  of  the 
head-count  methodology  submitted  by 
MHI.  We  hsve  thenfore  employed  an 
MLP  indirect  selling  expense  factor  for 
purpoaes  of  this  final  determination 
which  is  exclusive  of  common  GftA 
expenses.  See  also  Japan  "Common 
Issues"  CUjmment  9. 

Comment  2    Commission  Paid  to  a 
Possibly  Affiliated  Trading  Company  for 
the  Piedmont  Sale:  The  petitioner 
maintains  that,  in  the  preliminary 
determination,  the  Oepartmant 
incorrectly  treated  the  trading  company 
involved  in  the  sale  to  the  Piedmont 
Publishing  Company  as  an  unaffiliated 
entity.  The  petitioner  cites  many  joint 
ventures  by  MHI  and  this  trading 
company  as  evidence  that  these  are 
affiliated  entities.  The  petitioner  fiirthsr 
maintains  that  the  relationships 
inherent  in  the  membership  of  MHI  and 
the  trading  company  in  the  Mitsubishi 
company  group  ("Keiretsu)",  including 
the  use  of  a  common  corporate  name 
and  logo,  a  tradition  of  company 
cooperetion,  cross-ownanhip  of  stock, 
cross-lending  and  cross-borrowing,  are 
indicatora  of  affiliation. 

According  to  the  petitioner,  the 
affiliation  status  of  the  trading  company 
raises  s  criticsl  issue  regarding  the 
commission  it  received  from  MHI  in 
connection  with  the  Piedmont  sale — 
namely  whether  that  transaction  was  at 
arm's  length.  The  transaction  is 
characterized  as  not  at  arm's  length  by 
the  petitioner,  based  on  the  relative  size 
of  the  commission  earned  on  the 
Piedmont  sale  as  opposed  to  that  earned 
by  Sumitomo  Corporation  ("SC")  far  the 
Guard  sale.  Because  MHI  did  not 
provide  the  actual  costs  incurred  by  the 
trading  company  involved  in  the 
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Piedmont  sale,  the  petitioner  prcyoaaa 
that  the  Depertment  apply  the  emctive 
rate  of  the  SC  commission  (i.e.,  the 
repotted  SC  commission  as  a  percentage 
of  the  Guard  sales  value)  to  this  value  of 
the  Piedmont  aale. 

MHI  maintains  that  its  sale  to 
Piedmont  is  through  a  company  which 
Is  not  affiliated  under  the  objective 
statutory  criteria.  MHI  argues  that  the 
Department  should  raject  the 
peUtianer's  request  to  adjust  upward  the 
repotted  oominissian  paid  by  MHI  for 
the  Piedmont  sale.  MHI  aiguaa  that 
invootmenb  between  companies  are  not 
covered  under  the  statute,  specifically 
Joint  ownorahip  of  subridiarias.  MHI 
aiguoa  that  the  antidim)|dng  law 
conoentntos  on  the  actual  contra/ of 
partie*,  and  that  mere  Joint  ownetdiip 
doe*  not  rise  to  the  level  of  control 
rai|ulied  to  find  affiliation  because  the 
trading  company  involved  doea  not 
exaitJiiect  oonliol  through  its  stock 
holdings.  MHI  argues  that  the 
relationships  among  "Mitsubishi 
companies"  are  insufficient  to  allow 
MHI  to  cxmtiol  the  trading  company  in 
the  Piedmont  aala,  or  to  dlow  the 
tradiM  compeny  to  control  MHL 

MIfl  uguea  that  pelitiobar's  assertions 
that  MHI  Old  the  trading  company  an 
affiUated  through:  membeiship  in  a 
Keiretsu,  conunon  name  and  a  logo, 
ttaditionBl  busineas  relotionahipa, 
significant  cross-ownership  of  slod^ 
and  cross  lending  and  barrowing,  fail  to 
satisfy  the  "control"  teat  for  affillBtion. 
MHI  atguea  that  the  SAA  does  iu>t 
presume  that  memben  of  family 
groupings  are  affiliated  and  that  this  is 
only  one  factor  for  consideration.  MHI 
also  arguea  that  nowhere  does  the 
antidinnping  bw  or  the  SAA  suggest 
that  common  lume,  logo,  and 
traditional  business  relationships 
establishes  control.  MHI  also  argiies  that 
affiliation  through  stock  ownenmp  is 
meesuted  by  a  five-parcsnt-or^graatar 
threshold  and  the  antidumping  law  does 
not  deem  shareholders  as  affiliated 
based  on  comparative  (i.e.,  cumulative 
compay  groiip)  share  holdings. 
Furtiiarroore.  MHI  argues  that  MHI  and 
the  trading  company  in  the  Piedmont 
sale  hove  no  finandiig  anangamenls. 

MHI  further  argues  that  the 
commission  paid  for  the  Piedmont  sale 
is  sn  arm's  length  transaction  requiring 
no  adjustments.  MHI  explains  that  the 
oonunission  far  the  Guard  sale  was 
much  greater  because  the  role  played  by 
SC  was  more  substantial  than  pfayad  by 
the  other  trading  company  in  the 
Piedmont  sele.  Enumentiog  some  of  the 
additional  functions  performed  by  SC, 
MHI  doted  that  it  prospected  for  U.S. 
customera,  provided  U.S.  sales  strategy, 
and  negotiated  the  sale. 


DOC  Position:  The  Dspoitment 
dis^mes  with  the  petitiaher's  argument 
that  the  sale  thrau^  the  trading 
company  to  Piedmont  should  be  treated 
as  an  affiliated  party  transaction  for 
purpoaes  of  this  final  detecmination. 
Although  MLP  is  owned  jointly  by  MHI 
and  the  trading  company,  the 
Department  does  not  view  the  joint 
ownership,  in  this  particular  situation, 
as  a  stifficienf  indication  that  MHI's 
relationship  with  the  trading  company 
is  such  that  either  is  "operationaUy  in 
a  poaitien  to  exardse  restraint  or 
dfrection"  over  each  other,  as  opposed 
to  over  MLP.  We  agree  that  croaa- 
ownorahip  of  stock,  czoee-leading  and 
craas4xatawing.  a  tradition  of  company 
coopeiBtioo,  and  particularly, 
combinations  of  significant  degrees  of 
such  relstionships,  are  possible 
indicators  of  affiliation.  However,  the 
Depertment  stated  in  its  Fefatua^  23. 
igge.  Concurranoe  Memorandupi  that 
the  extent  of  stock  ownership  ia 
subsidiary  organizations  greats^  than 
five  percent  between  the  companies 
Ujb.,  their  joint  ovmership  of  numerous 
antar}Hiaes,  particularly  LNPP 
enterprises)  is,  by  itself,  sn  insufficient 
indication  of  affiliation.  We  also 
pifininin  that  the  degree  of  cross- 
ownership  and  the  level  of  joint- 
financing  between  MHI  and  the  trading 
company  are  not  siraiificant  enou^  to 
be  indicatora  of  affiliation. 

In  its  Man:h  8, 19Se,  submission,  MHI 
provided  the  proportion  of  sales  made 
by  MHI  through  the  tjsdii^  company  to 
the  nimiber  of  total  sales  made  1^  the 
trading  company  as  well  as  the 
proportion  of  sales  made  by  MHI 
through  the  trading  company  to  the  total 
sale*  mode  by  MHI  (i.e..  comparative 
dependence  date),  basing  the  trading 
company's  figtuas  on  piibUcly  available 
trade  data.  MHI  also  provided 
additional  information  on  stock 
owmeiafaip  in  a  third  party,  which  was 
zaro.  The  Department  requested  MHI  to 
provide  the  Department  with 
nanmiifim"  recaived  by  the  trading 
compeny  from  other  parties  not 
affiliated  with  it,  to  use  in  case  the 
Department  determined  MHI  and  the 
trading  company  to  be  affiliated  and 
rejected  MHI'a  claim  that  the 
commission  for  the  trading  company 
was  at  arm's  length.  We  also 
recommended  that  MHI  request  the 
trading  company  to  provide  the  trading 
company's  aelling  expenses  and  G&A 
for  the  services  provided  to  MHI  in 
making  this  transaction.  However,  MHI 
stated  that  it  asked  the  trading  company 
to  provide  the  relevant  sales  information 
and  that  the  trading  company  refused  by 
explaining  that  it  was  not  affiliated  in 


any  way  to  MHL  and  therefore  ludar  no 
obligation  to  cooperate  en  MHTs  behalf. 

TbeMLP  joint  venture balweau  MHI 
and  tfas  tmbig  company  does  not  in 
and  of  itaelf  constitute  control  between 
MHI  and  the  trading  company. 
Moteover.  MHI  has  ooopeiated  and 
attempted  to  provide  inforraatioo 
rei|iieatad  by  tlie  Department  for  its  sale 
through  the  trading  company.  Whether 
the  treding's  companies  lack  of  full 
cooperation  vi»«-vis  repotting  ite 
expenses,  as  an  unaffiliated  party, 
should  impute  any  lack  of  coopaiatioa 
to  MHI  is  moot  in  this  instance  beoauae 
MHI  was  able  to  ofal^n  tha  comparative 
depeodsncs  dote  btan  ite  oam  md 
piiotic  aourcae  which  wes  en  imooctant 
factor  in  our  analysis  of  potential 
affiliation.  Because  the  information 
currently  on  the  record  allows  us  to 
determine  tbst  for  purposes  of  this 
investigation,  the  trading  company  is 
not  affiliated  with  MHI.  the  date  which 
the  trading  company  did  not  submit  is 
not  requited  aa  pert  of  oar  maigitt 
calcufations. 

For  purposes  of  this  final 
detnmination,  we  have  deddad  to  treat 
the  Piedmont  sale  as  s  sale  through  an 
imaffillated  trading  company  and  have 
used  the  commission  ss  reported  in  cair 
final  calculation.  We  note,  however,  that 
the  Department  will  continue  to  develop 
an  analytic  framework  to  take  into 
account  all  factors  which,  by 
themselves,  or  in  combiiutian.  may 
indicate  affiliation,  such  as  corporate  or 
family  groupings,  franchises  or  joint 
venture  agteemente,  debt  financing,  or 
doee  supplier  ralattonships  in  which 
the  supplier  or  buyer  becomes  reliant 
upon  the  other.  In  foture  investigations 
and  administrative  reviews,  the 
Department  may  need  to  reanalyze  the 
diflarent  aspecta  of  the  Mitsubishi  group 
first  examined  here,  based  on  poUcy 
developments. 

Comments    Proposint  a  Discount  on 
the  Guard  Sak:  The  petitionar  propoees 
that  the  Department  tieal  an  uniiaid 
payment  reported  by  MHI  as  a  direct 
deduction  from  the  gross  Guard  contract 
price,  inefiect  labeling  the  unpaid 
payment  a  discount.  The  payment  was 
not  made  because  of  a  dispute  between 
Guard  and  MHI,  the  nature  of  which  is 
proprietary,  and  diacussed  in  greater 
detail  in  the  July  IS.  1996.  calculaUoo 
memorandum. 

MHI  argues  that  the  unpaid  amount 
reported  by  MHI  should  not  be  treated 
as  a  discount.  MHI  explains  that  bom  a 
purely  commercial  perepective,  it  would 
make  no  sense  to  grant  a  discount 
because  the  unpaid  amount  is 
significantly  greater  than  the  cost  of  the 
item  in  dispute. 
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iXX:  nxiCion.- We  agna  with 
pelitioaer  that  th^adjaatment  to  the 
grasi  price  of  the  Guard  sale  should  be 
(Dade  by  treating  the  unpaid  amoiait  aa 
a  discount.  In  tlm  Final  Rasuhs  of 
Antidumping  Duty  AdmitUttiativf 
Kanmrn  Ponxkun-oaSlael  Cooking 
Wan  Fitmt  Mexico,  58  PR  43327 
(August  16, 1993).  the  Depaitmant 
applied  BIA  (now  facia  available)  to 
those  iiwtimrea  "whan  three  US. 
customers  refused  to  pay  the  hill 
amount  of  [respondent]  ITOO'a  invoioa" 
evoi  though  "rrOO  caatinuad  to  cany 
the  unpaid  amount*  as  outstanding 
belanoBB  on  their  accounta  and 
cootiouas  to  demand  pajrmant"  We 
drew  an  adveraa  inisnooe  and  reduced 
npoitad  prices  far  thaaa  "unauthorixad 
diacoonta"  becauae  these  waa  "no 
indicatlaD  of  laosanafala  expadatioo  of 
'peymenL"  In  the  inatant  investigation  of 
the  Guard  sale,  than  is  again  no 
Indiration  of  raasonable  expeclatiaa  of 

CymanL  Farther  proprietary  delaila 
ve  been  discussed  on  the  lacord  in 
the  Depaitmeat's  July  15, 1996, 
calculation  menMcandum. 

CoDiannt'*    The  Natum  of  the  Guard 
Sah,  btcbiding  the  Dale  o/S^fo:Tbe 
petitioner  maintains  that  the  transection 
which  lite  DsoerbsMnt  riaasified  aa  a 
sale  by  MHI  tfaiough  SC  to  the  Guard 
nibUahing  Company  should  initaed  by 
traeted  a*  a  sale  born  MHI  to  the  SC, 
and  that  this  price  should  be  the  basis 
for  U.S.  price.  The  petitioner  disagrees 
with  MHI's  charactarixation  of  SC's  ixile 
sa  that  of  a  mere  conunissiof*  agent, 
primarily  becauae  MHI  waa  not  a 
signatory  party  to  the  contract  which 
artabUahad  the  sale  to  Guard.  Becauae 
the  only  sales  contract  to  which  MHI 
was  a  party  ia  the  purchase  oontmct 
issued  by  SC  to  MHI,  the  petitioner 
believes  that  the  [>epartinent's  trading 
company  mie  requires  the  Department 
to  treat  the  sale  as  made  between  MHI 
sod  SC  Qting  the  Pinal  Delanainatkm: 
Certain  Forged  Steel  CmnJahafts  fnm 
Japan,  (52  PR  36984,  October  2, 1987) 
{"Forged  CmnkshafU^')  and  the  court 
ruling  Peer  BeariOg  Co.  v.  Unitad  State*. 
800  F.  Supp.  959, 964  (OT 1992)  {"Peer 
Bearing'),  the  petitioner  statea  that  the 
trading  company  rule  provides  that  a 
sale  to  a  trading  company  in  a  ibraign 
market  is  a  sale  to  the  United  Slata*  if 
the  manu&cturer  knows  that  the 
merchandise  is  destined  far  die  United 
Stales  at  the  time  the  sale  is  made. 

Firat.  the  petitioner  maintains  that  the 
evidence  examined  by  the  Department 
establishes  that  MHI  sold  the  Guard 
LNPP  system  to  SC.  The  petitioner 
stresses  that  the  contract  for  sale  Crom 
SC  to  Cusrtl  establishes  this  as  fact 
Petitioner  criticizes  the  Department's 
acceptance  of  several  sulMidiary 


documents  aa  evidance  of  MHI's 
involvaBient  in  the  transaction  between 
SC  snd  Guard.  According  to  the 
petitioner's  anai;rsis  of  relevant 
documents.  SC  could  not  have  acted  as 
MHI's  sales  agant  hecaiiae  MHI 
obvioualy  ooofinnad  that  SC  was  not 
authorized  to  bind  MHI  to  the  sales 
agreement  between  SC  and  GuArd.  Ilie 
petitioner  maintaips  that  there  is  no 
documsntaiy  evidence  that  MHI 
participaled  in  the  SC/Guard 
negoliatiaaa.  aqncially  with  respect  to 
the  paramount  iaaue  of  oontoact  price. 
WhUe  recomixing  the  neceaaity  that  SC 
consult  nvitn  MHI  oo  terhninti  matters 
such  as  pieas  configuration  and 
installaHan  planning,  the  petitianer 
eanphaaixea  that  there  is  no  evidence  on 
the  racoid  indJcetii^  MHTs 
involvement  in  establishing  the  price  to 
Guard  and  the  payment  schedule  Cram 
Guard  to  SC 

Second,  the  petitioner  maintains  that 
SCs  actions  throughout  the  course  of 
the  Guard  transaction  establish  that  it 
was  an  indapendant  trading  company 
and  not  a  rmnmiasion  agent  of  MHL 
Aooonliagto  the  patitianar,  SC  acted  in 
tiie  capacity  of  an  independent  trading 
company,  it  negoHaled.  established,  mi 
subsequently  modified,  on  its  own 
authority  and  behalf,  the  terms  of  sale 
of  the  LNFP  system  to  Guard.  The 
petitioner  providea  its  interpretation  of 
the  basic  documentation  underlying  the 
commission  paid  by  MHI  to  SC, 
concluding  that  SC  was  not  merely  a 
'^yfit^tTlft  SBBnt. 

The  petitionar  stales  that  the 
Dapartment  should  consider  the  data  of 
sale  to  be  that  for  the  purchase  order 
placed  between  SC  and  MHI  and  that 
the  Depaitmant  waa  incorrsct  in  its 
preliminary  analysis,  which  coiKluded 
that  MHI's  role  was  tantamount  to  that 
of  a  seller  in  the  original  transaction 
batwaen  SC  and  Guard,  baaed  on  (l) 
MHTs  ofbr  to  be  resiWBsible  far  SCs 
obligations  to  Guard  if  there  were  to  be 
a  failure  of  paifannanoe  by  SC  and  (2) 
MHTs  omnmenoament  of  the  deei^  and 
constructian  of  the  preaa  prior  to  a 
written  agieement  between  MHI  and  SC 
According  to  petitioner's  interpretation, 
the  linilaterel  ofier  by  MHI  to  guarantee 
SC's  obligation  to  provide  a  conforming 
press  system  does  not  alter  the  fact  that 
SC  sold  the  subiect  merchandise  to  the 
Guard,  but  ahould  be  intarprated  as  a 
warrantT  by  the  preaa  manufacturer  that 
it  would  uUmately  produo*  the  goods 
sold  by  the  Independent  trading 
company.  The  objection  is  raised  that 
the  Department  misrseds  the  U.CC 
provision  on  petfarmance  in  connection 
with  MHI's  initial  design  and 
production  activities.  While  the 
petitioner  does  not  dispute  that  in 


certain  dicumstanoes  paitial 
perfofmanoa  may  nUfy  an  unexecuted 
contract,  it  maintains  that  the 
Department  ignores  the  fact  that  the 
onhr  contract  to  which  MHI  was  a  party, 
and  which  could  (bus  be  ratified,  was 
the  purchaae  order  folly  oansummated 
faler  between  MHI  and  SC,  and  which 
incorporated  in  it  the  terms  of  the 
earlier  contract  between  SC  and  Guard. 
Becauae  the  material  tanns  of  sale. 
particularly  price  and  quantity,  were 
eatabliahed  between  Mm  and  SC  at  a 
date  later  than  thedutract  between  SC 
and  Guard,  the  petitianer  maintains  that 
the  later  data  should  be  used  in  the 
antidumping  analysis  as  the  comet  date 
of  sale.  Accordingly,  it  was  only  at  this 
point  in  time  that  um  eaaential  terms 
were  firm  so  that  the  paiUea  could  no 
longer  unifateially  alter  tham. 

Mil  argues  that  the  Depeitmmt 
properly  analysed  the  sale  to  Guard  as 
a  sale  between  MHI  and  Guard.  MHI 
disagreea  with  the  petitioner's  aigument 
that  MHI  never  had  a  contractual 
relationship  with  Guard.  First,  MHI 
arguea  it  played  an  integral  part  in 
making  the  aale,  such  as  developing  coat 
estimates  used  to  set  the  price,  «'e"'"fl 
the  contract  as  a  witness,  and  iasuing  a 
letter  to  Guard  guaranbeeiitg 

Seoond,  MHI  argues  the 


aw  of  aoancy  providea  that  when  a 
party  holds  itself  as  an  agent,  it  has  the 
ability  to  bind  the  principle.  Third,  kfifl 
asaeits  that  the  petitioner's  argument 
that  MHI  must  have  produced  this  LNPP 
system  as  a  "subcontractor"  is  presented 
without  evidanoa. 

MHI  farther  arguea  that  SC  was  a 
oommiaaianad  suss  agant  of  MHI,  as 
evidenced  Iqr  the  documentalian 
submitted  by  it,  and  agrees  with  the 
petitioner  when  it  sejrs  the  mmmisainn 
agreement  did  not  o'aete  a  sales 
omtract.  MHI  maintains  that  it  is  a 
document  which  establishes  the  besis 
for  a  oommiasion  arrangsment  between 
a  manufacturer  and  a  aito  agent  and 
that  the  amount  of  SCs  mmmlaaion 
never  involved  post-sale  negotiation. 

MHI  also  arguas  that  the  Daportment's 
"tndiiig  company"  rule  is  not 
applicable  to  this  sale.  More 
spedflcally,  MHI  maintains  the 
pisUtianar's  contention  that  the 
Department  should  treat  the  purchase 
orden  between  MHI  and  SC  as 
constituting  the  actual  sale  is  wrong.' 
First.  MHI  coatanda  that  the  Deparbnent 
reoognlaed  Oat  MHI  did  not  oeU  a  praaa 
to  SC.  Second,  MHI  contends  that  the 
trading  company  rule  allows  the 
Department  to  capture  a  raspoadent's 
sales  which  are  delivered  to  the  United 
States,  where  the  respondent  knows  at 
the  time  of  sale  that  the  merchondiaa  is 
destined  to  the  United  SUtes.  MHI 


Federal 
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argues  that  the  eaaential  fonction  of  the 
ruls  is  to  determiiM  which  of  a 
respondent's  sales  should  be  included 
in  the  dumping  calculation,  and 
contends  that  the  trading  company  lula 
has  been  used  to  establidi  the  proper 
U.S.  price  when  the  trading  company 
acts  as  an  independent  reaeller  of 
aut^ect  merdumdiae.  Accordingly,  a 
diffarant  intaipretation  is  given  to  Aer 
Bearing  wharaby  Mlfl  holds  that  the 
ruling  does  not  require  the  Dapartmant 
to  use  the  price  contaiiMd  on  tbe 
purchase  order,  but  stands  for  the 
prapooiUoo  that  the  trading  company 
rule  is  diacradonaty.  baaed  on  the  facts 
of  the  caaa.  MHI  also  maintains  that  the 
Forged  Qankshafta  doe*  not  apply 
because  in  that  caae  the  trading 
company  was  responsitile  for  setting  the 
price  and  MHI  was  raspandbia  for 
establishing  the  final  prioa  hi  this 
investigatioa.  Thus,  application  of  the 
trading  company  tula  under  theee 
circumstances  would  be  inappropriate. 

With  respect  to  the  date  of  sale 
debate,  MHI  argues  that  the  Department 
correctly  determined  the  ptopor  date  of 
sale.  MHI  dtaa  Mm  Finof 
OManninotfon  (i990)  which  states  that, 
for  sales  of  custom-built  merchandise, 
the  Department  should  establish  a  date 
at  the  eerliest  date  when  terms  are  fixed. 
MHI  explains  that  there  was  confusion 
regarding  MHI's  sales  process  in  tbe 
home  market  for  certain  sales  because 
tiie  essential  term*  of  the  aale  were  not 
fixed  until  the  purchase  order  to  the 
trading  company  was  issued  MHI 
maintains  that  the  Guard  sale  is  quite 
diflerent,  becauae  MHI  signed  the  sales 
contracL 

DOC  Poatton:  The  Department  agrees 
with  MHI  that  the  preliminary 
determination  properly  treated  the  sale 
to  Guard  as  a  sale  between  MHI  and 
Guard  In  the  Depaitmant's  February  23, 
1996.  decision  memorandum,  we  stated 
that  one  of  the  main  issue*  was  whether 
the  sales  price  between  MHI  end  SC  or 
the  sale  price  between  SC  and  Guard  is 
the  appropriate  price  for  our  dumping 
analysis.  Because  MHI  originally  only 
repeated  the  price  bom  MHI  to  Guard, 
we  requested  that  MHI  submit  the  price 
of  its  sale  to  SC,  as  well  as  provide  all 
basic  documentation  relating  to  the 
roles  of  Guard,  SC,  and  MHI  in  this 
transaction.  In  our  preliminary 
determination,  we  explained  that  the 
sales  documentation  provided  by  MHI 
demonstrated  its  integral  involvement 
in  the  Guard  transaction.  No 
infonnabon  placed  on  the  record  since 
that  time,  nor  any  information  reviewed 
during  verification,  contradicts  that 
conclusion.  Following  the  commission 
agreement  between  MHI  and  SC.  MHI 
was  kept  fully  apprised  of  the 


negotiations  between  SC  and  Guard. 
Moreover,  MHTs  role  a*  aigpalnry 
writnaea  on  the  contract  between  SC  and 
Guard  is  evidence  of  MHI's  direct 
involvement  writh  the  sole  of  tiie 
product  in  the  U.S.  markeL  The  nature 
of  this  product  shows  that  each  aale 
involvea  marchandiae  which  must  meet 
the  unique  spedfications  of  the 
custonter,  aod  tbe  record  shows  that 
MHI  began  to  desisn  and  construct  the 
merchandtae  ahoitly  after  witnnesinQ  the 
contract  for  sale  arranged  by  SC  on  its 
behalf.  Therefore,  we  determined  that 
the  appropriate  transaction  for  uae  in 
our  antidumping  analysis  is  tliB  price 
established  in  the  aale  of  LNPP  from 
MHI  through  SC  to  Guard. 

The  Depettment  disagrees  with  the 
petitieoer  when  it  states  that  the  data  of 
sale  should  be  that  tor  tbe  purchase 
order  placed  between  SC  and  MHL  As 
stated  in  the  preliminary  determination, 
section  773(a)  of  the  Act  mandates  the 
Department  to  compare  the  appropriate 
transaction  to  the  "normal  value"  of  the 
subyact  merchandise.  Neither  the  statute 
nor  the  rosulations  datarmine  the 
ptedae  "(Ute  of  sale."  CXir  propoaed 
regulations  provide  that  the  Depettment 
will  "normuly"  rely  on  the  date  of  a 
company's  invoice  date  as  the  data  of 
sale.  Our  practice  must  also  allow  for 
specific  itutancss  where  commercial 
realitiea  dictate  the  use  of  some  other 
instrument  to  set  the  date  of  sale.  Our 
proposed  regulation  recognized  that  the 
invoice  date  "may  not  be  appropriate  in 
some  drcumstaiusaa."  In  this  instant 
investigation,  where  the  long-term  soles 
negotiatioiu,  design,  production, 
shipment  and  installation  of  LNPP* 
require  contractual  documsntation,  the 
date  of  sale  of  the  sub^  merchandise 
is  best  established  by  the  date  a  contract 
is  signed  Consistent  with  case 
praoadents  involving  complex 
merchandise,  such  as  LNPP,  which  is 
custom-made,  the  Department  exercised 
a  greater  degree  of  flexibility  in  finding 
the  existence  of  a  firm  agreement.  See 
AfTPi  Final  Determination  (1990).  The 
Department's  determination  of  the  dote 
of  sale  was  nippoited  by  its 
examination  of  the  sales  documentation 
submitted  by  MHL  We  also  looked  to 
contract  law  (see,  e.g..  Gray  Portland 
Cement  and  Clinker  from  iiexico,  55  FR 
29.249  (1990))  to  identify  tbe  point  in 
time  when  the  essential  elemnis  of  the 
sale  are  firm,  thus  demonstrating  an 
intent  to  be  legally  bound. 

While  the  date  set  by  the  contract 
signed  by  SC  and  Guard  dearly 
identifies  the  seller  (SC)  and  buyer 
(Guard)  and  sets  the  quantity  and  price 
for  this  transaction,  MHI  witnessed  the 
sales  agreement  between  SC  and  Guard 
and  accepted  responsibility  for 


providing  the  merchandise  which 
fulfilled  SC's  obligstions  to  Guard 
Moreover,  aflar  MHI  signed  the  contract 
between  SC  and  Guard  as  a  witness,  it 
began  to  design  an  LNFP  system  to 
Guard's  unique  spedficatioiu.  Thus,  it 
demonstrated  its  intent  to  be  legally 
bound  to  the  agreement  through  written 
instruments  and  its  own  porfonqance  on 
the  contract  See  U.CC  S  2-301(3Xa).  At 
varificatian,  the  Department  axsmined 
the  written  evidence  and  confirmed  the 
actual  company  perfdrmanoe  to  support 
its  condusion  for  date  of  sale.  Baaed  on 
this  evidence,  the  Deportment 
determioad  that,  by  virtue  of  MHTs 
paitidpation  in  tiie  sales  process  snd  its 
performance  to  fulfill  the  tatms  of  the 
contract,  MHI  was  a  party  to  the  lalea 
agreement  with  Guarid. 

Comment  5    Treatment  of  Technical 
Service  £xpenses:  MHI  maintains  that 
the  Department  erred  in  its  trestmant  of 
technical  service  expenses  for  the 
following  reasons.  Firat,  MHl  posits 
that,  even  assuming  arguendo  that 
installation  is  treated  as  fiirthar 
manufacturing  activity,  tiis  technical 
aervioes  MHI  provided  had  nothing  to 
do  with  fiuther  manufacturing  as  they 
were  incurred  after  inslallatiaa  and 
should  not  be  treated  aa  a  part  of 
installation.  Second,  MHI  argues  that 
the  Department  has  usually  treated 
technical  service  expenses  as 
drcumslanoe  of  sale  adjustments,  and 
should  do  so  again. 

Tie  petitioner  argues  that  in  the 
Department's  preliminary  determination 
it  appropriately  treated  MHI's 
"tadmical  service"  expenses  as  an 
installation  expense,  bscauae  when  the 
addendum  to  the  contract  covering  how 
such  expanses  are  to  be  incxurad  is  read 
in  conjunction  with  the  original  terms  of 
the  contract,  it  is  dear  that  these 
technical  service  expenses  relate 
directly  to  an  alternative  method  of 
ensuring  the  customer  that  MHI  would 
provide  troubla-ahooting  and  other 
services  associated  with  Instailation. 

DOC  Positioa:  We  disagree  with  the 
respondent  The  Department  correctly 
intuuded  technical  service  expenses  as  a 
part  of  total  installation  expenses.  The 
sole  of  an  LNPP  involves  the  sale  of  a 
functional  large  newspaper  printing 
press.  Tbe  procaases  involved  in 
ipiJulling  the  LNFP  equipment  indude 
all  thoae  steps  necAssary  to  bring'the 
equipment  to  a  functional  stage.  This 
panpective  also  underlies  our 
doasification  of  the  total  installation 
costs  as  part  of  further  manufacturing. 
All  expenses,  including  component 
assembly,  integration  of  newly  sourced 
auxiliary  components,  site  preporation, 
installation  supervision,  technical 
servicing,  equipment  testing,  which 
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make  the  LNFP  phyxically  functional, 
aro  pert  of  an  installation  prooaw  wfaicfa 
creates  the  actual  LNPPs  which  "ai* 
cap^le  of  piiDUmi  or  otherwise 
manipulating  a  roll  of  paper  more  than 
two  pages  acraas"  in  the  produdian  of 
oewspapen.  The  Department  is  traaUng 
training  expellees,  where  poaaible,  es  a 
separate  category  of  direct  selUog 
expenses,  since  training  involvas  the 
development  of  cnslomen'  psnoonel's 
opeietion  sldlls,  not  the  physical 
prnaration  and  necessary  modificatioa 
of  the  actual  mairhsnrtisw  wfaicfa 
producea  newspapers. 

Coimmnt  6    Inclusion  oflndfnct 
Selling  Sxpanaet  Allocable  to  Sfxae 
Itets;  KOfl  maintains  that  it  psported 
MLP  indirect  aelling  expenses  far  VS. 
sales  beaed  on  the  total  contraci  price  of 
eecfa  U.S.  sale,  iochisiva  of  the  vafaie  of 
spare  parts.  Accordingly,  MHI  ■»^t'»»««i»« 
that  its  calculation  of  those  indirect 
selling  expenses  pertained  to  both  LNFP 
systems  and  spare  parts  covered  by  the 
contract.  Becauae  the  sales  contracts  for 
MHI's  U.S.  sales  separately  identified 
the  value  of  spete  parts,  in  its 
preliminary  asterminstion,  the 
Department  deducted  the  value  of  spera 
parts  from  the  starting  price.  MHI  argues 
that  becauae  it  allocated  its  indirect 
selling  expenses  based  on  the  total 
contract  ptice  of  the  LNFP  and  spare 
parts,  the  Department  should  exclude  an 
allocable  amount  ibr  indirect  selling 
expenses  incurred  on  behalf  of  these 
spare  parts. 

The  petitioner  argues  that  MHTs 
srgument  that  the  indirect  selling  rate 
should  be  multiplied  by  the  price  of  an 
LNPP  less  spare  parts  is 
methodologically  inconsistent,  since  in 
any  rate-based  allocation,  the 
transaction-specific  value  to  which  the 
rate  is  applied  should  be  calculated  in 
the  same  maimar  as  the  deruminator 
used  in  the  rate  calculation  itself.  The 
petitioaer  asserts  that  the  denominator 
used  in  the  calculation  of  the  indirect 
selling  rate  includes  the  value  of  spare 
perts.  Therebre,  the  petitioner  stales 
that  it  would  be  inconsistent  to  apply 
the  rate  to  the  price  of  LNPP  int  spare 
parts.  Furthermore,  the  petitioner  argues 
that  spare  parts  are  not  sold  but  are 
included  bee-oMurge  in  the  LNPP  sale 
and  are  thus  a  selling  expense 
themselves,  and  should  not  carry  the 
burden  of  an  additional  gelling  expense. 
Accordingly,  the  Department  tdiould 
continue  to  allocate  total  LNPP  indirect 
seiUng,  expanses  to  the  total  LNFP  sales. 

DOC  Position:  The  Department 
disagrees  with  the  respondent's 
argument  that  the  Department  should 
exclude  an  allocable  amount  of  indirect 
selling  expenses  incurred  on  behalf  of 
spare  parts.  We  agree  with  the  petitioner 


that  it  trouM  faa  mathodologicslly 
inconsialant  for  the  DspartmenI  to 
muitiplT  the  price  of  UOTiaaa  spare 
parts  when  the  iiuUract  selling  expense 
ratio  Includes  indirect  aalUng  expenses 
far  spare  parts  in  the  numerator  and 
spare  parts  revenue  in  the  denominator. 

Comment  7    Interest  Bate  Used  for 
Calculation  cftrnputad  Credit  Expenses: 
MHI  arguaa  that  the  Department's 
piadioe  of  malrhlng  the  denomination 
of  Iha  lataiaat  tale  uaed  in  calculating 
imputed  credit  to  the  currency  in  which 
the  sales  era  danominated  is  not 
appUcaUa  in  this  caaa.  KOQ  explains 
that  It  is  inramaistant  with  the 
requiianant  articulatad  in  LUI-La 
ttitaUi  buhatriale.  S.pJ\.  v.  United 
States  m  F.2d  4SS,  MO  (Fad.  Or.  1990) 
fiur)  and  lnl«»tMetad  by  the  OTin 
United  Sngineering  »■  Foigjitg  v.  United 
Sttrias,  779  F.  Supp.  137S  (OT 19S1). 
aird,  996  F.Zd  1236  (Fad.  dr.  1992)  that 
the  interest  rate  used  for  imputed  credit 
accord  with  "commercial  reality"  artd 
must  be  "on  the  basis  of  usual  and 
reasonable  commarcial  behavior."  MHI 
argues  that  the  Department's  approach 
used  in  the  preUnUnary  determinatiaa  is 
inconsistent  with  the  prindplee  of 
determining  credit  expenses  based  on 
the  lowest  available  inlarest  rale,  and  on 
the  lowest  rate  of  the  country  of 
manubctuie  when  foreign  borrowing  Is 
not  available  to  the  lespondenL 

Moraover,  MHI  contends  that  the 
Depertment  ignoiee  the  coimnercial 
reelity  6a  MHI,  which  is  that  all  of  iU 
short-term  debt  was  danominated  in 
yen,  so  that  MHI  financed  its  working 
capital  and  accounts  receivable  for  both 
domestic  and  export  sales  with  yen- 
denominated  Bnanrinl  instruments. 
Mm  maintains  that  it  would  have  been 
irrational,  in  view  of  the  lower  interest 
rates  available  in  )apan,  for  it  to  borrow 
in  dollars.  MHI  maintains  that  the  use 
of  difiiBrant  intersat  rates  for  U.S.  and 
Japanese  sales  is  unressonable  siiua 
production  costs  for  LNPPs  sold  in  both 
markets  were  incurred  in  the  seme 
factory.  MHI  explains  the  circumstance 
of  sale  ad)ustmenl  far  diSsrenoes  in 
credit  terms  between  the  U.S.  market 
and  comparison  market  is  designed  to 
separate  true  price  discrimination  from 
diffcranoee  in  prices  that  arise  from 
difiiorences  in  conUMncial  credit  terms 
ineachmarkaL 

The  petitioner  argues  that  the 
Department  correctly  applied  a  U.S. 
doUar-denominated  interast  rate  to 
compute  MHTs  imputed  cndit  expenses 
on  U.S.  sales.  The  petiUooar  contends 
that  the  OepartnMnt  followed  its 
established  policy  of  basing  imputed 
credit  expenses  on  the  interest  rate  of 
the  currency  in  which  the  sales  are 
denominated  to  correctly  reflect  the 


time  value  of  U.S.  doUna,  the  currancy 
of  transaction.  The  petitioner  dtea  the 
Final  Jtani/ts  of  Administrative  Review: 
Certain  Cut-to-LanMh  Cabon  Steel  Plate 
from  Sweden.  61 FR 1S772, 80  (April  9. 
1996)  and  the  FIna/ Assii/ta  o^ 
ifdministRilrw  Review:  Certain 
Corrosion-Fetistant  Carbon  Steel  nal 
Products  from  Australia.  61  FR 14049, 
54  (March  29, 1996)  to  support  its 
argument  that  sales  are  maidud  to  the 
currency  in  wfaicfa  the  aala  is 
denominalad.  Furthaimora,  the 
petitianer  argues  that  the  Department's 
approach  is  cousistent  with  Ufl  when 
tfae  court  stated  tfaat  "the  imputation  of 
oadit  coat  itaalf  is  a  reflacticm  of  tha 
time  vahia  of  money.  *   •  •" 

DOC  PoeHion:  We  diaagree  with 
MHI's  argument  tfaat  the  Department's 
practice  of  matriring  ttie  (fanoanination 
of  the  interest  rata  need  in  cakulaling 
imputed  credit  to  thacurrcncy  in  wUch 
the  sales  are  denominated  is  not 
applicable  in  this  case.  As  cited  in  our 
February  23, 19S6,  Concurrence 
Memorandum  for  the  preliminary 
determination,  the  Depertment 
explained  its  policy  in  selecting  the 
interest  rata  applic^le  in  calculating 
imputed  credit  expenses  in  the  Final 
Determination  of  Sales  at  LTFV:  Oil 
Country  Tubular  Goods  from  Austria,  60 
FR  33551, 33555  (June  28, 1995) 
{"OCTGfrom  Austria"): 

A  oompsny  selling  in  a  given  currency 
(such  as  sales  danominated  in  dolUis)  is 
efiactiveiy  lending  to  its  purchssen  in  the 
cunency  in  wbicli  Its  receivable!  are 
denominated  (in  this  case,  in  doilan)  far  tlie 

Sriod  from  siiipment  of  Its  goods  until  the 
IB  it  receives  payment  from  its  purchaser. 
Thus,  when  sales  are  made  In,  and  future 
payments  are  ejmectad  in,  a  given  cunenar, 
the  meesure  of  the  oompeny'fl  exISQSlan  of 
credit  should  be  beaed  on  an  intareat  leta  tied 
to  tfae  currency  in  wliich  its  reosivables  are 
denoninated.  Only  then  does  eatsfaUahing  s 
measure  of  imputed  credit  reooeniaa  both  the 
time  value  of  money  and  the  eAct  of 
cuiTency  fluctuations  on  rapatrialiiig 


The  Department  disagrees  with  MHI's 
statement  that  the  interast  rata  uaed  by 
the  Deportment  is  not  in  sccord  with 
"commercial  reelity."  The  "commercial 
reality"  should  be  evaltuted  on  the 
basis  of  recognizing  imputed  credit  on 
the  time  value  of  money  and  the  eSati 
of  currency  fluctuations  on  repatriating 
revenue.  Furthermore,  at  verification  the 
Department  noted  that  MHI  had  U.S. 
short-term  borrowing  from  an  affiliated 
company.  Thus,  while  the  Department 
would  not  use  the  actual  interest  rate  of 
the  borrowing  from  an  affiliated 
institution  (as  it  is  of  questionable        *• 
arm's-length  nature),  its  existence 
indicates  the  ability  and  reedineas  of 
MLP,  in  general,  to  support  its  LNPP 
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activitiss  which  result  in  U.S.  dollar^ 
danominated  revenues  by  borrowing  in 
U.S.  dollars.  Thus,  the  Department's 
approach  is  consistent  bou  with  its 
practice  in  OCTGfrom  Austria  in  tfaat 
the  first  priority  is  to  match  the 
denomination  of  the  interest  (actor  to 
the  denomination  of  the  receivables  in 
question  and  with  IMJ  in  that  credit 
costs  are  imputed  "on  the  basis  of  usual 
and  reasonable  oommercisl  behavior." 

Comment  8    U.S.  Dollar  Short-Term 
Borrowing  from  Unaffiliated  Lenders: 
MHI  notes  that  as  otwerved  in  the  MLP 
sales  verification  report,  MLP  had  a 
small  amount  of  U.S.  dollar- 
denominated  borrowing  from  an 
affiliated  company  but  also  maintains 
that  this  fact  does  not  warrant  any 
revision  to  MHI's  reported  data.  Stating 
that  it  had  no  borrowing  in  U.S.  dollar- 
denominated  huttuments  from  any 
unaffiliated  lenders,  and  that  since  the 
Department's  normal  practice  is  to 
exclude  borrowings  from  affiliated 
lenders  in  the  computatiao  of  short-term 
interest  rales  for  imputed  credit,  MHI 
claims  that  the  affiliated  borrowing  is 
technically  irrelevant  to  the  margin 
calculations. 

DOC  Position:  The  Department  agrees 
with  MHI  that  it  is  the  Department's 
practice  to  apply  only  short-term 
borrowing  which  is  from  uiuiffiliated 
parties.  Irierefore,  the  Department  will 
not  make  any  adjustments  to  imputed 
□edit  using  the  short-term  interest  rote 
from  MHI's  affiliated  company. 

Commeift  9    Guard  Ctmanission: 
MHI  maintains  that  the  amounts  it 
reported  for  its  commission  payments 
on  the  Guard  sale  were  verified  end 
contends  that  the  values  it  reported  ore 
correct  and  accurately  reflect  the 
structure  of  this  complicated 
transaction.  If  the  Department  were  to 
modify  the  amount  of  commission 
reported,  then  MHI  argues  that  the 
Department  should  ensure  that  it  mokes 
a  comparable  adjustment  in  the  imputed 
credit  earned  by  MHI  on  the  sale. 

The  petitioner  arguee  that  verification 
confirmed  that  MHI  mlsreported  the 
total  "commission"  earned  by  SC  on  the 
Guard  sale  and  argues  that  SC  retained 
a  payment  and  mark-up,  plus  an 
additioiuil  amount  not  bctored  into  the 
commission  calculation.  In  order  to 
argue  that  the  additioiuil  amount  was 
interest  earned  on  payments  from  the 
Guard  to  SC  which  was  "kept  by  SC  in 
agreement  with  MHI,"  the  petitioner 
cites  directly  to  the  Department's 
verification  report.  The  petitioner, 
asaarts  that  even  though  the  additional 
income  was  used  to  cover  U.S.  duties 
and  brokerage,  it  should  be  included  as 
commission  expense. 


DOC  Position:  We  dissgrae  mth  the 
petitioner,  in  pert  The  direct  payment 
portion  of  the  commission,  together 
with  the  amount  of  "mark-up"  between 
the  contrai:t  value  at  which  Guard 
purchaaed  the  LNPP  and  the  invoice 
price  which  was  owed  by  SC  to  MHI. 
have  both  been  traeted  as  the  total 
commission  amount  on  the  sola.  As 
noted  in  MHI  comment  4,  above,  the 
Department  has  determined  that  the 
correct  sale  is  from  MHI  to  Guard,  and 
that  the  correct  starting  price  is  the  price 
paid  by  Guard.  We  must  therefore 
deduct  from  tfae  starting  price  whatever 
actual  soles  revenue  was  not  received  by 
MHI,  that  is,  the  mark-up  between  the 
purchase  price  between  MHI  end  SC 
and  the  amount  paid  by  Guard  to  SC 
We  disagree,  however,  with  the 
petiUooer's  suggestion  that  the 
additicHial  amoimt  of  interest  income 
earned  on  payments  from  the  Guard  to 
SC  and  kept  by  SC  in  agreement  with 
MHI,  be  deducted  from  the  reported 
gross  price.  The  majority  of  the  interest 
earned  on  the  payments  from  the  Guard 
to  SC  was  retained  by  SC  Only  a  small 
portion  of  the  interest  earned  was 
transferred  to  MLP  and  included  by 
MHI  as  a  U.S.  price  increase.  The 
amount  of  interest  income  retained  by 
SC  represents  the  time  value  of  SC 
holding  payments  from  Guard.  Our 
imputed  interest  calculations  bagin 
meesuring  credit  income/ expense  from 
the  time  payments  begin  to  be  made 
bom  SC  to  MHL  Because  we  verified 
payments  as  received  and  recorded  by 
MHI  (SC  being  an  unaffiliated  party  not 
subject  to  verification),  we  should  not 
uae  Guard's  payment  structure  to  SC  as 
the  framework  for  our  imputed  interest 
calculation.  Thus  we  should  not  include 
the  measure  of  the  time  value  of  holding 
payments  during  that  same  time  frame. 
i.e.,  ss  payments  Bowed  from  Guard  to 
SC,  in  determining  the  extent  of  the 
commission.  However,  as  a  corollary, 
we  should  not,  and  do  not,  include  the 
additional  payments  from  SC  to  MHI 
which  resulted  from  interest  income 
earned  but  not  Ixpt  by  SC  for  that  same 
time  frame — such  amounts,  becauae 
they  exceeded  the  limits  on  actual 
interest  income  agreed  to  with  MHI, 
were  turned  over  to  MHI  by  SC 

Comment  10    Cost  of  Services  and 
Materials  Provided  to  MHI's  Customers: 
MHI  dieagieA  with  the  conclusion 
stated  in  Uie  MHI  sales  verification 
report  that  the  net  value  of  free  services 
and  materials  provided  on  the  Guard 
sale  were  not  reported  in  MHI's 
response.  MHI  contends  that  all  costs 
assodaled  with  both  parts  and  services 
were  reported  to  the  DepartmenL 

DOCPosition: The  Department  agrees 
that  MHI  reported  the  costs  associated 


with  tfae  bee  parts  and  free  services,  but 
would  modify  its  conclusion  to  state 
that  MHI  did  not  report  the  net  value  of 
the  bee  parts  and  services  ss  an 
adjustment  to  tha  gross  price:  this  is 
important  because  MHI  did  provide  the 
value  of  other  bee  materials  Doth  in  the 
form  of  a  deduction  from  gross  price 
and,  alternatively,  as  on  addition  to  total 
contract  costs.  Siiice  the  Department,  in 
its  preliminary  determinatioa,  deducted  . 
siinilar  bee  options  from  the  total 
contract  price  wherever  possible, 
insteed  of  increasing  CV  by  the 
Bssodated  coats,  our  verification  report 
note  was  intended  to  reOect  that  MHI 
had  not  used  the  same  identifiable 
format  fcir  the  materials  and  services  in 
question.  Because  the  costs  of  free 
services  were  subsumed  in  the  total 
expenses  reported  to  the  Department, 
and  used  in  the  current  format  of  the 
calculations,  no  modification  to  tha  U.S. 
price  for  the  free  services  is  required. 
However,  because  the  production  cost  of 
free  parts  is  not  being  included  in  CV, 
the  total  value  of  free  materials  reported 
to  the  Department  for  the  Guard  contract 
has  been  increesed  by  the  value  for  the 
additional  free  parts  observed  at 
verification.  The  proprietory  details  are 
contained  in  the  fuly  15, 1996,  MHI 
Calculation  Memorandum. 

Coatbauaa 

Comment  1 1    Allocation  of  Further 
Manufacturing  C&A:  The  petitioner 
agrees  that  the  investigation  period  for 
I^fl  provides  an  adequate  time  frame  to 
sufficiently  alleviate  annual  fluctuations 
and  provide  a  representative  U.S.  G&A 
rate  for  MLP.  However,  the  petitioner 
objects  to  the  methodology  employed  at 
tha  preliminary  determinatioo  in 
applying  this  rate  to  individual  U.S. 
sales.  According  to  the  petitioner,  MHI 
calculated  the  U.S.  GkA  rate  by  dividing 
MLP's  total  LNPP  CftA  expenses  by 
total  LNFP  sales  revenue.  Petitioner 
protests  that  the  Deportment  inconecUy 
allocated  U.S.  GJcA  expenses  back  to 
individual  U.S.  sales  in  the  preliminary 
delBiminstion  by  multiplying  this  U.S. 
G&A  rate  by  the  costs  asaociatsd  with 
U.S.  further  manufacturing  only. 
According  to  petitioner,  the  Depertment 
has  two  remedies  available:  (1)  If  the 
Department  continues  to  accept  a  U.S. 
G*A  expense  ratio  based  on  toul  LNPP 
sales  revenue,  then  it  must  apply  that 
rate  to  the  entire  value  of  eadi  sale,  or 
(2)  the  Department  may  recalculate  a 
U.S.  G*A  rale  based  on  MLP's  LNPP 
cost  of  sales  for  the  relevant  period  and 
multiply  this  revised  rale  by  the  total 
cost  of  sales  (i.e.,  the  foreign  COP  plus 
U.S.  further-manufacturing  costs)  of 
each  transaction. 
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While  ttu  petitioner  MscrM  that  the 
Department  under^ located  U.S.  GkA 
expenses.  MHI  maintains  that  U.S.  G*A 
expenses  were  over.allocatod.  MHI 
aiguas  that  the  rate  computed  was  baaed 
on  an  allocation  of  both  GkA  and 
indirect  selling  expenses  over  MlP's 
cost  of  goods  sold  and  not  over  sales 
value,  as  petitioner  claims.  MHI  asks 
that  the  Department  utilize  the 
allocatioa  trnnule  preaantad  in  ita  case 
brief  far  puipoaes  of  the  Bnal 
determination. 

DOC  Pontion:  We  agrae  with 
pelitioaar  that  In  the  preliminary 
dateminaiian.  a  GftA  nta  which  was 
baaed  on  MLP's  total  LNPP  sales  was 
applied  to  only  the  costs  ssaocialed  with 
further  manubcturing.  For  the  final 
determination,  we  recalculated  a  GftA 
rata  baaed  on  MLP  production  coats 
.  incuiied  in  the  U.S.  and  applied  the  rate 
to  MLPs  farther  manulanhiring  costs. 
This  method  eilectively  allocates  GAA 
expenses  to  the  individual  U.S.  sales  on 
the  same  basis  used  to  calculate  the  rata. 
In  our  computation  of  the  GAA  ralB.  we 
excluded  the  indirect  selling  expenses 
that  wars  erroneously  inchidsd  in  the 
submitted  MLP  G&A  rate  used  in  the 
preliminary  determination. 

CiMnnMnt  11    The  Application  of  the 
Uajor  Inputs  Rule:  MHI  ai^es  the 
Department  misapplied  the  major  inputs 
rule  and  maintains  that  the  rule  is 
appropriate  only  in  the  ctmtext  of 
diversionary  dumping.  MHI  aivuea  that 
the  Departmeot's  application  of  the 
major  input  rule  cannot  be  reconciled 
with  the  purpoae  of  the  rule.  MHI  states 
that  major  input  prices  can  be  edfusted 
only  when  tns  Department  has  cvoeivad 
a  apedfic  allegation  of  below-coai  sales 
of  major  inputs.  In  this  Investigation, 
thaDspartment  has  not  received  any 
reqneat  bam  the  petitiaaer  to  investigate 
befaw-coat  sailes  of  major  inputs.  MHI 
claims  the  Department  requested  CXJP 
inbnnatiaa  from  MHI  suppliais  it 
deemed  affiUaled  without  the 
"reesonafale  grounds"  neoeasaiy  (or 
sudiarequeat. 

Furtliannore,  MHI  argues  that,  if  the 
Department  were  to  argue  that  its 
application  of  the  major  inputs  rule  in 
this  case  was  an  applicatian  of  the 
"tiansactlans  diaraguded"  rule,  then 
such  an  approach  would  still  be 
contrary  to  the  Department's 
administrative  practice  lor  investigatiiig 
and  adjusting  the  input  prices  for 
affiliated  parties.  MHI  contends  that  the 
methodology  employed  at  the 
preliminary  determination  differs 
radically  firom  that  used  in  other 
proceedings  initiated  since  mactment  of 
the  URAA  insofar  as  the  Department  has 
normally  defined  a  "major"  input  as  an 
essential  compooent  of  the  finished 


merchandise  which  accounts  far  a 
significant  percentage  of  the  total  coal  of 
materials,  tne  total  labor  costs,  or  the 
overhead  casta  to  produce  one  unit  of 
the  merchandise  under  review.  MHI 
refers  to  sntidumping  questionnaires 
issued  by  the  Department  in  recant 
proceedings  to  support  this  definition  of 
a  naJOT  input  MHI  argues  tliat  the 
Department* « threaholds  of  two  percent 
for  compomnts  and  five  percent  for  the 
system  are  not  representative  and  that  a 
range  of  ten  to  twenty  percent  is  more 
Tepraaantatlve. 

Petitlonar  aaaerts  that  Mm  haa 
misoonatroed  the  statute.  Petitioner 
states  that  the  statute  does  not  require 
the  Department  to  have  "reeaoitable 
grounds"  to  believe  or  suapect  that  an 
input  was  sold  at  leas  than  cost  of 
production  in  order  to  allow  it  to 
inveatigata  affiliated  supplier 
tiansatSiaas.  Patitioiier  indicates  that 
the  statute's  requirement  is  that  the 
Department  have  such  "reesonable 
grtwnds"  in  order  to  permit 
determination  of  the  value  of  the  major 
input  on  the  basis  of  information 
available  regarding  such  coat  of 
production,  citing  aectlon  773(f)  of  the 
Act. 

Petitioner  disputes  MHI's  contention 
that  the  Department's  thresholds  for 
major  inputs  of  two  percent  for 
components  and  five  percent  for  the 
system  are  arfaitrarily  low.  Petitioner 
daima  MHI's  poaitiaa  ia  based  on 
considering  only  the  relative  value  of  an 
input  compared  to  the  total  production 
coeta  of  an  LNFP,  failing  to  consider  the 
value  of  the  input  in  absolute  terms, 
which  may  be  aignificant  even  when  the 
relative  parcantaae  is  not. 

DOC  Aisition:  We  disagree  with  MHI 
that  th«  Department  inappropriately 
obtained  oast  infocmation  from  MHI 
snppliacs  dasmsd  affiliated.  MHI 
inconectly  interprets  aaction  773(f)(3)  of 
the  Act  to  maan  that  the  Dspartment 
must  have  raoaoaabis  grounds  to  believe 
or  sospsct  t£at  a  transaction  between 
two  affiliated  parties  occurred  at  below- 
coat  prioae  in  order  to  request  cost 
inlbnnaliaa  from  the  laspondant's 
affihatad  suppliers.  In  NSJC  Ud.eLal.v. 
United  Stale*.  Slip  Op.  95-178  at  14-(S 
(CIT  November  14, 190SJ  tbe  OT  ruled 
that  the  purpose  of  jsotion  773(fX3)  of 
the  Act  is  to  permit  Comiasroa  to  use 
best  evidenca  available  (i.e.,  the  cost  of 
producing  the  input)  whan  it  has 
reasonable  grounds  to  believe  or  suspect 
that  below-cast  salaa  occurred.  The 
Court  stated  that  then  is  no  support  in 
the  laxative  history  of  section 
773((H3J  of  the  Act  for  the  claim  that  the 
Department  must  have  resaonable 
grounds  to  believe  or  suspect  that 
belOw-coet  sales  ooourrad  in  ordsr  to 


request  COP  data  from  an  affiliated 
supplier. 

We  disagree  with  MHI  that  the 
DepertraanI  failed  to  apply  its  norroal^ 
"significance"  test  in  determining  that 
an  input  which  represents  at  least  two 
percent  of  the  total  cost  of  materials, 
labor,  and  overhead  far  any  one  of  the 
five  preas  components  represents  a 
major  input  in  accordance  with  section 
773(0(3)  of  the  Act.  lo  a  typical  case  in 
which  tile  subject  merchandise  only 
requires  a  few  inputs,  we  agree  that  a 
tfaiisahold  of  two  percent  for  defining  a 
major  input  appears  low.  However,  in 
this  case,  LNPPs  require  thousands  of 
inputs,  vrith  no  single  input 
representing  a  large  share  of  tbe  total 
LNPP  cost.  MHI  obtained  from  affiliatad 
suppliers  numerous  inputs  representing 
over  two  percent  of  the  total  cost  of  a 
component  (none  of  which  repreaent . 
mcHe  than  five  percent  of  the  LNPP  total 
production  cost),  the  siun  of  which 
represents  s  significant  portion  of  the 
total  LNPP  cost  of  production. 
Accordingly,  since  the  inputs  we  tested 
repreaent  the  most  significant  inputs 
used  to  produce  the  subject  LNPPs.  we 
consider  it  appropriate  in  this  instance 
to  categorize  inputs  meetiiig  the  two 
percent  threshold  as  major  inputa.  Our 
point  is  best  highlighted  by  tbe 
following  hypothetical  situation. 
Suppoae  100  percent  of  ths  inputs  to  a 
preas  were  obtained  bom  affiliated 
suppliers,  with  no  one  supplier 
providing  more  than  two  petcant  of  the 
total  Under  MHI'a  interpretation,  the 
Deportment  would  have  no  authority  to 
test  whether  affiliated  supplier 
puTcheaes  occurred  at  above  cost  prices 
even  though  100  percent  of  the  LNPP 
inputs  wore  obtained  from  affiliated 
suppliers.  Even  MHI  recognizes  tbe 
unique  nature  of  this  case  in 
datermining  what  coiutitutes  a  rrujor 
input  In  an  August  24, 1095  Utter  from 
MHI's  counsel,  MHI  stated  that: 

fWllth  respect  to  fuppliar*  of  ports, 
malarials  or  aacvtces  biootpofatsd  into  loiaB 
nswspaperuiimus,  the  Dspartment  should 
request  'affllialsd  part;"  iBionnatlaa  only 
bom  aoppUan  of  "major  Inputs"  of  parts, 
matertau  or  Mnicss  *  *  *.  Foraxampla,  if 
a  major  input  were  defined  u  tny  hifnit 
accounting  for  one  psrcant  of  total  purctaase 
pries*  *  '90  percent  of  the*  *  *  supplian 
could  be  ignored  becausa  their  sales  till 
below  this  figure. 

Comment  13    Definition  of  An 
AffUkOBd  Supplier:  Mm  argues  that  tlM 
Department  failed  to  provide  an 
explanation  of  its  selection  of  affiliated 
suppliera.  thereby  acting  unreeaonably. 
MHI  argues  that  a  statement  of  reeson 
(e.g.,  that  a  party  is  "legally  or 
oparetionally  in  a  position  to  exercise 
lestnint  or  direction  over  <an>other 
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person)"  is  required,  citing  A.  Knch  v. 
ynjted  States,  729  F.  Supp.  1360, 1383 
OT.  Instead,  the  Department's  section  D 
questionnaire  suggests  that  the 
Department  defines  "control"  in  terms 
of  sslsa  dependeoca,  insofar  as  the 
quastionnoire  requested  that  MHI  "list 
tne  major  inputs  received  fr»n  all 
affiliated  suppliers  as  well  as  from 
suppliers  that  furnish  more  than  SO 
petcant  of  their  total  aimual  sales  to 
(MHI>."  MHI  claims  the  Department 
ened  in  uaing  what  it  believes  to  be  a 
SO  percent  threshold  of  total  aimual 
salae  to  determine  affiliation  because 
sudi  a  delineation  is  excessively  low. 
lacks  predictive  value,  and  is 
inomuistent  with  the  stringent  sUtutory 
criteria  for  detonniiung  affiliation.  MHI 
states  thst  the  Deportment  should  apply 
the  criteria  listed  in  the  statiite 
including  fonnal  criteria  that  indicate 
an  actual,  legal  ability  to  exert  control: 
membership  in  a  ooipante  family, 
common  ofnoan  and  diractots; 
paitnaiship;  employarflmployee 
relationships:  and  direct  or  indirect 
ownership  or  five  percent  or  more  of  the 
outstanding  stock  of  an  ocganization. 
MHI  contends  tbst  the  Dspartment's 
greater-than-fifty-percent  sales 
dependence  test  is  cleariy  inconsistent 
with  these  other  criteria.  Because  sales 
dependeine  is  not  an  actual,  legal 
means  for  exerting  direction  or  control, 
its  predictive  value  is  potentially  leaa 
than  that  of  the  other  statutory 
affiliation  criteria.  MHI  suggesU  that  a 
vary  high  salaaKlepsndsnce  thrsahold, 
auoi  as  a  wetghteo-average  of  BO 
percent  over  four  years,  would  make  the 
Department's  affiliation  test  predictive. 

nUtioner  contends  that 
determination  of  affiliation  may  be 
beaed  on  a  doae  supplier  relationship. 
Petitioaer  quotes  the  SAA.  which  states 
"A  company  may  be  in  a  position  to 
axanjse  restraint  or  direction,  for 
sxsmple  through  rarporata  or  family 
groupings,  hanchlsaa  or  joint  venture 
agraementa,  debt  financing,  or  dose 
supplier  relationships  in  which  the 
supplier  or  buyer  becomee  reliant  upon 
ths  other".  Petitioner  eaeerU  that  a 
company  that  puicbosss  over  50%  of  s 
supplier's  sales  oould  extract  price  and 
other  conoaosians  from  tbe  supplier  by 
thnataning  to  purchasa  the  products 
from  enothar  vendor.  Becauee  audi  sn 
action  would  aavaraly  impact  the 
bosinaas  of  the  supplier,  me  purchasing 
oompeny  is  in  a  poattion  to  control  the 
related  supplier  by  exerting  restraint  or 
direction  over  tbe  supplier.  Thus, 
patitioaar  argues  thst  the  Department's 
definition  of  affiUotsd  suppliers  is  in 
aocordanoe  with  the  statute. 

DOC  Position :  The  Department  agn 
trlth  petitioner  that  determination  of 


affiliation  may  be  baaed  on  a  cloee 
supplier  relationship.  Section 
771(33KG)  of  die  Act,  fan  addraaaing 
affiliated  persona,  defines  such 
affiliation  by  the  foUo%vii>g:  "any  person 
vrho  controls  any  other  person  and  that 
other  person  wiU  be  considered 
affiliated  persons."  Section  771(33)  of 
the  Act  mokes  clesr  thst  control  sxists 
if  one  person  is  "kgalfy  or  opavUonalfy 
in  a  position  to  exsiciae  reotraiat  or 
diradion  over  the  other  paisoa" 
Puither,  the  SAA,  ot  168,  dtas  a  dose 
supplier  relationship  as  an  example  of 
such  a  situatian.  The  SAA  explaiiu  that 
"the  tnditfonal  focus  on  control 
throngh  stock  ownership  fails  to  address 
adequately  modem  busioess 
nrrnngnrntsits  which  often  find  one  firm 
opaiationallv  in  a  poeition  to  exerdse 
rastraint  or  dirsction  over  another"  and 
that  "a  company  may  be  in  a  poeition 
to  exmdse  restraint  or  direction,  for 
example  through  corporate  or  family 
groupings,  franchiaas  or  joint  venture 
agiaamants,  debt  flnandng.  or  dose 
supplier  relotionshipo  in  which  the 
sui^liar  or  buyer  becomes  reliant  upm 
the  other."  Tbase  SAA  quotatioiu  laiute 
MHTs  assartian  that  we  should 
detarmine  offiliaticm  booed  solely  on  s 
pereon's  Jago/  ability  to  exert  control 
over  another  parson- 

Esrly  in  ttifa  investigation,  we 
raquestsd  information  regarding  each 
supnlisr  identified  as  providing  MHI 
with  a  production  input  rapreaenting 
grastar  than  two  percent  of  the  total  cost 
of  manufacturing  ("COM")  far  any  one 
component  of  an  LNPP.  From  this 
infanaation,  we  ooladad  a  sample  of 
MM  suppliera  based  on  either  a 
combinaUon  of  suppliar  reliance  and 
employaa  relatiansnips,  or  on 
«ignlBriiiit  suppHsr  nlationahips  over 
an  extended  period  of  time.  We 
requested  and  were  provided  with  (XMl 
information  far  theoe  suppliera  (except 
that,  for  one  suppliar.  KOflinfarmad  tbe 
Depsitmsnt  thot  the  supplier  could  not 
segregate  costs  on  a  pioduct-spedBc 
basis,  snd  (or  two  othsn  MHI  did  not 
submit  coet  doU  becausa  it  mointainad 
that  the  auppHen  ware  not  affiliatad). 
Akfaou^  we  requested  MHI  to  list 
inputs  obtained  from  suppliera  that 
fiiiniahed  more  than  SO  percent  of  their 
total  annual  soles  to  MHI.  we  never 
iixlicated  that  this  constitutes 
affiliation. 

Our  treatment  of  dose  supplier 
relatioiiships  in  this  esse  is  not 
necessarily  an  indication  of  our  future 
practice.  Since  this  pert  of  the  law  is 
new  to  the  Depoitmsnt.  we  nead-to 
refine  our  Intarptetatinn  and  application 
of  the  doae  suppliar  proviaion  over 
time.  We  note  that  the  Department  will 
continue  to  develop  an  aiialytic 


bamaworiL  to  take  into  account  all 
factora  which,  by  themselves,  or  in 
ocmibinaUon,  may  indicate  affiliation, 
such  aa  corporate  or  family  groupings, 
franchises  or  joint  venture  agraeineots. 
debt  Bnandng.  or  dose  supplier 
ralotianahipa  in  which  the  suppliar  or 
buyer  baooines  reliant  upon  the  other.  In 
future  investigatioDS  ana  administrative 
rBvie%vs.  the  Depaitmant  may  need  to 
reanalyae  the  difiiafant  aqwcts  of  the 
Mitsubishi  gftmp  fint  evanrinsd  hare, 
bassd  on  theoe  oevalopmsnis. 

Comment  14    Pacts  Available  for 
Affiliated  Suppliers:  MHI  oigues  that,  by 
fauing  to  apply  0  reaaoaioble  affiliated 
parties  meuioaolagy,  the  Deportment 
inoorndly  relied  upon  tbe  use  of  "facta 
available"  and  Ihua  overstated  MHTs 
eatiraated  preUminarr  dumping  margin. 
MHI  maintalna  tiiat  the  Dspiutment  was 
inooiied  in  penalising  MHI  far  thoee 
suppllen  that  did  not  report  their 
ptodudion  costs  to  the  Depoitmont 
MHI  oiguee  that  the  Department  did  not 
give  due  oonsideratian  to  tbe  constiaiiits 
contoined  in  sectiao  782(d(l)  of  the 
Act,  which  provide  that  if  on  intarestsd 
party  piampthr  noUfias  ths  Depsitmaot 
that  it  is  unable  to  aubmit  tbe  requested 
infatmstioo,  tbs  Depsrtment  "shall 
consider  the  obiUty  of  tbe  inlerastsd 
party  to  submit  the  information  in  the 
requastsd  form  and  maimer  and  may 
modify  such  requirements  to  the  extent 
nooasssiy  to  avoid  imposing  on 
unreosonabla  burden  on  that  party." 
MHI  argues  that  two  of  iU  supidiata 
were  unable  to  submit  the  requastad 
information  and  that  it  promptly 
notified  the  Department  MHI  claiins 
that  it  is  affiliatad  to  neithar  of  these 
suppUsn.  One  simpUer  ststed  that  it  is 
not  in  any  way  offiUated  with  MHI  or 
subjed  to  MHTs  direction  or  rotfraint 
The  odiar  suppliar  axploinad  that  it  was 
a  amall  oumuauy  and  doae  not  maintain 
cost  records  bv  produd  lins.  MHI  aiguaa 
thst  because  the  oompeny  is  not 
.tllli«t«H  to  eitliar  of  the  two  supplisrs, 
ths  Depertmant  stumld  not  assume  that 
MHI  purchaeed  the  inputs  from  tliese 
suppUers  st  below-cost  prices. 
TharafafV,  MHI  claims  that  tile 
Deportmant  should  not  have  adjusted 
the  prices  to  MHI  from  those  suppUois. 

PeUtioiaar  claims  that  MHTa  assaition 
that  ths  Oepsitment  misapplied  facts 
available  ia  sntiialy  withaut  foundotian. 
Petitioner  aaaartijbat  by  applying  a 
waigfated-avange  affili^ad  supplier 
adjuatmant  to  the  prices  of  tha  oon- 
raporting  affiliated  sumlieis,  the 
Depattroent  adjusted  Um  non-repoiting 
olBlioted  suppliera'  prices  to  rafled  tbs 
diSarences  between  the  transfer  prioas 
and  the  costs  of  production  for  the 
reporting  affiliated  suppliers.  Petitioner 
argues  that  the  application  of  such  an 
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actual  weighted-average  coet-of- 
production  adjustment  is  a  reasonable 
and  accurate  method  of  adjusting  the 
transfer  prices  for  the  affiliated 
suppliers  thai  did  not  report  their  coct 
of  production.  Further,  petitioner  assarts 
that  the  Department  would  have  been 
justified  in  applying  advene  facts 
available  by  applying  the  hi^ieet  coat  of 
production  adjustment  available  on  tba 
record. 

DOC  Position:  We  disagree  with  MHI 
that  the  Department's  affiliated  supplier 
input  cost  adiuatmeot  constituted  use  of 
facts  available.  The  Dspartmont 
Gooputad  weagbtBd^vange  loaa 
parcentagac  for  inputs  aoquind  frcm  a 
sample  of  affiliated  suppUert  based  on 
the  transfer  prices  and  coat  of 
productioc  data  submitted  by  MHL  The 
use  of  this  sample,  we  believe,  nducad 
tlie  burden  on  MHL  We  applied  Che 
weighted-average  loaa  percsntagaa 
resulting  from  our  sample  to  the  total  of 
affiliated  supplier  transfer  prices  as 
reported  by  MHL  MHI  submitted  do 
evidence  to  support  their  assertion  that 
the  amounts  reported  to  the  Department 
as  "Affiliated  I>urchases"  (which 
rspreaents  the  base  to  which  our 
affiliated  party  adjustment  was  applied) 
includes  the  company's  purchases  bom 
either  of  the  two  suppliers  in  queetioii. 

Comment  J  5    Calculation  ofCV 
Profit:  MHI  statesthat  the  Department 
failed  to  inchida  freight  coats  in  the  total 
coats  deducted  from  contract  prices  in 
its  home  maikM  profit  calculation.  MHI 
maintains  that  by  failing  to  subtract 
freight  costs  from  home  marliet  prioas  to 
Biaasure  CV  profit,  the  Department 
overstated  tlw  CV.  profit  rata. 

MHI  also  claims  that  the  Department 
failed  to  reduce  home  market  prices  by 
the  costs  incurred  to  pack  the 
merchandisa.  MHI  contends  that  under 
the  approach  taken  by  the  Department, 
CEP  profit  calculations  should  inchida  a 
deduction  from  gross  contract  prices  of 
the  total  exmnaes  incurred  in  selling 
tlie  foreign  like  product  in  |apan, 
including  packing  expenses. 

The  petitioner  argues  that  the 
Department  did  subtract  packing  costs 
in  determining  the  CEP  profit.  The 
petitionar  .irgues  that  the  packing  was 
included  in  the  cost  of  production.  The 
petitioner  suggests  that  if  the 
Department  decides  to  deduct  packing 
firoin  home  market  prices,  then  tt  should 
recalculate  home  market  production 
coats  to  exclude  packing. 

DOC  Position:Vle  agree  with  MHI.  We 
recalculated  the  home  market  proRt  rate 
applied  in  our  CV  calculation  to  reflect 
the  deduction  of  freight  costs  bom  home 
market  sales  prices.  We  also 
recalcufated  the  CEP  profit  rate  to  refied 
the  deduction  of  home  market  packing 


costs.  Although  petitioner  argues  that 
we  included  pecking  costs  in  the  cost  of 
production  ("CX1P)"  in  our  CEP  profit 
nte  calculation,  'lie  support  petitioner 
ofiers  in  its  argument  documants  our 
Inclusion  of  packing  costs  in  COP  in  our 
home  market  profit  calculation  rather 
than  our  C£P  profit  calculation. 
Petitioner  is  incocrect  in  its  assertion 
that  ure  included  packing  costs  in  the 
C(¥  in  our  preliminary  CEP  profit  rale 
calculation. 

Comment  18    SG&A  lu  Applied  to 
Further  Manufacturing  for  Guard:  MHI 
argues  that  the  Department  erroneously 
included  selUng  axpanaaa  in  its  GAA 
expanse  ratio  for  tha  sale  to  Guaiti.  MHI 
states  that  MLP  did  not  perticipate  in 
the  sale  to  Guard  and  that,  since  the 
Department's  stated  intention  was  to 
allocate  only  MLFs  CkA  expenses  to 
the  cost  of  auxiliary  parts  ami 
installation  adivitias,  the  Dapaitmsnt's 
inciuaion  of  tailing  "p'^tw  is 
inoonacL 

DOC  Pomtion:  We  agree  with  MHI  that 
the  Dspaitment  inadvertently  included 
selling  expenses  in  its  allocation  of 
MLP's  OA  expenses  to  the  costs  of 
auxiliary  parts  and  installation 
activities.  In  one  of  MHI'a  submiaaions 
it  reported  an  MIJ>  "C^ftA  Rate"  which 
the  Department  assuined  was  based 
solely  on  CAA  expenses  and  included 
DO  selling  expenses.  At  verification,  tre 
leanted  tnat  this  rate  included  indirect 
selling  expenses.  For  tha  final 
determination,  we  adjusted  the  MLP 
C&A  rate  to  oxchide  those  indirect 
selling  expenses. 

Conunent  1 7    SG&A  as  Applied  to 
Further  Manufacturing  for  Piedmont: 
For  the  sale  to  I>iedmont.  MHI  states 
that  the  Department  double-counted  a 
portion  of  MLP's  SG&A  expenses.  MHI 
maintains  that  since  the  Department 
deducted  from  U.S.  price  indirect 
selling  expenses  which  included  an 
allocated  amount  for  common  G&A 
expenses  based  on  sales  value,  all  SG&A 
expenses  attributable  to  the  sale  were 
folly  allocated  and  deducted.  Thus,  MHI 
argues,  the  Deportment  should  not 
allocate  MLP  SG&A  expeoaes  to 
auxiliary  parts  and  installaticm, 
effectively  allocating  the  same  portion 
of  MLP's  liulirect  expeiues  to  tne 
Piedmont  sale  twice. 

DOC  Position:  We  agree  with  K<H]  that 
the  Department  inadvertently  included 
indirect  selling  expenses  in  Its 
allocation  of  MLP's  G&A  expenses  to  the 
costs  of  auxiliary  parts  and  installation 
activities.  The  explanation  for  the 
inclusion  of  the  selling  expenses  in  the 
G&A  allocation  is  addressed  in  the 
immediately  preceding  comment 
regarding  the  same  issue  applied  to  the 
Guard  sale.  MHI  is  also  correct  in  their 


assertion  that^ha  indirect  selling 
expenses  which  were  deducted  from 
U.S.  price  included  an  allocated  amount 
for  conunon  G&A  expenses.  For  the  final 
determination,  we  adjusted  the  MLP 
G&A  rate  to  exclude  those  indirect 
selling  expenses  and  we  excluded  C!&A 
expanses  from  the  indirect  selling 
exjwnsea  that  ivere  deducted  from  U,S. 
price. 

Comment  18    GS-A  Expenses  as  a 
Portion  of  Total  Further-Manufacturing 
Costs:  According  to  MHI,  the  Act  states 
that  the  starting  price  used  to  establish 
CEP  shall  be  reduced  by  the  amount  of 
any  expenses  and  profit  astodated  with 
economic  activity  in  the  United  States. 
MIfi  claims  that  the  Department  should 
not  include  G&A  expenses  incurred  by 
MHI  in  Japan  in  the  CEP,  as  these 
expenses  are  not  U.S.  economic  activity, 
but  instead  pertain  solely  to  activities  of 
MU't  corporate  administrative  staff. 

The  petitioner  maintains  that  section 
772(dH2)  of  the  Act  does  not  state  that 
only  costs  physically  incurred  in  the 
United  States  are  deductihia  fitrni  the 
CEP.  The  petitioner  statea  that  the 
statute  says  the  Department  shall  reduce 
CEP  by  the  cost  of  any  further 
manufacturing  or  assembly  including 
additional  material  and  labor.'The 
petitioner  contends  that  "the 
Department  allocates  a  proportion  of 
total  coi  porate  overhead,  including  G&A 
and  interest  expenses,  to  U.S.  fiirther 
manufacturing  because  U.S.  activities 
derive  significant  benefit  from  parent 
corporate  operations  and  oversight." 
Petitionar  also  observes  that  MHI's  G&A 
rate  was  computed  based  on  its 
consolidated  financial  statements, 
which  include  the  further 
manufacturing  costs.  Therefore, 
petitioner  concludes  that  the  MHI  G&A 
rata  should  be  applied  to  tha  ftirthar 
manufacturing  costs. 

DOC  Position:  The  Department  agrees 
with  petitioner  that  the  Miil  C^&A  rate 
should  be  applied  to  the  further 
manufacturing  costs.  As  indicated  by 
petitioner,  MHI's  G&A  nte  was 
calculated  based  upon  consolidated 
CCS  ,  which  included  further 
manufacturing  costs.  Therefore,  in  order 
to  be  mathematically  consistent,  MHI's 
consolidated  C^A  rate  should  be 
applied  to  the  further  maBuhduring 
costs. 

Comment  19    U.S.  Credit  Expenses: 
MHI  argues  that  the  Department  double- 
counted  a  portion  of  MHI's  interest 
expenses  associated  with  further- 
manufacturing  activities.  MHI  maintains 
that  the  Department  allocated  actual 
interest  expense  to  MHI's  further 
manufacturing  expenses  and  then 
imputed  interest  on  not  only  the  same 
further  manufacturing  expenses  but  also 
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on  the  actual  interest  e3q»nse.  MHI 
maintains  that  if  the  Deportment 
continues  to  consider  installation  a 
huthei^manufacturing  activity  and  to 
calculate  an  imputed  credit  ataodated 
'  with  such  further-manufacturing 
activity,  then  it  should  not  also  allocate 
an  amount  for  MHI's  actual  interest 
expense  to  theae  same  activities. 

The  petitioner  argues  that  MHI 
confuses  the  odual  corporate  financing 
coats  asaodatad  with  LNPP  operations 
with  imputed  credit  coats.  The 
petitioner  asserts  that  imputed  credit 
expenses  should  be  included  with  the 
actual  financing  expenses  in  the 
uoad|usted  CV  because  any  potential 
double  counting  is  eliminated  in  tha 
drcumstanca  of  sale  adjustment  for  the 
Imputed  cradiL  Further,  the  petitioner 
arguaa  that  because  the  Oepntmant 
oonatnicts  a  value  for  the  pnxhid  as 
imprated  into  the  U.S.,  rather  than  the 
further  manufactured  produd,  the 
Dapaitment  correctly  deduded  all 
bother-manubduring  coats  (including 
Bnmnring  expentea)  in  determining  the 
GBP  in  order  to  ensure  an  apples-lo- 
applaa  comparison. 

DOC  Position:  IIm  Department 
stressas  once  again  that  the  regular 
interatt  expense  allooatiim  and  the 
imputed  intaraat  adjustniBnts  have 
dillBrent  purpoaes  and  require 
independent  aiulyses.  See  Japan 
"Common  Issues"  comment  8.  MHI  is 
incorrad  in  its  assertion  that  by 
deducting  both  interest  and  imputed 
credit  in  our  CEP  calculation  we  have 
double  counted  the  further 
manufaduring  interest  expense.  The 
regular  interest  expense  charged  to 
further  manufaduring  rapresents  a 
legitimate  LNPP  ptodudian  coat.  The 
imputed  credit  adjustment  should  be 
applied  to  tbe  full  production  coat  of  the 
LNPP,  including  the  regular  interest 
expense.  See  MHI  comment  number  20. 
It  Is  appropriate  to  impute  interest  on  all 
produdion  costs  expected  to  be 
teooveiad  upon  sale  of  the  LNPP. 
Therefore,  the  Department  imputed 
interest  on  all  the  further  manufacturing 
costs,  including  the  actual  Interest 
expense. 

Corrunent  20    SGS'A  Applied  and 
U.S.  Credit  Expenses:  MHI  claims  that 
the  Dapaitment  should  not  have 
allocated  SG&A  expanses  to  MHTs  U.S. 
credit  expense  adjustment  Acoording  to 
MHI,  the  Department's  prelimiruuy 
determination  stated  that  its  intention 
was  to  compute  credit  on  MHI's 
produdion  activity  alone,  not  on  SG&A 
activities.  Furthermore,  MHI  maintains 
that  the  Department  did  not  calculate 
MHI's  Japan  market  credit  expense 
adjustment  based  on  production  plus 
SG&A.  According  to  MHI,  SG&A 


expenses  should  be  excluded  because 
they  are  not  production  costs  and  are 
recognized  in  the  year  In  which  they  - 
were  incurred.  MHI  also  arguea  that 
since  tbe  Department's  dot^on  to 
compute  credit  expenses  based  on 
prtxludion  costs  was  based  on  the 
requirement  in  this  industry  for 
substantial  capital  expenditures  over  an 
extended  period  of  time,  SG&A 
expenses  should  not  be  included,  as 
they  are  not  capital  expenditines  and 
are  expensed  in  the  year  in  which  they 
were  incurred. 

The  petitionar  argues  tlut  tha 
Department  should  include  SG&A  in  its 
imputed  oedit  calculation  and 
maintains  that  the  Department  applied 
the  same  methodology  to  both  U.S.  and 
home  market  Imputed  credit  coats.  The 
petitioner  alleges  that  MHI  is  confusing 
manufaduring  costs  with  production 
costs.  The  petitionar  concludes  that  the 
Department's  statement  in  the 
preliminary  determination  that  it  has 
calculated  imputed  credit  on  production 
costs  is  in  fad  reflected  in  the 
methodology  evident  in  the  calculations 
themselves,  since  tha  antidumfring  term 
"cost  of  production"  includes  talUng, 
general,  and  administrative  coats.  The 
petitiorter  maintains  that  the 
Department's  inclusion  of  these  costs 
refleds  the  fad  that,  just  like  material, 
labor,  and  fodory  overhead,  SG&A 
expenses  ore  incurred  and  must  be  paid 
over  the  lengthy  period  between  tbe 
receipt  of  the  first  installment  payments 
and  the  receipt  of  final  payment. 
Accortlingly,  the  petitionar  states  that, 
since,  on  tbe  revenue  side  of  the 
equation,  the  imputed  credit  formula 
captiues  the  whole  pricx  of  the  press 
(i.e.,  total  produdion  costs  plus  profit), 
the  methodology  should  include  all 
production  costs  on  the  expense  side  of 
the  equation. 

DOC  Position:  We  agree  with 
petitioner  that  SG&A  expenses  should 
be  charged  with  imputed  credit  coats. 
As  petitioner  states,  it  is  the  total  cost 
of  production  rather  than  manufacturing 
costs  that  should  be  assessed  with 
imputed  credit.  Because  SG&A 
expenses,  by  definition,  are  included  in 
OOP,  and  because  the  purpose  of  the 
imputed  credit  adjustmant  is  to  refied 
the  intarast  cost  asaodatad  with  the 
production  costs  Lncuriad  and  the 
process  payments  received  during  tba 
production  phase  of  the  LNPP,  it  is 
appropriate  to  include  SG&A  expenses 
in  the  imputed  credit  calculations. 
Further,  as  also  stated  by  petitioner, 
because  the  revenue  side  of  our 
calculation  captures  the  entire  LNPP 
price,  the  cost  side  of  the  calcubtion 
should  capture  all  production  costs. 


Mtll  is  mistaken  In  its  contention  that 
wa  excluded  SG&A  expanses  bom  our 
home  market  credit  caloilationa 
Appendix  Q  of  the  proprietary  version 
ofoor  preliminary  datannination  memo 
of  Febniary  23, 1996  cleariy  indicates 
that  in  our  imputed  interest  calculations 
tve  adjusted  production  costs  to  refied 
an  adjusted  "total  cost"  (whidi  includas 
SG&A). 

Cammeflt  21    Besearch  S- 
Development  Costs:  MHI  argues  that  no 
adjustment  for  its  reported  research  and 
davefopment  ("R&D")  expensaa  is 
wamnted.  MHI  maintains  that  it 
reported  tfaeia  coats  in  the  same  manner 
in  which  thay  are  noRnally  calculated 
in  its  job  coat  system.  MHI  maintains 
that  since  its  normal  businaas  practios  is 
to  calculate  R&D  coats  on  a  produd- 
spedfic  basis  and  to  allocata  auch  costs 
to  spedfic  salas  based  on  sales  value,  K 
was  oorred  for  MHI  to  report  the  coau 
to  the  Department  as  calculated  oo  that 
sameba^ 

DCX:  Position:  Ahhougfa  MHI 
allocated  R&D  coats  using  its  nonnol 
sales-value  accounting  melhodolagy,  tha 
Department  considen  such  an 
allocation  inappropriate  in  an 
antidumping  proceeding.  Whan  tibore  is 
an  allagation  mat  a  produd  is  being 
expcuted  and  sold  at  unfair  prices  (as 
compared  to  prices  in  the  exporter's 
home  market],  we  generally  coitsidar  it 
inappropriate  to  allocate  costs  Incurred 
for  manufacturing  operations  baaed 
upon  those  same  prices.  Therefore,  we 
reallocated  MHI's  R&D  costs  to  all  LNPP 
contracts  based  on  the  relative 
manufacturing  costs  incurred  for  each 
contrad. 

Conttnuotjon  of  Suspension  of 
Uquidation 

In  ac(x>rdaiice  with  sedion 
73S(cKl)(B)  of  the  Ad.  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
LNPPs  from  Japan,  as  defined  In  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrewn 
from  warehouse  for  consumption,  on  or 
after  March  1, 1996,  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Bagialar. 

Furthermore,  we  are  also  directing  the 
U.S.  Customs  Service  to  continue  to 
suspend  Uquidation  of  all  entries  of 
elements  (parts  or  subcomponents)  of 
components  imported  to  fulfill  a 
contrad  far  a  LNPP  system,  addition  or 
component,  from  Japan,  that  are 
entered,  or  withdrawn  from  warehouae 
on  or  after  March  1. 1996.  Such 
suspension  of  liquidation  will  remain  in 
efled  provided  that  the  sum  of  such 
entries  represent  et  least  SO  percent  of 
the  value,  measured  in  terms  of  the  cost 
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of  maau&cture.  of  the  sub)BOt 
component  of  which  they  are  put.  This 
detanninatioa  will  be  m«ie  by  the 
Department  only  efkar  all  entries  of  tin 
eleinents  imported  punuant  to  a  LWP 
contract  are  made  and  the  finished 
product  pursuant  to  the  LMPP  codtiact 
is  produced. 

For  this  datennination,  all  foreign 
producara/axpaters  and  U.S.  impoitsr* 
in  the  LMPP  industry  be  required  to 
prorfde  deaiiy  the  following 
inionnatiaa  on  the  documentatioa 
accompanying  eadi  entry  from  Japan  of 
eiaments  punuant  to  a  LNFP  contiaci: 
(1)  Tha  idantificstion  of  each  of  the 
elements  included  in  the  entry,  (Z)  a 
description  of  each  of  the  eiaments,  (3) 
tha  name  of  the  LNPP  componaat  of 
which  each  of  the  elements  are  part,  and 
(4)  the  LNPP  contract  number  pursuant 
to  which  tha  elemenls  are  impoitad.  Tlie 
suqiension  of  liquidation  will  remain  in 
aflisct  until  such  time  as  all  of  the 
raquiaite  information  is  praaaotad  to 
U.S.  Customs  and  the  Osparbnant  is 
able  to  make  a  datarminotlon  as  to 
whathar  the  importad  aiamaals  are  at 
laaal  50  pacant  of  tha  ooat  of 
maouMure  of  the  LNPP  component  of 
wfaidi  thay  an  part. 

With  respect  to  eatriea  of  LNPP  span 
and  rqilacement  parts,  and  uaad 
pissaui,  Emm  Jraan,  which  m  axpnasiy 
exdudsd  bom  tha  scope  of  the 
invaatigation.  we  t»ill  instruct  the 
Customs  Service  to  continue  not  Id 
suspend  Hquidatloa  of  thaae  entries  if 
they  are  sepeiately  idantiiied  and 
valued  in  tlw  LNPP  contract  porsuant  to 
which  they  are  importad. 

bi  addition,  in  order  to  ensure  that 
our  suspension  of  UquidaUon 
insbuctions  are  not  ao  broad  as  to  cover 
man:handise  imported  for  noo-subiect 
uaaa,  foreign  producers/exporters  and 
U.S.  importsre  in  the  LNFP  industry 
shall  continue  to  be  required  to  provide 
csrtiScatian  that  tha  importad 
marcfaoadiae  would  not  be  uaad  to 
fulfill  a  LNPP  contract.  As  indicated 
above,  wa  will  also  continue  to  request 
that  theae  partisa  register  with  tha 
Customs  Service  the  LNIT  oootiact 
numbsn  pinuant  to  which  sul^sct 
marrhanmsa  is  imported. 

Ilie  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  s  bond  equal 
to  the  astiinatad  amount  by  which  the 
nonnal  value  exoaeds  the  export  price, 
as  shown  below. 

The  weigh ted-average  dumping 
margin  ia  as  follows: 


Bpoitmt 


ltd. 


JSSSL 

waioMBdavaraos 

Tokyo  Kkai 
Sak^aMo^Utf.-. 

Sisa 

tS.97 

The  all  others  rate  appliea  to  all 
entries  of  subiect  meraundise  except 
for  entries  of  merchandise  producao  by 
the  respondents  listed  above. 

ITC  NolifkaUon 

b  aocardance  with  section  735(d)  of 
the  Act,  we  have  notified  tha  ITC  of  our 
determination.  As  our  final 
detefmination  is  aflbmotive,  tha  ITC 
vrill  datermine,  witiiln  45  days,  whether 
thaaa  imposts  an  causing  material 
Infmy.  or  threat  of  material  injury,  to  an 
industry  in  tha  United  States.  Uthe  ITC 
dstarminas  that  matailal  injury,  or 
threat  of  mataiial  injury,  does  not  exist, 
the  prooeeding  will  be  lairainated  atul 
all  aecurilies  poalad  will  be  rsfimdad  or 
cancaiad.  If  tha  ITC  datssmines  that 
snch  injury  does  exist,  the  Department 
will  iasiia  an  antidumping  duty  order 
dincUiig  Qistams  officials  to  assess 
antiduiiipiiig  duties  on  all  imposts  of  the 
subject  marrtiandisB  entered,  or 
withdnwn  from  warehouse,  for 
consumptian  on  or  after  the  eSactiva 
date  of  tne  suapaosion  of  liquidation. 

This  datannuiatian  is  published 
pursuant  to  section  73S(dl  of  the  Act 

Dalsd:  (oljr  IS,  loas. 
8. 


Acting  AttitUnt  SscrafeBy/br  Anport 

AdminutratioB. 
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Import  Administration, 
btanatlonat  Tnde  Administration, 
Dapaitment  of  Commerce. 
BneiWE  IMTE  July  23, 1996. 

WW  mummm  aremumim  cowtact:  v. 
bans  Dananta  or  William  Crow,  AD/ 
CVD  Enforcamant,  Import 
Administration.  Intsmatlanal  Tnde 
Administntion,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitutian 
Avanua,  N.W.,  Washinglon,  D.C  20230; 
TelephoDS:  (202)  482-6320  or  (202) 
482-0118,  respectively. 

ThaApflltaMsSWIi 

Unless  otherwise  indicatad,  all 
dtationa  to  the  statute  an  nfsrencea  to 


the  provisions  effisctive  January  1, 1005, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Rounds 
Agreements  Act  ("URAA"). 

Final! 


We  determine  thst  large  rwwspaper 
printing  presses  and  components 
tharaof  ("LNPPs")  from  Germany  an 
baiiig,  or  are  likaly  to  be,  sold  in  the 
United  States  st  less  than  bir  value 
("LTFV"),  as  provided  in  section  735  of 
thaAct 

Cmeifistoiy 

Since  the  publication  of  the 
preliminary  datennination  of  sales  at 
LT7V  (60  FR  8035.  March  1, 1996),  tha 
following  events  have  occurred: 

On  February  27, 1996,  the  Department 
diadoaed  to  the  petitioner  (Rockvrall 
Grai^iics,  Inc. )  and  the  respondents 
(MAN  Roland  Druckmaschlnen  AG 
("MRD")  and  Koenig  Bauer- Albert  AG 
("KBA"))  the  calculation  methodologiea 
used  in  the  preliminary  detarmination. 
On  Msrdi  4  and  5, 1096,  the  petiaoner 
and  MRD,  respectively,  alleged  that  the  . 
Department  made  certain  minialerial 
erron  in  its  pnliminary  calculations. 
On  March  15, 1096,  the  Department 
determined  that  none  of  tha  allegations 
constituted  ministerial  errorv.  See 
March  IS,  1996,  Merooranduro  fnm  the 
Team  to  Richard  W.  Moreland  Re: 
Allegad  Ministerial  Errors  in  the 
Calculaticm  of  the  Prelimfaiary 
Antidumping  Duty  Margin  for  MAN 
Roland  Orudanaschinen  AG. 

On  March  4  and  6. 1906.  the 
Departmant  issued  suppkmantal  cost 
and  sales  nnationnairas  to  MRD  sod  its 
U.S.  subsidiary  MAN  Roland  Inc. 
("MRU").  MHD  submitted  rasponsas  to 
these  qnastiomiairas  on  March  13, 1996. 

On  March  7, 1996,  we  met  with 
mamban  of  the  German  Ministry  of 
Economics  to  discuss  tha  status  of  the 
prooeeding. 

On  March  14, 1906,  the  Department 
tatumad  the  updated  cost  inbrmstion 
submitted  by  MRD  in  its  March  13, 
1996,  submissiaa  which  was 
determined  to  be  untimely. 

In  March  and  April  1996,  we 
conducted  verification  of  the  cost  and 
Bales  questioimaire  rasponass  of  MRD  b 
Germany  and  the  United  States.  On 
April  3  and  25, 1996,  MRD  submitted 
tlw  correctiona  to  its  response  that  wan 
prasenled  at  verification.  On  May  14 
aixl  16, 1996,  the  Oepartmsm  iasned  its 
reports  on  verification  findings.  ^ 

On  May  8, 1996,  the  Department 
received  comments  it  solicited  from 
mterested  parties  in  its  preliminary 
determination  regartUng  scope  issues. 
KBA  refiled  its  scope  comments  oo  May 
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turn 


17. 1996,  pursuant  to  the  Department's 
request  to  exclude  new  information 
datannined  to  be  filed  untimely. 

The  petitioner  and  the  respondents 
submitted  case  brtefs  on  )une  3, 1996, 
and  rebuttal  briefs  on  )une  10. 1996.  On 
June  11, 1996,  the  Department  requested 
that  MRD  revise  its  case  brief  to  exclude 
untimely  new  factual  information.  MRD 
submitted  revised  brisis  on  Juim  13, 
1906.  Tha  Departmant  held  a  public 
hearing  for  this  investigation  on  June  17, 
1996. 

Pacts  Available 

KBA  foiled  to  respoiul  to  the 
Department's  questionnaire.  Section 
776(a)(2)  of  the  Act  provides  that  if  an 
intsrciirtad  party  (1)  withholds 
bfbrmation  that  has  been  requested  by 
the  Department.  (2)  foils  to  provide  such 
information  in  a  timely  marmar  or  b  the 
form  or  maimar  requested,  (3) 
significantly  impedes  a  determination 
under  the  antidumping  statute,  or  (4) 
provides  such  information  but  the 
infbrmation  cannot  be  verified,  the 
Department  shall  use  facts  otherwise 
available  b  reaching  the  applicable 
determination.  Becauae  KBA  failed  to 
respond  to  the  Department's 
questionnaire,  we  must  use  facts 
otherwise  available  with  regard  to  KBA. 

Section  776(b)  provides  that  adverae 
iniaranoes  may  be  used  against  a  party 
that  has  foiled  to  cooperate  by  not  scting 
to  the  best  of  its  ability  to  comply  writh 
requests  for  bformation.  See  also 
Statement  of  Administrative  Action 
("SAA").  at  870.  KBA's  failure  to  reply 
to  the  Depertment's  questionnaire 
demonstrates  that  ICBA  has  Failed  to 
cooperate  to  the  best  of  its  ability  in  this 
bvestigatiui.  Thus,  the  Department  has 
datorminad  that,  b  selecting  among  the 
facts  olhertvise  available  to  KBA.  an 
adverae  infarence  is  warranted.  As  facts 
otherwise  available,  we  are  assigning  to 
KBA  the  margin  stated  in  the  notice  of 
bitiation.  46.40  percent. 

Section  776(c)  provides  that  when  the 
Departnumt  relies  on  sscondary 
information  (such  as  the  petition)  b 
using  the  facts  otherwise  available  it 
must,  to  the  extent  practicable, 
corroborate  that  information  from 
bdependent  sources  that  are  reasonably 
at  its  disposal.  When  analyzing  the 
petition,  the  Department  reviewed  all  of 
the  data  the  petitioner  relied  upon  b 
calculating  the  estimated  dumping 
margin.  This  estimated  dumping  mar:^ 
was  bssad  on  a  comparison  of  the  bid 
price  for  a  sale  of  a  LNPP  system  made 
by  MRD  to  an  unrelated  U.S.  customer 
and  the  constructed  value  ("CV")  of  that 
LNPP  system.  As  a  result  of  that 
analysis,  tha  Department  modified  the 
CV  methodology  that  the  petiUoier 


relied  upon  m  nalnnlatbg  the  eaUnuiled 
margb.  On  the  basis  of  those 
modificaUons.  tha  Dqiartment 
recalculated  the  estimated  dinnping 
margb  ami  found  it  to  be  46.40  percent. 
The  Departmant  corroborated  all  of  the 
secondary  information  from  which  the 
margb  was  calculated  during  our  pre- 
bitistion  arulysls  of  the  peUtion.'to  the 
extant  appropriate  bformation  was 
available  for  this  purpose  st  that  time. 
For  purposes  of  the  preliminary 
determination,  the  Department  re- 
examined the  price  information 
provided  in  the  petition  b  ligjit  of 
information  developed  during  the 
bvestigaUon.  and  found  that  it 
contbued  to  be  of  probative  value.  For 
purposes  of  the  final  determination,  we 
compared  the  petition  price  information 
agabst  verified  data,  and  again  found 
that  it  contbued  to  be  of  probative 
value.  See  Comment  1  of  the  "Company- 
Specific"  subaectioii  of  the  "btarested 
Party  Comments"  section  of  this  notice. 

Scope  of  Investigation 

NolK  Tha  following  Kope  languagt  rsflects 
certain  modi5cations  from  tlM  notice  of  tiie 
prelimiaary  dfitomiination.  As  vpecified 
below,  vn  luve  clarified  tlw  scope  to  include 
incomplete  U4PP  systems,  additions  and 
otKOponenls.  We  have  also  clsfiited  the  scope 
to  induda  "elements"  (otlifliwise  refiBned  to 
sa  "parts"  or  "subooopoosnts"!  of  a  LMPP 
systsm,  sdditian  orcanpoMnt,  which  lalun 
altogetbar.  coasUtute  st  least  SO  paresnt  of 
ths  coat  of  manufacture  of  the  LNI>P 
component  of  which  they  an  s  part.  We  luve 
alio  excluded  from  the  definilioo  of  the  five 
subiect  LNPP  components  any  mfeiencs  to 
ipedfic  tubcompooenls  (i.e.,  the  retareoce  to 
a  printing-unit  cylladsr  in  tito  definition  of 
a  LUIT  printiiig  unit).  In  addiUon,  we  have 
exdudad  Ilia  foUowii^  Harmooiasd  Tariff 
System  of  ths  United  Slates  fHTSUS") 
subheadings  from  the  scope:  8524.S1.30, 
8S24.52.20,  8S24.S3.20.  8524.91.00,  and 
8524.99.00.  See  "Scope  Comments"  section 
of  this  notice  sod  the  July  15. 1096  Decision 
Memorandum  to  BartMirB  Stafford  from  The 
Team  R«:  Scope  Issues  in  tlis  Final 
Dotemiinatioas. 

Scope:  The  products  covered  by  these 
bvestigations  are  laiganewspaper 
printing  presses,  including  press 
systems,  press  additions  and  press 
components,  whether  assembled  (» 
tmanembled.  whether  complete  or 
bcomplete.  that  are  capable  of  prbting 
or  otherwise  manipulating  a  roll  of 
paper  more  than  two  pages  across.  A 
.  page  is  defined  as  a  newspaper 
broadsheet  page  in  which  the  lines  of 
type  are  printed  perpendicular  to  the 
running  of  the  direction  of  the  pspsr  or 
a  newspaper  Ubloid  page  with  lines  of 
type  parallel  to  the  ruiming  of  the 
direction  of  the  paper,  b  addition  to 
press  systems,  the  scope  of  these 


bvestigations  irK:ludas  the  five  press 
system  oomponants.  They  are: 

(1)  a  printing  unit,  wUcfa  Is  any 
component  that  prints  in  monooolar, 
qx>t  color  and/or  proceas  (full)  oolor. 

(2)  a  reel  tension  paster  ("RTF"). 
which  is  any  component  that  faeda  a 
roll  of  paper  more  than  two  oawapqwr 
broadsheet  psges  b  width  into  a  subjsCI 
prbting  uiUt: 

(3)  s  raider,  which  is  a  module  or 
combbation  of  modules  capabM  of 
cuttbL  folding,  and/or  delivering  the 
paper  mm  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
b  wiilth  bto  a  newspaper  format; 

(4)  oonveyanca  and  access  apparatus 
capable  of  manipulating  a  nil  of  paper 
more  than  tvro  newspaper  broadslMHil 
pages  across  through  the  production 
process  and  which  provides  structiual 
support  and  access;  and 

(5)  a  computerized  control  system, 
which  is  any  computer  equipment  and/ 
or  software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  prbtbg  presses  or  press 
components. 

A  press  addition  is  comprised  of  a 
imion  of  one  or  more  of  tl»  preas 
components  defined  above  and  the 
equipment  necessary  to  integrate  such 
components  into  an  existing  press 
system. 

Because  of  their  sin,  large  newspaper 
prbtbg  press  systems,  press  additions, 
and  press  components  are  tsrpically 
shipped  either  partially  aasembled  or 
unassembled,  complete  or  incomplete, 
end  are  assembled  and/or  complied 
prior  to  and/or  during  the  installation 
process  b  the  United  States.  Any  of  the 
five  components,  or  colloctioa  of 
oomponente.  the  uae  of  which  is  to 
fulfill  s  contract  for  large  newspaper 
prbting  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  assembly  and/or  degree  of 
combination  with  iH»-subject  elements 
before  or  after  importetion.  is  itxduded 
b  the  scope  of  this  bvestigaUon.  Also 
included  b  the  scope  are  elamanU  of  a 
LNPP  system,  addition  or  component, 
%vhich  taken  altogether,  constitute  at 
least  50  percent  of  the  cost  of 
manufacture  of  any  of  the  five  major 
LNPP  components  of  which  they  sre  a 
part. 

For  purpoaes  of  this  bvestigaUon,  the 
following  definitions  apply  irrespective 
of  any  difforant  definition  that  may  be 
found  b  Custortis  rulings.  U.S.  Customs 
law  or  the  HTSUS:  the  term 
"unassembled"  moans  fully  or  partially 
imassembled  or  disassembled:  and  (2) 
the  term  "incomplete"  means  lacking 
one  or  more  elements  with  which  the 
LNPP  is  intended  to  be  equipped  b 
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order  to  fulfilU  contract  for  •  IXPP 
systsm,  addition  or  componant. 

This  nope  doaa  not  cow  apara  or 
raptecaoMnt  paita.  Span  or  raplacaaiant 
parts  importKl  pursuant  to  a  LNH* 
cootiact,  which  are  not  intapal  to  the 
origiDal  atart-up  and  oparatidn  of  the 
LNPP,  and  are  aepantety  identified  and 
vahnd  in  a  LNPP  conlmct,  whetiiar  or 
not  aUppad  in  comUnatlaBiirith 
ooverad  mefdundlae,  are  exchidad  from 
the  scope  of  thia  tn*eaHgatkin  Uaad 
praaaes  are  also  not  sui^ecl  to  thia 
scope.  Used  pneaes  aie  thoee  that  have 
been  pmvionsly  sold  in  an  ami's  laaiglh 
trensadian  to  a  pmchaser  that  uaad 
tlMm  to  pmdnoe  nawspapars  in  Um 
onjinaiy  courae  of  biisliieas 

Further,  thia  inveatigatian  coiars  all 
currant  and  iiiture  printiiig  tadinolot^ 
capebla  of  priming  nawspapars, 
inchiding,  W  not  UmMed  to, 
Utho^apfaic  (ofbet  or  dirsct). 
Oexoj^phic,  and  lettarpresa  syalams. 
The  products  ooverad  fa^  tills 
inveatigatiaa  are  impotted  into  the 
United  States  under  subbaedings 
M43.il. 10.  8443.11.50,  8443.30.00. 
8443.59.50,  8443.60.00,  and  S443.S0.50 
of  the  HTSUS.  Ljige  newspaper  printing 
piaaaea  nuy  also  enter  under  HTSUS 
subheedings  8443.21.00  and  S443.4a00. 
Liifge  newspaper  printing  presa 
computerized  control  sjrstems  may  antar 
under  HTSUS  subheadings  8471.49.10, 
8471.49.21, 8471.49.26,  6471.50.40. 
8471.50.80,  and  8537.10.90.  Although 
the  HTSUS  subheadings  are  provided 
ior  convenience  and  Customs  purposes, 
our  written  description  of  the  scope  of 
this  investigation  is  dispositive. 

Scope  Comments 

The  petitioner  and  the  lespandenta  in 
this  investigation  snd  the  coocumnt 
investigatioa  of  LNPPs  from  Japan 
submittiDd  coounants  in  their  case  and 
rebuttal  brie£i  on  several  scope-related 
issues.  These  scope  issues  pertain  to:  (1) 
the  treatment  of  elements  (parts  or 
subcompoaents)  of  LNPPs:  (2)  the  use  of 
the  "to  fulfill  s  contrsct"  langum;  (3) 
the  inclusion  of  HTSUS  subheeding 
8524  which  encompasses  magnetic 
tapes:  and  (4)  the  treatment  of  imparted 
merchandise  of  U.S.  origin.  Although 
certain  issues  were  raised  by  the  partiea 
within  the  context  of  either  the  German 
or  Japanese  investigation,  we  have 
coosolidatad  them  for  purposes  of  the 
final  determinations  because  the 
resolution  of  these  issues  impacts  the 
scope  of  both  investigations.  Each  of 
these  issues,  the  interested  parties' 
comments  and  the  Department's 
position  are  summarized  below.  For  tlis 
complete  discussion  and  analysis,  see 
the  July  15, 1996  Memorandum  to 
Bacfaara  Stafford  from  The  Team  Re: 


Scope  lasuaa  in  the  Final 

Datarmioations: 

1.  Bemants  of  IUFPs 

As  staled  in  the  "Scope  of 
Invastigtfion"  section  above,  the  scope 
of  the  LNPPs  iovaadgMions  covers 
LNPP  systanu.  addittoBs  and  the  five 
mafor  praas  syslam  oompooants, 
wbethar  aaaamblad  or  unaaaambied,  that 
are  capable  of  printing  or  otharwiaa 
manipulating  a  roll  of  paper  aKva  than 
two  pagH  acroaa.  Bacauaa  of  their  large 
aiae,  LNVPs  ara  typioaily  impoitad  into 
the  IMlad  Suae  in  attbar  partially 
asaamhlail  or  rfliaiaambtad  iann,  in 
muMpIa  ahjpmants  osar  an  sxtaiidad 
period  al  time,  and  nuy  require  the 
aiMKion  and  intagiation  of  non^subiect 
elamants  prior  to  or  during  the 
Installation  prooaaa  in  the  United  States. 
Consequently,  we  stated  in  our  notice  of 
initiation  that  "any  of  tha  five 
components,  or  collection  of 
componenta,  the  use  of  which  is  to 
iulfill  a  contract  far  an  LNPP  svstem, 
addition,  or  component,  regardless  of 
degree  of  disassembly  and/or  degree  of 
combination  with  non-sub|ect  elements 
beCoie  or  after  importation,  is  included 
in  the  scope  of  (theeel  investigationlsl." 
The  interpretation  of  the  intent  of  this 
language  in  the  scope  resulted  in 
significant  oontroveny  among  the 
interested  parties  in  these 
investigatioas.  Generally,  the  petitioner 
baa  interpreted  it  to  meen  that 
incomplete  components  and  their 
constituent  elements  from  a  sub)ecl 
country  are  covered  within  the  scope. 
The  lespondents  have  generally 
interpreted  our  initiation  scope 
language  to  include  only  complete 
components,  arguing  that  the  inclusion 
of  inotHnpiete  merchandise  in  lbs  scope 
would  necessarily  |»ecipitate  the 
inclusion  of  elements  wnidi  would 
conflict  with  the  Department's  industry 
support  determination. 

To  clarify  the  issue,  in  our 
preliminary  determinations,  we  staled 
that  we  interpreted  the  current  scope  to 
"include  those  elements  or  collection  of 
elements  imported  bom  s  sub)ect 
country  insofiu  as  they  constitute  any 
one  of  the  Rve  covered  components 
which  are,  in  turn,  used  to  fulfill  a 
contract  for  a  LNPP  press  system,  press 
addition  or  praas  component."  We  also 
stated  that  "individual  parts  per  se  an 
not  covered  by  the  scope  of  these 
investigations  unless  talwn  aa  a  whole 
they  constitute  a  subject  component 
uaed  to  fiilfill  an  LNPP  contract."  This 
interpretation,  however,  raised  the 
question:  si  what  point  do  the  elements 
imported  from  a  subject  country  rise  to 
the  level  of  s  LNPP  component,  sddition 
or  system  subject  to  the  scope  of  tiiese 


investigstions?  This  qtnation  was 
paiticulariy  difficult  to  answer  in  light 
of  the  complex  natun  of  tha  importation 
of  LNPPs— I.e.,  the  high  degree  of 
disaaaambly  and/or  inoompiatanaaa  and 
the  multlpla  shipnmnt*  of  parts  and 
subcomponants  in  various  combinations 
over  an  extended  period  oltinia. 
Therefore,  we  had  to  dacida  on  a 
reasonable  and  prac^Ucal  approach  in 
determining  wrnat  oonatitutaa  a  sub)ecl 
LNPP  component,  addition  or  system, 
and  in  so  doing,  establish  the  basis  on 
which  we  will  include  elements  in  the 
socMoe. 

We  considerBd  primarily  two 
altnnative  approaches  for  analjning 
what  governs  the  inclusion  of  parts  or 
subcomponents  within  the  scope  of 
these  investigations  (other  than  apan  or 
leplacamant  parts  which  an  expressly 
excluded  from  the  acope  if  they  an 
aaparatsly  identified  and  valued  in  a 
LNPP  contrsct),  and  solicited  comments 
from  interested  parties  on  the  merits  of 
these  approaches.  One  ^tproach 
considers,  on  a  case-by-case  basis, 
whether  the  impotted  parts  or 
subcomponents  when  taken  together  are 
essentially  a  U4PP  system,  sdiution  or 
componant.  This  so-called  "esaenca" 
appcoedi  focuses  on  the  question  of 
which  parts  are  moet  critical  to  the 
operation  of  the  subject  merchandise  so 
that  when  taken  together  they  cooatitute 
an  aasantially  complete  LNPP 
component,  addition  or  system.  A 
ssonid  approach  considers  the  value  of 
the  imported  parts  or  subcomponents 
relative  to  the  total  value  of  the  finished 
LNPP  component,  sddition  or  system  in 
the  United  States.  That  is,  we  would 
determine  that  the  imported  perts  or 
subcomponents  would  b»  within  the 
scope  if  they  comprised  a  certain 
minimum  percentage  of  the  value  of  the 
parts  or  suocomponents  of  a  finished 
LNPP  systam,  aoditian  or  component 
Thia  vahie  would  be  measured  in  terms 
of  the  cost  of  manufacture,  rather  than 
price,  because  (1)  we  are  primarily 
concerned  with  where  the  actual 
roanubcturing  is  occurring  and  not  the 
matliet  value,  and  (2)  the  imported 
elemmts  are  not  normally  priced 
seperately  from  the  LNPP  which  they 
comprise  in  the  ordinary  course  of 
business. 

b  general,  the  interested  patty 
comments  rscaived  on  this  issue  reflect 
widely  diveiging  views.  The  besis  of  the 
jxntroveray  among  the  partiea  canten 
on  the  interpretation  of  the  following 
excerpts  fnnn  the  current  scope 
language:  (1)  "regardless  of  degree  of 
disassembly  and/or  degree  of 
combination  with  non-subject  elements 
before  or  after  importation;"  and  (2) 
"individual  elements  when  taken  as  a 
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whole  constitute  a  subject  component." 
The  petitioner  views  this  language  as 
nacaaaarily  referring  to  both  complete 
and  incomplete  components  given  the 
nature  of  the  imported  merchandise, 
and  proposes  that  the  Department 
clarify  the  acope  to  include  incomplete 
merchandise  from  a  subject  country 
inaobr  as  it  includes  any  one  of  18  key 
elementa,  which  it  defines  to  be  critical 
to  the  functioning  of  a  LNPP.  iCBA  and 
the  respondraits  in  the  Japan 
investigation,  Mitsubishi  Heavy 
Industries,  Ltd.  ( 'MHT')  and  Tokyo 
Kikai  Seisakusfao.  Ud.  ("TKS"),  view 
the  scope  language  as  referring  to 
complete  merchandise.  Alternatively, 
KBA  argues  for  a  value  test  whereby 
imported  elements  would  be  covered  if 
th^  value  exceeded  at  least  60  percent 
of  the  value  (or  SO  percent  of  the  cost) 
of  the  finished  systmn  (or  at  least  90 
percent  of  the  value  of  any  individual 
LNPP  componant),  while  MHI  advances 
arguments  for  an  essence  approach  that 
would  be  predicated  upon  the 
importation  of  all  elements  which  it 
defines  to  be  critical  to  the  functioning 
of  a  LNPP.  MRD  generally  supports  an 
essence  apptoach  assessed  on  a  case-by- 
caae  basis  but  hvon  maintaining 
ilaxibility  on  the  issue,  while  TKS  ofiets 
no  optian,  arguing  that  both  approaches 
would  ranilt  in  the  unlawful  expansion 
of  tha  scope  to  include  parts  and 
suboomponants. 

We  agree  with  the  petitioner  that 
incomplete  mrachandise  by  necessity 
must  Iw  included  in  the  scope  of  these 
investigations.  Given  the  vary  large  siae 
of  LNPPs  and  the  complex  importation 
process,  complicated  by  the  further 
manufacturing  andJor  installstion 
activltiea  paHbrmed  in  the  United  States 
by  the  leapondents.  it  was  the 
bepaitment's  intent  to  uae  the  language 
at  issue  to  avoid  creating  loopholes  for 
drciunvenlion,  including  those  arising 
from  difforing  degrees  of  completeness 
of  the  imported  merchandise.  The 
Department  is  conoamad  that,  because 
of  ma  gnat  niunbar  of  parts  involved, 
there  is  the  potential  that  a  party  may 
attempt  to  exclude  its  merchsndise  from 
the  scope  of  these  Investigations  on  the 
basis  of  a  lack  of  completion.  From  the 
Department's  standpoint,  it  is  not  (and 
never  has  been)  the  individual  elements 
per  ae  that  are  the  issue,  but  the 
combinatioa  of  these  elements  that 
would  rise  to  the  level  of  covered 
mercfaandiae  whether  by  eaaence  or  by 
value  (i.e.,  the  sum  of  iropartations 
pureuant  to  a  LNPP  contract,  not  tha 
individual  importetions  or  parts 
themselves).  Given  the  significant 
controversy  that  has  been  guuaiated 
over  tha  aoope  of  thaaa  invaatigatioos. 


we  believe  that  clarification  of  the  acope 
is  warranted  in  this  case.  We  note  that 
the  Department  has  the  authority  to 
clarify  tha  scope  language  at  any  time 
during  an  investigatian.  See  final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Small  Dtameter  Seamiest 
Carbon  and  Alloy  Standard,  line  and 
Pressure  Pipe  from  Holy,  60  FR  31981, 
31964, 31967  Oune  19, 1995):  Minebea 
Co..  Ud.  V.  United  Stales,  782  F.  Supp. 
117, 120  (GIT  1992):  and  Kem-Uebers 
USA  V.  United  States,  881  F.  Supp.  618 
(OT 1995). 

Tha  paitiaa'  diverging  viaws  on  the 
appraadi  tha  Dapaitmant  should  pursue 
in  reeolving  the  issue  attests  to  tha  fact 
that  there  is  no  perfect  solution  to  the 
problem.  The  selaction  of  one  or  the 
other  approach  for  purpoaes  of  the  final 
detatmtaiatimis,  howavar,  is 
unavoidable  if  our  scope  is  to  have 
reasonable  clarity  and  administrability, 
given  the  complexity  of  the  importatian 
of  the  subject  merchandise  and  the 
potential  far  drcumvantion.  The  pursuit 
of  rither  approach  oaceaaitetea 
clarification  of  the  scope  to  include 
explicitly  incomplete  Japanese-  or 
German-origin  LNPPs.  Given  that  the 
minimum  level  of  scope  coverage  is  sny 
of  the  five  LNPP  components,  both  the 
essence  and  value  approaches  must  be 
examined  on  a  component-specific 
besis. 

The  essence  approach  has  superficial 
appeal  because  it  seeks,  in  principle,  to 
capture  what  a  particular  subject  IJ4PP 
component  actually  is — j.e.,  the  "heart" 
of  it  However,  the  infbnnation  obuined 
from  the  interested  parties  and  other 
aources  make  it  difficult  if  not 
impossible,  to  stete  that  a  particular 
element  is  the  "essence"  of  a  LNPP 
component  In  past  cases  in  which  the 
numoer  of  perts  and  aubcomponents 
comprising  the  subject  merchandise  was 
limited,  we  have  identified  specific 
elements,  or  groups  of  elements,  as 
constituting  the  "whole"  or  "essence" 
of  the  sidiject  merchandise.  Sea  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bicydetftom  the 
People's  Bepublic  ofCStino,  61  FR  19026 
(April  30. 1996);  Final  Determination  of 
SfUes  at  Less  Than  Fair  Value: 
Professional  Electric  Cuttirtg  Totds  and 
Profmiotml  Electric  Sanding/Grinding 
Tools  from  Japan.  58  FR  30144  (May  26, 
1993);  and  Final  Determination  o/ Solas 
at  Less  Than  Fair  Value:  Gene 
AmplificatHin  Thermal  Cyders  and 
SubamemUies  Thereof,  from  the  United 
Kingdom,  56  FR  32172  Quly  15,  1991). 
In  this  case,  however,  given  the  large 
number  of  parts  and  subcomponents 
which  are  combined  to  produce  a 
subject  LNPP  component,  we  believe 
that  it  la  impoasihle  to  conclude,  far 


example,  that  a  side  frame  or  a  biankel 
cylinder  ia  the  "essence"  of  s  printing 
unit  as  soggastad  by  the  patitionar. 

Added  to  the  difficulty  of  aooqiting 
tha  petitioner's  "eaaence"  propoaitiaB  In 
general  is  the  (act  that  many  of  the 
critical  elements  identified  by  the 
petiticmer  individually  represent  an 
insignificant  portion  of  this  total  value  of 
the  INPP  component  of  which  they  am 
part,  and  the  identification  of  named 
elements  may  require  modification  over 
time  due  to  technological  advances. 
Furthermore,  than  is  the  imnaolved 
quastian  of  whether  a  critical  alaniant 
would  constitute  tha  "aoaanca"  of  a 
Bub)ect  compooeot  if  it  itaalfvrara 
inoomplate  in  some  minor  way.  In  other 
words,  the  problem  bced  in  this  case  is 
qualitatively  unlike  the  prablams  boed 
in  the  other  cases,  cited  above,  where  it 
was  possible  to  raduoe  the  "essence" 
definition  to  a  single,  non-contredictary 
definition. 

Tberafbre,  if  no  single  element  csn  be 
idffiitified  as  the  "essence"  of  a 
particular  LNPP  component,  and  if 
requiring  that  all  of  the  "easantlal" 
elements  listed  by  the  petitioner  or 
other  parties  be  of  subject  country  ori^ 
would  unaooeptably  limit  tha  intended 
acope  of  theae  investigations,  than  tha 
"essence"  approedi  is  unworkable. 

We  believe  that  the  value  approach  is 
consistent  predictable,  aiul 
administnble.  According  to  thia 
approadi,  imported  elements  are 
covered  if  they  constitute  a  cattain 
minimum  percentage  of  the  value,  based 
on  the  cost  of  manufacture,  of  the 
particular  component  of  which  they  are 
apart  We  acknowledge,  however,  that 
in  order  to  perform  the  value  test,  we 
will  have  to  wait  until  after  all  of  the 
efements  comprising  the  LNPP 
component  an  imported  and  the  LNPP 
oomponent  is  produced,  and  that  we 
will  suspend  liquidation  on  all 
imported  elements  in  the  meantlma.  b 
addition,  the  argument  has  been  made 
that  the  value  approach  is  more 
uncertain  with  respect  to  duty 
aaaeaamant,  as  all  shipments  would 
need  to  be  completed  before  the  value 
test  on  a  finished  product  basis  would 
be  aaasaaad.  However,  we  note  that  this 
would  also  be  true  if  we  took  the 
"essence"  approach,  in  that  the 
identification  of  critical  elements  ocnild 
only  take  place  after  all  importations 
have  been  made. 

Furthermore,  we  have  instituted  tha 
concept  of  a  value  test  in  the  past  where 
the  nature  of  the  merchandise  and  its 
importatian  lent  itself  to  circumventioii. 
See  Final  Determination  at  Sales  at  less 
Than  Fair  Value:  Cellular  Mobile 
Telephones  and  Subassemblies  from 
fapan.  50  FR  45447,  4S448  (Odobar  31. 
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198S);  and  Mitsubahi  Elec.  Corp.  v. 
Uniled  Slates.  8S8  F.2d.  1577,  1S82 
(Fed.  Or.  1990). 

In  thif  caM,  axerdnng  our  diacreUon 
to  develop  an  administtable  acope.  wa 
datennine  thai  if  the  sum  of  the  value 
of  eleaienta  imported  to  fulfill  a  LNPP 
contract  is  at  laaal  SO  peraeni  of  the 
value,  meaaored  in  terma  of  the  coM  of 
manufaciuTS,  of  any  of  the  five  named 
componanta  covered  by  the  acope  into 
which  Ifaey  are  incorpoalad.  tbao  the 
imported  alamenta  an  covered  by  the 
acqpe.  An  individual  companent  ia 
ooinrad  by  the  aoopa  if  the  impated 
alamenta  oompriaing  it  iwpnaaBt  at  laaat 
SO  parcant  of  the  vahie  oilhe 
coDpooant.  even  if  the  '•"^'^TUt 
puisuanl  to  which  the  eiaaaBts  era 
impaled  ia  for  an  entire  LNPP  ayitam 
and  the  remaining  onmpnienta  are  not  - 
within  the  acope. 

We  baUeve  that  thi«  SO  paront 
thraahoid  ia  a  workable  atandaid  and  ia 
■ufltdently  dgnificant  to  captuie  certain 
critical  elementa  aa  well.  We  alao 
believe  that  pursuing  the  value  teat  on 
the  baais  of  coat  of  maniifactme.  rather 
than  price,  ia  leaa  auaoeptible  to 
manipulation  and  more  readily 
traceable  to  company  recorda  becauae 
the  imported  elementa  an  normally  not 
priced  separately  from  the  LNPP  which 
they  compriae  in  Itie  ordinary  courae  of 
budneaa. 

In  addition,  given  our  lejection  of  the 
eaaanoa  approach  for  the  purpose  of  the 
acope,  we  believe  that  ioduding  any 
raigiBnoea  to  apedfic  suboomponeala  of 
covered  compooeata  (i.e.,  printii»-unit 
cylinder)  in  the  definition  of  the  five 
covered  coroponenta  would  be 
improper.  Therefarv,  we  have  axcludad 
tham  from  the  acope. 

Baaed  on  the  tangoing  analyaia,  we 
have  clarified  the  acope  to  induds 
incomplete  LNPP  aystems,  additiona  or 
compooanta.  For  the  reaaons  explained 
above,  we  note  that  thia  doea  not 
conBtituta  an  "axpanaion"  of  the  acope. 
aa  the  reapondenta  allege,  but  merely  a 
neceaaary  clarificatiao. 

For  purpoaea  of  thaae  inveatigationa, 
incooqilale  tNFPa  wiU  be  definwl  M 
any  aiaoMat  or  Doup  of  elaomala  of  a 
LNPP  ayalam,  additioo  or  Compooaot 
that  are  imported  from  a  aub^ad  country 
lacking  one  or  more  elementa  needed  to 
fulfill  a  contract  for  a  LNPP  ayatam, 
addition  or  componanL  Such  elementa 
would  be  covered  by  the  acope  of  thaae 
invealigalianaif  thm  rapraaeni  at  laaal 
SO  percent  of  the  value,  naaauiBd  in 
tarma  of  the  coat  of  manufactun,  of  the 
finiahad  component  of  wiiich  they  are  a 
part  Therefore,  aa  stipulated  in  the 
"OMitiniiation  of  Suapanaion  of 
Uquidatiao"  aectiaa  of  thia  notice,  we - 
«e  inatrucOng  the  Customs  Service  to 


suspend  liquidation  on  all  antriea  of 
elementa  of  LNPP  components  imported 
to  fulfill  a  oootract  for  a  LNPP  system, 
addition  or  component,  in  order  to 
assess  the  cost  (M  manuiactuie  of  theee 
imports  relative  to  the  cost  of 
manufartUM  of  the  finished  component 
of  which  they  on  part.  The  50  percent 
value  teat  %riU  be  adminiatered  by  tlie 
Depaitmant  aflar  all  antriea  of  such 
mtfchandiae  have  been  made  and  the 
compooant  of  wUdi  they  aia  part  ia 


To  bcilitate  the  Department's 
paifcraianoB  of  the  vahie  teat,  all  foreign 
prodaoara/aKporten  and  U.S.  importera 
in  tba  LNPP  iadualiy  shall  be  rei^dred 
to  pnivida  daarh  the  following 
information  on  the  doaimantation 
accompanying  aadi  anHy  from  Gennany 
and  fapan  of  elements  pursuant  to  a 
LMPP  contract:  (1)  the  identification  of 
aadi  of  the  elements  included  In  the 
aolry,  (2)  a  daacriptian  of  each  of  the 
elamants,  (3)  the  name  of  the  LNPP 
nompanent  of  which  eech  of  the 
elements  an  part,  (4)  the  LNPP  contract 
number  purauant  to  which  the  elementa 
are  imported.  The  suspension  of 
liquidalian  %*ill  remain  in  afisct  until 
such  time  sa  all  of  the  reqfuisite 
infannatian  ia  praaanUid  to  U.S. 
Customs  and  the  Dapaitment  is  able  to 
make  a  deleiminetion  aa  to  whether  the 
imported  elementa  are  at  least  SO 
percent  of  coat  of  manubcture  of  the 
LNPP  companent  of  which  they  are 
part. 

Z.  "To  Fulfill  A  ContracT  Ijngniig.  in 
the  Scope 

The  current  aqope  of  theae 
inveatigatiaas  dee  suiriect  merchandise 
to  a  contnot  for  the  aala  of  a  U4PP 
system,  addition  or  component,  and  the 
iaaue  has  bean  raiaad  by  one  laapoodant 
aa  to  wrhalhar  such  proviaion  ia  twful. 
Specifically,  MHI  aiguea  that  the  "to 
fulfill  a  contract"  provision  in  the  acope 
definition  incorrectly  applies  the 
antidumping  law  and  the  issiissiimiil  of 
antidumping  duties  to  contracts  instead 
of  pttsdiicta.  oealaa  an  unacceptable 
uooBtainty  aa  to  the  scope  of  products 
covered  by  these  fanwatigrtinns,  uid 
liaka  being  ovatioduaiya.  The  petitions 
arguea  that  the  Dapartmant  haa  not 
appUad  the  antidnmniog  law  to 
nnntrarla  U  sasarti  that  iIia  Ltnginfl.  «» 
iaaue  doea  not  mean  that  the  contract 
itself  is  the  subbed  of  the  inveetigalion, 
although  it  ia  an  hidiapanaabb 
oonatdaration  ta  the  Invaatigation 
becauae  it  detetminea  the  price. 

We  disagree  with  the  reapoodent  A 
contract  is  neither  the  obiect  of  our 
invastigationa,  nor  the  oi^ect  of  tlie 
asaeeament  of  tarifh.  Instead,  a  contract 
is  a  documentary  irtstrumant  for 


focilitating  the  identification  of  the 
subject  merchandise  for  the  assessment 
of  duties  arising  from  an  antidumping 
order.  As  such,  a  contract  is  similar  to 
cuatoms  entry  forms  snd  compsny 
invoicaa  commonly  used  in  the  process 
of  liquidating  foreign  products  entering 
the  customs  territory  of  the  United 
States.  Therefore,  we  disagree  with 
MHI'a  contention  that  the  Dapartmant 
would  be  rapladng  pioducta  with 
contracts  as  the  ot^ect  of  the 
investigation. 

Given  the  complex  nature  of  the 
importation  of  thia  product  (i.e.,  a  high 
degree  of  diaaaaambiy/incomplatanesa, 
and  multiple  shipments  of  innumerable 
parts  and  subcomponents  over  sn 
extended  period  of  time),  the  reference 
to  a  LNPP  canlnct  In  this  context  ia  the 
only  admlnistiable  meana  of  identifying 
the  sub}sct  marchandlae.  Therefore,  we 
have  continued  using  the  "to  fulfill  a 
contract"  language  in  the  scope  and  in 
our  continuation  of  suspension  of 
liquidation  instructions  to  the  Customa 
Service. 

3.  HTSUS  Subheading  8S24 

MHI  maintains  that  the  Department 
should  smend  the  scope  of  theee 
inveatigBtiona  to  exclude  thoee  tariff 
categories  that  mcompaaa  magnetic 
tope    i.e.,  HTSUS  numben  8524.S1.30, 
8524.92.20. 8S24.S3.20, 8324.01.00  and 
8524.fl0.0»-becauae  the  anbfact 
marcfaandiae  doea  not  indude  magnetic 
tape.  According  to  MHL  the  only 
oompanant  covered  by  the  acope  that 
could  poaaibly  indude  audi  a  product, 
the  oampiitaruad  control  intem, 
inataad  Includaa  hard  and  floppy  diaka. 
MHI  oontanda  that  if  the  Department 
indudea  the  HTSUS  claaaificationa  tot 
either  magnetic  tape  or  other  generic 
computer  componants,  it  will 
Inapptopriataly  interfere  with  the 
Uoiiidatian  of  a  multitude  of  caa4>utar- 
related  producta  that  are  not  talevant  to 
the  LNPP  faiveatigationa. 

HTSUS  8524  covers  "ncorda,  tapes 
and  other  recorded  media  lor  sound  or 
other  similariy  rsoordad  phenomena, 
Inclodiag  malTicaa  and  matan  for  tlw 
prodacUan  of  recorda,"  but  axduding 
photognpfaic  or  dnam^jpapUc  goods. 
The  aboire-apadfiad  HTSUS  numbers 
currently  induded  in  the  aoopa  lafsr  to 
"other  manstic  lapea,"  "other  video 
tape  raGordiiiga"  and  "other  taoonlad 
media  far  reptodudni  ptenoniena  other 
than  aound  or  image.   krSDS  8524  waa 
induded  in  the  acepe  at  tlM  initiatian 
stage  of  thaaa  inveatigationa,  purauant  to 
a  cuu»eisation  wiOi  me  Netional  Import 
Spedaliat  wtio,  at  that  time,  advised  the 
Depaitmant  that  the  LNPP  computerized 
control  system  may  enter  the  U.S. 
Customs  tairitory  under  the  HTSUS 
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subheading  8524.  See  )uly  20, 1905.    . 
Memorendum  to  the  File  Rs:  Scope 
Definition-Discusaion  with  National 
Import  Specialist:  and  the  February  15, 
1996,  Memorandum  to  the  File  Re: 
HTSUS  Subheedings. 

Pursuant  to  further  conversations 
with  the  National  Import  Specialist  for 
the  merchandise  st  issue,  we  Isemed 
that  imported  software  or  media 
regardlsas  of  application  ia  aeparately 
idaotifiad  in  the  HTSUS  for  Customa 
valuation  purpoaea.  and  that  records, 
tapaa  and  other  recorded  media  of 
^tMiling  8524  remain  daaaified  under 
that  haediiu,  whether  or  not  they  are 
entered  wiui  the  appantua  for  wdiidi 
they  are  intended.  Therefore, 
theoretically,  computer  subcomponents 
such  as  the  software  daatined  for  uae  in 
a  LNPP  could  be  classified  as  "other 
lecorded  media"  under  HTSUS  8524. 
However,  in  practice,  this  daasification 
may  not  neossaarily  apply  to  LNPPs.  We 
note  that  tlwre  ia  no  evidenoe  on  the 
record  of  these  proceedings  at  the 
present  time  indicating  that  the  software 
of  oamputariaad  control  aystama 
fanportad  to  fiilfiU  LNPP  oomtracls  is 
entered  under  the  HTSUS  subheading  at 
israe. 

Our  practioe  In  cralUng  the  acope  of 
any  imraaligatian  ia  to  iiichide  language 
that  statea  mat  "(allthov^  the  HTSUS 
suhheedings  are  {Hovided  Cor 
convenience  and  Customa  purpoaea,  our 
written  description  of  the  scope.  .  .is 
dispositive."  This  languags  meana  that 
it  is  the  descriptlan  of  the  meFchandiae, 
and  not  its  Customa  daaaification.  that 
ia  controlling  fnr  the  aaaaaamant  of 
antidumpina  dutiea.  Therefore, 
ootwilliatanding  the  HTSUS  numbara 
under  wfaidhthe  software  of  a  li4PF 
compulerind  control  system  is 
impotad  from  Germany  or  Japan.  It 
would  be  covered  if  it  met  the  criteria 
aet  forth  in  Scope  Comment  l  above. 

In  this  caae.  however,  beceuae  we 
have  no  evidence  on  the  record  to 
indicate  that  computer  control 
suboomponants  are  imparted  under  the 
category  at  iaaue.  we  aee  no  need  to 
continue  to  indude  the  abave«iedfied 
HTSUS  nondMTS  in  the  acope  of  thaae 
InvaotigBtiaaa. 

Theiefare,  we  have  exdudad  them 
bora  the  acope  of  theae  Investigations 
for  purpoaea  of  flia  final  datanninatioas. 

4.  U.S.-Otigin  Gooda  Satuinad 

KBA  lequaau  darificaUan  that  U.S.- 
origin  elementa  and  componanta  would 
not  be  aul^ad  to  antidumping  dutiea  if 
any  era  raimported.  In  accotdanoe  with 
the  HTSUS  which  providea  that  such    ' 
"U.S.  goods  rstumed"  an  not  sub^  to 
any  diitlaa. 


HTSUS  9801  generally  providea  that 
articles  prodticed  in  and  exported  from 
the  United  Stales  and  subsequently 
returned  to  the  Unitsd  States,  without 
having  been  advanced  in  value  or 
improved  in  condition  by  any  process  of 
manufacture  or  other  meens  while 
abroad,  ore  exempt  irom  duties.  HTSUS 
9802  generally  provides  that  artides 
returned  to  the  Uniled  States,  after 
having  been  exported  to  be  advanoad  in 
value  or  improved  in  condition  by  any 
process  of  manufacture  or  other  means, 
are  dutiable  on  the  value  of  the 
pnossaing  conducted  outside  of  the 
United  Statea.  Aitidea  returned  to  the 
United  Statea  (hat  have  not  loat  their 
physical  identity  end  have  not 
undergone  such  advancement  in  value 
or  improvement  in  condition  abroad, 
except  aasembly  and  oparaUons 
inddental  to  that  assembly,  wrould  be 
subject  to  duties  on  the  value  of  the 
imported  ortide  less  the  cost  or  the 
value  of  the  U.S.  content 

Therefore,  under  HTSUS  9801.  the 
respondent's  proposition  is  valid  if  the 
U.S.-origin  elements  are  returned  to  the 
Uniled  States  in  the  same  manner  as 
they  were  exported  from  the  Uniled 
States.  Under  HTSUS  9802,  the  issue  is 
less  dear  for  antidumping  purposes. 
While  U.S.  Cuatoma  law  providea  for  a 
partial  exemption  of  duty  for  U.S.- 
articles  sent  abroad  for  prooaaaing  or 
assembly  and  returned  to  Ae  Unitad 
States,  the  Depettment  has  oonduded  in 
the  past  that  the  general  rule  applicable 
to  ordinary  customs  duties  is  not 
controlling  with  rasped  to  anUdumping 
duties,  and  that  the  Unitad  States 
Cuatoms  Service  American  Goods 
Returned  ("AGR")  program,  pursiunt  to 
HTSUS  0802.  is  subjed  to  the  collecdan 
of  antidumping  dutiias  on  the  full  value 
of  the  marmandiaa,  inchiding  the  U.S. 
portion.  The  Department  has  stated  that 
any  interpretation  which  sought  to  limit 
the  application  of  aitfidumping  dutiea 
on  ACai  gooda  to  the  faroign  content 
would  be  fatconaistant  with  the 
Depattmenf  a  statutory  mandate  to 
aaaaaa  airtidumping  dutiaa  on  the  extant 
to  wfaidi  the  normal  value  ("NV") 
(previously  referred  to  as  "foreign 
market  value")  exceeds  the  export  price 
(previously  retarred  to  es  "United  States 
price").  ApplioaUoo  of  antidumpiag 
duties  only  on  the  faraipi  prooaaaing  or- 
content  portion  of  dw  import  mi^ . 
mean  that  the  margin  of  dumping  would 
not  be  fuUy  otbat  See  Final 
Detanninotion  <^  Sales  at  Less  Than 
Fair  Value:  Cartajn  Gvrosion-fiesiatant 
Carbon  Stee/  Produds  from  Caoa^  (58 
FR  37099,  July  9, 1993),  as  affirmed  by 
the  Binational  Panel  under  the  United 
Stotea-Canada  Free  Trade  Agreement  (In 


theUattarof:  Certain  Corrosion- 
Besittaat  Carbon  Steel  Producta  from 
Canada:  USA-03-1 904-03  (Odober  31. 
1994)). 

In  other  words,  if  the  U.S.-origin 
elements  wrere  combined  with  other 
elements  prior  to  reimportation  into  the 
United  Statea  to  produce  a  subjed  LNPP 
in  accordance  with  the  criteria  set  bitii 
in  Scope  Comment  1  above, 
antidumping  duties  would  be  aasasaed 
on  the  full  value  of  theiraport,  induaive 
of  the  U.S.  content  Therefore,  beaed  on 
the  foregoiog  analysis,  vre  have  not 
darlfied  the  acope  in  the  manner 
auggaatadlqrKBA. 

Period  of  bnrettigation 

The  P(»  far  MRD  te  July  1. 1903 
through  Jima  30. 1995.  See  Pr^iminarjr 
Ortarmination  ^Saies  at  Lea  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Compormis  Thereof, 
Whether  Asseaibled  or  Unassembled, 
from  Germany.  61  FR  8035,  March  1, 
1996)  ("LNPRi  Preliminary 
DetermiitaUon  "\. 

Product  Comparisons 

Although  the  home  market  waa 
viable,  in  aocofdance  with  aadian  773 
of  the  Ad.  we  beaed  NV  on  CV  bacanae 
we  determined  that  tba  particular 
market  situatioo,  vdiidi  taqulrsa  that 
the  subjed  merchandiaa  be  famh  to  each 
cuatomer's  spedficaUooa,  doea  not 
pennlt  proper  price^o-prioe 
compariaons.  See  LNPPs  Pr^iadnary 
DeUu  uiinotion . 

Pair  Value  Comparisons 

To  determine  whether  MHO'S  salea  of 
LNPPs  to  the  United  States  were  made 
at  LTFV,  we  compared  Constiuded 
Export  Price  ("CEP")  to  tiie  NV,  es 
deeoibad  in  the  "Coostnicted  Export 
Price"  and  "Normal  Value"  aacUoas  of 
thia  Dotica.  In  accordance  with  section 
777A(dXlKANa).  we  cakulalad 

^,mn,mntiimi,tjmr(llr  CSPs  Iwilidl  la  this 

caae  wan  ayuunyatous  with  modal- 
spedfic  C8P4  far  oampartaon  to 
transediaa.«peciflc  NVa.  SaeLNPn 
Pi^iminary  Determination. 

Coattruded  Export  Price 

MRD  raportad  its  sales  aa  either  CEP 
or  EP.  We  claaaifiad  all  of  MRU's  salaa 
as  CEP  salea  becauae  ila  alBliatad  US. 
aaba  agant  acted  as  mora  than  a 
procaaaor  of  salea-nlatad 
(Socumantatian  and  a  communicatian 
link  with  tba  unaffiliated  U.S. 
customere:  and  die  U.S.  affiliate  engaged 
in  e  breed  range  of  activities  induding 
installation  support,  which  we  have 
classified  as  further  manufaduring.  See 
Comment  2  and  Conunent  3  of  the. 
"Common  issues"  lubanrtinn  of  the 
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"Interested  Puty  Cammuatt" 
this  notice.  We  calculated  CQ>,  in 
acawdanca  witli  subaactiona  772  04  and 
(d)  of  the  Act.  Cor  tlioae  sales  to  tha  flrat 
unafBliatod  puicbaaar  by  a  seller 
aiBUalad  Willi  tba  pioduoer/axpactar 
that  took  place  berate  impotattai  and 
involved  further  manuftcturing  in  tha 
Unitad  Slates. 

Wa  sncluded  MRD's  sale  la  The 
Charlotte  Obaarver  ("Chariolle")  bom 
our  final  aaalyalaJMcatiae  it  involved 
the  impartadao  of  fMits  and 
sufaoarapanants,  llw  sum  of  the  cost  of 
manufKluse  of  ivhich  waa  laas  (ban  90 
percent  oftheoost  of  mamitKtma  of  the 
LNFP  oomponant  of  which  they  an  a 
part.  See  "Scope  of  faavnaUgatkai"  and 
"Scope  Cnmmants"  sections  of  thii 
nodes.  Sea  also  Cooimsnt  2  of  the 
"Company-Specific  fsaDaa"  sobaacUan 
of  Am  "failanstad  Pvty  Coaunenla" 
sacdon  of  this  notiS. 

Wa  cakalalsd  Ca>  baaed  on  tba  aanw 
methodology  uaed  in  the  prallminary 
deleimioalion,  with  tha  feUowing 
axoapUona: 

(Ij  When  apprapciale.  wo  raviaed/ 
updated  the  lesnnndent's  data  in 

tnm^nrm  Miith  vi»ri«r»Hnn  «n^liy 

See  May  M.  1096  Mmmiauda  far  David 
L.  Binder  bom  V.  bene  Oananta  Re:  tha 
Verification  of  die  Questionnaire 
Responses  of  MAN  Roland 
Druckmaacfainan  AG  and  MAN  Roland 
Inc.  ("MRDand  MRU  Sales  Verificatian 
Reports."). 

(2)  We  excluded  all  poet-PCH  price 
amendments.  See  Comment  J  of  the 
"Company-Speciflc  Issuas"  subaectioa 
of  the  "Intenaited  Party  Comments" 
section  of  this  notice. 

(3)  We  deducted  frxm  (XP  those 
indirect  selling  expenses  that  wen 
assodatsd  with  economic  activity  in  the 
United  States,  whether  incurred  in  the 
United  States  or  in  Gsmany,  aul 
irtaspectiva  of  when  r.  corded,  after 
making  certain  adjustments.  We 
recalculated  those  indirect  sailing 
expenses  incurred  by  MRO  in  Germany 
in  accordance  vrith  the  methodology 
explained  in  the  DOC  Position  to 
Comment  1  of  the  "Common  Isauas" 
aubaadion  of  the  "Interested  Party 
Comments"  section  of  this  notice.  We 
recalculated  thoee  indirect  aalUng 
expanses  incurred  by  MRU  in  tha 
United  Stales  using  the  verified  indirect 
selling  expense  rate  for  the  PCH  besed  on 
sales  revenues.  See  Comment  5  of  the 
"Company-SpadSc  Issues"  subsection 
of  tlie  "bitareatad  Patty  Commenta" 
section  of  this  notice. 

(4)  For  the  Rochester  and  Wilkes 
Bam  sales,  we  recalculated  warranty 
expenses  using  the  verified  warranty 
expense  bctor  applicable  to  MRD's 
historical  experience  in  the  home 


maikst  far  all  LNIT  productt  baaed  on 
tha  laapandspt'a  wpiusautatfams  at 
verification  that  MRD  would  be 
primsily  raaponaihle  for  any  Mnirranty 
servicing  necaesiji  for  these  two  sales. 
For  Faigo  and  Global,  warranty 
expanaaa  woe  recalculated  bMed  on  the 
warranty  sxpanaa  factor  reflecting 
MRU's  historical  experience,  revised  to 
reflect  verificstion  findings,  given  tha 
rsapondaot's  reprasantadoas  that  MRU 
ia  ptimaiily  responsible  for  any 
warranty  servicing  necessary  far  thaee 
twosalm.  SeeComjiKntSofths 
"Company-SpeciBc  Issues"  subaacUon 
of  tha  "Intarasted  Party  Commaols" 
section  of  this  notice. 

(S)  Wa  added  wanboosing  income 
aocrued  on  on*  aala. 

Nonnal  Value/Constructed  Value 


For  the  reasons  outlined  in  tha 
"Product  Cconpariaons"  section  of  this 
notice,  ive  based  NV  on  CV. 

In  accordance  with  section  773(e)  of 
the  Act.  wa  calculated  CV  baaed  cm  the 
sum  of  the  respoDdent's  matarials  snd 
bbrlcatioo  coats,  plus  amounts  for 
selling,  general  and  administrative 
("SCkA")  expenses  and  U.S.  packing 
costa.  Wa  based  our  CV  calcuhUon  on 
tha  same  methodology  used  in  the 
preliminary  determination,  reviaed  to 
reflect  varificaUon  findings,  where 
appropriate,  with  the  following 
exceptions: 

(IJ  As  SKns  available,  we  cakadatad 
the  cost  of  manufactming  far  the  aalas 
to  Rorhaatar  and  Wilkaa  Barre  baaed  on 
the  reapondent's  snbmittad  cost 
estimatas,  ad)ualad  for  the  variance 
between  aatimatsd  and  actual  costs  lor 
a  completed  sale  of  a  similar  Geoman 
press.  See  Qumnenf  0  of  the  "Company- 
Spedflc  Issues"  subsection  of  the 
"Intarasted  Party  Commanla"  sacHon  of 
this  notice. 

(2)  In  calculating  MRU's  further 
manufacturing  ganeral  and 
administratiw  p'GatA")  rate,  we  divided 
POI  G&A  expenses  by  cost  of  ssles 
recognized  during  the  PCH,  excluding 
the  cost  for  parts  purchased  bom  MRD. 
See  Comment  14  of  the  "Company- 
Specific  Issuaa"  subaapUon  of  the 
"Inteiested  Party  Comments"  section  of 
this  notice. 

Price  to  CV  Comparisons 

For  CEP  to  CV  campsrisons,  %ve 
dedocted  bom  CV  the  weigbted-average 
home  msrket  direct  selling  expenses, 
pursuant  to  section  773(s)(8)  of  the  Act. 

Verification 

As  provided  in  section  782(1)  of  the 
Act,  we  attempted  to  verify  the 
information  submitted  by  tha 
respondent.  We  used  standard 


verification  procedures,  including 
examination  of  relevant  accounting  and 
sales  records  and  original  aouroa 
documents  provided  by  tha  raapondent 

Currency  Conversion 

Section  773A(a)  of  the  Act  dlrecU  tiie 
Department  to  oonvart  foteign 
currencies  based  on  the  dollar  excfaanga 
rale  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  ia 
established  that  a  currency  transaction 
on  forward  maikots  is  directly  linked  to 
an  export  sale.  Whan  a  company 
danuntstntas  (hat  a  safa  on  forward 
markets  is  diiactly  linked  to  a  particular 
export  sale  in  otdar  to  nUidmiae  its 
ejqxMure  to  exchange  rate  loasea.  tba 
Depaitmant  will  use  the  rata  of 
exchatiga  in  the  forward  currency  sale 
agreement  In  thla  caaa,  ahhoii^  MRD 
reported  that  forward  currency 
exchange  contracts  applied  to  certain 
U.S.  sales,  we  could  not  verify  that  these 
contracts  were  directly  linked  to  the 
particular  sales  in  question.  See  May  14. 
1998  MRO  Sales  Verificatian  Report  at 
37.  Therefore,  for  the  purpose  of  the 
final  determination,  we  made  currency 
conversions  into  U.S.  dollan  based  on 
the  official  exchange  rales  in  effact  on 
tha  dates  of  the  U.S.  sales  as  certified  by 
the  Federal  Reserve  Bank. 

Section  773A(a)  direcU  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  "fludustion."  For  this  final 
determination,  we  have  determined  that 
a  fluctuation  exists  when  the  daily 
exchange  rata  diffars  bom  the 
benchmark  rate  by  2.25  percent  The 
benchmark  rate  is  defined  as  tha  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determined  a  fluctuation 
existed,  we  substituted  the  benchmark 
for  the  daily  rale.  Further,  section 
773A(b)  directs  die  Department  to  allow 
a  BO-day  adjustment  period  whan  a 
currency  has  undergone  a  sustained 
movement  A  sustained  movement  has 
oocuned  whan  the  weekly  average  of 
actual  daily  niaa  exceeds  the  weekly 
average  of  benchmark  rates  by  more 
than  five  percent  for  eight  consecutive 
weeks.  (For  an  explanation  uf  this 
metbod,  see,  Policy  BuUeiia  96-1 : 
Carrency  Conversions,  61  FR  9434, 
Man^h  8, 1996.).  Such  an  adjustment 
period  is  required  onfy  when  a  foreign 
currency  is  appreciating  against  the  U.S. 
dollar.  The  use  of  an  adjustment  period 
waa  not  vrarrsnted  io  this  case  because 
the  deutschemark  did  not  undeigo  a 
sualained  movement,  nor  were  there  any  - 
currency  fluctuations  during  the  POL 


Interested  Party  Comments 

Conunon  Isauea  in  tha  Gaman  and 
lapanese  LNPP  Investigatiaiis 

The  petitioner  and  the  respondents  in 
this  investigation  and  the  concurrent 
investigation  of  U^IPPs  from  Japan 
raised  certain  common  issuas  in  their 
case  and  rebuttal  briefs.  Therefore,  for 
purposes  of  these  final  determinations, 
we  have  consohdated  the  common 
issues  in  this  notice  in  order  to  respond 
to  them. 

Ciunmejit  1    Deduction  of  US. 
Indirect  SeUing  Expenses  firm  CBP:  The 
petitioner  maintains  that  the 
Department  failed  to  deduct  most  of  the 
U.S.  indirect  selling  expenses  because 
they  were  recorded  in  tne  accounts  of 
the  foreign  LNPP  manufacturers. 
According  to  the  petitioner,  the 
Deportment  should  deduct  all  indirect 
selling  expenses  incurred  on  behalf  of 
U.S.  sales,  irrespective  of  the  location  at 
which  the  expenses  are  actually 
incuned  or  the  location  of  the  company 
in  whoae  books  the  expenses  are 
recorded.  The  petitioner  interprets 
section  3S1.402(b)  of  the  proposed 
regulations  [Notice  of  Proposed 
Raiemaking  and  Request  of  Public 
Comments.  61  FR  7308,  7381  (February 
27, 1996))  which  stales  that  "the 
Secretary  will  make  adjustments  to  CEP 
under  section  772(d)  of  the  Act  tor 
expenses  associated  with  commercial 
activities  in  the  United  Stales,  no  matter 
where  incurred"  to  mean  that  the  actual 
physical  location  of  those  commercial 
activities  is  not  a  qualifying  criterion. 
The  petitioner  maintains  that  much  of 
the  pre-contract  sales  activity  is  handled 
by  the  foreign  manufacturer  of  LNPP 
and  that  the  expenaes  incurred  for  such 
activity  should  be  deducted  bom  CEP. 
The  petitioner  states  that  if  the 
Department  deducts  U.S.  indirect 
aelling  expenses  bom  CEP  based  on  the 
geographic  location  ip  which  they  were 
incurred  or  booked,  it  would  create  an 
enormous  loophole  through  which 
expenses  directly  associated  with  U.S. 
sales  could  simply  disappear. 

Accixding  to  the  petitioner, 
respondents  in  antidumping  cases  with 
CEP  could  increase  net  U.S.  prices  by 
merely  shifting  selling  expenses  from 
tile  books  of  tiieir  U.S.  affiliates  to  those 
of  the  foreign  patent  companies. 

The  petitioner  stales  further  that,  at  a 
minimum,  the  Department  should 
deduct  from  CEP  all  expenses  included 
in  the  foreign  manufacturer's  accounts 
that  relate  to  U.S.  economic  activity. 
These  costs  include:  (1)  All  direct  and 
indirect  costs  incurred  for  installation, 
warranty  and  technical  servicing  and 
training,  regardless  of  where  sudt 
expenses  are  originally  incurred:  (2)  all 


indirect  costs  associated  with  pre- 
contrect  design,  bid  preparation,  cost 
estimation,  and  negotiations  for  U.S. 
sales,  regardless  of  where  such  expenses 
are  originally  incurred;  and  (3)  all  direct 
and  indirect  selling  expenses  which 
were  originally  incurred  in  tha  United 
States  by  either  the  U.S.  affiliate  or  the 
foreign  manufacturer,  and  have  been 
recorded  in  the  accounts  of  the  foreign 
manufacturer.  To  the  extent  that  a 
respcmdeni  haa  not  specifically 
identified  which  portions  of  its  U.S. 
indirect  selling  expenses  booked  by  the 
foreign  manufacturer  are  related  to  U.S. 
economic  activity,  the  Department 
should  deduct  all  such  expenses  bom 
CEP. 

MRD  disagrees.  MRD  argues  that 
neither  tha  statute  nor  the  prapoaed 
rbgulations  support  the  petitioner's 
propoaition.  MRD  states  that  in 
aocoidanca  with  section  772(d)  of  the 
Act  and  the  Department's  proposed 
regulations,  the  deduction  for  indirect 
sailing  expenses  is  limited  to  expenses 
incurred  in  the  United  States  for 
economic  activities  in  the  United  States. 
MRD  adds  that  its  sales  section  in 
Germany  responsible  for  U.S.  sales 
acliviUes  performs  these  activities  in 
Germany,  and  that  the  costa  for  these 
activities  cannot  be  deducted  bom  U.S. 
price  under  section  772(d). 

MRD  argues,  however,  that  if  the 
Department  decides  to  deduct  indirect 
selling  expenses  incurred  outside  the 
United  States  from  U.S.  price,  then  it 
should  recalculate  the  amounts  reported 
for  U.S.  sales.  The  respondent  explains 
that  to  calculate  the  reported  expenses, 
it  first  divided  the  actual  MRO  indirect 
selling  expenses  by  the  total  value  of 
sales  reoordad  by  MRD.  and  applied  the 
resulting  expenae  rate  to  the  gross 
contract  price  for  each  U.S.  sale. 
However,  the  MRD  sales  figures  used  to 
derive  the  expense  rate  include  only  the 
amounts  for  the  sales  from  MRD  to  MRU 
and  not  the  value  added  in  the  United 
Slates,  whereas  the  gross  contract  price 
for  each  sale  to  which  the  expense  rale 
was  applied  does  reflects  the  total  value 
of  the  piassee  delivered  to  the  customer 
inclusive  of  the  value  added  by  MRU. 
Therefore,  to  make  a  -xinsistent 
calculation,  MRD  argues  that  the 
Department  should  either  recalculate 
the  MRO  indirect  sellinp  expense  rate 
using  flguies  that  correspond  to  the 
gross  contract  prices,  or  it  should  use 
the  existing  rale  but  apply  it  only  to  the 
transfer  price  between  M8D  and  MRU 
for  each  sale. 

TKS  maintains  that  the  Department 
has  adopted  a  new  methodology  for 
calculating  indirect  selling  expenses 
purauant  to  the  enactment  of  the  URAA 
which  make  petitioner's  arguments 


moot  According  to  TKS,  the 
Department  has  determined  that  the 
language  of  the  SAA  whidi  refan  to 
"economic  activity  occurring  in  the 
United  States"  Is  to  be  Interpreted  as 
octivitiee  of  the  respondent  which 
physically  occur  in  the  United  Slates. 
TKS  cites  to  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Pasta  from  Italy.  61  FR  30326  (June  14, 
1996)  ["Pasta  Final  Deteimiiujtion")  and 
the  Preliminary  Resuhs  of 
Administrative  Review:  Certain  Steel 
Wire  Rod  from  France,  61  FR  8915, 8917 
(March  6, 1996)  to  support  its 
contention  that  the  petitioner's  stance  is 
inconsistent  ru>l  only  with  the 
instructions  of  the  SAA  but  with  recant 
Departmant  precedents. 

MHI  argues  that  the  Departmant 
properly  excluded  from  U.S.  indirect 
selling  expeiues  those  costs  incurred  for 
non-U. S.  economic  activity.  MHI  aiguas 
that  the  methodology  adopted  by  the 
Department  was  consistent  with  the 
SAA,  section  772(d),  and  the 
Department's  proposed  regulations. 
Finally,  MHI  dies  tiie  Pasta  Final 
Determination  (at  Comment  2), 
explaining  that  the  Act  requires  the 
Department  to  make  deductions  to  CEP 
only  for  those  expenses  associated  with 
economic  activity  in  the  United  States. 
MHI  further  argues  that  if  the 
Department  continues  to  treat  MHTs 
U.S.  sales  as  CEP  sales,  then  it  should 
continue  to  deduct  only  the  indirect 
selling  expenses  incurred  on  behalf  of 
economic  activities  occurring  in  the 
United  Slates. 

DOC  Position:  We  agree  with  the 
petitioner  in  general.  The  SAA  (at  823) 
stales  that:  "[Ulnder  new  section  772(d), 
constructed  export  price  will  be 
calculated  by  redudog  the  price  of  the 
first  sale  to  an  unaffiliated  customer  in 
the  United  Stales  by  the  amount  of 
expenses  (and  profit)  assoddted  with 
economic  activities  occurring  in  the 
United  States,"  including,  inter  alia. 
"any  'indirect  selUng  expenses' " 
(emphasis  added).  In  the  Pasta  Find 
Determination,  the  Department 
determined  that  it  was  proper  to  deduct 
indirect  selling  expenses  incurred  in  the 
home  market  in  support  of  U.S.  sales 
because  such  expenses  were 
"specifically  related  to  U.S.  commercial 
activity."  See  Pasta  Final  Determination 
at  30352.  The  indirect  selling  expenses 
reported  by  the  respondents  in  these 
investigations  are  of  the  same  class  and 
nature  as  those  determined  to  be 
associated  with  U.S.  economic  activity 
in  the  Pasta  Final  Determination,  i.e., 
they  are  general  selling  expenses 
incurred  and  booked  by  the  parent 
company  in  the  home  market  to  support 
export  sales,  including  those  for  the 
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Unllsd  StUM.  Ilii*  mnMdi  ia  is 
coofanoity  wMi  tha  SAA  at  ]»■>  SM. 
which  dincu  that  nctkn  772W(1)(D) 
proiridaa  for  tha  dadw^on  of  indinct 
■alUng  expanaaa  from  CEP  whan  thoaa 

axpanaaa vrauld  ba  iocunad  by 

tha  Hilar  ngndlaw  of  whether  the 
paiticiilar  olai  in  qusatioa  an  made, 
but  raaaooably  may  be  attiibutad  (at 
laaal  in  part)  to  «ich  lalea."  We  have 
therafDie  deducted  indincl  nUing 
expenaas  incuired  is  the  home  maricat 
on  U.S.  aalaa  from  CQ',  after  making 
certain  neceaaaiy  adhatmanta. 

While  we  agrae  with  tha  patitianv 
that  all  indirect  lalling  aoqienaaa 
directly  aaaodated  with  U.S.  acooomic 
activity,  ineapective  of  the  location 
where  they  were  incuned.  ahould  be 
deducted  from  CEP,  we  do  not  believe 
that  it  is  cotrect  to  um  an  indirect 
selling  expense  factor  which  is  derived 
from  a  poo]  of  expenses  and  saias 
revenue  which  covers  both  U.S.  and 
non-U.S.  sales.  The  indirect  selling 
expense  ratio  reported  by  MHI  for 
activitiea  recordad  at  MHTs  )apanaae 
headquarters  and  bctory  aalea  oflBces 
consists  of  a  numerator  inclusive  of 
common  selling  expenses  as  weU  aa 
specific  selling  expensee  suppoctiiig 
US.  enNifts  and  other  exporta  aalea. 

divided  by  a  rfrninmiiMtnr  mnriff^^^  ftf 

&11  export  sales.  Similarly,  the  indirect 
selling  expense  ratio  reported  by  MKD 
for  activitiea  recorded  at  MRO's 
Augsburg  facilitiea  conaiata  of  data 
raided  to  both  the  U.S.  and  otfaar  export 
markets.  The  indirect  selling  expense 
ratio  reported  by  TKS  (or  activities 
ncotded  at  TKS's  Tokyo  headquartara 
consiats  of  a  numerator  induaive  of 
commOD  selling  expanses  as  well  as 
specific  selling  expenses  supporting 
U.S.  exports,  other  exports  sues,  and 
domestic  sales,  divided  by  a 
denominator  consisting  of  world-wide 
salea.  Theaa  allocationa  lesutaed  in  each 
company's  reported  indirect  aalling 
anuauae  rata. 

Each  respondent's  indirect  aelUng 
expenses  incuned  in  the  home  maricet 
were  reported  aa  Including  expenses 
generally  associated  with  U.S.  exports, 
although  the  respondents  maintained 
that  such  expenses  did  not  relate  to 
"U.S.  economic  activity."  At 
verification,  we  were  able  to  confirm 
that  certain  of  the  indirect  selling 
expenses  were  associated  with  U.S. 
economic  activity.  We  were  unable, 
however,  to  quantify  the  portion  of  the 
total  indirect  selling  expenaea  which 
ware  aaacdaled  with  the  U.S.  aalea. 
llMnfais,  far  theae  final 
d^wtminatlooa.  we  have  deducted,  as 
Dcn-advataa  bets  available,  only  a 
poctian  of  the  total  indirect  aalling 
expenaea  recorded  in  the  home  market 


using  tha  faUovdog  methodology.  First, 
we  caimlatwd  total  indiract  selling 
•xpanaaa  by  mult^ityliig  tha  repoitad 
rata  tefoned  to  above  by  each  CEP  price. 
We  thensulHTactad  that  amotmt  bom 
each  CEP  piteB.  Next,  we  calculated  a 
bctor  «dikji  ia  the  proportion  of  all 
Ihoaa  adtuatmants  to  CEP  made  under 
section  772(d)  of  the  Act  divided  by  the 
contract  price  net  of  the  total  indirect 
selling  ejqMnaaa  nalnilatad  praviouaiy. 
The  teaulting  bclor  waa  then  applied  to 
the  indirect  aalling  expense  amount  We 
than  deducted  tha  leaulting  value  bom 
C£P.  Tbia  methodology  appliea  the 
indirect  aetling  expenaea  only  to  the 
portion  (rfCEP  price  wdiich 
diSoientiates  CEP  from  export  price 
("EP"). 

Ccmntmtl   BP  or  CEP  Salet—US. 
SuMdlmieg'  ActMties:  MHI  contests 
the  Department's  preliminary 
conclusion  that  the  U.S.  LNPP 
transactions  under  investigation  ahould 
be  classified  as  CEP  sales.  MHI  argues 
that  MHTs  U.S.  salea  ahould  not  have 
been  treated  aa  CEP  salea  because  (1)  the 
Dapaitmant  mischaracterized  the  extent 
of  the  U.S.  economic  activitiea  of  ita 
U.S.  subsidiary  MLP  (USA)  Inc. 
("MLP"),  and  (2)  the  Department  ahould 
not  have  treated  installation  as  further 
manufacturing. 

MHI  claims  that  MLP's  sales  activities 
were  not  as  broad  as  characterized  by 
the  Department  According  to  MHI, 
MHTs  sales  clearly  qualify  as  EP  aalea 
under  Section  772(a)  of  the  Act  MHI 
statea  that  the  Department  generally  has 
three  criteria  for  determining  if  a  sale  is 
to  be  baaed  on  EP.  MHI  states  that  the 
third  criterion,  when  an  affiliated  U.S. 
agent  "acted  as  more  than  a  proceaaor  of 
sales-related  documentation  and  a 
communications  link  with  the 
unaffiliated  United  States  customers 
*  *  * ."  was  applied  to  MLP  and  was 
the  main  reaaon  for  applying  CEP  to 
MHI's  sales.  MHI  rl«tm«  that  MLP's 
sales-related  activities  were  limited. 
According  to  MHI,  subcontractors  were 
responsible  for  installation,  and  MLP 
only  sanf  engineers  to  supervise. 
According  to  MHL  the  primary  role  of 
MLP  is  to  act  as  an  interface  between 
the  MHI  sales  team  in  Tokyo  and  MHI's 
U.S.  ciistomers.  MHI  argues  that  MLP 
did  nothing  more  than  implement 
purchasing  instructions  from  MHI  for  a 
certain  limited  number  of  parts. 

MHI  dies  the  Final  Reailts  of  the 
Administrative  Review  of  Certain 
Corroaion-Retittant  Caibon  Stse/  Flat 
Products  from  Korea  (61  FR 1S647, 
18562.  April  26. 1996)  ["Flat  Products 
from  Korea")  to  support  its  contention 
that  in  setting  up  MLP's  sale*  activities. 
MHI  merely  transfomd  these  routiiw 
selling  functions  to  Its  related  selling 


agent  in  the  United.  States  and  tha 
substance  of  the  traiuaction  waa 
unchanged.  In  Flat  Products  from  Korea, 
the  Department  treated  the  laapondent'a 
salea  aa  EP  aalaa  (fonnerly  rafanad  to  aa 
"putrhaaa  price")  even  though  the  U.S. 
affiliate  had  angagad  In  activity  in  the 
United  Statea.  Tha  Department  found 
that  not  all  of  the  raapondent's  sales 
were  delivered  diractly  to  the  customer. 
However,  the  selling  functioiu  were 
noimally  undaitakm  by  the  exporter. 
According  to  MHI.  the  Ilnpattment's 
analysis  in  Flat  Products  from  Korea 
centered  on  what  activities  were 
conducted  for  the  transaction  as  a  whole 
and  not  on  where  tha  transaction  took 
place.  MHI  explains  that  MLP's  limited 
installation  activitiea.  limited  sales 
activities,  and  limited  parts 
procuraraent  activitiea  only  represent  a 
tranafer  of  routine  aales-reialed 
activities  to  the  United  SUtes. 

MRD  maintains  that  the  Department 
ahould  analyze  the  Rochester  aiul 
Wilkea-Bam  sales  aa  EP  aales,  rather 
than  CEP  tranaactiana.  This  napondoBt 
statea  that  the  Department's  preliminary 
decision  to  treat  uiese  sales  as  CSP  salea 
was  baaed  on  a  misapplication  of  the 
standards  used  to  tt<«Hngiii«h  £p  from 
CEP  sales.  MU)  nuHntrirf.  that  tha 
standard  for  such  dlSarantiatton  is 
whether  the  performance  of  functions 
by  the  U.S.  subsidiary  changes  the 
substance  of  the  transaction  or  the 
functions  themselves.  According  to 
MRD,  MRU's  role  in  the  Rochester  and 
Wilkes-Baire  sales  does  not  transform 
the  sales  from  EP  to  CEP  sales,  as  it  waa 
not  essential.  MRD  asserts  that  the 
foncUona  performed  by  MRU  for  these 
sales— document  proceaaing,  arranging 
for  local  sourdng  of  certain  materials 
and  services.  mmTniiniritHng  am) 
coordinating  with  the  customer— are  the 
same  functions  that  MRD  routinely 
performs  from  Germany  for  third 
country  sales.  By  contrast,  the  sales  to 
Charlotte,  Fargo  and  dcM  did  require 
MRU's  participation  and  are  properly 
characterized  as  CEP  sales,  as  they  were 
mther  produced  almost  entirely  at 
MRU's  bdlitiea  in  the  United  States  or 
underwent  substantial  further 
prooeaaing  diere. 

Furthermore,  MRD  argues  that 
because  the  Rochester  and  Wilkas-Bane 
sales  were  made  prior  to  importation 
and  were  not  sola  from  the  U.S. 
affiliate's  inventory  or  sub^  to  further 
manufacturing  in  the  United  States,  they 
must  be  ttoatad  aa  EP  salea  imder  tha 
Departmant's  aatabliabed  practice.  Also, 
MRD  cmtands  that  the  minor 
warehouaing  required  for  theaa  aalea  as 
a  result  of  the  logiatical  problems 
inherent  in  shipments  of  large  capital 
equipment,  and  the  addition  of  non- 


German  parts  during  the  installation 
procesa.  does  not  transform  these  sales 
into  CEP  sales.  Additionally,  MRO  nolaa 
that  the  Oapartment's  ralianca  on  New 
Minivans  from  lapan  (S7  FR  21937,  May 
26, 1992)  ("Afinivnns")  and  Osrtain 
Internal-Combustion  Forklifi  Trucks 
from  Japan  {" Forkliftt")  (53  FR  12552, 
April  15. 19M)  in  tha  praliaainary 
detoimination  to  treat  the  niaa  at  iaeua 
as  CEP  sales  is  mieolaoad.  MRD  states 
that,  in  kBnivans,  the  Department 
concluded  that  the  U.S.  subaidiariaa  of 
the  lapaneee  automobile  mannbctums 
played  such  a  significant  role  in  the  U.S. 
sales  and  distribution  structure  for  their 
impoited  autbmofailea  that  the  sales  had 
to  be  claasified  as  CEP  sake.  The  typea 
of  efforts  performed  by  these  U.S. 
subsidiaries  required  s  U.S.  praeenoe 
similar  to  that  required  far  a  sale  from 
the  U.S.  subsidiary's  own  Inventory,  fai 
contrast,  none  of  the  fonctiona 
peffbtmod  by  MRU  for  the  Rochester 
and  Wilkes-Barra  sales  require  a 
presence  in  the  United  States.  MKD 
explains  that,  in  Forklifts,  the 
Department's  reasoning  for  claasifying 
salea  made  through  an  affiliated  salea 
agent  to  an  unaffiliated  purchaser  aa  B> 
salea  hinged  in  pert  on  the  fact  tliat  the 
fiincUonr  performed  by  the  affiliated 
aeller  did  not  change  the  substance  of 
the  transaction,  and  in  part  on  the  fact 
that  the  sales  were  made  prior  to 
importation.  Therefore.  MRD  asserts 
that  in  accoadance  with  the  reasoning 
outlined  in  Forklifts,  the  ssles  to 
Rochester  and  Wilkes-Barre  should  be 
treated  as  EP  sales. 

The  petitioner  maintains  that  under 
the  language  of  tlie  statute,  all  U.S.  sales 

made  by  all  respondents  in  these 

investigations  must  be  treated  aa  CEP 
transactions.  Tha  petitioner  arguea  that 
the  export  price  definition  contained  in 
the  statute  does  not  apply  to  sales  made 
by  a  U.S.  selling  affiliate  of  a  foreip 
manufscturer  or  exporter.  The  petitioner 
statea  that  despite  the  apparent  clarity 
of  the  statutory  languags.  the 
Depertment's  practice  has  been  to 
consider  a  sale  by  an  affiliate  as  an 
"indirect"  export  price  transaction 
where  the  merchandise  is  shipped 
directly  to  the  buyer  without  any 
inclusion  in  the  selling  affiliate's 
inventory,  and  where  the  U.S.  sales 
affiliate  acts  only  as  a  processor  of 
documentation  an'd  as  a 
communications  link  with  the 
unaffiliated  buyer.  It  maintains  that  the 
indirect  export  price  defmition  in  the 
respondents'  case  cannot  be  applied 
because  the  U.S.  sales  subsidiaries 
functioned  as  more  than  a  mere 
prooesaor  of  sales-related 
correspondence.  The  petitioner  cites  to 


the  Ffot  Products  from  Korea  and 
A>l]|ia«hyilafle  Tertphthalate  Film.  Sheet 
and  Strip  fromfapan  (60  FR  32133. 
32135,  )iHM  20, 1996)  to  support  its 
contention  that  iusi  aa  the  lack  of 
addiUonal  expenses  such  as  technical 
services,  advertising  and  warranties  by 
an  U.S.  affiliate  indicate  the  uaa  of 
expert  j^ica.  as.  oaavanaly,  whan  tha 
U.S.  affiliate  ■etfoma  additioiiai 
fonctiona  such  as  technical  support, 
tnining,  and  warranty  servicing,  the 
DapartmaBt  wiH  treel  the  sale  as  a  usr 
tranaadian.  The  petitioner  enumerates 
the  various  foactiona  parHonBad  by  the 
U.S.  afflliatae  of  MHI.  TKS  and  MRD— 
marketing,  aalaa  promotion,  training, 
waiefaouaiag  and  inatallation  aupport, 
where  appUcaUe— and  assarts  that  these 
activities  conatitula  more  than  mere 
pcoceaaing  of  salaa  documantatian. 

Fuithemiwa,  the  petitioner  notes  that 
TKS  recognised  that  the  sailing 
activitiea  of  ita  aetling  agent  br 
exceeded  the  Oepartiaent's  minimal 
threshold  for  incUrect  export  price  sales 
and  reported  its  U.S.  sales  ss  CEP  and 
forther-manubctured  sales.  The 
petitioner  states  that  although  MHI 
repOTted  its  sales  as  EP  transactions,  the 
Department  correctly  classified  its  U.S. 
salea  as  CEP-fnrther-manubctured  sales 
at  the  preliminary  determination. 
According  to  the  petitioner,  this 
preliminary  determination  was 
confirmed  during  verification,  where 
the  Department  reviewed  the 
documentation  of  MLP's  procurement  of 
auxiliary  parts  and  its  sales  servicing 
activities,  both  of  which  go  well  beyond 
the  narrow  confines  established  by  the 
Department  for  indirect  export  sales.The 
petitioner  disa^eea  with  MRD's  claim 
that  tha  Dapartmeat  classifies  a  sale  as 
EP  unleaa  the  functions  performed  by 
the  U.S.  affiliate  could  not  have  been 
performed  by  the  foreign  producer/ 
exporter  «vithout  tiie  U.S.  affiliate.  The 
petitioner  asserts  that  it  is  the 
significance  of  the  activities  perfonned 

by  the  U.S.  affiliate  and  not  tn^  

tranaportability  that  counts  in  the  CEP 
versus  EP  anelyris.  The  petitioner  also 
refotes  MRD'a  analysis  of  the 
Departmem's  decisions  in  Minivans  and 
Forklifts,  claiming  that  in  both  caaes  the 
Department  focused  on  (he  functions 
performed  by  the  U.S.  salea  affiUate.  In 
addition,  the  petitioner  states  that  the 
only  exception  to  the  rule  that 
warehousing  necessitates  CEP  treatment 
ia  when  the  producer  provides 
warehousing  at  the  customer's  demand, 
which  is  not  the  case  for  the  Rocheater 
and  Wilkes-Barre  sales. 

Finally,  the  petitioner  maintains  that 
CEP  treatment  is  required  because  the 
installation  activities  of  respondents' 
U.S.  affitialas  constitute  further 


msnubcturing.  which  by  definilicm 
means  thst  these  affiliates  were  mora 
than  documentation  procesaors  and 
communication  links.  According  to  the 
petitioner,  maintaining  U.S.  operations 
to  ovenee  forther  manubduring  M 
LNPPs  necessarily  entails  salariaa  for 
engineers  and  supervisors,  and  the 
gansml  and  adMiaiatmtive  axpeases  lo 
support  them.  Under  such 
drcumstancas,  the  petitioner  argues  that 
characterization  of  s  further 
manufactured  sale  as  a  standard  sxpcHt 
price  transaction  would  ignon  these 
substantial  U.S.  axpenaas  related  to  the 
sale  of  subject  merchandioe,  and  would 
not  result  in  a  fair  conipatison.  For  all 
of  these  reasons,  the  patitionor  aiguaa 
that  the  substantial  U.S.  economic 
activities  require  the  D^aitmant  to  treat 
the  U.S.  salaa  aaCEP  transactions. 
DOC  Position:  We  agree  with  the 
petitioner  and  have  trnsted  all  of  the 
respondenu'  U.S.  salaa  aa  CEP  aalaa.  In 
past  cases  such  aa  Forklifts,  where  the 
Department  has  ruled  that  salea  such  as 
those  at  iaaue  (i.e..  aalea  made  through 
a  related  saba  agent  in  the  United  Stales 
10  an  uiuelated  puiiihaaar  prior  to  the 
date  of  importation)  an  EP  aalaa 
(foimeriy  purcbaaa  pcica).  it  haa 
examined  several  criteria,  including:  (1) 
Whether  or  not  the  sales  were  shiraped 
direcUy  from  the  manubcturer  to  the 
unaffiliaird  U.S.  customer  (2)  whether 
or  not  the  sales  follow  customary 
commercial  channels  between  the 
parties  involved;  and  (3)  whether  or  not 
Uie  function  of  tile  U.S.  aellii»  agent  is 
beyond  that  of  a  "processor  ofsalea- 
miated  documentation"  and  a 
"communications  link"  with  tha 
unrelated  U.S.  buyer.  Where  all  flwee 
criteria  are  met  (i.e.,  sales  are  not 
inventoried,  the  commercial  channel  is 
customary  and  the  function  of  the  U.S. 
selling  agent  is  not  substantively  more 
than  a  "processor  of  sales-rebted 
documentation"  and  a 
"communications  link"),  the 
Department  has  regarded  the  routine 
selling  functions  of  the  exporter  as 
"merely  having  been  relocated 
geographically  from  the  country  of 
exportation  to  the  United  States."  and 
has  determined  the  sales  to  be  EP  sales. 
In  other  words,  where  the  functions  are 
performed  "does  not  change  the 
subetance  of  the  transactions  or  the 
functions  themselves."  See  Forklifts  at 
1Z553.  There  are  numerous  cases  where 
the  Department  has  relied  on  the  above- 
spedfied  criteria  to  characterize  sales  as 
H"  (formerly  purchase  price)  or  CEP 
(formerly  exporter's  sales  price), 
including:  Minivans;  Flat  Products  from 
Korea:  and  Fixml  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
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Win  Rodfmai  Fiance  (58  F8  86885, 

68868-9,  Decmnber  29, 1993). 

With  reipact  to  MHI,  we  bebova  that 
th>  Tuiom  idivitiM  of  Mlfl's 
wihditifriTy  MLP  war*  (obttintiaUy  more 
than  "ibutlim  nlllng  functiona."  Rather, 
MLP  %ra*  significantly  involvad  with  the 
sale  of  LNPP  in  the  following  ueaa: 
■elling  agency,  afler-aales  aerricing, 
aourdng  of  non-(ul))ect  parts,  and 
auptrvision  of  inatallatioa.  As  MHI's 
principal  sale*  agent  In  the  United 
State*.  MLP  was  directly  reaponalble  ftR- 
identification  of  Piedmont  as  a  buyer, 
and  cooperated  with  Sumitomo  in  the 
delegation  of  orersight  for  the  Guard 
sale.  With  raspect  to  after-sales 
serndng,  MLP  incunad  warranty 
expense*  for  both  sales.  Also,  far  both 
sales,  MLP  superviasd  Installation 
through  the  worlc  of  its  engineers,  and 
procured  parts  which  ware  substantial 
in  quantity,  value  and  functional 
importance.  For  the  Piadmoat  sale,  MLP 
provided  direct  »»^"<'-tl  «*»<«t-"-r. 
and  for  both  the  Guard  and  Piedmont 
salea  MLP  was  responsible  for  direct 
oversight  of  instalUtian  performed  by 
suboontractors,  including  payment  of 
services  rendered. 

With  respect  to  MKO.  we  alao  believe 
that  the  third  EP  critarian  la  not 
satisfied  in  the  case  of  MRU.  MRU's  role 
with  teapect  to  the  sales  at  issue  is 
bsnrond  that  of  a  mere  "procasaor  of 
sales  documentation"  and 
"communications  link."  MRU  played  a 
major  role  in  the  negotiations  between 
MRD  and  the  U.S.  customer  for  the 
Rochester  and  WUkea-Barre  sales,  from 
the  bidding  stage  through  to  the  final 
contrada  and  suhaequant  amandxnents 
to  the  final  contracts,  and  incurred 
significant  SGAA  expenses  in  the 
process.  The  contractual  documentation 
and  sales-related  correspondence 
viewed  at  verification  attests  to  this  bet. 
Furthermore,  we  verified  that  MRU 
supports  MRD's  acUvitie*  in  the 
shipment  and  installation  procaaa 
relevant  to  thoaa  aalaa.  This  is 
evidenced  by  the  fact  that  MRU  la 
respooaible  for  the  post-sale 
warehousing  of  the  mercbandiae 
shipped  from  Germany  (wliich,  while 
performed  to  meet  the  customar^s 
timing  needs,  was  not  considered  by  the 
respondent  to  be  a  routine  service 
performed  under  the  terms  of  the 
original  sales  contract),  as  well  as  the 
contracting  of  rigging  companies  and 
the  sourdng  of  auxiLary  parts  essential 
to  the  Installation  prooeaa  in  the  United 
States.  Given  its  parts  procurement  role, 
it  is  possible  that  MRU  may  eng^e  in 
wuianty  servicing  support  activities  for 
the  Rochester  and  Wilkes-Barra  sales  in 
the  post-instailatian  and  start-up  period. 


Fuitfaonnore,  this  reasoning  is 
ronalstant  with  our  decision  to  treat 
Installation  axpenaea  as  part  of  further 
mamifactuiing  under  aection  772(d).  See 
DOC  PoMoa  to  Comment  3,  below. 
Maintaining  U.S.  operations  to  oversee 
further  manuftctmlng  of  LNPPs 
necasaarOy  entallsaignificant  expense* 
including  salaries  for  engineers  and 
supervisors,  and  the  general  and 
adminialTaUva  expenses  to  support 
them.  Under  such  circumstances,  the 
characterization  of  a  furthar 
manufactured  sale  as  an  export  prioa 
transactiaa  would  ignore  these 
substantial  U.S.  expanses  related  to  the 
aale  of  subject  mercbandiae  and  would 
result  in  an  unfiir  comparisaB  in  the 
dumping  analysis.  We  believe  that  the 
presence  of  s  subsidiary's  participation 
in  fuither-manutscturing  activities 
particukriy  bolaten  the  use  of  CEP 
analysis.  We  note  that  the  Department 
has  always  analyzed  further 
manufacturing  in  the  context  of  CEP 
(fonnerly  exporter's  sales  price) 
methodology.  In  the  Find 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  and  Alloy 
Steel  Wire  Rod  from  Carmda,  59  FR 
18791. 18794  (April  20. 1994),  the 
Department  considered  the  possibility 
of  performing  GP  (formerly  purchase 
price)  analysis  on  certain  sales  which 
involved  further  proceaalng  by  an 
unaffiliated  subcontractor.  Tlw 
Department  excluded  the  sales  in 
question  bom  its  analysis  becauae  the 
removal  of  value  added  by  the 
unaffiliated  purchaser  &t>m  the 
purchase  price  would  have  resulted  in 
nirtfaer  manufsctuied  purchase  price 
sales,  and  thus  wtmld  have  been 
completely  Inconsistent  with  section 
772  of  the  Act. 

TKS  reported  all  of  its  sales  as  CEP 
sales,  so  that  the  general  issue  of  CEP 
analysis  is  moot  TKS  nrnintiiiiif 
however,  that  ita  Dow  Jonas  sale  is  CEP 
but  not  a  further-manu&cturad  sale.  For 
discussion  of  this  issue,  see  TKS 
Comment  5  in  the  companion  Federal 
Heglatsi  notice  far  LNITs  bom  Japan. 

Comment  3    The  Treatment  of 
Installation  Expenses:  MHI  argue*  that 
the  Etepartment  should  not  tieet 
installation  expenses  as  further 
manufacturing.  MHI  refere  to  U.S.  law 
and  case  ptecadent  to  support  its  claim 
that  installatian  does  not  constitute 
further  manufacturing.  The  respondent 
cites  to  the  Senate  Ctwunittse  On 
Finance,  et  al.,  Uruguay  Round 
Agneatents  Act,  S.  Rap.  No.  412, 103d 
Cong..  2d  Seas.  66  (1994),  to  support  its 
onnliwition  that  an  ad)ustment  for 
fiirtbar  manulacturiiig  ia  appropriate  for 
an  incraaae  in  value  baaed  on  a  prtxxaa 

nf  m«nii  t^^njt  nf  ««««mhly  nt  tf^ 


imported  merdtandiaa  afkar  Importaticn 
and  beiare  the  aal*  to  an  unafBfiatad 
puKJiaaar.  MHI  baiievaa  that  tfaoae 
cntana  foiiu  a  tamporal  ia*lil<  lliwi 
whereby  value  must  be  added  at  a  point 
after  impottatian  ^  prior  to  the  date  of 
sale  of  the  subject  nwriiandi**.  MHI 
theiefaie  contends  that  the  Installation 
MHI  providea  on  its  U.S.  sales  cannot 
quality  tor  a  furthar-manu&cturing 
ad)uatanent  because  it  waa  provided 
after,  and  not  prior  to,  sale  and  delivory 
to  the  customar'a  spacified  destination 
sitae. 

MHI  aiguaa  that  tha  ptlDciplaa  in 
FotUifit  and  Caitain  Small  Business 
Te/apftone  Systara*  and  SiifasaeDiUies 
Thtifoffrom  Korea  (54  FR  53141. 
Osoembar  27, 1989)  ("SB7S")  to  which 
the  Department  refatred  at  its 
prallmlnaiy  deteiminatian,  do  not  apply 
to  LMTs.  According  to  MHI,  in  SBTS, 
the  Department  datarminad  that  the 
combination  of  subtact  and  nan-*ub)ect 
merchandise  should  be  treated  as 
further  manufoctuting  activity.  MHI 
contanda  that  the  bu&  of  its  LNPP 
installation  and  installation  supervision 
expenses  do  not  relate  to  the 
combination  of  subject  and  non-subject 
mamhandise,  but  to  the  reasaambly  of 
LNPP  oonmonsots. 

MHI  claims  that  in  its  operations, 
while  auxiliary  parts  were  shipped 
directly  to  the  site  of  installaticn,  they 
could  have  easily  been  shipped  to  Japan 
and  then  back  to  the  site  of  installation. 
MHI  contends  that  this  scenario  is 
substantively  difEarent  bam  that  in 
Forklifts,  where  Toyota's  U.S.  economic 
activities  involved  extensive  relocation 
of  its  Japanese  manufacturing  activities 
to  the  United  SUtaa.  MHI  claims  that  it 
doea  not  nonnaliy  "install"  a  LNPP  at 
its  Wsdaoki  aaaambly  fodlity  prior  to 
exportation,  nor  does  it  complete  final 
reassembly  of  the  finished  components 
anywhere  but  at  the  customer  site  after 
shipment  and  delivery.  MHI  in«int«in« 
that  it  is  purely  accidental  that  the 
Department  happened  to  use  the  term 
"installation"  in  discussing  the 
respondant's  U.S.  economic  activity  in 
PtMMlt. 

Mkl  arguae  that  LNPP  installation 
should  be  treated  as  a  movement 
expense,  rather  than  as  part  of  further 
manufsctmtbg.  MHI  dtea  section 
772(cK2)(A)  of  tha  Act  wfaidi  states  that 
EP  (or  CEP)  for  movenient  related 
activity  should  be  reduced  by  "the 
amount,  if  any,  included  in  such  price, 
attributable  to  any  additional  costs, 
cliatsee,  or  expenaea  •  •  •  which  an 
incident  to  bringing  the  aubject 
marchandlaa  *  *  *  to  the  place  of 
dalivary  in  the  United  Stela**  •  V 
MHI  maintains  that  the  Department 
should  follow  its  practice  in  tha 


invaatigatiaD  of  Mechanical  Transfer 
Prestafrom  Japan  (55  FR  335,  January 
4, 1990)  {"MTPs"\.  where  it  daterminwl 
that  installation  charges  should  be 
treated  as  movement  expenses,  because 
LNPP  systems  present  virtually 
identical  shipment  reassembly 
requirements  as  MTPs. 

MHI  disagrees  with  the  Department's 
pialiminary  delsnnination  that  the 
items  added  to  a  LNPP  during 
iiiatallation  are  "integral"  to  uie 
function  of  the  preas,  whereas  those 
items  added  to  MTPs  during  installation 
ware  not.  MHI  explains  that  the 
Department  has  not  dtad  any  support 
for  detannining  that  additiona  mnie  to 
MTPs  in  the  United  States  were  not 
integral  to  MTPs.  MHI  maintains  that, 
even  assuming  arguendo,  that  certain 
LNPP  aiudliaty  parte  ware  integral  to 
praaa  operation,  the  Dapattment  gave  no 
reason  why  the  addition  of  "Inlagral" 
parts,  as  opposed  to  "non-intagral" 
parts,  is  a  legally  meaningful 
distinctioo.  MHI  state*  its  conclusion 
that  sudi  a  distinction  is  irrelevant  to  a 
detanninalion  on  the  nature  of 
installation  coats. 

MHI  also  diaagraes  with  the 
Dapartment'a  preliminary  oonduaton 
that  LNPP  InaUllatiaa  is  for  more 
ooaplex  than  the  reaaaambly  opamtiana 
exatniaed  in  the  inveadgattaa  of  MTPs. 
MHI  claims  that  its  review  of  the  public 
record  of  the  MTPs  invaaUgatiao 
revealed  no  basis  to  determine  that  the 
reasaambly  and  installatian  of  LNFPs  is 
more  complex  than  that  of  MTPs,  since 
there  was  no  public  discussion  of  any  of 
the  attribute*  of  MTP  installation  which 
would  indicate  complexity,  such  as:  the 
time  involved  in  installation,  the 
number  of  engineen  lequired  to 
complete  inatallatfon,  the  length  of  time 
for  inataUaHon.  or  the  amount  of 
expanse  (abaolute  or  relative)  incurred 
during  inataUation. 

K^>  argue*  that  the  Department 
should  cluaify  tha  installation  coats  for 
the  Rochester  and  Wllkas-Barre  sales  aa 
movement  coats,  rather  than  installation 
costs,  in  aocoidaiioa  with  its 
longstanding  piactica  in  caaas  involving 
large  capital  equipment.  MRD  aaaerts 
that  the  tactual  paltam  in  this  c**a  i* 
similar  to  tihat  in  Mm  and  tmgs  Aiwo' 
TVmufonnen  .^nm  Amon  (48  FK  28498. 
ZeSOl,  June  8, 1003)  ("LPTif).  lather 
than  in  SBTS  and  ForUf/ls,  the  caaaa  on 
which  the  Dapattment  inconectly  mUad 
in  the  preliminaty  detannlnatian.  MRD 
explains  that  the  installation  procaaa  in 
the  instant  case,  similar  to  that  in  MTPs, 
ia  nnuited  beceuae  of  the  size  of  the 
meroiandise  ia*<flved,  and  the  resultant 
need  for  diaasaambiy  of  tha 
merchandise  (or  ex[x>rtation  and 
subsequent  reasam^ly  at  the  customer's 


site.  Aocoidiiig  to  MRD,  the  situations 
in  SBTS  and  PerkUfls  involved  the 
modification  of  the  aubject  merchandise 
after  importation  at  the  option  of  the 
customer  not  the  simple  reassembly  of 
the  merchandise  as  a  result  of  the 
shipment  process.  In  addition,  MRD 
assarts  that  the  foot  that  LNFPs  often  are 
not  fully  asaemblsd  before  shipment 
(otherwise  known  as  "staging"),  or  that 
aome  additiaaal  non-Oairoan  itnns  an 
incmporatad  into  the  press  system 
during  installation,  does  no*  change  the 
nature  of  the  installatian  procas*. 

The  petitioner  statea  that  the 
Department  properly  classified 
installation  charges  in  its  preliminary 
determination  as  part  of  U.S.  further 
manubcturing  under  section  772(d)(2) 
beouae  the  U.S.  installatian  process 
involves  extensive  teclmical  activities 
on  the  part  of  engineere  and  installation 
superviaon  and  tha  integration  of 
subject  and  integral,  non-sub)act 
meichandiae  neceaaary  for  the  operation 
of  LNIVs.  The  petitioner  maintains  that 
the  Department  has  never  applied  a 
blanket  rule  im  installation  expenses, 
treating  thnn  aa  aaaambly,  a 
circumstance  of  sale  adjustment,  or 
shipment  expenses,  depending  on  the 
particular  drcumstances  involved. 
Where  those  drcumstances  include 
incorporation  of  integral,  non-subject 
components  during  installation  or 
complex  inatallation  operations  that  are 
more  than  mere  reassembly,  the 
praoedeni  clearly  supports  treatment  of 
inatallation  expenses  as  further 
manufacturing.  The  petitioner  contrasts 
the  level  of  complexity  in  this 
inveatigation  to  that  in  MTPs  to  support 
its  contention  that,  in  addition  to  the 
integration  of  non-subject  parts,  the  vary 
complaxtty  of  tha  installation  and  the 
extant  of  antiraly  new  aaaambly  alao 
aSacts  the  Daputmant's  treatment  of  the 
axpensaa.  The  petitioner  aaaerts  that  in 
MTPs,  installatian  ooala  war*  treated  as 
shipment  axpansaa  baoauae  installation 
primarily  involved  simple  "raaasembty" 
of  parts  oi^inally  diaasaamhiad  al  the 
foraign  pnducar'a  export  fadlitiaa.  The 
patitiooar  maintaina  that  the. 
Dapertmant'*  dataminalion  in  MTPs  is 
not  ai^licabla  to  LNFPs  bacauae  none  of 
the  U.S.  LNPP  sales  involved  the  mere 
reuaembly  of  subtact  manhandiae. 
Also,  the  petitioner  ootttands  that  the 
subject  meichandiae  in  this 
invaat^gtfoa  was  never  fully  aaawmhiad 
and  taalad  befan  shipment,  but  instead 
traa  folly  constnided  for  the  fiist  time 
at  the  cuatomer's  sita,  involving  many 
houn  of  englnaeiing,  installation  and 
testing,  and  tha  intsBaUoi)  and 
inatallation  of  the  subject  merchsndise 
into  the  physical  and  electrical  plant  of 


each  customer's  Cadlity.  In  addition,  tha 
petitioner  iJliaaimiii  with  MRD's 
analysis  of  Poridifts  and  SBTS.  sUUng 
that  in  bodi  caaaa  the  Department 
treated  the  addition  of  intagral 
oomponanta,  or  intapation  of  subject 
and  non-aubject  subaaaemblies,  during 
installation  as  further  manufacturing. 

DOC  Potman:  Wa  agree  with  tha 
petitimMr.  We  believe  that  the 
Department  conectly  claaaifiad 
inatallatian  chaigas  as  part  of  hrthar 
manufacturing  because  Xbe  U.S. 
installation  prooaas  involves  extanaiva 
technical  activitia*  on  the  patf  of 
iiiigiiiaaii  and  initaHatinn  siiporvisnrs 
and  the  integration  of  subjatt  and  non- 
subject  merdiandiae  necessary  for  the 
operation  of  LNPPs.  As  the  putiea  have 
stated,  the  Department  haa  not  applied 
a  blanket  rule  on  tha  treatment  of 
installation  expenses,  sometimes 
treeting  them  as  assembly  costs,  a 
circumstance  of  sale  adjustment  or 
shipment  expenses,  depending  on  the 
particular  drcimialancas  involved.  See 
Forklifts.  53  FR  12SS2. 12S6S  (April  IS. 
1988):  SBTS.  54  FR  53141.  53151 
(Daoamber  27. 1989)  and  MTPs.  55  FR 
335.,339  (January  4, 1990).  Where  tiioae 
circumstances  include  the  ixuxirpoiation 
of  integral,  non-subject  componoils 
during  installation  or  compUx 
installation  operations  that  are  more 
than  mere  reassembly,  (be  precedent 
clearly  supports  treetment  of 
installation  expenses  as  further 
manufacturing.  See  SBTS.  In  tiiis  case, 
the  raapondents'  U.S.  subsidiaries'  rolea 
in  the  sale,  installation  and  servicing  of 
LNPP*,  and  their  supervision  of  the 
incorpontion  of  intagral.  non-subjad 
components  during  InstallaHon. 
constitute  a  piocaas  that  is  mora  than 
mere  reasaambly. 

The  integration  of  intami  non-mbjad 
mercbandiae  and  the  tachnical 
complexiW  of  INPP  installatian 
distinguishes  the  instant  processes  btan 
thatof  Jtfm,  which  was  a  "men 
reaaaaobly  of  stibjact  parts."  Unlike  the 
equipment  covered  in  tfTPs,  the 
reqwndeois'  LNPP*  were  nev*r  fully 
assembled  and  fiiUy  tasted  in  the 
country  of  production,  since  the  integral 
parts  incorporated  at  the  plant  siiaa  in 
the  U.S.  wen  required  far  the  praaa  to 
actually  run  to  print  a  newspaper. 
Finally,  the  insuliation  ofthaae  LNFPs 
involves  intagration  of  the  merdiandiae 
into  the  physical  and  eleclrical  plant  of 
tha  cualamar's  installation  allB  and  often 
requirea  modification  of  LNn> 
components  or  the  site  itself  for 
succeaafiil  completion  of  the  LNPP. 

■Witii  respect  to  MHI,  for  boUi  the 
Piedmont  and  Guard  sales,  the  purchase 
of  integral  parts  for  installation  was  not 
limited,  as  suggmted  by  the  respondent. 
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but  wu  iignificant.  Tba  role  played  by 
MIP  in  iiMtaliation  udvitia*  is 
svidencsd  by  its  purchuing  of  iiudllaiy 
puts,  installation  supervision  six)  other 
ovendght  lesponaibiUties.  The 
Dapaitmeat's  traetmant  of  MLP's 
oversight,  control  and  paynnnt  of  thiid- 
parly  installation  as  further 
manufscturins  is  oompletaly  consiataat 
with  the  Final  Oetaniaetioa  of  Sain  at 
Leu  Than  Fan-  Vahie:  Dynamic  Handoai 
Accets  Memory  Semioonducion  of  One 
Megabit  and  Abanfiem  the  RtpiMic  of 
ICneo.  S8  PR  15467, 1S47B  (MaKh  23, 
1983),  wianviii  die  DepaituUBt 
detenninsd  that  bes  paid  far  pnxBsring 
by  an  onalBHated  subantnctar  wsse 
fimhanBanufaauring  expenses 
Conbaiy  to  MHTs  chanctaixMiaos,  the 
OspaitDaDt  believes  tkat  the  axMot  of 
sttdh  activitiaa  peifwiaed  on  dtese  sales 
was  significant,  ss  messuied  by  the 
value  of  such  setvicee  to  the  total 
oontiect  price  of  the  sales. 

Ptaither,  with  respect  to  Mim 
aigmnaats,  «ra  note  also  that  then  is  no 
"tampotal  ieBttiction~  to  the  dafinitiaD 

nfftlrthariiMnnhrtiirii^g  TTu 

Depertment  stated  in  SOTS  (at  Commaot 
9J: 

Bocnue  non-subject  mercfaandiae  U  addsd 
to  liu  lubiecl  nibanemhliei,  Ifas  portioa  of 
iastsUstkn  sxpaosas  ■Hribulsbl*  to  Um 
addition  of  tlw  maHubfact  osRhandlsa 
cannot  rassoBsUy  bs  mated  ■•  ■ 
dicaastanca  of  aala  sdjnatiiianL  It  is,  ratlar. 
part  of  the  TihM  sddsd  in  ooBluiiGtiaD  irith 
dw nan-aaUact nMrehandisK  iMMtarlhk 
■  JfadMMoraara 


rfhyoraora/hrlfwanlaJt 

Inehiunl  iaoauaa,  fer  AltBtodact,  OS's 
aaloman  expect  the  imIaSediytlem  to  ham 
the  dtoracteiitia  added  br  die  atm-eublect 
nienAandiae.  (Bmpbaaia  addad.) 

This  fundamental  ctistomer  expectatian 
ofths  cfaaiactaristics  of  the  final, 
installed  and  functional  equipment 
holds  true  lot  LNFP  ss  well. 

Comment  4    Treatment  of  Sale*  Vfith 
"Abnormally  High  Profits":  If  the 
Depaituient  continues  to  undertake  a 
review  of  individual  home  market  sales 
in  its  final  r«l«^i  !««<«»»  Mm  conteads 
that  the  Depeitnuot  sbonld  also  exclude 
sales  with  abnonnally  high  profits.  MHI 
argues  that  salsa  with  sboonnally  high 
profit  also  fsll  within  the  dafinitian  of 
sales  occurring  outside  the  onlinaiy 
coune  of  trsde.  MHI  sseeits  that  two  of 
its  home  market  sales  have  atBrannally 
high  profits  snd  tfaete&re  should  be 
encludad. 

MUD  aigusB  that  the  Depertment 
should  include  profit  on  "after^ale" 
salee  in  calnilating  home  market  profit 
Hoerever,  since  MKD'a  oonnal  records 
do  not  segregate  "aiiar^sale"  profiu  by 
mericet  or  product  line.  MRD  asserts  that 
the  Dspeitment  should  use  the  overall 
svarage  profit  of  its  Web  Press  Division. 


If  the  Depaitmaot  calculates  profit  on  a 
transactian-specific  bests.  MRD 
contends  that  home  markat  sales  wHh 
abnonnallv  high  jHofits  should  be 
excluded  bom  the  CV  profit  calculation. 

The  patilioner  maintains  that  the 
Department  should  use  the  same  CV 
profit  methodology  applied  in  the 
praliminaty  deteraiinatian  (/.«., 
nalrailate  profit  on  a  model-spadfic 
basis).  With  respect  to  MHI,  &» 
petitioner  ssserts  that  there  wes  nothing 
in  (he  record  n^ilcfa  suggoats  that  profits 
on  any  salss  ware  "abnofmally"  high. 
The  pstitiaaar  aigoea  that  the  sales  were 
at  arm's  laaigth  ao  the  profit  level  should 
be  nesmaL  Moteovei.  the  peUtiooer 
sssorts  that  tfaero  are  too  few  salaa  to 
astahHsh  a  pattern  of  normal  versus 
dmormal  profit  In  addition,  the 
petitiaoar  maintains  that  the  profit  rates 
suggssted  by  MHI  as  bring  abnormally 
hiS  do  iMit  distort  the  aversge  profit, 
mth  respect  to  MKD,  the  petitioner 
ssseits  that  even  the  highest  profit 
calculatad  on  MRD's  home  market  sales 
is  not  ahaaonal  because  it  falls  with  the 
variability  range  lor  all  home  market 
sales  snd,  thus,  should  not  be  exchidad. 
With  respect  to  "afier.sale"  sales,  the 
petitioner  aigues  that  the  profit  on 
"after^sala''  services  is  not  part  of  the 
toraign  like  product.  Moreover,  the 
palitianer  oould  not  aegreoate  tfaeee 
"allaraala"  profits  by  product-line. 
DOC  Podtion:  We  d&raee  with 
re^ondents  that  simplybecause  certain 
home  merket  sales  bad  profits  higher 
than  those  of  numerous  other  sales,  the 
profits  are  automatically  abnormally 
high  and  outxids  the  ordinary  ooutm  of 
trede  for  purposes  of  oomputing  CV 
profit  b  onhrto  determine  thet  profits 
are  abnormally  high,  than  must  be 
certain  unique  or  unusual 
chaiaciariatics  rafadad  to  the  sales  in 
questton.  Hovrovar,  the  lespandsBts 
have  provided  no  credible  infarmatiaii 
other  than  the  Bumarical  profit  smoimts 
to  support  their  contention  that  certain 
home  aoerket  salee  had  sfanotmally  high 
profits.  Aocordingly,  we  excluded  no 
name  market  sales  fKim  the  CV  profit 
calculation  due  to  abnormally  high 
profits. 

We  agree  vrith  the  petitioner  that 
"ailat^sale"  sales  sre  not  part  of  the 
foreign  like  product  Thus,  MKD's 
srgnment  that  the  Oepeitmaat  should 
include  profits  from  theee  "after  sale" 
sales  is  misplaced. 

Coavaay-Specific  baMs  in  «ha  Genua 
LMPPlnaal^alkm 

Coauneidl    KBA't  Final  Margin: 
KBA  believes  that  its  final  margin 
should  be  based  on  the  data  relevant  to 
the  MRD  sale  in  the  petition,  adiuated 
based  on  the  verified  information  on  the 


record.  Alternatively,  KBA  believes  that 
it  should  be  asaiyiad  the  "all  olhats" 
rate. 

For  purposes  of  the  final 
determination.  KBA  aiguas  that  the 
Department  caimot  legally  aasign  KBA 
the  46.40  percent  manin  baaed  oo  the 
adfusted  petition  rate  in  the  notice  of 
initiation,  as  it  did  in  the  preliminaiy 
detetminatian,  because  the  raoard 
evidence  shows  that  the  neUtian  data 
are  incorrect  and  cannot  be 
corroborated.  In  eddition  to  the  pre- 
initiation  nm«tifi«-^tVff't  made  to  the 
data  in  the  petition,  KBA  aaaatts  that  the 
Department  must  further  coooborate 
that  infomatioo  baeed  on  the  Bccurate, 
verified  infoimatioa  on  the  record  and 
sasign  the  resultant  revised  amount  to 
KBA.  KBA  sutes  that  the  SAA  cautions 
that  saooadaty  infarmati<m,  such  as 
petition  information,  used  as  facts 
otherwise  available,  may  not  be  reliable 
because  it  is  baaed  on  unverified 
allegations.  Therefore,  to  the  extent 
practicable,  it  must  be  corroborated 
from  independent  souicas  that  are 
reasonably  available  to  the  DepaitDMnt 
KBA  poiitfs  out  that  the  SAA  (and  the 
Department's  proposed  rsguhtions)  also 
states  that  independent  sounss  induda 
information  obtained  from  interested 
perties  during  the  invest^stion.  Because 
the  revised  patitianiata  is  based  sokiy 
od  data  for  ana  of  MRD's  ^alae  and  KORD 
has  fiilly  partidpetad  in  tha 
investigation.  KBA  aigues  that  tha 
verified  hiformatioo  oo  the  record  with 
leaped  to  this  sale  can  and  should  be 
usod  to  corroborate  and,  if  necessary,  to 
revise  patitianar's  information  further. 
Furtoarmore,  KBA  msintains  that  the 
Depertment's  corroboration  procedures 
for  purpoees  of  the  pnlindnary 
detarmination  %ven  leoally  inniffident 
KBA  takes  issue  with  Uis  Depeitment's 
dalm  that  it  re-examinsd  the  petition 
price  data  and  found  it  ooatinuad  to 
nave  probative  value.  According  to 
KBA,  the  test  is  not  to  re-examine  or 
determine  vrhather  the  data  have 
prabetive  value,  but  to  oomibaraia  thst 
data  to  the  extant  piacticaUe.  KBA  doaa 
not  view  the  46.40  parcent  margin 
alleged  in  the  notice  of  initiation,  which 
is  based  OQ  MK^s  data,  as  evidence  of 
the  dumping  margin  on  KBA  imports  of 
sufa^sct  inatrftsndlse,  because  It  ia 
significantly  higher  than  tha  17.70 
petosnt  prsiiminsTy  margin  calculated 
for  MRD.  in  light  of  this  fad  and  the 
evidaoos  on  tfas  record,  KBA  does  not 
believe  it  is  accurate  or  ressonabie  to 
claim  that  the  petition  price  data  has 
any  probsUve  value.  In  aocordance  with 
the  statute  and  the  practice  set  out  in 
the  prelimiiuuy  deteoninatian  of 
Bicycles  from  the  People'$  Hepublic  of 
China  (60  PR  56567.  November  9. 1995) 
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{"Bicycled,  KBA  essatts  that  vrhersver 
data  collected  bom  MRD  is  inconsistent 
with  the  data  contained  in  the  petition 
on  the  MRD  sale,  the  Department  should 
re)sct  the  petition  data  in  favor  of  MRD's 
sctusi  data  for  use  as  facts  otherwise 
available.  KBA  also  asserts  that  (he 
decision  in  the  praliminary 
detarminatian  of  Certain  Paeta  from 
Holy  (61  FR 1344.  January  19, 1996) 
["Pasta  Ptelimittary  Determination")  on 
which  the  Department  relied  in  making 
ita  facta  available  ruling  for  KBA  in  the 
preBminaiy  delannination  was 
inconsistant  with  the  statute  to  the 
extent  thst  it  did  not  go  beyond  ita  pre- 
initiatioa  analysis  in  its  effotta  to 
coiToborate  petition  infoimatioD.  In 
addition,  unlike  the  Pasta  Prelimittary 
Determination,  whore  the  Department 
used  as  facto  available  the  median  of  the 
range  of  estimated  dumping  margiiu 
from  the  notice  of  initiation,  the 
Department  in  the  instant  investigation 
based  KBA's  margin  on  a  sole  sale  of 
another  company  and  the  facta 
supporting  the  allagad  maigiD  have  been 
proven  incorrect  during  the  course  of 
this  investigation. 

Altemstively.  KBA  suggests  that  it  be 
assigned  the  "all  others"  nte.  KBA  sdds 
that  it  withdrew  ita  paitidpation  bom 
the  invastigatiaa  becauae  the  extensive 
coet  of  preparing  a  response  was  totally 
disproportionate  to  Ita  role  In  the  U.S. 
maricet  where  Ita  pest  sales  of  German- 
made  LNFPs  were  insignificant  and  no 
fotura  sales  of  Gemum-made  LNFPs 
were  axpoded.  For  thU  reason.  KBA 
sssiiite  Inat  the  Depertment  should 
tyifffiAM'  it  s  non-euipper  in  which  case 
H  would  raodve  the  "all  others"  rata. 
KBA  m^lntalM  that  the  Department 
ahottld  not  make  adverse  inforances 
against  KBA,  es  KBA's  decision  not  to 
respond  to  the  Department's 
qusetlonnaire  was  driven  by  finandsl 
rsesonsand  not  by  sny  other  perceived 
benefit  from  noo-submissian  of 
informatioa.  At  the  time  KBA  made  ita 
decision,  it  had  iu>  way  of  knowing  the 
maigin  MRD  would  receive,  whethiBr  the 
Department  would  ecoept  ita  data, 
whether  the  information  would  be 
verified  and/or  whether  the  Department 
would  use  facta  available.  Additionally, 
iCBA  asaarta  that  prior  to  the  199S 
amendmen(  to  the  antidumping  statute, 
the  Depertment's  practice  was  to  issue 
questionnaires  to  exporters  SGCounting 
for  the  first  60  percent  of  exporta  of 
sub|ec(  merchandise.  Had  this  rule  still 
been  eppUcable,  KBA  states  that  it 
piobebly  would  not  have  been  deemed 
a  mandatory  respondent  and  received  a 
questionnaire  in  this  investigatioiL 
Thus,  it  would  have  received  the  "all 


othen"  rate  which,  in  this  case,  would 
have  been  MRD's  rate. 

The  petitiooer  maintains  that  the 
Department  properly  assigned  KBA  the 
mugin  containM  in  the  notice  of 
initiation  as  fads  available  in  the 

C'iminaiy  determination,  contending 
KBA's  rebisal  to  coopeiate  justifies 
an  adverae  inhrence.  Aoxirding  to  the 
petitioner,  KBA  was  properly  identified 
as  one  of  two  expurtais  of  subject 
merchandise  to  me  United  States  end, 
therefore,  the  Department  was  folly 
justified  in  ita  decision  to  require  it  to 
respond  to  the  antidumping 
questionnaire.  The  petitiooar  also 
i||^i.iiM««  KBA's  claims  diat  ita  small 
volume  of  enxnta  somriiow  exempta  it 
from  responmng  to  the  Depsztment's 
({uestionnaire.  Under  the  URAA,  the 
Department  must  establish  a  sepante 
mugin  for  each  exporter,  unless  the 
nuimer  of  transactions  or  exporters 
mskes  such  s  procedure  Impractical, 
which  is  not  the  situation  in  this  case. 
In  addition,  the  peUtitmer  dismisses 
KBA's  reesons  for  lebising  to  cooperate 
ss  irrelevant  since  the  statute  does  not 
condition  the  use  of  an  adverse 
inference  on  the  motive  of  s  non- 
cotqwreting  peity.  According  to  the 
petitioner,  applying  an  adverse 
infafeiice  in  iQSA's  esse  ensures  that  a 
non-coopenting  party  does  not  benefit 
more  by  ita  failure  to  coopente  than  to 
comply  with  the  Department's 
lequireromta.  Finally,  in  the  petitioner's 
view,  the  Deportment  did  carrobarsto 
the  secondary  data  used  as  facta 
othowise  available.  According  to  the 
petitioner,  the  statute  estsblishes  that 
the  Department  satisfies  the 
corroboration  requirement  If  it  finds  that 
the  information  at  issue  has  probative 
value.  In  thu  invertigBtion,  Uie 
petitioner  aseerta  that  the  pre-initiation 
analysis  of  the  petition  satisfied  this 
threshold. 

DOC  Position:  We  agree  with  the 
petitioner.  In  our  pnltaninary 
datermination.  pursuant  to  section  776 
of  the  Act,  we  assigned  KBA  the  maigin 
in  tha  notice  of  initiation  ss  facta 
otherwise  available  because  it  failed  to 
ntpaoA  to  the  Deparlmant's 
qusetioaiiaire.  We  slated  at  that  time 
Uiat.  in  accordance  witti  section  778(b) 
of  the  Act,  an  advene  infaranoe  wes 
wanantad  with  reelect  to  KBA  because 
it  Mlad  to  cooperate  by  not  acting  to  Uie 
best  of  ita  ablBty  to  comply  with  die 
Depertment's  request  for  information  so 
thst  the  Department  oould  make  a 
determination  with  respect  to  the  extent 
of  ICBA's  dumping  or  lack  thereof. 
Consistent  with  our  preliminary 
determination,  we  believe  that  an 
advene  inference  is  wrsnanted  with 
respect  to  KBA  for  purposes  of  the  final 


datermination.  See  "Facta  AvailsUs" 
section  of  (his  notice. 

We  disagree  with  the  respoaidsait's 
claim  that  the  Department  should  not 
use  facta  svailsble  or  mske  advene 
inferences  in  its  esse,  but  lather  AouW 
apply  the  "all  others"  rate .  Aounding 
to  section  776(a)  of  the  Act,  the 
Department  shall  use  facta  available  if 
an  interested  party  does  not  provide 
neceesaiy  information  or  stenifinsntly 
impwles  an  investigation.  'Hie  SAA 
explains  that  the  Department's  potential 
use  of  facta  available  provides  us  "only 
incentive  to  foreipi  exporten  and 
producers  to  lespond  to  the 
Department's  questioimaire"  (SAA  at 
868).  Applying  sn  adverse  inference  to 
a  non-oooparatiiig  party  eosores  that  the 
non-responding  puty  does  not  obtain  a 
more  favorable  result  by  faiUng  to 
cooperate  than  if  it  had  ooopented 
folly.  The  facta  svsilatde  or  adverse 
inioence  applied  need  not  be  proven  to 
be  the  tiest  alternative  infaimation.  only 
that  it  is  reasonsble  to  use  under  tfas 
particular  drcumxtanoss  (SAA  st  869). 
In  this  esse,  if  KBA  were  to  receive  the 
"all  othen"  maigin  instead  of  the 
adverse  facta  available  maigin,  as  KBA  , 
suggests,  it  would  receive  the  exact 
same  treatment  es  MRD,  which 
responded  to  the  Depertment's 
questionnsire.  This  result  would  not 
fulfill  the  objective  of  nction  776  of  the 
Act  Similarly,  we  note  that  it  vrould  be 
inappropriate  to  assign  to  KBA.  ss 
adverse  facta  available,  the  actual 
margin  calculatad  far  the  MRD  sale  in 
the  petition,  because  this  rate  is  lower 
than  the  final  overall  margin  for  MRD 
which  cooperated  folly  in  this 
inveetigatiao. 

With  respect  to  the  rsspondsnt's 
opposition  to  our  oonobaratioa 
proceduras,  we  note  that  tba  SAA  (at 
870)  definae  conoboiattoo  of  secoodary 
information  to  maen  that  the 
Dspartment  will  satisfy  itself  that  the 
secondaty  infaimatian  to  be  used  as  the 
basis  tor  tacta  availabb'has  "probative 
value."  Tba  detarmination  of  "probative 
value"  is  sssosesrl  on  a  ces^fay-casa 
basis.  We  stated  in  our  pnUniinaJT 
notice  that  in  accordance  with  section 
776(c)  of  the  Act,  we  corroboratod  ell  of 
the  secondary  information  on  which  the 
maigin  in  the  petition  was  baaed  during 
our  pre-initiation  analysis  of  the 
petition  to  the  extent  appropiiaM 
information  was  svaiuble  for  that 
purpoae  at  that  time.  For  purpoees  of  the 
pieuminary  detennination,  we  re- 
examined the  price  information 
provided  in  the  petition  in  light  al 
information  developed  during  the 
investigsUon.  end  found  that  it 
continued  to  be  of  probative  value.  For 
the  final  determinsUon.  we  oomparad 
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Um  paUtieB  prios  intnniw»i«in  with 
vauiad  data  on  tfaa  raoonl  and  agiis 
found  that  it  oootinuad  to  ba  of 
probaUva  value.  Nothing  in  the  itatute 
or  tha  SAA  compel  us  to  go-beyond 

Coabaiy  to  the  nspondent's  claims, 
oar  oonobantian  piocaduies  in  this 
caaa  an  ool  inoonsistant  with  the 
Mwllmlnary  dalanninations  In  Auto  or 
Bicydat.  In  fficvcfes,  the  Dapaitmant 
cosnpand  the  <uta  tn  the  petition  to 
saccndaiy  data  which  inchidad,  but  was 
not  limited  to,  the  same  type  of  data 
used  as  the  basis  for  the  pMitian  and  the 
audited  finanrial  nnats  of  two  of  the 
laigaat  Indian  bicyds  pfoduoers.  Thaae 
prooaduiee  did  not  aaek  to  laplaoe  the 
aecondaiy  infannalioo  with  aspmndent- 
apadfic  information,  but  rather  to 
compare  it  against  that  iofonnatiaD  in 
order  to  dsteimine  if  it  had  "probative 
value."  In  Aieta,  unlike  the  instant 
invastigatiao  where  KBA  did  not 
atlampt  St  all  to  respond  to  tha 
Department's  quesUonnaira,  the 
company  to  which  box  available  was 
sppUad  at  least  sttempted  to  lespond  to 
the  Departmaot's  qoaslionnalre,  but  tiie 
informatiao  it  submitted  Kraa  inadequate 
and  unusable.  Also,  in  the /Vista  flnii/ 
ZManninotion,  we  concluded  that  the 
petilian  was  the  only  appropriate 
inlbnnatiao  on  the  rscord  to  be  used  as 
fads  svailaUe  oo  the  basis  of  hevinK 
oomparad  the  sixes  of  the  calculated 
margins  for  the  other  rsapoadants  to  the 
eetimalad  ""'g*"«  in  the  petitian.  in  the 
AatD  caae.  as  in  the  instant  case,  the 
otfaarrsapcodants'  estinuted  maigins 
wvre  lower  than  the  petitioa  margins.  In 
addition,  in  PosiD  the  Dapaitment  did 
not  go  beyond  its  pre-initiation  analysis 
in  its  carrafaoratian  procaduras.  See 
Piuta  FiBol  Determination,  61  FR  30326, 
30329  Oune  14, 1996). 

FmtSaimore,  KBA's  reCnences  to  the 
pie-19gs  antidumping  law  with  respect 
to  the  Depaitment's  daterminatioa  of  the 
approprlata  redpiants  to  the. 
Department's  quastiaonaira  are 
inelevant  Under  die  URAA,  the 
Depaiimsnt  Is  now  required  to 
investigate  aU  known  producers/ 
axporters  of  subject  meicfamdise  unless 
the  aumfaer  of  transactians  or  eimorters 
is  adndnistrativBly  bordansome  (SAA  at 
814).  PuitharqiorB,  despite  the  fact  that 
there  wes  no  dumping  allegation  in  the 
petttian  specifica%  against  KBA,  (he 
Department  is  reqidred  to  conduct  its 
own  reseeich  ss  to  the  universe  of 
producera/expocters  of  subject 
maachandise  and  the  appropriate 
redpients  of  its  questionnaire.  Thus, 
baaed  on  information  noeived  6am  the 
U.S.  Embassy  in  Bonn,  we  named  KBA 
as  a  rsapondent  See  August  28, 1005. 
Memorandum  to  the  File  from  bens 
Daraanta,  etai-Ve:  Questionnaire 


Racipispts.  For  tiHiatanrar  laason  KBA 
deddad  to  withdraw  baat  the 
Invasti^tian  aa  an  active  reqMndaDt, 
the  Dspattmant  nniat  now  make  advnse 
ininenoaa  oonsialant  with  the 
priiadplaa  outlined  above.  Tbarefore.  for 
purpoaas  of  the  final  detarminaticn,  we 
have  asaigDsd  to  KBA  the  amended 
petltiaa  margin  in  tha  notioe  of 
Initiatioo  of  4&40  paraanL 

ftsqueatt:  MRD  aiguas  that  the 
Department  should  exclude  certain  sales 
bom  its  final  calculaHone— namely, 
CSiarkitts.  Faigo  and  Global— because 
they  Involve  imports  of  parts  and 
subcompoaaots  that  are  not  subject  to 
the  scope  of  the  invastigstion.  With 
respect  to  the  Charlotte  sale,  the 
reqiondentarguee  that,  in  the  initial 
phases  of  die  fiivestigBtion.  both  the 
petitiooar  and  MRD  agreed  that  it 
should  be  excluded  from  the 
Departmaot's  snalysls  beotuse  the 
substantial  U.S.  content  trauld  distort 
the  Ospartment's  cakulations.  MRD 
states  that  while  the  Department's 
preliminary  delarmijaatlon  did  not 
dispute  this  reaaoning.  it  questioned 
whether  it  had  the  authority  to  exclude 
this  sale  baaed  aolely  on  this  bet. 
Because  the  Department  hsd  not 
reached  a  final  decision  on  scope  at  that 
time,  it  deddsd  to  preliminarily  include 
the  Charlotte  sale  in  its  analysis.  MKD 
continues  to  believe  that  this  ale  does 
not  leprseent  subject  merchandise  and 
therefore  should  be  excluded. 
According  to  MRD,  none  of  the 
imported  parts  and  subcomponents 
{taken  singly  or  together)  constitutes  a 
LNPP  componant  whether  defined  by 
the  Department  in  terms  of  esseiux  or 
value. 

Moraovar,  MKD  asserts  that  the 
Charlotte  sale  involved  an  unusual 
situation  and,  if  included  in  the 
Department's  analysis,  would  distort  the 
calculation  of  the  antidumping  margin. 
Specifically,  MRD  states  that  MRU 
experienced  slpiiflrwit  problems  in  the 
deeign  and  manufacturing  of  the  press 
because  of  "mismanagament,"  which 
resulted  In  significant  cost  ovemms  and 
profit  loss.  The  Depeitnwnt's 
preliminary  detenniiutian  deducted  all 
of  the  cceis  incurred  In  the  United 
States,  including  the  unexpected  cost 
overruns,  from  me  total  sales  price  to 
determine  CEP.  therAy  resulting  in  a 
very  high  dumping  margin  {or  this  sale. 
MK)  points  out  £t  the  Department  has 
the  authority  to  exclude  unusual  sales, 
such  as  Charlotte,  from  its  analysis  if 
inclusion  of  those  sales  would  distort 
the  results.  Ahemati-iWly,  if  the 
Departmtnt  does  not  exclude  the  sale  to 
Charlotte,  it  should  calculate  CB>  for 
that  sale  under  the  "Special  Rule"  of 
section  772(e)  of  the  Act  which  provides 


that  the  Dspartmant  may  employ 
altamaUve  methods  to  determine  CEP 
«d)an  the  U.S.  value  added  exoeeda  the 
value  of  the  imported  merchandiae. 
MRD  asserts  further  that  the  firsttwo 
altwnaUve  methodologlas  descrttied  in 
section  772(c)  would  be  difilcult  to 
apply  to  the  Charlotte  sale  because  then 
were  no  sales  of  identical  or  other 
merchandise  that  could  be  compared  to 
the  NV  for  the  Charlotte  sals.  Therefore, 
MRD  '"«'■'»«'"«  die  Department  should 
use  "another  reasonable  method" 
permitted  imder  the  "Special  Rule"  of 
section  772(e)  of  the  Act.  At  a 
mlninnim.  MRD  argues  that  the 
Department  should  assign  a  substantial 
portion  of  the  loss  on  the  sale  to  the  U.S. 
oporatiops  that  caused  IL 

Furthennere,  MRD  argues  that  the 
sales  to  Fargo  and  Global  should  also  be 
excluded  becauae  they  do  not  consist  of 
subject  components  and  therefore  hll 
outside  the  scope.  Also,  as  explained  in 
its  various  rssponsas,  both  saks 
involved  "n"pnl  drcumstsnoes.  In 
general,  the  Fargo  sale  involved  the  sale 
of  a  discontinued  printing  unit 
produced  partially  in  Gennany  and 
partially  in  the  United  States.  The 
Cloba]  sale  involved  a  combination  of 
used  etjuipmant  from  MRU's  inventory 
and  a  new  printing  unit  which  was 
produced  partially  in  Germany  and 
partially  In  the  United  Stales,  and  sold 
to  a  reseller  which  was  responsible  for 
its  installation.  Even  if  the  Department 
were  to  conclude  that  the  parts  and 
subcomponents  imported  &om  Germany 
for  these  sales  were  within  the  scope, 
MRD  luges  the  Department  to  exercise 
its  discretion  to  exclude  these  sales  bom 
its  analysis  bassd  on  the  tact  that  they 
are  small  and  atypical. 

The  petitioner  states  that  the 
Department  should  Indude  all  three 
sales  St  issue  in  its  analysis.  With 
respect  to  Charlotte,  the  peUtiooer 
argues  that  the  cost  overruns  as  a  result 
of  "mismanagement"  experienced  by 
the  respondent  on  this  sale  are  not  a 
valid  reason  to  exclude  the  sale  or  apply 
special  methodology  within  the  context 
of  the  antidumping  statute  or  the 
Depertment's  practice.  According  to  the 
petitioner,  if  a  cost  overrun  by  itself 
required  exclusion  of  a  sale,  the  cost 
calculation  would  became  unfairly 
skewed  in  &vor  of  low-cost  sales.  The 
petitioner  also  disputae  respondent's 
claim  that  Rockwril  agreed  to  exclude 
this  sale  from  the  investigation,  stating 
that  only  in  the  contaxt  of  its  proposal 
for  s  four-yeer  P(3I  did  it  think  that  the 
Dspartmant  could  torsfo  analysis  of  this 
sale  given  its  complexity  end  the 
rspoiling  burden.  However,  In  the  two- 
year  POI  adopted  by  the  Departmimt, 


the  petitioner  believes  it  is  too 
significant  to  omit  and  the  respondent 
has  already  met  the  burden  of  reporting 
the  data  for  this  ssle. 

The  petitioner  argues  that  the 
Charlotte  sale  does  not  meet  the  criteria 
for  exclusion  of  a  U.S.  sale  from  the 
dumping  calcul^on  because  it  is  not 
"atypical"  within  the  context  of  the 
LNPP  industry  or  so  small  as  to  have  an 
insignificant  efiect  on  the  margin.  In 
addition,  the  petitioner  maintains  that 
MRD's  "alternative  methods"  approach 
is  unsubstantiated.  According  to  the 
petitioner,  MRD's  proposed  alternative 
of  attributing  all  or  some  of  the  loss  on 
the  Chsriotts  sale  is  unreasonable  under 
section  772(e)  of  the  Act  which  provides 
for  the  exclusion  of  losses  in  the 
adjustment  for  further  manubcturing. 
Finally,  the  petitioner  asserts  that  the 
merchandise  sold  to  Charlotte  is  subject 
to  the  scope  because  it  Includes  certain 
parts  and  subc»mponenls  which  are 
explicitly  covered  by  the  scope. 

With  respect  to  Fargo  and  Global,  the 
petitioner  contends  that  these  sales  also 
constitute  subject  merchandise  and 
were  not  "atypical."  The  petitioner 
claims  that  the  imported  merchandiae 
for  both  transections  contained  all  of  the 
relevant  mechanical  parts  of  one  of  the 
five  LNPP  compooeots  which  would 
have  induded  certain  parts  explicitly 
spedfied  in  the  scope.  The  petitioner 
also  msintains  that  the  tact  that  these 
sales  Involved  discontinued  equipment 
or  were  small  in  terms  of  value  does  not 
make  them  "atypical,"  given  the  limited 
number  and  uniqueness  of  each  of  the 
U.S.  sales  under  Investigation,  and  the 
nature  of  the  LNPP  industry  where 
tedmologicsl  advances  which  result  in 
the  discontinusUon  of  previous  product 
lines  are  common. 

IXX  Position:  We  ogree  generally 
with  the  respondent  «rith  respect  to  the 
Charlotte  sale,  and  with  the  petitioner 
with  respect  to  the  Fargo  and  Global 
sales.  The  Charlotte  sale  involved  the 
importation  from  Germany  of  less  than 
complete  components  destined  to  fiilfill 
a  contiad  for  a  LNPP  system  in  the 
United  States.  Both  the  Fargo  and 
Ck^l  sales  involved  the  importation 
from  Germany  of  less  than  complete 
components  for  the  fulfillment  of  a 
contract  for  LNPP  additions.  As  stated 
.   in  the  "Scope  of  InvestipUon"  section 
of  this  notice,  we  have  distermined  that 
elements  (i.e.,  parts  and 
subcomponents)  imported  to  fulfill  a 
LNPP  contract  ^lall  be  induded  in  the 
scope  of  the  investigation  if  the  sum  of 
their  cost  of  manufacture  is  at  least  50 
percent  of  the  cost  of  manufacture  of  the 
finished  LNPP  component  of  which 
they  are  a  part  In  the  case  of  Charlotte, 
our  aiulysis  of  the  sum  of  the 


manufacturing  cost  of  the  elements 
relative  to  the  oienuCacturing  cost  of 
each  of  the  components  of  which  they 
are  a  part  is  less  than  50  percent 
Because  the  imported  elements  do  not 
meet  the  50  percent  threshold  on  a 
component-specific  basis  and,  therefore, 
do  not  constitute  subject  merchandiser 
we  exduded  the  Charlotte  aale  from  our 
final  analysis. 

Applying  the  above-specified  value 
test  to  tlM  impotted  elements  relevant  to 
tlie  Fargo  and  Global  sales  yields  the 
opposite  result.  That  is,  the  cost  of  the 
imported  elements  is  greater  than  SO 
percent  of  the  cost  of  the  component  of 
which  they  are  a  part.  The  Department 
may  exclude  U.S.  sales  btrai  its  analysis 
if  these  sales  are:  (1)  Not  representative 
of  the  seller's  behavior,  or  (2)  so  small 
that  they  would  have  an  insignificsnt 
impact  in  the  margin.  See  fPSCO,  Inc.  v. 
United  States  (714  F.  Supp.  1211, 1217 
(Crr  1989).  In  the  past,  the  Department 
excluded  certain  "atypical"  or 
unrepresentative  U.S.  sales,  where  the 
total  pool  of  U.S.  sales  wss  great.  See 
SBTS,  54  FR  53141,  53148  (December 
27, 1989).  In  the  case  of  LNPPs, 
however,  where  the  sales  are  few  and 
unique,  such  exclusion  would  not  be 
appropriate.  Given  the  limited  number 
of  U.S.  sales  in  this  investigation  and 
the  fjct  that  the  sales  at  issue  fall  within 
the  scope  of  the  investigation,  we  have 
no  basis  on  which  to  exclude  these  sales 
from  our  final  analysis.  Therefore,  we 
included  the  sales  to  Faigo  and  Global 
in  our  fmal  analysis. 

Comment  3    Post-Petition  Price 
Amendments:  The  petitioner  contends 
that  the  Department  should  disregsid  all 
post-petition  price  amendments  snd  use 
instead  the  contiad  price  as  of  the  date 
of  the  filing  of  the  petition  ss  the 
starting  price.  The  petitioner  asserts  that 
such  amendments  applied  to  the 
Rochester,  Wilks»-Barre  and  Charlotte 
sales.  Citing  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Ceil  Site 
Transceivers  from  Japan,  49  FR  43080, 
43084  (October  26, 1984)  ("Cell  Site 
Transceivers"],  among  other  cases,  the 
petitioner  states  that  the  Deportment's 
practice  calls  for  the  rejection  of 
alterations  tn  the  prices  of  subject 
merchandise  after  the  filing  of  a  petition 
in  order  to  prevent  maniptDation  of 
potential  dumping  margins.  According 
to  the  petitioner,  that  rationale  is 
applicable  in  this  investigation,  where 
MRD  had  every  reason  to  negotiate  a 
new  price  that  would  reduce  the 
dumping  margin.  With  respect  to 
Rochester  in  particular,  the  petitioner 
finds  suspect  the  significant  profit 
gained  by  MRD  in  the  amended  portion 
of  the  transaction.  Moreover,  the 
number  of  reported  amendments 


indicates  thst  even  the  latest  reported 
price  adjustinents  might  not  be  the  last. 
Therefore,  the  petitioner  assarts  thst  the 
Department  should  rely  on  the  sales 
prices  in  effect  on  the  date  of  the  filing 
of  the  petition  and  disregard  the  eflecis 
of  any  post-POI  amendments  on  prices 
and  cost. 

MRD  diswrees.  First,  it  argues  that  it 
is  common  for  spadfications  (and 
therefore  price)  for  large  capital 
equipment  like  LNPPs  to  be  modified 
after  the  initial  contrsd  Is  signed,  and 
the  Department  has  recognizad  this  in 
past  cases.  According  to  the  respondsot 
such  changes  are  not  unusual  and  do 
not  support  tha  condusion  that  the 
seller  has  msnlpulated  its  prioss  to     - 
avoid  dumping.  Second,  with  respect  to 
the  Rochester  price  amendment,  the 
Deportment  reviewed  the 
oorrespandenoe  which  slunred  the 
amenmnent  had  been  contemplated 
before  the  petition  Sling.  Third,  MRO 
finds  the  petitioner's  aiialysis  of  its 
interests  to  be  questionable,  aa  it  is 
always  in  MRD's  interests  to  negotiate 
the  highest  possible  price  for  its  sales 
notwitbsttnding  the  filing  of  the 
antidumping  case. 

DOC  Position:  Ws  agree  with  the 
petitioner.  In  pest  esses,  the  Departmsot 
has  stated  that  its  standard  practice  la 
not  to  accept  price  adjustments 
instituted  after  the  filing  of  a  petition. 
Despite  the  nature  of  the  merchandiae 
under  investigation,  we  have  held  that 
we  are  cautious  in  accepting  price 
increaaes  which  occur  after  receipt  of  a 
petition  so  as  to  discourage  potential 
manipulatioo  of  potential  dumping 
margins,  and  havs  detarmined  the 
origjnsl  centract  price  which  pre-dated 
the  filing  of  the  petition  as  the  proper 
basis  for  U.S.  price.  The  transactions 
and  prices  under  investigstion  are  those 
In  effed  as  of  the  filing  of  the  petition. 
See  Cell  Site  Transceivers:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products.  Certain  Cotd-Bothd 
Carbon  Steel  Flat  Products,  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada.  58  FR 
37099,  37112  Quly  9, 1993);  Final 
Results  of  Administrative  Review: 
Stainless  Steel  Wire  Bod  from  Prance, 
SO  FR  9813,  0814  (March  12. 1995);  and 
Final  Results  of  Administrative  Review: 
64K  Dynamic  Random  Access  Memory 
Components  from  japan,  51  FTl  15943, 
15953  (April  29. 1996).  Similsriy,  at  the 
preliminary  determination  in  this 
investigation,  we  stated  with  rasped  to 
the  Rochester  price  amendment  that 
while  we  did  not  believe  that  the 
contred  amendment  per  se  altered  the 
date  of  sale  (given  the  industry  involved 
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and  the  nature  of  the  conatniction 
praoBss  for  these  large,  cuatomined 
machines  under  investigatioa,  where 
minor  speciScatJon  changas  aie 
routine),  we  were  "troubled  by  the  fad 
that  tiie  sale  price  was  modified 
officially  after  the  filing  of  the  petitian 
in  this  investiBation,  and  that  the 
potential  for  the  reapondant  to  influence 
purpoaely  the  margin  ralnilaHmi  may 
exist."  See  Fefanury  23, 1996, 
Mamotandum  to  Richard  W.  Moreland 
bom  The  Team  Ra:  Sales  Exclusion 
laauesat  8. 

Therefore,  baaed  on  the  foregoing 
analysia,  we  have  not  cooaidered  any  of 
th«  poal-POI  price  amendmenta  relevant 
to  MRiya  U.S.  sales  in  our  final  analysis. 
Id  addition,  we  note  that  the  palitlonar's 
aaaertian  that  poat-POI  pifca 
amendmenta  applied  to  three  of  MRiys 
aalaa  is  inoonect.  While  we  varifiad  that 
poat-POI  price  amandmants  applied  to 
MUD'S  Rocfaeater  and  Wilkaa  Bam 
aaiea,  we  did  not  ohaorve  any  such  price 
amandmant  to  apply  to  the  diariolte 
aale,  a*  ■uggastsd  by  the  patitiODer. 
Notwithalanding  this  iaci,  the  iaaua  b 
moot  with  fWDact  to  the  Ohaiioite  aale 
^van  that  we  nave  excluded  it  from  our 
final  analysia.  See  iXXAwition  to 
Cemtnent  2  of  Ifaa  "Ykimpany-Specific 
Isauea"aafaaectlanaflhe"Intarsatad    . 
Parte  Commanta"  section  of  this  notice. 
Wealao  note  that  our  final  r«lf!nU««»i 
of  CSP  for  the  Rochester  and  Wilkaa 
Bane  sales,  exclusive  of  poat-POi  price 
amendments,  is  consistant  with  our 
calculation  of  CV  for  theaa  salea  which 
is  baaed  on  the  raspondant's  submitted 
coat  eatiraataa  and  doea  not  include  the 
coata  aaaodatad  with  tha  poat-PCH  price 
amendments.  See  DOC  Potition  to 
Comment  9  of  the  "Company-^Mcific 
lasuea"  subsection  of  the  "Iiileiealed 
Party  Comments"  section  of  this  notica. 

Comment 4    Dated/ Soto: MBD 
maintains  that  the  Department  should 
use  the  letter  of  intent  as  the  date  of  sale 
for  its  U.S.  sales,  as  this  document  is  the 
first  written  evidence  that  an  agreement 
has  been  reached  on  the  basic  tama  of 
those  sales.  Qting  LPTm  (48  FR  26496, 
26499,  June  8, 1993)  and  tfTPi  (55  FX 

335. 341,  January  4, 1900),  MKD 

that  the  Depertmant  has  coosistantjy 
used  the  date  of  earliest  writtan 
evidence  of  a^eement  as  the  data  of  sale 
in  cases  involving  laige  made-to-order 
pitxhicts  and  has  consistently  held  that 
minor  changes  in  technical 
spadficatioos  after  the  data  of  initial 
agreement  do  not  alter  the  data  of  sale. 
MRD  states  that  the  basic  terms  in  the 
final  contracts  were  idaotical  in  all 
material  respects  to  tha  terms  outlined 
in  the  letters  of  intent,  as  supplemented 
by  the  additional  terms  sat  forth  in  the 
final  propoaala  referenced  in  the  letters 


of  intent  In  addition,  the  fiact  tliat  MRD 
bagins  production  after  the  signing  of 
the  letter  of  intent  provides  further 
justificatloa  for  treating  the  letter  of 
intent  data  as  the  sale  date.  According 
to  MRD.  aaneral  contract  law  (Section 
2-201(3 )(a)  of  the  Uniform  Commercial 
Code)  provides  that  a  valid  contract 
exists  when  the  seller  starts  production 
for  custom  order  goods  that  are  not 
suitable  for  sale  to  others  in  the  ordinary 
course  of  tnde.  MRD  argues  further  that 
tha  cancellation  clauses  in  tha  letters  of 
intent  lor  Sochastar  and  Wilkea  Bane 
should  not  aflact  the  data  of  sale 
analysia  bacauaa  the  feet  remains  that  at 
the  time  of  tha  laltar  of  intent,  the 
parties  had  leachad  agreement  on  all  of 
tha  basic  tenna  of  the  aale. 

Tha  patitiaDar  arguea  that  in 
accoidanoe  with  the  Department's  long- 
standing  pncHoa,  the  appropriate  date 
of  sale  in  this  invaatigatian  is  the  date 
of  contract  According  to  the  petitioner, 
tha  wasantial  laima  of  aale  in  the  LNPP 
industry  (i.e.,  specifications,  price, 
payment  acfaadulaa,  warranty  tenna  and 
inatallatinn  requirements)  are 
eatabliaiiad  by  tha  final  contract,  and 
not  tha  Isttar  of  intent.  The  petitioner 
states  that  the  Dapertment  verified  tliat 
MRlTs  Isttars  of  intaot  far  selected  U.S. 
sales  did  not  definitively  eatablish  tha 
matarial  terms  of  sale.  Finally,  the 
petitioner  assarts  that  in  the  casaa  dted 
by  tha  reapondant  to  support  its 
argument  that  the  Department's 
pnoedani  aatahlishes  the  data  of  sale 
eeiiier  in  the  tnmaaction  involving  large 
customized  equipment,  the  date  of  sale 
adopted  was  the  contract  date  or,  in  the 
abaenoa  of  a  formal  writtan  confinnation 
of  aale,  the  initial  order  date.  In  this 
case,  the  petitioner  points  out  that  the 
letters  of  intent  lequiiad  a  Cormal 
writtan  confinnation  of  sale. 

DOC  Portion:  We  ^ree  with  the 
petitioaar.  Tha  Department  has  a 
longstanding  practice,  which  bases  the 
data  of  aale  on  tite  date  when  all  the 
nsaenlial.taiiiiii  (usually  price  and 
quaiitit]4  aia  fiimty  eatabliafaed  and  no 
lonaar  within  the  control  of  the  parties 
to  ailar  without  penalty.  See,  e.g..  Final 
Detenmnadon  <^  Sales  at  Less  Than 
Fair  Vahte:  Polyvinyl  Alcohol  from 
Tormnx.  61  FR  14064, 14067  (Match  29, 
1096). 

In  thiacaae,  we  detarmined  that  the 
appropriate  date  of  sale  is  the  data  of 
contract,  and  we  Bolidtad  data  from  the 
reapondant  on  this  baais.  As  stated  in 
MTRi,  the  Oapaitmant's  policy 
regarding  tha  data  of  aale  in  the  caae  of 
large,  cuatomiaad  marcfaaiuliBe  "has 
favopad  establishing  the  date  of  sale  at 
an  earlier  point  in  tba  sale  transaction 
prooeas  than  at  a  later  point,  aa  it  might 
be  the  case  of  fungible-type 


commodities  which  are  offered  for  sale 
in  the  ordinary  course  of  trade. "  See 
\rrPs  at  341.  Ilia  appropriate  "earlier 
point"  in  the  sale  tranaaction  for  date  of 
sale  purposes  is  determined  on  a  caae- 
by-case  basis.  In  this  case,  we 
determined  that  the  earliest  point  in  the 
sale  transaction,  where  the  essential 
tarms  of  sale  for  the  U4PP  industry  (i.s.. 
apadfications,  price,  payment 
acfaedulea,  warranty  terms  and 
installation  raquirsments)  would  ba 
establiahad  definitively,  is  the  sale 
oontraot  date,  given  the  volume  of  sales 
correspondence  generated  in  the  sales 
procaas  and  the  polaatial  minor 
specification  rjuingaa  that  may  be  made 
to  tha  merchandise  during  tha 
production  process  snd  after  delivery. 
Furthermore,  at  verification,  we 
obaarved  that  the  terma  of  sale 
Btipulatad  in  tha  lattars  of  intent  did  not 
definitively  establish  tha  material  terms 
of  sale,  aa  they  were  subject  to  change 
and  to  a  definitive  agreement  of  sale 
(/.e.,  a  sale  contract).  See  MRD  Sales 
Varificatian  Report  at  11-12. 

Therefore,  far  purpoaes  of  the  final 
determination,  we  have  detarmined  the 
date  of  contract  to  be  the  appropriate 
data  of  sale.  Our  detarminaUon  of  the 
data  of  aale  in  this  case  is 
distinguishable  from  that  in  the  case  of 
MHI's  Guard  sale  in  the  companion 
inveatigalion  of  LNPPs  from  Japan.  In 
MRI^a  caaa.  tha  date  of  sale  issue 
involvea  identifying  the  producer's 
earliest  writtan  doraunentation 
establishing  the  essential  terms  of  sale, 
wbeiaas  in  MHI's  case  the  iaaua 
involves  idantiMag  tha  appropriate 
partiaa  to  the  sale  far  data  of  SUB 
purpoaaa.  Sea  MHI  Comnisnt  4  in  tha 
FaAmi  Kagjialarnotioa  of  LNPPi  from 
Japan. 

Comment  5    U.S.  Indirect  Selling 
Expense  Cap:  The  petitioner  aiguas  that 
the  Department  ahould  not  cap  U.S. 
indirect  selling  expeoaea  allocated  to 
particular  aales  at  the  amount  incurred 
during  the  PCH  because  tlie  allocation 
cap  i^oias  the  expenses  incurred  on 
salea  of  subject  merchandise  outside  of 
the  POL  According  to  the  patitionar,  the 
Department's  allocation  methodology 
employed  in  the  preliminary 
datatmination  rests  on  the  aaaumpUon 
that  POI  salea  could  not  have  incuirad 
aalling  wvpansna  outside  of  the  POI.  But 
in  cases  such  as  the  instant  one,  when 
sales  efibits  last  for  years  and  yield  only 
a  limited  number  of  large  sales  at 
irregular  intarrals,  it  is  logical  to  find 
that  the  amount  spent  to  negotiate  a 
given  group  of  sales  was  greater  than  tha 
total  selling  expenses  incurred  in  the 
limited  period  in  which  the  aales  were 
made.  Furthermore,  the  Department's 
cap  is  incohsistent  with  section 


772(dNl)  of  the  Act  which  requires  the 
deduction  from  CEP  of  any  expenaea 
generally  incurred  in  selling  the  subject 
aMHchaadisa.  According  lo  the 
petitioBar,  whether  the  respondent 
incurred  Indirect  selling  expenses 
during  the  POI  is  irrelevant  to  this 
raquirameat.  In  addition,  the 
Dapaifaiit's  cap  ignores  the  patlara  af 
KffiD's  sales,  wlmre  the  POI  sales  are 
few  btM  sailing  expenses  are  incurred  on 
a  regular  basis  before,  during  and  after 
the  POI  to  account  for  activities  ranging 
from  the  development  of  bids  to 
amendments  to  signed  contracts.  Hie 
petitioner  argues  farther  that  the 
Department  should  r^ect  MRD's 
proposals  to  cap  U.S.  indirect  selling 
expenaea  up  to  the  amount  of  total 
expenaea  incurred  during  the  POI  on 
nowqiapar  aales,  aa  this  would  amount 
to  allocating  POI  indiiact  sailing 
axpanaas  over  POI  sales  orders,  which  is 
contrary  to  the  Departmant'a  nonnal 
calculation  methodology. 

If  the  Department  ia  concerned  about 
the  magnitude  of  the  verified  POI  selling 
expenses  aiul  their  potential 
oventatement  relative  10  total  POI  sales, 
the  petitioner  suggests  that  the 
Department  follow  past  practice  and  use 
verified  data  relevant  to  a  three-year 
period.  The  petitioner  asserts  that  the 
Department  ahould  not  use  the 
respondent's  four-year  data  because, 
among  other  reaaons,  they  were  not 
reconciled  to  audited  financial 
statements  and  included  expenaea 
incurred  in  1901-1992  by  a  facility 
which  is  no  longer  in  operation  and, 
therefore,  are  uruepresentative  of 
current  experience. 

Furthermore,  the  petitioner  argues 
that  the  Department  should  remove  the 
data  peitaitting  to  Canadian  transactions 
from  the  calculation  of  indirect  selling 
expenses.  According  lo  the  petitioner, 
section  772(d)(1)  of  the  Act  allows 
adjustments  to  CEP  only  to  reflect  casta 
of  selling  tiie  subject  merchandise. 
Sii«»  purchases  by  Canadian  customers 
are  not  subject  to  this  investigation,  the 
petitioner  maintains  that  they  cannot  be 
used  in  the  allocation  of  indfaect  selling 
expenses.  Furthermore,  MRD  provided 
no  information  illustrating  that  the 
aelling  expenses  incurred  on  Canadian 
sales  are  repreaentative  of  thoee 
incurred  on  U.S.  sales. 

MRD  maintains  that  tha  Department 
should  allocate  U.S.  indirect  selling 
axpenaes  incurred  during  the  POI  over 
the  value  of  orders  received  during  that 
period,  which  would  avoid  the  need  to 
apply  a  "cap"  on  such  expenses  as  was 
done  in  the  preliminary  determination. 
Alternatively,  the  Department  should 
revise  the  "cap"  on  U.S.  indirect  selling 
expenses  to  avoid  assigning  the  selling 


expanses  for  cmaiaeiUal 

newspaper  presses. 

Furthermore,  hfltD  finds  dia 
peUtionar's  proposals  unaiTaplaMa  The 
respondent  bsliavas  ttM  patitiosMr's 
arguments  are  baaed  on  the  inconod 
assumption  that  indirect  selling 
expenses  can  be  nutched  to  specific 
safes.  To  the  oontrary.  MRD  explains 
indirect  aelUag  expanses  are  fixed 
expenses  that  do  not  vary  with  safes, 
and  thus  they  diaaM  be  allacaled  over 
the  value  afamhn  raoairad  4«ftag  Ika 
PCX.  MRD  reaaons  that  in  this  case, 
because  the  Department  is  applying  tha 
indirect  salUng  axpanw  rata  to  aafea 
made  durtaig  tbe  fOI  (i.e.,  aalaa  far 
which  ordacs  ware  received  during  the 
PCX),  it  must  calculate  the  rate  on  the 
baais  of  tbe  total  value  of  ordeit 
received.  MRD  attempts  to  refute  the 
petitioner's  aaaartioas  that  a  particular 
period  or  cakufetion  would  capture  tha 
expenses  that  properly  relate  to  the  safes 
under  investigation,  stating  that  the 
expenses  can  only  relate  generally  to  all 
of  MRD's  sales  effisrts.  With  respect  to 
the  threa-yeer  analysis  advanced  by  the 
patftioner.  MRD  states  that  in  tha 
petition,  Rockwell  aigued  for  a  four-year 
PCX  becauae  the  three-year  period  from 
July  1992  to  June  1996  waa  a  period  of 
sales  deptassion  that  did  not  adequately 
capture  the  LMPP  business  cycfe.  If  tha 
Department  were  to  accept  the 
propoaition  that  indirect  aalling 
expenses  must  be  allocated  over  sales 
racognisad  for  accounting  purposes, 
than  MRD  maintains  that  it  should  use 
a  period  that  encompasses  the  entire 
LNPP  industry  cyde,  i.e.,  a  four-year 
period. 

With  respect  to  the  petitioner's 
argument  tiiat  the  Department  should 
remove  the  Canadian  salea  data  from  the 
calculation,  MRD  disagrees.  It  explains 
that  MRU  sales  persomiel  who  are 
responsibfe  for  sales  in  the  United 
Slates  are  also  responsible  for  sales  in 
Canada  end  I^tin  America,  and  that  the 
expenses  for  these  salesmen  caimot  be 
tied  to  sped  fie  sales  or  markets. 
Accordingly,  the  only  possible 
allocation  method  is  to  divide  the  tola! 
expenses  of  MRU's  sales  personnel  by 
the  total  value  of  the  sales  gananted  by 
those  personnel. 

DOC  Position:  We  egrae  in  part  with 
both  the  petitioner  and  MRD.  The 
Department  normally  calculates  indirect 
selling  expenses  as  a  percentage  of  POI 
cost  of  goods  sold  or  POI  sales  revenue 
recognia»d.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Lengtb 
Cartmn  Steel  Plate  from  Mexico.  58  FR 
37192,  37198  (July  9, 1903).  In  this  caae, 
tbe  respondent  has  argued  since  the 


Jalaiiaiiialloo  that  die 
«Baaii  should  calculate  tha  POI 


rate  baaed  on  sake 


aa  aol  to  overstate  salliiig  expanses  an 
PCX  safes  in  years  wham  aafea  revanua 
raoogniaad  is  unusually  low  relative  lo 
actual  aalling  expeikaas  incurred. 
CoBvarsaly,  tfaa  futiOmm  has 
msiatalnad  that  mirh  s  ralnilatien 
would  graaaly  UDdaratale  aimanaaa  far 
PCX  safes  becauae  H  would  iliaMBrd  tke 
suhalatial  a.iipanaai  faacanad  hafasa 
and  after  tha  invaatigatian  period  far 
PCX  aafea. 

fa  the  preliminary  datarminaUon. 
becanae  application  of  tha  PCX  indiied 
aelling  axpanaa  mla  reported  by  MRD  to 
U.S.  safes  ptioas  raaukad  in  traaaadiaB- 
spadfic  selUng  axpanaas  which 
exceeded  the  total  IndiTBd  setting 
expenses  incurred  by  MRU  during  tha 
PCX,  we  capped  the  aiaoant  of  inmrad 
sailing  axpanaas  deducted  from  CXP  by 
tha  total  indirad  aalling  axpanaas 
actually  iiKairred  by  MRU  during  tha 
PCX.  Whife  this  is  not  our  normal 
practice,  we  applied  a  "cap"  on  U.S. 
indirad  sailing  expenses  in  the 
preliminary  determination  bacauaa  the 
figures  reported  by  the  lespondant 
appeared  inaccunte  and  wa  did  not 
have  suffident  information  to  make  any 
other  adjustment.  The  petitioner  claims 
that  this  "cap"  ignores  the  tad  that,  in 
caaes  such  as  LNPPs  when  sales  efforts 
laat  for  years  and  yfeld  only  large  sales 
at  irregular  intervals,  the  amount  spent 
to  negotiate  a  given  group  of  sales  may 
ba  greater  than  the  total  aelling  expenses 
incurred  in  the  limited  period  in  which 
the  sales  were  made.  Likawiae.  we  note 
that  significant  sales  efforts  may  be 
made  and  significant  sailing  expetuws 
may  be  incurred  in  a  given  period  in  the 
pursuit  of  a  given  safe  without  tasulling 
in  the  consummation  of  that  sale. 
Contrary  to  the  petitioner's  cfeim, 
indirad  selling  expenses  are  period 
expenses  whidi  cannd  be  associated 
direcUy  with  spedfic  sales  and, 
therefore,  no  dired  correlalion  is 
possible  despite  the  particular  period 
chosen  for  analysis. 

Since  our  preliminary  determination, 
we  verified  that  tbe  adual  PCX  indirad 
selHng  expense  rale  was  significanUy 
lower  than  that  reported  by  the 
respondent,  as  s  result  of  the  correction 
of  clerical  errors.  See  MRU  Sales 
Verification  Report  at  22-24.  Our 
analysis  of  the  verified  adual  indirad 
selling  expenses  incurred  relative  to  the 
verified  sales  revenue  recognized  for  the 
two  fiscal  years  captured  by  the  POI 
does  nd  indicate  that  application  of  the 
verified  POI  rate  would  distort  the 
calcufetion  of  CEP.  CkMisequently,  we 
see  no  need  to  cap  these  expenses  for 
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purpoan  of  the  final  delenniiiatian. 
Tborsfbra,  wa  hava  appUad  tha  varifiad 
indiract  selling  expanae  percentage  to 
U.S.  wlea  cootiact  prioea  (exciuaive  of 
poal-POI  price  amendmanla)  and  have 
deducted  the  reaulting  axpenae  amounta 
from  CEP.  Given  the  nature  of  these 
expenaes,  it  is  not  poasible  to  segregate 
the  ssllins  aiipensea  that  relate  to 
fataign  aalaa  from  thoae  that  nials  to 
U.S.  sales.  Thewftira.  wa  did  not  raouive 
the  data  partalnliig  to  thnstr  sales  from 
ourcalculatiaa  of  the  indirect  selling 
axpenae  rate,  as  tuggtated  by  the 
patilioner. 

Coiiunent  8    General  Uethodology  for 
Calcniating  U.S.  Wanrmty  Expenan: 
The  petitioner  mahnalm  Uut  the  two 
VS.  warranty  expense  calcuUtions 
provided  by  hOID  in  its  questioanaiie 
raaponaas  are  flawed.  The  fiiat  me 
(contained  in  Appendix  SC-21-tA  of  the 
Pataniary  1, 1906  submiaalon),  which 
tha  Dapaitment  uaed  in  its  preliminary 
detenrninatian.  improperly  indudad 
loraign  aalaa  data;  and  the  second  one 
(containad  in  Appendix  9  of  the  March 
13, 1996  submiaaioo).  which  was 
axaminad  by  the  Dapaitment  at 
verification,  improperly  allocated  four 
years  of  warranty  expenaes  over  more 
than  seven  years  of  sales,  thereby 
onderstating  U.S.  warranty  coats.  Tha 
patitionar  contends  that  the  Oapaitmant 
should  recalculate  the  MRU  warranty 
expense  rate  to  be  applied  to  CEP  based 
on  historical  data  for  a  four-year  period 
exclusive  of  data  pertaining  to  foreign 
salea  and  inclusive  of  sales  revenues 
reelized  only  during  the  period  to  which 
the  warranty  coats  pertain.  The 
petitioner  explalna  that  paat  Dapaitment 
dedsiaiu  rscognixe  that,  especially  on 
salea  of  laige  capital  equipment  such  aa 
LNPPs,  the  warranty  expense 
calculatjan  must  estiiiiale  fntuie 
expenaea  baaed  on  historical  coata, 
rather  than  capture  currant  warranty 
coata,  for  U.S.  sales,  because  the  long 
time  for  production  and  installatian 
may  lead  to  warranty  expenses  incuired 
knw  aflar  the  review  paciod. 

Toe  petitioner  maintaina  further  that 
the  intuusion  of  sales  to  foreign 
customers  (i.e.,  sales  to  Canadian 
cuatomara)  in  the  warranty  expenae  rate 
cakulation  employed  in  the  pteliminaiy 
detennination  is  improper.  Acooniing  to 
the  petitioner,  section  772(dHl)  of  the 
Act  allows  adjustments  to  CEP  only  to 
reflect  coats  of  selling  the  sub)ect 
merchandise  in  the  United  States.  Since 
purchases  by  Canadian  customers  are 
not  subject  to  investigation,  the 
petitioaer  maintains  that  they  cannot  be 
used  in  the  calculation  of  warranty 
expenses.  Moreover,  MRD  provided  no 
evidmce  that  the  warranty  expenaes 
incurred  on  Canadian  salea  are 


repiaaautative  of  thoae  incurred  on  U.S. 
salea. 

Tha-patitioDar  axplaina  fmthar  that,  at 
varificatian,  the  Department  examined  a 
warranty  oalculatian  provided  by  the 
reapoadant  tin  Appendix  9  of  the  March 
13, 1966  aulnnission)  that  properly 
segreipitad  U.S.  and  foreign  salea. 
However,  that  calculation  allocated  bur 
years  of  wairanty  axpenaaa  over  contract 
valuea  thai  spanned  a  period  of  mora 
than  seven  years,  whiai  in  the 
petitioner's  opinion  results  in  an 
understatement  of  the  actual  coaL 
Therafma,  the  petitioner  suggeats  that 
tha  Department  subtract  from  that 
wananty  •xpanae  calculation  both 
Canadian  suaa,  and  salea  revanuea 
raaUaad  Car  the  period  prior  to  that  for 
which  wAnnty  expenaaa  ware  reported. 
The  patitionar  argues  that,  unlike  MRO's 
propoaed  calculations,  its  proposed 
cakulatian  is  consistent  with  nistorical 


aiiguaa  that  petitioner'a 
proposition  would  result  in  a 
mismatching  of  warranty  coats  and 
salea,  and  would  maaaivaly  overatate  the 
actual  wananty  expenaes  MRU  will  ° 
incur  on  sales  during  the  POL 
Aooording  to  MRD,  the  purpose  of  the 
warranty  calculation  is  to  determine  a 
reasonable  aatimate,  based  on  an 
analysis  of  historical  data,  of  tha 
warranty  costs  that  will  be  incurred  in 
the  future  on  the  sates  under 
investigstion.  As  sudi,  the  petitioner's 
propoaed  calculations  do  not  meet  that 
purpoaa.  With  respect  to  the  initial 
warranty  expense  calculation  it  reported 
bssed  on  hialarical  experience,  MRD 
contenda  that  the  removal  of  Oiudian 
aalaa,  as  requaatad  by  the  petitioner, 
would  seriously  distort  the  warranty 
calculations  by  leaving  an 
uniepieaeiilsUve  sample  that  would  not 
be  sufBdant  to  determine  the  hiatofical 
ratio  of  wananty  expenses  to  salea.  MRD 
poinU  out  that  in  its  March  13, 1696 
submissian,  it  provided  a  detailed 
analysis  that  ahowa  the  actual  wananty 
expwisaa  incuired  on  aalaa  during  the 
last  four  yeers.  Based  on  this  review  of 
MRU's  actual  wananty  expenae 
experience  on  sales  for  which  complete 
wananty  expenae  information  is 
availAle,  the  reapoadant  aigues  that  the 
U.S.  wrarranty  rate  resulting  from  its 
initial  calculation  (February  1, 1996 
submission)  reasonably  reflects  MRU's 
actual  experience  on  sales  for  which  the 
wananty  period  has  been  completed. 
This  analysis  also  demonstrates  that 
petitioner's  proposed  calculation  grossly 
overestimates  MRU's  actual  warranty 
experience.  MRD  notes  that  throughout 
this  proceeding  the  petitioner  has 
insisted  that,  before  eatimates  can  be 
uaed  in  this  case,  they  must  be 


supported  by  "bencfamarks"  baaed  oo 
the  actual  coats  for  actual  transactiooa. 
The  respondent  asaerts  that  the 
peUtioner's  proposed  calculation  hils 
that  teat  and  accordingly  must  be 
rejected. 

In  addition,  MRD  argues  that  the 
Department  should  revise  its  U.8. 
wananty  calculation  with  respect  to  the 
Rochester,  Wtlkaa-Bam  and  Faigo  salea, 
so  as  to  avoid  double  counting.  MRD 
asserts  that  the  warranty  calculation 
methodology  employed  in  the 
preliminary  determination  far  Rocheater 
and  Wilkaa-Bane  waa  incorrect  and 
urueaaonable  becauae  it  assumed  that 
wananty  services  would  be  performed 
more  than  once,  i.e.,  full  wananty 
expenaaa  were  attributed  to  both  MRD 
and  MRU.  According  to  MRD,  whatever 
warranty  sarricas  are  needed  for  theae 
presses  will  be  narfatmed  only  once — 
either  by  MRD,  by  MRU  ora 
combination  thereof  Therefore,  the 
Dapaitment  ahould  either  (1)  apply  only 
the  MBO  tvananty  expenae  rate  to  theae 
aalaa:  (2)  apply  only  tiia  MRU  warranty 
axpenae  rate  to  theae  salea;  or  (3)  apply 
an  avenge  of  the  MRD  and  MRU  rates 
to  theae  sales.  With  respect  to  Fargo. 
MRD  aiguaa  that  the  Department's 
praliminaiy  calculations  double- 
counted  wananty  expenses  by  adding 
the  actual  wananty  expenaes  already 
incurred  with  the  total  expected 
wananty  expenaaa.  To  estimate 
expected  wananty  expenaes,  MRD  states 
that  one  ahould  uae  either  the  actual 
wananty  expenses  to  date  (plus  ah 
aatimate  of  the  remaining  wananty 
expenaaa  that  are  expected)  or  the 
aatioialed  total  warranty  expenses  based 
on  the  value  of  the  product. 

DOC  Position:  We  agree  with  both  the 
petitioner  and  respondent,  in  part.  The 
Department's  normal  practice  in 
computing  warranty  expenaes  is  to  use 
historical  data  over  a  four-  or  five-year 
period  preceding  the  filing  of  the 
petition  to  estimate  the  likely  warranty 
expenaes  on  POI  sales.  The  underlying 
rationale  for  this  practice  is  the 
recognition  that,  in  many  industries, 
wananty  costs  on  sales  made  during  the 
POI  mi^t  not  occur  until  long  altar  the 
POi  and,  consequently,  POI  sales  cannot 
be  tied  to  their  associated  actual 
wairanty  expenses  for  reporting 
puiposes.  See  FinaJ  Delarmination  of 
Sous  at  Less  Than  Fair  Value:  Bicycles 
from  the  People's  Republic  <rf China,  61 
FR 19026, 19041  (April  30, 1996);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  and  Alloy 
Steel  Wire  Rod  from  Canada,  59  FR 
18791, 18795  (April  20. 1994);  and  Finof 
Detennination  of  Sales  at  Less  Than 
Fair  Value:  Coated  Groundwood  Paper 
from  Finland,  56  FR  56363. 56379 
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(November  4, 1991).  Historical  costs  are 
especially  appropriate  in  the  case  of 
LNFft  because  the  long  time  for 
production  and  installation  of  the 
subject  merchandise  may  lead  to 
wairanty  expenaes  being  incuned  long 
after  the  POI.  See  Finof  Results  of 
Adzninirtrative  Review:  Mechanical 
Transfer  Presses  from  Japan,  57  FR 
12798, 12799  (April  13, 1992). 

Theiefore,  for  purposes  of  the  final 
detennination,  wa  have  used  the 
wananty  expense  rate  reported  by  the 
respoodent  in  its  February  1, 1996 
submissian,  revised  to  reflect  the 
correction  of  certain  clerical  enois 
found  at  verification.  We  have  applied 
this  rate  to  the  contract  price  of  those 
U.S.  POI  sales  for  which  MRU  is 
primarily  responsible  for  providing 
wairanty  aervidng,  and  then  deducted 
the  resulting  amoiint  from  CEP. 

As  for  the  petitioner's  requested 
removal  from  the  calculation  of  the  data 
pertaining  to  non-subject  sales,  we  agree 
in  principle.  While  we  have  the 
information  to  segregate  the  wanan^ 
costs  that  relate  to  these  salea  bxnn  those 
that  relate  to  U.S.  sales  in  the 
calculation,  we  do  not  have  sufficient 
information  to  segregate  the 
corresponding  sales  values  from  the 
calculation  for  two  out  of  the  four  fiscal 
years  included  in  the  calculation. 
Therefore,  given  this  problem  and  the 
bet  that  the  warranty  expense  rate 
inclusive  of  the  foreign  sales  reasonably 
reflects  MRU's  actual  experience  on 
sales  whose  warranty  period  has  been 
completed,  we  have  not  made  the 
adjustment  proposed  by  the  petitioner. 

With  respect  to  the  respondent's 
argument  that  the  Department  should 
revise  its  warranty  expense  calculation 
regarding  Rochester,  Wilkes-Baire  and 
Faigo,  we  agree.  In  this  case,  both  MRD 
and  MRU  provide  wairanty  services. 
However,  wdiether  or  not  tiny  incur 
wananty  costs  on  a  particular  sale 
depends  on  their  role  in  the  production 
of  the  merchandise  covered  by  the  sale. 
In  the  preliminary  determination,  we 
inconsctly  deducted  from  tha  (3I>  of 
the  Rodisiatar  and  Wilkes  Bane  sales 
wananty  expenaes  reflerting  the 
historical  ejqierienoa  of  MRU  in 
addition  to  that  of  MRD,  baaed  on  tha 
aasumption  that  both  companies  would 
be  plajdng  a  role  in  warranty  servicing. 
Sinioe  that  time,  however,  we  verified 
that  MRD  will  be  primarily  raaponaible 
for  the  warranty  servicing  on  these 
LNPP  systems,  given  that  they  vrert 
almost  entirely  produced  in  Geimany  by 
MRD.  See  MRD  Sales  Verification 
Report  at  28.  Therefore,  foi  the 
Rocbestei  and  Wilkes  Bane  sales,  we 
have  applied  the  verified  wananty 
expense  rate  relevant  to  MRO's 


historical  exporienne  in  Geimany  for  all 
LNPP  products.  With  respect  to  the 
Foigo  and  Global  aales,  MRD  reported 
and  the  Dqmtment  verified  that  MRU 
is  primarily  reqransible  for  the  servicing 
of  any  warranty  claims  on  these  salea. 
Theniore,  for  theae  aales  it  is  mora 
appropriate  to  uae  a  wananty  expenae 
rate  baaed  on  tlie  historical  experience 
of  MRU  »s  described  above.  Becauae  we 
have  excluded  the  Charlotte  sale  from 
our  analysis  for  tha  reasons  staled  in  the 
DOC  Position  to  Comment  2  of  the 
"Company-Specific  Issues"  subsection 
of  this  notice,  the  issue  is  moot  with 
reroect  to  this  sale. 

Comment  7    Global  Sale:  MRD 
asserts  that,  if  the  Department  includes 
the  sale  to  Global  in  its  analysis,  it 
should  analyze  the  total  sale,  including 
the  used  merchandise  that  was  an 
integral  part  of  the  sale.  The  respondent 
asaerts  that  this  sale  was  unusual  in  that 
it  involved  both  new  and  used 
equipment  that  was  purchased  by  a 
reseller  in  the  United  States  for  ultimate 
sale  to  the  end  user.  MRD  argues  that 
the  new  and  used  equipment  was  sold 
as  a  package  and  the  customer  did  not 
have  the  option  of  buying  only  the  used 
equipment  or  the  new  equipment  st  the 
respective  price  stipulated  in  the  sales 
contract.  MRD  submits  that  in  past 
cases,  the  Department  has  ruled  that, 
where  the  contract  sets  a  separate  price 
for  non-integral,  non-subject  equipment, 
it  will  rely  on  the  contract  price  to 
determine  the  value  to  be  assigned  to 
that  equipment.  However,  with  respect 
to  the  Global  sale,  MRD  aigues  that  the 
used  equipment  in  that  sale  was  clearly 
integral  to  the  sale.  As  such,  the 
Department  should  make  an  adjustment 
for  that  used  equipment  based  on  its 
cost,  and  should  allocate  to  it  a  portion 
of  the  total  profit  or  loss  on  the  sale. 

The  petitioner  contends  that  MRD's 
failure  to  provide  adequate  information 
on  the  cost  of  the  used  equipment 
requires  the  exclusion  of  the  used 
equipment  from  the  Department's  final 
calculations  on  the  basis  of  the  contract 
price.  The  petitioner  asserts  that  the  coat 
of  this  equipment  reflected  the 
inventory  value  which  was.  in  tuim, 
based  on  the  acquisition  price  plus 
shipping  costs  less  salvage  value.  This 
does  not  yield  the  market  value  which, 
according  to  the  petitioner,  is  the  conect 
measure  of  whether  MRU  received  a 
reasonable  profit  on  the  used 
merchandise.  The  petitioner  also  claims 
that  MRD  did  not  present  information  at 
verification  to  allow  the  Department  to 
confinn  the  reported  cost. 

DOC  Position:  We  disagree  with  the 
respondent  For  the  reasons  outlined  in 
DOC  Position  to  Conmient  2  of  the 
"Company-Specific  Issues"  subsecticm 


of  this  notice,  we  have  not  excluded  the 
Global  sale  from  our  final  analysis.  The 
Global  sale  involved  tha  sale  of  both  a 
used  press  and  new  equipment  Used 
presses  are  expressly  excluded  from  the 
scope  of  our  investigation.  See  "Scope 
of  Investigation"  section  of  this  notice. 
We  also  note  that  the  value  of  the  used 
equipment  was  identified  separately  in 
the  contractual  documantaUon 
governing  the  sale.  Given  these  bets,  we 
have  no  basis  upon  which  to  include  the 
used  equipment  portion  of  the  sole  in 
our  final  analysis  as  an  integral  part  of 
the  sale.  As  a  result  we  deductwl  from 
the  calculation  of  CEP  the  contract  price 
relevant  to  the  used  equipment  This  is 
consistent  with  our  treatment  with 
respect  to  spare  and  replacement  parts, 
which  are  euso  axpressly  excluded  from 
the  scope  and  therefore  excluded  from 
our  analysis,  where  their  value  is 
separately  outlined  in  the  contractual 
documentation. 

Comment  B    Spare  Parts:  MRD 
requests  that  the  Department  adjust  its 
calculations  to  avoid  double-counting  of 
the  cost  of  spare  parts.  MKD  assert  that 
if  the  spare  parts  price  is  deducted  from 
the  U.S.  price,  then  the  cost  of  the  spare 
parts  should  be  excluded  from  CV.  On 
the  other  hand,  if  the  spare  parts  cost  is 
included  in  the  CV  then  the  spare  parts 
price  should  not  be  deducted  from  U.S. 
price. 

DOC  Position:  We  agree.  Consistent 
with  our  preliminary  detennination, 
where  the  value  of  the  spare  parts  was 
separately  identified  in  the  contractual 
documentation  governing  the  U.S.  sale, 
we  deducted  the  spare  parts  value  from 
the  contract  price  in  the  calculation  of 
CEP.  In  this  case,  we  also  excluded  the 
cost  of  the  spare  parts  from  the  CV. 

Comment  9    Costs  for  Rochester  and 
WUIces-Barre  Sales:  MRD  aigues  that  the 
Department  should  calculate  CV  for  the 
Rochester  and  Wilkes-Barre  sales  based 
on  costs  calculated  in  accordance  with 
the  company's  project-specific  work 
plan.  MRD  contends  that  these  costs  are 
accurate  and  reUable.  and  that  they  are 
based  on  a  system  used  by  the  company 
in  its  norma]  course  of  business.  MRD 
states  that  it  calculated  the  cost  of  each 
project-specific  work  plan  based  on  a 
project -specific  bill  of  materials  and 
production  instructions  prepared  before 
the  initiation  of  this  investigation. 

MRO  further  asserts  that  it  did  not 
mislead  the  Department  regarding  the 
availability  of  actual  cost  data  for 
completed  press  components.  MRD 
states  that  it  was  able  to  compare 
project-specific  work  plan  costs  to  the 
actual  costs  recorded  in  its  cost 
accounting  system  for  certain  home 
maricet  sales.  MRD  also  notes  that  for 
Rochester  and  a  few  home  maiket  sales. 
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il  was  abie  to  ooBpw*  tha  pra^Kt- 
gpadfic  work  plan  coaU  (at  individual 
paits  10  tba  achaal  caati  raconlad  in  its 
noraialaocowitingsyit— liar  the  laia 
paits. 

MRD  maintaios  that  if  the  DB|>arinwDt 
cfaooaes  to  rafect  tba  coats  cakulaled 
boin  theproiect-apaciiic  work  plan  for 
Rocbastar  and  Wilkaa-Bane,  it  should 
rely  on  the  coat  aaliaulaa  aubnittad  by 
MHD  as  hcts  available  rathar  tban  on 
tba  antidumping  rnla  fnm  tba  paUtioo. 
Acoordiiii  to  KOID,  tba  coat  aatimating 
system  caloilataa  coats  baaed  on  an 
analysis  of  actual  axparienca  for 
previous  protada  of  tba  same  praaa 
modal.  MRDaiSDaa  tiut  the  petition  rata 
doaa  not  contain  MRD's  actual  historical 
expariaace  ragaiding  nmtetiala,  labor 
and  productian  opantions  which  was 
considered  in  denloping  the  submitted 
cost  estimates  for  the  Rochester  and 
Wilkea-Barre  sales. 

The  peUtianar  maintains  that  the 
Depeitment  should  rejad  the  coat 
flgures  reported  for  the  Rochestar  and 
Wilkes-Barre  sales  because  the  basis  for 
these  costs  deviates  (ram  MRD's  normal 
accounting  practicaa  and  the  raported 
amounts  were  derived  after  initiatian  of 
the  liivniTtigatinn  The  petitioner  notea 
dial  yarification  revealed  that  MRD 
deaied  the  prolact-spocific  standard 
work  plan  coats  for  tbese  sales  solely  for 
the  purpose  of  responding  to  the 
Department's  antidumping 
queationnaiie.  Thus,  according  to  the 
palitiaoar,  the  cost  reporting 
mstbodoiogir  amployBd  by  the 
respondenlfor  the  Rochester  and 
Witkes-Barre  sales  presents  significant 
potential  for  manipulation.  Even  if  MRD 
oould  not  manipulate  the  actual  parts 
listed  in  the  work  plan,  the  petitioner 
asasrts  that  it  is  certainly  poaaible  for 
MRD  to  have  maaipulatod  the  cost  of 
thosapaits. 

The  petitioner  contends  that  MRD 
misled  the  Depaitment  about  its  method 
of  calculating  production  costs  for  these 
unfinished  sales.  According  to  the 
petitioner,  in  making  its  decision 
whether  to  review  the  Rochester  and 
Wilkas-Baire  sales  as  pail  of  our 
investigation,  the  Department  relied  on 
MRD's  claims  that,  as  part  of 
verification,  project-specific  standard 
coats  could  be  compared  to  actual  costs 
incurred  to  date  on  o  component-by- 
component  basis.  The  petitioner  notes, 
however,  that  MRD  was  unable  to 
identily  which  components  had  been 
completed  and  could  not  reconcile  costs 
actually  incurred  to  the  project-specific 
work  plan  costs.  In  addition,  during 
verificatioa,  the  Department  found  that 
the  projects  were  not  completed  to  the 
extent  claimed  by  MRD.  Tlie  petitioner 
also  disagrees  with  MRD's 


ciiaraclarisatiao  of  its  projact-spedfk; 
work  plan  standard  costing  systaoi  aa 
the  tyiw  of  system  routinaiy  accepted  by 
tire  Oepartment  in  past  cases.  The 
petitioner  asserts  that  (he  Department 
only  accepts  such  ajrstams  when  an 
adjustment  can  be  made  to  conveit 
standard  costs  to  actual  coats.  Aocamling 
to  the  patiliooar.  MRD's  methadolaBf 
doaa  not  aUow  any  siich  adfuatmaat 

For  Iheae  reesons,  the  petitioner  uiaas 
the  Depnitiuaut  to  rely  on  facts  avaiUUe 
or  axchida  tfaaae  saias  altegaHiar  fiaaa  Ha 
final  analysis.  As  facts  available,  the 
petitioner  suggests  using  the  CV 
infonnatioD  in  the  petition  which  it 
argues  contains  the  most  probative  fads 
on  the  record. 

DOC  PoMition:  We  agree  with  the 
pattUooer  that  we  caiuiot  rely  on  MRD's 
profectad  coals  caiculatad  from  iu 
projact-apecific  work  plans  as  the  bsais 
lor  CV  in  our  final  dotermination.  Tba 
Departmant  normally  requires 
respondents  to  report  tba  actual  cost  of 
produditg  the  aufatact  product.  Since  the 
Rochester  and  WUkae-Bam  salee  were 
not  corapleladaa  of  the  date  vee  issued 
the  Sectiaa  D  questionnaire,  MRD  oould 
not  provide  the  actual  cost  of 
production.  However,  for  thaae  two 
salas,  the  respondent  urged  the 
Department  to  rely  on  its  projected  cost 
of  production,  wMch  we  normally  do 
not  accept,  because  there  were  so  faw 
sales  and  there  was  concern  aa  to 
whether  we  would  have  any  salaa  to 
investigate.  MKD  stated  that  its 
projected  casts  would  be  derived  from 
the  company's  "standard  coating 
peribtmed  in  the  normal  course  of 
business,"  that  substantial  actual  costs 
would  be  incurred  by  verification,  and 
that  sudh  actual  costs  could  be 
reconciled  to  the  coats  of  each  project- 
sped  Gc  work  plan.  Because  MRD  vagad 
the  Department  to  depart  6x>m  its 
normal  method  of  accepting  only  actual 
costs  ntbar  than  m^aOad  coats.  It  was 
MRD's  responsibUity  to  provide  the  data 
necessary  to  justify  the  accuracy  and 
reliability  of  its  projected  cost 
methodology. 

As  part  olits  CV  submissions  to  the 
Department,  MRD  explained  its 
reporting  methodology  for  the  Rochester 
and  Wilkes-Barre  sales.  Specifically, 
MRD  claimed  that:  "For  those  products 
for  which  production  is  not  yet 
complele  but  for  which  detailed  work- 
plans  are  available  (such  as  Rochester 
and  Wilkes-Barre),  the  actual  coats  have 
been  used  to  determine  the  cost  of 
manubcture  to  date,  and  the  standard 
costs  calculated  from  the  project- 
specific  work-plans  have  been  used  to 
determine  the  cost  remaining  ibr  the 
project."  See  MRD's  December  13, 190S 
Section  D  response  at  41.  At 


verificalion.  hawavar,  we  learned  that 
instead  af  including  actual  coats 
incurrsd  to  date  far  each  praiect.  MRD's 
subaittad  coats  far  Iha  Rochastar  and 
Wilkes-Barre  salaa  wen  baaad  antiisly 
on  the  total  standard  coats  caiculatad 
from  tba  projact-apadfic  %vork  plans. 
Moreover,  MRD's  proiect-spacific 
stsndMirt  coating  syslMa.  woich  was  the 
basis  for  iU  atibniltlsd  costs,  could  not 
be  raconcilad  to  MRD's  audited 
financial  atatemants.  Abaent  the  control 
of  tba  napondanf  s  namal  anditad 
accountiag  system,  we  are  unable  to 
detarmine  wbathar  MRD's  projected 
coet  daU  for  tba  Rochealar  and  Wllkaa- 
Barre  sales  is  reliable  and  accurate. 

In  addition  to  the  difficulties  noted 
above  in  wrnnriHng  MRD's  project- 
specific  standard  work  plan  costs  for  the 
Rocbesiar  and  Wilkaa-Barre  sales,  we' 
also  found  that  the  submitted  coals  for 
these  protects  had  bean  derived  after  the 
initiatian  of  this  antidunping 
inveatigBtion  and  calculated  apadfically 
for  the  submission.  MRD  itself  noted  in 
its  caae  brief  that  the  company 
calculated  the  detailed  standard  costing 
of  Rodiester  and  Wilkea-Bam  project- 
specific  work  plans  altar  initiation  of 
thia  antidumping  inveetigatian.  See  June 
13,  ISM  Revised  Caae  Brief  at  62. 
During  verification.  MRD  officials  also 
indicated  that  thaae  same  cost 
calculations  bad  been  prepared  solely 
for  the  purpoee  of  providing  CV 
information  in  this  case. 

For  theee  reaaons,  we  have  rejected 
MRD's  cost  projectiooa  for  the  Rochester 
and  Wilkes-Barre  salaa  in  our  final 
determinetion,  and  have  relied  on  facts 
svailable  to  compute  the  cost  of  tbeee 
sales.  As  facts  available,  we  uaed  MRD's 
submitted  cost  estimates  for  each  of  the 
two  sales.  We  adjusted  the  eatimatad 
cost  for  a  cost  vsriance  amount  which 
we  caiculatad  as  the  diRerenoo  between 
estimated  and  actual  costs  for  sales  of 
the  nine  praaa  model  produced  and 
completed  during  the  POL 

We  determined  that  the  coat  estimates 
oould  be  relied  upon  for  several  reasons. 
First,  unlike  the  project-specific 
standard  work  plan  coats  sufandtted  by 
MRD  for  the  Rocheater  and  Wilkes-Barre 
sales,  MRD  prepares  a  cost  estimate  for 
every  press  in  the  normal  course  of 
business.  Second,  MRD  completed  the 
coat  estimates  for  Rochester  and  Wilkes- 
Barre  prior  to  the  initiation  of  this  esse. 
Third,  MRD  relied  on  its  actual 
production  experience  for  the  same 
model  presses  ("Gaoman")  to  develop 
coat  estimates  for  similar  Geoman 
presses  included  in  the  Rochester  and 
Wilkes-Barre  contracts.  Lastly.  MRD 
provided  estimated  and  actual  cost  data 
for  the  Geoman  sales  completed  during 
the  POI,  thus  enabling  us  to  adjust 
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estimated  costs  for  the  Rochester  and 
Wilkes-Barre  sales  based  on  MRD's  past 
experience  with  the  same  press  model. 

Comment  10    Variancea:  MRD  argues 
that  the  Department  incorrectly  used 
fiscal  1995  overhead  variance  rates  to 
sdjust  overhead  coats  for  the  1996  fiscal 
year.  MRD  contends  that  the 
Department  should  rely  on  the 
company's  reported  variance  figures 
Mffaich  were  based  on  actual  partial-year 
variance  ntea  for  the  first  aix  months  erf 
fiscal  1996  and  iiill-year  budgeted 
variance  rates  for  the  remainder  of  that 
year.  MRD  maintains  that  its  use  of  a 
Dudgeted  variance  for  fiscal  year  1996 
was  actually  conservative  consi  during 
that  the  actual  variance  for  the  first  half 
of  that  year  was  more  favorable  than  the 
budgeted  amount.  Lastly,  MRD  argues 
that  the  Department  cannot  possibly 
apply  the  prior  year's  vaiianoe  to  the 
current  period's  costs  as  It  did  in  the 
preliminary  determination  because  the 
variance  for  each  period  reflects  the 
utilization  for  that  specific  period. 

The  petitioner  sigues  that  the 
Department  should  continue  to  adjust 
MRD's  costs  to  reflect  the  fiill  year's 
actual  variance  for  fiscal  1995.  The 
petitioner  asserts  that  MRD's  budgeted 
variances  do  not  acctiretely  predict  foil- 
year  reaults  and  rely  on  potentially 
unrealistic  capacity  utilization  statistics. 
According  to  tba  petitioner,  MRD'a 
comparison  of  budgeted  and  actual 
variances  do  not  confirm  the 
reasonablenesa  of  either  the  actual  or 
budgeted  variances  reported.  Moreover, 
the  petitioner  maintaina  that  the  part- 
year  variances  may  exclude  year«nd 
adjustments  reflected  in  the  annual 
budgeted  variance  calculation.  The 
petitionar  concludes  that  prior  year's 
actual  experience  provides  a  mora 
accurate  projection  of  fiscal  1996  actual 
coots  given  the  uncertainty  about  the 
conflicting  plant  capacity  and 
utllizatiaa  rates  on  the  record. 

DOC  Potition:  We  agree  with  the 
petitioner  that  MRD's  budgeted 
variances  do  not  accurately  predict  iiill- 
yaar  operating  results  and  i;^  on 
unrealistic  capacity  utilization  levels.  In 
addition,  yaar«nd  adjustments  or  one- 
time annual  costs  may  not  be  rafleded 
in  the  part-year  actual  variance. 
Thetefore,  we  rajadad  bfltD'a  reported 
part-year  actual  variance  and  budgeted 
fiscal  year  variance  oaloilarton  for  fiscal 
1996.  As  an  attamative,  we  relied  on  tba 
prior  fiscal  year  actual  variance  which 
is  consistent  with  the  methodology 
applied  in  our  the  preliminary 
determination. 

Comment  1 1    Imputed  Credit:  MRD 
contends  that  the  Department's  normal 
practice  is  to  include  only  dlHerences  in 
selling  expenses  in  the  drcumstsnce  of 


sale  adjustment.  Therefore,  MRD  argues 
that  the  imputed  cost  of  financing 
production  should  be  excluded  bom  the 
circumstance  of  sale  credit  calculation 
because  the  difforanoes  in  the  timing  of 
production  costs  do  not  allect  price 
comparability.  Additionally,  MRD 
asserts  that  negotiated  payment  terms 
are  not  affected  by  the  lengthy 
production  period  for  U4PPs.  By  linking 
the  payment  terms  to  the  production 
cost  schedules,  as  was  done  in  the 
preliminary  determination,  the 
Department  contradicts  the  basic 
principle  that  money  is  fungible.  Thus, 
MRD  argues  that  progress  payments  and 
production  costs  should  not  be  matched 
on  a  customer-specific  basis.  Also,  MRD 
msintains  that  imputed  interest 
expenses  should  not  be  calculated  for 
SG&A  expenses.  Moreover,  the 
Department  should  only  apply  this 
circumstance  of  sale  adjuMment  to  NV 
if  the  normal  imputed  credit  is  included 
in  the  CV  calcubUon. 

The  petitioner  asaerts  that  the 
Department  corredly  made  a 
drcumstsnce  of  sale  adjustment  for 
imputed  credit  expense  by  including 
both  production  costs  snd  progress 
psymants  in  the  calculation.  In 
addition,  the  petitioner  argues  that 
SG&A  should  be  included  in  the 
imputed  credit  expense  calculation 
becauae  these  costs  am  part  of  the  total 
production  costs  compered  to  the  total 
price  of  each  press  (i.e.,  total  production 
plus  profit).  Putthannore,  the  petitioner 
agieea  with  MRD  that  the  Department 
should  deduct  home  market  imputed 
credit  expenses  as  a  circumstance  of 
sale  adjustment  only  if  they  include 
imputad  credit  in  CV. 

tXX  Position:  We  believe  that  it  is 
appropriate  in  this  instance  to  reoogniza 
the  compr^ensive  fin«nring 
atrangemant  for  each  sale  as  s 
drcumstanoe  of  sale  adjustmanL  LNPPs 
require  substantial  capttal  enieixUtnres 
over  an  extended  time  period  becauae  of 
th^  size  and  lengthy  production 
process  (e.g.,  two  to  three  years 
induding  the  dssim  phase).  Moreover, 
the  projects  generally  call  far  the 
purchaser  to  provide  acbeduled  progress 
payments  before  completion  of  s 
project.  Our  normal  imputad  credit 
calculation  (i.e.,  coat  of  financing 
receivablea  between  shipment  di^aa  and 
payment  dates)  doaa  not  measure  tbe 
e^ct  of  prograas  payments  mads 
relative  to  productian  costs  iiuairrad.  To 
sdjust  sales  prices  for  the  effisct  of  the 
respondent  incurring  significant  capital 
outlays  at  the  beginning  of  a  pro)ed 
(back  loaded  payments)  or  receiving 
large  sums  of  money  up  bont  (firuit 
loaded  pajrments),  we  calculated 
imputed  credit  for  each  home  market 


and  U.S.  sale  by  recognizing  both 
finandng  costs  incurred  and  payments 
received. 

We  agree  with  the  petitioner  that 
SGtA  should  be  induded  as  production 
coats  for  calculating  the  imputed  credit 
expense  because  the  total  contrad  price 
for  eech  press  (sum  of  payments) 
reflects  the  total  production  costs  plus 
profiL  We  disagree  with  tbe  peUtiooar. 
however,  with  regard  to  the  issue  of 
induding  imputed  credit  expanse  in 
CV.  Section  773(e)(Z)(A)  of  the  Ad, 
requires  thst  the  Department  Indude  in 
CV  the  actual  amount  of  SGkA. 
induding  net  interest  expense,  incurred 
by  the  exporter  or  producer.  We  agree 
with  the  raspoodsnt's  position  that 
imputed  credit  is  not  an  actual  expenae. 
Tharafbra,  we  did  not  include  imputed 
credit  in  the  CV  calcuUtion  for  the  final 
determination. 

Comment  12    Imputed  Capitalized 
Interest  Costs:  MRD  claims  that  the 
statute  and  German  Generally  Accepted 
Accounting  Principles  (GAAP)  do  not 
allow  imputed  capitalized  interest 
expenses  in  the  coet  of  manufacture. 
Therefore,  the  Dqiartment  ahould 
Indude  only  the  actual  interest  costs 
incurred  ratiier  than  both  actus] 
finandng  and  imputed  capitalized 
interest  expenses.  MRD  further  argues 
that  the  Department's  normal  interest 
expense  calculation  already  indudes  all 
the  adual  costs  of  financing  production. 
tARD  further  argues  thst  the  interest  cost 
capitalised  should  not  exceed  the  total 
interest  cost  inctirred  by  the  company 
and  the  Department  should  make  an 
appropriate  o%et  to  the  interest  costs 
induded  in  general  expenses. 

The  petitioner  contends  that  if  the 
Department  does  not  indude  the  timing 
of  production  costs  as  a  factor  in  its 
credit  calculation,  it  should  indude 
capitalized  interest  expanses  in  CV  to 
refled  MRD's  fimnring  of  pnjduction 
incurred  piior  to  payments  leoeived. 

DOC  Position:  Since  we  are 
calculating  imputed  interest  as  a 
circumstance  of  sale  adjustmont  and  not 
aa  a  capitaliaad  cost  in  the  coat  of 
manufacture,  this  issue  is  moot 

Comment  13    Combining  MAN 
Plamag  and  MRD  Production  Costs:  In 
calculating  coat  of  manufacturing,  MRD 
argues  that  the  Departmant  should 
averaoe  the  labor  and  overhead  rates  of 
both  the  MAN  Plam^  and  MRD 
faolUtles  bscauaa  LNn>s  are  produced  at 
both  locations.  Although  MAN  Plamag 
is  a  separate  legal  snUty  from  MRD. 
MKD  contends  that  MAN  Plamag  meeU 
the  five  criteria  fm  collapsing 
companies  as  used  in  Iron  Construction 
Castings  from  Canada,  S9  H^  2S603-04 
(May  17. 1994).  Moreover,  MRD 
maintains  that  the  Dspaitment'a  policy 
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is  to  average  coits  where  numngement 
has  the  capability  to  shift  productiaii 
between  multiple  facilities.  Tlierefaie, 
the  Department  should  include 
respondent's  "multiple  facilities" 
ad|ustment  which  modifies  the  single 
{•dUty  costs  to  reflect  tiw  STenge  of  the 
two  facilities. 

The  petitioner  contends  that,  because 
the  two  bdlities  do  not  pt<xjuce  the 
same  models,  MRD  has  not  met  the 
criteria  for  coat  averagiiig.  Even  if  MRD 
had  mat  the  criteria  for  avenging  coats, 
the  petitioDa'  aigues  that  MKD's 
calculation  is  inconsistent  with 
Department  practice.  MRD  selectively 
averaged  labor  and  overhead  retas,  but 
not  SCkA  expenses  or  research  and 
development  costs.  The  petitiooer 
concludes  that  this  selective  farm  of 
weight  averaging  distorts  costs  and 
should  be  rejected. 

DOC  Potition:  We  agree  with  the 
petitioner  that  we  should  not  average 
cosU  for  MRD  and  MAD  Plamag.  MAN 
Plamag  is  a  separate  corponta  entity 
from  MRD.  Specifically,  MAN  Plamag  is 
an  affiliated  party  to  MRD  (not  a 
division  or  factory  within  MRD)  whidi 
supplies  MRD  with  one  of  the  major 
productian  inputs  (RTPs).  In 
determining  the  cost  of  manufacturing, 
the  Depertraent  evaluates  whether 
affiliatsd  party  transactions  for  major 
inputs  occtir  at  prices  that  are  arm's 
length  in  nature  and  above  the 
supplier's  cost  of  production.  Contrary 
to  MRCs  assertion,  the  Department's 
normal  practice  is  not  to  automatically 
oollapae  affiliated  suppliers  and  the 
respondent  company.  In  fact,  the  five 
criteria  noted  by  MRD  relate  to 
collapsing  companies  far  sales  purposes 
rather  than  cost. 

Conunent  14    Further  Uanufactuiing 
G»A:  The  petitioner  maintains  that  the 
Department  should  calculate  an  average 
further  manufacturing  GAA  expanse 
over  a  multiple-year  period  besed  on 
actual  historical  data  that  reasonably 
represents  the  costs  incurred,  and  those 
yet  to  be  incurred,  by  MRD  from  its 
LNPP  operations.  The  petitioner  also 
urgss  the  Department  to  ensure  that  the 
denominatw  in  its  further 
manufacturing  G&A  expense  rate  is 
consistent  with  the  allocation  base  of 
each  individual  transaction  to  which  the 
rate  is  applied.  Lastly,  the  petitioner 
contends  that  because  MRD  did  not 
reconcile  its  submitted  fiscal  year  1092 
and  19B3  C!ftA  expenses  to  its  audited 
financial  statements,  the  Department 
should  reject  the  G&A  expenses 
reported  by  MRD  for  those  two  yeara. 

MRD  argues  that  the  Department 
should  allocate  further  manufacturing 
G&A  expenses  over  the  cost  of  sales 
orders  during  the  POi  rather  than  over 


the  cost  of  salee  actually  recognised 
during  that  period.  If  the  Department 
chooaas  to  aUocate  G&A  over  sales 
rtoogfuxai,  then  MRD  assarts  that  the 
amount  of  CIlA  expenses  should  be 
capped.  To  calculate  this  cap,  MRD 
contends  that  actual  GAA  expenses 
should  be  allocated  between 
commercial  and  newspaper  presses 
baaed  on  cost  of  goods  sold  during  the 
POL 

DOC  Positidn:  For  the  final 
determination,  we  computed  MRD's 
further  manufacturing  CAA  expense  rate 
based  on  the  ratio  of  the  reported  GfcA 
expenses  to  cost  of  salea  (less  the  oost 
of  imported  Geiman  parts  recognind 
during  the  PCH).  Consistent  with  the 
petitioner's  arguments,  we  applied  this 
GltA  expense  rate  to  the  U.S.  further 
manufacturing  ooats  of  each  press.  G&A 
expenses  are  period  costs  which  relate 
to  acUvitiea  of  the  oompany  during  the 
period  in  which  they  are  incurred. 
Accordingly,  we  allocated  G&A 
expenses  over  costs  incurred  during  the 
POI  rather  than  the  hypothetical  coet  of 
orden  received  during  the  period.  Baaed 
on  our  approach,  we  concluded  capping 
of  G&A  was  not  necessary  because  the 
total  G&A  assigned  to  all  U.S.  sales  does 
not  exceed  the  total  amount  of  G&A 
being  allocated. 

CoDiinent  IS    Loss  on  Plant  Closure 
and  Ditpotal  ofAaseta:  MRD  argues  that 
the  loa*  on  the  dosum  of  the  Middlesex 
and  North  Stonlngton  facilities  should 
be  excluded  from  the  coat  calcufation 
because  these  costs  were  extraordinary. 
In  support  of  its  position,  MRD  diss 
Cotton  Welded  Stainless  Steel  Pipe 
from  the  Republic  of  Korea  (57  IHl 
53603,  S37(H,  November  12. 1992)  in 
which  the  Department  excluded  the 
gain  of  the  sale  of  a  manufacttiring  plant 
because  the  transaction  was  considered 
extraordinary  rather  than  a  routine 
disposal  of  fixed  assets. 

'uie  petitioner  mainlaiiu  that  the 
coats  incurred  for  the  Middlesex  plant 
dosure  should  be  indudsd  in  MRD's 
further  manufaduring  G&A  expense 
calcufation  because  this  fadlity  was  the 
location  of  the  newspaper  press 
division. 

DOC  Position:  The  plant  closure  costs 
at  iaaue  were  incurred  prior  to  the  POI. 
Because  we  calcufated  G&A  expenses 
besed  on  PCH  data,  this  point  is  moot. 

Continuation  of  Suspension  of 
Liquidation 

In  aocordann  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Custonis  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
LNPPs  from  Germany,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 


bom  warebouas  for  consumption,  on  or 
after  March  1, 1996,  the  date  of 
pubUcation  of  our  prellmirury 
determinatian  in  the  Fedaral  Kogfator. 

Purlhannore,  we  are  also  direding  the 
U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
elements  (parts  or  subcomponents)  of 
coniponents  imported  to  fulfill  a 
centred  for  a  LNPP  system,  addition  or 
component,  from  Germany,  that  are 
entered,  or  withdravm  from  warehouse 
on  or  after  March  1, 1996,  widi  the 
exception  of  those  entries  of  dements 
imported  by  MRU  to  fulfill  the  contrad 
for  the  sale  of  a  LNPP  system  to  'Hie 
Charlotte  Obasrvw  ("Cbatlotts 
contiBd").  Such  suspension  of 
liquidation  vrilt  remain  in  effad 
provided  that  the  sum  of  such  entries 
represent  at  least  50  percent  of  the 
value,  nnesured  in  terms  of  the  cost  of 
manufacture,  of  the  subjed  component 
of  which  they  are  port.  This 
determination  will  be  made  by  the 
Depertment  only  after  all  entries  of  the 
elements  imported  pursuant  to  a  LNPP 
contrad  an  mode  uid  the  finished 
produd  pursuant  to  the  LNPP  oontiad 
is  produced. 

For  this  determination,  ail  ibraign 
producors/exporten  and  U.S.  importers 
in  the  LNPP  industry  be  required  to 
provide  clearly  the  following 
infonnation  on  the  documentation 
accompanying  each  entry  from  Germany 
of  elements  pursuant  to  a  LNPP 
contrad:  (1)  The  identification  of  each 
of  the  elements  induded  in  the  entry. 

(2)  a  description  of  each  of  the  elements. 

(3)  the  name  of  the  LNPP  component  of 
which  each  of  the  elements  are  part  and 

(4)  the  LNPP  contrad  number  pursuant 
to  which  the  elements  are  imported.  The 
suspension  of  liquidation  will  remain  in 
effed  until  such  time  as  all  of  the 
requisite  information  is  presented  to 
U.S.  Customs  and  the  Department  is 
sble  to  make  a  determination  as  to 
whether  the  imported  elements  are  at 
least  50  percent  of  the  cost  of 
manufadure  of  the  LNPP  component  of 
which  they  are  part. 

With  reaped  to  entries  of  LNPP  spare 
and  replacement  parts,  and  used 
presses,  from  Germany,  which  are 
expressly  excluded  from  the  scope  of 
the  investigstion,  we  will  inslrud  the 
Customs  Service  to  continue  not  to 
suspend  liquidation  of  these  entries  If 
they  are  separately  identified  and 
valued  in  the  LNI^  contrad  purauant  to 
which  they  an  imparted. 

In  addition,  in  order  to  ensure  that 
our  suspension  of  liquidation 
instructions  are  not  so  broad  as  to  cover 
merchandise  imported  for  non-subjsd 
uses,  foreign  producers/exporters  and 
U.S.  importers  in  the  LNPP  industry 
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shall  continue  to  be  required  to  provide 
certification  that  the  imported 
merchandiae  would  not  be  used  to 
folfiU  a  LNPP  contract.  As  indicated 
above,  we  will  also  continue  to  requSst 
that  these  parties  register  with  the 
Customs  Service  the  LNPP  contrad 
numbers  pursuant  to  which  subjed 
mnchandise  is  imported. 

The  Customs  Service  shall  require  a 
caah  deposit  or  posting  of  a  bond  equal 
to  the  astiniated  amount  by  which  the 
tuinnal  value  exoeads  the  export  prios, 
as  shown  below.  Any  securiUss  posted 
since  March  1, 1906,  on  ontries  of 
elements  relevsnt  to  MRU's  Charlotte 
contrad  shall  be  refunded  or  canceled. 

The  traigbted-average  dumping 
margins  are  as  follows: 


WMQfitad- 

msron  par- 
oantoga 

MAN  Rotand  DrudansaclilBan 

AG  — „. 

Koei«g  Bauer-AOert  AG  _      -. 
AlOKiera 

30.80 
'4^40 

<  Facts  Avalatile  MM. 

The  all  others  rata  applies  to  all 
entries  of  subjed  msraumdioe  except 
for  entries  of  merrhandise  producea  by 
the  tespqndants  listed  above. 

brtemational  Trade  Commission  (FTC) 
Notification 

In  accordance  with  aedion  735(d)  of 
the  Ad,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affimntive,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causirtg  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  SUIes.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  aecurities  posted  will  be  refunded  or 
canceled.  If  the  rrC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  Customs  offidals  to  assess 
antidumping  duties  on  all  imports  of  the 
subjed  meidiandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Ad. 

Dsled:)uly1S.  tags.  - 
■abarl  S.  LaXossa, 
Acting  Assislanl  Sectetary  for  Import 
Administration. 
IFR  Ooc  06-18542  Filed  7-22-06: 8:45  ami 
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AQBKV:  Import  Adminislntian, 
Intenoetional  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
.limits. 

•UMMMir:  The  Departniant  of  Coamierce 
(the  DspsitiiMnt)  is  extending  the  time 
limits  of  the  preliminary  and  final 
results  of  the  second  antidumping  duty 
administrative  review  of  stainless  steel 
butt-weld  pipe  fittings  from  Taiwan. 
The  review  coven  one  manufacturer/ 
exporter  of  the  subjed  merchandise  to 
the  United  States  and  the  period  Jime  1. 
1994  through  May  31. 1995. 
UHXIKE  DATl:  July  23. 1996. 

Fon  RMIWR  wmrtiKnim  contact: 
Robert  M.  fames  at  (202)  482-5222  or 
John  Kugebnan  at  (202)  482-5253, 
Antidumping  and  Countervailing  Duty 
Enfansooent  Office  Eigbt,  Impoit 
Administntian,  International  Tirade 
Administration,  U.S.  Department  of 
Conuneroe,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  DC  20230. 
SUffUammikKr  MKIMMTION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  Section  751(al(3)tA)  of  the  Tariff  Ad 
of  1930.  as  amended  by  the  Uruguay 
Round  Agreements  Ad  of  1094,  the 
Department  is  extending  the  time  limits 
for  completion  of  the  preliminary 
results  until  July  29, 1996.  See 
Memorandum  from  Joaeph  A.  Spetrini 
to  Robert  S.  LaRussa.  July  16, 1996,  on 
file  in  Room  B-099  of  the  Main 
Commerce  Building.  We  will  issue  our 
final  results  for  this  review  by  )anuary 
29,  1997. 

These  extenaiotu  are  in  accordance 
with  Section  7Sl(aH3)(A)  of  the  Tariff 
Ad  of  1930,  as  amended. 

Datwl:  July  16, 1996. 
leaafhA-SpsMai. 

Deputy  Assistant  Secniary,  Antidumping  and 
CountBTvaHing  Duty  Enforvement 
iPR  Doc  a6'1867S  Tiled  7-22-96:  S:4S  ami 


Pacific  FfalMfy  MaMMNNnt  CotMidl; 
PufaBe  MisMna 

agency:  National  Marine  Fisheries 
Service  (IMMFS),  National  Oceanic  and 


Atmospheric  Administratian  (NCAA), 

Cothmerce. 

ACnow  Notice  of  public  masting. 

•UMMMT:  The  Padfic  Fisiwry 
Managament  Coundl  (Courtdl)  wfll 
hold  a  public  meeting. 
0*m:  The  meeting  will  be  held  on 
August  13, 1996,  begiimii^  at  10:30  a.m. 
innWMII  The  meetiogs  will  he  held  at 
the  Coundl  office. 

Council  oddrass:  Padfic  Flatiaiy 
Management  Coundl,  2130  SW  Filth 
Avenue.  Suite  224.  Portland,  OR  S7201. 

Fon  FtjmNER  arowMTioN  00Hr«cr. 

Lawrence  D.  Six,  Executive  Director; 
telephone:  (503)  328-6352. 
8tlFW.0«0<T/UIY  MIQHMATION.  A 
Coundl-appointed  od  hoc  cominittaa 
will  diocuss  how  to  develop  a  system 
that  allows  landing  ofgraundfish  in 
excess  of  limits,  the  collection  of  the 
funds  by  an  appropriate  organization, 
and  the  use  ol  the  funds  far  various 
fishery  management  and  reaearch 
purposes. 

Special  Accommodatioaa 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aida 
should  be  dlreded  to  Eric  W.  Greene  at 
(503)  326-6352  at  least  S  days  prior  to 
the  meeting  dste. 

Osted:  July  17,  isge. 
■kkard  W.  Sardi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
hkxrirte  Fisheries  Serrice, 
(FR  Doc  96-18667  Filed  7-22-96;  8:45  am) 


DEPARTIiBIT  OF  EDUCATION 
(CRMNo,>4.1iaF) 

Oflloa  of  SpvcW  EduGMHon  and 
naliaiiWIalUa  Barsfcaa.  The  MsllonsI 
MaMiflaon  DtaablMy  ana 


Undsf  Osftaln  Praorania  tsf 
Year  1997 

AOaiCY:  Dspartntent  of  Education. 
ACTION:  Corredion  notice. 


r:  On  July  1, 1996  a  notice 
inviting  applications  for  new  awards 
imder  certain  programs  for  fiscal  year 
1907  was  published  in  the  Fedaral 
Kegiater  at  61  FR  34326.  This  notice 
coneds  the  maximum  award  amount 
for  the  Merit  Research  Fellowships  in 
the  July  1, 1996  feAersi  Kogialar  notice. 

On  page  34326  the  table  with 
information  about  Research  Felfowships 


3«1W 
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should  indicate  thai  the  maximum 
award  amount  for  Merit  Reaeaich 
Fellowships  is  S35.000. 
FOH  RUdNBI  »OWrMT10W  CONrMT: 
Dianne  Villine*,  V.S.  Dapaitment  of ' 
Education,  Room  3417  Swltzar 
BuiMing,  400  Maryland  Avenue,  SW., 
Washington,  OC  20202-2704. 
TelephofM:  (202)  205-4141.  Individuals 
who  use  a  telecmnmunicationa  dMice 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  20S-8M7. 
r:  29  U.SlC  7gO-7«. 
)uly  17, 1996. 


AttUamSaetflayfiw  Special  Bdticalkm  and 

lUiobUitatlveSeryicm. 

IFR  Doc  96-18559  FUld  7-Z2-9S;  8:4S  •ml 


OEPAHIMBIT  OF  BHSnOY 
IPodiM  Noa.  EA-t1«  mm  EA-117I 
AppHCflOOfl  V>  EJipon  EMCVnMyf 

OMIpInc  PowM*  SsfvliMfl  Ooliipiny 

AOBtCV:  OfBca  of  Foaiil  Bnsigy,  DCS. 
ACIKW:  Notice  of  appUcatioa. 


:  Calpine  Power  Sarvices 
Company  (Calpinerhas  submitted 
appllcatioaa  to  expoit  electric  eoergy  to 
Mexico  and  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act.  Calpine 
is  both  a  broker  and  a  marketer  of 


electric  etiergy.  It  does  not  own  or 
control  any  electric  generation  or 
transmisaion  bcUities. 
OAnK  Camments,  protests  or  requests 
to  intarvene  must  be  submitted  on  or 
beibre  August  22, 1996. 
AOOmnct:  Comments,  protests  or 
recniesls  to  intarvene  should  be 
addraased  aa  follows:  OfGce  of  Coal  & 
Eiet^icity  (FE-52) ,  OfBoe  of  Fuels 
Prapam*.  OtBce  of  Foasil  Energy, 
Dspartaneot  ofbiargy,  1000 
Indasiendence  Avenue,  SW., 
Waahington,  DC  20585  (FAX  202-586- 
0878). 

PON  fURMBI  ■V0NMT10N  OOMT  act: 
Wamn  B.  WiUiama  (Program  OfBce) 
202-586-9629  or  Michael  .SUnksr 
(Progiun  Attorney)  202-586-6667. 

turnjommun  mnmimoH.  Exports  of 
electricity  ban  the  United  Slate*  to  a 
Cora^  country  are  legulatad  and 
nqvire  authorization  under  aection 
2»2(e)  of  the  Federal  Powar  Act  (FPA) 
(16  U.S.C  824a(an. 

Od  )uly  1, 1996.  Calpine  Bled  tvro 
applications  with  the  Office  of  Foasil 
Enatgy  (FB)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
dectric  energy,  as  a  power  marketer,  to 
Mexico  and  Canada  pursuant  to  section 
202(e)  of  the  FPA  for  a  period  of  five 
years.  Calpine  neither  owns  nor  controls 
any  facilities  for  the  transmission  or 
distributiaa  of  electricity,  nor  does  i| 
have  a  banchised  service  area.  Rather, 


Calpine  is  a  power  marketer  authorind 
by  the  Federal  Energy  Regulatory 
Conunisaion  (FERC)  to  engage  in 
wholesale  sale  of  electricity  in  interstate 
commerce  at  negotiated  rates  pursuant 
to  its  filed  rate  schedules. 

The  electric  energy  Calpine  propoaes 
to  transmit  to  Canada  and  Mexico  will 
be  purchased  from  electric  utilities  and 
Federal  power  marketing  agencies 
%v{lliin  tne  United  States.  Calpine  asserts 
that  such  energy  will  be  surplus  to  the 
system  from  which  it  purchases  the 
electric  energy.  In  its  applications, 
Qjlpimi  propoaes  to  comply  with 
prooedioes  similar  to  thoae  impoeed  by 
FE  in  the  electricity  export 
authorisation  iasued  to  Enron  Power 
Marketing.  Inc.  in  Order  No.  EA-102 
(February  6, 1996).  Calpine  further 
agrees  to  abide  by  the  export  limits 
contained  in  the  relevant  export 
authorizations  associated  with  any 
transmission  sjrstem  over  which  Calpine 
exporta  electric  eitergy  and  to  provide 
DOE  with  written  evidence  that 
sufficient  transmission  access  to 
complete  the  export  transaction  has 
been  obtained. 

In  Docket  EA-116,  Calpine  propoees 
to  export  the  electric  energy  to  Mexico 
over  one  or  more  of  the  following 
international  transmission  lines  for    . 
which  Presidential  permits  (PP)  have 
been  previously  issued: 


Looalon 

VdMpe 

Owner 

PWIIM 

M^ifll  CA 

230  kV 

230  KV 

11SKV . 

116  KV 

138  kV... 

138  KV .... 
138  KV ..... 
138KV 

S0Q8E 
BPaaoBBdrte 

P»»-«8. 

PP-79. 

pp^ge. 

PP-48. 

Diownn'MBp  TK                   

CPL     ._ 

CFE 

CFE 

CFE 

PP-84. 

F^^  Pai  TX  , 

pp^fia 

IVtf^?  TV 

pp.67. 

Firionn  Ovn  TX                                                                             

In  Docket  EA-117,  Calpine  propoaes 
to  export  the  electric  energy  to  Canada 


over  one  or  more  of  the  following 
international  transmission  lines  for 


which  Presidential  permits  (PP)  have 
been  previously  issued: 


Locakin 


Ttog*.  ND 

Blalne.WA 

Derby  Uae.VT. 

SLCMr.M  

^Ml  . 

^  Ml 

SI  Cia»,  M  ..I 
FraiMn,VT_- 
Hoi*m.ME  „ 
cCniy.l 


Roaaau  CMy.  MN . 

.MY 

.MY  — 


230.kV  _- 
2.600.kV  . 
230.kV  ... 
230.KV  _. 

tao^iv  _ 

946H(V  _ 
230.KV_ 
230.KV  _ 
346.ICV  _. 
120.KV'  _ 
346-KV  ... 
138.KV  _ 
116-KV  _. 
230.KV  .„. 
2.230.kV 
230.kV  .„ 


BPA  . 


PP-64. 
PP-10. 

pp.a». 


CMzans  UtIWea . 
Dalpoll  Edaon  — 


JoH  Oaners  o<  ttw  HVigal*  Pntact . 

•Mna  BacMc  Power  Co 

•MnaPubtoSaa. , 


MbHiltola  Pooar  Coip  . 
NVPA 


pp.66. 
pp.38. 
pp.21. 

pp.ai. 

pp.68. 
PP^Z. 
PP-43. 

pp.a9. 

pp.78. 
pp.61. 
pp.26. 

pp.3a 
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snti 


Loeatkm 

Volma 

Ownsr 

PanM 

hlaaaana.  NY 

765.kV  

2.346-W  

230^<V 

230^iy 

BCtHM  

AStHM  DC 

PP.6B 

Nimara  Fala.  NY         

PP-74. 
pp.30. 

OevlBHnle.NY 

Red  Wver,  NO „ 

Northern  aalae  Powar  Co.            

PP.4& 

Roaeau.  MN  ..              „      .„    

pp.es. 

PP-78. 

H^i^n.VT     

Vermom  Bedrtc  Transmiaaion  Co  ......-, i,,  .............. ».._.. 

•Theee  lacMes  ware  oonalnicled  at  345.KV  bu  cpented  ai  I20.kv. 


Procadnral  Matlan 

Any  persons  desiring  to  be  heerd  or 
to  protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §S  385.211  or  385.214  of  the  Rules 
of  Practicaand  Procedure  (18  CFR 
385.211, 385.214).  Fifteen  copies  of 
such  petitions  and  protests  should  be 
filed  with  the  DOE  on  or  before  the  date 
listed  above.  Comments  on  Calpine's 
requeat  to  export  to  Mexico  should  be 
clearly  marked  with  Docket  No.  EA- 
116.  Comments  on  Calpine's  request  to 
export  to  Canada  should  be  clearly 
marked  with  Docket  No.  EA-117. 
Additional  copies  are  to  be  filed  directly 
with:  Joseph  E.  Ronan,  Geneiel  Counael, 
Calpine  Power  Services  Company,  SO 
West  San  Franando  Street,  Sen  Joee, 
California  95113  and  Jerry  L.  PMbr, 
Energy  Industry  Advisor,  Skadden, 
Arps,  Slate,  Meadner  ft  Flom,  1440  New 
York  Avenue.  NW.,  Washington,  DC 
20005-2107. 

A  final  dedsion  will  be  made  on  this 
application  after  the  enviraainental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request.  Car  public 
inspection  and  copying  at  the  address 
prcividad  above. 


Issued  in  Waahii«taa.  DC  on  July  IS. 
1998. 

Aalka^I.CaM. 

Onclor.OffkaafCoall-Eltclricity.Offlee 
o/fkwb  Pwpnnu.  Offlee  ofFattU  Entajgy. 
IFR  Doc.  96-1 SS92  Piled  7-22MI6;  S:45  ami 


(202)  273-0873,  and  by  e-maU  at 
mmillaiWBrc.fM.us. 

ItOtt 


FBnc-eui 


My  i>,  19W. 

AQPCY:  Federal  Energy  Regulatory 

ACnOW  Notice  of  proposed  information 
collection  and  request  for  comments. 


':  In  compliance  with  the 
requirements  of  Section  3S0e(c)(2Xa)  of 
the  Paperwork  Reduction  Act  of  1905 
(Pub.  L.  104-13),  the  Federal  Eneigy 
Regulatory  Commission  (Commission)  is 
soUdting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
dates:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
September  23, 1996. 
AMMEBteK  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Sarvices  Division, 
ED-12.4, 888  First  Street  NE., 
Washii^tan.  DC  20426. 
POn  nWINBI  iiPOfMATiaN  OQNTACT: 
Micfaaal  P.  Millar  may  be  reached  by 
tabphooa  at  (202)  206-1415.  by  fax  at 


Abstract 

The  information  coUacted  under  tha 
requirements  of  FQtC-583  "Annual 
Kilowstt  Generating  Report  (Annual 
Charges)"  (OMB  No.  1902-0136)  is  used 
by  the  Commission  to  implement  the 
statutory  provisions  of  Section  10(e)  of 
the  Federal  Power  Act  (FPA),  Part  1. 16 
U.S.C  803(e)  which  requires  the 
Commission  to  collect  aimual  charges 
from  hydropower  licensees  for.  among 
othCT  things,  the  cost  of  sdminlstwring 
Psrt  I  of  tiie  FPA  and  for  the  uae  of 
United  Slates  dams.  In  addition,  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA)  autiiorizes  die 
Commisaim  to  "assess  and  collect  tiaes 
and  aimual  charges  in  any  fiacal  year  in 
amounts  equal  to  all  of  the  costs 
incurred  by  the  Commission  in  thsl 
fiscal  year."  The  information  is 
collected  annually  and  used  to 
determine  the  amount  of  annual  charges 
to  be  assessed  licenaees  for  reimbursable 
government  administntive  costs  and  for 
uae  of  government  dams.  The 
Commission  implonents  these  filing 
requirements  in  the  Code  of  Federal 
Raguladoos  (CFR)  under  18  CFR 
Sections  Part  11. 

Action 

The  Commission  is  requesting  a  three- 
year  extension  of  the  current  expiration 
date,  vrith  no  change*  to  the  existing 
collection  of  data. 

Burden  Statement 

Public  repotting  burden  lor  this 
collection  is  estimriad  as: 


NumtMr  o( 

amialy 
(1) 

Ngnbsrol 
fMponMs 

■pondtnt 
0 

AvM0s  bmMn  houn  ptt  mponM 
(3) 

ToW  amial  btmlan  houB 
(1)x(2M3) 

840 

1 

9hifipf  ,,    ,,  ,                                  

1.280  hous. 

Estimated  cost  burden  to  respondents: 
1,280  hours/2,087  houn  per  year  x 
S102,000  per  year  =  S62458. 


The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 


including:  (1)  reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating. 


ann 
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TOrifyiBg.  luiKwilng.  imtntiilniiig. 
<H«i  i.»lim  MMJ  |Mi»iiHng  ininnniiHnn: 
Ola^artjng  die  ndsttng  way*  to 
oomply  wlu  mv  pnvioaiiy  qipUcabIs 
iBftnictiCDS  and  Taqairemants;  (4) 
tnining  pmoimel  to  respond  to  a 
ooOactiaa  of  inlbnnotioii:  (5)  seaicUng 
data  aooraaa;  W  complatiiig  and 
rartowtng  the  oollactiao  of  inibnnatian: 
and  (7)  ttanamitting.  or  otluawlaa 
diacioaina  the  infonnation. 

The  aMmata  of  cost  far  napondanti 
is  faaied  upon  lalaiiaa  for  pfCMaaiooai 
and  clerical  support,  as  wall  as  dtract 
and  indiiact  ovohaad  cost*.  Direct  coats 
indnde  alt  coata  dinctly  anribalabla  to 
providng  thia  intoimation.  fuch  as 
adminiaUative  costs  and  the  coet  far 
inictmatian  technology.  Indirect  or 
ovaihaad  costs  aiecoets  incumd  by  an 
oiganlzatioa  in  support  of  its  ndaaion. 
Tbaaa  costs  apply  to  activities  which 
benefit  the  whole  organizatian  rather 
than  any  one  particular  function  or 
activity. 

Ceniment*  are  invited  on:  (1)  whether 
the  proposed  collectian  of  infmnation 
is  necessary  for  the  proper  performanoe 
of  the  fimctioos  of  the  Conunisslan, 
innhiHing  whether  the  infoimation  will 
have  practical  iiUUty:  (2)  the  accuracy  of 
the  fancy's  esttmsM  of  the  burdsn  of 
flw  piopoeed  collectioa  otinHomatlon. 
including  the  validity  of  lb* 
malfaodoTogy  and  assumptiODS  used;  (3) 
ways  to  enhance  the  qu^ty,  utility  and 
clarity  of  the  infonnation  to  ha 
ooUe^ed:  and  (4)  ways  to  mininiiiie  the 
burden  of  the  coUectiea  of  information 
on  thoee  who  are  to  respond,  including 
the  use  of  appropriate  autonuted, 
electronic,  merhminal,  or  other 
technological  collection  tedudques  or 
other  forms  of  infotmatian  technology 


e.g.  peonittiag  elactronic  submlsaiao  of 


MY  MKMMATION: 


uisari*in, 

SscielBiy. 
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ProfMiMd  InfomMllofi  CotaclkMi  md 
RmumI  tof  ConnMoli 

Inly  la,  IMS. 

/mwcv.  Federal  Energy  Regulatory 

Coounissioii. 

HCVCms  Notice  of  proposed  information 

coUacdoo  and  request  far  comments. 


In  oomiriiance  with  the 
requirements  of  Section  3S0e(cM2)(a)  of 
the  PaperwodL  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
Bolicitir^  public  oomment  on  the 
specific  sspects  of  the  information 
collection  described  below. 
dates:  ConalderBtiao  will  be  given  to 
commenta  submitted  on  orbefcHe 
September  23, 1996. 
AMMnCK  Copies  of  the  propoaed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Enomr 
Regulatory  Commission.  Attn:  Michael 
P.  Miller,  htfatmation  Servicea  CMvision, 
ED-12.4,  BBS  First  Street  N.E.. 
Washington,  D.C  20426. 
FOR  FURTHBH  wmMUintM  OONTACT. 
Michael  P.  Millei  may  be  readied  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)273-0873.  and  by  e-mail  at 


The  infotmatian  collected  under  the 
requirements  of  FERC-582  "Oil.  Gea 
and  Electric  Fees  and  Aimual  Charges" 
(OMB  No.  1902-0132)  U  uaad  by  tha 
Commission  to  implement  the  statutory 
proviaians  of  the  Omnibus  Budget 
RaconcUiation  Act  of  1986,  (Pub.  U  99- 
S09)  Title  m.  Subtitle  E.  Section  3401. 
Coiigress  directed  the  Commissiao  "to 
assess  and  collect  bea  and  aimual 
diarBBa  in  any  fiacal  year  in  amount 
equuto  all  of  the  costs  incurred  by  the 
Commiasian  in  that  fiacal  year."  file 
Comtnissioa  implements  a  program  of 
annual  charges  to  be  assessed  sgalnst 
interstate  neural  gaa  and  oil  pipelines, 
power  marketing  agencies,  electric 
utilities  and  electric  cooperadves.The 
Commission  computes  annual  charges 
bssed  on  informaUon  of  adiusted  sales 
for  resale  and  adjusted  coordination  of 
sales  data.  In  addition  the  Commlsitlon 
uses  campeny  Bn^nrial  tnfarmetion 
filed  under  the  waiver  provisions  to 
evaluate  a  company's  request  far  a 
waiver,  or  exemption,  of  the  obligetion 
to  pay  a  fee  for  an  annual  charge.  The 
fv.mmi««inn  implement*  theae  filing 
tequiremants  in  the  Code  of  Federal 
R^ulations  (CFR)  under  18  CFR  Part 
381  Sections  381.108  and  381.302  and 
Part  382  Section  382.201(b). 

Adfoa 

The  Commission  is  requesting  a  three- 
year  extension  of  the  c\uient  expiration 
date,  with  no  changes  to  the  existing 
collection  of  data. 

Burden  Statement.'  PubUc  reporting 
burden  for  this  collection  is  estimated 


fMpondinIi 

amuily 

(1) 

Numtiara* 

lesponae* 

parie- 

spondsrt 

(2) 

(3) 

ToMI  anwil  budan  hou« 
(1)x(2)>«(3) 
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716  hour*. 

Estimated  cost  burden  to  respondent*: 
716  haur*/2.097  hours  per  yeer  x 
$1024)00  pet  year  <  $34,993. 

The  reporting  burden  includes  the 
total  time,  effort,  or  finnnrial  resources 
expended  to  generate,  maintain,  retain, 
diacloae.  or  provide  the  InfotmatioD 
jointing.  (1)  reviewing  instructions:  (2) 
developing,  acquiring,  installing,  and 
utilizing  teduology  and  systems  for  the 
purpose*  of  collecting,  validating, 
vat^rlng.  piwesiing,  maintaining, 

Mmfi^n^  «iMt  prmHrftng  ln«n»iii«Hnn- 

(3)  adtusOog  the  existing  ways  to 
comply  with  any  pravioualy  applicable 


instnictiaa*  and  lequtrement*;  (4) 
training  penonnal  to  leapond  to  a 
collectian  of  inismiation:  (5)  aeardiing 
data  sources:  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmittiiig,  or  otherwise 
f^if#.ln»^iig  the  information. 

The  estimate  of  coat  for  respondents 
is  baasd  upon  salaries  for  proisssiaaal 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
indude  all  costs  directly  attribulable  to 
providing  this  information,  such  as 
•dmhiistntivacast*  and  the  cost  for 
infotmatian  tanhnntngy.  Indirect  or 


inrertieed  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mjMion 
These  costs  apply  to  activltias  which 
benefit  the  whole  organizatian  rath^ 
than  any  one  particular  function  or 
activity. 

rj^iiim«.it«  are  invited  oo:  (1)  whether 
the  proposed  collection  of  information 
is  nacaaaary  tor  the  proper  perfoimance 
of  the  functions  of  the  Commission, 
induding  whether  the  information  will 
have  practical  utility;  (2)  tha  accuracy  of 
the  agency's  eatimata  of  the  burden  of 
the  paopoeed  collection  of  information, 
iw&ding  tha  vaUdity  of  tha 
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methodology  and  assumptions  uaed;  (3) 
way*  to  enhance  the  quality,  utility  and 
darity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  induding 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
olher  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 
Leisac 


5ecreftijy. 
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Cofeanbta  Qa*  TmnamlMlan 
ucNporamn,  wuiicaof  wfifjiicaiiufi 

)uly  17, 1996. 

Take  notice  that  on  July  12, 1006, 
Columbia  Gas  Transmission  Corporatfon 
(Columbia),  a  Delaware  corporation, 
having  its  prindpal  place  of  business  at 
1700  MaoCorkle  Avenue,  S.E., 
Charleston,  West  Vir^nia  25314-1599, 
filed  an  abbreviated  application 
pureuant  to  Sections  7  (b)  and  (c)  of  the 
Natural  Gas  Ad,  for  the  construction 
and  operation  of  approxlmataly  5.2 
miles  of  24-iDch  pipeline  and 
appurtenances  replacing  by 
abandonment  5.1  miles  of  20-iiidi 
transmission  pipeline  and 
appurtenances.  The  fodlities  being 
replaced  and  abandoned  are  designated 
as  a  segment  of  Columbia's  Line  KA, 
located  in  Wyoming  Coimty.  West 
Viiginia. 

'The  proposed  construction  is 
estimated  to  cost  $7,049,000  and  the 
cost  of  retirement  is  estimated  to  be 
$660,000.  The  associated  estimated  net 
debit  to  accumulated  provision  for 
depreciation  for  the  abandoned  facilities 
is  $900,220. 

Columbia  states  that  section  of  Line 
KA  to  be  replaced  was  originally 
constructed  in  1931  as  bare  20-inch 
coupled  pipeline  snd  is  part  of 
Columbia's  larger  KA  pipeline  system. 
Due  to  its  age  and  condition,  this 
section  of  pipeline  has  become 
physically  deteriorated  to  the  extent  that 
replacement  is  required  in  order  to 
maintain  aervice  to  Columbia's  existing 
customera  at  current  levels.  Inspactioo 
of  the  fadlitiea  has  confirmed  mideooe 
of  extensive  corrosion  and  deteriotatioo 
to  the  extent  that  replacement  is 
necessary  to  ensure  safe  and  reliable 
operation. 

llie  KA  system  was  originally 
authorized  in  Docket  No.  G-284  (3  FPC 
941)  as  part  of  United  Fuel  Gas 


Compeny's  exisliiig  tr>namiaai<m 
sy*tain.  United  Fuel  Gas  Company  was 
a  predecessor  company  of  Cohunbia. 

Columbia  states  that  the  propoaed 
replacement  will  result  in  additional 
capedty  of  approximately  9  Mdth/d 
which  is  included  in  Columbia's  Base 
Case  Flow  Diagrams  for  its  Market 
Expansion  Project  pending  with  the 
Commission  in  Docket  No.  CP96-213- 
OOO.elai 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  ssid 
applicaUon  should  on  or  before  August 
2, 1906.  file  with  the  Federal  Energy 
Regulatory  Commiasion.  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Ruler 
of  Practice  and  Procedure  (IB  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  haaring  therein  must  file  a 
motion  to  intervene  in  accordmoe  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  confoired  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  lequired  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  oo  its  own  motion 
believes  that  a  formal  bearing  ix 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otharwiae  adviaed,  it  will  be 
unneoesssiy  for  Columbia  to  appear  or 
be  repreeented  at  the  hearing. 
LstaaCasUt 
Secmeay. 
IFK  Doc  96-18571  FUsd  7-22-96: 8:45  ami 


la  Pioatoia  Comoafiv  ei 
Amatlea;  Nodea  Of  CompHanoa  F«ng 

)uly  17. 1996. 

Take  notice  that  on  July  11. 1998, 
Natural  Gas  Pipeline  Compsny  of 
America  (Natural)  tendered  fa*  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Suhatitute  Filth 
Revised  Sheet  No.  20  to  become 
etbcUveluly  1,1996. 

Natural  states  that  the  purpoee  of  this 
filing  is  to  comply  with  tne 
Conmiission's  order  issued  July  5. 1906 
in  Dodtet  Nos.  RP9e-253-000  and 
RP9fr-2S3-001. 

Natural  requests  whatever  waivan 
may  be  necessary  to  permit  the  tariff 
sheet  submitted  to  become  eSsctive  on 
July  1. 1996. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  Natural's  jurisdictional 
customers,  interested  state  regulatory 
agendes  and  all  parties  on  the  official 
aervice  list  in  Docket  Nos.  RP96-Z53- 
000  and  RP96-253-001. 

Any  person  drairing  to  protest  said 
filing  should  file  a  protest  with  the 
Fedmal  Energy  Ragulatoiy  Commiasian. 
888  First  Street.  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commiasion  and  are  available  fat  public 
inspection  in  the  Public  Refarenoe 
Room. 


Sacntuy. 

(FK  Doc  96-18576  FUed  7-22-«6: 6:46  am) 
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PanhancSa  Eaalam  Pipa  Una 
Oocnpany^  Nooca  of  OontpNanoa  FNinQ 

)ulyl7, 1996. 

Take  notice  that  on  July  12, 1006, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  pari  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  its  filing,  to  become 
effective  July  1 ,  1996.  Panhandle  asserts 
that  the  purpose  of  this  filing  is  to 
comply  with  the  Commission's  order 
deted  June  27. 1996  in  Docket  No. 
RP96-260-000. 

Panhandle  states  that  this  filing 
removes  interest  calculated  prior  to  May 


SMM 
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31. 1986,  the  flUng  date,  fro«  Ik*  total 
■mount  of  tba  MiacaUanaou*  Stranded 
CoaiB  to  be  racoverad  and  racalculataa 
tha  lewliaad  int— at  coiponawt 
punuaat  to  Sactioa  18.14  of 
Panhandle's  Caaerai  Tenna  and 
ConditioDS.  The  reviaed  Second 
MiaceUaneoua  Stnnded  Coat  leauks  in 
no  chan^  in  the  fiircbaqa  afipUcakle  to 
Rata  SdMdulaB  FT.  EFT,  SCT  and  LFT, 
and  a  decnaaa  in  tha  vobmatric 
■acfaaqa  appUcaUa  to  Rataa  Schedulaa 
fr  and  Err  Irao  S.IK  to  •.lat. 

Pmhandfe  Hataa  that  copiaa  of  thia 
Bling  an  being  Mned  on  all  aflactsd 
caatamara,  atolicaMe  alate  ngoialafy 
i^ancies  and  paitiaa  to  tkia  pcocaeding. 

Any  person  deairtog  to  protest  this 
flUne  ahould  file  a  prolaai  with  the 
Federal  Bnatgy  Ragulatoiy  Comaaiaeiaa. 
888  First  Street,  NE..  Wsahington,  DC 
20426;  in  accordano)  with  Section 
385.211  of  the  Canuniasion's  Rulaa  and 
RegiLbliona.  All  such  proleata  muat  be 
filed  as  provided  in  Section  154.210  of 
the  CoDunission's  Regulations.  Protests 
urill  be  considered  by  the  Cammission 
in  detennining  the  appropriate  actioa  to 
be  taken,  but  mrill  not  aerve  to  make 
proteatants  peities  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
ConunisaioD  and  an  available  for  public 
inqMCtion  in  tha  Public  Raiarence 
Roon. 
Lataa 


cMStasnaij  and  tutaiaated  state 
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o(  PfopoMd  Ctangn  ki  RnC  Qaa 
Tariff 

luly  17,  IMe. 

Take  notice  that  on  hily  12.  ISSe 
Williams  Natural  Gas  Company  (WNG) 
tendered  Cor  filing  to  l)ecame  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  fDUowing  tariff  sheeta 
to  become  effective  August  12, 1906: 

Tbiid  Rimted  Sheet  No.  250A 
Second  Revifod  Shmt  No.  250B 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Subpart  C  of  part  154 
of  the  Conunission's  resulalicms. 

WNG  states  that  this  filing  is  being 
made  to  specify  another  path  in  Article 
13.3  on  which  WNG  will  assess  a  zero 
cfaaige  for  the  fuel  component  of  its  fuel 
and  loss  reimburseraenl  peicentaoa. 
Transportation  from  the  specifieo 
receipt  point  to  the  specified  delivery 
point  on  this  second  path  constitutes  a 
beckbaul. 

WNG  states  that  a  copy  of  ita  filing 
was  served  on  all  jurisdictional 


Any  pvioa  daaiiing  to  be  heard  or  to 
prataat  Ikaa  Oliag  akould  file  a  BMliOB 
to  intanana  or  •  pralaat  with  the 
Fadaial  Enaiggr  Regulatory  Coaunlaaiaii, 
888  First  Strael.  NJB.,  Waahlngton.  D.C 
20428,  in  accofdanoa  with  aactiaas 
389.214  Md  385.211  of  tha 
riimaiiwlaa's  Rnlaa  and  Raguiatioaa. 
All  such  motkna  or  pnitaata  muat  be 
filed  aa  provided  in  Section  154.210  of 
the  Coaniaaidn's  Ragnlatkaa.  Proleata 
will  be  oonidarwl  by  the  Coaaniaaion 
in  ilalsstalalag  the  a|>piopriata  action  to 
be  lakaa,  hot  will  aotaerve  to  make 
pntaataata  paMlas  to  the  proceedings. 
Any  peraoa  wiahing  to  beconie  a  party 
■Buat  file  a  autian  to  intanene.  Copies 
af  thla  filii^  are  on  file  with  the 
Commiaaion  and  are  available  for  public 
inspacbon  in  tha  Public  Reiarence 
Roam. 
LaislLi 


Ploae  alBx  Ptoiect  hto.  11374.to  aU 
oMBBMnts.  For  faitikar  Inlwatinn 
pleeee  contact  Mary  Goialo. 
BavJiaaaaatal  Coardiaaler,  at  (202) 
2»-2a04. 
lataD.ri*in, 

(FR  Doc  M-1M7S  PiM  r-2a-«6;  •:45  nl 
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July  17, 19M. 

In  accordaooe  «rith  tha  Natlooal 
Enviraomaolal  PoUcy  Act  of  1969  and 
the  Federal  &ieigy  Regulatory 
Commiaaioo'a  (Cooiadasion's) 
ragulatioaa.  18  Cni  Part  380  (Order  No. 
486, 52  F.R.  478B7),  the  Office  of 
Hydropowar  Uoamring  has  revieived  the 
application  hr  exemption  from 
Uoenaing  for  tha  prapoaed  Greene 
Milldam  Hydnabctric  Project,  located 
on  the  Shell  Rock  River,  Butler  County, 
Iowa,  arut  has  prepared  a  Draft 
Environmantal  Asanaament  (I3BA)  for 
the  project  In  the  DBA,  the 
Coinmiaaian's  staff  has  analyzed  the 
potential  enviromnental  impacta  of  the 
project  and  haa  concluded  that  approval 
of  tin  project,  with  appropriate 
ndtigation  meaaurea,  would  not 
constitute  a  nurior  Meral  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  IHiblic  Reference  Branch, 
Room  2A,  of  the  Commiasion's  offices  at 
888  Hrat  Street,  N.E.,  Washington,  D.C 
20428. 

Pleese  submit  any  commanta  within 
30  days  from  the  dale  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashall,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E.,  Washington,  D.C  20426. 


loly  17,  t«W. 

The  alaff  of  the  Fedsral  Eaergy 
Regulelory  Commission  (FERC  or 
Commisaion)  has  prepand  an 
enviromnental  aaaeaamenl  (EA)  on  the 
liquefied  natural  ga*  (LNC)  production 
and  storage  project  propoaed  in  the 
above-rafaraiicad  docketa. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Enviroomeatal  Policy  Act.  The  staff 
conchidea  that  approval  of  the  propoeed 
project,  with  appropriate  mitigaling 
measurea,  would  not  conatituto  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  envirtmment. 

The  EA  assaaaea  the  potential 
environmental  affecte  of  the 
construction  and  operation  of  Pine 
Needle  LNG  Company,  LLC's  (Pine 
Needle)  proposed  LNG  plant  and  related 
facilitiea  in  Stokesdale,  North  Carolina, 
including: 

•  Two  double-wall,  suapendad^dedc 
LNG  storage  tanks,  eech  with  a  gas- 
equivalent  capacity  of  2  billion  cubic 
feet; 

•  A  pretreetmeni  and  liquefection 
system  with  the  capacity  of  20  million 
cubic  feet  per  day  (MMcfd): 

•  A  boiloff  recompiessian  systam: 

•  A  vaporization  and  aendout  system 
with  the  capacity  of  400  MMcfd: 

•  About  1.0  mile  of  10-inch-diameter 
inlet  pipeline: 

•  About  1.0  mile  of  24-lnch-diainet8r 
outlet  pipeline;  and 

•  An  earthen  dam  and  firewater 
pond. 

Transcontinental  Gas  Pipe  Line 
Corporation  propoaes  to  conatnict  and 
operate  five  taps  on  ita  roainliiw  lutural 
gas  transmission  system  to  connect  with 
Pine  Needle's  inlet  and  outlat  pipelines. 

The  purpose  of  the  project  is  to 
provide  winter  peak  heating  service  to 
Pine  Needle's  subscribers  in  the  rapidly 
developing  North  Carolina  region  by  the 
1990-2000  winter  heating  seeson. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  A  limited  number  of 


/Vol.  61,  Na  142  /  Tueaday,  July  23.  1906  /  NoUoaa 


atiM 


copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE.,  Room  10- 
1,  Washington,  IX:  20426,  (202)  208- 
1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state,  and  local  agencies:  public 
interest  groups;  interested  individuals; 
affected  landowners:  local  libraries, 
newspepera,  and  radio  stations:  and 
other  parties  to  this  proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  No.  CP96-52- 
000,  and  be  addreaaed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  Pint  Street,  NE., 
Washington.  DC  20428. 

Commenta  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  August  19, 1996  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
commenta  should  also  be  sent  to  Mr. 
Michael  Boyle,  Enviromnental  I^iect 
Manager,  Room  72-59,  at  the  above 
addreas. 

Commenta  will  be  conddered  by  the 
Commission  but  will  not  serve  to  make 
the  conunentor  a  party  to  the 
proceeding  Any  person  seeking  to 
become  a  [wrty  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commiaaion's  Rules  of 
Practice  and  Piooeduraa  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  prx>ceeding  has  pasaed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3).  why  this  time  limitation 
should  be  waived.  Environmental  iasuaa 
have  been  viewed  aa  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  ycMir 
cominenta  considered. 

Additional  informatlan  about  thia 
project  is  available  from  Mr.  Michael 
Boyle,  Environmental  Project  Manager 
at  (202)  208—0839. 
Laiaat 


Sacrvtaiy. 
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luly  17, 1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (F'ERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  operation  of  facilities  propoaed  in 
the  Total  Peaking  Servicaa  Milftvd  LNG 
Project  This  EA  will  be  used  by  the 
Commission  in  ita  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  ia 
nacasaary  and  whether  to  approve  the 
project' 

Soaaaury  of  the  Prepoaed  Prasad 

Total  Peaking  Services,  L.L.C  (TPS)  is 
seeking  approval  to  acquire  and  operate 
in  interstate  commerce  an  existing 
liquefied  natural  gas  (LNC)  peak- 
shaving  facility  located  in  Milford. 
Connecticut  that  is  presently  used  by 
The  Southern  Coimecticut  Gas 
Company  (Southern  Connecticut).  The 
purpose  of  the  project  is  to  enable  TPS 
to  make  interstate  gas  sales  to  satisfy  the 
Northeast's  growing  demand  for  peaking 
gas.  Southern  Connecticut  would 
sublease  the  Milford  LNG  Plant  to  CNE 
Energy  Services  Group,  Inc.  which  in 
turn  would  sublease  me  plant  to  TPS. 

EidsitiBgFaciiiiiaa 

The  Milferd  LNG  Plant  waa 
constructed  in  1972  and  oonsista  of 
natural  gas  liquefaction,  LNG  storage, 
and  LNG  revaporizalion  facilities.  The 
plant  waa  designed  to  supply  Southern 
Cormecticut's  gaa  utility  needa  by 
liquefying  and  staring  rutuial  gas  in  the 
summer  far  revaporiaUon  during  peak 
periods  in  the  %irintar  heating  season. 
The  MiUard  LNC  Plant  has  a  design 
liquefaction  rata  of  6  million  cubic  feet 
per  day  (MMCFD)  anda  sandout 
capacity  of  72  MMCFD.  The  LNG  is 
stored  in  a  348,000-banei  LNG  storage 
tank. 

The  Milford  LNG  Plant  leceivea  gas 
for  liquefaction  end  storage  through 
fadlltiea  of  Southern  Cannecticut  that 
are  connected  to  the  interstate  pipeliiw 
system  of  Iroquois  Gas  Tranamiasion 
System,  Li*.  'The  plant  has  also  received 
■ignlBfuiit  amounta  of  LNG  by  transport 
trailer. 


Pimiueiid  Facflitiaa 

TPS  does  not  propoae  any  r»w 
facilities  or  any  modifications  to 
axiating  facilities.  The  Milford  LNG 
Plant  would  continue  to  be  operated  by 
Southern  Connecticut  on  behalf  of  TPS. 

The  location  of  the  Milford  LNG  Plant 
is  shown  in  appendix  1.' 


Reqnirsmaata  far  Cwii  la,  iiaa 

No  additional  land  is  required  since 
TPS  does  not  propoae  any  additions  or 
modifications  to  the  existing  facility. 

TheEAPracaaa 

The  National  Envirtnmental  Policy 
Act  (NEPA)  raquiraa  the  Commisaion  te 
take  into  account  the  environmental 
impacta  that  could  result  from  an  action 
whianever  it  conaidars  tha  issuaiuse  of  a 
certificate  of  public  convenience  and 
necessity.  NQ>A  also  requires  us  to 
discover  and  address  concerns  the' 
public  may  have  about  propoaals.  We 
call  this  "scoping".  The  n>ain  goal  of  the 
scoping  process  is  to  Cdcus  the  analyaia 
in  the  EA  on  the  important 
environmental  iasuea.  By  this  Nolioe  of 
Intent,  the  Commiaaion  raqueata  public 
commenta  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  oonaiderad  during  the 
preparation  of  the  EA.  State  and  local 
government  repreaantatives  are 
encouraged  to  notify  their  constituenta 
of  this  proposed  action  and  encourage 
them  to  conmient  on  their  areas  of 
concern. 

Because  the  LNG  plant  ia  an  existing 
hdlify  and  no  new  additions  or 
modifications  are  proposed,  the  EA  wrill 
focus  on  the  operation  of  the  propoaed 
project  the  cryogenic  design  aapacta  of 
the  plant  and  the  public  salBty 
including  LNG  trucking. 

Prior  to  flnaliidi^  the  EA,  the  FERC 
staff  will  meet  with  leprnsontativea  of 
TPS  (time  and  location  to  be  noticed  at 
a  later  date)  to  conduct  a  cryogenic 
daaign  and  engineering  review  of  the 
LNG  fadUty  at  Milford  Cannecticut 

Our  independent  atulysia  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  coirunenU  received  during  the 
scoping  prooesa,  the  EA  may  be 
published  and  mailed  to  Federal,  State, 
and  local  agendas,  piAIic  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  omdal  aervice  list  lor 
thia  prooeeding.  A  comment  period  will 
be  aUottad  for  review  If  the  EA  is 
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published.  We  will  coiuider  all 
conunentA  on  the  EA  before  we 
reconunend  that  the  Commission 
approve  or  not  approve  the  prefect. 

Public  PaTtici|Mtioa 

You  can  make  a  difleience  by  sending 
a  latter  addressing  your  specific 
comments  or  concerns  about  the  pro)ect. 
You  should  focus  on  the  potential 
environmental  efiects  of  the  proposal, 
alternatives  to  the  proposal,  and 
meaautea  to  avoid  or  lessen 
enviraonMntal  impact.  The  more 
spacific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
inattuctioDS  below  to  en^^ire  that  your 
'  comment*  are  receive  and  properqr 
recodad: 

•  Addnaa  your  latter  to:  Lois  CashalL 
Secretary,  Federal  Energy  Regulatory 
Commisaion,  M8  First  St.,  NE., 
Washington,  DC  20426: 

•  Rsierance  Docket  No.  CPS6-33S- 
000; 

•  Sand  a  copy  of  your  letter  to:  Mr. 
)amaa  Daahukewich,  EA  Project 
Managar,  Federal  Energy  Regulatory 
Commissian,  888  First  SL,  NE.,  Room 
72-56,  Washingtan,  IX:  20428;  and 

•  Mail  your  comments  so  that  tbay 
are  received  in  Washington,  DC  on  or 
before  August  14, 1996. 

In  addition  to  involvement  in  the  EA 
acoping  process,  you  may  want  to 
became  an  ofScial  party  to  the 
proceeding  or  an  "intervenor".  Among 
other  things,  intervenors  have  the  right 
to  receive  copies  of  case-related 
Commisaion  doctmients  and  filings  by 
other  intervenors.  Likawiae,  each 
intervenor  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  tvant 
to  become  a  intervenor,  you  must  file  a 
motion  to  intervene  according  to  Rule 
214  of  the  Comniisaion's  Rules  of 
Practioa  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

Filing  of  timely  motions  to  intervene 
in  this  proceeding  should  be  made  on  or 
before  July  24, 1996.  Once  thia  date  baa 
passed,  parties  saakiiig  to  file  late 
interventions  must  show  gtiod  causa,  aa 
required  by  section  38S.214(b)(3),  why 
this  time  limitation  should  be  waived. 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervenor  status  to  have 
your  scoping  comments  considerad. 

Additional  information  about  the 
proposed  pm'fecX  is  available  bom  Mr. 
lames  Dasnukewich,  EA  Project 
Manager,  at  (202)  208-0117. 
LaiiaCaahaU. 
Secretary. 
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NoMott  of  AiMndnMntof  Ucmi6#  to 
fMoGfltott  PoaMriiouov 

luty  17. 1996. 

Take  notice  that  the  feUowing 
hydroelectric  appUcstion  has  been  filed 
with  the  Commission  and  is  available 
for  public  inapection: 

a.  Type  of  Application:  Amendment 
of  Ucenae  to  Relocate  a  Poweriiouaa. 

b.  Project  No.:  1933-011. 

c.  Dated  filed:  July  1, 1996. 

d.  Applicant:  Southam  California 
Edison  Company. 

a.  Name  of  Prt^ect:  Santa  Ana  River 
No.  1  &  No.  2  Project 

f.  Location:  Near  tlie  mouth  of  the 
Santa  Ana  River  Canyon,  in  San 
Bemadino  County,  California. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C  $  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bryant  C 
Daimer,  Vice  Praaident  and  General 
Counsel,  Southern  California  Edlaon 
Conpany.  P.O.  Box  800,  2244  Walnut 
Grove  Avenue,  Roaemead,  CA  91770. 
(818)  302-4459. 

i.  FERCOntact  Mohamad  Fayyad, 
(202)  219-2668. 
j.  Comment  Data:  August  26, 1996. 
k.  DeacriptiCHi  of  Amendment:  In  a 
June  12, 199S  amendment  application, 
the  Ucenaee  proposed  to  relocate  a  water 
conveyance  flimie,  and  ralocata  the 
Santa  Ana  No.  2  powerhouse  (SAR2). 
The  amendmoit  is  necessary  becauae 
the  hcilitiea  will  be  inundated  by 
construction  of  the  Corps  of  Ene^Men' 
Seven  Oaks  Dam.  The  Ucenaee  has 
revised  its  application  to  reflect 
rafioeraenia  in  ila  engineering  analysis 
aa  follows: 

— ^The  original  propoaal  consisted  of 
replacing  the  flume  with  a  buried 
pipeline  beneath  an  accaaa  road  along 
the  mountainsida  leading  to  the  top  of 
the  Seven  Oaks  Dam.  Now,  the 
UcBnaee  wiahea  to  relocate  tha 
pipeline  to  the  canyon  floor  through 
the  dam  construction  area.  Because  of 
the  new  location,  the  pipeliiM  must  be 
conatructsd  before  Odooer  1907 
which  is  when  the  Corps'  dam 
construction  will  potentiaUy  subject 
the  existing  flume  to  inundaHon 
— The  original  propoaal  included 
moving  SAR2  powerhouse  about  2 
miles  do%nistieam  fran  its  existing 
location.  Now.  tha  Ucenaee  propoaes 
to  combine  SAR2  with  the 
powerhouse  of  the  Santa  Ana  No.  3 
Project  (FERC  Na  2198)  and  include 
its  features.  The  new  powerhouse  will 
contain  one  generating  unit  with  an 
installed  generating  capacity  of  4  MW. 
The  hydraulic  capacity  of  the 
powerhouse  will  not  change 


1.  This  notice  alao  consists  of  tha 
following  standard  paragnpha;  B,  CI, 
andD2. 

b.  Comments,  Protaata,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commisaion  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rulaa  may  become  a 
party  to  the  proceeding.  Any  commenta, 
ptoteats,  or  motions  to  intervene  must 
oe  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

CI.  Filing  and  Service  of  Responsive 
Documenta — Any  filings  must  bear  in 
aU  capital  lettera  the  title 

"COMMarrs",. 

"REOOMMENDA'nONS  FOR  TERMS 
AND  CONDmONS  ",  "PROTEST",  OR 
'■MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  appUcation  to  which  tha 
BUng  refers.  Any  of  the  sbove-nained 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copiea 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Waahiogton,  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  eecfa 
representative  of  the  AppUcant 
specified  in  the  particular  appUcatioo. 

D2.  Agaiicy  Comments-Federal, 
stats,  and  local  agandea  are  invited  to 
file  commenta  on  the  described 
application.  A  amy  of  the  application 
may  be  obtained  by  aoenciea  directly 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  commenta.  One 
copy  of  an  agency's  comments  must  alao 
be  aeni  to  the  AppUcant's 
tepreaentativea. 
Lstant 


Secretefy. 
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July  17, 1966. 

Take  notice  that  the  foUowIng 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  7)^  o/App/Jcation:  Amendment 
of  Ucenae. 

b.  Project  No:  8206-043. 

c  Date  Piled:  May  30, 1996. 
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d.  Apjdicant:  Malacha  Hydro  Limited 
Putnenbip. 

e.  Afama  of  Project:  Muck  Valley 
Hydroelectric  Project 

f.  location:  Lassen  County,  Nubidiar, 
CaUibmia. 

g.  Filed  Punuant  to:  Federal  Power 
Act.  18  U.S.C.  Section  791(a)-625(r). 

h.  Applicant  Contact:  Mr.  E.  Robert 
Mooney,  Malacha  Hydro  Limited 
Paitnerahip,  P.O.  Box  6437,  Bote.  ID 
83707,(208)338-2803. 

i.  FERC  Contact:  Susan  Tseng,  (202) 
210-2798. 

j.  Comment  Date:  August  23, 1996. 

k.  Description  of  Project:  The  licensee 
proposes  to  install  either  a  pneumatic 
crest  gate  or  similar  type  inflatable 
rubber  dam  apparatus  on  &e  aeat  of  the 
exiating  diversion  vnAi  and  replace  the 
steel  ttashracks  with  high-density 
polyethylene  (HOPE)  racks.  The  gate  or 
rubber  dam  wiU  extend  3.0  feet  above 
the  existing  weir  crest  and  increase  the 
existing  reservoir  pool  by  2.S  feet  and 
aUow  for  0.5  feet  of  freeboard.  The 
increese  in  the  poordepth  will  also 
increase  the  total  croaa  sectional  area  of 
flow  through  the  trashiack  into  the 
intake  by  36%.  The  HOPE  racks  would 
have  a  bar  spacing  of  'At  Inch  instead  of 
the  existing  H  in^  spacing. 

1.  This  notice  also  consists  of  the 
foUowing  standard  paragraphs:  B,  Cl, 
andD2. 

B,  Comments,  Prt>tests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requiiemenls  of  Rules  of  Practice  and 
Prooadure,  18  CFR  385.210,  .211,  .214. 
In  determining  tha  appropriate  action  to 
take,  the  Commission  wlU  consider  all 
proteata  or  other  comments  filed,  but 
only  thoaa  who  file  a  motion  to . 
interveiM  in  acccvdanca  vdth  the 
Commiasion's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
prt>te8ts,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

Cl .  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  ICRM^ 
AND  CONDITIONS",  "PROTESTS",  OR 
"MOTION  TO  INTERVENE",  aa 
appUcable,  and  the  Project  Number  of 
the  particular  appUcation  to  which  the 
filing  rafera.  Any  of  the  above-named 
documents  must  be  filed  t^  providing 
the  original  and  tha  numlwr  of  copies 
provided  by  the  Commission's 
ragulatioiu  to:  The  Secretary,  Federal 
Enaqy  Regulatory  Commission,  888 


Pint  Street,  N£.,  Washington,  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  alao  be  aerved  upon  eedi 
representative  of  the  AppUcant 
specified  in  the  particular  application. 

02.  Agency  Comments — Federal, 
state,  and  local  agencies  an  invited  to 
file  comments  on  the  described 
applicatian.  A  copy  of  the  applied  on 
may  be  obtained  by  agendaa  directly 
from  the  AppUcant  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  wiU  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

utiD.riJiiii. 

Secretary. 
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PurMiantte 
AmMidinent  of 
Boating 


)uly  17. 1996. 

Take  noUce  that  the  foUowing 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Proceeding 
Pursuant  to  Article  408  Regarding 
Amendment  of  Ucenae  For  Whitewater 
Boating. 

a.  Project  No:  9690-025. 

c  License  Issued:  April  14, 1992. 

d.  Applicant:  Orange  and  Rockland 
UUUties,  Inc. 

e.  Name  of  Project:  Rio  Project. 

t  Location:  Mongaup  River  in  Orange 
and  SuUivan  Cotmties,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791  (a>-825  (r)  and 
Article  408  of  project  license. 

h.  Applicant  Contact:  Mr.  Hans 
Haanay,  Orange  and  Rockland  UtiUUea, 
Inc..  One  Blue  HiU  Plaza.  Pearl  River, 
NY  10965  (914)  577-2648. 

i.  FERC  Contact:  Heather  CampbeU, 
(202)  219-3097. 

j.  Qunoient  Dote;  August  23, 1996. 

k.  I>ascnption  ofPropoeal:  "The 
Commission  staff  is  considering  revising 
the  approved  Whitewater  boating  release 
schedule  to  provide  for  scheduled  two-, 
turtaine  releases.  These  two-tuitnne 
releases  are  currently  taking  place  at  the 
discretion  of  the  Ucensee  when  ample 
water  is  preeent 

Preliminary  commenta  on  die  poeaible 
revision  from  the  Upper  Delaware 
Coimdl,  National  Park  Service,  and 
various  kayaking  and  canoeing  gtoupa 
have  idenUfled  complex  issues 
involving  tenraational  uae  and  puhlic 


safety.  TU*  prooeediagk  to  detannliw 
if  an  amendmeia  to  the  approved 
wfaitawslar  boelii^  adhadule  la 
appropriate  for  dw  anhanoemept  of  >■ 
rerraatinnal  opportunities  in  the  am. 
Comments  on  the  i>eed  for  scheduled 
two-turhine  releases  for  Whitewater 
boating  and  how  such  releases  could 
aSact  pubUc  safety  are  requested  by  this 
notice. 

1.  This  notice  alao  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Proteata,  or  Motioni  (o 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.  210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  wiU  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl .  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"REOOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  1X3  INTERVOJE",  as 
appUcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refen.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
r^ulations  to:  The  Secretary.  Federal 
Energy  liegulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  eadi 
reprasentaUve  of  the  AppUcant 
specified  in  the  particular  appUcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
applicatian.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  AppUcant.  If  an  agency  does 
not  file  comments  within  £e  time 
specified  for  filing  comments,  it  wiU  be 
preetmsed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  alao 
be  sent  to  the  AppUcant's 
rapreaentativea. 
Lalsacadhril. 
Seetetary. 
IPX  Doc  9e-l«S74  FIM  7-Z2-96: 8.-45  am) 
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OMMOtHMrtnaand 


NellM  of  Cmm  nM  OiMtaa  «M 
of  Aprt  8  THraugli  April  It  1M* 

During  the  Weak  of  April  8  thraugh 
April  12, 1996.  the  sppMlt  md 
■ppUcations  Cor  otbar  rallaf  Uatod  in  the 
Anwndix  to  this  Notlca  wan  ftlad  with 
the  Offic*  of  Haoingi  and  Appaals  of 
the  DqartiDant«f  awtgy. 


Under  DOE  pncadunl  ragulatioos.  10 
CFR  Part  ZOS,  any  panon  who  «riU  be 
i^jgUe»wl  by  the  DOB  action  sout^  in 
thaae  caaaa  may  file  written  commaot* 
on  the  appUcation  within  ten  dayi  of 
wnrioe  of  DOl(oe,  a*  praaaibed  in  the 
pnioKhinl  ragttlaUooa.  For  puipoaas  of 
the  legulaUona.  the  date  of  gervice  of 
notice  i>  deemed  to  be  the  dete  of 
publicatian  of  this  hiotica  or  the  date  of 


noeipt  by  an  aggrieved  peiaoo  of  actual 
notice,  whichever  occur*  fint.  All  nich 
commants  ihall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Enatgy.  Washington,  D.C  2OS8S-O107. 

Ditad:  |uly42, 19W. 
Cmgi  B.  Bmay. 
Dlnclor.ogkeofHeartntfaadAppaab. 


UST  OF  Cases  RECaVED  BY  THE  OFFICE  OF  HEARMQ8  AND  APPEALS 
(Weak  a<  April  8  llmii^  Aprt  12,  lB8q 


IMa 

Name  and  iBGtflon  of 

■w8oart 

Case  No. 

Tjpeolaubmlaaion 

1/M8 

Qmia  Marts  Gun.  CamBan.Qsatfa 

MMcy  Fuel  Sarvloa.  ma,  WMartmry.  jCon- 

OMnd  Opanflane  OHse,  OsMand,  Caaar- 

Nie. 

Oaltend  Opamona  OMoa,  OMnd,  CaMor 

flia. 

S<iiai>acl«d»  Naval  Raadon,  SehnaneeMy. 
NewYo*. 

Tonka  Pnduda  0«.  ol  Tenia  Cap,  Pn»- 
lucM.  nms  WandL 

nRaoo-aa2 

vs-ooeo 

VSO-««8 

vso-ooa* 
vso-ooso 

nR272-23> 

Raqwat  (or  MDdMcaknnsedaeiaB  h  the  Qui 

wmi    

Ol  Ralund  PioeeelB.  ■  gwmed:  The  Jen- 
uay  38.   1188   Oanlaaal  ki  Cm   No. 
nF3a»4l4e8  laaued  tB  Qanla  Maris  Qui 

osMon  tor  lakaid  aubniMad  m  Da  di«  01 
rabndpiaoeedno. 
Esapaon  to  •»  Rvortng  Raqulrwnanls.  1 

^nm       

gnmait  Manay  Fwal  Santoa,  Inc.  iwwM 
not  be  raqukad  to  fla  Fonn  BA-TSSB  Be- 
iSlia'^naMlsrt  MonMy  Paliotoum  Pnd- 

nlSltt  tor  He«(r«  undv  18  CFR  Part  7ia 

VM8 

bnd  OpsMtona  Oltoa  woiAd  imlM  a 
haakv  under  10  CFR  Part  7ia 
Raoiaal  tor  Hearing  under  10  CFR  Part  7ia 

«M8 

1  gmnlad:  An  kKMduel  anploind  ai  Oafc- 
tond  Opandtoaa  OMoe  would  raoelm  a 
haMig  under  10  CFR  Part  7ia 
Raqueel  tor  Heering  wider  10  CFR  Part  7ia 

VIMS                  

naolady  Newel  fliactoie  OMoa  wouU  re- 
ceive a  heaAig  under  M  CFR  Part  7ia 

Cnida  Oi  Reknd  Pnoeedkia  H  gnmed: 
The  Mardt  SO,  1188  DUeiliiel  In  Oaee  No. 
nFZ»-7812B  laeuad  to  Tonka  Pnducts 
Ov.  01  Tonka  Corp.  wild  be  iiiulIIiiI  >e- 
ganlng  He  ftnrt  epplealan  tar  rMund  aub- 

RBUO  APPLICATION  RECaVED 


«iM8lBu4/12m. 


Neme  o(  laknd  praoaadnohanw  a(  ratond  applcinl 


CMde  01  SmUmanlal  Rakindi 


No. 


RK272-9W7»»u  RKZ72-a48e. 


IFR  Doc  IW-lUn  FUmI  7-»-W:  1341  aai] 


Notion  olCiMS  FVad;  WMk  of  April  1 
nwDugb  April  M«8e 

Daring  the  Week  of  Anil  1  tfaioii^ 
April  S,  1996,  the  appeals  and 


were  filed  vrith  the  Office  of  Hearings 
and  Appaels  of  the  Depertmant  of 


Ekiem. 
UiSsrl 


r  DOB  procedural  rsgiilatinna,  10 
CFR  Part  205,  any  person  wEo  win  be 
sggiieved  by  the  DOB  action  sought  in 
thaee  oases  may  file  written  comments 
on  the  applicetian  within  tan  dajn  of 
service  of  noMce,  as  preecribad  in  the 


applications  braxoe|>tion  or  other  nUef    procedural  reguhMcos.  For  purposes  of 
Ustedfai  the  Appendix  to  diisNoUoe  theregularione>theda>eofeenfloeof 


notice  is  deemed  to  be  the  date  of 
pubUcaUon  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
coBunents  shall  be  filed  with  the  Office 
of  Heertags  snd  Appeels,  Department  of 
Energy.  Washington,  D.C  20585-0107. 

DsImL  July  12.  use. 


aiector.qjBceqfUsarimineriAwiaalt 
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UST  OF  Cases  Rksveo  BY  THE  Office  OF  HEARMQs  AND  Appeals 

IWaak  ol  AprillTlBwgfi  April  S,  1888) 


Oaee  No. 


T»peo( 


April 2.  loss. 


Chuck  OsHsm  Tenoo  Saivtoe,  WloMa,  Kanaas  . 


Do 


Do  . 


Do 


April  3, 1888. 


April  4, 1888. 


Do 


Aprils^  1888  . 


flton  M.  Jaiiiueuii.  Lehewaod.  Oolorado  . 


taduekW  Conatouctoia  Gov.,  Mtoeoula.  Montana . 


Stoel  Rhea  LLP,  Poiland,  Oregon . 


Wsm  H.  Payne;  Aliuquerque,  New  Meatoo  . 


Nmv  Yonf  TlnMSr  Msfflphtt,  T6i 


Pravidanoa  Journal  Compwiy,  MsmpMi.  Tai 


HonsyWBl*  Kic^  PhosraCe  AfboiM  . 


RR321-196 


VFA-0146 


VFA-0147 


VFA-0144 


VFA-0146 


VFA-0148 


flR272-23S 


RnZ72-234 


VFA-0148 


Requeel  tor  ModHclotVRsailSiluii  to  Iw  Teaaoo 
Retand  Pmoaa*«.  I  vantod  T1«  Ji^  29.  laas 
OedWon  and  Ontar  (Ceaa  No.  RF321-188IB)  ta- 
euedto  OaickDsMemTeaeco  Sanioa  wouM  be 
modMed  regenlng  8w  Inn^  appfcalen  tor  relund 
eubaiMad  to  lie  Teaaoo  latand  praoeedta^ 

Appeal  ol  an  tatomialon  lequaet  dertsL  I  vantad: 
The  Januanr  23,  1188  Reedom  ol  tBtomleB 
Requeel  OenW  taeued  by  Iw  Oapaitaienl  ol  En- 
amy.  O*  Rkbe  C^immiu  OBsa  weiM  be  >•- 


oaee  to  oertafei  Oapartmani  of  I 

Appeal  ol  an  Inhiiiiellai  leijitaal « 
The  March  S^  1868  Freedom  ol  MonnMtan  Re- 
qseel  Dental  beued  by  fie  OapartaMnl  ol  Energy. 
Oak  nuge  Oatoe  would  be  rsaotadid  end  Qtan 
M.  JviiMon  wmM  raoiiwB  aooMt  k>  oMtrin  Oa~ 
pflfkMfil  of  EfwiiQy  ntaniMHofi. 

Appeal  ol  an  Intamiettan  laqnel  dentaL  M  vantad: 
The  MsRh  16;  1988  Freedom  ol  liduiniaMuii  Re- 
queel Dental  taeued  by  Vie  Oapartmani  ol  Enaqv. 
Atauquerque  Qpsralona  Oltoe  srouM  be  le- 
sdndsd,  and  hidualrisl  Oonslnjctors  Caq>.  void 
lecefce  anreai  to  esilaki  Depaitoieni  ol  Energy 


Appeel  ol  an  intonnelon  requeet  dantaL  I  grentad: 
The  March  8,  1988  Freedom  ol  Inknnalon  Re- 
queel Dental  issusd  by  Iw  OepaMnanI  ol  Eneigy, 
DennaiHfc  Poum  Oitalilrtialni  woild  be  ra- 
ednded,  end  Skiel  Htaae  ILPwoild  recetae  aa- 
caMto  owWn  O^Mrtmanl  of  EiMQy  MofiMflon. 

AppMl  of  an  MonMtfon  vaquoM  dMW.  H  gvanlHfc 
ina  Mann  ci,  iwid  rfaaooni  oi  aaomiaKin  na* 
quael  Dental  iaausd  by  Ssnda  NsltansI  Labom- 
lorlas  vmuU  be  leechidad,  snd  WHam  H.  Payne 
wRiuld  raoelve  aoceae  to  oertata  DOE  Intannetton. 

nsquail  tar  modiacMtantaectastan  ki  toe  onjds  ol 
ralund  pwcesdtog.  R  gmmed:  The  Fabraanr  21, 
1888  Dlmiliiil  (Caea  No.  RF272J8117)  taeued 
to  Nmv  Yoifc  Tiniee  would  be  modKsd  rsgtaidng 
Vie  tam^  epplontan  tor  lelund  eubmMsd  to  Iw 
Cnids  01  ralund  psooeedtog. 

Rsquset  tor  modWcaUoi^eedsetan  to  Iw  cnide  ol 
ralund  pnceedtag.  tf  granlsd:  Ths  Fabruery 
28,1886  Dtamtaeta  (Caae  Na  RRZ72-78127)  ta- 
eued to  noiMenoe  Joumel  Oawpeny  wouU  lie 
modled  raganlng  toe  Imvfs  epploMton  tor  ra- 
lund sXmHsd  to  Vw  Cnids  01  rafeaid  proosed- 
tog. 

flpiiow  01  an  siiDniwBan  raquesi  osnw.  s  ^ameo; 
The  FsbnMy  23,  1996  Fraadom  of  Monnsllon 
nsqussi  Dental  taeued  ty  Osfc  RUgs  Opectatane 
oatoe  wMid  be  laednded.  end  iloneywsl.  Inc. 
tumid  raeeiKe  aeeeaa  to  oertato  DOE  Intaimetaw. 


RaOMD  APPLICATIONS  RECaVED 
pWaek  ol /^  1  to  Aprt  5,  lisq 


Namo  of  lafbnd  pnnaadno^'^"'^  ^  folund 


I  No. 


4/i/nvmi«5m. 


Cmda  01  SuppliRianW  Raftaidi . 


nK272-3474  Ini  RK272-3486. 
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DEPAimiBir  OF  TRANaPONTAnON 
Nrtonal  Hi0bwBjr  Trafllc  SrtiCy 


:  Natlaaal  Hi^way  Traffic 
SaMy  AdmiBiitntioo  (NHTSA),  TXJT; 
EDviranmental  Pruttilen  Agency 
(KPA). 
action:  Extaoskm  of  comment  period. 


Y:  On  June  17, 1996.  NHTSA 
■nd  EPA  published  a  joint  noti<x  in  tiw 
PMeral  bgislar  requeeting  written 
oommenti  and  announcing  two  public 
mesUngs  reording  Tsconunaiidatiani  by 
the  U.S.  and  Buropaan  automotive 
induatry  for  actiona  by  the  US.  and 
European  Union  govenunants.  Theae 
indo^iy  racommendBtiana,  mads  at  the 
Transatlantic  Automolive  Industry 
Conierence  on  Internatianal  Ragulatory, 
ooncem  the  international  hannonization 
of  motor  vefajcls  tafsty  and 
anrinuimsntal  ngulation,  the 
intargovammeala!  ragulatory  piooeaa 
nacaaaaiy  to  adiieva  auch 
bannonizatlan,  and  the  coordlnalion  of 
ralated  motor  vriiicie  aafgty  and 
envirtxunental  laaaaidi.  NHTSA  and 
EPA  requested  public  commenls  to 
bcilitate  their  making  informed 
dedaians  about  their  lesponaea  to  the 
industry  raumunendations  aa  well  as  to 
ensure  that  all  interested  parties  tran 
made  aware  of  ongoing  activity  in  the 
area  of  intemational  haimonizatiaa  of 
motor  vehicle  safety  and  environmental 
regulations,  bi  reeponae  to  two  raquaats 
far  an  axtsnai<m  (rf  the  period  for 
submitting  written  comments,  NHTSA 
and  EPA  have  decided  to  extend  the 
comment  deadline  from  July  29, 1996  to 
October  1, 1996. 

OOTM:  Written  Ommentr  All  written 
onmmmitsoo  the  June  17, 1996  request 
far  comments.  Docket  96-13,  Notice  1. 
must  be  received  by  NHTSA's  docket 
ssction  no  later  than  October  1, 1996. 
MOMMB:  All  written  oommsnts 
should  refer  to  Dodcst  Na  96-t3.  Notice 
1.  and  be  submitted  to:  Docket  Section, 
NHTSA.  400  Seventh  Street  SW., 
Washington,  D.C  20990.  Docket  hours 
are  9:30  Is  4  p.m.  Monday  through 
lUday. 


To  tM:ilitate  the  reading  of  commenta 
ralating  to  a  particular  issue, 
oonunenters  are  requested  to  divide 
their  comments  into  two  different 
sections:  (1)  Safety  and  regulatoy 
process;  and  (2)  Environment. 

ran  Fumm  wfomutmn  contact: 

NHTSA:  Mr.  Stanley  C  Feldman,  Office 
of  Chief  Counsel.  NHTSA,  400 
Seventh  Street,  S.W.,  Washington. 
b.C  20S90  tsiefdione  (202-366- 
5285),  fex  (202-386-3820) 
EPA:  Kenneth  E.  Peith,  Office  of  Air  and 
RaiUatian,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  telephone 
(202-260-4996),  hx  (202-260-9766). 
■Urri—IITIITT  MKMWMTION:  bi  the  June 
17, 1986  (61 FR  30657)  Faderal 
la^slsr,  NHTSA  snd  EPA  published  a 
Joint  notios  requesting  written 
comments  and  announcing  two  public 
meetings,  held  on  July  10  and  11, 1996, 
to  seek  coaunents  on  recommendations 
by  the  U.S.  and  European  automotive 
industry  for  actions  by  the  U.S. 
European  Union  (EU)  governments 
concerning  international  harmonization 
of  motor  vehicle  safety  and 
environmenul  regulation,  the 
inteigovernmantal  regulatory  process 
necessary  to  achieve  such 
harmonization,  and  coordination  at 
vehicle  safety  and  Snvininmental 
resasrch.  Tile  industry 
recommondetiff"*  were  made  at  the 
Ttanaatlantic  Automotive  Industry 
Coofarance  on  International  Regulatory 
Harmonization,  held  in  Washii^on, 
D.C,  on  April  10-11. 1906.  NHTSA  and 
EPA  requested  public  comments  to 
bcUitaie  their  maUng  infarmed 
decisions  sbout  their  responses  to  the 
industry  rscommendatians  aa  well  aa  to 
ansun  that  all  interested  parties  were 
made  awara  of  ongoing  activity  in  the 
area  of  international  harmonixation  of 
motor  vehicle  safety  and  environmental 


business  on  the  commeni  closing  date  of 
July  2S,  1996  to  be  aaeured  of 
consideration. 

Subsequent  to  the  July  10  and  11. 
1996  public  meetings.  NHTSA  received 
requests  for  extension  of  the  period  for 
submitting  written  comments  on  the 
notice  bom  Consumers  Union  and 
Advocates  for  Highway  and  Auto  SafeW. 
A  copy  of  each  requeat  has  been  plaosd 
in  NHTSA's  docket  at  Docket  No.  96-43. 
Notice  1.  Both  Coosumera  Union  and 
Advocates  for  Highway  and  Auto  Saiisty 
indicted  that  they  wish  to  file 
substantive  written  commenta  on  these 
issues  but  can  only  do  so  if  the 
comm«>t  deadline  of  July  25, 1996.  is 
extended  substantially,  or  until  October 
1, 1996.  After  reviewing  theae  requeets, 
NHTSA  agrees  that  commentars  need 
more  time  to  formulate  their  responses 
given  the  complexity  of  the  issues 
involved. 

Accordingly,  the  period  for 
submitting  written  comments,  originally 
scheduled  to  and  July  25,  is  extended  to 
October  1. 1996. 

lanied  on:  July  17. 1(86. 
rraakTarpia, 

Olractor.  NHTSA  Office  oftnltaiaUoaal 
Hannonaation. 
m  Doc  9S-ia«93  nlad  7-22-4IB;  8:45  ami 


FEDERAL  COHMUWCAHONS 


le  notics  discuissd  the  background 
that  led  to  the  Washington  Conference, 
the  induatry  prindplas  and 
racommendations  mr  current  and  fiiture 
harmonization  actiona  needed  by  the 
U.S.  and  EU  in  three  specific  orees  (i.s., 
regulatory  pracesa,  safety,  and  the 
environment),  and  U.S.  government 
statamsnts  concerning  the  goal  of 
haimaniaation  of  exiting  and  future 
motor  vehicle  safety  and  envinmmental 
standards  and  regulations.  To  provide  a 
focus  far  public  comments,  ths  nolioe 
also  discussed  the  broad  subject  areas 
and  set  forth  a  series  of  questimu  and 
issues  that  NHTSA  and  EPA  would  like 
the  public  to  address.  The  agendee 
specified  that  written  commenls  had  to 
be  submitted  before  the  close  of 


Apprawad  Iqr  OMm  Of 


Inly  17, 1«a6. 

The  Federal  Communications 
Commissian  (FOG)  has  reoeivBd  Office 
of  Management  and  Budgpt  (OMB) 
approval  for  the  following  pidilic 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
biformation  uidaes  it  displavs  a 
currently  vaUd  control  number.  For 
farther  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commissian,  (202)  418-1379. 


Federal  Coasaaiuicatioaa  ( 

OMB  Control  No.:  3060-0730. 

Expiration  Date:  10/31/96. 

ntta:  Toll  Free  Service  Access 
Codes— 800/888  Number  Release 
Procedures. 

Form  M>.:N/ A. 

Btttmatad  Annual  Burden:  2010  total 
aimual  hours:  1  hour  per  respondent 
(avg.);  2010  respondents. 
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Sstiaiated  Annual  Reporting  and 
Becordkaeping  Cost  Burden:  W). 

DeBcripUon:  The  Commission  has 
inatructed  Database  Service 
Management,  Inc.  (DSMI)  to  collect 
authorizations  from  the  current  8(X) 
number  subscriber  and  its  Itesponsible 
Organization  or  the  Toll  Free  Service 
Provider  declining  their  previously 
asserted  commercial  interest  in  the  888 
numlwr.  DSMI  will  not  release  (he  888 
number  from  the  pool  of  unavailable 
numbers  into  the  general  pool  of  toll 
free  numbers  until  it  receives  these 
authorizations. 

CaUB  Control  No.:  3060-0712. 

Expiration  Date:  07/31/99. 

Title:  Petition  for  Declaratory  Ruling 
by  the  Irmiate  Calling  Services  Providers 
Task  Force— RM-8181. 

form  No.:  N/A. 

Estimated  Annual  Burden:  60  total 
annual  hours;  1  hour  per  respondent 
(avg.);  60  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Description:  In  the  Declaratory  Ruling 
issued  in  RM-8181,  the  Commission 
requires  that  local  exchange  carriera, 
among  other  things,  notify  their 
customers  of  the  change  in  status  of 
inmate-only  customer  premises 
equipment  (CPE).  This  is  necessary  to 
ensure  that  correctional  bcility 
customera  are  aware  of  change  in 
regulatory  status  of  irunate-only 
payphooes. 

OAffl  Control  No.:  3060-0233. 

Expiration  Dote:  07/31/99. 

Title:  Separations— Part  36, 

Form  No.:  N/A. 

Estimated  Armual  Burden:  61300 
total  annual  houre;  20  houra  per 
respondent  (avg.);  3090  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Description:  Local  exchange  carriere 
(LEC^)  are  required  to  submit  data 
annually  to  the  National  Exchange 
Carrier  Assodatioo  for  the  filing  of 
acceas  tarifls.  State  or  local  tali^one 
companies  who  want  to  participate  in 
the  federal  assistance  program  mu^ 
make  certain  informational  showings  to 
demonstrate  eligibility. 

OMB  Control  No.:  3060-0704. 

Expiration  Date:  06/30/99. 

Title:  Policy  and  Rules  Concerning  the 
Intsistate,  Intenixcfaange  Maricetplaoe, 
Implementation  of  Section  254(g)  of  the 
Communicatioiu  Act  of  1934,  as 
amended— OC  Docket  No.  96-61. 

Form  No.:  N/A. 

Estimated  Aimual  Burdin:  2595  total 
annual  houn;  houre  per  respondent 
(avg.);  519  respcmdants. 

Estimated  Annual  Reporting  and 
Recordkeeping  Coat  Burden:  30. 


Description:  in  ths  Notice  of  Proposed 
of  Rulemaking  issued  in  CC  Docket  No. 
96-61,  the  Commission  proposes  to 
eliminate  the  requirement  that 
nondominant  interexcfaange  carriera  file 
tarifb.  In  order  to  fecilitata  enforcement 
of  such  carriers'  statutory  obligation  to 
charge  just  and  reasonable,  and  not 
unjustly  discriminatory  rates,  in  the 
absence  of  tariff  filings,  the  NPRM 
proposes  to  require  carriers  to  maintain 
at  their  premises  busii>ess  records  to 
establish  the  lawfulness  of  their  rates. 
The  NPRM  proposes,  among  other 
things,  a  certification  requirement  to 
implement  the  geogrephic  rate  avenging 
and  rate  integration  requirements  of  the 
1996  Telecommunications  Act. 

OMB  Control  No.:  3060-0720. 

Expiration  Date:  10/31/96. 

Tytle:  Bell  Operating  Company 
Provision  of  OutKif-Rqgion,  Interstate, 
Interexchange  Services,  Report  and 
Order,  OC  Docket  No.  96-21,  (Affiliated 
Company  Recordkeeping  Requirement). 

Form  No.:  N/A. 

Estimated  Annual  Burden:  42,394 
total  annual  boure;  6056  houra  per 
respondent  (avg.);  7  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Description:  In  the  Report  and  Order 
issued  in  CC  docket  No.  96-21,  the 
Commission  removed  dominant 
regulation  for  BOCIs  that  provide  out-of- 
region,  interstate,  intereiodiange  services 
through  an  affiliate  that  complies  with 
certain  safeguards,  in  order  to  facilitate 
the  efficient  and  rapid  provisions  of  out- 
of-region,  domestic,  interstate, 
interexchange  services  by  the  B(X>,  ss 
contemplated  by  the  1996  Act,  while 
still  protecting  ratepayere  and 
competition  in  the  interexchange 
msrket.  These  safeguards  require  that 
the  affiliate:  (1)  Maintain  separate  books 
of  account  from  the  LEC;  (2)  not  jointiy 
otvn  transmission  or  switching  Eadlitiee 
with  the  LEC:  and  (3)  take  any  tariffed 
services  from  the  affiliated  LEC 
pursuant  to  the  terras  snd  conditions  of 
ths  LECs  generally  applicable  tariff. 
The  recordkeeping  requirement  will  not 
impose  any  significant  burden  on  BOC 
interexchange  affiliates  because  we  do 
not  require  that  the  interexchange 
afEliate  maintain  sepsnte  books  of 
account  that  comply  with  our  Part  32 
rules. 

Instead,  theae  affiliates  must  maintain 
separate  books  as  would  any  aeparats 
corporation,  m  a  matter  of  course. 

Federal  Comrounicatioas  Commiasioii. 

tmlliaai  r.  Calaa. 

Acting  Secretary. 

[FR  Doc.  96-»ieo«  Filed  7-22-98: 8.-4S  ami 


FEDCRAL  DEPOarr  M8URANCE 
CORPORATION 

SunaMne  Act  Meeting 

Punuant  to  the  proviaioiu  of  ths 
"Government  in  the  Sunshine  Ad"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  10:55  a.m.  on  Tuesday,  July  16, 1996, 
the  Board  of  Directors  of  the  Federal 
Deposit  insurance  Corporation  met  in 
closed  session  to  consider  ths  following 
matters: 
Reports  of  the  Office  of  Inspedor 

General 
Mattere  relating  to  the  Corporation's 

liquidation  and  corporate  activities 
An  administrative  enmicement 

proceeding 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
(3>airman  Andrew  C  Hove,  Jr., 
seconded  by  Diredor  Jonathan  L. 
Fiecbter  (Acting  Diredor,  Office  of 
Thrift  Supervision),  concuned  in  by  Ms. 
Julie  Williams,  acting  in  the  place  and 
stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  of  ibe  Currency),  Diredor 
Joseph  H.  Neely  (Appointive),  and 
Chairman  Ricki  Heifer,  that  Cxirporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  iu>  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  s 
meeting  open  to  public  observation;  and 
that  the  mattere  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (cHe),  (cM8), 
(c)(gHAHIi).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Ad"  (5 
U.S.C  552b  (c)(2).  (cH4),  (c)(6),  (c)(8), 
(cX9)(A)(U),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington. 
D.C 

DatMl:  )uly  17, 199B. 
Fedanl  Deposit  insuranca  ClaqiacstkML 

By:  Valeiia ).  Best, 
ValarisJ.Baa. 
Aaiatant  Bxacuthre  Sscreftuy. 
[FR  Doc  96-18770  FUmI  7-19-9B  11:11  am] 
sauHS  oooa  f7i4.*i-ii 


FEDERAL  EMERQENCY 
MANAOaiEKT  ACeiCY 

Crtsle  CounesHng  Asslslwce  i 
Treining 

AOBtCT:  Federal  Emergency 
Management  Agency. 
ACnON:  Notice. 


V:  FEMA  gives  notice  that  the 
extension  period  for  the  Oklahoma 
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raguUr  crisu  counwliog  pragnm  to 
disutar  nuvivan  of  the  OkUhoma  Qty 
bomUog  i«  nctamlaci  from  90  day*  to 
180  day>.  Tba  wnrity  of  tha  amotloDal 
tmnaa  nwihlng  boat  the  bnmhjug 
wanaais  an  ndanaion  of  in  tdditiaoal 
90dayt. 

BnCINfl  DATE:  Auguil  1, 1906. 

ran  Furnicn  airowMTiow  ocntact: 

Diana  Nordboe,  Human  Serricaa 
EXvidon,  Raaponae  and  Racowy 
Dbactofata,  Fadanl  Emetgancy 
Managament  Agancy,  500  C  Stnet  SW., 
WaahLiglan.  DC  20472.  (202)  646-4026. 

tufpiamitun  mnmumu:  The 

Fadatal  Emargancy  Management  Agency 
(FEMA)  ia  duurgad  with  cootdinating 
Fedaial  diaaaler  aaiiatinre  imdai  the 
pnriaiant  of  the  Robait  T.  Stafford 
Diaaater  Reliaf  and  EnMtgancy 
Aaaiatance  Act  (the  Act)  vrfaen  the 
President  has  declared  a  ma)or  disaster. 
FEMA  provided  funding  for  a  regular 
oisis  conntHng  pragram  to  help  thoee 
sufiaring  the  tnuma  raauhing  from  tha 
April  19. 1905.  bombing  of  the  Alfred  P. 
Munah  Federal  Building. 

FEMA  received  a  raqueat  from  the 
State  of  (Xdahoma  to  extend  the 
otherwise  applicable  time  limitattons 
authotiEed  by  section  416  of  the  Act,  so 
that  the  State  can  provide  addidonal 
mental  health  aarvicea  that  are  aiUcally 
needed  for  dtizana  during  tha  racoveiy 
operation.  The  extent  of  the  emotional 
iiwpiirt  on  all  citizens  of  Oklahoma  is  of 
such  magnitude  that  continuation  of 
disaster  mental  health  counseling 
beyond  the  noimal  crisis  counseling 
time  period  is  necaaaary. 

The  Director,  Center  for  Mental 
Health  Services  (CMHS).  as  the  delegate 
to  FEMA  far  the  Secretary,  Department 
of  Health  and  Human  Services,  helps 
FEMA  implement  crisis  counseling 
training  and  assistance.  F^IA  believes 
there  was  a  well-established  need  for 
continuation  of  the  regular  crisis 
counseling  program  beyond  a  90-day 
extension.  Bssed  upon  the  sound  CMHS 
recommendation.  FEMA  has  approved  a 
180-day  extension  to  the  time  period  for 
the  Oklahoma  regular  crisis  counseling 
program. 

(Catalog  of  Federal  Oomastic  AnlKaacs  Na 
a3.Sl«.  [ 
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Amodata  Dtnclor. 

(FR  Doc  9e-lU61  Filed  7-22-ae:  a:4S  im) 

■  ina  rnrr  rii  ■  r 


AQtnB¥  kifofWBilofi  CoMcflofi 

Ac4M9m: 
CoflMMfrt 

AOWCY.  Board  of  Govamoia  of  tha 
Federal  Raaarve  System. 
ACnOH:  Notice. 

BACKOnOUHDc  On  June  15, 1984,  the 
Oflloa  of  Management  and  Budget 
(OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperworic  Reduction  Act  of 
1995,  as  per  5  CFR  1320.16,  to  approve 
of  and  assign  OMB  control  numbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  tmder  conditions  set  {cstfa 
in  5  CFR  1320  Appendix  A.I.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  reepondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  unless  it  displays  a 
currently  valid  OMB  control  niunber. 
Board-approved  collections  of 
infarmatian  will  be  incorporated  into 
the  afBdal  OMB  inventory  of  currently 
approved  coUectioiu  of  information.  A 
copy  of  the  OMB  B3-I  and  supporting 
statement  and  the  approved  collection 
of  information  instiiunent  will  be 
placed  into  OMB's  public  docket  files. 
The  following  inforination  collection, 
which  is  being  handled  under  this 
delegated  auth<»ity,  has  received  initial 
Board  approval  and  iahereby  published 
for  comment  At  the  end  of  the  comment 
period,  the  propoead  information 
collection,  along  with  an  analysis  of 
comments  and  recnmmendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

(a)  whether  the  propoead  collection  of 
infarmatian  la  neceaaary  for  the  proper 
ueifaiiiianrw  of  the  Federal  Reeerve's 
nmctions;  inrlmtim  whether  the 
infannation  has  practical  utility; 

(b)  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
propoead  information  collection, 
inchidins  the  validity  of  the 
methodology  and  assumptions  used; 

(c)  tvays  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  coUedsd;  and 

(d)  ways  to  minimiw  the  burden  of 
infannatipn  collection  on  respondents, 
including  through  the  use  of  automated 
coUectian  techniques  cr  other  teams  of 
infarmatioa  technology. 

DATEK  Coounants  most  be  submitted  on 
or  befcte  September  23, 1996. 


,  which  should 
rafar  to  the  OMB  oootrol  nundiei  (or 
Agaicy  form  number  in  the  case  of  a 
new  informatioa  collectioii  that  has  not 
yet  been  assisted  an  CMB  number), 
■hould  be  eddiesaed  to  William  W. 
Wilea,  Secretary,  Board  of  Governors  of 
the  Federal  Reaerve  System.  ZOth  and  C 
Straata.  N.W.,  Waahlr^nn,  DC  20S51,  or 
daUverad  to  the  Board's  m^il  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  aecurity  control  room  outaide  of 
those  hours.  Both  the  mail  room  and  the 
security  oootrol  roan  an  acoeasible 
from  the  courtyard  antiance  on  20th 
Street  between  ConsUtutioa  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9O0  a.m.  and  5KXI  p.m.,  except  aa 
provided  in  aactian  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Infbrmati(»,  12  CFR  261 .8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Himt.  Office  of 
Information  and  Regulatory  Afiairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Waahington.  DC  20503. 
FOR  RIflTHEfl  MFOMIATIGM  OONTACT;  A 
copy  of  the  propoeed  form  and 
instructiooa,  the  Paperwork  Reduction 
Act  Submissian  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
btim  the  agency  clearance  officer,  whose 
name  appears  below. 

Maiy  M.  McLaughlin,  Federal  Reserve 
Board  Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Dorothea 
Thompson  (Z0Z-452-3S44),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension,  with 
reviaiaa,  of  the  following  report 

1.  Report  title:  Survey  of  Terms  of 
Benk  Lending 

Agauyform  number  FR  202aA,  Fit 
2028B.  and  FR  2a28S 
OMB  control  number:  7100-0081 
Frequency:  quarterly 
Reporters:  commercial  banks  (all  three 
reports)  and  U.S.  branches  and  agencies 
of  foreign  banks  (FR  2028A  and  FR 
2028S) 

Annual  reporting  fioura:  8,005 
Bstunated  average  hours  per  response: 
FR  20Z8A:  4.0.  FR  2028B:  1.5.  FR  Z0Z8S: 
0.1. 

Number  of  respondents:  FR  202aA:  388. 
FR  2028B:  250.  FR  2028S:  567. 
Small  biiilneiaai  are  afiacted. 


Fadml 
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CanaraJ  detaiption  of  report:  This 
intarmatian  collection  is  volimtary  (12 
U.S.a  S  248(aX2))  and  is  given 
confidential  treatment  (5  U.S.C  § 
552(bK4)). 

Abstract:  The  Survey  of  Terms  of 
Bank  Lending  provides  unique 
information  concerning  the  price  and 
certain  oonprice  terms  of  loans  made  to 
businesses  and  farmers  by  commercial 
banks.  The  reports  are  completed  for  the 
first  full  business  week  of  the  mid- 
month  of  each  quarter  (Fetvuary ,  May, 
August,  and  November).  The  FR  202aA 
and  B  collect  detailed  data  on 
individual  loans  made  during  the 
survey  %veek.  The  FR  202BS  collects  the 
prime  interest  rate  for  each  day  of  the 
survey.  From  these  sample  STBL  data, 
eatimates  of  the  terms  of  business  and 
farm  loans  extended  during  the 
reporting  week  at  all  insured  U.S. 
commercial  banks  are  constructed.  The 
eatimates  for  business  loans  are 
published  in  the  quarteriy  E.2  release, 
"Survey  of  Temu  of  Bank  Lending," 
while  estimates  for  farm  loans  are 
published  in  the  quarterly  E.15  release, 
"Agricultural  Finance  Detabook." 

Revisions  proposed  to  the  business 
loan  survey  include  the  elimination  of 
two  items  that  either  have  proven 
difficult  for  respondents  to  report  or  are 
inauffidantly  useful  to  {ustify  the 
burden  their  reporting  imposes,  the 
addition  of  two  new  items  covering  loan 
risk  and  termination  options,  and 
redefinitions  of  several  existing  items. 
The  coverage  of  the  repotting  panel  to 
the  business  loan  survey,  currently 
limited  to  U.S.  commercial  banks, 
would  be  expanded  to  include  a  sample 
of  U.S.  branches  and  agencies  of  foreign 
banks,  which  now  account  to  a 
significant  fraction  of  business  l«nHlng 
The  same  item  additions  and 
redefinitions  proposed  for  the  buainess 
loan  survey  also  would  be  made  to  the 
farm  loan  survey.  The  prime  rate 
supplement,  now  collected  only  from 
respondents  to  the  business  loan  survey, 
would  be  collected  from  respondents  to 
the  him  loan  survey  as  well.  The 
revised  instructions  have  been  reworded 
substantially  to  reflect  the  proposed 
fchanges,  clarifications  requested  by 
Reaerve  Bank  staff  and  the  respondent 
banks  since  the  last  review  of  this 
survey,  and  revisions  necessitated  by 
changes  in  lending  practices.  The 
revised  repotting  forms  and  instructions 
would  be  impleinented  as  of  the 
February  1997  repmting  week. 


Bosrd  of  Gonman  ol  (ha  Federal  RaeKv* 
Systim,)ul]rl7,19aa. 
WOUaaW.Wilas 
Sectetarycf  tile  Board. 
(FR  Doc.  8e-18M7  PUsd  7-2»-M:  8:4SAM] 


CfMnQOln  BankCoiittDl  Nolloas! 
AcquMOona  of  Sharaa  of  Banlis  or 
Bank  Holding  Conipanlao 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CTR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  rtotices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
itmnediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
noticee  have  been  accepted  to 
processing,  they  will  abo  be  available 
for  inspection  at  the  offices  of  the  Boerd 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  12, 1908. 

A.  Federal  taaiaiB  Bank  af  AtlanU 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  GeorgU 
30303: 

1.  Don  Arthur  BameUe,  Riverdale, 
Georgia:  to  acquire  40.07  peroeot,  fat  a 
total  of  40.19  percent,  of  the  voting 
shares  of 'f  era  Bankshares  Corporation, 
Riverdale,  Georgia,  and  thereby 
indirectly  acquire  Tara  State  Bank, 
Riverdale,  Georgia. 

2.  Penium  Motor  Car  Company,  Inc., 
Tampa,  Florida:  to  retain  11.18  percent 
of  the  voting  shares  of  The  Tampa 
Banking  Ccuipany,  Tampa,  Florida,  and 
thereby  indirectly  acquire  Bank  of 
Tampa,  Tampa,  Florida. 

Boaid  of  Govemon  of  the  Fadsial  Rssarvs 
System,  July  17, 1998. 
waUamW.WilM, 
Secnlaiy  of  the  Board. 
[FR  Doc  96-18588  FUsd  7-22-96:  8:45  am) 


Fomallofia  of,  ActyiliWona  by,  and 
Morgaca  of  Bank  HoMkig  Conipanlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  e(  seq.) 
(BHC  Act),  Reguladon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 


■aaati  or  the  ownarditp  ot,  taotml  ol,  or 
tha  power  to  vole  ahaiaa  irf  a  beak  or 
bank  holding  oompaiiy  and  all  of  (ha 

owmad  by  the  bank  huding  oompaay, 
Inchiding  the  nompaniea  Uatad  below. 

The  appUcatkms  llated  below,  m  wall 
aa  other  related  fiUnaa  laqoiied  by  tha 
Board,  are  avaiUbla  to  immediate 
inspection  at  the  Federal  Rsanrve  Bank 
Intiicatad.  Once  the  appUoatlaa  has 
been  accepted  to  proceaaing,  it  trill  also 
be  available  for  inspection  at  the  offioaa 
of  the  Board  of  Govemois.  Intareated 
petaooa  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  tha  acquisition  of 
a  nonbanking  company,  the  leview  also 
indudee  whether  tne  acquisitioo  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbantlng  company  can  "reasonably 
be  eaqiectea  to  produce  benefits  to  the 
public,  sud>  ss  greeter  convenietux, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adveree  eRscts,  such  as  undue 
concentration  of  reaourcaa,  decraaaed  or 
unfair  competition,  conflicts  of 
interests,  or  uiuoimd  banking  practices" 
(12  U.S.C  1843).  Any  lequeat  to 

a  hearing  must  be  accompanieo  by  a 
statement  of  the  reasons  a  written 
preaentation  would  not  suffice  in  lieu  of 
a  heating,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbenking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  16, 
1996. 

A.  Federal  Raaarra  Bank  of  Atlanta 
(Zane  R  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  AtlanU,  Georgia 
30303: 

I.  The  Maddox  Corporation,  Blakely, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  an  additional 
37.5  percent,  for  a  total  of  56.18  percent. 
of  the  voting  shares  of  F^t  Stale 
Bancahares  of  Blakely,  Inc.,  Blakely, 
Georgia,  and  thereby  indirectly  acquire 
First  State  Bank  of  Blakely,  Blakely, 
Georgia.  First  State  Bancshates  of 
Blakely,  Inc.,  Blakely,  Georgia,  has 
applied  to  acquire  First  Southwest 
Bancorp,  Inc.,  Donslsonville,  Georgia,  a 
thrift  holding  company,  and  its  thrift 
subsidiaiy.  First  Federal  Savings  Bank 
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a{  South¥rast  Gaotgia,  Doiulaanville. 
Geagia.  rwmiti  tor  tM»  «ppllr«Hwi 
mat  W  raorind  by  Anpil  t,  IIM. 

2.  Ref^om  FinandaJ  CorporatSon, 
Binningbam,  Ahhunni:  to  meige  wUh 
Amarican  Bancaharas  of  Houma,  Inc., 
Hauma,  Louiaiana,  and  tharaby 
indincUy  acquira  Amotican  Bank  ft 
"Hust  Campany  (rf  Houma,  Houiiia, 
Louisiana. 

B.  Faderai  Kanrr*  Baak  of  Ckkagn 
Qamaa  A.  Bluamla.  Vies  PreaidanO  230 
South  LaSalla  Street.  Cbicago,  OUnoU 
60690: 

1.  Capitol  Bancorp,  lid..  Laming, 
Mirtiigan;  to  acquira  51  percent  of  the 
voting  thaiea  of  Macomb  Comraunity 
Bank,  riii»t<ii^  Townahip,  Michigan. 

C  Federal  laeiiiii  Bank  of 
l>ilMie|iiilli  QanuK  M.  LyoD.  Vice 
President)  230  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  NoTwest  Corporation,  Minneapolis, 
Minnesota:  to  acquire  100  perceat  of  the 
voting  shares  of  Texas  Bancarpontion, 
Inc.  Odessa,  Texas,  and  thereby  . 
indirectly  acquire  Texas  Bank,  Odeaaa, 
Texaa. 

a  Federal  Raaarre  Bank  of  Dallas 
(Geoia  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

I.  Hmdenon  CiHiens  Baiic$hares, 
Inc.,  Henderson,  Texas;  and  Henderson 
OHnwis  Bancahares  of  Delaware,  Inc., 
Dover,  Delaware,  to  acquira  100  percent 
of  the  voting  shares  of  Waskom 
Bancahares,  Inc.,  Waskom,  Texas,  and 
thereby  indirectly  acquire  First  Slate 
Bank,  Waskom,  Texas. 

Boud  o(  Govsmots  of  tlw  Fadaral  Rasam 
STStnn.  July  17, 1998. 
WOBaM  W.  WUa, 
S^aHary  of  tite  Board. 
IFR  Doc  96-185M  FIM  7-22-96;  8:45  am) 


Notloa  Of  PropoHto  To  Engag*  ki 
i^annmHNo  PvonowHong  ACQViDM  or 
To  Aoquir*  Cempantoa  That  aro 
EngaQOd  In  Pannlaalbla  NonbonUnQ 


The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.5.C 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  ncvo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 


either  directly  or  through  a  subsidiary  or 
other  oompany,  in  a  nnnhanHng  activity 
that  i*  liatad  in  S  225.25  of  Ragulatioo 
Y  (12  CFR  225.25)  or  that  the  Board  has 
detanninad  by  Order  to  be  cloeely 
ralaiad  to  hanking  and  permissibia  lor 
bank  holding  campanies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Eadi  notice  is  availaUs  fat  inqiaction 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  zratioe  has  bean  accepted  for 
pztjoasaing,  it  will  also  be  available  for 
inspection  at  die  offices  of  the  Boerd  of 
Govetoors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  ue  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outwei^ 
poasible  adverse  eSocts,  such  as  undue 
concentration  of  resources,  decreased  or 
unbir  competition,  conflicts  of 
interests,  or  unsoimd  banking  practicea" 
(12  U.S.C  1843).  Any  request  fore 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
foct  that  are  in  dispute,  summarizing  the 
evidoice  that  woidd  be  presented  at  a 
heering,  and  iiulicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  conunents 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Boerd  of  Govemots 
not  later  than  August  6. 1996. 

A.  Fadaral  KassiiB  Bank  of  New 
York  (Christopher  ].  McCurdy,  Senior 
Vice  Piesident)  33  Liberty  Street,  New 
York,  New  York  10045: 

1.  CommerixinJ:  AktiengeaellschafI, 
Frankiiirt  am  Main,  Federal  Republic  of 
Germany;  to  engage  de  novo  through  its 
subsidiary,  Coinmerz  Futures 
Corporation,  Chicago,  Illinois,  in 
securities  tnokerage  activities  pursuant 
to  $  225.25(b)(15)(i)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  worldwide. 

B.  Federal  Reaerre  Bank  of  Chicago 
Games  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 


1.  North  Shore  Commiuiity  BonooiT). 
Inc.,  Wilmette,  Illinois;  to  acquira 
Cnbtree  Capital  Corporation, 
Sdiauxnbtirg,  i^Hp^u,  and  thereby 
engage  in  leasing  activities  pursuant  to 
S  225.25(b)(5)  of  the  Board's  Regulation 
Y. 

C  Fadaral  Kaaaiiu  Bank  of  Kanaaa 
atf  Oohn  E.  Yoriis,  Senior  V)oe 
Praaidant)  928  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 

1.  First  Kansas  Bancshares,  Inc., 
Hutchinson,  Kansas;  to  engage  de  novo 
through  its  subsidiary,  Perscaoal  Finance 
Corp.,  Hutchinson,  Kansas,  in  a  joint 
venture  in  the  sale  of  credit-related 
insurance  pursuant  to  $  225.25(b)(8)(i) 
of  the  Boerd's  Regulation  Y. 

Boarri  of  Govemon  of  th«  Federal  RMorve 
System.  )uly  17, 1996. 
William  W.WlIas, 
Stcrttary  of  the  Board. 
(FR  Doc  9»-1858S  TOai  7-2a-W;  8:45  sml 
aauta  coca  «i*-*i-r 


FE06RAL  TtUOE  COMMSSKM 

Qramino  of  Raquaat  for  Eaity 
TonnliMnOffi  of  itto  WaWnQ  Panoa 
unaarmo  franiargor  NomcaDon 


Section  7A  of  the  Clayton  Act,  IS 
U.S.C.  18a,  as  added  by  Tide  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  hefore 
consununation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agendea, 
in  individual  cases,  tg  termiiuta  this 
waiting  period  prior  to  its  expiration 
and  requires  the  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactcns  Granted  Early  Termination  between:  070196  and  071?96 

Natfne  of  acquirino  peiaon,  name  daoqiired  peison,  name  of  acquired  erSlly 

PMNNo. 

Oalelerml- 
naled 

Tlw  OaaeMantiaBanBartdngCanxirallon,  Wireless  One,  Inc.,  Wmasa  One,  Inc  r    ...         -    „ 
Soutnxp  HoUngs  Umiled.  Paik-Otilo  mduatties.  Inc.,  Bamalt  mdusHes,  Inc  „    -                             .     - 

80-2187 
90-2077 

07/01/96 
07/02/96 

FadM^ 
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TRANSACTK3NS  GRANTED  EARLY  TERMINATION  BETWEEN:  070196  AND  07129&-Contintja(l 


Name  ol  ao^Mng  paraon,  name  of  aoqulrad  pareoa  .name  of  acqi*ad  and^ 


PfcW  No. 


Aurora  Equg^^ifcais  LP..  GoMsfJ'homa.  Craasey  Fund  HI  Urtaad  P«i1itaisl»,  DMaon  MsJa,  me  . 
BlQ  Rowsr  Ptass  Hokflngs,  Inc  Scantorms,  Inc.,  Scanfonns.  Inc  . 


Triasago  Mamallonal  Ckinnnlian,  Monsanto  Compeny,  The  nJtmSiaaat  KetDO  Coinpany 
TRW  mc,  TRW  Inc.,  TVfH  REOI  Pnipsrty  Data  . 


CafaMai  Sysisms,  Inc..  Nahaok  Expraat.  Inc  Netwxk  Express,  Inc . 
CX>  FkancW,  Inc  UtvUd  Hakfngs,  Inc.  Neico  LK) 


CiEnsrgy  Company,  Inc.,  Davkl  H.  Daaitant  III,  Falcon  lastmanl  Reeoureas,  Inc.  . 
JonlBn  Indushias,  Inc  Ai)ram  Adcsnnan,  Vlawsorics,  Inc  . 


CanMI  Qardsn  &  Pal  Company,  Kar*)  Pat  Sk^f»f,  Inc  Ksnin  Pat  S^i^Hy.  Inc 

Morton  M.  La|*lss,  St..  Tba  Saaonm  Company  Ikl,  WInMand  Conoaaatons  Convwiy . 

Edaard  K.  Mulan,  Hslaon  Dal  Paper  PnducM.  Inc.,  Nstaort^al  Paper  Products,  kic 

TrinKy  MusMas,  kit,  Transdsco  Muaarlas,  Inc.,  Tiansdseo  mdusMaa,  Inc  «_ 


98-2243 
98-2244 
96-2248 
96-^292 
96-2048 
98-2213 
98-2234 
96-2109 
98-2162 
98-22S3 


U.S.  OUca  Products  Compsny.  Vasakoa  SkpoWda  and  Lynne  SkpolaUa.  Mk  high  OHoa  9vf»t  m  Oflice 
Exka,LJ-C 


Qanani  Bsclrie  Company.  Jamsa  BkK,  IMvanal  Data  ConsiAanla.  Inc 

Qsnaial  BacMc  Confiany,  Kan  CaWisro,  IMnarasI  Data  ConauHMs,  kic 

IrtsgraM  haalh  Sarvtoas,  kic  Capalona  Ptamacy  Sarrioas,  kic,  Cspatoia  Phamacy  Saivtoaa,  kc 

Capatona  Pharmacy  SarvhMa,  kic,  litiMiaaJ  HsaMi  Sarvtoss,  kic.  Symphony  Ptaraaoy  Sarvtoas,  kic 

JP  FbodMrvioe,  Inc  "Z*  Lsaakq  Cc  (Qansral  PaikisnNp),  T  Laaskig  Co.  (Osnsral  PaitnsiiWp) 

JP  Foedsar»lea.  Inc  Vsiay  kidusMas,  kic,  Valsy  kiduaktaa,  kc 

Hsffon  Cunswailcallw  Coip.,  Pajsaia  CommUnleaaona  Cotpnralkio.  PeQasus  Communlealona  Coiporalon  . 

Manhsl  W.  Psgoiv  Pagaw  Comnuiicalons  Coip.,  Psgaaus  Commisiicationa  Coip  

Fort  Motor  Company,  SNrtay  W.  Qlaon,  Monaich  LSMkig  Compwiy 

AnnTiytar  Storaa  Capotatoi,  Cygna  Designs,  kic  Cygna  Designs,  kic  . 


98-22S8 

96-2258 

98-2281 
96-2285 
96-2286 


Ca  LkL,  The  Upper  Datik  Company,  The  Upper  Osok  Company  LLC  . 


ARAMARK  Oofporatcn,  Crast  Unlann  Company,  kic,  Ciasl  UnHorm  Company,  Inc 

U.S.  Ollca  Products  Compsny.  McWhortar's  SMtonaiy  Company,  kic  McWhortsr^  Staknsiy  Compwy,  kc  . 
7il»<ili  llsilisla.  Iiici ."Tiipssls lli*lm)i.  k>  .isiisali  IKiliiua.  kic. 


98-2270 
98-2Z71 
96-2272 
96-2274 
96-2275 
98-2278 


U.S.  DIagrnaik;  Ld»  kic  HEIOO Carpoiaion. MstfMtMli Corporsaon 

Mr.  DonaU  Qrias,  X  Duncan  McOiA  Ragsrt  kwasknsrti  Inc,  MkVAMsnHc  kwsabnsnis  kic  ».—»-«»-. 
Mr.  Donan  Qsiaa,  Mr.  Vkiosrt  J.  Mssaaooo,  Jr.,  Rsgsnl  kiMsansnla,  Inc,  MU-AdsrSIc  kivsstmsnis,  Inc  . 
The  Hiehoaok  Alanoa,  GMoRl  Msdkal  Caraar,  Qibnl  Madcal  Canlsr  . 


Amartcan  Rado  Sysisms  Coqicalon,  Triad  Cap«al  Managsmsrt  kic,  Tilad  CspM  Msnagsmsnl  kic 

WPQ  CerponSs  Davalepmsnl  liincislM  IV,  LP.,  OHB  Q— sMs  Tnisl n.  Any^Qnd Oiscfc  CssWng  Csnisis,  kg. 
andU.S.Chsck 


TPGPartnsn,LP.,ATaTCa>pcralon,ATkTPamdynaCoipoa8on&LucienlTeGtwiolaglsa,k» 

Kokusai  Osnahki  Osnm  Co.  Lid.,  PacHc  Qalasiay  Eschangs,  kic  PacWc  Qatanay  Eschanga,  kn 

Oympua  Pil<s«s  Ptaosmsnt  Fund,  LP.,  Or.  Msnfrad  Qaoiga  Knjkamayar  (a  raaidsnl  ol  Qsrmany),  Paracal— 
Haatticare  Cupuwllon 


Aloo  SMndinl  Caparatan,  The  Compuler  Qroup,  kic,  Ths  Compulsr  Onxv,  kc . 

DIacliatltis  CspM  Paikisra  II  Mstchant  Bankkig  Fund  LP,  Qoldar.  Ttioma,  Craeaay  Fund  III  Lknlsd  Psrtrisiah»). 

Prtma  Suoosaslon,  kic  ................ — — ....^..— .....— ..._„ „»..„...—_.. 

SaravB  Sfuasr  Cofpofsdon,  Basssmsr  Sacurilsa  Corporation,  ^nrtisad  Door  kiooiporalad  —...—.-»..- ».....». 

BankaraTiuslNawYcriiCoqiacslon,BTCspllslFuK>ngCorpars8on,8T  espial  FisdngCorparaikin 


98-2290 

96-2188 
96-2297 
98-1882 
08-1883 
98-2157 
90-2190 

96-2233 
96-2248 
88-2288 

96-2291 
96-2293 

96-2307 
96-2325 


07a2«e 
07/Q2m 

mmm 

07/Dam 
atnaiae 

07/03196 
07/IW96 
07X)M6 
07Altm 

07«ne 

O7/08m 

07AQ8M 
07X18/98 
07/D8/06 

atnane 

07XW96 

07/aam 
o7Aoam 

07/08/98 

armm 
07/oaM 

07/D8M 

07AMne 

07AIW96 

armam 

07/10196 
07/1 WB6 

07/1  im 

07/11/98 
07/11/96 
07/11/08 

07/1 1«6 
07/1  im 
07/1 1M 

07/11/96 
07/11/96 

07/11/98 
07/11/98 
07/12/88 


FOR  miTTCA  aiPOIMATION  OONTACn 

Sandn  M.  Peay  or  Renae  A.  Horton. 
Contact  Reptaaentativas 

Federal  Trade  Omimiaainn,  Piemerger 
NotlBcsHon  Office,  Bureau  of 
CooqieUtiaa,  Room  303,  Washington, 
D.C  20580,  (202)328-3100. 

,    ByDinctioaafthaConmiiarioa. 
naaays.aarit, 
Secntai^. 
IFR  Doc  96-18819  FUad  7-33-86;  a.-45  an) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AoHilnlaUaHmt  for  CMIdrifi  and 


AcvvHyf  Oofninant  RaQuaat 

Propofd  Projects: 

Tith:  State  cdnacUve  Action  Plans  tor 
the  Aid  to  Families  with  Dspandant 
CSiildian  (AFOC)  Propam. 

QMBM>.:  0970-0027. 


Description:  States  with  axceasive 
ovaipayiuant  error  rates  or  exoaaaive 
oagativa  case  error  rates  submit 
inmnnatian  about:  (1)  Their  most 
cammon  types  of  atitm,  (2)  the  causes 
tor  those  anon,  and  (3)  their  intended 
actions  to  reduce  those  errors.  The 
Administration  far  Children  end 
Families  then  uses  this  inionnatian  to 
help  States  direct  their  resources  toward 
the  most  efficient  and  efiective 
corrective  action  techniques. 

Jisqxuidefits.'  State,  Local  or  Itibal 
Govt 
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In  compUancs  with  tfa*  requlraiDanli 
of  Sactkrn  3506(cN2XA)  of  the 
Papetwoffc  Redudkn  Act  of  1905.  the 
Athninistmlion  for  Childi«>  and 
Families  is  soliciting  public  coaunont 
on  th«  specific  aspacU  of  the 
'  information  collection  described  above. 
Copies  of  the  prapoaed  ooUeclion  of 
information  can  be  obtained  and 
comments  may  be  forwaidad  by  writing 
to  the  Administration  Cor  (3iUdien  and 
Families,  Office  of  Infonoation  Services. 
Division  of  Information  Resource 
Management  Services,  370  L'Cnfmt 
Promenade,  SW.,  Washington,  DC 
20447.  Attn;  ACF  Reports  Cleaiahos 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  infdnnation 
cnllection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (hi  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  tlw  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimisa  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniquea 
or  otlier  forms  of  information 
tadmology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dited:  July  17, 1SB6. 
BabSersis, 

Acting  Beports  Qeamnce  Officer. 
\V9.  Doc  96-lSSSa  Plied  7-Zi-mk  %t»  ami 


Food  and  Drug  AdmtrtlatraUon 
IDoetalNo.««M-0Z16] 

Blomifa  Diagnostics,  Inc.,  Pranwfftst 
Approval  cH  TRUOUANT«  BR™  RIA 

AOStCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 


:  The  Food  and  Drug 
Administration  CPDA)  is  ormoundng  its 
approval  of  the  application  submitted 


by  ThoBias  Taakoris,  DevioBs  and 
Diamostics  Consulting  Croup, 
Ro^Ula.  MD,  US.  Rapresentativs  ibr 
Biomira  Diagnoetica  Inc.  30  Meridiui 
Bd.,  Rodala,  ON,  Canada,  far  pramailut 
approval.  undeCtlie  Federal  Food.  Drug, 
and  Coamslic  Act  (the  act),  of 
TRUQUANT*  BK™  RIA.  After 
reviewing  the  recommendation  of  the 
Immunology  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notififld  the  applicant, 
by  latter  of  March  29, 1996,  of  the 
approval  of  the  application. 
OATCa:  Petitions  for  administrative 
review  by  August  22, 1996. 
MMm  mil  II  Written  requests  for  copies 
of  the  summary  of  aafaty  and 
afbcliveneaa  data  and  petitions  for 
administrative  review  to  the  Dodcets 
Management  Branch  (HFA-305),  Food 
and  t^ug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rodiville,  MD 
20857. 

PON  FWITHER  ■TJtlllATIOM  CONTACT: 
Peter  E.  Maxim,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville,  MD  208SO, 
301-594-1293. 

«upw.H»TAirf  ■romtATWM:  On 

February  24, 1995,  Thomas  M.  Taakeris, 
Devices  and  Diagnoatics  Consulting 
Group.  Rodrville,  MD.  U.S. 
Representative  for  Biomira  Diagnostics, 
Inc.,  I^exdale,  ON.  Canada,  submitted  to 
CDRH  an  application  for  premarliet 
approval  of  TRUQUANT®  BR™  RIA. 
Ilie  deyice  is  an  in  vitro'diagnostic 
device  indicated  for  quantitative 
determination  of  CA  27.29  antigen  in 
serum  or  EDTA  plasma  of  patients 
previously  treated  for  Stage  Q  or  Stage 
m  breast  cancer.  Serial  testing  for  CA 
27.29  antigen  writh  TRUQUANT®  BR™ 
RIA  in  patients  who  are  clinically  free 
of  disease  should  be  used  in 
conjunction  with  other  clinical  methods 
used  for  the  early  detection  of 
recurrence. 

On  September  21, 1995.  the 
Immunology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  reviev»ed 
and  recommended  approval  of  the 
application.  On  March  29,  1996.  CDRH 
approved  tile  application  by  a  letter  to 


Iba  applicant  from  the  Dirsctor  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  (olaty  and 
eSsctiveness  data  on  which  CDRH 
baaed  its  apptevol  is  on  file  in  the 
Dodn^  Monogaoiaat  Bimch  (addrass 
obora)  and  ia  availaMe  from  that  office 
upon  wrritten  reqaaoL  Requests  should 
be  identified  witn  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heeding  of  lUa 
document. 

Opportunity  Cor  Adteiniatraliva  lariaw 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authotixes  any  interested 
person  to  petition,  under  section  515(g) 
of  fhe  act,  for  administrative  review  of 
Q}RH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CPR  part  12)  of  FDA's  administrative 
practioas  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identily  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  Alter  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
J'ederal  Register.  If  FDA  grants  the 
petition,  the  notice  will  stale  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time.and 
place  where  the  review  nvill  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  22, 1996,  file  with  the       • 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
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This  aetice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(aecs.  515(d),  520(h),  (21  U.S.C  360e(d), 
360i(h))  and  under  authority  delegated 
to  the  Commissioner  of  Fooid  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Datad:  tuns  21, 1«9S, 
JaoaphA-UviB, 

DBputyDinctor  for  Rt^ihtiom  Policy,  Ouim 
far  Devicn  and  Rodioiogicol  Health. 
(PR  Doc  9fr-l«S6«  Filed  7-U-a6;  S:45  sm) 
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AniMHOry  juggicti  CwHirr 
of  ttM  Jokit  OoiMniMioii  on  Iho 
ia«l 


Cwa 


for  AmbuMofy  HsaWi 


:  Haokh  Core  Rnancing 
Administration  (HCPA).  HHS. 
action:  Propooed  notice. 

aUMMMir:  This  notice  proposes  to  giant 
^t^aming  authority  to  two  oiganizaUons, 
the  Joint  Commiaaian  on  the 
Acoeditation  of  Healthcare 
Oiginizations  (JCAHO)  and  the 
Aocraditation  Association  for 
Ambulatory  Health  Cars  (AAAHC),  for 
thoir  mombar  ambulatory  surgical 
oontars  (ASCs)  that  request  Medicare 
caitification.  We  believe  that 
accreditation  of  ASCs  by  both 
oraanizstions  would  demonstrate  that 
alf  Medicare  ASC  conditions  are  met  or 
exceeded,  and,  thus,  we  would  grant 
deemini;  authority  to  each  organization. 
OAIB:  Comments  will  be  conaidated  if 
we  receive  them  at  the  appropriate 
addraas,  as  provided  below,  no  later 
than  5  p.m.  on  August  22, 1996. 
AOOMMB:  Mail  written  comments  (1 
origiiial  and  3  copies)  to  the  foUoiving 
oddnis:  Health  Core  Financing 
Adniniatratiao.  Department  of  Health 
and  Human  Services.  Attention:  BPD- 
849-FN.  P.O.  Box  7519.  Balthnore.  MD 
21207-0519. 

If  you  prafar,  you  may  deliver  your 
wiittoo  comments  (1  original  and  3 
oopiao)  to  one  of  the  following 
addraiiei:  Room  309-G.  Hubert  R 
Hum^uay  Building,  200  Indopegadenos 
Avenue.  SW..  Washington,  ac  20201. 
or  Room  C5-0e-28.  7500  Security 
Boulevard,  Baltimore,  MD  21244-lBSa 

Because  of  staffing  and  resouroe 
limitations,  we  caimot  accept  comments 
by  facsimile  (FAX)  transmission.  In 


commenting,  please  refer  to  file  cods 
BPD-849-PN.  Comments  received 
timely  will  be  svailable  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  alter  publication  of  a  document, 
in  Room  300-G  of  the  Deportment's 
offices  at  200  Independonoe  Avenue, 
SW.,  Washington.  DC.  on  Monday 
through  Friday  of  each  week  btan  8:30 
ajn.  to  5  p.m.  (phone  (202)  690-7890). 

CopieK  To  order  copies  of  the  Federal 
"«g»«'-'-  containing  tMs  document,  send 
your  request  to:  New  Orders, 
Superintendonl  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enckjoe  your  Visa  or 
Master  Cord  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  eadi  copy  is  S8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Fadaral  Ragiotor 
document  at  most  libraries  designated 
as  Federal  Depository  Librariee  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Fadaral  Kagjator. 

This  Fedanl  Haglslar  docimient  is 
also  available  from  the  Federal  Kigislar 
online  database  through  GPO  Access,  a 
'  service  of  the  U.S.  Government  Printing 
Office.  Free  public  acoesa  is  available  on 
a  Wide  Aiee  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http7 

/www.aooass.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.aocess.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661:  type  swais,  than 
login  OS  guast  (no  paaaword  required). 
For  ganeral  information  about  GPO 
Accaas,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e- 
mail  to  hetpOeidsOS.eids  gpo.gov;  by 
faxing  to  (202)  512-1262;  or  by  calling 
(202)  512-1530  betwaso  7  a.m.  and  5 
pjn.  Eaatora  time.  Monday  thrau^ 
Friday,  oxoapt  for  Foderal  holidays. 

Fon  RMncR  aronMATiow  oontact:  Bob 

Cereghino.  (410)  7867-4645. 


'ARTMKMMAnaN! 


A.  Dtlamining  Compliance  cf 
Ambulatory  Surreal  Centaa—Sanrey* 
and  Deeming 

In  order  to  participate  in  the  Medicare 
program,  ambulatory  surgical  oonters 
(ASCs)  must  meet  condiUons  for 
coverage  specified  in  regulations  that 
implement  titl«  XVm  of  the  Social 
Security  Act  (the  Act).  ASCs  entor  Into 
a  Medicare  pertidpatiaai  ayeement  but 
gaoeially  oiily  after  they  are  ceitiBad  by 
a  State  survey  agency  as  complying  witfi 
the  ASC  copditions  (or  coverage  set 
forth  in  the  Act  and  ragulaticaa.  ASCs 
are  subject  to  regular  surveys  by  State 
agencies  to  determine  wrfaeUiar  thay 
continue  to  meet  these  requiramonts:  an 
ASC  thai  does  not  meet  thaas 
requirements  is  considered  out  of 
compliaitoe  and  risks  having  ils 
paitidpation  in  the  Medicare  program 
terminated. 

Section  1865  of  the  Act  includes  a 
provision  that  permits  ASCs  to  be 
exempt  bom  routine  surveys  by  the 
State  sinvey  agencies  to  determine 
compliance  with  the  Medicare 
conditions  for  coverage.  (Under  our . 
rsgulatimis  at  42  CFR  416.40 
("Condition  for  coverage— Com  pUanoe 
with  State  licensure  law"),  an  ASC  must 
stUl  meet  the  State's  licensure 
lequirements,  however.)  Specifically, 
section  186S(b)  of  the  Act  provides  that 
if  we  find  that  accreditation  of  a 
provider  entity  by  a  national 
accreditation  bo«iy  demonstrslea  that  all 
Medicttra  conditions  or  rsquirements  are 
met  or  exceeded,  we  would  (far  certain 
providers,  including  ASCs)  "deem" 
theee  entities  as  meeting  the  applicable 
Medicare  conditions. 

In  mjHng  our  Bnding  OS  to  whether 
the  eccaeditatlon  body  makes  this 
demonstration,  we  consider  ioclais  such 
as  the  accrediting  body's  accreditation 
requirements,  its  survey  procaduras,  ils 
ability  to  provida  adequate  resources  far 
eonducting  required  surveys  and 
supplying  information  ibr  uae  in 
anforcement  activities,  ita  mooitoring 
procedures  for  provider  entities  found 
to  be  out  of  compliance  wiA  the 
conditiona  or  requirements,  and  its 
ability  to  provide  us  with  necessary  data 
for  validation.  If  we  find  that  the 
accredltatlao  of  an  ASC  by  tha  notioaal 
accraditation  body  dooMitftrates  that 
the  Medicare  conditiooa  impoaad  on 
ASCs  are  met,  we  would  treat  the 
accredited  ASCs  aa  mealing  thoee 
conditions.  \SCt  as  suppliers  are 
included  by  definition  of  provider  entity 
in  aachan  1865(bM4)  of  the  Act  Thua, 
if  we  won  to  recognize  en  ASC 
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acciediling  oiganization's  program  ss 
demonstraling  thai  all  the  Medicare 
ASC  conditions  are  met.  the  ASCs  it 
accredits  would  be  considered,  or 
"deemed,"  to  meet  the  same  conditions 
for  which  the  aaseditation  standards 
have  been  recognized.  The  joint 
Commission  on  the  Accieditatioa  of 
Healthcare  Organizations  QCAHO)  and 
tlie  Accreditation  Asaodalion  for 
Ambulatory  Health  Care  (AAAHC)  are 
the  first  two  organizalionalo  which  we 
have  considered  granting  deemed  status. 

B.  Deeming  Authority  Procan 

On  November  23, 1993,  we  published 
a  final  rule  (58  FR  61816)  thai  set  forth 
the  procedure  that  we  would  use  to 
review  and  approve  national  accraditiJis 
(Hgmiatioaa  that  wish  to  be  recogniaea 
as  providing  reasonable  assxirancs  that 
Medicare  conditions  are  met  ($  488.4, 
"Application  and  reapplicatlon 
prooedures  for  aocreditation 
ocganizations").  A  national 
accreditation  organization  applying  for 
approval  of  deeming  authority  must 
furnish  to  us  information  and  materials 
listed  in  our  regulations  at  §  488.4.  Our 
regulations  at  §  488.8  ("Federal  review 
of  aocreditation  organizations")  detail 
the  Federal  review  and  approval  process 
of  applications  for  deeming  authority. 
On  April  28, 1996,  however,  new 
legislation  antitled  Making 
Appropriations  lor  Fiscal  Year  1996  T» 
Make  a  Further  DownpaymenI  Toward 
a  Balanced  Budget  and  for  Other 
Purposes  (Public  Law  104-134)  was 
enacted.  Section  516  of  Public  Law  104- 
134  amended  secrtion  1865  of  the  Act  in 
a  number  of  ways.  The  legislation 
removed  the  requirement  that 
accrediting  organizations  provide 
reasonable  assurance  that  entities 
accredited  by  them  would  meet 
Medicare  conditions  or  requirements.  It 
now.  in  revised  section  186S(b)(l)  of  the 
Act,  requires  organizations  to 
demonstrate  that  their  accredited . 
entities  would  meet  or  exceed  all  of  the 
applicable  Medicare  conditions.  The 
legislation  now  also  deflnes,  in  section 
ia6S(b)(4)  of  the  Act,  the  provider 
entities  that  we  may  consider  for 
deemed  status  to  include  ASCs  as 
suppliers.  We  are  now  inquired  to 
publish  an  initial  notice  in  the  Federal 
■agiater  60  days  after  the  receipt  of  a 
written  request  for  a  finding  that 
accreditation  by  a  lutional  aocreditation 
body  demonstrates  that  the  Medicare 
conditions  or  requirements  are  met. 
This  partictdar  notice,  however,  is 
unique  in  that  an  expanded  proposed 
draft  had  been  developed  along  the  lines 
of  our  requirements  in  the  statute  and 
regulations  that  were  in  effect  before  the 
enactment  of  aection  516  of  Public  Law 


104-134.  We  had  received  and  accepted 
applications  from  JCAHO  and  AAAHC. 
two  national  accrediting  bodies,  long 
before  the  enactment  of  section  516  of 
Public  Law  104-134.  Therefore,  this 
initial  notice,  unlike  future  deeming 
notices,  contairu  material  beyond  the 
scope  of  the  new  legislative  deeming 
requirements. 

In  this  notice,  we  identify  the  nati<mal 
accreditation  bodies  making  the 
deeming  request,  describe  the  nature  of 
the  request,  and  allow  at  least  a  30-day 
public  comment  period-  We  received 
applications  (mo  JCAHO  and  AAAHC 
benne  the  April  26, 1996  enactment  of 
Public  Law  104-134.  Therefore,  the 
timeframes  imposed  by  the  new 
legislation  are  not  applicable  to  the 
processing  of  these  two  organizations' 
applications.  However.  AAAHC  wm)te 
to  us  on  May  23, 1996  requesting  that 
%ve  process  its  application  under  the 
new  timeframes.  In  order^o  comply 
with  the  requirement  in  revised  section 
1865(b](3)(AI  of  the  Act  that  we  publish 
an  initial  notice  identifying  the  national 
accreditation  body  making  the  request 
not  later  than  60  days  after  the  date  of 
receipt  of  that  request,  we  must  publish 
the  notice  by  )uly  22, 1996.  Likewise,  in 
order  to  comply  with  the  requirement 
that  we  publish  an  approval  notice  of 
our  findings  within  210  days  after  we 
receive  an  organization's  deeming 
application,  we  must  publish  the 
approval  notice  by  December  19, 1996. 
Since  both  applications  had  been 
submitted  and  considered  before  the 
enactment  of  Public  Law  104-134, 
despite  these  timeframes,  we  will  make 
every  effort  to  publish  the  approval 
notice  by  November  22, 1906,  which  is 
210  days  after  the  date  of  the  enactment 
of  the  new  legislation. 

Under  revised  section  1865(b)(2)  of 
the  Act  and  our  regulations  at  S  488.8 
("Federal  review  of  accreditation 
organizations"),  our  review  and 
evaluation  of  a  national  accreditation 
organization  is  conducted  in  accordance 
with,  but  is  not  neceeaarily  limited  to, 
the  fbllowing  focton: 

•  The  equivalei>cy  of  an  accreditation 
organization's  requirements  for  an  entity 
to  our  comparable  requirements  for  the 
entity. 

•  The  organization's  survey  process 
to  determine  the  following: 

+  The  composition  of  the  survey 
team,  surveyor  qualifications,  and  the 
ability  of  the  or^nization  to  provide 
continuing  surveyor  training. 

The  comparability  of  its  process  to 
that  of  Stale  agencies,  including  survey 
frequency,  and  the  ability  to  investigate 
and  respond  appropriately  to 
complaints  against  accrecUted  bcilities. 


The  or^nizatian's  procedures  for 
monitoring  providers  or  suppliers  found 
by  the  organization  to  be  out  of 
compliance  with  program  requirements. 
Iliese  monitoring  procedures  are  used 
only  when  the  organization  identifies 
noncompliance.  If  noncompliance  is 
identified  through  validation  reviews, 
the  survey  agency  monitors  corrections 
as  specified  at  $  468.7(b)(2). 

The  ability  of  the  organization  to 
report  deficiencies  to  the  surveyed 
facilities  and  respond  to  the  facility's 
plan  of  correction  in  a  timely  maimer. 

The  ability  of  the  organization  to 
provide  us  with  electronic  data  in  ASCII 
comparable  cods  and  reports  necessary 
for  effective  validation  and  assessment 
of  the  organization's  survey  process. 

The  adequacy  of  staff  and  other 
resources. 

The  organization's  ability  to  provide 
adequate  funding  for  perfbnning 
required  surveys. 

'The  organization's  policies  with 
respect  to  whether  surveys  are 
announced  or  unannounced. 

•  The  accreditation  organization's 
agreement  to  provide  us  with  a  copy  of 
the  most  currant  accreditalioa  survey 
together  with  any  other  information 
related  to  the  survey  as  we  may  require 
(including  corrective  action  plans). 

C.  Ambulatory  Surgical  Center 
Conditions  of  Covmnge  and  ■ 
Requirements 

The  regulations  specifying  the 
Medicare  conditions  of  coverage  for 
ASCs  are  located  in  42  CFR  part  416. 
These  conditions  implement  section 
1832(a)(2)(F)(i)  of  the  Act,  which 
provides  for  Medicare  Part  B  coverage  of 
facility  services  furnished  in  connection 
with  surgical  procedures  specified  by  us 
under  section  1833(i)(l)  of  the  Act 

Approval  of  the 


AccradHatian  Slaadards  of  dw  Jninl 
CoamiiHiai  of  the  Actreditalioa  of 
Healthcare  dsanixatiaii*  aad  the 
Accreditation  Aaaocialian  Cgr 
Ambulatory  Health  Caie 

The  purpose  of  this  notice  is  to 
propose  that  we  recognize  the 
accreditation  programs  of  )CAHO  and 
AAAHC.  two  national  accrediting 
organizations,  but  only  to  the  extant  that 
they  accredit  ASCs.  Based  on  a  thorough 
examination  of  the  standards, 
accrediting  programs,  and  survey 
processes  of  both  organizations,  we 
believe  that  both  JCAHO  and  AAAHC 
demonstrate  that  ASCs  accredited  by 
them  meet  Medicare  conditions,  and 
we.  therefore,  invite  comments  on  our 
proposal  to  grant  ASC  deeming 
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authority  to  these  two  national 
organizations. 

Section  1865(b)(3)(A)  of  the  Act.  aa 
amended  by  section  516  of  Public  Law 
104-134,  states  that  a  Federal  Kagister 
approval  notice  granting  deeming  to 
accreditation  organizations  will  follow 
no  later  than  210  days  after  the  date  of 
receipt  of  a  written  request  or 
documentation  necessary  to  make  a 
determination  on  the  request  for 
deeming  authority.  We  received 
applications  from  JCAHO  and  AAAHC 
before  the  April  26. 1996  enactment  of 
Public  Law  104-134.  Therefore,  the 
timeframes  imposed  by  the  new 
legislation  are  not  applicable  to  the 
processing  of  these  two  organizations' 
applications.  However.  AAAHC  wrote 
to  us  on  May  23. 1906  requesting  that 
we  process  its  application  under  the 
new  timeframes.  In  order  to  comply 
with  the  requirement  in  revised  section 
iee5(b)(3)(A)  of  the  Act  that  we  publish 
an  initial  notice  identifying  the  national 
accreditation  body  making  the  request 
not  later  than  60  days  after  the  date  of 
leoeipt  of  that  request,  we  must  publish 
the  notice  by  July  22, 1996.  Likewiae,  in 
order  to  comply  with  the  requirement 
that  we  publish  an  approval  notice  of 
our  findings  within  210  days  aftar  we 
receive  an  organization's  deeming 
application,  we  must  publish  the 
approval  notice  by  December  19, 1996. 
Since  both  applications  had  been 
submitted  and  oonaidered  before  the 
enactment  of  Public  Law  104-134, 
despite  these  timeframes,  we  will  make 
every  effort  to  publish  the  approval 
notice  by  November  22, 1996,  which  is 
210  days  after  the  date  of  the  enactment 
of  the  new  legislation.  The  approval 
notice  will  specify  the  effective  date  of 
the  deeming  authority  and  the  term  of 
approval,  which  will  not  exceed  6  years. 

Based  on  our  initial  review  of  each 
organization's  standards  and  survey 
procedures  i^tained  in  their 
individual  applications  and  after  our 
comparison  of  both  organizations' 
standards  to  the  Medicare  ASC 
conditions  and  stuvey  procedures,  we 
contacted  both  JCAHO  and  AAAHC  to 
discuss  the  differences  between 
Medicare  conditiooa  and  thatr 
standards. 

We  met  separately  with 
representatives  bom  both  aiganizations. 
The  representatives  responded  to  our 
coocems  by  proposing  to  change  their 
standards  for  their  member  ASiCs 
seeking  Medicare  certification.  We 
subeequently  received,  from  each 
organization,  revised  scoring  guidelines 
with  amended  standards  for  their 
member  ASO  requesting  Medicare 
oertiScattoa. 


In  evaltuting  the  accreditation 
standards  and  survey  processes  of 
JCAHO  and  AAAHC  to  determine  if 
they  demonstrated  that  their  accredited 
facilities  meet  Ivfedicare  conditions,  we 
did  a  standard  by  standard  comparison 
of  the  applicable  conditions  or 
requirements  to  determine  which  of 
them  met  or  exceeded  Medicare 
requirements.  We  outline  below  the 
difllerences  between  the  Medicare 
requirements  and  the  standards  of  the 
JCAHO  and  AAAHC  and  why  we  have 
concluded  that  they  demonstrated  that 
our  requirements  are  met  by  their 
respective  aocreditation  processes. 

Before  doing  so,  however,  it  is 
important  to  address  the  methods 
accreditation  organizations  and 
Medicare  use  to  determine  compliance. 
Information  gathered  during  on-site 
surveys  is  the  basis  of  an  organization's 
accreditation  decision.  A  surveyor  or 
team  of  surveyors  evaluates  the  ASC's 
level  of  compliance  with  applicable 
standards.  Surveyors  assess  compliance 
in  a  variety  of  ways,  including 
interviews,  observations,  and 
documentation  reviews. 

We  reisr  bequenUy  to  the  scoring 
guidelines  that  accompany  each 
organization's  standards.  The  scoring 
guidelines  express  parameters  or 
common  situations  that  the 
organizations'  surveyors  use  to  make 
judgments  and  assign  scores  to  key 
requirements.  Although  scoring 
guidelines  an  not  standards,  they  set 
forth  the  intent  of  the  standsird  and 
describe  the  organizations'  expectations 
as  to  how  a  particular  standard  must  be 
met.  These  guidelines  are  consistently 
used  by  both  organizations'  surveyors  in 
determining  the  score  that  will  be 
applied  to  assess  qompliance  with  each 
standard. 

When  a  surveyor  evaluates  a  standard 
as  having  partial,  minimal,  or 
noiKompliance,  that  is.  whan  the 
scoring  guideline  has  not  been  met  or 
has  been  only  partially  met.  a  written 
taoommendation  results. 

For  example,  an  organization  may  use 
a  S-point  sole  to  indicate  on  ASCs 
level  of  compliance  with  a  standard.  An 
ASC  score  of  1  or  2  for  a  particular 
accreditation  standard  corresponds  to 
our  determination  of  substantial 
compliance.  A  score  of  3 . 4,  or  5 
corresponds  to  our  determination  of 
noncompliance,  which  requires  the  ASC 
to  submit  an  aoosplable  plan  of 
conection.  The  fecility's  improvement 
will  be  monitored  through  a  focused 
survey  and/or  written  progress  report.  A 
written  progress  report  assigned  to 
address  these  deficiencies  is  normally 
due  within  either  1 .  4,  or  6  months  from 
the  date  the  accredilaUoo  is  final.  The 


plan  of  conection  is  monitored  by  the 
State  Agency. 

A.  Differences  Between  thefoint 
Commission  of  the  Accreditation  of 
Healthcare  Orgpnixations  and  Medicare 
Conditions  and  Survey  Requirements 

We  compared  the  standards  contained 
in  the  )CAHO  1994  (and  subsequent 
1996)  Accreditation  Manual  for 
Ambulatory  Health  Care  and  its  survey 
procedures  to  the  Medicare  ASC 
conditions  and  survey  procedures.  We 
note  that  JCAHO  standards  exceed  our 
conditions  for  coverage  in  some  araas 
such  as  patient  rights,  education  of 
patients  and  Camily.  and  continuity  of 
care.  In  the  following  seven  areas, 
however.  Medicare  conditions  exceeded 
JCAHO  standards  as  they  existed  before 
our  discussions  with  jCAHO.  As 
explained  below,  however,  JCAHO  now 
demonstrates  that  it  meets  our 
conditions  in  these  areas. 

Standards 

Medicare  ASC  exclusivity 
requirement — Under  our  regulations  at 
§416.2  ("Definitions"),  a  Medicare  ASC 
operates  exclusively  for  the  purpose  of 
fiimishing  surgical  services  to  patients 
not  requiring  hospitalization.  JCAHO 
has  no  comparable  surgical  exclusivity 
requirement:  however,  for  its  member 
ASCs  $:eeking  Medicare  certification, 
JCAHO  has  included  a  statement  on 
ASC  surgical  exclusivity  as  an  integral 
part  of  its  application  package.  This 
statement  by  the  ASC  attests  that  the 
Escility  meets  our  requirements  as  to 
exclusivity  and  jCAHO  would  verify 
this  attestation.  Thus,  JCAHO  has  taken 
adequate  steps  to  match  our  exclusivity 
requliement. 

Medicare  requirement  of  ASC  use  of 
Medicare  approved  laboratory  and 
radiological  fecilitiee— Section  416.49 
("Condition  for  coverage— Laboratory 
and  radiologic  services")  requires  the 
use  of  Medicare-approved  laboratory 
and  radiologic  bcilities  for  ASCs  while 
JCAHO  requires  only  that  laboratory  and 
radiologic  services  be  "appropriate." 
JCAHO,  however,  has  stated  in  its  April    . 
8, 1994  oorrespoodence  that  an  ASC 
seeking  to  ose  its  acoeditation  for 
Medicare  certification  will  be  required, 
as  an  integral  part  of  its  application,  to 
stisst  that,  if  it  is  not  certified  to 
perform  its  own  laboratory  services,  it 
will  obtain  the  services  from  a 
labotalofy  writh  caitiScation  imder  part 
493  ("Laboratory  Requirements").  'The 
applicant  ASC  must  also  attest  that  it 
has  procedures  for  obtaining  radiologic 
services  from  a  Medicare-approved 
facility  to  meet  the  needs  of  its  patients. 
The  ASC  ^lees  to  undergo  )CAHO 
varification  of  these  attestations  before  a 
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Joim  CommUsion  detenninatiaa  thit 
the  ASC  qiulifies  for  deemed  statiu 
raoogaitian.  With  this  itandard  also, 
JCAHO  hu  raised  ils  raquirements  to  an 
equivalency  with  our  conditions. 

Medicare  requirement  of  separata 
recovery  and  vraiting  areas — Our 
regulations  at  paragraph  (a)(2)  of 
§  416.44  ("Condition  lor  coverage- 
Environment")  require  that  MecUcsre 
ASCs  have  separate  recovery  and 
waiting  areas.  )C:AH0  has  no 
requirement  comparable  to  tiiis 
Medicare  condition  for  covengs. 
)CAHO  in  its  revised  1996  Aoaaditatiaa 
Manual  for  Ambulatory  Health  Csn 
under  the  environmental  care  standard 
scoring  guideline  (EC.4.2)  has  included 
the  Medicare  raquirement  of  separate 
recovery  and  waiting  areas  and  will 
require  compUanGe  Bom  its  member 
ASCs  seeking  Medicare  certification. 

Medicare  requirement  relating  to 
emergency  equipment — Paragraph  (c)  of 
$416.44  ("Cindition  for  coverage- 
Environment")  requires  that  Medicare 
ASCs  have  specific  equipment  available 
to  operating  rooms.  Ims  equipment 
must  include  st  least  the  following: 
emergency  call  systems,  oxygan, 
mechanical  ventilatory  assistance 
equipment,  cardiac  defibrillator,  cardiac 
monitoring  equipment,  tracheostomy 
set,  laryngoscopes,  endotracheal  tubes, 
suction  equipment,  and  emergency 
medical  equipment  and  supplies 
specified  by  the  medical  staff.  In  its 
1996  manual  reviaion,  K^AHO  has 
amended  its  environmental  care 
standard  scoring  guideline  (EC.4.2)  and 
enumerated  the  emergency  equipment 
required  by  §  416.44(c).  )CAHO'8 
member  ASCs  requesting  Medicare 
oertlfication  will  comply  with  this 
requiramenL 

Patient  csra  responsibilities  for  sll 
nursing  services  personnet^-Our 
regulations  st  $416.46  ("Condition  for 
coverage — Nursing  services")  require 
that  ASC  nursing  services  be  directed    - 
and  stafM  to  assure  that  the  nursing 
needs  of  all  patients  are  met.  Patient 
care  responsibilities  must  be  delineated 
for  all  nursing  service  personnel. 
Nuraing  services  must  be  ftunished  in 
acooidancs  with  recognized  standards 
of  practica.  Further,  a  registered  nurse 
must  be  available  for  emeigency 
treatment  whenever  there  is  a  patient  in 
the  ASC  There  was  no  comparable 
fCAHO  requirement  that  patient  care 
responsibilities  be  delineated  for  all 
nursing  personnel.  However,  JCAHO 
has  included,  among  its  1996  leadership 
standard  scoring  guidelines  (LX>.2.1 
through  LD.2.6).  patient  care 
responsibilities  for  nursing  servioB 
peraonnel  and  requires  compliance  with 


this  Medicaraiequlnmant  for  ASCs 
requesting  Medicare  certification. 

Administration  of  drugs,  drug 
prescriptions,  and  the  administratlan  of 
blood  ptodnda— Our  regulations  at 
S  416.48  r'Condition  for  coveraga— 
Pharmaceutical  services")  are  apedfic  in 
their  requirements  regarding  the 
administration  of  dn^,  written  drug 
administiatlaa,  and  follow-upa  on  oral 
prescriptions.  JCAHO  had  no  explicit 
standards  comparable  to  tbeae  Medicara 
requirenents. 

JCAHO  has  included  in  iu 
"Management  of  Infannation"  standard 
scoring  guidelines  (IM.7  through  IM.7.2) 
and  "Core  of  Patienta"  standard  scoring 
guideline  (TX.S.3)  revised  procedures 
lor  obtaining  blood  and  blood 
oompononts  to  satisfy  Medicare 
requirements.  For  example,  in  IM.7 
through  IM.7.2,  Olden  ^ven  orally  far 
drugs  and  biologicats  must  be  followed 
by  a  written  oidsr  signed  by  the 
ptsscribiiig  physician  and  in  TX.S.3, 
only  physicians  or  registared  nurses 
may  administer  blood  and  blood 
products. 

Procedural  Issue 

Medicare  teqnirament  of 
unannounced  surveys  and  bequency  of 
surveys — JCAHO  surveys  of  ASCs  are 
mnouncsd,  in  uaitiast  to  the  Medicare 
practica  of  conducting  unannounced 
surveys.  We  believe  that  the  findings  on 
an  announced  survey  an  not 
comparable  to  those  an  unannounced 
survey  may  find  when  the  bdlity  is  in 
its  nonnai  routine.  JCAHO  has  agreed 
that  it  will  conduct  unannounced 
surveys  of  ASCs  requesting  to  use  their 
JCAHO  accreditation  for  Medicare 
certtficaUoo  purpoaea. 

JCAHO  reaurveys  its  ASCs  every  3 
years.  Our  original  requirement  was  to 
survey  ASCs  every  year.  In  practice,  our 
resurvsys  have  been  averaging  almoet  3 
years.  Therefore,  we  accept  JCAHO's  3- 
yeor  resurvey  cycle  as  comparable  to 
oun. 

We  prapoaa  to  make  approval  of 
JCAHO's  aocraditation  program 
contingent  on  its  continued  agreement 
to  implement  the  above  seven  changes 
in  its  standards  and  survey 
requirements.  We  believe  that  these 
changes  bring  JCAHO's  3cx:ieditstion 
program  to  a  level  at  least  equivalent  to 
ours.  JCAHO  has  thus  demonstrated  to 
our  satiabction  that  all  of  our  applicable 
conditions  or  requiratnenis  sre  met  or 
exceeded. 


B.  Differences  Between  the 
Acaeditation  Association  for 
Ambulatory  Health  Care  and  Medicare 
Conditions  and  Survey  Requirements 

We  compared  the  standards  contained 
ia  tiie  1994  through  1995  (and 
subaeoumt  1996  through  1997)  AAAHC 
Acosoitation  Hanxlbook  iw  Ambulatory 
Health  Care  and  its  survey  procedures  to 
the  Medicare  ASC  conditions  and 
surveypraceduras.  We  note  that 
AAAHC  standards  exceed  our 
oondiUons  forcovnrags  in  some  areas 
such  as  patient  rights,  radiation 
oncology  tnotmant  aervices,  and 
occupational  health  services.  In  the 
following  nine  areas,  however.  Medicare 
oooditions  exceeded  AAAHC  standards, 
aa  they  axistad  before  our  discussions 
with  AAAHC  As  explainad  below, 
however,  AAAHC  now  demonstrates 
that  it  meets  our  conditioas  in  these 


Standards 

Medicara  exclusivity  requirement — 
Our  tegulaUcHis  at  $  416.2 
("Definitions")  define  an  ASC  aa  a 
distinct  entity  operating  exclusively  lor 
the  purpoee  of  ftunishing  surgical 
services  to  patients  not  requiting 
hospilaUzatian.  AAAHC  bad  no 
oomnorable  lequiramant 

AAAHC  has  supplemented  its 
surgical  services  standard  to  include  the 
Medicare  exclusivity  requirement  for  its 
ASCs  thst  want  to  apply  their  AAAHC 
accreditation  for  Moaicare  certification 
purposes. 

Medicare  separate  recordkeeping  and 
staffing  requirement — An  ASC  must  be 
a  separately  identifiable  entity, 
physically,  administratively,  and 
financially  independent  and  distinct 
from  other  (qMrations.  Thus,  an  ASC 
maintains  separate  staff  and  keeps 
exclusive  records.  AAAHC  had  no 
comparable  reqiUrament  but  has 
supplemented  its  Chapter  16,  "Surgical 
Services"  section,  to  induda 
raquirements  on  exclusivity  (that  is. 
separate  space,  the  nonmixing  of 
functions,  and  separate  recordkeeping 
and  staffing). 

Medicare  requirement  of  aepsnte 
recovery  and  waiting  areas — Paragraph 
(a)(2)  of  $418.44  ("Condition  for 
coverage — Environment")  requires  that 
Medicare  ASCs  have  separate  racovety 
and  waiting  areas.  AAAJHC  doaa  not 
require  aooeditad  bcilities  to  have 
separate  recovery  room  and  waiting 
areas.  AAAHC  has  induded  this 
requirement  in  its  supplement  to 
Chapter  8,  "Facilities  and 
Environment,"  for  ASCs  interested  in 
Medicsre  certification. 

Adherence  to  the  Life  Safety  Code  of 
the  National  Fire  Protection 
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Association — Under  our  regulations  at 
paragraph  (b)  of  S  416.44  ("Condition  for 
oovntage — Environment"),  ASCs  are 
ganarally  required  to  comply  with  the 
provisions  of  the  198S  edition  of  the 
Life  Safety  Code  of  the  National  Fire 
Protection  Association.  While  AAAHC 
standards  contain  a  number  of 
provisions  related  to  ensuring  patient 
and  Csdlity  safisty  in  the  event  of  fire, 
AAAHC  had  not  previously  mandated 
compliance  with  the  provisions  of  the 
National  Fire  Protection  Aaaodation 
Life  Safety  Code  but  requited 
compliance  with  appUoble  local  or 
State  safety  codes. 

Nevertheless,  in  its  supplemantoiy 
standard  to  Chaptar  8,  "Podlities  and 
Environment,"  AAAHC  requites  an  ASC 
requesting  Medicare  certification  to 
comply  with  the  provisions  of  the 
Nattooiil  Fire  Protection  Association 
Life  Safety  Cods.  More  spedfically,  Uie 
Life  Safety  Code  is  iiKXirporated  1^ 
reference  into  the  AAAHC  standaid. 

Spedffc  Medicare  requirements 
relating  to  pharmaoeutical  sarvioss — 
Msdicaiv  aas  specific  raquirements 
regarding  adverse  patient  reaction  to 
drugs,  the  administration  of  blood 
producta  and  wrilten/oral  ordere  for 
drugs  and  biologicals  (S  416.48, 
"Cooditioo  for  oovange — 
Pharmaceutical  sandoas").  AAAHC 
requirements  did  not  address  these 
concarns. 

AAAHC  has  stated  in  its  supplement 
to  Chapter  IS,  "Pharmaceutical 
Services,"  that  adverae  drug  reactions 
will  be  reported  to  the  respondble 
physician  and  will  be  documented  in 
the  written  record.  Blood  and  blood 
products  will  only  be  administered  by 
physidans  and  registered  nurses. 
Further,  orden  given  orally  far  drugs 
and  biologicals  will  be  followed  by  a 
written  order,  signed  by  the  prescribing 
physidan.  We  believe  AAAHC's 
adoption  of  these  practices  ensures 
compliance  with  our  requirement. 

Medicare  requirement  relating  to 
laboratory  sarvicaa — Medicare  requites 
that  physicians  and  other  suppllera 
performing  laboratory  services  meet  the 
raquireinents  of  pstt  493  of  our 
regulations  ('Xaboratoty 
Hequiremenls"). 

AAAHC  did  not  have  this 
requirement  but  hss  included  it  in  the 
supplement  to  Chapter  16,  "Pathology 
and  Medical  Laboratory  Services." 
Specificatiy,  an  ASC  that  perform* 
laboratory  services  must  meet  the 
requirements  of  part  493  of  our 
regulations:  if  an  ASC  does  not  provide 
ils  own  laboratory  services,  it  must  have 
procedures  for  obtaining  routine  and 
emergency  laboratory  services  from  a 
certiDed  laboratory  in  accordance  with 


part  493  of  our  tegulotiona.  AAAHC 
further  adds  that  thia  revised  standard 
will  be  applicable  to  all  organizations 
surveyed  by  AAAHC  ragardless  of 
Medicare  ASC  status. 

Medicare  requiramont  on  radiologic 
services — Medicara  ASCs  are  required 
to  obtain  radiologic  services  from 
Medicare-approved  fadlittaa  as  outlined 
in  our  teguuUons  at  $416.49 
("Condition  for  coverage— Labontory 
and  radioloelc  aervices").  The  ASC  must 
have  pnxsadures  for  obtaining  radiologic 
aervices  from  s  Medicare-approved 
fadlity  to  meet  the  needs  of  patients. 
AAAHC  stales  in  its  supplement  to 
Chapter  17,  "Diagnostic  Imaging 
Setvicaa,"  tiiat  ASCs  desiring  Medicare 
certification  must  have  arrangements 
with  providars/supplieis  of  radiology 
services  meeting  Medicare  conditions.' 
This  action,  we  believe,  ensurea  that 
AAAHCs  member  ASCs  seeking 
Medicare  certification  vrill  comply  with 
this  requirement 

Hospitalization — Medicara  lequires 
ASCs  to  have  procedurea  for  tranafer  to 
a  hoapital  of  patients  tequiring 
emergency  medical  care  beyond  the 
ASCs  capabilities.  Medicare  requires 
the  hospital  to  be  a  local,  Medicara- 
partidpeting  hospital,  or  a  local, 
nonpartidpating  hospital  that  meets  the 
requirements  for  payment  for  emergency 
sendees  under  Federal  regulations. 
AAAHC  required  procedures  for  transfar 
to  a  nearby  hospital  but  did  not  specify 
that  it  must  be  a  Medicara  paitidpatii^ 
hospital  or  a  nonpartidpating  hospital 
meeting  Federal  emergency  payment 
requirements.  AAAHC  baa  induded  this 
Medicare  requirement  in  its  supplement 
to  Chapter  10,  "Surgical  Services,"  for 
ASCs  seeking  Medicare  certification. 

Procedural  Issue 

Medicare  requirament  of 
unaimouncad  surveys  and  resurvey 
frequency — AAAHC  siuroys  of  ASCs 
are  announced  in  contrast  to  the 
Medicare  practice  of  conducting 
unannounced  surveys.  In  its  handbook 
section,  "Actavditation  Polides  and 
Prooaduras,"  AAAHC  has  altered  its 
original  position  and  has  stated  that  it 
will  condud  unannounced  surveys  for 
ASCs  seeking  Medicare  certification. 
AAAHC  lesurveys  ASCS  every  3  yean. 
Our  original  requirament  was  to  survey 
ASCs  every  year.  In  practice,  our 
lesurveys  have  been  averaging  ahnoat  3 
yeera.  We  therefore  believe  AAAHCs  3- 
year  resurvey  cyde  meets  Medicare 
requiremenls. 

We  propose  to  make  our  approval  of 
AAAHC's  accreditation  program 
contingent  on  its  continued  agreement 
to  implement  the  above  nine  changes  to 
its  standards  and  requirements.  We 


believe  that  these  changes  bring 
AAAHCs  aocredttatlan  program  to  a 
level  at  least  equivalent  to  ours.  AAAHC 
has  thus  demoostrsted  to  our 
satisbdioo  that  it  meets  or  exceeds  all 
Medicara  applicable  conditions  or 
requiremants. 

Afier  we  evaluate  public  comments 
on  this  initial  notice,  wre  will  issue  an 
approval  notice  in  accordaiwe  with 
aection  S16  of  Public  Law  104-134  and 
our  regulations  at  $  488.12  ("Efisd  of 
survey  mncy  certification").  Onoe  this 
apnrovarnotice  is  approved  and 
published  in  die  Fedoral  KagialBr,  ASCs 
would  inform  tholr  leapective  Stale 
Agendas  of  their  acdvditaUao  statu* 
witii  either  the  JCAHO  or  AAAHC  The 
State  Agencies  in  turn,  would  infonn 
their  reqiective  HCFA  Kagional  Offices. 
The  Regional  Offices  collect  this 
information  and  put  the  information 
into  the  HCFA  Online  Survey  and 
Certification  Automated  system. 

C.  Proposed  Stipulations  Relating  to 
Accreditation  by  the  foint  Commismon 
on  the  Accreditation  of  Healthcare 
Organizations  and  the  AccreditaUon 
Association  for  Ambulatory  Health  Core 

According  to  our  regulations  st 
$  488.8  ("Federal  review  of  accreditation 
organizatiooa"),  to  ensum  continuing 
comperability,  sn  accreditaUan 
oiganication  granted  deeming  authority 
is  subfed  to  continuing  Federal 
oversight,  which  indudes  comparability 
reviews  and  validation  reviews.  Section 
488.8  lists  respplication  procedures, 
which  msy  be  no  later  than  every  6 
yean.  We  propose  to  recognize  as 
meeting  Medicare's  ASC  conditions 
those  ASCs  accredited  under  )CAHO's 
and  AAAHCs  accreditation  programs 
with  the  following  restrictions  induded 
in  $  488.8(e): 

•  We  would  reserve  the  right  to 
withdraw  deemed  status  from  all 
JCAHOocaedited  or  AAAHC 
eccrediled  ASCs  should  either 
organization  revise  its  slaiularda  or 
accreditation  polides  and  prtxadursa  in 
a  TTuntmr  in  which  it  fells  to 
damonstrate  that  its  ASCs  continue  to 
meet  Medicara  conditions. 

•  We  also  would  reserve  the  right  to 
withdraw  deemed  ststus  from  all 
JCAHO^xredited  or  AAAHC 
acoeditad  ASCs  if  we  should  change 
ASC  oondiUons  in  s  maimar  in  which, 
after  a  time  allowance  spedfied  in 

S  488.8(e).  JCAHO  or  AAAHC  standards 
or  sGcrsditation  polides  would  not 
demonstrate  thai  the  revised  Medicare    . 
ASC  conditions  are  met. 

•  We  would  reserve  the  right  to 
withdraw  deemed  ststus  from  all 
JCAHO  or  AAAHC  accredited  ASCs  if  a 
validation  review  or  a  public  complaint 
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nview  nveal*  widetpnud,  tytXmnatic, 
tad  imnaolvable  pn^jioms  with  the 
)CAHO  or  AAAHC  accteditation  j 
with  nqpect  to  these  ASC  prognms. 
Thaee  probloiiis  would  provide 
svidaooe  that  )CAHO  or  AAAHC  ASCt 
cease  to  demonstrate  that  they  meet 
Medicare  conditions. 

D.  Conchuion 

For  the  reasons  stated  above,  we 
belierre  that  the  )CAHO  and  AAAHC 
acosditation  standards  and  survey 
pcDcasaes,  subject  to  the  stipulations 
described,  demonstrate  that  Medicare 
condltians  or  requirements  have  been 
met  or  exceeded.  We  therefore  propose 
to  deem  ASCs  aocreditad  by  JCAHO  and 
AAAHC  to  be  in  complianoe  «rith  the 
Medicare  conditions  for  ASCs  in 
accordance  with  the  authority  provided 
in  sectioo  1865  of  the  Act 

m.  Paperwork  Kednrtion  Ael 

The  burden  reflected  in  this  notice  is 
reiigrBnced  in  the  cummtly  approved 
regulation  entitled  "Granting  and 
Withdretval  of  Deeming  Au&ority  to 
National  Accreditation  Organizatians 
(HSQ-1S9-F]."  The  paperwork  burden 
refsienced  in  this  regulation  has  been 
submitted  to  the  b^»  of  Management 
and  Budget  for  review  and  approval 
under  HCFA  form  number  "HCFA-R- 
191."  Panons  can  reference  the 
supporting  statement  for  this  paperwork 
coUection  (HCFA-R-191J  on  the 
INTERNET  at  http7/www.hcb.gov  until 
the  Office  of  Management  and  Budget's 
approval  has  been  obtained. 

IV.  Kaspanae  to  Comments 

Because  of  the  large  number  of  items 
of  coneepondence  we  normally  receive 
on  Federal  Rogialar  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
conmients  we  receive  by  the  date  and 
time  specified  in  the  IMTES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  dociunent. 

V.  Impact  Regulatory  Statement 

In  fiscal  year  1993,  there  were  1,657 
certified  ASCs  participating  in  the 
Medicaie/Medicaid  programs.  We 
conducted  141  initial,  549 
recattification  (both  at  a  coat  of 
S537,312).  and  IB  complaint  surveys.  In 
fiscal  year  1994,  there  were  1355 
cotified  ASCs.  This  was  an  inrreaae  of 
198  farilities.  We  conducted  213  initial. 
492  recattification  (both  al  a  cost  of 
$555,068),  and  24  complaint  surveys.  In 
fiscal  year  1995,  there  were  2,105  ASCs. 
This  was  an  increase  of  250  Medicare/ 


Medicaid  certified  ASCs.  We  conducted 
211  initial.  288  lecertification  (both  at  a 
coat  of  $714,069),  and  24  complaint 
surveys.  As  the  data  above  indicate,  the 
number  of  ASCs  and  the  cost  for 
conducting  ASC  surveys  ate  increasing; 
however,  tfie  number  of  surveys 
conducted  is  decreasing.  We  contacted 
several  RegioDal  Offices  to  dMermine 
the  number  of  pending  ASC  initial 
surveys,  vrhicfa  number  approximately 
200  to  300.  These  pending  initial 
surveys  are  not  uniformly  dispersed 
among  the  Regional  Offices,  so  there 
would  be  a  significant  impact  on  some 
Regional  OffioBS. 

For  the  current  fiacal  year,  the 
appropriation  for  survey  activities  has 
not  increased  over  the  levels  granted  for 
fiacal  years  1994  and  1995.  Yet,  the 
numbers  of  petticipating  providers  and 
'Sl^>plieIS  ctmtinue  to  iiuaease.  As 
Indicated  above,  there  was  s  22  percent 
increase  in  ASCs  within  3  years  (fiscal 
yean  1993  through  1995).  In  an  effort  to 
guarantee  the  continiied  health,  safety, 
and  services  of  beneficiaries  in  facilities 
already  certified,  as  well  as  provide 
relief  in  this  time  of  tight  fiacal 
restraints,  we  are  proposing  to  deem 
ASCs  acoedited  by  the  JCAHO  and 
AAAHC  as  meeting  Medicare 
requirements.  Thus  we  continue  our 
focus  on  assuring  the  health  and  safety 
of  services  by  providsra  and  suppliers 
already  certified  for  participation  in  a 
cost  effective  maimar. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Aathorlly:  Section  IMS  of  tlie  Social 
Security  Act  (42  U.&C  uasbb). 
(Catalog  of  Federal  Domestic  Anistanos 
Propam  No.  93.774,  Vtodicaie— 
SupplamBntary  Medical  Insurance  Program) 

Dated:  )une  28,  IMe. 
iCVUdsck. 


Adminutrator.  Health  Can  Ptnancing 
AdministraijoR. 

Dated:  July  18, 1S98. 
Daaaa  B.  Shalala, 

Secntaiy. 
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D^AmMBfr  OF  THE  HnvnoR 

n^la    ■n  ri  Hfll  Mlj  i    *- ' 
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NoliM  o(  AvaUMHty  of  an 
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Conflawaflon  PiM  and  Raca^lpc  of 
ApfiaGnmn  raraioioaiNBi  ■■■)■  ranmi 
fof  Cofiattucllofi  aiMlOpafatfon  of 
naaWanlW  Oavaiopfnaiit  ofi  ttia  Savan 
Oris  Ranch  Propartyt  in  Auattnt  Travia 
County,  Taxaa 

SMfBUnr:  Bee  Cave  Oaks  Devefopment, 
Inc.  (applicant)  has  applied  to  the  U.S. 
Fish  and  WildHliB  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10<aMl)(b)  of  the  Endangered 
Species  Act  (Act).  The  applicant  has 
been  assigned  peomit  number  PRT— 
812688.  Ilie  requested  permit,  which  is 
for  a  period  of  30  years,  would  authorize 
the  incidental  take  of  the  endangered 
golden-cheeked  warbler  {Dendroica 
chrysoparia),  and  impacts  to  the 
propoaad  endangeran  Barton  Springs 
salamander  (£ui7cea  sosonun)  have 
been  addressed  in  the  assodatad  Habitat 
Coiuervatlon  Plan.  The  propoeed  take 
on  the  304-ecre  northern  parcel  may 
occur  as  a  result  of  the  development  of 
160  midential  lots  on  260  acres. 
Approximately  44  acres  will  be 
preserved  aa  a  greenbelL  Twenty-six 
residential  lots  are  planned  on 
approximately  29  acres  of  the  43-aos 
southern  parcel,  with  14  acres  being 
preserved  as  a  greenbelt  All 
construction  will  occur  on  the  347-ecte 
Seven  Oaks  Ranch  Property  located  in 
Austin,  Travis  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  applications.  A 
determination  of  whether  jeopardy  to 
the  species  will  likely  result  or  a 
Finding  of  No  Significant  Impact 
(FON9)  will  not  be  made  before  30  days 
fiom  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  NotioOol 
Envinmmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  conunents  on  the 
application  should  be  received  on  or 
before  August  22, 1996. 
ADDRESSES:  Persons  wishing  to  review 
the  applicaticHi  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fiah  and  WildUfe  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Maty 
Orms,  Ecological  Services  Field  Office, 
10711  Burnet  Road,  Suite  200,  Austin, 
Texas  78758  (512/490-0063). 
IXicuments  will  be  available  for  public 
inspection  by  written  request,  by 
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appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the 
Service's  Austin,  Texas  Ecological 
Services  Field  Office.  Written  data  or 
coomientB  concerning  die  application(s) 
and  EA/HCPs  should  be  submitted  to 
the  Field  Supervisor,  Ecological  Held 
Office,  Austin,  Texas  (see  AOOIKSS 
above).  Please  refer  to  permit  number 
PRT-8126e8  whan  submitting 

F0«  FUmNBI  aVOMtATION  CONTACT: 
Maiy  Orms  at  the  above  Austin 
Ecoio^cal  Service  Field  Office. 

WPHJMPffAltY  MFOMMTHN:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  tdiaimstanres,  may  issue 
peimits  to  take  endangered  wildlife 
spedes  when  such  taUng  is  incidental 
to,  and  not  the  purpoee  of.  otherwise 
lawful  ocUvitiea.  Regulations  governing 
pennits  for  endongaied  spedae  an  at  50 
CFR  17.22. 

AniUcaot 

Bee  Cave  Oaks  Devalopmant,  Inc. 
plans  to  coostiuct  186  leeldential  lots 
and  pieeerve  approximatBiy  58  acres  of 
greenbelt  areas  within  the  347-acre  tract 
The  construction  will  be  located  at  The 
Seven  Oaks  Ranch  Pitqiarty,  located 
along  Bee  Cnre  Road  Wghway  2244) 
between  River  Hills  and  Cusinavaoa 
Roads  in  Austin,  Travis  County,  Texas. 
This  action  will  elimiiute 
qtproximately  240  acres  of  habitat  and 
six  warbler  territories.  The  applicant 
proposes  to  compansate  for  tills 
inddantal  take  erf  golden-chedad 
waibler  habitat  by  purtdiasiiig  73  acres 
of  hig^  quality  habitat  la  the  Vaughn 
1>act.  located  north  ofFM.  2769, 
n>u|^  1.6  miles  wast  of  its  intersection 
with  BulUdt  Hdlow  Road,  within  the 
Cypieea  &eek  macraaite  pieseive  area 
of  the  Baltmiea  Canyonlonds 
Conianritiao  Plan  area,  in  Ttevis 
County.  The  land  will  be  donated  to  the 
Unrar  Colorado  River  Authority  and 
ftmiting  will  be  provided  for  opetaUon 
and  maintenance  of  the  acquired 


Bwaw  of  kidan  AtWra 


Ahem^vaa  to  this  actloo  vrare 
n)eclBd  because  selling  or  imX 
devsloping  the  subject  propeity  with 
MsnUy  Uatad  spedes  pieasat  was  not 
emmnilnaUy  boidbla. 
Na^M-Karihuja, 

asftau/ Oiractar,  fliHtai  2,  AAuqiiaegiM: 
MnrMaxicD. 
(FK  Doc  96-18590  FUsd  7-2a-ee;  8:45  ami 


AOENCY:  Bureau  of  Indian  AfUn. 

Interior. 

ACTION:  Notice  of  approved  TMbal-State 

Compact 


Punuant  to  25  U.S.C  2710,  of 
the  Indian  Gaming  Regulatory  Ad  of 
1968  (Pub.  L  100-497),  the  Secretary  of 
the  hiteiior  shall  publish,  in  the  Faderal 
lagialar,  notice  of  qipioved  Ttibal-State 
Compeds  for  the  purpoee  of  engaging  in 
Class'  in  (casino)  ganmling  on  Indian 
reservations.  The  Asdoiant  Secretory — 
Indian  Afiairs,  Department  of  the 
Interior,  through  her  delMBted 
authority,  has  approved  the  Tcibel-State 
Clasa  m  Gaming  Compod  between  the 
Puyallup  Tribe  of  Indians  and  the  State 
of  Waaldngton,  which  was  executed  on 
May  28, 1996. 

DATES:  This  action  is  eOsdiva  July  23, 
1996. 

FOR  niRTHER  MFORmATKM  CONTACT: 
George  T.  Skiblne,  Director,  Indian 
framing  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington.  DC  20240, 
(202)  219-4068. 

Dated:  July  12, 1906. 
Ada  E.  Dear, 

AmiHanl  Secmat^— Indian  ^faln. 
(FK  Doc  9e-ia«20  Fllsd  7-22-W:  8:45  am) 


reaaatioD  and  public  purpoaes  undot 
the  above  Ad  and  under  serial  number 
WYW  0200621,  is  hereby  terminated  as 
it  affsds  the  following  described  lands: 

Slaft  Priadpal  Msidlaa 
T.  14  N.,  R.  70  W., 

Sec  2S.  kit  2,  SW%. 

The  Baa  dascribad  ooBtaiiia  238.29  aoaa  In 
Laianiie  County. 

2.  Pursuant  to  regulations  at  43  CFR 
2091.2-2(b),  mineral  interests  leseiwd 
by  the  United  States  in  ooonedian  with 
the  conveyance  of  public  lands  under 
the  Recreation  and  Public  Purpoaes  Ad. 
remain  segregated  from  the  miniiig  laws 
pending  the  issuance  of  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

Dated:  July  16. 1908. 


Btiraau  Of  Land  I 

IWY-«»-19eO-00;  W>ew*ig  OBMSai] 

Realty  Action:  Tannlntlon  of 
RacfaaiSon  and  PiAMo  Pufpoaao 


r:  BLM,  Interior. 
ACTION:  Classification  termination. 

auMMART:  This  rader  terminates  a  BLM 
claaoification  afiscting  238.29  actaa  of 
public  land  near  Qwyiamia,  Wytming. 
Cm»TNf  DATK  July  23, 1996. 
FOR  FURTMR  MKRMATm  CONTACT; 
Tamara  Gartadi,  Reeky  Specialist. 
Wyomii^  State  OfBoe,  BLM.  5353 
Yelknvatone  Rood,  Ghayenne,  Wyoming 
82009. 307-775-6115. 

By  virtue  of  the  authority  vested  in 
the  Secntary  of  the  bitorior  by  the 
Reoeation  and  Public  Puipoaea  Ad  of 
June  14, 1926,  as  smended:  43  U.S.C 
809;  869-4;  it  is  ordered  es  followa:  1. 
Pursuant  to  the  legulatians  in  43  CFR 
20gi-7-l(bK2)  and  the  authority 
delegated  to  me  by  BLM  Manual  Secdon 
1203  (48  FR  85),  the  classification 
dedslan  of  April  26, 1962,  which 
classified  the  land  as  suites  for 


htdtfOffkm. 

(FR  Doc  96-18591  Filed  7-22-4e:  t.-4S  sm) 


IAZ-040-71S2-60-6BS7;  AZA  am] 
NoM09  of  bllMIt  To  AHMno  VW  SflnOra 


AOOlcr:  BuiMu  of  Lud  MuugHiMOt. 
AcnON:  Notice. 


;  The  following  lands  in 
r«»«*i«.  County,  Aiizona  hove  been 
found  to  meet  the  criteria  for  aale  imder 
Section  203  of  the  Federal  Land  Policy 
Management  Ad.  The  Safloid  OUaUi 
Roeouroe  Manaoament  Plan  will  be 
amended  by  adding  theae  lands  to 
Appendix  5.  Lands  that  Meet  Federal 
Land  Policy  end  Management  Ad 
Requirements  Cor  Sale. 

GUa  ari  Salt  Uw  MacUtaa.  ArllMe 

T.  23  S..  R.  24  E.. 

Sac  10.  lots  7  to  10.  lachuivs,  WVtNB%, 

SW%NBV.; 
Sac  It;  lots  4  tbioagh  8,  inchnive,  Vh. 

NBVtSBVi. 

auawjMBlTART  aif  ORMATWII.  Thaee 
lands  ore  propoeed  for  sale  to  Phelps 
Dodge  Corporation  (published  at  61  FR 
6297).  Intarssted  p^ies  may  submit 
ooauneats  to  Area  Manager,  T^icsoo 
Reeource  Area  Office,  12681  East 
Broadway  Boulevard.  Tucson.  Arlaoaa 
85748  until  August  22, 19960. 

FOR  BPORMATION  CONTACT!  Bill  Auby, 
Gaologiat,  BLM.  Tucson  Raaouroe  Area 
Office,  tele{Jione  ntimbar  (520)  722- 
4288. 
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Ouwkjulyli.  ISM. 
IWau*  D.  Tai^, 

A£ting  District  UanagBr. 

IFR  Doc  9e-MS7«  FUad  7-Z2-«Si  MS  am] 


7127.  Wiittan  cooiinants  ihould  be 
■ubmittsd  by  Augiut  7, 1986. 


KiM  f  HJfcmdoH  Ml  Pfoduofion 

Pft98nM^  JHpCf  OOllfl^fi  TflMSf 

AviHMMiy  Of  Ptan  ot  Oimvmors  snd 
EnvwOiWMfittl  AflMeoniein  DnMfiQ  wi 
FiphmlDfy  .OB  Wen 

Notice  is  hsnby  given  in  accoiduice 
with  Section  9.52(b)  of  Htle  36  of  the 
Code  of  Pedenl  Regulatioiu,  Part  9. 
Subpart  B,  that  the  National  Paric 
Service  ha*  received  from  Kriti 
Explontion  k  Production  Company  a 
Plan  of  Operations  for  the  continu^ 
operation  of  four  oil  wells  and 
associated  production  equipment  in  Big 
Thicket  National  Preserve,  located 
within  Jasper  Coimty,  Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  tliis  notice.  The  documents  can. 
be  viewed  during  normal  business  hours 
at  the  Office  of  the  Superintendoat,  Big 
Thicket  National  Preserve.  37BS  Milam 
Street.  Beaumont,  Texas.  Copies  can  be 
requested  horn  the  Superintendent  Big 
Thicket  National  Preserve,  3785  Milam, 
Beaumont,  TX  77701. 

Dated:  July  16. 1M6. 
■kkwdrreianaa. 
Suparintendbirt,  Btf  ThJcket  NoOooal 


IFR  Doc  ge-lB«Sl  Pllad  7-22-96;  S:4S  am) 
■uan  oooi  ota-n-H 
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Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
17, 1996.  Pursuant  to  §60.13  of  36  CFR 
Part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127,  Washington,  DC  20013- 


AcOp^KmfmaftlmNatloaUBtgtttir. 


Rockspriags  Shotgun  Row  Histwic  District 
(Shotgun  Houses  of  Athens— Clacke 
CooBty  MPS)  433— M7  Rocksprings  St, 
Athens,  86000675 

Hawrk  Ceiiaty 

Hurt— Rives  Plaslatloo,  Addraas  RsftiictBd. 
Sparta  vidnity,  86000674 

ILLINOiS 

FnltDii  Ceaaly 

Odd  Fsllom  Opafs  Block,  Jet.  of  Main  and 

Madianic  Su.,  SW  ooraar,  EUisvilla, 

96000876 

KENTUCKY 


VilaaCnmty 

Region  Nine  Training  School,  611  Sheridan 

St..  Eagle  Rivar,  96000890 

In  order  to  assist  In  the  praaervatioDofdia 
ioUowiag  property,  the  comment  panod  haa 
boea  ivalved: 

KHODEISLAND 

BrWelCeuly 

O'Sannon  Mill.  90  Bay  Spdng  Ave., 
Baningtoo.  96000891 

IFR  Doc  96-18594  Filed  7-22-96: 6:45  am] 


Cold  Oak  Sbeltar  [tSLESO).  Address 
Rastrictsd,  Zachaiiab  vicinity.  96000677 

Pina  Crsit  Sheltar  (15LE70),  Addiess 
Rastrictad,  Zacharlah  vidnity.  98000678 

MARYLAMI 


Caatjr 

Ptitchard,  Dr.  WUliam  B.,  House,  29»B«  Mks 
Rd.,  Princess  Anna  vicinity.  96000879 

Wicofaico  Coanty 

Honeysuckle  Lodge,  1601  Camdan  Ave.. 
Salilboiy,  96000880 

MONTANA 

Maseola  Caonty 

Bluebird  Buildilig.  220—224  N.  Higgins  Ave., 
Missoula,  96000881 

OHIO 

Hancock  CetiBty 

Marlon  Township  School  District  No.  3, 8884 
Co.  Rl.  236.  Findlay  vidnity.  96000883 

SdaloCaaaly 

Zottman  House,  11  OSneta  St,  Portsmoudi, 
96000682 

RNNSYLVANIA 


Rhosds  Hooaslead  (New  Hope  MRA)  102— 
106  W.  Bridge  St,  New  Hojpe,  85003655 

UTAH 

Salt  Lake  Cajrtj 

AQsop— Jansen  House  (Sandv  City  MPS) 

8829  S.  400  East  St..  Sandy.  96000885 
Bataman  Agriculture  end  Oevelopmant 

Company  (Sandy  Qty  MPS)  198  E.  8760 

South  St,  Sandy.  96000888 
Gushing,  Ernest  and  Sadie,  House  (Sandy 

Qty  MPS)  60  E.  Pioneat  Ave.,  Sandy, 

96000887 
Dobbs,  Emma  OUve,  House  (Sandy  City  MPS) 

578  E.  8885  South  St,  Saiidy,  06000869 
Mattson,  John  snd  Mary,  House  (Sandy  Qty 

MPS)  239  E.  Main  St,  Sandy,  96000888 


ProptMWt  BtNindvy  AdludnMnt  of 
Otympte  NMtoiMl  PartQ  Esehang*  of 
Laid*  In  CWtan  and  MMon  CounUoa, 
Waihlnoion 

action:  Notice  of  leelty  actioo  on 
proposed  boundary  adpistment  and 
lands  exchange. 


:  The  National  Park  Service 
(NPS),  the  Sute  of  Washington  (State) 
and  the  Qty  of  Tacoma  (Tacoma)  are 
proposing  a  lands  excliange  pursuant  to 
the  Act  of  October  23,  1992,  Fhiblic  Law 
102-436  (106  SUt.  2217)  and  the  Act  of 
July  15, 1968  (16  U.S.C.  460  l-22(b)). 
also  in  accordance  with  the  Act  of  June 
29, 1938  esUblishing  Olympic  National 
Park  (16  U.S.C  251)  as  amended 
Federal  lands  within  Olympic  National 
Park  (ONP)  are  authorized  for  disposal 
to  Tacoma  for  operation  of  the  Lake 
Cuslunan  hydroelectric  project  The 
boundary  of  ONP  would  be  adjusted  to 
delete  these  disposed  federal  lands.  In 
exchange,  the  United  States  (U.S.)  will 
acquire  State-owned  lands  within  the 
boundaries  of  ONP  to  be  provided  by 
Tacoma. 

SUPPLEMENTARY  MTOMIATION:  An 
environmental  assessment  for  this 
project  was  completed  in  July  1994, 
resulting  in  a  Finding  of  No  Significant 
Impact  on  February  16, 1996. 

The  following  described  federal  lands 
are  being  proposed  for  disposal  by  the 
U.S.  and  proposed  for  deletion  from  the 
boundaries  of  ffl^: 


Township  23  North,  Range  5  West 
Tract  37  in  unsurveyed  Sectioos  3  and  4. 
Containing  29.83  actes,  nxve  or  less. 

In  exchange,  the  U.S.  will  acquire  ths 
following  d^cribed  lands: 

WilUnane  Maridiaa 

Township  30  North.  Range  10  Wast, 

Section  26:  NWV.  NWVii,  and 
Township  28  Noitb,  Range  15  West, 

Section  36;  NVi  NE'/4  NEV.  SWV,. 

The  above  lands  aggregating  45  acrea,  mora 
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The  lands  to  be  oxdianged  have  been 
detennined  lo  be  of  equal  value. 

Hiia  lands  exduuifle  and  boundary 
adjustment  is  being  proposed  to 
t»r»Umim  Tsconu's  Operation  of  the  Lake 
Cuahman  hydroelectric  project,  whidi 
periodically  intmdates  the  above  fisderal 
land  within  O)^.  Management  of  these 
lands,  ahhougii  being  conveyed  to 
Tacoma  and  being  lemoved  from  the 
boundary  of  ONP,  will  continue  to 
Include  public  access  and  resource 
protection  through  a  management 
agreement. 

The  exchange  also  provides  for  the 
U.S.  acquisition  of  State  lands  within 
the  boundaries  of  ONP,  which  will  be 
administered  by  NPS.  Acquisition  of 
these  lands  will  provide  protection  to 
valuable  wildlife  habitat,  wildemeas, 
cultural  and  recreational  resources 
within  ONP. 

There  are  no  leases  or  permits  to  other 
third  parties  affecting  the  faderal  lands 
propcned  for  disposai  These  lands  have 
been  suiveysd  for  cultural  resinirces  and 
thraatened/endangend  spades  and 
bund  suitable  for  disposal  given  the 
mitigatimi  measures  provided  by 
agfosanenL 

nnmCR  MFOnUTKM  AND  OOHMBiTS: 
Mora  detailed  infoimatlon  on  this 
propoeed  action  may  be  obtained  from 
the  Superintendent,  Olympic  National 
Paric,  600  East  Park  Avenue,  Port 
Angeles,  Washington  98362-6789. 
Public  comments  will  be  accepted  for  a 
period  of  45  calendar  days  from  the 
publication  date  of  thia  notice. 
Comments  should  be  sent  to  the 
Superintendent,  Olympic  National  Park 
at  the  above  address. 

In  ths  absence  of  any  subsequent 
action  to  modify  or  vacate  the  proposed 
exchange  and  boundary  adjustment,  this 
realty  action  to  proceed  with  the 
exchange  and  boimdary  adjustment  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Datad:  July  12, 1906. 
WUUaaaCWailaBe. 

Deputy  Held  Dinctor,  Pacific  West  Plshr 
Ana, 
IFR  Doc  96-18690  FUad  7-22-96;  6:45  ami 
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Notfooof  LfldjiHQ  of  ConMfrt  Oacivo 
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1996  with  the  United  States  District 
Court  for  the  District  of  South  Dakota. 
The  piopoaed  consent  decree  resolves 
the  United  States'  claim  for  past 
rasponse  costs  at  the  Traub  Battery  and 
Body  Shop  Superfund  Site  pursuant  to 
Section  107(al  of  the  Comprehansiva 
Enviroiunental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CQtCLA").  as  amended,  42  U.S.C. 
9607(a).  Under  the  tenns  of  the  consent 
decree,  the  Settling  Defendants,  Exide 
Corp<ffation,  Oaham  Tire  Company,  J.C 
Peimey  Co.,  Inc.,  K-Mart  Corporation, 
John  Monell  &  Co.,  Inc.,  and  the  South 
Dakota  Department  Of  Tiansportation, 
will  pay  the  United  States  the  sum  of 
$313,0(X)  in  settlement  of  the  United 
States'  past  response  cost  claim  for  costs 
incuiied  by  the  United  States  in 
connection  with  the  cleanup  of  lead- 
contaminated  soils  at  the  Traub  Battery 
and  Body  Shop  Superfund  Site  (the 
"Site")  located  near  Sioux  Falls,  South 
DakoU. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  shoidd  be 
addresaed  to  the  Asaistant  Attorney 
General  for  the  Environment  and 
Natural  Reaoiui»s  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  Unitad  States  verstis 
Exide  Corpomtion  et  a].,  DO  J  Ref.  190- 
11-2-1139. 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natural  Resources  Division,  Denver 
Field  Office,  999  IBth  Street,  North 
Tower  Suite  945,  Denver,  Colorado, 
80202  and  at  the  Consent  Decree 
Library.  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  propoeed  consent  decree 
may  be  obtained  in  person  or  by  mail 
bom  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor.  Washington, 
DC  20005.  In  requesting  a  copy,  please 
lafer  to  the  referenced  case  and  eni:lo8e 
a  check  in  the  amount  of  S4.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  library. 
WalkarSalth, 

Deputy  Chief,  Enrironinenlal  Enfonemmt 
Section. 
mt  Doc  96-18683  Filed  7-22-96;  8:45  ami 


Companoollofii  and  UiMlty  Act 

Notice  is  her^y  given  that  a  proposed 
consent  decree  in  United  States  versus 
Exide  Corporation  et  al..  Civil  Action 
No,  CA  94-4086,  as  lodged  oo  July  10. 


Notfco  of  LodQlnQ  of  Conoont  Daofoo 
Punuant  to  «w  Ctaan  WMMr  Act 

In  accordaniss  with  Departmental 
Policy.  28  CFJt  50.7,  notice  is  hereby 
given  that  a  consent  detsee  in  United 
States  V.  Bon  Brown  d/b/a  Ron  Brown 


Demolition  Service  and  Rain 
Construction  Company.  No.  &-3-04- 
330  (S.D.  C8iio),  was  lodged  with  ths 
United  States  District  Court  Cor  the 
Soulhani  District  of  Ohio  on  July  3, 
1996. 

The  pnmoaad  consent  decree 
concams  alleged  violations  of  ths  CHaan 
Water  Act.  33  U.S.C.  1311.asaresuhof 
the  diacjiaige  of  fill  material  onto 
portions  of  property  located  in  Clark 
Cotmty,  Ohio,  which  are  alleged  to 
constitute  "watos  of  the  United  States." 
The  consent  decree  (1)  requires  Ron 
Brown  and  Rain  Construction  Company, 
Inc.,  to  refrain  from  further  unpermitted 
discharges  at  the  wetland:  (2)  requires 
Ron  Brown  to  remove  all  illegally- 
placed  fill  within  a  five-year  peiiad  and 
to  dispose  of  the  fill  in  an 
enviroiunentally  appropriate  manner; 
and  (3)  reqtiires  Rain  Construction 
Company,  Inc.,  to  peribnn  Ron  Brown's 
fill  removal  obligations  if  he  is  unable 
to  do  so. 

Ths  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notioe.  Comments  should  be  sddressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Attention:  Michael  J.  Zevenbergen,  10th 
ft  Pennsylvania  Avenue,  N.W..  Room 
7216— Main  Building,  Washington.  O.C 
20530  and  should  refer  to  Uitlted  States 
V.  Aon  Brown  d/b/a  Ron  Brvwn 
Demolition  Service  and  Rain 
Construction  Company.  DJ  Reference 
No.  90-5-1-6-600. 

The  consent  decree  may  be  examined 
at  the  Clerk's  Office,  United  Stales 
District  Court,  Federal  Building,  200 
West  2nd  Street,  Ninth  Floor,  Dayton, 
Ohio,  45402. 


Acting  Cbi^,  Emfimnmetttalflefenm  Section, 
Snvironinent  and  Natural  Resources  Division. 
tJ.S.  Deportment  offustice. 
IFR  Doc  96-16884  Filed  7-22-98: 8:45  am) 


Notloo  Pimttant  to  tfia 


Act  of  1982— feitor  Company 
CoHatomton  for  AMa  Onig 


Notice  is  hereby  given  that  on  Jime 
26, 1996,  pursuant  to  SacttOQ  6(a)  of  the 
National  Cooperative  ResaBn:h  and 
Production  Act  of  1993,  IS  U.S.C  4301 
et  tea.  ("the  Act"),  Inter  Company 
Colluxuation  for  Aids  Drug 
Develo|Hnant  (The  Collaboiration)  filed 
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wiittan  Dotificaticins  simultanaously 
with  the  Attorney  General  and  the 
Fedanl  Trade  Commission.  The 
notificatioDs  were  Gled  for  the  puipoae 
of  invoking  the  Act's  provisiaQS  limiting 
the  recovery  of  intitnut  pleintifb  to 
actual  damages  under  specified 
dicumstanca*.  The  following 
companies  (including  their  affiliates  and 
^ubddiaries)  are  parties  to  the 
CoUaboratian:  AB  Astra.  Sodertalte, 
SWEIXN:  Agniron  ntannaoeutiGala, 
Inc.  La  K>Ua.  CA;  A]I  PHARMA  USA. 
Inc..  Teaneck,  hQ;  Bayer 
Aktiengeaallsrhaft.  Levsrkuaen. 
CZIOtANY;  BOehringer  Ingslhaim 
niarmaoeuticals.  Inc.,  Ridgefiald.  CT: 
Brijtol-Myen  Squibb  Company,  New 
Ymfc,  NY:  Bristol-Myen,  Squibb 
Holdings,  Limited,  Icbmham,  Uxbrldge. 
ENGLAND:  Brlstot-Myers,  Squibb, 
Bruseels.  BELGIUM;  Bristol-Myen, 
Brussels.  BELGIUM:  Bristol-Mysn 
Squibb  Canada.  Inc.,  North  York. 
Ctatario,  CANADA:  Bristol-Myen 
Squibb  Pharmaoauticals,  UnUted. 
Middlesex.  ENGLAND:  Bristol-Myers 
Squibb  &A..  Paris,  FRANCE:  Bristol- 
Ktyen  Squibb  Gjn.bil.,  Munich. 
GERMANY;  Bristol-Mysn  Squibb 
S.pA.,  Rome,  ITALY;  E.R.  Squibb  ft 
Sons,  Inc.,  Princeton,  NJ;  E.R.  Squibb  & 
Sons  Limited,  Middlesex.  N);  Mead 
Johnson  k  Company,  Evansville,  IN: 
Squibb  Corporation,  Princeton,  N};  Qba- 
Geigy  Limited,  Basel.  SWITZERLAIQD: 
The  DuPont  Merck  Pharmaceutical 
Company,  Wilmington,  DE:  Cilead 
Sciences,  Inc.,  Foster  Qty,  CA:  Glaxo 
Wellcome  Inc.,  Research  Triangle  Park. 
NC:  Glaxo  Wellcome  pIc.  London, 
ENGLAND;  The  Wellcome  Foundation 
Ltd.,  London.  ENGLAND:  Glaxo 
Wellcome  Inc.,  Mississauga.  Ontario, 
CANADA.  Hoechst  Ag,  Frankfurt  am 
Main.  GERMANY;  Hoechst  Marion 
Roussel  Inc..  Kansas  City.  MO;  HoRman- 
La  Roche  Inc.,  Nutley,  NJ;  F.Hoffinan- 
LaRoche  Ltd.,  Basel,  SWITZERLAND, 
Merck  k  Co.,  faic.,  Whitehouse  Station, 
NJ;  PBzer  Inc..  New  York,  NY; 
Phaimacia  &  Upjohn  Company, 
Kalamazoo.  MI;  Sigma-Tau  S.pA., 
Pomezia  [Rome),  ITALY;  SmithKline 
Beecham  pic,  Brentford,  Middlesex, 
ENGLAND  and  Triangle 
Pharmaceuticals,  inc.,  Durham.  NC 

The  parties  to  the  CoUaborstian  will 
exchange  scientific  research  aiKl 
development  data  on  HTV  antiviral 
drugs  and  HIV  antiviral  compounds  for 
comparative  and/or  concomitant  AIDS 
research  and  development  and  to 
develop  standardized  preclinical  testing 
procedures,  essays,  and  other  standards 
and  tests  for  HiV  antiviral  compounds. 
The  parties  will  coordinate  a  number  of 

rlini/ml  tzlals  of  diffsreot  rrwihiiTi^f^ong 


of  multiple  antiviral  drugs 
recommended  by  the  CoUaboratton's 
CUnical  Trial  Sidicammlttee.  The  trials 
will  be  oooducted  by  dinical  research 
oiganixations  selected  by  the 
CoUaboratian,  pursuant  to  a  protaool(s) 
approved  by  Uie  Collaboraticm  that  will 
permit  the  systamstlc  and  rapid 
evaluatian  of  multiple  drug 
combinations.  Membership  in  the 
Collabontion  remains  open,  and  the 
Collabocation  intends  to  file  additional 
written  noUficatians  disclosing  all 
changes  in  membership. 
K.1 


Dinctor  of  Operations,  Antitrust  Division. 
fFR  Doc  «»-18aa0  Filed  7-22-06;  8:4Sam) 


Coopsntfvs  RMMfCh  md  Productfon  • 
Act  ol  1903:  Air  Products  and 
Chantlcalai  Inc. 

Notice  is  hereby  given  that,  on  June 
13. 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Ptoductian  Act  of  1993,  IS  U.S.C  4301 
et  seq.  ("the  Act"),  Air  Products  snd 
Chemicals,  Inc.  has  Bled  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objective  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  Involdng  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
drtnnnstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Air  Products  and  Chemicals,  Ina, 
Allentown.  PA:  L'Alr  Liquide.  Sodete 
Anonyms  Pour  L'Etude  et 
L'Exploitation  Des  Procedes  Georges 
Claude,  Paris,  FRANCE:  and  Zeochem, 
J. v..  Lonlsvllle,  KY.  The  objective  of  the 
joint  venture  is  to  develop,  produce  snd 
share  in  prtxiuction  of  new  adsorbents 
for  the  separation  of  air  to  recover 
oxygen  and/or  nitrogen. 
Ceastaooe  K.  Rofaiiwoa, 
Dinctor  of  Operations,  Antitrust  Division, 
IFR  Doc  96-18678  FUed  7-212-46: 8:45  am) 
Baum  oosi  44is-si-ii 


Notio*  Purainnt  to  tlM  Natienai 
CoaparMhia  Raaaafdi  and  Productton 
Act  of  1993;  Cafato  TatovWon 
I  atKif atot1aa>  hic 

Notice  is  hereby  given  that,  on  April 
23.  1996.  pursuant  (o  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
el  seq.  ("the  Act"),  Cable  Television 
Laboratories,  Inc.  ("CableLabs")  has 


Bled  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  to  the 
memberahlp.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  rscovery  of 
sntltTust  plalntiSi  to  scttial  damages 
under  specified  tdrcumstances. 
Spedflcally  the  following  company  has 
joined  CsbleLabs: 

Summit  Communications,  Inc., 
BeUevua,  WA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  CableLabs.  Membership 
remains  open  and  CableLabs  intends  to 
file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  August  8, 1988.  CableLabs  filed  iU 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Kaglstar  punuant  to  Section  8(b)  of  the 
Act  on  Smtember  7, 1988  (S3  FR 
34563).  The  last  notification  with 
respect  to  memberahlp  rhengns  was 
Bled  with  the  Department  on  December 
7, 1994.  A  notice  was  published  in  the 
Federal  B«gi«*-i-  pursuant  to  Section 
6(b)  of  the  Act  on  March  23, 1995  (60 
FR  15307).  Corrections  (o  the  December 
7. 1994  Sling  were  published  on  July  25, 
1905  (60  FR  38056)  and  on  April  30. 
1996  (61  FR  19089).  The  last 
notification  with  respect  to  memberahlp 
changes  was  filed  with  the  Department 
on  August  2. 1995.  A  notice  was 
published  in  the  Federal  Register 
pursuant  to  Section  6(b)  of  the  Act  on 
June  5,  1996  (61  FR  28596). 
lK.1 


Director  of  Operations,  Antitrust  Division. 
(FR  Dix:.  90-18678  Filed  7-22-46:  8:45  am) 
aaian  OOOE  «is«-M 

Node*  Purauant  to  tha  NaUenal 
CooparaUva  Raaaardi  and  PraduetkMi 
Act  of  1993;  Tha  Frame  (May  Fonim 

Notice  is  hereby  given  that,  <m  July  1, 
1996.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
St  seq  ("the  Act"),  the  Frame  Relay 
Forum  ("Forum")  has  filed  written 
noUfic^ons  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  of  the  Forum  are  as  follows: 
Global  One,  Paris,  FRANCE;  and 
ViaDSP,  Inc.,  Concord,  MA.  OSIooosult 
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GmbH.  Vienna,  AUSTRIA  has  Joined  as 
an  auditing  member.  The  fbllowdnc 
companies  have  ceased  to  be  members 
of  the  Forum:  Amoco,  Chicago,  IL;  BT 
Telecommunications,  Madrid,  SPAIN: 
CrossComm,  Gdansk.  POLAND: 
Computerm  Corporation,  Pittsburgh, 
PA:  DSC  Communications  Corp.,  Piano, 
TX:  France  Telecom/Transpac,  Paris, 
FRANCE:  Fujitsu,  Raleigh,  NC;  Genetal 
Instrument.  Halboro,  PA;  GTE  Irving, 
TX;  Home  Savings  of  America. 
Irwindale.  CA:  Kasten  Chase. 
Mississauga.  Ontario,  CANADA;  Novell, 
San  Jose,  CA;  PresUcom,  St.  Hubert, 
Quebec,  CANADA:  Siemens  Strombei^ 
Carlson,  Boca  Raton,  FL;  Tandem 
Computers,  Cupertino,  CA:  Tekelec, 
Calobasas,  CA;  and  US  Robotics.  Skokie, 
IL. 

No  other  changes  have  been  made  in 
either  ttie  membership  or  planned 
activity  of  the  joint  venture. 
Membership  in  this  venture  remains 
open.  The  Forum  intends  to  file 
additional  written  notificatiotu 
disclosiiig  all  membership  chanms. 

On  Apnl  10, 1992,  the  Forum  Died  its 
original  notification  pursusnt  to  section 
6(a)  of  the  Act  The  Department  of 
Jtutice  publiahed  a  notice  in  the  Federal 
Register  pursusnt  to  §  6(b)  of  the  Act  on 
July  2, 1992  (57  FR  29537).  The  last 
notification  was  filed  on  April  29, 1996. 
A  notice  was  published  in  the  Federal 
Register  on  May  IS,  1996. 
■  K.I 


Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-18678  Piled  7-12-96:  8:4S  ami 

sauie  ooec  uw-si-it 


Nodca  Purauant  to  tha  National 
Cooparadwa  Raaaardi  and  Production 
Act  of  1993  Conaorthim  for  Intalllgant 
Large  Afaa  Prooaaalng 

Notice  is  hereby  given  that,  on  June  7, 
1996,  pursuant  to  section  6(a)  of  tiie 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C  4301 
et  seq.  ("the  Act"),  the  Consortiiun  for 
Intelligent  L.arge  Area  Processing 
("CILAP").  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  drcimistances. 
Specifically,  the  changes  are  as  fallows: 
ACSIST  Associates,  Inc..  wss  acquired 
by  Johnson  Matthey,  Inc.,  which  is  a 
wholly  owned  subsidiary'  of  Johnson 
Matthey  PLC.  As  a  restilt  of  the 
acqtusition,  ACSIST  Associates,  Inc. 
was  renamed  Johnson  Matthey 


Semiconductor  Packagn,  be, 
Miimeapolis,  MN. 

No  other  changes  have  been  made  in 
eithw  the  membership  or  planned 
activity  of  the  joint  venture.  CILAP 
intends  to  file  addititmal  written 
notifications  disclosing  all  membership 
changes. 

On  May  23, 1995.  CILAP  Bled  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  13, 1995  (60  FR 
57021). 

Censtanra  K.  BiiMssssi. 

Director  cooperations.  Antitrust  Divisioiu 

IFR  Doc  96-18682  Filed  7-22-96: 8:45  sml 


John  K.  Peters,  light  Helicopter  Tuthuae 
Engine  Company,  Sl  Louis,  MO. 


Ofnctor  ofOpemtkmt,  Antttmst  Oivisian. 
(FK  Doc  98-18681  Piled  7-22-a6: 8:45  am| 


NoUoa  Pmauant  to  Iha  National 
CoopafWflv^Aaaaaroli  and  Productton 
Act  of  1993-LightHailooplar  Tuftiina 
Engbta.Company  Conaorflum 

Notice  is  hereby  given  that,  on  June 
14, 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  IS  U.S.C.  4301, 
et  seq  ("the  Act"),  the  participants  in 
the  Light  Helicopter  Turbine  Engine 
Company  Consortium  have  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  with  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  joint 
technology  and  development  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circtunstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  current  participants  in  the  Light 
Helicopter  Turbine  Engine  Company 
Consortium  are;  Allison  Engine 
Company,  Inc.,  Indianapohs,  IN;  aiul 
AllledSignal  Engines,  Phoenix,  AZ. 

The  nature  and  objective  of  the 
Consortium  is  to  engage  in  collaborative 
research  of  limited  duration  to  gain 
further  knowledge  and  understanding 
within  the  scope  of  a  Technology 
Reinvestment  Program  sdministered  by 
the  Defense  Advanced  Research  Projects 
Agency  (DARPA)  under  Agreement  No. 
MDA972-96-3-0013  for  the  Advanced 
CTP800  Turboprop  for  Surveillance 
Aircraft.  The  purpose  of  the  Cansortium 
is  not  the  production  of  a  product, 
process,  or  service. 

Information  regarding  the  Light 
Helicopter  Turbine  Engine  Company 
Conaortitmi  may  be  obtained  fimn  Mr. 


WoBta  rurauaiH  M  Iha  HaHonal 
Cooparatfva  Raaaardi  and  Praductkxi. 
Ad  of  1993;  Patrolauni  Enviromnantai 
Raaaardi  Forum  Projact  No.  9S  06 

Notice  is  hereby  given  that,  on  Jime 
12. 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Productton  Act  of  1993.  15  U.S.C  4301. 
et  seq.  ["the  Act"),  the  participants  in 
the  Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  95-06, 
titled  "Effects  of  RVP  Reduction  on 
Vehicle  CO  Emissions  During  Las  Vegas 
and  L.OS  Angeles  Winter  Conditions," 
have  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  joint 
researt^  and  development  venture.  The 
notificatiotis  were  filed  for  the  purpose 
of  invcddng  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintifb  to 
actual  damages  under  specified 
circiunstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  current 
participants  in  PERF  Project  No.  95-06 
are:  Chevron  Research  and  Technology 
Company,  Richmond,  CA;  Arco 
Products  Company.  Anaheim.  CA:  Clark 
County  Health  District  of  the  State  of 
Nevada,  Las  Vegas.  NV;  and  Texaco 
Group  Inc.,  Beacon,  NY.  Research  and 
development  work  required  in 
fiirtherance  of  the  Project  is  to  be  carried 
out  by  Chevron  Research  and 
Technology  Company  as  Contract 
Coordinator  and/or  outside  consultants 
and  contractors  selected  by  the  Contract 
Coordinator,  preferably  with  the  review 
and  recommendation  of  the  Technical 
Advisory  Committee  representing  the 
Participants. 

The  nature  and  objective  of  the 
research  program  performed  in 
accordance  with  PERF  Project  No.  95- 
06  is  to  study  the  effects  of  RVP 
reduction  on  vehicle  CO  emissions 
during  Ias  Vegas  and  Los  Angeles 
winter  conditions. 

Participation  in  this  Project  will 
remain  open  to  interested  persons  and 
organizations  until  the  Project 
completion  date,  which  is  presentiy 
anticipated  to  occur  approximately 
December  15, 1996,  but  no  later  than 
December  31, 1996.  The  ParticipanU 
Intend  to  file  additional  written 
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noUficatianU)  diidoaiDg  all  rhangmi  in 
membenhip  in  this  PraiacL 

Infarmatiaa  mg«ii1iiig  puticipation  in 
Petiolaum  Enviianmeiittl  RuMrcb 
Fann  ("PBRT*)  Project  No.  9S-06  may 
be  obtained  ban'Mx.  ]amM  A. 
Rutherfbni,  (Chevron  Research  and 
Tedmology  Company,  Richmond,  CA. 
ri—niiia*^  ».iij.L.-. 
Undet  ofOpentioiu,  Antitnut  DMtlon. 

IFR  Ddc.  gs-iaa77  FiM  7-2a-ae:  1:4$  iBi] 
■um  ooai  «m*-n-a 


OMeaof  JmOm 
Buraw  of  Jusdoi 

|OJP|BM)N&10at| 
MN 1121-ZA41 

I  CftadMl  Alton 


AOBICY:  U.S.  Depattment  of  }uitice. 

Office  of  justice  Programs,  Bureau  of 

Justice  Assistance  (BJA). 

ACIKW:  Notice  of  fund  and  guidance 

availability. 


T:  Tliis  notice  is  to  «nnn.m^  tlja 
avaUafaUity  of  $300  million  pursuant  to 
the  State  Criminal  Alien  Assistance 
Program  (SCAAP),  as  newly  authorized 
under  8  U.S.C  S  1252()].  Under  this 
authorization  states  and  political 
subdivisions  of  states  may  apply  to  the 
Bureau  of  Justice  Assistance  for 
reimbursement  for  their  expenditures 
fartha  iscarceratifln  of  undocumented 
criminal  alioi  islons.  This  notice 
announces  the  availability  of  these 
funds  aikd  of  the  availablUty  of  guidance 
govaming  the  program,  including  the 
applicatioo  Ibnns.  The  guidance  has 
detailed  infofmation  regarding  program 
operation  in  thia  Bscal  year  and  is  being 
mailed  to  carrectional  bdliUaa  in 
potentially  eligible  jurisdictians.  Any 
Jurisdiction  that  does  not  receive  a  copy 
of  the  guidance  and  application  kit  by 
July  20,  lose,  may  obWn  a  copy  \ri 
nrmtarting  the  Bureau  of  Justice 
Assistance  thrtwi^  the  Baeponae  Canter 
below. 

OAlfK  Guidance  will  be  sent  out  to 
eligible  Jtirisdictions  in  mid  July.  The 
rtaaHHiie  for  submitting  application 
materials  ranges  from  late  August  to  mid 
September  depending  on  the  type  of 
applicant  (l.e.  sUte  or  local  juiiadicttan). 
FOt  nrniMBt  MPORMATMM  contact:  The 
Department  of  Justice  Response  Center 


or  Linda  McKay,  SCAAP  Coordinator,  at 
l-«0O-«21-6770. 

wapnamnua  mromKocm:  The 
following  supplemeotaiy  infonnation  is 
provided: 

The  Stats  Criminal  Alien  Assistance 
Program  (SCAAP)  provides  Federal 
assiiitanra  to  states  and  localities  for 
costs  incurred  for  the  imprisonment  of 
undocumented  criminal  aliens  who  are 
convicted  of  felony  offenses.  The  Fiscal 
Year  1986  Omnibus  Appropriations  Act, 
PidkL.  No.  104-134  (April  25. 1996) 
provides  sn  allocation  of  SSOO  milliiDo 
far  payments  under  Title  n,  subtitle  C 
Section  20301 ,  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994,  Pub.  L.  No.  103-322  (September 
13, 1994),  wdiich  amends  Section  242  of 
the  Immigration  and  Nationality  Act, 
codified  at« U.S.C  S 12S2.  This  U  a 
new  legal  authntiiaHon  for  the  program 
from  that  undariying  last  year's 
program,  which  was  goveniad  by  8 
U.S.C  $  1365.  The  new  Ise^ 
authorization  has  resulted  in  many 
rhanges  to  the  progrmn  including  the 
expansinn  of  the  pool  of  eligible 
applicants  from  states  ooly  to  a 
significant  number  of  local  {urisdicUons. 
These  changes  have  required  several 
modiflcatians  in  the  process  to  be  used 
in  Fiscal  Year  1996  to  distribute  SCAAP 
funds.  The  process  is  fidly  «»]il«<»«»»4  in 
theguidance  doctunenL 

The  Bureau  of  Justice  Assistance 
(BJA),  part  of  the  Office  of  Justice 
Programs  (OJP).  wrill  sdminister  SCAAP 
through  a  grants  mechanism  according 
to  the  application  requirements 
contained  in  the  guidance  and 
apphcation  kit.  All  applicants  that 
comply  with  these  requirements  will 
share  in  the  appropriation  based  aa  the 
number  of  incarcerated  aliens  found  to 
be  reimbursable,  their  average  length  of 
incarcentioD,  and  the  coats  of  inmate 
upkeep.  Data  provided  by  applicants  on 
their  potentially  eligible  incarcerated 
populations  will  again  be  verified  by  the 
ImmigraHnn  and  Naturalization  Service 
(INS)  using  s  computerized  matching 
tsdmlque. 

The  application,  verification,  and 
award  processes  are  fully  explained  in 
the  guidance  document  which  is  being 
mailed  to  all  identified  eUgihle 
furisdicUaiu  and  is  available  from  the 
Bureau  of  Justice  Asaiatance. 

Dmetor,  Ainmi  ofJatOa  Attlttanca. 
(FK  Doc  »-uen  FUsd  7-a-ae;  MS  a] 


DCPARmeiT  OF  LABOR 
cinpioyMMit  flfiQ  TrahiinQ 


bivMiigaltom  Ragvdbig  Canmcattotis 
of  ERgMtty  To  Apply  for  WodHr 


Petitions  have  been  filed  with  the 
Secretary  of  I^bor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adfustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigatioiis  pursuant  to  Section 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigattons  is  to  determine  whether 
the  woriurs  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n, 
Oiapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  apprt^riate,  to  the 
detmnination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Prognm  Manager,  Office  of  Trade 
AdjuatnMnt  Assistance,  at  the  address 
shown  below,  not  later  than  August  2, 
1996. 

Inteteated  persons  are  invited  to 
submit  written  commants  regarding  the 
subject  matter  of  the  investlgatiaos  to 
the  Program  Manager,  OfBoe  of  Trade 
Adjustment  Assistatu»,  at  the  address 
shown  below,  not  later  than  August  2, 
1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Pro-am  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  AdministTaUon,  U.S. 
Department  of  Labor,  200  Canstitution 
Avenue.  NW.,  Washington.  DC  20210. 

Sigpsd  St  WashtTiglon.  DC  this  atfa  day  of 
July.  IMS. 

AcOni  Program  Mana^,  Policy  tr 
Bnmploymaa  Sarvicm.  Ofpa  ofTludt 
A^uttBiml  AsMiikuwt. 
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Bidannann  Industries  (Wins) 

Pkmeer  Cut  Stock.  Inc  (Wkrs) 
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I.C.I.  Exptoeives  (OCAW) 
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W  and  J  RtvBS  (Co.) 
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Sububan  Apparel  (UNITE) 

neinington  Fireanra  Co.  (Ca) 

DM  IV.  Inc.  (Co.)  
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Engine  naUili 
EjflofVHon  olOi  and 
Rgurinaa. 

Conugalad  Shipping 
Rkigs  tor  CoHae  Polt. 
CHkkan^  ApparaL 


OMWd  Products. 
Laixxalonr   Specimen 


Handfeig   Equlp- 


Pslroleuni  Products. 

Cnjde  0«/Natural  Gas. 

Ladtaa'  Oraasas,  Suts  and  Oportaswar. 

Ramanuiactuiad  Wood  Products. 

Tiadors. 

Ladtos*  Spoitswesr. 

Cotton  Ysm. 

Qraan  Hantnood  LunMr. 

ChUWB  Wear  Hdqrs. 

Lkiaw  Mokn,  Bonded  Magnetic  Assen<>. 

Men^  Diaea.  Casual  and  Wortc  SMits. 

WoodWindowUnkB. 

Laeiss' KnX  and  Woven  QaimamB. 

Womanrs  Blazers  end  Vaab. 

Lacfaa'  Skkts  and  Parts,  Drosssi. 

Rayon  Fabic. 

Po^ester  Fabrkx 

Sportswear. 

Men's  and  Boys'  Tee  SNrtB. 

Computer     Storage    Oevtoes, 

Assem. 
Blasting  Cape. 
Man's  StiMs. 

Man's  Ladtas-  and  CNUrens'  CtoMng. 
Jel  Engins  Parts. 
Wool  Coats. 
Rrearms. 
Children's  Ctolhing. 
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Easton  CompoaHw,  Inc  EMton 
Compoaltta  Manufadurbio,  Inc.. 
Easton  Aluminum  Inc  San  DIago,  CA; 
Amandad  Cartmcalion  Ragardlno 
Eligibility  to  Apply  tor  Workar 
Adjualmant  AaaManoa 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  die 
Department  of  Labor  issued  s 
Certification  of  Eligibility  to  Apply  for 
Worker  Adiustment  Assistance  on 
March  27, 1996.  applicable  to  all 
%vorkers  at  Easton  Composites,  Inc.  and 
Easton  C:omposites  Manufacturing.  Inc. 
located  in  San  Diego,  Califomia.  The 
notice  was  published  in  the  Federal 

r  on  April  9. 1996  (61  FR  W832). 


At  the  request  of  the  State  Agency,  the 

Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Workers 
of  the  subject  firm  are  engaged  in  the 
production  of  composite  sports 
equipment.  New  findings  show  that 
some  of  the  workers  of  Easton 
Composites,  Inc.,  and  Easton 
Composites.  Mfg..  Inc.,  had  their 
unemployment  insurance  (Ul)  taxes 
paid  to  Easton  Aluminum  InoThe 
Department  is  amending  the 
certification  to  properly  reflect  this 
matter. 

The  amended  notice  applicable  to 
TA-W-31.  738  is  hereby  issued  as 
follows: 

All  worken  of  Easton  Composites,  Inc.  and 
Easton  Composites  Manufacturing.  Inc.  and 
tfaoM  workns  of  Easton  AlumiDuro,  Inc 
engsgsd  in  omployment  related  to  tlie 
productiac  of  camposite  sports  equipment, 
who  iMifm**  totally  or  partially  separated 
£rom  emptoyment  on  or  after  December  4, 


1994  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  TiBde  Act 
of  1974. 

Signed  at  Weahington,  D.C  (his  3rd  day  of 
July  1996. 
CarttslLKssesr. 

Acting  Progrom  Manager,  Policy  and 
Reemployment  Services.  Office  of  Tmde 
AdjUMtment  Assistance. 
[PR  Doc  96-18628  Filed  7-22-96;  8:45  ami 
saum  cooa  «»«-«i 


[TA-W-32.347] 

Faaco  Consumar  Products; 
Fayattavllla,  North  Carolina;  DIamissal 
of  Application  (or  Raconsidaration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Fasco  l^nsumer  Products.  Fayetteville, 
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Nocth  Ciioliiu.  The  review  indicated 
that  the  appUcatian  contained  no  new 
subitantlal  infonnation  which  would 
haw  importantly  on  the  Deportment'* 
datanninatian.  Therefore. '"«"'«—'  of 
tbeappUcatioD  was  isiueicL 
TA-W-a2,947;  Faaco  Coniimiar 


Fayettavilla.  North  Cenhna  Ouly  U, 
1996) 

Sipwd  M  Wathington,  D.C  tU<  ISth  day 
ofhily.isaa. 
BaiiinT.Klh. 

AetiagPngram  Minaggr,  Policy  & 
Ktm^loxnimt  STiricm.  Offlca  afTndt 


nOac  W-IMM  ni«i  r-za-oe:  S:45  na] 


WofMnof  Nrily 


To  Apply  lof  Worinr 


la  accsfdanoa  with  SacUoB  223  of  dia 
Tnade  Ad  of  1974  (19  USC  2273)  tb* 
DapaiiBHnt  of  Labor  iaaued  a 
Cartlflcatian  of  EUglbUity  to  Apply  for 

WnriMT  AHjmmmnt  A.«l.«.m»  >-■  Apt] 
IS,  1996,  applicable  to  all  woikan  of 
Kmdall  Haalthrare  Pioducts  Company 
locatad  in  Cumberland,  Rhode  bland. 
Tha  notice  was  published  in  the  PMaral 
laglalv  on  April  29. 1996  (61  FR 
1879S). 

At  tiie  raqueat  of  the  State  agancy,  the 
Dapartmant  levlawad  tba  caitiflcatian 
fcr  wtrtan  of  die  Biib)act  film.  Baaed  on 
omr  flndinoi,  the  Dapartmant  is 
«"— """g  ue  cartificatiaD  to  <n«-»«id^i 
laaaad  woikers  from  Kally  Tamponry 
Sanicaa  and  Interim  Taaiponry 
Sarvicaa,  both  located  in  Cumberland, 
Rhode  laland.  angiged  in  the  production 
of  dispoaable  medical  producia  iar  the 
sul^actflrm. 

Tlia  intent  of  the  Department's 
oartUlcatioo  is  to  inchide  all  woAaia  of 
Kendall  Haalthcara  Products  Company 
adversely  aOacted  by  imports. 

The  amended  notice  applicable  to 
TA-W-32.006  is  hereby  isaued  as 

folloWK 

All  woriom  ofKandall  Haallfacan  Praduds 
Company.  Quiibatlaitd.  Shod*  bland,  and 
basMl  wiakin  of  Kelly  Tampomy  Sarrlcai 
and  faiiailm  Tseiipociuy  Sanies*, 
Cnodwbad,  Shod*  bbnd.  angntd  In  tha 
production  of  dliponblemadkaTpnidiicli 
for  the  Ksndall  Hsalthcare  Product* 
Company,  who  becama  totally  or  paitiaUy 
•apajBled  frcm  smploymant  oo  or  afbr 
Fafaniary  15.  IMS.  na  eligibU  to  apply  far 


adjuatmant  aaatitanca  undar  Sactioo  223  of 
tb*TmdaActafl974. 
Signed  at  Waahlngloo.  DC  tU*  Sth  day  of 

luiriMe. 

CartbLKoaaar. 

Acting  Ptogmm  yanagtr.  Policy  and 

Rmmphyment  Sarvicn,  Offiet  ofTladt 

AdfuttmentAssitiance. 

inc  Itoc.  a«-IM30  Fibd  7-23-a«;  a:4&  am] 


(rA-w-K,i7ai  TA-DMtinq 


KMttiefeyAppmlLLP. 
■ndTampUnMMt^KV; 


A^ply  tof  VtafkHT  A^N'^'^^^rt 


KV 


b  acconbDce  with  Section  223  of  the 
Ttade  Act  of  1974  (19  USC  2273)  the 
Depertment  of  Labor  isauad  a 
Cartificatian  of  BUgOdlity  to  Apply  for 
Worker  Adiustmaot  Aasistanoa  on  April 
29, 1996,  appUcdile  to  all  workan  of 
Kantucky  Apparel  LLP,  located  in 
BurkeeriUa,  Kentudcy.  Tba  notice  was 
pubUahed  in  the  Federal  Sagtalar  on 
May  17, 1996  (61  FR  24960). 

At  the  request  of  the  company,  the 
Dapaitmoit  reviewed  the  certification 
for  woikarB  of  the  sob)act  firm.  New 
informatian  provided  by  the  company 
shows  that  workar  aepaiatians  have 
oocumd  at  the  oocporate  oflioes  of 
Kantucky  i^paial  in  TompUmville. 
Kantucky.  Iiib  workers  provide 
adminiatrativa  and  aupport  services  far 
the  subject  Aim's  denim  )ean  productian 
at  varicHis  locations. 

The  intant  of  the  Depaitntant's 
caitificatian  is  to  inchuie  all  workan  of 
the  auMact  firm  who  ware  advanely 
aflacted  by  inaeased  impoits  of  )auis. 
Aoconllnglv,  the  Dspaltmant  ia 
amending  the  oartifination  to  cover  the 
workers  of  Kentuclgr  Apparel  LLP  in 
Tompkinsvllle,  Kentixxy. 

The  amended  notica  applicable  to 
TA-W-32.178  is  hereby  issued  as 
follows: 

All  workan  of  Kantucky  Apparal  LLP, 
located  in  BmkanflUe  rrA-W-32,17S)  and 
ToupUaaviUa  (TA-W-n32,17«B)  Kannx^ 
who  bacama  totally  or  partially  asiMialad 
tRia  aoployaiaiit  CO  or  aSar  Match  11, 1985 
are  aliglUa  to  apply  far  at^ustmant  asabtanca 
undar  Sactioo  323  of  th*  Tkads  Act  of  1074. 

Sipiad  at  Washii^ton,  OC  thb  Sth  day  of 
)uly  1986. 
CartblCKaaav, 

Acting  fVt}gnun  Mmogar,  ftiUcy  and 
Betmploymant  Servicm,  Offlet  afTnde 
Adjustment  AMgirtajice. 
(FR  Doc  80-18632  Filed  7-23-e«:  8:45  ami 


rTA-««-«i,«q 

Bmmt  Shoa  Company,  KhNMy 
Cofponttoo,  ffftvtT  yrf**Hif . 
rarawynarNBj  noaoa  Of  navnaa 
Dal8fiiilnatlon  <ni  RaopanhiQ 


Ou  May  9, 1966.  the  Oepaitment 
Issued  a  Nagativa  Dataiminatian 
Regarding  Biglbility  to  Apply  far 
Woikar  AdtuMment  Assistance, 
qipUcabla  to  all  workers  of  Kinney  Shoe 
Corporation,  located  in  Beaver  Springs, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Kagialar  on  May  24, 1996 
(FR  61  26219). 

On  its  own  inotion,  the  Department 
reviewed  the  findings  of  the 
investigation.  The  workers  produce 
men's,  women's  and  cfalldian's 
footwear.  Finding*  show  that  Beaver 
Shoe  Company  U  a  manubctuiing 
divlaian  of  Kinney  Shoe  CorpontioiL 
The  aul^ect  Sim  had  declining  aales, 
production  and  employment  during  the 
time  padod  relevant  to  the 
invaatigBtioiL 

New  HnH^pgg  en  reopening  show  tfiat 
tba  fgotwear  production  by  Kinney  Shoe 
Corporatian  is  mass  markalsd. 
Tharafara,  the  aitidae  manuiactursd  by 
the  subject  Ann  have  been  impacted 
importantly  by  the  high  peuetratlon  of 
noniubber  footwear  impart*  in  this 
maikat  In  1994  and  1995,  the  latio  of 
U.S.  imports  to  daneatk  production  of 
man's  woea  was  mora  thm  309%,  and 
for  woman's  ahoee  mora  than  1,0(>0%. 


Aflar  carebl  review  of  the  additional 
fKta  obtained  on  retqpening,  I  mnflmf^ 
that  inoeeeed  imports  of  aitlclaa  like  or 
directly  competltlva  with  shoee 
contiibuted  importantly  to  the  declines 
in  aalaa  or  productian  and  to  the  total 
or  partial  sepaiaUon  of  woriLsn  of  all 
aflectad  wortara  of  the  Beaver  Shoe 
Company  in  Beaver  Springs, 
Pennsylvania.  In  aoccrdanca  with  the 
Dnvi^ons  of  the  Act,  I  make  the 
•oikiwing  oeitificatiao: 

AU  workan  of  Baavar  Shoa  Company, 
Kianay  Sho*  Corporation,  Beavar  Springs, 
tauisylvaiiia,  who  bacama  tMally  or 
paitially  aapaiatad  from  amploymaot  on  or 
aflar  Maich  14. 1885  an  •UgiU*  to  apply  far 
ad|o*tmant  •aabtaoca  undar  Sactioo  223  of 
tfaaT>adaActo(1874. 

Slpud  at  Waahii^lon,  DC  thb  3id  day  of 
lolylSOe. 
CarlbK-Kaaaar, 

Acting  n^gromMiuiqgar.AUcyand 
HamnployiMnt  Sarvicaa,  Offln  i^Timle 
At^uttment  Atifr/nno*. 
(FR  Doc  96-18638  FUad  7-22-88;  8:45  an) 
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mtaaUgalluiw  Ragarding  Catifflcatlona 
of  Eligibaity  To  Apply  tor  Wortwr 


Petition*  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Admiidstration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  worken  are  eligible  to  apply  far 


adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
showm  below,  not  later  than  August  2, 
1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 

Appendix 

[PeliHonsJnatiluled  On  07/01/9^ 


subject  matter  of  the  investigatiosu  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shewn  below,  not  later  than  August  2, 
1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Adxninistiation.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Wasiiii^ton,  DC  thu  1st  day  of 
)uly,  1898. 
Carib  K.  Kaaaer. 
Acting  Progmm  Manager,  Policy  6- 
Baomploynient  Servicer,  Ofpce  ofTiade 
Adjustment  AMsistance. 


TA-W 

SU:t8cl  <lm<  (pelMonefs) 

Localon 

Dale  of 
patlton 

PiaduRt(s) 

32,486  

AiTbroee  UnNonn  Otv  (Wlos) „. 

Afrfmae  <Vt 

0S/1S/96 

Man's,  Ladba*  Lab  Coals  and  Stbts. 

32,487 

Og  J  Apparel  (Wtas) 

Sevang  IN  ..       

06/07/86 

Spnrtnwnar 

32,486  ._. 

Waco.  TX  

OBI10IX 

Man's,  Ladba- and  Boy>  Java. 

32,480.-.. 

Aqbb,  Inc  (Wkra) 

Stgjarior.  Wl  

oerarae 

KnUwaar. 

32,480  .-.. 

Tampered  Spring.  Inc  (Wfvs)  .............. 

Jackaon.  Ml 

06/11/96 

Eivlne  Valve  Springs. 

32.491  .-.. 

OeLong  Spotsniaar  (Wlirs)  .   

Lynchbug,  TN 

06/13/96 

WoolJackeb. 

32,482 

Amadcan  Toubler  (Coinp) 

06/11/96 

Hard  Skb  Luggage. 

32,403  .... 

Amacican  Tourbter  (Gomp) 

Jacksonville.  FL. 

06/11/96 

Hard  Skb  Luggage. 

32,494  .... 
32.496  .„. 

Qeneral  Belt  (Wtos) ..   

Mm.  VmV    MY     

06/11/96 

LaaawBea*. 

Eaton  Corp.  Golt  Grip  Olv  (Camp) 

Laurinburg.  NC 

06/13/96 

Qo«  Grips. 

32.496 

Cuakm  Wood  Produeb  (VMos) 

St  Joseph  MD 

06/10/86 

32,497  „„ 
32,496  .... 
32,499  .... 

Utadato  Maniaduring  (Comp)  _. 

limfilTachnotootes(CWA)  

Fayeltevae,  NC 

06/18/96 

OiNdren's  Swimwear  and  Oulsiwaar: 

Lee's  Sumn*.  MO  

06/19/96 

Westooro,  MA 

06/D7/96 

Radto  Deacona. 

32«0  .... 

Monsanto  Ctnmicai  Co  (ICWU) 

St  Loub,  MO 

06/13/96 

Qiemfctfs. 

32.501  .... 

32.502  

C.F.  Hattiaway  Co  (UNITE) — 

V.R  FasNoos,  Inc  (Wlos)  

Walarvile  ■>«=   

06/18/86 

Men's  Stbts. 

Waoo,TX     ,. 

oemiaa 

Men's  AOiMic  Wear. 

32.503  .... 

HiloUl  Admm.  Services  Co  (Wtos) 

Oaltas,  TX 

OeiOMB 

Oa,  Qasotne,  LubricMtt. 

32/S04  

M.S.  Novelty  (Comp)  ..    „    ... 

Fulloovile,  NY 

06/17/06 

ExolK  Leathers. 

32,506  .... 

St  Marys  Cartxjn  Ca  (RJE) 

St  Marys,  PA ._ 

06/19^6 

Electrical  and  Mecheracsl  Componsnts. 

32,506  

Jenn  Air-Migic  Ctial  (Wlos) 

Indbnapois,  IN  .       

06/13/96 

32«)7... 

Drive  N  Surt.  Inc  (Comp) 

Torrance,  CA 

06/1  am 

Neoprane  WebuKs. 

32,508.... 

Truck-Uto  Ca,  mc  (Wtos) 

Fakx«er,  NY 

06/31/96 

Aukxnolve  SaMy  Ugfib. 

(FR  Doc  86-18638  FUad  7-22-961  8:45  am) 


[TA-W-32,1S6  and  TA^W-3Z,1S6A] 

Lucia,  Incorporatad,  Wlnaton-Salani 
and  ElUn,  North  Carallna:  Amandad 
Cartfflcalion  Ragwtling  EllgibHtty  To 
Apply  for  Workar  At^iMtmant 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
29, 1996,  applicable  to  all  workers  of 
Luda,  Incorporated,  Winston-Salem, 
North  Carolina.  The  notice  was 


published  in  the  Federal  Ragiater  on 
May  17, 1996  (61  FR  24960). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  subject  firms'  EUdn, 
North  Carolina  location.  The  worlcere 
are  engaged  in  the  production  of  ladies' 
coordinated  sportswear. 

Tlie  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  ladies' 
coordinated  sportswear.  Accordingly, 
the  Department  is  amending  the 
certification  to  cover  the  workers  of 
Luda,  incorporated.  Elkin,  North 
Carolina. 


The  amended  notica  applicable  to 
TA-W-32,156  is  hereby  issued  as 
follows: 

Ail  workar*  of  Lucb.  Incorporatad , 
Winston-Salem,  North  Carolin*  (TA-W- 
32.156),  and  Lucb,  Incorparated,  EUtin, 
North  Carolina  (TA-W-32,1S6A)  %vfao 
became  totally  or  partially  separated  bean 
smploymant  on  or  after  March  21, 1995  are 
eligible  to  apply  for  Bdjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  dib  lllta  day  of 
)uly  1996. 
Cuilb  K.  Koosar. 

Acting  Progmm  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adfastment  Assistance. 
IFR  Doc  96-18631  Filed  7-22-96:  8:4S  ami 
aaiaiG  oooa  4aifr-as,<i 
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Mbom  Enargy  CofT>.  atiL;  AhmmM 
Apply  foe  Woilur  A4|uslNMnt 


In  loconlaiioe  with  Saction  223  of  th« 
Tiad*  Act  of  1974  (19  use  2273)  the 
Depntmtnt  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Atti^ance  on  August  8, 1995, 
applicable  to  woriiers  of  Maxus  biaisy 
Corpoation  located  in  Dallas,  Texas. 
The  notica  was  published  in  the  Federal 
Kiglalaf  on  August  24, 199S  (60  FR 
44079).  The  certification  was  amended 
October  24, 1995,  and  again  on  February 
13, 1996,  to  include  woriurs  of  the 
subject  firm  whose  wages  were  being 
reported  to  the  Maxus  Corporate  and  the 
Maxus  International  unemplOTment 
insurance  (UI)  tax  accounts,  lie  notices 
were  published  in  the  Federal  ta|lslai 
on  November  7, 1995  (60  FR  56172). 
and  FMsuary  28. 1996  (61  FR  7540), 


\t  the  request  of  the  State  agency,  the 
Department  reviewed  the  certiflcatian 
for  wcnkers  of  the  subject  firm.  New 
information  provided  by  the  State 
shows  that  some  of  the  workers  of  the 
subject  film  had  there  UI  taxes  reported 
to  a  separate  UI  tax  account,  Mldgard 
Energy  Company.  The  Company  reports 
that  Maxus  Energy  Caqioratian  has 
changed  its  name  to  Midgard  Ensigy 
Company.  Additionally,  the  State 
reports  that  Riverside  Farms,  Hamilton, 
Texas,  TA-W-31,  280,  is  the  dbe  name 
for  Leon  Properties,  Diamond  S.  Ranch. 
Accordingly,  the  Department  is  again 
amending  the  certification  to  reflect 
these  matten. 

The  intent  of  the  Department's 
certification  is  to  include  all  woriiars  of 
Maxus  who  were  afiected  by  Increesed 
iinports  of  crude  oil  and  natural  gas. 

The  amended  notice  sppUodde  to 
TA-W-31,  268  through  TA-W-31, 282. 
is  hereby  issued  as  follows: 

All  wocksn  of  Maxus  Bnsigjr  Cnpontlan. 
a/k/s/  Msxus  Oxpanta.  a/k/s/  Mfxus 
failanistioaal.  a/k/a/  Midgud  Energy 
CoDipany,  Dallas,  Traa  (TA-W-31, 3m), 
Kaainy,  New  Jarsay  (TA-W-Sl.  289),  and  all 
nlatsd  locatiaDS  irfthe  Maxus  Explontioa 
Company,  Amirillo.  Texas  (TA-W-31,  270), 
Canadian,  Texas  (TA-W-31,  271).  Oumaa, 
Texas  (TA-W-31,  272).  )saiinetts.  l^xiisiana 
(TA-W-31,  273),  Pampa.  Taxas  (TA-W-31, 
274),  Psnyton,  Texas  (TA-W-31,  275). 
Leaday.  Oklahoma  (TA-W-31.  276). 
Spsannan,  Texas  (TA-W-31,  277),  Stinnalt. 
Texas  (TA-W-31,  27B);  Maxas  AviaUeo 
Company,  Dallaf,  Texas  (TA-W-31,  279): 
Rivaiside  Farms,  dhe  Leon  Propaitias, 
Diamond  S.  Ranch,  Dallas,  Texas  (TA-W-31, 
280):  Rivsiside  Lodge.  Kamilton.  Texas  (TA- 
W-31.  281);  and  Sunrsy  Gaj  Plant,  Dumas, 
Texas  (TA-W-31,  282)  who  bacoma  totally  or 
pailially  saparstad  from  employment  on  or 


aflar  June  30, 1994,  are  aligibls  to  apply  for 
adiusbnant  assjstsnre  under  Sactioa  223  of 
the  Ttade  Act  af  1974. 
Signed  at  WwhingMio,  aC  tfaia  Sth  day  of 

lulyiaae. 
CaHlaXriiiB. 

.Baieiijiliiyiiiaiif  ^ai»li  as,  Cjgfceo^Ttedb 

Adfualnanf  Aaaiiliinos. 

IFR  Doc.  98-18834  Piled  7-22-98: 8:45  am) 


The  amended  notice  apphcabla  to 
TA-W-^30396  is  hereby  isiued  M 
follows: 


[TA^HV-aOlM*  and  TA-W-30,8980] 

PItmip*  Panvtoum  Company. 
ExplotnMlofi  8nd  PiiMhicMon  Qfoup. 
I  DIVMlon  OTa  Noftfl 


flndudlfia  OMiaral  ComimI). 
BartlMwIII^OIMMNM  and  OPM  Om 
88fvioa9  CoMpsnyi  Hoiwiofit  Twcm. 
and  AN  (Mtar  Loeadoiw  In  Taow; 


ByMWyTc 


To  Apply  feli<WMlHr 


In  aocoidance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
DapartmaDt  of  Labor  isaoed  a 
Certiflcatian  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
3. 1995.  applicable  to  all  workers  of 
Phillipe  Petroleum  Company, 
Exploration  and  Production  Group,  dba 
Exploration  Division  and  North 
American  Production  Division. 
BartlesvlUe,  Oklahoma,  all  other 
nfclahoma  locations,  and  other  Itxatians 
in  various  States.  The  notice  was 
published  in  the  Federal  Regialar  on 
May  17, 1995  (60  FR  26459).  The  worker 
oarttfication  was  amended  May  23, 1996 
to  include  the  General  Counsel  wmlcer 
group.  The  notica  was  published  in  the 
Fadaral  Ragiatar  on  June  6, 1996  (61  FR 
28901). 

At  the  taquaat  of  petitioners  and  a 
company  omdal,  the  Depertment 
reviewed  the  certification  for  wt»kers  of 
the  subject  firm.  The  GPM  Gas  Services 
Company  located  in  Houstim,  Texas  was 
not  explicitly  dted  in  the  certificaUoiL 
However,  new  BnHinga  show  that  Gi^ 
is  a  separate  division  of  Phillips 
Petroleum  Company.  Employees  of  GPM 
process  natural  gas  and  extract  natural 
gas  liquids. 

The  intent  of  the  Department's 
certification  is  to  inchide  all  woricers  of 
Phillips  Petroleum  adversely  affitcted  by 
imports  of  crude  oil  and  natural  gas. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
specifically  provide  coverage  to  GPM 
Ges  Service  Company  located  in 
Houston  snd  other  locations  within  the 
State  of  Texas. 


All  workers  of  Phillips  Pstrolaum 
Compaiw.  Bxplontkjn  and  ProducUan 
Group.  &»  ExpknUaii  Dhriskn  and  Noith 
Amarioin  Proouctian  Dtviaiaa,  indnding 
Geoaial  Counael,  BattlasviUs.  Oklahoma 
(TA-W-30,89e).  and  GPM  Gas  Svrkaa 
Crwipeny,  Houston,  Texas  and  all  other 
kxations  in  Texas  (TA-W-30398D),  who 
became  totally  or  partially  seueietad  Ettm 
amploymentonoraftarMaidi  23, 1994,  are 
allele  to  apply  for  adjustment  aasistance 
wAm  SecUoo  223  of  the  Ttads  Act  of  1974. 

Signed  at  Washington,  DC  this  3rd  dsy  of 
July  1996. 
Canii  K.  Kaasar, 

dieting  Program  Managa,  Policy  and 
Haemploymenl  Servtcat,  Offlct  of  Tnuk 
AdjuMtzomnt  AaaiMtance. 
[FR  Doc  98-18833  Filed  7-22-98: 8:48  ami 


Ift  NCs  Notfoo  of  r 
Mfllon  t 

On  May  14. 1996,  the  Departmaot 
lasued  a  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  all  workers  of  Piooear 
Mannbcturing,  Incorporated  located  in 
Salisbury,  Noith  Carolina.  The  notice 
was  published  in  the  Federal  Regiaiar 
onjune  6, 1996  (FR  61  28899). 

By  letter  of  May  30, 1996,  the 
compeny  official  requested 
administrative  reconsideration  of  the 
Oerartment's  findings. 

"nie  company  preaented  new  evidence 
that  was  not  considered  In  the  original 
determination.  The  company  official 
showed  that  one  of  their  major 
customers,  beginning  June  1996,  is 
transferring  production  of  boy's  suits  to 
Mexico,  which  will  be  imported  bade  to 
the  United  SUtes. 

Other  findings  on  leconaidaration 
reveal  that  the  quantity  of  aggregate  U.S. 
imports  of  men's  and  boys'  suits 
increased  dramatically  fitan  1094  to 
1995. 

CosKloakHi 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
concluded  that  increased  imports  of 
articles  like  or  directiy  competitive  with 
boys'  suits  contributed  importantly  to 
the  declines  in  sales  or  production  and 
to  the  total  or  partial  separation  of 
worixrs  of  Pioneer  Manufacturing, 
Incorporated,  in  Salisbury.  North 
Carolina.  In  accordance  with  the 
provisions  of  the  Act,  1  make  the 
following  oertificatioo: 
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All  workan  of  Pioosar  Manubcturing. 
luuapjatad.  Salisbury,  North  Carolina  who 
h^t-mmM  totally  or  partially  separsted  bom 
employment  on  or  after  April  9, 1995,  are 
aligibla  to  apply  in  adjustment  assiitstwa 
under  Sacdon  223  of  the  Trade  Act  of  1994. 

Signed  at  Waahii^llon,  D£.  this  3rd  dsy  of 
July  1998. 
Carts  K.rni», 

Actiqg  JVopaai  Muuger.  Micjr  and 
Batmplaynmal  Sarria,  Offtoa  ofTradB 
A^aioaiBtAt^tlanBa. 
(FR  Doc  96-18829  Filed  7-22-98: 8:45  am) 


■ivwDyHiurai 

of  BI(|jbMHyte  Apply  lOfHAFTA 

TranoHlonal  Adluatinsnt  AaalatMtoe 

Petitions  for  transitionsl  adjustment 
assistanoe  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
Stale  Governors  under  Section  250(b)(1) 


of  Subchapter  D.  Ouplar  2.  Title  n.  of 
the  Trade  Act  of  1974.  aa  amandad,  at* 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  bom  a  Governor 
tiiat  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjtistment  Assistance 
(OTAA),  Employnunt  and  Training 
AdministratioD  (ETA),  Department  of 
Labor  (DOL),  aimouncas  the  Glir)g  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act 

The  purpose  of  the  (Governor's  actions 
and  the  Lwor  Department's 
invBstigstions  are  to  determiiu  whether 
the  workers  separated  from  employment 
of  after  Decemtwr  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  incrrased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 

APPBHMX 


request  a  pohUc  h— Hng  with  the 
Ptopam  Manager  of  OTAA  at  the  U.S. 
Da^rtment  of  Labor  (DOL)  in 
Waahington.  DC  provided  such  request 
is  filed  in  writing  «rith  the  Program 
Manager  of  OTAA  not  later  than  August 
2,1996. 

Also,  interested  posons  are  invited  to 
submit  written  mmments  regarding  the 
■ubject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
address  abown  below  not  later  than 
August  2, 1996. 

Petitions  Sled  with  the  (Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA, 
DOL,  Room  C-4318,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 

Signed  at  Washington,  DC  this  2nd  day  of 
luly,  1998. 
Carta  K.  Keaaar. 

Acting  Prognun  Managfir,  Policy  B- 
Reemployment  Service*.  Office  of  7>ade 
Adjustment  Assistance. 


Location 


I3alei«- 

ceivedal 

QoMmof^ 

oCRce 


PaMlon  No. 


Aiictaa  pioduoad 


AkatMd  CDiparaiion  (Wkia) 

Oxlonl  a<  Bugaar  (Co.) 

Onaila  hiduaMaa.  Inc.:  FTngaivWa  Tax- 

He  Ptwt  (Wkrs). 

wataca  and  Tiaman,  Inc.  (Ca) 

HUBxy  Ha  Induataiea  (Ca) 

CokartiiaQasSyMamCMtoa) 

Btia  Mountain  Foraat  Preducis  (Wkis) 

S«a  Lea  Knit  Predud  (Ca) 

Generri  BacMc  

ThannOOiae.  Inc.;  Subaidtoy  ol  Env 

anon  Electric  (Wlos). 
Akten  Electronics  (Wkrs) 


VaraKy  Manufacturing  (Co.) 

Untod  Spnts  Apparel  (Co.) 

BaaUhb  MMs.  Inc.  (UTWA) 

Imdc-Ula;    310    E.    EkmsDad    Ave. 

(Wkrs). 
Yatdma  Products.  Inc.  (Ca) , 


Mabex  Univwaal  Corp.  (Co.) 

NealaMay  Canal  Wha  FadMy  (Ca) .- 

Mmnalax  (Ca)  

Pl«pa  Ugtttig  (Wtoa) - -. 

Foraytti  Pubic  SchoclOiaWclOMn)  . 
~         I  (Co.) . 


Sliiipeon  Paper  Coinpany ._»».»...»«». 

C*iua  Ergafutnic  (Co.)  ~ 

Boiaa  Caacads  (Wtoa) 

Superior  MMig  Ud.  (Wtoi) 

Eakxi  Coiporallon:  QoH  Gf^  DMaian 

(Co.). 
Lakadala  Maa  Inc.  (Ca)  

Lucent  Tadsiulooiae    Mlcroete.tronlcs 

(CWA). 
Tnat  JOM  miamalkinal  (OCAW) 


Brawnavfla,  TX  — ..... 

Bugan,  NC  

FkipHvae.  SC 

'BMMwlBf  rU  .»«.....  ..—I 

CnDn,TN 

Cbaflaalon,  WV  »— . 

Long  Craak,  OR 

Eafenkxi,  QA 

Erta,  PA 

NBWByQO,  Ml  .......  ■.M».i 

Waalxm.  MA 

Suaqnatianna,  PA  — 

PaCwn,  TN 

Stoudrtury,  PA 

Faloanar,  NY 

Areata.  CA 

San  Otago.  CA 

Canal  Wincheater.  OH 

BylhavMa,  AR 

UWa  Rock,  m 

Foraylh.  MT 

Loa  Angalea,  CA 

Pomona,  CA 

Atxx)ueK|ua.  NM 

Matford,  OR 

AiMan,  Ml 

Laurtrtxsg,  NC 

FsysttWMB,  NC  .^ ».-.., 

Lae'a  Summit,  MO  ..- 

HaiB«dns,WI 


<>  06/1WS6 
06/1  (VSe 

ooDsm 

06/1096 
06/14/96 
0S1U96 
06/11/96 
0BI10I96 
06/12/96 
06/11/96 

06/1  zm 

06/1 296 
06/12/96 
06/12/96 
06/14/96 

06/13/96 

08/13/96 

06/13/96 
06/13/96 
06/12/96 
06/1 4A6 
06/13/96 
06S0/96 
06/24/96 
06/17/96 
06/1 9M 

oecoM 

0W2IM6 

06MV96 
06/20/96 


NAFTA-01064 
NAFTA-OIOOS 
NAFTA-01066 

NAFTA-01067 
NAFTA-01068 
NAFTA-0106S 
NAFrA-01070 
NAFTA-01071 
NAFTA-01072 
NAFTA-01073 

NAFTA-01074 

NAFTA-01075 
NAFTA-01078 
NAFTA-01077 
NAFTA-OIOTB 

NAFTA-01079 

NAFTA-OIOeO 

NAFTA-01081 
NAFTA-010e2 
NAFTA-OIOea 
NAFTA-01064 
NAFTA-010eS 
NAFTA-OIOee 
NAFTA-01087 
NAFTA-01086 
NAFTA-OIOeO 
NAFT/^-OIOOO 

NAFTA-01061 

NAFTA-01062' 

NAFTA-01093 


Flierglasa  cotnponataa. 

I  iirihMi  Bpfjlgawwii  and  <9'eaaes. 

Fabric  for  T  alilils. 

Hytkauic  diaptvagm  pumpa. 

ChAdrens  sportsvMar. 

Gas. 

Rough  LuntMT. 


Dynometer  and  Draglna. 
Eleclronic  coniponenls.  . 

SATFINO-406  emeigency  poaMon  In- 
dfoalor  mdo  beaooa 


WaniMp  Bulls,  Jacfcels. 

Lining  Isbrics  and  ooatuma  fabrics 

AiaontoViM  car  salaty  ighla. 

ComponanlB  lor  car  raol  racks  (asaanv- 

biy  and  fabncaUon). 
nasac  pacaagvig  *or  me  ewcnncs  st- 

duslry. 
Otahwasher  racks  and  oonponanls. 
High  Inlanslty  Dischaige  tialasl 
Lwnps  and  bOba. 
Pubic  sclKxal  laachara. 
Sealing  tadory. 


Industrial  saiely  producla. 
Lumbar. 
Giean  ksrlier. 
Gall  gripe. 

QMS  surimwear,  boys  and  giris  ouler- 

aiaar. 
Daclionic  oonneelora. 

Wood  arintiw  unlls. 
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(irioftfWQrtBBfiAbm) 


BP  Ea|*Mion  and  Oi.  kic:  PmMxm 

Tmrlnl  OMtkm  (Wkra). 

HwM  Amrica  (Wto») 

CljwBHiort  MHi  (Wkfs) 

ROL  MwHjfBCturing  of  Anvrtca.  Inc. 

ma). 
OwMi    McCray    Uintar    Convnr. 

Qalom    Wood    Produds    DivWan 

(Wl«i»).        _ 
Stmam  IntoniaMofieJ  (Wkn)  ...„..„....„. 

AuKxnad.  Inc.  (Wkra)  ..:. 

>(\M(ra). 


« Lunbar  (Wkra) .. 

mmneionalPapar  Company  (LSW)„. 
Munroand  Cwiipany.  kia;  Claar  Ufca 

Fooliaaar  (Wkra). 
BP  Ainadca.  Hie:  BP  OH  and  E«pk>- 

ndon,  Inc.  (OCWA). 

Pkinaar  CU  Slock.  Inc  (Wkra) 

JannAirMaytm 


OiM  Induaarlaa.  Inc.  (Co.)  

Fendar     Mualcal     makwwaa.     Inc. 

(Wlki»)._ 
Joi0  HntMo  OMcrv)  _..».»».«»»»_»_ 
Uoytf^mH)  Conipany;  01  FWd  Too 

SWp(Ca). 
McOonnai  Ooutfaa;  Douglaa  Aknll 

OMaian(IAM). 


PaUkbtm.  NJ . 


TanaQia,CA 

Kkigi  MounMn,  NO. 
BnMwwHte,  TN  »__. 

St  Joaaph.  MO 


Undon.(/r 

Aldan  Mb,  MN. 
Shafenan;  QA  _ 
Lafcatlaia.  OR .-. 

Vanala.  OR 

HotSpdnaB.AR 

Cla»aiand.  OH  „. 


MntNtt^,  OR  . 


IN  . 


QA. 


Laka  Ow»ago.  OR 


FL. 
PA. 


Tocranca,  CA  . 


06/17/96 

0608/96 
06/1  (vge 
06/17/96 

06/1  om 


06^7/96 
0604/96 

06O4m 
06/Z4O6 

oea4m 
06oam 

06«s«e 

06a6«6 
06/25/96 
06/2606 

06/27/96 

06S7/96 
06/28/96 

0607/96 


PMIIon  No. 


NAFTA-01084 

NAFTA-01 095 
NAFTA-01 086 
NAFTA-01 087 

NAFTA-01 086 


NAFTA-01 089 
NAFTA-01 100 
NAFTA-01 101 
NAFTA-01 102 
NAFTA-01 103 
NAFTA-01104 

NAFTA-01 106 

NAFTA-01 106 
NAFTA-01 107 
NAFTA-01 106 
NAFTA-01 108 

NAFTA-01 110 
NAFTA-01111 

NAFTA-01 112 


Aftidaa  praduoad 


RacaMng  and  dUrtxjting  relnad  pa- 

traleun)  pnxlucta. 
Aaaantty  part  ol  aamt-oonduclor. 
Swaat  panis  and  sNits.  ^ 

Molar  gaakats  (or  can  and  IgM  Ina. 


SoAware. 


Pfleulauiii  pnxluolB. 

Wood  pIXKMMtB. 


SoU^Me  anipMara. 

Handbags, 
naning  loois. 

AaaanMy  and  aub-aaaamUy. 
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ofBHjjMWyToApptyFefWAFTA 
TieiMlUoiiel  AU|mlii>eiil  Aeeiettnce 

Petitians  for  tninaitlonal  adfustment 
assistance  under  the  North  American 
fne  Trade  Agreement-Transitianal 
Adjustment  Assistance  Implementatioa 
Act  (P.  U  103-182),  hereinafter  called 
(NAFTA-TAA).  have  been  Bled  with 
State  Governors  under  Section  2S0(b)(l) 
of  Subchapter  D,  Chapter  2.  Title  D,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  &om  a  Govamor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 


(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paiagraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act 

The  puipoae  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workara  separated  bom  employment 
of  after  Dacambar  8, 1993  (date  of 
ouctment  of  P.  L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increaaed  imports  bom  or  the  shift  in 
productian  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showiDg  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  pubUc  hearing  Wiln  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 

Appendix 


Washington,  DC  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  tiian  August 
2, 1086. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
address  shown  below  not  later  than 
August  2. 1996. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA. 
DOL,  Room  C-4318,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington.  DC  this  ledi  day  of 
)uly,  1996. 


AcUng  Program  h4aaagar.  Policy  S- 
Reamployment  Savicet,  Offce  ofTradt 
Ad/ujtment  Assittancs. 


Pa66oner  (ununftaaritara/Hnn) 

Locaton 

DMare- 

cetndal 

GoMinaf^ 

oMoe 

PeMonNo. 

Adklaa  pnidUiad 

DM  W,  Inc.  (Co.)  „    

Canlan«e,TN 
P«aburgh,PA 

Lynd*»g,  TN 

Walartiiay,  CT 

CoMk,  WA 

Poal  Fala,  ID 

06/28/96 
07ni/96 
060406 
07/01/96 
07/0606 
07/06/96 

NAFTA-01 113 
NAFTA-01114 
NAFTA-01115 
NAFTA-01 11 6 
NAFTA-01117 
NAFTA-01118 

CMdran^a  doMn^ 
Auiopafla. 

Awamjacfcala. 
MelBla. 

Beck  Amiey  Wortd  Parts  Cop.  0 

Nu-Tach  Pradatan  Matala,  Inc.  (Wkra)  ..._ 

Lodaalar  kiduaUal  Cortraclore  (Ca) 

KL  Manutacfeidng  Ca.  Inc  (Wkn)  „ 
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Appendix— Continued 

Padtfonar  (union'wofkBra/fcni) 

Localon 

Dalaie- 
oeivadat 
Gonennr's 

oMoa 

PaHkxiNa 

Andes  produced 

Dean  Foods  Vegetable  Company;  Norcal 
Crosetli  Foods  (NO  Company)  0- 

Northern  Engraving  0  - 

Madin  Company  (Co.) 

Texberry  Cortalnef  Coip.  (Wkra)  

Flexel  0  

WataonvUe,  CA 

LaCroaae.WI 

Induany,  CA 

Houston.  TX 

Tecumseh.  KS 

Mishawaka,  IN 

Sugar  Grove,  IL 

RkMands,  NC  

ElPaao.TX._    

Fmgar,  TN 

El  Paao  TX .. 

07/0606 

07/1QO6 
07/0906 
07/1006 
07/1106 
07/1006 
07/9806 
07/05/96 

07/11/96 
0608/96 
07/1206 
07/1506 

NAFTA-01 119 

NAFTA-01120 
NAFTA-01121 
NAFTA-01122 
NAFTA-01 123 
f*«TA-01124 
NAFTA-01125 
NAFTA-01 126 

NAFTA-01 127 
NAFTA-01128 
NAFTA-01 129 
NAFTA-01 130 

Vegetable  mam  ahnkaing. 

Qaidanhoee. 
Caioptiane. 

IMroyal  Technotogy  0  — 

Oak  Qrigsby  (Wkra) 

Perry  Manulactudng  Company;  Palamy 
Manutadulng  Company  (Ca). 

Piivata  Weatem  Branda  (Co.) 

J  and  M  Apparel  (Wkra) 

B  Paao  Apparel  Group 

ACT  Marina  (Wkra)  -..                 

Actwsives  and  sealants. 

Electikal  components  and  a«Mk:>iaa. 

CkHNng. 

Western  boots. 
Cki»ing. 

NetUrm.  extnjdar,  btfdkig. 

' 

(PR  Doc  96-18840  Filed  7-22-96:  B:4S  ami 
aauHO  coot  «si»4»-ii 


JpUFTA-00827] 

Ogdan  Atlantic  Design,  PougMMepsle, 
NY;  NoUca  ol  Afflnnative 
Detennkiatlon  Regarding  /kppUcaOon 
for  ReeonsMaraUon 

By  letter  of  May  30, 1996,  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  for 
Workere  of  Ogden  Atlantic  Design  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance.  The  denial 
notice  was  signed  on  May  8. 1996.  and 
published  in  the  Federal  Register  on 
May  24, 1996  (61  FR  26219). 

The  petitionere  present  new 
information  on  customera  of  the  subject 
firm  that  have  increesed  reliance  on 
imports  of  printed  drtniit  boards  from 
Mexico. 

Conclosion 

After  careful  review  of  the     - 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
'    reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C,  this  3rd  day  of 
July  1996.         < 
Curtis  ILKooaar, 

Acting  Propam  UanagBt,  Policy  and 
Renaployment  Servlcm,  Office  of  Trade 
AdjuMtmeni  Anislance. 
[FR  Doa  96-18627  Filed  7-22-96;  8:45  ami 


Occupational  Safety  and  Haaltti 
Administration 

Proposed  Collection;  Comment 
Requeat 

action:  Notice. 

SUHMARV:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden. 
conducts  B  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
tmderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  CunenUy  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  coUecUon  request  for 
the  Temporary  Labor  (Damps  standard 
29  CFH  1910.142.  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
employee  listed  below  in  the  addfessee 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  23, 1996.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  tbe  proposed 
collection  of  information  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
informaUoD  will  have  practical  utility; 


•  evaluate  the  acisuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infotmatioii, 
including  the  validity  of  the 
methodology  and  assumptions  uaed; 

•  enhance  the  quality,  utility,  and 
.  clarity  of  the  information  to  be 

collected:  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  througli  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technique  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  96-9,  U.S.  Department  of  Labor, 
Room  N-2625,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
telephone  number  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 

FOfl  Ft/RTHER  MFORMATION  CONTACT: 
Aime  C.  Cyr,  Office  of  Information  and 
Consumer  AiUrs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3647, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-8148.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  immediately  to  persons  who 
request  copies  by  telephoning  Vivian 
Allen  at  (202)  219-8076.  For  electronic 
copies  of  tbe  Temporary  Labor  Camps 
Information  (Collection  Request,  contact 
the  Labor  News  Bulletin  Board,  (202) 
219-4784;  or  ISHA's  WebPago  on  tbe 
Internet  at  http://www.osha.gov/. 
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aumOMMTART  WRMMTKM: 

LBackgronod 

The  Tomporary  Labor  Camps  standard 
and  Its  infoimation  coUaction  is 
dasigned  to  eliminate  the  incidencs  of 

Tamponiy  Labor  Camp  reai£nts.  The 
standard  raquins  camp  superintonilent 
to  report  immediately  to  the  local  health 
officer  the  name  and  address  of  any 
individual  in  the  camp  knovni  to  have 
or  suspected  of  having  a  communicable 
diaeaas,  suspected  food  poisoning  or  an 
unusual  prevalaooe  of  any  illoeas  in 
which  bver,  djanfaea,  sore  throat, 
vomiting,  or  (anndioe  is  a  pnubinmt 
symptom. 

n.  CniTSBt  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  the 
TaBfxwaiy  tJbot  Gamps  Standard. 
Bxtanaiao  is  necaaaaiy  to  provide 
continuad  protection  to  employees  from 
the  health  hazards  associated  with  the 
outbreak  of  communicable  disaaaes. 

Type  of  Review:  Extension. 

Agmcy.  Occupational  Safety  and 
Haahh  Administntioa. 

TWe:  Temporary  L^mr  Camp*. 

(MB  Number  1218-009B. 

AgmexAAwiber  Dockal  Number  K31 

Affected  Public:  Businaas  and  other 
fcff-proflt  Federal  and  State 
government  Local  or  Tribal 
govanunents. 

Total  Retpoitdeatt:  7,181. 

Aequoncy:  On  Occastoo. 

TobU  Hetauues:  1,379. 

Averqge  nme  per  Response:  5 
minutes  to  report  the  j"^'*—'  to  the 
local  health  officer. 

Estimated  Total  Burden  Houtk  75. 

Sttimated  Capital,  OperaOon/ 
^4ai^tenance  Burden  Cost:  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
inchidad  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  requaat;  they  will 
also  become  a  matter  of  public  record. 

Dtfed:  July  16, 1990. 
AtemM-n^tH. 
DInctar.  Dbedome  ofHealOi  Standard! 

PtOffOWS. 

(FK  Doc  «S-1M2S  Filed  7-22-W:  S:4S  ami 


rrapoMd  Coflection;  ComRMnt 

AcnowNodc*. 

aUMMNV:  The  Dapartnwot  of  Labor,  ai 
part  of  Its  continiiing  effort  to  reduce 


paperwork  and  raspoodant  btirden 
conducts  a  pradearance  consultation 
program  to  provide  the  general  public 
and  Fedenf  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
infonnation  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C  350e(cX2)(A)|.  TUs 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  dsshsd 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  <m  respomients  can  be 
properly  asaeiied.  Currently,  the 
Occupidional  Safisty  and  liealth 
Administntion  is  soliciting  comments 
concerning  the  propoeed  extension  of 
the  information  collection  request  for 
the  OSHA  DaU  Collection  InitiaUve.  A 
copy  of  the  proposed  information 
collection  request  (ICRJ  can  lie  obtained 
by  contacting  the  office  listed  below  in 
the  addnaaee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addreaaae  aection  below  on  or  liefore 
September  23. 1996.  The  Department  of 
Labor  is  particularly  intareated  in 
comments  which: 

*  evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utilitv; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propomd  collection  of  inibrmaUan. 
including  the  validity  of  the 
methodology  and  aasumpUons  used; 

*  enhance  the  quality.  uUUty.  and 
clarity  of  the  infannation  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  Information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  autranated. 
electronic,  nwirhaniral.  or  other 
twrhnnlngiral  collection  techniques  or 
other  forms  of  Information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

aiiiia»aa»»;  r.imm«T.t.  «» «n  t» 
submitted  to  the  Docket  Office.  Docket 
No.  ICR-96-6,  U.S.  Department  of 
Labor.  Room  N-262S.  200  Constitution 
Ave.  NW..  Washington.  DC  20210. 
telephooa  (202)  219-7894.  Written 
Gommanu  liinitad  to  10  pegas  or  less  in 
length  may  alao  be  transmitted  by 
baimile  to  (202)  219-8046. 

FOR  mmm  mfommtioh  ooNr/icr. 
Anna  Cyr,  OtBoe  of  Infaiinatico  and 
Consumer  Afbin.  Occnpaticoal  Safely 
and  Heelth  Administration.  U.S. 


Department  of  Labor.  Room  N-3647. 
200  Constitution  Ave..  NW.. 
Washington  DC  20210.  Teleplume:  (202) 
219-6148.  Copies  of  the  rsMtmce 
information  coUecUon  request  are 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed 
immediately  to  persons  who  request 
copies  by  telephoning  Vivian  Allen  at 
(202)  219-8076.  For  electronic  copies  of 
the  OSHA  Data  Collection  hiitiative 
Request,  contact  the  Labor  News 
Bulletin  Board  (202)  219-4784:  or 
OSHA's  WebPage  on  Internet  at  http-y/ 
www.oaha.gov/. 

■UPPLEMEHTARV  MFOMIATION: 

LBackgroimd 

Description:  To  meet  many  of  OSHA's 
program  needs.  OSHA  is  proposing  to 
continue  thsir  data  initiaUve  to  collect 
occupational  injury  and  illneas  data  and 
infonnaticm  on  number  of  worksn 
employed  and  number  of  hours  worked 
from  establishments  in  portions  of  the     j, 
mivate  sector.  OSHA  ivill  collect  daU 
from  80,0(X>  employers  with  SO  or  more 
employees  in  selected  high  hazard 
industries,  selected  employers  who  have 
had  OSHA  interventions  in  1994. 1995 
or  1996.  and  employers  who  are  to  be 
involved  in  the  agency  Cooperative 
Compliance  Program  (OCP).  These  data 
will  allow  OSHA  to  calculate 
oocupetional  injury  and  illness  rates 
and  to  focua  its  efbais  on  individual 
workplaces  with  ongoing  serious  safety 
and  health  problems.  Successful 
implementation  of  the  data  collection 
initiaUve  is  critical  to  OSHA's 
reinvention  efforts  and  the  data 
requirements  tied  to  the  Government 
Performance  and  Results  Act  (GPRA). 

n.  Cnirent  AcHoBS 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  for  the  OSHA 
Data  Collection  Initiative.  Extansion  is 
nacaasary  to  endure  that  the  Agency 
continues  to  obtain  establishment  data 
necessary  to  carry  on  with  the 
development  and  expansitm  of  the  New 
OSHA.  This  will  allow  the  Ageiu^  to 
deal  with  a  larger  number  of  employers 
without  massive  increases  in  resources, 
will  reduce  intnisiva  interventioiu  in 
workplaces  that  are  relatively  safe,  and 
will  usad  to  improved  worlpUce  safety 
and  health  for  America's  workers.  In 
addition.  OSHA  will  be  able  to  proceed 
with  ita  CPRA  requirements  to  monitor 
the  results  of  agency  activities,  quantify 
and  evaluate  the  suocaaaea  and  failure  of 
its  various  programs  based  oo  program 
results,  iduitify  the  most  efficient  and    ' 
efiactive  program  mix.  and  promote  the 
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development  of  programs  and  policies 
based  on  outcome  data. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  AdmlniatraUon. 

ntle:  OSHA  Data  CoUaction  Initiative. 

OMB  Number:  1218-0209. 


/I^ncy  Mrnifaer:  Docket  Number  KX- 
96-6. 

Affected  Public:  Buaineaa  or  other  for- 
profit. 

Cite/Refennce/Fonn/etc:  OSHA  Poim 
19eA  and  OSHA  Form  1968. 

Total  Respondents:  80.000. 


Freqaeacy:  Annually. 

Total  Responses:  80.000. 

Average  Time  per  Response:  SO 
mlmilws 

Estimated  Total  Burden  Hours:  35.000 
boon. 


_  Cttaftelaranoe 

Total 

PBSponoBnIi 

Ffequancy 

ToW 
laapoisas 

Avangatkna 
par  ra^Minae 

Bmdsn 
Onn) 

OSHA  Foim  196A 

OSHA  FOfir  196B 

10«0 
70.000 

Aimaly- 
Aimialy.- 

10.000 
70.000 

X 
JO 

n 

3SXXI0 

Total  Burden  Cost  (capital/startup/ 
operattng/maintenance):  SO. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
simmiarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  July  10. 1996. 
SlaphaB  A.  NeweU. 
Director.  Office  of  Statistics. 
IFR  Doc  96-18626  Filed  7-22-96;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (96-086)) 

Govennnent-Owned  Inventions, 
Available  for  Licensing  > 

AQOKV:  National  Aeronautics  and 
Space  Administntion. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMAHY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  Office  of  Patent 
Counsel.  Marshall  Spece  Flight  Center. 
Mail  Code  CCOl.  Huntsville,  AL  35812. 
Claims  are  deleted  from  the  patent 
applications  to  avoid  premature 
disclosure. 
dates:  July  23, 1996. 
FOB  FURTHER  INFORMATION  COHTAtm 
Robert  L.  Broad,  Jr.,  Patent  Counsel, 
Marshall  Space  FUght  Center,  Mail  Code 
CCOl.  Huntsville,  AL  35812:  telephone 
(205)  544-0021,  fax  (205)  544-0258: 
NASA  Case  No.  MFS-28-973-1: 

Apparatus  for  Assisting  Childbirth: 
NASA  Case  No.  MFS-28-839-1: 

Crystals  of  Serum  Albumin  for  Use  in 

Genetic  Engineering  and  Rational 

Drug  Design: 


NASA  Case  No.  MFS-28'e58-l: 

Dynamically  Timed  Electric  Motor: 
NASA  Case  No.  MFS-28-852-1: 

Ampoule  Failure  Sensor. 
NASA  Case  No.  MFS-28-986-1: 

Apparatus  for  Diffusion  Controlled 

Dialysis  Under  Mictogravity 

Conditions; 
NASA  Case  No.  MFS-28-g89-l:  Protein 

Crystal  Growth  Apparatus  for 

MicTogravity; 
NASA  Case  No.  MFS-28-997-1: 

Automatic  Locking  Knee  Brace  Joint: 
NASA  Case  No.  MFS-28-994-1:  Means 

for  Positioning  &  Repositioning 

Scanning  Instruments; 
NASA  Case  No.  MFS-28-985-1:  Device 

and  Method  for  Screening 

Crystallization  Conditions  in  Solution 

Crystal  Growth; 
NASA  Case  Mo.  MFS-2e-402-2: 

Biologically  Active  F^tein  Fragments 

Containing  Specific  Binding  Regions 

of  Sertun  Albimiin  or  Related 

Proteins; 
NASA  Case  No.  SSC-00006-2: 

Electronic  Clinical  Thermometer, 
NASA  Case  No.  MFS-28-629-2:  Quick- 
Connect  Bolt: 
NASA  Case  No.  MFS-28-793-1:  Dual 

Brushless  Resolver  Rate  Sensor. 

Dated:  |uly  17, 1996. 
Edward  A.  Frankla. 
General  Counsel. 

IFR  Doc  96-18802  Filed  7-22.4S:  8:45  am) 
asijia  oooc  7MS.«i-ai 

[Nofloelte-oezn 

Notice  of  Prospective  Patent  Uceinse 

AoeNCV:  National  Aeronautics  and 

Space  Administration. 

ACTXM:  Notice  of  prospective  patent 

license. 

summary:  NASA  hereby  gives  notice 
that  Consulting  Associates.  Inc..  of 
Chesapeake,  VA  23320-2637.  has 
applied  for  a  partially  exclusive  license 
to  practice  the  invention  disclosed  in 
NASA  Case  No.  LAR-15367-1,  entitied 
"Visually  Integrating  Multiple  Data 


Acquisition  Technologies  for  Real-ltme 
and  Retrospective  Analysis.''  for  which 
a  U.S.  Patent  Application  was  filed  by 
the  United  States  of  America  as 
repreaented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administntion.  Written  objections  to 
tile  prospective' grant  of  a  licenae  ahould 
be  sent  to  Mr.  George  F.  Helfiicfa.  Patent 
Counsel,  Langley  Research  Center. 
DATES:  RespcHises  to  this  notice  must  be 
received  by  September  23, 1996. 
FOR  FURTtCR  SilFOMtATKlN  CONTACT:  Mr. 
George  F.  HelMch,  Pstent  Counsel, 
Langley  Research  Center.  Mail  Code 
212.  Hampton.  VA  23681;  telephone 
(757)  864-0260;  fax  (757)  864-9190. 

Dalad:  )uly  17. 1996. 
Edward  A.  FranUe. 
General  Counsel. 
IFR  Doc.  96-18598  Filed  7-22-96:  8:45  ami 

aoiBia  cooc  rti«-«-M 

PMIoa(t»-<»6)] 

NoOoe  of  Prospective  Patent  License 

AOENCV:  National  Aeronautics  and 

Space  Administration 

ACTION:  Notice  of  prospective  patent 

Ucense. 

summary:  NASA  hereby  gives  notice 
that  Consulting  Associates.  Inc..  of 
Chesapeake.  VA  23320-2637,  has 
appliefd  for  i  partially  exclusive  license 
to  practice  the  invention  described  in 
U.S.  Patent  No.  5.377,100.  entitied 
"Method  of  Encouraging  Attention  by 
Correlating  Video  Game  Diffictilly  with 
Attention  Level."  which  was  issued  on 
December  27,  1994,  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr. 
George  F.  Helfrich,  Patent  Counsel, 
Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  September  23. 1996. 
FOR  FURTHER  INFORMATION  CONTACH 
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Mr.  Gaogs  F.  Halfildi,  Pataot  Couniel, 
Lmglajr  Ramreh  Caniar,  Mail  Coda 
212,  HamptCD.  VA  23681:  telai^uxm 
(757)  864-9260;  bx  (757)  864-«19a 

OMwi:  )ii]]r  17. 19M. 
Utnr4A.nnkla, 
CanemlCouMal. 

(FR  Doc  W-iaeoi  FUad  7-22-M;  S:45  mi) 
■uan  ooec  Tiw-at-M 


nwBWf  Fiiia|Mcnv  f"«Hm  ucanw 

MBICT:  National  Aeraomtica  and 
Spaca  AdministntioD. 

ACTION:  Nolics  of  proapacti**  patant 


— IIBY!  NASA  hgaby  givaa  notica 
that  HTIUJ  Tachnologiaa,  Inc.,  of 
Gaidana.  CalUocnia  90249,  Materiab 
and  Elactrodwinikal  Raaaaich 
Oofpotatiaa  (MER),  of  Tucaaa,  Aiixoaa 
85706,  P  k  P  Machina  Tool,  Inc.,  of 
Ckvaland.  Ohio  44146,  and  ZoUnar 
Platan,  of  Fort  Wayma.  Indiana  46803, 
hava  aadi  appliad  far  paiUaUy  axchiaiva 
Uoanaaa  to  practice  tha  ioUoariBg 
pafaBlod  innntioBa:  U.S.  PaianI  Na 
4M3,809,  -UOlTWEIQfr  PISTON": 
U.S.  Patant  No.  4,736,876, 
"OOMPOSITB  PISTON";  U.S.  Patant 
No.  4,009,133,  "U^TWEKarr 
PISTON  AKCHITBCTUKE":  and  lor  tlie 
following  invaotiaaa:  NASA  Cmo  LAR- 
1S,0»4-1,  antitlad  -XJQNCEFT  FOR  A 
RINGLESS  CARBONOVRBON  PISTON 
IN  INTERNAL  COMBUSTION 
ENGINES":  NASA  Cmo  Na  LAR- 
15,482-1,  emitlad  "INTEGRAL  RING 
CARB0N<:ARB0N  PISTON";  NASA 
Caaa  No.  LA](-15,402-1,  aolidad 
"CARBOHCARBON  PISTON 
ARCHITECTURES";  and  NASA  Caaa 
.|iio.  LAR-15,493-1.  antitlad  "PISTON 
AND  CYUNDERS  MADE  OF  CARBON- 
CARBON  OOMPOSITB."  Wiittan 
obiactiaaa  to  tlM  pcoapadiva  gnnt  of  a 
Ucanae  thouU  ba  aant  to  Gaora*  F. 
Helfricfa,  Patant  CounaeL  Laaq^ 
Raaaaidi  Cantar. 

IMTIK  Raaponaes  to  this  notica  muat  be 
lecaiTBd  by  September  23. 1096. 

ran  nmncM  wfowiatioii  oontact: 

Gaona  F.  Helfiich,  Patant  Counaal. 
Itafyf  Raaearch  Center,  MaU  Code 
212.  Hampton.  VA  23681;  lalaphooa 
(804)  864-9260. 


Dated:  faly  17,  ISSS. 
UmrtA-rraaUa, 


Novoa  of  ^n8pMRMa  PatMit  iJoaitaa 

AOBKT:  NatUmalAaroiMutics  and  Space 

Adminiatratianu 

/tcnON:  Notica  of  proapecUve  patant 

licenae. 

aUMMMtr:  NASA  hereby  givei  notice 
that )  ft  j  EDglneeting,  Inc.,  of  Bain 
Bridge  laland,  WA  98110,  baa  appliad 
far  a  partially  axcluiive  lioanae  to 
practice  the  inventian  deacaibed  in  U.S. 
Patent  No.  5,377,100.  entitled  "Method 
of  Encoungiiig  Attention  by  Cottelatiitg 
Video  Game  DilBculty  with  Attention 
Level,"  «diich  waa  iaauad  cd  December 
27, 1094.  to  the  United  Statea  of 
America  aa  lepreaentad  by  the 
Administ^tor  of  the  National 
Aaronautica  and  Space  Administration. 
Wiittan  ob)ert1nns  to  the  proepective 
grant  of  a  Ucanae  ahould  be  sent  to  Mr. 
Geone  F.  Hd&ich,  Patent  Counaal, 
Langwy  Raaearch  Centar. 
OAnS:  Reipansa  to  thia  notice  must  be 
racaivad  by  September  23, 1096. 

TOR  nmwn  ■vommtion  txiwACT: 
Mr.  Gaorga  F.  Helfricii.  Patant  Counsel 
Langley  Reeearch  Cantar,  Mall  Coda 
212,  Hampton.  VA  23681;  telephone 
(757)  864^260;  fax  (757)  8e4-«10a 

DalKL  )iily  17.  late. 
UwariA-FranUa, 
CmmlCauB—I. 
(FR  Doc  96-lMOO  PUad  7-23-46;  6:45  am) 


MWCT:  National  Aaronautica  and 

Rpi*M  Aitiw<«i«^T^9n 

ACIKM:  Nolioe  of  proapactive  patent 


(FK  Ddc  «6-1«$M  Fllad  7-23-46: 8:45  an] 


:  NASA  hereby  givaa  notica 
that  Trax  Medical  Cotpontion,  of 
Danhury,  CT  06810,  haa  aH>Uad  for  an 
axduaive  Uoenae  to  ptactioe  the 
Invantien  diadoaad  in  NASA  Caaa  Na 
LAR-1S059-1,  entitled  "Digital 
Mammogtapliy  With  A  Moaaic  of  CCD- 
Amys,"  far  vdiidi  a  U.S.  Patent 
AppUcatlon  waa  Blad  by  the  United 
Staiaa  of  Ametica  aa  repreaentad  by  tha 
Adminiatrator  of  tha  National 
Aaronautica  and  Space  Administration. 
Written  obJectiaDa  to  tha  proqMctive 
grant  of  a  Ucanae  ahould  be  sent  to  Mr. 
Gaorae  F.  Helfiich,  Patent  Counsel, 
Langlsy  Raaaaich  Center. 
DATES:  Responses  to  this  notice  muat  be 
received  by  September  23, 1996. 

ran  uimiii  MraMMTioN  oontact:  Mr. 
GaargsF.HeI&ich,Pataot  Counaal,    . 


Langley  Reeeaicfa  Center,  Mai]  Coda 
212,  Hampton,  VA  23681:  telephone 
(757)  B64-9260;  fax  (757)  864-0190. 

DatKl:  July  17, 1006. 
Uwaid  A.  FranUa^ 
Cenam]  Counml. 
(FK  Doc  9e-iaSM  Piled  7-23-46: 1:45  am) 


[|Mlaa(M-06in 

noDoaof  rmapacirva  ^aamiLJoanaa 

AQENCY:  National  Aaronautica  and     - 

Space  Administratian. 

ACnON:  Notioe  of  prospective  patant 


NASA  beraby  givea  notice 
that  Wbaelodc  Inc.,  of  Lcng  Branch,  N) 
07740-8809.  haa  appUad  far  a  partially 
excluaive  Ucenae  to  practice  the 
invention  dlscloeed  in  NASA  Cwe  No. 
LAR-15138-1,  entitled  "Piaioelectiic 
Loudspeaker."  far  which  a  U.S.  Patant 
AppUcation  waa  filed  by  the  United 
Statea  of  America  aa  repreaentad  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administratiaa. 
Written  objections  to  the  prospectiva 
grant  of  a  lioanae  should  be  sent  to  Mr. 
Gecaoe  F.  Helbich,  Patent  Counael, 
Lanyey  Raiaarch  Cantar. 
IMTia;  Raaponaaa  to  thia  notice  muat  be 
racaivad  by  Saptamher  23. 1996. 
ran  nMIHn  MKMfWTKM  OONTACR  Mr. 
Gaocaa  F.  Halfrkh.  Patant  Counael, 
Lantfby  Research  Cantar,  Mail  Code 
212,  Hampton,  VA  23681;  telephona 
(757)  864-0260:  fax  (757)  884-019a 

Oatsd:)BlyI7. 1986. 

--* '  ■  - — Ml. 

Cmmml  Counaal, 

[FR  Doc  96-18507  PUtd  7-23-06;  8:45  ami 


NATIONAL  SCICNCC  FOUNDATION 


lor  90w^  BansvHifSy  ana 


CoNactfon:  CoNmanl 


i7,iMe 

In  canq>lianoe  with  tha  taquirement 
of  SectioB  350e(cX2)(A)  of  the 
Papai%m>ilL  Redoaion  Act  of  1995  for 
opportunihf  for  public  comment  on 
propoaad  (Uta  coUectian  protects,  the 
Nabooal  Science  Foundation  (NSF)  vriU 

publish  periodic  «iimm«rl««  nf  p»fipn..it 

proiects.  To  raqueet  more  Information 
on  the  popoaad  project  or  to  obtain  a 
copy  of  tha  data  collection  plaiu  and 
inabumaots,  call  the  NSF  Clearance 
Officer  on  (703)  306-1243. 


Fedval 


/  VoL  61.  Na  142  /  Tueaday,  ftily  M.  1906  /  Notices. 


Cammmta  are  invited  on  (a)  Whether 
the  prt>poaed  collection  of  information 
isneceasaiy  for  the  proper  perionnance 
of  the  functions  of  the  agency,  innluHing 
whether  the  information  shall  hava 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoaad  coUectioo  of  infonnation:  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minlmlge  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  through  the 
use  of  automated  coUectian  techniques 
or  other  forms  of  infonnation 
technology. 

Proposed  Project:  Graduate  students 
in  science,  engineering,  and  health 
fields  in  U.S.  coUeges  and  universities, 
by  soutts  and  meuanism  of  support 
and  by  demographic  characteristics — A 
mail  survey,  the  Survey  of  Graduate 
Students  and  Postdodorates  in  Science 
and  Engineering  originated  in  1966  and 
has  been  conducted  annually  since 
1972.  The  survey  is  the  academic 
graduate  enrollment  component  of  the 
NSF  statistical  program  that  seeks  to 
"provide  a  central  clearinghouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  the  availability  of^  and  the 
current  and  projected  need  ibr, 
acieotific  and  technical  resources  in  the 
United  States,  and  to  provide  a  source 
of  information  for  policy  formulation  by 
other  agencies  of  the  Federal 
government"  as  mandated  in  the 
National  Science  Foundation  Act  of 
1950.  The  proposed  project  wiU 
continue  the  cunent  survey  cycle  for 
three  to  five  years.  The  annual  FaU 
surveys  for  1996  through  2000  wiU 
survey  the  imiverse  of  approximately 
725  institutions  offering  accredited 
graduate  programs  in  science, 
engineering,  or  health.  The  survey  has 
provided  continuity  of  statistics  on 
graduate  school  enrollment  and  support 
for  graduate  students  in  all  science  & 
engineering  (SttE)  and  health  fields, 
with  separate  date  requested  on 
demographic  characteristics  (race/ 
ethnidty  and  gender  by  fiiU-time  and 
part-time  eimjllment  status).  Statistics 
from  the  survey  are  published  in  NSF's 
aimual  pubUctttion  series  Academic 
Science  and  Engineering  Graduates,  in 
NSF  pubUcations  Science  and 
Engineeniig  Indicators,  Women, 
Minorities,  and  Persons  with  Disabilities 
in  Science  and  Engineering,  and  are 
available  electronicaUy  on  the  World 
Wide  Web. 

The  survey  wiU  be  mailed  primarily 
to  the  admiiiistraton  at  the  Institutional 
Research  Offices.  To  tninimize  burden, 
the  NSF  is  exploring  possibilities  for 
using  an  automatic  survey  questionnaire 
(ASQ)  diskette,  on  which  institutions 


would  receive  thair  previous  year's  data 
and  a  complate  program  for  editing  and 
trend  checking.  Reqxmdenta  «riU  be 
encouraged  to  participete  in  these 
initiatives  should  they  so  wish. 
Traditional  paper  questioimaires  will 
also  be  available,  with  editing  and  trend 
checking  performed  as  part  of  the 
survey  processing. 

In  Fall  1994,  the  aurvey  achieved  a 
total  response  rate  of  98.9%  for 
institutions  and  96.0%  for  departments. 

Burden  estimates  are  as  follows: 


NUCLEAR  neOULATORV 


Total 
No.  of 
kiaHu- 
tiona 

Oapart- 
menti 

Bunian 
turn 

FY  1992  

FY  1993 

FY  1994 

727 
725 
724 

10,981 

11.134 
11.411 

1.78 
1J0 
1.97 

Send  conunents  to  Herman  Fleming, 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilaon  Boulevard, 
Suite  485,  ArUngton.  VA  22230.  Written 
comments  should  be  received  by 
September  17, 1996. 

Daled:  {mis  17, 1OT6. 
Hai»aB  G.  B—lag, 
NSF  aearance  Officer. 
IFR  Doc.  ee-lSSaO  Filed  7-22-«6;  8:45  ami 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunahina  Act  MaaOng 

TME  AND  IMTE:  9:30  ajn.,  Tuesday,  July 
30, 1996. 

PLACE:  The  Board  Room.  5th  Floor,  490 
L'Enfant  Plaza.  S.W..  Washington,  D.C 
20594. 

STATUS:  Open. 

MATTBtS  TO  BE  CONSIOEREO: 

6579A    Aviation  Accident  Itepoit: 
UncoDlainad  Et^ine  Failuie/Fire, 
Vilu)et  Airlinas  Flight  SS7.  Dou^  DO 
9-32,  AtlanU.  Georgia.  Juna  8.  IMS. 

NEWS  MEDM  CONTACT:  Telephone:  (202) 
382-0660. 

FOfl  NORE  MFOMMTION  CONTACT:  Baa 
Hardesty,  (202)  382-6525. 

DstBd:  My  19. 1996. 
Baa  Hardasly. 

Fedeml  Register  Uaisoa  Offlear. 
IFR  Doc  96-18812  Filed  7-19-96: 1:52  pm] 


IPoehal  Naa.  ao-cn  aaa  a0-*11] 

ff^KHIC  OOTVm  CMCVIC  WnO  UBB 

CoinMny  SttlMfi  NudMrQiMfvHM 
StattoMMto  1  Md  2;  Mo«o»4f 
CofHMIarBlton  of  MBumBaor 
AmandniantB  la  FNomty  OparadnQ 
Uoanaaa.  Propoaad  No  SlgnMoant 
HiartB  ConaldawBon  DalawlnaBon, 
and  Opportunity  tor  a  Haartng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-70 
and  DPR-7S  issued  to  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
for  operation  of  the  Salem  Nuclear 
Generating  Station,  Unite  1  and  2, 
located  in  Salem  County,  New  Jersey. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
3.3.2.1,  "Engineered  Safety  Feature 
Actuation  System  Instrumentatirai"  to  . 
reflect  a  revised  setpoint  for  the 
interlock  designated  P-12. 

Before  issuance  of  the  propoeed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commisaion'a 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  ID  (3FR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  propoaed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  prababiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  whi<£  is 
presented  below: 

1.  The  propoaed  change  does  not  involve 
a  itgnifirant  increase  in  tiie  probability  or 
Gooaequeocas  of  an  accident  previously 
flvalualad. 

This  chau^  to  the  Tedmical 
Spedficatioiu  does  not  involve  any  physical 
changes  to  the  plant  or  any  procedures 
chaises. 

There  it  no  safety  consequence  to  the 
(safety  injecUonl  SI  function  being  enabled  at 
543  *F.  The  T.vg  no-load  temperature  is  at 
547  "F  with  incraasing  T„,  for  bigber  power 
operation.  The  allowable  value  of  S45  °F  as 
the  upper  limit  assures  the  availability  of  the 
SI  function,  tiieiefore.  tbe  protective  function 
wUi  peifomi  within  its  analyzed  range.  On 
iodeasing  tamperatuie,  P-12  automatically 
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I  SI  U  bodi  Higb  SiraaaUiw  Flow 
oaiwidBU  with  Low-Low  T^  ud  I^ 
SmmUa*  noar  ootecUiBt  wUh  low 
StHfnUiw  PtMiim.  tt  alio  pnvidn  a 
I  tibial  10  th*  Smm  Dump  SjrMra. 
Oh  oMavMiiig  iaaiftnian,  P-IS  pauulu 
mniDal  block  ofS  in  holfc  IQgh  SMmlia* 
Flow  cciaddai  wttli  Low-Low  T^  nd 
Ugh  Stonlte  Fkiw  catecktant  wHh  Ua> 
SmmUiw  PiMnn.  TUi  pamHi  biocUiw  of 

rti«  g  )Mlni»  lli«  mlTitmimi  tTii.».li—  ^ 

ottkiUit;  duriag  ■  awtrcjlod  ihutdown. 
With  •  2  "P  •Uowibh  dnWioo  ban  dw 
nomiiui  Htpotnt,  (ha  ntpoiat  of  S43  *P  i> 
Mlaqu*!*  to  nahl*  lfa>  opMibir  to  htocfc  SL 

Hsdwu*  daaiyi  of  Ilw  iaagiiiMnd  MiMy 
faatni*  ■muHnn  «7Mm|  ESFAS  pravidM 
that  acbatlaa  of  tiw  a  block,  •aabb.  od 
ESFAS  paotactkn  fjmni  opantkaa  an  an 
pravidad  by  tha  ana  bMaUaa.  Tlw  aoalyaaa 
waa  pariannad  anppoitliig  tha  daal^i  of  tha 
BSPAS  rfam. 

KarlakiD  of  tfaa  P-12  iaipolat  to  anabla 
manoal  block  of  SI  faoD  Ml  "F  to  M3  "F 
doaa  not  Impact  Iha  aaiMy  inaljaaa  SI  ia 
avaUaUa  at  cr  aho«a  tfaa  T..,  no-load  valna 
of  547  *F,  whkh  i*  cooaialBnt  with  tha 
ialpolnt  far  Low-Low  T.,  in  TS  Tahla  3.3- 
«.  IWaijiliig  Iha  allowahla  VahM  of  Ml -F  ta 
aJao  oooiiitant  wiili  Table  3.3-4.  Tba 
prupuaaJ  reviaions  do  not  affact  tba  Intagrity 
of  tha  hial  aaawiiMy  or  reactor  inlaniala  ium 
that  thair  hinctioo  in  tha  oontrol  of 
ndhdogical  coBaaquncaa  ia  atbclad.  In 
additioB.  tha  fupuaad  ravjaiaiia  do  aM  allact 
any  Baaion  pcoduot  bvitar.  Tha  pnpoaad 
nriitoa  doaa  not  chanaa,  dayada,  or  pravant 
tha  laapooaa  of  laiMy  lalatad  mitiaMien 
aya>anialDacrida«taiiapatioa,aanaiLilbaJin 
tha  [Final  Salaty  Analy^  Rapot]  FSAK. 

Ttaaafata  tha  fopoaa  J  changa  doaa  not 
imolva  a  aijiiflrant  inoaaaa  in  tha 
paohabilltyormtiaaqiiaia.aaofanatiridaot 
pmrlooaly  anlualad. 

-2.  Tha  pnpoaad  chaaga  doaa  not  oaata  Iha 
poaaiUUh  of  a  naw  or  diflannt  kind  of 
acddant  from  any  acddant  piarloualy 
avahiatad. 

Tba  pn>poaed  rhatlgaa  to  tha  TS  latpainta 
far  P-12  do  not  ciaata  Ulun  modaa  that 
could  advanaly  impact  lafaty-ialatad 
aquipmant  or  cauaa  the  initialioa  of  any 
accidant.  Tha  P-12  intailocfc  dicuit  pattaina 
to  acrtdant  mitlgatloa  ayaiana  and  not 
acddanl  iniUatiaB.  Functiona  of  aafaty 
rriatad  ayataoM  and  rranpoiianli,  wfaicfa  aia 
lalalad  to  accidant  mitigatioii.  baaa  not  baan 
aUand. 

Tha  pcopoaad  TS  aatpoint  changa  doaa  not 
ciuae  dw  Initiation  of  any  anddant  or  mala 
any  naw  cndlhla  faihua  in  tha  ayalain.  Tha 
piuuuaad  laviakiBa  do  not  raaub  In  any 
maminrtino  of  aquipoam  pravioualy 
avahiatad.  Tha  piiipiiaaj  laviaiooa  do  not 
raaolt  in  incraaaad  pmbability  of  aquipmant 
hUura  ■omarioa  pravioualy  daamad 
impiobabla. 

Thon&ca.  tlM  prapoaad  changa  doaa  not 
create  the  poaaibility  of  a  new  or  dlfEnvnt 
kind  of  anidant  fiom  any  accident 
ptarioaaly  erchiatad.  Iha  raviaioaa  will  not 

uaate  th«  pneaiWItty  nf  «  mjlf  .T|..f)^T|  ^ 

equipment  impoftant  to  lafety  dlffarant  than 
pnrioualy  avahiatad  in  tba  FSAK. 

3.  The  laupuaaJ  changa  doaa  not  involve 
a  aigniflcant  railiiction  in  a  maigin  of  aafaty. 


Savaial  dllknnt  itaamltna  break  analyaaa 
an  parfaanad  to  auppoat  operation  of  tha 
Salaa  mitta.  Aaaiyaa  are  parfacmad  to 
ilia« mini  Iha  ooaa  laapcaiaa  to  pnatnlatad 
itaamllna  hraaka  and  to  calcuhla  maaa  and 
enemy  lalaaaaa  both  inaida  end  outaida 
cootainmeiit. 

In  tha  conant  »*— i***^  beeii  core  laeponea 
ataamlina  biaak  anatyala.  tha  High  Slaamlhia 
Flow  coiacidaat  with  Low-Low  T..,  or  Low 
Slaamllna  Ptaaauia  pcotective  fanctions  an 
net  modalad.  Aa  inch,  a  changa  to  Iha  SI 
parmlaaiva  baa  no  Impact  on  tha  analyala. 
Olhar  SI  aiviala  gaaanlad  ban  a  poatuleted 
ataamlina  baaak  an  aadilad  in  the  analyala. 
bitarlodk  P-U  ia  indapandant  of  thaee 
cnditad  SI  algnala.  Tharafan,  thia  change 
baa  no  impact  on  tha  aafaty  anahsla. 

Tha  Ucmeing  baaie  ataamlina  break  maaa 
and  anafgy  mlaaaa  aafaty  analyaee,  inaide  and 
outaida  oontainmaitf.  br  Salem  Unita  1  and 
2  aaaumaa  IhaavaUabUity  of  the  High 
Staamlina  Flow  coincident  with  Low-Low 
T^  <r  Low  SteanUne  Praaaun  far  actuation 
of  SI  and  ataamlina  laolaUon.  Howavar,  no 
oadlt  la  takan  far  thaaa  trip  ftinrltnna.  The 
nolad  Technical  SpariBcetlopchei^ia 
teeolving  a  diacrqiaacy  between  the 
permleeiva  P-12  eetpoint  end  the  Low-Low 
T^  aelpoint  Bran  Uiough  Ihla  Low-Low  T_ 
huicllon  ia  avaUabla  in  ma  ataamlina  break 
maaa  and  anaigy  mleeae  analyaee.  operation 
ia  not  cnditad  in  tha  analyaee. 

Then  en  no  naw  aafirty  analyaee  or 
ravijionU)  to  any  oxistiag  iafaty  analyaee  ea 
e  raauit  of  tbeee  diangaa.  In  addition,  the 
propoeed  cbaogi  doee  not  impect  any  input 
aeamnptioaa  erraeulta  of  any  currant 
licenaing  beaia  analyaea  for  Iha  deeign  beaia 
eventf.  Tberefore,  than  ia  no  aigniflcant 
reduction  in  the  margin  of  aafaty. 

The  NRC  aUff  has  raviowed  the 
Ucensea'a  ani^rtiiaDd.  baaad  oo  (hii 
review,  it  ai^Man  that  the  dirae 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Theiafore.  the  NRC  staff 
proposes  to  detennine  that  the 
einwiitlinwit  lequest  involves  no 

slgnifi/Mnt  hamrda  nnn«iii«iratlmi 

The  Commiaaicm  ia  seeking  public 
comments  on  this  pn^raaed 
detanniaatlan.  Any  conunanls  received 
within  30  days  alter  tlia  date  of 
publicstion  of  this  noUos  will  be 
conaidared  in  ""'^"g  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amentfanent  until  the 
expiratian  of  the  30-day  notice  period. 
However,  should  drcumstances  change 
during  the  aoUoe  period  such  tliat 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fscility,  the 
CommisdoD  may  issue  the  limii«« 
amendment  beiote  tlw  expintion  of  the 
30-day  notice  period,  provided  that  its 
final  detenninatian  is  that  the 
amendment  involves  no  «igniB»-»nt 
haxaids  ooosidenrtian.  The  final 
deteiminatian  will  conaider  all  public 
and  State  comments  moeived.  Should 


the  Commission  take  this  actian,  it  will 
puUlah  In  the  Padanl  lagiitva  noUoe 
of  laauance  and  prorida  m  rapotonity 
far  a  haariog  altar  iaauance.  "nie 
CommiHian  expects  tlat  the  need  to 
take  this  actioo  will  occur  voy 
infraouaotly. 

Wntlan  oomments  may  be  submitted 
by  mail  to  the  Qiief .  Rules  Review  and 
Diractivaa  Bnncfa,  Dtviiion  of  Freedom 
of  Infonnation  and  Publications 
Servicea,  OlBce  of  Administratian.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  205S5-0001,  and 
should  die  the  publication  date  and 
page  number  oAhis  Fadaral  Kagialar 
notice.  Written  comments  may  alao  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  1 1545  Rockville  Pike. 
Rocfcville.  Maryland,  fiom  7:30  a.m.  to 
4:15  pjn.  Fedraal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Boom,  the  Gehnan  Building,  2120  L 
Street.  NW.,  Washingbm,  DC. 

The  filing  of  nqueals  far  hearing  and 
petititms  far  leave  to  intervene  is 
oiscuaaed  below. 

By  August  22. 1996  the  licensee  may 
file  a  request  for  a  healing  trith  respect 
to  issuance  of  tha  amimHi^frnt  to  tha 
subject  iadlity  operating  license  and 
any  person  whose  Interest  may  Im 
albcted  by  this  proceeding  and  who 
wishea  to  participate  as  a  party  in  the 
pnxeeding  must  file  a  written  request 
lor  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Piactioe  for 
Domestic  Licenaing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
ccosult  a  current  copy  of  10  CPR  2.714 
«d>ich  is  available  at  the  Commiasion's 
Public  Dociunent  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  tha  Salem 
Free  Public  Library,  112  West 
Broadway.  Salem.  New  Jersey.  U  a 
request  far  a  t»««ritig  or  petition  for 
leave  to  intervene  ia  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  t.<«-»nriTig 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licenaing 
Board  will  iasue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  prtxaeding,  and 
how  that  interest  may  be  affected  by  tha 
reaulu  of  the  proceeding.  Ttia  petition 
should  specifically  e]q>Iain  the  reasons 
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why  intervention  should  be  permitted 
with  particular  teferance  to  the 
following  factors:  (1)  The  nature  of  the 
peUtionar's  right  under  the  Act  to  be 
made  party  to  the  proceediiig:  (2)  tha 
nature  and  extent  of  the  patiUoner's 
property,  finanrial.  or  ottiar  intsiest  in 
the  proceeding:  and  (3)  tha  possible 
eflsct  of  any  mat  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
alao  identify  the  specific  aspect(s)  of  the 
sub)ect  matter  of  tne  proceeding  as  to 
iriiidi  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  vrithout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specifidfy 
requirements  described  above. 

Not  later  than  IS  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitionar  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
ahall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contenUon 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
heating.  The  petitioner  must  also 
provicje  referanoea  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  awaie  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  bets  or  expert  opinion.  Petitianer 
must  provide  sufficient  infonnation  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  coiuideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participateas a  patty. 

Those  petmitUid  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
partidpata  fully  in  the  conduct  of  Ihe 
hearing,  induding  the  opportunify  to 
present  evidence  and  croas-examine 
witnesses. 

If  a  healing  is  requested,  the 
Conmiiaaion  will  make  a  final 
datermination  on  the  issue  of  no 


significant  hazarda  oonaideration.  The 
final  datatminatioa  will  serve  to  dadde 
when  the  hearing  is  held. 

If  the  final  determination  ia  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  iminediately  aSsctive. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  coiuideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nudaar  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deliveuted  to  the  (Commission's  Public 
£)ocument  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  1-(800)  248-SlOO  (in  Miasouri 
l-(800)  342-6700).  TTie  Western  Union 
operator  should  be  given  Datagrain 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz:  petitioner's  name  and  telephone 
□umber,  dale  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  alao  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Conunission,  Washington.  DC  20555- 
0001.  and  to  Mark ).  Wetterhahn, 
Esquire.  Winston  and  Strewn,  14(X)  L 
Street,  NW.,  Washington,  DC  20005- 
3502,  attorney  for  the  licensee. 

Nontimely  filings  of  petitloas  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
abaent  a  determination  by  the 
Conmiissioo.  the  presiding  officer  or  tha 
presiding  Atomic  Safafy  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  12. 1986.  which 
is  available  for  public  inspection  at  the 
Commisaian's  Public  Document  Room, 
the  Gehnan  Building,  2120  L  Street 
NW..  Washington,  DC,  and  at  the  local 
puUic  document  room  located  at  the 
Salem  Fiae  Public  Library,  112  West 
Broadway.  Salem,  New  Jersey. 


Dated  at  Rockville,  Maryland,  this  ITdi  day 
of  July  law. 

For  tha  Nudaar  Ragulabay  Commiaeion. 
DeMldS.MidBaB. 
Settlor  ProJKi  Manager,  Pmfect  Dir&etoraie 
1-2,  Division  of  Reactor  Project*— l/B,  Office 
ofNuctear  Beactor  Begutotion. 
IFR  Doc  M-lseS5  FUsd  7-22-46:  •:4S  ami 


SuMhliw  Act  MaMIng 

AOENCY  HOLOMO  T>C  MEEIWO:  Nudoaf 

Regulatory  Commission. 

DATES:  Weeks  of  July  22, 29.  August  5. 

and  12. 1S9S. 

PLACE:  Commissioners'  Conferanoe 

RocHn.  11S5S  Rockville  Pike,  Rockville. 

Maryland. 

status:  Public  and  aosed. 

MATTERS  TO  BE  CONSUEREO: 

Weekoflulyil 

There  are  no  meetiogi  acbeduied  for  the 
Week  of  July  22. 

Week  oflaly  1»—Tentatire 

Monday.  July  29 

10:00  a.m. — Briefing  on  Uranium  Recovery 

Propem  (Public  Meetii^  (Cooiact:  Joe 

Holonich.  301-415-6643) 

Tuesday,  fuly  30 

10:00  a.m. — Briefing  by  Nuclear  Waale 
Technical  Review  Board  (Public 
Meeting) 

1 1  ;30  a.m. — Affirmation  Seesion  (Public 
Meeting)  (if  needed) 

2:(X)  pan. — Brieftng  on  Status  of  Staff  Actiooa 
on  [nduBtr>-  Restructuring  and 
Deregulation  (Public  Meeting)  (Contact: 
Dave  Mathewi.  301-«l»-12a2) 

Wednesday.  July  31 

2Mi  pjn.— Briefing  on  EBO  Pragram  (Pulilic 
Meeting)  (Contact:  Ed  Tuckar.  301-41S- 
7382) 

TTiuisdoy,  August  1 

3:00  pjn. — Briefing  on  Spent  Fuel  Pool 

Cooling  issues  (Public  Meeting)  (Cbotact: 
George  Hubbard,  301-415-2870) 

IVeek  ofAxigusI  S— Tentative 

Then  are  no  meetings  scheduled  for  the 
Week  of  August  5. 

Week  of  August  12— Tentative 

There  are  no  meetingB  icheduled  for  the 
Week  of  August  12. 

The  schedule  far  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (Racoitiing) — (301) 
415-1292.  Contact  pareon  far  man 
infarmation:  Bill  Hill  (301)  4IS-1M1. 


The  NRC  Commission  Meeting  Schedule 
can  be  found  oo  the  Intainet  et:  bttp:y/ 
wwwjucgav/SECY/smi/echedule.iitm. 

Thia  notice  is  dialribuled  by  mail  to  aavetal 
hundred  subecribecs:  if  ytni  noloogarwiab 
10  receive  it.  or  erould  like  to  be  edded  In  it. 


Fadml 


/  VoL  61,  Na  142  /  Tuesday,  July  23,  1996  /  Noticaa 


38233 


3823Z 


Fadvd 


/  Vol.  61.  Na  142  /  TuMday,  July  23.  1996  /  NoUcw 


plcttM  contact  th«  Offica  of  th«  Seavtsxy, 
Attn:  OpmaOaot  Bimch.  Wubingtoo.  D.C 
S0S9S  (301-41S-19e3). 

bk  addMoo.  diMiibutioa  of  thl<  mmiiig 
notlca  om  the  inlanMt  gftuma  is  anikbU. 
If  you  an  tnlHMtad  in  facaiving  thi« 
rntninliaina  nwaHng  whailala  alactraoicaUy, 
plaaaa  nod  an  alactnmic  maaaaga  to 
albflbrc-gov  or  diw#mugo». 

Dalad:  )uly  17, 1990. 
WIOtaB  M.  UB.  Jr.. 

SKmaiyTrackingOfficBr.OffictofUm    . 
Secntary. 

(FR  [)ac  9»-ia7at  FUad  7-l»-M;  11:10  am) 
■mw  oect  nm  ti-ai 


UMTEO  STATES  POSTAL  SflRVICE 

Board  of  QovamofB;  SimmMim  Act 
Wo<te»  ot  Voo  to  Oo—  Miottng 

By  telepfaooa  vole  oo  July  IS,  1996, 
ths  Board  of  Govamon  of  tLe  United 
Stales  Postal  Service  voted  imanimoiuly 
to  close  to  public  observatiaa  its 
meeting  scheduled  for  ]uly  2ft-30, 1996, 
in  Chicago,  Illinois.  The  mambeis  wlU 
consider  stniegic  pUaning. 

The  meeting  is  expected  to  be 
attended  by  the  following  persciis; 
Goveniora  Alvarado,  Daniels,  del  Junco, 
Dyfaricopp,  Flneaun.  Madde, 
McWherter,  Rider  and  Winters; 
Postmaster  General  Rimyon.  Deputy 
Postmaster  General  Coughlin.  SecTstary 
to  the  Board  Koerber,  and  General 
Counsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  S52b(cJ(3)  of  title  5,  United 
States  Code:  secuon  410(c)  (2H5)  of 
title  39,  United  States  Code:  and  sectiao 
7.3  (c)  and  (d)  of  Utle  39,  Code  of 
Federal  Regulations,  the  meeting  is 
exempt  from  the  open  meeting 
rsquinment  of  the  Government  in  the 
Sunshine  Act 
[5  U.S.C  5S2b(b)]. 

The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  these  matters  be 
open  to  tbe  public. 

In  sccordance  with  section  552b(fKl) 
of  title  5,  United  SUtes  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
RegulatioDS,  the  General  Counsel  of  the 
UnitMi  States  Postal  Service  has 
certified  ibat  in  her  opinion  the  meeting 
may  property  be  doeed  to  public 
obsarratiao  pursuant  to  section 
S52b(cH3)  of  title  5.  United  States  Code; 
section  410(c)  (2)-<5)  of  title  39,  United 
States  Code:  and  section  7.3  (c)  and  (d) 
of  title  39,  Code  of  Federal  Regulations. 

Request  ibr  information  about  the 
meeting  should  be  addressed  to  the 


Secntary  of  tba  Board,  Thomas ). 

Koerber,  at  (202)  268-4800. 

1lMauiI.beftar. 

Soawtory. 

jFK  Doc  9S-1«805  Filed  7-19-aS:  1:42  pm) 

aaun  oooi  me-ta.* 


SECURTTIES  AND  E^CHANQE 


pw.  No.  le-aaon;  tii-iosaoi 

MFS9  Spaeial  VMua  Tniot:  No«eo  or 


July  17, 199S. 

AOCNCT:  Sectuities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

AmjCANT:  MFS«  Special  Value  Trust 
RB^VAHT  ACT  MCTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
that  would  grant  an  exemption  from 
section  19(b)  of  the  Act  and  rule  19b- 
1  thereunder. 

fUMHANV  OF  APPLICATION:  Applicant 
reqtiests  an  order  to  make  up  to  twelve 
monthly  distributions  of  long-teim 
capital  gains  in  any  one  taxable  year,  so 
long  as  applicant  maintains  in  effect  a 
diatoibution  policy  calling  for  monthly 
distiibutioas  of  a  fixed  percentage  of  its 
net  asset  value. 

njNQ  OATCS:  The  application  was  Bled 
OD  June  24, 1996. 

HEAMNa  OM  NOmCA-nOH  OF  HUMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mall.  Hearing  requests  should  be 
received  by  ue  SEC  by  5:30  p.m.  on 
August  12, 1996,  and  should  be 
aocompaniad  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  at, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  sute  the  luiture 
of  tbe  writer's  interest,  the  reason  for  iIm 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Seoelaiy. 

AD0WHM8.  Secntary.  SEC  450  5th 
SUeet  N.W..  Waxhii^ton,  D.C  20549. 
Applicant,  500  Boyl^on  Street,  Boston, 
MA  02116. 

RM  FUfmcn  WFOMATKIW  CONTACT 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572.  or  Alison  E.  Baur.  Branch 
Chief,  at  (202)  942-0S64  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulatiou). 


■UPfUMENTAKY  MFOMIATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  tse  at  the  SGCs 
Public  Refsranoe  Branch. 

AppUcanf  a  Rapraaentattoaa 

1.  Applicant  is  closed-end 
management  investment  company 
organLad  as  a  Massachusetts  business 
trust  Applicant's  investment  objective 
is  to  maintain  an  annual  distribution 
rate  of  11%,  based  on  the  original 
oSaring  price  of  S15  per  share,  while 
seddng  capital  appreciation. 

2.  Applicant  has  a  distribution  policy 
calling  for  twelve  monthly  distrlbutiaiu 
to  shareholders  of  an  amount  equal  to 
0.916%  of  iU  initial  public  offering 
price  of  SIS  per  share  (11%  on  an 
annualized  basis)  ("Monthly 
Distribution  PoHcy").  If,  for  any 
monthly  distribution,  net  investment 
income  and  net  realized  short-term 
capital  gains  are  less  than  the  amount  of 
the  distribution,  the  difference  is 
distributed  from  other  assets. 
Applicant's  final  distribution  for  each 
calendar  year  includes  any  remaining 
net  investment  income  and  net  realized 
short-term  capital  gains  deemed,  for 
federal  income  tax  purposes, 
undistributed  during  the  year,  as  well  as 
any  net  long-term  capital  gains  realized 
during  the  year.  If,  for  any  fiscal  year, 
the  total  distributions  exceed  net 
investment  income  and  net  realized 
capital  gains,  the  excess,  distributed 
from  other  assets,  is  treated  as  a  return 
of  capital.  If  appUcant's  net  investment 
income,  net  short-term  realized  gains, 
net  long-term  realized  gains,  snd  returns 
of  capital  for  any  one  year  exceed  the 
amount  to  be  distributed  under  the 
Monthly  Distribution  Policy,  applicant 
may  in  its  discretion  retain  net  long- 
term  capital  gains  to  the  extent  of  such 
excess.  Applicant  requests  relief  to 
permit  it  to  make  up  to  twelve 
distributions  of  net  long-term  capital 
gaiiu  in  any  one  taxable  year,  so  long  as 
it  maintains  in  effect  the  Monthly 
Distribution  Policy. 

AppHcaM'a  Lagal  ABalyaia 

1.  Section  ig(b)  provides  that 
registered  investment  companies  may 
not  in  contravention  of  such  rules, 
regulations,  or  orders  as  the  SEC  may 
praacribe,  distribute  long-term  capital 
gains  more  often  than  once  every  twelve 
months.  Rule  19t>-l  limits  the  number 
of  capital  gairu  distributions,  as  defined 
in  section  852(bM3KC)  of  the  hitemal 
Revenue  Code  of  1986,  aa  amended,  (the 
"Code"),  that  applicant  may  make  with 
reipect  to  any  one  taxable  year  to  one. 
phu  a  stipplemental  distribution  made 
pursuant  to  section  8S5  of  the  Code  not 
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mfftiniting  10%  of  the  total  amount 
distributed  for  year,  plus  one  addidonal 
loos-term  capital  gains  distribution 
made  to  avoid  the  excise  tax  under 
section  4982  of  the  Code. 

2.  Rule  I9t>-1,  by  limiting  the  number 
of  net  long-term  capital  gain 
diatributiaDS  that  appUoint  may  maka 
with  leepact  to  any  ooa  yaar,  pravanta 
tha  nonnal  opantion  of  the  Monthly 
Diatiibutian  Policy  whtosvar  applicants 
realired  net  loo^^arm  capital  gaina  in 
any  year  axcaad  the  total  of  the  flxad 
mcnthly  diatilbutioiia  that  under  rule 
1M>-1  may  include  audi  capital  gains 
In  that  aituatioo.  the  nik  enactivaty 
hroaa  the  fixed  monthly  dlatributions, 
thai  imder  the  nile  may  not  iochida 
(uch  capital  gaina,  to  be  funded  with 
istuma  of  capital  (to  tha  extant  net 
iniiaaliiianl  inooma  and  raallzad  short- 
term  capital  gains  an  insuffidant),  even 
though  oat  naUaad  kmo-tann  capital 
gaina  would  otharwisa  be  available 
thorafar.  'Hie  kng-tenn  capital  gaina  in 
axcaaa  of  the  Bxsd  mcnthqr 
diattjbutians  p«»™'"«^  by  the  rule  than 
must  either  be  added  aa  an  "extn"  on 
one  of  the  permitted  capital  gains 
(fiatributiotts,  thus  excMding  the  total 
annual  amount  called  far  by  the 
Monthhr  Dialiibutlan  Policy,  or  be 
ntatoad  by  appUcant  (with  applicant 
pajingtamw  thanon).  d 

3.  ^pUcant  balia*aa  that  gnnliiig  tha 
requastad  nliaf  would  limit  appUcut's 
return  of  capital  distiibatlaos  to  that 
amount  nacaasary  to  make  up  any 
shortfall  betwaan  applicant's  guaranteed 
distribution  and  the  total  of  ito 
inveatmaDt  income  and  capital  gains. 
Tbe  Ukelihaod  that  appUcant's 
sharaholdats  would  be  subfect  to 
additional  tax  return  complexiUes 
involved  when  applicant  retains  and 
pays  taxas  on  long-term  capital  gains 
would  tharefora  be  avoided. 

4.  Ona  of  tha  ccocams  laading  to  the 
adoption  ot  aection  19(b)  and  rule  19b- 
1  waa  that  abairiudden  might  be  imable 
to  diatinguiah  frequent  distributioru  of 
capital  ^lina  from  invaatmant  inooma. 
In  aocoidanca  with  rule  lSa-1,  a 
aepaiata  atatamant  showing  the  aouica 
of  tha  ditfribuUon  (net  invaatmant 
iocoma,  net  naUxad  capital  gains,  or 
tetuiaa  of  capttal)  %trill  accompany  each 
dialtibiition  (or  the  conflnnation  of  tha 
rainveatinant  thataof  under  applicant's 
dividend  rainvaatment  plan).  In 
addition,  a  statement  showing  the 
amount  and  souree  of  distributions 
lacaivad  during  the  year  will  be 
inchidad  with  qiplicant's  DtS  Torn 
10B9-OIV  mporta  sent  to  each 
ahaidiolder  who  received  distributions 
during  the  year  (induding  shareholders 
who  sold  shares  during  the  year).  Thia 
informatian  will  also  be  indudsd  in 


applicant's  annual  report  to 
shareholders.  Through  these  diadosuraa 
and  other  communications  with 
shar^olden,  applicant  states  that  its 
shareholders  vriU  understand  that 
applicant's  fixed  diatiibuttans  an  not 
tied  to  its  Investment  iorooia  and 
realized  capital  gaina  and  will  not 
represent  yield  or  investment  return. 

5.  Another  concern  that  led  to  the 
adoption  of  section  19(b)  and  rule  19b- 
1  was  that  frequent  capital  gains 
disiiibutiaos  could  facilitate  inqinipar 
bud  distribution  practices.  Inrhiding 
tha  practice  of  lu^ng  an  investor  to 
purcfaaae  fund  shares  on  the  baaia  of  an 
upcoming  dividend  ("selling  the 
dividend"),  where  the  dividend  teaults 
in  an  immediate  corresponding 
reduction  in  net  asset  value  and  is  in 
effect  a  return  of  the  invaatot's  capital. 
Applicant  balievas  that  this  cooosm 
does  not  apply  to  closed-end  investment 
companies,  such  as  apphcrnt,  wliich  do 
not  continuously  distribute  shares. 

6.  Applicant  states  that  another 
concam  leading  to  the  adoption  of 
section  19(b)  and  rule  19b-l,  the 
increased  adminiatntive  costs 
asaociatad  with  more  frequent 
distributiona.  ia  not  preaenl  becauae 
applicant  will  ctmtinua  to  make 
monthly  distributiona  ragardlaaa  of  what 
portion  thereof  is  compoaed  of  capital 
gaiiu. 

7.  Section  6(c)  of  the  Act  providea  that 
tha  SEC  may  exempt  any  person, 
aacurity.  or  transaction,  or  any  class  of 
riaaaes  of  parsons,  aecuritiea,  or 
transacdans,  from  any  provialona  of  tha 
Act,  if  and  to  the  extant  such  exemption 
is  necessary  cr  appropriate  in  the  piuhlic 
interest  and  conaiatant  with  tha 
protection  of  investors  arid  tha  purpoaea 
fsirly  intended  by  the  policy  anid 
provisions  of  the  Act  Far  the  reasons 
stated  above,  applicant  believea  that  tha 
requaated  exemption  meats  the 
standards  aet  finth  in  aection  6(c). 

AppUcant'a  Caaditiaa 

.  Applicant  agrees  that  dia  ordar 
granting  the  exemption  shall  tanninate 
upon  the  aSscUva  data  of  a  le^stration 
statement  under  tha  Sacuritiea  Act  of 
1933  for  any  future  puUic  ofiering  by 
applicant  of  shares  of  appUcant  ouwr 
than:  (i)  a  non-transfaraole  rights 
offering  to  ahareholdars  of  appUcant, 
provided  that  such  oflisting  does  not 
include  solicitation  by  bnjkars  or  the 
payment  of  any  """—<**<""*  or 
underwriting  fee:  and  (ii)  an  oSaring  in 
ooimactian  with  a  merger, 
conaoUdattoo.  acquiaition.  oa 
raorganizatiorL 


Par  the  Qsamiaslan,  by  tla  DMskB  ol 
lavBS&Biaoi  MaaagsniaBt,  pursuant  to 
dakgrtad  authority. 
Msagaral  H.  Mcfailaad. 
Oqmty  Sacratory. 
PV  Doc  a»-18S«l  FUad  7-2Z-96:  •:4»  am) 


Act  AoMCtf  MMdnos 

Notice  ia  hereby  given,  puiauant  to 
tha  pioviaiims  of  IIm  Government  in  the 
Sundiine  Act,  Pub.  h.  94-409,  that  the 
Secoriliea  and  ^^^''"'{p  Commission 
wlU  bold  the  following  meaUngi  during 
the  week  of  hily  22, 1996. 

Open  meetings  wiU  be  held  on 
Tueeday,  July  23, 1096,  at  10«0  ajn., 
and  Wadneaday,  July  24, 1896,  at  10:00 
a.m.  Cloaed  meetingB  wiU  be  held  on 
Tuesday,  July  23, 1996,  foUowing  the 
10:00  a.m.  open  meeting,  and  on 
Thursday,  July  25. 1996.  at  lOKX)  ajn. 

Commiaaiaoeia,  Counsel  to  tha 
Commiaaionara,  the  Secretary  to  the 
Commiaaion,  and  recording  aeeratarias 
WiU  attend  the  doae  meatings.  Caitain 
staff  mamben  who  have  an  interest  in 
the  matters  may  alao  be  pieaont 

The  General  Counael  of  the 
Cnmmisainn,  or  his  designee,  baa 
oaitifled  that  in  his  opinion,  one  or 
more  of  Ihe  axamptioos  set  forth  in  5 
U.S.C  SS^c)  (4).  (8),  (9)(A)  and  (10) 
and  17  cm  200.402(a]  (4),  (8).  (9Xi)  and 
(10),  permit  consideration  of  the 
schiaduled  nutters  at  the  closed  meeting. 

Conunisaion  Johnson,  as  duty  oiBoer, 
voted  to  considar  the  items  Uatad  far  tbe 
cloaed  meeting  in  a  doaed  aesriun 

Tha  aubjact  maUer  of  the  open 
meeting  achaduled  te  Tuesday,  July  23, 
1996,  at  lOKW  ajn.,  wiU  be: 

The  Commiiskm  will  hear  onl  sigunient 
oa  a  appeal  by  Richard  J.  Puccio  bom  tfas 
datliioo  of  an  administcadve  law  judga.  For 
fmtlMr  infonnaUan,  please  contact  WUliam 
S.  Stani  at  (202)  942-0049. 

The  subject  matter  of  the  dosed 
meeting  scheduled  for  Tuesday,  July  23, 
1996,  foUowing  tha  10:00  a.m.  open 
meeting,  wiU  be: 

Post  oral  argument  discussion. 

Use  aubjact  matter  of  the  open 
meeting  adieduled  for  Wednesday,  July 
24. 1996,  at  10:00  ajn.,  will  be: 

The  Caauniaslon  will  be  pnseoted  with 
the  Final  Repat  of  tba  Adviaory  Commiim 
OD  tha  Capi^  Fonnadoo  and  Ragulatny 
Procaaaes,  which  lemniniends  tha 
implamealatioa  of  a  company  rafistiiCioo 
concept  For  Kinher  infaraiattnn,  plaaaa 
coniBct  David  SIrigoaoo  si  (202)  042-2870: 
Maridlth  MMdiell  at  (202)  942-amO:  or  Lalss 
Wslby  at  (202)  942-2990. 

The  subject  matter  of  the  cloaed 
meeting  scheduled  for  Thursday,  July 
25, 1996,  at  10:00  ajn.,  wiU  be: 
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InstnicUon  and  Battlflaneot  of 
■dministntivs  ixocMdlngs  of  «d 
eofoccaaicnt  natun. 

IiMtitatioo  and  MtticnieiU  of  Injunctivs 

•CtioB. 

Fonul  cicd*r  of  iovaitigitiaa. 

A(  timas,  duogat  in  Cammiasian 
prioiitiM  ncpiira  altsntiani  in  dw 
■choduling  of  meeting  items.  For  further 
inionnation  and  to  ascertain  what,  if 
iny,  matters  have  been  added,  deleted 
or  postponed,  pleaae  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Duad:  ^lly  19, 1906. 
lawthaaCKaH, 
Secmtoy. 
IFR  Doc  9»-lUM>  Filed  7-19-«e;  1:42  pa] 


I  No.  a«-S744i:  n«  Ne«  SM-Amw- 
M-S4;  an-eaOC-M^I;  Ml-Myie-M-1«; 
BWWtWWiMKinmtoMtH 

awf-tngu— icy  \wpMmwitwHy  fiovov 
of  FMnQ  and  Ovdir  Qranttng 
Acciltnlid  AppfOMl  of  fwpoMd 
Ruto  ClMngM  by  ■«•  f 


Qp#ofio  EjHtNnQO^  iM^  Nrv  Yorii 

Slock  EaDlMn9%  Inc.,  flndftoMo 
Slodi  BnlMnQO^  tnoL^RoMInQ  toai 
I OTVW  Vn  PontSMko  Pnoo 


July  IS,  lose. 

Pnnuant  to  Sactioo  ia(bXl)  of  the 
Securitiee  Exdunga  Act  of  1934 
("Act"),'  and  ftula  t9b-(  Ifaareunder,' 
notice  is  hereby  given  that  on  June  3, 
1996,  the  Philadelphia  Stock  Exchange. 
be  ("Phlx");  on  June  II,  1996,  the 
Pacific  Stock  Exdiange,  hic  ("PSE"):  on 
June  28. 1996,  the  Qiicago  Board 
Options  Exchange,  Inc  ("CSOE"):  oa 
July  3, 1996,  the  American  Stod 
Exdiange.  Inc.  ("Amex");  and  on  July 
12. 1996.  the  New  York  Stock  Bxdunge. 
Inc.  ("NYSE")  (ooUecti*ely  the 
"Exdiangas")  filed  with  the  Securities 

and  RirrKawflii  Pywninia^ftp 

CConunlssion")  the  proposed  rule 
changes  as  described  in  Items  1  and  n 
below,  which  Items  have  been  prepared 
by  the  Exchanges.  The  PSE  sufamittad  to 
the  Commission  Amendment  No.  1  to 
its  proposal  on  July  2, 1996.'  The  Phbc 
subnitted  to  the  Commission 


'aiyxjCTMMil- 

>i7Cn2«).iat>-«. 

•  iB  AmaidiBBt  Na  1,  PS8  wMxknn  ib  nqsM 
t  ippnvsl  of  Ifaa  pUoi  pra^m,  and 
■nsfcOB^lfa*  pilot  isugma, 
lo  ufll  it  wUJ  oooaiirao  thm^  Jol;  18, 1SS7.  Sm 
UBk  koB  t4ickod  PlMHB.  SmIdt  AHm;.  FSS, 
to  )aha  Ayuiu.  Anenioy.  OOoi  of  Mvfcat 
Supnialoa  rOMSI.  OiiWoi  of  Mnte 
t«giilitWi  OtotM  gfttlMUm-).  CoemlMloB. 
Plod  liiiy  1.  ISSS  fTSg  AimmfcMBI  No.  l'). 


Amendment  No.  1  to  its  proposal  oo 
July  9, 199e.<  The  C:ommission  is 
publishing  this  nodes  to  solicit 
comments  oo  the  propoead  rule  rt^ny* 
from  interested  persons,  and  to  grant 
acceieiatad  approval  of  the  proposed 
rule  changes. 

L  Seif-Kagnlalny  OigenixaUoas' 
Statem«rt  ef  the  Tans  of  SabsUncc  of 
the  Piepuoed  Kale  niangas 

The  Exchanges  propose  to  extend  for 
one-year  (i.e.,  July  IB,  1997)  the 
Exchsnges'  pilot  program  whereby  the 
Exchangss  may  select  a  certain  number 
of  their  listed  options  for  inclusion  in  a 
pilot  prugrem  for  the  listing  of  strike 
prices  at  2Vi  point  intervals.  The  text  of 
the  proposed  rule  changes  is  available  at 
the  Office  of  the  Secretary ,  the 
Exchanges,  and  at  the  Commissian. 

n.  Self-Kogulatory  Orgonizationa' 
SlatsmeBt  of  the  Porpoae  of.  and 
Statntoty  Basis  for.  the  Proposed  Kale 


In  their  filings  with  the  Commission, 
the  Exchanges  included  ststemmts 
concaming  the  purpose  of  and  basis  for 
the  proposed  rule  dianges.  The  text  of 
these  statements  may  be  examined  st 
the  places  specified  in  Item  IV  below. 
The  Exchanges  have  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Seif-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rale 
Changes 

The  Commisaion  has  previously 
approved  a  pilot  program  pnqioead  by 
the  Exchangss  to  ust  selai^  options 
trading  st  a  strike  price  greater  than  $25 
but  less  than  SSO  at  2V^  point  intervals 
U-e..  nVi.  32V4, 37'/ii.  42V4  and  47V4).» 
Pursuant  to  the  pilot  program,  the 
Exchanges  ore  permitted  to  use  such  2Vi 
point  strike  price  intervals  for  a  joint  ■ 
total  of  up  to  100  option  issues.  Each 
exchange  may  select  10  options  plus  a 
percentage  of  the  remaining  50  options 
equal  to  that  exchange's  pro  rata  share 
of  the  total  number  of  equity  options 
listed  by  the  Exchanges.* 


<  In  Aramdmnil  No.  1,  Uu  Phlx  Indlalad  (hit  dw 
pilot  pvlod  moadoo  will  spin  on  Inly  is,  10(7. 
S«  LoHk  tarn  Idith  HsUihu.  SpKiil  QkumL 
RsRalaloty  SvricM.  FUx.  lo  Joha  Ajrulas, 
Atuwuy.  0M8.  Mortol  Rogohtlon,  CooaaiMlon, 
dani  JalT  (.  tfSS  (-Fhb  Ammdmnil  No.  1-). 

•  Sm SMUltla IlKfani|>  Adllslom No.  SSSaS 
duly  IS,  ISSS),  «S  R3a07]  Qol;  U.  ISSS)  (Flk 
Not.  Slt-PUa-OS,  SK-Auio-eS-lJ.  Sft.4>SB-<e- 
07.  SR-OOB-eS-lS,  8ll-t<rSE-«»-12)  ("2%  Mm 
Snilu  Pria  Appnnl  Ordv~l- 

*  Tbo  KtDsl  sUotmmi  of  aptiflo  laraoa  iar  asch 
aictaaaia  la:  CBOK  (3a).  Anaa  (12).  FUx  (U).  FOB. 
PaitS).andNTSB(I4). 


Whim  more  than  one  exchange  selects 
a  multiply-traded  optiim  for  its 
allotment,  the  Options  Clearing 
Oupoiation  ("OCC")  will  determine 
which  exchange  will  be  deemed  to  have 
selected  the  option  acconling  to  the 
procedures  spread  upon  by  the 
Exchanges.  Tley  have  agreed  that  an 
exchange  ("Selecting  Exchange") 
intending  to  list  2'/i  point  strikes  on  an 
option  will  inform  OCC  of  its  selection 
by  submitting  a  notice  ("Selection 
Notice")  to  OCC  between  the  hours  of 
8:30  ajn.  and  12KM  Noon  (Central 
Time).  In  the  event  that  more  than  one 
exchange  submits  a  Selection  Notice  to 
the  OCC  for  the  same  multiple-traded 
option,  the  exchange  which  first 
submits  a  Section  Notice  to  the  OCC 
will  be  deemed  to  be  the  Selecting 
Exchange  for  that  option.  Such  option 
will  count  toward  the  allotment  of  the 
Selecting  Exchange,  but  not  toward  the 
allotment  of  any  other  extdiange 
submitting  a  Selection  Notice  under  the 
terms  of  the  pilot  program. 

Each  of  the  Exchanges  has  also 
submitted  a  report  to  the  Conunisaion 
that  includes  data  and  written  analysis 
regarding  the  operation  of  the  pilot 
program  during  the  previous  year,  as 
required  in  the  2V^  Strike  Price 
Approval  Order.'  The  Exchangss 
generally  believe  that  the  pilot  program 
has  provided  customers  greater 
opportunities  and  flexibility  to  tailor 
their  options  positions,  wiiile  enfaandng 
the  depth  and  liquidity  of  the  markets 
in  the  selected  (^Uons  classes. 

Each  exchange  has  stated  that  it 
believe  its  respective  proposed  rule 
dionge  is  consistent  with  Section  e(b)  of 
the  Act  in  general  and  furthers  the 
oiqectives  of  Section  6(b)(S)  in 
partiimlar  in  that  the  joint  proposal  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  snd  equitable  principles  of 
trade,  and  is  not  daaigned  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

[B)  Self-Beguhtory  Organizations' 
Statement  on  Burden  on  Competition 

The  Exchanges  believe  that  the 
proposed  rule  changes  will  impose  no 
burden  on  competilian. 


'  Is  iha  IVk  Polai  SMka  Pries  ApfBDHl  Odat,  iha 
Cnnmilaaioe  raquliad  that  aach  w»y^""f»  lofanilt  a 
lapot  hafa*  tha  Coondaioa  anuld  >«>l«w  a 
pnpoaal  to  Bdaad  Iha  pilot  pnpBBi  hajmd  tha 
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(Cj  Self-Regulatory  OrganiziOiota' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Manben,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  cJbanges. 

m.  CoaamiasioB's  Fiadiags  and  Order 
Gtaallag  Accakraled  Appnnral 

The  Commission  finds  that  the 
piopoaed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
tetjuirements  of  Section  6(b)(S)  of  the 
Act'  Specifically,  the  Commission 
believes  that  the  proposed  extension  of 
the  pilot  program  providing  for  the 
listing  of  2  V^  point  strike  price  intervals 
in  selected  equity  options  will  continue 
10  provitie  investors  with  more 
ftodbillty  in  the  trading  of  equity 
options  with  s  strike  price  greater  than 
S25  but  less  than  $50,  thereby  furthering 
the  public  interest  by  allowing  investors 
to  establish  equity  options  positions  that 
are  better  tailorsd  to  meet  their 
investment  objectives.  The  Commission 
also  believes  that  the  Exchanges' 
proposal  strikes  a  reasonable  oelanos 
between  the  Exchanges'  desire  to 
accommodate  market  participants  by 
offsring  a  wide  array  of  investment 
opportunities  and  the  need  to  avoid 
excessive  proliforstion  of  options  series. 
The  Commissitm  expects  the  Exchanges 
to  continue  to  monitor  the  applicable 
ei]uity  optitms  activity  closely  to  detect 
sny  prolifaiatioa  of  illiquid  t^ims 
seriea  resulting  bom  the  narrower  strike 
price  intervals  and  to  act  promptly  to 
remedy  this  situation  should  it  occur. 

In  the  event  the  Exchanges  propose  to 
(1)  extend  the  pilot  program  beyimd  the 
twelve  moDth  period,  (2)  expand  the 
pilot  program  beyond  the  initial  100 
option  classes,  or  (3)  seek  permanent 
approval  of  the  pilot  program,  they 
anould  submit  s  report  to  the 
Cmnmission  with  such  propossL  The 
report  should  cover  the  period  bom 
May  20, 1996  to  one  expiration  month 
prior  to  the  filing  of  the  proposal,  and 
should  include  data  and  vniltsn 
analjrsis  oo  the  open  interst  and  trading 
volume  in  afiscted  series,  snd  delisted 
optioDS  series  (for  all  strike  price 
intervals)  oa  the  selected  pilot  program 
option  dassea.  The  report  should  also 
discuss  any  capacity  problems  that  may 
have  arisen  dining  the  pilot  program 
and  any  other  data  relevant  to  the 
analyais  of  tin  pdlot  prognm.  induding 
an  aisaasmimt  of  the  approptlamneas  <rf 


the  2Vii  point  strike  price  intervals  for 
the  options  selected  by  the  reporting 


The  rnTnmiaairin  finils  gOod  CSUSe  foT 

approving  the  proposed  rule  changes 
snd  Phlx  Amendment  No.  1  and  PSE 
Amendment  No.  1  prior  to  the  thirtieth 
dsy  after  the  date  of  publication  of 
notice  of  filing  thereof  in  the  Federal 
Ragioter.  As  mentioned  above,  the 
Exdianges  submitted  separate  reports  to 
the  Commission  that  include  data  and 
written  analysis  regarding  the  operation 
of  the  pilot  program  as  required  in  the 
2'/!i  Strike  Price  Approval  Order.  The 
Commission  notes  tnst  the  Exchangee 
have  not  reported  any  significant 
problems  with  the  pilot  program  since 
its  inception  and  that  the  Exchanges 
will  continue  to  monitor  the  pilot 
program  to  ensure  that  no  problems 
arise.  Finally,  no  adverse  comments 
have  been  received  by  the  Exchanges  or 
the  Commission  cxmceining  the  pilot 
program.  Based  on  the  shove,  the 
remission  believes  good  cause  exists 
to  approve  the  extension  of  the  pilot 
program  thtou^  July  18, 1997,  on  an 
accelerated  basis.  Aixordingly,  the 
Commission  believes  that  granting 
accelerated  approval  of  the  prop<wals  is 
appropriate  and  consistent  with 
Sections  e(b)(S)  snd  19(b)(2)  of  the  Ad. 

IV.  SoUdtaUoBof  ConmaBls 

Interested  persons  sre  invited  to 
submit  written  ilata,  views  and 
arguments  concsrning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commiadoo.  450  Fifth  Street.  N.W.. 
Washiqiton.  D.C.  20549.  Copies  of  the 
submission,  all  subaequent 
amendments,  all  mitten  statements 
with  rsepect  to  the  proposed  rule 
change  that  are  filaa  with  the 
Commission,  snd  all  «rritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commissian  and  any  person,  other  than 
thoae  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
proviaions  of  5  U.S.C  SS2.  ivill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  ptlndpal 
office  of  the  Bxdiangas.  All  sunmisalmis 
should  refar  to  nis  No*.  SK-Amsx-96- 
24:  SR-CBOK-96-tl;  SR-NYSE-96-19; 
SR-I>SE-«6-18:  and  SR-Phlx-9e-22 
and  abould  be  sufamittad  by  August  13. 
1996  the  date  of  this  publication. 


V.CaKlBaiOB 

ft  is  therefore  ordered,  pursuant  to 
Sectioo  19(b)(2)  of  the  Act,*  that  the 
pilot  program  proposed  by  the  Exchange 
(File  Nos.  SR-Amex-96-24:  SR-CBOE- 
96-41;  SR-NYSB-96-19;  SR-PSE-96- 
18:  and  SR-Phlx-96-22)  is  approved 
through  July  18, 1997,  on  an  accelerated 
basis. 

For  the  CammlssiOD,  by  the  Dtviska  of 
Market  Ragiilslinn,  piussuni  lo  dalagatad 
authority." 

MaigMSt  a  Mif ariaad. 
DsputyS«cra(aiy. 
(FR  Doc  96-iaS«3  Filed  7-22-Oe:  S:4S  ml 


SOCUL  SECUHTY  ADMMMTIUTION 

RapfooofitBllva  Payinant  Advtaoiy 
CoiiMiilltoa,  MaotinQ 

AOBICV:  Sodal  Security  Administration 

(SSA). 

ACnOM:  Notice. 

DAin:  September  25-26. 1996. 8:30 
a.m.-4:30  p.m. 
AOONCSSE*:  Social  Security 
Administration  Headquarters.  Altmeyer 
Multi-Purpoee  Auditorium.  6401 
Security  Blvd..  Baltimaie,  MD  21235. 

auppLBrnTAiir  mrmmaiion:  Type  of 

meeting:  The  meeting  is  open  to  the 
public 

Purpoee:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  »nnniin/»«  the 
aeventh  meeting  of  the  R^pieaentative 
Payment  Advisory  Commiltee.  Ilie 
Committee  will  discuss  the  following 
broad  categories  of  representative 
peyment  policy:  (1)  beneficiary  (in) 
capability;  (2)  payee  seledian:  (3)  payee 
reouitmeiit  and  retention;  (4)  standards 
for  payee  performance;  and  (S)  payee 
oversight 

This  is  a  deliberative  meeting  at 
which  no  public  testimony  will  be 
heard.  However,  interested  parties  are 
Invited  to  attend  the  meeting  or  submit 
written  comments  to  the  Office  of  the 
Committee  at  the  address  below. 

Agenda:  The  Committee  will  meet 
commencing  at  6:30  ajn.  to  4:30  pjn.  on 
Wetlnesday  and  Thursday.  Septamhei 
25-26, 1996.  Discussion  items  will 
indude  a  discission  of  benefidoiy  (in) 
capability;  payee  selection;  payee 
racniitment  and  retention;  standards  far 
payee  perfbnnanoe;  and  payee 
ovosigbt  The  Committae  will  uae  this 
time  to  addreas  the  public  cnmnHmts  oo 


•isu.S£.Ta(bXs>. 


•IS  VAC  nttwm- 
•aiT  era  iae.W-4(a)(U). 
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theie  inues  which  wen  recaived  in 
amiiactioo  with  praviously  •nnounCBd 
maatiiigs. 

PanoD*  intnasted  in  attending  this 
meeting  should  call  the  Repteaentative 
Payment  Adviaory  Committee  at  (410) 
068  46M  lo  that  anangemont*  fat 
tntnnoe  into  the  meeting  can  be  made. 
Indi*iduals  not  m«Hng  advance 
anangamenta  ahould  report  to  the  main 
lobby.  AiraugBuients  for  entnnce  can  be 
made  at  that  time. 

Records  are  being  kept  of  all 
Committee  proceedings,  and  ora 
available  for  public  inspection  by 
appointment  at  the  ofBce  of  the 
Rapnaentative  Payment  Advlaoiy 
Coramittae,  Room  2-N-24,  Operations 
Building.  6401  Security  Boulevard. 
Bahlmote.  MD  21235  between  the  hours 
of  9M)  ajn.  and  *Mt  pjn.  on  regular 
biiiinwM  daya.  Anyone  requiring 
infcnnatiaQ  regarding  the  Committee 
should  coolact  the  Repraeentadve 
Payment  Advisory  Committee  at  P.O. 
Box  17763.  Baltimore.  MD  21203-7763; 
TelephcHie:  (410)  966-4688;  FAX  (410) 
966-0080:  Internet  adcomSssa-gov. 

Quad:  |uly  IS.  l«9e. 


Staff  Dmctor,  Repnaentotin  Payment 

Advisory  CammittBe. 

(FK  Dec  Se-IMO  PUad  7-22-S6;  »:4S  am) 


COHMTTS  FOn  THE 

TATMNOFTEXTILC 


ofaNMvEJVOftViM 


RaqulrMMntB  for  CwMn  Codon,  Wool 
and  llm4lMto  ntar  TrnlH*  Product* 
Produead  or  Manulaeturad  in 
Honduraa 

)uly  18. 1906. 

MtBKf:  Committee  for  the 

Implementatian  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  eslabUshing 

new  export  visa  and  certification 

raquirements. 

emeiWE  MTE:  August  1. 1996. 

Fon  nwncR  iwomiAixM  contact: 
Jenniiar  Aldrich.  IntemaUonal  Trade 
Spedalist,  OSIce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482004212. 

aumasMTAiiv  aroMUTKM: 

AMtkmitr-  Extcative  Ordir  11851  of  March 
3, 1972.  *•  uumdad:  Mctioii  204  of  tha 
ApiGultural  Act  of  1958.  •>  oMBdad  (7 
U.S.C  1854). 


On  June  25, 1996  the  Governments  of 
the  United  States  and  the  Republic  of 
Honduras  signed  on  agreement  to 
establish  a  new  export  viae  anangemant 
and  nwrtiflcation  cequiraments  for 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or 
manu&ctured  in  Honduras  and 
exported  firom  Honduras  on  and  after 
August  1, 1996. 

hi  the  letter  pubUshed  below,  die 
rhainnan  of  CTTA  directs  the 
Commlasianer  of  Owtoma  to  prdiiUt 
entry  of  certain  textile  products, 
produced  ormanubctuied  in  Honduras 
and  axpcirted  from  Honduras  for  which 
the  Government  of  the  Republic  of 
Honduras  has  not  issued  an  appropriate 
export  visa  or  certificate. 

Facsimiles  of  export  visa  and 
certification  stamps  ore  on  file  at  the 
U.S.  Department  of  Commerce  in  Room 
3100. 

A  description  of  the  textile  and 
apparel  categorise  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Appaiel 
Catenaries  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  KagMar  noUca  60  FR  65209. 
published  on  December  19. 1995). 

Requiraments  for  participation  in  the 
Spedai  Access  Program  are  available  in 
FederoJ  Kagiator  notices  51  FR  21208, 
published  on  June  11, 1986;  52  FR 
26057.  published  on  July  10. 1987;  and 
54  FR  50425,  pubUshed  on  December  6, 
1989.  Also  see  41  Fit  30707,  published 
on  July  26, 1976. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  from  <ivarshouae  for 
consumption,  will  meet  the  visa  and 
certificatioQ  requirements  set  forth  in 
the  letter  published  below  to  the 
Commissioner  of  Customs. 
Ttwy  H.  OrfOD, 

Oiainnan,  Committee  for  the  laiplemtntalion 
of  Textile  Agrvemen  ts. 

lafTeiUla 


July  18, 1988. 
CommliaioDar  of  Custotns, 
Department  of  the  Treasmy,  Washington,  DC 
20229. 
Oaar  Cammitslonar  Under  tbs  lamu  of 
•ictlon  204  of  the  Agricultunl  Act  of  1958. 
as  smended  (7  U.S.C.  1854);  pursuant  to  tha 
Export  Visa  Anangameat  dated  Juoa  25, 1996 
between  tlie  Govenunents  of  tlia  United 
State*  and  the  Republic  of  Honduns:  and  in 
accordance  with  tlia  provisians  of  Exacutiva 
Order  11851  of  kilareh  3. 1972.  a<  amaodad. 
you  are  diracted  to  prohiiiit.  athulve  on 
August  1. 1998.  entry  into  tlw  i^-fTTH 
tenitny  of  the  Ihiitad  Stalaa  (La.,  the  SO 
Btates.  tlw  District  of  Columliia  and  tlia 


C^ommonwaalth  of  Puerto  Rico)  tor 
consumption  and  withdrawal  from 
warelMMue  Cor  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in 
Celagoriea  352.  652  and  43S,  including 
mafgad  and  part  categoriea.  pmduced  or 
manufactured  in  Hoodurae  and  exported 
&can  Honduxas  on  and  after  July  IS.  1998  tar 
wliich  the  Govamment  of  the  Rspublic  of 
Hooduiaa  liaa  not  issued  an  appiopriata 
axport  visa  billy  described  below.  Should 
edditionel  cateBOries.  merged  categoriee  or 
pari  categories  baccme  subject  to  import 
quota  the  entire  categoryis)  or  pert  catagocyfs) 
sliail  ba  included  in  tiia  covaiaga  of  tliia 
emngaawnt  Meichandiaa  exported  on  or 
after  a  mutually  agiaed  data  snail  require  a 
visa  specifying  tbs  oaw  Jaaignatlnii 

A  visa  must  accompany  each  commercial 
shipment  of  tiie  afarnnentioned  textUa 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  tlie  btmi  of  tlie  ordinal 
canmercial  invoice  or  successor  document. 
The  original  visa  shall  not  be  stamped  on 
duplicate  copies  of  the  invoice.  The  original 
invoice  with  the  origiiial  visa  alamp  will  be 
required  to  enter  tha  ahipmaU  into  tba 
United  Stalae.  Duplicatea  of  the  invoice  and/ 
or  visa  may  not  be  used  far  this  purpose. 

Each  visa  stamp  shall  inciuda  the 
following  information: 

1.  The  visa  numlwr.  Tlie  visa  number  stiall 
\m  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  farthe  laat 
dij^t  of  the  year  of  export,  follomd  by  tha 
two  character  alpha  country  coda  specified 
by  the  IntematiODai  Organization  far 
Stanrtardlration  (ISO)  (the  code  for  Honduraa 
U  "HN").  These  first  two  codes  shall  be 
followed  by  the  numtler  "1"  and  a  five-digit 
serial  numtier  identifying  tlie  siiipment,  e.g.. 
8HN11234S. 

2.  The  date  of  issuance.  Tlw  date  of 
issuance  shall  lie  the  day,  month  and  year  on 
which  the  visa  waa  isauad 

3.  Tlie  origiiiai  signature  of  the  issuing 
official  of  tlu  Govamment  of  the  Republic  of 
Honduraa. 

4.  The  correct  category(s),  margad 
catagaiy<s),  part  cat^aty(s),  quantity(s)  and 
unit(8)  of  quantity  in  the  siiipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  or  successor  document  and  in  the 
Harmonired  Tariff  Schedule  of  the  United 
Statae  Annotated  (HTSUSA  or  auccaseor 
documents)  slisll  lie  reported  In  the  spaces 
provided  within  the  viae  stamp  (e.g.,  "Cat 
35209510  DZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  hactions  will  not  be 
accepted.  Merged  catagory  quota 
merchandise  may  lie  eccosnpenied  by  either 
the  appropriata  merged  catagocy  visa  or  the 
correct  catagory  viae  con*a]xindiiig  to  the 
actual  shipoianl  (e.g..  Catagoriae  352/852 
may  be  visaed  as  352/852  or  if  tha  sUpmant 
consists  solely  of  352  merchondiaa.  the 
shipment  may  be  visaed  as  "Cst  352,"  liut 
not  as  "Cat.  852"). 

U.S.  Customs  shall  not  pannit  entry  if  the 
siiipment  does  not  have  a  vlaa.  or  if  the  viss 
number,  data  of  iaauanca,  signature,  category, 
quantity  or  units  of  quantity  are  misslog, 
incomct  or  illegible,  or  have  been  croasad 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  tha  viae  is  leas  than  that  of  the 
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aUpment,  enhy  aliall  not  ba  pasmllted  If  tha 
quantity  indicated  OB  tha  viae  ia  more  tlian 
that  of  the  sfaipmeot.  entry  ahali  be  permitted 
and  only  tha  amount  antwed  shall  be  charged 
to  any  applicable  quota. 

Tba  oompieta  name  and  address  of  tha 
actual  maniilWturer  of  the  taxtiie  product 
must  be  included  on  the  viss  document  If  s 
textile  product  hss  lieen  processed  by  more 
than  one  msnufKturer,  tiie  complete  name 
and  addraas  of  the  last  firm  to  assemble  the 
article  must  be  listed  on  the  visa  document 

if  the  visa  Is  not  acceptable  then  a  new  visa 
must  be  obtained  from  the  Government  of  the 
Rspublic  of  Honduraa,  or  a  viss  waiver  may 
be  iasusd  l>y  the  U.S.  Department  of 
Commerce  at  the  requeat  of  tlia  Embaasy  of 
Honduraa  in  Waahinglon,  DC,  and  praaantad 
to  tha  U.S.  Customs  Service  befara  any 
portion  of  the  shipment  will  be  released.  The 
vraiver.  if  uaod.  only  waives  the  requirement 
to  present  a  visa  with  tlie  shipment  It  does 
not  waive  the  quota  requirement 

If  the  visaed  invoice  is  deficient  the  U.S. 
Customs  Service  wilt  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  tliat  visaed  invoice. 

If  Import  quotas  are  in  force.  U.S.  Customs 
Service  siiall  diai^  only  the  actual  quantity 
in  tiie  shipment  to  the  comet  category  limit. 
If  a  shipment  &om  Honduras  sutrject  to  this 
arrangement  has  tleen  allowed  entry  into  the 
commerce  of  the  United  States  with  either  an 
incorrect  category  classification  or 
misstatement  of  the  quantity,  and  redelivery 
Is  requested  but  cannot  he  made,  U.S. 
Customs  siiall  charge  the  shipment  to  tba 
correct  category  limit  whether  or  not  a 
replacement  visa  or  visa  waiver  is  provided. 

Each  shipment  of  taxtiie  products  which 
has  lieen  assembled  In  Honduras  wiioily  from 
components  cut  in  the  United  States  bom 
U.S.  formed  fabric  wliich  are  suliiect  to  the 
Caribbean  Basin  Taxtiie  Special  Accaes 
Program  as  set  out  in  tlia  Arrangement  shall 
be  ao  certified  by  the  (^venunent  of  the 
Rspublic  of  Honduras.  This  certification  shall 
be  preeented  to  tba  U.S.  Customs  Service 
before  entry,  or  withdrawal  horn  warehouse 
for  consumption,  into  the  customs  territory  of 
the  United  States  (the  50  sutes  and  Puerto 
Rico). 

Each  shipment  shall  be  certified  by  the 
stamping  of  the  original  rectangular^iiaped 
stamped  marking  in  blue  ink  on  the  &tmt  of 
the  original  commercial  invoice.  The  original 
copy  of  the  invoice  with  the  original 
certification  will  tie  required  in  order  to  enter 
tha  shipment  into  the  United  States. 
Duplicate  copies  of  the  invoice  and/or 
certification  may  not  be  used. 

Bach  certification  shall  include  the 
following  information: 

1.  The  certification  numlier.  The 
certification  number  siiall  tie  nine  digits  and 
letters.  It  shall  iiegin  with  one  digit  £cff  the 
last  digit  of  the  year  of  export  followed  tiy  tlie 
two  character  country  code  for  Honduras, 
which  i«  "HN."  Theee  first  two  codes  shall 
tie  followed  by  the  numlier  "2"  and  a  five- 
digit  serial  nombar  identilying  tha  ahipment 
e.g.,eHN212345, 

2.  Tbe  date  of  issuance.  Tha  date  of 
issuance  stiall  be  the  day,  month  and  year  In 
which  tlie  visa  waa  issued. 


3.  The  ortginsl  sigostiue  of  tha  issuias 
official  of  tha  (>isamniant  of  the  Republic  of 
Honduras. 

4.  Tbe  comet  categoryfa),  merged 
cataga(y(s),  part  cat^ofy(a),  quantity(s),  and 
unitfs)  of  quantity  in  the  shipsnsnt  in  the 
unitfs)  of  quantity  provided  for  in  the  US- 
Department  of  Cornmerce  ConelatioD  and  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  Aimouted  (HTSUSA  or 
successor  documents)  shall  tie  reported  fn  tha 
spaces  provided  within  the  visa  stamp  (a.g., 
"Cat  352-510  DZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Dedmsls  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
conect  category  visa  corresponding  lo  tbe 
actual  shipment  (e.g..  Categories  352/852 
may  tie  visaed  as  352/652  or  if  the  shipment 
consists  solely  of  352  merchandise,  tiiia 
shipment  may  tie  visaed  as  "Cat  352,"  tiut 
not  as  "Cat  652"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  liave  a  certification 
numtier.  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  certificabon  is  lees  than  that 
of  the  shipment  entry  stiall  not  tie  permitted. 
If  the  quantity  indicatod  on  the  certification 
is  more  than  ttiat  of  the  shipment,  entry  shall 
be  permitted  and  only  the  amount  entered 
shall  be  charged  to  any  applicable  quota. 

Entry  of  textile  products  subject  to  the 
certification  system  outlined  atiove  into  the 
customs  territory  of  the  United  States  will  tie 
permitted  only  for  those  sliipmenta 
accompanied  by: 

1.  A  valid  certification  by  the  Government 
of  tbe  Republic  of  Honduras. 

2.  A  completed  CBI  Export  Declaration 
(U.S.  Department  of  Cbmmerce  Form 
rrA09370P  or  successor  document)  with  a 
proper  declaration  by  ttie  Honduraa 
aasembter  that  the  articles  were  subject  to 
Bssembly  in  Honduras  from  parts  described 
on  tliat  CBI  Export  Declaration:  and 

3.  A  proper  importer's  declaration. 

Any  shipment  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  foregoing  provisions 
shall  be  denied  entry  by  the  C>ovemment  of 
the  United  Statea.  If  U.S.  Customs  determines 
that  the  certification  ia  invalid  Iwcause  of  an 
error,  and  the  remainiru.documentation 
fulfills  raquirements  for  entry  under  the 
fllaribbBan  Besin  Textile  Special  Access 
Program  then  a  new  certification  from  the 
Government  of  the  Republic  of  Honduras 
must  be  olitained  or  a  visa  waiver  iasued  by 
the  U.S.  Department  of  Commerce  at  the 
requaat  of  the  Government  of  the  Republic  of 
Honduras  must  lie  obtained  and  presented  to 
tha  U.S.  Customs  Service  before  any  portion 
of  the  shipment  wili  be  released. 

Any  shipment  fotind  not  to  be  in 
compliance  vrith  the  provisions  of  the 
Csrlbbean  Basin  Textilas  Spadsl  Access 
Program  relating  to  trade  In  textile  products 
wholly  sssembled  of  U.S.  components  cut 
frtxa  U.S.  formed  fabrics,  msy  be 
petmsneatly  denied  entry  uiuler  this 
proDam. 


Maichandiss  imnortsd  far  lbs  panooal  uae 
of  the  importer  and  not  far  raaals,  legacdlsss 
of  vahia,  and  property  maricsd  or  mutUotad 
commardal  aample  afalpmants  vahssd  at 
\j.S.S2S0  or  lass,  do  not  lequiie  s  visa  or 
oaztiflcation  tor  entry  and  sboll  IMI  be 
charged  to  existing  quots  levels. 

Visaed  merchsndise  and  pradiscls  allgibla 
far  tha  Csribbean  Basin  Spsdal  Aoceaa 
TextUa  Program  may  not  appear  on  tha  aame 
hivoka. 

The  viae  and  certification  stampe  are 
endoaad 

Tbs  ocdons  tsken  conosniiiu  the 
Govenunent  of  the  Republic  ofHooduias 
with  respect  to  Imposts  of  lextilss  snd  tsxtile 
nsoduds  in  the  fbragoing  categories  hsve 
beao  determined  by  tbe  Cooimittee  far  the 
Implementation  of  Textile  Agreements  to 
Involve  foreign  afbirs  functions  of  the  United 
States  Ttierefore,  tliese  directions  to  the 
CoaunisaiDoer  of  Customs,  which  sre 
neceesary  for  the  implemenlsliasi  of  such 
sctfoos.  fall  within  ina  foreign  aSairs 
exception  to  the  rulemaking  provisions  of  5 

U.S.C  553(s)(l).  This  letter  will  be  [ 

in  the  Federal  I 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  far  the  L 
of  Textile  AgreementM. 

ANNEX  A 


(>art  Categories 

3S209K     Only  HTS  numbeis  6107.11.0010. 

6107.11.0020.  6108.19.9010, 

6108.21.0010,  6108.21.0020. 

6108.91.0005,  6108.91.0015. 

610S.91.0Q2S.  6109.10.0005. 

6100.10.0007,  6109.10.0009, 

610e.10i)037. 

65200K     Or^  HTS  nuntien  6107.12X1010, 

6107.12.0020.  6108.11X1010, 

6108.11.0020,  6108.22.9020, 

6106,22.9030.  6108.02.0006. 

6108.92.0015.  8108.B2.002S. 

6ia8.8ai047  and  610BJ0.1075. 
MerQed  Categories 
352/662 
3S209K/GS20eK 
(FR  Doc  96-18888  Filed  7-22-88:  8:49«m| 

auBM  coot  asis-a».r 


cavDaaiiiiiaiii  or  anpon  naasann 
Umlta  and  GuaranMad  Aeeai 
for  Oartain  Cotton,  Wool  and  Man- 
Made  nbar  TaxHo  Producia  Preduoed 
or  Manutacturtd  In  Honduraa 

July  18. 1998. 

AOatCT:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnCN:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

import  limits  and  guaranteed  access 

levels. 

ffFECnVE  DATE:  August  1, 1096. 
FON  FURTHER  MFORMATMN  CONTACT: 
Jeanifer  Aldrich,  International  Trade 


I  «r.1    0«     &T- 
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Specialist,  Office  of  Textiles  and 
Appcral,  U.S.  Deputment  of  Commeics, 
(202)  4«2094212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  92709585Q.  For  information 
on  embargoes  and  quota  re-openings, 
call  (202)  482093715. 
tUPPUMBITARY  MFOn«MT10N: 

Aalbarty:  EnoitivB  Order  1 1651  of  March 
3, 1S72,  at  amandad:  svctioa  204  of  the 
Agricultural  Act  of  1956.  as  tmandsd  (7 
U.SXI  1SS4):  Uruguay  Round  Agreamanti 
Act 

A  notice  published  in  the  Federal 
Ragialer  on  September  20,  1995  (60  FR 
48692)  aiuounces  that  the  Governments 
of  the  United  States  and  Honduras 
agreed,  pursuant  to  the  Uruguay  Rotind 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  aoChing 
(ATC).  to  establish  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
Categories  352/652  and  435  for  the 
period  )anuary  1, 1996  thiough 
December  31, 1996. 

In  the  letter  published  below,  the 
Chairman  of  CtTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1906  limits.  These  limits  are  based 
on  limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC).  Also,  guaranteed 
access  levels  are  being  established  for 
Categories  352/652  and  435  for  1996. 

A  deaciiptiain  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sdisdule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  67349,  published  on 
December  29. 1995. 

The  letter  to  the  CommissiODer  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  Urugtiay  Round 
Agreement  on  Textiles  and  aothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
TtejraCHIA, 

Chairman.  Conunjdee/or  the  bnptementatioa 
(^Tatih  AgnamenU. 

''■mminn  far  Ihs  liapl^nntatiiai  iifTaillls 


July  18.  1996. 
Comnuasioaer  of  Customs. 
Oeportmenl  oftha  TVnumy.  tVosJiington.  DC 
20229. 
Dear  Commisstooer  This  dliectiTe  cancels 
and  supnsedas  tba  directive  isnad  to  ytw  on 


Decsmliar  22, 1995.  by  tha  Cbairmaa. 
Committae  for  the  Implementation  of  Textile 
Agreements,  which  directs  you  to  count 
tmportB  for  consumption  of  cotton,  wool  and 
man-made  fiber  textile  products  in  Categories 
352/652.  35209IC/65209K  and  435,  produced 
or  manu^ctured  In  Honduras  and  expocted 
durii^  the  period  January  1, 1996  through 
December  31,  1996 

Under  the  terms  of  section  204  of  the 
Agrictllturai  Act  of  1956,  as  amended  [7 
U.S.C  1B54),  the  Uruguay  Round  Agreements 
Act  and  the  Uruguay  Round  Agreement  on 
Textiles  and  Qothing  (ATC):  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3.  1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
August  1, 1996,  entry  into  the  United  Sutas 
for  consumption  and  withdrawal  &ora 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fitwr  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Hondurss  and  exported 
during  the  period  beginning  on  January  1, 
1996  end  extending  through  December  31, 
1996,  in  excess  of  the  following  restraint     ^ 
limits: 


COegofy 

Twelve-morth  lm»lA' 

3S2«SZ- 

10,070.000  dozen  of 

artiicfi  not  more  Itien 

7.420.000  dozen 

ahal  be  in  Cat- 

agarita3S209K/ 

6S20BK1A'. 

435     _. 

14  688  doren 

toao 
after  Oecambsr 

HTS  numbers 
6106.19.9010. 
6106.91.0005, 
610S.10.OOOS, 
6109.104)037: 
6107.1^0010. 
6106.11.0020, 
810e.92XX)06, 
6109.90.1047 


MAThe  imlli  have  not  been 
couil  tor  any  imports  exported 
31,1996. 

lACaiagoiy  36209K:  only 

eio7.ii.aoia  6io7.ii.oaeo, 

6108.21.0010,  6106.21.0020. 

6108.81.0015.  ei08.91.002S. 

6100.10.0007.  6100.10i)OOe. 

Calnary  6S209K: 

6107TI2.0Q20.  6106.11.0010. 

6108.22.9020,  6108.22.9030, 

eiOBJe.0015.  610e.82.002S, 
and  6iae.90.107S. 

Imports  clurged  to  these  category  limits  for 
tlie  periods  March  27. 1995  through 
December  31. 1995  (Categories  352/652  and 
35209K/eS20giC)  and  April  24.  1995  through 
December  31, 1995  (Category  435)  shall  be 
charged  against  those  levels  of  reatraint  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  astablishsd  for  those  periods  hsve 
been  exhausted  by  previous  antrias,  such 
goods  shall  be  subject  to  the  levels  ss<  forth 
in  this  directive. 

The  limiu  set  forth  above  are  subject  to 
adiustment  in  the  future  according  to  the 
pravisiooi  of  the  Uruguay  Round  Agreements 
Act  die  ATC  and  any  administrative 
atTangamants  notlfiad  to  the  Tsxtilet 
Monitoring  Body. 

You  are  directed  to  charge  the  following 
amounts  to  the  Itasit  establishad  in  this 
directive  for  Categories  352/652  and  435  for 
1996.  These  charges  are  for  goods  imported 
during  the  period  January  1, 1996  thinigh 
June  30,  l««e  (Categories  352/652)  and 
January  1, 1996  through  April  30, 1996 
(Category  435).  Addidonal  chargae  mtill  be 
supplied  at  a  lator  date. 


CMagocy 

Amount  K>  chvge 

362«S2 

3S209K«S209K 

384.091  doz«i 
2,233,183  dcnen. 

Additiooally,  pimuafkt  to  th«  Special 
Accen  Prognm,  u  set  Icvtfa  Ui  51  FR  21206 
(Jum  11, 1966).  52  FR  20057  (July  10. 1M7) 
and  54  FR  50425  (Ekacsmber  6. 1M9), 
affective  on  Auigust  1, 1996,  guannteed 
access  lavela  an  being  eatablisbed  for 
properly  certiflad  textile  products  assembled 
in  Honduras  from  fobric  formed  and  cut  in 
the  Unitsd  States  in  textile  products  in  the 
following  categories  which  are  re-exported  to 
the  United  Stales  from  Honduras  during  the 
period  January  1, 1996  through  Decemtwr  31, 
1996  in  the  following  amounts: 


Calagofy 

Guwanlew)  Access 
Level 

36aBS2 _. 

435  ..- „ 

50,000,000  dozen. 
35,000  dozen. 

You  are  directed  to  charge  7.661,821  dozen 
to  the  guaranteed  access  level  establishad  for 
Categories  352/652  and  2,970  dozen  to  the 
guaranteed  access  level  established  for 
Category  435  for  the  1996  period.  These 
chaiges  are  for  the  goods  imported  during  the 
period  January  1,  1996  through  June  30. 1996 
(Categories  352/652}  and  January  1, 1996 
through  April  30, 1996  (Category  435J  subject 
to  the  Special  Access  Program. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  «ld  correct  certification  and 
Export  Declaration  in  accordance  with  the 
proviaions  of  the  cariification  requirements 
established  in  the  directive  of  July  18,  1996 
shall  be  denied  entry  unless  the  Covenunent 
of  the  Republic  of  Honduras  autiuHifes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumptioa 
to  include  entry  for  consumption  into  the 
Commonwealth  of  F^Jerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aOairs 
exception  of  the  rulamaking  provisions  of  5 
U.S.a  553(a)(1). 

Sincerely,  , 

TroyaCribb, 

Chairman,  CotnmHteeforthelniplemantalhn 
of  Textile  Agreemen  ts 
(FR  Doc.a6-18669  Filed  7-22-96;  8:45  ami 


OFFICE  OF  THE  UNTTEO  STATES 
TRADE  REPRESENTAUVE 

WTO  Dtaput*  SMflMMnt  PreeMdbig 
Conoamlng  Cwttin  Canadtan 

MMMITMAfl 


AQBKY:  Office  of  the  United  States 
Trade  Representative. 


FMarai 


/  Vd.  61.  No.  142  /  Tuawiay.  Jul;  23,  1906  /  NoHoaa 


ACIIdt  Noti€0;  rapiMt  far  tagLunwift 

maMnnr:  Punuuit  to  moUoo  i27(bKi) 
of  tba  Uruguay  RooBd  AsnoDMnta  Act 
(URAA)  (19  V3.C.  3S37(bXin.  tfaa 
Offioa  of  the  Ihittad  States 'Dtada 
HuHiaMiiiliHra  (USTR)  ii  proridliig 
notkx  that  a  cUqnita  latlleiiiant  panel 
convened  uacjet  tha  A^  yiiaul 
EatabUihing  tlw  Worid  Tiade 
Orguiix^oo  (WTO)  at  tha  laqueit  of  the 
United  Stataa  will  examina  CanadUan 
maaauiaa  afhciHng  periodtaila. 
inrfiiHtng  an  imput  ban  on  certain 
pariodicala  and  ttiarrimliMitoiy 
traatmeot  of  certain  impottad 
pailodicals  with  laapact  to  exdie  taxes 
and  postal  rates.  USTK  also  invttas 
written  commeBta  bam  the  pubUc 
coocemiiig  the  iasuas  laiaad  in  die 
dispute. 

DAin:  Ahhough  USTR  will  accept  any 
conunents  raoaiired  during  the  course  of 
the  dispute  saWlamant  proceedings, 
cxnmnents  riiould  be  submitted  on  m 
before  August  15, 1996  in  order  to  be 
assured  of  timely  consideratitm  by 
USTR  in  preparing  its  first  wiittan 
Bubmiaaion  to  the  pansL 
ADOMtaeS:  Camments  may  be 
submitted  to  Carolyn  Frank,  Executive 
SecTBtoiy,  Trade  Policy  Staff  Committee, 
Room  501,  Attn:  Periodicals  Dispute, 
Office  of  the  U.S.  Trade  Repieeentative, 
600  17th  Street.  N.W..  Washington.  DC 
20500. 

F0«  nnmcii  ■^owiatioh  contact: 
William  Kane,  AssocUta  Ganaial 
Counsel,  Office  of  the  Guiaral  Counsel, 
Office  of  the  U.S.  Trade  Representative. 
600  17tfa  Street.  N.W..  Washington.  DC 
20508,  (202)  395-6800. 
MIPFUMBTTAinr  MFOMUTMN:  At  the 
United  States'  request,  a  WTO-ilisputa 
settlement  panel  will  examine  whether 
certain  Canadian  measures  concerning 
pnitxiicals  are  consistent  with  Canada's 
obligations  under  the  General 
AgTMment  on  TariOs  and  Trade  (GATT) 
1004, 

Memfaera  of  the  panel  are  cutrantly 
being  selected,  and  the  panel  is 
expected  to  meet  as  necessary  at  the 
wit}  beadtiuatten  in  Geneva. 
Siritnrlanti  to  examine  the  dispute. 
Under  noimal  drcimistances.  the  panel 
would  be  expected  to  issue  a  lepott 
detailing  its  findings  and 
recommendations  in  six  to  nine  months. 

Ma|or  lasoaa  Koiaad  by  tha  United 
Stataa  and  Legal  Baals  of  Conplaiat 

The  Government  of  Canada  maintains 
sevnal  measures  conceming 
periodicals,  <i«rlndiiig,  but  not  Umited 
to:  (1)  Tariff  Code  9958,  which  prohibits 
the  importatioa  into  Cmada  of  certain 
periodicals;  (2)  Part  V.l  of  the  Excise 


Tsx  Act,  as  enacted  fay  Bill  C-103  of 
naramhat  15.190S,  sAkb  impoead  an 
excise  tax  on  (attain  so-called  "split- 
run"  periodicals;  and  (3)  applicaHoa  of 
favorable  postal  rates  to  cntidn 
naiwdinn  periodicals,  tni4ii<Hiig  through 
actions  of  the  Canada  Poat  Cmpotatian 
and  the  Departmont  of  Canadian 
HaiitagB  (famMily  the  Dapaitmant  of 

Theaa  mwamraa  appear  to  prohibit  or 
restrict  impoita  of  poiodJcals  bom  the 
United  Stalaa  and  otfaor  Members  of  the 
Woild  Trade  Oinuiization  in 
contravandoi  of  tfaa  Govemmcot  of 
Canada's  obligatians  under  Article  XI  of 
the  General  Agreement  on  Tarifb  and 
Trade  1994.  and  also  appear  to  be 
inoonsistait  with  the  lutional  traalmsnt 
obligations  of  the  Government  of 
Canada  under  Article  HI  of  the  General 
Aoeement  tm  TariSs  and  Trade  1994. 

Theee  measures  also  appear  to  nullify 
or  impair  the  baneSts  accruing  to  the 
United  States  directly  or  indirectly 
under  the  General  Agreement  on  TariOs 
and  Tratie  1994. 

Ksqidreiaenls  for 


20508.  Tfaa  public  file  will  incfaida  a 
listing  of  any  commoBts  made  to  USTR 
from  the  public  with  rsspact  to  tfaa 
praosading;  dw  U.S.  safanlaaiana  to  tha 
panal  in  the  pnioaeding:  the 
aufaniarioiia,  or  nonHxnfldantial 
summariaa  of  stdaniadoas,  to  the  panel 
reoatvad  from  othar  paitiripants  in  tfaa 
dispute,  as  well  as  the  rqxKt  of  tfaa 
diaputa  settlonsnt  paaal  attd,  (f 
applicabia,  tfaa  leport  of  tfaa  Apprilats 
Body.  An  appainbnant  to  latriaw  tfaa 
pufaUc  file  (Dodtat  (WTO/IV-7,  "U.S.- 
Canada: Periodicals"],  may  be  made  by 
caUing  Branda  Webb.  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  10  ajn.  to  12  nocn  and  1 
pan.  to  4  p.m.,  Monday  through  Friday. 
(BBifcrHiUiBaa, 
Gsnaraf  Counsel. 
(FR  Doc  96-18611  Filed  7-22-aB:  a:4S  an| 


Interested  persoiu  are  invited  to 
submit  written  comments  pmcsming 
the  Issues  raised  in  the  dispute. 
Comments  must  be  in  Rngiteh  and 
provided  in  fifteen  copies.  A  person 
requesting  that  infoimation  contained  in 
a  comment  submitted  by  that  peison  be 
treated  as  confidential  business 
inibrmation  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  lie  released  to 
the  public  by  the  commenter. 
Confidential  business  infbrmation  must 
be  clearly  marirad  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  lop  of  each  page  of  each  copy. . 

A  person  requesting  that  information 
or  advi(»  contained  in  a  comment 
submitted  by  that  person,  other  than 
business  confidential  infoimation,  be 
treated  as  confidential  in  aocordancse 
with  section  135(g)(2)  of  the  Trade  Act 
of  1974  (19  U.S.C  2155)— 

(1]  must  so  designate  that  inidimatian 
or  advice; 

(2)  must  clearly  mark  the  material  as 
"CONFIDENTIAL"  in  a  contrasting 
color  ink  at  Ae  lop  of  eaefa  page  of  each 
copy;  and 

(3)  is  encouraged  to  provide  a  non- 
confidential summary  of  the 
infbimatian  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA.  USTR  will  maintain  a  file  «> 
this  dispute  settlement  proceeding, 
acoaasibia  to  the  public,  in  the  USTR 
Reeding  Rocmi:  Room  101,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street,  N.W..  Washington  DC 


OEPARTHEMT  of  TRANSPOKTA'nON 


NolM  ExpoMira  Map  NoOm; 
wpwa^iiW|iMBiawyf  myi 
na^u88i  foe  navwiB,  Tt 
Rajloflal  AkpoiU 

AOaiCY:  Federal  Aviation 
Administration,  DOT. 
ACnoN:  Notice. 


summary:  The  Federal  Aviation 
Administratian  (FAA)  nnnniinces  its 
detaiminatian  that  the  updated  noise 
exposun  msps  submitted  by  the  Qty  of 
Tallahassee,  Florida  for  Taliahaasee 
Regional  Airport  imder  the  provisions  of 
TlUe  I  of  the  Aviation  Safety  and  Noise 
Abetement  Act  of  1979  (lF>ub.  L.  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements.  'The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibiUty  program 
update  that  was  submitted  for 
Tallahassee  Regional  Airport  tmder  Part 
150  in  conjunction  with  the  noise 
esqpoeure  maps,  and  that  this  program 
update  will  be  approved  or  disapproved 
on  or  before  December  22, 1996. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  updated 
noise  exposure  maps  and  of  the  start  of 
ita  review  of  the  associated  noise 
competibility  program  update  is  June 
25. 1996.  The  public  comment  period 
ends  August  24, 1996. 
FOn  FUimCR  MFOMlATiaN  CONTACT:  Mr. 
Ttmuny  J.  Pickering.  P.E.,  Federal 
Aviatitm  Atlministration,  Orlando 
/Uiports  District  Office,  9677  Tradepott 
Drive,  Suite  130,  Orlando,  Florida 
32827-5397,  (407)  648-6SS3,  Extension 
29.  CommanU  on  the  propoeed  noise 


38240 


Fadwal 


/  Vol  61.  No.  142  /  TuoMiay,  July  23,  1996  /  NoticM 


oompatihUity  piognin  update  ihould 
•bo  M  nifamittad  to  tha  abovB  office. 


TMIV  MMMMTKM:  Thii 
notica  announcas  that  the  FAA  Bods 
that  the  updated  noiae  expoauie  maps 
suboiittad  Cor  Taliahaaaee  Regianal 
Aiipoit  an  in  numpli.tu^  with 
upUcabIa  raquinnMata  of  Part  ISO. 
afiectiva  June  25. 1996.  Pwthar.  FAA  ia 
laviawuig  a  propoaad  Doiae 
oampatUdUty  piooani  update  for  that 
aiipnt  which  wilTba  approvad  or 
diaapprored  on  or  befan  Deoembar  22, 
1906.  Thia  notice  also  announcas  the 
availability  of  this  program  update  br 
public  review  and  coaimenL 

Under  Section  103  of  nthi  I  of  the 
Aviation  Safety  and  Noiae  Afaatamaot 
Act  of  1979  (harainafler  letaiied  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noiae  exposure  maps 
which  meet  applicable  mgulations  and 
«^cb  depict  ncucompatible  land  uses 
as  of  the  date  of  sttbmissioo  of  such 
maps,  a  daaoiptian  of  piofected  aircraft 
operatioas,  and  the  ways  in  which  su^ 
oparaticiis  will  afbct  such  maps.  The 
Act  raquina  such  maps  to  be  developed 
in  canauhation  wldi  inieiaalad  and 
afiscted  parties  to  the  local  conmiunity, 
government  ageacias,  and  persons  using 
the  airport. 

An  aiiport  operator  who  has 
submitted  noise  expoeuxv  maps  that  aie 
found  by  FAA  to  be  in  compliatuse  with 
the  requiraments  of  Fedaraf Aviation 
Regulations  (FAK)  Part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  seta 
forth  the  measures  the  operator  baa 
taken  a  prt>poaee  for  the  leductian  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  aty  of  Tallafaasaee,  Florida, 
submitted  to  the  FAA  on  ;<ue  4. 1996, 
updated  noise  expoeure  maps, 
descriptions  and  other  documentation 
which  were  produced  during  the 
Tallahassee  liegional  Aiiport  FAR  Part 
150  Ftogram  Update  conducted  between 
January  3, 1994  and  May  30, 1996.  It 
was  requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  Section  103(aKl)  of  the 
Act,  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Section 
104(b)  of  the  Act 

The  FAA  has  cranpleted  its  review  of 
the  updated  noise  exposure  maps  and 
telalMi  daacriptiotts  submitted  by  the 
aty  of  Tallahassee.  Florida.  The 
specific  maps  under  consideration  are 

"Curhentdnl  noise  coiirouRS 


MAP  A"  and  "Ft/TUR£  FIVE- l-KAU 
ONL  NOISE  CONTOURS  WITH 
MCSmCATiaNS  MAP  B"  in  dM 
sufamiadoB.  The  FAA  has  detannined 
that  thasa  mapa  for  Taliahaaaee  Ragiooal 
Airport  ara  la  compUanoe  with 
appUcabls  rsqulremanla.  This 
determination  la  afltctive  on  June  25, 
1996.  FAA'a  datannination  on  an  airiiatt 
opaiatar's  noiae  axpoauta  maps  is 
limited  to  a  fin«Wnj  that  the  maps  were 
developed  in  tnwAmru^  with  ue 
procedurea  containad  in  Appendix  A  of 
FAR  Part  150.  Such  determinatian  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitmaiit  to  q>prove  a  lyiise 
oompatibility  program  or  to  fund  the 
impfsmeatation  of  that  program. 

If  questions  arise  conoBtning  the 
ptociae  relationship  of  specific 
ptopaitiaa  to  noise  exposure  contours 
danteted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act, 
It  ahould  be  noted  that  the  FAA  is  not 
involved  In  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  majM  to  reaolve  qoestiona 
conoaming.  for  example,  which 
propertias  should  be  covered  by  the 
provisioiu  of  Section  107  of  the  Act 
Theee  functioaa  aia  inseparable  &am 
the  ultimate  land  uae  control  and 
planning  responslbilies  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  imder  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  whicSi 
consultation  is  required  under  Section 
103  of  the  Act  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  Section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultatian 
has  been  accomplished. 

The  FAA  has  formally  received  the' 
noise  compatibility  program  update  for 
Tallahasaee  Regional  Airport,  also 
eSsctive  on  June  25, 1996.  Pnliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programa,  but  that  further 
review  will  be  neoeasary  prior  to 
approval  or  diaapproval  of  the  program 
update.  The  formal  review  period, 
limited  by  law  to  a  maximum  of  180 
days,  will  be  completed  on  or  before 
December  22, 1996. 

The-FAA's  detailed  evaluation  will  be 
conducted  under  tha  provisiooa  of  14 


CFR  Part  ISO,  Section  150.33.  The 
primary  oooaidetatians  in  the 
•vahiatian  prooaea  aia  whether  tha 
proposed  measures  may  reduce  the  level 
of  aviation  saiisty,  create  an  undue 
burden  on  intsritate  n  foreign 
conunarce,  or  be  raasonably  oooaistmt 
with  attaining  the  goal  of  reducing 
eidstiiig  noncompatibla  land  usee  and 
preventing  the  introductiaa  of 
additlonarnoneomptibla  land  uaea. 

tntarestad  parsons  are  invited  to 
comment  on  tha  proposad  program 
update  with  specific  rafaienoe  to  these 
foctors.  All  commants,  other  than  those 
pnnerly  addressed  (o  local  land  use 
aulborities,  will  bo  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  updated  noise  exposure  mapa,  the 
FAA's  evaluation  of  tha  mapa,  and  the 
prtmosed  noise  compatibility  program 
update  are  available  for  examination  at 
the  following  locations: 
Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  9677 
Tradeport  EMve,  Suite  130,  Orlando, 
Florida  32827-5397 
Airport  Director's  Office,  Tallahassee 
Regional  Airport,  1400  Lee  Wegener 
Boulevard,  Tallahassee,  FL  32304 
Questions  may  be  directed  to  the 
individual  named  diova  under  the 
heading,  RM  Rrnmn  MKNHMTION 
OONTACT. 

bnisd  in  Orlando,  Fkrids  on  June  2S, 
1986. 

Oarias  E.  Blair, 

Uanagsr,  OHando  Airport  Ditrict  Offia. 
IFR  Ooc.  se-iseaa  Filed  7-22-ae:  MSamJ 


[DockalNo.lMn] 

A  C9H  for  «M  OM«iopiiMnt  of 
Proto(y|M(«)  tor  a  QlotMl  Analytis  and 
Intannaaon  Natamk  (QAM) 

AOCNCV:  Federal  Aviation 
AdministratioQ  (FAA),  DOT. 
ACTION:  Notice  of  On-line  Question  and 
Answer  Session  About  GAIN  on 
CompuServe. 


On  May  10, 1996.  the  FAA 
published  a  request  for  commenta  about 
the  Global  Analysis  and  Infomution 
Netwotic  (CAIN)  concept  and 
implementation  strategy  for  collecting 
and  analyzing  aviation  safety  data.  That 
teqoaat  for  comments  also  Invited 
participation  in  the  development  of 
proof-of-concept  prototypes.  The  GAIN 
concept  involves  the  international 
sharing  and  analyzing  of  data, 
tacbnologiea,  and  systams  that  would 
provide  an  early  warning  capability  to 
sigiul  increaaed  risks  in  aviation  safety. 
The  comment  period  closed  on  July  19, 
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1996.  and  more  than  60  comments  ware 
submitted  from  all  over  the  world. 

This  ixrtice  aonounces  an  opportunity 
for  conmsuiteia  and  others  to  Hiftniss 
issues  and  ^  quadians  about  GAIN 
with  ChiistoplMr  A.  Hart,  FAA's 
Assistant  Administrator  for  Systam 
Safety  (ASY-1).  Mr.  Hart  will  serve  as 
the  focilitator  of  a  live  on-line  question 
and  answer  session  on  the  CompuServe 
Information  Service.  In  preparation  for  a 
wotUiop  to  be  convened  by  tha  FAA 
later  this  year  to  bring  conunentars  and 
others  together  to  discuss  GAIN  snd  the 
development  of  GAIN  prototypes, 
commenters  are  encouraged  to  review 
each  other's  «v»mm«nt«  and  to 
mmrwimnrt  <ti«m««inn«  with  aarh  other 
about  potential  )oint  ventures.  By 
clarifying  issues  that  commanten  and 
others  may  have,  this  on-line  question 
and  answer  session  will  hopefolly  make 
tha  workabop,  as  well  as  the  preperatory 
discussions  between  corrmtenters,  more 
productive. 

DATEa:  The  on-line  question  and  answer 
aeesion  will  be  held  on  Tuesday,  August 
6  bom  9:00  pjn„  EDT  (6j00  PCrT)  to 
10:30  pjn..  EDT  (7:30  PDT)  on  the 
CosnpuServe  Information  Service. 
Peraons  arithout  on-line  aooeaa  may 
participate  in  the  aeasion  by  submitting 
written  questions  to  the  FAA,  wfaidi 
must  be  received  on  or  before  July  31, 
1996. 

AODNCnca:  Interested  persons  and 
oigBniiatioiial  repreaentativaa  with 
CompuServe  on-line  access  may 
participate  in  the  question  and  answer 
aassian  by  "Go''lng  to  tha  Conventian 
Centar,  then  selecting  'TAA's  Chris  Hart 
ilisi  iiisni  global  aafoty  network"  from 
tha  menu.  Queadooa  can  also  be 
submitted  befon  the  session  via 
electronic  mall  to 
"716Sa477#co>npuserve.oami." 

Inteteatad  psnons  without  on-line 
access  may  participate  in  the  question 
and  answer  session  by  mailing 
questions  to  the  Fedoal  Aviation 
Administration,  Attn:  GAIN  Program 
DIvisian.  ASy-200,  "On-Une  CAIN 
Conimoce,"  400  7th  Street.  SW..  Room 
2227.  Waahlngtwi,  DC  20590. 
KM  fWnCR  iMINHinN  CCHTACR 
Mr.  Chailas  FliMi.  Manager,  GAIN 
Prapam  Dividon,  ASY-200,  OOba  of 

Systam  Safo^,  Fednal  AviaUon 
Administxatiaii.  400  7th  Street.  SW., 
Wnhington,  DC  20590,  telephone  (202) 

267-GAIN  (202-267-4246). 

•umBmTAiiv  mkmwtion: 


The  aviation  industry  has  made 
remarkable  progress  in  reducing 
aviation  accident  rates.  However,  this 
rate  has  remainad  stubbornly  consistent 


for  about  the  last  10  years,  and  at 
today's  accident  rale,  the  forecasted 
growth  in  air  transportation  demand 
could  lead  to  more  than  4,500  fttallties 
woridwide  per  year  by  2025 — clearly  an 
unacceptable  rasuh.  Yet.  all  too  often, 
the  aviation  taidusUy  as  a  iriiola  has  not 
been  able  to  uae  data  about  aocldanta, 
incidents  and  other  system  anomalies  to 
become  aware  of  exiting  or  emerging 
saJiBty  problems  in  time  to  take 
prevendve  measuras.  Tha  entire 
industry  must  devefop  a  significantly 
Improved  operational  early  warning 
capability  that  is  sensitive  enough  to 
detect  and  alert  the  aviation  conmiunity 
to  existing  and  enlarging  problams.  A 
major  aspect  of  this  capability  is  the 
sharing  of  safaty  infbrmatioa,  both 
within  categories  in  the  industry,  a.g., 
carriers  must  share  with  other  carriers 
and  manufacturers  with  other 
manufacturers;  and  aqoss  categoriaa, 
e.g.,  labor,  management,  carriers, 
manufocturets,  air  traffic  controllan. 
airport  operators,  and  others  must  share 
with  each  other.  Oeating  uaefiil 
Information,  however,  generally 
requires  the  collectiao  of  large  amounts 
of  data,  and  it  alao  Involves  the  careful 
analysis  of  tha  data.  Rarely  would  there 
be  any  need  or  desire  to  share  any  raw 
data,  but  the  sharing  of  the  analysis  of 
the  data — tha  infatmatioo— could  be 
mutually  baoafldal,  A  new  safaty 
infonnatian  paradigm,  with  mu<ji 
greater  sensitivity  to  anoinslies  in  daily 
Bviatian  syatam  oparationa,  could  help 
the  induatry  reach  "Zero  Aoddenta." 
Gathering  uid  analyzing  large  amounts 
of  qualitative  and  quantitative  aviation 
safoty  data  to  batter  understand  routine 
system  operations  is  the  foundations  of 
the  Global  Analysis  and  Information 
Network  (GAIN)  concept 

On  May  10, 1996,  the  FAA  published 
a  request  lor  comments  on  the  Odbal 
Analyais  and  Infonnatian  Network 
(GAIN)  concept  and  implamantatian 
strategy  for  collectiiig  and  analyziiig 
aviatian  safoty  data.  That  rsqueat  alao 
invited  pattidpation  in  the 
development  irf  prooKof-coocapt 
prototypes.  The  proposed  GAIN  system 
wonld  be  more  sensitive  to  conditions 
that  signal  Increaaed  saisty  risks 
becauae  it  would  contain  infonnatian 
about  normal  aviation  systmn 
operations.  Tha  statiatial  basaUne  for 
normal  aviation  operatlans,  oonslructad 
with  digital  flight  and  ATC  radar  data, 
among  other  major  and  currently 
untapped  sources,  wmild  be  the  plumb 
Una  bom  which  deviations  are 
measured.  The  Importance  of  obtaining 
infonnatian  about  a  for  greater 
percentage  of  aircraft  operations  has 
been  illustrated  rspeatedly  by  all-too- 


typical  accident  investigstion  findingi 
of  earlier  flights  that  experienced 
problems  similar  to  the  accident  aircialL 
A  truly  aSactive  early  warning 
capafaiUty  would  involve  significant 
improvements  in  infannatlon  feadbaot 
ana  «"«*y«'«  for  aviatian  operstioas. 
Whan  fully  Implemented,  it  is  believed 
that  GAIN  would,  at  a  minimum,  add 
the  following  new  elements  to  tiie 
i.vi«riiig  monitoring  systems:  (1)  new 
data  sourcaa  that  would  improve  risk 
asaaesmcnt  and  provide  a  baseline  for 
normal  flight  oparatians,  thui 
improving  tha  changas  of  early  anomaly 
datectian;  (2)  new  and  innovativa  data 
iiiBiiagwiiniil  and  analytical  tachaiqnaa 
and  methodologias  that  quicUy  rmal 
obacurs  and/or  infrequent  data  patterns 
and  associations;  and  (3)  new  methods 
to  diasaoUnate  the  finfting*  quicddy  and 
gli^ielly  to  all  who  could  use  them  to 
imnove  Intamatinnal  aviation  safaty. 

The  FAA  anticipates  that  GAIN  and 
its  prototypes  will  be  privately  owned 
hy  a  consortium  of  several  entities  from 
aU  over  the  world,  and  tha  FAA  plans 
to  Invite  potential  participants  to  s 
workshop  later  this  year  to  help 
fodlitate  the  process  of  developing 
prtitotypes.  hi  order  to  encoorsge 
proapactiva  participants  to  diaoiss 
potential  joint  ventures  with  each  (Ahsr 
before  the  vrorkshop,  the  process  was 
set  up  to  enable  all  GAIN  commentara 
to  IocAl  at  each  other's  comments  via  the 
Internet 

Tlie  FAA  encourages  commanten  to 
take  TnaYtmiiTn  advantage  of  this 
bitemet  capability  and  to  comjnenoa 
discussions  with  eech  other  to 
determine  how,  working  togetlier, 
oommentars  can  begin  to  develop 
prototypes.  The  FAA  has  already 
received  numerous  clarifying  inquiries 
shout  GAIN,  and  commentara  and 
others  undoubtedly  have  more 
tjuestions.  The  purpose  of  this  on-line 
question  and  answer  session  is  to 
iHovide  a  forum  for  these  questioos  to 
be  asked  and  answered  because  batter 
understanding  of  GAIN  by  pnapective 
participants,  and  better  FAA 
understanding  of  the  ooncams  of 
prospective  participants,  will  make  the 
workdiop,  as  well  as  the  preparatory 
discussions  between  commenters,  much 
fruitfiiL 


0»41m! 

(1)  The  on-line  question  and  answer 
session  is  scheduled  to  last  90  minutes, 
snd  the  FAA  will  try  to  accommodate 
all  interested  peraons  and  oiganizationel 
repreeentatiiras.  If  tha  available  time 
doee  not  permit  this;  questions  will  be 
answvred  on  a  first-come-first-aerved 
basis.  Further,  the  FAlA  leseivea  the 
rig^  to  exclude  some  questions  if 
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necesnry  to  obtain  a  balance  of 
viewpoint*  and  issues.  Tbe  seasioa  may 
ad|ouni  early  if  all  interested  persons 
complete  their  statements  ana  have 
their  questions  answered  in  less  time 
than  is  scheduled. 

(Z)  Christopher  A.  Hait,  FAA's 
Assistant  Administrator  for  System 
Safety,  will  serve  as  the  facilitator  of  the 
on-line  session.  A  panel  of  FAA 
represBDtatives  involved  in  GAIN  will 
be  available  to  answer  questions  and 
clarify  issues. 

(3)  A  transcript  of  the  on-line 
discussions  will  be  prepared  and  placed 
in  the  public  docket  at  FAA 
headquarten  in  Washington,  DC,  by 
August  12, 1996,  for  review  by 
interested  persons.  A  copy  of  the 
transcript  will  also  be  made  available 
via  CompuServe  firom  the  Aviation 
Week  Cnnip  Information  Canter  Forum 
library  by  August  12, 1996. 

(4)  Statements  made  by  FAA 
representatives  are  intended  to  bdlitate 
discussion  of,  and  clarify,  the  Issues  and 
to  answer  questions.  Any  statements 
made  during  the  on-line  session  by  FAA 
representatives  are  the  individual  views 
of'^lhose  representativss  and  do  not 
neoeesarily  represent  the  views  of  the 
FAA. 

(5)  The  on-line  session  is  designed  to 
solidt  views  and  clarify  issues  about  the 
GAIN  concept.  Therefore,  the  session 
will  be  conducted  in  an  informal  and 
non-odveraarial  manner.  No  individual 
will  be  subject  to  croas.examinatiao  by 
any  other  participant;  however,  FAA 
representatives  may  ask  clarifying 
questions  to  ensiire  a  more  compnte 
and  usehjl  record. 

Issued  in  Wuhingtoo.  DC  on  laiy  18, 
1M6. 


rA.Hait, 

Ataistant  Administmtorfor  Syttem  Safety, 

Federal  Aviation  Administnltjon. 

IFR  Doc  M-lSSae  Filed  7-12-9S:  8:4S  am] 


AvtMhMi  RutaiiMkIng  AdvlMfy 


:  Federal  Aviation 
Administraticn  (FAA),  DOT. 
ACnOH:  Notice  of  meeting. 


V:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviatian  Administration 
Aviation  Rulemaking  Advisory 
Committae  to  discuss  air  traffic  issues. 
MTCK  The  meeting  will  be  held  on 
August  8, 1996,  at  10.-00  a.m. 
AOOMMEt:  The  meeting  will  be  held  at 
Haliooptars  Association  International 
Hsedquorteis  1635  Ptinoe  Street. 
Alexandria,  VA. 


ro«  IVItTMCft  MFOMUTKM  CONTACT: 
Mr.  Reginald  C.  Matthews  Assistant 
Executive  Director  for  Air  Traffic  Issues, 
Airspace  and  Rules  Division  (ATA- 
400),  800  Independence  Avenue.  SW., 
Washington,  DC  20591,  Telephone: 
(202)  287-8783;  FAX.  (202)  267-6809. 
auPPlBKHT/MT  MFOMMTION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463:  5  U.S,C  App.  II).  notice  is  hneby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee.  This 
meeting  will  be  held  on  August  8, 1996, 
at  10:00  a.m.,  at  Helicopter  Association 
Intematioiul  Headquarters,.  1635  Prince 
Street,  Alexandria  VA.  The  agimda  for 
this  meeting  will  include:  Unmanned 
Airborne  Vehicle  (UAV)  draft  advisory 
drculai  update;  Special  Visual  Bight 
rules  rVFR)  issues  update;  and  Mode  S 
working  group  update. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  preaent  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  this  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  faeiiare  the  meeting. 
Arrangameota  rasy-fae  made  by 
contacting  the  person  listed  under  the 
beading  FOR  FUKTHtn  MFOMMTIMI- 
COHTACT.  . 

Issued  in  Wtihii^lon.  DC  OB  July  17, 1086. 
lagtaaldCMrithms, 
As>iilaii<£iBnitiraOJiBctor/brAirT>a0fc 
Issues,  AnoUon  RuJetnaldng  Advitory 
ComaOltee. 

(FR  Doc  9e-18SSl  Filed  7-22-96: 8:45  ami 
aauM  ooes  «»-»« 


AOBCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

■MWAMV:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  s  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  disniss  general  aviation 
operations  issues. 
DAm:  The  meeting  will  be  held  on 
August  20, 1996.  at  9:30  a.m. 
AnnnriMI:  The  meeting  will  be  held  at 
the  Aircnfk  Owners  and  Pilots 
Aasodatioa.  421  Aviation  Way, 
F1redsrick,MD  21701. 
RMfURTMN  MFOHMATKM  OONTMT: 
ib.  Louis  C.  Cuaimano,  Assistant 
Executiva  IMiector  for  General  Aviotiao 


Operations,  Flight  Standards  Service 
(AFS-800),  800  Independence  Avenue, 
SW.,  Washington.  DC  20591.  Telephone: 
(202)  267-8452;  FAX:  (202)  267-5094. 

SUPPLEMINTAIIV  HKMUTIOM:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463:  5  U.S.C.  App.  n).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  operations 
issues.  Tliis  meeting  will  be  held  on 
August  20, 1996,  at  9:30  a.m.,  at  the 
Aircraft  Owners  and  Pilots  Association, 
421  Aviation  Way,  Frederick,  MD 
21701. 

The  agenda  for  this  meeting  will 
include  status  reports  from  the  part  103 
(Ultralight  Vehicles)  Working  C^oup 
and  the  IFR  Fuel  Requirements/ 
Destitution  and  Alternate  Weather 
Minimums  Woridng  Group.  In  addition, 
the  FAA  will  give  a  status  report  on  the 
Manipulation  of  the  Controls  of  Aircraft 
study. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oni 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
conunittee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOn  FURTMCR  MFOMIA1I0N 
CONTACT. 

Issued  in  Washington,  DC  on  )uly  16, 1996. 
I  mk  f  Ti^iwsne. 

Anatant  Executive  Director  for  CeneraV 
Aviation  Operations,  Aviation  Ruleaiaking 
Advisory  ContntitSae. 
IFR  Doc  96-18687  Filed  7-22-86:  8:45  sm| 


OaMtopoMnt  Adviaery  CoimnniM 


Pursuant  to  section  10(A)  (2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463;  5  U.S.C.  App.  2),  notice  is 
hereby  given  of  a  meeting  of  the  FAA 
Raaeardn,  Engineering  and  Development 
Advisory  Committea.  The  meeting  will 
he  held  on  Sept.  10  ft  11, 1996.  at  the 
Holiday  Inn  Fair  Oaks,  11787  Lee 
Jackson  Highway,  FaiHax.  Viiginia. 

On  Tuesday,  September  10  the 
meeting  will  begin  at  9:00  ajn.  and  end 
at  SKX)  pjn.  On  Wednesday,  September 
11  the  meeting  will  begin  at  8UX>  a.m. 
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and  end  at  1:00  pjn.  The  meeting 
agencb  will  review  Committee  activities 
including  the  Report  of  the 
Subcommittee  on  Human  Factora,  the 
Report  of  the  Scientific  Advisory  Panel 
fat  the  Security  R&D  Subcommittee,  and 
a  status  report  from  the  NAS  R&D  Panel. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Committee 
Chair,  memben  of  the  public  may 
pieeent  oral  statements  at  the  maieting. 
Persons  wishing  to  attend  the  meeting, 
obtain  information  or  present  oral 
statements,  should  contact  Lee  Olson  at 
the  Fedoral  Aviation  Administntioo. 
AAR-200,  BOO  IndependoBce  Avenue, 
SW.,  Washington,  DC  20591  (202)  267- 
7358. 

Membera  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
anytime. 

Iiaued  in  Washington,  DC  on  June  27, 
1896. 

AisdfesG.Zalhiagv, 
Difoctot,  Aviation  nsMiifcni 
IFR  Doc  96-18688  Filed  7-22-86:  8:4S  ami 


Fadam  Railroad  AdmlnMrabon 

Aganqf  bitormaUon  CoUactlan, 
Siifamlaaion  tor  0MB  Raviaw  Conunant 


FnguencY  of  Response:  On  occasion. 

Sstmateo  Number  of  Respondents: 
2,000. 

DATO:  Submit  any  comments  to  OMB 
by  August  19, 1996.  Forward  coiiunents 
to:  Office  of  Information  and  Regulatray 
Afiairs,  Office  of  Management  and 
Budget,  Attention:  Desk  OfBcer  for  the 
Department  of  Transportation,  Docket 
Ubary,  Room  10102,  725  17th  Street, 
NW.,  Wa^inglon.  DC  20503. 
FOR  RMinCR  aVORMATION  CONTACT: 
Contact  Maiyann  Johnson  on  (202)  368- 
0438  or  write  to:  Federal  Railroad 
Administratian,  Office  of  Information 
Technology  and  Productivity 
Improvement,  7th  ft  D  Streets  SW., 
Washington.  DC  20590. 

Issued  lo  Washington.  D.C  on  Jul;  17. 
1996. 

Kay  lain, 

Associale  AdminittralorforAdminiitialSon 
and  Finance. 
[FR  Doc  96-18696  FUad  7-22-96: 8:45  am) 


AOENCV:  Federal  Administratioa. 
Department  of  Transporlatian. 
ACnow:Nodoe. 

aUMMURV:  In  compUanoe  with  the 
Paperwod:  Reductian  Act  (44  U.S.C 
3501  et  seq.)  this  notice  snnounces  that 
the  information  collection  request 
described  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review. 

OMB  Control  Number  2130-0517. 

Title  and  Fonn  Number 
Suf^lemental  Qualifications  Statement 
for  RailToad  Safety  Inspector 
AppllcanU,  FRA-F-120. 

Type  of  Review:  Extension  of  a 
currently  apprtwed  collection. 

Need  and  Uses:  To  evaluate  the 
quall&caticms  of  applicants  for  Rsihrood 
Safety  Inspector  poaltians.  The 
questions  cover  a  wide  range  of  general 
and  snedalized  skills,  abilities,  and 
knowledge  of  the  five  types  of  railroad 
safety  inqiector  positions. 

Affected  Public:  Individusls  or 
Households. 

Betbnaled  Annual  Burden:  6,000 
hours. 

Estimated  Average  Burden  Per 
Respondent  3  hours. 


SurfaoaTn 

tns  DoekM  NOb  AS-1C7  dNMIe.  ItMXn 


MariHina  AdRiMatradon 


[Velunlanr  Intsmiodal  BssliR  Auieswnt 
(VBA),  80  FR  54144,  Ocslobsr  It,  1998] 

Mottca  of  MsadriB  of  Joint  Planning 
Advtaory  Qroup 

AQDICV:  Maritime  Administration,  DOT. 

On  July  10-11, 1996.  the  Maritime 
Administration  and  the  United  States 
Transportatian  Command,  CoOiain  of 
thejoint  Planning  Advisory  Group 
(Group),  hosted  a  meeting  of  the  Group 
to  discuss  contingency  movements  and 
to  start  the  process  of  developing 
concepts  of  operations  through  the 
application  of  VISA  sealift  capacity.  The 
meeting  was  closed  to  the  public 
because  material  presented  deeh  vrith 
information  for  official  use  only. 
CONTACT  FERIOH  FOR  AOOnXMAL 
■rORMATlOW;  Jsmes  E.  Capooiti, 
Associate  Administrator  for  National 
Security  (202)  366-5400. 

By  OniaT  of  the  Maritime  Administntor. 

Dated:  July  17. 1996. 
JaslCUchani, 
Sscntmy. 
IFR  Doc  96-186aS  FUad  7-22-86: 8:45  sml 


Ella 
Oeunly.NV 

Cnnsolidatod  Rail  Coipatatlaa 
(Conrall)  has  filed  a  DoUoe  of  otsmption 
undv  49  CFR  Psit  1152  Sul^Mit  F— 
Ezampt  Abandonments  to  sbaiuton  a 
S.lO-mile  portion  of  its  line  of  tai]rt)ad 
known  as  the  Walden  Running  Treck 
between  milopoet  414.00  and  mllepoat 
418.50,  and  poitian  of  the  JD  Industrial 
Track  between  milepost  0X10  snd 
milepost  0.60  in  Erie  County,  NY. 

Conreil  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  there  is  no  overhead 
traffic  OD  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
govenuneni  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  servioe 
over  the  lli>e  either  is  pending  with  the 
Board  or  vrith  any  U.S.  District  Court  or 
has  been  dedded  in  favor  of 
complainant  within  the  2-year  period: 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  lepoits),  49  CFR 

1105.8  (historic  repoiU),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspsper  publication),  and 
49  CFR  1152.S0(d)(l)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  )^  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  afiedad 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10S02(d) 
must  be  filed. 

Prtjvided  no  formal  expression  of 
intent  to  file  an  oSsr  of  finanrtal 
..«t«>mnf»  (OFA)  has  been  received,  this 
exemption  will  be  eflSective  on  August 
22. 1996.  unless  stayed  pending 
reconsideration.  PeUtitms  to  stay  that  do 
not  involve  environmental  issues.' 


'  Ills  MX  TtBSinilioo  Act  of  ises.  Pall.  I.  Na 
UM-as.  lOS  Sut.  BOS,  wliich  av  tBmOei  so 
DKMnbv  IS,  1999.  ud  look  aOKt'on  fuuiT  1. 
less,  i*-"'*-*^  Ibi  InlinMa  CiaiiaKca 
riMiiiiilMiiiii  iiiil  lisiMtiiTsri  mrtslTi  fnnrtlnm  T  '*— 
Smrtsct  TMmpocMkm  Bond  (Bonti).  Tkb  ootka 
nlstas  to  fyw^in^m  thai  ara  sob^act  to  tba  Boaid't 
jnrladlctiQii  punumnl  to  40  U.S.C  lOSOS. 

>  1^  Board  will  giant  a  isay  tfao  Infannad 
dadalsn  OD  aoiriionnianlal  iaaoaa  (wliattw  nisad 
bgr  a  pan;  or  bjr  tba  Boanl'a  Sadka  o( 
Bntaaamaotal  Aaatraia  In  ila  ladapaadMI 
IniaaUfMioa)  amaM  bo  Bsda  bates  Iba 

msmaaOaB-t  agKllw  data.  Sa«  Ji—M« cfOe- 

<^:4nfc«  IWI  Unaa;  S  LCXUd  sn  (less).  Aoj 
laqaM  fa  a  May  iboiild  ba  Iliad  aa  aoon  aa  psoriWa 
ao  ikt  tba  Boanl  may  taka  aiiijnpiiala  aaloo  bailn 
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fomul  axprasaioos  of  intent  to  file  an 
OTA  under  49  CFR  1152.27(cH2).'  and 
trill  uia/nil  '"''""g  raquesU  unilar  40 
CFR  11S2.Z9  '•  must  be  Sled  by  August 
2, 1996.  Petitions  to  reopen  or  requests 
far  public  use  conditioas  under  49  CFR 
1152.28  must  be  filed  by  August  12, 
1996,  with:  Office  of  the  Secretary,  Case 
Control  Brendt.  Surface  'I>anspnrtatk>n 
Boerd.  1201  Constitution  Avenue.  N.W.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  sppUcant's 
representative:  John  K.  Eniight. 
Associate  General  Counsel, 
Consolidated  Rail  Corporatian.  2001 
Mailcet  Street— 16A.  Riiladelpliia.  PA 
19101-1416. 

If  the  verified  notice  contains  {ilse  or 
misleading  information,  the  exemption 
is  void  ab  inito. 

Comail  has  filed  sn  environmental 
report  wdiidi  addresses  the 
abandonmenf  s  eOscts,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Envinxunental  Analysis 
(SEA)  wnll  issue  sn  enviraninental 
uaessment  (EA)  by  July  2S.  1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Surbce  Transportatian  Boiard, 
Washington.  DC  Z0423)  or  by  calling 
ElaiiM  Kaiser,  Cliief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  IS  days  alter  the  EA 
became*  available  to  the  pubUc 

Environmental,  historic  preset  nation, 
public  use.  or  trail  use/rail  banking 
ootuUtians  will  be  imposed,  where 
appropriate,  in  a  subeequent  decisian. 

Deddsd:  July  18, 19se. 

By  Ihs  Board.  Onrid  M.  Konschnilc. 
Oiracur,  Office  of  Procaedingi. 
VwaMiA.1 


Seeraeny. 

(FR  Doc  9e-ia624  PUed  7-22-96:  t:45  am) 


OEPARTMEMT  OF  THE  TREASURY 


To 


)uly  15, 19S6. 

The  Depertment  of  Treasiuy  ha* 
submitted  the  following  pnblic 
infbnnation  collection  requiiement(s]  to 
CHtifB  for  review  and  clearance  under  the 
Papertvork  Reduction  Act  of  1905, 
PubUc  Law  104-13.  Copies  of  the 


submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfBoar  llMed.  Cominents  legardiiig  this 
infatmeUon  oollaction  shoud  be 
addrasaed  to  the  OMB  reviewer  listed 
and  to  the  Trsesury  Department 
deaiance  Officer,  Department  of  the 
Trsesury,  Room  2110, 1425  New  Yori: 
Avenue,  NW.,  Wsshington.  DC  20220. 

Intanul  Rsvemie  Service  (US) 

OMB  Number.  1545-0094. 

Form  Number:  IRS  Form  1041-A. 

7>pe  ofRenrlew.  Extension. 

Tjt/e:  U.S.  Inibtmation  Return— Trust 
Accumulation  of  Charitable  Amounts. 

Deecription:  Form  1041-A  is  used  to 
report  tbuu  information  required  26  DSC 
6034  conooning  accumulation  and 
distributioa  of  oiaritable  amounts.  The 
data  is  used  to  verify  that  amounts  for 
which  a  charitable  deduction  was 
allowed  are  used  for  charitable 
purposes. 

RetpondentM:  Business  or  other  for- 
profit.  Individual  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  18,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Reoordkaeping — 24  hr..  9  min. 
l^Mimtng  uxmt  the  law  or  the 
form — 3  hr.,  26  min. 
Preparing  the  form — 8  hr.,  38  min. 
Copying,  assembling,  and  sending 
the  farm  to  the  IRS — 1  hr.,  20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  675.900  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Mile  Sunderbauf 
(202)  395-7340,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC20S03. 
PsIaA-llafgae. 

Departmenta]  HapotU  Management  Officer. 
IFR  Doc.  9e-1SSa6  Filed  7-22-96:  8:45  sm) 


ofKoUAhanikmeeat-Offmtcf 
t  icczd  184  (laer). 

'Hi*  BoBtl  «rUI  icc^  Uu-aiad  tnll  iiae 
nqosMs  ao  loos  « tlia  alMiukBiiiMQl  hM  not  baia 
""■mrnimetwi  ind  the  eliaiKianljig  niitosd  is 
wUllagtoQ — " 


Submiaaion  To  OMB  tor  RMfMT, 
Cammant  Raqiiaat 

)uly  IS.  1896. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementls)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Copies  of  the 
8ubiiiia«ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  thia 
infocmatian  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qeatence  Officer,  Department  of  the 
Tieesury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

lalaraal  Revenae  Serrice  (ISS) 

OMB  Number:  1545-0173 

form  Number  IRS  Form  4563 

Type  of  Review:  Extension 

Title:  Exclusion  of  Income  for  Bona 
Fide  Residents  of  American  Samoa 

Description:  Used  by  boiu  fide 
residents  of  American  Samoa  whoae 
income  is  from  sources  within 
American  Samoa,  Guam,  and  the 
Northern  Mariaiu  Islands  to  the  extent 
spedfled  in  Internal  Revenue  Code 
section  931.  This  information  is  used  by 
Ihe  Service  to  determine  if  an  individual 
is  eligible  to  exclude  possession  source 
income. 

Respondents:  Individuals  or 
housdiolds 

Estimated  Number  of  Respottdents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Par 
Retpondent/Recordkeeper 
Recordkeeping — 33  min. 
Learning  about  the  law  or  the 
form— 7  min. 

Preparing  the  form — 25  min. 
Copying,  assembling,  and  sending 
the  form  to  the  IRS — 17  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  137  hours 

aearance  Officer.  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderbauf 
(202)  395-7340,  Office  of  Mana^ment 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dal«A.Maisaii. 

Departmental  Fepont.ManagBmeat  Officer. 
(FR  Doc.  se-18S67  FU«d  7-22-96:  S:45  am) 


Submlaaion  To  OMB  tor  R«rtaw; 
Commant  Raqdaat 

July  IS,  1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearanoa  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  ootained  by 
calling  the  Treasury  Bureau  n«.r.i./» 
Officer  listed.  Ccraonents  regarding  this 
information  collection  should  be 
addreaaed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
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flBsnnm  OiBcsr,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Utanal  Savoas  Servlo*  (DtS) 

OMB  Number  1545-1031 

Form  NanAer.  DtS  Form  8697 

tStw  ofRevieiv:  Extension 

TiUe:  mtetest  Computation  Under  the 
Look-Back  Method  for  Completed  Long- 
Term  Contracts 


Description:  Taxpayers  required  to 
account  for  all  or  part  of  any  long-term 
contract  entered  into  after  February  28, 
1966,  imder  the  paroentage  of 
completion  method  must  use  Form  8807 
to  compute  snd  report  interest  due  or  to 
be  refunded  under  DtC  section  4eo(b)(3). 
The  IRS  uses  Form  8697  to  determine  if 
the  interest  has  been  figured  correctly. 
Taxpayers  may  compute  interest  using 


the  actual  method  (Part  Q  or  tba 
Simplified  Maigioal  Impact  Method 
(FtatQ. 

Respondents:  Individuals  or 
hous^olds,  business  or  other  for'praBt. 

Estiutated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per    . 
Respondsnt/Recordkaeper 


lesmkio  abom  tie  law  or  •»  loim 

Prsfiaitno,  oopykis.  aisanWnq,  and  aendng  Itie  torm  to  m*  IRS  . 


Form  8607 
Parti 


FofHi  8087 
Partll 


9  ht..  5  min. 
1  •*.,  36  n*i. 
1  hr..  49  n*t. 


ftaqilency  of  Response:  Aimually . 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  63,840  hours. 

aearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderbauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  itoom  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
OakA.M«saB, 

Departmental  Raporti,  Uanagmient  Officer. 
[FR  Doc.  96-11568  Filed  7-22-96;  8:45  ami 
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DEPARTMEHT  OF  VETERANS 
AFFAIRS 

Agency  tntonnaaon  CoMaclton 
AcOvWaa:  Prepoaad  CoUaeUon; 
Comaiant  Raqtisat 

AOENCr:  Board  of  Veterans'  Appeals, 
Departm«it  of  Veterans  Affairs. 
action:  Notice. 


received  on  or  before  September  23, 
1996. 


:  As  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden,  the  Board  of  Veterans'  Appeals 
(BVA)  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
this  information  collection.  This  request 
for  conmient  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Public  Uw  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estiitutes  and  wayi  to  minimise  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATIS:  Written  comments  and 
lecosunendations  on  the  proposal  for 
the  collection  of  infinmatiQn  should  be 


Direct  all  written  comments 
to  Sua  Hamlin,  Board  of  Veterans' 
Appeals  (OlC),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW., 
Wsshington,  DC  20420.  All  comments 
will  berame  a  matter  of  public  record 
and  will  be  summarized  in  the  BVA 
request  for  Office  of  Management  and 
Budget  (OMB)  approval  In  this 
document  the  BVA  is  soliciting 
comments  concerning  the  following 
information  collection; 

OMB  Control  Number  2900-0042. 

Title  and  Form  Number  Statement  of 
Accredited  Representative  in  Appealed 
Case,  VA  Form  646. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  by 
accredited  representative  of  veterans' 
service  organizations  to  present 
argument  to  the  BVA  on  behalf  of 
appellants  whom  the  service 
organizations  represent  Further,  it  aids 
the  VA  in  assuring  that  rights  to 
representation  have  been  honored  by 
establishing  that  the  record  has  been 
made  available  to  the  representative  for 
review  and  presentation  of  argument. 

CunenI  Actions:  The  form  is  provided 
primarily  as  a  courtesy  to  the 
representative,  although  it  also  assists 
the  VA  in  carrying  out  its  mission.  It  is 
used  by  accredited  veterans'  service 
organization  representatives  throughout 
the  nation  to  nmmit  their  argument  in 
individual  appeals  to  the  BVA.  It 
bdlitates  appellants'  exercise  of  their 
representation  rights.  The  legal  snd 
foctuol  arguments  presented  on  the  form 
are  consicbred  and  addressed  by  the 
BVA  in  making  decisions  on  appeals. 
The  form  is  also  designed  to  solicit 
enough  identifying  data  to  enable  the 
VA  to  identify  the  particular  case  to 
which  the  statement  pertains  so  that  it 


may  be  properly  considsied  and  filed 
when  received  by  the  VA. 

Affected  PubUc:  Not-for-profit 
institutions. 

Estimated  Aruiual  Burden:  40,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  1  hour. 

nequency  of  Response:  On  ocxasion. 

Estimated  Number  of  Respondents: 
40.000. 

FOn  FURTHER  INFOnMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  A&irs,  Attn: 
Jaoquie  McCray,  Informatian 
Management  Service  (045A4).  810 
Vermont  Avenue.  NW.,  Washington,  DC 
20420,  Telephone  (202)  273-8032  or 
FAX  (202)  273-5981. 

Dstad:  July  10, 1906. 

By  direction  of  the  Sacntary. 
OoaaMUNailaoa. 

Director,  Information  Management  Service. 
IFR  Ooc  96-18580  Filed  7-22-96:  8:45  ami 


Summaiy  Of  Praeadant  OpMona  of  Iha 
Oansral  Counaal 

AOENCV:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


r:The  Department  of  Veterans 
A&irs  (VA)  is  publishing  s  siunmary  of 
legal  interpretations  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  These 
interpretations  are  considered 
precedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  future 
claim  matters.  It  is  being  published  to 
provide  the  public,  and,  in  particular, 
veterans'  benefit  claimants  and  their 
representatives,  with  notic»  of  VA's 
Interpretation  regarding  the  legal  matter 
at  issue. 


38246 


Faderal 
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KM  RmTHER  MFOmUTKM  CONTACT:  Jane 
L.  l.A>iman,  Chief,  Law  Libnuy. 
Department  of  Veterans  Afiain,  810 
Vermont  Avenue,  NW.,  Waifaington,  DC 
20420.  (202)  273-6558. 
SUPPLaiCNTMV  INFORMATION:  VA 
regulations  at  38  CFR  2.e(eH9)  and 
1A.507  authorized  the  Depaitment'a 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  eSsct  in 
adfudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  Genenl 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  add 
emploj^ees  not  only  in  the  nutter  at 
issue  but  also  in  future  adjudicatiaas 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
supeneding  written  legal  oplnioo  of  the 
Goieral  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  that  must  be 
followed  in  future  benefit  matters  and  to 
assist  veteran's  benefit  claimants  and 
their  representatives  in  the  persecotlon 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifien 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

VAOPGCPKECl-as 

Questions  Presented:  a.  Do  the 
provisions  of  38  CFR  3.114(b)  apply  to 
cases  in  which  benefits  are  redurad  at 
terminated  as  the  result  of  a  judicial 
precedent? 

b.  If  so,  when,  in  such  cases,  benefits 
are  awarded  to  one  individual  as  the 
surviving  spouse  of  a  veteran  and 
discontinued  to  another  individual 
previously  awarded  benefits  based  on  a 
"deemed  valid"  marriage  to  the  veteran, 
is  the  eSsctive  date  of  the 
discontinuance  of  the  latter  individual's 
benefiU  governed  by  38  CFR  3.114(b)  or 
38CFRS3.657(a)7 

Held:  a.  the  provisions  of  38  U.S.C 
S112(b)(6)  and  38  CFR  3.114(b).  which 
govern  the  efbctive  date  of  a  reduction 
or  discontinuance  of  benefits  by  reason 
of  a  change  in  law  or  administrative 
issue  or  a  change  in  interpretation  of  a 
law  or  administrative  issue,  are 
applicable  to  cases  in  which  benefits  are 
reduced  or  terminated  by  reason  of  a 
change  in  the  interpretation  of  kw 
resulting  from  a  judicial  precedent 

b.  When,  as  the  result  of  such  a 
change  in  interpretation,  an  award  of 
benefits  is  established  for  one 
individual  as  the  legal  surviving  spouse 
of  a  veteran  and  discontinued  for 
another  individual  who  had  previously 
received  benefits  based  on  a  "^Tri^gi*  to 
the  veteran  deemed  valid  pursuant  to  38 


U.S.C  103(a),  the  eOsctive  date  of  the 
award  to  the  legal  surviving  spouse  is 
governed  by  38  U.S.C.  5110(a).  which 
provides  (ot  establishment  of  an 
aSactive  date  in  accordance  with  the 
bets  found,  but  not  earlier  than  the  date 
of  receipt  of  an  application  for  benefits. 
The  effective  date  of  the  discontinuance 
to  the  prior  payee  is  governed  by  38 
U.S.C.  5112(b)(6)  and  38  CFR  3.114(b). 
To  the  extent  tliat  application  of  38  CFR 
3.657(a)  would,  in  a  particular  caae, 
suggest  that  the  prior  payee's  award  be 
terminated  at  a  date  earlier  than  that 
provided  by  38  U.S.C.  5112(b)(6),  that 
regulation  must  be  considered 
superseded  by  section  51 12(b)(6). 
EFFECTIVE  OATE:  February  17, 1906. 
VACVGCFREC  2-9« 

Question  Presented:  Whether,  imder 
38  U.S.C.  5313,  a  veteran  who  was 
paroled  after  being  incarcerated  for 
conviction  of  a  felony  is  entitled  to  full 
compensation  for  a  service-connected 
disability  for  the  period  during  which 
he  violated  the  conditions  of  parole? 

Held:  The  provisions  of  38  U.S.C 
5313  do  not  apply  to  a  veteran  who  is 
a  parole  following  incarceration  for 
conviction  of  a  felony  and  who  is  in 
violation  of  one  or  moe  of  the 
conditions  of  parole,  imless  the  veteran 
has  been  reincarcerated. 

SFECnVE  DATE.  May  13, 1996. 
VAOTG(7KEC3-ae 

Question  Presented:  How  should 
reimbursements  for  the  costs  of  VA 
furnished  medical  care  received  from 
health  insurance  policies  of  insured 
veterans  be  applied  to  their  obligation  to 
pay  VA  a  portion  of  the  cost  of  that 
can? 

Held:  1.  Veterans  covered  by  health 
insurance  pobcy  who  are  obligated  to 
VA  for  a  portion  of  the  cost  of  their 
nonservice-connected  medical  care 
should  be  allowed  to  satisfy  their 
obligation(s)  to  VA  to  the  extent  of 
coverage  available  under  their  policies. 

2.  Non-Medigap  insurance  proceeds 
should  be  applied  to  the  veteran's  VA 
copajmient  debt,  after  subtracting  the 
policy  deductible,  by  applying  the  same 
percentage  factor  of  payment  as 
corresponds  to  the  insurer's  liability  for 
the  remainder  of  allowable  charges. 

3.  Reimbursements  from  Medigap 
carriers  should  first  be  applied  to  the 
veterans'  copayment  debt(s),  including 
"meaiu  test"  copayment,  per  diem 
copayments,  outpatient  copayments, 
and  prescription  copaymmts  before 
application  of  those  proceeds  to  the 
carrier's  debt 

Efiactiv*  Data:  May  23, 1098. 


By  Direction  of  the  Secistary. 
Maiy  Lou  Kaaaar, 
General  Counsel. 

IFR  Doc.  96-1(582  FUsd  7-22-S8;  t.-4S  asi| 
■UJWOCOCSSMi  SI  II 


Adviaory  CommtttM  on  Mnoftty 
VMarana,  No«c«  or  MmUqq 

The  Department  of  Veterans  ASairs 
(VA),  in  accordance  with  Public  Law 
103-446,  gives  notice  that  a  meeting  of 
the  Advisory  Committee  on  Minority 
Veterans  will  be  held  August  1, 1996,  in 
Washington,  DC.  The  purpose  of  the 
Advisory  C^nunittee  on  Minority 
Veterans  is  to  advise  the  Secretary  of 
Veterans  Affairs  on  the  administration 
of  VA  benefits  and  services  for  minority 
veterans  and  to  assess  the  needs  of 
minority  veterans  and  evaluate  whether 
VA  compensation,  medical  and 
rehabilitadon  services,  outreach,  and 
other  programs  are  meeting  those  needs. 
The  Conmiittee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

The  meeting  will  convene  in  room 
530.  VA  Central  Office  (VACO) 
Building,  810  Vermont  Avenue,  NW., 
Washington,  DC.  fit)m  2:00  p.m.  to  5:30 
p.m.  The  meeting  will  be  conducted  by 
way  of  a  conference  call.  Committee 
members  residing  in  the  Washington 
Metropolitan  area  will  be  present  in 
room  530.  All  other  memlwrs  ««ill  be 
linked  via  telephone.  The  Committee 
will  meet  to  work  on  reconmiendations 
to  be  included  in  its  aimual  report  to  the 
Secretary.  The  Committee  will  continue 
to  discuss  subcommittee  reports  and 
findings.  The  Committee  will  complete 
drafting  of  the  aimual  report  to  the 
Secretary.  All  sessions  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room.  Because  seating  is  limited,  it 
will  be  necessary  for  those  wishing  to 
attend  to  contact  Mrs.  Angelia  Saro, 
Department  of  Veterans  Affairs  (phone 
(202)  273-6708)  prior  to  July  31, 1996. 
No  time  will  be  ^located  for  the 
purpose  of  receiving  oral  presentations 
from  the  public;  however,  the 
Committee  wiU  accept  appropriate 
written  comments  from  Interested 
parties  on  issues  affecting  minority 
veterans.  Such  conunents  should  be 
referred  to  the  Committee  at  the 
following  address:  Advisory  Committee 
on  Minority  Veterans.  Center  for 
Minority  Veterans  (OOM),  U.S. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420. 
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DBlad]nlyl8.1M6. 


CommUtie  MiiingMiient  Officer. 

tn  Doc  96-18561  FiM  7-22-46;  8:45  ami 


Tuesday 
July  23,  1996 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Parts  51  and  52 
Prevention  of  Significant  Deterioration 
and  Nonattainment  New  Source  Review; 
Proposed  Rule 


382S0 


F«d««l 
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irMWTT  Til  I  li  !■ nil  ri  iiliii  llm 

AcBicyOEPA). 

ACnOM:  NoUca  of  prapoMd  niknuUag. 


n  Ths  EPA  U  |in>(MMliig  to 
ravise  ngttbUons  for  both  the  approval 
and  pnanulgilion  of  implementaliao 
plans  and  tha  mjuiraroanta  for 
prapaiadoo.  adc^on,  and  tubmittal  of 
implamantation  plans  governing  the 
NSR  programs  mandated  by  paits  C  aid 
D  of  title  I  of  the  Qean  Air  Act  (Act). 
Tbna  propoaed  change*  an  lanely 
diawn  bom  the  diaciuaiaDS  ana[ 

fmfr,ntwKi>rutmHmm  nf  tha  Deeil  Air  Act 
Aaviaory  Committee's  (CAAAQ 
Subcommittee  on  NSR  RefanB.  Tha 
piopoaed  changee  are  intended  to 
reduce  coati  and  tegulatoiy  burdens  for 
pannit  applicants,  while  still  ensuring 
that  —"<««<«»>«  from  new  or  modifying 
major  statSooary  aomcas  of  air  pollution 
vrill  not  interfere  with  e&nts  to  attain 
and  mulntnln  tlie  nadoD's  air  quality 
standards  and  goals. 
DATia:  Comments.  All  public  commeots 
must  be  receivad  on  or  befon  October 
21.1990. 

Pabbc  Hearing.  A  public  hearing  is 
scheduled  for  8:30  ajn.  to  4:30  p.m.  in 
Research  THangle  Psrli,  North  Carolina 
September  23, 1996.  The  bearing  may  be 
canceled  if  do  requests  to  speak  have 
been  received  15  days  prior  to  the 
scheduled  hearing  date. 
AOaMMCK  Comments.  Conmients  im 
this  proposal  should  be  mailed  (in 
duplicate  if  possible)  to:  U.S.  EPA.  Air 
Docket  Section.  Air  Docket  A-90-37; 
401  M  Street  SW..  WashingUm.  DC 
20460. 

Docket.  Supporting  information  for 
this  proposal  is  contained  in  Docket  No. 
A-gO-37.  This  docket  is  available  for 
public  review  and  copying  between  8:00 
a.m.  and  4:00  p.m..  Monday  through 
Friday  at  the  EPA's  Air  Docket  Section. 
401  M  Street  SW.,  Washington,  DC: 
Room  M-1500.  A  reasonable. tee  may  be 
charged  for  copying. 

Public  Hearing.  A  document 
announcing  the  specific  location  of  the 
public  hearing  will  be  published  in  the 
FadarallagiMar. 
rem  RimNDi  wronnATiOM  oontact: 

Dennis  Clumpier,  Information  Tianaler 


amA  PnMBam  bitagration  Division.  M&- 
12.  Ofliea  of  ^Quality  Planotaig  and 
Standaids  (OAQPS).  U.S.  EPA.  Raaaaich 
T>iai«lB  Piric  North  Caitdina  27711. 
(919)  541-4)871.  Panoos  wishing  to 
maka  onl  pnaaolaticDS  at  the  public 
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L  Orarview  ofThia  Pnyoaal 

A.  Introduction 

The  EPA  is  proposing  substantial 
changes  to  the  major  NSR  program,  a 
preconstruction  permitting  program 
required  by  tbe  Qean  Air  Act  (Act)  that 
regulates  the  construction  and 
modification  of  major  stationary  sources 
of  air  pollution.  This  proposal 
represents  the  first  comprehensive 
overhaul  of  the  program  in  15  years.  The 
proposed  revisions  are  largely  drawn 
from  the  recommendations  and 
deliberations  of  the  CAAAC's  NSR 
Reform  Subcommittee,  a  panel  of 
industry  representatives.  State  and  local 
air  pollution  control  officials, 
enviroiuneotalisis  and  other  experts. 
Hiis  proposal  also  contains  certain 
revisioiu  to  the  NSR  regulations  for 
State  Implementation  Plans  (SIP)  based 
on  requirements  established  by  the  1990 
Amendments.  These  revisions  are 
propoeed  here  in  order  to  clarify  certain 
requirements  of  the  1990  Amendments. 
The  adoption  of  the  proposed  changes 
will  resolve  a  number  of  the  underlying 
isaues  that  have  impeded  full  adoption 
of  the  nonattaiiunent  NSR  programs  by 
some  States  and  caused  uncertainties  in 
(he  permitting  process  thereby  delaying 
some  projects.  Other  revisions,  based  on 
the  CAAAC  that  are  deregulatory  in 
nature  have  also  been  included. 

If  adopted,  the  proposed  reforms  will 
aignificantiy  reduce  the  number  and 
types  of  activities  at  sources  that  would 
otherwi.se  be  subject  to  major  NSR 
imder  the  existing  NSR  program 
regulations,  including  the  new  and 
revised  requirements  imposed  by  the 
1990  Amendments.  At  the  same  time, 
the  proposed  changes  are  intended  to 
provide  States  with  greater  flexibility  to 
customiae  their  own  regulations 
implementing  the  NSR  program,  address 
concerns  raised  about  the  permitting  of 
sources  near  protected  National  Parks 
and  other  wilderness  areas  (Federal 
Class  I  areas),  promote  the  use  of 
irmovative  technologies  and  pollution 
prevention,  and,  in  general,  streamline 
the  overall  NSR  permitting  process. 

The  key  elements  of  this  proposal 
designed  to  relieve  regulatory  burden 
are: 

•  Deregulation  of  changes  at  "clean" 
emisaions  units  and  "clean"  fodlities 
and  of  pollution  control  and  pollution 


prevention  projects — Existing  sources 
that  have  clean  emissions  units  or  are 
undertaking  projects  to  clean  up  air 
pollution  should  not  be  targeted  for 
major  NSR. 

•  Promotion  of  voluntary  plant-wide 
limits — Rather  than  face  complicated, 
piecemeal  applicability  dedsions  every 
time  a  change  at  a  plant  is 
contemplated,  plant  managers  may 
prefer  to  work  within  an  emissions  cap 
or  emissions  budget,  an  azmual 
emissions  limit  that  allows  managers  to 
make  almost  any  change  anytime  as 
long  as  the  plant's  emissions  do  not 
exceed  the  cap.  Today's  ac:tion  proposes 
to  create  this  option  in  EPA's 
regulations. 

•  Applicabilify  criteria  to  reflect  real 
emissions  increases — This  proposal 
would  extend  the  range  of  years  sources 
can  use  to  establish  their  historical  ■ 
emissions  and  would  allow  sources  to 
calculate  emissions  increases  using 
projected  future  actual  emissions  rather 
than  maximum  potential  to  emit  (PTE). 
This  will  especially  benefit  cyclical 
industries  which  during  economic 
downturns  are  currenUy  penalized  for 
making  modernizing  changes  that  are 
vital  to  their  recovery,  even  when  the 
chai^ees  lower  emissions  rates. 

•  Encouragement  of  pollution 
prevention  and  innovative  control 
technologies — these  proposed  changes 
would  ensure  that  pollution  prevention 
qualifies  for  the  pollution  control 
project  exclusion  and  revamp  the  tmder- 
used  innovative  control  technology 
waiver  to  simplify  the  process  and 
eliminate  penalties  for  good  faith 
teiltues. 

•  Enhanced  Public  Awareness — 
Increased  public  disclosure  of  source 
impacts  on  Class  I  areas,  establishment 
of  national  database  of  major  permit 
applicatioiu,  and  improvements  to 
Q'A's  pollution  control  technology 
bulletin  board  to  increase  opportunities 
for  informed  citizen  participation  in  key 
permitting  decisions. 

•  Reviwd  requirements  for  control 
technology  determinations — These 
proposed  changes  would  allow  States  to 
adopt  their  own  methodologies  for 
reviewing  and  determining  BACT  so 
long  as  control  technology  evaluations 
include  reasoned  consideration  of  the 
most  stringent  control  technology.  Other 
proposed  changes  clarify  the  extent  of  a 
source's  duty  to  search  out  new 
technology  and  shorten  the  technology 
review  process  by  providing 
presumptive  cut-oms. 

•  Better  coordination  of  permit 
reviews  for  sources  potentially  aOscting 
air  qualify  in  Federal  C!Uass  1  aieas^ 
These  propoaed  changes  clarify  the  role 
of  the  FLM.  the  State  permitting 


authority  and  the  applicant  with  regard 
to  the  NSR  permittbtg  process.  The 
steps  in  considering  of  Class  I  area 
issues  are  clarified  and  would  be 
initiated  eeriier  in  the  permit  review 
process  than  in  current  regulations.  De 
minimis  levels  for  determining  whether 
Class  I  increment  analyses  muat  be 
performed  would  be  established.  The 
changes  should  reduce  delays  and 
disputes  associated  with  permitting  near 
Federal  Class  I  areas. 

•  Increased  State  flexibility — Instead 
of  one-size- fits-all  solutions  to 
applicability  and  other  issues.  States 
will  be  allowed  for  the  first  time  to 
choose  applicabiUfy  and 
implementation  approaches  from  a 
menu  of  alternatives. 

•  The  EPA  is  taking  comment  on  the 
range  of  preliminary  construction 
activities  that  might  be  allowed  to 
proceed  prior  to  the  issuance  of  an  NSR 
permit  in  cases  of  modifications  at 
existing  fadhties. 

•  More  o&et  credits  available  to 
nonattainment  area  sources — Proposed 
changes  will  ease  restrictions  on  use  of 
emissions  reductions  credits  resulting 
from  source  shutdowns  and 
curtailments. 

•  New  definition  to  ensure  that  tbe 
definition  of  "stationary  source" 
induded  stationary  internal  combustion 
engines,  but  excludes  newly-defined 
"noiuoad  engines"  and  "nonroad 
vehides." 

Propoeed  deregulatory  changes  that 
are  authorized  by  the  1990  Amendments 
include: 

•  Exclusion  of  HAP  from  PSD 
requirements. 

•  Requirements  on  ozone-depleting 
suiistances  (ODS) — ^Relaxes  PSD 
requirements  on  the  substitution  of  ODS 
with  lower  potency. 

Revisions  in  this  document  that  are 
being  proposed  based  on  requirements 
mandated  by  the  1990  Amendments  are: 

•  Revised  major  source  thresholds 
and  emissions  offset  ratios  for  sources  of 
volatile  organic  compounds  (VOC), 
nitrogen  oxides  (NOx),  particulate 
matter  with  diameter  of  10  microns  or 
less  (PM-10)  and  CO  according  to 
severity  of  a  nonattairunent  area's 
ambient  air  quali^  problem. 

•  Spedal  requirements  for 
determining  major  modifications  of 
VOC  and  NOx  sources  in  serious  and 
severe  ozone  nonattairunent  areas. 

•  Requirements  for  the  submittal  of 
control  technology  information  into  the 
EPA's  RACT/BACT/LAER 
Clearinghouse. 

This  proposal  also  itududes  proposed 
"housekeeping"  revisions  to  the  NSR 
regulations  at  §  51. 165(a)  (NSR  in 
nonattainment  areas)  for  ccmtrol 
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tochnology  iwiew,  coomlate 
qipUcsUon  criteria,  ana  pubUc 
pnticipaticn.  which  ira  caoiMant  with 
timilar  proTidoo*  uiuiar  tha  PSD 
reguUtioiu  at  §S  51.166  and  5X31. 
Fuither,  mniirtmt  with  propoaad 
refbnn-ralated  raviaiana  to  public 
participation  pravlaiaDa,  tha  EPA  ia  alao 
propaaing  proviaioiia  that  clarify  pennit 
appUcanta'  and  dia  puhUc'a 
opportunltiaa  for  judicial  raviaw  in 
Stata  court  nganiing  PSD  or 
nniia^*""**"t  panait  actiona. 

Finally,  tha  S'A  ia  prrooaing 
dariflcaUoo  of  aouice  fiannttinn  oitoria 
aa  thay  rakla  to  military  iiwtallatiima 
diuing  "national  aacurity  ■iiaigwiflni". 

B.  Backgroimd 

llie  NSK  pnigram  la^alatad  by 
Coosreaa  in  paria  C  and  D  of  title  I  of 
tha  Ad  ia  a  piaconstiuction  rsvlew  and 
p^fy^imng  prognuii  applicable  to  naw  or 
modifiad  major  ttationory  souioes  of  air 
poUutanta  regulated  under  the  Act' 

In  araaa  not  meeting  haalth-based 
NAAQS  and  in  ozone  tranaport  regiooa 
(OTTR),  the  program  is  implemented 
under  the  lequirementa  of  part  D  of  title 
I  of  the  Act  for  "nnnattainment"  NSR. 
In  areaa  meeting  NAAQS  ("attainment" 
axeaa)  or  for  which  there  is  insufficient 
information  to  determine  whether  they 
meet  the  NAAQS  ("unclasslGBble" 
areas),  tha  NSR  nquiiements  for  the' 
pfevantion  of  aignificani  deterioration  of 
air  quality  under  part  C  of  Utle  I  of  the 
Ad  apply.  These  regulations  are 
contalnad  in  40  CFR  51.165. 51^86. 
52.21. 52.24  and  part  51  appendix  S. 

The  NSR  pnmsians  of  the  Ad  are  a 
combinatioa  of  air  quality  planning  and 
air  pollution  control  technology 
program  requirements  for  new  and 
momfied  staticnary  sources  of  air 
pollution.  In  brief,  aection  109  of  the 
Ad  requires  the  EPA  to  promulgate 
niimary  NAAC^  to  protect  public 
health  and  secondary  NAAQS  to  prated 
public  welfare.  Once  these  standards 
have  been  sat.  States  must  develop, 
adopt,  and  submit  to  the  EPA  for 
approval  a  SIP  which  contain  emission 
limitations  and  other  coatrol  measures 
to  attain  and  maintiiin  the  NAAQS  and 
to  meet  the  other  requlAments  of 
section  110(al  of  the  Ad. 

Each  SIF  is  rsquircd  to  contain  a 
pzeconatrudion  review  program  for  the 
construction  and  modification  of  any 
statioBary  source  of  air  pollution  to 


that  tha  NAAQS  are  achieved 

and  ■»— i««*»<»i«H-  to  prated  areas  of  dean 
air  to  prolad  ACyV  (includios 
vldbUity)  in  nr**""'  parks  and  other 
natural  aiaaa  of  spadu  coocam:  to 
iiiaiiiii  appinfirlaln  «"'««*«"  controls  are 
appUad;  to  fj^rinrf**  opportunities  for 
eoonomic  development  consistent  with 
tha  pieaervattoo  of  clean  air  reaources: 
and  to  ensure  that  any  dedaion  to 
incnaae  air  pollutian  is  made  only  alter 
full  public  consideration  of  all  the 
conaeqtMnoss  of  such  a  derislan.  See, 
•«,  sedians  101(b)(1).  110(a)(2)(C).  160. 
and  173  of  the  Ad 

On  November  15, 1990,  Congress 
enacted  numafoua  changes  to  title  I  of 
the  Ad,  i^-hnting  changes  involving  tha 
NSR  provisioos  under  parts  C  and  D  for 
major  new  sources  and  major 
modifications  locating  in  attainment 
and  uiK:lassifiable  areas,  nonattaixunent 
areas,  and  osme  transport  regions.  Most 
of  these  changes  ate  deaoibed  in  the 
"General  Preamble  for  Implementation 
ofTUla  I  of  the  Clean  Air  Ad 
Amendments  of  1990"  (General 
Preamble:  see  57  PR  13498.  April  IB, 
1992).  Tha  EPA  has  not  yet  revised  its 
NSR  regulations  to  rsflad  the  statutory 
chsnges  resulting  bom  the  1990 
Amendments. 
.  In  August  1992,  amidst  concerns 
aaipreiaad  t^  regulated  industries  that 
the  fiPA'a  major  NSR  regulations  were 
too  complex  and  burdenaome.  the  EPA 
began  an  eSort  to  revise  those 
regulations.  This  s&nt  involved  the 
soudtation  of  ideas  and 
[i^,.'imwMwifijtinn«  fxotD  the  CAAAC,  as 
wall  as  public  input'  The  goal  of  the 
NSR  Reform  effort  is  to  eliminate  as 
much  of  the  program  complexity, 
administrative  burden  and  resultant 
projed  delays  as  passible  without 
sacrificing  the  current  level  of 
environmental  protection  and  benefits 
derived  from  the  proeram. 

In  today's  action,  the  EPA  is 
proposing  changes  to  various  aspects  of 
the  cunent  NSR  program  based 
primarily  on  its  consideration  of 
recommendations  provided  through  the 
NSR  Reform  effort,  but  also  based  on 
Independent  EPA  initiatives  to  clarify 
the  NSR  program.  The  EPA  further 
propoces  to  add  certain  new 
requirements  established  by  tha  1990 
Ameiulments. 

The  reader  should  note  that  the 
proposed  new  and  revised  regulations 


'  SKtion  1 1  Kt)  of  It*  Act  pmrldM  ioc 
pocooMnicIioD  min>  ol  HAP.  SkUoh  tl2(bX6)  of 
tha  Ad  qncilM  that  ll»  "pvl  C"  PSD  prognm 
tlwU  iwl  apply  to  HAP  liitad  undor  tadion  112. 
Tlia  EPA  l»  pabUated  guktano  on  NSK 
hnrlwiwilaUaa  iaaaa  pcaaanlad  by  tfaaia 
pmrWoaa.  Saa  57  nt  UOA-ISOTS  (AlxU  ZS, 

laaz). 


■  Tha  maallny  of  tha  CAAAC  and  iu  NSK  Raiilim 
Subcocnmitlaa  ara  anoouDcad  lo  ijla  Fadaral 
■agfakr  and  opao  to  Itia  public  Tha  laat  maallo^ 
of  tba  NSR  Subcommittee  wae  in  fuly  19S4.  A 
ptalimlnary  draft  of  thie  nilentakins  was  diacuaaad 
at  that  ■«— Hng  ukd  mada  avaiiafala  far  public 
commanla.  A  oop7  ia  la  tha  Dodlal  far  thU 
ralanHUl«.  Saa  sa  PK  Mil*  (My  a,  net). 


in  this  docummt  do  not 
oompraheosively  addiaas  all  the 
Btatutdy  revisions  to  the  NSR  program 
in  tba  1990  Amendments. 
Consaquaotly,  EPA's  promulgation  of 
any  or  all  levisiCBis  in  this  propaaal 
should  not  create  tha  oxpadatiaa  that 
States  and  permit  applionts  may  obtain 
prognm  approvals  or  be  issued  permits, 
respedivaly,  by  solely  following  the 
NSR  rulaa.  as  propoaad  or  ultimately 
procnulgatad. 

a  AppHraWHty  of  tha  NSt  Proyn 

A.  Overview 

Tbe  issue  of  NSR  applicability  proved 
toba  (ma  of  the  most  difficult  and 
divisive  issues  for  the  CAAAC's  NSR 
Reform  Subcommittee.  While  tha  issue 
was  considaed  by  a  subgroup  of  the 
Subcommittee  for  several  mtmths  and 
debated  by  the  full  Subcommittee 
during  several  sessions,  consensus 
proved  elusive.  As  a  result,  no  formal 
recommendations  were  proffered  to  the 
CAAAC  or  the  EPA  oo  this  issue.  Still 
the  discussions  provided  the  EPA  with 
a  better  understanding  of  the  concema 
of  all  sides  and  revealed  a  few  areas  of 
potential  agreement.  There  were 
common  elements  in  many  of  the 
competing  proposals  drculatad  by 
members  of  the  Subcommittee.  Thus, 
nrhile  there  was  no  CAAAC  resolution 
of  the  issues,  today's  proposed 
applicability  changes  build  upon  the 
Suocommittee's  deliberations. 

This  preamble  dlsmsses  the  following 
proposed  changes  to  NSR  appHcabiUty: 
(1)  A  new  exclusion  bom  major  NSR  for 
ejdsting  emissions  units  and  fiualities 
that  are  subjed  to  BACT  or  Lj\ER, 
equivalent  minor  NSR  control 
requirements,  or  comparable  "clean" 
emissions  control  technology  (see 
section  CC):  (2)  a  new  baseline  for 
determining  if  a  physical  or  operational 
diange  vnll  result  In  a  sign!  Brant  net 
emissions  iiua«ase  and  thereby  trigger 
major  NSR,  allowii>g  sources  to  use  any 
12  consecutive  months  in  the  past  10 
years  to  aetablish  the  unit's  pre-change 
ntniaalnna  level  (see  sactiou  UD)i  (3)  a 
pollution  control  projed  exdusion, 
patterned  after  the  exclusion  laoentty 
adopted  by  EPA  for  utilities  but 
covering  all  source  categories  and 
pollution  prevention  projects  (see 
aediOQ  Il.E);  (4)  a  new  provision 
allowing  States  to  base  applicability  on 
a  PAL  (see  section  n.F):  and  (5) 
extension  of  a  version  of  tha  "adual-ti^ 
future-actual"  test,  currently  only 
available  for  utilities,  to  all  source 
categories  (see  section  U.G).  Finally,  tba 
EPA  is  proposing  for  comment  an 
applicability  approach  which  the  EPA 
agreed  to  consider  and  take  final  action 
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on  in  aocordanca  with  the  settlement  of 
a  lawsuit  with  the  CMA  and  other 
industry  petiUoners  (see  section  ILH). 

In  the  past,  EPA  has  essentially 
lequirad  States  to  follow  a  tingle 
applicability  methodology.  States  ooiild, 
of  coune,  have  a  more  stringent 
approach  but  most  followed  closely  the 
EPA  prototype.  The  EPA  is  proposing  to 
breek  with  this  one-size-fits-all 
approach  to  applicability  by  proposing 
to  adopt  these  changes  as  a  menu  of 
options  from  which  a  State  may  pick 
and  chtxiee  in  order  to  customize  a 
specific  approach  for  its  individual 
needs.  Thus,  in  its  final  action  on  this 
rulemaking.  EPA  will  consider  placing 
all  or  some  of  the  applicability  options 
presented  today  as  permissible 
alternatives  in  its  part  51  regulations 
containing  minimum  requirements  for 
State  NSR  programs  in  nonattairmient 
and  attainment/unclassified  areas. 
States  will  then  be  free  to  adopt  any 
combination  of  these  menu  options  into 
their  own  regulations  and  SIP  to  oBa 
sources  these  alternatives.  For  instance, 
if  EPA  adopts  in  its  final  rulemaking 
both  the  "Clean  Unit"  exclusion  and  the 
PAL  option,  a  State  could  retain  its 
tnirreiit  federally-approved  applic^ility 
approach  without  making  changes, 
retain  its  existing  approach  and  add  a 
Clean  Unit  Tei .,  or  retain  its  existing 
approach  and  add  both  a  Clean  Unit 
Test  and  an  option  for  PAL.  The  EPA 
also  proposes  to  include  these 
applicability  approaches  In  the  part  52 
regulations  governing  Federal 
permitting  programs.  The  EPA  solidta 
comment  on  tills  approach  and 
spedfically  solidts  comments  on  what 
restrictions,  if  any,  B>A  ahould  place  on 
States  in  aeladlng  applicability  options. 

B.  BfKkgrouad 

1.  Current  Provisicms 

The  major  NSR  provisions  of  part  C 
(PSD)  and  part  D  (nonattauwient 
requirements)  of  title  I  of  the  Ad  apply 
to  both  the  construction  of  new  major 
sources  and  the  mtxlificatlon  of  existing 
major  sources.  For  new  "greenfield" 
sources,  "appUisibillty"— ^the 
determination  of  whether  an  activity  is 
subjed  to  the  program  or.  stated 
difierently,  whether  the  program  applies 
to  partimUar  drctmislances — is  a  fairly 
straightforward  determination.  The  Act, 
as  implemented  by  the  EPA's 
regulations,  sets  applicability  thresholds 
for  nonatlainment  areas  (PTE  above  100 
tons  per  year  (tpy)  of  any  pollutant 
subject  to  r^ulation  under  the  Ad,  or 
smaller  amounts,  depending  on  the 
ntmattaimnent  classification)  and 
attainment  areas  (100  or  250  tpy, 
depending  on  the  sourcis  type).  A  new 


•ourtx  with  a  "PTE"  in  excess  of  the 
applicable  threshold  amoimt  "triggen" 
or  is  subjed  to  major  NSR' 

The  determination  of  what  should  be 
classified  as  a  modification  subjed  to 
major  NSR  presents  nune  difficult 
Issues.  The  modification  provisions  of 
the  NSR  programs  in  parts  C  uid  D  are 
based  on  the  broad  definition  of 
modification  in  section  lll(aK4)  of  the 
Ad:  the  term  "modification"  means 
"any  physical  change  in,  or  change  in 
the  method  of  operation  of,  a  stationary 
sotux;e  whi<:h  increases  the  amoimt  of 
any  air  pollutant  emitted  by  midi  source 
or  which  results  in  the  emission  of  any 
air  pollutant  not  previously  emitted." 
That  definition  contemplates  a  two-step 
test  for  determining  whether  activities  at 
an  existing  major  hdlity  constitute  a 
major  modification  subjed  to  major  NSR 
requirements.  In  the  first  step,  the 
permitting  authority  determines 
whether  a  physical  or  operatianal 
change  will  occur.  If  so,  then  the 
permitting  authority  proceeds  in  the 
aeqpnd  step  to  determine  whether  the 
physical  or  operational  change  will 
result  in  an  emissions  increase  over 
baseline  levels. 

The  reference  to  "any  physical  change 
*  *  •  or  change  in  the  method  of 
operation  "  in  section  111(a)(4)  of  the 
Ad  could — read  literally — enirompass 
the  most  mundane  activities  at  an 
industrial  fiMiility  (even  the  repair  or 
replacement  of  a  single  leaky  pipe,  or  an 
insignificant  change  in  the  way  that 
pipe  is  utilized).  However,  the  EPA  has 
recognized  that  Congress  did  not  intend 
to  make  every  activity  at  a  sourt» 
subjed  to  major  new  soiuce 
requirements  tmder  parts  C  and  D.  As  a 
result,  the  EPA  has  adopted  several 
exdusions  &om  the  "physical  or 
operational  change"  ixmiponent  of  the 
definition.  For  Instance,  die  EPA  has 
spedfically  recognized  that  routine 


^  The  "PTC"  ii  curmntly  defined  u  the 
"maximum  capacity  of  e  stationary  uurca  to  emit 
a  poilutact  under  iu  physical  and  operational 
de&ign."  Any  physical  or  operational  UroiUtion  on 
tha  capacity  of  the  source  to  emit  a  pollutant, 
including  a  permit  limitstioa  is  treated  as  pan  of 
'  hs  daaign  provided  the  ihniuiioo  or  its  effect  on 
Sfnisaions  U  fadarally  anfijmabla  (a^,  see  axlating 
Sf  si.isslaXiXlU)  and  si.ias(b)|,4l). 

In  recant  decisions,  Mnliona/ Minify  Ast'n  v. 
EPA.  S9  F.3d  1351  (D.C  Cir.  19S5)  and  ChcnucnJ 
A^oflu/iictUfvrT  Aa'n  v.  £P4.  No.  R3-1S14,  slip  op. 
(DC  Or.  Sept.  15, 1895).  the  District  of  Columbia 
Clrt:uii  court  addreaaad  rhallnnffia  related  to  EPA's 
raquiretnent  that  a  sounse  wbi(£  wishes  to  limit  its 
PTE  must  obuin  s  federally  enfbrceeble  limiL  The 
EPA  Is  cunantly  reviewing  its  Federal 
alJbfcaahility  requirements  in  light  of  thaaa  court 
decislans,  and  has  not  yet  decided  how  it  will 
address  this  issue.  Once  EPA  has  completed  its 
review  of  tha  Federal  enforceatiility  requirements  in 
all  relevsnl  programs  including  NSR.  the  Agency 
wUl  make  availahU  in  a  fadaral  laiMaroalica  ila 
raapoaaa  to  tha  CDtirt  dadaiooa. 


maintenance,  repair  and  replacement, 
end  changes  In  hours  of  operation  or  in 
the  production  rate  are  not  by 
themselves  considered  a  physic^ 
change  or  change  in  the  method  of 
opantioD  within  the  definiUcm  of  laafar 
modification.  See,  e.g.,  existing 
SSS2.21(b)(2)(ai),  52.24(f)(5Kui), 
Sl,165(a)(l)(v)(C)(l),and 
S1.16e(b)(2)(ui). 

The  EPA  has  likewise  limited  the 
reach  of  the  second  step  of  the  statutory 
definition  of  modification  by  excluding 
all  changes  that  do  not  result  in  an 
emissions  increase  above  "significance" 
levels  for  the  pollutant  in  question.  See, 
e.g..  existing  S  51.165(a)(l)(x).  Taken 
together,  these  legulatoiy  limitations 
testrid  the  application  of  the  NSR 
program  in  parts  C  and  D  to  cmly  "major 
modifications"  at  existing  major 
stationary  sources.  See,  e.g.,  existing 
SS1.165(a)(l)(v). 

One  key  attribute  of  the  NSR  program 
in  general  is  that  sources  typically  "net" 
mcxlifications  out  of  review  by  tioupling 
proposed  emissions  increases  at  the 
souroe  with  ctmtemporaneous  emissions 
reductions.  The  judidal  dedsion  in 
Alabama  Power  Co.  v.  Costle,  636  F.2d 
323,  400-403  P.C.  Qr.  1979),  endorsed 
use  of  this  "plantwide  bubble"  cxmcepl 
in  the  PSD  program.  The  court  reasoned 
that  since  the  principal  purpose  of  the 
PSD  program  was  to  prevent 
deterioration  in  air  quality,  a  PSD 
permit  was  unnecessary  so  long  as  new 
constructiim  st  an  existing  plant  did  not 
inaease  overall  amissions  to  the 
environment  Thus,  tmder  the  EPA 
regulations  promulgated  in  1980 
foUowing  Alabama  Power  (whicJi  are  for 
the  most  part  still  in  place  today), 
source  owners  may  mcxiify  or  even 
completely  replace  or  add  emissions 
units  tvithout  obtaining  a  PSD  permit  so 
long  as  "aduai  emissions"  do  not 
increase  over  baseline  levels  at  the  plant 
as  a  whole.  In  1984,  the  EPA  regulations 
expanding  the  use  of  the  plantwide 
bubble  to  the  nonattainment  area  NSR 
program  under  title  I,  part  D  of  the  Ad 
were  upheld  in  Chevron,  U.S.A.,  Inc.  v. 
NRDC,  467  U.S.  837  (1984). 

Applicability  of  the  part  C  and  D  NSR 
provisions  must  be  determined  in 
advance  of  construction  and  is 
pollutant-specific.  In  erases  Involving 
existing  sources,  this  requires  a 
poUutant-by-poUutar'  determination  of 
the  emissions  cimnge,  if  any.  that  will 
result  from  the  physical  or  operaticmal 
change.  The  EPA's  1980  regulations 
implementing  the  PSD  and 
nonattainment  NSR  programs  thus 
inquire  whether  the  proposed  change 
cxinstitutes  a  "major  modification."  i.e., 
a  nonexduded  physical  c^hange  or 
change  in  the  method  of  operation  "that 
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«niuM  ranih  in  i  significant  net 
■»»i«rinn«  incieaae  of  tny  pollutant 
aubject  to  i«gulaticn  under  the  Act"  See 
eidating  S  52.21(bH2)(i).  A  "net 
fmiffy)»n«  IncTeaae"  ia  defined  as  the 
inuuiue  in  "actual  emiaaions"  frtm  dia 
particular  physical  or  operatiooal 
change  (taking  into  account  the  use  of 
»'"'««'""«  contiol  tedmology  and 
rastiicticos  on  boun  of  opantioD  or 
ntea  of  production  where  such  controls 
and  rastiictioaa  an  bdanlly 
enJdrcedile),  together  with  other 
Gontemponneoua  inovases  ordecraasaa 
in  actual  emiaaiais  at  the  souroe.  See 
ibotnole  3  and  existing  §  S2.21(b)(3Xi).' 
In  aider  to  trigger  ma)or  NSR.  the  net 
«n?>««i«m«  incraese  must  exceed 
specified  "significance"  levels  when 
competed  to  a  pre-modificatlon 
"baaaline."  '  See  existing 
SS  52.21(b)(2Hi)  and  52.21(bM23). 

The  EPA't  existing  regulations 
gananlly  define  besaline  actual 
TUtJTti™'*  as  "the  average  lata.  in  ^.  at 
which  the  unit  actually  eratttad  the 
pollutant  during  a  2-yaar  period  wUcfa 
ptecedea  the  particular  data  and  whi4± 
ia  repiesnntative  of  ncamal  source 
operation"  (see,  e^.  existing 
S52.21(bK2lXii)).  The  Administrator 
"shall"  allow  use  of  a  diSgrant  time 
period  "upon  a  determination  that  it  is 
more  tepressntative  of  nonnal  source 
operatioo."  Id.  The  EPA  has  historically 
used  the  2  years  immediately  praceding 
the  propoeed  change  to  establish  the 
beaelina  [see  45  Fit  52676. 52705, 
52718).  However,  in  same  cases  it  has 
allowed  use  of  an  eerUer  period. 

With  lespect  to  modifications  at 
exiBting  sources,  a  prediction  of  whether 
the  physical  or  opetatioiuJ  change  will 
leeuh  in  a  signi&:ant  net  iscreasa  in  the 
source's  actual  emissions  following  the 
modlficatiao  is  thus  necessary.  In  part 
thia  involves  a  straightforward  and 
leedily  piadiclahle  engineering 
(udgment — how  will  me  change  afiect 
the  emissions  bctor  or  smiasions  rate  of 
the  <»mi««inn«  units  that  are  to  be 
changed.  It  also  neceasarily  involvea  a 
pradictian  of  utiliration  lates— how 
much  of  the  souica's  full  production 
capabilities  as  modified  will  be  used  per 
hour,  and  bow  many  hours  per  year  the 
source  will  be  operated. 


The  cunent  lagulatiaas  provide  that 
when  an  amisaiaDa  unit  (other  than  an 
electric  utility  steam  generating  unit} 
"has  not  begun  nonnal  operations," 
actual  emiadoos  equal  the  PTB  of  the 
unit  See  existing  S52.21(b)(2lHiv).  The 
EPA  has  intsrpietad  this  provision  as 
Greeting  an  tadtia]  presumption  (hat 
becauaa  the  changed  unit  "has  not 
begun  normal  opentians"  following  the 
change,  it  will  operate  at  its  ftill 
capacity  year  round,  Le..  at  ita  full 
emisalwis  potential.  This  is  refsrred  to 
as  the  "actual-to-potential"  test.  The 
owner  or  operator  is  bee  to  tefaut  the 
pnsumptioo  that  actusl  emissions  wUl 
increase  over  pra-modlflcation  levels  by 
agreeing  to  limit  its  PTE.  thniu^  the 
use  of  hdeially  enfbroeahie  inactions, 
to  pre-modificatian  actual  emissions 
levels  (phis  an  amount  that  is  less  than 
"significant").  See  footnote  3.  The  eOect 
of  tSda  msdiodology  is  to  require  the 
source  to  take  minor  NSR  p«mit  limits 
to  ensura  that  actual  emissions  will  not 
inoaaaa  (by  mora  than  a  prescribed 
"significant"  amount,  if  any)  sbove 
baseline  levels  following  the  physical  or 
operatianal  change. 

2.  Liti)^aa  Over  the  Actual-to- 
PotentialTest 

Industry  has  long  been  coocemed  that 
most  phyaical  or  operational  changes 
under  EPA's  rules  will  initially  le^ster 
as  «"'««'""« inoeases  under  EPA's 
actuai-to-poleDtlal  taet  becauaa  most 
sources  are  operated  at  less  than  fidl 
capacity  on  an  annual  basis.  As  a  rasult, 
a  change  at  the  source  that  does  not 
nSetA  instantaneous  emissions  rates 
shows  up  as  a  presumed  emissions 
increase  bacause  the  pie-modiEcation 
actual  utilizadon  is  leas  than  the 
projected  poal-modlfioation  utilizatioo, 
which  is  preatuned  to  raflect  full 
capacity  at  all  times.  Hence,  often 
sources  have  accept  Csdeially 
enfoiceaUs  limits  on  post-modification 
emissions  or  operations  to  avoid  ma|ar 
NSR.*  As  a  legal  matter,  some  industry 
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lacMaiM  or  dacisMM  m  tboM  wUcti 
fasva  oooKiad  batwvaa  tba  dito  S  jMtt  pncadioa 
^h*^^litlU^^»lp>y«k^lorop^wt1^^l^lcfc■B^^lad 
Iha  dMs  thai  Ua  lacnan  6<m  lh>  cteoa*  0 
(■•.  <«.,  sxlalist  weOtB  52.n(bX3XlI  j. 

*  Onci  ■  mmtiffraHoii  it  dattnniBmi  to  b*  aMJar, 
ttw  PSD  nqulnaHali  apply  only  to  thoM  I 
poUumii  lor  whJck  lb««  wouU  ba  a  r 
)M|  ■siaaiiiaa  iooMaa.  Saa,  *■$■,  ■'^^'■g  Mdiaaa 
SUIOXD  (BACT)  and  UJlbsXlKb)  (air  qoalBy 
aaaljala). 


*  For  Tnrx^  mnaiiiar  aa  indualrU  ooal-fiiad 
bDllar.  ooumctad  la  Iba  lata  ISSOa  and  tbarafoia 
"ptadMbani"  ban  NSL  wbkb  orisiiially  bad  a 
PTS  of  1000  una  par  JMT  of  SO>.  Sbca  ll»  mid- 
ISSOi.  tbla  aooca  baa  actsall;  opamad  a(  50 
pwcaot  oflla  layadly  and  amlllad  oniy  SOOUma 
par  yaar  dna  to  acwnomlr  mndtttona  or  bacmuaa  Iba 
boUarfaacam  laia  "e**^—*  aa  h  afad,  and  baocf 
laaa  anaaaittf  to  opama  at  tbll  capacity.  U  tba 
boUar  mra  lo  ba  mndlflart  tfarovab  a  iioa.nMitiDa 
phjakal  dbanfa  wbkb  did  not  ajbcl  Iba  unlf  • 
Dourly  aaiaaionB  ma,  Iba  oaniv  or  opMator  would 
oaad  wUtm  to  iccapt  a  ^tp  aa  iti  paat.BodiflGatloo 
I  at  SM  lOH  pw  yaar  (La.,  a  lani  laaa  dan 
laaaa  ovar  tta  paal  actual  amiaalaaa, 
wbara  iha  aipificam  iaen«a  laaal  lor  SO]  la  40 
toaa  pw  yaar),  or  to  obtain  a  mafar  NSR  patsit  if 
It  daataaa  to  toalBlatn  Iba  abUly  to  opaata  at  too 

I  of  Ita  mad  capacity.  Tba  900  too  "cuahloD" 
batwaao  actual  and  polMOIial  ■miasiooa  tbat  axiatad 
prior  to  Iba  mwHWratloa  would  oo  looaar  aadaL 


raptesentatives  argue  that  under  cumnt 
regulations  the  EPA  cannot  properly 
presume  that  every  non-routine  or 
otherwise  nooexduded  change  to  an 
ftxi sting  emissions  unit  cannot  be  the 
baais  tm  finding  that  the  unit  "has  not 
begim  normal  operations."  They 
contend  that  the  tut  that  a  imit  is 
proposed  to  be  "changed"  should  not 
necessarily  nwan  that  it  has  not  yet 
"begim  normal  operations"  following 
the  change. 

TWO  caaes  have  addressed  the  Q>A's 
spplication  of  the  actual-to-potential 
test,  and  specifically,  the  ioteipretatian 
of  the  phnae  "begun  normal 
operations."  In  Puerto  fUcan  Csment  Co. 
v.  SPA.  889  F.2d  292  (1st  Or.  1989),  the 
court  upheld  the  EPA's  applicatian  of 
the  actual-to-potential  meUwdology  in  a 
case  involving  converaion  of  a  cement 
plant  bom  a  wet  pitxiess  to  a  more 
efficient  dry  process.  The  court  upheld 
the  EPA's  interpretation  that  the  wtuda 
"ssnissions  unit  that  has  not  begun 
"rtwwal  operetions"  include  modified 
units  as  vraU  ss  new  units,  citing  a 
paaaage  from  the  1980  rulemaking 
preamble  that,  in  the  court's  view,  made 
it  clear  that  the  EPA  intended  to  apply 
the  actual-ti>-potential  test  to  a  "new  or 
nmdifiad  unit"  889  F.2d  at  298  (45  FR 
52878, 52877)  (emphasis  added  by 
court). 

The  court  noted  that  its  enilorsement 
of  EPA's  use  of  the  "sctual-to-potentia]" 
approach  for  calculating  an  emission 
cnanga  in  this  case  was  simplified  by 
the  facts  presented,  and  that  under  other 
circumstances,  the  decision  could  have 
been  more  lilfficiUL 

On  a  niatad  issue,  the  court  agreed 
with  the  EPA's  position  that  the 
isgulatoiy  exclusion  for  certain 
increases  in  a  source's  pioduction  rate 
tir  hours  of  operation  applies  only  when 
such  an  inoease  is  unaoctunpanied  by 
txmstructioa  or  modification  activity. 
See  id.  at  916,  ilII.  The  EPA  ia  today 
proposing  to  make  the  existing 
exclusion  explicitly  clear  on  d^  point 
by  inserting  the  phrase  "standing  alone" 
at  the  beginjoing  of  the  exclusion.  See 
proposed  amendatory  language  for 
SS51.185(aHl)(v)(Q(6), 
S1.186(bH2Hiii)(F),  52.21(b)(2)(Ui)(F) 
and  52.24(f). 

The  actiial-to-polantial  test  was  also  at 
the  heart  of  a  la^  rhallwngn  brought  by 
WKPOO,  see  IVIsconsin  Electric  Power 
Co.  V.  Reilty.  893  F.2d  901  (7th  Or. 
1990).  The  WEPCX)  proposed  extensive, 
lilMxtension  ranovaUons  for  several 
older  (35-  lo  SO-year  old)  (x>al-fired 
electric  utility  boilers.  The  EPA  sought 
to  apply  the  "actual-to-polantial"  test 
rwasnning  that  tha  modendzlng  changes, 
as  confirmed  by  the  WEPCO's  own 
projections,  wotild  increase  reliability 
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and  decrease  operating  costs,  thus  likely 
leading  to  increased  utilization  and, 
hence,  increased  actual  emissions. 
However,  the  Seventh  Cirtruit  disagreed 
with  the  EPA's  interpretation.  The  court 
coined  the  phrase  "like-kind 
replacement"  to  describe  the  type  of 
renovations  occutring  at  the  WEPCX) 
plant,  where  steam  drums  and  other 
major  components  were  replaced  by 
new  components  of  identical  design  and 
function.  893  F.2d  at  917.  The  court  said 
that  where  the  renovatiims  were  like- 
kind  replacements,  the  EPA  could  not 
reasonably  interpret  its  regulations  to 
say  that  such  a  unit  was  so  diffffient  that 
it  has  not  begun  nonnal  operatioiu. 

Following  the  remand  in  the  WEPCO 
case,  the  EPA  employed  an  "actual-to- 
futuTB-actual"  test  for  the  WEPCX) 
facility  comparing  WEPCX)'s  emissiona 
during  the  baseline  period  to  estimated 
future-actual  emissions  drawn  from 
utilization  projecUona  available  in  the 
lecrad. 

3.  The  WEPCX)  Rulemaking 

In  1992,  the  EPA  promtdgaled 
revisions  to  its  applicability  regidationa 
creating  special  niles  for  physical  and 
operational  changea  at  electric  utility 
steam  generating  units  [see  57  FR  32314, 
July  21, 1992).''  In  this  rule,  prompted 
by  the  WEPCO  litigation  ant!  commonly 
refened  to  as  the  "WEPCX)  Rule,"  the 
EPA  adopted  an  actual-to-future-actual 
methodology  for  all  '•)'»"fl»«  at  electric 
utility  steam  generating  units  except  the 
conatruction  of  a  new  electric  generating 
unit  or  the  replacement  or 
reconstruction  of  an  existing  emissions 
unit  Under  this  methodology,  a  utility 
compares  its  actual  annnal  emissioiu 
before  tha  change  with  its  projected 
aiuual  amissions  alter  the  change  to 
determine  if  a  physical  or  operational 
change  would  result  in  a  significant 
increase  in  emissions.  To  ensure  that 
the  projairtion  is  valid,  the  rule  requires 
the  source  to  track  its  emiaaions  for  the 
next  5  yeare.  The  EPA  ia  today 
proposing  to  allow  use  of  this 
methodology  for  all  source  categories  as 
daaoibed  in  mora  detail  in  section  HG 
of  this  preamble. 

llie  EPA  also  made  changes  to  the 
baseline  portion  of  the  actual-to-fiitute- 
actiial  methodology.  The  EPA  retained 
the  existing  regulatory  language,  but 
adopted  a  praaumptton  that  utilities 
may  use  as  baaeliiu  emissions  the 


annual  actual  emissions  from  any  2 
consecutive  yeera  within  the  prior  5 
years.  This  presumption  would  be 
suposeded  by  the  proposed  baseline 
dianges  for  all  source  categories 
dismissed  in  section  U.D.  of  this 
preamble,  hi  the  WEPCX)  rule,  the  EPA 
also  created  a  pollution  control  project 
exclusion  for  utilities.  As  discussed  in 
section  n.E.  of  this  preamble,  today's 
proposal  would  replace  this  pollution 
control  project  exclusion  wath  a  new 
pollution  control  project  exclusion  for 
all  sounx  categories.' 

C.  The  "Clean  Unit"  and  "dean 
Facility"  Exclusion 

1.  Introduction 

The  Applicability  Subgroup  of  the 
CAAAC's  NSR  Reform  Subcommittee 
considered  many  applicability  options. 
While  none  of  these  proposals  garnered 
the  full  Subcommittee's  support, 
representatives  of  State  and  local 
regulators  as  well  as  enviroimiantal 
groups  expressed  general  support  for  the 
idea  that  "benign"  changes  at  existing 
emiaaions  units  should  tuit  be  subject  to 
the  complicated  NSR  applicability  ndes 
related  to  determining  a  significant  net 
emissions  increese.  ll^ere  was  also 
support  for  the  proposition  that  the  NSR 
applicability  test  should  provide  some 
deference  to  sources  that  have  already 
imdeigone  major  NSR. 

The  EPA,  after  careful  consideration 
of  these  discussions,  believes  that  the 
best  approach  for  a  new  exclusion  is  one 
that  focuses  on  the  existing  emissions 
control  of  a  imit,  rather  than  the  change 
being  proposed.  Almost  all  stakeholders 
identified  the  goal  of  ensuring  that 
modified  units  apply  state-of-the-art 
controls  as  being  of  paramoimt 
impoitano.  Accordingly,  when  an 
emiaaions  unit  alreedy  meets  this  goal, 
enviratmMntal  concerns  associated  with 
proposed  changes  are  likely  reduced. 
For  example,  it  is  the  EPA's  experience 
that  in  many  cases  where  an  existing 
well-controUed  uiut  triggere  major  NSR, 
the  permitting  process  does  not 
necessarily  result  in  improved  controls. 
On  the  other  hand,  where  the  review  is 


^Tba  nlulaUoaa  dafloa  "olacuic  utUKy  alaam 
laMcadag  unUa"  aa  any  Haam  alactik:  gnanllna 
oDlt  tbat  la  conaliuctod  lor  tba  purpuaa  of  aipplying 
mora  Ibao  oo»4hird  of  lu  polaotial  aladric  output 
capacity  and  iziora  than  25  OHfawutlB  (MW)  of 
aUcaical  oulpul  to  any  utlilty  pownr  dlatribution 
ayatim  iDT  aala.  Saa  a.^,  todaUni  aacUon 
St.ua(bX10). 


■  In  Iba  WEFCO  Rula,  Iba  EPA  alao  ciaalad 
ipadal  Daw  aourca  parfannanoe  itandard  (NSFS) 
txaatmant  for  catain  rapowaring  protacu  and 
provldad  Umltod  NSR  wamptioat  tor  lamposafy 
and  parmananl  Claan  Coal  Tachnology  projadj.  and 
for  cvrtajn  "very  claan"  uniu.  Saa  e.g.,  axixdng 
•action  5M66(b)(2XUi|  (i),  U)  and  [t)].  All  of  thaaa 
changea  implanianlad  spadal  provlalana  In  tba 
1990  Affiandniama.  In  tha  rule,  the  EPA  alao 
amandad  ita  NSPS  tagulationt  [40  CFR  part  60)  to 
allow  a  udllty  to  um  aa  lu  pra-changa  l»—n~»  iti 
highaal  hourly  etniuiona  lata  achieved  during  the 
5  yaara  prior  to  the  propoeed  phyaical  or 
opanlicoal  change.  Tba  chaogae  Implamonting  the 
MSPS  baaalina  c^nga  ara  nailbar  dlacuaaad  Dor 
aliKtad  by  today'a  niltiaHl^  propoaaL 


focused  on  units  which  have  not 
recently  been  required  to  meet  a  control 
technology  requirement,  NSR  can  be 
expected  to  residt  in  more  eSsctive 
controls  and  meaningful  reductions  in 
actual  emissions. 

Similariy.  where  an  entire  facility 
already  meets  the  goal  of  the  application 
of  state-of-the-art  controls  and  has 
undeigone  an  air  quality  impact 
analysis  of  its  emissions,  envirotunental 
concerns  associated  with  proposed 
changes  are  likely  reduced  if  the 
changes  remain  consistent  with 
reqtiirements  imposed  by  the  original 
analysis.  Thus,  EPA  is  also  proposing  a 
"clean"  facility  exclusion  that  allows  a 
major  stationary  source  to  make  changes 
at  its  facility  consistent  with  PSD  or 
NSR  permits  that  have  been  recently 
issued. 

2.  Description  of  the  Clean  Unit 
Proposal 

Baaed  on  these  facton,  the  B>A  is 
today  proposing  a  aimplifiad 
applicability  test  for  manges  to  existing 
emissions  units  that  already  are  wall- 
sontroUed  considering  the  extent  a 
current  BACT/LAER  review  for  a 
particular  imit  would  result  in  lower 
emissions.  In  general,  this  new  "claan 
imit"  exclusion  will  allow  States  to 
exclude  bom  major  NSR,  propoeed 
changes  to  existing  emissions  units  that 
have  installed  major  BACT  or  LAEX 
within  the  last  10  years  or  which 
otherwise  qualify  as  a  "clean  unit" 
Under  this  exclusion,  sources  can  make 
any  change  to  a  qualifying  unit  so  long 
as  the  change  will  not  increase  the 
unit's  emissions  rate  (measured  in  terms 
of  the  unit's  maximum  hourly 
amissions,  the  NSPS  test  foimd  at  40 
C7R  60.14).  Specifically,  changes  whidi 
do  not  increase  the  unit's  hourly 
potential  emissions  would  not  be 
cxmsidered  a  physical  or  operational 
change  and  thus  would  not  trigger  major 
NSR.'  See  proposed 


*  Under  today'a  prapoaal.  for  unila  that  aia 
paimlnad  to  change  faedatocka  fraquantly.  auch  aa 
pbannaoautical  manufacturing  and  certain  chemical 
batch  prtjcaaaae,  tha  maximum  hourly  emiaaioni 
rata  leal  would  be  applied  on  a  par  feedstock  beats 
to  detarmine  if  en  emiaaioo  inoaaaa  will  occur.  For 
aitample.  a  unl!  which  haa  BtatB-of..tha.ert  volabla 
organic  compounda  (VOC)  control  tachnology  and 
uaaa  toluene  and  other  organic  aolvems  ai 
hartilnrt  i.  Iba  hourly  maximuni  amiaaion  lala  of 
toluana  bafoia  and  altar  die  propoaad  pbyiicel  or 
operalioiial  change  would  ba  aeeaiead  aa  If  toluene 
aiooa  waa  to  ba  fully  utilixad  by  the  unit  btfon  and 
efler  dM  propoeed  change.  Tbe  other  faadatodu 
would  elao be  individually  iiiniieit  A  ctienge  in 
foedarock  would  not  trigger  NSR  if  the  control 
tachnology  designed  to  cootrol  amiaaioiu  laaulting 
bom  the  faedstcxik  and  ttie  unit  was  pievioualy 
pormlnad  to  use  the  Csedstock.  The  EPA  enoouragaa 
auggeatinni  in  developing  rules  or  guidance  on 
otbar  approacbaa  far  daOacmlning  amiaaiana 
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§S51.16S(.XlXvXCXlO». 
Sl.ie6(bX2XUi)(L).  S2.21(bX2XUiXI'). 

Th*  nnpoMd  "cl«an  unit"  axchulcn 
would  both  limpUfy  the  appUcatdUty 
lat  fci  miaHNing  units  tod  inaaaM 
aoaioa  flaodbUitir.  ft  would  alto  nward 
iomoaa  that  in  us  noaot  pait  hav* 
appUsd  coatnii  to  tlMir  oniMlans  units 
diat  ««n  aqual  at  canpanUe  to  BACT 
orLAER. 

Idaally,  die  diangB  in  hourly  poMAiial 
•miasisnf  would  ba  aaaataad 
immeiBalaly  baion  and  alter  the  Changs 
to  daltnnins  if  an  aoiaaioas  inoeaie 
<Ud  liiifand  ooEor.  Howavar.  this  may 
not  lio  practical  in  many  iuslaiifM 
bacaua*  infonnatiaa  Bscaatary  to 

rata  may  isquira  coDtidafaUe  tinw  to 
davek^  or  collect  Tbareion,  undar  tha 
nsopoaad  provisian,  the  pr»-chang> 
haaij  potantial  amiaaion  rata  may  ba 
aatabdHwd  or  variilad  at  any  dma  up  to 
6  <»m«i«K«  pdea  to  dis  yiopoaad  activity 
orpnttcL  11m  8PA  nlidts  fiWniMint  en 
akatBotlvs  parioda  tor  aatabUahiac  tha 
pro  rhinga  hmifly  amiaalnns  rats. 
paiticidaTiypariodt  which  might  allow  ' 
ma  uaa  of  lootiiis  mmpHanro  wniaaiona 
taals  to  datanaiac  tha  amijaicna  rata 
(»g..  annnaO.  Alao,  oadar  tha  propoaad 
prorision.  wha«a  tha  unit  ia  miitact  to 
a  Manlly  anfcaoad>la  hmltaliao  (oo 
opaaaUsea  or  amiaaiaoa)  which  limits 
tha  unit's  hourly  potanUal  amlaaltan  to 
laaa  than  tha  maximum  phyaieally- 
addavahie  hourly  rata,  um  unit's  lonvar 
aUowabk  rala  must  be  used  in 
dalannining  if  an  eniariona  incraaaa 
will  occur  at  the  unit 

3.  What  Constitulas  a  "dean  Unit"? 
Fa  this  axdusiaa  to  fiinrHnn,  it  is 
nsoasaary  to  distinguish  a  wall- 
oontiolled  unit  from  a  poorly  coottoUed 
oma.  In  other  words,  what  czitaiia 
distinguish  a  unit  aligibls  fior  this 

•m-hitMnn  ftom  COS  wUcfa  i*  nOt? 

Qilatia  which  allow  a  broad  range  of 
units  to  qualify  could  largely  Uanafbnn 
the  existing  appUcatiility  system  into 
one  baaed  solafy  on  maaiiliic  a  unlt'> 
potential  amisrions,  with  the  possibility 
of  a  dramatic  inovate  in  a  unit's  actual 
aimnal  emissioiu  without  undergoing 
NSR. 

The  EPA  proposes  to  require  that  in 
oidar  to  qualify  as  a  "dean  unit"  an 
emiiaions  unit  must  have  a  fadarally 
anfoicaahla  emisalons  limit  that  "is 
oomparable"  to  tha  BACT  or  LAER 
raqidramaats  ior  that  type  of  unit, 
whichever  would  othnwise  be 
spplicable  to  (he  proposed  change.  See 
propoeed  $$  Sl.l65(a)(l)(T)(C)  UO) 


tfaiouah  (15).  S1.166(bX2XiiiXI'). 
52.2lIbX2)(iiiXL).  and  52.24(0.  The  EPA 
onriaiaot  thst  three  types  of  limits 
would  qualify:  (1)  BACT  or  LAER  limits 
•at  within  the  last  10  yean  for  the 
particular  unit;  (2)  a  limit  aet  within  the 
teat  10  years  for  the  perticular  unit  by 
a  State  terfinolngy  review  propam 
dateminsd  by  EPA  to  be  comparable  to 
the  PedBil  BACT  ot  LAER  pronams; 
and  (3)  a  limit  ibund  oo  a  rasiby^aaa 
baais— after  noUoa  and  oppoitunity  (or 
ptdiUc  oommant— to  be  companble  to 
the  cumot  BACT  or  LAER  limits  that 
would  otharwiaa  be  ImnneeH  on  the 
souroe  site  wsighins  the  cost  and 
baneflts  of  sddltkmal  or  modified 
contrals,  '"'•l™M"e  letroSt  coat  and 
beaaBta. 

a.  UniH  with  RACTorLABH  LiaUt*. 
One  slatting  point  for  detacmining 
wiwdur  a  unit  is  weD-coBliolled  is  the 
level  of  control  raqidnd  to  aatish  BACT 
(in  attainment /imrliaaifled  areas)  os 
LAER  (in  nmsttalnmant  areas).  For 
units  whidi  have  raoMilly  undergone 
these  reviews,  re-evaluation  of  the 
technology  ikoitlj  altar  tha  source  is 
conttnicted  or  modified  to  determine  if 
the  tschnology  ia  atlll  "atat»«f-th»«rt" 
would  Ukahr  tesidl  in  very  little  ot  no 
inoomantaf  i"*|»ywfiff*'T*  in  emissions 
control  Moteovar.  units  that  are 
teoantly  permitted  are  far  leaa  likely  to 
have  physically  delaalonled  and  mote 
Ululy  to  be  lunniBg  near  ptimitl«d 
capacity,  reducing  the  riak  that  changH 
to  &e  imit  will  result  in  inoaaaed 
utiliatioo  and  increased  actual 


wilhnpUUj 


Tbarafbre,  the  Q'A  is  propoaing  that 
the  new  exclusion  may  praaumptively 
apply  to  any  unit  which  received  a 
BACT  or  LAER  limit  in  a  currently 
appUcahle  maior  NSR  pannlt  within  10 
years  of  tha  pumoaad  dianga  under 
conaldeietion.  See  uiupueed 
SS51.165(aXlXvXt5(JJXi). 

5i.iee(bK2XiU)CLX2Xi). 

52.21(bX2Xiil)0<X^i).  and  52.24(1).  In 
other  words,  far  the  first  10  yeers 
following  iismaitre  of  a  PSD  or 
nanattainmant  NSR  permit,  units 
subject  to  BACT  or  LAER  set  In  that 
permit  are  eligible  for  the  clean  unit 
exclusion.  At  Isast  some  members  of  the 
Subcommittee  expressed  concern  that 
the  10-year  perloa  is  too  long  given  the 
improvement  in  cootrol  technology  thst 
can  occur  in  aoma  source  categoriet.  For 
this  laaaan,  EPA  solicits  comment  on 
using  a  shortar  period  such  as  5  years 
as  the  length  of  the  aeon  Unit 
presumption  derived  bam  a  NSR 
permit. 

During  ooosidention  of  die  Clean 
Unit  Rxrliurinn.  mveral  participants 
suggaatad  that  imita  subject  to 
mavtitmm  achievable  ooBtrol 


technology  (MACT)  or  reaaooably 
a^dlable  oootTol  technology  (RACT) 
should  alao  automatically  qualify  as 
clean  units.  A  reoantly  lequirad  MACT 
amiaalnns  limit,  while  not  neoaiaarlly 
equal  to  BACT  or  LAER.  is  Ukaly  to 

iuch  that  a  BACT  ot  LAER  review 
would  not  nacaaaarily  reauh  in 
iignifioaiit  additional  amissions 
roducttons.  However,  tha  EPA  is  also 
ooncaroed  that  a  MACT  limit  could  be 
significantly  laaa  elbctive  in  limiting 
VOC  —irrf*^""  than  BACT  or  LAER  in 
many  dicumstancat.  A  MACT  emiaaion 
Umit  may  adequateW  control  a  toxic 
VOC  but  could  reautt  in  amiaslan 
inoaaaes  of  pollutants  subiact  to  NSR. 
For  example,  an  indnatetot  Inrtalled  to 
reduce  a  toadc  VOC  will  incraeaa 
nitrogen  oxidaa  (NOx)  emisatons 
emittad  to  the  atmoqihan. 

The  EPA  also  has  coooanu  with  using 
Fedenl  RACT  Umits  to  presumptively 
qualify  a  unit  as  a  dean  unit  since 
RACT  emission  Umils  can  be  lees 
sbriagant  than  LAER  and  BACT.  Further, 
in  some  jn^.i.-..  RACT  is  bssed  on  the 
attairuneot  tMeda  of  die  aree  and  not  a 
specific  control  tenhnnlngy  standard. 
While  EPA  solicits  commeal  on 
presumptively  applying  the  deen  imit 
exclusion  test  to  units  with  Federal 
MACT  or  RACT  Umits.  the  EPA  Is  not 
incltud  to  do  so  sdoes  the  board. 
Rather,  the  EPA  believes  diat  MACT  ot 
RACT  limits  should  be  found  to  qualify 
far  the  Clean  Unit  exclusion  using  the 
oaae-by-case  option  desciibed  in  section 
ILC3X. 

b.  StatB  Technology  Piupwiu 
Comparab/a  to  BACT  or  IA£R.Thera  an 
many  emiaaions  units  at  ataMntiary 
souroBS  that  were  petmittad  aooctdlBg 
to  a  State's  minor  NSR  permitting 
progtem.  While  theee  units  were  not 
subject  to  a  m^or  source  BACT  or  LAER 
limit  par  se,  they  may  have  Inatalled 
controla  that  would  have  latiafied  major 
source  BACT  or  LAER  requiremants  at 
tha  time  the  permit  was  issued.  For 
instance,  aeiwal  jurisdictians  have 
control  technoloKy  reviewa  as  part  of  a 
State,  local  or  tribal  minw  NSR  program 
which  requires  new  or  modifyring 
sources  to  meet  emiaaions  levels 
romparahle  to  major  source  oootrol 
technology  requirements  (BACT  or 
LAER).  For  this  reason,  the  EPA  is 
proposing  that  permitting  authoritiea 
may  submit  minor  NSR  control 
technology  requirements  for 
certificetion  by  the  EPA  that  the  minot 
NSR  program  requitet  control 
technology  that  would  satisfy  tha 
requtremeDts  fot  the  dean  unit 
ewhialnn  See  pnmoaed 
9$51.165(aXl)(vXCXlI)ai). 
51.166(bX2XlllXLX2Xa). 
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52.?l(bX2Xili)(L)(2)(ii),  and  52.24(1). 
Once  determined  by  EPA  to  be 
oomparable,  all  units  subject  to 
emJMlons  limitation  established  under 
the  juiiadicticui's  minor  NSR  program 
would  be  eligible  for  the  dean  unit 
exclusion  for  the  first  lOyesrs  following 
Iwniannw  of  the  permit  This  could  also 
apply  to  permits  that  have  been  iatuad 
previously  under  minor  NSR  tedmology 
requirements  that  are  later  datarmined 
to  be  comparable  to  major  aource  BACT 
or  LAER  leqtiirements.  In  audi  a  caae. 
the  dean  unit  exdusion  would  apply  to 
the  unit  covered  by  the  miiujr  NSR 
pannit  and  it  would  take  eSsct  once 
EPA  makes  die  certification  of 
comnarahility  (i.e..  the  clean  unit  test 
would  apply  oidy  to  modificatiaos 
taking  plaoe  after  the  EPA  certificaUon 
of  comparability).  The  dean  unit  test 
could  apply  to  the  qualifying  unit  for  up 
to  10  years  after  iasuanca  of  the  minor 
aouroe  permit  The  EPA  also  solidts 
comment  oo  whether  a  shorter  period, 
such  as  5  years,  would  be  mote 
appraprlata. 

The  EPA  alao  aolidts  comment  on  the 
appropriate  staiulatds  (or  Q'A  to  use  in 
lutermining  whether  s  permitting 
authority's  minor  NSR  program  control 
technology  requirements  are  comparable 
to  the  BACT  and  LAER  requiramenu. 
The  EPA  envisions  that  as  a.  minimum 
a  "pre-certifiad"  minor  NSR  program 
comply  with  40  CFR  51.160  through 
164.'» 

c.  QuallficaUon  of  Units  on  a  Cate-By- 
Cote  Basis.  In  many  cases  an  emissions 
unit  not  subject  to  major  NSR  is 
constructed  or  retrofitted  with  a  control 
tschnology  or  strategy  comparable  to  the 
best  omtrols  applied  in  practice.  This 
may  occur  when  a  source  minimirji. 
emissions  in  order  to  "net"  a  imil  out 
of  major  NSR  or  applies  controls  to 
comply  with  other  provisions  of  the  Act 
For  mis  reason,  the  EPA's  proposed 
regulations  would  allow  a  source  having 
a  limit  on  an  emissions  unit  determined 
to  be  comparable  to  BACT  or  LAER  for 
the  particular  unit  considering  cost  and 
benefits  of  additional  or  modified 
controls,  including  retrofit  cost  and 
benefits  to  qualify  for  the  "clean  unit" 
excluaion  on  a  case-by-case  basis. 
Specifically,  an  existiiig  unK  which  has 
not  undergone  a  BACT  or  LAER 
determiiution  or  comparable  State 
technology  reqtiirement  can  also  qualify 


'**la  •  mptMa  nilvouikiiig  Q>A  bat  propoMd 
mising  dM  public  nvtew  and  commsnt 
nquinuMOU  •(  40  Cnt  51.161  to  giva  Stmtm  toon 
ItedbUily  in  pnoMiog  minor  «ouic«  pamils  lor 
prajKU  tba\  an  dMvminsd  to  be  "1m« 
■nviromnimtaily  iigniGi:aat."  Ccrtaio  minor  Mmrca 
•ctiotu. ».%.,  Dfltting,  that  in  aOBd  iliield  « lomca 
from  mijor  sourt:*  pwmitting  nquinni«it>  would 
Dot  qualify  for  leaa  anvironnantally  aignlflrant 
Hatiu.  Sw  so  FR  4SS29. 4SS4S  (Aofiiat  31.  ISSS). 


as  a  "dean  unit"  if,  in  the  informed 
judgment  of  the  permitting  agency,  a 
current  BACT  or  LAEX  determination 
for  the  unit  would  not  be  expected  to 
result  in  any  lower  level  of  amiarinna 
from  the  unit  for  the  pollutant  in 
question.  The  costs,  benefits  snd 
technical  consideration  aaaodatad  with 
the  retrofit  application  of  additional 
controls  to  the  particular  unit  may  be 
considered  by  the  permitting  agency  in 
the  evaluatian.  Siiu»  this  in  eSect  nuy 
require  the  permitting  authoiify  to 
engage  in  a  tedmology  review  that  is 
similar  to  BACT  or  LAER  review  in 
order  to  qualify  a  unit  for  this  exdusion, 
the  EPA  is  asldng  for  comment  on  other 
spproadies  for  qualifying  units. 

Once  a  permitting  authority  makes 
this  determination  through  a  process 
involving  notice  and  opportunity  for 
public  comment,  the  <mit  would  be 
eligible  for  the  clean  unit  exdtision  for 
the  next  5  years.  As  with  the  other  types 
ot  proposed  dean  unit  axdusions,  EPA 
requests  public  comments  on  the 
proposed  exdusion  eli^bilify  period. 
See  propoeed 

SS51.165(a)(l)(v)(C)(JlKflfl, 
51.166(b)(2)(iil)(L)(r)(«0, 
52.21(b)(2)(iil)(L)(i)(iul  and  52.24(0. 

The  EPA  solidts  comments  on  several 
other  alternative  bases  upon  whidi  a 
permitting  authority  could  take  to  make 
the  determination  that  a  unit  has  a 
comparabls  BACT  or  LAER  emissions 
limitation.  The  first  would  be  based  on 
an  average  of  BACT  or  LAER  for 
equivalent  or  similar  sources  over  a 
recent  period  of  time  (e.g.,  most  recant 
3  years).  The  second  would  be  based  on 
the  unit's  control  level  being  within 
some  percentage  (e.g.,  5  or  10  percent) 
of  the  most  reoeot,  or  average  of  the 
most  recent,  BACT  or  lAER  levels  for 
equivalent  or  similar  sources.  The  Q>A 
solidts  comment  on  theae  approaches 
and  on  the  general  iasues  conconing 
whether  and  how  EPA  should  impoae  a 
spedfic  methodology  for  determining 
that  a  spedfic  emissions  limit  is 
"comparable"  to  the  BACT  or  LAER 
limit  that  would  result  from  a  major 
source  review. 

For  all  of  the  above  tests,  the  EPA 
realizes  that  there  are  many  source  and 
emission  unit  categories  for  whidi 
BACT  or  lAER  determinations  do  not 
exist,  let  alone  recent  determinations. 
For  these  sources,  the  EPA  proposes  that 
their  level  of  control  be  gauged  against 
the  control  level  assodated  with  BACT 
or  LAER  for  emission  imits  with  similar 
emission  stream  characteristics.  Since 
this  in  effect  reqtilres  the  permitting 
authority  to  engage  in  a  BACT  or  LAER 
review  in  order  to  qualify  a  imit  for  this 
exdusion,  the  EPA  is  asking  for 


ixwifnent  on  other  approadiea  for 
quaUfying  units. 

Stiim  are  encouraged  to  use  the 
permitting  process  required  by  title  V  of 
the  Act  as  the  vehide  for  determining 
and  recording  which  unita  at  a  Utle  V 
aouTDs  can  qualify  for  this  exduaion.' ■ 
The  permitting  cuthorify  could  use  the 
title  V  permit  isauanos.  revlsian  or 
renewal  procen  as  the  macfaaniam  for 
makingihe  caae-by-caae  determination 
(to  long  as  the  opportunify  for  public 
comment  is  provided).  For  mitimnUtni^ 
one,  many  or  all  units  at  a  source  could 
be  reviewed  and  subjected  to  public 
notice  and  commmt  ooncurrandy  nvitfa 
the  issuance  or  renewal  of  a  title  V 
operating  permit  For  units  eligibie  for 
the  "deen  unit"  exdusion  due  to  a  prior 
NSR  BACT  or  LAER  determinatioa,  or  a 
determination  under  a  program  found 
comparable  by  EPA,  the  UUe  V  permit 
offen  the  opportunity  to  clearly  sat  forth 
the  status  of  the  unit  under  the  clean 
imit  exdusion.  Qualifying  dean  units 
and  the  pollutant  for  which  the 
determination  was  mads  should  be 
clearly  identified  and  listed  in  the  title 
V  permit  as  "clean  units"  for  NSR 
ptuTiaees. 

Under  this  proposal  a  unit  that  does 
not  initialfy  qualify  for  the  dean  unit 
exdusion  could  install  controls  meeting 
the  criteria  the  EFA  establishes  for  well- 
controUed  units  and  diereby  qualify  to 
use  the  exdusion.  The  contrds  or 
pollution  reduction  strategy  that  are  the 
basis  for  the  dean  unit  determinatian 
must  be  in  place  and  dsderally 
enforcaable  at  the  time  the  aource  relies 
on  an  exclusion  under  this  |HOvision.  So 
long  as  these  foderally  enforceable 
conditions  are  met,  the  source  is  free  to 
make  any  change  at  the  permitted  unit 
indudlng  those  which  could  otEect  a 
unit's  effidency.  capadty,  availabiUfy, 
longevity  and  utilization.  However, 
changes  which  would  compromise  the 
original  emissions  unit's  BACT  or  LAER 
control  level  or  air  quality  impact  (e.g., 
modified  stack  parameters  which  would 
cause  or  contribute  to  violation  of  any 
applicable  ambient  standard, 
replacement  of  the  unit  with  a  different 

ri  or  sin  of  unit  or  reconstructitBi  of 
unit)  would  not  be  allowed.  Also, 


■  <  Whila  nilat  implamanting  titla  V  addraaa  bow 
tha  onit'i  major  NSR  pannlt  and  BACT  or  I.AEX 
limit  ara  inoxTxiralad  into  tba  title  V  permit,  it  ia 
not  clear  tliat  tbe  sutui  of  a  unit  as  a  NSR  cWen 
utiil  would  be  ioctudad  in  the  titla  V  penult  ai  an 
applii:abie  requiramenL  Whetlur  tlia  lUttu  of  a  unit 
as  a  NSR  clean  unit  presumption  is  »a  applicable 
nquiranMot  in  the  title  V  peimit  will  likely  depend 
upon  bow  tile  dean  unit  test  is  adopred  by  the 
permitting  authority  (ag..  adopted  as  ■  SIP 
nqaiiemant).  The  EPA  solidts  conunent  on  the  best 
epproecfa  [or  implementing  and  coordinBtint  tba 
review  and  daeignation  of  deen  units  with  the  title 
V  pannit  proceea- 
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for  unite  exchidad  &aa  mafar  NSR 
tuidsr  thi«  propoaad  rxriaiaa.  &• 
jdmial  (v  opanliaiial  ckanga  muit 
■dU  oanml;  wtth  lU  otluTWiM 
a^^piiiM  Aci  and  SIP  raquinniRits 
indiMUog  any  fxknlly  auofCMtda 
limits  on  't»'—'~"  or  opemtkna  md 
mtaor  NSR  wqnlwnimti 

FiwII;.  Ifaa  ■Mtt"''"***'"  that  •  unit 
U  ■■dMn"  or  "watt^aatnllsd"  undv 
(Us  pnpoMl  ia  an  apiriUatiiltly  MM  and 
ia  iadapaBdant  from  ffla  caa*4qr-caie 
dataeninaticn  of  BACr  or  LAER  for 
aomcaa  «id>^  to  maior  NSR.  WUla 
ccpticl  tadmolngy  whidi  qualiHaa  a 
unit  a*  "I  laaii"  may  be  "compaiaUa"  ta 
BACT  or  LAER  far  a  policulat  unit 
Gonridafing  it*  uniipia  dicumatanoaa.  it 
lanol  naoaaaaiUy  aqual  to  BACT  or 
lABR  far  that  unit  iriion  oonaidand  ai 
part  of  a  naw  Bia(ar  bdUty  or  major 

.»«wMII«si«<nn  «mt  In  tin  i—y  ««fhH«hll« 

a  praaomptlva  BACT  or  LAER  for  tbat 
unit,  aomce  type  or  catagon.  Pmtliar,  a 
5- or  10-yaar  pmurngtiaa  mat  a  unit  is 
"ciaan"  doai  not  la  any  way  "inaia" 
BACT  or  LAER  datannlnatifaia  in 
pTmltting  ni-HmM.  Thil  Art  laqullM  Alt 
BACT  and  LA£R  be  ciuiaol 
dataiminatiaiu  {or  iouice*  fulijact  to 
m^oa  NSK  and  the  ciaan  unit 
da^^iation  does  not  omride  tliis 
datsnnination. 

4.  Description  of  the  Clean  Facility 
Pioposal 

Similar  to  the  dean  unit  (exclusion. 
EPA  is  proposing  in  exclusion  ibr 
changss  at  clsen  bdlities.  This  "dean 
facility"  exdusion  will  allow  States  to 
exclude  Ihun  major  NSR.  proposed 
dianges  to  an  existing  major  staHonary 
source  that  has  undergone  major  NSR 
for  the  entire  source  within  the  last  10 
years.  Sea  pnpoeed 
8S51.165SMl)(vXCKll). 
51.16e(bX2)(lii)(M).  S2.2l(bX2)(iU)(M). 
and  52.24(0'  Under  tliis  exdusion,  a 
major  source  can  make  any  diange  as 
long  as  the  source  would  still  be  in 
compliance  with  its  major  NSR  permit 
The  EPA  envisions  this  to  allow  any 
changes  that  do  not  include  adding  new 
unite  or  allowing  pmi|^f>n«  trades  that 
wen  not  evaluated  for  air  quality 
impacte  in  the  major  NSR  permit  The 
exdusion  would,  however,  allow  a 
source  to  rBpUca  or  reconstruct  existing 
units  so  long  as  they  continue  to  meet 
the  emissions  limilatioiu  established  in 
the  permit.  Thus,  such  replacement  or 
reconstruction  would  not  result  in  a 
difiarant  type  of  emissions  unit  than 
envisioned  and  covered  by  the  major 
NSR  permit  and  ite  requirements.  The 
addition  of  new  emissions  units  would 
not  be  allowed  under  the-proposal 
becauae  such  changes  would  not  be 
ooosistant  with  the  existing  NSt  permit 


However,  all  olfaar  diangaa  cooaistant 
with  the  tame  of  the  major  NSR  pannit 
would  not  be  oonaidand  a  "pbyrical  or 
opanticaal  changa"  iorlhe  pu^joaa*  of 
major  NSR  anUairility.  SindlBiy. 
emiaainnatiiijUamayaotbepenidaaiMe 
wfaaie  a  dilbnBI  air  quality  impact 
would  result  since  the  PSD  or  NSR 
penait  might  limit  sudi  difiaring 
impacts. 

As  proposad.  a  dean  m^or  stationary 
aouics  is  eoa  dtal  imdanrant  NSR 
within  tha  last  10  yaais.  The  EPA 

f ..yi.^.  i-nmtnjrirt  tm  thU  «[«[imarh  snH 

specifically  OD  wkathar  thia  propoaad 
ffmcb  should  not  allow  unit*  or 
farflitia*  to  be  replaced  or 
reconstructed. 

D.  Btrition  to  the  Hatting  Baseline 

This  pnambis  describes  and  solidts 
commant  on  a  new  method  for 
determining  an  existiiig  source's 
hasetine  wnlsakwia  for  purposes  of 
detannining  tshathar  a  physical  or 
operatioDal  dianga  will  cause  an 
inczaase  in  amisrions  and  trigger  NSR. 

1.  Introductiao 

As  discusaed.  in  order  to  determine 
whether  a  phy^cal  or  operational 
ehange  wiU  result  in  an  increase  in 
-iT'iff'""',  it  is  necesaary  to  compare  a 
source's  amisalnns  before  the  change  (its 
l****""*  emissions)  with  ite  emisaioos 
alter  the  change.  The  EPA 'a  existing 
legulatioos  generally  define  baseline 
((^ual  wmiaalnns  as  "the  average  rate,  in 
toy.  at  wfaidi  the  unit  actually  emitted 
the  pollutant  during  a  2-year  period 
vdiich  precedee  the  particular  date  and 
wljidi  is  representative  of  normal 
source  operation."  See,  e.g.,  existing 
S  52.21(b)(21)(ii).  The  Administrator 
"shall"  allow  use  of  a  difierent  time 
period  "upon  a  determination  that  it  is 
more  representative  of  nonnal  source 
operation."  Id.  Prior  to  the  WEPCO  rule, 
EPA  historically  uaed  the  2  years 
immediately  preceding  the  proposed 
changa  to  establish  the  beselins.  (See  57 
PR  32323.)  However,  in  the  WEPCO 
rule,  EPA  adc^ted  a  "presiunption"  that 
utility  sources  could  use  any  2-yeer 
period  out  of  the  pnceding  5  years. 

During  the  CAAAC  SufaoHmnittee 
deliberations,  there  was  considerable 
interest  in  the  issue  of  the  proper 
baseline.  For  instance  in  the  automobile 
industry,  where  low  utilization  rates 
have  persisted  A  some  planU  for  several 
years,  EPA's  haeelinn  presumptions 
have  the  eflsct  of  leaving  plant 
managers  with  the  choice  of 
surrendering  capacity  (that  would  not 
be  considsreid  repreeentative  of  normal 
opeiatirais  under  the  current  NSR  rules) 
or  taking  the  time  and  expense  to  secure 
a  major  Nffl  paimit  (or  even  mialL  non- 


swcluded  changes  to  a  portion  of  the 
^ant 

Provisioaa  in  the  existing  ngulatiaas 
vdiicfa.  at  the  diacialian  of  the 
paimittliig  authority,  allow  the  use  a 
difbrant,  **i]iotv  rapraaantative,"  period 
have  not  allavialM  the  proUam  in  the 
view  of  many  Suboonmiltlae  msmbars. 
As  with  other  aspecta  of  cunant  netting 
nilaSj  aslabliahing  repiesantailve 
besabne  periods  athar  dian  the  2-yaar 
period  preceding  the  propoaed  diange 
can  be  complex  and  amfr<xmsuming. 
and  often  involves  disputed  judgment 
calls. 

Savaral  industry  applicability 
proposals  induded  dtanging  to  a 
netting  faaaellne  that  allows  sources  to 
use  the  highest  year  or  12  cooaecuUve 
month*  otit  of  the  previoua  10  years. 
Generally,  the  partidpating'State  air 
pdhttico  management  otndal*  favored 
this  increate  in  flexibility.  Some  of  the 
environmental  group  tepreaentative* 
also  leoognizad  that  the  existing 
baseline  approach  has  the  impact  of 
taking  away  "used  and  useful"  capedty 
and  that  a  longer  baseline  period  would 
be  appropriate.  On  the  other  band,  aome 
partidpante  were  concerned  that  the 
test  for  determining  a  net  emissian* 
inoease  taka  into  accoimt  not  only 
annual  emissions  levels  but  short-term 
leveb  as  well.  The  proposal  outlined 
below  addresaea  thaee  concems. 

2.  Description  of  Proposed  Netting 
Beaeline 

The  EPA  is  today  propoaing  to  extend 
the  time  period  for  determining  haswHnw 
in  the  dminition  of  actual  emissions  to 
10  yeun  for  aU  source  categories  and  to 
allow  sources  to  base  their  actual 
emiiaions  on  the  highest  consecutive  12 
months  during  this  10-year  period.  See 
propoaed  §$Sl.lB5(aKlH)di)(b), 
51.16e(bK2lHU)  and  52.21(bX21](U).  As 
described  below,  in  nonattainment  anas 
and  ozone  transport  regions,  the  Q'A 
proposes  that  the  12-month  period  begin 
on  or  after  November  15, 1990  to  be 
coosisteDt  with  the  area's  emissions 
inventory  and  attainment  plan 
requiremente.  See  propoaed  §  51.165 
(aKlXxii)(B).  in  addition,  this  proposal 
would  replace  the  any  2-yaar»-in-5 
baseline  established  as  a  piesumption 
for  utilities  in  the  WEPCO  rulemaking 
and  would  be  available  for  all  source 
catsgoriea,  subjed  to  the  restrictions 
discussed  below.  See,  e.g.,  existing 
S51.166(bX2lXv). 

The  EPA's  intent  is  to  allow  sources 
to  determine  applicability  based  on 
their  highest  level  of  utUizatioo  and  not 
necessarily  their  highest  emissions  rate. 
The  ■mii.mnnn  nte  of  units  at  issue  may 
be  subject  to  any  number  of  current 
Federal  or  Stale  rastiictions  (e.g.,  RACT. 
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MACT,  BACT,  LAER,  NSPS.  national 
emission  standard  for  HAP  (NESHAP)) 
as  well  as  voluntary  limite  (e.g., 
reductions  used  for  netting,  oRsete, 
Emission  Reduction  Credits  creation) 
and  these  limits  may  have  been  imposed 
since  the  time  the  source  acliieved  its 
highest  emissions  level.  Therefore,  these 
limite  must  be  included  in  establishing 
the  baseline  emissions.  For  this  reason, 
the  EPA  is  today  proposing  that  sources 
calculate  the  baseline  by  using  their 
current  emissions  factor  in  combination 
with  the  utilization  level  from  the  12- 
month  time  period  selected.  This 
safeguard  insures  that  no  significant  loss 
of  environmental  protection  will  result 
from  the  proposed  change. 

Under  the  proposad  provision,  EPA 
also  would  limit  the  new  liaseline  in 
nonattainment  areas  and  ozone 
transport  regions  to  no  sooner  than  the 
enactment  date  of  the  1990 
Anundmente,  Novemlwr  IS,  1990.  The 
1990  Amendmente  included  a  number 
of  changes  in  how  emissions  are  to  be 
inventoried  and  tracked,  particularly  in 
nonattainment  areas  and  ozone 
transport  regions.  TTie  changes 
strengthen  reasonable  further  progress 
tracking  requirements,  oBaet  limitationB 
and  RACT  requirements  for 
nonattaimneat  areas  and  establiah 
enhanced  emissions  inventory 
requiremente  for  all  areas.  The  EPA 
believes  that  allowing  baselines  prior  to 
the  1990  Amendmente  may  complicate 
and  impede  State  and  local  efforte  to 
track  and  reduce  emissions  horn  a  1990 
emissions  baseline  which  in  many  cases 
may  be  lower  than  pre-1990  emission 
levels.  Therefore,  the  EPA  is  proposing 
to  limit  use  of  an  expanded  baseUne  in 
nonattainment  areas  and  ozone 
transport  regioiu  to  a  period  of  time  np 
earlier  than  November  15, 1990  and  no 
greater  than  10  years,  whichever  is  more 
restrictive.  This  meatu  that  sources  in 
nonattainment  areas  would  not  be  able 
to  utilize  a  10-year  look  back  until 
November  15,  2000. 

In  attainment/undassifiable  areas,  use 
of  pre-lSMM  emiiaion  baselines  would 
also  pre-date  general  emission  inventory 
and  reporting  requiremente  of  the  1990 
Amendmente  wUch  are  expected  to 
improve  recordkeeping  and  inventory 
maintenance  by  State  and  local 
ageodes.  Unlike  nonattaiiuuent  areas 
and  ozone  transport  regions,  however, 
these  inventory  and  data  requiremente 
are  not  directly  linked  to  the  PSD 
requiremente.  Therefore,  the  EPA  sees 
no  clear  reason  why  the  use  of  a  10  year 
look  back  should  be  limited  to  after 
November  IS.  1990  in  attainment/ 
imclassifiable  areas.  However,  EPA 
solidte  comment  on  this  issue  for  both 


attaiimiant/unclassifiable  areas  and 
nonattainment  areas. 

It  is  the  EPA's  experience  that  many 
sources  keep  accurate  records  on 
emissions  or  operations  for  only  3  to  5 
years,  unless  expressly  required  to  do  so 
for  a  longer  period.  ,^  number  of  State 
and  local  permitting  authorities  have 
similar  experiences.  Thus,  the  EPA  has 
reservations  concerning  the  use  of  10- 
year,  and  longer,  baselines  and  solidte 
comment  on  whether  a  shorter  (e.g.,  5- 
year)  period  would  be  more  appropriate. 
In  addition,  if  the  EPA  adopte  a  10-year 
look  back  period,  the  EPA  also  proposes 
that  such  period  be  available  oiily  when 
adequate  emissions  and/or  capadty 
utilization  data  are  available  for  the 
baseline  calculation.  The  EPA  solidte 
conmient  on  the  need  to  condition  the 
use  of  such  periods  upon  the  accuracy 
and  completeness  of  available  data,  and 
the  need  to  establish  specific  criteria, 
through  guidance  or  otherwise,  for 
accurecy,  completeness  and 
recordkeeping  when  using  oldqf  data. 

As  noted,  the  EPA's  existing 
regulations  provide  that  the  source  may 
seek  to  use  another  time  period  outside 
the  2  preceding  years  upon  a  finding  by 
the  pernutting  authority  that  this  other 
period  is  "mora  representative"  of 
normal  source  operations.  See  existing 
§SS1.165(a)(l)(xii)(B),51.166(b)(21)(ii), 
52.21(b)(21)(u),  and  S2.24(f)(13)(u).  This 
provision  has  been  a  source  of 
confusion  and  uneven  implementetion. 
The  EPA  therefore  proposes  to  eliminate 
this  provision.  In  other  words,  if  the 
EPA  were  to  adopt  a  lO-year  took  back, 
a  source  may  simply  choose  the  highest 
consecutive  12-month  period  of 
utilization  within  the  10  years  prior  to 
a  proposed  physical  Or  operational 
change  (but  not  before  November  15, 
1990  in  ozone  transport  regioiu  and 
nonattainment  areas).  Neither  the 
permitting  authority  nor  the  EPA  will 
retain  any  discretion  to  allow  a  time 
period  outeide  this  extended  range. 

The  EPA  also  solidte  conunent  on 
how  this  proposed  extension  of  the 
emissions  baseline  for  netting  may 
interact  vnth  the  statutory  requiremente 
in  section  182  (c)  and  (e)  of  the  Act 
applicable  in  serious,  severe  and 
extreme  ozone  nonattainment  areas. 
Section  182(c)  (8),  (7)  and  (8)  of  the  Act 
provides  spedal  rules  for  modifications 
at  major  sources  in  serious  and  severe 
ozone  nonattainment  areas  induding  an 
aggregation  of  all  net  increases  in 
emissions  from  a  source  over  5 
consecutive  calendar  years.  Section 
182(e)(2)  of  the  Act  governs 
applicability  of  NSR  to  modifications  in 
extreme  ozone  nonattainment  areas 
raquiiing  any  diange  that  rasulte  in  any 
increase  in  emiBsionB  from  a  discrete 


dpention  or  unit  to  be  subject  to  major 
NSR.  While  the  detennlmiUon  of  the 
emissions  baseline  is  somewhat 
independent  of  the  actual  netting 
calculation,  dearly  the  propoaad  new 
baseline  can  affect  netting  transactions 
and  may  be  in  tension  with  the  design 
and  intent  of  these  statutory  provisions. 

This  proposal  does  not  extend  the 
current  5-year  contemporaneous  period 
for  considering  increases  and  decreases 
for  netting.  See,  e.g..  existing 
S§S1.165laXl)(vi)(B).S1.166(b)(3)(u), 
52.21(b)(3)(ii),  and  52.24(f)(6)(ii).  While 
this  proposal  would  allow  a  10-year 
look  back  from  the  activity  under  review 
to  determine  baseline  emissloiu,  any 
contemporaneous  increases  and 
decreases  must  occur  within  the  5-year 
window  to  be  applicable  for  netting. 
The  EPA  solidte  conunent  on  the  effect 
of  the  differing  look  back  and 
contemporaneous  periods  and  any 
reasoiu  why  these  periods  should  be 
consistent,  over  either  S  or  10  years. 

3.  Protection  of  Short-term  Incramente 
and  NAAQS 

In  discussions  of  a  longer  baseline, 
enviroiunental  group  representatives 
linked  any  change  from  the  existing 
baseline  with  the  adoption  of  safeguards 
for  short-term  NAAQS  and  PSD 
increments.'^  These  representatives 
suggested  that  the  current  netting 
analysis  be  changed  to  require  a  source 
to  go  through  major  NSR  when  there  is 
a  net  increase  in  short-term  (e.g.,  hourly, 
daily,  weekly  or  monthly,  depending  on 
the  emission  tracking  capability  of  the 
source)  emissions  when  past  actual 
emiasions  are  represented  by  the  highest 
short-term  emissions  in  the  previous 
year.  This  step  could  provide  assurances 
that  peak  emissions,  which  could  cause 
violations  of  short-term  NAAQS,  would 
not  be  allowed  to  increase  without 
major  NSR.  Some  applicability 
subgroup  members  argued  that  the 
short-term  test  should  be  an  air  quality 
screening  test  rather  than  an  NSR 
applicability  trigger. 

The  EPA  caremlly  considered  the 
possibility  of  adding  a  short-term 
"increase"  test  to  the  netting 
calculation:  however,  ultimately 
dedded  against  this  in  the  proposal  for 
two  reasons.  First,  the  EPA  is  concatned 
that  a  teat  that  relMS  on  a  source's 
highest  short-term  adual  emissions 
would  be  too  easy  to  drcumvent.  For  a 
short  time,  sources  can  run  at  maximum 
capadty  so  that  the  baseline  short-term 
emissioiu  would  likely  be  nothing  less 
than  the  soiuoe's  mjvifniiTn  potential 
emissions. 


"Th»  PSD  inamsmau  an  •xphlnad  in  Mction 
IV3.I. 
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Moraonr.  the  EFA  i<  not  no*  tiut 
Uailttiig  Um  MHim  to  its  hi^mt  put 
■hort-Utm  amiadoDS  l«v«l  will 

rily  provide  my  additiaaal 
I  to  MAAQS,  incnawnl*  or 
1 1 AQPV.  The  cuiTBit  ngulatiogu 
•hMdy  lartrict  the  aeditdiility  of  noM 
Jim  WW  to  iwnlMioni  where  the 
ovmll  nettiag  tmuactkn  could 
jeoperdiza  air  quality.  In  peitlciilar,  a 
picwisicn  in  the  definition  o{  "net 
«iiii««i«»>«  inoeaae"  ailowa  credit  far  a 
raductioa  only  to  the  extent  that  it  haa 
approxtmetely  the  aame  quelitative 
■'grt""*'"—  far  pubHc  health  and 
waltne  ae  the  increase  {rom  the 
uiupueed  diange.  See,  axiating 
|J51.165(eMlMvl)CE)«). 
51.ia6(bX3H»lMc).  S2.21(bK3KviMe). 
and  52.24(fXBKv)(d).  In  •  June  28. 1989. 
rulemaldng  (S4  FR  27288)  EPA  daiified 
that  aapect  of  the  legulationa  to  remiira 
that,  deapite  the  abaanceof  a  aigiinrant 
net  incnaae  in  wmiaainng,  an  applicant 
propoaing  to  net  out  of  review  muat 
deinonstrate  that  the  propoaed  netting 
transaction  will  not  cause  or  contribute 
to  an  air  quality  violation  before  the 
emiseicoa  reduction  may  be  credited. 

To  ensure  that  the  cfaanga  to  a  netting 
baseline  based  on  the  hi^est  12 
consecutive  months  out  of  the  last  120 
consecutive  months  does  not  adversely 
impact  short-  (or  long-)  lenn  ambient 
standards,  the  EPA  is  proposing  to 
clarify  the  regulations  by  requiring  that, 
to  be  creditable  for  netting  puipoaea.  an 
amissioDS  reduction  must  be  sufficient 
to  prevent  the  proposed  inoeaae  btxm 
attiring  or  contributing  to  a  violation  of 
any  NAAQS  or  PSD  increment  and  must 
not  have  an  adverse  impact  on  AQRV 
(including  viaibdity)  of  Clasa  I  areaa.'' 
See  proposed  §S  51.165(aXl)(vi)(EK4. 
51.166(bM3MviHa.  52.21(bK3)(viMC) 
and  S2.24(f).  As  discussed  dnve,  this 
requirement  is  inherent  in  the  EPA's 
current  regulations  and,  therefore, 
should  already  be  part  of  any  netting 
analysis. 

£.  Pollution  Control  Pwject  Bxduaon 

The  1990  Amendments  are 
stimulating  a  vast  number  of  sources  in 
the  country  to  undfrtake  poUuticm 
control  and  pollution  prevention 
projecta  during  the  next  few  years.  As  a 
result,  most  stakeholders  luged  EPA  to 
clarify  the  applicability  of  major  NSR 
requirements  to  pollution  control  and 
pollution  prevention  projects.  The  EPA 
has  previously  adopted  a  limited 
exclusion  for  pollution  control  project 
undertaken  by  utilities  ss  part  of  the 
1992  WEPOO  rulemaking.  See  57  FR 
32314.  Based  on  the  stakeholder 


deliberations,  EPA  iasoed  policy 
guidance  ediich  covind  all  other  source 
cataootiaa  ud  iriiich  axduded 
qnaUfying  poUotian  oaotndpro)act> 
bam  m^  NSR."  Today,  £PA  propoaea 
to  leplaoa  both  the  WEPOO  exclnalon 
and  uie  policy  guldaixa  with  a  single 
compiehenaive  regulatory  exdusioa  far 
all  types  of  pollution  control  pn^ects 
(ioaudiog  add-on  controls,  switches  to 
leaa-poUoting  fuels,  and  poUutian 
preventioa  pni)acts).  The  propoaed 
exdusina  la  daaigned  to  ndnimixe 
procedural  dilaya  while  still  ensuiing 
approoilate  environmental  protactian 
(i.e.,  that  a  project  be  allowed  not  cause 
or  contribute  to  a  violation  of  a  NAAQS 
or  VSD  inciament  and  not  adversely 
impact  on  the  AQRV  of  Oasa  I  areaa). 

While  thia  preposal  was  modeled 
after  the  WEPOO  exclusion,  it  conlaitu 
several  significant  changes  reflecting  the 
tact  that  UeWEPCO  exclusion  was 
Umited  to  a  single  source  categonr  and 
oovcorsd  only  a  small,  finite  wt  of 
pollution  control  projects  specific  to 
utility  units.  In  contrast  to  the  WEPCO 
exclusion,  this  proposal  reflects  the 
more  complex  task  of  addressing  a  vast 
array  of  pollution  control  and  pollution 
prevention  projects  at  a  variety  of 
aources  facing  numerous  Federal,  State 
and  local  environmental  requirements. 
Sperifirally.  this  proposal: 

•  Prtmdes  a  much  broader  definition 
of  "pollution  control  project"  than  that 
adopted  in  tlis  WEPOO  rule  and 
includes,  unlike  the  WEPCO  rule, 
pollution  preventioa  projects: 

•  Deletes  the  requirement  that  add-on 
conlTDls  and  fuel  switches  be  subject  to 
an  "envirotunentally  beneficial"  test; 
inrtnarf  only  pollution  prevention 
projects  are  subject  to  this  additional 
safaeuard; 

•  Incorporates  the  safeguard  that  no 
project,  whether  an  add-on  control,  a 
niel  switch,  or  pollution  prevention,  can 
result  in  an  increase  in  actual  emissions 
that  will  cause  or  contribute  to  a 
violation  of  a  NAAQS  or  PSD 
increment,  and  extends  the  policy  to 
protectioQ  against  adverse  impacts  of    ~ 
AQRV  in  a  Class  I  arees. » 


Tlw  AQRV  in  Fadsnl  C3Mi  I  BM>  n 
ia  Mctktt  IV. 


**]M\y  1. 1W4  nMmotWKluin  from  lofan  S«it>, 
Db«cta.  OAQPS.  "PoUuIiao  Contml  Projsct*  ind 
N»  Scurai  S«irt«w  (NSK)  ApplicsbilHjr". 

'<  Tlw  WD^S  na>  nfen  >|MciIkally  to 
Xlibilitjr  UmiUIioa"  radar  Ilun  "ui  qaalinr 
nblad  vslDM."  HowwvT.  EPA  clearly  ftatad  in  tba 
pnambla  to  tfaa  final  ml*  that  (jaiiuimug  nwniaa 
havs  tba  antfaorf^  to  "loUcit  tba  vlawa  of  othan  In 
taking  any  otbar  appropriala  ramedial  itepa  ilaaiiiail 
oaceaaaiy  to  protect  GUaa  I  araaa*       *.  EPA 
Bspbaatealhat  all  anvliDnmantal  impocta. 
t«*.l,M4iwg  tfaoaa  on  DaM  1  mas.  can  b«  cotuldarad 
*  '  *."  Sas  S7  FR  32322.  FurtbAr.  Iha  Btatutorr 
paovlalooa  In  aarlino  165{dl  of  the  Act  plainly  »n 
lalaialatl  to  pntact  agalnal  any  advaraa  Impact  on 
AQRV  In  mdl  daaa  I  land!  (indulfinf  rUbUlty). 
Baaad  oa  tfala  atatutory  pnivialoii,  SPA  baUovsa  tjwt 


The  EPA  ancoutagea  comoMatais  to 
addiesa  EPA's  propoaed  dadaico  to 
supersede  the  WEPCO  poDutian  contral 
project  exclusion  with  a  single 
exclusion  applicable  to  all  types  of 
souross.  Specifically,  EPA  invites 
comment  on  two  ahamative  appnaadies: 
(1)  In  addition  to  today's  proposed 
exclusion  lor  all  source  categories, 
retain  the  WQ%0  pollution  control 
project  exclusion  for  utilities  only  or  (2) 
in  lieu  of  the  cnrnprebensiva  exclusion 
proposed  today,  extend  the  WEPCO 
pollution  control  project  exclusion  to  all 
source  categories. 

1.  Background 

hi  the  WEPCO  rulemaking,  the  EPA 
amended  its  PSD  and  noiuttairunent 
NSR  regulations  as  they  pertain  to 
utilities  by  adding  "the  addition, 
replacement  ox  use  of  a  pollution 
control  project  at  an  existing  electric 
utility  steam  generating  tmit"  to  the  list 
of  activitiss  excluded  from  major  NSR 
applicability.  See,  e.g.,  existing 
-S  51.16e(b)(2)(iii)(/i).  Because  the 
WEPCO  rulemaldng  was  directed  only 
at  the  utility  industry,  the  B>A  limited 
the  types  of  projects  eligible  for  the 
exclusion  to  those  types  of  controls 
typically  associated  with  that  industry, 
namely  add-on  cxintrols  and  fuel 
switches  to  a  less  polluting  fuel.'' 

The  EPA  built  two  safaguards  into  the 
exclusion  in  the  WEPCO  rulemaking. 
First,  a  project  that  meets  the  definition 
of  pollution  control  project  would 
nonetheless  not  qualify  for  the 
exclusion  where  the  "reviewing  ' 

authority  determines  that  |the  propoeed 
project)  renders  the  unit  less 
environmentally  beneficial."  See,  e.g., 
existing  SSl.lB5(a)(l)(v)(C)(a).  This 
provision  is  buttressed  by  a  second 
safaguard  that  directs  permitting 
authorities  to  evaluate  the  air  i]uality 
impacts  of  a  proposed  pollution  contrtil 
project  that  the  reviewing  authority 
believes  could  result  in  a  significant  net 
inaeasein  representative  actual  armual 
amisaions  of  a  criteria  pollutant  (id.:  see 
also  57  FR  32322),  since  under  no 
circumstanires  can  a  pollution  control 
project  cause  or  contribute  to  violation 
of  a  NAAQS,  PSD  increment,  or 
visibility  limitation. "  See,  e.g.,  existing 
S  51.ie5(a)(l)(v)(C)(8)(i4:  S7  FR  32322. 


any  air  quality  aaaaaamant  for  a  pollution  control 
profoct  should  considar  impacts  on  visibility  and 
any  other  lalavam  AQRV  for  aoy  Class  I  sreas  that 
my  be  affected  by  the  proposed  project. 

**Tbe  definition  also  includes  certain  claan  coal 
tachnology  demoostlatioo  projects.  Sea.  e.^., 
axlatini  sactioa  Sl.ieeO>X2Hiil)(/l  and  (/).  Today'! 
propoaal  would  not  afiact  those  applicability  mlae 
far  oavtain  dean  oool  tachnology  proiacts  that  war* 
codifiad  in  the  WEPCO  tuletrvklng. 

•^Tbe  WEPCO  rule  edds  that  when  evalnaling 
ImpacU  iha  pannitling  suthorily  may  aaa  that  pari 
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Subaaquant  to  iaauaoce  of  the  WEPOO 
rule,  EPA's  July  1, 1994,  policy 
guidance  provided  a  limited  poUutian 
control  project  exdusioa  for  othw 
source  categories  on  a  rase  by-case 
basis.  The  July  1994  guidance  will 
remain  in  effect  until  the  EPA  takaa 
final  acUan  on  today's  proposal. 

2.  Description  of  Propoaed  Exclusion  of 
Pollution  Control  Projects 

The  EPA  proposes  to  adopt  for  all 
aouroe  categories  a  pollution  control 
project  exclusion  from  the  definition  of 
"physical  or  opetatiooal  change"  within 
the  definition  of  major  modificatioo.  See 
ptopoaad  S§  51.16S(a)(l)(v)(C)(«), 
51.166(bM2)(ili)(H),  52.21(bX2)(iii)(H), 
and  52.24(f).  This  proposed  en:ltjision 
will  shield  these  projects  from  being 
considsrsd  "major  modificalioru"  and 
subject  to  major  NSR.  As  propoaed,  the 
eitrlnslon  encompasses  add-on  controls, 
switches  to  less  polluting  fuels  and 
pollution  prevention  projects  atui  is 
subject  to  one  overaroiing  safsguard 
first  applied  in  WEPOQ  that  the 
proposed  pollution  control  project 
catmot  result  in  an  emissirtHs  increase 
that  will  cause  or  contribute  to  a 
violation  of  a  NAAQS  or  PSD 
increment.  See  57  FR  32322.  As 
discussed,  while  the  WEPOO 
rulemaking  also  extended  this 
prohibition  to  "visibility  limitations," 
EPA  is  proposing  instead  to  focus  the 
protection  on  AQRV  (including 
visibility)  in  Class  I  areas.  In  addition, 
for  pollution  prevention  projects,  the 
permitting  authority  must  find  that  the 
project  is  envirotunentally  beneficial 
before  such  projects  may  qualify  ss  a 
pollution  control  project. 

a.  Types  of  Projects  Covered.  (1)  Add- 
On  Controls  and  Fuel  Switches.  In  the 
WEPtX)  rulemaking,  EPA  found  that 
both  add-on  emissions  control  projects 
and  fuel  switches  to  less  polluting  fuels 
could  be  considered  to  be  pollution 
control  projects.  Today's  proposal 
affirms  that  these  types  of  projects  are 
appropriate  candidates  for  the 
exclusion,  but  also  greatly  expands  the 
types  of  add-on  controls  covered  to 
include  other  control  projects.  See 
proposed  $$  51. 16S(a)(l)(xxv), 
51.166(b)(31),  S2.21(b)(31),  and  52.24(f). 
These  types  of  projects  indude: 
— The  installation  of  conventional  and 

ailvanced  fiite  gas  desulfurizatlon  and 

sorbent  injection  for  sulfur  dioxide 

(SOJ; 
— Electrostatic  precipitators,  baghouses, 

higheffidency  multiclones,  and 


acrubben  Cor  particulata  or  otbar 

pollutants: 
— Flue  gas  recirculation,  low-NOx 

burners,  selective  non-catalytic 

reduction  and  selective  catalytic 

reduction  for  NOx:  aiul 
— Regenerative  thetimal  oxidizers, 

catalytic  oxitlizers,  coodensers, 

thermal  indneraton,  flares  and 

carbon  absotbws  for  VOCbd  HAP. 

Projects  undertaken  to  accommodate 
switching  to  a  leas-polluting  fuel,  audi 
as  natural  gaa  when  the  source  is 
burning  coal,  would  also  qualify  for  the 
propoaed  exdusion.  In  some  instancea, 
«4iere  the  emissioos  unit's  capability 
would  otherwise  be  impaired  as  a  result 
of  the  fuel  switch,  this  may  involve 
certain  necessary  changes  to  the 
pollution  generating  equipment  (e.g., 
boiler)  in  order  to  maintain  the  normal 
operating  capability  of  the  unit  at  the 
time  of  the  project. 

The  EPA  has  also  conduded  that 
substitutioiis  of  less  potent  ODS  for 
more  potent  ODS  is  envirotunentally 
beoefidrd  and  is  therefore  proposing 
that  such  substitutions  be  considered  a 
pollution  control  project  for  PSD 
purposes.  See  proposed 
8551.166(b)(2)(iii){N)  and  40  CFR 
S2.21(b)(2)(iii)(N).  This  proposed 
exclusion  is  described  further  in  section 
VI.B.2.  of  this  preamble. 

(2)  Pollution  Prevention  Projects.  The 
EPA's  policy  is  to  promote  pollution 
prevention  approaches  and  to  remove 
regulatory  barriers  to  sources  seeking  to 
develop  and  implement  pollution 
prevention  solutions  to  the  extent 
allovred  under  the  Act.  For  this  reason, 
the  EPA  proposes  today  to  indude  in 
the  definition  of  pollution  control 
projects  switches  to  Inherently  lese- 
poUutlng  raw  rruterials  and  processes 
and  certain  other  types  of  "pollution 
prevention"  projects.'*  For  instance, 
imder  these  proposed  regulations,  VOC 
users  who  switcji  to  water-based  or 
powder  paint  sppUc:ation  systems  as  a 
strategy  for  meeting  RACT  or  svritch  to 
a  non-toxic  VOC  to  comply  with  MACT 
requirements,  could  quaJlfy  for  this 
exclusion. 


olany  Incraaae  that  ntcaadl  an  amlaaloos  level  used 
far  thai  sourt»— if  any— 4d  t]»  moat  ivoant  air 
quality  impact  aoaiyals  In  the  area  condoctad  far 
OiapvrpooaotllUaL 


"  As  dafinad  in  propoaed  aactlona.  poUutian 
pravnnUonjneans  any  activity  that  through  process 
changes,  produa  rafonnulstloo  or  tadaaign.  or 
suhatilutlon  of  le«s.ponuting  raw  oatarlals. 
allmlnatea  or  radocos  the  raleaae  of  air  pollutants 
and  other  poUatants  to  the  environment  (including 
fugitive  emlleinoi)  prior  to  recycling,  treatment,  or 
dlapoaal;  it  doae  not  mean  racyciing  [other  than 
certain  **itt-pcQcaaa  ncycllog"  practicee),  enei^  . 
lacuvaiy,  uaatiiiaiit,  or  disposal  |sm  Pollution 
Ptavontion  Ad  of  laao.  Puh.  L  101-508,  section 
aaa20>)  and  section  8603(5)  lAI  and  (Bl,  «2  U.SX. 
aacliona  13I01(bl  and  13102(51  (A)  and  (Bh  sea  abo 
"BPA  Definitioo  of  1H>Uiltioo  I*r<vanUoa.' " 
memrrandnin  fcom  P.  Haty  IllWthI  H.  May  la, 

laaz). 


Accordingly,  under  this  propoaal 
permitting  authorities  would  be  allowed 
to  consider  exdodlng  bom  major  NSR 
raw  material  sufactitutlaiis,  proceaa 
diangaa  and  utiiar  pollution  prevantioo 
atntagias  when  the  piupuaad  duogea 
are  datatminad  to  he  envisonmentaliy 
baoafidal  as  diacuaaed  balow.  See 
prapoasd  §S51.165(a)(lKxxvXAK«, 
51.ie6(b)(3lXiHF).  52.21(bK32)(i)(F). 
and  52.34(0. 

6.  So^guards.  (1)  Ganaral 
ApplicaUtity.  For  the  purpoae  of  this 
proposed  exclusion,  a  poUutioa  control 
prt^act  ia  an  activity  or  projed  at  an 
existing  emissions  imlt  where  the 
primary  purpoae  of  aucfa  activity  or  ' 
projed  is  the  reduction  of  air  poUi-'ants 
subject  to  regulation  imder  the  Act  at 
the  emissions  imil.  See  proposed 
SS51,16S(a)(l)(xxv),  51.186(b)(31), 
52.21(b)(31),  and  52.24(1).  The  proposed 
exdusion  would  not  be  applicuile  to  air 
pollution  controls  arul  emiaalans 
assodatad  with  the  construction  of  a 
proposed  new  emissions  unit 
Consistent  with  the  WEPCO  rule  and 
EPA's  existing  policy  guidance  the 
replacement  of  an  existing  emlssioiu 
tmit  with  a  newer  or  tUfierent  one 
(albeit  more  effident  and  less  polluting) 
or  the  reconstruction  of  an  existing 
emissions  tmit  would  not  qualify  as  a 
pollution  control  project.  Similarly,  the 
fabrication,  manu&cture  or  production 
of  pollution  control/prevention 
equipment  and  inherently  less-poUuting 
foels  or  raw  materials  would  not  qualify 
as  pollution  control  projects  (e.g.,  a 
physical  or  opentional  change  for  the 
purpose  of  producing  reformulated 
gasoline  at  a  refinery  is  not  a  pollutitm 
control  projed  imder  the  proposed 
exdusion). 

A  point  was  raised  to  EPA  that  new 
pollution  control  technologies  are  likely 
to  be  developed  over  time  that  will  meet 
the  same  criteria  that  technologies 
named  above  have  met  Consequently,  a 
process  would  be  tiseful  whereby  any 
such  new  technology  qualifies  as  a 
"pollution  control  project"  when  a 
history  of  performsnce  has  been 
established.  The  EPA  is  therefore 
proposing  that  a  new  technology  which 
meets  the  following  criteria  should  be 
considered  eligible  for  a  pollution 
control  projed  exclusion:  (1)  It  has  been 
installed  for  the  purposes  of  a  pollution 
control  project  as  defined  in  the 
regulation:  (2)  it  has  been  demonstrated 
in  practice;  (3)  it  has  been  determined 
by  the  permitting  authority  to  be 
environmentally  beneficial.  See 
proposed  S§51.165(a)(l)(xxv)(A)(7), 
52.21(bK32Mf)(G),  51.166(b)(3lHiXG). 
and  52.24(f), 

The  EPA  solidts  comtrwnt  on 
extending  the  pollution  control  projact 
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exduBcn  to  new  qualifyfan 

criteria.  Spadfically,  EPA  raqoesti 
comment  on  whether  control 
technologies,  other  than  thoaa  Uiled 
above  md  it  §S  Sl.lS5(aXlXxicvKAXl) 
throu^  (S),  S2.21(bH32Xi)  (A)  thimi^ 
(E).  and  Sl.iefKbXSlMD  (A)  thnue^  (E) 
mual  be  compinble  in  eSBCtiveneai  to 
those  Uatad  terhnnlnglea  on  a  poUutant- 
qMcific  basis  in  otdar  to  quallqr  forthe 
exchisian  comained  under  proposed 
H51.165(aXlX»«vXAX7).      - 
52.Zl(bX32XiXG).  51.1fl6(bX3lXiXG). 
and  S2.24(0. 

The  EPA  tlao  aoUcits  comment  on 
whether  appiicafaiUty  of  the  poUutian 
coolrol  proftct  exempdon  aluuld  be 
extended  to  "ones  media"  pollution 
control  Pioteds,  and  whether  they 
•hould  M  laquind  to  meet  the 
"enviraBmaolally  beneficial"  tesL»  To 
quaU^r  for  this  exampllon,  ss  for  sll 
poUution  control  pfo^cts,  a  "cross 
media"  pottntiaB  control  pro|act  ooold 
not  cause  or  contribute  to  •  violsUoo  of 
any  NAAQS  or  PSD  incmmant  or  have 
an  adrscas  imped  on  AQRV  in  a  Claas 

(2)TlwCauseorCantributsTeat.    A 
prapoaed  pollution  oontral  profsct.  or 
sny  physical  or  opetaUonal  chains, 
cannot  lesalt  in  an  amissions  incwess 
that  will  cause  or  contribute  to  a 
violation  of  any  NAAQS  or  PSD 
inoemsnt.  or  have  an  advene  impect  on 
AC^tV  in  a  Class  I  sraa.  See  sections 
110(aK2HC).  IBS,  and  173  of  the  Act;  see 
also  57  FR  32322-32323.  To  ensure  that 
the  proposed  pollution  cimtrol  proiact 
exchisian  does  not  have  this  proscribed 
impact.  EPA  is  also  proposing  to  adopt 
(vrith  some  chsnges)  the  air  quality 
impacts  safcguard  currently  in  place  for 
utility  poQuUon  control  protects.  See 
proposed  §S  51.165(BXl)(vXCXa). 
$51.168(bX2XiaMH), 
S52.21(bX2Hiii)(H],  and  «  S2.24(f). 

It  is  possible  that  a  pollution  control 
project,  while  significantly  reducing  the 
mntimmJKatm  iate  of  a  targeted  pollutant, 
could  still  cause  an  increase  in  actual 
smissiooi  of  that  or  another  pollutant  at 
the  source.  This  could  occur  either  from 
the  projed  causing  coUateral  emissions 
[such  as  in  the  case  of  s  VOC  incinerator 
which  causes  NOx  emissions)  or 


"  A  "OHM  iMdii"  poUntioa  cnilml  frajad  onild 
b*  diOaad  M  iUtar  •  CDoml  Mdnaloar  or 


>  amply  ntlh  UmiMliou  MttliUalMd 
'•dinl  ■ 


vadm  olhm  fwdmu  mvlraaBaoul  Inn  (aLS..  Safc 
Ditekiat  WHw  Act «  Oaa  WMw  AcO  tte  nnlte 
la mtiaiaB* to tbs -*■■"■!'*■"  For ■rampi*. to 
coolly  wSk  tn  ■Ambi  UinilMiee  Mttblbtaid 
DDd«  Ifa*  CiMa  Watat  A£t, « tDiirai  doasM  Id 


TU*  lypa  ol  polhiliaB  coBttol 
farlte  MEctyatoB  piDvldt  it  It 
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througii  a  utilization  change  (where  a 
protect  reduces  an  emission  rate  but 
increased  utilization  stemming  bom  the 
project  results  in  Increased  emlssiaas  of 
the  same  or  other  air  pollutants).  In 
either  cast.,  the  mnisslnns  increases 
oould  causa  or  contribute  to  s  violatiaa 
of  any  NAAQS  or  PSD  iru3«ment,  or 
have  an  advna  impact  on  AQRV. 

Under  the  WBPCO  rule.  peimitUng 
authnritisa  can  require  a  source  to 
model  its  impacts  whenever  (1)  the 
permitting  snthoiity  hss  resson  to 
beUsve  tiut  the  proposed  pro)sct  would 
result  in  a  slgnificsnt  net  increase  in 
actual  emisalnns  of  sny  criteria 
pnlliiunt  over  levels  iissd  for  that 
aoutoe  in  die  moat  recent  sir  quality 
impact  analysis:  and  (2)  the  permitting 
autnority  hu  reason  to  believe  that  such 
sn  incTsase  would  cause  or  contribute  to 
a  violation  of  any  NAAQS  <"  PSD 
increment  or  vWfaUity  UmiUtian.  If  this 
snalysis  indicates  that  the  inueaae  in 
imimminnM  will  csuss  Or  Contribute  to  a 
violation  of  any  NAAQS  or  PSD 
increment,  or  result  in  either  visibility 
limitation  or  impsirment.  the  poUution 
control  exclusion  doss  not  apply.  See  57 
FR  32322. 

The  EPA  beUeves  that  sudi  sabguard 
nseds  to  be  included  in  this  propossl  as 
well.  Thus,  where  s  poUution  control 
pic^sct  will  result  in  s  significant 
incrsese  in  sctusl  emissions  and  the 
incnassd  level  hss  not  been  previously 
analjnad  for  its  sir  quality  impact  and 
raises  the  possibility  of  s  NAAQS  or 
incnment  or  adverse  impsct  on  an 
AQRV,  the  permitting  authority  would 
require  the  source  to  proviile  an  air 
quality  analysis  sufficient  to 
demonstrste  thst  the  impact  of  the 
{noject  would  not  cauae  or  contribute  to 
a  violatioo  of  any  NAAQS  or  PSD 
increment,  or  liava  an  adverse  impact  on 
ACf^V-  The  EPA  would  not  necaasarily 
require  that  the  increase  be  modeled, 
but  the  souitss  must  provide  suSicient 
data  to  satiafy  the  pennitting  authority 
that  the  new  levels  of  amissions  will  not 
caiiae  or  contribute  to  a  violation  of  any 
NAAQS  cr  PSD  increment,  and  will 
have  an  advene  impact  the  AQRV  in 
neeiby  Class  I  areas. 

Since  a  significant  increase  in  a 
nonattainment  pollutant  would  be 
considered  to  contribute  to  the  existing 
nonattainment  problem,  in  the  case  of 
nonattainment  areas  the  Ststs  or  the 
source  would  be  required  under  this 
proposal  to  mitigate  (s.g,  through  ofiwts 
w  SIP  measures)  sny  signififiant 
inoease  in  s  nonattaininant  pollutant 
resulting  Iram  the  poUutian  control 
pfofect  De  min<mi.  collateral  wtnissims 
inoesses  (e.g.,  less  than  40  tpy  of  VOC 
in  a  moderate  "j""*  nffnat*"*"*"*"* 
area)  would  not  trigger  such  miUgatian 


requirements.  However,  s  de  minimis 
increese  may  be  subtect  to  s  State's 
minor  NSR  requirements. 

(3)  Determination  of  Increase  in 
EnUzsions.  The  EPA  is  today  proposing 
to  use  s  representative  actual  annual 
amissions  apnoach  to  determining 
whether  a  pMlution  control  proftel  wiU 
result  in  incnssed  emissions.  See 
propoeed  SSS1.16S(s)(l)(v)(C)(8). 
51.16a(bX2Xill)(H),  52.21(bX2Mili)(H), 
and  52.24(fl.  lUs  is  the  methodology 
developed  in  the  WEPOO  rule  and  is 
explained  in  detail  In  that  rulemaking. 
See  57  FR  32323.  The  use  of  this 
approach  is  premised  on  the  EPA's 
experience  uid  expactatiaa  thst  in  most 
circumslanc:es  poUution  control  protects 
wiU  not  sQsct  how  the  source  is 
operated  so  that  the  calculation  of 
wdietlier  a  poUution  control  project  vriU 
result  in  an  emissions  increase  can  be 
made  throu^  the  simple  oompariacn  of 
pi»<:hanga  and  post-change  emissinns 
ntes.  Of  course,  where  the  pennitting 
authority  expects  source  opentions  to 
chsnge,  this  methodology  sllows  the 
post-chsnge  emisaifws  to  be  projected 
besed  ca  the  new  operating  kwels.  In 
the  case  of  a  poUution  control  protect 
that  will  not  afbct  utilization  but 
ooUateiaUy  increases  a  non-taigelad 
poUutant,  this  proposal  requires  that  the 
sctual  increase  (calculaled  ustag  the 
now  iniaitifina  rate  and  current 
utiUzation  pattern)  must  be  snalyzed  to 
determine  its  sirquality  impecL 

Although  the  EPA  is  suppcstive  of 
poUution  prevention  projects  snd 
strategiea.  special  care  must  be  taken  in 
dassiNing  a  protect  as  s  poUution 
control  project  and  in  evaluating  a 
project  under  a  poUuUon  control  project 
exclusion.  Virtiially  every 
modemlzatian  or  upgrede  project  at  an 
"»<«M"e  industrial  uciUly  which 
reduces  inputs  and  lowers  unit  costs  has 
the  concurrent  efbct  of  lowering  sn 
emissions  nie  per  unit  of  fiiel,  raw 
material  or  output  Nevertheless,  it  is 
clear  tliat  these  major  capital 
investments  in  industrial  equipment  are 
the  very  types  of  projects  that  Congress 
intended  to  address  in  the  new  source 
modification  provisions.  See  Witconsin 
Elactric  Power  Co.  v.  Reiily,  803  F.2d 
001. 007-10  (7th  Cir.  1900)  (rejecting 
contention  that  the  utility  Ule^xtension 
project  was  not  a  physical  or  operational 
change);  Puerto  Bican  Cement  Co.,  Inc. 
V.  BPA.  6M  F.2d  292.  29&-0e  (1st  Or. 
1089)  (major  NSR  was  found  to  be 
applicable  to  a  modemizatiao  that 
decreaaed  emissiims  per  unit  of  ou^ut). 
Monovar.  projects  wmich  significantly 
tousass  capacity,  daoeaae  production 
coats.  IV  Improve  product  maikalabillty 
may  dnmadcally  increaae  source 
opentiona.  In  thine  situations,  dia 
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environment  may  or  may  not  see  s 
reductioa  in  ovenU  source  emisjions 
due  to  the  protect.'"  Nevertheless,  the 
EPA  beliene  that  these  types  of  projects 
may  have  other  desirable  environmental 
effects  by  reducing  energy  and  raw 
materials  consumption  and  minimising 
waste  by-products.  Consequently,  the 
EPA  aoUdts  comment  on  how  to 
address  poUution  prevention  protects 
thst  can  be  reasonably  expected  to  result 
in  a  significant  increase  in  amissions 
resulting  bom  increased  utilization  of 
the  afiiscted  emissions  imiKs)  where 
notwithstanding  such  incresse  an 
overaU  positive  environmental  benefit  is 
evident  SpedficaUy,  where  emissions 
sre  expected  to  increese  significanUy  as 
a  result  of  a  poUudon  prevention 
protect  should  these  types  of  projects  be 
aUowed  to  take  advantage  of  this 
poUutioo  control  project  exclusion? 

3.  The  EnvironmentaUy  Beneficial  Test 

The  WEPCO  rule  also  provided  that 
to  qualify  tor  exclusion,  a  poUution 
control  project  cannot  render  the  unit 
less  enviranmentaUy  beneficial.  For  the 
proposed  list  of  poUution  control 
projects  and  for  fuel  switches  to  a  less- 
poUuting  foal.  EPA  is  satisfied  that  the 
ovenU  impact  on  the  environment  of 
these  projects  is  beneficial  and  tfiat 
consequently,  such  projecta  are 
desirable  from  an  environmental 
perspecdve.  These  are  the  wy  types  of 
poUutinn  mntmla  that  liw  hi.tnrii-.Hy 

teen  applied  to  new  and  modified  mator 
and  mirun-  aourcea  tot  the  puipoee  of 
reduring  emissinns  baaed  on  Imown  and 
petmleaihiw  environmental  egsctt. 
Inherent  in  their  historic  use  has  been 
the  basic  undantamding  that  from  an 
oveiaU  environmental  pesspective  the 
UM  of  sudi  controls  is  acceptable.  The 
EPA  has  iu>  reason  st  this  time  to  doubt 
the  validity  of  this  presimiption  when 
such  controls  are  applied  to  existing 
sources  in  a  manner  conaistant  with 
standard  and  reaaooable  piactices.'' 
Consequently,  as  part  of  the  exclusion 
for  poUution  control  projects,  EPA's 
proposal  wndd  not  require  an  overaU 


oThli  it  in  oiikad  conaaM  lo  tbt  •ddiUoa  oC 
poUutioQ  contiol  tnUpoMnt  wfak^  typlcaUr  doat 
aot.  In  EPA'i  axporitBoa,  laault  in  aay  inaiaaa  la 
tlia  aouiva't  utiUartloa  itf  tfaa  —"*—*—  unit  In 


» 'na  pcaaomptioa  tbat  Iba  Uttad  prajactt  ai* 
anvifoomantalljr  acco^labla  it  paamlaad  on  an 
undtwltnriing  ttaataoch  ooolralt  would  ba 
daal|Tiail  and  opwlad  In  «  mtpnar  contlilanl  with 
ttendaid  and  itaaiwitlila  piactlcat,  (a.^  Imjtitiii  in 
ooDalartl  poUataiSa  tra  Dlnloiiaad  within  tba 


environmental  impact  test  for  the  listed 
poUution  control  projects.  See  proposed 
SSS1.16S{a)(l)(xxv)(A)  (1)  through  (5), 
51.I66(b)(3lMi)  (A)  through  (E), 
52.21(b)(31)(i)  (A)  dirough  (E),  and 
52.24(f). 

Hovirever,  the  D>A  proposes  to  retain 
the  trnvironmentaUy  beneficial  standard 
for  poUution  prevention  projects.  See 
pioixwed  §9  51.165(a)(l)(xxv)(A)(6), 
51.18e(b)(31)(i)(F),52.21(b)(31)(i)(F), 
and  52.24(f).  Unlike  the  Ust  of  poUution 
control  projects  described  above  for 
which  the  environmental  impacts  are 
known  and  EPA  is  satisfied  that  the 
projects  wiU  be  environmentaUy 
acceptable,  a  prcqect  that  may  be 
afTrUim.H  as  s  poUution  prevention 
project  may  not  be  as  weUdocunianted 
or  substantiated  as  others  and  its 
eSsctiveness  may  depend  on  site- 
specific  factors.  Any  project  requesting 
a  poUution  prevention  exclusion  shouSd 
be  reviewed  by  the  permitting  authority 
to  ensure  that  the  project's  overaU 
impact  on  the  environment  is 
beneficial.^  Once  a  particular  kind  of 
project  has  been  demonstnted  to  be 
environmentaUy  beneficial,  the 
permitting  authority  could  rely  on  this 
demonstration  in  evaluating  sufaeec{uent 
appUcatioiu  for  the  same  kind  of 
project  A  subsequent  project  could  be 
presumed  enviromnentaUy  beneficial 
unless  case-specific  fsctois  or  impacts 
would  indicate  otherwise. 

4.  Prooediual  Safeguards 

Nothing  in  ciurent  guidance  or  in  this 
proposal  voids  or  creates  an«xcIusioD 
bom  any  applicable  minor  NSR 
preconstniction  review  reqtiirement  in 
any  SIP  that  has  been  approved 
punuant  to  section  ll(Ka)(2)(C)  of  the 
Act  and  40  CFR  51.160  through  164.  See 
footnote  10.  Accordingly,  the  EPA 
believes  that  a  poUutioo  control  project 
qualifying  for  this  proposed  exclusian 
gensraUy  wiU  be  required  by  the 
applicd>le  SIP  to  obtain  a  miiuw  NSR 
pazmit  prior  to  beginning  construction. 
The  EPA  expects  die  minor  NSR 
permitting  process  to  be  the  mechanism 
by  which  the  pennitting  agency  reviews 
the  poUution  cimtrol  projwrt  to  ensure 
that  the  project  design  is  consistent  with 


wDuld  occur).  Whan  a  if^'»iig  tftocy 
dattnalan  that  an  othtiwiia  UMad  pcojtcl  would 
not  ba  ceoatradad  and  oparatad  in  toch  a  maanar. 
llMn  that  apaciBc  prctjoet  would  not  qualify  aa  a 
Utlad  pcojact  ior  tba  purpota  of  tba  oxcluaioa. 


s  Famannla.apoUuttaapnraotiaaptoiacl 
—*''**  —h%  ir^ftatint  fr'f  ^f  fj  i  "i*TTi  ■ 
poUmanl  rate  ill  in  an  anscoaptabla  lociaaaad  risk 
dua  to  tba  ialaaaa  of  air  toxica  iiMold  not  ba 
csoildacad  •mrirenmanlally  ba«ia<lcial.  Hawam, 
tha  EPA  raacli  that  aaBj  poUution  pravanUoo 
projactt  will  ha  fariha  porpota  of  complianoa  with 
Ulla  m  MACT  laqaliwiiaiili  and  by  thdt  nttaia  will 
raault  in  radaoad  tiak  feom  air  toxica.  Conaaquttitly. 
in  todging  wfaatlMr  a  poUuliaD  ptavantioa  praiact 

rmnhmtwmJHmrmA  m ■.„.^„l.»y  l.».»fiW.^ 

pamltling  autboritiaa  may  ooMidar  at  a  rakvant 
factor  wbathar  a  proiaa  b  baing  undanahao  to 
IxioS  a  aourca  into  axnplianca  with  a  MACT, 
RACT.  or  otbs  Act  laquimaaoL 


Standard  and  rsaaonaUe  practioss, 
deteimines  if  s  aignm>-«fit  ngt  in<3«ase 
in  repreeentative  actual  «rTnia«in.>t  wiU 
occur  and.  if  so,  whether  the  lesidtant 
air  quaUty  or  AQRV  impacts  are 
acceptable.  See  S7  FR  32322. 

In  addition,  as  discussed  sbove,  for  a 
proposed  project  to  qualify  as  a 
pollution  control  project  tne  peimitting 
agency  must  first  determine  Inst  the 
protect  will  be  environmentaUy 
beneficial.  The  decision-making  process 
should  include  documentatian  of  the 
basis  for  s  finding  that  a  proposed 
poUution  preventian  project  is 
environmentally  beneficial.  The  EPA 
also  solicits  comment  on  the  adequacy 
of  these  procedural  safeguards  and  the 
need  for  any  additional  cr  alternative 
safeguards. 

5.  Emission  Reduction  Credits 

In  general,  certain  pollution  control 
projects  approved  for  an  exclusion  from 
major  NSR  could  result  in  emission 
reductions  which  may  serve  as  NSR 
obets  or  netting  credits.  Under  this 
propoeal,  credit  may  be  given  for  aU  or 
part  of  the  emission  reductions  equal  to 
the  difisrenoe  between  the  pre- 
modification  actual  baseline  emissions 
and  post-modificatian  PTE  for  the 
deceased  poUutant  provided  that  (1) 
the  project  wiU  not  restdt  in  a 
significant  collateral  increase  in  actual 
emissians  of  any  criteris  pollutant  (2) 
the  project  is  stiU  considered 
enviroiunantaUy  beneficial,  and  (3)  aU 
otherwise  appUcahle  criteria  for  the 
aediting  of  such  reductions  are  met 
(e.g.,  quantifiable,  surplus,  permanent 
and  enforceable).  Where  an  excluded 
poUution  control  project  results  in  a 
significant  coUatwal  increase  of  a 
criteria  poUutant  emissions  reduction 
credits  from  the  poUution  control 
project  for  the  controUed  poUutant 
could  stiU  be  granted  provided,  in 
sddition  to  (2)  and  (3)  above,  the  actual 
collateral  increese  is  laduoed  below  the 
spplicafale  significance  level,  through 
either  internal  contemporaneous 
reductions  or  external  o&ets.  However, 
neither  the  oicluton  from  major  NSR 
nor  any  credit  (fiiU  or  partial)  for 
amission  reductions  would  be  available 
where  the  type  or  amount  of  the 
emissions  increese  which  would  result 
from  the  use  of  such  credits  would 
lessen  the  etsvironmental  benefit 
sssocisted  with  the  poUution  control 
project  to  the  point  where  the  project 
woiild  not  have  initiaUy  qualified  for  an 
exclusian. 

The  EPA  solicits  comment  on 
alternative  methods  for  r«lr»il«Htig 
emissions  reduction  ciedtts.  espedaUy 
if  the  NSR  appUcahility  luln  are 
levisad. 
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T.  PmpemdPkmMihAppUcaUlMy 
UmtUUraafPAl) 
Tlw  EPA  today  ffopoa*  ■  IMW 

lOUieM  mMMr  wfaldia  mnca.  if 
mthociBd  by  •  State  In  a  SIP.  may  baa* 
ita  NSR  appOcatUity  oo  a  plantwide 
amiarinna  cap,  taniad  a  plantwida 
apptfa^rtlHy  UmttaBcb  gAL).  So  long 
aa  aoucoa  actSritiaa  do  not  laaolt  In 
■iilaaliaiaatniialharaplaTal  Hia 
aooaa  wiU  nolte  nfe^aci  to  malar  NSR. 
ThaaohmlaiyaoiiTcaiparHlrPAHaa 
amtghttewaid.  flandfala  ^praadi  to 
ilatoi  inlna  whatliar  f  liangai  to  an 
aodattog  najar  iladanay  aooK*  laauU 
in  an  aoiaalaBa  incraaaa.  b  Oo  NSR 


reooldraadily 
lofai 
tafwhatharamodiflcatkaila 
rNS8.d>aBMM« 
knoan  &a(  aa  kos  aa  tta  pint  atoya 
wttklB  ila  atttataoa  c^  na)ar  NSR 
wiB  not  ba  biaand.  PraducHoB  aBita 
I  bo  alattod  and  ato^od.  1 


chaagad  aid  ravampad  wtttool  dalay 
IrooB^orNSR. 

b  adcBliaa,  tta  PAL  npanadi  ahoidd 
IMiwhla  a  Tataabia  tool  far  managing  a 
nuabarirfoAar  ActiaquIiaBMala.  ftm 
InHanra  irnitrfll  niaj  ilan  iarliiili 
Hnaa  that  aUoar  cbangaa  to  ba  made 
wtaoutMggMlugarinarNSRorwMch 

iiiiiKlaltj  I iltiiatii  tbi  riilnni  t'TT 

appraaal,  aa  alloarad  by  Stoto  law  and 
tta  SIP.  In  bet.  tha  EPA  and  &a  State 
of  Oaagoo  bava  baan  woafcing  with  Intel 
to  da«&op  a  NSRAitIa  V  pondt  that 
oaaa  Cka^OD'a  plant  atta  aniiaalnn  Umit 
pftapam,  aalnor  NiMi  pia  appiwal, 
polbtfi*i  |iia»ltkai.  and  aynthatic 
minor  Umila  QD  any  HAP  to  oaate  a 
bodbla  panitt  nndar  titia  V,  m^  NSR. 
and  tha  Stato'a  ptaoonitiuclioa  ia»iaw 
pngiam.  Availafaia  intamatUn 
ragudiag  lUa  pamit  ia  to  &a  pubUc 
dodot  loBitiliad  at  tba  bagfamli^  of  thia 

fa  ahnrt.  EPA  fanaaai  the  PAL  option 


induatiy,  paimitHngwitharltiaaandthe 
an^raiiaatil.  iwhiitlBg  (1)  tncraaaad 
opaatioBal  lleidfaility  and  tiw  aUUty  to 
Biaka  timaiy  changaa  to  aaact  to  manat 
iliaiiiiiiil  CrliMliliilji  iiigaiilliiglliiilaiiil 
of  iiiiilaaliaiialirfiicbaatatianaiy 
•ouioe  will  be  laquiied  to  undeqo 
major  NSR  (thataby  nBminMJng  the 
need  to  aatabliih  a  taaaalina  far  each 
modificaticm.  calculate  the 
mntempoianeoni  Innnaiai  and 

a,  and  determine  whether  tha 


nwrhirinn  TTTim'flhiri  Tmirfimuf  incaaaaa 
laat);  (3)  a  dacneeed  permitting  burden 


far  the  aoaca  and  the  paamltting 
authority:  (4)  an  iaoantive  far  aoQioe 
ownaraand  opavaton  tooaatonxuu  far 
powth  onder  the  cap  by  implemanttog 
polhiWBB  pwrauticn  and  otW 
pdhition  radiiGliaD  ainlogiaa  on 
"«««*«"B  amiaaliaia  unite;  md  (5) 
nduction  of  aome  of  the ''paper" 
amiaatona  in  the  aniBU  raantiy 
aaatlng  addmonal  toam  far  growth  far 
new  ai^  modilled  aouioaa. 

1.  Bad^pound 

Plantwida  amieaiana  Umita  for  NSR 
applicability  hat*  bean  uaad  in  Oiagon 
far  many  iMn  and  hare  been  ntHiiad 
hj  indivwnai  aonroea  ad  a  raaabaf-caae 
faaria^Tba  alato-wida  eppUeaWity 
ay  atom  in  CSnboo.  known  aa  tha  "plant 
alto  amianon  limit  prayara,  baaaa 
m^or  NSR  appUcanBty  OB  an  amiaticn 
Umlt  eat  fee  a«Bb  major  aouiGe  to  the 
StalB.  Whan  tta  pragnm  arlginaiad.  the 
Stela  capped  aoiaeae  at  ^rix  actual 
■niaaiane  laMla.  Naw  aoaraaa  are 
capped  at  tbair  Nat  pandtted  la««L 
Diamg  tha  NSR  Rafam  SiAcommlttee 
daUberatioBa.  lapaaaanlatftvae  ouiu 
aevanl  conumniae  with  opeaaCiOBa  to 
QngoB  MaM  manbata  on  tha 
adnuMfM  of  tha  qratem  far  their  tlima. 
1^  faoMad  on  &e  flaiifaility  atbidMl 
under  the  cap  Old  thair  abtUty  to 
expend  opamliOBa  and  production 
wtthovt  ngnlatoty  laviawi. 

OniingthaNSXRafann   . 
Subrtanmittea  daUbanMoBa.  the  EPA 
alao  deralopad  and  praaentad  a 
wJuntary,  awiica  iperifr  PAL 
approach,  afanllar  to  that  damoBatiatad 
fay  a  Miniiaarila  Maniilbi  tilling  and 
Mnii«  (3M)  bdUty  to  St  Paul. 
Minnaeota.  TUa  permit  eatablidted  a 
PAL  vdticfc  aUowad  3M  to  make  many 
cfamgaa  to  ite  fadUty  without  triggering 
NSR  raviaiw.  The  aouioe'a  heeellne 
■niaaiaBa  were  baaed  OB  a  lavri  that 
waa  lower  than  peat  actual  emlaajtwi* 
but  raflaclad  moot  current  actual 
ainiaaioBa  baaed  CB  cuiiout  oparaliona 
with  new  controla.  Since  the  3M  pennit. 
EPA  nndetttanda  that  other  Statee  (and 
aouicaa)  hava  experimented  with  the 
iatuanoe  of  pan^  with  amiaaioBa  cape 
imdar  EPA'a  exirting  lagnlatiana. 
Additional  infarmalian  on  theae 
approacfaee  ia  rntitained  to  the  docket 
for  thia  propoeaL 

2.  Dsacriptiaa  of  the  PAL  Piopoaal 
Tha  EPA  propoaet  to  revile  the  NSR 

tagulations  to  ulow  Stats*  to  authcrlzs 
PAL  appneche*  on  •  volimtaiy  aource- 
by^aourca  ba^.  Ahhou^  a  *ouice-by- 
aourca  PAL  approach  may  be 
implemented  to  meny  •Hn»H<img  tmHa> 
tha  cuneot  lagntotlnna,  lanral  PAL- 
nlated  iieuaa  an  not  daeily  addiecsed 
by  the  cumnt  regulatiwia,  poUdee,  or 


predicaL  The  EPA  beUevee  that 
lagiilaliiiji  changaa  would  dlow  far 
mora  aeee,  ckiity.  and  certainty  to  tha 
implauiaiilatlon  oif  a  PAL  approadi. 
Aooerdto^,  the  EPA  propoaea  to  define 
PAL  adPAL  maior  modificdian.  See 
pmpoaed  K  Sl.lBSUKDOooO  and 
WdXxxxi).  St.ie«(bX44)  and  (bX45). 
52.21(bX45]  and  (bX4B),  and  B2.34(0. 

Tha  EPA  propoeea  to  dallna 
"idantwide  amilicdjility  UmitaUoa"  aa 
a  fedaially  eiiwiimJile  plantwida 
amiaalnna  UmltatiaB  eatabUahad  far  a 
atationaiy  louiceto  Umit  dia  allotrabla 
emiadooe  of  a  foaica  to  a  level  euch 
that  maiot  NSR  ia  itot  raquiiad  far 
diangM  *ff*i*^w  thd  f  ***^**  limitation. 
f^f  *PT*^**'^^  fflnirr******  iHwitaiai 
miat  be  eetabUahad  to  e  fadenlly 
anfaroeabia  permit  thd  indndea  all 
conditiana  needed  to  make  the 
limitation  practically  aBfcacaabla.  Tfao 
EPA  propoeee  to  define  a  "plantwida 
dniaeiana  Umitatton  maior 
modmnaUon"  aa  any  wniaainna  tacraaae 
over  tb*  PAL.  notwlthalandlng  the 
gnmal  definitian  of  "ma)ar 
monlfiretiiin  " 

The  EPA  nropoaee  to  add  lagulatcay 
pioviaiaBa  mat  (1)  allow  the  uee  of  e 
PAL  far  appUcaUlity  datoEodnetiona  far 
ma^oa  momlicetieiia  lather  dkan  the 
"»<«'<"fl  or  piupoeed  provieionB,  (aee 
pnnoaad  Sf  51.ieS<aXeXi).  91.ie0(uXl) 
and  52.21(xHl)):  (2)  paMorlba  the  beaia 
far  aelabUahiim  a  PAL  and  addittoBal 
PAL  laima  ana  ooadUtona.  (lae 
propoeed  SS  91.16S(aK9Kiii). 
51.160(uX3)  and  5L21(xXS)):  (3) 
daecribe  control  technology  apfdicetlan 
whan  a  aouice  propoeei  e  PAL  major 

Sf  Sl.lBS(aX9)0v).  51.iea<uX4)  and 
5Z.21(xX4));  W  daeolbe  public  notice 
end  '**'— *'"*"i  piuuedmae  far 
tirtahHahtng  a  PAL,  (lae  piopoeed 
H  51.1«S(aK9KU).  Sl.iee(uX2)  an 


and 
52.21(xX2)):  (B)  daecribe  the  proceaa  far 
periodic  TaevafaiatloB  of  a  fhL,  (aee 
pnmoaed  SSSl.lSS(aK9Xv).  Sl.ia6(uXS) 
and  S2.21(xXS));  and  (a)  daecribe 
additional  condltinBa  thd  would  enauie 
a  PAL  nmaina  pratoctive  of  air  quality 
while  providing  OaxibUity  for  aouioa 

OPWUlOSUf  (MA  ptOpOBOd 

SS  51.ieS(eX9Xiv)lA).  Sl.ie6(uX4MJ) 
and  S2.21(xX4Xi)). 

3.  Diecuaaian 

The  EPA  haa  datendned  thd  the 
voluntary  ioun»*pecific  PAL  ia  a 
pndical  method  to  provide  both 
SaxifaiUty  and  reguldaiy  oartainty  to 
many  axiaHng  acuioee,  aa  wail  aa 
banafito  to  peimitilng  enthofitiaa,  while 
naintdnlng  air  (piaUty,  Accordingly, 
tfaa  EPA  today  propoeee  to  leviee  it* 
NSR  ngulatiotta  to  provide  far  thle 
approach  a*  a  vohialaiy  *ouica  q)acillc 
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opUcBi  thd  Statee  may  adi»t  to  their 
SIP. 

The  reniletofy  propocal  alknv*  PAL 
to  be  establiihad  for  existing  major 
itatianan  Bource*  in  PSD  araas,  and  ibr 
propoeed  and  «iri»ting  major  (tatianary 
aourcaa  to  naoattainment  areaa.  to  all 
caaea,  the  EPA  is  propoeing  that  the  PAL 
be  established  tluough  a  public 
participation  process  consistent  with 
the  requiiemants  at  40  CFR  51.161.  and 
with  a  puUic  comment  period  of  d  least 
30  deys.  See  propoeed 
$$  51.165(a)(9Kii).  51.16e(uU2)  and 
S2.21(x){2). 

The  EPA  omaidated  a  number  of 
regulatory  options  addreaaing  new  and 
existing  sources  to  both  areas  and  is 
requesting  comment  on  emissions  levels 
for  PAL  fw  both  areas.  The  EPA  believes 
thd  the  propoeed  PAL  regulatory 
provisioos  ofier  the  beet  approach  for 
both  propoaad  and  existing  major 
stationary  sources  located  to 
nonattainrnent  areas  and  existing  major 
stationary  sources  m  attainment/ 
unclessifiable  areas.  In  PSD  areas,  the 
"Clean  Facility"  exclusion  oSra*  the 
best  flsKibility  for  new  major  statiooary 
sources.  Certainly,  when  a  bcility 
catmot  exercise  the  cleen  facility 
excluaioa  either  beceuse  its  permit  is 
older  than  10  yeera  or  beceuse  a  diange 
is  not  consistant  with  the  PSD  permit, 
it  will  have  historic  amiaaians  of  at  least 
2  years  ujxm  which  to  establish  a  PAL. 

A  permittmg  authority  may  choose  to 
adopt  an  area-wide  PAL  approach, 
rather  than  a  voluntary  source-spediic 
approach,  so  that  all  major  sources  to 
the  entire  area,  desigiuited  aa 
nonattaiiunent  or  attainment/ 
unclassifiable  for  a  given  p^utant 
would  have  a  PAL.  Aree-wide  PAL 
approaches  would  be  options  for  States 
and  not  mandatory  for  any  area  under 
this  proposal.  The  EPA  seeks  comment 
on  aree-wide  PAL  approaches  in  light  of 
the  source  specific  voluntary  criteria  in 
this  proposal  end  requests  comment  on 
other  criteria  or  mlm'TniiTn  requirements 
for  area-wide  PAL  approaches.  The  EPA 
also  seeks  comment  on  whether  States 
adopting  an  area-wide  PAL  system 
should  be  allowed  to  establidi  PAL  at 
levels  higher  than  actual  emission*. 

The  EPA  proposes  that  once  a  PAL's 
is  established  for  a  facility,  the  source 
may  make  any  physical  or  operational 
cfauigBS  at  the  bdlity  as  long  a*  its 
emisainns  remain  under  the  PAL.  Under 
the  proposal,  for  a  source  to  incieaae 
emissions  over  its  PAL.  whether  or  not 
to  cormection  with  a  physical  or 
opantiooal  change,  it  must  first  undergo 
m^orNSR.  The  EPA  proposes  to 
provide  that  emissions  levels  set  by  the 
PAL  iruiy  be  reevaluated  periodically, 
consistent  with  the  title  V  permitting 


and  pubUc  partidpdtoa  piooaaa,  to 
review  tha  iHed  fatiwidOBa.  The  EPA 
alao  propoeea  toiaqnira  thd  the  PAL 
must  be  faderally  and  practicably 
aofarcaabla  and  thamfare  mud  be 
inonporatad  into  federally  enforceable 
permits  '^"»»T*"'ng  compliance  methods 

and  mtmltcirJM  iwrnij^^g^^mtr 

o.  PAL  LevaS.  The  EPA  propoeea  that 
a  PAL  be  beaad  im  plantwida  achial 
amisainns.  inrliiiUng  .  i«.».i..Kl^  * 

openting  margto  laaa  than  tha 
applicable  significant  wmj— jnni  rate,  far 
exiating  aouroea  or  on  a  level 
establidwd  pursuant  to  recant  (withto 
the  preceding  5  years)  major 
nooattaiimiem  NSR  y/ben  the  aouroe- 
wide  levels  were  complataly  oBnt  and 
relied  upon  to  an  EPA-approved 
attainment  demonstratian.  See  propoeed 
§$Sl.ie5(aH9Miii),  51.166(u)(3)  and 
S2.21(x)(3),  The  EPA  requesU  conunenl 
on  alternatives  for  eatahlishing  a  PAL, 
including  (1)  Actual  wmisaions,  as 
defined  to  wdsting  S51.166(b)(21)(ii); 
(2)  actual  eraisstons,  as  defined  m 
proposed  $  51.166(b)(21)(il);  (3)  actual 
amisdnnB  with  tha  addition  of  an 
operating  margto  graatar  toan  the 
appUcable  significant  emisdons  rate:  (4] 
for  a  new  stationary  source,  limits 
established  pursuant  to  review  of  the 
entire  facility  under  PSO,  and  (5)  far 
noiuttainment  pollutants  (to 
nonattairunent  areas),  any  emisdons 
level  completely  offset  and  relied  upon 
to  an  EPA-approved  State  attairunent 
demonstration  plan,  even  when  the 
souica  has  not  recently  received  a  major 
NSR  permit. 

b.  Options  for  Pennitting  Authorities. 
The  proposal  would  incorporate  the 
PAL  approach  into  the  NSR  rules  by 
adopting  new  PAL  provisions  in 
§§  51.165.  51.166.  and  52.21.  A  number 
of  new  provisions  have  been  developed 
to  specify  the  requiremoitB  of  using  a 
PAL  approach,  llie  EPA  requests 
comments  on  these  provlsioru  vriiicii 
are  described  to  more  detail  below. 

The  propoeed  rule*  allow  the  use  of 
a  PAL  far  NSR  applicability  to  lieu  of 
the  applicability  provisions  in  $  52.21. 
See  proposed  §5Z.21(x).  Similarly. 
revisions  to  SS  51.165  and  51.166  are 
propoeed  to  provide  an  alternative 
applicability  approach  that  Statea  may 
adopt  toto  SIP  to  facilitate  use  of 
voluntary  source-specific  PAL.  See 
proposed  SS  51.165(a)(9)  and  S1.166[u). 
Under  the  proposed  PAL  rules.  States 
may  choose  to  adopt  or  accept 
delegation  of  PAL  approaches  to  apply 
at  sources  only  in  lieu  of  otherwise 
applicable  major  NSR  applicability 
rules,  or  to  apply  in  lieu  of  both  major 
and  mtoor  NSR  requirements.  When 
adopting  the  PAL  approach.  States  iruy 
chooee  to  thair  SlPa  or  dalagation 


to  adopt  the  PAL  < 
OB  a  Hmitad  baai*.  Par  t 
may  cfaoaaa  to  ado^  dw  PA 
OBJ^  to  attainmeBtJ 
only  to  nooattdamait  areas,  far 
spwified  source  catogorias.  or  only  far 
oeitato  pollutants  to  theae  area*.  Siataa 
may  alao  chooee  to  allow  the  PAL 
approadi  only  far  aouroas  with  a  rac<wd 
or  exiating  emiaaiona  or  normal 
operatians  for  at  least  2  years,  to  order 
to  eetablish  a  PAL  baaed  on  historicd 
actual  emisdons. 

c.  Choqges  Under  tht  PAL  Approach. 
The  EPA  requests  comment  ooeevaid 
possible  scenarios  tovolving  changaa 
under  the  PAL  approach.  First,  under 
this  proposal,  fadlitiea  that  wiah  to 
iiuaaaae  source-wide  ""'H'-nt  over  tha 
PAL  would  trigger  major  NSR.  See 
proposed  5S51.165(a)(9KivXB), 
S1.166(u)(4)(u)  and  S2.21(xX4XU).  to 
some  iiutancas.  the  increaae  %vil]  raault 
from  the  addition  of  a  new  unit  or 
physical  or  operational  charsge  to  an 
existrng  unit.  Clearly,  the  units 
associated  with  the  increase  would  be 
revie%ved  for  control  technology.  BACT 
or  LAER.  air  quality  impact  modeling, 
and  emissions  ofibets,  if  applicable. 
However,  the  EPA  raises  for 
consideration  the  situation  where  a 
source  may  wish  to  tocrease  timimainna 
above  the  PAL  as  a  result  of  an  increaae 
to  an  overall  plant  production  rate,  to 
this  case,  it  may  not  be  obvious  whidh 
units  would  have  to  apply  BACT  or 
LAER.  Aa  proposed,  a  PAL  major 
modification  would  require  BACT  or 
LAER  for  each  pollutant  limited  by  the 
PAL  which  will  be  tocreeaed.  Thus. 
BACT  or  LAER  would  apply  to  each 
emisdons  unit  that  contributes  to  the 
emisdons  tocrease  that  occurs  above  the 
latest  PAL.  Id. 

The  EPA  requests  conunent  on  how  to 
q>ply  the  major  NSR  requirements  to 
emisdons  increases  that  are  not  directly 
aaaodated  with  a  particular 
modification  or  pfaysicd  change  to  an 
emiadons  unit.  Major  NSR  could  be 
applied  to:  (1)  all  modifications  that 
have  occurred  under  the  PAL:  (2)  all 
modifications  that  have  occurred  tmder 
the  PAL  since  the  last  PAL  renewd:  (3) 
all  modifications  that  have  occurred 
under  the  PAL  in  the  last  5  years:  (4) 
only  those  modifications  that  can  be 
associated  with  the  increase,  aa 
proposed  by  the  source,  or  (5)  the  entire 
facility  and  BACT  or  LAER  can  apply 
where  most  appropriate,  i.e.  any 
mxxmtrolled  units  or  the  less  controlled 
units. 

to  light  of  the  benefits  offered  by  this 
approach  and  the  ability  of  the  Statea  to 
impoae  control  technology  requirements 
to  SIP,  the  EPA  requests  comment  on 
wfaeUier  to  ra<iuiie.  for  all  new  units 
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vrtiich  nat  out  of  main  NSR  or  far  all 
Mw  oidti  iddad  undar  a  PAL.  thit 
StatM  mnat  impoaa  aooa  Wval  of 
ooBtrol  tadmokigy,  or  liiiillarty  wfaatbai 
to  raqidra  In  tlw  Faiisal  noublfcBa  th« 
apitUcatioD  of  a  paiticular  wval  of 
oontKil  tachnology. 

d.  Pbatwidt  AppUcobitOv  Uxaitatkm 
Hamw  and  AdfiiOamnt*.  lin  PAL. 
once  incliuiad  in  a  pannit,  ma;  b* 
adftuted  for  a  number  of  reaaona, 
Induatry,  regtilatonr  agancies,  and  Uta 
public  need  to  underatand  wbat 
adjuatmanta  to  a  PAL  may  be  naoaaaaiy, 
botb  on  an  immediale  baais  and  during 
some  periodic  review  cycle.  Tba  EPA 
tequesta  comment  on  «diy,  how,  and 
wban  a  PAL  should  be  lowered  or 
liM  iiieaiiil  without  baij>g  lubject  to  major 
NSR.  The  need  for  adjtutmoita  would 
aiiae,  for  example,  (1)  Where  technical 
errors  have  been  made,  or  technical 
improvements  have  become  available 
with  regard  to  calnilating  past  actual 
■■mi««in«»«  or  potential  emiaaiana  or 
emIsKlons  ft^an;  (2)  vrbea  new 
reouiramaiila  apply  to  the  PAL 
poUuiant.  such  sa  RACT  or  other  SIP- 
requind  reductlonai>;  (3)  to  account  for 
the  generatian  of  o%ets  or  permanent 
shutdowns  where  the  Slate  has  the 
authority  to  ramove  permanent 
shutdowns  bfxa  the  emissions 
inventory  after  a  certain  time  period;  (4) 
when  any  changes  (though  consistent 
with  the  PAL)  might  cause  or  coidiibute 
to  a  violation  of  any  NAAQS  or  PSD 
iiuaemeni  or  would  have  an  adverse 
impact  on  air  quality  raleted  vahiee:  and 
(5)  during  periodic  review,  conaistent 
with  the  title  V  permit  renewal  process 
of  the  appropriateness  of  emissions 
levels  set  in  die  PAL  A  concain  was 
raised  in  the  NSR  Kaform  Subcommittee 
discussions  about  the  uncertainty  that 
results  from  the  State  review  and 
renewal  of  the  PAL  as  well  as  any 
authority  to  adjust  the  PAL.  It  has  been 
recognized  that  sources  will  want  to 
maximize  the  room  for  growth  under  a 
PAL.  U  there  are  too  frequent 
opporttmities  for  a  downward 
adjustment  to  the  PAL,  a  source  may  be 
reluctant  to  accept  s  PAL  for  feai  of 
losing  allowable  emissions  through  the 
State's  ability  to  make  adjustments. 

This  proposal  requires  adjustments  to 
the  PAL  to  Incorporate  new  applicable 
raquirsoients.  See  propoeed 
${S1185(b)(9)(v),  S1.16e(u)(5)  and 
52.21(x)(5).  Nothing  in  this  proposal 


"bdwioai  nducdom  o(HAP  to  inaM  MACT  K 
-imlfg^fnT  iiAfa  andw  a  PAL  would  iMimfly  not 
oMMiiUI*  ■  Awuwaid  adJujtziMnt  to  dM  PAL 
bKuM  HU  PAL  ii  not  dmiipiS  to  limit  HAP. 
lIuweiM.tfMACT  raductioos  «n  nliod  on  io  tlu 
SV  (fc$^  VCK  nductiofM  in  acxuttaiomnot  anas 
uaad  far  WPP  or  analnmam  damonstmtlooa)  than 
ItePALaa 


raevents  tba  State'a  PAL  piu^nm  fttmi 
being  men  atiingent  by  leqi^briiig 
adjustments  in  oUmi  drcumstancas 
sudi  as  thoee  described  above.  In 
additiao,  the  EPA  solicits  commeots  on 
the  need  far  a  apaoific  proviaion  that 
would  raquire  the  PAL  to  be  adjusted  at 
any  time  to  addreaa  any  techniol  errors 
in  thfl  emiaaiana  calculations  and  other 
natmit  deficiencies  when  discovered  by 
either  the  source  owner  or  operator  or 
the  pemiittiDg  authority  after  the  permit 
has  been  issued. 

e.  Plant¥rida  Applicability  UmJtationt 
in  Serious  and  Above  Nonattaimment 
Areas.  The  EPA  also  solicits  comment 
on  how  a  PAL  will  comply  with  section 
182(c)  and  (e)  of  the  Act  which  contains 
special  provislona  far  modifications  to 
major  aouroea  in  aerlbus,  severe  and 
extreme  ozone  nonattainment  areas.  For 
serious  and  severe  nonattainment  areas, 
dapeading  on  the  baaallne  used  to 
establish  a  PAL.  a  PAL  may  effectively 
assure  dial  sources  do  not  increase 
emissions  (thereby  changes  under  the 
PAL  would  not  trigger  these  special 
provisions).  This  is  because  the  PAL  in 
an  ozone  nonattainment  area  would  in 
moat  casea  be  baaed  on  actual  emiaaiona 
of  the  source  and  require  any  increase 
over  the  PAL  to  be  subject  to  major  NSR 
with  DO  allowance  for  de  minimis 
emiaaian  inoaaaes  over  the  PAl.  Thtis, 
with  theee  stipulations,  the  de  minimis 
emissions  rate  (25  tpy)  under  section 
182(c)(6)  of  the  Act  could  not  be 
exceeded  without  triggering  major  NSR. 
In  extremtft>zane  nonattainment  areas, 
section  182(e)(2)  of  the  Act  requires 
major  NSR  for  "any  increase"  at  any 
discrete  operation  or  unit.  In  such  areas 
a  PAL  may  be  problematic  because  it 
could  allow  for  an  increase  at  an 
emissions  unit  by  a  change  under  a 
PAL,  although  there  would  be  no 
mnisalnns  increase  of  the  source's  PAL. 
The  provisions  of  section  182(e)(2)  - 
appear  to  allow  for  a  PAL  provided  that 
any  incroaae  at  an  emissions  unit  would 
impoae  a  LAER  amissions  limit  on  that 
unit  and  the  unit's  increase  in  emi^ions 
would  have  to  be  "internally  otbet" 
within  the  source,  which  is  in  efiisct  a 
1.3  to  1  internal  "netting"  transaction. 
Thus  a  PAL  in  an  extreme 
nonattainment  area  may  have  to  be  a 
"declining  value"  cap  reducing  at  a  rate 
that  ensures  sufficient  "internal  o%ets" 
are  undertaken  to  fulfill  the 
requirements  of  section  182(e)(2)  of  the 
Act.  The  EPA  welcomes  additional 
comment  on  how  a  PAL  may  compori 
with  the  statutory  requirements  for 
modifications  to  major  sources  in  these 
ozone  nonattainment  areas. 

/.  Air  Quality  Changes.  Certain 
changes  under  the  PAL,  such  as  (flanges 
in  e^ctive  stack  parameters,  can 


change  a  aouica's  impact  ara*.  and  mnal 
be  aaaeased  to  damonstrate  protection  of 
NAAQS,  increments,  and  AQRV.  See 
propoeed  S851.165(a)(9Miv)(A), 
S1.166(u)(4)(i)  and  5Z.21(x)(4)(i).  Tbe 
EPA  requests  commtnt  on  «dien 
modeling  or  other  types  of  ambient 
impact  assessments  should  be  required 
for  changes  occurring  under  a  PAL. 
Comments  may  also  address  the 
usefiilneas  of  aodating  guidance  on 
similar  iacuaa  (aee  e.g..  )une  28, 1M9 
Federal  Kaglelar  Notice  addreasing 
CMA  (S4  FR  27274}  and  the  Emissions 
Trading  Policy  Slatament  (51  FR 
43814)),  and  what  ahould  be  done  to 
protect  AQRV  in  Class  I  areas. 

G.  Actual-to-future-actual  Methodology 

As  previously  discussed,  the  EPA 
explicitly  limited  the  scope  of  the 
WEPCO  mlemddng  to  one  Bourt» 
category,  i.e.,  electric  utiUty  steam 
generating  units.  In  the  final  rule, 
however,  the  EPA  indicated  that  it 
would  "consider  the  deairability  of 
adopting  for  other  source  categories  the 
changes  to  the  methodology  for 
dotermining  whether  a  source  diange 
conatitutes  a  modification"  in  a 
subaequent  rulemaking.  See  57  FR 
32333.  In  previous  sections,  the  EPA 
discusses  its  proposals  to  adopt  a  new 
pollution  control  project  exclusion 
applicable  to  all  source  categories  and  to 
replace  its  existing  baseline  legulations 
with  a  new  provision,  again  applicable 
to  all  aourca  categories.  There  remains 
thel^uestion  of  the  "future-actual" 
methodology  which  allows  a  utiUty  to 
use  a  prediction  of  its  post-change 
actual  emisaions — excluding  any 
increases  in  utilization  caused  by 
demand  growth — to  determine  whether 
the  change  at  issue  will  incraese 
emissions  over  baseline  levels. 

The  WEPCO  rule  Was  challenged  by 
both  industry  and  environmental 
petitioners.  'These  cballengea  included  a 
demand  from  some  industries  that  EPA 
expand  the  WEPCO  rule  to  all  source 
categories  and  a  demand  from  an 
environmental  group  that  EPA  abandon 
the  rule  or  at  least  the  demand  growth 
exclusion.  This  litigation  is  now 
inactive  pending  the  outcome  of  this 
rulemaking.  Today,  EPA  proposes  to 
allow  use  of  the  future-actual 
methodology  for  all  source  categories.^ 
See  proposed  §S  51.165(a)(lKxii)(F), 
51.166(b)(Zl)(vi),  52.21(b)(21Kvi)  and 
52.24(f). 

As  discussed  in  section  II.A.  of  this 
preamble,  EPA  proposes  that  States  be 
given  the  choice  of  whether  to  retain  in 
their  SIP  the  current  actual-to-potential 
test,  or  to  adopt  the  actual-to-actual  test 
for  all  source  categories.  Although  EPA 
is  also  prtipoaing  the  actual-to  future 
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actual  test  for  tha  Federal  permitting 
fttupna  in  lieu  of  the  current  actual-to- 
pntmtial  test,  EPA  aolidts  comments  on 
whatfaar  to  retain  the  actual-to-potential 
teat,  in  addiUoai,  EPA  aoUdta  conuiflnts 
on  wfaolfaar  to  leave  the  scope  of  tha 
fatun  actual  methodology  the  same — 
available  onhr  far  utili^  units  or 
elimimtlng  the  methodology 
completely."  In  addition,  in  regard  to 
uas  of  a  futura  actual  methodology,  the 
EPA  solicits  cnrnmant  on  what  dSanges 
if  anyahould  be  made  to  the  demand 
growth  exclusion  and  the  5-year 
tracking  requirement 

1.  Background 

As  noted,  the  WEPCO  rule  in  EPA's 
regulations  preeaflied  a  new 
methodology  far  determining  wbalfaer  a 
physical  or  operatianal  change  woiUd 
Tendt  in  a  «ignH»«-«in  imaeaae  in 
emissions  and  therefore  constitute  a 
major  modification.  The  rule  provided 
that  the  post-change  emissions  level  of 
a  utility  unit  would  be  calculated  using 
a  pR^octian  of  the  unit's  "liiture  actual" 
amisainna  The  rule  was  limited  to 
existing  electric  utility  steam  generating 
unite  and  did  not  apply  to  the  addition 
of  a  naw  unit  or  the  replacement  of  an 
existing  uniL» 

Pumiant  to  tba  WEPCO  rule,  the 
liituTe  actual  projection  is  the  product  of 
(1)  tha  hourly  —"'««<""*  rate,  which  is 
bnad  on  tha  unit's  physical  and 
operational  capabillUai  fallowing  the 
change  and  taking  into  account  federally 
enfarcaabia  oparMloiul  rastrictians  that 
would  afbct  me  hourly  *"'**' ""t  rate 
following  the  change;  and  (2)  projected 
capacity  utilization,  whldi  is  based  on 
both  the  unit's  historical  annual 
utilizatlaa  and  all  available  information 
ragarding  the  unit'a  likely  poat-cfaange 
capacity  utilization.  See  57  FR  32323.'' 
To  guard  against  the  possibility  that 
significant  unreviewed  increases  in 


MThia  diacuaaioa  of  tha  lua  of  tba  fDtiu»«ctual 
amiutAoioty  aa  an  appUoahlttty  taat  U  aafiacata 
froiD  tha  propoiad  naa  of  tba  mathodolofjr  to 
projacf  amiaainn  Inoaaaaa  frm  pollotioa  coelxal 
protacu  In  lactlaa  njB. 

^A  unit  la  mnaidarad  raplacad  if  It  wqnid 
coDatituta  a  raconitnictad  onit  witbia  Ilia  iiiaaiilin 
or40<7RaaU  (tha  NSPS  taat  tor 
"laoooatTuctkn"}.  Tha  EPA  laaanead  that  ainca 
thara  ia  no  ralnul  apanHni  hiatory  br  whoUy 
now  unita  and  nplacad  natta.  It  Ij  Dot  poaaibla  to 
raaaonahly  pnfact  poal-ohaaga  utilixatioa  ftv  thaaa 
uBila.  and  hanoa,  thadr  fatun  laval  of 
"laiMMaiilafUa  anBiial  emiaaingw  "  Par  odur 
rhangaa.  paat  opawltllg  biatory  and  olhar  raiavaot 
tnfamatioa  providaa  a  faaaia  fbr  naaoQabla 
profacttoDA.  S«a  57  Fit  32323. 

^  Id  prolactins  futura  utillnlian  and  amiaalaiia 
factan,  Iha  narmHtlns  autixvity  may  mnaiiiar  tha 
coopany'l  p'^t**™'  opafatlnnal  data,  its  own 
lapiannlalliini,  HUi^  with  Padaial,  Stalo  or  local 
lagulatory  authcatllaa.  and  oompUaoca  plana 
dnalopad  ondar  tala  V  ottha  Act  Saa  97  PS 
II3I3.  loolnola  la. 


actual  amlaainns  would  occur  imder  this 
methodology,  the  EPA  provided  in  ita 
final  ragtilaHons  that  any  utility  which 
uaas  die  "lepraaentative  actual  aimual 
emiaaioBS"  mathodology  to  determine 
that  it  is  not  subject  to  NSR  must  submit 
annually  far  5  years  after  the  change 
sufficient  records  to  demonstrate  that 
the  change  has  not  resulted  in  an 
emissions  increese  over  the  >vi««Hn« 
levels.  See  57  FR  32325.  To  meet  this 
requirement,  utilities  can  use 
continuous  emissions  monitoring  data, 
operational  levels,  foel  usage  data, 
aource  test  results,  ca  any  other  readily 
available  data  of  suffident  accuracy  for 
the  purpoee  of  documenting  a  imit's 
post-change  actual  annual  emissions, 
Where  the  change  tioea  not  increase  the 
unit's  emissions  factor,  the  utility  may 
submit  annual  utilization  data,  rather 
than  emissions  data,  as  a  method  of 
tradLiug  post-change  emissions  Id.  If. 
during  the  required  5-yaar  tracking 
period,  the  unit's  post-change  actual 
emissions  exceed  its  pre-change 
baaeline  level,  the  unit  is  then  subject  to 
NSR.  Emissitms  ibcreasas  which  occur 
after  the  required  5-year  tracking  period 
are  presumed  not  to  be  related  to  the 
earlier  change." 

Ax  diacusaed.  the  NSR  regulatory 
provisions  require  that  the  physical  or 
operational  change  must  "resiilt  in"  an 
increase  in  actual  emiasions  in  order  to 
consider  that  change  to  be  a 
modification.  See  also  the  discussion  of 
the  term  "modification"  in  section  ILB. 
of  this  preamble.  In  other  wonls,  NSR 
will  not  apply  unless  there  is  a  causal 
link  between  the  proposed  change  and 
any  poat-chaaga  irxaeese  in  amissions. 
In  the  WEPCO  rule.  EPA  clarified  this 
proviaion  in  the  context  of 
modificatiims  at  electric  utiUty 
generating  imita  to  exclude  increasea 
due  to  "independent  factors"  such  as 
demand  growth.  The  EPA  stated  that: 

wfaare  projected  increased  operatioQi  aze  in 
rMponte  to  an  independent  fiKtor,  such  as 
dsasand  gnnvth,  which  would  have  oocuzrad 
and  sllKtsd  tha  imit's  opetattODS  during  the 
lepnaaotativa  baaeline  period  even  in  the 
absence  of  the  physical  or  operational 
change,  the  increased  opeistloDS  cannot  be 
said  to  result  from  the  cban^  and  tharefote 
may  be  excluded  from  the  projectioo  of  the 
unlf  i  future  actus!  emissioas.  Coovanely, 
where  the  inaease  could  have  occurred 
during  the  representative  beaeline  period  but 
fbr  the  physical  or  opentiona]  change,  that 
change  will  be  deenud  to  have  resulted  in 
theinc 


Thus,  tha  promulgated  regiUatoty 
provistco  excluded  bom  the  «»lnilatinf» 
of  fature  wmlsaifis: 


faUowlng 


^  Tha  pennlttlns  authority  may  laquin  a  lonfar 
period.  Dot  to  axcaad  10  yaara,  whara  it  datannioaa 
tlut  DO  period  within  tha  fiial  S  yean  fiollowing  tha 
dusse  ia  repfeeaiilellre  of  nocmei  aouita 
oparaliona.  57  FR  32325. 


that  portiao  of  tile  unit's  emia 
the  diasge  that  could  have  bean 
anmmnindalad  during  tba  rapnaa 
haeellne  period  and  Is  atnibntebteloan 
tncreaM  in  pi^sclad  canadty  utilisation  at 
the  unit  that  is  uarelalsd  to  the  particular 
change,  inchidinc  any  toaeaaad  utiliatkin 
due  to  the  nie  ofelectricity  <*— r^n^  powth 
far  die  adlity  systam  aa  a  wbola. 

See.  e.c^existing  $  S1.186(bK32Kii). 

Tlia  EPA  Bxplainwd  that  this  proviaian 
allows  demand  growth  to  be  aicluded 
from  the  calculation  of  future  emisaiims 
only  "to  the  extent  it — and  not  the 
physical  or  operational  diange — is  the 
cause  of  the  emissions  increaae."  See  57 
FR  32327.  On  the  other  hand,  any 
emissions  increases  attributable  to  a 
physical  or  operational  change  that 
"significantly  alters  the  efficiency  of  the 
plant  •  •  '  must  be  included  in  the 
post-diange  emissions  calculatiooa." 
See  57  FR  32327.  Thus,  die  question  of 
exdusian  of  independent  factors,  such 
»*  system-wide  demand  powth.  is  "a 
question  of  fact  which  muat  be  resolved 
on  a  caae-by-case  basis  snd  is  dependent 
on  the  individual  facts  and 
drcumstancas  of  tha  change  at  iaaue." 
Id. 

2.  Limitation  of  the  WEPOO  Rule  to  One 
Source  Category 

The  EPA  indicated  in  the  WEPOO  rule 
that  it  had  "high  confidence"  that  a 
vrori:able  "foture-actual"  methodology    ' 
could  be  lieveloped  for  the  utility 
industry  fbr  all  changes  that  did  ntit 
involve  amatructitm  of  a  new  unit  or 
tha  replacement  of  an  existing  unit.  See 
57  FR  32333.  Specifically,  the  ETA 
pointed  to  several  factore,  including  (1) 
a  limited  and  technologically 
hosnogeneous  source  popul^ian;  (2) 
ovosight  by  State  I>ublic  Utility 
Commissions  that  typically  evaluate 
utility  growth  and  utilizatlaa 
projections;  and  (3)  requirements  in  tide 
IV  of  the  Act  that  mandate  continuoos 
emissions  monitors  (CEM)  or  other 
highly  actnuate  methods  far  racotdiag 
aerial  emissions,  as  well  as  special 
reporting  requirBments.  In  EPA's 
judgment,  these  fsctors  meant  that 
peimitting  authorities  could  make 
independent  assessments  of  tha  likely 
post-diange  emissions  and  utilization 
rates  of  utUity  emissions  units,  and 
could  track  these  predictions  for  the 
relevant  period  to  ensure  that  the  utility 
did  not  exceed  its  predicted  level  of 
emisaions. 

The  EPA  continues  to  view  these 
charactarizatioos  as  generally  accurate. 
Thara  an  a  relatively  limited  number  of 
electric  utility  installations  and,  due  to 
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title  [V  md  aflm  ragulototy  prognnu, 
ibe  EPA  and  State  and  local  peradtting 
authoritias  have  extenaiTe  infonnatlon 
on  IIm  type,  fuel,  size,  and  otlxr 
diancteristics  o{  the  electzic  generating 
units  in  i^Mntioa.  Moat  o(  the  utilities 
operating  these  units  are  subiect  to 
legulatmy  oversigbt  by  a  Stats  PoUic 
UUlity  Conuniasion  (PUC)  which 
ramlarly  reviews  growth  patterns  snd 
umity  BtiBlegiae  lot  mealing  future 
electrical  demand.  Finally,  as  a  result  of 
title  IV.  most  large  utility  tmits  are  now, 
m  will  be  shortly,  using  CEM  to 
demonstrate  continuous  conipliance 
with  many  of  the  Federal  and  State 
requirements  applicable  to  their  units. 
Similarly,  the  EPA  expects  diat  most 
major  sourcee  in  the  country  will  be 
upgrading  their  monitoring  and 
reporting  capabilities  due  to  the  Act's 
monitoring  and  title  V  operating  permit 
programs.  Thus,  these  sources  should 
also  be  able  to  provide  the  necessary 
documentation  of  their  compliance  with 
a  post-change  emiiislotn  pradictiaa. 

However,  utilities  remain  the  only 
source  category  where  projections  of 
demand  and  bdUty  utilization  are 
typically  assessed  by  an  independent 
regulatory  agency  (the  State  PUC]  and 
are  available  to  the  public.  Because  of 
this,  permitting  authoritias  should  be 
able  to  find  Indspoident  data  and 
assessments  regarding  current 
operatians  and  costs  for  the  utility  unit 
subject  to  the  change  as  well  as 
projected  data  for  the  unit  after  the 
chmge.  Similarly,  the  PUC  should  have 
made  an  assessment  of  future  demand 
growth  and  utiUty  plans  to  meet  this 
increased  demand  so  a  permitting 
authority  should  be  able  to  secure 
independent  corroboration  of  utility 
claims  in  this  area  as  well.  Because  this 
kind  of  information  is  typically  not 
available  for  other  source  categories,  the 
EPA  is  concerned  about  the  basis 
permitting  authorities  would  have  to 
review  projections  for  other  source 
categories. 

On  the  other  harul.  the  5-yeer  tracking 
provision  that  was  adopted  in  the  final 
WSPCO  rule  makes  the  accuracy  of  the 
future  pn^ection  subject  to  a  safeguard 
that  should  guarantee  the  accuracy  of 
the  prediction  for  at  least  5  years.  This 
tracking  period  may  be  ejdnided  to  10 
years  wdiere  the  permitting  authority  is 
concerned  that  the  first  5  years  will  not 
be  representative  of  normal  source 
operation.  See.  e.g.,  existing 
$  S1.166(b)(2lXv).  Even  after  this  time 
period,  the  permitting  authority  may 
still  consider  whether  a  particular 
increase  is  "caused"  by  the  change  and 
thus  results  in  an  emissions  increase 
subjecting  the  originai  change  to  major 
NSR.  See  57  FR  32326.  In  proposing  to 


eiqiand  ttaa  "future  actual"  methodology 
to  all  source  catsgotias,  the  EPA  also 
solicits  ccmmant  en  the  adequacy  of 
these  aabfpMida  and  wbediac  the 
"bitui»«clual"  metliodology  diould 
either  be  retained  only  for  the  electric 
utilities,  or  be  eliminated  entirely. 

3.  Issues  Regarding  the  "Future-actual" 
Methodology 
The  EPA  seeks  comment  on  two 

rdfic  parts  of  tba  WEPOO  rule.  First, 
EPA  solicits  oumnoit  on  whether  a 
demand  growth  exclusion  should  be 
included,  with  or  without  rhangea 
Second,  the  EPA  solicits  comment  on 
whether  the  5-year  reporting  provision 
is  woddng  as  intended  and  woethar  it 
shouldbe  changed  In  any  way. 

As  discussed,  the  WEPCO  rule 
tequirsa  the  panaitting  authority  to 
exclude  ban  the  post-changs  amissions 
estimate,  any  iiuaease  in  utilization  that 
is  tmrslatad  to  the  particular  change, 
"including  any  increased  utiliration  due 
to  the  rate  of  electricity  demand  grovvth 
for  the  utility  system  as  a  whole."  While 
this  provision  "does  not  amount  to  a  par 
ae  exclusion  of  demand  growrth  6xun  the 
emissions  increase  calculation"  (57  FR 
32327),  it  may  create  confusion  outside 
the  utility  area  as  to  when  demand 
growth  increases  may  be  excluded. 

The  WBPCO  preamble  is  very  clear 
that  any  increases  at  a  unit  that  result 
from  a  change  that  significantly  aSacts 
the  efficiency  of  the  unit  must  be 
included  in  the  calculation  of  future 
actual  emissions,  although  EPA 
declined  to  create  a  presumption  that 
every  emissions  increase  that  follows  a 
change  in  efficiency  (at  an  utility 
electric  generating  unit)  is  inextricably 
linked  to  die  efficiency  change.  Id. 
Indeed,  vdiere  the  proposed  change  will 
Increase  reliability,  lower  operating 
costs,  or  improve  other  operational 
diaracteristics  of  the  utdt.  increases  in 
utilization  that  are  projected  to  follow 
can  and  should  be  attributable  to  the 
change.  These  factors  are  the  veiy 
factors  that  utilities  use  to  order  the 
production  dispatch  of  the  various  units 
in  the  system.  The  EPA  believes  that 
this  approach  has  proven  to  be  eHective 
in  diattnguiafaing  between  demand 
growth  ati  other  factors  that  result  in 
load  shifting  for  utilities.  Comment  is 
requested  on  the  experience  to  date  with 
the  use  of  the  WEPCO  demand  growth 
exclusion. 

Moreover,  it  is  clear  for  other  source 
categories  that  predictions  of  future 
demand  and  its  impact  on  individiul 
onissions  units  are  far  more 
complicated  and  uncertain.  For 
consumer-driven  industries,  for 
instance,  demand  varies  and 
presumptions  regarding  its  sixe  and 


souToe  would  be  more  spacidative  than 
in  the  utility  industry.  In  moat 
industries,  the  prediction  of  fiitui*- 
actual  emisaions  would  be  Ml  to  the 
pennltting  authority  for  a  caao  by-case 
determination  of  woether  the  propoaed 
change  trill  causa  any  increase  in 
nmi.rif.ii«  or  wfasther  all  or  part  of  any 
projected  increeses  will  be  caused  by 
independent  factors.  For  this  reason, 
EPA  seeks  specific  comm«tts  on 
whether  the  demand  growth  exclusion 
should  be  (1)  expandml  to  all  source 
categories.  (Z)  retained  only  for  the 
electric  utility  sector,  or  (3)  elimiturted 
Cor  all  industries. 

In  addition,  the  EPA  solicits  commant 
on  the  5-year  tradung  requirement 
which  mandates  that  permitting 
authorities  track  projectioiu  of  foture 
actual  emissions  for  the  S-year  period 
folloMring  the  change  to  insure  the 
accuracy  of  such  projections.  The  EPA 
believes  that  the  mechanism  is  working 
as  intended.  However,  the  EPA  invites 
the  public  to  comment  on  this  issue  and 
the  experience  to  date  of  applicability 
determinatioas  making  use  of  this 
safieguard. 

H.  Proposal  of  CMA  Exhibit  B 
As  part  of  the  settlement  of  a 
challmge  to  the  EPA's  1980  NSR 
rsgiUations  by  CMA  and  other  industry 
pedtioneTS,  the  EPA  agreed  to  propose 
(for  public  comment)  and  take  final 
action  on  a  methodology  for 
determining  whether  a  source  has 
undertaken  a  modification  based  on  its 
potential  emissions.  The  exact 
regulatory  W"g"»e°  the  EPA  was  to 
propose  was  set  forth  in  Exhibit  B  to  the 
SetUement  Agreement,  which  is 
contained  in  the  docket  for  this 
rulemaking.  Under  this  methodology, 
soiuces  may  calculate  emissions 
increases  and  decreeses  based  on  either 
the  actual  emissions  methodology  in  the 
existing  rules  or  the  unit's  potential 
emissions,  measured  in  terms  of  hourly 
emissions  (i.e.,  pounds  of  pollutant  per 
hour).  Sources  could  use  this  potential- 
to-potential  test  for  NSR  applicability, 
as  well  as  for  calculating  omets,  netting 
csedits  Biul  other  emissions  reductions 
credits. 

The  following  discussion  describes 
the  propoaed  alternative  in  more  detail 
aiwl  provides  the  EPA's  preliminary 
asaessmrait  of  this  altemativs. 

1 .  Description  of  the  Exhibit  B 
Methodology 

Exhibit  B  contains  a  series  of 
revisions  to  the  EPA's  NSR  regulations. 
Tliese  revisions  are  all  designed  to 
provide  sources  with  the  alternative  of 
using  their  hourly  potential  amistions  to 
determine  baselines  for  NSR 
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applicability  and  other  NSR  purposes. 
First.  Exhibit  B  would  add  the  following 
exclusion  to  the  definition  of  major 
modification: 

A  major  modlficatiaa  shall  be  daamsd  ool 
to  oocor  if  one  of  the  following  occurs:  (a) 
there  is  no  slgnlflrsnt  set  inoease  in  tin 
source's  PTE  (as  calculatad  in  tenns  of 
pounds  of  pollutant  emitted  per  hour):  or  (b) 
tilers  is  no  signifirsnt  net  Increase  in  the 
source's  actual  emissions. 

Exhibit  B  would  also  delete  all 
references  to  actual  emisaions  in  the 
definition  of  net  emissions  increass  and 
adds  language  indicating  that  all 
references  to  "increase  in  emissions" 
and  "deoease  in  emissions"  in  the 
definition  of  "net  emissions  increase" 
"shall  refer  to  changes  in  the  source's 
PTE  (as  calculated  in  terms  of  pounds 
of  pollutant  emitted  per  hour)  or  in  its 
actual  emissions."  ™ 

Other  changes  in  Exhibit  B  modify  the 
applicability  baseline  by  eliminating  the 
reference  to  the  2-year  baseline  period 
and  to  a  method  for  determining  actual 
emissions  during  the  representative 
period.^  Exhibit  B  also  provides  a 
methodology  fw  determining  if  an 
increase  in  hourly  emisaions  is 
significant"  Finally.  Exhibit  B  provides 
expiesB  authorization  for  sources  to  use 
potential  emissions  in  calculating 
oflaets  and  in  creating  emission 
reduction  credits.''  Industry  has 


"  For  ioampk.  Exhibit  B  cells  lor  EPA  to  propow 
thaee  rlrnnw  to  >  S2J1  by  diletlni  "ectnel" 
wherever  U  eppeati  In  panpaph  (bX3).  except  in 
pexa^ph  (bX3MviXB)  end  edding  ■  new  peragraph 
(bKSKbc)  to  read  u  foUewf;  "(be)  For  tb«  purpoMt 
of  this  »ubaec1lon,  'uictmao  in  smiuiaos'  tnd 
'decrsoM  in  uninlonA'  abel]  rkfer  (o  ctungea  in  tiia 
■ource'B  potential  to  emit  (ee  ceiculated  in  teniu  of 
poundt  of  poUulent  emitted  per  hour)  or  in  iu 
actus)  amiMions." 

''Por  axampla.  Exlilbit  B  csiti  for  EPA  to  propoia 
thaaw  changea  by  delating  tlxa  lecond  aantaiux  and 
tile  word  "2-year"  in  tiia  flrat  aenteoce  of  axiatitig 
peiegr«ph(bK2lHil). 

vSince  EPA'a  "significance  leveli"  eie  expreaied 
in  tons  per  year.  Exhibit  B  celled  for  any  incraeaa 
in  a  Bourcs's  yVE  (as  calculatad  in  tamu  of  pounds 
of  pollutant  emitted  par  hour)  to  be  extrapolaled  to 
e  maximuni  aiwual  emission  lets  in  order  to 
datannine  if  it  Is  signiScant  For  example,  exhibit 
B  propoaed  to  rerisa  S  SZ.21(b)(Z3Kiv)  by  dunging 
It  to  read  as  Ibllows:  "A  net  amissions  Increase  in 
a  source's  PTt  (as  cslculeted  In  terms  of  pounds  of 
pollutant  amined  par  hour)  it  slgnilicanl  if  that 
locreesa,  as  mulliplied  by  6760  and  divided  by 
2000,  exceeds  the  rates  specified  in  subperegreph 
(1)  above." 

»  For  example.  Exhibit  B  ptilifNieed  to  rwiaa 
{S1.163(aX3)(n  to  lead  as  lblli>ws:  "Each  plan  shall 
provide  that  for  sources  and  modifications  sub)acj 
to  any  pieconstructioo  review  program  adopted 
pursuant  to  this  subsection,  the  baseline  for 
detainiining  credit  for  emissions  reductions  Is 
either  (A)  the  PTE  (as  calculatad  in  terms  of  pounds 
of  poUutant  emitted  per  hour)  or  (B)  the  actual 
awlaainnB  of  the  soun:a  from  which  offset  credit  is 
to  be  obtained"  and  by  delating  i  Sl.lSS(aK3Xil)  (A) 
and  (B)  and  renumbering  the  remaining  pareglepha 
accordingly.  However,  this  propose!  on  oOseto  mey 
crmfUct  with  the  1990  Amendments.  That  Is. 


championed  the  Exhibit  B  alternative 
becauae  it  would  mavimim  the 
flexibility  that  a  source  has  in 
calculating  the  net  emisaions  increase 
due  to  a  modification,  which  woiUd 
exclude  more  physical  and  operational 
dianges  at  exisdng  sources  bom  major 
NSR.  The  Exhibit  B  approach  would 
also  greatly  simplify  ue  task  of  tracking 
emissions  inoeases  and  decreases 
becauae  the  level  of  operations  and 
actual  emisaions  would  generally  no 
longer  be  pertinent 

2.  The  EPA's  Preliminary  Analysis 

The  EPA  has  unilertaken  a 
preliminary  analysis  of  the  impact  on 
the  NSR  program  of  Exhibit  B  changes. 
The  EPA  agrees  that  the  Exhibit  B 
alternative  would  provide  meyiin^^Tn 
flexibility  to  existing  sotucas  with 
respect  to  determining  if  a  significant 
net  emissions  increase  would  restdt 
from  a  physical  change  or  i:hange  in  the 
method  of  operation.  The  primary  efiect 
of  an  hourly  potential  test  is  to 
eliminate  a  source's  level  of  operations 
as  a  factor  when  determining  whether  a 
proposed  change  will  result  in  an 
increase.  Past  and  future  level  of 
utilization  of  the  source  are  completely 
disregarded,  unless  restricted  in  some 
way  by  a  federally  enforceable  SIP  or 
permit  limit  Consequently,  an  existing 
source  could  make  any  change  so  long 
as  the  change  does  not  significandy 
increase  the  source's  hourly  potential 
emissions  rate.  For  instance,  imder  this 
test,  where  a  source  has  a  uridget  maker 
with  mnYimiim  hourly  emissions  of  10 
poimds  per  hour,  the  source  may  make 
any  changes  it  wishes  to  that  machine 
so  long  as  the  hourly  emissitms  rate 
remains  at  10  potmds  per  hour  or  less. 

Moreover  imder  Exhibit  B,  an  existing 
source  could  also  use  as  iietting  credits 
a  reduction  in  the  hourly  potential 
emissions  rate  at  one  emissions  unit, 
even  though  that  emission  rate  has 
never  been  actually  realized,  against  an 
increase  in  the  hourly  potentiu 


section  1 73(c]  of  the  Ad  requires  tliat  a  source 
secure  sufficient  amissions  reductions  to  assure  thst 
"tba  toul  Ixmnage  of  increased  emissions  of  the  air 
pollutant  from  the  new  or  tnodified  source  shall  be 
o&at  by  an  equal  or  greater  raduclicm  *  '  *  In  the 
actual  emisaons  of  such  air  pollutants."  (Emphasis 
added).  Thus.  oSsetting  emissions  reductions 
(Including  emissions  reduction  taedits  used  for 
ofEsets)  must  be  calculated  in  larma  of  actual 
emissions. 

The  CMA  Exhibit  B  alao  calls  for  Q>A  to  propoae 
language  regarding  the  amount  of  ofbetting 
amissions.  The  relevant  passage  requliea  oRaets  to 
''represent  (when  considered  logatfaar  with  tba  plan 
provisions  required  under  section  1 72  of  the  Act) 
reaaniishle  further  progress  [as  defined  In  the  plan 
provisions  required  under  setrtion  172  of  the  Airt)." 
The  EPA  views  thU  proposed  insert  as  merely  a 
restatement  of  tlie  requirements  in  sections  172  and 
173  of  ths  Act  This  piopoaal  could  be  added  as 
i52JllaX3XU)(H). 


emiaaianaof  anew  or  modified  unit 
Hus  the  wridset  maker  could  use  credit 
far  reducing  the  potential  hourly 
emissions  from  a  unit  in  the  plant,  even 
though  it  had  never  operated  at  that 
amiaairms  level  This  credit  would  allow 
the  hourly  emissioiis  rate  of  the 
modified  unit  to  increase  to  greatar  than 
10  poimds  per  hour  without  subjectliig 
the  source  to  NSR 

While  EPA  agrees  that  dia  Exhibit  B 
alternative  wotlld  give  a  aource 
maximum  operational  Daxibllity  and 
reduce  the  administrative  burden  for 
source  and  permittiag  agencies,  there  is 
concern  for  the  environmental 
(xmsequences.  For  example,  assume  the 
amissicms  unit  at  the  widget  factory  that 
is  emitting  10  pounds  an  hour  but  has 
historically  operated  at  40  percent 
capacity  due  at  first  to  (>perating  cost 
but  with  age.  reduced  emcasncy  and 
reliability.  Under  the  Exhibit  B 
alternative,  the  owner  could  modernize 
the  unit,  thus  lowering  the  operating 
costs  and  increasing  efficiency  and 
reliability.  This  change  will  allow  the 
owner  to  use  the  macihine  at  much 
higher  levels  (e.g.,  more  hotirs  per  day 
or  week)  than  it  had  in  the  past.  As  a 
result  actual  emissions  (measured  in 
tpy)  cotdd  more  than  double  due  to  the 
increase  in  utilization  even  though 
hourly  potential  emissions  remain  the 
same. 

Further,  since  Exhibit  B  woiUd  allow 
sounds  to  generate  netting  credits  and 
emission  reiduction  credit  (ERC)  for 
ofbets  based  on  potential  hourly 
emissions,  even  if  never  actiially 
emitteci,  and  unused  operating  capacity. 
The  eSsct  coidd  be  to  sanction  an  even 
greater  actual  emissions  increase  to  the 
environment  without  any  review.  Of 
particular  concern  are  potential 
emissions  levels,  which  may  be 
consistent  with  older  sources,  whose 
impact  have  never  been  assessed. 

For  example,  suppose  an  old 
"grandfathered"  32  soiut»  has  an  hourly 
PTE  of  100  pounds  per  hour,  which  is 
well  imder  the  SIP  allowable  limits 
based  on  some  other  factor  (e.g..  process 
weight  table).  Unless  there  are  more 
restrictive  permit  conditions,  8760 
annual  hours  of  operation  are  assumed, 
so  its  annual  PTE  is  438  tpy.  Assume 
the  process  is  old  and  inefficient, 
however,  so  the  souroe  over  its  life  has 
averaged  about  3000  hours  of  operation 
annually  and  emitted  150  tpy.  Under 
Exhibit  B,  the  diSerence,  278  tpy,  is 
available  as  a  netting  credit  Homrever, 


^In  this  example  the  "grandfathered"  deecrlbes 
a  BOUlxe  Ibat  was  permitted  to  ccmstruct  prior  to 
promulgation  of  B'A's  PSD  regulations.  Thus,  this 
aoun:e  wes  not  subject  to  the  appUcabie  PSD 
requirements  (e4..  ctuuiol  technolagy  leiiew  end 
mtidaling  snalysis). 
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baciuie  the  plant  had  nevar  opanted 
mora  than  3500  houn  par  yaarand  tha 
150  tpy  amiMion  nta  had  bean  canHant 
but  tovenl  yaara  prior  to  the  moat  recant 
inventory,  150  tpy  wai  the  value  the 
State  uaed  for  vaiiou*  ib  quality 
analyies.  In  this  example  the  aouica 
could  build  a  second  unit  with  a  PTE  of 
288  tpy  by  dmply  limiting  the  wxluing 
unit  to  its  nomuial  3000  houn  of 
operation  per  year. 

The  ma^tude  of  the  environnwDtal 
impact  of  Exhibit  B,  if  promulgated,  ia 
difficult  to  predict.  Its  aOects  will  vary 
bom  State  to  Stats  depending  to  a  great 
degree  on  how  much  cumulsUve 
difierenca  exists  between  the  unused 
potoitial  emis<IODS  ( so-called  "paper" 
«■"'««■""«  and  actual  emisaions  in  a 
given  inventory  of  souicea  and  to  what 
extent  those  "paper"  emiaaioni  have 
been  uaed  in  attainment 
demonstrations,  impacts  analyse*,  etc.  If 
there  is  little  difhrenca  between  annual 
allowable  and  actual  «"'««*""«  as  may 
be  the  case  in  some  States,  the  choice  of 
either  level  as  the  baaeiine  for  netting 
and  other  ERC's  puipoaea  would  have 
little  «igmfir«nr«  with  regard  to  the 
iinpact  on  air  quality. 

Tlie  EPA  conducted  an  analysis  to 
eatimate  the  potential  anviranmental 
impacts  associated  with  the  CMA 
Exhibit  B  potential-to-potential 
approach.  (3ee  "Results  of  Data 
Gathering  and  Analysis  ActiviUas  fior 
the  CMA  Exhibit  B  Settlement 
Agreement."  November  1968,  which  has 
been  placed  in  the  public  docket 
identified  at  the  outset  of  this 
preamble.)  This  analysis  was  performed 
to  estimate  the  dl%ranoe  between 
allowable  and  actual  emissions  for 
permitted  bdlities  in  selected  study 
areas.  Available  actual,  permitted,  and 
SIP  allowable  emissions  data  were 
obtained  from  the  States  of  North 
Carolina,  Texas,  Illinois,  and  Oregon. 

Due  to  problems  with  the  data  and 
other  circumstances,  the  analysis 
focused  only  on  the  States  of  Texas  and 
Illinois  because  these  States  appeared  to 
have  a  more  thorough  data  base  and 
realistic  distribution  of  data.''  Both 
Texas  and  Illinois  have  engaged  in 
substantial  permitting  activity  over  the 
years.  The  completeness,  availability 


and  acoeiribility  of  their  data,  and  the 
mix  of  aouroe  categories  thus  was  found 
to  leptesent  mora  typical  diSarenoe* 
between  allowable  and  actual 
emissions.  Prom  each  State,  a  croa* 
section  of  sources  were  choaan. 
Allowable  and  actual  emisslona  ware 
detenninad  br  eadti  source  in  the 
sample,  baaed  oo  both  aimuol  and 
hourly  emission  rale*.  For  the  analyai*. 
thia  infoimatiaa  was  then  segregated  by 
pollutant  and  source  tjrpe.  and,  for 
combustion  sotuces,  further  segregated 
by  unit  size. 

The  results  of  the  Texas  and  Illinois 
analysis  indicate  that  typical  source 
operatian  frequently  does  result  in 
actual  emissions  that  are  substantially 
below  allowable  emissions  level*.  In 
these  two  States,  actual  emissions 
tepraaent  from  30  to  86  percent  of  the 
allowable  emissions,  depending  on 
source  category  and  pollutant. 

Finally,  one  of  the  most  troubling  side 
efibcts  of  the  Exhibit  B  proposal  is  that 
it  could  ultimately  stymie  major  new 
source  growth  by  allowing  unreviewed 
increases  of  emisaiona  from 
modlficatioas  of  existing  source*  to 
consume  all  available  iiuxemeni  in  PSD 
araas.  AAer  the  minor  source  beseline 
date  has  been  established  in  an  aree,  all 
increaaea,  whether  subject  to  major  NSR 
or  not,  consume  increment.  As 
illustrated  in  the  example  above,  under 
the  CMA  Exhibit  B  test  an  old 
grandfathered  source  could  experience  a 
"significant"  net  ini:rB8se  in  annual 
actual  emissions,  yet  it  would  not 
necessarily  be  subject  to  review.  Since 
increment  consumption  after  the  minor 
source  baseline  date  is  calculated  based 
on  actual  emissions  increases,  the 
"minor"  modification  of  the 
grandfathered  source  would  still 
consume  incrmnent.  If  a  major  new 
source  with  state-of-the-art  emission 
controls  proposes  to  locate  in  an  area  in 
which  the  incremetit  has  been 
consumed  in  this  manner,  it  would  be 
barred  from  building  unless  and  until 
the  increment  problem  was  resolved.  At 
the  same  time,  older  plants  would 
continue  to  be  able  to  make  changes 
reaulting  in  sigmficant  unreviewed,  and 
possibly  unoontrolled,  actual  emiaaion 


sala  coojunction  with  to  pttnl  ijte  aniisloa  Umlt 
umyMU,  Onaon  raquiivs  sourcn.  after  opcntion 
far  •  apacifiad  period  of  limt,  to  lalu  eororcMbls 
pannil  ivstriclioits  od  uinuat  aiiswable  emiMiotu 
}mmli  on  ■onuai  actuai  smiuiona  dufiog  oonnal 
opnition.  Thia  rvquirRiTMni  effectively  reroovoa 
"p«p«  emiaalona"  from  ita  lavenlory.  Ore^n 
appeal  I  to  be  unuatwl  in  its  comprebenaive 
appjicatioo of  thia  requirement:  cooaequeotty.  ita 
dels  cou\6  not  form  the  baiia  of  any  ceocluaiooa 
about  CMA  Exhibit  8.  North  Carolitu'a  biatorical 
dale  eres  dalennined  to  be  inauIBciefil  to  allow 
eenajyaia- 


3.  The  EPA  AcHoD 

As  provided  under  the  CMA 
Settlement  Agreement,  the  EPA  is  today 
proposing  the  regulatory  changes 
contained  in  Exhibit  B  as  another 
alternative,  and  seeks  comment*  on 
those  change*  and  the  EPA's 
preLiminaiy  analysis  described  above. 
The  EPA  also  solicits  comment  on  (1) 
the  environmental  impact  of  the  Exhibit 
B  proposal  and  how  any  advene 


environmental  impacts  associated  with 
the  Exhibit  B  alternative  could  be 
minimiXBd  or  eliminated:  (2)  the  impact 
of  Exhibit  B  on  the  permitting  of  new 
"gteenCeld"  sourt»s;  and  (3)  whether 
Exhibit  B  is  consistent  with  the  air 
quality  planning  goal*  of  the  NSR 
program.  That  ia,  while  ExUbit  B  cotild 
allow  significant  iiHseases  in  actual 
emissions  to  be  unreviewed,  section  1 73 
of  the  Act  requires  offsets  to  be  based  on 
actual  emisaiona,  and  the  PSD 
increment  system  as  well  a*  many 
nonattainment  area  plans  are  keyed  to 
an  actual  emissions  basellna. 

If  Q'A  were  to  promulgate  the  Exhibit 
B  settlement  as  final  rule*,  the  Exhibit 
B  rules  would  need  to  be  updated  to 
reflect  other  rule  changes  since  1980  as 
well  as  provisions  of  the  1990 
Amendments.  In  this  context,  the  EPA 
also  solicits  comment  on  updating  the 
Exhibit  B  language. 

/.  AUowed  Activities  Prior  to  Receipt  of 
Permit 

Several  industry  mamban  of  the 
Subcommittee  recommended  that  EPA 
change  the  NSR  regulations  to  enable 
sources  to  engage  in  a  broader  range  of 
actit^ties  prior  to  receipt  of  an  NSR 
permit  in  cases  involving  modifications 
to  existing  sources.  See,  e.g..  40  CFR 
SS  51.166(b)(U)  and  52.21(b)(ll).  These 
indtistry  members  asserted  that  it  was 
unnecessary  and  inappropriate  to 
prohibit  preliminary  activities  to 
achieve  the  statutory  purpose  of 
requiring  a  permit  before  construction 
begins,  and  that  such  prohibitions 
caused  delay  and  added  expense  for  no 
good  purpose.  EPA  lealixes  that  there  is 
a  wide  difference  of  opinion  on  these 
issues  and  is  soliciting  comments.  Set 
forth  below  is  a  summary  to  assist  in 
formulating  comments. 

New  Source  Review  is  a 
preconstruction  requirement,  and  the 
statute  plainly  bars  construction 
vrithout  a  permit.  The  congressional 
policy  behind  this  is  obvious:  to  insure 
that  well-reasoned  permitting  decisions' 
that  may  involve  milhons  of  dollars  and 
significant,  long-lasting  environmental 
impacts  are  made  beforv  companies 
begin  actual  construction  on  a  new  or 
modified  soun»  of  air  pollution.  If  it 
were  otherwise,  and  companies  were 
given  unlimited  ability  to  plats  "equity 
in  the  ground"  by  constructing  plants 
before  a  permit  is  issued,  permitting 
authorities'  discretion  in  making  permit 
decisions  may  be  compromised,  and  the 
ability  of  EPA  and  citizens  to  challenge 
the  permit  that  is  eventually  issued  may 
likewise  be  undermined.  Thus,  the 
general  policy  at  issue  is  clear,  and  it  is 
likewise  clear  that  core  activities  at  an 
industrial  site,  such  as  the  fabrication  or 
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installation  of  pollution-generating 
equipment,  constitute  "constructioa" 
within  the  meaning  of  the  Act.  At  the 
same  time,  the  statute  does  not  address 
the  details  of  the  construction  process, 
nor  does  it  constrain  EPA's  discretion  to 
bshion  regulatory  mechanisms  to 
harmonize  the  needs  of  environmental 
protection  and  economic  growth  in  a 
manner  consistent  with  the  legislative 
purpose.  Consistent  with  these  statutory 
goals,  the  tegulaticoa  and  EPA's 
longstanding  policy  clearly  identify  the 
scope  of  pn&bited  preconstruction 
activities.  The  current  regulations  and 
policies  remain  in  efbct  regardless  of 
today's  request  for  comment 

Accordingly,  EPA  today  solicits 
comments  regarding  (1)  whether  there 
exista  a  significant  problem  with  the 
current  system,  and  the  specific  nature 
of  such  |noblem(s),  and  if  so,  (2) 
whether  a  broader  range  of  preliminary 
activities  should  be  allowed  prior  to  the 
issuance  of  a  final  NSR  permit,  and  (3J 
how  Q'A  would  implement  any 
approach  ultimately  adopted.  EPA  is 
seeking  comments  reganiing  the  need 
for  potential  changes  to  the  current 
regulations  that  would  allow  greater 
Qexibility  with  respect  to  construction 
activities  in  the  case  of  a  proposed 
modification  to  the  soun:e,  while 
preserving  the  essential  characteristics 
of  a  preconstruction  review  program. 

The  EPA  sohcits  comments  on  all 
aspects  of  this  issue,  including 
comments  suggesting  specific  regulatory 
language  to  implement  it.  In  taking  final 
action  on  this  proposal,  EPA  may  adopt 
specific  regulatory  language  consistent 
with  this  discussion  without  further 
public  notic». 


m,  Propoaad  Kovisioiis  To  Coatrol 
Tecfanolagy  Review  Raqnlramenta 

A.  Introduction 

New  major  emitting  facilities  and 
major  modifications  proposed  in  areas 
designated  "attainment"  or 
"unclassifiable"  imder  section  107  of 
the  Act  must  apply  the  BACT  for  each 
pollutant  subject  to  ragtilatian  tmder  the 
Act  (in  addition  to  other 
preconstruction  review  requirements). 
See  sections  165(a)(4)  and  169(3)  of  the 
Act.  New  or  modified  major  stationary 
sources  proposing  to  locate  in  an  area 
tlesignated  "nonattaiiunent"  imder 
section  107  of  the  Act  are  required  to 
meet  the  LAER."  See  section  173(a)(2) 
of  the  Act. 

The  deliberative  nature  of  BACT  and, 
to  some  extent,  LAER  determinations 
has  spawned  considerable  controveray. 


Issues  hove  included  (1)  the  scope  and 
comprehensiveneaa  of  the  universe  of 
canmdate  technologies  which  must  be 
considered:  (2)  when  the  universe  of 
control  technology  candidate 
technologies  may  be  closed  to  the 
introduction  of  new  technologies 
relative  to  a  given  permit  appucation 
and,  (3)  the  methodology  for  analyzing 
the  candidate  technologies  for  BACT. 

The  CAAAC  made  several 
recommendations  to  EPA  that  address 
issues  regarding  the  management  of 
EPA's  BACT/IAER  data  base  and  the 
prt>ce8s  by  which  BACT  or  LAER  is 
determined.  Upon  evaluation  of  those 
recommendations  the  EPA  is  taking 
steps,  described  in  this  preamble,  to 
improve  and  make  more  accessible  its 
existing  database  on  BACT  and  LAER 
determinations  and  other  technical 
information  resources.  These 
improvements  vrill  not  only  limit  the 
costs  pennit  applicants  incur  in 
identifying  and  evaluating  available 
controls,  but  will  also  lat^tate  timely 
review  of  the  BACT  analysis.  'The  EPA 
is  also  proposing  regulatory  revisions 
that  provide  a  framework  for  BACT 
determinatioas  under  EPA-approved 
State  administered  programs  and  a 
specific,  reliable  and  emcacious 
methodology  for  federally-administered 
programs,  which  would  be  available  for 
States  to  adopt.  In  proposing  these 
revisions  anci  taking  final  action,  EPA 
will  also  discharge  certain  obligations 
arising  out  of  several  judicial  and 
administrative  matters.  See  section  IV.I. 
of  this  preamble. 

The  EPA  is  also  proposing  regulatory 
revisions  that  significantly  limit  a 
permit  applicant's  responsibility  to 
review  new  control  technologies  that  are 
developed  or  emerge  after  a  complete 
permit  application  has  been  submitted. 
This  revision  will  reduce  the  number  of 
delays  associated  with  evaluating 
emerging  control  technologies  in  the 
post-completeness  stage  of  the 
permitting  process.  See  pro{>osed 
S51.166(j)(5). 

The  CAAAC's  discussions  focused 
primarily  on  BACT:  no  specific 
recommendations  were  made 
concerning  the  methodology  for 
determining  LAER.  Therefore,  the  EPA 
is  not  proposing  changes  to  existing 
regulations  which  govern  how  to 
determine  LAER.''  However,  the 
tecommendations  and  resultant 
improvements  to  EPA's  control 
tadmology  information  systems,  the 


proposed  tagulatory  ''Tgimgr  pertaining 
to  tne  imivetsa  of  candioate 
technologies,  and  limitatians  on  the 
consideFation  of  new  technologies  also 
extend  to  LAER.  Thus,  the  EPA  is 
propoeing  to  add  such  new  provisions 
applicable  to  LAER.  which  are 
analogous  to  the  proposed  changes 
described  above  for  BACT  under  the 
PSD  program.  See  proposed 
§51.165(a)(2)(ii). 

B.  Proposed  Revisioru  to  the 
Methodology  for  Determiiuiig  BACT 

1.  General  Description  of  the  BACT 
Determination  Process 

Typically,  the  proposed  Major  Source 
Permit  Applicant  Conducts  a  BACT 
analysis  to  be  submitted  with  the  permit 
application  to  the  permitting  authority. 
■rtuB  analysis  includes  an  evaluation  of 
the  technical  feasibility  and  the  energy, 
environmental,  economic  impacts,  ami 
other  costs  associated  with  various 
alternative  control  options.  The 
.  applicant  includes  in  its  application  the 
&ACT  analysis  and  what  it  considere  to 
be  the  best  control  technolon  or  system 
of  controlling  emissioru  for  the 
particular  sotirtx  or  project.  The 
permitting  authority  reviews  the 
applicant's  analysis  and,  after  taking 
into  account  the  energy,  envirtmmental, 
and  economic  impacts  and  other  coats, 
and  the  pubhc's  views,  specifies  an 
emissions  limitation  for  the  source  that, 
in  the  permitting  authority's  reasoned 
judgment,  refiqcts  BACT.'" 

2.  The  Core  Criteria 

As  noted,  BACT  requires  the  adoption 
of  an  emission  limitation  based  on  the 
"maximum  degree  of  reduction...  which 
the  permitting  authority,  on  a  case-by- 
case  basis,  taking  into  accotmt  energy, 
environmental,  and  economic  impacts 
and  other  costs,  determines  is 
achievable."  See  section  169(3)  of  the 


^  Id  aarioua  tad  aevere  ozoite  rtooettBiiiineiu 
■reel.  aectlOD  182(cK7)  of  the  Ad  apedfiee  tbat 
BACT  may  apply  in  oanain  ciicutnsluicaa. 


■a  A  aiihaaquant  ptopoeed  rtjlemakii^.  far 
Imptemaiiling  duofaa  ttj  the  NSR  reguletioiu 
porfuant  to  provUlona  in  title  1  parta  C  and  D  of 
the  ino  AmandmaiitB.  will  further  update  the 
coiUrol  technology  requiiesients  at  40  CFK 
Sl.iaStoXU  lo  raOact  auluHuy  r 


"BACT  i>  defined  in  aection  ise(3|  oltlie  Ai9 
aa.  "[A)n  emiaaiOQ  limitation  beaed  on  the 
tnayitlliirri  degree  of  reduction  ■   ■   •  which  the 
permitting  euthon'ly.  on  a  caae-by-caae  baaia.  lakitii 
into  account  ener^.  envirormiental.  and  economic 
impects  and  other  coata.  determinea  ia  achievable 
Ear  aucb  bcility  through  applicetion  of  production 
procaaaea  and  available  metboda.  syatema.  and 
techniquaa.  including  Fuel  cleaning,  clean  fuala,  or 
tieatment  or  innovative  ftxel  combuation  technique* 
for  oantro]  of  each  such  potlutanL"  OSection  169(3) 
ajao  provides  that  in  no  event  may  BACT  reeuJi  ia 
emisaiona  that  exceed  those  allowed  by  any 
applicable  atandard  established  under  section  111 
or  112  of  tile  Ad.  In  addition,  if  the  reviewing 
authority  dMennioes  that  there  is  no  ecortomlcalljr 
teaaooabje  or  technologically  feasible  way  to 
meeaure  the  aaniaaioiu.  and  hence  to  impoee  aa 
enfotceeble  emiaaiooa  standard,  it  may  lequlre  the 
Bouice  10  uaa  e  daaigs.  equipment,  work  predice  or 
operatJonaJ  standard  or  cooibioatioD  tbaieot  to 
tednce  eoiiaeioDS  of  the  pollutant  to  the  m«vtm..rw 
aneot  precUceble.  See  also  existini  H  S2.21(bX12| 
and51.iae(bX12). 
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Act.  The  Act  coaiere  substantial 
discretioD  on  the  permitting  authority  in 
establishing  BACT. 

The  State  flexibility  in  weighing 
relevant  factors  and  detsnnining  BACT 
in  any  particular  circuznstance  is 
addr^sed  in  the  legislative  history 
associated  with  congressional  adoption 
of  the  PSD  program  in  the  1977 
Amendments.  The  legislative  history 

Srovides  that  a  central  benefit  of  State 
exibiiity  is  that  it  focllitates 
implementation  of  the  best  available 
controls,  allowing  for  the  widespread 
adoption  of  improved  technologies  far 
more  quickly  than  would  occur  with  a 
uniform  standazd; 

The  decision  regarding  the  specific 
implanwntation  of  best  available  technology 
is  a  key  ooe  and  the  committee  places  this 
responsibility  with  the  State,  to  be 
determined  in  a  case-by-case  judgnieat.  It  is 
recognized  that  the  phrase  has  btoed 
flexibility  in  how  it  should  and  can  be 
interpreted,  depending  on  actual 
construction  location. 

In  making  this  key  deciaifsi  on  the 
tachoology  to  be  used,  the  State  is  to  take    « 
into  account  energy,  environmental,  and 
eccKiomic  impacts  and  otber  coats  of  the 
application  of  BACT.  The  weight  assigned  to 
such  hctors  is  to  be  determined  by  the  State. 
Such  a  Qexible  approach  allows  the  adoption 
of  improvements  in  technology  to  become 
widespread  ^  more  rapidly  than  would 
occur  with  a  uniform  Federal  standard.  The 
only  Federal  guidelines  are  CPA's  Individual 
new  source  performance  standards  and 
hazardous  emissions  standards,  both  of 
which  represent  a  floor  for  the  State's 
decision." 

The  legislative  history  also  indicates 
that  an  intended  beneflt  of  the  BACJ 
requirement  is  the  minimization  of  the 
amount  of  increment  consumed  by  any 
single  source,  thus  allowing  for  greater 
growth  in  an  area: 

Id  the  long  run,  the  growrth  potential  of 
these  clean  areas  may  be  quickly  filled 
without  a  reasonable  policy  to  prevent 
significant  deterioration,  the  first  new  source 
built  in  an  area  would  often  absorb  the  entire 
available  air  resource,  leaving  no  capacity  for 
future  expansion  or  growth. 

Under  the  policy  to  prevent  significant 
deterioration  in  this  bill,  the  growth  options 
shfTuld  be  enlarged.  This  is  because  the 
provision  requires  that  any  major  sotirce  be 
constructed  to  utilize  the  best  available 
control  technology.  This  should  leave  room 
for  additional  growth.^ 

The  legislative  history  describes  the 
breadth  of  Slate  discretion  in  regulating 
significant  air  quality  deterioration  in  a 
commimity.  While  the  legislative 
history  recognizes  that  the  BACT 
requirement  helps  limit  the  amount  of 
inctement  new  sources  consume,  it  also 
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recognizes  that  a  proposed  source 
meeting  BACT  may  nevertheless 
coBSiune  substantial  increment  Tlie 
legislative  history  provides  that  the 
permitting  authority  has  broad 
discretion  in  deciding  how  mui^,  if 
any,  incremental  air  quality 
deterioration  to  apportion  to  a  proposed 
source  meeting  BACT.  The  legislative 
history  also  indicates  that  a  State  has 
discretion  to  reject  a  permit  application 
for  a  proposed  source  because  of 
impacts  the  proposed  source  could  have 
on  the  character  of  the  commimity: 

This  congressional  directive  enables  the 
State  to  consider  the  sixe  of  the  plant,  the 
increment  of  air  quality  wbicfa  will  be 
consumed  by  any  particular  major  emitting 
facility,  as  well  ss  such  other  considerations 
as  anticipated  and  desired  economic  growth 
for  the  area.  The  belancing  of  these  fisctors 
allows  States  and  local  communities  to  judge 
how  much  of  the  defined  increment  of 
significant  deterioration  will  be  used  by  any 
major  emitting  facility.  If,  under  the  design 
which  a  major  facility  propose  {sict.  the 
percentage  of  the  increment  would 
effectively  prevent  growrth  after  the  proposed 
maior  fociUty  was  completed,  the  State  or 
community  could  either  refuse  to  permit 
construction  or  limit  its  size.  This  is  strictly 
a  State  end  local  decision;  the  legislation 
provides  the  parameters  for  that  decision. 

Similarly,  when  an  analysb  of  energy, 
economics,  or  environmental  considerations 
indicates  that  the  impact  of  a  major  facility 
could  alter  the  character  of  that  community, 
then  tlie  State  could,  after  considering  those 
impacts,  reject  the  application  or  condition  it 
within  the  desires  of  the  State  or  local 
community.  Flexibility  and  State  judgment 
are  the  foundations  of  this  policy. 

Accordingly,  In  adopting  the  PSD 
program.  Congress  emphasized  the 
importance  of  thorough  and  public 
analysis  in  PSD  decision-making.  One  of 
the  enumerated  purposes  of  PSD  is  to 
assure  that  any  decision  to  permit 
increased  air  pollution  in  any  area  to 
which  PSD  applies  is  made  only  after 
careful  evaluation  of  all  the 
consequences  of  such  a  decision  and 
after  adequate  procedural  opportimities 
for  informed  public  participation  in  the 
decision-maldng  process.  See  secticm 
160(5)  of  the  Act.  ■ 

In  summary,  for  a  given  proposed 
source  or  modification.  BACT  is  not  a 
preordained  level  of  emissions 
reduction,  but  the  result  of  a 
determination  by  the  penaitting 
authority  based  on  an  analysis  of 
available  control  methods,  systems,  and 
techniques.  The  permitting  authority 
establishes  an  emissions  limitation 
based  on  the  maximum  degree  of 
reduction  that  is  achievable  in  light  of 
the  cirtnunstances  of  the  individual  case 
taking  into  account  the  energy, 
environmental,  economic  Impacts  and 
other  costs  of  the  candidate  control 


alternatives,  and  the  concerns  (rfthe 
State  and  local  community  that  could  be 
Impacted  by  the  soun:e  tmder 
consideration.  Qmsequently,  the  EPA 
beUeves  a  BACT  determination  should, 
at  a  minimimi.  meet  two  core 
requirements,  including  (1)  all  of  the 
available  control  systems  for  the  source, 
including  the  most  stringent,  must  be 
considered  In  the  determination,^  and 
(2)  the  selection  of  a  particular  control 
system  as  BACT  must  be  justified  in 
terms  of  the  statutory  criteria  and 
supported  by  the  record,  and  must 
explain  the  basis  for  the  rejection  of 
other  more  stringent  candidate  control 
systems.  However,  an  applicant 
proposing  the  most  stringent  candidate 
control  alternative  need  not  provide  cost 
and  other  detailed  information  in  regard 
to  other  control  options.* 

Today,  the  EPA  is  proposing  to  make 
the  core  criteria  described  herein  the 
minimiUD  requirements  for  determining 
BACT,  The  EPA  is  proposing  to  codify 
in  the  Federal  PSD  regulations  at  40 
CFR  52.21,  a  specific  methodology  for 
determining  BACT  that  effectively 
implements  the  statutory  requirements 
and  the  core  criteria.  See  proposed 
S52.21(j){5)  and  (n)(2)(iii).  However,  to 
allow  states  more  flexibility  under  their 
own  rules  for  making  case-specific 
BACT  determinations.  EPA  is  proposing 
to  insert  the  core  criteria  for  BACT 
determinations  into  the  part  51  PSD 
regulations.  Thus,  so  long  as  the  core 
criteria  are  met.  these  proposed 
revisions  allow  for  other  methodologies 
that  provide  equivalent  results  with  less 
time  and  effort.  See  proposed 
5  51.166(}K5)  and  (n){2)(iii).  The  EPA 
requests  public  comment  on  this 
approach  and  on  the  proposed  core 
criteria. 

3.  Description  of  the  Federal 
Methodology  for  Determining  BACT 

Since  late  1987  EPA  has 
recommended  a  specific  process  for 
determining  BACT.  The 
recommendation  evolved  from  a  1086 
national  program  audit  that  identified 
BACT  determinations  as  a  deficient 
aspect  of  the  PSD  permitting  procesa, 
and  a  1987  EPA  permit  appeal 


**Aa  spplicaDl  could  tUnit  its  proposed  list  of 
technology  attemativw  to  the  roost  effactive  control 
technologies.  Consideration  of  technologies  that  an 
oulcUted  or  are  clearly  infariar  to  those  in  the 
applicants  proposed  list  would  not  be  necessary. 
Tha  EPA  is  also  proposing  in  this  notice,  limiti  on 
the  applicant's  responsibility  to  consider  coGtrol 
technologies  that  have  not  been  damonstnted  io 
practioe  as  of  tha  time  a  permit  application  is 
determinad  to  be  coropiata.  Sea  sactkio  fV.D.  or  this 
ootice. 

*|^Tbe  applicant  may  need  to  conaidnr  coUateral 
emtMioo  increeses  of  bazardous  air  pollutants 
ander  otber  Stele  pnagrama. 
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dacStlon."  Tba  EPA't  raoommondad 
methodology  far  datmniiiing  BACT  i« 
dsioibed  in  dMail  in  the  1990  Dnft 
NSR  Workihop  Manual  <i  ind  is 
•unimuind  below. 

The  fint  itap  ii  to  identify,  tor  the 
amiiwone  unit  in  queetian,  ill 
"available"  cootrol  options.'^  See 
proposed  $  S2.21(j)(5).  Available  control 
optioiis  an  those  air  pollution  control 
technologies  or  techniques  with  a 
practical  potential  far  ^tplicatiOD  to  the 
wmiiaimn  unit  and  the  regulated 

Klhitant  under  evaluation,  and  which 
ve  been  "demonstrated  in  practice." 
See  proposed  $$  52.21(bM42)  and 
(j)(5)(i).  Air  pollution  control 
teduiologies  and  technique*  include  the 
application  of  production  procesaes  and 
available  methods,  systems,  and 
techniques,  including  fuel  cleaning, 
clean  fuals  or  treatment  or  iimovatlve 
fuel  combustion  techniques  for  control 
of  the  afCscted  pollutant  See  section 
160(3)  of  the  Act  In  some 
circumstances,  inherently  lower- 
polluting  processes  an  appropriate  for 
considention  as  available  control 
alternatives. 

By  proposing  that  for  consideration  in 
permit  applications,  technologies 
abould  be  "demonstrated  in  practice," 
EPA  intends  to  require  consideration  of 
technologies  in  EPA's  RACT/BACT/ 
LAER  Clearingfaouse  (see  section  OI-C 
of  this  preamble),  technologies 
identified  or  required  in  a  regulatory 
context  and  tednologies  meeting 
minimimi  operating  performance 
requirements.  The  EPA  proposes  to 
authorize  limiting  consideration  of 
emerging  technologies  that  an 
identified  after  an  application  is 
complete.  This  is  discussed  in  more 
detail  in  sections  MSi.l.  and  IIU}.2.  of 
this  preamble. 

In  the  second  step,  the  technical 
feasibility  of  each  control  option  that 
was  identified  in  step  one  is  evaluated 
with  respect  to  the  source-specific  (or 
emissions  unit-specific)  factors.  See 
proposed  S  52.21(j)(5)(i).  One  or  more  of 
the  options  may  be  eliminated  bom 


*i  Sm  "N«w  Souics  Rsvlvw  Task  Fores  Kaparu" 
Pinal  Drmfl.  Doc  1M6.  Honolulu  Retounie  Recovery 
raciltty,  PSO  AppMl  No.  Sfr-8  (HuoukI  Order,  |iim 
22, 1967).  "Op«^doul  Gui<lA£ics  on  Control 
Tachnology  ht  Naw  and  Modified  MankijMl  Waste 
Combuaton,"  |ime  26.  10S7.  "Improving  New 
Soiuce  Review."  Mamoanduni  from  Craig  Potter, 
Aaalalant  Administrator  Ux  Air  and  Badiatioa  to 
EPA  Iteginnal  Adminittratora.  Ragioo*  (-X. 
Dacmbac  1, 1987. 

"Sea  Cbaixar  B  of  EPA't  ISM  Orail  NSR 
Woriubop  Manual  far  e  more  detailed  deecripdon 
of  EPA'i  3ACT  datanninatioo  polidaa,  indudic^ 
guidance  addrsuing  the  canaJoantioQ  of  anaifjr, 
environmental,  and  ecoootnk  impecta. 

*^Tlie  taim  "aniiaatoni  unit"  may  also  repreaent 
e  fill' ess  ore  system  that  might  colled  frnlfiif?nf 
6ora  aavanl  diactele  pieoee  of  equipment. 


conslderatiaa  whan  they  are 
demonstiatsd  to  be  technically 
infeaaible.  A  danxmstntian  of  technical 
infsasibility  should  be  daariy 
docummted  and  should  show,  baaed  ca 
physical,  chemical,  and  anginaaring 
principles,  that  technical  difiicultiss 
wtnilti  preclude  the  successful  use  of 
the  i:oDtrol  option  on  the  fmussions  unit 
imder  review. 

The  control  technology  options 
identified  as  available  and  technically 
feasible  are  then  ranked  by  i>verall 
control  effectiveness  for  the  pollutant 
under  review,  with  the  most  eSKtive 
control  alternative  at  the  top.  At  this 
point  in  the  analysis,  it  is  initially 
assumed  that  the  most  stringent 
alternative  represents  BACT  pending 
the  coiuideratlon  of  the  source-specific 
energy,  environmental  and  economic 
impacts,  and  other  costs  associated  with 
eatji  control  option.  See  proposed 
S  52.21(j)(S)(i).  Both  beneficial  tmd 
adverse  impacts  should  be  discussed 
and,  where  possible,  quantified.  In 
general,  the  BACT  analysis  should  focus 
on  the  direct  impact  of  the  control 
altenutive. 

Cost  is  often  a  ma)or  concern  of  the 
owner  or  operator  of  the  proposed 
source  and  should  be  incuuded  in  the 
analysis.  Both  average  cost  efiecfiveness 
and  marginal  (incremental)  cost 
effectiveness  should  be  derived  for  the 
control  alternatives  and  considered  in 
the  final  decisitm.** 

If  the  applicant  is  disposed  toward 
selecting  the  most  stringent  emissions 
control  alternative  in  the  listing  as 
BACT,  irrespective  of  cost,  then  the 
analysis  need  only  address  generation  of 
other  air  pollutants,  e.g.,  toxic 
pollutants.  See  proposed  $  S2.21(i)(5)(i). 
If  there  are  no  outstanding  issues  that 
would  Justify  selection  of  an  alternative 
control  option,  the  analysis  ends  and 
the  results  ate  proposed  as  BACT. 


**Coat  sasctlvaneas  la  the  cost  of  control  divided 
by  the  mais  of  emtjaion>  (usually  in  toiu)  reduced 
t7  that  control.  Average  coat  effectiveness  ia'tha 
ooet  pec  too  that  would  tie  incurred  compered  with 
beaaUne  controls.  (i.e..  either  uncontrolled  a  the 
control  level  that  would  be  required  io  tbe  ahaonre 
of  the  major  source  requirements  br  which  the 
souros  is  making  epplication).  Marginal  or 
inueineutei  ooet  eoecdvenaea  is  the  difference  in 
coet  par  too  of  amiaaicos  rsduoed  at  tha  next  moat 
stringent  level  of  control,  when  comparing  two 
control  optiona. 

The  EPA  baa  developed  and  inibliabed  detailed 
prooedunl  iniormetioo  far  permnulng  coal 
analysee.  Including  average  and  Inoemental  coet 
eSsciivenaea,  in  tbe  OACPS  Coat  Manual.  Tbe 
Manual  Is  available  through  tbe  National  Technical 
Infacmation  Service  (NTTIS)  52SS  Port  Royal  Roed. 
Springfield.  Viiginia  22161:  Phone  No.  (703)  4S7- 
4a07.  flrf>vsmmsnl  agencias  can  order  it  irom  the 
EPA  CTC  The  EPA  has  made  parts  of  the  Manual 
dealing  with  general  cost  analysis  procedures 
available  as  retrievable  electronic  filaa  oo  the  CTC 
bulletin  board.  See  also  footnote  49  for  oompuler 
eccesa  inSormation. 


In  the  avaot  that  the  most  atringeot 
candidate  oooirol  ahainative  is  shown 
to  b«  inappfopiiats.  due  to  eoaigy, 
sovirooiDanlu  or  eccnomlc  impacts  and 
other  oosts,  the  rationale  for  this  finding 
must  be  dtxamiented  for  tbe  piibUe 
record.  See  proposed  $  52.2ir)KS)CU. 
Tbm  the  next  moat  stringent  ahomative 
in  tha  listing  beciunes  tbe  new  txmtrol 
canditlate  and  is  similarly  evaluated. 
This  process  continues  imtil  the 
technology  undar  consideration  cannot 
be  eliminatad  by  any  source-specific 
environ  mental,  energy  or  economic 
impacts  whidi  demonstrate  that 
ahernatlve  to  be  inappropriats  as  BACT. 

In  summary,  undar  the  methodology 
just  described,  the  most  eOective  control 
option  not  eliminated  based  on  relevant 
statutory  fecton  is  proposed  as  BACT 
for  the  pollutant  and  emission  tmit 
under  review.  The  EPA  believes  tha 
proposed  BACT  determination 
meuiodology  is  a  rigorous  and  reliable, 
way  of  determining  a  level  of  ccmtrol 
that  conforms  with  the  statutory 
definition  of  BACT  and  the  core  criteria. 
For  this  reason  the  EPA  is  proposing  to 
codify  this  methodology  in  the  Federal 
NSR  legulations.  The  proposed  Federal 
regulations  could  also  serve  as  a 
template  for  those  States  that  choose  to 
incorporate  this,method  into  their  SIP. 

The  EPA  requests  public  comments 
on  alternative  methods  for  determining 
BACT.  Commenters  should  explain  or 
illustrate  how  such  alternative  method 
will  satisfy  the  following  core  criteria 
proposed  in  this  document:  (1)  All 
available  control  systems  for  the  source 
must  be  considered  in  the 
determination,  including  the  most 
stringent  emissions  control  alternative, 
and  (2)  selection  of  a  particular  control 
system  as  BACT,  and  the  basis  for  the 
rejection  of  the  other  more  effective 
emissions  control  systems,  must  be 
justified  in  terms  of  the  statutory  criteria 
and  supported  by  thelrecord. 
Specifically,  the  comments  should 
address  how  the  alternative 
methodology  would  provide  for 
consideration  of  energy,  enviroimiental, 
and  ectmomic  impacts  and  other  costs. 
See  section  169(3)  of  tbe  Act 

4.  Additional  Guidance  for  BACT 
£)etetminations 

The  Federal  analytical  methodology 
outlined  above  provides  for  reasoned 
BACT  detenninations,  but  it  does  not 
dictate  a  particular  result  Although  the 
progression  of  the  analysis  is  logical,  the 
CAAAC  suggested  that  it  would  be 
helpful  for  EPA  to  develop  more 
detailed  guidance  addressing  how  the 
method  actually  works  in  real-life 
applications.  The  CAAAC 
recommended  that  the  EPA  provide 
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guidum  In  tha  foim  of  nacUic 
laiaplw  iUuatnUng  (1)  bow  tbs 
oauidustiao  of  enagy,  anviroiimnital 
01  •oonaiidc  bcton  fuftlfiad 
sXaUUhbig  *  lau  (tiingant  conliol 
tacfanolagy  as  BACT.  ■nd'(2)  how  the 
BACT  prooaw  may  properly  raault  in  a 
BACT  Mlannination  based  on  Gontiol 
technology  mora  toingsnt  than  that 
initially  piopoaed  by  the  sotiice. 

The  EPA  agrees  that  tha  lisuanoe  of 
guidance  in  tha  fonn  of  ilhutiatlve 
examplas  would  improve  undantanding 
of  EPA 's  BACT  delMiDinalian  process. 
Tharafbra,  the  EPA  ia  piepaiing  a  case 
study  npoit,  oHitaining  examplas  of 
BACT  detenninations  piopetiy 
employing  the  EPA  molhodology.  The 
EPA's  guidance  will  ■>"'"'"«  tavatal 
|n«i«.tf».  in  which  a  technology  less 
stringent  than  the  most  stringent  one 
waa  dacemiinad  to  represent  BACT,  and 
other  ir»«»»i«.«»«  whtfrs  the  pomitting 
authority  imposed  BACT  raquiiements 
that  were  more  stringent  than  those 
proposed  by  the  appUcant  This 
document  will  be  made  available  to  the 
public  when  it  is  cosnpleted, 
indepandeid  of  this  proposed  action.  In 
addition,  the  eodsdng  "QAQPS  Cost 
Manual"  provides  basic  guidance  on 
how  to  pOTfonn  cost  analyses  for  air 
pollution  control  equipment.  See 
footnote  45. 

C.  Improving  Information  about 
Available  Control  Technologies: 
Changes  to  the  Reoscaably  Available 
ContTtJ  Technology  (RACri/BACT/ 
Unrest  Achievable  Bmiuion  Rate 
(LABB)  deaiinghouse  (BBLC) 

The  EPA  established  the  original 
computerized  database  of  BACT  and 
LAER  determinations  (tha  BACT/LAER 
Clearinghouse)  at  the  request  of 
permitting  agencies  to  promote  sharing 
of  technology  determinations  in  the 
permitting  piocass.  The  clearinghouse 
was  installed  on  the  OAQPS 
Tedmology  Transfer  Network  (TTN)  for 
convenient  public  access.  The  1990 
Amendments  now  requires  the  EPA  to 
make  information  regarding  emission 
control  technology  available  to  the 
States  and  to  the  general  public  through 
a  central  database.  The  1990 
Amendments  directs  that  the  database 
include  control  technology  informatian 
received  from  States  issuing  NSR  and 
operating  permits,  which  include 
RACT''  SIP  requirements.  See  sections 
108(h)  and  173(d)  of  the  Act.  This 
discussion  will  refer  to  the  database  as 
the  RBLC  The  EPA  also  esUblished  the 


Control  Taiinology  Center  (CTC)  to 
aaaist  Slate  and  local  peimittins 
a^mciaa  in  idantifying  and  svaliutiBg 
naw  oootnl  tachnolo^ss  or  control 
tadmologias  far  indusliial  categories 
that  have  bean  prnviously  uncantrolled. 
it  «ii«<i««»i»«  a  aapaiata  bullatin  board 
(CTC  BBS)  that  opontaa  in  conoait  vrtth 
tha  RBLC 

Both  bulletin  boanb,  tha  RBLC  and 
the  CTC  BBS,  are  uaefiil  soureea  of 
publicly  available  infbnnation  oo 
control  tedmology  datetminationB,  but 
they  are  not  exhausU  ve.  The  CAAAC 
made  numerous  detailed 
recommeiidatians  for  improving  the 
content  and  managemnnt  of  the  RBLC." 
The  foUowfag  diaciisaion  explains 
several  ataps  the  EPA  has  taken  or  ia 
planning  to  take  to  improve  the  control 
technology  information  reaouroea  that  it 


EPA  is  propoting  in  this 
rulemaking  to  require  permitting 
authorities  to  submit  BACT  and  LAER 
determinations  to  the  RBLC  within  60 
daya  following  permit  issuance.  See 
section  VI.C.  of  this  pi«amble. 

•  Based  on  the  CAAAC's 
recommendation  that  the  RBLC  should 
comprefaensivaly  catalog  information  on 
critical  data  elements  for  new  entries 
(rather  than  obtaining  missing  data  for 
existing  entries),  die  0'A  is  oonaidaring 
ways  to  ensure— through  better 
cooperation  with  penuitting  authorities 
and  private  industry — that  toe  RBLC  is 
complete  and  comprehensive.  The  EPA 
intends  to  focus  the  RBLC's  resources 
on  providing  complete  and  correct 
information  about  new  permit 
determinations.  Data  gaps  in  old 
detenninations  will  be  addressed  as 
resources  allow. 

•  The  EPA  has  simplified  the  RBLC's 
reporting  form  and  limited  the 
information  in  the  RBLC  Data  fields 
that  were  of  questionable  value  or  have 
received  little  use  have  been  deleted. 
These  changes  are  expected  to  reduce 
the  burden  on  permitting  agencies  and 
encourage  partidpatian.  The  Q'A  has 
also  prepared  a  stand-alone  program  on 
computer  disk  for  use  by  agencies  to 
subinit  deteimirutioiu  as  an  altemativB 
to  ccmplsting  forms  and  direct  data 
entry  to  the  RBLC 

•  The  Q'A  intends,  as  resources 
allow,  to  establish  standard  emisaion 
units  for  reporting  etoissioo  lintits  from 
all  major  process  categories. 

•  The  EPA  intends,  as  resources 
allow,  to  implement  a  process  to 
highlight  the  most  stringent 
determinations  reported  to  the  RBLC 


and  to  provide  follow-up  verificatian  OB 
install^on  and  cnmpHiinne. 

•  Due  to  the  caao  py^aae  and 
evohiUoaary  tuture  of  BACT,  a  well  as 
limited  Agency  tesouross,  EPA  does  not 
intend  to  implament  a  f«r«»«»m«iii4^nii 
that  the  EPA  prepare  written  guidance 
indicating  demoostrated  technology  that 
pieaumptively  should  be  cooaidered 
BACT  or  LAER  for  certain  industries. 
Nevertheleaa,  EPA  vrill  pubUciza  the 
RBLCs  capability  to  prasaot  technology 
determinatioaa  in  raiik  order  (moat  to 
least  stringent)  for  a  particular  procMS 
and  pollutant.  The  Q>A  has  already 
placed  such  lists  for  several  common 
sources  and  pollutants  in  retrievable 
document  files  on  the  RBLC  and  will 
periodically  update  and  add  to  these 
rankings.  Process-and  pollutant-specific 
rankings  can  be  generated  directly  by 
users  1^  performing  ctandardixsd  search 
and  download  procedures  that  are 
inte^l  functions  of  the  RBLC. 

•  The  EPA  intends  to  up-date  its 
RBLC  users  manual  to  more  clearly 
explain  optiona  and  searches  available 
to  users.  The  "»«"■'«  I  is  available  in 
hardcopy  from  the  National  Technical 
Information  Senioe  (NTIS)  of  the  U.S. 
Department  of  Commerce,  the  CTC  (for 
government  agencies),  or  as  a  retrievable 
file  <m  the  RBLC.  The  RBLC  also  oilers 
an  informational  flyer  which,  in  pari, 
fulfills  basic  user  manual  functions.  The 
flyer  is  available  to  anyone  bee  of 
charge  from  the  CTC'"  and  is  a 
retrievable  document  file  on  the  RBLC. 
The  EPA  wUI  continue  to  utilize  the 
CTC  and  the  RBLC  as  well  as  other 
available  electronic  media  to 
disseminate  other  guidance  and 
technical  information  such  as  the 
OAC^  "Co«t  Manual." 

If  nilly  implemented,  .the  impact  and 
scope  of  the  CAAAC's  reconmiandations 
to  expand  and  improve  EPA's 
technology  information  services  would 
require  a  substantial  increase  in 
resources.  The  EPA  invites  comments 
on  funding  alternatives  for  the  RBLC 
and  CTC  BE.  The  EPA  also  seeks 
comments  on  a  strategy  for  prioritizing 
all  or  part  of  the  RBLC's  functions  if  full 
funding  is  not  available. 

D.  Streamlining  BACT/LASB 
Determinations 

The  EPA's  current  policy  calls  for 
conaideration  of  available  control 
techniques,  including  emerging 
technology,  in  making  BACT  and  LAER 


*T1m  KACT  to  ui  acnirpn  ior  NMoaibly 
•vtiUble  coouol  torhnology.  wtiicb  ipplla*  U) 
niltijis  lUlioDary  BOurcu  loatad  in  oonAluinniaot 
anu.  Sm  iKtioa  172(cKl  I  of  llM  Act. 


•>^lly  1. 1»»<  Laiur  from  Pltricii  M.  bbv  u 
Mary  D.  NichoU  tnn«iiiltiii«  CAAAC'i 
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27711.  HoUliia  No.  1919)  S41-O8O0,  OAQPS  TTN: 
Eladrook  buUatin  board,  ccsnputsr  accaaa 
tslephoQs  Dumbai  (S19>  M1-.5a42;  iBUmec  Acceai: 
TQiJ£T  ttnbbaj1poc.apa.gov. 
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deleimiiiatiaoa  until  the  time  that  a 
final  NSR  peimit  ia  iaeued.*  During  the 
NSR  Rafann  Saboanunitlee  '~^"b'. 
industry  wpieaantaUvee  exptasaad 
coDoam  about  inalaitcaa  when 
applicants  have  been  requited  to 
conaidAr  emarglfig  technologies  long 
after  their  appucations  were  prepared 
bnt  before  a  final  permit  was  issued. 

Tl»i«  p«rt<f«  intiirpf.— a  «lgnm>.«iH 

uncertainty  in  buaineaa  plarming  as  well 
as  permit  delays.  For  example,  permit 
maUcanta  face  tha  risk  of  having  to 
substantiaHy  redesign  a  project  due  to 
the  emerganoa  of  new  control 
technology  prior  to  final  permit 
iaauanoe.  Further,  there  are  reaeardi  and 
related  tianaactian  coats,  and  even 
pto|ect  Jeqnrdy ,  when  permit 
piooaaaing  is  extended  while  more 
infannation  about  tha  availability  and 
achievability  of  an  emerging  tec^ology 

The  EPA  is  today  proposing  to  alter 
its  current  policy  and  propo^ng 
accompanying  changea  to  ita  NSR 
regulations  to  address  this  problem. 
These  propoeed  changea  strike  a'balance 
between  providing  more  certainty  for 
industry  in  malring  technology  choices 
for  plaiining  ma)or  projects,  and 
ensuring  that  atate^of-the-art 
technologiea  an  adequately  considerad. 

1.  Permit  Applications  Must  Include 
Analysis  of  Control  Technologies  That 
are  Demonstrated  in  Practice 

Specifically,  the  EPA  is  proposing  to 
require  that  the  BACT  analysis  or  LAER 
determination  that  is  submitted  with  a 
permit  applicatiCD  consider 
terhnolngjea  that  have  been 
"demonstrated  in  practioe."  See 
propoeed  SS  51 .165(a)(2)(ii)(A), 
S1.16e(i)(SXl),  and  52.2lU)(5)(i).  The 
proposed  tegiilatlnns  defiioe 
"dernoDstratsd  in  practice"  to  include 
all  tachnologies  required  atul  reported 
through  exiting  regulatory  propams 
and  ^oae  that,  while  not  ident&ed  in 
the  regulatory  areita.  meet  specific 
criteria  for  determining  their  availability 
and  appropriateness  for  consideradon  in 
a  BACT  or  LAER  analysis.  See  proposed 
SSSl.lSS(aMl)(xxviii).  51.166(b)(42), 
S2.21(b)(43).  and  52.24(1). 

With  regard  to  regulatory 
documentation,  tadtmologiea  from  the 
following  sources  must  be  cimsideted  in 
the  BACT  or  LAER  analysis: 

(a)  The  EPA's  RACT/BACT/LAER 
□earinghousa: 

(b)  Major  source  constructian  permits 
issued  pursuant  to  paita  C  (PSD)  and  D 
(NSR  in  nonattainment  areas)  of  title  I 
of  the  Act; 


«Saa  ;.  Sritz  mHlo, 'VACTAASR  DManaJoMkn 
Caloailus."  lanoaij  11.  ISMX 


(c)  Bmissiona  Umitaiinaa  contained  in 
hdetally-approved  implemsntatian 
plana,  mccluding  omisslQas  UmitaUona 
establiahed  by  permits  issued  pursuant 
to  programa  for  nan-major  sources; 

(d)  Permits  and  standards  developed 
tmder  aactiooa  111  and  112  of  tha  Act: 
and 

(e)  Alternative  Cantrol  Techniquaa 
Documents  and  Cantrol  Technimiea 
Guidalinea  that  have  been  iaauad  by  the 
EPA. 

TIm  EPA  ia  not  propoaing  to  require 
that  operating  permits  issued  under 
federally-appioved  title  V  Act  programs 
be  among  the  sources  of  available 
control  technology  that  must  be 
examined  in  preparing  a  permit 
application  except  vdure  souices  are 
issued  an  "integrated"  NSR  attd 
Operating  permit.  Title  V  permits 
generally  compile  requirements  that  are 
independently  established  under  other 
Act  programs.  Title  V  programa  do  hot 
mandate  substantive  lequiiements 
concerning  the  selecticm,  installatian 
and  performance  of  cantrol 
technologies.  Therefore,  a  title  V  permit, 
unleas  it  jointly  imposes  the  sufa^antive 
raquiramants  of  a  major  NSR  permit, 
wtmld  likely  not  provide  significant 
new  control  technology  informatian. 

Control  techncdoglea  that  may  not  be 
implemented  in  a  regulatory  context  of 
a  substantive  Act  program  may 
nevertheless  be  availu>le  for  a  given 
BACT  or  LAER  analysis.  For  example, 
sources  often  Install  state-of-the-art 
technology  in  order  to  be  classified  as  s 
minor  source  or  to  avoid  NSR 
requirements  for  major  modifications. 
(In  thia  caaa  permltt^  authorities  are 
encouraged  to  report  me  technology  to 
the  RBLC.)  Furthermore,  new 
technologies  and  iimovations  of  existing 
technologies  occasioaally  evolve 
without  wide  publicity  in  the  regulatory 
arena.  Such  technologies  also  deserve 
consideration.  Consequently,  the  EPA 
also  proposes  to  define  "demonstrated 
in  practice"  to  include  any  technology 
that  meets  the  fallowing  critsiia:  (1)  it 
has  been  installed  and  operating 
continually  for  at  least  B  months  on  an 
emiasions  unit(s)  whidi  has  been 
operating  at  leaat  at  50  peroant  of  deaign 
capacity  during  that  period  of  time;  and 
(2)  its  performance  has  been  verified 
during  that  6-manth  period  with  a     - 
performance  lest  or  performance  data 
while  operating  under  a  load  that 
coincides  with  either  the  operation  of 
the  emissions  units  served  by  the 
cantrol  tadmology  at  their  PTE.  or  90 
percent  of  the  control  technology's 
design  specifications.  See  proposed 
§S  S1.165(B)(l)(xxviU),  51.166(b)(42), 
52.21(b)(43).  and  52.24(0.  The  6-month 
operating  requirement  within  the 


deftnWon  of  "daiaanatraisd  io  piaelios" 
ta  piupuaed  to  sstabUah  a  mMmnm 
opsradng  falstorr  to  dtnunattato  ths 
performance  and  rwliaWlity  of  the  new 
tedmology. 'Hw  EPA  bdieves  that  a  6- 
month  period  ia  appcopriate  because 
thia  ia  me  rasKJmum  amount  of  time 
cuirently  allowed  far  the  shakedown 
period  far  establishing  amisaions  of 
replacement  emiaaiona  units  in  NSR 
netting  transacttons.  See  existing 
SSS1.16S(aXlXvi)(F).  51.166(b)(3Mvii) 
and  S2.21(bX3)(vii).  The  EPA  also 
believes  that  the  50  peroant  contiruial 
load  bctor  providaa  some  aasursnce  thst 
ths  control  tedmology  has  bsen  placed 
in  meaningfiU  sarvics  during  the  6- 
month  period,  while  recognizing  that 
hig^r  loads  may  not  be  sustaijuble  by 
tha  source  for  extended  periods  of  time 
so  soon  aflar  start-up. 

Knowiedga  of  the  control  technology's 
ability  to  perform  efisctively  at  specified 
loada  ia  asaentlsl  for  its  consideration  in 
a  BACT  or  LAEX  determlnatiim. 
Iherafore  EPA  is  propoaing  to  add  the 
amissims  load  criteria  for  tasting  a 
control  technology's  performance 
during  the  6  months  in  which  the 
sustained  operability  of  the  technology 
ia  estsbliabed.  This  testing  requirement 
is  similar  to  that  bund  ujuler  the  NSPS, 
«4iich  requires  hrilities  to  conduct 
performance  tests  within  the  period  60 
to  ISO  days  after  start-up  to  detannina 
compliance  with  the  applicable 
standards  See  existing  40  CFR  60.a(a). 
The  EPA  requests  comment  on  the 
criteria  and  rationale  described  above 
for  determining  if  a  control  technology 
has  been  demonstntad  in  practice. 

Further,  EPA  is  proposing  that 
consideretion  of  a  technology  that  is 
demonstrated  in  practice  outside  the 
regulatory  context  not  be  required  if  the 
opereUon  period  and  performance  test 
concluded  less  than  90  days  prior  to  ths 
date  a  permit  application  is  complete." 
See  proposed  $$  51.ies(a)(2)(uKA), 
51.16e(IX5XlXA)  and  52.21(j)(5)(i)(A). 
The  propoeed  90-day  period  preceding 
the  (Ute  of  complete  permit  application 
allows  time  for  the  installation  and 
performance  that  is  "demonstrated  in 
practice"  to  be  publidzsd  in  trade 
journals  and  company  newsletters  and 
the  results  to  be  exainined  by  the 
scientific  community.  On  the  other 
hand,  having  the  S&day  period  keyed  to 
the  completeness  date  createa  an 
incentive  for  the  source  to  resolve 
incomplete  applications  expeditioualv. 

The  following  examples  illustrate  the 
pttiposed  process. 


•In  tfaa  caaa  of  ioralp  tacbnology  thai  hai  boen 
IsatalM  aod  opafmtiitt  outaida  tiia  U.S..  tb«  MiDB 
piupuaoj  CTitaria  wonM  apply  in  datanmnii^ 
wbatfaor  a  tachoology  baa  Mao  d 
pncdca. 
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I  A:  Ob  ^laa  1  *  pumit  (ppUoMt 
fufamita  ■&  appUcstion  tb<t  U  iubs«quently 
dMBnninfld  to  hav«  boan  compl«te  on  tl» 
daM  of  tta*  •ubmittal.  Tha  npliouil  In  thia 
oHa  would  be  raapouiUa  far  avalualiag  all 
tadmolcgiaa  lapoitad  ca  raquind  la  a 
ngulalciT  caolaxi  aa  of  the  data  of  nfamtttal. 
Thoaa  tachmki^aa  thai  hna  baan 
"danmamtad  In  ptvcHca"  via  tha  opaiatlng 
and  paihafnanra  ciiterta  ipacifiad  aixnia,  aa 
<rf  SO  daya  prior  to  ^Ula  lit  would  alio  haw 
tohaavahMtari 

tumft*  B:  Ob  (una  IM,  a  aouicafubailta 
a  pannlt  appUcatioo.  Ona  month  laMr  (May 
IM).  tha  rTP'^W't  authority  datamiaa*  tha 
appUcatka  to  be  incooqilaa.  Tha  aowca 
mhsnitt  new  inionnatlon  on  Auguat  lit  and 
tha  permitting  authority  Clnda  the  applicitioo 
completo  aa  of  the  day  the  new  infcxmation 
waa  iubmittad.  The  applicant  would  be 
raaponaibia  far  amhiatlBg  all  tachnologlw 
reported  or  lequbad  in  a  ragulalocy  Context 
aaof  May  lit  Thoae  tadmokigiai  that  have 
bean  "dflinooatiatad  in  practice"  via  the 
operating  and  performance  criteria  specified 
above  as  of  90  days  prior  to  the  original 
rufamittal  data  would  have  to  be  evaluated. 
Conusant  ia  aolidted  on  the  pnooeed  90-day 
poat-demooatiation  period  in  liffit  of  the  e- 
monlh  damoutntkni  period  within  the 
definltian  of  "desnonstiated  in  practice." 

Finally  the  propoaed  isgulatiom 
would  reqiure,  in  evahutisg  control 
technologies  that  are  demonattated  in 
practice  under  both  the  regulatory  and 
performance-baaed  dileila.  the 
cooaideiation  of  control  technologiea  on 
the  basis  of  technology  transfer. 
Technology  transfer  is  appropriate  whan 
sources  or  source  categories  have 
rimilar  emission  stream  characteriatics. 
See  propoaed  §S  S1.166(i)(S)(li)  and 
52.21(JX5«11). 

Some  industry  and  State 
repteientatives  on  the  NSR  Reibim 
Stibconunittee  expressed  concern  about 
the  administrative  delays  if  a  permit 
application  is  determined  incomplete 
due  to  the  inadvertent  omission  from  a 
BACT  or  LAER  analysis  of  a  technology 
alternative  that  has  been  "demoostrMsd 
in  practice."  For  example  a  technology 
that  hat  raoently  been  "demonstrated  in 
practice"  may  have  been  publicized  in 
a  less  weU-known  publication,  and 
thereby  escaped  notice  of  the  applicant. 
Certainly,  overt  disregard  of  reasonably 
accssaible  information  would  be 
grounds  for  determining  the  application 
to  be  incomplete.  Inadvertent  omiasioas 
should  be  evaluated  by  the  permitting 
authority  in  light  of  case-specific 
Cactors.  In  all  instances,  if  a  technology 
that  ahould  have  been  evaluated  is 
identified  and  the  permitting  authority 
sustains  the  completeness  finding,  there 
is  still  a  duty  to  evaluate  the  omitted 
technology  relative  to  the  other 
technology  altanuUvas  prior  to  peranit 


2.  Pannittiiig  Authority  May  limit 
Consideratioa  of  New  ar  Emerging 
Teduologiea  After  Complete 
Application 

New  or  ameiging  technologies  an 
thoaa  tachnolo^et  that  have  been 
devalopad  but  have  not  satisfied  the 
criteria  to  be  daaaified  as 
"demanHiaiad  in  practice."  Some  NSR 
Reform  Subcommittee  members 
recommended  that  EPA  prohibit  any 
consideration  of  new  or  emerging 
technologiea  identified  after  tne  pennit 
application  ia  oompleta.  Other  members 
recommended  that  EPA  not  allow  any 
limitations  on  consideration  of  new  or 
emerging  technologies  prior  to  the  end 
of  the  public  cmsmant  petlod  on  a 
permit  application.  The  EPA  i< 
proposing  new  regulatory  provisions 
that  would  authorize  the  permitting 
authority  to  cut-off  consideration  of 
technologies  that  evolve  or  appear  after 
the  permit  appUcatian  is  complete, 
except  uodar  limited  diciimirtanres 
described  below.  See  propoaed 
§$  51.165(aM2l(ii)(B)  and  (a)(7)(iii). 
51.166Q)(S)(ui)  and  (qM3)  and 
52.21(jK5)(iil)  and  (q)t3). 

The  EPA  today  pioposea  to  add 
provision  conoetning  public 
recommendations  on  new  and  emerging 
control  technologiea  as  part  of  the  new 
provisions  for  public  participation. 
Under  the  propoeed  rules,  the 
permitting  authority  may  require 
commenten  to  submit  a 
recommendation,  accampanied  by 
leasonably  available  information, 
regarding  new  or  emerging  control 
ta^mol^gies.  The  accompanying 
information  could  include  the  name  apd 
location  of  the  source  utilizing  the 
coAtrol  technology,  the  manubcturar 
and  type  of  control  device,  the  date  on 
which  the  technology  was  installed  and 
became  operational,  appropriate 
perfonnance  requirements,  and  any 
resulting  test  or  performance  data 
available.  See  propoaed 
SS  S1.16S(a)(7)(ii)  and  51.166(q)(2).  With 
regard  to  the  implementation  of  the 
Federal  PSD  requirements  at  ^  52.21,  the 
EPA  is  proposing  to  require  that  public 
commenten  include  the  above 
information  along  with  any 
recommendation  for  further 
consideration  of  new  control  technology 
alternatives.  See  prcqiosed  $  S2.21(q)(2). 

It  should  be  noted  that  the  existing 
NSR  regulations  at  $  S1.16S(a)  do  not 
contain  an  explicit  provision  for  public 
participation  prtxsdurea  as  do  the  PSD 
regulations  in  parts  51  and  52. 
Neverthekss.  Ibe  public  participation 
procedures  set  forth  under  §  51.161 
generally  apply  for  both  major  and 
■"'""f  new  tounae  review  permitting.  In 


the  piopoaal,  certain  minor  source 
actions,  e.g.  netting,  that  in  effect  shield 
a  source  {nun  major  tourtx  permitting 
tequiraoients  vrauld  not  qualify  lor  Iras 
environmentally  significant  status.  In 
order  to  make  dear  tha  regulatory 
context  for  today's  propoeed  provisions 
concerning  a  cutoff  data  and 
infbrmatimial  requirameots  for  public 
commenters,  the  EPA  is  today  proposing 
to  amend  $51,165  to  refer  to  the  existing 
lequiiements  at  $  51.161.«>  See 
propoaed  $  5  1.16S(bM7). 

Tna  permitting  authority  shall  be 
responsible  for  evaluating  the 
supporting  documentation  that  has  been 
provided  by  conmienters  asserting  new 
or  emerging  technologies  wamnt 
consideration  as  BACT  or  LAER.  Based 
on  the  facts  that  are  presented,  the 
permitting  authority  will  either  accept 
the  recommendation  at  face  value.  ie|ecl 
it  as  being  insufficiently  demonstrated, 
or  refor  it  to  the  permit  applicant  for 
further  consideration.  The  EPA  is  also 
proposing  to  require  the  permitting 
authority  to  notify  the  pnmit  appUcam 
within  10  woiUng  days  of  receipt  of 
comments  recommending  a  new 
technology  for  which  the  permitting 
authority  determines  the  comments 
have  met  the  specificity  criteria  it  has 
established  relative  to  the  cut-off  date. 
See  proposed  §S  51.165(a)(7)(iii). 
S1.166(q)(31  and  5Z.21(q)(3).  This 
requirement  would  provide  applicants 
with  an  opportunity  to  respond  to  the 
comments  and  expedite  their 
investigation  relative  to  the  proposed 
project. 

Tne  permitting  authority,  in 
determining  the  extent  to  which 
commenters'  recommendations  deserve 
further  consideration,  should  consider 
the  di£Bculty  of  private  citizens  and 
small  organizations  in  getting  access  to 
detailed  supporting  data.  If  information 
about  the  emerging  technology  is 
limited,  commentere  ahould  document 
their  attempts  to  obtain  data  about  the 
source  and  the  lecommended 
technology.  For  example,  the 
commenter  may  present  logs  of 
telephone  conversations  with  company 
officials  and  correspondence  with  trade 
associations,  environmental 
associations,  government  agencies  and 
technical  consultants  that  might  have 
relevant  information  regarding  the 
availability  and  effectiveness  of  the 
technology.  A  list  of  questions  that  are 
asked  and  respective  responses  may  be 


"In  ■  Mperele  nilwmektng  SPA  has  prapocad 
revising  the  public  letlew  vld  commant 
raqntMnmu  it  40  CHI  51.1S1  to  givs  States  mere 
BaidbiUty  in  pnxassing  minor  aiMim  pennits  for 
proiscti  tlui  an  determinsd  to  Im  "less 
•DviioniDsnully  Rgnificsnt."  Sse  SO  n  4SS2S. 
45S4S.  (August  31,  ins). 
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helpful.  While  this  information  may  not 
actually  demonstrate  the  availability  of 
a  recommended  tecfanolo^,  it  will 
provide  the  permitting  aumority  writh 
inibimation  to  help  determine  whether 
further  evaluation  is  warranted  either  by 
its  staff  or  the  source.  The  EPA  requests 
cammant  on  the  proposed  criteria  for 
evaliiating  public  comments  addressing 
the  availability  of  new  technologies  and 
the  appropriate  burden  of  proof  that 
commenters  should  bear  after  a  permit 
is  determined  to  be  complete. 

Unlike  a  recommendation  to  consider 
new  or  emerging  technology  as 
discussed  above,  the  identification  of  a 
technology  alternative  that  has  been 
"demonstrated  in  practice"  and  should 
have  been  assessed  prior  to 
completeness,  places  no  burden  on  the 
commenter  to  supply  qualifying 
informatian  about  the  technology.  The 
permitting  authorify  must  ensure  that 
the  omitted  technology  alternative  is 
adeqtiately  considered  in  the  BACT  or 
LAER  determination.  The  permitting 
authority  may  be  able,  however,  to 
deletmiiie  if  the  alternative  is  infsrior  to 
the  technology  propoaed  by  the 
applicant  In  all  circtmistanc»8  the 
pennittinfi  authority  would  be 
lesponsibw  for  ocmsidsring  the 
comments  and  documenting  its 
associated  dedsions  tor  the  public 
record. 

The  proposed  approach  for 
considering  new  or  emerging 
technologies  promotes  cotainty  and 
limits  permitting  burdens  for  those 
applicants  that  have  included  a 
thorough  review  of  control  technologies 
in  their  permit  applications.  The 
proposed  regulations  wotild  reqiiire 
consideration  of  only  those  post- 
completeness  emerging  technologies 
whose  availability  and  effectiveness  are 
substantiated  to  the  satisfaction  of  the 
permitting  authority. 

This  proposal  also  preserves 
opportunity  for  public  partidpatiaiL  In 
all  instan<»s,  the  public  would  have  the 
right  to  submit  conmients  addressing 
whether  all  control  technologies  that 
were,  in  fact,  "demonstrated  in 
practice"  prior  to  completeness,  were 
adequately  considered  in  the  permit 
application  and  during  review  by  the 
permitting  authority.  In  addition,  public 
commenten  have  the  opportunity  to 
recommend  new  or  emerging 
technologies  provided  that 
recommendations  are  accompanied  with 
supporting  information  about  the 
exigence  and  capabilities  of  the 
technology.  The  peimitting  authority 
would  be  required  to  consider  timely 
and  documented  public  comments 
addressing  technologies  that  emerge 
after  complete 


In  light  of  the  considerations 
described  above,  th  j  EPA  is  also 
proposing  regulatory  changes  to  revise 
its  policy  that  sets  the  pennit  issuance 
date  OS  the  final  cut-off  for  consideration 
of  new  and  emerging  technologies. 
Proposed  revisions  to  the  Federal 
regulations  wotild  set  the  final  cut-off  at 
the  dose  of  the  pubhc  comment  period, ' 
tmless  the  permit  is  reopened  for  review 
or  the  source  fails  to  commence 
construction  within  a  prescribed  time 
period  after  the  permit  is  issued. 

The  EPA  also  requests  public 
comment  on  alternative  regulatory 
changes  that  would  (Ij  allow  State  NSR 
programs  to  wholly  preclude 
consideration  of  public  comments  about 
technology  that  is  new  or  emerging  after 
an  application  is  complete;  and  (2) 
provide  in  the  Federal  NSRprogram  for 
wholly  pteduding  consideration  of 
public  comments  about  technology  that 
is  new  or  raneiging  after  an  application 
is  complete. 

Rules  that  allow  or  provide  for 
entirely  precluding  public  comment  on 
technology  that  emerges  after  a  pennit 
application  is  complete  would  provide 
greater  certainty  for  business  planning 
and  have  administrative  ease  and 
simplicity  benefits.  On  the  other  hand, 
such  rules  would  potentially  eliminate 
public  input  on  emerging  technologies 
and  for  go  any  resulting  emission 
reductions  benefits.  If  EPA  did  allow  or 
provide  for  a  categorical  cutoff  of  public 
comment  addressing  technologies 
emerging  after  an  application  is 
complete,  EPA  may  also  need  to  indude 
an  exception  that  provides  for 
consideration  of  new  or  emerging 
technologies  in  circumstances  where 
substantial  time  elapses  between  the 
completeness  determination  and  final 
permit  iskuance  (e.g.,  a  permit  applicant 
submits  an  application  that  is 
determined  complete  but  significant 
deficiencies  that  substantially  delay 
permit  processing  with  the  application 
are  discovered  during  the  full  permit 
review). 

Under  all  of  the  alternatives 
presented,  the  permitting  authority 
would  be  required  to  consider  pubjic 
comment  addressing  whether  the 
technologies  available  (i.e., 
"demonstrated  in  practice")  at  the  time 
the  pennit  is  complete  were  adequately 
evaluated.  The  B'A  seeks  public  input 
on  these  alternatives  and  related  issues. 

E.  Proposed  Complete  ApplicoUon 
Criteria 

In  several  of  the  proposed  regulatory 
and  policy  changes  based  on  the 
consideration  of  the  CAAAC 
recommendations,  the  completeness 
determirution  has  emerged  as  a  key  step 


in  the  permit  review  prooeas.  The  cut- 
off date  EPA  is  proposing  to  authoriia 
for  considerati(3n  of  new  aiKi  ftuwiwysg 
tecfanoloRy  for  BACT  or  LAER.  awTtlM 
proposadprocadures  for  FLM 
notification  and  coordination  are 
inseparably  tied  to  the  conpleteness 
date.  As  discussed  in  diis  section  and  in 
section  V.  (Class  I  Araas).  the  evaluattno 
and  determination  of  whether  a  peimit 
applifiaUon  is  complete  is  the 
responsibility  of  the  permitting 
authority.  Consequently,  EPA  is 
proposing  Tninlmnm  criteria  upon 
whidi  the  permitting  authority  should 
base  its  completeness  determination. 
Broadly,  EPA  is  proposing  that  a  permit 
application  shall  contain  information 
necessary  to  make  the  demonstrations, 
analyses,  and  determinations  required 
tmder  the  NSR  regulations.  See 
proposed  §$  5l.ies(aX6),  51.166(n),  and 
S2.21(n). 

The  completeness  criteria  is  derived 
fiom  applicable  existing  provisions  on 
"Source  information"  at  §§  5l.l66(n) 
and  S2.21(n)  that  remain  imchanged  by 
thia  rulemaking,  as  well  as  prop<Med 
revisions  and  new  provisitms.  in 
addition,  the  EPA  proposes  renaming 
SS  51.166(n)  and  52.21(n)  to  "Complete 
appUcation  criteria,"  and  adding  similar 
provisions  to  %  51.165.  Spedficdly. 
propoaed  revisioiu  to  $§S1.166(n)(1) 
and  S2.21(n)(l)  assign  the  cnmpleleiwss 
iletermination  to  the  permitting 
authority  and  indicate  the 
determination  shall  be  made  upon  the 
presence  and  adeqtiacy  of  analyses  and 
information  required  under 
§S51.166(n)(2J  through  (n)(5)  and 
§S5Z.21(n)(2)  Uirough  (n)(5), 
respectively.  Proposed  revisions  at 
§§51.166(n)(2)  and  (n)(3),  and  at 
§$  52.21(n)(2)  and  (n)(3),  require  that  the 
application  contain  sufficient 
information  to  substantiate  the 
following:  (1)  the  BACT 
recommendation  pursuant  to  proposed 
S§51.166(j)(5)  or  5Z.21())(5);  (2)  the 
analyses  required  by  $$  51.166(k) 
through  (m)  or  §§  52.21(k)  through  (m); 
(3)  the  additional  impact  analysis 
punuant  to  $§S1.166(o]  or  52.21(o):  (4) 
determinations  and  analyses  related  to 
the  protection  of  Federal  Class  I  areas 
pureuant  to  $S  51.166(p)  or  52.21(p);  (5) 
the  establishment  of  PALs  imder 
SSS1.166(u)  or  52.21(x):  and  (6) 
undemonstnted  technology  waiver 
applications  tmder  $S  51.166(s)  and 
52.21[v),  as  appropriate.  The  EPA  is 
proposing  as  independent  requirements 
for  completeness  at  §§S1.166(n)(4)  and 
(n)(S],  and  §S  52.21(n)(4)  and  (n)(5),  tiiat 
key  information  from  the  permit 
application  be  registered  on  the 
applicable  EPA  electronic  bulletin  board 
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and  that  FIM  review  and  coordijiatian 
has  been  provided. 

The  EPA  is  piopoaing  liinilar 
oampleleosu  critaria  at  $S1.16S(aM6) 
for  nonattainmant  ana  major  source 
oanatructiaD  ponnit  appUcatians.  Uoder 
the  propoeed  proviaiaiis,  the  plan  shall 
iMUira  the  applicatian  to  Inrludw 
infannatioo  pattainlng  to  the  LAER.  or 
when  appUoble,  the  BACT 
dateimioation,  statewide  compliance 
and  undemonstrated  technology  or 
application  waiver.*' 

The  EPA  expects  that  the 
demonstration  of  statewide  compUaace 
would  be  met  by  the  owner  or  operatcr 
of  the  propoeed  source  submitting,  with 
the  permit  applicatian,  the  campUanca 
caitiiicatioDa  for  all  otlwr  major 
(tatiaoary  sources  that  it  owns  or 
operates  in  the  Slate.  See  section 
173(aH3)  of  the  Act  Title  V  compliance 
certi(lcatiais  may  serve  to  satisfy  this 
dsmonstnliaB.  However,  with  regard  to 
{KdUtiea  tfa^  have  oartiGad 
nononrnpUanoe  at  have  aaqietianoed 
nanoaapUanoa  sinoe  the  last  title  V 
csftiflcalian,  an  updated  cosnpliance 
ceitillcaMep  may  be  neceaeary  to 
dacBonstiaia  statewide  comnliance. 

By  proposing  these  complete 
applicatioa  criteria,  EPA  is  not 
proposing  additional  subatantive 
requirements  for  either  PSD  or 
nonattainment  NSR  peimita,  but  is 
summarizing  the  information  and 
analyses  required  by  the  provisions  of 
the  leepective  program.  Ganatally, 
information  necessary  for  purpoaes  of  a 
completeness  determination  is 
described  with  the  substantive 
requirements,  e.g.,  see  the  discussions 
contaiaed  in  this  proposal  on  BACT, 
protection  of  Federal  Class  I  areas,  PALs 
and  undemonstrated  technology 
waivers. 

P.  Proposed  Undemonstnttd  Control 
Taclvnology  or  Application  (UT/A) 

1.  IntToductian 

The  EPA  propoees  to  revise  the 
existing  Innovative  Control  Technology 
(ICT)  Waiver.  This  provision  allows 
aources  to  satisfy  the  BACT  requirement 
through  the  use  of  innovative  control 
technologies.  It  is  termed  a  waiver  sines 
a  source  is  allowed  an  extended  period 
of  time  to  bring  the  new  technology  into 
compliance  with  the  required 
performance  level.  The  EPA  today 
proposes  to  make  the  iimovative 
technology  aheraative  simpler  and  more 


n  fi)^  wiM  ■■»tna  pranoMil  ralMnsUiia  to 
tmpJMMiil  r  Imi^w  to  A»  NSR  rnoistiaas  pasoMU 
to  pfovWoa*  io  pads  C  nul  O  of  U»  Act  m 
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attractive  in  PSD  ansa  and.  for  the  Bnt 
time,  propoaae  to  add  a  similar  waiver 
to  nonattainment  NSR  regulations. 
These  changes  sie  intended  to  focilitata 
the  use  of  innovative  or  undemonstrated 
pollution  control,  prevention,  or 
reduction  technologies  in  NSR 
permitting. 

Tlie  utilizatian  of  undemonstrated 
technologies  or  applications  generally 
involves  riak-taking  on  the  part  of  the 
source,  the  permitting  agency,  the 
public,  and  the  enviroimient.  The 
ClAAAC's  NSR  Reform  Subcottuniltee 
and  the  EPA  reoopiiisd  the  risks 
associated  with  undertaking  irmovative 
protects  while  also  recognizing  the 
potential  benefits  to  all  atakaholders  of 
a  well  designed  and  bequently  used 
waiver  that  leads  to  greater  use  of 
ptvviously  undemonstrated  control 
strategies.  As  a  result,  the  CAAAC 
provided  the  EPA  with  a  series  of 
detailed  racommendatioiu  on  how  the 
existing  waiver  should  be  recast  The 
EPA  has  evaluated  the 
recommendations  and  proposes  to  adopt 
many  of  them.  Further,  the  EPA  believes 
that  the  following  proposal  minimizes 
the  uncertainty  to  the  source  while 
protecting  the  environment  from 
undemonstrated  technologies  that  fail. 

SpecificaUy,  the  EPA  proposes  (1) 
changing  the  name  of  the  waiver  to 
"UT/A"  and  changing  the  definition  to 
expand  the  envirotunental 
considerations,  (2)  adding  UT/A 
provisions  for  nonattainment  area 
sources,  (3)  ensuring  FLM  consultation 
in  UT/A  decisions  for  sources  in  PSD 
areas  locating  near  Class  I  areas,  (4) 
establishing  reference  BACT/LAER 
levels  in  the  permit  that  grandfathers 
sources  out  of  application  of  laier 
demonstrated  technologies  if  the  UT/A 
{ails,  (5)  establishing  protective 
amission  limits  in  the  permit  for  the    - 
duration  of  the  waiver.  (6)  requiring  that 
contingency  measures  be  addressed  and 
established  in  the  application  and  the 
permit,  (7)  reducing  the  duration  of  the 
waiver,  and  establishing  a  Umit  on  the 
number  of  UT/A  waivers  issued  for  any 
given  UT/A  to  that  necessary  to 
demonstrate  the  performance  of  a 
technology  or  application.  The  EPA  is 
proposing  modifications  to  the  existing 
ICT  teguUtions  that  reflect  the 
diflarences  in  the  proposed  UT/A 
approach.  Many  of  the  existing 
provisions  of  $$  S1.166(s)  atul  52.21(v) 
will  remain  unchanged.  In  several 
instances,  the  EPA  is  proposing  only 
minor  coofonning  changes.  See 
proposed  $$51.166(s)(2)  and  S2.21(vX2) 
and  newly  created  §51.]es(a}(8). 


2.  Description  of  Propoeed  UT/A  Waiver 

Section  lll(j)  of  the  Act  provides  for 
the  issuance  of  waivers  to  sources 
which  propose  the  use  of  control 
technology  which  the  Administrator 
determines  to  be  iimovative.  Concerned 
that  a  source  would  be  able  to  obtain  a 
section  111(1)  waiver  but  remain  subject 
to  BACT  requirements  thus 
diacouraging  innovation,  the  EPA 
incorporated  into  the  PSD  regulations  a 
corresponding  ICT  waiver.  See  45  FR 
52676  (August  7, 1960).  However,  this 
waiver  has  not  been  widely  used  since 
its  adoption  15  years  ago. 

The  CAAAC's  NSR  Reform 
Subcommittee  examined  the  reesons  for 
the  ICT  waiver's  limited  usage  and 
developed  three  possible  outcomes, 
other  than  parformancs  as  expected,  for 
the  installation  of  undemonstrated 
control  technology — that  the  technology 
performs  better  than  expected:  that  there 
is  a  "marginar'  failure:  or  that  there  is 
a  "groes  failure."  The  Subcottmiittee 
recommondsd  options  to  reward  the 
source  for  incurring  the  risk  of  failure, 
procedures  to  be  taken  1^  the  permitting 
agency  in  case  of  bilure,  and  certain  air 
quality  sabguards. 

□.  Pmposed  New  Definition  and 
Scope.  The  CAAAC  racommendsd  that 
the  EPA  replace  the  existing  "Irmovative 
Control  Technology"  name  with  the 
term  "UT/A."  The  CAAAC 
recommended  the  following  definition 
for  the  waiver:  "any  system,  process, 
material,  or  treatment  technology  that 
shows  substantial  likelihood  to  operate 
efiiectively  and  to  achieve  either:  (a) 
greater  continuous  reductions  of  air 
pollutant  emissions  than  any 
demonstrated  system,  or  (b)  comparable 
emission  reductions  at  lower  cost,  lower 
energy  input,  with  lesser  non-air 
anviroimiental  impacts,  or  with  other 
advantages  that  are  defined  and 
mutually  agreed  on  a  case-specific  ba.-.is 
to  justify  the  use  of  UT/A  provisions." 
In  developing  the  propoeed  UT/A 
definition,  the  EPA  has  slightly 
modified  the  CAAAC's  suggested 
definition.  See  proposed 
SS51.166(b)(19)  and  52.21(b)(19).  For 
PSD  areas,  the  Agency  proposes  to 
interpret  "comparable  emission 
reductions"  as  allowing  the  UT/A  to 
achieve  marginally  less  emission 
reductions  in  the  pollutants  subject  to 
BACT  than  the  othenvise  applicable 
BACT.  This  proposed  flexibility  allows 
a  permitting  agency  to  issue  a  PSD  UT/ 
A  waiver  fm  an  imdemonstrated 
technology  that  achieves  somewhat  less 
than  the  otherwise  appUceble  BACT 
emission  limit  provided  that  the 
benefits  (i.e.,  energy,  environmental  or 
aoonomics)  asaodated  with  the  UT/A 
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clearly  compensate  for  the  increase  in 
emissions.  (As  is  discussed  in  the  next 
section,  the  EPA  does  not  believe  that 
such  "comparable"  emissioiu 
reductiona  can  satisfy  LAER.)  In 
addition.  EPA's  propoeed  UT/A 
definition  iruJudes  undemonstrated 
pollution  prevention  techniques  as 
potentially  eligible  UT/A  candidates. 
See  also  discussion  of  pollution 
prevention  issues  in  section  IV.H.  of  this 
preamble. 

The  EPA  has  made  some  changes  to 
the  UT/A  definition  reconmieiuled  by 
the  CAAAC.  The  EPA  is  not  proposing 
the  general  catch-all  phrase  for  other 
mutually  agreed  upon  advantages 
because  it  is  vague  and  unnecessary, 
and  could  potentially  lead  to  misuse  of 
the  waiver.  In  addition,  although  the 
choice  of  ICT  or  UT/A  is  generally  a 
mutual  agreement  between  the 
permitting  authority  and  the  source,  the 
existing  ICT  rules  properly  make  clear 
that  the  source  makes  the  request  for  an 
ICT,  and  the  permitting  authorify 
approves  or  disapproves  the  request. 
Ine  EPA  is  also  omitting  "non-air"  from 
the  CAAAC  reconunended  UT/A 
definition  to  allow  air^related  impacts  to 
be  factored  into  the  decision  process 
thus  expanding  the  arena  of  potential 
environment  impacts  that  can  be 
considered.  The  EPA  solicits  comment 
on  this  proposed  definition,  particularly 
on  whether  any  other  factors  should  be 
included  in  the  definition.  The 
proposed  PSD  definition  of  UT/A  does 
not  affect  the  section  lll(j)  ICT  waiver 
for  sources  seeking  a  waiver  tmder  the 
NSPS. 

b.  Extension  to  Nonattainment  NSR. 
The  CAAAC's  Subcommittee 
recommended  that  the  UT/A  waiver  be 
extended  to  major  nonattainment  NSR, 
in  Ught  of  the  increased  number  of 
sources  subject  to  nonattainment  NSR 
after  the  1990  Amendments.  Many  of 
these  sources  will  be  relatively  small 
(compared  to  typical  pre- 1990  major 
nonattaiiunent  NSR  sources)  and  may 
have  relatively  unique  emission  units 
which  could  greatiy  benefit  from 
expanded  use  of  undemonstrated 
control  technologies  and  applications. 

However,  expanding  the  UT/A  waiver 
to  nonattaiimient  area  NSR  could  create 
a  discrepancy  between  the  UT/A 
definition  and  the  statutory  definition  of 
LAER.  The  recommended  UT/A 
definitioa  provides  that  a  control 
technique  may  qualify  if  it  achieves 
"comparable  emission  reductions."  As 
previously  discussed,  the  EPA  interprets 
this  as  allowing  the  UT/A  to  achieve 
marginally  less  emission  reduction  than 
the  applicable  emissions  level  which 
would  otherwise  be  required  by  the 
major  NSR  permit  However,  section 


171(3)  of  the  Act  defines  LAER  as  the 
more  stringent  of  either  (1)  The  most 
stringent  eniission  limitation  contained 
in  the  implementation  plan  of  any  State 
for  such  class  or  category  of  source;  or 
(2)  the  most  stringent  emission 
limitation  achieved  in  practice  by  such 
class  or  category  of  source.  The  LAER 
requirement,  unlike  BACT,  does  not 
allow  consideration  of  economic, 
energy,  or  other  snviromnental  faCtan 
to  compensate  for  less  emission 
reductions.  Accordingly,  it  is 
inappropriate  to  include  in  the 
definition  of  UT/A  for  nonattaiimient 
areas  technologies  that  achieve  only 
comparable  amission  reductions. 

The  EPA  is  proposing  to  expand  UT/ 
A  waiver  applicability  to  nonattainment 
area  NSR  and  require  that  all  applicable 
part  D  requirements  (e.g.,  LAER  and 
oQsets)  are  met  prior  to  issuance  of  a 
waiver.  See  proposed 
§$  Sl.l6S[a)(l)(xxvi),  and  Sl,16S(a)(8). 
litis  action  supports  an  Agency 
objective,  as  stated  in  a  June  15, 1993 
memorandum  from  Carol  Browner,  EPA 
Administrator,  entitled  "Pollution 
Prevention  Policy  Statement:  New 
Directions  for  Enviroimiental 
Protection,"  to  fiitther  pollution 
prevention  by  providing  opportimities 
for  technological  innovation.  The  EPA  is 
proposing  the  recommended  UT/A 
definition  for  nonattainment  NSR,  but 
replaces  "comparable"  with  "equal"  in 
the  "emission  reductions"  language  and 
omits  the  general,  catch  all  "other 
advantages"  language  for  the  same 
reasons  EPA  declined  to  use  the 
language  in  the  PSD  context.  The  EPA 
solicits  comment  on  this  definition, 
particularly  on  whether  any  foctors 
other  than  those  proposed  should  be 
included  in  the  definition. 

To  provide  EPA  information  on  the 
waiver's  utilization  and  types  of 
technologies  or  appUcations  approved, 
the  EPA  is  proposing  that  a  copy  of  the 
waiver  be  submitted  to  the  Agency 
within  30  days  of  its  approval.  See 
proposed  SS  51.16S(a)(8)(ix)  and 
51.166(s)(9). 

c.  FedanI  Land  Manager  (FIM) 
Consultation.  As  part  of  the  UT/A 
vtraiver  approval  process,  the  CAAAC 
recommended  that  the  FLM  be 
consulted  before  the  peimittiiig 
authority  approves  an  UT/A  waiver 
where  impacts  on  Class  I  area  air  quality 
or  AQRV's  may  result  from  the  UT/A 
source.  Existing  §S  S1.166(s)(2)(vi)  and 
52.21(v)(2)(vi)  require  that  before  an  ICT 
waiver  can  be  approved  the  Class  I  area 
protection  provisions  of  §§  51.166(p) 
and  52.21(p)  must  be  satisfied  with 
respect  to  all  periods  during  the  liiiB  of 
the  ICT  source  or  modification.  The  EPA 
believes  these  provisions  and  revisions 


to  $$  51.16(l(p)  and  52.21(p)  proposed  in 
this  document,  address  these  conoams 
and  propoaes  to  retain  these  provisiaos 
for  a  UT/A  waiver  under  PSD. 

d.  Content  of  a  UT/A  Waiver.  Baaed 
on  the  CAAAC's  recommendations,  the 
EPA  proposes  to  revise  the  existing  ICT 
waiver  provisions  to  require  that  the 
UT/A  waiver  contain  the  emission 
control  performance  objective  of  the 
UT/A  and  the  otherwise  applicable 
BACT  or  LAER  standard  identified  in 
the  UT/A  permit  for  reference,  but  not 
as  enforoeable  limits  during  the  life  of 
the  UT/A  waiver.  See  proposed 
SS  51.166(B)(5)(i)  and  52.21(v)(5)(i). 
With  regard  to  a  nonattainment  area 
NSR  UT/A  waiver,  the  EPA  is  proposing 
that  the  undemonstrated  technology 
comply  «ritb  the  applicable  LAER  limit 
See  propoMid  SS1.16S(a)(8)(v)(A). 

The  CAAAC  recommended  that,  in 
addition  to  including  the  otherwise 
applicable  BACT  or  LAER  emission 
limit  and  the  UT/A's  emission  limit 
objective  in  the  permit,  the  permitting 
authorify  should  also  establish  an  upper 
emission  limit  for  the  UT/A.  Based  on 
the  Subcommittee's  discussions,  the 
Agency  interprets  this  recommendation 
as  being  an  enforceable  emission  limit 
established  by  the  permitting  authorify 
and  not  to  be  exceeded  during  the  term 
of  the  UT/A  waiver.  This  issue  is 
discussed  further  in  section  IV.f  of  this 
preamble. 

As  recommended  by  the  CAAAC,  a 
proposed  UT/A  waiver  application  and 
permit  should  include  (1)  identification 
of  potential  failure  modes,  (2) 
projections  of  corres[>ooding  emissions 
increases  expected  from  such  failure 
modes,  (3)  cnaracterization  of  such 
feilure  modes  and  corresponding 
emission  increases  as  marginal  or  gross 
Culures,  and  (4)  identification  of 
potential  contingency  measures,  both 
short-  and  long-term,  to  reduce  or 
mitigate  emission  increases  in  the  avaitt 
of  worse-than-expected  emissions 
during  the  term  of  the  UT/A  waiver.  The 
CAAAC  recommended  that  these 
elements  be  included  in  the  UT/A 
permit  and  that  the  potential 
contingency  measures  not  be  construed 
to  limit  the  consideration  or  use  of  any 
other  contingency  measures  that  may  be 
identified  later,  if  such  measure  would 
better  ameliorate  worae-than-expected 
UT/A  performance.  These  projections 
and  contingency  measures  would,  as  for 
any  NSR  permit  term,  be  subject  to 
pid>lic  notice,  comment  and  review  and 
approval  by  the  permitting  authority. 

'The  EPA  has  evaluated  and  largely 
agrees  with  the  CAAAC's 
reconmiendations.  Thus,  the  EPA 
proposes  regulations  requiring  the 
permitting  authority  to  include  in  UT/ 
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A  approved  penults  (1)  the  UT/A's 
emission  control  perfonnftnce  objective 
and  applicable  reference  BACT  at  LAER 
emission  limit  and  (2)  the  identification 
and  classi&cadon  of  potential  Eailure 
modes  and  asaodaled  contingency 
measures.  See  proposed 
$S  51.165(a)(8)(v)  (A)  and  (C), 
51.166(s)(5)  (i)  and  (11).  and  52.21(v)(5) 
(1)  and  (11).  The  EPA  also  proposes  that 
an  application  for  a  UT/A  waiver 
Include  a  detailed  description  of  the 
continuous  emission  reduction  system 
and  all  inforniatlon  used  or  consulted  in 
applying  for  a  UT/A  waiver.  See 
propoaed  §$  51.16S(8)(6)(ii)(C). 
51.16e(n)(2Kiii)  and  52.21(n)(2)(iii). 

The  CAAAC  recoaunended  that  EPA 
should  allow  the  initial  compUance 
damonstntion  requlranenta  to  be 
revised  by  mutual  agreement  within  the 
lifis  of  the  UT/A  provisions.  The 
CAAACs  rationale  was  to  allow 
improvements  in  the  suitability, 
representativeness,  repeatability, 
accuracy,  or  reliability  of  emisaion 
control  performance  test  results,  or  k» 
such  other  causes  as  are  mutually 
agreed  to  justify  a  revisi(h.  Currently  a 
permitting  authority  has  the  flexibility 
to  revise  compliance  demonstration 
requirements  in  a  permit  as  alloi#ed  by 
applicable  law.  In  addition,  EPA  is 
currently  modifying  its  title  V  permit 
revision  process  to  allow  sources 
considerable  flexibility  in  making 
changes  to  existing  permit  terms.  The 
EPA  expects  to  allow  compliance 
demonstration  changes  in  the  UT/A 
context  consistent  with  the  Title  V 
revision  process. 

e.  Failure  of  a  UT/A.  The 
Subcommittee  acknowledged  that  the 
UT/A  may  fail  to  achieve  its  emission 
control  performance  objective  and  that 
the  level  of  failure  may  vary  thereby 
warranting  different  types  of  corrective 
action.  As  described  in  the  preceding 
section,  the  EPA  is  proposing 
regulations  largely  consistent  with  the 
CAAAC  recommendations  that  would 
require  the  UT/A  pennll  to  include 
potential  failure  modes.  Based  on  the 
CAAACs  recommendation,  the  EPA 
proposes  that  potential  failure  modes  be 
identified  as  either  "marginal"  or 
"gross"  and  that  emissions  levels 
associated  with  a  "marginal"  and  a 
"gross"  fiiilure  be  specified  in  the 
permit  along  with  the  corresponding 
remedial  actions.  See  proposed 
SS51.165(a)(8)(v)(B),  51.166(s)(5)(ii)  and 
52.21(v)(S)(li).  "Marginal"  and  "gross" 
Euluie  should  be  expressed  as  both  an 
emission  rate  (e.g..  pounds/hour)  and 
mass  emission  liinit  (e.g.,  pounds/ 
million  British  thermal  units). 
Recognizing  that  the  installation  of  each 
UT/A  will  be  unique,  the  EPA  is 


propoalag  to  provide  the  permitting 
authoiity  with  the  flexibility  to  define 
both  '*maiginai"  and  "gross"  failure  on 
a  case-by-case  basis.  To  protect  public 
health.  NAAQS  and  AQRV,  the  EPA  is 
propoeing  that  the  "gross"  tailuie  limit 
be  included  in  the  permit  as  an 
enforceable  emission  limit  that  is  not  to 
be  exceeded  during  the  term  of  the  VTI 
A  waiver.  See  propoaed 
SS51.16S(a)(8)(viU).  51.166(s)(B)  and 
52.21(v)(8). 

The  EPA  envisions  that  a  "marginal" 
hilure  would  be  addressed  with  specific 
contingency  measures,  but  the  source 
would  not  need  to  abandon  the 
technology.  Thus,  the  permitting 
authority  is  provided  with  the  flexibility 
to  either  permit  the  UT/A  at  its 
"maiginal"  failure  emission  level  or 
require  the  source  to  install  technology 
capable  of  achieving  the  appropriate 
refiafenoe  emission  limit  (i.e.,  BACT  or 
LAER).  See  proposed 
S§S1.165(aX8Mvii).  S1.166(s)(7)  and 
S2.21(v)(7).  The  EPA  solidU  comment 
on  whether  specific  definitions  of 
"marginal"  and  "gross"  bilute  should 
be  established  by  the  Agency  by.  rule  or 
guidance. 

/.  Incmtivea.  Recognizing  that  a  very 
limited  number  of  PSO ICF  waivers 
have  been  requested  or  approved  since 
1980,  the  NSR  Rsfbmi  Subcommittee 
discussed  various  options  for  promoting 
the  use  of  UT/A's.  One  option  discussed 
by  the  Subcommittee  would  allow  a 
source  to  use.  bank,  or  trade  the  portion 
of  emission  oSMts  of  a  nonattainment 
pollutant  that  becomes  surplus  when 
the  UT/A  achieves  greater  emission 
reductions  than  originally  anticipated. 
The  second  option  would  allow  the 
permitting  authority,  on  a  case-by-case 
basis,  in  conjunction  with  the  source 
and  subject  to  public  review,  to  agree  on 
values  of  either  mass  emission 
reduction  credits  or  emission  impact 
reductions  in  PSD  areas  in  the  UT/A 
permit.  The  third  option,  appUcable  to 
both  PSD  and  nonattainment  areas, 
would  limit  the  benefit  accrtilng  to  the 
UT/A  source  to  protection  bom 
enforcement  of  (he  initial'  UT/A 
emission  limit  during  the  life  of  the  UT/ 
A  waiver. 

The  EPA  agrees  that  incentives  should 
be  provided  to  encourage  the 
development  of  UT/As  and  is  requesting 
comment  on  whether  existing  policies 
(e.g..  Emission  Trading  Policy  Statement 
(51  FR  43814)  and  Economic  Incentive 
Program  (59  FR  16690))  provide 
sufficient  guidance  concerning  emission 
reduction  credits  thus  making  specific 
UT/A  provisions  that  address  credits 
unnecessary.  In  addition,  the  EPA 
solicits  comment  on  the  second  option 
identified  by  the  Subcommittee,  La. 


type  of  PSD  emission  reduction 
(or  amission  impact  reduction)  oediL  In 
regard  to  the  third  option,  the  EPA 
beUeves  that  both  thua  currant  ICT  and 
the  proposed  UT/A  waivers  provide  the 
protection  envisioned  by  the 
Subcommittee,  namely  a  limited  shield 
from  enfbrt»ment  during  the  term  of  the 
Urr/A  waiver,  assuming  all  applicable 
ITT/A  requirements  are  met.  However, 
the  proposed  UT/A  waiver  regulations 
specifically  require  the  permitting 
authority  to  establish  an  enforceable 
upper  emission  limit  which  is  not  to  be 
exceeded  during  the  term  of  the  UT/A 
waiver.  See  proposed 
$$  S1.16S(a)(8)(viii),  51.166(s)(8)  and 
52.21(v)(8). 

g.  Damtion  and  Number  of  UT/A 
Waivers.  The  CAAAC  reconunended 
that  UT/A  waiver  provisions  expire  no 
later  than  4  years  after  start  of  operation 
or  7  years  after  the  initial  UT/A  permit 
is  issued,  whichever  is  earlier,  or  by  any 
earlier  date  mutually  agreed  upon  by  the 
parties.  As  described  below,  EPA  is 
propoeing  a  shorter  waiver  period.  The 
EPA  is  also  proposing  that  upon 
expiration  of  the  UT/A  provisions,, 
either  the  initial  UT/A  emissions  limit, 
or  a  revised  liinit  that  meets  the 
requirements  for  either  better-than- 
expected  or  less-lhan.expected 
emissions  control  performance,  as 
appropriate,  would  be  incorporated  into 
a  final  permit  (i.e.  no  longer  an  UT/A 
waiver).  The  EPA  also  proposes  to 
require  reporting  of  the  final  permit 
llmiU  to  EPA's  RACT/BACT/LAER 
Clearinghouse.  See  proposed 
§§  51. 165(a)(8)  (vi)  and  (vii),  S1.166(s) 
(6)  and  (7)  and  52.21(v)  (6)  and  (7). 

The  EPA  is  proposing  that  the  UT/A 
be  allowed  no  longer  than  2  years  &om 
the  time  of  startup  or  5  years  from 
permit  issuance  (2/5  years),  whichever 
is  earUer.  to  achieve  die  emission 
control  performance  objective  on  a  • 
continuous  basis.  See  proposed 
$  51.16S(a)(8)(ii)(B),  and  the  amendatory 
language  for  $$  S1.166(s)(2)(U)  and 
52.21(v)(2)(ii).  This  proposal  is 
applicable  to  both  PSD  and 
nonattaiimient  area  UT/A  waivers.  The 
Agency  is  proposing  a  compliance 
timeframe  other  than  the  CAAACs 
recommendation  due  to  comments 
received  during  the  Subcommittee's 
deliberations  that  indicated,  as  a  general 
rule,  an  UT/A  must  perform  as 
envisioned  within  a  relatively  short 
timefiame,  primarily  due  to  production 
constraints,  or  it  is  replaced  with  a 
conventional  control  technology.  In 
addition,  in  order  to  protea  air  quality, 
especially  for  nonattainment  areas,  the 
EPA  considers  the  proposed  2/S  year 
compliance  timeframe  more  appropriate 
than  the  CAAACs  recommendation. 


\< 
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The  EPA  solicits  conunent  on  the 
allowable  length  of  a  compliance 
schedule  to  meet  the  reference  BACT  or 
LAER  and  on  whether  the  allowable 
length  should  be  longer  for  BACT  than 
for  LAER. 

The  CAAAC  reconunended  that  the 
number  of  UT/A  waivers  approved  for 
any  given  UT/A  should  not  exceed  the 

Quantity  that  the  permitting  authority 
eems  appropriate  to  determine  the 
particular  UT/A's  emission  control 
performance  potential,  its  capability  to 
operate  safely  and  effectively,  and  its 
capability  to  protect  health,  safety,  and 
welfare. 

Sectionlll(i)  of  the  Act  conlains  the 
same  language  identified  by  the 
Subcommittee;  however,  neither 
existing  S  51.166(s)  nor  $  52.21(v) 
contain  such  provisions.  While  EPA  is 
inclined  to  allow  additional  waivers  if 
the  criteria  specified  in  section  lll(i)(l) 
are  met.  EPA  does  have  reservations 
about  reissuing  waivers  for  the  same 
system,  particularly  in  nonattainment 
areas.  For  both  PSD  and  nonattaiiunent 
area  UT/A  waivers,  the  EPA  is 
proposing  to  incorporate  the  criteria 
referenced  in  section  lll(j)(l)(C)  and 
found  in  section  I11())(1)(A)  (ii)  and  (iii) 
of  the  Act.  See  propoaed 
SSS1.165(a)(8)(x).  51.166(s)(10)  and 
S2.21(v)(9).  The  EPA  solidU  comment 
on  this  proposal. 

G.  Pollution  Prevention 

1.  The  Pollution  Preventioa  Act  (PPA) 
and  the  EPA's  Pollution  Prevention 
Policies 

In  1990  Congress  passed  the  PPA 
which  established  as  national  policy 
"that  pollution  should  be  prevented  or 
reduced  at  the  source  whenever  feasible; 
pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  caimot  be 
prevented  or  recycled  should  be  treated 
in  an  enviroiunentally  safe  manner 
whenever  feasible:  and  disposal  or  other 
release  into  the  environment  should  be 
employed  only  as  a  last  resort  and 
should  be  conducted  in  an 
environmentally  safe  manner."  See  42 
U.S.C.  sec.  13101(b).  In  subsequent 
correspondence  (memorandum  dated 
May  28,  1992,  from  Hank  Habicht  III. 
EPA  Deputy  Administrator,  to  all  the 
EPA  personnel  and  memorandum  dated 
June  15, 1993,  from  Carol  Browner,  EPA 
Administrator,  to  all  the  EPA 
persoimel),  the  EPA  provided  guidance 
on  interpreting  the  PPA  and  integrating 
pollution  prevention  Into  the  Agency's 
activiUes. 

The  Subconunittee  developed  several 
draft  lecommendatiotts  on  pollution 


prevention  issues,  which  were  adopted 
by  the  CAAAC  The  CAAAC  also 
submitted  a  document  fnm  the 
Business  Roundtable  related  to  the 
definition  of  pollution  prevention.  The 
CAAAC  recommended  that  the  EPA 
define  pollution  prevention  consistent 
with  the  PPA  and  that  the  tenn 
"pollution  prevention  project"  include 
"pollution  prevention  processes, 
strategies,  or  systems,"  so  that  the 
concept  is  not  limited  to  technology. 

In  adopting  the  PPA,  Congress  found 
that  "[tlhere  are  significant 
opportunities  for  industry  to  reduce  or 
prevent  pollution  at  the  source  through 
cost-effective  changes  in  production, 
operation,  and  raw  material  use."  See  42 
U.S.C.  sec  13101(2).  The  PPA  defines 
"source  reduction"  to  mean  any  practice 
which  (1)  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal:  and  (2)  reduces  the  hazards 
to  public  health  and  the  environment 
associated  with  the  release  of  such 
substances,  pollutants,  or  contaminants. 
The  term  includes  equipment  or 
technology  modifications,  process  or 
procedure  modifications,  reformulation 
or  redesign  of  products,  substitution  of 
raw  materials,  and  improvements  in 
housekeeping,  maintenance,  training,  or 
inventory  control.  See  42  U.S.C.  sec. 
13102(5)(A).  The  PPA  expressly 
provides  that  the  term  "source 
reduction"  does  not  include  any 
practice  which  alters  the  physical, 
chemical,  or  biological  characteristics  or 
the  volume  of  a  hazardous  substance, 
pollutant  or  contaminant  through  a 
process  or  activity  which  itself  is  not 
intwral  to  and  necessary  of  the 
production  of  a  product  or  the  providing 
of  a  service.  See  42  U.S.C.  sec. 
13102(S)(B).  Under  fte  PPA,  recycling, 
energy  recovery,  treatment,  and  disposal 
are  not  included  within  the  definition  of 
pollution  prevention. 

In  the  May  28, 1992  EPA  pollution 
prevention  policy  memorandum,  the 
Agency  provided  guidance  on 
incorporating  pollution  prevention  into 
the  Agency's  ongoing  programs.  The 
guidance  provides  that  the  selection  of 
a  pollution  prevention  option,  in  any 
given  situation,  depends  on  the 
requirements  of  applicable  law,  the 
level  of  risk  reduction  achieved,  and  the 
cost-effectiveness  of  that  option.  In 
addition,  the  policy  provides  that  the 
Agency's  environmental  management 
hierarchy  is  as  follows:  (1)  Prevention, 
(2)  recycling,  (3)  treatment,  and  (4) 
dlsposid  or  release,  should  be  viewed  as 
a  set  of  preferences,  rather  than  an 


ahcolute  judgment  that  prevention  is 
always  the  most  desirable  option.  The 
Agency's  hierarchy  is  appUed  to  many 
dlRerent  kinds  of  circumstances  that 
will  involve  judgment.  Finally,  the 
Agency  distinguishes  between 
prevention  and  recycling  by  including 
what  is  commonly  called  "in-process 
recycling,"  as  "prevention"  but 
excluding  "out-of-process  recycling." 
This  guidance  memoraiulum  further 
observes  that  recycling  conducted  in  an 
environmentally  sound  manner  shares 
many  of  the  advantages  of  prevention  in 
that  it  can  reduce  the  need  for  treatment 
or  disposal,  aiul  conserve  energy  and 
resources. 

2.  Pollution  Prevention  in  BACT  and 
LAER 

The  CAAAC  recommended  that  the 
EPA  issue  guidance  or  regulatory 
authority  allowing  consideration  of 
pollution  prevention  when  determining 
BACT  or  LAER.  The  CAAAC  also 
recommended  that  the  Agency  create 
separate  categories  of  demonstrated  and 
undemonstrated  pollution  prevention 
BACT  and  LAER.  The  categories  would 
include  systems,  prtxxsses,  or  strategies 
expected  to  achieve  either  (1)  more 
stringent  emission  levels  than 
demonstrated  BACT  and  LAER  or  (2) 
comparable  emission  levels  at  lower 
energy  input,  lower  collateral  emissions 
or  having  cross-media  environmental 
benefits,  or  other  advantages  that  are 
defined  and  mutually  agreed  upon  to 
justify  the  pollution  prevention 
approach.  Both  demonstrated  and 
undemonstrated  pollution  prevention 
BACT  would  take  cost  into  account. 

The  Agency  examined  whether 
existing  regulations  provide  permitting 
agencies  with  the  flexibility  to  consider 
pollution  prevention  techniques  in  their 
analysis  of  control  options.  'The  Act 
defines  "best  available  control 
technology"  as  "an  emission  linutation 
based  on  the  maximum  degree  of 
reduction  of  each  pollutant  subject  to 
regulation  under  the  Act  emitted  bom 
or  which  results  from  any  major 
emitting  facility,  which  the  permitting 
authority,  on  a  case-by-case  basis,  taking 
into  account  energy,  environmental,  and 
economic  impacts  and  other  costs, 
determines  is  achievable  for  such  . 
facility  through  application  of 
production  processes  and  available 
methods,  systems,  and  techniques, 
including  fuel  cleaning,  clean  fuels,  or 
treatment  or  iimovative  Fuel  combustion 
techniques  for  control  of  each  such 
pollutant."  See  section  169(3)  of  the 
Act 

The  Agency  interprets  the  phrase 
"production  prtxssses  and  available 
methods,  systems  and  teiihniques"  in 
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the  itatuloiy  BACT  dafinitlaD  to 
mironipm»  poUuUan  pravanlion 
tecfaniqiMS.  ExiiMiig  $$  51.186(bHl2) 
and  S2.21(bKl2)  incorponia  the  BACT 
deflnitioii  Into  PSD  ragulatioiu.  The 
EPA  aoUdts  cominent  on  any  potantiel 
revisiau  or  new  i»ovirioni  in  the  PSD 
regulation*  that  would  further  facilitate 
cottaideration  of  poUution  prevention 
technique*. 

Any  mator  statianaiy  aounse  or  ma|ar 
modification  locating  in  an  area 
deaignaled  noDattainmeDt  pursuant  to 
aaction  107  of  the  Act  is  required  to 
meat  LAER.  See,  e.g.,  section*  172(cH5) 
and  173  of  the  Act  The  LAER  is  defined 
a*  the  mora  stringent  of  (1)  the  most 
stringent  emission  limitation  contained 
in  the  implementation  plan  of  any  State 
for  such  class  or  category  of  source, 
onleas  the  owner  or  operator 
demonstiate*  that  sucn  Umitation*  are 
noC'acfaievable;  or  (2)  the  most  stringent 
emission  limitation  achieved  in  practice 
by  such  class  or  category  of  source.  See 
section  171(3)  of  the  Act.  In  general,  the 
LABR  lequirement  is  based  on  whether 
an  amission  limitation  is  achievable 
and.  unlike  BACT,  does  not  provide  for 
oonsideratioD  of  economic,  energy,  or 
other  environmental  bctors  on  a  case- 
by-caae  baaia.  The  Agency  has 
interpreted  the  LAER  definition  as 
including  any  method  of  emissions 
reduction  provided  it  achieves  the 
lowest  emiaairai  mte  feasible.  Thus,  for 
nonattainraent  area  purpoees,  poUution 
prevention  techniques  can  be 
considered  as  a  control  option:  however, 
the  techniques  must  achieve  the  same 
amission  rate  as  otherwise  applicable 
LAER 

After  review  of  the  Subcommittee's 
deliberations,  the  CAAAC's 
recommendation  and  public  comment, 
the  EPA  believes  that  current  PSO  and 
nonattainmeni  NSR  regulations, 
combined  with  today's  proposed 
version  of  UT/A  waivers,  provide  the 
[leimitting  agencies  with  the  flexibility 
to  consider  poUutioD  prevention 
techniques  when  considering  either 
BACT  or  LAER  control  options.  Thus, 
the  EPA  does  not  find  that  additional 
regulatory  authority  is  necessary.  The 
EPA  solicits  comment  on  this  view  and 
any  suggested  rule  changes  to  facihtate 
the  coDsideratiOQ  of  poUution 
prevention  in  NSR  pennilting. 

The  Agency  also  reviewed  the 
CAAACs  recommendation  to  create 
separate  categories  for  demonstrated 
and  undemonstrated  BACT  and  LAER 
control  options  in  regard  to  the  UT/A 
waiver.  As  discussed  above,  the 
Agency's  interpretation  of  the 
definitions  for  BACT  and  LAER  provide 
for  the  inclusion  of  poUution  preventim 
techniques  when  considering  available 


coDtrol  options.  With  raapact  to  a 
aepante  category  for  undemonstrated 
pollution  prevention  options  and  aa 
discussed  In  the  UT/A  waiver  sactiao. 
Ilia  EPA  conaidara  all  undemcnstrated 
control  options,  including  poUution 
prevention,  to  be  eligible  to  qualify  for 
this  waiver.  Thus,  because  the  Agency 
inlarprela  BACT  and  LAER  to  aUow  for 
demonstralad  and  certain 
undemoDStrated  poUution  prevention 
tarhniqiHW  and  because  EPA  is 
pnmoalng  to  explicitly  provide  that 
undamautratBd  poUution  prevention 
tachniqoa*  may  qualify  lor  a  UT/A 
waiver,  tha  EPA  does  not  believe  it 
necessary  to  create  a  separate  and 
unique  category  for  either  demonstrated 
or  undemonstrated  poUuUon  prevention 
control  options. 

FinaUy,  EPA  notes  that  it  has 
addressed  poUution  prevention 
alaawhere  in  this  dociunent  In  section 
n.E.  of  this  preamble,  EPA  propoees  to 
include  poUution  prevention  projects  in 
the  propoeed  pollution  control  project 
exclusion.  The  EPA  also  proposes  an 
accompanying  definitian  of  pollution 
prevention  based  on  the  PPA  and  EPA's 
poUution  prevention  policies.  See 
propc«>d  SS51.165(a)(lMxjdx). 
51.166(b)(43),  52.21(b)(44),  and  52.24(i). 

H.  State*'  Discretion  To  Adopt  or 
Enforce  More  Stringent  Requirements 

The  regulatory  revisions  propoeed  in 
this  action  repreeent  niiniTniim  Federal 
requirements  under  the  Act  States 
retain  fuU  discretion  to  adopt  or  enforce 
more  stringent  air  quality  protection 
requirements  consistent  with  section 
lie  of  the  Act. 

/.  Addressing  the  EPA's  Obligation 
under  landing  Settlement  Agreement 

The  "top-down"  process,  the 
methodology  described  in  section  IV.B. 
of  this  preamble,  is  the  EPA's 
recommended  approach  for  determining 
BACT  and  is  based  on  the  EPA's 
interpretation  of  existing  statutory  and 
regulatory  requirements.  On  March  29, 
1989  (supplemented  on  May  3  and  10, 
1989),  the  American  Paper  Institute  and 
the  National  Forest  Pit>ducts 
Association  (coUectiveiy  "API") 
petitioned  the  EPA  to  rescind  the  top- 
down  poUcy  and  initiate  a  rulemaking 
on  BACT  determinations.  The  EPA 
denied  this  request  on  May  12, 1989 
(supplemented  on  )une  13, 1989), 
explaining  that  the  top-down  approach 
was  neither  at  variance  with,  nor  a 
revision  of,  the  PSD  regulations,  and 
that  no  rulemaking  was  required. 
Subsequently,  API  filed  suit  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  and  in  the  U.S.  District  Court 
for  the  District  of  Coliunbia.  API  v. 


ReiUy,  No.  8»-1428  (D.C  Or.  filed  July 
10, 1989);  API  v.  ReiUy.  No.  89-2030 
(D.CC.  Bled  July  18, 1989).  The  District 
Court  action  was  dismisaad  on  January 
S,  1993  lor  lack  of  subject  matter 
juiisdiction. 

A  consortium  of  utiUties  filed  a 
similar  petition  for  review  of  tha  EPA's 
actions,  Alabama  Power  Co.  v.  EPA,  No. 
8&-1429  (D.C  Cir.  filed  July  11, 1989), 
and  the  case  was  consolidated  with  the 
pending  API  case  in  the  D.C.  Circuit.  On 
February  1, 1990,  the  UtiUty  Air 
Regulatory  Group  submitted  an 
administrative  petition  concerning  the 
EPA's poUcy  andpractioe on  BACT 
deteiminatians.  Ina  API  also  chaUenged 
a  1990  draft  guidance  document  by  the 
EPA  oo  top-down  BACT,  API  v.  RelOy, 
No.  90-1364  (D.C  Cir.  filed  July  13, 
1990). 

AU  of  these  judicial  and 
administrative  matters  were  resolved  by 
a  settlement  agreement  in  which  the 
EPA  agreed  to  pubUsb,  by  January  6, 
1992,  a  proposed  rule  "to  revise  or 
clarify  the  regulations  defining  BACT" 
and  "to  revise  or  clarify  how  BACT 
determinations  should  be  made."  See  56 
FR  34202  (July  26, 1991)  (request  for 
public  comment  on  proposed 
settlement).  The  EPA  also  agreed  to  take 
final  action  on  the  propoeed  rule  as 
expeditiously  as  practicable.  In  the 
event  the  EPA  did  not  take  the  specified 
action,  the  parties'  sole  and  exclitfive 
remedy  under  the  express  terms  of  the 
settlement  agreement  was  to  reactivate 
the  underlying  Utigation. 

This  pubUcation  of  proposed  rules 
revising  and  clarifying  the  BACT 
regulations  and  how  BACT 
determinations  should  be  made  triggers 
certain  obligations  by  the  other  parties 
to  the  settlement.  The  EPA's  final  action 
on  the  proposed  rules  will  discharge  all 
of  its  remaining  obUgations  under  the 
settlement  agreement  and  require  the 
dismissal  or  withdrawal  of  the 
remaining  judicial  and  administrative 
matters  described  above. 

IV.  aaaa  I  Araa* 

A.  Introduction 

The  EPA  is  today  providing  guidance 
and  proposing  a  number  of  revisions  to 
the  PSD  regulations  at  40  CFR  51.166 
and  52.21  to  address  the  protection  of 
air  quaUty  and  air  quality  related  values 
in  Class  i  areas.  In  many  instances, 
where  it  has  been  deemed  appropriate, 
the  EPA  is  taking  action  consistent  with, 
or  similar  to,  the  CAAAC's 
recommendations. 

In  general,  the  EPA  is  proposing 
several  changes  to  better  CscdUtate  State 
notification  and  coordination  with  the 
FLM  and  to  provide  the  States,  permit 
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appUcants  and  FLM  with  clearer 
guidance  about  their  relative  roles  and 
responsibiUties.  The  EPA  is  proposing 
"significant  impact  levels"  for  Class  I 
increments  that  would  exclude 
proposed  sources  with  de  minimU 
ambient  impacts  bom  the  requirement 
to  conduct  comprehensive  Class  I 
increment  analyses  and  enable  the 
patmitting  authority  to  determine  that 
the  emissions  from  such  source  would 
not  contribute  to  an  increment  violation. 
The  EPA  is  also  establishing  a  general 
policy,  and  propodng  regulatory 
language,  allowing  the  use  of  offsets  to 
mitigate  adverse  impacts  on  AQRV  in 
Federal  Class  I  areas.  This  policy  wiU 
provide  a  reasonable  way  to  aUow  the 
permitting  of  sources  that  would 
otherwise  face  permit  denial  because  of 
their  adverse  impact  on  AQRV.  The  EPA 
is  also  proposing  several  clarifications 
to  its  PSD  regulations  where  confusion 
about  a  requirement  has  created 
controversy  or  Impeded  more 
expeditious  permit  review. 

B.  Bockgrourtd 

1.  Overview  of  PSD  Raquimnents  for 
dassIAreas 

The  PSD  program  applies  to  "PSD 
areas"— areas  designated  as 
"attaliunent''  or  "unclassifiable" 
pursuant  to  section  107  of  the  Act.>^  A 
fundamental  aspect  of  the  PSD  program 
is  an  assessment  of  a  proposed  source's 
impact  on  the  amount  of  air  quaUty 
deterioration  that  is  aUowed  within  a 
particular  PSD  araa.  AU  PSD  areaa  are 
categorized  as  eithar  Class  I.  n  or  m.  See 
section  162  of  the  Act.  The  classification 
of  an  area  detennines  the  corresponding 
"maximum  allowable  increases"  of  air 

rilify  deterioration  ("incramenu")  for 
I  area.  See  section  163  of  the  Act. 
Only  a  relatively  smaU  increment  of  air 
quality  deterioration  is  permissible  in 
Class  I  areas  and,  consequently,  these 
areas  are  afforded  the  greatest  degree  of 
alrguality  protection. 

The  PSD  program  provides  an 
additional  layer  of  special  protection  for 
Federal  Class  I  areas.  See  section 
16S(dK2)  of  the  Act.  Mandatory  Federal 
Class  I  areas  are  national  parks  greater 
than  6,000  acres  in  size,  national 
wilderness  areas  greater  than  5,000 
acres  in  size  and  other  areas  specified  in 
section  162(a)  of  the  Act  These  Federal 
Class  I  areas  are  mandatory  in  that  they 
may  not  be  redesignated  as  any  other 
claasification.  All  other  PSD  areas  in  the 


country  were  initiaUy  designated  as 
Class  n  areas  in  accordance  with  section 
162(b)  of  the  Act.  Federal  lands  not 
already  designated  as  Class  I  areas 
under  section  162(a)  may  be 
redesignated  as  Class  1  areas.  See  section 
164  of  the  Act 

The  FLM  and  the  Federal  official 
charged  with  direct  responsibiUty  for 
management  of  any  Federal  lands 
within  a  Class  I  area  have  an 
"affirmative  responsibiUty"  to  protect 
the  AQRV  (including  visibiUty)  of  such 
lands."  See  section  16S(d)(2)(B)  of  the 
Act.  The  FLM  protects  AQRV  through  a 
prescribed  statutory  role  in  assessing  the 
potential  impacts  of  a  proposed  PSO 
source.  See  section  165(d)(2)(C)  of  the 
Act.  If  a  proposed  source  does  not  cause 
or  contribute  to  a  vioktion  of  a  Class  I 
increment,  the  FLM  may,  nevertheless, 
denwnstrate  to  the  satisfaction  of  the 
permitting  authority  that  the  source  will 
have  an  adverse  impact  on  AQRV  in  a 
specific  Federal  Class  I  area  and,  if  so 
demonstrated,  the  PSD  permit  shaU  not 
be  issued.  Conversely,  if  the  proposed 
source  will  cause  or  contribute  to  a 
violation  of  a  Class  I  increment,  then  the 
owner  or  operator  must  demonstrate  to 
the  satisfKtion  of  the  FLM  that  there 
wiU  be  no  adverse  impact  on  AQRV.  See 
sections  165(d)(2)(C)  (ii)  and  (ill)  of  the 
Act 

2.  The  Need  To  Improve  PSD  Permit 
Requirements  Related  to  the  Protection 
of  Air  QuaUty  Related  Values  (AQRV)  in 
Federal  Class  I  Areas 

Over  the  past  several  yean  Congress, 
the  FLM,  and  others  increasingly  have 
expressed  concern  about  the  effects  of 
air  poUution  being  observed  and 
dociunented  in  Federal  Class  I  areas,  as 
weU  as  the  bilure  of  Act  programs  to 
adequately  protect  Federal  Class  1  areas 
fiom  such  eOacts.  The  U.S.  General 
Accounting  OCBce  has  issued  reports 
addressing  these  issues." 


» Ann  hniK  III  i)iiaUqr  Ite  shMi  Um  oMkiaal 
amMtBI  Ik  qusUqr  Hududi  (NAAQS)  an 
ttortgwM  "tT*i''"««'  "  -~*  — — *  fc*  whtfh  IJMra 

is  l^niOklant  lolKnuiioa  to  nadi  m  ooodufiQa 
tboM  tbaii  *b  qiuUiy  itBtui  ani 
-»nriwrin«liU'  in  Mondmn  wttli  j 
iacdi  in  aHlkm  107  otita*  Act. 


"TtiB  "FLM"  U  defined  u  th«  S«cnurjr  of  tbe 
dapwtmant  with  lutbority  ov«r  aucb  Ufidi,  Le.. 
Etepartnwm  of  tbe  Interior  end  Depertment  of 
Africultiire.  See  Act  eKrtkui  M2|i).  It  ihould  be 
noled  thel  FLM  eulhority  h«>  been  delected  to 
othec  ofTid«U  withio  Ibaae  Depertinenu.  For 
sxemple.  tbe  Aieietenl  Secretery  for  Tub  end 
Wildlife  end  ?nk»  Is  the  FLM  for  araes  under  tbe 
luriedictioo  of  tbe  Netionel  Perk  Service  end  U.S. 
Fish  end  WildUb  Senric*.  In  todey'i  noUce.  tbe 
EPA  is  ptotraeing  to  dvify  tbe  definition  of  "FLM" 
to  leflea  tbe  FLM'e  eutfaority  lo  deeisnele  eooOier 
offlde)  b>  ect  oa  Ills  or  ber  befaeU  with  reepoct  to 
Fe<fanl  Cleae  I  anas.  See  propoeMl  aecllaos 
:i.tea(bX24|  mat  sz.>iO>X2«). 

><Sm  U.S.  Guanl  AccooJlUsi  OIBce  Report  to 
tbe  CheinnBD.  BnvinianieoL  Giieisy.  end  Neuual 
Beeoimae  SubooauDitteB,  CcHmxiiltee  on 
ConnnBeal  Opentinu,  Usuae  of  Rapnaaslalivae, 
"Ail  l^DlllUioB:  Prataoint  Parks  and  WUdnaee 
boB  Nevbr  Pollulinn  Soaicee"  (Fetnair  t,  19ao) 
lafvilllad  in  138  Cone.  Rac  S2ST»-lsao  (Mareb  21, 
19*0):  U.S.  GeoenI  AcoounUnf  Office  Teelin>aa]r 


The  FLM  have  sought  to  protect 
Federal  Class  I  areas  by,  among  other 
efibrts,  identifying  concanis  about  the 
potential  impacts  assodatad  with 
emissions  from  new  souit»  growth.  In 
their  attempts  to  protect  tb^  lands, 
FLM  have  indicated  that  their  failure  to 
receive  timely  notice  of  relevant  permit 
appUcations  has  imdeimined  their 
abiUty  to  exercise  their  affirmative 
responsibility  to  protect  Class  I  areas 
and  that  permitting  authorities  have 
given  insufficient  weight  to  concerns  of 
FLM.  Permit  applicants  have 
complained  that  EPA's  existing 
regulations  are  unclear  and  that  disre  is 
confiision  and  imcertainty  about  the 
PSD  permit  requirements  related  to  the 
protection  of  AQRV  in  Federal  Class  I 
areas.  Moreover,  permitting  authorities 
examining  permit  appUcations  in  the 
face  of  objections  by  FLM  have 
complained  to  the  EPA  about  the  lade  of 
guidance  on  Class  I  aree  protecticm  and 
the  consideration  that  should  be  given 
to  an  FLM's  concerns.  The  EPA's 
proposal,  described  below,  attempts  to 
address  these  various  concerns  and, 
thereby,  improve  the  PSD  permitting 
process. 

C  The  EPA  Proposal 

1.  Defining  AQRV  and  Determining 
Adverse  Impacts 

The  Act  and  the  existing  PSO 
regulations  are  silent  in  explaining  what 
an  AQRV  (other  than  visibiUty)  is,  what 
procedures  should  be  foUowed  for 
defining  an  AQRV,  and  what  criteria 
should  be  used  for  setting  critical 
poUutant  loadings  for  determining 
whether  an  adverse  impact  on  AQRV 
would  ixxniT.  The  EPA  is  proposing  to 
add  general  definitions  for  the  terms 
"AQRV"  and  "adverse  impact  on 
AQRV."  In  addition,  the  EPA  is 
clarifying  the  role  and  responsibiUties  of 
the  FLM  in  the  PSD  permitting  process. 

a.  Definitions.  The  EPA  is  proposing 
to  add  definitions  of  "air  quaUty  related 
value"  and  "adverse  impact  on  air 
quaUty  related  values"  to  both  sets  of 
PSD  regulations.  As  noted,  the  Act  is 
silent  in  defining  AQRV  other  than 
visibiUty.  However,  the  legislative 
history  provides  the  bUoMring: 

(Tllw  lann  "air  quaUty  related  values"  of 
Fadoxal  lands  desipiatsd  si  class  I  indudea 
the  fundamental  ptupoaas  for  whii±  such 
lands  have  been  establisbad  and  preaerved  by 
tha  Congress  and  the  lesponsible  Federal 
agency-  For  example,  under  the  1816  Organic 
Act  lo  establish  tha  National  Park  Sarnca  (16 


bafaia  tha  SaviroaSMnt.  Eaarfy  and  Hetnral 


Goveranvnl  Opetatfooa.  House  of  RepceeBatalivee, 
"Air  PaUadan:  Haflanal  Apasoacbee  An  Needed  lo 
Pralact  Vialbilttir  in  National  Parts  and  WUdatnaa 
Aiaee"  (April  IS.  1«MI. 
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U.S.C  1).  the  purpoBe  of  luch  nariontl  park 
lands  "is  to  cctuam  ttw  mxamy  aod  tha 
natural  and  hiatoric  ofajacts  and  tba  wildlife 
tbatvin  and  to  provida  Cor  tha  enjoymant  o( 
the  same  in  such  manner  and  by  lucfa  mnanff 
as  will  leave  them  unimpaired  (ot  tlw 
anjoymaat  of  futuxa  genaratioaB.'' 

S.  Rap.  No.  127. 95lh  Cong..  Ut  Sesa.  36 
(1977). 

The  EPA  proposes  to  defina  "AQRV" 
•s  a  icenic,  cultural,  physical, 
biological,  ecological,  or  i«creatiaiul 
raaource  which  may  be  aSactad  by  a 
diange  in  air  quality,  as  defined  1^  the 
FLM  for  Federal  lands  and  as  defined  by 
a  Stale  or  Indian  Governing  Body  for 
noniadenl  lands  within  their  reapective 
juriadlctions.  See  proposed 
$$S1.166(bH40)  and  52.21(b)(41).  Tha 
proposed  definition  addresses  the 
fundamental  purposes  for  which  auch 
lands  have  bcnn  established  and 
preserved.  The  proposed  definition  alao 
racognizes  that  (l)  The  FLM  have  tha 
lesponsibility  to  identify  AQRV  for 
Feoeral  lands,  and  (2)  the  Act  gives 
authority  to  States  and  Indian 
Governing  Bodies  to  identify  AQRV  for 
areas  within  their  respective 
jurisdictions."  The  EPA  is  proposing  to 
define  "adverse  impacts  on  air  quality 
related  values"  as  a  deleterious  eSact  cm 
any  AQRV  defined  by  the  FLM, 
renUting  from  the  amissions  of  a 
propoaad  source  or  modification,  that 
Interferes  with  the  management, 
protection,  preservation,  or  enjoyment 
of  the  AQRV  of  a  Federal  Class  I  area. 
Sea  proposed  $  5I.166(b)(41)  and 
$  52.21(b)(42).  Under  the  part  52  P^ 
regulations,  the  proposed  definition 
would  be  in  addition  to  the  existing 
definition  of  "advene  impact  on 
visibility"  l§52.21(b)(29)l  which  is 
derived  from  the  EPA's  visibility 
r^ulations  adopted  pursuant  to  the 
Act's  visibility  protection  program.  See 
existing  40  CFR  S1.301(a)  and  51.307. 
Under  the  Federal  PSD  requirements, 
EPA  intends  that  the  definition  of 
"adverse  impact  on  visibility"  continue 
to  be  used  when  the  AQRV  of  concern 
is  visibility.  The  new  definition  is 
intended  to  encompass  all  AQRV. 

The  proposed  definition  of  "adverse 
impact  on  air  quality  related  values" 
includes  the  requirement  that  such 
determinations  be  made  on  a  case-by- 
caaa  basis,  considering  the  change  in 
wxiating  air  quality  that  will  result  from 
ttia  «»mi«irinn«  of  a  particular  pollutant 


from  a  propoaad  major  source  or  major 
modification.^  Moieover,  a 
determination  of  whether  a  aoaice  will 
have  an  advene  eBed  must  consider  the 
AQRV  spedflcally  identified  by  the 
FLM  and.  for  each  affected  AQRV,  the 
projected  impact  of  the  emissions  from 
tha  proposed  PSD  source  on  the  existing 
background  air  quality  (including  the 
predicted  impacts  of  recently-permitted 
sources  not  yet  in  operation)  in  the 
(3asa  I  area."  Thus,  the  FLM's 
demonstration  of  adverse  impact  on 
AQRV,  may  consider  a  source's  impact 
on  existing  conditions,  which  may 
already  be  regarded  as  "adverse."  The 
advene  impact  demonstration  is  also 
discussed  in  section  IV.C.2.d.  of  this 
preamble. 

The  propoaad  definition  alao 
recognizes  that  the  term  "adverse 
Impact  on  air  quality  related  values"  has 
special  meaning  under  the  Act  that  is 
properly  limited  to  Federal  Class  I  areas. 
See  section  165(d)  of  the  Act  As 
described  previously,  permits  must  be 
denied  to  sources  whose  emissions 
would  have  an  adverse  impact  AQRV  in 
a  Federal  Class  I  area,  even  though  no 
violation  of  a  Class  I  increment  would 
result  from  those  emissions. 

b.  Rah  of  the  FLM  in  Defining 
Specific  AQRV.  In  general,  the  EPA 
explicitly  recognizes  that  FLM  have 
special  expertise  and  knowledge  about 
the  Federal  Class  1  areas  which  they 
manage.  In  addition,  the  EPA  agrees 
with  the  CAAAC's  recommendation  that 
the  FI,M  should  be  expressly  recognized 
as  having  the  primary  responsibility  for 
the  identification  of  specific  AQRV. 

The  EPA  believes  that  it  is 
appropriate  not  to  propose  regulations 
that  would  dictate  how  the  FLM 
identify  AQRV  (and  associated  critical 
pollutant  loadings)  or  demonstrate  an 
adverse  impact  on  AQRV.  These 
responsibilities  are  closely  tied  to  the 
role  of  the  FUvl  mandated  by  the  Act, 
and  are  also  integral  to  the  management 
of  those  AQRV  imder  the  mandates  of 
the  Federal  lands  statutes  as  well  (e.g., 
Wilderness  Act.  16  U.S.C  1131  et  seq.. 
and  1916  National  Park  Service  Organic 
Act,  16  U.S.C  1  et  leq.)  Furthermore, 
because  of  the  wide  variety  of  Federal 


"  SaoklB  lattal  of  the  Act  pnxrida  bi  EFA 
pmadiottof  AQRV  wben  the  EPA  U  raqaated  to 
naolve  a  dljpute  batvvHi  •  Stata  and  Tribe  aboet 
tha  ledealfDatioa  of  an  area  or  a  propoaad  P80 
panolL  Ite  laadar  if  alao  rafanad  Id  tha  diacttMkm 
in  Mctiaa  IV£.j  of  thia  pnambia,  whoa  SPA 
daritaa  ila  poaltiao  cmcarrmig  the  aadlority  of 
SMaa  and  bdlaii  nUiaa  la  aaubliah  AQKV  br  Ihalr 


»In  itolintntng  arbathar  amiaaiont  fmm  a 
propoaad  aouace  arauM  praaaot  ao  advaraa  impact, 
the  aliKta  ol  haandoua  and  toxic  pollutant 
amlaaUaia  abould  be  coaidKad  in  tha  anaiyaia  tf 
tbay  aia  cooatitiienta  of  aoj  oil«ia  pollutant 
amitlad  in  "■ifBificant'*  aiKautfa  by  die  aourca. 

"  In  a  prvvioua  rulamaiin^  EPA  detannlnad  that 
an  aaaassmant  of  wbathar  a  propoaad  lourca  would 
cauaa  an  advaiaa  iaipacl  on  viaibillty  raquiraa  the 
permitting  audlerily  to  raviavr  tha  new  aouroa'a 
impact  in  the  conleKI  of  background  impacta  ceuaed 
bf  both  axlatiBg  and  pravioualy  patmitted  (noc  7«l 
oonabnaed)  aoucaa.  See  90  F8  US4S  Duljr  la, 
isas). 


Claaa  I  areas  and  AQRV,  sensitivities  of 
critical  receptore,  and  the  imavailabillty 
of  liata  in  many  cases,  the  EPA  believes 
that  the  FLM  must  have  sufficient 
latitude  to  address  these  issues  on  en 
atee-by-atea,  as  well  as  a  permit-by- 
permit,  basis.  At  tha  same  time,  the  EPA 
encouiegea  FLM  to  tdentify  AQRV  on  a 
regional  or  national  basis  when 
appropriate,  and  to  est^lish  genenl 
procedures  for  identifying  AQRV. 

c.  Role  of  the  FLM  in  Triggering  a 
Class  I  Area  Analysis.  It  is  generally 
agreed  that  not  all  sources  applying  for 
PSD  permits  should  have  to  provide 
information  concerning  potential  Class  1 
area  impacts.  Various  bctors  concerning 
a  particular  source,  including  the  type 
jmd  amount  of  its  emissions,  and  the 
source's  distance  from  the  Class  1  area, 
will  influence  whether  the  emissions 
from  a  proposed  source  have  the 
potential  to  adversely  impact  a  Class  I 
aree.  This  proposal  links  the 
requirement  for  a  permit  applicant  to 
provide  Class  I  impact  information  with 
the  filing  of  a  notice  by  the  FLM  (or 
certain  other  government  officials) 
which  (1)  alleges  that  emissions  of  a 
particular  pollutant  from  a  proposed 
major  emitting  facility  may  cause  or 
contribute  to  a  change  in  air  quality  in 
a  particular  Class  I  area,  and  (2) 
idiantifies  the  potential  adverse  impact 
of  such  change  in  air  quality  on  each 
afiiscted  AQRV.  The  proponl  is 
consistent  with  section  165(d)(2)(C)(i)  of 
the  Act  which  provides  that  once  such 
a  notice  is  filed  a  permit  shall  not  be 
issued  unless  the  applicant 
damonstntes  that  its  proposed 
HmisoinnB  will  not  cause  or  contribute  to 
a  violation  of  the  Class  I  increments.  See 
proposed  S$  51.16B(p)(2)(i)  and 
S2.21(p)(2)(i).  The  proposal  also  is  in 
accordance  with  the  provisions  under 
section  165(e)(3)(B)  of  the  Act  which 
require,  for  a  proposed  source,  an 
analysis  of  the  ambient  air  quality, 
climate  and  meteorology,  terrain,  soils 
and  vegetation,  and  tfisibility.  at  the  site 
of  the  proposed  source  and  "in  the  area 
potentially  aSected  by  the  emissions 
from  such  facility." 

The  permitting  authority  would 
determine  the  status  of  the  Class  1 
increments  considering,  as  appropriate, 
the  analysis  provided  by  the  applicant. 
The  analysis  of  potential  impacts  on 
Class  I  area  resources  will  help  provida 
the  basis  for  an  eventual  determiiutioo 
of  whether  the  source  will  have  an 
adverse  impact  on  AQRV.  The  EPA 
generally  believes  that  the  combined 
informational  reqtiirements  contained  in 
this  proposed  provision  will  greatly 
focllitate  resolution  of  AQRV  issues 
which  must  ultimately  be  addressed  as 
a  pnrequiaite  to  permit  issuance.  That 
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is,  the  analyses  will  reveal  whether  the 
class  I  increments  will  be  violated; 
establish  the  relative  roles  of  the 
applicant:  the  FLM  and  the  permitting 
authority  in  ""oHng  decisions 
concerning  the  AQRV;  and  provide 
informaticm  needed  to  detennine 
potential  AQRV  impacts.  Mcneover,  this 
propoeal  would  limit  an  applicant's 
responsibility  to  perform  Cliu*  I  area 
assessments  to  tdrciunstances  where 
there  is  an  identified  potential  that  the 
proposed  source  will  have  an  adverse 
impact  on  a  Class  1  area. 

U  the  proposed  source  will  cause  or 
contribute  to  a  violatioa  of  a  Class  I 
increment,  the  applicamt  will  provide 
infbtmatioD  pertaining  to  the  source's 
impacts  on,  as  appropriate  in  light  of  the 
FLM's  notice,  sucJi  things  as  soils, 
vegetation  and  visibility  to  demonstnte 
that  there  will  be  no  advene  impact  cm 
the  potentially  affected  AQRV  identified 
by  the  FLM.  See  aection  16S(d)(2)(C)(iii) 
of  the  Act.  If  the  FLM  agrees  with  this 
demonstration,  and  so  certifies,  the 
permitting  authority  may  issue  the  PSD 
permit  even  though  a  violation  of  a 
Class  I  increment  has  been  shown. 
Alternatively,  when  the  applicant's 
analysis  shows,  to  the  satisfaction  of  the 
pennitting  authority,  that  the  proposed 
source  will  not  cause  or  contribute  to  a 
violation  of  a  Class  1  increment,  the 
information  pertaining  to  impacts  on  the 
potentially  a0ec:ted  AQRV  identified  by 
the  FLM  will  help  the  FLM  determine 
if  the  proposed  source  will  have  an 
advene  impact  on  AQRV,  and  to  make 
a  demonstntion  of  such  adverse  impac:t 
to  the  permitting  authority,  where 
appropriate. 

While  the  Ad  is  silent  concerning  the 
timing  for  filing  the  notice  of  potential 
adverse  impacts,  the  EPA  believes  that 
it  is  reasonable  and  appropriate  to 
teqfuire  the  FLM  or  o^er  named  officials 
to  file  the  notice  before  the  permitting 
authority  issues  its  completeness 
detennination  on  the  permit 
appUcaticm.  See  proposed 
5§51.166(p)(2)(i)  and  52.21(p)(2)(i).  One 
teascm  for  this  proposal  is  that  the  filing 
of  the  notice  establishes  certain 
informational  requirements  which  serve 
as  a  measure  of  the  application's 
completeness.  Moreover,  it  is  generally 
important  that  EPA  require  that  the 
notice  be  filed  early  in  the  permit 
process  to  expedite  permit  review.  A 
requirement  for  early  notice  submittal 
helps  ensure  that  the  Class  I  area  issues 
are  identified  by  FLM  and  other  officials 
early  in  the  permit  process  and  enables 
the  applicant  to  provide  the  appropriate 
Class  1  analyses  in  a  timely  maimer  so 
a*  not  to  delay  the  review  and  issuance 
ofthepeipiit 


The  EPA  encourages,  paitioulatly 
where  a  source  propose*  to  locate 
within  100  kilometon  of  a  Federal  Gtaaa 
I  area,  the  applicant  to  coordinate  with 
the  FLM  piior  to  the  submittal  of  its 
application  in  order  to  be  able  to  leam 
of  any  FLM  concerns  and  to  submit  the 
Class  I  analyses  along  with  the  other 
required  information  in  its  initial  patmlt 
appUcaticm.  Otherwise,  the  FLM  would 
be  expected  to  file  the  notice  alleging 
potential  affects  on  the  Federal  Class  I 
area,  where  appropriate,  during  the  30- 
day  period  for  review  of  the  application 
for  cximpleteness.  as  provided  imder 
this  proposal  and  described  in  section 
IV.C2.C  of  this  preamble.  In  the  absence 
of  a  notic»  being  filed  concerning 
potential  Class  I  impacts,  the  applicant 
wiU  still  be  required  to  demonstnte  that 
emissions  from  the  proposed  source  do 
not  cause  or  contribute  to  any  violation 
of  the  Class  n  increments  or  NAAQS. 

This  proposal  to  require  the  applicant 
to  complete  a  comprehensive  Class  1 
impact  analysis  is  tied  directly  to  the 
filijog  of  a  notice  (alleging  potential 
adverse  impacts)  prior  to  the  permitting 
authority's  issuance  of  its  completeness 
determinatioo.  However,  this  proposal 
is  not  intended  to  preclude  the  FLM 
from  raising  new  concerns  about  effects 
at  a  later  time  during  the  permit  review. 
The  FLM  may  ultimately  submit  a 
demonstration  of  adverse  impac:t  on 
AQRV  even  if  a  notice  has  not  been 
previously  filed.  In  such  cases,  where 
additional  information  is  needed  to 
enable  the  FLM  to  make  the  necessary 
demonstration,  the  EPA  believes  that 
the  pennitting  authority  has  discretion 
to  determine  whether,  and  to  what 
extent,  the  applicant  should  be  required 
to  produce  the  additional  information. 

'The  EPA  requests  comments  on  this 
aspect  of  the  proposal  in  light  of  the 
importance  of  having  to  file  a  notice 
alleging  potential  Class  1  impacts  in 
order  to  trigger  the  applicant's 
responsibility  to  perform  an  analysis  of 
its  Class  1  impacts.  The  EPA  has 
considered  alternative  approaches  for 
triggering  the  Class  1  analysis,  including 
a  mandatory  Class  I  analysis  for  any 
proposed  major  sourt:e  or  major 
modification  proposing  to  \ocate  within 
100  kilometers,  or  some  other  specific 
distance,  from  a  Federal  Class  I  area. 
The  proposed  approa<±  is  consistent 
with  the  Act  requirement  for  the  filing 
of  a  notice. 

With  respect  to  alternative  approaches 
not  proposed,  a  rigid  distance-based  test 
may  necessarily  be  either  over-  or 
under-inclusive.  For  example,  if  a  cutoff 
of  100  kilometers  was  established,  some 
soiuces  locating  within  100  kilometers 
bom  a  Federal  Class  I  area  may  be 
required  to  perform  an  analysis  even 


tfaou^  diere  is  no  poleotial  that  the 
propioaed  source  will  have  an  adverse    . 
impact  on  the  area.  Convenely.  souioea 
proposiDg  to  locate  more  than  100 
Idlametan  from  a  Fsdanl  Qass  1  area 
that  may  nevetlhelesa  advanaly  impact 
a  Class  I  area  would  not  be  requiiea  to 
carry  out  the  appropriate  Class  1 
analyses.  Thus,  a  rigid  distance  catOO 
would  still  need  some  kind  of 
atxampanying  triggering  mechanism  to 
establish  the  informational  requirement 
for  Class  1  impacts  for  potential  sources 
of  cODCorn  locating  beyond  any 
specified  cutoff  distance.  The  EPA  is 
interested  in  alternative  approaches 
which  will  establish  a  reasonable 
requirement  for  Class  I  analyses  at  a 
reasonable  point  in  the  permit  process. 

With  regard  to  the  notice,  the  EPA 
believes  that  it  should  be  in  writing, 
preferably  in  the  form  of  a  latter  to  the 
permitting  authority,  and  should 
address  at  a  minimum  (1)  the  specific 
pollutant  emissions  from  the  proposed 
source  that  may  cause  or  contribute  to 
a  change  in  air  cjuality  in  the  specified 
Federal  Class  1  aree,  and  (Z)  the 
potential  adverse  impact  of  such  c:hange 
on  each  specified  AQRV.  While  the 
alleged  cJiange  In  air  quality  and 
potratial  impacts  are  naturally 
preliminary,  and  perhaps  somewhat 
speculative,  the  intent  is  that  the 
allegation  should  present  a  pcrtential 
linkage  between  the  proposed  source — 
based  on  its  specific  pollutant  emissions 
and  its  relative  location  to  the  affect^ 
Class  1  area — and  the  specified  AC^V  in 
the  affected  Federal  Class  I  area  as  to 
warrant  the  required  Class  I  analysis. 

The  notice  is  also  intended  to  provide 
the  applicant  with  sufficient    ' 
information  to  fcxnis  the  required  Class 
1  analysis  on  the  appropriate  pollutant 
emissions  and  AQRV  of  conc:ern  to  the 
FLM.  Accordingly,  the  notice  should 
not  be  used  by  the  permitting  authority 
for  any  prejudgment  as  to  whether  any 
potential  effects  on  AQRV  will  be 
adverse.  If  it  is  plausible  that  a  source 
may  impact  the  affected  Class  I  area, 
further  analysis  should  generally  be 
performed.  The  only  basis  for  rejecting 
such  noti<:e,  and  thereby  detenniniiig 
that  a  Class  I  analysis  is  not  required,  is 
that  the  permitting  authority  finds  no 
potential  linkage  between  the  proposed 
source's  potential  impact  (i.e..  change  in 
air  quality  in  the  Class  I  area)  and  the 
AQRV  identified  bv  the  FLM. 

An  important  related  issue«cmcerns 
the  responsibility  for  carrying  out  any 
additional  technical  analyses  which 
may  be  necessary  for  the  FlAi  to 
demonstrate  that  a  source's  emissions 
will  have  an  adverse  impact  on  AQRV. 
The  EPA  generally  expects  the  analyses 
petformed  by  the  applicant  under  the 
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fmamdmnrtMbjoM  to  anabb  ■  FLM  Id 
•rahiato  tD«  impacts  an  AC^tV.  In  nma 
oaaaa,  howavar,  additienal  InfannaMnp 
may  be  nooaaaaiy  to  maka  a  thflronglt 
AC^V  Maawuiaiil  and  than  is  a 
quaadcD  aa  to  iriio  abould  baar  ihu 
laapiMiiiNllty  iorauch  inibimaHon 
AfpUcattt  far  PSD  paimita  are  tyjiicaUy 
raquiiad  to  provide  infaimatlon  and 
analyiaa  nacaaiiiy  fat  the  pa«»lwing 
authority  to  maka  a  variety  of  amUant 
air  quality  dedaian*  bscniae,  oooM 
olhac  raaaona,  appUcanli  have  dataibd 
knoarladge  about  the  propoaad  aoime'i 
<»iriwt>aii  and  oaaiatianB.  Yet. 
appUcanta  ihaalid  not  nacaaaarfly  be 
•xyactad  to  txmduct  an  unUmitad 
numbv  of  atudiaa.  The  JMnnitting 
mdMdly  abould  iiWtnataly  datamdne, 
baaed  on  conwihation  with  the  FLM, 
adial  additiaDal  Infcnnatian  eoUacUon 
diould  ha  raquind  of  the  an>licant 

TIm  EPA  aoUdla  public  caaunaat  oo 
thia  iaaue  in  oidar  to  aaiablidi  an 
equitable  apnroadi  for  oompMng  the 
laquirad  anuyaea  for  riaai  I  araai 
applicable  to  individual  PSD  pennit 
applicanla.  Specifically,  the  EPA  i 
input  in  delannining  vriiat  the 
raaoectiva  laaponaibilitiea  of  the  FLM 
and  the  pannit  applicant  should  be  for 
canying  out  the  analysaa  naoaaaaiy  to 
anabla  the  FLM  to  denaonitnta  an 
advene  impact  on  AQRV.  The  EPA  will 
mnaidar  such  input  and  decide  whether 
die  nfulaUooa  aaould  eDcpllcitly 
addieaa  these  individual  rolea. 

Iliis  proposal  also  recognins  that  the 
FLM  is  not  the  only  official  authorixad 
by  the  Act  to  file  the  notice  concaming 
polsotial  impacts  on  a  Federal  Class  I 
sna.  Sacticm  ies(dH2HCXi)  of  the  Act 
authorixea  that  the  notice  be  Bled  by 
any  one  of  several  ofBcials,  including 
the  Fedetal  official  dtaiged  with  dinct 
responsibility  for  iiiiimgwiniiiil  of  any 
lands  within  the  Class  I  aiaa  potentially 
aflscted,  the  Federal  Ijnd  Manager  of 
sudi  lands,  the  B>A  Administzator,  or 
the  Covemor  of  an  adjacent  State 
containing  such  CUaa  I  lands. 
Accordin^y.  the  EPA  is  in«-hMting  in  the 
proposal  that  the  FLM  or  other  nuned 
oflkials  may  file  a  notice  whm  it  is 
believed  that  a  proposed  source  may 
a&ct  sir  quality  in  a  Federal  Class  I 
area.  See  propceed  $$  S1.16e(p)(2Ki) 
and  52.21(pXZ)(i).  In  addition,  the  EPA 
is  proposing  to  define  the  term  "Federal 
ofBdal,"  which  is  used  in  the  ptopoeed 
regulatory  provision  as  wall  as  in  the 
Act,  as  the  Federal  official  charged  with 
direct  responsibility  for  management  of 
any  lands  within  a  Federal  Class  I 
area.n  See  proposed  S§  51.166(b)(39) 
and  52.21(bH40). 


d.  fa^mutiaaa/ JieqK>na<UKtte*  of 
the  nM  1V>  EPA  belisivaB  that  a  log^ 
aiQuBCt  of  an  FLIhTs  ag^nrtiae  and 
raqMBsifaibty  far  protacUng  the  AC^IV 
of  Federal  daaa  I  anaa  and  identifying 
a  polaalial  advaise  impact  on  AQRV  is 
the  laqiiaisllilllty  to  provide  lalevant 
InbtoHtiaa  topanooa  involved  in  the 
peanitting  prooaos.  Permitting 
aothnritias  and  pannit  applionts 
should  have  accssato  any  Infamatian 
caooamiag  AQRV  which  an  FLM  baa 
defined  far  any  Fadanl  Claaa  I  arew  that 
may  ba  aJfadsd  fay  a  pnpoaed  source  or 
mndmrattop.  To  admuas  thia  conoam, 
tha  EPA  ia  pnposii^  that  the  FLM  be 
lequiied  to  provide  partinant 
infarmatiwi,  mrhare  available,  to  PSD 
permit  applicants  upon  request.  See 
propoaad  KS1.166(p)(2)(U)  and 
52Jl(pX2»i). 

Specifically,  the  propoaal  would 
benafit  the  owner  or  operator  of  a 
proposed  faciltty  that  may  have  an 
advvM  impact  on  AQRV  in  a  Federal 
Class  I  area.  Tha  propoaad  ragulationa 
ganamlly  call  far  tha  FLM  to  provide  all 
available  infarmatian  about  relevant 
AQ|(V  and  mediods  for  analyxing 
polaiatial  impacts  on  thoae  ACBXV  whan 
the  applicant  rsquasts  such  in&rmatioo. 
This  infannation  would  include  a 
current  listing  of  the  AQRV,  sensitive 
raoeptoas  and  critical  pollutant  loadings 
for  each  ACytV,  as  well  as  the  methods 
and  tools  [a.g.,  modela)  available  to 
analyxe  the  potential  impacts  for  the 
afiKtad  Clasa  I  area.  The  FLM  alao 
would  be  anpettaJ  to  provide  copies  of 
relevant  praviona  flm1i«gn  of  adverse 
impact  on  AQRV  that  have  been  made 
as  part  of  other  PSDpermit  reviews 
affisctinggie  same  Claaa  1  area. 

The  EPA  is  pursuing  the  development 
of  a  computaitead  compilation  or 
claaringhooae  of  availaUe  Class  I  area 
informatinn  The  ooopeiatioi)  of  the 
FLM  would  be  critical  to  the  utility  of 
this  resource.  Relevant  information 
would  be  posted  as  it  becomaa  available. 
To  the  extent  that  the  relevant 
infbmutian  is  posted  in  tha 
clearinghouse,  it  would  not  be  necessary 
to  provide  such  information  to  an 
applicant  If  however,  the  FLM  has  new 
iniormation  not  yet  available  in  the 
clearinghouse,  the  FLM  should  directly 
provide  such  information  to  the 
applicant  when  a  request  is  made.  This 


'Tlw  IPA  b  osiai  Ika  UBS  "FMkal  olSdal' to 


lagulxtivs  history  uaas  tha  lami  "suiMrvuar  of  • 
cIam  I  w"  in  Uau  of  "Fadaial  officiBl.''  Sot  S.  Rap. 
No.  127.  »Uh  Coos..  M  Sotk  35-37  11S77).  Qnca 
■  oMxm  i*  filad  allilljis  pMsiUc  idverw  imptctl, 
tha  FLM— <ict  ur  olharFadanl  omcUI.  anJao 
duly  daalgnatad  by  dw  FLM — Ututboruadto 
<lMifiimrimoih»Mll«fcmon»ft>«iitmlttlr^ 
•ulbarily  Ibri  ■  ^lymml  touttx  will  hava  aa 
adrwM  impact  on  AQRV  ud  that  tha  peonil 
•hould  ba  daolad  la>  daaciibad  alaawhan  in  Ihii 
pnainblal.  Saa  avaioo  lS5(dX2lTc)(U)  of  Iba  Act 


claaringhouae  is  daacribad  in  aactian 
IV.Ce  of  this  praai^la. 

2.  bnproving  Federal  Land 
(FLM)/Peimitting  Authority 
Coordinstiwi 

nrflactad  gsnaal  agraaiiiaiil  that  better 
Stale  and  FLM  flonntinatioaiafaitagrBl 
to  avoiding  delays  and  oootraversias 
during  the  PSD  pamitting  pracaaa. 
Accoraiagly,  tha  BPA  is  propoaing  a 

rsal  pfovisiaD  wUtii  laquirss  that 
permitting  authority  provide  far 
oonsultatiao  and  ooonUnalion  with  the 
FLM.  See  propoaad  SS  S1.16e<pK2)(iii) 
and  92.21(pX2XiU).  Tlia  pannittiiw 
authority  is  enpectod  tn  nan  Ifm  jiit^ant 
in  deciding  tha  appnqiriala  measure  of 
consultation  and  oooitUnatiao  diat  arill 
sDsun  adequate  input  from  the  FLM  as 
well  aa  adequate  ooaiaidaratian  of  the 
FlM'a  a^qwrliaa  and  findings 
concaming  polaatial  Class  I  area 
impacts.  While  this  partinilar  provision 
afbtds  the  permitting  authority 
flexifaility  in  determining  the 
appropriate  level  of  interaction  with  the 
FIM  throughout  the  permitting  pnxxss, 
the  EPA  also  believes  that  certain 
specific  points  of  consultation  and 
coordination,  aa  daecrtbed  bdow.  are 
needed  to  ensure  that  the  FLM  is  given 
adequate  opportunity  to  carry  out  the 
respnnsihiHties  conferred  on  the  FLM 
by  the  Act 

a.  Pn-<mpUcation  Coontnation.  The 
EPA  is  today  propoaing  to  require  that 
tha  FLM  be  iiifoimed  of  any  advance 
notification  received  by  the  permitting 
authority  from  a  prospectiva  applicant 
involvir^  a  aource  that  would  construct 
within  100  kilometeie  of  a  Federal  Class 
I  area.  Aa  proposed,  the  affected  FLM 
must  be  notified  within  30  days  of  the 
pwmitting  authority's  i«caipt  of  any 
such  advance  notification  of  s  PSD 
paimit  applicatioiL  Sea  propoaed 
SS  51.166(p)(3)(i)  and  52.21  (pK3Xl)- 

The  EPA  recogtdaa  that  the  type  of 
early  notification  that  a  prospective 
applicant  may  provide  to  the  permitting 
authority  will  vary  from  one  situation  to 
the  next.  Thus,  the  type  of  notification 
provided  by  the  permitting  authority  to 
tha  FLM  should  be  commenstnate  urilh 
the  type  of  information  which  is 
recaimd.  For  example,  a  brief  letter  or 
phone  call  from  the  permitting  authority 
to  the  FLM  may  be  appropriate  when 
the  infbnnatian  about  the  potential 
project  is  only  very  prelindnary. 
Geiiarally,  it  should  not  be  necessary  to 
notiiy  the  FLM  more  than  once 
ccoceming  any  early  contacts  by  a 
prospective  spplicut  with  An 
permitting  authority.  An  exosptian 
would  be  where.aa  deacribed  below,  a 
pre^pplication  meeting  is  arranged  as  a 
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result  of  subsequent  communications 
between  the  applicant  and  the 
permitting  auoibrity. 

Consistent  with  CAAAC 
recommendations,  the  □>A  is  also 
proposing  to  require  that  the  permitting 
authority  provide  the  FLM  with  notice 
of,  and  reasonable  opportunity  to 
participate  in,  pte-application  meetings 
sdieduled  with  prospective  PSD 
^plicants  that  would  locate  within  100 
kilometen  of  a  Federal  Class  I  area.  See 
proposed  $$S1.166(p)(3)(iii)  and 
S2.21(p)(3)(ii).  If  given  sueh  an  eudy 
opportunity,  the  FLM  would  be 
expected,  where  possible,  to  inform  the 
prospective  applicant  of  concerns  about 
Class  I  impacts,  as  well  as  any  intention 
to  file  a  notice  alleging  potential  Class 
I  impacts. 

Wiile  this  proposal  for  advance 
notification  applies  spedfically  to 
prospective  sources  and  modifications 
located  100  kilometers  or  closer  to  a 
Federal  Class  I  area,  there  should  be  no 
automatic  presumption  that  sources 
located  farther  than  100  kilometers  will 
not  aflect  a  Federal  Class  I  area."  There 
will  be  instances  where  it  would  be 
prudent  for  the  permitting  authority  to 
notify  the  FLM  of  a  prospective  source 
that  would  locate  more  than  100 
kilometers  from  a  Federal  Qasa  I  area. 
As  further  described  below.'Mie  FLM 
will  receive  summary  notification  of 
such  distant  sources  at  the  pennit 
application  notification  stage  and  may 
be  interested  in  leemlng  about  them  as 
eariy  as  possible.  However,  the  EPA  has 
declined  to  propose  requirements  for 
mandatory  pi9-application  notification 
beyond  the  lOO-Ulometer  distance. 
Nevertheleaa,  the  EPA  will  consider  a 
more  inclusive  cutoff,  e.g.,  200 
kilometers,  for  mandatory  pte- 
appUcation  notification,  if  for  some 
reason  it  is  unable  to  implement  the 
database  that  is  intended  to  inform  FLM 
about  the  more  distant  proposed  new 
major  sources  and  major  modifications. 

The  EPA  requests  public  comments 
on  all  aspects  of  these  proposed 


*  Tha  10O.kilamal«r  cutoff  baingusad  intbia 
propoaal  tor  mandatory  DotiBcatloo  raqulnsnaou 
ImolTii^  FLM"!  U  conaiManl  wUb  tba  auranl  EPA 
policy  oiDcvaUi^  modalias  of  Qaia  1  impact*.  In 
aa  October  19, 1M2  mamoraadum  bom  |dbn  S. 
Saila.  Diractor.  OESca  of  Air  Quality  Plaaniag  aad 
Standards  to  EPA  Kagional  (XSoaa.  tha  EPA 
dirifiad  its  guiiknca  for  modaiing  Class  I  iraa 
impacu  uodar  tba  PSD  program.  Tba  policy 
statemem  adviaad  Ragional  Office  persoonal  that  it 
waa  approptlata  to  ioa|inaly  consider  tba  ambiaol 
impacts  raaottlng  from  PSD  souicas  proposing  to 
locala  within  100  kflooaMn  of  a  Class  I  area.  Tha 
EPA  fiuthar  statsd  that  such  guidance  was  not  to 
ba  iatvpratad  so  as  to  pndada  the  ooosidoiatioa 
of  potential  impacts  of  emisaioos  from  large  sourcea 
tft..«iiwg  at  ^t«*«nf.M  greater  than  100  kllotoatars  if 
tbara  ia  faeaoo  to  believe  thai  such  sources  could 
adeafaaly  aOsd  the  air  quality  in  lbs  Class  1  srea. 


regulatory  revisions  addressing  advance 
notification,  including  the  appropriate 
type  of  notification,  the  mandatory 
notification  within  100  kilometen  of  a 
Federal  Class  I  area,  and  the  30-day 
timeframe  for  providing  such 
notification  to  the  FLM,  The  EPA  is 
interested  in  the  public's  views  about 
the  need  for  these  changes  in  light  of  the 
other  regulatory  revisions,  described 
below,  that  the  EPA  is  propoaing  to 
improve  FLM  coottlination,  including 
the  proposed  requirement  that  permit 
applications  for  all  PSD  sources  and 
modifications  proposing  to  locate 
within  100  kilometers  of  a  Federal  Claaa 
I  area  must  automatically  be  transmitted 
to  the  FLM. 

6.  Coordination  of  the  Permit 
Application.  Several  of  the  CAAAC 
reconunendations  addressed  improving 
coordination  between  the  permitting 
authority  and  the  FLM  once  a  permit 
application  has  been  received.  Similar 
To  the  recommendations  for  pre- 
application  coordination  addressed 
previously,  such  coordination  was 
considered  important  in  helping  to 
avoid  disputes  and  delays  in  carrying 
out  the  permit  review  process. 

The  ePA  is  proposing  to  revise  the 
notification  requirements  that  apply 
when  the  permitting  authority  receives 
B  PSD  pennit  application.  The  proposed 
notification  requirements  are  to  apply 
on  the  basis  of  the  proximity  of  the 
prtiposed  source  or  modification  to  a 
Federal  Class  I  area.  However,  as 
described  previously,  sources  proposing 
to  locate  near  a  Federal  Class  I  area  are 
not  automatically  assumed  to  have  an 
adverse  impect  on  that  area.  With  the 
propiMed  revisions,  the  FLM  is  affortled 
an  opportimity  to  review  the  contents  of 
any  PSD  permit  application  to 
determine  whether  sufficient 
information  is  available  to  assess  the 
potential  impacts  on  a  Federal  Class  I 
area.  As  described  earlier,  in  section 
IV.C.l.c  of  this  preamble,  the  EPA  has 
proposed  to  require  that  the  FLM  (or 
other  named  officials)  file  a  notice 
alleging  potential  Class  I  impacts  in 
order  to  trigger  specific  Class  1 
informatiODal  needs  in  the  permit 
application.  The  proposed  100 
kilometer  cutoff  tiescribed  below 
applies  only  to  the  automatic 
notification  (including  forwarding  of 
permit  application)  of  the  FLM  that 
such  source  has  applied  for  a  PSD 
permit 

(1)  Notification  to  FLM  for  Sources 
Located  Within  100  Kilometers  of  a 
Federal  Class  1  Ares.  Because  sounds 
located  within  a  100-kilometer  range  of 
Federal  Class  I  areas  generally  have  the 
greatest  potential  for  afiiacting  the  air 
quality  in  those  areas,  EPA  is  proposing 


to  raquin  notification  of  the  afisctad 
FLM  when  a  PSD  permit  apphcation  ia 
raoaived  for  a  new  or  modified  souroe 
proposing  to  locate  within  100 
kiloineters  of  a  Federal  Clasa  I  area.  The 
propoaed  notificatico  includes  sentiing 
a  copy  of  the  permit  application  ai>d  any 
other  relevant  iniisnnation.  See 
proposed  H  51.16e(pX4)U)  and 
S2.21(pX4Xi). 

Ilie  proposed  regulations  do  not 
mandate  that  the  permitting  authority, 
itself,  must  send  eech  affected  permit 
application  to  the  FLM.  Instead,  the 
State  may  elect  to  require  the  PSD 
applicant  to  directly  transmit  a  copy  of 
its  application  and  other  relevant 
information  to  the  FLM.  In  either  case, 
the  EPA  believes  that  the  permitting 
authority  will  want  to  ensure  that  the 
FLM  receives  the  application  promptly 
so  there  will  be  few,  if  any,  lielays  to  the 
initial  phase  of  the  permit  prooeaa. 

With  regard  to  the  existing 
notification  provision  at  $  51.16e(pKl). 
the  EPA  proposes  to  move  this 
provision  to  a  more  appropriate 
location.  This  provision  requires  that 
the  permitting  authority  transmit  to  the 
Adrninistrator  a  copy  of  each  PSD 
pennit  application  rec:eived  and  does 
not  address  FLM  notification.  In  its 
present  location  in  the  regulations,  the 
existing  EPA  notification  requirement 
could  be  interpreted  to  spply  only  to 
proposed  sources  and  modifications 
whose  emissions  affect  a  Federal  Class 
1  area.  The  Act  provides  that  the  EPA 
notification  requirement  apply  with 
respect  to  all  PSD  permit  applications — 
not  just  those  affecting  Federal  Class  I 
areas.  See  section  165(d)(1)  of  the  Act. 
In  moving  the  existing  provision  to  the 
new  Icxation  in  the  part  51  regulations, 
its  intended  cx»verage  of  all  PSD  permit 
applications  will  be  better  understooci 
See  proposed  redesignated 
§51.166(1^(1). 

(2)  Notification  to  FLM  for  Sources 
Locating  more  than  100  Kilometers  from 
a  Federal  Class  I  Area.  The  EPA 
recognizes  that  the  FLM  will  have  an 
interest  in  reviewing  the  potential 
eSacts  assocnated  with  emissions  from 
(xrtain  sources  proposing  to  locate  mora 
than  100  kilometers  from  a  Federal 
Class  I  area.  It  emphaticaUy  is  not  the 
B>A's  intentioo  to  enable  such  sourcas 
to  be  autcmiatically  exempted  from 
ctmsidereticm  as  to  their  potential 
impacts  on  Class  I  areas.  However,  a 
general  requirement  to  transmit  copies 
of  all  pennit  applications  to  the  FIM 
would  be  quite  burdensome  and  overiy 
inclusive.  Acxoniingly,  the  EPA  is 
proposing  a  difiierent  approach  for 
providing  notification  to  the  FLM  for 
applications  proposing  sources  more 
than  100  kilometers  from  a  Federal 
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Clua  I  am.  The  EPA  Is  developing  a 
special  electronic  database  and 
proposing  lo  raquiie  that  a  summaiy  of 
each  PSD  permit  appUcaUonbe  entered 
Into  this  database.*" 

The  proposed  informatianal 
requiisments  include  the  name  and  type 
of  source,  the  natiixe  of  the  project, 
source  location  and  proximity  to  Qass 
I  areas  (i.e.,  within  250  kilometers),  the 
proposed  emission  ralas  (or  emissions 
iixnases)  of  air  poUutants  to  be  emitted 
by  the  jource,  and  key  mailing 
addresses.  The  FLM,  as  well  ss  the 
general  public,  will  have  aooesa  to  this 
informatloa.  Tlie  administretion  of  this 
elactranic  databaae  is  addrssaed  in  mora 
detail  in  section  tV.CB.  of  this 
preamble,  "Information  Qearin^ouse." 
See  proposed  §$  S1.16e(n)(4)  and 
52.21  (n)(4). 

Once  relevant  infoimaUon  pertaining 
to  a  proposed  major  source  or  ma)or 
modification  is  registered  in  the  EPA 
database,  the  FLM  will  be  able  to  check 
the  Bulletin  Board,  determine  whether 
such  source  represents  a  potential 
concern  to  air  quality  or  air  quality 
related  values  in  the  Class  I  area  (based 
on  the  summary  information  coatalned 
tbanin),  and  request  a  copy  of  the  entire 
pennit  application.  In  order  to  ensure 
that  the  FLM  is  given  a  reasonable 
oppcitimity  to  request  a  copy  of  any 
specific  application  (for  sources  that 
would  locate  beyond  the  lOO-kUometer 
range),  the  EPA  is  proposing  that  the 
FLM  will  be  afforded  at  least  7  days 
from  the  date  of  registration  of 
information  on  the  electronic  database 
to  review  such  information  and  request 
the  entire  permit  application.  See 
pn^oaed  SS  51.ie6(pK4)(ii)  and 
52.21(p)(4KU). 

The  EPA  requests  public  comments 
on  its  proposed  requirements  to 
improve  the  notification  procedures 
wMch  inform  the  FLM  about  inmming 
paimit  applications.  In  particular,  the 
EPA  requests  public  comments    - 
addressing  the  proposed  requirement  to 
transmit  a  permit  application  to  the 
FLM  when  the  proposed  source  is 
mthin  100  kilometers  of  a  Federal  Class 
lareaT 

c.  Coordination  of  the  Completeness 
Detennination.  The  EPA  is  also 
proposing  to  revise  both  sets  of  PSD 
regulatioiu  by  adding  a  requirement  that 
the  FLM  be  given  at  least  30  days 


(starting  from  receipt  of  the  application 
by  the  FLM)  to  review  the  application 
prior  to  any  completeness  determination 
iasued  by  Uie  permitting  authority.  The 
SOnlay  ivview  is  required  only  when  the 
FLM  is  to  receive  the  permit  applicatioo 
as  provided  under  this  proposal  (See 
e.g..  proposed  S  Sl.iee<pX4))  where  the 
propoaad  source  is  located  within  100 
kilometers  bom  s  Federal  Class  I  area  or 
where  it  la  located  beyond  100 
kUometets  but  the  FLM  requests  the 
entire  applieatian  within  7  days  btxn 
the  inclusion  of  summary  infonnaUon 
in  EPA's  electranic  data  Dase.  See 
piopoeed  SS  S1.166<p)(5)(ii)  and 
52.21(pH5)(ii).*' 

Dut£aa  the  ptopoeed  30-day  review 
period,  the  FLM  will  have  an 
opportunity  to  determine  whether  Uiera  - 
is  reason  to  believe  that  the  ptopoeed 
source  may  adversdy  aSact  a  Federal 
Class  I  area  and  request  additional 
infbnnation,  to  be  obtained  from  the 
applicant,  in  order  for  an  adequate  Claaa 
I  impact  analysis  to  be  completed.  The 
request  for  additional  informstion  by 
the  FLM  may  be  in  the  form  of  a  notice 
alleging  that  emissions  from  the 
propoeed  source  may  cause  or 
contribute  to  a  change  in  air  quality  in 
the  afiected  Class  1  area  and  identifying 
the  potential  adverse  impacts  of  such 
diange  on  AQRV  (see  section  rV.Cl.c. 
of  this  preamble).  If  such  notice  is  given, 
the  permit  applicant  would  be  required 
to  perform  the  Class  I  impact  analysis, 
discussed  previously,  lo  satisfy  its 
obligation  for  a  complete  application. 
The  EPA's  propoeed  regulations  would 
also  require  pcomitting  authorities  to 
consider,  in  malting  a  completeness 
determination,  any  comments  provided 
by  the  FLM  concerning  the 
completeness  of  the  application  within 
the  30-day  review  period.-See  propoeed 
SS51.166(p)(5)(iii)  and  52.21(p)(5)(iU). 

The  EPA  generally  anticipates  that  the 
permitting  authority  will  respond 
affirmatively  lo  the  FLM's  request  for 
additional  information  and  will  notify 
the  applicant  that  the  application  is 
incomplete  and  require  such  additional 
information  from  the  applicant.  The 
permitting  authority  generally  should 
not  announce  that  an  applicatiaa  is 
deemed  complete  until  the  FLM's 


**  Undar  tha  put  51  PSO  rafulatiou.  Um 
propcMd  raquimiumt  doet  nol  ip*clfy  wbMbar  Um 
applicant  or  tha  pOTminin^  authority  muat  tnlm  th« 
dau  iiminisry.  The  EPA  bttlwvea  that  it  is 
■pfaopriala  in  tbi»  •iluatioa  to  allow  pannhtiiig 
aolbOKiliM  to  axacciaa  their  diacrvtloo  in 
Halfminlng  what  ipactOc  pcocadura*  tiiey  will 
adopt  ADd  laplemaol  lo  aiiMtf*  t^  Iba  raquirad 
dMa  ia  aaarad  islo  IlM  EPA  aUcnoBlc  daldlaaa. 


*'  For  piupuaad  aoonaa  mura  ttaap  100 
Ulomacan  from  a  Fadaral  Claaa  I  area,  tba 
pannittiDg  atttboilly  my  procaad  to  laaua  iu 
rwnplalanaaa  dalaftnatinn  any  time  after  tha  7- 
day  period  far  FLM  rarlaw  if  the  FLM  doea  aof 
laquaat  a  copy  of  the  permit  application.  Howavar. 
the  FLM  la  not  procluded  from  requoatlng 
additiooal  Infcinoetioa  at  any  time  after  the  (onnal 
r-day  leriaw  period.  But.  auch  later  requaeu  wlU 
DM  trigiar  the  30-day  FLM  ravtew  period  prior  to 
tba  parmittLng  authority's  coai^lalenaea 
datanninatkm  propoeed  eleewhare  in  thia  notice 
ISaa.  14.,  propond  aaction  Sl.lu<pXS)(L|]. 


requeit  for  additional  information  has 
bean  satisfied  by  the  applicant,  and  tha 
FLM  has  had  an  opportimity  to  file  a 
notice  alleging  potential  Class  I  Impacts, 
if  such  notice  has  not  already  been  filed. 
In  tome  cases,  however,  the  permitting 
authority  may  queation  the  rsquest 
made  by  the  FLM  or  simply  disagree 
with  it.  When  this  occurs,  the  EPA  is 
inoposing  that  the  permitting  authority 
must  cansuh  with  the  FLM  and  try  to 
resolva  whatever  pitjblems  may  exist 
prior  to  issuing  a  completaneas 
detetminationr  See  propoeed 
SS  51.iee(p)(S)(iv)  and  S2.21(pHSXiv). 
IMavertheless,  whUe  the  permitting 
authority  must  give  reasonable 
consideiation  to  the  FLM's  concerns 
under  the  proposed  changes,  the 
permitting  authority  is  responsible  for 
making  the  ultimate  decision  regarding 
the  application's  completaneas.  The 
proposed  provisions  allow  the 
permitting  authority  to  issue  its 
completeness  detennination  any  time 
(either  before  or  after  the  30-day  period 
has  ended)  after  any  comments  from  the 
FLM  have  been  nceived  and 
consultation  with  tha  FLM  has  occurred 
about  any  inconsistency  between  the 
permitting  authority's  views  and  the 
FUrf  s  recommendations. 

The  CAAAC  recommended  that  the 
EPA  consider  establishing  a  formal 
dispute  resolution  process  as  a  part  of 
the  completeness  review.  The  0'A  has 
declined  to  propose  any  specific 
requirements  foctising  on  the  resolution 
of  potential  problema  between  the 
permitting  authority  and  the  FLM. 
Instead,  the  EPA's  proposal 
contemplates  that  the  permitting      *~ 
authority  and  the  FLM  retain  discretion 
to  determine  the  nature  of  consultation 
that  is  appropriate.  The  EPA  believes 
that  moot  permitting  authorities  and 
permit  applicanta  recognize  the  merits 
of  early  consultation  with  the  FLM  and 
that  all  afiected  patties  will  work  in  a 
cooperative  manner. 

a.  Coordination  of  the  Preliminary 
Determination.  The  Act  provides  that,  if 
the  proposed  source  or  modification 
will  not  cause  or  contribute  to  a 
violation  of  an  increment  in  a  Federal 
Class  I  area,  the  FLM  haa  the  burden  of 
demonstrating  to  the  satisfoction  of  the 
permitting  authority  that  the  source  will 
Dave  an  adverse  Impact  on  AQRV.  If  so 
demonstrated,  the  Act  mandates  that  the 
permit  shall  not  be  issued.  Conversely, 
if  a  proposed  source  or  modificaticm 
causes  or  contributes  fo  an  increment 
violation  in  a  Federal  Class  I  area,  the 
permit  may  be  issued  if  the  owner  or 
operator  demonstrates  lo  the  satisfaction 
of  the  FLM  that  the  proposed  source 
will  have  no  adverse  impact  on  AQRV 
and  the  FLM  so  certifies.  See  section 
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165(d)(2)(C)(u)  and  (ui)  of  the  Act  In     ■ 
either  situation,  the  FLM  has  an 
affirmative  responsibility  to  protect  the 
AQRV  associated  with  the  aOacted 
Federal  Class  I  area.  See  section 
lBS(dK2)(B)oflheAct 

The  EPA  is  proposing  several 
revisions  to  the  existing  PSD  regulations 
concerning  the  permitting  authority's 
preliminary  determination  to  issue  or 
not  issue  the  PSD  permit  where  a 
proposed  source  will  not  cause  or 
contribute  lo  a  violation  of  a  Class  I 
increment  and  the  FLM  has  submitted  a 
demonstration  that  a  proposed  source 
will  have  an  adverse  impact  on  AQRV. 
Specifically,  these  changes  relate  to  (1) 
clarifications  to  existing  regulations 
addressing  the  scope  ofthe  FLM's 
demonstration  of  an  adverse  impact  on 
AQRV,  (2)  timing  for  submittal  ofthe 
FLM's  demonstration  to  the  permitting 
authority  for  consideration  prior  to 
issuing  or  denying  a  PSD  permit,  and  (3) 
criteria  which  the  permitting  authority 
must  consider  in  deciding  to  nonconcur 
with  the  FLM's  demonstration. 

(1)  Scope  of  the  FLM's  Demonstration 
of  an  Adverse  Impact  on  AQRV.  The 
existing  part  52  PSD  regulations  are 
inadequate  because  they  only  require 
the  Administrator  to  consider  the  FLM's 
demonstration  of  the  visibility  impacts 
of  a  proposed  source,  and  thereftve  do 
not  contemplate  consideration  of  other 
AQRV.  See  existing  §S2.21(p)(3).  When 
the  part  52  PSD  regulations  were 
originally  promulgated,  visibility  was 
the  only  specified  AQRV;  however,  the 
FLM  have  identified  a  variety  of  AQRV 
and,  as  discussed  previously,  the  EPA  is 
proposing  a  more  general  defmition  of 
AQRV  similar  to  the  definition  that  the 
FLM  have  historically  been  using.  See, 
e.g.,  proposed  $  S1.166(b)(40).  Thus,  the 
EPA  is  proposing  to  delete  the  existing 
provision  in  §  52.21,  and,  imder  the 
proposed  revisions  described 
immediately  below,  provide  for 
consideration  of  the  FLM's 
demonstration  of  an  adverse  impact  on 
AQRV. 

(2)  Timing  for  Submittal  of  the  FLM's 
Demonstration  of  an  Adverse  Impact  on 
AQRV.  Under  the  existing  part  52  PSD 
regulations,  the  FLM  is  given  only  30 
days  from  receipt  of  a  notice  (that  a  PSD 
application  has  been  submitted)  from 
the  Administrator  to  provide  the 
required  demonstration  of  an  adverse 
impact  on  AQRV  for  the  Administrator's 
consideratian  prior  to  the 
Administrator's  issuarwe  of  a 
preliminary  permit  determination.  This 
time  constraint  places  the  FLM  ui  a 
dilemma.  The  FLM  is  expected  to 
provide  a  well-doamiented,  reasoned 
demonstration  of  an  adverse  impact  on 
AQRV  that  a  proposed  source  will  have 


in  a  Federal  Class  I  area,  but  is  generally 
given  an  abbreviated  time  to  complete 
this  critical  task. 

In  contrast,  the  ptirt  51  PSD 
regulations  [See  existing  paragraph 
(p)(31|  require  that  the  State  provide  a 
mechaitism  whereby  the  FUVl  may 
present  a  demonstration  of  an  adverse 
impact  on  AQRV  to  the  permitting 
authority  after  the  preliminary 
determination  has  been  made.  This 
existing  requirement  does  not 
contemplate  that  the  FLM's 
demonstration  would  be  best  addressed 
as  part  of  the  preliminary  determination 
and  then  made  available  for  public 
notice  and  comment. 

lie  EPA  believes  that  it  is  important 
to  the  permitting  process  that  the  FLM's 
demonstration  be  submitted  before  a 
preliminary  determination  is  made  and 
that  sufficient  time  be  allowed  lo 
complete  the  demonstration.  Thirty 
days  is  generally  not  a  sufficient  amoimt 
of  time  for  the  FLM  to  complete  a 
demonstration  of  an  adverse  impact  on 
AQRV.  Instead,  the  EPA  proposes  that 
the  FLM  be  allowed  at  least  60  days  to 
make  the  required  demonstration. 
Moreover,  the  proposed  regulations 
provide  that  the  60-day  period  occur 
prior  to  a  preliminary  determination  so 
thai  any  demonstration  submitted  by  the 
FLM  may  be  adequately  considered  by 
the  permitting  authority  and  addressed 
as  part  of  the  preliminary 
determination.  See  proposed 
S§51.166(p)(6)(i)  and  52.21(p)(6)(i). 

The  EPA  also  believes  that  a  60-day 
period  (beginning  on  the  date  that  the 
permitting  authority  formally  issues  its 
determination  that  the  applicatioo  is 
complete),  taken  together  with  the 
improvements  addressed  above  to 
hcilitate  earlier  FLM  and  permitting 
authority  coordination,  provides  the 
FLM  with  a  more  reasonable  period  of 
lime.  During  this  period,  the  FLM  may 
need  to  conduct  a  variety  of  technical 
analyses  or  perhaps  request  (via  the 
permitting  authority)  that  the  applicant 
provide  additional  analyses  to  provide 
sufficient  basis  for  the  demonstration  to 
be  developed.  This  will,  of  course, 
depend  on  the  amoimt  of  information 
already  contained  in  the  application  as 
a  result  of  prior  coordination  about  the 
potential  impacts  on  AQRV  in  the 
Federal  Class  I  area.  For  example,  if  the 
FLM  has  issued  notice  pursuant  to 
proposed  SS51.166(p)(2)(i)  or 
52.21(p)(2)(i),  alleging  thai  the  propoeed 
source  may  impact  a  Federal  Class  I 
area,  then  the  FLM  may  rely  on  the 
ensuing  impact  analysis  performed  by 
the  applicant  as  at  least  a  significant 
startinKpoint  for  the  FLM's  evaluation. 

TheEPA  invites pubUc comments  on 
the  adequacy  of  a  60-day  period  for 


completing  the  demonsiiatiOD  of  an 
adverse  impact  on  AQRV.  The  EPA  wiU 
consider  a  different  time  period  if  it  can 
be  shown  that  such  different  period 
would  allow  a  more  appropriate  amount 
of  time  for  the  FLM  to  complete  any 
necessary  analyses  without  unduly 
delaying  the  permi^rocess. 

In  addition,  the  EPA  requests 
comments  on  its  own  role.  Section 
ieS(d)(2)(B)  of  the  Act  provides  that  the 
FLM  and  the  Federal  official  charged 
with  direct  responsibility  for  land 
management  have  an  "affirmative 
responsibility"  to  "Consider,  in 
consultation  with  the  Administrator, 
whether  a  proposed  major  emitting 
facility  vnU  have  an  adverse  impact." 
The  EPA  is  not  proposing  a  specific 
role,  beyond  the  significant 
programmatic  changes  related  to  Class  I 
area  protection  proposed  today, 
concerning  how  it  should  consult  with 
the  FLM.  The  EPA  requests  comments 
on  this  issue. 

(3)  Refection  of  the  FLM's 
Demonstration  of  an  Adverse  Impact  on 
AQRV.  The  Act  and  EPA's  PSD 
regulations  provide  that  where  the 
permitting  authority  determines  that  a 
proposed  source's  emissions  will  not 
cause  or  contribute  to  a  violation  of  a 
Class  1  increment,  the  FLM  must 
demonstrate  "to  the  satisfaction  of  the 
permitting  authority"  that  the  proposed 
source  will  have  an  adverse  impact  on 
AQRV.  The  permitting  authority  is  thus 
given  the  authority  to  accept  or  reject 
the  FLM's  demonstration.  The 
permitting  authority's  concurrence  with 
such  demonstration  means  that  the 
permitting  authority  must  propose  to 
deny  the  PSD  permit.  See  existing 
$S51.166(p)(3)  and  52.21(p)(4).  [See 
also  proposed  S$  S1.166(p)(6](ii)  and 
52.21(p)(6)(ii).l  If  the  permitting 
authority  determines  that  the  FLM  has 
not  demonstrated  to  its  satisfaction  that 
a  proposed  source's  emissions  will  have 
an  adverse  impact  on  AQRV,  the 
permitting  auUiority  may  reject  the 
FLM's  demonstration  so  long  as  it  has 
a  rational  basis  for  doing  so." 

Recent  permit  controversies  have 
imderscored  the  need  for  national 
guidance  addressing  the  permitting 
authority's  role  in  evaluating  the  FLM's 
demonstration  of  an  adverse  impact  on 
AQRV  and  the  rationale  for  any  decision 
to  disagree  with  the  FLM's  findings.  For 
example,  in  a  PSD  pennil  appeal 
preceding,  the  EPA's  Environmental 
Appeals  Board  held  that  the  permitting 
authority  erred  in  simimarily  rejecting 
the  demonstrations  of  the  FLM  for  the 


a:  See  so  FR  2SS44. 2aMg  (JiUy  U,  laas)-.  aaa 
also  Old  Dominion  Eioetric  Cooparoffve.  PSD 
Appeal  No.  91-3S  at  a  and  n.  9  {Jtn.  29. 19«|. 
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Sbenandoafa  National  Paik  and  Jsnua 
Riro  Faca  Wilderness  (hat  the  piopaaed 
facility  would  have  an  advene  impact 
on  AQRV  in  those  Federal  daas  t 
■reas.*^ 

In  an  effort  to  provide  clearer 
guidance  and  prrKnote  moie  reasoned 
dedsion-malang,  the  EPA  is  proposing 
to  require  that  certain  considaratians 
must  be  addressed  and  made  public 
concerning  a  permitting  authority's 
rejection  of  the  FLM's  oamoDstration  of 
an  adverse  impact  on  AQRV.  In  doing 
so,  the  EPA  has  tried  to  balance  the 
statutory  provisioixs  concerning  the 
afBrmative  re^xauibility  given  to  the 
FLM  to  protect  AQRV  and  the 
stipulation  that  the  permitting  authority 
must  be  satisfied  with  the  FLM's 
demonstration  of  advene  impart  on 
AQRV  in  any  particular  situatJCQ. 

The  FLM  are  entrusted  with 
administering  the  statutes  governing  the 
management  and  preservation  of 
Federal  Class  I  areas,  and  are  expressly 
entrusted  by  the  Act  with  an  aginative 
tespoosifaiility  to  protect  AQRV.  The 
FLM  have  expert  knowledge  about  the 
unique  values  aaaociated  with  Federal 
lands,  and  administer  ongoing 
monitoring  and  research  programs  to 
help  evaluate  the  effects  that  air 
poUutioa  has  on  such  values. 
Accordingly,  the  EPA  believes  it  is 
appropriate  for  the  permitting  authority 
to  recognize  the  FLM's  broad  expertise 
in  the  identification  and  evaluation  of 
adverse  effects  on  AQRV. 
Notwithstanding  this  expertise,  the 
permitting  authority  may  call  upon 
experts  of  its  own  choosing  to  evaltiate 
the  findings  in  the  FLM's 
demonstration. 

Where  the  permittiiig  authority  is  not 
satisfied  with  the  FLM's  demonstration 
of  adverse  impact  on  AQRV.  the  EPA  is' 
proposing  (1)  a  general  consultation 
provision  necessitating  some  form  of 
communication  and  discusaion  between 
the  permitting  authority  and  the  FLM: 
and  (2)  a  provision  requiring  the 
permitting  authority  to  hi(^ght  the 
issues  raised  by  the  FLM  and  explain  its 
reasons  for  disagreemeirt  in  the  public 
record.  The  permitting  authority  would 
satisfy  this  latter  requimnent  by 


•>  Hodton  ftiavr  14—Buatii  Vnto.  PSD  Appvl 
Nm.  «!-].  92-4  a  S2-S  (Oct.  S.  19*2).  The  EPA 
Env1joiiniant»]  Appeals  Boerd  reatooed  thai. 
"Sutaa  do  aol  have  unfetlered  dUoetion  to  ra^ 
an  FlAI's  adverse  impact  deteiminatloa  If  a  State 
detvmiaea  that  an  FtM  has  not  latiabctorily 
deaooitratad  an  advene  impact  on  AQRV  from  the 
propiaiiil  facility,  the  Stota  mujl  pnnide  a  'tstiooal 
basis'  for  such  a  conclusion,  'given  the  FLM's 
afflnnalive  Eeapoosibility  and  expertise  tegarding 
the  Gaa  1  areas  within  their  iurisdiction.'  50  FR 
2SS49  (Jul]r  12.  19SS).  Arbitrary  and  capricious 
raiectiona  of  adverse  Impetn  dasDonstratioos  are  not 
susuioabl*.'*  [Hodaoa  at  p.  21.  (citations  omitted]! 


induding  a  brief  aummary  of  the  Class 
I  araa  impact  issoa*  in  the  pubUc  notice 
aimouncing  the  preUmioary  permit 
determination,  and  explaindng  in 
writing,  in  the  public  record,  its  specific 
reasons  for  rejecting  the  FLM's 
dsmonsliation  of  advene  Impact  See 
proposed  SSS1.16e(p)fe)(iil), 
51.166(qU4)(U)  and  (ill),  and 
S2.21(p)(6)(Ui).  The  EPA  believes  that 
the  requirament  to  Indicate  in  the  public 
notice  that  the  FLM's  demonsttation  has 
been  rejected  will  give  the  public 
sufficient  notice  and  opportunity  to 
access  the  permitting  authority's  reasons 
for  not  being  satisfied  with  the  FLM's 
damonstration.  Such  scxess  will  aid  the 
public's  ability  to  comment 
meaningfully  at  any  public  hearing  that 
nuy  be  requested.  As  proposed,  the 
permitting  authority's  written 
explanation  must  address,  at  a 
m^iimum,  the  following  bcton: 

i.  Scientific/Technical  Basis.  The 
permitting  authority  must  <x>nsider  all 
relevant  data  and  analyses  submitted  by 
the  FIM  and  oSar  a  reasoned 
'explanation  for  its  disagreement  with 
such  data  and  the  resulting  analyses. 
See  propoaed  S$  51.166(pK6)(iii)(A)  and 
52.21(p)(6Kiil)(A). 

il.  Description  of  the  AQRV  and 
Adverse  Impact.  The  permitting 
authority  must  adtlrsss  the  FLM's 
findings  describing  the  adverse  impact 
being  demonstrated  for  each  affected 
AQRV,  by  explaining  any  conclusions  it 
reaches,  about  whether  the  projected 
impacts  of  the  source's  emissions  will 
have  an  adverse  impact  on  the  AQRV, 
that  are  inconsistent  with  the 
conclusions  reached  in  the 
demonstration  submitted  by  the  FLM. 
See  proposed  §§51.166(p)(8KiiiHB)  and 
52.21(p)(6)(ili}(B). 

ili.  Mitigative  Measures.  The 
permitting  authority  must  describe  any 
efforts  that  have  been  imdertaken  to 
mitigate  the  potential  impacts  of  a 
proposed  soun»  on  the  Federal  Class  1 
area  of  concern,  incluiling  any  estimated 
emissions  reductions,  and  the  effect  of 
such  reductions.  See  proposed 
i%  51.166(p)(6)(iii)(C)  and 
52.21(p)(6)(lU)(C). 

Finally,  the  EPA  is  proposing  to 
require  that,  for  any  permit  ultimately 
issued  to  a  source  determined  by  the 
FLM  to  have  an  adverse  impact  on 
AQRV,  the  permitting  authority  must 
address  any  additional  comments  or 
input  from  the  FLM  (intended  to 
substantiate  or  augment  its  initial 
demonstration)  that  may  be  submitted 
during  the  public  ctjmment  period.  See 
proposed  $$  Sl.ie6(p)(6)(iv)  and 
52.21lp)(6)(iv). 


3.  MitigaUng  an  Adverse  Impact  on 
AQRV 

a.  Background.  In  geaaral,  a  PSD 
permit  shall  not  be  issued  whan  tba 
amissions  from  a  proposed  facility 
would  have  an  adverse  impact  on  AQRV 
in  a  Fetieral  Class  I  area.  See  section 
ie5(dH2)(C)  of  the  Act!  This  specific 
prohibition  on  permit  issuance  applies 
when  the  FLM  of  a  Class  I  area 
demonstrates  to  the  satisfaction  of  the 
permitting  authority  that  emissions  from 
a  proposed  source  will  hsve  an  adverse 
impact  on  AQRV,  notwithstanding  that 
the  proposed  source  does  not  cause  or 
contribute  to  a  violation  of  a  Class  I 
increment.  See  section  165(d)(2)(C)(il)  of 
the  Act.  There  have  been  several 
instances  over  the  past  few  years  where, 
in  such  circumstantxs,  the  FLM  has 
submitted  a  demonstration  of  an  adverse 
impact  on  AQRV  in  a  Class  I  area.  In 
some  cases,  the  FLM's  <»mcems  have 
been  addressed  through  successful 
negotiations  between  the  FLM  and  the 
permit  applicant,  where  the  somce 
obtainad  either  emissions  reductions 
(ofbets)  from  an  existing  source,  or 
adopted  more  stringent  control 
measures,  or  (lid  some  combination  of 
both.^  In  other  instances,  similar 
demonstrations  of  an  adverse  Impact  on 
AQRV  have  been  the  subject  of 
contentious  administrative  litigation.*^ 

6.  General  Policy  for  Mitigating  Class 
I  Ana  Impacts.  The  CAAAC 
recommended  requiring  oSwts  for  any 
proposed  source  that  would  have  an 
adverse  impact  on  AQRV.  Specifically, 
the  Ci\AAC  recommended  tlial  where 
the  emission  offset  ratio  was  less  than 
1:1,  a  net  air  quality  benefit  analysis 
should  be  made  to  support  the  specific 
offset  ratio  proposed.  The  CAAAC 
recommended  that,  where  the  emission 
offset  ratio  is  greater  than  1:1,  a 
standardized  emission/ilistance 
adjustment  factor  for  offsets  cxiuld  be 
used  instead  of  demonstrating  that  a  net 
air  quality  benefit  results  from  the 
o&ets. 

While  the  EPA  agrees  with  the 
CAAAC's  overarching  concern  that  the 
EPA  provide  guidance  on  the 


••  Sm.  a.g..  UiMtnuh  Umlfd  Piittnenliip,  PSD 
Appeel  Noa.  91-Z  el  alia  Qanuary  21.  1092).  In 
itaititmde  the  propoaed  source  speed  to  mitigate 
its  impact  through  a  combination  of  reduced 
emiaaions  from  the  new  source  as  originaUy 
pitipoeed  and  emission  offseu  &otn  a  nearby 
existing  source,  reeuhing  in  an  oQiet  rvtio 
subataatially  gieeter  than  one-to-one.  Based  OD 
tbaae  changes,  the  FI.M  concluded  thai  the 
emiaaions  frtmi  the  proposed  source.  If  motTifiad. 
would  not  have  an  advetee  imped  on  tiie 
Sbenandoeh  ^iatiooal  Park.  Id.  at  5. 

**  See  Old  Dominion  Etectrie  Cboperathv.  PSD 
Appeal  No.  91-39  Qanuary  29.  10S2):  Hnilaoii 
PBmur  14— Sueno  V'isfo,  PSD  Appeel  Noe.  92-3. 92- 
4  a  aa-s  (Ooobei  5,  isai). 
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implementation  of  mitigating  offsets,  the 
EPA  declines  to  recommend  rigid  tests 
far  sssessing  the  adequacy  of  offsets. 
Rather,  the  EPA  proposes  that  general 
principles  already  established  under  the 
PSD  program  guide  the  implementation 
of  offsets.  In  addition,  the  EPA  is 
proptising  to  add  a  provision  to  the  PSD 
regulations  that  explicitly  provides  what 
EPA  has  previously  acknowledged — that 
sources  may  mitigate  an  adverse  Impact 
on  AQRV  in  order  to  obtain  a  PSD 
parmit.*'  See  proposed  SSS1.166(p)(7] 
and  52.21(p)(7). 

The  proposed  provision  specifies  that 
PSD  programs  shall  allow  for  mitigBtion 
by  a  proposed  souuce  and  specifically 
provides  that  the  permitting  authority 
may  issue  a  permit  for  a  proposed  major 
souTCS  or  major  modification  that  would 
otherwise  be  denied  a  permit  because  of 
an  advene  impact  on  AQRV,  if  the 
permitting  authority  determines,  in 

.  consultation  with  the  FIM,  that  the 
source  has  mitigated  the  adverse  impact 
on  AQRV.  The  EPA  believes  that  sound 
technical  evident^  shcndd  support  a 
demonstration  of  mitigation.  The 
demonstration  should  show  that  there 
will  be  no  net  adverse  impact  as  a  result 
of  the  proposed  source's  emissitms.  The 
proposed  provision  specifically 
acknowledges  offsets  as  a  mitigation 
option  where  the  owner  or  operator  of 
a  proposed  sounre  obtains  enforceable 
and  permanent  emissions  reductions  of 
sufficient  amotmt  and  in  such  locatitm 
that  the  redui:tions  will  offset  the 
change  in  air  (juality  in  the  Federal 
Class  I  area  that  would  have  resulted 
from  the  proposed  source.  See  proposed 
SS  51.186(pM7)  and  52.21(p)(7):  The 
quantitative  amount  of  the  offsetting 
emissioDS  should,  therefore,  be  shown 
to  be  sufficient  to  in  fact  mitigate  the 
adverse  impact  on  AQRV  that  would 
otherwise  be  caused  by  the  proposed 
emissions  increase.  This  will  involve 
consideration  of  the  ItxaUon  of  the 
offsetting  source  relative  to  the  Class  I 
area,  as  well  as  the  meteorological  and 
topographical  conditions  which  affect 
dispenion  of  the  offaelting  emissions. 

Another  possible  consideration  in 
evaluating  whether  any  potential 
emission  reductions  identified  at 
existing  sources  can  be  used  to  mitigate 
the  adverse  impact  on  any  AQRV  is 
whether  the  reductions  are  alrsady 
required  by  some  other  Act-mandated 
pn^gram.  in  nonattainment  areas, 
section  173(c)(2)  of  the  Act  plainly 

.    prohibits  emission  reductions  otherwise 
required  imder  the  Act  from  being 


credited  as  offsets  for  new  source  review 
puiposes." 

Unlike  the  nonattainment  NSR 
program,  offsets  under  the  PSD  program 
are  not  expressly  addressed  by  the  Act. 
The  EPA  is  interested  in  the  public's 
views  about  the  crediting  of  thcwe 
emission  reductions  already  required  for 
other  purposes  as  of&ets  for  mitigating 
a  proposed  source's  adverse  impact  on 
an  AQRV. 

As  an  alternative  to  emissions  offsets, 
a  more  stringent  emission  limitation 
than  the  limitation  that  would  otherwise 
be  requited  by  BACT  may  be  established 
to  mitigate  an  adverse  impact  on  an 
AQRV  in  a  Federal  Class  I  area. 
Depending  upon  the  remaining 
emissions  released  and  the  aensitivity  of 
the  AQRV  of  a  Class  I  area,  an  emissions 
limitation  that  would  otherwise  be 
required  by  BACT,  if  an  adverse  impact 
on  an  AQRV  was  not  considered,  may 
be  inadequate  to  entirely  mitigate  the 
adverse  impact  Thus,  emission  offsets, 
a  stricter  emission  limitation,  or  some 
combination  of  both,  may  be 
appropriate  to  mitigate  an  adverse 
impact  on  an  AQRV. 

'The  EPA  believes  that  measures  such 
as  emission  offsets  from  existing  sources 
represent  a  reasonable  approach  which 
enables  the  mitigstion  of  an  adverse 
impact  on  an  AQRV.  Tlie  EPA's 
mitigation  policy  provides  needed 
Dexitjility  to  the  PSD  permitting  process 
by  allowing  a  new  major  source  or  major 
modification  that  mitigates  an  adverse 
impact  on  AQRV  to  receive  a 
construction  permit,  even  though  its 
proposed  emissions  increaae  is 
otherwise  demonstrated  by  the  FLM. 
and  concurred  with  by  the  permitting 
authority,  to  have  an  adverse  impact  on 
AQRV.  'The  adoption  of  this  policy  is 
also  intended  to  promote  dispatch  in  the 
PSD  permit  process  by  providing  a 
claarty  available  elective  recourse 
enabling  applicants  to  avoid  pottmtially 
contentious  and  protracted  permitting 
disputes  where  the  FLM  demonstrates 
an  adverse  impact  on  AQRV  and  the 
applicant  wishes  to  mitigate  its 
demonstrated  impatrts  prior  to  a  formal 
GoncurTence  with  the  demonstration  by 
the  permitting  authority. 

c.  Post-conetniction  Monitoring.  The 
CAAAC  recommendations  addrrcsing 
mitigation  of  an  adverse  impact  on 
AQRV  included  consideration  of  post- 
construction  monitoring  for  Class  1 
areas.  Post-construction  monitoting 
alone  would  not  directiy  mitigate  an 
adverse  impact  on  AQRV.  However. 


such  monitoring  may  provide  critical 
information  about  a  souicse's  Impact  on 
a  Class  1  area. 

The  EPA  is  proposing  to  amend  its 
PSD  regulations  to  clarify  thst  post- 
construction  ambient  monitoring  msy 
be  required  for  the  purpose  of 
determining  the  effect  emissions  frotn  a 
facility  may  have,  or  are  having,  on 
AQRV  in  a  Federal  Class  I  srea.  Tha 
existing  PSD  regulations  at 
$$  51.166(m)(2)  and  52.21(m)(2) 
currently  require  the  owner  or  operator 
of  a  new  major  source  or  major 
modification  to  conduct  such  post- 
construction  ambient  monitoring,  as  tha 
permitting  suthority  determines  to  be 
necessary,  to  determine  the  effect 
emissions  msy  have,  or  are  having,  on 
air  quahty  in  any  area.  However,  the 
current  EPA  regulatioiui  do  not  specify 
that  such  ambient  monitoring  may 
include  the  monitoring  of  air  quality- 
related  impacts  in  FedenI  Class  I  areas. 
The  EPA  is,  tharefora,  proposing  to 
smend  the  PSD  regulations  to 
specifically  state  that  poet-conatruclioo 
ambient  monitoring  may  be  rsquirod  in 
Class  I  areas.  See  propoaed  amendatory 
language  for  $S  5l.ie6(m)(2)  and 
S2.21(m)(2).  The  EPA  requests 
comments  on  this  proposed  regulatory 
change. 

4.  Class  I  Significant  Impact  Levels 

Some  members  of  the  NSR  Reform 
Subcommittee  recommendad  that  the 
EPA  provide  criteria  indicating  the 
cdrtnimstanoes  in  whi(±  a  proposed 
source's  projected  contribution  to 
ambient  txmcantrations  in  a  Class  I  area 
may  be  considered  de  minimis  iar 
certain  planning  requirements.  These 
members  reconimandsd  that  the  EPA 
identify  a  level  of  contribution  (ambient 
concentration)  that  is  de  minimis,  or 
insignificant,  so  that  a  proposed  source 
having  a  contribution  less  than  that 
concentration  wUI  know  with  c»rtainty 
that  it  will  not  be  subject  to  the  full 
requirements  for  an  increment  analysis 
in  Class  I  areas.  The  EPA  believes  that 
it  is  reasonable  to  extend  the  use  of 
significant  impact  levels  to  the  Class  I 
increments.  Levels  of  significant  impact 
are  currentiy  used  as  a  matter  of  policy 
in  the  PSD  program  for  determining 
whether  a  proposed  source  may  be 
excluded  fiom  certain  requirements 
(e.g.,  significant  emissions  rates,  and 
significant  monitoring  concentrations}.^ 


••  See  MilUtrade  at  p.  7-«.  aJ. 


at  Iticidenul  emiseion  redtictioas  not  otherwise 
tetjuired  t>y  the  Act  ere  to  be  creditable  under 
section  173tcl(2)  of  the  Act.  Sea  also  S7  FR  13SS3 
(April  16.  1992)  (guidance  on  creditable  teductiaoa 
under  the  nofienaiiimaot  NSR  pcocteinj. 


•■  For  example,  uatler  tha  PSO  lagulatioaa.  a 
comprehenaive  pieconatructioo  review  must  be 
conducted  lor  eech  legulatad  polhitant  the!  a 
ptoposed  n»i<x  source  or  maior  modifi^tion  will 
have  the  PTE  in  "significant"  amouau.  aa  daflned  , 
in  exiatlng  aection  51.ias(b)(23Kil  and 
S1.21(bK23XI).  Under  e>i«in|  aactioo  Sl.ltaOXSJ 
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Sea,  also,  ducusuon  in  lacticn  IV.C5.a. 
of  this  preamble,  iiililiimiim  tha 
proposed  codification  of  aipiiiicant 
impact  lereU  for  NAAQS  and  Clais  II 
and  m  incieinenti. 

AdmtnlatwtiVB  agencies  may  axonpt 
"ttuly  da  minimis"  situations  from  a 
statutory  command  "wfam  the  burdens 
of  regulatiaa  yield  a  gain  of  trivial  or  no 
value."  "  Accodingly,  the  Q>A  is 
proposing  to  add  significant  impact 
levels  for  Oasa  I  inciemants  to  both  seta 
of  PSD  regulatlona.  Sea  propoaed 
SS  51.16(l(b)(23)(v)  and  52.21(b)(23)(v). 
The  propoaed  significant  impact  levels 
would  apply  to  the  existing  Class  I 
inoements  for  PM-10,  SOi,  and  NO}  in 
the  PSD  regulations.  Tlie  significant 
impact  levels  would  be  used  to 
determine  whether  a  new  mafor  source 
or  major  modification,  due  to  the 
predicted  ambient  concsntiation  from 
its  own  wmisaions,  would  be  requited  to 
conduct  a  comprehensive  Class  I 
increment  analysis  for  a  given  pollittant 


A  de  minimis  impact  raaultiiig  bom  the 
emissions  from  a  proposed  source 
would  serve  as  the  buis  for  a 
determination  that  such  emissions  will 
not  contribute  to  a  violation  of  the 
applicable  Class  I  Increments. 

The  propoaed  significant  impact 
levels  for  Class  I  increments  were 
derived  by  taking  four  percent  of  the 
concentration  defined  for  the  existing 
Class  I  increment  for  each  applicable 
pollutant  and  averaging  period.  The 
Q^A  believes  that  where  a  proposed 
source  contributes  less  than  four  percent 
to  the  Class  I  incroment,  concentrations 
are  sufficiently  low  so  as  not  to  warrant 
a  costly  and  detailed  analysis  of  the 
combined  affects  of  tha  proposed  source 
and  all  other  increment-constmiing 
emissions.  The  EPA  previously  used  a 
similar  rationale  to  establish  the 
significant  amissions  rates  for  PSD 
applicability  purposes,  concluding  in 
part  that  emissions  rates  which  resulted 
in  ambient  impacts  less  than  four 


petcaot  of  the  24-hotir  standards  for 
particulate  matter  and  SO:  were 
sufBdenlly  smell  so  aa  to  be  considered 
da  minimis.^ 

It  should  be  noted  that,  while  the 
FLM  representing  the  National  Park 
Service  and  the  U.S.  Pish  and  Wildiifs 
Service  agree  that  the  general  use  of 
significant  impact  levels  for  Class  I 
increments  may  be  appropriate,  they 
have  indicated  that  such  levels  should 
be  adeqiutely  conservative.  These  FLM 
have,  in  bet,  recommended  significant 
impact  levels  that  are  more  reatrictive 
than  those  being  proposed  today  by 
EPA.  Their  recommended  levels  were 
developed  using  the  ratios  derived  frtun 
a  comparison  of  existing  significant 
impact  levels — used  by  EPA  for  NAAQS 
and  Class  n  increment  analyses — and 
the  respective  NAAQS.  For  comparative 
purposes  the  significant  impact  levels 
being  proposed  today  by  EPA  and  the 
levels  recommended  by  tha  FLM  are 
shown  below. 
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The  EPA  wishes  to  emphasize  that  the 
specific  significant  impact  levels  that  it 
is  proposing  today  for  the  Class  I 
increments  are  not  intended  to  serve  as 
thresholds  for  determining  the  need  for 
an  AC^tV  analysis  or  whether  an 
adverse  impact  on  AQRV  will  occur.  An 
adverse  impact  on  AQRV  in  a  Class  I 
area  depends  upon  the  sensitivity  of  the 
particular  AQRV  and  involves  an 
assessment  of  potential  barm.  An 
smbient  pollutant  concentration  that  is 
deemed  to  be  of  relatively  insignificant 
consequence  for  purposes  of  increment 
consumption  should  not  automatically 
be  considered  inconsequential  relative 
to  the  inherently  foct-specific 
demonstration  upon  which  an  adverse 
impact  on  AQRV  is  to  be  based.  Thus, 
a  notice  may  be  filed  (as  described  in 
section  IV.Cl.c  of  this  preamble) 
alleging  that  a  proposed  source's 
amissions  may  cause  or  contribute  to  a 
change  in  the  air  quality  in  a  Federal 
Class  I  area  and  identifying  the  potential 
adverse  impact  of  such  change.  The  fact 
that  such  source's  predicted  ambient 


s  S2.21(iXB).  tlM  peimiltliif  inlliwily 
amf  aumpt  a  ptnpiwrt  lOUfcB  faxxn  having  to 
indiuls  iinhtoiil  aMaitoriiia  data  in  its  panait 
appikation  far  a  parHcular  pollutant  U  tlia 


impact  is  less  than  the  applicable 
significant  impact  level  for  Class  I 
increments  would  neither  relieve  the 
applicant  from  having  to  complete  an 
analysis  of  impacts  on  AQRV  nor 
automatically  allow  the  permitting 
authority  to  reject  the  FLM's 
demonstration  of  adverse  impact  on 
AQRV.  The  EPA  requests  comments  on 
its  proposal  to  establish  significant 
impact  levels  for  Class  1  increments  in 
general,  and  the  propoaed  levels  in 
particular. 

The  EPA  is  declining  to  propose 
specific  significance  levels  for 
determining  whether  the  emissions  from 
a  proposed  source  may  have  an  adverse 
impact  on  AQRV.  The  FLM  is 
spedficalty  entrusted  by  the  Act  with 
protecting  AQRV  and  the  dedsion  to 
establish  any  appropriate  significanca 
levels  for  AQRV  should  be  made 
primarily  by  the  FLM.  Conceptually,, 
such  significance  levels  would  repreaent 
ambient  air  pollutant  concentrations  or 
depoaition  rates  below  which  only  de 
minimis  effects  on  AQRV  will  occur. 


applicant'!  air  quality  Impact  far  aucb  pollutant  1* 
laM  than  tha  "ilgninram"  mcantntiOD  praotrlbad 
in  tha  ragulation*. 
"  Mabama  fVnnr  Co.V  CoUil.  S3e  F  Jd  313, 

aao-Bi  (D.a  Or.  ibtsl 


Accordingly,  emissions  increases  not 
resulting  in  ambient  concentrations  or 
deposition  rates  exceeding  the 
prescribed  significance  levels  would 
therefore  be  excluded  from  a  review  of 
AQRV  impacts. 

The  EPA  generally  recognixea  the 
administrative  banaftia  of  categorically 
eliminating  certain  pollutant-emitting 
activitiaa  fitnn  teguUtory  review  and 
has  employed  significance  levels  in 
other  contexts  in  the  NSR  program, 
including  the  significance  levels 
propoaed  above  for  Class  I  increments. 
However,  there  are  many  obstacles  to 
formulating  reasonable  significance 
levels  in  the  AQRV  context.  For 
example,  there  are  numerous  AQRV  and 
there  is  a  wide  variance  in  sensitivity  to 
emissions  intaeeses  for  particular 
AQRV. 

The  FLM  have  been  working  with 
other  air  pollution  efiects  scientists  to 
develop  Usts  of  sensitive  resources  (e.g., 
spedes  of  plants  and  invertebrates,  arid 
particular  streams  md  lalus)  and 
sensitivity  thresholds  that  could  help 
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eatabliah  significant  impact  levels  for 
individual  AQRV  in  the  future. 
However,  many  studies  conducted  to 
date  have  not  yielded  the  infoimatlraj 
needed  to  establish  a  critical  threshold 
level  bom  which  a  significanca  level 
could  be  derived.  The  EPA  encourages 
the  FLM  to  continue  pursuing  research 
on  AQRV  effects,  and  anticipates  an 
evolving  process  by  which  research  and 
information  may  eventually  support  the 
establishment  of  site  specific 
significance  levels  for  individual  AC^V. 
Any  sipiifinant  impact  levels  for  AQRV 
may  necessarily  be  site  specific  since 
eaoi  AQRV  and  its  associated  critical 
pollutant  IfutHinga  may  be  different  from 
<Hie  area  to  another  and  even  within 
individual  Federal  Class  I  areas.  In  any 
event,  EPA  encourages  the 
establishment  of  an  electronic  database 
about  Class  I  area  resources,  described 
elsewhere  in  this  preamble,  that  will 
make  information  about  available 
research  on  AQRV  effects  more 
accessible. 

The  EPA  requests  public  comment  on 
the  issue  of  significance  levels  for 
AQRV.  In  particular,  EPA  is  interested 
in  suggestions  regarding  alternative 
approaches  that  promote  regulatory 
certainty  by  excluding  from 
consideration  proposed  sources  that 
have  truly  de  miniiniR  impacts  on  Class 
I  resources  while  still  ensuring  that 
AQRV  are  adequately  protected  in  the 
PSD  permitting  process.  Commenten 
should  fully  consider  the  legal 
standards  that  govern  the  establishment 
of  de  minimis  regulatory  exemptions. 
See  e.g.,  Aiabama  Power  Co.  v.  Coetle, 
836  F.  2d  323,  360-61  (D.C  Cir.  1979). 

S.  Clarification  of  Miscallaneoiu  Issues 

The  liiscussion  which  follows 
addresses  several  relatively  discrete 
issues.  The  EPA  is  clarifying  currant 
policy  in  areas  where  there  is  potential 
for  significant  confusion  or  imcertainty 
and,  in  some  instances,  is  proposing 
confonning  changes  to  the 
implementing  regulations.  The  EPA  is 
also  proposing  changes  that  higely 
codify  existing  policy. 

a.  Significant  Impact  Lev^sfor 
WAAQS  and  Class  U  and  W  Increments. 
The  EPA  is  proposing  several  changes  to 
the  PSD  regulations  at  both  SS  51.166 
.  and  52.21  to  make  the  rules  consistent 
with  current  practice.  First,  the  EPA  is 
proposing  to  revise  the  provisions  of 
existing  §§S1.166(k)  and  52.21(k)  to 
clarify  that  a  source's  own  emissions 
must  make  a  "significant  contribution" 
to  a  violation  of  any  NAAQS  or  PSD 
Class  D  or  in  increment  before  that 
source  would  be  denied  a  PSD  permit. 
See  proposed  amendatory  language  for 
SS  Sl.ieaOc)  and  52.21(k).  Second,  the 


EPA  is  propoaing  to  Inooiporata  into  the 
PSD  regulatiana  the  significant  tmpafTt 
levels  cunently  sat  forth  at 
S  51.185(b)U>~which  are  being  used  to 
determine  wheflier  moior  new  source  at  - 
major  modificatim  contributes  to  a 
violation  of  a  NAAQS— ao  that  they  may 
be  directly  applied  to  the  "ligaificant 
coDtiibutioB"  test  in  tha  PSD 
regulations.  See  propoaed 
$S  S1.166(b)(23)(iv)  and  S2.21(b)(23)(iv). 
The  EPA  has  long  interpreted  the 
"significant  contribution"  test  set  forth 
in  existing  $  51.165(b)(2)  to  apply  to 
PSD  sources,  as  weU,  since  the 
provision  applies  to  major  new  sources 
and  major  modifications  located  in 
attainment  and  unclassifiable  areas. 

Finally,  the  EPA  is  proposing  to  add 
significant  impact  levels  for  the  Class  11 
and  Class  01  increments.  See  proposed 
§S  5M66(bHZ3)(v)  and  S2.21(b)(23)(v). 
The  proposed  levels  are  the  same  as 
those  levels  at  existing  §  51.185(bM2), 
which  define  a  signifiomt  contributian 
to  a  violation  of  the  NAAQS,  and  simply 
codify  current  EPA  policy  which  allows 
the  significant  impact  levels  from 
$  51.165(b)(2)  to  be  directly  applied  to 
the  PSD  program  to  determine  a 
significant  contribution  to  either  the 
NAA^  or  PSD  increments.  The  EPA 
requests  comment  on  the  need  to 
include  these  significant  impact  levels 
in  the  PSD  regulatiims  and  the  need  for 
significant  impact  levels  for  Class  n  and 
Class  m  increments.  Furthennore,  the 
EPA  requests  comment  on  the  proposed 
significant  impact  levels  for  the  Class  n 
and  Class  m  increments,  specifically 
whether  they  should  be  lower  than  the 
levels  used  for  NAAQS  compliance. 

6.  Analysis  of  Impacts  on  Federal 
Class  II  Areas.  This  proposal  also 
clarifies  the  requirement  Sea  the 
"additional  impact  analysis"  imder 
S  51.166  and  52.21.  In  addition  to  the 
central  requirements  that  each  PSD 
source  must  demonstrate  that  its 
allowable  Mnissions  will  not  cause  or 
contribute  to  a  violation  of  any  NAAQS 
or  PSD  increment,  each  such  souirce  is 
generally  required  to  prepare  further 
analysaa  for  the  pollutants  that  it  will 
emiL  Such  "additional  impact  analysis" 
is  cxmsistent  with  the  statutory 
provisions  under  section  165(e)(3)(B)  of 
the  Act,  and  includes  an  assessment  of 
the  impairment  of  visibility,  soils,  and 
vegetation  vrithin  the  proposed  source's 
impact  area,  including  Federal  Class  I 
and  n  areas.  See  proposed  amendatory 
language  for  $$  51.166(o)(l)  and 
52.21(o)(l).  In  addition,  the  EPA  is 
proposing  more  specific  provisions  for 
Federal  Class  1  areas  that  require  similar 
analysis  where  a  FLM  alleges  that  an 
adverse  impact  on  AQRV  may  occur  in 
Federal  Class  I  area  lands  located 


beyond  tha  area  normally  considerad  to 
be  within  the  proposed  aouioa'a  impact 
area.  Sea  proposed 
SS51.18e(p)(2Ki)(AK2)aB«l 
5Z.21(pN2)(iXA)(^.  and  lateted 
diacusaion  in  aactisn  IV.C1.C.  of  this 
preamble. 

Tha  FLM  have  exprasasd  ccnoam  that 
the  existing  provisiona,  see,  e.g.,        " 
existing  $  51.ie«(oXl).  whidi  enable  tha 
applicant  to  exclude  from  aitalysis  any 
impact  on  vegetation  "having  no 
significant  commercial  or  reaeational 
vdue,"  could  exclude  the  analysis  of 
certain  vegetation  with  ecological 
significance  in  the  lands  imder  their 
jurisdiction,  i.e..  Federal  Class  1  and  n 
areas.  The  EPA  is  proposing  a  change  in 
the  existing  provisions  so  that 
applicants  may  not  presume  that  aoils 
and  vegetation  in  Federal  C^lass  I  and  II 
areas  are  of  no  significant  commerdal  or 
recreational  value,  exc»pt  when  the 
FLM  indicates  that  such  analysis  is  not 
needed.  See  proposed  amendatory 
language  for  $$  51.166(o)(l)  and 
52.21(o)(l). 

c.  Clarification  of  PSD  Reqairements 
Applicable  to  Son-Federal  Lands 
Redesignated  as  Class  I  Areas. 
Individual  CAAAC  membera  and  Tribal 
representatives  have  asked  the  EPA  to 
provide  guidance  on  the  PSD  provisions 
that  apply  to  "non-Federal"  reservation 
lands  that  are  redesignated  as  Class  I 
areas.''  In  particular,  guidance  has  been 
requested  concerning  whether  AQRV 
may  be  established  for  such  lands  and 
how  these  values  are  to  be  protected 
under  the  PSD  program.  The  discussion 
below  is  intended  to  darify  the  EPA's 
views  on  these  issues  and  to  describe 
the  accompanying,  largely  technical, 
regulatory  revisions  that  the  EPA  is 
today  proposing.  The  polides  describad 
in  the  following  discussion  would  alao 
apply  to  non-Federal  State  lands 
redeaiBnated  aa  Class  I  areas. 

(1)  nadasignation  of  Class  I  Areas. 
Section  164(c)  of  the  Act  gives  federally- 
recognized  Indian  Tribes'^  broad 
authority  to  request  redesignatioo  of 
lands  within  the  exterior  boundaries  of 


n  Laodc  within  reservation  boimdariai  may  ba 
Federal  lands  under  Federal  Indian  law  and  may  or 
may  not  be  "Federal  lands"  within  the  spedflc 
maaning  of  the  PSD  program.  "Federal  Isnds" 
under  the  PSD  program  include:  national 
wUdemess  areas,  national  memorial  parks,  national 
pailu.  oatioosl  moDuments,  national  reservm. 
aatidnal  seashores  and  other  similar  oatiooa]  putitic 
land  anas.  See,  e.g..  sections  160(2],  ISZia)  and 
ie4(dl  at  the  Act  The  term  "noo-Federar  ia  uaad 
bare  to  refer  to  State  lands  or  lands  within  tlie 
boundaries  of  ao  Indian  reservation  that  are  not 
Federal  lands  within  the  nieaning  of  the  Act's  f^SD 
pragram. 

'1  See  aaction  3021r}  of  the  Act.  Tha  Depanment 
of  the  interior  pariodicaliy  pubUabas  a  list  of  Ttibaa 
ofBlially  noyalsad  by  tba  Fadanl  a 

Sw  SS  FR  S43e<  (Oct.  21,  taas). 
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Savaal  Indian  lUbn  line  iltMdy  had 
hada  wiUrin  i— imticiii  boaadariea 
mdiaigDalad  a*  Cla«(  I  ataaa.  Hm  EPA 
haa  approvad  radaalgiaHnn  of  tha 
Nanbara  Owyenoa  Indian  RaaarvaUon. 
tha  Flathaad  Indian  Itaaarvation.  the 
Pot  Pack  Indian  Raanvatian  and  tlM 
Sankana  IndiaD  Raaarvatiaa  on  tha  baaia 
oftlibal  nqiMla.  Saa40  C31t  S2.13«2(c) 
and  52.1497.  Stataa  alao  haTe  broad 
authority  under  section  104(a)  to  tequeat 
redaaifnatioD  of  lands  as  Claaa  I  areas. 
To  data,  tha  EPA  haa  not  lacaived  (udi 
a  Slate  PSD  ndaaimatioa  laquaat 

(2)  Statue  of  AQKV  FMtadkin  for 
NoB-Padanl  Landa  RadaalyiBlad  aa 
Claaa  I  Araaa.  Any  State  or  fadanlly- 
laoognind  TMba  may  aatahUak  AQPIV 
fia  non-Fedaol  lands  witUn  iU 
(udsdictiaa  which  have  baan 
-ledaalgpatad  aa  Claaa  I  aiuaa  Tha 
marhanlam  ideotlflad  in  tha  Act.  by 
which  a  State  or  Tribe  may  aaak  ' 
pratactioa  of  such  AQRV  when  a 
propoaed  or  modified  ma)(ir  aouna  in 
another  jurisdiction  will  afiact  any 
AQRV  whidi  have  been  eatabliahad.  is 
contained  in  section  164(e)  of  the  Ad. 
See  also  %  S2.21(t).  Section  ie4(e)  of  the 
Act  is  a  special  dispute  leeolutiao 
proviaiaD  involving  lntarvantion  by  the 
EPA  Adminlstiator.  If  the  goveming 
body  of  an  afiiacted  Indian  Tribe  or 
Govamor  of  an  aSscted  Stats  detenninea 
that  a  propoaed  PSD  source  "will  canae 
or  coDMbate  to  rcumulativa  change  in 
air  quality  in  excess  of  that  allowed  in 
this  part  (i.e.,  part  C,  title  I  of  the  Act, 
nontaining  the  PSD  program]"  the  Tribe 
or  State  may  request  that  the 
Administrator  enter  into  n^otiations 
with  the  parties  involved  to  taaolve  the 
dispute-'^  If  requested  by  the  Tribe  or 
State,  the  Administratar  must  make  a 
racommendation  "to  resolve  the  dispute 
and  protect  the  air  quality  related  vahiea 
of  the  lands  involved."  See  section 
164(e)  of  tha  Act 

The  EPA  prt^KMsa  to  Intarpret  theae 
provisions  to  direct  EPA  intervention,  at 
the  request  of  a  State  or  Tribe.  %vfaen  a 
State  or  Tribe  determines  that  a 
pnqmsed  source  will  cause  or 
contribute  to  a  violatiao  of  a  NAAQS  or 
PSD  increment  or  will  hum  AQRV 
established  by  a  State  or  Tribe.  In 
acooidance  with  section  ie4(e).  the  PSD 
ptovisiana  prohibit  "changes  in  air 
quality"  that  exceed  these  tequiionents. 
See  propoaed  $  51.166(t)  and  exi^ng 
$  52.21(t).  Further,  as  to  AC^V,  t&ir 
protection  is  a  stated  puipoee  of  the 
EPA's  involvement  in  the  dispute—" 


'•SMiao  lS4b|  •!»  ^OTidM  tbM  •  Sum  <x 
IMs  mqrraqiMH  n>A  u  oMc  iuo  DafoUaliim  la 
iwoh*  tBUrjuriadidiolwl  diipulM  about  PSO  idz 
qualityr 


the  Adminiatntor  shall  make  a 
wwnmwaiidtlnn  to  raaohre  tha  dispute 
and  pntaci  the  AQ|tV  erf  tha  la>ds 
invoWad."  See  sacUon  ie4(e)  of  tha 
Act'*  Acoonlingly.  AQfCV  may  be 
idaotifiad  by  Stataa  and  Tribes  for 
redaalgnatad  non-Federal  Class  I  areas 
and  tlnaa  anas  may  be  protected  by  a 
State's  or  Tribe's  request  for  tha  EPA  to 
rasolve  an  intaigovmiimnntal  diqnita 
over  a  propoeed  PSD  facility  pumMnt  to 
section  164(e).  The  EPA 
comments  en  its  proposed 
intarpt«Cati(m  of  UM  circumstancaa  that 
authotiaa  a  State  or  TWbe  to  involve  the 
EPA  in  naohring  intarjnrisdlctianal 
pannittlng  dispulaa  pursuant  to  aactian 
164(e). 

Iba  EPA.  in  the  praoading  discuaaion. 
is  drawing  a  key  distinotinnbetwem  the 
authority  baalowad  aolely  on  FLM 
under  aactinn  U5(d)  of  the  Act  to 
protect  tha  AC^tV  of  Federal  Claaa  I 
araaa  and  the  authority  States  and .  - 
Tribaa  have  under  section  164(a)  to 
protact  tha  AQRV  of  non-Federal  lands 
through  tha  dispute  resolution 
mechanism.  The  EPA  intends  to  claariy 
distinguish  between  provisions  that 
apply  to  die  psolection  of  AC^V  of  noo- 
Fadoal  daas  I  areas  and  the  provisions 
that  apply  to  FLM  under  paiagraph  (p) 
of  tha  existing  and  propoaed  PSD 
regulations  in  part*  51  and  52  by 
propoainga  dafiniUea  for  "Federal 
Claaa  I  areas."  The  EPA  piopoaes  to 
'  ~       'Federal  Claaa  I  areas"  as  those 
ownad  by  the  United  States  and 
aithar  (1)  riwaignated  by  Congress  as 
mandatory  Claas  I  areas,  unable  to  be 
tedeaiyiated,  pursuant  to  section  162(a) 
of  the  Act.  or  (2)  iedeai|nated  as  Class 
I  pursuant  to  paragraph  (g)  of  the 
existing  PSD  reguktions.  See  propoeed 
SS51.16e(bXS8)  and  52.21  (b)(39). 

The  existing  part  52  PSD  regulatians 
■heady  contain  a  diapute  reeohition 
provision  baaed  on  section  164(e)  of  tha 
Act.  However,  the  existing  provision  at 
i  52.21(t)  of  the  PSD  regulations 
requires  that,  when  the  parties  involved 
in  a  dispute  do  not  reach  agreement,  the 
Administrator's  determination  (or  the 
results  of  agreements  reached  through 
some  other  means)  is  to  become  part  of 
the  applicable  "State  implementation 
plan."  To  avoid  confusion,  the  EPA  is 
proposing  to  reviae  the  language  to 
conform  with  the  statutory  language, 
which  refcn  instead  to  the  "applirable 
plan. "  The  EPA  believes  that  tha  mora 
general  refaraocs  to  the  "applicable 
plan"  used  in  the  statutory  Unguage 
will  avoid  potential  confusion  because, 
in  disputes  involving  a  State  and  an 
Indian  Tribe,  the  Administrator's 


"  NouabollMttedliimlaiMolMlan 
pioTlciacM  m  not  Unllid  ID  cUm  1  anw. 


determination  ahovld  be  made  part  of 
tha  applicable  State  Implamantatiaa 
plan  or  Padaral  implementation  plan, 
wfalcfaevar  is  aponmriats  for  dia  aSactad 
State,  or  the  appUcabla  Tribal 
implamantation  plan  or  Federal 
implamentation  plan,  whichever  la 
appropriate  for  the  afiected  Indian 
Tribe.  Tharafara,  the  EPA  is  propoaing 
to  amend  the  existing  regulatory 
provision  by  ''*'"«g'"g  the  words  "State 
Implamentation  plan"  to  read 
"applicabla  plan"  cooaislant  with  the 
language  in  the  Act  Sea  propoaed 
amendatory  language  for  S  52.21(t). 

Tha  same  wording  problem  is  faimd 
In  aodadng  $S  51.16a(g)  and  S2.21(g), 
concerning  area  tedeaignation  propoaed 
by  Sutes  or  Indian  Tribes,  bx  that 
particular  case,  the  regulatory 
provisians  provide  that  the 
redasignatian  is  subfect  to  appnival  aa  a 
revisim  to  the  "applicable  SUte 
implementation  plan."  Accordingly,  for 
the  same  reasons,  the  EPA  is  proposing 
clarifying  reviaiona  to  SS  51.166(g)  and 
S2.21(g)  by  rJimglng  "applicable  State 
implamentation  plan"  to  reed 
"applicable  plan."  See  proposed 
amendatory  language  lor  $§  51.166(g)(1) 
and  52.21(g)(1).  The  propoeed  addition 
of  the  dispute  raaohition  provision  in 
the  part  51  PSD  tegulationa  %viU 
similarly  use  the  statutory  language,  the 
"applicable  plan."  See  propoeed 
SS1.16e(t). 

The  EPA  is  also  propoaing  to  revise 
superseded  definitions  of  "Indian 
Raaervaticn"  in  existing  SS  51.166(b)(27) 
and  52.21(b)(27).  Tha  1990 
Amentlments  to  the  Act  added  several 
provisions  relating  to  the  authority  of 
Indian  Tribes  to  administer  Act 
programs  in  tha  same  manner  as  Stales. 
See  sections  301(d)  and  110(o)  of  the 
Act.  Section  110(o]  provides  that 
implementation  plans  for  Tribes  are  to 
be  eSective  "within  the  exterior 
bouniiariee  of  the  reservation, 
notwithstaniling  the  issuance  of  any 
patent  and  including  rights-of-way 
running  through  the  reservation."  On 
August  25, 1994,  the  EPA  published 
proposed  rules  implementing  the 
general  Act  Tribal  authority  added  in 
the  1990  amendments  and  proposed  to 
define  reservation  under  those  rules  as 
"all  land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdictim  of  the 
United  States  Governmant. 
notwithstanding  the  iasuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reservatioD."  See 
59  FR  43956  at  43980  (proposed  40  CFR 
49.2).  In  the  accompanying  preamble, 
the  EPA  explained: 

Based  on  taoant  Supreme  Court  case  law, 
EPA  lias  ooDstTusd  tbe  tarm  'nservatioo'  Id 
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tncorponta  trust  land  thst  has  been  validly 
sat  apart  ibr  use  by  a  Tribs,  svan  tlwiwh  that 
land  naa  not  baea  fannally  designatetfis  s 
■nservalion.' Sea  86  FR  at  64,881  (Decl2. 
IBOl):  see  alao  Oklahoma  Tax  Commistfon  v. 
Often  Sand  Pobnmlonii  Indian  Triba  of 
CMahama.  Ill  &Q.  90S,  MO  (1S81).  Tba 
EPA  will  be  niidsd  by  relevant  case  law  in 
Inlaipietingttieioopaof  "rasarvatioo'  undor 
the  Act 

See  59  FR  at  43.960.  Accordingfy,  tha 
EPA  adopts  thia  interpretation  of 
teaervaUon  for  the  PSi)  program  and 
propoees  to  make  conforming  changes  to 
the  definition  of  "Indian  Reservation." 
See  prop<Med  $$  S1.166(b](27)  and 
52.21(b)(27). 

6.  InfonnaUon  Clearinghouae  (Federal 
Class  1  areas) 

The  CAAAC  recommended  that  the 
EPA  establish  a  clearinghouse  of 
infixmaUon  about  Federal  Class  I  areas. 
The  EPA  has  been  working  on  a 
cleaiingbouse  project  that  was  originally 
planned  to  be  incorporated  into  the 
EPA's  public  NSR  BB  which  is  hosted 
by  the  OAQPS  TTN.'»  The  advent  of  the 
"InternetO"  system  and  new  budgetary 
constraints  are  causing  EPA  to  consider 
new  strategies  for  transferring 
information.  Nevertheless,  the  EPA 
plans  to  address  the  CAAAC's 
recommendations  in  two  respects. 

First,  consistent  with  the  proposed 
requirement  to  improve  permitting 
suthority  and  FLM  coordination, 
described  in  section  IV.C.2.,  above,  the 
EPA  is  planning  to  create  a  publicly 
accessible,  electronic  bulletin  board  for 
posting  notice  of  major  NSR  permit 
applications  by  permitting  authorities 
and/or  permit  applicants.  On  this 
bulletin  board  will  be  logged  very  basic 
source  information,  such  as  the  name 
and  type  of  source,  s  brief  description 
of  its  location  in  terms  of  the  Stats  and 
coimty  in  which  it  will  construct  and 
operate  (including  UTM  coordinates), 
the  distance  between  the  proposed 
source  and  all  Federal  Class  I  aieas 
tvithin  250  kUometers,  and  the  proposed 
emission  rate  or  net  emissions  increase 
of  each  air  pollutant  associated  with  the 
project.  It  also  will  allow  permit 
applicants  and  permitting  authorities  to 
present  questions  to  the  FLM  regarding 
air  quality  issues  relative  to  any  Federal 
lands  potentially  afiected  by  the 
proposed  new  or  increased  emissions, 
and.  conversely,  provide  a  contact  to 
whom  the  FLM  may  direct  inquiries  and 
informstion.  See  proposed 
SS  S1.166(nM4)  and  S2.21(n)(4). 


riHjguxically,  men  of  thfl  NSR  BB  luva  boen 
■bio  ID  mrlora,  then  ratd  and/or  download  Full  taxi 
o{  ncont  policy  and  guidance  material.  Tbe  uaert 
may  alao  aoUdl  Eraca  or  provide  to  other  partial  in 
tha  NSR  pennitting  conunuoity,  inlociiiatloa 
portaloing  to  anas  of  istarast  within  NSR. 


Second,  EPA  will  puraue  the 
development  of  a  FIM  Clearinghouae  in 
which  the  FLM  and  the  B>A  will  post 
the  following  information  aa  it  haromes 
available: 
— ^Boundaries  and  aixe  of  mriitlng 

Federal  Claaa  I  areu 
— Area-specific  AQRV  informaUon. 
including  sensiUve  receptors,  critical 
loadings,  current  source  inventory, 
current  loadings  bom  sources  in  the 
8ourt»  inventory,  and  existing  advene 
contiitions; 
— Source-specific  information  on 
intsement  consumption  and  impacia 
on  AC^V  in  specific  Federal  Class  I 
areas: 
— Rapotta  of  lesaarch  and  investigations 
about  the  impacts  of  air  pollution  on 
natural  reaouicea  in  Federal  Class  I 
areas,  aiul  contact  persons  for  further 
infonnatioo: 
— Comment  ietten  and  any  findings  of 
an  adverse  impact  on  AQRV  issued 
relative  to  specific  draft  PSD  petmitsi 
— Adjudicative  appeals  and 
corresponding  orders  bam  the  EPA 
Environmentid  Appeals  Board  and 
Court  decisions  relative  to  issues 
involving  Federal  Class  I  areas. 
All  users  of  the  NSR  BB  will  be  able 
to  download  all  the  documents  posted 
in  this  (Jearinghouse.  As  suggested 
earlier,  the  host  mechimism,  the 
schedide  for  completion  and  the  degree 
of  sophistication  of  this  clearinghouse 
will  depend  greatly  on  available 
resources,  the  dynamics  of  the 
electronic  commimications  industry, 
and  the  cooperation  of  the  FLM 
Agencies. 

7.  Visibility  New  Source  Review 

If  adopted,  these  proposed  revisions 
to  die  PSD  rules  related  to  the 
protection  of  air  qtiality  related  values 
(including  visibility)  in  Federal  Class  I 
areas  may  necessitate  revisions  to  EPA's 
existing  visibility  new  source  review 
rules  (the  "visibility  NSR"  rules),  which 
are  txtdified  separately  from  the  PSD 
rtdes.  See,  e.g.,  existing  40  CFR  51.307. 
52.27  and  52.28.  Section  169A(a)(l)  of 
the  Act  established  as  a  national  goal 
the  prevention  of  any  future,  and  the 
remedying  of  any  existing,  man  made 
impairment  of  visibility  in  mandatory 
Federal  Class  I  areas.  Section  169 A  also 
called  for  EPA  to  promulgate  regulations 
to  asstue  reasonable  progress  toward 
meeting  the  national  goal.  See  section 
I69A(a)(4)  of  the  Act.  Accordingly,  EPA 
has  promulgated  visibility  regulations  to 
address  prospective  visibility 
impairment  in  mandatory  Federal  Claas 
I  areas  from  certain  new  or  modified 
major  stationary  sourt»s. 

The  visibility  NSR  rules  establish 
independent  visibility  protection 


letj^drameBta  that  apply  In  areas 
dasignatad  attaiiunent  and 
uncMrifiable  (PSD  areas)  and  isi 
designated  nonattaiimiant  For 
efficiency,  these  requitefnents  generally 
are  implemented  in  conjimcUon  with 
PSD  and  noiuttaiimient  NSR  pennitting. 
The  current  visibility  NSR  rules  contain 
FIM  coordination  procedures.  In  some 
instances,  [he  visibility  NSR  rules  also 
adopt,  by  cross  refetenoe,  some  of  the 
provisions  of  the  PSD  rules  Q>A  is 
propoaing  to  revise  today. 

lie  EPA  may  therefore  need  to  raviae 
its  current  visibility  NSR  rules, 
depending  upon  ttw  outcome  of  the 
rules  propoeed  today.  The  EPA  would 
want  to  ensure  that  the  different  aels  of 
tulea  are  appropriately  harmonized  in 
light  of  the  permit  streamlining  goals 
ombodied  in  this  proposal  and  the 
potential  for  oveiall  Improvement  in 
FLM,  State  and  permit  apphcant 
coordination  reflected  in  the  rulaa 
proposed  tixlay. 

V.  Prevention  of  Significant 
Deterioration  Prsconatmctian 
Moaltoring 

Applicants  for  PSD  permits  often 
must  provide  continuous  air  quality 
monitoring  data  as  part  of  the  air  quality 
analysis  requirements  set  forth  in 
SS  51.166(m)  and  52.21(m)  of  the  PSD 
regulations.  In  both  sets  of  regulations 
the  air  quality  data  provision  generally 
requires  that  an  applicant  for  a  new 
major  source  or  major  modifii:ation 
(ubmit  with  the  permit  application 
continuous  air  quality  monitoring  (iata 
repraaenting  the  12-month  period 
preceding  apphcaUon  submittal.™ 
Historiculy,  this  data  requirement  haa 
been  satisfied  largely  through  the  use  of 
monitoring  data  collected  from  existing 
State  or  local  agency  air  quality 
monitoring  networks.  However,  in  the 
absence  of  existing  data,  it  is  the 
applicahCs  responsibility  to  establish, 
operate  and  maintain  sufficient  air 
monitoring  stations  to  collec:t  the 
necessary  ambient  data  to  satisfy  the 
data  requirement. 

The  prospect  of  having  to  operate 
their  own  monitoring  networks  and 


^The  PSD  ragulatiana  coiiwitly  provide  that  tha 
pennitting  authority  haa  diaovtloci  to  axampt  as 
applicant  from  the  requirement  to  collect 
continuous  air  quality  monitoring  data  if  (1)  tlta 
predicted  ambient  impact  caused  by  the  propoaad 
aource,  or  [2)  the  ambient  pollutant  concantrations 
that  the  proposed  source  would  affect,  are  less  than 
praacribed  significant  monitoring  concentrations  for 
iJm  pollutanu  listed  in  the  PSD  legulatioos  (or  if  tha 
pollutant  emtttad  ban  tbm  psupoeod  source  is  not 
anwog  those  listedl.  If.  however,  both  the  predicted 
impects  and  the  existing  ambient  concaotratiotu 
exceed  tbe  significant  monitoring  concentrations, 
then  the  applicant  must  provide  the  required 
foonllorlni  data.  See  asdating  aacdooa  StlsaOXSI 
and  S2.21(0(S|. 
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coUact  ambient  data  for  1  year  prioi  to 
the  submittal  of  a  complets  PSD 
application  hai  long  been  a  conoam  of 
inauatiy,  particularly  in  caaes  whan 
th«i«  is  no  practical  need  for  the  data  in 
the  air  quality  analysis.  Thia  monitoring 
lespooaibllity  obligates  a  conalderable 
amount  of  on  applicant's  rgsourcss  and 
often  interpoaa*  significant  time  prior  to 
permit  applicatioa  submittal.  PermittiDg 
authoritiea  baquently  have  agreed  that 
tiM  monitoring  requirement  hnposes  an 
unnetxssary  burden  on  induxtiy  where 
the  data  is  not  needed  for  the  air  quality 
analyaia  but  i*  required  by  ragulatian 
nevnthelesa. 

The  air  quality  data  requirement 
originates  in  the  Act  at  section  ies(a)  (1) 
and  (2).  Section  16S(eKl)  lequiraa.  ior 
aacii  PSD  source,  a  precoostructioD 
analysis  "of  the  ambient  air  quality  at 
the  proposed  site  and  in  areas  which 
may  be  affected  by  emissions  from  such 
facility  ibr  each  pollutant  subject  to 
regulation  under  (the  Act)  which  will  be 
emitted  from  such  bdKty." 

Section  165(e)(2)  of  the  Ad  requires 
that  the  air  quality  analysis  "abaU 
include  continuous  air  quality 
monitoring  data  gathered  for  purposes 
of  determining  whether  emiasiona  from 
such  facility  will  exceed  the  mavjmiim 
allowable  increases  or  maximum 
allowable  concentrations  permitted 
under  [the  PSD  provisions]."  Further, 
section  165(eH2)  provides  that  data  for 
the  analysis  shall  be  gathered  over  a 
period  of  1  calendar  year  preceding  the 
permit  application  or  for  a  shorter 
period  if  a  Slate  determines  that  a 
complete  and  adequate  analyaia  may  be 
accomplished,  according  to  the  EPA 
regulations." 

On  )une  19, 1978,  the  EPA 
promulgated  regulations  which  reqtiiiad 
a  aoorce  to  submit  an  air  quality 
analysis  that  included  continuous  air 
quality  monitoring  data  only  foe  those 
pollutants,  emitted  by  the  source,  which 
would  impact  an  existing  NAAQS.  See 
43  FR  26380.  Monitoring  data  was  not 
required  to  determine 'Miether  the 
source  would  cause  or  contribute  to  a 
violatian  of  a  PSD  incremenL  In 
Alabama  Powm-  Co.  v.  Cosde,  636  F.2d 
323,  371-372  (D.C  Cir.  1979).  the 
reviewing  court  found  the  June  19, 197B 
regulation  to  be  deficient  in  that  it  did 
not  provide  for  continuous 
preconstruction  monitoring  for  purpose 
of  determining  impacts  on  both  NAAQS 
and  increments.  On  August  7,  1980,  the 
EPA  corrected  the  deficiency  by 
prtnnulgating  the  current  PSD 
legulatioiis  covering  preconstruction  . 
mooitoiing  requiremems.  See  45  FR 
52876. 


''SM.K«..aiiliatMctiim51.1SS(mXl)(lv). 


The  EPA  had  argued  in  the  AJabama 
Pomer  case  that  monitoring  air  quality 
coocentrations  was  technologically 
infsasibla  fat  all  but  a  small  number  of 
pollutants  and  that  tba  available 
monitoring  tedmiquea  ware  at  bast  gf 
questionable  accuracy  even  for  the 
relatively  straightforward  measurament 
of  whether  am  aroUcaUe  NAAQS  has 
been  excaedad.  "nia  Court  retedad  the 
EPA's  arguments,  raaaooing  th«»  tho 
statute  cbaily  ramitiad  monitoring  for 
determining  whathar  PSD  iilcrementa 
would  be  exceeded.  The  Court 
dlacained  from  tba  Act  that  Congresa 
had  a  technology  farcing  intent  in 
requiring  such  monitoring.  The  Court 
indicated  that  Congren  intended  that 
the  development  of  monitoring 
techniques  and  the  resulting  data 
impose  discipline  on  the  use  of 
modeling.  The  Court  eiqjlainad  that 
Congraaa  intended  "that  the 
employment  of  modeling  techniques 
(the  principal  device  relied  on  for 
predlctiitg  source  impacts)  be  held  to 
earth  by  a  cantioual  process  of 
coofirmatioa  and  reesaeasment,  a 
proceas  that  enhancaa  confidence  in  ' 
modeling,  as  a  mean«  for  realistic 
projection  of  air  quality."  See  Alabama 
Povmr,  636  F.2d  at  372.  However,  the 
Court  added,  "[o]f  course  even  a 
congressional  mandate,  such  as  a 
technology-fordnfi  requirement  based 
on  a  congressianal  projection  of 
emergence  of  tecfanoloQr  for  the  future, 
is  subject  to  a  justified  excuse  bom 
compliance  where  good-hith  effort  to 
comply  has  not  been  fruitful  of  results." 
Id.  Irie  Court  found  that  such  a 
legitimate  "excuse"  had  not  been 
presented  in  the  case,  in  which  the  EPA 
exempted  sources  from  preconstruction 
monitoring  for  PSD  increments  based 
upon  current  technological  inieasibility. 

The  Court's  opinion  thus 
contemplates  that  the  EPA,  after  an 
additional  15  years  of  experience  under 
the  PSD  program  sines  Alabama  Potrer, 
may  excuse  strict  compliance  with  the 
requirements  of  section  16S(e)(2)  where 
a  good-Caith  effort  in  preconstruction 
monitoring  haa  failed  in  producing 
fruitful  renilts.  Elsewhere  in  the 
Alabama  Power  deciaicm  the  court  also 
indicated  that  there  is  a  basis  for  a 
statutory  exemption  "when  the  burdens 
of  regulation  jrield  a  gain  of  trivial  or  no 
value."  Id.  at  360-61. 

In  the  years  since  the  court's  decision, 
questions  have  continued  concerning 
the  provisioiu  raquiiing  the  submittal  of 
air  quality  monitoring  data  in  cases 
where  such  data  ia  not  deemed 
necessary  or  useful  as  part  of  the  air 
quality  analysis.  Modeled  estimates  of 
air  quality  are  often  sufficient  to  make 
the  reqtiired  demonstrations  of  soujce 


compliance  with  NAAQS  and  PSD 
increments.  Yet  some  sources  still  are 
oonfnmted  with  the  requirement  to 
provida  air  quality  monitoring  data  aa 
part  of  a  complete  application. 

Further,  the  use  of  air  quality  data  has 
been  used  only  to  a  limited  extent  in  the 
past  to  calibrate  models  for  specific  9P- 
relalad  applicatiana;  however,  such 
caUbration  of  air  quality  models  has  not 
been  a  common  practice.  Moreover,  the 
EPA's  Guideline  on  Air  Quality  Models 
describes  the  uncertainty  associated 
with  comparing  short-term  model 
estimates  with  ambient  measurements 
and  concludes  that  "short  term  model 
calibration  is  unacceptable."  See  S8  FR 
38616  at  38835,  )uly  20, 1993.  tn 
addition,  ambient  monitoring 
techniques  that  could  be  used  to 
maaaure  increment  consumption  are 
still  not  available  because  of  the 
inability  of  ambient  monitors  to  separate 
the  pollutant  conoantraUons  attributable 
to  irtcremenlHXjnsuming  and  npn- 
increment  consuming  source  emissions. 
Available  ambient  monitoring  methods 
caimot  make  such  distinctions. 

The  EPA  believes  that  it  is 
appropriate  to  reassess  the  regulatory 
requirement  for  preconstruction 
monitoring  data  for  proposed  PSD 
construction  to  address  situationa  where 
the  collection  of  such  air  quality  data 
serves  no  practical  purpose  in  the 
required  air  quality  analysis.  A  more 
reasonable  apprt>ach  is  to  give  the 
permitting  authority  discretion  not  to 
require  the  submittal  of  air  quality 
monitoring  data — including  the 
installation  and  operation  of  monitoring 
stations  by  the  applicant — where  the 
permitting  authority  determines  such 
data  to  be  unnecessary  to  assess  the  air 
quality  in  the  area  affected  by  the 
proposed  source. 

However,  before  the  EPA  decides 
whether  to  propose  specific  changes  to 
the  existing  requirements,  it  is  seeking 
public  input  concerning  the  benefits 
and  disadvantages  of  the  current  air 
quality  monitoring  requirements.  Tho 
EPA  is  also  seeking  information 
concerning  those  specific  situationa 
where  air  quality  monitoring  data  was 
required  as  part  of  a  complete 
application,  and  whether  the  data  was 
considered  to  serve  a  necessary  or 
useful  purpose  in  the  required  air 
quality  analysis.  Based  on  the  resulting 
conmients  and  information,  the  EPA 
will  determitw  whether  it  is  appropriate 
to  subsequently  propose  changes  to  the 
current  air  quality  monitoring 
requbemanU  at  SJ  51.166(mKl)  and 
52.21(mMl). 


Fadaal 
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Qaaa  Air  Ad  (1990)  AmendBMnts 

A.  NSH  Provisions  for  Nonatiaiiunent 
Azea  Permitting 

1.  Provisions  for  Ozone  Nonattaiimient 
Areaa 

New  sectians  182  through  185  (part  0, 
title  I)  of  the  Ad  contain  new  NSR 
requirements  specifically  for  oxons 
nonattainmant  areas  thatsupplement 
the  basic  rsquiremanls  in  sactian  173  of 
the  Ad.  In  fenetal.  Congress  intended 
that  these  new  requirements  vary  in 
stringency  according  to  the  severity  of 
the  ozone  nonattainmant  problem.  The 
severity  of  the  ozona  nonattainmant 
problem  is  as  expreaaed  through  a  aoies 
of  area  daasificstloos. 

a.  Ana  Classifications.  Section  181(a) 
defines  five  area  dassifications  for 
oione  based  on  ambient  ozone 
conceatnUoiu  (ozone  design  values).'^ 
These  flva  dasiiScatiaQS  (in  ascending 
Older  of  severity)  sre  marginal, 
modaiata,  serious.  sevara,and  extreme. 

Soma  ozone  nonaWainmeot  areaa  do 
not  St  under  the  ae^on  181 
daasificatlons.  Theiefoie,  the  EPA  has 
fl«M<««i«i  these  "nonclasslBable" 
nonattainmant  areas  into  three 
additional  groupings  referred  to  as 
transitiosial,  submarginal,  and 
inoomplete/no  data  areas.  The 
nondaiMifiable  ozone  nooattainment 
araas  should  all  be  considered  of  equal 
classification  for  purposes  of 
implementing  the  applicable  NSR 
reqtdrements,  and  ore  subjed  to  the 
N^  lequiiemants  luder  section  173 
(the  basic  requirements).  However, 
whoi  such  area  is  located  within  an 
OTR,  the  area  will  be  treated  as  a 
moderate  area  for  NSR  purposes. 

6.  Major  Stationary  Sounes.  Congress 
retained  the  100  tpy  major  source 
threshold  for  stationary  sources  of  VOC 
in  the  less  severely  polluted  ozone 
nonattalnment  areas.  For  those  more 
severely  polluted  areas,  including  ozone 
transp<Ht  areas.  Congress  qwdfied 
progvassively  lower  thresholds.  The 
existiDg  threshold  of  100  tpy  continues 
to  app^  ganerally  to  sources  of  VOC  in 
araas  classified  as  msTginal.  moderate, 
or  any  category  of  nondaasifiabla  ozone 
nonattainmant  areas.  However,  when 
any  of  the  above  areas  is  in  an  ozcme 
Iranspoit  area,  the  major  source 
thresnold  is  SO  tpy  of  VOC  pursuant  to 


section  184(b)(2).  New  secti<»>  182 
establishes  new  major  source  thresholds 
of  50  tpy,  25  tpy,  and  10  tpy  for  aouices 
of  V(X  in  areas  claasifiad  as  ssrloua, 
ssveie,  end  axtrema,  respsdivaly. 

Section  182(f)  seU  forth  the 
presumption  that  NOx  is  an  ozone 
prectusor  imless  the  Administrator 
makes  a  finding  of  nonappUcability  or 
grants  a  waiver  pursuant  to  criteria 
contained  in  that  subsedian.'* 
Specifically,  sactian  182(0  provides  that 
lequiraments  applicable  for  major 
Btatianary  sources  of  VOC  shall  apply  to 
major  stationary  sources  of  NOx.  unleaa 
othiBrwise  determined  by  the 
Administrator.  Puisuant  to  sactian 
182(f).  EPA  is  propoaing  that  in  cases 
where  NOx  is  conaiderwl  an  ozone 
precursor,  major  staUoaary  sources  of 
NOx  are  also  solved  to  the  part  D  NSR 
requiremantsapplieable  for  VOC  in 
ozone  nonattainmant  areas  and  QTR's. 
See  proposed  $  51.16S(8)(12).  The  major 
stationary  source  thresholds  for  NOx 
and  VOC  an  the  same  except  in  the 
OTR  for  marginal,  moderate,  or 
unclassified  ozone  nonattalnment  areas 
out  attainment  (or  nonclasslSable) 
ozone  areas.  For  these  latter  areas,  the 
major  statieoary  source  threshold  for 
VOC  is  SO  tpy  while  the  major  source 
threshold  for  NOx  is  100  tpy.  In  serious, 
severe,  and  extreme  ozone   . 
noxuttairunent  areas,  the  applicable 
major  stoUonsry  source  threshold  for 
NOx  is  50  tpy,  25  tpy,  and  10  tpy, 
respectively.  Note  that  NOx  is  not 
considered  an  ozone  precursor  in 
nonclassifiable  ozone  nonattaiiunaot 
areas  unlesa  the  area  is  in  the  OTR. 

In  this  proposal,  the  EPA  is  rhanging 
the  existing  definition  of  "major 
stationary  source"  to  add  the  new 
statutory  major  source  thresholds  for 
both  Vc5c  and  NOx  emissions,  as 
applicable.  See  proposed 
SSS1.165(a)(l)(iv)(A)  (I)  and  (2). 

c.  Major  Modifications.  The  1990 
Amendments  change  the  requirements 
applicable  to  modifications  of  stationary 
sources  in  serious,  severe,  and  extreme 
ozone  nonattalnment  areas  to  determine 
whether  such  a  modification  is  a  major 
modification  subjed  to  nonattalnment 
NSK  The  1990  Amendments  do  not 
mandate  a  change  in  approach  for 
marginal,  moderate,  and  nonclassifiable 
ozone  nonattalnment  areas. 


I*  A  dMslM  dMcri|itloii  of  tba  indlvidoal  •»• 
I  Imlfli  ilkmi  for  QioDe  Donsttaini&lBl  tnuB  is 
conlsliMd  ia  tbfl  EPA's  G«Q<Mal  Prasmbla  for  tba 
Jmplamulatioa  of  Titi*  I  at  lbs  1980  AiiiauiliuBDts, 
57  n  IMSS  (ApcU  IB,  IS^  Tbs  nsdar  wbo  b 
sol  •Inadjr  inUliu  wUb  thsM  cloilllcitlaai.  la 
w^  ••  dw  (MMnl  nm  SIP  nqainmntt  far  omia, 
■hmld  nfK  u>  tba  Canaal  PmmUs  te 
backswiiid  islonBaUm. 


n  Tba  EPA  policy  on  Iba  appUcabUity  of  NOx 
nquinoMDtt  undat  mcUod  1K(0  oftba  Act  ia  in 
tba  dccumanl 't^oldaUiia  ibr  DalaDiiiiiiiit  tba 
AppticabiUtjr  of  WlrniiM  Qaddaa  laquinilBaala 
Uular  Saclion  ISttfT.  naoamha- 1909.  tXS.  EPA. 
OAQPS.  and  two  maoonnda.  dalad  May  27. 1994 
and  Fabniaiy  B.  199S.  bodl  amitlad.  "Sactkn  ISKtl 
NHiosaB{laddaa(WO»)B»aiii|ilKia    ll»»l»»d 
Pracaaa  and  CritKia."  tarn  (dm  Sain,  Dindoc  of 
■ha  OACPS,1<>  EPA'a  Rafioaal  Air  Oneton. 


(1)  The  Cunapt  Rsgiilations  The 
EPA's  cuiiant  ragulatians  far 
determining  a  major  modifioitian  an  aat 
out  at  40  CTR  51.165.  These  regulaliaas 

rfaFfifiji  a  "major  mmlifiratinn"  as: 

*  *  'aayiAysicalchaogBiiiorchaasaia 
the  matfaod  of  operatioD  of  a  major  alalkiaary 
sows  tiat  wovJd  lenilt  in  a  ilgaillcant  net 
omiaatoos  i**  ^f  ■ny  pftU^^^^t  .^  ^  [  I  ■  n.% 

regulation  undor  tba  Act*  *   " 

See  existing  S  S1.165(aMlXvXA). 
Under  these  regulations,  the  "nial 
amJMlnns  Inoraase"  is  calculated  taking 
into  aocotmt  all  coiUemparaneous. 
creditable,  actual  emissions  increases 
snd  dou  eases  on  a  plant-wide  basis.  See 
existing  $51. ie5(aHlHvi).  Emissions 
increases  and  decreasas  sn 
"conlrnnporaneous"  with  the  irusease 
bom  the  proposed  projed  only  if  they 
occur  before  the  date  that  tba  increase 
from  the  proposed  piojed  oocuis.  and 
no  earlier  than  the  leesonsble 
contemporaneous  time  period  specified 
by  the  reviewing  authority.  Id. 
"Significant"  is  defined  for  ozone  to 
mean,  in  reference  to  a  "net  emissions 
increase, "  a  rate  of  emissions  equal  to  or 
exceeding  40  tpy  of  VOC  See  existing 
$  S1.165(a)(l)(x).  Thus,  a  net  emissions 
increase  of  VOC  that  is  leas  than  40  tpy 
is  considered  de  minimis. 

The  EPA's  policy  under  its  existing 
NSR  regulations  has  been  that  a 
proposed  modification  resulting  in  a  da 
minimis  increase  [standing  alone 
without  considering  any  decreases 
associated  with  the  proposed 
modification),  is  not  major,  regardless  of 
previous  contemporaneous  emissions 
incresses  and  decreases.  This^policy 
was  discussed  in  detail  in  on  EPA 
memorandum  dated  June  3, 1983 
entitled  "Net  Emission  Increase  Under 
PSD"  from  Sheldon  Myers,  Diiedor, 
OAQPS.  This  has  been  called  a  "non- 
aggregation  policy"  because  netttog 
contemporaneous  increases  and 
decreases  would  not  be  necessary  unless 
the  proposed  modification  standing 
alone  would  result  in  a  significant 
emissions  increase. 

(2)  Modifications  in  Marginal, 
Moderate,  and  Nonclassifiable  Ozone 
Nonattaiiunent  Areas.  As  noted  above, 
the  1990  Amendments  do  not  mandate 
a  r-Kangn  in  the  current  regulatory 
approach  for  msjor  stationary  sources  of 
VOC  emissions  in  marginal,  moderate, 
and  nonclassifiable  ozone 
nonattalnment  areas,"^  or  major 
stationary  sourt:es  in  the  ozone 
attoiiunent  areas  in  the  OTR  under 
section  184(b)(2).  Therefore  the 


— HnnrlawifiaHft  n^n»H«tnni^T* 
mDaMoaal,  anbmaifUial,  and 
data"  aiaaa.  aa  daOnad  la  Iba 
Fit  IISM  (Afril  IB,  1992). 
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approach  for  detecmining  wh«<hflr 
modificadooi  at  mtfot  atatiaaaiy 
•ouices  of  VOC  emiaiians  m  nujor 
(hencs  subject  to  nonattaiiunent  NSR)  in 
theae  aieas  will  dobult  to  that  which 
ametges  ban  tfa«  propoaed  NSR  nfonns 
doacrttiad  in  aectian  0  of  thispnoinblB. 
Bacauae  Congnsa  did  not  apecif)r  a 
diSerent  slgniBcance  level  for  thaae 
areas,  the  EPA  is  not  proposing  to 
change  tlm  current  irignifitanna 
threshold  level  for  VOC  emlwiooa  of  40 
tpy  for  modificatiana  at  ma)or  VOC 
souTcaa  in  theae  uaaa. 

For  the  entire  OTR.  aactioa  184(bH2) 
requiies  that  at  a  minimum  the 
nonattalnment  NSR  provisions 
applicable  to  modetale  oxona 
nonattainment  araaa  also  apply  to  major 
stationaiy  sourcaa  of  VOC  Again, 
section  182(f)  makes  requirements  for 
propoead  modification  applicable  to 
maior  stationaiy  sources  of  NOx  in  an 
OTTl.  as  well  lliis  means  that,  within 
an  OTR,  the  NOx  rsquiiements  of 
section  182(0  apply  to  classiBad  and 
nonclassifiable  ozona  nonattainment 
areas  and  to  oione  attaiiunent  (or 
undasaifiabla)  areas. 

The  EPA  is  also  proposing  that  the 
appn>ach  retained  for  determining 
whether  a  modification  at  an  existing 
stationary  source  of  VOC  emissions  is 
major  will  also  apply  to  modiBcatians  at 
major  source  of  NOx  in  these  areas.  See 
proposed  $  Sl.ies(a)(l2).  In  addition,  in 
arees  where  the  VOC  significance 
threshold  for  modifications  is  40  tpy, 
the  EPA  is  also  proposing  that  the 
significancs  threshold  level  for  NOx 
emissions  for  modifications  at  major 
NOx  sources  be  40  tpy.  See  proposed 
$  Sl.l65(a)(l)(xHC).  Since  Congress 
generally  intended  to  treat  major  NOx 
sources  in  a  manner  «iinilT  to  major 
VOC  sourcss  and  did  not  specify  a  NOx 
significance  threshold  differant  bvan  the 
cunent  VOC  level,  the  EPA  believes  it 
is  appropriate  to  propose  a  NOx 
significance  level  for  modifications  that 
parallels  the  40  tpy  VOC  significance 
level 

(3)  Special  Modification  Provisions  in 
Serious  and  Severe  Areas.  Sections 
182(c)(6).  (7).  and  (B)  of  the  Act  change 
the  procedures  for  determining  the 
applicability  of  the  nonattainment  NSR 
requirements  to  a  major  statiooary 
source  of  ozone  land  in  some  areas  NOx 
under  section  182(f)  of  the  Act)  which 
imdetgoes  a  modificalitn  in  a  serious  or 
severe  ozone  nonattainment  ar«a.*<  The 
States  have  requested  EPA's 
interpretation  of  the  new  ipedal 


'*Tba  laSO  AnMiAiisnti  do  not  nuodMa  i 
cfaaag*  In  sptimiji  for  modiflcatloiu  in  maflnal. 
modanto.  uid  acociaasltUUs  oaooe  DonaltilmjMill 


provislans  to  help  States  change  their 
NSR  rules  to  implement  these  new 
provisions  of  the  Act.  In  addition, 
sources  an  awaiting  EPA's  propoaed 
interpretation  so  that  souroes  may  use 
internal  offsets  to  minimize  the  NSR 
requirements  as  allowed  under  the  Act 
In  response  to  thasa  requests  □'A  is 
proposing  to  amend  the  nonattainment 
NSR  regulations  to  include  the  new 
special  provisions  for  modificatians  in 
serious  and  severe  ozoim  nonattaimnant 
arees  as  discussed  below.  Sae  propoaed 
S51.165(a)(l)(v)P). 

In  sum,  for  serious  and  aavere  ozone 
noiuttainmant  areas  the  EPA  is 
propoaing  the  following  changes  to  the 
currant  method  for  determining  whether 
propoaed  modifications  emitting  VOC  at 
major  stationary  sources  of  VOC  are 
subject  to  nonattainment  NSR: 

•  The  new  significance  level  for 
modifications  would  change  from  40  tpy 
or  more  to  greater  than  25  tpy; 

•  The  provisions  for  determining  the 
net  emissions  increase  (netting)  during 
the  5-year  contemporaneous  period 
would  apply  to  emissions  increases 
from  the  proposed  modifications, 
including  such  increases  that  are  less 
than  "Significant"  standing  alone; 

•  The  contemporaneous  time  period 
for  netting  wpuld  be  the  5-year  period 
that  includes  the  calendar  year  in  which 
the  proposed  modification  will  begin 
emitting  and  the  4  previoiu  calendar 
years;  and 

•  As  a  source  option,  creditable 
internal  ofiaets  at  a  ratio  of  at  least  1.3:1 
could  be  used  for  the  proposed 
modification  (or  for  any  discrete  unit, 
operation,  or  pollution-emitting  activity 
that  is  part  of  the  proposed 
modificatioo)  to  either  (a)  avoid 
nonattainment  NSR  at  existing  major 
sources  that  emit,  or  have  the  potential 
to  emit,  less  than  100  tpy  of  VOC;  or  (b) 
avoid  LAER  at  existiag  major  sources 
that  emit,  or  have  the  PTE,  100  tpy  or 
more  of  VOC 

Section  182(f)  of  the  Act  generally 
requires  new  or  modified  sources  of 
NOx  located  in  ozone  nonattainment 
areas  classified  as  serious  or  severe  to 
meet  permit  requirements  consistent 
with  those  applicable  to  major  sources 
of  VOC  Accordingly,  the  EPA  is 
proposing  to  require,  in  addition  to  the 
proposed  special  provisions  described 
below,  that  such  provisions  also  apply 
to  NOx  emissions  at  modifications  of 
major  sources  of  NOx.  See  proposed 
SS1.16S(a}(ll).  The  proposed  regulatory 
language  also  provides  that  such 
requirements  shall  not  apply  to  BOun»s 
of  NOx  in  areas  where  the 
Administrator  has  determined  that  the 
provisicos  of  section  182(f)  do  not 
apply. 


L  The  Da  N41nimis  Rule.  The  new 
section  182(c)(a)  of  the  Act  specifies  a 
new  approach  for  dateiminlng  whether 
proposed  modifications  are  subject  to 
nonattaiiunent  NSR.  It  states  that 
increased  emissioiis  of  VOC  resulting 
from  any  modificatian  of  a  major 
atatiooary  source; 

*  *  *  shall  not  be  coniiiiaivd  de  minimis 
ibr  purpon*  of  datannining  the  ■ppUcabUity 
of  the  permil  nquiremants  astabliaiied  by 
tliii  chLa[Her  unlass  the  inoaase  in  net 
emissions  of  such  air  pollutant  from  such 
•ource  does  not  exoaed  25  tons  when 
■ggregsted  with  all  other  net  incraasas  in 
emissions  £rom  the  tourca  over  any  period  of 
S  consecutive  calendar  years  which  includes 
the  calendar  year  in  which  such  Increase 
occumd-  •  • 

In  short,  this  provisiiHi  changes  the 
current  signincanoe  level  for  VOC 
amissions  (in  serious  siul  severe  ozone 
nonatttaiiusent  areas)  from  40  tpy  to 
"greater  than  25  tpy,"  i.a.,  25  tpy  or  leaa 
is  de  minimis.  See  proposed 
S  51.165(a)(l)(x}(B).  As  explained  below, 
the  EPA  does  not  believe  that  this 
provision  necessarily  changes  the 
approach  to  "nettingt'  increases  and 
decreases.  It  does,  however,  specify  a 
'contemporaneous"  period  slightly 
different  than  that  currently  used,  and 
departs  from  the  "nonaggregation" 
policy  to  require  netting  over  the 
contemporaneous  period  in  all  instances 
where  there  is  an  increase  in  net  . 
emissions  from  the  proposed 
modification  standing  alone. 

The  EPA  is  prop(»hig  that  the  first 
step  in  applying  section  182(c)(6)  is  to 
determine  the  "increase  in  net 
emissions"  from  the  proposed 
modification  for  which  NSR 
applicability  is  in  question.*'  The  net 
emissions  from  the  proposed 
modification  (referred  to  here  as  the 
"project  net")  is  the  siun  of  all  proposed 
creditable  emissions  increases  and 
decreases  proposed  at  the  source 
between  the  date  of  application  for  the 
modification  and  the  date  the 
nuxiification  begins  emitting.*^  See 
proposed  §51. 165(a)(l)(v)(D)(l).  If  the 
project  net  is  an  amissions  increase, 
than  the  next  step  is  to  aggregate  the 
project  net  emissions  increase  with  all 


■>  Na(«  thjt  It  ii  Qoly  the  p(ttt«ct  oel  emiMtiatu 
incresie  ttom  the  pcopo««d  moditicalion  tiiat  could 
potantially  trigger  the  natting  under  eactjon 
182(c](fi).  Tfasreton,  it  ie  onjy  the  propoeed 
modificatton  thet  niey  poulbly  beve  to  tneet  the 
new  aomvt  requireoients.  not  ell  of  the  previous 
profeds  that  an  aggngated  In  the  deterroination  of 
contaBparaneeiM  "net  emieaions  incraaaa"  under 
eection  lS2[c)(a).  Than  ia  no  requirement,  for 
exAmple.  to  tvtroactiveiy  apply  1-AER  to  prior 
changes  within  the  5  year  contemporaneous  period. 

*>  Sutes  have  the  Ssxihility  to  be  more  stringent 
than  the  EPA  in  their  rules.  For  example.  States 
may  opt  to  not  allow  amissions  decreesea  when 
daonnining  the  peoject  net. 


Other  "net  Increases  in  emissions  from 
the  source"  over  the  5-year 
cootamponneous  period.  This 
aggiegatlon  is  refaned  to  as  the 
contempoffaneoits  net.  Nota  that  this  is 
a  change  from  the  current  tesulatory 
approach,  in  vrtdch  yr  opoesa  de 
■ntstimie  modlficstioiis  an  not  subject  to 
nonattainment  NSR  and  there  is  no 
aggragatian  over  a  contemporaneous 
period  for  them. 

Two  assoriated  issues  must  be 
■ddissesd  in  intarpiedng  the  new 
provisiais  otsscUon  lS2(cK6)  of  the 
Act-  the  Bist.  is  to  \fbat  extant 
oeditabla  decieaaes  in  emissions  may 
be  sggiegated  togstfaer  with  creditable 
increases  in  amissions;  the  second,  is 
the  precise  S-ysat  period  over  which  the 
«mi»«i.wie  are  to  be  aggregated.  In 
implementing  these  spedal 
modification  provisions,  note  that 
increases  aixl  decreasss  are  creditable 
for  netting  only  to  the  extant  the 
oeditablllty  criteria  tmder  existing 
S  S1.16S(a)(l)(vi)  are  met  This  netting 
oriteiion  leqiiirsa  that  the  emissions 
reductions  are  consistent  with  the  area's 
attainment  denumstntion  and  plan  for 
reasonable  further  progress  (gFP).        , 

(a)  Netting  Increases  and  Decmaes. 
The  EPA  beueves  that  this  new 
provisiaa  is  most  reasonably  understood 
to  change  the  significance  threshold 
emiasioDS  level  (or  serious  and  seven 
ozone  nonattainment  areas,  snd  to 
continue  to  allow  both  creditable 
increases  snd  creditable  decreases 
oocuning  during  the  contemporaneous 
period  to  be  "netted"  together. The 
Unguage  of  section  182(c)(6)  is 
ambiguous.  It  refon  to  aggregating  "net 
increases  in  emissions  from  the  source." 
While  the  language  omits  any  refiarenoe 
to  "decreases,"  theword  "net"  indicates 
thst  decreases  may  be  deducted  from 
the  increases.  The  EPA  believes  that 
Congress  intended  for  the  EPA  and  the 
States  to  use  the  current  netting  criteria 
to  determine  what  emission  reductions 
are  creditable.  The  rationale  bir  this 
positian  is  outlined  below. 

The  statutory  provision  does  not 
address  how  Increases  and  decreases  are 
to  be  "netted"  to  calculate  the  "net 
increases"  that  are  to  be  aggregated.  The 
use  of  the  plural  "net  increases" 
arguably  contradicts  s  single  netting 
aucidation  of  increases  and  decreases 
over  the  5-year  period.  Under  this  view, 
increases  uul  decreases  over  the  5  years 
would  have  to  be  grouped  to  result  in 
a  aeries  of  "net  increases."  The 
rafsrence  to  iiuaeases  in  emissions 
"from  the  source,"  does  not  seem  to 
limit  netting  of  increases  and  decreases 
thst  occur  &Qm  changes  at  a  "discrete 
operation,  uiut,  at  other  pollutant 
eanimng  activity."  Compare  with 


subsections  182(c)  (7)  and  (8).  Aaodier 
ahemative  might  he  to  calnilate  a  "oat 
incrssae"  for  ciiangBS  that  are  made  at 
the  same  time,  aa  part  of  a  single  project 
in  a  single  application.  But  there  does 
not  seem  to  be  a  significant  reason 
Congrsss  would  have  wanted  to  provide 
an  incentive  for  sources  to  plan 
decreases  at  the  particular  time 
increases  would  occur  within  the  5-yesr 
period.  Thus,  the  D>A  believes  that 
Congress  did  not  intend  to  exclude 
permanent,  quantifiable,  enforceable, 
and  otherwiae  creditable  decreases  from 
the  netting  olculaticD.  The  Agsncy 
believes  that  Congress  emphasized 
increases  simply  because  it  is  those  that 
an  necessary  to  exceed  the  25-ton 
thieahold,  and,  by  this  action.  Congress 
did  not  thereby  inteiui  to  exclude 
otherwise  creditable  decreeses  from  the 
netting  calculations. 

The  Agency  believes  the  legislstive 
history  supports  the  sbove  ciniclusion. 
The  House  Raport  summarixed  the 
treatment  of  "netting"  in  H.R.  3030 
(containing  the  same  language  as  the 
statute  as  enacted)  as  follows: 

In  addition,  the  graduated  control 
raquiiaments  include  continued  use  of 
"netting"  in  other  than  extreme  sreas  subject 
to  increasingly  strin^nt  limitations  for 
higher  claasificatioDa.  The  netting  procaai 
allows  sources  making  modifications  that 
would  otharwise  be  sut^ect  to  tba  new  source 
review  laquiremants  of  the  Act  to  escape 
such  raquiramants  upon  a  showing  that  the 
emiisions  incxaase  aseociatBd  with  the 
modification  ia  "netted  out"  to  e  de  minimis 
overall  level  by  emission  decreaaee  &om 
eisewbere  within  the  source.  Tiie  netting 
iX3DCspt  has  in  many  cases  allowed  aouroes 
to  modaroize  and  expand  without 
application  of  new  source  review  provisions 
intended  to  assure  that  moderaization  snd 
axpenaions  bring  shout  continued  air  quality 
improvemant.  It  is  the  Committee's  view  that 
new  source  review  should  reconcile 
economic  grov^  with  clean  air.  It  is  an 
important  concept  for  modiflcatioas  that 
afbct  ongoing  opflrstions  of  existing  bdlitias 
and  related  existing  jobs.  Limitations  oe  * 
nattixig  in  serious  and  severe  areas  inclutto  a 
towered  de  minimie  level  bxjax  today's  level 
of  40  tons  per  transaction,  to  a  5-yaar  total 
of  no  mora  than  25  tons. 

See  H.  Rep.  No.  490,  part  1, 101st  Cong., 
2d  Sees.,  at  234-35  1990.  This 
discussion  highlights  the  important 
netting  changes  involving  the  threshcUd 
level  mandatory  aggregation,"  but 
omits  any  discussion  of  a  change  in 
eligibility  of  decreases  in  the  netting 
calculation.  Had  Congress  intended 
such  an  important  change,  it  would  be 
surprising  uiat  it  is  not  tnentioned  in 


X  Section  laZlcHS)  n{  the  Act  also  chanfM  the 
bounds  of  the  tamtaaqxeanaons  period  hantlw 
pre-aodsting  ragtilatjana.  But  this  la  not  a  mBjor 
d^nge.  and  II  la  net  suiprising  that  it  Is  not  raised 
In  ths  laiialtfin  hlattirf  d' 


this  discusaiao.  Nor  do  Other  places  in 
the  lagialatiTa  hiatoiy  daariy  spadfy 
sut±  a  Changs.  See  id.  at  241-42;  Cogg. 
Rec  St  H12e70  (Oct  26, 19S0) 
(statement  of  Rap.  Oxley).  Tlie  EPA 
requests  cocamant  on  this  iutsprstation. 
The  EPA  specifically  requests  comments 
on  whether  emisstnns  reiductiaas  should 
be  credited  «dien  detennining  the 
"project  net"  and  the 
"contemposaneoua  net" 

For  these  special  modification 
provisions,  the  quantity  of  amlsairms 
that  must  be  oSsst  to  meet  the 
nonattaiimNnt  NSR  ganarsl  olbel 
proviaiaas  is  the  pn^sct  net  emissions 
inaeese  far  prop  need  maior 
modificstiaas.  This  means  that  the 
project  net  emissions  increass  from  the 
proposed  modificatiaa.  and  not  the 
contemporaneous  net  smlssions 
incteasa  cakulatiao  over  the 
contemporaneous  period,  determines 
the  qtiantity  of  emissiiais  fctnn  the 
proposed  modificstian  that  must  be 
oSMt  While  only  the  project  net 
emissions  increase  need  be  ofbat.'  Stalaa 
are  required  to  reconcile  their  emissions 
inventory  by  accounting  for  all  inoeases 
in  emissions  in  order  to  damoostnte 
RFP  and  attainment  For  cases  when 
discrete  emissians  limits  are  o&et 
internally  at  a  1.3:1  offset  ratio  under 
section  182(c)  (7)  or  (B)  of  the  Act,  the 
amotmt  to  be  offset  is  the  emissioiu 
increase  from  the  units  within  the 
propoaed  project  However,  if  such  units 
repuce  existing  units,  the  emissions 
reduction  from  the  teplaoed  units  may 
be  credited  towards  reducing  the 
quantity  of  emissions  that  miist  be 
internally  offset. 

(b)  The  S-y«ir  Contemporaneous 
Pwiod.  A  remaining  issue  is  the  time 
period  over  which  other  net  increases 
frtnn  the  soiuce  are  to  be  aggregated. 
Section  182(c)(6)  of  the  Act  specifies 
"sny  period  of  5  calendar  years  which 
includes  the  calendar  year  in  which 
such  increase  occurred."  From  this 
plain  language,  the  period  must  include 
the  full  calendar  year  in  which  the 
increase  occurred,  including  the  rest  of 
the  calendar  year  beyond  the  actual  time 
of  the  increase.  This  differs  from  the 
EPA's  ciurent  regulations  that  allow  the 
reviewing  authority  to  specify  a  longer 
period  extending  before  construction  of 
the  particular  change  and  through  the 
date  that  the  increase  from  the 
particular  change  txxnirs.  See  existing 
S51.165(s)(l)(vi)(B). 

An  ambiguity  arises  from  the 
provision's  reference  to  "any"  5-year 
period.  The  EPA's  current  regulatioiu 
sped^  a  single  period.  Id.  The  reference 
to  "any"  in  section  182(c)(6)  raises  an 
issue  whether  the  contemporaneous 
period  may  include  other  combiiutioas 
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of  S  consecutiva  yaan  Including  the 
yau  of  the  particular  incraeie.  Other 
combioAtions  would,  of  courw,  include 
future  years  beyond  the  year  of  the 
paitictiUr  Increaiie.  The  EPA  does  not 
believe  Congrect  intended  that  the 
oonlempocaneous  period  include  such 
future  yean.  This  is  because  the  NSR 
program  has  always  been  limited  to 
addressing  the  emissions  impact  of  new 
growth  when  it  occurs,  including  both 
"oibet"  and  LAER  tschnolon 
requirements.  If  NSR  applicability  is 
based  on  Ajtuie  actions,  the  need  for 
oSnts  and  LAER  could  not  be  Snally 
determined  at  the  time  a  particular 
modification  is  made.  bxMead,  the  EPA 
believes  that  the  refarence  to  "any"  was 
included  simply  in  recognition  of  the 
(act  that  the  particular  span  of  calendar 
years  will  dunge  over  time.  In  short. 
Congress  simply  recognized  that  the 
period  of  5  cawidsr  yaan,  from,  for 
example,  1992  to  1996  is  (fifisrent  than 
theperiod  from  1993  to  1997. 

Therefore,  for  these  special 
modification  provisions  the  EPA  is 
proposiiig  that  the  5-year 
oontamporanaous  period  is  the  period  of 
5  consecutive  calendar  years  ending 
with  the  full  calmdar  year  when  the 
increase  in  emissions  from  the  proposed 
modification  is  to  occur.  See  proposed 
S51.ie5(a)(l)(vi)(Cl(]).  In  any  case,  tlie 
EPA  believes  consideration  of  future 
years  in  the  de  minimic  calculation 
beyond  the  calendar  year  when  the 
increase  occurs  would  raise  serious 
implementation  problems,  because 
increases  in  future  years  must  be 
projected  and  may  not  be  certain.  The 
permitting  authority  might  impose 
permit  conditions  to  ensure  that  a 
source  limits  increases  in  future  years 
consistent  with  a  projection  on  v^ch  a 
current  de  minimis  calculation  is 
based."  The  EPA  solicits  comments  on 
whether  the  S-jrear  period  may  extend 
beyond  the  calendar  year  wh«i  the 
increase  in  emissions  from  the  proposed 
modification  Is  to  occur. 

The  EPA  also  requests  comment  on 
whether  a  State  may  propose  a  diffiarent 
contemporaneous  period,  so  long  as  the 
State  can  demonstrate  that  any  such 
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period  is  as  stringent  as  the  EPA's.  To 
the  extent  increases  may  be  netted  with 
decreases  over  the  contemporaneous 
period,  the  EPA  is  conc»med  there  may 
be  no  way  to  tell  in  a  particular  case 
whether  a  lon^  or  dibreal 
contemporaneous  period  is  more 
stringent  than  the  EPA's  pn^posed 
approadi, 

(c)  Trivial  bicnases.  Some  States  have 
inquired  whether  every  single  increase 
that  is  a  modificatioD  must  be  tracked 
under  the  new  de  minlmiw  rule  or 
whether  States  may  adopt  sub-de 
minimis  levels  and  exclude  increases 
(and,  presumably,  decreases)  below 
these  levels.  The  EPA  is  not  now 
proposing  a  particular  level  of  sub-de 
tninimift  inaeaaes  and  decreases,  but 
the  EPA  may  consider  whethw  such 
levels  are  atxeptoble  in  States'  NSR  SIP 
submissions.  The  EPA  requests 
comment  on  the  following  discussion  of 
this  issue,  and  on  what  type  of  sub-de 
minimis  level,  if  any,  might  be 
acceptable. 

This  issue  turns  on  the  EPA's  legal 
authority  to  exclude  emissions  increases 
(and  decreases)  from  a  rule  that,  on  its 
face,  seemingly  applies  to  every 
emission  increase — no  matter  how  small 
the  increase  may  be.  In  AJabama  Power 
Co.  V.  Costle,  636  F.2d  323.  357  (D.C. 
Qr.  1979),  the  court  discrussed  two  bases 
for  categorical  regulatory  exemptions 
that  c»uld  apply  here.  Where  these 
grounds  exist,  the  availability  of  a 
categorical  regulatory  exemption  may  be 
presumed  "save  in  the  bee  of  the  most 
tmombiguous  demonstration  of 
congressional  intent  to  foreclose  thorn." 
636  F.2d  at  357.  However,  the  EPA  lacks 
the  power  to  revise  legislative  directives 
in  a  manner  "inconsistent  with  the  clear 
intent  of  the  relevant  statute."  Id.  at  358 
[quoting  JVRDCv.  Cosae.  568  F.2d  1369, 
1377  (D.C.  Cir.  1977)]. 

First,  the  Agency  may  create  a 
categorical  regulatory  exemption  out  of 
administrative  necessity,  where 
c»mpUance  vnth  the  explicit 
instructions  of  a  statute  may  be 
inJeasible,  impractical,  or  impossible. 
See  Alabama  Power,  636  F.2d  at  358- 
59.  However,  there  is  a  "heavy"  burden 
where,  as  here,  the  Agency  seeks  to 
create  a  "prospective  exemption  of 
certain  categories  from  a  statutory 
command  based  upon  the  Agency's 
prediction  of  the  ciifEcultiBS  of 
undertaking  regulation."  Id.  at  359.  The 
EPA  beheves  that,  sinc»  very  small 
increases  restrlting  from  modifications 
(physical  changes  or  changes  in  the 
method  of  operation)  are  routinely 
tracked  today  as  part  of  State 
constructiosi  ptograms.  a  showing  of 
administrative  necessity  may  be 


difllcult  lor  all  but  the  smallest 
increases  and  decreases. 

Second,  tinder  Alabama  Power 
categorical  exemptions  may  also  ba 
permissible  as  an  exercise  of  an 
Agency's  powers  to  recognize 
incxmsequential  situations.  Id.  at  360.  In 
general,  an  Agency  can  create  this 
exemption  where  the  application  of  a 
regulation  across  all  clones  will  "yield 
a  gain  of  trivial  or  no  value.*'  !d.  The 
exemption  is  not  available  where  the 
regulatory  scheme  "does  provide 
benefits,  in  the  sense  of  furthering  the 
regulatory  objectives,  but  the  Agency 
(xmcludes  that  the  acknowledged 
benefits  are  exceeded  by  the  costs."  Id. 
A  determinatlan  of  when  a  matter  can 
be  classified  im  de  mintmia  turns  "on 
the  assessment  of  particular 
circumstanc»s"  of  the  individual  case. 
Id.  The  EPA  believes  that  a  State's 
demonstration  that  a  particular  increase 
is  trivial  and  of  no  consequence  in 
furthering  the  statutory  purpose  mtist 
take  account  of  the  size  of  the  applicable 
threshold  and  major  source  threuiolds 
applicable  in  the  various  areas.  For 
example,  a  5-ton  increase  is  20  percent 
oftthe  de  minimis  threshold  for  serious 
and  severe  areas  and  half  the  major 
source  threshold  in  extreme  areas.  H  is 
not  at  all  clear  that  an  intsease  of  that 
size  could  be  characterized  as  trivial.  On 
the  other  hand,  a  level  of  less  than  one 
ton  might  conceivably  be  more 
reasonable.  Any  such  showing  by  a 
State  would  surely  have  to  be  supported 
by  solid  scientific  evidence  and 
analysis. 

In  any  case,  the  EPA  emphasizes  that 
States  must  track  and  quantify  all 
emissions  increases  to  the  extent 
necessary  to  ensure  progress  toward 
attainment.  Small  measurable  increases 
bam  any  stationary  source  should  be 
addressed  in  States'  stationary  source 
permitting  programs  consistent  with 
section  110(a)(2)(C)  of  the  Act  to  assure 
that  NAAQS  are  achieved.  In  addition, 
small  measurable  increases  should  be 
counted  as  minor  source  growth  under 
section  173(a)(lXA)  of  the  Act.  These 
provisions  suggest  a  veiy  high  hurdle  to 
show  that  tracking  such  small  increases 
is  either  trifling  or  will  administratively 
frustrate  the  NSR  program. 

11.  Special  Modincstlon  Rules.  If  a 
particular  physical  or  operational 
change  at  a  major  stationary  source  in  a 
serious  or  severe  ozone  nonattalnment 
area  is  not  oonsidered  de  minimis  under 
section  182(c)(6),  then  the  provisions  of 
sections  182(c)  (7)  and  (8)  of  the  Act 
apply.  Those  provisions  establish 
special  rules  for  major  mtxUfications  at 
sources  that  emit  or  have  the  potential 
to  emit,  less  than  100  tpy,  or  100  tpy  or 
roan.  reapectivMy  of  VOC  ita  NQx, 
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consiatait  with  section  182(0].  These 
subsections  offer  sources  options  that 
may  be  mora  desirable  than  would 
otherwise  apply.  Specifically,  sections 
182(c)  (7)  and  (8)  offer  sources  the 
option  of  obtaining  1.3:1  internal  o&ets 
in  order  to  avoid  NSR  entirely  (for 
sources  emitting  less  than  100  tpy),  or 
to  avoid  LAER  (for  sources  emitting  100 
tpy  or  more).  These  special  provisions 
'  are  discussed  below. 

(a)  Modifications  at  Sources  Emitting 
Less  Than  100  TPY.  Section  182(c)(7)  of 
the  Act  specifies  a  special  rule  for 
modifications  at  existing  major 
stationary  sources  of  VOC  that  emit,  or 
have  the  PTE,  less  than  100  tpy.  This 
rule  applies  to  any  change  [as  described 
in  secUon  111(a)(4))  at  the  sourc»: 

*  *  *  that  results  In  any  incxeasa  (other  than 
a  da  minimis  incieafle)  in  emlssioDS  of 
volstila  organic  compounds  from  any 
tliicrete  operation,  unit  or  tither  pollutant 
emitting  activity  at  the  80un:8  *  «  • 

Thus,  while  the  determination  of  d» 
minimis  under  section  182(c)(6) 
requires  that  all  changes  within  the  5- 
year  contemporaneous  period  at  the 
source  be  considered,  sections  182(c)  (7) 
and  (8)  apply  to  the  particular  change  at 
the  discrete  unit,  operation  or  activity  at 
issue.  Sections  18Z(c)(7)  and  (8)  do  not 
apply  to  other  prainous  Increases  within 
ttia  S-year  period  that  are  unrelated  to 
the  change  at  issue.  Of  course,  if  the 
contemporaneous  net  emissions 
increase  for  the  proposed  modification 
is  a  de  minimis  increase  |as  defined  in 
section  182(c)(6)),  then  the 
nonattalnment  NSR  provisions  need  not 
apply  at  all. 

The  special  rule  for  sources  of  less 
than  100  tpy  is  that  the  particular 
increase  at  issue: 

'  *  *  sliall  not  be  oonsiderads  modification 
Cor  Ipuxpoaas  of  Notions  172(cHS)  and  173] 
if  the  owner  or  operator  of  the  80urt:«  elects 
to  oSset  the  increase  by  a  greater  reduction 
in  emissions  of  VOC  coacamed  from  other 
operations,  tinits,  or  activitias  within  the 
source  St  an  Interasl  oEEmI  ratio  of  at  least 
1.3:1  *  *  " 

A  question  may  arise  as  to  what 
sources  would  choose  to  utilize  the 
1.3:1  oBsei  ratio  where  the  source  could 
possibly  avoid  NSl  entirely  by  applying 
creditable  decreases  at  a  "1:1  ratio" 
such  that  the  aggregated  increase 
remains  at  25  tons  or  less  under  section 
182(c)(6).  The  EPA  beheves  that  sources 
may  not  have  enough  emissions 
decreases  to  intomally  "net"  the  entire 
propoeed  modification  to  25  tons  or 
less.  However,  where  the  proposed 
modification  results  in  increases  at  mora 
than  one  discrete  unit,  the  source  may 
have  sufficient  creditable  internal 
emissioos  decreases  to  apply  a  1.3:1 


otbet  ratio  and  avoid  review  for  that 
particular  unit  While  some  sources  may 
be  able  to  plan  modifications  at  various 
units  over  time  so  that  each  could  avoid 
review  through  netting  under  section 
182(c)(6),  the  EPA  beUeves  that  not  all 
sotirces  will  be  able  to  do  so,  and  will 
have  reason  to  utilize  the  1.3:1  internal 
oBaet  ratio  option.  See  proposed 
S  51.ie5(a)(l)(v)(D)(2).  Once  an  interoal 
o%et  has  been  used  to  exempt  a 
particular  increase  from  NSR,  the 
particular  increase  and  decrea£e(s) 
would  not  be  creditable  for  future 
netting  and  ofbet  transactions.  See 
pnnxMed  S  51.165(a)(10)(iii). 

If  the  source  does  not  avoid  NSR 
under  the  internal  oSset  option,  the 
change  is  a  modification  subject  to 
nonattalnment  NSR.  When  applying  the 
nonattalnment  NSR  teqtiirements,  note 
that  the  special  rule  in  section  162(c)(7) 
of  the  Act  provides  that  B  ACT  is  to  be 
substituted  for  LAER  for  sotuces  of  less 
than^lOO  tpy.  See  proposed 
§51.165(a)(10)(u). 

(bl  Modifications  of  Sources  Emitting 
100  TPY  or  More.  Section  182(c)(8)  of 
the  Act  provides  a  special  rule  for 
modifications  st  major  stationary 
sources  of  VOC  that  emit,  or  have  the 
PTE.  100  tpy  or  more.  This  special  nJe 
applies  to  any  change  at  the  sotirce 
according  to  the  same  terms  as  the 
special  rule  in  section  182(c)(7). 

The  special  rule  for  sources  of  100  tpy 
or  more  is  that: 

'  '   *  if  the  ovmar  or  operator  of  the  source 
elects  to  o&et  the  inczesse  by  a  greater 
reduction  in  emissions  of  VOC  &t>m  other 
operations,  units,  or  activities  within  the 
source  at  an  internal  oQset  ratio  of  at  least  1.3 
to  1,  the  requirements  of  section  173(a)(2)  of 
this  title  (concerning  the  LAER  (LAERJ),  shall 
not  apply  '  *  * 

This  option  to  avoid  LAER  could  be 
utilized  in  the  same  circumstances  as 
described  in  section  182(c)(7),  above. 
While  a  source  could  avoid  NSR 
entirely  for  the  proposed  modification 
by  netting  creditable  emissions 
reductions  at  any  internal  operations, 
units,  or  activities  at  a  1:1  ratio  under 
section  182(c)(6),  it  may  nevertheless 
have  the  ability  to  arrange  proposed 
modifications  over  time  in  order  to 
avoid  review  imder  section  182(c)(7),  or 
the  LAER  requirement  imder  secticm 
182(c)(8).  In  such  dicumstances  imder 
section  182(c)(8),  the  source  would  have 
reason  to  use  creditable  internal 
decreases  that  were  insufiicient  to  avoid 
nonattalnment  NSR  for  the  entire 
project  to  avoid  LAER  for  discrete  units 
at  a  1.3:1  internal  oflset  ratio.  See 
proposed  S51.16S(a)(10)(i). 

^  additional  issue  under  section 
182(c)(8)  is  whether  sources  satisfying 
the  internal  oBaet  ratio  of  1.3:1  to  avcdd 


LAER  must  secure  additional  offsets  to 
separately  satisfy  the  general  oRset  ratio 
requirements  of  sections  182(c)(10) 
(1.2:1  ratio  for  serious  areas)  and 
182(dK2)  (1.3:1  ratio  for  severe  areas,  or 
1.2:1  if  all  major  sources  use  BACT). 
The  EPA  believes  section  182(c)(e)  of 
the  Act  may  reasonably  be  interpreted  to 
provide  that  the  1.3:1  internal  ofbet 
ratio  is  in  lieu  of  the  general  oSset  ratio. 
The  EPA  recognizes  mat  the  only 
remaining  NSR  requirements  of  section 
182(c)(8)  would  be  less  geared  toward 
emissions  control  at  the  source,  such  as 
the  alternative  siting  analysis  of  secUon 
173(a)(S)  and  the  compliance 
demonstration  of  section  173(a)(3)  of  ^ 
Act  But  the  EPA  believes  it  is 
reasonable  to  believe  Congress  intended 
to  provide  an  incentive  to  obtain  o&ets 
internally,  where  the  actual  impact  of 
the  new  emissions  may  be  most 
precisely  coimteracted.  Also,  the  1.3:1 
intonal  offset  ratio  would  generally 
oBaet  minor  source  growth  and 
contiibuts  to  RFP  as  specified  in  section 
173(a)(1)(A).  Of  course,  if  more 
reductions  are  needed  to  offset  minor 
source  growth  and  contribute  to  RFP 
under  section  173(a)(1)(A),  the  State 
may  need  to  require  o&ets  beyond  the 
1.3:1  internal  offset  requirement.  The 
EPA  requests  comment  on  this 
interpretation. 

iii.  Examples.  Examples  of  the  EPA's 
proposed  approach  for  the  special 
modification  provisions  follow.  Note 
that  the  examples  also  apply  to  NOx 
emissions  consistent  with  section  182(f) 
of  the  Act 

(a)  Cxaapls  A 

An  existing  msjor  stationary  source  of  VOC 
has  the  PTE  285  tpy  of  VOC  and  is  located 
in  a  serioua  ozone  nonattsinment  area.  The 
aotirce  proposes  a  modification  (a  pbysicsl 
change  or  change  in  the  method  of  operatian) 
tliat  includes  the  foUowing  chsngea  in  VCX 
emissions: 

440  tpy  from  addition  of  new  tmit  A 
-  30  tpy  from  shutdown  of  existing  unit  B 
-eotpy  from  the  addition  of  control 

eqtiipment  on  existing  unit  C 
The  shutdown  of  unit  B  and  the  addition  of 
oontTolB  to  tmit  C  are  propoaed  by  the  Bource 
aa  federally  enforceable  pennit  conditions  to 
occur  dtiring  the  period  between  the  date  of 
permit  application  for  the  proposed 
modification  and  the  date  the  proposed 
modification  will  twgin  emitting.  Both 
emissions  reductions  meet  all  criteria  for 
netting.  Aa  a  result,  the  resultant  project  net 
of  V(X  horn  the  proposed  modification  is 
-SO  tpy  (+40  -30  -60),  which  is  not  an 
increase.  Therefore,  since  tlie  special 
provisions  may  only  apply  to  proposed 
modifications  that  result  in  a  net  project 
emissions  increase,  nonatlainment  NSR  does 
not  apply  to  this  propoaed  modification. 

(b)  Exonple  B. 

An  existijig  major  stationary  aouroe  of  VOC 
bsa  the  potential  to  emit  90  tpy  of  VtX  and 
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u  located  m  ■  levm  okxm  nonaitainuMnt 
■raa.  Tha  aouroe  propoast  ■  modificabon  U 
physical  «'***'*ft*  or  *'»**w»  in  tba  nwtfaod  of 
opaiatioo)  with  Uw  following  VOC  amiMioD* 
chugvc 

4-110  tpy  bora  addition  of  new  unit  A 
-  20  tpy  from  ihutdown  of  existing  unit  B 
*iO  tpy  frofn  the  addition  of  new  unit  C 
Tba  shutdown  of  unit  B  is  pitjpoeed  by  tha 
souTca  as  a  faderally  enfon^eable  permit 
coodition.  Tha  shutdown  is  to  ocxur  during 
tha  period  betwaen  tha  data  of  peimit 
application  far  tha  psopoaad  modificatioa 
and  tha  data  tha  paopoaed  modlllcatioa  will 
begin  amittiBg.  As  a  raault.  the  project  net  is 
MO*  t|>y  of  VOC  which  it  i  VOC  aaiissioaa 
inczeesa  eubfact  to  netting  over  the  5-year 
contamporanaous  period. 

Tha  ptopoeed  modificatim  is  to  begin 
emittiiig  in  1997,  so  the 
cantomponneoiis  period  for  netting  is 
the  calendar  yean  1993  through  1997. 
Qedltsbie  VDC  emiasioiui  increases  and 
decseeae*  at  the  source  during  the 
contemporaneous  period  are  +80  tpy  in 
1994,  -  60  tpy  in  1996,  and  -f  100  ^y 
bran  the  proposed  mixlification.  The 
conteinpoianeous  net  emlasioos 
iiu3Ba*e  of  -flZO  tpy  is  significant  (>25 
tpy).  Therefore,  the  proposed 
modification  is  major  and  «ub)ect  to  the 
special  modification  proidsions  for 
existing  major  stationary  souicxs  of  VOC 
with  a  FTE  less  tlian  100  tpy  of  VOC 
The  major  modification  is  subject  to 
noiiattainment  NSR,  including  a 
requirement  to  provide  at  least  130  tpy 
(100x1.3)  of  emissions  ofEnts.  However, 
nonattainment  NSR  may  be  avoided  if 
the  source  elects  to  use  the  internal 
ofisets  alternative.  Under  this  option, 
the  entire  proposed  modificatioD  is  not 
subject  to  NSR  if  an  internal  offiset  of  at 
least  130  tpy  (100x1.3)  is  provided  by 
the  source.  However,  it  is  not  liliely  that 
this  option  is  viable  for  this  source  of 
the  size  given.  Another  option  is  to 
avoid  NSR  for  new  unit  C  by  providing 
at  least  13  tpy  (10x1.3)  of  internal  oSsets 
for  that  imit  Consequently,  only  imit  A 
would  be  subject  to  NSR. 

If  in  this  example  the  existing  major 
stationary  source  has  the  PTE  100  tpy  or 
greater,  then  nonattaiimient  NSR  applies 
to  the  major  modification,  except  that 
the  LAER  provision  will  not  apply  if  the 
source  elects  to  provide  internal  ofbets 
at  a  ratio  of  at  least  1.3:1.  The  remaining 
part  D  oonattainmenl  NSR  provisions 
still  apply.  Alternatively,  the  sourtx 
may  elect  either  to  avoid  LAER  for  the 
entire  modification  if  at  least  130  tpy  of 
internal  oHsets  is  secured  or  to  avoid 
LAER  for  new  unit  C  if  at  least  13  tpy 
of  internal  ofisets  is  provided.  Note  than 
an  emissions  lediKtion  at  the  source 
occurring  prior  to  the  5-year 
cootempoianeous  period  may  be  used  as 
an  inteiiial  oBtet  to  the  extent  it  meets 


all  otharwin  applicable  criteria  for  a 
cnditable  ofiiet 

iv.  Transition.  For  purposes  of 
permitting  in  the  absence  of  State  NSR 
SIP  reviaioiu,  the  B>A  does  not  intend 
to  apply  the  interpretations  proposed 
here  for  the  special  modification 
provisions  of  sections  182(c]  (6),  (7),  and 
(8)  of  the  Act,  except  that  the  lower 
significance  threshold  of  greater  than  2S 
tpy  for  applicability  is  in  eBeci.  The 
EPA  beUiaves  that  the  remainder  of  these 
special  modification  provisians  are 
sufficiently  complicated  that  it  is 
appropriate  to  defer  implementation 
until  State  NSR  rules  implementing  the 
provisions  are  in  place  or  when  the  EPA 
takes  final  action  on  this  proposal, 
whichever  comes  first.  Upon 
prtimulgation  of  the  final  rule,  the  EPA 
expects  to  review  each  State's  NSR  SIP 
and  issue  a  call  for  any  necessary 
additional  SIP  revisions  under  section 
110(k)(S]  of  the  Act  to  ensure  that 
States'  NSR  SIP's  are  ultimately 
consistent  with  the  provisions  of  the 
final  rule. 

(4)  Modifications  in  Extreme  Areas. 
For  modifications  of  major  stationary 
sources  of  VOC  (and  NCJx  consistent 
with  secti<Hi  182(f)]  located  in  extreme 
ozone  nonattaiimient  areas,  the  1990 
Amendments  eliminate  the  concept  of 
de  minimis  altogether  for  purposes  of 
detamriinipg  a  major  modlficatton.  New 
section  182(e)(2)  provides  that  any 
physical  chaiige  or  change  in  the 
method  of  operation  at  the  source  that 
results  in  any  increase  in  emissions 
from  any  discrete  operation,  unit,  or 
other  pollutant-emitting  activity  at  the 
source  generally  must  be  considered  a 
modification  subject  to  the  part  D  NSR 
permit  requirements,  regardless  of  any 
decreases  elsewhere  at  the  source.  Thus, 
the  EPA  is  proposing  to  amend  the  both 
the  definition  of  "major  modification 
and  the  definition  of  "significant"  to 
specifically  address  proposed 
modifications  of  major  stationary 
sources  of  VOC  (and  prestmaptively 
NOx)  in  extreme  areas  for  ozone,  llie 
proposed  change  would  reflect  the 
statutory  requirement  by  requiring  that 
any  increase  in  emissions  from  any 
discrete  operatian,  imit,  or  permit 
emitting  activity  at  a  source  locating  in 
an  extreme  ozone  nonattaiiunent  area  is 
considered  "significant"  and,  thereby,  a 
major  modification.  See  proposed 
$$51.16S(aHl)(v)(E)and 
51.165(a)(l){x)(F)). 

d.  Emissions  O^et  Ratios.  The  1990 
Amendments  clarified  the  existing 
statutory  ofiaet  requirements  imder  part 
D  of  title  I  of  the  Act  by  stipulating  duU 

*  *  'the  total  tonnage  of  inoeased 
emissions  of  the  air  pollutant  from  the  new 


or  modiiied  source  aliail  be  oOml  by  an  equal 
or  greater  mduction,  at  applicable,  in  tha 
actual  emissions  of  such  air  pollutant  froan 
the  same  or  other  sources  in  the 
Inooattaismeatl  ares  *  *  *.  (""p^f*'* 
added.l 

See  section  173(c)(1)  of  Ote  AcL 
Elsewhere  in  the  1990  Amendments, 
Congress  prescribed  a  set  of  emissions 
o&et  ratios,  calling  br  greater  than  one- 
for-one  emissions  reductions,  to  be 
applied  to  stationary  sources  of  VOC 
according  to  the  severity  of  the  ozone 
nomtttainment  problem.  Wherever  NOx 
emissions  are  considered  an  ozone 
precursor  under  section  182(f),  the 
emissions  o&et  ratios  for  VOC  also 
apply  to  NOx  emissions.  For  piupoeea 
of  satisfying  the  section  1 73  emissions 
ofEset  provisions,  new  section  182 
established  five  separate  Tnintmum 
emission  offset  ratios,  each 
corresponding  to  one  of  five  area 
classifications  for  ozone  nonattainment 
areas,  as  follows:  (1)  1.1:1  in  marginal 
areas:  (2)  1.1S:1  in  moderate  areas;  (3) 
1.2:1  in  serious  areas;  (4)  1.3:1  in  severe 
areas;  and  (S)  l.S:l  in  extreme  areas. 
The  minimum  oSaei  ratio  in  the  OTR  is 
1.15:1.  For  ozone  nonattairunent  areas 
outside  the  OIK  that  the  EPA  has 
categorized  as  nonclaaslfiable 
(transitional,  submarginal,  or 
incomplete/no  data),  the  «nii««innT 
ofSseX  ratio  must  be  at  least  1:1. 
Consistent  with  section  173(c)(1),  the 
EPA  interprets  that  the  offset  ratio,  in 
each  case,  is  the  ratio  of  total  actual 
emissioiu  reductions  of  VOC  (or  NOx, 
where  applicable)  to  the  total  allowable 
emissions  increase  of  such  pollutant 
from  the  new  or  modified  stationary 
source. 

In  the  case  of  severe  and  extreme 
areas,  section  182(c)(10)  provides  that 
the  emissions  offset  ratio  is  reduced  to 
a  ratio  of  at  least  1.2:1  if  the  applicable 
SIP  contains  the  requirement  that  all 
existing  major  sources  in  such 
nonattaiiunent  areas  must  use  BACT  for 
the  control  of  VOC  emissions.  Because 
BACT  changes  over  time  as  technologies 
advance,  some  methodology  must  be 
adopted  for  States  to  demonstrate  that 
all  existing  sources  in  a  given 
nonattainment  area  have  met  the  BACT 
requirement  in  section  182(d)(2).  In  the 
PSD  program,  BACT  applies' to  new 
sources  at  the  time  of  permitting.  In  the 
context  of  existing  sources,  this 
tequirement  could  conceivably  apply  at 
a  fixed  point  in  time,  or  might  apply 
continuously  so  that  existing  sources 
must  be  using  technology  that 
constitutes  BACT  at  particular  intervals. 
Tha  EPA  believes  that  it  may  be  most 
appropriate  to  require  BACT  as  of  the 
time  the  attainment  demonstration  is 
due,  so  that  the  technology  and  o0sets 
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requiiemsots  will  be  consistent  with  the 
ovnall  attainment  plan.  Alternatively,  it 
may  ba  appn^uiate  to  require  BACT  as 
of  the  time  the  paimHtlng  program  diat 
would  switch  the  oOMt  latio  to  1.2:1  is 
adopted.  Tba  EPA  laquaats  conmant  on 
the  qipnipriata  mathodology  for 
^■plyiiig  the  BACT  rsquinment  in 
sacticm  ie2(d)(2)  to  existing  sources. 
Tba  EPA  is  proposing  the  minimum 
ofint  ratios  in  ozons  nonattainmant 
areas  snd  in  the  OTR  in  accordance 
with' the  1090  Amandnwmts.  See 
proposed  J  Sl.ies(aXl4}. 

Fotr  extreme  oaone  DOt^atlainnwnt 
areas  sacUoo  182(aM2)  also  provides  for 
sn  axampUon  from  the  section  173(a)(1) 
o&at  raquiremants  if  the  ownar  or 
operator  of  the  ma)ar  stationary  source 
agrees  to  oSnt  any  proposed  inoease 
t^  a  greater  reduction  in  onsita 
emisaians  from  othsr  discrete 
opataliaos,  units,  or  activitins  at  an 
intamal  oOMt  ratio  of  1.3:1.  EPA  is 
proposiiig  this  exemption  for  sxtreme 
ozona  nooattainment  areas  at  propoaed 
S  51.ieS(aXl5).  The  remaining  part  D 
NSR  provisions  stiU  apply.  In  addition, 
this  naw  ssclioa  sUpuJatas  that  the 
oOMt  raquiremants  do  not  apply  in 
axtrame  areas  if  the  modification 
consists  of  Installing  squipment 
taqoirsd  to  comply  wltu  tna  applicable 
implameotatian  plan,  peimit,  or  the  Act 
ItaaU.  Tha  EPA  notes  with  lespect  to 
this  offsets  exemption  in  extreme  areas 
that  the  State  must  nonetheless  accoimt 
for  collateral  increaaes  in  emissioas 
associated  with  installation  of 
equipment  required  to  comply  with 
another  legal  mandate.  For  example, 
tudiera  a  source  indnentes  VOC  in  order 
to  limit  VOC  emissions,  NOx  emissions 
may  incresae.  The  State  may  still 
lequin  ofEMts  as  an  approach  more 
stringant  than  that  the  Act  provides,  or 
must  otherwise  ensure  that  such 
increases  in  emissions  are  cotmteiacted 
by  other  SIP  measures  so  as  to  comply 
with  sections  110(a)(2)(C)  and 
173(a)(1)(A)  of  the  Act  Of  course,  any 
increase  is  still  subject  to  the  LAER 
tei:hiiology  requirement,  even  where 
oCEiels  sre  not  applicable.  The  EPA 
encourages  States  to  require  alternatives 
for  compliance  with  legal  mandates  that 
mtnimiaa  rftllatiral  emissions  increases, 
so  that  tha  State's  obligation  to 
counteract  such  increases  will  also  be 
minimized.  Finally,  pursuant  to  secticm 
182(eX2)  of  the  Act,  B>A  is  also 
propoaing  that,  in  extreme  ozone 
nonattainment  areas,  sources  need  not 
oBset  emissions  incresses  of  VOC 
resulting  bom  modifications  consisting 
of  equipment  that  is  needed  to  comply 
with  a  SIP,  permit,  or  Act  requiiemenL 
See  proposed  S51.ie5(a)(15] 


2.  Provisions  for  Csibon  MoNOxida 
(CO)  Nonattainment  Arsaa 

New  subpart  3  of  part  D  of  tha  Act 
contains  new  NSR  nqidraaMOts  br  00 
nonattainment  areas  as  detanniiiad  by 
the  area's  CX)  dasisn  value.  Tba  19S0 
Amendmants  estanllihed  an  area 
rlassiflratiog  system  tat  tha  00 
nonattaininent  air  quality  problem 
based  on  the  area's  GO  design  value. 
Only  tvro  types  of  area  clsa^ficstions 
sre  defined  in  section  188  for  CO 

nnii.tt«inm«nl  .»««       mnH«r.t«  «nrf 

serious. 

The  maS/ar  stationary  soutos  threshold 
for  moderate  areas  is  100  tpy.  Pursuant 
to  section  187(c),  the  EPA  is  proposing 
to  •fntmA  the  definition  of  "major 
stationary  source"  to  incorporate  s 
lo¥mr  emissioiu  threshold  of  50  tpy  fior 
serious  areas  in  which  stationary 
sources  are  significant  contributon  to 
CO  levels  as  metminsd  by  the 
Administrator.  See  proposed 
SS1.16S(s)(lHiv)(AHl)(vf).  Also,  for 
such  CO  moderate  areas,  Q'A  is 
proposing  a  significance  threshold  of  50 
tpy  for  defining  a  major  modification  at 
an  existing  major  stationary  souros  of 
00.  See  proposed  S  51.165(a)(l)(x)(E). 

In  addltioo  to  the  two  classifications 
for  OO  nonattainment  araas,  some 
nonattaiiunent  areas  do  not  fit  into  the 
classification  scheme  and  are 
considered  "nonclaasifiabla"  00 
nooattaiiunanl  areas.  The  following 
discussion  describes  the  EPA's 
proposed  NSR  requirements  for  sll  OO 
nonattainment  areas  (moderate,  serious 
snd  nonclaasifiabla).  Uka  those  for 
ozone,  the  NSR  lequiiements  for  OO  are 
additive  (i.e.,  a  serious  area  has  to  meet 
all  moderate  requirements  in  addition  to 
all  serious  requirements,  etc). 
Requirements  disaissed  for  moderate 
aress  will  be  repeated  for  serious  areas 
only  if  the  requirements  are  difierent. 

a.  Moderate  Arras  with  a  Design 
Value  of  12.7  Parts  Per  Million  and 
Below.  The  part  D  NSR  requiremants  of 
section  173  apply  in  CO  nonattainment 
areas.  All  States  with  moderate  CO 
nonattaininent  areas  with  a  design  value 
of  12.7  parts  per  million  (ppm)  or  less 
must  submit  proposed  part  D  NSR 
programs  no  later  than  November  15, 
1993.  The  provisians  of  these  plans 
must  be  d^eloped  in  aocotdanoe  with 
the  requirements  of  sections  172(c)(5) 
and  173  of  the  Act 

b.  Moderate  Anas  with  a  Design 
Value  Greater  than  12.7  Parts  Per 
UUlion.  In  the  Genenl  Preamble  (57  FR 
13533),  the  EPA  interpreted  sections 
187(8)(7)  to  require  that  all  CO 
nonattaininent  areas  with  a  design  value 
grestsr  than  12.7  ppm  submit  part  D 
NSR  programs  meeting  section  172(c)(5) 


snd  173  requirements  not  latar  than 
November  15, 1992.  Unless  otherwisa 
noted,  all  moderate  areas  sbove  12.7 
ppm  are  also  to  meet  thoee  lequiiamsDls 
applicable  to  moderate  areas  below  12.7 
ppm. 

c.  Serious  Areas.  As  spaiHUd  in 
asctioo  187(cHl).  far  serious  CO 
nntialtaintnant  araas  in  «rfaidi  statlnnaiy 
sources  contTibuta  simiflcantly  to  00 
levels  (as  detarmlnadaooortlin  to  rules 
issued  by  tha  AdminitftatoH.  a  SP  shall 
be  subaittsd  by  NovarabsT  15, 19«Z. 
thst  providas  Aat  "major  stadonary 
iouna"  Incluiies  any  (tattonaiy  aouioa 
that  etmits  or  has  ths  PTE  50  tpy  or  more 
of  OO.  If  staUonaiy  sources  do  not 
contribute  signiflcsntly  to  OO  levels 
under  section  187(cKl),  than  "major 
stationary  source"  includes  any 
stationary  source  that  emits  or  has  the 
potential  to  emit  100  tpy  or  more  of  00. 

d.  Nanclassifiable  Areas.  Tba 
"nonrlsssifiabla"  category  of  OO 
nonattainment  areas  is  ti:ajB|alsad  of  two 
subcalagcries — "not  dassifiad"  and 
"incomplate/no-data."  The  EPA 
deecribes  an  sres  aa  "iu>t  Hsssifiwd"  if 
the  srea  was  daaipiated  nonattatnmant 
both  prior  to  enartment  snd  ({Hoaaanl 
to  sactioa  107(dHlXC)  of  the  Act)  at 
enactment  and  if  it  did  not  violate  tha 
primary  NAAQS  far  OO  in  eithai  year 
far  the  2-yesr  period  1988  tfaroo^  1989. 
The  EPA  defines  an  "incompleta/no- 
data"  area  as  sn  area  that  letaiiiad  its 
nonattsinment  designation  at  enactment 
(under  section  107(dMlNC)]  but  for 
whidi  data  are  not  available  to  indicata 
wfaelhar  or  not  violations  of  the 
standard  have  txxuned.  For  a  more 
detailed  discussion  of  nooclasslBable 
CO  nonattainmant  areas,  sse  ths  Ganaral 
Preemble  (57  FR  13535).  The  specific 
requirements  of  subpsrt  3  of  put  D  of 
the  Act  do  not  apply  to  CO  "not 
dsssified"  snd  "incomplete/no  data" 
areas.  However,  becsuae  theee  srsas  sre 
designated  nonattainment  the 
reqidrements  of  section  172(c)(5)  apply. 
Therefore,  States  with  OO 
nonattainment  arees  classified  as  "not 
clsssified"  or  "incomplete/no  data" 
areas,  are  reqtiired  to  adopt  part  D  NSR 
programs  meeting  the  requirements  of 
section  173,  as  amended.  As  required  by 
section  172(b),  Sutes'  changes  to  NSR 
SIP'S  far  sudi  areas  were  due  to  the  EPA 
no  later  than  3  yeers  (November  15, 
1993)  bean  des^oatton  under  section 
107(d)(4)(A)(u). 

3.  Provisians  for  PM-10  Nonattainment 
Areas 

This  proposal  also  adds  certain  new 
requirements  pertaining  to  PM— 10  to  the 
nonattainment  NSR  permit  regulations 
at  40  CFR  51.165.  These  particular 
changes  sre  being  made  in  accordance 
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with  new  statutory  provision*  oontaioed 
In  new  subpart  4  of  part  D  of  the  Act. 

Prior  to  the  1990  Amendments, 
deeignatians.identiiying  the  attainment 
status  of  an  area  pursuant  lo  section 
107(d)  did  not  exist  for  PM-10. 
Consequently,  new  and  modified 
stationary  sources  were  not  required  to 
undergo  pteconatruction  review  under 
NSR  mmattainment  permit 
requirements  based  on  the  amount  of 
PM.-10  which  ihey  could  emit.  The 
1990  Amendments  established  an  area 
classification  system  under  section  188 
to  define  the  severity  of  the  air  quality 
problem  in  designated  nooaltaioment 
areaa  for  PM-10.  Only  two  types  of  area 
rlaiwifiraHons  Cor  PM-10  nonattainment 
areaa  ware  defined— moderate  and 
serious.  A  detailed  discussion  of  the 
nonattainment  designation  process  for 
PM— 10  la  contained  in  the  General 
Preamble  (see  57  FR  13537). 

a.  Moderate  Areas.  Secticm   . 
188(aHl)(A)  of  the  Act  providea  that 
eadb  Slele  with  a  PM-10  nonattainment 
area  clasaifled  as  moderate  is  to  submit 
an  implementation  plan  [as  required  by 
section  172(c)(5)|  containing  a  permit 
program  meeting  the  requirements  of 
section  173  for  the  construction  of  new 
and  modified  major  stationary  source* 
of  PM-10  (and  in  some  esses  PM-10 
precursors).  In  moderate  areas  Ibr  PM- 
10.  new  stationary  sources  are 
determined  to  be  "m»)or"  in  accordance 
with  aacUon  302(j)  (also  eidsting 
SS1.165(aKl)(iv)(A)).  Major  stationary 
sources  of  PM-10  will  be  subject  to 
pteconstruction  review  under  the  NSR 
nonattainment  permit  regulations  if  they 
emit,  or  have  the  potential  to  etnit,  100 
tpy  or  more  of  PM-10  emissions  (or  in 
some  cases  PM-10  precursors).  No 
changes  to  the  applicability 
requirements  are  needed  under  the 
currant  Federal  NSR  regulations  to 
cause  major  new  sources  of  PM-10  to 
undergo  the  necessary  preconstruction 
review. 

The  regulations  currently  require  that 
any  modification  to  an  existing 
stationary  source  that  is  major  For  the 
same  pollutant  is  subject  to  the  part  D 
NSR  requirements  if  the  net  emissions 
iiusease  of  the  applicable 
nonattainment  pollutant  is  significant. 
The  EPA  is  today  proposing  fior 
nonattaiimient  purposes  a  significance 
threshold  of  15  tpy  for  PM-10 
emissions.  See  proposed 
S  51.165(a)(])(x)(A).  This  threshold  is 
the  same  emissions  rale  currently  used 
to  define  "significant"  for  PM-10 
emiaaions  under  the  PSO  regulations  at 
$S  51.186  and  52.21.  See,  e.g..  existing 
$51.iee(b)(23Hi). 

b.  Serious  Areas.  For  nonattaixmient 
areas  classified  at  serious  ibr  l%4-10. 


Congross  determined  that  stationary 
sources  emitting  70  tpy  or  more  of  PM- 
10  emissions  must  be  considered  major 
statiooaiy  sources.  See  section  189(b)(3) 
of  the  Act.  Therefore,  the  EPA  is 
proposing  to  amend  the  current 
definition  of  "major  stationary  source" 
to  add  a  70  tpy  major  source  threshold 
for  any  stationary  source  of  PM-10 
located  in  a  serious  area  for  PM-10.  See 
propoeed  S5i:i65(a)(l)(iv)(A)(l)(i)  This 
new  emissions  thre^old  would  apply 
to  new  stationary  sources  of  PM-10,  as 
well  as  existing  major  sources  proposing 
a  modification  resulting  in  an  kicrease 
in  PM-10  emissions.  An  existing  major 
stationary  source  of  PM-10  would  be 
considered  a  major  modification  when  it 
proposes  a  change  that  will  result  in  a 
significant  net  emissions  increase.  The 
EPA  is  also  proposing  that  the  propoeed 
significance  threshold  of  15  tpy,  as 
described  above,  apply  to  any  major 
modification  of  PM-10  ta  a  serious  PM- 
10  nonattaijmient 

c.  PM-10  precursors.  Section  189(e) 
provides  that  the  part  D  NSR 
lequiiements  applicable  to  major 
stationary  sources  ofPM-lO  shall  also 
apply  to  major  stationary  sources  of 
PM-10  precursors  (SOj,  NOx,  and 
VOC).  As  described  earlier,  the  EPA  it 
proposing  regulatory  language  which 
calls  for  each  plan  to  subject  major 
stationary  sources  of  specific  PM-10 
precursors  to  the  same  part  D  permit 
requirements  applicable  to  major 
stationary  sources  of  PM-10.  See 
proposed  S  51 .165(a)(13).  States  will  not 
be  required  to  implement  this  particular 
requirement  in  PM-10  nonattainment 
areas  wtnte  the  Administrator 
determines  that  PM-10  precursors  (i.e., 
SOj.  NOx,  and  VOC)  are  not  significant 
contributors  of  ambient  PM-10. 

To  implement  the  new  apphcability 
requirement  for  PM-10  precursora  in 
serious  PM-10  nonattaiiunent  areas,  the 
EPA  is  proposing  a  major  source 
threshold  of  70  tpy  or  more  of  any 
individual  PM-10  pretnirsor.  See 
propo««l  S51.165(a)(l)(ivKA)(lM»).  For 
stationary  sources  of  PM-10  precursors 
located  in  moderate  PM-10 
nonattaiimient  areas,  the  EPA  does  not 
intend  to.  propoee  an  emissions 
threshold  diflerent  fitim  the  existing 
general  threshold  of  100  tpy  or  more  of 
any  pollutant  Thus,  under  this  proposal 
the  existing  threshold  of  100  tpy  would 
also  apply  to  such  sources  of  PM-10 
precursors. 

The  EPA  is  also  proposing  that  any 
modification  of  a  source  emitting  a  PM- 
10  precursor  meet  the  same  part  D 
permit  requirements  that  apply  to 
modifioatians  at  major  statiaaary 
sources  o{  PM-10.  See  proposed 
$  51.ie3(aXlHv)(C).  For  purposes  of 


defining  a  significant  increase  tn 
emissions  of  any  PM-10  pracnrsor,  the 
EPA  is  proposing  a  40  tpy  threshold. 
See  proposed  §  51.165(a)(l)(xMD).  This 
proposed  threshold  is  the  same 
emissiena  rate  used.to  define  significant 
emissions  increases  individually  fa 
SO],  NOx,  and  VOC.  Thus,  the  40  tpy 
threshold  would  be  used  to  determine 
whether  a  major  modification  would 
occur  under  the  part  O  NSR 
requirements  with  respect  to  each 
proposed  net  emissions  increase  of  a 
PM-10  precursor  6x>m  a  major 
stationary  sotuce  of  that  PM-10 
precursor,  except  in  areas  where  the 
Administrator  determines  that  the 
sources  of  PM-10  precursors  do  not 
contribute  significantly  to  the  PM-10 
nonattainment  problem  in  the  area. 

The  EPA  considered  several 
approaches  before  deciding  on  the  use 
of  a  level  equal  to  the  original 
significance  threshold  in  each  case.  One 
approach  involved  the  EPA's 
prtxxdures  for  defining  the  significant 
emissicms  rate  for  each  criteria  pollutant 
under  the  current  PSD  and  part  D  NSR 
programs.  In  selecting  those  existing 
rates  for  the  criteria  pollutants,  the  EPA 
used  four  percent  of  the  short-term 
primary  standard  for  each  pollutant  as 
a  deaign  value.  The  design  values  were 
then  converted  to  emissians  rates  in 
accordance  with  EPA's  modeling 
procedures."  The  difficulty  in  using 
this  approach  to  select  a  significance 
level  for  PM-10  precursors  is  the 
uncertainty  concerning  the  PM-10 
conversion  rate  for  each  of  the  afiected 
pollutants.  6uch  conversion  rates 
depend  on  the  specific  chemistry  of  the 
pollutant  emissions,  as  well  as  a  number 
of  meteorological  factors  which  are  area- 
specific.  Thus,  a  standard  conversion 
rate  has  not  been  developed  that  would 
apply  to  all  sources  emitting  a  particular 
PM-10  precursor. 

Another  approach  for  PM-10 
precursors  involved  the  use  of  the  19 
tpy  significance  level  already  used  for 
PM-10  emissions  under  the  PSD 
regulations,  and  being  proposed  today 
for  PM— 10  emissions  under  the  part  D 
NSR  regulations.  The  EPA  rejected  this 
approach,  however,  because  of  its  overly 
conservative  nature.  The  EPA  does  not 
believe  that  it  would  be  teasonabia  to 
assume  a  100  percent  conversion  rate 
for  each  of  the  PM-10  precutson. 

Careful  consldontion  should  be  given 
before  approving  oAets  between  PM-10 
and  PM-10  ptecureors.  An  increase  in 
PM-10  emlsaiona  should  not  be  oSsat 
by  an  equivalent  decrease  in  emissions 
of  a  PM-10  precursor.  This  is  because 
a  reduction  of  a  PM-10  precursor 
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ordinarily  will  not  negate  an  equivalent 
incnaae  in  PM-10,  as  not  all  of  a  PM- 
10  pncunof  will  ordinarily  convert  to 
the  fame  mass  of  PM-10.  flia 
conveniao  prooaoa  may  depend  on 
several  variableo.  including  the 
availability  of  chemical  ronrtanti  in  the 
atmosphera  for  the  conversion  prooaa*. 
and  the  diSsrance  in  masa  betiveen  the 
PM-10  precunor  molecule  and  the  VM- 
10  particle  that  the  precuraw  reacts  to 
berome.  Anothar  utaicam  is  that  the  rate 
of  convanioo  of  the  precunor  lo  PM-10 
may  be  so  long  that  the  precursor  may 
not  entirely  convert  to  PM-10  within 
the  aame  nonattainment  area.  Tlius, 
then  would  be  lata  counteracting  eOsct 
andno  net  impnivement  to  air  quality 
In  the  ana. 

Undn  the  EPA^  pn^MMol.  a  oouToe  of 
a  FM-10  pracunor  may  oBHt  Us 
incraaaad  aminiaDa  with  the  same 
piecurtor  type  or  PM-10  (or  a 
aBubination  erf  the  two).  In  ihia 
aituatioa.  a  net  improvement  in  air 
quality  would  be  assured.  At  tbia  point, 
botufrver.  the  EPA  is  not  piopooing  to 
allow  ofintting  among  difbrent  typaa  of 
PM-10  precuiMO,  or  ofbatting  PM-10 
Inaeaaaa  with  leductiaaa  in  PMr-iO 
precuiaora.  becsiite  tba  Agency  does  not 
DOW  have  a  identific  ba^  to  propoae 
convanian  bcian.  However,  the 
Agency  doaa  not  Intend  through  this 
tutamafcing  to  preclude  trading  between 
PM-10  preauaors  at  tiich  time  as 
technical  data  supporting  such  a  scheme 
is  deveh^jed-'Tha  Agency  e^qwcta  that 
the  approvability  of  a  scheme  allowing 
trading  between  precurson  will  be 
addiened  in  subsequent  guidance  or  in 
the  context  of  individual  SIP  reviews, 
diough  the  Agency  is  considering 
reaolving  certain  policy  and  l^ol  issues 
in  thia  rulemaking. 

The  EPA  believes  that  nothing  in 
■ubpait  4  of  part  D  of  the  Act  would 
prahMt  trading  between  PM-10  and 
PM-10  precursors,  or  among  PM-10 
piecunon.  The  Agency  recogniaea  that 
aacUon  173(c)(1)  of  the  Act  may  be 
relevant  to  wheUier  Congress  intended 
to  aUow  ofiwtt  trading  among  PM-10 
pracuiaon  or  between  PM-10  and  PM- 
10  pncunon,  and  raquaeta  comment  on 
the  legal,  tsclmical,  and  policy  aapactx 
ofthisiaaua. 

Alto,  the  Q'A  beliaves  that  trading 
among  FM-10  and  PM-10  piocuraon 
raitea  lignificant  issuee,  including  the 
iasua  of  tdsntific  uncertainty.  The  EPA 
requests  comment  on  this  issue  and  on 
whether  or  how  trading  diould  be 
allowed  for  netting  in  determining  NSR 
applicability.  The  odentific  basis 
tamxating  ofitett  conversiont  and 
tni&ns  coDCsptoaUy  dwuld  q>ply  with 
•qtulmroe  to  netting.  But  allowing  tuch 
tnding  may  impit^erly  allow  wh^ 


would  have  othsrwisa  bean  major 
modificaUoos  to  escape  review.  Finally, 
the  Aganor  requsats  comment  on 
whether  afknving  trwUng  among  PM-10 
and  PM-10  pracunon  far  ofiMta  and 
netting  puipotet  should  sSact  the 
treatment  of  theae  emitaimt  br  major 
source  threshold  appUcability  purpotat. 
Iha  EPA  requeott  cominent  on  the 
policy,  tarhniral  and  legal 
conaitterationB  regarding  all  of  tbeaa 
issues. 

4.  Statutory  Rastrictiont  far  New 
Souroaa 

The  EPA  is  alao  proposing  to  amend 
its  regulations  at  40  CFR  52.24  which 
fvmtain  restrictions  on  the  construction 
or  modification  of  new  major  stationary 
sources  (the  construction  ban).  The 
changes  made  by  the  1990  Amendments 
that  oher  the  applicability  of  the 
constructiOQ  ban  provisions  are 
reflected  and  clarified  in  this  proposal. 
Urn  EPA  is  also  piopoaing  that  the 
definitiont  contained  in  proposed 
$  51.165  alto  apply  in  S  52.24. 

Under  the  1977  Amendments,  section 
110(a)(2)(I)  of  the  Act  required  the  EPA 
to  place  certain  areaa  under  a  faderally 
imposed  construction  moratorium  (ban) 
that  prtdubited  the  construction  of  new 
or  modified  major  stationary  aouroes  in 
nonattaiiunent  arees  where  the  State 
failed  to  have  an  implementation  plan 
meetii^  all  of  the  tequiremeota  of  part 
D.  The  1990  amendments  removed  the 
provision  under  section  110(a)(2)(I) 
requiring  this  prohibition  of 
construction.  However,  in  section 
110(n)(3)  of  the  Act  (Savinga  Clause), 
the  1990  Amendmoils  retdnad  the 
prohibition  in  case*  where  it  was 
applied  prior  to  the  1S90  Amendmenu 
based  upon  a  Bndii^g  that  the  area  (1) 
lacked  an  adequate  NSR  permitting 
program  (aa  required  by  section 
172(b)(6)  of  the  1977  Act),  or  (2)  the 
State  plan  failed  to  achieve  the  timely 
attaiiunent  of  the  NAAQS  for  sulfur 
dioxide  by  December  31, 1982.  All  other 
construction  bens  pursuant  to  section 
110(a)(2)(I)  are  lifted  as  a  result  of  the 
new  statutory  provision.  This  includes 
previously  imposed  construction  bans 
baaed  upon  a  Ti"'^'"g  that  the  plan  for 
the  area  did  not  demonstrate  timely 
attainment  and  maintenance  of  the 
ozone  or  OO  NAAQS.  In  accordance 
with  the  amended  asctian  110(n)(3)  of 
the  Act,  any  construction  ban  (plained 
remains  in  eSect  until  the  EPA 
determines  that  the  SIP  meets  either  the 
amended  part  D  pennit  requirements,  or 
the  requirements  under  subpart  5  of  part 
D  fo  attainmant  of  the  NAAQS  far 
sulfur  dioxide,  as  applicable. 

Section  173  and  this  various  subpart^ 
of  tilla  I  of  the  Act  contain  the 


pennita  lo  new  or  modiflsd  major 
alationary  sources  in  nonattalnmant 
araas  or  ozone  trontpotl  rsgiona.  To 
issue  such  pennita,  the  permit  authoiity 
must  flntflnd  par  aaction  173(a)(4)  that 
tha  "Administrator  hat  not  determined 
that  the  appUcaUe  implementation  plan 
it  not  being  adequately  implamantsd  for 
the  nonatlaininant  atea"iB  aoooidanoe 
with  the  requiiamanta  of  part  D.  If  the 
Adminiatntar  detaoninea  that  tha  SIP 
for  meeting  the  part  O  ramdranMntt  it 
not  being  adeqtutely  impjamantad  far 
the  nooatlainmait  ana  «d>are  the  nam 
source  or  modification  wants  to  locale, 
pennits  that  would  otherwise  meet  tha 
requirements  of  section  173  cannot  be 
issued.  The  Administrator  intends  to 
make  the  determinaUon  by  letter  to  the 
permit  authority,  with  a  foUow-up 
nottce  to  be  pubUabed  In  the  Fadatal 
Ragialar  and  nsed  not  imdertake  notice- 
and-comment  procedures  before  taking 
final  action.  The  EPA  solicits  comments 
on  this  method  of  ctmimiinirating  the 
determination.  Specifically,  the  EPA 
requests  commonls  on  the  need  far  an 
opportunity  for  public  notice  and 
comment  prior  to  »n«lring  the 
determination  elbctive. 

While  the  Q>A  policy  is  generally  to 
impooe  a  FIP  where  States  nil  to  adopt 
adequate  NSR  provisions,  aectian 
1 13(a)(5)  of  the  Act  provides  that  the 
EPA  may  issue  on  order  prohibiting  the 
construction  or  modification  of  any 
major  stationary  source  in  any  area, 
including  an  attaiiunent  area,  where  the 
Administrator  finds  that  the  State  is  out 
of  complianca  with  the  NSR 
requirements.  Specifically,  the  EPA  may 
issue  an  order  under  section  113(aX5) 
Wanning  construction  in  an  area 
whenever  the  Administrator  finds  that  a 
State  is  not  acting  in  compUance  with 
any  requirement  or  prohibition  of  the 
Act  relating  to  construction  of  new 
sources  or  tha  modification  of  existing 
sources. 

lliis  proposal  does  not  include  the 
transition  provisions  under  existing 
§  52.24  (c)  and  (g).  These  paragrapha 
were  removed  because  they  were 
originally  designed  to  clarify  the 
applicable  requirements  for  petmits 
issued  prior  to  the  initial  SIP  revisions 
required  by  the  1977  Amendments.  The 
EPA  solicits  comments  on  the  removal 
of  these  paragraphs.  Specifically, 
comments  are  requested  on  the  possible 
need  to  maintain  these  paragraphs  for 
enibicament  puipoaes  fbr  sources  that 
constructed  ptia  to  the  initial  SIP 
revisiona  raipiired  by  the  1977 
Amendmantt. 

in  addition  to  the  slgniGcant  rhangas 
alnady  dlacuaeed,  the  proposed  dianges 
to  S  52.24  include  several  minor 
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i.  Tlnse  minor  clungea  include: 
(1)  The  additioD  of  requiremants 
^iplicable  to  traosport  regioiu,  (2)  Ihe 
incliuian  Qf  nquinments  applicable  to 
(xitaiia  poUntant  pracuisora.  (3) 
incorporation  of  me  definitions 
proposed  in  §  S1.16S(a),  (4)  reviaiona  to 
the  language  at  $  52.24  (h)  (2),  and  (S) 
(e«iaiaDato$S2.24(j). 

In  SS  S2.24  (b).  (d).  (e).  and  (i).  the 
EPA  propoaea  that  all  the  nquiieiDents 
of  $  52.24  applicable  to  aonattainment 
areas  are  now  also  applicable  to 
transport  lagiooa.  The  propoasd  iwised 
regiilations  also  inootporate 
laquirenients  for  criteria  pollutant 
pracuTSors.  Where  previously  only 
criteria  pollutants  were  covmd  undar 
$$  52.24  (d)  and  (e),  the  EPA  propoaea 
that  the  conatniction  bain  provisiooa  of 
propoaad  i  52.24  now  extend  to  nM)ot 
stationary  sources  of  precursors  of 
poUutants  for  which  the  area  is  in 
nooattainment  or  for  which  it  ia  in  a 
transport  raeion. 

The  EPA  believes  that  the  proposed 
definitions  at  $  Sl.ie5(a)  should  also 
apply  when  implementing  the 
provisions  of  proposed  $  52.24.  ^^••"•i 
of  listing  each  definition  from 
$  il.lBS(a)  in  the  amended  §  52.24.  the 
EPA  pft^mses  that  the  definitiona  at 
pcopoeed  $Sl.ie5(a)  apply  under 
S  52.24(1).  Alao,  by  lefsiring  to  the 
definitiona  in  $Sl.ies(a).  the  fugitive 
amisainns  language  at  '■"'H'Tg  %  52.24(h) 
is  not  needed,  since  the  applicable 
definition  is  contained  in  tne  definitions 
under  §  51.ie5(a)  which  the  EPA  is 
today  proposing  to  incorporate  into 
$  52.24(f)-  The  propoaad  changes  to 
exiating  NSR  definitiona  and  the 
ntioiuila  for  these  changes  is  discussed 
in  the  appropriate  sections  of  this 
pnambls  which  discuss  propoeed 
chansea  to  regulations  at  $  51.165. 

At  $  52.24(gH2).  the  EPA  U  proposing 
to  add  that,  under  certain  conditions 
when  an  enforceable  limitaticm  is 
relaxed,  the  requirements  of  §  51.IBS(a) 
apply. 

5.  Applicability  of  Nooattainment  NSR 
to  Internal  Combustion  Engines 

Using  new  and  revised  definitiona 
cantainad  in  the  1990  Amendmsnta 
Congiess  drew  a  distinction  between 
emissions  resulting  from  stationary 
internal  combustion  engines  and  newly- 
defined  "nonroad  engines"  (for 
purposes  of  regulating  internal 
combustion  engines  under  dtlas  I  and  n 
ofthe  Act).  Section  216(10)  of  Uie  Act 
defines  "nonroad  engine"  as  "an 
intemal  combustion  engine  (including 
the  foel  system]  that  is  not  used  in  a 
motor  v^cle  or  a  vehicle  used  solely 
for  competition,  or  that  is  not  subject  to 
standards  promulgated  under  sections 


111  or  202."  Congress  also  added  a 
definition  of  "nonroad  engine"  in 
section  216(10),  a  definition  of 
"ncnroad  vehicle"  in  section  216(11),  a 
new  definition  of  "stationary  source"  in 
section  302(z),  and  revised  the  existing 
definition  of  "stationary  source"  in 
ssctioa  lll(aH3).  Both  definiUons  of 
"stationary  source"  include  the 
distinction  between  stationary  and 
nonroad  internal  combustiqa  engines. 

Under  the  amended  Act,  emissions 
from  a  "stationaxy  intenul  combustion 
engine"  are  generally  considered  part  of 
a  stationary  source  and  subject  to 
control  under  title  I  State  NSR  permit 
programs.  On  the  other  hand,  emissions 
resulting  directly  from  internal 
corabustian  engines  considered  to  be 
nonroad  engines,  or  fitim  nonroad 
vehicles,  are  generally  subject  to 
separate  ragulation  under  title  n  of  the 
Act  On  June  17, 1994,  the  EPA 
published  regulations  at  40  CFR  part  89 
regarding  new  nonroad  engines  and 
nonroad  vehicles,  «^ch  included 
definitions  of  the  two  terms.  See  59  PR 
31306. 

In  today's  docimient.  the  EPA  is 
proposing  to  amend  the  various  NSR 
regulations  by  revising  the  definition  of 
"stationary  source"  to  include 
emissions  from  stationary  internal 
combustion  engines,  and  to  exclude 
emissions  from  nonroad  engines  and 
nonroad  vehidea,  as  well  as  from 
emissions  resulting  directly  from  an 
internal  combustion  engine  used  Cor 
tnnspoitation  purposes.  See  proposed 
S51.165(a)(l)(i).  The  EPA  is  also 
proposing  to  complement  the  definition 
of  "stadtmary  source"  with  new 
definitions  addressing  the  terms 
"stationary  internal  combustion 
engine,"  "nonroad  engine,"  and 
"nonroad  vehicle."  "^  See  proposed 
§S  51.165  (a)(l)(xxxii)  throu^ 
(a)(lKxxxiv).  respectively.  It  should  be 
noted  that  the  proposed  definitions  of 
"nonroad  engine"  and  "nonroad 
vehicle"  are  the  same  definibons  that 
EPA  promulgated  under  40  CFR  part  89 
on  June  17, 1994  (59  FR  31337).  As 
proposed,  a  "stationary  internal 
combustion  engine"  refers  to  any 
internal  combustion  engine  that  is 
regulated  by  a  Federal  NSPS 
promulgated  under  section  11 1  of  the 
Act,  or  an  internal  combustion  engine 
that  is  none  of  the  following:  a  nonroad 
engine,  an  engine  used  to  propel  a 
motor  vehicle  or  a  vehicle  used  solely 
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for  oompetitian,  or  an  engine  subject  to 
standards  promulgated  imder  secdon 
202  ofthe  Act  See  proposed 
S51.ies(a)(l)(xxxu). 

It  is  the  EPA's  intsnt  to  continue  to 
regulate  internal  combustion  angiiut. 
that  fonction  in  a  stationary  manner  as 
stationary  internal  combustion  ""g*""* 
Apart  from  engines  regulated  undo- 
section  111  arid  engines  used  to  prtmel 
a  motor  vehicle  or  a  vehicle  used  sossly 
for  competition,  the  proposed 
definitions  distinguish  nonroad  engines 
from  stationary  internal  combustion 
engines  primarily  on  the  basis  of  engifie 
mobility  and  residence  time.  Engines 
tliat  are  permanently  affixed  or  are 
otherwise  non-poitable  and  noo- 
transpottable  are  clearly  stationary 
internal  combustion  engines.  In 
addition,  the  definition  of  nonroad 
engine  provides  that  while  portable  and 
transportable  internal  comtmstion  are 
generally  to  be  regulated  as  nonroad 
engines,  those  internal  combustion 
engines  that  remain  in  a  particular 
location  for  over  12  months  (or  a  shorter 
period  of  time  for  engines  operating  at 
sources  with  seasonal  operating 
schedules]  are  to  be  treated  as  stationary 
internal  combustion  engines  (this 
excludes  engines  in  self-propelled 
equipment  and  equipment  intended  to 
be  propelled  while  performing  its 
intended  function). 

Typical  stationary  internal 
combustian  ovgines  generally  include, 
but  are  not  limited  to,  engines 
associated  with  pipeline  pump  and 
compressor  drives,  electric  povrer 
generation,  and  certain  well-drilling 
operations.  Examples  of  internal 
combustion  engines  which,  for  the  moet 
part,  would  be  considered  nonroad 
engines  (and  nonroad  vehicles]  include 
diesel  locomotives,  hrm  and 
construction  equipment,  utility  engines 
(such  as  lawn  and  garden  equipment), 
forklifts,  mobile  cranes,  and  airport 
service  vehicles.  Some  internal 
combustiaa  engines  perform  both 
mobile  and  stationary  activities — i.», 
they  are  used  both  to  propel  a  vehicle 
and  to  operate  some  equipment  or 
device  when  the  vehicle  is  stationary. 
The  EPA  is  proposing  that  such  engines 
would  be  amsideted  nonroad  engines, 
and  not  subject  to  review  as  stationary 
internal  combustion  engines. 

The  EPA  notes  that  as  part  of  the 
rulemaking  on  nonroad  engines  on  June 
17, 1994  (59  FR  31311),  it  is  a 
prohibited  act  to  attempt  to  circtunvent 
the  exclusion  based  on  the  residence     ' 
time  of  a  portable  or  transportable 
engine  by  means  of  removing  the  engine 
from  its  location  for  a  period  and  then 
returning  it  to  that  same  location.  In 
such  oases,  the  time  between  removal  of 


tha  angUis  and  its  return  to  sarviae  (or 
replaoanant)  would  be  countad  toward 
the  dme  period  ipadiled  in  paragraph 
(2)lUi).  An  axmnpla  oftha  final  aantenrw 
of  pan«npb  (2XiU)  of  the  definitlan  of 
nonroad  angina  is  when  a  portable 
generator  engine  that  functjnna  a*  a 
pormanant  backup  generator  la  replaced 
by  a  dUfannt  angina  (or  engines)  that 
performs  tha  same  function,  bi  that  case, 
tha  cumulaUva  laaidaoce  time  of  both 
ggnentors,  Inrhiding  the  time  between 
removal  of  the  original  engine  and 
tnatallatlnn  of  tha  lepiaoamant  would 
be  counted  toirard  the  consecutive 
residance  tiipa  period. 

The  definitlan  of  nonroad  angina 
indudas  a  piovlaiao  that  if  an  engine  is 
replaced  by  onodier  ai^ine  within  the 
12-month  period,  thatUm  replacement 
engine  should  be  considered  in 
calculating  the  consecutive  time  period. 
Thia  provision  is  designed  to  ensure 
that  when  an  Internal  combusttoo 
engine  is  nocessary  far  the  operation  of 
a  stationary  facility,  the  replacement  of 
one  particular  engine  with  another 
would  not  prevent  the  engines  from 
being  included  as  pert  ofthe  stationary 
facility.  The  EPA  solicits  comment  on 
the  appropriateness  of  the  proposed 
definition  of  stationary  internal 
combustion  engine  and  of  tiie 
appropriateness  of  incorporating  the 
same  dsfiniUon  of  nooroad  engine  as 
was  promulgated  in  part  89. 

Tba  EPA  published  on  June  17, 19S4 
(59  FR  31339)  an  interpretative  rule  as 
an  appendix  to  40  CFR  part  89 
explaining  the  EPA's  views  concerning 
the  ability  of  States  to  regulate  internal 
combustion  engines  manufactured  prior 
to  the  effective  date  of  port  89,  as  well 
as  the  ability  to  impoae  in-uae 
restrictioos  on  nonroad  engines. 
Paragraphs  1  and  2  of  the  Appendix 
relating  to  engines  manufactured  prior 
to  tha  afiective  date  of  part  89  have  been 
remanded  to  EPA  and  ordered  to  be 
vacated  pursuant  to  a  voluntary  motion 
by  EPA  to  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  The  EPA 
expects  to  give  further  consideration  to 
the  interpretations  in  these  paragraphs 
in  a  separate  action.  The  full  text  ofthe 
remaining  paragraph  (paragraph  3]  of 
the  appendix  is  repeated  hera: 

3.  Mweovar.  EPA  bsUsves  that  States  ara 
not  prscludsd  under  section  209  from 
ngiuatiDg  the  use  and  operation  of  nonroad 
engines,  such  as  regulations  oo  houn  of 
iif^y  dsily  mass  *«ipif««n  limits,  or  suihir 
limiu  oo  ball  nor  ara  permits  ngulatiiig 
such  oparatioiis  precluded  onoe  thsaogiiie  is 

C'    ad  into  service  or  ODce  the  squitable  or 
1  tiUs  to  tile  engine  or  vahicla  Is 
transfisxrad  to  so  ultlmatB  purcfasser,  aa  long 
ae  BO  rtrtifl^ti^T",  inspection  or  other 
sppnival  related  to  tha  conttol  of  emissions 


is  nquired  es  a  oooditiOD  pncodssit  to  tha 
Initial  retail  ssis,  tiding  or  Xflstntko  of  tha 
angins  or  egnlpmant  The  EPA  taaUsvas  that 
StHtsa  an  not  prsvealsd  by  ssctlaa  201  lian 
raqoMng  retrofitting  of  nosmad  anginas  In 
certain  circumstances  anos  s  naaooabls  time 
lue  passed  aJlar  As  ai^tiia  Is  no  los^ar  new, 
as  long  as  the  raquirsments  do  not  aaoiuit 
to  a  stsndard  niatina  back  to  the  oiiglBal 
manuiactursr.  Thai  etas,  EPA  ballaves  thsl 
modest  latiofil  laqoiramsals  may  be  raquiisd 
aflar  a  nasonsble  amount  of  time  (e^,,  at  the 
timeof  refegistTsti on  Of  rebuilding)  and  mora 
-  ij^fljcaat  ntrofit  requlraments  may  be 
required  after  e  mora  significant  period  of 
time  (e.g.  afbar  tha  end  of  tha  useful  life  of 
tbaangiiie). 

B.  NSB  Ptwisioiu  for  PnvmUon  of 
Significant  Deterioration 

As  discussed  below  EPA  is  proposing 
several  changes  punuant  to  the  1990 
AmendmenU  to  the  PSD  rules  at  40  CFR 
51.166  and  40  CFR  52.21  to  codify  some 
of  revised  praconstruction  permit 
requirements  of  part  C  of  tide  I  of  the 
Act  These  changes  include  (1)  the 
applicability  of  PSD  to  ozone  depleting 
subatanoes  (ODS)  regulated  under  title 
VI  of  tha  Act,  and  (2)  the  exemption  of 
the  HAP  listed  under  section  112  ofthe 
Act  from  Federal  PSD  applicability.  The 
EPA  is  considering  future  rulemaking  to 
propoaa  other  changes  to  EPA's  PSD 
prtjgram  in  light  ofthe  1990 
Amendments. 

1.  Stratospheric  Ozone-Depleting 
Substances 

New  title  VI  ofthe  Act,  entitled 
"Stratospheric  Ozone  Protection," 
regulates  the  production  and 
consumption  of  substances  that  deplete 
the  stratospheric  ozone  layer.  These 
substances  are  typically  used  as 
refrigerants  for  both  household  and 
commercial  purposes,  and  for  other 
common  uses  silcb  as  fire  suppression, 
solvents,  and  foam  blowing.  Methyl 
bromide  is  also  a  listed  ozone  depleting 
substance  that  is  used  as  a  broad 
spectnun  bioddal  agricultural  fumigant 
Pursuant  to  section  165(a)(4)  ••,  the  PSD 
relations  apply  to  all  poUutants 
regulated  under  the  Act"  See  also,  e.g., 
existing  S  51. 166(b)(23)(ii). 

Section  602  of  title  VI  of  the  Act  lists 
ODS  for  regulation  and  classifies  the 
substances  as  either  Class  I  or  Qass  D.  - 
The  Class  I  list  includes  the  substances 
previously  regulated  to  implement  the 
Montreal  Protocol  on  Substaiuxa  that 
Deplete  the  Ozone  Layer  (Montreel 


Pra«ocol).<*1lM  Class  I  substanoaa  liat 
nnntains  tptdSIc  chlorofiuorocariiana 
(CPQ,  apadllc  halona,  caiboo 
tetrachloride,  and  methyl  chlonifann. 
malhyl  hramide,  and  die 
^nbochlorofluococaibona  (HCPQ:  tha 
Qooa  n  aubotanoas  list  nnaitiafai*  fpacific 
HCFC  Thoae  Claas  I  and  daoa  n  Usis 
also  include  the  iaoman  ofthe  Uated 
subetancas,  exoqrt  for  1,1,2- 
trichloniethana,  whkh  is  an  isomer  of 
methyl  diloroftmn.  Pursuant  to  the 
lining  criteria  of  section  602,  the 
Administntar  may  by  rule  add  new 
substances  to  the  lists  of  Class  I  and 
Class  n  subataiuBS.  The  EPA  added 
methyl  faranlde  and  the 
hydrobromoOuorocarfaana  (HBFC)  to  the 
dass  I  list  pursuant  to  Section  602.  See 
58  FR  65018,  65028  (December  10, 
1993). 

As  ODS  an  regulated  imder  title  VI  of 
the  Act  they  an  pollutants  "subject  to 
regulation"  under  the  Act  for  PSD 
eppUcability  purposes.  The  EPA  is 
therefore  proposing  that  new  major 
stationary  sources  and  major 
modifications  of  aouroes  of  these 
pollutanu  are  subject  to  BACT  for  ODS. 
Undar  section  169(1),  a  stationary 
source  is  major  if  it  is  one  of  28  listed 
source  categories  and  it  emits,  or  has  the 
PTE,  100  tpy  or  more  of  any  air 
pollutant  likewise,  for  other  source 
categories,  the  major  stationary  source 
threahold  is  250  tpy.  Absent  an  EPA 
determination  of  a  "significance  level" 
for  a  particular  pollutant,  a  modificatiaa 
at  a  major  stationary  source  resulting  in 
any  net  increase  in  emissions  of  the 
pollutant  is  subject  to  the  PSD 
requirements.  See  existing 
S52.21(bK23)(ii). 

The  EPA  is  proposing  that  the  ODS 
listed  imder  section  602  be  aggregated 
as  a  single  pollutant  for  PSD 
applicability  purposes.  See  proposed 
K  51.166(b)(23Ki)  and  52.21(b)(23){i). 
Since  these  substances  are  in  many 
cases  used  for  the  same  purpoees  and 
can  be  substituted  for  each  other,  and 
because  the  nature  of  their 
enviroiunantal  impact  is  the  same,  the 
EPA  believes  it  is  appropriate  to 
aggregate  them  as  a  single  pollutant  for 
purposes  of  PSD  applicability.  Also, 
treating  ODS  as  a  single  pollutant  is 
similar  to  treatment  of  VOC  for  PSD 
purposes.  Like  VOC.  ODS  have  varying 
levels  of  environmental  impacts  (or 
reactivity),  but  PSD  applicability  for 
VOC  is  nevertheless  based  on  a  total 


"  Soction  lSS<aX4)  of  tlia  Act  piovldaa  lliat.  In 
ordai  to  obtain  a  PSO  permit  a  iouTC«  nuiat  ba 
"aubfact  to  tba  BACT  ior  each  poUuuiu  aubfacl  Is 
laBitlatioo  undar  tlila  Act  vnhtad  from,  or  arliicb 
taaults  from,  lucli  facility."  (Emphaaia  Supplied.) 

•  Nora  thai  Daw  nOiorillZftiKS)  of  Iba  Act 
axampu  tha  HAP  liatad  under  aadion  111  torn  Iha 
PSD  proviakmt  of  pan  C  of  title  1. 


*e  PTiartoeoectmBatoltbaiiewUUeVl.oa 
Almost  U.  less  (S3  n  aosas)  the  KPA  publiahad 
raise  ImplaBiaKitinc  tba  Mootfaal  protocol.  Tbaaa 
ralaa  reiulalaCK:  11. 12.  in.  114.  IIS  and  haleoi 
1211. 1301  and  2402  aa  DOS.  Tha  PSD  ta|ulatiana 
afpUad  to  tba  ODS  regslead  undar  the  MoaBeel 
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man  of  smuaioiu  withoat  eiQustinaot 
iormcilvitv. 

As  put  of  tin  same  propotad  rhsngn, 
the  Q'A  is  propoaiiig  ■  lignificanoB 
l«*el  of  100  tpy  for  datennfaiing  HSD 
appUdbiHty  to  moitiBratiom  at  maior 
atatiaoaiy  aouice*  that  rasult  in  a  net 
inoease  tnemlMians  of  aggregate  CX)S. 
Hie  EPA  has  detonnined  significance 
levels  for  all  other  pollutants  based  on 
the  local  ambient  impact  associated 
with  that  particular  amoont  of 
emissions.  Since  wmissionii  causing 
stratospheric  ozone  depletion  is  strictly 
s  global  prohlem,  no  appredable  local 
ambient  impact  will  result  from 
emiwrinns  bom  a  perticnlar  souice. 
Among  regulated  pollutants,  ODS  ate 
unique  in  this  regard.  Also,  the  glcibal 
stratospheric  ozone  impact  from  a 
particular  source  is  tat  below  an  amount 
that  would  have  a  meaauiaUe  local 
ambient  impact.  In  addition,  the  EPA 
believes  that  title  VI  constitutes  a  Eairly 
comprehensive  approach  to  addressing 
OOS  emissims.  Including  a  program  to 
recycle  and  reduce  emissians  under 
saclian  608  of  the  Act. 

On  the  other  hand,  the  Act  provides 
that  a  new  source  emitting  100  tpy  of 
OOS  (and  for  some  source  categories 
250  tpy)  should  be  subject  to  PSD 
review,  including  the  BACT 
requirement.  The  EPA  believes  that  PSD 
should  apply  to  any  Aodification  at  a 
major  stationary  source  that  would 
result  in  a  net  emissions  increase  in 
ODS  of  at  least  100  tpy.  which  is  the 
lower  major  source  threshold.  This  is 
consistent  with  the  purposes  of 
Coiwress  in  enacting  the  PSD  provisions 
to  identify  &cilities  which  are 
rasponstble  for  deleterious  pollution 
and  which,  due  to  their  size,  are 
financially  able  to  bear  the  costs 
imposed  by  PSD.  See  Alabama  Ptnnr 
Co.  v.  CoatJe.  636  F.2d  323.  353  (D.C 
CIr.  1979)  (discussing  Coogiess's  intent 
in  enacting  PSD  provisians).  However, 
for  the  reaaons  discussed  above,  the 
Agency  beUeves  that  the  global  ambient 
impact  of  emissions  below  that 
threshold  are  de  minimis.  The  EPA 
requests  comment  on  its  propoeed  100 
tpy  significance  level  for  ODS. 
Commenters  should  specify  Ihe  basis  for 
amp  other  suggested  significance  level. 

The  EPA  is  also  considering  an 
alternative  whereby  groups  of  ODS  that 
may  be  used  for  the  same  purpoees 
would  be  aggngated.  but  that  those  that 
.  are  used  for  diShrent  purposes  and 
cannot  be  substituted  for  each  other 
would  be  treated  separately  for  PSD 
applicability.  The  current  groupings 
under  section  602  may  represent  such 
use  groups.  The  EPA  recognizes, 
hmraver,  that  these  groups  may  not 
sufficiently  represent  chemicals  that  can 


be  substituted  for  each  other  because 
some  within  ibe  same  group  may  Hot  be 
subsUtutos,  and  because  substitutes  may 
exist  acroes  groups.  (Of  course,  sa 
discusaed  below,  HCFC  may  be 
substituted  for  CFC)  Under  this 
alternative,  the  major  souice  thresholds 
and  the  significance  level  would  apply 
independently  for  eech  group  of 
substitutable  ODS.  The  EPA  requests 
comment  on  this  option,  and  on  the 
appropriate  groupings  of  ODS  under 
such  an  approach. 

The  EPA  notes  that  the  termination 
date  for  production  and  consumption" 
of  halons  passed  with  the  end  of  1993. 
and  that  the  termination  date  for 
production  and  consumption  of  the  CFC 
was  the  end  of  1995.  Therefiara. 
significant  increases  in  emisaioas  of 
halons  and  CFC  are  not  likely  to  occur 
after  final  promulgation  of  tUs  rule. 
Rather,  the  EPA  understands  that  it 
intends  that  the  tennination  of 
production  and  consumption  of  the 
mora  potent  ODS  will  force  usera  to 
substitute  less  potent  ODS.  The  most 
common  switch  is  the  substitution  of 
the  lower  ozone-depleting  potential 
HCFC  for  the  higher  ozone-depleting 
potential  CFC.  Much  of  this  will  have 
been  accomplished  by  the  time  of  final 
promulgation  of  this  rule. 

Cunentiy,  the  EPA's  regulations 
would  appear  to  require  that  any 
increase  in  the  mass  of  emissions  from 
a  non-routine  change  involving 
substitution  of  HCFC  for  CFC  would 
trigger  PSD  review.  Existing  equipment 
in  many  cases  may  have  to  be  aheted  or 
replaced  to  accommodate  the  substttuls 
OOS.  Since  Use  EPA's  tiUe  VI  program 
is  geared  toward  forcing  such  changes 
because  they  are  envirmunentally 
beneficial,  the  EPA  has  indicated  that  it 
will  consider  treating  such  substitutions 
as  pollution  control  projects.  The  EPA 
issued  policy  concerning  pollution 
control  projects  in  a  July  1. 1994 
memorandum  from  John  S.  Seitz. 
Director.  OAQPS.  entitled  "Pollution     . 
Control  Projecis  and  New  Source 
Review  (NSR)  Applicability."  The  EPA 
also  took  the  position  that  the  proposed 
substitution  of  HCFC-141b  for  CFC-11 
at  Whirlpool  Corporation's  Forth  Smith, 
Arkansas  facility  would  qualify  for  a 
case-by-case  exclusion  from  PSD  review 
as  a  pollution  control  project."  See  57 
FR  32314,  32320  (July  21. 1992) 
(explaining  that  the  EPA  vidll  consider 
pollution  control  projects  on  a  case-by- 
caae  basis).  This  may  be  appropriate  at 


"  rnMnmpHnn  aqusls  pnducUoD  plua  iaiponi 


"L««  Inm  A.  Stulay  IWbuii.  U.&IPA 
lto(laa  VL  In  bi«UU  MatUh  ArkaUM  Dqannal 
of  Polliukm  Control  oad  Ecology  (FabniHy  1. 1894^ 


least  where  the  switch  will  imt  Incnasa 
emissions  of  any  otfaar  poUutant  which 
would  impact  a  NAAC^.  PSD 
increment,  or  air  quality-related  value, 
wiU  not  cauae  any.cross-media 
concerns,  and  will  not  iiuaeaae  any  risk 
assodated  with  toxic  or  HAP. 

The  EPA  is  proposing  this  approach 
as  a  regulatory  exclusion.  The  title  VI 
program  is  designed  to  force  such 
substitution  in  order  to  reduce  the 
Juumful  efiect  of  OOS  on  the 
stratospheric  ozone  layer,  and  the 
Agency  encourages  voluntary  or  early 
substitution.  Because  substitution  of 
less  potent  OOS  for  more  potent  (X)S  is 
a  primary  goal  of  the  EPA's  ODS 
regulatory  program,  the  Agency  beUeves 
that  an  existing  major  stationary  source 
that  emits  OOS  shAild  be|  able  to  make 
a  change  to  use  other  ODS  with  1ms 
ozone-depleting  potential  without 
triggering  PSD  review.  So  long  as  the 
monifications  needed  to  accomplish 
such  substitution  do  not  result  in  an 
increase  of  the  production  capacity  of 
the  ODS-emitting  equipment,  the  EPA 
believes  that  applying  PSD  and  the 
BACT  requirement  would  tuM  be  within 
the  intended  scope  of  the  PSD  program. 
Howevei,  if  the  physical  change  or 
change  in  the  method  of  operation  is 
other  than  whft  is  needed  to 
acconunodate  the  switch  in  ODS.  and  if 
there  is  a  significant  net  emissions 
increase  of  100  tpy  or  greater  of  ODS, 
then  the  change  Is  a  major  modification 
subject  to  PSD  and  the  BACT 
requirement.  Accordingly,  to  implement 
this  policy  regarding  ODS  substitution, 
the  EPA  is  proposing  to  provide  that 
such  substitutions  would  not  be 
considered  a  physical  change  or  change 
in  the  method  of  operation,  and 
therefore  would  not  be  a  major 
modification  for  PSD  purposes.  See 
proposed  SS  51.166{b)(2)(iU)(N)  and  40 
CFR  52.21(b)(2)(iii)CN). 

The  EPA  recognizes  that  the  very 
specific  assessment  of  ozone-depleting 
potential  for  all  listed  substances  under 
section  602  of  the  Act  also  may  support 
a  broader  incorporatioQ  of  relative 
ozone-depleting  potential  into  PSD 
applicability  for  all  ODS-reUted 
modifications.  In  short,  as  noted  above, 
EPA  is  considering  an  alternative 
whereby  all  modifications  would  be 
assessed  on  a  weighted  basis  relative  to 
their  ozone-depleting  potential.  Under 
this  ahemative  approach,  any  increase 
in  amount  of  OI^  emitted  as  a  result  of 
a  change  to  a  substance  with  lower 
ozone-depleting  potential  would  be 
discounted  by  the  relative  ODP  of  the 
new  substance.  For  example,  if  a  facility 
using  500  tpy  of  CFC-1 1  (with  an 
ozone-depleting  potential  of  1.0) 
switched  to  use  1000  tpy  of  an  HCFC 


with  an  ODP  of  0.1,  there  would 
actually  be  a  decrease  in  total  ozone- 
depleting  potential,  and  PSD  review 
would  not  apply.  "Hiis  approach  is 
arguably  consistent  with  the  purpose  of 
PSD  to  prevmit  deterioration  in  air 
quality.  To  the  extent  a  switch  in  ODS 
actually  reduces  overall  ozone-depleting 
potential,  no  deterioration  in  air  quality 
would  result.  Were  the  EPA  to  adopt 
this  alternative  approach,  it  would  be 
consistent  for  purposes  of  the  PSD 
netting  calculation  to  adjust  the  mass  of 
each  ODS  involved  based  on  its  ozone- 
depleting  potential  to  determine  if  a 
modification  results  in  a  significant  net 
emissions  increase. 

The  EPA  recognizes  that  the 
rignifimni  variation  in  ozone-depleting 
potential  could  allow  substantial  plant 
expansions  contemporaneous  with  the 
olimination  of  a  substance  having  a 
higher  ozone-depleting  potential.  This 
approach  would  thus  allow  a  source 
that  builds  new  units 
contemporaneously  with  a  substitution 
to  avoid  PSD  (and  the  pollution 
minimization  opportunity  it  afTords), 
whereas  a  "green  field"  source  simply 
building  the  new  units  would  be  subject 
to  PSD.  Nevertheless,  from  an 
environmental  impact  standpoint,  this 
is  arguably  no  dimrent  than  an  existing 
utility  replacing  an  uncontrolled  NOx- 
emitting  boiler  contemporaneously  with 
the  constructiim  of  several  well- 
contit>lled  new  boilera. 

Still,  section  165  of  the  Act  specifies 
preconstrucUon  review  requirements  for 
construction  of  "major  emitting 
facilities,"  defined  in  section  302(j)  in 
terms  of  tons  of  pollutant  emitied  per 
year.  These  provisions  do  hot 
specifically  consider  the  relative 
reactivity  of  pollutants  in  determining 
whether  PSD  applies.  The  general  rule 
is  that  physical  or  operatiorul  changes 
that  do  not  increase  emissions  on  a 
plant-wide  basis  are  excluded  from  the 
PSD  program  because  Congress 
intended  this  program  to  prevent 
significant  increases  in  air  pollution 
and,  hence,  deterioration  in  air  quality. 
Alabama  Power,  636  F.2d  at  401.  The 
EPA  recognizes  that,  based  on  our 
knowledge  of  the  reactivity  of  ODS.  air 

rlity  deterioration  can  be  prevented 
pite  certain  increases  in  the  tpy  of 
ODS  emissioos. 

But  the  Agency  does  not  believe  it  is 
obligated  to  adjust  the  increases  in  the 
mass  of  pollution  on  a  reactivity  basis 
in  order  to  ensure  that  PSD  apply  only 
where  an  iiu:rease  in  the  mass  of 
pollution  would  actually  deteriorate  air 
quality.  This  is  particularly  so  where 
title  VI  of  the  Act  represents  a 
Congressional  determination  that 
existing  levels  of  ODS  are  unacceptable 


and  must  be  reduced  (and  ultimately 
eliminated),  and  where  PSD  review  may 
constitute  a  tool  for  reducing  ODS 
emissions  associated  with  major  new 
construction.  The  EPA  therefore 
believes  that  it  has  discretion  to  apply 
PSD  in  a  straight-forward  maimer  under 
section  165  to  unadjusted  mass 
increases  where  sources  are  expanding 
capacity  in  order  to  ensure  BACT  is 
applied  to  such  modifications. 

The  EPA  believes  this  alternative 
could  promote  early  substitution  of  less 
potent  ODS  to  support  expansion  in 
capacify.  The  EPA  is  also  sensitive  to 
any  incentive  it  might  provide  to  delay 
substitution  until  the  sourt»  is  ready  for 
plant  expansion  or  other  physical  or 
operational  changes  that  may  result  in  a 
significant  net  increase  in  OOS.  Since 
sources  could  utilize  credit  from 
substitution  throughout  the  5-year 
contemporaneous  period  for  netting,  the 
incentive  to  delay  substitution  may  be 
limited  to  unusual  situations  where  a 
source  has  flexibility  to  delay 
substitution  for  S  yeare  and  is  aware  of 
construction  it  intends  to  commence 
long  in  the  future.''  The  Agency  expects 
that  the  extra  incentive  for  substitution 
this  approach  will  provide  should 
outweigh  any  risk  of  an  incentive  to 
delay  substitution.  The  EPA  requests 
comment  on  this  alternative  approach. 
The  EPA  spedficaUy  requests  that 
conmientere  address  the  incentives  this 
alternative  would  create,  the  legal  basis 
for  adjusting  mass  emissions  in  light  of 
the  ozone-depleting  potential  and  the 
costs  and  benefits  of  applying  BACT 
and  other  PSD  requirements  to  the 
variety  of  ODS-emitting  sources. 

Finally,  the  Agency  is  again  avirare 
that  the  phaseout  schedule  for  the  CFC 
oiul  halons  is  likely  to  prompt  the  bulk 
of  substitution  to  HCFC  even  before  the 
Agency  takes  final  action  on  this  rule. 
As  noted  above,  the  Agency  has  already 
taken  the  position  for  one  such  facility 
that  substitution  of  HCFC-141b  for 
CFC-11  would  qualify  for  a  case-by-case 
exclusion  from  PSD  review  as  a 
pollution  control  project,  where  the 
project  would  not  increase  production 
capacity  at  the  plant  or  result  in 
increased  utilization  of  existing 
capacify.  The  Agency  may  need  to 
address  whether  modifications 
involving  incieases  in  plant  capacify  or 
utilization  and  overall  reduction  in  total 
ozone-depleting  potential  should 
qualify  as  a  pollution  control  prefect 
based  on  an  overall  decrease  in 
emissions,  weighted  on  the  basis  of 
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ozone-depleting  potential,  from  the 
project.  "The  Agency  requests  comment 
on  whether  a  project  involving 
expansion  in  plant  capacify  or 
utilization  may  reasonably  be 
considered  part  of  a  pollution  control 
projecL  In  any  case,  even  if  the  Agency 
does  not  allow  such  projects  to  qualify 
as  a  pollution  control  project,  if  the 
Agency  adopts  the  ozone  depletion 
weighting  alternative  for  ell 
momfications,  substitutions  that  occur 
before  the  final  rule  may  still  generate 
credit  to  support  expansions  later  in  the 
5-year  contempoaneous  period  after 
promulgatiim  of  the  final  rule.  The  EPA 
requests  comment  on  this  view. 

2.  Usted  Hazardous  Air  Pollutants 
(HAP) 

Under  Ihe  1977  Act  Amendments  and 
regulations  issued  thereuniier,  the  PSD 
requirements  of  the  Airt  spply  to  all 
"niajor"  new  sources  and  "major 
modifiations,"  i.e.,  those  sources 
exceeding  certain  aimual  tonnage 
thresholds.  See,  e.g.,  existing 
§S  51.166(b)(2)(i)  and  (b)(23)(l). 
Typically,  new  sources  and 
mixlificaUons  become  subject  to  PSD 
because  their  potential  emissions 
exceed  the  specified  tonnage  threshold 
for  a  criteria  pollutant  (i.e..  a  poUutant 
for  which  a  NAAQS  has  been 
established  under  section  109  of  the 
Act).  For  a  major  new  source,  the  PSD 
requirements  apply  to  every  pollutant 
subject  to  regulation  imder  the  Act  that 
is  emitted  in  "significant"  quantities  or. 
in  the  case  of  a  modification  to  an 
existing  major  source,  for  whi<:h  there  is 
a  significant  net  emissions  increase.  See, 
e.g.,  existing  §  52.21(b)(23)(i).  Under  the 
1977  Act  Amendments.  BACT  and  other 
PSD  requirements  applied  not  only  to 
«ini««inn«  of  criteria  pollutants  but  also 
to  emissions  of  pollutants  regulated 
under  other  provisions  of  the  Act.  such 
as  section  111  or  section  112.  This 
regulatiuy  structure  was  altered  by  the 
1990  Amenttments. 

Section  1 12(b)(6)  of  Act  generally 
excludes  the  HAP  listed  in  section  112 
(as  well  as  any  pollutants  that  may  be 
added  to  the  list)  fix)m  the  PSD 
provisions  of  part  C.  Some  of  the 
chemical  compounds  listed  in  (b)(1)  are 
arsenic  compoimds,  beryllium 
oompotmds.  lead  (Pb)  compotmds.  and 
mercury  ciompotmds.  These  compounds 
are  defined  as  including  any  tmique 
chemical  substance  that  contains  the 
named  chemical  (i.e..  arseiuc. 
berylliiun,  etc.)  as  part  of  the  chemical's 
infrastructure.  These  named  chenticals 
are  not  independentiy  listed  on  the 
section  112(b)(1)  list:  however,  irith  the 
exception  of  Pb.  the  EPA  is  proposing 
that  the  named  chemicals  (i.e..  arsenic. 
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baiylUuin,  etc.)  dut  •!•  components  of 
tha  compounds  Ustad  under  lection 
112(b)(1)  ue,  like  their  compounds, 
exempt  from  the  Fedarel  PSD 
raquiiements.  Regarding  Pb,  tection 
112(bH7)  sUtes  that  elemenlal  Pb  (the 
named  diemlcal)  may  not  be  listed  by 
the  Administrator  as  a  HAP  under 
section  112(bMl):  therefore,  elemental 
Pb  emisaimis  are  not  exempt  from  the 
Federal  PSD  requirements  because 
section  112(bXe)  exempts  only  the 
poUutanU  listed  in  aectian  112. 
Elemental  n  continues  to  be  a  critaiia 
pollutant  subject  to  the  Pb  NAAQS  and 
other  requirements  of  the  Act. 

The  regulations  spedfyima 
significance  level  refer  to  "Ri"  aiyl  do 
not  specify  whether  the  Pb  covered  is 
"elemental"  or  "Pb  compounds."  As 
noted  in  the  EPA's  transition 
guidance,*'  the  elemental  Pb  portion  of 
Pb  compounds  (as  tasted  for  in  40  CFK 
part  60,  appendix  A.  Method  12)  is  still 
considered  a  criteria  pollutant  subiect  to 
the  Pb  NAAQS  and  regulated  under 
PSD.  Thus,  the  EPA  intends  that  the 
raferenca  to  "Pb"  in  the  proposed 
regulations  coven  the  Pb  portion  of  Pb 
compounds.  The  Agency  requests 
comment  on  this  position.  Tiie  EPA^bo 
requests  comment  on  whether 
references  in  the  regulations  should 
specify  "elemental"  1%,  or  whether  the 
word  "elemental"  mi^t  mislead  the 
public  to  believe  that  only  Pb  that  is  not 
part  of  a  Pb  compound  is  covered. 

Pollutants  regulated  under  the  Act 
and  not  on  the  list  of  HAP,  such  as 
fluorides  (except  for  hydrogen  fluoride), 
total  reduced  sulfur  compounds,  and 
sulfuric  add  mist,  continue  to  be 
regulated  under  PSD.»  Because  they  are 
on  the  initial  HAP  list  of  section 
112(b)(1),  the  following  pollutants, 
which  had  been  regulatml  under  PSD 
because  they  were  covered  by  the 
sectim  112  NESHAP,  are  now  exempt 
from  Federal  PSD  applicability: 

•  Arsenic: 

•  Asbestos: 

•  Brniwme  (inrlnrfing  benzene  from 
gnoline); 

•  BerylUum; 

•  Mercury; 

•  Radionticlidss  (including  radon  and 
polonium); 


**  Momorandiun  frvn  lotm  S.  Saitt.  Dinctor, 
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a  Vinyl  chloride. 

Pursuant  to  section  116  and  the 
preservation  clause  in  section  lI2(dX7), 
States  with  an  approved  PSD  program 
may  continue  to  regulate  the  HAP  now 
exempted  from  Federal  PSD  by  section 
112(b)(6)  if  the  SUte  PSD  regulations 
provide  an  independent  \>a^  to  do  so. 
These  State  rules  remain  in  effect  unless 
a  State  revised  them  to  provide  similar 
exemptions.  Such  provisions  that  are 
part  of  the  SIP  are  federally  enforoaable. 
Additionally,  the  listed  HAP  continue  to 
be  subject  to  any  other  applicable  State 
and  Federal  rules;  the  exausion  is  only 
for  the  part  C  rules  for  PSD. 

The  EPA  is  proposing  that  any  HAP 
listed  in  section  112(b)(1)  which  are 
regulated  as  oonstituanis  or  precursors 
of  a  more  general  pollutant  listed  under 
section  108  are  still  subject  to  PSD  as 
part  of  the  more  general  pollutant, 
despite  ttie  exemption  in  section 
112(b)(6).-Far  example,  VOC  (a  term 
which  includes  benzene,  vinyl  chloride, 
methanol,  toluene,  methyl  ethyl  ketone, 
and  numerous  other  compounds)  are 
still  regulated  as  VOC  (but  not  as 
individual  pollutants  such  as  ben2ene, 
etc)  imder  the  PSD  regulations  because 
these  pollutants  are  ozone  precursors, 
not  because  they  are  HAP.  Also, 
particulates  (including  Pb  compounds 
and  asbestos)  are  still  regulatedas 
particulates  (both  PM-10  and  PM) 
under  the  PSD  regulations. 

Section  112(b)$)  provides:  "The 
provisions  of  part  C  (PSD)  shall  not 
apply  to  pollutants  listed  under  this 
section."  Under  the  plain  terms  of 
section  112(b)(6),  PSD  does  not  apply  to 
substances  by  virtue  of  their  inclusion 
on  the  list  of  substances  that  the 
Administrator  is  to  promulgate  under 
section  112(r),  Prevention  of  Accidental 
Releases.  Subsection  (r)  establishes  a 
program  to  prevent  and  itn'nifnjra  the 
consequences  of  an  accidental  release  of 
the  listed  HAP.  Section  112(r)  is  not 
intended  to  address  emissions  of  these 
pollutants  outside  of  an  accident,  and 
certain  regulated  sources  may  have  no 
emissions  at  all  outside  of  accidental 
releases.  It  thus  makes  sense  that  the 
PSD  program,  which  is  designed  to  limit 
and  control  emissions  that  occur  in  the 
ordinary  cours^  of  a  source's  operations, 
does  not  apply  to  substances  by  virtue 
of  their  listing  under  section  1 12(r). 
But,  like  substances  listed  under 
section  112(b)(1),  substances  regulated 
under  section  112(r)  may  sUll  be  subject 
to  PSD  if  they  are  regulated  under  other 
provisions  of  the  Act  For  example,  the 
EPA  believes  that  even  though  H2S  is 
listed  under  section  112(r),  hydrogen 
sulfide  is  still  regulated  under  the 
Federal  PSD  provisians  because  it  is 
regulated  under  the  NSPS  program  in 


section  111.  This  means  that  the  listing 
of  a  substance  under  section  112(r)  does 
not  exclude  the  substance  fri>m  the 
Federal  PSD  provisions:  the  PSD 
provisions  apply  if  the  substance  is 
otherwise  regulated  under  the  Act. 

In  summary,  the  following  poUutanta 
currently  regulated  under  the  Act  as  of 
January  1, 1996,  are  still  subject  to 
Federtj  PSO  review  and  permitting 
requirements: 

•  CO: 
•NOx; 

•  SOa; 

a  PM  and  PM-10; 
a  Ozone  (VOC); 
a  Pb  (elemental); 
a  Fluorides  (excluding  hydrogen 
fluoride); 
a  Sulfuric  add  miat; 

•  HjS; 

a  Total  reduced  sulfur  compounds 
(including  HiS); 

a  Reduced  sulfiir  compounds 
(including  HiS); 

a  CFCs  11, 12, 112, 114, 115; 

a  Halons  1211, 1301,  2402; 

a  Municipal  waste  combustor  (MWC) 
acid  gases,  MWC  metals  and  MWC 
organics. 

a  ODS  regulated  under  title  VI. 

The  PSD  program  will  also 
automatically  apply  to  newly  regulated 
pollutants,  for  example,  upon  final 
promulgation  of  an  NSPS  applicable  to 
a  previously  unregulated  pollutant 

Based  on  the  remand  dedaion  on  June 
3, 1986  by  the  EPA  Administrator  in 
North  County  flesoarce  Recovery 
Associates  (PSD  Appeal  No.  85—2),  the 
impact  on  emissions  of  other  pollutants, 
induding  unregulated  pollutants,  must 
be  taken  into  account  in  determining 
BACT  for  a  regulated  pollutant  When 
evaluating  control  technologies  and 
their  assodated  emiasiona  umits, 
combustion  practices,  and  related 
permit  terms  and  conditions  in  a  BACT 
proposal,  the  applicant  must  consider 
the  environmental  impacts  of  all 
pollutants,  indudinglhoae  not 
regulated  by  PSD.  Once  a  projed  is 
subjed  to  BACT  due  to  the  emission  of 
nonexempted  pollutants,  the  EPA 
believes  that  the  BACT  analysis  should 
therefore  consider  the  impad  of  the 
various  control  options  under 
cnnsideration  on  all  pollutants, 
including  the  section  112(b)(1)  listed 
HAP  previously  subjed  to  PSD.  in 
determining  which  control  strategy  is 
best.  Likewise,  consideration  of 
alternatives  to  a  proposed  PSD  source, 
as  discussed  in  Section  IV.D.7  of  this 
preamble,  may  include  impacts  from 
listed  HAP  and  other  pollutants  not 
directly  regulated  under  the  PSO 
program. 

In  addition,  section  112(q)  retains 
existing  NESHAP  ngulatioDS  by 


(pedfying  that  any  standard  under 
aedion  112  in  eOed  prior  to  the  date  of 
enactment  of  the  1990  Amendments 
shall  remain  in  foroe  and  efbd  after 
sucb  d<de  unlaas  mndlfled  aa  provided 
In  the  amended  section  Therefore,  the 
requiramenta  of  40  CFR  61.05  to  61.08, 
including  piecanitnidion  p«mitting 
nquinoients,  for  new  and  modified 
•OUKM  subjed  tb  existing  NESHAP 
nniUtiaiia,  are  atill  applicable. 

To  implaoient  tiia  new  requiremanta 
of  aectian  112  in  the  NSR  pnigiam  rules, 
the  EPA  today  propoaes  to  exempt  the 
HAP  Urted  uniur  statutory  sadion  112, 
including  any  HAP  that  may  be  added 
to  the  Uats,  from  the  Pedeni  PSD 
pennitting  requirements.  See  ptimoaed 
§  52.21(1X14).  Should  a  listed  poUutant 
be  removed  from  the  list  under  the 
piovisiona  of  section  112(b)(3)  or 
112(r)(3)  of  the  Ad.  audi  poUutant 
would  be  fubfed  to  the  applicable  PSD 
lequiiements  of  part  C  to  the  extent  it 
U  otherwise  regulated  under  the  Ad. 
The  EPA  alao  piopoeea  to  eliminate  the 
q>pUcdriUly  a  me  PSD  lequinaienta  to 
in^vidual  HAP  by  deletii^  from  the 
existing  regulatloos  thoee  HAP  listed 
under  secern  112,  induding  beryllium, 
mennuy,  vinyl  chloide  and  asbestos. 
SeeprapoeadMS2.21(b)(23)(i)  and 
52.21(ij(8)(i).  __ 

The  PSD  regulatlmia  at  40  CFR 
51.166,  wfaidi  list  the  TninimMm  criteria 
for  State  SIP  oonformanoe.  are  alao 
h^ng  .numrf.ri  to  iMflurt  the  rhangiis 
mentioned  above.  Accordingly,  the  EPA 
propoees  to  allow  States  to  exempt  from 
PSD  tha  section  112(b)(1)  list  of  HAP. 
See  propoeed  $  51.16e(i)(13).  The  EPA 
also  pnqMees  to  rsviie  the  current 
pollutant  listings  by  delating  the  HAP 
which  ate  now  exempt  from  Federal 
PSD  applicability.  See  proposed 
SS  51.166(bH23)(l)  and  51.166(i)(8)(i). 

3.  Applicabilify  of  PSD  Requirements  to 
Internal  Combustion  Engines 

In  accordance  with  the  proviaicns  of 
the  amended  Ad,  the  EPA  today 
proposes  to  revise  the  definition  of 
"stationary  source"  in  the  PSD 
regulationa  to  include  "stationary 
internal  combustion  engines,"  and  to 
exdude  "nonroed  engines"  and 
"nonroad  vehicles."  See  propoeed 
SS  51.166(b)(S)  and  52.21(b)(5). 
Accoidingly ,  the  EPA  is  also  proposing 
to  add  new  definltians  to  adiiress  the 
terms  "stationary  internal  combustion 
engine,"  "nonroad  engine,"  and 
"nonroad  vehide."  See  propoeed 
§$  51.166(b)  (46)  through  (48)  and 
§S  52.21(b)  (47)  through  (49).  The 
rationale  and  background  for  these 
changes  are  the  same  as  those  provided 
in  section  VLA.5.  of  this  preamble, 
vdiich  describe  similar  changes  to  the 


definition  of  "stationary  source"  under 
the  tumattainmant  NSR  regulations. 

C.  Control  Technology  Information 

Section  106(h)  of  the  Ad  requites  the 
EPA  to  waintain  a  osotral  database  of 
information  regarding  emissions  control 
technology,  such  as  the  RACT/BACT/ 
LAER  Cleetingbouae.  Section  108(h) 
also  lequiree  mis  infoimatian  to  be 
diaaeminatad  by  die  EPA  to  the  Statea 
and  to  the  genaral  public  Today,  the 
EPA  is  proposing  to  require  that 
permitting  authorities  submit  to  EPA's 
RACT/BACT/LAER  (Taerlnghouse, 
within  60  days  of  isiuance  of  either  a 
nonottainmant  NSR  or  PSD  permit,  all 
requisite  information  on  emission 
control  technology  contained  in  any 
such  permit  See  proposed 
SS  51.165(aXie).  Sl.ie6(J)(S),  and 
52.21(0(5)1. 

Section  1 73(d)  of  the  Ad  specifically 
requires  such  control  technology 
information  from  States  for  permitted 
sources  located  in  nonattainment  areas. 
lUa  proposal  extends  that  requirement 
to  apj^  to  permits  farPSD  aouroes  as 
well.  Ilie  EPA  alao  soUdta  comment  on 
the  availability  of  information  in  the 
RACT/BACT/LAER  Cleeringbouae. 

Vn.  Other  Proposed  Changes 

A.  Bmissions  Credttt  Resulting  From 
Source  Shutdowns  and  CurtaHmentt 

The  EPA's  current  regulations  limit 
the  use  as  obets  of  emissions 
reductions  achieved  by  shutting  down 
an  existing  source  or  curtailing 
productico  or  operating  hours  below 
beseline  levels.  See  existing 
S  51.18S(aX3)(iiHC).  These  regulations 
provide  that  such  emisaions  reductions 
cajmd  be  used  as  new  source  offeets  if 
the  State  lacks  an  approved  attainment 
demonstration,  unlnss  the  shutdown  or 
curtailment  occurs  on  or  after  the  date 
the  new  source  permit  application  is 
filed  or  the  applicant  can  establish  that 
the  proposed  new  source  is  a 
replacement  for  the  shutdown  or 
curtailed  source.  Such  shutdown  or 
curtailment  credits  may  be  generally 
credited  if  the  reductions  are 
permanent,  quantifiable,  and  federally 
enforceable,  if  the  area  has  an  EPA- 
approved  attainment  demonstration. 

In  1989,  when  EPA  adopted  the 
current  regulations  regarding  crediting 
of  shutdowns,  it  focused  on  the  large 
degree  of  discretion  granted  to  it  under 
the  Ad  to  shape  implementing 
regulations,  as  well  as  the  need  to 
exardse  that  discretion  in  a  manner 
consistent  with  the  statutory  directive 
that  oSsets  insure  that  new  source 
growth  is  consistent  with  reasonable 
further  progress  (RFP)  toward 


attainment  of  the  NAA()S,  and  on  the 
praoence  of  on  adequais  itexus  between 
the  new  source  and  the  shutdown 
source.  See  54  FR  27292.  At  that  time, 
EPA  believed  that  adequate  aahpiards 
to  aosura  RFP  were  pi  agent  wrfaan  an 
area  had  an  approved  attainmoot 
damomotnUoo,  and  so  relaxed  the  1880 
regulationa  by  allowing  the  txediUng. 
for  o&nt  puipoees.  of  ohmdowns  that 
occur  after  an  application  far  a  new  or 
modified  m^or  oooice  ia  filed.  Id.  The 
EPA  also  believed  that  tha  nacaaaoiy 
aasuiances  of  RFP  wen  laddn^  and 
that  the  tranaactional  "matdi"  oetween 
the  new  souioe  and  the  shutdown 
aouTce  was  inadequate,  when  an  area 
was  lacking  an  approved  attainment 
demonstration,  and  so  the  Agency 
retained  the  restrictions  on  pre- 
application  shutdowns  in  such  caaas.  Id. 
at  27292-«4. 

Paaaage  of  the  1990  Amendments  has 
significantly  altered  the  landacape  that 
oon&tmtedEPAatthetimeoftha  1989 
rulemakinfi.  Conpeas  significantfy 
reworked  tJia  attaimnent  planning 
requirements  of  pert  D  of  title  I  of  the 
Ad,  audi  that  EPA  now  believes  it  ia 
q>{nopriate  to  delete  the  natridiona  on 
aediting  of  *^<aa^^wa  reductions  from 
source  mutdowiu  and  curtailments  that 
oocutred  afier  1990.  In  particular. 
Congress  enhanced  the  importance  of 
'  the  requirement  in  aectian  172(cX3)  that 
Statea  prepare  a  "comprehensive, 
accurate,  current  inventory  of  actual 
emisaions  from  all  sources"  in  s 
nonattainment  area  as  the  fundamental 
to€>l  for  air  quality  planning.  This  was 
done  by  restating  the  inventory 
requirement  astne  first  requirement  in 
several  poUutant-spedfic  planning 
ptt>visions,  most  notably  for  ozone 
nonattainment  areas.  See  section 
182(a)(1)  of  the  Act.  requiring 
submission  of  an  inventory  of  ozone 
predirsor  emissions  within  2  years  of 
enactment  of  the  amendments.  Congress 
also  required  submission  of  a  revised 
ozone  Dtecursor  inventory  every  3  years 
thereaiter.  See  aedion  lS2(aH3)(A)  of 
the  Ad. 

In  addition.  Congress  added  several 
new  provisions  in  1990  that  are  keyed 
to  the  inventory  requirements.  Ozone 
nonattainment  areas  must  adopt  a  series 
of  planning  requirements  induding 
specific  reduction  strategies  and 
"milestones"  that  enable  areas  to 
demonstrate  that  specific  progress 
toward  attainment  has  been  made.  This 
progress  is  measured  from  the  1990 
ozone  precursor  Inventory,  or 
subsequent  revised  inventories,  and 
must  take  any  source  shutdown  or 
curtailment  into  accoimt.  See  General 
Preamble,  57  FR  13408, 13507-13509 
(April  16, 1092). 
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Moreover,  the  1990  Amendmetits 
mandate  several  advene  consequetices 
for  Slates  that  fail  to  meet  the  planning 
or  emissions  reductions  requiretnents  of 
the  amended  Act  that  are  tied  to  the 
emissi(His  inventories.  For  example,  the 
Act  contains  mandatory  increased  new 
source  offset  sanctions  for  Slates  that 
Csil  to  submit  a  required  attaiiunent 
demonstratioo.  The  Act's  sanction  for 
£ulure  to  submit  a  required 
demonstnitian  is  2:1  offsets.  The  1990 
Amendments  also  contain  provisioas  to 
require  that  whan  an  area  fails  to  attain 
the  air  quality  standard  by  its  statutory 
attaiiunent  date,  EPA  must  bump  t&e 
■lei  up  to  the  next  higher  classification 
or  the  classification  based  on  its  design 
value,  whichever  is  higher.  Additional 
regulatory  requirements  are  imposed  as 
a  rasult  of  the  higher  classification. 
Also,  sections  161(b)(4)  and  185  of  the 
Act  contain  fee  provisions  applicable  to 
severe  ozone  nonattainment  areas  that 
do  not  attain  the  standard  by  their 
statutory  attainment  date. 

Thus,  there  is  now  a  host  of  negative 
impacts  that  flow  from  a  State's  faihin 
to  plan  for  and  make  reductions  in  the 
amount  of  pollution  set  forth  in  the 
emissions  inventories.  The  EPA  has 
tentatively  coocluded  that,  taken 
together,  these  statutory  changes  justify 
•  ^ft  away  from  the  focus  of  the 
cmrent  regulations  oh  individual  oSwt 
transactions  between  a  specific  new 
source  and  a  specific  source  that  will  be 
shut  down,  and  towards  a  systemic 
approach.  The  EPA  believes  diat  a 
benefit  from  easing  the  shutdown 
restricticms  is  that  emissions  reductions 
from  the  closing  of  some  military 
installations  may  be  available  as  oSwts 
for  new  sources  to  build. 

In  this  proposal,  the.  EPA  is  proposing 
to  revise  the  existing  provisions  for 
crediting  emissions  reductions  by 
restructuring  existing  $§  (a)(3)(iiMC)(I) 
•nd  (3)  for  clarity  without  changing  the 
current  requirements  therein.  See 
proposed  §§  (a)(3)(ii)(C)(J)  through  [4). 
In  addition,  EPA  is  proposing  two 
alternatives  which  would  ease,  under 
certain  circumstances,  the  current 
restrictions  on  the  use  of  emissions 
reductions  as  offsets  from  source 
shutdowns  and  curtailments. 

Under  Alternative  1 ,  EPA  is  proposing 
for  ozone  nonattainment  areas  to  lift  the 
current  oSset  restriction  applicable  to 
emissions  reductions  from  source 
shutdowns  and  curtailments  in  such 
areas  without  EPA-approved  attaiiunent 
demonstrations,  so  long  as  the 
emissioiut  reductions  occur  after 
I4ovemfaer  15, 1990  and  the  area  is 
current  Mrith  part  D  ozone 
nonattainment  plarming  requirements. 
See  propoeed  S*S1.165(a)(3)(u)(C)(5) 


and  iei[Ahemative  l).  Proposed 
Alternative  2  generally  lifts  the  current 
oSset  restriction  applicable  to  emissions 
reductions  firan  source  shuidowns  and 
source  curtailments  for  all 
nonattainment  areas  and  all  pollutants 
where  such  rediu:tions  occur  after  the 
baseysar  of  the  emissions  inventory 
used  (or  to  be  used)  to  meet  the 
applicable  provisions  of  part  D  of  the 
Act.  See  proposed 

$  51.165(a)(3)(ii)(q(S)(A7(er7Mtiv»  2). 
Neither  alternative  changes  the  currant 
oBaet  restrictions  with  respect  to  their 
application  to  emissions  reductions  that 
occtir  prior  to  the  base-year  of  the 
emissions  inventory  in  nonattainment 
areas  without  EPA-approved  attainment 
demonstrations.  Moreover,  both 
alternatives  allow  States,  if  they  so 
choose,  to  retain  the  current  restrictions 
on  the  use  of  shutdown  and  curtailment 
credits  far  oSwt  purposes.  The  EPA  is 
seeking  comments  on  these  proposed 
altamatives.  I}iscussion  of  the  two 
proposed  altenutives  follows. 

1.  Shutdown  Alternative  1 

hi  a  July  21, 1903  policy  statement, 
the  EPA  lecoDsidered  the  applicability 
of  these  regulatory  requirements  for 
ozone  nonattayiment  areas  and  ozone 
attainment  and  imclassifiable  areas  in 
.theOTRinllghtofthstOgo      ' 
Amendmenta"  The  EPA  explained  that 
States  should  be  able  to  allow  shutdown 
or  curtailment  credits  to  be  used  under 
conditions  applicable  to  areas  with 
approved  attaumient  demonstrations 
until  the  EPA  action  to  approve  or 
disapprove  a  timely  subinitted 
attaiiunent  demonstration.  The  EPA  also 
explained  that,  if  the  State  is  deUnquent 
in  submitting  specified  SIP  revisions  or 
if  the  State's  attainment  demonstration 
is  disapproved,  the  use  of  shutdown 
credits  would  again  be  restricted  to 
those  occurring  on  or  after  the  filing 
date  of  the  new  source  permit 
application  (unless  the  applicant  can 
establish  that  the  proposed  new  souice 
is  a  replaosinent  for  the  one  that  we; 
shutdown  or  curtailed).  The  EPA  also 
took  the  position  that  areas  not  required 
to  submit  an  attainment  demonstration 
should  be  allowed  to  follow  the  less 
restrictive  shutdown  policies  applicable 
to  areas  in  compliaiu»  with  the 
attainment  demonstration  requirements 
under  the  current  regulations. 

The  EPA  also  specified  that  creditable 
shutdowns  or  curtailments  must  (1) 
have  occurred  on  or  after  November  15, 
1990,  (2)  have  reduced  emissions  that 
are  included  in  the  emissions  inventory 
for  attainment  demonstration  and  RFP 


**  Sa>  Mnomxinra  ton  John  Saiti,  Dinctcr  of 
EPA'i  OAQPS  Only  21, 1M3). 


milestone  purposes,  and  (3)  generate  an 
amount  of  credit  equal  to  the  lower  of 
actual  or  allowable  emissions  for  the 
source.  Consistent  with  the  current 
regulations,  the  EPA  noted  that  all 
shutdown  or  curtailment  reductions 
must  be  permanent,  quantifiable,  and 
federally  enforceable  in  order  to  be 
creditable. 

The  EPA  clearly  explained  in  the  )uly 
21, 1993  policy  statement  that  it  did  not 
supersede  existing  Federal  or  State 
regulatlans  or  approved  SIP,  but 
intended  solely  to  provide  guidanqe 
during  the  Interim  period  prior  to 
submission  and  approval  of  attainment 
demonstrations  under  the  1990 
AmendmanU.  The  EPA  also  explained 
that  it  would  address  matters  relating  to 
shutdown  credits  in  the  rulemaking 
regartling  regulatory  changes  mandated 
by  the  1990  Amendments  and  would 
take  comment  on  its  policy  at  thai  time. 
The  EPA  chose  lo  address  this  issue 
through  a  policy  statement  rather  than 
through  binding  regulatory  changes 
because  there  was  a  need  for  immediate 
guidance  during  the  interim  period.  The 
EPA  therefore  is  proposing  regulatory 
changes  in  light  of  the  1990 
Amendments  to  address  the. 
creditability  of  shutdown  and 
curtailment  reductions. 

The  EPA's  proposal  regarding  the 
treatment  of  shutdown  and  curtailment 
credits  will  affect  a  number  of  different 
circumstances.  First,  the  EPA  believes 
the  interim  period  prior  to  approval  or 
disapproval  of  attainment 
damonstrations  for  ozone  nonattainment 
areas  will  continue  after  the 
promulgation  of  this  final  rule.  The 
attainment  demonstration  for  serious 
and  above  ozone  nonattainment  areas 
was  not  due  until  November  15. 1994, 
and  the  EPA  action  to  approve  or 
disapprove  these  submissions  may  not 
occur  until  some  time  after  that.  Second, 
areas  may  be  designated  as  new  ozone 
nonattainment  areas  in  the  hituro  that 
will  have  future  attainment  dates,  and  if 
designated  moderate  or  above  will  have 
future  dates  for  submission  of  an 
attainment  demonstration.  Third,  ozone 
nonattainment  areas  not  reaching 
attainment  by  the  applicable  dales  may 
be  "bumped  up"  to  the  next  higher 
nonattainment  clossificatiaa,  and  may 
be  given  new  future  dates  for 
submission  of  an  attainment 
demonstntion  and  for  reaching  ' 
attainment. 

The  EPA's  rationale  for  its  JiJy  21, 
1993  poUcy  statement  was  rooted  in  the 
belief^thst  the  1990  Amendments  new 
schedules  for  submitting  attainment 
demonstrations  tendered  the  restrictions 
on  the  use  of  so-called  "prior  shutdown 
credits"  as  lumecessorily  hindering  a 
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State's  ability  to  estebliah  a  viable  offset 
banking  program.  For  those  ozone 
nonattainment  areas  (and  areas  in  the 
OTR),  the  EPA  explained  that  the 
purposes  of  the  prior  shutdown  credits 
restrictions  would  not  be  served  if  these 
areas  were  treated  as  if  they  had  failed 
to  make  such  a  demonstration. 

As  explained  in  the  July  21, 1993 
pohcy  statement,  the  EPA's  concern  in 
its  final  action  establishing  the  current 
regulatory  approach  to  shutdown  credits 
in  40  CFR  51.165  was  that  uiueslricted 
use  of  prior  shutdown  credits  would 
lead  to  ofbet  transactions  without  any 
nexus  between  the  decision  to  shut 
down  or  curtail  operations  at  the 
existing  source  and  the  decision  to 
construct  new  capacity.  Thus, 
shutdowns  or  curtailments  that  would 
have  occurred  in  any  case  (not 
prompted  by  a  new  source  seeking 
o%ets)  would  not  be  applied  to  KFP, 
but  would  instead  be  used  to 
accommodate  additional  emissions 
growth  in  the  nonattainment  area. 

The  EPA  explained  in  the  July  21, 
1993  policy  sutement  that  the  1990 
Amendments  merit  a  less  restrictive 
approach  to  the  use  of  prior  shutdown 
and  curtailment  credits  in  ozone 
nonattainment  areas.  The  EPA  took  the 
position  that  such  credits  may  be  used 
as  oBaets  until  the  EPA  acts  to  approve 
or  disapprove  an  attainment 
demonstration  that  is  due.  The  1990 
Amendments  established  new 
attainment  deadlines  for  all 
noruttoinment  areas.  Ozone 
nonattoiiunent  areas  classified  as 
moderate  and  above  must  submit  new 
attainment  demonstrations.  (Marginal 
and  imclassifiable  areas,  as  well  as 
attainment  areas  in  the  OTR.  are  not 
obUgated  to  submit  an  attainment 
demonstration.)  These  ozone 
nonattainment  areas  must  adopt  a  series 
of  planning  requirements  including 
specific  reduction  strategies  and 
"milestone"  requirements  that  areas 
dononstrate  that  specific  progress 
toward  attainment  has  been  made.  This 
progress  is  measured  from  a  specific 
1990  ozone  inventory,  for  which  any 
prior  shutdown  or  curtailment 
reductions  must  be  taken  into  account. 
See  General  Preamble,  57  FR 13498. 
13507-13509  (April  16, 1992).  For 
pollutants  other  than  ozone,  the  EPA 
stated  that  it  would  consider  requests 
for  relaxation  of  the  shutdown  and 
curtailment  credits  policy  on  a  case-by- 
case  basis. 

As  Alternative  1,  for  ocooa 
nonattaiiunsnt  areas  in  general,  the  EPA 
is  proposing  to  adopt  the  poUdes 
reflected  in  the  July  21. 1993  policy 
statement  as  regulatory  changes.  See 
proposed  §«  S1.16S(aH3Hii)(CH5)  and  (fi) 


{Alternative  1).  The  EPA  continues  to 
adhere  to  its  view  in  the  July  21. 1993 
policy  sutement  that  the  1990 
Amaodments'  provisions  for  ozone 
nonattainment  areas  justify  use  of  prior 
shutdown  and  curtailmeni  credits  as 
oHsets  in  the  interim  period  before  the 
EPA  approves  or  disapproves  any 
required  attainment  demonstration.  The 
EPA  beBeves  that  the  safeguards  in  the 
new  requirements  of  the  1990 
Amendments  provide  adequate 
assurance  of  progress  toward  attaiiunent 
so  that  restrictions  on  the  use  of  prior 
shutdown  or  curtailment  credits  is  not 
necessary.  Thtis,  the  EPA  is  proposing 
that  prior  shutdown  and  curtailment 
credits  may  be  used  as  offsets  in  ozone 
nonattainment  areas  (as  well  as  areas  in 
the  OTR.  to  the  extent  applicable),  as 
long  as  when  they  come  due  the  State 
(1)  submits  a  complete  emissions 
inventory  for  the  area  under  section 
ia2(a)(1).  (2)  submits  complete  revisions 
to  its  NSR  program  under  section 
182(b)(2)(C),  (3)  submits  the  IS  percent 
plan  for  the  area  under  section 
182(b|(l)(A)  for  moderate  and  above 
areas,  (4)  submits  the  attainment 
dmnonstration  for  the  area  under  section 
182(b)(1)(A)  (for  moderate  areas)  or 
section  ia2(c)(2)  (for  serious  and  above 
areas),  (5)  submits  the  3  percent 
reduction  plan  under  section 
182(C)(2)(B]  for  serious  and  above  areas, 
and  (6)  submits  milestone 
demonstrations  under  section  182(gJ(2] 
for  serious  and  above  areas.  To  the 
extent  ozone  nonattainment  areas  are 
classified  marginal  (or  lower].  States  are 
not  required  by  the  Act  to  submit  an 
attainment  demonstration,  and  may  rely 
on  shutdown  and  curtailment  credits  for 
o&ets. 

The  EPA  also  continues  to  adhere  to 
the  limitations  explained  in  the  July  21, 
1993  policy  stetemont.  The  EPA  is 
therefore  proposing  in  Alternative  1  that 
the  restrictions  on  the  use  of  prior 
shutdown  and  curtailment  credits  will 
again  apply  as  soon  as  a  State  fails  to 
moke  any  of  these  submissions,  or  if 
such  a  submission  is  deemed 
incomplete  or  is  disapproved.  These 
limitations  address  the  concern 
underlying  the  initial  imposition  of 
these  restrictions  that  use  of  prior 
shutdown  and  ciutailment  credits  in 
such  dicumstances  would  be 
inconsistent  with  the  RFP  requirement. 
Also,  if  a  State  is  late  in  making  any  of 
these  submissions,  once  the  submission 
is  made  to  the  EPA,  the  State  is  allowed 
to  implement  the  less  restrictive 
shutdown  credits  policy.  The  EPA  is 
also  proposing  that,  if  a  State  becomes 
delinquent  during  review  of  a  permit 
appUcalion  that  relies  on  emisstons 


reductions  from  prior  shutdowns  or 
curtailroenis,  the  State  may  allow.offsets 
to  remain  creditable  if  the  application 
was  complete  before  the  State  became 
delinquant. 

Areas  currently  designated  attainment 
or  unclossifiable  for  ozone  under  section 
107(d)(4)  of  the  Act  may  be  redesignated 
under  section  107(d)(3)  to 
nonattainment,  and  at  the  time  of 
redesignation  will  be  classified  by 
operation  of  law  under  section  181(b). 
TTie  EPA  is  proposing  that  shutdovm 
and  curtailinent  credits  t>e  available  as 
oCbets  in  these  new  areas  under  the 
same  cooditlons  applicable  to  those 
areas  now  designated  as  nonattainment. 
Just  as  the  ozone  nonattainment 
provisions  of  the  1990  Amendments 
provide  assurance  that  currently 
designated  areas  will  achieve  RFP  and 
attainment,  so,  too,  do  those  provisions 
provide  assurance  that  new  ozone 
nonattainment  areas  will  achieve  RFP 
and  attainment. 

Pursuant  to  section  181(b)(2),  ozone 
nonattainment  areas  that  fail  lo  reach 
attaiiunent  by  the  applicable  date  ore  to 
be  todassified  (bumped  up)  by 
operation  of  law  to  the  higher  of  the 
next  higher  classification  or  the 
classification  applicable  to  the  area's 
design  value  at  tne  time  (except  no  area 
is  to  be  reclassified  as  extreme). 
Pursuant  to  section  182(i).  areas  that  are 
reclassified  on  failure  to  attain  are  to 
meet  the  requirements  applicable  to  the 
new  classification,  according  to  the 
prescribed  schedules,  except  that  the 
Administrator  may  adjust  deadlines 
other  than  the  attainment  datm  to  the 
extent  necessary  or  appropriate  to 
assure  consistency  among  the  required 
submissions. 

Thus,  moderate  areas  falling  to  attain 
by  November  15, 1996,  will  be 
reclassified  as  serious  and  the 
Administrator  may  revise  submission 
dates  including  the  date  for  submission 
of  a  new  attainment  demonstration.  The 
EPA  does  nol  believe  that  prior 
shutdown  and  curtailment  credits 
should  be  used  as  offsets  in  such  areas 
where  the  dale  for  a  new  attainment 
demonstration  has  been  extended. 
Having  biled  to  reach  attainment  by  the 
date  specified  in  the  1990  Amendments, 
the  EPA  does  not  believe  it  may 
continue  to  regard  the  new  statutory 
provisions  as  providing  an 
"independent  assurance  of  RFP." 
Rather,  the  EPA  believes  that  it  should 
regard  falliue  to  attain  by  the  applicable 
date  OS  a  delinquency  rendering  prior 
shutdown  and  curtailment  credits 
tuisvailable  as  ofbets. 

Section  181(b)(3)  of  the  Act  provides 
that  the  Administrator  shall  grant  the 
request  of  any  State  to  rsclassify  a 
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nanattaiiuiMot  ana  in  tlii*  State  to  ■ 
liloliiii  r  Iwlfh  ■lliii  tli>i»i  inliintiTy 
recUidlcaliaa.  th»  find  dMdUiMi 
qtpUciUa  far  tfa*  UfiMr  clMdlSwl  aw 
mqr  wdl  b*  )M«  thm  thoM  othBWiM 
■pplkatda to te '»<g'»«l  il—lBriHnn 
For  «mph.  tin  «tt«lniMit 


■ppUcdd*  far  ■  MrioiM  ana  is  btar  than 
fudi  data  far  a  aiodmla  ana. 

Undta  atenativa  1.  tfaa  BPA  U 
propoaing  that  dmtdoim  and 
cuMaibiHBt  cradita  b»a««Ui)ata  aa 
ofiHta  far  vohmtaiily  ladaaaiAad  araaa 
uadar  llta  HM*  ooomtiana  apsUcaUa  if 
the  ana  wan  originaBy  ciaMifiad  In  tha 
hialMr  oatafory.  Tha  BPA  doaa  not 
bafava  TOtantary  nrlaniHraHnn 
oonalitiitas  a  dabaquancy,  and  baliavaa 


tha  prarlaioBa  neUcabla  to  tha  hl|hiB 
asUkation  wfill  pniTida  the  naoaaaan 
unnoe  that  the  ana  will  achiava  RFP 


md  •M'^mn'mi  the  EPA  nquaat* 
oomsMOt  on  tbii  tppraadi. 

2.  Shutdown  AhamaHva  2 

Under  thia  altainatin  the  BPA  is 
pronoaing  far  all  naaaOainniant  anas 
and  idl  polfaitanta  that  the  cumnt  ofint 
raHrtctioiisopcradttingofaaBlssions 
ndnoUona  Cram  soiBca  dnitdowns  and 
anlaUmanta  be  Ultad  whan  the 
ndudians  occur  alUr  the  faaaeysar  of 
the  amiasians  Invantory  used  (or  to  be 
Head]  to  meal  the  appUcabla  part  D 
nquinnianta  of  the  Act. 

fa  light  of  the  NSR  lequiitananta  in 
the  1900  AmendmaDts.  EPA  beUevas 
Aat  the  Act  now  contains  siifHrient 
procadures,  air  qoalita  laals.  penalties, 
■id  aaaonncea  to  admass  air  quality 
"""•""i*  in  nonattainmant  areas  ladcing 
EPA^pprtivad  attainment 
demaostnUaos.  Speriftcally.  the  Act 
mquins  a  mandatary  2:1  ofint  senction 
lor  new  or  modified  major  aouion  in 
Statea  that  fail  to  submit  a  nquind 
attainment  demonstntion. 
Consequently,  the  EPA  is  proposing  that 
^.^i^itf^iHi^g  a  prohibition  on  the  use  of 
iource  shutdown  and  cuitailmant 
credits  gsneiated  after  the  beseline  year 
of  the  moat  leoant  inventory  is  not 
warranted. 

Under  alternative  2,  the  EPA  believes 
thai  amjfgioiis  nductions  from  the 
shutdown  or  curtailment  of  emissians 
which  occur  after  the  baseyaar  of  the 
most  leoatit  smiwrinns  Inventory  may  be 
ftiUy  oeditable  ibr  crfbet  purpoees,  and 
that  no  additional  nexus  between  source 
shutdowns  or  curtailments  and  the  new 
source  is  necessary  to  insure  that 
constructirai  of  the  new  source  will 
rasult  in  reesonable  further  progren 
towards  attainment.  Fiom  an  sir  quality 
planning  per^MCtive,  such  emissions 
actually  impacted  the  meesurements  of 
sir  quality  uaad  in  datenziiniog  the 


nonattaiiuiant  status  of  an  aiea. 
Suhsequmtly,  redoctians  in  then 
amisaiaas  from  aooice  shutdowna  or 
curtailmanta  an  radoctiaoB  in  actual 
«mi««inii«,  uul  tfaair  un  as  emiaaioa 
ofbata  at  the  siBtidorily-Taquired  gnatar 
than  1:1  ratio  ooostitutaa  uiugiass 
towarda  immtnad  air  quality.  Alao,  far 
all  daaaifiad  oscma  nanattainment  areas, 
the  Act  now  nqulna  amiasiao  oibats  at 
nMoa  tangiBg  from  1.15:1  to  l.S:l  be 
obtataiad  Bcn  sttbar  the  same 
ncnattainmaat  aiaa  or  an  area  of  equal 
or  greater  I  lanlKratinn 

For  nonattaiiunant  aieaa  far  pollutants 
other  flan  otma.  the  NSR  regulations 
abo  leqoin  aaoh  applicant  to  paiiuiui 
modeling  analyaee  to  damonstrata  that 
the  major  new  source  oamodiBratinn 
wtil  not  intarfsm  wtdi  leeeooahla 
Anther  piugien  and  the  State's  ability  to 
produce  an  Bt^^fwp'w**  plan.  Tlie 
applicant  must  not  oely  secun  actual 
i»iMimi  nductlans  suffidant  to  meet 
the  numerically  calculated  amount 
neoeeaary  under  the  Act  to  oSnt  the 
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far  the  new  source  or  modification.  Iwt 
SDOUgh  o&ets  such  thst  the  modeling 
demonstntee  no  significant  adrarse  it 
quality  impact  from  the  propoeed  mafor 
new  aouroe  or  modification. 

B.JudMdalSmiewofNSRPtmUlB 

The  EPA  is  clarifying  that  the  Act  and 
the  EPA's  implsmenting  ngiilatlnns 
nqnin  SIP  to  {oovida  applicanta  and 
a&ctad  mamben  of  the  public  with  an 
opportunity  for  State  judicial  review  of 
PSD  and  noiuttainment  NSR  peimit 
actions  under  approved  NSR  SIP  to 
ensun  an  adefiiistn  and  meaningful 
opportunity  far  public  review  and 
cranment  on  all  issues  within  the  scope 
of  the  permitting  decision  ss  required 
under  parts  C  and  D  of  title  I.  The  PSD 
provisiaas  of  the  Act  emphasize  the 
importance  of  public  paiticipation  in 
permitting  Hedsinns  See  section  160(5) 
of  the  Act  In  addition,  section  165(s)(2) 
of  the  Act  provides  that  no  PSD  permit 
shall  be  issued  unlen  "a  public  hearing 
haa  been  bald  with  opportunity  for 
tnteiestad  peraoos  including 
lepieaantativaa  of  the  Admiinistrstor  (o 
appear  and  submit  written  or  oral 
pieeenUtians  oil  the  sir  quality  impact 
of  the  source,  altenoatives  Iheieto, 
control  technology  nquirements,  and 
other  appropriate  coosideratipns." 
Further.  $  51.166(a)(1)  providaa  that 
"liln  accordance  with  the  policy  of 
section  101(b)(1)  of  the  Act  and  the 
putpoeee  of  section  160  of  the  Act,  each 
applicable  Stale  implementation  plan 
shall  '^""^ai"  emiMion  limitations  and 
such  other  measum  as  may  be 
'  to  pnvent  significant 


detarioratian  of  air  quality."  Sea  also 
sacdoDieiofthaAct 

The  EPA  intarpieta  existing  law  and 
regulations  to  require  sn  oppnrtimity  far 
State  judidal  review  of  PSD  and 
nonattalnment  NSR  permit  actlona 
und»  approved  NSR  SB*  by  permit 
appUcanu  and  affaciad  memban  of  the 
public  in  order  to  anaun  an  adequate 
and  meaningful  uypurtuuity  faa  puhUc 
review  and  coBunant  oat  all  iamea 
within  the  aoope  of  the  pennittiiig 
decision.  Tite  EPA  believea  that  the 
opportunity  far  public  review  and 
oonmiaat.  aa  provided  in  the  statute  and 
regiilatinns,  is  satiouaty  camrvamiaed 
whan  an  afisdad  member  of  the  public 
is  unable  to  obtain  judicial  review  of  an 
allagad  bilun  of  the  State  to  aUda  by 
Ita  NSR  SIP  permitting  rulaa. 
Accordtogly.  all  such  persons,  ss  well  as 
the  q>pliant.  must  be  able  to  challenge 
NSR  permitting  ectioos  in  a  judicial 
fanim. 

In  section  307(b)  of  the  Act.  Congress 
exniessly  provided  an  opportunity  for 
judkdal  review  of  NSR  pennitting 
decisions  when  the  EPA  is  the 
permitting  authority.  Than  ia  no 
indication  that  Congren  intended  that 
citlxens'  rights  would  be  diminished 
upon  the  EPA  approval  of  a  State's  NSR 
piognm.  Similarly.  Confess  hss 
pTOvidsd  dtlnns  tlM  ability  to 
challenge  the  failum  of  a  major  source 
to  obtain  the  NSR  permit  requited  under 
part  C  or  D  or  the  violation  of  such 
permit  in  Federal  district  court  under 
the  dtizan  suit  provlsioos  of  section 
304(sK3).  le^rdlen  of  whether  the 
permitting  audunity  is  the  EPA  or  a 
State. 

The  opfrative  language  of  section 
304(aH3)  could  be  read  as  equivalent  to 
the  Fednal  NSR  enforcement  proviaions 
of  aecUons  113(a)(S)  and  167,  whidi 
«"«>»1«>«  EPA  to  challenge  in  Federal 
court  both  constiuctian  without  any 
permit  and  construction  without  a 
permit  that  satisfies  applicable  NSR 
requirements.  The  EPA  believes  that  the 
beUar  view  is  that  expressed  in  the 
legislative  history  of  the  1977 
Amendments,  which  provided  Federal 
court  jurisdiction  undsr  section  304  for 
dtixan  suitt  directed  at  die  failure  to 
obtain  any  major  NSR  permit,  but 
directed  dtizen  challenges  to  the  terms 
of  major  NSR  permits  to  Slate  court: 
"(iln  order  to  challenge  the  legality  of  a 
permit  which  a  State  has  actually 
isaued,  or  proposes  to  issue,  under  (the 
PSD  provisions  of  the  Act)  however,  a 
c1tiff*n  must  seek  administrative 
remedies  under  the  State  permit 
consideration  process,  or  judicial  review 
ofthe  permit  in  State  court"  StaOoftha 
Subcomm.  on  Environmental  Pollution 
of  the  Senate  Conun.  on  Environment 
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and  Public  Works,  95th  Cong..  1st  Sess., 
A  Section-by.section  Analysis  of  S.  252 
and  S.  253,  Clean  Air  Act  Amendments 
36  (1077).  mptintad  in  five  Legislative 
History  of  the  Oean  Air  Act 
Amendmoits  c4 1977  (1977  Legislative 
Historyt  3892  (1977).  (Section  304(a)(3) 
originated  in  S.  252;  the  House  bill  had 
no  such  provision;  the  conference 
conmuttee  expanded  the  coverage  ofthe 
provision  to  apply  to  noiuttainment 
major  new  source  review  as  well.  See 
H.R.  Conf.  Rep.  No.  564,  9Sth  Cong.,  1st 
Sess.,  reprinted  in  three  1 977  Lepslatiye 
History  all  553).  This  reading  is 
supported  by  the  limited  case  law  on 
the  subjed.  See  Ogden  Projects,  Inc.  v. 
New  Morgan  Landfill  Co.,  Inc..  No.  94- 
CV-3048  (E.D.  Pa.).  Jan.  10.  1996  (slip 
op.  at  5-9):  see  also  League  to  Save  Lake 
Tahoe,  Inc.  v.  Trounday.  598  F.2d  1164, 
1173  (0th  dr.).  csrt.  denied,  444  U.S. 
943  (1979).  The  EPA  believes  that 
Congress  intended  such  opportunity  for 
State  judidal  review  of  PSD  and 
Donattainmeut  NSR  permit  actions  to  be 
available  to  permit  applicants  and  at 
least  those  members  of  the  public  who 
can  satisfy  threshold  standing 
requirements  under  Article  m  of  the 
Constitution.  The  EPA  also  solidis 
comment  on  whether  the  statute  should 
instead  be  interpreted  as  providing  for 
dtizen  challenges  to  State-issued 
permits  in  Federal  court  under  section 
304(a)(3),  on  whether  dtizens  should  be 
given  the  option  of  proceeding  in  State 
or  Federal  court,  and  on  whether 
dtizens  should  be  allowed  to  proceed  in 
Federal  court  only  if  a  State  court 
remedy  is  not  provided. 

The  EPA  seeks  to  codify  its 
interpretation  by  proposing  in  this 
action  expressly  to  require  that  a  SIP 
provide  for  judicial  review  by  private 
patties  in  Stale  ctnirt  of  PSD  and 
nonattsinment  NSR  permit  actions. 
Such  review  must  be  available  to  the 
applicant  and  any  person  who 
pattidpated  in  the  public  partidpation 
process  (unless  that  person  can 
demonstrate  that  it  was  impracticable  to 
raise  an  objection  during  the  comment 
period,  e.g.,  because  the  permit  term 
complained  of  was  one  added  to  the 
final  permit  without  prior  notice)  and 
who  can  satisfy  threshold  Article  III 
standing  requirements.  The  EPA  also 
solidts  comment  on  whether  to  require 
States,  either  instead  of  such  a  SIP 
revision  requirement  or  in  addition  to 
such  a  SIP  revisi(m  requirement  to 
submit  a  legal  opinion  from  the 
Attorney  General  for  the  State,  or  the 
chief  attorney  for  an  air  pollution 
control  agency  that  has  independent 
legal  counsel,  demonstrating  that  the 
State  has  adequate  legal  authority  to 


provide  for  and  implement  the 
opportunity  for  State  judicial  review  of 
a  PSD  or  nonattainment  NSR  permit 
action  by  the  applicant  and  members  of 
the  public  who  pattidpated  in  the 
public  participation  process  and  who 
can  satisfy  threshold  Artide  in  standing 
requirement^ 

'The  SIP  may  also  provide  that  this 
opportunity  for  judicial  review  is  the 
exclusive  means  by  which  dtizens  may 
obtain  judidal  review  of  the  permit  and 
that  all  such  actions  for  judidal  review 
must  be  filed  within  a  reasonable  period 
of  time  specified  in  the  SIP.  If  the  SIP 
includes  such  a  time  limit  it  must  also 
provide  that  if  new  grounds  for 
challenge  arise  after  the  review  period 
has  ended,  a  person  may  challenge  the 
permit  on  such  new  grounds  within  a 
reasonable  period  spedfied  in  the  SIP 
after  the  new  grounds  arise.  Such  new 
grounds  may  be  limited  to  new 
informaUon  which  was  not  available 
during  the  review  period. 

Finally,  EPA  also  solidta  comment  on 
the  extent  to  which  judicial  review  of 
the  provisions  of  PSD  and 
nonattainment  NSR  permits  through  the 
provisions  of  title  V  of  the  Ad  may 
substitute  for  judicial  review  under  the 
terms  ofthe  SIP.  In  August  1995  EPA 
issued  a  supplemental  rulemaking 
notice  proposing  changes  to  the 
requiremenU  of  40  CFR  Part  70 
governing  State  operating  permit 
programs  under  tiUe  V  of  the  Ad.  60  FR 
45529  (Aug.  31, 1995).  In  that 
document,  EPA  proposed  to  require  that 
certain  activities  governed  by  a  State 
review  program,  induding  the  issuance 
of  a  PSD  or  nonattainment  NSR  permit 
under  parts  C  or  D  of  title  1  of  the  Ad, 
meet  the  procedural  requirements  of 
title  V,  such  that  there  would  only  be  a 
single  round  of  public  process  and  EPA 
review,  as  opposed  to  possibly 
duplicative  permit  issuance  procedures 
under  ttUe  I  and  title  V.  EPA  solicited 
comment,  however,  on  whether  EPA 
review  and,  ultimately,  judidal  review 
under  title  V  should  address  all  or  only 
some  of  the  requirements  of  PSD  and 
nonattainment  NSR  permits.  Thus,  it  is 
not  clear  at  this  juncture  whether  EPA 
and  judicial  review  under  part  70  will 
extend  to  all  PSD  and  nonattainment 
NSR  requirements,  and  hence,  whether 
adoption  of  the  proposed  changes  to 
part  70  would  obviate  the  need  for  a 
separate  judidal  review  requirement 
under  title  1.  The  EPA  will  coordinate 
final  action  under  both  proposals,  and 
will  take  care  to'ensure  that  final  action 
under  this  proposal  and  imder  the 
proposed  revisions  to  part  70  are 
consistent  and  do  not  result  in 
duplicative  or  unnecessary 
rsquirementa. 


For  the  reasons  diacuaaad  above,  the 
EPA  is  proposing  that  SIP  provide  fat 
judicial  review  in  State  court  for  PSD 
and  nonattainmenl  NSR  permita  iaaued 
under  parts  C  and  D  of  title  I, 
respectively.  See  proposed 
§§51.16S(a)(5)(ui)  and  Sl,166(q)(6).  The 
EPA  seeks  comment  on  this  propoaaL 

C.  Deportment  ofDafeitse  (DOD) 
Concerns 

The  IXX)  has  raised  the  question  of 

whether  the  NSR  rules  should  provide 
to  military  sources  temporary 
exclusions  from  the  requirement  for 
preconstruction  review  of  major 
modifications  in  the  event  of  s  "national 
security  emergency."  The  DODdefinea 
"national  security  emergency"  as  a 
situation  where  rapid  response  is 
required  on  the  part  of  a  Military 
Department  or  a  DOD  Component  (i.e., 
the  Army,  the  Navy,  the  Air  Force,  the 
Marines,  the  Coast  Guard  when  in  the 
naval  service,  the  National  Guard,  and 
the  Reserves)  to  respond  to  emergency 
situations  that  make  it  impractical  to 
meet  the  procediu^l  requirementa  for 
obtaining  a  major  NSR  permit  in 
advance  of  a  major  modification  aiul  the 
assodated  increase  in  emissions. 
"National  security  emergendes"  would 
indude  situations  where  United  States 
fortes  are  introduced  into  hostilities  or 
peacekeeping  operations,  other 
situations  where  involvement  in 
hostilities  is  indicated,  and  situations 
where  U.S.  forces  are  called  upon  to 
provide  emergency  humanitarian  relief 
or  proted  the  public  health  or  welfare, 
such  as  responding  to  dvil  disturbances 
and  natural  disasters  such  as  hurricanes, 
earthquakes,  and  wildfires.  Under  a 
temporary  national  security  emergency 
exclusion,  in  lieu  of  the  normal 
preconstruction  review  prtxsss,  the 
military  fadlity  would  apply  for  and 
obtain  an  NSR  permit,  if  necessary,  after 
the  emergency  has  ended.  A  temporary 
natioiuil  security  emergency  exdusion. 
if  provided,  would  be  invoked  only  in 
emergendes  that  require  physical  or 
operational  changes  to  military  sources 
that  are  significant  enough  to  trigger  the 
NSR  permitting  requirementa  for  a 
major  modification. 

ThaJX}D  believes  that  regulatory 
provismns  to  address  "national  security 
emergrades"  are  necessary  to  enable 
the  DOB  to  immediately  and 
dramatically  respond  to  support 
spedfically  designated  national  security 
missions  or  dvilian  emergendes.  The 
absence  of  such  emergency  provisions 
could  hinder  the  ability  of  local 
commanders  to  comply  with 
Presidential  directives  in  a  timely 
manner  because  of  the  time  periods  and 
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public  DOtics  nquinmeDls  involved  in 
Olitainiog  NSR  pennits. 

The  B>A  is  requesting  comment  on 
tlie  need  for  an  explicit  legalatary 
exclution  in  the  NSR  rulee  for  "netinnal 
security  emergencies."  In  particular,  the 
EPA  is  loliciting  comment  on  the  legal 
authocity  and  necessity  for  such  an 
exclusion  in  light  of  Act  section  lis, 
whether  such  an  exclusion  should  be 
mandatory  or  voluntary  for  States  with 
approved  NSR  SIP,  and  whether  such  an 
axcluaian  should  be  limited  to  the  DOD, 
or  whether  it  should  be  made  available 
to  other  pubUc  agencies  that  may  be 
called  OD  to  protect  the  public  heattb  or 
wel&re  in  response  to  unforaaeen 
natural  or  civilian  emefgendes.  In 
addition,  the  EPA  is  requesting 
comment  on  the  specific  focm  that  sny 
such  provisions  should  take,  including 
how  to  structure  a  definition  br 
"natioosl  security  emergency"  that  is 
sufiiciantly  descriptive  to  be 
implemenled  as  intended. 

The  August  31. 1995  supplemental 
proposal  coiMMTiIng  the  B>A's 
ragulations  at  40  CFR  parts  70  and  71, 
thai  sddnss  requirements  fat  title  V 
opanting  peimit  programs,  raised  the 
issue  of  wMtfasr  similar  exchiaion 
provisicns  should  be  added  to  parts  70 
and  71  to  authorize  local  governments 
(and  other  sources)  to  make  ''>'«"ff" 
without  revising  the  source's  title  V 
peimit  under  specified  circumstances  to 
respond  to  emergencies  such  as  nstutal 
disasters  and  severe  weether  conditions. 
(See  60  FR  45S60-4I5561)  The  EPA 
requested  comments  on  this  topic  in 
response  to  prepioposal  comments 
suteutted  by  Stete  and  local  air 
pollutian  control  agencies  that  already 
nave  authority  to  grant  temporary 
exclusions  as  a  matter  of  State  or  local 
law.  In  that  document,  the  Agency 
solicited  comment  on  the  proper  scope 
and  tecDOS  of  any  such  authorization 
provisicn  thst  might  be  added  t»perts 
70  and  71,  includLog  sppropriate 
procedural  safeguards  for  exercising 
such  authority  considering  the  scope  of 
the  suthorization.  Examples  of 
procedural  safeguards  include  prior 
notification  of  a  change  by  the  source 
requesting  emergency  auOiorization, 
unless  prior  notification  is  not  possible, 
and  authorization  for  the  permitting 
authority  to  attach  conditions  to  the 
authorization,  as  it  deems  appropriate, 
to  ensure  that  the  change  is  beijig  made 
in  a  manner  that  will  cause  the  least 
change,  modification,  or  adverse  impect 
to  aSe,  heahh,  property,  or  natural 
tesoinrses.  The  EPA  believes  that  similar 
considerstions  are  appropriate  in  the 
context  of  a  tanporaiy  natiCHial  security 
emergency  exclusion  that  might  be 
added  to  the  NSR  rules  in  parts  SI  and 


52.  Furthermore,  in  the  context  of 
responding  to  comments  on  the  August 
31, 1995  supplemental  proposal  and  on 
this  proposal,  the  EPA  will  consider 
whether  temporary  national  security 
emergency  exclusion  provisions  that 
spedfically  address  DOD  sources 
should  be  added  to  parts  70  and  71  as 
wall  as  to  the  NSR  regulations. 
Although  the  EPA  is  not  reopening  the 
public  comment  period  for  the  August 
31, 1995  supplemental  proposal,  the 
EPA  solicits  conmients  in  this  document 
OB  whether  such  temporary  nstional 
security  emergency  niclusion 
provisions  for  the  DOD  should  be  added 
to  parts  70  and  71  and  on  how  such 
provisions  should  differ  bom  those  that 
may  be  incorporated  in  the  NSR 
regulations,  should  such  provisions  be 
attopted  bx  either  program. 

Tne  DOD  has  suggested  the  following 
approach  tor  including  "national 
security  emergency"  provisions  in  the 
NSR  regulations.  Sections  51.16S(a), 
51.166,  52.21  and  52.24  would  be 
amended  to  add  a  definition  for 
"national  security  emeigency"  that  is 
besed  on  the  description  of  that  term 
above.  A  new,  stand-slone  paragraph 
would  be  added  in  M  Sl.ie5(a),  51.166, 
52.21  and  52.24,  en&tled  "Temporary 
exclusions  for  national  security 
emergencies,"  which  would  read  as 
follows: 

Each  plan  shall  provide  that  actions 
on  the  part  of  a  military  facility  to 
respond  to  a  national  security 
emergency  that  otherwise  would 
constitute  s  major  modification  shall  not 
constitute  a  major  modificatian  Cor  the 
purpoees  of  this  section  for  the  duration 
of  the  temporary  exclusion  provided  by 
this  paragraph,  provided  that  the 
Commandii^  Officer  of  the  military 
facility  complies  with  the  following 
conditions.  For  the  purposes  of  this 
section,  '^military  facility"  shall  mean 
the  major  stationary  source  that  is 
owned  or  operated  by  a  United  States 
Department  of  Defanse  Component  and 
that  is  engaged  in  naUonai  security  or 
related  activities. 

(1)  As  soon  as  practicable,  but  no  later 
than  seven  calendar  days  alter  the 
military  facility  begins  to  use  the 
national  security  emergency  exclusion, 
the  Commanding  Officer  of  the  military 
facility  shall  notify  in  vriting  all 
aSected  State  permitting  authorities  and 
EPA  Regional  Offices,  and  the 
appropriate  Secretary  of  the  Military 
Department  or  Head  of  the  Department 
of  Defense  Component,  that  the  militsry 
facility  is  responding  to  s  national 
security  emeigency  and  is  using  the 
exclusion.  During  the  7-day  notice 
period  and  the  30  calendar  days  after 
the  date  of  the  document,  the 


Commanding  Officer  of  the  military 
facility  shall  be  authorized  to  dstennine 
when  the  exclusion  under  this  section 
applies.  Such  detennination  shall  be 
made  only  after  the  Commanding 
Officer  bat  made  all  reasonable  efforts 
to  accommodate  the  emissions  increase 
without  deviating  from  otherwise 
applicable  pennltttng  requirements. 

(2)  If  the  military  facility  seeks  to  rely 
on  the  temporary  nstional  security 
emergency  exclusion  for  longer  than  30 
calendar  days  from  the  date  of  the 
notice  in  paragraph  (1),  the  continued 
use  of  the  exclusion  must  be  reviewed 
and  approved  by  the  appropriate 
Secretary  of  the  Military  Department  at 
Head  of  the  Department  of  Defense 
Component  taking  into  account  any 
public  health,  welfare,  or  environmental 
concerns  raised  in  consultation  with  all 
affected  permitting  authorities.  The 
suthorization  to  continue  use  of  the 
temporary  national  security  exclusion 
shall  be  required  for  each  consecutive 
30-day  period  following  the  date  of  the 
notice  required  in  paragraph  (1). 

(3)  Dunng  the  national  security 
emeigency.  the  Commanding  Officer  of 
the  military  facility  shall  take  all 
reasonable  measures,  where  practicable, 
to  ensure  that  any  physical  or 
operational  changes  to  the  source  that 
would  result  in  an  emissioiu  increase 
that  otherwise  would  constitute  a  major 
modification  are  made  in  a  manner  that 
will  minimize  the  emissions  increase  or 
otherwise  minimize  any  potential  for 
adverse  impact  to  public  health  and 
welfare  or  the  environment.  Such 
measures  may  include  the  use  of 
emission  controls  and  proper  operation 
and  maintenance  practices  and/or 
choosing  materials  or  operating 
scenarios  that  minimize  deviations  from 
existing  permit  terms  and  conditions.  In 
addition,  the  Commanding  Officer  of  the 
military  facility  shall  make  a  reasonable 
effort,  where  practicahfe,  to  monitor 
emissions  during  the  emeigency  in 
order  to  quantify  the  emissions  resulting 
from  the  physical  or  operational 
changes. 

(4)  As  soon  as  practicable,  but  no  later 
than  7  calendar  days  after  the  use  of  this 
exclusion  is  no  longer  needed,  the 
Commanding  Officer  of  the  military 
facility  shall  notify  in  writing  all 
aSected  State  permitting  authorities  and 
EPA  Regioiul  Offices,  and  the 
appropriate  Secretary  of  the  Military 
Department  or  Head  of  the  Department 
of  Defense  Component,  thst  the  military 
facility  has  ceased  respotuiing  to  a 
national  secilrity  emergency  nir  the 
purposes  of  this  section. 

(5)  As  soon  ss  practicable,  but  no  later 
than  45  calendar  daya  after  the  date  of 
the  notification  in  paragraph  (4),  the 
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Commanding  Officer  of  the  military 
facility  shall  provide  a  written  report  to 
all  afiected  State  permitting  authorities 
and  EPA  Regioiial  Offices,  and  to  &e 
appropriate  Secretary  of  the  Military 
Department  or  Head  of  the  DOD 
Component,  that  describes  the  reasons 
for  relying  on  the  exclusion,  the 
emissions  units  afiiscted,  the  amount  of 
inoeased  emissions,  and  other 
information  needed  to  determine  the 
nature  and  extent  to  which  the  source 
deviated  frtun  otherwise  applicable 
peimittinB  requirements. 

(6)(i)  This  Commanding  Officer  of  the 
military  facility  need  not  submit  an 
application  to  the  permitting  authority 
for  a  permit  under  this  section  if  the 
physical  or  operational  changes  to  the 
source  resulted  only  in  a  temporary 
modification,  that  is,  a  modification  that 
lasts  no  longer  than  the  period  of  the 
nstional  security  emergency  and  that 
does  not  expand  the  capacity  of  the 
source  to  emit  at  an  increased  level  after 
the  cessation  of  the  emergency. 

(ii)  As  soon  as  practicable,  but  no  later 
than  45  calendar  days  sfter  the  date  of 
the  notification  required  in  paragraph 
(4),  the  Commanding  Officer  of  the 
military  facility  shaU  submit  an 
application  for  a  permit  under  this 
section  in  the  event  that  the  physical  or 
operational  changes  made  st  the  source 
in  response  to  the  national  security 
emeigency  are  not  temporary.  For 
example,  a  permit  shall  be  required  if 
the  military  facility  is  physically 
changed  or  has  capacity  added  in  ways 
that  are  not  later  reverted  or  otherwise 
actually  returned  to  the  pre- 
modification  conditions. 

(7)  The  pennit  application  under 
paragraph  (6)(ii)  and  the  permitting 
authority's  actions  on  that  application 
shall  comply  with  the  requirements  of 
this  section  as  though  construction  had 
notyet  commenced  on  the  modification. 

The  DOD  has  provided  some 
examples  of  actions  that  military 
installations  oould  be  called  on  to  take 
during  national  security  emeigendes 
that  would  result  in  "temporary"  and 
"nontempoiaiy"  modifications  that 
otherwiae  would  be  subject  to  major 
NSR.  In  the  event  of  a  national  security 
emeigency  involving  hostilities,  the 
DOD  may  have  to  make  physical 
changes  to  a  source  to  be  able  to  paint 
t8cti(^  equipment  at  that  location. 
These  changes  could  involve  the 
construction  of  new  painting  facilities. 
If  these  changes  would  result  in 
emissions  increases  but.  after  the 
cessation  of  the  emergency  they  are 
letumed  to  their  pre-modification 
condition,  imder  the  DOD's  suggested 
language,  the  changes  would  be 
oooddatad  "tampotuy"  and  would  not 


be  required  to  undergo  poat- 
modificaUon  NSR  permitting.  However, 
if  the  changes  are  not  returned  to  their 
pre-modification  condition  after  the 
cessation  of  the  emergency,  the  changes 
would  be  considered  a  "nontemporary" 
modification  aiul  they  would  be 
required  to  undeigo  post-modification 
NSR  permitting. 

The  EPA  is  requesting  comments  on 
the  appropriateness  and  suffidancy  of 
the  preceding  suggested  language  for 
inclusion  in  parts  51  and  52.  In 
particular,  the  EPA  is  soliciting 
coiiunents  on  whether  any  type  of 
authorization  by  the  permitting 
authority  should  be  required  before  a 
military  installation  may  use  the 
temporary  national  security  emeigency 
exclusion,  if  one  is  adopted.  In 
extraordinary  circumstances,  the 
permitting  authority  may  have  concerns 
about  the  public  health,  welfare,  or 
environmental  impacts  that  would 
result  from  an  emissions  tncreese  or 
other  changes  made  at  a  military  source 
to  respond  to  a  national  security 
emergency.  In  such  cdmunstances,  the 
EPA  believes  it  may  be  appropriate  for 
the  p«mitting  authority  to  work  with 
the  DOD  to  mitigate  such  advene 
impacts  before  £e  DOD  facility 
continues  to  rely  on  the  natioiial 
security  emergency  exclusion  provision. 
The  EPA  expects  that  the  permitting 
authority's  assessment  in  such 
circumstances  would  be  made  rapidly 
and  would  take  into  accoimt  the 
urgency  with  which  the  DOD  must 
respond  to  the  particular  emergency. 
Under  any  version  of  the  exclusion, 
where  the  permitting  suthority  is  a  State 
or  local  agency,  the  EPA  is  requesting 
onnment  on  whether  the  Agency  should 
have  a  formal  role  in  the  process  for 
deteimining  whether  the  EX3D  can 
extend  use  of  a  national  security 
emergency  exclusion  beyond  the  initial 
30-day  period. 

In  addition,  the  EPA  seeks  comment 
on  the  open-ended  nature  of  the  DOD's 
proposed  national  security  emergency 
exclusion  and  whether  there  should  be 
some  limit  on  the  total  duration  of  the 
exclusion,  especially  where  an  excluded 
activity  may  nave  the  potential  for  an 
adverse  impact  on  public  health  and 
welfare  or  the  enviroiunenL 
Furthermore,  when  a  national  security 
emergency  is  expected  to  last  for  an 
exteiided  period  (such  as  longer  than  30 
days),  the  EPA  requests  comment  on 
whether  a  military  facility  acting  under 
such  an  exclusion  should  be  required  to 
apply  for  and  obtain  an  NSR  permit,  if 
necesaaiy,  at  some  point  after  the 
emergency  response  has  commenced, 
rather  than  waiting  until  the  national 
security  emeigency  has  ended.  The  EPA 


also  seeks  coounent  on  whether  a 
national  security  emergency  »vr!lii«i«» 
should  apply  to  the  construction  of  a 
new  major  souice  where  the  existing 
military  facility  is  not  an  existing  major 
aotiroe. 

Finally,  the  EPA  is  interested  in 
knowing  conunentsrs'  opinions  and 
concerns  about  any  additional 
requirements  thai  should  or  could  be 
included,  such  ss  additional  elements 
that  could  be  included  in  the  report  on 
emissions  increaaaa  resulting  from 
physical  or  opantioiuU  chaises  made  to 
nqiand  to  a  national  aacurity 
emeigency,  and  about  the  ia^lications 
of  providing  for  a  national  security 
emeigency  exclusion  if  such  provisions 
are  not  mandatory  for  all  stales. 

The  DOD  also  requested  that  the  rules 
at  40  CFR  51.161  and  51.166  be  revised 
to  provide  an  exclusion  from  public 
availability  requirements  for  classified 
information.  The  EPA  agrees  with  the 
DOD  that  information  properly 
classified  imder  applioable  laws, 
including  Executive  Odere  12958  and 
12968,  is  not  required  to  be  made 
publicly  available,  and  the  Agency 
propoaes  to  codify  this  view  in  the 
minor  and  major  NSR  rules.  As 
suggested  by  the  DOD,  the  EPA 
proposes  that  "classified  information" 
be  defined  in  the  NSR  rules  ss  it  is 
defined  in  the  Classified  Procedures 
Act,  18  U.S.C.  App.  3,  section  1(a),  as 
"any  information  or  material  that  has 
been  determined  by  the  United  States 
Government  pursuant  to  an  Executive 
order,  statute,  or  regulation,  to  require 
protection  against  unauthoriCEed 
disclosure  tor  ressons  of  national 
security."  The  EPA  notes  that  criminal 
penalties  exist  for  the  unauthorized 
disclosure  of  classified  infotmation, 
defined  as  "information,  which  at  the 
time  of  a  violation  of  this  section,  is,  for 
reasons  of  national  security,  specifically 
designated  by  s  U.  S.  Government 
Agency  for  limited  or  restricted 
disseminstion  or  distribution."  18 
U.S.C.  798(b).  The  DOD  and  the  EPA 
believe  that  these  laws  must  be  read  in 
congruence  with  the  Act  and  the  need 
for  public  availabilify  of  permitting 
information.  The  Act  cannot  be 
reasonably  interpreted  to  require  a 
violation  of  criminal  law  by  making 
classified  information  pubUcly 
available.  As  recommended  by  the  DOD, 
the  EPA  proposes  that  the  public 
availability  provisions  be  revised  as 
follows.  Existing  §51. 161(b)(1)  would 
be  revised  to  read: 

Availability  for  public  inspection  in  at 
least  one  location  in  the  area  afEscted  of 
the  information,  except  for  classified 
inibrmatian,  submitted  by  the  owner  or 
operator  and  of  the  Stale  or  local 
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agaiqr'i  analjwls  of  tb*  afbct  an  di 
quali^.  Qairiflad  infotmatian  pctnidad 
by  tha  DBpartmait  of  DsfaoM  or  othar 
Fadanl  ■g»nfl«i  or  contnctan  tat  *ucb 
(gHidn  aod  dHSgnatsd  as  cncb  will  be 
Gooliollad  by  tppbcabia  law  ooocamiiig 
tha  ralaaaa  ottdaaiifiad  InfonnaliaQ. 
BxMliV  S  Sl.lfla(qX2XU)  would  be 
iwiaad  to  raad: 

Maka  availabia  in  at  laaat  ona  location 
in  aadt  laghai  In  which  tba  propoaad 
toana  would  ba  oomnuGtad  a  copy  of 
■11  matariala.  aoBcapt  far  daalfiad 
infmaatien.  tha  appUcant  aoboiittad.  a 
copy  of  tha  prriindnaiy  dataBodnatlan, 
and  a  copy  fli  aummaiy  of  otfaCT 
nialarlali,  if  any,  comklarad  In  making 
tha  pwHininary  ^fcitariniiiation. 
rlaiiriflad  ininmaiioB  provided  by  the 
Dapaitment  of  Dafanae  or  other  Fedeial 
agencies  or  contractors  for  mcfa  agencies 
ud  dscignatad  as  such  will  ba 
controlled  by  q>plicable  law  concerning 
tha  lelaaae  of  ciassified  infarmation." 

The  EPA  is  proposing  to  adopt  thia 
exduaion  from  publie  availability 
raquiiasmnts  far  classified  InHnmation 
not  only  in  MSI.lSl  and  51.168 but 
also  in  $$  S1.165  and  52.21.  The  B>A 
solicits  conunenl  on  all  aspects  of  this 
proposed  pravisiOD. 

Vm.  Additisaal 


A.  PubUc  Docket 

This  rulemaking  action  is  subject  to 
section  307(d)  of  the  Act  The  aspects  of 
the  rulemaking  action  ralatad  to  PSD  are 
subject  to  section  307(d).  in  accordance 
with  section  3O7(d)(l)0)  of  the  Act. 
Pursuant  to  section  307(dXl)(V).  the 
Administrator  hereby  determines  that 
the  other  aspects  of  this  mlamnHng 
acticQ  are  subject  to  section  307(d). 
Accordingly,  section  307(d)  appliaa  to 
this  entire  rulemaking  action. 

The  public  dodcst  for  this  rulemaking 
action  is  A-90-37.  The  docket  is  a  file 
of  the  Information  reUsd  upon  l>y  the 
EPA  in  the  development  of  this 
prapoaed  rule  (as  well  as  interagency 
reviiiw  matniala  related  to  the  piopoeed 
rule).  The  EPA  will  also  plac»  the 
following  materials  in  the  docket:  (1) 
Written  comments  EPA  receives  during 
the  public  conunant  period;  (2)  the 
transoipt  of  the  pubUc  hearing,  if  any. 
(3)  any  documents  that  EPA  determines 
sre  of  central  relevance  to  the 
rulemaking;  (4)  EPA's  response  to 
significant  comments;  (5)  any  additional 
information  the  final  rule  is  based  on; 
and  (6)  interagency  materials  related  to 
the  final  rule.  The  docket,  excluding 
intaragancy  review  materials,  will 
rapnsent  the  record  for  judicial  laviaw. 
See  lectton  307(d)(7XA)  of  the  Act  The 
docket  ia  available  for  public  review  and 
copying  at  EPA'a  Air  Docket,  aa 


Indicated  in  tha  OPCHiWII  section  at 
the  beginning  of  thia  documenL 

B.  Public  Commants  and  Public  Healing 

The  EPA  requeata  public  comment  on 
all  aapacta  of  Uda  pnipoaad  action.  All 
public  coaBnanta  most  be  addressed  to 
tha  Oodiat  for  thia  nilamaking  and 
reoaivad  no  later  dum  October  21. 1S96. 
at  tha  addiaaa  indlcatad  la  tha 
AOOiaMn  asction  at  fbm  beginning  of 
diis  docimient 

The  EPA  plans  to  convene  a  meeting 
of  the  NSR  Reform  FACA  Subcommittee 
in  conjunction  with  the  public  conmient 
period.  In  thia  meeUng  the 
Subcommittae  will  review  today's 
propoaed  rulemaking.  A  transcript  of 
the  Suhmmnitttae's  meeting,  will  be 
available  far  public  inspection  in  EPA 
Air  Docket  No.  A-90-37,  The  NSR 
Ksicnm  Subcommittee  meeting  will  be 
open  to  the  public  although  ««»H"g  may 
be  Umited.  Purthar  information 
regarding  tha  specific  dates.  locaUon 
and  starting  time  wiU  be  published  in 
the  Fedard^^Ksgiatar  prior  to  the 
meeting. 

The  EPA  pUns  to  hold  a  public 
heering  on  this  propoaed  action.  A 
puhlichearing  is  scheduled  for  10:00 
am.  to  4:00  pjn.  in  Raaeatch  Triangle 
Paik.  North  Carolina  on  September 
23.1990.  A  notioe  annniindng 
additional  inlonnatioo  about  tha  public 
bearing.  Including  tha  specific  location, 
will  bepublidwd  hi  tha  Fadaral 


Persona  ividiing  to  make  oral 
presentations  at  the  public  hearing 
should  contact  tha  EPA  as  indicated  in 
the  DATES  section  at  the  beginning  of 
this  preamble.  The  order  of  presentatian 
will  be  baaed  on  the  order  in  which  EPA 
receivea  requests  to  speak.  Written 
statements  in  lieu  of,  or  in  addition  to. 
oral  testimony  are  encouraged  and  may 
be  any  length.  If  necessary,  oral 
presentations  will  be  time  limited.  The 
hearing  may  be  canceled  if  no  requests 
to  speak  have  been  recdved  15  dajrs 
prior  to  the  scheduled  hearing  date. 

C.  £xecutrve  Onfer  13860 

Section  3(f)  of  Executive  Order  12886 
(E.0. 12866)  defines  "signiBrant 
regulatory  action"  for  purposes  of 
centralized  regulatory  review  by  the 
Oflice  of  Management  arul  Budget 
(OMB)  to  mean  any  regulatory  actioa 
that  is  likely  to  result  in  a  rule  that  nuy: 

(1)  Have  an  snnual  sfisct  on  tlw  eooaamy 
of  SlOO  million  or  won  or  sdyroiy  afiict 
in  s  malstlal  way  tiM  aoooon^.  a  Mctor  of 
the  scaosmy,  productivity,  oompatilian,  jobs, 
Uw  enviroiuoeDl.  public  hflalth  or  sslBly.  or 
Stats,  local  or  tribal  prmnaoKlia  or 
cosBnumltis^ 


(ZlQetlsai 
otlierwlseiiUaifcie  with  an  acboo  taken  or 
planned  by  aaallMr  sgncy; 

(3)  MalwiaUy  allsr  the  budgstny  impact  of 
entitfanwnts,  ysnts.  uaw  fasa.  or  loan 
progiaau  or  the  rights  and  ■*M|pM~"  of 
redpiants  tlwrsot  or 

(4)  Raiss  novel  lagil  or  policy  tsnias 
arising  out  of  lapl  mand^as,  the  PiMldaBfs 
priorWas.  or  tha  pciadpla*  sst  forth  in  the 
Bxscotiva  Oidsr. 

Drafts  of  this  propoaed  rule  and 
■seociated  matniala  were  reviewed  by 
tha  OMB  becauae  of  the  novel  policy 
iaauaa  pieaanted  and  antidpatad  piihlic 
interest  in  this  action.  Intel  agency 
reviaw  materials  have  been  placed  in 
tha  public  dodat  in  accordance  with 
section  307(dX4XBXUl  of  tha  Act  and 
section  6(a)(3)(E)  of  &0. 12866 
(including  documents  idsnti^rlng  the 
substantive  rhangw  made  between  tha 
draft  submittad  to  OMB  far  raviaw  and 
the  action  proposed,  and  tha  diangea 
that  «vare  made  at  the  suggestion  or 
recommendation  of  OMB). 

The  EPA  has  prepared  a  draft 
Regulatory  Impact  Analysis  (RIA)  far 
these  proposed  rules  and  it  la  intjuded 
in  the  dodcet  (or  this  rulemaking.  The 
EPA  projects  that  as  a  result  of  me  rule 
changes  being  proposed  today,  the 
overall  costs  snd  burdens  for  the  major 
NSR  program  to  decrease.  As  shown  in 
the  draft  RIA  for  thia  rule,  the  EPA  has 
estimated  the  total  annuaUnad 
"information  collection  request"  (K3i) 
cost  burden  of  tha  NSR  petmilting 
program  under thepropoeed nfanns to 
be  S27.6  million.  This  indudee  costs  for 
prepaiation  of  permit  applications, 
including  technology  and 
environmental  impact  analyses,  record- 
keeping, and  reporting  requirements.  It 
rapreaants  a  pn^acted  daoease  of  $11.1 
mllbon  in  the  aimual  ICR  cost  burden 
to  industry.  The  burden  to  State  and 
local  air  pollution  control  agencies  is 
expected  to  decrease  by  approximately 
S2.S  million,  and  to  EPA  by 
apmoximately  $200,000. 

Other  cost  aavings  will  be  realized  by 
sources  that  avoid  major  NSR  and  thus 
becorae  subject  to  minor  NSR  promms 
implsmeateid  at  the  State  and  loc^ 
levels.  The  greatest  savings,  based  on 
iiuiustiy  comments  during  the  NSR 
Reform  Subcommittee  meetlDgs,  would 
be  laeUaad  due  to  the  shorter  processing 
time  of  a  minor  versus  major  NSR 
permit  Also,  the  streamlining  of  some 
of  the  time-intenaive  aspects  of  the 
major  source  laquiremants  would  have 
■  similsr  efhct  The  total  industry 
savings  would  be  difficult  to  predict 
given  the  diversity  of  industries  covered 
by  this  program;  nevertheleas.  every 
facility  would  experiaDce  less  down 
time,  quickar  start  up  and  lasumptian  of 
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revenue  generation.  Further  savings 
would  accrue  the  extent  that  the  minor 
NSR  technology  control  requirements 
'   and  mitigation  measures  are  less  costly 
than  the  major  source  requirements  and 
measures.  Industry  and  State 
renresantativea  rep<vted  that  the 
ditbrence  in  emissions  between  minor 
and  major  source  technology 
requirements  are  insignificant  in  nuist 
cases.  The  incremental  cost  savings 
could  be  quite  large,  however,  if  the 
minor  source  requirements  are 
applicable.  The  EPA  solicits  further 
ctHnment  on  the  coat  savings  that  would 
be  derived  from  thia  proposed 
rulemaking. 

The  reader  should  note  that  the  ICX 
coat  burden  reduction  estimates  in  the 
draft  RIA  are  highly  sensitive  to  the 
estimated  impact  of  the  proposed 
revisions  to  the  applicability  test  for 
modifications  at  existing  major  * 
stationary  sources.  The  EPA  estimates 
that  20  percent  fewer  sources  will  be 
daasified  as  major  as  a  result  of  revising 
the  period  for  establishing  the  baseline 
for  actual  "n^iwrions  from  which  to 
calculate  emissions  increases  to  the 
highest  12  consecutive  months 
operation  by  the  source.  Another  6% 
reduction  is  antidpated  from  the  "clean 
unit"  and  "clean  facility"  tests  and  the 
exclusion  for  pollution  control  and 
pollution  prevention  projects.  The  EPA 
estimatae  still  another  25  percent  of 
modifications,  which  woidd  otherwise 
be  subject  to  major  NSR.  would  be 
excluded  due  to  allowing  sources  to  use 
projected  Future  actual  emissions  to 
calculate  emissions  increases  rather 
than  requiring  the  calculation  to  be 
based  on  the  source's  potential  to  emit 
in  each  case.  The  EPA  solidts 
comments  on  these  estimated  impacts 
on  the  burden  reduction  of  revising  the 
rrailations  for  nettins  as  proposed. 

The  propoead  revisions  indude 
certain  proviaions  which,  while 
generally  intended  to  clarify  the 
statutory  Class  I  area  protection  process 
under  the  existing  PSD  program  and 
improve  coordination  betwsen  the 
permitting  authority  and  the  FLM  (an 
area  of  the  PSD  rules  that  has  tieen  the 
subject  of  significant  confusion  and 
controversy),  may,  in  certain 
drcumstancas.  place  additional  burdens 
on  the  permit  applicant  and  the 
permitting  authority.  The  EPA  requesU 
public  coimnent  on  whether  these 
proposed  revisions  represent  a  net 
increase  in  costs  and  burdens  for 
permitting  authorities  and  permit 
applicants  in  comparison  with  the 
existing  rules  related  to  the  protection  of 
Class  I  areas,  lliese  issues  are  described 
in  more  detail  in  the  Information 
Collection  Request  (ICR)  and  will  be 


further 
final  rule. 


in  the  draft  RIA  for  the 


D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flsxihility  Act. 
5  US.C  601-612.  EPA  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
assessing  the  impact  of  a  proposed  rule 
on  small  entities.  See  9  U.S.C.  603. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises  and 
govamment  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 
See  5  U.S.C  601.  However,  the 
requirement  to  prepare  a  regulatory 
flexibility  analysis  does  not  apply  if  the 
Administrator  certifies  that  the  rule  will 
not.  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  See  5  U.S.C 
605(b). 

The  major  NSR  program  applies  to 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources,  ss  explained 
elsewhere  in  this  preamble.  These  rules 
reform  the  existing  major  NSR  rules, 
malung  them  less  burdensome  and 
generally  improving  the  rules  for  any 
small  entities  that  might  be  affected  by 
the  major  NSR  program.  Accordingly, 
the  Administrator  herel>y  certifies  that 
these  rules,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  amall  entities. 

B.  Papenrork  Reduction  Act 

Ihe  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1230.08)  and  a  copy  may  be 
obtained  from  Sandy  Farmer.  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2136);  401  M  St,  SW.;  Washington.  DC 
20460  or  by  calling  (202)  260-2740. 

Section  1 10  of  the  Act  requires  all 
States  to  adopt  into  their  SIPs 
preconstruction  review  programs  for 
new  or  modified  stationary  sources.  The 
programs  must  include  provisions  that 
meet  the  spedfic  requirements  of  Part  C 
"Prevention  of  Significant 
Deterioration"  fPSD)  and  Part  D  "Plan 
Requirements  for  Nonattainment  Areas" 
of  title  I  of  the  Ad  for  permitting 
construction  and  modification  of  major 
stationary  sources.  Implementing 
regulations  for  State  adoption  of  the  two 
NSR  programs  into  their  SIPs  are 
promulgated  at  SS  51.160  through 
51.166  and  appendix  S.  Federal 
permitting  regulations  are  promulgatad 


at  S  52.21  for  PSD  araaa  that  an  not 
covered  by  a  SIP  program.  Eaaantially  a 
source  cannot  construct  without 
aacuring  a  permit  to  ensure  that  the 
ivquiraments  of  the  Ad  are  mat. 

Part  C  of  title  I  of  the  Ad  outlines 
spedfic  preconstruction  permitting 
requirements  for  new  and  modified 
sources  constructing  in  anas  that  do  not 
violate  the  NAAQS.  Ttuae  PSD  rules. 
generally  require  a  prospective  major 
new  or  modified  souroe  to:  (1) 
Demonstrate  that  the  NAAQS  and 
increments  will  not  be  exoeadad,  (2) 
ensure  the  appUcatioo  of  best  available 
control  technology  (BACT).  and  (3) 
proted  Federal  Class  I  areas  from 
adverse  impada.  including  adverse 
impacts  on  air  quahty  ralatad  values 
(AQRVa). 

Similarly.  Part  D  of  title  I  of  the  Ad 
spedfies  requirements  for  major  iww 
and  modified  sources  constructing  in 
areas  designated  as  nonattainment  for  a 
NAACJS  punuant  to  section  107  of  the 
Act  The  part  D  provisions  also  apply  to 
major  source  permitting  in  the  Northeaat 
Ozone  Transport  Region  as  established 
under  section  184  of  the  Ad.  The  part 
D  rules  generally  require  s  major  new  or 
modified  source  to:  (1)  ensure  the 
application  of  controls  which  will 
achieve  the  lowest  achievable  emission 
rate  (LAER),  (2)  certify  that  all  major 
sources  in  a  State  owned  or  controlled 
by  the  same  person  (or  persons)  are  in 
compUance  with  all  air  emissions 
regulations,  and  (3)  secure  reducdons  in 
actual  emissions  from  existing  sources 
equal  to  or  greater  than  the  projeded 
increase  to  show  attainment  and 
maintenance  of  the  applicable  NAAQS 
loBeets).  A  pubUc  review  and  comment 
period  is  required  for  all  major  source 
permit  actions  and  some  non-major 
source  actions. 

A  new  source  that  would  be  major  if 
operated  at  full  capadty  may  accept 
spedfic  enforceable  permit  conditions 
to  keep  its  emissions  Iwlow  the  major 
source  threshold.  Similarly  existing 
major  sources  that  propose 
modifications  that  would  produce 
significant  emissions  increases  as  a 
result  of  new  or  modified  emissioiia 
units  may  either  contemporaneously 
retire  existing  emissions  units  to 
generate  emissions  reductions  credits  or 
take  permit  limits  on  future  emissions 
or  both  to  avoid  major  NSR 

Prospective  sources  must  oondud  the 
necessary  research,  perform  the 
appropriate  analyses  and  prepare  permit 
applications  with  documentation  to 
support  the  conclusion  that  their  projed 
meets  all  appUcable  Statutory  and 
regulatory,  requirement  summarized 
above.  The  specific  adivities  are 
daaciibad  fiirther  in  the  draft  RIA  and 
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the  KR  ior  this  propoaad  nilamakliiB, 
whidi  in  anilabW  boD  (XTB  M  the 
■ddiH*  (tatsd  abon  Old  in  tb*  DDCkM 

bm  riiJM  ynl— waking. 

Pamltliiig  agndn,  tithn  SUle,  local 
or  Fadaal.  i«*law  dia  pannit 
appUcadou  to  afflnn  OM  propoaed 
aouica  or  modification  will  comply  with 
tlM  Act  and  applicable  ngulatiao*, 
CTud'ir*  the  pwUc  review  prooaaa,  Isaos 
ths  pannit  and  tiian  vatify  that  a  aouioa 
hM  coutnctad  and  nifaMouBntiy 
upaiataa  in  «■«— yHiw—  wim  tba  pannit 
oondiliaaa.  Thra  EPA,  mora  hniadty. 
nviam  a  bactioa  ol  dM  total 
appUcatiaaa  and  audits  the  State  and 
local  ptogiam*  inr  its  afiactivaaaaa. 
Conaaquaotly.  Iniaimatian  pmparad  and 
■ofamiltad  by  the  aouioe  ia  aaaanttal  tor 
pnnMr  adminiatntian  and  managamant 
ofttwNSRpnwnm. 

Iniannatlon  uiat  ialo  be  rafaaiittsd  by 
louicaa  aa  a  pait  of  thoij  pannil 
applicatiai.  ihoald  generally  be  a 
matter  of  public  laoud  given  the 
leqninmants  far  pobUc  participation  in 
iandiw  pannits.  See  (actions  ieS(aN2) 
and  110(aX2NC).  (D)  and  (F)  of  the  Act 
NotwMMtanding.  to  the  extant  that  the 
infannatian  raquiisd  for  the 
oomplalaaeaa  of  a  pennil  it  proprietary, 
ft^ffi*^"**V  or  of  a  nattire  that  tt  could 
impeii  die  ability  of  the  aouice  to 
m«iiw«in  its  msiicet  position,  that 
intonnatian  is  coUected  and  handled 
according  to  EPA 'a  policiea  aat  iotth  in 
tnle  MToupter  1,  part  2.  subpart  R— 
Coofidantiality  of  Businaaa  Intnnnation 
(see  40  CFR  part  2).  See  also  section 
114(c)  of  the  Act. 

As  mantianed  previously,  this 
piopoaad  rulemwing  would  provide 
whatantial  leductian  in  maior  NSR 
pandta,  vdiich  would  tranijats  into  a 
reductiaa  in  industry  reapondents  and 
number  of  reviews  by  the  Federal,  Stats, 
and  local  permitting  agencies.  The 
baaeline  for  compariaon  is  drawn  bom 
that  of  the  NSK  program  lC3t  approved 
in  September  1995.  A  copy  may  be 
obtained  from  OPPE  at  the  address 
stated  above.  As  a  result  of  this 
royal,  the  estimated  number  of  major 
PSD  pennila  Is  expected  to  deoaaae 
from  320  to  144.  i^ajor  part  D 
nmattaimnent  permits  tvould  decrease 
bom  5S0  to  2W.  The  number  of  minor 
aooica  acdoiu  would  incraaae  by  the 
ooodrined  ledudian  in  both  major 
source  programa.  The  buidanJn  PSD 
permits  is  estiinBted  to  ii¥3ease  for 
industry  raspcmdents  by  about  11  hours 
par  permit,  and  the  buidon  for  part  D 
paonils  should  decrease  by  an  estimated 
S  hours  per  permit  The  burden  far  State 
and  local  pcnnitting  agandaa  is 
aatimatad  to  deoeeae  tram  280  to  272 
hours  per  permit  for  PSD,  and  stay 
about  the  same  for  part  D  parmlta  and 


110  hour*  and 
eight  hours  per  permit  taspecdvely.  The 
EPA  burden  on  a  par  permit  basis  is 
ajqMcted  to  remain  unchanged — IS 
hours  for  all  major  source  permits  and 
2  hours  for  miiior  source  permits.  The 
resulting  cost  saving*  is  estimated  to  be 
SU  milHoB  for  IndnMiy,  about  S2.5 
mfflioo  far  States  and  local  aganciea  and 
about  S2S0 AX)  for  the  EPA.  Theaa 
estimates  an  discussed  in  detail  in  the 
draft  RIA  and  the  Information  ICR  for 
this  rulemaking. 

Burden  means  the  total  time,  eBort,  or 
financial  raaourcaa  expended  by  persons 
-to  generate, "'»»"»"'"  retain,  or  disrloee 
or  provide  infarmalion  to  or  for  a 
Federal  agency.  This  include*  the  time 
needed  to  review  insmictians:  develop, 
acquire,  install,  and  utilixa  technology 
and  systeina.for  the  purposes  of 
coUe^isg,  validating,  and  verifying 
infiormation,  prnrwaalnfl  and 
m«int«iTitng  tnformatioa.  and  diadosing 
end  providing  informatian:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructioos  snd 
rsquirements;  train  peraonnel  to  be  able 
to  re^ond  to  a  collactioa  of 
infanriation:  search  data  sources; 
complete  and  review  the  collection  of 
informatian:  and  transmit  or  otherwise 
disrloee  the  infarmalion. 

An  Agency  may  not  conduct  or 
qionsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unleaa  it  dis{days  a  currently  valid  OMB 
ooBtiol  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  C3R  chapter  15. 

HnTT^TnAnfa  are  requested  on  the 
Agency's  need  for  this  information,  the 
accural^  of  the  provided  burden 
estinutes,  and  any  suggested  methods 
for  iT^in<in<T<Tig  reepondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
<m  the  ICR  to  the  Director,  OPPE 
Regulatory  Information  Diviaiain:  U.S. 
Enviroomantal  Protectiao  Agency 
(2136);  401 M  St.  SW.;  Washington.  DC 
20460;  and  to  the  Office  of  failnmation 
and  Regulatory  Afiairs,  Office  of 
Management  and  Budget.  72S  17th  St, 
NW..  Washington.  IX:  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correapondenna.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  SO  days  after  July  23. 
1996,  a  comment  to  OMB  is  best  assursd 
of  having  ita  full  efisct  if  OMB  receivea 
it  by  August  22. 1996.  The  final  rule 
will  reapimd  to  any  OMB  or  public 
commanta  on  the  informatian  collection 
raquitemoota  mntained  in  this  proposal 


F.  Unfunded  Mandates  Refonn  Act 

rule  n  of  the  Unfunded  Mandatee 
Reform  Act  Of  1905  (UMRA).  Public 
Law  104-4.  establishee  laquiraments  for 
Federal  agencies  to  aaaees  the  eBacts  of 
thair  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  gmarally  imist  prepare  a  written 
statament,  Inrluding  a  ooot-tMnofit 
analysis,  for  proposed  and  &ial  rulae 
with  "Federal  mandatee"  that  nuy 
result  in  expenditures  to  State,  local, 
and  tribal  govern nientii,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  ndllion 
or  more  in  any  l-year.  Before 
promulgatLog  an  EPA  rale  for  which  a 
written  statement  is  needed,  aecdoo  205 
of  the  UMRA  generally  requirea  EPA  to 
identify  and  eonsidar  a  leasooabla 
number  of  regulatory  altemativec  and 
adopt  the  leeat  costly,  most  coet- 
effecdve  or  leeat  buidenacmie  alternative 
that  achieves  the  ol^actives  of  the  rule, 
file  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allowa  EPA  to  adopt  an  ahamative  other 
than  the  least  costfy,  most  coat-eBactive 
or  lesst  burdensome  alternative  if  the 
Administrator  publishes  with  the  final' 
rule  en  expknatlaD  why  that  alternative 
waa  not  adopted.  Before  EPA  aatablishes 
sny  regulatory  requiiemants  that  may 
significantly  or  uniquely  atbct  email 
govertunents.  including  tribel 
governments,  it  must  have  developed 
under  aactlon  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
aSigcted  email  govemmenta.  enahling 
officials  of  afiscted  small  governments 
to  have  meaningful  and  timely  input  bi 
the  development  of  EPA  regulatory 
propoaals  with  significant  Federal 
intogovemmental  mandates,  and 
infoining,  educating,  and  advising 
small  governments  on  coropUaiice  with 
the  regulatory  requirements. 

As  shown  in  the  draft  RIA  for  this 
rule,  EPA  has  estimated  the  total 
aimuaiixed  cost  of  the  NSR  permitting 
program  including  the  |»opoaed  reforms 
doe*  not  include  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
miUioo  or  more  to  eilher  State,  local,  or 
tribel  govenunei>ts  in  the  aggragate,  or 
totha  jBivata  aector.  Theiefara,  this 
propoaed  rule  is  not  subjact  to  the 
requirements  of  sections  202  sod  205  of 
At  UMRA.  In  addition.  EPA  has 
determined  that  this  proposed  rule 
mnhrin*  no  regulatory  tequiKamants  that 
might  aipiificantly  or  imiqualy  aSsct 
small  government*,  vidildi  gaiiarally  do 
not  hsrve  new  aoutce  pwiniWing 
authority. 
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Executive  Order  1287S  ("Enhancing 
the  Intergovernmental  Partnership")  is 
deeigned  to  reduce  the  burden  to  State, 
local,  and  tribal  govertunents  of  the 
cumulative  effect  of  unfunded  Federal 
mandates,  and  recognizes  the  need  for 
these  ent^es  to  be  Eree  from 
unnecessary  Federal  regulation  to 
enhance  their  ability  to  address 
problems  they  face  and  provides  for 
Federal  agencies  to  grant  waivers  to 
these  entities  from  discretioiuity  Federal 
requirements. 

In  accordance  with  the  purposes  of 
Executive  Order  12875,  the  EPA  has 
already  initiated  consultations  with  the 
govenunent  entities  affected  by  the  NSR 
chajtges.  From  August  1992  through 
June  1993  EPA  convened  three  NSR 
simplification  vrorkshops,  inviting 
repreaentatives  from  among  those 
involved  with  and  afbcted  by  the  major 
source  NSR  permitting  program.  In  July 
1993  EPA  formed  the  NSR  Reform 
Subcommittee  under  the  auspices  of  the 
CAAAC,  a  committee  formed  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA)  (5  U.S.C  App) 
This  committee  is  composed  of 
representatives  from  industry.  State  and 
local  air  pollution  control  agencies, 
environmental  organizations  and  other 
Federal  agencies.  The  purpose  of  this 
Subcommittee  was  to  provide,  under  the 
direction  of  the  CAAAC,  independent 
advice  and  counsel  to  the  EPA  on  policy 
and  technical  issues  associated  with 
reforming  the  major  NSR  program. 
Specifically,  the  responsibilitiss  of  the 
Subcommittee  included  developing 
draft  recommendations  on  approaches 
for  reforming  the  major  NSR  nUes  in 
order  to  reduce  complexity  and 
perceived  impediments  to  speedy 
review  of  permit  applications  in  the 
current  systems,  while  at  the  same  time 
maintaining  the  environmental  goals 
and  benefits  embodied  in  the  current 
approach.  Upon  proposal  EPA 
anticipates  reconvening  the  NSR  Reform 
FACA  Subcommittee  to  review  the 
proposed  revisions  which  will  afford 
another  opportunity  for  State,  local  and 
Tribel  Governments  to  participate  in 
this  rulemaking  efibrt. 

LiatofSobiects 

40  CFR  Part  51 

Environmental  protectiim. 
Admiidattative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations,  L>ead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Sulfur  oxides. 
BACT.  LAER  oSaets  and  Claaa  I 
increments. 


40  CFR  Port  52 

Administrative  practice  and 
procedure.  Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons, 
Inteigovenunental  relations.  Lead. 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Sulfur  oxides.  BACT,  and  Class 
I  increments. 

Datad:  April  3. 1996. 
Caral  M.  BiewiMr. 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  Si  and  52  of  chapter  I 
oftitle40ofthe  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  51— RECMNREMENTS  FOR 
PAEPARATMN.  AOOPnON,  AND 
SUBMfTTAL  OF  IMPLEMENTATION 
PLANS 

1.  Tlie  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

AolharilT:  42  U.S.C  7401-7671q. 

2.  Section  51.165  is  amended  as 
follows: 

a.  Revising  paragraph  (a)(l)(i); 

b.  Revising  paragraph  (a){l)(iv)(A); 

c.  Amending  paragraph  (a)(l)(v)(C)(e} 
by  adding  the  words  "Standing  alone," 
at  the  beginning  of  the  sentence,  and 
revising  the  word  "An"  to  read  "an"; 

d.  Revising  paragraph  (a)(l)(vHC)(a); 

e.  Adding  new  paragraphs  (aMlMv)(C) 
(20)  through  (IS); 

t  Adding  new  paragraphs  (a)(l)(v)  (D) 
through  (G); 

g.  Revising  paragraph  (a)(l)(vi)(C)(l); 

h.  Removing  the  word  "and"  at  the 
end  of  paragraph  (a)(l)(vi)(E)(2),  adding 
the  word  "and"  at  the  end  of  paragraph 
(a)(l)(vi)(E)(5),  and  revising  paragraph 
(a)(l)(vi)(E)(4); 

i.  Redesignatiitg  paragraph  (a)(l)(x]  as 
(a)(l)(x)(A) 

j.  Amending  newly  redesignated 
paragraph  (a)(l)(x)(A)  by  adding  the 
words  "Particulate  matter:  IS  tpy  of 
PM-10  emissions."  at  the  end  of  the  list 
of  pollutant  emission  rates; 

k.  Adding  new  paragraphs  (a)(l)(x)  (B) 
through  (F); 

I.  Revising  paragraph  (a)(l)(xii](B); 

m.  Amending  paragraph  (a)(l)(xii)(C) 
by  removing  the  word  "reviewing"  and 
adding  in  its  place  "permitting"; 

n.  Adding  new  paragraph 
(a)(l)(xil)(F); 

o.  Amending  paragraph  (a)(l)(xxii)  by 
removing  the  word  "it"  and  adding  in 
Its  place  "the  project": 

p.  Revising  paragraph  (aKl)(xxv) 
introductory  text  uid  (a)(l)(xxv)(A); 

q.  Removing  paragra]^  (aHl)(xxv)(B) 
and  redesignating  paragraphs  (a)(lHxxv) 
(C)  and  (D)  as  newly  redesignated 
paragraphs  (aXlMxxv)  (B)  and  (C); 


r.  Adding  new  paragraphs  (a)(1)  (xxvi) 
through  (xxxiv); 

s.  Redesignating  paragraph  (aXS)  as 
(a)(2)(i); 

t  Adding  new  paragraph  (a)(2)(il); 

u.  Revising  paragraph  (al(3)(UXC): 

V.  Adding  new  paragraph  (a)(5)(iii); 

w.  Adding  new  paragraphs  (a)  (6) 
through  (16). 


|S1.1«5    RaraMr 

(a)**« 

(D*  *  • 

(i)(A)  Stationary  source  means  any 
building,  structure,  facility,  installation, 
or  stationary  internal  combustion  engine 
which  emits  or  which  may  emit  any  air 
pollutant  subject  to  regulation  under  the 
Act. 

(B)  A  stationary  source  does  not 
include  smissloiu  resulting  directly 
from  an  internal  combusti<m  engine 
used  for  transportation  purposes,  or 
from  a  nomtsad  engine  or  nonroad 
vehicle. 


(iv)(A)  Major  stationary  source  means: 

(l)  Any  stationary  sourt»  of  air 
pollutants  which  emits,  jr  has  the 
potential  to  emit,  100  tons  per  year  or 
more  of  any  pollutant  subject  to 
regulation  under  the  Act,  except  that 
lower  emissions  thresholds  shall  apply 
as  follows: 

(i)  70  tons  per  year  of  PM-10  or, 
where  applicable,  70  tons  per  year  of  a 
specific  PM-10  precursor,  in  any 
serious  nonattainment  area  for  PM— 10. 

(ill  50  tons  per  year  of  volatile  organic 
compounds  in  any  serious 
nonattainment  area  for  ozone. 

(jij)  50  tons  per  year  of  volatile 
organic  compounds  in  an  area  within  an 
ozone  transport  region  except  for  any 
severe  or  extreme  nonattaijunent  area 
for  ozone. 

(;V)  25  tons  per  year  of  volatile  organic 
compounds  in  any  severe 
nonattairunent  area  for  ozone. 

(v)  10  tons  per  year  of  volatile  organic 
compounds  in  any  extreme 
nonattainment  area  for  ozone. 

{vi)  50  tons  per  year  of  carbon 
monoxide  in  any  serious  nonattairunent 
area  for  carbon  monoxide,  where 
stationary  sources  contribute 
significantly  to  carbon  monoxide  levels 
in  the  area  (as  determined  under  rules 
issued  by  the  Administrator): 

{2)  For  the  purposes  of  applying  the 
requirements  of  paragraph  (a)(12)  of  this 
section  to  stationary  sources  of  nitrogen 
oxides  located  in  an  ozone 
nonattairunent  area  or  in  an  ozone 
transport  region,  any  stationary  source 
which  emits,  or  has  the  potential  to 
emit,  nitrogen  oxides  emissions  as 
follows: 

(i)  100  tons  per  year  or  more  of 
nitrogen  oxidra  in  any  oxone 
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Donattaiiunant  am  dustfiad  w 
muoiiial  or  modania. 

(iq  100  tens  par  yaar  or  mne  of 
nittagBn  oxidM  in  any  ocona 

iinntfailnmmit  «m»  dmninmtt  m. « 

lianailkMial,  (ufamaigiiul,  or  iacamplets 
or  no  data  ana.  vdMm  nich  ana  i( 
locatad  in  an  ozone  tianipait  nglca. 

(iiO  100  torn  per  yaar  or  men  of 
nitrogan  oxide*  in  any  ai 
imder  (action  107(d)  of  the  Ad  aa 

.tf.iinii.1t  «»■  imrl.««<ll.lil.  trw  mnltM 

that  ia  located  in  an  nana  tnnapnt 


iMJiai 
Wsc 


)  so  tooa  par  year  or  man  of 
nitragan  mddaa  in  any  aarious 
nmattainniaiit  vaa  farooona. 

M  25  Una  per  year  or  mom  of 
nitiagBn  oxim  in  any  aevan 
nooattainmaot  ana  for  oione. 

{vi)  10  tons  per  year  or  mon  of 
nitrogen  oxides  in  any  extreme 
imnattainiMil  ana  for  oaone;  or 

(3)  Any  physical  change  that  would 
occur  at  a  stationaiy  source  not 
quali^rlng  under  paragnpha  (aHlKivXA) 
(1]  or  U)  of  this  section  as  a  majer 
itatlooary  MurcB,  if  the  change  «rould 
constitute  a  major  stationary  source  by 
Itselt 

•  •*-•• 

W  *  * 

(Q*  •  • 

W  The  addition,  rapiaoament,  or  use 
of  a  pollutian  control  pro)act  at  an 
ywi^ing  fifnistifunit  unit  iiiilesi  the 
pollution  control  project  vrill  rasuh  in  a 
algnificani  net  increase  in  repraaantatlve 
actual  annual  emisaioDs  of  any  pollutant 
regulated  uniler  the  Act  and  the 
permitting  authority  determines  that 
this  increese  will  cause  or  contribute  to 
a  violation  of  any  national  amUmt  air 
Quality  standard  or  any  minriTniiTin 
increeae  over  heiellne  conoentretico* 
(in  accordance  with  $  51.16e(c)  or 
$  52.21(c)  of  this  chapter)  or  will  have 
an  adverse  impact  on  visibility  in 
accordance  with  the  definition  at 
$51.301(a).  For  the  purpose  of  this 
paragraph  (a)(l)(v)(C)(8),  in  Ueu  of  the 
source's  tepteaantative  actual  annual 
»"'««<""«  the  emissions  levels  used  for 
the  source  in  the  most  recent  air  quality 
impact  analysis  in  the  area  conducted 
for  the  purpoee  of  title  I,  if  any,  may  be 
used. 

•  •        «        .        • 

{Ids  Any  activity  undertaken  at  an 
existing  emissions  unit  for  which  a 
federally  enforceable  emission  limit  has 
bean  astabUsfaed,  provided  the  activity 
orpn^act  will  not  increase  the 
mjiriniiim  amJiiaionB  rate,  in  potmds  or 
kilosrams  per  hour,  above  the  niaximum 
emiiHions  rate  achievable  by  the 
emission  unit  at  any  time  during  the  180 
consecutive  days  which  precede  the 


data  of  the  activity  w  pn^act  and  the 
amisainns  iaaeaaa  la  oatarminad  by: 

(/)  Mitarial  baianoea.  cootinuoua 
amlaaiao  monitaring  data,  or  manual 
amiasiaa  taats  uaing  the  EPA-apnroved 
prooaduna.  whan  avallabla,  and 
rondimlad  under  auch  omdltions  as  the 
permitting  authmtty  tvill  spadfy  to  Ae 
owner  or  operator  based  om 
lapreaentative  parfooBanoa  of  the 
smissiaD  units  afiacted  by  the  activity  or 
project,  itwlmtiiig  at  least  three  vaUd 
taat  runa  conducted  bafon,  and  at  least 
duee  vaUd  teat  runs  amducted  after,  the 
actlvi^  or  project  with  all  operating 
paiamel«a  which  may  afbct  emissions 
held  '•'"«»«"»  to  the  maximum  feasible 
degree  far  all  amJi  teet  runs;  or 

(il)  Emiaaioa  bctora  aa  qwdfied  in 
the  laiaat  iaaue  Of  "Compiktlaa  of  Air 
Polhilamt  Emlaaiao  Factors,"  EPA 
PubUcMian  No,  AP-42,  available  from 
EPA.  MD14.  Bmiaainn  Inventory  and 
Factors  Gtaof,  DTP,  NC  27711,  or  other 
amlaaiao  factors  determined  by  the 
peimlttliig  authority  to  be  superior  to 
AP-42  smlsalon  factors,  in  such  caeea 
«dien  use  of  emiaeian  hcton 
damonatntes  that  the  emiaaion  level 
lesuMiig  6am  the  activity  or  prt^ect 
ertll  rieixly  not  increeae  emiaaiona. 

Hi)  Kccj  activity  undtirtalnm  at  an 
«iri.Hiifl  amiMions  unit  for  which  a 
fedanlfy  enforceable  amission  limit  has 
been  niHahllihnil  provided  the  federally 
enfbrceeble  emiesions  limit  at  the  time 
of  the  change  is  compaiable  to  the 
emJssiOD  limit  that,  considering  the  air 

auality  deaigDatlon  of  the  area  when 
le  souioe  is  located,  would  result  bom 
a  current  review  in  accordance  with 
either  paragraph  (a)(2)  of  this  section  or 
regulations  approved  pursuant  to 
S  51.16e(]),  or  $  52.21())  of  this  chapter, 
for  emission  units  of  the  same  daaa  or 
source  category.  The  permitting 
authority  may  presume  that  a  source 
satlsBea  this  paragraph  (a)(lXvXQ(l  D 
it 

(i)  The  activity  would  occur  no  later 
than  120  consecutive  months  from  the 
date  of  issuance  of  the  permit,  issued 
under  either  this  section  or  regulatioru 
approved  pursuant  to  $  51.166  or  $  52.21 
of  this  chapter,  that  established  the 
currently  spplicable  emission  limit  for 
the  emissions  unit; 

(iO  The  activity  would  occur  no  later 
than  120  omsecutive  months  from  the 
date  of  iswumre  of  the  permit,  issued 
under  regulations  approved  pursuant  to 
SSSl.ieO  through  51.164,  that 
established  the  currently  applicable 
emlaaiao  limit  for  the  emissions  unit, 
provided  the  permit  was  issued  under 
regulations  that  wen  determined  by  the 
Administrator  to  provide  for  permits 

that  f^fwit.in  iwTi4»rimi  Hinit.tinii. 


satiaiying  thia  pategnph  (aXlNvXCXH): 
or 

(iiO  Tbe  activity  would  oocurno  latv 
than  00  ooosecutive  montha  from  the 
dais  on  which  the  permitting  authority 
maiie  a  determination,  with  public 
nottoe  and  oppoitunlty  for  public 
commant  rmslstant  «rlth  S  51.181,  that 
the  —"'■«'"■'»  saHafled  paiagnph 
(aXlKvXQdoXiiO  of  this  section. 

(12)  Ally  acUvi^  undertaken  at  an 
exlating  amlaaiaiis  unit  for  which  a 
bdnaUy'enfofcaahle  emiaalan  limit  has 
been  established,  provided  the  activity 
would  not  requira  a  revision  to,  or  cauae 
a  violatlaa  of,  any  federally  enforceable 
Unlit  or  ccmditian  in  a  permit  issued 
either  under  regulatians  approved 
pursuant  to  S$  51.160  thrn^  51.180  or 
under  §  52.21  of  this  chapter. 

(13)  Any  activity  undaitakan  at  an 
existing  amisslnns  unit  for  irfaicfa  a 
federally  enforoeabte  emlsalan  Umit  baa 
been  est^lished.  provided  the  activity 
or  project  does  not  include  the 
replacement  or  reconstructlan  of  an 
emiaslana  unit. 

(14)  Any  activity  undertaken  at  an 
existiiig  major  statlanaiy  aouioa, 
provided: 

(i)  The  activity  would  not  lequin  a 
reviaion  to,  ar  cause  a  violatkm  oi^  any 
fadarally  enforceable  Umit  or  condition 
in  a  permit  issued  under  either 
regulations  apfHOved  pursuant  to 
M  51.160  thiixigh  51.166  or  S  52.21  of 
tUs  diapter;  and 

(fO  The  entin  major  stationary  source 
was  permitted,  and  reoaived  the 
currently  appUcable  emission  limits  for 
aU  emissions  units  under  either  this 
section  or  regulations  approved 
pursuant  to  $51,166  or  $  52.21  of  this 
chapter  no  more  than  120  conaecutive 
maoths  prior  to  the  proposed  acUviW. 

(D)  For  the  purposes  of  applying  the 
requirements  of  this  section  to  any 
source  of  volatile  organic  compoimds 
locating  in  a  serious  or  seven  ozone 
nonattainment  area: 

(1)  A  proposed  modification  shaU  not 
be  considend  to  result  in  a  significant 
net  emissions  increase  for  volatile 
organic  compounds  and  is  thenfon  not 
a  major  modification  for  If  the  project's 
net  increase  of  volatile  organic 
compounds  (any  proposed  cieditabla 
increases  and  creditid)le  decieaaes  in 
emissions  of  volatile  otganic 
compounds  at  the  source  tlist  an 
federally  enforceable  and  occiu-  between 
the  date  of  permit  application  for  the 
proposed  modification  and  the  date  that 
the  proposed  modification  begins  to 
emit)  from  the  proposed  modi&cation 
results  in  no  iiuseaae  of  volatile  organic 
compounds: 

(2)  The  provlalons  of  this  section  shaU 
not  apply  to  any  and  all  discrete 
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emissions  unit(9)  (or  other  operations  or 
poUutant  emitting  activities)  that  are 
port  of  a  proposed  modification  (that  is 
otherwise  a  major  modification)  at  an 
existing  major  statioiuiry  source  that 
emits,  or  has  the  potential  to  emit,  less 
than  100  tons  per  year  of  volatile 
otganic  compounds  if  such  source 
proposes  ^editable  emisaions 
reductions  from  the  aourtse  to  intemaUy 
o&iet  the  emissions  increase  from  the 
selected  discrete  emissions  unit(s)  (or 
other  operations  or  pollutant  emitting 
activities)  at  a  ratio  of  at  least  1.3:1. 

(E)  For  the  purpose  of  applying  the 
requirements  of  paragraph  (a)(lZ)  of  this 
section  to  modifications  at  major 
stationary  sources  of  nitrogen  oxides 
located  in  ozone  nonattainment  areas  or 
in  ozone  transport  regioiu,  any 
slgnificsnt  net  emissions  increase  of 
nitrogen  oxides  is  considered  rignifirant 
for  ozene. 

(F)  Any  physical  change  in,  or  change 
in  the  method  of  operation  of  a  major 
stationary  source  of  volatile  organic 
compounds  located  in  an  extreme 
nonattairunent  area  for  ozone  which 
results  in  any  increase  in  emissions  of 
volatile  organic  compounds  from  any 
discrete  operation,  emissions  unit,  or 
other  pollutant  emitting  activity  at  the 
source  shall  be  considered  a  significant 
net  emissions  increase  and  a  major 
modification  for  ozone. 

(G)  For  the  purposes  of  applying  the 
requirements  of  paragraph  (a)(13)  of  this 
section  to  modifications  at  major 
stationary  sources  of  PM-10  precursors, 
any  significant  net  emissions  increase  of 
a  PM-10  precursor  is  considered 
significant  for  PM-10. 

(vi)*»* 

(C)*** 

(I)  It  occurs  within  a  reasonable 
contempoianeous  period  to  be  specified 
by  the  reviewing  authority,  except  that 
for  emissions  of  volatile  organic 
compounds  from  sources  locating  in 
serious  and  severe  ozone  nonattairunent 
areas  the  contemporaneous  period  shall 
be  the  period  of  5  consecutive  calendar 
years  that  ends  with  the  full  calendar 
year  in  which  such  incnase  is  to  occur, 
and 
•        •        •        «        . 

(£)•*• 

(4)  It  has  approximately  the  same 
qualitative  significance  for  pubUc  health 
and  welfare  as  that  attributed  to  the 
increase  from  the  particular  change  such 
that,  at  a  minimum,  the  decrease  is 
sufficient  to  prevent  the  proposed 
increase  from  causing  or  contributing  to 
a  violation  of  any  national  ambient  air 
quality  standard  or  maximum  allowable 
increase  over  baseline  concentntions 
(In  accordance  with  either  $  51.ie6(c)  or 


$  52.21(c)  of  this  diapter)  or  having  an 
adverse  impact  on  visibility  in 
accordance  with  the  definition  at 
S  51.301(a). 

•  «  a  «  • 

(x)  •  *  • 

(B)  Notwithstanding  the  significant 
emissions  rate  for  ozone  under 
paragraph  (a)(l)(x)(A)  of  this  section, 
significant  means  any  net  emissions 
increase,  as  defined  under  paragraph 
(a)(l)(vi)  of  this  section,  in  actual 
emissions  of  volatile  organic 
compounds  that  would  result  from  any 
physical  change  in,  or  change  in  the 
method  of  operation,  of  a  major 
stationary  source  locating  in  a  serious  or 
severe  ozone  nonattainment  area  if  such 
net  emissions  increase  of  volatile 
organic  compounds  exceeds  25  tons  per 
yeer. 

(C)  For  the  purposes  of  applying  the 
requirements  of  paragraph  (a)(l  2)  of  this 
section  to  modifications  at  major 
stationary  sources  of  nitrogen  oxides 
located  in  an  ozone  nonattairunent  area 
or  in  an  ozone  transport  region,  the 
significant  emission  retes  and  otha 
requirements  for  volatile  otganic 
compounds  in  paragraphs  (a)(l)(x)(A) 
and  (B)  of  this  section  shaU  apply  to 
nitrogen  oxides  emissibns. 

(D)  For  the  purposes  of  applying  the 
requirements  of  paragraph  (a)(l  3)  of  this 
section,  where  applicable,  to  a  major 
stationary  source  of  o  PM— 10  precursor 
located  in  a  PM-10  nonattaiiuient  area, 
the  significant  emission  rate  for  a  PM— 
10  precursor  is  40  tons  per  year  or  more 
of  that  precursor. 

(E)  Notwithstanding  the  significant 
emissions  rate  for  carbon  monoxide 
under  paragraph  (a)(1)(x)(A)  of  this 
section,  a  net  emissions  increase  in 
actual  emissioiu  of  carbon  monoxide 
that  would  result  from  any  physical 
change  in,  or  rhangp  in  the  method  of 
operation,  of  a  stationary  source  in  a 
serious  nonattaiimient  area  for  carbon 
monoxide  is  significant  if  such  increase 
equals  or  exceeds  50  tons  per  year, 
provided  the  Administrator  has 
determined  that  stationary  sources 
contribute  significantly  to  carbon 
monoxide  levels  in  that  area. 

(F)  Notwithstanding  the  significant 
emissions  rates  for  ozone  under 
paragraphs  (8)(l)(x)(A)  and  (B)  of  this 
section,  any  increase  in  actual  emissions 
of  volatile  organic  compounds  from  any 
emissions  unit  at  a  major  stationary 
source  of  volatile  organic  compounds 
located  in  an  extreme  nonattainment 
area  for  ozone  shall  be  considered  a 
significant  net  emissions  increese. 

(xii)  •  •  • 

(B)  Actual  emissions  shaU  be 
calculated  using  the  unit's  actual 


operating  houn.  production  rates,  and 
types  of  materials  processed,  stored,  or 
combusted  for  any  12  consecutive 
months  during  the  120  conaecutive 
months  that  precede  the  commeooement 
of  constrtiction  of  a  propoaed  physical 
or  operational  change  at  the  souioe,  and 
any  current,  federally  enfortseable 
Umitations  on  emissions  required  by  the 
Act.  including  but  not  limited  to,  bat 
available  control  technology  (as  defined 
at  $  51.166(b)(12)),  lowest  achievable 
emission  rate,  reasonably  available 
control  technology,  or  emissions 
standards  for  hazardous  air  pollutants 
under  section  112  of  the  Act 
•        •        •        •        • 

(F)  In  lieu  of  paragraphs  (a)(lKxii)(D) 
and  (E)  of  this  section,  the  plan  may 
provide  that  for  any  emissions  unit, 
actual  emissions  of  the  unit  following  a 
physical  or  operational  change  shall 
equal  the  representative  actual  annual 
emissions  of  the  unit,  provided  the 
source  owner  or  operator  maintains  and 
submits  to  the  pennitUng  authority,  on 
an  aimual  basis  for  a  period  of  S  years 
from  the  date  the  unit  resumes  regular 
operation,  information  demonstrating 
that  the  physical  or  operatiortal  change 
did  not  result  in  an  emissions  increase. 
A  longer  period,  not  to  exceed  10  years, 
may  lie  required  by  the  permittiiig 
authority  if  the  permitting  authority 
determines  such  a  period  to  be  more 
representative  of  normal  source  post- 
change  operations. 

(xxv)  Pollution  control  project  means: 
(a)  Any  activity  or  project  undertaken 
at  an  existing  emissions  unit  tvhich,  as 
its  primary  purpose,  reduces  emissions 
of  air  poUuLants  from  such  unit.  Such 
activities  or  projects  do  not  include  the 
replacement  of  an  existing  emissions 
unit  with  a  newer  or  difierent  unit,  or 
the  reconstruction  of  an  existing 
emissions  unit,  and  are  limited  to  any     . 
of  the  following: 

(1)  The  instaUation  of  conventioiuil  or 
advanced  fine  gas  desulfutization,  or 
sorbent  injection  for  SCh: 

[2)  Electrostatic  precipitators, 
bagbouses,  high  efficiency  multiclones, 
or  scrubbers  for  particulate  matter  or 
other  pollutants; 

(J)  Flue  gas  recirculation,  low-NOx 
burners,  selective  non-catalytic 
reduction  or  selective  catalytic 
reduction  for  NOx; 

(4)  Regenerative  thermal  oxidizers, 
catalytic  oxidizers,  condensers,  thermal 
indneratore,  flares,  or  carbon  absorbers 
for  volatile  organic  compounds  or 
hazardous  air  pollutants; 

(5)  Activities  or  projects  undertaken 
to  accoomiodate  switching  to  an 
inhenotiy  less  polluting  foal,  Inrbiriing 
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but  not  Umited  to,  natural  gas  or  coal 
labumiiig,  or  the  coSiing  of  natural  gas 
and  otber  inber«fntly  less  polluting 
fuels,  for  the  purpose  of  controlling 
smisaions.  and  including  any  activity 
that  is  neoeasaiy  to  accommodate 
twitching  to  an  inherently  less  polluting 
fuel: 

16)  Pollution  prevention  protects 
«^ich  the  permitting  authority  has 
daterminad  through  a  process  mnaiiitimt 
with  SSl.ieitobe  environmeaially 
baMfidal.  Pollution  prevention  pr^ects 
that  may  result  in  an  unacceptable 
increased  risk  from  the  release  of 
hazardous  pollutants  are  not 
enviroDJsentally  beneficial:  and 

(7)  histallation  of  a  technology,  lor 
purposes  set  forth  in  paragraph 
(a)(l)(xxv)  of  this  section,  which  is  not 
Usted  in  paragraphs  (a)(l)(xxv)(A)(l) 
through  (5)  ef  this  section  but  meets  the 
folloMfine^ 

(J)  Its  elTBCtiveness  in  reducing 
emissions  has  been  demonstrated  In 
ptactica:and 

(ii)  It  is  determined  by  the  permitting 
authority  to  be  enylmnmentally 
beneficial: 
«       *       •       •       • 

(xxvO  Undemonstrated  technology  or 
application  means  any  system,  process, 
material,  cr  treatment  technology 
(including  poUution  prevention),  that 
has  not  been  demoo^ratad  in  practice, 
but  would  have  a  substantial  likelihood 
to: 

(A)  Operate  effectively:  and 

(B)  Achieve  either  equal  or  greater 
continuous  reductions  of  air  pollutant 
emissians  than  any  demonstrated 
system  at  lower  cost,  lower  energy 
input,  ax  with  leaa  environmental 
impact 

(xxvii)  Complete  meens,  in  reference 
to  an  application  for  a  permit  required 
under  this  section,  that  the  permitting 
authority  has  deemed  the  application  to 
contain  the  information  necessary  to 
begin  formal  review  of  the  applicatioD. 
I>etetmining  an  applicatioa  complete  for 
the  purpose  of  beginning  formal  review 
does  not  preclude  the  permitting 
authority  frtim  requiring  additional 
informatioa  as  may  be  needed  to 
determine  whether  the  applicant 
satisfies  all  requirements  of  this  section. 

(xxviii)  Demonstrated  In  practice 
means,  for  the  purposes  of  this  sectiim. 
a  control  tadmology  that  has  been — 

(A)  Listed  in  or  requited  by  any  of  the 
following: 

(1)  The  EPA's  RACr/BACT/LAER 
Clsuinghouse: 

(2)  A  major  source  construction 
permits  issued  pursuant  to  either  part  C 
or  D  of  title  I  of  the  Act; 

(3)  An  emissions  limitations 
coBtainad  in  a  {adacaUy-apptoved  plan. 


excluding  any  emissions  limitations 
aslabliahad  b^  permits  issued  pursuant 
to  programs  for  non-major  sources: 

(4)  A  permits  or  standard  under  either 
section  111  or  112  of  the  Act;  and 

(5)  The  EPA's  Alternative  Control 
Techniques  documents  and  Control 
Techniques  Guidelines;  or 

(B)  Notwithstanding  paragraph 
(aJ(l)(xxviii)(A)  of  this  section,  installed 
and  operating  on  an  emissions  unit  (or 
units)  which: 

(3)  Has  operated  at  a  minimum  of  50 
percent  of  design  capacity  for  6  momths; 
and 

(2)  The  pollution  control  effidmcy 
performance  has  been  verified  with 
either 

(i)  A  performance  test:  or 

(i/)  Performance  data  collected  at  the 
maximum  design  capacity  of  the 
^>mitTiqnf  unit  (or  units)  beiitg 
controlled,  or  90  percent  or  more  of  the 
CQOtrel  technology's  designed 
specifications. 

(xxlx)  PoUution  prevention  means  any 
activity  that  through  process  rhanges, 
pttxluct  reformulation  or  redesign,  or 
substitution  of  less  polluting  raw 
materials,  eliminates  or  reduces  the 
release  of  aii  pollutants  and  other 
pollutants  to  the  environment 
(including  fugitive  emissions)  prior  to 
recycling,  treatment,  or  disp<Mal:  it  does 
not  mean  recycling  (other  than  certain 
"in-process  recycling"  practices),  energy 
recovery,  treatment,  or  disposaL 

(xxx)  Plantwide  applicability  limit 
means  a  plantwide  federally  enforceable 
emisaion  limitation  established  for  a 
stationary  source  such  that  subsequent 
physical  or  operational  changes 
resulting  in  emissions  that  remain  less 
than  the  limit  are  excluded  from 
preconstruction  review  under  this 
section. 

(xxxi)  Plantwide  applicability  limit 
major  modipcaUon,meaas, 
notwithstanding  the  requirements  of 
paragraph  (a](l)(v)  of  this  section,  any 
increase  in  the  emissions  rate,  in  tons 
per  year,  over  the  plantwide 
appUcability  limit.  Any  emissions 
inoease  of  volatile  organic  compounds 
shall  be  considered  an  iiu3eaae  lor 
ozone. 

(xxxii)(A)  Nonroad  engine  means, 
except  as  discussed  in  paragraph 
(a)(l)(xxxii)(B)  of  this  section,  any    ■ 
internal  combustion  engine: 

{!)  In  or  on  a  piece  of  equipment  that 
is  aelf-propelled  or  that  serves  a  dual 
purpose  by  both  propelling  itself  and 
performing  another  mnction  (such  as 
garden  tractors,  oS-highway  mobile 
cranes  and  bulldozers): 

(2)  In  or  on  a  piece  of  equipment  that 
is  intended  to  be  propelled  while 


performing  its  function  (such  aa 
tawimiowers  and  string  trimmers):  or 

(3)  That,  by  itself  or  m  or  on  a  pieoe 
of  equipment,  is  portable  or 
transportable,  meaning  designed  to  be 
and  capable  of  being  carried  or  moved 
from  one  location  to  another.  Indicia  of 
transportability  include,  but  are  not 
limited  to,  wheels,  skids,  carrying 
hatulles.  dolly,  trailer,  or  platform. 

(B)  An  internal  comburtion  engine  b 
not  a  nonroad  engine  if: 

(I)  The  engine  Is  used  to  propel  a 
motor  vehicle  or  a  vehicle  uaed  aoMy 
far  competition,  or  is  subject  to 
standarda  promulgated  under  section 
202  of  the  Act; 

{2]  The  engine  is  regulated  by  a 
Federal  new  source  performance 
standard  promulgated  under  section  111 
ofthe  Act:or 

(3)  The  engine  otherwise  included  in 
paragraph  (a)(l)(xxxii)(A)(3)  of  this 
section  remains  or  will  remain  at  a 
location  for  more  than  12  consecutive 
months,  or  a  shorter  period  of  time  ibr 
an  engine  located  at  a  seasonal  source. 
A  location  is  any  single  site  at  a 
building,  structure,  facility,  or 
tnslallatian.  Any  engine  (or  engines) 
that  replaces  an  engine  at  a  location  and 
that  is  intended  to  perform  the  same  or 
similar  function  as  the  engine  replaced 
will  be  included  in  calculating  the 
consecutive  time  period.  An  engine 
located  at  a  seasonal  source  is  an  engine 
that  remains  at  a  seasonal  source  during 
the  full  aimual  operating  period  of  the 
seasonal  source.  For  purposes  of  this 
paragraph  (a)(l)(xxxii)(B)(3).  a  seasonal 
source  is  a  stationary  source  that 
remains  in  a  single  location  on  a 
permanent  basis  (i.e.,  at  least  2  years) 
and  that  operates  at  that  single  location 
approxiniately  3  months  (or  more)  each 
■year.  This  paragraph  (a)(l)(xxxii)(BH3) 
does  not  apply  to  an  engine  after  the 
engine  is  removed  from  the  locatiorL 

Ocxxiii)  Nonroad  vehicle  meens  a 
vehicle  that  is  powered  by  a  nonroad 
engine  and  that  is  not  a  motor  vehicle 
or  a  vehicle  used  solely  for  competition. 

(xxxiv)  Stationary  internal 
combustion  engine  means: 

(A)  Any  internal  combustion  engine 
that  is  regulated  by  a  Federal  new 
source  performance  standard 
promulgated  under  section  111  ofthe 
Act;  or 

(B)  Any  internal  combustion  engine 
that  is  none  of  the  following: 

(1)  A  nonroad  engine: 

(;)  An  engine  used  to  propel  a  motor 
vehicle  or  a  vehicle  used  solely  for 
competition;  or 

(3)  An  engine  subject  to  standards 
promulgated  under  aectiOD  202  of  the 
Act 

(2)  *  •  * 
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(ii)  Control  technology  review. 

(A)  In  determining  the  lowest 
achievable  emission  rate  the  applicant 
shall  consider  all  control  technology 
alternatives  that  have  been 
demonstrated  in  practice  pursuant  to 
paragraph  (a)(l)(xxviil)(A)  of  thia 
section  prior  to  the  date  on  which  the 
permit  application  is  complete,  and 
paragraph  (a)(l)(xxviU)(B)  of  this  section 
90  days  prior  to  the  date  on  whidi  the 
permit  application  is  complete. 

(B)  The  plan  may  establish  a  cut-off 
date  aa  the  date  on  or  subsequent  to  the 
date  that  an  application  is  complete 
pursuant  to  paragraph  (a)(6)  ef  this 
section,  aftes  which  the  permit 
applicant  will  not  be  required  to 
omsidar  control  technology  alterxiativea 
that  are  identified  through  public 
comments  and  that  are  in  addition  to 
thoae  alternatives  required  under 
paragraph  (a)(2)(ii)(A)  of  this  section, 
unless  the  permitting  authority 
determines  that  the  alternatives  warrant 
further  consideration  by  the  applicant 

(3)  *  *  • 

(U)  •  •  • 

(CXl)  Emissions  reductions  achieved 
by  shutting  down  an  existing  source  or 
curtailing  production  or  operating  hours 
below  bueline  levels  may  be  generally 
credited  If: 

(1)  Such  reductions  are  surplus, 
permanent,  quantifiable,  and  federally 
enforceable: 

[ii)  The  area  has  an  Q'A-approved 
attainment  plan,  except  that  the  plan 
may  provide  that  the  reductions 
described  in  paragraph  (aK3)(ii)(g(l)(j) 
of  this  section  may  be  credited  in  the 
absence  of  an  EPA-approved  attainment 
demonstration  in  areas  where  tha  Act 
does  not  require  an  attaiiunent 
demonstration,  including  any  area 
designated  attainment  or  unclassifiable 
for  ozone  (areas)  in  an  ozone  transport 
region  and  any  marginal  or 
nonclassified  ozone  nonattaiiunent  area: 
and 

liii)  The  shutdown  or  curtailment 
occiured  on  or  after  the  date  specified 
for  this  purpose  in  tha  attaiimisnt  plan, 
and  if  Qich  date  is  on  or  after  the  date 
of  the  most  recent  emissions  inventory 
used  in  the  plan's  demonstration  of 
attaitunent 

12)  Where  the  plan  doea  not  specify  a 
cutoff  date  for  shutdown  credits,  the 
date  of  the  most  recent  emissions 
inventory  or  attaiiunent  demonstration, 
as  the  case  may  be.  shall  apply. 
However,  in  no  event  may  credit  be 
given  for  shutdowns  which  occurred 
prior  to  August  7, 1977. 

(3)  For  purposes  of  paragraph 
(a)(3)(UKC)(l)(ili')  of  this  section,  a 
parmlHing  atithciity  may  choose  to 
nonsldBr  a  prior  shutdown  or 


curtailment  to  have  occurred  after  the 
date  of  its  most  recent  emissions 
inventory,  if  the  inventory  explicitly 
includes  as  current  existing  emissions 
the  emissions  from  such  previously 
shutdown  or  curtailed  soiuces. 

(4)  The  reductions  described  in 
paragraph  (a)(3)(ii)(C)(l)  of  this  section 
may  be  credited  in  the  absence  of  an 
approved  attaiiunent  demonstration  in 
an  area  where  an  attainment 
demonstration  is  or  will  be  required 
only  if  the  shutdown  or  curtailment 
occurred  on  or  after  the  date  the  new 
source  permit  application  is  filed,  or  if 
the  applicant  can  establish  that  the 
proposed  new  source  is  a  replacement 
for  the  shutdown  or  curtailed  soiuce. 
and  the  cutoff  date  provisions  of 
paragraph  (a)(3)(ii)(C)  of  this  section  are 
observed. 

Alternative  1 — paragraphs 
(a)(3)(iii)(C)(S)  and  (a)(3)(iu){C)(6): 

(5)  Notwithstanding  paragraph 
(a)(3)(ii)(C)(4).  the  plan  may  provide 
that  for  ozone  nonattainment  areas  the 
reductions  described  in  paragraph 
(a)(3)(ii)(C)(I)  of  this  sacUon,  occurring 
after  November  15, 1990,  may  be 
credited  in  the  absence  of  an  EPA- 
approved  attainment  demoostratioo  in 
an  area  where  an  attainment 
demonstration  is  or  will  be  required  if 
the  following  conditions  are  met  as  they 
come  due: 

(j)  The  State  has  submitted  a  complete 
emissions  inventory  as  required  by 
section  182(a)(1)  ofthe  A^ 

(ii)  The  State  has  siibmitted  complete 
revisions  to  its  new  source  review 
permitting  program  as  required  under 
section  182(8)(2)(C)  of  title  I  of  the  Act: 

(iii)  The  State  has  submitted  the  IS 
percent  volatile  organic  compoimds 
reduction  plan  required  under  section 
182(b)(1)(A)  ofthe  Act  for  moderate  (or 
higher)  ozone  nonattainment  areas: 

(iv)  Tha  State  has  submitted  the 
attainment  demonstration  required  for 
moderate  ozone  nonattainment  areas 
under  section  182(bKl)(A)  of  the  Act  or 
serious  (or  higher)  ozone  nonattainment 
areas  under  section  182(c)(2)  of  the  Act; 

(v)  The  State  has  submitted  the  3 
percent  reduction  plan  for  serious  (or 
higher)  ozone  nonattainment  areas 
under  section  lB2(c)(2)(B)  ofthe  Act 
and 

(vi)  The  State  has  subAiitted  milestone 
demonstrations  for  serious  (or  higher) 
ozone  nonattaiiunent  areas  under 
section  182(g)(2)  ofthe  Act 

(6)  If  any  of  the  submissions  included 
in  paragraph  (a)(3)(ii)(C)(5)  of  this 
section  are  delinquent  or  deemed 
incomplete  or  disapproved  by  the 
Administrator,  than  at  such  time  the 
lestticUons  of  paragraph  (aH3)(ii)(C)(4) 
of  this  secUon  are  in  eSect  However, 


during  review  of  a  permit  application.  If 
a  State  becomes  delinquent  for  any  of 
these  submissirais,  or  a  submission  is 
deemed  incomplete  or  disapprt>ved  by 
the  Administrator,  the  plan  may  allow 
the  reductions  to  remain  creditable  if 
the  permit  application  was  compiate  (as 
determined  in  writing  by  the  revie%riiig 
authority)  before  the  State  became 
delinquent  or  had  a  submission  deemed 
incomplete  or  disapproved  by  the 
Administrator. 

Alternative  2 — paragraph 
(a)(3)(iii)(C)(5)  only: 

(5)  Notwithstanding  paragraph 
(a)(3J(ii)(C)(4)  of  this  section,  the  plan 
may  provide  that  the  reductions 
described  in  paragraph  (a)(3)(ii)(C)  of 
this  section  may  be  credited  in  die 
absence  of  an  EPA-approved  attaiiuneni 
demonstration  if  sudi  reductions 
occurred  after  the  last  day  of  the 
baseline  year  of  the  most  recent  base 
year  emissions  inventory  used  (or  to  be 
used)  in  the  pisn. 

(5)  •  •  • 

(iii)  The  reviewing  authority  ahaU 
provide  an  opportunity  for  judicial 
review  in  State  court  of  the  final  permit 
action  by  the  applicant  and  any  person 
who  participated  in  the  public 
paiticipatiotiprocess  provided  pursuant 
to  this  part.  The  plan  may  provide  that 
the  oppottimity  for  juditial  review  shall 
be  the  exclusive  means  by  which 
citizens  may  obtain  judicial  review  of 
the  terms  and  conditions  of  permits,  and 
may  require  that  such  actions  for 
judicial  review  be  filed  no  later  than  a 
rsaaonable  period  after  the  final  permit 
action.  If  such  a  limited  time  period  for 
judicial  review  is  provided  in  the  plan, 
then  the  plan  shall  provide  that 
petitions  for  judicisj  review  of  final 
permit  actions  nevertheless  can  be  filed 
after  the  deadline  if  they  are  based 
solely  on  grounds  arising  after  the 
deadline  for  judicial  review  and  if  Bled 
within  8  reasonable  period  specified  in 
the  plan  after  the  new  grounds  for 
review  arise. 

(6)  Complete  application  criteria. 
(i)  The  plan  shell  provide  that  the 

permitting  authority  shall — 

(A)  Determine  that  a  permit 
appUcation  is  complete  or  deficient 
based  on  the  permitting  authority's 
consideration  of  determinations, 
analyses  and  other  information 
contained  in  the  appUcation.  and 
adequacy  thereof,  as  specified  in 
par^taphs  (a)(6)(ii)  tlunugh  (iii)  of  this 
section:  and 

(B)  Notify  each  applicant  within  a 
specified  time  period  as  to  either  tha 
completeness  of  the  apphcation  or  any 
deficiencies  in  the  application  or 
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in&nnMiiin  (ubmittad.  In  theavant  of 
nich  (  deSdonc;.  the  dels  of  iwaipt  of 
tha  coa^bts  qipUcation  ahBll  bo  tha 
data  on  whidi  tha  pennttUiig  «utliadty 
has  lacaivad  all  lamiiiad  inibnnation. 

tU)  Tha  plan  iball  pnnida  that  nidi 
inJomiatim  ihall  intuuda: 

CA)  A  (iaaaiptien  of  tfara  natiue. 
locatiao.  daaign  capacity,  aid  typical 
"T— Mng  idMdula  of  tbs  (ooica  or 
Bodilcatiao.  inctuding  ipacificatiani 
and  dnwinga  showing  it*  daaign  and 
plant  layout: 

(B)  A  datailed  Khedule  idr 
canatnictiao  of  the  aource  or 
modiflcatioii: 

(CKD  A  datailad  deaoiplian  of  liia 
aystam  of  continuau*  amliainni 
radnctim  which  the  ^ipUcant  baa 
nfamittad  in  a  paimit  applicatim  far 
tha  lource  or  mcidiBcatiop  to  qualify  far 
aidiar  the  kiwaat  acbiavable  amiaaiao 
lata  o>  an  approved  iindamonatrated 
tachnology  in  accocdanoa  with  tha 
waiver  proviaioo  under  pangtaph  (aXS) 
of  this  iedioD:  and 

{2)  All  infacmatiaii  uaed  or  cooaulted 
by  the  applicant  in  racamnumding  a 
iyataui  of  continuoua  amiaaiaiu 
radiKtian  that  quaUfiaa  aa  either  the 
loweat  achiavable  amlaaion  lata  or  an 
^proved  unrirnnonatrated  tedinology; 


(O)  All  infmnation  necesaaiy  to 
docnment  that  the  owner  or  operator  of 
tha  propoaed  aouioe  or  modlficatian  haa 
demonatiated  that  all  maior  stattonaiy 
•ouroes  owned  or  operated  by  nudi 
peraon  (or  by  any  entity  controlling, 
controlled  i^,  or  under  cammon  control 
with  such  person)  in  such  State  are 
subject  to  amiaaion  limitations  and  are 
in  compliance,  or  on  a  schedule  far 
compliance,  with  all  applicable 
emissiaa  limitations  and  standards 
under  the  Act. 

(iii)  The  plan  shall  provide  that  an 
application  shall  not  be  considered 
complete  unless  the  permit  application 
has  been  registered  on  the  applicable 
EPA  alectranic  bulletin  board.  To 
register,  at  a  minimum,  the  following 
must  be  provided: 

(A)  Name  and  type  of  source; 

(B)  Nature  of  pnnoaed  pto)ect  i-e., 
new  facility  or  nuxufication: 

(C)  Proposed  location  of  the  source  in 
state/county  (including  Unlveraal 
Trsnsvene  Mercator  coordinates)  and 
the  distance  between  the  source  and 
each  Class  1  area  within  250  kilometers: 

(D)  Antidpatad  allowable  emiaaions, 
or  incnaae  in  esnisaian  nte,  for  each 
afhrted  air  pollutant  regulated  under 
tha  Act: 

OE)  Somoa  contact  mailing  addraaa 
and  telephone  number,  and 

(F)  The  agency  responsifale  for  isauing 
thepanniL 


(7)  Public  patteipiakm. 

(i)  Tlia  plan  ihall  provide  diat  prior  to 
iaaidng  a  parmit  undar  tUa  aactioa  the 
nquiiaments  under  $  51.161  aball  be 
met: 

(ii)  The  plan  may  eat  forth  the 
ttiJTfcteunn  iAfasmatlan  which  must  be 
suhmittad  by  pabUc  nmiinienlwra  to 
accompany  any  racommendatinia  lor 
ooDtrol  tedmcjogy  alternative*  for 
which  permit  applicants  would  not 
otherwise  be  responsible  to  consider  in 
detormlning  the  loweat  adiievable 
aodiaioai  rata  aa  of  the  date  an 
appUcatiatt  ia  complete  according  to 
paragn^  (aH2Xii)  of  this  sactian.  Sudi 
infannatioa  may  tnchwlif  the  name  and 
locatiop  ofthe  source  utiUiiag  the 
control  technology,  nanutacturer  and 
type  of  conbol  device,  date  of 
inataUatioa  and  operation  of  control 
device,  and  perftBiiianne  requirements 
and  available  te*t  data;  and 

(iii)  Tha  plan  shall  provide  that— 

(A)  Alter  any  cut-off  date  established 
in  aocordancs  with  paragnph 
(aKZXUHB)  of  diis  sactian,  Uie 
permitting  authority  shall  notify  a 
permit  applicant  within  10  woridng 
days  from  tha  data  of  receipt  of  a  public 
comment  concerning  any  control 
technology  alternatives  that  the 
parmitting  authority  detemiines  to 
warrant  fuither  consideration  by  the 
applicant;  and 

(p)  Tlw  permitting  authority  shall 
make  avaiUile  in  the  public  record  all 
information  that  was  submitted  with 
public  comment  regarding  control 
technology  altemativas  and  provide  the 
basis  for  its  decision  to  either  require  or 
not  require  the  permit  applicant  to 
further  consider  such  control 
technology  alternatives. 

(8)  Undamontttatod  tachnoiogy  or 
apjdication  waiver. 

(i)  The  plan  may  provide  that  an 
owner  or  operator  of  a  propoeed  major 
stationary  source  or  major  modification 
may  satiafy  the  requirements  of 
paragraph  (aK2)(ii)  of  this  section 
through  the  use  of  an  undemoostrated 
technology  or  application  as  set  forth  in 
this  section.  The  plan  may  provide  that 
the  ownn  or  operator  shall  provide  to 
the  permitting  authority  a  written 
request  for  approval  of  an 
undemonstrated  technology  or 
application  as  part  of  tha  permit 
application. 

(ii)  The  plan  may  provide  that  the 
permitting  authority  may  approve  a 
system  of  undamonstrated  technology  or 
application  for  a  particular  souroe  or 
modification  i£ 

(A)  The  proposed  control  system 
would  not  cauae  or  contribute  to  an 
unieaaonable  risk  to  pabUc  health. 


welfare,  or  aafaty  in  its  operatlao  or 
(unction: 

(B)  Tbe  owner  or  operator  agreea  to 
achieve  a  level  of  continuous  emlaaiona 
reduction  equivalent  to  that  which 
would  have  been  required  under 
par^raph  (aXZXU)  of  this  i«:tion.  by  a 
date  apecifled  by  the  |»eiiiiltlli>g 
authority.  Such  dale  diall  not  be  later 
than  2  yean  from  Uie  time  of  Btaitup  or 
5  yean  ban  patmH  iaauanoe; 

(C)  The  soiBce  or  modlficatian  would 
meet  the  requinmenla  eqidvalaat  to 
tboae  in  patagrafdi  (aX2)  of  thla  aacHon. 
baaed  on  the  emlaaiona  rate  that  the 
■tatianary  source  employing  the  i 
of  undemonstnted  technology  or 
application  would  be  required  to  i 
on  the  date  specified  by  the  permitting 
authority: 

CD)  Use  source  or  modification  would 
not,  before  thedate  specified  by  the 
p»"<>»<"e  authority,  cause  or  contribute 
to  aliy  violation  of  an  appUcabla 
national  amtnant  air  quuity  standard; 
and 

(E)  All  other  nplicabla  requirements 
including  tboee  fat  public  partidpatfon 
have  been  met. 

(Hi)  The  plan  shall  provide  that  the 
permitting  suthority  wall  withdrew  any 
approval  to  employ  a  system  of 
undemonstnted  technology  or 
applicatian  made  under  this  system  if: 

(A)  The  propoeed  system  bus  by  the 
spedfiad  <ute  to  achieve  the  required 
continuou*  emissions  reduction  rate; 

(B)  The  proposed  system  £uls  before 
the  spedfled  date  so  as  to  contribute  to 
an  unreasonable  risic  to  public  health, 
welfare,  or  safety:  or 

(C)  The  permitting  authority  deddes 
at  any  time  that  the  proposed  system  is 
unlikely  to  achieve  the  required  level  of 
control  or  to  protect  the  public  health, 
welfare,  or  safety. 

(iv)  The  plan  shall  pttnrida  that,  if  the 
permitting  authority  withdraws 
approval  of  a  system  of  undemonstiated 
tedmology  or  application,  the  owner  or 
operator  shall  bring  the  affected 
emissions  unit(s)  into  compliance  with 
the  reference  lowest  achievable 
emission  rate  vrithin  18  months  bom 
the  date  of  withdrawal. 

(v)  The  plan  shall  provide  that  the 
pomitting  authority  shall  indude,  aa  a 
minimum,  the  following  information  in 
a  waiver  issued  pursuant  to  paragraph 
(a)(8)  of  this  sectioo: 

(A)  Tlie  undemonstrated  technology 
or  application's  emliaion  control 
peifotmance  oi^ective  and  the 
applicable  refarance  lo%vest  achievable 
emiaaion  rate; 

(B)  The  maiglnal  and  groaa  failure 
emiation  Umila  as  defined  by  the 
permitting  authority  on  a  caae^-caae 
beat*;  and 
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(C)  Identification  and  classificatiim  of 
potential  feilure  modes  and  associated 
contingency  measures. 

(vi)  The  plan  shall  provide  that  if,  by 
the  date  established  in  paragraph    ' 
(a)(B)(ii)(B)  of  this  section,  the 
undemonstrated  technology  or 
application  does  not  achieve  the 
permitted  emission  limit,  but  actual 
emissions  are  equal  to  or  less  than  the 
lowest  achievable  emission  rate 
referenced  in  the  permit,  the  permitting 
authority  shall: 

(A)  Issue  a  final  permit  with  the 
emissions  limit  equal  to  the 
undemonstrated  technology  or 
appUcatioD's  consistently  achieved  . 
actual  emission  rate:  and 

(B)  Report  the  final  permit  limits  to 
the  EPA's  RACT/BACT/LAER 
Clearinghouse  as  a  demonstrated  control 
technology. 

(vii)  The  plan  shall  provide  that  if.  by 
the  date  established  in  paragraph 
(a)(8)(ii)(B)  of  this  section,  the  actual 
emissions  bom  the  undemonstrated 
technolo^  or  application  constitute 
marginal  allure  the  owner  or  operator 
may  petition  the  permitting  authority  to 
permit  the  undemonstrated  technology 
or  application  to  operate  at  its  actual 
emissions  limit.  Accordingly,  the 
permitting  authority  may  either 

(A)  Approve  the  petition  and  proceed 
in  accordance  with  paragraph  (a)(8)(vi) 
of  this  section;  or 

(B)  Disapprove  the  petition  and 
require  the  owner  or  operator  to  comply 
with  paragraph  (a)(8)(iv)  of  this  section. 

(viii)  The  plan  shall  provide  that  if.  at 
any  time  prior  to  or  on  the  date 
established  in  paragraph  (a)(8J(ii)(B)  of 
this  section,  the  actual  emissions  from 
the  undemonstrated  technology  or 
application  constitute  gross  failure — 

(A)  The  permitting  authority  shall 
withdraw  approval  pursuant  to 
paragraph  (a)(8)(iv)  of  this  section:  and 

(B)  The  owner  or  operator  shall 
mitigate  all  emissions  increases  above 
the  emissions  limit  equivalent  to  the 
applicable  reference  lowest  achievable 
endsaians  rate  by  reducing  actual 
amiiwinns. 

(ix)  The  plan  shall  provide  that  the 
permitting  authority  submit  to  the 
Administrator  a  copy  of  the  approval  of 
the  system  of  undemonstrated 
technology  or  application  within  30 
days  of  its  approval. 

(x)  The  plan  shall  provide  that  the 
permitting  authority  shall  limit  the 
number  of  waiven  granted  to  the 
number  necessary  to  ««'^«^«'"  whether 
or  not  such  system  complies  with 
sections  lll()Xl)[A)(U)  and  (iU)  of  the 
Act 

(9)  Plantwide  appUctHUty  Umit 


(i)  Applicability.  The  plan  may 
provide  that  the  owner  or  operator  of  a 
proposed  or  existing  major  stationary 
source  may  request  the  permitting 
authority  to  approve  a  plantwide 
applicability  limit  for  any  one  or  more 
pollutants,  and  that  the  permitting 
authority  may  approve  a  plantwide 
applicability  limit  in  accordance  with 
paragraphs  (a)(9)(ii)  through  (iv)  of  this 
section. 

(ii)  Procedure.  The  plan  shall 
provided  that  a  plantwide  applicability 
limit  for 

(A)  A  proposed  major  stationary 
source  may  oe  established  only  through 
a  process  that  complies  with  paragraph 
(a)(7)  of  this  section; 

(B)  An  existing  major  stationary 
source  may  be  established  only  through 
a  procedure  consistent  with  S  51.161. 
and  with  at  least  30  days  allowed  for 
public  notice  and  opportunity  for 
comment. 

(iii)  Emission  limitations  and 
conditions. 

(A)  The  plan  shall  provide  that  a 
plantwide  applicability  limit  shall  be 
established  based  on  either 

(2)  Plantwide  actual  emissions  (not  to 
exceed  current  allowable  emissions), 
including  a  reasonable  operating  margin 
thai  is  less  than  the  applicable 
significant  emissions  rate  as  defined 
under  paragraph  (a)(l)(x)  of  this  section: 
or 

(,?)  Source-wide  limits  on  aimual 
emissions  established  in  a  permit  issued 
within  the  immediately  preceding  5 
years  under  regtilations  approved 
pursuant  to  this  section,  where  the 
source-wide  emissions  limits  were 
completely  o&et  and  relied  upon  in  an 
approved  state  attainment 
demonstration  plan. 

(B)  Tile  plan  shall  provide  that  any 
plantwide  applicability  limit  emissions 
limitations  shall  be  achievable  throu^ 
application  of  production  processes  or 
available  methods,  systems,  and 
techniques  induding.  but  not  limited  to, 
emissions  control  equipment,  fiiel 
deaning  or  treatment,  fuel  combustion 
techniques,  substitution  of  less 
polluting  materials,  or  limits  on 
production  that  represent  normal  source 
operations. 

(C)  The  plan  shall  provide  that 
specific  terms  and  conditions  which 
assure  the  practical  enforceability  of 

Citwide  applicability  limit  emissions 
tations  shall  be  contained  in  a 
federally  enforceable  permit  applicable 
to  the  source. 

(D)  The  plan  shall  provide  that  the 
emissions  limitations  and  conditions 
established  for  a  plantwide  applicability 
limit  shall  not  reUeve  any  owner  or 
operator  of  the  responsibility  to  comply 


fuUy  with  any  applicable  control 
technology  requirameBt*. 

(iv)  Mantwide  applicability  limit 
modifications.  The  plan  ahaU  provide 
that: 

(A)  Notwithstanding  p«agm|di* 
(aHlKv)  and  (vi)  of  thi*  aaction  (the 

-  definitions  for  major,  modificilloo  and 
net  emissions  increase),  any  physical  or 
operational  change  consistent  with 
plantwide  appliobility- limit  toms  and 
conditions  and  paragraph  (aXlKviXEKO 
of  this  section  shall  not  constitute  a 
major  modification  for  the  pollutants 
covered  by  the  plantwide  applicabillly 
limit.  All  decreases  in  emissions  shall 
have  approximately  the  same  qualitative 
significance  for  public  health  and 
welfare  as  that  attributed  to  the  increase 
from  the  particular  change: 

(B)  Requirements  equivalent  to  those 
contained  in  paragraphs  (a)(2)  through 
^7)  of  this  section  shall  apply  to  any 
plantwide  applicability  liiaJt  major 
modification  as  if  it  ware  a  major 
modification,  except  that  in  lieu  of 
paragraph  (a)(2)(ii)(B)  of  this  section,  a 
plantwide  appUcaUlity  limit  major 
modification  shall  apply  the  lowest 
achievable  emission  nte  for  each 
pollutant  subject  to  regulation  under  the 
Act  if  an  emissions  increase  above  the 
plantwide  applicability  limit  would 
oocur,  and 

(C)  The  lowest  achievable  emission 
rate  requirement  appUes  to  each 
emissions  unit  that  contributes  to  the 
emissions  increase  above  the  plantwide 
applicability  limit 

(v)  Plantwide  applicability  limit 
reevaluation.  (A)  The  plan  shall  provide 
that  the  permitting  authority  shall 
reevaluate  the  plantwide  applicability 
limit  emission  limitations  pursuant  to — 

(1)  Permit  renewal  and  pubUc 
notification  procedures  under  parts  70 
or  71  of  this  chapter;  or 

(2)  Another  proceeding  with  public 
notice  and  opportunity  for  public 
comment. 

(B)  As  part  of  the  reevaluation,  the 
permittii^  authority  may  reduce 
permitted  emission  limitaUoos  or 
otherwise  adjust,  but  not  increase. 

-permitted  emission  limitations  to 

refled — 
(1)  Air  quality  concerns  arising  after 

the  approval  of  the  plantwide 

applicability  limit: 
12)  Changes  at  the  source;  or 
(5)  Other  appropriate  considerations. 

(C)  The  plan  shall  provide  that  the 
permitting  authority  shall  adjust  the 
source's  plantwide  applicability  limit 
emission  limitations  to  refled  new 
applicable  requirements  as  they  become 
e^ctive. 

(10)  For  a  major  modification  of 
volatile  pcganic  compounds  at  a 
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■tatiaaary  touice  looting  in  a  aeriou*  or 
Mvera  ozone  nonattiinnHil  waa  tha 
pUn  (hall  include  aDioroaabla 
{■nxadnna  to  provide  that: 

(i)  Tha  loweat  achiavable  amiMion 
lala  raoulmiiant  punuant  to  {Miagreph 
(aXZkU  ol  thia  aection  does  not  apply  to 
any  diaoata  -mj**)""*  unit(a)  (or  other 
oparatUna  orpoUutant  wnlttlnjg 
•ctivitlaa)  that  la  part  of  the  nopoaed 
ma(oT  modification  of  volatua  caganic 
oompounda  at  an  existing  stationary 
souroa  whl^  emits,  or  has  the  potential 
to  amlt,  100  tosia  pax  year  or  mote  of 
volatile  organic  oompounda  if  such 
souroa  proposos  oaditable  emlialons 
roductiona  traoi  the  source  to  intamally 
oSnl  the  amiaaiana  inoeaae  from  the 
selactad  diaaste  CTJsainns  unit(sl  (or 
other  operations  at  poUutant  emitting 
activitiea)  at  a  ratio  of  at  least  1.3:1: 

(U)  Notwithstanding  the  requirement 
(or  the  lowest  aidiievaoie  emiasiaa  rate 
pursuant  to  paragraph  (aKZMi)  of  this 
sectian,  the  hest  available  cootiol 
taduKriogy  raquiramaot  of  aactioD 
ie5(aK4)  of  the  Act  shall  apply  to  a 
propoaed  ma)ar  modilicatioo  of  volatile 
organic  compounds  at  an  existing  majoi 
stationary  source  wfaidi  emits,  or  faaa 
the  potential  to  emit,  leas  than  100  tons 
of  volitUe  organic  compounds  par  year, 
and 

(iil)  Any  emissions  reduction  of 
volatile  omanic  compounds  uaed  as  an 
internal  oBnt  pursuant  to  this  section 
shall  meet  the  applicable  nquiiemsnts 
for  crediting  emissions  raductioDS  under 
paragraph  (aKSMii)  of  this  section. 

(11)  For  modifications  at  ma)ar 
stationary  souroaa  of  nitrogen  oxidea  in 
serious  or  severe  ozone  nnnattahiment 
areas  the  plan  shall  require  that  tha 
provisions  of  this  section  applicable  to 
modifications  of  volatile  organic 
compounds  in  serious  and  severe  ozooa 
nooattainiaent  areas  shall  alao  apply  to 
nitrogen  oxides,  except  for  serious  or 
severe  ozone  nonattainment  areas  where 
the  Administrator  has  determined  that 
the  requirements  of  section  lS2(f)  of  tha 
Act  do  not  apply. 

(12)  The  plan  shall  provide  that  the 
requirements  of  this  section  applicable 
to  major  stationary  80uii:es  and  major 
modifications  of  volatile  organic 
compounds  shall  apply  to  nitrogen 
oxides  emiaaioau  btaa  ioa)ar  stationary 
sources  and  major  modifications  of 
nitrogen  oxides  in  an  ozone  tranaport 
ragion  or  in  any  ozone  nonattainment 
area  daasified  as  marginal,  moderate, 
serious,  severe,  or  extreme,  except  in: 

(i)  Areas  ytpan  the  Adminiatrator 
detstminea  that  the  net  air  quality 
bmaSts  are  graalar  in  the  abeenre  of 
nitrogen  oxidea  reductions: 

(ii)  Nooattaiiunent  areaa  not  within  an 
ozone  transport  region  if  the 


Administrator  datanninea  (whan  the 
Adminiatntnr  mniovaa  a  plan  or  plan 
revisiao)  that  aomttwial  reductions  of 
nitrogsn  imlrlaa  would  not  contribute  to 
attalmnent  of  the  national  ambient  air 
quality  standard  for  oxoae  in  the  area: 
or 

■    (iii)AiaMWiftin  an  ozone  transport 
region  if  the  Administrator  detotminea 
(Mien  the  Adminiatrator  approves  a 
plan  or  plan  revision)  that  additional 
rsducticos  of  nitiegan  oxidea  would  not 
produce  net  air  quality  benefits  in  such 


til 


[13)  The  plan  shall  require  that  the 
Taqairamanta  of  thia  aection  applicable 
to  m^or  stationary  aousoea  anl  nu)or 
modificatiana  of  PM-10  shall  also  apply 
to  major  statitmary  sources  and  major 
modifioatians  of  PM-10  precursora, 
except  where  the  Administntor 
determinea  that  audi  sources  do  not 
contribute  aimlficantly  to  PM-10  lavela 
which  exceed  the  PM-10  ambient 
atandarda  In  the  area. 

(14M1)  The  plan  ahall  require  that  in 
meeting  the  emlaaions  o&et 
requiramsnts  of  paragraph  (a)(Z)  of  this 
aection  tor  ozone  nonattainment  areas, 
the  ratio  of  total  actual  emission 
reductioos  of  VOC  to  the  emiaaions 
li>aaMe  of  VOC  shall  be  aa  follows: 

(A)  In  any  marginal  nonattainment 
aree  for  ozone— at  leest  1.1:1; 

(B)  In  any  moderate  nonattainment 
area  for  ozone— at  least  1.15:1; 

(C)  In  any  serious  nonattainment  area 
for  ozone— at  least  1.2:1; 

(D)  In  any  aevere  nonattaLoment  area 
for  ozone— at  least  1.3:1  (except  that  the 
ratio  may  be  at  least  1.2:1  if  the 
approved  plan  also  requires  all  axiating 
m^  somcea  in  such  nonattainment 
area  to  uae  BACT  far  the  control  of 
VOC):  and 

(E)  In  any  extreme  nonattaimnant  area 
for  ozone — at  least  1.5:1  (except  that  the 
ratio  may  be  at  least  1.2:1  if  the 
approved  plan  also  requires  all  existing 
major  sources  in  such  nonattaiimient 
area  to  use  BACT  for  the  control  of 
VOC):  and 

(ii)  Notwithstanding  the  requirements 
of  paragraph  (a)(14)(i)  of  this  section  for 
meeting  the  requirements  of  paragraph 
(a)(2)  of  this  section,  the  ratio  of  total 
actual  emisaians  reductions  of  VOC  to 
the  emissions  iiKzease  of  VOC  ahall  be 
at  least  1.15:1  for  all  areas  within  an 
ozone  tranaport  region  except  for 
serious,  severe,  and  extreme  ozone 
nonattalnmwit  araaa. 

(15)  Tha  plan  ahall  require  that  a 
majcff  modificatian  of  a  major  stationary 
source  of  VOC  locating  in  an  extreme 
nonattainment  area  for  ozone  shall  be 
considered  to  comply  with  the 
emissions  o&et  requirements  under 
paragraph  (a)(2)  of  this  section  if  the 


owner  or  operator  of  the  source  elects  to 
oQset  the  pnmosed  emlsalnns  increaae 
of  audi  VOC  by  a  grgatarivductian  in 
actual  emiaaions  (H  VOC  botn  other 
diacieta  operationa,  uidts,  or  poUutant 
emitting  activitiaa  within  tha  i 
stationary  source  at  a  ratio  of  at  1 
1.3:1.  Also,  in  extreme  ozone 

^<nn«W«lhmmi(  aiwM  MiniMinna  tnCTliailn 
of  VOC  resulting  bom  modifications 
cimsisttng  of  equipment  that  is  needed 
to  comply  with  the  applicable 
implementation  plan,  permit,  or 
provision  under  the  Act  need  not  be 
o&et  under  this  section. 

(16)  The  plan  shall  reouire  that  the 
pormitting  authority  ahall,  for  each  new 
major  source  snd  major  modification 
subject  to  the  provisions  of  this  section, 
submit  to  the  RACT/BACT/LAER 
Clearinghouse  within  80  days  of 
issuance  of  the  permit,  all  relevant 
inftacmation  on  the  mnlsainns 
prevention  or  control  technology  for  the 
new  major  source  or  majcv  modification. 

3.  Paragiaphs  in  S51.166  are 
redesignated  as  follows: 


(3k> 


(b)(i)(iMs»it»ou(^(<!) 

(bMlXB)M  Ihrouoh  (ait  •— 
(bMZXVW  Ihrouoh  (*» 


(b)(3)<iK«andtt4 

(b)<3Kvi)(s»lt»ou^(e>  

et>H13)(i)(a)and(6» 

(bKl3)(»)(a)  am  (£) 

(b)(14)(iMa)and(t» 

(b)(l4)(liXa)and(« 

(bMl4MllKa)aiid«« 

(b)(l5)(l)(«)  and  (t*  .. 

(0(4)W(4an]((4 


(iM4)(iKa)  ttnugh  (ast  -. 
(iM4)(BK«Jlt»ouohU«_. 

mmM  •wouQh  m  — 

(mKlKIMa»  and  (t* 

(s)(Z)<lv)(a»and(£| 


Nawpam- 


(bKiKiH*) 

throuQ^ 

(C). 
(bKi)(iO<A) 

through 

(AA). 

tfirauOh 

(K). 
(bHSMiKA) 

afld(B). 
(b)(3)(vO(A) 

through 

(C). 

(bKi3)(i);A) 

aod(B). 
(bKISKIXA) 

a«J(B). 
(bXMMIKA) 

and(B). 
(bH14)<l)(A) 

and(«. 
(W(14)(li)(A) 

and(B). 
(bMlSKIKA) 

and(B). 
«(4)<K)(A) 

and(B). 
(WMiMA) 

through 

(AA). 

through 
(0). 

mmw 

through 
(M>. 
(iiiMlHIMA) 
and(B). 

wemw 

■nd(n. 


Fadval 
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4.  Section  51.166  is  amended  aa 
follows: 

a.  Amending  newly  redesignated 
paragraph  (b)(2)(iii)(F)  by  adding  the 
wor^  "Standing  alone,"  at  the 
beginning  of  the  sentence  and  revisiog 
the  word  "An"  to  read  "an"; 

b.  Revising  newly  redesignated 
paragraph  (b«2)(iii)(H); 

c.  Adding  new  paragraphs 
(b)(2)(iu)CL)throi«h(N): 

d.  Revising  newly  redesignated 
paragraph  (h)(3)(vi)(C); 

e.  Revising  paragraph  (b)(5); 

f.  Revising  paragraphs  (b)(19), 
(b)(21)(ii).  and  (b)(22); 

g.  Adding  a  new  paragraph  (b)(21)(vi); 
n.  Revising  paragraph  (b](23); 

i.  Amending  paragraph  (b)(24)  by 
adding  the  words  "(or  the  Secretary's 
deaignee)"  after  the  word  "lands"  at  the 
end  of  the  sentence; 

L Revising  paragraph  (b)(27); 
Revising  paragraphs  (b)(31) 
.introductcry  text  and  (b)(31)(i); 

1.  Removing  paragraphlb)(31Xii)  and 
redesignating  paragraphs  (b)(31)(iii)  and 
(iv)  as  new  paragraphs  (b)(31)(ii)  and 
(iil): 

m.  Adding  new  paragraphs  (b)(3e) 
through  (bH4a); 

n.  Amending  paragraph  (g)(1)  by 
removing  the  words  "State 
implementation"  from  the  last  sentence; 

o.  Amending  paragraph  (i)(B)(i)  by 
removing  newly  redesignated 
paragraphs  (i)(8)(i)(G),  (H)  and  (J)  and 
redesignating  paragraph  (i)(8)(i)(I)  as 
paragraph  (i)(8)(i)(G)  and  (i)(8)(i)(K) 
through  (i)(8Hi)(M)  as  (iM8)(i)(H) 
tiuoughdMBXiXD; 

p.  Adding  new  paragraph  (i)(13); 

q.  Adding  new  paragraphs  (j)(5)  and 
(6); 

r.  Amending  the  introductory  text  of 
paragraph  (k)  by  adding  die  word 
"«<griiBr«ntly"  after  the  words  "would 
not  cause  or"; 

s.  Amending  paragraph  (m)(2)  by 
removing  the  word  "ambient", 
removing  the  word  "reviewing"  and 
adding  in  its  place  "permitting",  and 
adding  the  words  ",  or  on  air  quaUty 
related  values  of  a  Federal  Class  I  area. 
Decisions  about  post-conatzuction 
monitoring  for  air  quality  related  values 
in  Federal  Class  I  areas  ahall  be  made  in 
consultation  with  the  Federal  Land 
Manager."  at  the  end  of  the  paragraph; 

t.  Revising  the  heading  of  paragraph 
(n);         , 

u.  Revising  paragraph  (n)(l): 

V.  Redesignating  paragraph  (qXD  aa 
new  paragraph  (n)(l)(il); 

w.  Amenmng  newly  redesignated 
paragraph  (n)(l)(ii)  by  removing  the 
words  "The  reviewing  authority  shall", 
and  capitalizing  "n"  in  the  word 
"notify",  adding  the  %vord  "complete" 


after  the  words  "receipt  of  the"  in  tha 
last  sentence,  and  removing  the  word 
"reviewing"  and  addiitg  in  its  place 
"permitting"; 

X.  Amending  paragraph  (n)(2) 
introductory  text  by  removing  tha  word 
"may"  and  adding  in  its  place  "shall" 
and  removing  the  words  "shall  include" 
and  adding  in  its  place  "includes"; 

y.  Revising  paragraph  (n)(2)(lii)  and 
adding  new  paragraph  (n)(2)(iv); 

z.  Revising  paragraph  (n)(3); 

aa.  Adding  new  paragraphs  (bH4)  and 
(n)(5); 

bb.  Amending  paragraph  (o)(1)  by 
adding  ",  except  that  for  Federal  Cuss 
I  and  n  aisaa  such  analyaia  may  be 
excluded  only  by  approval  of  the 
Federal  Land  Manager"  to  the  end  of  the 
second  sentence; 

cc.  Revising  the  heading  of  paragraph 
(p); 

dd.  Redesignating  paragraph  (p)(l)  as 
new  paragraph  (q)(l): 

ae.  Admng  new  paragraph  (p)(l); 

S.  Revising  paragraphs  (p)(2)  and 
(p)(3): 

gg.  Redesignating  paragraphs  (p)(4) 
through  (p)(7)  as  new  paragraphs  (p)(8) 
through  (p)(ll): 

hh.  Adding  new  paragraphs  (p)(4) 
through  (p)(7): 

ii.  Amending  newly  redesignated 
paragraph  (p)(S)(i)  by  revising  the 
citation  "(q)(4)"  to  read  "(p)(7)"; 

ij.  Amending  newly  redesignated 
paragraphs  (p)(9)(iii)  and  (p)(10)(iii)  by 
removing  the  dtadon  "(q)(7)"  and 
adding  in  its  place  "(p)(ll)": 

kk.  Amendmg  newly  redesignated 
paragraph  (pl(ll)  by  removing  tHfc 
citation  "(q)(S)  or  (6)"  and  adding  in  ita 
place  "(p)(9)  or  (p)(10)"; 

11.  Ainending  newly  redesignated 
paragraph  (q)(l)  by  removing  the  words 
"Notice  to  BPA,"  and  in  the  first 
sentence,  removing  the  word 
"reviewing"  and  adding  in  its  place 


mm.  Redesignating  paragraph  (q)(2) 
introductory  text  through  (q)(2)(v)  as 
new  paragraphs  (q)(4)  introductory  text 
tiirou^  (q)(4)(v); 

nn.  Redesignating  paragraphs 
(q)(2)(vi)  through  (viii)  as  new 
paragraphs  (q)(5)(i)  through  (iii); 

oo.  Adding  new  paragraphs  (qH2)  and 
(q)(3): 

pp.  Amending  newly  redesignated 
paragraph  (q)(4)(ii)  by  removing  the 
words  "if  any"  and  adding  in  its  place 
"^ch  as  any  information  concerning  an 
adverse  impact  on  air  quality  related 
values  required  under  paragraph 
(p)(6)(lii)  of  this  section"; 

qq.  Amending  newly  redesignated 
paragraph  (q)(4)(iii)  by  adding  the  words 
"any  potential  adverse  impact  on  air 
quali^  related  values,"  after  the  words 
"source  or  modification,": 


rr.  Adding  new  paraoaph  (qXe): 

as.  Revising  paragrapn  (r)(l); 

tt  Revising  the  heading  of  parapaph 
(s); 

uu.  Revising  paragraphs  (sXl)  and 
(s)(2)  introductory  text; 

w.  Amending  paragraph  (aXZXiOhy 
removing  the  cite  "(0(2)"  and  adding  in 
its  place  "(j)",  removing  the  word 
"reviewing"  and  adding  in  its  place 
"permitting",  removing  the  words  "4 
yean"  and  adding  in  its  place  "2  yean", 
and  removing  the  words  "7  years"  and 
adding  in  its  place  "5  years"; 

WW.  Amending  tiie  introdoctoiy  text 
of  both  paragraphs  (s)(ZMiii)  and  (s)(3) 
by  removing  the  word  "reviewing"  and 
adding  in  its  place  "permitting"  and 
removing  the  words  "innovative  control 
technology"  to  read  "undemonstrated 
technology  or  application"; 

WW.  Revising  paragraph  (sX4); 

XX.  Adding  new  paragraplu  (sX5) 
thrai^  (sXlO); 

yy.  Adiding  mw  paragraphs  (t)  and 
(u). 

iSl.ie*    Prevention  of  algnMteaM 
dWeitoaOonol  air  quaUty. 
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()•  •• 

[2)  •  *  • 

(iU)  •  •  • 

(H)  lite  addition,  replacement,  or  usa 
of  a  pollution  control  project  at  an 
existing  emissions  unit  unless  the 
pollution  control  project  will  lesolt  in  a 
significant  net  iiuaeaae  in  representative 
actual  annual  emissions  of  any  pollutant 
regulated  under  this  section  and  the 
permitting  authority  determines  tliat 
this  increase  will  cause  or  contribute  to 
a  violation  of  any  national  ambient  air 
quality  standard  or  any  nmvtmiim 
allowable  increase  over  the  baseline 
concentration,  or  will  have  an  adverse 
impact  on  air  quality  related  values  at 
any  Class  I  area.  For  the  purpose  of  this 
paragraph,  in  lieu  of  the  source's 
representative  actual  annual  emissions, 
the  emissions  levels  used  for  that  source 
in  the  most  recent  air  quality  impact 
analysis  in  the  area  conducted  for  the 
purpose  of  titie  I  of  the  Act,  if  any,  may 
be  uaed. 
■        •        •        «        • 

(L)  Any  activity  undertaken  at  an 
existing  emissions  unit  for  which  a 
foderalJy  enforceable  emission  limit  has 
been  established,  provided  that: 

[l)Tbe  activity  or  project  will  not 
increase  the  maximum  emissions  rate, 
in  pounds  or  kilograms  per  hour,  above 
the  maximum  emiaaions  rate  achievable 
by  the  emission  unit  at  any  time  during 
the  180  consecutive  days  which  precede 
the  date  of  the  activity  or  project  and  the 
Mnissions  increase  is  determined  by: 

(i)  Material  balances,  continuous 
emissions  monitoring  data,  or  r^*?ffwl 
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wnlwiflBB  teau  udng  the  EPA-cp{Ht>vad 
piocadures,  whers  available,  anii 
conducted  under  audi  conditioBi  aa  the 
pemuttiiig  authority  will  ipecUy  to  the 
owner  or  opeiator  baaed  on 
repnaentative  perfonnaoce  of  the 
emiisions  unita  afliacted  by  the  activity 
or  project,  including  at  leait  three  valid 
teat  runs  conducted  baicn,  and  at  leaat 
three  valid  test  runs  cuxluctad  alter,  the 
activity  or  pra)ect  with  all  opeiatiiig 
panmetats  which  may  afiact  mnlaaimn 
held  constant  to  the  mjirimnji  ieaaible 
degree  for  all  such  test  runs;  or 

UO  Emission  factors  as  specified  in 
the  latest  issue  of  "Compilation  of  Air 
Pollutant  Emission  Factor*,"  EPA 
Publication  No.  AP-t2,  or  other 
emission  bctors  determined  by  the 
permitting  authority  to  be  superior  to 
AP-42  emiasiao  tacum,  in  such  csaae 
wdMre  uae  ofsmlsaloB  {acton 
demonstrataa  that  the  emiaaions  level 
resulting  frtxn  the  activity  or  project 
will  dearly  not  increase  emissions: 

(2)  The  federally  enforceable 
emisalans  limit  at  the  time  of  the  diange 
ia  comparable  to  the  omission  limit  that, 
considering  the  sir  quality  designation 
of  the  area  where  the  source  is  located, 
would  result  from  a  review  in 
accordaoca  vrith  either  paragraph  (j)  of 
this  section  or  rsgulatioas  approved 
pursuant  to  $  S1.165(a)(2),  or  a  review  in 
accordance  with  $  52.21())  of  this 
chapter.  Cor  emission  units  of  the  same 
class  or  source  category.  The  permitting 
authority  may  presume  that  a  source 
satisfies  paragraph  (b)(2)(iii)(LK2)  of  this 
section  if: 

U)  The  activity  would  occur  no  later 
than  120  consecutive  mcmths  from  the 
data  of  issuance  of  the  permit  isaued 
under  regulations  approved  pursuant  to 
either  this  aectioa  or  §  51.165,  or  $  52.21 
of  this  chapter,  that  established  the 
currently  applicable  emission  limit  for 
the  emissions  unit; 

(u)  The  activity  would  occur  no  later 
than  120  consecutive  months  bota  the 
date  of  issuance  of  the  permit  issued 
under  regulations  approved  pursuant  to 
S§  51.160  through  51.164,  that 
established  the  currently  applicable 
emissions  limit  for  the  emisaiana  unit, 
provided  the  permit  waa  iasuad  under 
regulations  that  were  determined  by  the 
Administrator  to  provide  for  permits 
that  rontflin  emission  limitations  that 
satiafy  paragraph  (b)(2)(iUXU(^  of  this 
section:  or 

iiii)  The  activity  would  occur  no  later 
than  60  consecutive  months  from  the 
date  on  which  the  permitting  authority 
made  a  determination,  with  public 
notice  and  opportunity  for  public 
cnmimmt  cnnaiatsnt  with  %  51.161  of 
this  part,  that  the  emisaioos  limit 


aatiaaed  pangraph  (b)(2Xlii)(LK2)  of 
thiasaotlan. 

13)  The  activity  would  not  raquira  a 
leviaion  to,  or  cause  a  violation  of,  any 
fadaially  enfoicaabla  Umil  or  cooditian 
in  a  poiiDlt  iasuad  under  either  $  52.21 
of  this  diapter  or  regulations  approved 
pursuant  to  $$  S1.160  through  51.166; 

(4)  The  activity  or  project  doe*  not 
include  the  replacement  or 
reconstruction  of  an  amisainns  unit;  and 

(M)  Aiqr  activity  undertaken  at  an 
existing  major  stationary  source, 
provided: 

(1)  The  activity  would  not  require  a 
reviaicn  to,  cr  cauae  a  vlolatioa  ot  any 
Isderally  enforceable  limit  or  condititm 
in  a  permit  issued  under  either  $  52.21 
of  lUs  chapter  or  regulations  q)proved 
pursuant  to  SS  51.160  through  51.166; 
and 

(2)  The  entire  major  Matiaoary  source 
was  permitted,  and  received  the 
currently  applicable  emisalon  limits  for 
all  emission  units  at  the  source  issued 
in  accordance  with  either  this  section, 
or  regulations  approved  pursuant  to 
$51,165  or  a  permit  issued  under 

§  52.21  of  this  chapter,  no  more  than 
120  consecutive  months  prior  to  the 
propoaed  sctivity. 

(N)  A  change  to  ozone-depleting 
substances  with  lower  ozone-depleting 
potential  under  the  provisions  of 
sections  601  and  602  of  the  Act, 
induding  changes  to  ozcue-depleting 
substances  emitting  equipment  needed 
to  accommodate  the  change,  as  long  as 
the  productive  capacity  of  the 
equipment  is  not  increased. 

(3)  *  •  • 
(vi)  •  *  * 

(C)  It  has  approximately  the  same 
qualitative  significance  for  public  health 
and  welfare  as  that  attributed  to  the 
increase  from  the  particular  diange  such 
that,  at  a  minimum,  the  decrease  is 
suffident  to  prevent  the  propoaed 
increase  from  causing  or  contributing  to 
a  violation  of  any  national  ambient  air 
quality  standard  or  any  applicable 
maximum  allowable  increase  over 
baseline  concentrations  or  having  an 
adverse  impact  on  air  quality  related 
values  in  Class  I  areas. 
•        «        •        •        « 

(5)(i)  Stationary  tomxx  means  any 
building,  structura.  bdlity,  installation, 
or  stationary  internal  combustion  engine 
which  emits  or  which  may  emit  any  air 
pollutant  subject  to  regulation  tmder  the 
Act 

(ii)  A  stationary  source  does  not 
include  emissions  rssulting  directly 
from  an  internal  combustion  engine 
used  for  transportation  purposes,  or 


from  a  noonad  engine  or  nonroad 
rahicls. 


(19)  [Aidamonstnitmf  tBc/mo/qgyor 
oppUeotfon  means  any  system,  process, 
material,  or  treatment  technology 
(induding  pollution  preventiao)  that 
has  not  basn  damonsbatad  in  practice, 
but  would  have  a  substantial  likelihood 
to  operate  effsctively  and  achieve: 

(i)  A  greater  continuous  reduction  of 
air  pollutant  emi>«lnns  than  any 
demonstralBd  aystem;  or 

(U)  A  comparable  emissions  reduction 
at  lower  cost,  or  with  lower  energy 
input,  or  with  leas  environmental 
Impact. 

(21) *  •  * 

(ii)  Actual  emissions  shall  be 
calculated  using  the  unit's  actual 
operating  hours,  production  ralea,  and 
types  of  materials  processed,  storad,  or 
combusted  for  any  12  consecutive 
months  during  the  120  consecutive 
months  that  precede  the  commencement 
of  construction  of  a  proposed  physical 
or  operational  change  at  the  source  and 
any  current,  {ederally  enforceable 
limitations  on  emissions  required  by  the 
Act,  induding,  but  not  limited  to,  best 
avail^le  control  technology,  loweat 
achievable  emission  rate  (as  defined  at 
$Sl.ieS(aMl)(xiU)).  reasonably  avaUable 
control  techiiology,  or  emiaaions 
standards  for  hazardous  air  pollutants 
imder  section  112  of  the  Act 
*        *        •        •        * 

(vi)  In  lieu  of  paragraphs  (bM21)(iv) 
and  (v)  of  this  section,  the  plsin  may 
provide  that,  for  any  emissions  unit, 
actual  emiasioiu  of  theoinit  following  a 
physical  or  operational  change  shall 
equal  the  repreeentative  actual  aimual 
emissions  of  the  unit,  provided  the 
source  owner  or  operator  ni«int«in«  and 
submits  to  the  reviewing  authority,  on 
an  annual  basis  for  a  period  of  5  years 
fi'om  the  date  the  tmit  resumes  regular 
operation,  information  demonstrating 
that  the  physical  or  operational  change 
did  not  result  in  an  emissions  increase. 
A  longer  period,  not  to  exceed  10  yean, 
may  be  required  by  the  reviewing 
authority  ii  it  detnrnines  such  a  period 
to  be  more  representative  of  nonnal 
source  post-change  operations. 

(22)  Complete  means,  in  reference  to 
an  application  for  a  permit  required 
under  this  section,  that  the  permitting 
authority  has  deemed  the  application  to 
contain  the  informati<m  necessary  (in 
accordance  with  the  criteria  contained 
in  paragraph  (n)  of  this  section)  to  begin 
formal  review  of  the  appUcation. 
Determining  an  application  complete  for 
the  purpoae  of  beginning  formal  review 
does  not  preclude  the  permitting 
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authority  from  requiring  additional 
infbimaUan  aa  may  be  needed  to 
determine  whether  the  applicant 
satiafles  all  requirements  of  this  sectioiL 

(23)  Significant  means: 

(i)  fai  refarsDoe  to  a  net  emissions 
incxeasa  or  the  potential  of  a  sourtse  to 
omit  any  of  the  following  pollutants,  a 
rate  of  anioaiaoa  that  would  equal  or 
exceed  any  of  the  lidlowing  rates: 
FOLLUTAI^  AND  EMISSIONS  RATE 
Carbon  monoxid*:  100  tons  per  year 
Nltragen  oxides:  40  tons  per  year 
Sulfur  dioxide:  40  toos  per  year 
Ozone:  40  tons  p«  year  of  volatile  otgaaic 

con  pounds 
Psrticulste  matter  25  tons  per  year  of 

particulate  matter  emissions;  15  toos  per 

year  of  PM-10  omiisiona 
Lead:  at  tons  par  year 
Ftuoridas:  3  Ions  par  year 
Sulfuric  add  mist:  7  tons  per  year 
HydragsD  sulflds:  10  toos  per  year 
Tots]  reduced  sulfur  (including  hydrogen 

sulfide):  10  tons  per  year 
Reduced  tulfiir  compounds  (indudixig 

hydragBO  sulfide):  10  ton*  per  year 
Municipal  waste  combustor  organ  ics 

(measured  as  total  tetzsthrougb  octa- 

chlarinated  dibenro-p-dioxins  and 

dlbanaofunos):  3.2  x  10~«mega9ramsper 

yeer  (3.5  x  10~*  tons  per  year] 


Municipal  waste  comtiustar  metals 
(measured  a>  paiticulata  matter):  14 
iiisgagiami  par  year  (15  tons  per  year) 

Municipal  waits  oombustor  sdd  antns 
scdhydr 


(moasuzed  as  sulfur  dioxide 
chloride):  36  moga^oms  par  year  (40  tons 
per  year) 
Ozone-depletixig  substaDces  (ODS):  100  tons 
peryeor. 

(ii)  In  reference  to  a  net  emissians 
increase  or  the  potential  of  a  source  to 
emit  a  pollutant  subject  to  ragulaUoo 
under  the  Act  that  paragraph  (b)(23)(i) 
of  this  section  doee  not  list,  any 
emissians  rate.  However,  for  purposes  of 
the  applicability  of  this  aacticm,  tne 
hazardous  air  poUutants  listed  under 
section  112(b)(1)  of  the  Act,  induding 
the  hazardous  air  poUutants  that  may  be 
added  to  the  list,  an  not  considered 
subject  to  regulaticm  under  the  Act 

(iii)  Notwithstanding  paragraph 
(b)(23)(i)  of  this  section,  any  emissions 
rate  or  any  net  emissions  increase 
associated  with  a  major  stationary 
source  or  major  modification,  wUch 
would  construct  within  10  Idlometers  of 
a  Class  1  area,  and  have  on  impact  on 
such  area  equal  to  or  greater  than  1 
microgram  per  cubic  meter  (24-hour 
average). 


(iv)  In  nfaiance  to  the  predicted 
ambient  impact  that  the  emissions  bom 
a  proposed  major  sourpe  or  major 
■modification  will  have  for  puipooes  of 
determining  compliance  with  the 
natinnal  «mKi«nt  air  quality  atondards, 
ooDoontialiaDa  which  exceed  any  of  the 
following: 
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(v)  In  reference  to  die  predicted 
miihiunt  impact  that  emiaaiona  bom  a 
propoaed  major  source  or  major 
inodification  will  have  for  purposeaof 
determining  compliance  with  the 
tn«vimiim  allowable  increaaes  in 
pollutant  conceotratians  contained  in 
paragraph  (cy-of  diia  aecUon. 
concentntiona  in  exceaa  of  any  of  the 
foUovring: 


PolUant 


cart  Impact 
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(27)  Indian  reservation  means  oil  land 
within  the  limita  of  any  Indian 
Reservation  under  die  jurisdiction  of  the 
United  States  Government, 
notvrithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reservation. 

(31)  Pollution  control  project  meaits: 
(i)  Any  activity  or  project  undertaken 
at  an  existing  emissions  imit  which,  as 
its  primary  purpoae,  reduces  emissions 
of  air  poUutants  from  such  unit.  Such 
activities  or  projects  do  not  include  the 
replacement  of  an  existing  emissions 
unit  with  a  newer.or  difierent  imit,  or 
the  reconstructian  of  an  existing 
iifni««inn»  unit,  and  are  timitad  to  any 
of  die  following: 

(A)  The  instollatian  ofooaventlmul  or 
advanced  flue  gas  desuliiiriiatiao,  or 
sorbent  injection  for  SO,; 

(B)  Electrostatic  pradpitaton, 
baghouses,  high  effideiicy  multiclones, 


or  scrubbers  for  particulate  or  other 
poUutants: 

(C)  Flue  gas  recirculation,  low-NOx 
burners,  selective  non-catalytic 
reduction  or  selective  catalytic 
reduction  for  NOx: 

(D)  Regenerative  thermal  oxidizen, 
catalytic  oxidizers,  condensers,  thermal 
incinerators,  flares  or  carbon  absorbers 
for  volatile  organic  compoimds  or 
hazardous  air  poUutants; 

(E)  Activities  or  projects  undertaken 
to  accommodate  swdtching  to  an 
inherently  lass  polluting  fuel,  including 
but  not  limited  to  natural  gas  or  coal 
rebuming,  or  the  cofiring  of  natural  gas 
and  other  inherently  leas  poUuting  foels 
bir  the  purpose  of  controlling  emissions, 
and  induding  any  activity  that  is 
neceasary  to  accommodate  switching  to 
an  Inhusntly  less  poUtiting  fiial: 

(F)  PoUution  prevention  projects 
which  are  determined  by  the  permitting 
agency  through  a  process  consistesit 
with  S  51.161  to  be  environmentaUy 
benefidoL  PoUution  prevention  projects 


that  may  rosult  in  an  unacceptable 
increased  risk  from  the  release  of 
hazardous  poUutants  are  not 
environmentaUy  benefidal;  and 

(C)  Installation  of  a  technology,  for 
purposes  set  forth  in  paragraph  ib)(31) 
of  this  section,  which  is  not  usted  in 
paragraphs  (b)(31)(i)(A)  through  (E)  of 
this  seciion  but  meets  the  following: 

(1)  Its  effectiveness  in  reducing 
wmisalons  has  been  demonstrated  in 
practice:  and 

(2)  It  is  determined  by  the  permitting 
authority,  consistent  with  $  51.161,  to  be 
environmentally  benefidal. 

*        •        *        •        « 

(3S)  Federal  Class  I  area  means  any 
Federal  landa  vrithin  the  United  States 
either  doaignated  by  Congress  as  Class  I 
pursuant  to  section  162(a)  of  the  Act 
(and  which  may  not  be  redesignated)  or 
redesignated  as  Clasa  I  pursuant  to 
either  paragraph  (g)  of  this  aectioD  or 
§  52.21(g)  of  this  chapter. 

(39)  Federal  official  means  the  Federal 
official  charged  with  direct 
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mpaasibUity  for  management  of  any 
kmdt  within  a  Fedsnii  dasa  I  area. 

(40)  Air  quality  reiated  vn/u«  maana. 
far  puipaaaa  of  thia  aeotiao.  visibility  or 
a  •oenic,  cultunl;  phyaical,  btologicil. 
ecological,  or  racraatiaaal  raaouroa  that 
may  ba  afiKtad  by  a  cfaan^  la  air 
qu^ity.  as  defined  by  the  Fadotal  Land 
Maoager  br  Fadend  lands,  or  by  the 
appUedile  Stale  or  Indian  Govaming 
Bcwy  far  aoafcdmal  lands. 

(41)  iUvena  Impact  on  air  quality 
iRfatad  voJuaaraaans,  for  purpoaat  of 
tfaia  aactian.  a  dalalaiioua  eflact  on  any 
air  quality  lelaiad  value  idantlfiad  by  a 
Federal  Land  Manager,  rseuhing  ban 
amlaelcma  bom  a  proposed  ma|cr  ia«iio> 
or  Majcr  mndHtratlim,  that  iutaiiuea 
mm  the  iiiiuagMiiiail.  prolatfiaD. 
pnaervation.  er  an)oyneat  of  audi  air 
quality  niatad  vahiaa  of  a  Fadanl  Oaaa 
I  aiaa.  This  datanniiiatiao  ifaall  be  made 
on  a  raeaby<aagbaata  taking  into 
aocoant  axiating  ail  quality  ooodiliena. 

(42)  iJaiui  Huti  ulaifih  pneticB  Maaaa, 
tor  tfaapuipeeea  of  dUa  aactian,  a 
contial  tectiiinlogy  flit  hM  hero — 

(i)  Liflad  in  or  raquindliy  any  of  Ike 

(A)  The  EPA'a  KACT/BACT/LABR 
fTaeiiiiglMHua. 

(B)  A  mator  touica  construction 
permit  iaauiad  punuaot  to  either  part  C 
or  D  of  title  I  of  the  Act: 

(C)  An  emlaeima  Bmitatlnn  contaiBad 
in  a  fadbraUy-approved  plan.  «r««-lmW»g 
amleelons  limitationa  aatahliahed  by 
panniti  issued  puiauant  to  progtama  iar 
noB-oialor  souicaa: 

(D)  A  permit  or  standard  under 
secticii  111  or  112  of  the  Act: 

(E)  The  EPA's  Altamalive  Control 
Tecfaniquee  documents  and  Control 
Tadmiquea  Guidehnas:  or 

(ii)  Notwithstanding  payrapaph 
(bX42)(i)  of  this  section.  inMalled  and 
operstiiig  on  sn  emissions  unit  (or  units) 
which; 

(A)  Has  operated  at  a  itiininnim  of  50 
percent  of  design  capacity  for  6  months: 
and 

(B)  The  poUution  control  efficiency 
perionnancs  has  been  verified  with 
aidier; 

(1)  A  performance  test:  or 

(2)  Performance  data  collected  at  the 
aiaxlmiim  dedgn  capacity  of  the 
wntaalnns  unit  (or  units)  being 
contiolled.  or  SO  percent  or  more  of  the 
control  technology's  designed 
qiedfications. 

(43)  PfdlaOort  pravmttkm  means  any 
acttvity  that  through  pnxseaa  cfaangee, 
product  refonnulaticn  or  redesign,  or 
subsUtulion  of  lese-poUuting  raw 
materials,  eliminates  or  reduces  the 
mlease  of  air  poUutants  (including 
fugitive  emisaians)  and  other  pollutants 
to  the  environment  prior  to  racycling. 


tnatment,  or  dispoaal:  it  does  not  mean 
rscydtng  (other  than  certain  "in-process 
recycling"  practices),  energy  recovaiy, 
tmatmnnt.  or  diuKiaaL 

(44)  AlaotiMid*  app/ycoUlity  limit 
means  a  plantwide,  Metally 
anfbrcaahia  emission  limitation 
established  for  a  stationary  source  audi 
that  any  subaaquSBt  physical  or 
operatiaoal  chaagas  resulting  in 
emissions  thst  lemain  leea  thanth* 
limit,  are  awludad  bom  pnconstnictioo 
review  under  this  section. 

(45)  HantwidB  appUcabUity  limit 
maior  modificttion  means, 
notwithstanding  the  rsquiremaats  of 
paiapaph  (bX2)  of  this  section,  any 
Inoeass  inthssmiasinns  late  (in  tana 
per  year)  o««r  ttM  plantwide 
appucafaOify  Uait.  Any  emisalooa 
inctsaae  of  TidatUe  organic  compoonda 
shall  be  considered  an  incroaae  far . 

(46X1)  Noimad  engine  maana.  aaooept 
as  diacuaeed  in  paiapaidi  (bXtSKU)  M 
thia  aaciiaa.  any  intainal  con^uslian 


0  in  or  on  a  piece  of  equipment  that 
is  srif-propeUad  or  that  aaivaa  a  dual 
punoaalqr  both  pranaiUng  itself  and 
petfarmiag  aaothar  ninction  (such  aa 
gudan  tmctors.  off-highway  mobila 
cranes  and  buUdoasrs): 

(B)  ia  or  on  a  piaoa  <rfe«iipiBent  that 
is  intanded  to  be  propeUed  while 


parfarMlngHs<unctien(suAas 
iawniaowan  and  string  trinunors):  or 

(C)  Thst,hy  ilssif  or  in  or  on  a  piece 
of  equipmeat.  is  portaUe  or 
tnnapartabie.  nananing  designed  to  be 
and  Gspaiila  of  being  carried  or  moved 
from  one  lacabon  to  another.  Indicia  of 
transportability  indude.  but  are  not 
limited  to,  wheela,  skids,  oarrying 
handles,  dolly,  trailer,  or  platform. 

(ii)  An  intatnal  coaibustion  engine  is 
not  a  Doaroad  aagiBe  i£ 

(A)  The  edagine  is  used  to  propel  a 
motor  vehicle  or  a  vehicle  uaed  solely 
for  competition,  or  is  sui^ect  to 
standards  promulgsted  under  sectioa 
202  of  the  Act; 

(B)  The  engine  is  regulated  by  a 
Federal  new  source  peifaimanca 
standard  promulgated  under  section  111 
of  the  Act:  or 

(C)  The  eogtaie  otherwise  inchided  in 
paragraph  (bN4eXi)  of  this  sectioo 
remains  or  will  remain  at  a  locaUon  for 
men  than  12  consecutive  months,  or  a 
shorter  period  of  time  for  an  engine 
located  ata  seasonal  source.  A  location 
is  any  single  site  at  a  building,  structure, 
facility,  or  installation.  Any  engine  (or 
engines)  that  repboes  an  englos  at  a 
locabon  and  that  is  intended  to  perfarm 
the  same  or  similar  function  as  the 
engine  leplaosd  will  be  included  in 
calculating  the  consecutive  time  period. 
An  engine  located  ata  seasonal  source 


is  an  engine  that  remains  at  a  seasonal 
source  during  the  full  annual  operating 
period  of  the  seesonil  source.  For 
purposes  of  this  perapxph  (b)(46)0i)(C). 
a  Masonal  sooros  la  a  stationary  source 
that  remains  in  a  single  location  on  a 
permanent  basis  (i.e..  at  least  2  years) 
and  that  operates  at  that  single  locatiao 
approximately  3  months  (or  more)  eadi 
year.  This  paragraph  (b)(46)(ii)(C)  does 
not  apply  to  an  engiiie  after  the  engine 
is  removed  from  the  location. 

(47)  Nomoad  Vehicle  maeos  a  vehicle 
that  is  powered  by  a  nonroad  engtoe 
and  that  is  not  a  motor  vriiide  or  a 
vahide  used  solely  for  competition. 

(48)  Stationary  intental  contbiution 
engine  means: 

(i)  Any  internal  combustion  engine 
that  is  regulated  by  a  Federal  new 
source  performance  standard 
promulgated  under  section  111  of  the 
Act;  or 

(ii)  Any  internal  combustion  engine 
that  is  none  of  the  following:  a  nomoad 
engine,  an  engine  used  to  propel  a 
motor  vehlde  or  a  vehicle  used  solely 
for  competition,  or  an  engine  subject  to 
standards  promulgated  under  section 
202ofaiaA£t 


0)  •  •  * 

(13)  The  plan  may  pravide  that  the 
proviaions  of  this  section  do  not  apply 
to  any  atationary  souroe  with  napact  to 
any  or  an  of  the  haxardoua  air  pculutants 
listed  in  secUon  112  the  Act.  aa  well  as 
any  or  all  poUutants  that  may  be  added 
to  the  list  under  the  provisions  of 
secbon  112(bX2)  of  Uie  AcL  However, 
the  applicable  proviaians  of  this  section 
shall  apply  to  any  pollutant  listed  under 
sections  112(bKl)  or  (faX2)  of  the  Act 
that  is  deleted  bom  such  list  under  the 
provisions  of  section  1 12(bX3)  of  the 
Act.  Any  hazardous  air  pollutants  listed 
in  sactioD  112  of  the  Act  which  are 
regulated  as  constituants  or  precursors 
of  a  more  general  pollutant  listed  under 
section  108  of  the  Act  are  still  sub^ 
to  the  provisions  of  this  section, 
notwithstanding  sectioa  112(b)(8)  of  the 
Act 

(I)"  *  • 

(5)(1)  In  deteiminlng  best  available 
control  technology: 

(A)  The  applicant  shall  identily  and 
evaluate  all  available  and  technically 
foasible  control  technology  alternatives 
that  have  been  demonstrated  in  piacUoe 
pursuant  to  either  peragraph  (b)(42)(i)  of 
this  sectioo  prior  to  the  date  on  which 
the  permit  appUcatian  is  complete,  or 
paiagt^h  (b)(42XU)  ofthis  aecUon  90 
days  prior  to  the  data  on  which  the 
permit  appUcatian  is  complete:  and 

(B)  The  applicant  shall  demonstrate  to 
the  satisfaction  of  the  permitting 
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authority  that  the  rejection  of  all 
alternatives  more  stringent  than  the  one 
recommended  as  best  available  control 
technology  is  Justified  by  the  energy, 
environmental,  and  economic  impacts 
and  other  coats  of  those  alternatives.  If 
the  most  stringent  technology  is  chosen, 
the  permitting  authority  may  wave  the 
requirement  to  analyze  less  effective 
control  technologies.  Documentation 
supporting  the  demonstration  shall  be 
included  in  the  public  record  pursuant 
to  parwraph  (q)(6)(iii}  ofthis  section. 

(ii)  Toe  control  technology 
alternatives  considered  in  paragraph 
(J)(5)(i)  of  this  section  shall  be  based 
upon  control  technologies  and  methods 
for  the  same  and  similar  source 
categories,  i.e..  those  categories 
induding  sources  that  have  similar 
emissioDS-stieam  characteristics. 

(iii)  The  plan  may  establish  a  cut-oS 
date  on  or  subsequent  to  the  date  that 
an  application  is  complete  pursuant  to 
paragraph  (n)  ofthis  section,  after  which 
the  permit  applicant  will  not  be 
required  to  consider  control  technology 
alternatives  that  an  identified  thiou^ 
pubUc  comments  and  that  an  in 
addition  to  thoae  alternatives  required 
tmder  paragraph  ())(SKi)(A)  of  this 
section,  imless  the  pennitting  authority 
determines  that,  baaed  on  infarmatlan 
submitted  pursuant  to  paragraph  (qX2) 
of  this  section,  the  alternatives  wansnt 
further  consideration  by  the  applicant. 

(6)  For  detarminations  of  hart 
available  control  technology  under  the 
requirements  ofthis  section,  the 
reviewing  authority  shall  submit  the 
control  technology  information  to  the 
EPA's  RACT/BACT/LAER 
Clearinghouse  within  60  days  after 
permit  approval. 

•  •        *        •        • 

(n)  Complete  application  criteria. 

(1)  The  plan  sluil  provide  that  the 
permitting  authority  shall — 

(i)  Determine  that  a  permit 
application  ia  complete  or  deficient 
based  on  the  peimlttiiig  authority's 
oonsidentlon  of  determinatiana, 
analyses  and  other  information 
contained  in  the  appUcatian,  and 
adequacy  thereof,  as  specified  in 
paragraphs  (n)(2)  through  (n)(5)  ofthis 
section;  and 

•  •       -*        •       *         ' 
(2).  .  . 

(Ui)(A)  A  detailed  description  of  the 
system  of  continuous  emissions 
reduction  which  the  applicant  has 
submitted  in  a  paimit  appUcatian  for  a 
source  or  mOdificatton,  to  qualify  either 
as  best  available  control  tsdmology,  or 
Cor  an  undemonstnted  technology 
waiver  in  accordance  with  paragrsph  (s) 
of  this  section:  and 


(B)  All  information  used  or  consulted 
by  the  applicant  in  recommending  a 
system  of  continuous  amissions 
reduction  as  either  the  best  available 
control  technology  or  an  approvahle 
undemonstnted  technology. 

(iv)  Information  and  data  used  to 
perform  ail  required  analyaes  or 
determinations  under  paragraphs  (o), 
(p)>  (r),  (s)  and  (u)  of  tUs  section,  as 
applicable. 

(3)  The  plan  shall  provide  that  upon 
request  of  the  permitting  authority,  the 
owner  or  operator  shall  provide  any 
information  and  data  used  to  perform  all 
required  analyaes  or  determinations 
under  paragraphs  (k),  (1)  and  (m)  of  this 
section. 

(4)  The  plan  shall  provide  that  an 
application  shall  not  be  considered 
complete  unless  the  permit  apphcation 
has  been  registered  on  the  applicahle 
EPA  electronic  bulletin  boerd.  To 
register,  st  a  minimum,  the  following 
must  be  provided: 

(i)  Name  and  type  of  source; 

(ii)  Nature  of  proposed  project,  i.e., 
new  facility  or  modification: 

(iii)  Proposed  location  of  the  source  in 
state/county  (including  Universal 
Transverse  Kfercator  coordinates)  and 
the  distance  tietween  the  source  and 
each  Class  I  area  within  250  kilometers: 

(iv)  Anticipated  allowable  emissions, 
or  increase  in  emissions  rate,  for  each 
aSectsdair  pollutant  regulated  under 
the  Act: 

(v)  Source  contact  mailing  address 
and  telephone  number;  and 

(vi)  The  agency  responsible  for 
issuing  the  permit. 

(5)  llie  plan  shall  provide  that  prior 
to  making  a  completeness 
determination,  the  permitting  authority 
shall  provide  for  any  Federal  Land 
Manager  review  and  coordination 
required  under  paragraph  (p)(S)  ofthis 
section. 

•       •        •       ■       * 

(p)  Sources  potentially  impacting 
Federal  Class  I  areas. 

(IJ  Protection  of  air  quality  related 
values.  The  Federal  Land  Manager  and 
the  Federal  Official  have  an  affirmative 
responsibility  to  protect  the  air  quality 
related  values  of  Federal  Class  I  areas 
and  to  consider,  in  consultation  with 
the  Administrator,  whether  a  propoaed 
souroe  or  modificatioa  will  have  an 
adverse  impact  on  such  valuaa. 

(2)  Ceneraf  requirements. 

(1)  Notification  of  potential  impacts 
on  a  Federal  Class  I  area  and 
requirement  for  impact  assessment  The 
plan  shall  provide  that: 

(A)  Where  the  Federal  Official. 
Federal  Land  Managar.  the 
Administrator,  the  Governor  of  an 


adjacent  State,  or  the  governing  body  of 
an  adjacent  Indian  Trttie  containing  a 
Federal  Class  I  area,  files,  prior  to  & 
date  a  completeness  detetinination  is 
made  pursuant  to  pars^aph  (n)(l)  of 
this  section,  a  written  ooUoe  alla^ng 
that  emissions  of  a  particular  poUiitant 
bom  a  proposed  major  aource  or  major 
modification  may  cause  or  contribute  to 
a  change  in  the  air  quaUty  in  such  area 
and  identifying  the  potential  adverse 
impact  of  such  change  on  aOected  ait 
quality  related  values  identified  in  the 
area  by  the  Federal  Land  Manager,  a 
permit  shall  not  be  issued  unless  the 
owner  or  operator  of  audi  source: 

(1)  Demonstrates  to  the  satisfaction  of 
the  permitting  authority  that  emissions 
will  not  cause  or  ctmtribute  to  ambient 
pollutant  concentratians  in  the  Federal 
Class  I  area  which  violate  the  mMiriminn 
allowable  increases  over  baseline 
concentrations:  and 

(2)  Provides  an  analysis  of  the 
potential  impacts  on  air  quality  related 
values  at  the  Federal  Claaa  I  ar«a.  - 

(B)  Notwithstanding  the  reatridiaa  on 
issuing  a  permit  under  paragraph 
(pK2)(i)(A)(I)  ofthis  section,  a  permit 
otherwise  prohibited  under  paragraph 
(pX2)(i)(A)(l)  of  this  section  may  be 
issued  in  accordance  with  the  variance 
provisions  in  paragraphs  (p)(8)  through 
(p)(ll)of  thissecdoa. 

(ii)  Available  information  on  air 
quality  related  values  and  analytical 
methods.  The  Federal  Land  Manager  or 
Federal  Official  shall,  upon  request, 
provide  to  the  owner  or  operator  of  a 
proposed  major  source  or  major 
modification  that  may  have  an  adverse 
impact  on  air  quaUty  related  values  in 
a  Federal  Class  I  area  all  available 
information  about  such  values  and 
methods  to  analyze  potential  impacts. 

(ill)  Consultation  with  Federal  Land 
Manager.  The  plan  shall  provide  for 
consultetion  and  coorxiination  with  the 
Federal  Land  Manager,  including  the 
procedures  contained  in  paragraphs 
(pK3)  through  (p)(6)  of  this  section. 

(3)  Pre-application  coordination.  The 
plan  shall  provide  that,  far  a  proposed 
major  source  or  major  modification 
within  100  kilometere  of  a  Federal  Class 
I  area  the  permitting  authority  shall: 

(i)  Notify  the  affected  Federal  Land 
Manager  shall  be  notified  within  30 
days  from  receipt  by  the  permitting 
authority  of  advance  notificatian  of  a 
permit  application;  and 

(11)  Give  the  affected  Federal  Land 
Manager  reasonable  notice  and  an 
opportunity  to  participate  in  pie- 
application  meetings  with  the  applicant 

(4)  Permit  application  coordination. 
The  plan  shall  provide  that: 

(1)  The  Federal  Land  Manager  of  any 
Federal  dees  1  area  within  100 
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Idlomelera  of  i  piopocad  major  fomce 
or  major  modi&artlon  shall  be  provided 
with  a  copy  of  the  pennit  ippUcatian 
and  other  relevant  In&irmatiao:  and 

(U)  The  Fedarad  Land  Muiager  ahall 
be  provided  with  a  copy  of  a  permit 
application  requeated  within  7  dayt 
fmn  the  date  infonnalion  about  luch 
application  is  registered  on  the 
applicable  EPA  electronic  bulletin  board 
(in  accordance  with  pangrtpb  (n)(4)  of 
this  section). 

(5)  Comphteness  determination 
coordination.  The  plan  shall  provide 
that  prior  to  maldng  the  completeiiess 
deteimination  under  paragraph  (n)(l)  of 
this  section,  the  permitting  authority 
shall: 

(i)  Ensure  that  the  applicant  has 
provided  any  analysis  required  pursuant 
to  panpaph  (pXZNi)  of  tUa  aMtion; 

(U)  rawtheFadnal  Land  Manager  30 
days  from  receipt  of  an  application  to 
review  the  applicatian,  where  the 
Federal  Land  Manager  has  received 
such  apphcation  ptUiUKit  to  paragi^>h 
(pM4)  of  this  sectiooi 

(iii)  Conadar  any  comments  provided 
by  the  Federal  Land  Manager  within  the 
time  period  under  paragraph  (pMSMU)  of 
this  sectian:  and 

(Iv)  CoBanlt  with  the  Federal  Land 
Manager  about  any  inconsiatency 
between  the  determination  by  the 
permitting  authority  and  the  Federal 
Land  Manager's  recommandaliana. 

(6)  Pretiminary  and  final  permit 
detenniaaUort — No  Class  I  Increment 
violation.  The  plan  shall  provide  that, 
where  the  permitting  authority  baa 
determined  that  the  emissions  from  the 
proposed  major  source  or  major 
modification  will  not  cause  or 
contribute  to  ambient  pollutant 
concentrations  in  the  Federal  Class  I 
area  which  violate  the  maximum 
allowable  Increases  over  baseline 
concentrations — 

(i)  The  permitting  authority  shall  not 
issue  a  preliminary  permit 
determination  until  the  Federal  Land 
Manager  has  been  given  at  least  60  days 
(from  the  date  of  issuance  of  the 
completeneaa  deteimination  required 
under  paragraph  (n)(l)  of  this  aaction-to 
suhndt  a  danonsbation.that  a  propoaed 
major  source  or  major  modification  will 
have  an  adverse  impact  on  air  quality 
related  values; 

(ii)  If  the  permitting  authority  e 
with  the  Federal  Land  Manager's 
demonstration  under  paragraph  (p)(6Kl) 
of  this  section,  the  permitting  aumority 
shall  propose  to  deny  the  permit; 

(iii]  If  the  petmittiiig  auuiority  is  not 
satisflad  with  the  Federal  Land 
Manager's  demonstratian  under 
paragraph  (pXeXl)  of  this  section,  the 
parmiitting  authority  shall  consult  with 


the  Federal  Land  Manager,  retatence  the 
Federal  Land  Manager's  demoostraUon 
and  its  rejection  of  the  demanstraUon  in 
the  public  notice  aimouncing  the 
preliminary  permit  determination  and 
propoae  to  approve  the  permit  with  an 
explanation  in  writing  (lor  indusion  in 
the  public  record  along  with  the  Federal 
Land  Manager's  demonstration)  of  the 
reasons  for  rejecting  the  Federal  Land 
Manager's  demonstration.  The 
peimitting  authority's  written 
explanation  shall  address,  at  a 
minifninn,  the  following: 

(A)  The  basis  for  any  disagreement 
with  the  data  and  analyses  """♦»''«"^  in 
the  Federal  Land  Manager's 
demonstration  of  adverse  impact  on  air 
quality  related  values: 

(B)  Any  conclusions  the  permitting 
authority  reaches,  about  whether  the 
projected  impacts  of  the  proposed 
source's  emissions  will  have  an  adverse 
impact  on  air  quality  related  values,  that 
are  inconsistent  with  the  conclusions 
reached  in  the  demonstration  submitted 
by  the  Federal  Land  Managar;  and 

(C)  Any  measures  undertaken  to 
mitigate  the  potential  adverse  impacts  of 
proposed  emissions  increeses,  including 
the  estimated  aSact  of  any  mitigatian; 

(iv)  In  the  final  permit  detminlnaUan, 
the  permitting  authority  shall  address 
any  comments  made  by  the  Federal 
Land  Manager  ooncsniing  the 
permitting  authority's  praliminary 
determination. 

(7)  Mtlgation  of  advene  impacts.  The 
plan  may  provide  that  the  permitting 
authority  may  issue  a  permit  for  a 
propoaed  major  source  or  major 
modification  that  would  otherwise  be 
denied  a  permit  imder  paragraph  (p)(6) 
of  this  section,  if  the  permitting 
authority  determines,  in  consultation 
with  the  Federal  Land  Manager,  that  the 
source  has  mitigated  its  adverse  impact 
on  air  quality  related  values.  The  owner 
or  operator  of  a  proposed  major  source 
or  major  modification  may  mitigate  an 
adverse  impact  by  obtaining  enforceable 
and  permanent  emissions  reductions  of 
sufficient  amount  and  in  such  location 
that  the  reductions  will  oflsel  the 
change  in  air  quality  in  the  Federal 
Class  I  area  that  would  have  reaulled 
Cram  the  proposed  source. 
•        •       •        •        • 

(q)*   *   * 

(2)  The  plan  may  set  forth  the 
minimum  information  which  must  be 
submitted  by  public  commenters  to 
accompany  any  recommendations  for 
control  technology  alternatives  for 
which  permit  applicants  would  not 
otherwise  be  responsible  to  consider  in 
determiniitg  best  available  control 
tecfanotogy  ■■  of  die  dat»an  application 


is  oomplate  according  to  (uragraph 
(jXS)(iU)  of  tiiis  section  Such 
infarmation  may  include  the  name  and 
location  of  the  source  utilizing  the 
control  technology,  manufacturer  and 
type  of  control  device,  date  of 
installation  and  operation  of  control 
device,  and  performance  tequirexaents 
and  available  test  data. 
(3)  The  plan  shall  provide  that — 
(I)  After  any  cut^oETdate  established 
pursuant  to  paragraph  (j)(5)(Ui)  of  this 
section,  the  permitting  authority  shall 
notify  a  permit  applicant  within  10 
working  days  from  the  date  of  receipt  of 
a  public  comment  concerning  any 
control  technology  alternatives  that  the 
permitting  authority  determines  to 
warrant  further  consideration  by  the 
applicant;  and 

(ii)  The  permitting  authority  shall 
make  available  in  the  public  record  all 
information  that  was  submitted  with 
public  comment  regarding  control 
technology  alternatives  and  provide  the 
basis  for  its  decision  to  either  require  or 
not  require  the  permit  applicant  to 
further  consider  such  control 
technology  alternatives. 
•        •        «        •        • 

(S)  The  reviewing  authority  shall 
provide  an  opportunity  for  judicial 
review  in  State  court  of  the  final  pennit 
action  by  the  applicant  and  any  person 
who  participated  in  the  public 
participation  process  provided  pursuant 
to  this  sectian.  'Hie  plan  may  provide 
that  the  opportunity  for  judicial  review 
shall  be  the  exclusive  means  for 
obtaining  judicial  review  of  the  terms 
and  conditions  of  permits,  and  may 
require  that  such  petitions  for  judicial 
review  be  filed  no  later  than  a 
reasonable  period  after  the  final  permit 
action.  ^  such  a  limited  time  period  for 
judicial  review  is  provided  in  the  plan, 
then  the  plan  shall  provide  that 
petitions  for  judicial  review  of  final 
permit  actions  can  be  filed  after  the 
deadline  only  if  they  are  based  solely  oo 
grounds  arising  after  the  deadline  for 
judicial  review  and  only  if  filed  within 
a  reaaonable  period  specified  in  the  plan 
after  the  new  grounds  for  review  arise. 

(r)  Sourre  obligation. 

(1)  The  plan  shall  include  enforceable 
procedures  to— 

(i)  Provide  that  approval  to  construct 
shall  not  relieve  any  owner  or  operator 
of  the  responsibility  to  comply  fiiUy 
with  appUcable  provisions  of  the  plan 
and  any  other  requirements  under  local. 
Slate  or  Federal  law;  and 

(ii)  Require  any  owner  ort>perator  to 
construct  and  operate  a  source  or 
modiScation  in  accordance  with  the 
q>plicatton  submitted  punuant  to  this 
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aectioa  or  with  the  tssms  of  any 
approval  to  construct 

(a)  Undemomtitited  tedutology  or 
amUcation  waiver. 

(i)  "thm  plan  may  provide  that  an 
ownararopitoToiapioposadmaior 
atationaiy  lourcs  or  m^or  modification 
may  satisfy  the  rsquinDsnts  of 
patapaph  (])  of  dds  ssdion  IfaraiMh  the 
uis  u  an  undsmoostiatsd  taduuuogy  or 
mplication  as  est  forth  in  this  section 
Ills  pisn  msy  provids  that  the  ownsr  or 
iqisnter  afaaU  provide  to  the  paimittiiig 
autfasdty  a  wiittan  laquast  for  ap{in>*al 
of  an  nndamonstiatsd  tsdmoiogy  or 
sfipUcstian  ss  part  of  the  paoDit 


t 


(2)  The  plan  may  provide  that  the 
pannittiiig  authority  may  approve  a 
syatsm  of  undanunMiaied  ledmolagy  or 
qppUcattoo  far  a  particular  aoutos  or 
modiilcatiao  if: 
•        •        •        «       • 

(4)  The  plan  shall  provide  that  if  the 
parmittiiig  authority  wtthdtaws 
qmioval  of  a  system  of  undamonstiatad 
tsaUMlogjr  or  applicatian,  tfas  ownsr  or 
opantsr  sball  Mag  the  aflsctad 
emissinns  unitfs)  into  compliance  with 
the  refarBnca  beat  available  control 
technology  amisslrais  limit  within  18 
months  from  the  data  of  withdiavraL 

(5)  Ths  plan  sbsU  provids  that  tbs 
pcBoitting  aufluaity  shall  inchids.  as  a 
minimiiin,  ths  fedlowing  information  in 
a  waiver  iasusd  pursuant  to  psragiqih 
(a)  of  this  section: 

(i)  The  undamonstrated  tacfanology  or 
application's  amissiao  control 
parfbimanca  objective  and  the 
applicable  tefarance  best  available 
cootrol  tschnology  emissinns  limit: 

(ii)  The  marginal  and  jposs  failure 
enilssinns  liiidt(s)  as  dannwd  by  the 
permitting  authority  on  a  caae-by.«aae 
l>asis;and 

(iii)  Identification  and  classification  of 
potential  failure  modes  and  assodatsd 
continoetu?  measures. 

(6)  llie  plan  ahall  provide  that  if,  by 
the  date  established  in  paragraph 
(s)(2)(U)  of  this  section,  the 
undemonstrated  technology  or 
application  does  not  achieve  the 
pstmitted  smission  limit,  but  actual 
emissions  are  equal  to  or  less  than  the 
best  available  control  technology 
emission  limit  referenced  in  the  permit, 
the  permlttiiu  authority  ahall: 

(i)  Issue  a  final  permtt  with  the 
etniaaian  limit  equal  to  the 
undemonstiatsd  tedmology  or 
application's  conaiatantly  achieved 
actual  amissiao  rate;  and 

(ii)  Keport  ths  final  permit  limits  to 
the  EPA's  RACT/BACT/LAER 
aeaiingbouse  as  a  demonstrated  control 
tschnoiagy. 


(7)  The  plan  ahall  provide  that  it  by 
ths  dsts  sstsUiahad  in  paragraph 
(s)(2)(U)  of  dtis  sectian.  tha  actual 
smiasions  from  the  undemonstiatsd 
tscfanoloffir  or  application  coostituts 
marginal  Miluw.  the  owner  or  oparator 
may  pelittoD  tbs  pannitting  authority  to 
permit  die  undamoostialsd  tschnology 
or  appUcaUon  at  its  sctual  smissian 
UmiL  Accordingly  tha  parmitting 
authority  shsll  sidisr 

(i)  Appcova  dia  pstttian  snd  proossd 
in  scctadsncs  with  pangiaphs  (sMSXi) 
snd  (ii)  otdds  sscttoo:  or 

(ii)  Disapprove  ths  patilian  and 
laquirslhs  owner  or  opaislw  to  comply 
with  nuagnph  (s)(4)  of  this  ssciian. 

(8)  The  plsn  diaU  provide  that  if.  at 
any  time  prior  to.  or  on,  the  date 
sstshUahad  in  peragtaph  (s)(2)(ii)  of  this 
ssctioo,  ths  achial  amissions  from  die 
undamonatratad  technology  or 
applicatian  ccautitute  gioas  failure: 

n)  Hw  paimitthig  authority  shall 
withdraw  approval  pursuant  to 
paiaarndi  (s)(4)  of  this  sscttcn:  snd 

{aitba  owner  or  oparstar  disll 
mi«gpt«  sll  smission  incresses  above 
tha  qiplicable  refareoca  bast  available 
control  tsdmoiogy  smission  limit  by 
»^>i<iw.^ng  fr*i^f  I  emissiaos. 

(a)  Tbs  plan  shall  ptovida  that  the 
peimittiiig  authority  submit  to  the 
Administrator  a  copy  of  the  approval  of 
the  systsm  of  undonaostiatsa 
technology  or  application  within  30 
dns  of  its  approval. 

(10)  The  plan  ahall  provids  that  ths 
number  of  waivers  gnntsd  by  the 
permitting  authority  shall  not  exceed 
such  number  as  necessary  to  ascertain 
whether  or  not  such  system  complies 
with  section  lll(iHl)(A)(ii)  and  (iii)  of 
tha  Act 

(t)  Disputed  permits  ca  redesignations. 
If  any  State  afiected  by  the  redesignation 
of  an  area  by  an  Indian  Tribe,  or  any 
Indian  Tribe  afiected  by  the 
redesignation  of  an  area  by  a  State 
disapaea  with  audi  redesignation  of  an 
area,  or  if  a  permit  is  propMed  to  be 
issued  for  any  major  stationary  source  or 
major  modification  proposed  for 
construction  in  any  State  which  the 
Governor  of  an  affect  Stale  or  Governing 
Body  of  an  affected  Indian  Tribe 
detnnunes  will  cause  or  contribute  to  a 
cumulative  change  in  air  quality  In 
excess  of  that  allowed  in  this  section 
within  the  aSected  State  or  Indian 
Reservation,  the  Governor  or  Indian 
Governing  Body  may  request  the 
Administrator  to  enter  into  negotiations 
with  the  parties  involved  to  resolve 
such  dispute.  If  requested  by  any  State 
or  Indian  Tribe  involved,  the 
Administmtor  shall  make  a 
recommendation  to  resolve  the  dispute 
and  protect  the  air  quality  related  vahias 


of  the  lands  involved.  B  ths  parties 
invalvsd  do  not  raarh  agtaaansnt.  the 
AdministiBlnr  ahall  rssolve  the  dispute 

m  \\m  insiills  lif  sgisMiisiils  usarlisil 
through  odiar  nssDS.  shsll  bscoBS  psrt 
of  the  appUcaUs  plan  and  ahall  be 
anicaossols  ss  part  of  sodi  plan,  b 
lasohring  sudi  dispatas  rriaUag  to  ana 
reriastensHon.  the  Adminiatralar  shall 
cooaidsr  tha  extant  to  widd  the  lands 
involved  ars  of  sofBdant  siaa  to  allow 
sBKitiva  air  quality  iiisiisgniiMiil  arhsvs 
air  quality  leSatad  valoaa. 
(ul  Haatwide  apfticabOity  limit 

(1)  ApplieabiStf.  Tba  plaii  may 
protrtda  that  an  ownsr  or  opsrator  of  sa 
«»<'W"g  msjor  atstianaiy  sooroa  may 
teqnaal  ttia  pannitting  audwri^  to 
approve  a  pjantwlde  appBcabdlty  Itidt 
for  any  one  or  mare  poUutaiils.  ud  that 
the  parmittiiig  authority  may  epprova  a 
plantwida  applicability  limit  far  an 
existing  major  stationary  aouioa,  in 
accordance  with  paragmpha  (uX2) 
through  (S)  of  this  aecticn. 

(2)  Procedure.  The  plan  shall  psotrida 
that  a  plantwida  applicability  limit  far 
an  sxisting  major  stationary  source  may 
be  eetabli&ed  only  through  a  procadiue 
oonsistani  with  S  51.161  of  this  chapter, 
and  with  at  least  30  days  allowed  for 
public  notice  and  opportunity  for 
comment 

(3)  Bmitsim  limitations  and 
conditions,  (i)  The  plan  ahall  provids 
that  a  plantwida  applicability  limit  ahall 
be  estuilished  faasad  on  either 

(A)  Plantwide  actual  «»niMi>wi«  (not  to 
exceed  currant  allowable  amisaians)  and 
a  reasonable  operating  margin  leas  than 
the  applicable  significant  etnisainns 
nte;ar 

(B)  Source-wide  limits  on  aimual 
emiaaions  established  in  a  pennit  issued 
within  the  immediately  preceding  5 
yesrs  under  regulations  approved 
pursuant  to  $51,165  of  this  part,  where 
the  source-wide  emissions  limits  were 
completely  o&et  and  relied  upon  in  an 
approved  state  attainment 
itemonstntion  plan. 

(ii)  The  plan  shall  provide  that  any 
plantwide  applicability  limit  emission 
limitations  shall  be  achievable  through 
application  of  production  ptixseaaes  or 
available  methods,  systems,  and 
techniques  induding,  but  not  limited  to, 
""'"'""«  control  equipment,  fuel 
deaning  or  treatment  fuel  combustion 
techniques,  substitution  of  less 
polluting  mateiiala.  or  limits  on 
production  that  repnaant  normal  source 
opentions. 

(iii)  The  plan  shall  provide  that 
spedfic  tenns  and  conditions  that 
assure  the  practical  enforceability  of 
plantwide  applicability  limit  emission 
limitations  shall  be  contained  in  a 
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fsdanUy  tofcnssibla  pomit  uppUaUe 

totlMHNlrCB. 

(iv)  The  plan  (ball  provld*  that  the 
miiiiainna  dmitatiaas  and  condiUans 
eetabaihad  far  a  plaUwide  appUcaUUty 
Umitihall  not  nUave  any  owner  or 
opantor  of  the  mpoaSdBty  to  comply 
folly  with  any  ap|riicab1a  cootrpi 
tecnntrfogy  faquiieinets. 

(4)  Phntwide'oppUcabUity  limit 
moitpcabdm.  "no  plan  AaUfunUfi 
that: 

0)  Notwithatandlng  poagrqih*  (bXZ) 
and  (b)(3)  of  this  tadiaa  (tht  dafhdttalas 
farma|ar  modificatian  and  net 
amlialnni  increaae).  any  pfayaical  or 
openUmal  diangB  conaikent  vrith 
pUntwide  applicibiUty  limit  tanns  and 
condition*  of  thii  sectiian  ahall  not 
constitute  a  major  modificaUcD  far  the 
poUulants  covned  by  the  plaatwida 
applic^nBty  limit*.  All  daoiaaan*  in 
emissioas  shall  have  appraximately  the 
same  qualitative  significance  for  public 
health  and  welfare  as  that  attributed  to 
the  inoeasa  from  the  particular  chan(|e; 

(il)  RaquinaMnts  eqwivaliant  to  those 
mntainad  in  paianaplis  (0  through  (r) 
of  this  sectioa  shall  apply  to  any 
plantwide  applicability  Umit  major 
modificatian  as  if  it  wan  a  majoc  - 
modification,  except  that  in  lian  of 
paia^aph  0K3)  of  this  aactioo.  a 
plantwide  appUcafaiUty  Umit  m^ 
modification  shall  ap{dy  boat  available 
contioi  tarhnolngy  for  eachnoUulant 
subject  to  lagulatioo  uhdsr  the  Act  if  an 
smisaiwis  incnose  above  the  plantwide 
apidicabUity  limit  would  occur;  and 

(iii)  The  best  available  cootral 
technology  requirament  applies  to  eadi 
emisninn*  unit  that  contributes  to  die 
emiasicos  increase  rixwe  the  plantwide 
appli(^>ility  Umit. 

(5)  Plantwide  appUcability  lia^ 
nevaluation. 

(i)  The  plan  ahall  provide  that  &e 
peimitting  authority  (hall  reevaluate  the 

Citwide  applicability  Umit  amisaion 
tations  pursuant  to: 

(A)  Pennil  renewal  and  public 
ncMification  procedures  under  parts  70 
or  71  of  this  chapter,  or 

(B)  Another  proceeding  with  public 
notice  and  opportunity  far  pubUc 
comment. 

(ii)  As  part  of  the  reevaluatian 
nquired  under  paragraph  (u)(S)(i)  of 
this  section,  the  pennitting  authority 
may  reduce  permitted  emission 
Umilations  or  otherwise  adjust  (but  not 
increase)  permitted  mnisainn  limitations 
toraflect: 

(A)  Air  quaUty  concenu  arisiiig  after 
the  approval  of  the  plantwide 
applicabiUty  limit; 

(B)  Changes  at  the  source;  or 

(C)  Other  appnipriaie  cmaidafations. 


(iii)  The  plan  shall  provide  that  the 
permitting  aut&dcity  diaH  artjutt  the 
source's  plantwide  appUcririUty  limit 
emiiainns  Umitations  to  reflect  new 
applioible  requirament*  a*  they  become 


PART  BZ-APmaHtM.  AND  ■ 
PROMUiaATIOMOF 


t.  The  authority  citation  for  part  52  is 
revised  to  read  as  faUows: 


:  42  U.&a  7«n-7«71q. 

2.  Seeliaa  52.21  is amendedby 
redesignating  the  paragraphs  as  follows: 


OM 


(bKi)<l)(4«»oi«»i 

(0. 

a)Kl)(V(a)iirauah 

(aa), 
(bKZ)W(a)trau^ 

(«. 
(b)(3)fl)  Wand  (*(.... 
(bKSKvJ)  (4  •nouir 

W. 
(b)Cl3XD«tBnd(« 
(bK13)<l)(4anl(e« 
(bKl4)«(4and(t4 
|bK14)<B)(4sn<t(fe» 
(bK16KI)(4anl(t4 
(iM4)<l)(4*n>«(^ 

<4. 
(iH4)<K/)(4»RIUSh 

(iM4)(v)(4lhraugti 

(IH4Xv<Q(4»iniug»< 

(04. 
(D(4)<v«)(4*voui^ 

(4. 
(iM4Mii<)(4tn)uah 

(e). 
(m)(l)(i)(4and(t»  ..- 
(fn><1)(y>  (4  iwjugh 

(4- 
(vKZKi<i)(4and((* 


(b)0)(i)(A)lhrauah 

(C). 
(bKlK«(A)ttnu^ 

(AA). 
«bM2)(H)(A)»»ougt< 

(K). 
(bKI»(i)(A)and(B). 
(bM3)(vi)(A)lhR)UBh 

(C? 
0)K13)(l)(*)and(8>. 
(b)(13)(l)(A)aKl(B). 
mum  (A)  ma  (B). 
(bM14)(^(A)and(^. 
(b)(i6)(l)(A)and(B). 
Cmm  (A)  »nu*> 

(C). 
(IX4Xiv){A)t>oug»i 

««. 
(iK4)(v)(A)««aus«i 

(Q. 
(iM4)(*ii)  (A)  tnugn 

(AA). 
(l)(4)(v«l)(A)imou8»i 

(D). 
0K4)(ix)(A)««ough 

(Q. 
(mM1)(i)(A)and(B). 
(mK1)(v)(A)«»ouBh 

(Q- 
(vKZ)«y)<A)and(B). 


3.  Section  52.21  is  smended  as 
follows: 

a.  Amending  newly  redesignated 
paragraph  (b)(2)(iii)(F)  by  adding  the 
words  "Standing  alone,"  at  the 
beginning  of  the  sentence  and  revising 
the  word  "An"  to  read  "an"; 

b.  Revising  newly  redesignated 
paragraph  (b)(2MUl)(H); 

c.  Adding  new  paragraphs  (bH2j(lii) 
(L)  through  (N):  Revising  newly 
redesignated  paragraph  (b)(3)(vi)(C): 

e.  Revising  paragraph  (b)(5): 

f.  Revising  paragraphs  (b)(19). 
(b)(21)(U),and(b)(22); 

K.  Adding  new  paranaph  (bX21)(vi); 

n.  Revising  paragraph  (b)(23); 

i.  Amending  paragraph  (b)(24)  by 
adding  the  words  "(or  the  Secretary's 
designee)"  after  the  word  "lands"  at  die 
end  of  the  aentsnca; 

j.  Revisiiig  paragraph  (b)(27); 


.  k.  Reviaing  paragraphs  (bK32) 
introductory  text  and  (bX32)(i); 

I.  Removing  paragraph  (bXSZXii)  and 
redesignating  peragn^  (b)(32)(tU)  and 
(iv)  as  new  paragraphs  (bXSlXiU  and 
(Hi): 

m.  Adding  harw  paragraphs  (bX39) 
through  (bX48): 

n.  Ameiuling  paragraph  (g)(1)  by 
lemoving  the  words  "Sttte 
impiamentatian"  tmdi  tha  the  last    - 

80IliflOO0! 

o.  Revising  poia^pb  (iXSXi): 

p.  Addfaig  newpar^rapb  0X14); 

q.  Adding  n4w  poiagiapha  (JXS)  aid 
(6): 

r.  Amending  partpaph(lc) 
introductory  text  by  adding  tha  word 
"ligntficanuy"  afto-  the  words  "would 
not  cause  or"; 

s.  Amending  paragraph  (m)(2)  by 
removing  the  word  "amident"  and 
•l^|^^lta  the  word*  ",  or  on  air  quaUty 
related  values  of  a  Federal  Class  I  area. 
Dad  sions  about  post-ooostniaion 
monitoring  for  air  quality  related  values 
in  Federal  Class  I  areas  shall  be  made  in 
consultation  with  the  Federal  Land 
Manager."  at  the  and  of  the  paragraph: 

t.  Revising  the  heading  and  rsmoving 
the  introductosy  text  of  pai^raph  (n); 

u.  Redeaignating  paragraph  (n)(2)  as 
paramaph  (nM3)  and  revising  it; 

v.  Rodeaignating  paragraph  (taXl)  as 
parapoph  (n)(2): 

w.  Weiililiin  newly  redesignated 
paragraph  (n)(2)  introductory  text  and 
newly  redesi^iated  paragraph  (n)(2)(iU) 
and  adding  new  paragraph  (nH2)(iv]; 

X.  Addb^  new  paragraphs  (n)(l), 
(n)(4)  and  (n)(5); 

y.  Amending  paragraph  (oXl)  by 
adding  the  woras  ",  except  that  for 
Federal  Class  i  and  II  areas  such 
analysis  may  be  excluded  only  by 
approval  of  the  Federal  Land  Muiager" 
to  the  end  of  the  second  senteiux; 

z.  Revising  the  heading  of  paragraph 
(P): 

aa.  Removing  paragraph  (p)(l); 

bb.  Redesignating  paiagnph  (pK2)  as 
paragraph  (pKl); 

cc.  Amending  newly  redesignated 
paragraph  (p)(l)  by  revising  tns  heading 
and  lemoving  the  words  "charged  with 
direct  responsibility  for  management  of 
such  lands"; 

dd.  Adding  new  paragraph  (p)(2); 

ee.  Revising  paragraphs  (p)(3)  arid 
(pX4); 

B.  Redesignating  paragraphs  (pXS) 
through  (p)(8)  as  paragraphs  (pX8) 
throu^  (pXll); 

gg.  Adding  new  paragraphs  (p)(5) 
through  (p){7); 

hh.  Amending  the  newly  redesignated 
fagraph  (pK9)  by  removing  the 
dMtian  ''(qX4)"  and  adding  in  its  place 
•1pX7)": 


Fadnal  Kagiiter  /  Vol.  61,  No.  'l42  /  Tuooday,  Jufy  23,  1996  /  Piopoaed  Rulaa 


3>I37 


U.  Amending  tbe  newly  redesignated 
paragraphs  (p)(9)  and  (pHlO)  by 
removing  the  citation  "(q)(7)"  and 
adding  in  its  place  "(p)(ll)": 

j).  Amending  the  newly  radesignsted 
paragraph  (p)(ll)  by  removing  the 
citation  "(q)  (S)  or  (6)"  and  addingin  its 
place  "(pX9)  or  (pXlO)"; 

kk.  Revising  paragraph  (q); 

U.  Amending  paragraph  (t)  by 
removing  the  words  "State 
implamentation"  in  the  phrase 
"applicable  State  implementation  plan"; 

mm.  Revising  tbe  heading  of 
paragraph  (v); 

nn.  Revising  paragraphs  (v)(l)  and 
(vX2)  introductory  text; 

oa  Amending  paragraph  (v)(2)(u)  by 
removing  the  die  "(J)(2]"  and  adding  in 
its  place  "(I)",  removing  the  words  "4 
years'"  and  adding  in  its  place  "2  yean", 
and  removing  the  words  "7  years"  and 
adding  in  its  place  "5  years"; 

pp.  Amending  paragraphs  (vX2)(iii) 
and  (v)(3)  introductory  text  by  removing 
the  words  "innovative  control 
technology"  and  adding  in  its  place 
"undemonstrated  technology  or 
appUcation"; 

qq.  Revising  paragraph  (v)(4); 

tr.  Adding  new  paragraphs  (v)(S) 
through  (v)(9): 

ss.  Adding  new  paragraph  (x). 

|8U1    Prevention  o<  stgnMleant 
dstorteiMlon  ol  air  quoMy. 


(b)  •  •  • 

(2)-*  •  * 

(Ui)  •  •  * 

(H)  The  additimi,  replacement,  or  use 
of  a  poUution  control  project  at  an 
existing  emissions  unit  unless  the 
pollution  control  project  would  result  in 
a  significant  net  increase  in 
rapteaentative  actual  annual  emissions 
of  any  poUutant  regulated  under  this 
section  and  the  Administrator 
determines  that  this  iiuaease  would 
cause  or  contribute  to  a  violation  of  any 
national  ambient  air  quality  standard  or 
any  maximum  allowable  increase  over 
the  baseline  concentration  or  wiU  have 
an  adverse  impact  on  any  air  quaUty 
related  value  at  any  Class  1  area.  For  the 
purpose  of  this  paragraph,  in  Ueu  of  the 
source's  npresentative  actual  annual 
emissions,  the  emissions  levels  used  for 
that  source  in  the  most  recant  air  quoUty 
impact  analyaia  in  the  aioa  conducted 
for  the  purpoae  of  title  I  of  the  Act,  if 
any,  may  be  used. 
*       *       •       •       « 

(L)  Any  activity  undertaken  at  an 
existing  emiaaions  unit  for  which  a 
federally  enforceable  emissions  limit 
has  been  estabUahed,  provided  that: 

(1)  The  activity  or  project  wiU  not 
increase  the  "^i^v<niiim  «iTT4tt«inn«  rate. 


in  pounds  or  kilograms  per  hour,  atmva 
the  TT)infipiiiin  emissions  rate  achievable 
by  the  imiiMinTK  unit  at  any  time  during 
the  ISO  consecutive  days  which  precede 
the  date  of  the  activity  or  project  and  the 
emissions  increese  is  determined  by: 

(i)  Material  balances,  continuous 
emiHsinnit  monitoring  data,  or  manual 
emissions  tests  using  the  Q'A-approved 
procedures,  where  available,  and 
conducted  under  such  conditions  as  the 
pennitting  authority  will  spediy  to  the 
owner  or  operator  based  on 
representative  performance  of  the 
einiiwions  units  affected  by  the  activity 
or  project,  including  at  least  three  vaUd 
test  runs  conducted  before,  and  at  least 
three  vaUd  test  runs  conducted  after,  the 
activity  or  project  with  aU  operating 
parameten  which  may  affect  emissions 
held  constant  to  the  maximum  feasible 
degree  for.  all  such  test  runs;  or 

(//)  Emission  factore  as  specified  in 
the  latest  issue  of  "Compilation  of  Air 
PoUutant  Emission  Factora,"  EPA 
PubUcation  No.  AP-42,  or  other 
emission  factors  determined  by  the 
pennitting  authority  to  be  superior  to 
AP— 42  emissions  {actors,  in  such  cases 
where  use  of  emission  facton 
demonstrates  that  the  emissions  level 
resulting  from  the  activity  or  project 
wlU  clearly  not  increase  emissions; 

{2)  The  federaUy  enforceable 
emissions  Umit  at  the  time  of  the  change 
is  comparable  to  the  emission  limit  that, 
considering  the  air  quality  designation 
of  the  area  where  the  source  is  located, 
would  result  from  a  current  review  in 
accordance  with  either  paragraph  (j)  of 
this  section  or  regulations  approved 
purauant  to  $S1.165(a)(2]  or  $S1.166()) 
of  this  chapter,  for  emissions  units  of 
the  same  class  or  souixx  category.  The 
Administrator  may  presume  thst  a 
source  satisfies  this  paragraph 
(b)(2)(iu)(L)(2)  if: 

(j)  The  activity  would  occur  no  later 
than  120  consecutive  months  from  the 
date  of  issuance  of  the  permit  issued 
under  either  this  section  or  regulations 
approved  punuant  to  §  51.165  or 
§  51 .166  of  this  chapter,  that  estabUshed 
the  currently  applicable  emissions  limit 
for  the  emissions  unit; 

Uit  The  activity  would  occur  no  later 
than  120  consecutive  months  friun  the 
date  of  issuance  of  the  permit  issued 
under  regulations  approved  pursuant  to 
$$51,160  through  51.164  of  this 
diapter,  that  estabUshed  the  currently 
appUcable  emissions  limit  for  the 
emissions  unit,  provided  the  permit  was 
issued  under  regulations  that  were 
determined  by  ^e  Administrator  to 
provide  for  permits  that  contain 
emissions  Umitations  that  satisfy 
paragraph  (bl(2HiU)(L,H')  of  this  section; 


lliil  The  activity  would  occur  no  later 
than  60  ooiuecuQve  months  bom  the 
date  on  which  the  applicable  permitting 
authority  made  a  detarmlniti«wi,  with 
pubUc  notice  aiul  opportunity  for  public 
comment  consistent  with  S  51.161  of 
this  chapter,  that  the  emiasiona  Umit 
satiafied  paragraph  (bM2Xiii)(U(?)  of 
thisaectioiL 

(3)  The  activity  would  not  raquiia  a 
revidon  to,  or  cause  a  violation  of,  any 
iedaraUy  enforceable  Umil  or  condition 
in  a  permit  issued  under  either  this 
section  or  regulations  approved 
pursuant  to  $S  51.160  thnnigh  51.166  of 
this  chapter; 

(4)  The  activity  or  project  does  not 
indude  the  replacement  or 
reconstruction  of  an  amissions  unit;  and 

(M)  Any  activity  undertaken  at  an 
existing  major  statioiury  source, 
provided : 

(1)  The  activity  would  not  require  a 
revision  to,  or  cause  a  violation  of,  any 
federally  enforceable  limit  or  condition 
in  a  permit  issued  under  either  this 
section  or  regulations  apprtnred 
pursuant  to  §§  51.160  through  51.166  of 
this  chapter;  and 

(2)  The  entire  major  statiooary  source 
was  permitted,  and  received  the 
currently  appUcable  emissions  limits  for 
aU  emissions  units,  at  the  source  issued 
in  accordance  with  either  this  section  or 
regulations  approved  pursuant  to 
$$51,165  through  51.166  of  this  chapter 
no  more  than  120  consecutive  months 
prior  to  the  proposed  activity. 

(N)  A  change  to  ozone-depleting 
substances  with  lower  ozone-depleling 
potential  under  the  provisions  of 
sections  601  and  602  of  the  Act, 
induding  changes  to  ozoneKlepleting 
substances  emitting  equipment  needed 
to  accommodate  the  change,  as  long  as 
the  productive  capadty  of  the 
equipment  is  not  increased. 

•  •        •        •        • 

(3)  •  •  * 
(vi)  •  •  * 

(O  It  has  approximately  the  same 
quaUtotive  significance  for  pubUc  health 
and  welfare  as  that  attributed  to  the 
increase  from  the  particular  change  sudi 
that,  at  a  minimiiTn,  the  decrease  is 
sufficient  to  prevent  the  proposed 
increase  iioni  causing  or  contributing  to 
a  violation  of  any  national  ambient  air 
quaUty  standard  or  any  appUcable 
maximum  aUowable  increase  over 
baseline  concentrations  or  having  an 
adverse  iin|iect  on  air  quaUty  related 
values  in  Uoss  I  areas. 

•  •■'*• 

'  (5)  (i)  Stationary  source  means  any 
building,  structure,  fadUty,  installatiob, 
or  stationary  internal  combustion  engine 
which  emits  or  which  may  emit  any  air 
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poUuUnt  «ub|act  to  ragulatioa  under  tha 
AcL 

(il)  A  iWlmuify  touice  does  not 
include  emiaeicoe  raeulting  dlractly 
{ram  an  internal  combiiatian  engine 
used  for  tianspoctatiaa  puipoees,  or 
from  a  noDtaad  engine  or  nonroad 
vehicle. 


(19)  Undemomtititad  taclmohgyor 
appBcaUon  means  any  system,  process, 
material,  or  tieatment  tecfandogy 
(including  pollution  pretentloa)  that 
has  not  been  demonstrated  in  practice, 
bat  would  have  a  subetantial  HkeUhood 
to  operate  effectively  and  schlvrs: 

(i)  A  greater  continuous  reduction  of 
air  pollutant  emissions  than  any 
deimmstrated  syssam;  or 

(ii)  A  comparable  amlssioae  reduction 
at  lower  cost,  or  with  lower  energy 
input,  or  with  less  environmental 
impact 

•  •       *       •       • 

(«)*•• 

(li)  Actual  emissions  shall  be 
calculated  using  the  unit's  actual 
operating  hours,  production  rates,  and 
types  of  materials  processed,  stored,  or 
combusted  during  any  12  consecutive 
months  during  the  120  consecutive 
months  that  precede  tha  commencement 
of  construction  of  s  proposed  physical 
or  operational  dianoe  at  the  Source,  and 
any  current,  federally  enibroeeble 
limitation  on  emissions,  ss  required  by 
tha  Act,  including  but  not  limited  to, 
best  available  control  technology,  lowest 
achievable  emisaion  nte  (as  defined  at 
S51.ies<aMl)(xiii)  of  this  chapter), 
teasooably  avsilAble  control  technology, 
or  emissions  standsrds  for  hazardous  sir 
pollutants  under  section  112  of  the  Act 

•  *  *  k  • 

(vi)  In  Usu  of  patagra[dis  (b)(2lXiv) 
and  (v)  of  this  section,  actual  emissions 
of  the  unit  follotvlng  a  physical  or 
oparatianal  change  shell  equal  the 
representative  actual  annual  emissions 
of  the  unit,  provided  the  source  owner 
or  opentor  ""'"*«*"«  end  submits  to  the 
Administrator,  on  an  snnual  bssis  for  a 
period  of  5  years  from  (he  date  the  imit 
resumes  regular  operation,  information 
demonstisting  that  the  physical  or 


operatianal  change  did  not  result  in  an 
emissions  increase.  A  longer  period,  not 
to  exceed  10  ysers,  may  be  required  by 
the  Administrstor  if  the  Administrator 
detatminea  such  a  period  to  be  more 
representative  of  normal  source  post- 
change  operations. 

(22)  Complete  means,  in  refetvnce  to 
an  application  for  s  permit  required 
under  this  section,  that  the 
Administrator  has  deemed  the 
appUcation  to  contain  the  information 
neoeasary  (in  accordance  with  the 
criteria  contained  in  paragraph  (n)  of 
this  section)  to  begin  formal  revlew^of 
the  applicatioiL  Determining  an 
appUotirai  complete  for  the  purpose  of 
beginning  formal  review  does  not 
piaclude  the  Administrator  &om 
requiring  additional  information  as  may 
be  needed  to  determine  whether  the 
applicant  satisfies  all  requiisments  of 
this  section. 

(23)  Sigpipcaiit  means: 

(i)  In  reference  to  a  net  emissions 
increase  or  the  potential  of  a  source  to 
emit  any  of  the  following  pollutants,  a 
rate  of  emissions  that  would  equal  or 
exceed  any  of  the  following  rates: 
POLLUTANT  AND  EMISSICM4S  RATE 
Carbon  mnoniride:  100  toes  par  yesr    r^ 
Nitrogen  aiddas:  40  tons  par  year 
SulAir  dioxida:  40  tons  per  yesr 
Osne:  40  tons  per  ysar  of  volatile  ocgankc 

compounds 
Psxticulst*  matter  25  toni  par  year  of 
particuiate  matter  emitstons;  IS  tons  par 
yeer  of  PM-10  emiaaioos 
Laad:  O.S  tons  per  year 
Fluorides:  3  tons  per  year 
Sulfuric  acid  mlit:  7  tons  per  year 
HydragBD  sulfide:  10  tons  p«r  yev 
Totai  rsducad  sulfur  (lacludiDg  hydrogen 

sulfide):  10  Ions  per  year 
Reduced  sidAir  compoundi  (including 

hydrogsn  sulfide):  10  tons  per  year 
Municipal  waste  comhiiitor  otgenica 
(maasurad  as  total  tstnthiough  acta- 
dtlofinatad  difaenso-p-dioxina  and 
dibensofozaos):  3.2x10-*  magagrsms  per 
year  [3.5  x  10-*  tons  per  year) 
Municipal  waste  combustor  metals 
(measured  as  pelticulate  matter):  14 
magagisms  per  year  (IS  tons  per  yeer) 
Mtmlcipal  wests  combustor  add  gaaea 
(measured  ss  sutfar  dioxide  end  hydrogen 
chloilde):  36  magaffsiiia  per  yeer  (40  tons 
per  year) 


Oaone-depletlsg  substanosa  (ODS):  100  Ions 
peryear. 

(ii)  In  reference  to  a  net  emiaaions 
increase  or  the  potential  of  a  source  to 
emit  a  pollutant  subject  to  regulabon 
tmder  the  Act  that  paragraph  (b)(23)(i) 
of  this  section  does  not  list,  any 
emissions  rate.  However,  for  purposes  of 
the  applicability  of  this  section,  the 
hazardous  air  pollutants  listed  under 
section  112(b)(1)  of  the  Act,  including 
the  hazardous  air  pollutants  that  may  be 
added  to  the  list,  are  not  considered 
subject  to  tegulstion  under  the  Act 

(iii)  Notwithstanding  paragraph 
(b)(23)(i)  of  this  section,  any  emissions 
rate  or  any  net  emissions  increase 
asaodated  with  a  major  stationary 
source  or  major  modification,  whidi 
would  construct  within  10  kilometers  of 
s  Class  1  ares,  and  have  en  impact  on 
such  area  equal  to  or  greater  than  1 
micragram  per  cuUc  meter  (24-hour 
average). 

(iv)  In  reference  to  the  predicted 
ambient  impact  that  the  emissions  bom 
a  propoaed  major  source  or  major 
nuxlincaUon  vdll  have  for  purposes  of 
determining  compliance  with  the 
national  ambient  air  quality  standards, 
concentrations  which  exceed  any  of  the 
following: 
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(v)  In  reference  to  the  predicted 
ambient  impact  that  emissions  from  a 
proposed  major  source  or  major 
modification  will  have  for  purposes  3l 
determining  compliance  with  the 
maximum  allowable  increases  in 
pollutant  coocantrationB  contained  in 
paragraph  (c)  of  this  section, 
concentrations  which  exceed  any  of  the 
following: 
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(27)  Indian  Retervation  means  all 
land  vdthin  the  limits  of  any  Indian 
Raaarvatian  under  the  juiisdictian  of  the 
United  States  Govemment, 
notwlthitiiiiiing  the  issiianre  of  any 
potent,  and  inrhidlng  li^ta-of-way 
running  throu^  the  leaervotloo. 


(32)  PoUuUon  contnW  pn^ect 
(i)  Any  activity  or  pco$BCt  undertaken 
it  an  existiiig  emisoiana  imit  which,  as 
its  primary  purpose,  reduces  emisainns 
of  air  pollutants  from  such  unit  Such 
activities  or  projects  do  not  include  the 
replacement  of  an  existing  emissions 
unit  with  s  newer  or  difierant  imit.  or 
the  reconstructiou  of  an  existing 
amiMton.  unit,  aiwl  aTB  ttiiulad  to  any 
of  the  following: 

(A)  The  installatian  of  conventioaal  or 
advanced  Que  gas  desulfurization,  or 
soibent  injection  for  SO,: 

(B)  Elactroetatic  ptedpitaton, 
baghouses,  high  emdeiicy  multiclones, 
or  scrubbers  for  particulate  matter  or 
other  pollutants; 

(C)  Flue  gas  redrctilation,  low-NOx 
buriMts,  selsctive  non-catalytic 
reducUoD  or  selective  catalytic 
reduction  bvNOx: 

(D)  Regeneiative  thsnnal  oxidizers, 
catalytic  oxidizers,  condensers,  thermal 
inciiiaratass.  flarae.  or  carbon  abaorfaers 
for  volatile  organic  oHnpounds  or 
hazardous  air  pollutants; 

(E)  Activitlee  or  projecu  undertaken 
to  aooanmuxUte  switching  to  an 
inhecmtly  less  polluting  fuel,  iixduding 
but  no*  Umiled  to,  natutml  gaa  or  coal 
tebumiag.  or  tha  cofiring  <rf  natural  gas 
and  other  inherently  less  polluting 
friels,  for  the  purpoM  of  controUl^ 
emissions,  and  including  sny  sctivity 
that  is  necessary  to  accommodate 
switching  to  on  inherently  less  polluting 
fuel: 

(F)  Pollution  prevention  projects 
which  the  AdmLoistrator  has 
determined  through  a  process  consistent 
widi  §  S1.161  of  this  daptar  to  be 
environmentally  beneficial.  Pollution 
prevention  projects  that  may  result  in  an 
unacceptable  increased  risk  from  the 
relesse  of  hazardous  pollutants  are  not 
environmentally  beneficial;  and 

(G)  Installaticm  of  a  technology,  for 
puipoees  set  forth  in  paragrnih  (b)(32) 
of  this  section,  which  is  not  Usted  in 
paragraphs  (b)l32)(i)  (A)  through  (E)  of 
tills  section  but  meets  the  following: 

(1)  lu  eOsctiveness  in  reducing 
emissions  has  been  demonstrated  in 
practice;  end 

(2)  It  is  determined  by  the 
Administrator  to  be  environmentally 
beneSdal. 


(39)  Federal  Clasa  I  ana  means  any 
Federal  lands  within  the  United  States 
either  designated  as  Class  I  pursuant  to 
section  162(a)  of  the  Act  (and  wfaidi 
may  not  be  isdesignated)  or 
redesignatad  as  flsas  I  mimiant  to 
either  paragraph  (g)  of  uds  sectian  or 

S  51.166(g)  of  this  chntsr. 

(40)  Federal  ofpdafmma  the  Federal 
official  charged  with  direct 
responsibility  formenagsment  of  any 
lands  within  a  Federal  C3ass  I  area. 

(41)  Air  quality  niated  value  means, 
for  purposes  of  this  section,  viaibility  or 
a  acenlc,  cultural,  physical,  biological, 
ecological,  or  recreotianal  resource  that 
may  be  afiscted  by  a  change  In  air 
quality,  as  defined  by  the  Federal  Land 
Meikager  for  Federal  lands  and  as 
defined  by  the  applicable  State  or 
Indian  Governing  Body  for  nonfederal 
lands. 

(42)  Advene  impact  on  air  quality 
related  vnfues  means,  for  purposes  of 
this  section,  a  deleterious  eflect  on  any 
air  quality  related  value  identified  by  a 
Federal  Land  Manager,  resulting  from 
emissiaiu  bom  a  proposed  major  source 
or  major  modification,  that  interfines 
with  the  management,  protection, 
preservation,  or  enjoyment  of  such  sir 
quality  related  values  of  a  Federal  Class 
I  area.  This  determinstion  shall  be  made 
on  a  case-by-case  basis  taking  into 
aoxmnt  existing  air  quality  conditions. 

(43)  Demonstrated  in  practice  means, 
for  the  purposes  of  this  section,  any 
control  technology  that  has  been — 

(i)  Listed  in  or  required  by  sny  of  the 
following: 

(A)  The  EPA's  RACT/BACT/LAER 
Clearinghouse; 

(B)  A  major  source  construction 
pwmit  issued  pursuant  to  either  port  C 
orDofUtleloftheAct; 

(C)  An  emissions  limitation  contained 
in  a  federally-approved  plan,  excluding 
any  emissioiu  limitations  establidied  by 
permits  issued  pursuant  to  programs  for 
non-major  sources; 

(D)  A  permit  or  standard  under  either 
section  lllorll2ofthe  Act;  end 

(E)  The£PA's  Altsmahve  Control 
Techniques  doctmients  and  Control 
Techniques  Guideliner,  or 

(ii)  Notwithstanding  paragraph 
(bH43)(i)  of  this  section,  installed  and 
operating  on  on  emissions  imit  (or  units) 
which: 

(A)  Has  operated  at  a  minimum  of  50 
pncant  of  dsrign  capacity  for  6  months; 
and 

(B)  The  pollution  control  efficiency 
performance  has  been  verified  with 
either 

(1)  A  performance  test;  or 

(2)  Performance  dsu  collected  at  tlie 
m«Timinii  design  capacity  of  the 
emissions  unit  (or  units)  being 


controlled,  or  00  psrcent  or  more  of  the 
control  technology's  dest^ed 
qwcifications. 

(44)  Pollution  pravantton  maens  any 
activity  that  thrcwgb  proceaa  changes, 
product  refbrmulatlan  or  rsdeaign.  or 
substitution  of  less  polluting  raw 
materials,  eliminates  or  nduces  the 
niease  of  air  pollutants  (i«irlnd<Tig 
fugitive  «"'««'"■'«)  and  other  pnlhitgnls 
to  the  environment  prior  to  recycling, 
treatment,  or  disposal;  It  does  not  mean 
recycling  (other  than  cntain  "in-process 
tecycUng"  practices),  energy  recovery, 
treetmsDt  or  disposal. 

(45)  Phntwide  appliaJality  Umit 
means  a  plontwide  federally  enforceable 
«mt««inn«  limitation  established  for  a 
stationary  source  such  that  any 
subsequent  physical  or  operatianal 
change  resulting  in  plsntwide  emissions 
that  nsnain  less  thsn  the  limit  ere 
excluded  from  preconstruction  review 
under  this  sectioo. 

(46)  Plontwide  applicaldltty  limit 
major  modification  meetu. 
notwithstanding  the  requirements  of 
paragraph  (b)(2)  of  this  section,  any 
inoease  in  the  raoissions  rate.  In  tons 
per  yeer,  over  the  plsntwide 
applicability  limit  Any  emissioiu 
incraese  of  volatile  organic  compounds 
shall  be  considered  an  increase  for. 

(47)(i]  Nonroad  engine  means,  except 
ss  discussed  in  paragraph  (bX46)(ii)  of 
this  aaction,  any  iiitenaal  condmstion 
engine: 

(f^  In  or  on  a  piece  of  equipment  that 
is  self-propelled  or  that  serves  a  dual 
puipoae  by  both  propelling  itself  and 
performing  another  function  (such  es 
garden  tractors,  off-hi^way  mobile 
cranes  and  bulldozers); 

(B)  In  or  on  a  piece  of  equipment  that 
is  intended  to  be  propelled  while 
performing  its  fiinctioo  (such  as 
lewnmowers  and  string  trimmen);  or 

(C)  That,  by  Itself  or  in  or  on  a  piece 
of  equipment  is  portable  or 
tronspoitable,  meaning  designed  to  be 
and  capable  of  being  carried  or  moved 
from  one  location  to  another.  Indicia  of 
transportability  include,  but  are  not 
Umiled  to,  wheels,  skids,  carrying 
handles,  dolly,  trailer,  or  platform. 

(ii)  An  internal  combustion  engine  is 
not  a  nonroad  engine  if: 

(A)  The  engine  is  used  to  propel  a 
motor  vehicle  or  a  vehicle  used  solely 
for  competition,  or  is  subject  to 
standards  promulgated  under  section 
202  of  the  Act; 

(B)  Tlie  engine  is  regulated  by  a 
Federal  new  source  perfommnce 
standard  promulgated  under  secdtm  111 
of  the  Actor 

(C)  The  engine  otherwise  indudad  in 
paragraph  (b)(47)(i)  of  this  section 
lemoiiu  or  tvill  remain  at  a  locatiao  Jbr 
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mofe  than  12  ocnaacstive  mootlii.  or  • 
flhoztBT  period  of  time  wot  in  *"g^^» 
located  at  a  leaaonal  iource.  A  location 
it  any  dngle  litB  at  ■  building,  stTuctura, 
bdhty,  or  iAatallaUon.  Any  engine  (or 
aagbMs)  tliat  replaces  an  engine  at  a  ' 
locatloo  and  that  is  intended  to  perfoim 
the  nme  or  limilar  fimctloQ  ai  me 
engins  replaced  will  be  locloded  in 
caicalating  the  cozuacutive  time  period. 
An  engfne  located  at  a  leaional  louice 
is  m  engine  that  nmains  at  a  iaaaonal 
soutos  during  the  ftall  annual  mMraUng 
period  of  the  leeinnal  source.  For 
purposes  ofthis  paia^ph  (bH47]0i)(C), 
a  aaes«inal  aouroe  Is  a  stationary  toorce 
that  lamains  in  a  single  location  on  a 
permanent  beais  (i.e.,  at  least  2  years) 
and  that  upeiatea  at  that  single  looation 
apptoodmately  three  months  (or  mors) 
each  year.  This  pai^qili  (bX47)aiXC) 
does  not  apply  to  an  angbie  after  die 
engbie  is  removed  from  the  loeatiap. 

(48)  AfoniDod  veftj'de  meena  a  vehicle 
that  is  powered  by  a  nonroad  angiDe 
sod  that  is  not  a  motor  vehicle  or  a 
vehicle  used  solely  for  competition. 

(49)  Statioimry  inlmnal  comhtutiott 


(i)  Any  iatsfnal  combustion  engiBe 
that  is  regulated  by  a  Fadanl  new 
aouioepeilmmanoe  standard  • 

pmnnilgatad  under  aactton  111  of  the 
Actor 

(ii)  Any  internal  combustion  migine   - 
that  is  none  of  the  fallowing:  a  nnnmrn^ 
engine,  an  engine  used  to  propel  a 
motor  vehicle  or  a  vehicle  ueed  solely 
forcompetitioa,  or  an  engine  sub^sct  to 
standards  promulgated  under  sectioo 
202  of  the  Act 

•  •  •  «  • 

(i)*  *  • 

(•)••• 

(i)  Tlie  emisaion  Inneasu  of  the 
pollutant  bom  a  new  statiimary  source 
or  the  net  emissions  incieese  of  the 
poUulant  from  a  modification  vrould 
cause,  in  any  araa,  air  quality  'riparts 
leas  than  the  following  amounts: 

(A)  Caibon  mopo^dds:  575 
micrograms  per  cubic  meter.  B-hour 
average; 

(B)  Nitrogen  dioxide:  14  micrograma 
per  cubic  meter,  annual  avenge; 

(C)  Sulfur  dioxide:  13  micrt)grams  per 
cubic  meter,  24-hour  average; 

(E)  Particulate  matter  10  ndcrognms 
per  cubic  meter  PM-10, 24-haur 
average: 

(F)  Leed:  0.1  microgjams  per  cobic 
meter,  3-manth  averege; 


>  No  da  nAiiaiif  air  quality  l«v«liapravldad  far 
oaooa.  Howt.  any  nal  InriMaa  of  lOOIapa  par 

yaar  or  man  ol  VtX  tubfaci  10  PSD  would  ba 
laqalml  id  |iaifcaili  ao  ambiaat  impact  anaiyti*. 
iadxiiai  Ik*  ptfaarlai  of  1111111001  air  quality  data. 


(G)  Fluorides:  0.25  micrograms  per 
cubic  meter,  24-hour  avsnge;    - 

(H)  Hydrogen  sulfide:  0.2  liicrogmns 
per  cubic  meter,  1-hour  svetage; 

(I)  Total  reduced  Bulfiir:  10 
midogtams  per  cubic  meter)  l-hour 
sveiage: 

(J)  Reduced  sulfkir  compounds:  10 
micragiBms  per  cubic  meter,  1-bonr 
average;  or 

(14)  Tbs  raquiiements  of  this  section 
do  not  ^iply  to  any  stationaty  aource 
with  t^pect  to  eedi  haardous  air 
pollutant  lialed  pursuant  to  section  112 
of  the  Act,  aa  well  as  all  pollutants  that 
may  be  added  to  such  list  under  the 
proviaiooa  of  section  112(bK2j  of  the 
Act  However,  the  applicabb  provisions 
of  this  sactlan  shall  apply  to  any 
poUulaut  listed  pursuant  to  sections 
1 12(b)(1)  or  (bX2)  of  the  Act  that  U 
deleted  bom  such  list  under  (he 
provisicns  of  sectioB  112040)  of  the 
Act  Any  haaardous  air  poUutaats  liated 
In  aection  112  of  the  Act  which  ere. 
laguleled  ea  oonatitumits  or  precursors 
of  a  mose  geBenl  pollutant  listed  under 
section  loa  of  the  Act  an  still  sufated 
to  the  pioviatans  of  this  section, 
notwithstanding  aectioa  112(b)tiB)  of  the 
Act 

(J)*  *  • 

(5Ki)  In  datenalnii^  best  available 

(A)  The  ifpllcant  ahall  identify  and 
evaluate  all  available  and  technically 
ieasible  control  tschnolo£r  ahainatives 
that  have  been  demonstrated  in  practice 
pursuant  to  paragt^h  (bX43Xi)  of  this 
section  prior  to  dbe  dale  on  which  the 
peimit  appUoatiaB  is  ooeu>lete  and 
pursuant  «o  paragraph  (b)<43MU)  of  thia 
section  M  deys  prior  to  the  date  on 
which  the  parailt  applicatiaa  ia 
complete: 

(B)  All  cooliol  technology  alternatives 
identified  pursoant  to  pamgnpb 
(iX5XiXA)  of  this  section  afaaU  be  renJwd 
end  evaliMted  in  descending  order  of 
control  eSactiveness.  The  alternative 
providing  the  maytmiini  degree  of 
emissions  raductian  shall  be  eelabliahad 
as  best  available  control  technology 
unleea  it  is  damoostiated  to  the 
sstiahction  of  the  Administrator  that, 
based  upon  technical  coosideratioDS,  cr 
energy,  environmental,  and  economic 
impects  and  other  oosts,  the  ma-rimiim 
degree  of  emissions  reduction  is  not 
achievable  in  that  case.  If  the  applicant 
identifies  the  technology  providing  die 
maximum  degree  of  emissions  reduction 
ss  the  beet  available  control  technology, 
than  the  Administrator  may  waive  the 
requirement  to  analyze  or  evaluate  baa 
eSective  control  tedmologies. 
Otherwise,  the  next  most  stringent    ' 


control  technology  shall  then  be 
evaluated  in  the  siine  manner. 
Documentatian  supporting  the 
demonstietian  shall  be  Included  In  the 
public  record  puisuant  to  paragraph 
|qX2)  of  this  section. 

(11)  The  control  technology 
alternatives  considered  in  paiagnph 
(J)(S)(i]  of  this  section  shall  be  baaed 
upon  control  technologies  and  methods 
for  the  same  and  similar  source 
categories,  i.e.,  those  categories 
including  sources  that  have  similar 
emissions  streem  disfacteriatica. 

(ill)  On  or  after  the  date  that  an 
application  is  complete  puisuant  to 
paiagnph  (o)  of  this  section,  the  peimit 
applicant  will  not  be  rsquired  to 
conaider  contnd  tadmoUigy  attamatives 
identified  through  public  comments  that 
are  in  additioa  to  thaae  altamativas 
required  under  paiagt^  QXSXiXA)  of 
this  section,  unksas  the  Adadi^stratof 
detenninae  that,  based  on  infannatiaD 
provided  punaant  to  pataipaph  (qX2)  of 
thia  aaction,  the  aMenativea  Wamnt 
hiither  consideration  by  d«  aralicaot. 

(iv)  After  Aa  dMe  oa  wUck  tte  public 
cowment  period  ia  cleaed  ftv  a  paraiit 
iaauad  punoaot  to  this  aectlen.  the 
appUcuit  for  such  psnnit  will  boC  be 
reMired  to  conaider  oiyteantrol 
taAaalofj  that  has  not  been  identified 
either  prior  to  or  during  the  public 
ooomeot  Mriod. 

(•)  For  deteiminatlons  of  best 
available  control  technology  required 
under  this  section,  the  Administrator 
shall  include  the  control  technology 
infdtmatioB  in  the  EPA's  KACT/BACT/ 
LABK  faeeringhouee  within  60  days 
after  peimit  approval. 

*  a  a  a  a 

(n)  CinnpiBts  appUcatUm  crittrla. . 

(l)(i)  The  Administrator  shsU 
detetmine  that  a  peimit  appUcafion  is 
complete  or  deficient  based  on  the 
consideration  of  detenninstions, 
analyses  and  other  information 
contained  in  the  application,  and 
adequacy  thereof,  as  specified  in 
pamgrephs  (nX2)  dirough  (nXS)  of  this 
section. 

(Q)  The  Administntor  shall  notily 
each  applicant.  In  accordance  with 
procedures  set  forth  in  S  124.3(c)  of  this 
chapter,  ss  to  either  the  completeness  of 
the  application  or  any  deficiency  in  the 
application  or  infonnation  submitted.  In 
the  event  of  such  s  deBciency,  the  dste 
of  receipt  of  the  complete  application 
ahall  be  the  date  on  which  me 
Administntor  received  all  required 
informaticm. 

(2)  Infonnatian  neceaaaiy  to 
deteitmine  a  peimtt  applicatian 
ooDiriete  ahall  Indude: 


(ill)  (A)  A  detailed  descriptiofi  of  the 
system  of  continuous  emissions 
reduction  which  the  applicant  has 
submitted  in  a  permit  application  for  a 
source  or  modification,  to  quaUfy  either 
as  best  svailable  control  tedmology,  or 
for  an  undemonstnted  tedmology 
waiver  in  accordance  with  paragnph  (a) 
of  this  section;  and 

(B)  All  infonnation  used  or  consulted 
by  the  apphoant  in  racOmmending  a 
system  of  contintious  emissions 
reduction  as  either  the  best  available 
control  technology  or  an  approvable 
undemonstnted  technology. 

(iv)  Infonnation  and  data  used  to 
pofbrm  all  required  analyBes  or 
detenninations  under  paiagnphs  (o), 
(p).  (r).  (v)  and  (x)  of  this  section,  as 
appUcabls. 

(3)  Upon  request  of  the  Administntor, 
the  owner  or  opentor  shall  provide  any 
infbimatian  and  data  used  to  perfann  sll 
required  analyaea  or  deteiminatlons 
under  paragraphs  (k),  (1)  and  (m)  at  this 
aection. 

(4)  An  application  dull  not  be 
coosidned  complete  onlaaa  the  peimit 
applicatian  has  boan  registered  on  die 
applicable  EPA  electronic  bulletin 
boeid.  To  register,  at  a  minimum,  the 
following  must  be  provided: 

(i)  Name  and  type  of  souics: 

(11)  Nature  of  piopoeed  pn^act,  i.&. 
new  bdlity  or  modHlcation; 

(iii)  Piopoeed  locatian  of  the  source  in 
State/county  (including  Universal 
Transverse  Meicator  coordinates)  and 
the  distance  between  the  louioe  snd 
each  Class  I  arse  nvithin  250  kilometers; 

(iv)  Anticipated  allowable  emissions, 
or  inrsease  in  emissions  rete,  for  each 
afbcted  air  pollutant  ngulatad  under 
the  Act; 

(v)  Source  contact  mailing  address 
and  telephone  number,  and 

(vi)  The  agency  responsible  for 
issuing  the  permit 

(5)  Prior  to  making  a  completeness  , 
determination,  the  Administrator  shall 
provide  for  any  Federal  Land  Mansger 
review  and  coordination  required  under 
paragraph  (p)(5)  of  this  section. 

»        t        *        *        • 

(p)  Sources  potentially  impacting 
Federal  Oaas  I  anas. 

(1)  Protection  of  air  quality  related 
values.'  •  • 

(2)  General  rsquirements. 

(1)  Notification  of  potential  impacts 
on  a  Federal  Class  I  area  and 
requirement  for  impact  assessment 

(A)  Where  the  Federal  Official, 
Fedoal  huA  Manager,  the 
Administrator,  the  Governor  of  an 
ad)aoent  State,  or  the  governing  body  of 
an  adjacent  Indian  Tribe  containing  a 
Federal  Class  I  area,  filea,  prior  to  Iba 


date  a  completeness  detsnnination  is 
made  pursuant  to  paiagnph  (n)(l)  of 
this  section,  a  mitten  notice  alle^ng 
that  emissions  of  a  particular  poUulant 
from  a  proposed  major  source  or  tna)ar 
modification  may  cause  or  contribute  to 
a  fhangw  in  the  air  quaUty  in  such  sree 
and  identifying  the  potential  advene 
impact  of  such  change  on  aHected  air 
quality  related  values  identified  in  the 
area  by  the  Federal  Land  Manager,  a 
peimit  shall  not  be  issued  unless  the 
owner  or  operator  of  such  source: 

(1)  Demonstrates  to  the  satisfaction  of 
the  Admmistntor  that  emissions  will 
not  cause  or  contribute  to  ambient 
pollutant  concentraticms  in  the  Federal 
Class  I  area  whidi  violate  the  maximum 
allowable  increases  over  baseline 
concentrations;  snd 

(2)  Provides  an  analysis  of  the 
potential  impacts  on  nil  quality  related 
values  at  the  Federal  Class  I  area. 

(B)  A  peimit  otherwise  prohibited 
under  pangraph  (p)(2Xi)(AXl)  of  this 
section  msy  be  issued  in  accoidanca 
with  the  variance  provisions  in 
paiagnphs  (p)(8)  through  (pXll)  of  this 
section. 

(ii)  Available  information  on  air 
quality  related  values  and  analytical 
methods.  The  Federal  Land  Manager  or 
Federal  Official  ahall,  upon  request, 
provide  to  the  ownei  or  operator  of  a 
piopoeed  major  aource  or  major 
modification  that  may  have  an  adverse 
impect  on  air  quality  related  values  in 
a  Federal  Class  I  area  all  available 
intematioD  about  such  values  and 
methods  to  analyze  potential  impacts. 

(ill)  Consultation  with  Federal  Land 
Manager.  The  Administrator  shall 
provide  for  consultation  and 
c»oidinaUon  with  the  Federal  Land 
Manager  including  the  piocediues 
contained  in  paragraphs  (pH3)  through 
(p)(6)  of  this  section. 

(3)  Prv-applicadon  coordination.  For  a 
piopoeed  major  souioe  or  major 
modification  within  100  kilometers  of  a 
Federal  Class  I  area: 

(i)  The  aHected  Federal  Land  Manager 
shall  be  notified  within  30  days  from 
receipt  by  the  Administrator  of  advance 
notification  of  a  permit  application:  and 

(Ii)  The  aOscted  Federal  Land 
Managei  shall  be  given  reasonable 
notice  and  an  opportunity  to  participate 
In  pre-appUcation  maetiiigs  with  the 
applicant 

(4)  Permit  application  coordination. 
(i)  The  Federal  Land  Managei  of  any 
Federal  Class  I  area  within  100 
kilametera  of  a  proposed  major  aource 
or  major  modification  shal^  be  provided 
with  a  copy  of  the  permit  application 
and  other  trievant  infbimation,  and 

(ii)  The  Federal  Land  Manager  shall 
be  provided  with  a  copy  of  a  petmit 


application  requested  within  7  days 
fnnn  the  date  infonnation  about  audi 
applicatian  is  registered  on  the 
applicable  EPA  electronic  bulletin  board 
(in  accordance  with  paragraph  (n)(4)  of 
this  sectioB). 

(5)  Completeness  determination 
coordination.  Prior  to  making  the 
completeness  deteiminatton  under 
paragraph  (n)(l)  of  this  section,  the 
Administrator  shall: 

(i)  Ensure  that  the  applicant  has 
provided  any  aoslysis  required  pursuant 
to  paragraph  (p)(2)(I)  of  this  section; 

Ui)  Give  the  Fedentl  Land  Manager  30 
days  from  receipt  of  an  application  to 
review  the  application,  where  the 
Federal  Land  Manager  has  received 
such  applicatian  pursuant  to  paragiqih 
(pK4)  of  this  aaction; 

(iii)  Consider  any  comments  provided 
by  the  Federal  Land  Manager  within  the 
tima  period  imder  paragraph  (pXsXUlof 
thia  aection:  and 

(iv)  Consult  with  the  Fedanl  Land 
Manager  about  any  inconsistancy 
between  the  deteiminatton  by  the 
Administntor  and  the  Federal  Land 
Manager's  recommendations. 

(6)  Preliminary  and  final  petmit 
determination — No  Class  I  incrmnent 
violation.  Where  the  Administrator  has 
determined  that  the  emissions  from  the 
propoaed  major  source  or  major 
modification  will  not  cause  or 
contribute  to  ambient  pollutant 
concentrations  in  the  Federal  Class  I 
area  which  violate  the  maximum 
allowable  increases  over  baseline 
concentrations: 

(I)  The  Administrator  shall  not  issue 
a  preliminary  permit  determination 
until  the  Federal  Land  Manager  has 
been  given  at  least  60  days  (from  the 
dste  of  issuance  of  the  completeness 
determination  required  under  paragraph 
(n)(l)  of  this  section  that  the  permit  is 
complete)  to  submit  a  demonstration 
that  a  proposed  major  source  or  majoi 
modification  will  have  an  adverse 
impact  on  air  quality  related  values. 

(u)  If  the  Administrator  agrees  with 
the  Federal  Land  Manager's 
demonstration  under  paragraph  (p)(6Xi) 
of  this  section,  the  Administrator  shall 
propose  to  deny  the  peimit. 

(ui)  If  the  Administrator  Is  not 
satisfied  with  the  Federal  Land 
Manager's  demonstration  under 
paragraph  (p)(6)(i)  of  this  section,  the 
Administrator  shall  consult  with  the 
Federal  Land  Manager,  reference  the 
Federal  Land  Manager's  demonstration 
and  the  Administrator's  proposed 
rejection  of  the  demonstration  in  the 
public  notice  aimouncing  the 
preliminary  permit  detenninatiatt,  and 
provide  an  explanation  in  writing  (for 
inrl"«i""  in  the  public  record  akiiig 
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%vith  tfaa  FedanI  Land  Muuggr** 
damonstntioD)  of  the  naaoiu  for 
pioposiiig  to  ta|act  the  Fadanl  Land 
ManagBr'i  demofutntioa.  The 
Adminialiator's  written  explanation 
shall  addxeaa,  at  a  minifnum,  the 
tbUowing: 

(A)  The  baais  hi  any  disagteemaot 
with  the  data  and  analyaei  contained  in 
the  Federal  Land  Manager's 
demraistration  of  advene  impact  on  air 
quality  related  valuer, 

(B)  Any  conclusions  the 
Administrator  reaches,  about  whailier 
the  projected  impacts  of  the  proposed 
source's  emissioi)s  will  have  an  advene 
impact  on  air  quality  related  values,  that 
are  inconaisteni  with  the  conclusions 
reached  m  the  demonstration  submitted 
by  the  Fedenl  Land  Manager;  and 

(C)  Any  measures  undertaken  to 
mitigate  the  potential  adverse  impacts  of 
proposed  emissions  increases,  inciiiding 
the  estimated  efiect  of  any  mitlgatloii. 

(iv)  In  the  Gnal  permit  determinatian, 
the  Administrator  shall  address  any 
comments  made  by  the  Pedsnl  Land 
Manager  coocandng  the  Administrator's 
preliminary  detarmination. 

(7)  MiUgotion  <^  advene  impacts.  Ttie 
AdmlBistiatoc  may  issue  a  permit  tat  a 
propoasd  m^or  source  or  na^or 
modification  that  would  othowisebe 
denied  a  peimit  under  paragraph  (pKS) 
of  this  section,  if  the  Adminiatrator 
determines,  in  consuitatioa  with  the 
Federal  Land  Manager;  that  the  source 
haa  miUgaled  its  adverse  impact  on  air 
quality  related  values.  The  owner  or 
opatatcr  of  a  proposed  maior  source  or 
major  modification  may  mitigate  an 
adverse  impact  by  obtaining  enforceable 
and  permanent  wmissinns  reductions  of 
suffkiwnt  amount  and  in  such  location 
that  the  reductions  will  oSiet  the 
Changs  in  air  quality  in  the  Federal 
Class  I  area  that  would  have  resulted 
from  the  propoaed  source. 

(q)  PiMic  paiiicipation. 

(1)  The  Administratar  shall  follow  the 
mpUcable  procedures  of  part  124  of  this 
aupter  in  processing  applications 
under  this  section,  llie  Administrator 
shall  follow  the  procedures  at 

$  S1.16e(q)  of  this  chspter  to  the  extent 
that  the  procedures  of  part  124  of  this 
diapter  do  not  apply. 

(2)  The  following  information  must  be 
submitted  with  any  new  control 
technology  altsmativea  recommended 
by  the  public  for  the  Administrator  to 
consider  in  determining  best  available 
control  technology  pursuant  to 
paranaph  (p(S)  of  this  section: 

(i)  Nameand  locatioo  of  the  source 
utiHriiTg  the  control  technology; 

(ii)  Monufscturer,  type-end  model  of 
pollution  control  device; 


(ill)  Date  installed  and  date 
operatiooal: 

(iv)  PaifiMuianoe  ivquirements 
specified  under  applicable  permits, 
implemadilation  plans  or  Federal 
standards;  and 

(v)  Available  test  or  performance  data 
or  idantiflcatian  of  source  of  additional 
infonnatiaa. 

(3Mi)  After  any  cut-off  date 
established  in  aocordanca  with 
pangtaph  (JKSKiii)  of  this  section,  the 
Adininistrator  shall  notify  a  permit 
applicant  within  10  wo^ng  days  from 
the  date  of  receipt  of  a  public  comment 
concerning  any  control  technology 
alteraativae  that  the  Administrator 
determines  to  warrant  further 
consideratian  by  the  applicant;  and 

(ii)  "Via  Administrator  shall  make 
available  in  the  public  record  all 
information  that  was  submitted  with 
public  comment  regarding  control 
technology  alternatives  and  provide  the 
basis  for  its  decision  to  either  require  or 
not  require  the  permit  applicant  to 
further  aaisidar  auch  control 
technology  ahematives. 

(v)  Undmooiulratad  technology  or 
appiication  waiver. 

(1)  An  owner  or  operator  of  a 
proposed  maior  stationary  aource  or 
major  modification  may  satisfy  the 
requirements  of  paragraph  (j)  of  this 
section  through  the  use  of  an 
undemonstrated  technology  or 
application  as  set  forth  in  this  sectirai. 
liie  owner  or  operator  shall  provide  to 
the  Administrator  a  written  lequeat  for 
approval  of  an  undemonstrated 
tedmology  or  application  as  pert  of  the 
permit  application. 

(2)  The  Administrator  may  approve  a 
system  of  undemonstrated  tedmology  or 
applicatioo  for  a  particulsr  source  or 
modification  if: 


(4)  If  the  Adminlstiator  withdraws 
approval  of  a  system  of  imdemonstrated 
technology  or  application,  the  owner  or 
operator  shall  bring  the  affected 
emissions  unit(8)  into  compliance  with 
the  reference  best  available  control 
technology  emissions  lintit  within  IB 
months  bom  the  date  of  withdrawal. 

(5)  The  Administrator  ahall  include, 
as  a  nUnlmiim  the  following 
informatlao  in  a  waiver  issued  pursuant 
to  paragraph  (v)  of  this  section: 

0)  Ton  nndsmonstrsted  technology  or 
application's  emiaaiops  control 
pOTformaoce  objective  and  the 
appUcable  reference  best  available 
control  tedmqlogy  emissions  limit; 

(ii)  The  manginal  and  gross  Giilure 
emiasians  limits  as  dafiosd  by  the 
Adminlstiator  on  a  case-by-caaa  basis; 
and 


(Ui)  Idafitification  and  classification  of 
potential  failure  modes  and  associated 
contingency  meaauies. 

(6)  If,  by  the  date  established  in 
paragraph  (v)t2)(li)  of  this  section,  the 
undnmonstrated  technology  or 
application  does  not  achieve  the 
permitted  emissions  limit,  but  actual 
emissions  are  equal  to  or  less  than  the 
best  available  control  technology 
emissions  limit  referenced  in  the 
permit,  the  Administrator  shall: 

(i)  Issue  a  final  permit  with  tha 
emissions  limit  equal  to  the 
undemonstrated  technology  or 
application's  consistently  achieved 
actual  entissions  rate;  and 

(ii)  Report  the  final  permit  limits  to 
the  EPA's  RACT/BACT/LAER 
Clearinghouse  as  a  demonstrated  control 
technology. 

(7)  If,  by  the  date  aatabliahed  in 
paragraph  (v)(2Xii)  of  this  section,  the 
actual  emisaians  from  the 
undemonstrated  technology  or 
application  constitute  marginal  failure 
the  owner  or  operator  may  petition  the 
Administrator  to  permit  the 
undemonstrated  technology  or 
applicatioo  to  operate  at  its  acttial 
emissions  limit  Accordingly,  tfaa 
Administrator  shall  either 

(i)  Approve  the  petition  and  proceed 
in  accordance  with  paragraphs  (v)(6)  (i) 
and  (ii)  of  this  sadion:  or 

(ii)  Disapprove  the  petition  and 
require  the  owner  or  operator  to  comply 
with  paragraph  (v)(4)  of  this  section. 

(8)  If,  at  any  time  prior  to  or  on  the 
date  established  in  paragraph  (v)(2)(U) 
of  this  section,  the  actual  emissions 
fiom  the  undemonstrated  technology  or 
application  constitute  gross  failure; 

(i)  The  Administrator  shall  withdraw 
approval  puntiant  to  paragraph  (v)(4)  of 
this  section;  and 

(ii)  The  owner  or  operator  shall 
mitigate  all  emissions  increases  above 
the  applicable  reference  best  available 
control  technology  emissions  limit  by 
reducing  actual  emissions. 

(9)  The  Administrator  ahall  limitthe 
number  of  waivers  granted  to  the 
jiumber  necessary  to  ascertain  whether 
or  not  such  system  complies  with 
sections  lllQHl)(A)(ii)  and  (iU)  of  the 
Act 


(x)  Plantwide  appUaAUity  limit. 

(1)  Applicability.  The  owner  or 
operator  of  an  exiatiog  major  stationary 
source  may  request  the  Administrator  to 
approve  a  plantwide  araticahility  limit 
for  any  one  or  mote  pollutants,  and  the 
Administrator  may  approve  a  plantwide 
applicability  limit  for  an  existing  major 
statiooary  somca,  in  acooidaiice  with 
paragraphs  (xX2)  tfarou(^  (x)(S)  of  this 


(2)  ftooadiiia.  A  plantwide 
applicability  Umit  for  an  existing  major 
stationary  souios  may  be  aatdilidiad 
only  through  a  piocadiira  mnalitwn 
with  $  51.161  of  this  diaptK,  and  with 
at  least  30  days  allowed  for  public 
notice  and  oppoituiitty  ibr  mmmant 

(3)  Anitsfons  Ifinftirtiaiis  and 
ccauHtionM. 

(i)  A  plantwide  umUeaMlity  Umlt 
shaU  be  aatabHsharf  baaed  on  either 

(A)  Plantwide  actual  amtsaions  (not  to 
axceed  currant  allowable  emisaions), 
inchidiiig  a  laaaooable  operating 
margin,  laaa  than  dw  applicable 
ainificant  amiaaions  rata;  or 

iB)  Souioa-wida  limits  on  annual 
TinfTT<'«r'  aatahWafaaH  in  a  peimit  iaaorad 
within  tha  hntaadlataly  praoadJM  5 
years  under  nguladona  approved 
pursuant  to  S  Sl.ies  of  tms  part,  wbate 
tha  souioe-vrtda  amlsakms  Umita  ware 
oomplalaly  ofint  and  railed  upoo  in  an 
ayprovad  State  attalniiMmt 

OBOKUUtlSOdl  plUL 

(ii)  Any  plantwide  applicability  Umit 
emiaaioos  Umitatiaoa  uiall  be 
achievable  thnu^  qiplication  of 
productian  piocasaai  or  available 
raathoda.  mtama,  and  tachniquea 
including,  bat  not  Undtad  to,  emisalnivi 
control  equipment,  fuel  cleaning  or 
treatment,  fiial  combuation  techniques, 
subatitutian  of  laaa  polluting  materials, 
or  limits  on  productian  that  lapieaent 
nmmal  aouroe  operations. 

(Ui)  Specific  terms  and  conditiana 
that  aaaois  the  practical  enforoeability 
of  plantwide  applicability  limit 
emissions  limitations  shall  be  contained 
in  a  faderally  enforceable  permit 
applicable  to  the  source. 

uv)  The  amissions  limitations  and 
conditiims  established  for  a  plantwide 
applicability  limit  ^all  not  relieve  any 
owner  or  operator  of  the  responsibility 
to  comply  fully  with  any  applicable 
control  technology  requirements. 

(4)  Plantwide  applicability  limit 
modifications. 

(1)  Notwithstanding  paragraphs  (b)(2) 
and  (bK3)  of  this  section  (the  definitions 
for  major  modification  and  net 
«mi««inii.  increase),  any  physicsl  or 
operational  diange  consistent  with 
plantwide  appUcaUlity  limit  terms  and 
conditions  and  paragraph  (b)(3)(vi)(C)  of 
this  section  shall  not  constitute  a  major 
modificatian  for  the  pollutants  coveriad 
by  the  plantvride  applicability  limits. 
All  decreases  in  emissions  shall  have 
^proximately  the  same  qualitative 
significance  for  public  health  and 
welfare  as  that  attributed  to  the  increese 
btun  the  particular  dMi>ge; 

(ii)  Recniiiemants  equivalent  to  thoee 
contained  in  paragraphs  (j)  through  (r) 
of  this  section  shall  apply  to  any 
plantwide  applicability  limit  major 


modificatian  as  if  it  ware  a  major 
modificatian.  except  Aat  in  lieu  dt 
paiagtaph  0X3)  of  mia  section,  a 
plantwide  applicability  limit  major 
modificadon  ahall  upiy  bast  availaUa 
control  tarhnofogy  far  each  pollutant 
subject  to  ragulatiCB  under  ma  Act  if  an 
«m<««in>i«  inasan  above  the  plantwide 
applicability  liBb  would  occur  and 

(Ui)  IIm  beat  availaUe  control 
tedmology  nqubaoMnt  applias  to  eadi 
amiasinns  unit  that  conlxUMiaa  to  the 
—"'««'""«  Ibi  laasii  above  tha  plantwide 
qmUdbilityUmit 

(S)  nantwlde  appUcabOlty  limit 
nevn/uolfon. 

(1)  Tha  Administrator  ahaU  reevaluate 
the  plantwide  applicabUity  Umit 
emiaalaDa  limitationa  pursuant  to — 

(A)  Pasmitianawal  and  pubUc 
notlficatian  procaduna  undor  part  70  or 
71  of  this  chapter  or 

(B)  Another  pionaading  with  public 
.  notice  and  opportunity  for  pulmc 


(U)  As  part  of  tha  raevaluatim 
twpiired  under  paiagiqih  (xXSXi)  of  this 
seoion,  tha  Administratar  may  reduce 
permitted  emissions  limitations  or 
otherwise  adjust  (but  not  incnasa) 
permitted  emisalnns  limitations  to 
reflect: 

(A)  Air  quality  concerns  arising  after 
the  approval  of  the  plantwide 
applicability  Umit; 

(B)  fT««"fl—  at  the  source;  or 

(C)  Other  appropriate  considerations. 
(Ui)  The  Administrator  shaU  adjust 

the  source's  plantwide  appUcafaiUty 
limit  emissions  limitattons  to  reflect 
new  appUcable  requiremente  as  they 
become  eSsctive. 


4.  Section  52.24  is  revised  to  read  as 
follows: 

102,24  ataMofy  raaMeflon  on  now 


(a)  Any  area  designated  . 
noiuttaiimient  pursuant  to  section 
107(d)  of  the  Act  to  w^iich,  immediately 
prior  to  the  enactment  of  the 
Amendmente  to  the  Act  of  1990 
(November  15, 1900),  a  prohibition  of 
construction  or  modification  of  major 
stationary  sources  was  appUed,  shall 
retain  that  prohibitioo  if  such 
prohibition  was  applied  by  virtue  of  a 
finding  of  the  Administrator  that  the 
State  containing  such  an  area: 

(1)  Failed  to  submit  an 
implementeUon  plan  meeting  the 
requirements  of  an  approvable  new 
source  review  permitting  program;  or 

(2)  Failed  to  submit  an 
implementation  plan  that  provided  for 
timely  attaimnent  of  the  national 
ambient  air  quality  standard  for  sulfur 
dioxide  by  December  31, 1082.  This 


prchifaitian  shaU  apply  until  tha 
Admtnlatratar  approvaa  a  pl»  far  audi 
area  aa  ntaaHnfl  tba  applicable 
raqaliaaMDta  of  part  D  of  title  I  of  dw 

Art  M  «n«n.i»l  (M.<«  p^fmUMnj 

laquiiaaiante)  or  auhpart  5  of  part  0  of   , 
title  I  of  tha  Act  aa  amended  (nlaUng  to 
attalniDant  of  tha  naSional  amblant  air 
qoaUty  ataadaida  far  aulAv  diaadd4.  aa 
appliodile. 

(b)  Pasmlte  to  conaliuct  and  operate  aa 
raqnirad  by  pannit  pragBBB  undar 
aactian  172(cX9)  of  die  Act  may  not  be 
iasoad  far  new  or  modified  m^or 
staUonary  soumas  propoaing  to  locate  in 
nonattainmant  aieaa  or  areas  1b  a 
tianaport  region  whew  tha 

A(tiniiil«tTt«»  ti—  itaStmlnad  ttit  tiie       .^ 

applicable  impIamaBtattoo  plan  is  iMt 
bataig  adaqualaly  implementad  far  tha 
finmttmintn— !♦  ■!—  Or  tianipatl  lag^on 
in  arttlch  the  propoaed  aomoa  is  to  be 
canatruded  or  modified  in  aocardanoa 
with  the  requirements  of  part  D  of  title 
loftfaeAct 

(c)  Whasievei,  on  the  baais  of  any 
infoamatian,  the  Adminiatrator  finds 
that  a  State  is  not  in  compliance  with 
any  requirement  or  prohiUtian  of  the 
Act  relating  to  the  ccnstructton  of  new 
aouioaa  or  tha  modificatian  of  existiDg 
sourcae,  the  Administrator  may  iaaue  an 
order  undsr  aaction  113(aXS)  of  tha  Act 
prdiibiting  tha  constructian  or 
modification  of  any  major  stationary 
source  in  any  area  to  which  such 
requirement  appUes. 

(d)  The  restrictions  in  paragraphs  (a) 
and  (b)  of  this  section  apply  only  to 
major  sUtibnary  sources  of  emissions 
that  cause  or  contribute  to 
concantrations  of  the  pollutant  (or 
precursors,  as  applicable)  for  which  the 
transport  region  or  nonatlainment  area 
was  daaignated  such,  and  far  which  the 
appUcable  implementetion  plan  is  not 
being  carried  out  in  accordance  with,  or 
does  not  meet,  the  requiremente  of  part 
D  of  title  I  of  the  Act. 

(e)  For  any  transport  region  or  any 
area  deaigiutad  as  nonattainment  for 
any  natiimal  ambient  air  quality 
standard,  the  restrictions  in  paragraphs 
(a)  and  (b)  of  this  section  shaU  apply  to 
any  major  stationary  source  or  major 
modification  that  wimild  be  major  for  the 
pollutant  (or  precursors,  where 
appUcable)  for  which  the  area  is 
(tesignated  nonattainment  or  a  transport 
region,  if  the  sUtionary  source  or  major 
modification  would  be  constructed 
anywhere  in  the  designated 
noimt^ynmOTit  arsa  or  transport  region. 
A  major  stetionary  source  or  major 
modification  that  is  major  for  volatile 
organic  compounds  is  also  major  for 
ozone. 
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(0  Thedafinitims  in  §51.18S(a)  of' 
thU  cfaapUr  (ball  apply  under  this 
section. 

(g)  At  such  time  that  a  particular 
souioe  or  modification  becomes  a  major 
stationary  source  or  major  modification 
solely  by  virtue  of  a  relaxation  in  any 
enforceable  limitation  which  was 
established  altBt  August  7, 1980,  on  the 
capacity  of  the  source  or  modification 
otherwise  to  emit  a  pollutant,  such  as  a 
rastrictian  on  boon  of  operation,  thaii: 


(1)  If  the  coDstnidion  moratorium 
imposed  pursuant  to  this  section  is  still 
in  efiect  for  the  nonattainmant  ana  or 
transport  tegion  in  which  the  source  or 
modification  is  located,  then  the  pennit 
may  not  he  (o  revised;  or 

(2)  If  the  construction  montoduncis 
no  longar  in  eSsct  in  that  area,  then  the 
lequiramoits  of  §  51.ie5(a)  of  this 
chapter  dull  apply  to  the  souioe  or 
modification  as  though  construction  had 
not  yet  comsoenced  on  dw  source  or 
moducalioii. 


(h)  This  section  doe*  not  apply  to 
major  stationaiy  sources  or  major 
modificatioils  locating  in  a  clearly 
defined  part  of  a  nonattainment  area  or 
transport  region  (such  as  a  political 
subdivision  of  a  State),  where  the  EPA 
finds  that  a  plan  which  meets  the 
requirements  of  part  D  of  title  I  of  the 
Act  is  in  eSect  and  is  being 
implemented  in  that  part. 

(FR  Doc  a»-17544  FUed  7-22-06;  8:4S  am) 
aaiaai  cooCMi^as-F 
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ilMHCT:  Food  aad  Drag  AilmiiiiMntian. 

HHS. 

MflOM:  Fbsal  luk. 


:lBnqxaiMto 
■  te  dM  Pood  and  Drag 

1  (FDA)  to  CTmidm 
fiiillMi  MBiiiiiaiili  r<w"*'"*"W"*****'^* 
davio*  rapoting  PttDiQ  ontlfication  and 
U^  (ladpiatiid  i^iot  nquinmrnla. 
FDA  is  itiyiag  the  aOactiv*  data  of  IhM* 
two  qMcUc  pnwidoo*  of  dw  advana 
ewnt  lapMliua  fhial  nila  that  wa« 
pubUihadin  tha  Fadnal  lagMar  of 
nnoamhar  II,  1995.  ^pacifically,  thaa* 
ptoviaiau  nlale  to  maDuiactunr 
oarttficatian  and  U.S.  daii^talad  agent 
laquinmanta.  In  additian,  for 
conaistaBcy  puipoaaa,  FDA  la  nvoking 
tha  diatributor  repotting  oactificatiao 
raqninnaDt  that  want  intoaflKt  an 
Mqr2B,199Z. 
gftCIWt  MTI:  July  23. 19SB. 

Fon  fwii0i  avoMftnoH  oomikcn  Barl 
W.  RofaiBaaa,  Caniar  for  Davicaa  and 
RadiolcgiGal  Health  (HFZ-530),  Food 
and  Chug  Administntion,  1350  Plccaid 
Dr.,  RockviUe,  MD  20850. 301-W4- 
2735. 

Federal  Segiatar  of  Dacember  11, 1995 
(60  FR  63578).  FDA  pubUahad  a  final 
lule  amending  paits  803  and  807  (21 
CFR  paita  803  and  807)  to  laquire 
mwdifjil  devica  maniiftirtujBrB. 
Inrliitting  U.S.  designated  agents  of 
toreign  manufacturers,  to  report  advene 
events  related  to  medical  devices  imder 
a  unifonn  reporting  system  (hereinafter 
refcned  to  as  the  December  1995  final 
rule).  lUs  rale  also  required  US. 
dealgnatad  agents  to  register,  list,  and 
submit  pramaiket  notifications  on 
behalf  (rf  foreign  manufacturers.  The 
efbctive  date  of  this  rule  was  to  be  April 
11. 19B6.  On  April  11, 1996  (61  FR 
16043),  FDA  extended  the  efEsctiTe  date 
'tojnly31.  ive. 

Earlier,  in  the  Fadarel  la^alar  of 
Septendier  1, 1993  (58  FR  46514),  FDA 
published  a  notice  aimouncing  that  the 
disufiiuiar  reporting  rsfjuiremsata. 


[  ontlficatiaQ,  that  wwe 
i  as  a  tantaUva  final  rale  on 
'  28. 1991,  bacama  aOacliTe  by 
ODiiMian  dlaw  oo  May  28, 1S02. 

After  iasaing  die  Dacambar  1095  final 
nila,  FOA  reoaiTad  mmaroua  leqoaata 
for  racsnaidaiatioa  of  the  oaciification 
laquiianiants  aDdfarractMstdarytioP  of 
iasoaa  rriadng  to  U.S.  daaignatad  agaat 
laqniiamants.  Thaae  nanmants  kd  FDA 
to  meet  with  the  Health  Induatry 
Mannhrtmara  Aaaoeiatiop  (HIMA)  ifcd 
several  industry  rapraaHrtatiws  on 
April  19,  May  23.  and  June  13, 1906. 
During  thaae  maattnas,  iaauaa 
oonoaming  induaHy  mndans  and 
procaduiaa  relating  to  dw  cartiflcatian 

I  jput  forth  that  had  pravioualy  not 

[  fully  CQoaldaiad. 
Secdaa  519(d)  of  die  ect  (21  U.S.a 
3601(d))  stalaa  that  e«ii  manufacturer 
and  distiibatar  raquitad  to  meke  reports 
under  section  519U)  (XI  U^.C  3601(e)) 
of  the  act  muat  sufamb  annual 
stafnints  artif|ring  the  number  of 
tepoits  that  ware  filed  or  that  no  reports 
ware  filed  during  the  previoua  l2-inanth 
period.  The  caitulcation  regulatlaBa  ftg 
mannfactiitera  and  distributors  require 
that  the  *^***<t^*^*ii*^*  i»wliMt<>  die  number 
of  MCR's  filed  daring  die  pTaeiaus  12- 
monlh  period  and  that  all  MDR 
npartaUa  evanta  have  been  submitted 
(H  803.57  and  804.30  (21  CFR  804.30)). 
FDA  required  the  certification  that  all 
MDR  repcrtable  erants  were  filed  OB  the 
baite  oflegisladee  history  ddng  the 
General  Accounting  OtBoe  report 
friiwiwMm/Hwg  that  certificatian  state 
that  the  raporter  "filed  s  qwdfic 
number  of  rnxitts  *  *  *  aad  that  the 
fim  raceivea  or  beceme  eweia  of 

jnttmxmHm  finufwiing  iwi^y  dlOae 

events."  (H.  Rapt  808, 101st  Coog..  2d 
aeas..  23  (1990)!)  FDA.  in  response  to 
comments  aakbis  who  should  oartiiy  tor 
manufacturers,  uao  required  in  the 
Deomiber  1995  final  rule  that  the 
cettifierinust  be  die  president,  chief 
executive  officer,  U.S.  designated  agent 
of  a  foreign  manufacturer,  or  other 
official  most  directly  reqnnsibia  lor  the 
firm's  operations. 

After  the  final  rule  tiraa  issued,  FDA 
received  comments  taking  the  poaition 
that  the  certifier  may  mora 
appropriately  be  a  person  with  more 
direct  involvement  with  the  reporting 
requirements.  Comments  also  ob)ealed 
to  raquiring  that  the  raporter  oertiiy  all 
repotteble  events  have  been  filed  on  the 
banris  that  such  a  remiiremoit  was  liot 
specifically  required  in  the  act,  and  that 
potential  liability  would  be  oeated. 

The  Deoonber  1995  final  rule  alao 
required  that  foreign  firms  idsBtify  a  ' 
U.S.  designated  agent  who  vrould  be 
raspooaibie  for  the  foreign  Ann's  MDR 


repotting  raquiraments,  as  well  as  the 
fonign  manuiKturar's  ragistratian 
listing  and  pretnarkat  nomlcation 
mhmiiirlTHii  AfW'lrriingthf  Prrrm^rT 
1995  final  tula,  FDA  received  commanta 
bom  industry  obfecting  to  these 
requiramants  aa  being  unduly 
burdanaoma.  In  taqiopse  to  these 
'commentB,  FDA  is  puMishing  a 
propoeed  rule,  altewlMiiii  in  uiis  isaua  of 
the  FedanI  lagMar.  addrsesing  die 
oertUcation  and  U.S.  designated  agant 
issues.  FDA  intends  that  the 
requirements  relating  to  distributor  and 
manufocturer  cettifiatian.  and  to  U.S. 
deaisDatad  aganta,  will  no!  be  in  eifact 
unUlat  leeet  75  days  after  the  data  of 
puhUcatian  in  die  Federel  lagistar  of  a 
new  final  rule. 

The  AdministrBUve  Procedure  Act 
(Pub.  L.  70-404)  and  FDA  regulationa 
provide  that  the  agancy  may  issue  a 
regulation  without  noUce  end  comment 
procedurea  «4ien  the  agancy  for  good 
cauae  finds  (and  incorpoatas  the 
finding  and  a  brief  slateiiiBiit  of  reeaons 
tharsdf  in  the  nilea  iaauad)  diat  notice 
and  public  procedure  dietean  an 
impracticalua,  unneoeasaty,  or  contrary 
to  die  pidilic  intereet  (5  VS.C.  SS3(bX8): 
S  10.40(eXl)  (21  C3>R  10.40  (eXD))  FDA 
finds  that  thaie  ia  good  cauae  for 
dispensing  with  notice  and  mrnment 
procedures  to  stay  the  efleeUve  dale  of 
die  menufactursr  certificetian  end  U.S. 
deaignated  agent  repotting  provisions, 
(St  803.3(n)(4),  803.57, 803.58,  807.3(r). 
807.20(aX6),  and  807.40)  and  for 
revoking  the  certificatloo  requirements 
for  distributors  (S  804.30)  because  such 
notice  and  comment  proceduree  ere 
imprectlceble  end  contrary  to  the  public 
interest. 

Notice  and  caaainant  rulemaking  on 
the  poatponamait  of  manufacturtr 
certificatian  and  U.S.designatad  agent 
requirements  is  impractiaible.  FDA  was 
not  aware  of  a  nuniner  of  significant 
issues  relating  to  these  requirements 
until  after  publication  of  the  December 
1995  final  rule.  Since  that  time,  FOA 
has  had  numerous  meetings  with  HIMA 
and  industry  representatives  and 
internal  meetinas  to  decide  the  best 
approach  to  understand  and  resolve 
issuse  concerning  the  rule.  The  last 
meeting  with  HIMA  and  industry 
repreeentatives  occurred  on  )une  13, 
1996.  Without  the  issuance  of  a  stay 
under  good  cause  procedures,  the 
certification  and  U.S.  designated  agent 
requirements  would  become  eBective  on 
)uW31, 1996. 

In  addition,  notice  and  comment 
rulemaking,  in  this  instance,  on  the  stay 
of  the  present  certification  requirements 
would  be  cantrery  to  the  pubUc  interest 
Beceuse  there  is  not  enou^  time  to 
allow  notios  and  oommant  on  the  issue 
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of  staying  the  efiecti  ve  date  before  it 
occurs,  the  certification  and  U.S. 
designated  agent  requirements  would  be 
in  eOect  only  for  the  interim  period 
between  tiie  eflective  date  of  the  final 
manufacturer  rule,  )uly  31, 1996,  and 
the  date  the  agency  expects  that  these 
provisions,  after  issuance  of  a 
reproposed  rule,  would  be  revised  and 
become  final  a  second  time.  This  result 
would  cause  industry  to  implement 
costly  certlficatiao  and  U.S.  destgnated 
agent  procedures  and  cantractual 
aixangonents  that  would  most  likely 
have  to  be  changed  with  additional  cost 
after  these  requirements  are  repropoaed 
and  rafinalized. 

It  is  also  against  the  public  interest  to 
have  a  certification  requirement  in  eCbct 
for  distributors,  wliile  not  liaving  such 
a  requirement  in  e&ct  for 
manufacturers.  The  MDR  system  is 
intended  to  operate  as  a  uidfoim 
reporting  system  where  user  facilities, 
distributors,  and  manufacturers 
efficiently  share,  forward,  and  provide 
complementary  information  on  the  same 
adverse  events.  Having  a  system 
whereby  distributors  certify  reports  and 
manufacturers  do  not  certify  reports 
would  hinder  the  uniformity  of  this 
program  and  result  in  regulatory 
conftision. 

For  all  the  reasons  stated  above,  FDA 
omcludes,  undn  5  U.S.C  5S3(b)(8)  and 
S  10.40(e)(1),  that  there  is  good  cauae  for 
stayiog  the  effective  date  of  the 
certification  and  U.S.  deaignated  agent 
provisions  of  the  December  1995  final 
rule  and  for  revoking  the  distributor 
nertification  requiremanta  of  the  May 
28, 1962  rule. 

Foreign  manufacturere  have  a 
reapoo^lity  for  compliance  with  all 
medical  device  reporting  requirements 
which  will  not  be  affected  by  the  stay 
of  the  eflective  date  of  the  U.S. 
designated  agent  requiremanta.  This  is 
becauae  the  December  1995  final  rule 
contained  a  significant  change  regarding 


foreign  manufactums.  The  original 
medical  device  reporting  regulation  that 
became  efbctive  December  13, 1984, 
defined  a  manufacturer  who  was 
required  to  submit  MDR  repoita  aa  any 
pers<m  wiio  is  required  to  register  under 
part  807.  Because  foreign  itumufocturers 
are  not  required  to  register,  the 
December  1984  regulation  did  not  apply 
to  them.  The  revised  December  1995 
final  rule,  however,  no  longer  defines  a 
manufacturer  who  it  required  to  report 
adverse  events  as  a  person  who  is 
required  to  register  under  pert  807. 
Rather,  under  $  803.3(n)  of  the 
December  1995  final  rule,  a 
manufacturer  meatu  any  person  wiio 
manufactures,  prepares,  propagates 
compounds,  assembles,  or  processes  a 
device  by  chemical,  physical,  biological, 
or  other  procedure.  Accordingly,  foreign 
manufacturere  clearly  fit  within  the 
definiticn  of  manufacturere  who  are 
required  to  submit  MDR's  under  the 
December  1995  final  rule.  This  means 
that  on  July  31, 1096,  foreign 
manufacturere  will  be  fully  subject  to 
the  same  requirements  of  part  803 
applicable  to  all  domestic 
manufacturers.  This  includes,  but  it  not 
limited  to,  the  requirements  for  written 
procedures  (S  803.17),  MDR  event  files 
(§  803.18),  individual  adverse  event 
reports  (SS  803.50  and  803.52),  S-day 
reports  ($  803.53),  baseline  reports 
(§  803.55),  and  supplemental  reports 
(S  803.56).  In  addition,  existing 
regulations  will  remain  in  effect 
pending  the  stay  that  permits  foreign 
manufacturere  to  register  ($  807.40(a)) 
and  submit  premarket  notifications 
($  807.81),  and  require  them  to  list  their 
devices  ($  807.40(b)). 

LiatofSabfecU 

21  CFR  parts  803  and  eof 

Imports,  Medical  devices.  Repotting 
and  tecortikeeping  requirements. 


21  CFRpatSO? 

rnnfldnntlsl  hiiilnaat  lnfrT™»«w«» 
Imports,  Medical  devices.  Reporting  and 
recordkeeping  reqiiirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
.ofFood  and  Drugs,  21  CFR  parts  803. 
804,  and  807  are  amended  as  follows: 

PART  601    MEDICAL  DEVIC6 
REPORHNO 

PART  807— ESTABUSHMENT 
REQ»TRATION  AND  DEVICE  LttlWa 
FOR  MANUFACTURERS  AND 
DHTRIBUTORS  OF  DEVICES 

1.  In  the  revision  of  part  803  and  the 
amendments  to  part  807  which  were 
published  at  60  FR  63578  (December  11, 
1995),  the  efiective  date  of  which  was 
extended  until  )uly  31, 1996.  at  61  FR 
16043  (April  11, 1996).  the  following 
provisions  are  stayed  until  further 
notice: 

A.  S$803.3(nX4),  803.57.  and  803.58. 

B.  The  addition  of  $  807.3(r)  and 
807.20(aH6):  and 

C.  The  revision  of  $  807.40. 

PART  804-MEOICAL  DEVICE 
DISTRIBUTOR  REPORTVIO 

2.  The  authority  citation  for  21  CFR 
part  804  continues  to  read  as  follows: 

Antlmrity:  Sees.  502.  510,  519,  520, 
701,  704  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  352,  360.  360i, 
360j,  371,  374). 

s  804.30  iHenioifeal 

3.  Section  804  JO  is  removed. 
DaiMl:  July  16, 1996. 

WIUisM  K.  lliiMieid. 

Associate  Commitsioner  for  Miey 

Coordination. 

[FR  Doc  96-18700  FUsd  7-19-96;  2:26  pml 
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21 CFR  Parti  an  and  (04 


KN  nNmcn  mpommaticmoomtact:  EuI 
W.  RoWnsoo,  Cmar  for  Davtcecmd 
RadiolasUal  HaiJlh  (HFZ-530).  Food 
and  Dnu  Adminijtntiai,  ISSO  Piccud 
Dr.,  RoctvUle,  MD  20890. 301-594- 
2735. 


RMOnO-AAM 


andU& 


tanci.  Food  and  Drag  Admlnlarirtton. 

HHS. 

«cnoic  Piopoaed  rule. 


r:  Tha  Food  and  Drag 
Administntian  (FDA)  is  pnmaaing  to 
nviaa  iti  regolatiani  for  modioal  davjoa 
manufacturar  oartificaUon,  and  U>  iaaue 
confonniiig  caitification  requimnants 
for  distributors.  FDA  is  also  aniwiinclng 
its  intent  to  reccosidar  the  requirament 
for  foraign  manufactunn  to  appoint  a 
U.S.  daatgnatad  agant  to  peifwiu  certain 
duties  under  the  advane  event  lepoiting 
final  rule  that  was  published  in  the 
Fedetal  KagUer  of  December  1 1. 1995. 
FDA  is  tak^g  this  action  in  response  to 
comments  6am  industry  raising 
conceins  that  have  not  been  ailtlraeeMd 
previously.  Else«rhere  in  this  issue  of 
the  Federal  Kagister,  FDA  is 
annonndng  a  stay  of  the  eOective  data 
of  the  manufsctuier  certification  and 
U.S.  designated  agent  provisians  and 
the  revocation  of  the  May  28, 1992, 
distributor  certification  provisions.  This 
proposed  rule  will  assist  FDA  in 
protecting  the  public  health  by  helping 
to  ensure  that  devices  are  not 
adulterated  or  misbnuided  and  are  sate 
and  efiective  for  their  intended  uses 
while  reducing  the  regulatory  burden  on 
reporting  entities. 

0ATC8:  Submit  written  comments  by 
October  7, 1996.  FDA  intends  that  any 
final  rule  based  on  this  proposal  bocoine 
efiective  75  days  after  publication  of  the 
final  rule  in  the  Fadaral  Kagister. 

Submit  written  comments  on  the 
collection  of  information  requirements 
by  August  22. 1996. 
ADOMMO:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA--305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
im.  1-23,  Rockville,  MD  20857. 

Submit  written  comments  on  the 
infbrmatlai  collection  raquirements  to 
the  Office  of  Infonnatlon  and  Ragulatoty 
Afiairs,  Office  of  Management  and 
Budget  (OMB).  New  Executive  Office 
Bldg.,  725  17lh  SL  NW.,  rm.  10235, 
Waahii»ton.  DC  20503.  ATTN:  Desk 
Officer  for  FDA. 


TAUT  mfomumm:  in  the 
Feilaaal  ■iglilii  of  December  11. 1905 
(80  FR  63578).  FDA  pubUafami  a  final 
rule  (parts  803  and  807  (21  CFR  parts 
803  and  807))  requiring  medical  device 
user  bdUties  and  manufacturers  to 
lepoit  adverse  events  related  to  medical 
d^ces  under  a  nnlfarra  rnxnting 
system  (hereinaftar  retaned  to  as  the 
Daoembar  1905  final  rule).  The 
December  1995  final  rule  was  scheduled 
to  go  into  eOsct  on  April  11, 1996.  JOd 
Ajnll  11, 1096  (61  FR  16043),  FDA 
announced  that  OMB  had  approved  the 
information  collection  lequlrements  in 
the  final  rule;  FDA  also  announced  an 
extension  of  the  eBective  date  of  the 
final  rule  to  July  31. 1996.  On  May  28, 
1092,  a  distributor  adverae  event 
reporting  rule  became  final.  This  rule 
went  into  effect  by  operation  of  statute 
without  the  benefit  of  notica  and 
oommenL 

After  the  issuance  of  the  December 
1995  final  rule,  FDA  received  numerous 
requests  for  reconsideration  of  the 
oartlficatian  requirements  and 
remnsi deration  of  issues  relating  to  U.S. 
designated  agent  requirements.  These 
comments  lad  PDA  to  meet  with  the 
tfaalth  Industry  Maniihrturers 
Associstion  and  several  industry 
representatives  on  April  19,  May  23, 
and  June  13, 1996.  During  these 
meetings,  issues  concerning  industry 
burden  and  procedures  relating  to  the 
certification  and  U.S.  desigiuled  agent 
requirements  were  put  forth  that  had 
not  been  considetea  previously  . 

To  allow  further  consideration  of 
theee  issues  before  implementation, 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  final  rule 
staying  the  efiective  date  of  the 
manutacturer  certification  and  U.S. 
desigruled  agent  requirements  until  the 
agency  isaues  a  new  final  rule 
addressing  these  issues.  This  final  rule 
also  revokes  the  May  28. 1992, 
distributor  certification  provisions  to 
provide  uniform  manufacturer  and 
distributor  certification  requirements. 

A.  SectioB  803  37— Aaanal 
Cartiflcalkiai 

Section  519(d)  of  the  Federal  Food, 
Drug,  and  Coematlc  Act  (21  U.S.C 
360i(d))  (the  act)  provides  that  each 
manufacturer,  importer,  and  distributor 
shall  certify  that  it  did  file  a  certain 
number  of  medical  device  reports 


(MDR's)  in  the  previous  12  months  or  it 
did  not  file  any  MDR  reports.  The  final 
rule  (S  803.57)  required  manufoctursrs 
through  their  praaident,  chief  ajtecutive 
officer  (CE.O.],  U.S.  deaignated  agent  of 
a  faraign  manutacturer,  or  other  offida] 
moat  directly  responsible  for  the  firm's 
operations,  to  certify  that  they  filed 
MIHt's  far  all  reportable  events  required 
under  the  rule  for  the  previous  12 
months  and  a  luimerical  suitunary  of 
MDR's  that  they  submitted,  or  that  they 
did  not  receive  any  lepoitable  events 
during  the  lepoitbig  period. 

Iiulustiy  representatlvaa  objected  to 
the  corporate  status  of  the  person 
required  to  certify,  as  well  as  the 
content  of  the  certification  statement 
Itaell.  Industry  representatives  objected 
to  requiring  the  C.E.O.  or  pteaidant  to 
certify,  beoausa,  especially  in  a  large 
company,  that  person  may  not  be 
hmlliar  with  the  details  of  the  MDR 
reporting  program.  Industry 
representatives  also  objected  to  the 
requiremant  that  they  certify  that  they 
filed  reports  for  all  reportable  events 
during  the  reporting  period.  Ituhistry 
representatives  objected  that  this 
requlreL    it  was  not  supported  by  the 
language  of  section  519(d)  of  the  act  and 
objected  to  potential  liability  that  may 
arise  from  unification  that  all 
reportable  events  bad  been  submitted,  if 
there  were  unintentioDal  reporting 
mistakes. 

In  the  December  1995  final  nUe,  FDA 
required  the  certification  that  all  MDR 
reportable  events  were  filed  on  the  basis 
of  the  statute's  legislative  history.  The 
legislative  history  of  section  519(d)  of 
the  act  stales  that  Congress  included 
this  provision  on  the  recommendation 
of  the  General  Accounting  Office  (GAO) 
as  an  important  means  of  increasing  the 
effectiveness  of  the  MDR  system.  (See  H. 
Rept  808, 101st  Congress,  2d  sesa.  23, 
(1990):  S.  Rept.  513,  lOlst  Congress,  2d 
sees.  26,  (1990)).  The  GAO  report  noted 
that  certain  information  indicated  that  a 
third  of  the  establishments  inspected 
were  not  even  aware  that  the  MDR 
reporting  requirements  existed  (GAO/ 
PEMD-89-10,  "FDA's  ImplemenUtion 
of  the  Medical  Device  Reporting 
Regulation,"  p.  4).  The  GAO  report 
recommended  certification  to  ensure 
that  all  manufacturers  and  importers  be 
made  aware  of  their  obligation  to  submit 
MDR's  and  to  identify  those  firms  that 
were  not  aware  of  their  obligation  (id.  at 
pp.  5  and  69).  The  legislative  history  of 
section  519(d)  of  the  act  also  cites  the 
GAO  report  reconunendation  that  the 
cattifiG^on  state  that  the  reporter  filed 
a  spadfic  number  of  reports  and  that  the 
firm  received  or  became  aware  of  only 
these  reports  (R  Rapt  808, 101st 
Congress,  2d  aass.  23). 


383Sa 


Fadwal 


/  Vol.  61.  No.  142  /  Tuesdav,  luly  23,  1996  /  PiopoMd  Rulos 


Fadaral 


Vol  6i,  No.  142  /  Tuesday.  July  23.  1996  /  Propoaed  Rnl»« 


FDA  believes  that  its  regulation 
Implementing  the  certification 
requirements  was  within  the  scope  of 
the  statutory  authority  provided  In 
section  519(d)  of  the  act  FDA.  however, 
in  response  to  the  conunents  objecting 
to  the  person  required  to  certify  and  to 
the  content  of  the  ceitificatian,  has 
reexamined  the  certification 
requirement  and  believes  that  the 
regulation  may  be  revised  in  a  maimer 
that  will  address  the  main  concerns 
raised  about  the  regulation  and  atill 
meet  the  intent  of  aection  S19(d)  of  the 
act  that  will  improve  MDR  efficiency  by 
making  firms  aware  of  thair  reporting 
obligations  under  MDR. 

FDA  designated  in  the  December  1995 
final  rule  that  the  certifier  must  be  the 
president,  CE.O.,  U.S.  designsted  agent. 
or  other  official  moat  directly 
rssponsiUa  for  the  firm's  operatioos,  in 
le^onse  to  s  AnuDSOt  to  the  tentative 
final  rule  (5«  FR  80024,  November  26, 
1901)  requesting  FDA  to  identify  who 
should  certify.  FDA  now  bellaves, 
however,  based  on  subsequent 
comments  received,  that  it  may  be 
appropriata  far  soaaeone  other  than  the 
luesident  or  chief  executive  officer  to 
sign  the  certification  statement  FDA 
beUaves  that  the  proposal  suggaslsd  by 
the  comments  to  place  this  particular 
responsibilify  of  oSitification  with  the 
same  individual  in  whom  the  company 
has  already  vested  overall  responsibilify 
for  implementing  and  overseeing  ita 
MDR  program  may  be  mora  appropriate 
than  reqiiiring  ceitificatian  by  the 
president  or  C.E.O.  FDA.  therefore,  is 
proposing  to  revise  S  803.57  to  provide 
that  the  manufacturer  shall  'Vff^gr't^.  ss 
the  caitifyins  official,  an  individiial 
with  overai^  respnnsiWIItlaa  for.  and 
knowledge  of,  the  firm's  medical  device 
lepoitisg  system. 

This  proposal  also  providaa  that 
baaed  upon  its  orgsnlxatianal  structiue. 
a  firm  may  designate  mon  thsn  one 
certifying  official,  each  of  whom  would 
sign  s  certification  statement  for  his  or 
her  identified  organizational  component 
or  sits.  m»  provision  is  designed  to 
provide  needed  flexibilify  to  large 
companies  with  mora  than  one 
operating  division  or  medical  device 
reporting  site. 

Regarding  the  content  of  the 
caitilScation,  FDA  is  propoaing  to 
amend  $  803.57  to  requlra  that  the 
individual  oaitiiying  for  the  firm  stats 
that:  (1)  Ha/ahe  has  rsad  the 
raquiraments  of  the  MDR  regulation,  (2) 
the  firm  haS  established  a  system  to 
implement  medical  device  reporting: 
and  (3)  following  the  procedures  of  its 
medical  davic*nportiiig  systam,  the 
flnn  submitted  a  qwdfiad  numfaiar  of 


reports,  or  no  reports,  during  the 
certification  period. 

FDA  believes  that  this  certification 
statement  is  a  rsaaonable  applicatiaa  of 
the  intent  Of  section  S19(d)  of  the  act. 
The  legislative  intent  is  to  improve 
compliance  with  the  MDR  reporting 
requirements  by  making  reqxsoslble 
persons  within  Bisdical  device 
compenies  fully  aware  of  the  MDR 
reporting  requirements.  This  intant  may 
be  reasonably  accomplished  by 
tvquiring  a  responsilue  company  official 
to  certify  that  (1)  He/she  has  lead  the 
MDR  regulation,  (2)  the  company  has 
put  In  place  a  system  to  implement 
those  regulations,  and  (3)  a  specified 
number  of  MDR  reports  %vare  submitted 
during  the  previous  year  as  s  result  of 
its  implemantatlon  system. 

Under  propoaed  S  803.S7(a),  the  dates 
of  ceitificatioii  would  remain  the  same 
as  the  December  1995  final  rule,  l.e.,  the 
date  of  the  firm's  annual  registration. 
FDA  inteiuls  that  the  first  certiScatioa 
statement  would  be  due  with  the  first 
annual  tegistraliaa  due  at  least « 
months  aaer  tiis  elfactiva  data  of  the 
final  rule.  For  axample,  if  the  ibial  rule 
wen  to  bacooM  efiaclive  in  Match  1997. 
the  first  grotqi  ofnartlfitarions  would  be 
due  with  snmial  ledstratioas  due  la 
September  1997  and  would  cover  a  6- 
month  period.  Tlie  aaxt  group  of  annual 
oertlficaliona  would  be  <£m  in  Deoeaaber 
1997  and  would  cover  a  O-month 
period.  Annual  cartificatioiis  due  in 
April  199*  or  later  would  cover  a  12- 
nionth  period.  Foreign  manubcturas 
would  be  lequiredto  s^diailt  their 
certification  tvitfa  the  smiusl 
legistntion.  if  they  voluntarily  register, 
or  in  aoGotdance  with  the  scfaeduk  in 
$807.Zl(a). 

B.  SacUaa  tnJit    Fsaaija 


Section  803.58  of  the  December  1905 
final  rule  required  that  foreign 
manufactuiera  designate  a  U.S.  agent  to 
be  raaponaible  for  reporting  under  part 
803.  U.S.  designated  agenU  ware  to  be 
responsible  for  (1)  Reporting  to  FDA  in 
accordance  with  SS  803.50,  803.52, 
803.53, 803.55,  and  803.56:  (2) 
oonduAiag,  or  obtaining  btun  the 
foreign  manufacturar,  the  neceaaaiy 
infoiraatlan  legardbigdie  inveatigBtian 
and  evaluatian  of  the  event  under  the    ' 
requirements  of  $  803.50;  (3)  oertifying 
in  accordance  with  S  803.57;  (4) 
forwarding  MDR  complaints  to  the 
foreign  manufacturer  and  nutintatning 
documentation  of  this  requirement;  (5) 
maintaining  complaint  files  in 
accordance  with  $  803.18;  and  (6) 
registering,  listing,  and  submittii^ 
piemaikst  notifications  in  accordance 
with  part  807. 


After  the  issuance  of  the  December 
1995  final  rule,  manufacturers  who 
began  to  Implement  amngements  «rith 
U.S.  daaignatsd  agents  stated  that  It  was 
difficult  to  find  individuals  tvilUng  to 
take  on  the  duties  of  a  U.S.  daaignatsd 
agent  and  that  faes  were  high  fdrthoaa 
wlllins  to  take  on  tl»  duties. 
Manufactiuere  noted  particular  concern 
about  the  appropriateness  of  a  U.S. 
designated  agent  providing 
certffications  rdated  to  MDR'k  and 
premari^et  notification  requirements 
becsuse  they  believed  that  the  U.S. 
deaignated  agent  may  not  be  able  to 
accurately  provide  such  oertUkatloos. 
Moreover,  me  potential  liabilify 
associated  with  certification 
responsibilities  greatly  incnaaed  the 
cost  of  U.S.  deaignated  agent  eervioes. 

In  addition  to  the  conoenos  diacuased 
previously,  many  other  issues  relating  to 
the  implenienlation  and  acope  of  U.S. 
designated  sgent  requirements  were 
lalaed  far  the  first  time  alter  the 
Daceaber  1995  final  rule.  After  further 
iaiena]  dlacusaions,  FDA  decided  to 
stay  the  efiactive  dale  ef  these 
ra^iireaaaarts,  ss  noted  elaewlirra  in  this 
issue  of  the  Fadaral  laglataa.  until 
farther  noUoe  and  commeat  proceedings 
and  the  issuance  of  a  new  rule. 

In  the  interim,  foreign  manufacturers 
have  a  responsibilify  for  compllanoa 
with  all  Btedical  device  repelling 
requinotents  which  will  not  lie  aSacted 
by  the  stay  of  the  efbcdve  date  of  the 
U.S.  dasi^tad  agent  requiiemenu. 
This  is  because  the  Oeoember  1995  final 
rule  contained  a  significant  change 
regarding  foreign  manufarturera.  The 
origlBal  MDR  legulatiaa  that  became 
effoctive  Oaosraber  13, 19*4,  applied 
onfy  to  aaaufacturers  that  wen 
raquirad  to  ngislar  under  part  807. 
Beciuss  faraign  manufacturan  an  not 
i«quiisd  to  ragister,  the  1964  rule  did 
not  sppfy  to  them.  TheOeceaiber  1995 
final  rule,  however,  applies  to 
manufarturera  regardless  of  whether 
they  ara  raqulred  to  register  under  part 
807.  Rather,  undn-  S  a03.3(n)  of  the 
December  1995  final  rule,  a 
manufacturar  meens  any  parson  who 
manufactures,  prepares,  propagates, 
compounds,  assembles,  or  ptoceeaes  a 
device  by  chemical,  phyalcal,  biological, 
or  other  procedure.  Accordingly,  foreign 
manufarturera  clearly  fit  within  the 
definition  of  manufacturers  who  ara 
required  to  submit  MDR's  imder  the 
December  1995  final  rule.  Therelbre,  on 
July  31, 1996,  foreign  manufarturera 
will  be  fully  subject  to  die  same 
tequiremenu  of  part  803  applicable  to 
domestic  manufacturers.  Inis  includes, 
but  is  not  limited  to,  the  requirements 
for  written  procedures  ($  803.17).  MDR 
avant  files  (S  803.18).  individual  I 
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event  rapocte  (H  803.50  ukd  OOS-SZ). 
Rn-imj  npctfM  (§  803.53),  benUaa 
rapaits  (S  803.55),  and  lupplenMntal 
imrtsK  803.50). 

tIm  tfaysd  provuioos  for  U.S. 
da(ignet*d  igent*  would  hive  laquind 
dut  thaee  fuactiaD*  be  petfacmad  by  a 
US.  deiignatMi  agmt  on  behalf  of  the 
fbraign  Ann.  Becaun  FDA  is  itaying  the 
eSective  date  of  tba  U.&  daajgoatsd 
agent  lequinnMot,  the  full 
nspoBiuiltty  iornpoitiiig  i*  now  dM 
oWgatloo  of  the  tonigBoairabcturar. 
B^nnitig  July  31, 1996,  tonign 
manubctunn  are  nquind  to  submit 
MDR  rapats  directly  to  FDA  (axcqil  far 
oertlficatioa).  b  adimiQa.  existing 
ngistntiaB,  hating,  and  pnmaikat 
notification  ngulattons,  which  will 
remain  In  efisct  duiing  the  stay,  pennit 
fcndgn  manufactuncs  to  register 
(S  807.40(a))  and  suinU  pcomariut 
nodficaticas  ({  807.81)  and  require  than 
to  list  their  davlcas.  (S  807.40(b)). 

FDA  is  recooaidadng  the  dutiaa  of  a 
U.S. ««— <ti"»«-^  agntt  As  noted  in  the 
preamble  to  the  Daoamber  199S  final 
nile,  FDA  intends  to  issue  a  pnpoeed 
rule  to  revoke  tlie  lepoiting 
raquiientents  far  distiibuton,  including 
inmoitan,  (part  804  (21 CFR  part  804)) 
and  replace  them  with  rsquinments 
consistent  with  the  new  manufacturer 
and  user  facility  repotting  tequiremantS 
under  part  803.  Because  bnpoiters  may 
be  able  to  play  a  role,  in  whole  or  in 
pert,  that  waa  assigned  to  the  U.S. 
deetonsted  agsnt  in  the  December  1995 
Bnaltule,  FDA  beliovee  that  it  would  be 
appropriate  to  addnaa  the  issue  of  U.S. 
daeignaled  agents  at  the  same  time  the 
agsocy  tepropoaes  requirements  for 
distributsts  uid  importan  generally. 

PDA  iodudad  the  U.S.  designated 
agsot  lequiramaot  in  the  December  1995 
final  rule  in  order  to  assure  that  fandgn 
and  domestic  manufKturan  are  treated 
equally  and  that  FDA  has  access  to  the 
same  infbrmatian  it  has  from  domestic 
manufacturers  that  will  enable  the 
agency  to  protect  the  public  health.  To 
thia  sod,  FDA  listed  certain  duties  in 
the  December  1995  final  rule  that  a  U.S. 
deaignated  agent  would  be  required  to 
perform  as  described  above.  FDA 
solicits  commants  aa  who  may  beat 
pacfotm  these  duties  and  roecjfically 
seelcs  comments  aa  the  following 
points: 

1.  What  parson  is  best  situated  to 
pasfarm  the  fallowing  duties  that,  in  the 
rial  leiiihei  1905  final  rufa,  wsn  assi^iad 
to  dM  U.S.  dasiyiated  agent  on  behalf  of 
the  fawrign  mannfartnrer.  (1)  Rqxxttiiig 
to  FDA  in  accoidaiios  with  $S  803.50, 
803.52, 803.53, 803,55.  and  803.56;  (2) 
conducting,  or  obtaining  Irom  the 
fonign  manufKturer  the  neceeaary 
infamatfaniegiiidingtheinveetiytion 


and  avaluatiao  of  the  event  under  the 
raquiiemsnts  of  S  803.50;  (3)  cotifying 
in  accordance  with  $  803.57:  (4) 
faiwatdingMDRcanplainlatDtfae  - 

documentatisn  of  this  requirement;  (5) 

tn»int»iTiiiiff  mmplaiwt  fifas  in 

ecoocdanoe  with  $803.18;  and  (6) 
ngislering,  lisUng.  and  submitdng 
pnmorfcat  oodfloatiana  in  accordance 
with  part  8077 

2.  Should  FDA  laquire  a  faraign 
manulactnrsr  to  dwalgnate  a  U.S.  sgent 
to  fulfill  die  lols  of  an  "ofllcial 
ujuespcudant"  wMi  FDA  regarding 
MDR  tepoitiBg  and  olbar  ra^ilatory 
issues  (ag.,  product  listing)?  "Hae  intent 
of  this  tuncdoa  would  be  to  ensure  that 
FDA  can  aeaily  contact  foreign  firms  on 
MDR  issues  and  ''~""""''^'*»  in 
English  with  them,  particularly  on 
urgent  puUic  health  matters. 

3.  Slrauld  FDA  require  foreign 
mannfacturetB  to  designate  a  U.S.  agent 
for  the  ptgpeee  of  fiilfilHng  their 
substantive  U.S.  MDR  obUgsdcms 
legsiillim  complaint  invesdgadons, 
repotting,  and  maintenance  of  MDR 
files?  Hie  intent  of  tliis  function  would 
be  for  FDA  to  be  able  to  monitar  MDR 
compliance  of  foreign  firms  without 
conoucting  a  coedy  uneisess  inspection. 

4.  Can  etther  of  these  functions 
leadily  be  cartlad  out  by  imporfers,  or 
by  odiiir  meann.  to  that  foreign 
manufactuien  would  not  be  required  to 
enter  into  contractual  arrangements 
with  new  entlbes? 

5.  How  can  these  functions  be  carried 
out  efficiently  by  foreign  manufacturers 
who  distribute  devices  into  the  United 
States  by  muldple  impotlers.  and  how 
can  FDA  be  routinely  ininmad  of  all 
importen  of  a  firm  anmially  or  on  an  as 
needed  basis? 

Notwithstanding  FDA's  intent  to 
repropoes  thees  raquiramonts,  the 
agency  has  already  tantadvely 
oooduded  that  it  should  propose  that 
two  aapects  of  the  U.S.  designated  agent 
reguladonsbe  deleted.  The  first  is  die 
requirement  for  U.S.  designated  agents 
to  issue  the  annual  certificadon  required 
under  $  803.57.  Upon  reconsideradon, 
FDA  beUeves  it  is  more  approptiMe  for 
the  foreign  manufacturer  to  issue  this 
certification  as  proposed  in  this  rule. 
The  other  is  the  requirement  for  foreign 
maruifactotera  to  submit  prsmarkat 
nodficadons  (510(k)'s)  through  U.S. 

had  hoped  tUs  provision  would  help 
resolve  510(k)  ovmarahip  issues 
regarding  faieign  mannfacturecs,  FDA  is 
pamiadad  that  the  coats  imposed  by 
this  requirentant  are  not  Ukaly  to 
outweigh  the  passible  benefits.  FDA 
solicits  ccanment  on  its  intaot  to 


propose  to  delete  these  two  parts  of  the 
U.S.  designated  agent  regulations. 

m.  Bnvlrnniantal  faapact 

The  agency  baa  determined  under  21 
CFR  2S.24(aX8)  diet  Uiia  action  is  of  a 
type  that  dioaa  not  Individually  or 
nimulatively  have  a  signiflnsnt  afbct  on 
the  htmian  environment.  Thetefoie, 
neither  an  environ  mental  aasassmant 
nor  an  environmental  impact  statement 
is  required. 

IV.  A—lysfaaf  leiparti 

PDA  has  examined  the  econoiiiic 
impect  of  the  pitipaaad  rule  ondai 
Executive  Ordlr  12886  and  die 
Regulatory  Flexibility  Act  (5  U.S.C 
22601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benafits  of  available  regulatoiy 
alternatives  and,  ifriieB  regulation  b 
necessary,  to  select  regulatory 
approadies  that  maxliniae  net  benefits 
Including  potential  economic, 
envircmmental,  public  heelth  and  salbty, 
and  other  advantages;  distributive 
impacts:  snd  equity.  The  egency 
believes  that  the  propoeed  rule  is 
consistent  with  the  principles  set  out  in 
the  Executive  Order. 

If  a  rule  has  a  aignificant  aconondc 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  FlexifaUity  Act 
requires  sgendes  to  analyze  regulatory 
options  thst  would  TTi4w<m4«>  any 
significant  Impact  of  the  rule  on  small 
entities.  The  propoeed  rule  would  apply 
to  all  medical  dinrioa  inenHltiJtueis  and 
distributors  whose  devioee  are  sold  in 
the  United  Stales.  The  proposed  rule 
would  relieve  two  regulatory  burdens.  It 
would  allow  the  certification  statement 
to  be  aigned  by  the  person  most  familiar 
with  the  MDR  program,  not  necasssrily 
the  president  or  c!e.O.  It  also  dhanges 
the  certification  statement  to  minimise 
the  possibility  of  liability  as  a  result  of 
an  unintended  mistake  in  reporting. 
Therefore,  under  the  Regulatory 
FtadbUity  Act,  5  U.S.C.  2605(b),  the 
Commissioner  of  Food  and  Drugs 
certifies  thai  the  proposed  rule,  if 
Snallzed,  will  not  have  a  significant 
economic  impact  on  a  substsntial 
number  of  small  entities. 

V.  Paperwork  Reduction  Ad  of  19M 
This  proposed  rule  contains 

information  collectioDS  wrtkich  are 
subject  to  review  by  0MB  under  the 
PaperwtsriL  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  title,  deaaiptioo,  and 
rsepnnrtetit  deaoiption  of  the 
informatian  ooUacdons  are  diown 
below  along  with  an  estimie  of  the 
annual  record  keeping  and  periodic 
repotting  burden.  Inrnvled  in  the 
eettanata  fa  the  time  fac  raviewing 
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instructiotu,  seerching  existing  data 
sources,  gathering  and  maintaiiting  the 
data  needad,  and  completing  and 
reviewing  the  coUecUon  of  information. 

TUh:  Reporting  and  record  keeping 
requirements  far  user  facilities, 
dlMrlbutors,  and  manufacturen  of 
medical  devices  under  the  Safe  Medical 
Devices  Act  of  1990  and  the  Medical 


Device  Amendments  of  1992  (General 
Requirements). 

Dsscrfption.-  TUs  regulation  proposes 
to  smend  regufadons  nsarding  device 
manufacturer  and  distrwutor  reporting 
of  deaths,  serious  injuries,  and  certain 
malfimctions  related  to  medical  devices. 
The  purpose  of  these  changes  Is  to 
tmpttnre  the  protection  of  the  public 


health  while  also  reducing  the 
regulatory  burden  on  reporting  entities. 
The  rule  amends  information  coUactlsn 
requirements  which  have  been 
approved  under  OMB  no.  0910-0059. 

Description  of  Retpondentt: 
Businesses  or  (Mher  for  profit 
oiganizations,  nonprofit  organizations. 
Federal.  State,  and  local  governments. 


TABLE  1.— ESTIMATED  ANNUAL  REPORTING  BURDEN 


ZiCFRSedion 

No.qt 

Annual 

Frequency  par 
Raaponaa 

TofalAnnuai 

pSSSL 

nespanae 

ToWHous 

803.57 
804.30 
Tow                              .     • 

12,000 
tJOD 

20,200 

1 
1 

12,000 
8,200 

1 

1 

1&000 

8.200 

20.200 

There  are  no  capital  or  operating  and 
maintwnanne  costs  expected  as  a  result 
of  this  proposal. 

Under  OMB  information  collection 
no.  0910-0059,  which  expires  cm 
February  28, 1909.  a  total  of  187,610 
burden  hours  were  approved  for 
collection  of  inrormeUon  requirements 
in  the  December  11, 1995,  final  rule  (60 
FR  63578)  on  medical  device  user 
facility  and  manufacturer  reporting, 
certification  and  tegiatntion.  The 
12,000  burden  hours  reported  above  in 
Table  1  for  $  803.57  were  inchided  in 
that  approval  and  therefore  do  not  aSact 
the  total  number  of  approved  burden 
houn.  However,  the  8,200  burden  hours 
reported  in  Table  l  for  S  804.30  have  not 
previously  been  considered  in  on 
itiformaUon  collection  submission  to 
OMB,  snd  do  represent  an  increase  in 
the  burden.  Therefore,  this  propoeed 
rule  would  add  8,200  hours  to  the 
existing  approved  burden  and  would 
result  in  a  proposed  total  "^F^n'Tsl 
information  collection  burden  of 
195,810  houra  (187,610  +  8,200  « 
195,810). 

Therefore,  the  agency  solicits  public 
conmients  on  the  revised  information 
collection  requirements  in  order  to:  (1) 
Evaluate  whether  the  propoeed 
collection  of  information  is  neceesary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  minimire  the  burden 
of  the  collection  of  infoimation  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

As  required  by  section  3507(d)  of  the 
Paperwork  lieduction  Act  of  1995,  FDA 
has  submitted  a  copy  of  the  prop<Med 
rule  amending  parts  803  and  804  to 
OMB  for  its  review  of  the  revised 
information  collection  requirements. 
Other  organizations  and  individuals 
interested  in  submitting  comments 
regarding  this  iHuden  estimate  or  any 
aspect  of  these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  should  direct  them 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  New 
Executive  Office  Bldg.,  72S  17Ui  SL 
NW.,  rm.  10235.  Washington,  DC  20503, 
ATTN:  Desk  Officer  for  FDA.  Written 
comments  on  the  information 
collections  should  be  submitted  by 
August  22,  1996. 

List  of  Sobiecto  in  21  CFR  Parts  803  and 
804 

Imports,  Medical  devices.  Repotting 
and  record  keeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  803  and  804  amended  as 
follows: 

PART  WS-MEOtCAL  DEVICE 
REPORTViO 

1.  The  oudiority  dtaUon  for  part  803 
continues  to  read  as  follows: 

Aolharilj:  Seo.  502.  510.  519.  S20.  701. 
704  of  Um  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C  352.  380.  3801,  360j,  371,  374). 

2.  Section  803.1  is  amended  by 
revising  patagnph  (a)  to  read  as  {bllows: 


|80>,1 

(a)  This  part  esUblishes  requiramoits 
for  medicsl  device  reporting.  Under  this 
part,  medical  device  user  facilities  snd 
manufacturen  must  report  deaths  and 
serious  injuries  to  whicli  a  devios  has  or 
may  have  caused  or  contributed,  and 
manufacturen  must  also  report  certain 
device  malfunctions.  Additionally,  user 
facilities  and  manufacturers  must 
establish  and  maintain  advene  event 
files,  and  must  submit  to  FDA  specified 
foUowup  and  summary  reports.  These 
reports  will  assist  FDA  in  protecting  the 
public  health  by  helping  to  ensure  that 
devices  are  not  adultented  or 
misbranded  and  are  safe  and  eCbctive 
for  dieir  intended  use. 


3.  Section  803.57  is  revised  to  read  as 
follows; 

|8QS,S7    AnmialoaiMoalee. 

(a)  All  manufacturers  required  to 
report  under  this  section  shall  submit  an 
annual  certification  report  to  FDA,  on 
FDA  Form  3381,  or  electronic 
equivalent  as  approved  under  §803.14. 
The  date  for  submission  of  certification 
coincides  with  the  dste  for  the  firm's 
aimual  registration,  as  designated  in 
$807.21  of  this  chapter.  Foreign 
manuiacturere  sbsll  submit  their 
certification  by  the  date  on  which  they 
would  be  required  to  register  under 
$807.21  of  this  chapter  if  they  were 
domestic  manufacturen.  The 
certification  period  will  be  the  12- 
month  period  ending  1  month  before  the 
certification  date. 

(b)  The  manufacturer  shall  designate, 
as  the  certifying  official,  sn  individual 
with  ovaraight  responsibilities  for,  and 
knowledge  of,  the  fibnn's  medical  device 
reporting  system.  A  manufacturer  may 
determine,  baaed  upon  its 
otoanixational  structure,  that  one 
individual  cannot  oversee  or  have 
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complote  knowledge  of  the  opentian  of 
the  lepofting  syatem  at  all 
ei^nizatiaiial  componenta  or 
manubctuiiiig  site*  owned  by  the  fiim. 
in  this  dicunutaoce,  the  film  may 
designate  more  than  ooe  certifying 
offldal,  Mdi  of  whcm  will  sign  a  . 
nfftiflniWi?!'  staiament  pertaining  to 
their  nepective  identified 
oraanixatiaoal  oomponentts)  or  aite(s). 

Tc)The  report  shall  contain  the 
following  information: 

(1)  Name,  address,  telephone  niunher, 
and  PDA  ragistiation  number  or  FDA- 
«sii|pMii  Identification  number  of  the 
reporting  site  and  whether  the  firm  is  a 
manufacturer, 

(2)  Name,  title,  address,  telephone 
nnn^er,  signature,  and  date  of  signature 

nl  t^»  p.r«nn  wi.Ung  t)i«  rttiflrrtinn! 

(3)  Name,  address,  and  FDA 
registration  number  of  eech 
mjniifcrtiiring  sits  Covered  by  the 
ceitificatian  md  the  number  of  reports 
submitted  for  devices  maruiiactured  at 
each  site; 

(4)  A  sUtement  certifying  that- 

(i)  The  individual  certifying  for  the 
firm  has  read  the  MDR  requirements 
underpert  803: 

(ii)  "nie  firm  has  established  a  system 
to  implement  medical  device  reporting: 
and 

(iii)  Following  the  procedures  of  its 
medical  device  reporting  system,  the 
reporting  site  submitted  the  specified 
number  of  reports,  or  no  reports,  during 
the  12-mooth  certification  period. 

(d)  The  name  of  the  manufacturer  and 
the  registration  number  submitted  under 
paragraph  (c)(1)  of  this  section  shall  be 
the  same  as  the  reporting  site  that 
submitted  the  reports  required  by 
§§  803.52, 803.53  and  803.55.  Multi- 


reporting  site  manufacturers  who 
dKXjee  to  caiUfy  oentraUy  must  identify 
the  retorting  sites,  by  registration 
numbar  or  n)A-assigned  identification 
number  and  name  covered  by  the 
certificatian.  and  ptovide  the 
infannatian  laquired  by  paragraph  (c)(2) 
and  (cX3)  of  thia  aac<^  for  eadi 
reportiDg  aita. 

PARTtM-MEOICAL  DEVICC 
UWllilUnOW  HtPOHIiW 

4.  The  authority  citation  for  part  804 
continues  to  read  as  follows: 


Sscs.  S02,  510.  519,  520,  701, 
704  of  lbs  Fsdwal  Food,  Drug,  snd  Cosmetic 
Act  (21  l}.S.a  352,  3«0,  3«ai,  360j,  371.  374). 

S.  Part  804  is  amended  by  adding  new 
$  804.30  to  read  as  follows: 

I8MJ0    Annual  oartMcatton. 

(a)  Distributon  required  to  report 
uiiider  this  section  shall  submit  an 
annual  certification  report  to  FDA  on 
iionn  FDA  3381,  or  electronic  equivalent 
as  approved  tmder  $  803.14  of  this 
chapter.  The  date  for  submission  of 
certification  coincides  with  the  date  for 
the  firm's  anniml  registration  as 
designated  in  S  807.21  of  this  chapter. 
This  certificatian  period  will  be  the  12- 
month  period  ending  1  month  before  the 
certification  date. 

(b)  The  distributor  shall  designate,  as 
the  certifying  official,  an  individual 
with  oversi^  responsibilities  for,  and 
knowledge  of,  the  firm's  medical  device 
reporting  system.  A  distributor  may 
determine,  based  upon  its 
ocganizatioctal  structure,  that  one 
individual  cannot  oversee  or  have 
complete  knowledge  of  the  operation  of 
the  reporting  system  at  all 


organizational  compoDants  oc 
distributiao  sites  owned  by  the  firm.  In 
this  drcumstanos,  the  firm  may 
designate  man  than  one  certifying 
official  (one  for  each  component  or  site), 
each  of  whom  will  sign  a  certification 
statement  pertaining  to  their  respective 
identifled  organizational  caaipanent(s) 
arsits(s). 

(c)  The  report  shall  contain  the 
following  information: 

(1)  Name,  address,  telephone  number, 
and  FDA  registration  nimiber  or  FDA 
assigned  identification  number  of  the 
firm: 

(2)  Name,  title,  address,  telephone 
number,  signati^,  and  date  of  signature 
of  the  person  making  the  certificatinn: 

(3)  Name,  address,  and  I^A 
registration  number  of  the  distributor 
covered  by  the  certification  and  the 
number  of  reports  submitted  for  devices 
distributed  by  the  distributor, 

(4)  A  statement  certifying  that; 

(i)  The  individual  certifying  for  the 
firm  has  read  the  MDR  requirements 
under  part  804; 

(ii)  'Ihe  firm  has  established  a  system 
to  implement  medical  device  reporting; 
and, 

(iii)  Following  the  procedures  of  its 
medical  device  reporting  system,  the 
firm  submitted  the  specified  number  of 
reports,  or  no  reports,  during  the  13- 
month  certification  period. 

Dstad:  July  16, 1996. 
WilUaaK.  Hubbard, 
Aaodate  Commistioner  fir  Policy 
Coordination. 
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due  by  8^-96;  pUbWied 

7-1»«6 
Afrquaa^  planning  (ttpuaos, 
I  oil 


Madtoal  device  uaar  facHWes 
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Removal,  38450 

Healtti  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
See  Refugee  Resettlement  Office 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
RULES 
Medicaid: 
Medical  eligibility  quality  control  program  requirements, 
etc.;  Federal  regulatory  reform,  38395-38399 
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Medicare: 
Health  maintenance  organizations,  competitive  medical 
plans,  and  health  care  prepayment  plans — 
Outstanding  loans  and  loan  guarantees  administration; 
CFR  correction,  38395 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  38454 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Telemedicine  Resoarch  Center,  OR,  38455 

Housing  and  Urtian  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  38463-38466 
Mortgage  and  loan  insurance  programs: 

HUD-held  multifamily  mortgage  loans;  sale  notice, 
38467-38469 

inspector  General  Offica,  Healtti  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  38455-38457 

interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Intsmal  Revenue  Service 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  38516-38517 

international  Trade  AdministraUon 

NOTICES 

Agency  information  coUectien  activities: 

Proposed  collection;  comment  request,  38437 
Antidumping: 
Pasta  from — 
Italy.  38547-38549 
Turkey.  38545-38546 
Countervailing  duties: 
Pasta  from — 
Italy,  38544-38545 
Turkey,  38546-38547 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Multifiber  Arrangement;  aimual  statistical  report  on  U.S. 

imports  of  textiles  and  apparel,  38472-38473 
Pasta  from — 

Italy  and  Turkey,  38473 
Variable  speed  virind  turbines  and  components,  38473- 
38474  .  • 

Land  Management  Bureau 

NOTlCn 

Noxious  weed-free  forage:  certified  use  requirement,  38469- 
38470 


Management  and  Budget  Ofltoe 

NOTICES 

Budget  rescissions  and  deferrals 
Cimiulative  reports,  38476-38480 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Iteview  Commission 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Containerless  Research,  Inc.,  38475 

National  Highway  Trafflc  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility;  determinations,  38511-38512 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Champagne  Imports,  Inc.,  38512-38513 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  38457 
National  Institute  of  Mental  Health.  38457 
Research  Grants  Division  special  emphasis  panels. 
38457-38458 

National  L.at>or  Relations  Board 

RULES 

Procedural  rules: 
Debt  collection;  administrative  offset  and  Federal  income 
tax  refund  offset.  38368-38374 

National  Oceanic  and  Atmoapherfc  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  sea  scallop,  38404-38406 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 

groundfish.  38358-38360 
Summer  flounder.  38403-38404 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Northeastern  United  States  fisheries.  38430-38431 
NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  lettere.  etc. 
Vandenberg  AFB.  CA;  Lockheed  launch  vehicles, 
38437-38439 

National  Parte  Service 

NOTICES 

Native  American  human  remains  and  associated  funerary 
objects: 
Colorado  Springs  Pioneers  Museum,  CO;  inventory, 

38470-38471 
Nevada  Test  Site,  Las  Vegas.  NV;  ceramics  et  al.,  38471- 
38472 

Nudear  Regulatory  Commlsaian 

NOTICES 
Meetings: 
Reactor  Safeguards  Advisory  Committee.  38475 

Office  Of  Management  and  Budget 

See  Management  and  Budget  Office 


VI 
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Pension  Benefit  Guaranty  Corporation 

PKOPOSEO  RULES 
Single-employer  plans: 
Reportable  events;  annual  report,  38409-38420 


Multiemployer  plans: 
Bond/escrow  requirement;  exemption  requests — 
St.  Louis  Cardinals.  L.P.,  38480-38481 
Tuscan  Dairy  Farms,  Inc.,  38481-38482 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  38482-38483 

Administrative  Order* 

Iraqi  emergency:  continuation  (Notice  of  July  22, 1996), 
38561 

Piililic  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Refugee  Resetaement  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Refugee  resettlement  program — 
State  FY  1996  funds  for  refugee  social  services,  38456- 
38463 

Research  and  Special  Programs  Administration 

RULES 
Pipeline  safety: 

Federal  regulatory  reform 
Correction,  38403 
NOTICES 
Hazardous  materials  transportation: 

Preemption  determinations,  38513-38514 

Rural  UUHties  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Tri-State  Generation  and  Transmission  Association,  Inc., 
38433-38434 

Securities  and  Exchange  Commission 

Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  38483 

Self-regulatory  organizations;  prop<»ed  rule  changes: 
American  Stock  Exchange,  Inc.,  38485-38490 
Oiicago  Stock  Options  Exchange,  Inc.,  38490-38493 
Midwest  Securities  Trust  Co..  38493-38494 
New  York  Stock  Exchange,  toe,  38494-38498 
Options  Clearing  Corp.,  38498-38503 
Pacific  Stock  Exchange,  Inc.,  38503-38505 
Philadelphia  Stock  Exchange,  Inc.,  38505-38506 

Applications,  hearings,  determinations,  etc.: 
Sirrom  Capital  Corp.  et  al.,  38483-38485 


Small  Business  AdmlnistraUoir 

NOTICES 

Disaster  loan  areas: 

Indiana,  38506 

Kentucky,  38506 

Virgin  Islands,  38506-38507 
License  surrenders: 

Los  Angeles  Capital  Corp.,  38507 

Social  Security  Administration 

RULES 

Social  security  benefits: 
Federal  old  age,  survivors  and  disability  insurance — 
Social  Security  Independence  and  Program 

Improvements  Act,  et  al.;  coverage  provisions, 
38363-38368 
Federal  old  age,  survivors  and  disability  insurance — 
Elementary  or  secondary  school  students,  full-time; 
inclusion  of  students  enrolled  in  home  schooling 
or  independent  study  programs,  38361-38363 

.  Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  al»ndoned  mine  land  reclamation 
plan  submissions: 

Missouri,  38374-38376 

New  Mexico,  38376-38381 

Oklahoma,  38381-38382 

West  Virginia.  38382-38388 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
-plan  submissions: 

Texas,  38420-38422 

Virginia,  38422-38423 
NOTICES. 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  38472 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
CAGY  Industries,  Inc.,  38514 

Toxic  Sulwtances  and  Disease  Registry  Agency  . 
See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  38514— 
3851S 
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Department  of  Education,  38534-38541 

Part  VI 

Department  of  Commerce,  International  Trade 
Administration,  38544-38549 

Part  VII 

Department  of  Transportation,  Federal  Aviation 
Administration,  38552-38.557 

Part  VIII 
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Rules  and  Regulations 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  96-053-1] 

Mexican  Fruit  Fly  Regulations; 
Removal  of  Regulated  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


:  We  ate  amending  the 
regulations  to  remove  the  quarantined 
portion  of  San  Diego  County,  CA,  Srom 
the  list  of  areas  regulated  because  of  the 
Mexican  fruit  fly.  We  have  determined 
that  the  Mexican  fruit  fly  has  been 
eradicated  from  San  Diego  County,  CA, 
and  that  restrictions  on  the  interstate 
movement  of  regulated  articles  from  San 
Diego  County,  CA,  are  no  longer 
necessary  to  prevent  the  spread  of  the 
Mexican  fruit  fly  into  noninfested  areas 
of  the  United  States.  This  action  relieves 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  the  previously  regulated 
area. 

DATES:  Interim  rule  effective  July  19, 
1996.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  23, 1996. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-053-1,  Regulatory 
Analysis  and  Development.  PPD, 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-053-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 


Fnknl  8«|istn' 
VoL  61.  Ho.  143 

Wednesday.  July  24.  1996 


TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatoiy  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  lieyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  bodks  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  weelL 


inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer. 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale.  MD  20737-1236.  (301)  734- 
8247;  ore-mail: 
mstefan@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mexican  fruit  fly.  Anastrepha 
ludens  (Loew).  is  a  destructive  pest  of 
citrus  and  other  types  of  fiiiit.  The  short 
life  cycle  of  the  Mexican  fruit  fly  allows 
rapid  development  of  serious  outbreaks 
that  can  cause  severe  economic  losses  in 
commercial  citrus-produdng  areas.  The 
Mexican  fruit  fly  regulations,  contained 
in  7  CFR  301.64  through  301.64-10 
(referred  to  below  as  the  regulations), 
quarantine  infested  States,  designate 
regulated  areas,  and  restrict  the 
interstate  movement  of  specified  fruits 
and  other  regulated  articles  bom 
regulated  areas  in  order  to  prevent  the 
spread  of  the  Mexican  fruit  fly  to 
noninfested  areas  of  the  United  States. 
Quarantined  States  are  listed  in 
§  301.64(a).  and  regulated  areas  are 
listed  in  $301.64-3(c). 

In  an  interim  rule  e{f&:tive  January 
22. 1996.  aiid  published  in  the  Federal 
Register  on  January  26. 1996  (61  FR 
2391-2393,  Docket  No.  95-089-1),  we 
quarantined  the  State  of  California  and 
designated  portions  of  Los  Angeles 
County  and  San  Diego  County  as 
regulated  areas  because  those  areas  had 
been  found  to  be  infested  with  the 
Mexican  fruit  fly. 

Based  on  insect  trapping  surveys  by 
inspectors  of  California  State  and 
county  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service,  we  have  determined  that  the 
Mexican  fruit  fly  has  been  eradicated 
from  San  Diego  County.  CA.  The  last 
finding  of  Mexican  fruit  fly  thought  to 
be  associated  with  the  infestation  in  this 
area  was  made  on  January  9, 1996. 

Since  then  no  evidence  of  Mexican 
fruit  fly  infestations  has  been  found  in 
this  area.  Therefore,  we  are  removing 
this  area  from  the  list  of  areas  in 
S  301.64-3(c)  regulated  because  of  the 
Mexican  fruit  fly. 


bninediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  uimecessary  restrictions  on  the 
public.  The  area  in  California  affected 
by  this  document  was  regulated  due  to 
the  possibility  that  the  Mexican  fruit  fly 
could  be  spread  to  noninfested  areas  of 
the  United  States.  Since  this  situation 
no  longer  exists,  the  continued 
regulated  status  of  this  area  would 
impose  unnecessary  restrictions. 

Because  prior  notice  and  other  public 
procediues  with  respect  to  this  action 
are  contrary  to  the  public  interest  under 
these  conditions,  we  find  good  cause 
under  5  U.S.C.  553  to  make  it  effective 
upon  signature.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  actien. 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  removes  restrictions  on  the 
interstate  movement  of  regulated 
articles  fttim  a  portion  of  San  Diego 
County,  CA.  Within  this  regulated  area, 
there  are  101  small  entities  that  may  be 
affected  by  this  rule.  These  include  1 
grower  on  two-tenths  of  an  acre,  93  fhiit 
sellers,  and  4  nurseries.  These  101 
entities  comprise  less  than  1  percent  of 
the  total  number  of  similar  enterprises 
operating  in  the  State  of  CaUfomia. 

These  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate  movement,  and  the 
distribution  of  these  articles  was  not 
affected  by  the  regulatory  provisions  we 
are  removing.  Many  of  these  entities 
also  handle  other  items  in  addition  to 
the  previously  regulated  articles.  The 
effect  on  those  few  entities  that  move 
regulated  articles  interstate  was 
minimized  by  the  availability  of  various 
treatments  that,  in  most  cases,  allowed 
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these  small  entities  to  move  regulated 
Biticles  interstate  with  very  little 
additional  cost.  Therefore,  the  effect,  if 
any.  of  this  rule  on  these  entities 
appears  to  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  ia025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  IZSM 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laurs  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  ReductiaD  Act 

This  document  contains  no  new 
information  collection  or  recortlkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
elseq.). 

Utt  ofSubiects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
disuses  and  pests.  Quarantine, 
Reporting  and  recordkeeping  ^ 

requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Aadurilr  7  U.S.C  tSOfab.  ISOdd.  ISOee, 
tSOff.  161. 162.  and  164-167:  7  CPR  2.22, 
2.80.  and  371.2(c|. 

{301M-3    tA'iMnd*^ 

2.  In  S  301.64-3,  paragraph  (c)  is 
amended  by  removing  the  description  of 
the  regulated  area  for  San  Diego  County, 
CA. 

Done  in  Washington.  DC,  thia  191h  day  of 
)uly  1996. 
Tcny  L.  Medley, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service.        ^ 
IFR  Doc  96-18754  Filed  7-23-96: 8:4S  am] 
Miae  ooec  Mie-*4-r 


Agricultural  Marfcettng  Sarvtc* 

7  CFR  Part  905 
[PocfeMNo.  FVSe-WI6-1  IFR] 

Onnges,  Grapefruit,  Tangerines,  and 
Tangaloa  Qrown  In  Florida; 
Asaessment  Rate 

AOENCY:  Agricultural  Marketing  Service. 

USDA.' 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUHHARV:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
Citrus  Administrative  Committee 
(Committee)  under  Marketing  Order  No. 
905  for  the  1996-97  fiscal  period  and 
continuing  until  amended.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  citrus 
grown  in  Florida.  Authorization  to 
assess  dtrus  handlers  enables  the 
Oimmittee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program. 

DATES:  Effective  on  August  1. 1996. 
Comments  received  by  August  23, 1996 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADOflESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS, 
USDA,  P.O.  Box  96456.  room  2523-S, 
Washington,  DC  20090-6456,  FAX  (202) 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Ri^ister  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  COMTACT: 
[)oris  Jamieson,  Southeast  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  2276, 
Winter  Haven,  FL  33883-2276, 
telephone  (813)  299-4770.  FAX  (813) 
299-5169,  or  Tershirra  Yeager, 
Marketing  Order  Administretion 
Branch,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456. 
telephone  (202)  720-8139,  FAX  (202) 
720-5698.  Small  business  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456.  Room 
2523-S,  Washington,  D.C.  20090-6456; 
telephone:  (202)  720-2491,  Fax  *  (202) 
720-5698. 

SUPPIBKNTARY  MFOflMATtON:  This  rule 
is  issued  under  Marketing  Agreement 


No.  84  and  Order  No.  905,  as  amended 
(7  CFR  part  905).  regulating  the 
handling  of  Oranges,  Grapefruit, 
Tangerines,  and  Tangelos  Grown  in 
Florida,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Florida  citrus  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  fiom 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  citrus 
beginning  August  1, 1996.  and 
continuing  until  amended  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  slating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  competiblUty. 

There  are  approximately  11.000 
producers  of  citrus  in  the  production 
area  and  approximately  100  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601]  as  those  having  aimual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  majority  of  citrus 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  Florida  citrus  marketing  order 
provides  authority  for  the  Conunittee, 
with  the  approval  of  the  Department,  to 
formulate  an  aimual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Oranges, 
Grapefruit.  Tangerines,  and  Tangelos 
Grown  in  Florida.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
fonnulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
fonnulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  Committee  met  on  May  24, 1996, 
and  unanimously  recommended  1996- 
97  expenditures  of  approximately 
$230,000  and  an  assessment  rate  of 
$0.0035  per  4/5  bushel  carton  of  citrus. 
In  comparison,  last  year's  budgeted 
expenditures  were  $215,000.  The 
assessment  rate  of  SO. 0035  is  $0.00025 
higher  than  last  year's  assessment. 
Major  expenditures  recommended  by 
the  Committee  for  the  1996-97  year 
include  $102,760  for  salaries,  $36,000 
for  the  Manifest  Department-FDACS, 
and  $13,500  for  insurance  and  bonds. 
Budgeted  expenses  for  these  items  in 
1995-96  were  $101,740  for  salaries, 
$36,000  for  the  Manifest  Department- 
FDACS,  and  $13,350  for  insurance  and 
bonds. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  citrus.  Citrus 
shipments  for  the  year  are  estimated  at 
64,500,000  which  should  provide 
$225,750  in  assessment  income.  Income 
derived  fix>m  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  vrill  be 
adequate  to  cover  budgeted  expenses. 
Any  excess  of  revenues  or  expenses  will 
be  placed  in  the  reserve  fund.  Funds  in 
the  reserve  will  be  kept  within  the 
maximum  permitted  by  the  order. 


While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  imiform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producere. 
However,  these  costs  will  be  oSset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  'Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  during 
each  fiscal  period  to  consider 
recommendations  for  modification  of 
the  assessment  rate.  The  dates  and  times 
of  Committee  meetings  are  available 
from  the  Committee  or  the  Department. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  virill  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1996-97  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  ofthe  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
fotmd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  pubUc  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expen.ses 
which  are  incurred  on  a  continuous 
basis:  (2)  the  1996-97  fiscal  period 
begins  on  August  1, 1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  citrus  handled  during 


such  fiscal  period;  (3)  handlers  an 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  action* 
issued  in  part  years;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Pail  90S 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  90S  is  amended  as 
follows: 

PART  905— ORANQES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

l.The  authority  citation  for  7  CFR  part 
905  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  A  new  subpart — Assessment  Rales 
consisting  of  a  new  §  905.235  and  a  new 
subpart  heading — Grade  and  Size 
Requirements  are  added  immediately 
preceding  %  905.306  Orange,  Grapefruit, 
Tangerine,  and  Tangelo  regulation  to 
read  as  follows: 

Note:  This  section  will  appear  in  UieCode 
of  Federal  Regulatioiu. 

Subpart- Assessment  Rates 

(906.23S    Assessment  rata. 

On  and  after  August  1. 1996,  an 
assessment  rale  of  $0.0035  per  '/s  bushel 
carton  is  established  for  assessable  for 
Florida  citrus  covered  under  the  order. 

Subpart— Grade  and  Size 
Requirements 


( 806.306    Orange.  GrapelruH. 
and  Tangelo  Regulation. 


Doted:  July  15. 1996. 
Robert  C  Kaeaey, 

Director,  Fruit  and  Vegetable  Division. 
IFR  Doc  96-16467  Filed  7-23-96;  8:45  am) 
BICUNS  COOE  MII>-«9-« 

7  CFR  Part  1240 

[AMS-FV-M-701.q 

Honey  Research,  Promotion,  and 
Consumer  Information  Order- 
Amendment  of  the  Rules  and 
Regulations  to  Add  HTS  Code  for 
Flavored  Honey;  Correction 

AtSENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Coirection  to  final  rule. 
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:  This  document  contains  a 
Conection  to  tlie  final  rule  wliich  was 
publislied  Tuesday,  |une  11, 1996  |61 
FR  29461].  The  final  rule  added  a 
Harmonized  Tariff  Schedule  code 
number  for  imported  flavor^  honey  to 
provide  authority  for  the  U.S.  Customs 
Service  to  collect  an  assessment  on  all 
imported  flevor«d  honey. 
SFECnVE  DATE:  June  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT. 
Richard  B.  Schultz,  I^esearch  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2535-S,  Washington.  D.C.  29909- 
6456:  telephone  (202)  720-9915. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Honey  Research,  Promotion,  and 
Consumer  Information  Order  (Order) 
provides  that  each  producer  and 
importer  shall  pay  to  the  Honey  Board 
(Board)  a  one  cent  per  pound 
assessment  rdte  on  honey  and  honey 
products  produced  in  or  imported  into 
the  United  States.  Section  1240.5  of  the 
Order  defines  honey  products  as 
products  wherein  honey  is  a  principal 
ingredient. 

m  order  for  the  U.S.  Customs  Service 
(Customs)  to  collect  the  assessments  on 
imported  honey  and  honey  products, 
each  product  must  be  identified  by  a 
Harmonized  Tariff  Schedule  (HTS)  code 
number.  Since  the  Board — s  inception, 
honey  has  been  assessed  by  Customs 
under  HTS  code  number  0409.00.00. 
However,  there  were  no  HTS  codes  for 
honey  products. 

The  Board  identified  flavored  honey 
as  a  product  containing  approximately 
99  percent  honey  and  estimated  that 
500,000  pounds  of  flavored  honey  are 
imported  into  the  United  States 
annually  without  the  importer  paying 
the  required  assessment.  At  the 
recommendation  of  the  Board,  the 
Department  of  Agriculture  (Department) 
requested  the  Committee  for  Statistical 
Aiinotation  of  Tariff  Schedules 
(Committee)  of  the  International  Trade 
Commission  to  establish  an  HTS  code 
for  flavored  honey.  The  Committee 
notified  the  Department  on  February  13, 
1996,  that  a  code  had  been  established 
for  flavored  honey.  On  June  11, 1996, 
the  Department  published  a  final  rule  at 
61  FR  29461  that  added  the  new  HTS 
code  for  flavored  honey  to  the  rules  and 
regulations  luider  the  Order  to  provide 
authority  for  Customs  to  collect  the 
assessment  on  all  imported,  flavored 
honey.  However,  the  HTS  code  number 
published  was  incorrect,  and  Customs 
will  be  unable  lo  collect  assessments  on 
imported,  flavored  honey  until  the 
correct  number  is  published. 


Need  for  Correction 

In  the  final  rule,  the  HTS  code  for 
flavored  honey  was  incorrectly  listed  as 
21006.90.9988  rather  than  as 
2106.90.9988. 

Correction  of  Publicatiaa 

Accordingly,  in  the  June  11, 1996, 
publication,  FR  Doc.  96-14758,  page 
29462,  first  column,  7  CFR  Part  1240. 
S  1240.115,  paragraph  (e)  is  corrected  by 
removing  the  figure  "21006.90.9988" 
and  adding  in  its  place  "2106.90.9988". 

Dated:  |uly  15. 1996. 
Eeiicit  C  Keaney, 

Director,  Fruit  and  Vegetable  Division. 
IFR  Doc  9^18463  Filed  7-23-96:  8:45  ami 
Bu«n  cooc  34t*-«>-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  311 

Rules  Ooveming  Public  Observation  of 
Meeangs  of  the  Corporation's  Board  of 
Directors 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  rule:  technical 

amendments. 

summary:  The  Federal  Deposit 
Insurance  Corporation  (FBIC  or 
Corporation)  is  amending  its 
regulations,  which  implement  the 
requirements  of  The  Government  in  the 
Sunshine  Act  (Sunshine  Act)  regarding 
public  observation  of  meetings  of  its 
Board  of  Directors  (Public  Observation 
Rules)  to  amend  the  definition  of 
"Board"  by  deleting  references  to 
specific  standing  committees  which  no 
longer  exist  and  eliminating  otherwise 
superfluous  language;  make  two  minor 
technical  changes;  update  delegations  of 
authority  to  conform  to  a  changed 
position  structure  in  the  Corporation's 
Legal  Division;  and  include  a  cross- 
reference  to  the  Corporation's  Freedom 
of  Information  Act  (FOIA)  regulations  to 
clarify  that  documents  considered  in 
connection  with  Board  meetings  may  be 
made  available  to  the  public  under 
FOL\. 

EFFECTIVE  DATE:  July  24, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Leneta  G.  Gregorie,  Counsel  and  Special 
Assistant  to  the  Executive  Secretary, 
Office  of  the  Executive  Secretary,  (202) 
898-3719. 

SUPPt.EMENTARY  MFORMATION: 
I.  Background 

Section  303  of  the  Riegle  Community 
Development  and  Regulatory 


Improvement  Act  of  1994,  Pub.  L.  103- 
325, 108  Stat.  2214,  requires  that  each 
Federal  banking  agency  conduct  a 
review  of  its  written  regulations  and 
policies  for  purposes  of  improving 
efficiency,  reducing  uimecessary  costs, 
eliminating  unwarranted  constraints  on 
credit  availability,  and  removing 
inconsistencies  and  outmoded  and 
duplicative  requirements.  The  FDIC,  in 
compliance  with  that  mandate,  has 
reviewed  part  311  of  its  regulations  and 
determined  that,  although  it  is 
statutorily  mandated  and  imposes  no 
unnecessary  costs  or  unwarranted 
constraints  on  credit  availability,  several 
minor,  technical  amendments  are 
necessary  to  ensure  internal  consistency 
and  consistency  with  current 
organizational  structure  and  the 
underlying  statute,  and  to  clarify  the 
procedures  under  which  certain 
documents  may  be  made  available. 

The  definition  of  "Board"  at  S  311.2(a) 
excludes  any  standing  or  special 
committee  (such  as  the  Board  of  Review, 
the  Board  of  Review  (Mergers),  or  the 
Committee  on  Liquidations,  Loans  and 
Purchases  of  Assets)  which  has  been  or 
may  be  created  by  the  Board  of  Directors 
but  whose  membership  consists 
primarily  of  Corporation  employees, 
including  not  more  than  one  Board 
member.  This  exclusionary  language 
was  originally  included  in  the  definition 
to  make  it  clear  that  the  Corporation's 
then  existing  standing  committees, 
because  of  their  functions  and 
membership,  did  not  constitute 
"subdivisions"  of  the  Board.  However, 
it  has  since  been  well  established  that 
Congress  did  not  intend  to  bring  agency 
employees  within  the  meaning  of  the 
term  "subdivisions",  thereby  rendering 
the  exclusion  unnecessary.  In  addition, 
all  but  one  of  the  named  conunittees 
have  been  abolished,  and  the 
Corporation's  standing  committee 
structure  is  always  subject  to  change  at 
the  discretion  of  the  Board.  Substituting 
the  naines  of  currently  existing 
committees  would  render  the  reference 
outdated  each  time  a  change  was  made 
to  the  committee  structure.  Therefore,  in 
order  to  simplify  the  definition  of 
"Board"  and  eliminate  the  need  to  make 
constant  revisions  to  the  regulation,  the 
entire  exclusionary  clause  has  been 
deleted. 

Under  the  Sunshine  Act.  a  "meeting" 
is  defined  as  the  deliberations  of  at  least 
the  number  of  individual  agency 
members  required  to  take  action  on 
behalf  of  the  agency  where  such 
deliberations  determine  or  result  in  the 
joint  conduct  or  disposition  of  official 
agency  business.  Although  the  Sunshine 
Act  is  silent  on  the  issue  of  notational 
voting,  judicial  interpretations  of  the 
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term  "meeting"  have  consistently  held 
that  it  does  not  apply  to  a  notational 
voting  system  in  which  agency  members 
vote  individually  on  matters  drculaled 
to  them  sequentially  in  writing.  See  e.g.. 
Railroad  Comm'n  of  Texas  v.  U.S.,  765 
F.2d  221  (D.C.  Cir.  1985); 
Communications  Systems,  Inc.  v.  fCC, 
595  F.2d  797  (D.C  Cir.  1978).  The 
Corporation,  at  S  311.2(b)(2)  of  iU 
regulation,  has  attempted  to  include  this 
judicial  interpretation  in  its  regulatory 
definition  of  what  constitutes  a 
"meeting"  by  excluding  from  the 
definition  infrequent  decisionmaking  by 
the  circulation  of  written  material  to 
individual  Board  members.  However, 
the  reference  to  "lijnbequent"  use  of 
notational  voting  is  inconsistent  with 
judicial  interpretations  which  exclude 
notational  voting  from  the  definition  of 
"meeting"  without  regard  to  the 
frequency  with  which  such  a  procedure 
is  used  lo  make  decisions.  Therefore, 
the  FDIC  has  removed  the  reference  to 
"lilnfrequent"  at  S  311.2(b)(3)  to  make 
the  exclusion  consistent  with  relevant 
court  decisions.  Despite  this  change,  the 
FDIC  contemplates  no  change  in  the 
frequency  with  which  it  has  used 
notational  voting  procedures  in  the  past. 

The  position  structure  of  the 
Corporation's  Legal  Division  has 
changed  slightly  since  part  311  was 
initially  implemented.  Thus,  the 
delegations  of  authority  lo  certify  that  a 
meeting  of  the  Board  may  be  cl(»ed  to 
the  public  has  been  amended  in  a  way 
that  reflects  the  changed  structure  and 
accommodates  any  future  changes. 

Although  $  311.8  is  currently  titled  in 
such  a  way  as  to  limit  its  application  to 
transcripts  and  minutes  of  "closed" 
Board  meetings,  it  does  in  fact  address 
minutes  of  meetings  of  open  Board 
meetings  as  well.  'The  heading  has, 
therefore,  been  revised  to  read, 
"Transcripts  and  minutes  of  meetings." 

Finally,  at  §  311.8,  a  new  paragraph 
(e),  entitled  "Procedures  for  obtaining 
documents  identified  in  minutes",  has 
been  added  to  clarify  that,  in  addition 
to  the  availability  under  the  Simshine 
Act  of  transcripts  and  minutes  of  Board 
meetings,  documents  referred  to  in 
minutes  or  considered  in  connection 
with  any  action  taken  at  Board  meetings 
may  be  made  available  under  the 
Corporation's  FOIA  regulations,  to  the 
extent  permitted  by  FOIA. 

n.  Public  Comment  Waiver 

The  amendments  are  not  substantive. 
Rather,  they  remove  obsolete  and 
superfluous  provisions,  make  technical 
amendments,  change  a  delegation  of 
authority  to  make  it  consistent  with 
current  organizational  structure;  and 
clarify  procedures  for  obtaining  certain 


documents.  The  Board  finds  that 
because  Part  311  addressses  internal 
agency  procedure  and  practice,  public 
comment  on  these  changes  is 
uimecessary  and  contrary  to  the  public 
interest.  Thus,  the  Board  has 
determined  that  there  exists  good  cause 
for  not  following  the  provisions  of  5 
U.S.C.  S53(b)  relating  to  notice  and 
public  participation  in  connection  with 
the  adoption  of  these  amendments. 

m.  Matters  of  Regulatory  Procedure 

Begulatory  Flexibility  Analysis 

The  requirements  of  Chapter  6  of  Title 
5  of  the  United  States  Code  relative  to 
"The  Analysis  of  Regulatory  Functions" 
does  not  apply  to  Part  311.  Part  311  is 
not  a  "rule"  for  purposes  of  that  statute 
(see  5  U.S.C.  601(2))  as  it  is  not  a  rule 
for  which  the  FDIC  is  required  to 
publish  a  general  notice  of  proposed 
rulemaking  under  section  553(b)  of  Title 
5  of  the  United  Stales  Code.  Part  311  is 
a  rule  of  agency  procedure  and/or 
practice  and  is  thus  exempt  imder  the 
statute. 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  35Q4(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.)  ara  contained  in  this 
notice.  Consequently,  no  information 
has  been  submitted  lo  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects  in  12  CFR  Part  311 

Sunshine  Act 

For  the  reasons  set  forth  above,  12 
CFR  part  311  is  amended  as  set  forth 
below. 

PART  311— RULES  GOVERNING 
PUBLIC  OBSERVATION  OF  MEETINGS 
OF  THE  CORPORATION'S  BOARD  OF 
DIRECTORS 

1.  The  authority  citation  for  Part  311 
continues  to  read  as  follows: 

Anlhortty:  5  U.S.C.  S52b  and  12  U.S.C 
1819. 

2.  Section  311.2  is  amsodad  by  revising 
paragraph  (a)  to  read  ai  follows: 

1311,2 


(a)  Board  means  Board  of  Directors  of 
the  Federal  Deposit  Insurance 
Corporation  and  includes  any 
subdivision  of  the  Board  authorized  to 
act  on  behalf  of  the  Corporation. 


4.  Section  311.7  is  amended'by 
revising  the  second  and  third  sentences 
to  read  as  follows: 

1311.7    Qanani  Ccunaal  cwWIeallon. 

*  *  *  In  the  absence  of  the  Geiieral 
Counsel,  the  next  ranking  official  in  the 
Legal  Division  may  perform  the 
certification.  If  the  General  Coimsel  and 
such  next  ranking  official  in  the  Legal 
Division  are  both  absent,  the  official  in 
the  Legal  Division  who  is  then  next  in 
rank  may  provide  the  required 
certification.  ■  •  • 

5.  Section  311.8  is  amended  by 
revising  the  heading;  by  revising  the 
first  sentence  of  paragraph  (d)(1);  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

{3114   TranacripM and minmas ol 


(d)  *  *  *  (1)  An  individual  may 
inspect  materials  made  available  under 
paragraph  (c)  of  this  section  at  the  Office 
of  the  Executive  Secretary.  Federal 
Deposit  Insurance  Corporation.  550 17th 
Street.  N.W..  Washington,  D.C.  20429. 
during  normal  business  hours.  ■  •  • 

•        >        *        «        * 

(e)  Procedures  for  obtaining 
documents  identified  in  minutes.  Copies 
of  docimienis  identified  in  minutes  or 
considered  by  the  Board  in  connection 
with  any  action  identified  in  the 
minutes  may  be  made  available  lo  the 
public  upon  request,  to  the  extent 
permitted  by  the  Freedom  of 
Information  Act,  under  the  provisions  of 
12  CFR  part  309,  Disclosure  of 
Information. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C  thii  16th  day  of 
)uly.  1996. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feidoun, 
Deputy  Executive  Secretary. 
IFR  Doc.  96-18656  Filed  7-23-96:  8:4S  ami 


S  311.2    [A 

3.  Section  311.2(bl(3)  is  amended  by 
removing  the  words  "Infrequent 
decisionmaking"  and  adding  in  their 
place,  the  words  "Decision-making".' 
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DEPARTMENT  OF  OOMMERCE 

Nadonai  Oceanic  and  Atmoaphertc 
AdmlnMralion 

1SCFRPart902 

SOCFRPartSTS 

(OockM  No.  96060312&41S1-<n;  La 
040MM] 

Rm064»-AHO3 

Rahariaa  of  Iha  Exclusive  Economic 
Zona  off  Aiaaka;  Salmon  Donation 


AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 


:  NMFS  issues  a  final  rule  to 
implement  Amendment  26  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Ooundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and 
Amendment  29  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska.  This  rule  authorizes  a 
voluntary  Salmon  Donation  Program 
(SDP)  for  distribution  of  Pacific  salmon 
taken  as  hycatch  in  the  groundfish  trawl 
fisheries  off  Alaska  to  economically 
disadvantaged  individuals  by  lax- 
exempt  organizations  through  a  NMFS- 
authorized  distributor.  This  action  is 
necessary  to  support  industry  initiatives 
to  reduce  waste  from  discard  in  the 
groundfish  fisheries  by  processing 
.salmon  hycatch  for  human 
consiunption.  This  action  is  intended  to 
promote  the  goals  and  objectives  of  the 
FMPs  that  govern  the  commercial 
groundfish  fisheries  off  Alaska. 
eertcmt  date:  July  19, 1996. 
AMWESSCS:  Copies  of  Amendments  26 
and  29  and  the  Environmental 
Assessment/Regulatory  Impact  Review 
(EA/RIR)  prepared  for  the  amendments 
may  be  obtained  from  the  North  Pacific 
Fishery  Management  Council,  Suite  306, 
60S  West  4lh  Ave.,  Anchorage,  AK 
99510-2252;  telephone:  907-271-2809. 
Send  comments  regarding  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burdens,  to  Susan  J. 
Salveson,  Fisheries  Management 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802. 
FOR  FUPmCR  MFOnUATIOH  CONTACT: 
Susan  I.  Salveson.  907-586-7228. 
lUI>l>LBefTAflT  MFOMIATKM:  Fishing 
for  groundfish  by  U.S.  vessels  in  the 
exclusive  economic  zone  of  the  Gulf  of 
Alaska  (GOA)  and  Bering  Sea  and 
Aleutian  Islands  management  area 


(BSAI)  is  maiMged  by  NMFS  according 
to  the  respective  FMPs  for  the 
groundfish  fisheries  of  the  COA  and 
BSAI.  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801,  et  seq.)  (Magnuson  Act) 
and  are  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 
at  50  era  part  679. 

This  action  implements  regulations 
authorized  under  Amendments  26  and 
29  to  the  FMPs.  These  amendments 
were  approved  by  NMFS  on  Jidy  10, 
1996,  and  authorize  the  distribution  of 
Pacific  salmon  taken  incideDlally  in  the 
groundfish  trawl  fisheries  off  Alaska  to 
economically  disadvantaged  individuals 
by  tax-exempt  organizations  through  a 
NMFS-authorized  distributor.  The  SDP's 
objective  is  to  reduce  waste  from 
discards  in  the  groundfish  trawl 
fisheries. 

Under  this  final  rule,  the  Director, 
Alaska  Region,  NMFS  (Regional 
Director!  will  select  one  or  more  tax- 
exempt  organizations  to  be  authorized 
distributors  based  on  the  information 
submitted  by  applicants  under  §679.26. 
After  review  of  qualified  applicants, 
NMFS  will  announce  the  selection  of 
authorized  distributor<s)  in  the  Federal 
Register.  NMFS  anticipates  that  the 
selection  process  of  (an)  authorized 
distributor(s)  will  be  completed  prior  to 
the  beginning  of  the  1996  BSAI  pollock 
nonroe  aeeson.  Any  vessel  or  processor 
wishing  to  retain  and  process  salmon 
hycatch  for  delivery  to  an  authorized 
distributor  selected  by  NMFS  must  be 
listed  by  the  authorized  distributor  as  a 
participant  Any  costs  resulting  from  the 
handling,  processing,  storing,  and 
delivery  of  donated  salmon  to  an 
authorized  distributor  will  be  borne  by 
participating  vessels  and  processors. 
Participation  in  the  SDP  is  voluritary. 

A  full  description  of,  and  background 
information  on,  the  SDP  may  be  found 
in  the  preamble  to  the  proposed  rule 
published  in  the  Federal  Register  on 
May  16. 1996  (61  TO  24750)  and  in  the 
EA/RIR  prepared  for  this  action.  Public 
comment  on  the  proposed  rule  was 
invited  through  July  1, 1996.  The  U.S. 
Coast  Guard  commented  that  no 
enforcement  or  safety  concerns  would 
result  from  the  proposed  SOP.  No  other 
written  comments  were  received  during 
the  comment  period. 

No  changes  to  the  proposed  rule  are 
made  in  the  final  rule  except  to 
incorporate  the  regulatory  format  into 
the  new  consolidated  regulations 
governing  the  fisheries  in  Federal  waters 
off  Alaska  (50  CFR  part  67S). 


Qassificalion 

The  Regional  Director  has  determined 
that  Amendments  26  and  29  are 
necessary  for  the  conservation  and 
management  of  the  groundfish  fisheries 
of  the  BSAI  and  the  GOA  and  that  they 
are  consistent  with  the  Magnuson  Act 
and  other  applicable  laws. 

This  rule  nas  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reesons 
were  published  in  the  notice  of 
proposed  rulemaking.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

This  rule  contains  a  collection-of- 
information  requirements  subject  to  the 
PRA.  The  collection  of  this  information 
has  been  approved  by  the  OMB,  Control 
Number  0648-0316.  The  rule  includes 
an  application  to  pariicipat>;  as  an 
authorized  distributor  in  the  SDP, 
documentation  requirements  for  the 
authorized  distributorfs)  and  processors 
participating  in  the  SDP.  packaging 
requirements  for  vessels  and  processors, 
and  identification  requirements.  Public 
reporting  burden  for  these  collections  of 
information  are  estimated  to  average  40, 
40, 0.1,  and  0.25  hours  respectively,  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
suggestions  regarding  burden  estimates 
or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burdens  to  Susan  J. 
Salveson  (see  AD0AESS8S)  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  Washington,  D.C.  20503, 
Attn:  NOAA  Desk  Officer. 

NMFS  has  determined  that  this  final 
rule  should  be  effective  immediately  to 
provide  adequate  time  for  tax-exempt 
organizations  to  apply  to  NMFS  to 
become  authorized  distributors  and  for 
NMFS  to  review  applications,  to  issue 


SDP  permits  to  authorized  distributors, 
and  to  notify  the  public  in  the  Federal 
Regiater  of  authorized  distributors  prior 
to  the  beginning  of  the  1996  BSAI 
pollock  nonroe  season,  currently 
scheduled  for  August  IS.  An 
infrastructure  has  been  developed  over 
the  past  2  years  to  provide  for  the 
distribution  of  donated  salmon  taken 
incidentally  in  the  BSAI  pollock  fishery 
to  needy  individuals  under  authority  of 
three  successive  experimental  fishing 
permits  (EFPs).  The  last  EFP  expired  at 
the  end  of  the  1996  pollock  roe  season. 
The  infrastructure  for  the  distribution  of 
donated  salmon  could  be  jeopardized  if 
a  hiatus  occurs  in  the  authority  to  retain 
and  donate  salmon  during  the  upcoming 
pollock  nonroe  season.  Therefore,  the 
need  to  implement  the  final  rule  in  a 
timely  manner  to  provide  adequate  time 
to  select  authorized  distributors  prior  to 
the  1996  pollock  noiuoe  season  and 
avoid  a  hiatus  and  the  foct  that 
participation  in  the  SDP  is  voluntary 
constitute  good  cause  under  authority 
contained  in  5  U.S.C.  5S3(d)(3)  to  make 
this  rule  effective  inunediately. 

ListofSubiects 


Current 
CFR  part  Of  section  where  the      £J^£2fL 
intomtalior  colleclion  requira-      ,^iMl!L 

0648-) 


IS  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  fuly  IS,  1996. 
Gary  Matlock. 

Program  Monageinent  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  chapter  IX  and  50 
CFR  chapter  VI  are  amended  as  follows: 

ISCFRChaplarIX 

PART  902— NOAA  INFORIMATION 
C0U.ECT10N  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3S01  et  seq. 

2.  In  §  902.1,  paragraph  (b),  the  table 
is  amended  by  adding,  in  numerical 
order,  the  following  entry  to  read  as 
follows: 

{  M2.1    OMB  control  numbers  assigned 
punuant  to  tita  Papammrk  Reduction  Act 


(b)' 


80  CFR 


679.26  . 


MCFRChapMrVI 

PART  679-FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

3.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  etseq.,  1801  et 
seq. 

4.  hi  §  679.2,  the  definitions  of    . 
"Authorized  distributor",  "Food  bank 
distributor",  "Food  bank  network", 
"Hunger  relief  agency",  "SDP",  "SDP 
permit",  and  "Tax-exempt 
Organization"  are  added,  in  alphabetical 
order,  to  read  as  follows: 

{e7«.2    Definitions. 

•  •         *         •         • 

Authorized  distributor  means  a  tax- 
exempt  organization  authorized  by 
NMFS  to  coordinate  the  processing, 
storage,  transportation,  and  distribution 
of  salmon  taken  as  hycatch  in  the 
groundfish  trawl  fisheries  to  tax-exempt 
hunger  relief  agencies,  food  bank 
networks,  and  food  bank  distributors. 

•  •        *        *        • 

Food  bank  distributor  means  a  tax- 
exempt  organization  with  the  primary 
purpose  of  distributing  food  resources  to 
hunger  relief  agencies. 

Food  bank  network  means  a  tax- 
exempt  organization  with  the  primary 
purpose  of  coordinating  receipt  and 
delivery  of  food  resources  to  its  member 
food  haink  distributors  or  hunger  relief 
agencies. 

•  »  »  mm 

Hunger  relief  agency  means  a  tax- 
exempt  organization  with  the  primary 
purpose  of  feeding  economicclly 
disadvantaged  individuals  free  of 
charge. 

SDP  means  the  Salmon  Donation 
Program  established  under  this  section. 

SDP  permit  means  a  permit  issued  by 
NMFS  to  an  applicant  who  qualifies  as 
an  authorized  distributor  for  purposes  of 
the  SDP. 

•  •        •        *        • 

Tax-exempt  organization  means  an 
oiganization  that  received  a 


determination  letter  from  the  Internal 
Revenue  Service  recognizing  tax 
exemption  under  26  CFK  part  1 
(SS  1.501  to  1.640). 
>        •        •        •        * 

5.  In  §679.7,  paragraph  (a)(12)  ii 
added  to  read  as  follows: 

{679,7    PretUbWona, 


0316       (a)  •  *   * 

(12)  Salmon  donation  program.  Retain 

_J or  possess  salmon,  except  as  permitted 

to  do  so  under  the  Salmon  Donation 
Program  as  provided  by  §  679.26,  or  as 
authorized  by  other  applicable  law. 

•  *        *        •        ■ 

6.  bi  §  679.21,  paragraphs  (b)(2)(ii) 
and  (c)(1)  are  revised  to  read  as  follows: 

{679.21    ProKllined  epeciea  bycaleli 
management 

•  •        •        *        « 

(b)-  *  • 
(2).  .  • 

(ii)  Sort  its  catch  as  soon  as  possible 
after  retrieval  of  the  gear  and,  except  as 
provided  under  paragraph  (c)  of  this 
section  or  §  679.26,  must  return  all 
prohibited  species  or  parts  thereof  to  the 
sea  immediately,  with  a  minimum  of 
injury,  regardless  of  its  condition,  after 
allowing  for  sampling  by  an  observer  if 
an  observer  is  aboard. 

•  •        «        •        • 

(c) '  *  *  (1)  Salmon  discard.  Except 
as  provided  in  paragraph  (c)(3)  of  this 
section,  the  operator  of  a  vessel  and  the 
manager  of  a  shoreside  processor  must 
not  discard  any  salmon  or  transfer  or 
process  any  salmon  under  the  SDP  at 
§  679.26,  if  the  sahnon  were  taken 
incidental  to  a  directed  fishery  for  BSAI 
groundfish  by  vessels  using  trawl  gear 
until  the  number  of  salmon  has  been 
determined  by  a  NMFS-certified 
observer  and  the  collection  of  any 
scientific  data  or  biological  samples 
from  the  salmon  has  been  completed. 

7.  Section  679.26  is  added  to  Subpart 
B  to  read  as  follows: 

{679.26    Salmon  Donation  Program. 

(a)  Authorized  distributors — (1) 
Application.  An  applicant  seeking  to 
become  an  authorized  distributor  must 
provide  the  Regional  Director  with  the 
following  information: 

(i)  Proof  of  the  applicant's  tax-exempt 
status. 

(ii)  A  description  of  the  arrangements 
for  processing,  shipping,  storing,  and 
transporting  donated  salmon  and  an 
estimate  of  the  associated  costs. 

(iii)  A  statement  describing  the 
applicant's  expertise  in  providing  for 
the  distribution  of  food  product  from 
remote  Alaskan  locations  to  hunger 
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relief  agencies,  food  bank  networks,  or 
food  bank  distributors,  including 
arrangements  for  transportation, 
distribution  costs,  and  product  quality 
control. 

(iv)  Documentation  of  support  bom 
cold  storage  and  transportation 
facilities. 

(v)  A  proposed  operating  budget  that 
is  adequate  to  ensure  that  salmon 
donated  under  this  program  will  be 
distributed  to  hunger  relief  agencies, 
food  bank  networks,  or  food  bank 
distributors  and  that  the  salmon  will  be 
maintained  in  a  manner  Gt  for  human 
consumption. 

(vi)  Proof  of  the  applicant's  ability  to 
obtaiaand  maintain  adequate  fimding 
for  the  distribution  of  salmon  under  the 
SDP. 

(vii)  A  copy  of  the  applicant's  articles 
of  incorporation  and  bylaws  showing 
that  the  purpose  of  the  applicant 
includes  providing  food  resources  to 
hunger  relief  agencies,  food  bank 
networks,  or  food  bank  distributors. 

(viii)  Proof  of  the  applicant's  ability  to 
take  full  responsibility  for  the 
documentation  and  disposition  of 
salmon  received  under  the  SDP, 
including  sufBdsnt  liability  insurance 
to  cover  pubUc  interests  relating  to  the 
quality  of  salmon  distributed  for  human 
constmiption. 

(ix)  Quality  control  criteria  to  be 
followed  by  vessels,  processors,  hunger 
relief  agendas,  food  bank  networks,  and 
food  bank  distributors. 

(x)  The  number  of  vessels  and 
processors  that  the  applicant  is  capable 
of  administering  effectively. 

(xi)  A  list  of  all  vessels  and 
processors,  food  bank  networks  and 
food  bank  distributors  partidpating  in 
the  SDP.  The  list  of  vessels  and 
processors  must  include: 

(A)  The  vessel's  or  processor's  Federal 
fisheries  permit  number  or  Federal 
processor  permit  number. 

(B)  The  name  of  the  vessel  owner  or 
responsible  operator  or  the  name  of  the 
owner  or  plant  manager  of  the 
processor. 

(C)  The  vessel's  or  processor's 
telephone  number  and  lax  number. 

(D)  The  signature  of  the  vessel  owner 
or  responsible  operator  or  the  owner  or 
plant  manager  of  the  processor. 

(xii)  A  signed  statement  from  the 
applicant  and  all  persons  listed  under 
paragraph  (a)(l)(xi)  of  this  section  who 
would  conduct  activities  pursuant  to  the 
SDP  permit  waiving  any  and  all  claims 
against  the  United  States  and  its  agents 
and  employees  for  any  liability  for 
personal  injury,  death,  sickness,  damage 
lo  property  directly  or  indirectly  due  to 
activities  conducted  under  the  SCH'. 


(xiii)  A  list  of  locations  where  salmon 
must  tie  delivered  by  partidpating 
vessels  and  processors. 

(2)  Selection.  The  Regional  Director 
may  select  one  or  more  tax-exempt*^ 
organizations  to  be  authorized 
distributors  under  the  SDP  based  on  the 
information  submitted  by  applicants 
under  paragraph  (a)(1)  of  this  section. 
The  number  of  authorized  distributors 
selected  by  the  Regional  Director  will  be 
based  on  the  following  criteria: 

(i)  The  number  and  qualifications  of 
applicants  for  SDP  permits. 

(ii)  The  number  of  harvesters  and  the 
quantity  of  salmon  that  applicants  can 
effectively  administer. 

(iii)  The  antidpated  level  of  salmon 
bycatcb  based  on  the  salmon  bycatcfa 
Cram  previous  years. 

(iv)  The  potential  number  of  vessels 
and  processors  participating  in  the 
groundflsh  trawl  fisheries. 

(3)  SDP  Permit,  (i)  After  review  of 
qualified  applicants,  the  Regional 
Director  will  announce  the  selection  of 
authorized  distributorfs)  in  the  Federal 
Register  and  will  issue  SDP  permit(s). 

(ii)  The  Regional  Director  may  im[>ose 
additional  terms  and  conditions  on  an 
SDP  permit  consistent  with  the 
objectives  of  the  SDP. 

(iii)  An  SDP  permit  may  be 
suspended,  modified,  or  revoked  under 
15  CFR  part  904  for  noncompliance 
with  terms  and  conditions  specified  in 
the  permit  or  for  a  violation  of  this 
section  or  other  regulations  in  this  part. 

(iv)  An  SDP  permit  remains  in  effect 
for  a  3-year  period  after  the  selection 
notice  is  published  in  the  Federal 
Register  unless  suspended  or  revoked. 
An  SDP  permit  may  not  be  transferred. 
An  SDP  permit  issued  to  an  authorized 
distributor  may  be  renewed  following 
the  application  procedures  in  this 
section. 

(v)  If  the  authorized  distributor 
modifies  any  information  on  the  SDP 
permit  appHcation  submitted  under 
paragraph  (a)(l)(xi)  or  (a)(l)(xiii)  of  this 
section,  the  authorized  distributor  must 
submit  a  modified  list  of  participants  or 
a  modified  list  of  delivery  locations  to 
the  Regional  Director. 

(b)  Reporting  and  Recordkeeping 
Requirements.  (1)  A  vessel  or  processor 
retaining  salmon  under  the  SDP  must 
comply  with  all  applicable 
recordkeeping  and  reporting 
requirements.  A  vessel  or  processor 
participating  in  the  SDP  must  comply 
with  applicable  regulations  at 
§5  679.7(c)(2),  and  679.21(c)  that  allow 
for  the  collection  of  data  and  biological 
sampling  by  an  NMFS-certified  observer 
prior  to  processing  any  salmon  under 
the  SDP. 


(2)  Salmon  retained  under  the  SDP 
must  be  packaged,  and  all  packages 
must  be  labeled  with  the  date  of 
processing,  the  name  of  the  processing 
facility,  the  contents  and  the  weight  of 
the  salmon  contained  in  the  package 
and  the  words,  "NMFS  SALMON 
DONATION  PROGRAM— NOT  FOR 
SALE— PERISHABLE  PRODUCT— KEEP 
FROZEN". 

(3)  A  processor  retaining  or  receiving 
salmon  under  the  SDP  and  an 
authorized  distributor  must  keep  on  file 
and  make  available  for  inspection  by  an 
authorized  officer  all  documentation 
including  receipt  and  cargo  manifests 
setting  forth  the  origin,  weight,  and 
destination  of  all  salmon.  Such 
documentation  must  be  retained  until  1 
year  after  the  effective  period  of  the  SDP 
permit. 

(c)  Processing,  handling,  and 
distribution.  (1)  Processing  and 
reprocessing  of  all  salmon  retained 
under  the  SDP  must  be  carried  out 
under  the  direction  of  the  authorized 
distributor.  A  processor  retaining  or 
receiving  salmon  under  the  SDP,  at  a 
minimum,  must  head,  gut,  and  freeze 
the  salmon  in  a  manner  that  makes  it  fit 
for  human  consumption. 

(2)  Salmon  that  are  determined  to  be 
unfit  for  human  consumption  prior  to 
delivery  to  an  authorized  distributor 
must  be  discarded  under  S  679.21(b). 
Salmon  that  are  determined  to  be  unfit 
for  human  consumption  after  delivery  to 
the  authorized  distributor  must  be 
destroyed  in  accordance  with  applicable 
sanitation  laws  and  regulations. 

(3)  Authorized  distributors  and 
persons  conducting  activities 
supervised  by  authorized  distributors 
may  retain  saUnon  only  for  the  purpose 
of  processing  and  delivering  the  salmon 
to  hunger  relief  agencies,  food  networks 
or  food  distributors  as  provided  by  this 
section.  Such  persons  may  not  consume 
or  retain  salmon  for  personal  use  and 
may  not  sell,  trade  or  barter,  or  attempt 
to  sell,  trade  or  barter  any  salmon  that 
is  retained  under  the  SDP. 

(4)  No  salmon  bycatcb  may  be 
retained  by  a  vessel  or  processor,  or 
delivered  to  a  delivery  location  under 
this  section,  unless  the  vessel  or 
processor  end  delivery  location  is 
included  on  the  list  provided  to  the 
Regional  Director  under  paragraph 
(a)(l)(xi),  (a)(l)(xiii).  or  (a)(3)(v)  of  this 
section. 

IFR  Doc  96-187BS  Filed  7-19-96;  2:23  pm) 
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SOCIAL  SECtJIVTY  ADMWSTRATION 

20CFRPait404 

(Regulallon  No.  4 

MN  09CO-AE21 

When  You  Are  a  Full-Time  Elementary 
or  Secondary  School  Student 

AQENCV:  Social  Security  Administration. 
action:  Final  rule. 


Y:  We  are  revising  our  rule  on 
full-time  elementary  or  secondary 
school  students  to  include  students 
enrolled  in  home  schooling  or 
independent  study  programs  authorized 
by  Stale  or  local  law,  e.g.,  political 
subdivision,  tribal  government,  or  the 
District  of  Columbia.  The  current  rule 
covers  only  students  in  traditional 
institutional  educational  settings: 
however,  many  States  (or  other 
jurisdictions)  provide  for  home 
schooling  and  independent  study 
programs  considered  equivalent  to 
tracQtional  schools.  We  also  are  showing 
clearly  that  nonpayment  provisions 
apply  to  certain  prisoners  and  certain 
other  inmates  of  publicly  funded 
institutions  who  otherwise  would  meet 
student  benefit  requirements.  In 
addition,  we  are  removing  outdated 
rules  on  student  benefits  relating  to 
months  before  August  1982. 
EFrecnVE  DATE:  This  final  rule  is 
effective  July  24, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Daniel  T.  Bridgewater,  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Sodal  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
2123S,  (410)  965-3298  for  information 
about  this  rule.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213. 

SUPPLEMENTARY  WfOmHATION 
Background 

The  Sodal  Security  Amendments  of 
1965,  PubUc  Law  89-97,  section  306. 
defined  a  full-time  student  as  "an 
individual  who  is  in  full-time 
attendance  as  a  student  at  an 
educational  institution."  An 
"educational  institution"  was  defined  as 
"(i)  a  school  or  college  or  university 
operated  or  directly  supported  by  the 
United  States,  or  by  any  State  or  local 
government  or  political  subdivision 
thereof,  or  (ii)  a  school  or  college  or 
university  which  has  been  approved  by 
a  State  or  accredited  by  a  State- 
recognized  or  nationally-recognized 
accrediting  agency  or  body,  or  (iii)  a 
non-accredited  school  or  college  or 
university  whose  credits  are  accepted. 


on  transfer,  by  not  less  than  three 
institutions  which  are  so  accredited 
"  *  '."This  definition  of  an 
educational  institution  was  chosen  by 
Congress,  as  explained  in  the  Senate 
report,  "to  establish  that  the  institution 
the  child  attends  is  a  bona  fide  school." 
(See  S.  Rep.  No.  404,  89tfa  Cong.,  1st 
Sess.  96-97.  reprinted  in  1965  U.S.  Code 
Cong.  &  Admin.  News  1943. 2036-37.) 
The  Senate  report  also  stated:  "The 
committee  believes  that  a  child  over  age 

18  who  is  attending  school  full  time  is 
dependent  just  as  a  child  under  18  or  a 
disabled  older  child  is  dependent,  and 
that  it  is  not  realistic  to  stop  such  a 
child's  benefit  at  age  18."  Ibid.  We 
understand  this  to  mean  that  the 
committee  twlieved  that  full-time 
students  attending  class  ere  less  likely 
to  be  able  to  support  themselves  through 
employment  than  are  part-tfme  or 
correspondence  students. 

The  Omnibus  Budget  Recondliation 
Ad  of  1981,  Public  Law  97-35,  section 
2210,  replaced  the  term  "educational 
institution"  and  its  definition  with  the 
requirement  that  the  student  be  in  full- 
time  attendance  at  an  "elementary  or 
secondary  school,"  which  is  defined  as 
a  "school  which  provides  elementary  or 
secondary  education,  respectively,  as 
determined  under  the  law  of  the  State 
or  other  jurisdiction  in  which  it  is 
located."  (See  sedion  202(d)(7)(C)(i)  of 
the  Sodal  Security  Act  (the  Ad)  as 
amended.)  The  purpose  of  this 
amendment  was  to  eliminate  child's 
insurance  benefits  in  the  case  of 
children  age  18  or  older  who  attend 
postsecondary  schools.  Section  2210 
also  eliminated  child's  insurance 
benefits  for  children  in  elementary  or 
secondary  school  after  they  attained  age 
19.  (See  S.  Rep.  No.  139,  97th  Cong.,  1st 
Sess.  427.  reprinted  in  1981  U.S.  Code 
Cong.  &  Admin.  News  396.  693.) 

Present  Policy 

Child's  insurance  benefits  under 
sedions  202(d)(6)  and  (7)  of  the  Ad 
usually  terminate  when  the  child  attains 
age  18.  However,  there  is  an  exception 
that  allows  for  continuation  of 
entitlement  to  child's  benefits  for 
persons  age  18  until  attainment  of  age 

19  who  are  full-time  elementary  or 
secondary  school  students. 

Sedion  202(d)(7)(A)  of  the  Ad 
defines  a  full-time  elementary  or 
secondary  school  student  as  "an 
individual  who  is  in  full-time 
attendance  as  a  student  at  an  elementary 
or  secondary  school,  as  determined  by 
the  Commissioner  (in  accordance  with 
regulations  prescribed  by  him)  in  the 
light  of  the  standards  and  pradices  of 
the  schools  involved  *  *  *." 


Section  404.367  of  our  current 
regulations  states,  in  pertinent  part: 

'   *   *  You  are  a  full-tinw  elementary  or 
secondary  school  student  if  you  meet  all  the 
following  conditions: 

(a)  You  attend  a  school  which  provides 
elementary  or  secondary  education, 
respectively,  as  determined  under  the  law  of 
the  State  or  other  jurisdiction  in  which  it  is 
located: 

(b)  You  are  in  full-time  attendance  in  a  day 
or  evening  noncorrespondence  coune  of  at 
least  13  weeks  duration  and  are  carrying  a 
subject  load  which  is  considered  full-time  for 
day  students  under  the  institution's 
standards  and  practices.  Additionally,  your 
scheduled  attendance  raust  be  at  the  rate  of 
at  least  20  hours  per  week  unless  we  fiod 
that: 

(1)  The  school  attended  does  not  schedule 
at  least  20  hours  per  week  and  going  to  that 
particular  school  is  your  only  reasonable 
alternative:  or 

[2]  Your  medical  condition  prevents  you 
from  having  scheduled  attendance  of  at  least 
20  hours  per  week  To  prove  that  your 
medical  condition  prevents  you  from 
scheduling  20  hours  per  week,  we  may 
request  that  you  provide  appropriate  medical 
evidence  or  a  statement  from  the  school. 

New  Policy 

Current  regulations  do  not  provide 
guidance  on  alternative  education 
programs  covered  under  the  laws  of  the 
State  (or  other  jurisdidion)  in  which  a 
student  resides.  Before  the  development 
of  such  programs,  our  policy  had  been 
in  keeping  with  the  traditional 
definition  of  educational  institutions. 
Such  traditional  institutional-type 
schools  include  public,  private,  and 
religious  schools.  Except  for  the  two 
spedfic  exceptions  noted  in  the 
regulations,  we  also  consistently  have 
required  that  the  student  be  scheduled 
to  attend  school  for  at  least  20  hours  per 
week  to  be  considered  a  full-time 
student. 

Because  most  States  (or  other 
jurisdictions)  have  begun  providing  for 
education  based  on  alternative 
education  methods,  we  evaluated  cases 
involving  home  schooling  or 
independent  study  programs  on  an 
individual  basis.  'This  evaluation  has 
provided  sufficient  information  lo 
formulate  these  proposed  regulations. 

Many  States  or  otner  jurisaidions 
have  laws  recognizing  home  schooling. 
Home  schooling  is  an  educational 
program  in  which  the  student  is 
generally  taught  within  the  home  by  a 
parent/teacher.  The  State  or  other 
jurisdidion  specifies  the  requirements 
that  must  be  met  and  the  procedures 
that  must  be  followed  in  these 
situations.  There  must  be  a  parent  or 
other  home  school  teacher  participating 
in  the  home  school  instrudion.  This 
participation  may  be  in  the  form  of 
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actual  instruction,  answering  questions, 
administering  tests,  keeping  attendance 
records,  etc.  The  student  must  be 
carrying  a  course  load  that  is  considered 
full-tinie  using  the  same  standards  and 
practices  used  for  full-time  day  students 
in  the  traditional  setting,  as  determined 
under  the  law  of  the  State  or  other 
jurisdiction  in  which  the  student 
resides. 

The  child's  home  schooling  teacher 
must  submit  evidence  that  legal 
requirements  for  home  schooling  are 
met.  Depending  on  these  requirements, 
this  evidence  might  include  a  copy  of 
the  certificate  of  intent  that  is  filed  with 
the  local  school  or  school  district, 
documentation  that  State-mandated 
tests  were  taken,  a  list  of  the  courses 
being  taught,  and  a  copy  of  the 
attendance  log  or  chart. 

Also,  some  States  or  other 
jurisdictions  authorize  the  governing 
board  of  a  school  district  or  a  county 
office  of  education  to  offer  independent 
study  to  meet  the  educational  needs  of 
pupils  in  accordance  tvith  certain 
requirements.  An  independent  study 
course  could  (but  need  not)  include 
instruction  in  the  student's  home  or 
elsewhere  outside  the  classroom.  The 
study  program  is  conducted  in 
accordance  with  written  policies  and 
rules.  It  is  coordinated,  evaluated,  and 
under  the  supervision  of  an  employee  of 
the  school  district  or  county  omce  of 
education  who  has  been  certified  to  act 
as  a  home  teacher.  Independent  study 
programs  which  involve  instruction  and 
supervision  by  a  teacher  employed  by 
the  school  (or  local  school  district) 
include  written  agreements  for  each 
independent  study  student  specifying, 
among  other  things,  the  duration  of  the 
agreement  and  a  statement  of  the 
number  of  course  credits  to  be  earned  by 
the  pupil  upon  completion.  The  ef!^  of 
the  written  agreement  is  to  extend  the 
educational  setting  beyond  the 
traditional  classroom.  It  is  a  situation 
similar  to  those  students  who  are  in 
school-approved  work-study  programs 
that  extend  the  educational  setting. 

We  therefore  are  revising  §  404.367  to 
include  students  enrolled  in  home 
schooling  or  independent  study 
programs  authorized  by  State  (or  other 
jurisdiction)  laws.  The  student  must  be 
carrying  a  course  load  considered  to  be 
full-time  under  the  standards  and 
practices  used  for  day  students  who  are 
in  full-time  attendance  at  traditional 
educational  institutions.  Students  in 
these  types  of  situations  include  a  wide 
range  of  individuals.  For  example,  home 
schooling  students  may  be  in  that 
situation  for  religious  reasons  or 
because  the  parents  do  not  agree  with 
the  local  school  curriculum. 


Students  in  independent  study 
programs  may  include  those  individuals 
who  cannot  take  advantage  of  the 
traditional  school  setting,  such  as  hard- 
to-keep-in-school  students  (unable  to 
adjust  or  delinquents),  single  mothers, 
or  expectant  mothers.  All  students — 
those  in  traditional  programs  and  those 
in  alternative  programs — who  work  are 
subject  to  the  annual  earnings  >est. 

A  home  schooling  program  must  meet 
the  requirements  set  forth  by  the  Stale 
(or  other  jurisdiction).  An  independent 
study  program  organized  in  accordance 
with  the  State  (or  other  jurisdiction) 
requirements  must  be  coordinated, 
evaluated  and  supervisod  by  an 
employee  of  the  school  district  or 
county  office  of  education  and  must 
comply  with  the  policies  of  the  school 
district  or  county  office  of  education.  To 
be  entitled  to  child's  insurance  benefits 
as  a  student,  an  individual  eiut)lled  in 
either  type  of  program  must  meet  both 
the  Federal  and  the  State  (or  other 
jurisdiction)  full-time  attendance  (FTA) 
requirements. 

When  determining  FTA.  the  home 
schooling  teacher  will  be  the  certifying 
school  official  for  FTA  purposes.  In 
independent  study  situations,  the 
school  teacher/official  supervising  the 
performance  of  the  student  under  the 
written  agreement  between  the  school 
and  the  student  will  Ik  the  certifying 
official  for  FTA. 

When  determining  the  number  of 
hours  spent  in  school  attendance  for  an 
approved  independent  study  program, 
we  will  combine  the  number  of  agreed 
upon  hours  spent  in  independent  study 
uith  the  numoer  of  hours  in  actual 
school  attendance.  The  course  load 
must  be  equivalent  to  that  of  a  student 
in  the  school's  full-time  day  program. 

We  will  continue  to  exclude  from 
eligibility  those  individuals  who  are 
enrolled  solely  in  correspondence 
courses.  We  do  not  believe  that  such 
courses  satisfy  the  definition  of  an 
elementary  or  secondary  School  in  the 
Act.  and  usually  they  would  not  meet 
State  (or  other  jurisdiction) 
requirements. 

We  also  are  revising  $  404.367  to 
clearly  show  that  section  202(x)  of  the 
Act,  regarding  nonpayment  of  benefits 
to  certain  prisoners  and  certain  other 
inmates  of  publicly  funded  institutions, 
applies  to  those  individuals  who 
otherwise  meet  student  benefit 
requirements.  Section  202(x)  is 
applicable  to  those  who  otherwise 
would  qualify  for  benefits  under  section 
202(d)(7)(A)  of  the  Act. 

Further,  we  are  removing  S  404.369 
since  it  applies  only  to  child's  benefits 
for  full-time  students  for  months  before 
August  1982.  This  section  has  not  been 


applicable  for  over  10  years  and  there  is 
no  longer  a  need  to  retain  it.  Sections 
that  refer  to  §  404.369  (i.e.,  S§  404.350- 
404.353)  are  revised  to  remove  sudi 
references. 

On  December  7. 1995.  we  published 
this  final  rule  as  a  proposed  rule  in  the 
Federal  Register  at  60  FR  62783.  and  on 
December  18, 1995,  a  minor  correction 
was  published  at  60  FR  65093.  The 
proposed  rule  provided  for  a  60-day 
comment  peritid;  however,  there  were 
no  public  comments  during  this  period. 
Therefore,  we  are  publishing  this  final 
rule  essentially  unchanged  from  the 
proposed  rule. 

In  addition.  SSA  is  not  providing  a 
30-day  delay  in  the  effiactive  date  of  this 
final  rule.  The  rule  relieves  a  restriction 
on  who  may  qualify  for  student  benefits 
and  meets  the  exception  under  5  U.S.C. 
SS3(d)(l). 

Regulatory  Procadnrai 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

We  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  it  only  affects  individuals. 
Therefore,  a  regulatory  Hexibility 
analysis  as  provided  in  Public  Law  96- 
354.  the  Regulatory  Flexibility  Act.  is 
not  required. 

Paperwork  Reduction  Act 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
subject  to  Office  of  Management  and 
Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insiirance;  96.004 
Social  Security —  Survivors  Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind.  Disability  benefits. 
Old-Age,  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  )uly  8, 1996. 
Shiriay  S.  diatar. 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subpart  D  of  part  404  of 
Chapter  in  of  Title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  404— FEDERAL  OLEVAOE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

Subpart  l>—[Ain«nd«dI 

1.  The  authority  citation  for  subpart  D 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202, 203(al  and  (bl.  205(a). 
216.  223.  225.  226(a)-(e).  and  702(aKS)  of  the 
Social  Security  Act  (42  U.S.C.  402,  403(a) 
and  (b),  405(a).  416. 423, 425, 428(a)-(e).  and 
902{a)(S)). 

2.  Section  404.350  is  amended  by 
revising  paragraph  (e)(5)  to  read  as 
follows: 

(404.380    Who  la  antWed  to  ctiM'a 
bWMflts. 

(a)*  •  • 

(5)  You  are  under  age  IB;  you  are  18 
years  old  or  older  and  have  a  disability 
that  began  before  you  became  22  years 
old:  or  you  are  18  years  or  older  and 
qualify  for  benefits  as  a  full-time  student 
as  described  in  S  404.367. 
•        •        *        •        • 

3.  Section  404.351  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1404.351    Who  nay  be  rawrtWad  to  cMkf  t 


(a)  The  first  month  in  which  you 
qualify  as  a  full-time  student.  (See 
$404,367.) 

*         «         *         •        • 

4.  Section  404.352  is  amended  by 
revising  the  fourth  soitenca  of 
paragraph  (b)(1)  to  read  as  follows: 

(404JS2    Whan  diM**  benellts  begin  and 
end. 

(b)'  •  * 

(1)*  *  *  Ifyou  become  18  years  old 
and  you  qualify  as  a  full-time  student 
who  is  not  disabled,  your  entitlement 
ends  with  the  last  month  you  are  a  full- 
time  student  or,  if  earlier,  the  month 
before  the  month  you  become  age  19. 


5.  Section  404.353  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

(404.353    Child's  benemamounls. 
(a)  *   *  *  The  amount  of  your 
monthly  benefit  may  change  as 
explained  in  §  404.304. 

*        *        «        *        • 

6.  Section  404.367  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text;  revising  paragraphs 
(a)  and  (b);  redesignating  paragraphs  (c). 
(d),  and  (e)  as  paragraphs  (d).  (e).  and  (f), 
respectively:  adding  paragraph  (c);  and. 
revising  paragraph  (f)  to  read  as  follows: 


{404.387    Whan  you  are  a  "tuH-Um 
tiimtnVKy  or  eeoondary  aehool  sludanr'. 

You  may  be  eligible  for  child's 
benefits  il  you  are  a  full-time  elementary 
or  secondary  school  student.  •  •  * 

(a)  You  attend  a  school  which 
provides  elementary  or  secondary 
education  as  determined  under  the  law 
of  the  State  or  other  jurisdiction  in 
which  it  is  located.  Participation  in  the 
following  programs  also  meets  the 
requirements  of  this  paragraph: 

(1)  You  are  instructed  in  elementary 
or  secondary  education  at  home  in 
accordance  with  a  home  school  law  of 
the  State  or  other  jurisdiction  in  which 
you  reside;  or 

(2)  You  are  in  an  independent  study 
elementary  or  secondary  education 
program  in  accordance  with  the  law  of 
the  State  or  other  jurisdiction  in  which . 
you  reside  which  is  administered  by  the 
local  school  or  school  district/ 
jurisdiction. 

(b)  You  are  in  full-time  attendance  in 
a  day  or  evening  nonconespondence 
course  of  at  least  13  weeks  duration  and 
you  are  carrying  a  subject  load  which  is 
considered  full-time  for  day  students 
under  the  institution's  standards  and 
practices.  If  you  are  in  a  home  schooling 
program  as  described  in  paragraph  (a)(1) 
of  this  section,  you  must  be  carrying  a 
subject  load  which  is  considered  full- 
time  for  day  students  under  standards 
and  practices  set  by  the  State  or  other 
jurisdiction  in  which  you  reside; 

(c)  To  be  considered  in  full-time 
attendance,  your  scheduled  attendance 
must  be  at  the  rate  of  at  least  20  hours 
per  week  unless  one  of  the  exceptions 
in  paragraphs  (c)(1)  and  (2)  of  this 
section  applies.  If  you  are  in  an 
independent  study  program  as 
described  in  paragraph  (a)(2)  of  this 
section,  your  number  of  hours  spent  in 
school  attendance  are  determined  by 
combining  the  number  of  houre  of 
attendance  at  a  school  facility  with  the 
agreed  upon  number  of  hours  spent  in 
independent  study.  You  may  still  be 
considered  in  full-time  attendance  if 
your  scheduled  rate  of  attendance  is 
below  20  hours  per  week  if  we  find  that: 

(1)  The  school  attended  does  not 
schedule  at  least  20  hours  per  week  and 
going  to  that  particular  school  is  your 
only  reasonable  alternative;  or 

(2)  Your  medical  condition  prevents 
you  fiY>m  having  scheduled  attendance 
of  at  least  20  hours  per  week.  To  prove 
that  your  medical  condition  prevents 
you  bom  scheduling  20  hours  per  week, 
we  may  request  that  you  provide 
appropriate  medical  evidence  or  a 
statement  from  the  school. 

*        •        *        •        • 

(f)  You  are  not  subject  to  the 
provisions  in  S  404.468  for  nonpayment 


of  benefits  to  certain  prisoners  and 
certain  other  inmates  of  publicly  funded 
institutions. 

{404.388    (Itomovad] 

7.  Section  404.369  is  removed. 

IFR  Doc.  96-18357  Filed  7-23-96: 8:45  ami 
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20  CFR  Part  404 

RINOMO-AEOO 

Miscellaneous  Coverage  Provisions  of 
the  Social  Security  Independence  and 
Program  Improvements  Act  of  1994; 
Coverage  Provisions  of  the  Social 
Security  Domestic  Employment 
Reform  Act  of  1094 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Filial  rules. 

SUMMARY:  These  final  regulations  refiect 
sections  303. 305. 319  and  320  of  the 
Social  Security  Independence  and 
Program  Improvements  Act  of  1994. 
which  made  several  amendments  to  the 
Social  Security  Act  (the  Act)  concerning 
the  Social  Security  coverage  of  State  and 
local  government  election  officials  and 
election  workers  effective  beginning 
lanuary  1, 1995,  police  officers  and 
firefightera  effective  with  respect  to 
modifications  filed  under  section  218  of 
the  Act  on  and  after  August  16, 1994. 
Federal  employees  transferred  to 
international  organizations  effective 
)anuary  1, 1995.  and  nonresident  aliens 
who  enter  the  United  States  under  a 
cultural  exchangeprograro effective 
October  l,  1994.  These  final  regulations 
also  reflect  secUon  1001(d)(2)(E)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  which  excludes  from 
coverage  certain  services  performed  by 
certain  nonresident  aliens  tempotarily 
in  the  United  States  to  pureue  a 
vocational  or  nonacademic  technical 
education.  In  addition,  these  final 
regulations  also  reflect  section  2  of  the 
Social  Security  Domestic  Employment 
Reform  Act  of  1994.  which  concerns  the 
coverage  of  domestic  services  performed 
in  a  private  home  of  the  employer. 
EFFECTIVE  DATE:  These  regulations  are 
effertive  July  24, 1996. 
FOR  FURTXER  MFORMATION  CONTACT:  Lois 
Berg,  Legal  Assistant.  Division  of 
Regulations  and  Rulings.  Social  Security 
Administration,  3-B-1  Operations 
Building.  6401  Security  Boulevard. 
Baltimore.  MD  21235,  (410)  965-1713 
for  information  about  these  rules.  For 
information  on  eligibiUty.  claiming 
benefits,  or  coverage  of  earnings,  QlU 
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our  national  toll-free  number,  1-800- 
772-1213. 

•WnaBfTARV  MFOAMATION:  Public 
Law  103-296.  which  established  SSA  a< 
an  independent  agency,  also  made  a 
number  of  miscellaneous  program 
improvements.  These  final  rules  reflect 
sections  303, 305,  319  and  320  of  Public 
Law  103-296,  which  amended  sections 
210  and  218  of  the  Act  with  respect  to 
the  Social  Security  coverage  of  certain 
workers. 

Section  303  of  Public  Law  103-296 
amended  section  210(B)(7)(F)(iv)  of  the 
Act  to  provide  that  services  performed 
by  State  and  local  govertunent  election 
officials  and  workers  who  earn  less  than 
SIOOO  in  a  calendar  year  for  those 
services  are  excluded  from  the 
mandatory  Social  Security  and 
Medicare  coverage  generally  provided 
under  section  210(a)(7)(F)  for  State  and 
local  government  employees  who  are 
not  members  of  a  State  or  local 
government  retirement  system. 
Similarly,  section  303  amended  section 
210<p)(2)(E)  of  the  Act  to  provide  that 
services  of  election  ofBcials  and  workers 
who  earn  less  than  the  SI, 000  annual 
amount  also  are  excluded  from  the 
mandatory  Medicare  only  coverage 
generally  provided  under  section 
210(p)(2)  for  State  and  local  govertunent 
employees  hired  after  March  31, 1986. 
Section  303  also  amended  section 
218(c)(8)  of  the  Act  to  provide  that 
services  of  election  officials  and  workers 
who  earn  less  than  the  $1,000  aiwual 
amount  may,  at  the  option  of  the  State, 
be  excluded  from  a  voluntary  section 
218  coverage  agreement  entered  into  by 
a  State.  Finally,  section  303  provides 
that  the  $1,000  amount  will  be  adjusted 
for  all  three  exclusions  beginning  in 
calendar  year  2000  to  reflect  changes  in 
wages  in  the  economy.  Prior  to  these 
statutory  amendments,  these  three 
exclusions  applied  to  election  ofBcials 
and  workers  who  earned  less  than  SlOO 
in  a  calendar  year,  rather  than  SI  ,000. 
This  increase  in  the  threshold  amount  to 
SIOOO  for  these  exclusions  is  effective 
for  services  performed  on  or  after 
January  1, 1995.  However,  the  higher 
threshold  for  the  optional  exclusion  ' 
from  voluntary  coverage  under  a  section 
218  agreement  will  apply  only  if  the 
Stale  executes  a  modification  to  its 
coverage  agreement  electing  to  take  the 
exclusion  with  the  increased  SIOOO 
based  limiL  We  are  amending 
§§404.1018b(c)(l)(v),404.1020(a)(3)(iv) 
and  404, 1210(e)  to  reflect  the  statutory 
changes  made  by  section  303. 

Section  305  of  Public  Law  103-296 
amended  section  218(1)  of  the  Act  to 
give  all  States  the  option  to  extend 
Social  Security  coverage  to  police 


officers  and  firefighters  who  are  under 
the  State  or  political  subdivision 
employer's  retirement  system.  This 
amendment  is  effective  with  respect  to 
section  218  coverage  modifications  filed 
by  States  on  or  after  August  16, 1994. 
Prior  to  this  amendment,  section  218(1) 
authorized  only  23  luuned  States  to 
provide  this  coverage.  We  are  amending 
S§  404.1206  (a)  and  (f),  404.1211(d),  and 
404.1212  to  reflect  this  amendment  and 
to  update  the  terminology  so  that 
"policeman"  or  "policemen"  are  now 
referred  to  as  "police  officsr(8)",  and 
"fireman"  or  "Bremen"  are  now  referred 
to  as  "firBfighter(s)". 

Section  319  of  Public  Law  103-296 
amended  section  210  of  the  Act  by 
adding  a  new  subsection,  subsection  (r), 
to  provide  for  the  continuation  of  Social 
Security  coverage  as  employment  of 
services  performed  by  Federal  civilian 
employees  temporarily  transferred  to  an 
international  organization  regardless  of 
whether  the  international  organization 
is  within  or  outside  the  United  States. 
Prior  to  tliis  amendment,  which  is 
efiective  with  respect  to  services 
performed  on  or  after  January  1, 1995, 
coverage  would  not  continue  if  the 
services  were  performed  outside  the 
United  States  and  it  would  continue  as 
self-employment  if  performed  within 
the  United  States.  Specifically,  under 
new  subsection  (r),  work  performed  in 
the  employ  of  an  international 
organization,  pursuant  to  a  temporary 
transfer  frtim  a  Federal  agency  under 
section  3582  of  title  5  of  the  United 
States  Code,  is  covered  employment  if 
the  individual  worked  in  covered 
employment  for  a  Federal  agency 
immediately  prior  to  the  transfer  and 
would  be  entitled,  upon  separation  from 
the  international  organization  and 
proper  application,  to  isemployment 
with  the  Federal  agency  under  section 
3562.  We  are  amending  %%  404.1004, 
404.1018,  404.1034  and  404.1068(d)  to 
Inflect  this  statutory  change. 

Section  320  of  Public  Law  103-296 
amended  section  210(a)(19)  of  the  Act  to 
exclude  from  Social  Security  coverage 
certain  services  performed  by 
nonresident  aliens  who  enter  the  United 
States  on  a  temporary  basis  as  part  of  a 
cultural  exchange  program  under  a  visa 
issued  under  section  101(A)(15)(Q)  of 
the  Immigration  and  Nationality  Act. 
This  provision  is  effective  October  1, 
1994.  We  are  revising  §404.1036  to 
reflect  this  statutory  change.  We  also  are 
revising  S  404.1036  to  reflect  section 
1001(d)(2)(E)  of  Public  Law  100-647. 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988.  which,  effective 
for  remuneration  for  services  received 
after  December  31, 1986,  amended 
section  210(a)(19)  of  the  Act  to  exclude 


from  coverage  certain  services 
performed  by  nonresident  aliens 
temporarily  in  the  United  States  as 
nonimmigrants  to  pursue  a  vocational  or 
notiacsdemic  technical  education. 
These  individuals  are  "M"  visa  holders 
under  section  101(a)(lS)(M)  of  the 
Immigration  and  Nationality  Act. 
Finally,  we  are  revising  %  404.1036  to 
reflect  section  9(a)(1)  of  Public  Law 
10O-S25  which  in  1988  amended 
section  101(a)(15)(J)  of  the  Immigration 
and  Nationality  Act  by  substituting 
"Director  of  United  States  Information 
Agency"  for  "Secretary  of  State." 

Section  2  of  Public  Law  103-387.  the 
Social  Security  Domestic  Employment 
Reform  Act  of  1994,  made  several 
changes  with  respect  to  the  coverage  of 
domestic  services  which  are  also 
reflected  in  these  final  rules.  First, 
section  2  amended  section  209(a)(6)(B) 
of  the  Act  to  raise  the  threshold  per 
employer  for  coverage  of  payments 
made  to  an  employee  for  domestic 
services  in  the  employer's  private  home 
from  $50  per  calendar  quarter  to  $1,000 
per  calendar  year  beginning  in  1994. 
However,  under  a  special  provision  for 
calendar  year  1994,  if  a  domestic 
employee  was  paid  less  than  $1,000  by 
an  employer,  the  employer  must  report 
the  earnings  on  form  W-2  if  the  services 
would  have  been  covered  under  the  law 
as  it  existed  prior  to  the  enactment  of 
Public  Law  103-387.  Although  payment 
of  Social  Security  taxes  on  such  1994 
earnings  is  not  required,  the  employee 
will  receive  Social  Security  coverage 
credit  for  those  1994  earnings  which 
must  be  reported.  In  calendar  years  after 
1995,  the  SIOOO  threshold  will  be 
subject  to  adjustment  in  $100 
increments  based  on  the  formula  in 
section  215(a)(l)(B)(i)  of  the  Act  to 
reflect  changes  in  wages  in  the 
economy.  We  are  amending 
$S  404.1042(c)(2)  and  404.10S7(a)  to 
reflect  the  statutory  increase  in  the 
coverage  threshold  for  domestic 
services. 

Section  2  of  Public  Law  103-387  also 
amended  section  209(a)(6)(B)  to  provide 
that,  effective  with  respect  to 
remuneration  paid  after  1993,  the 
coverage  of  earnings  for  domestic 
services  in  the  private  home  of  an 
employer  on  a  farm  operated  for  profit 
is  determined  in  the  same  manner  as 
earnings  for  any  other  domestic  services 
and  those  earnings  are  subject  to  the 
new  threshold  instead  of  the  threshold 
applicable  to  other  agricultural  labor. 
Prior  to  the  statutory  amendment,  which 
is  subject  to  the  special  provision  for 
1994  discussed  above,  the  coverage 
threshold  generally  apphcable  to 
domestic  services  did  not  apply  to 
domestic  services  which  also 
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constituted  agricultural  labor  imder 
section  210(f)  of  the  Act.  We  are 
amending  §§  404.1055  and 
404.1056(a)(6)  to  reflect  this  statutory 
change.  In  addition,  we  are  amending 
§  404.1055(c)(1)  to  provide  a  technical 
clarification  consistent  with  the 
example  currently  provided  in  that 
paragraph.  We  are  also  amending 
§4O4.10S6(a)(6)  to  update  cross- 
references  to  §§  404.1058  and  404.1059 
to  reflect  the  fact  that  those  sections 
were  redesignated  as  §§404.1057  and 
404.1058.  respectively,  on  March  1, 
1990  (55  FR  7306.  7310), 

Finally,  section  2  of  Public  Law  103- 
387  added  a  new  paragraph  (21)  to 
section  210(a)  of  the  Act  to  provide  that 
domestic  services  performed  after 
December  31, 1994,  in  the  private  home 
of  the  employer  are  excluded  from 
Social  Security  coverage,  regardless  of 
the  amount  earned,  in  any  year  in  which 
the  employee  is  under  age  18  if  the 
domestic  service  is  not  tie  employee's 
principal  occupation.  We  are  adding 
§  404.1038  to  reflect  this  provision  and 
we  are  also  amending  §§  404.1001(d)(2), 
404.1003,  404.1004(a)  and  404.1012  to 
provide  cross-references  to  new 
§404.1038. 

Regulatory  Procedures 

Justification  for  Final  Rules 

Pursuant  to  section  702(a)(S)  of  the 
Act,  SSA  follows  the  Administrative 
Pnx»dure  Act  (APA)  rulemaking 
procedures  specified  in  5  U.S.C  553  in 
the  development  of  its  regulations.  The 
APA  provides  exceptions  to  its  notice 
and  public  comment  procedures  when 
an  agency  finds  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  have  determined  that, 
under  5  U.S.C  553(b)(B),  good  cause 
exists  for  waiver  of  the  notice  and 
public  comment  procedures  for  these 
regulations.  Opportunity  for  prior 
public  conunent  is  uimecessary  because 
these  regulations  contain  no 
discretionary  policy  and  only  reflect 
provisions  in  Public  Law  103-296, 
Public  Law  103-387,  and  Public  Law 
100-647  and  make  nonsubstantive, 
technical  changes.  Therefore,  we  are 
issuing  these  changes  to  our  regulations 
as  final  rules.  Also,  since  these 
regulations  reflect  the  statute,  the  30- 
day  delay  in  effectuating  regulations,  as 
provided  in  5  U.S.C.  553(d),  does  not 
apply. 

Regulalory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


entities,  including  small  governmental 
jurisdictions  Any  economic  impact 
involved  in  the  regulations  results 
directly  from  the  statutory  amendments, 
not  from  the  regulations.  Therefore,  a 
regulalory  flexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act,  is  not 
required. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  were  not  subject  to  OMB 
review. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.001  Social  Security- 
Disability  Insurance;  %.0O2  Social 
Security — Retirement  Insurance;  and  96.004 
Social  Security — Survivors  Insurance) 

List  of  Subiects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure,  Blind  benefits.  Disability 
iwnefits.  Old-Age.  Survivors  and 
disability  insurance.  Reporting  and 
recordkeeping  requirements.  Social 
security. 

Dated:  luly  8, 1996. 

Approved: 
Shirley  S.  Chaler, 
Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  subparts  K  and  M  of  part  404 
of  chapter  III  of  title  20  of  the  Code  of 
Federal  Regulations  are  amended  as  set 
forth  below. 

PART  404— FEDERAL  OLO-AOE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-^ 

Subpart  K — (Amended) 

1.  The  authority  citation  for  subpart  K 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202(v).  20S(a).  209.  210. 
211.  229(al,  230,  231,  and  702(a)(S)  of  the 
Social  Security  Act  (42  U.S.C.  402(v).  405(a|. 
409,  410,  411,  429(a),  430,  431,  and 
902(a)(5)). 

2.  Section  404.1001  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

{404.1001    MrDdueHan. 

•        *        *        «        •  * 

(d)  •  •  • 

(2)  In  §§404.1012  through  404.1038 
we  discuss  various  types  of  work  that 


are  not  covered  as  employment  for 
social  security  purposes. 

3.  Section  404.1003  is  amended  by 
revising  the  fourth  sentence  to  read  as 
follows: 

{404.1003    Emploriwnl. 

*  *  *  Exceptions  to  the  general  rule 
are  contained  in  §§404.1012  through 
404.1038  which  explain  the  kinds  of 
work  excluded  from  employment.  *  •  * 

4.  Section  404.1004  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  by  adding  a  new 
paragraph  (a)(5)  to  read  as  follows: 

(404.1004    Wlwtwo<kiscev«Mae 
eniployment. 

(a}  General  requirements  of 
employment.  Unless  otherwise  excluded 
from  coverage  under  §§  404.1012 
through  404.1038,  the  work  you  perform 
as  an  employee  for  your  employer  is 
covered  as  employment  under  social 
security  if  one  of  the  following 
situations  applies: 

•  *        •        ft        • 

(5)  Your  work  performed  after 
December  31, 1994.  is  in  the  employ  of 
an  international  organization  pursuant 
to  a  transfer  from  a  Federal  agency 
under  section  3582  of  title  5  of  the 
United  States  Ode  and  both  the 
following  are  met: 

(i)  Immediately  before  the  transfer, 
your  work  for  the  Federal  agency  was 
covered  employment;  and 

(ii)  You  would  be  entitled,  upon 
separation  from  the  international 
organization  and  proper  application,  to 
reemployment  with  the  Federal  agency 
under  section  3582. 

•  *        *        ft        • 

5.  Section  4(M.1012  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

{404.1012    Work  eicduded  from 


"  *  "  They  are  described  in 
'§§404.1014  through  404.1038  and  are 
exceptions  to  the  general  rule  in 
§  404.1004  on  the  kinds  of  work  that  are 
covered  as  employment.  *  "  ' 

6.  Section  404.1018  is  amended  by 
redesignating  paragraph  (g)  as  paragraph 
(h)  and  by  adding  a  new  paragraph  (g) 
to  read  as  follows: 

{404.1018    Woi1tt>yc«vMiamlarltwUnnid 
States  Qovemment  or  its 
instrumentalities— wages  paid  afler  19B3. 

ft         •         ■         ft         • 

(g)  Work  for  international 
organizations.  Work  performed  for  an 
international  organization  by  an 
employee  who  was  transferred  from  a 
Federal  agency  is  generally  covered  as 


38366      Ftderri  Regiater  /  Vol.  61.  No.  143  /  Wednesday,  July  24,  1996  /  Rules  and  RegulaUons 


employmeot  if,  immediately  before  the 
transfer,  the  employee's  services  for  the 
Federal  agency  were  covered.  (See 
S  404.1004(81(5)  and  §  404.1034(c).) 

7.  Section  404.1018b  is  amended  by 
revising  paragraph  (c)(lMv)  to  read  as 
follows: 


669),  your  work  is  excluded  from 
employment  except  as  described  in 
paragraphs  (b)  and  (c)  of  this  section. 


|404.10iab 

BOwnwnMtt  wnployfitMiL 

•        ■        ■        «        * 

(c)  •  •  * 

(1)  •  •  • 

(v)  By  an  election  official  or  election 
worker  paid  less  than  $100  in  a  calendar 
year  for  such  service  prior  to  1995,  or 
less  than  SI  ,000  for  service  performed 
in  any  calendar  year  after  1994  and 
before  2000.  or,  for  service  performed  in 
any  calendar  year  after  1999,  less  than 
the  $1,000  base  amount,  as  adjusted 
pursuant  to  section  218(c)(8)(B)  of  the 
Social  Security  Act  to  reflect  changes  in 
wages  in  the  economy.  We  will  publish 
this  adjustment  of  the  $1 ,000  base 
amount  in  the  Federal  Register  on  or 
before  November  1  preceding  the  year 
for  which  the  adjustment  is  made. 

8.  Section  404.1020  is  amended  by 
revising  paragraph  (a)(3)(iv)  to  read  as 
follows: 

(404.1020    Wofit  (or  State*  and  ttwtr 
petWeal  aubdMatona  and  InelniimollW— . 

(a)  •  •  * 

(3)  *  •  • 

(iv)  As  an  election  oEBcial  or  election 
worker  if  the  remuneration  paid  in  a 
calendar  year  for  such  service  prior  to 
1995  is  less  than  SlOO,  or  less  than 
SlOOO  for  service  performed  in  any 
calendar  year  after  1994  and  before 
2000,  or.  for  service  performed  in  any 
calendar  year  after  1999,  less  than  the 
SlOOO  base  amount,  as  adjusted 
pursuant  to  section  21B(c)(B)(B)  of  the 
Social  Security  Act  to  reflect  changes  in 
wages  in  the  economy.  We  will  publish 
this  adjustment  of  the  SlOOO  base 
amount  in  the  Federal  Register  on  or 
before  November  1  preceding  the  year 
for  which  the  adjustment  is  made. 

9.  Section  404.1034  is  amended  by 
revising  the  first  sentence  in  the 
introductory  text  of  paragraph  (a),  by 
redesignating  paragraph  (c)  as  paragraph 
(d)  and  revising  it,  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

1 404.1034    Wom tarn  mtenwtloral 
Offflnladon. 

(a)  If  you  work  as  an  employee  of  an 
intenutional  organization  entitled  to 
enjoy  privileges,  exemptions,  and 
immunities  as  an  international 
organization  under  the  International 
O^anizations  Immunities  Act  (59  Stat. 


(c)  Your  work  performed  after 
December  31, 1994  tvill  not  be  excluded 
luider  this  section  if  you  perfonn  service 
in  the  employ  of  an  international 
organization  pursuant  to  a  transfer  from 
a  Federal  agency  under  section  3582  of 
title  5  of  the  United  States  Code  and 

(i)  Immediately  before  such  transfer 
you  performed  service  with  a  Federal 
agency  which  was  covered  as 
employment;  and 

(li)  You  would  be  entitled,  upon 
separation  from  the  international 
organization  and  proper  application,  to 
reemployment  with  the  Federal  agency 
under  section  3582. 

(d)  If  you  an  a  citizen  of  the  United 
States  and  work  in  the  United  States  as 
an  employee  of  an  international 
organization  that  meets  the  conditions 
in  paragraph  (a)  of  this  section  and  you 
are  not  subject  to  coverage  based  on 
paragraph  (c)  of  this  section,  you  are 
considered  to  be  self-employed 

($  404.1068(d)). 

10.  Section  404.1036  is  revised  to  read 
as  follows: 

1404.1036    CarMtn  nonrMldanl  (Hens. 

(a)  Foreign  students.  (1)  Foreign 
students  (nonimmigrant  aliens)  may  be 
temporarily  in  the  United  States  under 
subparagraph  (F)  of  section  101(a)(15)  of 
the  Immigration  and  Nationality  Act  to 
attend  a  school  or  other  recognized 
place  of  study  approved  by  the  Attorney 
General.  On-campus  work  or  work 
under  permission  granted  by  the 
Immigration  and  Naturalization  Service 
which  is  done  by  these  students  is 
excluded  from  employment.  Other  work 
done  by  these  foreign  students  is  not 
excluded  from  employment  under  this 
section. 

(2)  Foreign  students  (nonimmigrant 
aliens)  may  be  temporarily  in  the  United 
States  imder  subparagraph  (M)  of 
section  101(a)(15)  of  the  Immigration 
and  Nationality  Act  to  pursue  a 
vocational  or  nonacademic  technical 
education  approved  by  the  Attorney 
General.  Work  done  by  these  students  to 
carry  out  the  purpose  for  which  they 
were  admitted  is  excluded  from 
employment.  Other  work  done  by  these 
foreign  students  is  not  excluded  from 
employment  under  this  section. 

(b)  Exchange  visitors.  (1)  Exchange 
visitors  (nonimmigrant  aliens)  may  be 
temporarily  in  the  United  States  under 
subparagraph  (J)  of  section  101(a)(15)  of 
the  Immigration  and  Nationality  Act  to 
participate  in  exchange  visitor  programs 
designated  by  the  Director  of  the  United 


States  Information  Agency.  Work  done 
by  these  exchange  visitors  to  carry  out 
the  purpose  for  which  they  were 
admitted  and  for  which  permission  has 
been  granted  by  the  sponsor,  is 
excluded  from  employment.  Other  work 
done  by  these  exchange  visitors  is  not 
excluded  from  employment  under  this 
section. 

(2)  Exchange  visitore  (nonimmigrant 
aliens)  may  be  temporarily  in  the  United 
States  under  subparagraph  (Q)  of  section 
101(a)(15)  of  the  Immigration  and 
Nationality  Act  to  participate  in  an 
international  cultural  exchange  program 
approved  by  the  Attorney  General. 
Effective  October  1, 1994,  work  done  by 
these  exchange  visitore  to  carry  out  the 
purpose  for  which  they  were  admitted 
is  excluded  6t>m  employment.  Other 
work  done  by  these  exchange  visitors  is 
not  excluded  from  employment  under 
this  section. 

(c)  Spouse  and  childten.  Work  done 
by  a  foreign  student's  or  exchange 
visitor's  alien  spouse  or  minor  child 
who  is  also  temporarily  in  the  United 
States  under  subparagraph  (F).  (J),  (M), 
or  (Q)  of  section  101(a)(15)  of  the 
Immigration  and  Nationality  Aa  is  not 
excluded  &x>m  employment  under  this 
section  unless  that  spouse  or  child  and 
the  work  that  is  done  meets  the 
conditions  of  paragraph  (a)  or  (b)  of  this 
section. 

11.  Section  404.1038  is  added  imder 
the  undesignated  center  heading  "Work 
Excluded  From  Employment"  to  read  as 
follows: 

(404.1038    DomaaHc  eenploya—  under  age 
1*. 

Domestic  services  you  perform  in  a 
private  home  of  your  employer  are 
excluded  from  employment,  regardless 
of  the  amount  earned,  in  any  year  in 
which  you  are  under  age  18  if  domestic 
service  is  not  your  principal  occupation. 
The  exclusion  applies  to  the  entire  year 
if  you  are  under  age  18  in  any  part  of 
the  year.  See  $404.1057. 

12.  In  $  404.1042,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

(404.1042    Wage*  Kdian  paid  and  received 

(c)-  •  • 

(2)  We  also  apply  this  rule  to 
domestic  work  in  a  private  home  of  the 
employer,  except  see  $  404.1057(a)(1) 
for  the  applicable  dollar  amount. 

13.  Section  404.1055  is  amended  by 
revising  paragraph  (a),  the  heading  for 
paragraph  (b),  paragraph  (b)(1),  and  the 
second  sentence  of  paragraph  (c)(1)  to 
read  as  follows: 


Federal  Regular  /  Vol.  61,  No.  143  /  Wednesday.  July  24.  1996  /  Rules  and  Regulations      38367 


(404.1066    PeyiiMM*  for  agrleununl  labor. 

(a)  When  cash  payments  are  not 
wages.  We  do  not  include  as  wages  your 
cash  payments  in  a  calendar  year  after 
1987  bom  an  employer  for  agricultural 
labor  (see  §  404.1056)  if  your  employer's 
total  expenditures  for  agricultural  labor 
are  less  than  S2S00  in  that  year  and  your 
employer  paid  you  less  than  S150  cash 
remuneration  in  that  year  for  your 
agricultural  labor.  If  you  perform 
domestic  service  in  the  private  home  of 
an  employer  on  a  farm  operated  for 
profit,  we  do  not  include  as  wages  the 
cash  payments  for  those  services  if  they 
are  less  than  the  appUcable  dollar 
threshold  described  in  §  404.1057(a). 

(b)  Exclusions  for  noncash  payments 
and  payments  for  seasonal  agricultural 
labor.  (1)  Noncash  payments  for 
agricultural  labor  are  not  wages. 

(c)  *  •  * 

(1)  *  *  '  If  the  amounts  paid  are  less 
than  SISO,  we  count  only  those  amounts 
paid  for  agricultural  labor  in 
determining  if  the  $2500  expenditure 
test  is  met.  *   •   * 


14.  Section  404.1056  is  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 

{  404.1056    Explanalion  of  agricultural 
Mior. 

(a)'  •   • 

(6)  If  you  do  nonbusiness  work  or 
domestic  work  in  the  private  home  of 
your  employer,  it  is  agricultural  labor  if 
you  do  the  work  on  a  farm  operated  for 
profit.  However,  if  you  do  domestic 
work  in  the  private  home  of  your 
employer  on  a  farm  operated  for  profit, 
coverage  of  your  earnings  for  the 
domestic  services  is  determined  in  the 
same  manner  as  earnings  for  any  other 
domestic  employee.  Whether  those 
earnings  are  covered  will  be  determined 
based  on  the  threshold  described  in 
§  404.1057(a)  and  the  other  coverage 
rules  applicable  to  domestic  service 
instead  of  the  threshold  applicable  to 
other  agricultural  employees.  A  farm  is 
not  operated  for  profit  if  the  employer 
primarily  uses  it  as  a  residence  or  for 
personal  or  family  recreation  or 
pleasure.  (See  §  404.1057  for  an 
explanation  of  domestic  work  and 
§  404:1058(a)  for  an  explanation  of 
nonbusiness  work.) 
•    ■    •        •        •        • 

15.  Section  404.1057  is  amended  by 
revising  paragraphs  (a)  (1),  (2)  and  (3) 
and  the  last  sentence  in  paragraph  (a)(4) 
to  read  as  follows: 

(404.1067    Oomaatic  aervlee  In  the 
efliployars  hofna, 
(a)  *  •  • 


(1)  Tfie  applicable  dollar  thnshold. 
We  do  not  include  as  wages  cash 
payments  that  an  employer  mokes  to 
you  in  any  calendar  year  for  domestic 
service  in  the  employer's  private  home 
if  the  cash  pay  in  that  calendar  year  is 
less  than  the  applicable  dollar 
threshold.  The  tnreshold  per  employer 
is  SlOOO  in  calendar  year  1995.  In 
calendar  yeare  after  1995,  this  amount 
will  be  subject  to  adjustment  in  $100 
increments  based  on  the  formula  in 
section  2l5(a)(l)(B)(i)  of  the  Act  to 
reflect  changes  in  wages  in  the 
economy.  Non-cash  payments  for 
domestic  service  are  not  counted  as 
wages. 

(2)  How  evaluation  is  made.  We  apply 
the  applicable  dollar  threshold 
described  in  paragraph  (a)(1)  of  this 
section  based  on  when  the  payments  are 
made  to  you  rather  than  when  the  pay 
is  earned.  To  coimt  toward  the 
applicable  dollar  threshold,  payment 
must  be  made  to  you  in  cash  (including 
checks  or  other  forms  of  money).  We 
apply  the  applicable  dollar  threshold 
only  to  services  performed  as  a  domestic 
employee.  If  an  employer  pays  you  for 
performing  other  work,  the  cash  pay  for 
the  nondomestic  work  does  not  count 
toward  the  applicable  dollar  threshold 
domestic  service  pay  required  for  the 
remuneration  to  count  as  wages. 

(3)  More  than  one  domestic  employer. 
The  applicable  dollar  threshold  as 
explained  in  paragraph  (a)(1)  of  this 
section  applies  to  each  employer  when 
you  perform  domestic  services  for  more 
than  one  employer  in  a  calendar  year. 
The  wages  paid  by  more  than  one 
employer  for  domestic  services  may  not 
be  combined  to  decide  whether  you 
have  been  paid  the  applicable  dollar 
threshold  or  more  in  a  calendar  year. ' 
The  standard  applies  to  each  employee 
when  an  employer  has  two  or  more 
domestic  employees  during  a  calendar 
year. 

(4) '   *   *  If  an  employer  uses  this 
method  to  report  a  cash  payment  to  you 
for  domestic  services  in  his  or  her 
private  home  in  a  calendar  year,  he  or 
she  must  use  the  same  method  to  report 
payments  to  other  employees  in  that 
year  for  similar  services. 

16.  Section  404.1068  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

{  404.1068    Employeea  wtw  are  coniMarad 
MH-employed. 

(d)  Employees  of  a  foreign 
government,  an  instrumentality  wholly 
OHTied  by  a  foreign  government,  or  an 
international  organization.  If  you  are  a 
United  States  citizen  and  perform  the 


aervioes  that  are  described  in 

S  404.1032,  $  404.1033(a),  or 

§  404.1034ta),  you  are  engaged  in  a  trade 

or  business  if  the  services  are  perf3nned 

in  the  United  States  and  are  not  covered 

as  employment  based  upon 

§  404.1034(c). 


Subpart  M— [Amended] 

17.  The  authority  citation  for  subpart 
M  of  part  404  continues  to  read  as 
follows: 

Authoritjr:  Sees.  205.  210. 218,  and 
702(iK5)  of  the  Social  Security  Act  (42  U.S.C 
405.  410. 418.  and  9a2(a)(51):  aac  12110.  Pub. 
U  9»-272.  100  Stal.  287  (42  U.S.C  418  note): 
sec.  9002,  Pub.  L.  99-509. 100  Slat.  1970. 

18.  Section  404.1206  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  paragraphs  (a)(6)  and 
(b)(7),  by  adding  a  new  paragraph  (a)(8), 
and  by  revising  the  last  sentence  in 
paragraph  (f)(2)  to  read  as  follows: 

(404.1206    RaUrenwnt ayMam  covecaga 
groups. 

(a)  General.  Section  218(d)  of  the  Act 
authorizes  coverage  of  services  of 
employees  in  positions  under  a 
retirement  system.  For  purposes  of 
obtaining  coverage,  a  system  may  be 
considered  a  separate  retirement  system 
authorized  by  sections  218(d)(6)  (A)  or 
(B)  or  218(1)  of  the  Act.  Under  these 
sections  of  the  Act  a  State  may  designate 
the  positions  of  any  one  of  the  following 
groupings  of  employees  as  a  separate 
retirement  system: 

•  *         *         •         • 

(6)  The  employees  of  each  institution 
of  higher  learning,  including  junior 
colleges  and  teachers  colleges: 

(7)  The  employees  of  a  hospital  which 
is  an  integral  part  of  a  political 
subdivision:  or 

(8)  The  employees  in  poUce  officera' 
positions  or  firefighters'  positions,  or 
both. 

*  •        «        *        * 

(2)  *  *  *  This  rule  also  applies  to  the 
coverage  of  services  in  police  officers' 
and  firefighters'  positions  in  States  and 
interstate  instnmientalities  as  discussed 
in  §  404.1212(c). 

19.  Section  404.1210  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

(404.1210   Optionally exdudadsenrtoas. 


(e)  For  modifications  executed  after 
1994,  services  performed  by  election 
officials  or  election  workers  if  the 
payments  for  those  services  in  a 
calendar  year  are  less  than  SlOOO  for 
calendar  years  after  1994  and  before 
2000,  or,  for  calendar  yeare  after  1999, 
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are  less  than  the  SIOOO  base  amount  ss 
adjusted  pnrsuant  to  section  21B(c)(8)(B) 
of  the  Act  to  reflect  changes  in  wages  in 
the  economy.  We  will  publish  this 
adjustment  of  the  $1000  base  amount  in 
the  Federal  Repster  on  or  before 
November  1  preceding  the  year  for 
which  the  adjustment  is  made. 

20.  Section  404.1211  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

1404.1211 


(d)  They  may  provide  coverage  for 
firelighters  and  police  officers  in 
positions  luder  a  retirement  system. 

21.  Section  404.1212  is  revised  to  read 
as  follows: 

{404.1212    PoHee  oflloera  and  nranghten. 

(a)  General.  For  Social  Security 
coverage  purposes  under  section  218  of 
the  Act,  a  police  officer's  or  firefighter's 
position  is  any  position  so  classified 
under  Slate  statutes  or  court  decisions. 
Cenerally.  these  positions  are  in  the 
organized  police  and  fire  departments  of 
incorporated  cities,  towns,  and  villages. 
In  most  States,  a  police  officer  is  a 
member  of  the  "police"  which  is  an 
organized  civil  force  for  maintaining 
order,  preventing  and  detecting  crimes, 
and  enforcing  laws.  The  terms  "police 
officer"  and  "firefighter"  do  not  include 
services  in  positions  which,  although 
connected  with  police  and  firefighting 
functions,  are  not  police  officer  or 
firefighter  positions. 

(b)  Providing  coverage.  A  Slate  may 
provide  coverage  of: 

(1)  Police  officers'  and  firefighters' 
positions  not  under  a  retirement  system 
as  part  of  an  absolute  coverage  group;  or 

(2)  Police  officers'  of  firefighters' 
positions,  or  both,  as  part  of  a  retirement 
system  coverage  group. 

(c)  Police  officers  and  firefighters  in 
positions  under  a  retirement  system.  All 
States  and  interstate  instrumentalities 
may  provide  coverage  for  employees  in 
police  officers'  or  firefighters'  positions, 
or  both,  which  are  under  a  retirement 
system  by  following  the  majority  vote 
referendum  procedures  in  %  404.1206(d). 
In  addition,  all  interstate 
instnmientalities  and  the  States  listed  in 
§404.1207  may  use  the  desire  for 
coverage  procedures  described  in 
S404.1207. 

IFR  Doc  96-18358  Filed  7-23-96: 8:4S  ami 
Mian  oooc  4i(o-s-* 


NA-nONAL  LABOR  RELA'HONS 
BOARD 

29  CFR  Part  102 

ProcMhiial  Rulaa  Qovaming  Dabl- 
CoHacUon  Prooaduras  lor 
Admlnlairallv*  Oflaal  and  Fadarai 
IncomaTax  Rafund  Offaat 

AQENCY:  National  Labor  Relations 

Board. 

ACTION:  Interim  rules  with  request  for 

comments. 


:  The  National  Labor  Relations 
Board  (Board)  is  issuing  interim 
regulations  to  implement  debt- 
collection  procedures  for  administrative 
offset  and  Federal  income  lax  refund 
offset  provided  for  under  the  Debt 
Collection  Act  of  1982.  The  Debt 
Collection  Act  of  1982  (Pub.  L.  97365) 
amends  the  Federal  Claims  Collection 
Act  of  1966  to  authorize  the  federal 
government  to  employ  various  debt 
collection  techniques  commonly 
available  to  the  private  sector,  including 
administrative  offset  and  Federal 
income  lax  refund  offset.  These  interim 
regulations,  set  forth  as  new  Subparts  U 
(administrative  offset)  and  V  (Federal 
income  tax  refund  offset)  to  Part  102  of 
the  Board's  Rules  and  Regulations. 
Series  8,  are  required  in  order  to  enable 
the  Board  to  utilize  these  debt  collection 
procedures  that  have  proven  to  be  cost 
effective  mechanisms  for  collection  of 
delinquent  debt. 

The  Debt  Collection  Act  of  1982  (Pub. 
L.  97-365)  authorizes  the  federal 
government  to  collect  debts  owed  it  by 
means  of  administrative  offset  from 
other  payments  due  the  debtor  from  the 
United  States,  without  the  debtor's 
consent,  provided  that  the  debtor  is 
properly  notified  and  given  the 
opportunity  to  exercise  certain 
administrative  rights.  In  Subpart  V  of 
the  interim  rules,  the  Board  establishes 
Agency  procedures  that  will  be  followed 
to  implement  31  U.S.C.  3716,  so  that 
delinquent  debts  owed  to  the  Board  may 
be  collected  by  means  of  administrative 
offset. 

In  1992,  the  Congress  passed  and  the 
President  signed  into  law  the  Cash 
Management  Improvement  Act 
Amendments  of  1992  which  requires 
fiederal  agencies  to  participate  in  the 
Internal  Revenue  Service  (IRS)  income 
tax  refund  offset  program  in  which 
federal  agencies  refer  delinquent  debt  to 
the  IRS  for  collection  by  offset  from  a 
federal  income  tax  refund  that  may  be 
due  the  delinquent  debtor.  In  Subpart  W 
of  the  interim  rules,  the  Boerd 
establishes  Agency  prtx»dures  that  will 
be  followed  to  implement  26  U.S.C. 


6402(d)  of  the  Internal  Revenue  Code 
and  31  U.S.C  3720A.  so  that  delinquent 
debts  owed  to  the  Board  may  be  referred 
to  the  Internal  Revenue  Service  (IRS)  for 
collection  by  offset  against  Federal 
income  lax  refunds, 

DATES:  Effective  Date:  These  regulations 
are  effective  July  24, 1996. 

Comments:  Comments  must  be 
submitted  on  or  before  September  29, 
1996. 

AOORESSES:  Send  or  deliver  written 
comments  to  John  J.  Toner.  Executive 
Secretary,  National  Labor  Relations 
Board,  1099 14th  Street,  NW.,  Room 
11602,  Washington,  DC  20570-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Toner,  (202)  273-1940. 
SUPPLEMENTARY  (NFORMATION:  Effective 
debt  collection  by  the  Board  is  a 
necessary  tool  for  enforcement  of  the 
federal  labor  laws.  Under  the  Federal 
Claims  Collection  Standards  (FCCS),  4 
CFR  101.2(9),  a  debt  exists  when  an 
amount  of  money  or  property  has  been 
determined  by  an  appropriate  Agency 
official  to  be  owed  to  the  United  States. 
The  Board's  General  Counsel  and 
Regional  Office  staffs  are  authorized  to 
assert  and  settle  claims  on  behalf  of  the 
Board.  29  CFR  101.7-101.9. 

As  an  agency  of  the  United  States 
Government,  the  Board  is  entitled  to 
utilize  the  offset  provisions  of  Title  31, 
because  debts  owed  pursuant  to  Board 
orders  are  in  fact  debts  owed  to  the 
United  States.  This  is  because  the  Board 
is  the  public  agent  chosen  by  Congress 
to  enforce  the  National  Labor  Relations 
Act  and  its  backpay  orders  seek 
reparations  designed  to  vindicate  the 
public  policy  of  the  statute.  NLRB  v, 
Natbanson,  344  U.S.  25,  27  (1952).  In 
short,  the  Board  acts  primarily  in  the 
public  interest  as  the  champion  and 
enforcer  of  federal  labor  laws  and 
policies.  NLRB  v.  Deena  Artware,  361 
U.S.  398,  412  (1960)  (Frankfurter,  J., 
concurring)  ("(the  Board's]  primary 
function  .  .  .  is  to  prevent  the  conduct 
defined  as  unfair  labor  practices."); 
National  Licorice  Co.  v.  NLRB,  309  U,S. 
350.  362  (1940)  ("The  Board  acts  in  a 
public  capacity  to  give  effect  to  the 
declared  public  policy  of  the  (National 
labor  Relations)  Act.").  Thus,  judgments 
of  the  United  States  Circuit  Courts  of 
Appeals  enforcing  the  make-whole 
orders  of  the  Board  are  rendered 
exclusively  in  bvor  of  the  Board  as  the 
judgment  creditor.  Therefore,  although 
the  Board's  debt  collection  actions  may 
ultimately  benefit  wronged  employees, 
the  debts  owed  are  in  fact  debts  owed 
to  the  United  States.  NLRB  v.  E.D.P. 
Medical  Computer  Systems,  Inc.,  6  F.3d 
951, 954-55  (2d  Qr.  1993).  Accord: 
General  Accounting  Office — Decision  of 
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the  General  Counsel  B-259532  (March 
6, 1995)  (holding  that  the  Board  is 
entitled  to  use  the  judgment  offset 
provisions  of  31  U.S.C.  3728(a),  since 
the  Board's  backpay  claims  are  debts 
owed  to  the  Government  and  the  Board 
is  the  only  creditor  entitled  to  pursue 
collection). 

The  Agency  recently  has  studied 
means  by  which  to  fadlilate  its  debt- 
collection  programs.  Section  10  of  the 
Debt  Collection  Act  of  1982  (Act) 
(Public  Law  97365)  makes  several 
changes  in  the  way  Executive  and 
Legislative  agencies  collect  debts  owed 
the  Government.  The  purpose  of  the  Act 
is  to  improve  the  ability  of  the 
Government  to  collect  monies  owed  it. 

Under  the  Act,  administrative  offset 
may  be  initiated  when  the  head  of  an 
agency  determines  that  an  individual  or 
entity  is  indebted  to  the  United  Stales, 
or  is  notified  by  the  head  of  another 
agency  that  a  person  or  entity  is 
indebted  to  the  United  States  and  that 
the  debtor  is  owed  monies  by  the  United 
States.  Under  the  Act,  before  the 
eovemment  may  collect  a  debt  by 
administrative  offset,  a  debtor  must  be 
provided  with  notice  that  a  debt  is 
owed,  the  opportimity  to  inspect  and 
copy  Government  records  relating  lo  the 
debt,  the  option  to  enter  into  a  written 
repayment  agreement,  and  an 
opportunity  for  review  of  the  agency's 
determination  concerning  the  existence 
or  the  amount  of  the  debt,  or  the 
repayment  terms.  The  debtor  must 
■notify  the  agency  of  his  or  her  intent  to 
exercise  these  rights  within  time  periods 
prescribed  by  agencv  regulations. 

The  Act  permits  tne  agency  to  initiate 
an  administrative  offset  prior  to  the 
completion  of  the  due  process 
requirements  if  failure  to  do  so  would 
substantially  jeopardize  the  agency's 
ability  to  collect  the  debt  and  if  the  time 
remaining  before  payment  is  to  be  made 
does  not  reasonably  permit  completion 
of  the  due  process  procedures.  Such 
prior  offset  must  be  followed  by 
completion  of  the  due  process 
procedures. 

The  Act  requires  agencies  to  issue 
regulations  for  administrative  offset. 
These  interim  rules  establish  the 
procedures  the  Board  will  follow  in 
making  an  administrative  offset.  They 
are  consistent  with  the  Federal  Claims 
Collection  Standards  on  administrative 
offset  issued  jointly  by  the  Department 
of  Justice  and  the  General  Accounting 
Office  as  set  forth  in  4  CFR  102.3. 

In  1992,  the  Congress  passed  and  the 
President  signed  into  law  the  Cash 
Management  Improvement  Act 
Amendments  of  1992.  which  requires 
Federal  agencies  to  participate  in  the 
IRS  income  tax  refund  offset  program. 


These  interim  rules  are  necessary  for  the 
Board's  participation  in  the  IRS  offset 
program.  They  specify  the  procedures 
the  Board  will  follow  with  regard  to  its 
referral  of  past-due  legally  enforceable 
debts  to  IRS  for  collection  by  income  lax 
refund  offset. 

The  Board  has  determined  that  this 
document  is  interpretative  because  it 
merely  implements  a  definitive 
statutory  scheme  and  the  requirements 
contained  in  regulations  promulgated  by 
the  Department  of  Justice,  the  General 
Accounting  Office,  the  Internal  Revenue 
Service,  and  the  Treasury  Department. 
For  this  reason,  and  because  these 
interim  rules  relate  to  Agency  procedure 
and  practice,  the  Board  has  determined 
that  no  notice  of  proposed  rulemaking 
or  a  delayed  effective  date  is  required 
under  Sec.  553  of  the  Administrative 
Procedure  Act  (5  U.S.C. '553),  and  that 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  and  the 
Congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C  801)  do  not 
apply. 

The  Board  has  also  determined, 
pursuant  to  5  U.S.C.  553(b)(B),  that  good 
cause  exists  for  waiving  pubUc 
comment  prior  to  implementation  of 
these  interim  rules.  'This  waiver  is  based 
upon  the  need  to  have  the  regulations  in 
place  by  December  31, 1996,  in  order  for 
the  Agency  to  participate  in  the  IRS 
income  tax  refund  offset  program  for  the 
1997  offset  year.  The  Board  finds  that 
the  public  interest  will  be  served  by 
participation  in  the  program,  and 
accordingly,  good  cause  exists  for 
waiving  public  comment.  In  addition, 
the  Board  finds  that  public  comment  is 
unnecessary  because,  as  noted  above, 
these  rules  merely  implement  a  definite 
statutory  scheme  and  its  concomitant 
regulations,  and  relate  to  Agency 
procedure  and  practice.  The  Board  will, 
however,  consider  any  public  comments 
before  issuing  any  final  rules. 

In  simi,  to  ensure  that  the  Agency's 
debt  collection  procedures  provide  for 
the  use  of  reasonable  and  feasible 
methods  of  collection  available  under 
law,  and  in  order  to  ensure  compliance 
with  the  requirements  of  that  law,  as 
further  described  below,  the  Board 
establishes  the  following  interim 
regulations  to  facilitate  collection  of 
delinquent  debts  by  way  of 
administrative  offset  and  Federal 
income  tax  refund  offset. 

The  following  is  an  outUne  of  the 
contents  of  this  notice. 

i.  Administrative  Offset 

A.  Purpose 

B.  Legal  Authority 

IL  Federal  Income  Tax  Refund  Offset 
A.  Purpose  and  Background 


B.  Legal  Authority 
in.  Publication  in  Final 

IV.  Effective  Date 

V.  Executive  Order  12866 

VI.  Regulatory  Flexibilily  Act 

VII.  Paperwork  Reduction  Act 

VIII.  Small  Business  Regulatory  Enforcement 
Act 

IX.  Lilt  of  Subjects  in  29  CFR  Part  102 

I.  Administrative  Ofibet 

A.  Purpose 

An  administrative  offset  is  a 
procedure  that  permits  the  withholding 
of  money  payable  by  the  United  States 
to,  or  held  by  the  United  States  on 
behalf  of,  a  person  lo  satisfy  a  debt  owed 
the  United  States  by  that  person. 

B.  Legal  Authority 

The  Debt  Collection  Act  of  1982  (P.L. 
97-365),  31  U.S.C.  3711.  provides  that 
the  head  of  an  executive  or 
administrative  agency  shall  try  to  collect 
a  claim  of  the  United  States  Government 
for  money  or  property  arising  out  of  the 
activities  of  the  agency.  Section  31 
U.S.C  3716(s)  provides  that  the  head  of 
the  agency,  after  trying  lo  collect  a  claim 
under  section  3711.  may  colled  by 
administrative  offset  only  after  affording 
the  debtor  notice  and  other  procedural 
due  process  protections.  Specifically, 
the  agency  head  must  give  the  debtor: 

(1)  written  notice  of  the  type  and 
amount  of  the  claim,  the  intention  of  the 
head  of  the  agency  lo  colled  the  claim 
by  administrative  offset,  and  an 
explanation  of  the  rights  of  the  debtor 
under  this  sedion; 

(2)  an  opportunity  to  inspect  and  copy 
the  records  of  the  agency  related  to  the 
claim; 

.  (3)  an  opportimity  for  a  review  within 
the  agency  of  the  decision  of  the  agency 
related  to  the  claim;  and 

(4)  an  opportunity  lo  make  a  written 
agreement  with  the  head  of  the  agency 
to  repay  the  amount  of  the  claim. 

Section  31  U.S.C  3716(b)  provides  for 
the  creation  of  regulations  to  facilitate 
agency  attempts  to  collect  a  claim  by 
administrative  offset.  This  statutory 
provision  fiuther  provides  that  the 
agency  regulations  must  be  based  on  the 
best  interests  of  the  United  States 
Government,  the  likelihood  of  collecting 
a  claim  by  administrative  offset,  and,  if 
the  6-year  period  for  bringing  a  civil 
action  on  a  claim  under  28  U.S.C  2415 
has  expired,  the  cost  effediveness  of 
leaving  the  claim  unresolved  for  more 
than  6  years.  Pursuant  to  31  U.S.C 
3716(c),  no  claim  may  be  colleded  by 
administrative  offset  if  (1)  It  has  been 
outstanding  for  more  than  10  years  after 
the  agency's  right  lo  colled  the  debt  first 
accrued,  or  (2)  when  a  statute  explicitly 
provides  for  or  prohibits  using 
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administrative  offset  to  collect  the  claim 
or  type  of  claim  at  issue. 

n.  Federal  Income  Tax  Keiiind  0%et 

A.  Purpose  and  Background 

Tax  refund  of^t  is  the  means  by 
which  a  Federal  agency  may  recoup  a 
delinquent  debt  owed  it  by  having  the 
Internal  Revenue  Service  (IRS)  withhold 
payment  of  a  debtor's  income  tax 
refund,  up  to  the  amount  of  the  debt, 
and  remit  the  amount  offset  to  the 
agency.  Authority  for  llie  Federal  Tax 
Refund  Ofiset  Program  is  granted  under 
28  U.S.C  6402(d)  of  the  bitemal 
Revenue  Code,  31  U.S.C  3720A.  and 
section  301.6402-6  of  the  Treasury 
Regulations  on  Procedure  and 
Administration  (26  CFR  301.604-6). 

The  Program  was  initially  authorized 
for  the  collection  of  delinquent  state  or 
court-ordered  payments  by  absent 
parents  for  Aid  to  Families  with 
Dependent  Children  (AFDC),  and,  later, 
by  the  Omnibus  Budget  Act  of  1981  for 
non-AFDC  child  support.  Money 
collected  through  the  oflset  of  income 
tax  refunds  by  the  IRS  is  sent  to  the 
states  by  the  Office  of  Child  Support 
Enforcement. 

In  1984,  the  Deficit  Reduction  Act 
(P.L.  98-369)  expanded  the  scope  of  the 
program  to  include  the  use  of  offset  to 
recover  delinquent  debts  owed  by 
individuals  to  Federal  agencies.  The 
legislation  granted  the  Secretary  of  the 
Treasury  authority  to  conduct  a  two 
year  pilot  program,  from  )anuary  1, 1986 
through  December  31, 1987,  in  order  to 
determine  the  program's  feasibility. 

The  Omnibus  Budget  Reconciliation 
Act  of  1987  (P.L  100-203)  extended  the 
Federal  Tax  Refund  Offset  Program  for 
6  months  through  )une  30,  1988.  The 
Family  Support  Act  of  1988  (P.L.  lOO- 
485),  which  extended  this  period 
through  lanuary  10, 1994,  provided  the 
opportimity  to  expand  the  program 
beyond  the  pilot  stage,  and  authorized 
corporate  of&et.  The  Emergency 
Unemployment  Compensation  Act  of 
1991  (P.L.  102-164)  gave  the  program 
permanent  authority.  The  Ca^ 
Management  Improvement  Act 
amendments  of  1992  (P.L.  102-589) 
mandated  that  all  Federal  agencies  use 
tax  refund  offset  to  collect  consiuner 
debt  by  January  1, 1994,  and  corporate 
debt  by  January  1, 1995. 

Federal  agency  participation  in  the 
program  is  also  mandated  by  the  OfHce 
of  Management  and  Budget's  (OMB) 
Circular  A-129  (Revised).  "Policies  for 
Federal  Credit  programs  and  Non-Tax 
Receivables,"  and  by  the  Financial 
Management  Services'  (FMS')  Treasury 
Financial  Manual  Supplement, 
"Managing  Govenunent  Credit."  The 


IRS  and  FMS  are  jointly  responsible  for 
the  administration  and  operation  of  the 
program. 

B.  Legpl  Authority 

Section  31  U.S.C.  3720A,  and 
implementing  regulations  of  the  Internal 
Revenue  Service  (IRS)  set  forth  at  26 
CFR  301.6402-6,  authorize  the  KS  to 
reduce  a  tax  refund  by  the  amount  of  a 
past-due  legally  enforceable  debt  that  is 
owed  to  the  United  States  by 
individuals  and  business  entities. 

Section  31  U.S.C.  3720A(a)  provides 
that  any  Federal  agency  that  is  owed  a 
past-due  legally  enforceable  debt  by  a 
named  person  (individual  or  business 
entity)  shall,  in  accordance  with  agency 
and  Treasury  regulations,  notify  the 
Secretary  of  the  Treasury  at  least  once 
a  year,  of  the  amount  of  all  such  debt. 
Section  31  U.S.C  3120A(b)  provides 
that  prior  to  taking  such  action,  the 
Federal  agency  must:  (1)  notify  the 
debtor  that  the  agency  proposes  to  take 
such  action:  (2)  give  the  debtor  at  least 
60  days  to  present  evidence  that  all  or 

Cof  such  debt  is  not  pastdue  or  not 
„  Uy  enforceable:  (3)  consider  any 
evidence  presented  by  the  debtor  and 
determine  that  an  amount  of  such  debt 
is  past  due  and  legally  enforceable:  (4) 
satisfy  such  other  conditions  as  the 
Secretary  of  the  Treasury  may  prescribe 
to  ensure  that  the  agency's 
determination  with  respect  to  such  debt 
is  vaiid  and  that  the  agency  has  made 
reasonable  efforts  (determined  on  a 
government-wide  basis)  to  obtain 
payment  of  such  debt;  and  (5)  certify 
that  reasonable  efforts  have  been  made 
by  the  agency  (pursuant  to  regulations) 
to  obtain  payment  of  such  debt. 

After  receiving  notice  from  a  Federal 
agency  that  a  named  person  owes  to 
such  agency  a  past  due,  legally 
enforceable  debt,  the  Secretary  of  the 
Treasury  determines  whether  any 
amounts,  as  refimds  of  Federal  taxes 
paid,  are  owed  lo  such  person.  If  so,  the 
Secretary  reduces  such  refimd  by  an 
amount  equal  to  the  amount  of  such 
debt,  pays  the  amount  of  such  reduction 
to  the  Federal  agency,  and  notifies  such 
agency  of  the  person's  home  address. 
See  31  U.S.C.  3720A(c).  The  Secretary  of 
the  Treasury  issues  regulations 
prescribing  the  time  or  times  when 
agencies  must  submit  notices  of  past- 
due  legally  enforceable  debts,  the 
manner  in  which  such  notices  must  be 
submitted,  and  the  necessary 
information  that  must  be  contained  in  or 
accompany  such  notices.  These 
regulations  specify  the  minimum 
amount  of  the  debt  to  which  the 
foregoing  offset  procedure  is  applicable 
and  the  fee  that  an  agency  must  pay  to 
reimburse  the  Secretary  of  the  Treasury 


for  the  full  cost  of  applying  such 
procedure.  See  31  U.S.C.  3720A(d). 

Any  Federal  agency  that  receives 
notice  from  the  Secretary  that  an 
erroneous  payment  has  been  made  to 
such  agency  shall  promptly  remit  to  the 
Secretary,  in  accordance  with 
regulations  prescribed  by  the  Secretary, 
the  amount  of  such  erroneous  payment. 
See  31  U.S.C.  3720A(e). 

The  statute  applies  to  refunds  of 
business  associations  only  if  they  are 
payable  on  or  after  January  1, 1995.  The 
statute  applies  to  refunds  of  individuals 
who  owe  debts  to  Federal  agencies  that 
have  not  participated  in  the  Federal  Tax 
Refund  Offset  Program  prior  to  the 
November  10, 1992,  only  if  such  refunds 
are  payable  on  or  after  January  1, 1994. 
See  31  U.S.C  3720A(g). 

m.  Publication  In  Final 

As  indicated  above,  the  Board  has 
determined,  pursuant  to  5  U.S.C 
5S3(b)(B),  that  good  cause  exists  for 
waiving  public  conunent  prior  to 
implementation  of  these  interim  rules.  . 
This  waiver  is  based,  in  part,  upon  the 
need  to  have  the  regulations  in  place  by 
December  31, 1996,  in  order  for  the 
Board  to  participate  in  the  IRS  income 
tax  refund  offset  program  for  the  1997 
offset  year.  The  Board  Tmds  that  the 
public  interest  will  be  served  by 
participation  in  the  program,  and 
accordingly,  good  cause  exists  for 
waiving  public  comment.  In  addition, 
the  Board  finds  that  public  comment  is 
unnecessary  because  these  interim  rules 
merely  implement  a  definite  statutory 
scheme  and  the  requirements  contained 
in  the  regulations  promulgated  by  the 
Department  of  justice,  the  C^neral 
Accounting  Office,  the  Internal  Revenue 
Service  and  the  Department  of  the 
Treasury,  and  relate  to  Agency 
procedure  and  practice.  As  indicated 
above,  however,  the  Board  will  consider 
any  public  comments  before  issuing 
final  rules. 

IV.  ZOettrn  Dale 

This  document  will  become  effective 
upon  publication  pursuant  to  5  U.S.C. 
5S3(d)(3).  In  order  to  participate  in  the 
IRS  income  tax  refund  offset  program 
for  the  1997  offset  year,  the  Board  must 
promulgate  regulations  that  are  effective 
by  December  31, 1996.  Therefore, 
pursuant  to  5  U.S.C.  553(d)(3),  good 
cause  is  found  for  making  these  interim 
rules  efiective  immediately. 

V.  Executive  Order  12866 

These  interim  rules  are  not  classified 
as  "significant  rules"  under  Executive 
Order  12866  on  Federal  regulations, 
because  they  will  not  result  in  (1)  an 
annual  effect  on  the  economy  of  jlOO 
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million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivify, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets. 
Accordingly,  no  regulatory  impact 
aSKessment  is  required. 

VI.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed  rule- 
making is  required  for  interim  rules,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  el  seq.) 
pertaining  to  regulatory  flexibility 
analysis  do  not  apply  to  these  rules. 

Vn.  Paperwork  Redaction  Act 

These  interim  rules  are  not  subject  to 
Section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501)  since 
they  do  not  contain  any  new 
information  collection  requirements. 

Vm.  Small  Busineaa  Regulatory 
Enforcement  Act 

Because  these  interim  rules  relate  to 
Agency  procedure  and  practice  and 
merely  implement  a  definitive  statutory 
scheme  and  the  requirements  contained 
in  regulations  promulgated  by  the 
Department  of  Justice,  the  General 
Accounting  Office,  the  Internal  Revenue 
Service,  and  the  Treasury  Department, 
the  Board  has  determined  that  the 
Congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (S  U.S.C.  801)  do  not 
apply. 

DC.  List  of  Subjects  in  29  CFR  Part  102 

Administrative  practice  and 
procedure,  labor  management  relations. 

To  enable  the  Agency  to  collect 
delinquent  debts  by  way  of 
administrative  o^set  and  Federal 
income  tax  refund  offset,  the  Board 
amends  29  CFR  Part  102  as  follows: 

PART  102-RULES  AND 
REOULATIONS.  SERIES  8 

1.  The  authority  citation  for  29  CFK 
Part  102  continues  to  read  as  follows: 

AnthoritT:  Sec  6,  National  Labor  Relations 
Act,  ai  amendad  (29  U.S.C  1 51 . 1 56).  Section 
102.117(c)  also  issued  under  Section 
'  552(a)(4)(A)  of  the  Freedom  of  Information 
Act,  at  amended  (5  U.S.C  S52(a)(4)(A)). 
Sections  102.143  through  102. ISS  also  issued 
under  Section  504(c)(1)  of  the  Equal  Access 
to  justice  Act.  as  amended  (5  U.S.C    . 
504(cKl)). 

2.  Subpart  U  is  added  to  Part  102  to 
read  as  follows: 


Subpart  U— Debt-Collection 
Procedure*  By  Adminiatraltve  Ottael 

Sec 

102.156  Administrative  oHset:  purpose  of 
scope. 

102.157  Definitioni. 

102.15B    Agency  requests  for  administrative 
ofEiets  and  cooperation  with  other 
Fedeial  agencies. 

102.159  Exclusions. 

102.160  Agency  issponsibilitiet. 

102.161  Notification. 

102.162  Examination  and  copying  of 
records  related  to  the  claim:  opportunity 
for  fiill  explanation  of  the  claim. 

102.163  Opportunity  for  repayment 

102.164  Review  of  the  obligation. 

102.165  Cost  shifting. 

102.166  Additional  administrative 
collection  action. 

102.167  Prior  provision  of  rights  with 
respect  to  debt 

{102.156    Admlntstiatlva  oltaat:  puipoM 
aiHl  scope. 

The  regulations  in  this  subpart  specify 
the  Agency  procedures  that  will  be 
followed  to  implement  the 
administrative  offset  procedures  set 
forth  in  the  Debt  Collection  Act  of  1982 
(Public  Law  97-365),  31  U.S.C.  3716. 

{102.157    DaAnltiona. 
For  purposes  of  this  subpart —  . 

(a)  Ine  term  administrative  offset 
means  the  withholding  of  money 
payable  by  the  United  States  to,  or  held 
by  the  United  States  on  behalf  of,  a 
person  to  satisfy  a  debt  owed  the  United 
States  by  that  person:  and 

(b)  The  term  debtor  is  any  person 
against  whom  the  Board  has  a  claim. 

(c)  The  term  person  does  not  include 
any  agency  of  the  United  States,  or  any 
state  or  \oca\  government. 

(d)  The  terms  claim  and  debt  are 
synonymous  and  interchangeable.  They 
refer  to  an  amoiuit  of  money  or  property 
which  has  been  determined  by  an 
appropriate  Agency  official  to  be  owed 
to  the  United  States  from  any  person, 
organization,  or  entity,  except  another 
federal  agency. 

(e)  A  debt  is  considered  delinquent  if 
it  has  not  been  paid  by  the  date 
specified  in  the  Agency's  initial  demand 
letter  (§  102.161),  imless  satisfactory 
payment  arrangements  have  been  made 
by  that  date,  or  if,  at  any  time  thereafter, 
the  debtor  fails  to  satisfy  his  obligations 
tmder  a  payment  agreement  with  the 
Agency. 

{102.158    Agency  reqiMota  lor 
administrative  onsets  and  coopentian  «Mi 
oltwr  Federal  agandea. 

Unless  otherwise  prohibited  by  law, 
the  Agency  may  request  that  monies  due 
and  payable  to  a  debtor  by  another 
Federal  agency  be  admirustratively 
offset  in  order  to  collect  debts  owed  the 


Agency  by  the  debtor.  In  requesting  an 
administrative  offset,  the  Agency  vvill 
provide  the  other  Federal  agency 
holding  funds  of  the  debtor  with  written 
certification  stating 

(a)  That  the  debtor  owes  the  Board  a 
debt  (including  the  amoimt  of  debt):  and 

(b)  That  the  Agency  has  complied 
with  the  applicable  Federal  Claims 
Collection  Standards,  including  any 
hearing  or  review. 

{10Z.1St    Exckialona. 

(a)(1)  The  Agency  is  not  authorized  by 
the  Debt  Collection  Act  of  1982  (31 
U.S.C.  3716)  to  use  administrative  ofiset 
with  respect  to: 

(i)  Debts  owed  by  any  State  or  local 
government; 

(ii)  Debts  arising  tmder  or  payments 
made  imder  the  Social  Security  Act,  the 
Internal  Revenue  Code  of  1954,  or  the 
tariff  laws  of  the  United  States:  or 

(iii)  When  a  statute  explicitly 
provides  for  or  prohibits  using 
administrative  offset  to  collect  the  claim 
or  type  of  claim  involved. 

(2)  No  claim  that  has  been 
outslanding  for  more  than  10  years  after 
the  Board's  right  to  collect  the  debt  first 
accrued  may  be  collected  by  means  of 
administrative  offset,  unless  facts 
material  to  the  right  to  colled  the  debt 
were  not  known  and  could  not 
reasonably  have  been  known  by  the 
official  of  the  Agency  who  was  charged 
with  the  responsibility  to  discover  and 
collect  such  debts  until  within  10  years 
of  the  initiation  of  the  collection  action. 
A  determination  of  when  the  debt  first 
accrued  should  be  made  according  to 
existing  laws  regarding  the  accrual  of 
debts,  such  as  under  28  U.S.C.  2415. 
Unless  otherwise  provided  by  contract 
or  law,  debts  or  payments  owed  the 
Board  which  are  not  subject  lo 
administrative  offset  under  31  U.S.C. 
3716  may  be  collected  by  administrative 
offset  under  the  common  law  or  other 
applicable  statutory  authority,  pursuant 
to  this  paragraph  or  Board  regulations 
established  pureuant  to  such  other 
statutory  authority. 

(b)  Collection  by  offset  against  a 
judgment  obtained  by  a  debtor  against 
the  United  States  shall  be  accomplished 
in  accordance  with  31  U.S.C.  3728. 

{102.1W   Agency  raaponaltitmia*. 

(a)  The  Agency  shall  provide 
appropriate  written  or  other  guidance  to 
Agency  officials  in  carrying  out  this 
subpart,  including  the  issuance  of 
guidelines  and  instructions,  which  may 
be  deemed  appropriate.  The  Agency 
shall  also  take  such  administrative  steps 
as  may  be  appropriate  to  carry  out  the 
piuposes  and  ensure  the  effective 
implementation  of  this  subpart. 
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(b)  Before  collecting  a  claim  by  means 
of  administntive  oSwt,  the  Agency 
must  ensure  that  administrative  ofiset  is 
Caasible,  allowable  and  approphats,  and 
must  notify  the  debtor  of  the  Agency's 
policies  for  collecting  a  claim  by  means 
of  administrative  offset. 

(c)  Whether  collection  by 
administrative  oRsei  is  feasible  is  a 
determination  to  be  made  by  the  Agency 
on  a  case-by-case  basis,  in  the  exercise 
of  sound  discretion.  The  Agency  shall 
consider  not  only  whether 
administrative  oSset  can  be 
accomplished,  both  practically  and 
legally,  but  also  whether  administrative 
o&et  will  further  and  protect  the  best 
interests  of  the  United  States 
Government.  In  appropriate 
circumstances,  the  Agency  may  give  due 
consideration  to  the  debtor's  finimcial 
condition,  and  it  is  not  expected  that 
administrative  offset  will  be  used  in 
every  available  instance,  particularly 
where  there  is  an  available  source  of 
funds.  The  Agency  may  also  consider 
whether  adm^strative  oBaeX  would 
substantially  interfere  with  or  defeat  the 
piuposes  of  the  program  authorizing  the 
payments  against  which  ofiset  is 
contemplated. 

(d)  Administrative  oEEset  shall  be 
considered  by  the  Agency  only  after 
attempting  to  collect  a  claim  under  31 
U.S.C  3711(a). 

1102.181    NoWleaHon. 

(a)  The  Agency  shall  send  a  written 
demand  to  the  debtor  in  terms  which 
inform  the  debtor  of  the  consequences 
of  failure  to  cooperate.  In  the  demand 
letter,  the  Agency  shall  provide  the 
name  of  an  Agency  employee  who  can 
provide  a  fiill  explanation  of  the  claim. 
When  the  Agency  deems  it  appropriate 
to  protect  the  Government's  interests 
(for  example,  to  prevent  the  statute  of 
limitations,  28  U.S.C.  2415,  bom 
expiring),  written  demand  may  be 
preceded  by  other  appropriate  actions. 

(b)  In  accordance  with  guidelines 
established  by  the  Agency,  the  Agency 
official  responsible  for  collection  of  the 
debt  shall  send  written  notice  to  the 
debtor,  informing  such  debtor  as 
appropriate: 

(1)  Of  the  nature  and  amount  of  the 
Board's  claim; 

(2)  Of  the  date  by  which  payment  is 
to  be  made  (which  normally  ^ould  be 
not  more  than  30  days  from  the  date  that 
the  initial  notification  was  mailed  or 
hand  delivered); 

(3)  Of  the  Agency's  intention  to 
collect  by  administrative  oBaet  and  of 
the  debtor's  rights  in  conjunction  with 
such  an  oBaet; 


(4)  That  the  Agency  intends  to  collect, 
as  appropriate,  interest,  penalties, 
adniinistrative  costs  and  attorneys  bes; 

(5)  Of  the  rights  of  such  debtor  to  a 
fiill  explanation  of  the  claim,  of  the 
opportunity  to  inspect  and  copy  Agency 
records  with  respect  to  the  claim  and  to 
dispute  any  information  in  the  Agency's 
records  concerning  the  claim; 

(6)  Of  the  debtor's  right  to 
administrative  appeal  or  review  within 
the  Agency  concerning  the  Agency's 
claim  and  how  such  review  shall  be 
obtained; 

(7)  Of  the  debtor's  opportunity  to 
enter  into  a  written  agreement  with  the 
Agency  to  repay  the  debt;  and 

(8)  Of  the  date  on  which,  or  after 
which,  an  administrative  offset  will 
begin. 

}  1 02.1  S2    Examination  and  copying  of 
raconis  retatad  to  ttie  claim;  opportunity  lor 
lull  axplanatlon  of  ttw  cWm. 

Following  receipt  of  the  demand  letter 
specified  in  §  102.161,  and  in 
conformity  with  Agency  guidelines 
governing  such  requests,  the  debtor  may 
request  to  examine  and  copy  publicly 
available  records  pertaining  to  the  debt, 
and  may  request  a  full  explanation  of 
the  Agency's  claim. 

f  102.1(3    Opportunity  for  repayment. 

(a)  The  Agency  shall  afford  the  debtor 
the  opportunity  to  repay  the  debt  or 
enter  into  a  repayment  plan  which  is 
agreeable  to  the  Agency  and  is  in  a 
written  form  signed  by  such  debtor.  The 
Agency  may  deem  a  repayment  plan  to 
be  abrogat»l  if  the  debtor  should,  after 
the  repayment  plan  is  signed,  fail  to 
comply  with  the  terms  of  the  plan. 

(b)  'Hie  Agency  has  discretion  and 
should  exeit:ise  sound  judgment  in 
determining  whether  to  accept  a 
repayment  agreement  in  lieu  of 
administrative  offset. 

|ia2.1M    RwttowofltMoMlgatlon. 

(a)  The  debtor  shall  have  the 
opporiimity  to  obtain  review  by  the 
Agency  of  the  determination  concerning 
the  existence  or  amount  of  the  debt  as 
set  forth  in  the  notice.  In  cases  where 
the  amount  of  the  debt  has  been  fully 
liquidated,  the  review  is  limited  to 
ensiuing  that  the  liquidated  amount  is 
correctly  represented  in  the  notice. 

(b)  The  debtor  seeking  review  shall 
make  the  request  in  writing  to  the 
Agency,  not  more  than  15  days  fi?om  the 
date  the  demand  letter  was  received  by 
the  debtor.  The  request  for  review  shall 
state  the  basis  for  challenging  the 
determination.  If  the  debtor  alleges  that 
the  Agency's  information  relating  to  the 
debt  is  not  accurate,  timely,  relevant  or 
complete,  the  debtor  shall  provide 


information  or  documentation  to 
support  this  allegation. 

(c)  The  Agency  may  effect  an 
administrative  offset  against  a  payment 
to  be  made  to  a  debtor  prior  to  the 
completion  of  the  due  process 
procedures  required  by  this  subpart,  if 
failure  to  take  the  o^set  would 
substantially  prejudice  the  Agency's 
ability  to  collect  the  debt;  for  example, 
if  the  time  before  the  payment  is  to  be 
made  would  not  reasonably  permit  the 
completion  of  due  process  procedures. 
Administrative  ofl^t  effected  prior  to 
completion  of  due  process  procedures 
must  be  promptly  followed  by  the 
completion  of  those  procedures. 
Amoimts  recovered  by  administrative 
offset,  but  later  found  not  owed  to  the 
Agency,  will  be  promptly  refunded. 

(d)  Upon  completion  of  the  review, 
the  Agency's  reviewing  ofHcial  shall 
transmit  to  the  debtor  the  Agency's 
decision.  If  appropriate,  tbiii  decision 
shall  inform  the  debtor  of  the  scheduled 
date  on  or  after  which  administrative 
offset  will  begin.  The  decision  shall 
also,  if  appropriate,  indicate  any 
changes  in  information  to  the  extent 
such  information  differa  from  that 
provided  in  the  initial  notification  to  the 
debtor  under  §  102.161. 

(e)  Nothing  in  this  subpart  shall 
preclude  the  Agency  from  sua  sponte 
reviewing  the  obligation  of  the  debtor, 
including  a  reconsideration  of  the 
Agency's  determination  concerning  the 
debt,  and  the  accuracy,  timeliness, 
relevance,  and  completeness  of  the 
information  on  which  the  debt  is  based. 

{102.185    CoMatimng. 

Costs  incurred  by  the  Agency  in 
connection  with  referral  of  debts  for 
administrative  offset  will  be  added  to 
the  debt  and  thus  increase  the  amount 
of  the  offset.  Such  costs  may  include 
administrative  costs  and  attorneys  fees. 

{102.186    Additional  admlnlstratlva 
coltectlcn  action. 

Nothing  contained  in  this  subpart  is 
intended  to  preclude  the  Agency  from 
utilizing  any  other  administrative  or 
legal  remedy  which  may  be  available. 

{102.187    PilorpnvlalonofrtghtswWi 
raapad  todabL 

To  the  extent  that  the  rights  of  the 
debtor  in  relation  to  the  same  debt  have 
been  previously  provided  for  under 
some  other  statutory  or  regulatory 
authority,  the  Agency  is  not  required  to 
duplicate  those  efforts  before  effecting 
administrative  ofiiset. 
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Subpart  V— OaM  CoOaeUen 
Procaduras  By  Federal  Income  Tax 
Refund  Offaet 

102.168  Federal  income  tax  refund  offset; 
purpose  and  scope. 

102.169  Definitions. 

102.170  Agency  referral  to  KS  for  tax 
rafeml  effect;  Agency  responsibilities. 

102.171  Cost  shifting. 

102.172  Minimum  referral  amount. 

102.173  Relation  to  other  collection  efforts. 
102'l74    Debtor  notification. 

102. 175  Agency  review  of  the  obligation. 

102.176  Prior  provisioD  of  rights  with 
respect  to  debt. 

{102.188    FadanI  Income  tax  refund 
offaat;  purpoaa  and  acope. 

The  legulations  in  this  subpart  specify 
the  Agency  procedures  that  will  be 
followed  in  order  to  implement  the 
federal  income  tax  refund  offset 
prtx»dures  set  forth  in  26  U.S.C. 
6402(d)  of  the  Internal  Revenue  Code 
(Code),  31  U.S.C  3720A,  and  section 
301.6402-6  of  the  Treasury  Regulations 
on  Procedure  and  Administration  (26 
CFR  301.6402-6).  Tliis  statute  and  the 
implementing  regulations  of  the  Internal 
Revenue  Service  (IRS)  at  26  CFR 
301.6402-6  authorize  the  IRS  to  reduce 
a  tax  refund  by  theamoimt  of  a  past-due 
legally  enforceable  debt  owed  to  the 
United  States.  The  regulations  apply  to 
past-due  legally  enforceable  debts  owed 
to  the  Agency  by  individuals  and 
business  entities.  The  regulations  are 
not  intended  to  limit  or  restrict  debtor 
access  to  any  judicial  remedies  to  which 
he  or  she  may  otherwise  be  entitled. 
{102.188    Definitions. 

For  piuposes  of  this  subpart; 

(a)  Tax  refund  offset  refers  to  the  IRS 
income  tax  refimd  offset  program 
operated  imder  authority  of  31  U.S.C 
3720A. 

(b)  Past-due  legally  enforceable  debt 
is  a  deUnquent  debt  administratively 
determined  to  be  valid,  whereon  no 
more  than  10  years  have  lapsed  since 
the  date  of  delinquency  (tmless  reduced 
to  judgment),  and  which  is  not 
discharged  imder  a  bankruptcy 
proceeding  or  subject  to  an  automatic 
stay  under  11  U.S.C.  362. 

(c)  Individual  refers  to  a  taxpayer 
identified  by  a  social  seciuity  number 
(SSN). 

(d)  Business  entity  refers  to  an  entity 
identified  by  an  employer  identification 
number  (EIN). 

(e)  Taxpayer  mailing  address  refere  to 
the  debtor's  current  mailing  address  as 
obtained  from  IRS. 

(f)  Memorandum  of  understanding 
refers  to  the  agreement  between  the 
Agency  and  IRS  outlining  the  duties  and 
responsibilities  of  the  respective  parties 
for  participation  in  the  tax  refund  oBael 
program. 


{102.170    Agency  ratanal  to  IRS  tor  tax 
letanal  eflact;  Agency  responalbHIttea. 

(a)  As  authorized  and  required  by  law, 
the  Agency  may  refer  past-due  legally 
enforceable  debts  to  the  Internal 
Revenue  Service  (IRS)  for  collection  by 
offset  from  any  overpayment  of  income 
tax  that  may  otherwise  be  due  to  be 
refimded  to  the  taxpayer.  By  the  date 
and  in  the  manner  prescribed  by  the 
IRS,  the  Agency  may  refer  for  tax  refimd 
offset  past-due  legally  enforceable  debts. 
Such  referrals  shall  include  the 
following  information: 

(1)  Whether  the  debtor  is  an 
individual  or  a  business  entity; 

(2)  The  name  and  taxpayer 
identification  number  (SSN  or  EIN)  of 
the  debtor  who  is  responsible  for  the 
debt; 

(3)  The  amoimt  of  the  debt; 

^4)  A  designation  that  the  Agency  is 
referring  the  debt  and  (as  appropriate) 
Agency  accoimt  identifiers. 

(b)  'The  Agency  will  ensure  the 
confidentiality  of  taxpayer  information 
as  required  by  IRS  in  its  Tax 
Information  Seciuity  Guidelines. 

(c)  As  necessary,  the  Agency  will 
submit  updated  information  at  the  times 
and  in  the  maiuier  prescribed  by  IRS  to 
reflect  changes  in  the  status  of  debts  or 
debtors  referred  for  tax  refund  offset. 

(d)  Amoimts  erroneously  offset  will 
be  refunded  by  the  Agency  or  IRS  in 
accordance  with  the  Memorandum  of 
Underatanding. 

{102.171    CostahifUng. 

Costs  incurred  by  the  Agency  in 
connection  with  referral  of  debts  for  tax 
refund  offset  will  be  added  to  the  debt 
and  thus  increase  the  amount  of  the 
offset.  Such  costs  may  include 
administrative  costs  and  attorneys  fees. 

{102.172    Minimum  referral  amount 
The  minimum  amount  of  a  debt 
otherwise  eligible  for  Agency  referral  to 
the  IRS  is  S25  for  individual  debtors  and 
$100  for  business  debtors.  The  amotmt 
referred  may  include  the  principal 
portion  of  the  debt,  as  well  as  any 
accrued  interest,  penalties, 
administrative  cost  charges,  and 
attorney  fees. 

{102.173    Raiatlon  to  other  collection 
alloits. 

(a)  Tax  refund  offset  is  intended  to  be 
an  administrative  collection  remedy  to 
be  utilized  consistent  with  IRS 
requirements  for  participation  in  the 
program,  and  the  costs  and  benefits  of 
pursuing  alternative  remedies  when  the 
tax  refimd  offset  program  is  readily 
available.  To  the  extent  practical,  the 
requirements  of  the  program  will  be  met 
by  merging  IRS  requirements  into  the 


Agency's  overall  requirements  fpr 
deUnquent  debt  collection. 

(b)  As  appropriate,  debts  of  an 
individual  debtor  of  $100  or  more  will 
be  reported  to  a  consumer  or 
commercial  credit  reporting  agency 
before  referral  for  tax  refund  offset. 

(c)  Debts  owed  by  individuals  will  be 
screened  for  administrative  offset 
potential  using  the  most  current 
information  reasonably  available  to  the 
Agency,  and  will  not  be  referred  for  tax 
refund  offset  where  administrative  offset 
potential  is  found  to  exist. 

{102.174    Debtor  notifleatlan. 

(a)  The  Agency  shall  send  appropriate 
written  demand  to  the  debtor  in  terms 
which  inform  the  debtor  of  the 
consequences  of  failure  to  repay  debts 
or  claims  owed  the  Board. 

(b)  Before  the  Agency  refers  a  debt  to 
IRS  for  tax  refund  offset,  it  will  make  a 
reasonable  attempt  to  notify  the  debtor 
that: 

(1)  The  debt  is  past-due; 

(2)  Unless. the  debt  is  repaid  or  a 
satisfactory  repayment  agreement  is 
established  vnlhin  60  days  thereafter, 
the  debt  will  be  referred  to  IRS  for  offset 
from  any  overpayment  of  tax  remaining 
after  taxpayer  liabilities  of  greater 
priority  nave  been  satisfied;  and 

(3)  file  debtor  will  have  a  minimum 
of  60  days  from  the  date  of  notification 
to  present  evidence  that  all  or  part  of  the 
debt  is  not  past  due  or  legally 
enforceable,  and  the  Agency  will 
consider  this  evidence  in  a  review  of  its 
determination  that  the  debt  is  past  due 
and  legally  enforceable.  The  debtor  will 
be  advised  where  and  to  whom 
evidence  is  to  be  submitted. 

(c)  The  Agency  will  make  a 
reasonable  attempt  to  notify  the  debtor 
by  using  the  most  recent  address 
information  available  to  the  Agency  or 
obtained  from  the  IRS,  unless  written 
notification  to  the  Agency  is  received 
from  the  debtor  stating  that  notices  from 
the  Agency  are  to  be  sent  to  a  different 
address. 

(d)  The  notification  required  by 
paragraph  (b)  of  this  section  and  sent  to 
the  address  specified  in  paragraph  (c)  of 
this  section  may,  at  the  option  of  the 
Agency,  be  incorporated  into  demand 
lettera  required  by  paragraph  (a)  of  this 
section. 

{102.175    Agency  m«aw  of  the  oWigatkMi. 
(a)  The  Agency  otBcial  responsible  for 
collection  of  the  debt  will  consider  any 
evidence  submitted  by  the  debtor  as  a 
result  of  the  notification  required  by 
S  102.174  and  notify  the  debtor  of  the 
result  U  appropriate,  the  debtor  will 
also  be  advised  where  and  to  whom  to 
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request  a  revisw  of  any  unresolved 
dispute. 

(b)  The  debtor  will  be  granted  30  days 
firom  the  date  of  the  notification 
required  by  paragraph  (a)  of  this  section 
to  request  a  review  of  the  determination 
of  the  Agency  official  responsible  for 
collection  of  the  debt  on  any  unresolved 
dispute.  The  debtor  will  be  advised  of 
the  result. 

fia2.17t    Prior pra«Mona<rtgMa»Mi 
raapect  to  debt 

To  the  extent  that  the  rights  of  the 
debtor  in  relation  to  the  same  debt  have 
been  previously  provided  under  some 
other  statutory  or  regulatory  authority, 
including  adininistrative  offset 
procedures  set  forth  in  Subpart  U.  the 
Agency  is  not  required  to  duplicate 
those  efforts  before  referring  a  debt  for 
tax  refund  o%et. 

Dated.  Wuhington,  DC  July  9. 1096. 

By  DinctioD  of  the  Board. 
|alta|.T0Mr. 

Executive  SecnUuy,  National  Labor  Reloliont 
Board. 
IFR  Doc  96-18029  Filed  7-23-96:  8:45  «m| 
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DEPARTMENT  OF  THE  (NTEfUOR 

Offlea  of  Surfaca  Mining  Radamation 
and  Enforeamant 

aocFRPartazs 

[SPATS  No.  MCM)2»-FOR) 

Missouri  Ragulatofy  Program 

AOENCY:  OfBce  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

MJMHARY:  OSM  is  approving  a  proposed 
amendment  to  the  Missouri  regulatory 
program  (hereinafter  referred  to  as  the 
"Missouri  program")  under  the  Surface 
Mining  Reclamation  Act  of  1977 
(SMCRA).  Missouri  proposed  revisions 
to  its  statutes  pertaining  to  requirements 
and  prtKedures  for  adoption  of  new  or 
amended  rules.  The  amendment  is 
intended  to  revise  the  Missouri  program 
to  be  consistent  with  SMCRA,  clarify 
ambiguities,  and  improve  operational 
efficiency. 

EFFECTIVE  DATE:  July  24, 1996. 
FOA  FURTHER  MFORMATtON  CONTACT: 
Michael  Wolfrom.  Regulatory  Program 
Specialist,  Mid-Continent  Regional 
Coordinating  Center.  Ahon  Federal 
Building.  501  Belle  Street.  Alton, 
Illinois  62002.  Telephone:  (618)  463- 
6460. 


SUPPI-EMENTARV  MFORMATKM: 

I.  Backgtouod  on  the  MUsouri  Pngram 

II.  SubmissioD  of  the  Propond  Amendment 
ni.  Director's  Fuidiagi 

IV.  Summary  and  Dispositioo  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Detenninations 

L  Background  on  the  Miaeouri  Program 

On  November  21, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Missouri  program.  General 
background  information  on  the  Missouri 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  the 
Missouri  program  can  be  found  in  the 
November  21, 1980,  Federal  Register 
(45  FR  77017).  Subsequent  actions 
concerning  Missouri's  program  and 
program  amendments  can  be  found  at 
30  CFR  925.12,  925.15,  and  925.16. 

n.  Submission  of  the  Propoacd 
Amendment 

By  letter  dated  March  20, 1996 
(Administrative  Record  No.  MQ-637), 
Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  at  its  own 
initiative.  The  proposed  amendment 
concerns  changes  to  the  Missouri 
Surface  Coal  Mining  Law  authorized  by 
Senate  Bill  No.  3.  Missouri  proposed  to 
amend  the  Revised  Statutes  of  Missouri 
(RSMo)  at  sections  444.800.S, 
Procedures  for  suspension  and 
reinstatement  of  rules;  444.810.2 
through  444.810.8,  Powers  of  the 
commission:  and  444.950.2  through 
444.950.8,  Requirements  and 
procedures  for  adoption  of  new  or 
amended  rules 

OSM  armounced  receipt  of  the 
proposed  amendment  in  the  April  2, 
1996,  Federal  Register  (61  FR  14517), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
May  2,  1996. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

1 .  RSMo  444.800.5    Procedures  for 
Suspension  and  Reinstatement  of  Rules 

Missouri  proposed  to  remove  the 
provision  at  section  444.800.5 
concerning  the  authority  of  the  joint 
committee  on  administrative  rules  to 
suspend  and  reinstate  a  rule  based  upon 
specified  circumstances.  This  provision 


is  duplicative  of  provisions  contained  in 
RSMo  536.024.  Chapter  536,  RSMo, 
Administrative  Procedure  and  Review, 
contains  the  prtxedures  State  agencies 
must  follow  when  adopting,  amending, 
or  rescinding  administrative  rules  or 
rerailations  in  Missouri. 

Since  there  is  no  direct  Federal 
cotinterpart  to  the  deleted  provision,  the 
Director  finds  that  the  removal  of 
section  444.800.5  will  not  render  the 
Missouri  program  less  stringent  than 
SMCRA  or  less  effective  than  the 
Federal  regulations. 

2.  RSMo  444.810.2  Through  444.810.8 
Powers  of  the  Commission 

Missouri  proposed  to  remove  the 
existing  provisions  at  sections  444.810.2 
through  444.810.8  concerning 
requirements  and  piocedures  for 
adoption  of  new  or  amended  rules  and 
to  add  the  following  new  provision  at 
section  444.810.2.  . 

No  nile  or  portion  of  a  rule  promulgated 
under  the  auOiority  of  sections  444.800  to 
444.970  shall  become  eflective  unless  it  has 
been  promulgated  pursuant  to  the  provisions 
of  section  536.024,  RSMo. 

The  existing  provisions  proposed  for 
removal  are  duplicative  of  provisions 
contained  in  RSMo  536.024.  Missouri's 
proposed  new  provision  appropriately 
refiarences  section  536.024  since  all 
Missouri  agencies  that  are  authorized  by 
constitution  or  statute  to  make  rules 
must  comply  with  the  provisions  of 
Chapter  536,  RSMo  when  adopting, 
amending,  or  rescinding  administrative   - 
rules  or  regulations. 

While  there  is  no  direct  Federal 
counterpart  to  the  removed  provisions 
or  to  the  new  provision,  SMCRA  and  the 
Federal  regulation  at  30  CFR 
732.15(b)(10)  require  State  prt)grams  to 
provide  for  public  participation  in  the 
development  and  revision  of  State 
regulations.  Chapter  536,  RSMo 
provides  for  the  publication  in  the 
Missouri  Register  of  proposed 
rulemaking  and  subsequent  final  orders 
of  rulemaking  and  provides  for  public 
participation  in  the  rulemaking  process. 

Therefore,  the  Director  finds  that  the 
deletion  of  the  existing  provisions  at 
sections  444.810.2  through  444.810.8 
and  the  addition  of  the  new  provision 
at  section  444.810.2  do  not  render  the 
Missouri  program  less  stringent  than 
SMCRA  or  less  effective  than  the 
Federal  regulations. 

3.  RSMo  444  950.2    Requirements  and 
Procedures  for  Adoption  of  New  or 
Amended  Rules 

Missouri  proposed  to  remove  the 
existing  provisions  at  sections  444.950.2 
through  444.950.8  concerning 
requirements  and  procedures  for 
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adoption  of  new  or  amended  rules;  to 
redesignate  sections  444.950.9  through 
444.950.11  as  444.950.3  through 
444.950.5;  and  to  add  the  following  new 
provision  at  section  444.950.2. 

No  rule  or  portion  of  a  rule  promulgated 
under  the  authority  of  sections  444.800  to 
444.070  shall  tieoome  efiective  unless  it  has 
been  promulgated  pursuant  to  the  provisions 
of  section  536.024.  RSMo 

The  existing  provisions  proposed  for 
removal  are  duplicative  of  provisions 
contained  in  RSMo  536.024.  Missouri's 
proposal  new  provision  appropriately 
references  section  536.024  since  all 
Missouri  agencies  that  are  authorized  by 
constitution  or  statute  to  make  rules 
must  comply  with  the  provisions  of 
Chapter  536,  RSMo  when  adopting, 
amending,  or  rescinding  administrative 
rules  or  regulations. 

While  there  is  no  diced  Federal 
counterpart  to  the  removed  provisions 
or  to  the  new  provision,  SMCRA  and  the 
Federal  regulations  at  30  CFR 
732.15(b)(10)  require  State  programs  to 
provide  for  public  participation  in  the 
development  and  revision  of  State 
regulations.  Chapter  536,  RSMo 
provides  for  the  publication  in  the 
Missouri  Register  of  proposed 
rulemaking  and  subsequent  final  orders 
of  rulemaking  and  provides  for  public 
participation  in  the  rulemaking  process. 
Therefore,  the  Director  finds  that  the 
deletion  of  the  existing  provisions  at 
sections  444.950.2  through  444.950.8, 
the  redesignation  of  sections,  and  the 
addition  of  the  new  provision  at  section 
444.950.2  do  not  render  the  Missouri 
program  less  stringent  than  SMCRA  or 
less  effective  than  the  Federal 
regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportimity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received;  and  because  no  one  requested 
an  opporttmity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Missouri 
program.  No  comments  were  received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
conciurence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 


program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.a  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Missouri  proposed 
to  make  in  this  amendment  pertain  to 
air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  conunents  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  MO-638).  EPA  did  not 
respond  to  OSM's  request. 

State  Historical  Preservative  Officer 
(SHPO]  and  the  Adxisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  Since  the  proposed 
amendment  would  not  have  any  effect 
on  historic  properties,  OSM  did  not 
solicit  comment  from  the  SHPO  or 
ACHP. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Missouri 
on  March  20, 1996.  

The  Federal  regulations  at  3D  CFR 
Part  925,  codifying  decisions  concerning 
the  Missouri  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  prt>grams 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 


U.S.C.  1253  and  1255)  and  30CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatoy 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regtdations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  dedsions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  nimiber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  SubjecU  in  30  CFR  Part  925 

Intergovernmental  relations.  Surface 
mining,  Undergrotmd  mining. 


3<376      Fedonl  Kagi«ter  /  Vol.  61,  No.  143  /  Wedne»day.  July  24,  1996  /  Rules  and  Regulations 


Dated:  fuly  3,  1996. 
BraMWaUquM. 

Regional  Dimctor,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Part  925  is  amanded 
as  set  forth  below: 

PART92S-MISSOURI 

1.  The  authority  citation  for  Part  9ZS 
continues  to  reed  as  follows: 

AidMcily:  30  U.S.C  1201  at  teq. 

2.  Section  925.15  is  amended  by 
adding  paragraph  (v)  to  tsad  as  follows: 

{•2S.1S   AppfOMl  of  raguMory  program 

amendments. 

(v)  Revisions  to  the  Revised  Statutes 
of  Missouri  (RSMo)  at  sections  444.800, 
444.810.  and  444.950  as  submitted  to 
OSM  on  March  20, 1996,  are  approved 
effective  |uly  24, 1996. 

IFR  Doc.  96-18613  Filsd  7-23-46;  8:45  ami 
aUMB  OOOt  4»»4t-ll 


MCFRPvt931 
piM-ea»-FOfll 

Mew  Mexico  AbMidoned  Mine  Lend 
Radametlon  Plen 

AOENCY:  OfBce  of  Sur&ce  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

StMMARY:  OfBce  of  Surfoce  Mining 
Reclamation  and  Enforcement  (OSM]  is 
approving,  with  certain  exceptions  and 
additional  requirements,  a  proposed 
amendment  to  the  New  Mexico 
abandoned  mine  land  reclamation 
(AMLR)  plan  (hereinafter,  the  "New 
Mexico  plan")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  New  Mexico  proposed  to 
amend  its  plan  by  adding  plan 
provisions  pertaining  to  contractor 
responsibilities,  exclusion  of  certain 
sites  &om  eligibility  for  reclamation, 
and  reports.  In  addition.  New  Mexico 
proposed  revising  the  State  AMLR 
statute  pertaining  to  its  purpose, 
definition,  creation  of  the  abandoned 
mine  reclamation  fund,  objectives  of  the 
fund,  acquisition  and  reclamation  of 
land  adversely  affected  by  past  mining 
practices,  liens,  and  emergency  powers. 
The  amendment  was  intended  to  revise 
the  New  Mexico  plan  to  be  consistent 
with  SMCRA  and  meet  the  requirements 
of  the  corresponding  Federal 
regulations,  and  to  improve  operational 
efficiency. 
EFFECTIVE  DATE:  luly  24, 1996. 


FOfI  FURTHER  RIFOMIATION  OONTACT:  Guy 
Padgett,  Telephone:  (505)  248-5070, 
Internet  address: 
GPADGm«(>VYGW.OSMRE.GOV. 

SUFPLaBITARV  MFOMMTION: 

L  Backgroand  on  the  New  Mocico  Plan 

On  Jime  17, 1981,  the  Secretary  of  the 
Interior  approved  the  New  Mexico. 
General  background  information  on  the 
New  Mexico  plan,  including  the 
Secretary's  findings  and  the  disposition 
of  comments,  can  be  found  in  the  June 
17, 1981,  Federal  Register  (46  FR 
31641).  Subsequent  actions  concerning 
New  Mexico's  plan  and  plan 
amendments  can  be  found  at  30  CFR 
931.25  and  931.26. 

n.  Ihupuied  AflModnienl 

By  letter  dated  luly  24. 1995,  New 
Mexico  submitted  a  proposed 
amendment  to  its  plan  (administrative 
record  No.  NM-7S8)  pursuant  to 
SMCRA  (30  U.S.C  1201  et  seq.).  New 
Mexico  submitted  the  proposed 
amendment  in  response  to  a  September 
26, 1994,  letter  (administrative  record 
No.  NM-732)  that  OSM  sent  it  in 
accordance  with  30  CFR  884.15(d),  and 
at  its  own  initiative. 

The  provisions  of  the  New  Mexico 
plan  that  New  Mexico  proposed  to  add 
were:  section  874.16,  contractor 
responsibility;  875.16,  exclusion  of 
certain  sites  from  eligibility  for 
reclamation:  875.20.  contractor 
responsibility;  and  886.23(c),  reports. 
The  provisions  of  the  New  Mexico 
Abandoned  Mine  Reclamation  Act  that 
New  Mexico  proposed  to  revise  were: 
New  Mexico  Statute  Armotated  (NMSA) 
69-25B-2,  purpose  of  the  act:  NMSA 
69-25B-3,  definitions;  NMSA  69-25B- 
4,  creation  of  the  abandoned  mine 
reclamation  fund;  NMSA  69-25B-6, 
objective  of  the  fund;  NMSA  69-25B-7, 
acquisition  and  reclamation  of  land 
adversely  affected  by  past  mining 
practices;  NMSA  69-2SB-8,  liens;  and 
NMSA  69-25B-12,  emergency  powers. 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  August  22, 
1995,  Federal  Register  (60  FR  43576). 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  NM-760).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  September  21, 1995. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  the  New  Mexico 
Abandoned  Mine  Reclamation  Act  at 
NMSA  69-25B-2  and  69-25B-3.B, 
lands  and  water  eligible  for  reclanuition; 


NMSA  69-2SB-6.C,  construction  of 
public  facilities;  and  NMSA  69-2SB-12, 
emergency  powers.  OSM  notified  New 
Mexico  of  these  concerns  by  letter  dated 
September  27, 1995  (administrative 
record  No.  NM-764). 

New  Mexico  responded  by  telephone 
on  April  10, 1995  (administrative  record 
No.  NM-778),  that  it  would  not  submit 
revisions  to  the  amendment  and  that 
OSM  should  proceed  with  the 
publication  of  this  final  rule  Federal 
document. 


m.  Diraclor's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
884.14  and  884.15,  finds,  with  certain 
exceptions  and  additional  requirements, 
that  the  proposed  plan  amendment 
submitted  by  New  Mexico  on  July  24, 
1995.  meets  the  requirements  of  the 
corresponding  Federal  regulations  and 
is  consistent  with  SMCRA.  Thus,  the 
Director  approves  the  proposed 
amendment. 

1.  Nonsubstantive  Revisions  to  New 
Mexico's  Statutes 

New  Mexico  proposed  revisions  to  the 
following  previously  approved  statutes 
that  are  nonsubstantive  in  nature  and 
consist  of  minor  editorial, 
recodification,  and  State  agency  name 
changes  (cortesfxinding  SMCRA 
provisions  are  listed  in  parentheses): 

NMSA  69-25K-3.A  and  D  (section  401(b) 
of  SMCRA).  definitions  for  the  terms 
.  "director"  and  "fund," 

NMSA  69-25B-4  (sectioD  401(a)  of 
SMCRA),  creatioa  of  at>andooed  mine 
redanution  fund,  and 

NMSA  69-25B-6.B  (section  409  (a)  and  (d) 
of  SMCRA),  filling  voids  and  sealing  tunnels. 

Because  the  proposed  revisions  to 
these  previously-approved  statutes  are 
nonsubstantive  in  nature,  the  Director 
finds  that  they  are  consistent  with  the 
corresponding  provisions  of  SMCRA. 
The  Director  approved  the  proposed 
revisions  to  these  statutes. 

2.  Substantive  Revisions  to  New 
Mexico's  Plan  Provisions  and  Statutes 
That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  ofSMCBA 
and  the  Federal  Regulations 

New  Mexico  proposed  revisions  to  the 
following  plan  provisions  and  statutes 
that  are  substantive  in  nature  and 
contain  language  that  is  substantively 
identical  to  the  requirements  of  the 
corresponding  Federal  regulations  and 
SMCRA  provisions  (listed  in 
parentheses): 

Plan  section  875.16  (30  CFR  875.16), 
exclusion  of  certain  noncoal  reclamation 
sites. 
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Plan  section  886.23(c)  (30  CFR  886.23  (b)). 


NMSA  69-25B-3.C  (30  CFR  870.5), 
definition  of  the  term  "emergency," 

NMSA  69-25B-7  (sections  407  and  411  (g) 
of  SMOtA),  acquisition  and  reclamatioa  of 
land  adversely  aSactsd  by  past  mining 
practices,  and 

NMSA  69-258-8,  (section  406  and  411(g) 
of  SMCRA),  liens. 

Because  these  proposed  New  Mexico 
plan  provisions  and  statutes  are 
substantively  identical  to  the 
corresponding  provisions  of  the  Federal 
regulations  and  SMCRA,  the  Director 
finds  that  they  meet  the  requirements  of 
the  Federal  regulations  and  ate 
consistent  vn&  SMCRA.  The  Director 
approves  the  proposed  revisions  to 
these  plan  provisions  and  statutes. 

3.  Plan  Sections  874.16  and  875.20, 
Contractor  Responsibility 

New  Mexico  proposed  plan  sections 
874.16  and  875.20  to  provide 
procedures  that  require  the  low  bidders 
for  abandoned  mine  land  (AML)  coal 
and  noncoal  project  contracts  to  clear 
OSM's  Applicant/Violator  System 
(AVS)  prior  to  the  New  Mexico  AML 
office  awarding  project  contracts  to  any 
such  bidders.  AVS  is  a  computer  system 
used  to  track  the  ownership  and  control 
relationships  of  parties  involved  in 
surface  coal  mining  and  reclamation 
operations. 

The  counterpart  Federal  regulations  at 
30  CFR  874.16  for  coal  and  875.20  for 
noncoal,  require  that  in  order  to  receive 
AML  funds,  every  successful  bidder  for 
an  AML  contract  must  be  eligible  under 
30  CFR  773.15(b)(1)  at  the  time  of 
contract  award  to  receive  a  permit  or 
conditional  permit  to  conduct  surface 
coal  mining  operations,  and  that  bidder 
eligibility  must  be  confirmed  by  OSM's 
automated  AVS  for  each  contract  to  be 
awarded. 

As  proposed  in  sections  874.16  and 
875.20  of  the  New  Mexico  plan, 
successfiil  bidders  for  AML  contracts 
would  have  to  clear  AVS  before 
receiving  a  contract.  A  bidder  could  not 
clear  AVS  if,  at  the  time  of  contract 
award,  the  bidder  could  not  qualify  to 
receive  a  surface  coal  mining  and 
reclamation  permit  because  the  siirhtx 
coal  mining  and  reclamation  operation 
owned  or  controlled  by  either  the 
bidder,  or  by  any  person  who  owns  or 
controls  the  bidder,  was  in  violation  of 
SMCRA,  any  Federal  rule  or  regulation 
promulgated  pursuant  thereto,  a  State 
program,  or  any  Federal  or  State  law, 
rule,  or  legulation  pertaining  to  air  or 
water  environmental  protection. 

Unlike  the  Federal  regulations  at  30 
CFR  874.16  and  875.20,  New  Mexico's 
proposed  plan  provisions  concerning 


contractor  responsibility  contain  details 
on  how  the  AVS  checks  will  be  carried 
out  These  details  include  procedures 
that  require  New  Mexico  to  provide 
OSM  with  the  information  submitted  by 
the  apparent  low  bidder  in  order  for 
OSM  to  conduct  the  AVS  check.  This 
procediue  is  consistent  with  the 
preamble  for  OSM's  May  31, 1994, 
regulations,  which  states  that  "|i|n  order 
to  provide  information  that  will  allow 
the  States  to  meet  this  requirement, 
potential  contractors  may  submit  to 
OSM  or  the  State  regulatory  authority 
that  ownership  and  control  information 
enimierated  at  30  CFR  778.13  (c)  and 
(d)"  (59  FR  28136,  28158).  By  the  State 
passing  the  bidder  information  to  OSM 
for  processing,  the  bidder  is  in  effect 
submitting  the  information  to  OSM  for 
the  AVS  check.  These  proposed 
procedural  requirements  meet  the 
requirements  of  the  Federal  regulations 
at  30  CFR  874.16  and  875.20. 

In  addition.  New  Mexico  proposed  at 
plan  sections  874.16  and  875.20  that 
any  subcontractor  receiving  10  percent 
or  more  of  the  total  contract  funding, 
and  any  contract  inspector,  would  have 
to  receive  AVS  clearance  before  being 
allowed  to  work  on  an  AML  contract 
No  counterpart  requirements  to  these 
proposed  provisions  exist  in  the  Federal 
regulations,  and  the  preamble  for  the 
Federal  regulations  at  30  CFR  874.16 
and  875.20  does  not  address  whether 
subcontractors  and  contract  inspectors 
must  also  clear  AVS  (May  31, 1994;  59 
FR  28136,  28158  and  28164).  Absent 
any  specific  requirements  for 
subcontractors  and  contract  inspectors 
in  the  Federal  regulations  or  the 
preamble  language  for  these  regulations. 
New  Mexico's  proposed  provisions 
concerning  subcontractors  and  contract 
inspectors  are  not  inconsistent  with  the 
Federal  regulationa  at  30  CFR  874.16 
and  875.20. 

If,  at  any  time  in  the  future,  OSM 
decides  to  promulgate  regulations  or  an 
interpretive  rule  to  address 
subcontractors  or  contratn  inspectors,  it 
would  notify  New  Mexico  in  accordance 
with  30  CFR  Part  884.15(b)  of  any 
needed  revisions  to  these  plan  sections. 

For  the  above  reasons,  the  Director 
finds  that  New  Mexico's  plan  provisions 
at  sections  874.16  and  875.20  are 
consistent  with  the  Federal  regulations 
at  30  CFR  874.16  and  875.20.  The 
Director  approves  these  New  Mexico 
plan  provisions. 


4.  N»4SA  69-25B-2  and  NMSA  69-3SB- 
33,  Purpose  of  the  New  Mexico 
Abandoned  Mine  Reclamation  Act  tmd 
Definition  of  "Eligible  Lands  and 
Water". 

New  Mexico  proposed  at  NMSA  69- 
25B-2  to  delete  the  legal  citation  for 
SMCRA  and  refer  to  it  as  "SMCRA,  as 
amended."  This  is  a  stylistic  revision 
that  has  no  substantive  effect  on  the 
New  Mexico  plan.  Therefore,  the 
Director  approves  this  propoeed 
revision  to  the  statute. 

OSM  addresses  below  substantive 
revisions  to  NMSA  69-25B-2  and 
NMSA  69-2SB-3.B. 

a.  Deletion  of  "priorto  the  enactment 
of  that  act  and  which  "  and  deletion  of 
"prior  to  August  3.  1977".— New 
Mexico  also  proposed  at  NMSA  69- 
25B-2  to  delete  the  phrase  "prior  to  the 
enactment  of  that  act  and  which"  from 
the  provision  which  indicates  that  the 
purpose  of  New  Mexico's  Abandoned 
Mine  Reclamation  Act  (Act)  is  "to 
promote  the  reclamation  of  mined  areas 
left  without  adequate  reclamation  prior 
to  the  enactment  of  that  act  [SMCRA) 
and  which  continue,  in  their 
unreclaimed  condition,  to  substantially 
degrade  the  quality  of  the 
environment."  In  addition.  New  Mexico 
proposed  in  its  definition  for  "eligible 
lands  and  water"  at  NMSA  69-25B-3.B 
to  delete  the  phrase  "prior  to  August  3, 
1977."  The  effect  of  the  proposed 
deletions  from  NMSA  69-25B-2  and 
NMSA  69-25B-3.B  makes  coal  lands 
and  water  affected  after  August  3, 1977, 
eligible  for  reclamation  under  New 
Mexico's  statute. 

Counterpart  section  404  of  SMCRA 
indicates  that  sites  eligible  for 
reclamation  are  those  lefl  in  an 
inadequate  state  "prior  to  the  date 
((August  3, 1977)1  of  enactment  of  this 
Act"  |(SMCRA)1.  It  provides,  as  well, 
through  its  reference  to  section  402(g)(4) 
of  SMCRA,  for  the  reclamation  of 
certain  sites  affected  by  surface  coal 
mining  operations  between  August  4. 
1977,  and  December  31, 1980,  and 
osrlain  other  sites  affected  by  surface 
coal  mining  operations  between  August 
4. 1977,  and  November  5, 1990. 
'Hirough  its  reference  to  section 
403(b)(1),  it  also  provides  in  a  State  that 
has  not  certified  to  the  completion  of  all 
known  coal-related  projects  for  the 
reclamation  of  the  adverse  e^cts  on 
water  supplies  that  occurred  both  prior 
to  and  after  Augvst  3, 1977,  when  such 
eSiscts  occurred  predominantly  prior  to 
August  3, 1977,  or  the  dates  and  under 
the  criteria  set  forth  at  section 
402(g)(4)(B).  Therefore,  under  section 
404  of  SMCRA,  only  those  post-August 
3, 1977,  sites  addressed  by  selections 
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402(g)(4)  and  403(b)  of  SMCRA  are 
allowed  to  be  reclaimed  under  a  State 
plan.  New  Mexico  has  not  proposed  to 
revise  its  statute  to  add  counterpaits  to 
sections  402(g)(4)  and  403(b)  of  SMCRA. 

Because  New  Mexico  at  proposed 
NMSA  69-25B-2  and  69-25B-3.B  has  in 
effect,  through  its  deletion  of  the  two 
phrases,  revised  its  statute  to  allow  the 
reclamation  of  post-August  3, 1977,  sites 
beyond  those  allowed  by  sections 
402(g}(4)  and  403(b)(2)  of  SMCRA,  these 
proposed  statutory  provisions  are  not  in 
compliance  with  section  404  of  SMC31A. 
Therefore,  the  Director  does  not  approve 
these  revisions,  and  requires  New 
Mexico  to  revise  NMSA  69-25B-2  and 
NMSA  69-25B-3.B  to  preclude  the 
reclamation  of  post-SMCRA  sites,  with 
the  only  two  possible  exceptions  being 
that  New  Mexico  may  allow  the 
reclamation  of  post-SMCRA  sites  if  it 
adopts  counterparts  to  sections  402(g)(4) 
and/or  403(b)  of  SMCRA. 

b.  Deletion  of  the  word  "coal". — At 
NMSA  69-25B-3.B,  New  Mexico 
proposed  to  delete  the  wtJrd  "coal"  from 
the  phrases  "mined  for  coal,"  "coal 
processing,"  and  "other  coal  mining 
processes."  The  effect  of  the  deletion  of 
the  word  "coal"  (1)  makes  lands 
affected  by  any  type  of  mining 
operation,  not  just  coal  mining 
operations,  eligible  for  reclamation 
under  the  New  Mexico  plan  and  (2) 
allows  New  Mexico  to  reclaim  noncoal 
lands  and  water  prior  to  reclaiming  all 
coal  lands  and  water.  These  revisions 
also  make  the  statute  inconsistent  with 
the  unrevised  corresponding  "Ranking 
and  Selection"  section  of  New  Mexico's 
plan,  which  continues  to  rank  coal 
projects  ahead  of  noncoal  projects. 

Counterpart  section  404  of  SM(!31A 
indicates  that  sites  eligible  for 
reclamation  are  those  affected  by  coal 
mining.  It  also  provides,  through  its 
reference  to  section  409  of  SMC31A  and 
the  refiereoce  of  section  403(a)(1)  in 
section  409(c)(1),  for  the  reclamation  of 
sites  affected  by  noncoal  mining  in 
States  such  as  Ne^y  Mexico  that  have 
not  certified  completion  of  coal  projects 
if  the  Governor  makes  a  request  for 
-reclamation  of  a  noncoal  site  on  the 
basis  that  the  site  poses  an  extreme 
danger  to  public  health,  safety,  general 
welfare,  or  property. 

New  Mexico  s  proposed  deletion  of 
the  word  "coal"  from  its  definition  for 
"eligible  lands  and  water"  at  NMSA  69- 
25B-3.B  causes  the  State's  AML 
program  not  to  be  in  compliance  with 
section  404  of  SMCRA.  The  Director 
does  not  approve  the  deletion  of  the 
word  "coal"  at  NMSA  69-2SB-3.B  and 
requires  New  Mexico  to  reinsert  the 
word  "coal"  or  otherwise  revise  its 
statute  to  preclude  reclamation  of 


noncoal  sites  before  coal  sites,  except  in 
those  limited  circumstances  allowed  by 
section  404  of  SMCRA. 

5.  NMSA  69-2SB-6.  Objectives  of  the 
Fund 

At  NMSA  69-25B-6.  New  Mexico 
proposed  to  make  stylistic  changes  (use 
of  "the"  and  "those."  instead  of  "such") 
and  delete  the  legal  citation  for  the  New 
Mexico  Abandoned  Mine  Reclamation 
Act.  None  of  these  revisions  are 
substantive  in  nature.  Therefore,  the 
Director  approves  these  changes  to  this 
statute. 

OSM  addresses  below  substantive 
revisions  to  NMSA  69-2SB-6. 

a.  NMSA  69-25B-6.A.  Expenditure 
Priorities. — New  Mexico  proposed  at 
NMSA  69-25B-6.A  (1)  through  (3),  (5) 
and  (6)  to  delete  the  word  "coal"  in 
several  instances  so  that  the  objectives 
of  the  State  abandoned  mine 
reclamation  fund  are  to  protect  the 
public  against  the  adverse  effects  of 
"mining  practices"  and  "mining 
development"  respectively  rather  than 
"coal  mining  practices"  and  "coal 
development."  Except  for  the  proposed 
deletion  of  the  word  "coal,"  these 
provisions  are  substantively  identical  to 
the  provisions  at  section  Counterpart 
section  403(a)  of  SMCRA  indicates  that 
sites  eligible  for  reclamation  are  those 
affected  by  coal  mining.  New  Mexico's 
proposed  deletion  of  the  word  "coal"  at 
NMSA  69-25B-6.A  causes  this 
provision  to  be  not  in  compliance  with 
section  403(a)  of  SMCRA.  (See  finding 
No.  4.6.)  Therefore,  the  Director  does 
not  approve  the  deletion  of  the  word 
"coal"  at  NMSA  69-25B-6.A,  and 
requires  New  Mexico  to  revise  its 
provisions  to  reflect  the  priorities  for 
expenditures  at  coimterpart  403(a)  of 
the  SMCRA. 

In  addition.  New  Mexico  still  retains, 
at  NMSA  69-25B-6.A(4)  and  in  item 
No.  1(d)  of  the  "Ranking  and  Selection" 
section  of  its  plan,  as  its  fourth  priority, 
the  expenditure  of  funds  for  "research 
and  demonstration  projects  relating  to 
the  development  of  surface  mining 
reclamation  and  water  quality  control 
program  methods  and  techniques."  The 
counterpart  provision  at  section 
403(a)(4)  of  SMCRA  was  elected  by  the 
Energy  Policy  Act  of  1992,  Pub.  L.  102- 
486  (October  24,  1992),  and  the 
subsequent  paragraphs  (S)  and  (6)  were 
renumbered  accordingly.  To  be  in 
compliance  with  section  403(a)  of 
SMCRA.  the  Director  requires  New 
Mexico  to  delete  NMSA  69-25B-6.A(4) 
and  item  No.  1(d)  of  the  "Ranking  and 
Selection"  section  of  its  plan.  In  the 
intervening  period  until  New  Mexico 
revises  its  statute  and  plan  to  be 
consistent  with  section  403(a)  of 


SMCRA,  OSM  caimot  approve  any  New 
Mexico  grant  applications  for  research 
and  demonstration  projects  relating  to 
the  development  of  surface  mining 
reclamation  and  water  control  program 
methods  and  techniques. 

The  Director  notes  that  New  Mexico 
ha^  not  inserted  into  its  statute  a 
counterpart  to  section  403(b)  of  SMCRA, 
which  provides  for  mitigation  of  adverse 
effects  to  water  supplies  caused  by  coal 
mining  practices.  Lack  of  a  counterpart 
provision  in  the  New  Mrxico  plan  does 
not  make  the  plan  inconsistent  with 
SMCRA  or  the  Federal  regulations,  but 
if  New  Mexico  wished  to  expend  fimds 
for  a  water  project  as  defined  at 
403(b)(1)  of  SMCRA.  it  would  be 
prevented  from  utilizing  up  to  30 
percent  of  the  AML  funds  allocated  to. 
the  Slate  under  402(g)(1)  and  (5)  for  this 
purpose,  because  it  appears  that  the 
plan  lacks  the  statutory  authority.  U 
such  projects  have  been  identified  in  the 
State's  ranking  and  selection  process. 
New  Mexico  may  wish  to  amend  its 
plan  so  that  it  has  the  proper  authority 
to  proceed  with  such  water  projects. 

b.  NMSA  B9-25B-6.C.  Public 
Facilities. — New  Mexico  proposed  at 
NMSA  69-25B-6.C  to  delete  the  word 
"coal"  as  used  in  "communities 
impacted  by  coal  mining  development," 
where  money  in  the  fimd  may  be 
expended  for  the  purpose  of 
constructing  specific  public  facilities  if 
certain  criteria  are  met.  Prior  to  the 
Abandoned  Mine  Reclamation  Act 
(AMRA)  of  1990,  Pub.  L.  101-508 
(November  5, 1990),  a  counterpart 
provision  in  SMCRA  existed  at  section 
402(g)(2).  However,  AMRA  deleted  the 
provision  there  and  created  a  new 
provision  at  section  411(e).  This  newly- 
created  section  addresses  the  priority  of 
reclamation  projects  after  the  State  has 
certified  completion  of  coal  projects  and 
provides  that  "[rjeclamation  projects 
involving  *   •   •  the  construction  of 
public  facilities  in  communities 
impacted  by  coal  or  other  mineral 
mining  and  processing  practices,  shall 
be  deemed  part  of  the  objects  set  forth, 
and  undertaken  as  they  relate  to,  the 
priorities  stated  in  subsection  (c)." 

Proposed  NMSA  B9-25B-6.C  is 
deficient  by  allowing,  through  the 
deletion  of  the  word  "coal,"  for  the 
undertaking  of  noncoal  projects  prior  to 
New  Mexico's  certification  of 
completion  of  coal  projects  and,  through 
its  reference  to  NMSA  69-25B-6.A, 
which  includes  NMSA  69-25B-6.A(4). 
and  as  discussed  above,  no  longer  has 
a  counterpart  at  section  403(a)  of 
SMC31A.  Therefore,  the  Director  requires 
New  Mexico  to  reinsert  the  word  "coal" 
at  NMSA  69-2SB-6.C.  The  Director  also 
reiterates  that  to  the  extent  that  the 
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provisions  of  NMSA  69-2SB-e  J\{4) 
apply  by  reference,  New  Mexico  would 
not  receive  OSM's  approval  to  expend 
funds  for  research  and  demonstration 
projects  relating  to  the  development  of 
niibce  mining  reclamation  and  water 
control  program  methods  and 
techniques.  (See  finding  No.  5.a.) 

e.  NMSA  69-2SB-J2.  Emergency  Powers 

New  Mexico  proposed  at  NMSA  69- 
25B-12  to  delete  the  word  "coal"  from 
its  provisions  setting  forth  emergency 
powers  for  the  Director  of  the  Mining 
and  Minerals  Division. 

Cx)unterpari  section  410  of  SMCRA 
provides  for  an  emergency  program  to 
restore,  reclaim,  abate,  control,  or 
prevent  the  adverse  effects  of  coel 
mining  practices  on  eligible  lands.  This 
emergency  program  extends  only  to  coal 
lands  and  water  and  is  a  Federal 
responsibility  except  in  those  cases 
where  a  State  has  sought  and  been  given 
such  authority. 

In  1985.  New  Mexico  enacted  into  law 
NMSA  69-25B-12,  which  is  the  State 
counterpart  to  section  410  of  SMCRA  for 
the  assumption  by  New  Mexico  of  an 
emergency  program.  On  May  9, 1986, 
New  Mexico  of  an  emergency  program. 
On  May  9, 1986,  New  Mexico  submitted 
a  formal  amendment  in  which  it 
requested  approval  of  a  State  emergency 
program  (administrative  record  Nos. 
NM-AML-36  and  37).  New  Mexico 
subsequently  withdrew  its  request  on 
August  22, 1988  (administrative  record 
NO.  NM-AMU-51). 

The  amendment  currently  under 
review  by  OSM  still  includes  NMSA 
69-25B-12,  but  OSM  understands  that 
New  Mexico's  intent  at  this  time  is  not 
to  assume  an  emergency  program. 
Therefore,  the  Director  reluctantly 
caimot  approve  NMSA  69-25B-12. 
Even  though  OSM  strongly  supports  and 
encourages  State  assumption  of 
emergency  programs,  NMSA  69-2SB-12 
will  have  no  effect  in  New  Mexico's 
AML  program  until  such  time  as  New 
Mexico  requests,  with  supporting 
documentation,  an  emergency  program 
limited  to  coal  reclamation  only,  and 
OSM  approves  it. 

IV.  Smnraary  and  Dispoeition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 


2.  Federal  Agency  Commenls 

Pursuant  to  30  CPU  884.1S(a)  and 
884.14(a)(2).  OSM  solicited  comments 
on  the  proposed  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  Interest  in  the  New  Mexico 
plan  (administrative  record  No.  NM- 
759). 

U.S.  Bureau  of  Mines.— The  U.S. 
Bureau  of  Mines,  in  a  telephone 
conversation  on  September  7, 1955, 
responded  that  it  had  no  comments  on 
the  proposed  amendment 
(administrative  record  No.  NM-761). 

U.S.  Environmental  Protection 
Agency  (EPA). — EPA  responded  on 
September  7, 1995  (administrative 
record  No.  NM-762),  with  comments  on 
the  proposed  amendments  to  the  New 
Mexico  plan  and  New  Mexico 
Abandoned  Mine  Reclamation  Act. 

EPA  agreed  with  the  deletion  of 
specific  refiarences  to  "coal"  mining 
throughout  the  amendments  because  the 
State's  act  should  not  be  restricted  to 
coal  mining,  as  the  references  to  "coal" 
would  suggest.  OSM  agrees  that  in  some 
instances  deletion  of  the  word  "coal"  is 
appropriate,  but  as  discussed  at  finding 
Nos.  4.a  and  5. a  and  b  above,  the 
proposed  deletions  cause  certain 
statutes  of  New  Mexico's  act  to  be 
deficient 

EPA  commented  that  NMSA  89-25B- 
6.C  should  specify  the  types  of  public 
facilities  that  may  be  built  with  money 
from  the  At>andoned  Mine  Reclamation 
Fund.  The  counterpart  provisions  at 
sections  41 1  (e)  and  (f)  of  SMCRA  allow 
for  the  construction  of  public  facilities 
in  communities  impacied  by  coal  or 
other  mineral  mining  and  processing 
practices  and  for  activities  or 
construction  of  specific  public  bdlities 
related  to  the  coal  or  minerals  industry 
in  Slates  impacted  by  coal  or  minerals 
development  when  a  need  is  established 
and  the  Secretary  of  the  Interior  concurs 
in  the  need.  "Public  facilities"  are  not 
specifically  defined  in  SMCRA.  The 
scope  of  pubbc  facilities  funded  under 
section  411  of  SMCRA  is  very  broad  and 
covers  facilities  related  in  some  way  to 
the  coal  or  minerals  industry  in  a  State. 
OSM  is  not  requiring  New  Mexico  to 
revise  NMSA  69-25B-6.C  to  list  types  of 
public  facilities  addressed  by  the 
statute. 

EPA  commented  that  NMSA  69-25B- 
7.D,  which  provides  in  part  that  "the 
price  paid  for  land  acquired  under  this 
section  shall  reflect  the  market  value  of 
the  land  as  adversely  affected  by  past 
mining  practices,"  is  inconsistent  with 
the  Federal  land  acquisition  regulations. 
EPA  commented  further  that  the  price  to 
be  paid  for  land  acquired  pursuant  to 
the  New  Mexico  Abandoned  Mine 


Reclamation  Act  should  reflect  the  fair 
martlet  value  of  land  as  "unaffected  by 
contamination."  This  change  could 
cause  New  Mexico  to  pay  a  higher  price 
for  lands  acquired  under  NMSA  6ft- 
2SB-7.  and  would  cause  NMSA  69- 
25B-7.D  to  be  inconsistent  with 
SMCRA.  Counterpart  sections  407(d) 
and  411(g)  of  SMCRA  require  that  the 
price  paid  for  acquired  lands  reflect  the 
market  value  of  the  lands  as  "adversely 
affected  by  past  mining  practices." 
Because  the  price  to  be  paid  for 
acquired  lands  SI  NMSA  69-25B-7J)  is 
consistent  with  section  407(d)  of 
SMCRA.  OSM  is  not  reouiring  New 
Mexico  to  make  any  additional  changes 
to  this  statute. 

Lastly,  EPA  commented  that  NMSA 
69-2SB-8  should  provide  for  the 
disposition  of  monies  collected  through 
liens  (i.e..  deposit  monies  in  the 
Abandoned  Mine  Reclamation  Fund  or 
use  them  to  reimburse  the  Federal 
government).  New  Mexico,  at  unrevised 
plan  section  884.13(c)(S),  requires  that 
"monies  derived  from  the  satisfaction  of 
liens  established  under  this  part  shall  be 
deposited  in  the  Abandoned  Mine 
Reclamation  Fund."  This  provision 
already  satisfies  EPA's  concern. 

Bureau  of  Land  Management  (BLM) — 
The  BLM  New  Mexico  Stale  Office 
suggested  on  August  24, 1995,  two 
changes  to  the  proposed  amendment 
(administrative  record  No.  NM-76S). 
BLM  suggested  thai  the  ownership  and 
control  information  proposed  at  plan 
sections  874.16  and  875.20  could  be 
changed  by  adding  "|i|f  the  Apparent 
Low  Bidder  is  unqualifiable,  the  AML 
office  may  process  a  subsequent  Low 
Bidder  without  reinitiating  the  bidding 
process."  This  suggestion  was  offered  as 
an  option  to  allow  for  a  streamlined 
bidding  process  and  cost  savings  in  the 
event  of  an  unqualifiable  low  bidder 
rejection. 

OSM  responds  that  the  requirements 
proposed  by  New  Mexico  at  plan 
sections  874.16  and  875.20  are 
consistent  with  the  requirements  of  the 
Federal  regulations  concerning 
contractor  responsibility  at  30  CFR 
874.16  and  875.20.  (See  finding  No.  3.) 
OSM  hae  passed  BLM's  comment  on  to 
the  New  Mexico  Mining  and  Minerals 
Division.  It  is  left  to  the  Stale  to 
determine  whether  it  will  adopt  the 
suggestion. 

BLM  also  suggested  that  the 
amendment  does  not  assert  that  funds 
available  for  reclamation  through  ihe 
abandoned  mine  act  should  address  coal 
reclamation  before  noncoal  reclamation. 
BLM  stated  that  including  wording  that 
requires  AML  funds  to  be  used  for  coal 
reclamation  before  noncoal  reclamation 
would  assure  that  the  amendment  is 
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fully  compatible  with  the  Federal 
statute. 

OSM  agrees  that  New  Mexico's  statute 
does  not  require  this  (see  Ending  No. 
4.b).  New  Mexico's  plan  section 
884.13(c)(2).  which  is  not  proposed  for 
revisions  in  this  amendment,  does 
require  that  coal  reclamation  be 
completed  before  noncoal  reclamation, 
except,  upon  the  request  of  the 
Governor  of  New  Mexico,  reclamation 
can  occur  on  noncoal  sites  to  protect  the 
public  ht>m  extreme  hazards 
endangering  life  and  property  resulting 
from  the  adverse  effects  of  past  noncoal 
mining  practices.  This  plan  provision  is 
consistent  with  sections  403  and  409  of 
SMCRA  and  the  implementing  Federal 
regulations  at  30  CFR  874.13  and 
875.12.  Therefore,  OSM  is  not  requiring 
New  Mexico  to  provide  a  statement  as 
suggested  by  B\M  that  requires  AML 
funds  to  be  used  for  coal  reclamation 
before  noncoal  reclamation,  but  as 
discussed  in  finding  No.  4.b.  above, 
OSM  is  requiring  New  Mexico  to 
reinsert  the  word  "coal"  at  NMSA  69- 
25B-3.B  or  otherwise  revise  its  statute 
to  preclude  reclamation  of  noncoal  sites 
before  coal  sites,  except  in  those  limited 
circumstances  allowed  by  section  404  of 
SMCRA. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  certain 
exceptions  and/or  additional 
requirements.  New  Mexico's  proposed 
plan  amendment  as  submitted  on  July 
24. 1995. 

With  the  requirement  that  New 
Mexico  further  revise  its  statutes,  the 
Director  does  not  approve,  as  discussed 
in:  finding  Nos.  4.a  and  b,  NMSA  69- 
25B-2  and  3.B,  concerning  the  purpose 
of  the  New  Mexico  Abandoned  Mine 
Land  Reclamation  Act  and  definition  of 
the  term  "eligible  lands  and  water;" 
finding  No.  5.a.  NMSA  69-25B-6.A, 
concerning  obiectives  of  the  fund: 
finding  No.  5.b,  NMSA  69-25B-6.C. 
concerning  public  facilities:  and  finding 
No.  6,  NMSA  69-25B-12,  concerning 
emergency  powers. 

The  Director  approves,  as  discussed 
in:  finding  No.  1.  NMSA  69-25B-3.A 
and  D,  concerning  definitions  of 
"director"  and  "fund,"  NMSA  69-258- 
4.  concerning  creation  of  abandoned 
mine  reclamation  fund,  and  NMSA  69- 
25B-6,B.  concerning  filling  voids  and 
sealing  timnels:  finding  No.  2,  plan 
section  875.16,  concerning  exclusion  of 
certain  noncoal  reclamation  sites,  plan 
section  886. 23(c),  concerning  reports, 
NMSA  69-2SB-3.C.  concerning 
definition  of  "emergency,"  NMSA  69- 
2SB-7,  concerning  acquisition  and 
reclamation  of  land  adversely  affected 


by  past  mining  practices,  and  NMSA 
69-25B-8,  concerning  liens;  and  finding 
No.  3,  plan  sections  874.16  and  875.20, 
concaraing  contractor  responsibility. 

The  Director  approves  the  plan 
provisions  and  statutes  as  proposed  by 
New  Mexico  with  the  provision  that 
they  be  fully  promulgated  in  identical 
form  to  the  plan  provisions  and  statutes 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

The  Federal  regulations  at  30  CFR 
Part  931 ,  codifying  decisions  concerning 
the  New  Mexico  plan,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
irrmiediately  to  expedite  the  State  plan 
amendment  process  and  to  encourage 
Stales  to  bring  their  plans  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VL  Procedural  OetenninaUons 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  'Tribe  or  State  AMLR 
plans  and  revisions  thereof  since  each 
such  plan  is  drafted  and  promulgated  by 
a  specific  Tribe  or  State,  not  by  OSM. 
Decisions  on  proposed  Tribe  or  State 
AMLR  plans  and  revisions  thereof 
submitted  by  a  Tribe  or  State  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  Parts  864  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  Tribe  or  State 
AMLR  plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8.  paragraph  8.46(29)). 

4.  Paperwork  Beduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 


Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  Tribe  or  State 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  established  by 
SMCRA  or  previously  promulgated  by 
OSM  will  be  implemented  by  the  Tribe 
or  State.  In  making  the  determination  as 
to  whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  in  the  analyses  for  the 
corresponding  Federal  regulations. 

6.  Unfunded  Mandates  Act 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  goverrunental  entity  or  private 
sector. 

Liat  of  SubjecU  in  30  CFK  Part  931 

Abandoned  mine  reclamation 
programs,  Intergovenunental  relations. 
Surface  mining.  Underground  mining. 

Dated:  June  26. 1996. 
Peter  A.  RuUedge, 

Acting  Regional  Director,  Western  fhghnat 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  die  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  931— NEW  MEXICO 

1.  The  authority  citation  for  Part  931 
continues  to  read  as  follows: 

Aulhoriljr:  30  U.S.C.  1201  el  seq. 

2.  Section  931.25  is  added  to  read  as 
follows: 

$  931 .25    Approval  of  abandoned  mine  land 
reclamation  plan  anwndnwnts. 

(a)  With  the  exception  of  New  Mexico 
Statute  Annotated  (NMSA)  69-25B-2. 
concerning  the  purpose  of  the  New 
Mexico  Abandoned  Mine  Land 
Reclamation  Act,  NMSA  69-25B-3.B. 
concerning  the  definition  of  "eligible 
lands  and  water,"  NMSA  69-25B-6.A, 
concerning  objectives  of  the  fund. 
NMSA  69-25B-6.C,  concerning  public 
kcilities.  and  NMSA  69-25B-12, 
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concerning  emergency  powers,  the 
addition  of  and  revisions  to  the 
following  plan  provisions  and  statutes, 
as  submitted  to  OSM  on  July  24, 1995, 
are  approved  eflective  July  24, 1996: 

Plan  Mctioos  874.16  and  875.20,  contiactof 
responsibility. 

Plan  section  875.16,  exclusion  of  certain 
noncoal  reclamation  sites. 

Plan  section  886.23(c),  reports. 

NMSA  69-25B-3.A.  C.  and  D,  deBnitions 
of  "director."  "emergency",  and  "fund." 

NMSA  69-25B-t,  oeetion  of  abandoned 
mine  reclamation  fund. 

NMSA  69-25B-6.B,  filling  voids  and 
sealing  tunnels. 

NMSA  69-25B-7,  acquisition  and 
reclamation  of  land  adversely  aflected  by 
past  mining  practices. 

NMSA  69-2JB-8,  liens. 

(b)  (Reserved] 

3.  Section  931.26  is  added  to  read  as 
follows: 

{•31.2e    nequired  pten  ■widmann. 

Pursuant  to  30  CFR  884.15,  New 
Mexico  is  required  to  submit  for  OSM's 
approval  the  following  proposed  plan 
amendments  by  the  date  speciGeiL 

(a)  By  January  21, 1997,  New  Mexico 
shall  revise  NMSA  69-25B-2  and  3.B  to 
provide  references  to  August  3, 1977. 
the  eRective  date  of  SM(31A.  or 
otherwise  modify  its  plan,  to  ensure  that 
the  reclamation  of  post-August  3. 1977. 
sites  is  specifically  provided  for  with 
counterpart  provisions  to  sections 
402(g)(4)  and  403(b)(2). 

(b)  By  January  21. 1997.  New  Mexico 
shall  further  revise  NMSA  69-Z5B-3.B 
to  provide  a  definition  for  "eligible 
lands  and  water"  that  is  consistent  with 
the  term  as  defined  at  section  404  of 
SMC3tA. 

(c)  By  January  21. 1997.  New  Mexico 
shall  revise  NMSA  69-2SB-e.A.  or 
otherwise  modify  its  plan,  to  reflect  the 
tame  expenditure  priorities  as 
counterpart  section  403(a)  of  SMCRA. 

(d)  By  January  21. 1997  New  Mexico 
shall  revise  NMSA  69-2SB-6A  by 
deleting  NMSA  69-2SB-6.A(4)  and  item 
Na  I  (d)  of  the  "Ranking  and  Selection" 
section  of  its  plan. . 

(e)  By  January  21. 1997.  New  Mexico 
shall  revise  NMSA  69-25B-6.C  by 
reinserting  the  word  "coal." 

(FR  Doc  96-18812  Filed  7-23-96:  S:4S  am) 


ACnON:  Final  rule:  approval  of 
amendment. 


MCfR  Part  936 
ISPAT8  Na  OK-eia-FOR] 

OUahoma  Regulatory  Program 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 


SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Oklahoma  regulatory 
program  (hereinafter  referred  to  as  the 
"Oklahoma  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Oklahoma  proposed  to  recodify  and 
reinstate  regulations  pertaining  to  an 
exemption  for  coal  extraction  incidental 
to  government-financed  or  other 
construction.  The  amendment  is 
intended  to  revise  the  Oklahoma 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  July  24, 1996. 
FOB  FURTMER  INFOflMATtON  CONTACT: 
Jack  1^  Clarson,  Acting  Director.  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6548,  Telephone: 
(918)  581-6430. 

SUPPLEMENTAHY  MFOMtATION: 

L  Background  on  the  Oklahoma  Program 
IL  Sutmiission  of  the  Propoead  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Dispositioa  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Delerminatioas 

L  Backgronnd  on  the  Oklahoma 
Program 

On  January  19, 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  Background 
information  on  the  Oklahoma  program, 
including  the  Secretary's  findings,  the 
disposition  of  conmients,  and  the 
conditions  of  approval  can  be  found  in 
the  January  19, 1981,  Federal  Register 
(46  FR  4902).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  936.15  and  936.16. 

n.  Submission  of  the  Prop  need 
Amendment 

By  letter  dated  April  26. 1996 
(Administrative  Record  No.  OK-074). 
Oklahoma  submitted  a  proposed 
amendment  to  its  program  purauant  to 
SMCRA.  Oklahoma  submitted  the 
proposed  amendment  at  its  own 
initiative.  Oklahoma,  in  accordance 
with  the  standards  set  forth  by  the 
Oklahoma  State  Legislature  and  the 
Oklahoma  Office  of  Administrative 
Code,  proposed  to  recodify  and  reinstate 
regulations  pertaining  to  an  exemption 
for  coal  extraction  incidental  to 
government-financed  or  other 
construction  at  Oklahoma 
Administrative  Code  (OAC)  460. 
Chapter  20,  Subchapter  6  as  follows: 
OAC  460:20-6-1.  Purpose;  460:20-6-2. 


ResponsibiUfy:  460:20-6-3.  Definitions; 
460:20-6-4.  Applicability:  and  460:20- 
6-5,  Information  to  be  maintained  on 
site.  These  regulations  were  previously 
codified  as  Part  707.  and  they  were 
inadvertently  omitted  bom  the 
Oklahoma  program  during  Oklahoma's 
promulgation  of  its  regulations  after  a 
previous  rulemaking. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  21. 
1996,  Federal  Register  (61  FR  ZS426), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided 
and  opportunity  for  a  public  hearing  on 
the  adequacy  of  the  proposed 
amendment.  The  public  conunent 
period  closed  on  June  20, 1996. 


m.  Director't  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

OAC  480:20-6-1  through  460:20-6-5 
Exemption  for  Coal  Extraction- 
Incidental  to  Govenunent-Fimnced  or 
Other  Construction 

The  proposed  regulations  contain 
language  that  is  substantively  identical 
to  the  provisions  of  the  corresponding 
Federal  regulations  shown  in  brackets. 
OAC  460:20-6-1  (30  CFR  707.1) 
specifies  the  purpose  of  the  regulations 
as  establishing  procedures  for 
determining  those  surface  coal  mining 
and  reclamation  operations  that  meet 
the  exemption  criteria  for  coal 
extraction  as  an  incidental  part  of 
government-financed  construction.  OAC 
460:20-6-2  130  CFR  707.4)  sets  out  the 
State's  responsibility  for  enforcing  the 
requirements  of  the  regulations.  It  also 
provides  that  persons  conducting  coal 
extraction  as  an  incidental  part  of 
government-financed  construction  are 
responsible  for  keeping  specified 
documentation  on  the  site  of  the 
extraction  operation.  OAC  460:20-6-3 
[30  CFR  707.5)  contains  definitions  for 
the  terms  "Extraction  of  coal  as  an 
incidental  part";  "Government 
financing  agency";  and  "Ck>vemment- 
financed  construction."  OAC  460:20-6- 
4  130  CFR  707.111  specifies  that  a  permit 
must  be  obtained  unless  the  coal 
extraction  is  an  incidental  part  of 
government-financed  construction.  OAC 
460:20-6-5  [30  CFR  707.12)  specifies 
the  information  that  must  be  maintained 
on  the  site  of  the  extraction  operation. 

Because  the  proposed  reguMtions  are 
identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  they  are  no  less 
effective  than  the  Federal  regulations. 
Therefore,  the  Director  is  approving  the 
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proposed  recodification  and 
reinstatement  of  Oklahoma's  regulations 
at  OAC  460:20-6-1  through  460:20-6-5. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
For  a  public  hearing  on  the  proposed 
amendmenl.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17Ch)(ll)(i). 
the  Director  soUcited  comments  on  the 
proposed  amendment  horn  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Oklahoma 
program.  No  comments  were  received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFV.  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Oklahoma  proposed 
to  make  in  this  amendment  pertain  to 
air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  form  EPA  (Administrative 
Record  No.  OK-974.02].  EPA  did  not 
respond  to  OSM's  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  on 
proposed  amendihents  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  OK-974.02). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Oiclahoma 
on  April  26, 1996. 

The  Federal  reguladons  at  30  CFR 
Part  936,  codifying  decisions  concerning 
the  Oklahoma  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 


program  amendment  process  and  to 
encourage  Slates  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinatioiis 

Executive  Order  12S66 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  1298S 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  tne  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

Notional  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  {44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 


for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  ofSubiects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining.  Undeiground  mining. 

Dated:  )uly  3.  1996. 
Brant  Wahlquift, 

Begional  Director,  Mid.Contiaent  Begional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Part  936  is  amended 
as  set  forth  below: 

PART  936— OKLAHOMA 

1.  The  authority  citation  for  Part  936 
continues  to  read  as  follows: 

Andwrity:  30  U.S.C.  1201  el  seq. 

2.  Section  936.15  is  amended  by 
adding  paragraph  (r)  to  read  as  follows: 

{M6.15    Approval  of  rsgulalory  program 


(r)  The  additions  of  OAC  460:20-6-1 
through  460:20-6-5  to  the  Oklahoma 
Coal  Rules  and  Regulations,  concerning 
an  exemption  for  coal  extraction 
incidental  to  government-financed  or 
other  construction  as  submitted  to  OSM 
on  April  26. 1996.  are  approved 
effective  July  24. 1996. 

IFR  Doc  96-18611  Filed  7-23-96;  8:45  ami 
■ujHS  oooE  4ne-as-« 


30  CFR  Part  MS 

[WV-07S-FOR] 

West  Virginia  Parmanant  Ragulatory 


AQENCY:  Office  of  Surf«ce  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule:  approval  of 

amendment. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of 
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amendments  to  the  West  Virginia 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  West 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  Act).  The  amendmenU 
concern  revisions  to  the  West  Virginia 
Surface  Mining  Reclamation 
Regulations,  l^e  amendments  are 
intended  to  improve  the  clarity  and 
effectiveness  of  the  West  Virginia 
program,  and  to  revise  the  State  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  )uly  24. 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  James  C.  Blankenship,  Jr.,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street.  East. 
Charleston.  West  Virginia  25301. 
Telephone:  (304)  347-7158. 

8UPf>LEMENTARY  MFORMATION: 

1.  Backgroimd  on  the  West  Vuginia  Progrun. 

(L  Submissioo  of  the  Amendment 

ni.  Director's  Findings. 

rv.  Summary  and  Disposition  of  ComnientB. 

V.  Diiector's  Decision. 

VI.  Procedural  Detenninationi. 

L  Backgrouad  on  the  West  Virginia 
Program 

On  January  21, 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  prt>gram.  Baijcground 
information  on  the  West  Virginia 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  the  approval  can 
be  found  in  the  January  21, 1981, 
Federal  Register  (46  FR  5915-5956). 
Subeaquenl  actions  concerning  the  West 
Virginia  program  and  previous 
amendments  are  codified  at  30  CFR 
946.10.  948.12, 948.13.  948.15.  and 
948.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  April  2, 1996 
(Administrative  Record  Number  WV- 
1024),  the  West  Virginia  Division  of 
Environmental  f^tection  (WVDEP) 
submitted  an  amendment  to  its 
approved  permanent  regulatory  program 
pursuant  to  30  CFR  732.17.  The 
amendment  contains  revisions  to  the 
West  Virginia  Surfoce  Mining 
Reclamation  Regulations  (CSR  §  38-2-1 
et  se<j.). 

The  proposed  amendment  was 
published  in  the  April  23. 1996.  Federal 
Register  (61  FR  17859),  and  in  the  same 
notice.  OSM  opened  the  public 
comment  period  and  provided 
opporttmity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  May  23. 
1996.    . 


The  last  time  the  State  regulations 
were  significantiy  revised  was  on 
February  21. 1996.  The  Director 
partially  approved  the  revisions  in  the 
February  21. 1996.  Federal  Register  (61 
FR  6511-6537).  See  30  CFR  948.15  for 
the  provisions  partially  approved,  and 
30  CFR  948.16  for  the  required 
amendments. 

in.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  West  Virginia 
program. 

1.  S  38-2-2.106  Definition  of  "Safety 
factor."  This  definition  is  revised  to 
mean  the  ratio  of  the  sum  of  the 
resisting  forces  to  the  sum  of  the  loading 
or  driving  forces  as  determined  by 
acceptable  engineering  practices.  Prior 
to  this  change,  the  term  was  defined  as 
the  ratio  of  the  sum  of  the  resisting 
forces  to  the  sum  of  the  loading  forces 
in  a  constructed  valley  fill,  backfill, 
dam,  or  refuse  pile.  The  Director  finds 
the  term  as  revised  to  be  substantively 
identical  to  and  no  less  effective  than 
one  of  the  two  options  contained  in  the 
coimterpart  Federal  definition  at  30  CFR 
701.5 

2.  S  38-2-3.2(e)  Readvertisament  of 
permit  applications.  This  provision  is 
amended  by  adding  the  phrase,  "that  do 
not  significantly  affect  the  health,  safety 
or  welfare  of  the  public  and."  to  the  first 
sentence.  With  this  change,  a  limited 
number  of  minor  changes  may  be 
grouped  and  readvertised  if  the  changes 
do  not  significantly  affect  the  health, 
safety  or  welfare  of  the  public  and  do 
not  significantly  affect  the  method  of 
operation,  the  reclamation  plan,  and/or 
the  original  advertisement.  This  notice 
is  in  addition  to  the  original 
advertisement  requirement  of  one 
advertisement  per  week,  for  four 
successive  weeks.  The  Director  finds  the 
added  language  does  not  render  the 
provision  less  efliactive  than  the  Federal 
regulations  at  30  CFR  773.13  concerning 
public  participation  in  permit 
processing. 

3.  §38-2-3,6(h)(5)  Certification  of 
drainage/sediment  control  structure 
designs.  This  provision  is  amended  by 
changing  a  cited  reference  concerning 
dams.  "Article  5D  of  Chapter  20"  is 
deleted  and  replaced  by  "Article  14  of 
Chapter  22."  The  Director  finds  that  the 
citation  change  does  not  render  the 
provision  less  effective  than  the  Federal 
regulations  at  30  CFR  780.25(a) 
concerning  preparation  and  certification 
of  plans. 

4.  §  38-2-3.8(c)  Revision  or 
reconstruction  of  existing  structures  and 


support  facilities.  This  provision  is 
amended  by  adding  the  following 
language:  "Provided,  that  those 
(existingl  structures  and  facilities, 
where  it  can  be  demonstrated  that 
reconstruction  or  revision  would  result 
in  greater  environmental  harm  and  the 
performance  standards  set  forth  in  the 
Act  and  these  regulations  can  otherwise 
be  met,  may  be  exempt  boat  revisioa  or 
construction."  This  amendment,  in 
effect,  provides  an  alternative  to 
requiring  revision  or  reconstruction  of 
structures  or  support  facilities  in  cases 
where  greater  environmental  harm 
would  result  from  the  revisions  or 
reconstruction. 

The  Federal  regulations  at  30  CFR 
701.11(e)(1).  provide  for  a  similar 
exemption.  Such  exemptions  to  design 
requirements  for  existing  structures  can 
be  granted  as  part  of  the  permit 
application  process  after  obtaining  the 
information  required  by  the  State 
counterparts  to  30  CFR  780.12  or  784.12 
and  after  making  the  findings  required 
in  the  State  counterparts  to  30  CFR 
773.15.  Proposed  subsection  3.8(c)  does 
not  refer  to  these  State  counterparts. 
However,  since  these  counterparts  are. 
indeed,  part  of  the  State's  program  (see 
S38-2-3.8(b).  3.32(d)(6)),  cross- 
references  to  those  provisions  in 
subsection  3.8(c)  are  unnecessary. 

The  Federal  regulations  at  30  CFR 
701.11(e)(2)  provide  that  such 
exemptions  shall  not  apply  to  (a)  the 
requirements  for  existing  and  new  coal 
mine  waste  disposal  facilities;  and  (b) 
the  requirements  to  restore  the 
approximate  original  contour  of  the 
land.  The  West  Virginia  program, 
however,  lacks  a  counterpart  to  these 
Federal  limitations  concerning  the 
applicability  of  the  proposed 
exemption. 

The  Director  is  approving  the 
amendments  to  CSR  36-2-3.8(c).  In 
addition,  the  Director  is  requiring  that 
West  Virginia  further  amend  the  West 
Virginia  program  to  be  consistent  with 
30  CFR  701.11(e)(2)  by  clarifying  that 
the  exemption  at  CSR  38-2-3.8(c)  does 
not  apply  to  1)  the  requirements  for  new 
and  existing  coal  mine  waste  disposal 
facilities;  and  2)  the  requirements  to 
restore  the  land  to  approximate  original 
contour. 

5.  §  38-2-3.27  Permit  renewals  and 
extensions.  The  introductory  paragraph 
of  this  provision  is  amended  by  deleting 
the  word  "may"  and  adding  in  its  place 
the  word  "shall."  In  addition,  language 
has  been  deleted  that  required  all 
backfilling  and  grading  be  completed 
within  60  days  prior  to  the  expiration 
date  of  the  permit,  and  that  an 
application  for  Phase  I  bond  release  be 
filed  prior  to  the  expiration  dale  of  the 
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pennit  As  amended,  the  provision 
provides  that  the  Director  of  the  WVDEP 
shall  waive  the  requirements  for 
renewal  if  the  permittee  certifies  in 
writing  that  all  coal  extraction  is 
completed,  that  all  backfilling  and 
regrading  will  be  completed  and 
reclamation  activities  are  ongoing.  The 
Director  finds  that  the  proposed 
provision  is  substantively  identical  to 
and  no  less  effective  than  the  Federal 
regulations  at  30  CFR  773.11,  which 
provides  that  in  operator  does  not  have 
to  renew  a  permit  to  conduct 
reclamation  activities. 

6.  $  3B-2-4.4  Infrequently  used  access 
roads.  This  provision  is  revised  by 
deleting  and  adding  rule  citations.  As 
amended,  infrequently  used  access 
roads  may  not  be  exempt  from  the 
requirements  of  $$  38-2-4.2,  4.7(a),  4.8, 
4.9,  and  5.3.  The  Director  finds  the 
changes  to  be  consistent  with  the 
Federal  regulations  at  30  CFR  816/ 
817.150.  In  addition,  the  amendments 
satisfy  the  required  program 
amendments  codified  at  30  CFR 
948.16(rr).  30  CFR  948.16(nT)  required 
that  West  Virginia  revise  §  38-2-4.4  to 
require  that  all  infrequently  used  access 
roads  comply  with  $  38-2-4.9.  Since 
this  required  amendment  has  been 
satisfied,  it  is  hereby  removed. 

7.  §38-2-4.12  Certification  of  primary 
roads.  This  provision  is  amended  by 
deleting  the  requirement  that  changes 
documented  in  the  as-built  plans  be 
submitted  to  the  Director  of  WVDEP  as 

a  permit  revision.  In  its  place,  the 
following  language  is  added:  "If  as-built 
plans  are  submitted,  the  certification 
shall  describe  how  and  to  what  extent 
the  construction  deviates  from  the 
proposed  design,  and  shall  explain  how 
and  certify  that  the  road  will  meet 
performance  standards."  In  effect,  these 
amendments  replaces  a  requirement  that 
all  changes  documented  as  as-built 
plans  be  submitted  as  a  permit  revision, 
with  a  requirement  that  when  such 
changes  are  submitted,  the  submittal 
shall  include  an  explanation  of  the 
changes,  and  a  certification  that  the 
changes  will  meet  performance 
standards 

The  Director  finds  that  the  deletion  of 
the  requirement  to  submit  as-built  plans 
to  the  Director  of  the  WVDEP  renders 
the  amendment  provision  less  effective 
than  the  Federal  regulations  at  30  CFR 
774.11(c)  concerning  regulatory  review 
of  permits.  In  effect,  the  automatic 
acceptance  of  certified  as-built  plans 
removes  the  regulatory  authority  from 
its  responsibility  under  30  CFR 
774.11(c)  which  requires  a  finding  for 
even  minor  permit  revisions.  This 
findiiig  by  the  regulatory  authority  must 


address  all  program  requirements,  not 
just  perfomumce  standards. 

Therefore,  the  Director  is  approving 
the  proposed  changes,  except  to  the 
extent  that  the  Director  of  the  WVDEP 
is  removed  from  the  responsibility  of 
reviewing  permit  revisions  (such  as  as- 
built  plans  changes)  as  is  required  under 
30  CFR  774.11(c).  In  addition,  the 
Director  is  requiring  that  the  State 
fiirther  amend  CSR  38-2-4.12  to 
reinstate  the  following  deleted  language: 
"and  submitted  for  approval  to  the 
Director  as  a  permit  revision." 

8.  §  38-2-S.4(c)  Safety  standards  for 
embankment  type  structures.  The  first 
paragraph  of  this  provision  is  amended 
by  deleting  the  phrase  "which  may 
include  slurry  impoundments."  With 
this  amendment,  the  provision's  safety 
standards  apply  to  all  embankment  type 
sediment  control  or  other  water 
retention  structures.  The  Director  finds 
that  the  removal  of  the  reference  to 
slurry  impoundments  renders  the  States 
provision  unclear  as  to  its  application  to 
slurry  impoundments.  If,  the  provision 
does  not  apply  to  slurry  impoundments 
(which  appears  to  be  th^  purpose  of  the 
deletion),  the  provision  is  rendered  less 
effective  than  the  Federal  regulations  at 
30  CFR  816/817.49  and  cannot  be 
approved.  Therefore,  the  Director  is 
approving  the  provision  except  to  the 
extent  that  the  provision  does  not  apply 
to  slurry  impoundments.  In  addition, 
the  Director  is  requiring  that  the  State 
further  amend  the  West  Virginia 
program  by  clarifying  that  the 
requirements  at  CSR  38-2-5.4(c)  also 
apply  to  slurry  impoundments.  The 
Director  notes  that  this  can  be 
accomplished  either  by  reinstating  the 
deleted  language  or  be  replacing  the 
term  "water  retention  structure"  with 
the  term  "impoundment." 

9.  j  38-2-1 1.6(a)  Review  of  permits 
for  adequacy  of  bond.  This  provision  is 
amended  to  relocate  the  site-specific 
bonding  requirements  applicable  to  all 
four  categories  of  mining  at  the  time  of 
permit  renewal  or  mid-term  review, 
whichever  occurs  first.  These 
requirements  also  do  not  allow  a  permit 
to  be  renewed  until  the  appropriate 
amount  of  bond  bas  been  posted. 
However,  the  Director  finds  the 
proposed  revision,  which  is  merely  for 
organizational  purposes,  is  not 
inconsistent  with  the  Federal  bonding 
requirements  at  30  CFR  800.13  and  30 
CFR  774.15(c). 

10.  S38-2-11.6(c)(6),  (d)(6),  (e)(5), 
(f)(5)  Bond  reduction  credits.  These 
provisions  are  being  amended  to  delete, 
in  various  places,  the  phrase  "within 
five  (5)  years  of  the  date  of  SMA 
approval.">In  effect,  activities  for  which 
a  permittee  may  receive  bond  reduction 


credits  are  no  longer  required  to  be 
performed  within  five  years  from  the 
date  of  SMA  approval.  The  Director 
finds  that,  although  there  are  no  direct 
Federal  counterparts,  the  proposed 
provisions  would  have  no  significant 
financial  impacts  and,  therefore,  would 
not  adversely  affect  the  findings  that 
formed  the  basis  for  the  Secretary's 
approval  of  the  alternative  bonding 
system  pursuant  to  30  CFR  800.11(e). 

11.5  38-2-12.2(e)  Bond  release- 
chemical  treatment.  The  existing 
language  of  this  provision  is  deleted  and 
replaced  by  the  following: 

Notwithstanding  any  other  provisions 
of  this  rule,  no  bond  release  or 
reduction  will  be  granted  if,  at  the  time, 
water  discharged  from  or  affected  by  the 
operation  requires  chemical  treatment 
in  order  to  comply  with  applicable 
effluent  limitations  or  water  quality 
standards:  Provided,  that  the  Director 
may  approve  a  request  for  Phase  I  but 
not  Phase  n  or  m,  release  if  the 
applicant  demonstrates  to  the 
satisfaction  of  the  Director  tluit  either: 

(A)  "The  remaining  bond  is  adequate  to 
assure  long  term  treatment  of  the 
drainage:  or 

(B)  'The  operator  bas  irrevocably 
committed  other  financial  resources  ' 
which  are  adequate  to  assure  long  term 
treatment  of  the  drainage:  Provided,  that 
the  alternate  financial  resources  must  be 
in  acceptable  form,  and  meet  the 
standards  set  forth  in  Section  11  of  the 
Act  and  Section  11  of  these  regulations: 
provided,  however,  that  the  alternate 
financial  arrangements  shall  provide  a 
mechanism  whereby  the  Director  can 
assume  management  of  the  resources 
and  treatment  work  in  the  event  that  the 
operator  defaults  for  any  reason;  and 
provided  further,  that  default  on  a 
treatment  obligation  under  this 
paragraph  shall  be  considered 
equivalent  to  a  bond  forfeiture,  and  the 
operator  will  be  subject  to  penalties  and 
sanctions,  including  permit  blocking,  as 
if  a  bond  forfeiture  bad  occurred. 

In  order  to  make  such  demonstration 
as  referenced  above,  the  applicant  shall 
address,  at  a  minimum,  the  ciurent  and 
projected  quantity  and  quality  of 
drainage  to  be  treated,  the  anticipated 
duration  of  treatment,  the  estimated 
capital  and  operating  cost  of  the 
treatment  facility,  and  the  calculations 
which  demonstrate  the  adequacy  of  the 
remaining  bond  or  of  the  alternate 
financial  resources. 

In  effect,  the  added  language  would 
allow,  under  the  specified 
circiunslances.  Phase  I  bond  release  on 
operations  which  require  chemical 
treatment  in  order  to  comply  with 
applicable  effluent  limitations  or  water 
quality  standards. 
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The  Director  notes  that  the  State's 
definition  of  "chemical  treatment"  at 
§  38-2-2.20  has  only  been  partially 
approved  by  OSM.  Specifically,  the 
language  of  the  definition  that  excludes 
passive  treatment  systems  from  being 
considered  "chemical  treatment"  was 
not  approved  to  the  extent  that  such 
passive  treatment  systems  would  be 
applied  in  the  context  of  §  38-2-12.2(e) 
to  authorize  bond  release  for  sites  with 
dischai^ges  that  require  passive 
treatment  to  meet  discharge  standards. 
For  a  complete  explanation  of  the 
partial  disapproval  of  the  State's 
definition  of  "chemical  treatment,"  see 
Finding  B-2,  in  the  February  21, 1996, 
Federal  Register  (61  FR  6511)  at  page 
6517. 

The  proposed  language  concerning 
incremental  bond  release  could  be 
implemented  in  a  manner  that  is  no  leas 
effective  than  the  Federal  requirements 
at  30  CFR  800.40(c)  concerning  bond 
release.  The  proposed  language  provides 
that  the  bond  remaining  after  Phase  I 
release,  or  the  other  financial  resources 
committed  to  the  treatment,  must  be 
adequate  to  assure  long-term  treatment 
of  this  discharge.  In  addition,  the  new 
language  provides  that  the  other 
financial  resources  committed  to  long- 
term  treatment  must  be  irrevocably 
committed,  and  the  currently  approved 
bonding  requirements  continue  to 
apply.  Finally,  while  these  new 
provisions  wiU  provide  bond  monies  for 
long-term  treatment,  they  in  no  way 
eliminate  the  currently  approved 
provisions  that  provide  for  adequate 
bond  monies  to  assure  completion  of  the 
approved  reclamation  plan  (for 
example,  to  assure  revegetation). 

Therefore,  the  Director  is  approving 
the  proposed  revisions  at  CSR  38-2- 
12.2(e)  to  the  extent  that  passive 
tnatment,  where  it  is  implemented  to 
acUeve  compliance  with  effluent 
limitations  or  water  quality  standards,  is 
diemical  treatmenl  imder  the  West 
Virginia  program  definition  of  chemical 
treatment  at  CFR  38-2-2.20. 

12.  $  38-2-14.3(c)  Topsoil  substitutes. 
The  Director  is  deferring  action  on  this 
proposed  amendment  because  it  was 
inadvertently  omitted  from  the 
proposed  rule  notice  published  on  April 
23, 1996  (61  FR  17859)  that  announced 
(he  changes  submitted  by  the  State  and 
recpested  public  comment.  The  Director 
will  provide  opporttmity  for  public 
comment  on  this  change  in  the  near 
future  by  notice  in  the  Federal  Register. 

13.  S38-2-14.14(e)(4)  Valley  fills- 
rock  core  chimney  drains.  This 
provision  is  being  amended  by  deleting 
the  third  sentence,  which  canoems  the 
control  of  surface  water  runoff,  and 


replacing  that  language  with  the 
following: 

Surface  water  runoff  from  areas  above 
and  adjacent  to  the  fill  shall  be  diverted 
into  properly  designed  and  constructed 
stabilized  diversion  chaimels  which 
have  been  designed  using  best  current 
technology  to  safely  pass  the  peak 
runoff  frtjm  a  100  year,  24-hour 
precipitation  event.  The  chaimel  shall 
be  designed  and  constructed  to  ensure 
stability  of  the  fill,  control  erosion,  and 
minimize  water  infiltration  into  the  fill. 

The  Federal  regulations  prohibit 
uncontrolled  flow  onto  excess  spoil  fills 
and  require  that  diversion  channels  be 
constructed  off  the  fills.  OSM's 
technical  committee  agreed  that  such 
diversions  could  be  constructed  on 
durable  rock  fills,  but  it  never  addressed 
their  use  on  valley  fills.  (See  the  August 
16, 1995,  Federal  Register  (60  FR 
42437)  for  a  discussion  of  OSM's 
approval  of  West  Virginia's  recently 
revised  provisions  concerning  durable 
rock  fills.)  Given  the  differences  in  the 
construction  techniques  of  the  two  types 
of  fills,  OSM  carmot  say  with  any 
confidence  that  the  proposal,  which 
would  allow  the  construction  of 
diversions  on  valley  fills,  its 
environmentally  sound.  The  State  needs 
to  submit  scientific  evidence  to  OSM 
demonstrating  that  the  proposed 
method  of  construction  will  not  harm 
the  long-term  integrity  of  valley  fills.  A 
technical  evaluation  of  this  issue  must 
occur  before  OSM  can  find  the  proposed 
State  requirements  at  subsection 
14.14(e)(4)  to  be  no  less  effective  iban 
30  CFR  816/817. 72(a)(2).  Therefore,  the 
Director  is  not  approving  the  proposed 
amendments  at  this  Ume.  Since  this 
requirement  is  to  take  effect  on  July  1, 
1996,  OSM  requests  that  its 
implementation  be  delayed  and  the 
WVDEP  continue  to  require  that  runoff 
be  diverted  around  valley  fills  until  the 
study  can  be  completed  and  a  final 
determination  is  rendered  by  OSM. 

14.  S38-2-14.15(m)  Coal  processing 
waste  disposal,  'fhis  provision  is  being 
amended  by  deleting  the  prohibition  at 
14.1S(m)(l)  that  coal  processing  waste 
"will  not  contain  add  producing  or 
toxic  forming  materiaL"  A  new 
provision  at  14.15(m)(2)  is  added  to 
provide  as  fbUo«rs: 

(2)  The  coal  processing  waste  will  not  be 
placed  in  tlie  backfill  unless  It  has  been 
demonstxated  to  the  aatit&ctioa  of  the 
Director  that;  (A)  the  coal  pnx:e8siiig  waste 
to  be  placed  tjaaed  upon  labontory  testing 
(sic)  to  lie  noQ-toxic  and/or  Don-acid 
pnxluciDg:  or  (B)  an  adequate  handling  plan 
includiDg  alkaline  additives  has  been 
developed  and  tlie  material  after  alkaline 
addiUoQ  is  non-toxic  and/or  non-acid 
produciDg. 


The  Director  finds,  that  in  accordance 
with  30  CFR  816/817. 102(e),  except  for 
the  requirements  concerning  disposal, 
foundation  investigations,  and 
emergency  procedures,  the  proposed 
language  is  consistent  with  and  no  less 
eflective  than  the  Federal  regulations  st 
30  CFR  816/817.81  concerning  coal 
mine  waste.  The  Director  is  approving 
this  amendment  only  to  the  extent  that, 
with  the  disposal  of  coal  processing 
waste  in  the  backfill,  the  backfill  will 
not  exceed  the  approximate  original 
contour  (AOC).  If  AOC  is  exceeded,  then 
the  disposal  of  coal  processing  waste  in 
the  ba<JcfiU  must  comply  with  the  West 
Virginia  program  counterparts  to  30  CFR 
816/817.83  concerning  coal  mine 
waste^refuse  piles.  In  addition,  the 
Director  is  requiring  that  the  State 
further  amend  the  West  Virginia 
program  to  require  compliance  with  30 
CFR  816/817.81  (b),  (d),  and  (e) 
regaroing  coal  refuse  disposal, 
foundation  investigations  and 
emergency  procedures  and  to  clarify 
that  where  the  coal  processing  waste 
proposed  to  be  placed  in  the  backfill 
contains  add-  or  toxic-produdng 
materials,  such  material  must  not  be 
buried  or  stored  in  proximity  to  any 
drainage  course  sudi  as  springs  and 
seeps,  must  be  protected  fmia 
groundwater  by  the  appropriate  use  of 
rock  drains  under  the  backfill  and  along 
the  highwall,  and  be  protected  from 
water  infiltration  into  the  beckfiU  by  the 
use  of  appropriate  methods  such  as 
diversion  drains  for  surface  runoff  or 
encapsulation  with  day  or  other 
material  of  low  permeabilify.  That  is, 
such  add-  or  toxic-produdng  materials 
must  be  hydnulically  separated  from 
any  groundwater  and  from  water 
infiltration  into  the  backfill. 

IV.  Sammary  aad  Diqioaition  of 


Fedaxtl  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  on  May  1, 
1996,  conunents  were  solidted  from 
various  interested  Federal  agendes 
(Administrative  Record  Number  WV- 
1030).  The  U.S.  Army  Corps  of 
Engineers  responded  that  they  found  the 
amendments  to  be  satisfactory.  The  U.S. 
Department  of  Laibor,  Mine  Sofefy  and 
Health  AdministraUon  (MSHA) 
responded  with  several  comments. 
However,  nan  of  the  conunents  MSHA 
submitted  pertain  to  the  provisions  that 
are  being  amended  by  the  State, 
llierefore,  those  comments  will  not  be 
discussed  in  this  notice. 


Federal  Regiater  /  Vol.  61.  No.  143  /  Wednesday.  July  24.  1996  /  Rules  and  Regulations      38387 


38386      Federal  Register  /  VoL  61,  Na  143  /  Wednesday.  July  24.  1996  /  Rules  and  Regulations 


Public  Comments 

A  public  comment  period  and 
opportunity  to  request  a  public  bearing 
was  announced  in  the  April  23, 1996, 
Federal  Register  (61  FR  17859).  The 
comment  period  closed  on  May  23, 
1996.  No  one  requested  an  opportunity 
to  testify  at  the  scheduled  public 
hearing  so  no  hearing  was  held.  The 
West  Virginia  Mining  and  Reclamation 
Association  and  the  West  Virginia  Coal 
Association  responded  and  urged 
approval  of  the  amendments.  No  other 
public  comments  were  received. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
Slate  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clear  Air  Act  (42  U.S.C.  7401  ef 
seq.).  On  May  1, 1996.  the  Director 
requested  EPA's  concurrence  and 
comments  (Administrative  Record 
Numbers  WV-1029. 1030). 

EPA  responded  on  |une  27. 1996 
(Administrative  Record  No.  WV-1037) 
and  commented  on  two  provisions. 
Concerning  CSR  38-2-12.2(e),  EPA 
conditionally  concurred,  and  stated  that 
the  proposed  revision  for  allowing  bond 
release  could  result  in  a  situation  where 
less  funds  would  be  available  for  long 
term  treatment  unless  three  critical 
areas  are  addressed:  (l)An  accurate 
determination  of  the  effectiveness, 
duration,  and  long  term  costs  of 
treatment  must  be  made  to  avoid 
underestimating  abatement  needs;  (2) 
An  assurance  that  the  alternate  Bnancial 
resources,  which  are  described  by  the 
proposed  revision,  will  be  irrevocably 
committed  (such  as  in  a  trust  fund, 
dedicated  escrow  account,  or  other 
similar  maimer)  to  assure  its  availability 
for  treatment  in  case  of  bankruptcy;  and 
(3)  Assurance  that  the  tmnd  monies  set 
aside  for  long  term  water  treatment  are 
in  addition  to  the  bond  monies  needed 
to  assure  the  completion  of  the 
reclamation  plan  (such  as  for 
revegetation). 

In  response,  the  Director 
acknowledges  the  EPA's  concerns,  but 
believes  that  these  results  are  not  likely 
to  occur.  The  proposed  language 
provides  that  the  bond  remaining  after 
Phase  I  release,  or  the  other  financial 
resources  committed  to  the  treatment, 
must  be  adequate  to  assure  long  term 
treatment  of  the  discharge.  In  addition, 
the  new  language  provides  that  the 
other  financial  resources  committed  to 
long  term  treatment  must  be  irrevocably 


committed,  and  the  currently  approved 
bonding  requirements  continue  to 
apply.  Finally,  while  these  new 

ftrovisions  will  provide  bond  monies  for 
ong  term  treatment,  they  in  no  way 
eliminate  the  currently  approved 
provisions  that  provide  for  adequate 
bond  monies  to  assure  completion  of  the 
approved  reclamation  plan  (for 
example,  to  assure  revegetation). 
Therefore,  the  Director  is  approving  the 
provisions. 

The  EPA  conunented  that  the 
revisions  at  CSR  38-2-14.15(m)  could 
result  in  acid  seepage  unless  the 
approved  handling  plans  include 
diversion  drains  for  surfooe  runoff, 
refuse  encapsulation  with  clay  or  other 
material  of  low  permeability,  and  rock 
drains  under  the  backfill  and  along  the 
highwall,  to  intercept  and  convey 
groundwater  away  brim  the  refuse.  As 
discussed  above  in  Finding  14,  the 
Director  agrees  and  is  requiring  that  the 
State  further  amend  the  West  Virginia 
program  to  clarify  that  where  the  coal 
processing  waste  proposed  to  be  placed 
in  the  backfill  contains  acid-  or  toxic- 
producing  materials,  such  material  must 
not  be  buried  or  stored  in  proximity  to 
any  drainage  course  such  as  springs  and 
seeps,  must  be  protected  from 
groundwater  by  the  appropriate  use  of 
rock  drains  under  the  backfill  and  along 
the  highwall,  and  be  protected  from 
water  infiltration  into  the  backfill  by  the 
use  of  appropriate  methods  such  as 
diversion  drains  for  surface  runoff, 
encapsulation  with  clay  or  other 
material  of  low  permeability.  That  is, 
such  acid-  or  toxic-producing  materials 
must  be  hydraulicatty  separated  from 
any  groundwater  and  from  water 
infiltration  into  the  backfilL 

V.  Director's  Decision 

Based  on  the  findings  above,  the 
Dire<Aor  is  approving  the  amendment 
submitted  by  West  Virginia  on  April  2, 
1996,  except  as  noted  below. 

The  Director  is  requiring  that  WVDEP 
further  amend  the  West  Virginia 
program  to  be  consistent  with  30  CFR 
701.11(e)(2)  by  clarifying  that  the 
exemption  at  CSR  38-2-3.B(c)  does  not 
apply  to  (1)  the  requirements  for  new 
and  existing  coal  mine  waste  disposal 
facilities:  and  (2)  the  requirements  to 
restore  the  land  to  approximate  original 
contour. 

The  amendments  at  CSR  36-2-4.4 
satisfy  the  required  program  amendment 
codified  at  30  CFR  948.16(nT).  which  is 
hereby  removed. 

CSR  38-2-4.12  is  approved  except  to 
the  extent  that  the  Director  of  the 
WVDEP  is  removed  from  its 
responsibility  (under  3C  CFR  774.11(c)) 
of  reviewing  permit  revisions  (such  as 


reviewing  as-built  plans  changes).  In 
addition,  the  Director  is  requiring  that 
the  State  further  amend  CSR  38-2-4.12 
to  reinstate  the  following  deleted 
language:  "and  submitted  for  approval 
to  the  Director  as  a  permit  revision." 

CSR  38-2-5.4(c)  is  approved  except  to 
the  extent  that  the  provision  does  not 
apply  to  slurry  impoundments.  In 
addition,  the  Director  is  requiring  that 
the  State  further  amend  the  West 
Virginia  program  by  clarifying  that  the 
requirements  at  CSR  38-2-5.4(0)  also 
apply  to  slurry  impoundments. 

CSR  38-2-12.2(e)  is  approved  to  the 
extent  that  passive  treatment,  where  it  is 
implemented  to  achieve  compliance 
with  effluent  limitations  or  water 
quality  standards  is  chemical  treatment 
under  the  West  Virginia  program 
definition  of  chemical  treatment  at  CFR 
38-2-2,20. 

§  38-2-14.3(c)  Topsoil  substitutes. 
The  Director  is  deferring  action  on  this 
proposed  amendment  because  it  was 
inadvertently  omitted  from  the 
proposed  rule  notice  published  on  April 
23, 1996  (61  FR  17859)  that  announced 
the  changes  submitted  by  the  State. 

CSR  38-2-14. 14(e)(4)  which  would 
allow  drainage  to  be  diverted  onto 
valley  fills  is  not  approved  and  its 
implementation  is  to  be  delayed 
pending  the  submission  and  approval  of 
scientific  evidence  showing  that  the 
proposed  construction  of  diversions  on 
valley  fills  will  not  adversely  afiiect  their 
long-term  stability. 

CSR  38-2-14. 15(m)  is  approved  only 
to  the  extent  that,  with  the  disposal  of 
coal  processing  waste  in  the  backfill,  the 
backfill  will  not  exceed  the  approximate 
original  contour  (AOC).  If  AOC  is 
exceeded,  then  the  disposal  of  coal 
processing  waste  in  the  backfill  must 
comply  with  the  West  Virginia  program 
counterparts  to  30  CFR  816.83 
concerning  coal  processing  waste — 
refuse  piles.  In  addition,  the  Director  is 
requiring  that  the  State  further  amend 
the  West  Virginia  program  to  require 
compliance  with  the  State  counterparts 
to  30  CFR  816/817.81  (b),  (d)  and  (e) 
regarding  disposal,  foundation 
investigations  and  emergency 
procedures  and  to  clarify  that  where  the 
coal  processing  waste  proposed  to  be 
placed  in  the  backfill  contains  scid-or 
toxic-producing  materials,  such  material 
must  not  be  buried  or  stored  in 
proximity  to  any  drainage  course  such 
as  springs  and  seeps,  must  be  protected 
from  groundwater  by  the  appropriate 
use  of  rock  drains  under  the  backfill  and 
along  the  highwall,  and  be  protected 
from  water  infiltration  into  the  backfill 
by  the  use  of  appropriate  methods  such 
as  diversion  drains  for  surface  runoff  or 
encapsulation  with  clay  or  other 
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material  of  low  penneability .  That  is. 
such  acid-  or  toxic-producing  materials 
must  be  hydraulically  separated  bom 
any  groundwater  and  from  water 
infiltration  into  the  backfill. 

The  Federal  regulations  at  30  CFR 
Part  948  codifying  decisions  concerning 
the  West  Virginia  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  prtigrams 
into  confonnify  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  Slate  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  Slate  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  his  oversight  of  the  West 
Virginia  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him. 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  West  Virginia  of  only 
such  provisions. 

VI.  Procadunl  Deteiminationx 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 


solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  section  702(d)  of 
SMCRA  (30  U.S.C.  12g2(d)|  provides 

that  agency  decisions  on  proposed  State 
regulatory  program  provisions  do  not 
constitute  major  Federal  actions  within 
the  meaning  of  section  102(2)(C)  of  the 
National  Enviroiunenlal  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  Stale  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
oounterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

LiK  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  July  10, 1996. 
Tia  L.  OiariagB'. 

Actiitg  Reponal  Director.  Appalachian 
Begional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  Title  30.  Chapter  VJl, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


PART  948— WEST  VIROMU 

1.  The  authority  dtalion  for  Part  048 
continues  to  read  as  follows: 


30U.S.C  1201  irt  seq. 

2.  In  Section  948.15.  paragraph  (q)  ia 
added  to  read  as  follows: 

{MS.15    Approval  ef  raguMofy  prognm 


(qj  The  amendment  to  the  West 
Virginia  program  concerning  changes  to 
the  West  Virginia  regulations  as 
submitted  to  OSM  on  April  2, 1996,  is 
approved  effective  July  24. 1996  except 
as  noted  below: 

CSR  3B-2-4.12  U  approved  except  to  the 
extent  that  the  Director  of  the  WVDEP  is 
removed  &om  the  iv«ponsibility  (as  is 
required  by  30  CFR  774.  n  (c))  of  reviewing 
permit  revisions  (such  a&  reviewing  as-built 
plans  changes). 

CSR  38-2-5.4(c)  is  approved  except  to  the 
exteot  that  the  provision  does  not  apply  to 
slurry  impoundments. 

CSR  38-2-1  Z.2(e)  is  approved  to  the  extant 
that  passive  treatment,  where  it  is 
itnplemenled  to  achieve  compliance  writh 
effluent  limitations  or  water  quality 
standards  is  chemical  treatment  under  the 
West  Virginia  program  definition  of  chemical 
treatment  at  CFR  38-2-2.20. 

S36-2-14.3(c)  Topsoil  substimtes.  The 
Director  is  deferring  action  on  this  propoeed 
amendment  t)ecause  it  was  inadvertently 
omitted  from  the  proposed  rule  notice 
published  on  April  23, 1996  (61  PR  178S9) 
that  announced  the  changes  submitted  l>y  the 
State. 

CSR  38-2-I4.14(e)(4)  which  would  allow 
drainage  to  be  diypled  onto  valley  fills  is  not 
approved 

CSR  38-2-l4.1Slm)  is  approved  to  the 
extent  that,  with  the  disposal  of  coal 
processing  waste  in  the  backfill,  the  beckfill 
will  not  exceed  the  approximate  original 
contour  (AOC).  If  AOC  is  exceeded,  then  the 
disposal  of  coal  processing  waste — ^refuse 
piles. 

3.  Section  948.16  is  amended  by 
removing  and  reserving  paragraph  (m), 
and  adding  paragraph  (vw)  to  read  as 
follows: 

{M>.16   BaquhKd  raguMory program 


(vw)  By  January  15, 1997,  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  revise 
the  West  Virginia  program  as  follows: 

(1)  Amend  the  West  Virginia  program 
to  be  consistent  with  30  CFR 
701.11(e)(2)  by  clarifying  that  the 
exemption  at  CSR  38-2-3.8(c)  does  not 
apply  to  (1)  the  requirements  for  new 
and  existing  coal  mine  waste  disposal 
facilities;  and  (2)  the  requirements  to 
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restore  the  land  to  approximate  original 
contour. 

(2)  Amend  CSR  38-^2-4.12  to  reinstate 
the  following  deleted  language:  "and 
submitted  for  approval  to  the  Director  as 
a  permit  revision." 

(3)  Amend  the  West  Virginia  program 
by  clarifying  that  the  requirements  at 
CSR  38-2-5.4(c)  also  apply  to  slurry 
impoundments. 

(4)  Amend  CSR  38-2-14.15(m).  or 
otherwise  amend  the  West  Viiginia 
program  to  require  compliance  with  30 
CFR  816/817.81  (b),  (d).  and  (e) 
regarding  coal  refuse  disposal, 
foundation  investigations  and 
emergency  procedures  and  to  clarify 
that  where  the  coal  processing  waste 
proposed  to  be  placed  in  the  backfill 
contains  acid-  or  toxic- producing 
materials,  such  material  must  not  be 
buried  or  stored  in  proximity  to  any 
drainage  course  such  as  springs  and 
seeps,  must  be  protected  from 
groundwater  by  the  appropriate  use  of 
rock  drains  imder  the  backfill  and  along 
the  higbwall,  and  be  protected  from 
water  infiltration  into  the  backfill  by  the 
use  of  appropriate  methods  such  as 
diversion  drains  for  surface  runoff  or 
encapsulation  with  clay  or  other 
material  of  low  permeability. 

IFR  Doc  96-18610  Filed  7-23-96:  8:45  ami 
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ENVIRONMENTAL  PflOTECTION 
AGENCY 

40CFRPertS2 

(VA032-6013,  VA030-6014;  Fm.-«S34-^ 

Approval  and  Promulgation  of  Air 
Quality  Imptemantation  Plans;  Virginia; 
Approval  of  Revised  Confidentiality 
Provisions;  Approval  and  Disapproval 
of  Minor  New  Source  Permit 
Provisions 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Hnal  rule. 

summary:  EPA  is  approving  in  part  and 
disapproving  in  part  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Virginia.  This  action  proposes  approval 
of  changes  submitted  by  Virginia  in 
March  1993  to  the  provisions  governing 
confidentiality  of  information.  This 
action  disapproves  the  public 
participation  requirements  associated 
with  the  permitting  of  mjnor  new 
sources,  and  approves  all  other 
revisions  to  Virginia's  revised  new 
source  permit  provisions.  The  intended 
effect  of  this  action  is  to  approve  those 


State  provisions  which  meet  the 
requirements  of  the  Clean  Air  Act.  and 
disapprove  those  State  provisions  which 
do  not.  This  action  is  being  taken  under 
section  110  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  is 
eSactJve  on  August  23, 1996. 
A0onE8SES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S 
Environmental  Protection  Agency, 
Region  m.  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460:  and  the  Virginia 
Department  of  Environmental  Quality, 
629  East  Main  Street,  Richmond, 
Virginia,  23219. 

FOn  FURTXER  INFOfaUTMN  CONTACT: 
Harold  A.  Frankford,  (215)  566-2108  or 
FRANKFORD.HAROLDe 
EPAMAILJPA.GOV. 
SUPPLEMENTARY  INFORMATION:  On 
September  12. 1995  (60  FR  47320).  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Virginia.  The  NPR 
proposed  approval  of  revised  provisions 
of  the  Virginia  Regulations  for  the 
Control  and  Abatement  of  Air  Pollution, 
Sections  120-02-30  and  120-08-01 
(except  for  Sections  120-08-OlG.l  and 
-OlC.4.b).  as  well  as  the  definition  of 
"confidential  information."  EPA  also 
proposed  approval  of  the  revised 
exemption  levels  of  Appendix  R. 
provided  that  Virginia  supply  additional 
doctmientation  that  the  exemptions 
provided  for  wood  manufacturing 
operations  and  wood  sawmills  are 
consistent  with  all  applicable  Agency 
criteria  for  minor  new  source  permit 
programs.  At  the  same  time.  EPA 
proposed  to  disapprove  the  public 
participation  requirements  set  forth  in 
SecUons  120-08-OlG.l  and  -OlG.4.b, 
and  retain  in  its  place  the  current 
Virginia  SIP-approved  public 
participation  provisions  of  Section  120- 
08-0lC.4.a.The  formal  SIP  revisions 
were  submitted  by  Virginia  on  March 
18, 1993  and  March  29, 1993. 

Other  specific  requirements  of 
Sections  120-01-02C,  120-02-30, 120- 
08-01,  and  Appendix  R  submitted 
March  18, 1993  and  March  29, 1993, 
and  the  rationale  for  EPA's  proposed 
action  are  explained  in  the  NPR  and 
will  not  l>e  restated  here.  In  addition, 
the  following  provisions  of  Section  120- 
08-01  govern  sources  that  are  not 
covered  by  the  SIP,  and  have  neither 
been  reviewed  nor  evaluated  as  part  of 
this  SIP  revision  action: 


Sections  120-08-OlC.l.b.  120-08- 
0lG.4.a.  120-08-OlH.l.  120-O8-01L2, 
and  120-08-011.2. 

Summary  of  Public  Coaunents  and  EPA 


During  the  public  comment  period, 
which  ended  on  October  12,  I99S.  EPA 
received  two  conunents.  One 
commenter  supported  EPA's  proposed 
action  to  disapprove  the  revised  public 
participation  requirements  set  forth  in 
Section  120-08-OlG.l  and  01G.4.  The 
other  commenter  raised  two  issues 
regarding  (1)  The  scope  of  the  public 
participation  provisions  that  the  SIP 
should  require  and  (2)  the  issue  of 
federal  enforceability  in  the  definitions 
of  "allowable  emissions"  and  "potential 
'to  emit." 

The  second  commenter  urged  EPA  to 
approve  in  its  entirety  the  revised 
provisions  to  Section  12(M)8-01.  With 
regard  to  the  public  participation  issue, 
the  commenter  stated  that  the  public 
participation  provisions  in  40  CFR 
section  51.161  should  only  apply  to 
federally  required  new  source  review 
programs;  they  should  not  apply  to  the 
less  envirorunentally  significant  sources 
subject  to  new  source  review.  The 
commenter  further  .stated  its  opinion 
that  Virginia  has  provided  reasonable 
public  participation  provisions  in  its 
proposed  revised  SIP,  allowing  public 
comment  or  hearing  only  for  the  most 
environmentally  significant  sources  or 
modifications  or  sources  which  have  the 
potential  for  public  interest  concerning 
air  quality  issues. 

However,  this  commenter  also  raised 
the  issue  that  the  wording  of  the 
definitions  "allowable  emissions"  and 
"potential  lo  emit"  found  in  Section 
120-08-OlB  is  inconsistent  with  a 
recent  U.  S.  Ckiurt  of  Appeals  decision 
on  the  issue  of  federal  enforceability 
{National  Mining  Association  v.  United 
States  Environmental  Protection 
Agency,  59  F.3d  1351  (D.C.  Cir.  1995)1, 
and  that  EPA  should  address  this  issue. 
The  SIP  language  requires  that  control 
requirements  be  both  state  and  federally 
enforceable,  while  the  Court  decision 
holds  that  such  control  requirements  are 
acceptable  as  long  as  they  are  either 
slate  enforceable  or  federally 
enforceable. 

EPA  provides  the  following  response: 

(1)  With  regard  to  the  commenter's 
statement  regarding  EPA's  disapproval 
action,  EPA  has  determined  that  the 
thresholds  which  constitute 
environmentally  significant 
modifications  are  specified  in  the 
definition  of  "significant"  found  in  both 
40  CFR  section  51.165(a)(l)(x)  and 
Section  120-08-03C  of  Virginia's  air 
pollution  control  regulations.  The  term 
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"significant"  is  foimd  in  the  definition 
of  "major  modification."  which  is 
spelled  out  in  Section  120-08-03C  and 
cross-refisrenced  in  Section  120-08-OlB. 
EPA  had  approved  these  definitions  as 
a  revision  to  the  Virginia  SIP  on  May  4, 
1982  (47  FR  19134).  and  codified  tii'em 
into  the  SIP  at  S  52.2420(c)(69).  The 
effective  date  of  this  action  was  June  3. 
1982.  The  exemptions  specified  in  the 
revised  wording  of  revised  Sections 
120-08-OlG.l  and  .01G.4.b  exceed  botii 
EPA  and  Virginia's  stated  thresholds  of 
"significant".  In  this  same  action.  EPA 
had  approved  the  current  public 
participation  provisions  found  in  SIP 
Section  120-08-01C.4.  Since  these  SIP- 
approved  pubUc  participation 
provisions  apply  to  the  public 
participation  requirements  for  all  major 
modifications,  while  the  wording  of 
revised  Sections  120-08-OlG.l  and 
.01G.4.b  do  not,  EPA's  decision  to 
disapprove  the  exemptions  specified  in 
Section  120-Oft-OlG  and  retain  the 
provisions  of  SIP  Section  120-08-01C.4 
is  not  inconsistent  with  the 
commenter's  recommendations. 
The  wording  of  the  definitions 
"allowable  emissions"  and  "potential  to 
emit"  found  in  revised  Section  120-08- 
01  is  consistent  with  the  wording  that 
has  been  part  of  the  Virginia  SIP  since 
it  was  codified  into  the  Virginia  SIP  at 
S52.2420(c)(69)  [see  abovelT 
Accordingly,  the  court  decision  refisrred 
to  by  the  commenter  does  not  require 
EPA  to  revise  these  provisions  in  this 
action,  since  they  represent  both  current 
State  law  and  currently  Federally- 
enforceable  SIP  wording. 

Additioiul  Inbrmalioa  Provided  by 
ViiSiiiia 

Virginia  has  also  supplied  the 
additional  documentation  requested  by 
EPA  pertaining  to  the  impact  of  the 
exempttoiu  provided  for  wood 
manufacturing  operations  and  wood 
sawmills  on  the  applicable  Agency 
criteria  for  minor  new  source  permit 
programs.  In  a  March  18, 1996  letter, 
Viiginia  stated  that  the  sawmills  and 
wood  manufacturing  operations  being 
exempted  from  the  permitting 
requirements  will  not  significantly 
contribute  to  ambient  levels  of  PMto 
standards.  Virginia  reached  this 
conclusion  on  the  basis  that  (1)  Most 
sawmill  operations  are  located  in  highly 
rural  areas,  and  (2)  such  operations 
would  emit  particulate  matter  whose 
size  would  exceed  10  microns,  and 
therefore  would  not  contribute  to 
ambient  PMio  levels.  Currently,  there 
are  no  PMio  nonattainment  areas  in 
Viij^nia. 

EPA  has  reviewed  the  emissions 
inventory  available  bom  the  Aeremetric 


Information  Retrieval  System  (AIRS) 
database,  and  agrees  with  these 
conclusions.  The  inventory  reveals  the 
presence  of  68  sources  that  foil  under 
SIC  code  2491  (Sawmills  and  Planing 
Mills-General  I .  However,  fewer  than  15 
sources  in  the  entire  Commonwealth  are 
classified  solely  as  wood  sawmills.  All 
of  these  sources  are  classified  as  "B"  or 
minor  sources.  Therefore,  EPA  is 
satisfied  with  Virginia's  explanation 
that  the  exemptions  found  in  Appendix 
R  will  not  affect  applicable  ambient  air 
quality  levels  or  PSD  increments. 

Final  Action 

EPA  is  approving  the  revisions  to 
Virginia  Regulations  120-08-02C 
(definition  of  "confidential 
information")  and  120-02-30  submitted 
by  Virginia  on  March  18, 1993,  as  well 
as  the  revisions  to  Section  120-08-01 
(except  as  noted  below)  and  Appendix 
R  submitted  by  Virginia  on  March  29, 
1993  as  revisions  to  the  Virginia  SIP.  At 
the  same  time,  EPA  is  disapproving  the 
revisions  to  Section  120-08-OlC.l  and 
G.4.b  submitted  by  Virginia  on  March 
29, 1993  as  revisions  of  the  Virginia  SIP. 

Accordingly,  EPA  is  revising  40  CFR 
52.2420  (Identification  of  plan)  to  refiect 
EPA's  approval  action.  At  the  same 
time.  EPA  is  revising  40  CFR  52.2423 
(Approval  status)  to  (1)  Make  the  pubhc 
aware  that  in  addition  to  Virginia's 
criteria,  EPA  has  its  own  criteria  (40 
CFR  part  2)  for  determining  what 
information  submitted  by  a  State  in 
support  of  a  Federal  action  (such  as  a 
SIP  revision  request)  can  be  kept 
confidential;  and  (2)  announce  EPA's 
disapproval  of  revised  provisions  to 
Section  120-08-OlG.l  and  .01C.4.b  as 
revisions  of  the  Virginia  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  Section  202  of  the  Unfiinded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must    ■ 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205.  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 


consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  ofSlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  approval 
action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  Federal 
requirements.  This  Federal  disapproval 
action  maintains  pre-existing  Federal 
requirements  thai  have  been  in  effect 
since  )ime  3, 1982.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenmients,  or  to  the  private  sector, 
result  from  this  action. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  SO.OtW. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976):  42  U.S.C 
7410(a)(2).  ' 

Similarly,  EPA's  disapproval  of 
portions  of  the  State  request  under 
Section  110  and  subchapter  I,  part  D  of 
the  CAA  does  not  affect  any  existing 
requirements  applicable  lo  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  thii 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  a^ct  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this 
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disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  and 
impose  any  new  Federal  requirements. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2223),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.G.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  23, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
%v1tbin  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  to  approve 
Virginia's  air  quality  provisions 
governing  confidentiality  of  information 
requirements,  as  well  as  to  partially 
approve  and  partially  disapprove 
Virginia's  air  quality  provisions 
governing  minor  new  source  permitting, 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  32 

Envirorunental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reportmg  and  recordkeeping  , 
requirements.  Sulfur  Oxides. 

Dated:  June  21.1996. 
Slaiwly  L.  Laskmnki. 
Acting  Beponal  Administrator.  Region  III. 

Chapter  I,  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART52-{AMENDE0| 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AuUurily:  42  U.S.C  7401-7e71q. 

Subpart  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraphs  (c)(108)  and  (c)(10g) 
to  read  as  follows: 

|SZ,2420    Mwitfficatlonofplan. 

*  ■  •  *  • 

(c)  •  •  • 

(108)  Revisions  to  the  Virginia 
Regulations  for  the  Control  and 
Abatement  of  Air  Pollution  submitted 
on  March  18. 1993  by  the  Virginia 
Department  of  Air  Pollution  Control: 

(1)  Incorporation  by  reference. 

(A)  Letter  of  March  18, 1993  from  the 
Virginia  Department  of  Air  Pollution 
Control  transmitting  revisions  governing 
confidentiality  of  information. 

(B)  Revisions  to  Virginia  regulations 
sections  120-01-02C  (definition  of 
"confidential  information")  and  120- 
02-30  (revisions  to  paragraphs  30A.  and 
30B.;  addition  of  paragraphs  120-02- 
30C.  through  30E.),  adopted  October  30, 
1992  and  e^ctive  February  1, 1993. 

(ii)  Additional  material. 

(A)  Remainder  of  the  March  18, 1993 
State  submittal  pertaining  to  both  the 
definition  of  "confidential  information" 
and  the  revised  provisions  to  Section 
120-02-30. 

(109)  Revisions  to  the  Virginia 
Regulations  for  the  Control  and 
Abatement  of  Air  Pollution  submitted 
on  March  29, 1993  by  the  Virginia 
Department  of  Air  Pollution  Control: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  March  29. 1993  from  the 
Virginia  Department  of  Air  Pollution 
Control  transmitting  revisions  governing 
confidentiality  of  information. 

(B)  The  following  provisions  of  the 
Virginia  regulations,  adopted  October 
30, 1992  and  effective  January  1, 1993. 

(1)  Revisions  to  Sections  120-08- 
OlA.;  12O-08-O1C.4:  120-08-OlD.;  120- 
08-OlF.  (former  SIP  Section  120-08- 
OlG.1: 120-08-OlG.  (except  for 
paragraphs  .OlG.l,  .OlG.4.a,  and 
.OlG.4.b):  120-08-OlH.  (except  for 
paragraph  .OlH.l)  [former  SIP  Section 
120-08-OlF,  except  for  paragraph 
.OlF.21;  120-08-OlL  (except  for 
paragraph  .011.2)  (former  SIP  Section 
120-Oa-OlL.,  except  for  paragraph 
.DlL.21;  120-08-01).  (former  SIP  Section 
120-08-01H.1: 120-08-OlK.;  120-08- 
OlL.  [former  SIP  Section  1 20-08-01  J.  1; 
120-08-OlM.  [former  SIP  Section  120- 
08-OlK.l:  120-Oft-OlP.  (former  SIP 
Section  120-08-OlM.]:  Addition  of 
Sections  120-0»-01N  and  120-O8-01O. 


(2)  Revisions  to  to  following 
definitions  in  Section  120-OS-OlB.: 
"allowable  emissions,"  "commence," 
"faderally  enforceable,"  "modification," 
"potential  to  emit."  "secondary 
emissions"  and  "stBtionai>  sour<»." 

(3)  Revisions  to  Appendix  R,  Sections 
I  (title  only).  D.A,  n.P,  n.Q  (added),  n.R 
(added).  IILA.  HI.C,  in.E,  UI.G.  UI.I.  IU.L, 
ra.T,ra.U,  IV.,V.,andVIII. 

(ii)  Additional  material. 

(A)  Remainder  of  the  March  29, 1993 
State  submittal  pertaining  to  the 
revisions  to  Section  120-08-01  (except 
for  paragraphs  .OlG.l,  .01G.4.a, 
.0lG.4.b,  .OlH.l.  .01L2,  and  .OlJ.2)  and 
Appendix  R  listed  in  paragraphs 
(c)(109)(i)(B)  (J)  through  13)  of  this 
section. 

(B)  Letter  of  March  18, 1996  from  the 
Virginia  Department  of  Environmental 
Quality,  Air  Division,  clarifying  the 
effect  of  the  exemption  of  wood 
sawmills  from  the  provisions  of  Section 
120-08-01  (Appendix  R,  Section  II.R). 

•        *        •        «        * 

3.  Section  52.2423  is  amended  by 
adding  paragraphs  (o)  and  (p)  to  read  as 
follows: 

§52,2423    Approval  statu*. 

(o)  EPA  approves  the  revised 
confidentiality  of  information 
provisions  of  Sections  120-02-30, 
submitted  by  the  Virginia  Department  of 
Air  Pollution  Control  on  March  18, 
1993,  as  revisions  to  the  Virginia  SIP. 
However,  should  Virginia  submit  a  SIP 
revision  request  on  behalf  of  a  source, 
which  contains  information  that  has 
been  judged  confidential  under  the 
provisions  of  Section  120-02-30, 
Virginia  must  request  EPA  to  consider 
confidentiality  according  to  the 
provisions  of  40  CFR  part  2,  EPA  is 
obligated  to  keep  such  information 
confidential  only  if  the  criteria  of  40 
CFR  part  2  are  met. 

(p)  EPA  disapproves  the  revised 
public  participation  provisions  of 
Sections  120-OS-OlG.l  and  120-08- 
0lG.4.b,  submitted  by  the  Virginia 
Department  of  Air  Pollution  (Control  on 
March  29, 1993,  as  revisions  to  the 
Virginia  SIP.  These  revised  provisions 
do  not  meet  the  requirements  of  40  CFR 
51.160  and  51.161.  In  its  place,  EPA 
retains  the  SIP  provisions  of  Section 
120-08-OlC.l.a  and  0lC.4.b  through  d. 
as  originally  approved  at 
S§  52.2420(c)(69)  (SIP  section 
2.33(a)(5)(ii)]  and  subsequently  revised, 
due  to  format  changes,  at 
S§  52.2420(c)(89)(i)(B)(7)  (SIP  section 
120-08-0lC.4.b|. 

(FR  Doc.  96-1 B64S  Piled  7-23-96;  8:45  ami 
aaxiHa  cooc  «M-ao-r 
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40CfRPartS2 
rm-ITVMSTa;  Fm.-SB3S-2] 

Approval  and  ProfiNiigaflon  Of 
liiiplaiiiaiilaliun  Plana  Tanneaaae: 
Approval  of  Sowrco  Spoelflc  Nitrogen 
Oxide  Pannita  Into  Ilia  Tennaaaaa 
Stale  bnptamentatlon  Plan 

AOENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  action,  EPA  is 
approving  two  source  specific  permits 
into  the  Tennessee  State 
Implementation  Plan  (SIP)  submitted  to 
EPA  by  Tennessee,  through  the 
Tennessee  Department  of  Air  Pollution 
Control  (TDAPC)  which  limit  nitrogen 
oxide  (NOx)  emissions  for  certain 
engines  at  the  Termeco  Energy  Portland 
facility  located  in  Sumner  County. 
Termessee.  These  permits  are  necessary 
because  NOx  reductions  from  the 
Teimeco  Energy  Portland  facility  were 
used  in  calculating  the  NOx  emissions 
projections  in  the  maintenance  plan  for 
the  Middle  Termessee  ozone 
nonattaiiunent  area.  EPA  is  proposing 
approval  of  the  ozone  redesignation 
request  in  a  separate  action. 
DATCS:  This  final  rule  is  effective 
September  23, 1996  unless  adverse  or 
critical  comments  are  received  by 
August  23, 1996.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  William 
Deiunan  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Programs  Branch,  345  Courtland  Street, 
NE,  Atlanta,  Georgia  3036S.  Copies  of 
documents  relative  to  this  action  are 
available  for  pubUc  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  onice  at  least  24  hours 
before  the  visiting  day.  Reference  file 
TNl  73-01-9637.  The  Region  4  office 
may  have  additional  background 
documents  not  available  at  the  other 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Envirorunental  Protection 
Agency,  401  M  Street.  SW., 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch.  345 
Couitland  Street,  N£,  Atlanta,  Georgia 
3036S,  William  Denman,  404/347- 
3555  extension  4206. 
Termessee  Department  of  Enviromnent 
and  Conservation,  Division  of  Air 


Pollution  Control,  L  &  C  Annex.  9lh 

Floor,  401  Church  Stieet,  Nashville. 

Tennessee  37243-1531. 61S/S32- 

0554. 
FOR  FURTHER  tHFOMUTION  CONTACT: 
William  Denman  404/347-3555 
extension  4208. 

SUPPlfMENTARY  MFOfMATlON:  On  May 
31. 1996,  Tennessee,  through  the 
Termessee  Department  of  Air  Pollution 
Control  (TDAPC),  submitted  to  EPA  for 
incorporation  into  the  SIP,  two  permits 
which  limit  nitrogen  oxide  (NOx) 
emissions  for  certain  engines  at  the 
Tenneco  Energy  Portland  facility 
located  in  Sumner  County,  Termessee. 
The  permits  contain  requirements  and 
emission  limits  for  reciprocating 
engines  and  auxiliary  generators  which 
are  used  for  the  purpose  of  pumping 
natural  gas. 

The  first  permit  (#045022F)  was 
issued  to  the  Midwestern  Gas 
Transmission  Company.  Compressor 
Station  2101  which  operates  3  Ingersoll 
Rand  ICVS-412  (2000  horsepower  [hp]), 
1  Ingersoll  Rand  KVT-512  (3000  hp), 
and  1  Cooper-Bessemer  8V-2S0  (2700 
hp)  reciprocating  engines  at  the 
Portland  facility.  This  operating  permit 
contains  a  provision  which  requires 
clean-bum  retrofit  to  be  utilized  on 
Ingersoll-Rand  ICVS-412  engine  lA  and 
Cooper-Bessemer  8V-250  engine  5A. 
Engine  lA  is  required  to  have  an 
emission  rate  not  exceeding  18.01  grams 
per  hp-hour  and  engine  SA  is  required 
to  have  an  emission  rate  not  exceeding 
8.55  grams  per  hp-hour. 

The  second  permit  (»045025F)  was 
issued  to  Tennessee  Gas  Pipeline  which 
operates  33  Coopei^Bessemer  two<:ycle 
reciprocating  engines  vdth  a  total  of 
49,700  hp  and  7  Ingersoll  Rand  four- 
cycle auxiliary  generators  with  a  total  of 
2,704  hp.  This  permit  prohibits  engine 
number  three  (Cooper-Bessemer  16V- 
250  rated  at  550  hp)  from  operating 
without  installing  a  clean-bum  retrofit 
modification  and  limits  the  emission 
rate  to  not  exceed  3.6  grams  per  hp- 
hour.  Also,  this  permit  requires  that 
parametric  controls  be  used  on  engines 
1  and  2  (Cooper-Bessemer  CMWC-10 
rated  at  3400  hp  each)  and  limits  the 
emission  rate  of  these  engines  to  37.3 
grams  per  hp-hour. 

The  NOx  controls  and  limits  in  these 
two  permits  must  be  approved  into  the 
Termessee  SIP  prior  to  the  approval  of 
the  Middle  Tennessee  ozone 
redesignation  request  because  NOx 
reductions  from  the  Termeco  Energy 
Portland  facility  were  used  in 
calculating  the  NOx  emissions 
projections  in  the  maintenance  plan  for 
the  Middle  Tennessee  ozone 
nonattainment  area. 


These  permits,  which  provide  NOx 
emission  controls,  are  not  being 
approved  as  meeting  the  NOx 
Reasonably  Available  Control 
Technology  (RACT)  requirements  of  the 
Clean  Air  Act  (CAA)  because  EPA  is 
granting  a  NOx  RACT  exemption  for  the 
Middle  Tennessee  ozone  nonattainment 
area  under  lB2(f)  of  the  CAA  in  a 
separate  action.  If  the  Middle  Termessee 
ozone  nonattainment  area  violates  the 
ozone  standard  prior  to  the  final 
approval  of  the  ozone  redesignation 
request,  the  NOx  RACT  exemption  will 
become  void  and  all  major  NOx  sources 
located  in  the  nonattaitmtent  area  will 
be  subiect  to  the  federal  NOx  RACT 
requirements  of  the  CAA. 

Final  Actioa 

The  EPA  is  approving  the 
aforementioned  permits  into  the 
Tennessee  SIP  because  they  are 
consistent  with  the  CAA  and  EPA 
policy.  This  rule  making  is  being 
published  without  a  prior  proposal  for 
approval  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
September  23, 1996  unless,  by  August 
23, 1996,  adverse  or  critical  cotmnents 
are  received. 

If  the  EPA  receives  such  conunents, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  September  23, 1996. 

Under  section  307(bl(l)  of  the  Clean 
Air  Act  (CAA),  42  U.S.C  7607(b)(1). 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  23,  1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effiBctiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
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307(bl(2)  of  the  CAA.  42  UAC 
7607(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Ri^aler  on  January  19, 1989,  (S4  FR 
2214-2225),  as  revised  by  a  July  10, 
199S,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  bom  E.0. 12866 
review. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
Implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
hght  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  601  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  S  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.PA.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C 
7410(a)(2l  and  7410(k)(3). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 


Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section  182 
of  the  CAA.  These  rules  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
EPA  has  examined  whether  the  rules 
being  approved  by  this  action  will 
impose  any  new  requirements.  Since 
such  sources  are  already  subject  to  these 
regulations  under  State  law,  no  new 
requirements  are  imposed  by  this 
approval.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action,  and  therefore 
there  will  be  no  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Snlqecls  in  40  CFR  Part  S2 

Enviroimiental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Dated:  luly  2, 1996. 
A.  Slmlajr  Miibulg. 
Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Bepilations,  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

42. U.S.C  7401-7671q. 


Subpart  RR— Tanneasae 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(142)  to  read  as 
follows: 

{52.2220    Mantiflcaitonotptan. 

>  *  *  *  * 

(0  ♦  •  * 

(142)  Addition  of  two  source  specific 
nitrogen  oxide  (NOx)  permits  for  certain 
engines  at  Termeco  Energy's  Portland 
facility  located  in  Sumner  County. 
Termessee,  submitted  by  the  Tennessee 
Department  of  Air  Pollution  Control 
(TDAPC)  to  EPA  on  May  31. 1996. 

(i)  Incorporation  by  reference. 

(A)  Operating  Permit  number 
04S022F.  approved  on  May  31. 1996. 
except  conditions  2,  3. 6.  and  7. 

(B)  Operating  Permit  number 
045025F.  approved  on  May  31, 1996. 
except  conditions  2, 4.  and  5. 

(ii)  Other  material.  None. 
|FR  Doc.  96-18646  Filed  7-23-96: 8:4S  ami 


40CFRPart271 

(FRL-65a4-41 

South  Dakota:  FinaMntertm 
Authoflzatkm  of  State  Hazardoua 
Waata  Managamant  Program 
Raviaiona 

AQENCY:  Enviroiunental  Protection 

Agency. 

ACTXM:  Final  rule  on  application  of 

South  Dakota  for  program  revision. 

summary:  South  Dakota  has  applied  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
South  Dakota's  application  and  has 
reached  a  decision  that  South  Dakota's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  is  granting 
final  authorization  to  South  Dakota  to 
operate  its  expanded  program,  subject  to 
the  authority  retained  by  EPA  in 
accordance  with  the  Hazardous  and 
SoUd  Waste  Amendments  of  1984. 
EFFECTIVE  DATE:  Final  authorization  for 
South  Dakota  shall  be  effective  at  1:00 
p.m.  on  September  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kris  Shurr  (8P2-SA),  State  Assistance 
Program,  999  18th  Street,  Ste  500, 
Denver,  Colorado  80202-2466,  Phone: 
303/312-6139. 

>UPPI.EMENTARY  INFORMATION: 
A,  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6929(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  wasteprogram.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616.  November  8,  1984. 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
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occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
266  and  124  and  270. 

B.  South  DakoU 

South  Dakota  initially  received  final 
authorization  on  November  2.  1984. 
South  Dakota  received  authorization  for 
revisions  to  its  program  on  |une  17. 
1991,  Novembers,  1993,  and  March  11, 
1994.  On  October  2, 1995,  South  Dakota 
submitted  a  final  program  revision 
application  for  additional  program 
approval. 

EPA  has  reviewed  South  Dakota's 
application  and  has  made  a  final 
decision  that  South  Dakota's  hazardous 
waste  program  revisions,  which  adopt 
Federal  rules  by  reference,  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  is  granting  final  authorization  for 
the  additional  program  modifications 
listed  in  Table  1  to  South  Dakota. 

Today,  South  Dakota  is  seeking 
approval  of  its  program  revision  in 
accordance  with  40  CFR  271.21(b)(3). 
Specific  provisions  which  are  included 
in  the  South  Dakota  program 
authorization  revision  sought  today  are 
listed  in  Table  1  below. 

Table  1 


Table  1— Continued 


Table  1— ContinuaJ 


HSWA  or  FR 


HSWA  or  FR 

State  equivaJent' 

Land  Oisposal  Re- 

74:28:01:02, 

stncbons  (Solvents 

7428;22.-01, 

and  Dioxins),  51  FR 

74:2823:01, 

40672,11/07/86:52 

742824:01, 

ffl  25760,  07/08/ 

742825:01, 

87;  and  S3  FR 

742826:01, 

31138,08/17/88. 

742828:01,  and 

7428:30:01. 

CaHfomia  Ust  Waste 

74:28:21:02, 

ResJiictions.  51  FR 

742823:01, 

40572,11/07/86:52 

742825:01, 

FR2S760,!)7IOai 

742826:01, 

87;  and  53  /^A 

742828:01,  and 

31138.08/17/88. 

7428:30:01. 

Land  Disposal  Re- 

74-2825fl1, 

strictions  for  First 

74-2827:01, 

Third  Scheduled 

742828.-01.  and 

Wastes.  51  FR 

7428J0KJ1. 

40572,11/07/86:52 

F/?  25760,  07/08/ 

87;  and  S3  F/7 

31138,08/17/88. 

Changes  to  Irrterim 

742826.^1,  and 

Status  FadMias  kv 

Memorandum  o4 

Hazardous  Waste 

AgreemenL 

mils:  ModMcabons 

of  Hazardous 

Wasia  Managamam 

dures  lor  Post-Oo- 

sure  Pefiiiiujiig.  54 

FW9696,  03A)7/89. 

Land  Disposal  Re- 
strictions Amend- 
ments 10  First  TNid 
Scheduled  Wastes, 
54    FR    18836,05/ 
02/89. 

Delay  of  Ctosure  Pe- 
riod lor  Hazardous 
Waste  Management 
Facilities.  54  FR 
33376.  08/14/88. 

Land  Disposal  Re- 
stnctions  tor  Sec- 
ond Third  Sched- 
uled Wastes.  54  FR 
26594,603/89. 

Land  Disposal  Re- 
strictior«.  Correc- 
tion to  the  First 
Third  Scheduled 
Wastes.  54  FR 
36967,  0»06«8. 

Land  Disposal  Re- 
strictions tor  Third 
Third  Schediied 
Wastes,  55  FR 
22S20,  6/01/90. 

Pelroleum  Refinery 
Primary  and  Sec- 
ondary Oi/Water/ 
Solids  Separation 
Sludge  UMingt 
(F037  &  F038),  S5 
Ffl  46354. 11  A)2/90 
and  55  F/?  51 707. 
12/17/90. 

Land  Dispbsal  Re- 
strictions for  Third 
Third  Scheduled 
Wastes;  Technical 
Amendmem,  56  FR 
3864.01/31/91. 

Burning  ol  Hazardous 
Waste  in  Boileis 
arxl  Industrial  Fur- 
naces, 56  Ff?7134, 
02/21/91. 

Removal  o(  SlFonliun 
Sulfide  from  the  List 
ol  Hazardous 
Waste;  Tactnical 
Amendment  56  FR 
7567,02«5«1. 

Organic  Air  Emission 
Standards  for  Proc- 
ess Vents  a  Equip- 
ment Leaks;  Tech- 
nical Amemiiient, 
56  FR  19290,04/ 
26191. 

Administralive  Stay 
tor  K069  Listing.  56 
FB  19961,  0SW1/91. 


Stale  equivaleni' 


7428J0K)1. 


74282501, 
742826K)1,and 
742828K)1. 


74:2830:01. 


742827:01.  «| 
74a8;30;01. 


742822fi1, 
742823:01. 
742825:01. 
742826:01.' 
742828:01,  and 
7428:30:01. 

74-2822:01. 


742822:01, 
742823:01, 
74282601,  and 
7428JO.-01. 


74-282101. 
74282201, 
74282501. 
74-2826.-01, 
742827.-01.  and 
742828:01. 

74282X01. 


74282S01, 
742826:01. 
74282801. 


74282201. 


HSWA  or  FR 
reference 

State  equivalent' 

7428-2201. 

leum  Reri.ieiy  Pn- 

mary  and  Second- 

ary OilWaler/So«ds 

Separanon  Sludge 

Listings  (F037  wd 

F038),  56  FR 

21955,  05/1 3fl1. 

Mining  Waste  Exclu- 

742822:01. 

sion  III.  56  FR 

27300.  06/1 3«1. 

Wood  Preserving  Ust- 

74:2822i)1, 

ings.  56  Ffl  27332. 

74282S01,and 

06/13/91. 

742828.-01. 

Surface  Impouidnieni 

742829:01. 

Requremems — 

3005(1). 

'  References  are  to  me  South  Dalcota  De- 
paitmenl  ol  Environmem  arxl  Natural  Re- 
sources Title  74,  Article  7428  Hazardous 
Waste. 

During  EPA  review  of  South  Dakota's 
program  revision  application,  EPA  had 
two  (2)  concerns,  which  South  Dakota 
has  subsequently  addressed  to  EPA's 
satisfaction. 

The  first  issue  dealt  with  public 
access  to  information.  In  previous 
program  revision  applications  and  in  its 
Memorandum  of  Agreement  (MOA) 
with  EPA,  the  state  has  agreed  to  make 
records  available  to  the  fullest  extent 
pdteible,  subject  to  state  law  and  federal 
Freedom  of  Information  Act 
exemptions.  However,  South  Dakota 
Codified  Law  1-26-2  states:  "An  agency 
shall  hold  confidential  materials 
derogatory  to  a  person  but  such 
information  shall  be  available  to  the 
person  to  whom  it  relates."  EPA's 
concern  was  thai  there  is  no  standard 
set  forth  in  the  statute  explaining 
derogatory  or  who  is  to  niake  such  a 
determination.  South  Dakota  has  made 
a  change  in  its  MOA  which  states  that 
South  DakoU  will  notify  EPA  if  SDCL 
1-26-2  is  used  to  deny  access  to 
information.  Further,  the  Attorney 
General's  office  has  agreed  to  address 
this  issue  in  its  next  program  revision 
application. 

The  second  issue  was  contained  in 
South  Dakota's  recently  passed  self- 
audit  immunity  law.  One  of  the 
statements  contained  in  the  law  stales: 
"If  a  stale  program  is  required  in  writing 
by  a  federal  agency  to  assess  penalties 
for  a  violation  in  order  to  maintain 
primacy  over  a  federally-delegated 
program,  or  if  violations  caused  damage 
to  human  health  or  the  enviroiunent,  the 
•   *   *  Act  does  not  apply."  South 
Dakota  confirmed  on  June  6, 1996.  that 
the  state  considers  Enforcement 
Agreements  with  EPA  as  meeting  the 
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definition  of  "in  writing  by  a  federal 
agency".  The  Attorney  General's  Office 
has  agreed  to  also  address  this  issue  in 
the  next  program  revision  application 
submitted  by  South  DakoU. 

Indian  Reaenratiana 

The  program  revision  does  not  extend 
to  "IntUan  Country"  as  defined  in  18 
U.S.C.  Section  llSl,  including  lands 
within  the  exterior  boundaries  of  the 
following  Indian  reservations  located 
within  or  abutting  the  State  of  South 
DakoU: 

1.  Cheyenne  River  hidian  Raaervalion. 

2.  Crow  Creek  Indian  Reservation. 

3.  Flandreau  l"-ilan  Reservation. 

4.  Lake  Traverse  Indian  Reservadon. 

5.  Lower  Brule  Indian  Reservation. 

6.  Pine  Ridge  Indian  Reservation. 

7.  Rosebud  Indian  Reservation. 

8.  Standing  Rock  Indian  Reservation. 

9.  Yankton  Indian  Reservation. 

In  excluding  Indian  Country  from  the 
scope  of  this  program  revision.  EPA  is 
not  making  a  determination  that  the 
State  either  has  adequate  jurisdiction  or 
larlfg  jurisdiction  over  sources  in  Indian 
Country.  Should  the  State  of  South 
Dakota  choose  to  seek  program 
authorization  within  Indian  Country,  it 
may  do  so  without  prejudice.  Before 
EPA  would  approve  ti-e  State's  program 
for  any  portion  of  Indian  Country,  EPA 
would  have  to  be  satisfied  that  the  State 
has  authority,  either  pursuant  to  explicit 
Congressional  authorization  or 
applicable  principles  of  Federal  Indian 
law.  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval  and  that  such 
approval  would  constitute  sound 
administrative  practice. 

There  are  no  EPA-issued  RCRA 
permits  in  Indian  Country  at  this  time. 

CDeciskn 

I  conclude  that  South  Dakota's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  South  Dakota  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
South  Dakota  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  {adhties  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
Umiutions  of  the  HSWA.  South  Dakota 
also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actioiu  under  Sections 
3008,  3013  and  7003  of  RCRA. 


Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  Section  6  of  ExecuUve 
Order  12866. 

CertiScatioB  Under  the  KeguUtory 
FlexibiUty  Act 

EPA  has  determined  that  this 
authorization  will  notiiave  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  EPA 
recognizes  that  small  endties  may  own 
and/or  operate  TSDFs  that  will  become 
subject  to  the  requirements  of  an 
approved  state  hazardous  waste 
program.  However,  since  such  small 
entities  which  own  and/ or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  Parts  264.  265 
and  270,  this  authorization  does  not 
impose  any  additional  burdens  on  these 
small  entities.  This  is  because  EPA's 
authorization  would  result  in  an 
administrative  change  (i.e.,  whether 
EPA  or  the  stale  administers  the  RCRA 
Subtitle  C  program  in  that  state),  rather 
than  result  in  a  change  in  the 
substantive  requirements  imposed  on 
small  entities.  Once  EPA  authorizes  a 
state  to  administer  its  own  hazardous 
waste  program  and  any  revisions  to  that 
program,  diese  same  small  entities  will 
be  able  to  own  and  operate  their  TSDFs 
under  the  approved  state  program,  in 
lieu  of  the  federal  program.  Moreover, 
this  authorization,  in  approving  a  state 
program  to  operate  in  lieu  of  the  federal 
program,  eliminates  duplicative 
requirements  for  ownere  and  operators 
of  TSDFs  in  that  particular  state. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  EiiforcemenI 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  approves 
the  South  Dakota  program  to  operate  in 
lieu  of  the  federal  prtjgram,  thereby 
eliminating  duplicative  requirements  for 
handlers  of  hazardous  waste  in  the  state. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  Oexibility 
analysis. 

Suhmiaiao  to  Congrea*  and  the 
General  AcconnUng  Office 

Under  section  801(a)(1)(A)  of  the  - 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  subnutted  a  report  containing 


this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Aocounting 
Office  prior  to  publication  of  the  rule  in 
today's  FaderaJ  Register.  This  rule  is 
not  a  "major  rule"  BS  defined  by  section 
804(2)  of  the  APA  as  ainended. 

UnAmdad  Mandates  Reform  Ad 

Titie  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  govetnments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
restdt  in  eicpenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  nde  for  which  a 
written  statement  is  needed,  section  205 
of  the  UNRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
eSective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the  . 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govenunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  aSected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  govenunents  on  compliance  with 
the  regulatory  requirements. 

Toiuy's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
goverrunents  or  the  private  sector.  The 
Act  excludes  from  the  definition  of  a 
"Federal  mandate"  duties  that  arise 
from  participation  in  a  voluntary 
Federal  program,  except  in  certain  cases 
where  a  "federal  intergovernmental 
mandate"  affects  an  atmual  federal 
entitlement  program  of  $500  million  or 
mora  that  are  not  applicable  here.  South 
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Dakota's  request  for  approval  of  RCRA 
program  revisions  to  its  authorized 
hazardous  waste  program  is  volimtary 
and  imposes  no  Federal  mandate  within 
the  meaning  of  the  Act.  Rather,  by 
having  its  hazardous  waste  program 
revision  approved,  the  State  will  gain 
the  authority  to  implement  the  program 
within  its  jurisdiction,  in  lieu  of  EPA 
thereby  eliminating  duplicative  State 
and  Federal  requirements.  If  a  State 
chooses  not  to  seek  authorization  for 
administration  of  a  hazardous  waste 
program  under  RCRA  Subtitle  C,  RCRA 
regulation  is  left  to  EPA. 

In  any  event,  EPA  has  determined  that 
this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
$100  million  or  more  for  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
EPA  does  not  anticipate  that  the 
approval  of  South  Dakota  's  hazardous 
waste  program  revison  referenced  in 
today's  notice  will  result  in  annual  costs 
of  $100  milUon  or  more.  EPA's  approval 
of  state  programs  generally  may  reduce, 
not  increase,  compliance  costs  for  the 
private  sector  since  the  State,  by  virtue 
of  the  approval,  may  now  administer  the 
program  in  lieu  of  EPA  and  exercise 
primary  enforcement.  Hence,  ownera 
and  operators  of  treatment,  storage,  or 
disposal  facilities  (TSDFs)  generally  no 
longer  face  dual  Federal  and  State 
compliance  requirements,  thereby 
reducing  overall  compliance  costs. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 


Dated:  June  25. 1996. 
Jack  W.  McGraw. 

Acting  Regional  Administmtor 

(FR  Doc.  96-1SSS9  Filed  7-23-96:  8:45  >m| 


DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnandng  Administration 

42  CFR  Pan  417 

(OMC-oo»-Fq 

RIN  0938-AQS2 

Medicare  Program;  Qualified  Health 
Maintenance  Organizations 

CFR  Correction 

In  title  42  of  the  Code  of  Federal 
Regulations,  parts  400  to  429,  revised  as 
of  October  1, 1995,  on  pages  587 
through  599,  §§417.912  through 
417.919,  417.921  through  417.926, 
417.932,  417.933,  417,935.  and  417.936 
were  inadvertently  published  and 
should  be  removed. 

SIUJNG  COOE  iaa»414 


EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  small  governments  may 
own  and/or  operate  TSDFs  or  that  will 
become  subject  to  the  requirements  of 
an  approved  State  hazardous  waste 
program  revision.  However,  such  small 
governments  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  parts  264.  265, 
and  270  and  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval.  Once  EPA  authorizes  a  State 
to  administer  its  own  hazardous  waste 
program  and  any  revisions  to  that 
program,  these  same  small  govenunents 
will  be  able  to  own  and  operate  their 
TSDFs  under  the  approval  State 
program,  in  lieu  of  the  Federal  program. 
Authority;  This  notice  is  issued  under  the 
authority  of  Seclioas  2002(8).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  e812(a),  6926, 6974(b|. 


42  CFR  Parts  431. 433, 440, 441, 447, 
and  456 

[MB-0S9-F1 

RIN0838-AH31 

Medicaid  Program;  Medicaid  Eligibility 
Quality  Control,  Progressive 
ReducUone  In  Federal  Financial 
Participation  for  FYs  1982-1984, 
Payment  (or  Physician  Billing  for 
Clinical  Laboratory  Services,  and 
Utilization  Control  of  Skilled  Nursing 
Facility  Services:  Removal  of  Obsolete 
Requirements 

AQENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTKM:  Final  rule. 

summary:  This  final  rule  removes 
several  obsolete  sections  of  the 
Medicaid  regulations  that  specify  rules 
and  procedures  for  disallowing  Federal 
financial  participation  for  erroneous 
medical  assistance  payments  due  to 
eligibility  and  beneficiary  liability  errors 
as  detected  through  the  Medicaid 
eligibility  quality  control  program  for 
assessment  periods  from  1980  through 
Jime  1990.  The  Medicaid  regulations 
that  contain  the  rules  and  procedures 
for  the  progressive  reductions  in  Federal 
financial  participation  in  medical 
assistance  expenditures  made  to  the 
States  for  fiscal  years  1982  through  1984 
are  removed  to  reflect  the  repeal  of  the 


statutory  bases  for  the  reductions.  The 
Medicaid  regulations  that  provide  for 
physician  billing  for  clinical  laboratory 
services  that  a  physician  bills  or  pays 
for  but  did  not  personally  perform  or 
supervise  are  removed  to  reflect  the 
statutory  repeal  of  this  provision.  In 
addition,  the  rule  removes  obsolete 
regulations  that  prescribe  requirements 
concerning  utilization  control  of 
Medicaid  services  furnished  in  skilled 
nursing  facilities. 

This  rule  is  part  of  the  Department's 
initiative  to  reinvent  health  care 
regulations  and  eliminate  obsolete 
requirements. 

EFFECTWE  DATE:  These  regulations  are 
effective  on  August  23. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Linda  Morgan  (410)  786-2011. 
Medicaid  Eligibility  Quality  Control 
and  Reductions  in  FFP  for  FYs  1982- 
1984  Issues 

Linda  Pellz  (410)  786-3399.  Utilization 
Control  of  Skilled  Nureing  Facilities 
Issues 

Robert  Weaver  (410)  786-5914, 
laboratory  Services  Issues. 

SOPPI.EMENTARY  INFORMATION: 

L  Reinventing  Regulations  ESbn 

Last  year,  the  Department  began  an 
initiative  to  assist  in  meeting  the 
Administration's  commitment  to 
reinventing  government  regulations.  As 
part  of  this  effort,  we  began  to  exaniine 
the  requirements  contained  in 
regulations  issued  by  HCFA  governing 
the  Medicare  and  Medicaid  programs  to 
determine  which  requirements  could  bo 
reduced  or  eliminated  while  asstuing 
that  we  continually  improve  the  quahty 
of  services  to  Medicaid  and  Medicare 
beneficiaries.  This  rule  is  a  result  of  part 
of  our  efiorts  in  this  regard  to  eliminate 
obsolete  and  burdensome  requirements. 

n.  Medicaid  Eligibility  Quality  Control 
Program 

Under  the  Medicaid  program,  Stales 
are  required  to  operate  a  Medicaid 
eligibility  quality  control  (MEQC) 
program.  The  program  is  designed  to 
reduce  erroneous  expenditures  in 
medical  assistance  payments  by 
monitoring  eligibility  determinations. 
Under  the  MEQC  program.  States  are 
required  to  select  a  sample  of  cases 
every  month  and  review  them  for 
eligibility  errors.  HCFA  aimually 
calculates  each  States'  error  rale  on  the 
basis  of  Stale  review  findings.  Federal 
financial  participation  (FFP)  in  Sute 
medical  assistance  expenditures  is 
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disallowed  to  the  extent  that  a  State  has 
a  Medicaid  eligibility  quality  control 
payment  error  rate  that  is  above  a 
statutorily  specified  target  error  rate  or 
national  standard.  HCFA  may  waive  all 
or  pail  of  the  disallowance  under 
specific  circumstances. 

The  current  statutory  authority  for 
disallowances  of  payments  in  erroneous 
State  medical  assistance  expenditures 
and  for  consideratioa  of  waiver  requests 
is  contained  in  section  1903(u)  of  the 
Social  Security  Act  (the  Act).  The 
authority  for  disallowance 
detenninations  and  the  specified 
national  target  error  rate  have  changed 
over  the  years  since  the  origiiial 
legislation  was  enacted  in  1978.  The 
HCPA  regulations  that  contain  the 
conditions  under  which  disallowances 
are  taken  for  erroneous  State  medical 
assistance  expenditures  if  sirois  exceed 
the  national  error  rate  standards  an 
contained  in  42  CFR  431.861  through 
431.865.  Because  the  legislation 
governing  the  national  target  error  rates 
and  bow  disallowances  are  taken  has 
changed  frequently  over  the  years,  the 
yififHng  regulations  contain  conditions 
and  re^iiiements  for  specified  periods, 
that  is,  the  period  prior  to  September 
1960  ($431,861);  interim  periods  of 
October  1, 1980  through  September  30, 
1982  ($431,862).  April  1  through 
December  31. 1983  ($431,863),  and 
January  1, 1964  through  June  30. 1990 
($431,864):  and  the  period  effective 
beguming  July  1, 1990  ($  431.865).  We 
found  it  was  neoeasaiy  in  the  past  to 
retain  the  regulatory  provisions  for 
periods  prior  to  July  1. 1990,  because  of 
pending  reconsiderations  of  proposed 
disallowances  ibr  State  medical 
assistance  expenditures  based  on 
expenditure  reporls  for  these  prior 
periods  and  the  processing  of  waiver 
raquests  related  to  these  prior  periods. 
The  ore-July  1, 1990  provisions  are  now 
obsolete  and  we  are  tnerefore  deleting 
them  from  the  Code  of  Federal 
Regulations  (CFR).  We  are  deleting 
$$431,861  through  431.864. 

m.  PiugiMshre  Redndians  in  FFP  for 
Fiscal  Yean  1982  Through  19M 

Sections  1903  (si  and  (t)  of  the  Act  (as 
enacted  by  sections  2161(a)  and  (b)  of 
the  Medican  and  Medicaid 
Amendments  of  1981  (Pub.  L.  97-35)) 
provided  for  progressive  reductions  in 
total  Federal  payments  to  the  States  for 
medical  assistance  expenditures  to 
which  they  were  entitled  for  fiscal  years 
1982  through  1984.  The  reductions 
applied  only  to  the  49  States  with 
Medicaid  programs  in  operation  under 
State  plans  approved  by  HCFA  as  of  July 
1, 1981.  and  lo  the  District  of  Columbia. 
Tlie  provisions  in  section  1903(s)  of  the 


Act  wen  effective  August  13, 1981,  and 
repealed  by  the  same  enacting 
legislation,  effective  for  calendar 
quarters  beginning  on  or  after  October  1, 
1984.  The  provisions  in  section  1903(t) 
of  the  Act  were  effective  August  13, 
1981.  and  repealed  by  the  same  enacting 
legislation,  effective  afler  payments  for 
the  first  quarter  of  fiscal  year  1985. 

Sections  433.8  and  subpart  E  of  part 
433  ($$433,201  through  433.217) 
implemented  sections  1903  (s)  and  (t)  of 
the  Act.  We  are  deleting  these 
regulations  to  reflect  the  repeal  of 
sections  1903  (s)  and  (t)  of  the  Act  by 
section  2161(c)  of  the  Medicare  and 
Medicaid  Amendments  of  1981. 

IV.  Paymant  for  Phyaician  Billing  for 
Oiaical  Laboraliny  Serricn 

Section  ig02(a)(32)  of  the  Act 
prohibits  Medicaid  payments  to  anyone 
other  than  the  provider  of  services, 
except  in  specified  circumstances.  This 
restriction  is  commonly  referred  to  as 
the  direct  payment  provision  and  is 
implamanted  in  $447.10.  From  1980  to 
1984.  section  1902(a)(43)  of  the  Act 
provided  an  exception  for  physician 
billing  of  laboratory  services  which  a 
physician  did  not  personally  perform  or 
supervise.  Specifically,  section 
1902(b)(43)  of  the  Act  provided  that,  if 
the  State  plan  provides  for  payment  to 
a  physician  for  laboratory  services  for 
which  the  physidan  (or  any  other 
physician  with  whom  he  shares  his 
practice)  did  not  personally  perform  or 
supervise,  the  plan  must  iiiclude  a 
provision  to  ensure  that  payment  ibr 
such  laboratory  services  does  not  exceed 
the  payment  authorised  for  such 
services  under  Medicare.  Section 
2303(s)(lXB)  of  the  Deficit  Reduction 
Act  011984  (DRA  '84)  (Pub.  L.  98-369) 
deleted  section  1902(a)(43)  of  the  Act 

SectifflU  447.10(g)(1)  and  447.342 
implemented  section  1902(a)(43)  of  the 
Act.  Section  447.10(g)(1)  provides  that 
payment  may  be  made  to  a  physician 
who  bills  for  outside  laboratory  services 
that  the  physician  orden  and  pays  for. 
but  that  he  or  she  did  not  personally 
perform  or  supervise,  or  which  were  not 
performed  or  supervised  by  another 
physidan  with  whom  he  or  she  shares 
a  practice.  Section  447.342  specifies  that 
if  a  State  plan  provides  for  payment  to 
a  physidan  who  bills  for  clinical 
laboratory  services  performed  by  an 
outside  laboratory,  the  State  plan  must 
provide  that  the  agency  will  not  pay  the 
physidan  more  than  the  amount  that 
would  be  authorized  under  Medicare. 

We  are  deleting  $$  447.10(g)(1)  and 
447.342  to  reflect  the  deletion  of  section 
1902(aM43)  of  the  Act  by  DRA  '84. 


V.  UtiUzatioa  Coolnl:  SUUwi  Norsiag 
Facilities 

Section  1902(a)(30)  of  the  Act  requires 
each  Slate  Medicaid  agency  to  have 
methods  and  procedures  to  safeguard 
against  uimecessary  utilization  of  care 
and  services.  In  addition  to  this  general 
provision.  State  Medicaid  agencies  are 
required  to  meet  a  number  of  spedfic 
requirements  for  certain  institutional 
providen.  The  utilization  control 
requirements  are  set  forth  in  the 
regulations  at  42  CFR  part  456. 

Prior  to  the  implementation  of  the 
Omnibus  Budget  and  I^ondliation  Ad 
of  1987  (OBRA  '87)  (Pub.  L.  100-203), 
the  Medicaid  statute  made  a  distinction 
between  skilled  nursing  facility  (SNF) 
and  intermediate  care  bcility  (ICF) 
services.  The  Medicaid  statute 
contained  separate  certification 
requirements  for  fedlities  providing 
each  type  of  long-term  care.  Section 
1905(a)(4)  of  the  Ad  authorized 
coverage  of  inpatient  services  furnished 
in  bdUties  that  met  the  SNF 
requirements.  Section  1905(a)(lS)  of  the 
Ad  provided  for  coverage  of  inpatient 
services  in  fisciliUea  certified  to  provide 
ICF  services. 

6bRA  '87  significantly  revised  the 
Medicaid  requirements  for  long-term 
care  bdlity  services.  The  legislation 
created  a  new  Medicaid  benefit  category 
called  "nuraing  fedlity  (NF)  services" 
that  effective  Odober  1. 1990.  replaced 
the  Medicaid  SNF  and  ICF  benefits.  NFs 
partidpating  in  the  Medicaid  program 
must  now  meet  certain  requirements 
spedfied  in  section  1919  of  the  Ad. 
Among  the  reform  provisions  was  an 
entirely  new  process,  called 
preadmission  screening  and  annual 
resident  review  (PASARR),  which 
requires  States  to  determine  the  need  for 
admitting  or  retaining  individuals  with 
mental  iUness  or  mental  retardation 
who  are  applicants  to  or  residents  of 
NFs,  and  to  determine  whether  these 
persons  require  spedalized  services. 
The  NF  requirements  are  codified  in  the 
regulations  at  42  CFR  part  483,  subparts 
B  and  D,  and  part  488.  The  PASARR 
requirements  are  codified  in  the 
regulations  at  42  CFR  part  483,  subparts 
C  and  E. 

The  utilization  control  regulations 
relating  to  SNF  services  at  42  CFR  part 
456  are  obsolete  because  they 
implement  the  utilization  control 
process  that  was  in  effed  before  the 
implementation  of  the  nuraing  home 
reform  provisions  in  OBRA  '87. 
Formerly,  sections  1902(a)  (30),  (31). 
and  (44),  ig03(g)(l).  and  1903(i)(4)  of 
the  Act  contained  requirements  for 
monitoring  and  controlling  utilization  of 
SNF  services.  Spedfically.  section 
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1902(a)(30)(A)  of  the  Ad  required  each 
State  to  have  methods  and  procedures 
relating  to  utilization  of  care  and 
services  and  fiirther  required  State 
procedures  to  include  facility-based 
utilization  review  plans  for  SNF 
services  as  described  in  section 
1903(i)(4)  of  the  Ad.  Furthermore, 
section  1902(a)(30)(B)  of  the  Ad 
required  SNFs  to  screen  each  admission 
and  precluded  certain  medical  and 
other  professional  personnel  from 
establishing  criteria  for  utilization 
review  in  SNFs  Sedion  1902(a)(31) 
(formerly  in  sedion  1902(a)(26))  of  the 
Ad  required  States  lo  estabUsh  medical 
review  programs  for  SNF  services.  State 
medical  review  programs  had  to  (1) 
ensure  that  SNF  services  were  furnished 
in  accordance  with  a  written  plan  of 
care  and  be  periodically  reviewed,  and 
(2)  provide  for  on-site  inspedions  of  the 
care  being  provided  to  Medicaid 
patients  in  each  SNF  by  State  inspection 
teams  who  would  report  their  findings 
to  the  Slate  Medicaid  agency.  Sedion 
1902(a)(44)  of  the  Ad  required  the 
medical  necessity  of  a  Medicaid 
patient's  initial  placement  and 
continued  stay  to  be  certified  by  a 
physician,  a  nurse  practitioner,  or 
clinical  nurse  spedalist.  Sedion 
1903(g)(1)  of  the  Ad  provided  for  a 
reduction  in  Federal  matching  funds  for 
extended  inpatient  stays  unless  the 
State  Medicaid  agency  could 
satisfadorily  demonstrate  that  it  had  an 
effective  program  of  medical  review  for 
SNF  services.  Section  1903(i)(4)  of  the 
Ad  precluded  Federal  matching 
payments  for  inpatient  services 
provided  by  a  SNF  unless  its  utilization 
review  plan  met  the  Medicare 
standards. 

All  of  the  utilization  control 
provisions  mentioned  above  that 
applied  to  SNF  services  were  stricken 
from  the  Medicaid  statute  by  OBRA  '87. 
Specifically.  OBRA  '87  made  the 
following  deletions  lo  the  Ad: 

•  The  utilization  review  requirements 
in  sedions  19O2(a)(30)(B)  and  1903(i)(4) 
of  the  Act  were  deleted  bv  sections 
4211(h)(3)  and  4211(i)  of'OBRA  '87, 
respedively. 

•  The  medical  review  requirements  in 
section  1902(a)(31)  of  the  Ad  were 
deleted  by  section  4212(d)(2)  of  OBRA 
•87. 

•  The  certification  and  rec^rtification 
of  need  requirements  in  section 
1902(a)(44)  of  the  Ad  were  deleted  by 
sedion  4212(e)(1)(A)  of  OBRA  '87. 

•  The  reduction  in  Federal  matching 
funds  provision  in  sedion  1903(g)  of  the 
Ad  was  deleted  by  4212(d)(1)  of  OBRA 
•87. 

We  are  removing  all  of  the  regulations 
that  contain  utilization  control 


requirements  for  SNFs  to  refled  the 
elimination  of  those  provisioiu  from  the 
Medicaid  statute  made  by  OBRA  '87. 

VI.  Other  Technical  Changes 

In  conjunction  with  the  deletions 
discussed  above  in  this  preamble,  we 
are  making  the  following  technical 
changes; 

•  We  are  deleting  references  to 
section  190Z(a)(43)  of  the  Ad  and 
$$447.10  and  447.342  assodated  with 
payment  for  physidan  billing  for 
clinical  laboratory  services  in  $$  440.1. 
447.10(a),  and  447.300. 

•  We  are  deleting  references 
associated  with  utilization  control  of 
SNFs  in  parts  441  and  456  of  the 
regulations.  , 

Vn.  Waiver  of  Propoaed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Re^ster  and  invite  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and 
describes  the  terms  and  substances  of 
the  proposed  rule  and  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  notice-and-public- 
comment  rulemalung  is  impradicable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

This  final  rule  merely  removes 
regulations  that  contain  obsolete 
provisions  and  regulations 
implementing  parts  of  the  Sodal 
Security  Act  that  have  been  repealed. 
This  final  rule  also  makes  related 
technical  conecUons.  Therefore,  we  find 
good  cause  to  waive  the  notice  of 
proposed  rulemaking  procedures  as 
impracticable  and  unnecessary  and  to 
issue  this  rule  in  final  form. 

Vni.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Redudion  Act  of  1995. 

DC.  Regulatory  Imped  Statement 

Consistent  with  the  Regulatory 
Flexibility  Ad  (RFA)  (5  U.S.C  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  we  certify  that 
a  rule  will  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  health  care  providers  and 


fadllties  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

In  addition,  sedion  1 102(b)  of  the  Ad 
requires  us  to  prepare  a  regulatory 
impad  analysis  if  a  rule  may  have  a 
sigiuficanl  impad  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  sedion 
1102(b)  of  Uie  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

In  keeping  wiUi  the  Administration's 
commitment  to  reinvent  government 
regulations,  this  final  rule  merely 
removes  regulations  that  contain 
obsolete  provisions  and  makes  related 
technical  corrections.  For  these  reasons, 
we  are  not  preparing  analyses  for  either 
the  RFA  or  sedion  llQ2(b)  of  the  Ad 
because  we  have  determined,  and  we 
certify,  that  this  final  rule  will  not  have 
a  significant  economic  impad  on  a 
substantial  number  of  small  entities  or 
a  significant  impad  on  the  operations  of 
a  substantial  number  of' small  rural 
hospitals. 

In  accordance  with  the  provisions  of  ■ 
Executive  Order  12866,  this  regulation 
was  not  reviewed  by  the  OffRe  of 
Management  and  Budget. 

Under  the  provisions  of  Pub.  L.  104- 
121,  we  have  determined  that  this  rule 
is  not  a  major  rule. 

ListofSubiects 

42  CFR  Part  43] 

Grant  programs-health.  Health 
facilities,  Medicaid,  Privacy.  Reporting 
and  recordkeeping  requirements. 

42  CFK  Part  433 

Administrative  pradice  and 
procedure.  Child  support.  Claims,  Grant 
programs-health,  Medicaid,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  440 

Grant  programs-health,  Medicaid. 

42  CFR  Part  441 

Family  plaiming.  Grant  programs- 
health.  Infants  and  children.  Medicaid, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  447 

Accounting,  Administrative  practice 
and  procedure.  Drugs,  Grant  programs- 
health.  Health  facilities,  Health 
professions,  Medicaid,  Reporting  and 
recordkeeping  requirements.  Rural 
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42  CFR  Part  456 

Administrative  practice  and 
procedute.  Grant  progiams-health. 
Health  facilities,  Medicaid,  Reporting 
and  recordkeeping  requirements, 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

A.  Part  431  is  amended  as  follows: 

PART  431— STATE  OROANIZATION 
AND  GENERAL  ADMINISTRATION 

1,  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Aathority:  Sec.  1102  of  the  Social  Security 
Act(42U.S.C.  1302). 

H431.S61, 431.882. 431.863,  and  431 J64 


2.  Sections  431.861.  431.862,  431,863, 
and  431,864  are  removed  and  reserved. 

1431,886    (AmwKladl 

3,  In  paragraph  (d)(8)  of  §431.865,  the 
parenthetical  phrase  "(See 

S  431 .863(d)(8)  for  an  example  of  a 
disallowance  computation)"  is  removed. 
B.  Part  433  is  amended  as  follows: 

PART  433— STATE  FISCAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  433 
continues  to  read  as  follows: 

Alllbortty:  jeo.  1102, 1137, 1902(l)(4), 
1902(aXl81, 1902(aK2S),  1902(a)(4S),  1902(1). 
1903(a)(3),  1903(d)(2).  1903(d)(S),  1903(i), 
ig03(o).  19a3(p).  1903(r),  1903(w),  1912, 
1917,  and  1919(e)  of  the  Social  Security  Act 
(42  U.S.C.  1302,  1320b-7,  139ea(a)(4), 
13968(a)(18),  1396a(a)(25),  1396l(a)(45), 
13968(t),  139eb(a)(3),  1396b(d)(2), 
139eb(dHS),  1396b(i).  139eb(o),  139eb(p), 
1396b(r),  1396b(w),  13g6kand  139e(p)), 

I433JI    [Ramoved  and  marvad) 

2,  Section  433.8  is  removed  and 
reserved. 

H433.201— 433.21 7  (Subpart  E)    [Rwnowd 


3.  In  part  433,  subpart  E  consisting  of 
§$433,201  through  433.217  is  removed 
and  reserved. 

C  Part  440  is  amended  as  follows: 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Aotkoritjr.  Sec  1 102  of  the  Social  Security 
Act  (42  U,S.a  1302). 

(44ai    [AmWMM] 

2,  In  §  440,1,  the  reference  that  reads 
"1902(a)(43)  Laboratory  services,  (See 
also  §§  447,10  and  447.342  for  related 
provisions  on  laboratory  services.)"  is 
removed. 

D.  Part  441  is  amended  as  follows: 


PART  441— SERVICES: 
REQUIREMENTS  AND  LMMTS 
APPLICABLE  TO  SPECIPIC  SERVICES 

1.  The  authority  citation  for  part  441 
continues  to  read  as  follows: 

Autfaortty:  Sec.  1102  of  the  Social  Security 
Act  (42  U,S.C  1302), 

{441.152    [Amandid] 

2.  In  §  441.1S2(b),  the  reference 
"45e.'260,"  is  removed. 

{441.156    [AmandMQ 

3.  Section  441.155  is  amended  as 
follows: 

a  In  paragraph  (a),  the  ptirase  "in 
accordance  with  §§456.180-456,181, 
and  456,280-456,281  of  tliis 
subchapter,"  is  revised  to  read  "in 
accordance  with  §§456,180  and  456.181 
of  this  chapter," 

b.  In  paragraph  (d),  the  references 
"456,260(b),"  and  "456,280,"  are 
removed, 

E,  Part  447  is  amended  as  follows: 

PART  447— PAYMENTS  FOR 
SERVICES 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Audiority:  Sec  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  In  §  447,10,  paragraph  (a)  is  revised, 
paragraph  (g)(1)  is  removed,  and 
paragraphs  (g)(2)  through  (g)(4)  are 
redesignated  as  paragraphs  (g)(1) 
through  (g)(3).  The  revision  reads  as 
follows: 

{447.10    ProhlMUon  agilnat  reaaaignmant 
of  provider  claims. 

(a)  Basis  and  purpose.  This  section 
implements  section  1902(a)(32)  of  the 
Act  which  prohibits  State  payments  for 
Medicaid  services  to  anyone  other  than 
a  provider  or  recipient,  except  in 
specified  circumstances. 


{447.300    [AmwKlMll 

3.  In  §  447,300,  the  second  sentence 
that  reads  "Section  447.342  of  this 
subpart  implements  section  1902(a](43) 
of  the  Act,  which  permits  the  State  plan 
to  provide  for  payment  to  a  physician 
for  laboratory  services  which  the 
physician  did  not  personally  perform  or 
supervise."  is  removed. 

Subpart  F— (AiiMndad] 

4.  In  subpart  F,  the  undesignated 
center  beading  that  reads  "CUNICAL 
LABORATORY  SERVICES"  is  removed.. 

{  447.342    (Removad  and  reaecMdl 

5.  Section  447.342  is  removed  and 
reserved. 


F.  Part  456  is  amended  as  follows: 
PART  496-VnUZATION  CONTROL 

1.  The  authority  citation  for  part  456 
continues  to  read  as  follows: 

AodMrity:  Sac  1102  of  the  Social  Security 
Act  (42  U.S.C  1302).  unless  othemrisa  noted. 

(456.1    [Amandad] 

2.  Section  456.1  is  amended  as 
follows: 

a.  In  paragraph  (b)(2),  the  phrase 
"sldlled  nuraing  facilities  (SNF's),"  is 
removed. 

b.  In  paragraph  (b)(2)(iv),  the  plirase 
"skilled  nursing  and"  is  removed. 

c  In  paragraph  (b)(3),  the  phrases 
"skilled  nursing  facilities  and"  and 
"SNF  or"  are  removed. 

d.  In  paragraph  (b)(5),  the  word 
"SNF's,"  is  removed. 

e.  In  paragraph  (b)(6),  the  phrase 
"hospital,  mental  hospital,  or  SNF 
services"  is  revised  to  read  "hospital  or 
mental  hospital  services". 

f.  In  Table  1,  remove  from  the  first 
and  second  columns  the  following: 


Subpart  E— Utilialion 
Control:  Skilled  Nuning 
Facilities 
Certiflcation  of  need 

for  care. 
Medical  evaluation 
and  admission  re- 

1903(g)(1)(A) 

1902(a)(28KA) 
1903(g)(1)(C) 

view. 

1902(aH26)(A) 

Utili2ation  review  plan  .,„ 
Diachaige  plan  

1903(g)(1)(B) 
1902(a)(30) 
1903(g)(1)(C) 
1903(i)(4) 
1902(a)(30). 

g.  In  Table  1,  in  column  1,  subparts 
H  and  I  are  revised  to  read  as  follows: 

Table  1 

(This  table  relates  the  r^ulations  In  this  part 
to  the  sections  of  the  Act  on  which  tney 
are  based.] 


Subpart  H— Utilization 
Review  Plans:  FFP, 
Waivers,  and 
Variances  for  Hos- 
pitals and  Mental  Hos- 
pitals. 

Subpart  I — Inspections 
of  Care  in  Intemiedi- 
ate  Care  Facilities  and 
Institutions  for  Mental 
Diseases. 


I46&5    [An 

3.  Section  456.S  is  amended  as 
follows: 
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a.  The  phrase  "hospitals,  mental 
hospitals,  and  SNFs."  is  revised  to  read 
"hospitals  and  mental  hospitals." 

b.  The  phrase  "§  456.232  of  subpart  D; 
and  §456.332  of  subpart  E."  is  revised 
to  read  "and  §456.232  of  subpart  D." 

H  4S6.2S0  through  454.348  (Subpart  E) 
[Removed  and  reaervad] 

4.  In  part  456,  subpart  E  consisting  of 
§§  456.250  through  456.348  is  removed 
and  reserved. 

{466.480    [Amandad] 

5.  In  §456.480,  the  phrase  "skilled 
nursing  focilities,"  is  removed. 

{{458.481. 486.482,  and  46««2 

[AmandadJ 

6.  In  part  456,  remove  the  references 
"456.260,"  "456.270,"  and  "456,280," 
wherever  they  appear,  in  the  following 
places: 

a.  Sections  456,481  (a)  and  (b); 

b.  Section  456,482:  and 

c.  Sections  456,652  (a)(1),  (a)(2),  and 
(a)(4). 

Subpart  H— {Amended] 

7.  In  the  heading  of  subpart  H,  the 
phrase  "Hospitals,  Mental  Hospitals, 
and  Skilled  Nuraing  Facilities"  is 
revised  to  read  "Hospitals  and  Mental 
Hospitals." 

{466.500    [Amended] 

8.  In  §456.500,  in  the  introductory 
text,  the  phrase  "hospitals,  mental 
hospitals  and  SNFs,"  is  revised  to  read 
"hospitals  and  mental  hospitals," 

{456J01    [Amandwl] 

9.  Section  456.501  is  amended  as 
follows: 

a.  In  paragraph  (a),  the  phrase 
"hospital,  mental  hospital,  or  SNF"  is 
revised  to  read  "hospital  or  mental 
hospital" 

b.  In  paragraph  (c),  the  phrase  "in 
subpart  C  D,  or  E  of  this  part,"  is 
revised  to  read  "in  subpart  C  or  D  of  this 
part." 

{4S6J0S   [Amandwl] 

10.  Section  456,505  is  amended  as 
follows: 

a.  In  the  introductory  text,  the  plirase 
"subpart  C,  D,  or  E  of  this  part,"  is 
revised  to  read  "subpart  C  or  D  of  this 
part," 

b.  In  the  introductory  text,  the  phrase, 
"§  456.206  of  subpart  D,  and  §  456.306 
of  subpart  E,"  is  revised  to  read  "and 

§  456.206  of  subpart  D." 

c.  In  paragraph  (b),  the  phrase  "imder 
subpart  C,  D.  or  E."  is  revised  to  read 
"under  subpart  C  or  D  of  this  part," 

{466.508    [Amandad] 

11.  Section  456.506  is  amended  as 
follows: 


a.  In  paragraph  (b),  the  phrase 
"hospita),  mental  hospital,  or  SNF"  is 
revised  to  read  "hospital  or  mental 
hospital" 

b.  In  paragraph  (b),  the  phrase  "under 
subpart  C,  D,  or  E  of  this  part."  is 
revised  to  read  "under  subpart  C  or  D 
of  this  part." 

{456.508    [Amandad] 

12.  Section  456.508  is  amended  as 
follows: 

a.  In  paragraph  (a),  the  phrase  "under 
subpart  C,  D,  or  E."  and,  in  paragraph 
(b),  the  p)irase  "under  subpart  C,  D,  or 
E  of  this  part."  are  revised  to  read 
"under  subpart  C  or  D  of  this  part," 

b.  In  paragraph  (b).  the  phrase 
"hospital,  mental  hospital,  or  SNF"  is 
revised  to  read  "hospital  or  mental 
hospital," 

{456.520    [Amandad] 

13.  Section  456,520  is  amended  as 
follows: 

a.  In  paragraph  (b),  the  phrase 

"§  456,207  of  subpart  D:  or  §  456.307  of 
subpart  E;"  is  revised  to  read  "or 
§456,207  of  subpart  D;" 

b.  In  paragraph  (c),  in  the  definition 
of  Bemote  facility,  the  phrase  "under 
subpart  C,  D,  or  E  of  this  part,"  is 
revised  to  read  "under  subparts  C  or  D 
of  this  part," 

c.  In  paragraph  (c).  in  the  definition 
of  Variance,  the  phrase  "§  456,238  of 
subpart  D;  and  §§456.333,  456,334,  and 
456,336  of  subpart  E."  is  revised  to  road 
"and  §456,238  of  subpart  D," 

{456.522    [Amended] 

14.  Section  456.522  is  amended  as 
follows: 

a.  In  paragraph  (d).  the  word  "SNF," 
is  removed. 

b.  In  paragraph  (i),  the  plirase 
"subpart  C,  D,  or  E  of  this  part;"  and, 
in  paragraph  (j).  the  phrase  "subpart  C, 
D,  or  E  of  this  part;"  are  revised  to  read 
"subpart  C  or  D  of  this  part;" 

15.  In  the  heading  of  subpart  I,  the 
phrase  "Skilled  Nursing  and"  is 
removed, 

{456.600   [Amended] 

16.  In  §456,600,  the  phrase  "in 
skilled  nuraing  facilities  (SNF's),"  is 
removed,  ~] 

{466,501    [Amended] 

17.  Section  456.601  is  amended  as 
follows: 

a.  In  the-definition  of  Facility,  the 
phrase  "a  skilled  nuraing  facility,"  is 
removed, 

b.  In  the  definition  of  Institution  for 
mental  diseases,  the  phrase  "skilled 
nuraing  or"  is  removed. 


{466,603    [Amwidad] 

18.  hi  §456,603.  paragraph  (a)(1)  U 
removed  and  reserved, 

{466.606    [Amandad] 

19.  hi  §  456.608(a)  introductory  text, 
remove  the  words  "SNFs  and." 

{456.610    [AmMMMl 

20.  In  §  456.610(b)(1),  remove  the 
word  "SNFs,". 

{456M1    [Anwnd«q 

21.  In  §456.651,  in  the  definition  of 
Level  of  care,  the  phrase  "skilled 
nursing  facility,"  is  removed. 

1456.654    [Amended] 

22.  Section  456,654  is  amended  as 
follows: 

a.  In  paragraph  (a)(2).  the  phrase 
"skilled  nursing  fadUties,"  is  removed. 

b.  In  paragraph  (a)(7).  the  phrase 
"skilled  nursing  or"  is  removed. 

c.  hi  paragraph  (a)(8),  the  phrase  "or 
skilled  nuraing  facility"  is  removed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

Dated:  May  28, 1986. 
Bruce  CVladeck. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  luly  11.1996. 
Donna  E.  Shaiala. 
Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  22 

[CC  Dockal  Na  94-64;  FCC  M-a63] 

Interconnection  and  Resale 
OMIgations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  an 
interim  basis,  extends  to  cellular, 
broadband  personal  communications 
services  (PCS)  and  certain  speciaiized 
mobile  radio  (SliW)  providers  its  rule 
under  which  cellular  licensees  are 
currently  prohibited  from  restricting 
resale  of  their  service.  The  Commission 
also  eliminates  an  exception  lo  the 
current  rule  under  which  cellular 
licensees  are  permitted  lo  restrict  resale 
by  competing  hilly  operational  cellular 
licensees  in  the  same  geographic 
market.  The  action  is  needed  lo  promote 
the  development  of  competition  in  these 
services. 
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BFECnVE  DATE:  September  23, 1996. 

Fon  FUlmcn  MFOflMAtwM  contact: 

(af&ey  Steinberg.  202-418-1310. 
SUPPLEMENTARY  IMroftMATIOM:  This  ig  a 
synopsis  of  the  first  Report  and  Order 
in  OC  Docket  No.  94-54,  FCC  96-263. 
adopted  June  12, 1996,  and  released  July 
12, 1996.  The  complete  text  of  this  first 
Report  and  Order  is  available  for 
inspection  and  copying  during  nonnal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  N.W., 
Washington,  D.C.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  at  (202)  857-3800, 2100  M 
Street,  N.W.,  Suite  140,  Washington, 
D.C  20037. 

SynoiMis  of  tba  Pint  Report  and  Order 

The  Commission  adopts  a  transitional 
rule  concerning  the  obligations  of 
certain  commercial  mobile  radio 
services  (CMRS)  providers  to  permit  the 
unrestricted  resale  of  their  services.  The 
Commission  initiated  this  proceeding  in 
a  Notice  of  Proposed  Rulemaking  and 
Notice  of  Inquiry  (59  FR  35664,  July  13, 
1904)  that  addressed  a  broad  array  of 
CMRS  regulatory  issues,  including 
lesale.  The  Commission  refined  its 
proposal  concerning  resale  in  a  Second 
Notice  of  Proposed  Rulemaking  in  this 
proceeding  (60  FR  20949,  April  28, 
1995). 

2.  Based  on  the  record  established  in 
this  proceeding,  the  Commission  first 
concludes  that,  under  current  market 
ccmditions,  restrictions  on  resale  by 
cellular,  broadband  PCS,  and  certain 
specialized  mobile  radio  (covered  SMR) 
providers  will  inhibit  the  development 
of  competition  in  these  services. 
Covered  SMR  providers  are  800  MHz 
and  900  MHz  SMR  licensees  that  either 
hold  geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations,  and  that  offer  real-lime, 
two-way  switched  voice  service  that  is 
interconnected  with  the  public  switched 
network.  Thus,  the  Commission 
prohibits  such  providers  &om 
foitiidding  or  unreasonably  restricting 
the  resale  of  their  services  during  a 
transitional  period.  The  Commission  is 
not  persuaded,  however,  that  the  resale 
rule  should  be  extended  to  include 
CMRS  carriers  other  than  cellular, 
broadband  PCS  and  covered  SMR 
providers,  although  the  Commission 
will  coiuider  on  a  case-byK:ase  basis 
complaints  alleging  that  other  CMRS 
carriers'  practices  concerning  interstate 
resale  are  unreasonable. 

3.  Furthermore,  the  Commission 
condudee  that  once  broadband  PCS 
licensees  have  built  out  their  networks 
and  are  competing  with  cellular  carriers. 


market  forces  will  eliminate  the  need  for 
expUdt  resale  regulation.  Therefore,  the 
Commission  will  sunset  the  resale  rule 
adopted  in  this  decision,  effective  five 
years  after  the  last  group  of  initial 
licenses  for  currently  allotted  broadband 
PCS  spectrum  is  awarded. 

4.  The  Commission  also  eliminates  an 
exception  to  its  existing  rule  that 
permits  a  cellular  licensee  to  restrict 
resale  by  the  other  cellular  licensee  in 
the  same  geographic  area  after 
expiration  of  the  other  licensee's  five 
year  build-out  period.  The  Commission 
condudes  that  this  exception  is 
unnecessary  to  encourage  build-out 
because  most  cellular  build-out  periods 
ended  several  years  ago.  and  that  its 
elimination  will  further  promote  the 
procompetitive  goals  of  the  First  Report 
and  Order. 

Piticediiral  Matten;  Ordering  Cliiiaea 

Finof  Regulatory  Flexibility  Analysis 

As  required  by  SecUon  603  of  the 
R^ulatory  Flexibility  Act,  5  U.S.C. 
S  603  (RFA),  an  Initial  Regulatory 
Flexibility  Analysis  (KFA)  was 
incorporated  in  the  Second  Notice  of 
Proposed  Rulemaking  in  this  proceeding 
(Second  NPRMi-  The  Commission 
sought  written  public  comments  on  the 
proposals  in  the  Second  NPRM, 
including  on  the  KFA.  The 
Conmiission's  Final  Regulatory 
Flexibility  Analysis  (FRF A)  in  this 
Report  and  Order  conforms  to  the  RFA, 
as  amended  by  the  Contract  With 
America  Advancement  Ad  of  1996, 
Public  Law  No.  104-21, 110  SUt.  847 
(1996). 

L  Need  for  and  Purpose  of  this  Action 

In  this  dedsion,  the  Commission,  on 
an  interim  basis,  extends  its  rule  under 
which  cellular  licensees  are  currently 
prohibited  from  restricting  resale  of 
their  service  to  broadband  personal 
communications  services  (PCS)  and 
certain  geographic  area  spedalized 
mobile  radio  (SMR)  providers.  The 
Commission  also  eliminates  an 
exception  to  the  current  rule  imder 
which  cellular  licensees  are  permitted 
to  restrict  resale  by  competing  fully 
operational  cellular  licensees  in  the 
same  geographic  market.  The  purposes 
of  this  action  are  to  help  bring  the 
benefits  of  competition  to  the  market  for 
these  services  while  the  market  is  in 
traiuition  to  a  fully  competitive  state,  as 
well  as  to  help  jump  start  competition 
by  allowing  new  entrants  to  enter  the 
marketplace  quickly  by  reselling  their 
competitors'  services  while  they  build 
out  their  bdlities. 


n.  Sununary  of  Issues  Raised  by  the 
Public  Comments  in  Rasponse  to  the 
Initial  Regulatory  Flexibility  Analysis 

No  comments  were  filed  in  dired 
response  to  the  IRFA.  In  general 
comments  on  the  Second  NPRM, 
however,  some  commenters  raised 
issues  that  might  affed  small  entities.  In 
particular,  some  commenters  argued 
that  the  obligation  to  permit 
unrestrided  resale  would  make  it 
difficult  for  some  providers,  especially 
paging,  narrowband  PCS,  public  coast 
service,  and  other  small  providers,  to 
manage  their  capacity  and  to  earn  a 
reasonable  return  on  their  investment. 
The  Commission  determined  that  these 
objections  were  not  well  founded 
because  the  resale  rule  does  not  prevent 
carriers  from  pridng  their  services  so  as 
to  earn  a  return  on  their  investment  or 
from  including  provisions  in  their 
contracts  to  proted  themselves  against 
stranded  capadty. 

m.  Changes  Made  to  the  Proposed  Rules 

In  the  Second  NPRM,  the  Commission 
proposed  to  extend  the  resale  rule  to  all 
commerdal  mobile  radio  services 
(CMRS)  providers.  However,  the 
Conunission  here  determines  instead  to 
apply  the  rule  only  to  cellular, 
broadband  PCS  and  certain  SMR 
providers  because  it  has  concluded  that 
application  of  the  resale  rule  to  other 
CMRS  providers  will  not  promote  the 
public  interest  at  this  time.  The 
Commission  alto  determines  to  sunset 
application  of  the  resale  rule  to  affeded 
cellular,  broadband  PCS  and  SMR 
providers  in  approximately  five  years 
because  by  that  time  the  development  of 
competition  is  expeded  to  render  the 
rule  unnecessary.  In  light  of  this  stmset 
dedsion,  the  Commission  does  not 
adopt  its  proposal  to  allow  providers 
sub)ect  to  the  rule  to  restrid  resale  by 
their  fully  operational  fadlities-based 
competitors,  and  it  further  eliminates 
the  existing  exception  between 
competing  cellular  licensees  in  order  to 
maintain  regulatory  parity  and  because 
it  has  determined  that  the  exception  no 
longer  serves  a  uaeful  purpose. 

IV.  Description  and  Estimate  of  the 
Small  Entities  Sub)ed  to  the  Rules 

The  rule  adopted  in  this  Report  and 
Order  %vill  apply  to  providers  of 
cellular,  broadband  PCS,  and  geographic 
area  800  MHz  and  900  MHz  specialized 
mobile  radio  services,  including 
licensees  who  have  obtained  extended 
implementation  authorizations  in  the 
800  MHz  or  900  MHz  SMR  services, 
either  by  waiver  or  under  Section 
90.629  of  the  Commission's  Rules. 
However,  the  rule  will  apply  to  SMR 
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licensees  only  if  they  offer  real-time, 
two-way  voice  service  that  is 
interconneded  with  the  public  switched 
network. 

A.  Estimates  for  Cellular  Licensees 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
fewer  than  1,500  persons.'  Since  the 
Regulatory  Flexibility  Ad  amendments 
were  not  in  effect  until  the  record  in  this 
proceeding  was  closed,  the  Commission 
was  unable  to  request  information 
regarding  the  number  of  small  cellular 
businesses  and  is  unable  at  this  time  to 
determine  the  predse  number  of 
cellular  firms  which  are  small 
businesses. 

The  size  data  provided  by  the  SBA 
does  not  enable  us  to  make  a  meaningful 
esimate  of  the  number  of  cellular 
providers  which  are  small  entities 
because  it  combines  all  radiotelephone 
companies  with  500  or  more 
employees.'  We  therefore  used  the  1992 
Census  of  Transportation. 
Communications,  and  Utilities, 
conduded  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  This  document  shows  that 
only  12  radiotelephone  firms  out  of  a 
total  of  1,178  such  firms  which  operated 
during  1992  bad  1,000  or  mote 
employees.'  Therefore,  even  if  all  12  of 
these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  We  asstmne,  for  purposes  of 
our  evaluations  and  conclusions  in  this 
FRFA,  that  all  of  the  current  cellular 
licensees  are  small  entities,  as  that  term 
is  defined  by  the  SBA.  Although  there 
are  1.758  cellular  licenses,  we  do  not 
know  the  number  of  cellular  licensees, 
since  a  cellular  licensee  may  own 
several  licenses. 


<  13  CFR  { 121.»1.  Sundard  Indiutrial 
CluslficaliDn  (SIC)  Code  4811. 

'  U.S.  Small  BusineM  Administntion  1992 
Economic  Census  Employment  Report,  Buteeu  of 
the  Census.  U.S.  Departmeot  or  Commerce,  SIC 
Code  4812  (radiotelephone  cotrununicetions 
industry  daU  adopted  by  the  SBA  OOice  of 
Advocacy). 

^  U.S.  Bureau  of  ttie  Census,  U.S.  Department  of 
Conunerca,  1992  Census  of  Transportation, 
Communications,  and  Utilities.  (XSa-^l.  Subject 
Series.  Establishment  and  Firm  Size.  Table  S. 
Employment  Size  of  Fiiros:  1992.  SIC  Code  4812 
(issued  May  199SI. 


fl.  Estimates  for  Broadband  PCS 
Licensees 

The  brtMdband  PCS  spectrum  is 
divided  into  six  frequency  blocks 
designated  A  through  F.  Pursuant  to  47 
CFR  24.720(b),  the  Commission  has 
defined  "small  entity"  in  the  auctions 
for  Blocks  C  and  F  ^  a  firm  that  had 
average  gross  revenues  of  less  than  S40 
million  in  the  three  previous  calendar 
years.  This  regulation  defining  "small 
entity"  in  the  context  of  broatTband  PCS 
auctions  has  been  approved  by  the 
SBA.4 

The  Commission  has  auctioned 
broadband  PCS  licenses  in  Blocks  A.  B, 
and  C.  We  do  not  have  suffident  data 
to  determine  how  many  small 
businesses  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  69 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auction.  Based  on 
this  information,  we  conclude  that  the 
number  of  broadband  PCS  licensees 
affected  by  the  rule  adopted  in  this 
Report  and  Order  includes  the  89 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  broadband  PCS 
auction. 

At  present,  no  licenses  have  been 
awarded  for  Blocks  D,  E,  and  F  of 
broadband  PCS  spectrum.  Therefore, 
there  are  no  small  businesses  currently 
providing  these  services.  However,  a 
total  of  1,479  licenses  will  be  awarded 
in  the  D,  E,  and  F  Block  broadband  PCS 
auctions,  which  are  scheduled  to  begin 
on  August  26, 1996.  Eligibility  for  the 
493  F  Block  licenses  is  limited  to 
entrepreneurs  with  average  gross 
revenues  of  less  than  $125  million. 
However,  we  caimot  estimate  how  many 
of  these  licenses  will  be  won  by  small 
entities,  nor  how  many  small  entities 
will  win  D  or  E  Block  licenses.  Given 
the  fads  that  nearly  all  radiotelephone 
companies  have  fewer  than  1,000 
employees  and  that  no  reliable  estimate 
of  the  number  of  prospedive  D,  E,  and 
F  Block  hcensees  can  be  made,  we 
assume,  for  purposes  ofour  evaluations 
and  conclusions  in  this  FRFA,  thatall 
of  the  lic»ns8s  will  be  awarded  to  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

C.  Estimates  for  SMR  Licensees 

Pursuant  to  47  CFR  90.814(b)(1),  the 
Commission  has  defined  "small  entity'' 
in  auctions  for  geographic  area  800  tOiz 
and  900  MHz  SMR  licenses  as  a  firm 
that  had  average  gross  revenues  of  less 
than  S15  million  in  the  three  previous 
calendar  years.  This  regulation  defining 


"small  entity"  in  the  context  of  800 
MHz  and  900  MHz  SMR  has  been 
approved  by  the  SBA.' 

The  rule  adopted  in  this  Report  and 
Order  applies  to  SMR  providers  in  the 
800  MHz  and  900  MHz  bands  thai  either 
hold  geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  9(X) 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  less 
than  $15  million.  Since  the  Regulatory 
Flexibility  Ad  amendments  were  not  in 
effed  until  the  record  in  this  prtKeeding 
was  closed,  the  Clommission  was  unable 
to  request  information  regarding  the 
number  of  small  businesses  in  this 
category.  We  do  know  that  one  of  these 
firms  has  over  515  million  in  revenues. 
We  assume,  for  purposes  of  our 
evaluations  and  condusions  in  this 
FRFA.  that  all  of  the  remaining  existing 
extended  implementation 
authorizations  are  held  by  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  who  qualified  as  small 
entities  in  the  900  MHz  auction.  Based 
on  this  information,  we  conclude  that 
the  number  of  geographic  area  SMR 
licensees  affected  by  the  rule  adopted  in 
this  Report  and  Order  includes  these  60 
small  entities. 

No  auirlions  have  been  held  for  800 
MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  currently 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  chaimels  in  the  800  MHz 
geographic  area  SMR  auction.  However, 
the  Commission  has  not  yet  determined 
bow  many  licenses  will  be  awarded  for 
the  tower  230  channels  in  the  800  MHz 
geographic  area  SMR  auction.  There  is 
no  basis  to  estimate,  moreover,  how 
many  small  entities  within  the  SBA's 
<lefinition  will  win  these  licenses.  Given 
the  facts  that  nearly  all  radiotelephone 
companies  have  fewer  than  1,(H)0 
employees  and  that  no  reliable  estimate 


'See  Implementation  of  Section  :)09(j)  of  the 
Conununications  Act— Comp«titi^.e  Bidding.  PP 
Oodun  Mo.  91-2S3.  Fifth  Rejion  and  Order.  9  FtX 
Soi  9S32,  SSS1-S4  (19*4). 


*  See  Amendment  of  Pans  2  and  90  of  the 
CUtmrnissioD's  Rules  10  Provide  for  tile  Use  of  200 
Channel)  Outside  the  Designated  Filinjt  Areas  In 
the  896-901  MHz  and  the  93S-940  MHi  Bands 
Allotted  to  the  Specialized  Mobile  Radio  I*ool,  PR 
DoduK  No.  B9-S63,  Second  Order  on 
Reconsideration  and  Seventh  Report  and  Order.  11 
FCC  Red  2639.  2693-702  II9951:  AmendmanI  of 
Pan  tX)  of  the  Commisaion's  Rules  to  Facilitate 
Futtue  Development  of  SMR  Systems  in  the  BOO 
MHz  Frequency  Band.  PR  Docket  No.  93-144.  Firal 
Report  end  Order.  Eighth  Report  and  Order,  and 
Second  Further  Notice  of  Proposed  Rulemaking.  11 
FOC  Red  1483  (1995). 
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of  the  number  of  prospective  800  MHz 
licensees  on  be  made,  we  assume,  for 
purposes  of  our  evaluations  and 
conclusions  in  (his  FRFA.  that  all  of  the 
licenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

D.  Estimates  for  Resellers 

We  were  unable  to  obtain  reliable  data 
regarding  the  number  of  entities  that 
resell  services  covered  by  the  rule 
adopted  in  this  Report  and  Order,  or 
how  many  of  these  are  small  entities. 
Since  the  Regulatory  FlexibiUty  Act 
amendments  were  not  in  effect  until  the 
record  in  this  proceeding  was  closed, 
the  Commission  was  unable  to  request 
information  regarding  the  number  of 
small  businesses  in  this  category.  We 
note,  however,  that  resellers  are 
included  among  the  1,178 
radiotelephone  firms  described  in  the 
1992  Census  data  discussed  above,  12  of 
which  bad  1,000  or  more  employees. 
Given  the  bets  that  nearly  all 
radiotelephone  companies  have  fiewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  niunber  of 
resellers  can  be  made,  we  assume,  for 
purposes  of  our.evaluations  and 
conclusions  in  this  FRFA,  that  all 
resellers  are  small  entities,  as  that  term 
is  defined  by  the  SBA. 

V.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

The  rule  adopted  in  this  Report  and 
Order  imposes  no  reporting  or 
recordkeeping  requirements.  The  nde 
also  requires  no  affirmative  compliance 
action  by  any  entity  to  which  it  applies. 
Rather,  the  rule  operates  as  a  negative 
prohibition  forbidding  restrictions  on 
the  resale  of  service.  Therefore,  the  only 
compliance  costs  likely  to  be  incurred 
are  administrative  costs  to  ensure  that 
an  entity's  practices  are  in  compliance 
with  the  rule. 

VL  Steps  Taken  to  Minimize  the 
Economic  Impact  on  Small  Entities 

The  Commission  determines  not  to 
apply  its  resale  rule  to  CMRS  providere 
other  than  those  classified  as  cellular, 
broadband  PCS  and  certain  SMR.  Many 
of  the  providers  that  are  thereby 
excluded  from  the  rule  are  small 
entities,  including  paging,  narrowband 
PCS,  air-ground,  public  coast  service, 
and  non-covered  SMR  providers.  In 
addition,  the  Commission's  decision  to 
sunset  the  resale  rule  five  years  after  it 
awards  the  last  group  of  initial  licenses 
for  currenUy  allotted  broadband  PCS 
spectrum  will  reduce  the  impact  of  the 
riUe  on  small  entities  by  limiting  the 
period  of  time  for  which  such  entities 


are  subject  to  that  rule.  By  prohibiting 
restrictions  on  resale  during  a 
transitional  period,  the  Commission's 
decision  benefits  small  entities  that  are 
resellera  or  that  will  use  resale  while 
they  are  building  out  their  facilities. 

Vn.  Significant  Alternatives  Considered 
and  Rejected 

The  Commission  considered  and 
rejected  several  significant  alternatives. 
The  Commission  rejected  the  alternative 
of  extending  the  resale  rule  to  all  CMRS 
providere  because  it  determined  that 
such  a  rule  is  unnecessary  at  this  time 
to  promote  competition  or  the 
availability  of  socially  useful  offerings 
in  services  other  than  cellular, 
broadband  PCS,  and  geographic  area 
SMR.  At  the  same  time,  the  Commission 
rejected  the  alternative  of  extending  an 
interim  resale  rule  to  a  universe  less 
than  all  cellular,  broadband  PCS,  and 
covered  SMR  providers  because  it 
concluded  that  a  more  limited  rule 
would  not  adequately  promote  its 
competitive  and  social  ends  and  would 
be  inconsistent  with  the  principle  of 
regulatory  parity.  The  Commission 
rejected  the  alternative  of  continuing  the 
resale  rule  indefinitely  because  it 
determined  that  the  rule  would  be 
imnecessary  once  broadband  PCS 
licensees  are  fully  operational  as 
bcilities-based  competitors  to  cellular 
providers.  Finally,  the  Commission 
rejected  the  alternative  of  allowing 
providers  to  restrict  resale  by  their 
hcilities-based  competitors  because  in 
the  short  term  such  an  exception  would 
defeat  the  purpose  of  allowing  new 
entrants  to  use  resale  to  help  them  enter 
the  market  more  quickly,  and  in  the 
long  term  the  sunset  of  the  resale  rule 
as  a  whole  would  render  the  exception 
irrelevant 

Vm.  Report  to  Congress 

The  Commission  shall  send  a  copy  of 
this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Report  and 
Order,  in  a  report  to  Congress  purauant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  S 
U.S.C.  801(al(l)(A). 

List  of  Subjects 

47CFBPait20 

Communications  common  carriera. 
Federal  Communications  Commission. 

47  CFR  Part  22 

Communications  common  carriera. 
Federal  Communications  Commission. 


Fadenl  Communicatlont  Commission. 
William  F.  Caloa. 
Acting  Secretary. 

KuleChangai 

Parts  ZO  and  22  of  Chapter  I  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  20-COMMERCUL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Aulbority.  Sections  4,  303  and  332, 48  Slat. 
1066, 1092,  as  amended:  47  USC 154,  303, 
and  332,  unless  otherwise  noted. 

2.  Section  20.3  is  amended  by  adding 
the  following  definition  in  alphabetical 
order  to  read  as  follows: 

{20.3    DannWons. 


Incumbent  Wide  Area  SMB  Licensees. 
Licensees  who  have  obtained  extended 
implementation  authorizations  in  the 
800  MHz  or  900  MHz  service,  either  by 
waiver  or  under  Section  90.629  of  these 
rules,  and  who  offer  real-time,  two-way 
voice  service  that  is  interconnected  with 
the  pubUc  switched  network. 

3.  New  S  20.12  is  added  to  read  as 
follows: 


|2ai2 

(al  Scope  of  section.  This  section  is 
applicable  only  to  providers  of 
Broadband  Personal  Communications 
Services  (Part  24,  Subpart  E  of  this 
chapter),  providere  of  Cellular  Radio 
Telephone  Service  (Part  22,  Subpart  H 
of  this  chapter),  providere  of  SpeciaUzed 
Mobile  Radio  Services  in  the  800  MHz 
and  900  MHz  bands  that  hold 
geographic  area  licenses  (included  in 
Part  90,  Subpart  S  of  this  chapter)  and 
offer  real-time,  two-way  voice  service 
that  is  interconnected  with  the  public 
switched  network,  and  Incumbent  Wide 
Area  SMR  Licensees. 

(b)  Resale.  Each  carrier  subject  to  this 
section  must  permit  unrestricted  resale 
of  its  service.  This  paragraph  shall  cease 
to  be  effective  five  yeara  aner  the  last 
group  of  initial  licenses  for  broadband 
PCS  spectrum  in  the  1850-1910  and 
1930-1990  MHz  bands  is  awarded. 

PART  22— PUBUC  MOBILE  SERVICES 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  Sections  4, 303,  and  332, 48 
StaL  1066, 1062,  as  amended:  47 IJSC 1S4, 
303,  and  332,  unless  otiwrwise  noted. 


Federal  Register  /  Vol.  61,  No.  143  /  Wednesday.  July  24.  1996  /  Rules  and  Regulations 


38403 


t22J01    [Amended] 

2.  Section  22.901  is  amended  by 
removing  paragraph  (e). 
IFR  Doc.  96-1 8M3  Filed  7-23-96: 8:45  am) 
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[PR  Docket  No.  9»-«1,  DA  98-838] 

Automatic  Vehicle  Monitoring: 
Correction 

AGENCY:  Federal  Communications 
Commission. 

ACTK3N:  Correction  to  final  rule. 

SOMMARY:  This  Erratum  contains 
corrections  to  one  of  the  final  rules 
adopted  in  Amendment  of  Part  90  of  the 
Commission 's  Rules  to  Adopt 
Regulations  for  Automatic  Vehicle 
Monitoring  Systems,  Order  on 
Reconsideration,  which  was  published 
Tuesday,  April  30, 1996  (61  FR  18981). 
The  rule  deals  with  frequency  stability. 
EFFECTIVE  DATE:  August  23, 1996. 

FOn  FURTHER  INFORMATION  CONTACT:  )ane 
Hinckley  Halprin,  Wireless 
Telecommunications  Bureau. 
Commercial  Wireless  Division,  (202) 
418-0620. 

SUPPLEMBITARY  INFORMATION: 

Background 

This  erratum  corrects  Section  90.213 
of  the  Commission's  rules,  47  CFR 
§  90.213,  as  modified  in  Amendment  of 
Part  90  of  the  Commission 's  Rules  to 
Adopt  Regulations  for  Automatic 
Vehicle  Monitoring  Systems,  Order  on 
Reconsideration,  PR  Docket  No.  93-61, 
FCC  96-115  (released  Match  21, 1996), 
61  FR  18981  (April  30,  1996).  This  rule, 
which  deals  with  frequency  stability, 
was  pubUshed  with  a  clerical  error. 

Need  for  CorredioD 

As  published,  this  final  rule  contains 
an  error  that  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on  April 
30, 1996  of  final  rules  in  PR  Docket  No. 
93-61,  which  were  the  subject  of  FR 
Doc.  96-10498,  is  corrected  as  follows: 

SM.213    [Cometed] 

On  page  18986,  in  the  firat  column  of 
the  table,  in  section  90.213,  in  the  text 
of  note  13,  the  phrase  "operating  within 
40  kHz  from  the  band  edge"  is  corrected 
to  read  "with  an  authorized  bandwidth 
that  is  more  than  40  kHz  from  the  band 
edge". 


Federal  Communicstioiu  Commission. 

David  I.  Furth, 

Chief  Coaimercial  Wireless  Division,  Wireless 

Telecommunications  Bureau. 

IFR  Doc.  96-18723  Filed  7-23-96:  8:45  ami 
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DEPARTMENT  OF  TRANSPbRTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  190. 192  and  196 

[DockM  No.  PS  14S:  Anidt.  Nos.  190-8;  191- 
10: 192-75;  193-10;  19S-SS;  198-2;  199- 
13] 

(UN  2137-AC79 

Pipeline  Safety  Program  Procedures; 
Update  and  Corrections;  Correction 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (PS- 
145)  updating  and  correcting  pipeline 
safety  program  procedures  which  were 
published  Friday,  April  26. 1996,  (61  FR 
18512)  in  the  Federal  Register. 
EFFECTIVE  DATE:  July  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  L.E. 
Herrick  at  202-366-5523  or  online  at 
herrickl@rapa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  updated  and 
corrected  pipeline  safety  program 
pr(x»dures  by  amending  nomenclature, 
addresses,  typographical  errore,  and 
penalty  amounts.  These  editorial 
amendments  imposed  no  new 
procedural  requirements. 

Need  for  Correction 

The  final  regulations  contained  four 
errors.  The  amendment  number  for  Part 
192,  Amdt.  192-74,  was  previously 
assigned  to  the  final  rule  in  Docket  No. 
PS-135.  The  next  number  in  the  series 
of  amendments  to  Part  192  should  be 
Amdt.  192-75.  In  §  190.205,  the  word 
"owner"  was  omitted.  The  amount  in 
§  190.223(a)  should  be  "$25,000".  And, 
in  §  198.35,  the  citation  should  be  "49 
U.S.C.  60101  efseij." 

Correction  of  Publication 

Accordingly,  the  publication  on  April 
26, 1996,  of  the  final  regulations  (PS- 
145).  which  was  the  subject  of  FR  Doc. 
96-10282,  is  corrected  as  follows: 

1.  On  page  18512,  in  the  firet  column, 
in  the  heading,  the  amendment  number 
"192-74"  is  corrected  to  read  "192-75". 


2.  On  page  18513.  third  column. 

-S  190.205  is  corrected  to  read  as  follows: 

(190.205    WamlnaMlars. 

Upon  determining  that  a  probable 
violation  of  49  U.S.C.  60101  ef  seq.  or 
any  regulation  or  order  issued 
thereunder  has  occurred,  the  Associate 
Administrator,  OPS,  may  issue  a 
Warning  Letter  notifying  the  owner  or 
operator  of  the  probable  violation  and 
advising  the  owner  or  operator  to 
correct  it  or  be  subject  to  enforcement 
action  under  §§  190.207  through 
190.235. 

{190,223    [Conwntd] 

3.  On  page  18515,  firet  column,  in 
§  190.223(a)  the  figure  "$10,000"  is 
corrected  to  read  "$25,000". 

4.  On  Page  18518,  second  colimin, 

§  198.35  is  corrected  to  read  as  follows: 

{198.36    Grants  conditioned  on  adoption 
of  one<all  damage  pfavenUon  program. 

In  allocating  grants  to  State  agencies 
under  the  pipeline  safety  laws,  (49 
U.S.C.  60101  et  seq.),  the  Secretary 
considers  whether  a  State  has  adopted 
or  is  seeking  to  adopt  a  one-call  damage 
prevention  program  in  accordance  vnth 
§  198.37.  If  a  State  has  not  adopted  or 
is  not  seeking  to  adopt  such  program, 
the  State  agency  may  npt  receive  the  full 
reimbursement  to  whidi  it  would 
otherwise  be  entitled. 

Issued  in  Washington,  IXl  on  )une  24, 
1996. 

Kelley  S.  Coynsr, 

Deputy  Administrator,  Research  and  Special 
Programs  Administration. 
IFR  Doc.  96-18694  Filed  7-23-96:  8:4S  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AAntnlstration 

50  CFR  Part  648 

[Doctol  No.  9611162704308-02;  1.0. 
0717a«A] 

,  Rsharies  of  the  Northeastsm  United 
^States;  Summer  Rounder  Fishery, 

Commercial  Quota  Harvested  for 

Delaware 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest. 

SUMMARY:  NMFS  issues  this  notification 
announcing  that  the  summer  flounder 
commercial  quota  available  to  the  State 
of  Delaware,  has  been  harvested.  Vessels 
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issued  ■  comnwtdal  Federal  fisheries 
permit  for  the  summer  flounder  fishery 
may  not  land  summer  flounder  in 
Delaware  for  the  remainder  of  calendar 
year  1996.  unless  additional  quota 
becomes  available  through  a  transfer. 
Regulations  governing  the  summer 
flounder  fishery  require  publication  of 
this  notification  to  advise  the  Stats  of 
E>elaware  that  the  quota  has  been 
harvested  and  to  advise  vessel  and 
dealer  permit  holders  that  no 
commercial  quota  is  available  for 
landing  stixomer  flounder  in  that  state. 
EFFECTIVE  OATt:  July  19. 1996,  through 
December  31, 1996. 
FOR  FURTMR  MFORMATION  CONTACT: 
Regina  Spallone,  Fishery  Policy 
Analyst,  50S-281-9221. 
SUPFIEMENTART  WFOflMATIOH: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CFR 
part  648,  Subparts  A  and  G.  The 
regulations  require  aimual  specification 
of  a  commercial  quota  that  is 
apportioned  among  the  states  from 
North  Carolina  through  Maine.  The 
process  to  set  the  aimual  commercial 
quota  and  the  percent  allocated  to  each 
state  are  described  in  $  648.100. 
Amendment  7  to  the  FMP  (November 
24, 1995,  60  FK  57955)  revised  the 
f^Aing  mortality  rate  reduction 
schedule  for  summer  flounder,  and  the 
revised  schedule  was  the  basis  for 
establishing  the  1996  quota.  The  total 
commercial  quota  for  summer  flounder 
for  the  1996  caleiular  year  was  adopted 
to  ensure  achievement  of  the 
appropriate  fishing  mortality  rate  of  0.41 
for  1996,  and  is  set  equal  to  11,111,298 
pounds  (5,040,000  kg)  (January  4, 1996, 
61  FR  291).  The  percent  allocated  to 
vessels  landing  summer  flounder  in 
Delaware  is  0.01779  percent  or  1,977 
pounds  (897  kg). 

Section  648. 100(d)(2)  provides  that 
any  overages  of  the  commercial  quota 
landed  in  any  stats  will  be  deducted 
from  that  state's  annual  quota  for  the 
following  year.  In  calendar  year  1995,  a 
total  of  3,072  pounds  (1,393  kg)  were 
landed  in  Delaware.  The  amount 
allocated  for  Delaware  landings  in  1995 
was  2,614  pounds  (1,186  kg),  creating  an 
overage  of  458  pounds  (208  kg)  that  was 
deducted  from  the  amount  allocated  for 
l.nitlnpi  in  that  state  during  1996  (April 
05, 1996, 61  FR  15199).  The  resulting 
quota  for  Delaware  is  1,519  pounds  (689 

Section  648.101(b)  requires  the 
Regional  Director,  Northeast  Region 
(Regional  Director)  to  monitor  state 
commercial  quotas  and  to  determine 
when  a  state  commercial  quota  is 
harvested.  The  Regional  Director  is 
further  required  to  publish  a  notice  in 


the  Federal  Reglitar  advising  a  state  and 
notifying  Federal  vessel  and  dealer 
permit  holders  that,  efiiactive  upon  a 
specific  date,  the  state's  commercial 
quota  has  been  harvested  and  no 
commercial  quota  is  available  for 
landing  summer  floimder  in  that  state. 
Because  the  available  information 
indicates  that  Delaware  has  exceeded  its 
quota  for  1996,  the  Regional  Director 
has  determined  that  the  1996  siunmer 
flounder  quota  allocations  for  vessels 
landing  in  Delaware  has  been  harvested. 

The  regulations  at  S  648.4(b)  provide 
that  Federal  permit  holders  agree  as  a 
condition  of  the  permit  not  to  land 
summer  flounder  in  any  state  that  the 
Itegional  Director  has  determined  no 
longer  has  conunerdal  quota  available. 
Therefore,  effective  0001  hours  July  19, 
1996,  further  landings  of  summer 
floimder  in  Delaware  by  vessels  holding 
commercial  Federal  fisheries  permits 
are  prohibited  for  the  remainder  of  the 
1996  calendar  year,  unless  additional 
quota  becomes  available  through  a 
transfer  and  is  announced  in  the 
Federal  Register.  Federally  permitted 
dealers  are  also  advised  that  they  may 
not  purchase  summer  floimder  from 
federally  permitted  vessels  that  land  in 
Delaware  for  the  remainder  of  the 
calendar  year,  or  until  additional  quota 
becomes  available,  effective  the  date 
above. 

Qaasification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.0. 12866. 

AMkorUy:  IS  U.S.C  1801  et  uq. 

Datad:  July  18,  IMS. 
Uchanl  W.  Surdi, 

Acting  Dirgcior,  Office  of  Conservation  and 
Management,  National  Marine  Fisheries 
Sefvioe. 
IFK  Doc  96-187M  Filed  7-19-M:  12:26  pml 
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[Dockst  No.  M0619iae-t11S-02:  LO. 
0701980] 


FWiwiM  Of  ttM  NontiMstMn  UnlMd 
StstM;  FrsniMKKk  AU|uiliiiiil  8  Qasr 


AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adfustment  8  to  the  Fishery 


Management  Plan  for  the  Atlantic  Sea 
Scallop  Fishery  (FMP).  This  rule 
expands  the  qualification  criteria  for 
liinited  access  vessels  fishing  under  the 
scallop  days-at-sea  (DAS)  program  to 
use  trawl  nets  to  include  vessels  with  an 
engine  of  no  greeter  than  450 
horsepower  tnat  have  used  a  scallop 
dredge  on  no  more  than  10  trips  frton 
January  1, 1988,  through  December  31, 
1994.  Presently,  only  vessels  that  have 
not  used  a  scallop  dredge  after 
December  31, 1987,  are  qualified  to  use 
trawl  neu  to  fish  for  scallops.  The  intent 
of  this  action  is  to  allow  certain  limited 
access  vessels  that  caimot  practically 
use  a  dredge  to  fish  for  scallops  to  use 
trawl  nets. 

EFFECTIVE  date:  July  19, 1996. 
AOORESSES:  Copies  of  Amendment  4,  iu 
regulatory  impact  review,  the  initial 
n^ulatory  flexibility  analysis,  the  final 
supplemental  environmental  impact 
statement,  and  the  supporting 
documents  for  Framework  Adjustments 
5  and  8  are  available  from  Douglas 
Marshall,  Executive  Director,  New 
England  Fishery  Management  Council, 
SunUug  Office  Park,  5  Broadvray  (U.S. 
Route  1),  Saugus,  MA  01906-1097, 
telephone  617-231-0422. 
FOR  FURTHER  INFORHATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst.  508- 
281-9273. 

SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  4  to  the  FMP  was 
implemented  on  March  1, 1994  (59  FR 

2757,  January  19,  1994).  The 
amendment  established  controls  on  total 
fishing  effort  through  limited  entry  and 
a  schedule  of  reductions  in  allowable 
time  at  sea.  Amendment  4  also  included 
framework  measures  to  implement 
adjustments  to  the  effort  control  and 
other  additional  management  measures 
considered  necessary  to  meet  the  goals 
and  objectives  of  the  FMP.  Although  the 
amendment  was  approved,  NMFS  raised 
concerns  about  the  level  of  protection  of 
small  sea  scallops  in  its  approval  letter 
to  the  New  England  Fishery 
Management  Coimcil  (Coimdl). 

Framework  Adjustment  5  (60  FR 
33757,  June  29, 1995)  prohibited  limited 
access  scallop  vessels  from  using  trawl 
nets  while  fishing  und  jr  the  scallop 
DAS  program  except  for  vessels  that 
have  not  used  a  scallop  dredge  after 
December  31, 1987.  The  intended  effect 
of  the  prohibition  was  to  minimize  the 
number  of  vessels  that  could  fish  for 
scallops  with  trawl  nets  and  to  prevent 
scallop  dredge  vessels  from  switching  to 
trawl  nets,  a  switch  that  would  likely 
result  in  a  significant  increase  in  the 


harvest  of  small  scallops  in 
contravention  of  the  FMP's  objectives. 
During  the  March  21, 1996,  Scallop 
Oversight  Committee  meeting  several 
owners  of  vessels  nol  meeting  the 
qualification  criteria  asked  the  Council 
to  relax  the  criteria.  The  Committee 
reviewed  NMFS'  records  on  scallop 
dredge/trawl  trips  and  vessel 
horsepower  and  recommended  that  the 
Coimcil  consider  a  framework 
adjustment  to  expand  the  criteria. 

Framework  Adjustment  8  expands  the 
number  of  vessels  qualified  to  fish  for 
scallops  with  trawl  nets  by  including 
limited  access  vessels  with  an  engine  no 
peater  than  450  horsepower  that  have 
fished  for  scallops  with  a  scallop  dredge 
on  no  more  than  10  trips  from  January 
1. 1988,  through  December  31,  1994. 
The  new  criteria  of  no  more  than  10 
trips  and  an  engine  horsepower  of  no 
greater  than  450  are  intended  to  qualify 
only  those  vessels  that  may  have  towed 
or  attempted  to  tow  a  scallop  dredge  in 
the  past,  but  could  nol  practicably  do  so 
due  to  their  lack  of  sufficient  engine 
horsepower  and/or  proper  construction. 
The  number  of  such  vessels  is  projected 
to  be  small,  and,  therefore,  allowing 
such  vessels  to  fish  for  scallops  with 
trawl  nets  is  not  anticipated  to  have  any 
significant  impact  on  the  stock. 

All  limited  access  scallop  vessels  not 
issued  a  letter  of  authorization  or  a 
permit  endorsed  to  fish  for  scallops  with 
trawl  nets  under  the  old  criterion  will 
be  notified  by  NMFS  of  its 
determiiuition,  based  on  information 
currently  available  to  NMFS,  as  to 
whether  the  vessel  qualifies  under  the 
new  criteria.  If  a  vessel  owner  agrees 
with  NMFS'  determination  that  the 
vessel  is  qualified  and  signs  a 
declaration,  furnished  by  NMFS,  to  that 
effect,  NMFS  will  issue  the  vessel  a 
letter  of  authorization  to  use  trawl  nets 
for  the  1996-97  fishing  year.  If  a  vessel 
does  not  obtain  a  letter  of  authorization 
for  Uie  1996-97  fishing  year,  it  loses  its 
eligibility  for  subssquent  years.  A 
permit  endorsement  will  be  the 
authorizing  instrument  in  future  years. 

Replacement  vessels  for  vessels 
qualified  under  either  the  old  criterion 
or  the  additional  criteria  must 
themselves  meet  the  limitations  on 
fishing  for  scallops  with  scallop  dredges 
that  the  vessel  it  is  replacing  met. 

Supplemental  rationale  and  analyses 
of  expected  biological  effects,  economic 
impacts,  impacts  on  employment,  and 
safety  concerns  are  contained  within  the 
supporting  documents  for  Framework 
Adjustments  S  and  B  (see  ADDRESSES). 

The  Council  requests  publication  of 
the  management  measures  as  a  final  rule 
after  considering  the  required  factors 
stipulated  in  the  regulations  governing 


the  sea  scallop  fishery  and  providing 
supporting  analysis  for  each  fector 
considered.  The  Director,  Northeast 
Region,  NMFS.  concurs  virith  the 
Council's  recommendation  and  has 
determined  that  Framework  Adjustment 
8  should  be  published  as  a  final  rule. 

NMFS  Is  adjusting  the  scallop 
regulations  following  the  procedure  for 
framework  adjustments  established  by 
Amendment  4  and  codified  in  50  CFR 
part  648.  The  Council  followed  this 
procedure  when  making  adjustments  to 
the  FMP,  by  developing  and  analyzing 
the  actions  over  the  span  of  a  minimum 
of  at  least  two  Council  meetings,  on 
April  17.  1996.  and  June  6, 1996. 

Comments  and  Responses 

The  April  17, 1996,  Council  meeting 
was  the  first  of  two  meetings  that 
provided  an  opportunity  for  public 
comment  on  Framework  Adjustment  8. 
A  draft  document  containing  the 
proposed  management  measures  and 
their  rationale  was  available  to  the 
public  on  June  6, 1996,  and  mailed  to 
260  people,  including  those  serving  as 
scallop  industry  advisors  to  the  Council. 
The  final  public  hearing  was  held  on 
June  6, 1996.  Testimony  provided  by 
industry  members  at  the  public  hearing 
favored  the  framework  adjustment.  Only 
one  written  comment  was  received  by 
the  Council,  which  favored  the 
framework  adjustment. 

Classificatian 

This  final  rule  has  been  determined  to 
be  nol  significant  for  purposes  of  E.O. 
12866. 

This  rule  is  implemented  in 
compliance  with  all  procedural 
requirements  established  by  the 
Administrative  Procedure  Act.  The 
Regional  Director  concurs  with  the 
Council's  request  for  publication  of  the 
management  measures  as  a  final  rule 
after  considering  the  required  factore 
stipulated  under  the  procedure  for 
framework  adjustments  in  the  final  rule 
for  Amendment  4  and  providing 
supporting  analysis  for  each  factor 
considered.  Public  meetings  held  by  the 
Council  to  discuss  the  management 
measures  implemented  by  this  rule 
provided  adequate  opportunity  for 
public  comment  to  be  considered.  Thus, 
the  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  there  is  good 
cause  to  waive  prior  notice  under  5 
U.S.C.  553(b)(B).  Under  5  U.S.C. 
5S3(d)(l),  because  this  rule  relieves  s 
restriction  by  allowing  some  fishermen 
to  resume  their  traditional  fishing 
method  not  available  to  them  since 
August  1, 1995,  it  is  not  subject  to  a  30- 
day  delay  in  effective  date. 


List  of  Subieds  in  50  CFR  Pari  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  18. 1996. 
Guy  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  SO  CFR  part  648  is  amended 
as  follows: 

PART  648-FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 
Aalkarity:  16  U.S.C  1801  el  seq. 

Z.  In  S  648.51,  paragraph  (fl  is  revised 
to  read  as  follows: 

1848.^1    QewandcnwrMtrletioos. 


(f)  Bestrirtfons  on  use  of  trawl  nets— 
(1)  ProhibiUon  on  use  of  trawl  nets.  A 
vessel  issued  a  limited  access  scallop 
permit  fishing  for  scallops  under  the 
scallop  DAS  allocation  program  may  not 
fish  with,  possess  on  board,  or  land 
scallops  while  in  possession  of,  trawl 
nets  unless  such  vessel  has  on  board  a 
valid  letter  of  authorization  or  permit 
endorsed  to  fish  for  scallops  with  trawl 
nets. 

(2)  Eligibility  to  use  trawl  nets,  (i)  A 
vessel  is  eligible  for  a  letter  of 
authorization  or  a  permit  endorsement 
to  fish  for  scallops  with  trawl  nets  if  the 
vessel: 

(A)  Has  not  fished  for  scallops  with  a 
scallop  dredge  after  December  31. 1987, 
and,  as  of  July  19. 1996,  has  a  letter  of 
authorization  or  permit  endorsed  to  fish 
for  scallops  with  trawl  nets; 

(B)  Has  fished  for  scallops  with  a 
scallop  dredge  on  no  more  than  10  trips 
from  January  1. 1988,  through  December 
31, 1994,  has  an  engine  horsepower  no 
greater  than  450,  and  is  eligible  for  or 
has  been  issued  a  1996  limited  access 
scallop  permit  (if  the  vessel  does  not 
obtain  a  letter  of  authorization  or  a 
permit  endorsed  to  fish  for  scallops  with 
trawl  nets  for  the  1996-97  scallop 
fishing  year,  the  vessel  shall  not  be 
eligible  under  this  provision  for 
subsequent  fishing  years);  or 

(C)  Is  a  replacement  vessel  for  a  vessel 
described  in  paragraph  (f)(2)(i)(A)  or  (B) 
of  this  section. 

(ii)  NMFS  will  contact  the  owners  of 
all  vessels  with  limited  access  scallop 
permits  that  have  not  previously  been 
issued  a  letter  of  authorization  or  permit 
endorsed  to  fish  for  scallops  with  trawl 
"nets  as  to  whether,  based  on  information 
available  to  NMFS  on  July  19, 1996, 
their  vessels  are  eligible  under 
paragraph  (f)(Zl(i)(B)  of  this  section  for 
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s  letter  of  authorization  or  permit 
endorsed  to  fish  for  scallops  with  trawl 
nets.  If  a  vessel  owner  agrees  with 
NX4FS'  determination  that  the  vessel  is 
eligible  under  paragraph  (f)(2)(i)(B)  of 
this  section  to  fish  for  scallops  with 
trawl  nets,  the  owner  must,  within  30 
days  of  receipt  of  the  determination, 
si^  and  submit  to  NMFS  a  declaration, 
provided  by  NMFS,  stating  that  the 
vessel  has  fished  for  scallops  with  a 
scallop  dredge  on  no  more  than  10  trips 
from  January  1, 1988,  through  December 
31, 1994.  and  has  an  engine  with  no 
greater  than  450  horsepower.  The  signed 
declaration  shall  serve  as  a  rebuttable 
presiunption  that  the  vessel  qualifies  for 
a  letter  of  authorization  or  permit 
endorsement  to  fish  for  scallops  with 
trawl  nets.  Any  replacement  vessel  must 
meet  the  limitations  on  fishing  for 
scallops  with  scallop  dredges  that  the 
vessel  it  is  replacing  met.  The  letter  of 
authorization  or  permit  endorsement 
must  be  requested  by  the  vessel  owner 
at  the  time  the  vessel  owner  initially 
applies  for  a  permit  for  the  replacement 
vessel. 

IFR  Doc  96-18789  Filed  7-19-96: 12:51  pm| 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  Itie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpoae  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  tt<e  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agrtcultural  Marketing  Service 

7CFR  Part  1240 
[AMS-fV-«6-707.q 

Honey  Research,  Promotion,  and 
Consumer  Information  Order- 
Continuance  Referendum;  Correction 

AGEMCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Correction  to  referendum  order. 


:  This  document  contains  a 
correction  to  the  referendum  order 
which  was  published  Tuesday.  July  2, 
1996  (61  FR  34385).  The  referendum 
order  directed  that  a  referendtun  be 
conducted  among  honey  producere, 
producer-packers,  and  importers  to 
determine  if  they  favor  continuance  of 
the  Honey  Research,  Promotion,  and 
Consumer  Information  Order. 
TOfl  FURTHER  INFORMATION  CONTACT:  - 
Richard  B.  Schultz,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2535-S,  Washington,  DC  29909- 
6456;  telephone  (202)  720-9915. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Honey  Research,  Promotion,  and 
Consumer  Information  Act  (Act) 
provides  that  the  Secretary  of 
Agriculture  (Secretary)  conduct  a 
referendum  every  5  years  among  honey 
pttxlucere,  producer-packers,  and 
importers  to  determine  whether  they 
favor  continuance  of  the  the  Honey 
Research,  Promotion,  and  Consumer 
Information  Order  (Order).  The  last 
continuance  referendum  was  conducted 
in  August  1991,  and,  in  compliance 
with  &e  Act,  a  continuance  referendum 
will  be  held  August  1996. 

In  the  July  2, 1996,  Federal  Register 
at  61  FR  34385,  the  Department  of 
Agriculture  (USDA)  ordered  that  a 
referendum  be  held,  set  forth  the 
authority  for  conducting  a  continuance 
referendum,  annoimced  the  dates  of  the 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvIaUon  AdmlnlstFaUon 

14CFRPart39 

[Docket  No.  9fr-NM-2»-A0] 

RIN  2120-AA64 

Ainworthlness  Directives;  Fokker 
Model  F27  Mark  100, 200, 300, 400, 500, 
600,  and  700  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  IX3T. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

StIMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F27  Mark  100. 
200.  300.  400,  500,  600,  and  700  series 
airplanes.  This  proposal  would  require 
a  one-time  visual  inspection  to  detect 
missing  rivet  heads  or  loose  rivets  of  the 
applicable  stringer-to-rib  connections  in 
the  upper  and  lower  wing  skin,  and 
repair,  if  necessary.  In  lieu  of  the  one- 
time visual  inspection  or  in  addition  to 
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the  voting  period  and  the  representative 
period  for  establishing  voter  eligibiUty, 
the  referendum  agents,  and  the 
procedures  to  be  used  to  conduct  the 
referendum.  However,  the  section  of  the 
Act  which  provides  that  a  continuance 
referendum  must  be  conducted  was 
incorrectly  listed  as  section  13(d)(1) 
rather  than  section  13(b)(1). 

Need  Ibr  Correction 

In  the  final  rule,  the  section  of  the  Act 
which  provides  that  a  continuance 
referendum  be  conducted  was 
incorrectly  listed  as  section  13(d)(li 
rather  than  section  13(b)(1). 

Correction  of  Publication 

Accordingly,  in  the  July  2. 1996, 
publication  FR  Doc.96-16839,  page 
34386,  in  the  first  column,  imder  the 
heading  "Referendum  Order",  in  the 
first  line  of  the  second  paragraph  the 
words  "Section  13(d)(1)"  are  removed 
and  the  words  "Section  13(b)(1)"  are 
added  in  their  place. 

Dated:  July  15. 1996. 
Robert  C  Keeney, 

Director,  Fruit  and  VegntaUe  Division. 
IFR  Doc.  96-18464  Filed  7-23-96;  8:45  am] 
BIUMO  CODE  3410-ia-F 


that  inspection,  the  proposed  AD  also 
would  require  replacement  of  certain 
rivets  with  certain  new  rivets  in  all 
applicable  rib-to-stiinger  connections  of 
the  upper  and  lower  wings.  This 
proposal  is  prompted  by  reports  of 
missing  rivet  heads  at  the  rib-to-stringer 
connec:tions  of  the  upper  and  lower 
wing  skin  at  stringers  5  and  6.  The 
actions  specified  by  the  proposed  AD 
are  Intended  to  prevent  reduced 
structural  Integrity  of  the  wings  that  is 
caused  by  problems  associated  with 
missing  and/or  loose  rivets. 
DATES:  Comments  must  tie  received  by 
September  3, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
28-AD.  1601  Land  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  Inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  Information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 
FOR  FtJRTHER  INFORMATION  CONTACT: 
Ruth  E.  Harder,  Aerospace  Engineer, 
Standardization  Brandi,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Llnd  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  Invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments'as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
t>e  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  win  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
In  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
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the  proposed  rule.  All  comment* 
submitted  will  be  available,  both  beCne 
and  after  the  cloeing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
pnnosal  will  be  filed  in  the  Rules 
DoduL 

Conunentais  wishing  the  FAA  to 
acknowledge  receipt  oT  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addiessed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-28-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailaUlity  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submittiiig  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-Z8-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  980S5-40K. 


The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F27  Mark  100, 
200.  300.  400,  500,  600,  and  700  series 
airplanes.  The  RLD  advises  that  it  has 
received  two  reports  indicating  that  the 
rivet  heads  were  missing  at  the  rib-to- 
stringer  connections  of  the  upper  and 
lower  wing  skin  at  stringers  S  and  6,  at 
wing  stations  11260. 11860, 12660,  and 
13460.  These  incidents  occurred  on  two 
airplane*  that  had  accumulated  11,601 
and  15,684  total  flight  cycles, 
respectively.  Investigation  revealed  that 
the  rivets  on  these  airplanes  have  a 
lower  than  allowable  tensile  strength, 
which  contributes  to  these  rivets 
becoming  loosened  over  time.  Loose  or 
missing  rivets  at  the  subject  attachment 
areas  could  result  in  reduced  structural 
integrity  of  the  wing. 

lalevant  Service  Infimietion 

Fokker  has  issued  Service  Bulletin 
F27/57-74,  dated  November  15, 1994, 
which  describes  procedures  for  a  one- 
time visual  inspection  to  detect  missing 
rivet  heads  or  loose  rivets  of  the 
applicable  stringer-to-rib  connections  in 
the  upper  and  lower  skin,  and  repair,  if 
necessary.  In  lieu  of  one-time  visual 
inspection,  or  in  addition  to  that 
inspection,  the  service  bulletin  also 
contains  procedures  for  replacement  of 
rivets  having  part  number  (P/N) 
MS20600AD4W2  with  new  rivets 
having  P/N  CR3SS3P4  in  all  applicable 
rib-to^stringer  connections  of  the  upper 
and  lower  wings.  The  RLD  ciassiSed 


this  service  btUletin  as  mandatory  and 
issued  Dutch  airworthiness  directive 
BLA  93-094  (A),  dated  July  16, 1993,  in 
order  to  assure  the  contintied 
airworthiness  of  these  airplane*  in  the 
Netherlands. 

FAA'*  Conrhwlnn* 

This  airplane  model  is  manu&ctured 
in  the  Netherlands  and  is  type 
certiflcated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  iniformed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviemd  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  ibr  operation  in  the  United 
SUtes. 

EzpUnalioa  of  Kaquiieiaenls  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  a  one-time  visual  inspection  to 
detect  missing  rivet  heads  or  loose  rivets 
of  the  applicable  stringer-to-rib 
coimections  in  the  upper  and  lower 
akin,  and  repair,  if  necessary.  In  lieu  of 
the  one-time  visual  inspection,  or  in 
addition  to  that  inspection,  the 
proposed  AD  would  require 
replacement  of  certain  rivets  with 
certain  new  rivets  in  all  applicable  rib- 
to-stringer  connections  of  the  upper  and 
lower  wings.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  vrith  the  service  bulletin 
described  previously. 

Cost  Imped 

The  FAA  estimate*  that  6  Fokker 
Model  100,  200,  300, 400,  500, 600,  and 
700  series  airplanes  of  U.S.  registry 
would  be  affiicted  by  this  proposed  AD. 

The  propoeed  inspection  would  take 
appnudiiutely  4  wcnk  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  S60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  proposed 
inspection  action  on  U.S.  operators  is 
esttoated  to  be  $240  per  airplane. 

The  proposed  replacement  urould  take 
approidmately  19  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  S60 
per  work  hour.  The  cost  of  required 
parts  would  be  nominaL  Based  on  these 
figures,  the  cost  impact  of  the 
replacement  proposed  AD  on  U.S. 


operators  is  estimated  tobe  Sl,140  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  baaed  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
thia  AD  were  not  adopted.. 

Regnlalofy  Imped 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  arul  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  ntunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Sidrjects  in  14  CFK  Part  39 

Air  transportation,  Aircraft,  Avistion 
safety,  Safety. 

Tlie  Proposed  Anendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administralor,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0fnHMESS 
OMECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

:  49  U.S.a  10S(g),  40113. 44701. 


IM.13   tAmsndedll 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


r  Docket  S»-NM-28-AD. 
ApplicabUUy:  Model  F27  Mark  100.  200, 
3O0, 400, 500,  eoo,  and  700  Mrias  airplanes, 
nrial  nomben  10853  tlirough  10692 


38410 


Federal  Register  /  Vol.  61,  No.  143  /  Wednesday,  lulv  24.  1996  /  ProDn.<a>rf  RhIh 


Federal  Kegiatar  /  Vol.  61,  No.  143  /  Wednesday.  July  24,  1996  /  Proposed  Rules 


38409 


inclusive;  on  which  Part  1  of  the 
Accomplishment  Instnictions  of  Fokker 
Service  Bulletins  F27/57-68  and  F27/57-70 
hu  not  been  accomplished:  certificated  in 
any  category. 

Mole  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appiicabitity 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AO  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  parsgiaph  [d]  of  this  AD. 
The  request  should  include  an'assessment  of 
the  tfSecX  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD:  and.  If  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loose  or  missing  rivets  at  the 
rlb-to-stringBT  connections  of  the  upper  and 
lower  wing  skin  at  stringers  5  and  6.  which 
could  result  in  reduced  structural  integrity  of 
the  wings,  accomplish  the  foUowiug: 

(a)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  Prior  to  the  accumulation  of  10,000 
lotal  flight  cycles,  or  within  2  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  one-time  visual 
inspection  to  detect  missing  rivet  heads  or 
loose  rivets  of  the  applicable  stringei^to-rib 
connections  Ln  the  upper  and  lower  skin,  in 
accordance  with  Part  2  of  the 
Accomplishment  InstructionB  of  Fokker 
Service  BuUetin  P27/57-74.  dated  November 
IS.IOM. 

(1)  If  DO  missing  rivet  head  and  no  loose 
rivet  is  detected,  no  further  action  it  required 
by  paragraph  (a)  of  this  AD. 

(2)  If  any  missing  rivet  head  or  looea  rivet 
is  detected,  prior  to  furlher  flight,  repair  the 
afiisctad  rib-to-stringer  oHmection,  in 
acoordaoca  with  Part  l  of  the 
Accomplishment  Instiucti(»u  of  the  service 
bulletin. 

(b)  Prior  to  the  accumulation  of  tO,000 
total  flight  cycles,  or  writhin  1  year  after  the 
effisctive  dale  of  this  AD.  whichever  occurs 
later,  replace  rivets  having  part  number  (P/ 
N)  M52060QAD4W2  with  new  rivets  having 
P/N  CIt3S53P4  in  all  applicable  rib-to- 
ttringer  connections  of  the  upper  and  lower 
wings,  in  accordance  with  Part  l  of  the 
Accomplishment  Instructions  of  Fokker 
Sarvica  BuUetin  F27/57-74.  dated  November 
15, 1W4. 

(c)  Airplanes  on  which  the  repUcamflut 
requizad  by  paragraph  (b)  of  this  AD  is 
parfanDad  within  the  compliance  time 
spedflad  in  paragraph  (a]  of  this  AD  are  not 
required  to  accomplish  the  inspection 
required  by  paragraph  (a)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  thai 
provides  an  acceptable  level  of  salaty  may  be 
uaad  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Opmaton 
■hall  submit  their  requests  through  an 
qipropriata  PAA  Principal  Maintenance 
Inapector.  who  may  add  commenti  vtd  than 


send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulatloos  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  July  18, 
1996. 

Stewart  R.  MUler. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  96-18773  Filed  7-23-96:  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4001, 4043. 4065 

RIN  1212-AA8D 

ReportsM*  Evantt;  Annual  Raport 

AQENCY:  Pension  BeneBt  Guaranty 

Corporation. 

ACTION:  Proposed  rtile. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  is  proposing  amendments 
to  its  reportable  events  regulation.  The 
Retirement  Protection  Act  of  1994  made 
significant  changes  to  the  reportable 
events  requirements,  including  adding 
four  new  events.  This  proposed  rule 
addresses  the  RPA  chuiges  and 
provides  extensions  of  time  and  waivers 
for  certain  filings.  The  rule  reflects  the 
consensus  of  a  negotiated  rulemaking 
committee  consisting  of  representatives 
of  employers,  participants,  pension 
practitianers,  and  the  PBGC 
DA7C8:  Comments  must  be  received  on 
or  before  September  23, 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW..  Washington.  DC 
20005-4026.  or  delivered  to  Suite  340  at 
the  above  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.commentsOpbgc.gov.  Comments- 
will  be  available  for  public  inspection  at 
the  PBGC's  Commiu^caticms  and  Public 
AfEsirs  Department,  Suite  240. 
FOR  FURTHER  atFORMATION  CONTACT: 
Harold  |.  Ashner,  Assistant  General 
Counsel,  or  James  L.  Beller.  Attorney. 
Office  of  the  General  Counsel.  PBGC. 
1200  K  Street.  NW..  Washington,  IX: 
20005-4026,  202-326-4024  (202-326- 
4179  for  TTY  and  TDD). 


SUPPLEMBITARY  INFORMATION: 
Backgnraiid 

Section  4043  of  ERISA  requires 
reporting  to  the  PBGC  of  certain  ev^its 
that  may  indicate  a  need  for  the  PBGC 
to  take  action  to  protect  participants  and 
the  termination  insurance  program.  RPA 
expanded  section  4043  by  adding  four 
new  reportable  events  involving:  (1)  a 
company  ceasing  to  be  a  member  of  a 
plan's  controlled  group;  (2)  a  group 
member  liquidating;  (3)  a  group  member 
declaring  an  extraordinary  dividend  or 
redeeming  stock  above  certain 
thresholds;  ot  (4)  a  plan  maintained  by 
the  group  transferring  3  percent  of  its 
benefit  liabilities  outside  the  group. 

RPA  also  extended  the  reporting 
obligation  to  contributing  sponsors  as 
well  as  plan  administrators:  imposed  an 
advance  reporting  requirement  in 
certain  limited  circimistances  for  the 
new  and  certain  other  reportable  events; 
and  provided  thst  reportable  event 
filings  are  confidential. 

In  developing  this  proposed 
regulation,  the  PBGC  for  the  first  time 
used  a  negotiated  rulemaking 
committee.  The  committee,  which  first 
met  in  October  1995,  is  made  up  of 
PBGC  representatives  and  14  private 
parties  representing  the  interests  of  large 
and  small  employers,  participants,  and 
pension  practitioners.  The  committee's 
consensus  recommendations  are  the 
basis  for  this  proposed  rule. 

Filing  Obligation 

When  a  reportable  event  occurs  for  a 
plan,  the  plan  administrator  and 
contributing  sponsor  must  give  the 
PBGC  notice  within  30  days  after  that 
person  knows  or  has  reason  to  know  of 
the  event  (post-event  notice).  In  the  case 
of  privately-held  companies  in 
controlled  groups  maintaining  plans 
with  over  SSO  million  in  total 
underfunding  and  an  overall  funded 
percentage  below  90  percent,  the 
contributing  sponsor  must  give  30  days 
advance  notice  of  the  four  events  added 
by  RPA  and  any  events  added  by  tha 
regulation. 

If  an  event  occurs  for  more  than  one 
plan  in  a  controlled  group,  the  reporting 
requirement  applies  to  the  contributing 
sponsor  and,  for  post-event  notice,  the 
plan  administrator  of  each  plan.  When 
more  than  one  person  is  required  to 
notify  the  PBGC  of  a  reportable  event,  a 
filing  by  one  of  those  persons  is  treated 
as  a  filing  by  all  of  them. 

Inlbniiation  Requirements 

The  regulation  requires  submission  of 
general  information  (e.g.,  identifying 
information  and  a  brief  description  of 
the  event)  for  all  reportable  events  and 
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specific  information  tailored  to  each 
event.  The  PBGC  has  developed 
optional  reportable  event  forms  that 
provide  for  reduced  initial  information 
filings.  The  PBGC  may  request 
additional  information. 

Posl-EvenI  Notice 

Active  participant  reduction: 
Reporting  is  required  when  the  number 
of  active  participants  drops  below  80 
percent  of  the  number  at  the  beginning 
of  the  current  plan  year  or  75  percent  of 
the  nimiber  at  the  beginning  of  the  prior 
year.  The  proposed  regulation  tests  the 
reduction  solely  on  a  plan-by-plan  basis, 
rather  than  (as  imder  the  existing 
regulation)  on  both  a  plan-by-plan  and 
controlled  group  basis. 

Minimum' funding  payments  and 
funding  waivers:  The  proposed 
regulation  waives  reporting  for  a  missed 
minimum  funding  payment  if  ftill 
payment  is  made  by  the  time  the 
reportable  event  notice  would  ordinarily 
be  due — 30  days  after  the  payment's  due 
date.  A  separate  reportable  event  notice 
continues  to  be  unnecessary  if  a  Form 
200  is  filed  with  respect  to  the  same 
failure.  Reporting  is  required  without 
regard  to  the  funding  status  of  the  plan. 
The  existing  lequirement  to  report  when 
a  minimum  funding  waiver  is  granted  is 
replaced  by  a  requirement  to  report 
when  a  waiver  application  is  filed. 

Inability  to  payoenefits  when  due: 
Plans  not  subject  to  the  liquidity 
requirement  of  section  412(m)(5)  of  the 
Internal  Revenue  Code  (100  or  fewer 
participants)  must  report  if  there  is  a 
current  or  projected  inability  to  pay 
benefits.  There  is  a  projected  inability  if 
the  plan's  liquid  assets  are  less  than 
twice  its  disbursements  for  a  qtiarter. 

Distribution  to  a  substantial  owner: 
Reporting  is  required  for  certain 
distributions  to  a  substantial  owner.  The 
threshold  for  reporting  is  raised  from 
SIO.OOO  to  the  annual  limit  on  benefits 
under  Code  section  415(b)  (S120.000  for 
1996)  or.  if  greater,  one  percent  of  plan 
assets. 

Change  in  contributing  sponsor  or 
controlled  group:  Controlled  group 
changes  are  reportable  luder  the 
existing  regulation  only  if  they  involve 
the  contributing  sponsor.  RPA  added  a 
new  reportable  event  for  transactions 
that  result  in  any  person  ceasing  to  be 
a  member  of  the  plan's  controlled  group. 
This  event  includes  a  transaction  in 
which  a  plan  is  transferred  from  one 
controU«l  group  to  another. 

Liquidation:  Liquidations  are 
reportable  under  the  existing  regulation 
only  if  the  contributing  sponsor  is 
liquidating.  RPA  added  liquidation  of  a 
controlled  group  member  as  a  new 
statutory  event. 


Extraordinary  dividend  or  stock 
redemption:  RPA  added  a  new 
reportable  event  related  to  extraoidinary 
dividends  (as  defined  in  section  1059(c) 
of  the  Code)  and  stock.redemptions.  TYm 
negotiated  rulemaking  committee 
concluded  that  the  reportable  event 
rules  and  the  extraordinary  dividend 
rules  in  the  Code  were  so  different  in 
purpose  and  structure  that  the  cross- 
reference  to  the  Code  was  imworkable. 
The  regulation  waives  this  statutory 
event  and  replaces  it  with  a  new  event 
calling  for  notice  when  any  member  of 
the  controlled  group  declares  a  dividend 
that  exceeds  the  company's  income  (in 
the  case  of  cash  distributions)  or  10 
percent  of  the  company's  assets  (in  the 
case  of  non-cash  distributions).  'The 
same  thresholds  are  used  for  stock 
redemptions. 

Transfer  of  benefit  liabilities:  Notice  is 
required  for  a  transfer  of  3  percent  or 
more  of  a  plan's  benefit  liabilities 
outside  the  controlled  group.  No 
reporting  is  required  if  the  transfer 
complies  with  section  414(1)  of  the  Code 
using  PBGC  assumptions  (the  safe 
harbor  under  the  section  414(1) 
regulations),  if  both  the  transferor  and 
transferee  plans  are  fully  funded  after 
the  transfer  using  PBGC  assumptions,  if 
the  transfer  is  a  complete  plan  transfer, 
or  if  the  transfer  is  a  de  minimis  transfer 
under  the  section  414(1)  regulations 
involving  less  than  3  percent  of  assets. 
The  PBGC  will  consider,  on  a  case-by- 
case  or  class  basis,  whether  other 
assumptions  may  be  the  basis  of  a 
waiver. 

Loan  default:  The  regulation  adds  a 
new  event  requiring  reporting  of  certain 
loan  defaults  on  loans  with  outstanding 
balances  of  SIO  million  or  more.  A 
default  is  reportable  only  if  it  results 
fixim  a  debtor's  failure  to  make  a 
required  loan  payment  when  due 
(unless  the  payment  is  made  within  30 
days  after  the  due  date),  the  lender 
accelerates  the  loan,  or  the  debtor 
receives  a  written  notice  of  default  from 
the  lender  on  account  of  specified 
circumstances — a  drop  in  the  debtor's 
cash  reserves  below  an  agreed-upon 
level,  an  unusual  or  catastrophic  event 
experienced  by  the  debtor,  or  a 
persisting  failure  by  the  debtor  to  attain 
agreed-upon  performance  levels.  (The 
PBGC  specifically  invites  comments  on 
when  such  a  bilure  is  "persisting.") 
Reporting  is  waived  if,  among  other 
things,  the  default  is  cured  within  a 
specified  time  period.  The  regulation 
also  provides  for  several  extensions, 
including  ones  keyed  to  time  periods  for 
correcting  the  default. 

Bankruptcy  or  similar  settlement:  The 
current  requirement  to  report 
bankruptcies  is  expanded  to  cover  the 


bankruptcy  of  any  controlled  group 
member.  If  the  bankrupt  member  is  not 
a  contributing  sponsor,  the  deadline  for 
reporting  is  extended  until  30  days  after 
the  person  required  to  notify  the  PBGC 
has  actual  knowledge  of  the  bankruptcy. 

Advance  Notice 

Seven  reportable  events — controlled 
group  change,  liquidation,  extraordinary 
dividend  and  stock  redemption,  transfer 
of  benefit  liabilities,  application  for 
minimum  funding  waiver,  loan  default, 
and  bankruptcy  or  similar  settlement — 
are  subject  to  advance  reporting 
requirements. 

WaiTers  and  Extensions 

The  existing  regulation  waives  all 
reporting  for  the  following  events:  tax- 
disqualification.  Title  I  noncompliance, 
amendment  decreasing  benefits  payable, 
termination  or  partial  termination,  and 
plan  merger.  The  proposed  regulation 
preserves  these  waivers,  as  well  as  the 
waiver  for  multiemployer  plans. 

For  the  other  events,  the  regulation 
provides  certain  waivers  and 
extensions.  For  many  events,  post-event 
reporting  is  waived  if  the  plan  for  which 
the  reportable  event  occurred  meets  one 
of  the  following  funding  tests:  (1)  The 
plan  is  not  required  to  pay  a  variable 
rate  premium;  (2)  the  plan  has  less  than 
SI  million  in  unfunded  vested  benefits: 
(3)  the  plan  has  no  unfunded  vested 
benefits  using  the  fair  market  value  of 
assets,  the  30-year  Treasury  rate,  and 
specified  mortality  tables:  or  (4)  the  plan 
is  at  least  80  percent  fiuided. 

Plan  funding  is  determined  as  of  the 
same  date  used  in  determining  the 
plan's  variable  rate  premium  for  the 
year  in  which  the  reportable  event 
occurs,  generally  the  last  day  of  the 
prior  plan  year.  Because  the  information 
necessary  to  determine  whether  a 
funding  test  is  met  for  the  current  year 
may  not  be  available  by  the  time  the 
notice  would  be  due.  the  regtdation 
provides  an  extension  for  plans  that  met 
a  funding  test  for  the  prior  year  until  30 
days  after  the  plan's  variable  rate 
premiiun  filing  is  due  for  the  cuirent 
year. 

Reporting  is  also  waived  if  the 
companies  involved  are  only  a  de 
minimis  portion  (either  5  or  10  percent, 
depending  on  the  event)  of  the  plan's 
controlled  group.  The  regulation 
provides  a  number  of  waivers  and 
extensions,  including  ones  relating  to 
foreign  entities  and  several  extensions 
that  are  keyed  to  other  filing  or 
reporting  requirements  (e.g..  Form 
5500). 

For  advance  notice,  the  waivera  and 
extensions  relating  to  plan  funding  and 
foreign  entities  do  not  apply.  De 
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minimis  waivers  apply  for  some  events. 
but  only  at  the  5  percent  level.  Small 
plan  (500  or  fewer  participants)  waivers 
apply  for  controlled  group  change  and 
tnnsiar  of  benefit  Uabilities.  For  certain 
events  (application  for  minimum 
funding  waiver,  loan  de&ult,  and 
bankruptcy),  the  deadline  for  reporting 
is  extended  to  10  days  alter  the 
npoitabls  event  occurs. 

The  reguladon  provides  that  the 
PBGC  may  waive  any  reportable  event 
requirement  on  a  case-by-csae  or  class 
basis. 

EflbctiveDate 

Any  new  reportable  events 
requirements  in  the  final  rule  will  be 
efiiactive  prospectively.  The  PBGC  will 
treat  any  new  waivers  or  extensions  as 
if  they  had  been  in  eSact  as  of  the 
effoctive  date  of  the  RPA  amendments  to 
section  4043  of  EKJSA.  Accordingly,  the 
PBGC  does  not  intend  to  assess 
penalties  or  to  pursue  any  other 
equitable  or  legal  remedies  with  respect 
to  any  failure  to  meet  a  reportable  event 
requirement  to  the  extent  reporting  is 
waived  or  extended  under  the  final  rule. 

Paperwork  Kedndian  Act 

The  collection  of  information 
requirements  in  this  proposed  rule  and 
the  related  forms  and  instructions  have 
been  submitted  to  the  Office  of 
Maiugement  and  Budget  for  review 
under  section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995.  The  collection  of 
infcHination  requirements  contained  in 
the  PBGC's  existing  regulation  on 
reportable  events  were  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1212-0013.  The 
collection  of  information  requirements 
contained  in  PBGC's  existing  regulation 
on  notice  of  bilure  to  make  required 
contributions  were  approved  imder 
control  number  1212-0041. 

The  PBGC  needs  the  information  so 
that  it  can  take  action  to  protect 
participants  and  the  termination 
insurance  program  in  appropriate  cases. 
The  PBGC  estimates  that  it  will  take  an 
average  of  8.7  hours  to  comply  with  the 
collection  of  Information  requirements 
under  subparts  B  and  C  of  the  proposed 
regulation  end.  based  on  its  experience, 
that  about  355  persons  will  be  required 
to  comply  each  year.  Accordingly,  the 
estimated  burden  of  the  collection  of 
information  under  subparts  B  and  C  is 
3075  hours.  The  respective  nimibeis  for 
subpart  D  (Form  200)  are  3.35  hours  to 
comply  and  50  responses  for  a  total 
estimated  burden  of  167.5  hours 

Comments  on  the  paperwork 
provisions  of  the  proposed  rule  and  on 
the  forms  and  instructions  shoidd  be 
mailed  to  the  Office  of  Information  and 


Regulatory  Affairs.  Office  of 
Management  and  Budget.  Attention: 
Desk  Officer  for  the  Pension  Benefit 
Guaranty  Corporation.  Washington,  DC 
20S03.  Comments  may  address  (among 
other  things) — 

•  Whether  the  proposed  collection  of 
information  is  needed  for  the  proper 
performance  of  the  PBGC's  functions 
and  will  have  practical  utility: 

•  "Hie  accuracy  of  the  PBGCs 
estimate  of  the  burden  of  the  proposed 
collection  of  infonnstion,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

•  Enhancement  of  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and 

•  Minimizing  the  burden  of  the    * 
collection  of  information  on 
respondents  through  the  use  of 
automated  collection  techniques  (or 
other  forms  of  information  technology) 
or  in  other  ways. 

In  particular,  the  PBGC  invites 
suggestions  regarding  procedures  for 
submitting  some  or  all  of  the  required 
information  electronically. 

Compiiance  With  Rulemaking 
Guidelines 

The  PBGC  is  submitting  this  action  as 
a  "significant  regulatory  action"  under 
Executive  Order  12866  because  the  rule 
is  the  product  of  the  PBGC's  first  use  of 
the  negotiated  rulemaking  process.  The 
rule  reflects  the  consensus  of  a 
negotiated  rulemaking  committee 
consisting  of  representatives  of 
employers,  participants,  pension 
practitioners,  and  the  PBGC  The  action 
is  not  economically  significant. 

The  PBGC  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  For  most 
reportable  events,  waivera  liased  on  plan 
size  or  funding  level  will  exempt 
reporting  for  small  plans.  Even  where 
reporting  is  required,  there  is  no 
significant  economic  impact  because  the 
filing  burden  averages  only  8.7  houn. 
Accordingly,  sections  603  and  604  of 
the  Regulatory  Flexibility  Act  do  not 
apply. 

ListofSnbtacIs 

29  CFfl  Part  4001 

Pension  insurance.  Pensions. 
Reporting  and  Recordkeeping 
requirements. 

29  CFR  Part  4043 

Pension  insurance.  Pensions, 
Reporting  and  Recordkeeping 
requirements. 


29  CFR  Part  406S 

Pension  insurance.  Pensions. 
Reporting  and  Recordkeeping 
requirements. 

For  the  reasons  set  forth  above,  the 
PBGC  proposes  to  amend  parts  4001, 
4043,  and  4065  of  29  CFR  diapter  LX  as 
follows. 

PART  4001— [AMENOEO] 

1.  The  authority  dution  for  Fait  4001 
continues  to  read  as  follows: 

Aatharttr:  Zfl  U.S.C  tim.  1302  (bX3). 

la.  Section  4001.2  is  amended  by 
adding  the  following  definittans  after 
the  definition  of  diAribution  date: 


EIN  means  the  nine  digit  employer 
Identification  number  assigned  by  the 
Internal  Revenue  Service  to  the 
contributing  sponsor  of  the  plan. 

EIN/PN  means,  as  last  filed  with  the 
PBGC  the  nine-digit  employer 
identification  number  assigned  by  the 
Internal  Revenue  Seivioa  to  the 
contributing  sponsor  of  the  plan  and  the 
three-digit  plan  number  assigned  by  the 
contributir^  sponsor  to  the  plan. 
•        •        •        •        • 

2.  Section  4001.2  is  further  amended 
by  adding  the  following  to  the  end  of 
the  definition  of  cantrolled  group: 

Controlled  group  •  •  •  any  reference 
to  a  plan's  controlled  group  means  all 
contributing  sponsors  of  the  plan  and  all 
members  of  each  contributing  sponsor's 
controlled  group. 

3.  Part  4043  is  revised  to  reed  as 
follows: 

PART  4043— REPORTABLE  EVERTS 
AND  CERTAIN  OTHER  NOTIFICATION 
REQUIREMENTS 


Sk. 

4043.1  Purpose  and  scope. 

4043.2  Definitions. 

4043.3  Requirement  of  notica. 

4043.4  Waivers  and  extensions. 

4043.5  Where  to  file. 

4043.6  Date  of  Sling. 

4043.7  ComputiUonofliiae. 

4043.8  Confidantiality. 

Subpart  B-Poet«wsnt  NoOoe  el 
Reportable  Eventa 

4043.20  Post-event  filing  obligation. 

4043.21  Tax  disqualification  and  Title  I 
noocomplisDcs. 

4043.22  Amendment  deosssing  benefits 
psysble. 

4043.23  Active  participant  reduction. 

4043.24  Termination  or  partial  terminatioa 

4043. 25  Failure  to  make  required  minimum 
funding  psyments. 

4043.26  bisbility  to  pay  bsnaBti  when  dua. 
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4043.27  DutributioD  to  ■  subctantial  owner. 

4043.28  Plan  mergBr,  coQBoUdation,  cr 
tmufar. 

4043.29  Change  in  contributing  spcauor  or 
coolroUad  group. 

4043.30  Uquidaticn. 

4043.31  ExtnordisaiT  dindand  or  flock 
radamptioo. 

4043.32  Tranalar  of  faanafit  UabilidaL 

4043.33  Application  for  minin«nii  funding 
walvar. 

4043.34  Loan  debulL 

4043.35  Bankruptcy  or  similar  lettlemanL 

SuBpert  C   Atfvmcv  Nolfoe  of  Ra^ofttble 


4043.61  Advanca  repotting  filing 
obligation. 

4043.62  Cheoge  in  contributing  spootor  or 
controlled  group. 

4043.63  Liquidation. 

4043.64  Extraordinary  dividend  or  itock 
f«deinption. 

4043.65  TranaCar  of  bent^l  liabilitiea. 

4043.66  Application  for  miniTnnm  funding 
waiver. 

4043.67  LoandebulL 

4043.66    Bankruptcy  or  similar  sattlamenL 

Subpwt  D-Motic«  of  FaHun  IS  IW» 

Raqulnad  Conlrlbullofis 

4043.81     PBGC  Form  200,  notice  of  failure  to 

make  required  contributlODs; 

supplemenlaty  information. 
AuUmity:  29  U.S.C  1062(0. 1302(bX3). 
1343. 

Subpart  A— OaiMral  ProvMons 

f  4043.1    PurpoM  and  scop*. 

This  part  prescribes  the  requiisments 
for  notifying  the  PBGC  of  a  i«poitable 
event  under  lection  4043  of  ^SA  or  of 
a  failure  to  make  certain  lequlied 
contributions  under  section  302(f)(4)  of 
ERISA  or  section  412(n)(4)  of  the  Code. 
Subpart  A  contains  definitions  and 
general  rules.  Subpart  B  containa  rules 
for  post-event  notice  of  a  reportable 
event.  Subpart  C  contains  rules  for 
advance  notice  of  a  reportable  event. 
Subpart  D  contains  rules  for  notifying 
the  PBGC  of  failure  to  make  certain 
required  contributions. 

f  4043.2    DennWons. 

The  following  terms  are  defined  in 
$4001.2  of  this  chapter:  Code, 
contributing  sponsor,  controlled  group, 
ERISA,  fair  market  value,  inevocable 
commitment,  multiemployer  plan, 
notice  of  intent  to  terminate.  PBGC, 
person,  plan,  plan  administrator, 
proposed  termination  date,  single- 
employer  plan,  and  substantial  owner. 
For  purporses  of  this  part: 
,     De  minimis  10-percent  segment 
means,  in  connection  with  a  plan's 
controlled  group,  one  or  more  entities 
that  in  the  aggregate  have  for  a  fiscal 
year — 

(1)  Revenue  not  exceeding  10  percent 
of  the  cantrolled  group's  revenue; 


(2)  Aimual  operating  income  not 
excseding  the  greatest  of— 

(i)  10  percent  of  the  controlled  group's 
annual  operating  income; 

(ii)  5  peicenl  of  the  controlled  group's 
first  S200  million  in  net  tangible  assets 
at  the  and  of  the  fiscal  yeai(s);  or 

(iii)  $5  million:  and 

(3)  Net  tangible  assets  at  the  and  of 
the  fiscal  yeaHs)  not  exceeding  the 
greater  of — 

(i)  10  percent  of  the  controlled  group's 
net  tangible  assets  at  the  end  of  the 
fiscal  year(s);  or 

(ii)  $5  million. 

De  minimis  5-percent  segmentlias  the 
same  meaning  as  a  de  minimis  10- 
percent  segment,  except  that  "S 
per^nt"  is  substituted  for  "10  percent" 
eac^time  it  appears. 

Event  year  means  the  plan  year  in 
which  the  reportable  event  occurs. 

Fair  market  value  of  the  plan 's  assets 
means  the  fair  market  value  of  the  plan's 
assets  as  of  the  testing  date  for  the 
applicable  plan  year  including 
contributions  attributable  to  the 
previous  plan  year  for  funding  purposes 
under  section  302(c)(10)  of  ERISA  or 
section  412(c)(10)  of  the  Code  if  made 
by  the  earlier  of  the  due  date  or  filing 
date  of  the  variable  rate  premium  for  the 
applicable  plan  year,  but  not  to  the 
extent  contributions  are  used  to  satisfy 
the  quarterly  contribution  requirements 
under  section  302(e)  of  ERISA  or  section 
412(m)  of  the  Code  for  the  applicable 
plan  year. 

Foreign  entity  means  a  member  of  a 
controlled  group  that — 

(1)  Is  not  a  contributing  sponsor  of  a 
plan; 

(2)  Is  not  oiganized  under  the  laws  of 
(or,  if  an  individual,  is  not  a  domiciliary 
of)  any  state  (as  defined  in  section  3(10) 
of  ERISA);  and 

(3)  For  the  fiscal  year  that  includes 
the  date  the  reportable  event  occurs, 
meets  one  of  the  following  tests — 

(i)  Is  not  required  to  file  any  United 
States  federal  income  tax  form; 

(ii)  Has  no  income  reportable  on  any 
United  States  federal  income  tax  form 
other  than  passive  income  not 
exceeding  $1,000;  or 

(iii)  Does  not  own  substantial  assets  in 
the  United  States  (disregarding  stock  of 
a  member  of  the  plan's  controlled 
group)  and  is  not  required  to  file  any 
quarterly  United  States  tax  returns  for 
employee  withholding. 
.    Foreign-linked  entity  means  a  person 
that— 

(1)  Is  neither  a  foreign  entity  nor  a 
contributing  sponsor  of  a  plan:  and 

(2)  Is  a  memoer  of  the  plan's 
controlled  group  only  because  of 
ownership  interests  in  or  by  foreign 
entities. 


Foreign  parent  means  a  foreign  entity 
that  is  a  direct  or  indirect  parent  of  a 
person  that  is  a  contributing  sponsor. 

Fonn  5500  due  date  means  the 
deadline  (including  extensions)  for 
filing  the  annual  report  under  section 
103  of  ERISA. 

Notice  date  means  the  deadline 
(Including  extensions)  for  filing  notice 
of  the  reportable  event  with  the  PBGC. 

Participant  means  a  participant  as 
defined  in  $4006.2. 

Public  company  means  a  person 
subject  to  the  reporting  requirements  of 
section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  or  a  subsidiary  (as 
defined  for  ptuposes  of  the  Securities 
Exchange  Act  of  1934)  of  a  person 
subject  to  siK:h  reporting  reqtdrements. 

Testing  date  means,  vrith  respect  to  a 
plan  year — 

(1)  The  last  day  of  the  prior  plan  year, 
except  as  provided  in  paragraphs  (2)  or 
(3)  of  this  definition; 

(2)  In  the  case  of  a  new  or  newly- 
covered  plan  (as  defined  in  $  4006.2  of 
this  chapter),  the  first  day  of  the  plan 
year  or,  if  later,  the  date  on  which  the 
plan  becomes  effective  for  benefit 
accruals  for  future  service;  or 

(3)  In  the  case  of  a  plan  described  in 

$  4006.5(e)(2)  of  this  chapter  (relating  lo 
certain  mergers  or  spinoffs),  the  first  day 
of  the  plan  year. 

Ultimate  parent  means  the  parent  at 
the  highest  level  in  the  chain  of 
corporations  and/or  other  organizations 
constituting  the  parent-subsidiary 
controlled  group. 

Unfunded  vested  benefits  means 
unfimded  vested  benefits  determined  in 
accordance  with  $  4006.4  of  this 
chapter,  without  regard  to  the 
exemptions  and  special  rules  in  $  4006.5 
(a)-(c)  of  this  chapter.  For  purposes  of 
subpart  B  only,  imfunded  vested 
benefits  may  be  determined  by 
subtracting  the  fair  market  value  of  the 
plan's  assets  from  the  plan's  vested 
benefits  amount. 

Variable  rate  premium  means  the 
portion  of  the  premium  determined 
under  section  4006(a)(3)(E)  of  ERISA 
and  §  4006.3(b)  of  this  chapter. 

Vested  benefits  amount  means  the 
vested  benefits  amount  determined 
under  $  4006.4(bHl)  of  this  chapter. 

14043.3    RaqubaaMntafnoace. 

(a)  Obligation  to  file.  Each  person  that 
is  required  to  file  a  notice  under  this 
part,  or  a  duly  authorized 
representative,  shall  submit  the 
information  required  by  this  part  by  the 
time  specified  in  $  4043.20  (for  post- 
event  notice),  $  4043.61  (for  advance 
notice),  or  $  4043.S1  (for  Form  200 
filings).  Any  information  previously 
filed  %vith  the  PBGC  may  be 
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incorporated  by  reference.  If  a 
reportable  event  occurs  for  more  than 
one  plan,  the  filAg  obligation  with 
respect  to  each  plan  is  independent  of 
the  filing  obligation  with  respect  to  any 
other  plan. 

(b)  Contents  of  reportable  event 
notice.  A  peison  required  to  file  a 
reportable  event  notice  shall  provide,  by 
the  notice  date,  the  following  general 
information,  along  with  any  other 
information  required  for  each  reportable 
event  under  subpart  B  or  C  of  this  part: 

(1)  The  name  of  the  plan; 

(2)  The  name,  address,  and  telephone 
number  of  the  contributing  sponsorfs) 
and  the  name  of  an  individual  that 
thouild  be  contacted; 

(3)  The  name,  address,  and  telephone 
number  of  the  plan  administrator  and 
the  name  of  an  individual  that  should 
be  contacted: 

(4)  The  EIN  of  the  contributing 
sponsor  and  the  EIN/FN  of  the  plan; 

(5)  A  brief  statement  of  the  pertinent 
facts  relating  to  the  reportable  event; 

(6)  A  copy  of  the  plan  document  in 
eSact,  i.e.,  the  last  restatement  of  the 
plan  and  all  amendments  thereto; 

(7)  A  copy  of  the  most  recent  actuarial 
statement  and  opinion  (if  any)  relating 
to  the  plan;  and 

(8)  A  statement  of  any  material  change 
in  the  assets  or  liabilities  of  the  plan 
occurring  alter  the  date  of  the  most 
recent  actuarial  statement  and  opinion. 

(c)  Optional  reportable  event  forms. 
The  PBGC  ahall  issue  optional 
reportable  events  forms,  which  may 
provide  for  reduced  initial  information 
submissions. 

(d)  Requettsfor  additional 
information.  The  PBGC  may,  in  any 
case,  reqiure  the  submission  of 
additional  infbnnaUon.  Any  such 
information  shall  be  submitted  for 
subpart  B  of  this  part  within  30  days, 
and  for  subpart  C  or  D  of  this  part 
within  7  days,  after  the  date  of  a  written 
request  by  the  PBGC,  or  within  a 
diSatent  time  period  specified  therein. 
The  PBGC  may  in  its  discretion  shorten 
the  time  period  where  it  determines  that 
the  interests  of  the  PBGC  or  participants 
may  be  prejudiced  by  a  delay  in  receipt 
of  the  infdtinaUon. 

(e)  Optional  consolidated  filing.  If 
more  than  one  person  is  required  to 
notify  the  PBGC  under  this  part,  a  filing 
bytme  of  those  persons  will  be  deemed 
to  be  a  filing  by  the  other  person(s].  If 
notices  are  required  for  two  or  mote 
events,  the  notices  may  be  combined  in 
one  filing. 

(f)  Effect  of  failure  to  file.  If  a  notice 
(or  any  other  information  required 
under  this  part)  is  not  provided  within 
the  specified  time  limit,  the  PBGC  may 
assess  against  each  person  required  lo 


provide  the  notice  a  separate  penalty 
under  section  4071  of  ERISA  of  up  to 
$1,000  a  day  for  each  day  that  the 
failure  continues.  The  PBGC  may 
pursue  any  other  equitable  or  legal 
remedies  available  to  it  under  the  law. 

(4043.4    MMvanandesMMlam. 

(a)  Specific  events.  For  specific 
reportable  events,  waivers  bom 
reporting  and  information  requirements 
and  extensions  of  time  are  provided  in 
subparts  B  and  C  of  this  part.  If  an 
occurrence  constitutes  two  or  more 
reportable  events,  reporting 
requirements  for  each  event  are 
determined  independently.  For 
example,  any  event  reportable  under 
more  than  one  section  will  be  exempt 
from  reporting  only  if  it  satisfies  the 
requirements  for  a  waiver  under  each 
section. 

(b)  Multiemployer  plans.  The 
requirements  of  section  4043  of  ERISA 
are  waived  with  respect  to 
miiltiemployer  plans. 

(c)  Terminating  plans.  No  notice  is 
required  from  the  plan  administrator  or 
contributing  sponsor  of  a  plan  if  the 
notice  date  is  on  or  after  the  date  on 
which — 

(1)  All  of  the  plan's  assets  (other  than 
any  excess  assets)  ate  distributed 
pursuant  to  a  termination;  or 

(2)  A  trustee  is  appointed  for  the  plan 
under  aection  4042(c)  of  ERISA. 

(d)  Other  waivers  and  extensions.  The 
PBGC  nuy  extend  any  deadline  or 
waive  any  other  requirement  under  this 
part  where  it  finds  convincing  evidence 
that  the  waiver  or  extension  is 
appropriate  under  the  arcumstances. 
Any  waiver  or  extension  may  be  subject 
to  conditions.  A  request  for  a  waiver  or 
extension  must  be  filed  in  writing  with 
the  PBGC  and  must  state  the  facts  and 
circumstances  on  which  the  request  is 
baaed. 

14043.5  WharalDll*. 

Requests  and  information  shall  be 
filed  as  follows — 

(a)  Post-event  notice  tmder  subpart  B 
of  this  part:  Reports  Processing, 
Insurance  Operations  Department, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street  NW..  Washington,  DC 
20005-4026;  and 

(b)  Advance  notice  imder  subpart  C  of 
this  part  and  Form  200  filings  imder 
subpart  D  of  this  part:  Corporate 
Finance  and  Negotiations  Department, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street  NW..  Washington.  DC 
20005-4026. 

J4043.a    DetaotflUng. 

(a)  Post-event  notice.  Information  filed 
under  subpart  B  of  this  part  is 
considered  filed — 


(1)  On  the  dale  of  the  United  States 
poatinaric  stamped  on  the  cover  in 
which  the  information  is  mailed,  if— 

(i)  The  postmark  was  made  by  the 
United  States  Postal  Service;  and 

(ii)  The  dociuneht  was  mailed  postage 
prepaid,  properly  addressed  to  the 
PBGC;  or 

(2)  On  the  date  it  is  received  by  the 
PBGC,  if  the  conditions  sUted  in 
paragraph  (a)(1)  of  this  section  ate  not 
met. 

(b)  Advance  notice  and  Form  200 
filings.  Information  filed  imder  subpart 
C  or  D  of  this  part  is  considered  filed  on 
the  date  it  is  received  by  PBGC.  A 
reportable  event  notice  under  subpart  C 
of  this  pan  will  be  deemed  filed  on  the 
date  a  facsimile  transmission  is  sent  to 
the  PBGC  provided— 

(1)  The  facsimile  transmission  , 
contains  the  information  required  by 

$  4043.3(b)  (l)-{6);  and 

(2)  The  remaining  initial  information 
is  received  by  the  PBGC  on  the  next 
regular  business  day. 

(c)  Receipt  date.  Information  received 
on  a  weekend  or  Federal  holiday  or  after 
5:00  p.m.  on  a  weekday  is  considered 
Bled  on  the  itext  tegular  business  day. 

14043.7    ComputaOon  of  Hma. 

In  computing  any  period  of  time,  the 
day  of  the  event  fit>m  which  the  period 
of  time  begins  to  run  shall  not  be 
included.  The  last  day  so  computed 
shall  be  included,  unless  it  is  a  weekend 
or  Federal  holiday,  in  which  case  the 
period  runs  until  the  end  of  the  neict 
regular  business  day. 

I4043J    ConfMsnlMny. 

In  accordance  with  section  4043(f)  of 
ERISA  and  $  4901.21(a)(3)  of  this 
chapter,  any  information  or 
documentary  material  that  is  not 
publicly  available  and  is  submitted  to 
the  PBGC  pursuant  to  this  part  shall  not 
be  made  public,  except  as  may  be 
relevant  to  any  administrative  or 
Judicial  action  or  proceeding  or  for 
disclosures  to  either  body  of  Congress  or 
to  any  duly  authorized  committee  or 
subcommittee  of  the  Congress. 

Subpart  B-Post-Event  NoOee  of 
Reponabte  Events 

{4043.20    Po«»«vaiit  fliing  oWlgatkin. 

The  plan  administrator  and  each 
contributing  sponsor  of  a  plan  for  which 
a  reportable  event  under  this  subpart 
has  occurred  is  required  to  notify  the 
PBGC  within  30  days  after  that  person 
knows  or  has  reason  to  know  that  the 
reportable  event  has  occurred,  unless  a 
waiver  or  extension  apphes. 
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(4043^    TndtoqiMIMeiMClnirflTmtt 


(a)  Reportable  event.  A  reportable 
event  occurs  when  thb  Secretaiy  of  the 
Treasury  issues  notice  that  a  plan  has 
ceased  to  be  a  plan  described  in  section 
4021(a)(2)  of  ERISA,  or  when  the 
Secretary  of  Labor  determines  that  a 
plan  is  not  in  compliance  with  title  I  of 
ERISA. 

(b)  Waivers.  Notice  is  waived  for  this 
event 

14043.22   Aimndimnt  decraaiing  bWMflts 


(a)  Reportable  event.  A  reportable 
event  occurs  when  an  amendment  to  a 
plan  is  adopted  under  which  the 
retirement  benefit  payable  from 
employer  contributions  with  respect  to 
any  participant  may  be  decreased. 

(b)  Waivers.  Notice  is  waived  for  this 
'  event. 

{4043^3    AcHv*  partdpant radueUon. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  the  number  of  active 
participants  under  a  plan  is  reduced  to 
less  than  80  percent  of  the  number  of 
active  participants  at  the  beginning  of 
the  plan  year,  or  to  less  than  75  percent 
of  the  number  of  active  participants  at 
the  beginning  of  the  previous  plan  year. 

(b)  Initial  information  required.  In 
addition  to  the  information  in 

S  4043.3(b),  the  notice  shall  include— 

(1)  A  statement  explaining  the  cause 
of  the  reduction  (e.g.,  facility  shutdown 
or  sale);  and 

(2)  The  number  of  active  participants 
at  the  date  the  reportable  event  occurs, 
at  the  beginning  of  the  plan  year,  and  at 
the  beginning  of  the  prior  plan  year. 

(c)  VVaivers. 

(1)  Small  plan.  Notice  is  waived  if  the 
plan  has  fewer  than  100  participants  at 
the  beginning  of  either  the  current  or  the 
previous  plan  year. 

(2)  Plan  funding.  Notice  is  waived  if — 
(i)  No  variable  rate  premium.  No 

variable  rate  premium  is  required  to  be 
paid  for  the  plan  for  the  event  year; 

(ii)  SI  million  unfunded  vested 
benefits.  As  of  the  testing  date  for  the 
event  year,  the  plan  has  less  than  SI 
million  in  unfunded  vested  benefits;  or 

(iii)  No  unfunded  vested  benefits.  As 
of  the  testing  date  for  the  event  year,  the 
plan  would  have  no  unfunded  vested 
benefits  if  unfunded  vested  benefits 
were  determined  in  accordance  with  the 
assumptions  and  methodology  in 
$  4010.4(b)(2)  of  this  chapter. 

(3)  Aft)  facility  closing  event/80- 
percent  funded.  Notice  is  waived  if — 

(i)  The  active  parUdpant  reduction 
would  not  be  reportable  if  only  those 
active  participant  reductions  resulting 
from  cessation  of  operations  at  one  or 


more  facilities  were  taken  into  account; 
and  '' 

(ii)  As  of  the  testing  date  for  the  event 
year,  the  bir  market  value  of  the  plan's 
assets  is  at  least  80  percent  of  the  plan's 
vested  benefits  amount. 

(d)  Extensions.  The  notice  date  is 
extended  to  the  latest  of — 

(1)  Form  1  extension.  30  days  after  the 
plan's  variable  rate  premium  filing  due 
date  for  the  event  year  if  a  waiver  imder 
any  of  paragraphs  (c)(2)(i)  through 
(c)(2)(iii)  or  (c|(3)  of  this  section  would 
apply  if  "the  plan  year  preceding  the 
event  year"  were  substituted  for  "the 
event  year"; 

(2)  Form  5500  extension.  30  days  after 
the  plan's  Form  SSOO  due  date  that  next 
follows  the  date  the  reportable  event 
occurs,  provided  the  event  would  not  be 
reportable  counting  only  those 
participant  reductions  resulting  from 
cessation  of  operations  at  a  single 
facility;  and 

(3)  Form  1-ES  extension.  The  due 
date  for  the  Form  1-ES  for  the  plan  year 
follovdng  the  event  year  if — 

(i)  The  plan  is  required  to  file  a  Form 
1— ES  for  the  plan  year  following  the 
eventyear; 

(ii)  i'he  event  would  not  be  reportable 
cotmting  only  those  participant 
reductions  resulting  from  cessation  of 
operations  at  a  single  facility;  and 

(iii)  The  participant  reduction 
represents  no  more  than  20  percent  of 
the  total  active  participants  (at  the 
beginning  of  the  plan  yearfs]  in  which 
the  reduction  occurs)  in  all  plans 
maintained  by  any  member  of  the  plan's 
controlled  group. 

(e)  Determination  of  the  number  of 
active  participants. — (1)  Determination 
date.  The  number  of  active  participants 
at  the  beginning  of  a  plan  year  may  be 
determined  at  the  end  of  the  previous 
plan  year. 

(2)  Active  participant  "Active 
participant"  means  a  participant  who — 

(i)  Is  receiving  compensation  for  work 
performed; 

(ii)  Is  on  paid  or  unpaid  leave  granted 
for  a  reason  other  than  a  layoff; 

(iii)  Is  laid  off  from  work  for  a  period 
of  time  that  has  lasted  less  than  30  days; 
or 

(iv)  Is  absent  from  work  due  to  a 
recurring  reduction  in  employment  that 
occurs  at  least  annually. 

$4043.24    TanntnationorpanM 
twmlnatlon. 

(a)  Reportable  eveiH.  A  reportable 
event  occurs  when  the  Secretary  of  the 
Treasury  determines  that  there  has  been 
a  termination  or  partial  termination  of  a 
plan  within  the  meaning  of  section 
411(d)(3)  of  the  Code. 

(b)  Waivers.  Notice  is  waived  for  this 
event. 


{40432S    Fdlura  tD  mate  raqulrsd 
inMwiHiin  funwnQ  payment. 

(a)  Reportable  event.  H  reportable 
event  occurs  when  a  lequiiad 
installment  or  a  payment  required  under 
section  302  of  ERISA  or  section  412  of 
the  Code  (including  a  payment  required 
as  a  condition  of  a  funding  waiver)  is 
not  made  by  the  due  date  for  the 
payment.  In  the  case  of  a  payment 
needed  to  avoid  a  deficiency  in  the 
plan's  funding  standard  accoimt,  the 
due  date  is  the  latest  date  such  payment 
may  be  made  under  section 
302(c)(10)(A}  of  ERISA  or  section 
412(c)(10)(A)  of  the  Code. 

(b)  Initial  information  required.  In 
addition  to  the  information  in 

S  4043.3(b),  the  notice  shall  include — 

(1)  The  due  date  and  amount  of  the 
required  minimiun  fimding  payment 
that  was  not  made  and  of  the  next 
payment  due; 

(2)  The  name  of  each  member  of  the 
plan's  controlled  group  and  its 
ownership  relationship  to  other 
members  of  that  controlled  group;  and 

(3)  For  each  other  plan  maintained  by 
any  member  of  the  plan's  controlled 
group,  identification  of  the  plan  and  its 
contributing  sponsor(s)  by  name  and 
EIN/PN  or  EIN,  ns  appropriate. 

(c)  Wojver.  Notice  is  waived  if  the 
required  minimum  funding  payment  is 
made  by  the  30th  day  after  its  due  date. 

(d)  Form  200  filed.  If,  with  respect  to 
the  same  failure,  a  Form  200  has  been 
completed  and  submitted  in  accordance 
with  §  4043.81,  the  Form  20O  filing  shall 
be  deemed  to  satisfy  the  requirements  of 
this  section. 

S4043.2S    InoblHtytopaybanafttawtwn 
due. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  a  plan  is  currently 
unable  or  projected  to  be  tmable  to  pay 
benefits. 

(1)  Current  inability.  A  plan  is 
currently  unable  to  pay  benefits  if  it 
fails  10  provide  any  participant. or 
beneficiary  the  full  benefits  to  which  the 
peraon  is  entitled  under  the  terms  of  the 
plan,  at  the  time  the  benefit  is  due  and 
in  the  form  in  which  it  is  due.  A  plan 
shall  not  be  treated  as  being  currently 
imable  to  pay  benefits  if  its  failure  to 
pay  is  caused  solely  by  the  need  to 
verily  the  person's  eligibility  for 
benefits;  the  inabiUty  to  locate  the      " 
person;  or  any  other  administrative 
delay  if  the  delay  is  for  less  than  the 
shorter  of  two  months  or  two  full  benefit 
payment  periods. 

(2)  Injected  inability.  A  plan  is 
projected  to  be  unable  to  pay  benefits 
when,  as  of  the  last  day  of  any  quarter 
of  a  plan  year,  the  plan's  "liquid  assets" 
are  less  than  two  times  the  amount  of 
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the  "disbursements  from  the  plan"  for 
such  quarter.  Liquid  assets  and 
disbursements  from  the  plan  have  the 
same  maaning  as  under  section 
302(eNS)(E)  of  ERISA  and  section 
412(mX5)(E)  of  the  Code! 

(b)  Initial  information  requind.  Id 
addition  to  the  information  in 

$  4043.3(b).  the  notice  shall  include— 

(1)  The  date  of  any  current  inability 
and  the  amount  of  benefit  payments  not 
made; 

(2)  He  next  date  on  which  the  plan 
is  expected  to  be  unable  to  pay  benefits, 
the  amount  of  the  projected  shoit&ll, 
and  the  numbei  of  plan  participants  and 
benefldariea  expected  to  be  oSscted  by 
the  Inability  to  pay  benefits: 

(3)  For  a  iin>)ected  inability  described 
in  poiagnph  (aM2).  the  amount  of  the 
plui's  Uquid  assets  at  the  end  of  the 

nter,  and  the  amount  of  its 
uisements  lor  the  quarter;  and 

(4)  The  name,  address,  and  phone 
number  of  the  trustee  of  the  plan  (and 
of  any  custodian). 

(c)  Waiven.  Notice  is  waived  imJees 
the  reportable  event  occuis  duiiog  a 
plan  year  for  wrhic^  the  plan  is 
deaotibed  in  section  302(dXS)(A)  of 
ERISA  or  section  412a)(e)(A)  of  the 
Code. 

140*3,27    OtaMbiMonloa 


(a)  Reportable  event.  A  reportable 
event  occurs  for  a  plan  when— 

(1)  Then  is  a  distribution  to  a 
substantial  owner  of  a  contributing 
sponsor  of  the  plan: 

(2)  The  total  of  all  distributions  made 
to  the  substantial  owner  within  the  one- 
year  period  ending  with  the  date  of  such 
distribution  exceeds  $10,000; 

(3)  The  distribution  is  not  made  by 
reason  of  the  substantial  owner's  death; 
and 

(4)  Immediately  after  the  distribution, 
the  plan  has  nonforfeitable  benefits  (as 
provided  in  $  4022,5)  that  sie  not 
hinded. 

(b)  Initiay  in/onnoUon  requited.  In 
addition  to  the  infoimaUon  in 

S  4043.3(b),  the  notice  shall  include— 

(1)  The  name,  address  and  telephone 
number  of  the  substantial  owner 
receiving  the  distribution(s);  and 

(2)  Tlie  amount,  form,  and  date  of 
each  distribution. 

(c)  Waiven. — (1)  Distribution  up  to 
lection  415  limit.  Notice  is  waived  if  the 
total  of  all  distributions  made  to  the 
substantial  owner  within  the  one-year 
period  ending  with  the  date  of  the 
distribution  does  not  exceed  the 
limitation  (as  of  the  date  the  reportable 
event  occurs)  under  section  41S(b)(l)(A) 
of  the  Code  (as  adjusted  in  accordance 
with  section  41S(d))  when  expressed  as 


an  annual  benefit  in  the  form  of  a 
straight  life  annuity  to  a  participant 
beginning  at  Social  Security  retirement 
age  ($120,600  for  calendar  year  1996). 

(2)  Plan  funding.  Notice  is  waived  if— 
(i)  No  variable  rate  premium.  No 

variable  rate  premium  is  requited  to  be 
paid  for  the  plan  for  the  event  yean 

(ii)  No  unfunded  vested  benefits.  As 
of  the  testing  date  for  the  event  year,  the 
plan  would  have  no  unfunded  veeteid 
benefits  if  unfunded  vested  benefits 
were  detennined  in  accordance  with  the 
assumptions  and  methodology  in 
S  4010.4(b)(2)  of  this  chapter,  or 

(iii)  80-percent  funded.  As  of  the 
testing  date  for  the  event  year,  the  feir 
market  vahie  of  the  plan's  sssets  is  at 
leoat  80  percent  of  the  plan's  vestMl 
benefits  amount 

(3)  Distribution  up  to  one  percent  of 
aseeta.  Notice  is  waived  if  the  sum  of 
the  values  of  all  distributions  that  are 
made  to  the  substantial  owner  within 
the  one-year  period  ending  with  the 
date  of  the  distribution  is  one  perc«it  or 
less  of  the  end-of-yeor  current  value  of 
the  plan's  assets  (ss  required  to  be 
repotted  on  the  plan's  Form  5S00)  for 
either  of  the  two  plan  years  immediately 
preceding  the  event  year. 

(d)  Form  1  extension.  The  notice  date 
is  extended  imtil  30  days  after  the-plan's 
variable  rate  premium  filing  due  date  for 
the  event  year,  provided  that  a  waiver 
under  any  of  paragraphs  (c)(2)(i) 
through  (c)(2)(iii)  of  this  section  would 
apply  if  "the  plan  year  preceding  the 
event  year"  were  substituted  for  "the 
eventyear." 

(e)  Determination  rules. — (1) 
Valuation  of  distribution.  The  value  of 
a  distribution  under  this  section  is  the 
sum  of — 

(i)  The  cash  amounts  actually 
received  by  the  substantial  owner; 

(ii)  The  purchase  price  of  any 
irrevocable  cammitment;  and 

(iii)  The  feir  msricet  value  of  any  other 
assets  distributed,  determined  as  of  the 
date  of  distribution  to  the  substantial 
owner. 

(2)  Date  of  substantial  owner 
distribution.  The  date  of  distribution  to 
a  substantial  owner  of  a  cash 
distribution  is  the  date  it  is  received  by 
the  substantial  o%vner.  The  date  of 
distribution  to  a  substantial  owner  of  an 
irrevocable  commitment  is  the  date  on 
which  the  obligation  to  provide  benefits 
passes  from  the  plan  to  the  insurer.  The 
date  of  any  other  distribution  to  a 
substantial  owner  is  the  date  when  the 
plan  relinquishes  control  over  the  assets 
transferred  direcUy  or  inditecUy  to  the 
substantial  owner. 

(3)  Determination  date.  The 
determination  of  whether  a  participant 
is  (or  has  been  in  the  preceding  60 


months)  a  substantial  owner  is  mode  on 
the  date  when  there  has  been  a 
distribution  th&i  would  be  reportsfale 
under  this  section  if  made  to  a 
substantial  owner. 


t4043Jt    Plan 


(a)  Reportable  event.  A  reportable 
event  occurs  when  a  plan  mei^ges, 
consolidates,  or  transfers  its  assets  or 
UabiliUes  under  section  208  of  ERISA  or 
section  414(1)  of  the  Code. 

(b)  Waivers.  Notice  is  vnived  for  this 
event  However,  notice  may  be  required 
under  §  4043.29  (for  a  controUed  group 
change)  or  $  4043.32  (for  a  transfer  of 
benefit  liabilities). 


(4043^   Chsageln 


(s)  Reportable  event  A  npoitable 
event  occurs  for  a  plan  when,  as  a  result 
of  a  Iranssction,  one  or  mote  persons 
will  cease  to  be  nusnbers  of  the  plan's 
controlled  group.  Tliis  does  not  include 
a  transactiOD  that  will  result  solely  in  a 
reorosnizatton  involving  a  men  change 
in  iifentity,  form,  or  place  of 
organization,  hovrever  eOected. 

(b)  Initial  information  required.  In 
addition  to  the  information  in 

$  4043.3(b),  the  notice  shall  include— 

(1 )  The  name  of  each  member  of  the 
plan's  old  and  new  controlled  groups 
and  the  member's  ownership 
relationship  to  other  members  of  those 
groups; 

(2)  For  each  other  plan  maintained  by 
any  member  of  the  plan's  old  or  new 
controlled  group,  identification  of  the 
plan  and  its  contributing  spon8or(s)  by 
name  and  EIN/PN  or  EIN,  as 
appropriate;  and 

(3)  A  copy  of  the  most  recent  audited 
(or  if  not  available,  unaudited)  financial 
statements,  and  the  most  recent  interim 
financial  statements,  of  the  plan's 
contributing  sponsor  (both  old  and  new, 
in  the  case  of  a  change  in  the 
contributing  sponsor)  and  any  penoos 
that  will  cease  to  be  in  the  plan's 
controlled  group. 

(c)  Waivers.— il)  De  minimis  10- 
percent  segment.  Notice  is  waived  if  the 
person  or  persons  that  will  cease  to  be 
members  of  the  plan's  controlled  group 
represent  a  de  minimi«  lO-percenI 
segment  of  the  plan's  old  controlled 
group  for  the  most  recent  fiscal  yeat(s) 
ending  on  or  before  the  date  the 
reportable  event  occurs. 

(2)  Foreign  entity.  Notice  is  waived  if 
each  person  that  will  cease  to  be  s 
member  of  the  plan's  controlled  group 
is  a  foreign  entity  other  than  a  foreign 
parent. 

(3)  Plan  funding.  Notice  is  waived  if— 
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(i)  Ato  variable  rate  pnmium.  No 
vuUble  rate  premium  is  required  to  be 
paid  for  the  plan  for  the  event  yean 

(ii)  SI  million  unfunded  vested 
benefits.  As  of  the  testing  date  for  the 
event  year,  the  plan  has  less  than  SI 
million  in  unfunded  vested  beneGta;  or 

(iii)  No  unfunded  vested  benefits.  As 
of  the  testing  date  for  the  event  year,  the 
plan  would  have  no  unfunded  vested 
benefits  if  unfunded  vested  benefits 
were  determined  in  accordance  with  the 
assumptions  and  methodolo^  in 
§4010.4(b)(Z)  of  this  chapter. 

(4)  Pubiic  company/BO-peicent 
funded.  Notice  is  waived  if — 

(i)  The  plan's  contributing  sponsor 
before  the  effective  date  of  &e 
tiaiuaction  is  a  pubhc  company:  and 

(ii)  As  of  the  testing  date  lor  the  event 
year,  the  fair  market  value  of  the  plan's 
assets  is  at  least  80  percent  of  the  plan's 
vested  benefits  amount. 

(d)  Extensions.  The  notice  date  is 
extended  to  the  latest  of — 

(1)  Fonn  1  extension.  30  days  after  the 
plan's  variable  rate  premium  filing  due 
date  for  the  event  year  if  a  waiver  under 
any  of  paragraphs  (c)(3Ki)  through 
(c)(3)(iii)  or  (c)(4)  of  this  section  would 
apply  if  "the  plan  year  preceding  the 
event  year"  were  substituted  for  "the 
event  year"; 

(2)  Foreign  parent  and  foreign-iinked 
entities.  With  respect  to  a  transaction  in 
which  only  foreign  parents  or  foreign- 
linked  entities  will  cease  to  be  mexnbers 
of  the  plan's  controlled  group,  30  days 
after  the  plan's  first  Form  5500  due  date 
after  the  person  required  to  notify  the 
PBGC  has  actual  knowledge  of  the 
transaction  and  of  the  controlled  group 
relationship:  and 

(3)  Press  releases;  Forms  lOQ.  If  the 
plan's  contributing  sponsor  before  the 
eSective  date  of  the  transaction  is  a 
public  company,  30  days  after  the 
earherof — 

(i)  The  first  Form  lOQ  filing  deadline 
that  occurs  after  the  transaction:  or 

(ii)  The  date  (if  any)  when  a  press 
release  with  respect  to  the  transaction  is 
issued. 

(e)  Transaction.  For  purposes  of  this 
section,  the  term  "transaction"  includes, 
but  is  not  limited  to,  a  legally  binding 
agreement,  whether  or  not  written,  to 
transfer,  a  transfer,  and  a  change  in 
ownership  that  occurs  as  a  matter  of  law 
or  through  the  exercise  or  lapse  of  pi^ 
existing  rights. 

(0  Examples.  The  following  examples 
assume  that  no  waivers  apply. 

(1)  Controlled  group  breakup.  Plan 
A's  controlled  group  consists  of 
Company  A  (its  contributing  sponsor). 
Company  B  (which  maintains  Plan  B), 
and  Company  C.  As  a  result  of  a 
transaction,  the  controlled  group  will 


break  into  two  separate  controlled 
groups — one  segment  consisting  of 
Company  A  and  the  other  segment 
consisting  of  Companies  B  and  C.  Both 
Company  A  (Plan  A's  contributing 
sponsor]  and  the  plan  administrator  of 
plan  A  are  required  to  report  that 
Companies  B  and  C  will  leave  plan  A's 
controlled  group.  Company  B  (Plan  B's 
contributing  sponsor)  and  the  plan 
administrator  of  Plan  B  are  required  to 
report  that  Company  A  will  leave  Plan 
B's  controlled  group.  Company  C  is  not 
required  to  report  because  it  is  not  a 
contributing  sponsor  or  a  plan 
administrator. 

(2)  Change  in  contributing  sponsor. 
Plan  Q  is  maintained  by  Company  Q.  In 
coimection  with  a  sale  of  Company  Q's 
assets  and  the  transfer  of  employees. 
Plan  Q  will  be  transferred  to  Company 
R,  which  is  not  a  member  of  Company 
Q's  controlled  group.  There  is  no  change 
in  the  structure  of  Company  Q's 
controlled  group.  The  plan 
administrator  and  contributing  sponsor 
of  Plan  Q  are  required  to  report  that 
Company  Q  (and  any  other  member  of 
Company  Q's  controlled  group)  will 
cease  to  be  a  member  of  Plan  Q's 
controlled  group. 

(3)  Merger/consolidation  within  a 
controlled  group.  Company  X  and 
Company  Y  are  subsidiaries  of  Company 
Z,  which  maintains  Plan  Z.  Company  Y 
merges  into  Company  X  (only  Company 
X  survives).  Company  Z  and  the  plan 
administrator  of  Plan  Z  must  report  that 
Company  Y  has  ceased  to  be  a  member 
of  Plan  Z's  controlled  group. 

I4O43J0    UquhMkm. 

(a)  Reportable  event.  A  reportable 
event  occius  for  a  plan  when  a  member 
of  the  plan's  controlled  group — 

(1)  Is  involved  in  any  transaction  to 
implement  its  complete  liquidation 
(including  liquidation  into  another 
controlled  group  member): 

(2)  Institutes  or  has  instituted  against 
it  a  proceeding  to  be  dissolved  or  is 
dissolved,  whichever  occurs  first;  or 

(3)  Liquidates  in  a  case  under  the 
Banknjptcy  Code,  or  under  any  similar 
law. 

(b)  Initial  information  required.  In 
addition  to  the  information  in 

§  4043.3(b),  the  notice  shall  include — 

(1)  The  name  of  each  member  of  the 
plan's  controlled  group  before  and  after 
the  liquidation  and  its  ownership 
relationship  to  other  members  of  that 
controlled  group:  and 

(2)  For  each  other  plan  maintained  by 
any  member  of  the  plan's  controlled 
group,  identification  of  the  plan  and  its 
contributing  sponsot(s)  by  name  and 
EIN/PN  or  EIN,  as  appropriate. 


(c)  Wmvers. —  (1)  De  minimis  10- 
pacent  segment.  Notice  is  waived  if— 

(i)  The  person  or  persons  that 
liquidate  represent  a  de  minimis  10- 
percent  segment  of  the  plan's  controlled 
group  for  tile  most  recent  fiscal  year{s) 
ending  on  or  before  the  date  the 
reportable  event  occure:  and 

(ii)  Each  plan  that  was  maintained  by 
the  liquidating  member  is  maintained 
by  another  member  of  the  plan's 
controlled  group  after  the  liquidation. 

(2)  Foreign  entity.  Notice  is  waived  if 
each  person  that  Uqtiidates  is  a  foreign 
entity  other  than  a  foreign  parent. 

(3)  Plan  funding.  Notice  is  waived  if 
any  plan  that  was  maintained  by  the 
liquidating  member  is  maintained  by 
another  member  of  the  plan's  controlled 
group  after  the  liquidation  and — 

(i)  No  variable  rate  premium.  No 
variable  rate  premium  is  required  to  be 
paid  for  the  plan  for  the  event  year; 

(ii)  $J  million  unfunded  vested 
benefits.  As  of  the  testing  date  for  the 
event  year,  the  plan  has  less  than  $1 
million  in  unfunded  vested  benefits;  or 

(iii)  Ato  unfunded  vested  benefits.  As 
of  the  testing  date  for  the  event  year,  the 
plan  would  have  no  unfunded  vested 
benefits  if  unfunded  vested  benefits 
were  determined  in  accordance  with  the 
assumptions  and  methodology  in 
§  4010.4(b)(2)  of  tiiis  chapter. 

(4)  Public  company/80-percent 
funded.  Notice  is  waived  if — 

(i)  The  plan's  contributing  sponsor  is 
a  public  company:  and 

(ii)  As  of  the  testing  date  for  the  event 
year,  the  fair  market  value  of  the  plan's 
assets  is  at  least  80  percent  of  the  plan's 
vested  benefits  amount. 

(d)  Extensions.  The  notice  date  is 
extended  to  the  latest  of — 

(1)  Form  1  extension.  30  days  after  the 
plan's  variable  rate  premium  filing  due 
date  for  the  event  year  if  a  waiver  under 
any  of  paragraphs  (c)(3)(i)  through 
(c)(3)(iil)  or  (c)(4)  of  this  section  would 
apply  if  "the  plan  year  preceding  the 
event  year"  were  substituted  for  "the 
event  year"; 

(2)  Foreign  parent  and  foreign-linked 
entity.  30  days  after  the  plan's  firet  Form 
5500  due  date  after  the  person  required 
to  notify  the  PBGC  has  actual 
knowledge  of  the  transaction  and  of  the 
controlled  group  relationship,  if  the 
person  liquidating  is  a  foreign  parent  or 
foreign-linked  entity:  and 

(3)  Press  releases;  Forms  lOQ.  If  the 
plan's  contributing  sponsor  is  a  public 
company,  30  days  after  the  earlier  of — 

(i)  The  firat  Form  10  filing  deadline 
that  occurs  after  the  transaction:  or 

(ii)  The  date  (if  any)  whan  a  press 
release  with  respect  to  the  transaction  is 
issued. 
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14043.^1    Exmordlraty  dividend  or  stock 
leuefiipllon. 

(a)  Reportable  event.  A  reportable 
event  occurs  for  a  plan  when  any 
member  of  the  plan's  controlled  group 
declares  a  dividend  or  redeems  its  own 
stock,  if  the  resulting  disU-ibution  is 
reportable  under  this  paragraph. 

(1)  Cash  distributions.  A  cash 
distribution  is  reportable  if — 

(i)  The  distribution,  when  combined 
with  any  other  cash  distributions  to 
shareholders  previously  made  during 
the  fiscal  year,  exceeds  the  adjusted  net 
income  (as  defined  in  paragraph  (e)(1)  of 
this  section)  of  the  person  maldng  the 
distribution  for  the  preceding  fiscal 
year:  and 

(ii)  The  distribution,  when  combined 
with  any  other  cash  distributions  to 
shareholdera  previously  made  during 
the  fiscal  year  or  during  the  three  prior 
fiscal  years,  exceeds  the  adjusted  net 
income  (as  defined  in  paragraph  (e)(1)  of 
this  section)  of  the  person  making  the 
distribution  for  the  four  preceding  fiscal 
yeare. 

(2)  Non-cash  distributions.  A  non- 
cash distribution  is  reportable  if  its  net 
value  (as  defined  in  paragraph  (e)(4)  of 
this  section),  when  combined  with  the 
net  value  of  any  other  non-cash 
distributions  to  shareholdera  previously 
made  during  the  fiscal  year,  exceeds  10 
percent  of  the  total  net  assets  (as  defined 
in  paragraph  (e)(6)  of  this  section)  of  the 
person  making  the  distribution. 

(3)  Combined  distributions.  If  both 
cash  and  non-cash  distributions  to 
shareholders  ere  made  during  a  fiscal 
year,  a  distribution  is  reportable  when 
the  sum  of  the  cash  distribution 
percentage  and  the  non-cash 
distribution  percentages  for  the  fiscal 
year  exceeds  100  percent. 

(b)  Information  required.  In  addition 
to  the  information  in  $  4043.5(b),  the 
notice  shall  include— 

(1)  Identification  of  the  person  making 
the  distribution  (by  name  and  EIN):  and 

(2)  The  date  and  amount  of  any  cash 
distribution  during  the  fiscal  year, 

(3)  A  description  of  any  non-cash 
distribution  during  the  fiscal  year,  the 
foir  market  value  of  each  asset 
distributed,  and  the  date  or  dates  of 
distribution;  and 

(4)  A  statement  as  to  whether  the 
recipient  was  a  member  of  the  plan's 
controlled  group. 

(c)  IVoivBrs — M  Extraordinary 
dividends  and  stock  redemptions.  The 
reportable  event  described  in  section 
4043(c)(ll)  of  ERISA  related  to 
extraordinary  dividends  and  stock 
redemptions  is  waived  except  to  the 
extent  reporting  is  required  under  this 
section. 


(2)  De  minimis  5-percent  segment. 
Notice  is  waived  if  the  person  making 
the  distribution  is  a  de  minimis  5- 
percent  segment  of  the  plan's  controlled 
group  for  the  most  recent  fiscal  year(s) 
ending  on  or  before  the  date  the 
reportable  event  occura. 

(3)  Foreign  entity.  Notice  is  waived  if 
the  person  making  the  distribution  is  a 
foreign  entity  other  than  a  foreign 
parent. 

(4)  Foreign  parent  Notice  is  waived  if 
the  pereon  making  the  distribution  is  a 
foreign  parent,  and  the  distribution  is 
made  solely  to  other  members  of  the 
plan's  controlled  group. 

(5)  Plan  funding.  Notice  is  waived  if — 
(i)  iVo  variable  rate  premium.  No 

variable  rate  premium  is  required  to  be 
paid  for  the  plan  for  the  event  year; 

(ii)  SI  million  unfunded  vested 
benefits.  As  of  the  testing  date  for  the 
event  year,  the  plan  has  less  than  II 
million  in  unfunded  vested  benefits; 

(iii)  No  unfunded  vested  benefits.  As 
of  the  testing  date  for  the  event  year,  the 
plan  would  have  no  unfunded  vested 
benefits  if  unfunded  vested  benefits 
were  determined  in  accordance  with  the 
assumptions  and  methodology  in 
$  4010.4(b)(2)  of  this  chapter;  or 

(iv)  80-percent  funded.  As  of  the 
testing  date  for  the  event  year,  the  fair 
market  value  of  the  plan's  assets  is  at 
least  80  percent  of  the  plan's  vested 
benefits  amount. 

(d)  Bxtensjons.  The  notice  date  is 
extended  to  the  latest  of — 

(1)  Form  I  extension.  30  days  after  the 
plan's  variable  rate  premium  filing  due 
date  for  the  event  year  if  a  waiver  under 
any  of  paragraphs  (c)(5)(i)  through 
(c)(5)(iv)  of  this  section  would  apply  if 
"the  plui  yearj>receding  the  event  year" 
were  substituted  for  "the  event  year"; 

(2)  Foreign  parent  and  foreign-linked 
entity.  30  d^ys  after  the  plan's  first  Form 
5500  due  date  after  the  person  required 
to  notify  the  PBGC  has  actual 
knowledge  of  the  distribution  and  the 
controlled  group  relationship,  if  the 
person  making  the  distribution  is  a 
foreign  parent  or  foreign-linked  entity: 
and 

(3)  Press  releases;  Forms  lOQ.  If  the 
plan's  contributing  sponsor  is  a  public 
company,  30  days  after  the  earlier  of — 

(i)  The  first  Form  ICQ  filing  deadline 
that  occurs  after  the  distribution;  or 

(ii)  The  date  (if  any)  when  a  press 
release  with  respect  to  the  distribution 
is  issued. 

(e)  Definitions, 

(1)  Adjusted  net  income  means  the  net 
income  before  after-tax  gain  or  loss  on 
any  sale  of  assets,  as  determined  in 
accordance  with  generally  accepted 
accounting  principles  and  practices. 

(2)  Cosh  distribution  percentage 
means,  for  a  fiscal  year,  the  lesser  of — 


(i)  The  percentage  that  all  cash 
distributions  to  one  or  more 
shareholders  made  during  that  fiscal 
year  bears  to  the  adjusted  net  income  (as 
defined  in  paragraph  (e)(1)  of  this 
section)  of  the  person  making  the 
distributions  for  the  preceding  fiscal 
year,  or 

(ii)  The  percentage  that  all  cash 
distributions  to  one  or  more 
shareholders  made  during  that  fiscal 
year  and  the  three  preceding  fiscal  years 
beara  to  the  adjusted  net  income  (as 
defined  in  paragraph  (e)(1)  of  this 
section)  of  the  person  making  the 
distributions  for  the  four  preceding 
fiscal  years. 

(3)  Dividend  means  a  distribution  to 
one  or  more  shareholdera.  A  payment  by 
a  person  to  a  member  of  its  controlled 
group  is  treated  as  a  distribution  to  its 
shareholder(s). 

(4)  Net  value  of  non-cash  distribution 
means  the  foir  market  value  of  assets 
transferred  by  the  person  making  the 
distribution,  reduced  by  the  fair  market 
value  of  any  liabilities  assumed  or 
consideration  given  by  the  recipient  in 
connection  with  the  distribution.  A 
distribution  of  stock  that  one  controlled 
group  member  holds  in  another 
controlled  group  member  is  disregarded. 
Net  value  determinations  should  be 
based  on  readily  available  hir  market 
value(8)  or  independent  appraisal(s) 
performed  within  one  year  before  the 
distribution  is  made.  To  the  extent  that 
fair  market  values  are  not  readily 
available  and  no  such  appraisals  exist, 
the  fair  market  value  of  an  asset 
transferred  in  connection  with  a 
distribution  or  a  liability  assumed  by  a 
recipient  of  a  distribution  shall  be 
deemed  to  be  equal  to  200  percent  of  the 
book  value  of  the  asset  or  liability  on  the 
books  of  the  person  making  the 
distribution.  Stock  redeemed  is  deemed 
to  have  no  value. 

(5)  Non-cash  distribution  percentage 
means  the  percentage  that  the  net  value 
of  the  non-cash  distribution  bean  to 
one-tenth  of  the  value  of  the  total  net 
assets  (as  defined  in  paragraph  (e)(6)  of 
this  section)  of  the  person  msking  the 
distribution. 

(6)  Total  net  assets  meaiu,  with 
respect  to  the  person  declaring  a  non- 
cash distribution — 

(i)  If  all  classes  of  the  person's 
securities  are  publicly  traded,  the  total 
market  value  (immediately  before  the 
distribution  is  made)  of  the  publicly- 
traded  sectiriUes  of  the  person  making 
the  distribution: 

(ii)  If  no  classes  of  the  person's 
securities  are  publicly  traded,  the  excess 
(immediately  before  the  distribution  is 
made)  of  the  book  value  of  the  person's 
asaeto  over  the  book  value  of  the 
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person's  liabilities,  adjusted  to  reflect 
the  net  value  of  the  non-cash 
distribution;  or 

(iii)  If  some  but  not  all  classes  of  the 
person's  securities  are  publicly  traded, 
the  greater  of  the  amounts  in  paragraphs 
(e)(6)(i)  or  (ii)  of  this  section. 

$4043.32    Tnnstor  of  banam  NaMIIDM. 

(a)  Reportable  event — (1)  In  genera].  A 
reportable  event  occurs  for  a  plan 
when — 

(i)  The  plan  or  any  other  plan 
maintained  by  a  person  in  tLe  plan's 
controlled  group  makes  a  transfer  of 
beneBt  liabilities  to  a  person,  or  to  a 
plan  or  plans  maintained  by  a  person  or 
persons,  that  are  not  members  of  the 
transferor  plan's  controlled  group;  and 

(ii)  The  amount  of  benefit  liabilities 
transferred,  in  conjunction  with  other 
benefit  liabilities  transferred  during  the 
12-month  period  ending  on  the  date  of 
the  transfer,  is  3  percent  or  more  of  the 
plan's  total  benefit  liabilities.  Both  the 
benefit  liabilities  transferred  and  the 
plan's  total  benefit  liabilities  shall  be 
valued  as  of  any  one  date  in  the  plan 
year  in  which  the  transfer  occurs,  using 
actuarial  assumptions  that  comply  with 
section  414(1)  of  the  Code. 

(2)  Date  of  transfer.  The  date  of 
transfer  shall  be  determined  on  the  basis 
of  the  bets  and  circumstances  of  the 
particular  situation.  For  transfers  subject 
to  the  requirements  of  section  414(1)  of 
the  Code,  a  date  determined  in 
accordance  with  26  CFR  1.414(1)- 
l(b)(ll)  will  be  considered  the  date  of 
traiufer. 

(b)  Initio}  information  required.  In 
addition  to  the  information  required  in 
$  4043.3(b].  the  notice  shall  include— 

(1)  Identification  of  the  transferee(s) 
and  each  contributing  sponsor  of  each 
transferee  plan  by  name  and  EIN/PN  or 
EIN,  as  appropriate; 

(2)  An  explanation  of  the  actuarial 
assumptions  used  in  determining  the 
value  of  benefit  liabilities  (and,  if 
appropriate,  the  value  of  plan  assets)  for 
each  transfer,  and 

(3)  An  estimate  of  the  amounts  of 
assets  and  liabilities  being  transferred, 
and  the  number  of  participants  whose 
benefits  are  transferred. 

(c)  Waivers.  (1)  Complete  plan 
transfer.  Notice  is  waived  if  the  transfer 
is  a  transfer  of  all  of  the  transferor  plan's 
benefit  liabilities  and  assets  to  one  other 
plan. 

(2)  Transfer  of  less  than  3  percent  of 
assets.  Notice  is  waived  if  the  value  of 
the  assets  being  transferred — 

(i)  Equals  the  present  value  of  the 
accrued  benefits  (whether  or  not  vested) 
being  transferred,  using  actuarial 
assumptions  that  comply  with  section 
414(1)  ofthe  Code:  and  ' 


(ii)  In  conjunction  with  other  assets 
transferred  during  the  same  plan  year,  is 
less  than  3  percent  of  the  assets  of  the 
transferor  plan  as  of  at  least  one  day  in 
that  year. 

(3)  Section  41411)  safe  harbor.  NoUce 
is  waived  if  the  transfer  complies  with 
section  414(1)  ofthe  Code  using  the 
actuarial  assumptions  prescribed  for 
valuing  benefits  in  trusteed  plans  under 
§4044.51-57  of  this  chapter. 

(4)  Fully  funded  plans.  Notice  is 
waived  if  the  transfer  complies  with 
section  414(1)  ofthe  Code  using 
reasonable  actuarial  assumptions  and, 
after  the  transfer,  the  transferor  and 
transferee  plans  are  fidly  funded  (using 
the  actuarial  assumptions  prescribed  for 
valuing  benefits  in  trusteed  plans  under 
§4044.51-57)  of  this  chapter. 

(d)  Who  must  file.  Only  the  plan 
administrator  and  contributing  sponsor 
of  the  plan  that  made  the  transfer 
described  in  paragraph  (a)(1)  of  this 
section  are  required  to  file  a  notice  of  a 
reportable  event  under  this  section. 
Notice  by  any  other  contributing 
sponsor  or  plan  administrator  is  waived. 

{4043.33    Appllcatton  lor  mliHinufn 
funding  wahwr. 

(a)  Reportable  event.  A  reportable 
event  for  a  plan  occurs  when  an 
application  for  a  minimum  funding 
waiver  for  the  plan  is  submitted  under 
section  303  of  ERISA  or  section  412(d) 
of  the  Code. 

(b)  Initial  information  required.  In 
addition  to  the  information  in 

S  4043.3(b),  the  notice  shall  include  a 
copy  of  the  waiver  application, 
including  all  attachments. 

{4043.34    Laandafaiitt. 

(a)  Reportable  event.  A  reportable 
event  occius  for  a  plan  whenever  there 
is  a  dehult  by  a  member  of  the  plan's 
controlled  group  with  respect  to  a  loan 
tvith  an  outstanding  balance  of  SI  0 
million  or  more,  if — 

(1)  The  default  results  from  the 
debtor's  bilure  to  make  a  required  loan 
payment  when  due  (imless  the  payment 
is  made  within  30  days  after  the  due 
date): 

(2)  The  lender  accelerates  the  loan:  or 

(3)  The  debtor  receives  a  written 
notice  of  default  fiom  the  lender  (and 
does  not  establish  the  notice  was  issued 
in  error)  on  account  of: 

(i)  A  drop  in  the  debtor's  cash 
reserves  below  an  agreed-upon  level: 

(ii)  An  unusual  or  catastrophic  event 
experienced  by  the  debtor;  or 

(iii)  A  persisting  failure  by  the  debtor ' 
to  attain  agreed-upon  performance 
levels. 

(b)  Initio]  information  required.  In 
addition  to  the  information  in 

§  4043.3(b).  the  notice  shall  include— 


(1)  A  copy  ofthe  relevant  loan 
documents  (e.g.,  promissory  note, 
security  agreement): 

(2)  The  due  date  and  amount  of  any 
missed  payment: 

(3)  A  copy  of  any  notice  of  debult 
from  the  lender:  and 

(4)  A  copy  of  any  notice  of 
acceleration  fi'om  the  lender. 

(c)  Waivers. — (1)  Default  cured. 
Notice  is  waived  if  the  default  is  cured, 
or  waived  by  the  lender,  within  30  days 
or,  if  later,  by  the  end  of  any  cure  period 
provided  by  the  loan  agreement. 

(2)  Foreign  entity.  Notice  is  waived  if 
the  debtor  is  a  foreign  entity  other  than 
a  foreign  parent. 

(3)  Plan  funding.  Notice  is  waived  if — 
(i)  No  variable  rate  premium.  No 

variable  rate  premium  is  required  to  be 
paid  for  the  plan  for  the  event  year; 

(ii)  $1  million  unfunded  vested 
benefits.  As  ofthe  testing  date  for  the 
event  year,  the  plan  has  less  tlian  SI 
million  in  unfunded  vested  benefits; 

(iii)  No  unfunded  vested  benefits.  As 
of  the  testing  date  for  the  event  year,  the 
plan  would  have  no  unfunded  vested 
benefits  if  unfunded  vested  benefits 
were  determined  in  accordance  with  the 
assimiptions  and  methodology  in 
§  4010.4(b)(Z)  of  this  chapter;  or 

(iv)  80-percent  funded.  As  ofthe 
testing  date  for  the  event  year,  the  fair 
market  value  of  the  plan's  assets  is  at 
least  BO  percent  ofthe  plan's  vested 
benefits  amount. 

(d)  Notice  date  and  extensions. 

(1)  fti  general.  Except  as  provided  in 
paragraph  (d)(2)  or  (d)(3)  of  this  section, 
the  notice  date  is  30  days  after  the 
person  required  to  report  knows  or  has 
reason  to  know  of  the  occurrence  of  the 
default,  without  regard  to  the  time  of 
any  other  conditions  required  for  the 
default  to  be  reportable. 

(2)  Cure  period  extensions.  The  notice 
date  is  extended  to  one  day  after — 

(i)  The  applicable  cure  period 
provided  in  the  loan  agreement  (in  the 
case  of  a  reportable  event  described  in 
paragraph  (a)(1)  of  this  section): 

(ii)  The  date  the  loan  is  accelerated  (in 
the  case  of  a  reportable  event  described 
in  paragraph  (a)(2)  of  this  section);  or 

(iii)  The  date  the  debtor  receives 
written  notice  of  the  default  (in  the  case 
of  a  reportable  event  described  in 
paragraph  (a)(3)  of  this  section). 

(3)  Form  1  extension.  The  notice  date 
is  extended  to  30  days  after  the  plan's 
variable  rate  premium  filing  due  date  for 
the  event  year,  if  a  waiver  under  any  of 
paragraphs  (c)(3)(i)  through  (c)(3)(iv)  of 
this  section  woidd  apply  if  "the  plan 
year  preceding  the  event  year"  were 
substituted  for  "the  event  year." 

(4)  Foreign  parent  and  foreign-linked 
entities.  With  respect  to  a  loan  default 
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involving  only  a  foreign  parent  or  a 
foreign-linked  entity,  the  notice  date  is 
extended  to  30  days  after  the  plan's  first 
Form  5500  due  date  after  the  person 
required  to  notify  the  PBGC  has  actual 
knowledge  of  the  debult  and  ofthe 
controlled  grtnip  reUtionship. 

(5)  Example.  Company  A  has  a  debt 
with  an  outstanding  balance  of  S20 
million,  for  which  a  payment  is  due  on 
October  1.  Under  the  terms  of  the  loan, 
the  debult  may  be  cured  within  10 
days.  Company  A  does  not  make  the 
payment  until  October  31.  Because 
Company  A  has  made  the  payment 
within  30  days  of  the  due  date,  no 
reportable  event  has  occurred.  If 
Company  A  does  not  make  the  payment 
by  October  31,  a  reportable  event  will 
have  occurred  on  October  1,  and  notice 
will  be  due  by  October  31. 

1404X38    BankfuplcyorrtiiHir 


(a)  of  this  section  is  the  contributing 
sponsor  of  the  plan,  the  notice  date  is 
extended  until  30  days  alter  the  person 
required  to  notify  the  PBGC  has  actual 
knowledge  of  the  reportable  event 

Subpart  C—Advanoo  None*  Of 


(a)  Reportable  evsnt  A  reportable 
event  occurs  for  a  plan  when  any 
member  of  the  plan's  controlled  group — 

(1)  Commences  a  bankruptcy  case 
(under  the  Bankruptcy  Code),  or  has  a 
bankruptcy  case  commenced  against  it; 

(2)  Commences  or  has  conunenced 
against  it  any  other  type  of  insolvency 
proceeding  (includiiig.  but  not  limited 
to,  tlM  appointment  of  a  receiver); 

(3)  Coinmences.  or  has  commraced 
against  it,  a  proceeding  to  efiisct  a 
compositian.  extension,  or  settlement 
with  creditors; 

(4)  Executes  a  general  assignment  for 
the  benefit  of  creditors;  or 

(5)  Undertakes  to  effect  any  other 
nonjudicial  compositian,  extension,  or 
settlement  with  substantially  all  its 
C3edltors. 

(b)  Initial  information  required.  In 
addition  to  the  information  In 

§  4043.3(b).  the  notice  shall  include — 

(1)  A  copy  of  all  papen  filed  in  the 
relevant  proceeding,  including,  but  not 
limited  to.  petiUona  and  supporting 
schedules; 

(2)  The  last  date  for  filing  claims; 

(3)  The  name,  address,  and  phone 

'  number  of  any  trustee  or  receiver  (or 
similar  person); 

(4)  The  name  of  each  member  of  the 
plan's  controlled  group  and  its 
ownership  relationship  to  other 
members  of  that  controlled  group:  and 

(5)  For  each  other  plan  maintained  by 
any  member  of  the  plan's  controlled    ' 
grtMip,  identification  of  the  plan  and  its 
contributing  sponsor(s)  by  name  and 
EIN/PN  or  EIN.  as  appropriate. 

(c)  Waivers.  Notice  is  waived  if  the 
person  described  in  paragraph  (a)  of  this 
section  is  a  foreign  entity  other  than  a 
foreign  parent. 

(d)  Extensions.  Unless  the  controlled 
group  member  described  in  paragraph 


14043.61    AdsanosnpofUnglMng 


(a)  In  general.  Unless  a  waiver  or 
extension  applies  with  respect  to  the 
plan,  each  contributing  sponsor  of  a 
plan  for  which  a  reportable  event  tmder 
this  subpart  is  going  to  occur  is  required 
to  notify  the  PBGC  no  later  than  30  days 
before  the  effective  date  of  the 
reportable  event  if  the  contributing 
sponsor  is  stAject  to  advance  reporting. 

(b)  Persons  subject  to  advance 
reporting.  A  contributing  sponsor  is 
subject  to  the  advance  reporting 
requirement  imder  paiagnpb  (a)  of  this 
section  if — 

(1)  Neither  the  cootributittg  sponsor 
nor  the  member  of  the  plan's  controlled 
group  to  which  the  event  relates  is  a 
public  company;  and 

(2)  The  contributing  sponsor  is  a 
member  of  a  controlled  group 
maintaining  one  or  more  plans  that,  in 
the  aggregate  (distegartling  plans  with 
no  unfunded  vested  benefits)  have— 

(i)  Vested  benefits  amounts  that 
exceed  the  actuarial  values  of  plan 
assets  by  more  than  SSO  million:  and 

(ii)  A  funded  vested  benefit 
percentage  of  less  than  90  percent. 

(c)  Funding  determinations.  For 
purposes  of  paragraph  (b)(2]  of  this 
section. 

(1)  Actuarial  value  of  assets.  The 
actuarial  value  of  plan  assets  is 
determined  in  accordance  with 

S  4006.4(b)(2)  of  this  chapter. 

(2)  Funded  vested  benefit  percentage. 
The  aggregate  funded  vested  percentage 
of  one  or  more  plans  is  the  percentage 
that  the  total  actuarial  values  of  plan 
assets  bears  to  the  plans'  total  vested 
benefits  amounts:  and 

(3)  Testing  date.  Each  plan's  assets 
and  vested  benefits  amoimt  are 
determined  as  of  that  plan's  testing  date 
for  the  plan  year  that  includes  the 
effective  date  of  the  reportable  event. 

(d)  Shortenii\g  of  30-day  period. 
Pursuant  to  $  4043.3(d).  the  PBGC  may. 
upon  review  of  an  advance  notice, 
shorten  the  notice  period  to  allow  for  an 
earlier  effective  date. 

{4043.62   ClwngehioonMbutingapansar 
or  controMad  group. 

(a)  Reportable  event  and  infonrtation 
required.  Advance  notice  is  requited  for 
a  change  in  a  plan's  contributing 
sponsor  or  controlled  group,  as 


described  in  §  4043.2g<a),  and  the  notice 
shall  include  the  information  described 
in  S  4043.2e(b)  and.  if  known,  the 
ncpacted  eSective  date  ofthe  reportable 
event 

(b)  Waiver*— {.%)  Small  plan.  Notice  is 
waived  with  respect  to  a  change  of 
contributing  spcnsor  if  the  transfsrrsd 
plan  has  500  or  fewer  participants. 

12)  De  miiumis  S-percent  segment. 
Notice  is  waived  if  the  person  or 
persons  that  will  osase  to  be  members 
ofthe  plan's  controlled  group  represent 
a  de  aiinirrds  5-percent  segment  of  the 
plan's  old  controlled  group  for  the  most 
recent  fiscal  yesrfs)  ending  on  or  befoie 
the  effective  date  of  the  reportable 
event 

{4043.63    llquMallen. 

(a)  Reportable  event  and  information 
nquirea.  Advance  notice  is  required  for 
a  liquidation  of  a  member  of  a  plan's 

'controlled  group,  as  described  in 
S4043.30(a).  and  the  notice  shall 
include  the  information  described  in 
§  4043.30(b)  and.  if  knoivn.  the  expected 
efiective  date  of  the  reportable  event 

(b)  Waiver.  Notice  is  waived  if  the 
person  that  Uquidates  is  a  de  minirrus  5- 
peroent  segment  of  the  plan's  controlled 
group  for  the  most  recent  fiscal  year(s) 
wnHing  on  or  before  the  eSective  date  of 
the  reportable  event,  and  any  plan  that 
was  maintained  by  the  Uquidating 
member  is  maintained  by  another 
member  of  the  plan's  controlled  group. 

(4043.64    ExIraeitfnanfdMdsndoraloek 


(a)  Reportable  event  and  information 
required.  Advance  notice  is  required  for 
a  distribution  by  a  member  of  a  plan's 
controlled  group  that  would  be 
described  in  §  4043.31(a)  if  both  assets 
and  liabilities  were  valued  at  fair  market 
value.  The  notice  shall  include  the 
information  described  in  §  4043.31(b). 

(b)  Waiver.  Notice  is  waived  if  the 
person  maidng  the  distribution  is  a  de 
mirunus  5-porcent  segment  ofthe  plan's 
controlled  group  for  the  most  recent 
fiscal  year(s)  ending  on  or  before  the 
eSective  date  of  the  reportable  event 

{4043.66    Tianaisrof  benefit  labimea. 

(a)  Reportable  event  and  information 
required.  Advance  notice  is  requited  for 
a  transfer  of  benefit  liabilities,  as 
described  in  § 4043.32(a)  (determined 
without  regard  to  §  4043.32(d)),  and  the 
notice  shall  include  the  infonnsdoD 
described  in  §  4043.32(b). 

(b)  Waivers.  Notice  is  waived — 

(1)  In  the  drctunstances  described  in 
$4043.32  (c)(1),  (c)(2),  and  (c)(4);  and 

(2)  If  the  benefit  liabilities  of  500  or 
fewer  participants  are  transferred,  in  the 
drcumstancea  described  in 

S  4043.32(c)(3). 
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(a)  Reportable  event  and  infonnation 
required.  Advance  notica  u  raquirad  for 
an  application  for  a  miniiniim  funding 
waivsr,  as  described  in  $4043.33(aJ,  and 
the  notice  shall  include  the  infonnation 
described  in  $  4043.33(b). 

(b)  Extension.  The  notice  date  is 
extended  until  10  days  after  the 
tepoitabU  event  ha*  occuired. 

f4Ml.n    taaiXilMH 

(a)  Reportable  event  and  information 
required.  Advance  notice  is  required  for 
a  loan  default,  as  described  in 

S  4043.34(a)  (or  that  would  be  so 
described  if  "10  days"  were  substituted 
for  "30  days"  in  $  4043.34(a)(1)).  The 
notice  shall  include  the  infonnatian 
described  in  $  4043.34(b). 

(b)  Waivers.  Notice  is  %vaived  if  the 
reportable  default  is  cured,  or  the  lender 
waives  the  default,  within  10  day*  or,  if 
later,  by  the  end  of  any  one  period. 

(c)  Extensions.  The  notice  date  is 
extended  to  the  later  of — 

(1)10  days  after  default.  10  days  after 
the  default  occurs  (without  regard  to  the 
time  of  any  other  conditions  required 
for  the  default  to  be  reportable):  and 

(2)  One  day  after  subsequent  event. 
One  day  after — 

(i)  The  applicable  cure  period 
provided  in  the  loan  agreement  (in  the 
case  of  a  default  described  in 
S  4043.34(a)(1)); 

(ii)  The  date  the  loan  is  accelerated  (in 
the  case  of  a  default  described  in 
S  4043.34(a)(2)):  and 

(iii)  The  date  the  debtor  receives 
written  notice  of  the  default  (in  the  case 
of  a  default  described  in 
S4043.34(aH3)). 

f4043.«    BankniplcyoralinUv 


(a)  Reportable  event  and  infonnation 
required.  Advance  notice  is  required  for 
a  bankruptcy  or  similar  settlement,  as 
described  in  §4043.3S(a),  and  the  notice 
shall  include  the  information  described 
in  S  4043.35(b). 

(b)  Extension.  The  notice  date  is 
extended  until  10  days  after  the 
reportable  event  has  occurred. 

Subpart  D— Notica  of  Falltif*  to  Maka 
Raqulrad  Contrttmtiona 

I404M1    PBGC  Form  200,  noOca  of  Mlura 
to  iMto  required  conlributiona; 
aupplainentary  Inlormallon. 

(a)  General  rules.  To  comply  with  the 
notification  requirement  in  section 
302(0(4)  of  ERISA  and  section  412(n)(4) 
of  the  Code,  a  contributing  sponsor  of  a 
single-employer  plan  that  is  covered 
under  sertion  4021  of  EKISA  and,  if  that 
contributing  sponsor  is  a  member  of  a 


parent-subsidiary  controlled  group,  the 
ultimate  parent  must  complete  and 
submit  in  accordance  with  this  section 
a  properly  cartiSad  Form  200  that 
includes  all  required  documentation 
and  other  information,  as  described  in 
the  related  filing  instructions.  Notice  is 
required  wjienever  the  unpaid  balance 
of  a  required  installment  or  any  other 
payment  required  under  section  302  of 
EKISA  and  section  412  of  the  Code 
(including  interest),  when  added  to  the 
aggregate  unpaid  balance  of  all 
preceding  such  installments  or  other 
payments  for  which  payment  was  not 
made  when  due  (including  interest), 
exceeds  SI  millinn. 

(1)  Form  200  must  be  filed  with  the 
PBGC  no  later  than  1 0  days  #fter  the  due 
date  for  any  required  payment  for  which 
payment  was  not  made  when  due. 

(2)  If  a  contributing  sponsor  or  the 
ultimate  parent  completes  and  submits 
Form  200  in  accordance  with  this 
section,  the  PBGC  will  consider  the 
notification  requirement  in  section 
302(0(4)  of  ERISA  and  section  412(n)(4) 
of  the  Code  to  be  satisfied  by  all 
members  of  a  controlled  group  of  which 
the  person  who  has  filed  Form  200  is  a 
member. 

(b)  Supplementary  information.  If, 
upon  review  of  a  Form  200,  the  PBGC 
concludes  that  it  needs  additional 
information  in  order  to  make  decisions 
regarding  enforcement  of  a  lien  imposed 
by  section  302(f)  of  ERISA  and  section 
412(n)  of  the  Code,  the  PBGC  may 
require  any  member  of  the  contributing 
sponsor's  controlled  group  to 
supplement  the  Form  200  in  accordance 
with  $  4043.3(d). 

PART  4065— ANNUAL  REPORT 

4.  The  authority  citation  for  part  4065 
is  revised  to  read  as  follows: 

Authocitjr:  29  U.S.C  1302(b)(3),  1365. 

5.  Section  406S.3  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (b):  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

{4065 J    FMng  raquiremant. 

(a)  The  requirement  to  report  the 
occurrence  of  a  reportable  event  under 
section  4043  of  ERISA  in  the  Annual 
Report  is  waived. 

Issued  in  WashingtoD,  DC,  this  17th  day  of 
July,  1996. 
Martin  Slaie, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
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DEPARTMENT  OF  THE  MTENtOR 


MCFRPwtMS 
ESPATS  Na.  TX-91-raR] 


AOBICY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM], 

Interior. 

ACTION:  Proposed  rule:  public  comment 

period  and  opportunity  for  public 

bearing. 


OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Texas 
regulatory  program  (hereinafter  the 
"Texas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Texas  proposed 
revisions  to  its  reguUtions  pertaining  to 
rough  backfilling  and  grading 
perfonnance  standards  for  cyclic  and 
continuous  excavation  area  strip  mining 
operations.  The  amendments  is 
intended  to  revise  the  Texas  program  to 
take  into  consideration  the  two  types  of 
area  strip  mining  excavation  operations 
conducted  in  the  State  of  Texas  and  to 
clarify  the  time  and  distance  standards 
for  cyclic  excavation  area  strip  mining. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.  c.d.t..  August  23, 
1996.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  August  19, 1996.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m.,  cd.t.  August  8, 1996. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Jack  R 
Carson,  Acting  Director,  Tulsa  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Texas  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  heerings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  &ee  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 

Jack  R.  Carson,  Acting  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcenlent,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma,  7413S-6S47,  Telephone: 
(918)  581-6430. 
Surface  Mining  and  Reclamation 
Division,  Railroad  Commission  of 
Texas,  1701  North  Congress  Avenue. 
P.O.  Box  12967,  Austin,  Texas, 
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78711-2967.  Telephone:  (512)  463- 

6900. 
FOn  FUFTTHER  MFORMATION  CONTACT: 
Jack  R.  Carson,  Acting  Director,  Tulsa 
Field  Office,  Telephone:  (918)  581- 
6430. 

SUPKEHBfTAKY  MFOMMTKM 

L  Background  on  the  Taxat  Program 

On  Febrriary  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  General  background 
information  on  the  Texas  program, 
including  the  Secretary's  findings,  the 
disposition  of  conunents,  and  the 
conditions  of  approval  can  be  found  in 
the  February  27, 1980,  Faderal  Ragkter 
(45  FR  12998).  Subsequent  actions 
concerning  the  Texas  program  can  be 
found  at  30  CFR  943.10. 943.15,  and 
943.16. 

n.  Deaciiptioa  of  tha  PiupuaaJ 
Amendmenl 

By  letter  dated  July  11, 1996 
(Administrative  Record  No.  TX-ei7), 
'Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texaa  submitted  the  proposed 
amendment  at  its  own  initiative.  Texas 
propoees  to  amend  Texas  Coal  Mining 
Regulations  (TCMR)  816.384 
(Ba/-lcBIHng  and  Grading — General 
Raquiraments)  by  providing  rough 
backfilling  and  grading  timing 
provisions  for  two  types  of  area  strip 
mining  operations,  cyclic  excavation 
and  continuous  excavation.  Texas  also 
proposes  to  clarify  that  time  and 
distance  variances  may  be  approved  for 
cyclic  excavation  area  strip  mining 
operations. 

}.  TCMR  B16.3aMaK3)  Timing  of 
BackfiUing  and  Gradit^  for  Cyclic 
Excavation  Area  Strip  Mining 

Texas  proposes  to  limit  its  rough 
backfilling  and  grading  provisions  at 
TCMR  816.384(a)(3)  to  the  cyclic 
excavation  method  of  area  strip  mining. 
Texas  also  proposes  to  clarify  that  time 
and  distance  variances  may  be  approved 
for  cyclic  excavation  area  strip  mining 
operations  by  providing  for  an 
exception  to  its  four  spoil  ridge 
limitation.  The  permittee  must 
demonstrate  that  additional  time  and/or 
distance  is  necessary. 

2.  TCMR  ai6.384laX4)    Timing  of 
Backfilling  and  Grtiding  for  Continuous 
Excavation  Area  Strip  Miaing 

Texaa  proposes  to  add  the  following 
provision  at  TCMR  816.384(a)(4) 
concerning  rough  backfilling  and 
grading  timing  requirements  for 
continuous  excavation  area  strip 

mining 


Area  strip  mining  (continuous  excavation). 
Rough  backiiUiog  and  grediog  shall  occ\ir  in 
accordance  with  tiie  time  ichedule  approved 
by  the  Commlwion.  on  the  besis  of  a  detailed 
written  analysli  by  the  permiuee  under 
Section  .14S(bK3)  and  any  additional 
infonnation  which  the  Commission  may 
require. 

m.  Pnblic  Commant  Procedurea 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Texas  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATCS  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

PuUic  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  MFORMATION 
CONTACT  by  4:00  p.m.,  c.d.t.  on  August 
(F.  1996.  The  location  and  time  of  the 
heating  will  be  ananged  with  those 
persons  requesting  the  heering.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  bearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
MFORMATION  CONTACT.  If  no  one  requests 
an  opportunify  to  speak  at  the  public 
healing,  the  hearing  will  not  be  held. 

Filii^  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  question^. 

Tba  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 


hearing,  may  be  held.  Peiaons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHR 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSEES.  A  written  sununary  of  each 
meeting  will  be  made  a  part  of  tha 
Administrative  Record. 

IV.  Prooadoral  Detanninaiiaiia 

£xscutiv»  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Refotm)  and  has 
detennined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  r^ulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  S03  and  SOS  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
dedsiona  on  proposed  State  regulatory 
programs  and  program  amendments 
sulmiitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met 

National  EnvirormKnlal  Policy  Act 

No  environmental  impact  statement  is 
tequired  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  programs 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
secUon  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  contain  information 
coUection  requirements  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C  3507  el  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
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substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (S 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certiGcation  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  States.  In  making 
the  determination  as  to  whether  this 
rule  would  have  a  significant  economic 
impact,  the  Department  relied  on  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  co«t  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

Liat  of  Subjects  in  30  CFK  Part  043 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  )uly  17, 1996. 
OiariM  E.  Sandbeif , 
Acting  Begional  Director.  Mid-Continent 
Regional  Coordinating  Center. 
IFR  Doc.  96-18783  Filed  7-23-96;  8:45  ami 
■UJNO  COOC  4>1»-<6-M 


30  CFR  Part  946 
[VA-106-FOR] 

Virginia  Regulatory  Program 

AOENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  OSM  is  reopening  the 
comment  period  on  a  portion  of  a 
proposed  amendment  to  the  Virginia 
regulatory  program  (hereinaftor  referred 
to  as  the  Virginia  program)  under  the 
Surfacn  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  for  which  the 
comment  period  is  being  reopened 
concerns  the  proposed  use  of  a  28- 
degree  angle  of  draw  with  the  rebuttable 
presumption  of  causation  by  subsidence 
provision.  The  amendment  is  intended 
to  revise  the  State  program  to  be 
consistent  with  the  federal  regulations 
as  amended  on  March  31, 1993. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  August  8, 1996. 
ADDRESSES:  When  comments  should  be 
mailed  or  hand  delivered  to  Mr.  Robert 


A.  Penn,  Director,  Big  Stone  Gap  F^eld 
Office  at  the  first  address  listed  below. 
Copies  of  the  Virginia  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Big 
Stone  Gap  Field  Office. 
Office  of  Surface  Mining  Recliunation 
and  Enforcement,  Big  Stone  Gap  Field 
Office.  1941  Neeley  Road,  Suite  201, 
Compartment  116,  Big  Stone  Gap, 
Virginia  24219.  Telephone:  (703)  523- 
4303 
Virginia  Division  of  Mined  Land 
Reclamation,  P.  O.  Drawer  900,  Big 
Stone  Gap,  Virginia  24219, 
Telephone:  (703)  523-8100. 
FOR  FURTHER  INFORMATKW  CO«<TACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office,  Telephone:  (703)  523- 
4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program 

On  December  15,  1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  IS,  1981.  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  can 
be  found  at  30  CFR  946.12,  946.13. 
946.1S,  and  946.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  May  21, 1996 
(Administrative  Record  No.  VA-882). 
Virginia  submitted  amendments  to  the 
Virginia  program  concerning  subsidence 
damage.  The  amendments  are  intended 
to  make  the  Virginia  program  consistent 
with  the  Federal  regxilations  as  amended 
on  March  31. 1995  (60  FR  16722). 
Virginia  stated  that  the  proposed 
amendments  implement  the  standards 
of  the  Federal  Energy  Policy  Act  of 
1992.  and  sections  4S.1-243  and  45.1- 
258  of  the  Code  of  Virginia. 

The  proposed  amendments  were 
armounced  in  the  June  11. 1996.  Federal 
Register  (61  FR  29506).  In  that  notice, 
however,  OSM  did  not  specifically 
point  out  that,  at  §  480-03- 
19  817.121(c)(4),  Virginia  proposed  to 
normally  use  a  28-degree  angle  of  draw 
presumptioo  for  the  rebuttable 


presumption  of  causation  by  subsidence 
provision.  The  counterpart  Federal 
provision  at  30  CFR  817.121(c)(4) 
provides  that  a  30-degree  angle  of  draw 
will  normally  apply. 

30  CFR  817.121(c)(4)  also  authorizes 
the  use  of  a  different  angle  of  draw 
(other  than  30  degrees)  if  the  regulatory 
authority  shows  in  writing  that  the 
proposed  angle  has  a  more  reasonable 
basis  than  the  30-degree  angle  of  draw, 
based  on  geotechnical  analysis  of  the 
factors  affecting  potential  surface 
impacts  of  underground  coal  mining 
operations  in  the  State. 

CI.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
identified  above  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Virginia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Big  Stone  Gap  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12778 
(Civil  justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR      • 
730.11.  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  Slates  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
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and  whether  the  other  requirements  of 
30  CFR  Put*  730,  731,  and  732  have 
been  ineL 

NaUoaal  Bnvirorunantal  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provide*  that  agency  dedalnn*  on 
proposed  State  regidabny  program 
provisions  do  not  constitute  majoi 
Federal  actions  within  the  meaning  of 
section  102(2KC)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwoii  Baduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  at  seq). 

Regulatoiy  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entitle* 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  baaed 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was. 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relationa,  Surface 
mining.  Underground  mining. 

Dated:  July  17. 1906. 
ThaLMsilugi, 

Acting  Begional  Director.  Appalachian 
Regional  CoortUnating  Center. 
(FR  Doc.  96-18782  Filed  7-23-86:  8:4S  ami 


ENVIRONMENTAL  PftOTECnON 
AGENCY 

40  CFR  Part  52 
[TN-173-M37b:  fPL- 


Approval  and  PrniwiljallftH  of 
bnplaiiMntMion  Ptano— Ti 


Approval  of  Sotifoo  Spodflc  NHiogan 
Oakia  Parmlta  kilo  ttio  Tannoaoao 


aQENCY:  Environmental  Protectiao 
Agency  (EPA). 
ACnON:  Proposed  rule. 


Y:  The  EPA  proposes  to  approve^ 
two  source  specific  permits  into  this 
Tennessee  State  Implementation  Plan 
(SIP)  submitted  to  EPA  by  Tetmessee, 
through  the  Tennessee  Department  of 
Air  Pollution  Control  (TDAPC)  which 
limit  nitrogen  oXide  (NOx)  emissions  for 
certain  engines  at  the  Tenneco  Energy 
Portland  bcility  located  in  Sumner 
County,  Tennessee.  These  permits  are 
necessary  because  NOx  reductions  from 
the  Teimeco  Energy  Portland  facility 
were  used  in  calculating  the  NOx 
emissions  projections  in  the 
maintenance  plan  for  the  Middle 
Tennessee  ozone  nonattainment  are*. 
EPA  is  proposing  approval  of  the  ozone 
redesignation  request  in  a  separate 
action.  In  the  final  rule*  section  of  this 
Federal  Register,  the  EPA  is  approving 
these  permits  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  fomments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  tMs  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  August  23, 1996. 
AOORESSES:  Written  comments  on  this 
action  should  be  addressed  to  William 
Denman  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Programs  Branch,  345  Courtland  Street, 
N£,  Atlanta,  Georgia  30365.  Copies  of 
documents  relative  to  this  action  are 
available  for  pubUc  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documei^s 


should  make  an  appointment  with  the 
appropriate  office  at  least  24  hour* 
before  the  visiting  day.  Reference  Bla 
TN173-01-g637.  The  Region  4  office 
may  have  additional  background 
documents  not  available  at  the  other 
locatioos 
Air  and  Radiatiim  Docket  and 

Infbrmatian  Center  (Air  Docket  6102). 

U.S.  Environmental  Protection 

Agency.  401  M  Street.  SW.. 

Waahlt^wi,  DC  20460 
Enviroomantal  Protection  Agency, 

Region  4  Air  Programs  Branch,  345 

Courtland  Street  NE.,  Atlanta,  Georgia 
__  30365;  William  Denman.  404/347- 

3555  extension  4208 
Tennessee  Department  of  Environment 

and  Conservation,  Diviaion  of  Air 

Pollution  Control.  LAC  Annex,  9th 

Floor.  401  Church  Street,  Nashville. 

Tennessee  37243-1531;  615/532- 

0554. 
FOR  FUamCR  ayORMATIOH  OOHrACT: 
William  Denman,  404/347-3SSS 
extension  4208. 

SUPKEMBfTARV  MFOfMATIOM:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Fedaral  Register. 

Dated:  July  2, 1996. 
A.  StssJey  HsBmn. 
Acting  Begional  Administrator. 
(FR  Doc.  g»-ia«47  Filed  7-23-96;  8:45  ami 


40CFRPart180 

[pp  4e44i7/peM;  Ffn.-6aB-q 
nm  2070^018 

N-Acyl  Sarcoainaa  and  Sodium  N-Aeyl 
Sareoalnatae;  Propoaad  Tolaranca 
Exemption 

AQENCY:  Environmental  Protectian 

Agency  (EPA). 
ACTKNt:  Proposed  role. 

SUMMARY:  This  document  proposes  that 
residues  of  JV-scyl  sarcosinss  [N-oleoyI 
sarcosine,  N-stearoyl  sarcosine,  N- 
lauroyl  sarcosine,  N-myristoyl 
sarcosine,  W-cocoyl  sarcosine  mixtun) 
and  sodium  Af-ecyl  sarcosinates  [N- 
methyl-W-(l-oxo-9-octodecenyl)  glycine, 
N-methyl-N-(l-oxooctadecyl)  glycine,  JV- 
methyl-Af-<l-oxododecyl)  ^ycine,  N- 
methyl-/V-<l-oxotetradecyl)  glycine,  and 
JV^cocoyl  sarcosine  sodium  salt  mixture 
be  exempted  from  the  requirement  of  a 
tolerance  when  used  at  levels  not  to 
exceed  10%  as  inert  ingredients 
(surfactants)  in  pesticide  formulations 
applied  to  growing  crops,  crops  after 
harvest,  and  on  flnim«l«.  This  proposed 
regulation  was  requested  by  Hampshire 
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Chemical  Company,  pursuant  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA). 

DATES:  Comments,  identified  by  the 
docket  control  number  IPP  4E4417/ 
P671I,  must  be  received  on  or  before 
August  23, 1996. 

AOOMESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Opwations  Division  (7S06C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person 
deliver  comments  to:  Rm.  1132,  CM  *2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  ss 
"Confidential  Business  InformatiOD" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Infonnation  not  marked  confidential 
will  be  included  in  the  public  docket  by 
ETA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  address  given  above, 
Grom  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  ^_a=- 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  S.l 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket 
number,  IPP  4E4417/P671I.  No  CBI 
should  be  submitted  through  e-mail. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 
F0«  FUtmCn  INFOflMATION  CONTACT:  By 
mail:  Amelia  M.  Acierto.' Registration 
Support  Branch,  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  2800  Crystal  Drive, 
North  Tower,  Arlington,  VA,  (703)  308- 
8375,  e-mail; 

acierto.amelia@epamaiI.epa.gov. 
SUPPIAIENTARY  information: 
Hampshire  Chemical  Company,  55 


Hayden  Avenue,  Lexington,  MA  02173, 
has  submitted  pesticide  petition  (PP) 
4E4417  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
406(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a(e), 
propose  to  amend  40  CFR  180.1QOKc} 
and  (e)  by  establishing  an  exemption 
&x>m  the  requirement  of  a  tolerance  for 
N-acyl  sarcosines  (N-oleoyl  sarcosine 
(CAS  Reg.  No.  110-25-8);  N-stearoyl 
sarcosine  (CAS  Reg.  No.  142-48-3);  N- 
lauroyl  sarcosine  (CAS  Reg.  No.  97-78- 
9);  N-myristoyl  sarcosine  (CAS  Reg.  No. 
52558-73-3);  JV-cocoyl  sarcosine 
mixture  (CAS  Reg.  No.  68411-97-2); 
and  sodium  N-acyl  sarcosinates  [N- 
methyl-N-(l-oxo-9-octodecenyl)  glycine 
(CAS  Reg.  No.  3624-77-9);  A^methyl-N- 
(1-oxooctadecyl)  glycine  (CAS  Reg.  No. 
5136-55-0);  N-methyl-A/-(l-oxododecyl) 
glycine  (CAS  Reg.  No.  137-16-6);  N- 
methyl-A/-(l-oxotetradecyl  glycine  (CAS 
Reg.  No.  30364-51-3);  and  N-cocoyl 
sarcosine  sodium  salt  mixture  (CAS  Reg. 
No.  61791-59-1)1  when  used  at  levels 
not  to  exceed  10%  as  inert  ingredients 
(surfactants)  in  pesticide  formulations 
applied  to  growing  crops,  crops  after 
harvest  and  nnimals  under  40  CFR 
lB0.1001(c)and  (e). 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers:  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
dhemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Kegisler  of  April  22,  1987 
(52  FR  13305),  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  The  Agency  has 
decided  that  no  data,  in  addition  to  that 


described  below,  for  N-acyl  sarcosines 
and  their  conesponding  sodium  salts 
will  need  to  be  submitted.  The  rationale 
for  this  decision  is  described  below: 

1.  N-Acyl  sarcosines  form  a  large  class 
of  chemical  compounds  that  have  been 
used  for  years  in  soaps,  toiletries, 
toothpastes,  medicated  skin  cleaners 
and  shampoos  atul  other  consumer 
products. 

2.  N-Acyl  sarcosines  have  approved 
uses  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA): 

(a)  Lauroyl  and  stearoyl  sarcosines  are 
approved  for  use  as  release  agents  in 
coatings  at  levels  up  to  0.3%  by  weight 
of  the  finished  food  packaging 
cellophane  (21  CFR  177.1200). 

(b)  Lauroyl  sarcosine,  sodium  salt  is 
approved  for  use  in  food  packaging 
made  of  vinylidine  chloride  copolymer 
up  to  0.35%  by  weight  (21  CFR 
177.1200)  and  for  use  in  holding  food 
(21  CFR  175.105). 

(c)  Oleoyl  sarcosine  (listed  asN- 
methyl-N-(1-oxo-9-octadecenyl)  glydnej 
is  approved  for  use  as  a  corrosion 
inhimtor  at  levels  of  up  to  0.5%  of  the 
lubricants  used  on  machinery  used  for 
processing,  manufacturing,  packing, 
processing,  preparing,  treating, 
packaging,  transporting  or  holding  food 
(21  CFR  178.3570). 

3.  N-Acyl  sarcosines  when  the  acyl 
group  is  lauroyl,  oleoyl,  or  derived  from 
the  combined  fatty  acids  of  coconut  oil 
(i.e.,  cocoyl]  are  approved  for  use  as 
anti-static  and/or  antifogging  agents  at 
levels  up  to  a  total  of  0.15%  by  weight 
of  polyolefin  film  used  for  packaging 
meat,  fresh  fruits,  and  fresh  vegetables 
(21  CFR  178.3130). 

4.  The  structurally  similar 
compoimds,  N-methyl-N-oleoyltaurine, 
sodium  salt  and  N-methyl-N- 
palmitoyltaurine,  sodium  salt  are 
approved  for  use  as  surfactants  in 
pesticide  formulations  applied  to 
growing  crops  or  to  raw  agricultural 
commodities  under  40  CFR  180.1001(c) 
and  are  included  in  the  EPA's  list  of 
inert  ingredients  accepted  for  non-food 
use. 

5.  N-Methyl-N-oleoyl  glycine  and  N- 
methyl-N-oleoyltaurine,  sodium  salt, 
two  other  structurally  similar 
compounds,  are  included  in  the  EPA  list 
of  inert  ingredients  approved  for  non- 
food use  pesticides. 

6.  N-Acyl  sarcosines  werenegative in 
dermal  irritation,  dermal  sensitization 
and  mutagerucity  studies. 

7.  Hazard  to  aquatic  organisms  is  not 
expected  at  the  proposed  use  rates  based 
on  ecotoxicology  studies  of  N-acyl 
sarcosines  with  fish  and  aquatic 
invertebrates. 

8.  Based  on  the  worst  case  assumption 
regarding  the  dietary  risks  resulting 
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from  exposure  to  N-ecyl  sarcosines  and 
its  salts  whefi  used  at  levels  not  to 
exceed  10%  of  pesticide  formulations, 
residues  of  N-acyl  sarcosines  and  their 
sodium  salts  would  not  be  considered  to 
be  toxicologically  significant. 

Based  on  the  extensive  use  of  N-ecyl 
sarcosines  and  their  sodium  salts  in 
various  consumer  products  such  as 
toothpastes,  soaps,  medicated  skin 
cleaners  and  medicated  shampoos;  its 
physico-chemical  properties;  the  fact 
that  some  of  these  chemicals  have  been 
approved  for  food  use  appUcations,  and 
the  review  of  its  use,  the  Agency  does 
not  believe  that  a  potential  for  hazard 
exists  when  N-acyl  sarcosines  and  their 
sodium  salts  are  used  in  accordance 
with  good  agricultural  practice.  The 
Agency  believes  that  these  ingredients 
are  useful  and  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  EPA  proposes  that  the 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
.  submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  vrithin  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  proposal  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of 
FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docket 
control  number,  (PP  4E4417/P671J. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
4E4417/P671]  (including  comments  and 
data  submitted  electronically  as 


described  below).  A  public  version  of 
this  record,  including  printed,  paper 
veraions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferaon  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this 
rulemaking,  as  well  as  the  public 
veraion,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  vrill 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  wiU  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

The  Office  of  Management  and  Budget 
has  exempted  this  proposed  rule  from 
the  requirements  of  section  3  of 
Executive  Order  12866. 

This  action  does  not  impose  any  ' 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1955  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093. 


October  28, 1993),  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  requited  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  Administrator  has 
determined  that  regulations  estabUshing 
new  tolerances  or  raising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  explaining  the 
factual  basis  for  this  determination  was 
published  in  the  Federal  Register  of 
May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  )uly  10, 1906. 
Stephen  L.  fohnsoo. 
Director.  RegistraUon  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
pari  180  be  amended  as  follows: 

PAFTT 180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authortty:  21  U.S.C  348a  and  371. 

2.  In  §  180.1001  the  table  in  paragraph 
(c)  and  (e)  is  amended  by  adding 
alphabetically  the  following  inert 
ingredients: 

1180.1001    Exemptlans  from  the 
raqulrenMnts  of  ■  tolennce. 


(c)- 


Inert  ingredients 


UmHs 


Uses 


WCocoyI  sarcosine  mixture  (CAS  Reg.  No.  68411-87-2)  (coinposed  o(  N-me»tyi-N-(1-    Not  to  exceed  10%  by 
oxooctyl)  glycine.  N-meltiyl-W-(1-oxo<)ecyl)  glycine,  W-meltiy1-A/-(r-oxodo(»ecyl)  glycine,  N-       pesticide  fofmulalion 
meltiyl-A/-(1-oxotelradecyl)  glycine,  (N-(TwttTyl-W-(1-oxohexadecy1)  glycine  and  Aknethyt- 
N-(l-<«ooctadecyl)glycine. 

WCocoyt  sarcosine,  sodium  salt  mixture  (CAS  Reg.  No.  61791-5»-1) Not  to  exceed  10%  by 

pestidde  formuiation. 


weight  of    Surfactant 


weight  of    SuftactanL 


AM,aun>yt«aicosine  (CAS  Reg.  No.  97-78-8) 


Not  to  exceed  10%  by  nveigM  of    SurtaclanL 

pesticide  fomxjlation. 


/*Methyt-AHl-oxododecyl)  glycine,  sodkim  saft  (CAS  Reg.  No.  137-16-6)  

AA*»ethyl-/V^1-oxo-9-octadecenyf)  glycine,  sodwm  salt  CAS  Reg.  No.  3824-77-9)  

M4M)iyl-AH1-oxocctadecyO  glycine,  sodkm  salt  (CAS  Reg.  No.  5136-S5-0) 


Not  to  exceed  10%  by  weight  of    Surtactwt 

pesticide  fofmulation. 
Not  to  exceed  10%  by  weight  of    Surfactant. 

pesticide  rormulatioa 
Not  Id  exceed  10%  by  weiglit  of    SurtaclanL 

pesbdde  lonTHilalion. 
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UmM 


Uses 


AHMhyMKI-oiiaMadBcyq  tfydns.  sodksn  saK  (CAS  Rsg.  NO.  30384-61-3)  . 

•  •  •  • 

AHUyilslnyl  ssioosins  (CAS  Rag.  No.  52568-73-3) ■ 

■  •  •  • 

MOsoy*  sanosfea  (CAS  Rsg.  Na  110-25-6) . 


W0ls«e»lsawaslna  (CAS  Rag.  No.  142-46-3). 


No>  to  saicaad  10%  by  «mV<  oI    Surfactirt. 
pastidda  feiTnulatton. 


Not  to  axcaed  10%  by  «ni|^  ol    SurfadanL 

pasldiJ*  tonnulallon. 


Not  to  anaad  10%  by  viaigM  oi    SurtsctanL 
partlcldataimMiaa 

Not  to  excaad  10%  by  waigM  ol    SurtadanL 
paaScida  lonnuWion. 


M' 


Umts 


MCorayt  saioosa»  ii***a  (CAS  Rag.  No.  68411-97-2)  (conpoaad  ol  AMnsBiy^A^I-    Not  to  axcaad  10%  by 
Ino^  tfyi**.  WmalhyMHI-oocodBCyO  (^ydna,  AMBS(hyl-W<1-o«ododscy()  gtydna.  W-       paaticida  tomn^Bon. 
msliyt^WKI-OMMradBcyO  SJyeine.  (A»<iialhYt-W<1-caMhe«adBcyO  glycine  and  Wflialhyl- 

AMIooodadacyQtfydna.  „^  ^      ,  .„  ^ 

MCoooyI  swo*ia.  sodun  a«  miiture  (CAS  Rag.  No.  61791-66-1) Not  to  exoaad  10%  by 

paaScida  lonnMion. 


waigM  of    SurtsctanL 


waigM  ol    SurfadanL 


IM^urayl  saiooalna  (CAS  Rag.  Na  97-78-9) 


AHMhyl^l-oiiodDdKryl)  (^cina.  sodhm  sali  (CAS  Rag  No.  137-18-6) 

AHMtiyt-/V<1-o«»»«cladacanyQ  fliyeina.  lodtom  salt  CAS  Rag.  Na  3624-77-9)  __ 

MMtiyl-M.<1-o<aaciadscYl)  glycine,  sodwrn  saN  (CAS  Reg  No.  5136-SS-O) 

AMMIiy»-/iH1-aiKi«a»aiacyl)  glydna,  aodum  sail  (CAS  Rag.  Na  30364-61-3) 


Not  to  anaad  10%  by  waig^  ol   SurtsctanL 
paaDcidatomiulallon. 

Not  to  exceed  10%  by  wai)^  ol    SurtsctsnL 

paslicide  Ibmnislloa 
Not  to  sucead  10%  by  weiglit  at    SutactsnL 

ponWclde  kjfiiulalion. 
Not  to  exceed  10%  by  waigM  at 

peaScide  KjinniliiMnn. 
Not  to  exceed  10%  by  waigH  at    SurtsctanL 

pesticide  tonnuMloa 


AMyiiaioyl  saicosine  (CAS  Reg.  Na  52568-73-3) . 

Mdaoyl  ssrcosine  (CAS  Reg.  No.  110-25-8) 

HSttmoit  tMcotm  (CAS  Rsg  Na  142-48-3)  — 


Not  to  sxceed  10%  by 
pssiKios  MiiMason. 


Not  to  sxceed  10%  by 
pssbcide  tonnUafion. 


Not  to  exceed  10%  by 
pesticide  tomiulalion. 


waig^  ol    SurtadsnL 


weigN  of    SurtsctanL 


wsigM  ol    SurtBdsrt. 
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40  CFR  Part  180 

[Pf>  3E4294/P668:  FRL-6371-a] 

Polybutsn*;  Toiaranc*  Exemption 

AOEMCV:  EnviToiunental  Protection 
Agency  (EPA). 


summary:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
polybutene.  when  used  as  an  inert 
ingredient  (sticker  end  spreading  agent) 
in  pesticide  formiUations  applied  to 
growing,crops  only.  This  proposed 
regulation  was  requested  by  Miller 
r)iftmiml  and  Fertilizer  Corporation 
pursuant  to  the  Federal  Food,  Drug,  and 


Cosmetic  Act  (FFDCA).  This  proposed 
time-limited  exemption  from  the 
requirement  of  a  tolerance  will  expire  2 
years  and  9  months  sfter  promulgation 
of  the  Gnal  rule  in  the  Federal  Register. 
DATES:  Comments,  identified  by  the 
docket  control  number  (PP  3E4254/ 
P658),  must  be  received  on  or  before 
August  23, 1996. 

addresses:  By  mail,  submit  written 
conunents  to:  PubUc  Response  snd 
Program  Resources  Branch,  Field 
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Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  U  St.,  SW., 
Washington,  DC  20460.  In  person 
.deliver  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  pubUc 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  address  given  above, 
from  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
hoUdays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket 
number,  (PP  3E4254/P6S8i.  No  CBI 
should  be  submitted  thruugh  e-mail. 
Electronic  conunents  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  Waller.  Registration  Support 
Branch.  Registration  Division  (7505W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  2800  Crystal  Drive, 
North  Tower.  Arlington,  VA,  (703)  308- 
8320,  e-mail: 

waller-mary@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Miller 
Chemical  and  Fertilizer  Corporation. 
P.O.  Box  333, 120  Radio  Road,  Hanover, 
PA  17331,  has  submitted  pesticide 
petition  (PP)  3E4254  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
section  408(eJ  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act,  21  U.S.C.  346a(e), 
propose  to  amend  40  CFR  180.1001(d) 
by  establishing  an  exemption  bom  the 
requirement  of  a  tolerance  for  residues 
of  polybutene,  when  used  as  an  inert 


ingredient  (sticker  and  spreading  agent) 
in  pesticide  formulations  appUed  to 
growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  folloviring  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfectants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  pellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  poUcy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305),  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  vnll  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
the  Usted  studies  to  rule  on  the 
proposed  tolerance  or  exemption  fi^m 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  The  results  of  the  data 
and  evaluations  are  described  below: 

1.  Acute  toxicity  data  indicated  the 
follovdng:  acute  oral  toxicity  studies 
established  LDjo  values  ranging  from 
5,000  mg/kg  to  12,000  mg/^;  an  acute 
dermal  toxicity  study  demonstrated  no 
systemic  toxicity;  primary  eye  irritation 
studies  demonstrated  minimal  eye 
irritation;  a  primary  skin  irritation  study 
demonstrated  no  dermal  irritation;  and 
a  dermal  sensitization  study  was 
negative. 

2.  A  90-day  rat  oral  toxicity  study 
established  the  systemic  toxicity  no- 
observed-effect  level  (NOEL)  of  >  2.500 
mg/kg/day. 

3.  A  gene  mutation  test  in  cultured/ 
Chinese  hamster  ovary  cell  strain  ASS2 
CHO/XPRT  showed  no  evidence  of 
cytotoxicity  or  mutagenicity  up  to  a 
concentration  of  1.0  |ig/plate. 

4.  An  in  vivo  mammalian  marrow 
cytogenetic  test  using  mice  indicated  no 
increased  incidence  of  micronucleated 
polychromatic  erythrocytes. 

5.  The  Structural  Activity  Team  (SAT) 
of  the  Office  of  Pollution  Prevention, 
and  Toxics  (OPPT)  evaluated  this  inert 
ingredient  based  on  the  physico- 


chemical  characteristics  submitted  by 
the  petitioner  and  the  validated  data. 
The  SAT  stated  that  no  absorption  was 
expected  through  any  exposure  route, 
and  the  health  effects  of  this  inert 
ingredient  are  of  low  concern.  The  SAT 
concluded  that  exposure  to  the  inert 
ingredient  was  not  expected  to  result  in 
any  significant  health  effects. 

6.  An  avian  acute  oral  toxicity  study 
estabhshed  an  LDm  >  2,150  mg/kg  and 
an  avian  subacute  dietary  toxicity  study 
established  an  LC50  >  5,000  ppm. 

7.  Exposure  to  aquatic  envirorunents 
is  considered  unlikely  based  on  the  poor 
solubiUty  and  sticky  physical 
characteristic  of  the  inert  ingredient. 

8.  The  inert  ingredient  is  expected  to 
degrade  via  photochemical  reactions 
followed  by  microbial  co-metaboUsm  of 
the  photochemical  products.  Leaching  is 
not  expected  because  of  the  inert 
ingredient's  relative  insolubiUty  in 
water  and  tendency  to  adhere  to 
surfaces  as  a  film. 

The  Agency  does  not  expect  exposure 
to  polybutene  to  pose  a  risk  to  the 
public  health  based  on  the  lexicological 
profile  which  indicates  a  lack  of 
mutagenicity,  the  extremely  low  acute 
and  subchronic  toxicity,  and  the  SAT 
evaluation  which  indicated  that  no 
absorption  was  expected  via  any 
exposure  route  and  therefore,  exposure 
to  this  inert  ingredient  would  not  result 
in  any  significant  health  effects.  The 
Agency  has  concluded  that  ecological 
effects  are  minimal  based  on  the 
extremely  low  avian  toxicity,  and  the 
unique  physico-chemical  characteristics 
which  also  attributed  to  the  low 
environmental  concern. 

Based  upon  the  above  information 
and  review  of  its  use,  the  Agency  has 
found  that,  when  used  in  accordance 
with  good  agicultural  practices,  this 
inert  ingredient  is  useful  and  a  tolerance 
is  not  necessary  to  protect  the  pubUc 
health  Therefore,  EPA  proposes  that  the 
exemption  from  the  requirement  of  a 
tolerance  be  ^fatjlished  as  set  forth 
below. 

The  Agency  has  decided  to  add  a 
separate  section  to  part  180  instead  of 
amending  §  18C. 1001(d)  as  proposed  by 
the  petitioner.  This  change  is  being 
made  because  this  is  a  time-limited 
exemption  from  the  requirement  of  a 
tolerance  and  it  would  not  fit  well  in  the 
table  format  of  paragraph  (d).  in 
addition,  this  exemption  from  the 
requirement  of  a  tolerance  is  being 
proposed^ a  time-limited  exemption 
because  the  Agency  does  not  have  data 
for  two  required  studies:  A  90-day 
feeding  study  in  dogs  and  a 
developmental  toxicity  study  in  rxxlents. 
These  studies  are  being  required 
because  they  are  part  of  the  base  set  data 
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requirements.  The  Agency  will  raniire 
that  the  above  studies  be  submittad 
within  2  years  of  the  date  of 
promulgation  of  the  final  rule  in  the 
Federal  Regicter.  When  the  Ageiscy 
receives  thoe  studies,  it  will  reassess 
this  exemption  from  the  requirement  of 
a  tolerance.  However,  based  upon  the 
data  considered  in  support  of  the 
petition  and  the  restriction  on  exposure 
offered  by  a  time  limitation,  the  Agency 
does  not  believe  that  this  proposed 
exemption  from  the  requirement  of  a 
tolerance  poses  a  risk  to  human  health 
or  the  environment. 

Upon  adoption,  this  exemption  bom 
the  requirement  of  a  tolerance  will 
expire  2  years  and  9  months  after 
promulgation  of  the  Snal  rule  in  the 
Federal  Kagiater.  Residues  will  not  be 
considered  actionable  if  a  pesticide 
containing  this  inert  ingredient  is 
legally  applied  during  the  term  of  a 
conditimial  registration  under  the 
Federal  Inaecticide,  Fungicide  and 
Rodenticida  Act  (F1FRA).  as  amended. 
and  in  accordance  with  the  acceptable 
labeling  \mder  a  conditional 
registration.  This  exemption  from  the 
requirement  of  a  tolerance  will  be 
revoked  if  any  data  indicate  such 
ravocatioo  is  necessary  to  protect  the 
public  health. 

Any  person  who  has  registarad  or 
submitted  an  application  for  registration 
of  a  pestidde,  under  the  Federal 
Inaecticide,  Fungicide,  and  Rodenticide 
Act  IKU-'KA)  as  amended,  which 
mnfainii  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  tnia  document  in  the 
Fadaral  lagiatar  that  this  proposal  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  40B(e)  of 
FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 

CKwed  regulation.  Comments  must 
a  notation  indicating  the  docket 
control  number,  fPP  3E4254/P6581.  AH 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
PubUc  Response  and  Program  Rasources 
Branch. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  IP? 
3E42S4/F658i  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBl,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C].  Office  of 


Pestidde  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefierson  Davis  Highway, 
Arlington,  VA. 

Electronic  conunents  can  be  sent 
directly  to  EPA  at: 

opp.dockMfcpamail.tpa.gDv 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADOMSacs  at  the  beginning  of  this 
document. 

The  Office  of  Management  and  Budget 
has  exempted  this  proposed  rule  from 
the  requirements  of  section  3  of 
Executive  Order  12866. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"uniimdad  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28, 1993),  entitled  Rnhanring 
the  Intergovernmental  Partnership,  or 
special  cansideration  as  required  fay 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612),  the  Administrator  has 
determined  that  regulations  establishing 
new  inert  ingredient  tolerances  or 
raising  tolerance  levels  or  establishing 
exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  sul^tantial  number  of  small 
entities.  A  certification  statement 
explaining  the  factual  basis  for  this 
determination  was  published  in  the 
Federal  RagiataT  of  May  4, 1981(46  FR 
24950). 

List  of  Subiacts  in  40  CFK  Fait  lao 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  5, 1996. 


PARTISCMAMENDEO] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

ArifaarUTt  21  U.S.C  34fla  and  371. 

2.  Section  180.1168  is  added  to 
subpart  D  to  read  as  follows: 


flM.1168    Poiybulana: 

the  raqulramant  o(  a  Mafinoa. 

A  time-limited  exemption  from  the 
requirement  of  a  tolerance  is  esUblished 
for  residues  of  polybutene  (CAS  Reg. 
No.  9003-29-6).  molecular  weight  (in 
amu)  320  or  greater,  not  to  exceed  35 
percent  of  the  pesticide  formulation 
when  used  as  an  inert  ingredient 
(sticker  and  spreading  agent)  in 
pesticide  formulations  applied  to 
growing  crops  only.  This  time-limited 
exemption  from  the  requirement  of  a 
tolerance  will  expire  on  April  26, 1999. 
(FR  Doc  96-18391  Filed  7-23-«S:  8:45  ami 


40CFRPartiaO 

tPPaF4S0ttP«73i  FRueaas-q 

nN2070-AC18 

Avenneclln  B1  and  Its  Oalt»«> 


Acting  Dindor,  Begistration  Division,  Office 

of  Pesticide  Prognunt.  , 

Therefore,  it  is  proposed  that  40  CFR 
part  ISO  be  amended  as  follows: 


AOBWY:  Environmental  Protection 

Agency  (EPA). 

ACnoW:  Proposed  Rule. 

SUMMART:  EPA  proposes  to  establish  a 
tolerance  for  combined  residues  of  the 
inaecticide  Avermectin  Bi  and  its  delta- 
8,9-isomer  in  or  on  the  raw  agricultural 
comiAodity  potatoes.  The  proposed 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
insecticide  was  requested  in  a  petition 
submitted  by  the  Merck  Research 
laboratories.  Division  of  Merck  Co.,  Inc. 
DATES:  Comments,  identified  by  the 
docket  number  |PP  5F4506/P673).  must 
be  received  on  or  before  August  23, 
1996. 

AOORCaaES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Progralns,  Enviroiunental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DO  20460.  In  person,  bring 
comments  t'orRm.  1132,  CM  #2,  1921 
JeSerson  Davis  Highway,  Arlington,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  wUl  not  be 
diadoaed  except  in  accordance  with 
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procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  coafidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to  opp- 
docketSepamail.epa.gov.  Electronic 
conunents  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PP  5F4508/P673).  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  George  LrRocca,  Product  Manager 
(PM)  13,  Regisiration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460.  - 
Office  location  and  telephone  number: 
Rm.  204,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703) 
305-6100,  e-mail: 
larocca.georgeSepamail.epa.gov. 
SUPPLEMENT  ART  INFORMATION:  On  April 
19, 1995,  Merck  Research  Laboratories, 
Inc.  submitted  a  pesticide  petition  (PP 
5F4508)  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
34ea(d),  establish  a  tolerance  for 
combined  residues  of  the  insecticide 
avermectin  Bi  and  its  delta-8,9-isomers 
in  or  on  the  raw  agricultural  commodity 
(RAC)  potatoes  at  0.002  parts  per 
million  (ppm).  On  February  20, 1996,  at 
the  request  of  EPA,  Merck  amended  the 
pesticide  petition  proposing  an  increase 
in  the  tolerance  from  0.002  ppm  to 
0.005  ppm  based  on  the  limits  of  the 
analytiral  methodology  testing. 

The  data  submittedin  support  of  this 
tolerance  and  other  relevant  material 
have  been  reviewed.  The  toxicological 
and  metabolism  data  and  analytical 
methods  for  enforcement  purposes 
considered  in  support  of  this  tolerance 
are  discussed  in  detail  in  related 
dociunents  published  in  the  Federal 


Kagisler  of  May  31, 1989  (54  FR  23209) 
(for  cottonseed)  and  August  2, 1989  (54 
FR  31836)  (for  citrus). 

The  Agency  used  a  two-geneiation  rat 
reproduction  study  with  on  uncertainty 
factor  of  300  to  establish  a  Reference 
Dose  (RfD).  The  300-fold  uncertainty 
factor  was  utilized  for  (1)  inter-  and 
intre-species  diflsrences,  (2)  the 
extremely  serious  nature  (pup  death) 
observed  in  the  reproduction  study,  (3) 
maternal  toxicity  (lethahty)  no- 
observable-effect  level  (NOEL)  (0.05  mg/ 
kg/day),  and  (4)  cleft  palate  in  the 
mouse  developmental  toxicity  study 
with  isomer  (NOEL  =  0.06  mg/kg/day). 
Thus,  based  on  a  NOEL  of  0.12  mg/kg/ 
day  from  the  two-generation  rat 
reproduction  study  and  an  uncertainty 
foctor  of  300,  the  RS}  is  0.0004  mg/kg/ 
body  weight(bwt)/day. 

A  chronic  dietary  exposure/risk 
assessment  baa  been  perfonned  for 
avermectin  Bi  using  (he  above  RfD. 
Available  information  on  anticipated 
residues  and  100%  crop  treated  was 
incorporated  into  the  analysis  to 
estimate  the  Anticipated  Residue 
Contribution  (ARC).  The  ARC  is 
generally  considered  a  more  realistic 
estimate  than  an  estimate  based  on  the 
tolerance-level  residues.  The  ARC  for 
established  tolerances  and  the  current 
action  is  estimated  at  0.000017  mg/kg/ 
bwt/day  and  utilizes  4.2  percent  of  the 
RfD  for  the  U.S.  population.  For  non- 
nursing  infents  less  than  1  year  old  (the 
sub-group  population  with  the  highest 
exposure  level)  the  ARC  for  established 
tolerances  and  the  current  action  is 
estimated  at  0.000040  mg/kg  bwt/day 
and  utilizes  10.0%  of  the  RiD.  Generally 
speaking,  the  Agency  has  no  cause  for 
concern  if  anticipated  residues 
contribution  for  all  published  and 
proposed  tolerances  is  less  than  the  RfD. 

Because  of  the  developmental  effects 
seen  in  animal  studies,  the  Agency  used 
the  mouse  teratology  study  (with  a 
NOEL  of  0.06  mg/kg/day  for 
developmental  toxicity  for  the  delta-8,9 
isomer)  to  assess  acute  dietary  exposure 
and  determine  a  margin  of  exposure 
(MOE)  for  the  overall  U.S.  population 
and  certain  subgroups.  Since  the 
toxicological  end  point  pertains  to 
developmental  toxicity,  the  population 
group  of  interest  for  this  analysis  is 
women  aged  13  and  above,  the  subgroup 
which  most  closely  approximates 
women  of  child  bearing  ages.  The  MOE 
is  calculated  as  the  ratio  of  the  NOEL  to 
the  exposure.  For  this  analysis,  the 
Agency  calculated  the  MOE  for  the 
high-end  exposures  for  women  ages  13 
and  above.  The  MOE  is  120.  Generally 
speaking,  MOEs  greater  than  100  for 
developmental  toxicity  do  not  raise 
concerns. 


The  metabolism  of  the  chemical  in 
plants  and  animals  for  the  use  is 
adequately  understood.  The  established 
tolerances  for  cattle  meat,  meat 
byproducts,  milk  and  fet  are  adeqiuto  to 
cover  the  increased  dietary  burden  from 
the  addition  of  the  feed  items  potato 
culls  and  processed  potato  waste.  There 
is  no  reasonable  expectation  of  finite 
residues  in  poultry  and  swine,  therefore 
no  tolerances  are  necessary  at  this  time. 
Adequate  analytical  methodology 
(HPLC-Fluorescence  Methods)  is 
available  for  enforcement  purposes. 
Prior  to  pubUcation  in  the  Pesticide 
Analytical  Manual,  Vol  n,  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  enforcement 
when  requested  from  Calvin  Furlow, 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  S>W.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1132,  CM  «2,  1921  JeOetson-Davis 
Hwy.,  Arlington,  VA  22202.  (703)  305- 
5232. 

The  tolerances  established  by 
amending  40  CFR  part  ISO  will  be 
adequate  to  cover  residues  in  or  on 
potatoes.  There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical  Based  on 
the  information  and  data  considered, 
the  Agency  has  determined  that  the 
tolerance  established  by  amending  40 
CFR  part  180  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  esUblished  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registratioo 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docket 
number,  [PP  SF4508/P673I. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
5F4508/P673l(including  comments  and 
date  submitted  electronically  as 
described  below).  A  pubUc  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  bom  8  ajn.  to  4:30  pjn,, 
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Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Kssponae  and 
Prognm  Reaouioes  Branch,  neld 
Operations  Division  (7S06C),  Office  of 
Pesticide  Programs,  EnvircDmental 
Piotectiaa  Agency,  CM  «2, 1821 
lethraon  Davis  IflgliMray.  Arlington.  VA 
22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppHlockMCapanuiLapa.gov 

Electronic  commmts  must  be 
submitted  as  sn  ASCII  file  avoiding  the 
use  of  spedal  characters  and  any  form 
of  eiKjy  uiloa. 

The  official  record  of  this  rulemaking, 
as  vrall  as  the  public  version,  as 
described  above,  will  be  kmt  in  paper 
form.  Accordingly,  EPA  wiU  traiisiisr  all 
comments  received  electronically  into 
printed  paper  form  as  they  are  received 
and  will  pbce  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  address  in 
AOOfCSSEES  at  the  beginning  of  this 
document 

Under  Executive  Order  12866  (58  FR 
51735,  Oct  4, 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
Jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  ahering  the  budgetary 
impacts  of  entitlement,  grants,  user  fises, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  sub)ect  to  OMB  review. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  tPub.  L.  104-1),  or 
require  prior  consultation  as  specified 


by  Executive  Order  12875  (58  FR  58093, 
October  28, 1993).  entitled  Knhanring 
the  Intergovernmental  Partnership,  or 
special  oonsideratian  as  required  by 
Executive  Order  12896  (59  FR  7629, 
February  16, 1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  FtadbUity  Act  (U.S.C.  601- 
612),  the  Administrator  has  determined 
that  regulations  establishing  new 
tolerances  or  raising  tolerance  levels  or 
establishing  exemptions  from  toleiance 
requiiements  do  not  have  a  significant 
aconamic  impact  on  a  substantial 
number  of  sinall  entities.  A  oettificadon 
statement  explaining  the  factual  basis 
for  this  detenninatians  tras  published  in 
the  Federal  KagWer  of  May  4. 1981  (46 
FR  24950). 

List  cf  Sabfada  ia  40  Cn  Put  in 

Environmental  protection, 
Administntive  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dstwl:  July  10.  law. 

SNflisB  L.  JnhiiSM, 

Dtnctor,  R^gMration  DMtion,  OffJca  of 

Pesticide  Progmnu. 

Thereibre.  it  is  proposed  that  40  CFR 
part  180  be  amended  aa  follows: 

PART  180-(AMEflOED] 

1.  The  authority  citation  of  part  180 
continues  to  read  as  follows: 

Anthsrily:  21  U.S.C  346a  and  371. 

2.  In  S  180.449  the  table  in  paragraph 
(b)  is  amended  by  adding  alphabetically 
an  entry  for  the  coitunodity  "potatoes," 
to  read  as  follows: 

|18a4M   Awnneclln  B,  end  Be  deWi  tjt- 
laomer  toleranoeefor  leeMuse. 


(b)* 


ConvnodHy 


DEPARTMENT  OF  COMMERCE 

Nationat  Ocaanic  and  Ataioaphacte 
Admlnlatration 

MCFR  Part  648 
|U>.0718ME] 

FWiarlaa  o(  ttM  NortKaaatMn  United 
aiataa,  Aman<tnant  9  to  the  SMiwnar 


Parts  par 


0.005 


[FR  Ooc.  96-18392  Filed  7-23-96;  S:4S  am) 

aaiMoooocs 


AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

ACnON:  Notice  of  availability  and 
request  for  comments. 

auMUirr:  NMFS  issues  this  notice  to 
advise  that  the  Mid- Atlantic  Fishery 
Management  Coimcil  (Council)  has 
submitted  Amendment  9  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fisheries  (FMP)  for  Secretarial  review 
and  is  requesting  comments  fiom  the 
public.  AmendiMnt  9  would  initiate 
management  measures  for  the  black  sea 
bass  fishery. 

DATES:  Comments  must  be  received  on 
or  before  September  12. 1996. 
AOOMSIES:  Send  oHnments  to  Dr. 
Andrew  A.  Rosenberg,  Regional 
Director,  NMFS,  Northeast  Regional 
Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930-3799.  Mark  the 
outaide  of  the  envelope  "Conunents  on 
the  Black  Sea  Bass  Fishery." 

Copies  of  proposed  Amendment  9,  its 
Regulatory  Impact  Review  (RIR)  and  the 
Initial  Regulatory  Flexibili^  Analysis 
contained  within  the  RIR,  and  the  Final 
Environmental  Impact  Statement  are 
available  fiom  David  R.  Keifer, 
Executive  Director.  Mid-Atlantic 
Fishoy  Management  Coimcil,  Room    - 
2115  Federal  Building,  300  S.  New 
Street.  Dover,  DE 19904-6790. 
FOR  FVHmCR  MFOmMTKM  OONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  506-281-9221. 
SUPPtafBITAIIY  aiFOnMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  (16 
U.S.C  1801  et  seq.)  requires  that  each 
regional  fishery  management  council 
submit  any  fishery  management  plan  or 
amendment  it  prepares  to  the  Secretary 
of  Commerce  (Seoetary)  for  review  and 
approval  or  diisapproval.  The  Magnuson 
Act  also  requires  that  the  Secretary, 
upon  receiving  the  plan  or  amendment 
for  review,  immediately  make  a 
preliminary  evaluation  of  whether  the 
amendment  is  sufficient  to  warrant 
continued  review,  and  publish  a  notice 
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that  the  plan  or  amendment  is  available 
for  public  review  and  comment.  The 
Secretary  will  consider  the  public 
comments  in  determining  whether  to 
approve  the  plan  or  amendment. 

Amendment  9.  if  approved,  would 
revise  the  FMP  to  institute  management 
measures  for  the  black  sea  bass  ^hery. 
Such  measures  would  allow  the  black 
sea  bass  {CentroptistJs  striata)  resource 
to  rebuild  over  a  7-year  period.  The 
black  sea  bass  resource  is  overfished. 

Proposed  management  measures 
include;  Dealer,  charter/party  vessel, 
and  operator  permits:  moratorium  vessel 
permits  for  the  directed  commercial 
fishery;  a  requirement  that  permitted 
vessels  may  sell  only  to  permitted 
dealers;  mandatory  reporting  for 
permitted  vessels  and  dealers;  escape 
vents  on  black  sea  bass  pots  or  traps; 
degradable  hinges  and  fasteners  in  pots 


or  traps;  maximum  size  for  rollei<^)sed 
in  roller  rig  trawl  gear,  minimum  fish 
sizes  for  the  commercial  and 
recreational  fisheries;  minimum  codend 
mesh  requirements  when  possessing 
more  than  a  threshold  level  of  black  sea 
bass  on  board;  and  a  mechanism  lo 
enable  the  Council  to  establish  special 
management  zones  aroimd  artificial  reef 
areas.  A  firamework  process  would  also 
allow  annual  adjustment  of  the 
minimiun  fish  size,  escape  vent  size, 
and  mesh  requirements. 

In  1998  and  beyond,  the  Council  also 
proposed  to  implement  a  coastwide 
recreational  harvest  limit,  a  slate  by 
state  commercial  quota  lo  reduce  fishing 
mortality,  and  a  provision  to  allow  for 
the  lespecification  of  the  maimer  in 
which  the  commercial  quota  is  allocated 
(e.g.  coastwide.  rather  than  state  by 
state). 


NMFS,  on  behalf  of  the  Secretary, 
disapproved  the  state  by  state 
commercial  quota  in  Amendment  9 
before  publishing  this  notice  of 
availability  as  authorized  under  section 
304(a)(1)(A)  of  the  Magnuson  Act. 

Day  1  of  Amendment  9  is  )uly  15. 
1996.  Proposed  regulations  to 
implement  this  amendment  are 
scheduled  to  be  published  within  15 
days  of  this  date. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  July  IS,  1996. 
Richard  W.  Surdi, 
/Irting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Senice. 
(FR  Doc.  96-18699  Filed  7-18-96;  5:03  pml 
sajjNQ  cooE  »i»-a>-f 
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This  secboo  of  It*  FEDERAL  REGISTER 
contains  documents  o(t)er  than  njles  or 
proposed  rules  that  aie  applicable  to  the 
puljlic.  Notices  of  hearings  and  investigations, 
committee  moetinQS.  agency  decisions  and 
ratings,  delegations  ol  aunvxity.  niing  of 
paWions  and  applications  and  agency 
slalanients  of  ofganization  and  functions  are 
enamples  of  docunents  appearing  In  this 
secttoa 


DEPARTMENT  Of  AGRICULTURE 

Cooperative  Stats  Research, 
Education,  and  Extension  Service 

Notice  of  bitMit  To  Reviae  a  Currently 
Approved  Information  Collection 

AOENCY:  Coopetative  State  Research, 
EducaUon,  and  Extension  Service, 
USDA. 

ACTWN:  Notice  and  request  for 
comments. 

SUMMADY:  In  accordance  with  the 
paperwork  Reduction  Act  of  1995,  this 
notic»  annoimces  the  Cooperative  Slate 
Res8an±,  Education,  and  Extension 
Service's  (CSREES)  intention  to  revise  a 
currently  approved  infonnation 
collection  in  support  of  Form  (3SREES- 
665  "Assurance  of  Compliance  with  the 
Department  of  Agriculture  Regulations 
Under  Title  VI  of  the  Qvil  Ri^ts  Act  of 
1964  (as  amended)",  and  Form 
CSREES-66e  "Organizational 
Information". 

OATIS:  Comments  on  this  notice  must  be 
received  by  no  later  than  September  27, 
1996,  to  be  assured  of  consideration. 

ADOCnONAL  aironiATION  OR  COMMENTS: 
Contact  Dr.  Sally ).  Rockey,  Acting 
Deputy  Administrator,  Competitive 
Research  Grants  and  Awards 
Management,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agric\ilture, 
AG  Box  2240. 901 D  Street.  S.W.. 
Washington.  D.C.  20250-2240.  (202) 
401-1761. 

WPPLOKNTARY  ItromiATKIN: 

Title:  Assurance  of  Compliance  with 
the  Department  of  Agriculture 
Regulations  Under  Title  VI  of  the  Qvil 
Ri^its  Act  of  1964  (as  amended),  and 
Organisational  Infnmatian. 

OMB  Number  0524-0026. 

Bxpiratkm  Date  of  Approval:  August 
31. 199B. 


Type  of  Bequest:  Intent  to  revise  and 
extend  currently  approved  infonnation 
collection. 

Abstract:  This  action  is  necessary  to: 
(1)  change  the  forms  from  a  CSRS 
(Cooperative  State  Research  Service)  to 
a  CSREES  (Cooperative  Stale  Research, 
Education,  and  Extension  Service) 
designation  in  accordance  with  the  1994 
reorganization  of  the  U.S.  Department  of 
Agriculture,  and  (2)  obtain  approval  for 
use  of  theforms  beyond  the  current 
expiration  date.  The  collection  of  this 
information  enables  CSREES  to 
determine  that  applicants  recommended 
for  awards  are  responsible  recipients  of 
Federal  fimds.  The  information  pertains 
to  organizational  management  and 
financial  matters  of  the  potential 
grantee,  as  well  as  a  certification  that  it 
complies  with  the  Civil  Rights  Act  of 
1964,  as  amended.  This  information  is 
submitted  to  CSREES  on  a  one-time 
basis.  If  sufficient  changes  occur  vinthin 
the  organization,  the  grantee  submits 
revised  information.  Form  CSREESc665 
documents  that  the  grantee  will  comply 
with  Title  VI  of  the  Qvil  Rights  Act  of 
1964,  as  amended.  Form  CSREES-666 
and  the  documents  which  the  applicant 
attaches  to  this  form  provide  CSREES 
with  information  such  as  the  legal  name 
of  the  grantee,  certification  that  the 
organization  has  the  legal  authority  to 
accept  Federal  funding,  identification 
and  signatures  of  the  key  officials  of  the 
organization,  the  organization's 
practices  in  regard  to  compensation 
rates  and  benefits  of  employees, 
insurance  for  equipment,  subcontracting 
with  other  organizations,  etc,  as  well  as 
the  finfTtn**!  condition  of  the 
orgsntzation.  All  of  this  information  is 
considered  by  CSREES  prior  to  award  to 
determine  that  grantees  are  both 
managerially  and  fiscally  responsibla. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  8'/^  hours  per 
response. 

Respondents:  Individuals  or 
households,  business  or  other  for  profit, 
non-profit  institutions  and  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Armual  Burden  on 
Respondent:  680  hours. 

Copies  of  this  information  coUectian 
can  bs  obtained  from  Dr.  Sally  Rocfcey. 


Acting  Deputy  Administrator.  (202) 
401-1761. 
Comments.'  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  ftmctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  infonnation  including  the  validity  of 
the  methodology  and  assumptions  used: 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collectian 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Dr.  Sally  Rockey,  Acting  Deputy 
Administrator,  Competitive  Research 
Grants  and  Awards  Management, 
Cooperative  Stale  Research,  Education, 
and  Extension  Service,  U.S.  Department 
of  Agriculture,  AG  Box  2240. 901  D 
Street.  S.W..  Washington.  D.C  20250- 
2240.(202)401-1761. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 

Dons  It  Wsshington.  D.C,  this  1 7th  day  of 
July  1998. 
Louise  Ebaugh, 

Acting  Deputy  Adminlstmtor,  Competitive 
Research  Grants  and  Awards  Manajemenf, 
Cooperative  State  Reaeaich,  Education,  and 
Extension  Service. 

IFR  Doc  96-18726  Filed  7-23-96-,  B:4S  ami 
■UJMO  OOOf  »1»4MI 


Forast  Servlee 

Taneum/Peachaa  Road  Aooeaa  Proiact, 
Wanatchaa  Naflonal  Foraat,  KKUIm 
County  Waahlngton 

AOBICY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  a  draft  envinmmental 
impact  statement. 


;  The  Forest  Service,  USDA, 
%*iU  prepare  a  supplement  to  the  draft 
enviroiunental  impact  statement  (EIS) 
for  the  Taneum/Peaches  Road  Access 
Pro)ect  on  the  Wenatcfaee  National 
Forest,  which  was  leleased  for  ptiUic 
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review  in  January  1996  (66  FR  2508). 
This  supplement  will  document  the 
environmental  analyses  of  additional 
information  that  was  not  included  in  the 
original  road  access  draft  EIS.  This  new 
in&mation  includes:  change  in  the 
road  access  right-of-way;  two  addiUonal 
alternative  road  locations  will  be 
considered;  and  a  third  road  access  will 
be  added.  The  Forest  Service  gives 
notice  of  this  analysis  so  that  interested 
and  affected  people  are  aware  of  how 
they  may  paiiicipate  and  contribute  to 
the  final  dedaion. 
FOR  fURT>CR  MTORMATION  CONTACT: 
Questions  and  comments  about  this 
supplement  should  be  directed  to 
Douglas  Campbell,  Lands  Specialist,  Cle 
Elum  Ranger  District,  803  West  Second 
Cle  Elum.  Washington  98922,  phone 
509-674-4411. 

SUPPI.EMENTART  INTORMATKM:  The 
Wenatchee  National  Forest  is  initiating 
this  action  in  response  to  an  appUcation 
filed  by  Plum  Creek  Timber  Company. 
The  applicant  requests  additional  right- 
of-way  across  National  Forest  System 
(NFS)  lands  for  the  purpose  of 
establishing  legal  access  to  their  lands. 
The  information  to  be  included  in  the 
supplement  includes  a  change  in  the 
road  access  right-of-way  application 
from  temporary  road  permit  to 
permanent  road  right-of-way:  the 
addition  of  two  new  alternatives  for 
road  locations  in  the  Taneum  and  in  the 
Peaches  Ridge  project  areas;  and  the 
addition  of  a  third  road  access  project 
area.  Big  Bend,  in  the  Little  Creek 
drainage  of  the  Yakima  River  watershed. 
The  proposed  access  involves 
approximately  38  feet  of  road  on  .1  acres 
of  NFS  land  for  the  Peaches  section;  432 
feet  of  road  on  .7  acres  of  NFS  land  for 
the  Tameimi  section;  and  .6  miles  of 
road  on  4.3  acres  of  NFS  land  for  the  Big 
Bend  section. 

The  applicant  seeks  legal  access 
pursuant  to  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA).  The 
ANILCA  directs  the  Forest  Service  to 
grant  access  to  in-holdings  of  non- 
Federal  land  within  the  National  Forest 
boimdary  for  the  reasonable  use  and 
enjoyment  of  those  lands  by  the 
landowner.  The  applicant  has  stated 
that  it  intends  to  manage  the  lands  to  be 
accessed  for  long  term  timber 
production  utilizing  conventional 
ground  based  logging  systems.  The 
applicant  intends  to  build  roads  on  the 
permitted  rights-of-way  sufficient  to 
support  the  intended  use  of  the  land. 

The  supplement  will  be  prepared  and 
circulated  in  the  same  manner  as  the 
draft  EIS  (40  CFR  1502.9).  The 
supplement  to  this  draft  EIS  is  expected 
to  be  released  to  the  public  for  review 


in  Auguist  1996.  The  comment  period  on 
the  draft  supplement  will  be  45  days 
from  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 


Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
enviromnental  review  process.  First, 
reviewers  of  a  draft  supplement  to  the 
EIS  must  structure  their  participation  in 
the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions.  Vermont 
Yanlcees  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  supplement  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  EIS  may  be  waived  or 
dismissed  by  the  courts,  aty  ofAngood 
v.  Hodel,  803  F.  2d.  1016. 1022  (9th  Qr. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
conunent  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfiilly  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  supplement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
supplement.  Comments  may  also 
address  the  adequacy  of  the 
supplemental  EIS  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  (Reviewer  may  wish  to 
refer  to  the  Council  on  Enviroimiental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Enviromnent  Policy  Act  at  40 
CFR  1503.3  In  addressing  these  points.). 

After  the  45  day  comment  penod  ends 
on  the  draft  supplement,  the  comments 
will  be  analyzed  and  considered  by  the 
Forest  Service  in  preparing  the  final 
supplement.  The  final  EIS  is  scheduled 
to  be  completed  by  October  1996. 

In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  the  conunents 
received  (40  CFR  1503.4).  The 
responsible  official.  Forest  Supervisor 
Soimy ).  O'Neal,  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS  and 
apphcable  laws,  regulations,  and 
poUcies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 


will  docimient  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  The  Forest  Service  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  Part  215). 

Dated:  July  IS,  1996. 
SaaByJ.OTtaal. 
Forest  Supervisor. 

[FK  Doc.  96-18769  Filed  7-^3-96:  S:4S  ami 
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Intargovammantal  Commnta* 
Suboommtttaa  maeHng 

AOENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  Meeting. 

summary:  The  Intergovenunental 
Advisory  Committee  will  meet  on  July 
31, 1996,  at  the  Robert  Duncan  Plaza 
Building,  333  SW  First  Ave.,  Portland. 
Oregon  97208  in  the  Regional  Forester's 
conference  room  on  the  6th  floor.  The 
purpose  of  the  meeting  is  to  continue 
discussions  to  identify  issues  and 
solutions  to  improve  the 
implementation  of  the  Northwest  Forest 
Plan  (NFP)  and  in  particular  to  focus  on 
ways  to  help  field  specialists  evaluate 
riparian  reserves  during  watershed 
analysis.  The  meeting  will  begin  at  9«) 
a.m.  and  continue  imtil  12:00  noon.  The 
lAC  meeting  will  be  open  to  the  public 
and  is  fiiUy  accessible  for  people  with 
disabilities.  Interpreters  are  available 
upon  request  in  advance.  Written 
comments  may  be  submitted  for  the 
record  at  the  meeting.  Time  will  also  be 
scheduled  for  oral  public  comments. 
Interested  persons  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  Don  Knowles,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Avenue,  P.O.  Box  3623, 
Portland,  OR  97208  (Phone:  503-326- 
6265). 

Dated:  July  12. 1996. 
Donald  R.  Kmnrka. 
Designated  Federal  Official. 
(FR  Doc.  96-18762  Filed  7-23-96;  8:45  iml 
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Rural  UtIHIiea  Sarvica 

Trt-State  Oaneratton  and  Transmlaaion 
Asaociation,  Inc.;  Finding  of  No 
Significant  Impact 

AOENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  finding  of  no 
signfficant  impact 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS). 
formerly  the  Rural  Electrification 
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Administntian,  hai  made  *  finding  of 
no  rigf'W^"'  impact  (FONSI)  with 
raspect  to  the  potential  enviraomental 
impact  related  to  the  construction  and 
operation  of  the  Comandhe  to 
Waiaaobaig  230  kV  Tranoniaaion  Line 
Pio)ect  by  Tti-State  Genaratian  and 
Tranamiaaian  Asaociatioo,  Inc.  re- 
state) of  Denver,  Cokirada  The 
propoaed  project  is  located  in  Puablo 
and  Husrono  Counties,  Colorado,  thit 
FONSI  is  based  on  an  Enviromnanlal 
Aaaaaament  (EA)  prepared  by  RUS  and 
an  Environmental  Analysts  (EVAL) 
piepered  by  Tri-State  and  ita 
environmaotal  consultant,  BNSR. 
FOR  nWTMH  MFMaMTiaN  OONTACn 
Lawrence  R.  Wolia,  Sanioi 
Environmental  Protectioa  Specialist, 
Engineering  and  Enviranmenlal  Staff, 
Stop  1571, 1400  independence  Avenue 
SW. ,  RUS,  Waahington.  DC  20250. 
telephone  (202)  720-1784. 

tupnammiiin  woiminnott.  Aa  part  of 

its  anvirorunantal  review  pcooeaa,  RUS 
held  an  Interagency  and  two  public 
infannatian  workshops  in  April  1994, 
Tri-Slate  was  required  by  RUS  to 
develop  the  EVAL  and  other 
documentation  to  support  its  ptopoaaL 
RUS  conducted  an  independent 
evaluation  of  the  EVAL  and  concurs 
tvilh  its  scope  end  contant  The 
documentation  provided  by  Tri^State 
and  ENSR,  input  from  the  meetings,  and 
input  from  Federal,  state  and  local 
agencies  have  been  used  by  RUS  to 
develop  ita  EA. 

The  proposed  230  kV  transmission 
line  would  extend  approximately  50 
miles  in  a  southerly  direction  on 
Ahemativa  Cotxidor  E  bom  Public 
Service  Company  of  Colorado's  eodating 
substation  at  the  Comanrhe  Generating 
Station  located  in  Pueblo,  Colorado,  to 
Tri-SUte'a  Walsenberg  Substation 
located  west  Walsenberg,  Colorado.  The 
primary  structure  type  will  be  wood 
pole  H-frame  structures  located  on  a  150 
foot  wide  right K>f-way. 

Alternatives  considered  to  the  pro)ect 
included  no  action,  demand  side 
management,  local  generation, 
underground  construction,  transmission 
system  alternatives,  and  corridor 
alternatives.  RUS  has  considered  these 
alternatives  and  concluded  that  the 
project  as  proposed  meets  the  needs  of 
Ttl-State  and  San  Isabel  Electric 
Association.  Inc.  (a  Tri-State  member 
distribution  system). 

The  proposed  project  should  have  no 
impact  on  cultural  resources, 
floodplains,  wetlands,  important 
farmlands  and  tederally  listed 
threetened  or  endangered  species  or 
their  critical  habitat.  The  proposed  route 
will  croea  approximately  0.4  miles  of 


floodplairks  and  0.2  miles  of  wetland 
areas  aasodated  with  river  or  stream 
crossings.  Theee  areas  will  be  spanned 
and  no  structures  will  be  placed  in 
floodplain  or  wetland  habitat.  RUS  haa 
determined  that  there  is  no  practicable 
ahemative  to  cniadng  these  areas  and 
there  should  be  no  impacts  to  floodplain 
or  wetland  areas. 

Copiec  of  the  EVAL.  EA  and  PONS! 
have  Been  sent  to  penons  on  the 
mailing  list  and  an  availabla  ibrivview 
at,  or  can  be  obtained  bran,  RUS  at  the 
address  provided  hsmin;  Mr.  Kail 
Myan,  Td-State.  P.O.  Box  33605, 
Denver,  Colorado  80233,  telephone 
(303)  452-0111:  or  Mr.  William  Wood, 
Sui  Isabel  Electiic  Aasociatian.  883  East 
Bntetpiise  Diive,  Pueblo,  Colorado 
81002,  telephone  (710)  547-21B0. 
during  normal  business  hours. 

RUS  will  lake  no  final  action  with 
respect  to  approval  for  the  proposed 
prefect  far  at  lewt  thirty  (30)  days  sfier 
publication  of  diis  notice  in  the  Feiieral 
Bagialar  and  in  newspapers  of  general 
drculation  in  the  counties  previously 
identified.  Any  cannnants  should  be 
sent  to  RUS  at  the  address  given 
previously.  All  comments  received  will 
be  considered. 

Dated-  July  18, 1096. 

AdSBM.G«llHiDW, 

Deputy  Adnunitirator,  Proffuni  Opemtiom. 
IFK  Doa  96-10807  Filed  7-23-98;  8:45  am) 
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DEPAITTMENT  OF  COMMERCE 

SubmlMton  For  0MB  IWyt— r. 
CofiMMnt  ftotfUMt 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureeu  of  the  Census. 

Title:  Annual  Survey  of 
Communication  Services. 

Form  Sumbei(t):  B-S16  thru  521. 

Agency  Approval  Number:  0007- 
0708. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  7,000  hours. 

Sumber  of  Respondents:  1,775. 

Avg  Hours  Per  Response:  3.94  hours. 

Needs  and  Uses:  The  Aimual  Survey 
of  Commimication  Services  (ASCS)  is  a 
vital  component  of  a  broad-faeaed, 
multi-year  program  at  the  Census 
Bureau  to  expand  coverage  and  improve 
statistics  for  service-related  industries. 
The  ASCS  provides  detailed  estimates 
of  revwiue  and  expenses  for  the 


communication  sector,  including  the 
telephone,  radio  and  television 
broadcasting,  cable  and  pay  television, 
and  other  communication  service 
industries.  These  data  serve  as  inputs 
into  the  national  income  and  product 
accounts  calculated  by  the  Bureau  of 
Economic  Aiialysis  and  the  Bureau  of 
Labor  Statistics'  Producer  Price  Indices. 
In  addition,  the  Ceiuus  Bureau  uses  the 
survey  restihs  in  the  planning  and 
design  stages  of  currant  and  hiture 
econmic  census  questiormaires. 
Response  to  the  ASCS  provides 
infbrmaUon  on  the  ability  of 
respondents  to  report  accurate  and 
timely  data  from  existing  recods.  Also, 
areas  of  dynamic  change  in  the 
communication  sector  and  structural 
changes  in  major  companies  within  the 
industry  are  identified,  rauuring 
continued  accuracy  and  comptoe 
coverage  in  the  economic  census. 

Affected  Public:  Businesses  or  other 
foi^rofit  institutions  and  not-far^-ptoflt 
institutions, 
ftequejicy:  Armually. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer.  Jerry  Cotby,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffisy.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dated:  July  16,  lam. 


Acting  Departmental  Fonru  Cleomnce 

Officer,  Office  ofKlanagBnent  and 

Organlxation. 

[PR  Doc.  96-18727  Filed  7-23-98;  8:45  am] 
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Submlwion  For  OMB  RMtaw; 
Commwit  RaquMt 

DOC  has  submitted  to  the  Office  of 
Managenrant  and  Budget  (04B)  for 
clearance  the  following  proposal  far 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey — 
October  1996  School  Enrollment 
Supplement. 

Form  Ntunbetis):  None. 
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Agency  Approval  Niimbfi;:  0907- 
0464. 

Type  of  Request:  keinstatetnenl,  with 
change. 
Buraen:  6,400  hours. 
Number  of  Respondents:  48,000. 
Avg  Hours  Per  Response:  B  minutes. 
Needs  and  Uses:  The  Census  Bureau 
is  requesting  clearance  for  the  collection 
of  data  concerning  the  School 
Enrollment  Supplement  to  be  conducted 
in  conjunction  with  the  October  1996 
CPS.  The  Bureau  of  the  Census  and  the 
Bureau  of  L.abor  Statistics  (BLS)  sponsor 
the  basic  armual  school  enrollment 
questions,  which  have  been  collected 
annually  in  the  CPS  for  over  25  years. 
The  National  Center  for  Education 
Statistics  (NCES)  sponsors  the  inclusion 
of  the  additional  questions  on  summer 
school  enrollment.  This  survey  provides 
information  on  public/private 
elementary  and  secondary  school 
enrollment,  and  characteristics  of 
private  school  students  and  their 
families,  which  is  used  for  tracking 
historical  trends  and  for  policy  planning 
and  support.  This  year  we  will  also  ask 
questions  about  simuner  school 
enrollment  and  other  organized 
activities  in  which  the  cSlld 
participated  during  the  previous 
summer.  This  survey  is  the  only  source 
of  national  data  on  the  age  distribution 
and  family  characteristics  of  college 
students,  and  the  only  source  of 
demographic  data  on.  preprtmary  school 
enrollment.  As  part  of  the  Federal 
Government's  efforts  to  collect  data  and 
provide  timely  information  to  local 
governments  for  policymaking 
decisions,  the  survey  provides  national 
trends  in  employment  and  progress  in  ' 
school  The  data  arc  used  by  Federal 
agencies:  state,  county,  and  city 
governments:  and  private  organizations 
responsible  for  education  to  formulate 
and  implement  education  policy.  They 
are  also  used  by  employers  and  analysts 
to  anticipate  the  composition  of  the 
labor  force  in  the  future. 

Affected  Public:  Individuals  or 
households. 
Frequency:  Aimually. 
Respondent's  Obligation:  Voluntary. 
OMB  Desl(  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Unda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312. 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  23230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 


notice  to  Jerry  CoSey,'pi4B  Desk 
Officer,  room  10201.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Dated:  July  16. 1996. 


Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

IFR  Doc.  96-18728  Tiled  7-23-96:  8:45  ami 
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Bureau  of  the  Census 

Quarteily  Survey  of  Residential 
Alteration  and  Repairs 

ACTION:  Proposed  agency  information 
collection  activity;  comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

dates:  Written  comments  must  be 
submitted  on  or  before  September  23. 
1996. 

AOORESSes:  Direct  all  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commerce.  Room  5327. 
14lh  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATKW  COfaACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrumem(s)  and  instructions  should 
be  directed  to  George  A.  Roff.  Jr..  Bureau 
of  the  Census.  Room  2225.  Building  4. 
Washington.  DC  20233  on  (301)  457- 
1605. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  is  the  preeminent 
collector  and  provider  of  timely, 
relevant  and  quality  data  about  the 
people  and  economy  of  the  United 
States.  Economic  data  are  the  Census 
Bureau's  primary  program  commitment 
during  nondecennial  census  years.  The 
Census  Bureau,  under  the  authority  of 
Title  13,  United  Slates  Code,  Section 
182.  conducts  this  survey  which  allows 
us  to  prepare  estimates  of  the 
expenditures  for  residential 
improvement  and  repairs.  This  segment 
of  the  construction  industry  amoimted 
to  over  $115  billion  in  1994.  A  portion 
of  these  data  are  collected  on  form 
SORAR-705,  which  is  mailed  quarterly 


to  owners  of  rental  or  vacant  residential 
properties.  Since  residential 
improvement  and  repairs  are  a  large  and 
growing  economic  activity,  any  measure 
of  the  construction  industry  is 
incomplete  without  inclusion  of  these 
data. 

The  Census  Bureau  uses  the 
information  to  publish  improvement 
and  repair  expenditures  for  rental  or 
vacant  residential  properties.  Data  on 
improvements  and  repairs  to  owner- 
oocupied  properties  are  collected  in  the 
Consumer  Expenditure  .Survey. 
Combined  published  estimates  are  used 
by  a  variety  of  private  businesses  and 
tiade  associations  for  marketing  studies, 
economic  forecasts  and  assessments  of 
the  construction  industry.  They  also 
provide  all  levels  of  govenunent  with  a 
tool  to  evaluate  economic  policy  and 
measure  progress  towards  established 
goals.  For  example,  the  Bureau  of 
Economic  Analysis  (BEA)  uses  the 
improvement  statistics  to  develop  the 
structures  component  of  gross  private 
domestic  investment  in  the  national 
income  and  product  accounts. 

n.  Method  of  Collection 

The  universe  for  this  survey  are  the 
owners  or  designated  representatives  of 
the  mope  than  40  million  rental  and 
vacant  housing  units  in  the  United 
States.  A  sample  of  these  owners — i.e.. 
those  identified  in  the  Consumer 
Expenditure  Survey — is  mailed  a 
questionnaire  to  report  detailed 
improvement  and  repair  expenditures 
for  their  entire  proport}'.  Approximately 
2,000  owners  are  queried  each  quarter. 

The  sample  design  uses  a  rotation 
procedure  which  brings  one-fourth  of 
the  sample  (approximately  500 
properties)  into  the  survey  each  quarter 
and  takes  one-fourth  out  of  the  survey 
each  quarter  The  data  collected  are 
adjusted  for  unretumed  or  unusable 
forms  by  region  and  metropolitan 
statistical  area  (IvlSA)  status.  The 
weights  are  adjusted  so  that  sample 
coimts  of  renter  occupied  and  vacant 
housing  imits  agree  with  independently 
derived  controls  from  the  Current 
Population  Survey. 

m.  Data 

OMB  Number:  0607-0130. 

Form  Number:  SORAR-705. 

Type  of  Review:  Regular  Review. 

Affected  Public:  Individuals  or 
households.  Businesses  or  Other  for 
Profit  Institutions,  and  State  or  Local 
Govenunents. 

Estimated  Number  of  Respondents: 
2.000. 

Estimated  Time  Per  Response:  .25  hn 
per  quarter. 
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Estimated  Total  Annual  Burden 
Hours:  2.000. 

Estimated  Total  Annual  Cott:  The 
cost  to  the  goveniment  for  this  work  is 
estimated  to  be  $203  million. 

IV.  Kaqnast  far  Conmumts 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  infoimation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quaUly,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  iriibrmation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  nutter  of  public 
record. 

Dated:  July  18. 1996. 


Acting  Departmental  Fatmt  Oearance 

Officer.  Office  ofManageaienl  and 

Orfanizalion. 

IFR  Doc  96-18729  FUed  7-23-46;  8:45  ami 

■auHO  coot  w*«-r 

Export  Adminlstratton  Bureau 
[DoctiM  Nos.  AB3-a9;  AB2-461 

In  the  Matters  Of:  SerfHco,  Ltd.  and 
Jack  K  Barg.  Raapondents;  Order 
Amending  June  10, 1996  Order 

On  |une  10. 1996, 1  issued  a  Final 
Decision  and  Order  (hereinafter,  the 
"Final  Decision")  affirming  the  findings 
of  the  Administrative  L,aw  Judge 
(hereinafter,  "ALJ"),  that  Serfilco,  Ud. 
and  tlie  company's  president.  Jack  H. 
Berg,  each  committed  violations  of  the 
antiboycott  provisions  of  the  Export 
Administration  Regulations  (15  CFR 
768-799  (1996).  as  amended  (61  FR 
12714,  March  25, 1996)) '  (hereinafter, 
the  "Regulations").  In  that  Final 
Decision,  I,  inter  aha,  affirmed  the  ALJ's 
denial,  for  one  year,  of  each 
Respondent's  export  privileges  to 
Bahrain,  Iraq,  Kuwait.  Lebanon.  Libya, 


>  Tba  Mucb  25,  1098  FadKll 
publication  radMigDitad  tb*  axiating  Raguiatloiii  u 
IS  CFR  Puu  7a8A-79«A.  In  nddUiao.  Ih*  Much 
25. 19M  Fadma  laflMr  pubiintlon  ndnictiind 
and  raoffanixed  tba  Raguiatiaaa.  rtallgnating  them 
as  an  Intarim  ruJa  at  15  CFIt  Pans  730-774,  aflactiva 
April  24. 1996. 


Oman,  Qatar,  Saudi  Arabia,  Syria,  the 
United  Arab  Emirates,  and  the  Republic 
of  Yemen. 

The  Final  Decision  did  not  fully  set 
forth  the  scope  and  breath  of  the  denial 
of  export  privileges  imposed  on  the 
Respondents.  Pursuant  to  a  motion  filed 
by  the  Department  requesting  that  I 
amend  the  Final  Decision  to  include  a 
recitation  of  the  specific  terms  and 
conditions  of  the  denials.  1  am  issuing 
this  Order  which  will  clarify  the  maimer 
in  which  the  denials  are  to  operate.  The 
terms  and  conditions  imposed  by  this 
Order  are  based  on  the  Supplement  No. 
1  of  Section  764  of  the  Regulations. 
Accordingly,  the  June  10, 1996  Final 
Decision  is  amended  by  adding  the 
following  after  the  last  sentence  of 
Section  V  of  the  decision: 

Terms  and  Conditions  of  the  Export 
Denials 

First,  that  until  June  10, 1907, 
Serfilco,  Ltd.,  1777  Shenner  Road, 
Northbrook,  Illinois,  60062-5360,  and 
Jack  H.  Berg,  with  an  address  at  Serfilco, 
Ltd..  1777  Shermer  Road,  Northbrook, 
Illinois  60062-S360,  may  not.  directly 
or  indirectly,  participate  in  any  way  in 
any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  fiom 
the  United  States  to  Bahrain,  Iraq, 
Kuwait,  Lebanon,  Ijbya,  Oman,  Qatar, 
Saudi  Arabia,  Syria,  the  United  Arab 
Emirates,  or  the  Republic  of  Yemen,  that 
is  subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations, 
including,  but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license,'  License  Exception,  or 
export  control  doounent; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Second,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  either  of  the  denied  peraoiu  any  Item 


'  For  purpoaaa  o(  tliia  Ordar,  "licanaa"  Inrliiitaa 
any  gnsaral  licama  aalahliihad  in  15  CFR  Paita 
7aaA-799A. 


subject  to'  the  Ri^ulations  from  the 
United  States  to  Bahrain,  Iraq,  Kuwait, 
Lebanon,  Libya,  Oman,  Qatar,  Saudi 
Arabia,  Syria,  the  United  Arab  Emirates, 
or  the  Republic  of  Yemen; 

B.  Take  any  action  that  bdlitates  the 
acquisition  or  attempted  acquisition  by 
either  of  the  denied  persons  of  the 
ownership,  possession,  or  control  of  any 
item  subject  to  the  Regulations  that  has 
been  or  will  be  exported  from  the 
United  States  to  Bahrain,  Iraq,  Kuwait, 
Lebanon,  Libya,  Oman,  Qatar,  Saudi 
Arabia,  Syria,  the  United  Arab  Emirates, 
or  the  Republic  of  Yemen,  including 
financing  or  other  support  activities 
related  to  a  transaction  whereby  a 
denied  pereon  acquires  or  attempts  to 
acquire  such  ownenhip,  possession,  or 
control: 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  either  of  the  denied 
persons  of  any  item  subject  to  the 
Regulations  that  has  been  exported  from 
the  United  States  to  Bahrain.  Iraq, 
Kuwait,  Lebanon,  Libya,  Oman,  Qatar, 
Saudi  Arabia,  Syria,  the  United  Arab 
Emirates,  or  the  Republic  of  Yemen; 

D.  Obtain  from  either  of  the  denied 
persons  in  the  United  States  any  item 
subject  to  the  Regulations  with 
knowledge  or  reason  to  know  that  the 
item  will  be,  or  is  intended  to  be, 
exported  from  the  United  States  to 
Bahrain,  Iraq,  Kuwait,  Lebanon,  Libya, 
Oman.  Qatar,  Saudi  Arabia.  Syria,  the 
United  Arab  Emirates,  or  the  Republic 
of  Yemen;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  to  Bahrain.  Iraq,  Kuwait, 
Lebanon,  Libya,  Oman,  Qatar,  Saudi 
Arabia.  Syria,  the  United  Arab  Emirates, 
or  the  Republic  of  Yemen,  and  which  is 
owned,  possessed  or  controlled  by  a 
denied  person,  or  service  any  item,  of 
whatever  origin,  that  is  owned, 
possessed  or  controlled  by  either  of  the 
denied  persons  if  such  service  involves 
the  use  of  any  item  subject  to  the 
Regulations  that  has  been  or  will  be 
exported  from  the  United  States.  For 
purposes  of  this  paragraph,  servicing 
means  installation,  maintenance,  repair, 
modification  or  testing. 

Third,  that,  after  notice  and 
'  opportunity  for  comment  as  provided  in 
.  $  766.23  of  the  Regulation,  any  person, 
firm,  corporation,  or  business 
organization  related  to  either  of  the 
denied  (lersons  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  made 
subject  to  the  provisions  of  this  Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 


transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  an 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
orietn  technology. 

Fifth,  that  a  copy  of  this  Order  shall 
be  served  on  the  Department.  Serfilco. 
Ltd..  and  Jack  H.  Berg,  and  published  in 
the  Federal  Kegiater. 

Entered  tliis  17th  day  of  July,  1996. 
WiUaM  A.  lalMCk. 

Under  Secretary  for  Export  Admiiuttration. 
IFR  Doc.  96-18797  Filed  7-23-98:  8:45  ami 
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IntariMtonal  Trade  Admlnlstrallon 

Survey  of  InlafnaUonal  Air  Travelers 
(bv^NgM  Survey) 

action:  Proposed  collection:  comment 
request. 


:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  23, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Phone  number: 
(202) 482-3272. 

FOR  FURTHER  INFOfMATKlN  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Ron  Erdmann,  ITA's 
Tourism  Industries,  Room  1860,  1400 
Constitution  Ave,  NW.,  Washington,  DC 
20230:  phone:  (202)  482-4554,  and  fax: 
(202)  482-2887. 

SUPPLEMENTARY  MFOMIATKM: 
LAbflract 

The  International  Trade 
Administration,  Tourism  Industries 
office's  "Survey  of  International  Air 
Travelers"  is  the  only  sotuce  for 
estimating  international  travel  and 
passenger  fare  exports  and  imports  for 
this  country.  This  program  also  supports 
the  U.S.  Department  of  Commerce's 
Bureau  of  Economic  Analysis  mandate 
to  collect  and  report  this  type  of 
information  which  is  used  to  calculate 
GDP  for  the  United  SUtes.  This  project 


also  serves  as  the  core  data  source  for 
Tourism  Industries.  Numerous  reports 
and  analyses  are  developed  to  assist 
businesses  in  increasing  U.S.  exports  in 
international  travel.  An  economic 
impact  of  international  travel  on  state 
economies,  visitation  estimates,  traveler 
profiles,  presentations  and  reports  are 
generated  by  Tourism  Industries  to  help 
the  federal  government  agencies  and  the 
travel  industry  belter  understand  the 
intomatjonal  market.  It  is  also  a  service 
that  the  U.S.  Department  of  Commerce 
provides  to  travel  industry  businesses 
seeking  to  increase  international  travel 
and  passenger  fare  exports  for  the 
country.  It  provides  the  only 
comparable  estimates  of  non-resident 
visitation  to  the  states  and  cities  within 
the  U.S.,  as  well  as  U.S.  resident  travel 
abroad.  Traveler  characteristics  data  are 
also  collected  to  help  travel  related 
businesses  better  understand  the 
international  travelers  to  and  from  the 
U.S.  so  they  can  developed  targeted 
marketing  and  other  planning  related 
materials. 

n.  Method  ofCollectian 

The  collection  is  on  U.S.  and  foreign 
flag  airlines  who  voluntarily  agree  to 
allow  us  to  survey  their  departing  flights 
from  the  U.S.  Additional  surveys  are 
also  collected  at  U.S.  departure  airports 
and  selected  U.S.  sites  as  cooperation  is 
obtained  bom  the  travel  industry.  The 
survey  is  printed  in  several  languages. 
m.  Data 

■    OMB  Number  0605-0007  (new 
number  to  be  assigned  since  this  survey, 
previously  conducted  by  the  United 
States  Travel  and  Tourism 
Administration,  ivill  now  be  conducted 
bylTA. 
Form  Number:  Not  applicable. 
Type  of  Review:  Renewal-Regular 
submission. 

Affected  Public:  International 
travelers  departing  the  United  States  18 
years  or  older  which  includes  J.S.  and 
iibn-U.S.  residents. 

Estimated  Number  of  Respondents: 
165.600. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  24,840  hours. 

Estimated  Total  Annual  Cost:  This  is 
a  $2  million  research  program.  The 
government  only  funds  $700,00  of  this 
program.  The  remaining  funds  are 
obtained  from  inkind  contributions  of 
the  airlines,  airports  and  other  travel 
industry  partners  as  well  as  the  sale  of 
this  data  to  the  public.  Respondents  will 
not  need  to  purchase  equipment  or 
materials  to  respond  to  this  collection. 
There  are  no  real  costs  to  the 


respondents  other  than  their  time.  On 
average,  we  are  estimating  that  each 
respondent's  time  is  worth  about 
511.00. 

IV.  lai|U*Mad  farCaaneats 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
^ncy's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  inibimation  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  tlus  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  July  17, 1996. 
Linda  Eogelineier, 

Acting  Departmental  Forms  dearanee 
Officer.  Office  of  Management  and 
Organization. 

IFR  Doc.  96-18730  Filed  7-23-96:  6:45  ami 
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Nationai  Oceanic  and  Atmoaptiarle 
Administration 

P.O.  04269SB] 

SmaH  Takes  of  Marina  Mammals 
Incldentai  to  Specified  AcUvitiea; 
Lockheed  Launch  Vehldae  at 
Vandenberg  Air  Force  Baee,  CA 

AGENCY:  NaUonal  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  to  lake  small 
nimibers  of  harbor  seals  by  harassment 
incidental  to  launches  of  Lockheed- 
Martin's  launch  vehicles  (LMLVs)  at 
Space  Launch  Complex  6  (SLC-ej, 
Vandenberg  Air  Force  Base.  CA 
(Vandenbet^g)  has  been  issued. 
EFFECTIVE  DATE:  This  authorization  is 
effective  from  July  18. 1996  through  July 
17, 1997. 
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:  Ilia  appUcatkan, 
authoriiatiao  and  lilt  of  raferancaa  uaed 
in  this  detannlnation  an  available  for 
raviow  in  the  following  offices:  Marine 
Mammal  Diviiion,  Office  of  Protected 
Raaouicea,  NMFS,  131S  Eaat-West 
Wghnny.  Silver  Spring,  MD  20910.  and 
the  SouthweM  Ragicn.  NMFS.  SOI  Weat 
Ocaui  Blvd.  L(»g  Beach,  CA  90802. 
ran  RlimCH  WKtMATIOH  oomtact: 
Kannelh  HolUngihead.  Office  of 
Protected  Resource*  at  301-71 3-20SS. 
or  Irma  Lagomarsino,  Southwest 
Regional  OtBce  at  310-880-4016. 
aUPnOBtTiMTI 


Section  lOl(aXSHA)  of  the  MMPA  (16 
U.S.C  1361  et  ssq.)  diiecU  NMFS  to 
allow,  upoo  request,  the  incidaatal,  but 
not  intentional,  taking  of  marine 
m^TPin«l«  by  U.S.  dtizens  who  engage 
in  a  specified  activity  (other  than 
commercia}  HAin^  within  a  spetifled 
gsographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Psnnissioa  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligibia  impact  on  the  species  or 
stMdc(s),  will  not  have  an  unmitigable 
adverae  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  the  permissible  methods  of  taking 
y     and  requixements  pertaining  to  the 

monitoring  and  reporting  of  such  taking 
are  sat  forth. 

The  MMPA  Amendments  of  1994 
established  an  expedited  process  by 
which  citizens  of  the  Uixited  States  can 
apply  for  an  authoTization  to 
inddentally  take  small  numbers  of 
marine  mammals  by  harassment  The 
MMPA  defines  "harassment"  as: 

*  *  *any  act  of  pursuit,  toraiflnt.  or 
annoyanca  which  (a)  tias  the  potential  to 
inpira  a  marina  w,amm«l  or  marina  "***""*■! 
stock  in  tb«  wild;  or  (b)  lias  ths  polantial  to 
disturb  a  marine  mflmmal  or  muine  mammal 
stock  in  the  wild  by  causing  disruption  of 
betiavioral  patterns,  including,  but  not 
Umilad  to,  migration,  brvatlling.  auraing, 
breeding,  foatiing.  or  sheltering. 

New  subsection  101(aKS)(D) 
establishes  a  4S-day  time  limit  for 
NMFS  review  of  an  application 
followed  by  a  30-dBy  public  notice  and 
comment  period  on  any  proposed 
authorizations  for  the  incidental 
harassment  of  small  ntimbers  of  marine 
mammals.  Within  45  days  of  the  close 
of  the  comment  period,  NMFS  must 
either  issue  or  deny  issiianre  of  the 
authorization. 

Summary  of  Esqiisl 

On  April  1, 1996,  NMFS  received  an 
application  from  the  U.S.  Air  Force, 
Vandenberg,  requesting  continuation  of 
an  authorization  for  the  harassment  of 


small  numbers  of  harbor  aeals  incidental 
to  launches  of  LMLVs  at  SI>C-6, 
Vandenberg.  These  launchea  would 
place  commercial  payloads  into  low 
earth  orbit.  Because  of  the  requirements 
for  circumpolar  trajectories  of  the  LMLV 
and  its  pavloads,  the  use  of  SLC-6  is  the 
only  feasible  alternative  for  LMLV 
launches  within  the  United  States.  As  a 
result  of  the  noiae  associated  with  the 
launch  itself  and  the  resultant  sonic 
boom,  these  noises  have  the  potential  to 
cause  a  startle  response  to  thoee  harbor 
seals  which  haul  out  on  the  coastline 
south  and  southwest  of  Vandenberg  and 
may  be  detectable  to  marine  mammals 
west  of  the  Channel  Islands.  Launch 
noise  would  be  expected  to  oonir  over 
the  coastal  habitats  in  the  vicinity  of 
SLC-6  while  low-level  sonic  booms 
could  be  heard  west  of  the  Channel 
Islands. 

Co^onanls  and  Kesponses 

A  notice  of  receipt  of  the  application 
and  the  proposed  authorization  was 
published  on  May  2, 1996  (61  FR  19609) 
and  a  30.^1ay  public  comment  period 
was  provided  on  the  application  and 
proposed  authorization.  Ehiring  the 
conmient  period,  two  letters  were 
received.  The  comments  contained  in 
these  letters  are  addressed  below.  Other 
than  information  necessary  to  respond 
to  the  comments,  additional  backgrotmd 
information  on  the  activity  and  request 
can  be  found  in  the  proposed 
authorization  notice  and  previotis 
notices  (60  FV.  24840,  May  10, 1995;  60 
FR  38308,  July  26, 1995)  on  LMLV 
latmches.  Therefore  this  information  is 
not  repeeted  here.  These  documents  are 
available  from  NMFS  (see  ADDRESSES). 

Comment  U  The  Marino  Mammal 
Commission  (MMC)  recommended  that 
NMFS  obtain  and  assess  the  monitoring 
restdts  from  the  1995  authorization  to 
determine  whether  the  conclusions 
made  are  justified. 

Response  1:  On  August  15, 1995, 
Lockheed  laimched  an  LLV-1  rocket 
from  SLC-6.  Monitoring  by  population 
census,  still  photography,  and  video 
taping,  indicated  that,  as  expected,  the 
launch  noise  produced  a  startle  and 
flight  response  in  hauled-out  harbor 
seals  at  and  near  Rocky  Point. 
Populations  on  beaches  used  for  hauling 
out  were  reduced  from  approximately 
191  animals  to  21  animals  during  the 
day  of  the  launch,  as  a  result  of  launch 
activities,  but  returned  to  pre-laimch 
status  (193  harbor  seals)  by  the  morning 
following  the  laimch  (Pollard  1995). 

The  intensity  of  sonic  booms  from  the 
LMLV,  which  are  predicted  to  impinge 
on  San  Miguel  Island  at  less  than  60 
dBA,  are  close  enough  to  ambient  noise 
that  they  are  not  expected  to  cauae  any 


disturbances  of  pinnipeds  inhabiting  the 
ni«»iii«l  Islands.  During  the  launch  of 
the  first  (and  only)  LLV,  no  evidence  of 
disturbance  to  the  rookery  on  San 
Miguel  Island  was  observed 
immediately  following  the  arrival  of  the 
sonic  boom  cieated  by  the  rocket 
(Howoith  1995). 

Ccunmant  2:  The  MMC  recommended 
that  NMFS  require  that  any  marine    - 
menimal  moitalitles  Or  serious  injuries, 
or  posaible  mortalities  or  injuries,  be 
reported  immediately. 

Response  2:  NMFS  agrees  and  has 
conditioned  the  incidental  harassment 
authorization  accordingly. 

Comment  3:  The  MMC  recomnieiuled 
that  NMFS  and  the  Air  Force  consult  to 
determine  whether  authorization  imder 
aection  101(a)(5)(A)  would  be  more 
appropriate  than  annual  authorizations 
for  each  laimch  vehicle. 

Response  3:  Several  previous 
authorization  notices  have  noted  that 
NMFS  anticipates  that  1-year 
authorizations  for  each  rocket  type  will 
be  replaced  in  the  neer  future  by  a  new 
set  of  regtdations,  under  section 
101(a)(5)(A)  of  the  MMPA,  governing 
incidental  tJakes  of  marine  mammals  by 
launches  of  all  rocket  types  from 
Vandenberg.  An  application  for  a  small 
take  authorization  under  section 
101(a)(5)(A)  of  the  MMPA  is  presently 
in  preparation  by  the  Air  Force. 

Comment  4:  Save  Our  Coast  was 
concerned  about  the  adverse  e0ect  of 
increasing  rocket  laimches  from 
Vandenberg  on  harbor  seals  and 
considered  monitoring  to  be  of  utmost 
importance. 

Response  4:  Monitoring  continues  to 
be  required  for  this  and  all  incidental 
harassment  authorizations  for  activities 
at  Vandenberg.  Under  the  proposed 
programmatic  authorization  mentioned 
in  Response  3,  cumulative  impacts  by 
all  rxxket  launches  at  Vandenberg  will 
need  to  be  addressed. 


Since  NMFS  is  assured  that  the  taking 
will  not  result  in  more  than  the 
harassment  (as  defined  by  the  MMPA 
Amendments  of  1994)  of  a  small 
nimiber  of  harbor  seals,  would  have 
only  a  negligible  impact  on  the  species, 
and  would  result  in  the  least  practicable 
impact  on  the  stock,  NMFS  has 
determined  that  the  requirements  of 
section  101(a)(5)(D)  have  been  met  and 
the  authorizatian  can  be  issued. 

Authorization 

For  the  above  reasons.  NMFS  has 
issued  an  incidental  harassment 
authorization  for  1  year  for  the  above 
described  activity  prtivided  the  above 


mentioned  mitigation,  monitoring  and 
reporting  requirements  are  undertaken. 

Dated:  )uly  17. 1996. 
Patricia  A.  Montanio, 

Acting  Director.  Office  of  Protected  Resounxs, 
National  Marine  Fisheries  Servire. 
IFR  Doc.  95-18791  Filed  7-23-96;  8:45  ami 
BILUNO  CODE  UIO-a-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Sacretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Public  Affairs. 
ACDOM:  Notice. 

In  compliance  with  Section 
3505(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for  Public 
Affairs  announces  the  proposed 
reinstatement  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  23, 
1996. 

AOORESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Assistant  Secretary  for 
Public  Affairs,  ATTN:  DPCR  (LTC  Roger 
Kaplan),  1400  Defense  Pentagon. 
Washington,  DC  20301-1400. 
FOR  FURTHER  INFORIMTION  CONTACT:  To 
request  more  information  qn  this 
proposed  collection  or  to  obtain  a  copy 
of  the  proposal  and  associated 
collection  instruments,  please  write  to 
the  above  address  or  call  the  Directorate 
for  Programs  and  Community  Relations, 
at  (703)  695-2036. 

Title  Associated  Form,  and  OMB 
Number:  Request  for  Armed  Forces 
Participation  in  Public  Events  (Non- 
Aviation),  DD  Form  2536,  OMB  Number 
0704-0290. 


Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
evaluate  the  eligibility  of  events  to 
receive  Armed  Forces  community 
relations  support  and  to  determine  if 
requested  military  assets  are  available. 

Affected  Public:  Individuals  or 
households;  State  or  local  goveriunents; 
Federal  agencies  or  employees;  Non- 
profit institutions. 

Annual  Burden  Hours:  5,000. 

Number  of  Respondents:  300. 

Responses  Per  ResfMndent:  1. 

Average  Burden  Per  Response:  7 
minutes. 

Frequency:  Aimually. 

SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

Respondents  are  public  affairs 
specialists  who  evaluate  requests  for 
Armed  Forces  support  of  patriotic 
events  conducted  in  the  civilian 
domain.  DD  Form  2536  records  the 
military  support  requested,  event  data, 
and  sponsoring  organization 
information.  The  completed  form 
provides  the  respondent  with  the 
minimum  information  necessary  to 
determine  if  an  event  is  eligible  for 
military  participation  and  whether  the 
desired  support  is  permissible  and/or 
available.  If  the  form  is  not  provided, 
the  review  process  is  greatly  increased 
because  the  respondent  must  make 
additional  inquiries  with  the  event 
sponsor.  In  addition,  use  of  the  form 
reduces  the  event  sponsor's  preparation 
time  because  the  form  eliminates  the 
need  for  a  detailed  letter  and  because  it 
contains  DoD  guideUnes  governing 
military  support.  Use  of  the  form  is 
essential  to  reduce  processing  time,  to 
increase  productivity,  and  to  maximize 
responsiveness  to  the  pubhc. 

Dated:  July  18. 1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Ualson 
Officer,  Department  of  Defense. 
IFK  Doc  96-18706  Piled  7-23-96:  8:49  am] 
aa^aiG  CODE  ieos-s»-M 


Dafenss  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  the 
Department  of  the  Treasury  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Proposed  computer  matching 
program  between  the  Department  of  the 
Treasury  and  the  Defense  Manpower 


Data  Center  of  the  Department  of 
Defense  (DoD). 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  Defense  Manpower  Data 
Center  (DMDC),  as  the  matching  agency 
imder  the  Privacy  Act  of  1974,  as 
amended.  (5  U.S.C.  S52a),  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
proposed  computer  matching  program 
between  the  Department  of  the  Treasury 
and  DMIXZ  that  their  records  are  being 
matched  by  computer.  The  record 
subjects  are  delinquent  debtors  of  the 
Bureau  of  the  Public  Debt.  Department 
of  the  Treasury,  who  are  current  or 
former  Federal  employees  receiving  any 
Federal  salary  or  benefit  payments  and 
are  indebted  or  delinquent  in  their 
repayment  of  debts  to  the  United  States 
Govenunent  under  certain  programs 
administered  by  the  Public  Debt  so  as  to 
permit  the  Public  Debt  to  pursue  and 
collect  the  debt  by  voluntary  repayment 
or  by  administrative  or  salary  offset 
procedures  imder  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  will 
become  effective  August  23, 1996,  and 
the  computer  matching  will  proceed 
accordingly  without  fiirther  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  Oystal 
Mall  4,  Room  920, 1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202-4502. 
Telephone  (703)  607-2943. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a).  the 
Department  of  the  Tre&uty  and  DMDC 
have  concluded  an  agreement  to 
conduct  a  computer  matching  program 
between  the  agencies.  The  purpose  of 
the  match  is  to  exchange  personal  data 
between  the  agencies  for  debt  collection 
from  defaulters  of  obligations  held  by 
the  Bureau  of  Public  Debt  imder  the 
Debt  Collection  Act  of  1982.  The  match 
will  yield  the  identity  and  location  of 
the  debtors  within  the  Federal 
Government  so  that  the  Bureau  i:an 
pursue  recoupment  of  the  debt  by 
voluntary  payment  or  by  administrative 
or  salary  offset  procedures.  Computer 
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matching  appeared  to  be  the  most 
efficient  and  affective  manner  to 
accomplish  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
agreement  between  the  Department  of 
the  Treasury  and  DMDC  is  available  to 
the  public  upon  request.  Requests 
should  be  siimitted  to  the  address 
caption  above  or  to  the  Debt  Collection 
Officer.  Bureau  of  Public  Debt,  Hintgen 
Building.  Room  106,  P.O.  Box  1328, 
Parkersburg.  WV  28106-1328. 

Set  forth  Delow  is  a  public  notice  of 
the  establishment  of  the  computer 
matching  program  required  by 
paragraph  (e)(12)  of  the  Privacy  Act, 

The  matcldng  agreement,  as  required 
by  5  U.S.C  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  July  8, 1996,  to  the 
Committee  on  Goverxmieni  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affidrs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  Tederal 
Agency  ResponsibiUties  for  Maintaining 
Records  about  Individuals,'  dated 
February  8,  1996  (61  FR  6427,  February 
20, 1996).  This  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  until  that 
review  period  of  30  days  has  elapsed. 

OtlMl:  July  M.  1996. 

L-RBynam, 

Altrnmlm  OSD  Federal  Ragi*ler  Uattoa 
Officer,  Departmenl  of  Defense. 

Computer  Matching  Program  Dtttimn 
tha  Bureau  of  Public  DabI,  Dapartmant 
o(  tha  Treaaury,  and  Via  Oatanaa 
Manpeaiar  Data  Cantar  of  Itio 
Dapartmant  of  Delanaa  for  DaM 
CoHaetlon 

A.  Participating  Agencies: 
Participants  in  this  computer  matching 
program  are  the  Bureau  of  Public  Debt. 
Department  of  the  Treasury  and  the 
Dehnae  Manpower  Data  Center 
(DMDC),  Department  of  Defense  (OoD). 
The  Bureau  of  Public  Debt  is  the  source 
agency,  i.e.,  the  agency  disclosing  the 
records  for  the  purpose  of  the  match. 
DMDC  is  the  speciSc  lecipient  or 
matrhing  ageru:y,  i.e.,  the  agency  that 
actually  performs  the  computer 
matching. 


B.  Purpose  of  the  match:  The  purpose 
of  th«  match  is  to  identify  and  locate 
any  matched  Federal  personnel, 
employed  or  retired,  who  owe 
delinquent  debts  to  the  Federal 
Government  under  certain  programs 
administered  by  Public  Debt.  Public 
Debt  will  use  this  information  to  initiate 
independent  collection  of  those  debts 
under  the  provisions  of  the  Debt 
CoUectioQ  Act  of  1982  when  voluntary 
payment  is  not  forthcoming.  These 
collection  efforts  will  include  requests 
by  Public  Debt  of  the  employing  agency 
to  apply  administrative  and/or  salary 
offset  procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365),  31  U.S.C 
Chapter  37,  Subchapter  I  (General)  and 
Subchapter  n  (Claims  of  the  United 
States  Government),  31  U.S.C.  3711 
Collection  and  Compromise,  31  U.S.C. 
3716  Administrative  Offset,  5  U.S.C 
5514  Installment  Deduction  for 
Indebtedness  (Salary  Offset);  10  U.S.C 
136,  as  amended.  Under  Secretary  of 
Defense  Personnel  and  Readiness;  10 
U.S.C.  138,  as  amended,  Assistant 
Secretaries  of  Defense,  Appointment 
Powers  and  Duties;  Section  101(1)  of 
ExecuUvB  Order  12731;  4  CFR  ch.  U, 
Federal  Claims  Collection  Standards 
(General  Accounting  Office '- 
Department  of  Justice);  5  CFR  550.1101 
550.1108  Collection  by  Offset  from 
Indebted  Government  Employees  (OPM) 
and  31  CFR  part  5,  subparts  B  and  D 
(Department  of  Treasury). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1 .  The  Bureau  of  Public  Debt  will  use 
personal  data  from  the  following 
Privacy  Act  record  systems: 

A.  Treasury/BPD.OOl.ontiUed 
'Persotmel  and  Administrative  Records,' 
last  published  in  the  Federal  Register 
November  9, 1995.  at  60  TO  56865. 

B.  Tteasury/BPD.002,  entitled  'United 
States  Savings  Type  Securities,'  last 
published  in  the  Federal  Rcgirtar 
November  9, 1995,  at  60  FR  56868. 

C  Tre«sury/BPD.003,  entitled  'United 
Stales  Secuiities  (Other  than  Savings 
Type  Securities),'  last  published  in  the 
Federal  Kaglslar  November  9. 1995,  at 
60  FR  56870. 

D.  Trea*ury/DO.002,  entitled 
Treasury  Integrated  Management 
Informatian  System  (TIMIS),'  last 


published  in  the  Federal  Register 
November  9, 1995.  at  60  FR  S66S1. 

E.  Treasury/DO.210,  entitled 
Treasury  Intpgrated  Fmandal 
Management  and  Revenue  System,'  last 
published  in  the  Federal  Register 
November  9. 1995,  at  60  FR  56675. 

F.  Treasury/DO.211,  entitled 
Telephone  Call  Detail  Records.'  last 
pubUshed  in  the  Federal  Register 
November  9, 1995.  at  60  FR  56677. 

2.  DOD  will  use  personal  data  from 
the  record  system  identified  as  S322.ll 
DMDC,  entitled  Federal  Creditor 
Agency  Debt  Collection  Database.'  last 
published  in  the  Federal  Register  at  58 
FR  10875  on  February  22, 1993. 

E.  Description  of  computer  matching 
program:  Public  Debt,  as  the  source 
agency,  will  provide  DMDC  with  a 
magnetic  tape  which  contains  the  names 
of  ddlnquent  debtors  in  programs 
Public  Debt  administers.  Upon  receipt 
of  the  computer  tape  file  of  debtor 
accounts,  DMDC  vrill  perform  a 
computer  match  using  all  nine  digits  of 
the  SSN  of  the  Public  Debt  file  against- 
a  DMDC  computer  daubase.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DOD, 
OPM,  OMB  and  the  Treasury 
Department,  consists  of  employment 
records  of  non-postal  Federal  employees 
and  military  members,  active  and 
retired.  Matching  records  ('hits'),  based 
on  the  SSN,  will  produce  the  member's 
name,  service  or  agency,  category  of 
employee,  and  current  work  or  home 
address.  The  hits  or  matches  will  be 
furnished  to  Public  Debt  Public  Debt  is 
responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
reply  tape  file  are  consistent  with  Public 
Debt's  source  file  and  for  resolving  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  Public  Debt  voll  also 
be  responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

F.  Individual  notice  and  opportunity 
to  contest:  Due  process  procedtires  will 
be  provided  by  Public  Debt  to  those 
individuals  matched  (hits)  consisting  of 
Public  Debt's  verification  of  debt;  a 
minimum  of  30-day  written  notice  to 
the  debtor  explaining  the  d^tor's  rights; 
provision  for  debtor  to  examine  and 
copy  Public  Debt's  documentation  of  the 
debt;  provision  for  the  debtor  to  seek 
Public  I>bt's  review  of  the  debt  (or  in 
the  case  of  the  salary  offset  provision, 
opportimity  for  a  hearing  before  an 
individual  who  is  not  under  the 
supervision  or  control  of  the  agency); 
and  an  opportunity  for  the  individual  to 
enter  a  written  agreement  satisbctoiy  to 
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Public  Debt  for  repayment.  Only  when 
all  of  the  steps  have  been  taken  will 
Public  Debt  disclose  pursuant  to  a 
routine  use  to  effect  a  salary  offiwt. 
Unless  the  individual  notifies  Public 
Debt  otherwise  within  30  days  from  the 
date  of  receipt  of  the  notice.  Public  Debt 
will  conclude  that  the  data  provided  to 
the  individual  is  correct  and  will  take 
the  next  necessary  action  to  recoup  the 
debt  Failure  to  respond  to  the  notice 
will  imply  as  to  the  correctness  of  the 
notice  and  justification  for  taking  the 
next  step  to  collect  the  debt  under  the 
law. 

G.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  pubfic 
notice  period  for  comment  has  expired 
for  this  Federal  Ragiatar  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  on  an  annual  basis.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  this  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  the 
Department  of  the  Treasury  and  DoD, 
the  matching  program  will  be  in  effect 
and  continue  for  18  months  with  an 
option  to  extend  for  12  additional 
months  imless  one  of  the  parties  to  the 
agreement  advises  the  other  by  written 
request  to  terminate  or  modify  the 
agreement. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  Crystal  Mall  4, 
Room  920, 1941  Jefferson  Davis 
Highway.  Arlington.  VA  22202-4502. 
Telephone  (703)  607-2943. 
(FR  Doc.  96-18707  Filed  7-23-96;  8:45  ami 

■ujNQ  cooc  ttem~f 


Privacy  Act  of  1974:  Computer 
Matching  Program  Between  tha 
Dapartmant  of  Defense  and  the 
Department  of  Health  and  Human 
Sefvlcea 

AQENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense  (DoD). 
ACnON:  Notice  of  a  computer  matching 
program  between  the  Department  of 
Health  and  Human  Services  and  the 
Department  of  Defense. 


autaiMir:  Subsection  (e)(12)  of  the 
Privacy  Act,  5  U.S.C.  552a,  requires 
agencies  to  publish  advance  noUce  of 
any  proposed  or  revised  computer 
matching  program  by  the  matching 
agency  for  pubhc  comment.  The 
Department  of  Defense  (DoD),  as  the 
matching  agency  under  the  Privacy  Act, 
is  hereby  giving  indirect  or  constructive 
notice  in  lieu  of  direct  notice  to  the 
record  subjects  of  this  computer 
matching  program  between  the 
Department  of  Health  and  Human 
Services  (HHS)  and  DoD  are  entering 
into  this  Matching  Agreement  for 
purposes  of  identifying  Federal 
employees  with  child  support 
delinquencies  in  accordance  with 
Executive  Order  12953,  dated  February 
27.  1995. 

DATES:  This  proposed  action  is  effective 
on  August  23. 1996,  when  the  computer 
matching  agreement  will  become 
effective  and  matching  will  proceed 
accordingly  tvithout  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comments 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director.  Defense 
Privacy  Office,  1941  Jefferson  Davis 
Highway,  Room  920,  Arlington,  VA 
22202-4502.  Telephone  (703)  607-2943 
or  DSN  327-2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended.  5  U.S.C.  S52a,  the 
DoD  and  the  HHS  has  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  this  Matching  Program 
is  to  fulfill  one  of  the  objectives  of 
Executive  Order  12953.  In  order  to 
establish  the  Executive  Branch  of  the 
Federal  Government  as  a  model 
employer  in  promoting  and  facilitating 
the  establishment  and  enforcement  of 
child  support  owed  by  its  current  and 
retired  civilian  and  Uniformed  Services 
work  force,  periodic  matches  will  be 
conducted  to  help  in  identifying  non- 
Postal  Federal  civilian  personnel. 
Uniformed  Services  personnel,  military 
retirees,  and  military  reservists,  who 
may  owe  delinquent  child  support. 
A  copy  of  the  computer  matching 
agreement  between  the  HHS  and  the 
E)oD  is  available  upon  request  to  the 
public.  Requests  should  be  submitted  to 
the  address  above  or  to  Mr.  Harold 
Staten,  Chief,  Program  Operations 
Branch,  Office  of  Child  Support 
Enforcement,  4th  Floor  East,  370 


L'Enbnt  Promenade.  SW  Washington, 
DC  20447. 

Set  forth  below  is  a  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  Computer  Matching 
pubUshed  in  the  Federal  Register  at  54 
FR  25818  on  Jime  19. 1989. 

The  matching  agreement  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
was  submitted  on  July  8, 1996,  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
February  8, 1996  (61  FR  6428.  February 
20,  1996).  The  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  until  that 
review  period  has  elapsed. 

Dated:  July  18.  1996. 

L.  M.  Bynum. 

Alternate  OSD  Federal  Begister  Liaison 
Officer.  Departmenl  of  Defense. 

Computer  Matching  Program  Between 
the  Department  of  Defense  and  the 
Department  of  Health  and  Human 
Services 

A.  Participating  agencies:  Participants 
in  this  computer  matching  are  the  Office 
of  Child  Support  Enforcement  (OCSE), 
Administration  for  Children  and 
Families  (ACF)  of  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Defense  Manpower  Data  Center 
(DMDC)  6f  the  Department  of  Defense 
(DoD).  The  HHS  is  the  source  agency, 
i.e.,  the  agency  disclosing  the  records 
for  the  purpose  of  the  match.  The  DMDC 
is  the  specific  recipient  agency  or 
matching  agency,  i.e.,  the  agency  that 
actually  performs  the  computer 
matching. 

B.  Purpose  of  the  match:  The  purpose 
of  this  Matching  Program  is  to  fulfill  one 
of  the  objectives  of  £Scecutive  Order 
12953.  In  order  to  esublish  the 
Executive  Branch  of  the  Federal 
Government  as  a  model  employer  in 
promoting  and  facilitating  the 
establishment  and  enforcement  of  child 
support  owed  by  its  current  and  retired 
civiUan  and  Uniformed  Services  work 
force,  periodic  matches  will  be 
conducted  to  help  in  identifying  non- 
Postal  Federal  civilian  persormel 
Uniformed  Services  personnel,  military 
retirees,  and  miUtary  reservist,  who  may 
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owe  delinquent  child  support.  The  list 
of  hits  will  be  forwarded  to  appropriate 
State  Child  Support  Enforcement  (CSE) 
agencies  to  determine,  in  each  instance, 
whether  wage  withholding  or  other 
enforcement  actions  should  be 
conunenced.  The  DoD  and  the  ACT  do 
not  intend  to  take  any  direct  adverse 
financial,  personnel,  or  disdpUnaiy 
action  as  a  result  of  such  hits. 

C.  Authority  for  conducting  the 
match:  Legal  authority  for  conducting 
matches  for  the  general  purpose  of 
locating  parents  who  are  not  paying 
child  support,  so  that  Sute  CSE 
agencies  can  take  action  to  secure  such 
child  support  payments,  is  contained  in 
Section  453  of  the  Social  Security  Act, 
42  U.S.C.  653.  Specific  authority 
directing  Federal  agencies  to  conduct 
this  crossmatch  is  contained  in  section 
304  of  Executive  Order  12953  (February 
27, 1995;  60  FR  11013.  February  28, 
1995). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act,  from  which  records  will  be 
disclosed  for  the  proposed  computer 
match  are  as  follows: 

The  Department  of  Health  and  Human 
Services,  will  use  records  from  a  system 
identified  as  09-09-0074,  entitled 
Federal  Parent  Locator  Service  and 
Federal  Tax  Offset  System,  HHS/OCSE. 
Federal  Register  publication  dates, 
August  24, 1990.  p.  34764.  Vol.  55,  No. 
165;  December  13, 1988,  p.  50111.  Vol. 
53  No.  239;  August  11, 1987,  pp.  29732- 
33,  Vol.  52,  No.  154;  and  Octobar  13, 
1982,  pp.  45547-48.  Vol.  47,  No.  198. 

DMDC  will  match  the  data  provided 
by  ACF  against  the  Defense  Logistics 
Agency  system  identified  as  S322.10 
DMDC  entitled  'Defense  Manpower  Data 
Center  Data  Base',  published  in  the 
Federal  Kegiater  on  February  20, 1996, 
p.  6355,  VoL  61,  No.  34. 

E.  Description  of  computer  matching 
program:  ACF  will  submit  to  DMDC  a 
tape  containing  approximately  4.1 
million  delinquent  obligors  which  is 
made  up  of  individual  record  subjects 
containing  the  Noncustodial  parent's 
(NCP's)  Social  Security  Number  (SSN), 
NCP's  last  name,  other  ACF  or  OCSE 
data  as  required  for  identification 
purposes  to  be  matched  against  DMDC 
Data  Base  containing  approximately  10 
million  records.  DMDC  will  disclose  to 
OCSE  the  followng  information  for 
each  match:  NCP  name,  NCP  SSN,  NCP 
date  of  biith,  NCP  home  address  (if 
available).  Employer's  name.  Employer's 
address  (if  available).  Type  of 
employment  (if  available)  and  annual 
salary. 


G.  Inclusive  dates  of  the  matchiixg 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  conmient  has  expired 
for  this  Federal  Register  notice  vrith  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  on  periodic  basis.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  caimot 
be  waived.  By  agreement  between  HHS 
and  DMDC,  the  matching  program  will 
be  in  effect  and  continue  for  18  months 
with  an  option  to  extend  it  far  12 
additional  months. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  1941  Jefferson 
Davis  Highway,  Room  920.  Arlington, 
VA  22202-4502.  Telephone  (703)  607- 
2943. 
IFR  Ltec.  96-1B70S  Fllad  7-23-96;  8:45  «m] 

nuJMocaoc 


DEPARTMENT  Of  ENERGY 

Envlronmantal  Managamant  Site- 
Spaclflc  Adviaory  Board,  Oak  Ridge 
RasarvaUon 

AGENCY:  Department  of  Energy. 
ACnOM:  Notice  of  open  meeting. 

SUHMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Ctek  Ridge  Reservation. 
DATE  AND  TIM€:  Wednesday,  August  7, 
1996.  6:00  pm-9:00  pm. 
ADDRESSES:  Oak  Ridge  Iim  (formerly 
Holiday  Inn),  420  South  Illinois 
Avenue,  Oak  Ridge,  Tennessee. 
FOK  FMmCR  INFOnMATION  CONTACT: 
Sandy  Perkins.  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830, 
(423)  576-1590. 

SU^fl^EMEWTARY  MfORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
in  the  areas  of  enviroimietitBl 


restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

August  Meeting  Topics 

This  meeting  will  l>e  •  business  meeting 
with  no  technical  presentations  planned.  The 
Board  will  be  working  on  the  1996  Self 
Evaluation  and  it's  Annual  Report. 

Public  Participation:  The  meeting  is  open 
to  the  public  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Sandy  Perkins  at  the  address  or 
telephone  number  listed  above.  Requests 
must  t)e  received  5  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  The 
Designated  Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 
Each  individual  wishing  to  make  public 
comment  will  be  provided  a  maximum  of  5 
minutes  to  present  their  comments. 

Minutes;  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room.  1E-I9a.  Foirestal  Building,  ItXXI 
Independence  Avenue.  SW.  Washington,  DC 
205B5  between  9:00  a.m.  and  4  p.m.. 
Monday-Friday,  except  Federal  holidays. 
Minutes  will  also  be  availeble  at  the 
Department  of  Energy's  Information  Resource 
Center  at  105  Broadway,  Oak  Ridge.  TN 
between  8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and  7:(X) 
pm  on  Tuesday  and  Tbursdav;  and  9:(X>  am 
and  1:00  pm  on  Saturday,  or  by  writing  to 
Sandy  Perkins.  Departmenl  of  Energy  Oak 
Ridge  Operations  Office.  105  Broadway,  Oak 
Ridge.  TN  37830,  or  by  calling  her  at  (4231 
576-1590. 

Issued  at  Washington,  DC,  on  July  IS, 
1996. 

Rachel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

IFR  Doc.  96-1 8775  Filed  7-23-96;  8:45  am) 
WLUHO  cooc  Msa-ai-* 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  Rf«2-237-02«] 

Alabama-Tennessae  Natural  Oaa 
Company;  Notica  of  Refund  Report 

July  18, 1996. 

Take  notice  that  on  July  IS,  1996, 
Alabama-Termessee  Gas  Company 
(Alabama-'Fermessee),  tendered  for 
filing  a  report  of  refirnds  made  on  July 
1, 1996,  pursuant  to  Appendix  A-2, 
Paragraph  4  of  the  joint  Stipulation  and 
Agreement  filed  on  September  21, 1993, 
In  FERC  Docket  No.  Rf92-237-000.  et 
al..  and  the  Commission's  May  20, 1996, 
Order  in  FERC  Dodcet  Nos.  RP92-237- 
022  and  023. 

Alabama-Tennessee  has  requested 
that  the  Commission  grant  such  waivers 


Federal  Register  /  Vol.  61,  No.  143  /  Wednesday,  July  24,  1996  /  Notices 


38443 


as  may  be  necessary  to  accept  and 
approve  the  filing  as  submitted. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C., 
20426  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  on  or  before  July 
25, 1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  service  to  make  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  mspection. 
LoisD.CasheU. 
Secretory. 

IFR  Doc  96-18743  Filed  7-23-96:  8:45  ami 
■UIHO  COM  SnT-ai-M 

pedal  Na  Tim6-l2-23-O00J 

Eaatam  Shore  Natural  Gas  Company; 
Notica  of  Proposed  Changes  in  FERC 
OasTaim 

July  18, 1996. 

Take  notice  that  on  July  16, 1996 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  certain 
revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
proposed  effective  dates  of  July  1, 1996 
and  August  1, 1996,  respectively. 

ESNG  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  (a)  storage  service 
purchased  from  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  imder 
Transco's  Rate  Schedule  GSS  the  costs 
of  which  are  included  in  the  rates  and 
enlarges  payable  under  ESNG's  Rate 
Schedules  GSS  and  PS-1  Excess 
Delivery  Charge  effective  beginning  July 
1, 1996  and  (b)  storage  service 
purchased  from  Columbia  Gas 
Transmission  Ck>rporation  (Columbia) 
tmder  Coliunbia's  Rate  Schedules  SST 
and  FSS  the  costs  of  which  are  included 
in  the  rates  and  charges  payable  imder 
ESNG's  Rate  Schedules  CWS  and  CTSS 
effective  August  1, 1996.  This  tracking 
filing  is  being  made  pursuant  to  Section 
24  of  the  General  Terms  and  Conditions 
of  ESNG's  FERC  Gas  Tariff  to  reflect 
changes  in  ESNG's  jurisdictional  rates. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C 


20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.211  and  Section  385.214).  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  (!x)mmission  in 
determining  the  appropriate  action  to  be 
taken,  but  wilj  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CasheU, 
Secretary. 

IFR  Doc.  96-18738  Filed  7-23-96;  8:45  am) 
■una  coec  eni-n-u 


[Docket  No.  CP»»-e34-000] 

Mississippi  River  Transmission 
Corporation;  Texas  Gas  Transmission 
Corporation;  Notice  of  Joint 
Application 

July  18, 1996. 

"Take  notice  that  on  July  11, 1996, 
Mississippi  River  Transinission 
Corporation  (MRT),  1600  Smith, 
Houston,  Texas  77002  and  Texas  Gas 
Transmission  Corporation  (Texas  C^s), 
3800  Frederica  Street,  Owensboro, 
Kentucky  42301,  filed  a  joint 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  requesting  authority 
to  al>andon  two  exchange  agreements, 
represented  by  MRT's  Rate  Schedules 
X-3  and  X-10  and  Texas  Gas'  Rate 
Schedules  X-39  and  X-60  and  one 
transportation  service  represented  by 
MRT's  Rate  Schedule  X-22,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

MRT's  Rate  Schedule  X-3  and  Texas 
Gas'  Rate  Schedule  X-39  were  originally 
certificated  by  an  order  issued  by  the 
Commission  in  Docket  No.  CP72-97. 
This  exchange  agreement  covered  the 
exchange  of  tutural  gas  at  the  outlets  of 
the  gasoline  plants  of  Union  Texas 
Petroleimi  in  Bossier  Parish.  Louisiana 
and  of  Southwest  Gas  Producing 
Company  in  Lincoln  Parish,  Louisiana, 
where  both  MRT  and  Texas  Gas 
received  gas  produced  in  fields  in 
northern  Louisiana. 

MRT's  Rate  Schedule  X-10  and  Texas 
Gas'  Rate  Schedule  X-60  were  originally 
certificated  in  Docket  No.  CP74-243. 
This  exchange  covered  the  delivery 
from  one  party  to  the  other  at  one  of  two 
exchange  points  located  at  the 
intersections  of  MRT's  and  Texas  Gas' 
pipelines  near  Texas  C>as'  Bastrop, 


Louisiana,  compressor  station  and 
MRT's  Unionville,  Louisiana 
compressor  station.  This  exchange 
allowed  MRT  to  inject  maximtmi 
volumes  of  gas  into  its  West  and  East 
Unionville  Storage  Fields  during  the 
summer  injection  period  to  help  meet 
its  winter  season  requirements. 

MRT's  Rate  Schedule  X-22  was 
originally  certificated  in  Docket  No. 
CP86-87.  This  transportation  agreement 
allowed  MRT  to  transport  up  to  10,000 
Mcf/day  on  an  interruptible  basis  for 
Texas  Gas.  Texas  Gas  was  to  purchase 
gas  froiA  Amoco  Production  Company's 
(Amoco)  Woodlawn  field  in  Harrison 
Coimty,  Texas  to  be  delivered  into  an 
intercoimection  to  MRT  at  the  outlet 
side  of  Damson  Gas  Processing 
Company's  Woodlawn  field  processing 
plant.  MRT  would  then  redeliver 
equivalent  quantities  of  gas  to  Texas  Gas 
by  reducing  amounts  delivered  to  MRT 
by  Union  Texas  Petroleum  and  by  Kerr- 
McGee  Corporation  from  their  plants  in 
Bossier  and  Lincoln  Parishes,  Louisiana. 

MRT  and  Texas  Gas  state  that  these 
arrangements  are  no  longer  necessary  or 
beneficial  to  the  parties  and  have  been 
terminated  pursuant  to  mutual  vmtten 
agreement  of  the  parties.  Neither  MRT 
or  Texas  Gas  propose  to  abandon  or 
rearrange  any  of  their  facilities  as  a 
result  of  the  proposed  abandonment. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
application  should,  on  or  before  August 
8, 1996,  file  with  the  Federal  Energy 
Regulatory  Commission  (888  First 
Street,  NE.,  Washington,  DC.  20426)  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  |>arty  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  cooferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  C^ 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  twill  be  held 
without  further  notice  before  the 
Commission  is  filed  within  the  time 
required  herein,  if  the  Commission  on 
its  own  review  of  the  matter  finds  thai 
permission  and  approval  for  the 
propoaad  abandonmant  are  required  by 
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the  public  convenience  «nd  necessity.  If 
■  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  MRT  or  Texas  Gas  to 
appear  or  be  represented  at  the  hearing. 
taiiD. 


Secntary. 

IFR  Doa  96-11745  Filed  7-23-86:  8:45  tm\ 

■ujM  OOM  mr-ai-M 


[Doetot  N*.  cn»-«30-000| 

MMtaalfpl  Valtoy  Qm  CompMiy  V. 
TaiM  Om  TriwiwI— Ion  Coipoiatlon; 
NetiM  of  CompWnt  ^ 

luly  18,  1996. 

Take  notice  that  on  July  9. 1996, 
Mississippi  Valley  Gas  Company 
[Mississippi  Valley).  P.O.  Box  3348, 
Jackson.  Mississippi  39207-3348,  Sled 
with  the  Commission  in  Docket  No.  CP- 
96-630-000  a  complaint  pursuant  to 
Rule  206  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR 
3SS.206[a))  against  Texas  Gas 
Transmission  Corporation  (Texas  Gas). 
Mississippi  Valley  complains  of  the 
Texas  Gas  May  30, 1996.  declared 
intention  (filed  in  its  pending  Docki 
No.  CI'96-104-000  bypass  case  unc' 
the  Natural  Gas  Act)  to  construct  a 
delivery  point  under  the  Natural  Gas 
Policy  Act  of  1978  to  by]*!!*  MlHlsalt>pi 
Valley's  longstanding  nwiral  gas 
services  to  an  end-user,  USG  Interiors, 
Inc.  (Interiors)  in  Greenville, 
Mississippi.  Mississippi  Valley  states 
that  in  (he  May  30. 1996  filing  Texas 
Gas  reports  that  Interiors  has  arranged  to 
purchase  and  receive  gas  to  be 
transported  under  NGPA  Section  311 
and  that  Texas  Gas  says  it  intends  to 
construct  the  delivery  point  at  issue 
under  supposed  NGPA  Section  311 
authority.  Mississippi  Valley  states  that 
any  attempt  to  construct  such  a  delivery 
point  wotild  be  illegal  and  should  be 
rejected. 

Mississippi  Valley  concludes  that  the 
Texas  Gas  May  30, 1996  filing  at  Docket 
No.  CP96-104-O0O  should  be  rejected  in 
its  entirety  and  in  all  respects  and  that 
Texas  Gu  lawfully  may  not  construct 
thfl  subject  bdhties  imder  Section  311. 
Mississippi  Valley  further  sutes  that  in 
lieu  of  acquiescing  in  that  filing,  the 
Commission  should  proceed  with 
reasoned  analysis  of  Texas  Gas'  pending 
December  15, 1995,  CP9e-104  proposal 
to  bypass  Mississippi  Valley  Gas 
Cranpany's  existing  service  to  Interiors. 


Any  person  desiring  to  be  heard  or  to 
make  a  prt>test  with  reference  to 
Mississippi  Valley's  complaint  should 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions,  together  with  the 
answer  of  Respondent  to  the  complaint 
and  motions  should  be  filed  on  or  before 
August  19, 1996.  Any  person  desiring  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 

uisa 


Secreloiy. 

(FR  Doc.  96-18746  Filed  7-23-96:  8:45  •m) 
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(PockM  No.  RPM-4S-000I 

Northam  lordtr  PipcUna  Company; 
NoHea  of  kitonnal  Sattlament 
Confaranca 

|uly  18,  1996. 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
will  be  convened  on  Thursday,  August 
1, 1996.  at  lOM)  a.m.  and  if  necessary, 
Friday,  August  2, 1996,  at  lOKM  a.m. 
The  settlement  conference  will  be  held 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E.,  Washington,  D.C  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above  referenced 
docket.  ^^ 

Any  party,  as  defined  by  18  CFR 
385. 102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Betsy  R.  Carr  at  (202)  208-1240  or  Anja 
M.  Clark  at  (202)  208-2034. 
Lais  D.  CaAaU, 
Secretoo'- 

IFR  Doc  96-18740  FUsd  7-23-96: 8:4S  am) 
■LUM  eoof  (nr-ti-ii 


(DoeM  Na.  MW-WT-Oeq 


npaltna  Company;  None*  Of 
CompttowcaTaitnFIHug 

My  18. 1996. 

Take  notice  that  on  July  16. 1996, 
Questar  Pipeline  Company,  tendered  for 
filing  and  acceptance  tarifi  sheets  to  its 
FERC  Gas  Tariff  to  comply  with  the 
Commission's  JiUy  1, 1996,  order  to 


become  effcctive  as  indicated  on  the 
tariff  sheets. 

Questar  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

Fim  Kmwimi  Veima  N*.  1 

Third  Substitute  Alternate  Fifth  Raviaed 

Sheet  No.  5 
Second  Substitute  Tifth  Revised  Sheet  No.  6 
Substitute  Third  Revised  Sheet  No.  6A 
Substitute  First  Revised  Sheet  No.  13 
Substitute  Second  Revised  Sheet  No.  14 
First  Revised  Sheet  No.  SO 
First  Revised  Sheet  No.  80A 
Second  Revised  Sheet  No.  81 
Substitute  Second  Revised  Sheet  No.  92 
Substitute  First  Revised  Sheet  No.  92A 
Second  Substitute  First  Revised  Sheet  No.  98 
Second  Substitute  Original  Sheet  No.  98A 
Second  Subslllute  Original  Sheet  No.  98B 
Third  Revised  Sheet  No.  172 
■Third  Revised  Sheet  No.  173 

Origiaal  VeluB*  Ne.  3 
Second  Substitute  Fifteenth  Revised  Sheet 
Na8 

On  March  8, 1996,  Questar  filed  a 
comprehensive  settlement,  including 
pro  forma  tariff  sheets,  in  this 
proceeding.  The  Commission  issued  an 
Order  on  Settlement  and  Rehearing  on 
July  1 ,  1996,  which  accepted  Questar's 
proposed  comprehensive  settlement  and 
required  Questar  to  file  revised  tariff 
language  to  provide  for  the  flowthrough 
of  affiliate  penalty  revenues  to  its  other 
customers. 

Questar  has  included  on  its  proposed 
tariff  sheet  No.  80A  the  change  required 
by  the  July  1  order.  Questar  states  that 
the  attached  tariff  sheets  provide  for  the 
payment  by  Questar  to  non-affiliated 
firrn  shippers,  the  imbalance  charges 
received  from  its  affiliated  shippers  in 
an  amount  proportional  to  the 
reservation  charge  paid  by  each  firm 
shipper.  The  payment  to  firm  shippers 
may  be  credited  against  amounts  due 
Srom  the  receiving  shipper,  if  any. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  385.211 
of  the  Conmiission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211).  All 
such  protests  must  be  filed  as  provided 
in  Section  154.210  of  the  Commission's 
Regulation's.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanls  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  tie 
available  for  public  Inspection. 
Le4aac 


Sacmttuy. 

(FR  Doc  96-18741  Filed  7-2»-«6:  8:45  unl 
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[Ooekal  Na  RnB-31 2-000) 

Tannaaaisa  Qaa  PIpaHoa  Company; 
NoUca  el  Propoaad  Changaa  In  FERC 
QMTarm 

July  18, 1996. 

Take  notice  that  on  July  16, 1996, 
Tennessee  Gas  Pipeline  Company 
(Teimessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets,  to  be  effective  September  1. 
1996: 

Third  Revised  Sheet  No.  98 
First  Revised  Sheet  No.  109 
Original  Sheet  No.  109A 
Fourth  Revised  Sheet  No.  128 
Original  Sheet  No.  128A 
Third  Revised  Sheet  No.  154 
Original  Sheet  No.  154A 
Second  Revised  Sheet  Na  155E 
Third  Revised  Sheet  No.  162 
Fourth  Revised  Sheet  No.  167 
Third  Revisdd  Sheet  No.  168 
Third  Revised  Sheet  No.  173 
Original  Sheet  No.  173A 
First  Revised  Sheet  No.  219 
Original  Sheet  No.  2t9A 
Second  Revised  Sheet  No.  226 
Original  Sheet  No.  226A 
Fourth  Revised  Sheet  No.  317 
Fourth  Revised  Sheet  No.  318 
Second  Revised  Sheet  No.  324 
First  Revised  Sheet  No.  337A 
First  Revised  Sheet  No.  348 

Teimessee  states  that  the  revised  tariff 
sheets  reflect  conforming  changes  to 
Teimeasee's  tariff  to  permit  Teimessee 
to  charge  negotiated  rates  for  its 
transportatioivand  storage  services  in 
accordance  with  the  Statement  of  Policy 
issued  on  January  31. 1996  in  Docket 
No.  RM95-6-000  (74  FERC  1 61.076). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426.  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.2V)  of 
the  Commission's  Regulations.  All 
protests  filed  with  the  Commission  will 
be  considered  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
UkaCaaWi, 
Secretary. 
[FR  Doc  96-18739  Filed  7-23-96:  8:45  am) 
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[Doekal  Ha  RPg6-1«7-014 

Tranacontlnantal  Qaa  Plpa  Una 
Corporation;  Notlca  of  Propoaad 
Changaa  In  FERC  Oaa  Tartff 

July  18.  1996. 

Take  notice  that  on  JiUy  IS.  1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  and  Original  Volume  No.  2,  which 
tariff  sheets  are  enumerated  in 
Appendix  A  attached  to  the  filing.  The 
proposed  effective  date  of  the  tariff 
sheets  is  August  1, 1996. 

On  June  19, 1996  Transco  filed  a 
Stipulation  and  Agreement  (Agreement) 
in  Docket  Nos.  RP95-197,  et  al.  which, 
among  other  things,  resolves  Transco's 
cost  of  service,  overall  throughput  level 
and  mix  of  throughput  for  the  Docket 
No.  RP95-197  rate  period  commencing 
September  1, 1995.  Article  IV  of  the 
Agreement  provides  that,  in  order  to 
implement  the  settlement  rates  as  early 
as  practical,  Transco  will  file  to  request 
Commission  authority  to  place  the 
setUement  rates  in  effect  as  of  the  first 
day  of  the  first  month  following  at  least 
30  days  after  the  Agreement  is  filed  (i.e. 
to  be  effective  August  1, 1996). 

Transco  also  agreed  to  include  as  part 
of  such  filing  a  request  to  make  effective 
as  of  the  same  date  "latest  estimated 
allocated  data"  procedures  as  provided 
in  Article  V,  Section  1  of  the  Agreement. 
Consistent  with,  and  subject  to.  Articles 
IV  and  VII  of  the  Agreement,  the  instant 
filing  proposes  to  implement,  subject  to 
certain  conditions,  the  settlement  rates 
effective  August  1, 1996.  Additionally, 
the  filing  proposes  to  implement 
effective  August  1, 1996  tariff  provisions 
regarding  "latest  estimated  allocated 
data". 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers.  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  Washington,  DC  20426, 
in  accordance  with  Section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  f^*"*"'""""  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lais  D.  Caibell, 

Sacreftuy. 

[FR  Doc  96-18742  Filed  7-23-96: 8:45  am) 
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IDockM  No.  ER9»-«28-00e,  at  it.] 

PSI  Energy,  Inc.,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Rllnga 

|uly  17, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PSI  Energy,  Inc. 

Pocket  No.  ER95-626-a02| 

Take  notice  that  on  June  25, 1996,  PSI 
Energy.  Inc.  tendered  for  filing  its 
refund  report  in  the  above-referenced 
docket. 

Coimnent  date:  July  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Z.  Vermont  Electric  TraaamissiOB 
Company 

(Docket  Nos.  ER96-76-O0O  and  EK96-77- 
000] 

Take  notice  that  on  July  1. 1996, 
Vermont  Electric  Transmisaion 
Company  tendered  for  filing 
amendments  in  the  above-referenced 
dockets. 

Comment  dale:  July  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Vennont  Electric  Power  Canpany 

[Docket  No.  ER96-194-0a0| 
Take  notice  that  on  July  8, 1996, 

Vermont  Electric  Power  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket 

Comment  date:  July  31, 1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  Northwest  Power  Markaliiig 
Cam|»ay,  L.L.C 

[Dockat  No.  ER96-e88-001) 

Take  notice  that  on  June  25, 1996, 
Northwest  Power  Marketing  Company, 
L.L.C.  tendered  for  filing  its  Rate 
Schedule  FERC  No.  1  and  code  of 
Conduct  Regarding  the  Relationship 
between  Kansas  City  Power  &  Light 
Company  and  Northwest  Power 
Marketiiig  Company,  LLC.  This  filing 
was  made  in  compliance  with  the 
Commission's  Order  of  June  13, 1996,  in 
this  docket. 

Coamient  date;  Jtdy  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  Minneuta  Power  »  Light  Campany 

[Dockrt  No.  BRi6-lsaO-001| 

Take  notice  that  on  )uiie  26, 1996. 
Minnesota  Power  A  light  Company 
tendered  for  filing  revised  point-to-point 
transmission  service  t^ffs  and  its 
revised  network  service  transmission 
tan&. 

Continent  date:  July  31. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Soothwaatam  Electric  Power 
Company 

piockM  Na  ERse-zoer-oool 

Take  notice  that  on  June  26, 1996. 
Arkansas  Electric  Cooperative 
Corporation  tendered  for  filing  a 
Certificate  of  Concurrence  in  the  above- 
referenced  docket. 

Comment  date:  July  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Piefeiied  Energy  Senricea,  Inc. 

IDockat  No.  ER9e-2141-000| 

Take  notice  that  on  July  1, 1996, 
Preferred  Energy  Services,  Inc.  tendered 
for  filing  additional  information  to  its 
June  13, 1996,  filing  submitted  in  the 
ahove-refarenced  docket. 

Comment  data:  July  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motian  to  intervene  or  protest  with  the 
Federal  Eneigy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mtttt  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UtoaCaakBll, 
Sacreftiry. 
IFR  Doc.  W-18747  Filed  7-23-46:  «:4S  ami 
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July  18. 1996. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  OEA  is  for  an  application  to 
upgrade  six  of  the  project's  generating 
units  for  the  Pensacola  Hydroelectric 
Project,  Project  No.  1494-120.  The  DEA 
finds  that  approval  of  the  application 
would  not  constitute  a  major  federal 
action  significantly  aSecting  the  quality 
of  the  human  environment.  The 
Pensacola  Hydroelectric  Project  is 
located  on  the  Grand  [Neosho)  River  in 
Craig,  Delaware,  Mayes,  and  Ottawa 
Counties,  Oklahoma. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  can  be  viewed  at  the 
Commi^ion's  Public  Reference  Room, 
Room  2A,  888  First  Street.  NE., 
Washington,  D.C.  20426.  Copies  can 
also  be  obtained  by  calling  the  project 
manager  listed  below. 

Please  submit  any  comments  within 
20  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Casbell.  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  Please  affix  Project  No.  1494-120 
to  all  comments.  For  further 
information,  please  contact  the  project 
manager.  Robert  J.  Fletcher,  at  (202) 
219-1206. 

Linwood  A.  WalMll,  Jr., 
Acting  Secrelmy. 

IFR  Doc.  96-1874*  FUed  7-23-98;  8:45  ami 
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>n  Paper  livluatries;  Notice  of 
AvaHabiltty  of  Draft  Envlronmantal 


July  18, 1996. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  IXA  is  for  an  appUcation  to  amend 
the  Anson  Hydroelectric  Project.  The 
apphcation  is  to  resurfoce  the  dam; 
reconfigure  the  permanent  crest;  raising 
the  elevation  from  241.67'  to  242.62' 
(except  for  a  SO-ft  section  which  will  be 
lowered  to  242.62'J  in  order  to  accept  an 
inflatable  flashboard  system;  and  install 
an  inflatable  flashbaard  system,  raising 


the  normal  headpond  elevation  by  1.5 
feet.  The  DEA  finds  that  approval  of  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  Anson  Hydroelectric 
Project  is  located  on  the  Kennebec  River 
in  Somerset  County,  Maine. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  can  be  viewed  at  the 
Commission's  Public  Reference  Room, 
Room  2A,  888  First  Street,  N.E., 
Washington,  D.C  20426.  Copies  can 
also  be  obtained  by  calling  the  project 
manager  listed  below. 

Please  submit  any  comments  within 
20  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  dociunentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  Please  affix  Project  No.  2365-011 
to  all  comments.  For  further 
information,  please  contact  the  project 
manager,  Jean  A.  Potvin,  at  (202)  219- 
0022. 

I.ol«  D.  Cuiien. 
Secretary. 

(FR  Doc.  96-18744  Hied  7-23-96:  8:45  ami 
muMta  oooa  trir-ai-it 


ENVIRONMENTAL  PROTECTION 
AGENCY 

topm-onn;  FRL-s387-a] 

National  Advisory  Commitlaa  for  Aeul* 
Exposure  Ouldslins  Lsvsis  for 
Hazardous  Substancss  (NAC/AEGL) 

AOBtCV:  Environmental  Protectian 

Agency  (EPA). 

ACnON:  Notice  of  open  meeting. 

summary:  The  second  meeting  of  the 
National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances  (NAC/AEGL)  will 
be  held  on  August  5-7, 1996,  in 
Washington,  DC.  Chemicals  to  be 
addressed  at  this  meeting  include 
ammonia,  methyl  mercaptan,  hydrazine, 
hydrogen  fluoride,  hydrogen  cyanide, 
cyanogen  chloride,  and  1,2- 
dichloroethylene. 

DATI*:  The  second  meeting  of  the  NAC/ 
AECL  will  be  held  from  10  a.m.  to  5 
pjn.  on  Monday,  August  5;  from  9  ajn. 
to  5  p.m.  on  Augxist  6;  and  from  9  ajn. 
to  noon  on  August  7, 1996. 


IK  The  meeting  will  be  held  in 
the  Gieen.  Room  on  the  third  floor  of  the 
Ariel  Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC. 
ran  FURTHER  MTOmiA'nON  CONTACT:  Paul 
ToUn,  Office  of  Prevention,  Pesticides, 
and  Toxic  Substances  (7406),  401  M  St. 
SW..  Washington.  DC.  20460.  (202)  260- 
1736,  e-mail: 

tobin.paulSepamail.epa.gov. 
tUPPLQCNTARV  MFOMIATICN:  Chemicals 
to  be  addressed  at  this  meeting  of  the 
NAC/AEGL  include  ammonia,  methyl 
mercaptan,  hydrazine,  hydrogen 
fluoride,  hydrogen  cyanide,  cyanogen 
chloride,  and  1,2-dichloroethylene.  For 
available  information,  questions,  or  to 
submit  information  on  these  chemicals, 
contact  Paul  S.  Tobin,  the  Designated 
Federal  Officer  (DFtD)  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

The  meeting  of  the  NAC/AEGL  will  be 
open  to  the  public.  Oral  statements;  will 
be  limited  to  10  minutes.  Anyone 
wishing  to  make  an  oral  presentation 
should  contact  the  DFO  as  indicated 
above  as  soon  as  possible.  Since  space 
is  limited,  those  wishing  to  attend  the 
meeting  as  observers  should  contact  the 
NAC/AEGL  DFO.  Inquiries  regarding 
the  submission  of  written  statements  or 
chemical  specific  information  should 
also  be  directed  to  the  DFO. 

Dated:  July  18, 1996. 

JOMpli  A.  Carra, 

Acting  Director,  Office  Pollution  Pretention 
and  Toxics. 

IFR  Doc.  96-18832  Filed  7-19-96;  3:14  pm) 
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(PF-SOOA:  FRL-6384-7] 

Valant  U.SJ^.  Corp.;  Notios  of 
WHtidrawnl  of  Pestteide  Patition  for 
fsnpropathrin 

A0EN6Y:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

8UMMABY:  This  notice  announces  the 
withdrawal  by  the  Valent  U.S.A.  Corp, 
cf  the  food/feed  addititive  petition  for 
regulation  of  residues  of  fenpropathrin 
in  or  on  peanut  oil  and  peanut 
soapstock. 

FOn  FURTWR  INFORMATION  CONTACT:  By 
mail:  George  LaRocca,  Product  Manager 
(PM)  13,  Registration  Division,  (7505C)] 
Office  of  Pesticide  Progr&ms, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  204.  CM  #2,  2801  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  703- 
305-6100;  e-mail: 
larocca.georgeSepamail.epa.gov, 


SUPfUQKMTARV  MFONMATION:  FAP 
4HS690.  Notice  appeared  in  the  Federal 
Register  of  July  13, 1994  (59  FR  35720) 
(PF-600),  that  Valent  U.S.A.  Corp.,  1333 
N.  California  Blvd.,  Walnut  Creek.  CA 
94596-8025,  proposed  to  amend  40  CFR 
parts  185  and  186  by  establishing  a 
food/feed  additive  regulation  to  permit 
residues  of  fenpropathrin,  alpha-cytno- 
3-phenoxybenzyl  2.2,3.3- 
tetramethylcydopropanecarboxylate,  in 
peanut  oil  at  0.05  parts  per  million 
(ppm)  and  peanut  soapstock  at  0.02 
ppm.  The  Valent  U.Sj\.  Corp.,  has 
withdrawn  that  pesticide  petition. 

List  of  Sabieds 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Authority:  7  U.S.C  136a. 
Dated:  July  10. 1996. 
Stephen  L.  Jotuiaon. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  96-18390:  Filed  7-23-96: 8:45  ami 
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Pirate;  Racaipt  of  Application  for 
Emargancy  Examptlon.  SoUcltaUon  of 
Public  Comment 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  received  specific 
exemption  requests  from  the  Tennessee 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "AppUcant")  to  use 
the  pesticide  Pirate  to  treat  up  to 
1,000,000  acres  of  cotton  to  control  the 
beet  armyworm  (BAW).  The  Applicant 
proposes  the  use  of  a  new  (uruegistered) 
chemical  [40  CFR  166.24(a)(l)l. 
Therefore,  in  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  August  8, 1996. 
AOORESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181018,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CtysUl  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 


Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket4Bpamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  AH 
comments  and  data  io  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-1810i8).  No  Confidential 
Business  Information  (CBI)  should  be 
Submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  nuy  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBL 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedtu-es  set  forth  in  40  CITl  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  boUdays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  [7505  W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
niunber:  Floor  6,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
ArUngton,  VA,  (703)  308-8347;  e-mail: 
collantes.margaritaSepamail.epa.gov. 
SUPPI^HENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide,    ' 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  specific 
exemptions  for  the  use  of  Pirate  on 
cotton  to  control  the  beet  armyworm. 
Information  in  accordance  v.-ith  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

According  to  the  Applicant,  the 
rationale  for  requesting  this  emergency 
exemption  is  based  on  Pirate's  proven 
ability  to  be  effective  against  the  the 
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BAW  and  the  inability  of  the  cuirently 
available  insecticides  to  control  the 
BAW.  Boll  weevil  pheromone  trap 
catches  this  spring  indicate  a  very  high 
population  of  overwintered  boll  weevils 
in  West  Virginia.  Although  the 
possibility  of  the  BAW  overwintering  in 
West  Tennessee  is  small,  the  summer 
generation  of  BAW  have  been  knowti  to 
disperse  several  hundred  miles  in  wind 
currents  from  the  south.  Therefore,  if 
hot.  dry  growing  season  occurs  in  1996 
it  appears  that  the  BAW  infestations  are 
likely  to  occur  in  Tennessee. 

The  use  of  pirate  to  control  the  BAW 
has  been  issued  to  most  of  the  states 
within  the  southern  cotton  belt  region 
this  year.  In  an  effort  to  mitigate  risk  to 
Federally-listed  threatened  and 
endangered  species  from  potentially 
harmful  exposure  to  Pirate,  specific 
directions,  restrictions,  precautions  and 
monitoring  for  wildlife  mortality  were 
.  required. 

Under  the  proposed  exemption,  Pirate 
3SC  may  be  applied  at  a  maximum  rate 
of  1.5  to  2.0  lbs.  active  ingredient  (a.i.) 
per  acre  (6.4  to  8.53  fl.  ozs.)  for  control 
of  the  BAW,  using  groimd  or  aerial 
application  equipment  in  a  minimum  of 
10  gallons  per  acre  total  volume  by 
ground,  or  5  gallons  of  spray  solution 
per  aci«  by  air. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e..  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide),  |40  CFR  166.24(a)(1)!.  Pirate 
3SC  is  an  unregistered  chemical.  Such 
notice  provides  for  opportunity  for 
public  comment  on  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
181018]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBl 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Midway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket9epamail.epa.gav 
Electronic  comments  must  be 
submitted  as  an  ASCII  tile  avoiding  the 


use  of  special  characters  and  any  form 
of  encryption. 

The  omdal  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submittad  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
Tennessee  Department  of  Agriculttire. 

ListofSubiecta 

Environmental  protection.  Pesticides 
and  pests,  Emergency  exemptions. 
Dated:  ]une  11. 1996. 

Staphea  L.  lohnaon. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc  96-18393  Filed  7-23-96;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

FCC  To  Hold  Open  Commission 
MMting  Thursday,  July  25, 1996; 
Sunshin*  Act  Meeting 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  July  25,  1996,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  BS6,  at  1919  M  Street,  NW., 
Washington,  DC. 

Item  No..  Bureau,  Subject 

1 — Wireless  Telecommunications — 
Title;  Amendment  of  the 
Commission's  Rules  Concerning  Low 
Power  Radio  and  Automated 
Maritime  Telecommunications 
System  Operations  in  the  216-217 
MHz  Band  (WT  Docket  No.  95-56, 
RM-7784).  Summary:  The 
Commission  will  consider  the 
creation  of  a  low  power  radio  service 
in  the  216-217  MHz  bond. 

Z— Cable  Services— Title: 
Implementation  of  Sections  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992:  Rate 
Regulation  (MM  Docket  No.  92-266) 


and  Cable  Pricing  Flexibility. 
Sunmiary:  The  Commission  will 
address  the  use  of  rate  setting 
methods  between  regulated  tiers  of 
service,  and  the  provision  of 
additional  flexibility  with  respect  to 
the  relative  pricing  of  difTerent  tiers  of 
service. 
3 — Office  of  Engineering  and 
Technology— Title:  Cigital  Television 
Systems  and  Their  Impact  upon  the 
Existing  Television  Broadcast  Service 
(MM  Docket  No.  87-268).  Summary; 
The  Commission  will  consider  issues 
pertaining  to  the  allotment  of 
channels  for  the  Digital  Television 
Service. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  David  Fiske.  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  at  (202)  857-3800.  Audio  and  Video 
Tapes  of  this  meeting  can  be  purchased 
from  Telspan  International  at  (301)  731- 
53S5.  This  meeting  can  be  viewed  over 
George  Mason  University's  "Capitol 
Connection."  For  information  on  this 
service  call  (703)  993-3100. 

Deled  July  18. 1996. 
Federal  Communicetiofu  Commission. 
WUUam  F.  Caloo. 
Acting  Secretary. 
|FR  Doc.  96-18982  Filed  7-22-96:  3:00  pm| 
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[Rapoft  No.  2144] 

Petitions  for  Reconsideration  and 
Clarification  o1  Action  In  Rulemaking 
Proceeding* 

July  18. 1996. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1..429(e).  The  full  text  of  these  document 
are  available  for  viewing  and  copying  in 
Room  239, 1919  M  Street,  NW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
ITS.  Inc  (202)  857-3800.  Oppositions  to 
these  petitions  must  be  filed  en  or 
before  August  8, 1996.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
"CFR  1.4(bKl)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject;  Amendment  of  Section 

73.202(b),  FM  Broadcast  SUtions, 
Table  of  Allotments.  (MM  Docket 
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No.  90-66,  RM-7139,  RM-7368, 
RM-7369) 
Number  of  Petitions  Filed;  1 

Subject:  Reorganization  and  Revision  of 
Part's  1,  2,  21  and  94  of  the  Rules 
to  Establish  a  New  Part  101 
Governing  Terrestrial  Microwave 
Fixed  Radio  Services.  (WT  Docket 
No.  94-148) 
Number  of  Petitions  Filed;  6 

Subject;  Amendment  of  Part  95  of  the 
Commission's  Rules  to  Establish  a 
Very  Short  Distance  Two-way  Voice 
■  Radio  Service  (WT  Docket  No.  95- 

102,  RM-8499) 
Number  of  Petitions  Filed;  2 

Subject:  Amendment  to  the 

Commission's  Rules  Regarding  a 
Plan  for  Sharing  the  Costs  of 
Microwave  Relocation.  (WT  Docket 
No.  95-157,  RM-8643) 
Nimiber  of  Petitions  Filed:  9 

Subject:  Definition  of  Markets  for 
Purposes  of  the  Cable  Television 
Mandatory  Television  Broadcast 
Signal  Carriage  Rules.  (CS  Docket 
No.  95-178) 
Number  of  Petitions  Filed:  2 

Subject:  Implementation  of  Section  302 
of  the  'Telecommunications  Act  of 
1996  (CS  Docket  No.  96-46) 
Number  of  Petitions  Filed;  19 

Federal  Communications  Commission. 

WUUan  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  96-18605  Filed  7-23-96:  8:45  am) 

HUMS  oooc  •ni-M-H 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public,  IndemnHlcation  of  Paaaengars 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certlflcata 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
ptirauant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Seabouni  Cruise  Line  Limited  and  Seabourn 
Maritime  Management  A/S,  55  Francisco 
Stnet.  San  Francisco,  Call£ainia  94133 

Vessel:  SEABOURN  LEGEND 
Dated:  July  18, 1996. 

laaaph  a  PoiUng. 

Secretaiy. 

IFK  Doc  96-18711  Filed  7-23-96: 8:45  ami 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
un&ir  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  SUtes. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  16, 
1996. 

A.  Federal  Reaam  Bank  of  CSiicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690; 


1.  First  Midwest  Financial,  Inc.,  Storm 
Lake,  Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Central  West 
BancorporaUon.  Casey,  Iowa,  and 
thereby  indirectly  acquire  Security  State 
Bank,  Stuart.  Iowa. 

In  cormection  with  this  application 
First  Midwest  Financial,  Inc.,  also  has 
applied  to  acquire  First  Federal  Savings 
Bank  of  the  Midwest,  Storm  Lake,  Iowa, 
and  its  subsidiaries.  First  Services 
Financial  Limited,  Storm  Lake,  Iowa, 
Brookings  Service  Corporation, 
Brooking,  South  DakoU,  and  First 
Midwest  Financial.  Inc.,  Storm  Lake, 
Iowa,  and  thereby  engage  in  operating  a 
savings  association,  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y, 
in  trust  activities,  purauant  to  $ 
225.25(b)(3)  of  the  Board's  Regulation  Y, 
the  sale  of  credit-related  insurance, 
pursuant  to  S  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y,  insurance  agency 
activities  in  small  towns,  pursuant  to  $ 
225.2S(b)(8)(iii)  of  the  Board's 
Regulation  Y,  in  securities  brokerage 
activities,  purauant  to  §  22S.25(b)(15)  of 
the  Board's  Regulation  Y,  investment 
advice,  pursuant  to  §  225.2S(b)(4)(iii)  of 
the  Board's  Regulation  Y.  and  in  making 
and  servicing  loans,  pursuant  to  $ 
225.2S(b)(l)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John£.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  DFC  Acquisition  Corporation  Two, 
Kansas  City,  Missouri;  to  acquire  58.18 
percent  of  the  voting  shares  of  Air 
Academy  National  Bancorp,  Colorado 
Springs,  Colorado,  and  thereby 
indirectly  acquire  Air  Academy 
National  Bank,  Colorado  Sprii^, 
Colorado. 

2.  FirstBank  Holding  Company  of 
Colorado  Employee  Stock  Ownership 
Plan,  Lakewood,  Colorado;  and  its 
subsidiary  FintBank  Holding  Company 
of  Colorado,  Lakewood,  Colorado,  to 
acquire  100  percent  of  the  voting  shares 
of  FirstBank  of  Greeley,  Greeley, 
Colorado. 

3.  Premier  Bancorp,  Inc.,  Denver, 
Colorado:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Premier  Bank, 
Lenexa,  Kansas. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  July  18, 1996. 
fenBifsr  |.  Johneoa 
Deputy  Secretary  of  the  Board 
(FR  Doc.  96-1877B  Filed  7-23-96;  6:45  amj 
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The  company  listed  in  this  notice  has 
given  notice  under  section  4  of  the  Bank 
Holding  Company  Act  (12  U.S.C  1843) 
(BHC  Act)  and  Regulation  Y.  (12 

CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  S  225.15  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baniking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

The  aoticB  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  «dll  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
(act  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  7, 1996. 

A.  Fe4val  »«aei  iii  Bonk  of  Su 
FraedKe  (KeniMth  R.  Biiming, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  Califomia 
94105: 

] .  rhe  Tokai  Bank,  Limited,  Nagoya. 
Japan:  to  engage  de  novo  through  its 
subsidiary,  Tokai  Financial  Services, 
Inc.  Berwyn.  Pennsylvania,  in  higher- 
residual-vahia  leasing  activities 
pursuant  to  $  225.25(b)(S)(U)  of  the 


Board's  Regulation  Y.  This  activity  %»ill 
be  conducted  worldwide. 

Board  of  Govenion  oftlie  Federal  Reserve 
System,  July  IS,  1996. 
li»alfcr).)ili»ia« 
Deputy  Secniary  of  the  Board 
(PR  Doc.  96-l»777  Filed  7-23-96:  8:45  ami 
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AGENCY  HOLOWQ  THE  MEETMO:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TWC  AM  DAlt:  11:00  a.m.,  Monday.  )uly 

29, 1996. 

HACC:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W..  Washington,  D.C  20551. 

STATUS:  Closed. 

MATTERS  TO  IE  CONStDERED: 

1.  Proposals  relating  to  Federal  Reserve 
System  benefits. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassigmnents,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from' a 
previously  announced  in0«ting. 
COifTACT  PERSOM  FOR  MORE  INFORMAT10M: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  22, 1996. 
leuifer  J.  lahaaaa. 
Deputy  Secretary  of  the  Beard. 
IFR  Doc  96-1891S  Filed  7-22-96;  11:25  am) 
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GEMERAL  SERVICES 
AOMMSTRATION 

>lia|iwt»nt  Hegulatlon  AboHatwwent 

AOENCV:  Office  of  Policy.  Planning  and 

EvahiatioD.  GSA. 

ACnoW:  Notice. 

Notice  is  hereby  given  that  the 
Federal  Information  Resources 
Management  RegulaUoB  (FIRMR)  will 
be  abolished  pursuant  to  the 
Information  Technology  Management 
Reform  Act  of  1996  (ITMRA)  effective 
August  8. 1996  at  12:00  a.m.  (midnight). 
The  aboUshment  of  the  FIRMR  will  give 
eftsct  to  the  Information  Technology 
Management  Reform  Act  of  1996  by 
eliminating  GSA's  Govenunentwide 


information  technology  (IT)  regulations 
at  the  time  ITMRA  becomes  effective.  Of 
particular  concern  to  agencies  involved 
in  an  IT  acquisition  is  that  portion  of  the 
FIRMR  setting  forth  the  delegation  of 
procurement  authority  process.  The 
timing  of  the  FIRMR's  abolishment  is  to 
ensure  that  those  agencies  operating 
under  a  Brooks  Act  delegation  of 
procurement  authority  are  not  deprived 
of  acquisition  authority  before  the 
agencies'  independent  procurement 
authority  under  section  5124  of  ITMRA 
becomes  effective  on  August  8, 1996. 

All  contracts  established  under 
Brooks  Act  delegations  of  procurement 
authority  will  remain  in  effect  until 
modified  or  terminated  by  an  authorized 
party  under  ITMRA.  All  Brooks  Act 
delegations  of  procurement  authority 
are  superseded  by  agencies' 
independent  procurement  authority 
under  ITMRA.  Any  procurements  for 
Govemmentwide  Agency  Contracts 
authorized  imder  a  specific  Brooks  Act 
delegations  of  procurement  authority 
may  proceed  to  award.  All  reporting 
requirements,  established  in  specific 
Brooks  Act  delegations  of  procurement 
authority  are  canceled  effective  August 
8, 1996  at  12:00  a.m.  (midnight).  All 
conditions  and  limitations  established 
in  specific  Brooks  Act  delegations  of 
procurement  authority  may  be  modified 
or  terminated  by  agencies  effective 
August  8,  1996  at  12:00  a.m.  (midnight). 

Agencies  should  note  that  although 
the  FIRMR  will  be  abolished,  agencies 
are  still  required  to  use  the  FTS2000 
program  since  its  use  is  predicated  on 
a  statutory  mandate.  Public  Law  104-52, 
at  section  629,  prohibits  the 
expenditures  of  funds  outside  the 
FTS2000  unless  there  is  an  exception 
granted  by  the  Administrator  of  General 
Services.  Agencies  should  contact 
GSA's  FTS  Service  at  (703)  285-1020 
with  any  questions  conceiliing  the  use 
ofFTSZOOO. 

Agencies  also  are  advised  that  certain 
portions  of  the  FIRMR  may  be  reissued 
as  part  of  the  Federal  Acquisition 
Regulation  and  Federal  Property 
Management  Regulation.  Additional 
information  on  this  issue  will  be 
forthcoming. 

Dated:  July  16, 1996. 
FiadL-Stas, 

Deputy  Associale  Administjvitorfor 
Information  Technology. 
(FR  Doc  9e-lMll  Filed  7-23-96;  «:4S  ami 
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DEPARTMEHT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Agency  for  Toilc  Substances  and 


lATaOR-iii] 

Notice  of  the  OrsR  Priortty  Uet  of 
Hazardous  Substancee  at  Depsriinent 
of  Energy  National  PrtorWaa  Uat  SItee 
'niat  M^  be  the  Subject  of 
Toxicologlcai  ProfUee 

AQEMCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTIOM:  Notice. 

summary:  The  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  has  prepared  a  priority  list  of 
hazardous  substances  found  on  certain 
Department  of  Energy  (DOE)  sites.  This 
list  is  similar  to  the  priority  list  of 
hazardous  substances  prepared  by 
ATSDR,  in  cooperation  with  the 
Environmental  Protection  Agency  (EPA) 
under  the  authority  of  section  104(i)(3) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  Superfund),  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  (42  U.S.C.  9604(i)(3)l.  This  act 
requires  ATSDR  and  EPA  to  prepare  a 
list,  in  order  of  priority,  of  substances 
that  are  most  commonly  found  among 
all  facilities  on  the  National  Priorities 
List  (NPL)  and  which  are  determined  to 
pose  the  most  significant  potential 
threat  to  human  health  (see  52  FR 
12866,  April  17. 1987).  This  list  is  used 
to  determine  the  order  in  which 
ATSDR's  toxicological  profiles  are  to  be 
developed  for  the  substances,  and  is 
based  on  three  components:  frequency 
of  occiurence,  toxicity,  and  human 
exposure  potential  of  the  substances 
found  at  NPL  sites. 

In  developing  the  priority  list  of 
hazardous  substances  at  EXDE  NPL  sites, 
ATSDR  used  the  same  methodology  as 
that  for  the  CERCLA  priority  list,  with 
the  algorithm  modified  slightly. 
Consequently,  this  list  is  based  on  the 
substances'  fiequency  of  occurrence  at 
DOE  NPL  sites,  toxicity,  and  human 
exposure  potential.  This  two-part  list, 
that  includes  radionuclides  (n=50)  and 
nonradionuclides  (n=150),  will  provide 
a  mechanism  for  prioritizing  the 


selection  of  candidate  substances  for  the 
potential  development  of  toxicological 
profiles  by  ATSDR.  Of  the  150 
nonradionuclides  listed,  121  are 
currently  the  subject  of  toxicological 
profiles.  Of  the  SO  radionuclides  listed. 
4  toxicological  profiles  (Uranium, 
Thorium,  Plutonium  and  Radium)  have 
been  developed. 

This  aimouncement  provides  notice 
that  ATSDR  has  developed  and  is 
making  available  a  draft  document 
entitled  Priority  List  of  Hazardous 
Substances  at  DOE  NPL  Sites  and 
Support  Document.  This  priority  list 
includes  substances  that  have  been 
determined  to  pose  the  most  significant 
potential  threat  to  human  health  at  or 
around  22  DOE  NPL  hazardous  waste 
sites. 

DATES:  Comments  concerning  this 
notice  must  be  received  by  August  23. 
1996. 

ADORESSES:  Requests  for  a  copy  of  the 
draft  Priority  List  of  Hazardous 
Substances  at  DOE  NPL  Sites  and 
Support  Document,  or  comments  on  this 
notice,  should  bear  the  docket  control 
number  ATSDR-111  and  should  be  sent 
to  the  attention  of  Dr.  Jim  Holler, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Division  of 
Toxicology,  Emergency  Response  and 
Scientific  Assessment  Branch.  1600 
Clifton  Road,  NE.,  Mailstop  E-29. 
Atlanta,  Georgia  30333.  Requests  for  the 
draft  Priority  List  of  Hazardous 
Substances  at  DOE  NPL  Sites  and 
Support  Dociunent  must  be  in  writing. 

Comments  on  this  notice  will  be 
available  for  public  inspection  when  the 
priority  list  is  issued  in  final  at  the 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Building  4.  Executive 
Park  Drive,  Atlanta,  Georgia  (not  a 
mailing  address),  from  8:00  a.m.  until 
4:30  p.m..  Monday  through  Friday, 
except  for  legal  holidays.  Because  all 
public  comments  are  available  for 
public  inspection,  no  confidential 
business  information  should  be 
submitted  in  response  to  this  notice. 

FOR  FURTHER  IHFORMATIOK  CONTACT: 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Division  of 
Toxicology.  Emergency  Response  and 
Scientific  Assessment  Branch.  1600 
Clifton  Road,  NE..  Mailstop  E-29, 
Atianta,  Georgia  30333.  telephone  (404) 
639-6300. 


SUPPLEMENTARY  MFORMATMN:  The 
sources  of  the  substance  information 
used  in  developing  this  priority  list 
include  DOE  NPL  site-specific 
documents  submitted  to  ATSDR  by 
EPA,  State  agencies,  and  other  patties 
ATSDR  abstracted  information  from 
these  site  file  documents,  which 
contained  information  on  substances 
foimd  in  various  environmental  media. 
This  abstracted  infonnaUon  was  then 
entered  into  ATSDR's  Hazardous 
Substance  Release/Health  EQscts 
Database  (HazOat).  More  than  100 
documents  have  been  abstracted, 
resulting  in  approximately  19,000 
records  entered  into  HazDaL 

The  ranking  of  substances  on  the 
Priority  List  of  Hazardous  Substances  at 
DOE  NPL  sites  is  based  on  three  criteria, 
which  are  combined  to  calculate  the 
total  score.  ATSDR  believes  that  the 
following  three  criteria  are  most 
relevant  to  public  health:  (1)  Frequency 
of  occurrence  at  DOE  NPL  sites — ^The 
presence  of  a  substance  in  at  least  one 
environmental  medium  per  operable 
unit  at  a  DOE  site  constitutes  one 
occurrence.  A  log  scale  approach  was 
used  to  determine  the  fiequency  points. 
(2)  Toxicity— If  available,  final 
reportable  quantities  (RQs)  are  used  to 
assess  the  toxicity  of  nonradioactive 
substances  during  the  Usting  activity.  If 
a  final  RQ  is  not  available,  the  RQ 
methodology  is  applied  to  candidate 
substances  to  establish  a  Toxicity/ 
EnvironmenUl  Score  (TES).  The  TES  is 
only  used  in  scoring  the  substances 
regarding  their  toxicity,  and  does  not 
represent  regulatory  amounts.  For 
radioactive  substances,  the  toxicity  was 
based  on  a  combination  of  the  Annual 
Limits  on  Intake  and  the  external 
exposure  potential.  (3)  Potential  for 
human  exposure — Tbe  exposure 
component  is  based  on  the 
concentration  of  the  substances  in 
environmental  media  at  the  site.  A 
relative  source  contribution  i% 
calculated  for  each  substance,  lids 
component  does  net  include  the 
exposure  status  subcomponent  that  is 
included  in  the  (JEKCLA  priority  listing 
algorithm  because  of  a  paucity  of  data 
on  exposure  status  in  the  documents 
examined. 

Using  these  three  criteria,  ATSDR 
ranked  the  hazard  potential  of  each 
candidate  substance  according  to  the 
following  algorithm: 


TOTAL  SCORE   _  FREQUENCY    ■roWCITY  ,  K)TENTIAL  FOR  HUMAN  EXPOSURE 
(1800  max.  points)       (600  points)      (600  points)"^  (600  points) 
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Substances  vnm  ordinally  lanked 
based  on  their  total  (core,  with 
radionuclides  and  nonradionuclides 
tanked  separately.  The  470  candidate 
substances^xHuidered  for  the  Priority 
List  of  Hazardous  Substances  at  DOE 
NFL  sites  are  those  substances  present 
at  22  DOE  NFL  sites,  as  indicated  in  site 
file  documents.  The  22  sites  consist  of 
134  operable  units. 

The  22  DOT  NPL  sites  included  in 
this  listing  activity  are  as  follows: 
Boimeville  Power  Authority: 
Brookhaven  National  Laboratory; 
FemalU  Environmental  Management 
Project:  Hanford  100:  Hanford  200; 
Hanfbrd  300:  Hanford  1100;  Idaho 
National  Engineering  Laboratory; 
Lawrence  Uvennore  National 
Laboratory — Site  300:  Lawrence 
Liveimore  National  Laboratory — Main 
Site:  Los  Alamos  National  Laboratory: 
Maywood  Interim  Storage  Site; 
Monticello  Mine  Tailings;  Mound  Plant; 
Oak  Ridge  Reservation:  Paducah 
Gaseous  Diffusion  Plant:  Pantex; 
Portsmouth  Gaseous  Diffusion  Plant: 
Rocky  Flats  Plant;  Savannah  River  Site; 
WR  GraceAVayne  Interim  Storage  Site; 
and  Weldon  Springs  Site. 

This  priority  list  includes  50 
radionuclide  and  ISO  non-radionuclide 
substances  that  ATSDR  has  determined 
pose  the  most  significant  potential 
threat  to  human  health  All  candidate 
substances  have  been  analyzed  and 
ranked  with  the  algorithm  described 
previously.  Substances  on  this  priority 
list  may  become  the  subject  of 
toxicological  profiles  prepared  by 
ATajR. 

Dsted:  July  18. 1998. 
CUire  V.  Bman, 

Deputy  Adminittialor,  Agency  for  Toxk 
Substances  and  Disease  fiegistry. 

The  top  20  radionuclides  and  top  20 
nonradionuclides  on  the  Priority  list  of 
Hazardous  Substances  at  DOE  NPL  Sites 
are  as  follows; 
Radionuclides: 

lTHORIUM-232 

2  URANIUM-235 

3  RADIUM-228 
4URANIUM-238 
SRADIUM-226 

6  COBALT-60 

7  KRYPTON-85 

8  AMERICIUM-241 
9URANIUM-234 

10  POTASSIUM-U) 
11 EUROPIUM-152     . 

12  NEPTUNIUM-237 

13  CESIUM-137 

14  PROTACnNIUM-231 

15  STRONTIUM-gO 
18KRYPTON-88 
17THALLIUM-208 
18THORIUM-Z28 


19  FROTACTINIUM-234 
20ARGON-41 
NonRadionuclides; 

ILEAD 

2ARSENIC 

3  MERCURY.  MFTALLIC 

4AROCLOR12S4 

5  BENZO(B)FLUORANTHENE 

6  BENZO(A)PYRENE 

7  AROCLOR  1248 

8  CADMIUM 

9  BERYLLIUM 

10  PHOSPHORUS 

11  VINYL  CHLORIDE 

12  AROCLOR  1260 

13  POLYCHLORINATED  BIPHENYLS 

14  CHLOROFORM 

15  DIBENZOCAJflANTHRACENE 
16DIELDRIN 

17  MANGANESE 

18  CYANIDE 

19  NICKEL 

20  BENZENE 
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Cantars  for  DtoMM  Control  and 
Prevention 

Translation  Advisory  Commlttaa  for 
Dlabatos  Prsvantlon  and  Control 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centera  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conunittee 
meeting. 

Name:  Translation  Advimy  Committee  for 
[>iabetes  Prevention  and  Cootrol  Programs. 

Times  and  Dates:  8.30  ■.m.-4:30  pjn., 
August  15, 1996.  8:30  a.m.-3  p.m..  August 
16,  lM6. 

.    Place:  Decatur  Holiday  Inn  Hotel  and 
Conference  Plaza,  130  Clalremont  Avsnus, 
Decanir,  Georgia  30030,  telephone  404/371- 
0204. 

S(otu>.'  Open  to  the  public,  limited  only  by 
the  space  available  The  meeting  room 
accommodates  approximately  50  people. 

Purpose.  This  committee  is  charged  with 
advising  tho  Director.  CDC,  regarding  policy 
issues  and  broad  strategies  for  diabetes 
translation  activities  and  control  programs 
designed  lo  reduce  risk  bctors,  health 
services  utilization,  costs,  morbidity,  and 
mortality  associated  with  diabetes  and  its 
complications.  The  Committee  identifies 
ie«ean±  advances  and  technologies  ready  for 
translation  into  widespread  conununity 
practice;  recommends  broad  public  health 
ftratagiae  to  be  implemented  through  public 
baalth  Inlamntiaas:  idendfias  apportimiUes 
far  surveillance  and  spidemiolo^ 
assessment  of  disbetes  and  related  - 
complications;  and  for  the  purpose  of 
assuring  the  most  effective  use  and 
oigunzation  of  resources,  maintains  liaison 
and  ^:^H*T^ifiaHnn  of  programs  within  tfae 


Federal,  voluntary,  and  private  secton 
involved  in  the  provision  of  services  to 
people  with  diabetes. 

Matters  to  be  Discussed:  Committee 
members  will  discuss  assessment  of  CDCs 
Slate  Diabetes  Control  Programs,  the  sutus  of 
the  National  Diabetes  Education  Program, 
■nd  goala  and  future  areas  of  emphasis  for 
the  Division  of  Disbetes  Translation. 

Agenda  items  sra  subJBct  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Cheryl  Shaw,  Program  Specialist,  Division  of 
Diabetes  Translation,  National  Canter  for 
Chronic  Disease  Prevention  and  Health 
Promotion.  CDC,  4770  Bufocd  Highway,  NE, 
M/S  K-10,  Atlanta,  l>Ofgia  30341-3724. 
telephone  770/4S8-S0O4. 

Dated:  July  IB,  1996. 
Carolyn  I.  Ruaaell. 
■  Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  tCDQ. 

IFR  Doc  96-18768  Filed  7-23-fl6:  8:45  am) 
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Administration  for  CMIdrtn  and 

Famlllas 

[Program  Announcanwnt  No.  OCS-Se-OaA] 

NoUca  ol  CtarlflcaUon  of  Applicant 
DIglbUlty  Undar  tha  Raquast  for 
REACH  Plana  Undar  tha  Offlca  of 
ConHminlty  Sarvioaa'  FY  19M  Low- 
Incoflia  Homa  Enargy  Aaalatanca 
Program,  Raaldantial  Enargy 
Aaslatance  Challanga  Option  (REACH) 
Program 

AQSWY:  Office  of  Commtmity  Services, 
ACF,  DHHS. 
action:  Notice. 


;  This  is  a  Clarification  of 
Applicant  Eligibility  luider  Program 
Announcement  No.  OCS-96-08  (61  FR 
35518-35545)  for  the  Office  of 
Community  Services'  Residential 
Energy  Assistance  Challenge  Option 
(REACH)  Program.  The  Athninistration 
for  Caiildren  and  Families  (ACF),  Office 
of  Commtmity  Services  (OCS)  wishes  to 
make  clear  that  "commimity-based 
nonprofit  entities"  which  are  to  be  the 
CBO  Recipients  through  which  REACH 
services  are  to  be  delivered  pursuant  to 
Section  2607B(e)  of  the  Low-Income 
Home  Energy  Assistance  Act  of  1981,  as 
amended.  42  U.S.C.  8621  et  seq., 
includes  those  organizations  described 
in  section  673  of  die  Community 
Services  Block  Grant  Act  (42  U,S.C. 
9902(1))  whidi  are  public  agencies,  that 
is.  a  department,  agency  or  imit  of  local 
government. 

ran  fURTtCR  MFOMUVOH  CONTACT: 
Office  of  Community  Services, 
Administration  for  Children  and 
Families.  Division  of  Community 
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Demonstration  Programs,  370  L'En&nl 
Promenade,  S.W..  Fifth  Floor. 
Washington.  D.C  20447,  Attsntioo: 
Richard  Saul— (202)  401-9341;  Anna 
Guidery— (202)  401-5318. 

This  Notice  is  accessible  on  the  OCS 
Electronic  Bulletin  Board  for 
downloading  through  your  computer 
modem  by  calling  1-800-627-8886.  For 
assistance  in  accessing  the  Bulletin 
Board,  a  Guide  to  Accessing  and 
Downloading  is  available  from  Ms. 
Minnie  LantSy  at  (202)  401-5309. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.568. 

L  Clarificatiaii  of  Definitioii 

A.  Section  2607B(e)(2)(A)  of.the  Low- 
Income  Home  Energy  Assistance  Act  of 
1981,  as  amended,  requires  that  each 
State  REACH  Plan  include  "an 
assurance  that  such  State  will  deliver 
services  through  community-based 
nonprofit  entities  in  such  State  '  *  *" 

B.  Section  2607B(e)(2)(B)  requires  that 
"in  awarding  grants  or  entering  into 
contracts  to  carry  out  its  REACH 
initiative,  the  State  will  give  priority  to 
organizations  that — 

(i)  are  described  in  section  673  of  the 
Community  Services  Block  Grant  Act 
(42  U.S.C.  6863  et  seq.)  '   '   '"  That  is, 
priority  is  to  be  given  to  Community 
Action  Agencies.  CDiis  is  one  of  three 
criteria  for  priority  consideration.) 

C.  In  its  Pnjgram  Annoimcement  of 
July  5, 1996  (OCS-96-08),  61  FR  35518- 
3554S,  OCS  included  a  definition  of 
"Community-based,  nonprofit"  that 
defined  it  as  "a  corporation  or 
association  *  *   *"  which  has  caused 
some  confusion  among  prospective 
applicants  as  to  whether  a  public 
Commtmity  Action  Agency  which  is  a 
unit  of  local  government  is  eligible  to  be 
the  "commimity-based  nonprofit  endty" 
through  which  REACH  services  are  to  be 
delivered.  The  answer  is  yes. 
"Community-based  nonprofit  entities" 
includes  organizations  described  in 
section  673  of  the  Community  Services 
Block  Grant  Act  that  are  public  agencies 
or  entitles  such  as  pubUc  Ctmununity 
Action  Agencies  that  are  a  imit  of  local 
government. 

Dated:  July  19, 1996, 
DosuUSykas. 

Dinctar,  Office  of  Conununity  Services. 
[FR  Doc.  96-18830  Filed  7-23-96: 8:45  ami 
saian  eoH  4s*s-ti-r 


Food  and  Drag  Administration 
Advlaory  Commlaaas;  NeOoa  of 


AQBICT:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  aimounces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  pubUc 
with  access  to  the  most  cturent 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETMOS:  The  following  advisory 
committee  meetings  ate  annoimced: 

Advlaory  Commlttaa  for 
Phafmacaiitical  Sdanca  (formariy 
Qanailc  Draga  Advlaory  Committee) 

Dote,  time,  and  place.  August  15, 
1996, 8  a.m.,  and  August  16, 1996,  7:30 
a.m..  Holiday  Inn — Gaithersburg, 
Goshen  Ballroom,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  August  15, 
1996, 8  a.m.  to  1  p.m.:  open  public 
hearing,  1  p.m.  to  2  p.m.,  tmleas  public 
participation  does  not  last  that  long; 
open  committee  discussion,  2  p.m.  to 
6:30  p.m.;  open  committee  discussion, 
August  16. 1996.  7:30  a.m.  to  10  ajn.; 
Kimberly  L.  Topper.  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishera  Lane,  Rockville,  MD  20857, 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  Uje 
Waahiiigtoii.  DC  area).  Advisory 
Committee  for  Pharmaceutical  Sdanoe. 
code  12539.  Please  call  the  hotline  for 


information  concerning  any  possible 
changes. 

General  function  of  the  comixdttee. 
The  conunittee  gives  advice  on 
scientific  and  technical  issues 
concerning  the  safety  and  effectiveness 
of  human  generic  drug  products  for  use 
in  the  treatment  of  a  broad  spectrum  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  1, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  corrunittee  discussion.  On 
August  IS,  1996,  the  committee  will 
discuss  the  Biopbarmaceutics  Drug 
Classification  System  and  Individual 
Bioequivalence.  On  August  16, 1996. 
the  committee  will  discuss  Product 
Quality  Research,  Laboratory-Baaed 
Clinical  Pharmacology  Research,  and 
Clinic-Based  Clinical  Pharmacology 
Research. 

Joint  Mealing  of  the  Advlaory 
Coinmltlaa  lor  Pharmacaulical  Selene* 
and  ttia  Pulmonary  and  Allergy  Drugs 
Advlaory  Committee 

Dote,  time,  and  place.  August  16. 
1996. 10  a.m..  Holiday  Inn — 
Gaithersburg,  Goshen  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersbtug, 
MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  10  a.m.  to 
11:30  ajn.;  open  public  hearing,  11:30 
a.m.  to  12:30  pjn..  imless  public 
participation  does  not  last  that  long: 
open  committee  discussion,  12:30  p.m. 
to  3:30  p.m.;  Kimberly  L.  Topper,  Outer 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administratioo, 
5800  Fishers  Lane,  Rockville,  MD 
20857,  301-443-5455,  or  FDA  Advisory 
Conmiittee  Information  Hotline.  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  EX;  area).  Advisory 
Committee  for  Pharmaceutical  Science. 
code  12539.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committees. 
The  Advisory  Committee  for 
Pharmaceutical  Science  gives  advice  on 
scientific  and  technical  issues 
concerning  the  safety  and  effectiveness 
of  human  generic  drug  produ[^  for  use 
in  the  treatment  of  a  broad  dpectium  of 
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human  diseases.  The  Pulmonary-Alleigy 
Drugs  Advisory  Coouninee  reviews  and 
evaluates  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  treatment  of  pulmonary  disease  and 
diseases  with  allergic  and/or 
immunologic  mechanisms. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  1. 1996. 
and  submil  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committees  mil  discuss  Bioequivalenca 
of  Albuterol  Metered  Dose  Inhalers 
(MDrs). 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussioD,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  aiuounced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  conmiittee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  bearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
ptibhc  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  fadlilate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  poUcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CPR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwi^grecord  FDA's  public 
administrate  ve  proceedings,  including 
praaentations  by  partiupanta. 


Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  aimounced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  conunittee,  and  a 
current  list  of  coramittee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requ^ed  in  writing 
&om  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane.  RockviUe.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
RockviUe.  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This'notice  is  issued  tmder  section 
lO(aHl)  and  (2)  of  the  Federal  AdviBory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  July  15, 1996. 
Michael  A.  Fiiedman, 
Deputy  Commissioner  for  Opemtiona. 
(FR  Doc  9fr-lSei4  Filed  7-23-96;  8:45  am) 
■uaa  COM  4«H-*t-r 


FlfMncIn^  AdinlnlsUflliofi 


HeMhC«« 
[R-131] 


Agency  hifomialiaii  Coltoeilan 
AetMtlea:  Sutanieelon  for  0MB 


In  compliance  with  the  requirement 
of  section  3S06(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  AdministratiOD 


(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  pomments 
regardii>g  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
follovring  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions:  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Infonnation  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired:  Title  of 
Information  Collection:  Information 
Collection  Requirements  in  BPD-458-F, 
Section  411.408(d)(2)  and  (0:  Form  No.: 
HCFA-R-131;  C/se:  Physicians  who  do 
not  accept  assigimient  may  bill  a  patient 
for  services  denied  by  Medicare  as  "not 
reasonable  and  necessary,"  if  they 
informed  the  patient,  prior  to  furnishing 
the  services,  that  Medicare  was  likely  to 
deny  part  B  payments  for  services  and 
the  patient,  after  being  so  informed, 
agrees  to  pay  for  the  services. 
Frequency:  On  occasion:  Affected 
Public:  Individuals  or  Households: 
Number  of  Respondents:  237 ,322:  Total 
Annual  Responses:  925,904;  Total 
Annual  Hours  Requested:  115,738. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above, 
E-mail  your  request,  including  your 
address,  to  Paperworkehcfa.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Hoiising  Branch, 
Attention:  Allisan  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  D.C.  20503. 

Dated:  July  IB.  1996. 
Edwin  |.  GUtnl, 

Director.  Managmnent  Planning  and  Analysis 

Staff.  Office  of  Financial  and  Human 

IkKMitas,  Health  Can  Financing 

Administration. 

IFR  Doc  96-18763  Filed  7-23-96:  8:45  ami 
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Cuupii  iUvs  AgiveiiMfit  VMh  vie 
TateiMdichM  RMMTCh  Center 

AOEMCY:  Health  Resources  and  Services 
Administration  (HRSA),  Health  and 
Human  Services  (HHS). 

SUMMARY:  The  Office  of  Rural  Health 
Policy  (ORHP),  Health  Resources  and 
Services  Administration,  announces  its 
intent  to  award  funds  in  FY  1996  to 
support  a  cooperative  agreement  with 
the  Telemedicine  Rese^ch  Center 
(TRC),  Portland,  Oregon. 

The  Office  of  Rural  Health  Policy 
funds  19  rural  telemedicine  projects 
through  grants.  It  has  been  encouraged 
by  the  Office  of  Management  and 
Budget  and  the  Senate  Committee  on 
Appropriations  to  develop  a  standard 
data  set  for  telemedicine  evaluation  and 
conduct  an  objective  and  scientific 
evaluation  of  telemedicine  programs. 
The  purpose  of  this  cooperative 
agreement  is  to  collect  basic  information 
about  the  operations,  utilization,  costs, 
benefits,  and  sustainability  of  the  19 
rural  telemedicine  projects  funded 
through  the  Office  of  Rural  Health 
Policy.  The  specific  objectives  are  (1)  to 
develop  standard  data  collection 
questions  and  instruments  for  the 
ongoing  monitoring  and  evaluation  of 
rural  telemedicine  projects  and  (2)  to 
use  the  standard  data  collection 
questions  and  instruments  over  a  one 
year  period.  The  proposed  data 
collection  will  require  Office  of 
Management  and  Budget  approval 
under  the  Paperwork  Reduction  Act  of 
1995.  The  daU  collection  will  not  take 
place  until  OMB  approval  has  been 
obtained. 

HRSA  plans  to  award  this  cooperative 
agreement  to  the  TRC  because  of  its 
unique  characteristics,  skills,  and 
superior  qualifications  in  the  area  of 
telemedicine  evaluation.  The  TRC  was 
foimded  for  the  purpose  of  conducting 
multi-network  telemedicine  evaluations, 
and  is  the  only  organization  that 
conducts  multi-network  telemedicine 
evaluations  and  analyzes  the  data  across 
the  multiple  networks.  Accordingly, 
HRSA  has  determined  that  there  is 
adequate  basis  for  awarding  this 
cooperative  agreement  to  the  TRC 
without  competition. 

AtAtrltf.  This  coopentive  agitwment  is 
authorized  under  section  301  of  the  Public 
Health  Service  Act.  with  funds  appropriatgd 
under  Public  Uw  104-134  (MAKING 
APPROPRIA'nONS  FOR  FISCAL  YEAR 
1986.  TO  MAKB  A  FtlRTHER  DOWN 
PAYMENT  TOWARD  A  BALANCED 
BUDGET,  AND  FOR  OTHER  PURPOSES.) 


AVAILAWUTY  OF  FtWOt:  Approximately 
$200,000  will  be  made  available  to 
support  the  cooperative  agreement  for  a 
budget  period  of  one  year,  beginning  in 
FY  1996.  The  project  period  will  be  two 
years  at  a  total  cost  of  approximately 
S330,000. 

OTHER  AWADO  MFOMUTION:  This 
program  is  not  subject  to  the  provision 
of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  by  45  CFR 
Part  100). 

FOR  FURTHER  INFORMATION  CONTACT: 
Dena  S.  Puskin,  Sc.D..  Deputy  Director, 
Office  of  Rural  Health  PoUcy,  5600 
Fishers  Lane,  Room  9-05,  RockviUe,  MD 
20857,  301-443-0835, 
dpuskin@hrsa.ssw.dhh8.gov. 

Dated:  ]uly  18. 1996. 
Or*  V.  SiiMaya, 
Administrator. 

IFR  Doc  96-18831  Filed  7-23-96;  8:45  «m) 
nuMQ  COM  4iM-i«-r 


Offlce  of  Inspeelor  General 
Program  Excluaiona:  June  19M 

AGENCY:  Office  of  the  bupector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions 
during  the  month  of  )une  1996.  the  HHS 
Office  of  Inspector  General  imposed 
exclusions  of  the  cases  set  forth  below. 
When  an  exclusion  is  imposed,  no 
program  payment  is  made  to  anyone  for 
any  items  or  services  (other  than  an 
emergency  item  or  service  not  provided 
in  a  hospital  emergency  room) 
furnished,  ordered  or  prescribed  by  an 
excluded  party  under  the  Medicare, 
Medicaid.  Maternal  and  Child  Health 
Services  Block  Grant  and  Block  Grants 
to  States  for  Social  Services  programs. 
In  addition,  no  program  payment  is 
made  to  any  business  or  facility,  e.g..  a 
hospital,  that  submits  bills  for  payment 
for  items  or  services  provided  by  an 
excluded  party.  Program  beneficiaries 
remain  &ee  to  decide  for  themselves 
whether  they  will  continue  to  use  the 
services  of  an  excluded  party  even 
though  no  program  payments  will  be 
made  far  items  and  services  provided  by 
that  excluded  party.  The  exclusions 
have  national  effect  and  also  apply  to  all 
Executive  Branch  procurement  and  non- 
procurement  programs  and  activities. 


Sub|«:l.  dty. 


Sublect  cJly,  ssala 


Ellactive 


ARNOTT.  RONALD  W. 

BELCHERTOWN.  MA  _ 

BATES-JACKSON.  OIARIS  M. 
NORFOLK,  VA  

BEAU  ALLAN  Q,  WESTPORT. 
NY  

BRK3NES,  LEOPOLOO  K  SAN 
BRUNO,  CA  

BROCCOLO.  X)S£PH  P,  NEW 
ROCHELLE,  NY _.. 

CERTIFIED  AIR  RES- 
PIRATORY EQUL  SOUTH- 
FIELD.  Ml 

CESENA,  REBECCA.  SAN 
DIEGO.  CA 

CHISM.  RHON  G.  EL  RENO, 
OK  - .» 

COY.  JOHN  ROSS.  SAFFORO. 
AZ 

CURRY.  RK>IARD.  DETROIT. 
Ml 

DELONG.  OENISE  ANN.  LOS 
FRESNOS.  TX  __. 

DIXON.  HOPE  RENEE.  DE- 
LIGHT. AR „. 

DOSHI.  RAJESH  NAVNITLAL. 
STERLING  HGTS.  Ml  

ELGAIU.  MAKKI  B.  MADISON. 
Wl  - 

ELUS.  ULY  MARTIN.  AZLE. 
TX -. 

GARRISON.  JEANETTE  G. 
AUGUSTA.  GA  ..„ 

GILL.  CHARLES  H  JR.  PORT- 
LAND. ME  

GRIFFIN.  WELOON  N,  OKLA- 
HOMA CITY.  OK 

HERRING.  DIANE.  BRK3H- 
TON.  MA 


EHmIw 


HWOmMHELATEDCOWWCnOW 


AMRO,  RAFK;  a.  ALLEN- 
TOWN,  PA  


07IOSI96 


HOOVER.  EVA  P.  PERU,  IN  ... 

JOHNSON.  DAVID  M.  OAK- 
LAND. CA 

JONES.  JALETA.  SAC- 
RAMENTO. CA  ._;_ 

KELLY.  DENNIS  J.  AUGUSTA. 
GA  

L  &  R  TRANSPORT ATK>N, 
DETROIT.  Ml 

LESTER.  JAMES  LEE,  SANTE 
FE,  NM  

MANAGED  RISK  SERVICES, 
MARTINEZ.  GA 

MAYES.  TOMMY  LEE.  GALAX, 
VA — 

MCMAHON.  NORWOOD.  VIR- 
GINIA BEACH.  VA  

MEDSTAR  AMBULANCE 
SERVICE.  INC.  ONALASKA. 
Wl  -... 

MOON.  DANA  KAY.  ALVA- 
RAOO.  TX  _. -.. 

MORTON.  TRESHA  L 
SHREVEPORT.  LA 

RICHARDS,  JOHN  E,  ELGIN, 
FL 

RIEDUNGER.  BLAISE  M.  SAN 
DIEGO.  CA 

HOONEY.  DIANE.  PHILADEL- 
PHIA, PA 

ROSS.  DONORA  LEE,  MERID- 
tAN  Ms        ^" —.. — «. 

SU8a!  davH  savammh. 

QA  


osoom 
07ns«e 

07«3m 

07/1  am 
arm/ae 

07/04/96 

07/1  am 
ormiM 

07/18/96 
07/04A6 

aimix 

07/0a«6 
07/04^ 
07/04^6 
OTIOUX 
07/08/96 
0600196 
07/oa/B6 

Ot«M6 

07/04/96 

07/1  a/96 
07/18/96 
07/08/96 
07/D4A6 
07/08/96 
O7/0a«6 
07/DS/06 
07/06/96 

07/04A6 

07/asm 

07/aM6 

armiK 

07/1 VB6 

armM 

O7/0a/96 

arnuK 
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Subiect,  city,  state 

Effective 
date 

THOMPSON.  TOMMY  E,  TEX- 
ARKANA,  TX 

WEINBERGER.  LEWIS.  PINE- 
VILLE.  NC  -... 

WENDLER.  KRISTOPHER. 
OVERLAND  PARK.  KS 

07/D9«6 
07/08m 

oac7/g6 

PATIENT  ABUSEMEOLECT  CONVICTIONS 


BEARD,  ANGELA, 

LEAKSVILLE,  MS  

07/oa/ge 

BJORKLUND.  DONOVAN  AU- 

GUST, BLOOMINGTON.  MN 

07/04/96 

BROWN.  JACKLYN  DENISE, 

CANTON,  MS 

07/08^6 

BRULOTTE,  CELESTE  H, . 

YAKIMA.  WA 

06Q7/96 

CORNELIUS.  VALERIE,  DE- 

TROIT, Ml 

07/04/96 

CURRIER,  HULDA  JEAN, 

PRESCOTT,  AZ 

06ffi7/g6 

HERBERT.  USA.  NEW  BED- 

FORD, MA 

06/3096 

HEINTZ.  DONNA  MARIE. 

BELLE  FOURCHE,  SO 

06e7/96 

HURST,  DONALD  KEITH,  AB- 

ERDEEN, SO  

06/27/96 

X>HNSON-HLrrCHINSON. 

JUUANNA,  BRISTOL,  Rl 

06/3096 

KING,  THELMA  M,  BLUNT,  SO 

06/27/96 

LAND,  TIFFANY,  LEAKSVILLE. 

MS  ..    ™.    -.- 

07/08*6 

SO  ..- 

06/27/96 

NORTON-RHODES.  JOYCE 

LEE.  SAFFORD,  AZ  

07/1 B96 

PEDERSON.  KAREN, 

LEAKSVILLE.  MS  

07/D8S6 

PETTIGREW,  ARNOLD 

AARON.  BLOOMFIELD,  NM 

07/08/96 

REITZEL.  RYAN,  SIOUX 

, 

FALLS,  SO  

06S7/96 

ROCCABEUO,  BARBARA  A, 

E  PROVIDENCE,  Rl  

06/30A6 

SECTK)N.  DWK3HT  W. 

McALESTER.  OK 

07/08«6 

suiNA.  jocELYN.  cocnm 

PUEBLO,  NM  

07/08«6 

WASHINGTON,  SHEUY  LOR- 

RAINE, PORT  ALLEN,  UA  .... 

07/08/96 

CONVICTION  FOR  HEALTH  CARE  FRAUD 


BLACXMON,  IDA,  SELMA,  NC 
GRAOR,  ROBERT  A, 

BRECKSVILLE,  OH  

KENNEDY.  SANDRA  MARIE. 

HOUSTON,  TX 

McGUIRE,  JANE  L,  OWLS 

HEAD,  ME _. 

RETAMAR,  RONNIE,  CHINA, 

SMOLEV,  MRflYALANTLci" 
ANGELES,  CA  _.. 

TAYLOfl-QILUS,  CHERYL. 
DAPHNE,  AL 


07/08/96 
07/04/96 
07/OSM 
08/3(V96 

ixao/96 

07/1 8«6 
07/08/96 


OONTnOLLEO  SUBSTANCE  CONVICTIONS 


Subject,  city,  state 

Effective 
dale 

PHILUPS.  RONALD  B. 
BROOKHAVEN.  PA 

07/06S6 

UCENSE  REVOCATION/SUSPENSION/ 
SURRENDER 


BAKER.  HERBERT  MARVIN, 
EDEN,  NC 

BALSAM.  STEPHEN  J.  BUR- 
LIKK3TON,  VT 

BARQUIN.  OTTO  PEDRO, 
HUNTINGTON  BOH,  CA  

BERLIN,  STUART  MARK, 
WESTLAKE.  CA 

BONESTEEL,  WARREN  E, 
GREENSBURG,  PA 

BOYAPATI,  KALPANA.  ROSE- 
VILLE,  MN 

BOYD,  DARLA  PIKE.  DALLAS, 
TX - 

CHAN,  YING-MING,  SAN 
DIEGO,  CA 

DENIER,  JAMES  M.  GOLOS- 
BOnO,  NC  

EBERHARDT,  ROBERT  PAUL, 
BISMARCK.  NO  -... 

ESTACIO-SUAREZ.  MARIA  C, 
HUNTINGTON,  WV  

FERGUSON,  KARI  JO. 
NACOGDOCHES,  TX 

FERRARO.  LUCIA  M,  HUN- 
TINGTON BCH,  CA  

FLOWERS,  DAVID  L,  MEM- 
PHIS, TN 

FRANCO,  RICAROO,  SAN  AN- 
TONIO, TX  

HECK.  BARRY  J,  REOONOO 
BEACH.  CA ..._ 

HORMANN,  RICHARD  A. 
KINGWOOD,  WV 

JOHNSON.  DON  R, 
NELSONVILLE,  OH  

KARDUM,  AUDREY  ELAINE, 
HOUSTON.  TX ."._ 

KING.  SUZANNE  K.  SALEM. 


BERIMT,  DONALD  R, 
YOUNGSTOWN,  OH  . 


07/04M 


L'ARDENT,  DENNIS  R,  LAS 
VEGAS,  NV 

LANG,  SHARON  L,  ROCH- 
ESTER. MN „ 

MALMBERQ,  DORELLE  S,  LA- 
FAYETTE, MN  

MAT1AN,  KAMAL,  RESEDA, 
CA  

McGARRY,  RYAN,  WARWKJK, 
Rl  _ _ 

MORGAN,  JEFFREY  C.  MIN- 
NEAPOLIS MN 

MORRIS,  SHELUE  A,  SAN 
RAFAEL,  CA  

MORSE.  HOWARD  T,  PORT 
lUDLOW,  OR  

NELSON,  TIMOTHY  J,  E 
WATERBORO,  ME 

PARK,  DONALD  E,  SAC- 
RAMENTO, CA  

ROBINSON,  KIM  E,  CANNON 
FALLS.  MN 

SIEGEU  SHEILA.  N  HUNTIN6- 
DON,  PA  

ST  HILAIRE,  NORMAN  R, 
CONCORD.  NH 


07/08«6 
06/30/96 
07/18*6 
06/27/96 
07/05*6 
06/30*6 
07/09*6 
06/27/96 
07A>8/96 
06/27/96 
07/03/96 
07/09/96 
07/18/96 
07A)8/96 
07/09*6 
07/18/96 
07/03*6 
07/04/96 
07/09*6 
06/30*6 
07/18/96 
07/04/96 
07/04*6 
07/18/96 
06/30*6 
07/04*6 
07/18/96 
06/27/96 
06/30*6 
07/18/96 
07/04/96 
07/05*6 
08130196 


Subject,  city,  state 

Effective 
date 

THAKUR,  KISHORE  S, 

RAYNHAM,  MA  

0600/96 

TORRES.  CARLA  HELEN, 

SAN  LEANDRO.  CA  

07/18*6 

TROYA,  EDUARDO,  FALL 

RIVER,  MA 

061X196 

WARNICK-POWERS.  LINDA  L. 

MAPLE  PLAIN.  MN 

07/04*6 

WESTERMAN,  JOHN  NICH- 

OLAS, MEMPHIS,  TN 

07/08*6 

YATES,  JUDITH  M, 

SEBASTOPOL,  CA 

07/18*6 

FEDERAUSTATE  EXCLUSION/ 
SUSPENSION 

HOLTEY.  CRAIG  R,  MIN- 
NEAPOLIS, MN 

SHAH,  PRAGIM.  MERRICK, 
NY                  

07/04*6 
07/03/96 

SMITH,  THANIEL  l|l,  N 
ANSON,  ME  - 

06rao*6 

FRAUOndCKBACKS 


GLOBAL  MEDICAL  SYSTEMS, 

If*:,  NEW  BRUNSWICK,  NJ 

05A)1*6 

MCCAULEY,  ARUS,  EDINA, 

MN. _.. 

04/19*6 

OWNED/CONTROLLED  BY  CONVICTED/ 
EXCLUDED 

AMERICAN  MUNICIPAL  AM- 
BULANCE. SHREVEPORT. 
LA  

07/08/96 

HEMBREE  CHIROPRACTIC, 
FAIRHOPE.  AL 

TRESHA  L  MORTON  AMBU- 
LANCE. SHREVEPORT,  LA 

07/08*6 
07/08*6 

DEFAULT  ON  HEAL  LOAN 


ADRAY,  ALUE  A,  DEARBORN 

Ml                             

07/04*6 

ANTICOLA.  MARGARET  M. 

DEPEW,  NY  

07/03*6 

ANYAJI.  GEORGE  1,  SAN 

DIEGO,  CA 

06«7*6 

BAHRS,  JOHN  G,  GAINES- 

VILLE, FL  

07/08*6 

BRANCH,  JOERALD  0,  BART- 

LETT  TN                

07/08/96 

CAMPBELL,  DENNIS  U 

SHAFTER,  CA  

06/27*6 

GRIGGS,  DEBORAH  L,  ST 

CLAIR  SHORES,  Ml 

07/04*6 

HAEZEBROUCK.  JOSEPH  V, 

MARIETTA,  GA 

07/08*6 

HAMBY,  MICHAEL  LEE, 

MURFREESBORO,  TN 

07/08*6 

HENRY,  WILLIAM  E,  GIL- 

BERT. AZ  

06^7/96 

HUDSON,  TEDIE  L,  SAN 

MARINO,  CA 

06/27/96 

KEUY,  JAMES  T,  MILLER 

PLACE,  NY  

07/03*6 

KUNZ.  FREDERICK  W  IV, 

METAIRIE,  LA 

07/08*6 

LEGATE.  ANDREW,  WINS- 

LOW,  AZ  

06/27/96 

LUCA,  ROBERT  P,  BROOK- 

LYN. NY  

07/03*6 
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Subject,  city,  state 


MAKER,  JAMES  ANTHONY  II 

HOMINY,  OK 
MALLARY.  PETER  M,  CHICO, 

CA 
MAXFIELD-BROWN,  B0B8I  U 

EVANSVILLE,  IN 

MCCABE,  PETER  T,  CARMEL. 

NY  _ 

MILLER,  BRAD  T,  COSTA 

MESA,  CA 

NGUYEN,  THUAN  H,  OAK- 
LAND, CA 

O'BRIEN,  ROBERT, 

LINDEWALD.  NJ  

O'DAY,  MARY  P,  HOUSTON. 

TX 

PARKS,  KEVIN  LEO,  POINT 

PLEASANT.  NJ - 

PATTERSON.  ROOSEVELT. 

EMPORIA,  VA 

PEREZ,  NELSON,  BROOK- 
LYN, NY  

RAMIREZ,  RALPH,  EL 

MONTE.  CA 

RASHID,  PAUL  L  MASON,  Ml 
ROBERTS,  GARY  F.  HUN- 
TINGTON, WV  

ROLOFF.  ROBIN  L,  LAKE- 
WOOD.  CA  ..- 

SCHLUTER.  LYLE  C  A, 

UKIAH,  CA  

SCOFFIELO,  MARK  H,  FRES- 
NO. CA ■. 

SCOTT.  MICHAEL  D, 

AT»*DRE,  AL  

SHAPIRO,  MICHAEL  S, 

NEWHAa,  CA _.. 

WALTERS.  MALCOM,  CLEVE- 
LAND HEIGHTS,  OH  — 

WALTMAN,  BONNIE  J,  CO- 
LUMBIA, MD 

WILBUR.  RAYMOND  C. 

NORTHFIELD.  MN 

ZIPKIN,  MARTIN  R,  UNION, 
NJ  _ 


Effective 


07/04/96 
07/03*6 


a.m.  and  12  noon  to  1  p.m.  The  meeting 
will  be  closed  to  the  public  from  9:30 
a.m.  to  12  noon  and  Erom  1  p.m.  to  6 
p.m. 

Dated:  July  17. 1996. 
Margiry  G.  Gnibb, 

Senior  Committee  Manogemenl  Specialia, 
NIH. 
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Dated:  July  15. 1996. 
WUlUm  M.  Ubetcci,  . 
Director.  Health  Care  Administrative 
Sanctions,  Office  of  Enfoiceawnt  and 
Compliance. 
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National  Institutas  of  Haatth 


National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Cancer 
Institute  Board  of  Scientific  Counselors 
Basic  Sciences  Subcommittee  which 
was  published  in  the  Federal  Register 
on  July  3, 1996  (61  FR  34856). 

The  Board  of  Scientific  Counselors 
Basic  Sciences  Subcommittee  was 
scheduled  to  meet  on  July  22-23,  but 
will  now  meet  on  July  22  only.  The 
open  sessions  will  be  from  9  aJn.  to  9:30 


National  lnsti«Jte  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institnte  of 
07/05/96    Mental  Health  Special  Emphasis  Panel: 
Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Dote;  July  25. 1996. 
Time:  2  p.m. 

Place:  Parklawn,  Room  9-101.  5600 
Fishers  Une,  Rockville,  MD  20857. 

Contact  Person:  Donna  Ricketts.  Parklawn. 
Room  9-101.  5600  Fishers  Lane.  Rockville. 
MD  20857.  Telephone:  301.  443-3938. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Dote:  July  29. 1996. 
Time: 8:30  am. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Contact  Person:  Phyllis  L  Zusman, 
Parklawn  Building.  Room  9C-18.  5800 
Fishers  Lane.  Rockville.  MD  20857. 
Telephone:  3O1..443-1340. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
nite:August  1.1996. 
nme:  2  p.m. 

Place:  Parklawn.  Room  9-101,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  Doima  Ricketts.  Parklawn. 
Room  9-101.  5600  Fishers  Lane.  Rockville. 
MD  20857.  Telephone:  301.  443-3936. 

Commltlee  Nome:  National  Institute  of 
Menttl  Health  Special  Emphasis  Panel. 
Dale:  August  9. 1996 
Time:  2  p.m. 

Place:  Parklawn.  Room  9-101.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

Contoct  Person:  Donna  Ricketts.  Parklawn. 
Room  9-101,  5600  Fisbera  Lane,  Rockville, 
MD  20857.  Telephoiie:  301,  443-3936. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 


06/27/96 
07/03/96 
07/09/96 
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07/03*6 


06/27/96 
07/04/96 


07/03/96 
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06^27/96 
07/18/96 


07/08/96 
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07/04*6 
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clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Caulog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281. 93.282) 

Dated:  July  17. 1996. 
Margery  G.  Gnafab, 

Senior  Committee  Management  Specialia 
NIH. 

IFR  Doc.  96-18736  Filed  7-23-96;  8:45  am) 
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Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:To  review  individual 
grant  applications. 

Nome  of  SEP:  Clnical  Sciences. 

Dole:Iuly  24. 1996. 

Time:  \Z-f30  p.m. 

Place:  NIH.  Rockledge  2.  Room  4134. 
Telephone  Conference. 

Conloct  Person:  Dr.  Clark  Lun..  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  4134,  Bethesda,  Maryland  20892.  (301) 
435-1195. 

Nome  of  SEP:  Biological  and  Physiological 
Sciences. 

Dale:  August  1.1996. 

Time:  3K)0  p.m. 

Place:  MH.  Rockledge  2.  Room  4146, 
Telephone  Conference. 

Contact  Person:  Dr  Phil  Perkins.  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  4148.  Bethesda.  Maryland  20892,  (301) 
435-1718. 

Name  of  SEP:  Behaviorial  and 
I^urosciences. 
,  Dole;  August  2. 1996. 
Time:  2:00  p.m. 

Place:  NM.  Rockledge  2.  Room  5172. 
Telephone  Conference. 

Contact  Person:  Dr  Leonard  Jakubczak. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5172.  Bethesda, 
Maryland  20892,  (301)  435-1247. 

This  notice  is  l>eing  pubJished  less 
than  15  days  prior  to  the  above  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
and  funding  cycle. 

Nome  of  SEP:  Biological  and  Physiologicat 
Sciences. 

Date:  August  6. 1996.  i 

Time:  2«)  p.m. 

Place:  NIH.  Rockledge  2.  Room  6178. 
Telephone  Conference. 

ConlocI  Person:  Dr  Nancy  Pearson. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  6178,  Bethesda, 
Maryland  20892,  (301)  435-1047. 
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Name  of  SEP:  Blologial  and  Phynologicil 
Sci«DCW. 

Osto:  Augiut  7, 1998. 

Tune:  2:00  p.m. 

Place:  NIH.  Rocklsdga  2.  Rocm  S178, 
Telepbbne  CoaJBrance. 

Contact  Person:  Dr.  Nancy  Peanoo, 
Scientific  Review  Adminiitiator,  6701 
RocUadge  Drive,  Room  6178,  Betliaada. 
Maryland  20892,  (301)  43S-1047. 

Mune  of  SEP:  Micnbiological  and 
Inununologlcal  Scieocaa. 

Date:  Auguat  8. 1996. 

Time:  12*0  p.m. 

Place:  NIH,  RocUedge  2,  Room  4186, 
Telephone  Conference. 

Contact  Peaon:  Dr.  Cenld  Liddel. 
SdenUSc  Review  Adminiatrator,  6701 
Rockledge  Drive,  Room  4186,  Beiheada, 
Maryland  20892.  (301)  435-1150. 

JVome  of  SEP:  Biological  and  Pbyaiological 
Sciencea. 

OUa:Augual8, 1996. 

Tune:  3M)  p.m. 

Place:  NIH,  Rockledgg  2.  Room  4148. 
Telephone  Conference. 

Contact  fleraon:  Dr.  Phil  Perkina,  Scientific 
Review  Adminiatrator,  6701  Rockle<)ge  Drive. 
Room  4148,  Betheada.  Maryland  20692,  (301) 
435-1718. 

Mune  of  SEP:  Biological  and  Physiological 
Sciencea. 

Date:  Auguit  22,  1996. 

rime:  3:00  pjn. 

iYaoe:NIH.  RocUedge  2.  Room  4148, 
Telephone  Conference. 

Contact  Person:  Dr.  Phil  Perkina.  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  4146.  Betheada.  Maryland  20892.  (301) 
435-1718. 

The  meelings  urill  be  closed  in 
accordance  widi  the  provisions  set  forth 
in  sees.  S52b(c)(4)  and  552b(c)(6).  Title 
5,  U.S.C  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commerdaJ 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  [)omestic  Aaalitance 
Program  Noa.  93.306.  93.333.  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892,  93.893.  National  Inatitutea  of  Health. 
HHS) 

Dated:  July  16, 1996. 
Maifary  G.  Gnibb, 

Senior  Committee  Management  Specialist, 

NW. 
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Offlo*  of  RalkigM  RawtllMnMt 

RohiQM  RCMtttafiMnt  ProQranf ; 
ABocaOona  to  SMm  of  FY  1906  Funds 
lor  RofuQao  Social  Sarvicso 

AOENCV:  Office  of  Refiigee  Resettlement 
(ORR).  ACF.  HHS. 

ACTION:  Final  notice  of  allocations  to 
States  of  FY  1996  funds  for  refugee' 
social  services. 

CtAMART:  This  notice  esublishes  t)ie 
allocations  to  SUtes  of  FY  1996  fi^ds 
■for  social  services  under  the  Refijgee 
Resettlement  Program  (RRP).  This  notice 
reflects  the  new  social  service 
proYisions  in  the  final  rule  published  in 
the  Federal  Register  on  |une  28. 1995. 
(60  FR  33584)  which  became  effective 
October  1, 1995.  This  notice 
discontinues  the  special  discretionary 
funds  set-aside  for  services  to  former 
political  prisoners  bom  Vietnam. 
IFFSCnVE  DATE:  July  24. 1996. 
AOOAESSES:  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families.  370  LTnlant 
Promenade,  SW..  Washington.  DC 
20447. 

FOB  FURTHER  INFORMATIOM  CONTACT: 
Toyo  Biddle,  Director,  Division  of 
Rehigee  Self-Sufficiency.  (202)  401- 
9250. 

SUPPLEMENTARY  INFORMATKM:  Notice  of 
the  proposed  social  service  allocations 
to  States  was  published  in  the  Federal 
Register  on  May  6. 1996,  (61  FR  20268). 
The  population  estimates  that  were  used 
in  the  proposed  notice  have  been 


*  [n  addition  to  penoDs  who  m«et  all 
raquinunents  of  45  CFR  400.43.  "RaqulramenU  for 
documenution  of  rafugM  sutu*."  Bllgibillty  lor 
refugee  ftocial  services  atao  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  [Pub.  L.  96-422): 
(■)  certain  Amerasisns  from  Vietnam  who  are 
edinitted  to  the  U.S.  as  immigrants  under  section 
5S4  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriatioiu  Act.  1988,  as 
included  in  the  FY  igea  Coodnuing  Resolutinn 
tPub.  L  No.  10O-202I:  snd  (3)  catlain  Amerasiani 
from  Vietnam,  including  U.S.  citizens,  under  title 
n  of  the  Foreign  Operations.  Expotl  Financing,  and 
Related  Programs  Appropriations  AcU.  1989  (Pub. 
U  10O-4811.  1990  (Pub.  L  101-1671,  and  1991  (Pub. 
L.  101-5131.  For  convenience,  the  temi  "refugee"  is 
used  in  this  notice  to  encompass  all  such  eligible 
persons  unless  the  speciGc  context  indicates 
otberwisa. 

Rafugaas  admitted  to  the  U.S.  under  sdmissioos 
numbers  set  asiiie  for  private.sactor-initiative 
admissioiu  are  not  eligible  to  be  served  under  Uie 
socisi  service  program  (or  under  other  programs 
supported  by  Federal  refugee  funds)  during  their 
period  of  coverage  under  their  sponsoring  agency's 
agreement  with  the  Department  of  State—usually 
two  years  from  their  date  of  arrival  or  until  dley 
ohtain  pannanent  laaidaot  allao  ilatiis,  whlcfaevar 
comes  first 


ad|usted  as  a  tesiUt  of  additional  arrival 
information. 

L  Anumnts  For  AUocotioa 

The  Office  of  Refiigee  Resettlement 
(ORR)  has  available  $80,802,000  in  FY 
1996  refugee  social  service  funds  as  part 
of  the  FY  1996  appropriation  br  the 
Department  of  Health  and  Human 
Services  (Pub.  L.  104-134).  We  are 
discontinuing  in  FY  1996  the  special 
$2,000,000  discretionary  funds  set-aside 
for  services  to  former  political  prisoners 
from  Vietnam.  However,  ORR  expects 
States  to  address  the  special  needs  of 
former  political  prisoners  from  Vietnam 
through  their  regular  refugee  social 
service  funds  as  part  of  the  States'  5- 
year  eligible  service  population. 

Of  the  toUl  of  580,802,000,  the 
Director  of  ORR  is  making  available  to 
States  568.681,700  (85%)  under  the 
allocation  formula  set  out  in  this  notice. 
These  funds  are  available  for  the 
purpose  of  providing  social  services  to 
refugees. 

Refugee  Social  Serrics  Funds 

The  population  figures  for  the  social 
service  aliocation  include  refugees, 
Cuban/Haitian  entrants,  and  Amerasians 
horn  Viet.nam  since  these  populations 
may  be  served  through  funds  addressed 
in  this  notice.  (A  State  must,  however, 
have  an  approved  State  plan  for  the 
Cuban/Haitian  Entrant  Program  or 
indicate  in  its  refugee  program  State 
plan  that  Cuban/Haitian  entrants  will  be 
served  in  order  to  use  funds  on  behalf 
of  entrants  as  well  as  refiigees.) 

The  Director  is  allocating  $68,681, 7(X) 
to  States  on  the  basis  of  each  State's 
proportion  of  the  national  population  of 
refugees  who  had  been  in  the  U.S.  3 
years  or  less  as  of  October  1. 1995 
(includlDg  a  floor  amount  for  States 
which  have  small  refugee  populations). 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  412(cl(1)(B)  of  the  Immigration 
and  Nationality  Act  (INA)  which  states 
that  the  "fimds  available  for  a  fiscal  year 
for  grants  and  contracts  [for  social 
services!  *  *  '  shall  be  allocated  among 
the  States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(takiiig  into  occotmt  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

As  established  in  the  FY  1991  social 
services  notice  published  in  the  Federal 
Register  of  August  29, 1991,  section  I, 
"Allocation  Amounts"  (56  FR  42745),  a 
variable  Door  amount  for  States  which 
have  small  refugee  populations  is 


Federal  Register  /  Vol.  61,  No.  143  /  Wednesday,  July  24,  1996  /  Notices 


38459 


calculated  ai  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000,  then— 

(1)  a  base  omotmt  of  $75,000  is 
provided  for  a  State  with  a  population 
of  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and — 

(2)  for  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  A  floor  has  been 
calculated  consisting  of  $50,000  plus 
the  tegular  per  capita  allocation  for 
refugees  above  50  up  to  a  toial  of 
$100,000  (in  other  words,  the  maximum 
imder  the  floor  formula  is  $100,000);  (b) 
if  this  calculation  has  yielded  less  than 
$75,000,  a  base  amoimt  of  $75,000  is 
provided  for  the  State. 

ORR  has  consistently  supported  floors 
for  small  States  in  order  to  provide 
sufficient  funds  to  carry  out  a  minimum 
service  program.  Given  the  range  in 
numbers  of  refugees  in  the  small  States, 
we  have  concluded  that  a  variable  floor, 
as  established  in  the  FY  1991  notice, 
will  be  more  reflective  of  needs  than 
previous  across-the-board  floors. 

The  $12,120,300  in  remaining  social 
service  funds  (15%  of  the  total  funds 
available)  will  be  used  by  ORR  on  a 
discretionary  basis  to  provide  funds  for 
individual  projects  intended  to 
contribute  to  the  effectiveness  and 
efficiency  of  the  refugee  resettlement 
program.  Grant  announcements  on 
disoretionary  initiatives  have  been 
issued  separately. 

Population  To  Be  Served 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
in  accordance  with  the  current 
requirements  of  45  CFR  Part  400 
Subpart  1 — Refugee  Social  Services, 
States  are  not  required  to  limit  social 
service  programs  to  refugees  who  have 
been  in  the  U.S.  only  3  years.  However, 
effective  October  1, 1995,  under  new 
regulations  published  in  the  Federal 
KegiitBr  on  June  28, 1995,  (60  FR 
33584),  States  may  not  provide  services 
fimded  by  this  notice,  except  for  referral 
and  interpreter  services,  to  refugees  who 
have  been  in  the  United  States  for  more 
than  60  months  (5  yean).  States  may, 
however,  continue  to  provide 
employability  services  through 
September  30, 1996,  or  until  the 
aervioes  are  completed,  whichever 
occurs  first,  to  refugees  who  have  been 
in  the  U.S.  for  more  than  60  months, 
who  were  receiving  employability 
services,  as  defined  in  §  400.154,  as  of 
September  30, 1995,  as  part  of  an 
employability  plan. 

In  accordance  with  $  400.147,  SUtes 
are  required  to  provide  services  to 
refugees  in  the  following  order  of 
priority,  exc^  in  certain  individual 


extreme  cdrcunulances:  (a)  All  newly 
arriving  refugees  during  their  first  year 
in  the  U.S.,  who  apply  for  services;  (b) 
refugees  who  are  rec:eiving  c:ash 
assistance;  (c)  unemployed  refugees 
who  are  not  receiving  cash  assistance; 
and  (d)  employed  refiigees  in  need  of 
services  to  retain  employment  or  to 
attain  economic  independence. 

ORR  fimds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
the  following  exceptions;  (1)  Under 
current  regulations  at  45  CFR  400.208, 
services  may  be  provided  to  a  U.S.-bom 
minor  child  in  a  family  in  which  both 
parents  are  refugees  or,  if  only  one 
parent  is  present,  in  which  that  parent 
is  a  refugee;  and  (2)  under  the  FY  1989 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act  (Pub.  L.  100-461),  services  may  be 
provided  to  an  Amerasian  from  Vietnam 
who  is  a  U.S.  citizen  and  who  enters  the 
U.S.  after  October  1. 1988. 

Service  Priorities 

Refugee  social  service  funding  should 
be  used  to  assist  refugee  families  to 
achieve  economic  independence.  To 
this  end.  States  are  required  to  ensure 
that  a  coherent  family  self-sufficiency 
plan  is  developed  for  each  eligible 
family  that  addresses  the  family's  needs 
from  time  of  arrival  imtil  attainment  of 
economic  independents.  (See  S§  400.79 
and  400.156(g).)  Each  family  self- 
sufficiency  plan  should  address  a 
family's  needs  for  both  employment- 
related  services  and  other  needed  stxial 
services.  The  bmily  self-sufficnency 
plan  must  include:  (1)  A  determinaticm 
of  the  Income  level  a  family  would  have 
to  earn  to  exceed  its  cash  grant  and 
move  into  self-support  without  suffering 
a  monetary  penalty;  (2)  a  strategy  and 
timetable  for  obtaining  that  level  of 
family  income  through  the  placement  in 
employment  of  sufficient  numbers  of 
employable  family  members  at 
sufficient  wage  levels;  and  (3) 
employability  plans  for  every 
einployable  member  of  the  family. 

Inflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  and  in  keeping  with  §  400.145, 
States  must  ensure  that  women  have  the 
same  opportunities  as  men  to 
participate  in  all  services  funded  under 
this  notice,  including  job  placement 
services.  In  addition,  services  must  be 
provided  to  the  maximum  extent 
feasible  in  a  maimer  that  includes  the 
use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensure  adequate 
service  access  by  refugee  women.  'The 
Director  also  strongly  encourages  the 
inclusion  of  refugee  women  in 
manflgi»T"»"t  and  board  positioiis  in 


agencies  that  serve  refugee*.  In  aider  to 
bidlitate  refugee  self-support,  the 
Director  also  expects  States  to 
implement  strategies  which  address 
simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit,  partitmlarly  in 
the  case  of  large  families.  States  are 
expected  to  make  every  effort  to  assure 
the  availabiUty  of  day  care  services  for 
children  in  order  to  allow  women  writh 
children  the  opportunity  to  participate 
in  employment  services  or  to  accept  or 
retain  employment.  To  accomplish  this, 
day  care  may  be  treated  as  a  priority 
employment-related  service  under  the 
refugee  social  services  program. 
Refugees  who  are  participating  in 
employment  services  or  have  accepted 
employment  are  eligible  for  day  core 
services  for  chiliiren.  For  an  employed 
refijigee.  day  care  funded  by  refugee 
social  service  dollars  should  be  limited 
to  one  year  after  the  refugee  becomes 
employed.  States  are  expected  to  use 
day  care  fimding  from  other  publicly 
funded  mainstream  programs  as  a  prior 
resource  and  are  expected  to  work  with 
service  providers  to  assure  maximum 
access  to  other  publicly  funded 
resources  for  day  care. 

In  accordance  with  S  400.146  in  the 
new  regulations,  sixnal  service  funds 
must  be  used  primarily  for 
employability  sendees  designed  to 
enable  refugees  to  obtain  jobs  within 
one  year  of  becoming  enrolled  in 
services  in  order  to  achieve  economic 
self-sufficiency  as  soon  as  possible. 
Social  services  may  continue  to  be 
provided  after  a  refugee  has  entered  a 
job  to  help  the  reftigee  retain 
employment  or  move  to  a  better  job. 
Soc:ial  servic:e  funds  may  nf}t  be  used  for 
long-term  training  programs  such  as 
V(x:ational  training  that  last  for  more 
than  a  year  or  edui:ational  programs  that 
are  not  intended  to  lead  to  employment 
within  a  year. 

In  accordance  with  %  400.156,  refugee 
social  services  must  be  provided,  to  the 
maximum  extent  feasible,  in  a  manner 
that  is  culturally  and  linguistically 
compatible  with  a  refugee's  language 
and  c;ultural  background.  In  light  of  the 
increasingly  diverse  population  of 
refugees  who  are  resettling  in  this 
country,  refugee  service  agencies  will 
need  to  develop  practical  ways' of 
providing  culturally  and  lingiustically 
appropriate  services  to  a  changing 
ethnic  populaticm. 

Servu»s  funded  under  this  notice 
must  be  refugee-specific  services  whicji 
ore  designed  specifically  to  meet  refugee 
needs  and  ore  in  keeping  with  the  rules 
and  objectives  of  the  refugee  program. 
Vocational  or  job  skills  training,  cm-the- 
job  training,  or  English  language 
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training,  however,  need  not  be  refugee- 
specific. 

English  language  training  must  be 
provided  in  a  concurrent,  rather  than 
saqusntial,  time  period  with 
employment  or  with  other  employment- 
related  activities. 

When  planning  State  refugee  services. 
States  must  take  into  account  the 
reception  and  placement  (R  A  P) 
services  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 
and  to  ensure  the  provisioo  of  seamless, 
coordinated  services  to  refiigees  that  are 
not  duplicative. 

In  order  to  provide  culturally  and 
linguistically  compatible  services  in  as 
cost-efficient  a  manner  as  possible  in  a 
time  of  limited  resources.  ORR 
encourages  States  and  counties  to 
promote  and  give  special  consideration 
to  the  provision  of  refugee  social 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  mutiial  assistance  associations 
(MAAs),  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
protects.  Section  412(e)(7)(A)  of  the  DMA 
provides  that: 

The  Secretary  lofHHSI  shall  develop  and 
implement  altenutiva  projects  for  refugees 
who  have  bMn  in  tba  United  States  less  than 
thirty-six  months,  under  wiiich  refugees  are 
provided  interim  support,  medical  services, 
support  Isociall  services,  and  case 
management,  as  needed,  in  a  manner  that 
enCDurager  self-sufficiency,  reduces  welfare 
dependency,  and  fosten  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Fedar^  Regiater 
with  respect  to  applications  for  such 
projects  (60  FR 15766,  March  27,  199S). 
The  notice  on  alternative  projects  does 
not  rfmtaia  provisions  for  the  ailocadon 
of  additional  social  service  ftmds 
beyond  the  amounts  established  in  this 


notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  shoiUd  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present 
notice. 

Funding  to  MAAs 

ORR  no  longer  provides  set-aside 
funds  to  refugee  mutual  assistance 
associations  as  a  separate  component 
under  the  social  service  notice;  instead 
we  have  folded  these  funds  into  the 
social  service  formula  allocation  to 
States.  Elimination  of  the  MAA  set- 
aside,  however,  does  not  represent  any 
reduction  in  ORR's  commitment  to 
MAAs  as  important  participants  in 
refugee  resettlement.  ORR  believes  that 
the  continued  and/ or  increased 
utilization  of  qualified  refugee  mutual 
assistance  associations  in  the  delivery  of 
social  services  helps  to  ensure  the 
provision  of  ctdturally  and  Ungiustically 
appropriate  services  as  well  as 
increasing  the  effectiveness  of  the 
overall  service  system.  Therefore,  ORR 
expects  States  to  use  MAAs  as  service 
providers  to  the  maximum  extent 
possible.  ORR  strongly  encourages 
States  when  contracting  for  services, 
including  employment  services,  to  give 
consideration  to  the  special  strengths  of 
MAAs,  whenever  contract  bidders  are 
otherwise  equally  qualified,  provided 
that  the  MAA  has  the  capability  to 
deliver  services  in  a  maimer  that  is 
culturally  and  linguistically  compatible 
with  the  background  of  the  target 
population  to  be  served.  ORR  also 
strongly  encoiuages  MAAs  to  enstue 
that  their  management  and  board 
composition  reflect  the  major  target 
populations  to  be  served.  ORR  expects 
States  to  continue  to  assist  MAAs  in 
seeking  other  public  and/or  private 
funds  for  the  provision  of  services  to 
refugee  clients. 

States  may  use  a  portion  of  their 
social  service  grant,  either  through 
contracts  or  through  the  use  of  State/ 
county  staff,  to  peovMe  technical 
assistance  and  organizational  training  to 
strengthen  the  capability  of  MAAs  to 
provide  employment  services, 
particularly  in  States  where  MAA 
capability  is  weak  or  undeveloped. 

ORR  defines  MAAs  as  organizaUons 
with  the  foUowring  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of  - 
refiigees  or  formn  refiigees,  including 
both  refugee  men  and  women. 


n.  Disciuaion  of  Commenta  Received 

We  received  two  letters  of  comment 
in  response  to  the  notice  of  proposed  FY 
1996  allocations  to  States  for  refugee 
social  services.  The  comments  are 
summarized  below  and  are  followed  in 
each  case  by  the  Department's  response. 

Comment:  One  commenter  opposed 
the  use  of  15  percent  of  social  service 
funds  for  discretionary  giants.  The 
commenter  recommended  that  these 
funds  instead  be  distributed  by  formula 
to  impacted  areas  with  the  requirement 
that  each  area  receiving  fimds  do  an 
"initiative"  type  project  that  could  be 
expanded,  if  successful,  to  the  larger 
population. 

Response:  We  continue  to  believe  that 
it  is  necessary  to  maintain  a  portion  of 
social  servica  funds  for  discretionary 
use.  The  discretionary  grant  process 
allows  greater  Oexibility  than  does  the 
formula  allocation  process  for  carrying 
out  national  initiatives  and  special 
projects  that  respond  to  changing  needs 
and  circumstances  in  the  refugee 
program. 

Conunent:  One  commenter  objected  to 
the  allotment  of  a  floor  amount  of  social 
service  fimds  to  States  with  small 
refiigee  populations.  In  particiUar,  the 
commenter  suggested  that  a  floor  for 
States  with  less  than  1,000  refugees 
should  not  be  included  in  the 
allocation. 

Response:  We  continue  to  believe  that 
a  minimum  allocation  for  social  services 
is  necessary  to  cover  basic  costs  which 
a  State  incurs  in  providing  services, 
regardless  of  the  number  of  refugees  to 
be  served.  Therefore,  we  view  the 
establislunent  of  a  floor  as  a  reasonable 
approach  to  allocating  funds  to  States 
with  small  refugee  populations,  where 
the  use  of  the  formula  alone  would  yield 
too  small  an  amount  to  be  practical. 

Comment:  One  commenter  objected  to 
unlimited  State  administrative  costs  and 
recommended  that  State  administrative 
costs  be  capped  at  5.  percent  of  the  grant 
amount. 

Response:  Current  regulations  at  45 
CFR  400.206  allow  reimbursement  to 
States  for  100  percent  of  their 
administrative  costs.  Therefore, 
imposing  an  administrative  cap  would 
require  a  regulatory  change  and  could 
not  be  accomplished  through  a  notice. 
All  costs  charged  by  States  to  social 
services  grants  for  administration  must 
meet  Federal  grant  requirements  and 
must  be  reasonable,  necessary,  and 
identifiable.  Further,  there  is  no 
statutory  limitation  on  the  amoimt  of 
social  services  funds  that  can  be  used  by 
States  for  administrative  costs.  We, 
therefore,  have  no  plans  to  impose  a  cap 
on  what  a  State  may  charge  for 


administrative  costs,  choosing  instead  to 
allow  States  to  make  that  determinadon. 
Comment:  One  commenter  suggested 
that  reductions  in  social  services 
funding  in  some  States  may  impact 
pierformance  outcomes  in  FY  1996.  The 
commenter  further  suggested  that 
surpassing  previous  years'  performance 
may  become  increasingly  more  difficidt 
for  States  that  receive  less  funds. 

Response:  States  that  receive  reduced 
ftmding  in  comparison  to  previous  years 
are  Stales  that  have  also  experienced 
reduced  numbers  of  refiigee  arrivals 
over  the  past  three  years.  The 
performance  measures  developed  by 
ORR,  in  conjunction  with  States,  take 
into  consideration  the  impact  of 
reduced  arrivals,  and  reduced  funding, 
on  performance  outcomes  by  looking 
not  only  at  actual  outcome  figures  but 
also  at  outcomes  in  the  context  of  total 
caseloads  and  as  percentages  of 
caseloads.  We  believe,  therefore,  that 
reduced  funding  should  not  impact  the 
ability  of  States  to  continue  to  improve 
their  performance  outcomes  since 
rhiinging  caseloads  are  taken  into 
consideration  in  setting  goals  and 
assessing  performance. 

Comment:  One  commenter  suggested 
that  ORR  should  support  a  statutory 
change  to  provide  that  social  services 
funds  be  allocated  based  on  the  five- 
year  refugee  population  rather  than  the 
three-year  population  that  is  currenUy     * 
used.  The  commenter  suggested  that 
such  a  change  would  more  equitably 
reflect  State  and  local  workloads. 

Response:  We  do  not  believe  there  is 
a  compelling  enough  reason  to  seek  a 
statutory  change  that  would  change  the 
social  service  tdlocation  method  fiom  a 
three-year  population  base  to  a  five-year 
population  base.  An  argument  can  be 
made  that  basing  social  service 
allocations  on  a  three-year  population, 
by  reflecting  the  pattern  of  more  recent 
refugee  arrivals,  ensures  that  funds  are 
allocated  to  those  States  most  in  need  of 
additional  funds  in  meeting  the  needs  of 
new  arrivals. 

Comment:  One  commenter  suggested 
that  ORR  is  asking  for  an  inappropriate 
amount  of  detail  in  specifying  what  the 
family  self-sufficiency  plan  must 
ipclude.  The  commenter  suggested  that 
the  information  to  be  collected  would 
not  necessarily  enable  the  refugee  to 
obtain  a  job  earlier  or  for  a  longer  period 
of  time.  The  commenter  further 
suggested  that  the  exercise  of 
developing  family  self-sufficiency  plans 
would  require  more  paperworl;  and  staff 
time  and  would  result  in  increased 
administrative  costs. 

Response:  We  believe  that  social 
services  providers  should  focus  on  the 
family,  not  on  the  individual  refugee,  as 


the  unit  of  intervention.  The  purpose  of 
the  family  self-suffidency  plan  is  to 
ensure  that  the  refugee  family  as  a 
whole  is  enabled  to  become  self- 
supporting  as  quickly  as  possible.  The 
plan,  as  described  in  the  notice,  ensures 
that  providers  will  make  a 
determination  of  the  total  amount  of 
income  that  a  family  would  have  to  earn 
to  become  self-sufficient.  It  also  ensures 
that  a  strategy  and  timetable  will  be 
developed  for  obtaining  the  necessary 
level  of  income  to  move  the  family  off 
assistance.  Although  the  additional 
information  required  for  a  family  self- 
suffidency  plan  may  not  result  in  an 
individual  refugee  obtaining  a  job 
earlier  or  for  a  longer  period  of  time, 
there  is  evidence  that  the  development 
of  such  plans  result  in  earlier  family 
self-suffidency  through  the  attainment 
of  jobs  for  one  or  more  wage-eamers  at 
seU-supporting  wages.  We  believe  that 
the  long-term  benefits  of  this  approach 
to  family  self-sufficiency  will  outweigh 
any  additional  paperwork  or  staff  time 
that  may  be  required.  Further,  we 
believe  that,  by  increasing  the  effidency 
and  effectiveness  of  the  refugee  program 
in  promoting  family  self-sufficiency. 
this  approach  will  result  in  decreased, 
rather  than  increased,  overall,  long-term 
administrative  costs. 

m.  Allecation  Fsmula 

Of  the  funds  available  for  FY  1996  for 
sodal  services,  $68,681,700  is  allocated 
to  Slates  in  accordance  with  the  formula 
spedfied  below.  A  State's  allowable 
allocation  is  calculated  as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  diis  purpose;  divided  by — 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  beginning  of  the  fiscal  year 
for  which  the  funds  are  appropriated 
and  the  numtier  of  Amerasians  from 
Vietnam  eligible  for  refiigee  social 
services,  as  shown  by  the  ORR  Refugee 
Data  System.  The  resulting  per  capiU 
amount  will  be  multiplied  by — 

3.  The  number  of  persons  m  item  2, 
above,  in  the  State  as  of  October  1, 1995, 
adjusted  for  estimated  secondary 
mination. 

'Hie  calculation  above  yields  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account. 

IV.  Basis  ofropulaliaa  Eatiiuics 

The  population  estimates  for  the 
allocation  of  funds  in  FT  1996  are  based 
on  data  on  refugee  arrivals  from  the 
ORR  Refugee  Data  System,  adjusted  as 
of  October  1,  1995,  for  estimated 
secondary  migration.  The  data  base 


includes  refiigees  of  all  nationalities, 
Amerasians  from  Vietnam,  and  Cuban 
and  Haitian  entrants. 

For  fiscal  year  1996,  ORR's  fonnula 
allocations  for  the  States  for  social 
services  are  based  on  the  numbers  of 
refugees  and  Amerasians  who  arrived, 
and  on  the  numbers  of  entrants  who 
arrived  or  were  resettled,  during  the 
preceding  three  fiscal  years:  1993, 1994, 
and  1995,  based  on  final  arrival  data  by 
State.  Therefore,  estimates  have  been 
developed  of  the  numbers  oT  refugees 
and  entrants  with  arrival  or  resettlement 
dates  between  October  1, 1992,  and 
September  30, 1995,  who  are  thought  to 
be  living  in  each  State  as  of  Octobw  1, 
1995.  Refugees  admitted  under  the 
Federal  Government's  private-sector 
initiative  are  not  included,  since  their 
assistance  and  services  are  to  be 
provided  by  the  private  sponsoring 
organizations  under  an  agreement  with 
the  Department  of  State. 

The  estimates  of  secondary  migration 
were  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11  on 
secondary  migrants  who  have  resided  in 
the  U.S.  for  36  months  or  less,  as  of 
Septemlwr  30, 1995.  The  total  migraUon 
reported  by  each  State  was  summed, 
yielding  in-  and  out-migration  figures 
and  a  net  migration  figure  for  each  State. 
The  net  migration  figure  was  applied  to 
the  State's  total  arrival  figure,  resulting 
in  a  revised  population  estimate. 

Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
State.  EUgible  Amerasians  are  included 
in  the  refugee  figures. 

At  this  time.  ORR  entrant  arrival  data 
do  not  include  Cuban  parolees  who 
came  to  the  U.S.  directly  &om  Havana 
in  FY  1995  under  the  U.S.  Bilateral 
Agreement  with  Cuba.  Reliable  data  on 
these  parolees  are  difficult  to  obtain 
since  these  parolees  are  not  resettled 
through  sponsoring  agencies.  One  State, 
the  State  of  Florida,  was  able  to  provide 
appropriate  documentation  to  ORR 
regarding  the  number  of  Havana  parolee 
arrivals  to  that  State.  We  have  adjusted 
the  3-year  population  to  indude  Havana 
parolees  to  that  State  based  on  the  data 
it  submitted.  For  those  States  that  were 
not  able  to  submit  documentation  on 
Havana  parolee  arrivals,  we  have 
dedded,  in  the  absence  of  actual  data, 
to  credit  each  State  that  received  entrant 
arrivals  during  the  3-year  period  from 
FY  1993-FY  1995  voth  a  prorated  share 
of  the  parolees  who  came  to  the  U.S. 
directly  from  Havana  in  FY  1995.  We 
believe  it  is  a  reasonable  proxy  to  base 
the  proration  on  the  percentage  of  the 
total  3-year  entrant  population  that  each 
county  feceived.  The  allocations  in  this 
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notics  reflect  these  additional  parolee 
numbers. 

Table  1,  below,  shows  tlie  estimated 
3-year  populations,  as  of  October  1, 
1995,  of  refugees  (col.  1),  entrants, 
including  Havana  parolees  (col.  2);  total 
refugee/entrant  population,  (coL  3);  the 


formula  amounts  which  the  population 
estimates  yield  (col.  4);  and  the 
allocation  amounts  after  allowing  for  tlie 
minimum  amounts  (col.  5). 

V.  Allocation  Amounts 

Funding  subsequent  to  the 
publication  of  this  notice  will  be 


contingent  upon  the  submittal  and 
approval  of  a  State  annual  services  plan 
that  is  developed  on  the  basis  of  a  local 
consultative  process,  as  required  by 
§  400.11(b)(2)  in  the  ORR  regulations. 
The  following  amounts  are  allocated  for 
refugee  social  services  in  FY  1996: 


Table  i.— Estimated  3-Year  Refugee/Entrant  Populations  of  States  Participating  in  the  Refugee  Program 
AND  Social  Service  Formula  Amounts  and  Auocations  for  FY  1996 


stale 


Alabama  . 


Arizona  .... 
Artiansas  . 


California  .„.. 
Colorado  .... 
Connecticut . 


Delaware  . 

Dist.  of  Cokjnitila  . 

Florida  

Georgia  


IdaN)  . 
Ilinois  . 


Iowa  ..- 

Kansas 

Kentucky* 

Louisiana „.-. 

Maine 

Maryland 

MassaclHjaaHs  . 
Michigan 


Mississippi . 

MIssowi 

Montana  .... 
Nebraska... 
Nevada*  .... 


New  Hampahke 

New  Jersey  

New  Mexico 

New  York  

Kkxiti  Carotna ... 

North  Dakota 

Ohk)  _, 


OHahoma 

Oregon 

Per¥ulyvania  .... 
Rhode  Island ... 
SoueiCaioina  . 
South  Oriiala  ... 

Temeasaa 

Texas  

Utah  

Vermont 

Virginia 

Washington 

West  Virginia .... 
Wisconsin 


ToM. 


Refugees' 


618 

0 

3.574 

317 

78,043 

3.808 

2.903 

89 

1,746 

13,826 

9,811 

758 
1,090 
12.642 
1,140 
3.461 
2,112 
2J01 
2.000 

724 
6J49 
10.009 
7,725 
9348 

111 
4.998 

182 
1.847 

768 

886 
6471 

948 

60,179 

3^21 

1.044 

6jim 

1J61 

S.149 

9.759 

656 

503 

668 

3.406 

15M9 

1,774 

720 

5.906 

19M1 

27 

5.086 

0 


330.347 


Entrants' 
(2) 


79 

0 

520 

6 

1,194 
15 

6 

12 

41546 

241 

0 

5 

336 

15 

5 

14 

208 

286 

1 

177 

206 

236 

25 

41 

31 

0 

7 

935 

1 

1,481 

1,160 

1,409 

26 

5 

25 

16 

343 

175 

4 

2 

0 

81 

1.170 

0 

0 

220 

27 

1 

16 

0 


52,576 


Total  popu- 

lalkin 

(3) 


697 

0 

4,094 

323 

79,237 

3.823 

3.172 

95 

1,758 

55,372 

10,052 

758 

1,095 

12,978 

1,155 

3,466 

2,126 

2.509 

231 6 

725 

6.526 

10.214 

7,960 

9371 

152 

5.029 

182 

1354 

1,704 

687 

7,852 

2,108 

61,588 

3^47 

1,049 

5,119 

1,367 

5,492 

9,934 

660 

505 

658 

3.489 

17.059 

1.774 

720 

6,125 

19,108 

28 

5,111 

0 


382,923 


Formula 

amount 

(4) 


$124,525 

0 

731,428 

57,707 

14,156,375 

683,012 

566,705 

16,973 

314,082 

9,892,687 

1,795,877 

135,423 

195,631 

2,318,632 

206351 

619,231 

379,828 

448.25S 

413.773 

129328 

1,165,926 

1324,819 

1,422,123 

1,763340 

27,156 

898,474 

32316 

331,233 

304,434 

122.738 

1,402,828 

376312 

11,003,229 

580.105 

187,413 

914,554 

244,226 

981,193 

1,774,795 

117,915 

90,223 

117357 

623340 

3,047,738 

316,940 

128,634 

1,094.284 

3,413,809 

5.002 

913.124 

0 


68.412303 


AKocabon 
(5) 


S124.S2S 

0 

731,428 

98,774 

14,156,375 

683,012 

566,705 

75,000 

314,082 

9,892,687 

1,795.877 

135.423 

195.631 

2318,632 

206,351 

619,231 

379,828 

448,255 

413,773 

129328 

1,165,926 

1,824,819 

1,422,123 

1,783340 

75,000 

898.474 

75,000 

331,233 

304,434 

122,738 

1,402,828 

376312 

11,003,229 

580,105 

187,413 

914354 

244,226 

981,183 

1,774,795 

117315 

100,000 

117357 

623,340 

3,047.738 

316,940 

128,634 

1.09434 

3,413309 

75300 

913,124 

0 


68,681,700 


'kidudss  8240  Havana  Parotoea  (HP's)  to 
Iw  3-yaar  entrant  population  in  Ihe  U.S. 


Fk)rida  and  Havana  parolees  credtod  to  States  oltwr  than  Fkirida  based  on  States'  proportion  of 


'Alaska  and  Wybniino  on  k>nger  portk^fiale  in  the  Refugee  Program. 

'  A  porlian  of  ttie  CaHfomia  alocdiar  is  expected  to  be  awarded  to  contkxie  a  Wilson/Fish  pro)ect  in  San  Diego. 

«The  alocalkxi  tor  Kentucky  and  Nevada  ts  expected  to  be  awarded  to  continue  a  Wiison/Feh  profsct 


VI.  Paperwork  Rednctisn  Ad 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
93.566  Refugee  Assistance — State 
Administered  Programs) 

Dated:  July  18, 1996. 
Lavinia  Limon. 

Director,  Office  of  Refugee  Resettlement. 
IFR  Doc  96-18829  Filed  7-23-96;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
(DockM  No.  FR-408(-N-«1] 

Notice  of  Proposed  Information 
Collection;  Comment  Request 

AGENCY:  OfRce  of  the  Secretary,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  OfSce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  September  23, 
1996. 

ADOneSSES:  interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Marianne  C.  DeConti,  Reports  Liaison 
Officer,  Office  of  the  Secretary, 
Department  of  Housing  and  Urban 
Development,  451  7th  Stiwt,  SW., 
Room  10218,  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Allan,  202-708-0370  (this  is 
not  a  toll-free  ntmiber]  for  copies  of  the 
proposed  forms  and  other  available 
documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 


acctuacy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond:  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Record  of  Employee 
Interview. 

OMB  Control  Number,  if  applicable: 
2510-0009. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  is  utilized  by  HUD  and 
local  agency  officials  administering 
HUD-assisted  programs  to  record 
interviews  of  construction  workers  for 
the  purpose  of  establishing  the  degree  of 
accuracy  of  contlactor  payroll  records 
and  the  nature  and  extent  of  violations, 
if  any.  The  information  may  be  used  as 
evidence  in  proceedings  against  the 
contractor  in  labor  standards 
investigations. 

Agency  form  numbers,  if  applicable: 
HUD-11. 

Members  of  affected  public: 
Individuals  or  Households,  State,  Local, 
or  Tribal  Government,  and  the  Federal 
Government. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Reporting  (20,000 
respondents  x  1  time  per  year  x  20 
minutes  per  respondent=S,000  burden 
hours)  +  RecorcU:eeping  (1,000 
respondents  x  1  time  per  year  x  5 
hours=5,000  burden  hours)=10,000  total 
burden  hours. 

Status  of  the  proposed  infonnation 
collection:  Reinstatement,  no  changes. 

AuUmrity:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.&C  Chapter  35. 
as  amended. 

Dated:  July  10, 1996. 
Richvd  S.  AlUiL 

Deputy  Assistant  to  thu  Secretary  for  Labor 
Relations. 

[PR  Doc.  96-18814  Filed  7-23-96:  8:45  ami 
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[Dodnt  No.  FR-4Q86-N-071 

Office  of  the  Asaistant  Secretary  lor 
Commiinlty  Planning  and 
Devatopment;  Notice  of  Proposed 
InfonnaUdn  Collection  for  Public 
Comment 

AGENCY:  OSice  of  the  Assistant 
Secretary  for  Community  Planning  and  - 
Development,  HUD. 
ACnON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
vrill  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  September  23.    . 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer.  Sbelia  E.  Jones, 
Department  of  Housing  &  Urban 
Development,  451  7th  Street,  S\V., 
Room  7230,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vernessa  Whitfield,  202/708-2035  (tiiis 
is  not  a  toll-free  number)  for  copies  of 
the  proposed  forms  and  other  available 
documents: 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
infonnation  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

The  Notice  is  solicitiiig  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  jvill  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
tedmiques  or  other  forms  of  information 
technology,  e.g.,  permitting  electranic 
submission  of  responses. 

This  Notice  also  lists  the  following 
infonnaUan; 

Title  of  Proposal:  Youthbuild 
Program. 


38464 
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OMB  Control  Number,  if  applicable: 
2506-0142. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Infonnation  collected  from  NOFA  will 
be  used  by  HUD  to  select  grant  awardees 
as  required  by  the  HUD  Refonn  Act. 
Information  collected  from  reports  will 
be  used  to  monitor  and  evaluate 
progress  of  grantees  and  programs. 

Agency  form  numbers,  if  applicable: 
Youthbuild  Application,  HUD-40202, 
SF1199A,  HUD-27054. 

Members  of  affected  public:  Not-for 
profit  institutions  and  state,  local  or 
tribal  governments. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

Number  of  Bespondents:  400. 

Frequency  of  Reports:  Semi-annually. 

Hours  of  response:  hours  of 
response— 45. 

Status  of  the  proposed  information 
collection:  Extension'  of  currently 
approved  collection. 

Authorily:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  Chapter  35, 
as  amended. 

Dated:  |uly  17, 1996. 
Andrew  Cuomo, 

Assistant  Secretary  for  Conununity  Planning 
and  Development. 

IFR  Doc.  96-18815  Filed  7-23-46:  8:45  ami 
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Office  of  the  Secretary 

[Doctot  No.  FR-40a6-N-121 

Office  of  Lead-Baaed  Paint  Abatement 
and  Poisoning  Prevention;  Notice  of 
Proposed  Information  Collection; 
Comment  Request 

aoenCY:  OeBce  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention, 
HUD. 
ACTION:  Notice. 


8UMMARV:  The  propoced  information 
collection  requirement  described  below 
urill  be  submitted  to  the  0{Bc»  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  September  23, 
1996. 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Ms.  Ruth  Wright,  Reports  Liaison 
Officer,  Office  of  I^ead-Based  Paint 
Abatement  and  Poisoning  Prevention, 
ttepartment  of  Housing  and  Urban 
Development,  451  7th  St.,  SW.,  Room 
B-133,  WashingtonJDC  20410. 
FOn  FURTHER  INF0RMATK3N  CONTACT: 
Peter  J.  Ashley,  (202)  755-1785  ext.  115 
(this  is  not  a  toll  bee  niunber),  for 
copies  of  the  proposed  forms. 
SUPPLEMENTARY  MFORMATION:  The 
Department  will  submit  the  proposed 
infonnation  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  seeking  comments  from 
members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including  - 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the     . 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 


techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  NOFA  for  Research 
to  bnprove  the  Evaluation  and  Control 
of  Residential  Lead-Based  Paint 
Hazards. 

OMB  Control  Number:  To  be 
requested. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  This 
information  collection  is  required  in 
connection  with  the  upcoming  issuance 
of  a  NOFA  announcing  the  availability 
of  approximately  $2.5  million  for  grants 
or  cooperative  agreements  for  research 
on  specific  topic  areas  related  to 
residential  lead  hazard  evaluation  and 
control.  Grants  are  authorized  imder 
sections  1051  and  1052  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  which  is  Title  X 
of  the  Housing  and  Community 
Development  Act  of  1992. 

Results  from  this  research  will  be 
used  to  update  the  HUD  Guidelines  for 
the  Evaluation  and  Control  of  Lead- 
Based  Paint  Hazards  in  Housing.  It  is 
anticipated  that  this  targeted  research 
will  also  increase  both  the  accuracy  of 
residential  lead  hazard  evaluation  and 
the  effectiveness  of  residential  lead 
hazard  reduction  interventions,  while 
improving  the  cost-effectiveness  of  the 
entire  process.  This  research  should  , 
contribute  to  an  eventual  reduction  in 
the  national  prevalence  of  childhood 
lead  poisoning. 

Agency  form  numbers:  None. 

Members  of  Affected  Public:  Potential 
applicants  include  non-profit  and  for- 
profit  organizations,  academic 
institutions,  and  state  and  local 
governments. 

Estimation  of  the  Total  Number  of 
Hours  Needed  to  Prepare  the 
Information  Collection  including 
Number  of  Respondents,  Frequency  of 
Response,  and  Hours  of  Response: 


Nu>Tit)erof 
respondents 

Freouency 
spornes 

Hours  per 
response 

Burden 
hours 

Appicatioii  dewtopmeiil  „ „ 

20 

1 

90 

1,800 
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Status  of  the  Proposed  Information 
Collection:  New  request 

AutkorUjr.  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.5.a  Chapter  35, 
as  amended. 

Dated:  )uly  12, 1996 
StnenMn  Welti, 

Director,  Planning  and  Standards  Division. 
IFR  Doa  96-18816  Filed  7-23-96:  8:45  ami 
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[Docksl  No.  FR-40ae-N-10| 

Offlc*  Of  tha  Assistant  Secretary  tor 
Community  Planning  and 
Development;  Notica  of  Proposed 
Infonnadon  Collection  for  Putilic 
Comment 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  infonnation 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubUc  conmients  on  the 
subject  proposal. 


DATES:  Conunents  due:  September  23, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Shelia  E.  Jones, 
Department  of  Housing  &  Urban 
I3evelopment,  451  7th  Street,  SW., 
Room  7230,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  Taylor  (202)  708-4300  (this  is 
not  a  toll-free  number)  for  copies  of  the 
proposed  forms  and  other  available 
documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 


ActivHy 


estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond:  including  through  the  use  of 
appropriate  automated  collection 
tedmiques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
infonnation: 

Title  of  Proposal:  Grantee  Aimual 
Report  for  the  Supportive  Housing 
Demonstration  Program. 

OMB  Control  Number,  if  applicable: 
2506-0126. 

Description  of  the  need  for  the 
information  and  proposed  use:  The  GAR 
provides  information  to  HUD  necessary 
for  program  monitoring  and  evaluation. 

Agency  form  numbers,  if  applicable: 
HUD-40076-A. 

Members  of  affected  public:  Grantees 
that  have  received  SHDP  funding  bom 
1987  to  1992 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hoixrs  of  response: 


RecorcHteeping 

flepoit  prepafstion 


Number  of 
respondents 


343 
343 


Frequency  of 
response 


1  annually 
1  annually 


Response 
hours 


Burden 
hours 


15,435 
63G0 


22,295 


Status  of  the  proposed  information 
collection:  Information  is  currently 
being  collected. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  199S,  44  U.S.C  Cliapter  35, 
as  amended. 

Dated:  July  17, 1996. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

(FR  Doc.  96-18817  Filed  7-23-96;  8:45  ami 
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[Dodwt  No.  FR-^OM-N-Oq 

Office  of  ttie  Assistant  Secretary  for 
Community  Planning  and 
Development;  Notice  of  Proposed 
information  Collection  for  Public 
Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 

collection  requirement  described  below 

will  be  submitted  to  the  Office  of 

Management  and  Budget  (OMB)  for 

review,  as  required  by  the  Paperwork 

Reduction  Act  The  Department  is 

soliciting  public  comments  on  the 

subject  proposal. 

DATES:  Comments  due  September  23, 

1996. 

AOORESSES:  Interested  persons  are 

invited  to  submit  comments  regarding 

this  proposal.  Comments  should  refer  to 

the  proposal  by  name  and/or  OMB 

Control  Number  and  should  be  sent  to: 

Reports  Liaison  Officer,  Shelia  E.  Jones, 

Department  of  Housing  &  Urban 

Development,  451  7th  Street,  SW,  Room 

7230,  Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maggie  Taylor  (202)  708-4300  (this  is 

not  a  toll-free  number)  for  copies  of  the 

proposed  forms  and  other  available 

docimients. 

SUPPLEMENTARY  MFORMATION:  The 

Department  will  submit  the  proposed 


infonnation  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  biuden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
infonnadon  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collected 
tecjmiques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 
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This  Notice  also  lists  the  fbllowing 
infonnatiaa: 

Tide  of  Proposal:  Annual  Progress 
Repcst  for  Competitive  Homeless 
Assistance  Programs. 

OMB  Control  Number,  if  applicable: 
250&-014S. 


Description  of  the  need  for  the 
information  and  proposed  use:  The  APR 
provides  information  to  HUD  necessary 
for  program  monitoring  and  evaluatiorL 

Agency  form  numbers,  if  applicable: 
HUD-40118. 


Members  of  affected  public:  Grantees 
that  have  received  HUD  funding  from 
1987  to  die  present. 

Estimation  of  the  total  number^  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Activity 

>tonbefo« 
rMpondaftt 

Frequency  of 

raiponee 

Rasfianee 
hours 

Burden 
tuun 

Hecofd  kotpinQ - »»..»»...«. 

Report  prsparstion _-..._„.....„.„..„„..„.„.„..w„-. 

2186 
2166 

1  amirty , 

1  vwiualy 

46 
20 

97.42S 
43JO0 

140.725 

Status  of  the  proposed  information 
collection:  Information  is  currently 
being  collected. 

Airtei  llj  SkUoii  3506  of  the  Papenvork 
Rsductioa  Act  of  1B9S.  44  U.S.C  Chapter  35, 
■s  amended. 

Dated:  July  17. 1996. 
Ajidivw  Cuewe, 

Assistant  Secretary  for  Community  Planning 
and  Developnwnt 

IFR  Doc  9e-lSaia  Filed  7-23-96:  8:45  am) 
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[DoettMNa  Fn-4018-N-Oq 

Omee  of  The  Asslstwit  Secretary  (or 
CofMiHinny  Planning  and 
Development;  Notice  o(  Proposed 
■nfoimatlon  Collection  for  PuUlc 
CoiMiient 

AOCNCV:  OfBce  of  the  Assistant 
Secretary  for  Ck>mmtmity  Plaiming  and 
Development,  HUD. 
action:  Notice. 


:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  l5epattment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Corrunents  due:  September  23, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  end  should  be  sent  to: 
Reports  Liaison  Officer,  Shelia  E.  Jones, 
Department  of  Housing  &  Urban 
Development.  451— 7th  Street,  SW., 
Room  7230,  Washington,  DC  20410. 
FOn  FUnTWR  MFOMtATION  COMTACT:  For 
copies  of  the  proposed  forms  and  other 
available  documents:  William  Hanson, 
(202)  706-0614  EXT.  4582  (Ulis  is  not  a 
toll-free  number). 


SUPPLBHNTAHY  MFOWIATION:  The 
Department  vidll  submit  the  proposed 
information  coUection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1955  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  aie  to 
respond:  including  through  th^  use  of 
appropriate  automated  collection 
tedmiques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  Usts  the  following 
information: 

niie  of  Proposal:  Urban 
Homesteading  Program,  Semi -Annual 
Progress  Report. 

OMB  Control  Number,  if  applicable: 
2506-0042. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  is  neisded  to  assist  HUD  in 
determining  if  Local  Urban 
Homesteading  Agencies  (LUHAs)  are 
meeting  the  requirements  of  HUD's 
Urban  Homesteading  Program — Section 
810  of  The  Housing  and  Community  Act 
of  1974  (Pub.  L.  93-383  as  amended), 
and  HUD's  requirements  published  at 
24  CFR  590.  Under  These  requirements. 
LUHAs  are  required  to  supply  data  and 
make  available  records  necessary  for 
HUD's  monitoring  of  the  LUHA's  local 
homesteading  programs  to  determine 
weather  the  LUHAs  are  irmlring 
reasonable  progress  in  moving 


properties  through  the  stages  of  the 
homesteading  process,  including, 
acquisition,  homesteader  selection, 
conditional  conveyance,  rehabilitation, 
and  final  conveyance.  The  monitoring 
process  will  allow  HUD  to  determine  all 
property  provided  to  the  LUHAs  with 
Section  810  funding  are  ultimately 
accoun'ed  for  and  used  by  the  LUHAs 
as  required  by  the  statute  and 
regulation. 

Agency  form  numbers,  if  applicable: 
HUD-40062-A. 

Members  of  affected  public:  State  and 
local  governments,  public  housing 
authorities  and  nonprofit  organizations 
which  have  agreements  with  HUD  to 
operate  as  Local  Urban  Homesteading 
Agencies  under  the  Section  810  Urban 
Homesteading  Program. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Total  hours  needed 
to  collect  information,  525  (300  for 
record-keeping  and  225  for  response  to 
report  [only  75  percent  of  the  ' 

respondents  need  to  submit  report,  i.e., 
150  respondents  x  two  reports  per  year 
X  75  percent  x  1  hour  per  response  =  250 
hours))  Number  of  respondents — 1 50: 
frequency  of  responses — semi-annually; 
hours  per  response — 1.  Status  of  the 
proposed  information  collection: 
Reinstatement,  with  change,  or  a 
previously  approved  collection  for 
which  approval  has  expired. 

Autkerity:  SecUon  3506  of  the  Piparwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  July  17, 18*6. 


Assistant  Secretary  for  CtaranunityPlarutiixg 

and  Development. 

IFR  Doc.  96-18619  Filed  7-23-96:  8:45  ami 
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(Doetal  No.  Fn-4117-N-01] 

Oflica  ol  the  Aaalstant  Secretary  for 
Housing-Federal  Housing 
Commissioner;  Notice  of  Sale  of  HUO- 
HaM  iylulllfamlly  Mortgage  Loans 

AQENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  North  and  Central 

Regions  nonperforming  mortgage  loan 

sale. 

SUMMARY:  This  notice  announces  the 
Department's  intention  to  sell 
unsubsidized  mortgage  loans  (Mortgage 
Loans),  without  Federal  Housing 
Administration  (FHA)  insurance.  The 
Mortgage  Loans  are  classified  as 
nonperforming  or  subperforming,  and 
are  secured  by  properties  located 
primarily  throughout  the  north  and 
central  regions  of  the  United  States.  The 
Mortgage  Loans  will  be  offered  for  sale 
on  a  whole  loan  basis,  in  a  competitive 
auction.  This  notice  describes  the 
biddingjpnx»ss  for  these  Mortgage 
Loans.  Ine  Mortgage  Loans  will  be 
offered  for  sale  only  to  qualified 
bidders. 

DATES:  Bidders'  Information  Packages 
will  be  available  in  )une  1996  to 
qualified  bidders.  Closing  is  expected  in 
mid-August  to  mid-September. 
ADDRESSES:  Bidders'  Information 
Packages  will  be  available  from  FHA's 
Financial  Advisor,  Cushman  & 
Wakefield,  by  contacting  John  Howley, 
at  202-467-0600.  Bidders'  Information 
Packages  and  information  about 
individual  Mortgage  Loans  (Bid 
Materials)  will  be  made  available  only 
to  parties  who  complete  a 
Confidentiality  Agreement  and  Bidder 
Qualification  Statement  and  are  deemed 
qualified  bidders.  To  obtain  a 
Confidentiality  Agreement  and  Bidder 
Qualification  Statement  contact  John 
Howley  at  Cushman  &  Wakefield,  at 
202-467-0600.  Bidders'  Information 
Packages  will  be  forwarded  by  regular 
mail  unless  a  party  makes  special 
arrangements  to  receive  the  information 
through  expedited  delivery. 

Asset  review  files  for  all  the  Mortgage 
Loans  will  be  available  for  review  by 
qualified  bidders  at  the  due  diligence 
facility  located  at  1800  M  Street,  NW., 
Suite  300-Soudi.  Washington,  DC 
20036,  beginning  June  17. 1996.  The 
facility  will  close  on  July  26, 1996.  The 
facility  will  be  open  to  qualified  bidders 
between  the  hours  of  9:00  a.m.  and  6:00 
p.m.,  EDT.  Monday  through  Friday. 
Access  to  the  facility  can  be  arranged  by 
contacting  Rick  Copeland,  Tradewinds 
International,  inc.,  by  telephone  at  (202) 
530-0841  ExL  29.  Asset  review  files 


may  also  be  ordered  from  Tradewinds 
International,  Inc.  and  sent  to  qualified 
bidders  in  the  manner  described  in  the 
Bidders'  Information  Package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Hinton,  Associate  Director  for 
Program  Operations,  Office  of 
Multifamily  Asset  Management  and 
Disposition,  Room  6160,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410;  telephone  (202)  708-3730  Ext. 
2691.  Hearing  or  speech-impaired 
tadividuals  may  call  (202)  708-4594 
(TTY).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  The 
Mortgage  Loans  encumber  properties 
located  in  23  states  and  the  District  of 
Columbia,  with  a  significant  number  of 
such  properties  concentrated  in  the 
north  and  central  regions  of  the  United 
States  (Maryland,  Ohio,  Pennsylvania, 
Indiana.  District  of  Columbia,  Virginia, 
Connecticut,  Massachusetts,  Termessee, 
Rhode  Island  and  Kentucky).  A  final 
listing  of  the  specific  properties 
involved  in  the  Sale  is  included  in  the 
Bidders'  Information  Package.  The 
Mortgage  Loans  have  experienced 
varying  levels  of  delinquency;  some  are 
subject  to  provisional  workout 
agreements.  The  Department  reserves 
the  right  to  add  Mortgage  Loans  to  the 
Sale  that  are  not  secured  by  properties 
in  these  jurisdictions. 

The  Department  will  offer  qualified 
bidders  an  opportunity  to  bid 
competitively  on  the  Mortgage  Loans. 
Bids  may  be  offered  for  one  or  all  of  the 
Mortgage  Loans,  as  well  as  for  any 
combination  of  the  Mortgage  Loans. 
More  particularly,  a  bidder  may  bid  on 
as  many  individual  Mortgage  Loans  as 
the  bidder  chooses.  However,  no  bidder 
may  bid  on  more  than  20  pooli:  of 
Mortgage  Loans  (i.e.,  combinations  of  2 
or  more  Mortgage  Loans).  Further,  a 
bidder  may  condition  acceptance  of  its 
bids  for  individual  Mortgage  Ixans 
upon  being  the  successful  bidder  of 
Mortgage  Loans  with  a  minimum 
aggregate  unpaid  principal  balance.  The 
Department  will  accept  those  bids  that 
optimize  the  gross  proceeds  from  the 
Sale. 

The  Bidding  Process 

The  Bidders'  Information  Package 
describes  in  detail  the  procedures  for 
participating  in  the  Sale  and  includes 
bid  forms,  a  loan  sale  agreement  (Loan 
Sale  Agreement),  and  certain 
information  concerning  each  of  the 
Mortgage  lx}ans,  such  as  the  unpaid 
principal  balance  and  interest  rate.  Also 
included  in  the  Bidders'  Information 
Package  is  a  computer  diskette  with 
general  portfolio  informatton  and 


selected  data  fields  on  each  Mortgage 
Loan. 

The  Department  will  distribute  the 
Bidders'  Information  Packages  for  a 
period  of  approximately  6  weeks  prior 
to  the  date  that  bids  are  due  (Bid  Date). 
Bidders'  Information  Packages  have 
been  available  since  June  1996.  The 
Bidders'  Information  Package  may  be 
supplemented  from  time  to  time  prior  to 
the  Bid  Date.  Interested  parties  may 
request  a  Bidders'  Information  Package 
as  described  above. 

Bidders  must  include  a  5  peroent 
initial  deposit  with  their  bids.  If  a 
bidder  submits  multiple  bids,  the  initial 
deposit  will  be  limited  to  5  percent  of 
the  bidder's  single  largest  bid  amount. 
The  initial  deposit  for  a  bidder  who  has 
created  a  pool  or  a  number  of  pools  (but 
not  more  than  20  pools  as  provided 
above)  is  limited  to  5  percent  of  the 
single  largest  bid  amount  of  the  bidder's 
pool  bids.  The  successful  bidders  will 
be  notified  within  5  business  days  after 
the  Bid  Date  (Award  Date).  An 
additional  deposit  will  be  required  from 
each  successful  bidder  within  2 
business  days  after  the  Award  Date. 
This  additional  deposit  when  added  to 
the  initial  deposit  must  total  10  percent 
of  the  bidder's  successful  bids.  More 
specifically,  if  a  bidder  submits  multiple 
individual  bids,  the  additional  deposit 
when  added  to  the  initial  deposit  must 
total  10  percent  of  the  aggregate  unpaid 
principal  of  all  of  the  bidder's 
successful  bids.  Similarly,  if  a  bidder 
submits  a  pool  bid  or  multiple  pool 
bids,  the  additional  deposit  must  total 
10  percent  of  the  aggregate  unpaid 
principal  of  all  of  the  bidder's 
successful  pool  bids. 

The  Department  will  assign  its 
interest  in  a  Mortgage  Loan  to  a 
successful  bidder  at  the  closing,  which 
is  expected  to  occur  no  later  than 
September  18, 1996.  If  the  successful 
bidder  tails  to  abide  by  the  terms  of  the 
Loan  Sale  Agreement,  including  paying 
the  Department  any  remaining  sums  due 
pursuant  to  the  Loan  Sale  Agreement 
and  closing  on  an  agreed  upon  date 
within  the  time  period  provided  by  the 
Loan  Sale  Agreement,  the  Department 
shall  retain  as  liquidated  damages  the 
initial  and  additional  deposit  (plus 
accrued  interest)  from  the  successful 
bidder. 

These  are  expected  to  be  the  essential 
terms  of  sale,  but  are  subject  to  change. 
Information  regarding  any  such  changes 
along  with  any  other  supplements  to  the 
Bidders'  hiformation  Package  will  be 
made  available  to  parties  who  request 
and  obtain  a  Bidders'  Information 
Package.  The  Loan  Sale  Agreement, 
which  is  included  in  the  Bidders* 
Infomuition  Package,  provides 
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additional  details.  To  ensure  a 
competitive  bidding  pnxsss,  the  tenns 
of  sue  are  not  subject  to  negotiation. 

DoeDiligencaFadUty 

During  the  8  week  period  prior  to  the 
Bid  Date,  a  due  diligence  bdUty  will  be 
open  to  prospective  qualified  bidders,  at 
which  the  Department  will  provide 
inibimation  such  as  environmental  and 
title  reports  and  market  data.  The 
address  of  the  facility  is  specified  above. 
The  Department  reserves  the  right  to 
charge  a  reasonable  fee  to  recover  its 
costs  in  duplicating  and  forwarding  any 
information  requested  by  an  interested 
party,  as  well  as  an  access  fee  to  the  due 
diligence  facility,  which  will  be  credited 
to  the  purchase  of  any  asset  review  files. 

Timely  Bids  and  Deponts 

Each  bidder  assumes  all  risks  of  loss 
relating  to  its  own  bidding  mistakes  and 
its  bilure  to  deliver,  or  cause  to  be 
delivered,  on  a  timely  basis  and  in  the 
maimer  specified  by  the  Department, 
each  bid  form,  earnest  money  deposit 
and  l^oan  Sale  Agreement  required  to  be 
submitted  by  the  bidder. 

Ties  far  High  Bidder 

In  the  event  there  is  a  tie  for  a  high 
bid,  the  Department,  through  its 
Financial  Advisor,  will  contact  the 
parties  with  the  tie  bid  and  afford  each 
of  them  an  opportunity  to  offer  a  best 
and  final  bid.  The  successful  bidder  will 
be  the  one  with  the  highest  bid.  If  a  tie 
continues  after  the  best  and  final  offers 
are  submitted  or  the  bidders  do  not 
respond,  or  do  not  respond  within  the 
time  period  established  by  the 
Department,  the  successful  bidder  will 
be  determined  by  lottery. 
Notwithstanding  the  above,  the 
Department  reserves  the  right  to 
withdraw  any  Mortgage  L,oan(s)  subject 
to  a  tie  bid. 

Status  of  Mortgage  Loans 

As  of  June  1, 1996.  significantly  all  of 
the  Mortgage  Loans  wore  classified  as 
delinquent  or  subperforming  because 
they  bad  been  delinquent  at  least  once 
within  the  past  12  months.  Mortgage 
Loans  may  become  performing  on  or 
before  the  date  that  title  is  transferred  to 
the  successful  bidder.  The  Department 
reserves  the  right  to  include  in  the  sale 
current  Mortgage  Loans. 

Application  of  Replacement  Reserve 
and  Certain  Escrows 

If  a  Mortgage  Loan  is  delinquent  at  the 
time  of  closing,  to  the  extent  the 
Department  determines  is  permissible, 
the  Department  will  apply  to  the 
amount  due  the  Department  under  the 
Mortgage  Loan  funds  in  the  replacement 


reserve  and  other  escrow  accounts. 
Thereafter,  the  balances  in  the 
replacement  reserve  and  escrow 
accounts,  if  any,  will  be  transferred  to 
the  new  mortgagee.  If  a  Mortgage  Loan 
Is  current  at  the  time  of  closing,  the 
funds  in  the  replacement  reserve 
account  governed  by  the  regulatory 
agreement  and  will  be  returned  to  the 
mortgagor  in  accordance  with  such 
terms  and  conditions  as  may  be 
established  by  the  Department,  and  all 
other  replacement  reserve  and  escrow 
accounts  will  be  transiiBned  to  the  new 
mortgagee. 

QnalificatioB  of  Bidders/Ineligible 
Bidden 

Qualified  bidders,  interested  parties 
who  have  such  knowledge  and 
experience  in  financial  and  business 
matters  so  as  to  be  capable  of  evaluating 
the  merits  and  risks  of  acquiring  the 
Mortgage  Loans,  and  who  are  not 
otherwise  ineligible  to  bid  (as  described 
below),  may  bid  on  the  Mortgage  Loans. 

The  following  individuals  and  entities 
(either  alone  or  in  combination  with 
others)  are  ineligible  to  bid  on  any  one 
or  combination  of  the  Mortgage  Loans 
included  in  the  Sale: 

(1)  Any  individual  or  entity  debarred 
from  doing  business  with  the 
Department  pursuant  to  24  CFR  part  24; 

(2)  Any  employee  of  the  Department, 
any  member  of  any  such  employee's 
household  and  any  entity  controlled  by 
any  such  employee  or  member  of  such 
an  employee's  household:  • 

(3)  Any  person  or  entity  which 
employs  or  uses  the  services  of  an 
employee  of  the  Department  [other  than 
in  such  employee's  official  capacity) 
either  (a)  who  is  involved  in  the  Sale  or 
(b)  to  assist  in  the  preparation  of  a  bid 
for  the  Mortgage  Loans; 

(4)  Any  contractor,  subcontractor  and/ 
or  consultant  [including  any  agent  of  the 
foregoing)  who  performed  services  for, 
or  on  behalf  of,  the  Department  in 
connection  with  the  Sale,  or  any  affiliate 
of  any  such  contractor,  subcontractor, 
consultant  or  agent; 

(5)  Any  individual  that  was  a 
.principal  and/ or  employee  of  any  entity 
or  individual  described  in  paragraph  (4) 
above  at  any  time  during  which  the 
entity  or  individual  performed  services 
for.  or  on  behalf  of,  the  Department  in 
connection  with  the  Sale; 

(6)  Any  individual  or  entity  that  uses 
the  services  of  any  person  described  in 
paragraph  (5)  above  in  preparing  its  bid 
on  the  Mortgage  Loans; 

(7)  Any  entity  or  individual  that 
served  as  a  loan  servicer  or  performed 
other  services  for,  or  on  behalf  of  the 
Department,  with  respect  to  any  of  the 
Mortgage  Loons  included  in  the  Sale  at 


any  time  during  the  2-year  period  prior 
to  Inly  30. 1996.  or  any  affihale  thereof; 
and 

(8)  Any  individual  that  was  a 
principal  and/or  employee  of  any  entity 
or  individual  described  in  paragraph  (7) 
above  at  any  time  during  the  2-yeer 
period  prior  to  July  30, 1996. 

FHA  Reeerration  of  Rights 

The  Department  reserves  the  right  to 
withdraw  Mortgage  Loaiu  from  the  Sale 
and  to  termiiute  the  Sale,  at  any  time, 
for  any  reason  and  without  any  liability, 
prior  to  the  Award  Date,  without 
prejudice  to  its  right  to  include  any 
withdrawn  Mortgage  Loan  in  a  future 
sale.  The  Department  also  reserves  the 
right  to  reject  any  and  all  bids,  in  its  sole 
discretion,  for  any  reason,  and  without 
any  liabiUty. 

Mortgage  Loan  Sale  Policy 

Significantly  all  of  the  Mortgage 
Loans  are  nonperforming  or 
subperforming.  All  of  the  Mortgage 
Loans  are  unsubsidized,  and  there  is  no 
project-based  Section  8  assistance  on 
any  of  the  projects.  Therefore,  the 
Department  has  determined  that, 
pursuant  to  final  regulations  governing 
FHA  mortgage  loan  sales,  published  in 
the  Federal  Register  on  March  21, 1996 
(61  FR  11684)  [Mortgage  Sale 
Regulations),  the  Mortgage  Loans  will  be 
sold  without  FHA  insurance.  The 
Mortgage  Sale  Regulations  also  provide 
for  the  exclusion  of  certain  delinquent 
unsubsidized  mortgages  bom  sales 
where  it  appears  that  (1)  foreclosure 
appears  unavoidable,  and  (2)  the  project 
is  occupied  by  very  low-income  tenants 
who  are  not  receiving  housing 
assistance  and  would  be  likely  to  pay 
rent  in  excess  of  30  percent  of  their 
adjusted  monthly  income  if  the 
mortgage  were  to  be  sold  and  foreclosed 
(61  FR  11690,  S  290.35).  The 
Department's  interpretation  of  this 
provision  is  set  forth  in  the  preamble  to 
the  February  6, 1996  interim  rule  (61  FR 
4580-81).  TTie  Department  has  made  an 
administrative  determination  that  the 
Mortgage  Loans  do  not  meet  the  criteria 
for  excliuion.  If  the  Department 
determines  that  there  are  any  such 
Mortgage  Loans,  they  will  be  removed 
fiom  this  Sale. 

The  Department  selected  a 
competitive  auction  as  the  method  to 
sell  the  Mortgage  Loans  primarily  to 
satisfy  the  requirements  of  the  Mortgage 
Sale  Regulations  (61  FR  11690, 
$  290.30).  This  method  of  sale  also 
optimizes  the  Department's  return  on 
the  sale  of  these  Mortgage  Loans,  affords 
the  greatest  opportunity  for  all  qualified 
bidden  to  bid  on  the  Mortgage  Loans, 
and  provides  the  quickest  and  most 
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efficient  vehicle  for  the  Department  to 
dispose  of  the  Mortage  Loans. 
At  one  time,  the  Iiepartment 
considered  and  discussed  with  industry 
participants  a  loan  sale  procedure  that 
afforded  the  borrowers  the  opportunity 
to  acquire  their  Mortgage  Loans  on  a 
noncompetitive  basis  prior  to  offering 
the  Mortgage  Loans  for  sale  to  others 
(Borrower  Settlement  Option).  For  the 
reasons  set  forth  above,  however,  the 
Department  decided  to  dispose  of  these 
Mortgage  Loans  through  a  competitive 
auction. 

Freedom  of  Informatioii  Requests 

The  Department  has  approved  a 
policy  for  responding  to  Freedom  of 
Information  Act  requests  for  information 
on  the  Department's  multifamily 
mortgage  loan  sales.  The  purpose  of  this 
policy  is  to  clarify  for  the  public  and 
potential  purchasers  the  types  of  sales 
information  that  will  be  disclosed  in 
cozmection  with  the  Department's 
multifamily  mortgage  sales  program. 
The  policy  strikes  a  balance  between  the 
Department's  policy  of  disclosing  as 
much  information  as  possible  to  the 
public  and  (i)  the  harm  premature 
release  of  this  information  will  have 
upon  bidden  and  (ii)  the  harm  to  the 
American  taxpayer  by  fettering  the 
Department's  ability  to  comply  uith  the 
specific  mandates  of  the  Multifamily 
Housing  Property  Disposition  Reform 
Act  of  1994  to  reduce  losses  to  the  FHA 
fund  through  mortgage  sales. 

Given  the  foregomg,  the  Department's 
policy  with  respect  to  Freedom  Of 
Information  Act  requests  is  as  follows: 

(i)  'The  Department  has  determined 
that  after  the  Award  Date  it  will  disclose 
the  aggregate  number  of  bidders  and  the 
aggregated  proceeds  the  Department 
expects  from  the  sale,  as  well  as  the  bid 
information  materials  that  the 
Department  provided  to  the  bidders  (not 
subject  to  a  privacy  or  confidentiality 
exemption). 

(ii)  Afier  all  sales  are  closed  the 
Department  will  release  (a)  a  list  of  all 
who  received  bid  materials,  (b)  a  list  of 
all  bidders,  (c)  a  list  of  all  wiiming 
bidders,  and  (d)  the  aggregate  amount 
paid  by  each  successful  bidder  of 
multiple  mortgage  loans  (whether  bid  as 
a  pool  or  otherwise). 

(iii)  No  earlier  than  one  year  after  all 
of  the  sales  are  closed,  the  Department 
will  disclose  individual  winning 
mortgage  loan  bid  prices. 

Scope  of  Notice 

This  notice  applies  to  the  North  and 
Central  Regions  Nonperforming 
Mortgage  Loan  Sale,  and  does  not 
establish  the  Department's  policy  for  the 
sale  of  any  other  mortgage  loans. 


Dated:  luly  18. 1996. 
Slspbanie  A.  Smith, 

Actij^  Ceneml  Deputy  Assistant  Secretary 
for  Housing — Federal  Housing  Coaunissioner. 
IFR  Doc.  96-18820  Filed  7-23-96;  8:4S  ami 
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DEPARTMENT  OF  THE  INTERIOR 

FWi  and  WUdllfe  Setvlce 

Notice  of  Receipt  of  Appilcallons  for 
l>ennlt 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10@  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.]: 

PRT-817149 
Applicant:  Duke  University  Primate  Center. 

Durham  NC 

The  applicant  requests  a  permit  to 
export  tissue  samples  from  Coquerel's . 
Sifaka  {Propithecus  verreawd  coquereli"), 
lesser  mouse  lemur  (Microcebus 
murinus),  Coquerel's  mouse  lemur 
[Microcebus  coquereli)  and  red-fronted 
brown  lemur  {Etilemur  fulvus  rufus)  for 
the  purpose  of  scientific  research. 
PRT-817218 
Applicant:  Denver  Zoological'Gardens, 

Denver,  CO. 

The  applicant  requests  a  permit  to 
import  one  male  Sumatran  orangutan 
(Pongo  pygmaeus  abelii)  from  Calgary 
Zoo,  Alberta,  Canada,  for  the  purpose  of 
enhancement  of  the  propagation  of  the 
species. 
PRT-817261 
Applicant:  Department  of  Biology,  University 

of  California.  San  Diego,  CA. 

The  applicant  requests  a  permit  to 
import  hair  samples  fiom  wild  and 
captive-held  gentle  lemurs  [Hapaiemur 
grisens  alaotrensis]  from  Madagascar 
and  Jersey  for  scientific  research  related 
to  population  genetics. 
PRT-817260 
Applicant:  Departmeot  of  Biology,  University 

of  California.  San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  blood  and  hair  samples  from 
captive-held  Asian  elephants  (Elephas 
maximus)  from  Thailand  for  scientific 
research  related  to  population  genetics. 
PRT-817259 
Applicant:  Department  of  Biology,  Univsnity 

of  Californis.  San  Di^o.  CA. 

The  applicant  requests  a  permit  to 
impo'ri  shed  feathers  bom  helmeted 
hombills  (.Buceros  vigil)  throughout  its 


range  for  scientific  researdi  related  to 
population  genetics. 
PRT-817096 

Applicant:  Cleveland  Metro  Parks  Zoo. 
Qeveland,  OH. 

The  applicant  requests  a  permit  to 
import  up  to  six  captive-held  bicolored 
tamarins  [Sanguinus  bicolor  bicolor) 
from  the  Brazilian  Institute  for  the 
Environment  and  Renewable  Natural 
Resources,  Manus,  Brazil,  for  the 
purpose  of  enhancement  of  the 
propagation  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fair&x  Chive, 
Room  430.  Arlington,  Virginia  2Z203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  430,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  July  19, 1996. 
Mary  Ellen  Amtower. 
Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 
IFK  Doc  96-18785  Filed  7-23-96;  8:45  am) 
aa^sto  oocc  4sio-«-p 


Bureau  of  Land  Management 
[CO-a30-1020-04-WEEDl 

Notice  of  Final  Supplementary  Rules  to 
Require  the  Use  of  Certified  Noxious 
Weed-Free  Forage  on  Bureau  of  Land 
Management-Adnilnlstered  Lands  In 
Colorado 

AOENCY:  Biueau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  final  supplementary 

rules  to  require  the  use  of  certified 

noxious  weed-bee  forage  on  Bureau  of 

Land  Management-adniinistersd  lands 

in  Colorado. 

summary:  Begirming  August  1, 1996, 
The  State  Director  of  the  Bureau  of  Land 
Management  (BLM)  in  Colorado  will 
require  that  all  BLM  visitors  and 
permittees  in  Colorado  use  certified 
noxious  weed-bee  hay,  straw,  or  mulch 
when  visiting  BLM  administered  lands 
in  Colorado.  This  requirement  afbcts 
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visitors  who  use  hay  or  straw  on  the 
BLM  sdminiBtersd  lands  in  Colorado 
such  as:  Recreationists  using  pack  and 
saddle  stock,  tanchera  with  grazing 
permits,  outfitters,  and  contractors  who 
uie  straw  or  other  mulch  for  reseeding 
purposes.  These  individuals  or  groups 
are  required  to  purchase  certified 
noxious  weed-free  forage  products,  or 
use  other  approved  products,  such  as 
processed  grains  and  pellets  while  on 
BLM  administered  lands  in  Colorado. 
During  the  first  year  BLM  will 
emphasize  education  and  awareness  of 
the  new  regulation  and  the  certification 
program. 

FOR  FVWTVCH  WTOMIAlKm  CCNTACT. 
BuiBau  of  Land  Management,  Colorado 
Slate  Office,  Carol  Spurrier,  Resource 
Services,  Plant  and  Animal  Sciences 
Team,  2850  Youngfield  Street, 
Lakewood,  CO  80215.  or  telephone 
(303)  239-3725. 

SUPCLaCNTARY  INFOfWUTMN:  BLM 
Colorado  published  a  Notice  of 
Proposed  Supplementary  Rules  on 
February  1. 1906.  in  the  Federal 
Kegiaier.  That  notice  listed  a  thirty  day 
comment  period.  Thirty-three  people 
commented  on  the  proposal.  Twenty 
four  of  those  comments  were  from 
people  who  supported  the  proposal. 
Nonsupportive  comments  were 
addressed  in  an  Environmental 
Assessment  of  the  proposed 
supplementary  rule.  The  Environmental 
Assessment.  Finding  of  No  Significant 
Impact  (FONSI),  and  Oncision  Record 
are  available  in  the  Public  Room  of  the 
Colorado  State  Office  between  9  a  jn. 
and  4  p.m.,  Monday  through  Friday. 
The  Public  Room  telephone  number  is 
(303)  239-3600.  The  address  is  2850 
Youngfield  Street,  Lakewood,  CO 
80215-7076. 

Noxious  weeds  are  a  serious  problem 
in  the  western  United  Stales.  Estimates 
of  the  rapid  spread  of  %veeds  in  the  west 
include  2,300  acres  per  day  on  BLM 
administered  lands  and  4.600  acres  per 
day  on  all  western  public  lands.  Species 
like  Leafy  Spurge,  Spotted  Knapweed, 
Russian  Knapvveed,  Musk  Thistle. 
Dalmatian  Toadflax,  Purple  Loosestrife, 
and  many  others  are  aUen  to  the  United 
States  and  have  no  natural  enemies  to 
keep  their  populations  in  balance. 
Consequently,  these  undesirable  weeds 
invade  healthy  ecosystems,  displace 
native  vegetation,  reduce  species 
diversity,  and  destroy  wildlife  habitat 
Widasptsad  infestations  lead  to  soil 
erosion  and  stream  sedimentation. 

Furthermore,  noxious  weed  invasions 
weaken  reforestation  efforts,  reduce 
domestic  and  wild  ungulates'  grazing 
capacity,  occasionally  irritate  public 
land  users  by  aggravating  allergies  and 


other  ailments,  and  threaten  federally 
protected  plants  and  animals. 

To  curb  the  spread  of  noxious  weeds, 
a  growiag  number  of  Western  States 
have  jointly  developed  noxious  weed- 
free  forage  certification  standards,  and, 
in  cooperation  with  various  federal, 
state,  and  county  agencies,  passed  weed 
management  laws.  Because  hay  and 
other  forage  products  containing 
noxious  wved  seed  are  part  of  the 
infiestation  problem,  Colorado  has 
developed  a  state  hay  inspection- 
certification-identification  process, 
participates  in  a  regional  inspection- 
certification-idenUfication  process,  and 
encourages  forage  producers  in 
Colorado  to  grow  noxious  weed-free 
products.  The  Colorado  Department  of 
Agricultiire  Division  of  Plant  Industry 
has  dociunented  that  in  the  first  two 
years  of  the  program,  101  growers  in 
Colorado  produced  5,547.49  acres  of 
certified  forage  including  grass  hay, 
alfalfa  hay,  a  mixture  of  grass  and  alfalfii 
hay,  as  well  as  barley  and  wheat  straw 
as  of  October  30, 1995. 

Region  Two  of  the  United  States 
Forest  Service,  Department  of 
Agriculture,  implemented  a  similar 
policy  for  National  Forest  lands  in 
Colorado  and  surrounding  states  in 
1994.  The  BLM  in  Colorado 
implemented  a  standard  stipulation  on 
all  Special  Recreation  Permits  in  1994 
requiring  holders  of  those  permits  to  use 
certified  weed-free  products.  This 
proposal  will  provide  a  standard 
regulation  for  all  users  of  BLM  lands  in 
Colorado  and  will  provide  for 
coordinated  management  with  National 
Forest  lands  across  jurisdictional  lines. 

In  cooperation  with  the  state  of 
Colorado  and  the  U.S.  Forest  Service, 
the  BLM  is  proposing — for  all  BLM 
administered  lands  within  Colorado — a 
ban  on  hay,  straw  or  mulch  that  has  not 
been  certified.  This  proposal  includes  a 
public  information  plan  to  ensure  that: 
(1)  This  ban  is  well  publicized  and 
understood;  and  (2)  BLM  visitors  and 
land  users  will  know  where  they  can 
purchase  state-certified  hay  or  olh^ 
products.  During  the  first  year  of 
implementing  this  new  regulation,  BLM 
will  emphasize  education  and 
awareness  of  the  regulation  and  the 
certification  program.  After  the  first 
year,  BLM  will  emphasize  enforcement 
of  the  new  regulation. 

These  supplementary  rules  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

The  principal  author  of  these 
proposed  supplementary  rules  is  Carol 
Spurrier,  Botanist,  of  the  Colorado  State 
OfBce,  BLM. 

For  the  reaaons  stated  above,  under 
the  authority  of  43  CFR  S365.1-6,  the 


Colorado  Sute  Office,  BLM,  finalizes 
supplementary  rules  to  read  as  follows: 
Supplementary  Rules  to  Require  the  Use 
of  Certified  Noxious  Weed-Free  Forage 
on  Bureau  of  Land  Management- 
Administered  Lands  in  Colorado 

(aHD  To  prevent  the  spread  of  weeds 
on  BLM-administered  lands  in 
Colorado,  effective  August  1, 1996.  all 
BLM  lands  within  the  state  of  Colorado, 
at  all  times  of  the  year,  shall  be  closed 
to  possessing  or  storing  hay,  straw,  or 
mulch  that  has  not  been  certified  as  free 
of  prohibited  noxious  weed  seed. 

(2)  Certification  will  comply  with 
"Regional  Standards"  jointiy  developed 
by  the  states  of  Colorado,  Idaho. 
Montana,  Utah,  Wyoming,  and  Nebraska 
for  noxious  weed  seed  fra&  and  noxious 
weed  free  forage. 

(3)  The  following  persons  are  exempt 
bom  this  order  anyone  with  a  permit 
signed  by  BLM's  authorized  officer  at 
Ihe  Resource  Area  Office  specifically 
authorizing  the  use  of  noncertified  bay, 
straw  or  mulch  within  that  Resource 
Area. 

(b)  Any  person  who  knowingly  and 
willfully  violates  the  provisions  of  these 
supplemental  rules  regarding  the  use  of 
noncertified  noxious  weed-free  hay, 
straw,  or  mulch  when  visiting  Bureau  of 
Land  Management  administered  lands 
in  Colorado,  without  authorization 
required,  may  be  commanded  to  appear 
before  a  designated  United  States 
Magistrate  and  may  be  subject  to  a  fine 
of  not  more  than  Sl.OOO'or 
imprisonment  of  not  more  than  12 
months,  or  both,  as  defined  in  43  United 
States  Code  §  1733(a). 

Dated:  )uly  12, 1996. 
Kabart  V.  Abbey, 

Associate  State  Director,  Bureau  of  Land 
KSanagement.  Colorado. 
[FR  Doc.  96-18787  Filed  7-23-96;  8:45  ami 
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NflMofwl  Psrtt  Swtoe 

Notio*  of  kivenlory  Completion  for 
Nflwve  Afnencan  Hunien  Renteine  front 
NofHtent  New  Mexico  In  the 
Poaaeeslon  of  1h!»  Colorado  Springe 
Honeen  Muaeum,  Colorado  Springa, 
CO 

AOCNCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  himian 
remains  in  the  possession  of  the 
Colorado  Springs  Pioneers  Museum, 
Colorado  Springs,  CO. 
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A  detailed  assessment  of  the  human 
remains  was  made  by  Colorado  Springs 
Pioneers  Museum  professional  staff  in 
consultation  with  representatives  of  the 
Hopi  Tribe,  the  Pueblo  of  San  Juan,  the 
Pueblo  of  Santa  Clara,  and  the  Pueblo  of 
Zuni. 

In  1911,  human  remains  representing 
four  individuals  were  recovered  from 
the  Pesedeuinge  Pueblo  site  in  Northern 
New  Mexico  during  excavations  fiinded 
by  the  El  Paso  County  Pioneer 
Association  on  private  land.  In  1941,  the 
resulting  collection  was  donated  to  the 
Colorado  Springs  Pioneers  Museum  by 
the  El  Paso  County  Pioneer  Association. 
No  known  individuals  were  identified. 
No  associated  ftmerary  objects  can  be 
identified. 

The  Pesedeuinge  site  has  been 
identified  as  an  Anasazi  occupation  site 
during  1200-1475  AD  and  1510-1680 
AD  based  on  ceramics,  tool 
manufecture,  and  architecture.  The  oral 
history  of  San  Juan  Pueblo  indicates 
Pesedeuinge  is  an  ancestral  home  and 
was  also  used  as  a  place  of  refuge. 
Consultation  evidence  also  indicates 
affiliation  with  the  Pueblo  of  Santa 
Clara,  the  Pueblo  of  Zuni,  and  the  Hopi 
Tribe. 

Based  on  the  above  mentioned 
information,  officials  of  the  Colorado 
Springs  Pioneers  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
four  individuals  of  Native  American 
ancestry.  Officials  of  the  Colorado 
Springs  Pioneers  Museum  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  Identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the  Hopi 
Tribe,  the  Pueblo  of  San  Juan,  the 
Pueblo  of  Santa  Clara,  and  the  Pueblo  of 
Zuni. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe,  llie  Pueblo  of  San 
Juan,  the  Pueblo  of  Santa  Clara,  and  the 
Pueblo  of  Zuni.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  David  Ryan, 
Museum  Registrar,  Colorado  Springs 
Pioneers  Museum,  215  S.  Tejon, 
Colorado  Springs,  CO  80903-2283; 
telephone:  (716)  578-6650,  before 
August  23, 1996.  Repatiriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Hopi  Tribe,  the  Pueblo  of 
San  Juan,  the  Pueblo  of  Santa  Clara,  and 
the  Pueblo  of  Zuni  may  begin  after  tliat 
date  if  no  additional  claimants  come 
forward. 


Dated:  )uly  11. 1996. 
Francis  P.  McManamiwi, 
Departmental  Consulting  Archeologist,  Chief, 
Arvheology  fr  Ethnography  Program. 
[FR  Doc.  96-18606  Filed  7-23-96: 8:45  am) 
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Notice  of  Intent  to  Repatriate  Cultural 
ttema  In  ttie  Possession  of  the  Nevada 
Test  Site,  Nevada  OperaUona  Ofdco, 
Oeparbnent  of  Energy,  Las  Vegas,  NV 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
RepataiaUon  Act,  25  U.S.C.  3005  (8)(2), 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Nevada  Test 
Site,  Nevada  Operations  Office, 
Department  of  Energy  which  meets  the 
definition  of  "sacred  object"  and 
"unassociated  funerary  objpct"  under 
Section  2  of  the  Act. 

Between  1977-1990,  twelve  items 
were  recovered  fi^m  site  26NY4015  in 
the  Nevada  Test  Site  during  a  legally 
authorized  survey.  The  items  consist  of 
ceramics,  groundstones.  glass  beads, 
bifaces,  tin  strips,  glass  buttons,  a  pipe 
fragment,  pendants,  a  stone  drill,  and 
one  piece  of  incised  stone.  These  items 
were  recovered  in  the  same  vicinity 
where  Native  American  human  remains 
had  previously  been  recovered. 
Consultation  evidence  indicates  these 
items  are  consistent  with  funerary 
objects  typically  included  with  Western 
Shoshone  and  Paiute  burials  and  are 
believed  to  have  come  from  the  same 
burial  site. 

Also  between  1977  and  1990.  22  items 
were  recovered  from  six  arcbeological 
sites  during  legally  authorized 
excavations  within  the  Nevada  Test 
Site.  The  22  items  include  glass  beads, 
stone  pendent  fragements.  projectile 
points,  a  metal  awl,  and  one  stone  shaft 
straightener.  Consultation  evidence  and 
oral  tradition  presented  by  tribal 
representatives  and  traditional  refigious 
leaders  indicate  these  objects  are 
specific  ceremonial  objects  within 
Western  Shoshone  and  Paiute  traditions 
and  are  needed  by  Native  American 
religious  leaders  for  the  practice  of 
traditional  Native  American  religions  by 
their  present-day  adherents. 

Based  on  the  above-mentioned 
information.  Department  of  Energy 
officials  have  determined  that,  pursuant 
to  25  U.S.C.  3001(3)(C),  these  22 
cultural  items  are  specific  ceremonial 
objects  needed  by  traditional  Native 
American  religious  leaders  for  the 
practice  of  traditional  Native  American 
religions  by  their  present-day  adherents. 


Officials  of  the  Department  of  Energy 
have  also  determined  that,  pursuant  to 
25  U.S-C.  3001(3)(B),  tiiese  twelve 
cultural  items  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  form  a  specific  burial  site 
of  an  Native  American  individual. 
Finally,  Department  of  Energy  officials 
have  further  determined  that,  pursuant 
to  25  U.S.C.  3001(2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  items  and  the  Benton  Paiute  Tribe. 
Big  Pine  Paiute  Tribe,  Bishop  Paiute 
Tribe,  the  Chemehuevi  Paiute  Tribe,  the 
Colorado  River  Indian  Tribes,  the 
Duckwater  Shoshone  Tribe,  the  Ely 
Shoshone  Tribe,  the  Fort  Independence 
Indian  Community  of  Paiute  Indians, 
the  Lone  Pine  Paiute  Tribe,  the  L,as 
Vegas  Paiute  Tribe,  the  Kaibab  Paiute 
Tribe,  the  Moapa  Band  of  Paiutes,  the 
Paiute  Indian  Tribe  of  Utah,  the 
Timhisha  Shoshone  Tribe,  and  Ihe 
Yomba  Shoshone  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Benton  Paiute  Tribe.  Big  Pine 
Paiute  Tribe,  Bishop  Paiute  Tribe,  the 
Chemehuevi  Paiute  Tribe,  the  Colorado 
River  Indian  Tribes,  the  Duckwater 
Shoshone  Tribe,  the  Ely  Shoshone 
Tribe,  the  Fort  Independence  Indian 
Community  of  Paiute  Indians,  the  Lone 
Pine  Paiute  Tribe,  the  Las  Vegas  Paiute 
Tribe,  the  Kaibab  Paiute  Tribe,  the 
Moapa  Band  of  Paiutes,  the  Paiute 
Indian  Tribe  of  Utah,  the  Timhisha 
Shoshone  Tribe,  and  the  Yomba 
Shoshone  Tribe;  and  the  Pahrump 
Paiute  Tribe,  the  Las  Vegas  Indian 
Center,  and  Owens  Valley  Board  of 
Trustees,  three  Native  American  groups. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
conuct  Robert  C.  Furlow.  NAGPRA 
Program  Manager,  DOE  Nevada 
Operations  Office.  P.O.  Box  98518,  Las 
Vegas.  NV  89193-8518,  telephone  (702) 
295-0845,  fax  (702)  295-1455  before    _ 
August  23, 1996.  Repatriation  of  these 
objects  to  the  Benton  Paiute  Tribe,  Big 
Pine  Paiute  Tribe,  Bishop  Paiute  Tribe. 
Ihe  Chemehuevi  Paiute  Tribe,  the 
Colorado  River  Indian  Tribes,  the 
Duckwater  Shoshone  Tribe,  the  Ely 
Shoshone  Tribe,  the  Fort  Independence 
Indian  Community  of  Paiute  Indians, 
the  Lone  Pine  Paiute  Tribe,  the  Las 
Vegas  Paiute  Tribe,  the  Kaibab  Paiute 
Tribe,  the  Moapa  Band  of  Paiules,  the 
Paiute  Indian  Tribe  of  Utah,  the 
Timbisha  Shoshone  Tribe,  and  the 
Yomba  Shoshone  Tribe  may  begin  after 
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that  date  if  no  additional  claimants 
come  forwaid. 

DatMl:  July  16. 1996. 
Fnada  P.  McMuuBon. 

Departmental  Consulting  Archeologut,  Chief, 
Aicheology  &  Ethnongraphy  Pro-am. 
IFR  Doc  96-18607  Filed  7-23-96:  S:4S  ami 
■usn  con  «i*-7*^ 


Oflto*  of  Suffac*  HMnlng  Radafnalion 


Nottc6  Of  Proposod  bifofinflllon 
CdMctfon 

AOSKY:  Office  of  Surface  Mining 
RecUmatioQ  and  Enforcement. 
ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Sur&ce  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  request 
for  the  title  described  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  August  23, 1996,  to  be  assured 
of  consideration. 

FOA  FURTHER  INFOflMATMN  CONTACT. 
To  request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  OfBce 
of  Management  and  Budget  regulations 
at  5  CFR  part  1320.  which  implement 
provisions  of  the  paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13),  require 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  13Z0.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
found  at  30  CFR  part  745.  State-Federal 
Cooperative  Agreements.  OSM  is 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  listed  in  30  CFR  part  745, 
which  is  1029-0092. 

As  required  under  5  CFR  1320.B(dl,  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 


infatmaUon  was  published  on  May  3, 
1996  (61  FR  19957J.  No  comments  were 
leoeived.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment 

The  following  information  is  provided 
lor  (he  information  coUectian:  (1)  title  of 
the  information  collection;  (2)  OMB 
control  number:  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  aimual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information.  Where 
appropriate,  OSM  has  revised  burden 
estimates  to  reflect  current  reporting 
levels,  adjustments  based  on  reestimates 
of  the  burden  or  number  of  respondents, 
and  prt)grammatic  changes. 

Title:  State-Federal  cooperative 
agreements — 30  CFR  part  745. 

OMB  Control  Number:  1029-0092. 

Summary:  30  CFR  part  745  requires 
that  States  submit  information  when 
entering  into  a  cooperative  agreement 
with  the  Secretary  of  the  Interior.  OSM 
uses  the  information  to  make  findings 
that  the  State  has  an  approved  program 
and  will  carry  out  the  responsibilities 
mandated  in  the  Surface  Mining  Control 
and  Reclamation  Act  to  regulate  sur&ce 
coal  mining  and  reclamation  activities. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  State 
govenunents  which  regulate  coal. 

Total  Armual  Responses:  21. 

Total  Annual  Burden  Hours:  14,300. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
informatian  collection:  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  foUoviring  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  ul  correspondence. 

ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

Dated:  July  18, 1996. 
GeMEKnugBT, 

Acting  Chief,  Office  ofTechnology 
Development  and  Transfer 
[FR  Doc  96-18784  Filed  7-23-96:  8:45  am] 
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MTERNATKMAL  TRADE 
COMMSSION 

(ImMMgMlon  No.  331-34SI 

Annual  StatMicai  Raport  on  U.8. 
bnpofts  of  TaxtHoa  and  Apparal 

AGENCY:  United  States  International 
Trade  Commission. 
ACnON:  Continuation  of  reports  and 
change  of  title  of  investigation. 

ffFECnVE  DATE:  July  16. 1996. 
SUMMARY:  On  June  15,  1993,  the 
Commission  initiated  the  current 
investigation  for  the  purpose  of 
compiling  and  publishing  reports  on 
U.S.  imports  of  textiles  and  apparel 
under  the  Multifiber  Arrangement 
(MFA).  The  Commission  has  published 
similar  reports  since  1981.  In  the  notioe 
of  investigation  published  in  the 
Federal  Register  of  June  23. 1993  (58  FR 
34064),  the  Commission  aimounced  that 
it  would  publish  reports  in  June  1993, 
April  1994.  and  April  1995.  After 
receiving  numerous  requests  from  the 
public  for  the  report,  the  Commission 
has  decided  to  continue  publishing  the 
reports  through  1998,  after  which  the 
Conunission  will  again  review  the 
question  of  whether  to  continue  issuing 
such  reports.  The  Commission  has  also 
changed  the  title  of  the  investigation  to 
reflect  the  fact  the  MFA  has  been 
replaced  by  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC).  The  report  was  formerly  titled, 
"U.S.  Imports  of  Textiles  and  Apparel 
Under  the  Multifiber  Arrangement." 

The  format  of  the  reports  will  remain 
similar  to  that  of  previous  reports, 
providing  both  quantity  and  value  data 
for  a  four-year  period  at  a  level  of 
country  and  product  detail  that  is  not 
readily  available  from  other  sources. 
The  reports  also  will  provide  statistics 
on  U.S.  textile  and  apparel  imports,  by 
fibers,  broad  product  groups,  and 
regional  country  groups.  In  addition, 
detailed  data  will  be  presented  in  terms 
of  the  nearly  150  product  categories 
used  to  administer  the  U.S.  textile  and 
apparel  trade  agreements  prt)gram  for 
the  top  supplying  countries  with  which 
the  United  States  has  quotas. 
FOR  FURTHER  MFORMATION  CONTACT: 
Information  on  these  reports  may  be 
obtained  bom  Jackie  W.  Jones,  Office  of 
Industries  (202-205-3466).  The  media 
should  contact  Margaret  O'Laughlin, 
Office  of  External  Relations  (202-205- 
1819).  Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810). 

lKUMl:)ulyl7, 1996. 


kT-     *  At    I   i*r.uj« 


lOOa     /     Klnti, 
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By  order  of  the  Commisiion. 
Dwaa  >.  Koahnka, 
Secretary. 

IFR  Doc  96-18795  Filed  7-23-96: 8:45  ami 
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Pnvaallgallons  No*.  7D1-TA-aas-3«6 
(FknQ  and  731-TA-734-73S  (Fkiaq] 

Certain  Pacta  From  ttaiy  and  Tuitoy 
Detamiiiutiaiis 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the 
Commission  determines,^  pursuant  to 
section  70S(b)  of  the  Tariff  Act  of  1930 
(the  Act),'  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Italy  and  Turkey  of  certain 
pasta'  that  have  been  found  by  the 
Department  of  Commerce  to  be 
subsidized  by  the  Governments  of  Italy 
and  Turkey. 

On  the  t»8is  of  the  record  developed 
in  the  subject  investigations,  the 
Commission  also  determines,^  pursuant 
to  section  735(b)  of  the  Act.'  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Italy  and  Turkey  of  certain  pasta 
that  have  been  found  by  the  Department 
of  Commerce  to  be  sold  in  the  United 
States  at  less  than  bir  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  October  17, 
1995,  and  January  17, 1996.  following 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  pasta  from  Italy  and  Turkey 


■  The  record  u  dsfinsd  In  ssction  207.2(n  of  tb» 
Commiuion's  RuIm  of  Pnctic*  and  Procadun  (19 
cms  207.2(0). 

2  Commiaalonar  Watson  diiaantin^ 

>  lSUSCS1671d(b|. 

*  Tlia  imported  product  Bub{flct  to  tSaaa 
invaatisatioiu.  "csitaic  pasta."  as  defined  by  the 
U.S.  Depaitmant  of  Commafce  ("Conmwrce"}. 
coroisu  of  dry  non^gg  pasu  in  packages  of  5 
pounds  (2.27  kilofrains]  or  less,  whetber  or  na4 
enriched  or  fortified  or  containing  milk  or  other 
optlooal  ingredients  tucb  a  cbopped  vegetables, 
vegetable  purees,  milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  2  pert:ant  egg 
white.  The  pasta  is  t>-plcally  sold  in  the  retail 
fnarket,  in  fibetboard  or  cardboard  cartons  or 
polyethylene  or  polypropylene  bags  of  varying 
dimanslons.  Certain  pasta  is  dearribed  by 
Commerce  as  being  daaaified  in  aubfaaading 
1002.19.20  of  the  Harmonized  Tariff  Schedule  of 
the  United  Sutes  (HTS).  Excluded  from  the  scope 
of  these  invaatigations  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of  egg  pasta, 
with  the  exception  of  oon^egg  dry  pasta  containing 
up  to  2  percent  egg  white.  Also  excluded  from  the 
scope  of  the  investigations  concerning  Italy  are 
bnports  of  dry  organic  pasta  that  are  atxximpaniad 
by  the  appiopriale  cenificale  issued  by  the 
Asaoclaziona  Mazchlgiana  Agricultura  Biologka 
(AMAB). 

s  Oxnmisaiooar  Watson  diaaantlng 

•tSUSCSl<73d(b). 


wen  being  subsidized  within  the 
meaning  of  section  703(b)  of  the  Act.^ 
and  were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  Act.* 

Notice  of  the  institution  of  the 
Commission's  investigatitms  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notices  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington.  DC.  and  by 
publishing  the  notices  in  the  Federal 
Register  of  November  28, 199S,  and 
February  7, 1996,'  The  hearing  was  held 
in  Washington,  E)C,  on  Jime  5, 1996,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  cotmsel. 

The  Commission  transniitted  its 
determinations  in  these  Investigations  to 
the  Secretary  of  Commerce  on  fuly  17, 
1996.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2977 
(July  1996),  entitled  "Certain  Pasta  finm 
Italy  and  Turkey:  Investigations  Nos. 
701-TA-365-366  (Final)  and  731-TA- 
734-735  (Final)." 

Issued:  July  19. 1996. 

By  order  of  the  Commission. 
Donna  R.  Koefanka, 
Secntary. 

IFR  Doc  96-18794  Filed  7-23-96;  8:45  am) 
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pnvcMlgatlon  No.  337-TA-37S] 

Certain  Variable  Spaed  Wind  Turtilnea 
and  Cofflponents  Thereof;  Notice  of 
Commission  Decision  To  ftavlew 
Portions  of  an  Initial  Determination; 
and  Sctiedule  for  ttie  Rling  of  Written 
Submissions  on  tlie  Issues  Under 
Review,  and  on  Remedy,  the  PuijUc 
Interest,  and  Bonding 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  NoUce. 

SUMMARY:  Notice  is  hereby  given  that 

the  U.S.  International  Trade 

Commission  has  detennined  to  review 

certain  portions  of  the  initial 

determination  (ID)  issued  by  the 

presiding  administrative  law  judge  (ALJ) 

on  May  30, 1996,  in  the  above-captioned 

investigation. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 

Mark  D.  Kelly.  Esq..  Office  of  the 

General  Counsel,  U.S.  International 

Trade  Conunission,  telephone  202-205- 

3106. 

SUP«>I.EMENTAflY  INFORMATION:  This 

patent-based  section  337  investigation 


'  i0USCSi67ib(b). 

•  19  use  S  l«73b(b). 

•  ao  FR  saesa  and  SI  FR  MIL 


was  instituted  by  the  Commission  on 
May  30,  1995  (60  F.R.  28167  (May  30. 
1995))  based  on  a  complaint  filed  by 
Kenetech  Windpower.  Inc.,  of 
Livermore,  CA.  Complainant  alleged  a 
violation  of  section  337  in  the 
importation,  sale  for  importation,  and/or 
the  sale  within  the  United  States  after 
importation  of  certain  variable  speed 
wind  turbines  and  components  thereof, 
by  reason  of  infringement  of  claim  131 
of  U.S.  Letters  Patent  S.083,039  ("the 
'039  patent") ,  and  claim  5 1  of  U.S. 
Letters  Patent  5,225,712  ("the  '712 
patent"),  both  patents  owned  by 
complainant.  'The  Commission's  notice 
of  investigation  named  Enercon  GmbH 
of  Aiuich,  Germany  and  The  New 
World  Power  Corporation  of  Lime  Rock, 
Connecticut,  as  respondents. 

The  ALJ  held  an  evidentiary  bearing 
on  the  merits  which  concluded  on 
February  6. 1996,  and  issued  his  final  ID 
finding  a  violation  of  section  337  on 
May  30. 1996.  He  found  that  there  had 
been  a  sale  for  importation  of  the 
accused  products:  that  claim  131  of  the 
'039  patent  has  been  literally  in^ged; 
that  claim  51  of  the  '712  patent  was  not 
infringed,  either  literally  or  imder  the 
doctrine  of  equivalents;  and  that 
complainant's  activities  with  respect  to 
the  '039  and  '712  patents  satisfy  the 
domestic  industry  requirements  of 
section  337. 

Having  examined  the  record  in  this 
investigation,  incluiling  the  ID.  the 
Commission  has  determined  to  mview 
the  issue  of  interpretation  of  claim  131 
of  the  039  patent  and  the  issue  of 
infringement  of  that  claim  in  light  of 
that  interpretation.  The  Commission  has 
detennined  not  to  review  the  remainder 
of  the  ID.  On  review,  the  Commission  is 
particularly  interested  in  answers  to  the 
following  questions: 

The  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  stated  in  Markman  v. 
Westview  Instruments,  Inc.,  52  F.3d  967. 
34  USPQ2d  1321  (Fed.  Cir.  199S)(  en 

banc)  afl'd U.S. .  116  S.Q. 

1384,  64  U.S.L.W.  4263  (April  23,  1996): 

"Extrinsic  evitlence  may  demoQstivte  the 
state  of  the  prior  an  at  the  time  of  tba 
invention.  It  is  useful  'to  show  wfaal  was  then 
old,  to  distinguish  what  was  new,  and  to  aid 
the  court  in  the  constnictioD  of  tlia  patent.' " 

Markman,  supra  at  34  USPQ2d  1330 
(citation  omitted). 

Relying  only  upon  the  excerpts  of 
record  from  the  Mohan  et  al.  reference 
(X-182C): 

1.  Explain  with  regard  to  claim  131, 
how,  if  at  all,  the  Mohan  et  al.  reference 
may  be  used  to  demonstrate  the  state  of 
the  prior  art  at  the  time  of  the  claimed 
invention:  i.e..  how.  if  at  all,  the  Mohan 
et  al.  reference  may  be  used  to  show 
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.what  was  old  at  the  time  of  the  '039 
invention,  in  order  to  distinguish  what 
was  new.  Explain  in  detail  bow,  if  at  all, 
the  Mohan  et  al.  reference  should  be 
used  to  aid  in  interpreting  claim  131. 

2.  What  are  the  differences,  if  any, 
between  what  the  Mohan  et  al.  reference 
discloses  to  one  of  ordinary  skill  in  the 
art  at  the  time  of  the  claimed  invention 
and  the  invention  of  claim  131,  as 
interpreted  by  the  AL)? 

3.  What  are  the  di^rences,  if  any, 
between  what  the  Mohan  et  al.  reference 
discloses  to  one  of  ordinary  skill  in  the 
art  at  the  time  of  the  claimed  invention 
and  the  invention  of  claim  131,  as 

.  interpreted  by  respondents? 

In  connection  with  final  disposition 
of  this  investigation,  the  Commission 
may  issue  (1)  an  order  that  could  result 
in  the  exclusion  of  the  subject  articles 
from  entry  into  the  United  States,  and/ 
or  (2)  cease  and  desist  orders  that  could 
result  in  respondents  being  required  to 
cease  and  desist  from  engaging  in  imfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  are  likely  to  do  so.  For 
background,  see  the  Commission 
Opinion,  In  the  Matter  of  Certain 
Devices  for  Connecting  Computers  via 
Telephone  Lines,  Inv.  No.  337-TA-360. 
If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy.  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation.  The 
Commission  notes  the  pending 
bankruptcy  petition  of  complainant  and 
asks  the  parties  to  address  its  relevance, 
if  any.  to  the  question  of  remedy. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 


a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

Written  Submissions:  The  patties  to 
the  investigation  are  requested  to  file 
written.submiS8ians  on  the  issues  under 
review.  The  submissions  should  be 
concise  and  thoroughly  referenced  to 
the  record  in  this  investigation, 
including  references  to  specific  exhibits 
and  testimony.  Additionally,  the  parties 
to  the  investigation,  interested 
govenmient  agencies,  and  any  other 
interested  persons  are  encouraged  to  file 
written  submissions  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  Such  submissions  should 
address  the  June  12, 1996. 
recommended  determination  by  the  ALJ 
on  remedy  and  bonding.  Complainant 
and  the  Commission  investigative 
attorney  are  also  requested  to  submit 
proposed  remedial  orders  for  the 
Commission's  consideration.  The 
written  submissions  and  proposed 
remedial  orders  must  be  filed  no  later 
than  the  close  of  business  on  July  31, 
1996.  Reply  submissions  must  be  filed 
no  later  than  the  close  of  business  on 
August  7, 1996.  No  further  submissions 
will  be  permitted  unless  otherwise 
ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
slated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  19  CFR  201.6.  Docimients 
for  which  cotifidential  treatment  is 
'  granted  by  the  Commission  will  be 
treated  accordingly.  All  nonconfidential 
written  submissions  will  be  available  for 
public  inspection  at  the  Office  of  the 
Secretary. 

This  action  is  taken  tmder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  S 1337)  and  sections 
210.45-.S1  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.45- 
.51). 

Copies  of  the  public  version  of  the  ID 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 


hours  (8:45  a.m.  to  5:15  pjn.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street  S.W.,  Washington.  D.C  20436. 
telephone  202-Z05-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  July  17,  isge. 

By  Older  of  the  Comminlon. 
Depna  R.  Koehnke, 
Secretary. 

(FR  Doc.  96-18796  Filed  7-23-96: 8:45  ami' 
BUM  cooc  ms-a-p 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunahln*  Act  Meeting 

)uly  17.  1996. 

VME  AND  date:  10:00  a.m.,  Thursday. 

July  25. 1996. 

PLACE:  Room  6005,  6th  Floor.  1730  K 
Street,  N.W.,  Washington,  D.C. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Jim  Walter  Resources,  Inc..  Docket 
Nos.  SE  94-74,  SE  94-84,  and  SE  94- 
115.  (Issues  include  whether  violations 
of  30  CFR  §§75.400  ft  75.1725(a)  were 
the  result  of  the  operator's 
unwarrantable  failure  to  comply  with 
the  standards.) 

2.  Consolidation  Coal  Co..  Docket  No. 
WEVA  94-19.  (Issues  include  whether 
the  operator  quahfied  for  the 
exemptions  contained  in  30  CFR 

S  75.340(b)  (4)  4  (6)  to  the  underground 
water  pump  standard  set  forth  in  30 
GFR  §  75.340(a);  whether  the  alleged 
violation  resulted  from  the  operator's 
unwarrantable  Eailura;  and  whether  the 
alleged  violation  was  "serious".) 

Any  person  attending  this  meeting 
who  requires  special  accessibihty 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR 
§  2706.150(a)(3)  and  §  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 

Ellen  (202)  653-5629/(202)  708-9300 

for  TDD  Relay/1-800-877-8339  for  toll 

free. 

)MiiK  Ellen. 

Chief  Docicetaerk. 

(PR  Ooc.  96-18886  Filed  7-22-96;  9:45  ami 
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NA'nOHAL  AEMHAUnCS  ANO 
SPACE  AOMMMTIU'nON 

NvHo*  of  Preapactlva  PaUnt  UeenM 

MBKf:  NaUonal  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Containerless  Research.  Inc..  of 
Evanston.  Illinois,  has  applied  for  an 
exclusive  hcense  to  practice  the 
invention  described  in  U.S.  Patent  No. 
4.521.854.  entitled  "Cloeed  Loop 
Electrostatic  Levitation  System,"  which 
was  issued  on  June  4. 1985,  to  the 
United  States  of  America  as  represented 
by  the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Thomas  H.  Jones.  Patent 
Coimsel,  NASA  Management  Office-JFL. 
DATES:  Responses  to  this  notice  must  be 
received  by  September  23.  1996. 
FOR  FURTHER  INFORMAT)0N  CONTACT: 
Thomas  H.  Jones,  Patent  Counsel,  NASA 
Management  Office-JPL.  Mail  Station 
180-801,  Pasadena.  CA  91109; 
telephone  (818)  354-5179. 

Dated:  )uly  17. 1996. 
Edward  A.  Frankla, 
General  Counsel. 

IFR  Doc.  96-18804  Filed  7-23-96:  8:45  imj 
nuMQ  COM  nis-ai-a 


NUCLEAR  REQULATORV 
COMMISSION 

Advisory  Cofflmlttee  on  Hesctof 
Safeguards,  Subcotntnltls*  Mealing  on 
Ptanning  and  Procaduras;  Nonce  of 


The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
August  6, 1996,  Room  T-2B1. 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organiiational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  August  6. 1996 — 1:00  p.m. 
until  3:00  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  Biay  also  discuss  the  status  of 


appointment  of  members  to  the  ACRS. 
Ine  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deUberation  by  the  full  Conunittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staS.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  Ijeen  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportimity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EOT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc..  that 
may  have  occurred. 

Dated:  )uly  18, 1996. 
S«M  Duraiswaaiy. 
Chief,  Nuclear  Beactots  Branch. 
IFR  Doc.  96-18779  Filed  7-23-96;  8:45  am) 
BUMQ  COM  rsM-St-P 


Adviaory  CommltMa  on  Reactor 
Safaguwda,  Subcommltlaa  Mealing  on 
Probabillatic  RIak  Asaessmant;  Nolica 
of  Meeting 

The  ACRS  Subcommittee  on 
Probabilistic  Risk  Assessment  will  hold 
a  meeting  on  August  7, 1996.  Room 
T-2B3, 11545  Rockville  Pike,  Rockville. 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  al  follows: 

Wednesday,  August  7,  1996—8:30 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  discuss  risk- 
based  inservice  testing  and  inservice 
inspection  requirements,  jiilot 
appUcations  for  risk-informed  and 
performance-based  regulations,  and 
related  matters.  The  Subcommittee  will 
also  continue  its  discussion  of  issues 


identified  in  the  St80  RequiremeBts 
Memoranda  dated  May  15  and  June  11, 
1996,  including:  the  role  of 
periormance-based  regulation  in  the 
PRA  Implementation  Plan;  plant- 
specific  application  of  safety  goals;  and 
requirements  for  risk  neutrality  versus 
the  allowance  for  acceptable  increases 
in  risk.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deUberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
pubUc,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Pereons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Michael  T. 
Markley  (telephone  301/415-6885) 
between  7:30  ajn.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc.. 
that  may  have  occurred. 

Deled:  )uly  IB.  1996. 
Sam  Durajstraaiy. 
Chief  Nuclear  Reactors  Branch. 
IFR  Doc.  96-18780  Filed  7-23-96;  S:4S  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 


Juiy  1. 1996. 

This  report  is  submitted  in  fulfillment 
of  tlie  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(PubUc  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of  July 
1, 1996.  of  24  rescission  proposals  and 
six  deferrals  contained  in  eight  special 
messages  for  FT  1996.  These  messages 
were  transmitted  to  Congress  on  October 
19. 1995;  and  on  February  21,  February 
23,  March  5,  March  13,  April  12,  May 
.  14.  and  June  24, 1996. 

Rescissions  (Attachments  A  and  Q 

As  of  July  1, 1996.  24  rescission 
proposals  totaling  $1.4  billion  had  been 
transmitted  to  the  Congress.  Congress 
approved  eight  of  the  Administration's 
rescission  proposals  in  P.L.  104-134.  A 
total  of  $963.4  million  of  the  rescissions 
proposed  by  the  President  was 
rescinded  by  that  measure.  Attachment 


C  shows  the  sUtus  of  the  FY  1996 
rescission  proposals. 

DefaiTals  (Attachments  B  and  D) 

As  of  July  1, 1996,  $2,338.4  millian  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1996. 

Inibnnation  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
editions  of  the  Federal  Register  cited 
below: 

60  PR  55154.  Friday.  October  27, 1995 

61  FR  8691.  Tuesday,  March  5, 1996 
61  FR  10812.  Friday.  March  15. 1996 
61  FR  13350.  Tuesday.  March  26, 1996 
61  FR  17915.  Tuesday.  April  23. 1996 
61  FR  26226.  Friday.  May  24. 1996 

61  FR  34909.  Wednesday.  July  3. 1996 
Jacob  J.  Lew, 
Acting  Director. 

Attachment  A.— Status  of  FY  1996 
Rescissions 

[In  millions  of  doilars] 


ATTACHMENT  A.— STATUS  OF  Pn996 

Rescissions— Continued 

pn  milRons'of  doNsre] 


Budgetaiy 

Rejected  by  the  Congress 

Amounts  rescinded  by  P.L 
104-134  

-462.5 
-963.4 

Cunendy  before  the  Congress 

0 

Attachment  B.— Status  of  FY  1996 

DEFERRALS 
(In  millions  of  dollars] 


Rescissions  proposed  by  the 
President 


Budgetary 
resources 


Budgetary 
resources 

Deferrals  proposed  by  the 
President 

Routine  Executive  releases 
through  July  1. 1996  (OMB/ 
Agency  releases  of  $1,351.3 
million,  partially  offset  by  cu- 
mulative positive  ac^ustment 

3.689.7 
-1  351  3 

Overturned  by  the  Congress. 

Currently  before  the  Congress 

2,338.4 

BILUNO  COOe  3110-01-11 


1.425.9 
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IFR  Doc.  96-18776  Piled  7-23-96;  8:45  ami 

Di  tii*-*t-e 


PENSION  BENEFTT  GUARANTY 
CONPORATION 

Pendency  of  Requeat  for  EMnpHon 
From  the  BontfEscrow  Requirement 
RetaOng  To  the  Sale  of  AeaMB  by  an 
Employer  wtw  ContrlbutM  to  a 
MuMemployer  Plan;  8L  Lotila 
Cardlntfe,  L.P. 

AQENCY:  Pension  Benefit  Cuannty 

Cotporation. 

ACTION:  Notice  of  pendency  of  request. 

tUNMARY:  This  notice  advises  Interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  baa  received  a 
request  from  The  St  Louis  Cardinals, 
UP.,  a  Missouri  limited  partnership,  for 
an  exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended,  with 
respect  to  the  Major  League  Baseball 
Players  Benefit  Plan.  Section  4204(a)(1) 
provides  that  the  sale  of  assets  by  an 
employer  that  contributes  to  a 
multiemployer  pension  plan  will  not 
result  in  a  complete  or  partial 
withdrawal  from  the  plan  if  certain 
conditions  are  met.  One  of  these 
conditions  is  that  the  purchaser  post  a 
bond  or  deposit  money  in  escrow  for  the 
Bve-plan-year  period  beginning  after  the 
sale.  The  PBGC  is  authorized  to  grant 
individual  and  class  exemptions  from 
this  requirement.  Before  granting  an 
exemption  the  PBGC  is  required  to  give 
interested  persons  an  opporttmity  to 
comment  on  the  exemption  request.  The 
purpose  of  this  notice  is  to  advise 
interested  persons  of  the  exemption 
request  and  solicit  their  views  on  it 
DATES:  Comments  must  l>e  submitted  on 
or  before  September  9, 1996. 
AOOflCSSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Pension  Benefit  Guaranty 
CorporatioD.  Office  of  the  General 
Counsel,  1200  K  Street.  N.W., 
Washington.  D.C.  20005-4026.  or  band- 
delivered  to  Suite  340  at  the  above 
address  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday.  The  non- 
confidential portions  of  the  request  for 
an  exemption  and  the  conunents 
received  will  be  available  for  public 
inspection  at  the  PBGC 
Communications  and  Public  ASairs 
Department,  Suite  240,  at  the  above 
address,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday. 
FOR  FURT>CR  MFOnMATKM  CONTACT: 
Ralph  L.  Landy,  Offica  of  the  General 


Couruel,  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street,  N.W., 
Washington.  D.C.  20005-4026; 
telephone  202-326-4127  (202-326- 
4179  for  TTY  and  TDD).  Theae  are  not 
toll-b«e  numbers. 

8UPPI.EMENTARY  MFOMUTKIN: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
'  Pension  Plan  Amendments  Act  of  1980 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sdie  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met. 
These  conditions,  eniunerated  in  section 
4204(a)(1)  tA)-(C),  are  that— 

(A)  the  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  the  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  aimual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
flnnual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  [the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  the  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  descrilwd  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 


legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  amninistered  in  a  maimer 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources,  96th  Cong..  2nd  Sess., 
S.1076,  The  Multiemployer  Pension 
Plan  Amendments  Act  of  1980: 
Summary  and  Analysis  of 
Considerations  16  (Comm.  Print,  April 
1980);  128  Cong.  Rec.  S10117  (July  29, 
1980).  The  granting  of  an  exemption  or 
variance  from  the  bond/escrow 
requirement  does  not  constitute  a 
finding  by  the  PBGC  that  a  particular 
transaction  satisfies  the  other 
requirements  of  section  4204(a)(1).  Such 
questions  are  to  be  decided  by  the  plan 
sponsor  in  the  first  instance,  and  any 
disputes  are  to  be  resolved  in 
arbitration.  29  U.S.C.  Sections  1382, 
1399, 1401. 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR  Part 
2643),  a  request  for  a  variance  or  waiver 
of  the  bonc&escrow  requirement  under 
any  of  the  tests  estabUsbed  in  the 
regulation  (29  CFR  2643.12-2643.14)  is 
to  be  made  to  the  plan  in  question,  llie 
PBGC  will  consider  waiver  requests 
only  when  the  request  is  not  based  on 
satisfaction  of  one  of  the  four  regulatory 
tests  or  when  the  parties  assert  that  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regulatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of  5 
U.S.C.  section  552(b)(4)  (the  Freedom  of 
Information  Act). 

Under  section  2643.3  of  the 
regulation,  the  PBGC  shall  approve  a 
request  for  a  variance  or  exemption  if  it 
determines  that  approval  of  the  request 
is  warranted,  in  that  it — 

(1)  would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and  section 
2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

Ttia  Request 

The  PBGC  has  received  a  request  from 
the  St  Louis  Cardinab,  UP.  ("the 
Buyer")  for  an  exemption  from  the 
bond/esarow  requirement  of  section 
4204(a)(1)(B)  vdth  respect  to  its 
purchase  of  the  St.  Louis  Cardinals 
Baseball  Team  from  the  St.  Louis 
Baseball  dab.  Inc.  ("the  Seller")  on 
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March  21, 1996.  In  the  request,  the 
Buyer  represents  among  other  things 
that: 

1.  The  Seller  was  obligated  to 
contribute  to  the  Major  League  Baseball 
Players  Benefit  Plan  (the  "Plan")  for 
certain  employees  of  the  sold 
operaticms.    . 

2.  The  Buyer  is  a  Missouri  limited 
partnership. 

3.  The  Buyer  has  agreed  to  asstune  the 
obligation  to  contribute  to  the  Plan  for 
subrtantielly  the  same  number  of 
contribution  base  units  as  the  seller. 

4.  The  Seller  has  agreed  to  be 
secondarily  liable  for  any  withdrawal 
liability  it  would  have  had  with  respect 
to  the  so)d  operations  (if  not  for  section 
4204)  should  the  Buyer  withdraw  from 
the  Plan  within  the  five  plan  years 
following  the  sale  and  bil  to  pay  its 
withdrawal  liability. 

5.  The  estimated  amount  of  the 
unfunded  vested  benefits  allocable  to 
the  Seller  nvith  respect  to  the  operations 
subject  to  the  sale  is  $7,340,095. 

6.  The  amount  of  the  bcmd/escnmr 
required  under  section  4204<a)(l)(B)  is 
approxsmalely  $873,000. 

7.  The  transaction  had  to  be  approved 
by  Ma|or  League  Baseball  which 
lequiied  that  the  d^-equity  ratio  of  the 
Buyer  be  no  more  than  60  percent  The 
Buyer  submitted  a  financial  statement 
that  shows  that  its  net  tangible  assets 
exceed  the  unfunded  vested  benefits 
allocable  to  the  Seller  with  respect  to 
the  purchased  oporetions.  Hie  Buyer 
has  requested  confidential  treatment  of 
its  finsidal  atatefloents  on  the  ground 
that  they  are  confidsntial  within  the 
meaning  of  5  U.S.C.  section  552. 

8.  A  copy  of  the  request,  excluding 
the  ftwTwtal  stetaonent  of  the  Buyer, 
we*  sent  to  the  Fund  and  to  the 
ooUsctivelMrgaiiung  representative  of 
the  Seller's  employees. 


All  intenstad  parsons  are  invited  to 
submit  unitteo  comments  on  the 
pending  exemption  request  to  the  above 
address.  All  comments  will  be  made  a 
pert  of  the  record.  Comments  received, 
as  wall  as  the  relevant  non-confidential 
infonnation  aubmittad  in  support  of  the 
request  will  be  available  ba  public 
inflection  at  the  address  set  forth 
above. 

Issued  St  WaihlsgtQa,  D.C,  on  this  ISth 
day  of  July,  1996. 
MafttaiSlais, 
EjiacutiveDinctor. 

[FR  Doc.  96-18652  Filed  7-23-96;  8:45  am) 
■UNO  COM  TTsa-at-r 


Pendanq;  of  Raqueat  For  Exemption 
From  the  BondfEaerow  Requtoement 
ReiaUng  to  the  Sale  of  AMela  by  An 
Employer  Who  Contrlbutoa  to  r 
MultiemployerPlanrTincan  Dairy 
Farma,lnc 

AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTON:  Notice  of  pendency  of  request. 

SUMMARY:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
request  bom  Tuscan  Dairy  Farms.  Inc. 
('"Tuscan")  for  an  exemption  from  the 
bond/escrow  requirement  of  section 
4204(a)(lJ(B)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended,  with  respect  to  the  Local 
584  Pension  Trust  Ftmd,  in  coimection 
with  Tuscan's  pun:faase  of  certain  assets 
from  American  Farms.  Inc..  Progressive 
Milk  Co.,  Ltd.  and  339  Milk,  be. 
Section  4204(a)(1)  provides  that  the  sale 
of  assets  by  an  employer  that 
contributes  to  a  multiemployer  pension 
plan  will  not  result  in  a  complete  or 
partial  withdrawal  from  the  plan  if 
Certain  conditions  are  met.  One  of  these 
conditions  is  that  the  purchaser  post  a 
bond  or  deposit  money  in  escrow  for  the 
five-plan-year  period  begiiming  after  the 
sale.  The  PBGC  is  authorized  to  grant 
individual  and  class  axsraptions  from 
this  requirement  Before  granting  an 
exemption  the  PBGC  is  required  to  give 
interested  persons  an  opportunity  to 
comment  on  the  exemption  request  The 
purpose  of  this  notice  is  to  adviaa 
interested  persons  of  the  exemption 
request  and  solicit  their  views  on  it 
DATES:  Conunents  must  be  submitted  on 
or  befn«  September  9, 1996. 
A00KS8ES:  All  written  comments  (at 
least  three  copies)  shoidd  be  eddresaad 
to:  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General 
Counsel,  1200  K  Sbeet,  N.W., 
Washington,  D.C  20005-4028.  or  hand- 
deUvered  to  Suite  340  at  the  above 
address  between  9HX>  a  jd.  and  4:00 
pjn.,  Monday  through  FMday.  The  non- 
confidential portions  of  the  request  for 
an  exemption  and  the  comments 
received  will  be  available  for  public 
inspactioa  at  the  PBGC 
Conunwnioatiops  and  Public  Afiaire 
Department,  Suits  240,  at  the  above 
address,  between  the  houre  of  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday. 
FOR  FURTHER  WFORItATKIN  CONTACT. 
Karen  L.  Morris.  Office  of  the  General 
Counsel,  Pension  Benefit  Guaranty 
Orporation,  1200  K  Street,  N.W., 
Washington,  D.C.  20O0S-4O26; 
telephone  202-326-4127  (202-326- 
4179  for  TTY  and  TOD).  These  are  not 
toll-free  numbers. 


8UP«>iaicirrARY  mfomution; 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer      -^ 
Pension  Plan  Amendments  Act  of  1960 
("ERISA"  or  the  "Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditioiu  are  met 
These  conditions,  entunereted  in  section 
4204(a)(1)  (A)-(C),  are  that— 

(A)  the  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  the  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  eqiial  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
anntial  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sala  occurred);  and 

(C)  the  contract  of  sale  provides  that 
if  the  piiichaser  withdraws  frx>m  the 
plan  within  the  first  fivp  plan  years 
baginning  after  the  sale  and  bile  to  pay 
any  of  its  liability  to  the  plan,  the  aelW 
shall  be  aecondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  {or  aaction  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaaer  wittidnws  from  the  plan  or 
hils  te  make  any  required  contributians 
to  the  plan  within  the  first  five  plan 
year*  beginning  after  the  aale. 

AdditiooaUy,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
coveted  by  section  4204,  the  purchaser 
assumes  l^  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  tiw  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty' 
Corpontion  ("PBGC")  to  grant 
individual  or  class  variances  ca 
exemptions  frtim  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(s)(l)(BJ  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  s  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
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Resources,  96th  Cong.',  2nd  Sess., 
S.1076,  The  Multiemployer  Pension 
Plan  Amendments  Act  of  1980: 
Summary  and  Analysis  of 
Considerations  16  (Comm.  Print,  April 
1980);  128  Cong.  Rec.  S10117  (July  29, 
1980).  The  granting  of  an  exemption  or 
variance  &om  the  bond/escrow 
requirement  does  not  constitute  a 
finding  by  the  PBGC  that  a  particular 
transaction  satisfies  the  other 
requirements  of  section  4204(a)(1).  Such 
questions  are  to  be  decided  by  the  plan 
sponsor  in  the  first  instance,  and  any 
(uspute*  are  to  be  resolved  in 
arbitration.  29  U.S.C.  Sections  1382, 
1399, 1401. 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR  Part 
2643),  a  request  for  a  variance  or  waiver 
of  the  bondyeacrow  requirement  under 
any  of  the  tests  established  in  the 
regulation  (29  CFR  2643.12-2643.14)  is 
to  be  made  to  the  plan  in  question.  The 
PBGC  will  consider  waiver  requests 
only  when  the  request  is  not  based  on 
satisfaction  of  one  of  the  four  regulatory 
tests  or  when  the  parties  assart  ^t  the 
finanHttl  information  necessary  to  show 
satiatsction  of  one  of  the  regulatory  tests 
is  privileged  or  confidential  financial 
infotmatiOD  within  the  meaning  of  5 
U.S.C  section  552(b)(4)  of  the  Freedom 
of  Information  Act 

Under  section  2643.3  of  the 
regulation,  the  PBGC  shall  approve  a 
request  for  a  variance  or  exemption  if  it 
detanninas  that  approval  of  the  request 
Is  wananted,  in  that  it — 

(1)  would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and  section 
2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Ragiatar,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

XlwRaqaest 

The  PBGC  has  received  a  request  from 
Tuscan  Dairy  Farms,  Inc.  (the 
"Purchaser"),  for  an  exemption  fiom  the 
boDdyeacrDw  requirement  of  section 
4204(a)(1)(B)  with  respect  to  iU 
purchase  of  certain  assets  of  American 
Farms,  Inc.,  Prt>gressive  Milk  Co.,  Ltd., 
and  339  MUk,  Inc.  (the  "Sellers").  In 
support  of  the  request,  the  Purchaser 
represents  among  other  things  that: 

1.  On  August  18. 1995,  the  Purchaser 
acquired  certain  assets  of  the  Sellers. 

2.  The  Sellers  were  obligated  to 
contribute  to  the  Local  584  Pension 
Trust  Fund  (the  "Plan")  for  certain 


employees  at  operations  subject  to  the 
sale. 

3.  The  Purchaser  is  required  to 
contribute  to  the  Plan  for  substantially 
the  same  number  of  contribution  base 
units  with  respect  to  employees  of  the 
Sellers  who  work  at  operations  subject 
to  the  sale. 

4.  The  Sellers  have  agreed  to  be 
secondarily  liable  for  any  withdrawal 
hability  they  would  have  had  with 
respect  to  the  sold  operations  (if  not  for 
section  4204)  should  the  Purchaser 
withdraw  from  the  Plan  within  the  five 
plan  years  following  the  sale  and  fail  to 
pay  its  withdrawal  liability. 

5.  The  Purchaser  has  agreed  to 
provide  a  bond  to  the  Fund  in 
compliance  with  4204(a)(1)(B).  while 
reserving  the  right  to  seek  a  variance. 

6.  The  estimated  amount  of  the 
unfunded  vested  benefits  allocable  to 
the  Sellers  with  respect  to  the 
operations  subject  to  the  sale  is 
$177,657.  The  Purchaser  does  not  have 
an  estimate  of  the  unfunded  vested 
benefits  allocable  to  it  for  its  other 
operations  covered  under  the  Plan. 

7.  The  amount  of  the  bond/eacrow 
that  would  be  required  under  section 
4204(aKl)(B)  of  ERISA  is  approximately 
$123,905. 

8.  The  Purchaser  submitted  a 
fiii«n«-i«l  statement  showing  the  amount 
of  its  net  tangible  assets.  The  Purchaser 
asaerted  that  even  though  it  does  not 
have  an  estimate  of  the  unfunded  vested 
benefits  allocable  to  its  other  operations, 
even  if  the  total  unfunded  vested 
benefits  of  the  Fund  were  allocated  to 
those  other  operations.  Purchaser's  net 
tangible  assets  exceed  the  sum  of  the 
unfunded  vested  benefits  allocable  to 
the  Sellers  and  the  maximum  amount 
that  could  be  allocable  to  its  other 
operations.  The  Piut:hasar  has  requested 
confidential  treatment  of  its  financial 
statements  on  the  ground  that  they  are 
confidential  within  the  mnaning  of  5 
U.S.C  section  552. 

9.  The  Purchaser  has  sent  by  certified 
mail,  return  receipt  requested,  a 
complete  copy  of  the  request,  excluding 
the  agreements  between  the  Seller  and 
I^uchaser,  certain  exhibits,  financial 
statements  of  the  Purchaser,  and  certain 
financial  data  recited  in  the  request,  to 
the  Plan,  counsel  to  the  Plan,  and  to  the 
collective  bargaining  representative  of 
the  Sellers'  employees. 

Comineiits 

All  interested  persons  an  invited  to 
submit  written  comments  on  the 
pending  exemption  request  to  the  above 
address.  All  comments  will  be  made  a 
part  of  the  record.  Comments  received, 
as  well  as  the  relevant  non-confidential 
information  submitted  in  support  of  the 


request,  «dU  be  available  for  public 
iiupection  at  the  address  set  forth 
above. 

Issued  at  Wafhington,  D.C,  oa  this  16th 
dayof)uly,  1998. 
MaiUn  Slats. 
Exacutim  Dinctor. 

IFR  Doc  9fr-lS6S3  Filed  7-23-«6;  8:45  am) 
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POSTAL  SERVICE 

Board  of  Ck>vanM>rs;  Sunshin*  Act 
MMtIng 

The  Board  of  Govemore  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  Section  7.5)  and  the 
Govenunent  in  the  Sunshine  Act  (5 
U.S.C.  Section  5S2b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  1:00  p.m.  on  Monday,  August  5, 1996. 
and  at  9:00  a.m.  on  Tuesday,  August  6. 
1996,  in  Detroit,  Michigan. 

The  August  5  meeting  is  closed  to  the 
public  (see  61  FR  36586,  July  11, 1996). 
The  August  6  meeting  is  open  to  the 
public  and  will  be  held  at  the  Marriott 
Dearborn  Inn,  20301  Oakwood 
Boulevard,  Dearborn,  in  Salon  3.  The 
Board  expects  to  discuss  the  matters 
stated  in  the  agenda  which  is  set  forth 
below.  Requests  for  infonnaUon  about 
the  meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  Thomas  J. 
Koerber,  at  (202)  266-4800. 


7.  Tenutivs  Agenda  for  the  September  9- 
10. 1996,  masting  in  Wuhlogton.  O.C 
TluMBas  |.  KoariMr, 
Secntary, 
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Monday  Session 

August  $— ]  iMp.m.  (Ooted) 

1.  Consideration  of  th«  Postal  Rate 
Commission  Opinion  snd  Recommended 
Decision  in  Docket  No.  MC96-2.  Prefened 
Rates  ClassiBcation  Reform  n.  Qoho  H.  Ward. 
Vice  President.  Marketing  Systems]. 

Tuesday  Session 

August  6 — 9:00  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  July  1- 
2.1996. 

2.  Ramarks  of  the  Postmaster  Genaral/Chief 
Executive  Officer.  (Marvin  Runyon) 

3.  Capital  Investments. 

a.  Kansas  City  Philatelic  Fulfillment 
Service  Canter.  (Lonn  E.  Smith,  Chief 
Marketing  Officer) 

b.  Robotics  Tray  Handling,  Phase  I. 
(WiUiam  J.  Dowling.  Vice  President, 
Engineering) 

4.  Quarterly  Rapoti  oo  Service 
Performance.  (Vvoane  D.  Maguin,  Vice 
Pnsident  and  Consumer  Advocate) 

5.  Quarterly  Report  on  Financial 
Psifaimanca.  (Michael  J.  Riley,  Chief 
Financial  Officer) 

6.  Report  on  Great  Lakes  Area  Operations. 
(J.T.  Weekar,  Vice  President,  Great  Lakes 
Area) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Propoaed  CoHaetton;  Commant 
Roquoat 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Approval: 

Rule  lOb-18,  SEC  File  No.  270-416;  OMB 

Control  No.  3235-new. 
Rule  IScl-5.  SEC  File  No.  270-422,  OMB 

Control  No.  323S-new. 
Rule  15C1-6.  SEC  File  No.  270-423,  OMB 

Control  No.  323S-new. 
Rule  17Ad-3  (b).  SEC  File  No.  270-424,  OMB 

Control  No.  3235-new. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.).  the  Securities 
and  Exchange  Commission 
("Conmiission")  is  publishing  the 
following  summaries  of  collections  for 
public  comment. 

Rule  lOb-lB  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
provides  that  an  issuer  or  any  affiliated 
purchaser  of  an  issuer  will  not  incur 
liability  imder  Section  9(a)(2)  of  the 
Exchange  Act,  or  Rule  lOb-5  under  the 
Exchange  Act,  if  its  purchases  of  the 
issuer's  common  stock  are  effected  in 
compliance  with  the  manner,  timing, 
price,  and  volume  limitations  of  the 
rule. 

The  rule  implicitly  requires  an  issuer 
or  any  affiliated  purchaser  seeking  to 
avail  itself  of  tha  safe  harbor  to  collect 
information  regarding  the  marmer,  time, 
price,  and  volume  of  its  purchases  of  the 
issuer's  conunon  stock,  on  a  transaction 
by  transaction  basis,  in  order  to  verify 
compliance  with  the  rule's  safe  harbor 
conditions.  Each  year  there  are 
approximately  820  share  repurchase 
programs  conducted  in  accordance  with 
Rule  lOb-18. 

For  each  such  repurchase  program,  an 
average  of  approximately  8  hours  is 
spent  collecting  the  requisite 
information.  Thus,  the  total  compliance 
burden  par  year  is  approximately  6,560 
burden  hours. 

Rule  lScl-5  requires  that  broker- 
dealers,  who  are  under  the  control  of  the 
issuer  of  any  sectulty,  shall  disclose,  in 
writing,  the  existence  of  such  control  to 
customers  before  entering  into  any 


contract  for  the  purchase  or  sale  of  such 
security.  The  information  required  by 
the  rule  is  necessary  for  the  execution 
of  the  Commission's  mandate  under  the 
Exchange  Act  to  prevent  fiaudulent. 
manipulative^  and  deceptive  acts  end 
practices  by  broker-dealers. 

For  Rule  15cl-5  there  are 
approximately  425  respondents  (5%  of 
the  approximately  8500  registered 
broker-dealers),  each  response  takes 
approximately  10  hours  to  complete  for 
an  aggregate  total  of  4.250  burden  hours. 

Rule  15cl-6  requires  that  broker- 
dealers,  who  are  participating  in  the 
primary  or  secondary  distribution  of  a 
security,  shall  disclose  their  interests  in 
the  distribution,  in  writing,  at  or  before 
the  completion  of  any  transaction  when 
entering  into  a  contract  for  the  purchase 
or  sale  of  such  security.  The  information 
required  by  the  rule  is  necessary  for  the 
execution  of  the  Conunission's  mandate 
under  the  Exchange  Act  to  prevent 
fraudulent  manipulative,  and  deceptive 
acts  and  practices  by  broker-dealers. 

For  Rule  15cl-6  there  are 
approximately  850  respondents  (10%  of 
the  registered  broker-dealers),  each 
response  takes  approximately  10  houre 
to  complete  for  an  aggregate  total  of 
8,500  hours  to  (ximply  with  this  rule. 

Rule  17Ad-3(b)  requires  registered 
transfer  agents,  which  for  each  of  two 
consecutive  months  fails  to  turn  around 
at  least  75%  of  all  routine  items  in 
accordance  with  the  requirements  of 
Rule  17Ad-2(a)  or  to  process  at  least 
75%  of  all  items  in  accordance  with  the 
requirements  of  Rule  17Ad-2(b)  to  send 
to  the  chief  executive  officer  of  each 
issuer  for  which  such  registered  transfer 
agents  acts  a  copy  of  the  written  notice 
required  under  Rule  17Ad-2(c),  (d),  and 
(h).  The  issuer  may  use  the  information 
contained  in  the  notices  in  several  ways: 

(1)  To  provide  an  early  warning  to  the 
issuer  of  the  transfer  agent's  non- 
compliance with  the  Commission's 
minimum  performance  standards 
regarding  registered  transfer  agents,  and 

(2)  to  assure  that  issuers  are  aware  of 
certain  problems  and  poor  performances 
with  respect  to  the  transfer  agents  that 
are  servicing  the  issuer's  securities.  If 
the  issuer  does  not  receive  notice  of  a 
registered  transfer  agent's  failure  to 
comply  with  the  Commission's 
minimum  performance  standards  then 
the  issuer  will  be  unable  to  take 
remedial  action  to  correct  the  problem 
or  to  find  another  registered  transfer 
agent.  The  Commission  estimates  that 
the  aimual  cost  to  respondents  is 
minimal.  Pursuant  to  Rule  17Ad-3(b),  a 
transfer  agent  that  has  already  filed  a 
Notice  of  Non-Compliance  vrith  the 
Commission  pursuant  to  Rule  17Ad-2 
will  only  be  required  to  send  a  copy  of 


that  notice  to  issuera  for  which  it  acts 
when  that  transfer  agent  fails  to 
tumaroimd  75%  of  all  routine  items  or 
to  pnxsss  75%  of  all  items.  The 
Commission  estimates  that  of  the  8 
transfer  agents  that  file  the  Notice  of 
Non-Compliance  pursuant  Rule  17Ad- 
2,  only  2  transfer  agents  will  meet  the 
requirements  of  Rule  17Ad-3(b).  If  a 
transfer  agent  fails  to  meet  the  minimum 
requirements  under  17Ad-3(b),  such 
tiaiufier  agent  is  simply  sending  a  copy 
of  a  form  that  had  already  been 
produced  for  the  Commission.  The 
Coirunission  estimates  a  cost  of 
approximately  $30.00  for  each  half 
hour;  therefore,  each  year  transfer  agents 
will  spend  approximately  2  hours  and 
$120  complying  with  the  provisions  of 
the  rule. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (cj  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  infonnaUon  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell.  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  5th  Street,  NW.. 
Washington,  DC  20549. 

July  15. 1996. 
Maigaral  H.  McFarland. 
Deputy  Secretary. 
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[RsL  No.  IC-320ei;  812-1(e0(] 

SIrrom  Capltal  Corporation,  atal.; 
Notice  of  Application 

July  17.  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  under  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

APPUCANT:  Sirrom  Capital  Corporation 

("Sirrom"). 

RELEVANT  ACT  SECTIONS:  Order  requested 

under  section  57(c)  of  the  Act  for  an' 
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exempdon  from  mctioQ  S7(a)(l)  of  the 
Act. 

aUMMANY  Of  jVPUCATIOM:  The  order 
would  permit  Sirrom  to  purchase  k 
limited  partnerahip  ioterest  in  Harris 
Williams  k  Co..  LP.  ("Harris  Williams") 
from  Sirrom  Ltd..  an  affiliated  person  of 
an  affiliated  peraon  of  Sirrom. 
FtJNO  DATE:  The  application  was  filed 
on  June  13, 1996  and  amended  on  July 
17. 1996. 

HEAHNo  on  NonncA'ncN  of  heamnq:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
August  12, 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  N.W..  Washington.  D.C  20549. 
Applicant,  500  Churdi  Street,  Suite  200, 
Nashville.  Tennessee  37219. 
FOn  FURTHER  MFORMATKIN  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEHEKTARY  MFOMIATKM:  The 
following  is  a  simmiary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicant's  Represenlations 

1.  Sirrom  is  a  business  development 
company  ("BDC")  within  the  meaning 
of  section  2(a)(48)of  the  Act.'  Sirrom's 
strategic  objective  is  to  provide  financial 
services  to  small  and  medium  sized 
growth  businesses.  Its  shares  of  common 
stock  are  traded  on  The  Nasdaq  Market's 
National  Market.  Sirrom  Capital 
Acquisition  Corporation  (''Sirrom  Sub") 
is  a  wholly-owned  subsidiary  of  Sirrom. 
Harris  Williams  is  a  merger  and 
acquisition  advisory  firm  that  provides 


<  Section  2(s)(4SI  defines  a  BDC  to  be  any  dosed, 
end  Investment  company  that  operates  for  the 
purpose  of  nuking  investments  in  securities 
described  in  leclioni  5S(a|UI  Ibmugh  55(al(3l  of  the 
Ad  and  m&kss  available  significant  managerial 
Assistance  with  respect  to  the  issuers  of  such 
securities.  Such  issuers  are  small,  oascant 
compeniee  whose  securities  typically  are  illiquid. 


advisory  service*  with  respect  to  small 
and  mediimi  sized  companies  that  axe 
similar  in  size  to  Sirrom's  portfolio 
companies.  Harris  Williams  &  Co.  ("HW 
Corp.")  is  general  partner  of  Harris 
Williams  and  holcb  an  80  percent 
partnership  interest  in  Harris  Williams. 
Sirrom  Ltd.,  a  family-owned  investment 
partnership,  owns  a  20  percent  limited 
partnership  interest  in  Harris  Williams 
("Minority  Interest")  and  is  Harris 
Williams'  sole  limited  partner.  Dr. 
M(3rris,  a  director  and  chairman  of  the 
board  of  Sirrom,  owns  half  of  the 
general  partner  of  Sirrom  Ltd.,  and  he 
and  his  immediate  family  beneficially 
own  55  percent  of  Sirrom  Ltd. 

2.  Sirrom  proposes  to  acquire  all  of 
the  outstanding  partnership  interests  of 
Harris  Williams  through  (i)  the  purchase 
of  the  Minority  Interest  owned  by 
Sirrom  Ltd..  and  (ii)  a  merger  of  Sirrom 
Sub  with  and  into  HW  Corp.  in 
exchange  for  shares  of  Sirrom. 
Applicants  request  an  order  pursuant  to 
section  57(c)  of  the  Act  exempting 
Sirrom's  purchase  of  the  Minority 
Interest  from  Sirrom  Ltd.  from  section 
57(a)(1)  of  the  Act. 

3.  On  April  15, 1996,  Sirrom  and 
Harris  Williams  entered  into  a  letter  of 
intent  concerning  the  proposed 
acquisition.  The  terms  of  the  letter  were 
the  result  of  arm's  length  negotiations 
between  Mr.  Miller,  president  and  chief 
executive  officer  of  Sirrom.  and  Messrs. 
Harris  and  Williams,  acting  on  behalf  of 
Harris  Wilhams.  The  letter  was 
approved  by  Sirrom's  board  of  directors 
on  April  18. 1996,  with  Dr.  Morris 
abstaining  from  the  discussion  and  vote. 
The  parties  then  conducted  due 
diligence  and  negotiated  the  terms  of  a 
definitive  agreement  ("Acquisition 
Agreement'-'),  which  included  as 
conditions  to  the  transaction  that 
Sirrom's  shareholders  approve  the 
transaction  and  that  prior  to  the 
solicitation  of  approval  from 
shareholders.  Sirrom's  board  receive  an 
opinion  from  an  investment  banking 
firm  that  the  transaction  was  fair  from 

a  financial  point  of  view  to  Sirrom.  The 
Acquisition  Agreement  was  approved 
by  written  consent  of  Sirrom's  board  on 
May  14, 1996,  with  Dr.  Morris 
abstaining.  On  June  5, 1996,  NatWest 
Markets  stjbmitted  its  opinion  to 
Sirrom's  board  that  the  transaction  was 
fair,  fit>m  a  financial  point  of  view,  to 
Sirrom.  NatWesl  Markets  is  not 
affiliated  with  Sirrom,  Harris  Williams, 
or  HW  Corp.  On  June  6, 1996,  Sirrom's 
board  recommended  approval  of  the 
proposed  purchase  and  merger  by 
Sirrom's  shareholders.  No  member  of 
Sirrom's  board,  except  Dr.  Morris,  is  an 
affiliated  person  of  Harris  Williams  or 
HWCorp. 


4.  Piusuant  to  the  terms  of  the 
Acquisition  Agreement.  Sirrom  will 
purchase  the  Minority  Interest  in  Harris 
Williams  held  by  Sirrom  Ltd.  in 
exchange  for  180.500  shares  of  Sirrom 
conmion  stock  (subject  to  adjtistment  in 
the  event  the  average  Sirrom  stock  price 
is  below  $21  or  above  $26),  or  aggregate 
consideration  of  between  $3,790,500 
and  $4,693,000.  The  shares  will  be 
"restricted  securities"  imder  rule  144  of 
the  Securities  Act  of  1933  and  will  not 
be  transferable  except  imder  limited 
circumstances  for  up  to  a  three-year 
periixl  by  Sirrom  Ltd. 

5.  In  the  merger.  Sirrom  Sub  will 
merge  with  and  into  HW  Corp.  pursuant 
to  which  each  outstanding  share  of  HW 
Corp.  common  stock,  other  than  shares 
heW  by  HW  Corp.  shareholders  who 
have  exercised  and  perfected  dissenter's 
rights  of  appraisal  under  the  Virginia 
Stock  Corporation  Act.  will  be  canceled 
and  converted  into  the  right  to  receive 
7,079.442  shares  of  Sirrom  common 
stock.  Because  there  are  108.695  shares 
of  HW  Corp.  common  stock  outstanding, 
HW  Corp.  shareholders  will  receive  an 
aggregate  of  769.500  shares  of  Sirrom 
common  slock  (subject  to  adjustment  in 
the  event  the  average  Sirrom  stock  price 
is  below  $21  or  above  S26).  Each  issued 
and  outstanding  share  of  common  stock 
of  Sirrom  Sub,  no  par  value  per  share, 
shall  remain  outstanding  and 
unchanged  as  shares  of  common  stock 
of  the  surviving  corporation,  and  the 
surviving  corporation  shall  be  a 
subsidiary  of  Sirrom. 

Applicant's  Legal  Analysis 

1.  Section  57(a)  of  the  Act  provides 
that  it  is  unlawful  for  any  person  who 
is  related  to  a  BDC  in  a  manner 
described  in  section  57(b),  acting  as 
principal,  knowingly  to  sell  any  security 
or  other  property  to  the  BDC  or  to  any 
company  controlled  by  the  BDC  except 
securities  of  which  the  buyer  is  the 
issuer  or  of  which  the  seller  is  the  issuer 
and  which  are  part  of  a  general  offering 
to  holders  of  a  class  of  its  securities. 
Section  57(b)  provides  that  section  S7(a) 
applies  to  any  director,  officer, 
employee  of  a  BDC  or  any  person  who 

is  an  affiliated  person  of  any  such 
person  within  ihe  meaning  of  section 
2(a)(3)(C)  of  the  Act.  Section  2(a)(3)(Q 
defines  an  "affiUated  person"  to  include 
any  person  directly  or  indirectly 
controlling,  controlled  by.  or  imder 
conunon  control  with  sui:h  other 
person.  Section  2(a)(9)  of  the  Act 
provides  that  any  person  owning  more 
than  25  percent  of  the  outstanding 
voting  securities  of  a  company  is 
presimied  to  control  Ihe  company. 

2.  Dr.  John  Morris  is  chairman  of  the 
board  and  a  director  of  Sirrom  and  is 


therefore  an  affiliated  person  of  Sirrom. 
Because  Dr.  Morris  also  owns  half  of  the 
general  partner  of  Sirrom  Ltd..  and  he 
and  his  family  beneficially  own 
approximately  55%  of  Sirrom  Ltd., 
Sirrom  Ltd.  is  deemed  an  affiliated 
person  of  an  affiliated  person  of  Sirrom 
and  as  such  is  subject  to  section  57(a). 
The  purchase  by  Sirrom  of  the  Minority 
Interest  from  Sirrom  Ltd.  is  therefore 
prohibited  by  section  57(a). 

3.  Section  57(c)  of  the  Act  provides 
that  the  SEC  may  exempt  a  proposed 
transaction  from  section  57(a)  if 
evidence  establishes  that  (i)  the  terms  of 
the  proposed  transaction,  including  Ihe 

-consideration  to  be  paid  or  received,  are 
reasonable,  fair,  and  do  not  involve 
overreaching  of  the  BDC  or  its 
shareholders  on  the  part  of  any  person 
concerned:  (ii)  the  proposed  transaction 
is  consistent  with  the  poUcy  of  the  BDC. 
as  redled  in  its  filings  with  the  SEC.  its 
registration  statement,  and  its  reports  to 
shareholders;  and  (iii)  the  propcsed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

4.  Applicant  represents  that  the 
proposed  acquisition  serves  a  valid 
business  purpose.  After  its  review  of  the 
transaction,  applicant's  board 
determined  that  (a)  the  acquisition  of 
Harris  Williams  was  atxretive  to  pro 
forma  combined  operating  earnings  for 
the  first  quarter  of  1996  and  was 
anticipated  to  be  accretive  to  Sirrom's 
earnings  for  the  full  1996  year:  (b)  Harris 
Williams'  small-business  meiger  and 
acquisition  advisory  services  are 
strategically  ctmipleroentary  to  Sirrom's 
overall  small  business  lending  business, 
providing  significant  opportimities  for 
cross-selling  both  to  customers  and 
referral  sources,  as  well  as  enhancing 
Sirrom's  overall  ability  to  realize  a 
liquidity  event  on  its  portfoUo 
investments;  and  (c)  Harris  Williams 
provides  a  source  for  significant 
additional  fee  income  to  Sirrom  without 
the  funding  and  capital  requirements 
associated  vrith  Sirrom's  lending 
business,  providing  diversification  in 
income  and  growth  potential. 

5.  Applicant  represents  that  the  terms 
of  the  Acquisition  are  the  restilt  of  arm's 
length  negotiations  and  special 
procedures  to  assure  bimess.  Sirrom's 
board  and  management  realized  that  any 
proposed  sale  of  Harris  Williams  to 
Sirrom  would  involve  a  potential 
conflict  of  interest.  Therefore,  Dr.  Morris 
recused  himself  from  all  discussions 
and  negotiations  relating  to  the 
transactions.  Sinom's  board  also 
conditioned  the  consimunation  of  the 
transaction  on  the  receipt,  prior  to  the 
solicitation  of  Sinom's  shareholders,  of 
an  opinion  from  an  investment  banking 
firm  that  the  transaction  was  fair,  from 


a  financial  point  of  view,  to  Sirrom.  For 
these  reasons,  applicants  represent  that 
the  transaction  satisfies  the 
requirements  of  section  S7(c). 

For  the  Commissioa,  by  the  Division  of 
Investment  Managemeat,  pursuant  to 
delegated  authority. 
klargirM  H.  McFarland, 
Deputy  Secretary. 
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SeH-Regulatory  Orgsnizatlons;  Notice 
of  Rllng  of  Propossd  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Ralaiing  to  the  Ll«tlng.«nd  Trading  of 
Indesed  Tenn  Notsa 

July  17.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  July  15, 1996,  the 
American  Sttxjt  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Conmiission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n.  and 
in  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  sohcit 
conmients  on  the  proposed  rule  change 
fiom  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Role  Change 

The  Exchange  proposes  to  approve  for 
listing  and  trading  under  Section  107A 
of  the  Amex  Company  Guide,  Indexed 
Term  Notes  based  in  whole  or  in  part  on 
changes  in  the  value  of  29  healthcare/ 
biotechnology  industry  securities. 

The  text  of  the  propoaed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex.  and  at  the 
Commission. 

n.  Self-Regulatory  Organixatiaii's 
Statement  of  the  Purpoa*  of.  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose 

Pursuant  to  Section  107A  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  listing  and  trading  securities 
which  cannot  be  readily  categorized 
tmder  the  listing  criteria  for  conmion 
and  preferred  stocks,  bonds,  debentum, 
or  warrants.'  The  Amex  now  proposes 
to  list  for  trading  under  Section  107A  of 
the  Company  Guide,  Indexed  Term 
Notes  whose  value,  in  whole  or  in  part, 
will  be  tied  to  an  index  consisting  of  29 
actively  traded  healthcare/ 
biotechnology  industry  securities  (the 
"todex")." 

Ilie  Indexed  Term  Notes  will  be  non- 
convertible  debt  securities  and  will 
cx>nfoim  to  the  listing  gtiidelines  under 
Section  107A  of  the  Company  Guide. 
Although  a  specific  maturity  date  will 
not  be  established  until  the  time  of  the 
oSering.  the  Indexed  Term  Notes  will 
provide  for  maturity  within  a  period  of 
not  less  than  one  nor  more  than  seven 
years  from  the  date  of  issue.  Indexed 
Term  Notes  may  provide  for  periodic 
payments  anil/or  payments  at  maturity 
based  in  whole  or  in  part  on  changes  in 
the  value  of  the  Index.  At  maturity 
holders  of  the  Indexed  Term  Notes  will 
receive  not  less  than  90%  of  the  initial 
issue  price.  Consistent  with  other 
stnictuied  products,  the  Exchange  will 
distribute  a  circular  to  its  membership, 
prior  to  the  commencement  of  trading, 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities,  including  appropriate 
suitability  criteria  and/or  guidelines. 


)  See  Securities  Exchange  Act  Releeae  No.  27753 
(Match  1.  19901.  SS  FR  8626  (March  S,  1990). 

*  As  of  July  B.  1996.  the  Index  was  comprised  ot 
the  stocks  of  the  following  29  issuers:  Abiiott 
LeboTvtories,  Ain^n.  Inc..  Apria  Healthcare  Group. 
IntL,  Baxter  International,  Inc.  Beverly  Entsrpiiees, 
Biogen.  Inc.,  Ceremark  Intemationsl.  Inc.,  Chiron 
Corporation,  Columbia/Hfl^A  Heelthcare 
C^jrporation.  Emcare  Holdings.  Inc..  (jenxyme 
C^orporatioo,  Genesis  Health  Ventures,  Inc..  Health 
Menegement  Associates.  Inc.  Heelthsource,  Inc, 
Healthsouth  Corporstion.  Horixt>n/CMS  Healthcin 
Corporatioo.  Humana.  Inc.  fohnson  a  fohnsoa. 
Medpartner/MullikiD.  Inc  Neuromedical  Systtoft. 
Inc,  Olsten  Corporation.  Omtla  Heelthcorp..  Oxfacd 
Health  Plans,  Inc..  Phycor,  Inc.  Quorum  Health 
Group,  Inc.  Renal  Treatment  Oolei3.  Inc.  Tenet 
Healthcarv  Corporstion.  Total  Renal  Care  Holdings, 
Inc.  and  United  Healthcare  CorpoistlorL  Acconling 
the  Exchange,  as  of  July  a  1996,  the  martlet 
capitalixalioos  of  these  companies  ranged  frtun 
SZ22  million  to  S63.9  billion,  and  average  monthly 
trvlii^  volumes  over  the  six  month  period  from 
fanuaiy  1, 1906  to  June  30, 1996  tenged  from  1.44 
miUion  to  5&4a  tnillion  shezes. 
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EligibUity  Standards  for  Index 
Components 

Components  of  the  Index  approved 
pursuant  to  this  filing  shall  meet  the 
following  criteria:  (1)  A  minimum 
market  value  of  at  least  S7S  million, 
except  that  up  to  10%  of  the  component 
securities  in  the  Index  may  have  a 
market  value  of  $50  million;  (2)  average 
monthly  trading  volume  in  the  last  six 
months  of  not  less  than  1,000,000 
shares,  except  that  up  to  10%  of  the 
component  securities  in  the  Index  may 
have  an  average  monthly  trading 
volume  of  SOO.OOO  shares  or  more  in  the 
last  six  months:  (3J  90%  of  the  Index's 
numerical  Index  value  and  at  least  80% 
of  the  total  nimiber  of  component 
securities  will  meet  the  then  current 
criteria  for  standardized  option  trading 
set  forth  in  Exchange  Rule  915;  (4)  all 
component  stocks  will  either  be  listed 
on  the  Amex,  the  New  York  Stock 
Exchange,  or  traded  through  the 
bdlities  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
System  and  reported  National  Market 
System  securities:  and  (5)  if  any  foreign 
securities  or  American  Depository 
Receipts  ("ADRs")  represented  in  the 
Index  cause  a  particular  foreign 
country's  weight  in  the  Index  to  initially 
exceed  20%  of  the  Index's  numerical 
Index  value,  the  Exchange  will  have  in 
place  a  surveillance  sharing  agreement 
with  the  appropriate  regulatory 
organization  in  that  country. 

Index  Calculation 

The  Index  will  be  calculated  using  an 
"equal-dollar  weighting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  is  represented  in 
an  approximately  "equal"  dollar 
amount  in  the  Index  at  the  time  such 
Index  is  established.  The  Index  will 
initially  be  set  to  provide  a  benchmark 
value  of  100.00  at  the  close  of  trading 
on  the  day  preceding  the  estabUshment 
of  the  Index. 

The  multiplier  of  each  component 
stock  in  the  Index  will  remain  fixed 
except  in  the  event  of  certain  types  of 
corporate  actions  such  as  the  payment 
of  a  dividend  other  than  an  ordinary 
cash  dividend,  a  sto^  distribution, 
stock  split,  reverse  stock  spUt,  rights 
oQering,  distribution,  reorganization, 
recapitalization,  or  similar  event  with 
respect  to  the  component  slocks.  The 
multiplier  of  each  component  stock  may 
also  be  adjusted,  if  necessary  in  the 
event  of  a  merger,  consolidation, 
dissolution  or  liquidation  of  an  issuer  or 
in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders,  the  expropriation  or 
nationalization  of  a  foreign  issuer  or  the 


impcntion  of  certain  foreign  taxes  on 
shareholders  of  a  foreign  issuer.  If  the 
issuer  of  a  stock  included  in  the  Index 
were  to  no  longer  exist,  whether  by 
reason  of  a  merger,  acqiusition  or 
similar  type  of  corporate  transaction,  a 
value  equal  to  the  stock's  final  value 
will  be  assigned  to  the  stock  for  the 
purpose  of  calculating  the  Index  value. 
For  example,  if  a  company  included  in 
the  Index  were  acquired  by  another 
company,  a  value  will  be  assigned  to  the 
company's  stock  equal  to  the  value  per 
share  at  the  time  the  acquisition 
occurred.  If  the  issuer  of  stock  included 
in  the  Index  is  in  the  process  of 
liquidation  or  subfect  to  a  bankruptcy 
proceeding,  insolvency,  or  other  similar 
adjudication,  such  security  will 
continue  to  be  included  in  the  Index  so 
long  as  a  market  price  for  such  security 
is  available.  If  a  market  price  is  no 
longer  available  for  an  Index  stock  due 
to  circumstances  including  but  not 
limited  to,  liquidation,  bankruptcy, 
insolvency,  or  any  other  similar 
proceeding,  then  the  security  will  be 
assigned  a  value  of  zero  when 
calculating  the  Index  for  so  long  as  no 
market  price  exists  for  that  security.  If 
the  stock  remains  in  the  Index,  the 
multiplier  of  thai  security  in  the 
portfolio  may  be  adjusted  to  maintain 
the  component's  relative  weight  in  the 
Index  at  the  level  inunediately  prior  to 
the  corporate  action.  In  all  cases,  the 
multiplier  will  be  adjusted,  if  necessary, 
to  ensure  Index  continuity. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  IS 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
ftirthers  the  objectives  of  Section  6(b)(S) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  Just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  nUe  change  will  impose  any 
inappropriate  burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  vvere  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  ESectivenew  ofth* 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons,  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commenls 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Comqiissioo  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex. 

All  submissions  should  refer  to  File 
No.  SR-Amex-96-27  and  should  be 
submitted  by  August  14, 1996. 

For  the  Commission,  hy  the  Division  of 
Market  Ragulatioa,  pursuant  to  delegated 
authority.^ 

Margaret  K  McFariand, 
Deputy  Secretary. 

IFR  Doc  96-18715  Filed  7-23-96;  8:45  ami 
■oum  oooc  ma-ei-n 


•  17  CFR  Z00.30-3M(1I). 
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(FMmm  No.  34-37448;  Fla  No.  SR-Anwx- 
96-16] 

Saif-Ragulatory  Organizations; 
Anwftcan  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Propined  Rule 
Char>g«  and  Notice  of  Filing  and  OnJer 
Granting  Accelerated  Approval  ol 
Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  Specialists' 
Liquidating  Transactions 

July  17,  1996. 
L  Introduction 

On  April  30. 1996.  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Amex  Rule  170  to  permit  a 
specialist  to  effect  a  liquidating 
transaction  on  a  zero  minus  tid;.  in  the 
case  of  a  "long"  position,  or  zero  plus 
tick,  when  covering  a  "short"  position, 
without  Floor  Official  approval.  The 
Amex  also  proposes  to  amend  this  rule 
to  set  forth  the  affirmative  action  that 
specialists  would  be  required  to  take 
subsequent  to  affecting  various  types  of 
liquidating  transactions. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance,  was 
provided  by  issuance  of  a  Commission 
release  on  June  7, 1996,  and  by 
publication  of  this  release  in  the  Federal 
Register  on  June  14,  1996.^  No 
comments  were  received  in  response  to 
the  Commission  release.  On  July  15. 
1996,  the  Exchange  Amendment  No.  1 
to  the  Conunission.'  This  order 
approves  the  proposed  rule  change  on  a 
pilot  basis  until  September  23, 1996. 

n.  Description  of  the  Proposal 

The  proposed  rule  change  amends 
Amex  Rule  170  as  it  pertains  to 
speciahsts'  liquidating  transactions.  The 
Commission  previously  approved  the 
amendments  to  this  rule  on  a  pilot 
basis. s 


'15U.S.C.  78»(b)(l). 
'17CPI!240.19l>-4. 

>  SecuritJM  ExchADge  Act  Relflaxe  No.  372B8 
Oune  7. 1996).  SI  FR  aoZSS. 

4  Amendment  No  1  changed  the  proposal  tram  b 
raquul  for  pennenent  approval  of  this  pilot 
ptDftrem  to  an  extension  of  this  pilot  program  until 
September  23. 1996.  Soe  letter  firom  Claudia 
drowley.  Special  Counsel,  Amex,  to  AoLhony 
Pocora.  Attorney.  Division  of  MftrLet  Regulation, 
SEC  dated  July  12. 1996. 

>  See  Securitiaa  Exchange  Ad  Releaae  No.  339S7 
(Apr.  22. 1994).  S9  FK  2218a  ("1994  Approval 
Order")  (approving  FUt  No.  SR-Amex-92-26): 
Securities  Exchange  Act  Release  No.  3S635  (Apr. 
21.  1995).  60  FR  20780  (" April  1995  Approval 
Order"]  (approving  File  No.  SR-Amex-95-11); 
Securities  Exchange  Act  Retaeae  No.  36014  (July  21, 


The  Exchange  originally  proposed  to 
amend  Amex  Rule  170  in  File  No.  SR- 
Amex-92-26.»  The  proposed  rule 
change,  filed  as  a  one-year  pilot 
program,  amended  Amex  Rule  170  to 
permit  specialists  to  "relinquify"  a 
dealer  position  by  selling  "long"  on  a 
zero  minus  tick,^  or  by  purchasing  on  a 
zero  plus  tick  *  to  cover  a  "short" 
position,  without  Floor  Official 
approval.  The  proposed  amendments 
also  emphasized  the  specialist's 
affirmative  role  in  providing  stabiUzing 
dealer  participation  to  the  marketplace 
where  reliquification  may  bo  required  to 
facilitate  the  maintenance  of  a  fair  and 
orderly  market. 

The  Commission  granted  temporary 
approval  of  the  Amex's  proposal  on  a 
one-year  pilot  basis  and  requested  that 
the  Exchange  submit  a  report  evaluating 
the  effects  of  the  amendments."  The 
Commission  then  granted  a  three-month 
extension  of  the  pilot  on  April  21, 1995 
to  enable  the  pilot  to  continue  on  an 
uninterrupted  basis  while  the 
Commission  considered  the  Exchange's 
request  for  permanent  approval.'"  Iihe 
Commission  subsequently  granted  an 
extension  of  the  pilot  until  July  21, 1996 
to  enable  the  Commission, to  review  the 
Amex's  use  of  the  pilot  program 
procedures  and  to  enable  the  pilot  to 
continue  without  interruption  during 
the  Commission's  review."  The  reports 
submitted  by  the  Exchange  concerning 
the  pilot  program  noted  that  the 
amendments  to  the  Rule  appear  to  be 
working  well  in  enabling  specialists  to 
reliquify  appropriately  to  meet  the 
needs  of  the  market.  However,  the 
Exchange  is  seeking  to  extend  the  pilot 
program  until  September  23, 1996  so 
that  the  Exchange  and  the  Clommission 
can  review  certain  issues  associated 
with  the  pilot  program  further. 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Amended  Proposed  Rule  Change 

After  carefiil  consideration,  the 
Commission  concludes  that  the 
proposed  rale  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 


1895).  60  FR  38S70  ("July  1995  Approval  Order") 
(approving  File  No.  SR-Amex-9S-19). 

*See  1994  Approval  Order,  ^upra  note  5. 

'A  zero  minus  tick  is  a  price  equal  to  the  last  sale 
where  the  last  preceding  transaction  at  a  diHerent 
pric«  waa  at  a  higher  price. 

a  A  xero  plus  tick  la  a  price  equal  to  the  Last  sale 
where  the  last  preceding  Insnaadion  at  a  difleraal 
price  was  at  a  lower  prica. 

*See  1994  Approval  Order,  supm  note  ^ 

*^  See  April  199S  Approval  Order,  supro  note  S. 

^'Seejuly  1995  Approval  Order,  supm  nole  5. 


requirements  of  Section  6(b)  and 
Section  11  of  the  Act."  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(5) '» 
requirements  that  the  rules  of  an 
exchange  be  desired  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  imjwdiments  to  and  perfect  the 
mechanism  of  a  &ee  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest  The  Commission 
also  believes  the  proposal  is  consistent 
with  Section  11(b)  of  the  Act«  and  Rule 
llb-1 "  thereunder,  which  allow 
exchanges  to  promulgate  rules  relating 
to  specialists  in  order  to  maintain  fair 
and  orderly  markets. 

Under  the  pilot  program,  a  specialist 
may  liquidate  a  position  by  selling  stock 
on  a  direct  minus  tick  or  by  purchasing 
stock  on  a  direct  plus  tick  only  if  such 
transactions  are  reasonably  necessary 
for  the  maintenance  of  a  fair  and  orderly 
market  and  only  if  the  specialist  has 
obtained  the  prior  approval  of  a  Floor 
Official.  Uquidations  on  a  zero  minus  or 
a  zero  plus  tick,  which  previously 
required  Floor  Official  approval,  can  be 
effected  under  the  pilot  procedures 
without  8  Floor  Official's  approval,  but 
continue  to  be  subject  to  the  restriction 
that  they  be  effected  only  when 
reasonably  necessary  to  maintain  a  fail 
and  orderly  market.  In  addition,  the 
S[>ecialist  must  maintain  a  fair  and 
orderly  market  during  the  liquidation. 

After  the  liquidation,  the  specialist  is 
required  to  reenter  the  market  on  the 
opposite  side  of  the  market  from  the 
liquidating  transaction  to  offset  any 
imbalances  between  supply  v-*nd 
demand.  During  any  period  of  volatile 
or  imusual  market  conditions  resulting 
in  significant  price  movement  in  a 
specialist's  specialty  stock,  the 
specialist's  re-entry  into  the  market 
must  reflect,  at  a  minimum,  his  or  her 
usual  level  of  dealer  participation  in  the 
speciality  stock.  In  addition,  during 
such  periods  of  volatile  or  unusual  price 
movements,  re-entry  into  the  market 
following  a  series  of  transactions  must 
reflect  a  significant  level  of  dealer 
participation. 

In  the  1994  Approval  Order,  the 
Commission  requested  that  the  Amex 
submit  a  report  setting  forth  the  criteria 
developed  by  the  Exchange  to  determine 
whether  any  reliquifications  by 
specialists  were  necessary  and 
appropriate  in  connection  with  (air  and 
orderly  markets."  The  Commission  also 
asked,  among  other  things,  that  the 


"  15  U.SJC  nub)  and  7Bk. 

"15U.SXX78f(bK51. 

•M5UAC78k(b). 

"17CFR240.11b-l. 

"  See  1994  Approval  Otdet.  anpia  gae  S. 
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Exchange  provide  infomutian  leganUng 
the  Exchange's  manitoxixig  of 
liquidation  tiansacticms  enected  by 
specialists  on  any  destabilizing  tick.  In 
both  of  the  1995  approval  orders,  the 
Conunisaion  requested  that  the  Amex 
continue  to  monitor  the  pilot  and 
update  its  report  where  appropriate.^'  In 
particular,  the  Conunission  asked  the 
Amex  to  report  any  noncompliance  with 
the  Rule  and  the  action  the  Amex  took 
as  a  result  of  such  noncompliance. 

The  Amex  submitted  its  reports 
concerning  the  pilot  program  to  the 
Commission  in  May  1995  and  April 
1996.  As  noted  above,  the  Amex 
believes  the  pilot  procedures  appear  to 
be  working  well  in  enabling  specialists 
to  leliquify  appropriately  to  meet  the 
needs  of  the  market.  After  reviewing  the 
data,  the  Commission  agrees  with  the 
Exchange  that  the  pilot  generally  is 
working  well.  In  particular,  the 
Commission  believes  the  report 
indicates  that  specialists  generally  are 
entering  the  aftermarket  after  effecting 
liquifying  transactions  when 
appropriate. 

The  Cammission  believes,  however, 
that  certain  issues  concerning  the  pilot 
need  to  be  revisited  before  permanent 
approval  can  be  granted.  In  this  regard, 
the  Exchange  should  continue  to 
emphasize  the  requirements  of  Amex 
Rule  170,  including  the  necessity  for 
Floor  OiScial  approval  of  specialists' 
purchases  and  sales  on  direct  plus  or 
minus  ticks,  and  that  such  transactions 
can  only  be  effected  if  reasonably 
necessar]  for  the  maintenance  of  fair 
and  orderly  markets.  In  addition,  where 
proper  procedures  are  not  followed,  the 
Amex  should  take  appropriate 
disciplinary  action. '• 

The  Commission  finds  good  cause  for 
approving  Aniendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
pubhcation  of  notice  of  filing  thereof. 
This  will  permit  the  pilot  program  to 
continue  on  an  uninterrupted  basis.  In 
addition,  the  Exchange  proposes  to 
continue  using  the  identical  procedures 
contained  in  the  pilot  program.  These 
procedures  have  been  published  in  the 
Federal  Register  on  several  occasions 
for  the  full  comment  period, '°  and  no 


*'  See  April  1995  Approval  Order  and  July  I9flS 
Appraval  Order,  supn  note  5. 

'•Failura  to  obuin  the  required  Floor  Offidel 
approval  wfaao  establishing  increaaiji^  or 
liquidating  a  position  should  be  eoforcad  by  the 
Exchange  through  its  Minor  Rula  Violation  Fine 
System  unless  mare  serious  action  is  wanmoted 
through  hill  disdpUoary  proceedings.  See  Amex 
Rule  590. 

's  See  1994  Approvsl  Order,  supra  note  5;  April 
1995  Approval  Order.  lupni  note  S:  luly  1995 
Approval  Order,  supm  note  5;  Securities  Exchange 
act  Raleese  No.  372SS  (June  7. 1996).  61 FK  302SS 
(publishing  notice  of  File  No.  SX-Amax-W-lS). 


comments  have  been  received. 
Furthermore,  the  Commission  approved 
a  similar  rule  change  for  the  NYSE  also 
without  receiving  comments  on  the 
proposal."'  For  these  reasons,  the 
Commission  finds  that  accelerating 
approval  of  the  proposed  rule  change  is 
consistent  with  Section  19(bl(2)  of  the 
Act.^'  Any  requests  to  modify  this  pilot 
program,  to  extend  its  effectiveness,  or 
to  seek  permanent  approval  for  the  pilot 
program  also  should  include  an  update 
on  the  disciplinary  actions  taken  for 
violations  of  these  procedures. 

IV.  SoliciUUon  of  Comments 

Interested  persons  are  invited  to 
submit  virritten  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  tuples  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununicatioiis  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than  . 
those  that  may  be  mthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  $  552,  will  be 
available  for  inspection  and  copying  at 
the  (!x)mmission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
16  and  should  be  submitted  by  August 
14, 1996. 

V.  Concluaioa 

ft  j$  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.22  that  the 
proposed  rule  change  (SR-AmBx-9tj- 
16)  is  approved  for  a  pilot  period  ending 
on  September  23, 1996. 

For  the  Coaunission.  by  the  Division,  of 
Market  RegulatioD.  pursuant  to  delegated 
authority." 

Maisanrt  R  McFariand, 
Deputy  Secretary. 

IFR  Doc.  96-ll!716  Filed  7-23-96;  8:45  ami 
eaxaso  coot  stio-ei-H 


"  See  Securities  Exchange  Act  Relaase  No.  31797 
(Jan.  18. 1993).  58  FR  7277  (approving  File  No.  SR- 
NYSE-92-20). 

>M5U.S.C7as(bK2J. 

"15U.S.C7Ss(bK2). 
"17  (711 20a3O-3(al(12). 


[nuiiii  No.  34>JT4«4;  File  Mo.  SB-Anmi- 
S6-2«] 

S*tt-R«gulalory  Organization*;  Nofloa 
of  FlHng  of  a  Propcwad  Rula  Changa  by 
Amarican  Stock  Ezchanga,  Inc. ' 
Ratating  to  ttia  Uattng  and  Trading  of 
Indaiad  Tarm  Nolia 

July  16, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  IS 
U.S.C  78s(b)(lJ,  notice  is  hereby  given 
that  on  )uly  IS,  1996,  the  American 
Slock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  approve  for 
listing  and  trading  under  Section  107A 
of  the  Amex  Conxpany  Guide.  Indexed 
Term  Notes  based  in  whole  or  in  pari  on 
changes  in  the  value  of  a  portfoho  of 
common  stocks  representing  the  ten 
highest  yielding  stocks  in  the  Dow  Jones 
Industrial  Average  (the  "Select  Ten"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  .Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
C/iange 

(1)  Purpose 

Under  Section  107A  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  listing  and  trading  securities 
which  carmot  be  readily  categorized 
imder  the  listing  criteria  for  common 
and  preferred  stocks,  bonds,  debentures, 
or  warrants.'  The  Amex  now  proposes 


>  See  Securities  Exdiange  Ad  Release  No.  277S3 
(March  1. 1990). 
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to  list  for  trading  under  Section  107 A  of 
the  Company  Guide,  Indexed  Term 
Notes  whose  value  in  whole  or  in  pari 
will  be  tied  to  the  Select  Ton  Index.  The 
Select  Ten  will  be  determined  on  two 
business  days  prior  to  the  pricing  date 
of  the  Indexisd  Term  Note.' 

The  Indexed  Term  Notes  will  be  non- 
convertible  debt  securities  and  will 
conform  to  the  hsting  guidelines  under 
Section  107A  of  the  Company  Guide. 
Although  a  specific  maturity  date  will 
not  be  established  imtil  the  time  of  the 
offering,  the  Indexed  Term  Notes  will 
provide  for  maturity  within 
approximately  ten  years  from  the  date  of 
issue.  Indexed  Term  Notes  may  provide 
for  periodic  payments  and/or  payments 
at  maturity  based  in  whole  or  in  part  on 
changes  in  the  value  of  the  Select  Ten 
Index.  At  maturity  holderr  of  the 
Indexed  Tenn  Notes  will  leceive  not 
less  than  90%  of  the  initial  issue  price. 
Consistent  with  other  structured 
products,  the  Exchange  will  distribute  a 
circular  to  its  membership,  prior  to  the 
commencemeirt  of  trading,  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities,  including 
appropriate  suitability  oitetia  and/or 
guidelines. 

Eligibility  Standards  for  the  Index 
Components 

Components  of  the  Select  Ten  Index 
approved  pursuant  to  this  filing  shall 
meet  the  following  criteria:  (1)  A 
minimum  market  value  of  at  least  S75 
million,  except  that  up  to  10%  of  the 
component  securities  in  the  Select  Ten 
Index  may  have  a  market  value  of  $50 
million:  (2)  average  monthly  trading 
volume  in  the  last  six  months  of  not  less 
than  1,000,000  shares,  except  that  up  to 
10%  of  the  lanapooent  securities  in  the 
Select  Ten  Index  may  have  an  average 
monthly  trading  volume  of  500,000 
shares  or  mote  in  the  last  six  months;  (3) 
90%  of  the  Select  Ten  Index's  numerical 
value  and  at  least  80%  of  the  total 
number  of  component  securities  will 
meet  the  then  current  criteria  br 
standardized  option  trading  set  forth  in 
Exchange  Rule  915:  and  (4)  all 
oomponeDt  stocks  will  either  be  listed 
00  the  Amex,  the  New  York  Stock 
Exchange,  or  traded  through  the 
bcilitiea  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
System  and  reported  National  Market 
System  securities. 


■The  fbtloisriiig  is  a  sample  list  of  the  component 
sectmtias  in  the  Select  Ten  Index  as  oljuly  11, 
1996:  Philip  Morris:  J.P.  Morgan;  Texaco:  Exxon 
Corp;  Chevron  Corp;  (^neral  Motors:  Du  Pont; 
International  Paper,  Caterpillar  Inc.  and  Kaitnwn 
Kodak. 


Select  Ten  Index  Calculation 

The  Select  Ten  Index  will  be 
calculated  using  an  "equal-dollar 
weighting"  methodology  designed  to 
ensure  that  each  of  the  component 
securities  is  represented  in  an 
approximately  "equal"  dollar  amount  at 
the  time  the  Index  is  established.  The 
Index  will  initially  be  set  to  provide  a 
benchmark  value  of  100.00  at  the  close 
of  trading  on  the  day  preceding  the 
establishment  of  the  Index.  The  Index 
will  reflect  price  appreciation  and 
cumulative  dividends  paid  on  the  Select 
Ten.  The  Index  will  be  reconstituted 
aimually  to  reflect  an  equal-dollar 
weighted  portfolio  of  the  ten  highest 
yielding  stocks  in  the  Dow  Jones 
Industrial  Average  as  of  two  business 
days  prior  to  the  anniversary  of  the 
pricing  date.- 

The  multiplier  of  each  component 
stock  in  the  Index  will  remain  fixed 
except  in  the  event  of  certain  types  of 
corporate  actions  such  as  the  payment 
of  a  dividend  other  than  an  ordinary 
cash  dividend,  a  stock  distribution, 
stock  split,  reverse  stock  split,  rights 
offering,  distribution,  reorganization, 
recapitalization,  or  similar  event  virith 
respect  to  the  component  stocks.  The 
multiplier  of  each  component  stock  may 
also  be  adjusted,  if  necessary  in  the 
event  of  a  merger,  consoUdation, 
dissolution  or  liquidation  of  an  issuer  or 
in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders,  the  expropriaticm  or 
nationaUzation  of  a  foreign  issuer  or  the 
imposition  of  certain  foreign  taxes  on 
shareholders  of  a  foreign  issuer.  If  the 
issuer  of  a  stock  included  in  the  Index 
were  to  no  longer  exist,  whether  by 
reason  of  a  ihetger.  acquiaitian  or 
similar  type  of  corporate  transaction,  a 
value  equal  to  the  stock's  final  value 
will  be  aaaigned  to  the  stock  for  the 
purpose  of  calculating  the  Index  value. 
For  example,  if  a  oompaay  included  in 
the  Index  were  acquired  by  another 
company,  a  vahie  will  be  assigned  to  the 
company's  stock  equal  to  the  vahie  per 
share  at  the  time  the  acquisition 
occurred.  If  the  issuer  of  stock  included 
in  the  Index  is  the  prtxsss  of  liquidation 
or  subject  to  a  bankruptcy  proceeding, 
insolvency,  or  other  similar 
adjudication,  such  security  will 
continue  to  be  included  in  the  Index  so 
long  as  a  market  price  for  such  security 
is  available.  If  a  market  price  is  no 
longer  available  for  an  Index  stock  due 
to  circumstances  including  but  not 
limited  to,  liquidation,  bankruptcy, 
insolvency,  or  any  other  similar 
proceeding,  then  the  security  will  be 
assigned  a  value  of  zero  when 
calculating  the  Index  for  so  long  as  no 


market  price  exists  for  that  security.  If 
the  stou  remains  in  the  Index,  the 
multiplier  of  that  security  in  the  Index 
may  be  adjusted  to  maintain  the 
component's  relative  weight  in  the 
Index  at  the  level  immediately  prior  to 
the  corporate  action.  In  all  cases,  the 
multiplier  will  be  adjusted,  if  necessary, 
to  ensure  Index  continuity. 

The  Exchange  will  calculate  the 
Select  Ten  Index  and.  similar  to  other 
stock  index  values  published  by  the 
Exchange,  the  value  of  the  Index  will  be 
calculated  continuously  and 
diaseminated  every  15  seconds  over  the 
ConsoUdated  Tape  Association's 
Network  B. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
'Section  6(b)(5)  in  particular  in  that  it  i* 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  prindplei  of 
tnde,  to  foster  cooperation  and 
coonlination  with  persons  engaged  in 
facilitating  ttanaactiona  in  securities, 
and  to  remove  impediment*  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Or^anixation's 
Statement  on  Biuden  on  Competition 

The  Exchange  does  not  beUeve  that 
the  proposed  rule  change  will  impose 
any  burden  on  competitian. 

C.  Self-Regulatory  Organiaatton  's 
Stotement  on  Commeitis  on  the 
Propoaed  Rule  Oiange  Received  Frxtm 
Manbers.  Participants  or  Othea 

No  written  comments  woe  solicited 
or  recaivad  with  respect  to  the  pnipoaed 
rulediasge. 

m.  Dale  of  EOactivcaaas  ofte 
Propeaad  Rale  Ct— ge  mmi  Timing  ipr 
Coaaaiaaian  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedoal 
Beglalar  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finriing  or 
(ii)  as  to  which  the  Exchange  conaeats, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUciUtion  of  Comnents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
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arguments  canceming  the  foregoing. 
Persons  making  written  submissions 
sliould  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Coinmission  and  any  person,  other  than 
those  that  may  be  withheld  &om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Inspection  and  copying  in 
the  Conmiission 's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  O.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  niisr  to  File  No.  SR-Amex-9e- 
28  and  should  be  submitted  by  August 
14. 1996.  \^ 

For  Um  Commission  by  tlie  Division  of 
Market  Regulation,  punuant  to  dalagsled 
authority.' 

Maiaatel  H.  McFarland. 
Deputy  Secntary. 
[PR  Doc  96-18721  Filed  7-23-«e;  8.-4S  ami 


[Rrisas  No.  34-a7443:  FM  No.  Sn-CHX- 
W-17] 

SeHnegultBryOrganteigongNoBo 
of  FMUig  and  hniMdMa  Ellaellvanaaa 
of  PTopo»ad  Rui*  Ctianga  by  tha 
CtilcaQo  Stocfc  Fyf  hanja,  hwofpofslad 
RaMlns  to  Ctaaring  Support  FMa 

luly  le,  19M. 

Punuant  to  Section  19Cb)(l)  of  the 
Ssourities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  S  78s(b)(l),  notice  U 
hsefay  given  that  on  July  2, 1996,  the 
Qiicago  Stock  Exchange,  Incorporated 
("CHX"  or  "Exchange")  Bled  with  the 
Securities  and  Exchange  Conmiission 
("Conmiission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Coinmission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  CJiange 

The  Exchange  proposes  to  add  an 
odd-lot  dealer  CUSIF  fee  to  Section  (o) 
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of  its  Membership  Dues  and  Fees 
Schedule.  The  text  of  the  proposed  rule 
change  is  as  follows  [new  text  is 
italif^zed): 

Chicago  Stock  Exchange,  Incorporated 

Membership  Dues  and  Fees 

(o)  Qearing  Support  Fees 

(1)  Account  Fees 

First  Master  Aocoimt  Fee:  SSOO  per 

month 
Additional  Master  Account  Fee:  $300 

per  month 
Sun-Accoimt  Fees:  SlOO  per  account 

permonth 

(2)  CUSIP  Fees 

Specialist  CUSIP  Fee:  S50  per  CUSIP 

permonth 
Market  Maker  CUSIP  Fee:  $10  per 

CUSIP  per  month 
Odd  Lot  Dealer  CUSIP  Fee:'  $2.50  per 

CUSIP  pr  month 
Floor  Broker  as  Principal:  $2  per 

CUSIP  per  month 
'  The  Odd  Lot  Dealer  CUSIP  Pee  doet  not 
apply  to  any  iasue  in  which  the  off-lot  dealer 
is  also  the  specialiMt  for  the  itsue. 

(■ninlmiim  clearing  support  fee  is  $600 
per  month) 

Discounts 

The  above  Specialist  CUSIP  Fee  will 
be  subject  to  the  following  discounts: 

If  between  20  and  200  trades  occur  in 
a  particular  CUSIP  in  a  given  month,  the 
Specialist  CUSIP  Fee  for  the  CUSIP 
shall  be  $40  for  that  month. 

If  less  then  20  trades  occur  in  a 
particular  CUSIP  in  a  given  month,  the 
Specialist  CUSIP  Fee  for  that  CUSIP 
shall  be  $20  for  that  month. 

n.  Seif'Kagnlatoiy  Organizatioas' 
Statement  of  tin  Potpoae  of,  and 
Statntnry  Basis  far  the  Proposed  Rule 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piupose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  place  spedGed  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  Section 
A,  B.  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-ReguJctory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  far,  the  Proposed  Rule 
Change 

1.  Purpose.  The  purpose  of  the 
proposed  rule  change  is  to  sdd  a 
clearing  support  fee  for  odd-lot  dealers. 
The  new  fee  will  not  apply  to  any  issue 
in  which  the  odd-lot  dealer  is  also  the 


specialist  for  the  issue.  This  new  fee  is 
similar  to  the  clearing  support  fees 
imposed  on  specialists,  market  makers 
and  floor  brokers  acting  as  principal 
pursuant  to  SR-CHZ-9e-10.>  This  fee 
relates  to  the  additional  services  the 
CHX  is  providing  to  odd-lot  dealers  as 
a  result  of  the  Midwest  Clearing 
Corporation's  withdrawal  from  the 
clearance  and  settlement  business.  The 
odd-lot  dealer  clearing  support  fee  is 
applicable  to  all  odd-lot  dealers  that 
have  entered  into  an  agency  agreement 
with  the  CHX  pursuant  to  Article  XXI, 
Rule  13  of  the  Exchange's  Rules. 

The  amount  of  this  CUSIP  fee  is  based 
on  expected  account  activity  and  the 
expenses  that  the  CHX  will  incui  in 
servicing  accounts  for  odd-lot  dealers. 
For  example,  because  the  CHX  expects 
odd-lot  dealers  to  have  less  activity  per 
CUSIP  than  specialists  or  market 
markers  due  to  the  unusually  large 
number  of  issues  that  an  odd-lot  dealer 
typically  trades,  thus  resulting  in  a 
lesser  amount  of  staff  time  expended  per 
CUSIP  to  produce  reports  and  provide 
the  service  contemplated  by  the  agency 
agreement,  the  odd-lot  dealer  CUSIP  fee 
is  less  than  the  specialist  and  market 
maker  CUSIP  fee. 

2.  Statutory  Basis.  The  proposed  rule 
change  is  consistent  with  Section  6(b)(4) 
of  the  Act  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  smong  its 
members  and  issuers  and  persons  using 
its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Conunemts  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EBectivenees  of  tha 
Proposed  Role  Change  and  Timing  for 
(^mmiasion  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  efiective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  Rule  19l>-^  ' 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 


>  SaciuiliM  Buhuil*  Act  Ralaua  No.  370S4 
(April  1.  IMe).  61  FR  1SS44  (publiAhing  Notica  of 
Filing  ftnd  InunodiAts  Eflectiveneu  of  PropoMd 
Riila  Changa  Ralating  to  Cl«aring  Support  ftnd  Olbtc 
Fiaa). 
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change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  conceming  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Coinmission  and  any  person,  other  than 
those  that  may  be  withheld  tram  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  t>JW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-17 
and  should  be  submitted  by  August  14, 
1996. 

For  the  Conmiission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  g«-18719  Filed  7-23-96:  8:45  ami 
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[Release  No.  34-37442;  File  No.  SR-CHX- 
96-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Incotporatad  Relating  to  an 
Extension  of  Its  Pilot  Program  for 
Automatic  Execution  of  Limit  Orders 

July  16, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  July  2. 1996.  the 
Chicago  Stock  Exchange,  Incorporated 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
Q  below,  which  Items  have  been 


prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fcom  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend, 
imtil  December  31, 1996.  its  system 
enhancement  relating  to  the  automatic 
execution  of  non-marketable  limit 
orders,'  and  extend,  until  August  31. 
1996,  the  deadline  for  filing  a  report  to 
the  Commission  describing  the 
Exchange's  experience  with  the 
program.  This  system  enhancement  is 
the  subject  of  a  current  Commission 
approval  order,  which  is  scheduled  to 
expire  on  July  31, 1996.^  The  related 
report  was  due  by  May  31, 1996.  A 
slightly  modified  version  of  this 
enhancement  was  originally  approved 
by  the  Commission  as  a  one  year  pilot 
program.^  The  original  one-year  pilot 
program  lapsed  on  April  13.  1994 
without  the  Exchange  filing  for  an 
extension  or  a  permanent  approval 
request. 

"The  proposed  system  enhancement 
("Auto-Ex")  is  a  feature  of  the 
Exchange's  automated  execution  system 
("MAX")  that  CHX  specialists  may 
volimtarily  choose  to  activate  to 
automatically  execute  non-marketable 
limit  orders '  on  a  specialist's  book. 
Auto-Ex  will  operate  by  comparing  the 
size  of  the  CHX-enlered  limit  order 
against  the  amount  of  stock  ahead  of 
that  order  in  the  primary  market  when 
the  issue  is  trading  in  the  primary 
market  at  the  limit  price.  "The  Auto-Ex 
System  will  begin  comparing  CHX- 
eotered  limit  orders  when  the  limit 
price  equals  the  bid  or  offer  quoted  in 
the  primary  maricet  (as  the  case  may  be) 
for  the  first  time.'  Thereafter,  the  Auto- 


Ex  system  will  keep  track  of  sll  prints 
in  the  primary  market  and  will 
automatically  execute  the  limit  order 
once  sufficient  size  prints  in  the 
primary  market.'  As  additional  limit 
orders  at  the  same  price  are  received  by 
the  specialist,  comparisons  will  be  made 
and  entered  based  upon  the  shares 
ahead  of  those  limit  orders  at  the  time 
of  receipt,  including  shares  ahead  on  the 
CHX.  The  Auto-Ex  feature  will  not 
permit  a  limit  order  to  be  filled  out  of 
sequence. 

The  Auto-Ex  feature  will  execute  limit 
orders  in  accordance  with  existing  CHX 
rules.  Auto-Ex  will  be  available  for  all 
dually  traded  issues;  however, 
specialists  will  be  permitted  to  choose 
Auto-Ex  on  an  issue  by  issue  basis.' 
Generally,  however,  Auto-Ex  will  be 
used  for  issues  which,  based  on 
experience,  have  demonstrated  reliable 
and  accurate  quotes  in  the  primary 
market  Limit  orders  not  subject  to 
Auto-Ex  will  be  "flagged"  with  a 
prompt  to  alert  the  specialist  that  a  fill 
may  be  due.  The  proposal  to  establish 
an  Auto-Ex  feature  applies  only  to  non- 
marketable  limit  orders.  It  is  not 
applicable  to  marketable  limit  orders  or 
to  market  orders. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  conceming  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  lU  below. 
The  self-regulalor>'  organization  has 


'  A  limit  order  U  an  order  to  buy  or  sell  a  stated 
amount  of  a  security  at  a  specified  price  or  at  a 
belter  price. 

3  See  Securities  Exchange  Act  Release  No.  35962 
Ouly  12. 19951  (File  No.  SR-CHX-9S-1t). 

>  See  Securities  Exchange  .Act  Release  No.  32124 
(April  13, 19931,  58  FR  21325  (approving  File  No. 
SR-MSE-92-03). 

*  A  limit  order  ia  called  "marketable"  when  the 
prevailing  best  offer  (bid!  is  equal  to  or  leas  (greeter) 
than  the  limit  buy  (sell]  order  price.  CHX  Rule 
37(b)(7)  provides  for  the  automatic  execution  at  the 
best  bid  or  best  offer  disseminated  purauanl  to  Rule 
llAcl-2  ("BBO")  or  better  of  all  limit  orders  that 
ate  nurlceteble  when  entered  into  the  MAX  system 
provided  that  such  orders  are  of  a  certain  size  and 
otherwise  are  eligible  for  execution  under  a  CHX 
Rule  37(al. 

■  For  example,  if  the  primary  market  quotation  is 
v«  bid.  }/t  offered.  4.000  shares  bid  and  4.000  share* 
ofSeted,  and  a  Q^  specialist  receives  a  limit  onier 


to  buy  2.000  shares  for  W.  that  limit  order  will  not 
be  oompeied  against  the  amount  of  stock  ahead  of 
the  order  in  the  primary  market  until  such  tinw  aa 
the  v«  bid  is  exhausted  end  the  *A  bid  becomes  Ifaa 
best  bid.  At  that  time,  the  size  which  is 
disseminated  with  the  'A  bid  ia  the  size  egainat 
which  the  limit  order  is  compared  for  Auto-Ex 
purposes. 

"  For  example,  assume  a  CHX  specialist  receive* 
an  agency  limit  order  to  buy  2.000  shares  of  ABC 
at  */i.  TIm  primary  market  quotation  ts  ^/i  bid.  V« 
offered,  5.000  shares  bid  and  S.OOO  shares  offered, 
meaning  there  are  S.txio  shares  ahead  of  the  CttX 
order,  "rhe  Auto-Ex  system  wiil  antomalically 
execute  the  entire  CHX  limit  order  after  7.000 
shares  print  at  ^/3  in  the  primary  market  However, 
when  more  than  5,000  but  leas  than  7.000  shares 
print  at  '^  in  the  primary  market,  the  order  will  be 
nagged  with  a  flashing  prompt  to  alert  the  specialis: 
that  the  order  may  be  due  at  least  a  partial  GIL  See 
CHX  Article  XX.  Rule  37[a)  governing  primary 
market  protection  of  certain  limit  orders. 

'  The  CHX  will  limit  a  specialist's  ebillly  to 
activate  and  then  deactivate  Auto-Ex  regularly  by; 
(1)  only  pennittiag  a  specialist  to  deectivate  Atlto- 
Ex  on  a  certain  day  each  month  and  (2)  requiring 
that  isaues  remain  on  Auto-Ex  for  a  minimum  of 
five  trading  days. 
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prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organitation  's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  Auto-Ex  System 
for  six  months,  until  December  31 ,  1996, 
and  extend,  until  August  31. 1996,  the 
deadline  for  providing  the  Commission 
with  the  related  report.  The  extension  of 
the  pilot  program  is  requested  in  order 
to  provide  the  Exchange  with  additional 
time  to  prepare  the  report  to  the 
Commission.  The  extension  of  the 
deadline  for  the  report  is  requested 
because  specialists  only  began  using  the 
Auto-Ex  System  in  April  1996.  Without 
an  extension,  the  Exchange  would  not 
have  meaningful  data  for  its  report  to 
the  Commission. 

The  Auto-Ex  System  further 
automates  the  CHX's  trading  floor 
functions  in  order  to  improve  the  CHX's 
performance  in  filling  limit  orders.  By 
providing  for  automatic  execution  of 
limit  orders  in  accordance  with  existing 
Exchange  rules,  the  CHX  is  eliminating 
the  need  for  the  manual  operation 
required  of  specialists  in  determining 
when  and  to  what  extent  limit  orders 
are  due  fills  based  on  primary  market 
prints.  The  manual  effort  expended  by 
specialists  in  filling  limit  orders  that  are 
entitled  to  primary  market  protection  is 
often  time-consuming  and  can  result  in 
errtjrs,  particularly  vvfaen  there  is  heavy 
trading  volume,  llie  present  proposal, 
therefore,  directly  benefits  customers 
because  it  results  in  more  timely  fills 
while  eliminating  errors  resulting  from 
manual  execution. 

The  Auto-Ex  feature  does  not  change 
or  amend  any  CHX  trading  rules,  nor 
does  it  cause  or  allow  limit  orders  to  be 
filled  under  di^erent  parameters  than 
under  existing  rules.  Auto-Ex  only 
automates  the  manner  in  which  limit 
orders  are  filled.  The  CHX  will  continue 
to  monitor  specialist  execution  of  limit 
orders  through  the  Market  Regulation/ 
Surveillance  Department.  In  addition, 
CHX  specialists  virill  continue  to  be 
responsible  for  their  books  to  the  same 
degree  as  Ihey  are  now  under  the 
manual  execution  system  for  limit 
orders. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 


mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  In  this  regard,  Auto-Ex 
should  help  to  speed  execution  of  non- 
marketable  limit  orders  on  the  CHX  and 
may  reduce  the  possibility  of  missed 
orders  during  periods  of  heavy  trading 
volume. 

llie  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  11A(a)(l)(C)  of  the  Act  in  that 
the  proposal  is  designed  to  contribute  to 
the  best  execution  of  investors'  orders 
while  assuring  the  economically 
efficient  execution  of  transactions, 
which  in  turn  protects  the  public 
interest  and  promotes  fair  and  orderly 
markets.  In  this  regard,  incoming  orders 
subject  to  Auto-Ex,  just  as  any  other 
CHX  order  entitled  to  primary  market 
protection,  should  receive  the  best 
execution  available  because  a  print  on 
the  primary  market  at  the  limit  price 
triggers  execution  on  the  CHX.  In 
addition,  the  Exchange's 
ixbplementation  of  Auto-Ex  should 
assure  ^r  competition  among  exchange 
markets,  which  benefits  public 
investors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-ReguJatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  files  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commiuiications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  btim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  FHiblic  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 


inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-96-18 
and  should  be  submitted  by  August  14, 
1996. 

IV.  Commiiaion's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  CommissioD  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act. 
Specifically,  the  Commission  believes 
that  the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fiaudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 
proposed  rule  change  to  provide  for  the 
automatic  execution  of  non-marketable 
limit  orders  should  result  in  prompt 
execution  of  such  orders  on  the 
Exchange  and  reduce  errors  caused  by 
manual  execution  of  limit  orders  that 
are  entitled  to  primary  maricet 
protection,  especially  during  periods  of 
heavy  trading  volume. 

In  the  order  approving  the  pilot 
procedures,^  the  Commission  expressed 
concern  about  the  Exchange  specialists' 
discretion  with  respect  to  which  stocks 
will  be  executed  automatically  through 
Auto-Ex,  and  whether  manually- 
executed  orders  and  Auto-Ex  orders 
would  receive  differential  treatment. 
Therefore,  the  Commission  asked  the 
Exchange  to  study  the  effects  of  the  pilot 
and  address  the  al)ove-stated  concerns, 
as  well  as  other  points  specified  in  the 
Commission's  order."  At  this  time,  the 
Exchange  requests  that  the  point  be 
extended  beyond  its  expiration  date  of 
July  31, 1996  so  that  the  Exchange  may 
gather  meaningful  data  for  its  report  to 
the  Commission.  The  Exchange  states 
that  the  delay  in  producing  the  report  is 
due  in  part  to  the  fact  that  the  spedaUsts 
only  began  to  use  the  Auto-Ex  System 
in  April  1996.  The  Commission  finds 
that  it  would  be  rsasoiuble  to  allow  the 
Exchange  to  have  additional  time  to 
gather  the  data  requested  and  produce 
the  report  to  the  Commission. 
Accordingly,  the  Commission  will 
extend  the  deadline  for  providing  the 
Commission  with  the  report  to  August 
31.  1996.  Moreover,  the  Commission 
believes  it  would  be  appropriate  to 


extend  the  pilot  program  until 
December  31, 1996  so  that  investors 
may  continue  to  receive  the  benefit  of 
automatic  execution  of  non-marketable 
limit  orders  fiom  Auto-Ex  while  the 
Commission  evaluates  carefully  the 
information  provided  by  the  Exchange 
and  considers  whether  to  approve  the 
pilot  program  permanently. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  theoate 
of  publication  of  the  notice  of  filing 
,  thereof.  This  will  permit  the  pilot 
program  to  continue  on  an 
uninterrupted  basis.  In  addition,  the 
Exchange  proposes  to  continue  using 
the  identical  procedures  of  the  ftilot 
program  that  were  published  in  the 
Federal  Register  for  the  full  comment 
period  and  were  approved  by  the 
Commission.  Any  requests  to  modify 
this  pilot  program,  to  extend  its 
effectiveness,  or  to  seek  permanent 
approval  for  the  pilot  also  should  be 
submitted  to  the  Commission  by 
October  15, 1996  as  a  proposed  nde 
change  pursuant  to  Section  19(b)  of  the 
Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'o  that  the 
proposed  rule  change  (SR-CHX-96-18) 
is  hereby  approved  on  a  pilot  basis  until 
December  31, 1996. 

For  the  CommissioD.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^i 

Margaret  H.  McFarlaiui, 
Deputy  Secretary. 

IFR  Doc  96-18720  Filed  7-22-96;  B:45  am) 
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Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Immediate 
Effecthrenesa  of  Proposed  Rule 
Change  Relating  to  Return  of 
Participants  Fund  Contributions 

July  17,  1996. 

Purauant  to  Secdon  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
June  18. 1996,  the  Midwest  Securities 
Trust  Company  ("MSTC")  filed  vrith  the 
Sectuities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change,  as  described  in  Items  I,  U,  and 
Q  below,  which  Items  have  been 
prepared  primarily  by  MSTC.  On  July  2, 
1996,  MSTC  amended  the  proposed  rule 
change  to  make  a  technical  correction.' 


The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  bom  interested 
peraons. 

I.  Salf-Regolatory  Oigaaization's 
Statement  of  the  Terms  of  Snbataitce  of 
the  Proposed  Rule  Change 

MSTC  proposed  to  notify  those 
participants  whose  accoimts  are  closed 
and  who  have  provided  properly 
executed  indemnification  agreements  of 
a  deferral  of  the  final  distribution  of 
their  participants  fund  deposits  for  sixfy 
days,  imtil  August  IS,  1996.  A  notice 
will  be  sent  to  all  participants, 
n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
siunraaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 
(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ae  Proposed  Rule 
Change 

On  January  5, 1996,  the  Commission 
approved  a  proposed  rule  change  filed 
by  MSTC,  which  called  for  termination 
of  MSTC  services  as  of  January  15, 
1996.*  On  February  20, 1996,  MSTC 
filed  with  the  Commission  a  proposed 
rule  change,  which  was  effective  upon 
filing,  relating  to.  among  other  things, 
the  procedures  to  be  used  by  MSTC 
with  respect  to  the  liquidation  of  the 
MSTC  participants  fund.'  An 
attachment  to  the  proposed  rule  change 
set  forth  a  schedule  for  the  return  of 
participant  fund  deposits.  However, 
such  attachment  expressly  provided  that 
the  schedule  was  subject  to  the  right  of 
MSTC  to  retain  funds  if  necessary  in  its 
view  to  fund  possible  contingent 
liabihties.  Because  MSTC  has  not  yet 
completed  a  wind-down  of  its 
operations,  contingent  liabilities  may 


■  Sw  S«niritia>  Exduiige  Ad  Ralaua  No.  3S962. 
supro  note  2. 
'Id 


<°15U.S.Ci78>(bK2). 
•M7CFR200.30-3<«)(12). 
<  IS  U.S.C  S  7ai(bHl|  (1986). 


>  UttBT  from  David  T.  RuwfT.  Foley  4  Lardoar.  to 
Peter  Gereghty,  Divisioa  of  Market  Regulation. 
Conuniaalon  Uuly  2. 1996). 

'  The  Commission  has  modified  the  text  of  tha 
summaries  prepared  tiy  MSTC 

*  For  a  complete  description  of  MSTCs 
withdrawal  fi^m  tba  securities  depository  tnisiness. 
reier  to  Securities  Exciuoge  Aa  f^lease  No.  36884 
OasuaiyS,  19961.  61  FK  1195  (File  No.  SR-MSTC- 
9S-10I  (order  approving  pmpoaed  rule  change). 

'SecurlUes  Exchange  Act  ftelsase  No.  36965 
(March  13. 1996).  61  FR  11456  (File  No.  SR-MSTC- 
98-02]  (notice  of  filing  and  imtnadiate  eftactiv 
of  proposed  rule  change). 


Still  exist.  Therefore,  pending 
completion  of  the  wind-down.  MSTt) 
intenils  to  postpone  the  final 
distribution  of  participant  fimd 
contributions  for  sixty  tlays.  until 
August  15, 1996. 

MSTC  believes  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  •  of  the  Act  because  it  will 
facilitate  the  prompt  and  accurate 
clearancx  and  settlement  of  securities 
transactions  and  will  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  MSTC's  custody  or  control 
or  for  which  MSTC  is  responsible. 
IB)  Self-Regulatory  Organization '« 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 
(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MSTC  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 
m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  tor 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i) '  of  the  Act  and  Rule  19b- 
4(e)(1) '  promulgated  thereimder 
because  the  proposal  constitutes  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of 
MSTC.  At  any  time  within  sixty  days  of 
the  filing  of  such  rule  change,  tiie 
Commission  may  simimarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  atrtion  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
(Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


•  15  U.S.C  5  78q-l(b)(3KF)  (1988). 
'  15  U.S.C  i  7a4(h)(3)(AXi)  (1988). 

•  17  CTR  24ai»l>-4(eXl)  (1»»5). 
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proposed  rule  change  between  the 
Commission  and  any.  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  File  No.  SR-MSTC-96-03  and 
should  be  submitted  by  August  14, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  lo  delegated 
authority.* 

Maitnel  H.  McFarlMd. 
Deputy  Secretary. 
(FR  Ooc  96-18709  Filed  7-23-96;  8:45  am] 
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(IWMae  No.  34-37445;  FM  No.  SR-MV8E- 
t6-4«] 

Self-Regulatory  Organlzationa;  Nodca 
of  Filing  and  Order  Granting 
Accelaratad  Approval  of  Propoaad 
Rule  Change  indAmaiMfeiMntaNa  1 
and  2  Thereto  by  the  New  York  Slock 
Exchange,  Inc.  Relating  to  the 
EalaMiahment  of  UnHomi  LMing  and 
Trading  GtaiMeUnea  for  Narrow-Baaed 
Stock  Index  Watranto 

luly  16. 1996. 

Pursuant  to  Section  ig(b)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  use.  78s(b)(l),  notioe  is 
hereby  given  that  on  December  10, 1995, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1,  n, 
and  m  below,  which  Items  have  been 
prepared  by  the  NYSE.  The  NYSE  filed 
Amendments  No.  1  ("Amendment  No. 
1")  and  2  ("Amendment  No.  2"  together 
with  Amendment  No.  1 
"Amendments")  to  the  proposed  rule 
change  on  April  3  and  July  12, 1996, 
respectively.!  This  Order  approves  the 
proposed  ride  change,  as  amended,  on 
an  accelerated  basis  and  also  solicits 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 


L  Self-Kagolaloiy  Organixation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  Rule 
414  (Index  and  Currency  Warrants)  and 
Rule  431  [Margin  Requirements)  to 
permit  the  tracUng  of  warrants  on  an 
industry  index  stock  group  ("industry 
index  stock  group"  or  "narrow-based 
stock  index").  Amendments  No.  1  and 
2  propose  to  modify  Rule  414  and 
certain  of  the  position  limit  ndes  that 
apply  to  narrow-based  stock  index 
warrants,  as  discussed  below. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the  Secretary 
of  the  NYSE  and  at  the  Commission. 

n.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  die 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  August  29, 1995,  the  Commission 
approved  rule  changes  for  the  NYSE  and 
several  other  stock  exchanges  which 
established  uniform  listing  and  trading 
guidelines  for  broad-based  stock  index, 
currency,  and  currency  index  warrants 
("broad-based  regulatory  framework").' 
Those  standards  govern  all  aspects  of 
the  listing  and  trading  of  index 
warrants,  including  issuer  eligibility, 
customer  suitability  and  account 
approval  procedures,  position  and 
exercise  limits,  reportable  positions, 
automatic  exercise,  settlement,  margin, 
and  trading  halts  and  suspensions. 

The  purpose  of  this  proposal  is  to 
allow  for  the  Hsting  and  trading  of 
warrants  on  narrow-based  stock  index 
'groups  in  a  similar  manner  as  was 
recently  approved  for  other  U.S. 


exchanges.'  With  the  exceptions  of 
separate  higher  margin  requirements 
and  reduced  position  limits,  the  broad- 
based  regulatory  framework  will  fully 
apply  to  the  listing,  trading,  and 
surveillance  of  narrow-based  index 
warrants.  This  includes  a  heightened 
suitability  standard  for 
recommendations  in  index  warrants  as 
well  as  requiring  all  purchasers  of  index 
warrants  to  be  options  approved.  The 
proposed  changes  £rom  the  broad-based 
regulatory  framework  are  outlined  as 
follows: 

(a)  Position  Limits 

The  Exchange  notes  that  position 
limits  forjiroad-based  index  warrants 
were  set  at  levels  approximately  equal 
to  75  percent  of  the  then  applicable 
corresponding  limits  applicable  to 
options  on  the  same  index.  In  turn,  the 
Exchange  proposes  to  establish  narrow- 
based  index  warrant  position  limits  at  a 
level  equal  to  75  percent  of  those 
recently  approved  for  narrow-based 
index  options.*  As  a  result,  narrow- 
based  position  limits  would  be  governed 
by  three  tiers,  using  the  same 
qualifications  criteria  as  used  for 
narrow-based  index  option  position 
limits: 

(i)  4,500,000  warrants  if  any  single  stock  in 
the  group  accounts  for  30  percent  or  more  of 
the  index  group  value.^ 

(ii)  6,750.000  wamots  where  either  (e) 
any  single  stock  in  the  group  accounts  for  20 
percent  or  more  of  the  group's  numerical 
index  value:  or  (b)  any  Gve  stocks  in  the 
group  together  account  for  more  than  50 
percent  of  the  index  group  value  and  no 
single  stock  in  the  group  accounts  for  30 
percent  or  mora  of  the  index  group  value.^ 

(lii)  9,(XX).000  warrants  if  the  underlying 
group  does  not  bll  within  the  criteria  set 
forth  in  either  of  the  other  two  tiers. 

The  NYSE  proposes  that  it  make  the 
determinations  concerning  the  relative 
weight  of  stocks  within  an  index  when 
a  warrant  on  the  index  first  commences 
to  trade  on  the  Exchange  and  twice  a 
year  thereafter.  Furthermore,  the 
Exchange  proposes  to  establish  tmiform 
dates  on  whidi  to  make  those  semi- 
annual determinations  so  as  to  allow  it 
to  make  all  such  determinations  for  all 
Exchange-listed  industry  index  warrants 
at  the  same  time. 


•17  (3Tt  2<X>  30-3(lK12)  11995). 

<  l.eusr  tram  J«mM  E.  Buck.  Secnury.  NYSE,  to 
Micluel  Walinikaj.  SEC.  dated  April  2.  1996 
(Ameodmant  No.  1)  and  l.st1sr  from  )smM  E.  Buclc. 
Secntary.  NYSE,  to  IvMte  l.opez,  SEC.  dated  luly 
11. 1996  tAmendmimt  No.  21  The  Amendmaou 
prijnaiily  addraas  and  clarify  poaition  limit  related 
iaauea. 


*Oq  Auguat  29,  1995.  the  Commiuion  approved 
uniform  listiog  and  trading  guidelinoa  for  stock 
indsx.  culTancy  and  currency  index  warranta  for  the 
NYSE.  PaciBc  Slock  Exchange.  Philadelphia  Stock 
Exchange.  American  Slock  Exctiange.  and  Chicago 
Board  Optiooa  Exchange.  See  Securiliea  Exctiange 
Act  Releeae  l^oa.  36165.  361S6. 3«167. 36166,  and 
36169  (Aug.  29. 1995).  raapactively. 


■)  On  Maith  21, 1996.  the  Clommiaaioo  approved 
uniform  liating  and  trading  guidelines  for  oerrmv. 
iieaed  atock  index  Mrarrants  for  the  Philadelpliia 
Stock  Exchange.  American  Stock  Exchange,  and 
Chicago  Board  Options  Exchaiige.  See  Securities 
Exchanp  Act  Releeae  No.  37007  (March  21, 1996). 

*  Currently,  depending  on  the  dieracteiistica  of 
the  index,  position  limits  for  nerrow.faased  index 
options  are  either  12.000,  9,000,  or  6.000  contracts 
on  the  same  side  of  the  mariLet. 

'  See  Amendment  I^.  2. 

■See  Amendment  Ito.  2. 
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The  NYSE  further  proposes  that  after 
a  warrant  first  commences  to  trade,  it 
will  make  its  subsequent  semi-annual 
determinations  on  the  first  of  the 
uniform  dales  thereafter.  If  the 
subsequent  semi-annual  determinations 
indicate  that  an  underlying  industry 
index  stock  group  now  qualifies  for  a 
higher  position  limit,  then  the  filing 
would  allow  the  Exchange  to  increase 
the  limit  to  the  new  nuinber 
immediately.  Once  a  position  limit  has 
been  established  for  a  particular 
issuance  of  warrants,  however,  it  would 
never  decrease  as  a  result  of  changes  in 
the  relative  weights  of  the  index's 
component  sttx^.'  The  Exchange 
believes  this  provision  would  eUminate 
the  cnnftision  and  difficulty  that  might 
accompany  a  forced  reduction  in 
position  limits  during  the  life  of  a 
particular  industry  index  warrant  issue. 

In  addition.  Amendment  No.  1 
clarifies  that  industry  index  warrant 
positions  that  a  person  or  group  of 
persons  acting  in  cont:ert  holds  or 
controls  must  be  aggregated  for  the 
purpose  of  applying  the  industry  index 
wanant  rules.  Aggregation  applies  in 
two  contexts:  within  a  partictilar  issue 
of  industry  index  warrants  and  among 
tlifferent  issues  on  the  same  underlying 
industry  index  stock  group.  Within  a 
particular  issue  of  industry'  index 
warrants,  the  aggregate  position  is 
subject  to  the  position  limit  that  applies 
to  that  issue.  In  the  case  of  multiple 
issues  of  warrants  on  the  same 
imderlying  industry  index  st(x:k  groups, 
the  aggregate  position  for  all  such  issues 
is  subject  to  the  maximum  position  limit 
that  appUes  in  respect  of  any  such  issue. 

(b)  Margin  Requirements 

Margin  will  be  similar  to  that  required 
for  narrow-based  index  options. 
Aixordingly,  all  purtdiases  of  narrow- 
based  index  warrants  must  be  paid  in 
full.  Additionally,  the  minimum  margin 
required  for  each  narrow-based  index 
wanant  carried  short  in  a  customer's 
accoimt  would  be  100%  of  the  current 
market  value  of  each  warrant  plus  20% 
of  the  current  index  group  value. 
Narrow-based  index  warrants  would 
also  be  subject  to  the  same  spread 
margin  treatment  recently  approved  for 
broad-based  index  warrants.' 

Listing  Warrants  on  Approved  Indexes 

The  proposed  narrow-based  index 
warrant  regulatory. framework  would 


also  allow  the  Exchange  to  list  a  warrant 
on  a  narrow-based  stock  index  without 
prior  Commission  approval  if  the 
Commission  has  already  approved  the 
imderlying  stock  index  for  warrant  or 
options  trading.  Furthermore,  the 
ExtJiange  proposes  to  inmrporate 
certain  generic  initial  listing  and 
maintenance  criteria  which,  when 
satisfied,  provide  for  the  expedited 
approval  of  wan-ants  based  on  narrow- 
based  indexes.  The  expedited  approval 
process  is  nearly  identical  to  that 
approved  for  narrow-based  index 
options,"  except  as  provided  below: 

(i)  The  index  must  contain  e  minimum  of 
nine  .stocks  at  all  times:^^  and 

(ii)  Allow  for  the  use  of  dosing  ("p.m.") 
prices  in  determining  the  value  of  an  index 
warrant  except  that,  where  25  percent  or 
more  of  the  value  of  an  index  underlying  a 
wajxant  consists  of  stocks  that  trade 
primarily  in  the  United  States,  opening 
prices  ("a.m.  settlement")  must  be  ueed  at  (1) 
the  warrant's  expiration,  and  (2)  on  any  date 
in  which  the  warrant's  settlement  value  will 
be  tiased  on  prices  on  either  of  the  two 
business  days  preceding  expiration.** 

The  basis  under  the  Act  for  the 
proposal,  as  amended,  is  the 
requirement  imder  Section  6(b)(5)  that 
an  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  aiid  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfet:t  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  lo  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  oji  Burden  on  Competition 

The  NYSE  does  not  believe  the 
proposed  rule  change  imposes  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  -  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  EChctiTeness  of  the 
Proposed  Ride  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  the 
Commission  to  find  good  cause 
pursuant  to  Section  19(b)(2)  for 
approiing  the  proposal,  as  amended. 


^  Suhsequenlly  issued  warrants  on  the  same 
industry  index  sxock  group  would,  however,  be 
subiect  to  the  position  limit  sppliratile  at  the  time 
of  the  new  issuance.  This  may  result  in  separate 
isauances  of  warrants  on  the  same  narrow-tMsed 
slock  index  with  dispaiate  position  limit  levels. 

•Sec  NYSE  Rule  431. 


•  See  Securities  Exchange  Act  Release  No.  341 57 
Uune  3. 19941. 

**>The  generic  narrow.besed  index  option 
standard  requires  ten  slocks  initially  and  nine 
stocks  thereafter. 

>  >  The  generic  index  option  standard  requires  the 
use  of  opening  ("a.m.")  price  settlement. 


prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register  in 
view  of  the  Commission's  previous 
approval  of  substantially  identical  rule 
changes  submitted  by  three  other 
SROs.''  These  other  proposals  were 
subject  to  the  full  notice  and  comment 
period  and  the  Exchange  notes  that  no 
comment  letters  were  submitted.  The 
NYSE  also  notes  that  the  Commission 
approved  amendments  to  the  three  other 
SRO's  narrow-based  stock  index  warrant 
proposal  on  an  accelerated  basis. 
Acxonlingly,  because  the  NYSE's 
proposed  legidatory  stnictute  for 
nanow^sed  stock  index  warrants 
minors  standards  already  approved  by 
the  Commission  for  other  SROs,  the 
NYSE  believes  no  regulatory  purpose 
would  be  served  by  delaying  the  ability 
of  NYSE  to  list  narrow-based  stock 
index  warrants. 

IV,  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  theretmder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)." 
Specifically,  the  (^mmission  finds  that 
the  Exchange's  proposal  to  establish 
tmiform  listing  and  trading  standards 
for  narrow-based  stock  index  warrants 
strikes  a-reasonable  balance  between  the 
Commission's  mandates  tmdor  Section 
6(b)15)  to  remove  impediments  to  and 
perf^  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  while  protecting  investors  and 
the  pubUc  interest.  In  addition,  the 
proposed  listing  standards  for  warrants 
are  consistent  with  the  Section  6(b)(S) 
requirements  that  ndes  of  an  exchange 
be  designed  to  prevent  fraudulent  and 
manipulative  acts,  to  promote  just  and 
equitable  princriples  of  trade,  and  are  not 
designed  to  permit  unfair 
discrimination  among  issuers. 

The  Exchange's  propt>sed  generic 
listing  standards  for  narrow-based  stock 
index  warrants  set  forth  a  regulatory 
framework  for  the  listing  of  such 
prtxlucts.  Generally,  listing  standards 
serve  as  a  means  for  an  exchange  to 
screen  issuers  and  to  provide  listed 
status  only  to  bono  fide  issuances  that 
will  have  sufficient  public  Qoal. 
investor  base,  and  trading  interest  to 
ensure  that  the  market  has  the  depth 
and  hquidity  necessary  to  maiiilnin  fair 
and  orderly  markets.  Adequate 
standards  are  especially  important  for 
warrant  issuances  given  the  leveraged 
and  contingent  liability  they  represent. 


"  See  suprn  note  3. 

"15  U.S.C  i  7aiQ>K5i  (laaa). 
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The  CommiMion  notes  that,  with 
certain  exceptions  listed  below,  the 
Exchange  will  apply  to  narrow-based 
index  warrants  the  same  regulatory 
framework  which  recently  was 
approved  for  broad-baaed  index 
warrants.  In  approving  the  broad-based 
index  warrant  regulatory  framework,  the 
Commission  found  that  the  framework 
provides  an  adequate  regulatory 
structure  for  the  trading  of  such 
warrants,  including  appropriate  trading 
rules,  sales  practice  requirements, 
margin  requirements,  position  and 
exercise  limits  and  surveillance 
prTx:edures.  The  Commission  also  found 
that  the  applicable  framework  is 
designed  to  minimize  the  potential  for 
manipulation,  thereby  helping  to  ensure 
that  such  index  warrants  do  not  have  a 
negative  market  impact.  Finally,  the 
Commission  also  indicated  that  the 
frameworic  adequately  addressed  the 
special  risks  to  customers  arising  from 
the  trading  of  such  warrants.^* 

The  Commission  believes  it  is 
reasonable  for  the  Exchange  to  apply  a 
nearly  identical  regulatory  structure  to 
narrow-based  index  warrants  as  broad- 
based  index  warrants,  particularly  given 
the  substantial  similarities  that  exist 
between  them."  Both  broad  and 
narrow-based  stock  index  warrants 
represent  a  leveraged  investment  in  a 
portfolio  or  group  of  equity  securities. 
However,  broad-based  index  products 
generally  have  a  large  number  of 
component  securities  and  represent  a 
certain  overall  equities  market  or  a 
substantial  segment  thereof.  Narrow- 
based  index  products,  on  the  other 
hand,  generally  are  comprised  of  fewer 
component  securities  that  often  are 
concentrated  in  a  particular  industry 


>^  Purauaoi  10  S«ctioa  6(bKS)  of  [ha  Act  the 
Commiuion  is  required  to  Rod.  among  other  thinga, 
that  tnding  ID  warrants  will  serve  to  pomtect 
investors  and  contribute  to  the  meiDlenaoce  of  fair 
and  orderly  marlLets.  in  this  regard,  the  Commiasion 
must  predicate  approval  of  any  new  derivative 
product  upon  a  finding  that  the  introduction  of 
such  derivative  instrument  is  in  the  public  interesL 
Such  a  finding  vrould  be  difficult  for  a  derivetive 
instnimeat  that  served  no  hedging  or  other 
economic  function,  tsecauie  any  benefita  that  might 
be  derived  by  inarket  perlicipanis  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
marliets.  and  other  valid  regulatory  coacems.  As 
discuaaed  below,  the  Commiaaion  believes  narmw- 
beeed  index  warreDU  will  serve  an  economic 
purpose  by  providing  an  allemalive  product  that 
will  allow  investors  to  participate  in  the  price 
movements  of  the  underlying  securities  in  addition 
to  sllowlng  investors  holding  positions  in  soma  or 
all  of  such  securities  to  hedge  the  risks  associated 
with  their  portfolioa. 

t'Ttie  tisgulalory  framework  lor  broad-based 
Index  wananls  is  similar  to  the  approach  used  in 
regulating  index  options.  Because  the  same  riaks 
exist  in  trading  of  narrow  .based  index  options,  the 
Commisaion  believes  it  Is  appropriate  lo  utilise  the 
same  approach. 


group.  These  diSarenoas  heighten 
concerns  with  leveraged  narrow-based 
index  products  regarding  market 
impact,  manipulation  and  volatility, 
dictating  that  narrow-based  indexes  be 
subject  to  lower  position  limits  and 
mote  restrictive  margin  treatment." 

Accordingly,  the  Exchange  has 
proposed  separate  margin  and  position 
limit  treatment  for  narrow-based  index 
warrants.  The  proposed  margin  levels 
are  analogous  to  those  currently  in  place 
for  narrow-based  stock  index  options. 
The  Commission  believes  these 
requirements  will  provide  adequate 
customer  margin  levels  sufficient  to 
accoimt  for  the  potential  volatility  of 
these  products.  In  addition,  the 
Coxmnission  believes  that  it  is 
appropriate  to  apply  options  margin 
treatment  given  the  options- like  market 
risk  posed  by  warrants." 

The  proposed  position  limits  are  also 
aimilnr  to  those  in  place  for  narrow- 
based  index  options,  t^  In  addition,  the 
Exchange  has  proposed  aggregation 
reqliirements  to  address  multiple 
issuancss  of  warrants  on  the  same 
narrtTw-based  index.  ^^  The  Commission 
believes  that  the  position  limits  and 
aggregation  reqtiirements  are  reasonable 
and  will  serve  to  minimize  potential 
manipulation  and  other  market  impact 
concerns  while  not  unduly  restricting 
Utiuidity  in  warrant  issuances. 

The  Commission  believes  the 
Exchange's  existing  surveillance 
procedures  appUcable  to  broad-based 
index  warrants  are  adequate  to  surveil 
the  trading  of  narrow-based  index 
warrants.  The  Commission  fotmd  that 
the  Exchange's  broad-based  surveillance 
procedures  were  adequate  to  surveil  for 
manipulation  and  other  abuses 
involving  the  warrant  market  and  the 
imderlying  component  seciuities.  Given 
the  fimcUonal  similarities  between 


t*This  is  similar  to  the  approach  taken  in 
regulating  namw-baaad  and  broad-beaed  Index 
options. 

''The  customer  spread  margin  njlea  applicable  to 
broad-baaed  stock  index  and  ctirrency  warrants  * 
were  approved  subject  to  a  one  year  pilot  prograrrL 
Tba  Cornmission  notes  that  narrow-based  index 
warrants  will  be  subject  to  the  same  pilot  program 
and.  upon  expiration  of  that  program,  11  will 
determine  whether  lo  revise  or  approve  on  a 
permanent  basis  the  proposed  spread  margin  rulea. 

'*The  Commission  notes  that  position  limits  for 
broad-based  stock  index  warrants  were  set  at  a  level 
roughly  aquivalant  to  75%  of  broed-based  index 
options.  In  the  abeeoce  of  trading  experience  with 
U.S.  equities  market  based  index  warrants,  the 
Ckitninission  believes  it  would  be  Imprudent  to 
establish  position  limits  for  positions  greater  than 
those  currently  applicable  (on  an  equivalent  basisi 
to  stock  index  options  on  the  same  index. 

>*  Because  each  individual  warrant  issuance  is 
aaatgned  a  separate  identification  symbol,  the 
Exchange  has  the  ability  lo  monitor  the  aggregation 
of  separate  iasuances  of  warrants  on  the  same 
imderlying  index. 


narrow  and  broad-besad  index  warrants, 
the  Commission  believes  it  is  reasonable 
to  apply  the  same  surveillanoe 
procedures  to  both. 

Similarly,  for  the  same  reasons  noted 
in  our  order  approving  broad-based 
index  warrants,  the  Commission 
believes  that  heightened  customer 
suitabihty  standards,  options  accoimt 
approval  requirements,  and  sales 
practice  procedures  which  are  modelled 
after  index  options  should  be  extended 
to  narrow-based  index  warrants.  The 
Commission  notes  that,  upon  approval 
of  this  frling,  the  Exchange  may  list  a 
warrant  upon  any  narrow-based  index 
that  the  Commission  has  previously 
approved  for  options  or  warrant  trading. 
Additionally,  in  order  to  expedite  SBC 
review  of  a  particular  warrant  issuance, 
the  Exchange  has  proposed  employing 
accelerated  listing  procedures  similar  to 
those  adopted  for  listing  options  on 
narrow-based  indexes.™ 

The  Commission  notes  that  these 
proposed  accelerated  listing  standards 
for  index  warrants  differ  frran  the 
standards  appUcable  to  narrow-based 
index  options  in  that  there  is  a 
minim  tun  nine  stock  requirement  for 
index  warrants  [i.e..  an  index  must 
initially  and  at  all  times  thereafter  be 
comprised  of  at  least  nine  stocks)  and 
that  index  warrants  may,  at  certain 
times,  utilize  a  p.m.  settlement 
methodology,  as  discussed  above.  The 
Commission  believes  the  proposed 
differences  are  reasonable  in  the  warrant 
context  for  several  reasons. 

With  respect  to  p.m.  settlement,  index 
warrants  are  issuer-based  products 
whose  terms  are  individually  set  by  the 
issuer,  with  the  number  of  warrants  on 
a  given  index  being  fixed  at  the  time  of 
issuance.  Accordingly,  it  is  not  certain 
that  there  will  be  a  significant  number 
of  warrants  in  indexes  with  similar 
components  expiring  on  the  same  day. 
This  may  reduce  pressure  from 
liquidation  of  warrant  hedges  at 
settlement.  Second,  the  Commission 
authorized  the  same  settlement 
methodology  for  broad-based  index 
warrants  and  believes  it  is  reasonable 
that  narrow-based  index  warrants 
operate  in  the  same  marmer.  With 
respect  to  the  nine  stock  requirement, 
the  Conunission  does  not  believe  that 
this  diflerence  is  such  that  it  will 
subject  narrow-based  index  warrants  to 


f  Accelerated  listing  prtx»dures  allow  the 
Exchange  to  permit  issuances  of  warrants  on  a 
particular  narrow-based  index  pursuant  lo  a  filing 
submitted  to  the  Conunission  for  effectiveness 
Immediately  upon  filing  under  Section  19(bH3KA| 
of  the  Ad.  In  the  event  that  a  proposed  index  does 
not  qualify  for  expedited  approval  under  these 
standards,  the  Exchange  is  not  precluded  from 
filing  a  proposed  rule  change  for  Cotrunlssion 
review  pursuant  to  Section  19(b)[2). 
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increased  manipulation.  In  bet,  narrow- 
based  index  options  impose  the  same 
maintenance  requirement  of  nine  stocks. 
The  Commission  does  not  believe  that 
the  creation  of  a  nine  stock  index,  as 
opposed  to  a  ten  stock  index,  will  lead 
to  increased  manipulation,  per  se, 
provided  the  other  listing  criteria  are 
satisfied.  The  Commission  notes  that 
this  requirement  precludes  the  issuance 
of  index  warrants  pursuant  to  the 
accelerated  listing  pnx»dures  upon  any 
index  comprised  of  less  than  nine 
stocks. 

The  Commission  believes  that  the 
accelerated  listing  procediues  will 
provide  a  sufficient  opportunity  for  it  to 
examine  natiow-baised  index  warrant 
products  based  on  new  indexes  (which 
require  that  a  filing  be  made  pursuant  to 
SecUon  19(b)(3)(A]  of  the  Act). 
Specifically,  the  Commission  believes 
that  the  seven  day  prefiUng  requirement 
gives  the  Conunission  staff  an 
opportimity  to  disctus  with  the 
Exchange  whether  its  proposal  to  list 
and  trade  partitnilar  narrow-based  index 
warrants  properly  qualifies  for 
effectiveness  upon  filing.  In  addition, 
the  Commission  finds  that  the  30  day 
delay  in  the  commencement  of  trading 
of  proposed  narrow-based  index 
warrants  will  provide  a  meaningful 
opportunity  for  pubUc  comment  prior  to 
the  commencement  of  trading,  while 
also  providing  the  Exchange  with  the 
opportunity  to  inform  market 
participants  in  advance  of  the  proposed 
trade  date  for  new  index  warrants.  In 
accordance  with  Section  19(b)(3)(C)  of 
the  Act,  if  the  Commission  determines 
that  the  rule  change  proposal  is 
inconsistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder,  the  30  day  delay  would 
allow  the  Commission  to  abrogate  the 
rule  change  before  trading  commences, 
which  will  minimize  disruption  on 
market  participants.  This  authority 
could  be  utilized  if.  for  example,  it  is 
determined  that  the  proposed  narrow- 
.based  index  warrant  does  not  satisfy  the 
applicable  accelerated  listing  standards. 

The  Commission  believes  that  the 
adoption  of  these  proposed  uniform 
listing  and  trading  standards  for  narrow- 
based  index  warrants  will  provide  an 
appropriate  regulatory  framework. 
Inese  standards  will  also  benefit  the 
Exchange  by  providing  it  with  greater 
flexibihty  in  structuring  narrow-based 
index  warrant  issuances  and  a  more 
expedient  process  for  Usting  narrow- 
based  index  warrants  without  further 
Commission  review  pursuant  to  Section 
19(b)  of  the  Act.  As  noted  above, 
additional  Commission  review  of 
specific  warrant  issuances  will  generally 
only  be  required  for  warrants  overlying 


any  non-approved  naiiow-based  index 
that  has  not  been  previously  approved 
by  the  Commission  for  narrow-based 
index  warrant  or  options  trading.  If 
Commission  review  of  a  particular 
warrant  issuance  is  required,  the 
Conunission  expects  that,  to  the  extent 
that  the  warrant  issuance  compUes  with 
the  uniform  criteria  adopted  herein,  its 
review  should  generally  be  limited  to 
issues  concerning  the  newly  proposed 
index.  This  should  help  ensure  that 
such  additional  Commission  review 
could  be  completed  in  a  prompt  manner 
without  causing  any  unnecessary  delay 
in  listing  new  narrow-based  index 
warrant  products. 

The  Commission  finds  good  cause  f(3r 
approving  the  proposal,  as  amended, 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notic»  thereof  in  the 
Federal  Register  in  order  to  allow  the 
NYSE  to  begin  listing  narrow-based 
sttxik  index  warrants  without  delay-  As 
discussed  above,  the  proposal  is  nearly 
identical  to  those  submitted  by  several 
other  SROs."  These  other  narrow-based 
stock  index  warrant  proposals  were 
subject  to  the  full  notice  and  comment 
period  and  no  comment  letters  were . 
received  in  response.  The  Commission 
notes  that  the  filing,  as  amended,  brings 
the  NYSE's  proposal  into  conformity 
with  those  of  the  other  extihanges. 
Accordingly,  the  Commission  does  not 
beUeve  the  filing,  as  amended,  raises 
any  new  or  imique  regulatory  issues. 

For  these  reasons,  the  Commission 
believes  there  is  good  cause,  consistent 
with  Section  19(b)(2) "  of  the  Act,  to 
approve  the  Exchange's  proposal,  as 
amended,  on  an  accelerated  basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argtmients  concerning  the  foregoing. 
Person  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington.  IX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW,. 


Washington.  DC  Copies  of  sudi  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
August  14.  1996. 

/( therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that 
proposed  rule  change  (SR-NYSE-95- 
42)  is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  ptrrsuant  to  delegated 
author!  ty.3* 

MaigarM  R  McFariand. 
Deputy  Seaeiary. 

IFR  Ooc.  96-18712  Filad  7-23-96;  a:4S  am) 
■UMa  ooM  Mis-ai-n 


pwane  Na  34-37450;  File  No.  SR-NYSE- 
06-11] 

Self-Regulatory  Organizations:  the 
New  York  Stock  Exchange.  Inc.;  Order 
QranOng  Approval  To  Propoeed  Rule 
Change  Relating  to  Prooadures  for 
PuWh:  Release  of  Information  by  Ita 
Uated  Companiee 

July  17. 1996. 
I.  Introduction 

On  May  7. 1996.  the  New  Yoik  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchanse  Act 
of  1934  ("Act") '  and  Rule  19b-4j 
thereimder,^  a  proposed  rule  change  to 
amend  its  rules  governing  the 
procedures  followed  by  its  listed 
companies  for  disseminating  material 
news  or  information  to  the  ptiblic. 

The  proposed  rule  change  was 
published  for  comment  in  Sectmties 
Exchange  Act  Release  No.  37237  (May 
22, 1996).  61  FR  26943  (May  29. 1996). 
No  comments  were  received  on  the 
proposal. 

n.  Description  of  the  Propoeal 

The  Exchange's  timely  disclosure 
procedures  require  listed  companies  to 
release  to  the  public  any  news  or 
information  which  might  reasonably  be 
expected  to  materially  affect  the  market 
for  their  seciuities.  Section  202.06(B) 
and  Section  202.06(C)  of  the  Exchange's 
Listed  Company  Manual  ciurently 
requires  listed  companies  to 
disseminate  material  news  to  Dow  Jones 
&  Company,  Inc.  ("Dow  Jones")  and 


"  See  sufirD  note  3. 

"15  U.S-C.  S7aa(b)(21  (ISSa). 


"15  tJ.S.C.  i  7Bs(b)(2l  I19S8)- 

"  17  (TR  S  2(KI.JO-3lal(121  (1994). 

M5U.S.C7aa(bMl) 

>ir(3lt240.igtK-«. 
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Reuters  Economic  Services  ("Reuters").  - 
Listed  companies  are  encouraged. 
though  not  required,  to  promptly 
distribute  news  releases  to  Bloomberg 
Business  News  ("Bloomlwrg").  It  is 
common  practice  today  among  many 
listed  companies  to  disseminate 
material  news  to  Dow  ^nes,  Reuters 
and  Bloomberg. 

The  Exchange  proposes  to  amend  this 
rule  to  require  listed  companies  to 
disseminate  news  or  information  which 
might  reasonably  l>e  expected  to 
materially,  affect  the  market  for  their 
securities  to  Bloomberg,  in  addition  to 
Dow  Jones  and  Reuters.  According  to 
the  NYSE,  Bloomberg's  news  network 
has  dramatically  expanded  in  recent 
years  and  reaches  a  broad  base  of  equity 
participants  and  related  subscribers.  ^ 

in.  Diacuaeion 

After  careful  consideration  of  the 
NYSE's  proposal,  and  based  on  the 
belief  that  Bloombeig  is  a  widely  used 
news  service  organization  within  the 
investing  community,  the  Commission 
Snds  that  the  NYSE's  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  tielieves  the  proposal  is 
consistent  with  Section  60))(5)  ••  of  the 
Act,  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Ommission  believes  that  it  is 
reasonable  for  the  NYSE  to  require  its 
listed  companies  to  distribute  material 
news  releases  to  Bloomberg  as  virell  as 
Dow  (ones  and  Reuters  as  currently 
required.  As  previously  stated, 
Bloomberg  is  a  24-hour,  global  news 
service  which  instantaneously  transmits 
more  than  3.000  stories  daily  to  over 
140,0(X)  on-line  customers  from  its  63 


'  [nfornutioQ  obti'ned  fmni  BlnomlMrg'i  Home 
Pege  on  tbe  internet  (wwMr.bloombent-Com) 
indtcatei  tbet  Bloomberg,  an  afiiliare  orBloon^>eig 
Financial  Miukeu.  b  a  Z4-bour.  global  .-jews  aervice 
which  imnanteceously  tnna.-niu  mora  then  3,000 
swriM  daily  to  over  140.000  on-line  cuatomers  from 
ile  S3  bureeus  around  the  world.  II  ii  •  fuU-aervtce 
oewi  aervice  availeble  on  dedicated  camputer 
larmlneia.  According  to  Bloomberg,  it  provides  live 
ooverega  of  the  world's  govemmenu.  corpoiattons, 
iodustries.  and  all  major  financial  markets.  These 
merkets  include:  government,  corporate.  *nd 
municipal  bonds;  equity  and  preferred  slrx:kj: 
commodities;  and  cunencies.  In  addition, 
Bloosnberg  ststoi  its  news  byline  regularly  appeers 
in  moce  than  ISO  flagship  newspapers  llmiugbout 
the  United  States.  Europe  end  Asia. 

«t5u.aa7«ubK5). 


bureaus  around  the  world;  and,  its  news 
byline  regularly  appears  in  more  than 
160  flagship  newspapers  throughout  the 
U.S..  Europe  and  Asia. 

The  Commission  believes  that 
approval  of  the  NYSE's  proposal  to 
amend  Section  202.06(B)  and  Section 
20Z.06(C)  of  its  Listed  Company  Manual 
to  mandate  the  dissemination  of 
material  news  to  Bloomberg  will 
provide  the  public  with  an  additional 
source  for  obtaining  information  about 
NYSE  listed  companies,  thereby 
improving  the  public's  sbLlity  to  assess 
the  suitability  of  these  companies  for 
various  investment  purposes. 
Expanding  the  list  of  required  news 
services  to  include  Bloomberg  virill  also 
increase  the  probability  of  the  material 
news  being  received  by  those  it 
potentially  may  impact,  and  those  most 
likely  to  be  in  need  of  tbe  information. 

Moreover,  the  addition  of  Bloomberg 
should  facilitate  the  widespread 
dissemination  of  the  information  within 
the  market  place,  thus  improving  the 
public's  ability  to  t>e  quickly  informed 
about  material  changes  afiecting  listed 
companies.  Additionally,  the  mandatory 
dissemination  of  material  news  to 
Bloomberg  will  not  necessarily  impose 
any  undue  burden  on  listed  companies 
because  the  proposal  is  simply  to  codify 
what  NYSE  already  has  stated  is  a 
widespread  practice  of  many  NYSE 
listed  companies  and  in  any  case,  any 
additional  burdefi  is  minimal.  Based  on 
the  above,  the  Commission  believes  that 
the  proposed  amendment  is  consistent 
with  Section  6(b)(5) '  of  the  Act  in  that 
it  seeks  to  promote  just  and  equitable 
prinaples  of  trade,  will  serve  to  prevent 
fraudulent  and  manipulative  acts,  and, 
in  general,  to  protect  investors  and  the 
public. 

rv.  CoBclmioa 

For  the  reasons  discussed  above,  the 
Commission  tieUeves  the  proposal  of  the 
NYSE  to  amend  its  niies.  contained  in 
Section  202.06(B)  and  Section  202.06(C) 
of  its  Listed  Company  Manual,  which 
govern  the  procedures  followed  by  its 
listed  companies  for  disseminating 
material  news  or  informatioo  to  the 
public  is  consistent  vrith  Section  6(b)(5) 
of  the  Act. 

H  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (SR-NYSE-96- 
11)  is  approved. 

For  the  Comjnissioa,  by  the  Division  of 
Market  RegulatiOQ,  pursuant  to  delegated 
authority.' 


Maijuet  H.  McFarUnd, 

Deputy  Secretaiy. 

IFR  Doc  96-18718  Piled  7-23-96:  8:45  am) 

■UMO  coot  mi^i-a 
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SaH-Ragulatory  OrganlzaUofw;  Th« 
Options  Ctaering  Corporation;  Notice 
of  Filing  and  (Mar  QranUng 
Accaiarated  Approve  on  a  Tamporary 
Basis  of  a  Prapoaad  Rula  Ctianga 
Concsming  Equity  TMIS 

July  17,  1996. 

[>ursuant  to  Section  ig(b)(l)  of  tbe 
Securities  Exchange  Act  of  1934 
("Act"), '  notice  is  hereby  given  that  on 
May  31,  1996,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
primarily  by  CXX.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change 
through  November  30, 1996. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Solistance  of 
the  Proposed  Rule  Clunge 

The  proposed  rule  change  will  extend 
the  order  granting  temporary  approval 
of  OCX's  use  of  its  Theoretical 
Intermarket  Margin  System  ("TIMS")  for 
calculating  clearing  margin  positions  in 
equity  options.  ^ 

n.  Self-Regulatory  Oiganizalion'a 
Statemeat  of  tlie  Puipoee  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Sling  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  Th^  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
sununaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 


»i5U.S£.r8in>Xs). 

•IS  u.S£.  7aeO>K2). 
'17  CFR  Z0a.3O-3(aKl2). 


'15U.S.CS78a(b)(ll(19B«). 

'  Equity  TIMS  U  e  nndifled  version  of  OCX:°S 
t4on-Equity  TIMS,  which  is  OOC'S  margin  system 
used  to  calculata  requirements  on  options  for  which 
the  underlying  asset  is  anything  but  an  equity 
security.  Securities  Exchange  Act  Release  No.  23167 
(April  27.  laeej.  si  FR  I6127  IFlle  No.  SR-OCC- 
BS-21T  lonler  spproving  Non-Equity  TIMS}. 

*  The  Cosnmiaalon  Itas  moditlsd  the  text  of  the 
suromeriea  psepwed  l>y  OCC 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Hule 
Change 

On  March  1, 1991,  the  Commission 
temporarily  approved  a  proposed  rule 
change  that  aumori2»d  CXXZ  to  use 
TIMS  to  calculate  clearing  member 
margin  requirements  on  equity  options.* 
Since  its  initial  temporary  approval  of 
Equity  TIMS,  the  Commission  has 
exteniled  the  temporary  approval  four 
times.' 

Equity  TIMS  utilizes  options  price 
theory  (i.e.,  an  option  pricing  mtxlel)  to 
project  the  cost  of  liquidating  in  the 
event  of  a  "worst  case"  theoretical 
change  in  the  price  of  the  imderlying 
securities,  each  clearing  member's  short 
equity  option  positions  and  long  equity 
option  positions  on  which  OCC  is 
entitled  to  assert  a  lien.  This  projected 
liquidation  cost  is  then  used  by  Equity 
T^4S  to  calculate  for  each  clearing 
member  a  margin  requirement  to  cover 
that  cost. 

OCC  presented  a  report  to 
Commission  staS  in  April  1995 
pursuant  to  staff  inquiries  as  to  whether 
volatility  for  a  ten-year  period  should  be 
used  to  determine  equity  options  margin 
intervals.  OCC's  analysis  suggests  that  a 
ten-year  time  frame  presents  problems 
in  adequately  assessing  the  potential 
fiituue  volatility  of  individual  equities. 
OCC  asserts  that  some  equities  (e.g., 
initial  public  offerings)  with  traded 
options  experienced  high  volatility  less 
than  ten  years  ago  but  now  are  well 
established,  less  volatile  securities. 
However,  some  equities  vtrith  traded 
options  that  historically  have 
experienced  lower  volatiUty  have  seen 
volatility  increase  due  to  market  factors 
or  changes  in  the  business  climate. 

Accordingly,  CXX!  explored 
alternatives  to  using  a  ten-year  period 
for  determining  equity  options  margin 


*  After  tiia  Commisaion's  spproval  of  File  No.  SR- 
OOOas-12  on  March  1.  IWl.  OCC  phased  out  iu 
previous  margin  system,  which  was  known  as  the 
"prtxluction  system."  and  since  then  has  used 
Equity  TIMS  to  celculste  its  clearing  members' 
mainin  requirements  OD  equity  option  poaitiooa. 
For  a  complete  description  of  Equity  TIMS,  refer  to 
Securities  Exdian^e  Ad  Relesse  No.  2892a  (March 
1. 1(»1).  56  FR  9995  IFila  No.  SR-0CC-B9-121 
(order  approving  \he  use  of  Equity  TIMS  to 
calculate  margin  on  equity  options  on  a  tesnporary 
basis  through  l><ay  31,  1992). 

*  Securities  Exchange  Act  Release  Nos.  30761 
(May  29,  1992),  57  FR  24266  [File  No.  SR-OCC-92- 
151  (order  extending  the  approval  of  Equity  TIMS 
through  May  31, 1993);  32366  (May  26, 1993).  58 
FR  31»S9  (File  No.  SR-O(X-«3-061  (order 
,M,renitlng  tlie  approval  of  Equity  TIMS  through 
May  31. 19MI:  34065  (May  13.  1994).  59  FR  26534 
(File  No.  SR-IXX>9*-031  (order  extending  the 
approval  of  Equity  TIMS  through  May  31. 1995): 
and  36003  (July  21, 1995).  60  FR  36880  IFila  No. 
SR-OCX>9S-4>7|  (order  extending  the  approval  of 
Equity  mulS  through  May  31, 1996). 


intervals.  As  a  result  of  its  research  into 
such  alternatives,  OCC  believes  that  the 
use  of  a  four-year  stable  distribution  for 
the  purposes  of  determining  equity 
margin  intervals  within  Equity  TIMS 
should  address  the  Ckiinmission's 
concerns.  Stable  distributions 
essentially  seek  to  fit  a  probability 
distribution  to  a  sample  of  historical 
data  without  any  implicit  assumptions 
of  normalcy.  OCC  believes  that  stable 
distribution  parameters  will  provide  it 
with  a  greater  breadth  and  quality  of 
information  fit>m  a  given  period  of 
historical  data  and  proposes  to  use  a 
four-year  period  for  purposes  of  setting 
equity  option  mai^  intervals. 

CXX  believes  tbe  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  Act  and 
the  rules  and  regulations  promulgated 
thereimder  because  Equity  TIMS  should 
enhance  CX)C's  ability  to  safeguard  the 
securities  and  funds  for  whif:h  it  is 
responsible. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  vinth  respect 
to  the  proposed  rule  change  and  none 
were  received. 

m.  Date  of  Effectiveness  of  the 
Propoeed  Rule  Changs  and  Timing  for 
CommiMion  Actkm 

SecUon  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.* 
Additionally,  Section  17A(a)(l)  of  the 
Act  ^  encourages  the  use  of  efficient, 
-  effective,  and  safe  procedures  for 
securities  clearance  imd  settlement.  Tbe 
Commission  continues  to  believe  that 
OCX'S  proposal  to  utilize  Equity  TIMS 
meets  the  requirements  of  the  Act 
because  (XX's  use  of  Equity  TIMS  over 
the  past  six  years  has  resulted  in  better 
assessments  of  OCC's  risk  exposure 
assotnated  with  the  clearance  and 
settlement  of  its  clearing  members' 
equity  option  positions  and  has  resulted 
in  calculations  of  clearing  margin  that 
more  accurately  reflect  that  risk 
exposure. 


Nevertheless,  while  the  Commission 
continues  to  believe  that  the  margin 
methodology  employed  by  Equity  TIMS 
is  basically  sound,  the  C:ommissioa  staff 
must  fully  analyze  the  efficacy  of 
utilizing  the  four-year  stable 
distribution  intervals  for  Equity  TIMS 
before  determining  whether  to  grant 
permanent  approval.  Consequently,  the 
Commission  is  granting  temporary 
approval  for  Equity  TIMS  through 
November  30, 1996. 

CXX  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposal  prior  to  the 
thirtieth  day  after  the  publication  of 
notice  of  filing  of  the  proposed  rule 
change.  The  Commission  finds  such 
good  cause  because  accelerated 
approval  will  allow  OCC  to  continue  to 
use  Equity  TIMS  without  interruption 
while  the  Commission  and  OCX  further 
examine  Equity  TIMS.  The  Cknnmission 
notes  that  (luring  the  five  previous 
temporary  approval  periods,  neither 
CKX  nor  the  Commission  has  received 
any  adverse  cximments  regarding  Equity 
TIMS  from  its  clearing  members,  and 
none  are  expected  with  regard  to  this 
filing. 

IV.  Solicitation  of  Caauaenls 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
shotdd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  vnitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  cnpying  in 
the  Cximmission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  O.C  20549.  Copies  of  such 
filings  will  also  be  available  for 
Inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  file  number  SR-OCC-96-06  and 
should  be  submitted  by  August  14, 
1996. 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
'  proposed  rule  (±ange  (File  No.  SR- 
CXX-96-0B)  be,  and  hereby  is, 
approved  on  an  accelerated  basis 
through  November  30, 1996. 


•15  U.S.C  S78q-l(bK3)(F)  (19661. 
'  15  U.S.C  S7eq-l(a)(ll  (1968). 
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For  th«  ComxniMion  by  the  Division  of 
Mirket  Rngulatioa.  pumjant  to  dslegitad 
mulbority* 

Mvgmt  a  McTviod. 
Deputy  Secretary. 
IFR  Doc.  96-18717  Filed  7-23-96;  S:4S  iml 


(MiMM  No.  S4-«743a;  Fl>  No.  SR-OCC- 

96-oq 

Soi^Raguialory  OrgantaaHofia:  Hm 
Opilona  CiMrIng  CorporMlon;  Notica 
of  FMng  of  fVopo— d  Rulo  Chang* 
IWaUng  to  tho  Inuanc*,  Ctaaranea, 
and  Satttamant  of  DiVS,  OWLS,  and 
mSKS 

July  15.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"],i  notice  is  hereby  given  that  on 
March  19. 1996.  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Conunission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  n,  and 
in  below,  which  Items  have  been 
prepared  primarily  by  OCC.  On  June  20, 
1996,  OCC  filed  an  amendment  to  the 
proposed  rule  change,'  The  Commission 
is  publishing  this  notice  to  solicit 
comments  from  interested  persons. 

L  Sclf-Rcgiilatof7  Organization's 
Statameat  of  the  Terms  of  Substance  of 
the  Proposad  Kale  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  certain  OCC  by-laws 
and  rules  and  to  append  new  sections 
to  OCC's  by-laws  and  rules  to  provide 
for  the  issuance,  clearance,  and 
settlement  of  new  equity  derivative 
products  referred  to  as  Dividend  Value 
of  Slock  ("DIVS") "».  Options  with 
Limited  Stock  ("OWLS")  ■",  and 
Residual  Interest  in  Stock  ("iUSICS")». 

n.  Self-Ragnlatory  OiganizatlaB's 
Statament  of  the  PnrpoM  of,  and 
Statotory  Basis  tor,  the  Pnqpoaed  Kale 

QuBWB 

b  its  filing  with  the  Commission, 
OCC  included  statements  conceming 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
commeats  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self-Ragalatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  will  amend 
certain  OCX  by-laws  and  mles  and  will 
append  new  sections  to  OCC's  by-laws 
and  rules  to  permit  the  issuance, 
clearance,  and  settlement  of  new  equity 
derivative  products  referred  to  as  DIVS, 
OWLS,  and  RISKS.  DIVS,  OWLS,  and 
RISKS  are  proposed  to  be  listed  and 
traded  on  the  Philadelphia  Stock 
Exchange  ( "PHLX").< 

1.  Description  of  DIVS,  OWLS,  and 
RISKS 

Each  of  these  three  new  options- 
lelated  products  will  be  traded 
separately  on  the  FHLX  equity  option 
floor.  It  is  intended  that  an  investor  who 
owns  all  three  will  be  in  an  economic 
position  similar  to  an  investor  who 
owns  the  underlying  stock  except  that 
ownership  of  DIVS,  OWLS,  and  RISKS 
will  not  give  the  holder  voting  rights. 
PHLX  has  indicated  that  it  intends  to 
introduce  new  series  of  DfVS,  OWL£, 
and  RISKS  in  a  coordinated  way  so  that 
whenever  a  series  of  DIVS  on  a 
particular  underlying  stock  is  opened 
for  trading  a  series  otOWLS  and  a  series 
of  RISKS  with  the  same  termination 
date  also  will  be  open  for  trading.^  In 
addition.  OWLS  and  RISKS  in  the 
coordirsated  series  will  have  the  same 
termination  claim,  which  is  a  concept 
similar  to  the  strike  price  of  an  option. 
OWLS  and  RISKS  will  be  considered 
European  style  products  in  that  they 
caimot  be  exercised  prior  to  expiration. 

Each  DIVS  given  the  holder  the  right 
to  receive  and  obligates  the  writer  to  pay 
on  the  termination  dale  dividend 
equivalents  on  a  per  share  basis  equal  to 
any  regular  dividends  distributed  to 
stockholders  by  the  issuer  of  the 
underlying  stock.  However,  certain 
distributions  may  be  reflected  in  an 
adjustment  to  the  unit  of  trading  or  to 
the  number  of  outstanding  DIVS  rather 
than  in  a  dividend  equivalent  payment 


•  17  CFR  200.]a-](aK12)  (1«S). 
'  15  U.S  C  i  7a.ft>)(i)  (1968). 

•  LMtar  liaDi  Micbaal  C.  Viuk.  OCC  to  Imny  W. 
Carpenter,  AMistent  Olractor,  Division  of  Market 
Regulation.  CcMnmieeion  Quae  19, 1996). 


>Tbe  Commiieioo  tiaa  modified  the  text  of  the 
summariee  prepared  by  OCC. 

*  For  deecriptioQ  ot  the  PHUC  propoeai  to  lial  and 
trede  DIVS.  OWLS,  and  iUSKS.  refer  lo  Securities 
Eicluoge  A«  Ralaasa  No.  36127  (August  2B,  1999). 
60  nt  44533  IFile  No.  SR-PHLX-9i-19l  (noUce  of 
proposed  rule  change  relating  lo  DIVS,  OWLS,  and 
RISKS).  To  Iha  extern  that  discrepancies  exist 
between  the  pteaent  filing  and  SR-PHLX-95-19, 
OCC  believes  (hat  this  fling  n^presents  the  current 
intentions  of  PHLX,  and  OtX  aoticipetes  that  PHLX 
will  amend  its  filing  to  eiiminale  any 
ImTfiMiBtem  lee 

>The  expiration  dale  of  a  sariea  of  DIVS.  OWLS, 
and  RISICS  may  have  an  expiration  date  up  to  60 
tnontha  fotiowiog  the  iaauance  dale  of  sudi  i 


Specifically,  each  OWLS  gives  the 
holder  the  right  to  receive  and  obligates 
the  writer  to  pay  on  the  termination  date 
either  (i)  the  number  of  shares  of  the 
security  imderlying  the  OWLS  [i.e.,  the 
unit  of  trading,  which  usually  is  100 
shares)  if  the  closing  price  of  the 
imderlying  security  at  expiration  of  the 
OWLS  is  less  than  or  equal  to  the 
termination  claim  or  (ii)  the  number  of 
sliares  of  the  underlying  security  equal 
in  value  to  the  tennination  claim  times 
the  unit  of  trading  if  the  closing  price  is 
greater  than  the  tennination  claim.  In 
other  words,  the  mmrimiiin  value  that 
the  OWLS  holder  will  receive  is  fixed  at 
the  aggregate  amount  of  the  tennination 
claim,  but  that  value  always  vrill  be  paid 
in  stock  rather  than  in  cash. 
Accordingly,  if  the  closing  price  at 
expiration  is  greater  than  the 
tennination  cuaim,  the  number  of  shares 
received  by  the  bolder  will  be  less  than 
the  unit  of  trading  for  the  OWLS,  and  if 
the  closing  prii:e  at  expiration  is  less 
than  or  equal  to  the  termination  claim, 
the  holder  will  receive  the  number  of 
shares  of  the  underlying  security 
represented  by  the  unit  of  trading.* 
Therefore,  holding  an  OWLS 
functionally  resembles  a  covered  call 
writing  transaction  (i.e.,  a  purchase  of 
the  imderlying  slock  combined  with  the 
sale  of  a  European  style  call  option  on 
that  stock).  However,  unlike  the  writer 
of  a  covered  call  that  expires  in  the 
money,  the  OWLS  holder  will  receive 
stock  instead  of  cash  upon  settlement. 

Each  RISKS  gives  the  holder  the  right 
to  receive  a  number  of  shares  of  the 
stock  underlying  the  RISKS  equal  in 
value  to  the  excess,  if  any,  of  the  closing 
price  of  the  imderlying  security  at  the 
termination  date  over  the  tennination 
claim  of  the  RISKS  times  the  unit  of 
trading.  7  If  the  closing  price  of  the 
underlying  security  is  less  than  or  equal 
to  the  termination  claim,  the  RISKS  will 
expire  worthless,  and  the  holder  will 


s  For  example,  if  the  tenninatioa  claim  lot  a  aeriee 
of  OWLS  is  S50,  the  unit  of  trading  is  100  shares, 
and  tlie  closing  price  (or  the  underlying  stock  at 
tennination  of  the  OWLS  is  S80.  holders  of  OWLS 
would  be  entitled  to  receive  the  number  of  shares 
of  the  underlying  slock  having  an  aggregate  mariut 
value  of  100  X  SSO  >  SSOOO  per  OWLS  held. 
Accortlingly.  since  iSOOO/SSO  «  62.5  shares,  the 
bolder  would  be  entitled  to  receive  62  whole  iharae 
per  OWLS  held  and  a  ceah  peymeni  in  lieu  of  any 
Aactionsl  share.  However,  If  the  cloeil^  price  of  the 
slock  bed  been  $50  or  less  (i-e..  equal  to  or  lose  than 
the  tennination  claim  of  the  OWLS),  the  OWLS 
holder  would  receive  100  shares  per  OWLS  held. 

'  For  example,  a  bolder  of  fUSKS  in  s  series 
canesponding  to  the  eeries  of  OWLS  refeired  to  in 
the  preceding  example  would  be  entitled  to  receive 
en  eggregste  number  of  shares  of  stock  underlying 
the  RISICS  equal  in  value  to:  100  x  (S80  -  SSO)  - 
S3000.  Since  S3000/SSO  >  37.5  shares,  e  RISKS 
bolder  would  be  entitled  to  receive  37  shares  per 
RISKS  held  and  a  caah  payment  in  lieu  of  any 
fractional  share. 


311502 
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reixive  nothing.  Accordingly,  holding  a 
RISKS  functionally  resembles  holding  a 
call  option  except  that  the  RISKS  holder 
receives  any  in-the-money  value  of  the 
option  in  kind,  (i.e.,  by  receipt  of  a 
number  of  shares  of  the  underlying 
security  equal  to  the  in-the-money 
value)  as  differentiated  from  a  call 
option  holder  who  either  will  (i)  pay  an 
exercise  price  lo  purchase  the 
imderlying  shares  and  then  sell  such 
shares  or  (ii)  enter  into  a  closing 
transaction  to  capture  the  in-the-money 
value. 

Writers  of  OWLS  and  RISKS  will  have 
obligations  corresponding  to  the  rights 
of  holdera.  With  respect  to  OWLS,  some 
performance,  which  will  ordinarily  be 
delivery  of  some  amount  of  the 
underlying  stock,  will  always  be  due  at 
termination.  However,  RISKS  that 
expire  at-the-money  orout-of-the-money 
will  terminate  without  any  performance 
being  required.  RISKS  that  are  in-the- 
money  at  expiration  automatically  will 
require  writers  to  deliver  and  entitle 
holders  to  receive  the  underlying  stock 
without  regard  to  any  notice  of  exercise. 
Similarly,  no  exercise  of  DIVS  will  be 
required  in  order  to  entitle  the  holder  to 
receive  and  lo  obligate  the  writer  to  pay 
dividend  equivalents  during  the  term  of 
tho  DIVS.  Accordingly,  the  concepts  of 
exercise  and  assignment  are  not  used  in 
relation  to  DIVS,  OWLS,  and  RISKS. 

2.  Proposed  Amendihents  to  OCC's  By- 
Laws 

The  proposed  rule  change  will  make 
amendments  to  Article  I  of  OCC's  by- 
laws regarding  definitions  that  will 
include  minor  changes  and  additions  to 
several  defined  terms  in  order  to 
indicate  how  such  terms  will  apply  to 
DIVS.  OWLS,  and  RISKS.  In  certain 
cases  where  DfVS,  OWLS,  and  RISKS 
are  simple  to  be  included  with  other 
OCC-issued  securities,  this  has  been 
done  by  substituting  the  general  term 
"cleared  security"  for  an  existing  list  of 
products  rather  than  adding  three  more 
product  names  lo  the  list.  Definitions  of 
the  terms  DIVS,  OWLS,  and  RISKS  also 
have  been  added. 

The  proposed  rule  change  also  will 
amend  Article  VI  of  the  by-laws 
regarding  clearance  of  exchange 
transactions  to  make  minor  c^^ges  and 
additions  to  several  sections  in  order  to 
make  these  by-laws  applicable  to 
transactions  in  DIVS,  OWLS,  and 
RISKS.  Interpretation  .01  to  Article  VI, 
Section  9  of  the  by-laws  will  be 
amended  lo  make  clear  that  subsections 
(a)  and  (b)  of  Section  9  apply-only  to 
sloc:k  options.'  Provisions  parallel  to 


those  found  in  Section  9  that  wall  be 
appUcable  to  DIVS,  OWLS,  and  RISKS 
appear  in  new  Article  XXV  of  OCC's  by- 
laws. 

Section  1 1  of  i\rticle  VI  regarding 
adjustments  will  be  amended  to  provide 
that  the  OCC  Securities  Committee  shall 
have  the  authority  to  make  adjustments 
to  DIVS,  OWLS,  and  RISKS  pursuant  to 
the  same  procedures  utilized  for 
adjustments  to  other  options.  Although 
other  provisions  of  Section  11  may  also 
be  applicable  to  DIVS,  OWLS,  and 
RISKS,  the  precise  way  in  which  those 
provisions  will  be  applied  will  be  set 
forth  in  new  Article  XXV  of  the  by-laws. 
Article  Vin  of  the  by-laws  regarding  the 
stock  clearing  fimd  also  will  be 
amended  to  include  minor  additions  to 
several  sections  to  include  DIVS,  OWLS, 
and  RISKS. 

3.  Proposed  Article  XXV  of  OCC's  By- 
Laws 

The  introduction  to  proposed  Article 
XXV  makes  clear  thl  OCC's  by-laws  in 
Articles  I  through  XI  also  are  applicable 
to  DfVS,  OWLS,  and  RISKS,  except 
where  expressly  modified  or  made 
inapplicable  by  Article  XXV.  Following 
the  convention  observed  in  the  by-laws 
relating  to  other  products,  the  effect  of 
each  by-law  section  in  Article  XXV  on 
other  by-laws  will  be  stated  in  brackets 
at  the  end  of  each  section  in  Article 
XXV. 

Proposed  Article  XXV,  Section  1  adds 
certain  new  definitions  relevant  to 
OrVS.  OWLS,  and  RISKS  and  r<nlefines 
certain  terms  defined  in  Article  I  of  the 
by-laws  to  assign  different  meanings 
when  those  terms  are  used  with  respect 
to  DIVS,  OWLS,  and  RISKS.  With 
respect  to  DIVS,  the  term  "dividend 
payable  date"  has  been  defined  to  mean 
the  dale  on  which  the  dividend 
equivalent  is  required  lo  be  paid  by  the 
writer  of  a  DIVS  lo  OCC  and  by  OCC  to 
the  holder  of  a  DIVS.  The  term  "ex 
dividend  date"  has  been  defined  lo 
mean  the  "ex"  dale  for  the 
corresponding  dividend  on  the 
underlying  security. 

As  a  result  of  the  foregoing 
definitions,  the  right  of  a  DIVS  holder  to 
receive  and  the  obligation  of  a  DIVS 
writer  to  pay  a  dividend  equivalent  will 
be  fixed  at  the  close  of  tracling  on  the 
business  day  preceding  the  ex  dividend 
dale.  The  actual  payment  may  occur 
days  or  weeks  later  to  coincide  with  the 
payable  date  for  the  corresponding 
dividend  on  the  underlying  stock.  It  is 
desirable  to  harmonize  these  payable 
dates  in  order  to  make  hedging  and 
other  strategies  involving  combined 


s  Section  9(e)  telates  to  the  rights  and  obligations 
of  call  option  holders  and  writers.  Section  9(b) 


concerns  the  righu  end  obligatioils  of  pat  option 
holders  end  writers. 


positions  in  DIVS  and  the  underlying 
stock  most  efficient.  As  a  result,  it  is 
possible  that  an  obligalion  lo  pay  or 
righl  lo  receive  a  dividend  equivalent 
that  accrued  prior  lo  the  termination 
date  of  a  DIVS  will  remain  outstanding 
after  the  termination  date.  OCC  simply 
will  continue  lo  i:arTy  the  dividend 
equivalent  right  or  obligation  in  a 
manner  similar  lo  a  settlement 
obligation  of  an  exercised  option. 

As  defined  in  i^rticle  XXV  of  OCC's 
by-laws,  the  "tennination  settlement 
dale"  for  a  particular  series  of  OWLS 
and  RISKS  is  the  dale  on  which 
performance  is  lo  be  rendered  with 
respect  lo  the  terminated  OWLS  and,  if 
any  settlement  is  due,  the  tenninated 
RISKS.  OCC  Rule  2602  specifies  that  the 
settlement  date  will  be  the  third 
business  day  following  the  termination 
date. 

The  term  "closing  price"  virill  be 
defined  lo  mean  the  closing  price  for  the 
underlying  security  on  the  primary 
market  on  the  business  day  prior  to  the 
termination  date  of  OWLS  or  RISKS. 
However,  the  exchange  may  provide 
that  the  closing  price  be  based  on  an 
average  of  prices  of  the  underlying 
security  near  the  close  of  business  on 
that  day.  The  exchange  must  specify 
that  it  intends  to  use  an  average  of 
prices  prior  to  the  opening  of  trading  in 
any  series  of  OWLS  or  RISKS. 

The  proposed  definition  of 
"termination  claim"  provides  that  any 
reference  lo  the  term  "exercise  price" 
will  refer  lo  the  termination  claim  of 
OWLS  or  RISKS.  As  staled  earlier, 
because  notice  of  exercise  is  not 
required  at  the  termination  of  an  OWLS 
or  RISKS,  the  concept  of  "exercise"  has 
no  relevance  to  OWLS  or  RISKS. 

As  proposed.  Article  XXV.  Section  2 
sets  forth  the  general  rights  and 
obUgations  of  holders  and  writers  of 
DfVS.  OWLS,  and  RISKS.  Article  XXV, 
Section  3  sets  forth  the  agreements  of  a 
writing  clearing  member  when  effecting 
an  opening  writing  transaction  in  DIVS, 
OWLS,  or  RISKS. 

As  proposed.  Section  4  of  Article  XXV 
describes  the  application  of  the 
adjustment  rules  of  Article  VI,  Section 
11  of  OCCs  by-laws  to  DIVS,  OWLS, 
and  RISKS.  In  addition.  Section  4 
provides  general  and  discretionary 
guidelines  as  to  bow  the  OOC  securities 
committee  will  ordinarily  make 
adjustments  for  DIVS,  OWLS,  and 
RISKS. 

Proposed  Section  5  of  Article  XXV 
provides  that  Section.l9  of  Article  VI 
relating  to  the  shortage  of  underlying 
securities  is  applicable  to  OWLS  and 
RISKS  except  that  restrictions  on 
exenases.  an  action  that  can  be  taken 
with  respect  to  put  options,  cannot  be 
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applied  to  OWLS  or  RISKS  because 
OWLS  and  RISKS  ais  nol  exercisable. 
Article  XXV,  Section  6  sets  forth  the 
steps  OCC  may  take  in  the  event  the 
closing  price  for  an  underlying  security 
is  unavailable.  In  addition  to  any  other 
actions  OCC  may  be  entitled  to  take 
under  its  by-laws  and  rules,  OCC  may 
suspend  settlement  obligations  for  the 
affected  OWLS  and  RISKS.  OCC  also 
will  have  the  authority  to  fix  the  closing 
price  for  purposes  of  termination 
settlement  of  OWLS  and  RISKS  by 
means  of  a  panel  consisting  of  exchange 
representatives  and  the  chsinnan  of 
OCC  Provisions  in  paragraph  (b)  and 
Interpretation  .01  of  Article  XXV, 
Section  6,  which  relates  to  the  finality 
of  the  closing  price  as  officially 
announced  by  OCC,  are  similar  to 
provisions  applicable  to  closing  index 
values  for  index  optiotu. 

4.  Proposed  Amendments  to  Existing 
Rules 

Proposed  amendments  to  existing 
rules  include  minor  additions  to  several 
rules  in  order  to  include  how  those 
rules  will  apply  to  DIVS,  OWLS,  and 
RISKS.  Many  dianges  are  self- 
explanatory  and  therefore  are  not 
described  in  this  notice. " 

Proposed  amendments  to  Rule  601 
regarding  margins  sets  forth  that  DIVS, 
OWLS,  and  RISKS  will  be  margined  in 
the  same  manner  as  equity  options  and 
will  utilize  the  OCC  Theoretical 
Intermarket  Margining  System 
("TIMS"),  -o 

Proposed  changes  to  Rule  1001, 
which  relates  to  clearing  fund 
contributions,  provide  that  positions  in 
DIVS.  OWLS,  and  RISKS  will  be 
included  in  the  formula  to  determine 
clearing  members'  proportionate 
contributions  to  the  stock  clearing  fund. 
This  is  cons.stent  with  DIVS,  OWLS, 
and  RISKS  also  being  included  with 
stock  options  for  purposes  of  margin 
calculations  and  clearing  member 
qualifications. 

Rules  1 104  and  1106  regarding  the 
liquidation  of  an  account  of  a  clearing 
member  upon  suspension  of  that 
clearing  member  are  being  amended  to 
include  reference  to  positions  in  DIVS, 
OWLS,  and  RISKS.  Rule  1106(b)(2)  urill 
be  amended  to  contain  a  reference  to 
specific  or  escrow  deposits  withjespect 


*Tba  text  of  tb»  ■{wcittc  cbangu  baiDg  mods  lo 
OCCs  rvlM  U  Mt  fonJi  in  Exhibit  A  to  OCCs 
prapoMd  rula  ctuag*  which  is  •vulabls  through 
OCC  or  tb«  Commiiiioa'5  Public  Rafennce  Room. 

>« Equity  TIMS  i»  us«d  to  calcuUts  cl«aring 
maifpo  for  participant*'  poiitlonf  in  aquity  optiaoM. 
For  a  complata  daacription  of  e<)uily  TIMS,  refar  to 
Sacurltfaa  Exduoge  Act  Relaaae  No.  36003  (July  21. 
ISSS),  SO  FK  saaao  IFUa  No.  SR-OCC-aS-07| 
(ordar  approving  uaa  of  aquity  TIMS  on  a  tamporary 
basia). 


to  DIVS,  OWLS,  and  RISKS.  No 
provisioiu  for  such  deposits  are 
included  in  the  present  filing;  therefore, 
these  references  will  have  no 
application  until  such  lime  as  OCC 
provides  for  escrow  deposits  vnth 
respect  to  DIVS,  OWLS,  and  RISKS." 

5.  Proposed  Chapter  XXVI  of  the  Rules 

The  introductioo  to  proposed  Chapter 
XXVI  makes  it  clear  that  the  rules  in 
Chapters  I  through  VII  and  IX  through 
Xn  also  are  appUcable  to  DIVS,  OWLS, 
and  RISKS  except  where  expressly 
modified  or  maiie  inapplicable  by 
Chapter  XXVL  The  effect  on  other  rules 
by  each  section  in  Chapter  XXVI  is 
stated  in  brackets  at  the  end  of  eac:h 
section  in  Chapter  XXVI. 

Proposed  Riile  2601  of  Chapter  XXVI 
sets  forth  the  rights  and  obligations  of 
holders  and  writers  of  DIVS  with 
respect  to  the  pa)'ment  of  dividend 
equivalents.  Under  the  proposed  rule, 
the  holder  of  a  DIVS  is  entitled  to  the 
equivalent  of  the  regular  dividend 
payments  that  a  shareholder  of  the 
underlying  seciuity  with  a  comparable 
position  (i.e.,  one  hundred  shares) 
would  receive.  The  writer  is  obligated  to 
pay  or  deliver  the  dividend  equivalent 
of  an  ordinary  dividend  or  a  non-cash 
dividend  distribution  to  the  holder  of 
the  DIVS.  Ceriain  distributions  may 
result  in  an  adjustment  of  the  DIVS  in 
lieu  of  a  dividend  equivalent  while 
other  distributions  may  give  rise  to  only 
a  dividend  equivalent  or  both  a 
dividend  equivalent  and  an  adjustment. 
Proposed  Rule  2601  specifies  that  on  the 
dividend  payable  date,  CXX  will  notify 
each  clearing  member  having  a  position 
in  DIVS  of  the  net  sum  it  is  required  to 
pay  or  entitled  to  receive. 

Proposed  Rule  2602  provides  that  the 
termination  settlement  data  for  a 
particular  series  of  OWLS  and  RISKS 
will  be  the  third  business  day  following 
the  termination  date.  Rule  2603  sets 
forth  the  termination  settlement 
procedures  for  OWLS  and  lilSKS.  The 
number  of  shares  of  the  imderlying. 
slock  that  are  deliverable  upon 
termination  of  OWLS  is  determined 
under  paragraph  (a)  of  Rule  2603.  The 
number  of  shares,  if  any,  deliverable 
upon  termination  of  RISKS  is 
determined  imder  paragraph  (b)  of  Rule 
2603.  The  procedures  applicable  lo  both 
OWLS  and  RISKS  for  delivery  of  shares 
and  payment  of  cash  settlements  in  lieu 
of  bactional  shares  are  set  forth  in 
paragraphs  (c)  and  (d),  respectively,  of 
Rule  2603. 


'  >  Prior  to  providing  for  ipadflc  or  t 
dapoaila  with  ntpta  to  OIVS.  OWJS.  or  RISKS. 
OCC  will  ba  mquirad  lo  file  a  paopoaod  rula  changa 
with  the  Commlaaion  under  Section  lS(b]  ol  the 
Act 


Rule  2603(c)  sets  forth  the  procedures 
for  the  delivery  of  stock  in  settlement  of 
OWLS  and  RISKS.  Settlement  for  OWLS 
and  RISKS  will  be  eOected  in  the  a 
way  thai  slock  is  delivered  in  the 
settlement  of  exercised  stock  options 
which  ordinarily  occurs  through  stock 
clearing  corporations.  Rule  2603(d) 
provides  that  cash  in  lieu  of  fractional 
shares  will  be  paid  through  OCC's 
regular  cash  settlement  system.  In  the 
event  the  OWLS  and  RISKS  cannot  be 
tottled  through  regular-way  settlement, 
they  will  be  settled  on  a  broker-to- 
broker  basis  as  governed  by  Rule  902. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
reqtiirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereimder  because  the  rule  proposal 
should  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
transactions  in  DIVS.  OWLS,  and 
RISKS.  OCC  also  believes  the  proposed 
change  is  consistent  with  the 
safeguarding  of  fimds  and  securities  in 
OCC's  custody  or  control  or  for  which 
OCC  is  responsible  because  OCC  will 
apply  lo  DIVS,  OWLS,  and  RISKS  a 
system  of  safeguards  which  is 
substantially  the  same  as  that  which 
OCC  currently  uses  for  options  and 
other  OCC-issued  products. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  nile  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Conunents  were  not  and  are  not 
intended  to  be  solicited  by  OCC  vrith 
respect  to  the  proposed  nile  change,  and 
none  were  received. 

m.  Date  of  Effiactiveneaa  of  the 
Propoaed  Rule  Changs  and  Timing  Cdt 
Coinmiasifni  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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rV.  SolicitaitioB  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  S  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file  number  SR-OCC-96-05 
and  should  be  submitted  by  August  14, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Maigam  H.  McFariand, 
Deputy  Secniaiy. 
IFR  Doc  96-18722  FUad  7-23-W:  B:4S  am) 


tnilsiia  Wo.  34-37482;  IntMniHonH  Sertea 
nUiiSi  No.  1008;  File  No.  SA-f>SE-«6-iq 

Self-Ragulatory  Organizations;  Notlea 
of  FUlng  of  Propoaad  Rule  Ctianga  and 
Amandmant  No.  1  Tltaealo  by  ttia 
PacHIc  Stock  Exetianga,  ktc.  IMatlng 
to  Invaatmant  Company  Unlta 

luly  17,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  3, 1996,  the  Pacific  Stock  Exchange 
Incorporated  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Cormnission  ("Conunission")  the 
proposed  rule  change  as  described  in 
Items  I,  Q.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  )uiy  2,  the 
P^  filed  Amendment  No.  1  to  its 
proposaL'  The  Commission  is    - 


<  17  cm  2<D.30-3{a)(12)  (IIMS). 

Msu.s.C7»a(b)(i)(nea). 

)  Amendment  No.  1  clarifies  that  the  PSE  aaeka 
to  trade  CountryBaakets  pursuant  to  unlisted 
trading  privilsges.  Latter  from  Michael  D.  PiersoD. 
Scitlor  Attorney.  Regulatory  Policy,  PSE.  to 
Fnocois  Mazur,  Attorney.  Division  of  Market 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bcun  interested  persons. 

L  Self-ReguUtory  Oijanizotion's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  establish 
listing  standards  for  Investment 
Company  Units  ("Units"),  and  to  trade 
Units  known  as  "CoimtryBaskets" 
("CBs")  pursuant  to  unlisted  trading 
privileges  ("UTP"). 

n.  Self-Regulatory  Orgoniution'a 
Statement  of  the  Puipoee  of,  and 
Statutory  Basis  for,  the  Prapoeed  Knie 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-RegfitaSory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oie  Proposed  Rule 
Change 

The  Exchange  proposes  to  adopt  new 
rules  relating  to  listing  standards  for 
Units.  Units  represent  an  interest  in  a 
registered  investment  company 
("Investment  Company"  or  "Fund")  that 
(X}uld  be  organizeil  as  a  unit  investment 
trust  ("UIT").  an  open-end  management 
investment  company,  or  a  similar  entity. 
Under  the  proposed  rules,  the 
Investment  Ccnnpany  would  be  required 
either  to:  (i)  Hold  securities  comprising 
or  otherwise  liased  on  or  representing  an 
interest  in  an  index  or  portfolio  of 
securities,  or  (ii)  hold  securities  in 
another  registered  investment  company. 
The  Investment  Company  would  then 
issue  Units  in  a  specified  aggregate 
number  in  return  for  a  deposit  either  of: 
(i)  Shares  of  securities  comprising  or 
otherwise  based  on  the  relevant  index  or 
portfolio,  or  (ii)  shares  of  a  registered 
investment  company.  In  addition  lo  or 
instead  of  the  "in-khid"  deposit,  the 
Investment  Company  might  require  a 
cash  dejfxwit.  Thus,  Units  could 
represent  an  interest  in  series  of  an 
open -end  maiuigement  investment 
company  investing  in  a  portfolio  of 
securities  ("Fimd-only  structure"). 
Alternatively,  Units  could  represent  an 


interest  in  UTTs  that  have  as  their  assets 
shales  of  an  open-end  investment 
company  holding  a  portfolio  of 
securities  ("Fund/UIT  structure").  Unit 
holders  would  receive  periodic  cash 
paymrails  corresponding  to  the  regular 
cash  dividends  or  distributions  declared 
with  respect  to  the  securities  held  by  the 
Investment  Company  (after  subtracting 
applicable  expenses  and  chatf;es.) 

The  Exchange  also  proposes  to  trade, 
pursuant  to  UTP,  Units  Imown  as 
"CountrySaskets"  or  "CBs."  These 
securities  were  approved  teosntly  for 
listing  on  the  New  York  Stock 
Exchange,  hic.  ( "NYSE").'  The  nine 
series  of  CBs  are  based  on  the  following 
Financial  Times/Standard  k  Poor's 
Actuaries  World  ("FT/S*P")  Indices: 
Australia;  France;  Germany;  Hong  Kong; 
Italy;  Japan;  South  Africa;  United 
Kingdom;  and  the  United  State*.  The 
Exchange  notes  that  pursuant  to  Rule 
12f-S  imder  the  Act,*  prior  to  trading  a 
partitnilar  class  or  type  of  security 
pursuant  to  UTP,  the  Exchange  must 
have  listing  standards  comparable  to 
those  of  the  primary  exchange  on  which 
the  sectirity  is  listed.  Hence,  the  PSE's 
proposed  listing  standards  for  Units  are 
similar  to  the  listing  standards  for  Units 
adopted  by  the  NYSE.> 

1 .  Creation  and  Redemption  of  the 
Securities 

Consistent  with  the  proposed  listing 
standards.  Units,  includiiig  CBs,  will  be 
distributed  in  transactions  with  the 
Fund  ("Creation  Transactions").  As 
noted  above,  the  PSE  proposal  sets  forth 
listing  standards  applicable  both  to  a 
Fund-only  structure  and  a  FundAJlT 
structure.  The  nine  CB  series  the  PSE 
proposes  to  trade  rely  on  the  Fund-only 
structure.  To  effect  a  Oealion 
Transaction  using  the  Fund-only 
structure,  a  person  buys  Fuind  shares 
from  the  Fimd  at  their  net  asset  value 
("NAV")  next  computed.  Sales  occur  in 
"Creation  United"  size  aggregations  in 
exchange  for  a  deposit  ("Deposit")  of  a 
basket  of  securities  reflecting  the 
securities  underlying  the  Fund  ("Index 
Securities")  and  a  specified  amoiuit  of 
cash  sufficient  to  equal  the  NAV  of 
Fund  ahares.*  Creation  Unit  size 


Regulation.  Ownmlaaton.  dated  July  1. 10QS 
("Amandmant  No.  1"). 


■  See  Exchange  Act  Relaeaa  No.  3a«Z3  (March  5, 
IB96).  61  FK  IMia 

•ircFm46.nl-s. 

'AmMidmenl  Ho.  1,  supra  note  2. 

*Id.  If  the  altereetiva  Fuod/UTT  structura  ware 
uaed.  a  pmrwoa  would  eSecl  a  Craatioo  Traneecsioo 
by  buying  a  Fund  shsra  [or  fractional  share)  in 
exchange  for  the  Oepoait.  Each  UIT  would  invest 
solely  in  shares  of  s  specified  sariea  of  the  Fund, 
and  would  offer  one  "t«da«[nable  unit  of  beneficial 
interest"  (s  "Redeemable  Unit")  lo  exchange  for 
each  Fund  share  or  frectlonal  share.  The 
Xadeemabia  Unit  would  be  the  functional 
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holdings  then  can  be  disaggregated  into 
tiadeable  Units  and  sold  separately  or  in 
lots  on  the  Exchange. 

Uilits  could  be  recombined  into 
"Redeemable  Units."  equivalent  in  size 
to  Creation  Units  and  redeemed  at  NAV, 
generally  for  the  Index  Securities 
rapresented  by  the  Redeemable  Unit, 
plus  a  cash  payment.  An  individual 
Unit  will  not  be  redeemable.  For  the 
Australia.  France,  Germany,  Hoag  Kong, 
Italy,  South  Africa,  United  Kingdom, 
Germany,  Hong  Kong,  Italy,  South 
Africa,  United  ICingdom.  and  United 
States  CountiyBasket  series,  there  are 
100,000  CBs  per  Creation  Unit.  For  the 
Japan  aeriee,  there  are  2S0.0OO  CBa  per 
CraaUon  Unit  With  the  matptiaaof  the 
Japan  series,  a  Creation  Unll  size 
aggregation  of  Fund  sharaa-rapnmints 
aecurities  with  approximataly  $2  to  SS 
million  In  ma^at  value.  A  Craatian  Unit 
aize  aggregation  of  Fund  aharea  far  the 
Japan  series  has  an  a)>pro)dinate  vahia  of 
S9.5  million.' 

There  may  be  an  initial  diatrihutioa 
period  of  Fund  sbaraa  luting  from  one 
to  a  faw  weeks  during  which  the 
principal  underwriter  or  distributor 
("Distributor")  directly  or  through 
soliciting  dealers  will  accept 
Bubacriptieoa  to  ptirchaae  Fund  shares.* 
"Hiarearor,  Fund  shares  could  be 
purchased  throughout  the  life  of  the 
product  Therefore,  the  oSiwing  will  be 
continuous. 

2.  Exdiange  Trading  of  Units 

Units,  including  CBs.  are  deemed 
equity  aecurities  subject  to  PSE  rales 
applicable  to  the  trading  of  equity 
sacuritiee.  Djfase  mniininirtng  trading 
in  CBs,  the  Exchange  will  require  that 
then  be  at  least  300,000  tradeable  UniU 
outstanding,  lapieaonting  at  lewt  three 
Oaation  Units  for  each  series,  except  for 
the  Japan  aeriea,  tor  which  500,000 


■qainlant  of  th>  Ctaalioa  Unil  ia  A>  Paad^oal; 


Ula  owiMr  of  «  SidMmfal*  untt  omU  MyantB 
that  mil  iaio  s  ifMdfic  DuAbv  of  idmksl 

■H<4aiBaU«  •Db^mito  Ite  aoiid 
■  dw  Unita  tzidad  oa  lbs  bckufs.  ThMa 

iTTiilii [illnniiaiiH«iilliiiii 

■  ihrili  and  tfaan  radMoBit  ■  NAV,  fv 
A*  appnftlalB  asiater  oTTtiAd  slMei.  la  two.  Uw 
Fm*  ■fcaiMoeaid  bawd— nod  iarllialadtt 
SacuMw  and  caih.  Tha  mdaaiti*  UaiU  maid  nal 
lia  lailaaiiialili  iilliai  itiaii  In  riimlwi  tUill 


'  irf- Tba  larga  aiaa  ofmtmd  Iota  is  >^)aa.  and  tfaa 
ncpdtmamA  tbal  ail  poicaaaaa  in  111  llmiallla  in 
raud  ko,  n^aiiaa  tbal  a  Gtaadaa  IWl  b> 
Hroctmd  ao  thrt  tba  ladn  Sacnrilifla  conaiat  of 
found  loci  of  aacb  of  tba  Index  aoeufitiaa,  indoding 
Iba  kMwl'Watgblad  aacuhtiea.  laaoitinB  to  Ilia  laffa 
ai»  of  Ika  CraMion  UsiL  OtliBwiaa.  alfecdn 
aibifra^  biwaau  tba  Japan  CountryBaakM  and  tba 
Indax  Sacuritlaa  might  tM  irapradicabta.  Id. 

*  if  tha  altamata  dual  Fund/UIT  atructura  ware 
uaad.  ordan  liao  would  ba  aocaptad  to  arrhanga 
Fluid  ahaiaa  for  Radaaniabla  Unite  and  to  aaparata 
tach  Uqiu  into  tndaabia  Uoita. 


tradeable  Units,  representing  two 
Creation  Units,  will  be  lequ^ed  to  be 
outstanding  prior  to  conunencing 
trading.  The  Exchange  will  consider  the 
suspension  of  tnding  and  the  delisting 
of  a  series  of  Units,  including  CBs.  if: 

a  After  the  Grst  year  of  trading,  there 
are  fewer  than  50  record  or  beneficial 
holders  of  the  Units  for  30  or  more 
consecutive  tnding  days; 

•  The  value  of  the  underlying  index 
or  portfoUo  of  securities  is  no  longer 
calculated  or  available;  or 

•  There  occurs  another  event  that 
makes  frirther  dealings  in  the  Units  on 
the  Exchange  inadvisable. 

Dealing  in  Units  on  the  Exchange  will 
be  conducted  pursuant  to  the 
Excfaange's^neial  agency-auction 
trading  rules.*  The  Exchange's  ganetal 
rf— Hng«  and  settlaments  rulers  wiU 
apply.'*  Other  Riirhange  equity  rulea 
and  procedures,  such  as  the  Exchange's 
equity  margin  rules,  also  will  apply.'* 
Unless  the  prospectus  for  a  specific 
Investment  Coinpany  states  otherwise, 
the  Units  trading  on  the  Exchange  will 
have  one  vote  per  share;  however,  as 
with  other  securitin  issued  by 
registered  investment  companies,  there 
will  not  be  a  "pasa-through"  of  the 
voting  rights  on  the  actual  index 
secutitias  held  directly  by  a  fund  or 
indirectly  by  a  trust. 

While  equity  securities  traded  on  the 
Exchange  must  be  certificated,  the 
Exchange  proposes  that  Units  tnde 
either  in  certificated  ionn  or  solely 
through  tha  use  of  a  global  cotificate. 
Permitting  the  use  of  global  certificates 
would  be  consistent  with  expediting  the 
proceesiiig  of  transactions  in  Units  and 
would  TntniTnl»a»  the  costs  of  engaging  in 
transactiaits  in  these  securities. 

3.  SpedalisU 

Any  Oeatioo  T^annctians  In  whkdi 
tha  specialist  engages  vrill  have'lote 
eSscted  through  the  Distributor,  aid  not 
directly  with  the  issuer.  The  specialist 
only  will  be  able  to  purchase  and 
redeem  Units  on  the  same  terms  uk) 
nnnditlnns  as  any  other  investor,  and 
only  at  NAV. 

4.  Disdoaure 

With  respect  to  investor  disclosure, 
the  ^'^*»«"gr  notes  that,  pursuant  to  Aa 
req^diemants  of  the  Securities  Act  of 
1933  ("1933  Act"),  all  investors  in 
Units,  Including  Country  Baskets,  will 
receive  a  pirwpectus.  Because  the  Units 
will  be  in  continuous  distribution,  the 
prospectus  delivery  requirements  of  the 
1933  Act  will  apply  to  all  investors  in 


Units,  including  those  engaging  in 
secondary  maiket  purchases  on  the  PSE 
in  CBs.  Tlie  prospectus  and  all 
marketing  material  will  refer  to  Units  by 
using  the  term  "investment  company." 
The  term  "mutual  fund"  will  not  be 
used  at  any  time.  The  term  "open-end 
investment  company"  will  be  used  in 
the  prospectus  only  to  the  extent 
required  by  Item  4  of  Investmaot 
Company  Act  Form  N-IA.  In  addition, 
the  cover  page  of  the  prospectus  will 
include  a  distinct  paragraph  stating  that 
CBs  will  not  be  individually 
redeemable. 

Upon  the  listing  of  any  class  of  Uiits, 
including  CBs.  the  Exchange  alao  will 
issue  a  circular  to  its  membership 
explaining  the  unique  chancteristics 
and  risks  of  this  type  of  security.  Tliat 
circular,  among  other  things,  will 
inform  member  organizations  of  their 
responsibilities  under  Exchange  Rule 
9.1(a)  ("know  your  customer  rule")  with 
respect  to  transactions  in  such  Units. 
The  circular  also  will  inform  member 
orgaitizations  of  their  responsibility  to 
deliver  a  prospectus  to  investors. 

S.  Trading  Halts  ' 

Trading  of  Units  would  be  halted, 
along  with  the  trading  of  all  other  listed 
stocks,  in  the  event  the  "circuit  breaker" 
thrediolds  were  readied."  In  addition, 
the  Eicchange  will  conaider  halting  the 
trading  in  any  series  of  Units  if 
necessary  to  maintain  a  fair  and  orderly 
market  in  that  series  of  Units.  For 
example,  the  Exchange  would  consider 
halting  trading  in  a  series  of  Units  if 
trading  has  been  halted  or  suspended  in 
the  primary  market  for  stocks 
representing  a  significant  peicentaae 
(such  as  20  percent)  of  the  value  oithe 
underiyina  stocjc  index  or  portlbilo. 

The  Exuiange  believes  that  ita 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,  in  general,  and  Section 
e(bH3),  in  particular,  in  that  it  will 
finllitate  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechaniam  of  a  free  and  open  markal 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  tha  public 
interest,  and  is  not  designed  to  permit 
unfiur  diacriiBinstion  betwreen 
oustomers,  issuers,  brokers  or  dealen. 

(B)  Self-Regulatory  Otgpiuxation  's 
Statement  on  Buttien  on  Coa^ietitlOD 
The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


•Se»PSERul«S(EqaUiaal. 

"U. 

"  See  Rulaa  Lietel «  sar 


■a  Tba  Exchanfa'a  "drcuil  bcaaJcar"  polldaa  a 
approvod  in  Kvrh.ny  Act  Ralaeea  No.  282SS 
(Dacsniber  IS.  19M1. 53  FX  S1S42. 
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(C)  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conunents  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


m.  Data  of  EfiectiveDeas  of  the 
Propoaad  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as^to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  CamoMida 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accotxlance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-PSE-96-15  and 
should  be  submitted  by  August  14, 
1996. 

For  the  ConunissioD,  by  the  Diviiion  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFK  Ooc  96-18714  Filed  7-23-m;  8:45  ami 
sa^MQ  oooc  anfr4i-M 


[nalaaaa  No.  34-374SK  Fla  He.  SR-PHLX- 
M-iq 

Son-Regulatory  Organization*; 
Philadelphia  Slock  Exchang*.  Inc.; 
Ordar  aranUng  Approval  to  Propoaad 
Rule  Changa  Raiadng  to  UaUng 
Standards 

July  18, 1996. 

On  May  20, 1996,  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
revise  a  drafting  error  that  occurred  in 
PHLX  Rule  804(2)  pertaining  to  listing 
criteria.' 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  37279  (June 
5, 1996),  61  FR  29782  Qune  12,  1996). 
No  cx>nunent8  were  received  on  the 
proposal. 

Currently,  PHLX  Rules  803  through 
805  describe  a  two-tier  structure  for 
listing  common  stock,  preferred  stock, 
bonds  and  debentures,  various  types  of 
warrants,  contingent  value  rights,  and 
other  securities.'  For  Tier  I  securities, 
two  ahemative  miitimum  listing 
standards  are  described.  PHLX  Rule  803 
sets  forth  the  first  alternative 
("Alternative  1"),  while  PHLX  Rule  804 
sets  forth  the  second  alternative 
("Alternative  2"),  which  is  geared 
toward  mid-sized  and  research  and 
development  companies.  Both  rules  are 
based  substantially  upon  the 
Memorandimi  of  Understanding 
("MOU")  on  the  uniform  model 
marketplace  exemption  that  had  been 
approved  by  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  and 
the  North  American  Securities 
Administrators  Association,  Ina 
("NASAA").' 

The  current  PHLX  Rule  804(2)  sets 
forth  a  general  requirement  that  the 
public  float  for  issuers  is  1,000,000 
shares,  with  an  additional  shareholder 
requirement  that  the  issuer  have  at  least 
800  public  shareholders  if  the  issuer  has 
between  500,000  and  1,000.000  shares 
publicly  held,  or  at  least  400  public 
shareholders  if  the  issuer  has  either  over 
(i)  1,000,000  shares  publicly  held,  or  (ii) 


"  17  CTR  2aa3e-3(aXi2l. 


>  t:  U.S.C.  $  7S>tbKl)  (1996). 

■  17  CFR  2«.19b-4. 

3  See  Seciiriliea  Exchange  Act  Raleaae  No.  34Z35 
Oline  17.  19941.  59  FR  327M  Qune  2*.  1994)  (File 
No.  SR-PHLX-93-31)  (order  approving  propoaed 
rule  change  estebiishing  new  iiatiog  and 
maintaoanca  standards)! 

•Id. 

'See  Securities  Act  Ralaaae  No.  asio  (Dec  6, 
19a8)(publici<ingtbenlaaaaa(lhaMOU).      . 


over  500.000  shares  publicly  held  and 
average  daily  trading  volume  in  excess 
of  2.000  shares  per  day  for  a  six-month 
period  preceding  the  date  of 
applic:ation.  * 

'The  Exchange  proposes  to  amend  this 
rule  to  provide  that  issuers  seeking  to 
list  pursuant  to  Rule  804  must  show  that 
there  are  at  least  1,000,000  shares 
publicly  held  and  at  least  400  public 
shareholders  in  the  sectuity.  The 
Exchange  states  that  the  current  Rule 
804  inctirrectly  incorporated  some  of  the 
language  from  the  public  float/public 
shareholder  requirements  in  Alternative 
1  for  Tier  I  securities  set  forth  in  Rule 
803. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimdsr 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).°  In 
particular,  the  Commission  believes  the 
'  proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
prindples  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest; 
and  are  not  designed  to  permit  unfair 
discrimination  between  issuers. 

llie  Commission  believes  that  the 
proposal  is  consistent  with  the  purposes 
of  the  Act  in  that  the  amended  Rule 
804(2)  will  reflect  the  original  intent  of 
the  Exchange  and  the  MOU.  In  addition, 
the  amendment  to  the  rule  is  not  a 
substantive  change.  Rule  804(2]  sets 
forth  a  requirement  that  the  public  float 
for  Tier  I  issuers  under  AltemaUve  2 
must  be  at  least  1.000.000  shares.'  The 
holder  requirement  in  current  Rule 
804(2)  states  that  an  issuer  listing  tmder 
Alternative  2  must  have  either  (1)  a 
minimum  of  BOO  public  shareholders  if 
the  issuer  has  between  500.000  and 
1,000,000  shares,  or  (2)  a  minimuni  of 
4(X)  public  shareholders  if  the  issuer  has 
either  (i)  over  1,000,000  shares  publicly 
held  or  (ii)  over  500.000  shares  publicly 
held  and  average  daily  volume  in  excess 
of  2.000  shares  per  day  for  a  six-month 
period  preceding  the  date  of 
application.  Because  the  minimum 

fiubUc  float  requirement  for  companies 
isting  under  this  alternative  is 
1,000,000  shares,  an  issuer  can  never  be 
eligible  to  have  less  public  float  by 
meeting  the  higher  800  public 
shareholder  requirement  or  the  trading 


•15  U.S.C  S7«in>). 

'  As  originally  drafted.  Rule  804(2}  atatoa  tbat  tha 
^public  (loat  of  an  issuer  must  be  "l.<X».OaO  sbarea." 
The  Exchange  clarified  the  public  floal  requiremeol 
by  stating  in  amended  Rule  a04(2)  thai  tha  public 
Boat  must  be  "al  least  1.000.000  aharaa." 
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volume  test  noted  above.  Acconlingly, 
the  changes  in  PHLX  Rule  804(2)  will 
eliminate  any  confusion  about  the 
minii^um  holder  and  public  float 
requirements  and  will,  as  originally 
intended,  make  clear  that  the  minimnin 
listing  requirement  under  this 
alternative  ii:  at  least  1 .000,000  shares 
pniblicly  held  with  at  least  400  public 
shareholders. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PHLX-96- 
16)  is  approved. 

For  the  Commisf  ton,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority." 

MargarH  H.  McFarland, 
Deputy  Secretary.  _ 

IFR  Doc.  96-18796  Filed  7-23-96: 8:45  am) 
MLLMO  CODE  wio-at-a 


SMALL  BUSINESS  ADMINISTRATION 
[Dedamion  ol  Dlawter  Loan  Aim  *2881] 

Indiana;  Declaration  of  DIsastar  Loan 
Araa 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  3, 1996, 1 
find  that  Crawford,  Dearborn,  Franklin, 
Harrison,  Lawrence,  Martin,  Orange, 
Vanderburg,  Warrick,  and  Washington 
Counties  in  the  State  of  Indiana 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  which  occurred  April  28 
through  May  25, 1996.  Applications  for 
loans  for  physical  damages  may  be  filed 
until  the  close  of  business  on  August  31, 
1996,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  March  3, 
1997  at  the  address  listed  below: 
U.S.  Small  Business  Administration, 

Disaster  Area  2  Office,  One  Baltimore 

Place,  Suite  300,  Atlanta,  GA  30308 
or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Clark, 
Daviess,  Decatur,  Dubois,  Fayette, 
Floyd,  Gibson,  Greene,  Jackson,  Monroe, 
Ohio.  Perry,  Pike,  Posey,  Ripley,  Rush, 
Scott,  Spencer,  and  Union  Counties  in 
Indiana;  Butler  and  Hamilton  Counties 
in  Ohio:  and  Boone,  Bullitt,  Daviess, 
Hardin.  Henderson.  JeHerson,  and 
Meade  Counties  in  Kentucky. 

Interest  rates  are: 


For  Physical  Damage: 


Percent 


Percent 

Homeowneis  with  credt  avait- 

7.250 

Homeowners     without     credH 

3.625 

Businesses  with  credtt  availabia 

elsewhere  

8.000 

nizations  without  credit  avait- 

4.000 

Othets  Oncluding  non-proM  or- 

ganizations) with  credit  avaH- 

7.125 

For  Economic  Injury: 

Businesses  and  small  agricul- 

lural     cooperatives     without 

credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  286106.  For 
economic  injury  the  numbers  are 
891800  for  Indiana.  891900  for  Ohio, 
and  892000  for  Kentucky. 

(Catalog  of  Federal  Domestic  Assistance 
Prrigram  Nos.  59002  and  59008) 

Dated:  July  11. 1996. 
Bernard  KuUk, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  96-18752  Filed  7-23-96;  8:45  am)' 
laiMO  ccoc  au(-«i-p 


[Declaration  ol  DInster  Loan  Area  saSTS] 

Kentucky  (And  Contiguous  Counties  In 
Ohio);  Declaration  of  DIsastar  Loan 
Area 

Kenton  Coimty  and  the  contiguous 
counties  of  Boone.  Campbell.  Grant,  and 
Pendleton  in  the  State  of  Kentucky,  and 
Hamilton  Cotinty  in  the  State  of  Ohio 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  which  occurred  June  30 
through  July  1, 1996.  Applications  for 
loans  for  physical  damage  may  be  filed 
imtil  the  close  of  business  on  Sept.  12, 
1996  and  for  economic  injury  until  the 
close  of  business  on  April  14, 1997  at 
the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300.  Atlanta,  GA  30308. 
or  other  locally  annoimced  locations. 

The  interest  rates  are: 


•  15  U.S.C  S  7a.ib)(2)  (1996). 

•  17  CFR  200.3O-3|a)(12). 


For  Physical  Damage: 

HomeowTieis  with  credtt  avail- 
at>le  elsewtiere  

Hcfneowners  wittiout  credH  avail- 
able elsewtiere  

Businesses  with  credtt  available 
elsewtiere  

Businesses  and  norvfxolH  orga- 
nizations without  credt  avail- 
abie  eisewtiere  „ 


PetoBnt 


Percent 

Others  (including  non-profit  orga- 

nizations) wtth  credit  availafale 

elsewhere  

7.125 

For  Economic  Injury: 

Businesses  and  small  agricultural 

cooperatives     wtthout     credtt 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  287206  for 
Kentucky  and  287306  for  Ohio. 

For  economic  injury  the  numbers  are 
895600  for  Kentucky  and  895700  for 
Ohio. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  12. 1996. 
PhUip  Lader. 
Administrator. 

IFR  Doc.  96-18751  Filed  7-23-96;  8:4S  ami, 
BiLUNO  cooc  aos-si-* 

[Dadaratlon  ol  Dliastar  Loan  Araa  *2S74] 

U.S.  Territory  of  the  Virgin  Islands; 
Declaration  of  Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  11. 1996, 1 
find  that  the  Islands  of  St.  Croix,  St. 
John,  and  St.  Tomas  in  the  U.S.  Virgin 
Islands  constitute  a  disaster  area  due  to 
damages  caused  by  Hurricane  Bertha 
which  occurred  on  July  8  and  9. 1996. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  September  9, 1996.  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  April  11. 1997  at  the 
address  listed  below:  U.S.  Small 
Business  Administration.  Disaster  Area 
1  Office,  360  Rainbow  Blvd.  South,  3rd 
Fl.  Niagara  Falls,  NY  14303. 
or  other  locally  annoimced  locations. 

Interest  rates  are: 


Pefcant 

For  Physical  Damage: 

Homeowners  Wtth  Cre*  Avail- 

7.625 

Homeowners      Wtthout      Credtt 

Available  Elsewhere 

3.875 

Businesses  With  Credit  Available 

ElsesKhere  

8000 

Businesses  and  Non-Protit  Orga- 

nizations Without  Credtt  Avail- 

Me  Elsewhere 

4.000 

Others  (Inckjding  Non-Profit  Or- 

ganizations) Wtth  Credit  AvaH- 

atite  Elsewhere _ 

7.125 

For  Economic  Injury: 

Businesses   and   SmaH   Agricii- 

tural     Cooperatives     Wtthout 

Credtt  Available  Elsewhere  

4.000 

7.625 

3.875 

8.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  287408  and  for 
4.000    economic  injury  the  number  is  895800. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Date:  July  16. 1996. 
Bernard  Kullk, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc  96-18750  Filed  7-23-96;  8:45  ami 
MUMQ  COCC  (OlS-SI-P 

Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Central  District  of  California,  dated 
December  12. 1995.  the  United  States 
Small  Business  Administration  hereby 
revokes  the  license  of  Los  Angeles 
Capital  Corporation,  a  California 
corporation,  to  fimction  as  a  small 
business  investment  company  under  the 
Small  Business  Investment  Company 
License  No.  09/09-5323  issued  to  Los 
Angeles  Capital  Corporation  on  August 
30. 1983  and  said  license  is  hereby 
declared  null  and  void  as  of  April  14. 
1996. 

Dated:  July  17.  1996. 
United  States  Small  Business 
Administration. 
Don  A.  Christensen. 
Associate  Administrator  for  Investment. 
(FR  Doc  96-18792  Filed  7-23-96:  8:45  ami 
Bn.ijNO  cooE  aois-oi-# 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGDS6-0341 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Coast  Guard,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  the  Coast 
Guard  annoimces  seven  Information 
Collection  Requests  (ICR)  coming  up  for 
renewal.  These  ICRs  include:  1.  Defect/ 
Noncompliance  Report  and  Campaign 
Update  Report;  2.  Private  Aids  to 
Navigation  Application  and  Application 
for  CIIbss  1  Private  Aids  to  Navigation  on 
Artificial  Islands  and  Fixed  Structures; 

3.  Rules  for  Carrying  Hazardous  Liquids; 

4.  Course  Approvals  for  Meniant 
Marine  Training  Schools;  5.  Plan 
Approval  and  Records  for  Existing  Tank 
Vessels  of  20,000  to  40,000  Deadweight 
Tons  Carrying  Oil  in  Bulk:  6. 
International  Oil  Pollution  Prevention 
Certificates;  and  7.  Barges  Carrying  Bulk 


Hazardous  Materials.  Before  submitting 
the  renewal  packages  to  the  Office  of 
Management  and  Budget  (OMB),  the 
Coast  Guard  is  soliciting  comments  on 
specific  aspects  of  the  collections  as 
described  below. 

DATES;  Comments  must  be  received  on 
or  before  September  23, 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
Commandant  (G-Sn-2),  U.S.  Coast 
Guard  Headquarters,  Room  6106  (Attn: 
Barbara  Davis),  2100  2nd  St.  SW.. 
Washington.  DC  20593-0001.  or  may  be 
hand  delivered  to  the  same  address 
between  8:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-2326.  The  comments  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  and  copying  by 
appointment  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis.  U.S.  Coast  Guard.  Office 
of  Information  Management,  telephone 
(202)  267-2326. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Conuhents 

The  Coast  Guard  encoiu^ges 
interested  persons  to  submit  written 
views,  conunents,  data,  or  atgiunents. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  Notice,  the  specific  ICR  to 
which  each  comment  applies,  and  give 
reasons  for  each  comment.  The  Coast 
Guard  requests  that  all  comments  and 
attachments  be  submitted  in  an 
imbound  format  no  larger  than  8W  by 
11".  suitable  for  copying  and  electronic 
filing.  If  that  is  not  practical,  a  second 
copy  of  any  bound  material  is  requested. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  post  card  or  envelope. 

Interested  persons  can  receive  copies 
of  the  complete  ICR  by  contacting:  Ms. 
Davis  where  indicated  imder 
ADDRESSES. 

Infbnnalion  Collection  Request 

1. Title:  Defect/Noncompliance  Report 
and  Campaign  Update  Report. 

OMB  No.  2115-0035 

SUMMARY:  The  collection  of 
information  requires  manufacturers  of 
boats  and  associated  equipment  to 
provide  information  to  the  Coast  Guard 
when  their  products  contain  a  defect  or 
fail  to  comply  with  applicable  safety 
standards  and  regulations. 

Need:  Under  Title  46  U.S.C.  Chapter 
43.  the  Coast  Guard  has  the  authority  to 
monitor  defect  notification  and  recall 
campaigns  being  conducted  by 
manufacturers  of  boats  and  associated 
equipment. 


Respondents:  Manubcturers  of  boats 
and  associated  equipment. 

Frequency:  As  needed. 

Burden  Estimate:  The  estimated 
burden  is  495  hours  annually. 

2.  Title:  Private  Aids  to  Navigation 
Application  and  Application  for  Class  1 
Private  Aids  to  Navigation  on  Artificial 
Islands  and  Fixed  Structures. 

OMB  No.  2115-0038. 

Summary:  The  Collection  of 
Information  requires  respondents  to 
provide  to  the  Coast  Guard  on  two 
applications  (CG-2554  and  C&^143), 
vital  information  about  private  aids  to 
navigation. 

Need:  33  CFR  Parts  66  and  67 
authorize  the  Coast  Guard  to  collect  and 
process  the  information  furnished  from 
the  private  aids  applications  to  ensure 
that  private  aids  to  navigation 
appropriately  mark  the  associated 
hazard  or  waterway. 

Respondents:  Owners  of  IMvate  Aids 
to  Navigation. 

Frequency:  On  occasion. 

Burden:  "The  estimated  burden  is 
3,200  hours  annually. 

3.  Title:  Rules  for  Carrying  Hazardous 
Liquids. 

OMB  No.  2115-9978. 

Summary:  The  collection  of 
information  requires  that  U.S.  and 
foreign  vessels  which  carry  hazardous 
cargo  submit  to  the  Coast  Guard 
technical  information  about  the  cargo. 

Need:  Title  33  U.S.C.  1903  authorizes 
the  recordkeeping  and  reporting 
requirements  to  ensure  the  safe 
transport  by  vessel  of  hazardous 
materials. 

Respondent:  Owners  and  operators  of 
chemical  tankers. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimated 
burden  is  7.544  hours  aimually.  ' 

4.  Title:  Course  Approvals  for 
Merchant  Marine  Training  Schools. 

OMB  No.  2115-0111. 

Surrunary:  The  collection  of 
information  requires  the  approval  of 
course  materials  and  the  inspection  of 
training  facilities. 

Need:  Title  46  U.S.C.  7315.  authorizes 
the  Coast  Guard  to  teview  course 
materials  bom  approved  training 
schools  and  to  inspect  training  facilities 
to  ensure  they  meet  the  minimum 
standanls. 

Respondent:  Merchant  Marine 
Training  Schools. 

Frequency:  Every  5  years. 

Bunen  Estimate:  The  estimated 
burden  is  3.460  hours  aimually. 

5.  Title:  Plan  approval  and  Records  for 
Existing  Tank  Vessels  of  20.000  to 
40.000  Deadweight  Tons  Carrying  Oil  in 
Bulk. 
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OMBAfo.  2115-0520. 

5.  Siunnuuy;  The  Collection  of 
InfomuUon  requires  owners  of  U.S. 
vessels  to  submit  documentB  such  as 
plans,  calculatioiu,  speciiicstions  and 
manuals  to  the  Coast  Guard  for  its 
review  and  that  foreign  vessel  owners 
may  also  submit  these  documents  in 
order  to  obtaiil  Coast  Guard  certification 
that  their  vessels  comply  with  the 
standards. 

Need:  46  U.S.C  3703  provides  the 
Coast  Guard  with  general  authority  lo 
regulate  the  design,  construction, 
alteration,  repair,  maintenance, 
operation  and  equipping  of  vessels 
carrying  oil  in  bulk. 

Respondents:  U.S.  and  foreign  tank 
vessel  owners. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is  22 
hours  annually. 

6.  Title:  Inlemalional  Oil  Pollution 
Prevention  (lOPP)  Certificates. 

OAffl  No.  2115-0526. 

Summary:  The  Collection  of 
Information  requires  U.S.  and  foreign  oil 
tankers  of  ISO  gross  tons  and  above  and 
other  ships  of  400  gross  Ions  and  above 
(that  are  party  to  MAKPOL  73/78),  to  be 
surveyed  during  inspection  or 
reinspection  and  after  a  satisfactory 
survey,  be  issued  an  lOPP  Certificate  by 
the  Coast  Guard,  to  be  maintained  on 
board  the  ship. 

Need:  Title  33  U.S.C.  1901-1911  gives 
the  Coast  Guard  the  authority  to  ensure 
that  all  ships  engaging  in  international 
voyages  comply  with  the  International 
Oil  Pollution  Prevention  Certificate 
requirements. 

Respondents:  Ship  owners/operators 
engaging  in  international  voyages. 

Frequency:  For  renewal  of  lOPP 
Certificate  (4-5  yrs). 

Burden:  The  estimated  burden  is  125 
hours  annually. 

7.  Title:  Barges  Carrying  Bulk 
Hazardous  Material. 

OMB  No.  2115-0541. 

Sununory:  The  Collection  of 
Information  requires  tank  barges  to 
submit  an  application  for  inspection, 
new  tank  vessels  over  300  feet  in  length 
must  have  loading  information 
approved  by  the  Coast  Guard  and  new 
or  modified  barges  stability  calculations 
must  be  approved  by  the  Coast  Guard. 

Need:  Under  46  U.S.C.  3703,  the  Coast 
Guard  was  delegated  the  authority  to 
implement  regulatiom  to  ensure  the  safe 
transport  of  bulk  hazardous  materials  on 
tank  barges. 

Respondents:  Barge  Operators. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
12,099  hours  annually. 


Dated:  July  IS,  1906. 
D.  A.  Potiv, 

Dinctxjr  of  Command,  Control. 
Communications  and  Computers. 
IFR  Doc.  96-1M10  Filed  7-23-96:  8:45  am! 

SajMO  COM  WIS-14-M 


[cooM-oaq 

National  Boating  SaMy  Advisory 
Council;  \ 


AOENCV:  Coast  Guard,  DOT. 
ACnOM:  Request  for  applications. 


':  The  Coast  Guard  ia  seeking 
applications  for  appointment  to 
membership  on  the  National  Boating 
Saiisty  Advisory  Council  (NBSAC).  The 
Council  is  a  21  member  Federal 
advisory  committee  that  advises  the 
Coast  Guard  on  matters  related  to 
recreational  boating  safety. 
DATES:  Applications  must  be  received 
on  or  before  September  23, 1996. 
ADDRESSES:  Application  forms  may  be 
obtained  by  writing  Commandant  (G- 
OPB-1),  U.S.  Coast  Guard.  2100  Second 
Street  SW.,  Washington,  DC  20593-001; 
by  calling:  (202)  267-0950:  or  by  faxing 
(202)  267-4285.  Application  forms  must 
be  submitted  to  the  same  address. 
FOn  FURTHER  INFOR*IATX)«  CONTACT:  Mr. 
A.J.  Marmo,  Executive  Director  of 
NBSAC  telephone  (202)  267-0950,  fax 
(202)  267-4285. 

SUPPLEMENTARY  INFOmiATiaN:  The 
NaUonal  Boating  Safety  Advisory 
Coimdl  (NBSAC)  was  established  by  the 
Federal  Boat  Safety  Act  of  1971.  It  is  a 
Federal  advisory  committee  constitued 
under  under  5  U.S.C.  App.  2.  NBSAC 
provides  advice  to  the  Coast  Guard 
regarding  regulations  and  other  major 
boating  safety  matters.  Members  for  the 
Coimcil  are  drawn  eqiially  from  the 
following  sectors  of  the  boating 
community:  State  officials  responsible 
for  State  boating  safety  programs: 
recreational  boat  and  associated 
equipment  manfacuturers:  and  natioiul 
recreational  boating  organizations  and 
the  general  public.  Members  are 
appointed  by  the  Secretary  of 
Transportation. 

The  Council  normally  meets  twice 
each  year  at  a  location  selected  by  the 
Coast  Guard.  When  attending  meetings 
of  the  Council,  members  are  provided 
travel  expenses  and  per  diem. 

The  Coast  Guard  will  consider 
applications  for  the  following  seven 
positions  that  expire  or  become  vacant 
in  December  1996:  two  representatives 
of  State  Officials  responsible  for  State 
boating  safety  programs;  two 
representatives  of  recreational  boat  and 
associated  equipment  manufiacturevs; 


and  three  representatives  of  natioiul 
recreational  boating  organizations  and 
from  the  general  public.  Applicants  are 
considered  for  membership  on  the  basis 
of  their  expertise,  knowledge,  and 
experience  in  recreational  boating 
safety.  Each  member  serves  for  a  term  of 
three  years  imless  filling  an  imexpired 
term.  Some  members  may  serve 
consecutive  terms. 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  ethnic 
and  gender  diversity,  the  Coast  Guard 
encourages  applications  from  qualified 
women  and  members  of  minority 
groups. 

Applicants  may  be  required  to 
complete  an  Executive  Branch 
Confidential  Financial  Disclosure 
Report  (SF  450). 

Datad:  July  17. 1996. 
J,A.Cieach. 

Captain.  U.S.  Coast  Guard,  Director. 
Operations  Policy. 

(FR  Doc  9fr-18«09  Filed  7-23-96;  8:45  am) 
■uan  ooof  «tw-M-M 


Fadaral  Aviation  Adrnkitetration 

Notica  ol  Intsnt  To  Rule  on 
Appropriations  To  Impose  and  Usa  Hie 
Ravanua  From  a  Paaasngw  Facility 
Chargo  (PFC)  at  Akron-Canton 
Regional  Airport,  Akron,  Ohio 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

StMHURT:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Akron-Canton 
Regional  Airport  imder  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  23, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport.  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Frederick  J. 
Krum,  Director  of  Aviation,  of  the 
Akron-Canton  Regional  Airport 
Authority  Board  at  the  following 
address:  Akron-Canton  Regional 
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Airport.  5400  Lauby  Road.  N.W..  Box 

#9,  North  Canton,  Ohio  44720-1598. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Akron- 
Canton  Regional  Airport  Authority 
Board  under  S  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lawrence  C.  iOng,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office.  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville.  Michigan  46111  (313-487- 
7293).  The  application  may  be  reviewed 
in  persons  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Akron-Canton  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
RecondliaUon  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  5,  1996,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Akron-Canton  Regional  Airport 
Authority  Board  was  substantially 
complete  within  the  reqtiirements  of 
section  156.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  October  19, 1996. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  96-02-C-OO- 
CAK. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  chaigp  effective  date: 
November  1, 1996. 

Proposed  charge  expiration  date: 
October  1. 1999. 

Total  estimated  PFC  revenue: 
$1,764,490.00. 

Brief  description  of  proposed  projects: 

Land  Acquisition-Kelby,  Land 
Acquisition-Cueto,  Land  Acquisition- 
Elailey,  Land  Acquisition-Central  Allied, 
Land  Acquisition-Wilken,  Runway  19 
Approach  Qearing  and  Grubbing,  Heavy 
Duty  Runway  Broom,  Positive  Access 
Control  System,  Perimeter  Security 
Fence  and  Gates,  Design  of  Airfield 
Improvements,  Airfield  Signage 
Upgrade  Installation.  Runway  1-19 
High  Intensity  Runway  Lights,  Access 
Taxi  way  Overlay  to  Southwest  GA  Area, 
South  Apron  Rehabilitation,  Ground/ 
Run-Up  Noise  Study.  FAR  Part  150 
Noise  Study/Master  Plan  Update,  High 
Speed  Rotary  Snow  Blower,  Runway  1- 
19  Enviroiunental  Assessment,  Taxiway 
"C"  Overlay/Runway  5-23  Joint 
Rehabilitation,  Airfield  Drainage  Study/ 
Design,  Snow  Removal  Plow  l^uck. 


Snow  Removal  Tractor,  Passenger  Lift, 
Runway  Surface  Condition  Sensors, 
Extended  Runway  Safety  Area  Grading 
Rtmway  14,  Stormwater  Management, 
Snow  Removal  Equipment/Maintenance 
Storage  Facility  Class  or  classes  of  air 
carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 
PFCs;  Air  Taxi/Commercial  Operators 
filing  FAA  Form  1600-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Akron- 
C^ton  Regional  Airport  Authority 
Board. 

Issued  in  Des  Plaioes,  Utinois,  on  July  16. 
1996. 

Benito  DeLeon. 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  lakes  Region. 
IFR  Doc  96-18827  Filed  7-23-96: 8:4S  ami 
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Notloe  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  ttie  Revenue  From 
a  Paaaanger  Facility  Charge  (PFC)  at 
Delta  County  Airport  Eacanaba, 
Michigan 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUtSMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  fiom  a  PFC  at  Delta  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Onmibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Conunents  must  be  received  on 
or  before  August  23, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Detroit  Airports  Distinct  Office,  Willow 
Run  Airport.  East,  8820  Beck  Road. 
Belleville,  MI  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Harvey 
Setter,  Airport  Manager,  of  the  Delta 
County  Airport  and  Parks  Commission, 
at  the  following  address:  Delta  County 
Airport,  3300  Airport  Road,  Escanaba, 
MI  49829. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Delta  County 
Airport  and  Parks  Commission  under 
Section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jon  B.  Gilbert,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office.  Willow 
Run  Airport.  East.  8820  Beck  Road, 
Belleville.  Michigan  48111  (313-487- 
7281).  The  application  may  be  reviewed 
in  person  at  this  same  locatioiL 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fiom  a  PFC  at  Delta 
County  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  June  26, 1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  bom  a  PFC 
submitted  by  Delta  County  Airport  and 
Parks  Commission  was  substantially 
complete  within  the  requirements  of 
Section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  September  17, 1996. 

The  following  is  a  brief  overview  of  . 
the  applicatiotL 

PFC  Application  No.:  96-04-C-OO- 

Level  of  the  proposed  PFC:  S3.00. 

Proposed  charge  effective  date: 
December  1, 1997. 

Proposed  charge  expiration  date: 
March  31, 1998. 

Total  estimated  PFC  revenue: 
S15.870.0O. 

Brief  description  of  proposed 
pro)ect(s):  Relocate  airport  entrance  road 
and  security  fence. 

Oass  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  taxis  and 
charters. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  Delta 
C^ounty  Airport  and  Parks  Commission. 

Issued  in  Des  Plaines,  Illiiu>is.  on  July  16, 
1996. 
Beaito  Del^aon. 

Manager,  Planning/Programming  Branch, 

Airports  Division.  Great  Lakes  Region. 

[FR  Doc.  96-18828  Filed  7-23-96;  8:45  ami 
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NoUca  of  miMit  To  Rul*  on  Appllcallen 
To  knpoM  and  Um  Itoa  HownuoFrom 
■  PaMMtgar  Fadlity  Chargo  (PFO  at  El 
Paao  httamaUonal  Airpeit  El  Paao, 
Taxaa 

AOENCY:  Federal  Aviation 
Adminiiitntion  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMAflV:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  El  Paso 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expaiuion  Act  of  1990  (Title 
DC  of  the  Omnibus  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  23, 1996. 
A0OAESSE8:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery. 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth.  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  William  B. 
Rank.  II,  Director  of  Aviation,  El  Paso 
International  at  the  following  address: 
William  B.  Ranking,  II,  Director  of 
Aviation,  City  of  El  Paso,  Two  Civic 
Center  Plaza,  El  Paso.  Texas  79901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOn  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division.  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMEKTARY  INFORMATtON:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  El 
Paso  International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  3, 1996,  the  FAA  determined 
that  the  application  to  impo^  and  use 


the  revenue  from  a  PFC  submitted  by 
the  Airport  was  substantially  complete 
within  the  requirements  of  Section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprtjve  the  application, 
in  whole  or  in  part,  no  later  than 
CMober  30. 1996. 

The  following  is  a  brief  overview  of 
the  applicatiorL 

Levoi  of  the  proposed  PFC:  S3.00. 

Proposed  charge  effective  date: 
January!,  1997. 

Proposed  charge  expiration  date:  May 
31,  2004. 

Total  estimated  PFC  revenue: 
$40,271,000.00. 

PFC  application  number:  96-01-C- 
00-ELP. 

Brief  description  of  proposed 
project(s): 

Profects  To  bnpoae  and  Use  PFCs 

Terminal  Renovation  Project, 
Reconstruct  Runway  4-22  (Center  75 
Feet),  Terminal  Ramp  Reconstruction, 
and  Airfield  Pavement  Evaluation 
Study, 

Praiect  To  bnpoea  PFCs 

Construct  Runway  4-22  Extensioo. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFCs:  Air  Taxi/Commercial  operators. 

Any  person  (nay  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  Fl>RTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

(n  addition,  any  person  may,  up<Hi 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  El  Paso 
International  Airport. 

Issued  in  Fort  Worth,  Texas  on  July  3, 
1996. 

Naomi  L.  Saundan, 
ManagBt,  Airports  Division. 
IFR  Doc  96-18325  Filed  7-23-96: 8:45  ami 
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Notle*  ol  bilant  To  Rule  on  Application 
To  Impoao  and  Uaa  tha  Ravamia  From 
a  Pasaangar  FaclUty  Charga  (PFC)  at 
Tulaa  Intamatlonal  Airport,  Tulaa, 
Oklahoma 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Nodce  of  intent  to  rule  on 
application. 

SUMMART:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 


application  to  impose  and  use  the 
revenue  from  a  PFC  at  Tulsa 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-506)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  23  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
conmients  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Brant  A. 
Kitchen,  Director  of  Tulsa  International 
Airport  at  the  following  address:  Brent 
A.  Kitchen,  Airports  Director,  Tulsa 
International  Airport,  PO  Box  581838, 
Tulsa,  OK  74158-1838. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION;  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Tulsa 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibu.'S  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  5, 1996,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Airport  was  substantially  complete 
vrithin  the  requirements  of  Section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than' 
October  31, 1996. 

The  foUovring  is  a  brief  overview  of 
the  application. 

tevef  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
Docomber-1. 1996.  i'..'.),„.  h: 
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Proposed  charge  expiration  date:  July 
31, 1999. 

Total  estimated  PFC  revenue: 
$12,206,000.00. 

PFC  application  number:  96-03C-00- 
TUL. 

Brief  description  of  proposed 
projectls). 

Proieds  To  Impose  and  Um  PFCs 

Stormwater  drainage,  sewar,  and 
public  access/perimeter  roadway 
improvements; 

Taxiway  Juliet  rehabilitation  and 
airfield  SMGCS  lighting:  and 

Terminal  building  HVAC,  sewer,  and 
electrical  service  improvements. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempt  from  collecting 
PFCs: 

None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFOMMTKW  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division. 
Planning  and  Prognmuning  Branch, 
ASW-610D,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Tulsa 
International  Airport. 

bnied  in  For  Worth,  Texas  on  ]uly  5, 
199B. 

Naamil.  Saoadan, 
Manager.  Airports  Division. 
(FR  Doc  96-18826  Tiled  7-23-96;  B:4S  ami 


Fadaral  Highway  AdmlnlaMiien 

EnvlroninantBl  Impact  Statement;  St 
Johns  County,  Flortda 

AOaiCT:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


Y:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  St  Johns  County,  Florida 
concerning  the  Bridge  of  Lions. 
FOR  FUnmCR  INFORMATION  CONTACT: 
Mr.  Mark  Bartlett,  Supervisory 
Transportation  Engineer,  Federal 
Highway  Administration,  227  N. 
Bronough  Street,  Room  2015, 
Tallahassee,  Florida  32301-2015, 
Telephone;  (904)  942-9598. 
SUPPLEMENTARY  MFORMATtON:  The 
FHWA,  in  cboperatian  with  the  Florida 
Department  of  Transportation  and  the 


United  States  Coaat  Guard  will  prepare 
an  EIS  for  a  proposal  to  rehabilitate  or 
replace  the  Bridge  of  Lions  crosses  the 
Matanzas  River  (Atlantic  Intracoastal 
Waterway)  and  connects  the  Qty  of  St 
Augustine  with  Anastasia  Island.  The 
structure  exhibits  severe  deterioration 
and  does  not  meet  current  load  capacity 
standards.  The  proposed  project  is 
considered  necessary  to  maintain  this 
important  river  crossing.  The  existing 
Bridge  of  Lions  is  listed  on  the  National 
Register  of  Historic  Places  and  the 
western  bridge  abutment  is  adjacent  to 
the  St  Augustine  Historic  District,  a 
National  Historic  Landmark.  The 
existing  bridge  does  not  meet  the 
current  U.S.  Coast  Guard  Guide 
Clearances  for  marine  navigation  along 
the  Intracoastal  Waterway. 

Alternatives  under  consideration 
include:  (1)  taking  no  action:  (2) 
rehabilitating  the  existing  bridge;  (3) 
replacing  the  existing  bridge. 

Coordination  and  informal  scoping 
with  appropriate  Federal,  State,  and 
local  agencies  and  private  citizens  who 
have  expressed  interest  in  this  proposal 
has  been  undertaiLen  and  will  continue. 
A  series  of  public  meetings  have  been 
held  and  additional  meetings  are 
planned  fm-  the  future  in  St  Johns 
County.  In  addition,  a  public  hearing 
will  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  meetings 
and  hearing.  The  Draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Fadenl  Domettic  Aisistanoe 
Pragiam  Number  20.20S.  Highway  Research, 
Planning  and  (Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  InteigoveromeDtal  consultatiOD  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  July  3, 1996. 
Riil>atM.CaIlan. 

Acting  Division  Administrator,  Tallaitassee. 
Florida. 

(PR  Doc  96-18250  Filed  7-23-96:  8:45  ami 
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National  HIghvMy  Trafflc  Safety 
Administration 

(Doeksl  No.  9S-0ra;  Noaos  1] 

Notice  of  Racalpt  of  PaWon  for 
Decision  That  Nonconforming  1994 
VolvoMO  Sadan  and  Wagon 
Paaaangac  Cara  Ara  EHgblafor 


AOBtCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petittoD  for 
decision  that  nonconiotming  1994 
Volvo  960  Sedan  and  Wagon  passenger 
cars  are  eligible  for  importation. 

SUMMARY:  This  notice  armotmces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1994  Volvo  960 
sedans  and  wagons  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  diey  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  August  23, 1996. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section. 
Room  5109,  Nalioiul  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington.  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm.) 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C  30141(a)(1)(A) 
(fbnnerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured    - 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the  ' 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
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applicable  Federal  motor  Teldcle  aafety 
standards. 

Petitions  for  eligibility  decisions  nuy 
be  submitted  by  either  manubcturers  or 
impotlers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  t4HTSA 
publishes  notice  in  the  Fedaral  Ragiater 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
Al  the  close  of  the  comment  period. 
NHTSA  deddas,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  dedaisn  in  the  Fedatal 


lagiitar. 
IX  Mo 


jJC  Motors  of  Kingsville,  Maryland 
("J.K.")  (Kagisleied  Importer  9CM)06) 
haa  petitioiMd  NHTSA  to  decide 
whether  1994  Volvo  990  sedans  and 
wagons  are  eligible  for  importation  into 
the  United  Sutes.  The  vehicles  which 
J.K.  believes  are  substantially  similar  are 
1994  Volvo  960  sedans  and  vragons  that 
were  manufartured  for  irapanattos  into, 
and  sale  in.  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitiaoar  claims  that  it  carefully 
compared  non-U.S.  certified  1904  Volvo 
960  sedans  and  wagons  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  suiistantially  similar  «»lth 
respect  to  compliance  with  moat  Federal 
motor  vehicle  safcty  standards. 

].K.  subsniSad  information  with  its 
p^tjoD  intended  to  demonstiate  that 
nao-U.S.  ositified  1994  Volvo  960 
sadana  and  wayaia,  as  originally 
matHifartuied.  confoims  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  '"Tf"^'^  as  their  U.S. 
certified  counterparts,  or  are  capable  of 
being  readily  altered  to  conform  to  tfaoae 
stanoatda. 

Specifically,  the  petitionn  claims  that 
OOB-U.S.  certified  1994  Volvo  960 
sadana  and  wagons  are  identical  to  their 
U.S.  csftified  counterparts  with  raapact 
to  campUaBce  with  Standard  Noe.  102 
Thrmamission  Shift  Lenr  Sequence .  .  ., 
lOS  Difmtting  and  Defogffng  Systems, 
104  mndMlMd  Wiping  and  Washing 
Sytlmm.  lOS  Hydraulic  Brake  Systems, 
iMBnkeHoees,  107  Reflecting 
Stance*,  100  New  Pneumatic  Time,  113 
Hood  Latch  Syttenu,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  204  Steering 
Confrof  Jieorward  Displacement,  205 
G/ozing  Uotarials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages.  211  Wheel  Nuts,  Wheel 


Discs  and  Hubcaps,  212  Windshield 
Retention,  214  Side  Impact  Protection, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301  Fuel 
System  Integrity,  and  302  Flarrunability 
of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1994  Volvo  960 
sedans  and  wagons  comply  with  the 
Bimipet'  Standud  found  in  49  CFR  Part 
581. 

Petitioner  also  contends  that  these 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays-,  (a)  subsUtutioa  of  a  lens- 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  bilure  indicator    " 
lamp:  (b)  -eplacement  of  the 
speedometer  with  one  calibrated  in 
miles  per  hour. 

Staiidard  No.  108  lumps.  Reflective 
Devices  and  Associated  Equipment  (a) 
instaliatlOD  of  U.S.-model  heedlampa 
and  bont  aidamadcars:  fb)  installation  of 
U.S.-model  taillamp  asseinfalies  which 
incorporate  rear  sidemarkers;  (c) 
installation  of  a  high  moimted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  instaltatiop  of  aiiie  information 
placard. 

Standard  No.  Ill  Reaniew  Mbror. 
replacement  of  the  pessenger  side 
raarvlew  mirror  with  a  U.S.-model 
ooinpoDent.- 

Standard  No,  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microsvritch  and  a  warning  buz&er  in 
the  steering  lock  assembly. 

Standard  No.  115  Vehicle 
IdenttficaHon  Number,  installation  of  a 
VIN  plate  that  can  be  reed  from  outside 
the  left  winitohtold  pillar,  and  a  VIN 
refsrenoe  label  tm  the  edge  of  the  door 
or  latch  poet  naamst  d»  driver. 

Standard  No.  lis  Aiwer  Window 
Systmra:  InstaMaMwi  of  a  ralay  in  the 
power  winds**  ayatan  so  that  tile 
window  tnospoit  is  iiic|wnlive  when 
the  iyiitiaa  ia  switdud  oO: 

Standard  No.  208  Oecapant  Crash 
ProtactioD:  (a]  InataWatinn  of  a  seat  belt 
warning  buzzer,  (b)  inatallatioa  of 
driver's  and  passangor's  side  knee 
bolsters  to  augment  the  vehicles'  air  bag 
baaed  passive  restraint  system.  The 
petitioner  stataa  that  the  vaUdea  are 
equipped  with  manual  lap  and  shoulder 
belts  in  the  front  and  rear  outboard 
seating  positions,  and  with  a  manual  lap 
belt  in  the  cantor  seating  positiaas. 

Interested  persona  an  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 


5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  dale.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  peUtiOB 
will  be  published  in  the  Federal 
Register  piusuant  to  the  authority, 
indicated  below. 

Aiithority:^9ti.S£.  M141  laKlKA)and 
(b)(1):  49  CFR  593.8:  delegatioiis  of  sutfaarity 
at  49  CFR  1.50  and  901.8. 

IsnMd  on:  July  18. 199«. 
Marilynnajasslii, 

Director,  OfficeofVthich  Safety  Coapliaace. 
IFR  Doc  9e-18811  Filed  7-23-96: 6:4$  «d| 


IPoekat  Na  M-«7«;  NoOaa  1] 

Nolle*  of  Rwalpt  of  Prtttton  for 
OacWon  That  Nonoonfoonlng  19M 
BMW  B1100BS  Mowcycl—  Art 
"■  -     for* 


AOBlCr:  National  High%ray  Traffic 

Safsty  Administration,  DOT. 

ACIHJM:  Notice  of  receipt  of  petition  for 

decision  that  noncordbrming  1994  BMW 

RllOORS  motorcydeaue  edible  for 

importation. 


r;  Thia  notice  aimounces  receipt 
by  tfaa  National  »giiway  T>afllc  Safaty 
AtfaoinistiBUoa  (NHTSA)  of  a  petilian 
for  a  dedaion  that  a  1994  BMW 
RllOORS  dial  waaint  odsiiiaUy 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safely 
standards  Is  eliga>te  far  importation  into 
the  United  States  becauae  (1)  It  is 
suhatantially  similar  loa  aaWrla  that 
was  origtnaUy  manufarturgdfor 
impumiiwi  into  and  aala  hi  tha  United 
States  and  that  was  certifiad  by  tia 
manniaeturer  as  oosaplyiBg  with  the 
safMy  standards,  and  (2)  it  is  capritia  of 
baiiw  readily  altered  to  coofnim  to  the 
standards. 

OAm:  IIm  closing  date  for  comments 
on  the  petition  is  August  23, 1996. 
AOOMSSet:  Conmients  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  TtafBc 
Safety  Administratioi,  400  Seventh  St, 
SW.,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  a.m.  to  4  p.m.] 
FOR  FURTHER  MFORMATKIM  CONTACT: 
George  Entwistle,  Office  of  Vehicle 


Federal  Ragiater  /  Vol.  61,  No.  143  /  Wednesday,  July  24,  1996  /  Notices 


38513 


Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  MFORMAItON: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)a)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufsctured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refiised 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  Sutes.  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
rea^y  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  hsve  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As- 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Kegistar 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eUgible 
for  importation.  The  agency  then 
publidies  this  decision  in  Uie  Federal 
Regialer. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1994  BMW  RllOORS  motorcycles  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
version  of  die  1994  BMW  RllOORS  that 
was  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  its  manufacturer,  Bayerische 
Motoren  Werke.  A.G..  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-  U.S.  certified  1994 
BMW  RllOORS  to  its  U.S.  certified 
■counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compUance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1994  BMW  RllOORS,  as  originally 
manufactured,  conforms  to  many 


Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petiticmer  claims  that 
tiie  non-U.S.  certified  1994  BMW 
RllOORS  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
virith  Standards  Nos.  106  Brake  Hoses, 
111  Reaniew  Mirrors,  115  Vehicle 
Identification  Number,  116  Brake  Fluid, 
119  New  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  Cars,  120  Tire 
■  Selection  and  Rims  for  Vehicles  other 
than  Passenga-  Cars,  and  122 
Motorcycle  Brake  Systems. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  maimer  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
installation  of  U.S-model  headlamp 
assemblies. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S. 
model  speedometer  calibrated  in  miles 
per  hour. 

Comments  should  refer  to  the  docket 
niunber  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109.  400 
Seventh  Street,  S.W..  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitied. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
vnll  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Aulhorily:  49  U.S.C  30141(a)(1)(A)  and 
(bHl):  49  CFR  SS3.8:  delegationi  of  authority 
at  49  CFR  l.SO  and  SOI .8. 

Issued  on:  July  18, 1908. 
Marilymie  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  96-18813  Filed  7-23-96:  8:45  am) 
BtLUHQ  COOE  «ttfr-W-P 


ReMwii  and$pecl8l.PraQraiiis 
AdHilitlaliflUon ' 

[Piaampoon  Dalsmiiiiaoon  Mas.  ^v'4(^^ 
PO-«(R).  PD-10(R),  and  PO-11(R);  Doekal 
Noa.  POA-S<R),  PDA-7(R),  PDA-10(fl),  and 
PDA-11(R),  raapacBvalyl 

CalNonila  and  Lo»  Angalaa  County 
Roquiramenti  AppltcaMa  to  On«H* 
HandHiig  andTrmspoitBlion  of 
Hazardous  MMailala;  Oacialon  on 
Petition  (or  Hoeonaldarrtlon 

agency:  Research  and  Special  Programs 
Administiation  (RSPA),  DOT. 
ACTION:  Notice  of  Deferral  of  Decision  on 
Petitions  for  Reconsideration  of 
Administrative  Determination  of 
Preemption. 

SUMMARY:  RSPA  is  deferring  action  on  a 
decision  with  respect  to  the  petitions  for 
reconsideration  of  PD-8,  PD-9,  PD-10 
and  PD-1 1  until  the  agency  can 
complete  a  rulemaking,  RSPA  Docket 
HM-223,  which  focuses  on  numerous 
issues  that  are  raised  in  the  petitions  for 
reconsideration.  Specifically,  both  the 
petitions  for  reconsideration  and  RSPA 
Docket  HM-223  raise  issues  regarding 
the  on-site  handling  and  transportation 
of  hazardous  materials  and  whether 
certain  transportation  and  unloading 
activities  are  regulated  under  the  HMR. 
RSPA  is  deferring  action  on  the 
petitions  for  reconsideration  in  order  to 
avoid  prejudging  matters  that  are  mote 
appropriately  handled  through  notice- 
and-comment  procedures. 
FOR  FURTHER  INFORMATION  COMTACT: 
Nancy  E.  Machado.  Office  of  the  Chief 
Coimsel,  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington.  DC  20590-0001, 
telephone  202-366-4400. 
SUPPLEMENTARY  INFORMATION:  On 
February  15, 1995.  RSPA  published  its 
determinations  in  PD-8(R),  PD-9(R), 
PD-IOCR).  and  PD-ll(R)  (Docket  Nos. 
PDA-9(R).  PDA-7(R),  PDA-IO(R),  and 
PDA-n(R),  respectively)  (60  FR  8774). 
RSPA  did  not  preempt  the  two 
California  statutorj'  provisions  or  34  of 
the  40  Los  Angeles  Coimty  regulations 
at  issue.  The  State  and  local 
requirements  related  to  permits;  fees: 
on-site  hazard  communication;  the 
definition.  dafsificaUon,  transportaUdn, 
storage,  handling  and  unioadiiig  of 
hazardous  materials  at  consignee 
facilities;  and  container  design  and 
construction.  RSPA  did,  hovrever, 
preempt  six  Los  Angeles  County 
regulations.  RSPA  found  that  those 
regulations  restricted  tank  car  unloading 
and  imposed  fees,  which  were  not  used 
for  hazardous  materials  transportation 
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purposes,  on  consignee  unloading 
activities. 

Within  the  2(>.<lay  time  period 
provided  in  49  CFR  107.211(a].  HASA, 
Inc.,  The  Society  of  the  Plastics 
Industry,  Inc.:  National  Propane  Gas 
Association;  Pioneer  Chlor  Alkali 
Company,  Inc.;  National  Tank  Truck 
Carriers.  Inc.;  and  Chlorine  Institute, 
Inc.  and  Chemical  Manufacturers' 
Association  (Petitioners)  filed  petitions 
for  reconsideration  of  RSPA's 
detenninations.  The  petitioners  raised 
numerous  issues  regarding  the  on-site 
handling  and  transportation  of 
hazardous  materials,  and  questioned 
whether  certain  transportation  and 
unloading  activities  are  regulated  under 
theHMR. 

RSPA  currently  is  engaged  in  a 
rulemaking,  RSPA  Docket  HM-223, 
which  directly  addresses  the  issues 
raised  by  the  petitioners.  In  recent  years, 
RSPA  has  issued  a  number  of 
interpretations,  inconsistency  rulings 
and  preemption  determinations  in 
response  to  public  requests  for 
clarification  regarding  the  meaning  of 
the  tenn  "transportation  in  commerce" 
and  whether  particular  activities  fall 
under  that  term  and,  thus,  are  subject  to 
the  HMR.  Although  these  documents  are 
publicly  available,  the  regulated 
industry.  Federal  agencies.  States,  local 
governments,  and  Indian  tribes  have  not 
been  consistently  aware  of  their 
existence  and  availability.  Furthermore, 
some  of  the  interpretations  and 
decisions  in  these  documents  need  to  be 
revised  in  light  of  changes  in  DOT'S, 
and  other  Federal  agencies',  statutory 
authority.  In  Docket  HM-223,  RSPA  is 
proposing  to  consolidate,  clarify,  and 
revise,  as  necessary,  these 
interpretations,  rulings  and  decisions, 
and  make  them  part  of  the  HMR. 

Based  on  the  above,  RSPA  wiU  defer 
issuing  a  decision  with  respect  to  the 
petitiotu  for  reconsideration  until  the 
rulemaking  is  completed.  RSPA  is 
taking  this  action  in  order  to  avoid 
prejudging  issues  which  are  more 
appropriately  handled  through  the 
notice-and-comment  process  imder  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  An  Advance  Notice  of  Proposed 
Rulemaking:  Notice  of  Public  Meeting, 
under  RSPA  Docket  HM-223  will  he 
published  in  the  Federal  Register  at  a 
later  date. 

Issued  is  Waihington,  DC  on  July  18, 1996. 
Alan  L  Rafaens, 

Associate  Administrutor  for  HaxanJous 
Ma  terials  Safety. 

IFR  Doc.  96-18821  Filed  7-23-96;  8;45  am] 
■tUMQ  cooc  4*i»-a>-p 


Suifac*  Tranaportatlon  Board  ^ 

[STB  FInane*  DoekM  No.  329as  (SuMlo. 
1)1 

'CAQY  bKhiaMaa,  Inc.— AequiaiUon  of 
Control  Examption— Uixapallla  Vallay 
Railroad,  Inc. 

AQENCY:  Surbce  Transportation  Board. 
ACTION:  Petition  for  exemption. 

SUMMARY:  Acting  under  49  U.S.C. 
10502(a),  the  Board  exempts  from 
regulation  under  49  U.S.C.  11323-25  the 
resumption  of  control  of  Luxapalila 
Valley  Raiboad,  Inc.,  by  CAGY 
Industries,  Inc.  lUs  matter  is  related  to 
a  notice  of  exemption  in  STB  Finance 
Docket  No.  32968,  published  in  the 
Federal  Register  on  Jime  S,  1996.  at  61 
FR  28638. 

DATES:  This  exemption  will  be  effective 
on  August  23, 1996.  Petitions  to  stay 
must  be  Bled  by  August  5, 1996. 
Petitions  to  reopen  must  be  filed  by 
August  13, 1996. 

AOORESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32968  (Sub-No.  1) 
to:  (1)  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W.. 
Washington,  D.C.  20423:  and  (2) 
petitioner's  representative:  Patricia  B. 
Kolesar,  Esq.,  STB  Finance  Docket 
32968  (Sub-No.  1)  Slover  ft  Loftus,  1224 
Seventeenth  Street,  N.W.,  Washington, 
D.C.  20036. 

TOB  FURTHER  MFOflMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
ITDD  for  the  hearing  impaired;  (202) 
927-5721.) 

SUPPUMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  full  decision  in  STB  Finance 
Docket  No.  32968  (Sub-No.  1).  To 
purchase  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  firom 
DC  News  k  Data,  Inc.,  Room  2229, 1201 
Constitution  Avenue,  N.W.. 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.1 

Decidsd:  July  11, 1996. 


'  Tli>  IOC  Tennliutlon  Ad  ot  t»95,  Pub.  t.  Mo. 
104-88.  lOS  Sut  a03.  which  wu  enacted  oa 
December  29. 1995,  aad  took  effect  on  Untury  1. 
1996,  aboliehed  the  Intersute  Commerce 
Commission  and  tnnsferred  certain  functions  to  Uie 
Surface  Transportation  Board  {Board).  This  notice 
relates  to  functions  that  are  subjaa  to  Bo«rd 
furfsdictlon  pursuant  to  49  U.S.C  10502  and 
11323-25. 


By  the  Boanl,  Chainnan  Moigao,  Vice 
Cbainnan  Simmons,  and  Coounisitoner 
Owen. 

Venum  A.  WUHams, 
Secretary. 

(FR  Doc.  96-18793  Filed  7-23-96;  8:45  am) 
■usn  coot  4eit-«t-r 


DEPARTMENT  OF  THE  TREASURY 

Submlaaion  To  0MB  for  Raviaw; 
Commant  Raquaat 

July  15, 1996. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  i^ct  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  (A>tained  by 
calling  the  Treastuy  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IKS) 

OMB  Number:  1545-1409. 

Fonn  Number:  IRS  Form  8842. 

Type  of  Review:  Extension. 

Title:  ElecUon  To  Use  Different 
i\nnualization  Periods  for  Corporate 
Estimated  Tax. 

Description:  Form  8842  is  a  form  used 
by  corporations  (including  S 
corporations),  tax-exempt  organizations 
subject  to  the  unrelated  business  income 
tax,  and  private  foundations  to  annually 
elect  the  use  of  an  aimualization  period 
in  section  665S(e)(2)(C)  (i)  or  (ii)  for 
purposes  of  figuring  the  corporation's 
estimated  tax  payments  imder  the 
annualized  income  installment  method. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Becordkeepers:  2,000. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping — 1  hr.,  55  min. 

Learning  about  the  law  or  the  form — 
6  min. 

Preparing  and  sending  the  form  to  the 
IRS— 6  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,280. 
Qeamnce  Officer:  Garrick  Shear  (202) 

622-3869,  Internal  Revenue  Service, 

Room  5571,  lilt  Constitution 

Avenue,  NW.,  Washington,  IX)  20224. 
OMB  Reviewer:  Mlo  Sunderhauf  (202) 

395-7340,  Office  of  Management  and 

Budget.  Room  10226.  New  Executive 


Office  Btiilding.  Washington.  DC 
20503. 
Dale  A.  MoTRan. 

Depattmenlal  Beports,  Uanaganent  Officer. 
IFR  Doc  96-18731  Filed  7-23-96;  8:45  ami 


Office  Building.  Washington.  DC 

20503. 
Dale  A  MotgaiL 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  96-18732  Filed  7-23-96:  8:45  ami 


Submlaaion  To  OMB  for  Rawlaw; 
Commant  I 


SutMilaalon  To  OMB  for  Raviaw; 
Commant  Raquaat 

July  IS.  1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
gubmissian(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regartling  this 
information  collection  should  be 
addi^tsed  to  the  OMB  Reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Intenial  Karanna  Serric*  (IRS) 

OMB  Number:  1545-1407. 
Form  Number:  IRS  Form  8848. 

Type  o/fleview;  Extension. 

Title:  Consent  To  Extend  the  Time  To 
Assess  the  Branch  Profits  Tax  Under 
Regulations  Sections  1.884-2T  (a)  and 
(c). 

Description:  Form  8848  will  be  used 
by  foreign  corporations  that  have  (a) 
completely  terminated  all  of  their  U.S. 
trade  or  business  within  the  meaning  of 
Regulations  section  1.884-2T(a)  during 
the  tax  year  or  (b)  transferred  their  U.S. 
assets  to  domestic  corporation  in  a 
transaction  described  in  section  381(a), 
if  the  foreign  corporation  was  engaged 
iu  a  U.S.  trade  or  business  at  that  time. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Becordkeepers:  5,000. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 4  hr.,  4  min. 

Learning  about  the  law  or  the  form — 
47  min. 

Preparing  and  sending  the  form  to  the 
IRS — 54  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  28,800  hours. 
Oearance  Officer:  Garrick  Shear  (202) 

622-3869,  Internal  Revenue  Service, 

Room  5571, 1111  Constitution 

Avenue.  NW..  Washington.  DC  20224 
OMB  Reviewer:  Milo  Simderhauf  (202) 

395-7340,  Office  of  Management  and 

Budget,  Room  10226.  New  Executive 


Suixniaslon  To  OMB  for  Ravtaw; 
Comment  Raquaat 

July  IS,  1996. 

The  Department  of  the  Treastuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  oDtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  Reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
'Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 

Internal  Revenue  Servica  (IRS) 

OMB  Number:  1545-1073. 

Form  Number:  IRS  Form  8801. 

Type  of  Review:  Extension. 

Title:  Credit  For  Prior  Year  Minimum 
Tax— Individuals,  Estates  and  Trusts. 

Description:  Form  8801  is  used  by 
individuals,  estates,  and  trusts  to 
compute  the  minimum  tax  credit,  if  any, 
avaiUble  from  a  tax  year  beginning  after 
1986  to  be  used  in  the  current  year  or 
to  be  carried  forward  for  use  in  a  future 
year. 

Respondents:  Individual  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  38,744. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 1  hr..  33  min. 

Learning  about  the  law  or  the  form — 
1  hr..  13  min. 

Perparing  the  form — 1  hr.,  0  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 17  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  157,301  hours. 
Oearance  Officer:  Garrick  Shear  (202) 

622-3869,  Internal  Revenue  Service, 

Room  5571, 1111  Constitution 

Avenue,  N.W.,  Washington,  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-7340,  Office  of  Management  and 

Budget,  Room  10226,  New  Executive 

Office  Building,  Washington.  DC 

20503. 
Dale  A.  Morgan. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  96-18733  Filad  7-23-96;  8:45  ami 


July  16, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  reqiiiiement(B)  to 
OMB  for  review  and  clearance  under  ths 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  tile 
submisston[s)  may  be  tpitained  by 
calling  the  Treasury  Bureau  CUearanca 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  Reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Renniie  Service  (DtS) 


OMB  Number  1545-1110. 

Form  Number:  IRS  Form  940-EZ. 

T>pe  of  Review:  Extension. 

Title:  Employer's  Armual  Federal 
Unemployment  (FUTA)  Tax  Return. 

Description:  Form  940-EZ  is  a 
simplified  form  that  most  employers 
with  uncomplicated  tax  situations  (e.g.. 
only  pay  unemployment  contributions 
to  one  state  and  paying  them  on  time) 
can  use  to  pay  their  FUTA  tax.  Most 
small  businesses  and  household 
employers  use  the  form. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,089,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 6  hr.,  23  min. 

Learning  about  the  law  or  the  form — 

7min. 
Preparing  and  sending  the  fonn  to  the 

IRS — 34  min. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  27,618,153 

hours. 

Oearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget.  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  MMgan, 

Departmental  Reports,  Management  Officer. 

IFR  Doc.  96-18734  Filed  7-23-96;  8:45  ami 
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Internal  Rewanua  Sarvic* 

Proposed  Collection;  Comment 
RoqiMM  for  Regulation  Proiect  CO-4S- 
91 

AQENCV:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  (X)-45-91  (TD 
8529).  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards.  (§  1.382- 
9). 

DATES:  Written  comments  should  be 
received  on  or  before  September  23, 
1996,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Reven  e 
Service,  room  5571,  nil  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards. 

OMB  Number:  1545-1275.  Regulation 
Project  Number:  CO-45-91  Final. 

Abstract:  Sections  1.382-9(d)(2)(iii) 
and  (d)(4)(iv)  of  the  regulation  allow  a 
loss  corporation  to  rely  on  a  statement 
by  beneficial  owners  of  indebtedness  in 
determining  whether  the  loss 
corporation  qualifies  for  the  benefits  of 
Internal  Revenue  Code  section  382(I)(5). 
Regulation  section  1.382-9(d)(6)(ii) 
requires  a  loss  corporation  to  file  an 
election  if  it  wants  to  apply  the 
regulation  retroactively,  or  revoke  a 
Code  section  382(1)(6)  election. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
p^fit  organizations. 

Estimated  Number  of  Respondents: 
650. 

Estimated  Time  Per  Respondent:  The 
estimated  annual  time  per  respondent 


with  respect  to  the  S§  1.382-9(d)(2)(iii) 
and  (d)(4)(iv)  statements  is  15  minutes. 
The  estimated  aimual  time  per 
respondent  with  respect  to  the  S  1.382- 
9(d)(6)(ii)  election  is  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REOUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Approved;  July  15, 1996 
GuTJck  R.  Shear, 
IRS  Reports  Clearance  Officer 
[FR  Doc.  96-18724  Filed  7-23-96;  8:45  am) 
■LUNO  CODE  ttW-OI-r 


Proposed  Collection;  Comment 
Request  for  Regulation  F>roject  INTL- 
941-86 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
INTL-941-86,  and  temporary 
regulation,  INTL-655-87  (TD  8178), 
Passive  Foreign  Investment  Companies. 
(§S  1.1291-lOT,  1.1294-lT,  1.1297-3T). 
DATES:  Written  comments  should  be 
received  on  or  before  September  23, 
1996,  to  be  assured  of  consideration. 
AOORESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title;  Passive  Foreign  Investment 
Companies. 

OMB  Number:  1545-1028. 
Regulation  Project  Number:  INTL- 
941-86  Notice  of  proposed  rulemaking; 
INTL-655-87  Temporary. 

Abstract:  These  regulations  specify 
how  the  United  States  persons  who  are 
shareholders  of  passive  foreign 
investment  companies  (PFICs)  make 
elections  with  respect  to  their  PFIC 
stock. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
275,000. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  20*6,250. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Boolcs  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 


comments  will- become  a  matter  of 
public  record.  Conmients  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  hmctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Approved:  July  16, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  96-18725  Filed  7-23-96;  8:45  ami 
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DEPARTMSIT  OF  EDUCATION 
Oflloe  of  tiM  SacrMary 
Notice  of  Cartifleatlon 

summary:  The  Secretaiy  of  Education 
certifies  that  the  national  interest 
requires  tliat  special  government 
employees,  whose  non-Federal 
employer  is  an  institution  of 
postsecondary  education,  retained  by 
the  Department  to  work  on  "Proiect 
EASI"  (Easy  Access  for  Students  and 
Institutions),  be  permitted  to  act  as 
agent  or  attorney,  and  receive 
compensation  for  such  servioes,  for  their 
employer-institution  in  matters  pending 
before  the  Department  which  arise 
under  a  Program  Participation 
Agreement  required  by  Title  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended,  [HEA)  in  certain 
circumstances. 

FOR  FURTHER  INFORMATION  COKTACT: 
Susan  A.  Winchell,  Attorney,  Ethics 
Counsel  Staff,  Office  of  General 
Counsel,  U.S.  Department  of  Education, 
600  Independence  Avenue,  S.W., 
Washington,  D.C  20202-21S2. 
Telephraw:  202/401-8309. 
SUPnaENTARY  MFORMATKJN:  Section 
205  of  Title  18  generally  prohibite 
Federal  employees  &om  acting  as  an 
agent  or  attorney  for  any  non-Federal 
person  or  organization  before  any 
employee  of  the  Executive  or  Judicial 
branch  in  a  matter  in  which  the  United 
States  is  a  party  or  has  a  direct  and 
substantial  interest.  Section  203  of  Title 
18  prohibits  employees  from  receiving 
compensation  for  such  services.  These 
broad  prohibitions  are  modified 
somewhat  for  those  who  serve  as 
"special  government  employees,"  as 
that  term  is  defined  in  18  U.S.C.  Section 
202(a),  i.e.,  employees  who  are 
appointed  for  not  more  than  130  days  in 
a  365-day  appointment  period. 

A  special  Government  employee  who 
woiis  for  no  more  than  60  days  during 


his  or  hot  SeSrday  appointment  period 
may  n<A  act  as  an  agent  or  attorney  for 
any  non-Federal  person  or  oiganization, 
or  receive  compensation  in  cannectica 
with  providing  that  service,  with  respect 
to  matters  involving  specific  parties  in 
which  he  or  she  has  participated 
personally  and  substantially  as  a 
Government  employee.  If  a  special 
government  employee  exceeds  60 
working  days  during  his  or  her 
appointment  year,  he  or  she  also  may 
not  act  as  an  agent  or  attorney  for  non- 
Federal  persons  and  organizations,  or 
receive  compensation  for  those  services, 
in  any  qwdfic  party  matters  pending 
before  their  employing  ^ency,  even 
though  the  employee  did  not  participate 
in  the  matter  as  a  Government 
employee.  (18  U.S.C.  205(c)  and  203(c)). 
Sections  203  and  205  permit  the  head 
of  an  agency  to  waive  the  restrictions  on 
special  government  employees  acting  as 
an  agent  or  attorney,  and  receiving 
compensation  for  those  services,  for 
non-Federal  persons  and  organizations 
in  the  performance  of  work  imder  a 
grant  or  contract  when  he  or  she 
certifies  in  writing  that  to  do  so  is 
required  by  the  national  interest  (18 
U.S.C.  20S(f)  and  203(e)). 

"Project  EASI"  is  an  integrated 
delivery  system  for  all  participants  in 
the  student  financial  aid  system, 
including  students,  lenders,  and 
schools.  It  is  essential  for  the 
Department  to  have  high  quality  input 
from  all  participants  in  order  for  Project 
EASI  to  be  effective.  All  of  the  special 
Government  employees  hired  to  wori: 
on  Project  EASI  are  student  financial  aid 
officials  at  institutions  participating  in 
student  financial  assistance  programs 
under  title  fV  of  the  HEA.  Because  of  the 
nature  of  this  project,  the  participation 
of  student  financial  aid  officials  is  vital. 

The  special  Government  employees 
working  on  Project  EASI  frequently  act 
as  agents  for  their  employer-institutions 
on  matters  arising  imder  a  Program 


Participation  agreement  required  for 
each  institution  participating  in  student 
finanrini  assistance  programs  under 
Section  487  of  the  HEA.  The  Secretary 
expects  that  some  of  these  special 
govenmient  employees  will  work  for 
more  than  60  days  during  the  course  of 
a  36S-day  appointment  period. 

The  Secretary  has  determined  that  if 
the  special  Government  employees 
worldng  on  Project  EASI  are  prohibited 
from  acting  as  agents  for  their  employer- 
institutions,  or  receiving  compensation 
for  those  services,  with  respect  to 
matters  arising  under  a  Program 
Participation  Agreement  that  are 
pending  before  the  Department,  it  will 
not  be  possible  for  the  Department  to 
obtain  the  services  of  qualified 
consultants  to  work  on  Project  EASI. 
Therefore,  the  Secretary  certifies  that 
the  national  interest  requires  that 
Special  government  employees  working 
on  Project  EASI,  who  are  employed  by 
institutions  of  postsecondary  education, 
be  permitted  to  act  as  agents  for  their 
employer-institutions,  and  receive 
compensation  for  those  services,  in 
matters  arising  imder  a  Program 
Participation  Agreement  that  are 
pendii^  before  the  Department.  This 
certification  does  not  cover  Department 
matters  on  which  the  special 
Government  employee  has  participated 
personally  and  substantially  on  behalf 
of  the  Department,  even  if  it  is  a  matter 
arising  under  the  Program  Participation 
Agreement.  No  such  matter  should  arise 
because  special  Government  employees 
must  disqualify  themselves  bom 
participating  in  Department  matters 
involving  their  own  institutions. 

(Catalog  of  Federal  Domestic  Assistance 
Number  Not  Applicable) 

Dated:  July  18, 1996. 
Richard  W.  Rilay, 
Secretaiy  of  Education. 
(PR  Doc.  96-18760  Filed  7-23-96:  8:45  am) 
MUJNQ  COOE  400O-M-li 
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DEPARTMENT  OF  EDUCATION 
[CFDA  MMOA] 

Office  of  Elemsntary  and  Secondary 
Education;  Indian  Education  Foimula 
Grants  to  Local  Educational  Agencies 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY;  1996 

Purpose:  l^vides  grants  to  support 
local  educational  agencies  in  their 
efforts  to  refom}  elementary  and 
secondary  school  programs  that  serve 
Indian  students  in  order  to  ensure  that 
those  programs  are  based  on  challenging 
State  content  standards  and  State 
student  performance  standards  used  for 
all  students,  and  are  designed  to  assist 
Indian  students  to  meet  those  standards. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs)  and  certain  schools 
funded  by  the  Bureau  of  Indian  Affairs, 
and  Indian  tribes  ujider  certain 
conditions. 

Deadline  for  Transmittal  of 
Applications:  August  30. 1996. 
Applications  not  meeting  the  deadline 
will  not  be  considered  for  funding  in  the 


initial  allocation  of  awards. 
Applications  not  meeting  the  deadline 
maybe  considered  for  funding  if  the 
Secretary  determines,  under  section 
9117(d),  Part  A  of  Title  IX  of  the  1994 
amendments  of  the  Elementary  and 
Secondary  Act  of  1965  (the  Act),  as 
amended,  that  funds  are  available  and 
that  reallocation  of  those  funds  to  those 
applicants  would  best  assist  in 
advancing  the  purposes  of  the  program. 
However,  the  amount  and  date  of  an 
individual  award,  if  any,  made  under 
section  9117(d)  of  the  Act  may  not  be 
the  same  to  which  the  applicant  would 
have  been  entitled  if  the  application  had 
been  submitted  on  lime. 

Deadline  for  Intergovernmental 
Review.  September  30, 1996. 

Applications  Available:  July  29, 1996. 

Available  Funds:  The  appropriation 
for  this  program  for  fiscal  year  1996  is 
$50,000,000,  which  should  be  sufficient 
to  fund  all  eUgible  applicants. 

Estimated  Range  of  Awards:  $3,000  to 
$1,110,000. 

Estimated  Average  Size  of  Awards: 
40.000. 

Estimated  Number  of  Awards:  1,270. 


Note:  The  Department  is  not  txiund  by  any 
estimates  in  tliis  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  The 
Education  Etepartment  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75.  77,  79.  80.  81.  82,  85, 
and  86. 

For  Applications  or  Information 
Contact  Cathie  Martin,  Office  of  Indian 
Education.  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.W..  Portals  Building-Room  4300, 
Washington.  D.C.  20202-6335. 
Telephone:  (202)  260-1683.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
l-eOO-877-8339  (in  the  Washington, 
D.C.  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Program  Authority.  20  U.S.C.  7811. 

Dated:  July  18, 1996. 
Gerald  N.  Tinnzi, 

Assistant  Secretary  Office  of  Elementary  and 
Secondary  Education. 

[FR  Doc.  96-18759  Filed  7-23-96;  8:45  ami 
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DEPARTMEHT  OF  AQRICULTURE 

Cooperative  State  Reaaorch, 
Education,  and  Extanaion  Sarvica 

naqueet  Propoaala  (RFP):  Communtty 
Food  Proiects  Program 

-AOBICT:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA. 

ACTION:  Announcement  of  availability  of 
grant  funds  and  request  for  proposals  for 
the  Community  Food  Projects  Program. 


Y:  The  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
established  new  authority  for  a  program 
of  Federal  grants  to  support  the 
development  of  community  food 
projects  designed  to  meet  the  food  needs 
of  low-income  people:  increase  the  self- 
reliance  of  communities  in  providing  for 
their  own  food  needs;  and  promote 
comprehensive  responses  to  local  food, 
farm,  and  nutrition  issues. 

This  notice  sets  out  the  objectives  for 
these  projects,  the  eligibility  for  criteria 
for  projects  and  applicants,  and  the 
application  procedures.  The  legislation 
also  allows  technical  assistance  under 
the  program.  Therefore,  the  applicants 
may  request  technical  assistance  ss  a 
part  of  their  proposal  request  in  order  to 
subcontract  to  consultants  or  other 
groups  to  provide  assistance  for 
technical  voids  of  the  applying 
organization. 

This  notice  contains  the  set  of 
instructions  needed  to  apply  for  a 
Community  Food  Project  grant.  To 
obtain  application  forms,  please  contact 
Proposal  Services,  Grants  Management 
Branch;  OfJicB  of  Extramural  Programs: 
USDA/CSREES  at  (202)  401-6048. 
When  calling  Proposal  Services  please 
indicate  that  you  are  requesting  forms 
for  the  Community  Food  Projects 
Program. 

APPtXMTIONS  MtiST  BE  RECEIVED  ON  OR 
BEFORE  AUGUST  23, 1M6.  Proposals 
received  after  August  23, 1996,  will  not 
be  considered  for  funding. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Elizabeth  Tuckermanty,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agriculture,  Stop  2225.  Washington,  DC 
20250-2225:  telephone  (202)  720-5997; 
Intemetietuckermantydreeusda.gov:  or 
Dr.  Mark  Bailey,  Cooperative  State 
Research,  Education,  and  E.xtension 
Service,  U.S.  Department  of  Agriculture, 
Stop  2241,  Washington,  DC  20250- 
2241:  telephone:  (202)  401-1898; 
Inteniet:inbailey@reeusda.gov. 
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Part  I — General  Information 

A.  Legislative  Authority 

Section  25  of  the  Food  Stamp  Act  of 
1977,  as  amended  by  Section  401(h)  of 
the  Federal  Agricultural  Improvement 
and  Reform  Act  of  1996  (Pub.  L.  No. 
104-127)  (7  U.S.C.  2034)  authorized  a 
new  program  of  Federal  grants  to 
support  the  development  of  community 
food  projects.  These  grants  are  intended 
to  help  eligible  private  nonprofit  entities 
that  need  a  one-time  infusion  of  Federal 
assistance  to  establish  and  carry  out 
multi-purpose  community  food  projects. 

B.  Definitions 

For  the  purpose  of  awarding  grants 
under  this  program,  the  following 
definitions  are  applicable: 

(1)  "Administrator"  means  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Sen  ice  (CSREES)  and  any  other  officer 
or  employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

(2)  "Authorized  departmental  officer" 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instruments  on 
behalf  of  the  Secretary. 

(3)  "Authorized  organizational 
representative"  means  the  president  or 
chief  executive  officer  of  the  applicant 
organization  or  the  official,  designated 
by  the  president  or  chief  executive 
officer  of  the  applicant  organization. 


who  has  the  authority  to  commit  the 
resources  of  the  organization. 

(4)  'Budget  period"  means  the 
interval  of  time  (usually  12  months)  into 
which  the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(5)  "Cash  contributions"  means  the 
applicant's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
applicant  by  non-Federal  third  parties. 

(6)  "Community  food  project"  is  a 
project  that  requires  a  one-time  infusion 
of  Federal  assistance  to  become  self- 
sustaining  and  is  designed  to:  (i)  meet 
the  food  needs  of  low-income  people: 
(ii)  increase  the  self-reliance  of 
communities  in  providing  for  their  own 
food  needs;  and  (iii)  promote 
comprehensive  responses  to  local  food, 
form,  and  nutrition  issues. 

(7)  "Department"  or  "USDA"  means 
the  United  State  Department  of 
Agriculture. 

(8)  "Grant"  means  the  award  by  the 
Secretary  of  funds  to  a  private,  non- 
profit entity  to  assist  in  meeting  the 
costs  of  conducting,  for  the  benefit  of 
the  public,  an  identiSed  project  which 
is  intended  and  designed  to  accomplish 
the  purpose  of  the  program  as  identified 
in  these  guidelines. 

(9)  "Grantee"  means  the  organization 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

(10)  "Matching"  means  that  portion  of 
project  costs  not  borne  by  the  Federal 
Government,  including  the  value  of  in- 
kind  contributions. 

(11)  "Peer  review  panel"  means  a 
group  of  experts  qualified  by  training 
and  experience  in  particular  fields  to 
give  expert  advice  on  the  merit  of  grant 
applications  in  such  fields,  who 
evaluate  eligible  proposals  submitted  to 
this  program  in  their  personal  area(s)  of 
expertise. 

(12)  "Private  non-profit  entity"  means 
any  corporation,  trust,  association, 
cooperative  or  other  org^^zation  which 

(1)  is  operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest: 

(2)  is  not  organized  primarily  for  profit: 
and  (3)  uses  its  net  proceeds  to 
maintain,  improve  and/or  expand  its 
operations. 

(13)  "I^roject  director"  means  the 
single  individual  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  secretary  who  is 
responsible  for  the  direction  and 
management  of  the  project. 

(14)  "Prior  approval"  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  (2)  above. 
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(15)  "Project"  means  the  particular 
activity  within  the  scope  of  the  program 
supported  by  a  grant  award. 

(16)  "Project  period"  means  the 
period,  as  stated  in  the  award  document 
and  modifications  thereto,  if  any,  during 
which  Federal  sponsorship  begins  and 
ends. 

(17)  "Secretary"  means  the  Secretary 
of  Agriculture  and  any  other  officer  or 
employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

(18)  "The  Third  party  in-kind 
contributions"  means  non-cash 
contributions  of  property  or  services 
provided  by  non-Federal  third  parties, 
including  real  property,  equipment, 
supplies  and  other  expendable  property, 
directly  benefiting  and  specifically 
identifiable  to  a  funded  project  or 
program. 

C.  Eligibility 

Proposals  may  be  submitted  by 
private,  nonprofit  entities.  Because  the 
projects  must  promote  comprehensive 
responses  to  local  food,  farm,  and 
nutrition  issues,  applicants  are 
encouraged  to  seek  and  create 
partnerships  among  public,  private 
nonprofit,  and  private  for-profit  entities, 
applicants  are  encouraged  to  seek  and 
create  partnerships  among  public, 
private  nonprofit,  and  private  for-profit 
entities.  However,  no  more  than  '/«!  of  an 
award  may  be  subawarded  to  a  for-profit 
organization  or  firm. 

To  be  eligible  for  a  grant,  a  private 
nonprofit  applicant  must  meet  three 
mandatory  requirements; 

(1)  have  experience  in  the  area  of: 

(a)  community  food  work,  particularly 
concerning  small  and  medium-sized 
farms,  including  the  provision  of  food  to 
people  in  low-income  communities  and 
the  development  of  new  markets  in  low- 
income  communities  for  agricultural 
producers;  or 

(b)  job  training  and  business 
development  activities  for  food-related 
activities  in  low-income  communities: 

(2)  demonstrate  competency  to 
implement  a  project,  provide  fiscal 
accountability  and  overeight,  collect 
data,  and  prepare  reports  and  other 
appropriate  documentation:  and 

(3)  demonstrate  a  wilUngness  to  share 
information  with  researchere, 
practitionera,  and  other  interested 
parties. 

Matching  Funds.  Successful 
applicants  must  provide  matching 
funds,  either  in  cash  or  in  kind, 
amounting  to  at  least  50  percent  of  the 
total  cost  of  the  project  during  the  term 
of  the  grant  award  as  provided  by 
section  25(e)  of  the  Food  Stamp  Act  of 
1977. 


In  addition  to  the  mandatory 
requirements  above,  applicants  are 
encouraged  to  address  how  projects  will 
be  designed  to: 

(1)  develop  linkages  between  two  or 
more  sectora  of  the  food  system; 

(2)  support  the  development  of 
entrepreneurial  projects: 

(3)  develop  innovative  linkages 
between  the  for-profit  and  non-profit 
food  sectors:  or 

(4)  encourage  long-term  planning 
activities  and  multi-system,  interagency 
approaches. 

Fart  n — Program  DesGriplion 

A.  Purpose  of  the  Program 

Proposals  are  invited  for  competitive 
grant  awards  under  the  Community 
Food  Projects  Program  for  fiscal  year 
1996.  The  purpose  of  this  grant  program 
is  to  support  the  development  of 
community  food  projects.  Such  projects 
must  require  a  one-time  infusion  of 
Federal  assistance  to  become  self- 
sustaining  and  be  designed  to;  (1)  meet 
the  food  needs  of  low-income  people: 
(2)  increase  the  self-reliance  of 
communities  in  providing  for  their  own 
food  needs:  and  (3)  promote 
comprehensive  responses  to  local  food, 
farm,  and  nutrition  issues.  This  program 
is  administered  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  of  the  U.S. 
Department  of  Agriculture  (USDA). 

B.  Available  Funds  and  Award 
Limitations 

The  total  amount  of  funds  available  in 
fiscal  year  1996  for  support  of  this 
program  which  is  approximately 
SI  ,000,000. 

Because  the  projects  funded  by  this 
grant  authority  will  be  community- 
based  and  funded  substantially  by  non- 
federal sources,  it  is  expected  that  no 
one  grant  should  command  a  significant 
portion  of  the  total  funds  available  for 
support  of  this  program  which  is 
approximately  $1,000,000. 

Because  the  projects  funded  by  this 
grant  authority  will  be  community- 
based  and  funded  substantially  by  non- 
federal sources,  it  is  expected  that  no 
one  grant  should  command  a  significant 
portion  of  the  total  funds  available. 
AppUcants  shoidd  request  a  budget 
commensurate  with  the  project 
proposed.  However,  due  to  the  effort 
required  to  properly  evaluate  proposals, 
USDA  strongly  urges  that  requests  for 
support  do  not  fall  below  $10,000. 
Awards  will  be  made  based  on  the  merit 
of  proposed  projects  with  budgets  that 
do  not  exceed  $200,000.  Awards  will  be 
made  based  on  the  merit  of  the 
proposed  project  with  budgets 


considered  only  after  the  merits  of  the 
project  have  been  detennined.  USDA 
reserves  the  right  to  negotiate  final 
budgets  with  successful  applicants.  It  is 
intended  that  the  awardee  non-profit 
organization  will  perform  the 
suDstantive  portion  of  the  project.  No 
more  than  one-third  of  the  award,  as 
determined  by  budget  expenditures, 
may  he  sutiawarded  to  for-profit 
organizations.  For  purposes  of  obtaining 
additioiial  knowledge  that  is  not 
currently  within  the  applicant 
organization,  funds  for  technical 
assistance  may  be  included  in  the  All 
Other  Direct  Costs  section  of  the 
proposed  budget.  (See  budget 
instructions  included  with  the  budget 
form.) 

.\pplicants  may  request  one,  two,  or 
three  years  of  funding,  but  in  all  cases. 
USDA  funding  may  not  exceed  three 
years  for  any  one  project.  Applicants 
may  submit  only  one  proposal  for  the 
same  project  objectives. 

Based  on  this  guidance,  USDA  has 
concluded  that  no  single  grant  shall 
exceed  SZSO.OOO  in  any  single  year  or 
more  than  $500,000  over  the  Ufe  of  the 
project. 

A  commimity  food  project  may  be 
supported  by  only  a  single  grant  under 
this  program.  If  an  applicant  is 
interested  in  receiving  a  multi-year 
award,  this  must  be  proposed  when  the 
application  is  firet  submitted.  For 
example,  an  applicant  may  want 
funding  for  a  plaiming  phase  in  the  first 
year  of  the  project  and  funding  for  an 
implementation  phase  in  the  subsequent 
yearfs)  The  total  funds  required  for  all 
phases  of  the  project  must  be  specified 
in  the  initial  proposal. 

C.  Matching  Funds  Requirement 
The  Federal  share  of  the  cost  of 

establishing  or  carrying  out  a 
community  food  project  that  receives 
assistance  under  this  program  may  not 
exceed  50  percent  of  the  cost  of  the 
projec^during  the  term  of  the  grant. 
Grantees  may  provide  for  the  non- 
Federal  share  through  a  payment  in  cash 
or  in  kind,  fairly  evaluated,  including 
facilities,  equipment,  or  services.  A 
grantee  may  provide  for  the  non-Federal 
share  of  the  funding  through  State 
government,  lopal  government,  or 
private  sources. 

D.  Scope  of  the  Program 
Community  food  projects  are 

intended  to  take  a  comprehensive 
approach  to  developing  long-term 
solutions  that  help  to  ensure  food 
seciuity  in  communities  by  linking  the 
food  sector  to  community  development, 
economic  opportunity,  and 
environmental  enhancement. 
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Comprehensive  solutions  may  include 
elements  such  as:  (1)  improved  access  to 
high  quality,  affordable  food  among 
low-income  households;  (2)  support  for 
local  food  systems,  from  urban 
gardening  to  local  farms  that  provide 
high  quality  fresh  foods,  ideally  with 
minimal  adverse  environmental  impact: 
(3)  expanded  economic  opportunities 
for  community  residents  through  local 
business  or  other  economic 
development,  improved  employment 
opportunities,  job  training,  youth 
apprenticeship,  school-to-work 
transition,  and  the  like.  Any  solution 
proposed  must  tie  into  community  food 
needs. 

Project  goals  should  integrate 
multiple  objectives  into  their  design. 
The  project  should  seek  to  address 
impacts  beyond  a  specific  goal  such  as 
increasing  food  produced  or  available 
for  a  specific  group.  Goals  and 
objectives  should  integrate  economic, 
social  and  environmental  impacts  such 
as  job  training,  employment 
opportunities,  small  business 
expansion,  neighborhood  revitalization, 
open  space  development,  transportation 
assistance  or  other  community 
enhancements.  All  goals  and  objectives 
should  be  directed  at  arriving  at  these 
three  outcomes:  (1)  Low-income 
people's  food  needs  are  met;  (2) 
increased  self-reliance  of  communities 
in  providing  for  their  food  needs;  and 
(3]  Responses  are  comprehensive 
addressing  local  food,  (arm,  nutrition, 
environmental  and  economic  issues. 

Community  food  projects  are 
intended  to  go  Iwyond  the  models 
offered  by  emergency  and  Federal  food 
assistance  programs  by  creating  the 
opportunity  for  all  community  members 
to  gain  better  access  to  affordable  food. 
Ideally  these  projects  will  seek  solutions 
over  the  longer  term  rather  than 
focusing  on  short-term  food  relief.  They 
will  seek  comprehensive  solutions  to 
problems  across  all  levels  of  the  food 
system  from  farmer  to  consumer. 

Applicants  should  be  aware  of  several 
USDA  policy  themes  and  initiatives  that 
have  the  potential  to  strengthen  the 
impact  and  success  of  some  community 
food  projects.  These  include  food 
recovery  and  gleaning  excess  food; 
coimecting  the  urban  consumer  with  the 
rural  producer;  aiding  citizens  in 
leaving  public  assistance  and  achieving 
self-sufficiency;  and  utili^ng  micro 
enterprise  and/or  assets  development 
projects  related  to  community  food 
needs.  Relevant  ongoing  initiatives 
include  the  following: 

(1)  Farmers  Markets.  The  Federal- 
State  Market  Improvement  Program 
(FSMIP)  administered  by  the 
Agricultural  Marketing  Service  (AMS) 


provides  $1.2  million  in  matching 
grants  to  state  governments  for 
marketing  projects  that  carry  out  the 
purposes  of  the  Agriculture  Marketing 
Act  of  1946  (7  U.S.C.  1621-1627).  AMS 
also  provides  technical  assistance  to 
farmers'  and  alternative  markets  through 
its  Wholesale  and  Alternative  Markets 
Branch. 

(2)  EZ/EC  PresidenUal  InitiaUve.  The 
President  and  Vice  President,  along 
with  the  Secretaries  of  Agriculture  and 
the  Department  of  Housing  and  Urban 
Development  have  designated 
Empowerment  Zones,  Enterprise 
Communities,  and  Champion 
(immunities  in  both  urban  and  rural 
areas.  These  have  been  targeted  for 
services  by  Federal  departments, 
including  USDA.  These  are 
economically  disadvantaged  areas  and 
are  likely  to  face  community  food  needs. 

(3)  AmeriCorps.  The  AmeriCorps 
national  service  program  is  a  potential 
source  of  members  interested  in 
working  on  community  food  projects. 

(4)  Food  recovery — Gleaning 
workbook. 

The  community,  not  the  individual 
per  se,  is  the  unit  of  analysis  and 
medium  for  action.  Many  solutions  to 
food  access  problems  may  come  bom 
beyond  a  community's  own  boundaries, 
since  most  food  also  comes  from 
outside.  In  that  context,  wherever 
possible  community  food  projects 
should  support  food  systems  based  on 
regional  agriculture  and  strategies  that 
improve  the  availability  of  hig^-quality 
locally-produced  foods  to  low-income 


Community  food  projects  are 
intended  to  bring  together  stakeholders 
from  the  distinct  parts  of  the  food 
system.  Solutions  to  hunger,  and  access 
to  food,  should  reflect  a  process  thai 
involves  partnership  building  among 
the  public,  private  nonprofit  and  private 
for-profit  sectors.  Together,  these  parties 
can  address  issues  such  as  the  capaqty 
of  the  community  to  produce  food  and 
support  local  growers;  the  need  for.  and 
location  of  grocery  stores  that  market 
affordable,  high-quality  food; 
transportation  constraints;  economic 
opportunities  for  residents  to  increase 
income  thereby  increasing  access  to 
high-quality  nutritious  food;  community 
developments  issues:  the  environment: 
and  so  on. 

Community  food  projects  should  not 
be  desigi>ed  to  merely  support 
individual  food  pantries,  farmers' 
markets,  community  gardens  or  other 
established  projects.  Rather,  the 
conmiunily  food  projects  should  build 
on  these  experiences  and  encourage 
innovative  long-term  efforts.  A 
successful  project  should  be  able  to 


endure  and  outlive  the  one-time 
infusion  of  government  and  matching 
funds.  Conununity  food  projects  should 
be  designed  to  become  self-supporting 
(or  have  a  sustainable  funding  source) 
and  expand  or  prove  to  be  a  replicable 
model. 

The  primary  objectives  of  the 
community  food  projects  are  to  iiKrease 
the  food  self-reliance  of  communities; 
promote  comprehensive  responses  to 
local  food,  form  and  liutrition  issues; 
develop  innovative  linkages  between 
the  for-profit  and  nonprofit  food  sectors, 
and  encourage  long-term  planning 
activities  and  multi-system  inter-agency 
approaches.  The  following  are  some 
exainples  of  these  objectives  in  practice: 

*  Developing  a  working  link  between 
a  food  bank  and  area  fanners  to  market 
fresh  produce  to  a  conununity  through 
community-supported  agriculture. 
Community  members  provide  the 
financial  support  while  the  project 
develops  linl^  to  institutions  such  as 
restaurants,  food  pantries,  schools  or 
other  institutions.  The  process  increases 
commimity  awareness  and  commitment 
to  local  agriculture,  while  providing 
farmers  a  local  market  and  consumers, 
and  to  expand  the  supply  of  and  access 
to  quahty  food. 

*  Implementing  a  comprehensive 
strategic  plan  for  a  lower-income 
neighborhood  to  increase  residents' 
access  to  quality,  affordable  food 
through  farmers'  markets,  community 
gardens,  supermarkets,  and  other  food 
programs  related  to  access,  such  as 
transportation  assistance,  business 
development  and  neighborhood 
improvement.  As  with  other  sector 
planning,  the  community  participates  in 
identifying  its  food-related  priorities, 
and  works  with  institutions  through  a 
collaborative  interagency  process  to 
meet  its  objectives. 

*  Developing  a  system  of  community 
farm  stands  sponsored  by  neighborhood 
organizations  and  managed  by  youth 
that  sell  locally-grown  produce  in  low- 
income  communities.  The  project 
provides  skills  tisining  and/or  jobs,  and 
aims  to  become  self-supporting  witiiin  a 
reasonable  time.  It  increases 
participants'  understanding  of  the  food 
system,  including  food  production  and 
distribution,  expands  interest  in  good 
nutrition,  and  provides  entrepreneurial 
training  opportunities  for  young  people. 

*  A  local  food  policy  councilmay 
develop  an  implement  a  plan  that 
creates  several  new  food  ventures, 
including  a  new  supermarket  in  a  low- 
income  neighborhood.  The  council 
serves  as  the  planning  and  coordinating 
entity  that  brings  together  local  farms, 
for-profit  food  operators  such  as 
restaurants,  processors,  and  retailers 


with  low-income  neighborhood 
development  organizatioru  and  job 
training  groups,  emergency  food 
providers,  city  hall  and  other 
community  services  entities. 

Put  m— Praparatloa  of  a  Proposal 

A.  Program  Application  Materials 
Program  application  materials  will  be 

made  available  to  eligible  entities  upon 
request.  These  materials  include 
information  about  the  purpose  of  the 
program,  how  the  program  will  be 
conducted,  and  the  required  contents  of 
a  proposal,  as  well  as  tne  forms  needed 
to  prepare  and  submit  grant  applications 
under  the  program. 

B.  Content  of  a  Proposal 

To  obtain  application  forms,  please 
contract  Proposal  Services,  Grants 
Management  Branch;  Office  of 
Extramural  Programs;  USDA/CSREES  at 
(202)  401-5048.  When  calling  Proposal 
Services  please  indicate  that  you  are 
requesting  forms  for  the  Community 
Food  Projects'  Program. 

1.  Cover  Page:  Complete  the 
"Application  for  Funding"  Fonn  in  its 
Entirety 

a.  Note  that  providing  a  Social 
Security  Number  is  voluntary,  but  is  an 
int^ral  part  of  the  CSREES  information 
system  and  will  assist  in  the  processing 
of  the  proposal 

b.  One  copy  of  the  "Application  for 
Funding"  form  must  contain  the  pen- 
and-ink  signatures  of  the  project 
directorfs)  and  authorized 
organizational  representative  for  the 
applicant  organization. 

c.  Note  that  by  signing  the 
"Application  for  Funding"  form  the 
applicant  is  providing  the  required 
certifications  set  forth  in  7  CFR  Part 
3017,  as  amended,  regarding  Debarment 
and  Suspension  and  Drug-Free 
Workplace,  and  7  CFR  Part  3018, 
regaroing  Lobbying.  The  certification 
forms  are  included  in  this  application 
package  for  informational  purposes 
only.  It  is  not  necessary  to  submit  the 
forms  to  USDA. 

2.  Table  of  Contents 

For  ease  in  locating  information,  each 
proposal  must  contain  a  detailed  table 
of  contents  just  after  the  proposal  cover 
page.  The  Table  of  Contents  should 
include  page  numbers  for  each 
component  of  the  proposal.  Pagination 
should  begin  iirunediately  following  the 
Table  of  Contents. 

3.  Project  Sununaiy 

The  proposal  must  contain  a  project 
summary  of  250  words  or  less  on  a 
separata  page.  This  page  must  include 


the  title  of  the  project  and  the  names  of 
the  primary  project  director{s)  and  the 
applicant  organization,  followed  by  the 
summary.  The  summary  should  be  self- 
contained,  and  should  described  the 
overall  goals  and  relevance  of  the 
project.  The  summary  should  also 
contain  a  listing  of  all  organizations 
involved  in  the  project.  'The  Prolect 
Sununary  should  immediately  follow 
the  Table  of  Contents. 

4.  Project  Narrative 

The  Project  Narrative  for  a  conununity 
food  project  must  be  prepared  on  only 
one  side  of  the  page  using  standard  size 
(BVi"  X 11":  21.6  cm  x  27.9  cm)  white 
paper,  one  inch  margins,  typed  or  word 
processed  using  no  type  smaller  than  10 
point  font  regardless  of  whether  it  is 
single  or  double  spaced.  The  project 
narrative  shall  not  exceed  10  pages.  The 
community  food  project  narrative  must 
repeat  and  answer  each  of  the  following 
10  questions: 

a.  What  is  the  community  to  be  served 
by  the  proposed  projsctT 

Describe  the  local  food  economy  or 
food  system,  demographics,  income, 
geographic  characteristics  of  the  area  to 
be  served  and  any  other  pertinent 
infomiation. 

b.  What  organizations  will  be 
involved  in  carrying  out  the  proposed 
project  and  which  segments  of  the  local 
food  economy  or  system  do  they  Unk? 

Include  a  description  of  the  relevant 
experience  of  the  organizations  that  will 
be  involved  and  any  project  history. 
Letters  acknowledging  the  support  of 
these  organizations  should  be  provided 
in  the  appendix  to  the  proposal. 

c  What  are  the  goals  or  purposes  to 
be  achieved  by  the  proposed  community 
food  project? 

d.  How  will  the  goals  be  achieved? 
Provide  a  description  of  the  approach 

by  which  the  goals  will  be 
accomplished. 

e.  What  are  the  major  milestones  that 
will  indicate  progress  toward  achieving 
the  project  goals? 

Provide  a  time  line  for  accomplishing 
major  project  objectives. 

f.  The  legislation  outlines  three  major 
outcomes  of  the  Community  Food 
Projects:  (1)  meet  the  food  needs  of  low- 
income  people,  (2)  increase  the  self- 
reliance  of  communities  in  providingfor 
their  own  food  needs;  and  (3)  promote 
comprehensive  responses  to  local  food, 
farm  and  nutrition  issues.  What 
meesiires  will  be  used  to  assess  project 
progress  on  the  above  three  outcomes? 
How  will  you  assess  performance  on  the 
outcomes? 

For  example,  an  applicant  may 
propose  to  develop  a  fanners'  market  in 
a  low-income  urban  area,  selling 


produce  grown  by  farmers  in  the 
surrounding  area,  and  employing  staff 
from  both  the  urban  and  rural 
communities.  The  goals  may  be  to 
increase  access  to  fresh  produce  by 
community  residents,  (addresses 
outcome  1)  increase  employment  and 
the  income  of  farmers  (addresses 
outcome  2).  Possible  outcome  measures 
are  the  change  in  the  consumption  of 
produce  by  customers,  the  number  of 
jobs  created  by  the  market,  and  the 
change  in  income  experienced  by  the 
brmers  supplying  the  market. 

g.  What  are  the  plans  for  achieving 
seU-sustainability? 

Describe  why  a  one-time  infusion  of 
Federal  funds  will  be  sufficient  for  the 
proposed  project. 

h.  Additional  information:  Provide 
any  additional  information  which 
supports  the  need  for  and  usefulness  of 
the  project 

5.  Key  Persoimel 

Idenfiy  the  primary  project  director 
and  the  co-project  managerfs)  and  other 
key  personnel  required  for  this  project. 
An  organizational  chart  should  be 
provided  if  available.  What  is  their 
relevant  experience?  Include  vitae  that 
provide  adequate  information  so  that 
proposal  reviewers  can  make  an 
informed  judgment  as  to  their 
capabilities  and  experience. 

6.  Budget 

A.  Budget  Form:  Prepare  the  budget 
form  in  accordance  with  instructions 
provided  with  the  form.  A  budget  form 
is  required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  the  requested  total 
support  for  the  overall  project  period. 
The  budget  form  may  be  reproduced  as 
needed  by  applicants.  Funds  may  be 
requested  under  any  of  the  categories 
listed  on  the  form,  provided  that  the 
item  or  service  for  which  support  is 
requested  is  allowable  under  the 
authorizing  legislation,  the  applicable 
Federal  cost  principles,  and  these 
program  guidelines,  and  can  be  justified 
as  necessary  for  the  successful  conduct 
of  the  proposed  project 

B.  Matching  Funds 

(1)  Proposals  must  include  written 
verification  of  commitments  of 
matching  support  (including  both  cash 
and  in-kind  contributions)  from  third 
parties.  Written  verification  means: 

(a)  For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (1) 
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the  name,  address,  and  telephone 
number  of  the  donor  (2)  the  name  of  the 
applicant  organization:  (3)  the  title  of 
the  protect  for  which  the  donation  is 
made;  (4)  the  dollar  amount  of  the  cash 
donation:  and  (S)  a  statement  that  the 
donor  will  pay  the  cash  contribution 
during  the  grant  period:  and 

(b)  For  any  third  party  in-kind 
cootributiaos,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (1) 
the  name,  address,  and  telephone 
number  of  the  donor:  (2)  the  name  of  the 
applicant  organization:  (3)  the  title  of 
the  project  for  which  the  donation  is 
made:  (4)  a  good  bitb  estimate  of  the 
current  Sail  market  value  of  the  in-kind 
contribution:  and  (5)  a  statement  that 
the  donor  will  make  the  contribution 
duringthe  grant  period. 

(2)  The  sources  and  amount  of  all 
matching  support  from  outside  the 
applicant  institution  should  be 
summarized  on  a  separate  paae  and 
placed  in  the  proposal  immediately 
following  the  buaget  form.  All  pledge 
agreements  must  be  placed  in  the 
proposal  immediately  following  the 
siunmary  of  matdiing  support. 

(3)  Applicants  should  refer  ro  OMB 
Circulars  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-profit  Ofganizations,"  and  A-122, 
"Cost  Principles  for  Non-Profit 
Organizations,"  for  further  guidance  and 
other  requirements  relating  to  matching 
and  allowable  costs. 

7.  Current  and  Pending  Support 

All  proposals  must  list  any  other 
current  public  or  private  support 
(including  in-house  support)  to  which 
key  personnel  identified  in  iha  proposal 
have  committed  portions  of  their  time, 
whether  or  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considOTed  by,  or  that  will  be 
submitted  in  the  near  fiiture  to,  other 
possible  sponsors,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  the  possible  sponsors  will 
not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  for  this 
purpose.  However,  a  proposal  that 
duplicates  or  overlaps  substantially 
with  a  proposal  already  reviewed  and 
funded  (or  thai  will  be  funded)  by 
another  organization  or  agency  will  not 
be  funded  under  this  program.  The 
application  material  includes  Form 


CSREES-663  virhich  is  suitable  for 
listing  cunmt  and  pending  support. 

8.  Compliance  with  the  National 
Environmental  Policy  Act 

As  outlined  in  7  CFR  Part  3407  (the 
Cooperative  State  Research,  Education, 
and  Extension  Service  regulations 
implementing  NEPA),  the 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  may  determine  whether 
any  further  action  is  needed.  In  some 
cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 
are  excluded  frtMn  the  requirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
writh  respect  to  NH'A,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary:  therefore,  Form 
CSREES-1234,  "NEPA  Exclusions 
Form,"  must  be  included  in  the 
proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefor.  If  it 
is  the  applicant's  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specific 
exclusion  must  be  identified.  Form 
CSREES-1Z34  and  supporting 
documentation  should  be  placed  after 
the  Form  CSREES-661,  "Application  for 
Ftmding,"  in  the  proposal. 

Even  though  a  project  may  bll  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantial  controversy  on 
environmental  grounds  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  e%ct. 

9.  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  prior  to 
the  award  of  a  grant  under  this  program 
if  such  information  has  not  been 
provided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  will  be  provided  by  USDA 
once  a  grant  has  been  recommended  for 
funding. 


Fait  IV— Suhminaa  ofa  PropowU 

A.  What  to  Submit 

An  original  and  14  amies  must  be 
submitted.  Each  copy  of  each  proposal 

must  be  stapled  in  the  upper  lefthand 
comer.  (DO  NOT  BIND)  All  copies  of 
the  proposal  must  be  submittea.in  one 
package. 

B.  Where  and  When  to  Submit 
Proposals  must  be  received  by  close  of 

business  on  August  23, 1996.  Proposals 
sent  by  First  Class  mail  must  be  sent  to 
the  following  address:  Proposal 
Services.  Grants  Management  Branch, 
Office  of  Extramural  Programs,  USDA/ 
CSREES,  Stop  2245,  Washington,  DC 
20250-2245,  Telephone:  (202)  401- 
5048. 

Note:  Hand-delivered  propoaala  or  those 
dsUvared  by  ovaraighl  eimress  nrvios 
slwuld  be  brought  to  the  following  address: 
Proposal  Sanricas,  Giants  Msnagamsnt 
BrsDch:  OflBce  of  Extnmuial  Programs: 
USOA/CSREES:  Room  303.  Aerospace 
Center:  901  D  Street.  S.W.:  Wastiington.  DC 
20024.  Tbe  telephone  number  is  (202)  Ml- 
5040. 

C.  Aclcnowledgment  of  Proposals 
The  receipt  of  all  proposals  will  be 

acknowledged  in  writing  and  this 
acknowledgment  will  contain  an 
identifying  proposal  number.  Once  your 
proposal  has  been  assigned  an 
identification  number,  please  cite  that 
number  in  future  correspondence. 

Put  V— Selecbon  Piocaaa  and 
ETalnaUon  Crilaria 

A.  Selection  Process 

Given  the  short  period  in  which 
USDA  has  to  process  project  proposals, 
proposals  must  be  received  on  or  before 
August  23, 1906.  AppUcants  are  highly 
encouraged  to  convey  their  completed 
proposals  via  over-night  mail  or 
delivery  services  to  ensure  timely 
receipt  by  the  USDA.  Proposals  will  be 
ranked  relative  to  all  those  received,  and 
ranking  will  be  based  primarily  on 
techni^  merit,  and  potential  for 
sustaiimient.  Those  proposals 
recommended  for  an  award  will  be 
conveyed  to  the  Administrator  (or  his 
designee)  for  final  approval. 

Since  the  award  process  must  be 
completed  by  September  30, 1996, 
applicants  should  submit  fully 
developed  proposals  that  meet  all  the 
requirements  set  forth  in  this  RFP,  and 
have  fiilly  developed  budgets  as  well. 
However.  USDA  does  retain  the  right  to 
conduct  discussions  with  applicants  to 
resolve  technical  and/or  budget  issues 
as  deemed  necessary  by  USDA. 

Each  proposal  will  be  evaluated  in  a 
two-part  process.  First,  each  proposal 


Feiknl 


/  Vol.  61.  Ng  143  /  Wadnwday.  July  24.  1996  /  NotiOH 


will  be  screened  to  ensure  it  meets  the 
retluimnBents  as  set  forth  in  this  RFP. 
Proposals  that  meet  these  requiiemants 
will  be  technically  evaluated  by  a 
review  panel.  Each  proposal  will  be 
judged  on  its  own  merits.  Proposals  not 
meeting  (he  requirements  as  set  forth  in 
this  RFP  will  be  returned  without 
review. 

A  panel  of  individual  experts  will 
evaluate  the  proposed  projects.  The 
individual  panel  members  will  be 
selected  from  among  those  recognized 
as  specialists  who  are  uniquely 
qu^fied  by  training  and  experience  in 
meir  respective  fields  to  render  expert 
advice  on  the  merit  of  proposals  being 
reviewed.  It  is  anticipated  that  these 
experts  will  be  drawn  from  a  number  of 
areas,  among  them  government, 
universities,  and  entities  involved  in 
community  food  organizations  or 
institutions,  and  rvmi  development.  The 
individual  views  of  the  panel  members 
will  be  used  to  determine  which 
proposal  should  be  recommended  to  the 
Administrator  (or  his  designee)  for  final 
funding  decisions. 

There  is  no  commitment  by  VSDA  to 
fund  any  particular  proposal  or  to  make 
a  specific  number  of  awards.  USDA  also 
may  elect  to  fund  several  or  none  of  the 
proposed  approaches  to  the  same  topic 
area.  C^ara  will  be  taken  to  avoid  actual 
and  potential  conflicts  of  interest  among 
reviewers.  Evaluations  will  be 
confidential  to  USDA  staff  members, 
peer  reviewers,  and  the  proposed 
principal  project  director{s),  to  the 
extent  permitted  by  law. 

The  members  of  the  review  panel  will 
take  into  consideration  evaluation 
criteria  that  includes,  but  is  not  limited 
to  the  following:  the  amount  of  available 
funding;  geographic  distribution  of 
applications;  and  balance  and  diversity 
among  different  approaches  to 
community  food  needs:  the  quality  of 
proposed  internal  project  evaluations; 
and  quantitative  outcome  measures  and 
other  considerations  pertinent  to 
assuring  that  the  total  mix  of  funded 
projects  best  serves  the  public  purpose. 

B.  Community  Food  Projects  Technical 
Evaluation  Oiteria 

1.  Applicahihty  and  MeriL  Tbe 
primary  evaluation  criteria  will  be  based 
upon  the  merit  of  the  proposed  project 
in  regard  to  its  ability  to  meet  the  food 
needs  of  low-income  people  in  the 
proposed  community:  increase  the  self- 
reliance  of  the  proposed  community  for 
providing  for  its  own  food  needs:  and 
promote  comprehensive  responses  to 
local  food,  farm,  and  nutrition  issues. 

(Refer  to  Questions  a.  through  e.  in 
Part  m.  item  B.4.)  This  area  will 


comprise  approxiinately  30  percent  of 
the  weight  duriiu  evaluation. 

2.  Capacity  to  become  sell-sustaining. 
Applications  will  be  evaluated  based  on 
an  assessment  of  the  project's  ability  for 
continuing  to  term  and  becoming  self- 
sufficient  once  Federal  funding  ends. 
(Refer  to  Questions  f.  and  j.  in  Part  III. 
item  B.4.).  Approximately  20  percent  of 
the  evaluation  weight  will  be  applied  to 
this  area. 

3.  Organizational  and  staff 
qualifications  and  experience.  Awards 
are  provided  to  the  non-profit 
organization.  However,  tne  woridng 
history  of  the  organization  and  the 
experience  of  the  principal  project 
director  will  be  key  evaluation  criteria. 
Experience  in  the  area  of  community 
food  work,  particularly  if  that  work  also 
involved  small  or  medium-size  brms; 
provision  of  food  to  people  in  low- 
income  communities;  the  development 
of  new  markets  for  agricultural  goods  in 
low-income  communities,  particularly 
as  a  means  to  enhance  income  for 
agricultiual  procedures;  job  training  or 
business  development  for  food-related 
activities  in  low-income  communities; 
competency  to  implement  the  proposed 
project:  ability  to  provide  the 
appropriate  finandal/fiscal  oversight; 
and  the  ability  to  collect  data,  prepare 
reports,  and  perform  other  necessary 
administrative  functions. 
Approximately  20  percent  of  the 
evaluation  will  be  based  on  this  area. 

4.  Additional  evaluation  criteria.  This 
area  will  comprise  approximately  30 
percent  of  the  total  evaluation.  These 
criteria  will  be  considered  relative  to  the 
extent  the  proposed  work  contributes  to: 

a.  developii^  linkages  between  two  or 
more  sectors  of  the  food  system; 

b.  supporting  the  development  of 
entrepreneurial  projects; 

c.  developing  innovative  linkages 
between  the  for-profit  ajid  nonprofit 
food  sectors: 

d.  encouraging  long-term  planning 
activities  and  multi-system,  interagency 
approaches:  and 

e.  incorporating  linkages  to  one  or 
more  ongoing  USDA  themes  or 
initiatives  (such  as.  but  not  limited  to. 
those  described  in  the  background 
section). 

Part  VI — Supplemcttlary  Infonnalian 

A.  Access  to  Peer  Review  Information 

After  final  dedsions  have  been 
announced,  CSREES  will,  upon  request, 
inform  the  project  director  of  the 
reasons  for  its  decision  on  a  proposal. 
Verbatim  copies  of  summary  reviews, 
not  including  the  identity  of  the 
reviewers,  will  be  made  available  to 
respective  project  directors  upon 
specific  request 


B.  Grant  Awards 

1.  General:  Within  the  limit  of  funds 
available  for  such  purpose,  the  awaitiing 
official  of  CSREES  shall  make  grants  to 
those  responsible,  eUgible  applicants 
whose  proposals  are  judged  most 
meritorious  in  the  announced  program 
areas  under  the  evaluation  criteria  and 
procedures  set  forth  in  this  request  for 
proposals.  The  date  specified  by  the 
Administrator  as  the  effective  date  of 
the  grant  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  It  should  be  noted 
that  the  project  need  not  be  initiated  on 
the  grant  effective  date,  but  as  soon 
thereafter  as  practicable  so  that  project 
goals  may  be  attained  within  the  funded 
project  period.  All  funds  granted  by 
CSREES  under  this  request  for  proposals 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  granted  in 
accordance  with  tbe  approved 
application  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  prindpies. 
and  the  Department's  assistance 
regulations  (part  3015.  part  3016.  and 
part  3019  of  7  CFR). 

2.  Organizational  Management 
Information:  Specific  management 
information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
prior  to  the  award  of  a  grant  identified 
under  this  part  if  such  information  has 
not  been  provided  previously  under  this 
or  another  program  for  which  the 
sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  will  be  provided  by  the 
sponsoring  agency  as  part  of  the 
preaward  process. 

3.  Grant  Award  Document  and  Notice 
of  Grant  Award;  The  grant  award 
document  shall  include  at  a  minimum 
the  following: 

a.  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
grant  under  the  terms  of  this  request  for 
proposals: 

b.  Title  of  Project: 

c.  Name(s)  and  address(es)  of  project 
director<s)  chosen  to  direct  and  control 
approved  activities: 

d.  Identifying  grant  number  assigned 
by  the  Department; 

e.  Project  period,  specifying  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recompetiUon  for  fiinds: 

f  Total  amount  of  Department 
financial  assistance  approved  by  the 
Administrator  during  the  project  period: 
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g.  Legal  authorityOes)  under  which 
the  grant  is  awarded; 

h.  Approved  budget  pkn  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award;  and 

i.  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  cany 
out  their  respective  granting  activities  or 
to  accomplish  the  purpose  of  a 
particular  grant. 

4.  Notice  of  Grant  Award.  The  notice 
of  grant  award,  in  the  form  of  a  letter, 
will  be  prepared  and  wrill  provide 
pertinent  instructions  or  information  to 
the  grantee  that  is  not  included  in  the 
grant  award  document. 

5.  CSREES  will  award  standard  grants 
to  carry  out  this  program.  A  standmd 
grant  is  a  funding  mechanism  tvhereby 
CSREES  wrees  to  support  a  specified 
level  of  emMt  for  a  pradelennined  time 
period  without  additional  support  at  a 
future  date. 

C.  Use  of  Funds;  Changes 

1.  Delegation  of  Hscal  Responsibility: 
The  grantee  may  not  in  whole  or  in  part 
dele^te  or  transfer  to  another  perscm, 
institution,  or  otganizaticm  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

2.  Changes  in  Project  Plans: 

a.  The  permissible  changes  by  the 
grantee,  project  director(s),  or  other  key 
project  personnel  in  the  approved 
reseerch  project  grant  shall  be  limited  to 
changes  in  methodology,  techniques,  or 
other  aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/or  the  project 
diiector(s)  are  uncertain  as  to  whether  a 
change  complies  with  this  provision, 
the  question  must  be  referred  to  the 
CSREES  Authorized  Departmental 
Officer  for  a  final  determination. 

b.  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
CSREES  Authorized  Departmental 
Officer  prior  to  efiecting  such  changes. 
In  no  event  shall  requests  for  such 
changes  be  approved  which  are  outside 
the  scope  of  the  original  approved 
project. 

c.  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  official  of  CSREES  prior  to 
effecting  such  changes. 

d.  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  pari  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 


in  writing  by  the  Department  prior  to 
eSecting  such  transtars. 

e.  Chaioges  in  Project  Period:  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  Authnized  Departmental  Officer 
determines  may  be  necessary  to 
complete  or  fulfill  the  purposes  of  an 
approved  project  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  gnmtee  and  approval  in  writhig 
by  the  Authorized  Departmental  Officer, 
unless  prescribed  otherwise  in  the  terms 
and  conditions  of  a  grant. 

f.  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requnted  by  the  grantee  and  approved 
in  writing  by  the  authorized 
departmental  officer  prior  to  instituting 
such  chanses  if  the  revision  will: 

(1)  Involve  transfers  of  amoimts 
budgeted  for  indirect  costs  to  absorb  an 
increase  in  direct  costs; 

(2)  Involve  transfors  of  amounts 
budgeted  for  direct  costs  to 
accommodate  changes  in  indirect  cost 
rates  negotiated  during  a  budget  period 
and  not  approved  when  a  grant  was 
awarded:  or 

(3)  Involve  transfers  or  expenditures 
of  amounts  requiring  prior  approval  as 
set  forth  in  the  applicable  Federal  cost 
principles,  Deparbnental  regulations,  or 
in  the  grant  award. 

D.  Other  Federal  Statues  and 
Regulations  that  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include  but  are  not  limited  to: 

7  CFR  Part  1,  subpart  A— USD  A 
implementation  of  die  Freedom  of 
Information  Act. 

7  CFR  Part  3 — ^USDA  implementation 
of  OMB  Circular  No.  A-12g  regarding 
debt  collection. 

7  CFR  Part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementiBg  OMB  directives  (i.e.. 
Circular  Nos.  A-21,  and  A-122)  and 
incorporating  provisions  of  31  U.S.C. 
6301-6308  (formerly  the  Federal  Grant 
and  Cooperative  A^eement  Act  of  1977, 
Pub.  L.  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  3016— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

7  CFR  Part  3017.  as  amended— USDA 
implementation  of  Govemmentwide 


Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  as 
amended. 

7  CFR  Part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  new  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreement,  and  loans. 

7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Hi^iar 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  Part  3051— USDA 
implementation  of  OMB  Circular  No.  A- 
133  regarding  audits  of  institutions  of 
higher  education  and  other  nonprofit 
institutions. 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  Act; 

29  U.S.C.  794,  section  504— 
KahabiliUtion  Act  of  1973,  and  CFR  Part 
ISB  (USDA  implementation  of  statue), 
prohibiting  discrimination  based  upon 
physical  or  mental  handicap  in 
Federally  assisted  programs. 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
are  contained  in  37  CFR  Part  401). 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  privileged  nature 
will  be  held  in  conficknce  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  a  grant  will  be  retained  by  the 
Agency  for  a  period  of  one  year.  Other 
copies  will  be  destroyed.  Such  a 
proposal  will  be  releesed  only  with  the 
consent  of  the  applicant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  the  final 
action  thereon. 
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F.  Evaluation  of  Program 

Section  25(h)  of  the  Food  Stamp  Act 
of  1997,  as  amended,  requires  USDA  to 
provide  for  an  evaluation  of  the  success 
of  community  food  projects  supported 
under  this  authority.  All  grantees  shall 
be  expected  to  assist  the  USDA  by 
providing  relevant  information  on  their 
respective  projects.  Applicants  are  also 
encouraged  to  plan  for  their  own 
internal  self-assessments  and 
evaluations  to  measure  the  effectiveness 
of  each  project. 

Done  at  Washington,  D.C  this  18tb  day  of 
)uly  1996. 
Colien  Hefieran, 

Acting  Associate  Administiator,  Cooperative 
State  Besearcb,  Education,  and  Extension 
Service. 
(PR  [)oc.  96-18808  Filed  7-19-96:  3:26  pm) 

aiLUHa  cooE  mi»-»-h 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  644 
MN  1S40-4C24 

Studant  Support  Sarvlcas  Prognm 

AOENCY:  Depaitment  of  EducatioD. 
ACnOH:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  Student 
Support  Services  Pro-am  in  order  to 
further  implement  statutory  changes 
made  to  the  Student  Support  Services 
Programs  authorizing  statutes,  Sections 
402A  and  402D  of  the  Higher  Education 
Act  of  1965.  as  amended  (HEA),  by  the 
Higher  Education  Amendments  of  1992. 
and  to  clarify  and  simplify  certain 
requirements  governing  the  program.  In 
general,  the  selection  criteria,  prior 
experience  criteria,  and  grantee 
accountability  provisions  are  affected  by 
these  changes. 

EFFECTIVE  DATE:  These  regulations  take 
effect  August  23, 1996. 
FOH  FURTHER  INFORMATION  OONTACT. 
Virginia  A.  Mason.  Division  of  Student 
Services.  U.S.  Department  of  Education, 
600  Independence  Avenue.  S.W.,  The 
Portals  Building.  Suite  600D, 
Washington,  D.C.  20202-5249. 
Telephone:  (202)  708-4804  or  by 
Internet  to  TRIOded.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Informatian  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  ajn.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

•UPPI.EMENTARY  INFORMATION:  The 
Student  Support  Services  Program 
provides  grants  to  institutions  of  higher 
education  for  projects  offering  support 
services  to  low-income,  first  generation, 
or  disabled  college  students.  These 
support  services  should  increase  their 
retention  and  graduation  rates,  facilitate 
their  transfer  from  two-year  to  four-year 
colleges,  and  foster  an  institutional 
climate  supportive  of  the  success  of 
low-income  and  first  generation  college 
students  and  students  with  disabilities. 
On  December  13, 1995,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  Student 
Support  Services  Program  in  the 
Federal  Kegister  (60  FR  64108-113). 

Analysi*  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  107  persons 
submitted  comments  on  the  proposed 
regulations.  The  following  is  an  analysis 
of  the  comments  and  the  changes  in  the 
regulations  since  pubUcation  of  the 
NPRM.  Substantive  issues  are  discussed 


under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes  made  to  the  language  of 
the  regulations  and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  generally  are  not  addressed. 

What  is  the  Student  Support  Services 
PTx>gram?(§S46.1) 

Comments:  Many  commenters 
objected  to  the  stated  purpose  in 
§646.1(a)  of  the  proposed  regulations 
because  of  the  phrase  "facilitate  their 
entrance  into  ^aduate  and  professional 
programs."  Some  commenters  suggested 
that  the  phrase  exceeds  the  scope  of  the 
autharlzing  legislation.  Other 
commenters  stated  that  the  language 
would  put  the  program  at  cross 
purposes  with  the  Ronald  E.  McNair 
Postbaccalaureate  Achievement  Program 
and  create  an  overwhelming  burden  on 
grantees  to  track  students  through 
graduate  study.  Several  commenters 
recommended  deleting  "graduate  and 
professional"  and  stating  only  the 
language  from  the  statute. 

Uscussion:  The  Secretary  has 
reviewed  section  402D  of  the  HEA, 
which  authorizes  the  Student  Support 
Services  Program,  and  agrees  with  the 
commenters'  suggestion  that  the  section 
restate  the  statutory  purpose  of  the 
prosrain. 

Change:  This  section  of  the 
regulations  has  been  revised  to  mirror 
the  statutory  purpose  of  the  program, 
namely  to  increase  retention  and 
graduation  rates,  and  as  appropriate, 
increase  the  transfer  rates  of  eligible 
students  from  two-year  to  four-year 
institutions. 

What  Activities  and  Services  May  a 
Project  Provide?  (§  646.4) 

Comment:  One  commenter  stated  that 
the  Secretary  omitted  test 
administration,  in  particular  as  it  relates 
to  students  with  disabilities,  from  the 
list  of  allowable  activities  and  services. 

Discussion:  The  only  change  made  in 
the  list  of  activities  in  the  current 
version  of  this  provision,  §  646.10,  is  the 
inclusion  of  the  mentoring  programs  as 
contained  in  J  402D  of  the  HEA. 

Change:  None. 

Comment:  Several  commenters 
suggested  that  § 646. 4(i)  be  amended  to 
permit  the  involvement  of  individuals 
other  than  faculty  members  and  upper 
class  students  in  mentoring  programs. 
Commenters  suggested  that  these  other 
individuals  include  institutional  and 
TRIO  alumni,  institutional 
administrators,  graduate  students  and 
undergraduate  upper-class  students, 
individuals  from  the  community, 
business  and  indtistry,  and  other 
persons  as  appropriate. 


Discussion:  S646.4(i)  reflects  the 
statutory  requirements  concerning 
individuals  involved  in  mentoring 
programs.  The  Secretary  believes  that 
neiuer  the  statute  uor  the  regulations 
exclude  other  qualified  and  appropriate 
individiuls  from  serving  as  mentors  in 
Student  Support  Services  projects.  . 
Furthermore,  §646.4(k)  allows  any  other 
activity  designed  to  meet  the  purposes 
of  the  Student  Support  Services 
program. 

Oiange:  None. 

How  Long  is  a  Project  Period?  (§  646.5; 

Comment:  Several  commenters 
requested  clarification  of  the  five-year 
project  period  and  the  Department's 
administration  of  five-year  grant  cycles. 

Discussion:  This  provision  reflects  the 
statutory  requirements  concerning  the 
length  of  project  periods.  The  Secretary 
believes  that  it  is  inappropriate  to 
discuss  subsequent  funding  cycles  in 
the  regulations.  Information  on  how  the 
Department  will  administer  the  four  and 
five-year  grants  will  be  provided  to 
successful  applicants  when  awards  are 
made. 

Change:  None. 

What  Definitions  Apply?  (§  646.7(0)) 

Comments:  Several  commentets 
objected  to  the  definition  of  cohort  rate, 
which  would  require  projects  to 
compare  the  performance  of  project 
participants  by  cohort  groups  with  other 
groups  of  students.  The  commenters 
stated  that  this  evaluation  measure  is 
inappropriate  since  it  would  be  difficult 
to  find  a  valid  comparison  group  with 
similar  academic  needs  as  Student 
Support  Service  project  participants. 
Further,  the  process  of  maintaining  data 
and  tracking  students  in  the  comparison 
group  would  place  unwarranted  burden 
on  already  limited  project  resources  and 
reduce  resources  for  direct  services  to 
the  eligible  population. 

Discussion:  The  term  cohort  rate  was 
defined  in  the  NPRM  to  apply  to 
§  646.21(a)(3)  where  comparison 
information  was  requested  on  retention, 
graduation,  grade  point  averages  and 
transfer  rates.  The  term  was  intended  to 
apply  to  §  646.21(g)(2)  and  (3)  where 
evaluation  requirements  included 
comparisons  with  student  cohorts  not 
served  by  the  project.  The  Secretary 
believes  the  use  of  cohort  groups  and 
the  calculation  of  cohort  rates  as  a 
means  to  establish  the  need  for  the 
project  and  measure  the  benefits  of  the 
project  are  appropriate  and  valid 
methods.  Thus,  tracking  and  reporting 
of  participants  by  cohorts  standardizes 
the  procedures  for  assessing  progress 
across  all  projects  and  lends  greater 
v^dlty  to  the  data  obtained. 
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Changes:  The  Secretary  concura  that 
the  proposed  definition  did  not  clearly 
state  the  intention  of  introducing  a 
standard  approach  for  reporting 
outcome  data.  In  addition,  the  Secretary 
has  revised  the  evaluation  criteria  in 
section  646.21(g).  Thus,  the  proposed 
definition  of  c(£ort  rate  is  no  longer 
applicable  to  these  regulations  and  thus 
has  been  deleted.  Nonetheless,  the 
Secretary  maintains  that  the  cohort 
methodology  is  important  in  order  to 
standardize  the  reporting  of  student 
performance  outcomes.  Therefore,  the 
annual  performance  report  for  the 
program  was  designed  to  track  students' 
academic  progress  by  cohorts.  The 
report  will  yield  data  that  the  Secretary 
can  use,  for  example,  in  conjunction 
with  the  baseline  data  on  eligible 
students  as  requested  in  section 
646.21(a)(3).  Tliese  data  can  provide 
comparative  assessments  without  the 
additional  institutional  burden  of 
tracking  non-project  participants. 

Comment:  Several  commentets 
suggested  that  the  definition  of  the  term 
participant  does  not  allow  grantees  to 
include  eligible  individuals  who  are  not 
served  on  a  continual  basis  or  received 
services  for  less  than  one  grading 
period.  One  commenter  also  noted  that 
the  definition  was  particularly 
restrictive  for  projects  in  open 
enrollment  institutions  where  the 
student  body  is  very  transient,  often 
seeking  services  after  the  beginning  of 
the  grading  period,  stopping  out  for  one 
or  more  grading  periods,  or  transferring 
to  another  institution  after  one  grading 
period.  Commentera  believed  that 
expanding  the  definition  to  include  all 
participants  served  would  be  the  only 
means  for  giving  an  accurate  account  of 
services  rendered  by  projects.  Many 
commentera  suggested  the  use  of  the 
terms  active  participant  and  auxiliary 
participant  to  distinguish  the  level  of 
participation  in  the  project. 

Discussion:  The  Secretary  agrees  that 
the  proposed  definition  of  the  term 
participant  may  be  too  restrictive  in 
establishing  the  minimum  length  of 
participation.  However,  the  Secretary 
does  not  agree  with  the  suggestion  that 
there  be  two  classifications  of 
participants.  Although  projects  may 
occasionally  serve  eligible  students  on  a 
short  term  basis,  these  students  should 
not  be  counted  as  project  participants 
since  the  intervention  received  would 
not  be  sufficient  to  impact  the  student's 
chances  for  academic  success  at  the 
grantee  institution.  Thus,  the  Secretary 
believes  it  is  necessary  to  establish  a 
definition  for  project  participant  that 
will  support  decisions  regarding 
approved  student  service  levels  for 
funded  projects  and  that  will  provide 


parameters  for  assessing  the  impact  of 
the  project  on  the  postsecondaiy  success 
of  its  participants. 

Change:  Tne  Secretary  has  Revised  the 
definition  of  participant  to  allow  each 
grantee  to  define  in  the  application  the 
extent  of  services  an  individual  must 
receive  in  order  to  be  counted  as  a 
project  partidpanL 

What  Selection  Criteria  Does  the 
Secretary  Use  to  Evaluate  an 
Application?  (§  646.21) 

Comment:  Several  commenters  stated 
that  the  criterion  in  §  646.21(a)(3) 
inappropriately  defines  need  for  the 
project  in  terms  of  the  institution's  need 
and  not  the  need  of  the  students. 
Further,  by  prescribing  the  comparison 
group  as  the  total  enrollment  at  the 
in-stitution.  commenters  felt  this  bvored 
institutions  with  smaller  percentages  of 
eligible  students.  Commenters  suggested 
that  the  comparison  group  data  used  to 
state  the  need  include  national  data  on 
eligible  students  and/or  information  on 
student  success  at  comparable 
institutions  of  higher  education  as  a  way 
to  reduce  bias  for  institutions  with 
smaller  percentages  of  eligible  students. 

Several  commenters  also  stated  that 
the  language  on  graduate  and 
professional  school  enrollment  in 
$646.21(a)(3)(iii)  exceeds  the  legislative 
purpose  of  the  Student  Support  Services 
program  and  overlaps  the  purpose  of  the 
TRIO  McNair  program. 

Discussion:  The  Secretary  agrees  that 
the  criterion  in  §  646.21(a)(3)  could  be 
interpreted  to  refer  to  an  institution's 
needs  and  not  the  needs  of  the  students. 
Therefore,  this  criterion  has  been 
restated.  While  some  commentera  have 
suggested  using  national  data  on  eligible 
students  and/or  information  from 
comparable  institutions  to  create  the 
cohort-like  group  for  comparative 
purposes  with  project  outcome  data,  the 
Secretary  will  not  prescribe  the  lypS  of 
comparison  data  that  institutions  should 
use  to  establish  the  need  for  the 
program.  Instead,  the  Secretary 
encourages  applicants  to  use  meaningful 
comparison  data  that  is  related  to  the 
purposes  of  the  program  and  to  the 
proposed  project  outcomes.  The 
Secretary  further  encourages  applicants 
to  define  in  the  application  the 
characteristics  of  the  comparison  group 
and  identify  baseline  data  on  eligible 
students.  These  liaseline  data  along  with 
performance  measures  obtained  fium 
the  annual  performance  report  would 
serve  as  points  of  reference  fivm  which 
institutions  could  gauge  participants' 
pr^ress. 

Change:  The  language  of  this  section 
has  been  revised  to  expand  the  types  of 
comparison  data  that  may  be  used  to 


establish  need  for  the  project.  However, 
the  Secretary  has  not  changed  the 
indicatora  to  be  used  for  comparisons. 

Comment:  Several  commentera 
suggested  that  the  term  academic  need 
be  deleted  from  §  646.21(c)(2)  because 
the  provision  highlights  project 
participants  with  academic  need  and 
ignores  other  eligible  project 
participants,  i.e.  low-income 
individuals,  first  generation  college 
students,  and  individuals  with 
disabilities.  Some  commentera 
suggested  rewording  this  provision  to 
correspond  with  a  similar  proviaon 
concerning  selection  of  project 
participants  in  the  Upward  Bound 
Program  regulations  Other  commenters 
suggested  that  "retain"  be  deleted  from 
S  646.21  (c)(2)  because  retention  would 
be  addressed  under  $  646.21(c)(4)  in  the 
plan  to  provide  services  that  address  the 
goals  and  objectives  of  a  project.  One 
commenter  believed  that  §646. 21(c)(2) 
may  preclude  projects  from  giving 
priority  for  admission  to  students  whose 
ethnicity  has  been  historically 
underrepresented  at  the  project's  host 
institution. 

Discussion:  The  Secretary  disagrees 
with  the  commentera  because  imder 
§  402D(c)(4)  of  the  HEA  all  project 
participants  must  have  academic  need. 
The  Secretary  also  disagrees  that  the 
provision  under  §  646.21(c)(2) 
duplicates  the  provision  of 
§646.21  (c)(4).  Moreover,  the  Secretary 
wishes  to  emphasize  the  importance  of 
retention  in  an  applicant's  plan  of 
operation.  The  Secretary,  however,  has 
deleted  the  wortls  "and  enstira  their 
participation  without  regard  to  race, 
color,  national  origin  or  gender"  in 
§  646.21(c)(2)  because  grantees  are 
otherwise  required  to  follow  these 
requirements.  The  Secretary  notes  that 
section  427  of  the  General  Education 
Provisions  Act  (GEPA)  requires  all 
applicants  in  their  applications  to 
specify  strategies  for  overcoming 
barriera  based  on  gender,  race,  color, 
national  origin,  disability,  and  age,  in 
order  to  ensure  the  full  participation  of 
eligible  individuals  in  the  project. 

Change:  The  words  "and  ensure  their 
participation  without  regard  to  race, 
color,  national  origin,  or  gender"  have 
been  deleted  from  this  criterion. 

Comment:  Many  commentera  stated 
that  the  language  in  §646.21  (d)(3)  is 
biased  against  public  institutions  in 
states  that  do  not  provide  sufficient 
funding  for  need-based  scholarships: 
thus,  most  colleges  and  universities  are 
packaging  loans  for  students  to  help 
meet  need.  Others  contended  that  to 
comply  with  this  criterion  an  institution 
would  have  to  develop  special 
packaging  for  Student  Support  Services 
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participants  and  this  would  be  ua&ir  to 
other  low-income  students  at  the 
institution.  Additionally,  commenters 
stated  that  to  commit  institutional 
resources  to  special  groups  would  be 
contrary  to  many  state  and  federal 
statutes. 

Discussion:  The  Secretary  believes 
that  given  the  assurance  "to  o0er 
sufficient  financial  assistance  to  meet 
the  student's  full  financial  need,"  all 
grantee  institutions  should  be 
committed  to  reducing  the  participanis' 
dependence  on  loans.  The  Secretary 
believes  that  this  criterion  will 
encourage  applicants  to  develop  a  plan 
to  minimize  loens  to  reduce  the 
financial  burden  of  participants  after 
completion  of  their  postsecondary 
education.  Moreover,  the  criterion 
recognizes  the  limits  on  an  institution's 
ability  to  provide  grants  to  project 
participants  through,  the  use  of  the 
phrase  "to  the  extent  possible." 

Change:  None. 

Comment:  One  commenter  stated  that 
to  require  an  applicant  to  assure  the  full , 
cooperation  and  support  of  functional 
components  as  stated  in  S  646.Zl(d)(4)  is 
unrealistic.  The  commenter  suggested 
that  to  identify  ways  lo  develop  and 
maintain  the  cooperation  of  these  offices 
is  a  more  reasonable  expectation. 

Discussion:  The  Secretary  disagrees 
with  the  conmienter  because  to  be  a 
successful  project  requires  the 
participation  of  these  components  of  the 
institution.  Additionally,  the  Secretary 
has  determined  that  this  provision 
should  also  include  the  components  of 
the  institution  that  collect  and  analyze 
data. 

Change:  The  language  has  been 
revised  to  include  the  component  of  the 
institution  that  collects  and  analyzes 
data. 

Comment:  Many  commenters 
suggested  that  in  $  646.21(g)(3)  the 
Secretary  has  underestimated  the 
burden  of  collecting  and  maintaining 
cohort  data  on  students  not 
participating  in  the  program  and  has  not 
adequately  considered  the  use  of 
existing  evaluation  methods. 
Additionally,  commenters  believed  that 
the  resources  and  time  required  to 
establish  a  valid  cohort  group  for  non- 
project  participants  would  place  more 
burden  on  already  limited  resources  and 
dilute  the  quality  of  services  provided  to 
students.  Further,  commenters  stated 
that  the  complexity  and  feasibility  of 
collecting  data  for  student  cohorts  not 
served  by  the  project  would  be  difficult 
and  would  not  necessarily  factor  in  the 
academic  need  and  disability  criteria  for 
eligible  project  participants.  Several 
Commenters  encouraged  the  Secretary  to 
use  the  baseline  data  required  in  the 


h4eed  section  of  the  application  to 
determine  the  overall  effectiveness  of 
the  Student  Support  Services  project. 

Discussion:  The  Secretary  believes 
that  information  on  project  outcomes 
and  therefore  student  perfor^iance  is 
critical  for  indicating  where  needs  are, 
whether  the  project  is  moving  in  the 
right  direction,  and  what  must  be 
accomplished.  By  knowing  how  well 
students  who  receive  services  perform, 
the  Department  can  gauge  the  extent  to 
which  the  Student  Support  Services 
program  is  both  reaching  its  intended 
beneficiaries  and  having  a  positive 
impact.  To  accomplish  this,  the  NPRM 
required  both  the  use  of  baseline  data  on 
each  of  the  programmatic  outcomes  and 
the  comparison  of  subsequent  results  on 
student  cohorts  not  served  by  the 
project. 

In  a  departure  from  the  NPRM,  the 
Secretary  will  not  prescribe  how  the 
project  will  assess  the  benefits  of  a 
"  Student  Support  Services  project  on  the 
target  students  and  will  not  require 
projects  to  use  a  comparison  group  to 
assess  student  outcomes.  This,  however, 
does  not  preclude  a  project  bom 
proposing  a  comparison  group  or  from 
using  baseline  data  provided  in 
response  to  the  Need  criteria 
(§  646.21(a))  against  which  student 
progress  can  be  assessed.  Projects  can 
also  satisfy  evaluation  requirements  by 
stating  how  student  progress  related  to 
the  purposes  of  the  program  (§  646.1) 
and  the  prior  experience  criteria 
(S  646.22)  will  be  addressed. 
Additionally,  the  Secretary  requests  that 
each  applicant  demonstrate  how  the 
evaluation  results  will  be  used  to 
improve  program  operations  and 
activities. 

Applicants  will  be  awarded  points  for 
the  proposed  evaluation  plan 
(§  646.21(g))  based  on  the  quality  and 
appApriateness  of  the  plan  presented  in 
the  application.  The  Department  of 
Education  will  also  use  information 
from  the  annual  performance  report  in 
conjunction  with  the  project  objectives 
and  evaluation  strategies  proposed  in 
the  application  to  evaluate  a  grantee's 
progress  and  award  prior  experience 
points. 

Change:  Section  646.21  (g)  has  been 
revised  to  require  an  evaluation  plan 
that  is  appropriate  to  the  project, 
measures  project  success  against 
appropriate  baseline  data,  and  uses  the 
results  to  make  programmatic 
improvements. 

How  Does  the  Secretary  Evaluate  Prior 
Experience?  (S  646.22) 

Comment:  One  commenter  stated  that 
the  new  criteria  for  prior  experience  in 
$  646.22  should  not  be  used  lo  award 


prior  experience  points  for  the  fiscal 
year  19S7  competition  because  the 
current  criteria  have  been  the  basis  for 
the  project  design  and  implementatioii. 

Many  conmienters  beliaved  that  the 
omission  of  process  objectives  from  the 
prior  experience  criteria  allows  grantees 
to  disregard  administrative 
requirements  when  reporting  on  the 
prior  experience  criteria  and  to  focus  on 
successful  project  results  only.  This, 
they  noted  would  limit  the  Secretary's 
control  over  the  quality  of  services. 
Other  commenters  noted  that  the  part  of 
§e46.22(b)(4).  that  states,  "enrolled  in 
graduate  or  professional  schools,"  does 
not  give  credit  to  project  participants 
who  successfully  pursue  careers 
without  benefit  of  a  postbaccalaureate 
degree,  and  gives  an  unfair  advantage  to 
grantees  serving  students  enrolled  in 
programs  that  may  lead  to  entrance  into 
graduate  or  professional  school.  Further, 
some  commenters  believed  that  the 
Secretary  expanded  the  purpose  of  the 
program  and  is  at  cross  purposes  with 
the  McNair  program  by  giving  "graduate 
or  professional  school  enrollment" 
weight  in  the  prior  experience  criteria. 

These  commenters  suggested  that  this 
criterion  be  deleted.  Many  commenters 
suggested  that  the  Secretary  give  equal 
consideration  to  all  measures  of        -    . 
postsecondary  achievement. 

Discussion:  The  Secretary  will  not  use 
the  prior  experience  criteria  in  these 
final  regulations  to  assess  grantees  for 
performance  during  the  1993-1997 
funding  cycle.  The  prior  experience 
assessment  for  the  upcoming 
competition  will  be  conducted  using  the 
prior  experience  criteria  listed  in 
S  642.22(c)  of  the  current  program 
regulations.  The  Secretary  believes  that 
the  process  objectives  and 
administrative  requirements  of  a  grantee 
should  be  evaluated  on  a  yearly  basis 
using  interim  reports  and  on-site 
monitoring  to  determine  the  extent  to 
which  the  grantees  are  making  progress 
toward  meeting  the  goab  and  objectives 
of  the  program. 

The  Secretary  also  agrees  that  success 
at  the  postsecondary  level  does  not 
necessarily  mean  receiving  a 
postbaccalaureate  degree,  and  thus 
agrees  that  graduate  and  professional 
school  enrollment  rates  should  not  be  a 
criterion  under  prior  experience. 

Change:  The  Secretary  has  revised 
$646.22  to  combine  criteria  (3)  and  (4) 
into  a  single  criterion  that  addresses  the 
successful  completion  of  postsecondary 
education  programs  that  result  in 
graduation  and/or  transfer  from  a  two- 
year  to  a  four-year  institution.  Language 
is  added  to  give  prior  experience  points 
for  meeting  the  administrative 
requirements  of  the  program.  The 
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critarian  that  addressed  graduate  and 
profeasiona]  school  enrollment  has  bean 
deleted. 

What  ore  Allowable  Costs?  (§646.30) 

Comment:  One  commenter  stated  that 
lodging  and  meals  should  be  included 
as  an  allowable  cost  when  necessary  for 
approved  educational  and  cultural 
activities  sponsored  by  the  project. 

Discussion:  The  Secretary  believes 
that  the  approved  activities  in 
S  646.30(d)  will  allow  projects  to  pay 
the  cost  of  lodging  and  meal  when 
appropriate. 

Change:  None. 

Comment:  Several  commentera  stated 
that  the  rate  of  four  percent  of  the  total 
project  salaries  as  described  in 
§  646.30(g)  for  professional  development 
travel  for  project  staff  is  discriminatory 
to  programs  located  in  remote  areas. 
F^irther,  they  claimed  this  rate  would 
place  a  hardship  on  staff  from  newly 
awarded  projects  with  minimal  budgets 
and  the  highest  need  for  travel  funds.  A 
few  conunentera  suggested  an  increase 
to  6.5  percent. 

Discussion:  The  Secretary  believes 
that  professional  development  travel  for 
staff  may  be  required  to  property 
implement  a  project.  Most  projects  in 
the  past  have  spent  less  thui  four 
percent  for  travel.  However,  the 
Secretary  can  permit  a  project  to  spend 
more  than  the  four  percent  for  travel  in 
imusual  circumstances. 

Change:  None 

What  Other  Requirements  Musi  a 
Grantee  Meet?  (§  646.32) 

Comment:  Several  commenters  stated 
that  S  646.32(a)(3)  will  prohibit 
participants  from  legitimately  receiving 
services  needed  from  more  than  one 
TRIO  project  and  hinder  the 
coordination  of  the  programs.  One 
commenter  suggested  rhanging  the 
language  to  state  "who  is  receiving  the 
same  services,"  to  allow  participation 
when  services  are  not  duplicateid. 

Discussion:  The  Secretary  agrees  with 
the  conunenters  and  accepts  the 
suggested  language. 

Cnange:  This  section  has  been  revised 
to  include  the  language  of  the 
commenter  which  adds  the  phrase  "the 
same"  between  the  words  "receiving" 
and  "services".  This  revision  will 
prohibit  grantees  from  providing  the 
same  services  to  participants  served  by 
more  than  one  TRIO  project. 

Further,  the  Secretary  has  decided  to 
revise  §  e46.:2(b)(4)  to  insert  the  words 
"by  cohort"  between  the  words 
"participant"  and  "for  the  duration", 
liie  change  is  needed  to  reflect  the 
Secretary's  belief  that  the  academic 
progress  of  project  participants  should 


be  tracked  by  cohort  groups  to  provide 
valid  measures  of  project  successes. 

Other  changes:  Although  no 
comments  were  received  on  the 
following,  the  Secretary  has  reviewed 
the  regulations  since  publication  of  the 
NPRM  and  has  made  the  following 
changes: 

Chaises:  The  Secretary  has  assigned 
weights  to  subcriteiia  imder  need, 
objectives,  and  evaluaUon  plan:  revised 
$  646.21(c)(3)  to  include  a  pUn  to 
monitor  participant's  academic 
progress;  and  included  evaluation  costs 
as  an  allowable  cost  in  §  646.30(h). 

Papenvork  Redndkai  Act  of  1095 

-     Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  informafion 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collection  of  information 
in  these  final  regulations  is  displayed  at 
the  end  of  the  affected  section  of  the 
regulations. 

Interyoveniinental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
govenunenta  for  coordination  and 
review  of  proposed  Federal  finaiudal 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Aisistiiiant  of  Edacational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  dociunent  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  Sutes. 

List  of  Snbiecis  in  34  CFR  Part  646 

Colleges  and  universities. 
Disadvantaged  students.  Educational 
programs,  Discretionary  grants. 
Reporting  and  recordkeeping 
requirements. 


(Catalog  of  Fedtttml  Domestic  Asnstanoe 
Number  M.042  Student  Support  Serrices 
Program.) 

Dated:  June  27, 1996. 
David  A.  Looganadar. 
Assistant  Secretary  for  Pottsecondory 
Education. 

The  Secretary  amends  chapter  VI  of 
title  34  of  the  Code  of  Federal 
Regulations  by  revising  Part  646  to  read 
as  follows: 

PART  646-STUDEMT  SUPPOflT 
SERVICES  PROGRAM 

Subpart  A— QaiNfal 
Sec 

648.1  What  is  the  Student  Suppon  Sovicas 
Program? 

646.2  Who  if  eligible  to  receive  a  gmntT 

646.3  Who  ii  eligible  lo  participate  in  a 
Student  Support  Servioes  project? 

646.4  What  activities  and  services  may  a 
project  provide? 

646.5  How  long  is  a  project  period? 

646.6  What  regulaUoiu  apply? 

646.7  Whet  definiUons  apply? 

Subpart  B— How  Doae  On*  Apply  lor  ai 
AMfd? 

646.10  How  many  applications  lor  ■ 
Student  Support  Services  award  may  an 
eligible  applicent  submit? 

646.1 1  What  assurances  must  an  applicant 
include  in  an  application? 

Subpt  C    I  low  Oo—  Mie  Bmuttmr)  tUa 
■  Onnrr 

646.20  How  does  the  Seoelaiy  dsdds 
which  new  grants  to  make? 

646.21  What  selection  chtsria  does  the 
Secretary  use  to  evaluate  an  application? 

646.22  How  does  llie  Secretary  evaluate 
prior  experience? 

646.23  How  does  the  Secretary  set  tlxe 
amount  of  a  grant? 

Subpwt  0— What  CondKioiw  Must  B*  Mat 
byaQcamaaf 

646.30  What  are  allowable  costs? 

646.31  What  are  unallowable  coats? 

646.32  What  other  requirements  must  a 
grantee  meet? 

.  Authority:  20  U.S.C.  1070a-ll  and  lOTOa- 
14,  unless  otliarwise  noted. 

Subpart  A— 6«rwral 

I646.1    WliM  la  the  «udant  Support 
Sarvtcas  Program? 

The  Student  Support  Services 
Program  provides  grants  for  projects 
designed  \o— 

(aflncrease  the  retention  and 
graduation' rates  of  eligible  students; 

(b)  Increase  the  transfer  rate  of  eligible 
students  from  two-year  lo  four-year 
institutions;  and 

(c)  Foster  an  institudonal  climate 
supportive  of  the  success  of  low-income 
and  first  generation  college  students  and 
individuals  with  disabilities  through 
services  such  as  those  described  in 
$646.4. 
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(Authccity:  20  U.S.C  1070^11  md  1070>- 
14) 

IMU  WhoMtlgfttotoraoilMagranrr 
An  institution  of  higher  education  or 
a  combination  of  institutions  of  higher 
education  is  eligible  to  receive  a  grant 
to  cany  out  a  Student  Support  Services 
project. 
(Authccity:  20  U.S.C  1070>-14) 

ltM.3   WholaaaaMetDperteipalBiRa 
aiudint  Support  (ankaa  pnlectT 

A  student  is  eligible  to  participate  in 
a  Student  Support  Services  project  if  the 
student  meets  all  of  the  following 
requirements: 

(a)  Is  a  dtizan  or  national  of  the 
United  States  or  meets  the  residency 
requirements  for  Federal  student 
financial  assistance. 

(b)  Is  enrolled  at  the  grantee 
institution  or  accepted  for  enrollment  in 
the  next  ««-«ri«»mtr  term  at  that 
institution. 

(c)  Has  a  need  for  academic  support, 
as  determined  by  the  grantee,  in  order 
to  pursue  successfully  a  postsecondary 
educational  program. 

(d)Is- 

(1)  A  low-income  individual; 

(2)  A  first  generation  college  student: 
or 

(3)  An  individual  with  disabilities. 

(Aulhority:  20  U.S.C  1070»-14) 

|a4«.4   What ac««tMae  and  nrvtoee  may  ■ 
prajact  pravlde7 

A  Student  Support  Services  project 
may  provide  services  such  as: 

(a)  Instruction  in  reading,  writing, 
study  skills,  mathematics,  and  other 
subjects  necessary  for  success  beyond 
secondary  school. 

(b)  Personal  counseling. 

(c)  Academic  advice  and  assistance  in 
course  selection. 

(d)  Tutorial  services  and  coimseling 
and  peer  counseling. 

(e)  Exposure  to  cultural  events  and 
academic  programs  not  usually 
available  to  disadvantaged  stuxlents. 

(f)  Activities  designed  to  acquaint 
students  participating  in  the  project 
with  the  range  of  career  options 
available. 

(g)  Activities  designed  to  secure 
admission  and  financial  assistanre  for 
enrollment  in  graduate  and  professional 
procrams. 

(S)  Activities  designed  to  assist 
students  currently  enrolled  in  two-year 
institutions  in  securing  admission  and 
financial  assistance  for  enrollment  in  a 
four-year  program  of  postsecondary 
education. 

(i)  Mentoriixg  programs  involving 
faculty  or  upper  class  students,  or  any 
combination  of  faculty  members  and 
upper  class  students. 


(j)  Programs  and  activities  as 
described  in  paragraphs  (a)  through  (i) 
of  this  section  that  are  specifically 
designed  for  students  of  limited  English 
proficiency. 

(k)  Other  activities  designed  to  meet 
the  purposes  of  the  Student  Support 
Services  Prt)gram  stated  in  $646.1. 

(Authority:  20  U.S.C  1070a-14) 

§M6,6   How  (ohq  la  a  projaot  paftod7 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  secticm,  a  project  period 
under  tbe  Student  Support  Services 
Program  is  four  yeara. 

(d)  The  Secretary  approves  a  project 
period  of  five  years  for  applicants  that 
score  in  the  highest  ten  percent  of  all 
applicants  approved  for  new  grants 
under  the  criteria  in  $  646.21. 
(Authority:  20  U.S.C  lOTOi-ll) 

§ 946.6   What rafluMtloiia appiyr 

The  following  regulations  apply  to  the 
Student  Support  Services  Program: 

(a)  The  Edtication  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74. 7E,  77, 79. 82. 85  and 
86. 

(b)  The  regulations  In  this  part  646. 

(Authority:  20  U.S.C  1070a-ll  and  1070>- 
14) 

|M«.7   What  daHnWona  apply? 

(a)  Definitions  in  tfie  Act.  The 
following  terms  used  in  this  part  are 
defined  in  sections  402(A)(g),  481,  or 
1201(a)  of  the  Higher  Education  Act 
(HEA)  of  1965,  as  amended: 

First  genaration  college  student 
Institution  of  higher  education 
I,ow-lncome  individual 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

Budget  Period 

Oepertment 

EDGAR 

Equipment 

FaciUlies 

Fiscal  year 

Grant 

Grant  Period 

Grantee 

Project 

Prefect  period 

Public 

Seoetaiy 

Supplies 

(c)  CJfher  definitions.  The  following 
definitions  also  apply  to  this  part: 

Academic  neea  with  reference  to  a 
student  means  a  student  whom  the 
grantee  determines  needs  one  or  more  of 
the  services  stated  under  $  646.4  to 


succeed  in  a  postsecondary  educational 
program. 

Oimbinaiion  of  institutions  of  higher 
education  means  two  or  more 
institutions  of  higher  education  that 
have  entered  into  a  cooperative 
agreement  for  the  purpose  of  carrying 
out  a  conmion  objective,  or  an  entity 
desigiuted  or  created  by  a  group  of 
institutions  of  higher  education  for  the 
purpose  of  carrying  out  a  common 
objective  on  their  behalf. 

Different  Campus  means  an 
institutional  site  that  is  geographically 
apart  from  and  independent  of  the  main 
campus  of  the  institution.  The  Secretary 
considers  a  location  of  an  institution  to 
be  independent  of  the  main  camptis  if 
the  location — 

(1)  Is  permanent  in  nature; 

(2)  Offers  courses  in  educational 
programs  leading  to  a  degree,  certificate, 
or  other  recognized  educational 
oedential; 

(3)  Has  its  own  bciUty  and 
administrative  or  supervisory 
organization;  and 

(4)  Has  its  own  budgetary  and  hiring 
authority. 

Different  population  of  participants 
means  a  group  of — 

(1)  Low-income,  first-generation 
college  students;  or 

(2)  Disabled  students. 
Individual  with  disabilities  means  a 

person  who  has  a  diagnosed  physical  or 
mental  impairment  that  substantially 
limits  that  person's  ability  to  participate 
in  the  educational  experiences  and 
opportunities  o&eied  by  the  grantee 
insUtution- 

Limited  English  proficiency  with 
reference  to  an  individual,  means  a 
person  whose  native  language  is  other 
than  Rngliah  and  who  has  sufficient 
difficulty  speaking,  reading,  writing,  or 
understanding  the  English  language  to 
deny  that  individual  the  opportunity  to 
learn  successfully  in  classrooms  in 
which  English  is  the  language  of 
instruction. 

Participant  means  an  individual 
who — 

(1)  Is  determined  to  be  eligible  to 
participate  in  the  project  under  S  646.3; 
and    ' 

(2)  Receives  project  services  that  the 
grantee  has  determined  to  be  sufficient 
to  increase  the  individual's  chances  for 
success  in  a  postsacotuiary  educational 
program. 

Sufficient  financial  assistance  means 
the  amoimt  of  financial  aid  ofiered  a 
Student  Support  Services  student, 
inclusive  of  Federal,  Slate,  local, 
private,  and  institutional  aid  which, 
together  with  parent  or  student 
contributions,  is  equal  to  the  cost  of 
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attendance  as  determined  by  a  financial 
aid  officer  at  the  institution. 

(Authority:  20  U.S.C  1070a-ll  and  1070a- 
14) 

Subpart  B— How  Ooaa  On*  Apply  for 
an  Award? 

{646.10    HowmanyappMcatlonatara 
Student  Support  Sanrlcas  award  may  an 
ellgtbia  appncant  submit? 

The  Secretary  accepts  more  than  one 
application  from  an  eligible  applicant  so 
long  as  each  additional  application 
describes  a  project  that  serves  a  difierent 
campus,  or  a  different  population  of 
participants  who  cannot  readily  be 
served  by  a  single  project 

(Authority:  20  U.S.C  1070a-tl  and  1070e- 
14) 

i  646.1 1    What  aaaurances  must  an 
applicant  Induds  In  an  appllcaOon? 
An  applicant  shall  assure  in  its 
application  that — 

(a)  At  least  two-thirds  of  the  students 
it  will  serve  in  its  Student  Support 
Services  project  will  be — 

(1)  Low-income  individuals  who  are 
first  generation  college  students;  or 

(2)  Individuals  with  disabilities; 

(b)  The  remaining  students  it  will 
serve  will  be  low-income  individuals, 
first  generation  college  students,  or 
individuals  with  disabilities; 

(c)  Not  less  than  one-third  of  the 
individuals  with  disabilities  will  be 
low —  income  individuals;  and 

(d)  Each  student  participating  in  the 
project  will  be  offered  sufficient 
financial  assistance  to  meet  that 
student's  full  financial  need. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0017) 
(Authority:  20  U.S.C.  1070a-14) 

Subpart  C— How  Doea  the  Secretary 
Make  a  Grant? 

1646,20    How  doaa  die  Secretary  decide 
which  new  grants  to  make? 

(a)  The  Secretary  evaluates  an 
application  for  a  new  grant  as  follows: 

(l)(i)  The  Secretary  evaluates  the 
application  on  the  basis  of  the  selection 
criteria  in  §646.21. 

(U)  The  maximum  score  for  all  the 
criteria  in  §646.21  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(2)(i)  If  an  application  for  a  new  grant 
proposes  to  continue  to  serve 
sul^tantially  the  same  population  or 
campus  that  the  applicant  is  serving 
under  an  expiring  grant,  the  Secretary 
evaluates  the  applicant's  prior 
experience  in  delivering  services  under 
the  expiring  grant  on  the  basis  of  the 
criteria  in  §646.22. 


(ii)  The  maximimi  score  for  all  tbe 
criteria  in  $646  22  is  15  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(b)  The  Secretary  makes  new  grants  in 
rank  order  on  the  basis  of  the 
applications'  total  scores  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(c)  If  the  total  scores  of  two  or  more 
applications  are  the  same  and  there  is 
insufficient  money  available  to  fully 
fund  them  both  aher  funding  the  higher- 
ranked  applications,  the  Secretary 
chooses  among  the  tied  applications  so 
as  to  serve  geographic  areas  that  have 
been  underserved  by  the  Student 
Support  Services  Program. 

(d)  The  Secretary  does  not  make 
grants  to  applicants  that  carried  out  a 
Federal  TRIO  program  project  that 
involved  the  fraudulent  use  of  funds. 

(Aulhority:  20  US.C  I070a-11  and  1070a- 
14) 

$648.21    Wliat  selactian  eritsria  doe*  the 
Saerstary  use  to  evaluate  an  application? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
new  grant: 

(a)  Need  for  the  project  (24  points). 
The  Secretary  evaluates  the  need  for  a 
Student  Support  Services  project 
proposed  at  the  applicant  institution  on 
the  basis  of  the  extent  to  which  the 
application  contains  clear  evidence  of — 

(1)  (8  points)  A  high  number  or 
percentage,  or  both,  of  students  eiuolled 
or  accepted  for  enrollment  at  the 
applicant  institution  who  meet  the 
eligibility  requirements  of  $  646.3; 

(2)  (8  points)  The  academic  and  other 
problems  that  eligible  students 
encounter  at  the  applicant  institution; 
and 

(3)  (8  points)  Tbe  differences  between 
eligible  Student  Support  Services 
students  compared  to  an  appropriate 
group,  based  on  the  following 
indicators: 

(i)  Retention  and  graduation  rates. 

(ii)  Grade  point  averages. 

(iii)  Graduate  and  professional  school 
enrollment  rates  (four-year  colleges 
only). 

(iv)  Transfer  rates  fiom  two-year  to 
four-year  institutions  (two-year  colleges 
only). 

(b)  Objectives  (8  points).  The 
Secretary  evaluates  the  quality  of  the 
applicant's  proposed  project  objectives 
on  the  basis  of  the  extent  to  which 
they — 

(1)  (2  points)  Include  performance, 
process  and  outcome  objectives  relating 
to  each  of  the  purposes  of  the  Student 
Support  Services  Program  stated  in 
§646.1: 


(2)  (2  points)  Address  the  identified 
needs  of  the  proposed  participants; 

(3)  (2  points)  Are  clearly  described, 
specific,  and  measurable;  and 

(4)  (2  points)  Are  ambitious  but 
attainable  within  each  budget  period 
and  the  project  period  given  the  project 
budget  and  other  resources. 

(c)  Plan  of  operation  (30  points).  The 
Secretary  evaluates  the  quality  of  the 
appUcant's  plan  of  operation  on  the 
basis  of  the  following: 

(1)  (3  points)  The  plan  to  inform  the 
institutional  conununity  (students, 
faculty,  and  staff)  of  the  goals, 
objectives,  and  services  of  the  project 
and  the  eligibility  requirements  for 
participation  in  the  project. 

(2)  (3  points)  The  plan  to  identify, 
select,  and  retain  project  participants 
with  academic  need. 

(3)  (4  points)  The  plan  for  assessing 
eech  individual  participant's  need  for 
specific  services  and  monitoring  his  or 
her  academic  progress  at  the  institution 
to  ensure  satisfactory  academic 
progress. 

(4)  (10  points)  The  plan  to  provide 
services  that  address  the  goals  and 
objectives  of  the  project. 

(5)  (10  points)  The  applicant's  plan  to 
ensure  proper  and  efficient 
administration  of  the  project,  includii^ 
the  organizationai  placement  of  the 
project;  the  time  commitment  of  key 
project  staff;  the  specific  plans  for 
financial  management,  student  records 
management,  and  personnel 
management;  and,  where  appropriate, 
its  plan  for  coordination  with  other 
programs  for  disadvantaged  students. 

(d)  Institutional  commitment  (16 
points).  The  Secretary  evaluates  the 
institutional  conunitment  to  the 
proposed  project  on  the  basis  of  the 
extent  to  which  the  applicant  has — 

(1)  (6  points)  Committed  facilities, 
equipment,  supplies,  persoimel,  and 
ouier  resources  to  supplement  the  grant 
and  enhance  project  services; 

(2)  (6  points)  EsUblished 
administrative  and  academic  policies 
that  enhance  participants*  retention  at 
the  institution  and  improve  their 
chances  of  graduating  fiom  the 
institution; 

(3)  (2  points)  Demonstrated  a 
conmiitment  to  minimize  the 
dependence  on  student  loans  in 
developing  financial  aid  packages  for 
project  participants  by  cocomitting 
institutional  resources  to  the  extent 
possible;  and 

(4)  (2  points)  Assured  the  full 
cooperation  and  support  of  the 
Admissions.  Smdent  Aid,  Registrar  and 
data  collection  aiui  analysis  components 
of  tbe  institution. 
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(e)  Quality  of  personnel  (9  points).  To 
determine  the  quality  of  personnel  the 
applicant  plans  to  use,  the  Secretary 
looks  for  information  that  shows — 

(1)  (3  points)  The  quahfications 
required  of  the  project  director, 
including  formal  education  and  training 
in  fields  related  to  the  objectives  of  the 
project,  and  experience  in  designing, 
managing,  or  implementing  Student 
Support  Services  or  similar  projects; 

(2)  (3  points)  The  qualifications 
required  of  other  personnel  to  be  used 
in  the  project,  including  formal 
education,  training,  and  woilc 
experience  in  fields  related  to  the 
objectives  of  the  project:  and 

(3)  (3  points)  The  quality  of  the 
applicant's  plan  for  employing 
personnel  who  have  succeeded  in 
overcoming  barriers  similar  to  those 
confronting  the  project's  target 
population. 

(f)  Budget  (5  points).  The  Secretary 
evaluates  the  extent  to  which  the  project 
budget  is  reasonable,  cost-effective,  and 
adequate  to  support  the  project. 

(g)  Evaluation  plan  (8  points).  The 
Secretary  evaluates  the  quality  of  the 
evaluation  plan  for  the  project  on  the 
basis  of  the  extent  to  which — 

(1)  The  applicant's  methods  for 
evaluation — 

(i)  (2  points)  Are  appropriate  to  the 
project  and  include  both  quantitative 
and  qualitative  evaluation  measures: 
and 

(ii)  (2  points)  Examine  in  specific  and 
measurable  ways,  using  appropriate 
baseline  data,  the  success  of  the  project 
in  improving  academic  achievement, 
retention  and  graduation  of  project 
participants:  and 

(2)  (4  points)  The  applicant  intends  to 
use  the  results  of  an  evaluation  to  make 
programmatic  changes  based  upon  the 
results  of  project  evaluation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  184CMX>t  7) 
(Authority:  20  U.S.C  1070»-14) 

{•40.22    HowdOMdMSacrMHyavaluals 
prior  exparlenceT 

(a|  In  the  case  of  an  application 
described  in  §  646.20(a)(2)(i),  the 
Secretary  reviews  information  relating 
to  an  applicant's  performance  under  its 
expiring  Student  Support  Services 
project.  This  information  may  come 
&om  performance  reports,  site  visit 
reports,  project  evaluation  reports,  and 
any  other  verifiable  information 
submitted  by  the  applicant. 

(b)  The  Secretary  evaluates  the 
applicant's  prior  experience  in 
achieving  the  goals  of  the  Student 
Support  Services  Program  on  the  basis 
of  the  following  criteria: 


(1)  (4  points)  The  extent  to  which 
project  participants  persisted  toward 
completion  of  the  academic  programs  in 
which  they  were  enrolled. 

(2)  (4  points)  The  extent  to  which 
project  participants  met  academic 
performance  levels  required  to  stay  in 
good  academic  standing  at  the  grantee 
institution. 

(3)  (4  points)  (i)  For  four-year 
institutions,  the  extent  to  which  project 
participants  graduated;  and 

(ii)  For  two-year  institutions,  the 
extent  to  which  project  participants 
either  graduated  or  transferred  to  four- 
year  institutions. 

(4)  (3  points)  The  extent  to  which  the 
applicant  has  met  the  administrative 
requirements — including  recordkeeping, 
reporting,  and  financial  accountability — 
under  the  terms  of  the  previously 
funded  award. 

(Approved  by  the  Office  of  Management  & 
Budget  under  control  number  1840-0017) 
(Authority:  20  U.S.C  1070e-ll  and  10708- 
14) 

t«46.23    HewdoeeOMSecntwyMtttw 
amount  o(  a  grant? 

(a)  The  Secretary  sets  the  amount  of 
a  grant  on  the  basis  of — 

(1)  34  CFR  75.232  and  75.233,  for  new 
grants:  and 

(2)  34  CTR  75.253,  for  the  second  and 
subsequent  years  of  a  project  period. 

(b)  If  the  circumstances  described  in 
section  402A(b)(3)  of  the  HEA  exist,  the 
Secretary  uses  the  available  funds  to  set 
the  amount  of  the  grant  at  the  lesser  of — 

(1)  $170,000;  or 

(2)  The  amount  requested  by  the 
applicant. 

(Authority:  20  U.S.C  1070a-ll) 

Subpart  D—  What  Conditions  Must  Be 
Met  by  a  Grantee? 

§640.30    What  are  allowabtecosa? 

The  cost  principles  that  apply  to  the 
Student  Support  Services  Program  are 
in  34  CFR  pMt  74,  subpart  Q.  Allowable 
costs  include  the  following  if  they  are 
reasonably  related  to  the  objectives  of 
the  project: 

(a)  Cost  of  remedial  and  special 
classes  if — 

(1)  These  classes  are  not  otherwise 
available  at  the  grantee  institution: 

(2)  Are  limited  to  eligible  project 
participants;  and 

(3)  Project  participants  are  not 
charged  tuition  for  classes  paid  for  by 
the  project. 

(b)  Courses  in  English  language 
instruction  toi  students  of  limited 
Knglish  proficiency  if  these  classes  are 
limited  to  eligible  project  participants 
and  not  otherwise  available  at  the 
grantee  institution. 


(c)  In-service  training  of  project  staff. 

(d)  Activities  of  an  academic  or 
cultural  natiu«,  such  as  field  trips, 
special  lectures,  and  symposiums,  that 
have  as  their  purpose  the  improvement 
of  the  participants'  academic  progress 
and  personal  development. 

(e)  Transportation  of  participants  and 
staff  to  and  bom  approved  educational 
and  cultural  activities  sponsored  by  the 
project. 

(0  Purchase  of  computer  hardware, 
computer  software,  or  other  equipment 
to  be  used  for  student  development, 
student  records  and  project 
administration  if  the  applicant 
demonstrates  to  the  Secretary's 
satisfaction  that  the  equipment  is 
required  to  meet  the  objectives  of  the 
project  more  economically  or  efficiently. 

(g)  Professional  development  travel 
for  staff  if  directly  related  to  the 
project's  overall  purpose  and  activities, 
except  that  these  costs  may  not  exceed 
four  percent  of  total  project  salaries.  The 
Secretary  may  adjust  this  percentage  if 
the  applicant  demonstrates  to  the 
Secretary's  satisfaction  that  a  higher 
percentage  is  necessary  and  reasonable. 

(h)  Inject  evaluation  that  is  directly 
related  to  assessing  the  project's  impact 
on  student  achievement  and  improving 
the  delivery  of  services. 
(Authority:  20  U.S.C  1070a-14) 

|e4«.31    What  are  unaUowable  costs? 

Costs  that  may  not  be  charged  against 
a  grant  imder  the  Student  Support 
Services  Program  include,  but  are  not 
limited  to.  the  following: 

(a)  Costs  involved  in  recruiting 
students  for  enrollment  at  the 
institution. 

(b)  Tiution,  fees,  stipends,  and  other 
forms  of  direct  financial  support  for  staff 
or  participants. 

(c)  Research  not  directly  related  to  the 
evaluation  or  improvement  of  the 
project. 

(d)  Construction,  renovation,  or 
remodeling  of  any  facilities. 
(Authority:  20  U.S.C  1070a-14) 

{•40.32    Wiial  other  raquiraments  must  a 
grantee  meet? 

(a)  Eligibility  of  participants.  (1)  A 
grantee  shall  determine  the  eligibility  of 
each  participant  in  the  project  when  the 
individual  is  selected  to  participate.  The 
grantee  does  not  have  to  revalidate  a 
participant's  ehgibility  after  the 
participant's  initial  selection. 

(2)  A  grantee  shall  determine  the  low- 
income  status  of  an  individual  on  the 
basis  of  the  docimientation  described  in 
section  402A(e)  of  the  Hi^er  Education 
Act. 

(3)  A  grantee  may  not  serve  any 
individual  who  is  receiving  the  same 
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services  from  another  Federal  TRIO 
program. 

(b)  Recordkeeping.  A  grantee  shall 
maintain  participant  records  that 
show — 

(1)  The  basis  for  the  grantee's 
determination  that  each  participant  is 
eligible  to  participate  in  the  project 
under  §646.3; 

(2)  The  grantee's  basis  for  determining 
the  academic  need  for  each  participant; 

(3)  The  services  that  are  provided  to 
each  participant:  and 

(4)  The  performance  and  progress  of 
each  participant  by  cohort  for  the 
duration  of  the  participant's  attendance 
at  the  grantee  institution. 

(c)  Project  director.  (1)  A  grantee  shall 
employ  a  full-time  project  director 
unless  paragraph  (c)(3)  of  this  section 
applies. 


(2)  The  grantee  shall  give  the  project 
director  sufficient  authority  to 
administer  the  project  effectively. 

(3)  The  Secretary  waives  the 
requirement  in  paragraph  (c)(1)  of  this 
section  if  the  applicant  demonstrates 
that  the  requirement  will  hinder 
coordination —     • 

(i)  Among  the  Federal  TRIO  programs; 
or 

(ii)  Between  the  programs  funded 
under  sections  404A  through  410  of  the 
Higher  Education  Act  and  similar 
programs  funded  through  other  sources. 

(d)  Project  coordination.  (1)  The 
Secretary  encourages  grantees  to 
coordinate  project  services  with  other 
programs  for  disadvantaged  students 
operated  by  the  grantee  institution 
provided  the  Student  Support  Services 
grant  funds  are  not  used  to  support 


activities  reasonably  available  to  the 
general  student  population. 

(2)  To  the  extent  practical,  the  grantee 
may  stiare  staff  with  programs  serving 
similar  populations  provided  the 
grantee  maintains  appropriate  records  of 
staff  time  and  effort  and  does  not 
commingle  grant  funds. 

(3)  Costs  for  special  classes  and  events 
that  would  benefit  Student  Support 
Services  students  and  participants  in 
other  programs  for  disadvantaged 
students  must  be  proportionately 
divided  among  the  benefiting  projects. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1S4O-O017) 
(Authority:  20  U.S.C  107aa-ll  and  1070a) 
IFR  Doc.  96-18588  Filed  7-23-96:  S:4S  am) 
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DEPARTMErfT  OF  COMMERCE 

IntaiTiational  Trad*  AdmhilslnMon 

[C-47S-B19] 

Notlea  of  CountarvaHIng  Duty  Ofder 
and  Amandad  Rnal  Afllrmaliva 
CountarvaJUng  Duty  Oaiannlnation: 
Certain  Pasta  ("Pasta")  From  Haly 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  24. 1996. 
FOn  FUFTTHER  INFORMATION  CONTACT: 
Todd  Hansen.  Jennifer  Yeske.  Vincent 
Kane,  or  Cynthia  Thirumalai,  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  3099. 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230:  telephone 
(202)  482-1276,  482-0189.  482-2815.  or 
482-4087,  respectively. 

Case  History 

On  June  14. 1996,  the  Department  of 
Commerce  (the  "Department") 
published  its  final  determination  in  the 
countervailing  duty  investigation  of 
pasta  from  Italy  (61  FR  30288).  We 
disclosed  our  calculations  for  the  final 
determination  to  counsel  for 
respondents  and  petitioners  pursuant  to 
their  requests  on  June  5  through  28, 
1996.  None  of  the  responding  or 
petitioning  parties  alleged  ministerial 
errors  on  the  part  of  the  Departmanl. 

Upon  further  review  of  the 
calculations  of  countervailable  subaidy 
rates,  we  discovered  that  ministerial 
errors  were  made  in  calculating  the 
countervailable  subsidy  rate  for 
Delverde,  S.r.l.  ("Delverde")  and 
Tamma  Industrie  Alimentari  di 
Capitanata  ("Tamma"),  and  the 
countervailable  subsidy  rate  for 
Industrie  Alimenlare  Colavita,  S.p.A. 
("Indalco").  The  ministerial  errors  also 
affect  the  all-others  rale. 

On  July  17, 1996,  the  U.S. 
International  Trade  Commission  ("ITC") 
notified  us  of  its  final  determination 
that  an  industry  in  the  United  States 
suffiared  material  injury  as  a  result  of 
subsidized  imports  of  pasta  from  Italy. 

Applicable  Statute  and  Regnlatioiu 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act. 

Scope  of  Order 

The  merchandise  covered  by  this 
order  is  certain  non-egg  dry  pasta  in 
packages  of  five  pounds  (or  2.27 


kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this  order 
are  refrigerated,  frozen,  or  canned 
pastas,  as  well  as  all  forms  of  egg  pasta, 
with  the  exception  of  non-egg  dry  pasta 
containing  up  to  two  percent  egg  white. 
Also  excluded  are  imports  of  organic 
pasta  from  Italy  that  are  accompanied  by 
the  appropriate  certificate  issued  by  the 
Assodazione  Martihigiana  Agricultura 
Biologica  (AMAB)  or  by  Bioagricoop 
scrl. 

On  July  9. 1996.  after  the  date  of  our 
final  countervailing  duty  determination, 
Euro-USA  Trading  Co..  Inc.,  of 
Pawcatuck,  CT,  .submitted  materials  to 
the  Department  supporting  its  request 
for  an  exclusion  for  pasta  certified  to  be 
"organic  pasta."  Among  the  documents 
submitted  are  a  decree  &om  the  Italian 
Ministry  of  Agriculture  and  Forestry 
authorizing  Bioagricoop  scrl  to  certify 
foodfituffs  as  organic  for  the 
implementation  of  EEC  Regulation 
2029/91.  Also  submitted  is  a  letter  (with 
an  accompanying  translation  into 
English)  from  the  Director  of  Controls  of 
Processing  and  Marketing  Firms  at 
Bioargricoop  stating  that  the 
organization  will  take  responsilrility  for 
its  organic  pasta  certificates  and  wUl 
supply  and  necessary  documentation  to 
U.S.  authorities.  On  this  basis,  imports 
of  organic  pasta  from  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  Bioagricoop  scrl  are 
excluded  from  the  scope  of  this  order. 

The  merchandise  covered  by  this 
order'is  currently  classifiable  under 
items  1902.19.20  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Ministerial  Errors  in  Final  Results  of 
Investigation 

We  discovered  ministerial  errors  in 
our  calculations  after  the  publication  of 
our  final  determination  for  the 
countervailing  duty  investigation.  The 
ministerial  errors  resulted  from  an  error 
in  the  application  of  the  0.5  percent  test 
in  the  case  of  Delverde  and  Tamma,  and 
the  use  of  an  inappropriate  sales 
denominator  in  the  case  of  Indalco,  for 


calculations  concerning  certain 
industrial  development  grants  and  loans 
received  pursuant  to  Law  64/86  and 
predecessor  laws.  The  corrected 
countervailable  subsidy  rate  for 
industrial  development  grants  received 
is  2.21  percent  aa  valorem  for  Delverde 
and  Tamma  and  0.46  percent  ad 
valorem  for  Indalco.  The  corrected 
countervailable  subsidy  rate  for 
Industrial  development  loans  for 
Indalco  is  0.07'percent  ad  valorem.  For 
a  further  discussion  of  these  ministerial 
errors,  a  public  version  of  the 
memorandum  to  file  dated  July  5, 1996, 
is  on  file  in  the  Central  Records  Unit  in 
room  B-099  in  the  main  Commerce 
Building. 

The  ministerial  errors  resulted  in  an 
increase  in  the  final  countervailable 
subsidy  rate  for  Delverde  and  Tamma,  a 
decrease  in  the  final  subsidy  rate  for 
Indalco,  and  an  increase  in  the  final 
countervailable  subsidy  rate  for 
producers  and  exporters  of  pasta  from 
Italy  which  are  subject  to  the  all-others 
rate.  The  corrected  countervailable 
sutKidy  rates  are  published  in  the 
Countervailing  Duty  Order  section  of 
this  notice,  below. 

ConnlerTailing  Duty  Order 

On  July  17, 1996,  pursuant  to  section 
705(d)  of  the  Act,  the  ITC  notified  the 
Department  that  an  industry  in  the 
United  States  is  materially  injured  by 
imports  of  the  subject  merchandise  from 
Italy  within  the  meaning  of  section 
705(b)(1)(A)  of  the  Act.  Therefore, 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  pasta  from 
Italy  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
October  17,  1995,  the  date  on  which  the 
Department  published  its  preliminary 
countervailing  duty  determination  in 
the  Federal  Register,  and  before 
February  14, 1996.  the  date  the 
Department  instructed  the  U.S.  Customs 
Service  to  terminate  the  suspension  of 
liquidation  in  accordance  with  section 
703(d)  of  the  Act,  and  on  all  entries  and 
withdrawals  made  on  or  after  the  date 
of  publication  of  this  countervailing 
duty  order  in  the  Federal  Register. 
Section  703(d)  stales  that  the 
suspension  of  liquidation  pursuant  to  a 
preliminary  determination  may  not 
remain  in  effect  for  more  than  four 
months.  Entries  of  pasta  made  on  or 
after  February'  14. 1996.  and  prior  to  the 
date  of  publication  of  this  order  in  the 
Federal  Register  are  not  liable  for  the 
assessment  of  countervailing  duties  due 
to  the  Department's  termination, 
effective  February  14. 1996.  of  the 
suspension  of  liquidation. 

In  accordance  with  section  706  of  the 
Act.  the  Department  will  direct  United 
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States  Customs  officers  to  reinstate 
suspension  of  liquidation  an  to  assess, 
upon  further  advice  by  the 
administering  authority  pursuant  to 
section  706(a)(1)  of  the  Act. 
countervailing  duties  for  each  entry  of 
the  subject  merchandise  in  an  amount 
based  on  the  net  countervailable 
subsidy  rate  for  the  subject 
merchandise. 

On  or  after  the  date  of  publication  of 
this  noUce  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
countervailable  subsidy  rates  as  noted 
below.  The  ad  valorem  countervailable 
subsidy  rates  are  as  follows: 


Company 


Agiilalia,  S.rJ 

AnigN  S^jA.  Industrie  AUmenlari 

BaiiHa  Q.  e  H.  F.lli  S.p> 

De  Matteis  AgroaHtnenlare  S.pA 

Delverde,  S.r.l 

F.m  De  Ceoco  di  Fllippo  Fare  S. 

Martino  S.p.A 

Qnjppo  Agricoltura  Sana  St.L  .... 
Industna     Alimenlare     Colevtta, 

S.pA 


laola  del  Qrano  S.cl 

Italpest  S.p>.  -.. 

Italpasia  Sj.L _ 

L.a  Molisana  AUmamari  S.pA 

Labor  S.r.L  -. 

Motno    e    PasUfido    De    Ceoco 

S.pA  Peacara 

PaslJfk:io  Guido  Ferrara 

Paslificio  Campano,  S.pA 

PastHicio  Riscossa  F.lli 

Mastromauro  S.r.L  .._ 

TaiTvna    Industrie    AUmenlari    d 

Capitanala 

Al  OBwfs ~ 


/Uvalo- 


2.55 
2.44 
0.65 
2.47 
5.90 

3J7 
0.00 

2.04 
11.23 
11.23 
2.44 
4.17 
11.23 

3.37 
1.21 
2.S9 

6.91 

5.90 
3.8S 


countervailing  duties.  Additionally,  we 
are  instructing  the  U.S.  Customs  Service 
that  any  cash  deposit  or  bond  collected 
with  respect  to  countervailing  duties  on 
pasta  from  Barilla  should  be  released  or 
refunded.  Gruppo  was  assigned  a  zero 
margin  in  our  preliminary 
determination,  and,  accordingly,  was 
excluded  bom  the  suspension  of 
liquidation  which  resulted  from  our 
preliminary  determination. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibiUty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  notice  constitutes  the 
countervailing  duty  order  with  respect 
to  pasta  from  Italy,  interested  parties 
may  contact  the  Central  Records  Unit, 
room  B-099  of  the  main  (jjmmerce 
Building,  for  copies  of  an  updated  Ust 
of  countervailixig  duty  orders  currently 
in  effect. 

This  liotice  of  amendment  of  final 
determination  and  countervailing  duty 
order  is  published  in  accordance  with 
sections  705  (d)  and  (e)  and  706(a)  of  the 
Act. 

Dated:  July  17. 1996. 
Robert  S.  LaKuna, 
Acting  Assistanl  Secretary  for  Import 
Administration. 
IFR  Doc  96-18702  Filed  7-Z3-fl6:  8:45  ami 


The  "All  Others"  rate  applies  to  all 
exporters  and  producers  of  pasta  from 
Italy  not  specifically  listed. 

Since  the  ostimaled  net 
countervailable  subsidy  rate  for  Barilla 
G.  e  R.  F;Ui  S.p.A.  ("BarilU")  and 
Gruppo  Agricoltura  Sana  S.r.L. 
("Gruppo")  is  either  zero  or  de  minimis, 
these  companies  are  excluded  from  the 
application  of  the  countervailing  duty 
order  on  pasta  bom  Italy.  Pursuant  to 
section  705(c)(3)  of  the  Act.  we  are 
instructing  the  U.S.  Customs  Service  to 
liquidate  a]l  pasta  from  Italy  entered  or 
withdrawn  from  warehouse  for 
consumption  by  Barilla  between 
October  17. 1995  and  February  14. 1996. 
and  to  proceed  with  liquidation  of 
merchandise  from  Barilla  and  Gruppo 
which  enter  the  United  States  on  or  after 
the  date  of  publication  of  this 
countervailing  duty  order  in  the  Federal 
Register  without  regard  to 


[A-48»-a05] 

Notiea  o(  Antidumping  Duty  Order  and 
Amended  Rnal  Datannlnatton  of  Sales 
at  Lass  Than  Fair  Value:  Certain  Pasta 
From  Turkey 

AGENCY:  Import  Administration. 
Internationa!  Trade  Administration, 
Department  of  Conunerce. 
EFFECTIVE  DATE:  July  24, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  at  (202)  482-5288.  Jennifer 
Katt  at  (202)  482-0498.  or  Sunkyu  Kim 
at  (202)  482-2613,  Office  of 
Antidumping/Coimtervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administ  ation. 
U.S.  Department  of  Commerce.  14th 
Street  and  Ckmstitution  Avenue.  N.W.. 
Washington,  D.C  20230. 


Applicabk  Slatnta  and  Regnlatioo* 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  eOective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  by  the 
Uruguay  Round  Agreements  Act 
(URAA). 

Amended  Final  Delenninadaa 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  June  3, 1996.  the  Department 
made  its  final  determination  that  certain 
pasta  (pasta)  from  Turkey  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  bir  value  (61  FR  30309  (June 
14, 1996))  (Final  Determination). 
Subsequmt  to  the  final  determination, 
we  received  a  submission,  timely  Sled 
pursuant  to  19  CFR  353.28(b),  from 
Borden,  Inc.,  Hershey  Foods  Corp.,  and 
Gooch  Foods,  Inc.  (collectively  the 
petitioners)  alleging  a  ministerial  error 
in  the  Department's  final  determination 
for  Maktas  Makamicilik  ve  Ticaret 
T.A.S.  (Maktas).  Maktas  submitted 
comments  on  the  petitioners'  ministerial 
error  allegation  on  June  20, 1996.  In 
addition,  Maktas  submitted  a  ministerial 
error  allegation  on  July  2, 1996. 

We  determine,  in  accordance  with 
section  735(e)  of  the  Act.  that 
ministerial  errors  were  made  in  our 
margin  calculation  for  Maktas. 
Specifically,  we  erroneously  did  not 
revise  Maktas's  reported  cost  of 
production  (COP)  and  constructed  value 
(CV)  to  include  certain  depreciation 
expenses  which  the  Department 
determined  were  excluded  improperly 
by  Maktas.  Further,  we  incorrectly 
calculated  these  depreciation  expenses. 
Additionally,  in  preparing  the 
recalculation  for  the  ministerial  errors 
described  above,  we  noted  a  minor 
inadvertent  error  in  the  programming 
for  Maktas  which  constitutes  a 
ministerial  error  within  the  meaning  of 
section  735(e)  of  the  Act.  Although  not 
noted  by  other  patties,  we  are  correcting 
this  error  for  Maktas.  For  a  detailed 
discussion  of  the  above-cited  ministerial 
errors  and  the  Department  analysis,  see 
Memorandum  from  Case  Analysts  to 
Barbara  R.  Stafford,  dated  June  27. 1996 
and  Memorandum  from  William  H. 
Jones  to  Christian  B.  Marsh  dated  July 
15. 1996.  In  accordance  with  19  CTR 
353.28(c),  we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  pasta  from  Turkey  to 
correct  these  ministerial  errors.  The 
revised  final  weighted-average  dumping 
margins  are  as  follows: 
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Mwmfacturer/pnxliinH/ 
eiportar 

maigui 
pef- 

c*nl- 
age 

He- 
vised 

pef- 
canl- 
ags 

F«z 

tMltM                      

63.29 
56.87 
56.87 

63.29 
60.87 

Al  others 

60.87 

Scope  of  Order 

The  scope  of  this  order  consists  of 
certain  non-egg  dry  pasta  in  pacltages  of 
five  pounds  (or  2.27  kilograms)  or  less, 
whether  or  not  enriched  or  fortified  or 
containing  milk  or  other  optional 
ingredients  such  as  chopped  vegetables, 
vegetable  purees,  milk,  gluten,  diastases, 
vitamins,  coloring  and  flavorings,  and 
up  to  two  percent  egg  white.  The  pasta 
covered  by  this  scope  is  typically  sold 
in  the  retail  market,  in  fiberboard  or 
cardboard  cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this  order 
are  refrigerated,  frozen,  or  canned 
pastas,  as  well  as  all  forms  of  egg  pasta, 
with  the  exception  of  non-egg  dry  pasta 
containing  up  to  two  percent  egg  white. 
In  the  companion  countervailing  and 
antidumping  duty  investigations 
involving  pasta  from  Italy,  we  have 
excluded  imports  of  organic  pasta  that 
are  accompanied  by  the  appropriate 
certificate  issued  by  the  Associazione 
Marchigiana  Agricultura  Biologica 
(AMAB)  or  by  Bioagricoop  scrl.  The 
Department  has  determined  that  AMAB 
and  Bioagricoop  scrl  are  legally 
authorized  to  certify  foodstuffs  as 
organic  for  the  Government  of  Italy 
(GOI).  If  certification  procedures  similar 
to  those  implemented  by  the  GOI  are 
established  by  the  Government  of 
Turkey  for  exports  of  organic  pasta  to 
the  United  States,  we  would  consider  an 
exclusion  for  organic  pasta  at  that  time. 

The  merchandise  under  investigation 
is  currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUSj. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Antidiimpiiig  Duty  Order 

On  July  17, 1996,  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Conmiission  (ITC) 
notified  the  Department  that  the  U.S. 
pasta  industry  is  materiajly  injured  by 
imports  of  pasta  from  Turkey.  Therefore, 
in  accordance  with  section  736  of  the 
Act,  the  Department  will  direct  United 
States  Customs  officers  to  assess,  upon 
further  advice  by  the  administering 
authority  pursuant  to  section  736(a)(1) 


of  the  Act,  antidumping  duties  equal  to 
the  amount  by  which  the  normal  value 
of  the  merchandise  exceeds  the  export 
price  for  all  entries  of  [>asta  irom 
Turkey.  These  antidumping  duties  will 
be  assessed  on  all  unliquidated  entries 
of  pasta  bom  Turkey  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  19, 
1996,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (61  FR 
1347). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Re- 
vised 
maiQin 
per- 
cent- 
age 

Fiiz 

MaMas  

Al  Ohaia  _    

60  87 

Article  VI(5)  of  the  General 
Agreement  on  Tariffs  and  Trade  (1947) 
prohibits  assessing  dumping  duties  on 
the  portion  of  the  margin  attributable  to 
an  export  subsidy.  In  this  case,  the 
product  under  investigation  is  subject  to 
a  countervailing  duty  investigation  [see 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  from 
Turtey  (61  FR  30288)  (June  14, 1996)). 
Therefore,  for  all  entries  of  pasta  bom 
Turkey,  entered  or  withdrawn  6t>m 
warehouse  for  consumption  made  on  or 
after  the  date  on  which  the  order  in  the 
companion  countervailing  duty 
investigation  is  published  in  the  Federal 
Register,  we  will  request  for  duty 
deposit  purposes,  that  United  States 
Customs  deduct  the  portion  of  the 
margin  attributable  to  the  export 
subsidy  from  the  countervailing  duty 
investigation.  As  discussed  in  5ie  Final 
Determination,  Filiz's  margin  is  based 
on  total  adverse  facts  available,  taken 
from  the  petition.  Insofar  as  the 
dumping  margin  for  Filiz  is  not  a 
calculated  margin,  we  have  not 
subtracted  the  amount  for  any  export 
subsidy  bom  that  margin.  The  cash 
deposit  rates  for  antidumping  purposes 
will  be  as  follows: 


Manutaduer/pnducar/exportef 


Fiiz 

MaKtas  . 


De- 
posit 
rate 


Manulacturer/producer/expoitar 


Al  Others. 


Oe- 

P08«. 


6329 
48.26 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
pasta  from  Turkey,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 

This  order  is  published  pursuant  to 
section  736(a)  of  the  Act  (19  U.S.C. 
1673e(a))  and  19  CFR  353.21. 

Dated:  July  17. 1996. 
Robert  S.  LaKuna. 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  96-18703  Filed  7-23-96;  8:45  ami 
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[C-48»-aa«l 

Notice  of  Countorvalllng  Duty  Order: 
Certain  Pasta  ("Pasta")  From  Turkey 

AOe«CY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce, 
EFFECTIVE  DATE:  July  24. 1996. 
FOB  FURTHER  INFORIUTION  CONTACT. 
Elizabeth  Graham,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14lh  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone  (202)  482-4105. 

Case  History 

On  June  14, 1906.  the  Department  of 
Commerce  ("the  Department") 
published  its  final  determination  in  the 
countervailing  duty  investigation  of 
pasta  bom  Turkey  (61  FR  30366).  On 
July  17, 1996,  the  International  Trade 
Commission  ("ITC")  notified  the 
Department  of  its  final  determination 
that  an  industry  in  the  United  States 
suffered  material  injury  as  a  result  of 
subsidized  imports  of  pasta  from 
Turkey. 

Applicable  Statute  and  Regulatiaiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA"). 

Scope  of  Order 

The  scope  of  this  order  consists  of 
certain  non-egg  dry  pasta  in  packages  of 
five  pounds  (or  2.27  kilograms)  or  less, 


whether  or  not  enriched  or  fortified  or 
containing  milk  or  other  optional 
ingredients  such  as  chopped  vegetables, 
vegetable  purees,  milk,  gluten,  diastases, 
vitamins,  coloring  and  flavorings,  and 
up  to  two  percent  egg  white.  The  pasta 
covered  by  this  scope  is  typically  sold 
in  the  retail  market,  in  fiberboard  or 
cardboard  cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this  order 
are  refrigerated,  frozen,  or  canned 
pastas,  as  well  as  all  forms  of  eeg  pasta, 
with  the  exception  of  non-egg  dry  pasta 
containing  up  to  two  percent  egg  white. 
In  the  companion  countervailing  and 
antidumping  duty  investigations 
involving  pasta  from  Italy,  we  have 
excluded  imports  of  organic  pasta  that 
are  accompanied  by  the  appropriate 
certificate  issued  by  the  Associazione 
Marchigiana  Agricultura  Biologica 
(AMAB)  or  by  Bioagricoop  scrl.  The 
Department  has  determined  that  AMAB 
and  Bioagricoop  scrl  are  legally 
authorized  to  certify  foodstuffs  as 
organic  for  the  Government  of  Italy 
(GOI).  If  certification  procedures  similar 
to  those  implemented  by  the  GOI  are 
estabUshed  by  the  Government  of 
Turkey  for  exports  of  organic  pasta  to 
the  United  States,  we  would  consider  an 
exclusion  for  organic  pasta  at  that  time. 

The  merchandise  under  investigation 
is  currently  classifiable  under  items 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

CoaBterrailing  Duty  Order 

On  July  17. 1996,  pursuant  to  section 
705(d)  of  the  Act,  the  ITC  notified  the 
Department  that  an  industry  in  the 
United  States  is  materially  injured  by 
Imports  of  the  subject  merchandise  from 
Turkey  within  the  meaning  of  section 
705(b)(1)(A)  of  the  Act.  Therefore, 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  pasta  bom 
Turkey  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
October  17, 1995,  the  date  on  which  the 
Department  published  its  preliminary 
countervailing  duty  determination  in 
the  Federal  Regisler.  and  before 
February  14, 1996.  the  date  the 
Department  instructed  the  U.S.  Customs 
Service  to  terminate  the  suspension  of 
liquidation  in  accordance  with  section 
703(d)  of  the  Act,  and  on  all  entries  and 
withdrawals  made  on  or  after  the  date 
of  publication  of  this  countervailing 
duty  order  in  the  Federal  Register. 
Section  703(d)  states  that  the 
suspension  of  liquidation  pursuant  to  a 


preliminary  determination  may  not 
remain  in  effect  for  more  than  four 
months.  Entries  of  pasta  made  on  or 
after  February  14, 1996,  and  prior  to  the 
date  of  publication  of  this  order  in  the 
Federal  Register  are  not  liable  for  the 
assessment  of  countervailing  duties  due 
to  the  Department's  termination, 
effective  February  14. 1996.  of  the 
suspension  of  liquidation. 

In  accordance  with  section  706  of  the 
Act,  the  Department  will  direct  U.S. 
Customs  officers  to  reinstitute 
suspension  of  liquidation  and  to  assess, 
upon  further  advice  by  the 
administering  authority  pursuant  to 
section  706(a)(1)  of  the  Act, 
countervailing  duties  for  each  entry  of 
the  subject  merchandise  in  an  amount 
biased  on  the  net  countervailable 
subsidy  rate  for  the  subject 
merchandise. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
countervailable  subsidy  rates  noted 
below.  The  All  Others  rate  appUes  to  all 
producers  and  exporters  of  pasta  bom 
Turkey  not  specifically  listed  below. 
The  cash  deposit  rates  are  as  follows: 


Dated:  luly  17, 1996. 
Kabot  S.  Lalusaa. 
Acting  Assistant  SeaHaryfor  Import 
Admlnistmtion. 

IFR  Doc  96-18704  Filed  7-2}-96;  B:4S  Bnl 
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FHiz  Gkte  Sanayi  ve  Ticarel  

Maklas  Makamadlitt  ve  Ticaret ........ 

Oba  Makamacillk  Sanayi  ve  Ticaral 
Al  Others  ...- 


Cash 
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3.87 
12.61 
15.82 

9.38 


This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355. 34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  notice  constitutes  the 
countervailing  duty  order  with  respect 
to  pasta  from  Turkey.  Interested  parties 
may  contact  the  Central  Records  Unit, 
Room  B-099  of  the  Main  Commerce 
Building,  for  copies  of  an  updated  list 
of  countervailing  duty  orders  currently 
in  effect. 

This  countervailing  duty  order  is 
published  in  accordance  with  section 
706(a)  of  the  Act. 


[A-475-8iq 

NoUoa  Of  Antkkmiping  Duty  Oidar  Md 
Amandsd  Final  Datannination  of  Salas 
at  Lass  Than  Fair  Value:  Carlain  Pasta 
From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  at  (202)  482-5288,  Jennifer 
Katt  at  (202)  482-0498,  or  Greg 
Thompson  (202)  482-3003,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Streef  and  Constitution  Avenue,  N.W.. 
Washington,  D.C  20230. 

Applicable  SUtute  and  Regulation* 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  dale  of  the  amendments 
made  to  the  Tariff  Act  of  1930  by  the 
Uruguay  Round  Agreements  Act 
(URAA). 

Amended  Final  Determination 

In  accordance  with  section  735(8)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  Jiue  3, 1996,  the  Department 
made  its  final  determination  that  certain 
pasta  (pasta)  from  Italy  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (61  FR  30287  Qune 
14, 1996)).  Subsequent  to  the  final 
determination,  we  received 
submissions,  timely  filed  pursuant  to  19 
CFR  353.28(b),  from  La  Molisana 
Industrie  Alimentari  S.p-A.  (La 
MoUsana),  Pastificio  Fratelli  Pagani 
S.p.A.  (Pagani),  and  De  Matteis 
Agroalimentare  S.p.A.  (De  Matteis). 
alleging  ministerial  errors  in  the 
Department's  final  determination  for 
these  respondents.  We  also  received 
submissions  from  Borden  Inc.,  Harshey   . 
Foods  Corp.,  and  Gooch  Foods,  Inc. 
(collectively  the  petitioners)  alleging 
ministerial  errors  in  the  Department's 
final  determination  for  Arrighi  S.p  A. 
Industrie  Alimentari  (Arrighi)  and  its 
affiliate,  Italpasta  S.p.A.  (Italpasta), 
Delverde,  SrL  (Delverde)  including  its 
affiliate  "Tamma  Industrie  Alimentari  di 
Capitanata.  SrL  (Tamma).  and  Pagani. 
The  parties  filed  comments  to  the 
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clerical  error  allegations  on  June  21,  27, 
and  July  1. 1996. 

We  determine,  in  accordance  with  19 
CFR  353.28(d),  that  ministerial  errors 
were  made  in  our  margin  calculations 
for  Arrighi  and  Pagani.  Specifically,  our 
calculation  of  Arrighi 's  cost  of 
production  failed  to  fiilly  capture  the 
semolina  cost  of  affiliated  suppliers.  In 
the  case  of  Pagani,  our  calculation 
incorrectly  included  the  amount 


reported  in  the  field  old  discount 
(OLDDISU)  when  calculating  U.S.  credit 
and  discount  expenses,  and  also 
understated  certain  general 
administrative  expenses.  Additionally, 
in  preparing  the  recalculation  for  the 
ministerial  error  described  above,  we 
noted  two  minor  inadvertent  errors  in 
the  programming  for  Pagani  which  were 
not  noted  by  either  the  petitioners  or  the 
respondents.  For  a  detailed  discussion 


of  the  above-cited  ministerial  errors  and 
the  Oe[)artment's  analysis,  see 
Memorandum  bom  Case  Analysts  to 
Barbara  R.  Stafford,  dated  July  8, 1996. 
In  accordance  with  19  CFR  353.28(c), 
we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  pasta  from  Italy  to 
correct  these  ministerial  errors.  The 
revised  final  weighted-average  dumping 
margins  are  as  follows: 


Manutadurer/producei/exporter 

'  Original  margin  percentage 

Revised  margin  percentage 

20.24 

21J4 

46.67  (facts  available) 

0.67  (de  miniinii) 

2.80 

14.78 

ia41 

18.30 

12.09 

Oe  Cacco  

De  Madeis 

Delveide/Tafnma 

2.80 

La  Molisana 

14.78  

12.41  

Liguori 

Pagani .            _   .„.;.:;::;„.::;; 

12.90  

Al  Ottnrs  _ „ 

11.21   . 

Scope  of  Order 

The  scope  of  this  order  consists  of 
certain  non-egg  dry  pasta  in  packages  of 
five  pounds  (or  2.27  kilograms)  orltSs, 
whether  or  not  enriched  or  fortified  or 
containing  milk  or  other  optional 
ingredients  such  as  chopped  vegetables, 
vegetable  purees,  milk,  gluten,  diastases, 
vitamins,  coloring  and  flavorings,  and 
up  to  two  percent  egg  white.  The  pasta 
covered  by  this  scope  is  typically  sold 
in  the  retail  market,  in  fiberboard  or 
cardboard  cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. - 

Excluded  from  the  scope  of  this  order 
are  refrigerated,  &x)zen,  or  caimed 
pastas,  as  well  as  all  forms  of  egg  pasta, 
with  the  exception  of  non-egg  dry  pasta 
containing  up  to  two  percent  egg  white. 
Also  excluded  are  imports  of  organic 
pasta  from  Italy  that  are  accompanied  by 
the  appropriate  certificate  issued  by  the 
Assodazione  Marchigiana  Agriculture 
Biologica  (AMAB)  or  by  Bioagricoop 
scrl. 

On  July  9. 1996,  after  the  date  of  our 
final  antidumping  duty  determination, 
Euro-USA  Trading  (>>.,  Inc.,  of 
Pawcatuck,  CT,  submitted  materials  to 
the  Department  supporting  its  request 
for  an  exclusion  for  pasta  certified  to  be 
"organic  pasta."  Among  the  documents 
submitted  are  a  decree  from  the  Italian 
Ministry  of  Agriculture  and  Forestry 
authorizing  Bioagricoop  scrl  to  certify 
foodstuffs  as  organic  for  the 
implementation  of  EEC  Regulation 
2029/91.  Also  submitted  is  a  letter  (with 
an  accompanying  translation  into 
English)  fr^m  the  Director  of  Controls  of 
Processing  and  Marketing  Firms  at 
Bioargricoop  stating  that  the 
organization  will  take  responsibility  for 
its  organic  pasta  certificates  and  will 


supply  the  necessary  dociunentation  to 
U.S.  authorities.  On  this  basis,  imports 
of  organic  pasta  fixHn  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  Bioagricoop  scrl  are 
excluded  from  the  scope  of  this  order. 

The  merchandise  under  order  is 
currently  classifiable  under  items 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Antidumping  Duty  Order 

On  July  17, 1996,  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  the  U.S. 
pasta  industry  is  materially  injured  by 
imports  of  pasta  fitim  Italy.  Therefore,  in 
accordance  with  section  736  of  the  Act, 
the  Department  will  direct  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  or 
constructed  export  price  for  all  entries 
of  pasta  from  Italy.  These  antidumping 
duties  will  be  assessed  on  all 
unUquidated  entries  of  pasta  fitjm  Italy 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  January  19, 
1996.  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (61  FR 
1347).  On  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 


duties,  the  following  cash  deposits  for 
the  subject  merchandise: 


Manufacturar/producer/expotter 

Re- 
vised 
margin 
per- 
cent- 
age 

Amghifltalpasta 

OeCecco „ _ 

21.34 

De  Matteis ,.„  _ 

000 

Delvorde/Tamma  

280 

U  Molisana  _ 

Pagani 

14.78 
12.41 
1630 

Al  Others 

Article  VI  (5)  of  the  General 
Agreement  on  Tariffs  and  Trade  (1947) 
prohibits  assessing  dumping  duties  on 
the  portion  of  the  margin  attributable  to 
an  export  subsidy.  In  this  case,  the 
product  under  investigation  is  subject  to 
a  coimtervailing  duty  investigation  [see 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  fit>m  Italy 
(61  FR  30288  (June  14, 1996)). 
Therefore,  for  all  entries  of  pasta  from 
Italy,  entered  or  withdrawn  from 
warehouse  for  consumption  made  on  or 
after  the  date  on  which  the  order  in  the 
companion  countervailing  duty 
investigation  is  published  in  the  Federal 
Register,  we  will  request  for  duty 
deposit  purposes,  that  United  States 
Customs  deduct  the  portion  of  the 
margin  attributable  to  the  export 
subsidy  from  the  countervailing  duty 
investigation.  The  cash  deposit  rates  for 
antidumping  purposes  will  be  as 
follows: 
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Manufadurar/producer/exporter 


Anii^ii/nalpasta  . 


DeCeoco  ... 

Oe  Matteis 

DatvenJe^amina  . 
U  Molisana  — 

Liguori 

Pagani 

Al  Olhere 


Cash 
rale 


19.09 
46.67 
0.00 
1.68 
14.73 
12.41 
18J0 
1126 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
pasta  from  Italy,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-09g  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  di^ty  orders  currently  in 
effect. 

This  order  is  published  pursuant  to 
section  736(a)  of  the  Act  (19  U.S.C 
1673e  (a))  and  19  CFR  353.21. 

Dated:  July  17, 1996. 
Robert  S.  LaRoan, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-18705  Filed  7-23-96;  8:4S  ami 
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DEPARTMENT  OF  TTUNSPOflTATION 


14  CFR  Paris  2S  end  121 
tOocket  Na  2M37:  NoIlM  Na  *6-«| 
KN212»-AF77 

MaeaOanaous  Cabin  SaMy  Changaa 

■   AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnOM:  Notice  of  proposed  rulemaking. 

fUiMARY;  This  document  proposes  to 
revise  the  airworthiness  standards  for 
transport  category  airplanes  relating  to 
flight  attendant  assist  space,  flight 
attendant  assist  handles,  door  hold  open 
features,  outside  viewing  means, 
interior  compartment  doors  and 
portable  oxygen  equipment  With  one 
exception,  these  proposals  are  not  the 
result  of  any  specific  incident  or 
recommendation,  but  are  part  of  the 
Agency's  continuing  effort  to  upgrade 
the  regulations  to  improve  the  overall 
level  of  safety  in  areas  where  the  state- 
of-the-art  and  good  design  practice  have 
indicated  that  such  upgrades  are 
warranted.  These  proposals  would 
result  in  both  new  type  design 
regulations  as  well  as  retroactive 
requirements  implemented  via  the 
operating  rules. 

DATES:  Comments  must  be  received  on 
or  before  November  21.  1996. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-200),  Docket  No.  28637,  800 
Independence  Avenue  SW., 
Washington.  DC  20591:  or  deUvered 
conmients  in  triplicate  to:  Federal 
Aviation  Administration,  Room  915G, 
800  Independence  Avenue  SW., 
Washington,  DC  20591.  Comments  must 
be  marked  Docket  No.  28637.  Comments 
may  also  be  submitted  electronically  to 
npnncmts9niail.hq.faa.gov. 

Comments  may  be  examined  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 
In  addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Transport  Airplane  Directorate  (ANM- 
100),  Federal  Aviation  Administration. 
1601  Lind  Avenue  SW,  Renton. 
Washington  98055-4056.  Comments  in 
the  information  docket  may  be 
examined  in  the  Transport  Airplane 
Directorate  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4  p.m. 
FOR  fURTHER  INF0MUT10N  CONTACT: 
Jefeey  C.  Gardlin,  Regulations  Branch, 
ANM— 1 14,  Transport  Airplane 
Directorate,  Aircraft  Certification 


Service.  FAA.  1601  Lind  Avenue  SW. 
Renton.  Washington  98055-4056: 
telephone  (206)  227-2136. 

SUPPI^IENTARY  INFORMATIOH: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  any 
environmental,  energy,  federalism,  or 
economic  impacts  that  might  result  from 
adoption  of  the  proposal  contained  in 
this  notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Commenters  should 
idoitify  the  regulatory  docket  or  notice 
nimiber  and  submit  conunents  in 
triplicate  to  the  Rules  Docket  address 
above.  All  comments  received  on  or 
before  the  closing  date  for  conunents 
will  be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
rulemaking.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket,  both  before  and  after  the  closing 
date  for  comments,  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  persoxmel  coiu»niing 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  ~with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  28637."  A 
postcard  will  be  date/time  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPKM 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  &x>m 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-S12- 
1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Conmiittee 
Bulletin  Board  service  (telephone:  202- 
267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.ba.gov  or  the 
Federal  Register's  web  page  at  http^/ 
www.access.gpo.gov/su_docs  for 
access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
Rulemaking,  ARM-1,  800  Independence 
Avenue  SW.,  Washington.  DC  20591;  or 
by  calling  (202)  267-9680. 


Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  the 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory 
Circulator  No.  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Backgraund 

Primarily  as  a  result  of  accidents 
during  the  1960's,  several  amendments 
(25-15,  25-17,  25-20,  and  25-32)  to 
part  25  pertaining  to  cabin  safety  and 
crashworthiness  were  enacted.  These 
amendments  were  designed  to  correct 
certain  deficiencies  identified  during 
the  investigations  of  the  aforementioned 
accidents,  and  were,  in  many  cases, 
made  retroactive  for  airplanes  already  in 
service.  Recent  amendments  pertaining 
to  cabin  safety  have  resulted  from 
research  and  development  in  the  areas 
of  fire  safety  and  evacuation  slide 
performance,  among  others.  As  a  result 
of  the  Public  Technical  Conference  on 
Evacuation  held  in  Seattle,  Washington, 
in  September  1985,  several  regulatory 
and  advisory  actions  have  been  taken  by 
the  FAA  to  further  upgrade  standards  in 
the  cabin  safety  area.  In  a  continuing 
effort  to  upgrade  these  standards  the 
FAA  is  proposing  to  make  several 
additional  amendments  which  would 
further  improve  cabin  safety.  These 
proposals  are  not  directly  a  result  of  the 
public  conference  but  are  actions 
deemed  appropriate  by  the  FAA 
considering  the  current  state-of-the-art 
and  existing  design  practice.  One  of  the 
proposals  follows  a  National 
Transportation  Safety  Board  (NTSB) 
recommendation.  Although  nearly  all 
existing  installations  already  comply, 
the  proposed  rulemaking  would  ensure 
that  any  others  comply  as  well. 

Current  policy  for  FAA  rulemaking 
projects  is  to  endeavor  to  achieve 
harmonization  with  the  joint 
Airworthiness  Authorities  (JAA)  and 
other  airworthiness  authorities  through 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  and  its 
harmonization  working  groups.  This   ~ 
rulemaking  project  has  not  been  the 
subject  of  a  harmonization  working 
group  activity  because  it  was  initiated 
prior  to  the  time  that  harmonization 
became  the  policy  with  the  FAA  and 
JAA.  The  proposals  contained  in  this 
notice  have,  however,  been  coordinated 
with  the  Joint  Aviation  Authorities 
(JAA),  during  specialist  meetings 
between  the  FAA  and  JAA.  The  JAA  is 
in  agreement  with  the  proposals,  but 
nay  provide  comments  on  the  detailed 
regulatory  language.  The  JAA  intends  to 
incorporate  these  proposals  into 
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paragraph  25  of  the  Joint  Aviation 
Requirements  (JAR-2S)  after  they  are 
finalized  by  the  FAA. 


Section  25.813  requires  that  each  non- 
overwing  exit  equipped  with  an  assist 
means  also  have  adequate  space  next  to 
the  exit  for  a  flight  attendant  to  stand 
and  assist  occupants  while  evacuating. 
The  size  of  this  "assist  space"  is  not 
specified  in  the  regulations.  Guidance 
material  in  Civil  Aeronautics  Manual 
(CAM)  4b.362-6(b)  states  that  the  assist 
space  should  be  a  12x20-inch  rectangle 
on  the  floor  and  be  useable.  A  rectangle 
of  this  size  is  generally  recognized  as 
the  m'"*™'""  size  acceptable  for 
compliance  with  %  25.813  or  its 
predecessor  S  4b.362(g)  of  the  Qvil  Air 
Regulations  (CAK).  Deviations  are. 
however,  permitted  if  the  efficacy  of  the 
assist  space  is  demonstrated. 
Demonstrations  of  a  smaller  or  irregular 
shaped  assist  space  usually  take  place  in 
controlled  evacuation  tests  conducted 
under  conditions  wifnilwr  to  those 
specified  in  Appendix  J  to  Part  25  for 
emergency  evacuation  demonstrations. 
While  these  demonstrations  have  value, 
they  do  not  account  for  the  potentially 
adverse  conditions  likely  to  be 
encountered  in  service.  A  minimum  size 
for  assist  spaces  needs  to  be  established 
in  the  regulations  to  provide  more 
standardized  application  of  the 
requirement  and  give  additional 
margins  of  safety  under  adverse 
conditions  which  may  be  encoimtered 
in  service. 

Service  experience,  both  in  tests  and 
actual  incidents,  indicates  that  the  assist 
space  recommended  in  CAM  4b. 362- 
6(b)  is  adequate;  therefore,  this  notice 
proposes  to  amend  $  25.813  to  require 
that  the  assist  space  be  a  minimum  of 
12x20  inches  on  the  floor  with  the  12- 
inch  dimension  parallel  to  the  exit 
opening.  The  current  requirement  that 
the  assist  space  must  not  obstruct  the 
-  required  passageway  would  be  retained. 
The  proposal  does  not  specify  the 
location  of  the  assist  space  relative  to 
the  exit  opening,  since  the  best  location 
may  vary  from  one  installation  to 
another.  In  any  case,  the  assist  space 
should  be  located  to  provide  the 
maximum  benefit  to  evacuation.  The 
minimum  dimensions  specified  assume 
that  a  flight  attendant  would  be  able  to 
stand  upright,  and  installations  which 
do  not  provide  adequate  headroom  to 
enable  a  95  percentile  male  to  stand 
upright  would  probably  need  an 
increase  in  the  fore  and  aft  dimension 
of  the  assist  space  to  provide  the  same 
level  of  efficacy  as  a  full  height 
installation.  (Infbtmatian  on 
anthropometry  can  be  found  in  NASA 


reference  publication  1024, 
Anthropometric  Source  Book  Volume  I, 
Anthropometry  for  Designere.)  The 
amount  of  increase  required  in  these 
instances  would  be  dependent  on  the 
details  of  the  installation  and  tviU  not  be 
specified  in  the  regulation. 

As  proposed,  the  assist  space 
requirement  would  apply  to  all  of  the 
larger  exit  types  (i.e..  Types  I.  H.  and  A) 
re^rdless  of  whether  or  not  they  are 
over  the  wing.  Except  for  Type  A  exists, 
the  current  regulations  do  not  require  an 
assist  space  for  exits  over  the  wing.  The 
need  for  an  assist  space  at  these  exits  is 
dependent  primarily  on  the  presence  of 
an  assist  means  where  the  rate  of  egress 
is  critical.  Futtire  airplane  designs,  as 
well  as  current  regulatory  activity 
(Notice  90-4  (55  FR  6344,  February  22, 
1990)).  may  make  the  installation  of 
overwing  floor  level  exits  an  attractive 
option,  so  it  is  proposed  to  account  for 
their  use  here.  In  addition,  the  current 
regulations  only  require  an  assist  space 
for  the  larger  exits  when  there  is  an 
assist  means  required.  For  airplanes  of 
relatively  small  passenger  capacity, 
service  experience  indicates  that  this  is 
a  reasonable  standard.  However,  for 
airplanes  with  a  larger  passenger 
capacity,  an  assist  space  should  be 
required  whether  or  not  an  assist  means 
is  required.  This  proposal  would  sioo 
correct  a  longstanding  editorial  error  in 
part  121.  that  states  that  assist  spaces 
are  required  at  all  Type  1  or  n  exits, 
regardless  of  whether  or  not  an  assist 
means  is  installed.  Therefore,  this  notice 
proposes  to  also  require  an  assist  space 
at  all  Type  II  or  larger  exits  on  airplanes 
with  a  passenger  capacity  of  79  or 
greater.  (If  a  change  proposed  in  Notice 
of  Proposed  Rulemaking  90-4  (55  FR 
6344,  February  22, 1990)  is  adopted, 
this  would  become  80  passengers  in  Uau 
of  79).  This  includes  tailcone  exits  that 
are  qualified  for  25  additional  passenger 
seats  under  the  provisions  of 
S  25.807(d)(3)(il)  and  are  required  by 
$  2S.810(a)  to  have  such  assist  means, 
since  these  can  become  primary  exits 
under  certain  evacuation  scenarios  and 
will  require  the  assistance  of  a  flight 
attendant  to  perform  at  their  potential. 
Conversely,  the  current  regulations 
would  require  an  assist  space  for  a  non- 
floor  level,  non-overwing  exit  which 
incorporates  an  assist  means.  There  is  at 
present  one  airplane  with  exits  that  fall 
into  this  category.  Given  the  design 
difficulties  presented  by  such  a  design, 
the  prospects  for  such  exits  in  the  fiiture 
do  not  seem  likely.  Furthermore  the 
appropriateness  of  the  current  standards 
for  such  exits  appears  questionable  (the 
one  example  currently  in  existence  was 
approved  by  special  conditions).  This 
radsting  provision  in  the  regulations 


would,  therefore,  be  removed  by  this 
proposal.  In  the  unlikely  event  a  design 
of  this  nature  were  proposed,  the  FAA 
would  develop  criteria  appropriate  for 
that  design  in  the  form  of  special 
conditions. 

Most  existing  installations  currently 
comply  with  this  proposal,  however  for 
the  few  that  do  not,  the  economic 
penalty  for  direct  compliance  would  be 
quite  high.  It  is  also  difficult  to  quantify 
the  benefit  that  might  be  gained  from 
reconfiguring  airplanes  already 
manufactured  and  placed  in  service  to 
comply  with  this  proposal;  therefore,  no 
retroactive  action  is  proposed.  For 
newly  manufactured  airplanes,  the 
economic  burden  of  compliance  is 
minimal.  Therefore,  it  is  proposed  to 
amend  §  121.310(0(2)  to  require  that  the 
assist  spaces  of  all  airplanes 
manufecttued  two  years  after  the 
efiective  dale  of  this  amendment 
comply  with  these  criteria. 

One  common  design  feature  of  large 
transport  airplanes  has  been  an  assist 
handle  to  enable  flight  attendants  to 
steady  themselves  while  assisting 
passengers  in  evacuating.  The  assist 
handle  can  be  crucial  in  permitting  the 
flight  attendant  to  perform  his  or  her 
duties  efficiently.  This,  in  turn,  can 
have  a  direct  bearing  on  the  success  of 
an  emergency  evacuation.  There  is,  at 

Cient,  no  requirement  for  assist 
dies  and  most  if  not  all  installations 
incorporate  them.  Although  an  assist 
handle  may  not  always  be  necessary  due 
to  the  unpredictable  nature  of  an 
emergency  evacuation,  it  is  a  valuable 
tool  that  should  be  available  to  the  flight 
attendant  when  it  is  needed.  In 
addition,  the  assist  handle  is  an  integral 
pari  of  flight  attendant  training.  The 
addition  of  the  requirement  in  part  25 
would  eliminate  incompatibihties 
between  the  type  design  and  operational 
requirements. 

In  some  cases  a  handle  designed  to 
provide  leverage  when  opening,  or  more 
commonly,  closing  passenger  and 
service  doora  is  installed.  Often,  this 
handle  is  not  located  at  the  designated 
assist  space.  Service  experience  has 
shown  that  the  presence  of  the  handle 
at  another  location  can  mislead  a  flight 
attendant  into  standing  in  a  location 
that  could  obstruct  the  requited 
passageway.  Service  experience  also 
indicates  that  there  is  a  need  for  assist 
handles  to  enable  flight  attendants  to 
steady  themselves  while  actuating  the 
maniiiB]  inflation  handle  on  escape 
slides.  The  manual  handle  is  located  on 
the  door  sill,  and  essentially  requires 
the  attendant  to  straddle  the  door 
opening  when  pulling  the  handle.  The 
attend^t  is  quite  vulnerable  to  the 
possibility  of  being  pushed  out  of  the 
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exit.  The  FAA  expecU  tisat  it  would  be 
possible  for  one  handle  to  serve  both 
purposes;  however,  two  different 
handles  might  be  needed  at  the  same 
exit  in  some  instances.  The  assist 
handle(s]  should  be  usable  by  the  range 
of  flight  attendants  encompassing  the 
5tb  percentile  female  to  the  95th 
percentile  male. 

This  notice  proposes  to  require  that 
assist  handles  be  installed  at  the 
designated  assist  space  for  all  Qoor  level 
exists  that  require  an  assist  space.  In 
addition,  a  companion  change  to 
$121,310(1)  is  proposed  that  would  be 
apphcable  to  newly  manufactured 
airplanes  entering  the  fleet  and  require 
retroBt  of  the  existing  in-service  fleet.  A 
two  year  retrofit  period  is  proposed. 

Emei^ency  evacuations  are  frequently 
necessary  either.due  to,  or  in 
combination  with  ,a  hazard  such  as  a 
file  outside  the  airplane.  Because  the 
hazard  may  pose  an  immediate  threat  to 
the  occupants  of  the  airplane,  it  is  often 
necessary  to  avoid  opening  certain 
otherwise  useable  emergency  exits  to 
prevent  injury  to  the  evacuees.  In  this 
context,  a  viewing  window  or  other 
means  of  assessing  the  outside 
conditions  and  determining  whether  an 
exit  should  be  opened  is  extremely 
valuable.  A  viewing  window  is 
commonly  provided  in  most  exists  in 
service;  however,  it  is  not  required,  and 
some  exits  in  service  do  not  incorporate 
one.  The  proposal  would  require  a 
means  (for  example,  either  a  window  in 
the  exit  itself,  or  in  an  adjacent  bame 
bay)  that  provides  a  view  of  the  ground 
area  where  evacuees  will  make  contact 
upon  leaving  the  airplane.  The  means 
should  provide  visibility  taking  into 
account  all  conditions  of  landing  gear 
collapse.  Details  such  as  size  and 
prismatic  characteristics  of  the  viewing 
means  are  not  specified.  The  FAA 
considers  that  sufficient  design  latitude 
should  be  available  topermit  several 
acceptable  concepts,  llie  viewing  means 
would  be  required  to  be  available  to  a 
person  preparing  to  open  an  exit.  Thus. 
if  a  window  were  in  an  adjacent  frame 
bay.  there  could  not  be  a  partition  or 
divider  between  the  exit  and  the 
window  to  meet  the  intent  of  the 
proposal.  For  some  exits,  two  windows 
might  be  installed  at  each  exit  in  order 
to  provide  sufficient  viewing  coverage. 
This  proposed  viewing  requirement 
would  only  apply  to  airplanes  for  which 
an  application  for  type  certificate  is 
made  after  the  effective  dale.  Due  to  the 
technical  difficulties  and  resultant  cost 
of  modifying  existing  airplanes,  no 
retroactive  requirement  is  proposed. 

Also  important  is  the  capability  of  an 
exit  to  remain  open  during  an 
evacuation  without  threat  of  premature 


closing.  Adverse  attitude,  vrind  or 
contact  by  evacuating  passengers  could 
cause  an  unsecured  door  to  close  during 
an  evacuation,  and  jeopardize  the  safety 
of  subsequent  passengers.  Most 
passenger  emergency  exits  currently 
incorporate  a  feature  which  holds  the 
door  open  and  requires  a  positive  action 
to  disengage.  This  notice  proposes  to 
require  a  means  to  prevent  an 
emergency  exit  from  inadvertently 
closing  once  it  has  been  opened  in  an 
emergency.  The  means  must 
automatically  engage  when  the  exit  Is 
opened  and  require  positive  action  to 
disengage.  A  removable  hatch  would  be 
considered  to  comply,  by  definition. 
This  proposal  would  amend  §  25.809  for 
new  type  certificates.  It  is  proposed  to 
create  a  new  $  121.3100).  and 
redesignate  existing  paragraph  (1)  as  a 
new  paragraph  (n),  which  would  require 
that  airplanes  in  service  after  a  date  two 
years  after  the  effective  date  of  the 
amendment  comply  with  the  provisions 
of  the  part  25  requirement. 

Following  accident  experience  in  Uie 
1960's  the  FAA  amended  part  25  in 
Amendment  25-15,  to  prohibit  the 
installation  of  doors  "between  passenger 
compartments."  At  the  time  of  the 
amendment,  it  was  common  practice  to 
divide  the  first  class  and  tourist  class 
cabins  with  a  solid  door.  It  was 
determined  in  the  course  of  accident 
investigations  that  this  door  could  be 
detrimental  in  evacuation  of  passengers, 
who  tended  not  to  recognize  that  there 
was  an  exit  beyond  the  door,  even  if  it 
were  the  closest  available.  The  resulting 
regulatory  change  was  geared 
specifically  at  preventing  this 
occurrence.  However,  the  current 
regulation  is  worded  such  that  doors 
may  be  installed  between  passengers 
and  exits  provided  there  are  not 
passengers  on  both  sides  of  the  door. 
For  example,  a  door  could  be  installed 
across  the  main  passenger  aisle  at  the 
end  of  a  cabin.  The  current  regulations 
only  require  that  the  door  be  open  for 
takeoff  and  landing.  It  is  now 
considered  undesirable  to  permit  the 
installation  of  a  door  between  any 
passenger  and  an  exit.  Should  such  a 
door  (either  through  omission  or 
mechanical  failure]  become  jammed  in 
the  event  of  an  emergency  evacuation, 
persons  could  be  prevented  or  delayed 
in  evacuating  which  could  result  in 
fatalities  or  injuries  that  would  not 
otherwise  have  occurred.  The  hazards 
associated  with  a  jammed  door  are  still 
present  whether  or  not  passengers  are 
on  both  sides  of  the  door,  and  the 
recognition  factor  has  not  been 
mitigated.  Either  could  result  in  the 
same  consequences — failure  of  some 


passengers  to  evacuate  the  airplane. 
This  notice  proposes  to  prohibit  the 
installatioD  of  any  door  between  any 
passenger  and  any  passenger  emergency 
exit.  This  would  include  doors  that 
close  off  galley  areas  as  passageways  or 
croesaisles,  doors  across  emergency 
exits  (frequently  used  on  "VIP" 
airplanes),  and  doors  into  rooms  that  are 
occupiabie  for  takeoff  and  landing.  This 
would  also  include  a  door  across  one  of 
the  aisles  on  a  miUti-aisle  airplane, 
since  this  closes  off  the  most  direct 
route  to  an  exit  for  some  of  the 
passengers. 

In  the  past  there  has  been 
considerable  discussion  regarding  what 
constituted  a  "door."  One  common 
proposal  has  been  to  install  a  fabric 
diaphragm  bounced  by  a  metal  frame 
which  is  movable,  usually  much  like  a 
pocket  door.  This  type  of  installation 
has  been  accepted  provided  the  frame 
provides  no  more  resistance  to  a  person 
passing  through  it  than  a  normal  curtain 
tie  back.  Such  installations  do.  however, 
create  the  same  recognition  problem  as 
do  "solid"  doors  and  would  no  longer 
be  acceptable. 

The  proposed  change  to  S  2S.ai3(e) 
would  apply  to  all  transport  category 
airplanes  for  which  an  application  for 
type  certificate  is  made  after  the 
effective  date  regardless  of  whether  they 
are  used  in  air  carrier  service.  Section 
25.81 3(fl  would  also  be  modified  to 
account  for  seats  that  might  be  occupied 
by  crew  outside  of  the  flight  deck.  In 
addition.  §  121.310(f)(6)  would  make  the 
new  standards  applicable  to  all  other 
transport  category  airplanes 
manufactured  after  two  years  after  the 
effective  date  of  this  amendment. 

These  requirements  would  not  be 
applied  retroactively  to  non  air<:arrier 
operations,  i.e.,  corporate  airplanes 
where  the  number  of  passengers 
involved  is  much  smaller  and  there  has 
been  no  demonstrated  unsafe  condition. 

Finally,  the  FAA  proposes  to  require 
that  oxygen  masks  be  connected  to 
portable  oxygen  equipment.  This 
proposal  follows  NTSB  Safety 
Recommendation  No.  A-90-54.  During 
the  decompression  experienced  in  the 
February  1989  United  Airlines  Flight 
811  accident,  the  NTSB  determined  that 
flight  attendants  had  difficulty  in  using 
the  portable  oxygen  bottles.  These 
bottles  are  intended  to  enable  them  to 
move  about  the  cabin,  with  an  adequate 
oxygen  supply,  after  a  decompression. 
The  oxygen  masks  were  not  connected 
to  the  dispensing  terminal  of  the  oxygen 
bottle,  thus  requiring  an  additional 
action  by  the  flight  attendant  before  the 
imit  was  useable.  The  NTSB 
recommended  that  all  such  masks  be 
connected  to  the  oxygen  supply,  to 


minimize  the  time  and  dexterity 
necessary  for  flight  attendants  to  don 
and  use  the  portable  oxygen.  The  FAA 
agrees  with  this  recommendation,  and 
therefore  proposes  to  change 
§  25.1447(c)(4)  accordingly.  In  addition, 
a  companion  change  is  made  to 
S  121.333(d).  with  a  one  year 
compliance  time.  A  one  year 
compliance  time  is  chosen  in  this  case 
because  the  modification  required  is  a 
simple  cormection  of  the  oxygen  mask 
to  the  supply  bottle.  This  can  be  done 
on  an  overnight  visit,  or  any  short 
interval  maintenance  visit.  One  year  is 
considered  more  than  enough  time  to 
achieve  compliance. 

A  two  year  compliance  time  for 
incorporation  of  these  changes  into  the 
existing  fleet  is  used  throughout  this 
proposal,  with  the  exception  noted 
above.  This  approximates  the  "C"  check 
maintenance  cycles  for  most  airplanes 
affected.  This  time  period  is  sufficient  to 
accomplish  the  relatively  minor 
modifications  required  by  this  proposal, 
and  offers  operators  some  flexibility  in 
scheduling.  For  newly  manufactured 
airplanes,  two  years  is  considered 
sufficient  to  develop  the  necessary 
engineering  and  parts  availability  on 
airplanes  which  do  not  already 
incorporate  the  featiues  described  here. 
However,  as  previously  noted,  the 
majority  of  airplanes  currently  being 
delivered  do  incorporate  these 
proposals,  and  so  will  not  be  affected  by 
the  compliance  lime. 

An  ambiguity  in  the  provisions  of 
§  25.853(d)  concerning  ash  trays  has 
been  brought  to  the  attention  of  the 
FAA.  As  presently  worded,  the  second 
sentence  could  be  misinterpreted  to 
require  ash  trays  in  all  areas  of  the  cabin 
instead  of  just  the  designated  smoking 
areas.  Section  25.853(d]  would  be 
revised  to  require  that  all  seated 
occupants  in  designated  smoking  areas 
are  provided  writh  ashtrays.  Since 
designated  smoking  areas  can  vary  from 
flight  to  flight,  an  adequate  number  of 
ashtrays  would  probably  need  to  be 
installed  at  delivery  to  account  for  the 
largest  smoking  section  anticipated  by 
the  airline.  Alternatively,  the  size  of  the 
smoking  section  would  be  limited  by 
the  number  and  location  of  the  ashtrays. 

The  introductory  phrase  in  §  25.855, 
which  contains  safety  standards  for 
cargo  and  baggage  compartments,  states. 
"For  each  cargo  and  baggage 
compartment  not  occupied  by  crew  or 
passengers,  the  following  apply."  It  has 
been  brought  to  the  attention  of  the  FAA 
that  this  phrase  may  also  cause 
confusion.  By  definition,  some 
compartments  must  be  accessible  to 
crewmembers  to  fight  fires  in  flight; 
therefore,  the  exception  made  by  the 


introductory  phrase  can  not  (and  has 
not  been  interpreted  to)  apply  to 
compartments  that  are  only  occupied 
occasionally  by  crew  or  passengers. 
Furthermore,  crew  and  passengers  are 
not  permitted  to  be  seated  or  stationed 
on  a  full-time  basis  in  cargo  or  baggage 
compartments.  Since  the  exception  does 
not  apply  to  occasional  occupancy  and 
since  oew  and  passengers  do  not 
occupy  cax^o  or  baggage  compartments 
in  flight  on  a  full-time  basis,  the 
exception  made  in  the  phrase  has  no 
appUcability.  Using  the  present  wording 
of  the  introductory  phrase,  it  was 
alleged,  in  at  least  one  instance,  that  the 
slandarids  of  S  25.855  did  not  apply 
because  the  cockpit  was  part  of  the 
cargo  or  baggage  compartment.  That 
allegation  was  unfounded  regardless  of 
the  degree'or  method  of  separation,  the 
cockpit  can  not  be  considered  part  of  a 
cargo  or  baggage  compartment. 
Nevertheless,  it  does  show  that  the 
phrase  can  easily  be  misinterpreted. 
Since  the  exception  has  no  applicability 
and  may  cause  confusion,  the 
introductory  phrase  would  be  reworded 
to  simply  state,  "For  each  cargo  or 
baggage  compartment,  the  following 
apply."  This  would  be  a  nonsubstantive 
change  that  would  place  no  additional 
burden  on  any  person. 

Finally,  as  a  result  of  the  extensive 
changes  to  part  25  adopted  in 
Amendment  25-72,  many  referenced 
sections  were  changed.  Some  of  the 
references  to  these  sections  were 
inadvertently  retained,  however,  and  are 
no  longer  correct.  Therefore,  the  FAA 
proposes  to  correct  these  references  to 
correspond  to  the  current  structure  of 
part  25.  These  changes  are  purely 
editorial  in  nature  and  affect 
§§  25.807(d)(3)(u),  25.812(g)n)(ii), 
25.812(g)(2),  25.812(h),  25.819(f)  and 
25.1411(c). 
Ragulatory  Evaluation  Summary 

Regulatory  Evaluation,  Begulatory 
Flexibility  Determination,  and  Trade 
Impact  Assessment 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First.  Executive  Order  12866  directs 
Federal  agencies  to  promulgate  new 
regulations  or  modify  existing 
regulations  only  if  the  potential  benefits 
to  society  justify  its  costs.  Second,  the 
Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Finally,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  assessments, 
the  FAA  has  detennined  that  this 


proposed  rule:  (1)  Would  generate 
benefits  exceeding  its  costs  and  is  not 
"significant"  as  defined  in  Executive 
Order  12866:  (2)  is  not  "significant"  as 
defined  in  DOT's  Policies  and 
Procedures:  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  constitute  a  barrier  to  international 
trade.  These  analyses,  available  in  the 
docket,  are  suminarized  as  follows. 

Costs  and  Benefits 

The  proposed  rule  would  impose 
minimal  incremental  compliance  costs 
on  existing  airplanes  and  airplanes 
manufactured  under  existing  type- 
certificate  because  it  would  codify 
existing  industry  practices  and  clarify 
FAA  requirements  concerning  cabin 
configuration  and  equipment 
specifications.  With  one  exception,  this 
proposed  rule  is  expected  to  impose 
minimal  compliance  costs  on  future  part 
25  type  certificated  airplanes.  The  one 
exception  would  arise  from  the 
proposed  part  25  requirement  for  a 
viewing  window  at  each  emergency  exit 
door  or  adjacent  bay.  In  order  tor  a 
tailcone  emergency  exit  to  meet  this 
proposed  requirement,  considerable 
engineering  redesign  may  be  needed. 
The  FAA  specifically  requesu  public 
comment  on  the  technical  and  economic 
feasibility  of  this  proposed  provision. 
Similarly,  the  proposed  ride  would 
generate  minimal  real  incremental 
benefits  because  it  would  codify  current 
industry  practices.  The  fact  that  the 
proposed  rule  reflects  current  industry 
practice  indicates  that  airplane 
manufacturers  and  air  carriere  have 
determined  that  the  proposals  are 
warranted  means  of  enhancing 
passenger  and  flight  attendant 
survivability  of  a  post-accident  fire. 

Regulatory  Flexibility  Determinaiion 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
urmecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  the  proposed  or 
final  rule  would  have  a  significant 
economic  impact,  either  detrimental  or 
beneficial,  on  a  substantial  niunber  of 
small  entities.  FAA  Order  2100.14A, 
Regulatory  Flexibility  Criteria  and 
Guidance,  prescribes  standards  for 
complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions.  The  Order  defines  "small 
entities"  in  terms  of  thresholds, 
"significant  economic  impact"  in  terms 
of  armualized  cost  thresholds,  and 
"substantial  number"  as  a  number 
which  is  not  less  than  eleven  and  which 
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is  mora  than  one-thiid  of  the  small 
entities  subject  to  the  proposed  or  final 
rule. 

Order  210O.14A  speciBes  a  size 
thiwhold  for  classification  as  a  small 
manu&cturer  as  75  or  fewer  employees. 
No  transport  category  airplane 
manufacturer  has  75  or  fiawer 
employees.  Therefore,  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
manufecturers.  Since  the  proposed  rule 
would  impose  htUe  or  no  incremental 
costs,  there  would  not  be  a  significant 
impact  on  a  substantial  number  of  small 
operators. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  U.S. 
airplanes  to  foreign  countries  and  the 
import  of  foreign  airplanes  into  the 
United  States. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  govenunent  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  su^icient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

International  Compatibility 

The  FAA  has  reviewed  the 
corresponding  International  Civil 
AviatlCn  Organization  regulations, 
where  they  exist,  and  had  identified  no 
differences  in  these  proposed 
amendments  and  the  foreign 
regulations.  The  FAA  has  also  reviewed 
the  Joint  Airworthiness  Authority 
Regulations  and  has  discussed 
similarities  and  differences  in  these 
proposed  amendments  and  the  foreign 
regulations. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  OPub.  L.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

CoBclnsion 

Because  the  proposed  revised 
standards  for  airplane  cabin  safety  are 
not  expected  to  result  in  a  substantial 
economic  cost,  the  FAA  has  determined 
that  this  proposed  regulation  is  not  a 
significant  regulation  under  Executive 
Order  12866.  The  FAA  has  also 
determined  that  this  action  is  not 


significant  as  defined  in  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26. 
1979).  Since  the  airplanes  involved  are 
not  manufactured  by  small  entities,  it  is 
certified  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act  that  this 
proposed  regulation,  if  adopted,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities.  A  copy  of  the 
initial  regulatory  evaluation  prepared 
for  this  proposal  may  be  examined  in 
the  public  docket  or  obtained  from  the 
person  identified  under  the  caption,  FOR 
FURTHER  mFOmiATION  COMTACT. 

U«t  of  Subjects 

14  CFR  Part  25 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


14  CFR  Part  121 

Aviation  safety,  Safety.  Air  carrier. 
Air  traffic  control,  Air  transportation, 
Aircraft,  Aircraft  pilots.  Airmen, 
Airplanes,  Airports.  Airspace,  Cargo, 
Chemicals,  Children,  Narcotics, 
Flammable  materials.  Handicapped, 
.  Hazardous  materials.  Common  carriers. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  parts  25  and  121  of  the  Federal 
Aviation  Regidations  (FAR)  (14  CFR 
parts  25  and  121)  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEOORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
44702.  44704. 

I2S.807    [Amwidsd] 

By  amending  §  25.807.  paragraph 
(d)(3)(ii)  by  removing  the  reference  to 
"§  25.809(h)"  and  inserting 
"§  25.810(a)"  in  its  place. 

3.  By  amending  §  25.809  by  revising 
paragraph  (a),  and  by  adding  a  new 
paragraph  (i)  to  read  as  follows: 

{25.809    Eimrgsncy  exit  arrangement 

(a)  Each  emergency  exit,  including 
each  flightcrew  emergency  exit,  must  be 
moveable  door  or  batch  in  the  external 
walls  of  the  fuselage,  allowing  ' 
unobstructed  opening  to  the  outside.  In 
addition,  each  emergency  exit  must 
have  means  to  permit  viewing  of  the 
outside  conditions  when  the  exit  is 
closed,  so  that  likely  areas  of  evacuee 
ground  contact  are  visible.  The  likely 
areas  of  evacuee  ground  contact  must  be 
viewable  with  the  landing  fear  extended 


as  well  as  in  all  conditions  of  landing 
gear  collapse.  The  viewing  means  may 
be  on  the  exit,  or  adjacent  to  it  provided 
no  obstructions  exist  between  the  exit 
and  the  viewing  means. 

(i)  Each  emergency  exit  must  have  a 
means  to  retain  the  exit  in  the  open 
position,  once  the  exit  is  opened  in  an 
emergency.  The  means  must  be 
automatically  engaged  when  the  exit  is 
fully  opened,  and  must  require  positive 
action  to  disengage. 

4.  By  amending  S  25.812  by  revising 
paragraphs  (g)(l)(ii),  (g)(2),  and  (h), 
intnxluctory  kit,  to  read  as  follows: 


125.812    Emergency  Ughttng 

*  •        *        •        • 
(g)... 

(1)  •  *  * 
(!)••• 

(ii)  Not  less  than  0.05  foot-candle 
(measured  normal  to  the  direction  of  the 
incident  light)  for  a  minimum  width  of 
42  inches  for  a  Type  A  overwing 
emergency  exit  and  of  2  feet  for  all  other 
overwing  emergency  exits  along  the  30 
percent  of  the  slip-resistant  portion  of 
the  escape  route  required  in  §  25. 810(c) 
that  is  fftrthest  from  the  exit;  and 

*  •        *        •        * 

(2)  At  each  non-overwing  emergency 
exit  not  required  by  §  25.810(a)  to  have 
descent  assist  means  the  illumination 
must  be  not  less  than  0.03  foot-candle 
(measured  normal  to  the  direction  of  the 
incident  light)  on  the  ground  surface 
with  the  landing  gear  extended  where 
an  evacuee  is  likely  to  make  firat  contact 
with  the  ground  outside  the  cabin. 

(h)  the  means  required  in  §§  2S.810(a) 
and  (d)  to  assist  the  occupants  in 
descending  to  the  groimd  must  be 
illuminated  so  that  the  erected  assist 
means  is  visible  from  the  airplane. 

*  •        •        •        1 

5.  By  amending  S  25.813  by  revising 
paragraphs  (b)(l)(i)  and  (ii),  (b)(2),  (b)(3), 
by  Adding  new  paragraphs  (b)(4)  and 
(b)(S)  and  by  revising  paragraphs  (e)  and 
(f)  to  read  as  follows: 

f  25.813    Emergsncyeidt 


(b)  •  •  • 

(1)  •  •  * 

(i)  Each  assist  space  must  be  a 
rectangle  12  X  20-inches  on  the  floor  (or 
the  minimum  size  necessary  to  enable  a 
crewmember,  standing  erect,  to 
effectively  assist  evacuees,  whichever  is 
greater)  with  the  12-inch  dimension 
parallel  to  the  exit  opening,  and 

(ii)  There  must  be  a  handle,  or 
handles,  at  each  assist  space,  located  to 
enable  the  crewmember  to  steady 
himself  or  herself  while  manually 
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activating  the  assist  means  and  while 
assisting  passengers  during  an 
evacuation. 

(2)  For  each  Type  A  exit,  assist  space 
must  be  provided  at  each  side  of  the  exit 
isgaidless  of  whether  a  means  is 
lequiied  by  §  25.810(a). 

(3)  For  each  Type  I  or  n  exit  installed 
in  an  airplane  wim  seating  for  79  or 
mcffe  passengers,  an  assist  space  must 
be  provided  at  one  side  of  the 
passageway  regardless  of  whether  a 
means  is  required  by  §  2S.810(a). 

(4)  For  each  Type  I  or  n  exit,  an  assist 
space  must  be  provided  at  one  side  of 
the  passageway  if  a  means  is  required  by 
§  25.810(a). 

(5)  For  any  tailcone  exit  that  quaUnes 
for  25  additional  passenger  seats  under 
the  provisions  of  S  25.807(d)(3)(ii),  an 
assist  space  must  be  provided,  if  a 
means  is  required  by  S  25.810(a). 

•        •        •        •        • 

(e)  No  door  may  be  installed  between 
any  passenger  seat  occupiable  for 
takeoff  and  landing  and  any  passenger 
emergency  exit,  such  that  the  door 
crosses  any  egress  path  (including 
aisles,  crossaisles  and  passageways). 

(f)  If  it  is  necessary  to  pass  through  a 
doorway  separating  any  seat,  occupiable 
(or  takeoff  and  landing  (except  those 
seats  on  the  flight  deck),  from  any 
emergency  exit,  the  door  must  have  a 
means  to  latch  it  in  the  open  position. 

}  25011 8    (Amended] 

6.  By  amendiiu  §  25.819,  paragraph 
(f).  by  removingMe  reference  to 

"S  25.785(c)"  ^  inserting 
"§  25.785(d)"  in  its  place. 

7.  By  amending  S  25.853  by  revising 
paragraph  (d)  to  read  as  follows: 

125.853    Conva'InMnt  Intsrtorm. 

•  •        •        •        * 

(d)  Smoking  is  not  to  be  allowed  in 
lavatories.  If  smoking  is  to  be  allowed  in 
any  area  occupied  by  the  crew  or 
passengers,  an  adequate  number  of  self- 
contained,  removable  ashtrays  must  be 
provided  in  designated  smoking 
sections  for  all  seated  occupants. 

•  •        •        •        • 

8.  By  amending  the  intnxluctory  text 
in  S  25.855  to  read  as  follows: 

125.855    Cwgo  or  baggage  compvlmants. 

For  each  cargo  or  baggage 
compartment,  the  following  apply: 

•  ■        •        •        • 

9.  By  amending  §  25.1411  by  revising 
paragraph  (c)  to  read  as  follows: 

125.1411    Oanaral 

■        *        *        «        • 

(c)  Emergency  exit  descent  device. 
The  stowage  provisions  for  the 
emergency  exit  descent  device  required 


by  $  25.810(a)  must  be  at  each  exit  for 
which  they  are  intended. 

•  *        •       •       • 

10.  By  amending  $  25.1447  by  revising 
paragraph  (c)(4)  to  read  as  follows: 

{25.1447    Equipment  standarda  lor  the 
oxygen  distributing  unlta. 

*  •  -     •        •        • 

(c)*  *  * 

(4)  Portable  oxygen  equipment  must 
be  immediately  available  for  each  cabin 
attendant  The  portable  oxygen 
equipment  must  have  the  oxygen 
dispensing  unit  connected  to  the 
portable  oxygen  supply. 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCUL  OPERATORS  OF 
LARGE  AIRCRAFT 

11.  The  authority  dtatiou  for  part  121 
continues  to  read  as  follows: 

Aulhoilty:  49  U.S.C.  106(g),  40113,  40119, 
44101.  44701-44702,  4470S,  44709-44711, 
44713,  44716-44717.  44722, 44901,  4490J- 
44904.  44912. 4610S. 

12.  By  amending  S  121.310  by  revising 
paragraph  (f)(2),  by  redesignating 
paragraph  (f)(6)  as  (f)(7);  by  adding  a 
new  paragraph  (0(6);  by  redesignating 
existing  paragraph  (I)  as  paragraph  (n|; 
by  adding  a  new  paragraph  (1);  and  by 
republishing  newly  redesignated 
paragraphs  (i)(7)  and  (n)  to  read  as 
follows: 

{121.310    AddWonalemargancyaxIl 
aqutpnwnt 

•        *        •        •        • 

(f)"   ■  • 

(2)  For  each  Type  1  or  Type  II 
emergency  exit  equipped  with  an  assist 
means,  there  must  be  enough  space  next 
to  the  exit  to  allow  a  crewmember  to 
assist  in  the  evacuction  of  passengere 
vrithout  reducing  the  unobstructed 
width  of  the  passageway  below  that  in 
paragraph  (f)(1)  of  this  section.  In 
addition,  all  airplanes  manufactured  on 
or  after  [insert  a  date  two  years  after  the 
elective  date  of  this  amendment]  must 
comply  with  the  provisions  of  SS  25.813 
(b)(1),  (b)(2)  and  (b)(3)  in  effect  on 
(insert  the  effective  date  of  this 
amendment.!  However,  the 
Administrator  may  authorize  a 
deviation  from  this  requirement  for  an 
airplane  certificated  under  the 
provisions  of  part  5b  of  the  Qvil  Air 
Regulations  in  effect  before  December 
30, 1951,  if  be  finds  that  special 
circumstances  exist  that  provide  an 
equivalent  level  of  safety. 
•        *        *        •        • 

(6)  No  person  may  operate  a  transport 
category  airplane  after  a  date  two  yeara 


after  the  effective  date  of  this 
amendment,  that  incorporates  a  door 
installed  between  any  passenger  seat 
occupiable  for  takeoff  and  landing  and 
any  passenger  emetgency  exit,  such  that 
the  door  crosses  any  egress  path 
(including  aisles,  crossaisles  and 
passageways). 

(7)  If  it  is  necessary  to  pass  through 
a  docxwsy  separating  the  passenger 
cabin  for  other  areas  to  reach  required 
emergency  exit  from  any  passenger  seat, 
the  door  must  have  a  means  to  latch  it 
in  the  open  position,  and  the  door  must 
be  latched  open  during  each  takeoff  and 
landing.  The  latching  means  must  be 
able  to  withstand  the  loads  imposed 
upon  it  when  the  door  is  subjected  to 
the  ultimate  inertia  forces,  reUtive  to 
the  surrounding  structure,  listed  in 
S  25.561(b)  of  this  chapter. 

(I)  After  (insert  a  date  two  years  after 
the  effective  date  of  this  amendment] 
each  airplane  must  comply  with  the 
provisions  of  §§  25.809(i)  and 
25.813(b)(l)(ii)  in  effect  on  (insert  the 
effective  date  of  this  amendment). 
•        •        •        *        ■     - 

(n)  Portable  lights.  After  December  1. 
1980,  no  person  may  operate  a 
passenger-carrying  airplane  unless  it  is 
equipfwd  with  flashlight  stowage 
provisions  accessible  from  each  fUght 
attendant  seat. 

13.  By  amending  { 121.333  by  revising 
paragraph  (d)  as  follows: 

{121.333    Supplamantal  oxyg«i  lor 
emergency  desc«it  and  tar  flrat  aid;  luiMna 
angina  powerM)  airplanes  wWi  pfasaurtzad 


(d)  Use  of  portable  oxygen  equipment 
by  cabin  attendants.  Alter  a  date  one 
year  after  the  effective  date  of  this 
amendment  each  mask  used  for  portable 
oxygen  equipment  must  be  connected  to 
its  oxygen  supply.  Above  flight  level 
250.  one  of  the  following  is  required: 

(l)£ach  attendant  shall  carry  portable 
oxygen  equipment  with  a  IS  minute 
supply  of  oxygen;  or 

(2)  There  must  be  sufficient  portable 
oxygen  equipment  (including  masks  and 
spare  outlets)  throughout  the  cabin  so 
that  such  equipment  is  immediately 
available  to  each  attendant,  regardless  of 
their  location  in  the  cabin. 
•        •        •        •        • 

Issued  in  Washington,  D.C.  on  )uly  16. 
1996. 

An  L.  BaMnsoa. 

Special  Assistant  to  Dinctor.  Aircraft 
CertificotioB  Service. 

(FR  Doc.  96-18824  Filed  7-23-96;  8:45  ami 
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Presidential  Documents 


Title  3— 

The  President 


Notice  of  July  22,  1966 
Continuation  of  Iraqi  Emergency 


On  August  2,  1990,  by  Executive  Order  12722,  President  Bush  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Iraq.  By  Executive  Orders 
12722  of  August  2,  1990,  and  12724  of  August  9,  1990,  the  President  imposed 
trade  sanctions  on  Iraq  and  blocked  Iraqi  government  assets.  Because  the 
Ctovemment  of  Iraq  has  continued  its  activities  hostile  to  United  States 
interests  in  the  Middle  East,  the  national  emergency  declared  on  August 
2,  1990,  and  the  measures  adopted  on  August  2  and  August  9,  1990,  to 
deal  with  that  emergency  must  continue  in  effect  beyond  August  2.  1996. 
Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies 
Act  (50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with  respect 
to  Iraq. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted  to 
the  Congress. 
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REDMNDERS 

Tht  Mams  in  this  list  were 
adMniaHy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

rules  going  into 
effect  today 

federal  deposit 
Insurance  corporation 

Practice  and  procedure: 
Board  of  Directors  meetings; 

public  observation  rules; 

published  7-24-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HeaWi  Care  Financing 
AdmlnlstnUon 
Medicare  arxJ  Medkaid: 
Provider  appeals;  technical 

amendments;  publislied  6- 

24-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Indian  Healtli  Service 
Contracts  and  grants: 
Indian  Self-Determination 

and  Education  Assistance 

Act  amendments; 

implementation;  puUistwd 

6-24-96 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Contracts  and  grants: 
Indian  Self-Determination 

and  Education  Assistance 

Act  amendments; 

implamentation:  published 

6-24-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Land. resource  management 
Permits,  leases,  and 

easements:  land  use 

auttwrizations,  processing 

and  monitoring;  use, 

occupancy,  development, 

unauthorized  use,  and 

cost  reiirbursement; 

published  6-24-96 

INTERIOR  DEPARTMENT 

Flah  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Australian  saltwater 

crocodile,  etc.;  publislied 

6.24-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Missouri;  published  7-24-96 


New  Mexico;  published  7- 

24-96 
Oklahoma;  published  7-24- 

96 
West  Virginia;  published  7- 
24-96 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Records  management 
Audtovisual  records 
management  published  6- 
24-96 
NATIONAL  LABOR 
RELATIONS  BOARD 
Procedural  nies: 
Debt  collaTtion; 
administrative  offset  and 
Federal  income  tax  refurvi 
offset  published  7-24-96 
SOQAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 
Federal  oU  age,  survivors 
and  disability  insurance- 
Elememary  or  secondary 
school  students,  full- 
time;  Inclusion  of 
students  enrolled  in 
home  schooling  or 
independent  study 
programs;  putilished  7- 
24-96 
Social  security  benefits:ome: 
Federal  old  age,  surivors 
and  disability  insurance- 
Social  Security 
Independence  and 
Program  Improvements 
Act,  et  al.;  coverage 
provisions;  publislied  7- 
24-96 
TRANSPORTATION 
DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
Uitan  Mass  Transportation 
Adminislialion;  published 
6-24-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AdmlnlatiaUon 
Ainvorthiness  directives: 
Beech;  published  6-29-96 
Boeing;  published  7-9-96 
FoMter:  published  7-9-96 
McDonnell  Douglas; 
published  6-19-96 
TRANSPORTATION 
DEPARTMENT 
Raaaardi  and  Spadal 
Programs  AdmlnMralion 
Pipeline  salety: 
Federal  regulatory  reform 
Correction;  published  7- 
24-96 
TRANSPORTATION 
DEPARTMENT 
Surtaoa  Tranaportatlon 
Board 
Practice  and  procedure: 


Class  III  rail  carriers;  class 
exemption  for  acquisition 
or  operation  of  rail  lines; 
published  6-24-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  MarMtIng 
Sarvlea 

Oniortt  (svi«et)  grown  in 
Washington  and  Oregon; 
comments  due  by  7-30-96; 
published  7-15.96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HaaWi 
Inspection  Sarvlcs 
Exportation  and  importation  of 
animals  and  animal 
products: 

African  swine  fever,  disease 
status  change- 
Spain;  comments  due  t>y 
7-29-96;  published  5-29- 
96 
Plant-related  quarantine, 
foreign: 

Fruits  and  vegetables; 
importation;  convnents 
due  by  8-1-96;  published 
7-2-96 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corpoiatlon 

Crop  insurance  regulations: 
Sugar  beets:  comments  due 
by  7-30-96;  published  5- 
31-96 
AGRICULTURE 
DEPARTMENT 
Farm  Servloe  Agency 
Program  regulations: 
Personal  property^ 
Post  banknjptcy  loan 
servicing  notices; 
comments  due  by  6^- 
96;  published  7-16-96 

AGRICULTURE 
DEPARTMENT 
Food  Safely  and  Inspection 
Servica 

Meat  and  poultry  inspection: 
Fee  increases;  comments 
due  by  8-2-96;  published 
7-3-96 
AGRICULTURE 
DEPARTMENT 
Rural  Buslness.Cooperatlve 
Service 

Program  regulations: 
Personal  property- 
Post  t)ankruptcy  loan 
senncing  notices; 
comments  due  by  8-2- 
96;  published  7-18-96 


AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regiialions: 
Personal  property- 
Post  banlouplcy  loan 
servicing  notices; 
comments  due  t)y  8-2- 
96;  published  7-18-96 
AGRICULTURE 
DEPARTMENT 
Rural  UtIIHiea  Sarvtee 
Program  regulalions: 
Personal  property- 
Post  bankruptcy  k>ar 
servicng  notices; 
comments  due  biy  8-2- 
96;  published  7-18-96 
COMMERCE  DEPARTMBTT 
NaUonal  Oceanic  and 
Atmoaphertc  Admlnlatraaon 
Fishery  conservation  and 
management 

Caribbean.  Gulf  of  Mexico, 
and  South  Atlanlic 
fisheries;  comments  due 
by  6-2-96;  pUHished  7-3- 
96 
DEFENSE  DEPARTMENT 
Army  Department 
Military  traffic  management 
Motor  common  earners  o< 
perishable  subsistence 
arxJ  bulk  fuel;  cargo 
insurance  requirements; 
comments  due  by  7-29- 
96;  putilished  6-27-96 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regiiation 
(FAR): 

Final  indirect  cost  rales; 
comments  due  by  7-29- 
96;  published  5-28-96 
EDUCATION  DEPARTMENT 
Educational  research  and 
improvement 
Exemplary  and  promising 
programs  designation; 
conduct  standards  and 
activities  evaluation: 
comments  due  by  8-2-96; 
published  6-3-96 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commlasion 

Electric  utilities  (Federal  Power 
Act): 

Capacity  resen«tion  open 
access  transmission 
tariffs;  comntents  due  t)y 
8-1-96;  published  5-10-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Nonliandheld  new  nonroad 
phase  I  small  sperk- 
ignitkm  er^gines,  class  I 
and  II;  carbon  mononds 


Foderal  Regiatsr  /  Vol.  61,  No.  143  /  Wednesday,  July  24,  1996  /  Reader  Aids 


standBid;  oottwnoftts  due 
by  8-2-96:  pubished  7-3- 
96 
Air  programs;  fuals  and  fuei 

aal&tes: 

Refonnutatad  gasoine 


analytical  tast  mattiods 
use;  ccmmnts  due  by  8- 
2-96:  puHsAed  7-3-96 
Air  quality  irnplemenlation 
plans;  appriMal  and 
prormigation:  vaiious 


Alaska;  comnenls  due  by 

7-2946;  published  6-28- 

96 
Qaorgia;  cmmiems  due  by 

7-29-96;  published  6-27- 

96 
Kertucfcy;  comnanls  due  by 

7-29-96;  pubished  6-28- 

96 
Patvisytvania;  comnienls 

due  by  8-2-96;  pubiatad 

7-16-96 
Air  qualily  planning  purposes; 
designatian  of  areas: 
Washinglon:  conments  due 

by  7-31-96:  published  7-1- 

96 
Hazardous  waste: 
Hazardcxjs  waste 

managsfnent  system— 

Conlaminaled  medra; 
nnanagertwnl 
raQurements:  comments 
due  by  7-29-96; 
pubished  4-29-96 
Management  facilities;  solid 

waste  management  units 

(SWIMUs),  corrective 

action,  comments  due  by 

7-3(V96;  puUishad  5-1-96 
Pestiddss;  tolerarwes  in  (ood, 
animal  feeds,  arxt  raw 
agricuRural  commxfties: 
Dioofol,  etc.;  comments  due 

by  7-30-96:  pubished  S- 

29-96 
Pesticide  chemicals:  various 

tolerance  actiora; 

coiuiieiils  due  by  7-29- 

96;  piiilished  5-29-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  tatHe  ol 
assignments: 
Califomia;  comments  due  by 

7-29-96;  published  6-17- 

96 
Hawai;  comnents  due  by 

7-29-96;  published  6-19- 

96 
New  Ycrlq  comments  due 

by  7-29-96;  pubished  6- 

19-96 
South  Caroliria;  comments 

due  by  7-29-96:  pubished 

6-2(V96 


South  Dakota;  comments 
due  by  7-29-96;  published 
6-20-96 
Wisconsit);  commams  due 
by  7-29-96;  piiHished  6- 
17-06 
FEDERAL  RESERVE 
SYSTEM 

Availability  a(  funds  and 
colectian  ot  checks 
(Regulation  CC): 
Miacelaneous  amendmenls: 
conments  due  by  8-2-96; 
pubished  6-3-96 
Eleciionc  fund  transfers 
(Regulation  E): 


disclosure,  new  accounts 
error  resolution  and 
stored-vahie  cards,  etc: 
comments  due  by  8-1-96; 
published  5-2-96 
Loan  guaratMes  for  defense 

production  (Regulalxxi  V); 

comments  due  t>y  7-29-96; 

published  5-28-96 
Securities  credit  transactons 

(Regulations  G,  T,  and  U); 

comments  due  by  8-2-96; 

pubished  5-6-96 
Securities: 

Relalions  wilh  dealers  in 

32.  1933  Banking  Act 
(Regulalxm  R);  and 


imerpretalkxis:  comments 
due  by  8-2-96:  published 
7-3-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drag 


Animal  dnigs,  feeds,  and 
related  products: 
Extralabel  drug  use  in 
ammais;  comnients  due 
by  7-31-96;  published  5- 
17-96 
Chkxolluorocartx>ns  and  other 
ozone-dei>leting  substances, 
products  containing  or 
manufactured  with;  warning 
iilateiiieiHs;  comments  due 
by  8-1-96;  published  5-3-96 
Human  drugs: 
Antibiotic  drugs- 
Clarlthromycin  granules 
for  oral  suspension; 
comments  due  by  8-2- 
96;  published  7-3-96 
Current  good  manufactinig 
practk»- 

Finistied  ptiarmaceuticals; 
manufactunng,  qiiality 
control,  and 
documentation 
requirements;  comments 
due  by  8-1-96; 
published  5-3-96 
HEALTH  AND  HUMAN    . 
SERVICES  DEPARTMENT 
HsaMi  Care  Financing 


Hospital  inpatient 
prospective  payment 
systems  and  FY  1997 
rates;  comments  due  by 
7-30-96:  published  5.31- 
96 
INTERIOR  DEPARTMENT 
Indian  AfMra  Buiaau 
BIA  nies  appNcabiMy; 
comments  due  by  8-2-96; 
pubished  6-3-96 
Energy  and  minerals: 
Uta  Indian  Tribe's  undmded 
Mbal  assets  on  Uiniah 
and  Ouray  Resenratk>n, 
UT;  managamenl  by  Tribe 
and  Uta  Disliibution 
Corporation:  comments 
due  by  8-2-96;  pubished 
6-3-96 
indon  Self-OetB(mination  and 
Education  Assistance  Act 


Medkare: 


Contracts,  grants,  school 
constmcbon  contracts. 
etc.;  comments  due  try  8- 
2-96:  published  6-3-96 
Land  and  water 
Land  records  and  title 
documents;  comments 
due  by  8-2-96;  pubished 
-  ^3_Q6 

INTERIOR  DEPARTMENT 
FMi  and  WIMIHe  Servtoe 
Migratory  bird  hunting: 
Early-season  regulations 
(1996-1997);  proposed 
framewortcs;  comments 
due  by  8-1-96;  pubished 
7-22-96 
INTERIOR  DEPARTMENT 
Miliar als  Management 
Sarvica 

Royalty  management 
Floyalty  reliet  for  producing 
leases  and  existing  leases 
in  deep  water;  comments 
due  by  7-30-96;  pubished 
5-31-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reolamatlon 
and  Enfoicamant  Office 
Federal  regulatory  review: 
Permanent  program  and 
at>andoned  mine  land 
reclamation  plan 
submissions;  comments 
due  by  7-29-96;  pubished 
5-28-96 
Permanent  program  and 
abandoned  mine  larxl 
reclamation  plan 
submissnns: 
West  Virginia;  comments 
due  by  7-31-96;  pubished 
7-18-96 
NATIONAL  LABOR 
RELATIONS  BOARD 
Procadural  mies: 
Attorneys  or  party 
repreSenta^ves; 


misconduct  before 
agency;  comments  due  by 
8-2-96;  pubished  8-17-96 
SECURITIES  AND 
EXCHANGE  COMMtSSION 
Securities: 
Executive  and  director 
compensatkin  dnckisure; 
streamining  and 
consoidaUon;  comments 
due  by  7-29-96;  pubished 
8-14-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Quard 
Federal  regulatory  review: 
Lifesaving  equipmeni: 
comments  due  t)y  7-31- 
96:  pubished  5-20^ 
TRANSPORTATION 
DEPARTMENT 
Omitius  TransportaUon 
Emptoyee  Testing  Act  of 
1991: 

Workplace  dnjg  and  akxjhdl 
testing  programs- 
Drug  and  akx>lx)l 
procedural  rules; 
ifidate;  comments  due 
by  7-29-96:  pubished 

TRANSPORTATION 
DEPARTMENT 
FadarsI  Avlalton 


Airworthiness  drecbves: 
ds  ftavmand;  comments  due 

by  7-29-96;  pubished  7-3- 

96 
Boeing;  comments  due  by 

7-29-96;  published  6-19- 

96 
Don  Luecontx  Avialicn 

History  Foundalton: 

comments  due  by  7-31- 

96;  published  5-29-96 
Quifstream;  comments  due 

by  8.2-96;  pubished  6-24- 

96 
Israel  Aircraft  Industries, 

Ltd.;  comments  due  l>y  7- 

29-96;  pubished  5-2S-96 
McDonnel  Douglas; 

comments  due  tjy  7-29- 

96;  published  6-19-96 
SAAB:  commems  due  by  7- 

30-96;  pubished  5-31-96 
Twin  Commander  Aircraft 

Corp.;  commems  due  by 

7-29-96:  published  6-6-96 
Aimwxttiiness  standards: 
Special  corvlitions- 

Cessna  600,  560,  and 
S550  airplanes: 
comments  due  by  8-2- 
96;  pubished  7-3-96 
Class  E  airspace:  comments 
due  by  7-29-96;  pubished 
6-27-96 
VOR  Federal  ainvays; 
comments  due  by  7-29-96; 
pubished  6-17-96 
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TRANSPORTATION 
DEPARTMENT 

Federal  HIglitwsy 
AdfflinistiatkMi 

Kitotor  carrier  safety  manSatds: 
Practice  mles  for 
proceedvigs, . 
investigations,  and 
disquaificalions  and 
peraWes;  comments  due 
by  7-29-96;  pubished  4- 
29-96 

TRANSPORTATION 
DEPARTMENT 

Reaaareh  and  Special 
Prograira  AdmlnistiBtlon 

Hazardous  materials: 


Parformance-oriented 
packaging  standards;  final 
tiansilional  provisions; 
comments  due  by  8-2-96; 
pubished  6-26-96 

TREASURY  DEPARTMENT 

Bank  Secrecy  Act: 

Cunency  and  foreign 
transactnns;  financial 
reportitig  and 
reconfceeping 
requirements- 

Exempbons  from  currency 
transactkxi  reporting; 
comments  due  by  8-1- 
96;  pubished  4-24-96 


LIST  OF  PUBLIC  LAWS 

This  is  a  list  of  pubic  biis 
from  Itie  104th  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641.  T)ie  text  of 
laws  is  not  pubished  in  the 
Federal  RagMar  but  may  be 
ordered  in  indivkfual  |>amphlet 
fomi  (referred  to  as  "sip 
taws")  from  tfie 
Supennterxjent  ol  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-2470). 


HJR.  1S08/P.L  104-163 

Nalxxial  OilMren's  Island  Act 
of  1995  (July  19,  1996;  110 
Stat  1416) 

H.R.  3121IPX.  104-1M 

To  amend  Itie  Foreign 
Assistance  Act  of  1961  and 
Ihe  Arms  Export  Control  Ad 
to  maite  improvements  to 
certain  defense  arxj  security 
assistance  provisions  under 
Ihose  Acts,  to  authorize  the 
transfer  ol  naval  vessels  to 
certain  foreign  countries,  and 
for  other  purposes.  (July  21 , 
1996;  110  StaL  1421) 

Last  List  luly  22.  1996 


Public  Laws 


104th  CongraM,  2ncl  Session,  1996 


Pamphlet  prints  cH  putjSc  laws,  often  refened  to  as  slip  laws,  are  the  Initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possJI>le  after  approval  l>y  tfie  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  ail  pubfic  laws, 
issued  inegulary  upon  eriactment,  for  the  104th  Congress,  2nd  Session,  1996.  * 

IndMdual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washlngrton,DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Regeter  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 


*  6216 

I I  Y£o,  enter  my  subscriptioa(s)  as  foUows: 


Chafga  your  order. 
IfaEuyl 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)512-1800 


(Company  or  Pasnial  Name) 


(Please  type  or  print) 


subscripdons  to  PUBLIC  LAWS  for  the  104th  Congress,  2iid  Session,  1996  for  $160  per  subscription. 

The  total  cost  of  my  order  is  t       .  .  International  customers  please  add  25%.  Prices  include  regular  domesdc 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

DgPO  Deposit  Account         I    I    I    I    I    I    I    l-H 
Lj  visa  or  MasterCard  Account 

rrr ii  i  i  i  i  i  i  i  i  n 

Thank  yoH  for 
your  order! 


(Additional  address/anention  line) 
(Street  addict 


City.  State,  ZIP  Code) 


(Cfcdit  caid  expiration  date) 


([>aytinie  phone  including  aica  code) 


(Pmcliase  Oner  No.) 
May  wnakeyv 


ns  NO 


(Authorizing  Signature) 

Mail  To:   Superintendent  of  Documents 

P.O.  Box  371954,  Pituburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  In 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription;  the  LSA 
(Usi  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulatioiis 

V»  Code  of  Federal  Regulattorw, 
oompriaing  approximately  200  volumea 
and  revised  at  least  once  a  year  on  a 
quarterly  b—l*.  is  puMlshad  in  24x 
tnlcrofiche  format  and  the  current 
year's  vdumas  are  mailed  to 
subaciilMn  as  issued. 


Microfiche  Subscription  Prices: 

FMeral  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  IMeral  Regulations: 

Current  year  (as  issued):  $264.00 


OraarPmrmmlniCoatL 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 

CAarpsyourordlK 
/KiMtyf  [ 

□   YES,  enter  the  following  iniiicated  subscriptions  in  24x  microfiche  format  Fm  your  orders  (202)  512-2258 

Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $433  each 

Code  of  Federal  Regulatiwis  (CFRM6)  □  One  year  at  $264  each 


Q  Six  months  at  $216.50 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penonal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  addrest) 


F«r  prints  ifeM*  k«  M»R 

Q  !>}  not  make  my  name  availat>le  to  other  mailers 

Check  Bwlhod  of  payacat: 

□  Check  payable  to  Superintendent  of  Documents 

a  GPO  Deposit  Account        |    |    |    I    I    m-n 

□  VISA  □  MasterCard  fTm  (expiration) 

I  I  M  I  M  I  I  I  I  I  I  I  I  I  I  T-m 


(aty.  Sate,  Zip  code) 


(Daytime  phone  indudingarea  code) 


(Purchase  order  no.) 


(Authorizing  signature)  ^ 

Thank  yon  for  yonr  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 


Keeping  America 
Informed 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  fiirther  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
"'  Internet  E-Mail:  gpoaccess@gpo.gov 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 


AiuimI  voIymM  conuimiif  Iht  public  minnii  - 
and  •lalcnwnlt.  newt  cofrftrmcM,  and  odwr 
Micclad  paptn  rttetMd  by  the  Whitt  Houm. 

Volumes  lor  Ibc  (ollowing  yean  art  availabia:  ortlar 
volunM  nol  bated  af«  oul  of  phnt 

Geotge  Bush  WUliam  |.  Clinton 

1991  1»»S 

(Book  n) 144.00  (Book  I) M1.00 

1992  199S 

(Book  1) $47.00  (Book  H) KIM 

1992-93  1W4 

(Book  n ) 149.00  (B«lk  I)  «««.0« 

1994 

(Book  D) $82.00 


Published  by  the  OfTice  of  Ike  Federal  Refialer.  Nalional 
Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Order  Now! 

The  United  States 
Government  Manual 
1995/96 

As  the  official  handbcx>k  of  the  Federal  Government 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

F^rticularly  helpful  for  those  interested  in  where  to  go 
and  who  to  contact  about  a  subject  of  particular  concern 
is  each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  nanrie  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$33.00  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Onfer  ^ocessira  Cods: 

♦7784 


I I    JL  Hid)  please  send  i 


Chmg*  your  oaltr. 
Itt—yt 

To  bx  your  orders  (202)  5U-225S 
.  copies  of  the  The  United  States  Govemmciit  Manual,  1995/96 


S/N  069l^)00-00063-1  at  $33  ($41.25  foreign)  each. 
The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Documents 


(Company  ot  penooai  name) 


(Please  type  or  priai) 


(Additional  address/atteatioa  line) 


Q  GPO  Deposit  Account 

Q  VISA     Q  MasteiCard  Account 


TT 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  pbooe  iodudiiig  area  code) 


1 1  1  1  1  1  1  1  1  1  1  1  1  1  1 

1     1     1     1     1    (Credit  cud  euiruioo  date) 

Thankyoufor 

your  order! 

(Pmcfaase  cnleraa) 


(Authorizitig  signature)  (Rav.  a/f 

Mail  to:      Superintendent  of  Etocumenis 

P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


The  authentic  text  behinii  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


m 


TN(  uniqua  tatvioa  provides  up-ttHMe 
mcnnmon  on  rrastaaraai  punuun 
and  annowosment*.  It  contains  ttie 
ftri  taxi  of  the  Prastdanrs  piiilic 
spaachas,  stalsinants,  ineasagas  to 
Oxigrass,  naiws  oonfarancas,  and  other 
PrssManllal  materials  rolsasid  by  the 
White  House. 


Ttie  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  nweek. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  t>y 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  o(  WhMe 


House  press  releases,  and  a  digest 
of  other  Presktential  activities  and 
White  House  announcements. 
Indexes  are  published  quartedy. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archh«s  and 


Superintendent  of  Documents  Subscription  Order  Form 

Cht^9  your  otutR 


*5420 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-lHOO 


LJ  yes,  please  enter one  year  subscriptioiis  for  the  Weekly 

can  keep  up  to  date  on  Presidential  activities. 


Q  $132.00  First  Class  MaU 
.  Price  includes 


The  total  cost  of  my  order  is  $  ^^^^ 

regular  domestic  postage  and  handling  and  is  subject  to 

change.  International  customers  please  add  23%. 


(Company  or  pcfsooal  n 


(Please  type  or  print) 


(Additiaiua  addieWaneatioa  Bne) 


(Street  addresi) 


(Qty,  Slate,  Zip  code) 


(Daytime  phooe  inchiding  area  code) 


(Purdiaae  order  oa) 


efPinldialM 

Q  $75.00  Regular  MaO 


(PD)soI 


Fflv  p^Ns^^  ^acct  fees  saiB^R 

Q  I>o  not  make  my  name  availalile  to  odier  maikn 

CheA  Bietfced  efpayaaiat; 

a  Check  payable  to  Superintendent  of  Documents 

a  GPO  Deposit  Account        I    I    I    I    I    iTI  "D 
□  VISA  Q  MasterCard  III!    I  (expimioii) 

III I   I   I   I   I   ITTTI 


(Auttwrixinsflgnatiire)  ** 

TDmik  yom/or  your  orterl 

Mail  to:    Superintendent  of  Docimients 

P.O.  Box  371954,  Pittsbtugh.  PA  15250-7954 


The 

Federal  Register: 

What  It  la 

And 

How  To  Use  It 


Announdiig  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Golds  for  the  Unr  of  Ihs  Fsdsrsl  RsgMsr- 
Cods  of  Fsdaral  Ksfulalknis  Syaism 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
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NOTICES 
Meetings: 
Voluntary  Foreign  Aid  Advisory  Committee.  38785 

Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Hazardous  substances  releases  and  facilities: 
Public  health  assessments  and  effet^ts — 
Quarterly  listing,  38754 

Agriculture  Department 

See  Food  Safety  and  Inspection  Service 
See  Foreign  Agricultuial  Service 
See  Forest  Service 
PROPOSED  RULES 

Freedom  of  Information  Act  and  Privacy  Act; 
implementation: 
Federal  regulatory  review.  38657-38663 

Army  Department 

See  Engineers  Corps 

CMIdran  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  38756- 
38757 
Privacy  Act: 
Systems  of  records  and  computer  matching  programs, 
38754-38756 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Dominican  Republic.  38717-38718 

Cuftoms  Service 

NOTICES 

Outboimd  manifest  and  shippers  export  declaration 
compliance  workshops,  38803 

Defense  Department 

See  Engineers  Corps 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  38719 
Submission  for  OMB  review;  comment  request,  38719- 
38720 

Energy  Department 

See  ^deral  Energy  Regulatory  Commission 


mOPOSEO  RULES 
Acquisition  regulations: 
Management  and  operating  contracts — 
Performance-based  management  contracting,  fines, 
penalties,  etc..  38701-38702 
NOTICES 

Environmental  statements;  availability,  eta: 
Foreign  resean±  reactor  spent  nuclear  fuel:  nuclear 
weapons  nonproUferation  poUcy,  38720-38721 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc: 
leimings  Randolph  Lake,  MD  and  WV;  master  plan 
update.  38718-38719 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans: 
Preparaiion,  adoption,  and  submittal — 
Vehicle  inspection  and  maintenance  pn>gram 
requirements:  flexibility  amendments  (Ozone 
Transport  Regions),  39032-39037 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  38571-38574 
Connecticut,  38574-38577 
Illinois.  38577-38590 
Louisiana,  38590-38591 
New  Jersey.  38591-38594      - 
New  York,  38594-38597 
Washington,  38597-38600 
Superfimd  program:  * 

Toxic  chemical  release  reportiiig;  community-right-to- 
know — 
Hyilrochloric  add,  38600-38605 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
American  Samoa  et  al.;  correction.  38664-38682 
California,  38682-38683 
Illinois,  38683 
Washington,  38683-38684 
Hazardous  waste: 
Land  Disposal  Program  Flexibility  Act;  surboe 
impoundment  study,  38684-38687 
NOTICES 

Agency  infonnation  collection  activities: 
Submission  for  OMB  review;  comment  request,  38726- 
38727 
Confidential  business  infonnation  and  data  transfer.  38727- 

38728 
Pesticide  registration,  cancellation,  etc: 
Bonide  Insect  Fog,  etc.,  38731-38732 
Cynazine.  39024-39029 

Dragon  Ferbam  Wettable  Fungicide,  etc.,  38728-38731 
Pesticides;  temporary  tolerances: 

Abbott  Laboratories.  38733 
Superfimd:  response  and  remedial  actions,  proposed 
settlements,  etc: 
L.H.  Inc.  Site,  OH,  38733-38734 
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Eucutiv*  Offlee  of  the  Prasklent 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Fsdaral  Aviation  Administration 

PaOPOSED  RULES 

Licensed  launch  activities:  financial  responsibility 
requirements,  38992-39021 

Federal  Communlcationa  Commisaioa 

RUI^S 

Common  carrier  services: 
Telephone  number  portability;  policy  and  tedmicaJ 
issues,  38605-38642 
PnOPOSED  RULES 
Conunon  carrier  services: 
Telephone  number  portability:  cost  recovery,  38687- 
38693 
Personal  communications  services: 
Commercial  mobile  radio  services  Ucensees — 
Geographic  partitioning  and  spectrum  disaggregation; 
-     market  entry  barriers  elimination,  38693-38701 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  38734 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Indiana,  38734-38735 

Miimesota,  38735 

Oklahoma,  38735 

Virgin  Islands,  38735 
Radiological  emergency;  State  plans: 

Rhode  Island,  38735-38736 

Federal  Energy  Regulatory  (^mmisslon 

RULES 

Natural  gas  companies  (Natural  Gas  Act): 
Interstate  natural  gas  company  rate  schedules  and  tariffs; 
filing  and  reporting  requirenAnts.  38565-38567 
Oil  pipelines: 
Cost-of-service  filing  requirements — 
Trans-Alaska  Pipeline  System  carriers,  etc.; 
appUcability,  38567-38569 
PROPOSED  RULES 

Electric  utiUties  (Federal  Power  Act): 
Rate  schedules  filing — 
Capacity  reservation  open  access  transmission  tariffs, 

38663-38664 

NOTICES 

Applications,  hearings,  determinations,  etc.:  ■ 
ANR  Pipeline  Co.,  38721-38722 
Columbia  gas  transmission  Corp.,  38722 
Cook  Inlet  Energy  Supply,  38722 
Mid-American  Power  LLC,  38722-38723 
Northwest  Pipeline  Corp.,  38723 
Oxbow  Power  Marketing,  Inc.,  38723 
Pacific  Gas  &  Electric  Co.  et  al.,  38723-38726 
Williams  Natural  Gas  Co.,  38726 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Imperial  County,  CA.  38795 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  38736-38737 

Casualty  and  nonperformance  certificates: 

Seaboum  Cruise  Line  Ltd.  et  al.,  38737 
Freight  forwarder  licenses: 

Prestige  Trade  Services,  Inc.,  et  al.,  38736 

Westrans  Air  Express  et  al.,  38736 

Federal  Railroad  Adminiatrstion 

RULES 

Railread  safety  enforcement  procedures: 
Hazardous  materials  regulations,  violations:  penalty 
guidelines:  policy  statement,  38644-38656 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  38737-38738 

Permissible  nonbanking  activities^  38738 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Home  Shopping  Network,  Inc.,  et  al.,  38738-38741 
Koninklijke  Ahold  NV  et  al.,  38741-38747 
Syncronys  Soflcorp  et  al.,  38747-38750 

Fish  and  Wildlife  Senrioa 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Barton  Springs  salamander,  38702-38703 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Pathogen  reduction:  hazard  analysis  and  critical  control 
point  (HAACP)  systems,  38806-38989 

Foreign  Agricultural  Service 

NOTICES 

Import  quotas  and  fees: 
Dairy  import  hcenses,  38705 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Louisiana 
Shell  Oil  Co.;  oil  refinery/petrochemical  complex, 
38710 
Peimsylvania  > 

Sim  Co.  Inc.;  oil  refinery  complex,  38710-38711 
Texas 
Exxon  Corp.;  oil  refinery /petrochemical  complex, 
38711 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc: 
Bitterroot  National  Forest,  MT,  38705-387G9 
Wasatch-Cache  National  Forest,  UT,  38709-38710 

Meetings: 
Intergovenmiental  Advisory  Committee,  38710 

GenersI  Servicee  Administration 

NOTICES 
Privacy  Act: 
Systems  of  records,  38750-38753  • 
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'  Qeological  Survey 

NOTICES 
Meetings: 
Federal  Geographic  Data  Committee- 
Facilities  working  group,  38784 

Hany  S.  Truman  Scholarship  Foundation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  387S3-38754 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  c£ildien  and  FamiUes  Administration 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  38757-38780 

Intarior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 
Antidumping: 
Silicon  metal  fiom — 
Argentina,  38711-38714 
Best  Global  Practices  Award;  implementation,  38714—38715 

Justice  Depsrtment 
See  Parole  Commission 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  38781 
Environmental  statements;  availabiUty,  etc.: 

Grass  Creek  Planning  Area,  Bighorn  Basin  Resource  Area, 
WY,  38781-38782 
Public  land  orders: 

Montana,  38782-38783 

New  Mexico,  38783 

Washington,  38783-38784 

Minerals  Management  Service   • 

NOTICES 

Royalty  management  program: 
Electronic  Data  Interchange  (EDI) — 
Presentation,  38784 

Mine  SafOty  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Pilgrim  Mining  Co.,  Inc.,  et  al.,  38785-38788 


National  HighvMy  Traffic  Safsty  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eUgibility;  determinations,  38795-38797 

National  Oceanic  and  Abnoaphadc  AdminlstFaUon 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  38656 
Tuna,  Atlantic  bluefin  fisheries,  38656 
PROPOSED  RULES 
International  Code  of  Conduct  for  Responsible  Fisheries 

implementation  plan;  availabiUty,  38703—38704 
NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
BP  Exploration:  offshore  seismic  activities  in  Beaufort 
Sea,  38715-38717 
Meetings: 
Mid-Atlantic  Fishery  Management  Council,  38717 

National  Park  Service 

NOTICES  r- 

Meetings:       ^ 
Maine  Acadian  Culture  Preservation  Commission.  38784- 
38785 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Shieldalloy  Metallurgical  Corp.,  36789-38790 
Applications,  hearings,  determinations,  etc.: 

Kerr-McGee  Corp..  38788-38789 

Northern  States  Power  Co..  38789 

Office  of  United  Stales  Trade  Representathre 

See  Trade  Representative,  Office  of  United  States 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Transfer  treaty  cases,  38569-38570 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Debt  amount  owed  to  U.S.  by  poorest  countries,  reduction: 

authority  delegation  to  Secretary  of  Treasury 

(Memorandum  of  July  8,  1996),  38563 

Publie  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  liegistry 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Rail  requirements:  RESIDUE  placard  discontinuance, 
38642-38644 
PROPOSED  RULES 
Hazardous  materials: 
Intrastate  shippera  and  carriers;  regulations  compliance 
Docket  access  during  Dockets  Unit  temporary  closure, 
38702 
NOTICES 
Meetings: 
Hazardous  materials  safety  prograiB;  regulatory  review 
and  improved  customer  service,  38797-38798 


VI 


Fedsral  Register  /  Vol.  61,  No.  144  /  Thursday,  July  25,  1996  /  Contents 


Organization,  functions,  and  authority  delegations: 
Dockets  Unit;  temporary  closure.  38798 

SecurWes  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  38793 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  38792-38793 

SmaH  Business  Administration 


Disaster  loan  areas: 
Florida,  38793 

Sociai  Security  Administration 
Nonccs 
Privacy  Act: 
Computer  matching  programs,  38793-38794 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc^ 
Northern  Vermont  Railroad  Co.  Inc.,  38798-38799 
St.  Louis  Southwestern  Railway  Co.,  38799 
Union  Pacific  Raikoad  Co.,  38799 

Railroad  services  abandoimient: 
Consolidated  Rail  Corp.,  38799-38800 
South  Carohna  Central  Railroad,  38800-38801 

Textiie  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Oiseaee  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registiy 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Pakistan;  pharmaceuticals  and  agricultural  chemicals 
patent  protection;  settlement  proceeding,  38791 

Transportation  Deparlment 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 


Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  38794-38795 

Treasury  Dspartment 

See  Customs  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review:  comment  request,  38801- 
38803 

Truman,  Harry  S,,  Schoiarstiip  Foundation 

See  Harry  S.  Truman  Scholarship  Foundation 

Veterans  Affairs  Department 

RULES 

Part-time  career  employment  program,  38570-38571 


Separate  Parts  In  This  Issue 


Department  of  Agriculture,  Food  Safaty'and  Inspection 
Service,  38806-38989 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  38992-39021 

Part  IV 

Environmental  Protection  Agency,  39024-39029 

PartV 

Environmental  Protection  Agency,  39032-39037 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  ninnbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
nimibers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  pubUc  inspection  is  available  on  202-275— 
1538  or  275-0920. 
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Presidential  Documents 


Title  3— 

The  President 


Memorandum  of  July  8,  1996 

Delegation  of  Authority  With  Respect  to  Debt  Reduction  for 
the  Poorest  Countries 


Memorandum  for  the  Secrettuy  of  the  Treasury 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws 
of  the  United  States  of  America,  including  section  570  of  the  Foreign  Oper- 
ations, Export  Financing,  and  Related  Programs  Appropriations  Act,  1996 
(Public  Law  104-107)  (the  "FY  1996  Act"),  section  561  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act, 
1995  (Public  Uw  103-306)  (the  "FY  1995  Act"),  and  section  301  of  title 
3  of  the  United  States  Code,  I  hereby  delegate  to  the  Secretary  of  the 
Treasury,  in  consultation  with  the  Secretary  of  State  and  the  Secretary 
of  Defense,  the  functions,  authorities,  and  duties  conferred  upon  the  President 
by  section  570(a)  of  the  FY  1996  Act,  by  section  561(a)  of  the  FY  1995 
Act,  and  by  any  hereafter-enacted  provision  of  law  that  is  the  same  or 
substantially  the  same  as  section  570(a)  of  the  FY  1996  Act  and  section 
561ia)ofFY  1995  Act. 

The  Secretary  of  the  Treasury  is  authorized  and  directed  to  publish  this 
memorandum  in  the  Federal  Register. 


OsJ\IU>U^AM'i\VMK*ne\A 


[FR  Ocx:.  96-19069 
FUul  7-24-96:  6:45  ami 
Billing  coda  4610-31-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  154 

[Docket  No.  RMS6-4-002;  Order  No.  682] 

Filing  and  Reporting  Requirements  lor 
Interstate  Natural  Qas  Company  Rate 
Schedules  and  TaittTs 

Issued  )uly  IS,  1996. 

AQENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule:  order  on 

clarification. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  issuing  en 
order  clarifying  Order  No.  582,  the  final 
rule  amending  part  154  of  the 
Commission's  regulations  under  the 
Natural  Gas  Act.  Pursuant  to  Order  No. 
582,  two  working  groups  were 
established  to  resolve  electronic  filing 
issues.  The  order  on  clarification  makes 
clear  that  formulas  contained  in  an 
electronic  filing  must  be  manipulable;  it 
also  clarifies  that  if  there  are  no 
underlying  software  "links"  used  to 
develop  a  spreadsheet,  links  need  not  he 
created  for  a  filing. 
EFFECTIVE  DATE:  July  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
lUchard  A.  White,  Office  of  the  General 
Counsel,  Federal  Enei^  Regulatory 
Commission,  888  First  Street,  N.E., 
Washi^on,  DC  20426,  (202)  208-0491. 
SUPPLEMENTARY  INFORMATKM:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
at  888  First  Street,  N.E.,  Washington,  DC 
20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 


board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397  if 
dialing  locally  or  1-80O-856-3720  if 
dialing  long  distance.  To  access  OPS, 
set  your  communications  software  to 
use  19200, 14400, 12000,  9600,  7200, 
4800,  2400,  or  1200bps,  full  duplex,  no 
parity,  8  data  bits,  and  1  stop  bit.  The 
fiill  text  of  this  document  will  be 
available  on  CIPS  indefinitely  in  ASCII 
and  WordPerfect  5.1  format  for  one  year. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  N.E., 
Washington,  DC  20426. 

Before  Cominissioners:  EUzalwth  Anne 
Moler,  Chair:  Vicky  A.  Bailey,  James ). 
Hoecker,  William  L.  Massey,  and  Dooald  F. 
Santa,  )c. 

Filing  and  importing  Requirements  for 
Interstate  Natiual  Gas  Company  Rate 
Schedules  and  Tariffs 
Docket  No.  RM95-3-002 

Order  on  Clarification 

Issued  July  19, 1996. 

This  order  responds  to  requests  for 
clarification  of  Cirder  No.  582 '  filed  by 
Associated  Gas  Distributors  (AGD)  and 
The  Process  Gas  Consumer  Group,  the 
America  Iron  and  Steel  Institute,  and 
the  Georgia  Industrial  Group 
(Industrials).^ 

I.  Background 

Order  No.  582  updated  procedural 
rules  governing  the  form  and 
composition  of  interstate  natural  gas 
pipeline  tariffs  and  the  filing  of  rates 
and  charges  for  the  transportation  of 
natiual  gas  in  interstate  commerce 
imder  sections  4  and  5  of  the  Natural 
Gas  Act  (NGA)  and  section  311  of  the 
Natural  Gas  Policy  Act.  Among  other 
things.  Order  No.  582  directed 
Commission  staff  to  convene  informal 


conferences  with  natural  gas  industry 
members  to  resolve  outstanding 
electronic  filing  issues.  Two  working 
groups  were  established — one  to 
complete  work  on  Form  Nos.  2, 2A  and 
11  and  one  to  complete  work  on  rate 
case  filings.  The  working  groups  nwt  on 
December  1  and  12. 1995,  February  7, 
1996  and  February  8, 1996. 

Questions  have  arisen  in  the  warking 
groups  concerning  the  use  of  "password 
protection" '  and  "links."  * 

n.  Paasword  Protection 

AGD  requests  clarification  that  (1)  in 
requiring  pipelines  to  file  native 
spreadsheet  formats  with  links  and 
formulas,  the  Commission  intended  to 
provide  pipeline  customers  and  other 
interested  parties  with  a  useful  tool  to 
fully  analyze  the  pipeline's  filing,  and 
(2)  any  efforts  by  the  pipelines  to 
undermine  this  intent — such  as  the  use 
of  password  protection  to  limit  the 
usefulness  of  electronic  data — are 
prohibited  as  inconsistent  with  the 
Cottmiission's  orders. 

The  Industrials  request  clarification 
that  Statements  H,  I  and  J  be  fully 
accessible  to  the  public,  with 
spreadsheet  formulas  and  links  intact. 
Also,  the  Industrials  request 
clarification  that  the  issue  of  password 
protection  (or  any  other  form  of 
security)  was  intended  to  be  addressed 
by  the  Warking  Group  on  Filings,  not  as 
a  means  to  block  such  public  access  to 
the  data  and  formulas,  but  to  ensure 
public  participation  in  rate  cases  while 
accommodating  the  legitimate  needs  of 
pipelines  to  ensure  the  security  of 
confidential  data  and  the  integrity  of  the 
formulas. 

a.  Positions  of  Partidpants 

The  issue  presented  here  is  whether 
Order  No.  582  requires  that  the  formulas 
contained  in  the  electronic  filing  be 
mere  readable  symbols,  as  in  a  hard 


<  Filing  and  Rsporting  Saquimmants  for  Interstats 
Natural  Gas  Companias  Kate  Scfaadules  and  Tarifis, 
Ordar  No.  582. 60  FR  52960  (Octobei  11. 1995).  n 
FERC  Stau.  a  Rags.  1 19,100-19,183  (1995) 
(regulatory  text],  ID  FERC  Slats,  k  Rags.  1 31.025 
(1995)  (preamble). 

'The  Industrials  fuither  request  tliat  the 
Commission  give  additional  diiectioiu  to  the 
Worlung  Group,  as  may  l)e  required  in  light  of  these 
clarifications. 


>  Praaent  tedmology  allouvs  fonnulas  used  in 
preparing  a  rate  filing  to  be  embedded  into  the 
electronic  file  such  that  a  user  may  have  the 
software  peKorm  the  calculations  using  alternate 
factois.  Spreadsheet  software  also  commonly 
provides  the  option  of  assigning  password 
protection  to  a  file  Such  protection  allows 
subeequent  users  without  the  password  to  have 
"read  only"  access  to  the  file;  that  is,  the 
sulwequent  user  is  sble  to  read  the  file  and  view 
formulas,  but  cannot  modify  or  copy  the  file. 

*A  link  is  8  software  feature  that  allows  a  uaer 
to  insert  or  sdjust  an  item  once  and  have  the  new 
or  adjusted  item  automatically  inaelted  in  other 
daaignated  locationa. 
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copy,  or  thould  be  manipulable  niich 
that  pipeline  customere  or  other 
interested  parties  may  analyze  such  Bles 
by  inserting  diSsrent  factors.  That  is, 
does  Order  No.  582  provide  for  an 
electronic  tool  for  analyzing  the 
pipeline's  GUng  that  is  not  provided  by 
the  bard  copy. 

Industrials  state  that  password 
protection  must  be  discussed  in  terms  of 
balancing  the  pipeline's  need  for 
security  and  the  public's  right  to  utilize 
the  spreadsheet  formulas  and  data. 
Industrials  argue  that  only  such 
balancing  will  ensure  meaningful  public 
participation  in  pipeline  rale  cases. 

Industrials  argue  that  the  password 
protection  issue  was  delegated  to  the 
Working  Groups  to  determine  how  the 
pipeline's  legitimate  desire  to  prevent 
the  release  of  confidential  data  and  to 
protect  the  integrity  of  fonnulas  could 
be  accommodated  in  the  Commission's 
rule  allowing  full  accessibility  to  the 
data  and  formulas.  Industrials  point  out 
that  the  Commission  explained  that  the 
electronic  filing  could  always  be 
checked  against  the  paper  copy  filed  by 
the  pipeline  for  seciuity  purposes  to 
ensure  that  the  filing's  data  and 
formulas  have  not  been  tampered  with.^ 

Industrials  state  that  the  ready 
electronic  availability  of  spreadsheet 
data  and  formulas  will  greatly  ease  the 
burden  on  interveners  to  analyze  a 
pipeline's  rate  filing.  Because 
interveners  and  protestors  face  a  short 
period  within  which  to  file 
interventions  and  protests.  Industrials 
state  that  such  facilitation  is  necessary 
to  allow  the  interventions  and  protests 
to  be  meaningful."  Unless  the  filed 
spreadsheet  data  is  served  in  a 
manipulable  version,  interveners  will 
still  have  to  re- input  the  data  and 
formulas  themselves.  Industrials  state 
that  this  task  is  extremely  time- 
consuming  and  would  lead  to  continued 
delays  in  analysis  and  development  of 
positions.  Industrials  state  that 
intervenors  would  be  deprived  of  the 
opportunity  to  bring  matters  to  the 
attention  of  the  Commission  in  their 
interventions,  which  matters  might  be 
capable  of  summary  disposition  in  the 
suspension  order  or  other  fast  track 
decision  making.  Further,  Industrials 
state,  re-inputting  data  almost  inevitably 
will  lead  to  the  introduction  of  errors. 
This  is  expensive  and  redimdant. 
Industrials  state  that,  unless  a  non- 
password  protected  version  of  all 


>  in  FERC  Suu.  a  Regs.  II  31.U7. 

*ln  light  of  the  short  time  period  in  which  the 
Commiiaion  end  interested  perries  heve  to  review 
the  riling,  Mverel  items  heve  been  edded  to  speed 
p[T>cessing  of  the  Tiling  end  minimize  edditiooel 
requeau  for  inibnDelioii.  m  FERC  Stats,  ft  Reos.  at 

3i.3aa. 


spreadsheet  data  is  served  on  all  parties 
as  part  of  the  original  filing,  most  of  the 
time  savings  and  efficiency  gains 
achieved  by  the  Commission's  orders 
will  be  undennined. 

The  Industrials  state  that,  though  the 
pipelines  need  to  file  a  fixed  version  of 
spreadsheet  data  that  conforms  to  the 
paper  copy  to  ensure  the  accuracy  of  the 
data  and  integrity  of  the  formulas,  a 
blanket  denial  of  access  to  the  data  and 
formulas  is  not  the  solution.  Industrials 
state  that  one  solution  is  to  require  the 
filing  of  two  sets  of  electronic 
spreadsheet  data  and  formulas:  One  set 
password-protected  for  security 
purposes,  and  the  other,  without  such 
password  protection,  available  to  the 
public  for  use  in  evaluating  the  filing. 
Industrials  state  that  its  proposed 
solution  balances  the  interests  of  all 
parties  involved. 

AGD  argues  that  if  a  pipeline  imposes 
password  protection  on  its  electronic 
rate  filings,  such  files  will  be  of  value 
only  in  understanding  the  logic 
underlying  the  pipeline's  proposed  rate 
design.  AGD  states  that  such  files  vnll 
not  allow  the  pipeline's  customers  or 
other  interested  parties  to  fiilly  analyze 
such  files  or  even  to  copy  data. 

b.  Discussion 

The  aspect  of  "protecting"  data  was 
discussed  in  two  sections  of  Order  No. 
582.  In  the  section  titled  "CKasemination 
of  Data  by  the  Commission,"  the 
Commission  stated: 

Pattword  pnstaction  or  other  forms  of 
security  ihould  tie  discussed  at  the 
coDfer«DC«.  However,  as  long  as  a  paper  copy 
la  available,  there  is  a  ruliable  way  to  check 
the  accuracy  of  the  electronic  data.  Both  the 
electronic  data  and  the  paper  verstoD  of  the 
filing  are  part  of  the  official  filing  and  should 
contain  the  same  infonnation.^ 

In  the  section  titled  "Appropriate 
Format  for  Numeric  Data,"  the 
Commission  stated: 

One  of  lbs  stated  goals  6f  the  conference 
was  to  ensure  that  all  spreadsheets  contain 
the  underlying  formulas  and  links.  Delimited 
formats  are  not  capable  of  transniitting 
formulas  and  equations.  The  Conunission 
agrees  with  the  parties  arguing  for  a 
spreadsheet  format  wbere  the  formulas  in  the 
workpaper  or  statement  are  important  to  the 
imderstanding  of  the  pipeline's  filing.  To  be 
tuaftil,  the  data,  requirMl  In  subpart  D,  by 
Statements  1  and  I  and  the  state  tax 
formulations  in  Statement  H,  must  be 
received  with  the  formulas  included.  These 
Eormulaa  are  necessary  to  tmderstand  the 
pipeline's  position  with  respect  to  cost 
allocation  and  rate  design.  In  section  4  rale 
cases,  the  Commission  has  routinely  obtained 
the  formulas  through  data  requests  asking 
that  the  information  be  in  spreadsheet  form. 


The  requirement  that  the  initial  filing  be  in 
spreadsheet  format  avoiiis  the  burden  of 
having  the  same  data  submined  once  as  a  tab 
delimited  file  and  again,  in  response  to  a  data 
request,  in  spreadsheet  form,  in  order  to 
capture  the  formulas.  Accordingly, 
Statements  I  and  J  end  a  portion  of  H, 
containing  state  tax  formulations  submiRad 
pursuant  to  subpart  D,  must  be  filed  in  the 
same  format  generated  by  the  spreadsheet 
software  used  to  create  the  statement  or 
workpaper.  These  spreadsheets  must  include 
all  the  formulas  and  all  links  to  other 
spreadsheets  filed  in  the  same  rate  case.' 

The  firet  passage  above  clearly  directs 
staff  to  develop  ways  to  assiu^  the 
accuracy  of  data  filed  electronically:  to 
protect  against  the  accidental  or 
intentional  alteration  of  a  filing. 
However,  when  the  Commission  grants 
confidential  treatment  of  data,  the  data 
must  not  be  made  public  and  must  not 
be  in  the  pubUc  electronic  data  bases. 
Methods  tor  maintaining  the 
confidentiality  of  information  filed 
electronically  for  which  confidential 
treatment  has  been  sought  and  granted 
must  be  addressed  at  future  meetings. 

The  Industrials'  discussion  of  the 
need  for  non-password  protected  files  to 
achieve  time-saving  and  effitnency  is 
consistent  with  the  purposes  of  Order 
No.  S82.  The  formulas  are  critical  for 
Staff  and  intervenors  to  understand  the 
pipeline's  position  on  cost  alltxation 
and  rate  design.'  The  Commission 
intended  that  spreadsheet  data,  and 
underlying  formulas  and  links  to  other 
spreadsheets,  be  accessible  to  the 
public.  In  Order  No.  582.  the 
Commission  agreed  with  parties  that 
having  PC-compatible  spreadsheet  files 
with  fonnulas  and  linkages  intact 
available  to  customers  and  intervenors 
will  speed  the  processing  of  rate  cases 
and  allow  many  issues  to  be  resolved  i° 
the  suspension  order.'"  Requiring 
parties,  including  staff,  to  input  all  the 
figtires  from  the  rate  case  and  spend 
weeks  and  rounds  of  discovery  to 
recreate  the  pipeline's  computations  is 
grossly  inefficient  and  unduly 
burdensome.  Receiving  the  rate  case  in 
a  manipulable  format  is  critical  given 
the  12-day  period  for  comment  and 
protest. 

The  Commission  clarifies  its  intent  to 
utilize  the  electronic  fonnat  to  facilitate 
more  efficient  and  speedy  analyses  of 
rate  filings  by  requiring  that  all  formulas 
be  manipulable  as  described  herein. 

m.  Links 

As  noted  above.  Order  No.  582 
requires  pipelines  to  submit  their  filings 
in  native  spreadsheet  format  with  links 


'm  FERC  Stats,  ft  Regs,  at  11,437. 


•m  FERC  Stats.  *  Rags,  at  31,411. 
•m  FERC  Slats,  ft  Rags,  at  31.435. 
»m  FESC  Stats,  a  Regs,  al  31.434-S. 
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and  formulas.  The  issue  has  been  raised 
as  to  whether  a  pipeline  that  prepares 
two  separate  files  for  a  Statement, 
without  links  between  such  files 
(perhaps  because  the  two  files  uwre 
prepared  by  different  individuals)  must, 
nonetheless,  create  such  links  for  the 
filing. 

AGD  states  that  by  separating  a  filing 
(e.g..  Statements  J  and  K)  into  multiple 
fiks,  pipelines  would  minimize  the 
usefulness  of  such  information  and 
deprive  interested  parties  of  the  ability 
to  engage  in  meaningful  analysis.  AGD 
requests  clarification  that  pipelines 
cannot  avoid  the  requirements  of  Order 
No.  582 — in  particular,  the  requirement 
that  pipelines  must  submit  rate  filings 
in  native  spreadsheet  format  with  links 
and  formulas — by  submitting  the 
relevant  information  in  separate  files 
without  links. 

The  Commission  does  not  agree  with 
AGD  that  the  absence  of  such  links  will 
deprive  interested  parties  of  the  ability 
to  engage  in  meaningful  analysis.  Upon 
examination,  a  reviewer  will  be  able  to 
locate  Unks  between  two  or  more 
spreadsheets  whether  or  not  the  link  is 
electronic.  If  there  is  no  direct  link 
between  two  spreadsheets  showing 
progressive  calculations,  an  explanation 
of  the  relationship  between  the  two 
spreadsheets  is  required.  >■  The 
reviewer's  analysis  will  not  be 
significanUy  compromised  because  two 
spreadsheets  showing  progressive 
(^eolations  are  not  liidLed 
electronically. 

A  pipeline  must  support  its  rate 
adjustments  with  step-by-step 
mathematical  calculations  accompanied 
by  nairative  explanations  sufficient  to 
permit  the  Commission  and  interested 
parties  to  duplicate  the  company's 
calculations.  '^  This  may  be  done,  in 
part,  by  placing  links  in  the 
spreadsheets  or  it  may  be  done  other 
ways.  AGD  has  provided  insufficient 
reasons  for  limiting  the  pipeUnes' 
options  when  complying  with  the 
regulations. 

If  a  pipeline  creates  a  link  in  the 
preparation  of  its  rate  filing,  that  link 
may  not  be  severed  prior  to  submitting 
the  rate  filing  to  the  Commission.  The 
Commission  strongly  encourages  the  use 
of  electronic  links.  However,  the 
Commission  clarifies  that  if  there  are  no 
imderlying  links  used  to  develop  the 
spreadsheet  as  in  the  example  above, 
links  need  not  be  created  for  the  filing. 

The  Conunission  orders: 


"  SecUon  lM.201(bX5)  requires  thai  "Iwlhere 
workpepen  show  piegressive  calculations,  any 
discontinuity  tietween  one  working  paper  and 
aaotlMr  must  t>e  explained." 

"iaCF1tlS4.2ai(bjm. 


The  requests  for  clarification  of  Order 
No.  582,  tile  final  rule  issued  in  this 
docket  on  September  28, 1995,  are 
granted  and  denied  as  discussed  in  the 
text  of  this  order. 

By  the  Commisaioa. 
LolsD.CaihaU, 

Secretory. 

[PR  Doc  96-188S9  Filed  7-24-46:  »:4S  am! 
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Issued  July  19,1996. 

AQENCV:  Federal  Energy  Regulatoiy 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  Part  346  of  Its  regulations  to 
make  the  cost-of-service  filing 
requirements  of  that  Pari  applicable  to 
the  Trans-Alaska  Pipeline  System 
(TAPS)  carriera  and  carriers  delivering 
oil  directly  or  indirectly  to  TAPS.  These 
carriers  were  inadvertently  excluded 
fiom  the  streamlined  procedural  rules  in 
Part  346  required  by  the  Energy  Policy 
Act  of  1992. 

EFFECTIVE  DATE:  August  26, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  Silverman,  Office  of  the  General 
Counsel  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426,  Telephone: 
(202)  208-2078. 

SUPPLEISNTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  of  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  houre 
in  Room  2-A,  888  First  Street,  NE., 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  diabng  (202)  208-1397  if 
dialing  locally  or  1-8O0  856-3920  if 
dialing  long  distance.  To  access  OPS. 
set  your  communication  software  to 
19200,  14400.  12000,  9600,  7200,  4800, 
2400  or  1200bps,  full  duplex,  no  parity, 
8  data  biU,  and  l  stop  bit.  The  full  text 


of  this  document  will  be  available  on 
OPS  indefinitely  in  ASCII  and 
WordPerfect  5.1  format  for  one  year. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  bom  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  2-A, 
888  Firet  Street,  NE.,  Washington,  DC 
20426. 

The  Commission's  bulletin  board 
system  can  also  be  accesced  through  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet.  To  access  the 
FedWorld  system  by  modem: 
Dial  (703)  321-3339  and  logon  to  the 

FedWorld  system. 
1/2  After  Logging  on,  type:  /go  FERC 
To  access  the  FedWorld  system,  through 

the  Internet: 
1/2  Telnet  to  :  Fedworld.  gov 
1/2  Select  the  option:  |1]  FedWorld 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  revising 
Part  346  of  its  regulations  to  make  the 
cost-of-service  filing  requirements  of 
that  Part  applicable  to  the  Trans-Alaska 
Pipwline  S](|tem  (TAPS)  and  carriers 
delivering  oU  directly  or  indirectly  to 
TAPS.  The  revision  is  necessary  to 
correct  the  inadvertent  exclusion  of 
these  carriera  from  the  procedural 
requirements  of  Part  346. 

I.  Background 

The  Commission  issued  Order  No. 
561 '  to  comply  with  the  Energy  Policy 
Act  of  1992  (Act  of  1992),^  which 
required  the  Commission  to  establish  a 
simplified  and  generally  appUcable 
methodology  for  oil  pipelines  and  to 
streamline  its  procedures  relating  to  oil 
pipeline  rates.  The  Act  of  1992  excluded 
TAPS  from  its  provisions  for  ratemaking 
purposes.  Thus,  Order  No.  561  stated 
that  TAPS  and  the  other  excluded 
pipelines  would  continue  to  be 
govenied  by  their  existing  rale 
methodologies,  but  also  would  be 
subject  to  the  Commission's  new 
procedural  rules.  Thereafter,  as  a 
companion  to  Order  No.  561,  the 
Commission  issued  Order  No.  571, 
establishing  in  Part  346  of  its 
regulations  cost-of-service  filing 
requirements  for  oil  pipelines.'  These 
procedural  requirements  include  all  the 
information  that  is  necessary  to  support 
a  rale  filing  imder  the  Opinion  No.  154- 


'  Revisions  to  Oil  Pipeline  ReguLstions  Pursuant 
to  the  Energy  Policy  Act  of  t992,  Order  No.  561. 
FERC  Stal'ites  ft  Regulations  1 30.9es  (1903).-  Order 
on  Rehearing.  Order  No  S61-A.  FERC  Statutes  ft 
Regulations  1 31.000  (1994). 

'42  U.S.C  7173  note  (Wast  Supp.  1993). 

>  Cost Kif-Serv ice  Reporting  and  Piling 
Requirements  for  Oil  Pipelines.  FERC  Slatulaa  ft 
Regulations  1 31,0ae  (1994). 
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B  methodology.'  The  existing  provisions 
of  Put  346,  however,  do  not  apply  to 
TAPS  or  its  feeder  lines.' 

It  has  always  been  the  Commission's 
intent  to  exclude  TAPS  and  its  feeder 
lines  only  from  the  simplified 
ratemaking  methodology  adopted  in 
Order  No.  561 ,  not  from  the  streamlined 
procedural  rules  required  by  the  Act  of 
1992.  Accordingly,  on  April  29, 1996, 
the  Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  in  this 
doocet  ^  to  amend  Part  346  to  make  it 
applicable  to  TAPS  and  its  feeder  lines. 

The  TAPS  Carriers '  were  the  only 
parties  filing  comments  in  response  to 
the  NOPR. 

n.  PnUic  Rspottiiig  Biirdaa 

The  Commission  estimates  the  public 
reporting  burden  for  the  collection  of 
infbnnation  under  the  final  rule  will 
remain  tmcfaanged  for  rate  filings,  since 
what  the  Commission  is  codifying  as  the 
information  to  be  provided  is  that  which 
the  Commission's  staff  routinely  has 
requested  of  oil  pipelines  for  cost-of- 
•ervice  rate  filings  in  the  past.  The 
information  will  be  collected  on  FERC- 
550.  "Oil  npeline  Rates:  Tariff 
Filings."  ■  Tnis  estimate  includes  the 
time  for  reviewing  instructions, 
researching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
current  annual  reporting  burden 
associated  with  this  information 
collection  requirement  was  described  in 
Order  No.  571  and  included  the  burden 
attributable  to  all  oil  pipelines, 
including  TAPS  and  its  feeder  lines,  as 
follows;  FERC-550:  5,350  hours,  535 
responses,  and  140  respondents. 

Comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden, 
can  be  sent  to  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  DC  20426 
(Attention:  Michael  Miller,  Information 
Services  Division.  (202)  208-14151;  and 
to  the  Office  of  Information  and 


*  WUIiami  Pipeluie  Caaifmny.  31  FEBC 1 SLS?? 
(1«SS). 

■Sm.  MitlM  I^inl  PipaliDaCoalpaDy,  75  FERC 
161,090  (IMS). 

*Oii  Pipeliiw  Co*1.of-S«mca  Filing 
JUquirameou,  FERC  Statutas  k  RaguUtioai 
1 32.518.  61  FR  1987B  (M«y  3.  1996). 

^  Tha  TAPS  Cvriort.  a«cb  of  which  owns  ui 
uiulivifl«d  )oim  intsrast  to  ttw  Traiu  AluJu 
Pipeliiw  Syclam  (TAPS).  ar«:  Amanda  Haa« 
Pipellna  Corpontion.  ARCO  Tranjpottatioa  Alaaka. 
lac..  BP  Pipalioaa  (Alaaka)  lac.  Exxon  Pipeline 
Company,  Mobil  Alaaka  Pipaline  Cocnpanj,  Pliillipa 
AJaaka  Pipalina  Corporatioa  and  Unocal  PtpalijM 
Company. 

■FERC-SSO  ia  tlw  daai|Oa<iaa  csnrii^  oil 
pipeline  larifF  fiUnga  made  to  the  Conuniaaion. 


Regulatory  AOairs  of  OMB  (Attention: 
Dmk  Officer  for  Federal  Energy 
Regulatory  Commission),  FAX:  (202) 
395-5167. 

nLDiacnaaion 

As  the  NOPR  explained,  since  TAPS 
was  excluded  from  the  retemaking 
provisions  of  the  Act  of  1992,  Order  No. 
561  specifically  sUted:' 
for  ratemakiag  purpoaes,  TAPS  and  those 
excluded  pipelines  [the  TAPS  fieeder  Hues] 
will  continue  to  be  regulated  under  the 
ratemaking  standards  that  are  currently  in 
eHsct  However,  it  Is  the  Conunissioo'l 
judnnent  that  such  exclusion  [of  TAPS  and 
its  neder  lines  from  the  provisions  of  the 
Energy  Policy  Act  of  1992]  was  intended  to 
apply  only  to  the  simplified  and  generally 
applicable  rate  methodology,  not  to  the 
procedural  rules  that  the  Act  of  1992 
required  the  Commisaion  to  consider. 
Otherwise,  the  Commisaion  would  be 
requtrsd  to  enforce  one  set  of  procedural 
rulJas  for  TAPS  and  excluded  pipelines,  and 
another  for  all  other  pipelines  under  its 
jurisdiction  under  the  ICIA.  This  would  not 
be  consistent  with  Congress'  intent  for  the 
Commission  to  stieamline  its  procedures  for 
oil  pipelines. 

As  the  NOPR  pointed  out,  the 
Commission  meant  the  procedural  rules 
of  Part  346  to  apply  to  TAPS  and  its 
feeder  lines.  This  is  the  interpretation 
that  is  consistent  with  the  mandate  of 
the  Act  of  1992  that  the  Commission 
stieamline  its  procedures  in  order  to 
avoid  unnecessary  regulatory  costs  and 
delay,  and  with  the  Commission's 
explicit  desire  to  enforce  one  set  of  the 
procedural  rules  for  all  pipelines. 

The  revision  adopted  here  will 
require  the  TAPS  Carriers  and  the  TAPS 
feeder  carriers  to  comply  with  the  cost- 
of-service  filing  requirements  of  Part 
346  when  they  seek  to  establish  rates 
under  the  Opinion  No.  154-B 
methodology.  As  the  NOPR  explained, 
these  requirements  are  no  more  than  a 
codification  of  the  information  that 
these  carriers  now  must  provide 
routinely  in  response  to  the  Commission 
staff's  requests  for  information  to 
support  their  cost-of-service  rate  filings. 
Thus,  it  should  not  create  any 
additional  burden  for  carriers  making 
cost-of-service  filings.  Inclusion  of  cost- 
of-service  supporting  infoimation  virith 
carriers'  initial  filings,  rather  than  at  a 
later  time  in  the  regulatory  process,  also 
will  satisfy  the  requirement  of  the  Act 
of  1992  to  avoid  unnecessary  regulatory 
costs  and  delays. 

In  their  comments,  the  TAPS  Carriers 
state  that  they  do  not  oppose  the 
proposed  revision  to  the  extent  it  simply 
seeks  to  make  the  cost-of-service  filing 
requirements  consistent  as  between 


excluded  and  non-excluded  oil 
pipelines.  However,  they  seek  to  clarify 
that  nothing  in  the  proposed  revision  is 
intended  to  undermine  or  supplant  the 
Commission-approved  settlements 
already  in  place  for  TAPS,  and  certain 
TAPS  feeder  pipelines,  including  the 
TAPS  Settlement  Agreement.  Thus,  the 
TAPS  Carriers  seek  assurance  that, 
consistent  with  the  Commission's 
discussion  in  Order  Nos.  561  and  561- 
A,  excluded  pipelines,  such  as  TAPS, 
can  continue  to  file  tariffs  that  are 
within  the  ceilings  imposed  by  existing 
settlements  without  requiring  a  separate 
Opinion  No.  154-6  submission. 

The  TAPS  Carriers  state  that  there  is 
a  possible  ambiguity  in  the  proposed 
language  in  the  NOPR  that  might  require 
TAPS  Carriers  that  make  filings  under 
an  existing  settlement  methodology, 
such  as  the  TAPS  Settlement 
methodology,  to  also  include  the 
Opinion  No.  154-B  schedules  specified 
in  section  346.2.  The  TAPS  Carriers 
assert  that  no  meaningful  purpose 
would  be  served  t>y  such  filings,  since 
the  TAPS  Settlement  Agreement  already 
imposes  cost-based  ceilings  on  the 
TAPS  rates.  The  TAPS  Carriers  have 
proposed  language  that  removes  that 
ambiguity  by  making  clear  that  the  filing 
requirement  under  a  Commission- 
approved  settlement  remains  the  same. 

m  response  to  the  TAPS  Carriers' 
concern,  the  Commission  will  include 
language  in  the  revised  regulations  to 
make  it  clear  that  the  TAPS  Carriers  and 
the  TAPS  feeder  carriers  need  file  the 
Opinion  No.  154-B  schedules  specified 
in  section  346.2  only  if  they  make 
filings  to  establish  or  change  rates  under 
the  Opinion  No.  154— B  methodology, 
and  not  when  they  file  pursuant  to  a 
Commission-approved  settlement. 

IV.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.'"  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment."  The  action  proposed 
here  is  procedural  in  nature  and 
therefore  falls  within  the  categorical 
exclusions  provided  in  the 
Commission's  regulations. >'  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 


•FERC  Staflilas  a  Ragulatioas  1  30.9SS  al  ao.asi. 


•*  Order  No.  48S,  RaculatJons  Implementing  tlie 
NaUonal  EnvlnMunwital  PoUcy  Act,  52  FR  «7aS7 
(Dec  17,  iaS7).  FERCSUtuIasSRaiulatioaa 
(Raiulaliona  Praambles  lsae-19901 1  30,783  (iaB7|. 

"lSCFR3sa4. 

"See.  18  CFR  3ao.4(aK21(U|. 


Federal  JagMar  I  VoL  61,  No.  144  /  Thursday.  July  25,  1996  /  Rules  and  Retfiilations        38569 


assessment  is  necessary,  and  neither 
will  be  prepared  in  this  rulemaking. 

V.  Ragulatocy  FlexibUity  Act 
Caitificabon 

The  Regulatory  Flexibility  Act " 
generally  requires  the  Commission  to 
describe  the  impact  that  a  proposed  nde 
woiUd  have  on  small  entities  or  to 
oeitiiy  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
analysis  is  not  required  if  a  proposed 
rule  will  not  have  such  an  impact. " 

Pursuant  to  section  605(b),  the 
Commission  certifies  that  the  proposed 
rules  and  amendments,  if  promulgated, 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  sniall  entities. 

VL  Infbnnatian  CoUactiaii 
Raquiremants 

Office  of  Management  and  Budget 
(OMB)  regulations  require  OMB  to 
approve  certain  infbnnation  collection 
requirements  imposed  by  an  agency." 
The  information  collection  requirements 
in  the  final  rule  are  contained  in  FERC- 
550  "Oil  Pipeline  Rates:  Tariff  filing" 
(1902-0069). 

The  Commission's  Office  of  Pipeline 
Regulation  uses  the  data  collected  in 
these  information  requirements  filings 
to  investigate  the  rates  charged  by  oil 
pipeline  companies  subject  to  its 
jurisdiction,  to  determine  the 
reasonableness  of  rates,  and  when 
appropriate,  prescribe  just  and 
reasoiiable  rates. 

The  final  rule  will  not  change  the 
reporting  requirements  of  FERC-550. 
This  rule  therefore  is  not  subject  to 
OMB  review.  The  Commission  is 
submitting  a  copy  of  the  proposed  rule 
to  OMB  for  information  purposes. 
Interested  persons  may  obtain 
information  on  these  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC  29426 
(Attention:  Michael  Miller,  Infoimation 
Services  Division,  (202)  208-1415). 
Comments  on  the  requirements  of  this 
rule  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  [Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory 
Cominission). 

Vn.  Effiactive  Data 

This  final  rule  will  be  effective 
August  26. 1996.  The  Cominission  has 
dsteimined,  with  the  concuirence  of  the 
Administrator  of  the  Office  of 


Infbnnation  and  Regulatory  Affairs  of 
OMB,  that  this  rule  is  not  a  "major  rule" 
as  defined  in  section  351  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

U*t  of  Sobtecls  in  IS  CFK  Part  346 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

By  the  Conunisaion. 
Lota  D.  CaaheD, 

Secrettuy. 

In  consideration  of  the  foiegoing.  Part 
346,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  is  amended,  as  set  forth 
below. 

PART  346-OIL  PIPEUNE  COST-OF- 
SERVICE  FIUNQ  REQUIREMENTS 

t 

1.  The  authority  citation  for  Pari  346 
continues  to  read  as  follows: 

Audwrity:  42  U.S.C  7101-7352: 49  U.S.C 
60S02:  49  App.  U.S.a  l-SS. 

2.  Section  346.1  introductoiy  text  is 
revised  to  read  as  follows: 

1348.1    Contant  of  fling  tor  oostmt-aatvlea 


DEPARTMBIT  OF  JUSTICE 
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A  carrier  that  seeks  to  establish  rates 
pursuant  to  $  342.2(a)  of  this  chapter,  or 
a  carrier  that  seeks  to  change  rates 
pursuant  to  $  342.4(a)  of  this  chapter,  or 
a  carrier  described  in  S  342.0(b)  that 
seeks  to  establish  or  change  rates  by 
filing  cost,  revenue,  and  throughput 
date  supporting  such  rates,  other  than 
pursuant  to  a  Commission-approved 
settlement,  must  file: 
•        >        •        *        * 

3.  Section  346.2  introductoiy  text  is 
revised  to  read  as  follows: 

1348.2    MaMrlal  In  support  of  HAW  ralM 
or  Changs  In  ralaa. 

A  carrier  that  files  for  rates  pursuant 
to  §  342.2(a)  or  §  342.4(a)  of  this  chapter, 
or  a  carrier  described  in  $  342.0(b)  that 
files  to  establish  or  change  rates  by 
filing  cost,  revenue,  and  throughput 
data  supporting  such  rates,  other  than 
pursuant  to  a  Commission-approved 
settlement,  must  file  the  following 
statements,  schedules,  and  supporting 
workpapers.  The  statement,  schedules, 
and  workpapers  must  be  based  upon  an 
appropriate  test  period. 

[FR  Doc.  96-18900  Filed  7-24-«6:  B:4S  am] 

SSLUNO  OOOC  (71T-«1-» 


SuparvMng  Fedwil  PriaoneiK 
Tranattr  Traaty  Caea* 

AQENCY:  United  SUtes  Parole 
Commission,  Justice. 
ACnON:  Final  rule. 


»5  u.s.o«oi-eu. 
«5  u.SjC  eos(b). 

"SCFR1320.tl. 


:  The  U.S.  Parole  C^ommissitm 
is  amending  its  regulations  on  transfer 
treaty  cases  by  reducing  the  number  of 
hearing  examinera  required  to  conduct  a 
hearing  for  a  prisoner  transferred  to  the 
United  States  pursuant  to  treaty.  The 
number  is  reduced  from  two  hearing 
examiners  to  one  hearing  examiner.  The 
recommended  decision  of  the  hearing 
examiner  shall  be  reviewed  by  the 
executive  hearing  examiner,  and  the 
Commission  will  not  act  upon  the  case 
until  a  panel  recommendation 
consisting  of  two  concurring  examiner 
votes  is  obtained.  This  change  will  not 
otherwise  affect  the  procedures 
followed  at  a  special  transferee  hearing. 
This  procedural  rule  is  nece^tery  for  the 
Commission  to  operate  within  the 
substantially  reduced  Congressional 
appropriation  anticipated  for  Fiscal 
Year  1997. 

eWECnvE  DATE:  August  26, 1996. 
FOR  FURTHEfl  INFORMATKM  CONTACT: 
Pamela  A.  Poscb,  Office  of  General 
Counsel.  S5S0  Friendship  Blvd.  Chevy 
Chase,  Maryland  20815,  Telephone 
(301)  492-5959. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
procedural  rule  change  affecting  only 
those  prisoners  who  are  transferred  to 
the  United  States,  pursuant  to  treaty,  to 
serve  a  sentence  imposed  in  the 
transferring  country.  For  a  prisoner  who 
is  serving  a  foreign  sentence  for  a  crime 
that  was  committed  on  or  after 
November  1, 1987.  the  Parole 
Commission  is  obliged  to  conduct  a 
special  transferee  hearing  upon  his 
return  to  the  United  States,  and  to 
determine  a  period  of  imprisonment  and 
a  period  of  supervised  release,  within 
the  framework  of  the  foreign  sentence, 
according  to  the  rules  and  guidelines  of 
the  U.S.  Sentencing  Commission.  See  18 
U.S.C.  4106A  (1988). 

Until  now.  the  regulation  govenung 
such  cases,  28  CFR  2.62,  has  required 
that  special  transferee  hearings  be 
conducted  by  panels  of  two  heating 
examinera.  In  all  other  hearings 
conducted  by  the  Commission 
(including  parole  and  parole  revocation 
hearings  for  domestic  prisonere) 
hearings  are  c»nducted  by  a  single 
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examiner.  The  recommended  decision 
of  the  hearing  examiner  is  reviewed  by 
the  executive  bearing  examiner,  and  the 
Commission  is  presented  with  a  panel 
recommendation  pursuant  to  28  CFR 
2.23.  The  same  procedure  is  now 
extended  to  special  transferee  hearings. 

The  Commission  originally  decided  to 
require  panel-conducted  bearings  for 
transfer  treaty  prisoners  because  of  the 
complexity  of  sentencing  guideline 
issues  and  the  absence  of  any 
statutorily-authorized  administrative 
remedy  procedure.  The  determination  of 
the  Comniission  becomes  subject  to 
direct  appeal  to  a  United  States  Court  of 
Appeals  pursuant  to  18  U.S.C 
4106A(b)(2)(A).  However,  the 
Commissiao  has  improved  its  pre- 
hearing asaeasment  procedure,  and  has 
added  a  review  by  its  Office  of  General 
Counsel  before  each  case  is  submitted  to 
the  Commission  for  decision.  These 
additional  safeguards  have  reduced  the 
possibility  of  error  which  diminishes 
the  need  for  two  bearing  examiners  to 
conduct  each  hearing.  Moreover,  the 
Commission  anticipates  a  severely 
reduced  Congressional  appropriation  for 
Fiscal  Year  1997.  and  it  can  no  longer 
afford  to  seftid  panels  of  hearing 
examiners  to  conduct  each  special 
transferee  hearing.  With  the  additional 
safeguards  described  above,  the 
Commission  believes  that  the  hearing 
and  decision  making  process  for  transfer 
treaty  prisoners  will  continue  to  be  as 
error-free  as  possible. 

This  procedural  rule  change  will 
apply  to  all  special  transferee  hearings 
conducted  on  or  ai^er  the  eSective  date 
shown  above. 

ExecutiTe  Oidar  12866  and  Ssgnlstoiy 
Flexibility  SUIeiiwnt: 

The  U.S.  Parole  (^mmission  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  E3(ecutive  Order  12866,  and 
the  rule  has,  accordingly,  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  The  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b). 

List  of  Sobiects  in  28  CFK  Part  2 

Administrative  practice  and 
procedure.  Probation  and  parole. 
Prisoners. 

The  Final  Kole 

Accordingly,  the  U.S.  Parole 
Commission  makes  the  following 
changes  to  28  CFR  part  2: 


(1)  The  authority  dution  for  28  CFR 
part  2  mnHnim«  to  read  as  ibUows: 

AntlMrity:  18  U.S.C  4203(i)(l)  and 
4204(aK9). 

12.62    [AiMndSd] 

(2)  Section  2.62  is  amended  by 
substituting  "a  hearing  examiner"  for  "a 
panel  of  examiners"  in  paragraph  (h), 
introductory  text;  by  substituting  "The 
examiner"  for  "Hie  examiner  panel"  in 
paragraph  (h)(1)  introductory  text;  by 
substituting  "The  examiner"  for  "The 
examiner  panel"  in  paragraph  (h)(5). 

(3)  Section  §  2.a2(b)mis  revised  to 
read  as  follows: 


12.62 
maty. 


PnsofMfs  bansvsffSQ  pursuant  lo 


(h)  Hearing  procedures.  *  *  • 
(6)  The  transferee  shall  be  notified  of 
the  examiner's  recommending  findings 
of  foct,  and  the  examiner's 
recommended  determination  and 
reasons  therefore,  at  the  conclusion  at 
the  hearing.  The  case  shall  thereafter  be 
reviewed  by  the  Executive  Hearing 
Examiner  pursuant  to  $  2.23,  and  die 
Commission  shall  make  its 
determination  upon  a  panel 
recommendation. 


Dated:  July  12, 1996. 
Edward  F.  Railljr,  Ir., 
Chairman,  U.S.  Pataie  Conuninton. 
IFR  Ooc  96-18861  Filed  7-24-96;  8:45  am) 
aajjHO  oooc  44i«-«i-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFR  Parti 

RIN290O-AH7S 

Part-TlnM  Caraw  Employmant 


AOENCY;  Department  of  Veterans  Afiairs. 
action:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Afiairs  (VA)  pursuant  to  5  U.S.C.  3402 
is  required  to  maintain  a  program  for 
part-time  career  employment  within 
VA.  VA  has  estabUshed  regulations 
concerning  this  mandate  (38  CFR  1.891 
through  1.897). These  regulations 
currently  require  field  stations  to 
provide  a  manual  report  to  VA  Central 
Office  semiaimually  containing 
information  concerning  the  number  of 
part-time  permanent  positions 
established  during  the  reporting  period 
and  the  number  of  conversions  from 
full-time  to  part-time.  The  purpose  of 
the  report  is  to  monitor  progress  in 
attaining  part-time  career  employment 


goals.  This  requirement  for  field  stations 
to  provide  a  semiannual  report  is 
deleted  since  the  same  information  is 
available  through  the  automated 
personnel  system.  The  part-time  career 
employment  program  will  be  reviewed 
through  regular  employment  reports  to 
determine  levels  of  part-time 
employment.  This  program  will  also  be 
designated  an  item  of  special  interest  to 
be  reviewed  during  personnel 
management  reviews.  The  authority 
citation  is  also  changed  to  state  the 
correct  citation. 

EFFECTIVE  DATE:  July  25, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  ICoUar,  Title  5  Staffing  Division 
(0S4C),  Employment  and  Training 
Service,  Office  of  Human  Resources 
Management,  Office  of  Human 
Resources  and  Administration, 
Department  of  Veterans  Afiairs.  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-9748. 

SUPPLEMENTARY  INFORMATION: 

Administrative  Procedure  Act 

TUa  final  rule  consists  of 
nonsubstantive  changes  and,  therefore, 
is  not  subject  to  the  notice  and 
comment,  and  efiective  date  provisions 
of5U.S.C.  553. 

Regulatory  Flexibility  Ad 

The  Secretary  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  This  rule  sets 
forth  nonsubstantive  changes. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedure.  Archives  and  records. 
Cemeteries,  Claims,  Courts,  Flags, 
Freedom  of  information.  Government 
contracts.  Government  employees. 
Government  property.  Infants  and 
children.  Inventions  and  patents. 
Investigations,  Parking,  Penalties,  Postal 
Service,  F*rivacy.  Reporting  and 
recordkeeping  requirements.  Seals  and 
insignia.  Security  measures.  Wages. 

Approved;  July  17, 1996. 
IiMsii  Brown, 
Secietary  of  Vetemns  Affdin. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  1  is  amended  as 
set  forth  below: 
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PART  1-OENERAL  PROVISIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  foUo%vs: 

AadMcily:  38  U.S.C  S01(>).  unless 
otherwise  noted. 

2.  In  §  1.891,  the  authority  citation  is 
revised  to  read  as  follows: 

{1J61    Purpoas  of  program. 

•  •        «        *        • 

(Authority:  S  U.S.C  3401  note) 

3.  In  §§  1.892  through  1.894.  the 
authority  citations  are  revised  to  read  as 
follows: 

{1.662    RavNW  of  posMons. 

•  *        •        «        • 

(Authority:  5  U.S.C  3402) 

fijes    Establishing  and  eonvsrtkig  part- 
Urns  positions. 

•  *        «        •        • 

(Authority:  5  U.S.C  3402) 

fijes   Annual gosissndflmsHMss. 

•  •        •        •        « 

(Authority:  S  VS.C.  3402) 

4.  Section  1.895  is  revised  to  read  as 
follows: 

f1J86    Rsvlawandsvaluatlcn. 

The  part-time  career  employment 
program  will  be  reviewed  through 
regular  employment  reports  to 
determine  levels  of  part-time 
employment.  This  program  will  also  be 
designated  an  item  of  special  interest  to 
be  reviewed  during  personnel  '* 

management  reviews. 

(Authority:  S  U.S.C  3402) 

5.  In  §$1,896  and  1.897,  the  authority 
citations  are  revised  to  read  as  follow: 

{1.686    Publtcizlng  vacandaa. 

•  *        *        *        * 

(Authority:  5  U.S.C  3402) 

|1.8>7    ExospUons. 

•  «        •        •    -    • 

(Authority:  5  U.S.C  3402) 

IFR  Doc.  96-18871  Filed  7-24-96;  8:4S  apil 

mujM  ooat  aa-m-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  0S7-O006«  FRL-S6Z7-q 

Approval  and  Promulgation  of 
tanplamantaHon  Plans;  Callfomia  Stats 
hnplanMntadon  Plan  Rsvision,  Ksm 
County  Air  Pollutian  Control  District 
Plaesr  County  Air  PoHtition  Control 
District,  Ventura  County  Ah-  Pollution 
Control  DIstrtct,  and  San  Joaquin 
Vslley  Unlflsd  Air  Pollution  Control 
District 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

8UMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  &e  Callfomia 
Sute  ImplemenUtion  Plan  (SIP).  The 
revisions  concern  rules  from  the 
following  Districts:  Kem  Coimty  Air 
Pollution  Control  District  (KNCAPCD), 
Placer  County  Air  Pollution  Control 
District  (PIXAPCD),  Ventura  County  Air 
Pollution  Control  District  (VTCAPCD), 
and  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD). 
This  approval  action  will  incorporate 
these  rules  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
volatile  organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  fixim  surface 
coating  of  metal  parts  and  products, 
semiconductor  manufacturing,  fugitive 
emissions  of  reactive  organic 
compounds  (ROC)  at  petroleum 
refineries  and  chemical  plants,  polyester 
resin  material  operations,  and 
decontamination  of  soil.  Thus,  EPA  is 
finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on 
September  23, 1996  unless  adverse  or 
critical  comments  are  received  by 
August  26, 1996.  If  the  eSective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 


ProlecUon  Agency,  Region  IX.  75 

Hawthorne  Street,  San  Ftandsco,  CA 

94105 
Enviroiunental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  D.C.  20460 
Callfomia  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  92123-1095 
Kem  0)unty  Air  Pollution  Control 

District,  2700  "M"  Street,  Suite  290, 

Bakersfield,  CA  93301 
Placer  County  Air  Pollution  Control 

District,  11464  B  Avenue,  Aubum,  CA 

95603 
Ventura  County  Air  Pollution  Control 

District,  669  Cxiunty  Square  Drive, 

Ventura,  CA  93003 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1999 

Tuolumne  Street,  Suite  200,  Fresno. 

■CA  93721 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief.  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthome 
Street,  San  Francisco.  CA  9410S, 
Telephone:  (415)  744-1185. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

Hie  rules  being  approved  into  the 
Callfomia  SIP  Include:  KNCAPCD's 
Rule  410.4,  Surface  Coating  of  Metal 
Parts  and  Products;  PLCAfCD's  Rule 
244,  Semiconductor  Manufacturing 
Operations:  VTCAPCD's  Rules  74.7, 
Fugitive  Emissions  of  Reactive  Organic 
Compounds  (ROC)  at  Petroleum 
Refineries  and  Chemical  Plants,  and 
74.14,  Polvester  Resin  Material 
Operation's;  and  SJVUAPCDs  Rule 
4651,  Volatile  Organic  Compound 
Emissions  from  Decontamination  of 
Soil.  These  rules  were  submitted  by  the 
Cahfomia  Air  Resources  Board  (CARB) 
to  EPA  on  May  25.  1995  (410.4).  May 
24, 1995  (244).  March  26, 1996  (74.7). 
September  14, 1992  (74.14).  and 
December  22, 1994  (4651). 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Joaquin  Valley  Air  Basin,  Ventura 
County  and  the  Sacramento  Metro  Area, 
which  includes  a  portion  of  Placer 
County.  43  FR  8964,  40  CFR  81.305.  On 
May  26, 1988,  EPA  notified  the 
Governor  of  California,  pursuant  to 
secUon  110(a)(2)(H)  of  the  1977  Act,  that 
the  above  districts'  portions  of  the 
California  SIP  were  Inadequate  to  attain 
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nlain  the  ozone  itandard  and 
I  that  deficiencies  in  the 
exiiting'SiP  be  corrected  (EPA's  SIP- 
Call).  On  tJ^jwmber  IS,  1990.  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-S49. 104  StaL 
'  2399,  codified  at  42  U.S.C.  7401-7B71q. 
In  aamuled  section  182(a)(2)(A)  of  the 
CAA,  Congreaa  statutotily  adopted  the 
requirement  that  nooattaicment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
oaone  and  establiabsd  a  deadline  of  May 
IS.  1991  for  states  to  submit  conactions 
of  tllDse  defidendea. 

SecUrai  182(a)(2)(A)  ^pUaa  to  aieaa 
deaignated  as  nonattalnment  |»ior  to 
enactment  of  the  amendments  and 
daaaifiad  as  marginal  or  above  as  of  the 
date  of  enactment.  Jt  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.!  EPA's  SIP<:all  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  Ventura  County  and  the 
Sacramento  Metro  Area  are  classified  as 
severe,  the  San  Joaquin  Valley  Air  Basin 
and  all  of  Kem  County  is  classified  as 
serious,  therefore,  these  areas  were 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 
However,  the  Southeast  Desert  Air  Basin 
portion  of  Kem  County  was  not  a  pre- 
amendment  nonattainnient  ares  and, 
therefore  was  not  designated  and 
classified  upon  enactment  of  the 
amended  Act.  For  this  reason,  KCAPCD 
is  not  subject  to  section  182(a)(2)(A) 
RACT  fijc-up  requirement.  The  KCAPCD 
is,  however,  still  subject  to  the 
requirements  of  EPA's  SlP-Call  because 
the  SlP^^all  included  all  of  Kem 
County.^ 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  September 


'  Among  othar  thJAgt,  the  pt^^amadnmBt 

gUldUCl  CODSiMtA  of  tfaoM  pOTtiOIU  of  th«  pTOpOMd 

Po«I.1867  ozoaa  and  carbon  oionoxide  policy  that 
coQcam  RACT.  52  FR  45044  (Novambar  24.  19e7): 
"laauaa  Ralatlng  to  VOC  Ragulatloo  Cutpoijus. 
Dafirianrtas.  «ad  DwiatJoDa,  ri*rtftr^^}f,n  to 
ApfMadix  O  of  Novambar  24. 1987  Parian]  lagMv 
Nodoa"  CBlua  Bookl  lootica  of  availability  vna 
puhUahad  in  Hia  FaJacal  1  |IiIb  on  May  li.  isaa); 
and  Iba  axistiog  coattol  tachoiqija  luidaliaai 
(CTCal 

>  Vanlura  County,  the  Sacramanto  Metro  Araa  and 
tha  San  Joaquin  Valley  Air  Baaio  rvuinad  their 
daaignation  of  Doaatuinmanl  and  ware  clauiHad  by 
aparalion  of  law  punuant  to  sactiona  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  The 
Soulhaaal  DeMtt  Airbaiin  portion  of  the  KCATCD 
wai  deaignated  nonanaiament  on  f4ovembv  8. 
1»1.  Saa  S«  FR  56694  (November  6.  1901). 
Howaver  on  April  25.  1005.  EPA  publiahad  •  final 
rule  granting  the  State's  raquaet  to  redajaify  the 
Sacjamento  Metro  Area  to  severe  bxjai  serious  (60 
CFR  20237).  This  reciaaaijlcalloo  bacama  effactiva 
on  June  1. 100S. 


14. 1992,  December  22, 1904.  May  24. 

1995,  May  25, 1995,  and  March  26, 

1996.  induding  the  rules  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  direct-final  action  for 
KNCAPCD's  Rule  410.4,  Surface  Coating 
of  Metal  Parts  and  Products:  PLCAFCD's 
Rule  244,  Semiconductor  Manutacturing 
Operations;  VTCAPCD's  Rules  74.7, 
Fugitive  Emissions  of  Reective  Organic 
Compounds  (ROC)  at  Petroleum 
Refineries  and  Chemical  Plants,  and 
74.14,  Polyester  Resin  Material 
Operations:  and  SJVUAPCD's  Rule 
4651,  Volatile  (Drganic  Compound 
Emissions  from  Decontamination  of 
Soil.  KNCAPCD  adopted  Rule  410.4  on 
April  6, 1995,  PLCAPCD  adopted  Rule 
244  on  February  9,  1995,  VTCAPCD 
adopted  Rules  74.7  on  October  10.  1995, 
74.14  on  May  26,  1992,  and  SJVUAPCD 
adopted  Rule  4651  on  December  17, 
1992.  These  submitted  rules  were  found 
to  be  complete  on  November  20, 1992 
(74.14),  January  3, 1995  (4651),  July  24, 
1995  (410.4  and  244),  and  May  15, 1996, 
(74.7)  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51,  appendix  V  3  and  are  being  finalized 
for  approval  into  the  SIP. 

These  rules  control  VOC  emissions 
finm  surbce  coating  of  metal  parts  and 
products,  semiconductor 
manu&cturing,  polyester  resin  material 
operations,  marine  coatings,  soil 
decontamination  and  fugitive  ROC 
emissions  at  petroleum  refineries  and 
chemical  plants.  VOCs  and  ROCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
originally  adopted  as  part  of  the  eSbrts 
of  these  air  pollution  control  districts  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  lB2(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  for  these 
rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  tRoquirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
wliich  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  i\mong  those  provisions  is  the 


'EPA  adopted  Iha  complatBQess  criteria  oo 
February  16, 1990  (55  FR  5830]  and.  pursuant  to 
section  1 10(l)(l)(A)  of  Iha  CAA.  reviaad  tha  oilaria 
oo  AuguM  18.  ISaKSS  FK  42218). 


requirement  that  a  VOC  rule  must,  at  a 

tnlnimnTTi  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  aafl^ng  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  aeries  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  baaed  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
tor  spedfic  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  dtxmments,  as  well  as  other 
Agency  policy,  for  requiring  Stales  to 
"fix-up"  their  RACT  niles.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
KNCAPCD's  Rule  410.4  is  entitled: 
"Control  of  Volatile  Organic  Emissions 
bom  Existing  Slationaiy  Sources — 
Volume  VI:  Sur&ce  Coating  of 
Miscellaneous  Metal  Parts  and 
Products",  (EPA-450/2-015).  The  CTG 
spplicable  to  VTCAPCD's  Rule  74.7  is 
entitled:  "Control  of  Volatile  Organic 
Compound  Leaks  bom  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing  Equipment",  (EPA-450/ 
3-83-006).  PLCAPCDs  Rule  244. 
VTCAPCD's  Rule  74.14,  and 
SJVUAPCD's  Rule  4651  control 
emissions  from  source  categories  for 
which  EPA  has  not  issued  CTGs. 
Accordingly  these  rules  were  evaluated 
for  consistency  with  the  general  RACT 
requirements  of  the  Clean  Air  Act  (CAA 
Section  110  and  part  D).  Further 
interpretations  of  EPA  policy  are  found 
ii^he  Blue  Book,  referred  to  in  footnote 
1.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

KNCAPCD's  submitted  Rule  410.4, 
Surface  Coating  of  Metal  Parts  and 
Prt>ducts.  is  a  revised  rule  wiiich 
includes  the  following  significant 
changes  from  the  current  SIP: 

e  Clarified  definitions, 

e  Lower  VOC  limits  for  baked 
extreme  performance  and  for  both  baked 
and  air-dried  pretreatment  wash  primer 
coatings, 

e  A  capture  efficiency  requirement  of 
at  least  85%  and  a  control  efficiency 
requirement  of  90%, 

•  New  VOC  limits  and  vapor  pressure 
requirements  for  solvent  usage, 

•  New  prohibitions  of  sale  and 
spedfications 

e  Record  keeping  provisions  that 
require  daily  records,  as  well  as  more 
spedfic  information  about  the  '•f"*i"g 
applied, 

e  New  test  methods. 

PLCAPCD's  Rule  244,  Semiconductor 
Manufacturing  Operatiaos,  is  a  new  rule 
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which  indudes  the  following  significant 
provisions: 

•  A  requirement  that  all  precursor 
VOCs  bom  solvent  deaning  stations  be 
vented  to  control  devices  that  reduce 
the  total  emissions  by  at  least  90%  by 
weight, 

e  In  lieu  of  the  above,  a  requirement 
that  solvent  cleaning  stations  be 
equipped  with  fiill  covets,  and  a 
definition  of  freeboard  ratio  for  solvent 
deaning  station  sinks/reservoirs, 

a  A  requirement  that  all  precursor 
VOC  emissions  from  negative 
photoresist  operations  be  vented  to 
control  devices  that  reduce  total 
emissions  by  at  least  90%  by  weight, 

a  A  list  of  test  methods  and  record 
keeping  requirements. 

VTCAPCD's  Rule  74.7,  Fugitive 
Emissions  of  Reactive  Organic 
Compounds  (ROC)  at  Petroleum 
Refineries  and  Chemic:at  Plants,  is  a 
revised  rule  which  includes  the 
following  significant  changes  from  the 
SIP: 

e  Theapplicability  oftherule  was 
expanded  to  include  additional 
chemical  plants, 

e  The  aefinition  section  has  been 
expanded, 

•  The  operations  requirement  section 
was  broadened, 

e  Newinspection  requirements  were 
added, 

•  The  repair  requirements  were 
revised, 

•  The  Operator  Management  Plan  was 
amended  to  reflect  the  new  requirement 
and  exemptions  in  the  rule, 

e  The  recordkeeping  and  reporting 
requirements  were  revised. 

VTCAPCD's  Rule  74.14,  Polyester 
Resin  Material  Operations,  is  a  new  rule 
which  indudes  the  following  significant 
provisions: 

a  Limits  the  ROC  loss  rate  during 
resin  polymerization  to  60  grams  per 
square  meter  of  exposed  area, 

e  Limits  the  monomer  content  of 
specialty  and  non-specialty,  clear  and 
pigmented  gel  coats,  or  requires  the  use 
of  a  dosed  mold  system, 

a  Requires  specified  transfer  effident 
application  methods. 

a  Limits  ROC  content  of  clean-up 
solvents. 

•  Add-on  control  equipment  is 
specified  when  using  non-compliant 
resin  material. 

a  When  compliant  resin  materials  are 
uaed.  lecords  may  be  kept  at  weekly 
intervals,  but  daily  records  are  required 
when  using  non-compliant  resin 
material  and/or  an  add-on  control 
system, 

a  Test  methods  are  included  to  verify 
rule  compliance.  SJVUiU>CD's  Rule 
4651.  Volatile  Organic  Compound 


Emissions  from  Decontamination  of 
Soil,  is  a  new  rule  which  indudes  the 
following  significant  provisions: 

•  A  definition  of  contaminated  soil, 

•  An  exemption  for  soil  quantities  of 
less  than  one  cubic  yard, 

•  A  definition  of  the  conditions 
allowing  limited  aeration, 

e  The  requirements  for 
decontaminaticm  systems, 

-  •  Test  methods  to  be  employed,  and 
soil  sampling  procedures  to  be  followed 
to  verify  compliance. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
KNCAPCD's  Rule  410.4,  Surface  Coating 
of  Metal  Parts  and  Prttducts;  PLCAPCD's 
Rule  244.  Semiconductor  Manubcturing 
Operations;  VTCAPCD's  Rules  74.7, 
Fugitive  Emissions  of  Reactive  Orgaiuc 
Compounds  (ROC)  at  Petroleum 
Refineries  and  Chemical  Plants;  74.14, 
Polyester  Resin  Material  Operations; 
and  SJVUAPCD's  Rule  4651,  Volatile 
Organic  Compound  Emissions  from 
Decontamiiation  of  Soils  are  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  fiiture 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  spedfic  technical;  economic, 
and  ^vironmental  bcton  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the       '^ 
Agency  views  this  as  a  noncontroversial 
amendment  and  enUdpates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  23, 
1996,  unless,  by  August  26, 1996, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  he 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 


action  vrlll  be  effective  September  23. 
1996. 

Regnlatocy  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  set}..  EPA  must  prepare 
a  r^ulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  nave  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
tiian  50,000. 

SIP  approvals  tmder  sections  110  and 
301(a)  and  subchapter  I,  Part  O  of  tha 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
impocing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  C!IAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
i:onstitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  0. 1976):  42  U.S.C 
7410  (a)(2). 

Unfunded  Mandates 

Under  Sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Ad"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
assodation  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SlOO  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggegate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  eleded  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  biiid 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sedor  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subjed  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sedor  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
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million  or  more  to  State,  local,  or  tribal 
goveminents  in  the  aggregate  or  to  the 
private  sector. 

Suhniasion  to  Congivas  and  IIm 
General  Accounting  OfBca 

Under  section  801(b)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
OfiSce  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Regialer  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  }uly  10, 
1995  inemoraiulum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Uat  of  Snbiects  In  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control,  Hydrtx:aibons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  racordlceeplng 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  icference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  Juiy  1. 1982. 

Dated:  ^ine  17. 1996. 
FcUciaMaTcw, 
Begiomt]  Adminigtmtor. 

Subpart  F  of  pari  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regiilations  is 
amended  as  follows: 

PARTS2-{AMENDEI>I 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Subpwt  F— CalHomia 
ABtbartty:  42  U.S.C.  7401-7671q. 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(189)(i)(B)(3), 
(210)(i)(E),  (220)(i)(B)(3).  (221)(i)(A)(2), 
(229)  and  (230)  to  read  as  follows: 

192,220    ktMiflflcatianofpiwL 

•  .  •  •  •  • 

(0  •  *  • 

(189)  •  •  * 
(«•  *  * 


(B)"   •   ♦ 

(3)  Rule  74.14,  adopted  on  May  26, 
1992. 
•         *         •         •        ■ 

(210)*  •  • 

(1)  *  •  • 

(E)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(I)  Rule  4651,  adopted  on  December 
17, 1992. 


(220)*  *  • 
(«•  *  * 
(B)'   *  • 

(3)  Rule  244,  adopted  on  February  9, 
1995. 


(221)  *  *  • 
(i)  •  *  * 
(A) •  •  * 

12)  Rule  410.4,  adopted  on  April  6. 
1995. 


(229)  (Reserved) 

(230)  New  and  amended  regulations 
for  the  following  AFCDs  were  submitted 
on  March  26, 1996,  by  the  Governors 
designee. 

(i)  Incorporation  by  reference. 

(A)  Ventura  County  Air  Pollution 
Control  District. 

(I)  Rule  74.7,  adopted  on  October  10, 
1995. 
•         •         •        •        • 

IFK  Doc.  06-18935  Filed  7-24-96: 8:45  ami 
MLUNO  COM  aw-ae-w 


40CFRPwtSS 

[0126-1-7198:  A-1-FRL-682»-^ 

Approval  and  PromulgaHon  of  Air 
Ouailty  ImplaiiMntatton  Plana; 
Approval  of  tha  Carbon  MonoxMa 
ImptomantaHon  Plan  Submlttad  by  ttia 
Stata  of  Connecticut  Purauant  to 
Swsdona  186-187  and  211(m) 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMIARV:  On  September  15, 1995,  EPA 
proposed  to  approve  the  State 
implementation  plans  (SIP)  submitted 
by  the  State  of  Connecticut  for  the 
purpose  of  bringing  about  the 
attainment  of  the  national  ambient  air 
quahty  standard  (NAAQS)  for  carbon 
monoxide  (CO).  The  implementation 
plans  were  submitted  by  the  State  to 
satisfy  the  requirements  of  Sections 
187(a)(2)(A),  187(a)(3),  187(a)(7)  and 
211[m)  of  the  Clean  Air  Act  for  an 
approvable  nonattainment  area  CO  SIP 
for  Connecticut's  portion  of  the  New 
York-New  )ersey<:onnecticut  CO 
nonattaiimtent  area.  Public  comments 


were  solicited  on  Connecticut's  SIP 
submittals,  which  included  the  CO 
attaiiunent  demonstration,  contingency 
measures,  vehicle  miles  travelled  (VMT) 
forecasts  and  the  oxygenated  fuels 
program  for  Connecticut's  portion  of  the 
New  York-New  Jersey-Connecticut  CO 
nonattainment  area,  and  on  EPA's 
proposed  action.  No  public  comments 
were  received.  In  this  action.  EPA  is 
finalizing  the  approvals  of  these  SIP 
revisions.  This  document  also  updates 
40  CFR  52.372,  52.373,  and  52.374. 
0FECTWE  DATE:  August  26, 1996. 
AOOflESttS:  Copies  of  the  SIP  revision 
relevant  to  this  sction  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  I,  Air  Quahty  Planning  Unit, 
One  Congress  Street,  nth  floor,  Boston. 
MA  02203:  and  the  Bureau  of  Air 
Management,  Department  of 
Environmental  F^tectioo,  79  Elm 
Street,  Hartford,  CT  06106. 
FOR  FURTHER  INFODMATKM  CONTACT: 
Wing  H.  Chau,  Air  Quality  Planning 
Unit  (CAQ),  Office  of  Ecosystem 
Protection,  U.S.  Enviroimiental 
Protection  Agency,  Region  1,  J.F.K. 
Federal  Building,  Boston,  MA  02203. 
(617)  565-3570. 

SUPPtEMENTARY  INFORMATION:  On 
January  12,  1993.  January  14. 1993  April 
7, 1994,  and  August  1,  1995,  the 
Connecticut  Department  of 
Environmental  Protection  (DEP)  - 
submitted  revisions  to  its  State 
Implementation  Plan  (SIP)  for  air 
quality.  The  revisions  are  designed  to 
satisfy  the  requirements  of  Sections 
187(a)(2)(A),  187(a)(3).  187(a)(7)  and 
211(m)  of  the  Clean  Air  Act,  as  amended 
inl990(CAA). 

Those  States  containing  CO 
nonattaiiunent  areas  with  design  values 
greater  than  12.7  parts  per  million 
(ppm)  were  required  to  submit,  among 
other  tilings,  a  State  Implementation 
Plan  revision,  by  November  15,  1992, 
that  contains  a  forecast  of  VMT  in  the 
nonattaiiunent  area  for  each  year  before 
the  year  in  which  the  SIP  projects  the 
NAAQS  for  CO  to  be  attained  and  an 
attainment  demonstration  such  that  the 
plan  will  provide  for  attainment  by 
December  31, 1995  for  moderate  CO 
nonattainment  areas.  The  SIP  revision  is 
also  required  to  provide  for  annual 
updates  of  the  VMT  forecasts  along  with 
annual  reporis  regarding  the  extent  to 
which  the  forecasts  proved  to  be 
accurate.  In  addition,  these  annual 
reports  must  contain  estimates  of  actual 
VMT  in  each  year  for  which  a  forecast 
was  required.  The  attainment 
demonstration  must  include  a  SIP 
control  strategy,  which  is  also  due  by 
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November  15, 1992.  The  SIP  control 
strategy  for  a  given  nonattainment  area 
must  be  designed  to  ensiu%  that  the  area 
meets  the  specific  annual  emissions 
reductions  necessary  for  reaching 
attainment  by  the  deadline.  In  addition, 
section  187(a)(3)  requires  these  areas  to 
implement  contingency  measures  if  any 
estimate  of  actual  VMT  or  any  updated 
VMT  forecast  for  the  area  contained  in 
an  annual  report  for  any  year  prior  to 
attaiiunent  exceeds  the  number 
predicted  in  the  most  recent  VMT 
forecast.  Contingency  measures  are  also 
triggered  by  failure  to  attain  the  NAAQS 
for  CO  by  the  attaiiunent  deadline. 
Contingency  measures  must  be 
submitted  with  the  CO  SIP  by  November 
15, 1992.  Section  21  l(m)  of  the  Act 
requires  states  with  CO  nonattainment 
areas  classified  as  moderate  or  above  to 
submit  SIP  revisions  to  implement 
oxygenated  gasoline  programs  by 
November  1, 1992.  liie  oxygenated 
gasoline  program  must  require  gasoline 
sold  or  dispensed  in  the  CMSA 
encompassing  the  CO  nonattainment 
area  to  contain  not  less  tban  2.7  percent 
oxygen  by  weight  during  the  portion  of 
the  year  in  which  the  area  is  prone  to 
high  ambient  CO  levels.  This  control 
period  is  to  be  determined  by  the 
Administrator,  out  shall  not  be  less  than 
foiir  months. 

On  September  15, 1995,  (60  FR  47907) 
EPA  proposed  approval  of  the  SIP 
revisions  designed  to  satisfy  the 
requirements  of  Sections  187(a)(2)(A), 
187(a)(3),  187(a)(7)  and  211(m)  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA).  Among  the  elements  EPA 
proposed  to  approve  was  Connecticut's 
oxygenated  gasoline  program  as  it 
applies  to  the  Southwestern  Control 
Area  and  that  portion  of  the  definition 
of  control  period  that  applies  to  the 
Southwestern  Control  Area.  In  a 
separate  action  approving  redesignation 
of  the  Hartford  CO  nonattainment  area, 
EPA  approved  Connecticut's  oxygenated 
gasoline  requirements  as  they  apply  to 
the  Hartford  area.  EPA  is  here  approving 
the  State's  oxygenated  gasoline 
requirements  as  they  apply  to  the 
Southwestern  Control  Area,  including 
the  control  period  for  this  area.  In  final 
action  on  the  New  York  CO  SIP 
published  elsewhere  in  today's  Federal 
Register,  EPA  is  detennining  that  the 
length  of  the  period  prone  to  high 
ambient  concentrations  of  CO  for  the 
New  York-New  Jersey-Connecticut 
CMSA  extends  from  November  1 
through  the  last  day  of  February.  The 
scope  of  the  Coimecticut  oxygenated 
gasoline  program  corresponds  with  this 
required  control  period,  thereby 
satisfying  that  element  of  the  section 


211(mJ  requirements.  Please  refer  to  the 
Septen;ber  15, 1995.  Federal  Register 
(60  FR  47907),  the  August  31. 1995. 
technical  support  document  and  the 
New  York  CO  SIP  approval  for 
additional  information  on  this  final  rule. 

Public  Comments 

The  public  comment  period  for  the 
September  15, 1995,  (60  FR  47907). 
notice  of  proposed  rulemaking  to 
approve  the  SIP  revisions  submitted  by 
the  State  of  Connecticut  for  the  purpose 
of  bringing  about  the  attainment  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  carbon  monoxide  closed 
on  October  16, 1995,  and  no  comments 
were  received. 

Final  Rulemaking  Action 

The  EPA  is  approving  collectively  the 
plan  revisions  submitted  to  EPA  for  the 
Connecticut  portion  of  the  NY-NJ-CT 
CO  nonattaiiunent  area  on  January  12, 
1993,  January  14,  1993,  April  7, 1994, 
and  August  1, 1995.  Among  other 
things,  Connecticut  has  demonstrated 
that  the  Connecticut  portion  of  the  NY- 
NJ-CT  CO  nonattainment  area  will 
continue  to  attain  the  CO  NAAQS 
throughDecember  31, 1995,  the 
applicable  attainment  date. 

'This  action  has  been  classified  as  a 
Table  3  action  for  signatu.re  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  Jiily  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  fi'om  review  under 
Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rtile  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

A  SIP  approval  does  not  create  any 
new  requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imfwsing.  Thereiore,  because  the  federal 
SIP -approval  Ooos  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
tmder  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 


economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Cnion  Electric  Co.  v.  17.5.  E.Pj\..  427 
U.S.  246.  256-66  (S.Q.  1976):  42  U.S.C 
7410  (a)(2). 

As  noted,  additional  submittals  for 
the  CO  nonattainment  areas  are  required 
under  Section  186  and  187  of  the  Act 
The  EPA  will  determine  the  adequacy  of 
any  such  submittal  as  appropriate. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  Slate 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

The  Aamiiustrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  Section  110(a)(2)(A)-{K) 
and  110(a)(3)  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFR  Part  51. 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  25. 1995,  EPA 
must  imdertake  various  actions  in 
association  with  proposed  or  final  ndes 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
a^egate. 

llirough  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
prtigram  provided  for  under  section 
175A  and  section  187(a)(1)  of  the  Clean 
Air  Act.  The  rules  and  commitments 
approved  in  this  action  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  may  ultimately 
lead  to  the  private  sector  being  required 
to  certain  duties.  To  the  extent  that  the 
imposition  of  any  mandate  upon  the 
State,  local  or  tribal  governments  either 
as  the  owner  or  operator  of  a  source  or 
as  mandate  upon  the  private  sector. 
EPA's  action  will  impose  no  new 
requirements  imder  State  law;  such 
sources  are  already  subject  to  these 
requirements  tmder  Stale  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  results  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
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local,  or  tribal  govenunents  in  the 
aggregate  or  to  the  private  sector. 

Sofamiaaioa  to  Coogreae  and  Um 
Ganaral  Accomiting  Offica 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

LM  of  Snl^ecls  in  40  CSV  Part  52 

Incorporation  by  reference, 
Environmental  protection,  Air  pollution 
ccaitrol.  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  )una  7, 19M. 
lahBP.OaVUIan. 
Regiona]  AdnunSsbator,  EPA-Bagha  1. 

TMb  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52  is 
amended  as  follows: 

PART  S2-{AMENDEI>] 

1.  The  authority  citation  for  part  52 
continue*  to  read  as  follows: 
AadMrt^  42  U.S.a  7401-7671q. 


Subpart  H-ConnacUcut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(71)  to  read  as 
follows: 

I5ZJ70   Mwmcalenafptan. 

{€)••• 

(71)  Revisions  to  the  Connecticut 
State  Implementation  Plan  (SIP)  for 
carbon  monoxide  concerning  the  control 
of  carbon  monoxide  from  mobile 
sounds,  dated  January  12, 1993,  January 
14, 1993,  April  7, 1994,  and  August  1, 
1995  submitted  by  the  Connecticut 
Department  of  Environmental  Protection 
(CT  DEP). 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  August  1, 1995  which 
included  the  amendments  and  revisions 
to  the  Regulation  of  Connecticut  State 
Agencies  (RCSA),  Section  22a-174-28(a) 
regarding  the  definition  for  the 
Southwestern  Control  Area  and  that 
portion  of  the  definition  of  "control 
period"  that  applies  to  the 
Southwestern  Control  Area  with  an 
efiective  date  of  July  26, 1995. 

(ii)  Additional  materials. 

(A)  January  12, 1993  and  April  7, 
1994,  VMT  forecasts  beginning  with  the 
year  1993  and  including  all  subsequent 
years  up  to  the  year  of  attainment 
(1995). 

(B)  January  12, 1993  and  April  7, 
1994,  Carbon  Monoxide  Attabunent 
Demonstration  and  Contingency 
Measures. 


3.  Section  52.372  is  removed  and 


%8xJ3fn   [RMiMvedand  ceeefvedQ 

4.  Section  52.373  is  revised  to  read  as 
follows: 

181,373    ApfUDval  statin. 

(a)  The  Administrator  approves  the 
general  procedures  of  the  state's  sulfur 
control  regulations  (19-508-19)  and 
accompanying  narrative  submitted  on 
October  23, 1981,  and  November  4, 1981 
and  identified  under  S  52.370(c)(18). 
provided  that  any  individual  source 
approvals  granted  by  the  state  under  the 
Air  Pollution  Control/Energy  Trade 
Option  and  solid  fuel  burning 
permitting  system  are  submitted  to  EPA 
as  SIP  revisions. 

(b)  The  Administrator  approves  the 
total  stispended  particulate  regulation 
for  foundry  sand  processes  as  submitted 
and  identified  tmder  paragraph  (c)(22) 
of  this  section.  This  includes  only  the 
requirement  to  remove  ninety  percent  of 
the  particulate  matter  and  not  the 
requirement  to  emit  not  more  than  0.75 
poimds  of  particulate  per  ton  of  material 
cast,  a  provision  which  may  be  found  in 
state  regulation  19-50S-18(f)(3). 

5.  Section  52.374  is  amended  by 
revising  the  table  to  read  as  follows: 

ISZJ74   AtlalmmntdMM (or national 


Attainment  Dates  ESTABUSHED  By  Clean  Air  ACT  OF  1990 

Pokjlant 

Air  quat^r  cortrol  regkin  and  nonattaimnenl  area 

SO, 

PM-10 

NOj 

CO 

0, 

Primary 

Secondary 

A0CR41:  Eastern  Connecticul  Intrastate: 

MkMesex  County  (peit)  Al  portions  except  cWes 

(•) 

W 

(•) 

P) 

p) 

p) 

New  London  County  _.._ 

(■) 

M 

(•) 

P) 

p) 

(■: 

Tdand  Cowity  (part)  All  poitens  except  dlias  and 

tnvna  in  Hartford  Area  ......................... ...„. 

(•) 

n 

(•) 

P) 

p) 

p) 

(■) 

n 

(•) 

P) 

p) 

p) 

Hartford  County  (part)  See  40  CFR  81 J07  ....... 

(•) 

P) 

(•) 

(•) 

(1 

p) 

UlcHWd  Coirty  (part)  See  40  CFR  81.307  — 

(■) 

w 

(•) 

P) 

M 

p) 

Wddeaex  CouHy  (part)  See  40  CFR  81.307  „. 

(•) 

(4 

(•) 

P) 

n 

p) 

Totand  County  (pert)  See  40  CFR  81 J07 

(■) 

w 

(•) 

P) 

« 

p) 

FaMMd  Cou«y  (part)  See  40  CFR  81.307  

(•) 

n 

(•) 

P) 

p) 

p) 

LUchiield  County  (part)  See  40  CFR  81.307 

(■) 

« 

(•) 

P) 

p) 

« 

New  Haven  County 

Al  portions  except  City  o«  New  Haven 

C) 

« 

(•) 

P) 

p) 

p) 

City  ol  New  Haven  

(•) 

p) 

(•) 

P) 

p) 

p) 

AQCfl  43:  NY^^J<rr  Interstate: 

New  Yortc-N.  New  Jersey-Long  Island  Area 

Fairtleld  County  (pert)  See  40  CFR  81 .307 

(■) 

p) 

(■) 

P) 

p) 

p) 

UtctiHelii  County  (part)  See  40  CFR  81 .307 

C) 

p) 

(■) 

P) 

p) 

p) 

(•) 

p) 

(■) 

P) 

p) 
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ATTAINMENT  DATES  ESTABUSHED  BY  CLEAN  AlR  ACT  OF  1990— Continued 


PolUwt 

Air  quaMy  control  region  and  nonattainment  area 

SO, 

PM-10 

NO, 

CO 

O, 

Primwy 

Secondary 

UtchMd  County  (pot)  Al  portions  except  dlies  and 
Areas - - 

P) 

P) 

P) 

« 

P) 

P) 

I 


'a)  Air  quaMy  levels  preeendy  below  prtmary  standards  or  aree  is 
'  Air  quaMy  levels  presently  below  secondary  starxiards  or  area  is 
Noveniber  15, 1986. 
(d)Dacent>er31.19eS. 
je)  NoMinbar  15, 1909. 
jo  November  IS,  2007. 
(g)  Decenter  31, 1995  (on»^ear  extension  granted). 


6.  Section  52.376  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

152.378    Control  (tralsgy:  Carlxm 
monoxioa, 

*        *        •        •        • 

(c)  Approval-On  January  12, 1993  and 
April  7, 1994,  the  Connecticut 
Department  of  Envirotunental  Protection 
submitted  revisions  to  the  carbon 
monoxide  State  Implementation  Plan  for 
VMT  forecasts,  contingency  measures, 
and  attaiimient  demonstration  for  CO. 
These  VMT  forecasts,  contingency 
measures,  and  attainment 
demonstration  were  submitted  by 
Coimecticut  to  satisfy  Federal 
requirements  under  sections 
187(a)(2)(A).  187(a)(3)  and  187(a)(7)  of 
the  Qean  Air  Act,  as  amended  in  1990, 
as  revisions  to  the  carbon  monoxide 
State  Implementation  Plan. 
IFR  Doc  96-18644  Filed  7-24-96;  S:4S  am] 


40CFRPartS2 

PL114-1-«78aa;  FRL-664<^6I 

Approval  and  PFomulgatlon  ot 
Imptomentatlon  Plans;  Illinois 

AOBWY:  Enviroiunental  Protection 

Agency. 

ACnON:  Direct  final  rule. 

summary:  On  May  5. 1995,  and  May  31, 
1995,  the  State  of  Illinois  submitted  a 
State  ImpIemenUtion  Plan  (SIP) 
revision  request  to  the  Environmental 
Protection  Agency  (EPA)  establishing 
regulations  for  motor  vehicle  refinishing 
operations  in  the  Chicago  and  Metro- 
East  ozone  nonattainment  areas,  as  part 
of  the  State's  15  percent  (%)  Rate  of 
Progress  (ROP)  plan  control  measures 
for  Volatile  Organic  Matter  (VOM) 
emissions.  VOM,  as  defined  by  the  State 
of  Illinois,  is  identical  to  "volatile 
organic  compounds"  (VOC),  as  defined 
by  EPA.  VOM  combines  with  oxides  of 
nitrogen  in  the  atmosphere  to  form 


ground-level  ozone,  commonly  known 
as  smog.  Exposure  to  ozone  is  associated 
with  a  wide  variety  of  human  health 
effects,  agricultural  crop  loss,  and 
damage  to  forests  and  ecosystems.  ROP 
plans  ate  intended  to  bring  areas  wliich 
have  been  exceeding  the  public  health 
based  Federal  ozone  air  quality  standard 
closer  to  attaining  this  standard.  This 
SIP  revision  contains  rules  which 
establish  VOM  content  limits  for  certain 
coatings  and  surface  preparation 
products  used  in  automobile  and  mobile 
equipment  refinishing  operations  in  the 
Chicago  and  Metro-East  areas,  as  well  as 
requires  these  operations  to  meet  certain 
equipment  and  work  practice  standards 
to  further  reduce  VOM.  Illinois  expects 
that  the  control  measures  specified  in 
this  SIP  revision  will  reduce  VOM 
emissions  by  16.30  tons  per  day  (TPD) 
in  the  Chicago  area  and  1.2  TPD  in  the 
Metro-East  area.  This  rulemaking  action 
approves,  through  direct  final,  the 
Illinois  motor  vehicle  refinishing  rule 
SIP  revision  request. 

DATES:  The  "direct  final"  is  effective  on 
September  23, 1996,  unless  EPA 
receives  adverse  or  critical  comments  by 
August  26, 1996.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  SIP  revision 
request  is  available  for  inspection  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone  Mark 
J.  Palermo  at  (312)  886-6082  before 
visiting  the  Region  5  Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Enviroiraientsl 
Protection  Agency,  77  West  Jackson 
Boulevard,  Qiicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo  at  (312)  886-6082. 


SUPPLEMBITARY  INF0RMATX3N: 
LBadcgroand 

Section  182(b)(1)  of  the  Clean  Air  Act 
(the  Act)  requires  all  moderate  and 
above  ozone  nonattaiiunent  areas  to 
achieve  a  15%  reduction  of  1990 
emissions  of  VOC  (VOM)  by  1996.  In 
Illinois,  the  C^cago  area  (Cook,  DuPage, 
Kane,  Lake,  McHeiuy.  Will  Counties 
and  Aux  Sable  and  Goose  Lake 
Townships  in  Grundy  County  and 
Oswego  Township  in  Kendall  County)  is 
classified  as  "severe"  nonattaiiunent  for 
ozone,  while  the  Metro-East  area 
(Madison,  Monroe,  and  St.  Clair 
Counties)  is  classified  as  "moderate"  . 
nonattainment.  As  such,  these  areas  are 
subject  to  the  15%  ROP  requirement. 

The  Act  specifies  under  section 
182(b)(l)(C]  that  the  15%  emission 
reduction  claimed  under  the  ROP  plan 
must  be  achieved  through  the 
implementation  of  control  measures 
through  revisions  to  the  SIP,  the 
promulgation  of  federal  rules,  or 
through  permits  under  Title  V  of  the 
Act,  by  November  15, 1996.  Cx>ntrol 
measures  implemented  before 
November  15, 1990,  are  precluded  fit>m 
counting  toward  the  15%  reduction. 

Illinois  has  adopted  and  submitted 
motor  vehicle  refinishing  rules  for  the 
control  of  VOM  as  a  revision  to  the  SIP 
for  the  purpose  of  meeting  the  15%  ROP 
plan  control  measure  requirement  for 
the  Chicago  and  Metro-East  ozone 
nonattainment  areas.  A  pubUc  hearing 
on  the  rule  was  held  on  December  16, 
1994,  in  Chicago.  Illinois.  The  rule  was 
adopted  by  the  Illinois  Pollution  Control 
Board  on  April  20, 1995.  The  rule 
became  effective  on  May  9, 1995:  it  was 
published  in  the  Illinois  State  Register 
on  May  19, 1995.  The  lUinois 
Environmental  Protection  Agency 
(EPA)  formally  submitted  the  motor 
vehicle  refinishing  rule  to  EPA  on  May 
5, 1995,  as  a  revision  to  the  Illinois  SIP 
for  ozone;  supplemental  documentation 
to  this  revision  was  submitted  on  May 
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31, 1995.  EPA  mads  a  finding  of 
completenen  in  a  latter  dated  July  13, 
1995. 

The  May  S,  1995,  and  May  31, 1995 
submittals  include  the  following  new  or 
terviaed  rules: 

Part  2il:Defbutk»tt  and  CmemI  Provisions 

Subpart  B:  Definitions 

211.240    Adhesion  ProniotBT 

211.495    Anti-Glara/Satey  Coetiog 

211.685    Basacoal/aaaicoat  System 

211.1175    Elastomarlc  Materials 

211.3915    Mobils  Equipment 

211.3960    Motor  Vehicles 

21 1.3905    Motor  Vehicle  Refiaishisg 

211.5010    Ptscoat 

211.5061    Pretreelmaiit  Wsih  Primer 

211.5060    Primer  Sealer 

21 1.5090    Primer  Surfacer  Coet 

21 1.8145    Specialty  Coalings  for  Motor 

Vehicles 
211.8540    Sur&ce  Pre{iaralioa  Materials 
211.6620    Thne  or  Four  Stage  Coeting 

System 
211.6895    Topcoat  System 
211.8720    Touch-Up  Coating 
211.6880    Unlfbim  Finish  Blender 

Air<  2tB:  Organic  Material  Emitsion 
Standards  and  Limitations  for  the  Chicago 
Area 

Subpart  HH:  Motor  Vehicle  Beftnisbing 
218.780    Emission  Limitations 
218.762    Alternative  Control  Requirements 
218.784    Equipment  SpeciHcalions 

218.786  Surbce  Preparatioo  Materials 

218.787  Work  Practices 

218.788  Testing 

218.789  Monitoring  end  Recordlceeping  for 
Coatzol  Devices 

218.790  General  Recordkeeping  and 
Reporting 

216.791  Compliance  Dale 

218.792  Registration 

Part  219:  Organic  Material  Eaussion 
Standards  and  Limitations  for  the  Metro-East 
St.  Louis  Area 

Subpart  HH:  Motor  Vehicle  Refinishing 
219.780    Emission  Limiutions 
219.782    Altametive  Control  Requirements 
219.784    Equipment  Specifications 
219.786    Sur&ce  Preparation  Materials 
219787    Work  Practices 

219.788  Testing 

219.789  Monitoring  and  Record  keeping  for 
Control  Devices 

219.790  General  Record  keeping  and 
Reporting 

219.791  Compllsnce  Dale 

219.792  Registiaiion 

The  motor  vehicle  refinishing 
regulations  contained  in  part  218  are 
identical  to  those  in  part  219  except  for 
the  areas  of  applicability.  Part  218 
applies  to  the  Chicago  ai«a,  while  part 
219  applies  to  the  Metro-East  area. 
EPA's  evaluation  of  these  rules  are  as 
fbllowi. 


n.  EralnalioB  of  Knles 

As  previously  discussed,  this  SIP 
submittal  is  required  by  the  Act  to  the 
extent  that  the  rule  suinnltted  is  part  of 
the  Illinois  15%  ROP  plan. 

A  review  of  what  emission  isductian 
this  SIP  achieves  for  purposes  of  the 
Illinois  15%  ROP  plans  will  be 
addressed  when  rulemaking  on  the 
Chicago  15%  ROP  SIP,  and  the  Metro- 
East  15%  ROP  SIP  U  taken.  [EPA  will 
take  rulemaking  on  the  overall  1S% 
ROP  in  subsequent  rulemaking 
action(s).)  It  should  also  be  noted  that 
Illinois'  motor  vehicle  refinishing  rules 
are  not  required  to  be  reviewed  for 
purposes  of  Reasonably  Available 
Control  Technology  (RACT) 
requirements  under  the  Act  because  no 
motor  vehicle  refinishing  fscility  in 
Illinois  has  the  potential  to  emit  at  least 
25  tons  of  VOC.  which  would  qualii^-  s 
major  source  for  RACT  purposes. 

In  order  to  determine  the 
approvability  of  the  Illinois  motor 
refinishing  SIP,  the  rule  was  reviewed 
for  its  consistency  with  section  110  and 
part  D  of  the  Act,  and  its  enforceability. 
Used  in  this  analysis  were  EPA  policy 
guidance  documents,  including  the  diatt 
Control  Techniques  Guidelines  (CTC) 
for  motor  vehicle  refinishing:  the 
Alternative  Control  Techniques  (ACT) 
document  for  motor  vehicle  refinishing; 
and  the  June  1992,  model  VOC  rules  as 
they  pertain  to  add-on  control  systems. 
A  discussion  of  the  rule  and  EPA's  rule 
analysis  is  as  follows. 

i3e^nyb'ons 

The  new  definitions  added  to  part 
211,  which  are  based  upon  similar 
definitions  in  the  ACT  and  draft  CTG, 
accurately  describe  the  sub)ect  industry, 
the  subject  and  exempt  coating 
categories,  and  the  applicable  control 
methods  and  equipment  specified  in  the 
rule.  These  definiUons  are.  therafoie, 
approvahle. 

Sections  218/219.780    Emission 
Limitations 

The  emission  limitations  specified  in 
these  sections  apply  to  all  owners  or 
operators  of  a  motor  vehicle  refinishing 
operation  located  in  the  Chicago  and 
Metro-East  ozone  nonattainiment  areas. 
"Motor  vehicle  refinishing"  is  defined 
in  this  rule  as  any  application  of  coating 
to  motor  vehicle,  mobile  equipment,  or 
their  parts  and  components,  which  is 
subsequent  to  the  original  coating 
applied  at  an  original  equipment 
manu&cturing  plant  (211.3965).  In  turn, 
"motor  vehicles"  means  automobiles, 
trucks,  vans,  motorcycles,  or  buses 
(211.3960).  Finally,  'mobile 
equipment"  is  any  equipment  which 


may  be  drawn  or  is  capable  of  being 
driven  on  a  roadway,  other  than  motcar 
vehicles,  including,  but  not  limited  to, 
truck  or  automobile  trailers,  (arm 
marhlnery,  construction  equipment, 
street  cleaners,  and  golf  carts  (211.3915). 

Sections  218/219.780  establish  VOM 
content  limitations  for  specified 
categories  of  coatings  applied  at  each 
coaUng  applicator  used  in  motor  vehicle 
refinisning  operations.  Touch-up 
coatings,  however,  are  exempt  from 
VOM  content  limiutions  (218/ 
219.780(a))  "Touch-up  coatings"  are 
defined  in  the  rule  as  coatings  applied 
by  brush  or  hand  held,  non-refiUable 
aerosol  cans  to  repair  minor  surface 
damage  and  imperfections  (211.6720). 

Likewise,  sections  218/219.786 
provide  VOM  content  limits  for  surface 
preparation  products,  which  are  used  to 
remove  foreign  matter,  such  as  wax,  tar, 
grease,  and  silicone  from  the  sur&ce  to 
be  coated. 

The  specific  VOM  content  limitation 
for  each  (XMting  and  siuface  preparation 
material  category  is  as  follows, 
expressed  as  imits  of  VOM  per  voliune 
ot  coating  or  product  appliod  at  each 
coating  or  product  applicator,  minus 
water  and  any  compounds  that  are 
specifically  exempted  from  the 
definitioo  of  VOM: 


kg/l 

b^^ 

0.78 

(2)  Preooal 

0.66 

S.S 

(3)  Pitmer/priiner  sur- 

iBcercortng __ 

0.S8 

4.8 

0.55 

4.6 

(5)  Topooal  system  or 

besecoet/dearcoot  .... 

0.60 

5.0 

(6)  Three  or  tour  stage 

topcoat  system 

0.63 

5.2 

(7)  Spedaty  coalings  ... 

034 

7.0 

(8)  AnlH^aretelaty 

0.84 

(9)  Plastic  ports  prapa- 

078 

65 

(10)  Preparalion  Prod- 

ucis  tor  ottwr  sub- 

sbates 

0.17 

1.4 

These  emission  limitations  are 
generally  based  on  "option  1"  coating 
limits  in  the  draft  CTG.  The  Illinois  rule 
requires  that  all  coatings  must  be  used 
according  to  manufacturer's 
specifications  and  if  the  coating  is 
mixed  with  additives  prior  to 
application,  this  mixing  caimot  create  a 
violation  of  the  VOM  content 
limitations  (21B/219.780(b)). 

Further,  specialty  coatings  must 
represent  no  more  than  5  percent,  by 
volume,  of  all  coatings  applied  by  a 
source  on  a  monthly  basis  (218/ 
219.'/80<c)).  This  requirement  is  based 
upon  a  draft  CTG  recommendation  to 


Fedwal  R«gi«tw  /  VoL  61,  No.  144  /  Thuraday.  July  25.  1996  /  Rules  and  Regulations        38579 


assure  that  specialty  coatings  are  not 
used  as  substitutes  for  coatings  which 
are  subject  to  more  stringent  emission 
limits.  Specialty  coatings  for  motor 
vehicles  are  defined  as  coatings  used  for 
unusual  job  performance  requirements, 
including,  but  not  limited  to,  adhesion 
promoters,  uniform  finish  blenders, 
elastomeric  materials,  gloss  Batteners. 
and  bright  metal  trim  repair  (211.6145). 

The  rule  also  contains  equations 
based  on  those  contained  in  the  draft 
CTC  to  determine  the  weighted  average 
VOM  content  of  topcoat  systems,  which 
include  dearcoat/basecoat  and  three  or 
four  stage  topcoat  systems  (218/ 
219.780(d)).  This  average  must  be  at  or 
below  the  limit  to  be  in  compliance. 

Sections 218/219.782    Alternative 
Control  Requirements 

As  an  alternative  to  complying  with 
the  coating  requirements  of  this  rule, 
sections  218/219.782  allow  a  subject 
motor  vehicle  refinishing  operation  to 
operate  control  equipment  that  reduces 
VOM  at  the  source  by  at  least  90 
percent.  Subsection  (b)  states  that  a 
facility  may  operate  either  an 
afterbiuner  or  carbon  adsorber,  or  use  an 
equivalent  alternative  control  plan  if 
approved  by  the  lEPA  and  EPA  through 
federally  eiiforceable  permit  conditions. 

On  December  17. 1992  (57  FR  at 
59928),  EPA  approved  Illinois'  existing 
Operating  Permit  program  as  satisfying 
EPA's  June  28, 1989  (57  FR  at  27274). 
five  criteria  regarding  Federal 
enforceability.  One  of  the  criteria  is  that 
permits  may  not  be  issued  that  make 
less  stringent  any  SIP  limitation  or 
requirement.  EPA's  December  17,  1992, 
rulemaking  states  that  operating  permits 
issued  by  Illinois  in  conjformance  with 
the  five  criteria  (including  the 
prohibition  against  States  issuing 
operating  permit  limits  less  stringent 
than  the  regulations  in  the  SIP) 
discussed  in  the  June  28, 1989, 
rulemaking  will  be  considered  federally 
enforceable.  The  December  17, 1992. 
rulemaking  also  states  Illinois'  operating 
permit  program  allows  EPA  to  deem  an 
operating  permit  not  "federally 
enforceable." 

On  July  21, 1992.  EPA  promidgated  a 
new  part  70  of  chapter  1  of  title  40  of 
the  Code  of  Federal  Regulations  (CFR) 
(See  57  FR  32250).  This  new  part  70 
contains  regulations,  required  by  Title  V 
of  the  Act,  that  require  and  specify  the 
minimum  elements  of  Stale  operating 
permit  programs.  Part  70  is  therefore  an 
appropriate  basis  for  evaluating  the 
acceptability  of  Illinois'  use  of  federally 
enforceable  Stale  operating  permits 
(FESOP)  and  Title  V  permits  in  iU  VOM 
rules. 


If  an  appUcaUs  implementation  plan 
allows  a  determination  of  an  ahemative 
emission  limit  at  a  part  70  source, 
equivalent  to  that  contained  in  the  plan, 
to  be  made  in  the  permit  issuance, 
renewal,  or  significant  modification 
process,  and  iLe  State  elects  to  use  such 
pr(x»ss,  any  permit  containing  such 
equivalency  determination  shall  contain 
provisions  to  ensure  that  any  resulting 
emissions  limit  has  been  demonstrated 
to  be  quantifiable,  accountable, 
enlbt(»able,  and  based  on  repUcable 
pr(x»dure8. 

EPA  has  therefore  determined  that 
section  218/219.782(b),  is  approvahle 
because  it  requires  that  any  alteraative 
must  be  equivalent  to  the  underlying 
SIP  requirements  (consistent  with  part 
70)  and  EPA  can  deem  t  permit 
containing  an  alternative  control  plan  to 
be  not  "federally  enforceable"  if  it 
dateimines  that  a  permit  is  not 
quantifiable  or  practically  enforceable  or 
a  permit  relaxes  the  SIP.  The  underlying 
SIP.  to  which  any  equivalent  alternative 
control  plan  must  be  compared,  has 
federally  raiforceable  control 
requirements,  lest  methods,  and  record 
keeping  and  reporting  requirements. 
The  procedures  for  EPA's  approval  of 
these  alternative  control  plans  are 
specified  in  a  September  13, 1995,  letier 
from  the  lEPA  to  Region  5  of  the  EPA. 

Sections  218/219.784    Equipment 
Specifications 

Besides  meeting  VOM  content  limits 
for  coatings  and  surface  preparation 
materials,  motor  vehicle  refinishing 
operations  in  the  Chicago  and  Metro 
East  nonattainment  areas  using  20  or 
more  gallons  of  coating  per  calendar 
year  are  required  by  sections  218/ 
219.784  to  coal  motor  vehicles,  mobile 
equipment,  or  their  parts  and 
components  using  either  electrostatic  or 
high  volume  low  pressure  (HVLP)  spray 
equipment.  Electrostatic  spray  is  aliisady 
defined  in  part  211  as  a  spray  coating 
method  in  which  opposite  electrical 
charges  are  applied  to  the  substrate  and 
the  coating:  the  coating  is  attracted  to 
the  object  due  to  the  electrostatic 
potential  between  them  (211.1890). 
Likewise,  HVLP  spray  is  defined  as 
equipment  used  to  apply  coatings  by 
means  of  a  spray  gim  which  operates 
between  0.1  and  10  pounds  per  square 
inch  gauge  (psig)  air  pressure 
(211.2990).  'These  two  definitions  have 
already  been  approved  in  a  prior 
rulemaking  action  on  September  9, 1994 
(See  59  FR  at  46562).  The  spray  gtms  are 
required  by  the  Illinois  rule  to  be 
calibrated,  operated,  and  maintained  in 
accordance  with  the  manufacturer's 
specifications.  Use  of  this  equipment 
increases  the  transfer  efficiency  of  the 


coating  from  the  applicator  to  the 
surface,  thereby  reducing  ovetspny  and 
resultant  VOM  emissions. 

Facilities  which  apply  20  or  more 
gallons  of  coating  per  year  are  also 
required  under  sections  218/219.784  to 
clean  all  coating  applicatora  with  a 
device  that  redJrculates  solvent  during 
the  cleaning  process,  collects  spent 
solvent  so  it  is  available  for  disposal  or 
recycling,  and  minimizes  evaporation  of 
solvents  during  cleaning,  rinsing, 
draining,  and  storage. 

Sections  218/219. 786    Surface 
Preparation  Materials 

These  sections  are  discussed  in 
conjunction  with  sections  218/219.780 
above. 

Sections  218/219.787    Work  Practices 

Sections  218/219.787  require  that 
every  motor  vehicle  refinishing 
operation  in  the  Chicago  and  Metro-East 
ozone  nonattainment  areas  ensures  that 
fr«sh  and  spent  solvent,  cloth  or  paper 
used  to  apply  solvent  for  surface 
preparation  or  cleanup,  waste  paint,  and 
sludge  are  stored  in  dosed  containera. 
This  is  intended  to  reduce  evaporation 
of  solvent  and  resultant  VOM  emissions. 
Further,  facilities  which  are  exempt 
from  equipment  specifications  because 
they  use  less  than  20  gallons  of  coating 
per  year  must  direct  solvent  used  to 
clean  coating  applicator  equipment  and 
paint  lines  into  a  container  for  proper 
disposal  or  recycling. 

Sections  218/219.788     Testing 

Under  sections  218/219.787.  motor 
vehide  refinishing  fadlities  are 
required,  upon  the  request  of  lEPA.  to 
conduct  tests  in  order  to  demonstrate 
compliance  with  VOM  limits  or  control 
device  requirements.  These  tests  are  to 
be  done  in  accoidance  with  the 
applicable  test  methods  and  procedures 
spedfied  in  sections  218/219.105, 
which  were  approved  and  incorporated 
into  the  Illinois  SIP  on  September  9. 
1994  (See  59  FR  at  46562). 

The  fadlity  shall  notify  lEPA  30  days 
prior  to  conducting  such  tests,  as  well 
as  submit  all  test  results  to  lEPA  within 
45  days  after  completion  of  the  tests.  In 
addition,  sections  218/219.788  state  that 
nothing  in  these  sections  shall  limit  the 
authority  to  require  testing  or  inspect 
facilities  imder  section  1 14  of  the  Act 

Sections  Section  218/219.789 
Monitoring  and  Record  keeping  for 
Control  Devices 

Sources  using  add-on  control  devices 
to  comply  with  this  rule  are  required 
under  sections  218/219.789  to  install 
and  operate  equipment  to  continuously 
monitor  each  control  device  as  specified 


38580        Fedaral  Kogiatar  /  Vol.  61.  Na  144  /  Thursday,  luly  25,  1996  /  Rules  and  Regulations 


Federal  Ragirter  /  Vol.  61,  No.  144  /  Thursday,  July  25.  1996  /  Rules  and  Regulattmns        38581 


in  sections  218/219.10S(dH2)(A).  which 
was  sppiovad  und  incoiporated  into  the 
SIP  on  September  9, 1994  (See  59  FR  at 
46S62).  Facilities  must  also  keep  and 
meintnin  for  three  consecutive  years 
records  of  parameters  for  control 
devices  as  monitored,  as  well  as  logs  of 
operating  time  and  maintenance  of  the 
control  device  and  monitoring 
equipment,  and  make  all  such  records 
available  to  lEPA  immediately  upon 
request.  These  requirements  are 
generally  consistent  with  those 
provided  in  the  June  1992  VOC  model 
rules  for  add-on  control  devices. 

An  sltemative  monitoring  method,  or 
monitoring  of  other  parameters  than 
required,  can  be  used  if  approved  by  the 
lEPA  and  EPA  through  federally 
enforceeble  permit  conditions.  As 
discussed  previously  for  altemativa 
control  plans  under  section  218/ 
219.782,  EPA  approved,  on  December 
17, 1992  (57  FR  at  59928),  Illinois' 
existing  Operating  Permit  program  as 
satisfying  EPA's  June  28, 1989  (57  FR  at 
27274),  five  criteria  regarding  Federal 
enforceability.  Moreover,  these  federally 
enforceeble  permit  conditions  are 
subject  to  the  approvability  criteria 
outlined  in  the  July  21, 1992, 
nilemaking  establishing  40  CFR  part  70 
(57  n(  32250).  The  procedures  for  EPA's 
review  and  approval  for  these 
alternative  monitoring  methods  and 
parameters  ore  specified  in  a  September 
13, 1995,  letter  fit>m  lEPA  to  Region  5 
of  EPA.  These  sections  are,  therefore, 
approvable. 

Section  218.219    General  Record 
keeping  and  Reporting 

All  motor  vehicle  refinishing 
operations  in  the  Chicago  and  Metro- 
East  ozone  nonattainment  areas  shall 
keep  the  following  records  on  a  monthly 
basis  for  three  consecutive  years,  and 
the  records  shall  be  available  to  lEPA 
immediately  upon  request,  as  required 
by  sections  218/219.790: 

(a)  the  name  and  manufacturer  of  each 
coeting  and  surfece  preparation  product 
used  at  the  facility  each  month: 

(b)  the  volume  of  each  category  of 
coating  purchased  (specified  according 
to  emission  limit  categories)  by  the 
bdlity  each  month; 

(c)  the  coating  mixing  instructions,  as 
specified  and  supplied  by  the 
manubcttuer,  for  each  coating 
purchased  each  month: 

(d)  the  VOM  content,  expressed  as 
weight  of  VOM  per  volume  of  coating, 
minus  water  and  any  compounds  that 
are  specifically  exempted  from  the 
definition  of  VOM,  recorded  on  a 
monthly  basis  for 


(1)  each  coating  as  purchased,  if  not 
to  be  mixed  with  additives  prior  to 
application  on  the  substrate:  or, 

(2)  each  coating  after  mixing 
according  to  the  manufacturer's 
Instructians; 

(e)  the  weighted  average  VOM  content 
of  each  basecoat/clearcoat,  and  three  or 
four  stage  coeting  system  purchased  by 
the  source,  recorded  on  a  monthly  basis; 

(f)  the  total  monthly  volume  ofall 
specialty  coatings  purchased  and  the 
percentage  specialty  coatings  compiiaed 
in  the  aggregate  of  all  coatings 
purefaaaed  by  the  source  each  month: 

(g)  the  volume  of  each  category  of 
surface  preparation  material,  as 
specified  by  the  emission  limit 
categories,  purchased  by  the  source  each 
month; 

(h)  the  VOM  content,  expressed  as 
weight  of  VOM  per  volume  of  material, 
including  water,  of  each  surface 
preparation  material  purchased  by  the 
source,  recorded  on  a  monthly  basis. 

Although  the  draft  CTG  for  motor 
vehicle  refinishing  recommends  that 
rules  require  daily  record  keeping  of 
coatings  and  additives  to  detennine 
compliance,  Illinois  indicates  that  the 
State  rule's  requirements  are  adequate 
for  the  following  reasons.  On  April  30, 
1996,  EPA  proposed  a  National  rule 
requiring  motor  vehicle  refinishing 
manufacturers  to  meet  coating  emission 
limits  that  are  as  stringent  as,  or  tighter 
than,  the  coating  limits  required  under 
the  Illinois  rule  [See  61  FR  19005).  This 
rule  is'required  to  be  made  final  by 
March,  1997,  as  estabUshed  under  the 
schedule  for  promulgating  consumer 
and  commercial  products,  which  was 
published  on  March  23. 1995  [See  58  FR 
at  15264).  The  Federal  rule  for  motor 
vehicle  refinishing  coating 
manufacturers,  once  final,  will  assure 
that  cxiating  purchases  made  by 
refinishing  operations  covered  under 
the  Illinois  pile,  will,  when  prepared  for 
application  according  to  the 
manufacturer's  mixing  instructions, 
meet  the  applicable  VOM  content  limit. 
Illinois  further  indicates  that  based  on 
extensive  outreach  with  the  affected 
motor  vehicle  refinishing  industry,  the 
State  is  assured  that  manufacturer's 
mixing  instructions  are  strictly  followed 
because  the  industry  is  dependent  on 
using  these  instructions  in  conjunction 
with  computerized  mixing  equipment, 
in  order  to  obtain  customer  satisfaction 
with  the  color  match  of  the  finished  job, 
and  to  properly  adhere  to  the  conditions 
of  the  coeting  manu&cturer's  warranty. 

Finally,  although  certain  record 
keeping  reqtiirements  are  required  for 
touch-up  coatings  exemptions  under 
rules  for  other  coating  source  categories 
to  ensure  the  exempted  coatings  are 


being  used  as  substitutes  for  covered 
coatings,  such  record  keeping  does  not 
need  to  be  kept  for  motor  vehicle 
refinishing  touch-up  coatings  exempted 
under  section  218/219.780,  because 
these  coatings  are  typically  dispensed 
fiom  small  containen  and  are  not 
capable  of  being  used  as  substitutes  for 
the  subject  coatings. 

Based  on  the  reasons  outlined  above, 
EPA  finds  that  the  Illinois  rule's  record 
keeping  is  acceptable  for  detennining 
compliance. 

Section  218/21 9. 791    Compliance  Date 

Sections  218/219.791  require  that 
every  motor  vehicle  refinishing 
operation  in  the  Chicago  and  Metro-East 
ozone  nonattainment  areas  comply  with 
applicable  requirements  of  this  rule  by 
March  15, 1996,  upon  modification,  or 
upon  initial  start-up. 

Section  218/219    RegistraOan 

In  accordance  with  sections  218/ 
219.792,  each  motor  vehicle  refinishing 
operation  shall  report  to  the  lEPA  before 
or  on  its  compliance  date  and  annually 
thereafter  the  following  information:  a 
description  of  all  coaling  operations  of 
all  refinishing  and  associated  surface 
preparation  operations  at  the  source, 
along  with  a  description  of  all  coating 
applicatora,  cleanup  operations,  and 
work  practices  at  the  source: 
certification  that  the  source  uses  less 
than  20  gallons  of  coating  per  year  (if 
applicable):  a  written  declaration  stating 
whether  the  source  is  in  compliance 
with  coating  VOM  content  limits  or 
compliance  with  control  device 
requirements;  and  a  description  of  any 
control  device  used  and  when  the 
device  became  operational.  These 
reporting  requirements  are  acceptable. 

IV.  Final  Rulemaking  Action 

The  EPA  approves,  through  direct 
final,  the  Illinois  SIP  revision  request 
governing  the  control  of  VOM  from 
motor  vehicle  refinishing  facilities  in 
the  Chicago  and  Metro-East  ozone 
nonattainment  areas. 

V,  Procedural  Background 

A.  Direct  Final  Action 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  sctlon  as  a  noncontroveraial 
revision  and  anticipates  no  adverse 
comments.  However,  EPA  is  publishing 
a  separate  doctunent  in  this  Federal 
Ke^sler  pubUcation,  which  constitutes 
a  "proposed  approval"  of  the  requested 
SIP  revision  and  clarifies  that  the 
rulemaking  will  not  be  deemed  final  if 
timely  adverse  or  critical  comments  are 
filed.  The  "direct  final"  approval  shall 
be  eSsctive  on  September  23. 1996. 


unless  EPA  receives  adverse  or  critical 
comments  by  August  26, 1996.  If  EPA 
receives  comments  adverse  to  or  critical 
of  the  approval  discussed  above,  EPA 
will  withdrew  this  approval  before  its 
efiective  date  by  publishing  a 
subsequent  Federal  Register  document 
which  withdraws  this  final  action.  All 
pubUc  comments  received  vrill  then  be 
addressed  in  a  subsequent  rulemaking 
document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  EPA  hereby  advises  the  public 
that  this  action  will  be  efiiective  on 
September  23, 1996. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  sctlon  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Regialer  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  bom  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

C.  Applicability  to  Future  SIP  Decisions 
Nothing  in  this  action  should  be 

construed  as  permitting,  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  Ught  of  specific  technical, 
economic  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

D.  Unfunded  Mandates 
Section  202  of  the  Unfimded 

Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22, 1995)  requires 
that  the  EPA  prepere  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
«ignifir«ntly  or  uniquely  aSected  by  the 
rule. 

Under  section  205  of  the  Unfimded 
Mandates  Act,  the  EPA  must  identiiy 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
pte^red.  The  EPA  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 


alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  EPA  explains  why 
this  alternative  is  not  selected  or  the 
selection  of  this  alternative  Is 
inconsistent  with  law. 

This  final  rule  only  approves  the 
incorporation  of  existing  state  rules  into 
the  SIP  and  imposes  no  additional 
requirements.  'This  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  SlOO  million  in  any 
one  year.  EPA.  therefore,  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addr^sed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  altemstlve. 
Furthermore,  because  small 
governments  will  not  be  significantly  or 
uniquely  affected  by  this  rule,  the  EPA 
is  not  required  to  develop  a  plan  with 
regard  to  small  governments. 

E.  Regulatory  Flexibility  Analysis 
Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C  603 
and  604.)  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
Impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  s  State  has 
already  imposed,  llierefore,  because  the 
Federal  SIP-approval  does  not  Impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entitles  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  the  State 
action.  The  Qean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SlPs  on 
such  groimds.  Union  Electric  Co.  v. 
EPA..  427  U.S.  246,  256-66  (S.CL  1976); 
42  U.S.C.  section  7410(a)(2). 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 


today's  Federal  Rogiitor.  This  rule  is 
not  a  "major  rule"  as  defined  by  section- 
804(2)  of  the  APA  as  amended. 

G.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Qean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  23, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

Liat  of  Subtecta  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Ozone,  Volatile  organic 
compounds. 

Dated:  July  3, 1996. 
VaUai  V.  Adamkns, 
Reponal  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— (AMENOEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aatharity:  42  U.S.C  7401-7e7Iq. 

Subpart  0-4lllnols 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(120)  to  read  as 
follows: 

fB2.720    MantlflcMlonafplan. 

•  •  •  •  * 

(0  •  •  * 

(120)  On  May  5, 1995.  and  May  31, 
1995,  the  State  of  Illinois  submitted  a 
rule  for  motor  vehicle  refinishing 
operations,  which  consisted  of  new 
volatile  organic  material  (VOM) 
emission  limitations  to  the  Ozone 
Control  Plan  for  the  Chicago  and  Metro 
East  St.  Louis  areas.  This  State 
Implementation  Plan  revision  contains 
rules  which  establish  VOM  content 
limits  for  certain  coatings  and  surface 
preparation  products  used  in 
automobile  and  mobile  equipment 
refinishing  operations  in  the  Chicago 
and  Metro-East  area,  as  well  as  requires 
these  operations  to  meet  certain 
equipment  and  work  practice  standards 
to  further  reduce  VOM. 
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(i)  IiKorpomtion  by  nference.  UUnois 
Adminiitiative  Code,  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emiasiaiu 
Standards  and  Limitations  for 
Stationary  Sources. 

(A]  Part  211:  Definitions  and  General 
Provisions.  Subpart  B:  Definitiana, 
Sections  211.240  Adhesion  Promoter, 
211.405  Anti-Glare/Saiety  Coating, 
211.685  Baaecoat/Claarcoat  System, 
211.1875  Elastomeric  Materials. 
211.3915  Mobile  Equipment,  211.3960 
Motor  Veliicles,  211.3965  Motor  Vehicle 
ReSnishing,  211.5010  Piecoat,  211.5061 
Pietreatment  Wash  Primer,  211.5060 
Primer  Sealer,  211.5090  Primer  Suriacer 
Coat,  211.6145  Specialty  Coatings  for 
Motor  Vehicles,  211.6540  Surface 
Preparation  Materials,  211.6620  Three 
or  Four  Stage  Coating  System.  211.6695 
TiqMxwt  System,  211.6720  Touch-Up 
Coating.  211.6860  Uniform  Finish 
Blender,  amended  at  19  111.  6823, 
efilBctive  May  9, 1905. 

(B]  Fait  218:  Organic  Material 
Emission  Standards  and  Limitations  for 
the  Chicago  Area,  Subpart  HH;  Motor 
Vehicle  ReSnishing,  Sections  218.780 
Emission  Limitations,  218.782 
Alternative  Control  Requirements, 
218.784  Equipment  Specifications, 

218.786  Surface  Preparation  Materials, 

218.787  Work  F'ractices.  218.788 
Testing.  218.789  Monitoring  and  Record 
keeping  for  Control  Devices,  218.790 
General  Record  keeping  and  Reporting, 
218.791  Compliance  Date,  218.792 
Registration,  amended  at  19  lU.  6848, 
eOactive  May  9, 1995. 

(C]  Part  219:  Organic  Material 
Emissions  Standards  and  Limitations  for 
the  Metro-East  Area,  Subpart  HH:  Motor 
Vehicle  ReSnishing,  Sections  219.780 
Emission  limitations,  219.782 
AltemaSve  Control  Requirements, 
219.784  Equipment  Specifications, 

219.788  Surface  Preparation  Materials, 
219.787  Work  Practices,  219.788 
Testing,  219.789  Monitoring  and  Record 
keeping  for  Control  Devices,  219.790 
General  Record  keeping  and  Reporting, 
219.791  Compliance  Date  219.792 
Registration,  amended  at  19  Ql.  Reg. 
6958.  effective  May  9, 1995. 

*        •        •        •        • 
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Approval  and  Pronuloatfoii  of  Air 
QuaHty  fenptanMntadon  Plans;  HUnota: 
Motof  VaMcIa  Inapactlon  and 


AOBICV:  Environmental  Piotectian 
Agency  (EPA). 
ACTKM:  Final  rule. 


EPA  is  approving  portions 
and  conditionally  approving  other 
portions  of  a  vehicle  inspection  and 
maintmance  (I/M)  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
State  of  Illinois  on  June  29, 1995,  based 
on  the  State's  April  22, 1996.  letter  of 
commitment  to  submit  certain  items 
within  one  year  of  the  final  conditional 
approval,  litis  revision  provides  for  the 
adoption  and  implementation  of  an 
enhanced  I/M  program  in  twth  the 
Chicago  severe  ozone  nonattainment 
area  and  the  East  St.  Louis  moderate 
ozone  nonattainment  area.  Both  areas 
are  required  to  attain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  as  specified  under  the  Clean 
Air  Act  (Act)  by  2007  and  1996 
respectively.  Illinois  indicates  that  the 
implementation  of  this  important 
program  in  the  two  areas  stated  above, 
will  reduce  vehicle  emissions  which 
contribute  to  the  formation  of  urban 
smog  in  Illinois  by  more  than  38  tons 
per  day.  In  support  of  the  conditional 
approval  of  the  SIP  revision,  the  State 
has  submitted  the  State's  Request-For- 
Proposals  as  supplemental  information 
to  the  SIP.  In  addition,  the  State  has 
committed  in  an  April  22, 1996,  letter 
to  submit  to  EPA  as  supplemental 
information  in  support  of  the  SIP,  the 
State's  Snal  I/M  contract  and  any  rules 
necessary  to  address  the  requirements 
identified  in  the  analysis  section  of  this 
document. 

EFFECTIVE  DATE:  This  final  rule  is 
eSiactive  July  25, 1996. 
ADOflESSES:  Materials  relevant  to  this 
rulemaking  are  available  for  inspection 
at  the  following  address:  (It  is 
recommended  that  you  telephone 
Francisco  J.  Acevedo  at  (312)  886-6061, 
before  visiting  the  Region  5  office.)  U.S. 
Environmental  Protection  Agency, 
Region  S,  Air  and  Radiation  Division, 
Air  Programs  Branch,  77  West  Jackson 
Boulevard  (AR-1BJ),  Chicago,  Illinois 
60604. 

FOR  FURTHER  INF0«MATK3N  CONTACT: 
Francisco  J.  Acevedo.  Enviroiunental 
Engineer,  Regulation  Development 
Se^on,  Air  Programs  Branch  (AR-18J), 
United  States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 


Boulevard,  Chicago,  Illinois  60604, 
(312)  886-6061. 

aUPPLEMBITARY  MFOMM'nON: 

L  Inlrodacliaa 

Motor  vehicles  are  significant 
contributors  of  volatile  oxganic 
compounds  (VOC),  carbon  monoxide 
(CO),  and  nitrogen  oxide  (NOx) 
emissions.  The  motor  vehicle  inspection 
and  maintenance  program  is  an  effective 
means  of  reducing  these  emissions. 
Despite  improvements  in  emission 
control  technology  in  past  years,  mobile 
sources  in  urban  areas  continue  to 
remain  responsible  for  roughly  half  of 
the  emissions  of  VOC  causing  ozone, 
and  most  of  the  emissions  of  CO.  They 
also  emit  substantial  amounts  of 
nitrogen  oxides  andai^  toxics.  This  is 
because  the  number  of  vehicle  miles 
traveled  has  doubled  in  the  last  20  yean 
to  2  triUlon  miles  per  year,  oQsetting 
much  of  the  technological  progress  in 
vehicle  emission  control  over  the  same 
period.  Projections  indicate  that  the 
steady  growth  In  vehicle  miles  will 
continue. 

Under  the  Act,  the  EPA  is  pursuing  a 
three-point  strategy  to  achieve  emission 
reductions  from  motor  vehicles.  The 
development  and  commercialization  of 
cleaner  vehicles  and  cleaner  fuels 
represent  the  first  two  elements  of  the 
strategy.  These  developments  will  take 
many  yean  before  cleaner  vehicles  and 
fuels  dominate  the  fieet  and  favorably 
impact  the  environment.  This  document 
deals  with  the  third  element  of  the 
strategy,  inspection  and  maintenance, 
which  is  aimed  at  the  reduction  of 
emissions  from  the  existing  fleet  by 
ensuring  that  vehicles  are  maintained  to 
meet  the  emission  standards  established 
by  EPA.  Properly  functioning  emission 
controls  are  necessary  to  keep  pollution 
levels  low.  The  driving  public  is  often 
unable  to  detect  a  malnmctlon  of  the 
emission  control  system.  While  some 
minor  malfunctions  can  increase 
emissions  significantly,  they  do  not 
aSect  drivability  and  may  go  unnoticed 
for  a  long  period  of  time.  EflectiveJ/M 
programs  can  identify  excessive 
emissions  and  assure  repairs.  The  EPA 
projects  that  sophisticated  I/M  programs 
such  as  the  one  being  approved  in  this 
rulemaking  in  Illinois  will  identify 
emission  related  problems  and  prompt 
the  vehicle  owner  to  obtain  timely 
repaira  thus  reducing  emissions. 

The  Act  requires  that  polluted  dties 
adopt  either  a  "basic"  or  "enhanced"  1/ 
M  program,  depending  on  the  severity 
of  the  pollution  and  the  population  of 
the  area.  Moderate  ozone  nonattaiiunent 
areas,  plus  marginal  ozone  areas  with 
existing  or  previously  required  I/M 


programs  in  Census-defined  urbanized 
areas,  fall  under  the  "basic"  I/M 
requirements.  Basic  and  enhanced  I/M 
programs  both  achieve  their  objective  by 
identifying  vehicles  that  have  high 
emissions  as  a  result  of  one  or  more 
malfunctions,  and  requiring  them  to  be 
repaired.  An  "enhanonl"  I^  program 
coven  more  vehicles  in  operation  in  the 
fleet,  employs  inspection  methods 
which  are  better  at  finding  high  emitting 
vehicles,  and  has  additional  featiues  to 
better  assure  that  all  vehicles  are  tested 
properly  and  effectively  repaired.  The 
Act  directed  EPA  to  establkh  a 
minimum  performance  standard  for 
enhanced  I/M  programs.  The  standard  is 
based  on  the  performance  achievable  by 
aimual  inspections  in  a  centralized  test 
program.  States  have  flexibility  to 
design  their  own  programs  if  they  can 
show  that  their  program  is  as  effective 
as  the  model  program  used  in  the 
performance  standard.  Naturally,  the 
more  eSisctive  the  program  the  more 
credit  a  State  will  get  towards  the 
emission  reduction  requirement.  An 
efiiectlve  program  will  help  to  offset 
emissions  associated  with  growth  in 
vehicle  use  and  allow  for  industrial 
and/or  commercial  growth. 

The  EPA  and  the  States  have  learned 
a  great  deal  about  what  makes  an  I/M 
program  effective  since  the  Clean  Air 
Act  of  1977  fint  required  I/M  programs 
for  polluted  areas.  'There  are  three  major 
keys  to  an  elective  program: 

(1)  Given  the  advanced  state  of 
current  vehicle  design  and  anticipated 
technology  changes,  the  ability  to 
accurately  fail  problem  vehicles  and 
pass  clean  ones  requires  improved  test 
equipment  and  test  procedures; 

(2)  Comprehensive  quality  control 
and  aggressive  enforcement  are  essential 
to  assuring  the  testing  is  done  properly: 

(3)  Skillful  diagnostics  and  capable 
mechanics  are  important  to  asstue  that 
failed  can  are  fixed  properly. 

These  three  facton  are  missing  in 
most  older  1/M  programs.  Specifically, 
the  idle  and  2500  RPM/idle  short  tests 
and  anti-tamper  inspections  used  in 
current  I/M  programs  are  not  as  effective 
in  identifying  and  reducing  in-use 
emissions  from  the  types  of  vehicles  in 
the  current  and  future  fleet  Also,  covert 
audits  by  EPA  and  State  agencies 
typically  discover  improper  inspection 
and  testing  50  percent  of  the  time  in 
test-and-repair  stations  indicating  poor 
quality  control.  Experience  has  shown 
that  quality  control  at  high-volume  test 
only  stations  is  usually  much  better. 
And,  finally,  diagnostics  and  mechanics 
training  are  often  poor  or  nonexistent. 

On  November  5. 1992  (57  FR  52950), 
EPA  established  a  high-tech  emission 
test  for  high-tech  can.  This  I/M  test. 


known  as  the  IM240  test,  is  so  eflective 
that  bieimial  test  programs  yield  almost 
the  same  emission  reduction  benefits  as 
aimual  programs.  The  test  can  also 
accurately  measure  NOx  emissions 
where  NOx  is  important  to  address  an 
ozone  problem.  'The  addition  of  the 

&iessure  and  purge  test  increases  the 
anefit  even  more  and  results  in  lower 
testing  costs  and  consumer  lime 
demands.  The  pressure  test  is  designed 
to  find  leaks  in  the  fuel  system,  and  the 
purge  test  evaluates  the  fimctionahty  of 
the  vapor omtrol  system.  In  addition, 
EPA  published  dumges  to  the  I/M  rule 
in  the  Federal  Register  on  October  18, 
1995,  (60  FR  48029)  in  order  to  provide 
greater  flexibility  to  States  required  to 
implement  I/M  programs. 

IL  Background 

The  State  of  Illinois  currently 
contains  two  ozone  nonattairunent  areas 
which  are  required  to  implement  I/M 
programs  in  accordance  with  the  Act 
The  Chicago  severe- 17  ozone 
nonattaiiunent  area  contains  the 
Chicago,  Aurora,  Crystal  Lake,  Elgin, 
Jollet,  and  Round  Lake  Beach-McHenry 
urbanized  areas.  The  Federal  I/M  rule 
requires  the  Chicago  urbanized  area  to 
implement  an  enhanced  I/M  program. 
Since  the  I/M  rule  does  not  require 
enhanced  I/M  programs  in  severe 
urbanized  areas  with  a  Census 
population  of  less  than  200.0(X),  the 
remaining  five  cities  in  the  Chicago 
nonattairunent  area  will  be  required  to 
implement  only  a  basic  I/M  program 
based  on  their  1990  Census-defined 
urtianized  area  populations.  The  East  St. 
Louis  moderate  ozone  nonattainment 
area  contains  the  Illinois  portion  of  the 
St.  Louis  and  Alton  urbanized  areas. 
Both  areas  are  required  to  implement  a 
Basic  I/M  program  in  the  nonattaiimient 
area.  On  June  29,  1995,  lEPA  submitted 
to  EPA  a  SIP  revision  for  the 
implementation  of  an  enhanced  I/M 
program  to  cover  both  the  Chicago  and 
the  East  St.  Louis  nonattainment  areas. 
This  submittal  includes  the  Vehicle 
Emissions  Inspection  Law  of  1995  (625 
ILCS  5/13B),  P.A.  88-533,  which 
became  effective  January  18, 1994.  That 
statute  provides  authority  for  lEPA  to 
implement  an  enhanced  1/M  program 
and  meet  EPA's  requirements  for  such  a 
program.  P.A.  86-533  mandates 
enhanced  1/M  testing  for  the  Metro-East 
area  and  certain  portions  of  the  Chicago 
nonattaiiunent  area.  In  addition,  the 
Illinois  submittal  includes  I/M 
regulations  (R94-19  and  R94-20) 
adopted  on  December  1, 1994,  by  the 
Illinois  Pollution  (Control  Board  (Board), 
which  include  emissions  standards 
baaed  upon  EPA's  preferred  IM240 
loaded  mode  exhaust  emissions 


standard  On  December  23, 1994,  the 
amended  rule  for  R94-20  was  published 
in  the  Illinois  State  Register  and  its 
effective  date  was  December  12, 1994. 
On  December  30,  1994,  the  amended 
rule  R94-19  was  published  in  the 
Illinois  Register  and  had  an  eOective 
date  of  December  14, 1994.  On  April  Z2, 
1996.  lEPA  submitted  the  State's  I/M 
Request-For-Proposal  as  part  of  the 
Illinois  SIP  submittal.  Under  the 
Environmental  Protection  Act  [415  ILCS 
5  (1992)],  the  Board  has  the  authority  to 
adopt  air  pollution  regulations  for  the 
State  of  Illinois.  The  adopted 
regulations  and  the  legislation 
submitted  by  Illinois  changes  the 
existing  program  from  a  basic  I/M 
program  to  a  fully  enhanced  I/M 
program  in  both  of  Illinois'  ozone 
nonattainment  areas. 

In  a  proposed  rule  published  in  the 
Federal  Register  on  May  10, 1996  (61 
FR  21405),  EPA  proposed  to  approve 
portions  of  the  Illinois  enhanced  i/M 
submittal  and  to  conditionally  approve 
other  portions  as  stated  below  in  section 
in  of  this  notice.  The  public  comment 
period  for  the  May  10. 1996,  notice  of 
proposed  rulemaking  closed  on  June  10, 
1996,  and  no  conunents  were  received. 

m.  EPA's  Analysis  of  the  UUnois, 
Enhanced  I/M  Program 

As  discussed  above,  section  182  of  the 
Act  requires  that  States  adopt  and 
implement  updated  regulations  for  I/M 
programs  in  moderate  and  above  ozone 
nonattairunent  areas.  The  following 
sections  of  this  notice  summarize  the 
requirements  of  the  Federal  I/M 
regulations  and  address  whether  the 
elements  of  the  State's  submittal  confply 
with  the  Federal  rule. 

Applicability— 40  CFR  51.350 

Section  182(c)(3)  of  the  Act  and  40 
CFR  51.350(a)  require  SUIes  which 
contain  areas  classified  as  serious  or 
worse  ozone  nonattainment  and 
containing  metropolitan  statistical  areas 
(MSAs)  with  a  population  of  200.000  or 
more  to  implement  an  enhanced  1/M 
prxjgram.  As  noted  above,  the  State  of 
Illinois  contains  the  Aurora,  Chicago, 
Crystal  Lake,  Elgin,  JoUet,  and  Round 
Lake  beach-McHeiuy  urt>anized  areas  in 
its  Chicago  Severe- 17  ozone 
nonattainment  area,  but  the  Chicago 
urt>anized  area  is  the  only  area  which 
contains  a  population  of  more  than 
200,000,  based  on  1990  Census  data. 
The  remaining  urt>anized  areas  in  the 
Chicago  nonattainment  area  with 
populations  less  than  200,000  are 
required  to  implement  a  basic  I/M 
program.  In  addition,  section  182(b)(4) 
of  the  Act  and  40  CFR  part  51.530(a) 
require  States  with  moderate  ozone 
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DonattBinment  areas  containiiig  1990 
census  defined  uitianized  areas  to 
unplement  a  basic  I/M  program.  The 
State  of  niinois  contains  the  East  SL 
Louis  moderate  nonattainment  area 
where  this  roquiiement  applies. 

The  IlUnois  submittal  contains  the 
legal  authority  and  regulations 
necessary  for  lEPA  to  establish  the 
program  boundaries  and  operate  an 
enhanced  I/\4  program  in  ozone 
nonattainment  areas  stated  above.  P.A. 
88-533  specifies  the  geographic 
boimdaries  of  the  program  in  both  ozone 
nonattainment  areas.  The  program 
boundaries  described  in  the  Illinois 
submittal  meet  the  Federal  I/M 
requirements  under  Sec.  51.350  and  an 
approvable.  The  Federal  I/M  regulation 
requires  that  the  State  1/M  program  must 
operate  until  it  is  no  longer  necesaaiy. 
EPA  has  determined  that  a  SIP  which 
does  not  terminate  prior  to  the 
attainment  deadline  for  each  applicable 
area  (i.e.  2007  for  the  Chicago  severe-17 
ozone  noiuttaiiunent  area,  and  1996  for 
the  Metro-East  moderate  ozone 
nonattaimnent  area)  satisfies  this 
requirement.  The  State  I/M  submittal 
does  not  contain  a  tennination 
provision  and  is  tharefora  approvable. 
EPA  approves  this  sectian  oif  the  Illinois 
submittal  in  this  notice. 

Enhanced  I/M  Performance  Standard 
40  CFR  51.351 

The  enhanced  I/M  program  must  be 
designed  and  implemented  to  meet  or 
«xcaed  a  mmiimiin  performance 
standard,  expressed  in  area-wide 
average  grams  per  mile  (gpm).  for 
amission  levels  of  certain  pollutants. 
The  performance  standard  shall  be 
established  using  local  characteristics, 
such  as  vehicle  mix  and  local  fuel 
controls,  and  the  following  model  I/M 
program  parameters:  network  type,  start 
date,  test  frequency,  model  year 
coverage,  vehicle  type  coverage,  exhaust 
emission  test  type,  emission  standards, 
emission  control  device,  evaporative 
system  function  checks,  striiigency. 
waiver  rate,  compliance  rate  and 
evaluation  date.  The  emission  levels 
achieved  by  the  Slate's  prxigram  design 
shall  be  calculated  using  the  most 
current  version,  at  the  time  of  submittal, 
of  the  EPA  mobile  source  emission 
hctor  model.  At  the  time  of  the  Illinois 
submittal,  the  most  current  version  was 
MOBILE5a.  Areas  shall  meet  or  exceed 
the  performance  standard  for  the 
pollutants  which  cause  them  to  be 
subject  to  I/M  requirements.  In  the  case 
of  ozone  nonattairunent  areas,  the 
performance  standard  must  be  met  for 
both  nitrogen  oxides  (NOx)  and  volatile 
organic  compounds  (VOCs).  Urbin 
Airshed  Modeling  CUAM)  has  been 


conducted  in  both  the  Chicago  and  St. 
Louis  regions.  In  the  Chicago  area,  the 
UAM  has  demonstrated  that  control  of 
NOx  tvithin  the  nonattaiimient  area  is 
counterproductive  in  controlling 
ambient  ozone.  lEPA  has  petitioned  for. 
and  has  received  from  EPA.  a  waiver 
from  Clean  Air  Act  NOx  control 
requirements,  including  the  requirement 
to  meet  the  NOx  enhanced  l/M 
performance  standard.  EPA  is  cturently 
in  the  process  of  evaluating  the  UAM 
data  and  an  lEPA  NOx  waiver  request 
for  the  SL  Louis  region.  NOx  testing  will 
be  restricted  to  tests  conducted  for 
program  evaluation  purposes  in 
accordance  with  40  CFR  Part  51.3S3(c). 

The  ]une  30,  1995,  Illinois  submittal 
includes  three  alternative  enhanced 
program  options  based  on  the  use  of 
either  ASM5015,  ASM2.  or  IM240 
networks.  All  three  options  use  the 
following  program  design  parameters: 
centralized  test  only  network;  1996  start 
date;  biennial  frequency:  1968  and 
newer  model  year  coverage:  Vehicle 
type  include  LDGV.  LDGTl.  LDGT2  and 
HDGV;  IM240  for  1981  and  newer 
vehicles,  and  idle  for  1968-1980 
LOGVs  and  LDCTs  and  1968  and  later 
HDGVs:  purge  test  on  1981  and  newer 
LDGVs  and  LDGT's  imdergoing  either 
ASM  or  IM240:  pressure  lest  of  gas  cap; 
stringency  rate  of  20  percent  for  1980 
and  older  vehicles:  waiver  rate  of  3 
percent  and  a  96  percent  compliance 
rate.  In  the  February  29, 1996,  Request- 
For-Proposal,  submitted  to  EPA  on  April 
22, 1996,  Illinois  further  specifies  the 
program  to  be  implemented  in  the  ozone 
nonattainment  areas  as  one  which 
includes  IM240  transient  load  testing  for 
1961  and  newer  vehicles,  and  an 
evaporative  system  integrity  test  on  all 
vehicles  required  to  be  equipped  with 
evaporative  controls  at  the  time  of 
manuiiacture.  Such  test  shall  consist  of 
the  identification  of  missing,  defective 
gas  caps,  and  a  gas  cap  leak  test. 

The  Illinois  program  design 
parametere  meet  the  Federal  I/M 
regulations  and  are  approvable.  The 
emission  levels  achieved  by  the  State, 
for  each  area,  were  modeled  using 
MOBILE5a.  The  modeling 
demonstration  was  performed  correctly, 
using  local  characteristics  where 
available,  and  it  demonstrated  that  the 
program  design  will  meet  the  enhanced 
I/M  performance  standard,  expressed  in 
grams  per  mile,  for  VOCs  and  NOx  for 
each  milestone  and  for  the  atlaiiunent 
deadline.  The  modeling  demonstration 
submitted  by  the  State  is  approvable. 
EPA  approves  this  section  of  the 
submittal  in  this  notice. 


Enhanced  I/M  programs  shall  be 
operated  in  a  centralized  test-only 
format,  unless  the  State  can  demonstrate 
that  a  decentralized  program  is  equally 
effective  in  achieving  the  enhanced  I/M 
performance  standard.  The  enhanced 
program  shall  include  an  ongoing 
evaluation  to  quantify  the  emission 
reduction  benefits  of  the  program  and  to 
determine  if  the  program  is  meeting  the 
requirements  of  the  Act  atul  the  Federal 
I/M  regulations.  The  SIP  shall  include 
details  on  the  program  evaluation  and  a 
schedule  for  submittal  of  biermial 
evaluation  reports,  data  from  a  State 
monitored  or  administered  mass 
emission  test  of  at  least  0.1  percent  of 
the  vehicles  subject  to  inspection  each 
year,  description  of  the  sampling 
methodology,  the  data  collection  and 
analysis  system  and  the  legal  authority 
enabling  the  evaluation  program. 

The  State  legislative  authority  and  the 
State  I/M  regulations  provide  for  a 
centralized,  test-only  network.  Illinois' 
centralized,  test  only  network  type  is 
approvable.  The  submittal  does  not. 
however,  include  provisions  for  on- 
going program  evaluation  to  satisfy  all 
of  the  requirements  of  40  CFR  part 
51.353.  SpedScally,  the  State  must 
submit  schedules  for  program 
evaluations  and  methodologies  by 
which  this  biennial  program  evaluation 
will  be  carried  out.  as  required  by  40 
CFR  part  51.353.  EPA  is  conditionally 
approving  this  section  of  the  Illinois 
enhanced  I/M  SIP  based  on  the  April  22, 
1996,  letter  and  phone  conversation 
record  conunitting  to  submit  to  EPA  as 
supplemental  information  in  support  of 
the  SIP  the  necessary  dociunentation 
within  one  year  of  today's  final 
conditional  approval.  In  addition,  the 
State  has  committed  to  submit  to  EPA 
biennial  program  evaltiation  reports 
meeting  Uie  requirements  of  40  CFR  part 
51.353  starting  at  the  end  of  the 
program's  bst  biermial  cycle. 

Adequate  Tools  and  Resources    40  CFR 
51.354 

The  Federal  I/M  regulation  requires 
States  to  demonstrate  that  adequate 
funding  of  the  program  is  available.  A 
portion  of  the  test  fee  or  a  separately 
assessed  per  year  vehicle  {ee  shall  be 
collected,  placed  in  a  dedicated  fund 
and  used  to  finance  the  program. 
Alternative  funding  approaches  are 
acceptable  if  it  is  demonstrated  that  the 
funding  can  be  maintained.  ReUance  on 
funding  from  a  State  or  local  General 
Fund  is  not  acceptable  unless  doing 
otherwise  would  be  a  violation  ofthe 
State's  constitution.  The  SIP  shall 


include  a  detailed  budget  plan  which 
describes  the  source  of  funds  for 
pereonnel.  prt>gram  administration, 
program  enforcement  and  purchase  of 
equipment.  The  SIP  shall  also  detail  the 
number  of  personnel  dedicated  to  the 
quality  assurance  program,  data 
analysis,  program  adininistration. 
enforcement,  public  education  and 
assistance  and  other  necessary 
functions.  F.A.  88-533  prevents  the 
lEPA  from  charging  motor  vehicle 
owners  for  inspections  required  under 
this  law.  Instead.  PA.  88-533  states  that 
the  Vehicle  Inspection  Fund,  which  was 
a  fund  created  in  the  State  treasury  for 
the  purpose  of  receiving  money  from  the 
Motor  Fuel  Tax  and  other  sources,  shall 
be  used  for  the  payment  of  the  cost  of 
the  program,  including  reimbursement 
of  those  agencies  ofthe  State  that  incur 
expenses  in  the  administration  and 
enforcement  of  the  program.  EPA 
approves  this  section  of  the  Illinois 
submittal  in  this  notice. 

Test  Frequency  and  Convenience    40 
CFR  51.355 

The  enhanced  I/M  performance 
standard  assumes  an  armual  test 
frequency:  however,  other  schedules 
may  be  approved  if  the  performance 
standard  is  achieved.  The  SIP  shall 
describe  the  test  year  selection  scheme 
and  shall  include  the  legal  authority, 
regulations  or  contract  provisions 
necessary  to  implement  and  enforce  the 
test  frequency  requirement.  The 
program  shall  be  designed  to  provide 
convenient  service  to  motorists  by 
ensuring  short  waiting  times,  short 
driving  distances  and  regular  testing 
houra.  The  Illinois  enhanced  I/M  Law  of 
1995  provides  the  legal  authority  to 
implement  and  enforce  biennial  test 
frequency  for  all  subject  vehicles.  New 
vehicles  are  exempt  from  testing  for  two 
years,  requiring  the  vehicle  to  be 
initially  tested  in  the  second  calendar 
year  after  the  vehicle  model  year.  Based 
on  the  performance  standard  modeling 
provide  by  the  State,  the  enhanced    1/ 
M  program  meets  the  performance 
standard  accounting  for  biermial  test 
frequency.  P.A.  88-533  also  requires 
that  the  prtigram  be  designed  so  that 
covered  vehicle  owners  reside  within  12 
miles  of  an  official  inspection  station.  In 
addition,  the  law  requires  the  program 
to  be  designed  in  such  a  way  that 
sufficient  inspection  capacity  at  the 
station  is  so  that  the  usual  wait  before 
the  start  of  an  inspection  does  not 
exceed  twenty  minutes.  The  test 
frequency  and  convenience  section  is 
approvable  and  EPA  approves  this 
section  of  the  Illinois  submittal  in  this 
notice. 


Vehicle  Coverage    40  CFR  51 .356 

The  performance  standard  for 
enhanced  I/M  programs  asstunes 
coverage  of  all  1968  and  newrer  model 
year  li^t  duty  vehicles  aiul  light  duty 
trucks  up  to  8,500  pounds  gross  vehicle 
weight  rating  (GVWR),  and  includes 
vehicles  operating  on  all  fuel  types. 
Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Vehicles 
registered  or  required  to  be  registered 
within  the  1/M  program  area  boundaries, 
and  fleets  primarily  operated  within  the 
I/M  program  area  boundaries  belonging 
to  the  covered  model  yeara  and  vehicle 
classes  comprise  the  subject  vehicles. 
Fleets  may  be  officially  inspected 
outside  the  normal  1/M  program  test 
facilities,  if  such  alternatives  are 
approved  by  the  program 
administration,  but  ^all  be  subject  to 
the  same  test  requirements  using  the 
same  quaUty  control  standards  as  non- 
fleet  vehicles  and  shall  be  inspected  in 
independent,  test-only  facilities, 
according  to  the  requirements  of  40  CFR 
part  51.353(a). 

The  Federail  I/M  regulation  requires 
that  the  SIP  shall  include  the  legal 
authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement,  a  detailed 
description  ofthe  number  and  types  of 
vehicles  to  be  covered  by  the  program 
and  a  plan  for  how  those  vehicles  are  to 
be  identified,  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  areai  and  a 
description  of  any  special  exemptions, 
including  the  percentage  and  nimiber  of 
vehicles  to  be  impacted  by  the 
exemption. 

The  Illinois  Vehicle  Inspection  Law  of 
1995  requires  coverage  of  all  1968  and 
newer  vehicles  registered  or  required  to 
be  registered  in  the  I/M  program  area, 
except  those  vehicles  which  run  on 
diesel  or  excltisively  by  electricity.  The 
modeling  demonstration  submitted  with 
the  SIP  includes  vehicle  coverage  of 
LIX^V,  LIXJTl,  and  LDGT2.  The  Illinois 
legislation  provides  the  legal  authority 
to  implement  and  enforce  the  vehicle 
coverage.  This  level  of  coverage  is 
approvable  because  it  provides  the 
necessary  emission  reductions.  The 
modeling  demonstration  does  contain 
estimates  of  the  number  of  registered 
vehicles  in  the  area.  However,  the 
State's  June  29, 1995,  SIP  submittal  does 
not  adequately  address  fleet  testing 
requirements.  Existing  legislation  allows 
for  the  self  testing  of  fleets,  but  the 
submittal  fails  to  address  the  specific 
requirements  involved  in  fleet  testing. 
The  State  also  did  not  provide  a 
description  of  the  impact  vehicle 


exemptions  will  have  on  the  subject 
fleet.  The  modeling  demonstration 
submitted  by  the  State  does  not  account 
for  these  exemptions  in  the  emission 
reduction  analysis.  The  State  must 
describe  the  extent  of  the  exemption's 
impact,  in  accordance  with  40  CFR  part 
51.356,  in  order  for  EPA  to  fully 
approve  this  section  of  the  State 
submittaL  EPA  conditionally  approves 
this  section  based  on  the  April  22, 1996. 
letter  to  EPA  committing  to  address  the 
requirements  of  40  CFR  51.356  vrilh 
regard  to  fleets,  within  one  year  of 
today's  final  conditional  approvaL 

Test  Procedures  and  Standards    40 
CFR  51.357 

Written  test  procedures  and  pass/fail 
standards  are  required  to  be  established 
and  followed  for  each  model  year  and 
vehicle  type  included  in  the  program. 
Federal  test  procedures  and  standards 
are  found  in  40  CFR  51.357  and  in  the 
EPA  document  entitied  "High-Tech  I/M 
Test  Procedures,  Equipment  Standards. 
Quality  Control  Requirements,  and 
Equipment  Specifications",  EPA-AA- 
EPSO-IM-93-1,  finalized  in  April. 
1994.  P.A.  88-533  provides  the  SUte  the 
authority  to  establish  test  procedures 
according  to  the  needs  of  the  program. 
The  Illinois  submittal  also  includes  I/M 
regulations  (R94-1S  and  R94-20) 
adopted  on  December  1, 1994.  by  the 
Illinois  Pollution  Control  Board  (Board) 
which  include  emissions  standards 
based  upon  EPA's  preferred  IM240 
loaded  mode  exhaust  emissions 
standard.  lEPA  has  asked  I/M  contract 
bidders  to  address  in  detail  the 
requirements  of  this  section  in  its 
Request-For-Proposal  (RFP).  EPA 
conditionally  approves  this  section  of 
the  SIP  based  on  the  State's 
commitment  to  submit  to  EPA  as 
supplemental  informaUon  in  support  of 
the  SIP  its  final  signed  I/M  contract 
addressing  the  requirements  of  40  CFR 
part  51.357  within  one  year  of  today's 
final  conditional  approval. 

Test  Equipment    40  CFR  51 .358 
The  Federal  regulation  requires 
computerized  test  systems  for 
performing  any  measurement  on  subject 
vehicles.  'The  Federal  1/M  regulations 
requites  that  the  Stale  SIP  submittal 
include  written  technical  specifications 
for  all  test  equipment  used  in  the 
program.  The  specifications  shall 
describe  the  emission  analysis  process, 
the  necessary  test  equipment,  the 
required  features  and  written 
acceptance  testing  criteria  and 
procedures. 

P.A.  88-533  provides  the  general 
authority  for  the  State  to  establish  the 
designation  of  official  test  equipment 
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and  testing  proceduras.  The  Illinois 
siibnuttal  also  includes  I/M  tegulatians 
(R94-19  and  R94-20)  which  include 
wmiiainns  standards  based  upon  EPA's 
piailBnad  OAZiO  loaded  mode  exhaust 
mnisainns  standard.  lEPA  has  addressed 
the  requirements  of  this  sectioo  in  its 
RFP  released  February  29, 1986.  EPA 
conditionally  approves  this  section  of 
the  SIP  based  on  the  State's  April  22, 
1996,  commitment  to  submit  to  EPA  as 
supplemental  information  in  support  of 
the  SIP  its  final  signed  contract 
addressing  the  requirements  of  40  CFR 
part  51.358  within  one  year  of  EPA's 
final  conditional  approval. 

Quality  Control    40  CFR  51 .359 

Quality  control  measures  shall  ensure 
that  emission  measurement  equipment 
are  calibrated  and  maintained  properly, 
and  that  inspection,  calibration  records 
and  control  charts  are  accurately 
oeated.  recorded  and  maintained.  The 
Illinois  submittal  contains  general  legal 
authority  in  P.A.  38-533  which  requires 
lEPA  to  establish  an  enhanced  program 
containing  procedures  to  assure  the 
correct  operation,  maintenance  and 
calibration  of  test  equipment,  and  also 
procedures  for  certifying  test  results  and 
for  reporting  and  maintaining  relevant 
data  and  records.  Illinois'  RFP  requires 
bidders  as  part  of  their  Technical 
proposal  to  submit  a  Quality  Assurance 
Plan  which  addresses  the  requirements 
of  this  section.  EPA  conditionally 
approves  this  section  of  the  SIP  based 
on  the  State's  April  22. 1996 
commitment  to  submit  to  EPA  as 
supplemental  information  in  support  of 
the  SIP  its  final  signed  contract  and  the 
contractor's  Quality  Assurance  Plan 
addressing  the  quality  control 
requirements  of  40  CFR  part  51.359 
within  one  year  of  EPA's  fiiul 
conditiimal  approvaL 

Waivers  and  Compliance  Via  Diagnostic 
Inspection    40  CFB  51 .360 

The  Federal  I/M  regulation  allows  for 
the  issuance  of  a  waiver,  which  is  a 
form  of  compliance  with  the  program 
requirements  that  allows  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards,  as  long  as  prescribed 
criteria  are  met.  For  enhanced  I/M 
programs,  an  expenditure  of  at  least 
5450  in  repairs,  adjusted  atmually  to 
reflect  the  change  in  the  Consumer  Price 
Index  (CP1)  as  of  1989,  is  required  in 
order  to  qualify  for  a  waiver.  Waivers 
can  only  be  issued  after  a  vehicle  has 
biled  a  retest  performed  after  all 
qualifying  repairs  have  been  made.  Any 
available  warranty  coverage  must  be 
used  to  obtain  repairs  before 
expenditures  can  be  counted  toward  the 
cost  limit  Tampering  related  repairs 


shall  not  be  applied  toward  the  cost 
limit  Repairs  must  be  appropriate  to  the 
cause  of  the  failure.  Repairs  for  1980 
and  newer  model  year  vehicles  must  be 
performed  by  a  recognized  repair 
technician.  'The  Federal  regulation 
allows  for  compliance  via  a  diagnoctic 
inapectian  after  failing  a  reteat  on 
nniasiaas  and  requires  quality  control 
of  waiver  issuance.  The  SIP  must  set  a 
maximum  waiver  rate  and  must 
describe  corrective  action  that  must  be 
taken  if  the  waiver  rate  exceeds  that 
committed  to  in  the  SIP. 

The  Illinois  SIP  submittal  contains  the 
necessary  authority  in  P.A.  88-533  to 
issue  waivers,  sdl  and  adjust  cost  limits, 
and  administer  and  enforce  the  waiver 
system.  The  Illinois  law  requires  that 
lEPA  certify  whether  a  vehicle  that  has 
failed  a  vehicle  emission  retest  qualifies 
for  a  waiver  of  the  emission  inspection 
standards  if  the  following  criteria  are 
met:  The  vehicle  has  received  all  repairs 
and  adjustments  for  which  it  is  eligible 
tmder  any  emission  performance 
warranty  provided  under  section  207  of 
the  Act:  lEPA  determines  by  normal 
inspection  procedures  that  the  vehicle's 
emission  control  devices  are  present 
and  appear  to  be  properly  cotmected 
and  operating;  consistent  with  40  CFR 
51.360  for  vehicles  requited  to  be  tested 
under  the  Illinois  law,  a  minimum 
expenditure  of  $450  in  emission-related 
repairs  exclusive  of  tampering-related 
repairs  have  been  made:  repairs  for 
vehicles  of  model  year  1981  and  later 
are  conducted  by  a  recognized  repair 
technician;  evidence  of  repair  ia 
presented  consisting  of  either  signed 
and  dated  receipts  identifying  the 
vehicle  and  describing  the  work 
perfbrmed*and  amount  charged  for 
eligible  emission-related  repairs,  or  an 
afBdavit  executed  by  the  person 
performing  the  eligible  emission  related 
repairs:  and  that  the  repairs  have 
restilted  in  an  improvement  in  vehicle 
emissions  as  determined  by  comparison 
of  initial  and  final  retest  results. 

The  State  of  Illinois  has  chosen  not  to 
allow  compliance  via  a  complete 
documented  physical  and  functional 
diagnosis  and  inspection  which  shows 
that  no  additional  emission-related 
repairs  are  needed.  The  State  has  set  a 
maximum  waiver  rate  of  3  percent  for 
both  pre-1981  and  for  1981  and  later 
vehicles.  Illinois  used  MOBILE5a  and 
assumed  a  maximum  waiver  rate  of  3 
percent  for  1960  and  older  model  year 
vehicles  and  3  percent  for  1981  and 
newer  vehicles.  In  the  event  the  actual 
waiver  rate  exceeds  the  planned 
maximum  used  for  estimating  the 
emission  reduction  benefit,  the  State 
will  need  to  remodel  to  assess  the 
emission  reduction  benefits  based  on 


the  actual  waiver  rate.  EPA  is  approving 
this  section  of  tha  illinnif  submittal  in 
this  notice. 

Motorist  Compliarux  Enforcement    40 
CFR  51.381 

The  Federal  regulations  require  tha 
use  of  registration  denial  to  ensure 
compliance  with  the  requirements  of  the 
I/M  program  unless  an  exception  for  use 
of  an  alternative  is  approved. 
Registration  denial  eiiiFoicsment  consists 
of  rejecting  an  application  for  initial 
registration  or  registration  for  a  used 
vehicle  unless  the  vehicle  has  complied 
with  the  1/M  requirements  prior  to  the 
granting  of  the  application.  The  SIP 
shall  provide  information  concerning 
the  enforcement  process,  legal  authority 
to  implement  and  enforce  the  program, 
a  commitment  to  a  compliance  rate  to  be 
used  for  modeling  purposes  and  to  be* 
maintained  In  practice.  The  Illinois  SIP 
contains  an  alternative  compliance 
system  to  that  of  registration  deniaL  The 
Illinois  compliance  approach  uses 
computer  matching  of  vehicle 
registration  records  and  inspection 
records  to  identify  violations.  The 
Illinois  Secretary  of  State  (SOS]  is 
required  under  P.A.  88-533  to  suspend 
either  the  driving  privileges  or  the 
vehicle  registration,  or  both,  of  any 
vehicle  owner  who  has  not  complied 
with  the  requirements  of  P.A.  88-533.  A 
suspension  under  this  requirement 
would  not  be  terminated  until  proof  of 
compliance  has  been  submitted  to  the 
SOS.  In  the  L/M  SIP,  Illinois  commits  to 
the  level  of  motorist  enforcement 
necessary  to  ensure  a  compliance  rate  of 
no  less  than  96  percent  among  subject 
vehicles  in  the  program  area.  If  it  is 
determined  as  part  of  the  required 
program  evaluation  that  the  I/M 
program  is  not  meeting  the  compliance 
rate,  Illinois  will  need  to  investigate  the 
problem  and  institute  changes  to 
improve  the  compliance  rates.  EPA 
approves  this  section  of  the  Illinois  SIP 
in  this  notice. 

Motorist  Compliance  Enforcement 
Propam  Oversight    40  CFR  51 .362 

The  Federal  1/M  regulation  requires 
that  the  enfor(;ement  program  shall  be 
audited  regularly  and  shall  follow 
effective  program  management 
practices,  including  adjustments  to 
improve  operation  when  necessary.  The 
SIP  shall  include  quality  control  and 
quahty  asstuance  procedures  to  be  used 
to  insure  the  effective  overall 
performance  of  the  enforcement  system. 
An  information  management  system 
shall  be  established  which  will 
characterize,  evaluate  and  enforce  the 
program.  The  legal  authority  for  the 
implementation  of  an  I/M  program  is 
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found  in  P.A.  88-53.  This  statute 
provides  the  authority  necessary  to 
develop  and  implement  the  enforcement 
program  oversight  element  of  the  I/M 
program.  EPA  conditionally  approves 
this  portion  of  the  State's  submittal 
based  on  the  April  22. 1996,  letter  to 
EPA  committing  to  addressing  the 
requirements  of  40  CFR  part  51.362 
within  one  year  of  today's  final 
conditional  approval. 

Quality  Assurance    40  CFR  51.363 

An  ongoing  quality  assurance 
program  shall  be  implemented  to 
discover,  correct  and  prevent  baud, 
waste,  and  abuse  in  the  program.  The 
program  shall  include  covert  and  overt 
performance  audits  of  the  inspectors, 
audits  of  station  and  inspector  records, 
equipment  audits,  and  formal  training  of 
all  state  I/M  enforcement  officials  and 
auditors.  A  description  of  the  quality 
assurance  program  which  includes 
written  procedure  manuals  on  the  above 
discussed  items  must  be  submitted  as 
part  of  the  SIP.  The  nUnois  submittal 
contains  only  a  general  provision  under 
P.A.  88-533  which  requires  that  the 
State  I/M  program  provide  for 
procedures  to  assure  the  correct 
operation,  maintenance,  and  calibration 
of  test  equipment.  Illinois'  RFP  requires 
bidden  as  part  of  their  Technical 
proposal  to  submit  a  Quality  Assurance 
Plan  which  addresses  the  requirements 
of  this  section.  EPA  conditionally 
approves  this  section  of  the  SIP  based 
on  the  State's  April  22, 1996 
commitment  to  submit  to  EPA  as 
supplemental  information  in  support  of 
the  SIP  its  final  signed  contract  and  the 
contractor's  Quality  Assurance  Plan 
addressing  the  quality  assurance 
requirements  of  40  CFR  part  51.363 
within  otw  year  of  EPA's  final 
conditional  approval. 

Enforcement  Against  Contractors, 
Stations  and  Inspectors    40  CFR  51 .364 

Enforcement  against  licensed  stations 
or  contractors  and  inspectors  shall 
include  swift,  sura,  consistent  penalties 
for  violation  of  program  requirements. 
The  Federal  I/M  regulation  requires  the 
establishment  of  minimum  penal^es  for 
violations  of  program  rules  and 
procedures  which  can  be  imposed 
against  stations,  contracton  and 
inspectors.  The  legal  authority  for 
estabUshlng  and  imposing  penalties, 
civil  fines,  licence  suspensions  and 
revocations  must  be  included  in  the  SIP. 
State  quality  assurance  officials  shall 
have  the  authority  to  temporarily 
suspend  station  and/or  iiispector 
licenses  Inunedlately  upon  finding  a 
violation  that  directly  affects  emission 
reduction  benefits.  The  SIP  shall 


describe  the  administrative  and  judicial 
procedures  and  responsibilities  relevant 
to  the  enforcement  process.  The  Illinois 
submittal  includes  the  legal  authority  to 
establish  and  impose  penalties  against 
station,  contractors,  and  inspectors.  In 
addition,  the  RFP  contains  detailed 
provisions  addressing  the  requirements 
of  this  section,  including  specific 
monetary  penalties  established  for 
violation  of  program  rules  and 
procedures.  Hie  provisions  found  in  the 
RFP  will  be  enforceable  onoe  a  final  1/ 
M  contract  is  developed  and  signed. 
EPA  conditionally  approves  this  section 
of  the  SIP  based  on  the  Stale's  April  22. 
1996  commitment  to  submit  to  EPA  as 
supplemental  information  in  support  of 
the  SIP  its  final  signed  contract  and  any 
necessary  administrative  rules 
addressing  the  requirements  of  40  CFR 
part  51.364  within  one  year  of  EPA's 
final  conditional  approval. 

Data  Collection    40  CFR  51.365 

In  order  to  manage,  evaluate  and 
enforce  the  program  requirements  an 
effective  I/M  program  requires  accurate 
data  collection.  'The  Federal  I/M 
regulation  requires  data  to  be  gathered 
on  each  individual  test  conducted  and 
on  the  results  of  the  quality  control 
checks  of  test  equipment  required  under 
40  CFR  part  51.359.  The  Illinois 
submittal  contains  a  general  provision 
under  P.A.  88-533  which  requires  that 
the  State  1/M  program  provide  for 
procedures  for  certifying  test  results  and 
for  reporting  and  nuunlainlng  relevant 
data  and  records.  In  addition,  the  RFP 
requires  that  the  contractor  submit  to 
lEPA,  on  a  monthly  basis,  a  file 
containing  detailed  data  for  each  vehicle 
test  transaction  conducted.  The  data 
collection  requirements  specified  in  the 
RFP  meet  those  specified  in  40  CFR  part 
51.365.  Once  the  final  I/M  contract  Is 
submitted  to  EPA  as  supplemental 
information  in  support  of  the  SIP  this 
section  of  the  I/M  SIP  can  be  fully 
approved.  At  this  time,  EPA 
conditionally  approves  this  section  of 
the  SIP  based  on  the  State's  April  22, 
1996  commitment  to  submit  to  EPA  as 
supplemental  information  in  support  of 
the  SIP  its  final  signed  contract 
addressing  the  data  collection 
requirements  of  40  CFR  part  51.365 
within  one  year  of  EPA's  final 
conditional  approval. 

Data  Analysis  and  Reporting    40  CFR 
51.366 

Data  analysis  and  reporting  are 
required  in  order  to  monitor  and 
evaluate  the  program  by  the  State  and 
EPA.  The  Federal  I/M  nile  requires 
annual  reports  to  be  submitted  to  EPA 
that  provide  information  and  statistics 


and  summarize  activities  perfonned  for 
each  of  tha  fallowing  programs:  testing, 
quality  assurance,  quality  control  and 
mfbrcement  These  reports  are  to  be 
submitted  by  July  of  each  year  and  shall 
provide  statistics  for  the  period  of 
January  to  December  of  the  previous 
year.  A  bieimial  report  shall  be 
submitted  to  EPA  that  addresses 
changes  in  the  program  design, 
regulations,  legal  authority,  program 
procedures,  any  weaknesses  in  the 
program  found  during  the  previous  two 
year  period  and  how  these  problems 
will  be  or  were  corrected.  TTie  Illinois 
RFP  contains  the  necessary  proviaioa* 
addressing  the  requirements  of  this 
section.  However,  in  order  to  receive 
full  approval,  the  Stale  must  submit  its 
final,  signed  contract  as  supplemental 
information  in  support  of  the  SIP 
addressing  the  requirements  of  40  CFR 
part  51.366  to  EPA  within  one  year  of 
EPA's  final  conditional  approval.  EPA 
conditionally  approves  this  section  of 
the  SIP  based  on  the  Sute's  April  22. 
1906  conunitment  to  submit  to  EPA  as 
supplemental  information  in  support  of 
the  SIP  its  final  signed  contract 
addressing  the  data  analysis  and 
reporting  requirements  of  40  CFR  part 
51.366  within  the  time  bama  spedfied 
above. 

Inspector  Training  and  Licensing  or 
Certification    40  CFR  51.367 

The  Federal  1/M  regulation  requires 
all  inspectors  to  be  formally  trained  and 
licensed  or  certified  to  conduct 
mspections.  The  Illinois  PA.  88-533 
requires  all  inspectors  to  be  certified  by 
lEPA  after  successfully  completing  a 
course  of  training  and  successfully 
passing  a  written  test.  The  RFP  requires 
Bidders  to  include  in  their  Technical 
Proposal  a  detailed  Management  Plan 
for  the  implementation  and  operation  of 
the  contracted  elements  of  the  Illinois 
enhanced  I/M  program.  The 
Management  Plan  must  include  as  part 
of  its  elements,  a  description  of  the 
Personnel  Training  and  Certification 
Program  as  described  in  the  RFP.  The 
RFP  requires  the  Contractor  to  establish 
and  operate  an  on-going  program  to 
train  and  certify  contractor  and  lEPA 
petsotmel.  EPA  conditionally  approves 
this  section  of  the  SIP  based  on  the 
State's  April  22, 1996  commitment  to 
submit  to  EPA  as  supplemental 
information  in  support  of  the  SIP  its 
final  signed  contract  and  the 
contractor's  Management  Plan 
addressing  the  requirements  of  40  CFR 
part  51.367  within  one  year  of  EPA's 
final  conditional  approval. 
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PiMic  Infonnatkm  and  Container 
Protection    40  CFR  SI  .368 

The  Federal  I/M  ragulatioD  raquiies 
tbe  SIP  to  include  a  public  information 
and  consumer  protection  programs.  The 
submittal  needs  to  include  a  public 
information  program,  which  educates 
the  public  on  I/M,  State,  and  Federal 
regulations,  air  quality,  the  contribution 
of  motor  vehicles  to  the  air  poUution 
problem,  and  other  items  as  desciibcid 
in  the  Federal  rule.  A  consumer 
protection  prognm,  which  includes 
provisions  for  a  challenge  mechanism, 
protection  of  whistle  blowers  and 
assistance  to  motorists  in  obtaining 
warranty  coveted  repair,  will  also  need 
to  be  addressed.  Tbe  niinois  submittal 
contains  the  legal  authority  establishing 
grievance  procedures  for  consumers  to 
use,  but  it  does  oot  address  the  rest  of 
the  requirements  stated  above  for  this 
section.  In  order  to  receive  full 
approval,  the  State  has  committed  in 
lEPA's  April  22, 1996,  letter  to  submit 
the  rsmaimng  provisioiu  of  the  public 
infonnatian  program  within  one  year 
from  EPA's  final  conditianal  appttivaL 
EPA  conditionally  approves  this  poition 
of  the  SIP  based  on  the  State's 
commitment  to  address  the 
requirements  of  this  lactian  within  the 
time  frame  stated  above. 

Improving  Repair  Effdctivenass    40CFR 
51.389 

Efiective  repairs  are  the  key  to 
achieving  program  goals.  The  Federal 
regulation  requires  states  to  take  steps  to 
ensure  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The 
SIP  must  include  a  description  of  the 
technical  a««i stance  program  to  be 
implemsnted,  a  descriptian  of  tbe 
procedures  and  criteria  to  be  tised  in 
meeting  the  performance  monitoring 
requirements  required  in  the  Federal 
regulation  and  a  description  of  the 
repair  technician  training  reaourcea 
available  in  the  conunimity.  The  Illinois 
submittal  does  not  contain  any 
provisions  addressing  the  requirements 
of  this  section,  however  the  State  has 
submitted  a  commitment  to  addreas  the 
requirements  of  this  section,  inrlntting 
the  submittal  of  a  description  of 
available  technician  training  reaouroes, 
within  one  year  of  EPA's  final 
conditional  approval.  EPA  is 
conditionally  approving  this  portion  of 
the  State  submittal  based  on  the  State's 
commitment  to  submit  the  necessary 
documentation  to  Q'A  in  the  time  frame 
stated  above. 


Compliance  With  Recall  Notices    40 
CFR51J70 

State*  an  rsquirad  to  establish  a 
method  to  enstue  that  vehicles  subject 
to  enhanced  I/M  and  that  ve  included 
in  either  a  voluntary  emissions  recall  as 
defined  at  40  CFR  S5.1902(d),  or  in  a 
remedial  plan  determination  made 
pursuant  to  section  207(c)  of  the  Act, 
receive  the  required  repairs  prior  to 
completing  the  emission  test  or 
renewing  the  vehicle  registration.  The 
Illinois  P.A.  88-533  provides  the  legal 
authority  to  require  owners  to  comply 
with  emission  related  recalls  before 
completing  the  emission  test.  Tbe 
Illinois  RFP  requires  that  the  contractor 
provide  and  maintain  as  part  of  the  data 
hiinHHng  system  a  means  to  identify 
vehicles  with  imrssolved  emissions 
recalls  based  upon  tbe  data  provided  by 
EPA.  At  a  minimum,  the  Contractor  and 
lEPA  will  have  the  capability  to  store, 
retrieve,  and  update  recall  data  that 
consists  of  the  VIN,  the  numbers  of  the 
recall  campaign,  and  the  date  that  the 
repairs  were  performed.  Tbe  system  is 
to  be  capable  of  interactively  updating 
vehicle  and/or  recall  database  records 
based  upon  information  supplied  by 
vehicle  owners  indicating  that  lequiied 
repairs  have  been  made.  The  system 
will  also  be  capable  of  updating 
appiopiiate  tacocds  baaed  upon  updated 
data  provid«d  by  Q>A.  EPA 
conditionally  approve*  this  section  of 
the  SIP  based  on  the  State's  April  22, 
1996  commitment  to  submit  to  Q>A  as 
supplemental  information  in  support  of 
the  SIP  iu  final  signed  contract 
addressing  the  annual  reporting 
requirements  of  40  C7R  part  51.370 
within  one  year  of  EPA's  final 
conditianal  approvaL 

On-Road  Testing    40  CFR  SI  .371 

On-rtiad  tasting  is  required  in 
enhanced  I/M  areas.  The  use  of  either 
remote  sensing  devices  (RSD)  or 
rtiedside  pullovers  including  tailpipe 
emission  testing  can  be  used  to  meet  the 
Federal  regulations.  Tbe  program  must 
include  on-road  testing  of  0.5  percent  of 
the  subject  fleet  or  20,000  vehicles, 
whichever  is  less,  in  the  nonattainment 
area  or  the  I/M  program  area.  Motorists 
that  have  passed  an  emission  test  and 
are  found  to  be  high  emitten  aa  a  lanilt 
of  a  on-road  teat  shall  be  required  to 
paas  an  out-of-cycle  test.  The  Illinois 
P.A.  88-533  requires  on-road  testing 
through  the  use  of  remote  sensing 
devices,  llie  SIP  submittal  requires  the 
use  of  RSD  to  test  at  least  0.5  percent  of 
the  subject  fleet  par  year  in  the  I/M 
program  area.  The  RFP  requires  that  the 
Contnctor  develop  and  niiiint»tn 
wiittan  an-road  inspection  procedure* 


to  be  approved  by  lEPA.  in  addition,  the 
Contractor  is  to  provide  and  maintain  as 
part  of  tbe  system  on-road  testixsg 
information  containing  vehicle  and  test 
results  obtained  frxim  the  on-road  testing 
program.  The  Contractor  will  be 
responsible  for  evaluating  all  on-road 
emission  data,  including  linking 
emissions  data  with  vehicle  database 
records.  EPA  conditionally  approves 
this  section  of  the  SIP  based  on  the 
State's  April  22, 1996  commitment  to 
submit  to  EPA  as  supplemental 
information  in  support  of  the  SIP  its 
final  signed  contract  addressing  the  on- 
road  toting  specifications  of  40  CFR 
part  51.371  within  one  year  of  EPA's 
final  conditianal  approval. 

Rulemaking  Action 

EPA  is  approving  portions  and 
conditionally  approving  other  portions 
of  this  revision  to  the  Illinois  SIP  for  an 
enhanced  I/M  program,  as  dted  above. 
The  public  comment  period  for  the  May 
10, 1996,  notice  of  proposed  riilemaking 
closed  on  June  10, 1996.  and  no 
comments  were  received.  If  Illinois  fsils 
to  timely  submit  the  materials  discussed 
above  within  one  year  of  EPA's  final 
conditional  approval,  the  final 
conditional  approval  will  automatically 
convert  to  a  disapproval. 

L  Basis  for  Conditional  Approval 
The  EPA  believes  ccndiUonal 
approval  ia  appropriate  in  this  case 
because  tbe  Slate  naa  the  necesaary  legal 
authority  for  an  enhanced  I/M  program 
and  needa  only  to  award  the  I/M 
contract  and  amend  currant 
administrative  rules  to  address  a 
number  of  enhanced  I/M  program 
requirements.  Aa  a  condition  of  EPA's 
conditional  approval,  the  State  must 
submit  a  final  signed  1/M  contract  as 
supplemental  information  in  support  of 
the  SIP  and  any  additional  material 
necessary  to  address  tbe  deEdandes 
identified  in  this  document  to  EPA  no 
later  than  one  year  after  today's  final 
conditional  approvaL  On  April  22. 
1996.  the  lEPA  submitted  a  latter  - 
conunitting  to  this.  In  the  letter  lEPA 
conunits  to  provide  EPA  the  signed 
enhanced  I^  contract,  in  addition  to 
provide  appropriate  analyses, 
calculations,  and  rules  as  discussed  in 
a  conference  call  on  April  9, 1996 
between  lEPA  and  EPA.  The  telephone 
conversation  record  of  this  call  «ml  be 
included  as  part  of  the  Illinois  SIP. 

n.  Statement  of  Approvability 

Under  the  authority  of  the  Governor 
of  Illinois,  the  lEPA  submitted  a  SIP 
revision  to  satisfy  the  requirements  of 
the  I/M  regulation  to  the  EPA  on  June 
29, 1995.  EPA  found  the  niinois  SIP 
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complete  in  a  letter  dated  Jime  30, 1995. 
The  EPA  has  reviewed  this  submittal 
and  is  approving  portions  and 
conditionally  approving  other  portions 
of  it  pursuant  to  Section  110(k)  of  the 
Act,  on  the  condition  that  the  portions 
of  the  I/M  program  noted  above  are 
adopted  and/or  submitted  on  the 
schedules  noted  in  this  final 
rulijmaking.  Once  EPA  takes  final 
conditional  approval  on  the 
commitment,  the  State  must  meet  its 
commitment  to  submit  the  final  I/M 
contract  and  all  other  supporting 
documentation  within  one  year  of  the 
conditional  approval.  Once  the  EPA  has 
conditionally  approved  this  committal, 
if  the  State  fails  to  submit  any  necessary 
rules  and/or  documentation  to  EPA, 
final  conditional  approval  will 
automatically  convert  to  a  disapproval. 
EPA  will  notify  the  State  by  letter  to  this 
effect.  Chice  the  SIP  has  been 
disapproved,  these  commitments  will 
no  longer  be  a  part  of  the  approved 
nonattainment  area  SIPs.  The  EPA 
subsequently  will  publish  a  notice  to 
this  effect  in  the  notice  section  of  the 
Federal  Register  indicating  that  the 
commitment  or  commitments  have  been 
disapproved  and  removed  from  the  SIP. 
If  the  State  adopts  and  submits  the  final 
rule  amendments  and  the  final  I/M 
contract,  aa  supplemental  information 
in  support  of  the  SIP,  to  EPA  within  the 
applicable  time  frame,  the  conditionally 
approved  commitments  will  remain  pMt 
of  the  SIP  until  the  EPA  takes  final 
action  approving  or  disapproving  the 
new  sulnnittal.  If  the  EPA  approves  the 
subsequent  submittal,  those  newly 
approved  rules  and/or  documentation 
will  become  part  of  the  SIP. 

If  after  considering  the  comments  on 
the  subsequent  submittal,  the  EPA 
issues  a  final  disapproval  or  if  the 
conditional  approval  portions  are 
converted  to  a  disapproval,  the 
sanctions  clock  under  section  179(a) 
will  begin.  If  tbe  State  does  not  submit 
and  EPA  does  not  approve  the  rule  on 
which  any  disapproval  is  based  within 
18  months  of  the  disapproval,  the  EPA 
must  impose  one  of  the  sanctions  under 
section  179(b]-highway  funding 
restrictions  or  the  offset  sanction.  In 
addition,  any  final  disapproval  would 
start  the  24  month  clock  for  the 
imposition  of  a  section  110(c)  Federal 
Implementation  Plan.  Finally,  under 
section  110(m)  the  EPA  has 
discretionary  authority  to  impose 
sanctions  at  any  time  after  a  final 
disapproval. 

EPA  finds  that  there  is  good  cause  for 
this  final  conditional  approval  to 
become  eSective  immediately  upon 
publication  because  a  delayed  efiiective 
date  is  imnecessary  due  to  the  nature  of 


a  conditional  approval,  which  requires 
that  the  State  make  certain  submittals 
within  one  year  of  the  final  condltiona) 
approval.  Any  delay  in  the  effective  date 
of  this  conditional  approval  further 
delays  the  compliance  date  by  which 
the  State  has  to  submit  the 
documentation  conunitted  to  in  this 
notice.  The  immediate  effective  date  for 
this  SIP  approval  is  authorized  under 
both  5  U.S.C.  553(d)(1),  which  provides 
that  rulemaking  actions  may  become 
elective  less  than  30  days  after 
pnblication  if  the  rule  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction"  and  section  553(d)(3), 
which  allows  an  effective  date  less  than 
30  days  after  publication  "as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  in  the  rule."  Under 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
600  et  seq..  EPA  must  prepare  a 
regulatory  fiexibility  analysis  assessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  5  U.S.C.  603  and  604. 
Allemadvely,  EPA  may  certify  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govenunent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  Tbe  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.a.  1976);  42  U.S.C. 
7410(a)(2)  and  7410(k)(3). 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22, 1965)  requires 
that  the  EPA  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  tlie  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Q'A  to 
establish  a  plan  for  obtaining  input  bam 
and  informing,  educating,  and  advising 
any  small  goVenunents  ti^at  may  be 


significantly  or  uniquely  effected  by  the 
nue. 

Under  section  205  of  the  Unfundad 
Mandates  Act,  the  EPA  must  idontify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  Tbe  EPA  must  select  bom 
those  alternatives  the  least  costly,  most 
cost-efiective.  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  EPA  explains  why 
this  ahemative  is  not  selected  or  the 
selection  of  this  alternative  is 
inoonsietent  with  law. 

Because  this  final  rule  is  estimated  to 
residt  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  then  $100  million  in  any 
one  year,  the  EPA  has  not  prepared  a 
budgetary  impact  statement  or 
apedficaily  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
smell  governments  will  not  be 
significantly  or  uniquely  afiected  by  this 
rule,  the  EPA  is  not  required  to  develop 
a  plan  with  regard  to  small 
governments  It  imposes  no  additional 
requirements.  The  Office  of 
Management  and  Budget  has  exempted 
this  action  rule  from  Executive  Order 
12866  review. 

SubmisMion  to  Congress  and  the  General 
Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procadure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptrollar 
General  of  the  General  Accounting 
Office  prior  to  publication  of  tkia  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

List  of  Snbtects  in  40  CFR  Part  S2 

Enviroimiental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Carbon  monoxide.  Nitrogen 
Oxide,  Ozone,  Volatile  Organic 
Compound. 

Datad:Iunl7. 1996. 
DavidA-UUricli. 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Reguladons  is  amended  as 
follows: 

PART  52-(AMEN0E0] 

1.  The  authority  citation  for  port  52 
contifiues  to  read  as  follows: 
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AHAarttr  42  U.S.C  7401-7S71q. 

SubpwtO-Ollnols 

2.  Section  52.726  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

ISZ.7M    Oomrol  Blilam.  Onne. 

***** 

Q)  On  hine  29. 1995,  and  April  22, 
1996.  the  Illinois  Environmental 
Protection  Agency  (I£PA)  submitted 
enlumced  inspection  and  maintenance 
(I/M)  legislation,  rules,  and  a  Request- 
For^Proposal  (RFP)  as  a  revision  to  the 
State's  ozone  State  Implementation  Plan 
(SIP).  The  EPA  conditionally  approved 
the  SIP  revision  besed  on  the  State's 
coounitment  to  submit  to  EPA  the 
signed  enhanced  I/M  contract,  in 
addition  to  provide  appropriate 
analyses,  calculations,  and  rules 
necessary  to  address  deficiencies  noted 
in  the  final  conditional  approval.  The 
final  signed  contract  and  any  supporting 
documentation  needed  to  address  the 
deficiencies  must  be  submitted  to  EPA 
within  one  year  of  the  EPA's  conditional 
approval. 

3.  Section  52.720  is  amended  by 
adding  paragraphs  (c)(130)  to  read  as 
follows: 


1 82.720 

(€)••• 

(130)  On  June  29. 1995.  the  SUIe  of 
Illinois  submitted  a  revision  to  the  State 
Implementation  Plan  (SIP)  for  the 
implementation  of  an  enhanced  motor 
vehicle  inspection  and  maintenance    (1/ 
M)  program  in  the  Chicago  and  East  St. 
Louis  ozone  nonattainment  areas.  This 
revision  included  the  Vehicle  Emissions 
Inspection  Law  of  1995  (625  ILCS  5/ 
13B),  PA.  88-533,  eHective  January  18, 
1995:  I/M  regulations  (R94-19  and  R94- 
20)  adopted  on  December  1, 1994,  by 
the  Illinois  Pollution  Control  Board; 
February  29,  1996,  Request-For- 
Proposals;  April  22, 1996,  letter  of 
commitment:  plus  additional  support 
doctmientation  including  modeling 
demonstration. 

(i)  Incorporation  by  reference. 

(A)  Vehicle  Emissions  Inspection  Law 
of  1995  (625  ILCS  5/13B).  Public  Act 
86-533,  signed  into  law  by  Governor 
Edgar  on  January  18,  1995  effective 
January  18, 1995. 

(B)  35  Illinois  Administrative  Code 
240:  Sections  240.101.  240.102,  240.104, 
240.105,  240.106,  240.107,  240.124, 
240.125,  240.151,  240.152,  240.153, 
240.161,  240.162,  240.163,  240.164, 
240.171.  240.Table  A,  240.Table  B 
amended  or  added  in  R94-19  at  18  III. 
Reg.  18228,  effective  December  14. 
1994. 

(C)  35  Illinois  Administrative  Code 
240;  Sections  240.172, 240.173  amended 


in  R94-20  at  18  HI.  Reg.  18013,  effective 
December  12, 1994, 
(ii)  Additional  Materials. 

(A)  February  29, 1996,  Request-For- 
Proposals  submitted  on  April  22, 1996. 

(B)  April  22, 1996,  letter  of 
commitment  and  attachments  horn 
lEPA's  Bureau  of  Air  Chief  to  the 
USEPA's  Regional  Air  and  Radiation 
Division  Director. 

IFR  Doa  86-187SS  Filed  7-24-«e:  8:45  am] 

aauNQ  oooa  mis-m-p 


40CFRPwt» 
M-C-1-OS1;  FRL-8a2S-q 

Approval  and  Promulgation  of 
liiiplainaiiUUoii  Plana;  LouWana  Stata 
Imptamantation  Plan  fWvlaion;  Ma|or 
Soura*  DaflnMon  Conaellona  lor 
Raaaonably  Avallairia  Conttol 
Tachnotogy  (RACT)  Riilaa;  Volallla 
Organic  Cenipounda  (VOC)  RACT 
Catch-Up* 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Final  rule. 

summary:  The  EPA  U  approving 
revisions  to  the  Louisiana  State 
Implementation  Plan  (SIP)  adopted  by 
the  Louisiana  Department  of 
Environmental  Quality  on  October  20, 
1992.  and  March  26,  1993.  This  SIP 
revision  contains  regulations  which 
require  the  implementation  of  RACT  for 
various  types  of  VOC  sources.  The 
intended  effect  of  this  action  is  to 
approve  these  revisioiu  to  the  VCX^ 
regulations.  This  action  is  being  taken 
under  section  110  and  subchapter  I,  Part 
D,  of  the  Clean  Air  Act  as  amended  in 
1990  (the  Act). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  August  26, 1996. 
A00RESSE8:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  locations: 
Environmental  Protection  Agency. 

Region  6,  Air  Planning  Section  (OPD- 

L).  1445  Roes  Avenue,  Suite  700, 

Dallas,  Texas  75202-2733. 
Air  and  Radiation  Docket  and 

Information  Center,  Environmental 

Protection  Agency,  401  M  Street,  SW., 

Washington,  DC  20460. 
Louisiana  Department  of  Enviroiuncntal 

Quality,  Office  of  Air  Quality.  7290 

Bluebonnet  Boulevard.  Baton  Rouge, 

Louisiana  70810. 

Anyone  wishing  to  review  this 
petition  at  the  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 


FOR  FURTICR  MFORMATKJN  CONTACT:  Lt 
Mick  Cote,  Air  Plaiming  Section  (6PD- 
L),  Envinmmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Didlas, 
Texas  75202-2733,  telephone  (214) 
665-7219. 

SUPPLEMBITAflY  MFORMATION: 

Background 

On  April  11, 1994,  the  EPA  published 
a  notice  of  proposed  rulemaking  (NPR) 
for  the  State  of  Louisiana  in  the  Federal 
Ragiiter  (FR).  See  59  FR  17078.  The 
NPR  proposed  approval  of  RACT 
revisions  to  the  SIP  regulations 
concerning  the  control  of  VOC 
amissions.  The  SIP  revision  was 
submitted  by  the  Slate  of  Louisiana  on 
November  10, 1992,  with  a  subsequent 
submittal  on  March  26, 1993. 

Specific  requirements  of  the  revised 
VOC  regulations  and  the  rationale  for 
the  EPA's  proposed  action  are  explained 
in  the  NPR  and  will  not  be  restated  here. 
No  public  comments  were  received  on 
the  NPR.  The  EPA's  approval  of  these 
revisions  was  contingent  on  the  State's 
submission  to  the  EPA  of  a  negative 
declaration  stating  that  no  non-Control 
Techniques  Guidelines  sources  exist  in 
the  Baton  Rouge  nonattairmient  area 
which  have  a  potential  to  emit  of  SO 
tons  per  year  or  more  of  VOCs,  and  that 
none  are  expected.  The  State  of 
Louisiana  verified  that  no  such  sources 
exist  and  submitted  a  letter  of  negative 
declaration  to  the  EPA  on  March  29, 
1994. 

Final  Actkm 

The  EPA  has  evaluated  the  State's 
submittal  for  consistency  with  the  Act. 
The  EPA  has  determined  that  the 
revised  rules  meet  the  Act's 
requirements  and  today  is  approving  the 
SIP  revision  under  section  110(k)(3)  of 
the  Act. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C 
603  and  604.  Alternatively,  under  5 
U.S.C.  eQ5(b).  the  EPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substanitial  number  of  small 
entities.  See  46  FR  18709.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  governmental 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

'The  SIP  approvals  under  section  110 
and  subchapter  I,  pari  D  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
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not  impose  any  new  tequiiemants,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  Uie  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  EPA  from 
basing  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
E.PA.,  427  U.S.  246,  256-66  (&Q. 
1976);  42  U.S.C  section  7410(a)(2).  The 
Office  of  Management  and  Budget 
(0MB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  In  the  United  States 
C^uri  of  Appeals  for  the  appropriate 
circuit  by  September  23. 1996.  Filing  a 
.petition  for  reconsideration  of  this  £ial 
rule  by  the  Regional  Administrator  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review;  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  or 
postpone  the  effectiveness  of  this  rule. 
lUs  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  See  section  307(b)(2)  of 
the  Act 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
eitAlishing  a  precedent  for  any  mture 
request  for  a  revision  to  any  SIP.  Eadi 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
technical,  economic,  and  enviroiunental 
foctore  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Unfnndad  MandatM 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995.  signed  into  law  on  March  22, 
1995,  the  EPA  must  undertake  various 
actions  in  association  with  proposed  or 
final  rules  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  the 
private  sector,  or  to  State,  local,  or  tribal 
govenmienis  in  the  aggregate. 

Through  submission  oMhis  SIP  or 
plan  revision  approved  in  this  action, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section 
175  A  of  the  Act  The  rules  and 
commitments  approved  in  this  action 
may  bind  State,  local,  and  tribal 
govenunents  to  periorm  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rides  and  commitments  t>6ing 
approved  by  this  action  will  impose  or 
lead  to  the  imposition  of  any  mandate 
upon  the  State,  local,  or  tribal 
govenunents,  either  as  the  owner  or 


operator  of  a  source  or  as  a  ragulator,  or 
would  impose  or  lead  to  the  imposition 
of  any  mandate  upon  the  private  sector, 
the  EPA's  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  requirements  under 
State  law.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  Therefore,  the 
EPA  has  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Sohniiaaioa  to  Omgrees  and  d>e 
General  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fsirness  Act  of 
1996,  the  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Regialer. 
This  rule  is  not  a  "major  rule"  as 
defined  by  section  804(2)  of  the  APA  as 
amended. 

SIP  Actlona  Exempt  trom  OMB  Review 

This  action  has  been  classified  for 
signature  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19, 1989 
(54  FR  2214-2225),  as  revised  by  a  July 
10, 1995,  memorandum  from  Mary 
Nichols.  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

UsI  of  Subiacts  in  40  CFK  Part  S2 

Envinmmental  protectiiHi,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping,  Ozom, 
Volatile  organic  compounds. 

Dated:  June  12, 1S9S. 
AUyn  M.  Davis, 
Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PAin'S2-IAMENDEQ| 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autfaorlty:  42  U.S.C  7401-7671q. 

Subpart  T—LouWana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(64)  to  read  as 
follows: 


(flL07O    MafMMcaHoo  of  piMi. 

•  •        •        *        * 

(c)  •  *  * 

(64)  Revisions  to  the  Louisiaiu  SIP 
addressing  VOC  RACT  catch-up 
requirements  were  submitted  by  the 
Governor  of  Louisiana  by  letters  dated 
December  21, 1992,  and  April  13. 1993. 

(i)  Inctnporation  by  refwence. 

(A)  Revisions  to  LAC,  Title  33, 
Environmental  Quality,  Part  m.  Air; 
Chapter  21.  Control  of  Emissions  of 
Organic  Compounds,  Subchapter  A. 
General;  section  2103.  Storage  of 
Volatile  Organic  Compounds, 
paragraphs  G..  G.I.,  C.4.:  section  2109. 
Oil/Water  Separation,  paragraph  B.4.: 
section  2215.  Waste  Gas  Disposal, 
introductory  paragraph,  paragraph  H., 
H.5.;  Subchapter  B.  Organic  Solvraits; 
section  2123.  Organic  Solvents, 
paragraph  D.6.:  Subchapter  C.  Vapor 
Degraasera;  section  2125.  Vapor 
Degieaaera,  paragraph  D.;  Subchapter  P. 
Gasoline  Handling;  section  2131.  Filling 
of  Gasoline  Storage  Vessels,  paragraphs 
D.,  D.I.,  D.3.,  G.:  section  2135.  Bulk 
Gosolirw  Terminals,  paragraph  A.; 
Subchapter  H.  Graphic  Arts;  section 
2143.  Graphic  Arts  (Printing)  by 
Rotogravure  and  Flexograptnc 
Processes,  paragraph  B,  as  adopted  tiy 
LDEQ  on  October  20, 1992. 

(B)  Revisions  to  LAC  Title  33. 
Envirormienla)  Quality,  Part  HI.  Air: 
Chapter  21.  Control  of  Emissions  of 
Organic  Compounds,  Subchapter  A. 
General:  section  2115.  Waste  Gas' 
Disposal,  introductory  paragraph, 
paragraphs  H.I.,  H.l.a.  through  Rl.d., 
H.2..  H.2.a.,  H.2.b..  H.3.,  U,  as  adopted 
by  LDEQ  on  March  20,  1993. 

(ii)  Additional  material 

(A)  Letters  dated  November  10, 1992 
and  December  21, 1992,  signed  by 
Edwin  Edwards,  Goveraor  ofLouisiana. 

(B)  Letter  dated  April  14. 1993,  signed 
by  Edwin  Edwards,  Governor  of 
Louisiana. 

(C)  Letter  of  negative  declaration 
dated  March  29,  1994,  signed  by 
Gustave  Von  Boduungen,  P.E.,  Assistant 
Secretary,  LDEQ. 

•  •        *        •        • 

(FK  Doc  8e-l«641  Filed  7-24-««:  8:45  am) 
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SUMMAilT:  This  document  takes  final 
EPA  action  on  certain  elements  of  a 
request  by  the  State  of  New  Jersey  to 
revise  its  State  Implementation  Plan 
(SIP)  for  carbon  monoxide.  EPA  is 
approving  New  Jersey's  vehicle  miles 
travelled  forecast  and  multi-state 
coordination  commitment  and  is  giving 
a  limited  approval  to  New  Jersey's  new 
source  review  regulation,  which  covers 
all  nonattaiiunent  pollutants.  B'A  will 
be  taking  future  action  on  New  Jersey's 
attaiiunent  demonstration  and  enhanced 
inspection  and  maintenance  program  in 
a  separate  Federal  Register  document. 
In  a  December  7,  1995  document  EPA 
approved  New  Jersey's  contingency 
measures  and  statewide  emissions 
inventory.  The  contingency  measures 
include  transportatioQ  control  measures 
which  cover  traffic  flow  improvements, 
park  k  ride  lots,  and  increased 
ridesharing.  In  a  February  12. 1996 
document  EPA  approved  New  Jersey's 
oxygenated  fuels  rule.  These  revisions 
were  required  by  the  Clean  Air  Act  as 
amended  in  1990  and  will  contribute 
towards  attaining  the  carbon  monoxide 
standard. 

EFFECTIVE  DATE:  This  action  is  eOecUve 
August  26. 1996. 

AOOKESCES:  Copies  ofNew  Jersey's 
submittals  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency, 
Region  n  Office,  Library.  16th  Floor, 
290  Broadway.  New  York,  New  York 
10007-1866. 
New  Jersey  Department  of 
Environmental  Protection,  Bureau  of 
Air  Quality  Platming,  401  East  State 
Street,  CN027,  Trenton,  New  Jersey 
08625. 
Enviroiunental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (Air  Docket  6102),  401  M 
Street,  SW.,  Washington.  DC  20460. 
FOR  FUfmCR  MFORMATION  CONTACT: 
Henry  Feingersh.  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  New  York,  Now  York  10007- 
1866,(212)637-4249. 

SUPPUMENTARY  INFOmiATKIN: 

Backgronad 

The  Clean  Air  Act,  as  amended  in 
1990,  sets  forth  a  niunber  of 
requirements  that  states  had  to  submit 
as  revisions  to  their  State 
Implementation  Plans  (SIPsJ  by 
November  15, 1992  for  areas  designated 
as  moderate  nonattaiiunent  for  carbon 
monoxide.  These  requirements  are:  an 
attaiiunent  demonstration,  an  enhanced 
vehicle  inspection  and  maintenance    (1/ 


M)  program,  an  oxygenated  fuels  rule,  a 
vdiicle  miles  travelled  forecast, 
contingency  measures,  a  carbon 
monoxide  emission  inventory,  a  revised 
new  source  review  program,  and  a 
multi-state  coordination  letter. 

EPA  has  issued  a  "General  Preamble" 
describing  its  preliminary  views  on  how 
it  intends  to  review  SIPs  and  SIP 
revisions  submitted  in  order  to  meet 
Title  I  requirements  (see  generally  57  FR 
13498  (April  16, 1992)  and  57  FR  18070 
(April  28,  1992)].  The  reader  should 
refer  to  the  General  Preamble  for  a  more 
detailed  discussion  of  the  Title  I 
requirements  and  what  EPA  views  as 
necessary  to  adequately  comply  with 
Title  I  provisions. 

On  November  15. 1992,  New  Jersey 
submitted  to  EPA  proposed  revisions  to 
its  carbon  monoxide  SIP  that  addressed 
each  of  the  above  requirements  for  its 
two  moderate  carbon  monoxide 
nonattainment  areas.  In  addition,  in  a 
submittal  dated  October  4. 1993,  New 
Jersey  submitted  to  EPA  information  on 
transportation  control  measures  which 
New  Jersey  will  use  as  a  contingency 
measure. 

The  New  Jersey  portion  of  the  New 
Yoric-Northem  New  Jersey-Long  Island 
carbon  mononde  nonattaiiunent  area  is 
classified  as  a  Moderate  2  area  (an  area 
that  has  a  design  value  of  12.8-16.4 
ppm).  The  New  York-Northern  New 
Jersey-Long  Island  carbon  monoxide 
nonattainment  area  is  part  of  the  New 
York-Northern  New  Jersey-Long  Island 
Consolidated  MetropoUtsin  Statistical 
Area  and  includes  the  counties  of 
Bergen,  Essex,  Hudson,  Union,  and 
parts  of  Passaic  County.  The 
nonattainment  area  in  Passaic  Cotmty 
includes  the  cities  of  Clifton,  Peterson, 
and  Passaic.  The  remainder  of  the  State 
is  in  attainment  for  carbon  monoxide. 

EPA  published  its  proposed  action  on 
those  parts  of  the  New  Jersey  submittal 
covered  by  this  document  on  November 
10, 1994  (59  FR  56019).  The  reader  is 
referred  to  that  proposal  for  a  detailed 
discussion  of  EPA 's  action.  Comments 
were  due  by  December  10, 1994.  The 
State  of  New  Jersey  was  the  only 
commenter. 

Public  Conuiient 


All  of  New  Jersey's  comments 
concerned  EPA's  proposed  action  on  the 
State's  Subchapter  18,  "Control  and 
Prohibition  of  Air  Pollution  From  New 
or  Altered  Sources  Affecting  Ambient 
Air  Quality  (Emission  Offset  Rules)" 
(new  source  review  regulation).  In  its 
November  10, 1994  Federal  Register 
document  EPA  noted  that  New  Jersey's 
Subchapter  18  lacked  certain  elements 
which  are  summarized  as  follows:   - 


1.  A  provision  that  requires  changes 
in  existing  permits  providing  offsets  to 
be  in  etCact  by  the  time  of  permit 
issuance; 

2.  A  prtx^ss  that  provides  information 
from  nonattaiiunent  new  source  review 
permits  to  EPA's  control  technology 
clearinghouse; 

3.  A  definition  of  "stationary  source" 
which  excludes  the  new  category  of 
"nonroad  engines;" 

4.  Provisions  for  modifications  in 
serious  and  severe  ozone  nonattainment 
areas  required  imder  sections  182(c)(6), 
(7)  and  (8)  of  the  Clean  Air  Act; 

5.  A  net  air  quality  benefit  test; 

6.  A  methodology  for  calculating  net 
emissions  increase  that  adheres  to  EPA 
guidance  and  policy:  and 

7.  Definitions  for  "initiation  of 
construction"  and  "initiation  of 
operation." 

The  November  10, 1994  Federal 
Register  proposal  contains  detailed 
information  on  each  of  the 
aforementioned  items. 

The  State  commented  that  it  will 
revise  its  regulations  to  address  Items  1, 
2,  5,  and  7  on  an  expedited  schedule 
and  is  currently  doing  so.  However,  the 
State  has  requested  guidance  from  EPA 
on  issues  associated  with  Items  3,  4  and 
6.  As  a  result,  Ihere  are  still  deficiencies 
in  the  rule  that  need  to  be  corrected 
before  it  can  be  fully  approved.  It  is 
EPA's  position  that  these  deficiencies 
must  he  addressed  expeditiously.  Until 
they  are,  the  requirements  related  to  the 
afore- referenced  elements  are  currentiy 
in  effect  under  the  authority  of  the 
Clean  Air  Act,  even  in  the  absence  of  an 
applicable  implementation  plan 
addressing  these  requirements. 

In  the  interim,  EPA  is  moving  forward 
by  finalizing  its  proposed  limited 
approval  of  New  Jersey's  new  source 
review  rule  because  it  strengthens  the 
existing  New  Jersey  SIP  by 
incorporating  Clean  Air  Act 
requirements.  Such  requirements 
include,  but  are  not  limited  to,  new 
offset  ratios,  new  applicability 
thresholds,  and  the  NOx  requirements 
of  section  182(f)  for  most  ozone 
nonattainment  areas. 

Vehicle  Miles  Tmvelled  Forecast 

The  New  Jersey  SIP  is  required  under 
section  187(a|(2)(Al  of  the  Clean  Air  Act 
to  include  a  forecast  of  vehicle  miles 
travelled  through  the  year  1995.  In 
addition,  unnniil  reports  and  annual 
updates  are  required  of  the  State:  the 
first  of  these  was  required  by  September 
30. 1994.  EPA  finds  that  New  Jersey  has 
submitted  documentation  satisfying 
these  requirements,  and  therefore,  is 
approving  New  Jersey's  vehicle  miles 
travelled  forecast  SIP  revision. 
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Multi-State  Coordination 

The  New  Jersey  SIP  is  required  mdw 
section  187(e)  of  the  Clean  Air  Act  to 
include  a  joint  woikplan  to  demonstrate 
early  cooperation  and  integration  of  all 
states  in  the  nonattainment  area.  This 
workplan  consisted  of  a  letter  signed  by 
former  Director  Nancy  Wittenberg 
containing  a  detailed  schedule  of 
milestones  and  a  commitment  to 
coordinate  with  EPA  and  each  of  the 
states  involved.  EPA  finds  that  New 
Jersey  has  fulfilled  this  requirement  and 
approves  the  multi-state  coordination 
commitment. 

Further  Actloa 

EPA  will  be  taking  action  on  New 
Jersey's  Subchapter  18,  enhanced, 
inspection  and  maintenance  program, 
attaiiunent  demonstration,  and 
conformity  rules  in  future  Federal 
Kagiiter  documents. 

New  Jersey  is  currently  in  the  process 
of  adopting  an  enhanced  inspection  and 
maintenance  program.  OEu:a  this  is 
submitted  as  a  SIP  revision  and 
approved  by  EPA,  the  attainment 
demonstration  (which  relies  on  credit 
from  the  enhanced  inspection  and 
maintanancs  program)  would  alsabs 
acted  upon  by  EPA. 

Conrlnainn 

EPA  is  fully  approving  New  Jersey's 
vrhicle  miles  travelled  forecast  and  the 
multi-state  coordination  as  revisions  to 
New  Jersey's  caiboo  monoxide  SIP.  In 
addition,  EPA  is  giving  limited  approval 
to  New  Jersey's  Subchapter  18,  "Omtrol 
and  Prohibition  of  Air  PoUution  from 
New  or  Altered  Sources  Afiecttng 
Ambient  Air  Quality  (Emission  Ofbet 
Rules)"  effective  March  IS,  1993. 

Once  the  remaining  elements  ara 
approved,  EPA  can  give  a  full  approval 
to  the  carbon  monoxide  SIP.  Therefore, 
EPA  can  only  give  the  New  Jersey 
cartwn  monoxide  SIP  a  limited  approval 
until  action  is  taken  on  the  ramaining 
elements. 

'Hiis  document  is  issued  as  required 
by  section  110  of  the  Clean  Air  Act,  as 
amended.  The  Administrator's  decision 
regarding  the  approval  of  this  plan 
nvlaion  is  based  on  its  meeting  the 
requirements  of  section  1 10  of  the  Clean 
Air  Act,  and  40  CTR  Part  51. 

Nothing  in  this  rule  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  fior  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviranmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  reipiirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  800  et  aaq.,  EPA  must  prepare 


a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  S  U.S.C.  603 
and  604.  Alternatively.  □'A  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
Subchapter  I.  Part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  alr)»dy  imposing.  Therefore, 
because  the  bderal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moveover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
Qean  Air  Act,  preparation  of  a 
regulatory  flejdbility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  US  EPA, 
427  US  246,  256-66  (S.Q.  1976);  42 
U,S.C.  7410(a)(2). 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22. 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
miUioo  or  more  to  the  private  sector,  or 
to  state,  local,  or  tribal  governments  in 
the  aggresate. 

Through  submission  of  this  SIP  or 
plan  revision,  the  state  and  any  affected 
local  or  tribal  governments  have  elected 
to  adopt  the  program  provided  for  under 
section  187  of  the  Clean  Air  Act.  These 
rules  may  bind  state,  local  and  tribal 
govenunents  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  being  approved  by  this 
action  will  impose  any  mandate  upon 
the  state,  local  or  tribal  governments 
either  as  the  owner  or  operator  of  a 
source  or  as  a  regulator,  or  would 
impose  any  mandate  upon  the  private 
sector,  EPA's  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  regulations  under  state 
law.  Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
annual  costs  of  SlOO  million  or  more  to 
state,  local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 


The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  rule  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  from 
date  of  publication.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time      . , 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  rule  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Sabmiisian  to  Coagress  and  Ike 
General  Acconntiiig  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  aa 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
Gmieral  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Kagiater.  This  rale  is 
not  a  "major  rule"  as  defined  by  aediaD 
804(2)  of  the  APA  as  amended. 

List  afSubJecta  in  40  CTR  Part  SX 

Enviroiunental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  refarence, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

DUBd:Miy31.  199S. 
WUUam  |.  Muoynskl, 
ActtDg  RggionaJ  Administnitor. 

Part  52,  chapter  I,  titls  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PARTS3-(AHENDECq 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aitffaarity:  42  U.S.C  7401-7e71q. 

Subpert  FP— New  Jeieey 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(54)  to  read  as 
follows: 

IS2.15T0    MantMcaUonofpln. 

•  *  •  •  * 

(0  •  •  • 

•  *  K  •  • 

(54)  Revisions  to  the  New  Jersey  State 
Implementation  Plan  (SIP)  for  caibon 
monoxide  concerning  the  control  of 
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caibon  monoxide  from  mobile  sources, 
dated  November  15, 1992  and 
November  21, 1994  submitted  by  the 
New  )ersey  State  Department  of 
Environmental  Protection  (NJDEP). 

(i)  Incorporation  by  reference. 

(A)  Chapter  27,  Title  7  of  the  New 
Jersey  Adminiitiative  Code  Subchapter 

ffiZ.iaoe    ffA.«ppro«idNM»J«MyaiMi 


18,  "Control  and  Prohibition  of  Air 
Pollution  from  New  or  Altered  Sources 
ASecting  Ambient  Air  Quality 
(Emission  OfbeH  Rules),"  efCactive 
March  15, 1993. 
(ii)  Additional  malarial. 


(A)  November  21, 1994,  Technical 
update  to  the  New  Jaraey  Carbon 
Monoxide  SIP. 

3.  In  §  52.1605  the  table  is  amended 
by  removing  the  first  entry  for  Title  7, 
Qiapter  27:  Subchapter  18  and  revising 
the  second  entry  to  read  as  follows: 


SMe  legutaUon 


Stals  allKlive  dale        EPA  appnwad  dale 


CofiiflmitB 


T1«o7,  Ctia(ilar27 


SU)Oia|ltsr  18,  "Contnl  and  ProNMion  of  Ak    Mv.  15, 1993 
PolUlon  Inxn  New  or  Altered  Soucas  A«- 
lactkig  Ambient  Air  Ouaily  (Emisaion  ORsal 
Ri*s).-. 


July  25,  1996 


See  July  25,  1996  lor  items  not  includad  in 
We  Ikntad  approval. 


IFK  Doc  9e-ta642  Filed  7-24-96:  S:4S  ami 


40CFRPartS2 

[Region  H  Oeetot  Na  1S1;  atPTIMX  NY12- 
2-«il0,  FRL-6624-q 

ApfMtnral  and  Promulgatton  of 
ImplatnantalJon  Plana;  RavWon  to  tha 
Naur  York  State  hnptamantaUon  Plan 
for  Carlion  Monoiida;  DatarmlnaUon  of 
Langth  of  Control  Parlod  for  Naw  Yofli- 
Nofttiam  Now  Jaraay-JjMig  Wand 
CoiwolkMad  MatropoHtan  Statistical 
Araa 

AQENCT:  Environmental  Protection 

Agency. 

ACTION:  Finul  rule. 


'  The  Environmental  Protection 
Agency  fEPA)  is  announcing  the 
approval  of  portions  of  a  request  by  the 
State  of  New  York  to  revise  its  State 
Implementation  Plan  for  Cartion 
Monoxide.  EPA  is  approving  New 
York's  carbon  monoxide  plan  which 
includes  a  vehicle  miles  travelled 
forecast,  carbon  monoxide  emission 
inventory,  multi-state  cooniination 
commitment,  and  Downtown  Brooklyn 
Master  Plan.  EPA  is  also  approving  the 
Slate's  use  of  the  wintertime  gasoline 
volatility  program  as  a  contingency 
measure.  In  addition,  EPA  is  partially 
approving  the  State's  oxygenated  fiiels 
rule.  EPA  will  be  taking  action  on  New 
York's  attainment  demonstration, 
revised  new  source  review  program, 
conformity  rules,  and  enhanced  vehicle 
inspection  and  maintenance  program  in 
a  separate  Federal  Register  action. 

Tnese  revisions  were  required  by  the 
□ean  Air  Act  as  amended  in  1990  and 
will  contribute  towards  attaining  tha 
carbon  monoxide  standard.  EPA  is  also 


determining  that  the  period  prone  to 
high  ambient  concentrations  of  carbon 
monoxide  in  the  New  York-Northern 
New  ]ersey-L^ng  Island  Consolidated 
Metropolitan  Statistical  Area  extends  for 
the  four  month  period  from  November 
1  through  the  last  day  of  February.  This 
is  the  control  period  for  carbon 
monoxide  when  State  programs  in  this 
area  must  require  oxygenated  gasoline. 
EFFECTIVE  DATS:  This  action  is  effective 
August  26, 1996. 

AOOAESSES:  Copies  of  New  York's 
submittals  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency, 
Region  n  Office,  Library,  IBth  Floor, 
290  Broadway.  New  York,  New  York 
10007-1866. 
New  York  Department  of  Envlromnental 
Conservation,  Division  of  Air 
Resources,  SO  Wolf  Road,  Albany, 
New  York  12233. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (Air  Docket  6102),  401  M 
Street,  S.W.,  Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Feingersh,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  New  York,  New  York  10007- 
1866,  (212)  637-4249. 

SUPPLEMENTARY  INFORMATION: 

Barjcground 

The  Clean  Air  Act,  as  amended  in 
1990,  sets  forth  in  Title  I  a  number  of 
requirements  applicable  to  areas 
designated  aa  moderate  nonattainment 
for  carixio  monoxide  (CO).  Among  these 


is  the  requirement  that  by  November  15, 
1992  the  State  Implementation  Plans 
(SIP)  for  such  areas  be  revised  to 
include  the  following:  an  attainment 
demonstration,  an  enhanced  vehicle 
emission  inspection  and  maintenance 
(I/M)  program,  an  oxygenated  fuels  rule, 
a  vehicle  miles  travelled  forecast, 
contingency  measures,  a. CO  emission 
inventory,  a  revised  new  source  review 
program,  and  a  multi-state  coordination 
letter. 

EPA  has  issued  a  "General  Preamble" 
describing  its  preliminary  views  on  how 
it  intends  to  review  SIPs  and  SIP 
revisions  submitted  in  order  to  meet 
Title  I  requirements  (see  generally  57  FR 
13498  (April  16, 1992)  and  57  FR  18070 
(April  28, 1992)1.  The  reader  should 
refer  to  the  General  Preamble  for  a  more 
detailed  discussion  of  the  Title  I 
requirements  and  what  EPA  views  as 
necessary  to  comply  adequately  with 
Title  I  provisions. 

On  November  13, 1992,  New  York 
submitted  to  EPA  proposed  revisions  to 
its  CO  SIP  that  addressed  each  of  the 
aforementioned  requirements  for  its 
moderate  CO  nonattaiiunent  area.  In 
addition,  in  a  submittal  dated  March  21, 
1994,  New  York  submitted  additional 
information  on  the  subject. 

The  New  York  portion  of  the  New 
York-Northern  New  Jersey-Long  Island 
CO  nonattainment  area  is  classified  as  a 
moderate  2  area  (an  area  that  has  a 
design  value  of  12.8-16.4  ppm).  This 
area,  which  is  part  of  the  New  York- 
Northern  New  Jersey-Long  Island 
Consolidated  Metropolitan  Statistical 
Area  (CMSA),  includes  the  Counties  of 
Bronx,  Kings,  New  York,  Queens, 
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Ridunand.  Nassau,  and  Wastcheater. 
The  remainder  of  New  Yoric  State  is  in 
attalnmont  for  CO. 

EPA  prc^poaad  approval  of  moat 
provisions  of  the  State's  submiiairm  on 
September  IS,  1995  (60  FR  47911).  The 
reader  is  referred  to  the  proposal  for  a 
detailed  discussion  of  EPA's  action. 
Comments  wen  due  by  October  IS, 
1995.  Tha  State  of  New  Yoric  %vaa  the 
only  cammentar. 

In  its  proposal  to  approve  revisions  to 
the  New  York  SIP  for  CO,  EPA  also 
proposed  to  determine  that  tha  period 
prone  fo  hi^  ambient  concentrations  of 

00.  and  thus  the  control  period  when 
oxygenated  gasoline  is  required  for  the 
New  York-Northern  New  Jersey-Long 
Island  CMSA,  extends  from  November  1 
to  the  last  day  of  February. 
Consequently,  EPA  proposed  to  approve 
New  York's  oxygenated  gasoline 
requirement  oiily  for  that  four  month 
period  because  anything  beyond  the 
control  period  req^dred  by  section 

21  Km)  of  the  Gean  Air  Act  is 
preempted  under  211(c)(4),  due  to  the 
reformulated  gasoline  oxygen  content 
tequiraments  applicable  in  this  area. 

On  February  12. 1996,  EPA  published 
(61 JK  5363)  a  Solicitation  of  Comment 
acdrm  regarding  the  proposed 
determination  to  set  a  four  month 
(xmtTol  period  for  the  New  York- 
Northern  New  Jersey-Long  Island 
CMSA.  This  action  solicited  comment 
on  the  limited  issue  of  some  additional 
information  with  regard  to  emissions 
modeling  and  data  for  the  New  Jersey 
portion  of  the  area.  The  New  York 
Mercantile  Exchange  was  the  only 
conunenter  on  this  action. 

Public  Comiaant 

New  York's  comments  on  the  New 
York  SIP  Federal  Ragiatar  concerned 
EPA's  proposed  action  on  the  State's 
attaiiunent  demrmstration,  I/M  program, 
oxygenated  fiiels  rule,  and  contingency 
measures.  For  a  detailed  discussion  of 
these  comments,  the  reader  is  refsned  to 
the  "New  York  Carbon  Monoxide  State 
Implementation  Plan  Terdmlcal  Support 
Document  (TSD),  September  1, 1995 
and  amended  February  28, 1996."  The 
comments  are  summarized  as  follows: 

1.  New  York  urges  EPA  to  grant  fiill 
approval  to  the  State's  CO  attainment 
demonstration  because  the  State  has 
devoted  substantial  resources  to 
developing  it  The  principle  steps  the 
State  used  include: 

1.  Ranking  and  selection  of  the  "worst 
case"  intersecUcms 

2.  Selection  of  an  air  quality  model 

3.  Selection  of  a  batjiground 
concentration 

4.  Selection  of  the  temperatuie  to  use  in 
the  model 


5.  Modeling 

6.  Summary  of  modeling  results 
These  steps  are  described  in  mere 

detail  in  the  TSD  accompanying  this 
rule.  In  general,  New  York's  model 
shows  that  the  area  reaches  attainment 
of  the  CO  NAAQS  when  credit  for 
implementing  an  enhanced  I/M  program 
is  considered.  However,  the  State  does 
not.  at  this  time,  have  a  fully  adopted 
and  submitted  I/M  program. 
Accordingly,  contrary  to  the 
cnmmenter's  suggestion.  EPA  is 
precluded  from  granting  a  full  approval 
to  the  attainment  demonstration. 

EPA  is  not  taking  action  at  this  time 
on  the  State's  attainment  demonstration. 

2.  In  its  Federal  Register  action,  EPA 
proposed  not  to  approve  section  225-3.8 
of  New  York's  gasoline  regulation.  This 
section  allows  the  State  to  grant  waivers 
to  the  regulation's  summertime  Reid 
Vapor  Pressure  (RVP)  limitations.  In  its 
comments.  New  York  states  that  it 
believes  this  section  should  be  approved 
along  with  the  rest  of  the  State's 
oxygenated  gasoline  rule,  noting  that  the 
provision  has  no  bearing  on  New  York's 
wintertime  oxygenated  gasoline 
program. 

While  EPA  agrees  that  the 
summertime  RVP  controls  are  not  a  part 
of  the  oxygenated  gasoline 
requirements.  New  York  is  rerjuesting 
EPA  to  approve  those  RVP  controls  as 
part  of  its  federally  enforceable  SIP. 
This  requires  EPA  to  evaluate  whether 
those  provisions  are  approvable  as  a 
revision  to  New  York's  SIP.  For  the 
reasons  stated  in  its  proposed 
rulemaking,  EPA  continues  to  believe 
that  it  would  be  inappropriate  to 
approve  the  State's  waiver  provisions 
for  the  RVP  requirement  given  that  the 
State  controls  are  otherwise  identical  to 
the  Federal  controls,  whicji  the  State 
has  no  power  to  waive. 

3.  New  York  also  commented  on  the 
fact  that  EPA  did  not  propose  to 
approve  section  225-3. 9(a),  whicJi 
would  allow  the  State  to  grant  waivers 
of  the  oxygenated  gasoline  requirements 
due  to  shortages  in  supply.  It  believes 
that  the  discretion  to  grant  variances 
should  be  part  of  the  State's 
responsibilities  for  administering  the 
program,  and  that  it  would  take  EPA  too 
long  to  authorize  these  types  of  waivers 
through  the  SIP  process. 

As  discussed  more  fully  in  the 
proposal,  EPA  has  identified  specific 
circumstances  under  which  EPA  may 
approve  a  narrow  state  variance 
provision  that  would  allow  the  State  to 
grant  waivers  and  which  would  be 
consistent  with  the  applicable  statutory 
requirements.  Since  the  New  York 
submission  does  not  provide  that  any 


incraaaad  emissions  due  to  a  waiver 
would  subsequently  be  made  up,  EPA 
cannot  approve  the  submitted  waiver 
provision  because  EPA  would  have  no 
assurance  that  such  waiven  would  not 
violate  the  requirement  of  section  1  lOQ) 
by  potentially  exempting  sources  from 
the  requirements  of  tbe  Clean  Air  AcL 

Absent  approval  of  tha  waiver 
provision,  EPA  would  have  to  evaluate 
in  each  individual  case  whether  a 
waiver  would  be  consistent  with  the 
statutory  requirements.  EPA  will 
attempt  to  address  these  issues  in  a 
timely  fashion  Furthermore,  if  the  State 
elects  to  revise  its  waiver  provision  to 
include  the  necessary  assurance  that 
emissions  would  be  made  up,  EPA 
would  make  every  efiort  to  revise  the 
SIP  quickly  to  include  the  waiver 
provision. 

4.  New  York  commented  that  it 
believes  that,  although  its  employee 
commute  option  program  (ECO) 
submittal  must  meet  certain  specific 
requirements  as  an  ozone  SIP  eieraent, 
the  submittal  should  be  approved  as  an 
adequate  CO  contingency  measure  at 
this  time. 

EPA  expects  the  ECO  program  to  be 
subject  to  change  by  New  York  State.  It 
is  expected  that  this  will  then  be 
subniitted  to  EPA  as  part  of  the  ozone 
SIP.  EPA  sees  no  need  to  reduce  the 
flexibility  available  to  the  State  in 
revising  its  ECO  plan  by  approving  it 
now  as  a  contingency  CO  control 
measure. 

EPA  received  no  negative  comments 
on  its  proposal  to  determine  that  the 
period  prone  to  high  ambient 
concentnUons  of  CO  for  the  New  York- 
Northern  New  )ersey-L,ong  Island  CMSA 
extends  from  November  1  through  the 
last  day  of  February,  either  on  the 
proposed  rulemaking  for  the  New  York 
CO  SIP  or  the  additional  Solicitation  of 
Comment  (61  FR  5363).  The  New  York 
Mercantile  Exchange  raised  concerns  on 
issues  outside  the  scope  of  this 
rulemaking,  but  strongly  supported  EPA 
finalizing  the  proposed  determination  of 
the  control  period.  Thus,  EPA  is  hereby 
determining  that  the  period  proas  to 
high  ambient  concentrations  of  CO 
extends  from  November  1  through  the 
last  day  of  February.  EPA  is  also 
approving  New  York's  oxygenated  iiiel 
requirement  for  only  those  four  of  the 
seven  months  provided  in  New  York's 
submission. 

This  action  of  determining  that  the 
control  period  for  the  New  York- 
Northern  New  Jersey-Long  Island  CMSA 
is  the  four  month  period  from  November 
through  February  has  the  efiact  of 
converting  EPA's  limited  approval  of 
the  four  month  portion  of  New  Jersey's 
oxygenated  gasoline  SIP  submission 
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into  B  full  approval  of  that  part.  The 
readar  is  refened  to  the  New  Jersey 
notice  (61  FR  5299)  for  further  details. 

EleBMnls  of  the  SIP  Being  Fully 
Approrad 

Vehicle  Miles  Travelled  Forecast 

The  New  York  SIP  is  required  under 
section  lB7(a)(2)(A)  of  the  aean  Air  Act 
to  include  a  forecast  of  vehicle  milat 
travelled  through  the  year  1995.  In 
addition,  annuil  reports  on  the  accuxacy 
of  the  foiacast  and  estimates  of  actual 
vehicle  miles  travelled  and  annual 
updates  of  the  forecasts  an  required  of 
the  State;  the  Grsi  of  these  was  required 
by  September  30, 1994.  EPA  finds  that 
New  York  has  sidimitted  documentation 
satisfying  these  requirements  and. 
theiemrB,  is  approving  New  York'* 
vehicle  miles  travelled  forecast  SIP 


Carton  Uortoxide  Emitsion  Inventory 
The  New  York  SIP  is  required  under 
section  187(a)(1)  and  as  described  in 
section  172(c)(3)  of  the  Clean  Air  Act  to 
include  a  comprehensive,  actual 
inventory  of  ail  CX)  emission  souirxs  in 
the  nonattainment  areas.  EPA  proposed 
to  approve  the  (X>  inventory,  and  no 
comments  on  this  propoaal  «fere 
received.  For  the  reasons  deccribed 
more  fully  in  the  TSO,  EPA  is  approving 
New  York's  1990  base  year  eraiaaion 
inventory  Cor  OO. 

Multi-State  Coordination 

The  New  York  SIP  is  required  under 
sectiao  187(e)  of  the  Clean  Air  Act  to 
include  a  joint  workplan  to  demooatrate 
early  cooperation  and  integration  of  all 
states  in  the  nonattainment  area.  This 
workplan  consisted  of  a  letter  signed  by 
former  Director  Thomas  M.  Allen 
containing  a  detailed  schedule  of 
milestones  and  a  commitment  to 
coordinate  with  EPA  and  each  of  the 
states  involved.  EPA  proposed  to 
approve  the  joint  woikplan,  and  no 
comments  an  this  propoaal  were 
received.  EPA  Bmb  that  New  York  has 
iiilBlled  this  requirement  and  appravea 
New  York's  mufti-state  coordinatian 
commitment. 

Contutgsncy  iMsasurss 

The  New  York  SIP  is  required  under 
section  187(a)(3)  of  the  Clean  Air  Act  to 
include  adopted  contingancy  measuiea 
in  the  event  the  State  falls  to  attain  the 
national  ambient  air  quality  standattb 
by  the  required  date  or  if  any  estimate 
of  vehicle  mile*  travelled  cootainad  in 
an  aimual  rep<nt  required  by  sectian 
187(a)(2)  exciaeds  the  nun^Mr  predicted 
in  the  moat  recent  prior  foiecasL  In  a 
January  1992  guidance  doctmient 
entitled  "Section  187  VMT  Forecasting 


and  Tracking  Guidance,"  EPA  discussed 
what  it  considers  to  be  the  allowable 
limit  of  an  exceedance  after  which 
contingency  measures  must  take  efEsct 
without  further  action  by  the  State  or 
EPA.  EPA  propoeed  to  approve,  as  a 
contingency  measure,  the  State's 
wintertime  gasoline  volatility  program, 
and  no  comments  on  this  proposal  were 
received.  Thus,  EPA  approves,  as  a 
contingency  measure,  the  State's 
wintertime  gasoline  volatility  program 
as  an  adequate  contingency  measure 
should  New  York  fail  to  attain  the  CO 
standard  or  exceed  the  vehicle  miles 
tnvelled  Cotecast. 

Downtown  Brooklyn  Master  Plan 

On  September  21, 1990,  New  Yoric 
submittad  a  revision  to  the  New  York 
SIP  to  attain  the  carbon  monoxide  air 
quality  standard  in  tha  Brooklvn  portion 
of  the  New  York  City  metropolitan  area. 
EPA  is  approving  tUs  plan  as  a  revision 
to  the  SIP. 

Ekaaants  af  tha  SIP  Being  Partially 
Appraval 

Oxygenated  Fuds  Rule 

The  New  York  SIP  is  required  under 
section  21  l(m)  of  the  Clean  Air  Act  to 
include  an  oxygenated  gasoline  program 
which  requires  gasoline  for  the  State's 
specified  control  areas  to  contain  not 
less  than  2.7  percent  oxygen  by  weight 
during  that  portion  of  the  year  in  which 
the  arees  are  prone  to  high  ambient 
concantratians  of  CO.  EPA  is  approving 
that  part  of  New  York's  Subpart  225-3. 
"Fuel  Compoaition  and  Use— Gasoline 
(oxygenated  gasoline  program]  which 
meets  the  requirements  of  the  Clean  Air 
Act  and  which  was  part  of  its  November 
13, 1992,  SIP  submittal.  As  discussed 
earlier  and  in  its  proposed  rulemaking, 
EPA  is  approving  New  York's  program 
only  for  the  four  months  when  the  area 
is  prtme  to  higher  ambient 
concentrations  of  CO,  which  is  the 
control  period  required  by  section 
211(m)  of  the  dean  Air  Act  EPA  is  also 
not  appniving  section*  225-3.8  and 
225-3 .9(a),  which  deal  with  State 
gasoline  waiver  provisionB,  as  discussed 
earlier.  Although  EPA  is  not  approving 
a  pottioD  ai  the  State's  regulation.  EPA 
has  detaimined  diat  the  approved 
provlsians  fully  meet  the  requirements 
of  section  211(m)  of  the  Qean  Air  Act. 

Fmthar  AcOaaa 

EPA  will  be  taking  action  on  New 
York's  I/M  program,  attainment 
demonstration,  reviaed  new  source 
review  program,  and  conformity  rules  in 
future  Fnliral  Ragialar  actions.  New 
York  is  in  the  prooass  of  revising  its  1/ 
M  program.  Once  this  revision  is 


submitted  as  a  SIP  revision  and 
approved  by  EPA,  EPA  will  take  action 
on  the  I/M  program  and  the  attainment 
demonstntion  which  relies  on  credit 
bom  the  I/M  program. 


EPA  is  fiilly  approving  New  Yoric's 
vehicle  mile*  tnvelled  forecast,  CO 
emission  inventory,  multi-state 
coordiiution  conunitment,  and 
Downtown  Brooklyn  Master  Plan,  a* 
revisions  to  New  York's  CO  SIP.  In 
addition,  the  State's  vrintettime  gasoline 
volatility  program  is  being  approved  as 
a  contingency  measure.  EPA  is 
approving  portions  of  New  York's 
Subpart  225-3,  "Fuel  Composition  and 
Use— Gasoline,"  regulation  as  fully 
meeting  the  oxygenated  fuels 
requirement  of  section  211(m)  of  tha 
Clean  Air  Act 

This  action  is  issued  a*  required  bf 
section  110  of  the  Clean  Air  Act.  as 
amended.  The  Administrator's  decision 
regarding  the  approval  of  this  plan 
revision  is  based  on  its  meeting  the 
requirements  of  section  110  of  the  Clean 
Air  Act,  and  40  CFR  Part  51. 

Nothing  in  this  rule  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
cooaidered  separately  In  light  of  specific 
technical,  fonnmlr,  and  environmental 
hcton  and  in  relatian  to  relevant 
statutory  and  regulatory  requirements. 

Under  sections  202, 203,  and  205  of 
the  Unfunded  Mandataa  Rafonn  Act  of 
1995  ("Unfunded  Mandatee  Act"), 
signed  into  law  on  Match  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  ieaeral  mandate  that  may 
result  in  estinutad  annual  costs  of  $100 
million  or  more  to  the  private  sector,  or 
to  state,  local,  or  tribal  governments  in 
the  aggregate. 

Through  submJsaion  of  thia  SIP  or 
plan  revision,  the  State  and  any  aSscted 
local  or  tribal  government*  have  elected 
to  adopt  the  program  provided  for  under 
■ection  187  of  the  dean  Air  Act.  These 
rules  may  bind  state,  local  and  tribal 
governments  to  perform  certain  actioiu 
and  also  require  the  private  sector  to 
perform  certain  dutia*.  To  tha  extent 
that  the  rules  being  approved  by  this 
action  will  impose  any  mandate  upon 
the  State,  local  or  tribal  govenmwnts 
either  as  the  owner  or  operator  of  a 
source  cv  as  a  legulator,  or  would 
impoae  any  mandate  upon  the  private 
sector,  EPA's  action  wUl  impose  no  new 
requirements;  such  sources  are  already 
(ubject  to  these  regulations  imdar  State 
law.  Accordingly,  no  additional  coats  to 
State,  local,  or  tribal  govemmenla,  or  to 
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tha  private  sector,  result  bom  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  inchxde  a 
mandate  that  may  result  in  estimated 
annual  costs  of  SlOO  million  ormore  to 
State,  local,  or  tribal  governments  in  the 
ag^egate  or  to  the  private  sector. 

The  ORic«  of  Management  and  Budget 
has  exempted  this  action  from  review 
imder  Executive  Order  12866. 

Under  section  307(b)(1)  of  the  Cleen 
Air  Act  petitions  for  judicial  review  of 
this  rule  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriMe  cirt^uit  within  60  days  bom 
date  of  publication.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  afiect  the  finality 
of  this  rule  for  the  ptirposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  rule  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

Snhmission  to  Congreas  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (AFA)  as 
amended  by  the  Small  Business 
Regulatory  Enfbroement  Fairness  Act  of 


1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.5.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Ragiatar.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

Liat  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Inteigovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated  May  31, 1996. 
Wi^iaB  J.  Mmjmki. 
Acting  Regional  Administnjtor. 

Pan  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PAin'S2-{AMEN0EDI 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Andiatlty:  42  U.S.C  74m-7871q. 

Subpart  HH— New  York 

2.  Section  52.1670  is  amended  by 
adding  new  paragraph  (c)(89)  to  read  as 
follows: 


IK-ltTS 

(0  •  • 


(89)  Revisions  to  the  New  York  State 
Implementation  Plan  (SIP)  for  carbon 
monoxide  concerning  the  control  of 
carbon  monoxidje  from  mobile  sources, 
dated  November  13, 1992  and  March  21, 
1994  submitted  by  the  New  York  State 
Department  of  Envirtmmental 
Conservation  (NYSDEC). 

(i)  IncorporatiDn  by  reference. 

(A)  Subpart  225-3  olTitla  6  of  the 
New  York  Coda  of  Rules  and 
Regulations  of  the  State  of  New  York, 
entitled  "Fuel  Composition  and  Use — 
Gasoline."  effective  September  2, 1993 
(as  limited  in  section  1679). 

(ii)  Additional  matNial. 

(A)  March  21, 1994,  Update  to  the 
New  York  Carbon  Monoxide  SIP. 

3.  Section  52.1679  is  amended  by 
removing  the  existing  entry  hr  Subpart 
225-3  and  adding  a  new  entry  for 
Subpart  225-3  in  numerical  order  to 
read  as  follows: 

I52.1S79    EPA— approved  New  Voik  SMI* 
ragulaUona. 


Naw  Yoili  Stale  regulation 


State  ef- 
fective 
dale 


Latest  EPA  approval  date 


Comnenls 


Subpart  22S-3,  Fuel  Composi- 
licn  and  Use— Gasoline. 


9S/93 


llnaen  dele  ol  piMica6on  and 
FR  page  dlalioii. 


Section  22S-3.4  applicable  h4oveniber  1  through  last  day  o( 
Fetxuary.  Variances  adopted  by  the  State  pursuant  to  sec- 
tions 225-3.8  and  225-3.9(a)  beootne  applicable  only  it  ap- 
proved by  EPA  as  SIP  revisions. 


(FR  Doc  96-18643  Filed  7-24-96;  8:45  ami 


40CFnPwtS2 
[MfA47-n20a;  FRL-S638-3I 

Clean  Air  Act  ApprovBl  and 
Proimilgalion  of  Carbon  Monoxide 
ImptemenMion  Plan  for  the  Slate  of 
Weehlnglon:  Puget  Sound  Attalmnent 
DemonstrvtkMf  . 

AOENCY:  Environmental  Protection- 
Agency  (EPA). 
ACTION:  Direct  final  rule. 

SUMMART:  EPA  is  approving  the 
attainment  demonstratian  potiim  of  the 
Puget  Sound  carbon  monoxide  (OO) 
State  implementation  plan  (SIP) 
revision  submitted  on  September  30, 
1994,  by  the  State  of  Washington 


Department  of  Ecology  (Washington)  for 
the  purpose  of  documenting  attainment 
of  the  national  ambient  air  quality 
standards  (NAAQS)  for  CO.  The 
implementation  plan  revision  was 
submitted  by  the  State  to  satisfy  certain 
federal  requirements  for  an  approvable 
nonattainment  area  CO  SIP  for  the  Pugel 
Sound  nonattainment  area  in  the  State 
of  Wadiington.  The  rationale  for  the 
approval  is  set  forth  in  this  notice. 
Additional  information  is  available  at 
the  address  indicated  below.  Under  the 
Clean  Air  Act  (CAA),  EPA  must  approve 
or  disapprove  SIPs  or  portions  of  SIPs 
within  time  frames  specified  in  the 
CAA ;  failure  to  do  so  would  render  EPA 
liable  to  citizen  suits  to  conduct 
rulemaking  on  those  SIPs  and  would 


delay  making  approvable  rules  federally 
enforceable. 

DATES:  This  action  is  effective  on 
September  23. 1996  unless  adverse  or 
critical  comments  are  received  by 
August  26. 1996.  If  the  efiective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Roister. 
ADOREiSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager.  Office  of  Air  Quality  (OAQ- 
107).  EPA,  1200  Sixth  Avenue,  Seettle. 
Washington  98101. 

Documents  whidi  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center. 
Environmental  Piotection  Agency,  401 
M  Street  SW.,  Washington.  D.C  20460. 
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O^ies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
buiiness  hours  at  the  following 
locations:  EPA  Region  10,  OfBce  of  Air 
Quality,  1200  Sixth  Avenue  (OAQ-107). 
Seattle.  Washington  98101 :  Washington 
Department  of  Ecology,  Attention  Tami 
Oahlgren,  Olvmpia.  Washington  98504- 
7600,  telephone  (360)  407-6830;  and  the 
Pxiget  Soimd  Air  Pollution  Control 
Authority,  110  Union  Street,  Suite  500, 
Seattle.  WashingtanWlOl-2038. 
RM  RHrTHER  MFOMfUTMN  CONTACT: 
William  M.  Hedgebeth,  EPA  Region  10, 
Office  of  Air  Quality,  1200  Sixth 
Avenue.  M/S  OAQ-107.  Seattle, 
Washington  98101.  (206)  SS»-7369. 

SUPPLEMENTARY  INFDMMTION: 
1.  Background 

The  air  qtiality  planning  requirements 
for  moderate  CO  nonattainment  areas 
are  set  out  in  sections  166—187  of  the 
CAA  Amendments  of  1990  (CAAA) 
which  pertain  to  the  classification  of  CO 
nonattainment  areas  and  to  the 
submission  requirements  of  the  SIPs  for 
these  areas,  respectively.  The  EPA  has 
issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  how  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  CAA,  (see 
generally  57  FR  13498  (April  16, 1992} 
and  57  FR  18070  (April  28. 1992)1. 
Because  EPA  is  describing  its 
intarpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretatioiu  of  Title  I  advanced 
in  today's  proposal  and  the  supporting 
ntionale. 

Those  States  containingCX) 
nonattainment  areas  with  design  values 
greater  than  (>)  12.7  parts  per  million 
(ppm)  were  required  to  submit,  among 
other  things,  an  attainment 
demonstration  by  November  IS,  1992, 
showiilg  that  the  plan  will  provide  for 
attainment  by  December  31, 1995,  for 
moderate  CO  nonattainment  areas.  The 
Puget  Sound  area,  which  includes  lands 
within  the  Puyallup,  Tulalip,  and 
Muckleshoot  Indian  Reservations,  had  a 
design  value  of  14.8  ppm  based  on  1987 
data,  and  was  classified  as  "moderate  > 
12.7  ppm."  imder  the  provisions  of 
section  186  of  the  CAA  (see  56  FR 
56694,  November  6. 1991,  40  CFR 
§81.348). 

The  CO  N.AAQS  are  for  1-hour  and  8- 
hour  periods  and  are  not  to  t>e  exceeded 
more  than  once  per  year.  The  1-hour  CO 
NAAQS  is  35  ppm  (40  mg/m')  and  the 
8-hour  CO  NAAQS  is  9  ppm  (10  mg/ 
m').  Washington's  attainment 
demonstration  predicted  that  the 
highest  8-ho  jr  design  concentration  as 
of  the  attainment  date  would  be  9  ppm, 


thus  demonstrating  attaiiunent  of  the  8- 
hour  CO  NAAQS.  No  demonstration 
was  rsqtiited  to  be  carried  out  for  the  1- 
hour  NAAQS,  as  the  Puget  Sound  ai«a 
has  not  violated  this  NAAQS  since 
before  the  1990  CAAA  were  enacted. 
The  same  strategies  which  bring  the  area 
into  attainment  with  the  S-hoiu  NAAQS 
will  also  contribute  to  reduced  l-hotu 
concentrations.  The  modeled  attainment 
demonstration  is  discussed  in  greater 
detaU  below. 

n.  KOTinr  of  State  Subodttal 

Section  110(k)  of  the  CAA  sate  out 
pronsioos  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-66).  In 
this  action,  EPA  is  granting  approval  of 
the  attainment  demonstration  portion  (f 
the  plan  revision  submitted  to  EPA  on 
September  30, 1994,  because  it  meets  all 
of  the  applicable  reqtiirements  of  the 
CAA. 

].  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(al(2)  of  the  CAA  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
alter  reasonable  notice  and  public 
hearing.'  Section  110(1)  of  the  CAA 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  CAA  must  be  adopted 
by  such  State  after  reasonable  notice 
and  public  bearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  [see  section  110(]c)(l)  and  57 
FR  135651.  The  EPAs  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  Part  51,  Appendix  V  (1991),  as 
amended  by  57  FR  42216  (August  26, 
1991).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission.  In  this  instance,  a 
completeness  determination  was  made 
by  operation  of  law. 

The  Slate  of  Washington  Department 
of  Ecology  held  a  public  hearing  in 
Bellevue.  Washington  on  September  8, 
1994.  to  entertaiu  public  comment  on 
the  implementation  plan  for  the  Puget 
Soimd  CO  nonattaiiunent  area. 
Following  the  public  hearing  the  plan 
was  adopted  by  the  State  and  submitted 


■  AJm>  SactioD  172(cH7)  of  the  Ad  raquiru  Uul 
pUn^xnvUioiu  for  Qonatlaimnenl  anas  maat  (he 
ipplicat>le  provisioni  of  aaclJOD  110(aK21. 


to  EPA  on  September  30, 1994,  as  a 
proposed  revision  to  the  SIP. 

with  respect  to  the  portions  of  the 
tribal  lands  which  lie  within  the  00 
nonattainment  area,  EPA  contacted  the 
diairpersons  of  the  Puyallup  and 
Mucldeshoot  Tribal  Councils  and  the 
Chairman  of  the  Tulalip  Board  of 
Directors  of  the  Tulalip  Tribes  of 
Washington  to  provide  them  with  the 
infonnaUon  EPA  has  regarding  the  CO 
levels  in  the  ambient  air  within  the 
entire  nonattainment  area  and  to 
identify  the  effects  that  redesignating 
the  entire  area  as  attairunent  would  have 
on  those  tribal  lands.  Mobile  sources  of 
CO  are  the  primary  sources  of  concern 
on  the  tribal  lands  within  the 
nonattainment  area.  No  CO  "hot  spot" 
problems  have  been  identified  on  the 
tribal  lands  by  EPA,  Washington,  or 
PSAPCJ\,  nor  have  any  stationary  CO 
sources  of  concern  been  identified.  EPA 
provided  the  three  tribes  the 
opportunity  to  discuss  any  concerns 
that  they  had  regarding  the  pending 
redesignation:  no  concerns  were 
identified.  ' 

In  today's  action  EPA  is  approving  the 
attaiiucent  demonstration  portion  of 
Washington's  CO  SIP  submittal  for  the 
Puget  Sound  area  and  invites  public 
comment  on  the  action.  EPA  also  finds 
that  information  and  requirements 
provided  in  the  attairunent 
demonstration  portion  of  the 
Department  of  Ecology  SIP  revision 
request  for  the  Puget  Sound 
nonattairunent  area  demonstrate  that  the 
section  187(a)(7)  requirements  have 
been  met  for  the  entire  Puget  Sound 
area,  including  portions  of  the  Tulalip, 
Puyallup,  and  Muckleshoot  Indian 
Reservations. 

2.  Attainment  Demonstration 

As  noted,  CO  moderate  nonattairunent 
areas  with  design  values  greater  than 
12.7  parts  per  million  (ppm)  were 
required  to  submit  a  demonstration  by 
November  IS,  1992,  showing  that  the 
plan  will  provide  for  attainment  by 
December  31, 1995.  Washington 
conducted  an  attainment  demonstration 
using  a  "rollback"  modeling  approach 
for  the  Puget  Sound  CO  nonattainment 
area  to  show  that  emission  reductions 
resulting  bom  implementation  of 
control  measures  were  sufficient  to  "roll 
back"  the  design  value  to  a 
concentration  at  or  below  the  NAAQS 
for  CO  of  9  ppm. 

The  CO  NAAQS  are  for  1-hour  and  8- 
hour  periods  and  are  not  to  be  exceeded 
more  than  once  per  year.  The  B-hoiu  CO 
NAAQS  is  9  ppm  (10  mg/m').  As  noted, 
no  demonstration  was  required  to  t>e 
carried  out  for  the  l-hoiu  NAAQS,  as 
the  Puget  Sound  nonattainment  area  has 
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not  violated  tha  1-hour  NAAQS  since 
before  the  CAAA  were  enacted.  In  the 
attainment  demonstration  portion  of  the 
SIP  submittal,  Washington  showed  that 
the  8-hour  design  value  concentration  of 
9,0,  predicted  for  1095,  the  attainment 
year,  documents  attainment  of  the  8- 
houi  CO  NAAQS  by  the  required  date, 
December  31, 1995. 

The  rollback  modelling  used  in  the 
1994  SIP  submittal  incorporated  the  use 
of  a  90/10  split  for  emission  sources, 
specifically  attributing  90%  of  the  CO 
emissions  to  local  tramc  and  10%  of  the 
CO  emissions  to  regional  00  sources. 
Because  of  questions  about  whether  the 
use  of  this  split  was  adequately 
justified,  Washington  submitted 
additional  information  on  May  10, 1996. 
dociunenting  that  the  Puget  Sound  Air 
Pollution  Control  Agency  (PSAPCA) 
had  conducted  additional  rollback 
modelling  using  a  75/25  split, 
specifically  attributing  75%  of  the  CO 
emission  sources  to  local  traffic  and 
25%  to  regional  CO  sources.  This 
general  approach  had  been  approved  by 
EPA  in  a  letter  dated  October  16, 1992.  ' 
Conservative  assumptions  used  in  the 
1094  modelling  were:  (1)  all  sources 
included  in  the  regional  emission 
inventory  contribute  to  ambient 
concentrations  at  monitoring  sites 
imiformly  (i.e.,  distant  point  sources 
contribute  just  as  much  as  motor 
vehicles  two  blocks  away):  (2)  the 
attainment  demonstration  for  Tacoma 
(the  site  of  the  highest  design  value  in 
the  nonattainment  area)  uses  1987  data, 
when  the  CAA  calls  for  the  most  recent 
two  years  of  data  (1988  and  1989)  and 
base  year  air  quality  data  for  all  other 
monitoring  sites  are  from  1988  and 
1989;  and  (3)  the  rollback  analysis  is 
based  on  1987, 1988,  and  1989  air 
quality  and  a  1990  base  year  for 
emissions.  A  fundamental  assumption 
of  the  rollback  approach  is  that  there  is 
a  proportional  relationship  between 
emissions  and  air  quality  during  a  base 
year  and  emissions  and  air  quality  in  a 
future  year.  Use  of  the  same  base  year 
for  air  quality  and  emissions  is  the 
nonn. 

Qionges  made  by  PSAPCA  in  the 
additional  rollback  modelling  included 
the  following  four  factors.  First,  the 
additional  modeling  used  the  same  t>ase 
year  for  emissions  and  air  quality  in 
Tacoma.  Second,  it  conservatively 
assumed  that  all  emissions  other  than 
local  traffic  emissions  were  the  same  in 
1987  as  in  1990,  when  in  all  likelihood, 
these  emissions  were  higher  in  1987. 
Thirtl,  the  MOBILESs  model  was  nm  for 
1987  and  1990  and.  using  the  Qeet 
average  emission  factors  for  CO  from 
these  runs,  developed  a  factor  by  which 
to  multiply  the  1990  mobile  source 


wniiwlnns  to  produce  a  reosanahle 
approximation  of  1987  mobile  source 
emissions.  (No  adjustment  was  made  for 
traffic  volumes,  which  nuy  have  been 
lower  in  1987).  And  fourth,  as  noted, 
Jtte  estimated  1987  mobile  source 
emissions  were  input  into  the  rollback 
modal  lising  a  75/25  split  Separate 
design  values  were  calculated  for  cold 
and  warm  weather  since  both  cold  and 
warm  weather  exceedonces  had  been 
recorded.  The  recalctilation  of  the 
rollback  modelling  predicted  attainment 
for  both  cold  and  warm  weather  in 
1995.  with  a  predicted  cold  weather 
design  value  of  8.6  ppm  and  a  predicted 
warm  weather  design  value  of  8.4  ppm. 
both  in  Tacoma,  the  site  of  the  monitu 
with  the  highest  recorded  CX> 
measurements. 

A  review  of  1995  air  quality  data 
entered  into  the  Aerometric  Information 
Retrieval  System  (AIRS)  data  base 
indicated  that  the  actual  1995  design 
value  for  the  Tacoma  CO  monitor  was 
6.3.  The  1995  design  value  for  the  entire 
nonattainment  area  was  6.5, 
significantly  below  the  modeled  1995 
design  value  of  9.0  using  the  90/10  split 
or  the  cold  and  warm  weather  predicted 
design  values  using  the  75/25  split  in 
the  modeling  developed  by  PSAPCA  in 
1996. 

Major  control  measiues  used  by 
Washington  during  the  vrinter  season  to 
effect  annual  emission  reductions  were 
the  State's  Emission  Check  Program,  the 
expansion  of  the  Program  into  new 
areas,  and  oxygenated  fuel.  During  the 
"warm  season,"  there  was  no 
oxygenated  fuel.  The  following 
summarizes  the  1990  to  1995  emission 
inventory  reductioiu. 

1990  TO  1995  Emission  Inventory 

REDlXmONS 


PefcanI  reductkxi 

Calegoiy 

Com 

Waim 

WMlhSf 

washer 

King  County: 

On-Row)  Mabte 

Sources 

36£ 

25.6 

Total  Emtaion  Inven- 

■       lory 

zTja 

15.9 

Pierce  County: 

On-fload  Motiia 

Soucas - 

40.0 

30.2 

Total  Emisaiantnven- 

toty  ..._ 

29.7 

^92 

Snohomish  County: 

On-Road  Mobie 

Souses 

S7.S 

27.0 

•wy 

28.5 

16.7 

These  are  maximum  estimates. 
MOBILESa  was  used  to  develop  these 
figures  and  assumed  s  basic  inspection 


and  mointananos  pragnm  rather  than 
Washington's  specific  program. 

3.  Enforceability  Itnias 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (See  CAA  sections  17Z(c)(6). 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIP'S  and  SIP  revisions  were  stated  in  a 
September  23, 1987,  memorandum 
(with  attachments)  from  ).  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  (he  control 
measures  and  other  elements  in  the  SIP 
[see  section  110(a)(2)(C)].  There  are  no 
specific  enforceability  issues  telated  to 
Q'A's  approval  of  the  Puget  Sound  CO 
attainment  demonstration.  General 
enforceability  issues  related  to  EPA's 
proposed  approval  of  Washington's 
redesignation  request  and  maintenance 
plan  for  the  Puget  Sound  CO 
noiiattainment  area  are  discussed  in  tha 
Federal  Ragistar.  61  FR  29515,  June  11, 
1996. 

m.  Fiaal  Actioa 

EPA  is  approving  the  attaiiunent 
demonstration  portion  of  the  Puget 
Sound  CO  attainment  plan  t>ecause  it 
meets  the  requirements  set  forth  in 
section  187(a)(7)  of  the  CAA.  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Registar  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
received.  This  action  will  be  effective 
September  23, 1996  unless,  by  August 
26. 1996,  adverse  or  critical  comments 
ore  received.  If  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  thJBt 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
Iwsed  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  acticm  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
e&ctive  on  September  23, 1996. 

IV.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act, 
5  use.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C 
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SS  603  and  604.  Alternatively,  EPA  may 
ceitifv  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  SCOOO. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
stale  is  already  imposing.  Therefore, 
because  the  federal  SDP-approval  does 
not  impose  any  new  requirements,  I 
certiiy  that  if  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Mrawjver,  due  to  the  uature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concenxing  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  US£.P.A..  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SDP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviroimiental 
fectors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

V.  Unfunded  Mandalaa 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
lo(^,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  iBquirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  baa  determined  that  the  approval 
action  promulgated  today  does  not 
Include  a  Federal  mandate  that  may 
restilt  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  suctor.  This  Federal  action 
approves  pre-existing  reqiurements 
under  State  or  local  law,  and  impoees 
no  new  Federal  requirements^  '•,>-, 


Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
G«mnil  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFK  Part  S2 

Envirorunoital  protection.  Air 
poUution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Note;  iDcocporation  by  reference  of  the 
ImplesnaDtation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Fedanl  Register  on  July  1, 1982. 

Dated:  July  2, 1998. 
Omckdarka, 
Regionat  Adnunisttntor. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows:  Chapter  I,  title  40  of  the  Code 
of  Federal  RegulaUons  is  amended  as 
follows: 


PARTS2-[AMEN0ED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Aulhwtty:  42  U.S.C.  7401-7e71q. 

Stibpart  WW-Washlngton 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(62)  to  read  as 
follows: 

ISZ2470    ManWIcallonotplan. 


(c)*  •   • 

(62)  On  September  30, 1994,  the 
Elirector  of  WDOE  submitted  to  the 
Regional  Administretor  of  EPA  a 
revision  to  the  carbon  monoxide  State 
Implementation  Plan  for,  among  other 
things,  the  CO  attaitmient 
demonstration  for  the  I^iget  Soimd 
carbon  monoxide  nonattainment  area. 
This  was  submitted  to  satisfy  federal 
requirements  under  section  lB7(a)(7)  of 
the  Clean  Air  Act,  as  amended  in  1990, 
as  a  revision  to  the  carbon  monoxide 
State  Implementation  Plan. 
•    (i)  Incorporatioa  by  referencs. 


(A)  September  30, 1994,  letter  from 
WCX)E  to  EPA  submitting  an  attaiiunent 
demonstration  revision  for  the  Puget 
Sound  CO  nonattainment  area  (adopted 
on  September  30, 1994),  and  a 
supplement  letter  and  document  bom 
WDOE,  "Reexamination  of  Carbon 
Monoxide  Attainment  Demonstration 
for  the  Tacoma  Carbon  Monoxide 
Monitoring  Site  for  the  Supplement  to 
the  State  Implementation  Plan  for 
Washington  State,  A  Plan  for  Attaining 
and  Maintaining  National  Ambient  Air 
Quality  Standards  for  Carbon  Monoxide 
in  the  Puget  Sound  Nooattaiiunent 
Area,"  dated  May  10, 1996. 

IFR  Doc.  96-18851  Filed  7-24-96: 8:45  ami 


40  CFR  Part  372 
[OPPT8-400082A:  FRL-S373-3] 

Hydrochlofic  Add;  Toxic  CiMmical 
nalaaw  RaportJng;  Community  Rlght- 
t»-Know 

aoency:  Environmental  Protection 
Agency  (EPA). 
ACTWN:  Final  rule. 

summary:  EPA  is  modifying  the  listing 
for  hydrochloric  acid  on  the  list  of  toxic 
chemicals  subject  to  the  reporting 
requirements  under  section  313  of  the 
Emergency  Plaiming  and  Community 
Right-to-Know  Act  of  1986  (EPCRA)  and 
section  6607  of  the  Pollution  Prevention 
Act  of  1990  (PPA).  Specifically,  EPA  is 
deleting  non-aerosol  forms  of 
hydrochloric  add  because  the  Agency 
has  concluded  that  the  non-aerosol 
forms  of  hydrochloric  acid  meet  the 
section  313(d)(3)  deletion  criterion.  By 
promulgating  this  rule,  EPA  is  relieving 
facilities  of  their  obligation  to  report 
releases  of  and  other  waste  management 
information  on  non-aerosol  forms  of 
hydrochloric  acid  that  occurred  during 
the  1995  reporting  year,  and  for 
activities  in  the  fotura. 
DATES:  This  rule  is  effective  July  25, 
1996. 

ran  niRTHER  mfomution  contact: 

Daniel  R  Bushman,  Acting  Petitions 
Coordinator,  202-260-3882,  e-mail: 
buahman.daniel  depamail.epa.gov,  for 
specific  infomution  on  this  final  rule, 
or  for  more  information  on  EPCRA 
section  313,  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline, 
Environmental  Protection  Agency,  Mail 
Code  5101, 401  M  St..  SW.,  Washington, 
DC  20460,  Toll  free:  1-800-535-0202,  in 
Virginia  and  Alaska:  703-412-9877,  or 
Toll  fiw  TDD:  1-800-553-7672. 
SUPm^HENTAnv  MfOMMTWH: 
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I.  lalTodiictiOB 

A.  Affected  Entities 

Entities  potentially  aBected  by  this 
action  are  those  which  manufacture, 
process,  or  otherwise  use  hydrochloric 
add  and  which  are  subject  to  the 
reporting  requirements  of  section  313  of 
the  Emergency  Plaiming  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA).  42  U.S.C.  11023.  and  section 
6607  of  the  Pollution  Prevention  Art  of 
1990  (PPA),  42  U.S.C.  13106.  Some  of 
the  aSected  categories  and  entities 
include: 


CMaga>y 

Ewnptes  of  a«acM 
entities 

Murtry 

FadWas  m  the  manu- 

fedumgtwtor 

(StandMH  IndustXal 

OaiiilcBlluii  codes 

2039)  that  manu- 

facture, process  or 

ottmwlse  us*  hy- 

dracNorie  acid. 

Fsdani  Qovanmsnl 

Fadsral  Agsncies  th« 

inanutaciiae,  proo- 

- 

ass,  or  othwwise 

uae  hydrocNoilc 

add. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
afiectsd  by  tUs  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  fedlity  is 
afbctad  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  part  372  subp^  B  of  Title  40 
of  the  Coda  of  Federal  Reguladona. 

B.  Statutory  Authority 

This  action  is  takes  tmder  sections 
313(d)  and  (e)(1)  of  EPCRA.  EPCRA  is 
also  referred  to  as  Title  III  of  the 
Superfiind  Amendments  and 
Reauthorization  Act  of  1966  (SARA) 
(Pub.  L.  99-499). 

C.  Backffound 

Section  313  of  S>CRA  requires  certain 
bdlities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  their  environmental  releases  of 
such  chemicals  aiunially.  Begiiuiing 
with  the  1991  reporting  year,  such 
fedlities  must  also  report  pollution 
prevention  and  recycling  data  for  such 
chfimlrals,  pursuant  to  section  6607  of 
PPA.  When  enacted,  section  313 
established  an  initial  list  of  toxic 
chemicals  that  was  comprised  of  more 
than  300  chemicals  and  20  chemical 


categories.  Hydrochloric  add  was 
iruJuded  in  the  initial  list  of  chemicals 
and  chemical  categories.  Section  313(d) 
authorizes  EPA  to  add  chemicals  to  or 
delete  chemicals  from  the  list,  and  sets 
forth  criteria  for  these  actions.  Under 
section  313(e)(1).  any  person  may 
]>etition  EPA  to  add  chemicals  to  or 
delete  chemicals  from  the  list.  EPA  has 
added  and  deleted  chemicals  from  the 
original  statutory  list.  Pursuant  to 
EPCRA  section  313(e)(1).  EPA  must 
respond  to  petitions  within  180  days 
either  by  initiating  a  rulemaking  or  by 
publishing  an  explanation  of  why  the 
petition  has  been  denied. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Fednral 
KagWer  of  February  4, 1987  (52  FR 
3479),  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  On  May  23, 1991  (56  FR 
23703).  EPA  issued  a  statement  of 
policy  and  guidance  regarding  the 
recommended  content  of  petitions  to 
delete  individual  membere  of  the 
section  313  metal  compound  categories. 
EPA  has  published  a  statement 
clarifying  its  interpretation  of  the 
section  313(d)(2)  and  (3)  criteria  for 
adding  and  deleting  chemicals  horn  the 
section  313  toxic  chemical  list  (59  FR 
61439.  November  30. 1994)  (FRL-4922- 
2). 

n.  DeactlpdaB  of  Petitian  and  Prapoaad 
Action 

On  September  11. 1991,  EPA  received 
a  petition  from  BASF  Corporation,  E.I. 
duPont  de  Nemoura,  Monsanto 
Company,  and  Vulcan  Materials 
Company  to  qualify  the  listing  for 
hydrochloric  add  by  requiring  release 
reporting  only  for  hydrochloric  add 
aerosols  and  deleting  other  forms  of 
hydrochloric  acid  from  the  list  of 
chemicals  under  EK31A  section  313. 
The  petitioners  maintain  that  non- 
aerosol  foims  of  hydrochloric  add  do 
not  meet  the  statutory  criteria  undar 
EPCRA  section  313  for  acute,  chronic,  or 
envitaomantal  efiei:ts. 

Than  are  precedents  for  qualified 
chemical  listings  under  EPOIA  section 
313.  The  original  list  established  by 
Congress  contained  a  number  of 
qualified  listings  induding:  aluminum 
(fume  or  dtist),  anunonium  nitrate 
(solution),  asbestos  (friable),  phosphorus 
(yellow  or  white),  vanadium  (fume  or 
dust),  and  zinc  (fume  or  dust).  Also  EPA 
recently  modified  tha  sulfuric  add 
Ustiug  (60  FR  34182.  Juna  30. 1995) 
(niL-4946-3)  by  exempting  non-aeiosol 
forms  of  sulfuric  add  exactly  as  is  being 
done  in  today's  action.  As  with  this  list 
modification.  EPA  found  that  non- 
aerosol  forms  of  sulfuric  add  do  not 
meet  the  toxidfy  critaiia  of  sectian 


313(d)(2).  Other  qualified  Ustings 
indude  those  for  fibrous  aluminum 
oxide  (SS  FR  5220.  February  14. 1990) 
and  water  dissodable  nitrate 
compounds  (59  FR  61432.  November  30. 
1994)  (FRL-4922-2). 

Following  a  review  of  the  petition. 
EPA  granted  the  petition  and  issued  a 
proposed  rule  in  the  Fadenl  Kagiater  on 
November,  15. 1995  (60  FR  57383)  (FRL- 
4045-4).  proposing  to  delete  non-aerosol 
forms  of  hydrochloric  add  from  the  list 
of  toxic  chemicals  under  EPCRA  section 
313.  EPA's  proposal  was  based  on  its 
conclusion  that  these  forms  of 
hydrochloric  add  meet  the  EPCRA 
section  313(d)(3)  criterion  for  deletion 
from  the  list  EPCRA  provides  at  section 
313(d)(3)  that  "(a]  chemical  may  be 
deleted  if  the  Administrator  determines 
there  is  not  suffident  evidence  to 
establish  any  of  the  criteria  described  in 
paragraph  ((d)(2)(A)-(C)l. "  Spedfically. 
in  the  proposed  rule,  EPA  praliminaiily 
concluded  that  there  is  not  sufficient 
evidence  to  establish  Ihst  non-aerosol 
forms  of  hydrochloric  add  cause 
adverse  acute  htmian  health  effects  at 
concentration  levels  that  are  reasonably 
likely  to  exist  beyond  fedlity  site 
boundaries,  chronic  Human  health 
effects,  or  environmental  toxidty.  This 
preliminary  conclusion,  which  is 
detailed  in  the  proposed  rule,  was  baaed 
on  the  Agency's  review  of  the  petition, 
as  well  as  other  relevant  ttuterials 
iiicluded  in  the  rulemaking  record  for 
this  action.  For  the  purposes  of  this  final 
rule,  EPA  considers  the  term  aerosol  to 
cover  any  generation  of  airborne 
hydrochloric  add  (induding  mists, 
vapors,  gas,  or  fog)  without  regard  to 
particle  size. 

On  February  1. 1993  (58  FR  6609). 
EPA  issued  a  notice  aimouncing  that  a 
public  hearing  would  be  held  to  address 
petitions  to  modify  the  Ustings  for  both 
hydnx:hlaric  and  sulfuric  adds  (on 
December  24. 1990.  a  petitioa  was 
received  from  the  Enviraiunontal  Policy 
Center  on  behalf  of  American  Cyanamid 
to  modify  the  listing  of  sulfuric  add  to 
indude  only  aerosol  forms  of  this 
chemical).  In  the  February  1, 1903 
notice,  EPA  requested  comment  on  a 
ntunber  of  the  issues  raised  by 
corrmienters  in  response  to  the  proposed 
rule  to  modify  the  listing  for  sulfuric 
add  (56  FR  34156,  July  26, 1991).  The 
Agency  believed  that  these  issues  were 
also  relevant  to  hydrochloric  add. 
Specifically,  these  issues  wen:  (1)  The 
extant  to  which  EPA  should  rely  on 
existing  regulatory  controls  imder  other 
statutes  to  support  a  determination  that 
continuous,  or  frequently  recurring, 
releases  of  these  adds  are  unlikely  to 
cause  adverse  acute  hiunan  health 
aSscIs  or  significant  adverse 
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environmental  eSects;  (2)  the 
sufficiency  of  the  evidence  requirad  to 
determine  if  the  non-aerosol  forms  of 
these  scids  meet  the  EPCRA  section 
313(d)(Z)(A)  and  (C)  criteria:  (3)  whether 
EPA  should  consider  accidental  release 
data  in  maiung  a  finding  for 
environmental  effscts  under  EPCRA 
section  313(d)(Z)(C):  (4)  the  relevance  of 
release  reporting  under  other  statutory 
provisions  to  the  issue  of  whether  non- 
aerosol  forms  of  these  acids  meet  the 
listing  criteria:  and  (5)  other  reporting 
options. 

The  public  meeting  was  held  on 
March  3, 1993.  At  this  meeting,  EPA 
discussed  the  specific  issues  described 
in  the  February  1 ,  1993  notice  and 
presented  data  on  accidental  and 
routine  releases  of  sulfuric  and 
hydrochloric  adds.  Comments  ware 
then  presented  by  the  public.  One 
CQmmeDt  presented  at  the  public 
meeting  specific  to  hydrochloric  add 
came  from  the  Great  Lakes  Chemical 
Company.  This  conunenter  stated  that 
hydrochloric  add  does  not  meet  either 
of  the  listing  criteria  set  forth  in  EPCRA 
socUon  313(d)(2)(A)  or  (C).  The 
conunenter  discussed  at  length  the  lack 
of  envirorunental  risks  posed  by  deep 
well  injection  of  hydrochloric  add  in  oil 
and  gas  operations.  EPA  agrees  with  the 
conmienter  that  non-aerosol  Forms  of 
hydrochloric  add  do  not  meet  the 
EPCRA  section  313  listing  criteria  and 
therefore  none  of  the  environmental 
releases,  including  deep  well  injection, 
of  these  non-aerosol  forms  should  be 
reported  under  EPCRA  section  313. 

At  the  public  meeting,  EPA  received 
other  comments  that  periainod  to  both 
the  non-aerosol  forms  of  hydrochloric 
and  sulfuric  acid.  The  major  comments 
received  concerned  the  reporting  of 
acddental  releases,  effects  of  the 
removal  of  these  chemicals  on  the  Right- 
to-Know  program,  reliance  on  other 
regulatory  mechanisms  for  reporting, 
and  the  effects  delisting  would  have  on 
pollution  prevention.  A  brief  summary 
of  the  nuijor  conunents  received  that  are 
relevant  to  hydrochloric  add  and  EPA's 
responses  to  those  comments  follow. 
More  detailed  responses  to  the  major 
issues  raised  by  the  comments 
presented  and/or  submitted  at  the 
public  meeting  can  be  found  in  the  final 
rulemaking  delisting  non-aerosol  forms 
of  sulfuric  acid  (60  FR  34182,  June  30, 
1995)  (FRH946-3). 

EPA  received  conunents  citing 
concerns  for  acddental  releases  of  non- 
aerosol  forms  of  hydrochloric  add  and 
the  environmental  damages  that  have 
resulted.  As  discussed  further  in  Unit 
nLB.  of  this  preamble,  the  Agency 
believes  that  the  limited  number  of 
acddental  releases  of  non-aerosol  forms 


of  hydrochloric  add  do  not  result  in 
significant  adverse  effects  of  suffident 
seriousness  to  warrant  continued  listing 
under  EPCRA  section  313. 

Several  commenters  stated  their 
opposition  to  removing  non-aerosol 
forms  of  hydrochloric  add  from 
reporting  under  EPCRA  section  313 
because  it  defeats  the  intent  of  the 
Right-to-Know  program.  These 
conunenters  contend  that  removing 
reporting  for  non-aerosol  forms  of 
hydrochloric  add  under  EPCRA  section 
313  will  result  in  a  significant 
information  gap  regarding  "routine" 
releases  of  the  chemical. 

EPA  agrees  that  by  delisting  non- 
aerosol  forms  of  hydrochloric  add, 
information  on  the  management  of  these 
forms  of  the  chemical  may  be  more 
difficult  to  obtain.  However,  EPA 
believes  that  adequate  information  on 
non-aerosol  forms  of  hydrochloric  add 
will  still  be  available  through  other 
source*. 

EPA  racaived  a  comment  stating  that 
it  is  inappropriate  for  the  Agency  to  rely 
solely  on  regulations  developed  under 
other  statutes  to  determine  whether 
significant  adverse  human  health  or 
envirorunental  affects  result  from 
releases  that  are  reported  under  EPCRA 
section  313. 

While  EPA  does  not  rely  solely  on 
data  as  collected  under  other 
regulations,  the  Agency  does  believe 
that  data  collected  under  other 
regulations  can  assist  in  listing  and 
delisting  dedsions.  In  the  Agency's 
review  of  non-aerosol  fomu  of 
hydrochloric  odd.  EPA  has  not 
uncovered  any  information  to  indicate 
that  non-aerosol  forms  of  this  chemical 
cause  significant  adverse  human  heelth 
or  envirorunental  effects  of  suffident 
seriousness  to  warrant  reporting. 

A  niunber  of  comments  received  from 
industry  contend  that  any  significant 
adverse  effects  that  may  be  caused  from 
releases  of  non-aerosol  forms  of 
hydrochloric  add  are  already  addressed 
through  several  other  regulations. 
Additional  comments  h^m  Industry 
asserted  that  non-compliance  with  other 
statutes  must  be  addressed  through  the 
enforcement  mechanisms  of  those 
statutes  and  should  not  be  considered  in 
EPCRA  section  313  listing  or  delisting 
decisions. 

EPA  agrees  «dth  the  commenters  that 
non-compliance  vtrith  other  statutes 
should  be  addressed  through  those 
regulations.  However,  the  Agency  has 
also  found  that  the  EPCRA  section  313 
data  are  useful  in  identifying  facilities 
that  may  not  be  in  compUajue  with  a 
particular  statute. 

EPA  received  conunents  that  stated 
that  the  removal  of  non-aerosol  forms  of 


hydrochloric  add  will  have  the  effect  of 
removing  industry's  incentive  for 
conducting  pollution  prevention  efforts 
for  their  uses  of  this  chemical  which  is 
contrary  to  the  intent  of  the  PPA. 

EPA  does  not  agree  that  this  delisting 
action  will  undermine  pollution 
prevention  efforts.  There  are  numerous 
other  incentives  for  fadlities  to  reduce 
their  releases  of  a  specific  chemical, 
induding  financial  incentives.  In 
addition,  fadlities  will  be  able  to  focus 
their  pollution  prevention  efforts  and 
report  their  progress  on  the  forms  of 
hydrochloric  add  that  pose  the  greatest 
hazard,  the  aerosol  forms. 

m.  Final  Rnle  and  Rationale  fbr 
Delisting 

A.  Comments  on  the  Proposed 
Modification  to  Delete  Non-Aerosol 
Forms  of  Hydrochloric  Acid 

EPA  received  21  written  comments 
(i.e.,  in  addition  to  those  received  at  the 
public  meeting)  on  the  proposed 
deletion  of  non-aerosol  forms  of 
hydrochloric  add  from  the  EP(3iA 
sedion  313  toxic  chemical  list,  all  of 
which  supported  the  proposed  action. 
All  21  comments  were  from  industry 
representatives.  All  commenters 
supported  the  listing  modification  on 
the  grounds  that  non-aerosol  forms  do 
not  meet  the  statutory  criteria  of  section 
313(d)(2)(A)-(C).  One  conunenter  from 
the  International  Dairy  Foods 
Association  requested  that  this  listing 
modification  be  extended  to  include 
non-aerosol  forms  of  phosphoric  and 
nitric  adds.  Specifically,  the  commenter 
"support[s]  an  alternative  listing  option 
that  eliminates  the  reporting 
requirement  for  all  transfers  to  Publicly 
Owned  Treatment  Works  (POTW)  of  all 
non-aerosol  forms  of  mineral  adds." 

The  commenter  refers  to  an  issue 
raised  at  the  March  3.  1993  public 
meeting  regarding  the  health  and  safety 
of  POTW  workers  that  may  be 
jeopardized  as  a  result  of  traiufers  of 
mineral  adds  to  POTWs.  The 
conunenter  contends  that  the  effluent 
guidelines,  issued  under  40  CFR  part 
403,  prohibit  an  effluent  discharge  to  a 
POTW  with  a  pH  below  5.  The 
conunenter  continues,  "EPA  has  stated 
that  a  pH  between  6  and  9  is  neutral, 
therefore,  the  only  concern  is  for 
discharges  (within  effluent  guidelines] 
between  pH  S  and  pH  6."The 
commenter  compares  this  range  with 
that  of  acid  rain.  The  commenter  further 
states  that  he  is  "unaware  of  any  human 
health  hazard  assodated  with  dired 
contad  with  add  rain,  and  therefore, 
continuing  to  report  releases  between  a 
pH  of  5  and  6  provides  no  benefit  to 
POTW  workers." 
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The  Agency  is  currently  reviewingtha 
toxidty  hazards  assodated  with 
phosphoric  and  nitric  add  to  determine 
if  any  modification  to  the  EPCRA 
section  313  reporting  requirements  for 
these  adds  is  appropriate.  However,  in 
response  to  a  petition  that  was 
witndrawn,  EPA  has  published  an 
analysis  of  the  hazards  assodated  with 
phosphoric  add  (55  FR  25876,  June  25, 
1990).  There  are  also  additional 
concerns  for  nitric  add.  In  addition  to 
exhibiting  the  characteristic  of  addity, 
nitric  add,  when  neutralized,  exhibits 
the  toxidty  of  a  nitrate  compound.  On 
November  30, 1994  (59  FR  61432),  EPA  ' 
added  a  nitrate  compounds  category  to 
the  EPCRA  section  313  list  of  toxic 
chemicals  based  on  the  toxidty  of 
nitrate.  EPA  believes  that  water 
dissodable  nitrate  compounds  meet  the 
criteria  of  EPCRA  section  313(d)(2)(B). 

B.  Rationale  for  Delisting  and 
Conclusions 

EPA  has  coruJuded  that  the 
assessment  set  out  in  the  proposed  rule 
should  be  affirmed.  Spedfically, 
hydrochloric  add  aerosols  meet  the 
toxidty  criteria  of  section  313(d)(2), 
while  non-aerosol  forms  of  the  add  do 
not.  EPA's  dedsion  to  delete  non- 
aerosol  forms  of  hydrochloric  add  is 
based  on  the  Agency's  evaluation  of  the 
toxidty  of  non-aerosol  forms  of 
hydrochloric  add  and  the  levels  of 
hydrochloric  add  exposiue  to  which 
humans  and  the  envirorunent  may  be 
subject  (Ref  1).  The  non-aerosol  forms 
of  hydrochloric  add  are  acutely  toxic  at 
low  pH;  however,  there  is  no 
information  to  indicate  that  non-aerosol 
forms  of  hydrochloric  acid  present  a 
health  or  envirorunental  risk  as  a  result 
of  continuous,  or  frequently  recurring, 
releases  frtim  fadlities. 

EPA  has  concluded  that  non-aerosol 
forms  of  hydrochloric  acid  do  not  meet 
the  statutory  criterion  of  section 
313(d)(2)(A)  regarding  acute  human 
health  effects:  spedfically,  that  the 
"chemical  is  known  to  cause  or  can 
reasonably  be  anticipated  to  cause 
significant  adverse  acute  human  health 
effects  at  concentration  levels  that  are 
reasonably  likely  to  exist  beyond  facility 
boundaries  as  a  result  of  continuous,  or 
frequently  recurring,  releases."  EPA's 
review  of  the  toxicity  and  exposure 
information  indicates  that  although 
hydrochloric  add  in  concentrated  forms 
is  acutely  toxic,  it  is  unlikely  that 
persmis  will  be  exposed  to  acutely  toxic 
concentration  levels  beyond  bcility 
boundaries  as  "a  result  of  continuous,  or 
frequently  reciuring,  releases." 

Rather  than  being  dependent  upon 
average  dose  over  time,  e.g.,  quantity 
ingested  as  mlUigrams/kilogram/day 


(mg/kg/day),  the  chronic  toxidty  hazard 
of  non-aerosol  forms  of  hydrochloric 
add  is  prinurily  depeiulent  on  the  pH 
of  the  solution  whidi  is  directly  related 
to  the  concentration  of  hydrochloric 
add  in  the  solution.  Only  solutions  of 
high  hydrochloric  add  concentration 
(i.e.,  solutions  with  a  pH  of 
approximately  1  or  lower)  express  this 
chronic  toxidty  hazard.  The  physical 
and  chemical  properties  of  hydrochloric 
add  (itef.  2)  are  such  that,  in  the 
envirorunent,  highly  concentrated 
solutions  (i.e.,  solutions  with  low  pH) 
are  not  anticipated  to  be  sustained  for 
any  significant  period  of  time, 
particularly  in  water.  Therefore, 
concentrations  of  non-aerosol  forms  of 
hydrochloric  add  that  can  express  a 
chronic  toxicity  hazard  are  unlikely  to 
exist  in  the  envirorunent.  particularly  in 
water.  Because  the  physical  and 
chemical  properties  of  non-aerosol 
forms  of  hydrochloric  acid  limit  its 
existence  as  highly  concentrated 
solutions  in  the  envirorunent  and 
because  only  highly  concentrated 
solutions  result  in  a  pH  low  enough  to 
cause  chronic  toxidty,  non-aerosol 
forms  of  hydrochloric  add  pose  a  low 
chronic  toxicity  hazard  to  hiunan 
health.  Therefore,  EPA  has  concluded 
that  non-aerosol  forms  of  hydrochloric 
add  do  not  meet  the  chronic  toxidty  ■ 
listing  criterion  in  section  313(d)(2)(B), 
because  the  chemical  in  its  non -aerosol 
forms  is  not  known  to  cause  nor  can 
reasonably  be  antidpated  to  cause 
chronic  health  effects. 

As  with  chronic  human  health  effects, 
the  adverse  environmental  effects  of 
non-aerosol  forms  of  hydrochloric  add 
are  dependent  on  the  pH  of  the  solution 
which  is  diredly  related  to  the 
concentration  of  hydrochloric  add  in 
the  solution.  Adverse  environmental 
effects  are  ot>served  at  pH  levels  below 
approximately  5.0.  Based  on  the  amount 
of  hydrochloric  add  required  to 
maintain  a  pH  of  5.0  or  less,  the  non- 
aerosol  forms  of  hydrochloric  add  are 
considered  to  pose  a  moderate  hazard  to 
aquatic  organisms.  Given  the  regulatory 
restrictions  governing  handUng  and 
envirorunental  releases  of  concentrated 
hydrochloric  acid,  exposures  to  pH 
levels  below  5.0  are  primarily  a  result  of 
accidental  releases.  The  data  indicate 
that  acddental  releases  of  hydrochloric 
acid  to  surface  waters  are  infrequent  and 
isolated  occurrences.  In  only  a  few 
drYnmistances  could  evidence  of 
adverse  envirorunental  effects  (e.g..  fish 
kills)  be  found.  Chronic  aquatic  toxicity 
is  not  expeded  to  occur  since  any  pH 
excursions  are  expeded  to  dissipate 
rapidly  due  to  the  physical  and 
chemical  properties  of  non-aerosol 


forms  of  hyilrachloric  add  (Kef  2). 
Therefore,  the  environmental  listing 
criterion.  313(d)(2)(C).  is  not  met 
because  the  non-aerosol  forms  of 
hydrochloric  acid  are  not  known  to 
cause  nor  can  they  be  reasonably 
antidpated  to  cause  a  significant 
adverse  effect  on  the  envirorunent  of 
suffident  seriousness  to  warrant  release 
reporting. 

Although  not  a  fador  in  the  delisting 
dedsion.  deleting  non-aeroaol  forms  of 
hydrochloric  add  fitun  the  section  313 
list  will  not  result  in  any  significant 
reduction  in  the  infonruition  now 
available  to  the  public  concerning  spills 
of  hydrochloric  add.  Since  reporting  of 
spills  under  section  313  is  only  required 
to  be  submitted  to  EPA  as  part  of  an 
overall  aimual  release  niunber.  no  dired 
and  immediate  notice  to  the  public  of 
such  an  acddental  release  or  spill  of 
hydrochloric  add  is  available  through 
section  313  reports  or  through  the  Toxic 
Release  Inventory  (TRI)  data  base,  i.e., 
only  anniml  release  figures  are  available. 
In  addition,  other  statutory  mechanisms 
exist  by  which  information  on  spills  of 
hydrodiloric  acid  will  be  made 
available  to  the  public.  These 
mechanisms,  which  are  the  same  as  for 
sulfuric  add,  are  detailed  in  Unit  III.A. 
of  the  preamble  to  the  Final  Rule  on 
sulfuric  add  (60  FR  34183). 

Therefore,  EPA  is  modifying  the 
listing  for  hydrochloric  add  by  deleting 
non-aerosol  forms  of  hydrochloric  acid. 
For  the  purposes  of  this  deletion,  EPA 
considers  the  term  aerosol  to  cover  any 
generation  of  airborne  hydrochloric  add 
(induding  mists,  vapors,  gas.  or  fog) 
without  regard  to  particle  size.  This 
action  to  delete  non-aerosol  forms  of 
hydrochloric  acid  from  the  section  313 
list  is  not  meant  to  suggest  that  the 
Agency  considers  hydrochloric  acid  to 
be  a  "safe"  chemical.  lUther.  this  action 
reflects  the  fact  that  non-aerosol  forms 
of  the  chemical  do  not  meet  the  toxicity 
criteria  set  forth  in  EPCRA  section 
313(d)(2).  Nor  is  today's  action 
intended,  or  should  it  be  inferred,  to 
affed  the  status  of  non-aerosol  forms  of 
hydrochloric  add  under  any  other 
statute  or  program  other  than  the 
reporting  requirements  under  EPCRA 
section  313. 

C.  Reporting  Aerosol  Forms  of 
Hydrochloric  Acid 

For  purposes  of  threshold 
determination  under  40  CFR  372.25,  any 
generation  of  airborne  hydrochloric  add 
(including  mists,  vapors,  gas,  or  fog) 
vrithout  regard  to  particle  size,  is 
considered  manufediue  of  hydrochloric 
add  aerosols.  The  quantity  of  airborne 
hydrochloric  add  manufiK:tured.  not  the 
amount  released,  would  be  compared 
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with  the  laportiiig  Ihnsholds  in  EPCKA 
aection  313(f)- 

'  Generation  of  liibome  hydrochloric 
add  is  expected  to  occur  from,  but  is 
not  limilec  to:  The  reaction  of  alkali 
metal  chlorides  (e.g.,  sodium  chloride, 
potassium  chloride)  by  strong  adds 
(e.g..  sulfuric  add):  the  reaction  of  alkali 
metal  chlorides  with  sulfut  dioxide  in 
the  presence  of  air  and  water;  the 
reaction  of  hydrogen  with  chlorine; 
syntheses  of  organic  compounds  that 
require  the  use  of  chlorine  or  chloride- 
containing  substances;  combustion  of 
oiganic  chlorides  or  inorganic  chlorides; 
production  or  processing  of  solutions  of 
hydrochloiic  add;  and  volatilization  or 
vaporisatiaD  of  hydrochloric  add  from 
manu&cture  or  processing.  EPA  will  be 
developing  a  guidance  document  to 
assist  facilities  in  determining  whether 
the  fadhties  are  manutaduring, 
processing  or  otherwise  using  aerosol 
forms  of  hydrochloric  add  as  defined 
under  EPCIRA  section  313. 

IV.  EffisclinDale 

This  action  becomes  eSective  July  25. 
19S6,  thus  the  last  year  in  which 
fadlities  had  to  file  a  TRJ  report  for  non- 
aerosol  forms  of  hydrochloric  add  was 

1995,  covering  ralsases  and  other 
activitias  that  occtirred  in  1994.  Section 
313(dH4)  provides  that  "la]ny  revision" 
to  the  section  313  list  of  toxic  chemicals 
shall  take  eflisd  on  a  delayed  basis.  EPA 
interprets  this  delayed  e^ctive  date 
provision  to  apply  only  to  actions  that 
add  chemicals  to  the  section  313  list 
For  deletions,  EPA  may,  in  its 
discretion,  make  such  actions 
immediately  eSsdive.  An  immediate 
eSsctive  date  is  authorized,  in  these 
circumstances,  under  5  U.S.C.  section 
553(d)(1)  because  a  deletion  bom  the 
section  313  list  reUeves  a  regulatory 
restridian. 

EPA  believes  that  where  the  Agency 
has  determined,  as  it  has  with  these 
non-aerosol  forms  of  hydrochloric  add. 
that  a  chemical  does  not  satisfy  any  of 
the  criteria  of  section  313(d)(2KA)-(C), 
no  purpose  is  served  by  requiring 
bcUities  to  colled  data  or  file  TRI 
reports  for  that  chemical,  or,  therefore, 
by  leaving  that  chemical  on  the  section 
313  list  for  any  additional  period  of 
time.  This  construction  of  section 
313(d)(4)  is  consistent  with  previous 
rules  deleting  chemicals  bom  the 
section  313  list  For  further  discussion 
of  the  rationale  for  inmiediate  eSective 
dates  for  EPCRA  section  313  delistings, 
see  59  FR  33205  Qune  28,  1994). 

V.  AdditloBal  Time  to  Keport  Cn  1095 

EPA  recognizes  that  today's  action  has 
come  so  dose  to  the  extended  August  1, 

1996,  deadline  for  filing  TRI  reports  for 


the  1905  repotting  year  (see  61  FR  2721, 
January  29, 1996)  that  Euilities  that 
have  not  yet  Bled  their  report  for 
hydrochloric  add  may  not  have 
suffideni  time  to  reassess  their 
thraabold  detaiminatiaos  and  release 
estimates  based  on  the  new  reporting 
requirements  for  hydrochloric  add. 
Therefore,  in  order  to  avoid  inaccurate 
and  unnecassaiy  reporting  and  to 
reduce  the  reporting  burden  assodated 
with  the  filing  of  revised  reports,  EPA 
is  allowing  an  additional  two  weeks, 
until  August  IS,  1996.  for  fadhties  to 
file  their  TRI  reports  for  hydrochloric 
add  (add  aerosols).  TRI  Reports  on 
hydrochloric  add  (add  aerosols)  for  the 
199S  reporting  year  that  are  filed  after 
August  15, 1996,  vrill  be  stibjed  to  EPA 
enforcement  action,  where  appropriate. 
This  2-week  extension  applies  omy  to 
TRI  reports  for  hydrochloric  add; 
reports  for  all  other  chemicals  subjed  to 
the  reporting  requirements  of  EPCRA 
section  313  and  PPA  section  6607  are 
still  sulked  to  the  August  1, 1996 
reportina  deadline. 

FadliUes  thai  have  aheady  filed  a 
Form  R  report  for  hydrochloric  add 
covering  Reporting  Year  1095  may  wish 
to  either  (1)  Revise  this  report,  or  (2) 
submit  a  withdrawal  request  if  the 
bdlity  did  not  exceed  the  appropriate 
threshold  for  the  aerosol  forms  of  the 
chemical,  or  (3)  submit  a  withdrawal 
request  if  the  threshold  determinations 
were  mads  on  non-aerosol  forms  of 
hydrodiloric  add  only.  Revisions  and 
vtithdrawal  requests  must  be  submitted 
no  later  than  Odober  IS.  1996.  Unless 
EPA  receives  a  revision  or  withdrawal 
request  by  Odober  IS.  1996,  EPA  will 
indude,  in  the  TRI  under  this 
hydrodiloric  add  (add  aeraeols)  listing, 
all  hydrochloric  add  release  and  waste 
management  inlormation  as  reported  on 
each  Form  R  received.  This  wrill  indude 
any  quantities  of  the  non-aerosol  forms 
of  hydrochloric  add  that  where 
included  on  a  facility's  Form  R  report. 

This  allowance  of  additional  time  far 
reporting  on  hydrochloric  add  applies 
only  to  the  EPCRA  section  313/PPA 
section  6607  reporting  obligations  for 
TRI  reports  otherwise  due  on  August  1, 
1996,  coveting  calendar  year  1995. 
Nothing  in  this  notice  regarding 
exteoaiai  of  reporting  deadlines  shall  be 
construed  to  apply  to  any  other  EPCRA 
repoitins  obli^dons,  or  to  any  TRI 
reports  due  far  past  or  future  reporting 
years.  Further,  this  allowance  of 
additional  time  for  reporting  apphes 
only  to  the  faderal  EPCRA  section  313/ 
PPA  section  6607  reporting  obligation;  it 
does  not  apply  to  independent 
obligadoDs  mider  State  laws  which  also 
require  TRl-type  reports.  However.  EPA 
encourages  the  States  with  similar 


requirements  that  relate  to  fiederal  TRI 
reporting  to  embrace  this  allowance  of 
additional  time. 

To  the  extent  that  this  action 
extending  the  reporting  deadline  might 
be  construed  as  rulemaking  subjed  to 
section  553  of  the  Administrative 
Procediue  Ad.  for  the  reasons  stated 
above,  EPA  has  determined  that  notice 
and  an  opportunity  for  public  comment 
are  impracticable  and  unnecessary. 
Providing  for  public  comment  might 
further  delay  reporting,  and,  because 
there  is  no  sub^antive  change  in  the 
reporting  obligation,  other  than  allowing 
an  additional  2  weeks,  the  public  will 
continue  to  receive  the  same 
infbnnation,  though  aUghtly  delayed. 
Also,  public  comment  would  not  further 
inform  EPA's  dedsion  because  the  event 
givittg  rise  to  the  need  to  provide  extra 
time  for  reportirig  on  hydrochloric  add 
has  already  occurred.  In  addition, 
additional  notice  and  comment 
procedures  in  this  situation  would  be 
contrary  to  the  public  interest  in  timely 
and  accurate  reporting  of  data  under 
EPCRA  section  313  anid  PPA  section 
6607. 

VL  Wni— aHng  Eacoad 

The  record  supporting  this  dedsion  ia 
contained  in  docket  control  number 
OPPTS-400062A.  All  documents, 
including  an  index  of  the  docket  and  the 
refgnoces  listed  in  Unit  VI.  of  this 
preamble,  are  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NaC),  also  known  as,  TSCA  Public 
Docket  Office  from  12  noon  to  4  pjn., 
Monday  through  Friday,  exduding  legal 
hoUdays.  TSCA  NCIC  is  located  at  EPA 
Headquarten,  Rm.  NE-B607, 401  M  St, 
SW..  Washington,  DC  20460. 
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Tin  Bagalalnrj  liaw t 

ftaqnireiuaula 

It  has  been  determined  that  this  action 
is  not  s  "significant  regulatory  action" 
within  the  meaning  of  Executive  Order 
12866  (58  FR  51735,  Odober  4, 1993), 
because  this  adion  eliminates  an 
existing  regulatory  requirement.  The 
Agency  estimates  the  cost  savings  to 
industry  from  this  action  to  be  between 
$4.0  and  S7£  million  per  year.  The  cost 
savings  to  EPA  is  eadmated  at  Sl35,000 
to  >201,000  per  year.  The  tower  botind 
estimate  of  tlie  total  annual  savings  for 
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industry  and  EPA  bom  this  action  is 
$5,035,000  and  the  upper  boimd 
estimate  is  $7,801,000. 

This  action  does  not  impose  any 
Federal  mandate  on  State,  local  or  tribal 
governments  or  the  private  sedor  within 
Uie  meaning  of  the  Unfunded  Mandates 
Reform  Ad  of  1995  (Pub.  L.  104-4). 
And.  given  its  deregulatory  nature,  1 
hereby  certify  pursuant  to  the  . 
R^ulatory  Flexibility  Ad  (5  U.S.C. 
605Cb)),  that  this  action  does  not  have  a 
significant  ecoooniic  impad  on  a 
substantial  niunber  of  stnall  entities.  As 
required,  information  to  this  effed  has 
been  forwarded  to  the  Small  Business 
Administration. 

This  action  does  not  have  any 
information  collection  requirements 
subjed  to  the  provisions  of  the 
Paperwork  Reduction  Ad  of  1980,  44 
U.S.C  3501  et  seq.  The  elimination  of 
the  information  collection  components 
for  this  action  is  expected  to  result  in 
the  elimination  of  92,000  to  141,000 
paperwork  burden  hours. 

m  addition,  pursuant  to  Executive 
Order  12898  (59  FR  7629,  February  16. 
1994),  entitled  "Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations."  the  Agency  has 
determined  that  there  are  no 
envirorunental  justice  related  issues 
with  regard  to  this  action  since  this  final 
rule  simply  eliminates  reporting 
requirements  for  a  chemical  that,  under 
the  criteria  of  EPCRA  section  313,  does 
not  pose  a  concern  for  human  health  or 
the  environment. 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Ad  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Ad  of 
1996  (Title  U  of  Pub.  L.  104-121. 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 

List  of  Subjecta  in  40  CFR  Part  372 

Environmental  protection. 
Community  right-to-know.  Reporting 
and  recradkeeping  requirements.  Toxic 
chemicals. 

Dated:  July  IS,  1996. 
Lyan  K.  Goldmaa,  ' 

Aaiitant  Admiaistialor.  Office  ofPirvmtion, 
Pesticides  and  Toxic  Subetancea. 

Therefore,  40  CFR  part  372  is 
amended  as  follows: 

1.  The  authority  dtation  far  part  372 
continues  to  read  as  follows: 


Airthority:  42  U.S.C  11023  and  11048. 
{372.6S[AnMnd*d) 

2.  Sections  372.6S(a)  and  (b)  are 
amended  by  adding  the  parenthetical  to 
the  entry  for  hydrochloric  add  to  read 
"Hydnx:hloric  add  (add  aerosols 
including  mists,  vapors,  gas,  fog,  and 
other  airborne  forms  of  any  partide 
size)"  under  paragraph  (a)  and  for  CAS 
number  entry  7647-01-0  tmder 
paragraph  (b). 

(PR  Doc.  96-1B944  Filed  7-24-06:  B:4S  un] 
uama  cooc  mm-t-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  62 

{CC  Doekal  No.  96-118;  FCC  88-288] 

Tataptione  Number  Portability 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  On  June  13. 1995,  The 
Commission  adopted  a  notice  of 
proposed  rulemalcine  (CC  Docket  No. 
95-116)  regarding  telephone  number 
portability  .  The  First  Report  and  Order 
released  July  2,  1996,  promulgates  rules 
and  regulations  implementing  the 
statutory  requirement  that  local 
exchange  carriers  (LECs)  provide 
number  portability  as  set  forth  in 
section  251  of  the  Telecommunications 
Ad  of  1996  (1996  Ad).  The  Report  and 
Order  mandates  the  implementation  of 
number  portability  by  LECs,  consistent 
with  the  procompetitive  goals  of  the 
Telecommunications  Ad  of  1996. 
Concurrently  with  the  adoption  of  the 
Report  and  Order,  the  Commission 
adopted  a  Further  Notice  of  Proposed 
Rulemaking  which  is  pubUshed 
elsewhere  in  this  issue. 
EFFECTIVE  date:  August  26, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Karp,  Attorney,  Common  Carrier 
Bureau,  PoUcy  and  Program  Planning 
Division,  (202)  418-1517,  or  Mindy 
LitteU,  Attorney,  Common  Carrier 
Bureau,  Policy  and  Program  Planning 
Division,  (202)  418-1394.  For  additional 
information  concerning  the  information 
collections  contained  in  this  Report  and 
Order  contad  Dorothy  Conway  at  202- 
418-0217.  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPPLEMENTARY  MFOflMATICN:  This  is  a 
summary  of  the  Commission's  First 
Report  and  Order  adopted  June  27, 
1996,  and  released  July  2, 1996.  The  full 
text  of  this  First  Report  and  Order  is 


available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  St.,  NW.,  Washington.  DC  The 
complete  text  also  may  be  obtained 
through  the  World  Wide  Web.  at  httf-J 
/www.fccgov/Bureaus/Common 
Carrier/Orders/fcc96286.wp,  or  may  be 
purchased  from  the  Commission's  copy 
contrador.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
St.,  NW.,  Suite  140,  Washington,  DC 
20037.  Pursuant  to  Section  251,  the 
Report  and  Order  establishes 
performance  criteria  for  acceptable  long- 
term  number  portabiUty  methods  and 
requires  all  LECs  to  begin  deploying 
number  portabiUty  in  the  100  largest 
Metropolitan  Statistical  Areas  (MSAs) 
no  later  than  Odober  1, 1997,  and  to 
complete  deployment  in  those  MSAs  by 
December  31, 1998,  in  accordance  with 
a  phased  schedule.  Number  portabiUty 
must  be  provided  in  these  areas  by  all 
LECs  to  aU  telecommunications  carriers, 
including  commercial  mobile  radio 
services  (CMRS)  providers.  In  addition, 
pursuant  to  the  Commission's 
independent  authority  under  sections  1, 
2, 4(i)  and  332  of  the  Communications 
Ad  of  1934,  as  amended,  the  Report  and 
Order  requires  all  cellular,  broadband 
personal  communicaUons  services  (PCS) 
and  covered  SpedaUzed  Mobile  Radio 
(SMR)  service  providers  to  be  able  to 
deUver  calls  from  their  networks  to 
ported  numbers  anywhere  in  the 
countrj'  by  December  31, 1998.  and 
requires  cellular,  broadband  PCS  and 
covered  SMR  customers  to  be  able  to 
move  their  own  numbers  to  other 
carriers  by  June  30, 1999.  In  the  Report 
and  Order,  the  Commission  delegates 
responsibiUty  to  the  North  American 
Numbering  Council  (NANC)  to  oversee 
the  initial  administration  of  the  system 
of  regional  databases  which  wiU  be  used 
by  carriers  to  provide  number 
portabiUty.  Pursuant  to  the  1996  Ad, 
the  Commission  also  requires  LECs  to 
provide  currently  available  number 
portabiUty  measures  upon  spedfic 
request  from  another  carrier  until  long- 
term  number  portabiUty  is  available. 
However,  the  Report  and  Order 
concludes  that  CMRS  providers  need 
not  provide  such  measures  due  to 
technical  considerations  spedfic  to  the 
CMRS  industry.  In  addition,  consistent 
with  section  251(e)(2)  of  the 
Telecommunications  Ad  of  1996.  the 
Report  and  Order  sets  forth  prindples 
that  ensure  that  the  costs  of  currently 
available  measures  are  home  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis,  and  permits 
states  to  utilize  various  cost  recovery 
mechanisms,  so  long  as  they  are 
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oonnstent  with  these  statutoiy 
requixamenti. 

■^gilfry  FladblBly  Analyiii; 

As  requirad  by  the  Regulatory 
Flexibihty  Act,  the  Report  ind  Order 
conteins  *  Final  Regulatory  Flexibility 
Analysis  which  is  set  Itnth  in  Appendix 
C  to  the  Report  and  Order.  A  brief 
description  of  the  analysis  foUows. 

The  rules  adopted  in  this  Report  and 
Order  are  necessary  to  implennnt  the 
piovisians  of  the  TslaconununicatiQiu 
Act  of  1996  raquiring  LECs  to  otbr 
number  portability,  if  technically 
feasible. 

Although  then  were  no  conunents 
submitted  in  response  to  the  Initial 
Regulatory  Flexibihty  Analysis  set  forth 
in  the  Notice  of  Propoeed  ibilemaking, 
the  gen«al  conunents  of  Chief  Counsel 
for  Advocacy  of  the  United  States  Small 
Business  Administration  (SBA) 
generally  supported  the  actions  of  the 
Commission  in  the  Report  and  Order. 
However,  in  their  general  comments 
filed  prior  to  the  passage  of  the  1996 
Act,  some  LECs  suggested  that  the 
Commission  should  neither  adopt,  nor 
direct  the  adoption  of,  number 
portability  without  perfonning  a 
thorough  cost/benefit  anal3rsis— a  course 
of  action  which  may  result  In  less  of  an 
impact  on  small  entities.  However,  after 
passage  of  the  1996  Act,  most  parties 
agreed  that  the  1996  Act  clearly  directs 
the  Commission  to  implement  long-term 
number  portabiUty. 

The  statutory  meaning  of  the  term 
"small  business"  is  one  which  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
establisfaed  by  the  Small  Business 
Administration  (SBA).  Accortiing  to 
SBA's  reguladons.  entities  engaged  in 
the  provision  of  telephone  service  may 
have  a  maximum  of  1 ,500  employees  in 
order  to  qualify  as  a  small  business 
concern.  13  CFR  121.201.  This  standard 
also  applies  in  determining  whether  an 
entity  is  a  small  business  for  purposes 
of  the  Regulatory  Flexibility  Act. 

The  rules  adopted  by  the  Commission 
governing  long-term  number  portabihty 
apply  to  all  LECs,  Including  incumbent 
L£Cs  as  well  as  new  LEC  entrants,  and 
also  apply  to  cellular,  broadband  PCS, 
and  covered  SMR  providers.  Accortiing 
to  the  SBA  definitirai,  inciunbent  LECs 


do  not  qualify  as  small  businesses 
because  they  are  dominant  in  their  field 
of  operation.  However,  the  rules  may 
have  a  significant  economic  Impact  on 
a  substantial  number  of  small 
businesses  insofar  as  they  apply  to 
telecommunications  carriers  other  than 
incumbent  LECs,  such  as  new  entrant 
LECs,  as  well  as  cellular,  broadband 
PCS,  and  covered  SMR  providers.  Based 
upon  data  contained  in  the  most  recent 
census  and  a  report  by  the 
Conuniaaion's  Connnon  Carrier  Bureau, 
the  Commission  estimated  that  2,100 
carriers  could  be  aSected.  This  estimsts 
was  derived  based  on  an  analysis  using 
census  data  on  the  number  of  firms  with 
fewer  than  1,000  employees  and 
subtracting  the  number  of  incumbent 
LECs  (as  esUblished  by  an  FtX  report). 
Fot  a  detailed  analysis,  see  Appendix  C 
of  the  Report  and  Order. 

There  are  several  reportiiig 
requirements  imposed  by  the  Report 
and  Older  which  will  likely  require  the 
services  of  persoiu  with  technical 
expertise  to  prepare  the  reports.  FirA, 
carriers  participating  in  a  field  lest  in 
the  Chicago,  Illinois,  area  are  required  to 
file  with  the  Commission  a  report  of 
their  findings  within  30  days  after 
completion  of  the  test.  Second,  after 
December  31. 1998,  long-term  number 
portability  must  be  provided  by  LECs 
outside  of  the  100  largest  MSAs  within 
six  months  after  a  specific  request  by 
another  telecommunications  carrier  in 
which  the  requesting  carrier  is  operating 
or  plans  to  operate.  The  specific  request 
must  contain  certain  information.  Third, 
state  regulatory  commissions  must  file 
tvith  the  Cominisaion  a  notification  if 
they  opt  to  develop  a  state-specific 
database  in  lieu  of  participating  in  a 
regional  database  system.  Carriers  that 
object  to  a  state  decision  to  opt  out  of 
the  regional  database  system  may  file 
with  the  Commission  a  petition  for ' 
relief.  Fourth,  the  item  requires  any 
administrator  selected  by  a  state  prior  to 
the  release  of  the  Report  and  Order,  that 
wishes  to  bid  for  administration  of  one 
of  the  regional  databases,  must  submit  a 
new  proposal  in  accordance  with  the 
guidelines  established  by  the  NANC. 
Fifth,  the  Report  and  Order  requires 
carriers  that  are  unable  to  meet  the 
deadlines  for  implementing  a  long-term 
number  portability  solution  to  file  with 


the  Commisaion  at  laast  60  days  in 
advance  of  the  deadline  a  petitiao  to 
extend  the  time  by  which 
implementation  in  its  network  will  be 
completed.  Finally,  we  require  an 
industry  body  known  as  the  Industry 
Numbering  Committee  (INC)  to  file  a 
report  vdth  the  Commission  on  the 
poitability  of  non-geographic  numbers 
assigned  to  LECs  within  12  months  after 
the  eOscdve  data  of  the  Report  and 
Ortler. 

The  Conunisaion's  actiona  in  this 
Report  and  Order  will  benefit  small 
entities  by  facilitating  their  entry  into 
the  local  ejcchanga  market  The  record 
in  this  proceeding  indicates  that  the 
lack  of  number  portability  would  deter 
entry  by  competitive  providers  of  local 
service  because  of  the  value  customers 
place  on  retaining  their  telephone 
numbers.  These  competitive  providers, 
many  of  which  may  be  small  entities, 
may  find  it  easier  to  enter  the  market  as 
a  rmult  of  number  portability  which 
will  eliminate  this  barrier  to  entry. 

In  general,  the  Commission  has 
attempted  to  keep  burdens  on  local 
exchange  carriers  to  a  minimum.  For 
example,  the  phased  deployment 
schedule  requires  long-term  number 
portability  to  be  implemented  initially 
in  the  100  largest  MSAs,  and  then 
elsewhere  upon  a  carrier's  request.  The 
provision  of  currently  available 
measures  is  conditioned  upon  request 
only.  In  additton,  the  Commission  has 
attempted  to  minlin<»M  the  impact  of  our 
rules  upon  cellular,  broadband  PCS,  and 
covered  SMR  providers,  which  may  be 
small  businesses,  by  iu>t  requiring  such 
carriers  to  offer  currently  available 
number  portability  measures.  Similarly, 
paging  and  messaging  service  providers, 
which  may  be  small  entities,  are 
required  to  provide  neither  currently 
available  measures  nor  long-term 
number  portability  under  our  rules.  The 
regulatory  burdens  impoaed  are 
necessary  to  ensure  that  the  public 
receives  the  benefit  of  the  expeditious 
provision  of  service  provider  number 
portabihty  in  accordance  with  the 
statutory  requirements. 

Paperwork  Radnciian  Act 

Public  reporting  burden  for  the 
collections  of  information  is  estimated 
as  follows: 
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Total  Annual  Burden:  735  hours. 

Frequency  of  Response:  All 
collections  of  information  require  one- 
time only  responses. 

These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
conunents  regarding  these  burden 
estimates  or  any  other  aspects  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Conmiission,  Records  Management 
Branch,  Room  234,  Paperwork 
Reduction  Project.  Washington,  DC 
205S4  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project.  Washington.  DC  20503. 

Synopsis  of  First  Kspoit  and  Order 

/.  Introduction 

1.  We  initiated  this  proceeding  on 
)idy  13, 1995,  when  we  adopted  a 
Notice  of  Proposed  Rulemaking  seeking 
comment  on  a  wide  variety  of  policy 
and  technical  issues  related  to 
telephonie  number  portability  (60  FR 
39136  (August  1, 1995)).  Since  our 
adoption  of  the  NPRM,  the 
Telecoinmunications  Act  of  1996 
became  law.  Section  251,  added  by  the 
1996  Act,  requires  all  local  exchange 
carriers  (LECs),  both  incumbents  and 
new  entrants,  to  offer  number 
portability  in  accordance  with 
requirements  prescribed  by  the 
Commission.  On  March  14, 1996.  the 
Common  Carrier  Bureau  released  a 
Public  Notice  seeking  comment  on  how 
the  passage  of  the  1996  Act  may  have 
affected  the  issues  raised  in  the  NPRM 
(61  FR  11174  (March  19, 1996)). 
Comments  in  response  to  the  PubUc 
Notice  were  received  on  March  29, 
1996,  and  reply  comments  were  filed  on 
April  5, 1996.  In  addition,  efforts  to 
implement  niunber  portability  at  the 
state  level  have  progressed  since 
adoption  of  the  NPRM. 

2.  The  Telecommunications  Act  of 
1996  estabUshes  "a  pro-competitive,  de- 
regulatory  national  policy  framework" 


that  is  intended  to  "promote 
competition  and  reduce  regulation 
*  *  *  to  secure  lower  prices  and  higher 
quality  services  for  American 
telecommunications  consiuners  and 
encourage  the  rapid  deployment  of  new 
telecommunications  technologies."  The 
statute  imposes  obligations  and 
responsibilities  on  telecommunications 
carriers,  particularly  incumbent  local 
exchange  carriers,  that  are  designed  to 
open  monopoly  telecommunications 
markets  to  competitive  entry  and  to 
promote  competition  in  markets  that 
already  are  open  to  new  competitors.  In 
particular,  section  251(b)  imposes 
specific  obligations  on  all  local 
exchange  carriers  to  open  their  networks 
to  competitors.  The  Act  envisions  that 
removing  legal  and  regulatory  barriers  to 
entry  and  reducing  economic 
impediments  to  entry  will  enable 
competitors  to  enter  markets  freely, 
encourage  technological  development, 
and  etumre  that  a  firm's  prowess  iri 
satisfying  consumer  demand  will 
determine  its  success  or  failure  in  the 
marketplace.  In  implementing  the 
statute,  the  Commission  has  the 
responsibility  to  adopt  the  rules  that 
will  implement  most  quickly  and 
effectively  the  national 
telecommunications  poUcy  embodied  in 
the  1996  Act.  Number  portability  is  one 
of  the  obligations  that  Congress  imposed 
on  all  local  exchange  carridrs,  both 
incumbents  and  new  entrants,  in  order 
to  promote  the  pro-competitive, 
deregulatory  markets  it  envisioned. 
Congress  has  recognized  that  number 
portability  will  lower  barriers  to  entry 
and  promote  competition  in  the  local 
exchange  marketplace.  In  its  report,  the 
Senate  Committee  on  Commerce, 
Science,  and  Transportation  concluded 
that  the  "minimum  requirements  [for 
interconnection  set  forth  in  now  section 
251(b),  including  number  portabilify.l 
are  necessary  for  opening  the  local 
exchange  market  to  competition." 
Likewise,  the  House  of  Representatives 
Committee  on  Commerce  determined 
that  "the  ability  to  change  service 
providers  is  only  meaningful  if  a 


customer  can  retain  his  or  her  local 
telephone  number." 

3.  In  this  Order,  we  promulgate  rules 
and  regulations  implementing  this 
congressional  directive.  Although  we 
decline  to  choose  a  particular 
technology  for  providing  number 
pottabilify,  we  establish  in  this  Report 
and  Order  performance  criteria  that  any 
long-term  number  portabiUty  method 
selected  by  a  LEC  must  meet.  Pursuant 
to  the  statutory  requirement  in  section 
251  to  provide  number  portabiUty,  we 
require  aU  LECs  to  begin  to  implement 
a  long-term  service  provider  portabiUty 
solution  that  meets  our  performance 
criteria  in  the  100  largest  MetropoUtan 
Statistical  Areas  (MSAs)  no  later  than 
October  1, 1997,  and  to  complete 
deployment  in  those  MSAs  by 
December  31, 1998,  in  accordance  tvith 
a  phased  schedule  set  forth  below. 
Number  portabiUty  must  be  provided  in 
these  areas  by  aU  UECs  to  all 
telecommunications  carriers,  including 
commercial  mobile  radio  services 
(CMRS)  providers. 

4.  The  statute  expUcitly  excludes 
OARS  providers  from  the  definition  of 
local  exchange  carriers,  and  therefore 
from  'he  section  251(b)  obUgations  to 
provide  number  portabiUty,  unless  the 
Conunission  concludes  that  they  should 
be  included  in  the  definition  of  local 
exchange  carrier.  Our  recent  Notice  of 
Proposed  Rulemaking  on 
intercoimection  issues  raised  by  the 
1996  Act  sought  comment  generally  on 
whether,  and  to  what  extent,  CMRS 
providers  should  be  classified  as  LECs. 
Because  we  conclude  that  we  have 
independent  authority  under  sections  1, 
2, 4(i).  and  332  of  the  Communications 
Act  of  1934,  as  amended,  to  require 
ceUular  providers,  broadband  personal 
communications  services  (PCS),  and 
covered  Specialized  Mobile  Radio 
(SMR)  providers  to  provide  long-term 
service  provider  portabihty,  we  need 
not  decide  here  whether  CMRS 
providers  must  provide  nmnber 
portability  as  local  exchange  carriers 
under  section  251(b).  We  require  aU 
cellular,  broadband  PCS,  and  covered 
SMR  providers  to  have  the  capabiUty  of 
deUvering  calls  from  their  networks  to 
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ported  numbers  anywhere  in  the 
country  by  December  31, 1998,  end  to 
oBet  service  provider  portebility, 
including  the  ability  to  support 
roaming,  throughout  their  oetwark*  by 
June  30: 1999. 

5.  We  conclude  that  a  lyitem  of 
regional  databases  that  are  managed  by 
an  independent  administrator  will  serve 
the  public  interest.  We  direct  the  North 
American  Numbering  Council  (NANC) 
to  provide  initial  overaight  of  this 
regional  database  system.  We  direct  the 
NANC  to  detenniae  the  number  and 
location  of  the  regional  datahesei  and  to 
select  one  or  more  administraton 
respooaible  for  deploying  the  database 
system.  Any  state  thai  prefsrs  to  develop 
its  own  statewide  database  rather  than 
participate  in  a  regionally-deployed 
database,  however,  may  opt  out  of  its 
designated  regional  database  aad. 
implement  a  state-specific  database.  We 
will  retain  authority  to  ovenide  a  state's 
decision  to  develops  statewide  database 
if  an  affected  carrier  can  demonstrate 
that  the  state's  proposal  would 
significantly  delay  deployment  of  a 
long-term  method  or  impose 
imreasonable  costs  on  aBtdad  carriers. 

6.  Until  loog-t«m  service  provider 
portahiUty  is  available,  we  require  LECs 
to  provide  currently  available  number 
porubility  measures,  such  as  Remote 
Call  Forwarding  (RCF)  and  Oinct 
Inward  Dialing  (DID),  upon  specific 
request  from  another  carrier.  We 
conclude,  however,  that  commercial 
mobile  radio  service  providers  need  not 
provide  such  measures  due  to  technical 
considerations  specific  to  the  CMRS 
industry.  We  enunciate  prindplee  that 
ensure  that  the  costs  of  currently 
available  measures  are  borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis,  and  we 
conclude  that  states  may  utilize  various 
cost  recovery  mechanisms,  so  long  as 
they  are  consistent  with  theae  statutory 
requirements.  We  decline  at  this  time  to 
require  the  provision  of  either  service  or 
location  portabihty.  We  conclude  that, 
while  the  statute  requires  LECs  to 
implement  500  and  900  number 
portability,  there  is  insufficient  record 
evidence  to  determine  whether  LEC 
provision  of  portability  for  SOD  and  900 
numbers  is  technically  feasible.  As  a 
result,  we  refer  the  issue  to  the  Industry 
Numbering  Committee  (INC),  which 
must  report  its  findings  to  the 
Commission  within  12  months  of  the 
effective  date  of  this  Chder.  Finally,  we 
adopt  a  Further  Notice  of  Propoaad 
Rulemaking  regarding  cost  recovery  for 
long-term  nimiber  portability. 


n.  Backgroand 

A.  Telecommunications  Act  of  1996 

7.  New  section  2Sl(b)(Z)  of  the 
Communications  Act  of  1934.  as  added 
by  the  1996  Act.  directs  each  local 
exchange  carrier  "to  provide,  to  the 
extent  technically  feasible,  number 
portability  in  accordance  with 
requirements  prescribed  by  the 
Commission."  The  1996  Act  defines  the 
term  "local  exchange  carrier"  as: 

any  penon  that  is  eogagsd  in  the  provision 
of  telephone  axdunge  service  or  exchange 
access.  Suiii  term  does  not  include  a 
(conunaicial  mobtla  service  provider.)  as 
defined  under  section  332(c).  except  to  the 
extent  that  the  Commission  finds  that  such 
provider  should  be  included  in  the  definitioa 
of  suck  term. 

The  1996  Act  defines  "nimiber 
portability"  as  "the  ability  of  users  of 
telecommunications  services  to  retain, 
at  the  same-location,  existing 
telecommimicatians  numbers  without 
impairment  of  quality,  reliability,  or 
convenience  when  switching  from  one 
telecommuniciations. carrier  to  another." 

8.  The  1998  Act  defines  the  term 
"telecommunications  carrier"  aa  "aivy 
provider  of  teleconmiunications 
services,  except  thatsuch  term  does  not 
include  aggregators  of 
telecommunications  services  (as  defined 
in  section  226)."  The  term 
"telecommunications  service"  is 
defined  by  the  1996  Act  as  "the  offering 
of  telecommunicatioiu  for  a  fee  direcdy 
to  the  public,  or  to  such  classes  of  users 
as  to  be  eSisctively  available  directly  to 
the  public,  regardless  of  the  facilities 
used."  Because  the  1996  Act's  definition 
of  number  portability  requires  LECs  to 
provide  number  portability  when 
customers  switch  from  any 
telecommimications  carrier  to  any  other, 
the  statutory  obligation  of  LECs  to 
provide  number  portability  runs  to  other 
telecommimications  carriers.  Because 
CMRS  Galls  within  the  statutory 
definition  of  telecommiuiications 
service,  CMRS  carriers  are 
telecommimications  carriers  imder  the 
1996  Act.  As  a  result,  LECs  are  obligated 
tmder  the  statute  to  provide  number 
portability  to  customers  seeking  to 
switch  to  CMRS  carriers. 

9.  In  addition  to  the  duties  imposed 
by  section  251(b)  on  all  LECIs,  section 
2Sl(c)(l)  imposes  upon  incumbent 
LECs,  inter  alia,  the  "duty  to  negotiate 
in  good  hith  *  *  *  the  terms  and 
conditions  of  agreements  to  fulfill"  the 
section  2Sl(bl  obligations,  including  the 
duty  to  provide  number  portability.  An 
inctimbent  LEC  is  defined  as  a  carrier 
that  was  providing  eotcfaange  vir^m 
service  in  a  partiallar  area  on  February 
8, 1996,  and  was  a  member  of  the 


National  Exchange  Carrier  Association 
(NECA)  pursuant  to  $  69.601(b)  of  the 
Commission's  regulations.  The  1996  Act 
creates  an  exemption  bom  the 
obligations  of  section  ZSl(c)  for  rural 
telephone  companies,  and  allows  LECs 
with  fewer  than  two  percent  of  the 
nation's  sulMcriber  lines  to  petition  a 
state  commission  for  suspension  or 
modification  of  the  application  of 
sections  251(b)  and  (c). 

10.  Section  251(e)(1)  reinforces  the 
CommiMJon's  authority  over  matters 
reiating  to  the  administration  of 
numbering  resources  by  giving  the 
Conunission  exclusive  jurisdiction  over 
those  portions  of  tJtie  North  American 
Numbering  Plan  (NANP)  that  pertain  to 
the  United  States.  This  subsection  also 
requires  the  CUmmiission  to  "create  or 
designate  one  or  more  impartial  entities 
to  administer  telecommunications 
nimibeiing  and  to  make  such  niunbets 
available  on  an  equitable  basis." 
Moreover,  section  2Sl(e)(2)  provides 
that  the  cost  of  "number  portability 
shall  be  borne  by  all 
telecommunications  cairien  on  a 
competitively  neutral  basis  as 
determined  by  the  Commisaioo. " 

11.  Finally,  new  section  271(c)(2)(B) 
estab)ishes  a  "competitive  checklist"  of 
requirements  that  the  Bell  Operatiog 
Companies  (BOCs)  must  meet  to  provide 
in-region  interLATA  services.  One  of 
the  requirements  that  the  BOCs  must 
satisfy  is  the  provision  of  "mterim 
niimber  portability  through  remote  call 
forwarding,  direct  inward  Hialing 
trunks,  or  other  comparable 
arrangements,  with  as  little  impairment 
of  functioning,  quality,  reliability,  and 
(x>nvenience  as  possible"  imtil  the 
Commission  issues  regulations  pursuant 
to  section  251  to  implement  the  statute's 
nimiber  portability  reqxurements. 
Section  271(c)(2)(B)(xi)  directs  the  BOCs 
to  comply  fiilly  with  the  regulations 
implemented  by  the  Conmiission. 

B.  Proposed  AAunber  Portability 
Methods 

12.  Because  most  telephone  numbers 
within  the  NANP  are  associated  with  a 
particular  switch  operated  by  a 
particular  service  provider,  they 
currently  caimot  be  transferred  outside 
the  service  area  of  a  particular  switch  or 
between  switches  operated  by  different 
service  providers  without  tetinical 
changes  to  the  switch  or  network. 
Several  methods  exist,  or  are  being 
developed,  to  provide  telephone 
nimiber  portability.  These  methods 
generally  consist  of  two  types:  database 
and  non-database  methods. 


FedanJ  Kagiater  /  Vol  61.  No.  144  /  Thursday.  July  25.  1996  /  Rules  and  Ragulatjons        3880» 


1.  Database  Methods 

13.  Several  industry  particapants  have 
proposed  methods  for  providLog  service 
provider  portability  that  use  databases 
containing  the  customer  routing 
information  necessary  to  route 
telephone  calls  to  the  proper 
terminating  locations.  All  these  methods 
depend  on  Intelligent  Network  (IN)  or 
Advanced  Intelligent  Network  (AIN) 
capabiUtiea.  Before  the  release  of  our 
NPRM,  AT&T  proposed  a  Location 
Routii^  Number  (LRN)  method  to  the 
Industry  Numbering  Committee  (INC), 
an  industry  body  that  provides  an  open 
forum  to  address  and  resolve  indusby- 
wide  issues  associated  with  the  non- 
policy-related  planning,  adminiatraUon, 
allocation,  assignment,  and  use  of 
numbering  resources  within  the  NANP 
area.  Since  it  proposed  LRN  to  the  INC, 
AT&T  has  continued  to  develop  and 
refine  this  method.  Essentially,  LRN 
assigns  a  unique  10-digit  teiephooe 
nuinber  to  each  switch  in  a  defined 
geographic  area.  The  location  routing 
niunber  serves  as  a  network  address. 
Carriers  routing  telephone  calls  to 
customers  that  have  transferred  their 
telephone  numben  from  one  carrier  to 
another  perform  a  database  query  to 
obtain  the  location  routing  number  that 
corresponds  to  the  dialed  telephone 
number.  The  database  query  is 
performed  for  all  calls  to  switches  from 
whidi  at  least  one  number  has  been 
ported.  The  carrier  than  would  route  the 
call  to  the  new  carrier  baaed  on  the 
location  routing  nuinber. 

14.  Ma,  DSC  Communications, 
Nortel,  Tandem  Computers,  and 
Siemens  Stromberg-Carlson  have 
developed  a  method  referred  to  as  the 
Carrier  Portability  Code  (CPC)  method. 
This  method  operates  in  a  similar 
manner  to  LRN.  Under  CPC,  however, 
the  database  associates  the  dialed 
telephone  number  with  a  3-digit  carrier 
portBbility  code  identifying  the 
particular  carrier  to  whom  the  dialed 
number  has  been  transferred,  rather 
than  a  particular  switch.  As  described 
below,  many  of  the  parties  in  this 
proceeding  and  staff  of  some  stats 
commissions  consider  the  CPC  method 
to  be  an  interim  database  solution. 

15.  Stntua  Computer  and  US  Intelco 
have  developed  another  database 
method  commonly  refaned  to  as  Local 
Area  Number  Portability  (LANP).  This 
method  uses  two  "domains"  of  l&.digit 
numbers  to  route  teiepbone  calls  to 
customere  that  have  transferred  their 
numbere  to  new  carriers  or  new 
geographic  locations.  Specifically, 
LANP  assigns  a  ten-digit  customer 
number  address  (CNA)  to  each  end  user; 
this  is  the  number  that  callers  would 


dial  to  place  telephone  calls  to  the 
particular  end  user.  It  also  asaigns  each 
customer  a  10-digit  network  node 
address  [NNA]  that  identifies  where  in 
the  telephone  network  to  reach  the 
particular  end  user.  Both  the  CNA  and 
the  NNA  an  stared  in  routing  databases 
so  that  carrien  can  determine  from  the 
dialed  telephone  number  where  in  the 
network  to  reach  the  called  party. 

16.  GTE  has  proposed  both  on  the 
record  in  this  proceeding  and  before  the 
INC  what  it  refers  to  as  the  Non- 
Geographic  Number  (NGN)  method. 
While  this  method  uses  a  database,  it 
operates  in  a  fimdamentally  different 
manner  from  CPC,  LRN,  and  LANP.  The 
NGN  method  would  provide  service 
provider  and  location  portability  to  end 
users  by  assigning  them  non-geographic 
telephone  numbers,  such  as  an  INPA 
(interchangeable  numbering  plan  area) 
code  that  has  been  assigiied  for  non- 
geographic  numbers.  Telephone  calls  to 
such  end  users  would  be  routed  in 
much  the  same  Way  as  toll  free  calls  are 
today,  by  performing  a  database  query  to 
determine  the  geographic  telephone 
number  corresponding  to  the  dialed 
non-geographic  telephone  number,  and 
routing  the  call  to  the  appropriate 
geographic  number. 

17.  Pacific  Bell  has  proposed  a 
triggering  mechanism  which  operates  in 
conjunction  with  the  same  addressing 
scheme  utilized  in  ATAT's  LRN  method. 
This  mechanism,  called  Query  on 
Release  (QOR)  or  Look  Ahead, 
determines  under  what  circuinstances  a 
database  query  is  performed.  Under 
QOR,  the  signalling  used  to  set  up  a 
telephone  c^  is  routed  to  the  end  office 
switch  to  which  the  dialed  telephone 
number  was  originally  assigned  (the 
release  switch),  i.e.,  according  to  the 
NFA-NXX  of  the  dialed  number.  If  the 
dialed  number  has  been  transferred  to 
another  carrier's  switch,  the  previous 
switch  in  the  call  path  queries  the 
database  to  obtain  the  routing 
infbnnatioo.  The  call  is  then  completed 
to  the  new  carrier's  switch. 

18.  Another  number  portability 
method  triggering  mechanism  that  is 
similar  to  QOR  is  Release-to-Pivot 
(RTP).  RTP  differs  from  QOR  in  that 
when  a  number  has  been  ported  from 
the  release  switch,  the  release  switch — 
rather  than  the  previous  switch  in  the 
call  path — returns  the  address 
information  necessary  for  routing  the 
calL  The  informaUcm  regarding  where  to 
route  the  telephone  call,  if  the  number 
has  been  transferred,  may  be  contained 
either  in  the  release  switch  or  an 
external  database. 


2.  Non-Database  Methods 

19.  In  our  NPRM,  we  discussed  two 
currently  available  methods  of 
providing  service  provider  portability 
that  do  not  use  databases:  Rsmote  Cidl 
Forwarding  and  Flexible  Direct  Inward 
Dialing.  Hiese  methods  are  commonly 
referred  to  as  "interim  measures."  While 
most  LECs  currentiy  are  able  to  port 
nimibereto  other  service  proriden 
using  these  methods,  they  suffer  from 
certain  limitations  that  make  them 
unsuitable  for  long-term  number 
portability.  RCF  redirecU  calls  to 
telephone  numbers  that  have  been 
transferred  by  esaentially  placing  a 
second  telephone  call  to  the  new 
network  location.  DID  routes  the  second 
call  over  a  dedicated  facility  to  the  new 
service  provider's  switch,  instead  of 
translating  the  dialed  number  to  a  new 
number. 

20.  In  the  NPRM,  we  also  discussed 
three  derivative  methods  of  RCF  and 
DID  (enhanced  remote  call  forwarding, 
route  index/pottability  hub,  and  hub 
routing  with  AIN),  all  of  which  require 
routing  incoming  calls  to  the 
terminating  switch  identified  by  the 
NPA-NXX  code  of  the  dialed  phone 
number.  Unlike  RCF  and  DID,  they  use 
LEC  tandem  switches  to  aggregate  calls 
to  a  particular  competing  service 
provider  before  those  calls  are  routed  to 
that  provider.  In  addition,  LECs  in 
several  states  reportedly  are  providing 
Directory  Number  Route  Indexing 
PNRI),  which  first  routes  incoming 
calls  to  the  switch  to  which  the  NPA- 
NXX  code  was  originally  assigned,  then 
routes  ported  calls  to  the  new  service 
provider  either  through  a  direct  trunk  or 
by  attaching  a  pseudo  NPA  to  the 
number  and  using  a  tandem,  depending 
on  availability. 

C.  Cuirent  Slate  Efforts 

1.  State  Task  Forces  and 
Implementation 

21.  Parties  to  this  proceeding  report 
that  several  states  have  established  task 
forces  of  industry  participanta  or  an 
otherwise  beginning  to  investigate  the 
development  and  implementattoD  of 
long-term  number  portability  methods. 
Those  states  include:  Alabama,  Arizona, 
CaUfdmia,  Colorado,  Connecticut, 
Florida,  Georgia.  Illinois,  Indiana. 
Kansas,  Maryland.  Michigan, 
Minnesota,  New  York,  Ohio,  Oiegao. 
Texas,  Utah,  Virginia.  Washington. 
Wisconsin,  and  Wyoming.  Of  these 
states,  the  task  forces  in  Colorado, 
Florida,  Georgia,  Illinois,  Maryland,  and 
New  York  have  all  selected  ATftT's 
Location  Routing  Number  method  for 
implementing  service  provider  number 
portability  in  areas  within  their  states' 
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boondarias.  luaddltian,  tha  fiate 
commiaaioiis  of  Colondo,  Geoigia, 
minois.  Maryland.  New  York,  and  Ohio 
hava  adopted  the  r«>-nm»it«n<<«t4j»n  of 
thair  staff  and  task  foice*  to  implement 
LRN.  Puties  to  this  proceeding  tssait, 
moraover,  that  state  task  bnces  or 
nmnmlssinns  in  other  states,  such  as 
huUana,  Michigan,  and  Wisconsin,  as 
wall  as  in  Canada,  are  utilixing  the 
results  of  the  Illinois  talk  faree's  eSotts 
in  the  ana  of  number  potability. 

22/  Several  states  hm  set 
implementation  schBdnlea  ibr  the 
portability  methods  they  have  selected. 
Switch  vendors  have  committed  to 
make  available  LRN  software  to  cartiers 
in  Illinois  in  the  second  quarter  of  1907. 
Colondo,  niinois,  and  Gaoisia  plan  to 
begin  deploying  LRN  in  mid-igS7.  New 
Yak  also  expects  LRN  to  be  generally 
available  for  Installation  in  that  state  in 
mid-1997,  though  deployment  in  csitaiji 
AT&T  switcfaaa  is  ejqwcted  to  begin 
earlier.  Maryland  pliiia  to  begin 
implementing  LRN  by  no  later  than  the 
third  quarter  of  1997.  According  to 
NARUC.  Colorado  similarly  expects 
LRN  availafaility  in  the  second  quarter  of 
1997  (but  plana  to  monitor  switch 
vendor  progress  and  reevaluate  this  time 
frame  in  the  third  quarter  of  1996).  Ohio 
will  use  s  LRN  number  portability 
workshop,  to  be  established  within  120 
days  of  the  issuance  of  its  June  12,  1996 
Order,  to  establish  the  time  frame  and 
manner  of  the  implementation  of  LRN 
in  Ohio.  Michigan  has  ordered  that 
implementatian  of  loog-term  number 
portability  in  Michigan  start  at  the  same 
time  that  implementation  begins  in 
Dlinoia.  The  Illinois  and  Maryland  task 
forces  are  examining  various 
implementation  issues,  including  a 
deployment  schedule,  cost  recovery, 
billing  and  rating,  and  service 
management  system  (SMS) 
administration.  The  Illinois  task  force 
selected  an  SMS  provider  in  April  1996. 
The  Maryland  and  Colorado  task  forces 
have  bera  plaiming  to  release  their 
requests  for  proposals  for  their  SMS 
administrators  in  the  second  quarter  of 
1996. 

2.  State  Trials 

23.  Two  states  hava  conducted  at  are 
conducting  nimiber  portability  trials.  As 
we  described  in  the  NPRM,  ten 
companies,  working  with  the  New  York 
Department  of  Public  Service  (NY  DPS), 
jointly  initiated  two  number  portability 
trials,  one  in  Rochester  and  another  in 
Manhattan.  The  companies  originally 
planned  to  test  the  LANP  method  of 
Stratus  Computers  and  US  Intelco  in 
Rochester,  but  that  trial  was  canceled. 
The  Manhattan  trial,  testing  the  CPC 
method,  began  in  early  Feimjary  of  this 


year.  Tba  New  York  DPS,  however,  now 
ooDStdeis  CPC  to  be.  at  best,  an  interim 
method  and  has  dionged  the  trial's 
emphasis  from  the  technical  aspects  of 
the  method  to  the  operational  aiid 
admlrtistrative  aspects  of  the 
intercompany  procedures  that  are 
required  to  change  a  customer  from  ooe 
looil  exchange  provider  to  another. 
MQ,  one  of  the  original  proponents  of 
CPC  no  longer  views  CPC  as  a  viahle 
long-tarm  method. 

24.  A  group  of  telecommunicatioiiB 
service  providers  conducted  a  technical 
trial  of  the  LANP  method  in  Seettle, 
Washington,  during  199S.  That  trial 
endad  in  December  1995.  The  objective 
of  the  t«r)ini<-»l  trial  was  to  idendfy  the 
technical,  operational,  and 
administrative  issues  that  arise  when  a 
telephone  number  is  not  associated  with 
a  speciSc  geographic  location.  Because 
the  trial  revealed  certain  technical  and 
operational  difficulties  with  the  LANP 
technology,  the  Washin^n  task  force 
on  number  portability  declined  to  adopt 
LANP.  The  Washington  Utilities  and 
Transportation  Conunission  has  not 
adopted  LANP,  and  the  companies 
involved  in  the  trial  have  ceased 
advocating  LANP. 

3.  State  Interim  Measures 

25.  Carriers  are  providing  interim 
portability  measures  in  a  number  of 
states,  either  voluntarily  or  pursuant  to 
state  commission  orders.  According  to 
NARUC  and  other  parties  to  the 
proceeding,  LECs  are  providing  RCF, 
DID,  and/or  other  comparable 
arrangements  in  Arizona,  California, 
Colorado.  Connecticut,  Florida,  Georgia, 
Illinois,  Indiana,  Iowa,  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  York,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  Tennessee.  Texas, 
Virginia,  Washington,  Wisconsin,  and 
Wyoming.  According  to  USTA,  Alabama 
and  Minnesota  are  considering  interim 
portability  requirements,  while  North 
Carolina  requires  carriers  to  negotiate 
interim  portability  as  part  of  their 
intercoimection  agreements. 


m.  lapoii  and  Onhr 

A.  Impoftaoce  ofSmice  Provider 
Number  Portability 

1.  Background 

26.  In  the  NPRM.  we  tanUtivBly 
concluded  that  number  pcitabiUty 
benefits  consum«s  of 
telecommunications  services  and  would 
contribute  to  the  development  of 
cdmpetition  among  alternative 
providers  of  local  telephone  and  other 
telaconmiunicatioiu  services.  With 
respect  to  service  provider  portability, 
we  sought  comment  on  the  efiects  that 
local  nunriier  portability,  or  lack  thereof, 
would  have  on  the  local  exchange 
markatplaoe.  SpedScally,  we  sought 
mmment  on  the  value  consumers  place 
on  their  telephone  ntunbers,  the 
deterrent  effect  that  a  lack  of  number 
portability  would  hava  on  consumer 
dedsions  to  change  service  providers, 
and  any  resultant  effect  on  corapeUtioa 
between  incumbent  local  service 
providers  and  new  competitots  in  local 
markets. 

2.  Discussion 

27.  Since  we  adopted  the  NPRM. 
Congress  passed  the  1996  Act,  which 
nqidres  sll  L£Cs  to  "provide,  to  the 
extent  technically  feMible,  number 
portability  in  accordance  with 
requirements  prescribed  by  the 
Commission."  The  1996  Act  defines 
number  portabiUty  as  "the  ability  of 
usere  of  telecommunications  services  to 
retain,  at  the  same  location,  existing 
telecommunications  numbers  without 
impairment  of  quality,  reliability,  or 
convenience  when  switching  from  one 
telecommunications  carrier  to  another." 
Accordingly,  we  hereby  modify  our 
proposed  definition  of  number 
portability  to  conform  to  the  statutory 
definition  of  number  portability  and 
note  that  the  statutory  definition  of  this 
term  is  synonymous  with  the  NPRM's 
definition  of  "service  provider 
portability." 

28.  Although  some  incumbent  LECs 
assert  that  lo^  exchange  market 
competition  will  develop  virithout 
number  portability,  the  record 
developed  in  this  proceeding  confirms 
the  congressional  findings  thJat  number 
portability  is  essential  to  meaningful 
competition  in  the  provision  of  local 
exchange  services.  Several  state 
commissions  have  also  recognized  the 
significant  role  that  niunbCT  portability 
wUl  play  in  the  development  of  local 
exchange  competition.  We,  therefore, 
afBrm  our  tentative  conclusion  that 
number  portability  provides  consumers 
flexibility  in  the  way  they  use  their 
telecommunications  services  and 


Fadoral  KagMar  /  Vol.  61,  No.  144  /  Thursday,  July  25,  1996  /  Rules  and  Reflations        38611 


promotes  the  development  of     * 
competition  among  alternative 
providers  of  telephone  and  other 
telecommunications  services. 

29.  We  note  that  several  studies 
described  in  the  record  demonstrate  the 
reluctance  of  both  business  and 
residential  customers  to  switch  carriers 
if  they  must  change  numbers.  For 
example,  MQ  has  stated  that,  based  on 
a  nationwide  Gallup  survey,  83  percent 
of  business  customers  and  80  percent  of 
residential  customers  would  he  unlikely 
to  change  local  service  providers  if  they 
had  to  change  their  telephone  numbers. 
Time  Warner  Holdings  states  that 
consumers  are  40  percent  less  likely  to 
change  service  providers  if  a  number 
change  is  required.  Citizens  Utilities 
notes  that  approximately  85  percent  of 
the  discussions  that  its  subsidiary,  ELI, 
has  with  potential  customers  about 
switching  providers  end  when  those 
potential  customers  learn  that  they  must 
change  their  telephone  numbere.  The 
study  commissioned  by  Pacific  Bell 
concludes  that,  without  portability,  new 
entrants  would  be  forced  to  discount 
their  local  exchange  service  and  other 
competing  offerings  by  at  least  12 
percent  below  the  incimibent  LECs' 
prices  in  order  to  induce  customers  to 
switch  carriers  due  to  customers' 
resistance  to  changing  numbers. 

30.  The  ability  of  end  users  to  retain 
their  telephone  numbers  when  changing 
service  providers  gives  customers 
flexibility  in  the  quality,  price,  and 
variety  of  telecommunications  services 
they  can  choose  to  purchase.  Number 
portability  promotes  competition 
between  telecommunications  service 
providers  by.  among  other  things, 
allowing  customers  to  respond  to  price 
and  service  changes  without  changing 
their  telephone  numbers.  The  resulting 
competition  will  benefit  all  users  of 
telecommunications  services.  Indeed, 
competition  should  foster  lower  local 
telephone  prices  and,  consequentiy, 
stimulate  demand  for 
telecommunications  services  and 
increase  economic  growth. 

31.  Conversely,  the  record 
demonstrates  that  a  lack  of  number 
portability  likely  would  deter  entry  by 
competitive  providers  of  local  service 
because  of  the  value  customers  place  on 
retaining  their  telephone  numbers. 
Business  customers,  in  particular,  may 
be  reluctant  to  incur  the  administrative, 
marketing,  and  goodwill  costs 
associated  with  changing  telephone 
numbers.  As  indicated  above,  several 
studies  show  that  customers  are 
reluctant  to  switch  carriers  if  they  are 
required  to  change  telephone  numbers. 
To  the  extent  that  customers  are 
reluctant  to  change  service  providers 


due  to  the  absence  of  number 
portability,  demand  for  services 
provided  by  new  entrants  will  be 
depressed.  This  could  well  discourage 
entry  by  new  service  providers  and 
thereby  frustrate  the  pro-competitive 
goals  of  the  1996  Act 

B.  The  Coirunisaor^s  Role 

1.  Background 

32.  In  the  NPRM,  we  tentatively 
concluded  that  the  Commission  has  a 
significant  interest  in  promoting  the 
nationwide  availability  of  number 
portability  due  to  its  impect  on 
interstate  telecommunications.  We 
based  this  interest  on  four  grotmds:  (1) 
Our  obligation  to  promote  an  efficient 
and  fair  telecommunications  system;  (2) 
the  inability  to  separate  the  impact  of 
nimiber  portability  between  intrastate 
and  interstate  telecommunications;  (3) 
the  likely  adverse  impact  deploying 
different  number  portability  solutions 
across  the  country  would  have  on  the 
provision  of  interstate 
teleconununications  services;  and  (4) 
the  impact  that  number  portability 
could  have  on  the  use  of  the  numbering 
resource,  that  is,  ensuring  that  the  use 
of  numbers  is  e^cient  and  does  not 
contribute  to  area  code  exhaust. 

33.  In  the  1996  Act,  Congress 
expressly  assigned  to  the  Commission 
exclusive  jurisdiction  over  that  portion 
of  the  NANP  that  pertains  to  the  United 
States.  Moreover,  Congress  directed  the 
Commission  to  prescribe  regulations  for 
LEG  provision  of  number  portability: 
Section  251(b)(2)  requires  carriere  "to 
provide,  to  the  extent  technically 
feasible,  number  portability  in 
accordance  with  the  requirements 
prescribed  by  the  Commission." 

2.  Positions  of  the  Parties 

34.  Prior  to  passage  of  the  1996  Act, 
some  LECs  asserted  that  the 
Conunission  should  mither  adopt,  nor 
direct  the  adoption  of,  number 
portability  without  performing  a 
thorough  cost/benefit  analysis.  Most 
parties,  however,  now  agree  that  the 
1996  Act  clearly  directs  this 
Commission  to  implement  long-term 
number  portability.  Moreover,  some 
parties  contend  that  this  mandate 
reflects  the  fact  that  Congress  has 
weighed  the  costs  and  benefits  of 
implementing  number  portability. 
USTA  adds,  however,  that  the 
Commission  may  consider  economic 
efficiencies  in  determining  what  rules  to 
implement. 

34.  Several  commenters,  while 
agreeing  that  the  Commission  should 
take  a  leadership  role,  urge  us  to  leave 
certain  implementation  issues  to  the 


Mates.  USTA  advocates  allowing  tliB 
states  to  determine  their  ovni 
deployment  schedules.  The  California 
PUC  assarts  that  the  (Commission's 
jurisdiction  over  number  portability  is 
not  exclusive,  and  that  states  must  be 
allowed  to  implement  number 
portability  methods  that  are  roost 
compatible  with  local  exchange 
competition  in  each  state. 

3.  Discussion 

36.  We  believe  that  Congress  has 
determined  that  this  Commission 
should  develop  a  lutional  number 
portability  policy  and  has  specifically 
directed  us  to  prescribe  the 
requirements  tiiat  all  local  exchange 
carriers,  both  incumbents  and  others, 
must  meet  to  satisfy  their  statutory 
obligations.  Section  2Sl(bl(2)  requires 
LECs  "to  provide,  to  the  extent 
technically  feasible,  number  portability 
in  accordance  with  the  requirements 
prescribed  by  the  Commission." 
Moreover,  section  251(e)(l)'s 
assignment  to  the  Commission  of 
exclusive  jurisdiction  over  that  portion 
of  the  NANP  that  pertains  to  the  United 
States  gives  us  authority  over  the 
implementation  of  number  portability  to 
the  extent  that  such  implementation 
will  affect  the  NANP.  Consistent  with 
the  role  assigned  to  the  Commission  by 
the  1996  Act,  the  record  developed  in 
this  proceeding  overwhelmingly 
indicates  that  the  Commission  should 
take  a  leadership  role  with  respect  to 
number  portability.  We.  therefore, 
affirm  our  conclusion  that  we  should 
take  a  leadership  role  in  developing  a 
national  number  portabiUty  policy.  We 
further  note  that,  in  light  of  Congress's 
mandate  to  us  to  prescribe  requirements 
for  niunber  portability,  it  is  not 
necessary  to  engage  in  a  cost/benefit 
analysis  as  to  whether  to  adopt  rules 
that  require  LECs  to  provide  number 
portability  in  the  first  instance.  We  may 
consider  economic  and  other  factors, 
however,  when  determining  the  specific 
requirements  in  such  rules. 

37.  The  1996  Act  directs  this 
Commission  to  adopt  regulations  to 
implement  number  portability,  and  we 
believe  it  is  important  that  we  adopt 
uniform  national  rules  regarding 
number  portability  implementation  and 
deployment  to  ensure  efficient  and 
consistent  use  of  number  portabiUty 
methods  and  numbering  resources  on  a 
nationwide  basis.  Implementation  of 
number  portability,  and  its  effect  on 
numbering  resources,  will  have  an 
impact  on  interstate,  as  well  as  local, 
telecommunications  services.  Ensuring 
the  interoperabiUty  of  networks  is 
essential  for  deployment  of  a  national 
number  portabiUty  regime,  and  for  the 
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pravention  of  advene  impacts  on  the 
provisioD  of  interatate 
telecominiinicatiom  services  or  on  Iha 
uae  of  tile  Dumiwring  resource.  We 
beiieve  tiiat  allowing  number  portability 
to  develop  on  a  stat»-by-ftate  basia 
could  poleatially  thwart  the  intentions 
of  Congrefls  in  mandating  a  national 
number  portability  policy,  and  could 
retard  the  development  of  competitioB 

in  the  provision  of  t«]wrftminiinir«Hnn« 

service*. 

C.  Pmfbimanca  Crilmiii  for  long-Tenn 
Number  Portability 

1.  Backgroimd 

38.  In  the  NPRM,  we  sought  cannienl 
on  what  long-term  number  portability 
methods  would  be  in  the  public  intarest. 
Specifically,  we  sought  comment  on 
various  number  portability  proposals 
oBend  by  difierent  industry 
participants,  including  proposals  by 
AT&T,  MQ  Metro,  Stratus  Computer 
and  US  Inteko,  and  GTE.  We  also 
sought  comment  on  the  extmt  to  which 
these  proposals  would  support  certain 
services  that  we  deemed  impcrtant.  We 
tentatively  concluded  that  any  method 
should  support  operator  services  snd 
emergency  services  because  they  are 
criticsl  to  public  saiiBty  and  are 
important  bstutes  of  the  public 
switdied  network.  Waaln  tentatively 
concluded  that  any  number  portridlity 
proposal  should  effidetrtly  use 
telephone  niunbers.  In  sdditian,  we 
discussed  and  sought  comment  on 
which  of  three  call  processiog  «~'««'<^ 
t/.e.,  which  carrier  performs  the 
database  query  in  a  dstahase  method),  or 
any  altaraiative,  would  best  serve  the 
public  intaieeL  We  sought  coinment  on 
whether  telephone  niunbers  should  be 
portable  within  local  calling  areas, 
throughout  a  particular  ares  code,  state- 
wide, regionally,  nationwide,  or  on 
some  olhar  basis,  and  how  the 
geographic  scope  of  portability  would 
impact  difierent  types  of  cairiets  and 
th^  billing  systems.  We  also  aslud 
whether  number  portability  could  be 
provided  nationwide  without  significant 
netwodi  modificatians. 

2.  Positians  of  the  Parties 

39.  Performance  criteria  versus 
selection  of  architectun.  Commenting 
parties  diSsr  chi  whether  the 
CommiMion  should  establish 
petfbcmance  criteria  or  guidelines  that 
any  lunnber  portabiUly  method  must 
meet,  or  require  the  implementation  of 
one  national  p<RtabUity  method.  Many 
parties,  including  several  slate 
regulatory  agencies,  cable  interests,  snd 
LBCs,  favor  estsblishment  of  broed 
guideliitee  snd  interoperability  criteria 


for  implementing  a  long-term  portability 
method.  NYNEX  mnintninn  that  this 
approach  would  encourage  cooperative 
industry  resolutions  for  a  true  number 
portability  method  and  would  properly 
account  for  legitimate  state  intaiests  in 
the  deployment  of  number  portability. 
NYNEX  further  claims  that  guidelines 
would  allow  the  Colflinission  to  ensure 
the  implementatioa  of  compatible 
methods,  with  seamless  call  Qows  and 
service  operation,  tvithout  expending 
scan»  resources  by  focusing  on  the 
detailed  implementation  of  every 
method  in  each  region  of  the  country. 
He  California  Depertment  of  Cons\mser 
A&irs  contends  that  the  1996  Act's  pro- 
competitive  policies  mandate  that  the 
portability  method  adopted  be  flexible 
aiul  allow  {or  future  iimovation.  GTE 
urges  the  Commission  to  dstermine  the 
type  of  routing  information  to  be 
employed,  but  leave  selection  of  the 
triggering  merhsnism  to  the  individual 
carriers.  SBC  Commuaicatlans  asserts 
that  section  251(d)(1)  only  requires  the 
Commission  to  outline  principles  for  a 
long-term  method  within  six  months  of 
eiMctmant  of  the  1996  Act.  not  to  adopt 
a  specific  method. 

40.  Conversely,  some  parties  contend 
that  requiring  a  single,  national  method 
wotild  avoid  the  implementation  of 
numerous  inconsistant  and  inefficient 
approat^ee,  and  the  need  for  carriers  to 
adapt  to  different  requirements  in 
different  states.  Jones  Intercable  argues 
that  allowing  number  portabiUty  to 
develop  state-by-sut»  would  givathe 
incumbent  LECs  the  opportunity  to 
delay  development  of  local  exchange 
competition.  BellSouth  and  Nortel  argue 
that  a  single  Icng-teim  method  is 
necessary  to  minimiie  the  costs  of 
implementation,  operation,  and 
maintenance:  to  protect  billing  systems 
against  problems  created  by  use  of 
difieiing  SS7  parameters:  and  to  foster 
network  integrity.  PCIA  claims  that  a 
state-regulated  market  would  Inhibit 
development  of  a  nationwide  wireless 
network.  Arch/AirTouch  Paging  adds 
thsl  deployment  of  different  pcrtafaility 
methods  would  adversely  impact 
interstate  telecommunications.  Bell 
Atlsntic  and  PCIA  argue  that  a  national 
method  is  more  likely  to  conserve  acutx 
numbering  resources.  Bell  Atlantic 
further  claims,  however,  that  eech 
individual  carrier  should  be  allowed  the 
flexibility  to  utilize  whatever 
architecture  or  technology  within  its 
own  network  best  enables  that  carrier  to 
implement  whatever  national  method  is 
selected.  Moreover,  some  parlies  urge 
the  Commission  to  select  a  particular 
method  to  be  implemented  nationwnde. 


while  others  advocate  allowing  the 
industry  to  select  the  specific  method. 

41.  Commenting  parties  suggest 
numerous  performance  criteria  with 
which  any  Icmg-term  number  portability 
method  must  comply.  Tbase  include:  (1) 
The  ability  to  support  emergency 
services,  i.e.,  911  and  enhanced  Sll 
(Egi  1 )  services:  (2)  the  ability  to  support 
existing  network  services  and 
capabilities,  [e.g.,  operator  and  dirsctory 
services,  vertical  and  advanced  services, 
custom  local  ana  signaling  services 
(also  known  as  "CLASS"),  toll  free  and 
pay-per-caU  services,  and  intercept 
capabilities);  (3)  efficient  use  of 
numbering  resources;  (4)  no  initial 
change  of  telephone  numbers;  (5)  no 
reliance  on  netwerk  bcihties  of,  or 
services  provided  by,  other  service 
providere  (e.g.,  incumbent  LECs)  in 
order  to  route  calls:  (6)  no  degradation 
in  service  quality  or  networic  reliability 
(e.g.,  no  significant  increase  in  call  set- 
up time):  (7)  reliance  on  existing 
networic  infrastructure  and 
functiOBaUtiss  to  the  extent  poesibla;  (8) 
equal  application  to  both  incumbents 
and  new  entrants  (/.e.,  carriers  who 
receive  ported  numbws  must  also 
provide  portability):  (9)  no  proprietary 
interests  or  licensing  fi>es;  (10)  the 
ability  to  migrate  to  location  and  service 
portability;  uid  (11)  no  adverse  impact 
in  areas  where  portability  has  not  been 
deployed. 

42.  Call  processing  scenarioe.  In  the 
NPRM,  we  discussed  three  call 
processing  scenarios.  They  %vere:  (1)  The 
terminating  "access"  provider  (TAP) 
scenario,  undei  which  the  dataliase 
quary  is  performed  by  the  terminating 
access  provider  (usually  the  incumbent 
LEC,  who  recovers  interstate  access 
charges  from  interexchange  carriers 
(DCCs)  for  termiiuting  traffic  under  our 
existing  access  charge  regime):  (2)  the 
originating  service  provider  (OSP) 
scenario,  under  wbich  the  originating 
service  provider  performs  the  database 
query;  and  (3)  the  "N  minus  1"  (N-1) 
scenario,  under  which  the  carrier 
immediately  prior  to  the  tennituiting 
service  provider  performs  the  database 
query  or  dip.  In  addition,  UN  suggests 

a  "first-switcb-that-can"  approach, 
under  which  the  first  switch  that 
handles  the  call  and  has  the  capabiUty 
to  do  the  database  dip  performs  the 
query. 

43.  Pacific  Bell  and  Bell  Atlantic 
recommend  that  carriers  should  be 
permitted  to  choose  a  call  processing 
scenario  to  enable  them  to  implement 
the  QOR  tziggefing  medunism  in 
addition  to  LRN.  These  parties  assert 
that  QOR  would  eliminate  unnecessary 
database  queries,  thereby  decreasing  lbs 
number  of  databases  necessary  to 
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provide  niunber  portabihty  and  the 
transmission  capacity  between  switches 
and  databases.  In  contrast,  AT&T  argues 
against  allowing  carriers  to  choose  a  call 
processing  scenario,  such  as  QpR, 
because  doing  so  would  delay 
deployment  of  a  long-terra  number 
portability  method  and  would  result  in 
significant  network  interoperability 
issues.  MCI  opposes  implementation  of 
QOR  because  it  forces  competitive  LECs 
to  rely  on  the  incumbent  LECs  network 
and  results  in  inefficient  routing.  AT&T 
and  MQ  also  argue  against  use  of  the 
RTP  or  QOR  triggering  mechanisms 
because  they  treat  transferred  and  non- 
transferrud  numbers  differently,  and 
significantly  increase  post-dial  delay 
and  the  potential  for  call  blocking. 

44.  Most  of  the  parties  that  favor  the 
Commission's  selection  of  a  particular 
call  processing  scenario  prefer  the  N  —  1 
scenario  because  they  believe  it  allows 
database  queries  to  be  made  at  the  most 
efficient  points  in  the  process  of  routing 
telephone  calls.  In  contrast,  ITN  states 
that  use  of  the  N  - 1  scenario  may 
hinder  the  evolution  from  localized  to 
lutional  number  portability 
environments.  BellSouth  contends  that 
the  Commission  need  not  select  a 
particular  scenario  because  all  foiu* 
triggering  mechanisms  (OSP,  TAP, 
N-1,  and  Look- Ahead)  could  exist 
simultaneously  through  engineering  and 
business  arrangements.  Citizens  Utilities 
and  NCTA  oppose  the  TAP  scenario 
because  it  requires  routing  most  calls  to 
the  incumbent  LEC  networks,  thus 
denying  terminating  access  charges  to 
competitive  providers. 

45.  Rating  and  billing.  Several  LECs, 
MQ,  and  V&S  contend  that  any  long- 
term  method  should  preserve  existing 
rating  and  billing  systems  to  minimize 
costs  and  impact.  Conversely,  AT&T 
and  Florida  PSC  argue  that  any  long- 
term  method  should  permit  flexible 
rating  and  billing  schemes.  Pacific  Bell, 
US  West,  and  BellSouth  also  argue  that 
the  Commission  must  in  this  proceeding 
address  billing  problems,  including 
issues  relating  to  proper  mileage,  rating, 
calling  cards,  and  billing  format. 

3.  Discussion 

46.  Performance  criteria  versus 
selection  of  architecture.  Wt  conclude 
that  establishing  performance  criteria 
that  a  LECs  number  portability 
architecture  must  meet  would  better 
serve  the  public  interest  than  choosing 
a  particular  technology  or  specific 
architecture.  First,  we  believe  that  to 
date  there  appears  to  be  sufficient 
momentiun  to  deploy  compatible 
methods,  if  not  an  identical  method, 
nationwide.  Every  state  that  has  selected 
a  particular  atdiitecture  for 


implementation  writhin  its  state 
boundaries  has  selected  the  same 
method,  LRN,  and  numerous  states  ate 
reportedly  following  suit  With  the 
exception  of  some  of  the  inciunbent 
LECs,  most  parties  that  advocate 
selection  of  a  particular  method  at  this 
time  are  also  supporting  the  LRN 
method.  Under  these  circumstances, 
mandating  the  implementation  of  a 
particular  number  portability 
architectuire,  or  mandating  that  the  same 
architecture  be  deployed  nationwide, 
appears  unnecessary.  Second,  such  a 
mandate  might  actually  delay  the 
implementation  of  number  portability. 
We  are  reluctant,  based  on  the  record  in 
this  proceeding,  to  select  one  of  the 
proposed  long-term  methods.  According 
to  a  number  of  parties,  none  of  the 
currently  supported  methods,  including 
LRN,  has  been  tested  or  described  in 
sufficient  detail  to  permit  the 
Commission  to  select  the  particular 
architecture  without  further 
consultation  with  the  industry.  If, 
however,  we  were  to  direct  an  industry 
body  to  recommend  a  specific  number 
portability  architecture,  it  would  likely 
delay  the  implementation  of  number 
portability  that  already  is  underway  in 
several  states,  and  would  create 
significant  uncertainty  for  those  switch 
vendors  currently  modifying  switch 
software  to  acconunodate  LRN.  Third, 
dictating  Implementation  of  a  particular 
method  could  foreclose  the  ability  of 
carriers  to  improve  on  those  methods 
already  being  deployed  or  to  implement 
hybrid  (but  compatible)  methods. 

47.  We  believe  that  our  establishment 
of  criteria  for  long-term  number 
portability  methods,  however,  will 
ensure  an  appropriate  level  of  national 
uniformity,  while  maintaining 
flexibility  to  accommodate  innovation 
and  improvement.  The  deployment  of  a 
uniform  number  portability  architecture 
nationwide  will  be  important  to  the 
efficient  functioning  of  the  public 
switched  telephone  network  and  will 
reduce  the  costs  of  implementing 
number  portability  nationwide  by 
allowing  switch  vendors  to  spread  the 
costs  of  development  over  more 
customers.  Moreover,  a  uniform 
deployment  will  allow  switch 
manufacturers  to  work  toward  a  single 
standard,  thus  avoiding  the  situation 
where  different  manufacturers  partition 
the  market  among  difierent  metiiods. 

48.  Performance  Criteria.  We  thus 
adopt  the  following  minimum  criteria. 
Any  long-term  niunber  portability 
method,  including  call  processing 
scenarios  or  triggering,  must: 

(1)  Support  existing  network  services, 
featuras,  and  capabiUtie*; 


(2)  Efficiently  use  numbering 
resources: 

(3)  Not  require  end  users  to  change 
their  telecommunications  numbers: 

(4)  Not  require  telecommunications 
carriers  to  rely  on  databases,  other 
network  facilities,  or  services  provided 
by  other  telecommunications  carriers  in 
order  to  route  calls  to  the  proper 
termination  point; 

(5)  Not  result  in  unreasonable 
degradation  in  service  quafity  or 
network  reliability  when  implemented: 

(6)  Not  result  in  any  degraoation  of 
service  quality  or  network  reliability 
when  customers  switch  carriers: 

(7)  Not  result  in  a  carrier  having  a 
proprietary  interest; 

(8)  Be  able  to  accommodate  location 
and  service  portability  in  the  futiuv:  and 

(9)  Have  no  significant  adverse  impact 
outside  the  areas  where  number 
portability  is  deployed. 

We  discuss  each  of  these  performance 
criteria  in  turn  below. 

49.  First,  we  require  that  any  long- 
term  method  support  existing  network 
services,  features,  or  capabilities,  such 
as  emergency  services.  CLASS  features, 
operator  and  directory  assistance 
services,  and  intercept  capabilities.  Hie 
1996  Act  requires  that  consumers  be 
able  to  retain  their  numbers  "without 
impairment  of  quaUty,  reliability,  or 
convenience  when  switching  from  one 
telecommunications  carrier  to  another." 
Moreover,  customers  are  not  likely  to 
switch  carriers  and  retain  their 
telephone  numbers  if  they  are  required 
to  forego  services  and  features  to  which 
they  have  become  accustomed.  Thus, 
any  long-term  method  that  precludes 
the  provision  of  eTusting  services  and 
features  would  place  competing  service 
providers  at  a  competitive  disadvantage. 

50.  The  public  interest  also  requires 
that  service  provider  portability  not 
impair  the  provision  of  network 
capabilities  that  are  important  to  public 
safety,  such  as  emergency  services  and 
intercept  capabilities.  In  our  proposal  to 
ensure  that  PBXs  and  CMRS  providers 
support  enhanced  911  services,  we 
reaffirmed  that  911  services  enable 
telephone  users  to  receive  fast  response 
to  emergency  situations,  and  that  broad 
availability  of  911  and  E911  services 
best  promotes  "safety  of  life  and 
property  through  the  use  of  wire  and 
radio  communication."  In  addition,  the 
Communications  Assistance  for  Law 
Enforcement  Act  requires 
telecommunications  carriers  generally 
to  provide  capabilities  that  enable 
secure,  leliable.  and  non-intrusive  law 
enforcement  interception  of  call  setup 
information  and  call  content  so  that  law 
enforcement  agencies  can  intercept  and 
monitor  calls  when  necessary. 
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51.  Second,  we  laquiie  that  my  loog- 
term  method  effidontiy  use  numbering 
resources.  Telephone  numben  an  the 
meens  by  wfaicn  commercial  and 
residential  consumers  gain  access  to, 
and  leap  the  benefits  ot  the  public 
switched  telephone  network.  In  recent 
yean,  the  exjnoaiva  growth  of  wirsleaa 
services  has  caused  an  equally  diamatiG 
inoeaae  in  the  consumption  of 
telephone  numbers.  Indeed,  in  January 
1905,  carrien  began  to  deploy 
intefchangeabls  NPA  (INPA)  codes 
because  all  NPA  codes  had  been 
exhausted.  The  antidpaled  shortage  of 
numbers  has  prompted  several  BOCs  to 
propose  the  use  of  area  code  overlays. 
The  increased  use  of  overlays  and  area 
code  splits  has  resulted  in  both  industry 
and  consumer  inconvenience  and 
confusion.  The  consumption  rate  of 
NANP  resources  is  likely  to  accelerate 
with  the  entry  of  new  wireline  and 
wireless  carriers.  Thus,  we  concluds 
that  deploying  a  long-term  number 
pottabiJlty  method  that  rapidly  depletes 
numbering  resources  would  undermine 
the  eSarts  of  the  industry,  the  states, 
and  the  Commission  to  ensure  sufficient 
numbering  resources. 

52.  Third,  deployment  of  a  long-term 
method  should  not  require  customers  to 
make  any  telecommunications  number 
change.  The  1996  Act  mandates  that  end 
users  be  able  "to  retain  *   •   *  existing 
telecommunications  numbers  *   *   ■ 
whan  switching  from  one 
t»li»-nmmnni>.«K.^nf  Carrier  to  another." 
Requiring  any  number  change  would 
contravene  this  besic  raquiremeDL 
Congress  noted  that  the  ability  to  switch 
service  providers  is  only  meaningful  if 
customers  can  retain  their  telephone 
numbers. 

53.  Fourth,  we  require  that  any  long- 
term  method  ensure  that  carrien  have 
the  ability  to  route  telephone  calls  and 
provide  services  to  their  customers    * 
independently  from  the  networks  of 
other  carriers.  Requiring  carriers  to  rely 
on  the  networks  of  their  competitors  in 
order  to  route  calls  can  have  several 
undesirable  effects.  For  example, 
dependence  on  the  original  service 
provider's  network  to  provide  services 
to  a  customer  that  has  switched  carriers 
contravenes  the  choice  made  by  that 
customer  to  change  service  providers.  In 
addition,  such  dependence  ueatea  the 
potential  for  call  blocking  by  the 
original  service  provider  and  may  make 
available  to  the  originai  service  provider 
proprietary  customer  informatiorL 
Moreover,  methods  which  first  route  the 
call  through  the  original  service 
provider's  network  in  order  to 
determine  whether  the  call  is  to  a  ported 
number,  and  then  perform  a  query  only 
if  the  aH  is  to  be  ported,  would  treat 


ported  numbers  difierently  than  non- 
ported  numbers,  resulting  in  ported 
calls  taking  longer  to  complete  than 
unported  calls.  This  differential  in 
efficiency  would  disadvantage  the 
carrier  to  wdiom  the  call  was  ported  and 
impair  that  carrier's  ability  to  compete 
eflectively  igeinsl  the  original  service 
provider.  Finally,  dependence  on 
another  carrier's  network  also  reduces 
the  new  service  provider's  ability  to 
control  the  routing  of  telephone  calls  to 
its  customers,  thus  inhibiting  its  ability 
to  control  the  costs  of  such  routing.  For 
these  reasons,  a  long-term  number 
portability  method  should  not  require 
dependency  on  another  carrier's 
network.  We  note  that  this  criterion 
does  not  prevent  iisdividual  carriers 
from  determining  among  tiiemselves 
how  to  procees  calls,  including  a 
method  by  which  a  carrier  voluntarily 
agrees  to  use  the  original  service 
provider's  network. 

54.  We  recognize  that  this  crilnion 
will  efiactively  preclude  carriers  from 
implementing  QOR.  Those  carriers  that 
oppose  QOR  argue  that  it  would  treat 
ported  and  non-ported  numbers 
difierently,  force  reliance  on  the 
incumbent  LEC's  network,  increase 
poet-dial  delay  and  the  potential  for  call 
blocking,  result  in  inefficient  routing, 
create  significant  network 
interoperability  issues,  and  delay 
deployment  of  a  long-term  number 
portability  method.  There  is  little 
evidence  in  the  record  to  support  the 
claim  that  allowing  carriers  to 
implement  QOR  would  result  in 
simificaot  cost  savings.  Pacific  Bell 
submitted  summary  figures  indicating 
that  it  would  save  approximately  $14.2 
million  per  year  assuming  that  20 
percent  of  subscribers  port  their 
numbers  if  it  implemented  QOR.  These 
savings,  which  represent  less  than  0.2 
percent  of  Pacific  Bell's  total  annual 
operating  revenues,  appear  insignificant 
in  relation  to  the  potential  economic 
and  non-economic  costs  to  competitors 
if  QOR  is  used.  According  to  A'T&T, 
using  QOR  on  Lucent  switches  is  mora 
cost  sHecUve  only  if  less  than  12 
percent  of  subscribers  have  ported  their 
numbers.  Similarly,  ATftT  asserts  that 
using  QOR  on  Siemms  switches  is  more 
cost  efi^ve  only  if  less  than  23 
percent  of  subscribers  have  ported  their 
nimibers.  In  addition,  because  carriers 
using  QpR  may  be  required  to  send  a 
QOR  message  to  another  carrier's  switch 
to  determine  if  a  customer  has 
transferred  the  number,  the  second 
carrier  must  have  the  ability  to 
recognize  and  respond  to  the  QOR 
message,  which  also  may  increase  its 
costs.  Based  on  the  record  before  us.  we 


conclude  that  the  competitive  benefits 
of  ensuring  that  calls  are  not  routed 
through  the  original  carrier's  network 
outwe^  any  cost  savings  that  QOR 
may  far^  in  the  immediate  future. 

55.  Finn,  as  a  general  matter,  we 
require  that  the  implementation  of  any 
long-term  method  not  unreasonably 
dej^ade  existing  service  quality  w 
network  reliability.  Consumers,  both 
business  and  residential,  rely  on  the 
public  switched  telephone  network  for 
their  livelihood,  health  and  safety. 
Jeopardizing  the  reliability  of  the 
network  would  stifle  business  growth 
and  economic  development,  and 
endanger  Individuals'  personal  safety 
and  convenience.  Consumers,  both 
business  and  residential,  have  also  come 
to  expect  a  certain  level  of  quality  and 
convenience  in  using  basic 
telecommunications  services.  We  note 
that  this  Commission  has  repeatedly 
affirmed  its  conmiitment  to  maintaining 
service  quality  and  network  reliability. 
We,  therefore,  require  that  any  long- 
term  method  of  providing  number 
portability  not  cause  any  unreaaoiuble 
degradation  to  the  network  or  the 
quality  of  existing  services.  This 
requirement  extends  to  degradation  that 
affects  carriers  operating,  and  and  users 
obtaining  services,  outside  as  well  as 
within  the  area  of  portability. 

56.  Sixth,  once  long-term  number 
portability  is  implemented,  we  require 
that  customers  not  experience  any 
degradation  of  service  quality  or 
network  reliability  when  they  port  their 
nimibers  to  other  carriers.  We  reiterate 
that  the  1996  Act  requires  that 
consumers  be  able  to  retain  their 
numbers  "without  impairment  of 
quality,  reliability,  or  convenience  when 
switching  from  one  telecommunications 
carrier  to  another."  We  interpret  this 
mandate  to  mean,  at  a  minimum,  that 
when  a  customer  switches  carriers,  that 
customer  must  not  experience  a  greater 
dialing  delay  or  call  set  up  time,  poorer 
transmission  quality,  or  a  loss  of 
services  (such  as  CLASS  features)  due  to 
number  portability  compared  to  when 
the  customer  was  with  the  original 
carrier. 

57.  Seventh,  we  require  that  no  carrier 
have  a  proprietary  interest  in  any  long 
term  method.  A  telecommunications 
carrier  may  not  owm  rights  to,  or  have 

a  proprietary  interest  in,  number 
portability  technology.  We  believe  that 
the  requirement  in  the  1996  Act  that  the 
costs  of  number  poriabiUty  be  borne  on 
a  competitively  neutral  buis  precludes 
carrier  owner^p  of  the  long-term 
method,  and  their  collection  of  licensing 
or  other  fees  for  use  of  the  method.  In 
addition,  it  would  be  competitively 
iinbir  if  a  LEC  pruvlding  portaUUty 
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were  to  twnefit  directiy,  through 
licensing  fees  or  a  proprietary  interest, 
from  its  competitors'  use  of  portability. 
We  note  that  one  of  the  first  criteria 
required  by  the  Illinois  task  force  in 
selecting  a  number  portability  method 
was  that  it  be  non-proprietary. 

58.  Eighth,  we  require  that  any  long- 
term  method  be  able  to  accommodate 
service  and  location  portability  in  the 
future.  Although  we  do  not  at  this  time 
mandate  provision  of  service  or  location 
portability,  we  recognize  that  service 
and  location  portability  have  certain 
benefits,  and  we  may  take  steps  to 
implement  them  in  the  future  if  demand 
for  these  services  develops.  As  our 
society  becomes  increasingly  mobile, 
the  importance  that  consumers  attribute 
to  the  geographic  identity  of  their 
telephone  numbers  may  change.  It  is, 
therefore,  in  the  public  interest  to  take 
steps  now  to  ensure  that  we  do  not 
foreclose  realization  of  future  economies 
of  scope. 

59.  Finally,  wo  require  that  any  long- 
term  method  not  have  a  significant 
adverse  impact  on  carriers  operating, 
and  end  users  olitaining  services, 
outside  the  area  of  number  portability. 
We  believe  it  is  fundamentally  unfolr  to 
impose  any  new  or  diHerent  obligations 
on  carriers  and  customers  that  do  not 
benefit  fiom  service  provider 
portability.  Indeed,  we  are  adopting  a 
phased  approach  to  implementation  so 
that  number  portability  is  available  only 
in  the  most  populous  local  markets 
where  competition  already  has  begun  to 
develop  or  is  likely  to  develop  in  the 
near  term. 

60.  We  do  not  believe  it  is  necessary 
to  require  that  a  long-term  method 
utilize  existing  network  infrastructure 
and  functionalities  to  the  extent 
possible,  as  some  commenting  parties 
have  suggested.  Minimizing  the  costs  of 
implementing  a  long-term  method 
should  be  in  the  best  interests  of  all  the 
parties  involved  In  such 
Implementation.  This  conclusion  is  also 
consistent  with  our  tentative  conclusion 
that  the  carrier-specific  costs  that  are 
not  directly  related  to  number 
portability  must  be  borne  by  the 
individual  carriere.  Hius,  existing  local 
service  providers  have  an  incentive  to 
minimize  the  extent  of  the  necessary 
modificatioas  and  upgrades,  as  well  as 
the  costs  of  implementing  number 
portability-specific  software.  Moreover, 
while  new  entrants  may  not  need  to 
modify  existing  networks,  they  must 
deploy  and  buUd  networks  with  at  least 
the  same  capabilities  as  those  of  the 
incumbents  if  they  are  to  provide 
number  portability. 

81.  We  also  dedine  to  require  carriers 
that  receive  ported  numbers  also  to 


provide  portability  liecause  we  tielieve 
the  1996  Act  renders  such  a  requirement 
urmeoessary.  Specifically,  section 
2Sl(b)(21  imposes  a  duty  to  provide 
number  portability  on  all  LECs — 
incumbents  as  well  as  new  entrants.  In 
light  of  the  fact  that  the  1996  Act 
applies  this  duty  across  all  LECs, 
establishing  a  ledprodty  performance 
criterion  would  be  needlessly 
redundant. 

62.  CaU  processing  scenarios.  We 
decline  to  specify  the  carrier  that  must 
perform  the  database  query  in  a 
database  method,  because  we  recognize 
that  individual  carriers  may  wish  to 
determine  among  themselves  how  to 
process  calls  under  alternative 
scenarios.  We  therefore  leave  to  local 
exchange  carriers  the  flexibility  to 
choose  and  negotiate  the  scenario  that 
best  suits  their  networks  and  business 
plans,  as  long  as  they  act  consistentiy 
with  the  requirements  established  by 
this  Order.  While  our  criterion  requiring 
carriers  to  be  able  to  route  calls  and 
provide  service  independenUy  horn 
other  carriers'  networks  may  preclude 
unilateral  use  of  the  TAP  scenario  by  a 
particular  carrier,  there  may  be 
instances  where  carriere  agree  to  use  the 
TAP  scenario,  or  where  the  terminating 
provider  is  the  only  carrier  capable  of 
performing  the  database  query.  In  Chose 
Instances,  our  performance  criterion 
would  not  preclude  use  of  the  TAP 
scenario. 

63.  Rating  and  billing.  Finally,  we 
decline  to  regulate  the  rating  and  blUing 
of  local  wireline  calls  to  end  users  in 
connection  with  a  long-term  number 
portability  method.  Traditionally,  the 
billing  and  rating  of  local  wireline 
calls — including  the  establishment  of 
mileage  standards,  procedures  for 
calling  cards,  and  billing  format — have 
been  left  to  the  purview  of  the  states  and 
the  carriere  themselves.  While  several 
parties  have  raised  rating  and  billing 
questions  with  regard  to  number 
portability,  we  believe  that  such  issues 
are  more  properly  addressed  by  the 
states. 

D.  Mandate  of  Number  Portability 

I.  Background 

64.  In  the  NPRM,  we  sought  comment 
on  the  estimated  time  to  design,  build, 
and  deploy  a  long-term  service  provider 
number  portability  system.  We  also 
requested  that  parties  address  what 
network  and  other  modifications  would 
be  necessary  to  effect  the  transition  to 
portability.  The  1996  Act  mandates  that 
all  LECs  "provide,  to  the  extent 
technically  feasible,  number  portability 
in  accordance  with  requirements 
prescribed  by  the  Commission." 


2.  Position  of  the  Parties 

85.  Mandate  Implementation  By  A 
Date  Certain.  The  competitive  local 
exchange  providers  generally  contend 
that  the  Commission  should  mandate 
the  availability  of  number  portability  by 
a  date  certain.  The  incumbent  LECs, 
however,  caution  the  Commission  not  to 
act  with  undue  haste  by  mandating  the 
implementation  of  number  portabUlty 
by  a  date  certain.  Indeed,  BellSouth 
claims  that  the  1996  Act's  omission  of 
a  deadline  for  implementation  Indicates 
Congress's  intent  not  to  require  a  date 
certain  at  this  time.  It  adds  that  the 
industry  must  first  give  carefiil  attention 
to  developing  an  implementation 
checklist  that  will  ensure  that  the 
necessary  tasks  for  the  implementation 
are  properly  identified  and  performed. 
Instead  of  establishing  a  mandatory 
implementation  date,  some  LECs 
contend  that  the  Commission  should 
direct  an  industry  body,  such  as  the 
INC,  to  determine  the  most  appropriate 
schedule  for  deployment  of  a  long-term 
solution.  Other  commenters  argue  that 
the  implementation  schedule  should  be 
determined  by  state  regulatory  bodies. 
Pacific  Bell  warns  that  a  Commission- 
mandated  solution  at  this  time  would  be 
premature  and  cites  a  late  proposal 
introduced  by  ITN  as  an  illustration  that 
the  optimal  solution  may  not  yet  have 
been  introduced. 

66.  The  wireless  industry  offers 
various  implementation  plans.  For 
instance,  PageNet  urges  the  Commission 
to  establish  federal  guidelines  for 
number  portability,  and  at  a  specified 
time  in  the  future,  to  evaluate  the 
Industry's  standards  using  the 
guidelines  through  a  notice  and 
comment  proceeding.  However, 
Oznnipoint  beheves  the  Commission 
should  act  more  aggressively  in 
mandating  service  provider  portability 
by  a  date  certain. 

67.  Time  Estimates  for  Deployment. 
Parties  differ  on  their  estimates  for 
deployment.  AT&T  asserts  that  virtually 
all  of  the  equipment  vendore 
partidpaUng  in  the  Illinois  number 
portability  task  force  indicate  that  they 
can  provide  most  upgrades  necessary  to 
implement  LRN  by  the  second  quarter  of 
1997.  As  noted  above,  Illinois,  Oorgia, 
and  Colorado  plan  to  deploy  LRN  in 
mid-1997.  New  York  also  expects  to 
deploy  LRN  in  mid-1997,  though 
deployment  in  certain  ATftT  switches  is 
expected  to  begin  earlier.  Michigan  has 
ordered  that  implementation  of  long- 
term  number  portability  in  Michigan 
start  at  the  same  time  that 
implementation  begins  in  Illinois. 
BellSouth,  however,  estimates  that  three 
to  five  yeara  are  required  to  deploy  a 
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number  portability  system  that 
addresses  all  the  necessary  issues. 

68.  Parties  also  differ  an  the 
interpretation  of  "technically  feasible" 
as  that  tens  is  used  in  section  251  (b)(2) 
of  the  1996  Act.  GTE  argues  that  the 
term  should  not  be  equated  with 
"technically  possible"  because  coat  and 
riming  considerations  cannot  be 
separated  from  the  concept  of  technical 
iessibility.  GTE  also  mainlains  that  no 
long-term  solution  proposed  is  currently 
technically  feasible,  since  they  all 
nquira  further  initxmalian  on  coats, 
operation,  and  laliablUty.  Bell  Atlantic 
contend*  that  deploying  a  system  that  is 
Ifchnically  feasible,  but  inefficient,  may 
not  be  consistent  with  Congress's  goal  of 
a  "rapid,  efficient"  telecommunications 
system.  BeU  Atlantic  and  BellSouth  also 
claim  that  LRN  is  merely  a  call  handling 
protocol,  as  opposed  to  a  technical 
solution  for  number  .portability. 

69.  In  contrast.  Time  Warner  Holdings 
and  Cox  aigue  that  "feasible"  must  be 
given  common  dictionary  meaning — 
"capable  of  being  done,  executed  or 
eSactad" — and  does  not  mean 
"commercially  available."  "nme  Warner 
Holdings  points  out  that  equal  access 
and  800  number  portability  proved  to  be 
technically  feasible  even  when  they 
were  not  commercially  available.  Time 
Warner  Holdings  claims,  moreover,  that 
L£Cs  control  commercial  availability 
because  vendors  will  not  develop  and 
manuhcture  portability  methods  until 
LECs  demand  them.  Similarly,  Sprint 
argues  that  technically  feasible  doe*  not 
mean  that  every  operational  and 
regulatory  issue  must  be  resolved  before 
any  decision  on  national  number 
pOTtahility  can  be  made.  Sprint  fiirther 
claims  that  Congress's  use  of  the  phrase 
"technically  feasible"  predudes  any 
consideration  of  economic  basibility. 
ATftT  and  ^4a  argue  that  LKN  is 
technically  feasible,  although  they  do 
not  explicitly  address  the  precise 
meaning  of  die  statutory  language. 

70.  Phased  Implementation.  Most 
parties  addressing  the  implementation 
of  number  portability  caution  against  a 
flash-cut  approach  (i.e.,  deployment 
nationwide  simultaneously).  USTA 
argues  that  because  section  251(b)(2) 
only  requires  provision  of  number 
portability,  not  deployment  of  the 
necessary  software  and  network 
upgrades,  LECs  need  only  deploy 
portability  upon  a  bona  fide  request. 
Most  parties,  however,  recommend  that 
service  provider  portability  be  deployed 
on  a  per^market  basis  within  a  period  of 
time  specified  by  the  Commission.  For 
example,  CompetitivB  Carriers  proposes 
that  service  provider  portability  be 
implamenled  in  the  100  largest  MSAs 
within  24  month*  of  thb  Oder. 


Similarly,  Sprint  proposes  that  the 
Commission  adopt  a  phased  approach 
requiring  local  service  provider*  to 
deploy  a  long-term  solution  upon 
receipt  of  a  bona  fide  request  from  a 
caTtified  carrier:  (1)  In  the  top  100  MSAs 
by  the  end  of  fourth  quarter  1997;  (2)  in 
the  next  135  MSAs,  within  3-4  years 
after  this  Order  is  issued:  and  (3)  within 
any  remaining  areas,  beginning  in  the 
fifth  year  after  this  Order  is  issued. 
Omnipoint  maintain«  that  service 
provider  portabUity  should  be  made 
available  in  the  top  100  MSAs  between 
October  of  1997  andOctobsr  of  1998, 
while  GO  Communications  proposes 
implementation  of  service  provider 
portability  is  the  major  metropolitan 
areas  by  early  1997.  MFS  supports  a 
final  cut-over  in  the  100  largest  MSAs 
by  October  1997,  with  an  initial  cut-over 
in  the  top  35  MSAs  on  March  31, 1997. 
It  adds  that,  in  order  to  deploy  this 
capability  as  competition  develops  in 
specific  markets,  number  portability 
should  be  implemented  by  LECs  within 
18  months  of  activation  of  an  NXX  code 
in  the  Local  EKcfaange  Routing  Guide 
(LERG)  and  assignment  to  a  competitor. 
AT&T  haa  indicated  that  LRN 
deployment  oouM  begin  in  the  third 
quarter  of  1997  in  one  MSA  in  each  of 
the  seven  BOO  regions,  followed  by 
deployment  in  at  least  three  additional 
MSAs  p^  region  during  both  fourth 
quarter  1997  and  first  quarter  1998. 
Once  this  initial  phase  is  completed, 
ATkT  suggests  that  the  Commission 
could  require  LRN  to  be  deployed  in  at 
least  four  additional  MSAs  during  both 
second  and  third  quarters  1998,  or  105 
MSAs  totaL  AT&T's  proposed  plan 
would  result  in  deployment  of  LRN 
software  in  a  total  of  7  MSAs  in  third 
quarter  1997,  21  additional  MSAs  in 
fourth  quarter  1997.  21  additional  MSAs 
in  first  quarter  1998, 28  additional 
MSAs  in  second  quarter  1998,  and  28 
additional  MSAs  in  third  quarter  1998i. 
ATftT  fiirther  asserts  that  its  proposed 
schedule  would  require  major  switch 
manufacturers  to  update  switch 
software  at  a  rate  of  53  switches  per 
week,  and  that  one  major  switch 
manufacturer  has  claimed  that  it  alone 
can  update  50  switches  per  week.  MCI 
urges  that  number  portability  be 
deployed  in  the  top  100  MSAs,  by 
population,  over  a  10  month  period 
beginning  no  later  than  ]un»  30, 1997. 
After  implementation  is  complete  in  the 
initial  100  MSAs,  MQ  reconunends  that 
the  remaining  MSAs  be  converted  baaed 
on  written  requests  from  carriers  filed 
with  the  Commission,  which  may  order 
implemantadon  in  a  particular  MSA  to 
be  completed  withitLaix  months  of  the 
request.  MQ  and  lima  Warner  Holdings 


also  support  the  notion  of  requiring 
number  portability  implementation 
within  six  months  of  a  request  of  a 
telecommunications  carrier.  Finally, 
Ameritech  arguea  it  is  premature  to  set 
a  deployment  schedule  for  LRN  because 
there  are  several  operational  issues  yet 
to  be  resolved.  It  further  argues  that 
schedules  proposed  by  various  carriers 
are  too  aggrassive  and  exceed  the 
resources  of  the  industry. 

71.  Switch  vendors  assert  that  LRN 
software  will  be  generally  available  for 
service  providers  to  deploy  in  1997. 
Lucent  'Technologies  plans  general 
availability  of  LRN  software  for  March 
21.  1997,  forits  lA  ESS  switch;  March 
31. 1997,  for  its  5ESS-2000  switch:  and 
May  1. 1997,  for  iU  4ESS  switch.' Lucant 
asserts  that,  after  the  new  software 
becomes  generally  available,  it  will  be 
able  to  support  up  to  50  software  release 
updates  per  week  for  the  5ESS  and  lA 
ESS  switches  for  North  America  (each 
release  update  upgrades  the  software  for 
one  switch).  Nortel  states  that  its  LRN 
software  will  be  available  in  the  second 
quarterof  1997  for  iU  DMS-100,  DMS- 
200,  and  DMS-500  switches,  and  will 
be  available  in  the  third  quarter  of  1997 
for  iU  DMS-10  and  TOPS  switches. 
Siemens  Stromberg-Carlson  asaerta  that 
its  LRN  software  will  be  available  for 
testing  on  its  EWSD  switch  in  its 
Release  14.E  generic  in  October  1996. 
and  will  be  generally  available  in  the 
first  quarter  of  1997.  Siemens  further 
claims  that  upgrade*  to  EWSD  switches 
deployed  within  the  top  100  MSAs  can 
be  completed  within  five  months  of  the 
date  of  general  availabihty.  Ericaaon 
asserts  that  its  LRN  software  for 
Ericsson  SCPs  will  be  generally 
available  in  the  second  quarter  of  1997. 
and  that  its  LRN  software  for  Ericsson 
SSPs  will  be  generally  available  in  the 
third  quarter  of  1997.  Ericsson  expects 
that  6-7  switch  upgrades  can  be 
accomplished  eac^  week,  with  each 
upgrade  taking  3—4  days. 

72.  The  Illinois  Commerce 
Commission  argues  that  a  phased 
approach — implementing  number 
portability  in  those  areas  where  local 
competition  is  developing — may  be 
more  cost-effective  and  more  feasible 
technically  than  a  nationwide  uniform 
deadline.  Similarly,  US  West  contends 
that  a  nationwide  uniform  deadlins  for 
service  provider  portability  isneither 
practical  nor  necessary  due  to  differing 
levels  of  oompetition.  Sprint  asserts  tl^ 
a  phased  implementation  will 
accommodate  the  concerns  of  the  small 
LECsi  arguing  that  a  phased  approach 
best  balances  the  need  for  rapid 
deployment  with  the  capital  constraints 
bdng  individual  carriera.  Nextel  asserts 
that  a  phased  approach  is  mote  efficient, 
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because  it  results  in  the  introduction  of 
number  portability  where  the  demand 
for  sorvice  provider  portability  is 
greatest.  Bell  Atlantic  and  US  West  ^ 
contend  that  state  agencies  should 
determine  when  and  where  service 
provider  portatiility  should  be 
introduced  within  their  respective 
Jurisdictions.  Alternatively,  US  West 
suggests  that  the  Commission  could  use 
the  same  approach  to  implementing 
service  provider  portability  that  it 
adopted  in  implementing  equal  access 
for  independent  LECs. 

73.  Rural  and  Small  LEC  Exemption. 
In  comments  filed  prior  to  passage  of 
the  1996  Act,  GVNW,  TDS  Telecom, 
NECA.  and  OPASTOO  argue  that,  if  the 
Commissian  mandates  the 
implementation  of  numbor  portability,  it 
should  exempt  small  and  rural  LECs 
from  such  a  mandate.  GNVW,  NECA, 
and  NTCA  claim  that  the  demand  for 
service  provider  portability  is 
significantly  less  in  areas  served  by 
rtuol  arid  small  LECs  because  local 
exchange  competition  is  not  likely  to 
develop  there  soon,  if  at  aU. 

3.  EKacussion 

74.  Section  251(b)  lequiies  that  all 
local  exchange  carriers,  as  defined  by 
section  153(26),  "pnvide,  to  the  extent 
technically  feasible,  number  portability 
in  accordance  with  requirements 
preacTibed  by  the  Conunisslon."  We 
believe  that  requiring  implementation  of 
long-term  number  portability  by  a  date 
rg>r*»in  is  consistent  with  the  1996  Act's 
requirement  that  LECs  provide  number 
portability  as  soon  as  they  can  do  so  and 
will  advance  the  1996  Act's  goal  of 
encouraging  competition  in  the  local 
exchange  market.  The  record  indicates 
that  at  least  one  long-term  method  will 
be  available  lor  deployment  in  mid- 
1997. 

75.  We  decline  the  suggestioo  of  some 
parties  that  we  direct  an  industry  body 
to  determine  an  appropriate 
implementation  plan,  llie  INC  has  been 
analyzing  the  itcua*  suirouoding 
number  portability  for  over  two  year*. 
Delegating  responsibility  for  niunber 
portjUlity  implementation  to  an 
industry  gnnip  such  as  the  INC  would 
uimacessarily  delay  implementation  of 
number  portability.  Similarly,  we  reject 
BellSoutD's  arguments  in  hvor  of 
delaying  implementation  for  three  to 
five  years.  We  believe  such  a  delay  ia 
inconsistent  with  the  1996  Act's 
requirement  that  LECs  make  number 
pcKtd>ility  available  when  doing  so  is 
technically  feasible,  as  well  as  with  the 
pro-competitive  goals  of  the  1996  Act, 
and  wotud  not  serve  the  public  interest 

76.  Carrien  filing  comments  in  this 
prooeeding  have  suggested  various 


deployment  schedules,  with  most 
suggesting  deployment  within  two  years 
of  a  Commission  order  or  sooner. 
Acconling  to  current  schedules  in 
Ulinois,  Georgia,  Colorado.  Maryland, 
and  New  York,  ATATs  LRN  method  is 
scheduled  for  deployment  (most  likely 
excluding  necessary  field  testing] 
begiiming  in  mid-1997.  Thus,  the  record 
indicates  that  one  method  for  providing 
niunber  poitability  will  be  avsilable  in 
mid-19e7. 

77.  Pursuant  to  our  statutory  authority 
under  the  1996  Act,  we  require  local 
exchange  carriers  operating  in  the  100 
largest  MSAs  to  offer  Icmg-tetm  service 
provider  portability  commencing  on 
October  1, 1997,  and  concluding  by 
Deosmber  31, 1908,  according  to  the 
deployment  schedule  set  forth  in 
Appendix  F  of  the  Report  and  Order. 
We  require  deployment  in  one  MSA  in 
each  of  the  seven  BOC  regions  by  the 
end  of  fourth  quarter  1997. 16 
additional  MSAs  by  the  end  of  first 
quarter  1998,  22  additional  MSAs  by  the 
end  of  second  quarter  1998,  25 
additional  MSAs  by  the  end  of  third 
quarter  1998.  and  30  additional  MSAs 
by  the  end  of  fourth  quarter  1998.  As  a 
practical  matter,  this  obligation  requires 
LECs  to  provide  number  portability  to 
other  telecommunications  carriers 
providing  local  exchange  or  exchange 
access  service  within  the  same  MSA. 
This  schedule  is  consistent  with  switch 
vendor  estimates  that  software  for  at 
least  one  long-term  numlier  portability 
method  will  be  generally  available  for 
deployment  by  carriers  around  mid- 
1997,  and  with  the  schedule  proposed 
by  ATftT.  One  major  switch 
manubctuter  has  claimed  that  it  alone 
can  support  the  deployment  of  number 
portability  software  in  SO  switches  per 
week.  We  conclude  that  a  schedule 
consistent  with  AT&T's  proposed 
schedule,  which  would  tequira  all  of  the 
major  switch  manubcturats  collectively 
to  update  switch  software  at  a  total  rata 
of  53  switches  per  week,  appears 
workable. 

78.  We  note  that,  in  establishing  this 
sdieduls.  we  have  relied  upon 
repreeentotians  of  switch  raodors 
conceming  the  dates  by  whidi  the 
necessary  switdilng  software  will  be 
generally  svoiloble.  As  s  lasult,  our 
deployment  schedule  depends  directly 
upon  the  accuracy  of  those  estimates 
and  the  absence  of  any  significant 
t«r-Kiii«:«l  problems  in  deployment.  We 
delegate  authority  to  the  Chief,  Common 
Carrier  Bureau,  to  monitor  the  progress 
of  local  exchange  carriers  implementing 
niunber  portability,  and  to  direct  such 
carrien  to  take  any  actions  necessary  to 
ensure  compliance  with  this 
deployment  schedule.  We  expect  that 


the  industry  will  work  together  to 
resolve  any  outstanding  issues, 
technical  or  otherwise,  which  are 
involved  with  providing  long-term 
number  portability  in  acoordonce  with 
our  requirements  and  deployment   - 
schadtile.  We  note  that  wliile  we 
presenile  the  time  constraints  widiin 
which  LECs  must  implement  number 
portability,  vre  strongly  encourage 
carrien  to  provide  such  portability 
before  the  Commisaion-impoaed 
deadlines. 

79.  In  addition,  we  direct  die  canieis 
that  are  members  of  the  Illinois  Local 
Niunber  Portability  Workshop  to 
conduct  a  field  test  of  LRN  or  another 
technically  feasible  long-term  number 
portability  method  that  comports  with 
our  performance  criteria  concluding  no 
later  than  August  31 .  1997.  We  select 
the  Chicago  area  for  the  Geld  test 
because  the  record  indicates  that  the 
Illinois  workshop  was  responsible  for 
drafting  requirements  for  switching 
software  currently  being  developed  by 
switch  manufruXuren.  Because  of  the 
«ignifir«nt  woik  whicfa  bss  been  done 
on  behalf  of  the  Illinois  workshop,  we 
believe  the  Chicago  area  is  the  bmt  site 
within  which  to  conduct  a  field  test 
The  field  test  should  encompass  tx)th 
network  capability  and  billing  and 
ordering  systems,  as  well  as 
maintenance  arrangements.  We  delegate 
authority  to  the  Chief,  Common  Carrier^ 
Bureau,  to  monitor  developments 
during  the  field  test.  We  further  direct 
that  the  carriers  participating  in  the  test 
jointly  file  with  the  Bureau  a  report  of 
their  finr4mg«  within  30  days  foUowong 
completion  of  the  test.  While  we  do  not 
routinely  order  field  testing  of 
telecommunications  tedmologies  as 
part  of  rulemaking  proceedings,  we  have 
a  significant  interest  in  ensuring  the 
integrity  of  the  public  switched  netwrork 
as  number  portability  is  deployed 
nationwide.  We  believe  a  field  test  will 
help  to  identify  technical  problems  in 
advance  of  widespread  deployment, 
thereby  safeguarxiing  the  network. 

80.  After  Deoemt»r  31, 1998,  each 
LEC  must  make  long-term  number 
portability  available  in  smaller  MSAs 
Mrithin  six  months  after  a  specific 
request  by  another  telecommunicatiads 
carrier  in  the  areas  in  which  the 
requesting  carrier  is  operating  or  plant 
to  operate.  Telecommunications  carrien 
may  file  requests  for  number  portatiility 
beginning  January  1, 1999.  Such 
requests  should  specifically  request 
long-term  number  portability,  identify 
the  discrete  geographic  area  covered  by 
the  request,  and  provide  a  tentative  date 
six  or  more  months  in  the  future  when 
the  carrier  expects  to  need  number 
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potabiBty  in  order  to  port  praepective 
cuatoniflTS. 

81.  We  believe  tliat  this  deplaynmit 
■chedule  i*  consiitenl  witlj  the 
requiremeati  of  aectioas  2Sl(b)(2)  end 
(d).  which  give  the  Conum»ian 
nqwoiibility  {or  eetabliehiag 
legiiltinni  legerding  the  praviaiom  of 
numhsrpaitdiility  to  the  extent 
tedinically  faeaiblB.  A«  the  record 
indiceteai  long-term  number  portability 
mpiiies  the  ose  of  one  or  more 
datdieies.  Such  databeae*  have  jet  to  be 
deployed.  As  indicated  above,  the 
methoda  for  providing  long-term 
number  potability  that  would  latiBfy 
OUT  aitaiia  require  the  development  of 
new  iwitching  loltware  that  is  not 
cumntly  avauable,  but  ia  under 
development  The  record  IndicUea, 
however,  that  at  leaat  ana  method  of 
long-term  number  portability  will  be 
technically  baaible  by  mid-1997. 
Requiting  number  portahility  to  be  fiilly 
opmtional  in  the  largeet  lOO  MSAb  by 
December  31. 1998.  would  allow  a 
reasonable  amount  of  time  to  install  the 
appropriate  geaeric  and  application 
aoftware  in  the  relevant  switches. 
Moreover,  sudi  a  phaaed  deployment  is 
preiisTeble  to  implementing  nationwide 
number  poitabliity  simultaneously  in  all 
maAels  tor  ImplementiDg  this  service  in 
multiple  large  MSAs  at  the  same  time) 
because  a  phased  deployment  would  be 
laes  likely  to  impose  a  significant 
burden  on  those  cairieis  serving 
multiple  regions  of  the  country. 
Specifically,  our  phased  approach 
spreads  the  implementation  over  15 
months,  thus  easing  the  burden  on 
canien  serving  multiple  regions  by 
Hmirtng  the  number  of  MSAs  in  which 
implementation  is  required  during  a 
particular  calendar  quarter.  In  addition, 
the  btirden  on  such  carriers  should  be 
leaa  than  that  upon  carriers  in  smaller 
markets  because  the  latter  may  be 
required  to  undertake  hardware 
upgrades  whereas  larger  carriers  may 
altvady  have  upgraded  their  switchai. 
Our  phaaed  approach  would  also  avoid 
the  potential  strain  on  vendors  cauaed 
by  implementation  in  all  the  largest  100 
MSAs  on  or  around  a  single  date,  as 
well  as  help  to  safeguard  the  integrity  of 
the  public  switched  telephone  network. 

8Z.  In  addition,  we  believe  that  our 
phaaed  implementation  of  long-term 
number  [wrtability  is  in  the  public 
interest  and  supported  by  the  record. 
Our  phased  deployment  schedule  takes 
in  account  the  differing  levels  of  local 
exchange  competition  that  are  Likely  to 
emerge  in  the  different  geographic  areas 
throu^out  the  country.  Thus,  our 
deployment  schedule  is  designed  to 
ensure  that  number  portability  will  be 
made  available  in  those  regions  where 


competing  service  providers  are  likely 
to  oner  aharaatlve  aarvices.  We  babeve 
that  ccmpetitivB  local  aervica  provider* 
are  Ukaly  to  be  providing  service  in  the 
major  metropolitan  araaa  soon.  In  thoee 
areas  beytma  the  100  largest  MSAs, 
however,  the  actual  pace  of  competitive 
entry  into  local  markets  should 
determine  the  need  for  service  provider 
portaUHty.  We  therafan  agree  with 
thoee  parties  that  aigue  that,  in  markets 
outside  of  the  100  largest  MSAs,  long- 
tann  number  portability  should  be 
deployed  within  six  months  of  a 
qiadflc  request  from  another 
telanmnimmicationa  provider.  We 
believe  a  six-month  interval  is 
appropriate  given  the  more  significant 
netwosk  upgrades  that  may  be  necessary 
for  caiiieis  operating  in  these  smaller 


83.  We  note  diat  the  1996  Act 
exempts  rural  telephcme  companies 
from  the  "duty  to  negotiate  *  *  *  the 
particular  tanna  and  conditions  of 
agraemonts  to  fiilfill  the 
(intarconnertion)  duties"  created  by  the 
1996  Act.  <n/-l"'tinfl  the  provision  of 
number  ^otUMUty.  and  that  carriers 
satisfying  the  statutory  criteria 
contained  in  section  251(0  may  be 
exempt  from  the  obligations  to  provide 
number  portability  as  sat  forth  herein.  In 
addition,  section  2Sl(f)(2)  permits  a  LEC 
with  fewer  than  two  percent  of  the 
country's  total  inatalkd  subscriber  lines 
to  petition  a  state  conuniaaion  far 
suspension  or  modification  of  the 
requirements  of  section  251.  In  our 
recant  notice  of  proposed  rulemaking 
implementing  sections  251  and  252  of 
the  Communications  Act.  we  address 
the  application  of  this  statutory 
exempticm,  and  we  believe  that  specific 
application  of  such  provisions  is  best 
addreaaed  in  that  proceeding.  We  intend 
to  establish  regulations  to  implement 
these  provisions  by  early  August  1996, 
consistent  with  the  requirements  of 
section  251(d). 

84.  In  our  Second  Further  Notice  of 
Proposed  Rulemaking  on  Billed  Party 
Preference  (BPP),  we  stated  that  the 
Commission  would  further  consider  the 
feasibility  of  implementing  BPP  in  the 
upcoming  proceeding  to  implement  the 
1996  Act's  local  number  portability 
requirements  in  section  251(b)(2).  We 
recognize  that  o<ir  deployment  schedule 
may  have  implications  for  the  provision 
of  BPP.  the  ability  of  a  customer  to 
designate  in  advance  which  Operator 
Service  Provider  (OS?)  should  be  billed 
when  that  customer  makes  a  call  from 

a  pay  telephone.  This  capability  ouy 
involve  querying  a  database,  similar  to 
the  propoeed  long-term  number 
portability  methods.  In  the  BPP  Second 
Further  NoUca  (81  FR  30581  (June  17, 


1996)),  we  noted  that  the  record 
indicated  that  the  cost  of  BPP  would 
likely  be  subetanUal,  and  we  sought 
comment  on  the  costs  of  requiring  OSPs 
to  disclose  their  retes  for  0*  calls  in  a 
variety  of  circumstances.  In  that  NPRM, 
we  reaiSnned  our  belief  that  BPP  «n>uld 
generate  significant  benefits  for 
consumers,  but  stated  that,  at  this  time, 
unleaa  local  exchange  proeidars  were 
required  to  install  the  facilities  needed 
to  perform  database  queries  for  number 
portability  purpoaes,  the  incremental 
cost  to  query  the  database  for  the 
cuatomar'a  prefaned  OSP  would 
outweigh  the  polanlial  incremental 
bonafits  that  BPP  would  provide.  While 
we  continue  to  recognize  the  benefits 
that  could  be  achieved  through  such  an 
approach,  we  note  that  cteatliig  the 
capability  for  all  LECs  to  query  OSP 
databaaea  would  require  a  uaifoim 
rf«««tHm  to  nationvidde  number 
porld>ility  which,  for  the  reasons 
discussed  above,  is  not  in  the  public 
interest.  Nonetheleea,  as  indicated  by 
oar  deployment  schedule,  LECs  in  the 
100  largest  MSAa  will  be  required  to 
install  the  capability  to  query  number 
portability  databaaea  by  December  31, 
1998,  which  could  then  potentially  be 
utilized  for  BPP  in  those  markets. 

85.  Finally,  we  delegate  to  the  Chief, 
Conunon  Carrier  Bureeu,  the  authority 
to  waive  or  stay  any  of  the  dates  in  the 
implementation  schedule,  as  the  Chief 
determines  is  necessary  to  ensure  the 
afficient  development  of  number 
portability,  for  a  period  not  to  exceed  9 
months  (i.e.,  no  later  than  September  30, 
1999).  In  the  event  a  carrier  is  unable  to 
meet  our  deadlines  for  implementing  a 
long-term  number  portability  method,  it 
may  file  with  the  Commission,  at  least 
60  days  in  advance  of  the  deadline,  a 
petition  to  extend  the  time  by  which 
implementation  in  its  network  will  be 
completed.  We  emphasize,  however, 
that  carriers  are  expected  to  meet  the 
praacribed  deedlines,  and  a  carrier 
seeking  relief  must  present 
extraordinary  cirtnmistances  beyond  its 
control  in  order  to  obtain  an  extension 
of  time.  A  carrier  seeking  such  relief 
must  demonstrate  through  substantial, 
credible  evidence  the  basis  for  its 
contention  that  it  is  unable  to  comply 
with  our  deployment  schedule.  Such 
requests  must  set  forth:  (1)  The  facts  that 
demonstrate  why  the  carrier  is  unable  to 
meet  our  deployment  schedule;  (2)  a 
detailed  explaiiation  of  the  activities 
that  the  carrier  has  undertaken  to  meet 
the  implementation  schedule  prior  to 
requesting  an  extension  of  time;  (3)  an 
identification  of  the  particular  switches 
for  which  the  extension  is  requested;  (4) 
the  time  writhin  which  the  carrier  will 
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complete  deployment  in  the  afiected 
switches;  and  (5)  a  proposed  schedule 
with  milestones  for  meeting  the 
deployment  date. 

E.  AitahaasArcMteotiue  and 
AdmJnistmtioa 

1.  Backgromid 

86.  In  the  NPRM,  we  sought  comment 
on  the  type  of  database  architecture  thai 
would  bnst  serve  the  public  interest  and 
the  techitical  feasibility  of  deploying  a 
single  national  database  or  a  series  of 
regionally  distributed  databaaea.  We 
alaosou^  comment  on  the  typeof 
information  that  ahoald  be  contained 
within  such  databasefs)  and  who  should 
have  access  to  such  database(s).  Finally, 
we  sought  comment  on  administration 
of  the  number  portability  datahase(s), 
i.e.,  who  should  administer  and 
mamtirin  the  database(s),  how  should 
they  be  funded,  how  should  the 
administratorfs)  be  selected,  and  what 
responsibilities  should  the 
administiatoKs)  be  given. 

2.  Position  of  the  Parties 

Many  parties  aasert  that  any  long-term 
number  portability  solution  will  require 
the  use  of  one  or  more  databases.  Jones 
Intercable  states  that  use  of  a  database 
solution:  (1)  Makes  numbering 
information  available  to  numerous 
competing  carriers;  (2)  provides  the 
platform  to  oChr^jther  types  of  number 
portability;  and  (3)  permits  the 
deployment  of  other  advanced  services. 
ACTA,  ATatT,  and  auzens  Utilities 
aaaert  that  the  database  architecture  of  a 
long-term  solution  should  resemble  the 
architecture  used  for  the  toll  free 
database,  but  with  databases  distributed 
on  a  regional  basis.  US  Intelco  and  MCI 
note  that  multiple,  regional  databases, 
rather  than  one  national  database,  will 
be  necessary  to  process  the  data  for  all 
portable  geographic  numbers.  Only 
Scherere  Communications  claims  that  a 
single  national  database  will  be  able  to 
accommodate  all  portable  numbers, 
geographic  and  non-geographic,  and 
will  ensure  consistency  and  cost 
efficiency. 

88.  AT4T  and  several  BOCs  support 
the  ability  of  individual  carriers  to 
download  information  from  the  regional 
databases  to  routing  systems  associated 
Vith  their  own  networks,  i.e., 
downstream  databases.  Several  other 
parties  add  that  access  to  the  regional 
databases  must  be  open,  and  carriers, 
individually  or  collectively,  must  be 
permitted  to  develop  routing  databases 
that  obtain  information  from  the 
regional  databases.  ITN  contends  that  an 
architecture  of  regionally-deployed 
SCPs  which  correspond  to  blocks  of 


NPA-NXXs  would  give  carriers  the 
option  of  maintaining  their  own 
customer  records  or  having  a  third  party 
provider  perform  such  functions.  It  adds 
that  such  opeimess  in  data  management 
will  help  ensure  number  portability  to 
all  service  providers,  including 
providers  of  service  to  end  users  and 
various  other  intelKgent  network  service 
providers. 

89.  Almost  all  parties,  incumbent 
LECs  and  new  entrants,  support 
administration  of  the  databaJ!ia(s)  by  a 
neutral  third  pariy.  MPS  adds  that  the 
operator  of  a  number  portability 
database  must  not  ba  able  to  gain  a 
competitive  advantage  by  manipulating 
the  data  or  controlling  access  to  the 
database.  ACTA  urges  that  the  database 
administrator  be  a  non-profit 
organization  selected  through  a 
competitive  bidding  prtKess  that 
excliules  LECs  and  DCCs,  with 
responsibilitiea  astablished  by  the  North 
American  Numbering  Plan 
Administrator  (NANPA). 

90.  Competitive  Carriers  assert  that 
the  database(s)  should  include  only 
service  provider  portability-specific 
information,  and  that  the  carriers  using 
the  database  should  be  responsible  for 
the  integrity  of  these  data.  Teleport 
claims  tnat  an  industry  group  should 
determine  the  contents  of  any 
distributed  databases,  subject  to  the 
Commission's  criteria.  The  Texas 
Advisory  Commission  also  asserts  that 
the  database(s)  should  easily  integrate 
with  911  databases. 

3.  Discussion 

91.  Section  251(b)  directs  the 
Commission  to  establish  requirements 
governing  the  provision  of  number 
portability  without  specifically 
addressing  the  appropriate  database 
architecture  necessary  for  long-term 
number  portability.  We  find  that  an 
architecture  that  uses  regionally- 
deployed  databases  best  serves  the 
public  interest  and  is  supported  by  the 
record.  The  deployment  of  multiple 
regional  databases  will  facilitate  the 
ability  of  LECs  to  provide  number 
portability  by  reducing  the  distance  that 
such  carriers  will  have  to  transmit 
carrier  routing  information.  This,  in 
turn,  should  reduce  the  costs  of  routing 
telephone  caUs  based  on  such  data. 
Moreover,  a  nationwide  system  of 
regional  databases  would  relieve 
individual  carriers  of  the  burden  of 
deploying  multiple  number  portability 
databases  over  various  geographic  areas. 
A  regionally-deployed  database  system 
will  ensure  that  carriers  have  the 
number  portability  routing  information 
necessary  to  route  telephone  calls 
between  carriers'  networks,  and  will 


also  promote  uniformity  in  the 
provisicm  of  such  number  poit^>Uity 
data.  We  agree  with  those  paitia* 
arguing  thai  one  national  "'""''» 
portability  database  is  not  feasible.  The 
potential  amount  of  information  that 
such  a  database  would  be  required  to 
proceas  would,  according  to  partiea  in 
this  proceeding,  likely  became 
overwhelming  a&number  portability  is 
deployed  nationwide. 

92.  We  also  conclude  that  it  is  in  the 
public  interest  for  the  number 
portability  databases  to  be  wdmimstered 
by  one  or  moreneutral  third  parties. 
Both  the  record  and  the  Coounission's 
recent  decision  to  reoigairize  the 
administration  of  tele^uione  numbera 
under  the  NANP  support  nautral  third 
party  administration  of  theae  fedlities. 
We  also  note  that  section  251(eKl) 
require*  the  Commission  to  "czeete  or 
designate  one  or  mora  impartial  entidat 
to  administer  telecommtmicatiOD* 
numbering  and  to  make  such  ruunberv 
available  on  an  equitable  beais."  Neutral 
third  party  administration  of  the 
databases  oontaiiking  carrier  routing 
information  will  fet^litats  eatry  into  the 
conuDunications  marketplace  by  making 
numbering  rasourcas  available  to  new 
service  providers  on  an  efficient  basis. 
It  will  also  fadliuts  the  ability  of  local 
service  providers  to  transfer  new 
customers  by  ensuring  open  and 
efficiant  access  for  purpose*  of  updating 
customer  records  As  we  stated  above, 
the  ability  to  transfer  customers  bom 
one  carrier  to  another,  which  includes 
access  to  the  data  necessary  to  perform 
that  transfer,  is  important  to  entities  that 
wrisb  to  compete  in  the  local- 
telecommunications  market.  Neutral 
third  party  administration  of  the  carrier 
routii^  information  also  ensures  the 
equal  treatment  of  all  carriers  and 
avoids  any  appearance  of  impropriety  or 
anti-competitive  conduct.  Such 
administration  fsdlitates  constmiers' 
access  to  the  public  switched  network 
by  preventing  any  one  carrier  from 
interfering  with  interconnection  to  the 
database(s)  or  the  processiiig  of  routing 
and  customer  information.  Neutral  third 
party  admixxistration  would  thus  ensure 
consistexu:y  of  the  dsta  and 
interoperabilit)'  of  number  portability 
fedliiies,  thereby  minimizing  any  anti- 
competitive impacts. 

93.  We  hereby  direct  the  NANC  to 
select  as  a  local  number  portability 
administratorts)  (LNPA(9))  one  or  more 
independent,  non-governmental  entities 
that  are  not  aligned  with  any  particular 
telecommunications  industry  segment 
within  seven  months  of  the  initial 
meeting  of  the  NANC.  Selection  of  the 
LNPA(s)  falls  within  the  duties  we 
established  for  the  NANC  in  the 
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NumtMiring  Plan  Order  (60  FR  38737 
Ouly  28. 1995))  and  the  NANC  Chailar. 
The  NANC  chaner  describes  the  scope 
the  NANC's  activities: 

The  puipow  of  the  (NANC)  ii  to  advise  lbs 
(Conunisaion)  and  to  maica 
tecommendations,  reached  through 
conaanfus.  that  foster  efficient  and  impartial 
number  administration  The  (NANC)  will 
develop  policy  on  numbering  iaauaa.  initially 
teaolve  disputes,  and  select  and  provide 
guidance  to  the  North  American  Numbering 
Plan  Administrator. 

The  hindamental  purpoae  of  the  NANC 
is  to  act  as  an  overaigbl  committee  with 
the  technical  and  operatioiul  expertise 
to  advise  the  Commission  on  niunberiikg 
issues.  The  Commission  has  ainsdy 
dijected  the  NANC  to  select  a  NANPA. 
We  believe  the  designation  of  a 
centializad  entity  to  select  and  oversee 
the  LNPA(s)  is  preferable  to  ensure 
consistency  and  to  provide  s  national 
perspective  on  nimiber  portability 
issues,  as  well  as  to  reduce  the  costs  of 
implementing  a  national  ntiinber 
portability  plan. 

94.  We  believe  that  the  NANC  is 
especially  well-situatad  to  handle 
matters  relating  to  local  niamber 
portability  administration  because  of  its 
similarity  to  the  administntion  of 
central  office  codes.  Both  functions  lely 
heavily  on  the  use  of  datahasss.  and 
both  involve  administntion  of  NANP 
resources,  only  at  diSsrent  levels. 
Administratjon  of  niimber  portability 
data  is  essentially  the  administration  of 
telephone  numbers  (as  opposed  to  NXX 
codes)  between  different  carTiers. 

95.  We  believe  that  the  NANC  should 
determine,  in  the  first  instanoa,  whether 
one  or  multiple  administrators  should 
be  selected,  whether  LNPA(s)  can  be  the 
same  entity  selected  to  be  the  NANPA, 
how  the  LNPA(s)  should  be  selected,  the 
specific  dutiee  of  the  LNPA(s),  and  the 
geographic  coverage  of  the  regional 
daubases.  Once  the  NANC  has  selected 
the  LNPA(s)  and  determined  the 
locations  of  the  regional  databases,  it 
must  report  its  decisions  to  the 
Commission.  The  NANC  should  also 
determine  the  technical  interoperability 
and  operational  standartis,  the  user 
inter&ce  between  telecommunications 
carriers  and  the  LNPAls),  and  the 
network  interCace  between  the  SMS  and 
the  downstream  databases.  Finally,  the 
NANC  should  develop  the  technical 
specifications  for  the  regional  databases, 
e.g.,  whether  a  regional  database  should 
consist  of  a  service  management  system 
(SMS)  or  an  SMS/SCP  pa^.  In  reaching 
its  decisions,  the  NANC  should  consider 
the  most  cost-effective  way  of 
accomplishing  number  portability.  We 
note  that  it  will  be  essential  for  the 
NANPA  to  keep  track  of  information 


regarding  the  porting  of  numbers 
between  and  among  carriets.  We  thus 
believe  it  necessary  for  the  NANC  to  set 
guidelines  and  standards  by  which  the 
NANPA  and  LNPA(s)  share  numbering 
information  so  that  both  entities  can 
effitaently  and  effectively  administer  the 
assigtmient  of  the  numbering  resource. 
For  example,  the  NANC  mi^t  require 
that  the  databases  easily  integrate  with 
911  databases. 

96.  We  recognize  that  authorizing  the 
NANC  to  select  a  LNPA(s)  may  have  an 
impact  on  Ulinois's  April  1996  selection 
of  Lockheed-Martin  as  the  administrator 
of  the  Illinois  SMS,  as  well  as  the 
Maryland  end  Colorado  task  forces' 
plans  to  release  their  RFPs  for  their  SMS 
administrators  in  the  second  quarter  of 
1996.  Therefore,  in  light  of  these  and 
other  ongoing  efforts  by  sute 
commissions,  we  conclude  that  any 
state  that  prefers  to  develop  its  own 
statewide  database  rather  than 
participate  in  a  regionally-deployed 
database  may  opt  out  of  its  designated 
tegional  database  and  implement  a 
state-specific  database.  We  direct  the 
Chief,  Common  Carrier  Bureau,  to  issue 
a  Public  Notice  that  identifies  the 
administrator  selected  by  the  NANC  and 
the  proposed  locations  of  the  regional 
databases.  A  state  will  have  60  days 
from  the  release  date  of  the  Public 
Notice  to  notify  the  Common  Carrier 
Bureau  and  NANC  that  the  state  does 
not  wish  to  participate  in  the  regional 
database  system  for  number  portability. 
Carriers  may  challenge  a  state's  decision 
to  opt  out  of  the  regional  database 
system  by  filing  a  petition  with  the 
Commission  Relief  will  be  granted  if 
the  petitioner  can  demonstrate  that  the 
state  decision  to  opt  out  would 
significantly  delay  deployment  of 
permanent  number  portability  or  result 
in  excessive  costs  to  carriers.  We  note 
that  state  databases  would  have  to  meet 
the  national  requirements  and 
operational  standards  recoxmnended  by 
the  NANC  and  adopted  by  this 
Commissi  cm.  In  addition,  such  state 
dalabaaes  must  be  technically 
compatible  with  the  regional  system  of 
databases  and  must  not  interfere  with 
the  scheduled  implementation  of  the 
regional  databases. 

97.  We  further  note  that  any 
administrator  selected  by  a  state  prior  to 
the  release  of  this  Order  that  wishes  to 
bid  for  administration  of  one  of  the 
regional  databases  must  submit  a  new 
proposal  in  accordance  with  the 
g-aidelines  established  by  the  NANC.  We 
emphasize  that  nothing  in  this  section 
affects  any  other  action  that  the 
Conmusslon  may  take  regartling  the 
delegation  and  traxufar  of  fimctions 
related  to  ntmiber  administration.  We 


delegate  authority  to  the  Chief,  Common 
Carrier  Bureau,  to  monitor  the  progress 
of  the  NANC  in  selecting  the  LNPA(s) 
and  in  developing  and  implementing 
the  database  architecture  described 
above. 

98.  We  believe  that 
telecommunications  carriets  should 
have  open  access  to  all  regional 
databases.  Just  as  we  conclude  all 
carriers  must  have  equal  access  to  any 
long-term  niunber  portability  method, 
and  that  no  portion  of  a  long-term 
number  portability  method  should  be 
proprietary  to  any  carrier,  we  further 
conclude  that  all  carriers  must  have 
equal  and  open  access  to  all  regionally- 
deployed  databases  containing  number 
portability-specific  data.  Allowing 
particular  carriers  access  to  the 
databases  over  others  would  be 
inherently  discriminatory  and  anti- 
competitive. All  carriers  providing 
number  portabiUty  need  to  have  access 
to  all  relevant  information  to  be  able  to 
provide  customers  with  this  important 
capability.  We  thus  conclude  that  the 
1996  Act,  in  addition  to  general  rules  of 
equity  and  competitive  neutrality, 
requires  equal  and  open  access  to  all 
regionally-deployed  databases  for  all 
carriers  wishing  to  intetcozmect 

99.  We  believe  that,  at  this  time,  the 
information  contained  in  the  number 
portability  regional  databases  should  be 
limited  to  the  information  necessary  to 
route  telephone  calls  to  the  appropriate 
service  providers.  The  NANC  should 
determine  the  specific  information 
necessary  to  provide  number  portability. 
To  include,  for  example,  the 
information  necessary  to  provide  E911 
services  or  proprietary  customer- 

rnfic  information  would  complicate 
functiotu  of  the  number  portability 
databases  and  impose  requirements  that 
may  have  varied  Impacts  on  different 
localities.  For  instance,  because 
different  localities  have  adopted 
different  emergency  response  systems, 
the  ragioiLal  databases  would  have  to  be 
configured  in  such  a  fashion  as  to 
provision  the  appropriate  emergency 
information  to  each  locality's  partictilar 
system.  Similarly,  special  systems 
would  need  to  be  developed  to  restrict 
access  to  proprietary  customer-specific 
information.  In  either  instance,  uie 
necessary  programming  to  add  such 
capabilities  to  the  regional  databases      * 
would  complicate  the  fiinctionality  of 
those  databases. 

100.  Because  we  require  open  access 
to  the  regional  databases,  it  would  be 
inequitable  to  require  carriers  to 
disseminate,  by  means  of  those 
databases,  proprietary  or  customer- 
spedflc  information.  We  thenfore 
contemplate  that  the  regional 


deployment  of  databases  will  permit 
individual  carriers  to  own  and  operate 
their  own  downstream  databases.  These 
cairier-spedSc  databases  will  allow 
indlvidiial  carriers  to  provide  number 
portability  in  conjimction  with  other 
functions  and  services.  To  the  extent 
that  individual  carriers  wish  to  mix 
inlnination,  proprietary  or  otherwise, 
necessary  to  provide  oUier  services  or 
functions  with  the  number  portability 
data,  they  are  free  to  do  so  at  their 
downstream  databases.  We  reiterate, 
however,  that  a  carrier  may  not 
withhold  any  information  necessary  to 
provide  niunber  portability  on  the 
grounds  that  such  data  axe  combined 
with  other  information  in  its 
downstream  database;  it  must  furnish 
all  infonnatian  necessary  to  provide 
number  portability  to  the  regional 
databases  as  well  as  to  its  own 
downstream  database. 

101.  Carriers  that  choose  not  to  access 
directly  the  regional  databases  or  deploy 
their. own  downstieam  databases  can 
seek  access  to  the  carrier-specific 
databases  deployed  by  other  carriers. 
The  provision  of  access  to  network 
elements  and  facihties  of  incumbent 
LECs  is  addressed  in  our  proceeding 
implementing  section  251  of  the 
Communications  Act.  We  believe  the 
issue  of  access  to  inciunbent  LECs' 
carrier-specific  databases  by  other 
carriers  for  purposes  of  number 
portability  is  best  addressed  in  that 
proceeding.  Parties  may  negotiate  third- 
party  access  to  non-inaimbent  LECs' 
carrier-specific  databases  on  an 
individual  basis. 

102.  In  the  Numbering  Plan  Order,  we 
coiuluded  that  the  Commission  should 
invoke  its  statutory  authority  to  recover 
its  costs  for  regulating  numbering 
activities,  including  costs  incurred  from 
the  establishment,  oversight  of.  and 
participation  in  the  NANC.  The 
Conunission  is  required  to  institute  a 
rulemaking  proceeding  annually  to 
adjust  the  sdiedule  of  legulatoiy  fees  to 
reflect  its  performance  of  activities 
relating  to  enforcement,  policy  and 
rulemaking,  user  information  services, 
and  international  activities,  piusuant  to 
the  relevant  appropriations  legislation. 
Therefore,  we  intend  to  include  the 
additional  costs  incurred  by  the 
Commission  related  to  NANC  axui 
regulating  number  portability  in  the 
fiscal  1097  adjustment  of  the  schedule 
of  regulatory  fees.  In  that  proceeding, 
we  will  assess  the  nature  and  amount  of 
the  additionel  burdens  imposed  by  the 
activities  authorized  here,  and  all 
interested  parties  will  be  afforded  an 
opportunity  to  comment. 


F.  Currently  Available  Number 
Portability  Measures 

1.  Backgiound 

103.  In  the  NPRM.  we  discuaaed 
certain  cuuantly  available  number 
portability  measures  that  LECs  can  use 
to  provide  service  provider  number 
portability.  We  focused  on  RCF  and  DID 
and  acknowledged  that  the  use  of  either 
method  for  number  portability  has 
sigxiificant  limitations.  We  sought 
coixunent  on  the  costs  of  implementixig 
these  measures,  and  on  their  limitations 
and  disadvantages.  We  also  requested 
that  parties  discuss  whether  these 
currently  available  measures  can  be 
improved  so  that  they  are  workable, 
long-term  solutions,  and  if  so,  at  what 
coat.  Finally,  we  sought  comment  on 
how  the  costs  of  providing  service 
provider  portability  using  RCF  and  DID 
should  be  recovered. 

2.  Implementation  of  Currently 
Available  Ntunber  Portability  Measures 

a.  Positions  of  the  Parties 

104.  Commenting  parties,  with  the 
exception  of  several  of  the  incumbent 
LECs,  generally  agree  that  the  technical 

'  limitations  described  in  the  NPRM 
render  the  interim  measures 
unacceptable  in  the  long  term.  Indeed, 
many  parties  point  out  additional 
disadvantages  of  RCF  aiui  DID,  such  as: 
Longer  call  set-up  times,  incumbent 
access  to  competilors'  proprietary 
information,  complicated  resolution  of 
customer  complaints,  increased 
potential  for  call  blocking,  and 
substantial  costs  to  new  entrants.  Bell 
Atlantic  counters  that  calls  forwarded 
by  RCF  in  its  network  can  support 
CLASS  features  if  the  coK»rrier  has 
modem  digital  switching  equipment 
and  common  channel  signalling,  and  it 
adds  that  there  is  no  limit  on  the 
number  of  calls  RCF  canbandle 
simultaneously. 

105.  Many  of  the  new  entrants, 
nevertheless,  urge  the  Conunission  to 
require  incumbent  LECs  to  provide 
interim  measures  tmtil  a  long-term 
solution  is  implemented.  Those  carriers 
geaerally  caution  that  use  of  interim 
solutions  should  not  delay 
implementation  of  a  permanent 
solution.  While  acknowledging  that  RCF 
and  DID  are  already  technically  feasible 
and  generally  available,  several  LECs 
argue  that  the  Coixunission  need  not 
take  action  on  interim  measures.  They 
generally  focus,  instead,  on  phasing  in 

a  long-term  solution. 

106.  AT4T  and  MCI  initially  argued 
for  using  a  medium-term  database 
solution,  namely,  the  Carrier  Portability 
Code  (CPC)  method,  because  of  iu 


advantages  over  RCF  or  DID,  but 
sUbaequently  hvored  implementing 
LRN  as  soon  as  possible.  NYNEX  and 
SBC  Cosununications  claim  that 
adopting  CPC  as  an  interim  solution 
would  lesult  in  wasted  and  duplicative 
efforta.  They  note  that  CPC  hils  to 
siwport  certain  services,  such  as  ISDN 
cam,  pay  phone  calls,  and  CLASS 
features  when  ctjstomers  place  a  call 
into  an  NXX  from  which  a  number  has 
been  transferred  to  a  different  aervice 
provider,  and  that  CPC  may  prevent  an 
operator  from  identifying  the  switch 
serving  a  "ported"  numbiar.  thereby 
interfering  with  busy  line  verification  of 
that  line. 

107.  Potential  new  entrants  into  the 
local  exi:hange  market  generally 
contend  that  requiring  interim  number 
portability  is  consistent  with  the  1996 
Act  Indeed.  MFS  maintains  that  the 
1996  Act  requires  immediate 
Implementation  of  interim  measures 
until  long-term  portability  is 
implemented.  Teleport  notes  that  the 
BeU  Operating  Companies,  at  least,  are 
required  to  provide  interim  number 
portability  as  a  condition  of  entry  into 
the  interLATA  market.  MQ  agrees  that 
interim  measures  should  be  made 
available  until  loog-lerm  portability  is 
implemented,  and  argues  that  section 
4(i)  of  the  Conununications  Act 
authorizes  the  Conunission  to  perform 
any  acts  "necessary  and  proper"  to 
execute  section  2St(b)(2).  and  that  such 
authority  is  pre-existing  and  remains  in 
effisct  ALTS  contends  that  Congress 
clearly  contemplated  that  the 
Commission  should  require  interim 
messures  until  long-term  portabihty  is 
available  because  othervnse  BOCs  could 
satisfy  the  competitive  checklist  of 
section  271(c)(2)(B)(xi)  for  entry  in 
interLATA  services  without  providing 
any  form  of  number  portability.  ATftT 
argues  that  interim  arrangements  are 
incapable  of  preserving  the  functionality 
for  long-term  number  portability 
required  by  the  1996  Act,  but  should  be 
provided  until  long-term  nimxber 
portability  can  be  deployed. 

108.  US  West,  in  contrast,  asserta  that 
the  Commission's  jurisdiction  over 
interim  measures  is  unclear  because 
sections  153(30)  and  251(b)(2).  giving 
the  Conunission  jurisdiction  over 
nimiber  portability,  appear  to  include 
only  permanent  portability.  Cox  and 
NCTA  claim  that  the  interim  measures 
do  not  satisfy  the  "without  impairment 
of<)uality,  reliability,  or  convenience" 
standard  in  the  definition  of  number 
portabiUty  in  47  U.S.C  section  153(30). 

109.  Several  of  the  cable  interesta 
argue  that,  although  section 
271(cM2)(B)(3d)  allows  the  BOCs 
initially  to  satisfy  the  compedtive 


38ga3        Tmdar^  ta^tUr  I  Voi.  61.  Na  1.44  /  Thureday.  July  ■25,  1086  /  Rules  and  RagulaUoos 


checklist  for  entry  into  interLATA 
services  by  providing  only  interim 
meesures,  the  BOCs  are  alio  required  to 
provide  long-tann  portability  to  fulfill 
the  checklist  rsquiraments.  Moreover, 
Cox  and  Time  Warner  Holdiivgs  warn 
that  the  Commission  will  lose  its 
leverage  to  encoiuage  prompt 
implementation  of  long-term  portability 
once  the  BOCs  are  permitted  lo  provide 
in-region  interLATA  services  pursuant 
to  section  271.  NCTA  asserts  that,  since 
section  271(c)(2)(B)(xiJ  distinguishes 
between  "interim"  measures  and 
"regulations  pursuant  to  section  251  to 
require  number  portability."  the 
portability  required  by  section  251  is 
long-term  number  portability.  OCTA 
urges  the  Cammission  to  review  and 
lequire  BOC  progress  toward 
deployment  of  s  long-term  method 
when  BOCs  apply  for  in-region 
interLATA  market  entry,  and  to  deny  a 
BOC  application  if  the  BOC  tries  to 
delay  iinplementation  of  long-tenn 
portability.  Cox  goes  further  and  argues 
that,  after  the  Commission  adopts 
number  portability  rules,  BOCs  must 
implement  long-term  service  provider 
portability,  not  just  interim  meesures, 
before  they  can  obtain  inteiexchange 
and  manufacturing  relief  under  section 
271  because  interim  measures  do  not 
satisfy  section  251.  In  response, 
Ameritech  contends  that  proviaion  of 
interim  measures,  and  Later  compliance 
with  the  Commission's  portability  rules, 
satisfies  the  BOC  checklist  and  notes 
that  section  271(dK4)  dirscU  the 
Commission  not  to  limit  or  extend  the 
checklist  terms. 

b.  Discussion 

110.  The  1996  Actrequires  that 
carriers  "provide,  to  the  extant 
technically  feasible,  number  portability 
in  accordsinca  with  the  requirements 
prescribed  by  the  Commission." 
Number  portability  is  defined  in  the 
1996  Act  as  "the  ability  of  users  of 
telecotnmunications  services  to  retain, 
at  the  same  location,  existing 
telecommunications  numbers  without 
impairment  of  quality,  reliability,  or 
convenience  when  switching  from  one 
telecommunications  carrier  to  another." 
The  record  indicates  that  currently 
technically  feasible  methods  of 
providing  number  portability,  such  as 
RCF  and  DID.  may  impair  to  some 
degree  either  the  quality,  reliability,  or 
convenience  of  telecommunicatians 
services  when  customers  switch 
between  carriers.  Because  of  these 
drawbacks,  some  may  argue  that  the  use 
of  RCF  and  DID  methods  for  providing 
nimiber  portability  would  not  satisfy  Uie 
requirements  of  sections  3(30)  and 
2Sl(b)(2).  We  disagree.  Section  251(b)(2) 


specifically  requires  carriers  to  provide 
number  portability,  as  defined  in 
section  3(30),  "to  the  extent  technically 
feasible."  Thus,  because  currently  RCF 
and  DID  ai«  the  only  methods 
technically  feasible,  we  believe  that  use 
of  these  methods,  in  fact,  comports  with 
the  requirements  of  the  statute.  We 
believe  that  the  1996  Act  contemplates 
a  dynamic,  not  static,  definition  of 
technically  feasible  number  portability 
methods.  Under  this  view.  LECs  are 
required  to  offer  number  pottabiUty 
through  RCF,  DID,  and  other 
comparable  methods  becauae  they  are 
the  only  methods  that  currently  are 
technioilly  feasible.  LECs  are  required 
by  this  Older  to  begin  the  deployment 
of  a  long-term  nun^r  portability 
solution  by  October  1,  1997,  because, 
based  on  the  evidence  of  record,  such 
methods  will  be  technically  feasible  by 
that  date.  We  believe  that  this 
conclusion  is  consistent  with  Congress's 
goal  of  developing  a  lutional  number 
portability  framework,  as  well  as  the 
general  purpose  of  the  Act  to  "promote 
competition  *   *   *  in  order  lo  secure 
lower  prices  and  higher  quality  services 
for  Arnerican  telecommunications 
consumers  and  encourage  the  rapid 
deployment  of  new  technologies." 

111.  This  interpretation  finds  further 
support  in  section  271(c)(2)(B)(xl), 
which  sets  forth  the  competitive 
checkUst  for  BOC  enby  into  in-region 
interLATA  services.  That  section 
requires  the  BOCs  wishing  to  enter  the 
in-region  interLATA  market:  (1)  To 
provide  interim  number  portability 
through  RCF,  DID,  and  other 
comparable  arrangements  "until  the 
date  by  which  the  Commission  issues 
regulations  pursuant  to  section  251  to 
require  number  portability."  and  then 
(2)  to  comply  with  the  Commission's 
regulations.  There  will  necessarily  be  a 
significant  time  period  between  the 
adoption  date  of  these  rules  and  the 
availability  of  long-term  number 
portability  measures.  Therefore,  wore 
the  Commission  to  promulgate  rules 
providing  only  for  the  provision  of  long- 
term  number  portability,  during  this 
time  period  the  BOCs  could  satisfy  the 
competitive  checklist  without  providing 
any  form  of  number  portability.  This 
could  be  true  even  if  they  had  been 
providing  interim  number  portability 
pursuant  to  the  checklist  prior  to  the 
effective  date  of  the  Commission's 
regulations.  We  do  not  believe  that 
Congress  could  have  intended  this 
result.  We,  therefore,  agree  with  MFS. 
ALTS,  MQ,  and  AT4T  that  Congress 
intended  that  currently  available 
number  portability  measures  be 
provided  until  a  long-term  number 


portability  method  is  technically 
feasible  and  available. 

112.  We  conclude  that  we  had 
authority  to  require  the  provision  of 
currently  available  methods  of  service 
provider  portability  prior  to  passage  of 
the  1996  Act  In  the  NPRM,  we 
tentatively  concluded  that  aections  1 
and  202  of  the  Communications  Act 
establish  a  federal  interest  in  the 
provision  of  number  portability. 
Specifically,  we  concluded  in  the  NPRM 
that  such  interest  arises  from:  (1)  Our 
obligation  to  promote  an  efficient  and 
bir  telecommunications  system;  (2)  the 
inability  to  separate  the  impact  of 
number  portability  between  intrastate 
and  interstate  telecommunications;  (3) 
the  potential  adverse  impact  deploying 
different  number  portability  solutions 
across  the  country  would  have  on  the 
provision  of  interstate 
telecommimications  services:  and  (4) 
the  impact  number  portabiUty  could 
have  on  the  use  of  the  numbering 
resource,  that  is,  ensuring  that  the  use 
of  numbers  is  efficient  and  does  not 
contribute  to  area  code  exhaust  We  now 
affirm  these  tentative  conclusions  and 
conclude  that  we  have  jurisdiction  to 

■  require  the  provision  of  currently 
available  number  portability  methods, 
independent  of  the  statutory  changes 
adopted  in  the  1996  Act. 

113.  There  are  also  substantial  policy 
reasons  that  support  our  requiring  LECs 
to  provide  currently  available  number 
portability  measures.  The  ability  of 
customers  to  keep  their  telephone 
nimibers  when  changing  carriers,  even 
with  some  impairment  in  call  set-up 
time  or  vertical  service  offerings,  is 
critical  to  opening  the  local  marketplace 
to  competition.  By  facilitating  entry  of 
new  carriers  into  the  local  market, 
currently  available  number  portability 
measures  will  increase  competition  in 
local  markets  which  will  result  in  lower 
prices  and  higher  service  quality  for 
telecommunications  services  consistent 
with  the  goals  of  the  1996  Act.  Several 
parties  to  this  proceeding  likewise 
advocate  that  such  measures  are 
necessary  for  the  development  of 
effective  local  exchange  competition. 

114.  We  note  that  sections  251(b)(2) 
and  251(d)  give  to  the  Conunission  the 
authority  to  prescribe  requirements  for 
the  provision  of  numtwr  portability. 
Pursuant  to  that  authority,  we  mandate 
the  provision  of  currently  available 
number  portability  measures  as  soon  as 
reasonably  possible  upon  receipt  of  a 
specific  request  from  another 
telecommunications  carrier,  including 
bom  wireless  service  providers.  By 
conditioning  the  obligation  to  provide 
currently  available  number  portability 
measures  upon  a  specific  request, 
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number  portability  tvill  be  oBarad  only 
in  those  areas  where  a  competing  lfx:al 
exchange  carrier  seeks  to  provide 
service.  Thus,  it  avoids  the  impositian 
of  number  portability  implementation 
costs  on  carriers  (and  end  users)  in  aiaas 
where  no  competitor  is  operating. 

115.  We  agree  with  the  many  parlies 
who  claim  that  the  technical  Uniitations 
described  in  the  NPRM  that  handicap 
all  ciurently  available  measures  for 
providing  number  portability  render 
them  unacceptable  as  long-term 
solutions.  Despite  Bell  Atlantic's  claims 
to  the  contrary  for  its  own  network,  the 
record  indicates  that  currently  available 
number  portability  measures  are  inferior 
to  LRN  portability  or  any  other  method 
that  meets  our  performance  criteria.  The 
1996  Act,  and  particularly  the  BOC 
checklist  in  section  271.  clearly 
contemplates  that  these  methods  should 
serve  as  only  temporary  measures  imtil 
long-term  number  portability  is 
implemented.  As  iiuUcatad  above,  the 
1996  Act  requires  that  number 
portability  be  provided,  to  the  extant 
technically  feasible,  without 
impairment  ofquality.  reliability,  and 
convenience.  Therefore,  whan  a  number 
portability  method  that  better  satisfies 
the  requirements  of  section  2Sl(b)(2) 
than  currently  available  measures 
becomes  technically  feasible,  LECs  must 
provide  number  portability  by  means  of 
such  method.  In  addition,  we  find  that 
the  existing  measures  fail  to  satisfy  our 
criteria  sat  forth  for  any  loitg-term 
solution;  for  example,  they  depend  on 
the  original  service  provider's  network, 
may  result  in  the  degradation  of  service 
quality,  and  are  wasteful  of  the 
numbering  resource.  For  theae  reasons, 
we  do  not  believe  that  long-term  use  of 
the  currently  available  measures  is  in 
the  public  interest.  We  emphasize  that 
we  encourage  all  LECs  to  implement  a 
long-term  solution  that  meets  our 
technical  standards  as  soon  as  possible. 
We  also  note  that  BOCs  must  comply 
with  the  requirements  set  forth  in  this 
Order,  including  the  requirement  to 
provide  currently  available  measures,  in 
order  to  satisfy  the  BOC  competitive 
checklist.  Upon  the  date  on  which  long- 
term  portability  must  be  implemented 
according  to  our  deployment  schedule, 
BOCs  must  provide  long-term  number 
portability  and  will  be  subject  to  an 
enforcement  action  under  section 
271(d)(6)  if  they  fail  to  do  so. 

116.  We  decline  to  require  a 
"medium-term"  or  short-term  database 
solution  such  as  CPC.  The  increased 
costs  of  ithplementing  this  approach  are 
unwarranted  given  the  imminent 
implementation  of  a  long-term  solution 
that  meets  our  criteria.  In  addition, 
devoting  resources  to  implement  a 


medium-term  database  solutian.  whidi 
is  currently  not  available,  may  delay 
implementation  of  a  long-tatm  database 
solution.  We  tuite  that  the  Colortdo, 
Georgia,  Illinois,  and  CHiio  stats 
conunissions  have  decUned  to  adopt, 
and  the  California  and  Maryland  task 
forces  have  declined  to  reconunand, 
CPC  as  an  interim  solution,  while  the 
emphasis  on  New  York's  CTC  trial  has 
shifted  in  favor  of  concentrating  on  the 
adoption  of  IHN.  We  also  note  that 
several  parties  originally  advocating 
CPC  have  since  retreated  from  that  view 
and  now  instead  support  implementing 
a  long-term  database  solution  as  soon  as 
possible.  To  the  extent  carriers  wish  to 
provide  a  mediimi-term  database 
solution,  such  as  CPC  however,  we  do 
not  prevent  them  from  doing  so. 

3.  Cost  Recovery  for  Currently  Available 
Number  Portability  Measures 

a.  Positftns  of  the  Parties 

117.  In  comments  filed  before  passage 
of  the  1996  Act,  Cablevision  Lightpath 
argues  that  all  carriers  should  pay 
incremental,  cost -based  rates  for  interim 
measures  and  suggests,  as  an  example, 
an  wnmial  surcharge  based  on  the 
product  of  the  incremental  cost  of 
switching  and  minutes  of  traffic 
forwarded.  AT&T  and  MCI  agree  with 
Cablevision  Lightpath  and  endorse  the 
formula  used  by  tlw  New  York 
Department  of  Public  Service,  which 
allocates  the  costs  of  providing  interim 
measures  across  all  carriers  b<ued  on  the 
product  of  switching  and  transport 
costs,  and  minutes  of  forwarded  traffic. 
Cablevision  Lightpath  urges,  however, 
the  Conunission  to  ban  incumbent  LECs 
from  treating  the  costs  of  currently 
available  number  portability  as 
exogenous  adjustments  to  their 
interstate  price  cap  indices.  CSA.  Jones 
Intsrcable,  and  the  Users  Committee 
point  out  that  the  short-term 
incremental  costs  of  providing  interim 
measures  are  low. 

118.  Many  of  the  new  entrants 
advocate  placing  much  of  the  burden  of 
cost-recovery  for  interim  measures  on 
the  incumbent  LECs.  Jones  Intercable, 
along  with  several  other  cable  interests, 
argues  that  the  incumbent  LECs  and 
new  LECs  should  recover  the  costs  of 
interim  meesures  under  a  "bill  and 
keep"  system,  under  which  inctunbent 
LECs  and  new  entrants  would  not 
charge  each  other  for  interim  number 
portability  arrangements  that  require 
them  to  forward  calls  of  customers  who 
have  changed  service  providers.  In  the 
alternative,  Jones  Intercable  contends 
that  incumbent  LECs'  charges  for 
interim  number  portability  services 
should  be  equal  to  or  less  than  the  LECs' 


Incrammtal  coat  of  providing  those 
services.  Telepott  abo  supports  the 
provision  of  interim  portabilUy 
measures  with  no  intercarrier  usage 
charges. 

119.  Several  commenten  propose 
large  discmmts  comparable  to  those 
mandated  for  non-equal  access  during 
the  transition  to  equal  access. 
Competitive  Carriers  assert  that 
allowing  LECs  to  charge  retail  prices 
would  discourage  provision  of  Icmg- 
totm  number  portability.  MCI  argues 
that  portability  is  a  network  function, 
not  a  service,  and  proposes  that  all  local 
carriers  share  the  costs  or  at  least  that 
incumbent  LECs  not  be  allowed  to 
recover  mors  than  the  incremental  costs. 
AT&T  and  MFS  argue  that  any  interim 
measures  should  be  provided  at  rates 
that  encourage  incuinbents  to  oRar  the 
most  efficient  routing  available,  or 
reflect  these  measures'  inferior  quaUty 
and  true  coats.  ALTS  and  MFS  furdier 
argue  that  competitive  local  exchange 
caniers  should  be  entitled  to  retain  all 
terminating  access  charges.  SimiUrly, 
MQ  and  NCTA  argue  that  the 
terminating  access  charges  paid  by  KCs 
should  be  shared  with  the  competitor 
that  actually  completes  calls  forwarded 
to  it. 

120.  AT&T  and  Ma  argue  that  the 
1996  Act  requires  that  the  costs  of 
providing  interim  number  portability 
measures  be  borne  by  all 
telecommunicatians  carriers  on  a 
competitively  neutral  basis.  MFS  argues 
that  interim  measures  should  be 
provided  at  no  cost  or  in  the  alternative, 
allocated  on  revenues  net  of  payments 
to  intermediaries.  Several  LECs,  in 
contrast,  claim  that  the  competitively 
neutral  standard  prohibits  requiring 
incumbent  LECs  to  subsidize  their 
competitors  by  providing  interim 
measures  for  bee  or  at  deeply 
discounted  rates.  Ameritech  asserts  that 
section  251(e)(2)'s  "competitively 
neutral"  standard  for  cost  recovery  does 
not  apply  to  interim  portabiUty  at  aU.  It 
asserts  that  interim  portability  is 
addressed  in  section  27l(c)(2)[B)(xi). 
and  therefore  the  Corrunission  is  not 
authorized  under  the  BOC  checklist  to 
eliminate  or  dlscoimt  interim  portability 
rates  below  levels  that  state 
conunissions  have  already  judged 
reasonable.  Similarly,  BellSouth  argues 
that  Congress's  endorsement  of  interim 
RCF  and  DID  arrangements  in  the  BOC 
checklist,  and  the  1996  Act's  structure 
of  requiring  stato-approved  carrier 
negotiations  for  intercotmectioo 
agreements,  compel  the  conclusion  that 
RCF  and  DID  cost  recovery  issues  be  left 
to  the  states. 
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b.J)iKiusloci 

121.  In  light  of  our  statutory  mandAte 
that  local  exchange  carriers  prt)vide 
number  portability  through  RCF,  DID,  or 
other  comparable  arrangements  until  a 
long-term  number  portability  approach 
is  implemented,  we  must  adopt  cost 
recovery  principles  for  currently 
available  number  portability  that  satisfy 
the  1996  Act.  We  emphasize  that  the 
C06t  recovery  principles  set  forth  below 
will  apply  only  until  a  long-term 
number  portability  method  can  be 
deployed.  As  we  have  indicated, 
deployment  of  long-term  number 
poitability  should  begin  no  later  than 
October  1997,  so  currently  available 
number  portability  arrangements,  and 
the  associated  cost  recoveiy  mechanism, 
should  be  in  place  for  a  relatively  short 
period. 

122.  It  is  also  important  to  recognize 
that  the  costs  of  currently  available 
number  portability  are  incurred  in  a 
substantially  difierent  foshion  than  the 
costs  of  long-term  number  portability 
arrangements.  First,  the  capability  to 
provide  number  portability  through 
currently  available  methods,  such  as 
RCF  and  DID,  already  exists  in  most  of 
today's  networks,  and  no  additional 
network  upgrades  are  necessary.  In 
contrast,  long-term,  or  database,  number 
portability  methods  require  significant 
network  upgrades,  including 
installation  of  number  portuility- 
specific  switch  software, 
implementation  of  SS7  and  IN  or  AIN 
capability,  and  the  construction  of 
multiple  number  portability  databases. 
Second,  the  costs  of  providing  number 
portability  in  the  immediate  term  are 
incurred  solely  by  the  carrier  providing 
the  forwarding  service.  Long-term 
nxamber  portability,  in  contrast,  will 
require  all  carriers  to  incur  costs 
associated  with  the  Installation  of 
number  portability-specific  software 
and  the  construction  of  the  number 
portability  databases.  Those  costs  will 
have  to  be  apportioned  in  some  fashion 
among  all  carriers.  Fiiully,  we  note  that, 
initially,  the  costs  of  providing  currently 
available  number  portability  will  be 
incuned  primarily  by  the  incumbent 
LEG  network  because  most  customers 
will  be  forwarding  numbers  from  the 
inciunbents  to  the  new  entrants. 

123.  Parties  have  advanced  a  wide 
range  of  methods  for  recovering  the 
costs  of  currently  available  number 
portability  measures,  including 
arrangements  whereby  neither  carrier 
charges  the  other  for  provision  of  such 
measures  and  incremental,  cost-based 
pricing  schemes.  In  addition,  several 
states  have  adopted  diSerent  cost 
recovray  mechanisms.  For  example,  in 


Florida,  canisn  have  negotiated 
appropriate  rates  for  currently  available 
measures.  The  Louisiana  PSC  has 
adopted  a  two-tiered  approach  to 
pricing  of  currently  available  measures. 
In  the  first  instance,  carriers  are 
permitted  to  negotiate  an  appropriate 
rate.  If  the  parties  cannot  agree  upon  a 
rate,  the  PSC  will  determine  the 
appropriate  rate  that  can  be  charged  by 
the  forwarding  carrier  based  on  cost 
studies  filed  by  the  carriers.  These  rates 
are  not  required  to  be  set  at  long-run 
incremental  costs  (LRIC)  or  total  service 
long-run  incremental  costs  (TSLRIC). 
however. 

124.  In  addition,  incumbents  and  new 
entrants  have  voluntarily  negotiated  a 
variety  of  cost  recovery  methods. 
Carriers  in  Rochester.  New  York,  for 
example,  are  voluntarily  using  a  formula 
that  allocates  the  incremental  costs  of 
currently  available  number  portability 
measures,  through  an  annual  suftharge 
assessed  by  the  carrier  from  which  the 
niunber  is  transferred.  The  charge 
assessed  on  each  carrier  is  the  product 
of  the  total  number  of  forwarded 
minutes  and  the  incremental  per-minute 
costs  of  switching  and  transport, 
multiplied  by  the  ratio  of  a  particular 
carrier's  forwarded  telephone  numbers 
relative  to  total  working  numbers  in  the 
area.  In  addition,  Rochester  Telephone 
has  agreed  not  to  charge  competitors  for 
the  first  SI  million  of  the  cost  of  number 
portability.  The  New  York  DPS  has 
adopted  this  formula  for  the  New  York 
Metropolitan  area  as  well.  Ameritech 
and  MPS  recently  entered  into  an 
agreement  for  Ameritech's  five-state 
region  under  which  MFS  will  pay 
Ameritech  $3'per  line  per  month  for 
interim  measures.  MFS  plans  to  seek 
regulatory  approval  to  allocate  that  cost 
under  a  formula  that  would  require  MFS 
to  pay  a  portion  of  the  53  charge  equal 
to  the  ratio  of  MFS's  gross 
telecommtmications  service  revenues, 
net  of  its  payments  to  other  carriers,  to 
Ameritech's  gross  telecommunications 
revenues,  net  of  payments  to  other 
carriers. 

125.  Our  cost  recovery  principles  for 
currently  available  methoids,  of  course, 
must  comply  with  the  statutory 
requirements  of  the  1996  Act.  In 
addition,  consistent  with  the  pro- 
competitive  objectives  of  the  1996  Act, 
we  seek  to  create  incentives  for  LECs, 
both  incnmbents  and  new  entrants,  to 
implement  long-term  number  portability 
at  the  earliest  possible  date,  since,  as  we 
have  noted,  long-term  number 
portability  is  clearly  preferable  to 
existing  number  portability  methods. 
The  piinciples  we  adopt  should  also 
mitigate  any  anti-competitive  effects 
that  may  arise  if  a  carrier  falsely  inflates 


the  cost  of  currently  available  number 
portability. 

126.  In  our  interconnection 
proceeding,  we  have  sought  comment 
on  our  tentative  conclusion  that  the 
1996  Act  authorizes  us  to  sat  priting 
principles  to  ensure  that  rates  for 
interconnection,  unbundled  network 
elements,  and  collocation  are  just, 
reasonable,  and  nondiscriminatory.  We 
need  not,  however,  reach  in  this 
proceeding  the  issue  of  whether  section 
251  generally  gives  us  authority  over 
pricing  for  interconnection  because  the 
statute  sets  forth  the  standard  for  the 
recovery  of  number  portability  costs  and 
grants  the  Commission  the  express 
authority  to  implement  this  standard. 
Specifii^ly,  section  2Sl(e)(2)  requires 
that  the  costs  of  "number  portability  be 
borne  by  all  telecommunications 
carriers  on  a  competitively  neutral  basis 
as  determined  by  the  Commission."  We 
therefore  conclude  that  section  251(e)(2) 
gives  us  specific  authority  to  prescribe 
pricing  principles  that  ensure  that  the 
costs  of  number  portability  are  allocated 
on  a  "competitively  neutral"  basis. 

127.  In  exercising  our  authority  under 
section  251(e)(2),  we  conclude  that  we 
should  adopt  guidelines  that  the  states 
must  follow  in  mandating  cost  recovery 
mechanisms  for  currently  available 
number  portability  methods.  To  date, 
the  state  commissions  have  adopted 
difbreni  cost  recovery  methods.  We 
seek  to  articulate  general  criteria  that 
conform  to  the  statutory  requirements, 
but  give  the  states  some  flexibility 
during  this  interim  period  to  continue 
using  a  variety  of  approaches  that  are 
consistent  with  the  statutory  mandate. 
The  states  are  also  free,  if  they  so 
choose,  to  require  that  tarifls  for  the 
provision  of  currently  available  number 
portability  measures  be  filed  by  the 
carriers. 

128.  In  establishing  the  standard  for 
number  portability  cost  recovery, 
section  2Sl(e)(2)  sets  forth  three  specific 
elements,  which  we  must  interpret. 
First,  we  must  determine  the  meaning  of 
number  portability  "costs;"  second,  we 
must  interpret  the  phrase  "all 
telecommunications  carriers:"  and 
third,  we  must  construe  the  meaning  of 
the  phrase  "competitively  neutral." 

129.  The  costs  of  currently  available 
number  portability  are  the  incremental 
costs  incurred  by  a  LEC  to  transfer 
numbers  initially  and  subsequently 
forward  calls  to  new  service  providers 
using  existing  RCF,  DID,  or  other    . 
comparable  measures.  According  to  the 
record,  the  costs  of  RCF  difier 
depending  on  where  the  call  originates 
in  a  carrier's  network.  Calls  that 
originate  on  the  switch  fixun  which  a 
ntmiber  has  been  forwatdad  (intraofBce 


calls)  result  in  fewer  costs  than  calls 
that  wiginate  from  other  switches 
(Interoffice  calls).  This  is  because  fewer 
transport  and  switching  costs  are 
incurred  in  the  forwarding  of  an 
Intraoffice  call.  The  BOCs  claim,  for 
example,  that  there  are  essentially  three 
costs  incurred  in  the  provision  of  RCF 
for  an  intraoffice  call:  (1 1  Switching 
costs  incurred  by  the  original  switdi  in 
determining  that  the  number  is  no 
longer  resident;  (2)  switching  costs 
incurred  in  performing  the  RCF 
translation,  which  identifies  the  address 
of  the  receiving  switch;  and  (3) 
switching  costs  incurred  in  redirecting 
the  call  from  the  original  switch  to  the 
switch  to  which  the  number  has  been 
forwarded.  The  BOCs  further  assert  that 
the  additional  costs  incurred  for  an 
interoffice  call  include:  (1)  The 
tiaiisport  costs  incurred  in  directing  the 
call  from  the  tandem  or  end  office  to  the 
office  from  which  the  number  was 
transferred  and  back  to  the  tandem  or 
end  office;  and  (2)  remote  tandem  or 
and  office  switching  costs.  There  is 
conflicting  evidence  in  the  record  on 
whether  these  costs  are  incurred  on  a 
per-minute,  per-call,  or  some  fixed 
oasis.  State  commissions  in  some  states 
have  set  cost-based  rates  for  currently 
available  number  portability  measures. 
In  order  to  do  so,  states  have  used 
di%rent  methods  of  identifying  costs, 
including  LRIC,  TSLRIC,  and  direct 
embeddml  cost  studies.  In  CaUfomia 
and  nhnois,  the  state  commissions  set 
cost-based  fixed  monthly  rates  for  RCF. 
while  in  New  York  and  Maryland,  the 
commissions  set  cost-based  rates  for 
minutes  of  use.  In  addition,  there  is 
some  evidence  in  the  record  that 
carriers  inciu*  some  non-recurring  costs 
in  the  provision  of  currently  available 
methods  of  number  portabiUty.  Several 
states,  such  as  California,  Illinois,  and 
Maryland,  have  permitted  the  carrier 
forwarding  a  number  to  recover  such 
non-recurring  costs  as  a  one-time,  non- 
recurring chuge. 

130.  Section  2Sl(e)(2)  of  the 
Commimications  Act  requires  that  the 
costs  of  providing  number  portability  be 
borne  by  "all  telecommunications 
carriers."  No  party  commented  on  the 
meaning  of  the  term  "all 
telecommunications  carriers."  Read 
literally,  the  statutory  language  "all 
telecommunications  carriers"  would 
appear  to  include  any  provider  of 
telecommunications  services.  Section  3 
of  the  Conununications  Act  defines 
telecommunication*  services  to  mean 
"the  offering  of  telecommunications  for 
a  fee  directly  to  the  public,  or  to  such 
classes  of  users  as  to  be  effectively 
available  directly  to  the  public. 


regardless  of  &u:iUties  used."  Under  this 
reading,  slates  may  require  all 
telecommunications  carriers — including 
incumbent  LECs,  new  LECs,  CMRS 
providers,  and  IXCs — to  share  the  costs 
incurred  in  the  provision  of  currently 
available  number  portability 
arrangements.  As  discussed  in  greater 
detail  below,  states  may  apportion  the 
incremental  costs  of  currently  available 
measures  among  relevant  carriers  by 
using  competitively  neutral  allocators, 
such  as  gross  telecommunications 
revenues,  ntmiber  of  lines,  or  number  of 
active  telephone  number*. 

131.  Section  2Sl(e)(2]  of  the  Act  states 
that  the  costs  of  number  portability  an 
to  be  "borne  by  all  telecommunications 
carriers  on  a  competitively  neutral  basis 
as  determined  by  the  Commission."  We 
Interpret  "on  a  competitively  neutral 
basis"  to  mean  that  the  cost  of  number 
portability  borne  by  each  carrier  does 
not  affect  significantly  any  carrier's 
ability  to  compete  with  other  carriers  for 
customers  in  the  marketplace.  Congress 
mandated  the  use  of  niunber  portabiUty 
so  that  customers  could  change  carriers 
with  as  little  difficulty  as  possible.  Our 
interpretation  of  "borne  *  •  *  on  a 
competitively  neutral  basis"  reflects  the 
belief  that  Congress's  intent  should  not 
be  thwarted  by  a  cost  recovery 
mechanism  that  makes  it  economically 
infeasible  for  some  carriers  to  utilize 
number  portability  when  competing  for 
customers  served  by  other  carriers. 
Ordinarily  the  Conunission  follows  cost 
causation  principles,  under  which  the 
purchaser  of  a  service  would  be 
required  to  pay  at  least  the  incremental 
cost  incurred  in  providing  that  service. 
With  respect  to  number  portability. 
C^ongress  has  directed  that  we  depart 
from  cost  causation  principles  if 
necessary  in  order  to  adopt  a 
"competidvely  neutral"  standard, 
because  numbar  portability  is  a  network 
function  that  is  required  for  a  carrier  to 
compete  with  the  carrier  that  is  already 
serving  a  customer.  Depending  on  the 
technology  used,  to  price  number 
portability  on  a  cost  causative  basis 
could  defeat  the  purpose  for  which  it 
was  mandated.  We  emphasize,  however, 
that  this  statutory  mandate  constitutes  a 
rare  exception  to  the  general  principle, 
long  recognized  by  the  Commission, 
that  the  cost-causer  should  pay  for  the 
costs  that  he  or  she  inciirs. 

132.  Our  interpretation  suggests  that  a 
"competitivBly  neutral"  cost  recovery 
mechanism  should  satisfy  the  following 
two  criteria.  First,  a  "competitively 
neutral"  cost  recovery  mechanism 
should  not  give  one  service  provider  an 
appreciable,  incremental  cost  advantage 
over  another  service  provider,  when 
competing  for  a  specific  subscriber.  In 


other  %vards,  the  recovery  marfianism 
should  not  have  a  disparate  effect  on  the 
incremental  costs  of  competing  carriers 
seeking  to  serve  the  same  customer.  The 
cost  of  number  portability  borne  by  a 
fadlities-baBed  new  entrant  that  wins  a 
customer  away  from  an  incumbent  LEC 
is  the  payment  that  the  new  entrant 
must  make  to  the  incumbent  LEC  The 
higher  this  payment,  the  higher  the 
price  the  new  entrant  must  charge  to  a 
customer  to  serve  that  customer 
profitably,  which  will  put  the  new 
entrant  at  a  competitive  disadvantage. 
We  thus  interpret  our  first  criterion  as 
meaning  that  the  incremental  payment 
made  by  a  new  entrant  for  winning  a 
customer  that  ports  bis  number  caimol 
put  the  new  entrant  at  an  appreciable 
cost  disadvantage  relative  to  any  other 
carrier  that  could  serve  that  customer. 

133.  An  example  illustrates  the 
application  of  this  criteria.  When  a 
fodlities-baaed  carrier  that  competes 
against  an  inciunbent  LEC  for  a 
customer,  the  Incumbent  LEC  inctjrs  no 
cost  of  number  portability  if  it  retains 
the  customer.  If  the  fadliUes-besed 
carrier  wins  the  customer,  an 
incremental  cost  of  number  portability 
is  genented.  The  share  of  this 
inoemental  coat  borne  by  the  new 
entrant  that  wins  the  customer  carmot 
be  so  high  as  to  put  it  at  an  appreciable 
cost  disadvantage  relative  to  the  cost  the 
incumbent  LEC  would  incur  if  it 
retained  the  customer.  Thus,  the 
incremental  payment  by  the  new  enlnnt 
if  it  wins  a  customer  would  have  to  be 
close  to  zero,  to  approximate  the 
incrameotal  number  portability  cost 
borne  by  the  Incumbent  LEC  if  it  retaiiu 
the  customer. 

134.  A  couple  of  additional  examples 
may  further  clarify  and  illustrate  this 
criterion.  On  the  one  hand,  a  cost 
recovery  mechanism  that  Imposes  the 
entire  incremental  cost  of  currently 
available  number  portability  on  a 
faciUties-based  new  entrant  woald 
violate  this  criterion.  TTiis  cost  recovery 
mechanism  would  impose  an 
incremental  cost  on  a  bcilities-based 
entrant  that  neither  the  incumbent,  nor 
an  entrant  that  merely  resold  the 
incumbent's  service,  would  have  to 
bear,  because  neither  the  Incumbent  nor 
the  reseller  would  have  to  use  currently 
available  number  portability  measiues 
in  order  for  the  prospective  customer  to 
keep  his  or  her  existing  number.  On  the 
other  hand,  a  cost  recovery  mechanism 
that  recovers  the  cost  of  currently 
available  number  portability  through  a 
imiform  assessment  on  the  revenues  of 
all  telecommunicatloiu  carriers,  less 
any  charges  paid  to  other  carriers, 
would  satisfy  this  criterion.  This 
approach  does  not  disparately  affect  the 
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incraxnental  cost  of  winning  a  specific 
costomer  or  group  of  customers,  because 
aLEC  witb  a  small  share  of  the  market's 
revenue  would  pay  a  percentage  of  the 
incremental  cost  of  number  portability 
that  will  be  small  enough  to  have  no 
appreciable  affect  on  the  new  entrant's 
aoility  to  compete  for  that  customer. 

135.  The  second  criterion  fOT  a 
"competitively  neutral"  cost  recovery 
mechanism  is  that  it  should  not  have  a 
disparate  effect  on  the  ability  of 
competing  service  providers  to  earn 
normal  returns  on  their  investment  If, 
for  example,  the  total  costs  of  currently 
available  number  portability  are  to  be 
divided  equally  among  four  competing 
local  exchange  carriers,  including  both 
the  incumbent  L£C  and  three  new 
entrants,  within  a  specific  service  area, 
the  new  entrant's  share  of  the  cost  may 
be  so  large,  relative  to  its  expected 
profits,  that  the  entrant  would  decide 
not  to  enter  the  market.  In  contrast, 
recovering  the  costs  of  currently 
available  number  portability  from  all 
carriers  baaed  on  each  local  exchange 
carrier's  relative  number  of  active 
telephone  numbers  would  not  violate 
this  criterion,  since  the  amount  to  he 
recovered  from  each  carrier  would 
increase  with  the  carrier's  size, 
measured  in  terms  of  active  telephone 
numbers  or  some  other  measure  of 
carrier  size.  In  addition,  allocating 
currently  available  number  portability 
costs  based  on  active  telephone 
numbers  results  in  approximately  equal 
per-customer  costs  to  each  carrier.  We 
also  believe  that  assessing  costs  on  a 
per-telephone  number  basis  should  give 
no  carrier  an  advantage,  relative  to  its 
competitors.  An  alternative  mechanism 
that  would  also  satisfy  our  competitive 
neutrality  requirement  would  be  to 
recover  currently  available  number 
portability  costs  from  all  carriers, 
including  local  exchange, 
interexchange.  and  CMRS  carriers, 
based  on  their  relative  number  of 
presubscribed  customers. 

136.  We  conclude  that  a  variety  of 
approaches  currently  in  use  today 
essentially  comply  with  our  competitive 
neutrality  criteria.  One  example  is  the 
formula  voluntarily  being  used  by 
carriers  in  Rochester,  NY,  and  adopted 
by  the  NY  DPS  in  the  New  York 
metropolitan  area.  Specifically,  this 
mechanism  allocates  the  incremental 
costs  of  currently  available  number 
portability  measures,  through  an  axmua] 
surcharge  assessed  by  the  incumbent 
LEC  from  which  the  niunber  is  - 
transferred.  This  surcharge  is  based  on 
each  carrier's  number  of  ported 
telephone  numbers  relative  to  the  total 
number  of  active  telephone  numbers  in 
the  local  service  area.  Similarly,  as 


noted  above,  a  cost  recovery  mechanism 
that  allocates  ntunber  portaoiUty  coats 
based  on  a  carrier's  number  of  active 
telephone  numbers  (or  lines)  relative  to 
the  total  number  of  active  telephone 
numbers  (or  lines)  in  a  service  area 
would  also  satisfy  the  two  criteria  for 
competitive  neutrality.  As  noted  above, 
MFS  in  Illinois  plans  to  seek  regulatory 
approval  for  a  similar  formula  that 
would  allocate  the  costs  of  currently 
available  measures  between  it  and 
Ameritech  based  on  each  carrier's  gross 
telecommunications  revenues  net  of 
charges  to  other  carriers.  A  third 
competitively  neutral  cost  recovery 
mechanism  would  be  to  assess  a 
imifbrm  percentage  assessment  on  a 
carrier's  gross  revenues  less  charges 
paid  to  other  carriers.  Finally,  we 
believe  that  a  mechaniam  that  requires 
each  carrier  to  pay  for  its  own  costs  of 
ciirrently  available  number  portability 
measures  would  also  be  permissible. 

137.  The  coat  recovery  mechanisms 
desczibed  in  the  preceding  paragraphs 
define  paymeots  made  by  new  entrants 
to  incumbent  LECs  for  providing 
number  portability.  We  recognize  that 
incumbent  LECs  must  make  payments 
to  new  entrants  if  the  inctunbent  LEC 
wins  a  customer  of  the  new  entrant  that 
wants  to  port  its  number.  To  be 
competitively  neutral,  the  inctunbent 
LEC  would  have  a  reciprocal 
compensation  arrangement  with  each 
new  entrant.  That  is,  the  incumbent  LEC 
would  pay  to  the  new  entrant  a  rate  for 
number  portability  that  was  equal  to  the 
rate  that  the  new  entrant  pays  the 
inctunbent  LEC. 

138.  In  contrast,  requiring  the  new 
entrants  to  bear  all  of  the  costs, 
meastired  on  the  basis  of  incremental 
costs  of  ctinently  available  niunber 
portability  methods,  would  not  comply 
with  the  statutory  reqiurements  of 
section  2Sl(e)(2).  Impoeing  the  full 
incremental  cost  of  number  portability 
solely  on  new  entrants  would 
contravene  the  statutory  mandate  that 
all  carrien  share  the  cmrt  of  ntimber 
portability.  Moreover,  as  disciissed 
above,  incremental  cost-based  charges 
would  not  meet  the  first  criterion  for 
"competitive  neutrality"  because  a  new 
faciUties-based  carrier  would  be  placed 
at  an  appreciable,  incremental  cost 
disadvantage  relative  to  another  service 
provider,  when  competing  for  the  same 
ctistomer.  Rates  for  interim  number 
portability  wotild  also  not  meet  the 
second  criterion  if  they  approximate  the 
retail  price  of  local  service.  New 
entrants  may  eSectively  be  precluded 
from  entering  the  local  exchange  market 
if  they  are  required  to  bear  all  me  costs 
of  ctirrently  available  niunber 
portability  measures.  Retail  rates  for  call 


forwarding,  to  the  extent  they  are  set 
above  incremental  costs,  would  also  not 
meet  the  principles  of  competitive 
neutrality  for  the  same  reasons  that 
Incremental  cost -based  rates  would  not. 
Finally,  placing  the  full  cost  burden  of 
ntunber  portability  on  new  entrants 
would  also  deter  customers  of 
incumbent  carriers  from  transferring  to 
a  new  service  provider  to  the  extent  that 
the  entrant  passes  on  the  cost  of 
cturontly  available  number  portability, 
in  the  form  of  higher  prices  for 
customers.  In  addition,  if  incumbent 
LECs  were  not  reqtured  to  bear  a  portion 
of  the  incremental  costs  of  cturently 
available  ntunber  portability  measures, 
they  would  have  an  incentive  to  delay 
implementation  of  a  long-term  number 
portability  method. 

1 39.  A  carrier  has  a  number  of  options 
for  seeking  relief  if  it  believes  that  the 
pricing  provisions  for  number 
portability  offered  by  a  I£C  violate  the 
statutory  standard  in  section  2S1(e)(2), 
the  rules  we  set  forth  in  this  order,  or 
state-mandated  cost  recovery 
mechanisms.  Firat,  it  may  bring  action 
against  the  carrier  in  federal  district 
court  purauant  to  section  207  for 
damages  or  file  a  section  208  complaint 
against  another  carrier  alleging  a 
violation  of  the  Act  or  the  Commission's 
rules.  Alternatively,  the  carrier  may  file 
a  request  for  declaratory  ruling  with  the 
Commission,  seeking  our  view  on 
whether  the  statute  and  our  rules  have 
been  properly  applied.  Finally,  carriers 
in  many  instances  will  be  able  to  ptusue 
existing  avenues  before  their  state 
commission  if  a  dispute  arises  regarding 
recovery  of  currently  available  ntunber 
portability  costs. 

140.  Finally,  in  response  to  questions 
concerning  the  appropriate  treatment  of 
terminating  access  charges  in  the 
interim  ntunber  portabiUty  context,  we 
conclude  that  the  meet-point  billing 
arrangements  between  neighboring 
incumbent  l,ECs  provide  the 
appropriate  model  for  the  proper  access 
billing  arrangement  for  interim  number 
portahiUty.  We  decline  to  require  that 
all  of  the  terminating  interstate  access 
charges  paid  by  IXCs  on  calls  forwarded 
as  a  result  of  RCF  or  other  comparable 
niunber  portability  measures  be  paid  to 
the  competing  local  service  provider. 
On  the  other  hand,  we  believe  that  to 
permit  incumbent  LECs  to  retain  all 
terminating  access  charges  would  be 
equally  inappropriate.  Neither  the 
forwarding  carrier,  nor  the  terminating 
carrier,  provides  all  the  facilities  when 

a  call  is  ported  to  the  other  carrier. 
Therefore,  we  direct  forwarding  carriers 
and  terminating  carriers  to,  assess  on 
IXCs  charges  for  terminating  access 
through  meet-point  billing 


arrangements.  The  ovararchirig 
principle  is  that  the  cairieis  are  to  share 
in  the  access  revenues  received  for  a 
ported  call.  It  is  up  to  the  carriers 
whether  they  each  issue  a  bill  for  access 
on  a  ported  call,  or  whether  one  of  them 
issues  a  biU  to  the  IXCs  covering  all  of 
the  traitsfiBrTed  calls  and  shares  the 
correct  portion  of  the  revenues  with  the 
other  carrien  involved.  If  the 
terminating  carrier  is  unable  to  identify 
the  particular  IXC  carrying  a  forwarded 
call  for  purposes  of  assessing  access 
charges,  the  forwarding  carrier  shall 
provide  the  terminating  carrier  iwith  the 
necessary  inionnation  to  permit  the 
terminating  carrier  to  issue  a  bill.  This 
may  include  sharing  percentage 
interstate  usage  (PIU)  data  and  may 
require  the  terminating  entity  to  issue  a 
bill  based  on  allocated  interstate 
minutes  per  IXC  as  derived  from  data 
provided  by  the  forwardirig  carrier. 

G.  Number  PoitabUity  by  CMRS 
Providers 

1.  Backgtoimd 

141.  In  our  NFRM,  we  sooght 
comment  and  other  infonnation  on  the 
competitive  significance  of  service  - 
provider  portability  for  the  development 
of  competition  between  CMRS  and 
wireline  service  providers.  We  also 
sotight  comment  on  the  current,  and 
estimated  future,  demand  of  conunercial 
mobile  radio  service  customers  for 
portable  wireless  telephone  numbers 
when  they  change  their  service  provider 
either  to  another  CMRS  provider  or  to 

a  wireline  service  provider.  Finally,  we 
sought  comment  on  whether  the 
burdens  of  implementing  service 
provider  port^ility  (1)  betvreen  CMRS 
carriera,  and  (2)  between  CMRS  and 
wireline  carriers  are  similar  to  the 
burdens  of  implementing  service 
provider  port^iility  between  tvireline 
carders. 

2.  Position  of  the  Parties 

142.  Parties  commenting  on  CMRS 
issues  generally  fall  into  three  groups. 
One  group  consists  of  the  providers  of 
Personal  Communications  Services 
(PCS).  The  PCS  prervidere  are  just 
begirming  to  build  advanced  wireless 
networks  to  enter  the  market.  Their 
successful  market  entry  depends  largely 
upon  convincing  constuners  of  other 
commercial  mobile  radio  services,  e.g., 
cellular,  to  switch  to  PCS.  The  PCS 
providers  therefore  want  number 
portability  to  be  implemented  as  soon  as 
technically  possible.  A  second  group  is 
composed  primarily  of  cellular 
providers,  along  with  paging  and 
messa^g  service  providere.  Parties  in 
this  category  are  generally  inctunbent 


sanrice  providers  with  relatively  less 
sophisticatsd  systems.  These  parties 
generally  claim  that  ruimber  portability 
is  unnecessary  in  the  CMRS 
marketplace  and  oppose  being  teqtiiTed 
to  upgrade  their  networks  tor  such 
capabilities  at  allegedly  great  expense.  A 
third  group  inclirdes  parties,  such  as 
Ameritach  and  AT&T  Wireless,  that 
support  implementation  of  niunber 
porubility  by  CMRS  providers,  but  on  a 
later  deploynent  schedule  than  wireline 
portability  so  as  to  allow  time  for 
technical  iasues  specific  to  CMRS  to  be 
resolved. 

143.  Authority  to  flequire  CMRS 
Providers  To  Provide  Number 
Portability.  SBC  Communications  argues 
that  CMRS  providers  have  no  obligation 
to  provide  ntnnber  portability  under  the 
1996  Act,  since  the  1996  Act  imposes 
that  duty  only  on  LECs,  and  the 
definition  of  LEC  specifically  excludes 
CMRS  providers.  As  a  result,  SBC 
Commtmications  claims^tbe 
Commission  sbotild  examine  CMRS 
portability  separately  from  wireline 
portability.  Similariy,  B^  Atlantic 
NYNEX  Mobile.  Arch/AirTouch  Paging, 
and  MobileMedia  argue  that  the  1996 
Act  and  its  legislative  history 
demonstrate  that  the  number  portabUtty 
obligation  of  section  2Sl(b)(2)  was  not 
intended  to  apply  to  CMRS  providers. 
BellSouth  further  argues  that  CMRS 
providers  should  not  be  required  to  oBbt 
portability  until  they  compete  directly 
with  a  LEC.  Moreover,  Bell  Atlantic 
NYNEX  Mobile  asserts  that  secdoo  33Z 
of  the  Communicatians  Act  only 
subjects  CMRS  providera  to  limited 
regulation,  where  there  is  a  "clear  cut 
need"  for  doing  so. 

144.  Importance  of  Number 
Portability  to  CMRS  Providers.  Most  PCS 
providers  maintain  that  number 
portability  is  important  in  the  CMRS 
industry  because  it  will  promote 
competition  between  diSefent  types  of 
CMRS  providers.  PCIA  supports  long- 
term  number  portabiUty  solutions  for 
broadband  PCS  systems  when  they  are 
technically  feasible,  and  urges  the 
Commission  to  set  a  consistent  long- 
term  nationwide  policy  for  number 
portabiUty.  Omnipoint,  a  tvinner  of 
several  Ucenses  in  the  broadband  PCS  C 
Block  auction,  explains  that  the  success 
of  PCS  entry  depends  on  whether  PCS 
providera  can  attract  a  significant  share 
of  embedded  cellular  customera. 

145.  PCIA  maintains  that  ntunber 
portabiUty  is  of  considerable 
competitive  importance  to  the 
broadband  CMRS  market  because  the 
advantages  of  portabiUty  will  be  a 
significant  factor  in  consumers' 
decisions  to  change  providera  even 
though  they  must  endure  the 


inconvenience  of  changing  aquipment 
to  do  so.  PCS  Primeco  claims  that 
arguments  made  by  incumbent  cellular 
companies  that  downplay  the 
importance  of  CMRS  nuinbar  portability 
are  baaed  on  the  fact  that  cturent 
cellular  subscribers  usuaUy  do  not  make 
their  ntunbers  widely  known  bacaasa, 
under  existing  olhilar  pricing  plans, 
subscribai*  typically  pay  for  both 
inbound  and  outbound  calls.  PCS 
Primeco  contmds  that,  since  caUnlar 
and  other  C^4RS  customera  do  not 
distribute  their  niushers  widely,  such 
customen  cturently  may  not  regard 
ntunber  portabiUty  as  an  important 
factor  in  deciding  whether  to  switch 
CMRS  providera.  PCS  Primeco  ssaerta 
that  in  the  future,  as  OCRS  providera 
compete  to  become  a  substitute  for 
wireline  seTvlceT  they  will  not  assess 
charges  on  inbound  calls,  and  0>4RS 
customera  wiU  assign  the  same 
importance  to  ntunber  portabiUty  aa 
wireline  subaciibera  do  today.  PCIA 
argues  similarly  that  portabiUty  will 
faciUtate  the  convergence  of  and 
competition  between  Oi(RS  and 
wireline  services,  which  will  likely 
result  in  cellular  customen  publishing 
their  telephone  numbers.  PQA  adds 
that  the  ahiUty  to  traiufer  telephone  - 
numbers  between  wireline  and  CMRS 
carrien  ameUorates  "number 
exhaustion"  concerns.  The  Qlinus 
Commerce  Commission  also  considera 
ntimber  portabiUty  between  wireline 
and  CMRS  providere  important. 

146.  CTIA  mainuins  that  the  CMRS 
industry  supports  the  goal  of  full 
ntunber  portabiUty  for  all 
'  telecomnounicstions  providen, 
including  CMRS  providere,  but  claims 
that  the  Commission  should  not  delay 
implementation  of  service  provider 
portabiUty  in  the  wireline  networks 
while  awaiting  network  solutions  for 
CMRS  carriera.  Most  of  the  commenting 
oeUular  providen  believe  that  number 
portabiUty  is  not  as  important  to  CMRS 
providers  as  it  is  to  wireUne  service 
providera  because  there  is  Utile  current 
demand  for  CMRS  number  portabiUty 
and  because  of  the  imique  technical 
problems  involved.  AT&T  asserts  that, 
while  number  portabiUty  is  more 
important  in  the  wireline  market  than 
the  CMRS  market,  the  Commission 
should  not  preclude  such  portabiUty  for 
CMRS  carriers.  Parties  opposing  CMRS 
portabiUty  generally  argue  that  the 
benefits  of  CMRS  portabiUty  are 
diminished  by  the  following  facton:  (1) 
Substantial  competition  already  exists 
in  the  CMRS  market  since  CMRS 
ctistomera  already  may  choose  from 
multiple  competitive  carrien:  (2)  CMRS 
ctistomera  place  less  value  on  their 
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numbers,  as  indicated  by  the  fact  that 
they  do  not  publish  them,  do  not  often 
make  them  avaiiable  through  directory 
assistance,  and  more  frequently  change 
their  telephone  numbeis^ue  to 
competition  and  a  variety  of  non- 
competitive reasons;  (3)  number 
portability  would  impair  the  ability  of  a 
carrier  to  identify  immediately  the 
vahdity  of  a  customer's  number  and 
thereby  prevent  fraudulent  use  of 
numbers;  (4)  customers  will  have  a 
disinoantivB  to  switch  carriers  because 
broadband  PCS  will  require  equipment 
that  is  not  compatible  with  incumbent 
cellular  equipment;  (5)  number 
portability  would  adversely  aSect 
roeming  capabilities  because  cellular 
carriers  rely  on  the  ability  to  identify  a 
roaming  cellular  customer's  "home 
carrier"  by  the  NPA/NXX;  (6)  service 
provider  portability  would  require 
CMKS  carriers  to  expand  significantly 
the  capacity  cf  their  roaming  databases 
to  provide  additional  information  about 
each  subscriber  and  his  or  her  current 
service  provider:  and  (7)  CMRS  uses 
difierent  signalling  protocols  than 
wireline  carriers,  which  will  make 
implementation  of  number  portability 
more  difficult. 

147.  Paging  providers  similarly 
oppose  being  required  to  provide 
number  portability.  Arcfa/AirTouch 
Paging  claims  that  the  recent 
proliferation  of  new  area  codes,  the 
introduction  of  a  variety  of  competing 
services,  and  the  avail^ility  of  800  and 
888  numbers  (and  possibly  of  portable 
SOO  and  900  numbers)  have  reduced  in 
general  the  importance  of  number 
portability  for  all  carriers.  Arch/ 
AirTouch  Paging  further  argues  against 
the  imposition  of  number  portabmtyon 
CMRS  providers  because  it  believes 
competition  will  continue  to  develop 
without  number  portability.  It  maintains 
that  various  factors,  such  as  price, 
service  quality,  coverage  area, 
equipment  fiinctions,  customer  service, 
and  enhanced  service  options  can 
overcome  the  reluctance  of  customers  to 
change  carriers.  PageNet  argues  that 
paging  and  messaging  service  providers 
should  not  be  required  to  provide 
number  portability  because  these 
services  are  already  competitive,  as  no 
single  carrier  controls  more  than  12 
percent  of  any  paging  market,  and  that 
markets,  on  average,  have  five 
competing  carriers. 

148.  Deployment  of  Long-Tenn 
SotutJons  by  CMRS  Carrien.  The  PCS 
providers  generally  assert  that  CMRS 
providers  will  face  technical  burdens 
comparable  to  wireline  carriers  in 
updating  iheir  netwo>l;s.  and  argue  that 
these  is  no  reason  to  treat  CMRS 
providers  difierently  from  wireline 


caniers.  Some  CMRS  parties  indicate 
that  it  is  technically  possible  to  update 
cellular  and  PCS  networks  to 
accommodate  long-term  number 
portability.  PCIA  acknowledges  that 
implementation  of  number  portability 
by  CMRS  providers  presents  technical 
difficulties  specific  to  CMRS,  but  argues 
that  such  difficulties  can  be  overcome. 
PCIA  asaerts  that  moM  broadband 
carriera  already  plan  to  deploy  the 
compooents  necessary  to  implement 
LRN  (i.e.,  SS7  signaling,  AIN/IN  to  do 
database  queries  and  responses,  and 
AIN  triggers).  Omnipoint  contends  that 
implementation  deadlines  for  number 
portability  should  apply  equally  to 
wireless  and  wireline  carriers,  and 
proposes  implementation  in  the  top  100 
MSAs  between  October  1997  and 
October  1998.  Competitive  Carriers 
argues  that  the  Commission's  number 
portability  rules  should  be  technology- 
neutral,  and  favors  requiring 
implementation  of  number  portability 
within  24  months  of  the  issuance  of  our 
Order  throughout  the  top  100  MSAs. 

149.  In  contrast,  several  cellular 
interests  claim  that  upgrading  cellular 
networks  to  handle  numtwr  portability 
will  require  greater  time  and  effort  than 
adapting  wireline  networka,  primarily 
because  relatively  few  cellular  networiu 
have  IN  or  AiN  capabilities,  and  because 
the  current  six-digit-based  screening 
used  to  validate  ctistomer  information 
and  handle  billing  will  have  to  be 
adapted  to  tsn-digit-based  acieening. 
These  parties  claim  that  the  necessary 
standards  for  functions  such  as  ten- 
digit-baaed  screening  have  yet  to  be 

,  developed. 

150.  Several  parties  caution  that 
implementing  number  portability  for 
CMRS  providers  will  require  more  time 
than  for  wireline  service  providers 
because  to  date  industry  efforts  aimed  at 
developing  number  portability  have 
focused  on  wireline  carriers.  For 
example.  CMRS  caniers  did  not 
partidpale  in  the  Illinois  number 
portability  workshop  and  CMRS  carriers 
generally  have  not  participated  in 
technical  trials  of  number  portability. 
PCIA  estimates  that  it  will  be  four  to 
five  years  before  CMRS  networks  are 
capable  of  implementing  long-term 
number  portability.  Similarly,  AT»T 
Wireless  argues  that  CMRS  carriers  must 
follow  a  different  implementation 
schedule  than  wireline. 

151.  Inteiim  Number  Portability 
Measures.  Many  of  the  CMRS  carriers 
oppose  requiring  CMRS  carriers  to 
provide  measures  such  as  RCF  and  DID. 
PCIA  and  Arch/ AirTouch  Paging  claim 
that  requiring  interim  measures  would 
divert  resources  fiom,  and  thus  delay 
implemantatian  of.  a  long-term  method. 


The  paging  service  providers,  in 
particular,  oppose  interim  measures  as 
not  co6t-)ustified  and  uimecessary  for 
the  already  competitive  paging  indtutry. 
According  to  PCIA.  RCF  and  DID 
currently  cannot  be  provided  by  mobile 
telephone  s%vitching  offices  and  would 
be  more  problematic  and  expensive  to 
deploy  in  a  CMRS  network  than  in  a 
wireline  network.  For  example,  PCIA 
claims  that  RCF  requires  carriers  to 
maintain  a  point  of  intercoimection 
within  eech  NPA  in  which  it  intends  to 
provide  such  servioe.  and  that, 
currently,  many  broadband  CMRS 
carriers*  switches  do  not  intercoiuiect  at 
all  such  points.  In  addition,  PCIA 
asserts  that  most  new  tiroadband 
carriers  are  already  plaiming  to  deploy 
the  components  necessary  to  implemant 
a  long-temi  database  method  as  part  of 
their  initial  network  designs. 
Consequently,  those  new  broadband 
carriers  might  have  to  spend  as  much  or 
more  to  upgrade  their  networks  to 
support  interim  measures  as  they  would 
to  upgrade  to  support  a  long-term 
databiue  method.  Because  substantial 
resources  would  have  to  be  devoted  to 
modifying  CMRS  networks  to  support 
interim  measures,  and  thus  diverted 
away  fium  modifying  CMRS  networks  to 
support  long-term  number  portability, 
requiring  implementation  of  interim 
measures  now  might  delay  future 
implementation  of  the  long-term 
method.  Other  CMRS  carriers  make 
claims  of  technical  inefficiencies,  but 
acknowledge  that  RCF  and  DID  are 
technically  poadble  for  CMRS  providers 
today. 

3.  Discusaian 

152.  Authority  to  Require  (MRS 
Providers  to  Provide  Number  Portability. 
Section  251(b)  requirae  local  exchange 
carriers  to  provide  number  portabilify  to 
all  telecommunications  carriers,  and 
thus  to  CMRS  providers  ax  well  as 
wireline  service  providers.  The  statute, 
however,  explicitly  excludes 
commercial  mobile  service  providers 
from  the  definition  of  local  exchaitge 
carrier,  and  therefore  bvm  the  section 
251  (b)  obligation  to  provide  number 
portabilify,  unless  the  Commission 
concludes  that  they  should  be  included 
in  the  definition  of  local  exchange 
carrier.  Our  recent  NPRM  on 
intercoimection  issues  raised  by  the 
1996  Act  seeks  comment  on  whether, 
and  to  what  extent.  CMRS  providers 
should  be  classified  as  LECs.  Because 
we  conclude  that  we  have  independent 
bases  of  jurisdiction  over  commercial 
mobile  servioe  providers,  we  need  not 
decide  here  whether  CMRS  providers 
must  provide  number  portability  as 
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local  exchange  carriers  under  section 
251(b). 

1S3.  We  possess  independent 
authorify  under  sections  1. 2.  4(i),  and 
332  of  the  Communications  Act  of  1934. 
as  amended,  to  require  CMRS  providers 
to  provide  number  portabilify  as  we 
deem  appropriate.  Ensuring  that  the 
portabilify  of  telephone  numbers  within 
the  United  SUtes  is  handled  efficiently 
and  fairly  is  within  our  jurisdiction 
under  these  other  provisions  of  the 
Communications  Act.  Sections  2  and 
33Z(c)(l)  of  the  Act  give  the 
Commisaion  authorify  to  regulate 
commercial  mobile  service  providers  as 
common  carriers,  except  for  the 
provisions  of  TiUe  n  that  we  specify  are 
inapplicable.  Section  1  of  the  Act 
requires  the  Commission  to  make 
available  to  all  people  of  the  United 
States  "a  rapid,  efficient.  Nation-wide, 
and  world-wide  wire  and  radio 
communication  service."  The 
Commission's  interest  in  niunber 
portability  is  bolstered  by  the  potential 
deployment  of  different  number 
portability  solutions  acrtMS  the  cotmtry, 
which  would  significantly  impact  the 
provision  of  interstate 
telecommunications  services.  Section  1 
also  creates  a  significant  federal  interest 
in  the  efficient  and  uniform  treatment  of 
numbering  because  such  a  system  is 
essential  to  the  efficient  delivery  of 
interstate  and  international 
telecommtmications.  Implementation  of 
long-term  service  provider  portabilify  by 
CMRS  carriers  will  have  an  impact  on 
the  efficient  use  and  uniform 
administration  of  the  niunbering 
resource.  Section  4(i)  grants  the 
Commission  authorify  to  "perform  any 
and  all  acta,  make  such  rules  and 
regulations,  and  issue  such  orders,  not 
inconsistent  with  [the  Communications 
Act  of  1934,  as  amended),  as  may  be 
necessary  in  the  execution  of  its 
functions."  We  conclude  that  the  public 
'  interest  is  served  by  requiring  the 
provision  of  number  portability  by 
CMRS  providers  because  number 
portability  will  promote  competition 
between  providers  of  local  telephone 
services  and  thereby  promote 
competition  between  providers  of 
interstate  access  services. 

154.  Bell  Atlantic  NYNEX  Mobile 
cites  the _CT  DPUC  Petition  in  support 
of  its  argument  that  the  Commission  can 
only  regulate  CMRS  providers  imder 
section  332  to  the  extent  clearly 
necessary,  and  that  regulation  of 
number  portabilify  is  not  clearly 
necessary  in  the  CMRS  market.  We 
conclude,  however,  that  the  CT  DPUC 
Petition  does  not  limit  our  authorify  to 
require  CMRS  providers  to  provide 
immber  portability  to  other  CMRS  or 


wireline  carriers  because  that 
pixx»eding  did  not  address  the 
Conmiission's  authority  to  require 
CMRS  providers  to  provide  number 
portability.  That  proceeding  related 
solely  to  state  authorify  to  regulate  rates 
of  CMRS  providers.  We  believe  that 
imposing  number  portability  obligations 
on  CMRS  providers  will  foster  increased 
competition  in  the  CMRS  marketplace, 
and  furthers  our  CMRS  regulatory 
poUcy  of  establishing  mooerate. 
symmetrical  regulation  of  all  services, 
and  a  preference  for  curing  market 
imperfections  by  lowering  barriers  to 
entry  in  order  to  encourage  competition. 

155.  Importance  ofNumba- 
Portability  to  CMBS  Providers.  We 
require  cellular,  broadband  PCS,  and 
covered  specialized  mobile  radio  (SMR) 
providers  (as  defined  in  the  First  Report 
and  Order  in  CC  Docket  94-54),  which 
are  the  CMRS  providers  that  are 
expected  to  compete  in  the  local 
exchange  market,  to  offer  number 
portabi^ty.  This  mandate  is  in  the 
public  interest  because  it  will  promote 
competition  among  cellular,  broadband 
PCS,  and  covered  SMR  carriers,  as  well 
as  among  CMRS  and  wireline  providers. 
We  therefore  include  those  carriers  in 
our  mandate  to  provide  long-term 
service  provider  portability,  under  the 
Commission-mandated  performance 
criteria  set  forth  above,  pursuant  to  our 
authorify  under  sections  1,  2, 4(1).  and 
332  of  the  Communications  Act  of  1934. 
This  mandate  applies  when  switching 
among  wireline  service  providers  and 
broadband  CMRS  providers,  as  well  as 
among  broadband  CMRS  providers, 
even  if  the  broadband  CMRS  and 
wireline  service  providers  or  the  two 
broadband  CMRS  providers  are 
affiUated.  We  base  this  conclusion  on 
our  view,  as  discussed  in  the  following 
paragraphs,  that  cellular,  broadband 
PCS,  and  covered  SMR  providers  will 
compete  directly  with  one  another,  and 
potentially  will  compete  in  the  future 
with  wireline  carriera. 

156.  We  specifically  exclude  at  this 
time  paging  and  other  messaging 
services,  and  the  following  CMRS 
providers  as  listed  in  part  20  of  our 
rules:  Private  Paging,  Business  Radio 
Services,  Land  Mobile  Systems  on  220- 
222  MHz,  Public  Coast  Stations,  Public 
Land  Mobile  Service,  800  MHz  Air- 
Ground  Radio- Telephone  Service. 
Offishore  Radio  Service,  Mobile  SattUite 
Services,  Narrowband  PCS  Services.  We 
do  so  because  such  services  currentiy 
will  have  littie  competitive  impact  on 
competibon  between  providers  of 
wireless  telephony  service  or  between 
wireless  and  vtrireline  carriers.  Because 
local  SMR  licensees  offering  mainly 
dispatch  services  to  specialized 


customers  in  a  non.callular  system 
configuration  do  not  compete 
substantially  with  cellular  and 
broadband  PCS  providera,  we  also 
exclude  them  from  the  number 
portability  requirements  we  adopt 
today.  For  similar  reasons,  we  aUo 
specifically  exclude  at  this  time  Local 
Multipoint  Distribution  Service  (LMDS). 
If,  however,  any  of  these  services  begins 
to  compete  in  the  local  exchange 
market,  or  if  there  are  other  public 
interest  reasons  to  require  them  to 
provide  number  portability,  we  will 
taaisess  the  exclusion  of  these  services 
from  the  requirement  to  provide  number 
portabilify. 

157.  Service  provider  portabilify 
between  cellular,  broadband  PCS,  and 
covered  SMR  providers  is  important 
because  customers  of  those  carriera.  like 
customers  of  wireline  providers,  cannot 
now  change  carriers  without  also 
rhunging  their  telephone  numbers. 
While  we  recognize  that  customen  may 
need  to  purchaae  new  equipment  when 
switching  among  such  CMRS  providera, 
the  inabiUty  of  custcmere  to  keep  their 
telephone  numbere  when  switching 
carriera  also  hindere  the  successful 
entrance  of  new  service  providera  into 
the  cellular,  broadband  PCS,  and  SMR 
markets.  We  believe,  therefore,  that 
service  provider  portabilify,  by 
eliminating  one  major  disincentive  to 
switch  carriera,  will  ameliorate 
customera'  disincentive  to  switch 
carriera  if  they  must  purchase  new 
equipment.  We  believe  service  provider 
portabilify  will  promote  competition 
between  existing  cellular  carriera,  as 
well  as  facilitate  the  viable  entry  of  new 
providera  of  iimovative  service 
offerings,  such  as  PCS  and  covered  SMR 
providers. 

158.  With  the  recent  and  expected 
future  entry  of  new  PCS  providera.  and 
the  growth  of  existing  CMRS  generally, 
we  believe  it  important  that  service 
provider  portability  for  cellular, 
broadband  PCS,  and  covered  SMR 
providera  be  made  available  so  as  to 
remove  barriera  to  competition  among 
such  providera.  Removing  barriera,  such 
as  the  requirement  of  changing 
telephone  numbera  when  changing 
providera.  will  likely  stimulate  the 
development  of  new  services  and 
technologies,  and  ctaate  int'%ntives  for 
carriera  to  lower  prices  and  costs.  We 
find  unpersuasive  arguments  that 
number  portability  is  unimportant 
because  the  CMRS  market  is  already 
substantially  competitive  since  CMRS 
customera  already  may  choose  from 
multiple  competitive  carriera.  Most 
CMRS  customera  today  subscribe  to 
cellular  service  because  broadband  PCS 
has  been  offered  for  a  very  short  time. 
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SMR  service  has  typically  been  used  for 
commiinications  among  mobile  units  of 
the  same  business  subscriber  (e.g.,  taxi 
dispatch),  and  mobile  satellite  services 
have  typically  been  used  only  in  rural 
areas.  Ine  possibility  of  entry  by  new 
competitors  can  constrain  monopolistic, 
or  in  this.  case,  duopolistic.  conduct  by 
incumbent  providers  and  thus  serve  the 
public  interest  by  potentially  lowering 
prices,  improving  service  quality,  and 
encouraging  innovation.  We  note  that 
while  the  cellular  industry,  with  two 
fadlities-besed  carriers  offering  service 
in  each  market  area,  is  more  competitive 
than  traditional  mon(^>oly  telephone 
markets,  it  is  far  fixm  perbctly 
competitive.  The  United  States 
Government  Accounting  Office,  the 
Department  of  Justice,  and  the 
Comimssion  have  determined  that  only 
limited  competition  currently  exists  in 
the  cellular  market. 

159.  We  conclude  that  number 
portability  will  bcilitate  the  entry  of 
new  service  providers,  such  as  PCS  and 
covered  SMK  providers,  into  CMRS 
markets  ctirrently  dominated  by  cellular 
carriers,  and  thus  provide  incentives  for 
incumbent  cellular  carriers  to  lower 
prices  and  increase  service  choice  and 
quality.  Indeed,  we  noted  recently  that 
competition  from  PCS,  alone,  is 
expected  to  reduce  cellular  prices  by  as 
much  as  40  percent  over  the  next  two 
years.  We  believe  that  such  pro- 
competitive  effects  will  be  enhanced  by 
eliminating  the  need  for  ciistomers  to 
change  telephone  numbers  when 
switdiing  providers  of  cellular  services, 
broadband  PCS.  and  covered  SMR 
services. 

160.  We  further  conclude  that  number 
portability  will  promote  competition 
between  CMRS  and  wireline  service 
providers  as  CMRS  providers  offer 
comparable  local  exchange  and  fixed 
commercial  mobile  radio  services.  The 
Commission  has  recognized  on  several 
occasions  that  CMRS  providers,  such  as 
broadband  PCS  and  cellular,  will 
compete  in  the  local  exchange 
marketplace.  For  example,  the 
Commission  permitted  Southwestern 
Bell  Mobile  Systems.  Inc.  to  own  local 
exchange  facilities  outside  of 
Southwestern  Bell's  service  area  in 
order  to  "promote  significant 
Commission  objectives  by  encouraging 
local  loop  competition.  The 
development  of  CMRS  is  one  of  several 
potential  sources  of  competition  that  we 
have  identified  to  bring  market  forces  to 
bear  on  the  existing  LECs."  The 
Commission  also  adopted  an  auction 
licensing  mechanism  to  speed 
deployment  of  PCS  and  thereby  "create 
competition  for  existing  wireline  and 
wireless  services."  in  addition,  the 


Commisaion  decided  to  permit  foreign 
investment  in  Sprint  Corporation  based, 
in  part,  on  a  finding  that  a  portion  of 
that  investment  would  be  used  to  fund 
PCS  competition  with  wireline  local 
exchange  providers  in  the  U.S.  market 
Finally,  in  the  Fixed  CMRS  Notice  (61 
FR6189  (February  16,  1996)).  the 
Commission  tentatively  concluded  that 
PCS  and  cellular  providers  will  provide 
fixed  CMRS  local  loop  services,  and  that 
such  carriers  will  directly  compete  wdth 
traditional  wireline  local  exchange 
carriers.  We  believe,  for  the  reasons 
stated  above,  that  service  provider 
portability  will  encourage  CMRS- 
wireline  competition,  creating 
incentives  for  carriers  to  reduce  prices 
for  telecommunications  services  and  to 
invest  in  innovative  technologies,  and 
enhancing  flexibility  for  users  of 
telecommimications  services. 
161.  We  find  unpersuasive 
commenters'  arguments  that  nimiber 
portability  is  not  a  competitive  issue  for 
CMRS  providers  because  consumers  are 
not  interested  in  retaining  their  CMRS 
numbers.  We  recognize  that  currently 
customers  of  cellular,  broadband  PCS, 
and  covered  SMR  providers  may 
generally  initiate  more  calls  than  they 
receive,  and  are  reluctant  to  distribute 
their  CMRS  telephone  numbers.  We 
agree  with  the  argument  advanced  by 
PCS  Primeco  that  this  reluctance 
generally  is  caused  by  the  current 
cellular  carrier  pricing  structures,  under 
which  customers  pay  for  incoming  calls, 
rather  than  lack  of  attachment  to  CMRS 
telephone  numbers.  Several  parties  have 
indicated  that  at  least  some  CMRS 
providers  intend  to  compete  with 
wireline  carriers  in  the  local  exchange 
market.  To  do  so  effectively.  CMRS 
carriers  are  likely  to  change  their  pricing 
structures  to  resemble  more  closely 
wireline  pricing  structures.  As 
broadband  CMRS  pricing  structures  are 
modified  as  a  likely  result  of  increased 
competition,  and  cellular,  broadband 
PCS,  and  covered  SMR  become 
integrated  and  less  functionally 
distinguishable  fiom  wireline  services, 
customers  may  be  more  likely  to  make 
their  CMRS  telephone  numbers  known, 
and  utilize  numbering  resources  in  a 
manner  more  comparable  with  that  of 
the  current  wireline  market.  We, 
therefore,  conclude  that  requiring 
number  portability  for  cellular, 
broadband  PCS,  and  covered  SMR 
providers  will  enhance  the  development 
of  competition  among  those  providers 
and  among  CMRS  and  wirelLae  service 
providers. 

162.  Deployment  of  Long-Term 
Solutions  by  CMFS  Carriers.  The  record 
of  this  proceeding  suggests  that  cellular, 
broadband  PCS,  and  covered  SMR 


providers  will  bee  burdens  comparable 
to  wireline  carriers  in  modifying  their 
networks  to  implement  number 
portability,  and  that  any  technical  issues 
that  are  unique  to  those  carriers  can  be 
resolved.  While  a  number  of  parties 
have  raised  CMRS-specific  inues  that 
must  be  resolved  before  at4RS  carriers 
can  eOsctively  provide  number 
portability,  we  conclude  that  the  record 
demonstrates  that  none  of  these 
difficulties  are  insurmountable.  Several 
patties  claim  that  CMRS  networks  can 
be  updated  to  accommodate  long-term 
numoer  portability.  In  addition,  the 
report  on  number  portability  recently 
released  by  the  INC  indicates  that 
broadband  CMRS  roaming  systems, 
including  mobile  station  registration 
and  call  delivery,  switches,  protocols, 
and  wireline  interconnection 
arrangements  can  be  updated  to 
accommodate  numt)er  portability.  PQA 
asserts  that  most  broadband  carriers 
already  plan  to  deploy  the  components 
necessary  to  implement  LRN  (i.e.,  SS7 
signaling,  IN/AIN  to  do  database  queries 
and  responses,  and  AIN  triggers). 
Omnipoint  argues  that  the  cellular 
industry  has  failed  to  demonstrate  why 
CMRS-specific  technical  issues  cannot 
be  worked  out  within  the  same  time  as 
wireline  technical  issues. 

163.  A  number  of  commenters, 
however,  also  suggest  that 
implementation  of  service  provider 
portability  for  broadband  CMRS  would 
necessitate  more  time  than  deployment 
of  wireline  methods.  For  instance, 
several  cellular  interests  claim  that 
upgrading  cellular  networks  to  handle 
number  portability  will  require  greater 
time  and  effort  than  adapting  mreline 
networks,  primarily  because  relatively 
few  cellular  networks  have  IN  or  AIN 
capabilities,  and  because  the  current 
stx-digit-besed  screening  used  to 
provide  roaming,  validate  customer 
information,  and  handle  billing  will 
have  to  be  adapted  to  ten-digit-based 
screening.  Thoe  parties  claim  that  the 
necessary  standaids  for  fimctions  such 
as  ten-digit-basad  screening  have  yet  to 
be  developed. 

164.  It  appears  that  while  the  wireline 
industry  has  already  developed  many  of 
the  standards  and  protocols  necessary 
for  wireline  carriers  to  provide  number 
portability,  the  CMRS  industry  is  only 
begirming  to  address  the  additional 
standards  and  protocols  specific  to  the 
provision  of  portability  by  CMRS 
carriers.  The  technical  requirements  for 
broadband  CMRS  portability  have  been 
given  comparatively  Utile  attention 
compared  to  those  for  wireline.  Initial 
state  efforts  have  generally  not 
addressed  CMRS  issues;  for  example, 
the  Illinois  Nimiber  Portability 
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Wofkahop,  which  began  studying 
wtrsUne  portability  in  April  1995,  only 
plana  to  begin  addresting  CMRS 
portability  in  July  1996.  Moreover, 
cellular,  broadbaind  PCS,  and  covered 
SMR  providers  bee  technical  burtlens 
unique  to  the  provision  of  seamless 
roaming  on  their  networks,  and 
standaids  and  protocols  will  have  to  be 
developed  to  overcame  these 
difficulties.  Therefore,  based  on  ibe 
record,  and  the  technical  evidence 
presented  both  by  the  parties  in  this 
proceeding  and  the  INC  Report,  we 
conclude  that  cellular,  broadband  PCS, 
and  coveted  SMR  providers  should 
implement  long-term  service  provider 
portability  based  on  the  following 
schedule. 

165.  We  require  all  cellular, 
broadband  PCS,  and  covered  SMR 
carriers  to  have  the  capability  of 
querying  appropriate  number  portability 
database  systems  in  order  to  deliver 
calls  firom  their  networks  to  ported 
numbers  anywhere  in  the  country  by 
December  31, 1998.  the  date  by  which 
wireline  caniars  must  ctMnpletf 
implementation  of  ntmiber  portability  in 
the  largest  100  MSAs.  This  schedule 
will  ensure  that  cellular,  broadband  . 
PCS,  and  covered  SMR  providers  will 
have  the  ability  to  route  calls  from  their 
customras  to  a  wireline  customer  who 
has  ported  his  or  her  number,  by  the 
time  a  substantial  number  of  wireline 
customers  have  the  ability  to  port  their 
numbers  between  wireline  carriers.  This 
capability  to  access  a  database  for 
routing  information  can  be 
accompliafaed  in  either  of  two  ways. 
First,  the  carrier  may  implement 
hardware  and  software  upgrades  (e.g., 
IN/AIN  capabilities)  similar  to  those 
needed  in  wireline  networks.  Since 
these  upgrades  do  not  require 
development  of  the  standards  and 
protocols  necessary  to  support  roaming, 
we  beheve  that  cellular,  broadband  PCS, 
and  covered  SMR  carriers  should  be 
able  to  complete  these  upgrades  by  the 
date  by  which  wireline  carriers  must 
complete  implementation  of  number 
portability  in  the  largest  100  MSAs. 
Second,  the  carrier  may  make 
arrangements  with  other  carriers  that  are 
capable  of  performing  database  queries. 
CeUidar,  broadband  PCS.  and  covered 
SMR.carriers  operating  in  areas  outside 
the  largest  100  MSAs  thus  would  need 
to  make  anangements  with  other  CMRS 
providers  that  have  the  capability  to 
query  databases,  or  with  wireline 
carriers  in  the  largest  100  MSAs,  which 
will  have  completed  deployment  of 
nimiber  portability  by  December  31, 
1998. 

166.  We  require  all  cellular, 
broadband  PCS.  and  covered  SMR 


cairieis  to  offer  service  provider 
portability  throughout  tneir  netwocks, 
including  the  ability  to  support 
rtwming.  by  Jime  30, 1999.  Tlie  record 
indicates  that  additional  time  is  needed 
to  develop  standartls  and  protocols, 
such  as  ten-digit-based  screening,  to 
overcome  the  technical  burdens  unique 
to  the  provision  of  seamless  roaming  on 
cellular,  broadband  PCS,  and  coveted 
SMR  networks.  Individual  carriers,  of 
course,  may  implement  number 
portability  sooner,  and  we  expect  that 
some  carriers  will  do  so  based  on 
individual  technical,  economic  and 
marketing  considerations.  We  believe  a 
nationwide  implementation  date  for 
number  portability  for  cellular, 
broadband  PCS,  and  covered  SMR 
providers  is  necessary  to  ensure  that 
validation  necessary  for  roaming  can  be 
maintained.  We  delegate  authority  to 
the  Chief,  Wireless  Teleconmmnicatiois 
Btu'eau,  to  establish  reporting 
requirements  in  order  to  monitor  the 
progress  of  cellular,  bn»dband  PCS,  and 
covered  SMR  providers  implementing 
number  portability,  and  to  direct  such 
carriers  to  take  any  actions  necessary  to 
ensure  compliance  with  this 
deployment  schedule.  We  believe  it 
necessary  to  establish  reporting 
requirements  for  CMRS  to  ensure  timely 
resolution  of  the  standards  issues 
unique  to  CMRS  number  portability, 
particularly  roaming. 

167.  We  recognize,  however,  that 
additional  technical  issues  may  arise  as 
the  industry  begins  to  focus  on 
provision  of  portability  by  CMRS 
carriers.  We  therefore  delegate  authority 
to  the  Chief,  Wireless 
Telecommunications  Bureau,  to  waive 
or  slay  any  of  the  dates  in  the 
implementation  schedule,  as  the  Chief 
determines  is  necessary  to  ensure  the 
efficient  development  of  number 
portability,  for  a  period  not  to  exceed  9 
months  [i.e.,  no  later  than  September  30, 
1999,  for  the  first  deadline,  and  no  later 
than  March  31,  2000,  for  the  second 
deadline). 

168.  In  the  event  a  carrier  is  imable 
to  meet  our  deadlines  for  implementing 
a  long-term  number  portability  solution. 
it  may  file  with  the  Commission  at  least 
60  days  in  advance  of  the  deadline  a 
petition  to  extend  the  time  by  which 
implementation  in  its  network  will  be 
completed.  We  emphasize,  however, 
that  carriers  are  expected  to  meet  the 
prescribed  deadlines,  and  a  carrier 
seeking  relief  must  present 
extraordinary  circtunstances  beyond  its 
control  in  order  to  obtain  an  extension 
of  time.  Carriers  seeking  such  relief 
must  demonstrate  through  substantial, 
credible  evidence  the  basis  for  its 
contention  that  it  is  unable  to  comply 


with  our  deployment  schedule.  Such 
requests  must  set  forth:  (1)  The  beta  that 
demonstrate  why  the  carrier  is  unable  to 
meet  our  deployment  schedule;  (2)  a 
detailed  explaiution  of  the  activities 
that  the  carrier  has  undertaken  to  meat 
the  implementation  schedule  prior  to 
requei^g  an  extension  of  time;  (3)  an 
identification  of  the  particular  switches 
for  which  the  extension  is  requested:  (4) 
the  time  within  which  the  carrier  will 
complete  deployment  in  the  aSscted 
switches;  ana  (5)  a  proposed  schedule 
with  milestones  for  meeting  the 
deployment  date. 

169.  Interim  Number  Portability 
Measures.  We  do  not  require  CMRS 
providers  to  provide  RCF,  DID,  or 
comparable  measures.  Di&ient 
treatment  of  CMRS  and  wireline  carrien 
in  this  instance  is  justified  by  their 
differing  circumstances.  According  to 
the  record,  RCF  and  DID  cunenUy 
caimot  be  provided  by  mobile  telephone 
switching  offices.  Due  to  the  different 
nature  of  CMRS  networks  and  wireline 
networks,  implementation  of  RCF  or 
DID  capability  in  a  CMRS  network 
appears  far  mote  problematic  and 
expensive  than  in  a  wireline  network. 
For  example,  PCIA  claims  that  RCF 
requires  carriers  to  maintain  a  point  of 
intercoimection  within  each  NPA  in 
which  it  intends  to  provide  such 
service,  and  that  currenUy.  many 
broadband  CMRS  carriers'  switdies  do 
not  interconnect  at  all  such  points. 
Moreover,  cellular  roaming  systems 
would  have  to  be  modified  to  accoimt 

.  for  the  fact  that,  under  RCF,  a  number 
different  than  the  one  dialed  is  used  to 
route  the  call.  As  a  result,  alternative 
means  will  have  to  be  developed  to 
enable  CMRS  carriers  to  validate  mobile 
subscribers  who  have  roamed  out  of 
their  service  areas.  Broadband  carriers 
may  also  have  to  purchase  new  switches 
in  order  to  provide  RCF  and  DID. 
Moreover,  most  new  broadband  carriers 
are  already  planning  to  deploy  the 
components  necessary  lo  implement  a 
long-term  database  method  as  part  of 
their  initial  network  designs. 
Consequently,  those  new  broadband 
carriers  might  have  to  spend  as  much  or 
more  to  upgrade  their  networks  to    - 
support  interim  measures  as  they  would 
sp^nd  to  upgrade  to  support  a  long-term 
database  method,  and  requiring 
implementation  of  both  might  delay 
implementation  of  the  lotig-letm 
method.  We  also  find  it  significant  that, 
while  the  wirehne  parties  advocating 
full  portability  generally  support 
interim  measures,  the  CMRS  parties 
advocating  full  portability  generally 
oppose  interim  measures. 

170.  We  therefore  conclude  that  it 
would  be  counterproductive  to  require 
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CMRS  curlers  lo  provide  Intartm 
jneasum  since  they  can  provide  long- 
term  portability  comporting  with  our 
standards  just  as  quickly  and  less 
expensively.  We  believe  that  relieving 
cellulai-,  broadband  PCS,  and  covered 
SMR  carriere  of  the  burden  of  providing 
interim  measures  will  allow  them  to 
devote  their  full  resources  toward 
implementing  a  long-term  method  and 
thus  enhance  their  &ihty  to  provide 
long-term  portability  on  the  same 
schedule  as  wireline  carriers.  We  note 
that  CMRS  carriers  are,  of  course,  free  to 
provide  interim  ntmiber  portability,  if 
they  choose  to  do  so. 

171.  Number  TronsferobWty.  A  few 
parties  raise  the  issue  of  number 
transferability,  the  ability  of  a  reseller  to 
transfer  telephone  numbers  from  one 
fadlities-bssed  carrier  to  another  in 
order  to  permit  the  reseller's  end  user 
customers  to  retain  their  existing 
telephone  numbers.  Because  the  record 
does  not  establish  any  relationship 
between  number  transferability  and 
number  portability,  and  does  not 
identify  the  technical  issues  involved  in 
providing  number  transferability,  we 
decline  to  address  the  provision  of 
number  transferability  in  this 
proceeding.  We  note  that  this  issue  has 
been  raised  in  the  Second  CMRS 
Interconnection  NPRM  (60  FR  20949 
(April  28. 1996)1.  and  will  be  addressed 
in  CC  Docket  No.  94-54. 

H.  Service  and  Location  Portability 

1.  Background 

172.  While  service  provider 
portabiUty  refers  to  the  ability  of  end 
users  to  retain  the  same  telephone 
numbers  as  they  change  from  one 
service  provider  to  another,  service 
portability  refers  to  the  ability  of  users 
of  telecommunications  services  to  retain 
existing  telecommunications  numbers 
without  impairment  of  quality, 
reliability,  or  convenience  when 
switching  from  one  telecommunications 
service  to  another  service  provided  by 
the  same  telecommunications  carrier. 
We  regard  switching  among  wireline 
service  providers  and  broadband  CMRS 
providers,  or  among  broadband  CMRS 
providers,  as  changing  service 
providers,  not  changing  services,  even  if 
the  brt>adband  CMRS  and  wireline 
service  providers  or  the  two  broadband 
CMRS  providers  are  affiliated.  We  base 
this  conclusion  on  our  view  that  CMRS 
providers,  such  as  cellular,  broadband 
PCS,  and  covered  SMR  providers, 
compete  directly  with  one  another,  and 
broadband  CMRS  providers  potentially 
will  compete  in  the  future  with  wireline 
carriers. 

173.  Today,  telephone  subscribers 
must  change  their  telephone  number 


when  thay  change  telephone  service 
(e.g.,  from  Plain  Old  Telephone  Services 
(POTS)  to  Integrated  Services  Digital 
Network  (ISDN))  because  a  particular 
service  may  be  available  only  through  a 
particular  switch,  in  our  NPRM,  we 
sought  comment  on  the  demand  for 
service  portability  and  the  extent  to 
which  a  lack  of  service  portability 
inhibits  the  growth  of  new  services, 
such  asiSDN.  We  requested  information 
on  the  relative  importance  of  service 
portability  to  the  decisions  of  end  users 
when  considering  whether  to  switch 
from  one  service  to  another.  We  also 
sought  comment  on  what  public  interest 
objectives  would  be  served  by 
encouraging  (or  possibly  mandating) 
implementation  of  service  portability, 
and  how  the  Commission  could 
encourage  service  portabihty. 

174.  Location  )mrtability  refisrs  to  the 
ability  of  users  of  telecommunications 
services  to  retain  existing 
telecommunications  numbers  without 
impairment  of  quality,  reliability,  or 
convenience  when  moving  bom  one 
physical  location  to  another.  Today, 
telephone  subscribers  must  change  their 
telephone  numbers  when  they  move 
outside  the  area  served  by  their  current 
central  office.  In  our  NPRM,  we  sought 
comment  on  the  demand  for  location 
portability  and  the  geographic  area  in 
which  portabiUty  might  be  desired  by 
consumers.  We  asked  what  federal 
poUcy  ob)ectives  would  be  served  by 
encouraging  (or  possibly  mandating] 
implementation  of  location  portability, 
and  bow  such  objectives  could  be 
attained.  We  sought  comment  on  the 
potential  impact  that  location 
portability  for  wireline  telephone 
numbers  and  the  development  of  the 
50O  personal  communications  services 
market,  which  permits  customers  to  be 
reached  through  a  single  telephone 
number  regardless  of  dieir  location,  may 
have  on  each  other. 

2.  Position  of  the  Parties 

175.  Most  parties  agree  that  location 
portability  and  service  portabiUty  do  not 
have  the  same  potential  impact  on 
consumer  choice  and  on  the 
development  of  local  competition  as 
service  provider  portability.  Pacific  Bell 
and  the  Missouri  PSC  argue  that  the 
availability  of  service  portability  will  be 
driven  by  market  forties,  and  that 
product  differentiation  will  stimulate 
customers  to  change  their 
telecommunicatians  services.  Ameritech 
and  SBC  (Dranmunications  note  that 
since  the  1996  Act  addresses  only 
service  provider  portabiUty,  the 
Commission  should  not  adopt  rules 
mandating  service  and  location 
portability.  OPASTCO  claims  that 


requiring  service  portability  would 
strain  the  limited  abiUties  of  small 
LECs,  and  thus  delay  deployment  of 
rural  infrastructure.  The  Missouri  PSC 
and  New  York  DPS  argue  that  there 
currently  is  not  enough  demand  for 
ISDN  to  warrant  requiring  service 
portabiUty.  The  Florida  PSC.  on  the 
other  hand,  maintains  that,  in  many 
cases,  service  portability  is  already 
available,  as  long  as  the  switch  has  the 
needed  functionality. 

1 76.  Most  parties  agree  that 
implementation  of  location  portability 
poses  many  problems,  including:  (1) 
Loss  of  geographic  identity  of  one's 
telephone  number  (2)  lack  of  industry 
consensus  as  lo  the  proper  geographic 
scope  of  location  portabiUty:  (3) 
substantial  modification  of  billing 
systems  and  the  consumer  confusion 
regarding  charges  for  calls:  (4)  loss  of 
the  ability  to  use  7-digit  dialing 
schemes:  (5)  the  need  to  restructure 
directory  assistance  and  operator 
services;  (6)  coordination  of  number 
assignments  for  both  customer  and 
network  identification:  (7)  network  and 
switching  modifications  to  handle  a 
two-tiered  numbering  system:  (8) 
development  and  implementation  of 
systems  to  replace  1+  as  toll 
identification:  and  (9)  possible  adverse 
impact  on  E911  services. 

177.  Several  BOCs  maintain  that  the 
Commission  should  require  location 
portability  inunediately  because 
currently  new  entrants  can  serve  larger 
geographic  areas  with  a  single  svritch. 
Some  of  these  parties  maintain  that  the 
ability  of  competing  carriers  to  serve 
larger  geographic  areas  bom  a  single 
wire  center  may  increase  consumer 
demand  for  location  portabiUty,  thus 
giving  competing  carriers  an  advantage 
over  incumbent  LECs.  MQ,  SBC 
(jjmmunicatlons,  Nextel,  and  Arch/ 
AirTouch  Paging  argue  that,  if  location 
portability  is  implemented,  it  should  be 
limited  to  the  local  calling  area  of  a 
wireline  carrier.  MQ  further  maintains 
that  allovring  numbers  to  be  transferred 
across  NPA  or  stale  boundaries  would 
negatively  affect  the  numbering  resource 
because  individuals  could  remove 
numbers  from  the  NPA  by  taking  such 
numbers  to  other  areas  of  the  country. 
In  contrast,  C^A  beUeves  that  the 
greater  the  geographic  scope  of  location 
portabiUty,  the  more  meaningful  the 
consumer  benefits. 

178.  While  many  parties  believe 
location  portabiUty  has  some  value, 
mo6t  parties  maintain  that  its 
implementation  should  not  delay 
implementation  of  service  provider 
portability.  At  the  same  time,  numerous 
parties,  including  incumbents,  new 
entranta,  and  state  commissioijs,  argue 
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that  any  number  portabiUty  method 
adopted  by  the  Commission  should  be 
capable  of  expanding  to  encompass 
location  portability  if  such  demand 
arises.  GSA,  Nortel,  and  BeU  Atlantic 
ai^e  that  a  long-term  portabiUty 
method  should  eventually  encoinpass 
service  and  location  portability.  Toe 
National  Emergency  Numbering 
Association  (NENA)  contends  the 
statutory  definition  of  "number 
portability"  in  its  broadest 
interpretation  would  limit  any 
requirement  to  provide  location 
portabiUty  to  the  area  served  by  the 
same  central  office. 

179.  Pacific  BeU  and  Time  Warner 
Holdings  argue  that  market  forties 
should  drive  the  development  of 
location  portability.  Florida  PSC, 
Missouri  PSC,  ACTA,  Pacific  Bell, 
BeUSouth,  and  Sprint  maintain  that 
current  market  demand  for  location 
portabiUty  is  mixed,  and  depends  on 
such  factors  as  the  geographic  scope  of 
location  portability  and  cosU  of 
implementation.  GSA.  on  the  other 
hand,  claims  that  demand  for  location 
portabiUty  is  reflected  in  the  increase  in 
demand  for  800  services  and  by  the 
demand  for  S(X)  service*.  A  number  of 
wireless  parties  argue  that  wireless 
carriers  already  provide  significant 
location  portabiUty.  Fiiul^,  the  New 
York  DPS  maintains  that  location 
portabiUty.  if  limited  to  a  rate  center, 
will  avoid  the  problems  of  customer 
confusion,  and  that  the  1996  Act  does 
not  prohibit  provision  of  location 
portabiUty  within  that  UmiUtion. 

180.  OPASTCO.  SBC 
Communications,  and  NexMl  argue  that 
location  portabiUty  should  only  be 
provided  through  use  of  non-geographic 
numbers,  such  as  SOO  services.  GTE 
argues  that  its  survey  illustrates  that 
customers  are  not  adverae  to  a  one-time 
number  change  to  a  non-geographic 
number  in  order  to  have  number 
portabiUty.  Florida  PSC  maintains. 
however,  that  location  portabiUty  and 
SOO  services  serve  different  purposes, 
with  location  portabiUty  providing  the 
abiUty  to  take  a  phone  number  when  a 
customer  changes  premises,  and  500 
services  providing  the  abiUty  to  lake  a 
telephone  number  to  difierent  locations 
during  the  day,  week,  or  month. 

3.  Discussion 

181.  We  decline  at  this  time  to  require 
LECs  to  provide  either  service  or 
location  portabiUty.  This  decision  is  not 
inconsistent  with  the  1996  Act,  which 
mandates  the  provision  of  service 
provider  portabiUty,  but  does  not 
address  expUcitly  service  or  location 
portabiUty.  The  1996  Act's  requirement 
to  provide  number  portability  is  limited 


to  situations  when  users  remain  "at  the 
same  location,"  and  "switcfal )  from  one 
telecommunications  carrier  to  another," 
and  thus  does  not  include  service  and 
location  portabiUty. 

182.  VSrhile  the  1996  Act  does  not 
require  LECs  to  oBm  service  and 
location  portabiUty,  it  does  not  preclude 
this  Commission  from  mandating 
provision  of  these  features  if  it  would  be 
in  the  pubUc  interest,  nor  does  it 
prevent  carriers  from  providing  service 
and  location  portabiUty,  coiuistent  with 
(his  Order,  if  they  so  choose.  We 
beUeve.  however,  that  requiring  service 
or  location  portabiUty  now  would  not  be 
in  the  pubUc  interest.  As  the  record 
indicates,  service  provider  portabiUty  is 
critical  to  the  development  of 
competition,  but  aervioe  and  location 
portabiUty  have  not  been  demonstrated 
to  be  as  important  to  the  development 
of  competition. 

183.  Consistent  with  the  result 
advocated  by  most  parties  commenting 
on  this  issue,  we  beUeve  that  a  mandate 
for  service  portability  is  urmecessary  for 
several  reasons.  First,  and  most 
importantly,  requiring  carriers  to  make 
the  necessary  switch  and  network 
modifications  to  accommodate  service 
portabiUty  as  weU  as  service  provider 
portabiUty  may  delay  implementation  of 
the  latter.  Second,  consumer  demand  for 
service  portabiUty  is  unclear.  The  record 
indicates  that  the  benefits  of  service 
portabiUty  are  limited  because  the 
current  unavailabiUty  of  this  capabiUty 
afiiacts  only  customers  who  wish  to 
change  their  current  service  to  Centrex 
and  ISDN  services  or  vice  versa.  Since 
most  non-basic  services  oBered  by 
incumbent  LECs  are  purchased  in 
addition  to  (not  in  Ueu  of)  basic 
services,  implementation  of  service 
portabiUty  may  actually  lower  demand 
for  the  alternate  services  if  it  raises  their 
prices.  Third,  our  requirement  to 
provide  service  provider  portabiUty 
does  not  preclude  carriers  from  offering 
service  portabiUty  where  they  perceive 

a  demand  for  it  In  fact,  our  mandate 
will  likely  fadUtate  carriers'  abiUty  to 
provide  service  portabiUty.  Service 
provider  portabiUty  will  naturally  drive 
the  provision  of  service  portabiUty 
because  if  a  user  can  receive  a  difierent 
service  and  keep  the  same  number 
simply  by  switching  carriers,  service 
providers  wiU  have  an  incentive  to  offer 
service  portabiUty  to  keep  those 
customers.  FinaUy,  carrier  attempts  to 
differentiate  their  products  from  those 
of  other  carriers  will  stimulate  changes 
in  services  by  customers,  regardless  of 
service  portabiUty. 

184.  We  also  believe  that,  at  this  time, 
the  disadvantages  of  mandating  location 
portabiUty  outweigh  the  benefits.  Our 


chief  ccocam  is  that  users  currently 
aasodato  area  codes  with  geographic 
areas  and  asnmie  that  the  chwges  they 
incur  will  be  in  accordance  with  the 
riitHng  rales  to  that  area.  Location 
portabiUty  would  create  consumer 
conftision  and  result  in  consumers 
iiudvertently  making,  and  being  billed 
for,  toU  calls.  Consumers  would  be 
forced  to  dial  ten.  rather  than  seven, 
digits  to  place  local  calls  to  locatioiu 
beyond  existing  rate  centers.  In  order  to 
avoid  this  customer  confusion,  carriers, 
and  ultimately  consimiers,  would  incur 
the  additional  costa  of  modifying 
carriers'  billing  systems,  replacing  1+  as 
a  toU  indicator,  and  increasing  the 
burden  on  directory,  operator,  and 
emergency  services  to  accommodate  10- 
digit  dialing  and  the  loea  of  geo^aphic 
identity. 

185.  In  addition  to  the  disadvantages, 
the  demand  for  locatioo  portabiUty  is 
currently  unclear.  There  is  no  consensus 
on  the  preferred  geographic  scope  of 
locatioo  portabiUty.  Also,  users  who 
strongly  desire  location  portabiUty  can 
use  non-geographic  numbers  by 
subscribing  to  a  500  or  toU  free  number. 
FinaUy,  whereas  having  to  change 
numbers  deters  users  from  switching 
service  providers,  we  beUeve  that  a 
customer's  decision  to  move  to  a  new 
residential  or  business  location 
generally  would  not  be  influenced 
significantly  by  the  availabiUty  of 
number  portabiUty.  Therefore,  location 
portabiUty  will  not  foster  the 
development  of  competition  to  the  same 
extent  as  service  provider  portabiUty. 

186.  We  recognize  that  new  entranU 
wiU  be  able  to  offer  a  greater  range  of 
location  portabiUty  per  smtch  due  lo 
their  network  architecture  and  because 
they  wiU  generally  have  fewer 
customers  in  the  area  covered  by  a 
switch.  To  avoid  the  consumer 
confusion  and  other  disadvantages 
inherent  in  requiring  location 
portabiUty,  however,  we  believe  state 
regulatory  bodies  should  determine, 
consistent  with  this  Order,  whether  to 
require  carriers  to  provide  location 
portabiUty.  We  beUeve  the  states  should 
address  this  issue  because  we  recognize 
that  "rate  centers"  and  local  calling 
areas  have  been  created  by  individual 
state  commissions,  and  may  vary  from 
state  to  state.  To  the  extent  rale  centers 
and/or  local  calling  areas  vary  from  state 
to  state,  the  degree  of  location 
portability  possible  without  causing 
consumer  confusion  may  also  vary  We 
therefore  expect  stele  regulatory  bodies 
to  consider  the  particular  circumstances 
in  their  respective  locales  in 
determining  whether  to  require  catrien 
to  implement  location  portabiUty. 
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187.  We  racocnizD  that  location 
pottdiility  would  promote  consumer 
flexibility  and  mobility  and  potentially 
promote  competition  by  allowing 
earners  to  olht  different  levels  of 
location  portability  in  a  competitive 
manner.  Also,  the  Importance  that 
consumers  attribute  to  the  geographic 
identity  of  their  telephone  numbers  may 
change,  and  our  concerns  lesarding 
customer  confusion  may  no  longer  hold 
true.  For  these  reasons,  we  require  any 
long-term  method  to  have  the  capability 
of  accommodating  location  and  service 
portability  if,  in  the  future,  demand 
I  or  the  burdens  decrease. 


/.  500  and  900  Number  PortabiDty 
1.  Bad^ground 

188.  Currently,  consumers  cm 
purchase  500  or  900  services  from  either 
local  exchange  or  interexchange 
carriers.  A  consumer  subscribing  to  500 
service  receives  a  SCO  "area  code" 
number  that  can  be  programmed  to 
deliver  calls  wherever  the  consumer 
travels  in  the  United  States  and  in  many 
locations  around  the  world.  900  service 
is  8  calling  service  providing  businesses 
with  a  method  to  deliver  information, 
advice,  or  consultations  quickly  and 
conveniently  by  telephone.  Individuals 
calling  500  or  900  subscribers  dial  500 
or  900  plus  a  7-digit  number  (NXX- 
XXXX).  When  a  call  is  placed  to  a  500 
or  900  service  telephone  number,  the 
originating  LEG  uses  the  NXX  of  the 
dialed  number  to  identify  the  carrier 
serving  either  the  owner  of  the  50O 
number,  or  the  business  operating  the 
900  number  service.  The  LBC  then 
routes  the  call  over  the  appropriate 
carrier's  network. 

189.  In  the  NPRM,  we  tentatively 
concluded  that  service  provider 
portability  for  500  and  900  numbers  is 
beneScial  for  ctistomers  of  those 
services.  We  sought  corrunent  on  this 
tentative  conclusion  and  on  the  costs 
(monetary  and  nonmonetary)  of  making 
such  portability  available.  With  respect 
to  500  service  provider  portability,  we 
sought  comment  on  the  estimated  costs 
of  deploying  and  operating  a  database 
solution,  and  whether  it  would  be 
technically  feasible  to  upgrade  the 
existing  800  database  and  associated 
software  to  accommodate  PCS  NOG 
numbers.  We  also  sought  comment  on 
whether  it  is  feasible  (both  technically 
and  economically)  to  provide  PCS  NOO 
service  provider  portability  in  a  switch- 
based  translation  enviroiunent.  Further, 
we  sought  comment  on  the  following 
issues  raised  by  the  Industry  Numbwing 
Committees  (INC's)  PCS  NOO  report:  (1) 
Who  would  be  the  owner/operator  of  an 
SMS  administering  a  PCS  NOO  database; 


(2)  how  would  that  administrator  be 
selacted;  (3)  how  would  the  costs  of 
providing  PCS  NOO  portability  be 
recovered:  and  (4)  by  what  date  should 
PCS  NOO  portability  be  deployed. 
Finally,  we  sought  comment  on  the 
ability  of  900  number  portability  to 
lower  prices  and  stimulate  demand  for 
900  services,  and  on  the  costs  of 
deploying  and  operating  the  necessary 
database. 

2.  Podtiona  of  the  Parties 

190.  In  comments  filed  prior  to 
passage  of  the  1996  Act.  a  majority  of 
parties  argue  that  consideration  of  5(X) 
and  900  number  portability  is 
premature,  as  the  current  coats  of 
implementation  outweigh  any  bmefits. 
Indeed,  several  LECs  mjintain  that  the 
Commission  should  establish  a  separate 
docket  to  address  the  imique  issues 
raised  by  500  and  900  service  provider 
portability. 

191.  In  contrast,  MCI,  Citizeiu 
Utilities,  Competitive  Carriers,  Florida 
Public  Service  Commission,  and  some 
CMRS  providers  contend  thist  500  and 
900  nimiber  portability  would  benefit 
consumen,  and  that  service  provider 
portability  ibr  500  and  900  numbers 
should  be  developed,  as  long  as  the 
costs  are  not  prohibitive.  The 
informatian  service  providers  generally 
agree  that  900  portability  should  be 
mandated  by  the  Commission  as  soon  as 
possible  to  increase  competition  for 
information  service  provider  traffic 
among  DCCs,  and  to  offer  a  more 
efficient  and  broader  range  of 
information  services. 

192.  Interactive  Services,  MQ,  and 
Teleservices  maintain  that  the  toll  free 
database  can  be  modified  to  include  9(X) 
numbers  at  relatively  modest  cost,  and 
that  the  implementation  and 
administration  of  toll  free  number 
portability  would  provide  a  model  for 
500  and  900  ntmiber  portability.  Both 
Interactive  Services  and  MCI  note  that 
parties  have  failed  to  provide  relevant 
cost  and  benefit  data  in  the  record  of 
this  proceeding,  and  urge  tbe 
Commission  to  require  parties  to  submit 
data  concerning  the  total  costs  of 
implementation  and  operation. 

193.  Ameritech  states  that  updating 
the  existing  toll  bee  platform  to  support 
900  numbos  is  technically  possible,  but 
would  require  extensive  systems 
modifications.  Ameritech  also  states 
that  it  would  be  technically  and 
economically  infeasible  to  provide  PCS 
NOO  portability  in  a  switch-based 
translation  enviroiuient  due  to  the 
memory  capacity  limitations  and  the 
operational  issues  associated  with 
updating  the  routing  tables.  Bell 
Atlantic  states  that  it  may  be  technically 


feasible  to  upgrade  the  existing  toll  free 
database  to  accommodate  500  and  900 
numbers,  but  this  would  require 
extensive  system  changes.  NYNEX 
supports  implementation  of  service 
provider  portability  for  500  numbera  as 
proposed  in  the  INC  Report  on  PCS  NOO 
Portability,  which  sets  rarth  a  four-year 
implementation  schedule.  USTA  argues 
that  500  number  portability  can  best  be 
provided  through  a  national,  centralized 
database,  similar  to  the  toll  bee 
database,  and  notes  that  a  900  number 
portability  solution  may  not  be  able  to 
utili2e  the  same  platform  as  that 
contemplated  for  500  niunber 
portabiuty  because  of  the  difiering 
structures  of  the  services  associated 
with  900  number  serviois. 

194.  Only  two  parties  addrenad  the 
issue  of  500  or  900  porUbility  in 
comments  filed  after  passage  of  the  1996 
Act.  Interactive  Services  asserts  that  the 
1996  Act  requires  LECs  to  provide 
service  provider  portability  for  900 
numbera  when  technically  feasible,  and 
that  the  record  in  this  proceeding 
demonstrates  that  long-term  service 
provider  portability  for  900  numbera  is 
technically  feasible.  Interactive  Services 
did  not  comment  on  whether  service 
provider  portability  for  500  numbera  is 
technically  feasible.  BellSouth  states 
that  the  1996  Act  is  silent  with  respect 
to  the  portability  of  non-geographic 
niunbere. 


3.  Discussion 

195.  SecUon  2Sl(b)(2)  of  the  1996  Act 
requires  all  LECs  "to  provide,  to  the 
extent  technically  feasible,  number 
portabihty  In  accordance  with 
requirements  prescribed  by  the 
Commission."  Section  3,  in  turn, 
defines  number  portability  as  "the 
abihty  of  usera  of  telecommunications 
services  to  retain,  at  the  same  location, 
existing  telephone  numbera  ■  •   •  when 
switching  fi^m  one  telecommimlcations 
carrier  to  another." 

196.  While  both  LECs  and 
interexchange  carriera  are  able  to 
provide  500  and  900  services,  such 
services  are  more  frequently  provided 
by  IXCs.  LECs,  to  dale,  have  offered 
relatively  few  500  and  900  services 
because  the  Bell  Operating  Companies, 
which  serve  over  76  percent  of  the 
nation's  access  lines,  were  precluded 
from  offering  interLATA  services  under 
the  Modification  of  Final  Judgment,  and 
therefore  could  offer  500  and  900 
services  only  on  an  intraLATA  basis. 
Conversely,  500  and  900  interLATA 
services,  which  account  for  most  of  the 
500  and  900  numbera,  have,  up  until 
now,  been  exclusively  provided  by 
DCCs.  Thus,  most  usera  of  500  and  900 
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aervioes  obtain  their  numbera  from 
DCCs,  and  not  from  LECs. 

197.  Although  the  statute  does  not 
define  specifically  the  numbera  that 
must  be  portable,  the  statute  on  its  face 
imposes  an  obligation  to  provide 
number  portability  only  on  LECs. 
Because  the  statute's  directive  to 
provide  number  portability  applies  oidy 
to  LECs,  DCCs  are  not  obligated  under 
the  1996  Act  to  participate  in  making 
their  numbers  portable  when  their 
customers  wish  to  move  their  numbera 
to  another  DCC  or  any  other  carrier 
offering  SOO  or  900  service.  In  the  case 
01900  service,  the  "user"  of  the 
telecommunications  service  that  wants 
to  keep  its  number  when  switching 
cairiera  is  the  business  that  is  offering 
a  900  service,  not  the  end  user  that  is 
purchasing  the  information  service  from 
the  900  service  provider.  A  900  service 
provider  typically  purchases  transport 
from  an  IXC  and  uses  a  900  number 
assigned  to  that  DCC  to  oBer  its  service. 
As  a  consequence,  if  a  900  service 
provider  wishes  to  retain  its  number 
when  switching  from  one  carrier  to 
another,  the  DCC  (and  not  the  LEC  that 
provides  exchange  access  to  the  DCC]  is 
the  party  that  would  have  to  release  the 
management  of  the  number  in  question. 
Likewise,  500  service  today  is  oBisred 
exclusively  by  IXCs,  which  have  blocks 
of  500  niunbera  assigned  to  them  for  this 
purpose.  When  a  500  customer  wishes 
to  switch  fiDm  one  carrier  to  another, 
the  IXC  providing  the  500  service  (and 
not  the  LEC  that  provides  exchange 
access  to  the  SOO  service  provider) 
would  have  to  relinquish  the  number  in 
question  to  the  competing  carrier.  Thus, 
as  a  practical  matter,  portability  for  the 
vast  majority  of  500  and  900  numbera 
can  occur  only  if  the  IXC  releases  to  the 
new  carrier  management  of  the  assigned 
SOO  or  900  number  that  is  to  be  ported. 

198.  We  recognize,  however,  uiat 
LECs  increasingly  may  offer  500  and 
900  services  themselves  in  the  future. 
To  the  extent  they  do,  we  conclude  that 
those  LECs  would  be  obligated  imder 
the  1996  Act  to  offer  number  portabihty 
for  their  ovim  500  and  900  niunbera  to 
the  extent  "technically  feasible."  We 
believe  we  have  insufficient  evidence  in 
this  record  to  determine  whether  it  is 
technically  feasible  for  LECs  to  provide 
portability  for  their  own  500  and  900 
numbera.  Neither  the  INC  nor  state 
number  portability  task  forces  have 
addressed  the  issue  of  500  and  900 
number  portability.  The  record 
developed  on  this  issue  largely  predates 
passage  of  the  1996  Aa,  and  as  a 
consequence,  few  parties  have  focused 
on  this  issue.  No  party  to  this 
prcx^eeding  has  suggested  that  any  of  the 
currently  aVallable  methods,  stidi  as 


RCF  or  DID,  or  any  of  the  long  tenn 
methods  currently  under  consideration, 
such  as  LRN,  could  be  used  to  provide 
portabihty  for  non-geographic  numbera. 
Instead,  the  parties  that  addressed  this 
issue  suggest  that  the  current  loll  bee 
database  potentially  could  be  modified 
to  accommodate  SOO  and  900  numbera, 
but  note  that  a  host  of  major  technical 
issues  would  need  to  be  resolved.  The 
only  party  to  this  proceeding  that  argues 
that  the  Commission  is  required  under 
the  1996  Act  to  mandate  service 
provider  portability  for  900  numbera. 
Interactive  Services,  &ils  to  address  the 
fact  that  the  statutory  obligation  to  oSer 
number  portability  hlls  only  on  LECs, 
and  not  on  other  carriera  that  offer  900 
services.  No  party  has  addressed  the 
technical  feasibility  of  modifying  the 
existing  toll  free  database  to  make  only 
those  500  and  900  numbera  that  are 
assigned  to  LECs  portable.  We, 
therefore,  direct  the  INC  to  examine  this 
issue,  and  file  a  report  with  this 
Conunission  within  twelve  months  of 
the  effective  dete  of  this  order 
addressing  the  technical  feasibility  of 
requiring  l£Cs  to  make  their  assigned 
500  and  900  numbera  portable,  whether 
it  be  through  modifying  the  existing  toll 
free  database  or  through  another  system. 
Upon  receipt  of  this  report,  we  will  take 
appropriate  action  under  the  1996  Act. 

Ragulatory  Flexibility  Act  Analyiis 

Finai  Analysis  of  First  Report  and  Order 

199.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
NPRM  (50  FR  39136,  August  1, 1995). 
The  Commission  sought  written  pubhc 
comments  on  the  proposals  in  the 
NPRM,  including  the  Initial  Regulatory 
Flexibihty  Analysis.  Our  final  analysis 
conforms  to  the  RFA,  as  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996,  Pub.  L.  No.  104-121, 110 
Stet.  847  (1996)  (CWAAA).  SubtiUe  U  of 
CWAAA  is  "The  Small  Business 
Regi^tory  Enforcement  Fairness  Act  of 
1&96"  (SBREFA).  The  C:ommission's 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  in  this  Report  and  Order  is  as 
follows: 

200.  Need  for  and  Objectives  of  Rules: 
The  &>iiunission,  in  compUance  with 
sections  251(b)(2)  and  251(d)(1)  of  the 
Conununications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996  (the  Act),  adopts  rules  and 
procedures  intended  to  ensure  the 
prompt  implementation  of  telephone 
number  portability  with  the  minimum 
regulatory  and  administrative  burden  on 
teleconwiunications  carriera.  These 
rules  are  necessary  to  implement  the 


provision  in  the  Telecommunications 
Act  of  1996  (1996  Act)  requiring  local 
exchange  carriera  (LECs)  to  oBer  number 
portability,  if  technically  feasible.  Li 
implementing  the  statute,  the 
Commission  has  the  responsibility  to 
adopt  rules  that  will  implemeu  most 
quickly  and  effectively  5ie  national 
telecommunications  policy  embodied  in 
the  Act  and  to  promote  the  pro- 
competitive,  deregulatory  markets 
envisioned  by  Congress.  Congress  has 
recognized  that  number  portability  will 
lower  barriera  to  entry  and  promote 
competition  in  the  local  exchange 
marketplace. 

201,  Sununary  of  Significant  Issues 
Raised  by  the  PubUc  in  Response  to  the 
IRFA:  There  were  no  comments 
submitted  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis.  The 
Chief  Counsel  for  Advocacy  of  the 
United  States  Small  Business 
Administration  filed  conunents  on  the 
NPRM  which  generally  support  the 
actions  we  take  in  this  Report  and 
Order.  However,  in  their  general 
comments,  some  commentera  suggested 
a  course  of  action  which  ixuiy  result  in 
less  of  an  impact  on  small  entities. 
Specifically,  prior  to  passage  of  the  1996 
Act,  some  LECs  asserted  that  the 
Osmmission  should  neither  adopt,  nor 
direct  the  adoption  of,  number 
portability  without  performing  a 
thorough  cost/benefit  analysis.  Most 
parties,  however,  now  agree  that  the 
1996  Act  clearly  directs  the  Commission 
to  implement  long-term  number 
porrability.  In  the  Report  and  Order,  we 
concluded  that  Congress  has  determined 
that  the  Commission  should  develop  a 
tutional  number  portability  pohcy  and 
has  spedfically  directed  us  to  prescribe 
the  requirements  that  all  local  exchange 
carriera,  both  Inciunbents  and  othere, 
must  meet  to  satisfy  their  statutory 
obUgaUons.  See  47  U.S.C  2Sl(b)(2),  (d). 
Mmeover,  section  251(e)(l)'s 
assigiunent  to  the  Commission  of 
exclusive  jurisdiction  over  that  portion 
of  the  North  American  Numbering  Plan 
(NANP)  that  pertains  to  the  United 
States  gives  us  authority  over  the 
implementation  of  number  portability  to 
the  extent  that  such  implementation 
will  affect  the  NANP.  See  47  U.S.C 
2Sl(e)(l). 

202.  Description  and  Estimate  of 
Number  of  Small  Businesses  to  Which 
Rules  Will  Apply:  The  Regulatory 
Flexibility  Act  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which  (1)  is 
independendy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
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ind  (3)  satufie*  any  additional  aiteria 
entiblished  by  the  Small  Budnen 
Administntian  (SBA).  Id.  Acconiiiig  to 
the :  BA'i  ragulations.  entities  engaged 
in  the  provision  of  lelaphmsa  service 
may  have  a  in«irimiiin  of  1,500 
employee*  in  order  toqualiiy  as  a  small 
business  concern.  13  CFR  121.201.  This 
standard  also  spplies  in  determining 
whether  an  entity  is  a  small  business  for 
purposes  of  the  Regulatory  Flexibility 
Act 

203.  Our  rules  governing  long-term 
number  portability  apply  to  all  L£Cs, 
including  incumbent  LECs  ss  well  as 
new  LEC  entrants,  and  also  apply  to 
cellular,  broadband  PCS,  and  covered 
SMR  providers.  According  to  the  SBA 
definition.  Incumbent  LECs  do  not 
qualify  as  small  businesses  because  they 
are  dominant  in  their  field  of  operation. 
Accordingly,  we  will  not  addiesa  the 
impact  of  these  rules  on  incumbent 
LECs. 

204.  However,  our  rules  may  have  a 
iignificant  economic  impact  on  a 
substantial  number  of  small  businesae* 
inaobr  as  they  apply  to 
telecommunications  carriers  other  than 
incumbent  LECs.  The  rules  may  have 
such  an  impact  upon  new  entrant  LECs. 
as  well  as  cellular,  broadband  PCS,  and 
covered  SMR  providers.  Based  upon 
data  contained  in  the  most  recent 
census  and  a  report  by  the 
Commission's  Common  Carrier  Bureau, 
we  estimate  that  2,100  carriers  could  be 
afEected.  We  have  derived  this  estimate 
based  on  the  following  analysis: 

205.  According  to  the  1992  Census  of 
Transportation,  Communications,  and 
Utilities,  there  were  approximately 
3,469  Grms  with  under  1,000  employees 
operating  under  the  Standard  Industrial 
Oaasification  (SIC)  category  481— 
Telephone.  See  U.S.  Dept.  of  Commerce, 
Bureau  of  the  Census,  1991  Census  of 
Transportation,  Communications,  and 
Utilities  (issued  May  1995).  Many  of 
these  firms  are  the  incumbent  LECs  and, 
as  noted  above,  would  not  satisfy  the 
SBA  definition  of  a  small  biainess 
because  of  their  market  dominance. 
There  ware  approximately  1,350  LECs 
in  1995.  Industry  Analysis  EHvision, 
FCC.  Carrier  Locator:  Interstate  Service 
Providers  at  Table  1  (Numb«  of  Carriers 
Reporting  by  Type  of  Carrier  and  Type 
of  Revenue)  (December  1995). 
Subtracting  this  number  irom  the  total 
number  of  firms  leaves  approximately 
2,119  entities  which  potentially  are 
small  businesses  which  may  be  a%cted. 
This  number  contains  various  categories 
of  carriers,  including  competitive  access 
providers,  cellular  carriers, 
interexchange  carriers,  mobile  service 
carriers,  operator  service  providers,  pay 
telephone  operators.  PCS  providers. 


ooverad  SMR  jmnddets,  and  raaellers. 
Some  of  these  carriers — although  not 
dominant — may  not  meet  the  other 
requirement  of  the  definition  of  a  small 
business  because  they  are  not 
"independently  owned  and  operated." 
See  15  U.S.C  632.  For  example,  a  PCS 
provider  which  is  affiliated  with  a  long 
distance  company  with  more  than  1,000 
employees  would  be  disqualified  from 
being  considered  a  small  business. 
Another  example  would  be  if  a  cellular 
provider  is  aMliated  with  a  dominant 
LEC.  Thus,  a  reasonable  estimate  of  the 
number  of  "small  businesses"  aKscted 
by  this  Order  would  be  approximately 
2,100. 

206.  Dnaiption  ofProjedad 
Reporting,  Bacordkaeping  and  Other 
CompliarKe  Requirements  of  the  Rules: 
There  are  aeveial  reporting  requirements 
imposed  by  the  Report  and  Order.  It  is 
likely  that  the  entities  filing  the  reports 
will  require  the  services  of  persons  with 
technical  expertise  to  prepare  the 
reports.  First,  carriers  participating  in  a 
field  test  in  the  Chicago,  Illinois,  area 
are  required  to  file  with  the  Commission 
a  report  of  their  findings  within  30  days 
after  completion  of  the  test  At  this  time, 
it  is  not  clear  how  many  carriers  will  be 
partidpating,  but  it  is  likely  to  include 
several  new  entrant  LEO  and  the 
dominant  incumbent  LEC  in  the  region. 
Second,  after  I>)cembar  31, 1998,  long- 
term  number  portability  must  be 
provided  by  LECs  outside  of  the  100 
largest  MSAs  writhin  six  months  after  a 
specific  request  by  another 
telecommunications  carrier  in  which 
the  requesting  carrier  is  operating  or 
plans  to  operate.  The  request 
specifically  must  request  long-term 
niunber  portability,  identify  the  discrete 
geographic  area  covered  by  the  request, 
and  provide  a  tentative  date  six  or  more 
months  in  the  future  when  the  carrier 
expects  to  need  number  portability  in 
order  to  port  prospective  customers. 
Third,  state  regulatory  commissions 
must  file  with  the  Commission  a 
notification  if  they  opt  to  develop  a 
state-specific  database  in  lieu  of     ' 
participating  in  a  regional  database 
system.  Carriers  that  object  to  a  state 
decision  to  opt  out  of  the  regional 
database  system  may  file  with  the 
Commission  a  petition  for  relief  Fourth, 
the  item  requires  any  administrator 
selected  by  a  state  prior  to  the  release 
of  the  Report  and  Order,  that  wishes  to 
bid  for  administration  of  one  of  the 
regional  databases,  must  submit  a  new 
proposal  in  accordance  with  the 
guidelines  established  by  the  NANC  We 
expect  that  only  one  entity,  Lockheed 
Martin,  will  be  subject  to  this 
requirement  since  it  is  the  only 


administrator  which  has  been  selected 
by  a  state  to  date.  Fifth,  the  Report  and 
Order  requires  carriers  that  ar*  unable  to 
m^et  the  deadlines  for  implementing  a 
long-term  number  portability  solution  to 
file  with  the  Commission  at  least  60 
days  in  advance  of  the  deadline  a 
petition  to  extend  the  time  by  which 
implementation  in  its  network  will  be 
completed.  Finally,  we  require  an 
industry  body  known  as  the  Industry 
Numboing  Committee  (INC)  to  file  > 
report  with  the  Commission  on  the 
portability  of  non-geographic  numben 
assigned  to  LECs  within  12  months  after 
the  effective  date  of  the  Report  and 
Order. 

207.  Steps  Taken  to  Minimize  Impact 
on  Small  Entities  Consistent  with  Stated 
Obfectives:  The  Commission's  actions  in 
this  Report  and  Order  will  benefit  small 
entities  by  facilitating  their  entry  into 
the  local  exchange  market.  The  record 
in  this  proceeding  indicates  that  the 
lack  of  number  portability  would  deter 
entry  by  competitive  providers  of  local 
service  because  of  the  value  customen 
place  on  retaining  their  telephone 
numbers.  These  competitive  providers, 
many  of  which  may  be  small  entities, 
may  find  it  easier  to  enter  the.market  as 
a  result  of  number  portability  whi^ 
will  eliminate  this  barrier  to  entry, 

208.  In  general,  we  have  attempted  to 
keep  burdens  on  local  exchange  carriera 
to  a  minimiim  For  example,  we  have 
adopted  a  phased  deployment  schedule 
which  requires  long-term  number 
portability  to  be  implemented  initially 
in  the  100  largest  MSAs,  and  then 
elsewhere  upon  a  carrier's  request.  The 
provision  of  currently  available 
measxires  is  conditioned  upon  request 
only.  In  addition,  we  have  attempted  to 
minimize  the  impact  of  our  rules  upon 
cellular,  broadband  PCS,  and  covered 
SMR  providera,  which  may  be  small 
businesses,  by  not  requiring  such 
carriera  to  offer  currentiy  available 
number  portability  measures.  Similarly, 
paging  and  messaging  service  providers, 
which  may  be  small  entities,  are 
required  to  provide  neither  currently 
available  measures  nor  long-term 
number  portability  under  our  rules.  The 
regulatory  burdens  we  have  imposed  are 
necessary  to  ensure  that  the  public 
receives  the  benefit  of  the  expeditious 
provision  of  service  provider  number 
portability  in  accordance  with  the 
statutory  requirements. 

V.  Onlering  dansee 

209.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1,  4(i),  4(j),  201-205,  218.  251, 
and  332  of  the  Commimications  Act  as 
amended,  47  U.S.C.  151, 154(i),  154(J). 
201-205, 218. 251  and  332.  Part  20  of 
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the  Commission's  rules,  47  CFR  pari  20. 
is  amended,  and  part  52  of  the 
Commission's  rules,  47  CFR  part  52,  is 
added  as  set  forth  below. 

210.  It  is  further  ordered  that  the 
policies,  rules,  and  requirements  set 
forth  herein  are  adopted,  effective 
August  26, 1996  except  for  collections 
of  information  subject  to  approval  by 
the  Office  of  Management  and  Budget 
(OMB),  which  are  effective  E)ecember 
23, 1996. 

211.  It  is  further  ordered  that, 
purauant  to  the  authority  contained  in 
sections  1,  4(i),  4(j),  201-205,  218,  251, 
and  332  of  the  Communications  Act  as 
amended,  47  U.S.C.  151, 154(i),  154(j). 
201-205,  218,  251,  and  332,  a  Further 
Notice  of  Proposed  Rulemaking  is 
hereby  adopted. 

212.  It  is  further  ordered  that 
BellSouth 's  Motion  to  Accept  Late  Filed 
Comments  is  granted. 

213.  It  is  further  ordered  that 
authority  is  delegated  to  the  Chief, 
Common  Carrier  Bureau,  as  set  forth 
supra  in  11  78,  79.  85,  97,  and  to  the 
Chief,  Wireless  Telecominunications 
Bureau,  as  set  forth  supra  in  11 166, 
167. 

List  of  Subjecls 

47  CFR  Part  20 

Federal  Commimications 
Commission,  Local  number  portability. 
Radio,  Telecoiruntmications. 

47  CFR  Part  52 

Federal  Communications 
Conunission,  Cost  recovery.  Database 
architecture  and  administration.  Local 
exchange  carrier.  Local  number 
portability,  Long-term  database 
methods,  Numbering, 
Telecommunications,  Transitional 
methods. 

Fedflial  Conununicationi  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Knle  Changes 

Parts  20  and  52  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  2&-COMMERCUL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  pari  20 
continues  to  read  as  follows: 

Aediariljr.  Sees  4,  303,  and  332, 48  Stat. 
1066, 1082,  as  ameoded:  47  IT.S.C.  1S4,  303, 
and  332,  unless  otherwise  noted. 

2.  Section  20.15  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

|2aiS    RaqulnnaimundarTMalottlw 
ConHiMifUGStlons  AcL 


(e)  For  obligations  of  commercial 
mobile  radio  service  providera  to 
provide  local  number  portability,  see 
S  52.1  of  this  chapter. 

3.  A  new  part  52  is  added  to  read  as 
follows: 

PART  52— NUMBERING 

Subpart  A— {Raearmd] 


Sec 

S2.1    Definitions. 

52.3    Deploynwnt  of  long-tnm  database 

QMthods  for  number  portability  by  L£C8. 
52.5    Database  architecture  and 

administration. 
52.7    Deployment  of  transitiDnal  measures 

for  number  portability. 
52.0    Cost  recovery  (or  transitional  measures 

for  number  porubility. 

52.11  Deployment  of  long-temi  database 
methods  for  number  portability  by  CMRS 
providen. 

52.12  through  52.99     (Rsservedl. 

Appendix  to  Part  52 — Doploymonl  Sacfadule 
fin-  Long-Tana  Databaaa  l4ad>oda  for  Local 
NuBiber  Portability 

AulluHity:  Sec.  4.  48  Slat.  1066.  as 
amended:  47  U.S.C  154.  unless  otherwise 
noted.  Interpret  or  apply  sec  153, 154.  201- 
04,  218,  225-7.  251-2,  271,  48  Stat.  1070.  as 
amended.  1077;  47  U.S.C  201-04,  218,  225- 
7,  251-2. 271  unless  otherwise  noted. 

Subpart  A— {Rwerved!] 

Subpart  B— Local  Number  Portability 

(52.1    OeftnNkMta. 
As  used  in  this  subpart: 

(a)  The  term  broadband  PCS  has  the 
same  meaning  as  that  term  is  defined  in 
§  24.5  of  this  chapter. 

(b)  The  term  cellular  service  has  the 
same  meaning  as  that  tenn  is  tlefined  in 
S  22.99  of  this  chapter. 

(c)  The  term  covered  SMR  means 
either  800  MHz  and  900  MHz  SMR 
licensees  that  hold  geographic  area 
licenses  or  incumbent  wide  area  SMR 
licensees  that  offer  real-time,  two-way 
switched  voice  service  that  is 
interconnected  with  the  public  switched 
network,  either  on  a  stand-alone  basis  or 
packaged  with  other 
telecommunications  services.  This  tetm 
does  not  include  local  SMR  licensees 
offering  mainly  dispatch  services  to 
specialized  customera  in  a  non-cellular 
system  configuration,  licensees  offering 
only  data,  one-way,  or  stored  voice 
services  on  an  intercoimected  basis,  or 
any  SMR  provider  that  is  not 
intercotmected  to  the  public  switched 
network. 

(d)  The  term  database  method  means  ' 
a  number  portability  method  that 
utilizes  one  or  more  external  databases 
for  providing  called  party  routing 
information. 


(e)  The  term  downstream  database 
means  a  database  owned  and  operated 
by  an  individual  carrier  for  the  purpose 
of  providing  number  portability  in 
conjunction  with  other  hmctions  and 
services. 

(0  The  term  incumbent  local 
exchange  carrier  means,  with  respect  to 
an  area,  the  local  exchange  carrier  that: 

(1)  On  February  8, 1996,  provided 
telephone  exchange  service  in  such 
area;  and 

(2)(i)  On  February  8. 1996.  was 
deemed  to  be  a  member  of  the  exchange 
carrier  association  purstiant  to 
S  69.601(b)  of  the  Commission's 
regulations  (47  CFR  69.601(b));  or 

(ii)  Is  a  person  or  entity  that,  on  or 
after  February  8, 1996,  became  a 
successor  or  assign  of  a  member 
described  in  paragraph  (f)(2)(i)  of  this 
section. 

(g)  The  term  incumbent  wide  area 
SMR  licensee  has  the  same  meaning  as 
that  tetm  is  defined  in  $  20.3  of  this 
chapter. 

(h)  The  term  local  exchange  carrier 
means  any  peraon  that  is  engaged  in  the 
provision  of  telephone  exchange  service 
or  exchange  access.  For  purposes  of  this 
subpart,  such  term  does  not  include  a 
person  insofar  as  such  person  is  engaged 
in  the  provision  of  a  commercial  mobile 
service  under  47  U.S.C  332(c). 

(i)  The  term  local  number  portability 
administrator  (LNPAl  means  an 
independent,  non-govenunental  entity, 
not  aligned  with  any  particular 
telecominimications  industry  segment, 
whose  duties  are  determined  by  the 
NANC. 

(j)  The  term  location  portability 
means  the  ability  of  usen  of 
telecoEomunications  services  to  retain 
existing  telecommiuiications  ntunbere 
without  impairment  of  quality, 
reliability,  or  convenience  when  moving 
from  one  physical  location  to  another. 

(k)  The  term  long-term  database 
method  means  a  database  method  that 
complies  with  the  performance  criteria 
set  forth  in  §  52.3(a). 

(I)  The  term  North  American 
Numbering  Council  (NANC)  means  an 
advisory  committee  created  imder  the 
Federal  Advisory  Conunittee  Act,  5 
U.S.C,  App  (1988),  to  advise  the 
Commission  and  to  make 
recommendations,  reached  through 
consensus,  that  foster  efficient  and 
impartial  number  administration. 

(m)  The  term  number  portability 
means  the  ability  of  users  of 
telecommunications  services  to  retain, 
at  the  same  location,  existing 
telecommimications  niunben  without 
impairment  of  quality,  reliability,  or 
convenience  when  switching  from  one 
telecommimications  carrier  to  another. 
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(n)  The  term  regionaJ  database  moans 
an  SMS  databe«e  or  an  SMS/SCP  pair 
that  contains  infonnatioo  necessary  for 
carriers  to  provide  numt)6r  portability  in 
a  region  as  determined  by  the  NANC 

(o|  The  term  service  contmi  point 
(SCP)  means  a  database  in  the  public 
switched  network  which  contains 
informatioa  and  call  processing 
instructions  needed  to  process  and 
complete  a  telephone  c»ll.  The  network 
switches  access  an  SCP  to  obtain  such 
inlotmation.  Typically,  the  information 
contained  in  an  SCP  is  obtained  from 
the  SMS. 

(p)  The  term  service  management 
system  (SMS)  meens  a  database  or 
computer  system  not  pait  of  the  public 
switched  network  that,  among  other 
things: 

(ijlntnconnecta  to  an  SCP  and  sends 
to  that  SCP  the  information  and  call 
processing  instructions  needed  for  a 
network  switch  to  process  and  complete 
a  telephone  call;  and 

(2)  Providea  telecommunications 
carriers  with  the  capability  of  entering 
and  storing  data  regarding  the 
prooaaaing  and  completing  of  a 
talaphooe  call. 

(q)  The  term  service  portabUity  means 
the  ability  of  users  of 
telecommunications  services  to  retain 
existing  telecommunications  numbera 
without  impairment  of  quality, 
reliability,  or  convenience  when 
switching  &om  one  telecommuniotians 
service  to  another,  without  switching 
from  one  telscommunicatians  carrier  to 
another. 

(r)  The  term  service  provider 
portabUity  means  the  ability  of  users  of 
telecommunications  services  to  retain, 
at  the  same  location,  existing 
telecommtmications  numbers  without 
impairment  of  quality,  reliability,  or 
convenience  when  switching  from  one 
telecommunications  carrier  to  another. 

(si  The  term  telecommunications 
means  the  transmission,  between  or 
among  points  specified  by  the  user,  of 
information  of  the  user's  choosing, 
without  change  in  the  form  or  content 
of  the  information  as  sent  and  received. 

(t)  The  term  telecommunicatiora 
carrier  means  any  provider  of 
telecommunications  services,  except 
that  such  term  does  not  include 
aggregators  of  telecommunications 
services  (as  defined  in  47  U.S.C 
226(a)(2)). 

(u)  The  term  telecommunications 
service  means  the  ofiiering  of 
telecommunications  for  a  fee  directly  to 
the  public,  or  to  such  classes  of  users  as 
to  be  effectively  available  directly  to  the 
pubUc,  regardless  of  the  facilities  used. 

(v)  The  term  transitional  measure 
means  a  method  such  as  Remote  Call 


Forwarding  (RCF),  Flexible  Direct 
Inward  Dicing  (DID),  or  other 
comparable  and  tedinically  feasible 
arrangement  that  allows  one  local 
exdiange  carrier  to  transfer  telephone 
numbers  from  its  networi^  to  the 
network  of  another  telecommunications 
carrier,  but  does  not  comply  with  the 
performance  criteria  set  forth  in 
$  52.3(a). 


%S2,i  DsfiloynMnt ot  lOfi^Mnn  i 
iMtfiodslBf  nunber  poflibWIy  by  LcCs 

(a)  Sub^  to  paiagraphs  (b)  and  (c)  of 
this  section,  all  local  exchange  carriers 
(LECs)  must  provide  nun^Mr  portability 
in  compliance  with  the  following 
performance  ciileiia: 

(1)  Supports  network  services, 
features,  and  capabilities  existing  at  the 
time  number  portability  is 
implemented,  including  but  not  limited 
to  emergency  services.  CLASS  features, 
operator  and  directory  assistance 
services,  and  intercept  capabilities; 

(2)  Efficiently  uses  nuinbering 


(3)  Does  not  reqtiire  end  users  to 
change  their  tetecommunications 
numbers: 

(4)  Does  not  require 
telecommunications  carriers  to  rely  on 
databases,  other  network  bcilities,  or 
services  provided  by  other 
telecommunications  carriers  in  order  to 
route  calls  to  the  proper  tetminatian 
point: 

(5)  Does  not  result  in  unreeson^le 
degradation  in  service  quality  or 
network  reliability  when  implemented: 

(6)  Does  not  result  in  any  degradation 
in  service  quality  or  network  reliability 
when  customers  switch  carriers: 

(7)  Does  not  result  in  a  carrier  having 
a  proprietary  interest: 

(8)  Is  able  to  migrate  to  location  and 
service  portability;  and 

(9)  Has  no  significant  adverse  impact 
outside  the  areas  where  number 
portability  is  deployed. 

(b)  All  LGCs  must  provide  a  long-term 
database  method  for  number  portability 
in  the  100  largest  Metropolitan 
Statistical  Areas  (MSAs)  by  December 
31, 1998,  in  accordance  with  the 
deployment  schedule  set  forth  in  the 
appendix  to  this  part  52. 

(c)  Beginning  January  1, 1999,  all 
LECs  must  make  a  long-term  database 
method  for  number  portability  available 
within  six  months  after  a  specific 
request  by  another  telecommunications 
carrier  in  areas  in  which  that 
telecommunications  carrier  is  operating 
or  plans  to  operate. 

(d)  The  Chief,  Common  Carrier 
Bureau,  may  waive  or  stay  any  of  the 
dates  in  the  implementation  schedule, 
as  the  Chief  determines  is  necessary  to 


ensure  the  efficient  development  of 
number  pott^lity,  for  a  period  not  to 
exceed  9  months  (i.e.,  no  later  than 
September  30, 1999). 

(e)  In  the  event  a  LEC  is  unable  to 
meet  the  Commission's  deadlines  for 
implementing  a  Iraig-term  database 
method  for  number  portability,  it  may 
file  with  the  Commission  at  least  60 
days  in  advance  of  the  deadline  a 
petition  to  extend  the  time  by  which 
implementation  in  its  network  will  be 
completed.  A  LEC  seeking  such  relief 
mtist  demonstrate  through  substantial, 
credible  evidence  the  basis  for  its 
contention  that  it  is  tmable  to  comply 
with  the  deployment  schedule  set  forth 
in  the  appendix  to  this  part  52.  Such 
requests  must  set  forth: 

(1)  The  {sets  that  demoostrate  why  the 
carrier  is  unable  to  meet  the 
Commisaion's  d^lcyment  schedule: 

(2)  A  detailed  explanaUon  of  the 
activities  that  the  carrier  has  undertaken 
to  meet  the  implementation  schediUe 
prior  to  requeuing  an  extension  of  time: 

(3)  An  iosnti&cation  of  the  particular 
switches  for  which  the  extension  is 

(4)  The  time  within  which  the  carrier 
will  complete  deployment  in  the 
afiected  switches:  snd 

(5)  A  proposed  schedule  with 
milratones  for  meeting  the  deployment 
date. 

(f)  The  Chief,  Common  Carrier 
Bureau,  shall  monitor  the  progress  of 
local  exchange  carriers  implementing 
number  portability,  and  may  direct  such 
carriers  to  take  any  actions  necessary  to 
ensure  compliance  with  the  deployment 
schedule  set  forth  in  the  appendix  to 
this  part  52. 

(g)  Carriers  that  an  members  of  the 
Illinois  Local  Number  Portability 
Workshop  must  conduct  a  field  test  of 
any  technically  feasible  long-term 
dataL;ise  method  for  number  portability 
in  the  Chicago,  Illinois,  area  concluding 
no  later  than  August  31, 1997.  The 
carriers  participating  in  the  test  must 
fointly  file  with  the  Common  Carrier 
Bureau  a  report  of  their  findings  within 
30  days  following  completion  of  the 
test.  The  Chief,  Common  Carrier  Bureau, 
shall  monitor  developments  during  the 
field  test 

|S2,5 


(a)  The  North  American  Numbering 
Council  (NANC)  shall  direct 
establishment  of  a  nationwide  systeol  of 
regional  SMS  databases  for  the 
provision  of  long-term  database 
methods  for  number  portability. 

(b)  All  telecommunications  carriers 
shall  have  equal  and  open  access  to  the 
regional  databases. 
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(c)  The  NANC  shall  select  a  local 
number  portability  administratotfs) 
(IJ>IPA(s))  to  administer  the  regional 
databases  within  seven  months  of  the 
initial  meeting  of  the  NANC 

(d)  The  NANC  shall  determine 
wdisther  one  or  multiple 
administiator(s)  should  be  selected, 
whether  the  Li^A(s)  can  be  the  same 
entity  selected  to  be  the  North  American 
NumWing  Plan  Administretor,  how  the 
LNPA(8)  should  be  selected,  the  specific 
duties  of  the  LNPA(s),  the  geographic 
coverage  of  the  regional  databases,  the 
technical  interoperability  and 
operational  standards,  the  user  interface 
between  telecommunications  carriers 
and  the  LNPA(s).  the  network  interface 
between  the  SMS  and  the  downstream 
databases,  and  the  technical 
specifications  for  the  regional  databases. 

(e)  Once  the  NANC  has  selected  the 
LNPA(s)  and  determined  the  locations 
of  the  regional  databases,  it  must  report 
its  decisions  to  the  Commission. 

(f)  The  information  contained  in  the 
regional  databases  shall  be  limited  to 
the  information  necessary  to  route 
telephone  calls  to  the  appropriate 
telecommunications  carriers.  The  NANC 
shall  determine  what  specific 
information  is  necessary. 

(g)  Any  state  may  opt  out  of  its 
designated  regional  database  and 
implement  a  state-specific  database.  A 
state  must  notify  the  Common  Carrier 
Bureau  and  NANC  that  it  plans  to 
implement  a  state-specific  database 
within  60  days  from  the  release  date  of 
the  Public  Notice  issued  by  the  Chief, 
Conunon  Carrier  Bureau,  identifying  the 
administrator  selected  by  the  NANC  and 
the  proposed  locations  of  the  regional 
databases.  Carriers  may  challenge  a 
state's  decision  to  opt  out  of  the  regional 
database  system  by  filing  a  petition  with 
the  Conunission. 

(h)  Individual  state  databases  must 
meet  the  national  requirements  and 
operational  standards  recommended  by 
the  NANC  and  adopted  by  the 
Commission.  In  addition,  such  state 
databases  must  be  technically 
compatible  with  the  regional  system  of 
databases  and  must  not  interfere  with 
the  scheduled  implementation  of  the 
regional  databases. 

(i)  Individual  carriers  may  download 
information  necessary  to  provide 
number  portability  from  the  regional 
databases  into  their  own  downstream 
databases.  Individual  carriers  may  mix 
information  needed  'o  provide  other 
services  or  functions  with  the 
information  downloaded  from  the 
regional  databases  at  their  own 
downstream  databases.  Carriers  may  not 
withhold  any  information  necessary  to 
provide  number  portability 'from  the 


regional  databases  on  the  grounds  that 
such  data  has  been  combined  with  other 
information  in  its  downstream  database. 

152.7    Deploymant  of  transitional 
msaauras  tor  numtMr  poriaMlty. 

All  LECs  shall  provide  transitional 
measures,  which  may  consist  of  Remote 
Call  Forwarding  (RCF),  Flexible  Direct 
Inward  Dialing  (DID),  or  any  other 
comparable  and  technically  feasible 
method,  as  soon  as  reasonably  possible 
upon  receipt  of  a  specific  request  from 
another  telecommunications  carrier, 
until  such  time  as  the  LEC  implements 
a  long-term  database  method  for  number 
poriability  in  that  area. 

{52.S    Cost  recovery  tor  tranaWonal 
measures  lor  number  portability. 

Any  cost  recovery  mechanism  for  the 
provision  of  number  portability 
purauant  to  §  52.7(a),  that  is  adopted  by 
a  state  conunission  must  not: 

(a)  Give  one  telecommunications 
carrier  an  appreciable,  incremental  cost 
advantage  over  another 
telecommunications  carrier,  when 
competing  for  a  specific  subscriber  (i.e., 
the  recovery  mechanism  may  not  have 
a  disparate  effect  on  the  incremental 
costs  of  competing  carriers  seeking  to 
serve  the  same  customer):  or 

(b)  Have  a  disparate  ef!^  on  the 
ability  of  competing 
telecommtmications  carriere  to  earn  a 
normal  return  on  their  investment. 


IS2.11     Deployment  of  long-term  c 
meltioOs  (or  number  ponal>lllty  by  CMRS 
provMsra. 

(a)  By  June  30. 1999,  all  cellular, 
broadband  PCS,  and  covered  SMR 
providers  must  provide  a  long-term 
datal^ase  method  for  number  portability, 
including  the  ability  to  support 
roaming.  In  compliance  with  the 
performance  criteria  set  forth  in 

S  52.3(a). 

(b)  By  December  31, 1998,  all  cellular, 
broadband  PCS,  and  covered  SMR 
providers  must  have  the  capability  to 
obtain  routing  information,  either  by 
querying  the  appropriate  database 
themselves  or  by  making  arrangements 
with  other  carriers  that  are  capable  of 
performing  database  queries,  so  that 
they  can  deliver  calls  from  their 
networks  to  any  party  that  has  retained 
its  number  after  switching  from  one 
telecommunications  carrier  to  another. 

(c)  The  Chief,  Wireless 
Telecommunications  Bureau,  may 
waive  or  stay  any  of  the  dates  in  die 
implementation  schedule,  as  the  Chief 
determines  is  necessary  to  ensure  the 
efficient  development  of  number 
portability,  for  a  period  not  to  exceed  9 
months  (i.e.,  no  later  than  September  30. 
1999.  for  the  deadline  in  paragraph  (b) 


of  this  section,  and  no  later  than  Mardi 
31,  2000,  for  the  deadline  in  paragraph 
(a)  of  this  section). 

(d)  In  the  event  a  carrier  suh)ect  to 
paragraphs  (a)  and  (b)  of  this  section  is 
unable  to  meet  the  Commission's 
deadlines  for  implementing  a  long-term 
number  portability  method,  it  may  file 
with  the  Commission  at  least  60  days  in 
advance  of  the  deadline  a  petition  to 
extend  the  time  by  which 
implementation  in  its  network  will  be 

-  completed.  A  carrier  seeking  such  relief 
must  demonstrate  through  substantial, 
credible  evidence  the  basis  for  its 
contention  that  it  is  unable  to  comply 
with  paragraphs  (a)  and  (b)  of  this 
section.  Such  requests  must  set  forth: 

(1)  The  facts  that  demonstrate  why  the 
carrier  is  unable  to  meet  our 
deployment  schedule: 

(2)  A  detailed  explanation  of  the 
activities  that  the  carrier  has  undertaken 
to  meet  the  implementation  schedule 
prior  to  requesting  an  extension  of  time; 

(3)  An  identification  of  the  particular 
switches  for  which  the  extension  is 
requested; 

(4)  The  time  within  which  the  carrier 
will  complete  deployment  in  the 
aSected  switches;  and 

(5)  A  proposed  schedule  with 
milestones  for  meeting  the  deployment 
date. 

(e)  The  Chief,  Wireless 
Telecommunications  Bureau,  may 
establish  reporting  requirements  in 
order  to  monitor  the  progress  of  cellular, 
broadband  PCS.  and  covered  SMR 
providers  implementing  number 
portability,  and  may  direct  such  carriers 
to  take  any  actions  necessary  to  ensure 
compliance  with  this  deployment 
schedule. 

H  S2. 12  through  52.M    [Rsaarvod] 

Appendix  to  Port  52 — Oeplojrment 
Schedule  for  Long-Term  Database 
Methods  for  Local  Number  Portability 

Implementation  must  be  completed  by  the 
carriers  in  the  relevant  MSAs  during  the 
periods  specified  below: 


iaA7-12«7 

Chicago,  O,  

Philadelphia,  PA „ 

Atlanta,  GA  

New  York.  NY _ 

Los  Angeles.  CA  

Houston,  TX  . 


Minneapolis,  MN _ - 12 


Detroit,  NO  

Cleveland.  OH 

Weshington.  DC 

BalUmoTB,  MD 

Miami.  FL „ 

Fort  Lauderdale.  FL  ._ 

Orlando.  FL 

Cindnoati,  OH  ..„» 


20 
5 
18 
24 
39 
40 
M 
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TlDip«,  FL 

Beaton.  MA  

Rivmid^  CA  ... 
Su  Diff).  CA  .. 

DaOat,  rx _ 

St.  Loiii*.  MO  .- 

Pboanbc.  AZ 

SasttW.  WA  . — 


indianapoUs,  IN  ■ 
MlhnukM.  WI. 
CalumbiM.  OH 
Pitlibuisb,  PA  . 

Newiik.  N) 

NcriaU,  VA _ 

NnrariMiu.LA 

Ourkxt*.  NC  1;..- 

GnvDfboro,  NC  .................... 

NaahviUa.  TN 

Lu  V«|u.  NV 

N«M«u.  NY  . 

BuOdo,  NY  

Qniie>Co.CA  . 
OUland.  CA  .... 


San  Pnncuco,  CA 

RochMtCT.  NY 


iQty,  KS 
Fort  Wortll.  TX  . 
Hulfonl,  Cr  ...» 
Denvor,  CO  ... 
POftludOR 


23 

9 

10 

u 
11 

IB 
17 
22 

34 

35 

38 

19 

2S 

32 

41 

43 

48 

51 

50 

13 

44 

15 

21 

29 

49 

28 

33 
46 
28 
27 


Grand  Ripida,  MI 

Dayton.  OH  

Akron.  OH 

G«iy.  IN 

.N) 


.  NJ  

Monmouth.  N]  

Richmond.  VA  

Mamphii,  TN 

Uuiiville.  KY  

laduonvUle,  FL  .. 

Ralngfa.  NC  

Wat  Pafan  BaKh.  FL 

Giaanville,  SC 

Honoluhi.  HI  . 


Ptovidenca,  Rl  «.». — »... — 
Albany.  NY 


SjrncuM.  NY __ 

Spitncfiald.  MA 

V<nlun.CA  

BdanlIald.CA 

Stocboo,  CA  -..— 

Villajo.  CA  

a  Puo.  TX 

Linl»Rock.AR 

Wichita,  KS  

Naw  Havan.  CT 

Omaha,  NE 

Alluquanpia,  NM  ... 
Tacoma.  WA  


89 

68 

72 

. 84 

»4 

99 

74 

90 

97 

91 

75 

78 

Nate  Thif  Appandlii  A  will  not  ba 
publiihed  in  tba  Coda  of  Fadaial  Ragulatians. 

Appamlix  A — 100  Lai;gart  MetropoUUn 
SUtiaUcal  Anas  (MSAa)  and  Their 
PppnlaHwit 


58 

81 
73 
SO 
42 
52 
54 
63 
S3 
57 
58 
59 
82 
._  66 
_  65 
_.  47 
...  64 
...  31 
_.   36 


San  )oaa,  CA 

Sacramento.  CA  » 

Fmno.  CA  - 68 

San  Antonio,  TX _ 37 

Oldahonia  Qty.  OK  -.  55 

Austin.  TX „ 60 

Salt  Itkt  aty.  UT  -» - 45 

Tucaon,  AZ  _ ._.  71 

MM-UM 

Toledo.  OH 81 

Youngstmvn,  OH  .» 85 

Ann  Arbor,  MI ... — ™..-™««««.  95 

Fort  Wayne.  IN - 100 

Scranton,  PA 78 

Allentown.  PA 82 

HaiTisburg.  PA  - _„.  S3 

Jeney  City.  N) ._  ■    88 

Wilmington.  OB 89 

Biimingliam,  AL  ._..______ _.  67 

Knoxvilie,  ICY 79 

Baton  Rouga.  LA —  87 

Charlaaton,  SC 92 

SaraioU,  FL 93 

Mobile.  AL 96 

.  ColumbU.  SC 98 

Tulaa,  OK  ._._.  70 


1.  Um  Anariaa,  CA  _. 

9.15O.0O0 

2.  Naw  York,  NY  

8.584,000 

3.  Chicago,  n. 

7M8,000 

4.  Philadelphia,  PA  

4.949.000 

5.  Washington.  DC 

4,474.000 

6.  Detroit.  MI 

4,307,000 

7.  Houston.  TX  - 

3,853,000 

8.  AtlanU.  GA  

3.331,000 

9.  Boaton.  MA* 

3,2114100 

la  Riranida.  CA 

2.907,000 

11.  Dallas.  TX  .- 

2,898.000 

12.  Minnaapolto,  MN 

2,688,000 

13.  Nassau.  NY  

3,651.000 

14.  San  Diego.  CA 

2Jt2\fim 

15.  Orange  Co..  CA  

2,543,000 

16.  Sl  Louis,  MO 

2,536  JMO 

17.  Phoenix.  AZ 

2.473,000 

18.  Baltimore.  MD  

2,458.000 

19.  Pittsburgh.  PA 

2,402.000 

20.  Ciaveland.  OH  

2.222,000 

21.  Oakland.  CA  

2,182.000 

22.  Seattle,  WA  ._ _ 

23.  Tampa,  FL  ._ _ — 

2.157.000 

24.  Miami.  FL  

2X125.000 

25.  Newark.  NJ -. 

1,934.000 

26.  Denver.  00 

1,798MI0 

27.  Portland.  OR  — 

1,678,000 

28.  Kansas  Qty.  KS  

1,647,000 

29.  San  Francisco.  CA  _ 

1#I«.000 

30.  QncinoaU,  OH 

1.581M)0 

31.  San  Joae,  CA  

1,557.000 

32.  Norfolk.  VA 

1,529.000 

33.  Fort  Worth.  TX  

1.464,000 

34,  Indianapolia,  IN 

35.  Milwaukee,  Wl  

1,462,000 

1.456,000 

36.  Saciamanto,  CA  ,._ 

1,441,000 

37.  San  Antonio,  TX 

1.437.000 

1,423.000 

39.  Fort  Uodardala,  FL 

1,383,000 

40.  Orlando.  FL 

1.361,000 

41.  New  Orleans,  LA  

1.309,000 

42.  Bergen.  NJ  

1,304,000 

43.  Charlotte.  NC  _ 

1.260.000 

44.  Buaio.  NY  „ 

'     1,189.000 

45.  Salt  Lake  Qty,  UT      

1,178,000 

46.  Hartford.  CT* 

1,156.000 

47.  Providenca,  RI*  

1.131.000 

48.  Greansboro.  NC _ 

1.107.000 

49.  Rochester.  NY 

1^90.000 

50.  Las  Vegas.  NV 

1,078.000 

51.  Nashville,  TN 

1,070,000 

52  Middlesex,  N]  _ 

1,069.000 

53.  Memphis.  TN  — 

1,056.000 

54  Monmouth.  NJ  

1X135.000 

55.  Oklahoma  Qty.  OK  

1,007.000 

56.  Grand  Rapids.  MI  

985.000 

57.  LouisvUto.  KY 961J0O0 

5«.  jKkaoDviUB.  FL 9724100 

5ft.  Rolaigb,  NC 965.000 

60.  Austin.  TX  964.000 

«1.  Dayton.  OH  956^)00 

62.  Watt  Ptlm  BMch.  FL  ......  95SJOO0 

63.  RlchmoDd.  VA 917.000 

64.  Albmy.  NY 675.000 

65.  Honolulu.  HI 674,000 

66.  GrMDville,  SC 673,000 

67.  Binninghun.  AL  » 872,000 

66.  FrwDO.  CA  635^)00 

69.  SyncuM.NY  754,000 

70.  TuIm,  ok  743,000 

71.  Tucioo,  AZ  732.000 

72.  Ventuzm.  CA  703.000 

73.  Aiotm.  OH 677.000 

74.  BIPmo.  TX  665,000 

75.  Omaha.  NE 663,000 

76.  Albuquarqua.  NM 646,000 

77.  Tacoma.  WA  636,000 

78.  Scranton.  PA 637.000 

79.  Knoxvilla.  TN 631,000 

6a  Gary,  IN 620,000 

81.  Tolado.  OH  -- 614.000 

62.  Allentown.  PA  612.000 

63.  Hairlrinug,  PA  610.000 

84.  BakersBeld.  CA 606.000 

85.  Youngstown,  OH 604.000 

86.  Springfiflld.  MA*  584.000 

87.  Baton  Rouea,  LA 558,000 

88.  lerwy  City.  NJ  552.000 

89.  Wilmingtoo.  DE 539.000 

9a  UtUe  Rock.  AR 536,000 

91.  New  Haven,  CT* 5274X10 

92.  Cbarleeton,  SC  522,000 

93.  Saratota.  FL  .. 5164100 

94.  Stockton,  CA 516.000 

95.  Ann  Arbor,  MI  515,000 

96.  Mobile.  AL  „....  512,000 

97.  Wichita.  KS  507,000 

98.  Columbia,  SC  ....»-.«»....  466,000 

99.  Valle)o,  CA 463.000 

100.  Fort  Wayne.  IN  469.000 

'Population  fisurea  Ux  New  England's  city 
and  town  bttsafTMSAs  are  for  1992,  while 
others  are  for  1994. 

Note:  This  Appendix  B  will  not  be 
published  in  the  Code  of  Federal  Regulations. 

Appendix  B— DMcription  of  Number 
Portability  Method* 

I.  Database  methods 

1.  Location  Routing  Number  (UlN).  Under 
ATfcT's  LRN  proposal,  a  carrier  seeking  to 
route  a  call  to  a  ported  number  queries  or 
"dips"  an  external  routing  database,  obtains 
a  ten-digit  location  routing  number  for  the 
ported  number,  and  uses  that  location 
routing  number  to  route  the  call  to  the  end 
office  switch  which  serves  the  called  party. 
The  carrier  dipping  the  database  may  be  the 
originating  carrier,  the  terminating  carrier,  or 
the  N-1  carrier  (the  carrier  prior  to  the 
terminating  carrier}.  Under  the  LRN  method, 
a  unique  location  routing  immber  ii  assigned 
to  each  switch.  For  example,  a  local  service 
provider  receiving  a  7-digit  local  call,  such  as 
887-1234,  would  examine  the  dialed  number 
to  determine  if  the  NPA-NXX  is  a  portable 
code.  If  so,  the  7  digit  dialed  number  would 
be  prefixed  with  the  NPA  and  a  lO^igit 
query  (e.g..  679-887-1234)  would  be 
launched  to  the  routing  database.  The  routing 
database  then  wrauld  return  the  LRN  (e.g.. 
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679-267-0000)  associated  with  the  dialed 
number  which  the  local  aervica  provider  uses 
to  route  the  call  to  the  appropriate  switch. 
The  local  service  provider  then  would 
formulate  an  SS7  call  set  up  message  with  a 
generic  address  parameter,  along  with  the 
forward  call  indicator  set  to  indicate  that  the 
query  has  been  performed,  and  route  the  call 
to  the  local  service  provider's  tandem  for  . 
forwarding. 

2.  LRN  is  a  "single>number  solution" 
because  only  one  number  [i.e..  the  number 
dialed  by  the  calling  party)  is  used  to  identify 
the  customer  in  the  serving  switch.  Each 
svritch  has  one  network  address — the 
locatiOD  routing  number.  The  record  and  the 
Industry  Nun^wring  Committee  [XfKl] 
indicate  that  LRN  supports  custom  local  area 
signalling  services  (CLASS),  emergency 
services,  and  operator  and  directory  services, 
but  may  result  in  some  additional  post-dial 
delay.  LRN  can  support  location  and  service 
as  well  as  service  provider  portability. 
Finally.  LRN  supports  wireless- wireline  and 
wireless-wireless  service  provider  portability. 

3.  Carrier  Portability  Code  (CPC).  Under 
CPC.  each  local  service  provider  within  a 
given  area  would  be  assigned  a  thrae-dimt 
Carrier  Portability  Code  (CPC).  The  dat^iaae 
serving  that  area  would  contain  all  the 
telephone  numbers  that  have  been 
tranafered  from  one  carrier  to  another  and 
their  correspoodiDg  CPCs.  A  carrier  querying 
the  database  for  purposes  of  touting  a  call  to 
a  customer  that  has  transferred  his  or  her     . 
telephone  number  would  know  &om  the 
NXX  code  of  the  dialed  number  that  the 
telephone  number  may  have  been  transferred 
to  another  local  service  provider.  The  carrier 
would  query  a  datebase  serving  that  area, 
which  would  return  to  the  carrier  a  three- 
digit  CPC  corresponding  to  the  service 
provider  serving  the  dialed  number.  The 
carrier  then  would  route  the  call  according  to 
the  carrier  portability  code  and  the  dialed 
NXX  code.  For  example,  an  IXC  delivering  a 
call  to  the  301  NPA  would  query  the  database 
serving  the  301  area  coda.  In  return,  that 
datebue  would  transmit  back  to  the  DCC  a 
ton-digit  number  coaststing  of  the  three-digit 
NPA  replaced  with  the  CPC  for  the  LEC 
serving  that  customer,  plus  the  customer's 
seven-digit  telephone  number.  The  IXC  then 
would  route  the  call  to  the  location  pre- 
designated  by  the  terminating  carrier  based 
on  the  aix-digjt  CPC-NXX.  Similarly,  carriers 
providing  service  within  the  area  would 
query  the  same  datebase  to  identify  the  local 
aervica  provider  responsible  tor  handling 
specific  local  calls. 

4.  AT&T  asserts  that  CPC  is  compatible 
with  LRN  by  permitting  adoption  of  switch 
trigger  mechanisms,  switch  interfaces, 
signalling  translations,  and  the  development 
of  an  SMS  to  an  LRN  environment.  CTC 
supports  an  N-1  call  processing  scenario, 
avoids  routing  calls  through  incumbent  LEC 
networks,  permits  carriers  to  own  or  provide 
for  their  own  routing  databases,  and  supports 
vertical  features.  On  the  other  band,  the  CPC 
method  essentially  uses  two  NPA  codes,  and 
therefore  precludes  use  of  the  second  NPA 
code  for  other  purposes.  CPC  supports 
location  portability  to  a  limited  extent  It  is 
Dot  clear  bow  operator  services,  such  as  busy 
Ud«  verification,  collect  calls,  calling  card 


calls,  and  third-party  billing,  would  be 
handled  under  this  proposal-  Routing 
telephone  calls  based  on  carrier  portability 
codes  likely  will  require,  among  other  things, 
that  the  software  be  modified  in  each 
network  switch  located  in  the  NPA  within 
which  this  system  is  deployed.  It  also  would 
require  modi&cation  (o  the  Local  Exchange 
Routing  Guide  (LERG)  on  the  same  NPA- 
basis  so  that  the  LERG  contains  routing  date 
based  on  carrier  portability  codes. 

5.  Release-to-Pivot  (BTP).  Carriers  using 
RTF  attempt  to  complete  all  calls  as  they 
presently  do  to  a  switch  that  is  assigned  a 
given  NPA-NXX.  If  the  dialed  number  has 
not  been  ported,  the  call  will  be  completed 
exactly  as  it  is  currently.  If  the  dialed  number 
has  been  ported  from  the  switch  (the 
"release"  switch),  the  call  will  be  i«leeaed 
back  to  a  previous  switch  (the  "pivot" 
switch)  in  the  call  path  along  with,  rerouting 
information  (RI).  The  pivot  switch  uses  the 
RI  to  reroute  the  call  to  the  new  switch.  For 
example,  a  switch  with  pivot  capabilities 
would  determine  whether  a  particular  call 
should  proceed  fo  a  release  capable  switch. 
The  pivot  switch  would  formulate  an  initial 
address  message  (lAM)  containing  a 
capability  Indicator  informing  the  release 
switch  thai  the  call  can  be  released  bade  to 
the  pivot  switch.  Once  the  release  switch 
receives  the  call,  it  would  use  a  translation 
teble  to  determine  whether  the  called  number 
has  been  ported.  If  it  has,  the  switch  then 
would  formulate  a  release  message 
containing  a  cause  value  (RTF)  and  an  LRN 
for  delivery  back  to  the  pivot  switch.  The 
LRN  would  be  included  In  the  raleaae 
message  as  a  redirection  number.  The  pivot 
switch  then  would  access  a  translation  table 
and  determine  routing  baaed  on  the  first  six 
digiteof  the  LRN.  A  new  1AM  then  would  be  . 
fonnulated  and  the  call  redirected  to  the 
appropriate  switch. 

6.  BTP  must  traverae  the  existing  LEC 
network  by  means  of  switches  equipped  with 
release  and  pivot  functionality  and  an 
internal  datebase  for  call  setup.  RTF  using 
the  location  routing  number  to  route  calls  is 
a  single>Dumber  solution.  RTF  does  not 
involve  the  aniaiunent  of ' '  pseudo 
ntmibnt."  tvfaiu  minimizes  number 
exhaust.  RTF  should  not  Lnterfare  with 
emergency  services  or  operattH-  and  directory 
services,  but  may  increase  call  setup  tim^ 
and  post-dial  delay.  RTF  can  support  service 
as  well  as  service  provider  portability,  but  it 
is  unclear  to  what  extent  RTF  can  support 
location  portability.  Finally,  RTF  supports 
portebility  between  wireless  carriers,  but  it  is 
unclear  whether  it  can  support  wireless- 
wireline  portebility.  Some  parties  believe 
that  RTF  is  not  appropriate  for  long-term 
implementetion  of  service  provider 
portebility  because  of  Ite  reliance  on  the 
netwoiks  of  incumbent  LECs,  the  potential 
for  post-dial  delay,  and  its  inefficient  use  of 
signaling  links. 

7.  C^ery  on  Release  (QORj.  Also  known  as 
"Look  Ahead."  QOR  is  similar  to  RTF  in  that 
queries  are  performed  only  for  calls  to  ported 
numbers.  However,  QOR  is  dififerent  in 
aeveral  respects.  Prior  to  querying  a  roudng 
datebase,  the  switch  from  which  the  call 
originates  reserves  the  appropriate  call  path 
thxoit^  the  SS7  network  and  attempte  to 


complete  a  call  to  tbc  switch  where  the  NPA- 
NXX  of  the  dialed  number  resides  If  the 
number  is  ported,  the  call  is  released  back,  to 
a  previous  switch  in  the  call  path,  which 
performs  a  query  to  determine  the  LRN  of  the 
new  serving  switch.  The  call  then  is  routed 
to  the  serving  switch.  This  method  di£fars 
from  RTF  in  that  when  s  number  has  bean 
ported  from  the  Release  switch,  the  previous 
switch  in  the  call  path  will  query  the 
datebase  to  obuin  the  routing  iniormation 
instead  of  that  information  being  supplied  by 
the  Release  switch,  in  other  words,  the 
switch  that  redirects  the  call  also  performs 
the  query,  thus  eliminating  the  need  for  the 
carrier  to  which  the  number  was  originaUy 
assigned  to  provide  routing  infbnnation. 
Pacific  Bell  indicates  that  QOR  can  support 
both  location  and  service  portability,  since 
any  call  can  be  released  beck  and  routed 
through  a  non-incumbent  provider's  network. 

8.  Local  Ana  Number  Portabiitty  (LANP}. 
Under  this  proposal,  each  customer  is 
assigned  a  tao-dlgit  customer  number  address 
(CNA)  which  is  mapped  to  a  unique  ten-digit 
network  node  address  (NNA),  boih  of  whidi 
are  stored  in  routing  datebases.  A  aerrice 
provider  receives  the  called  number  (the 
CNA),  queries  a  routing  datebaae.  translates 
the  called  number  from  ite  CNA  to  its 
associated  NNA,  use*  the  NNA  to  route  the 
call,  and  peases  the  NNA  to  the  serving  end 
office  which,  based  on  the  NNA,  terminates 
the  call  to  the  appropriate  line  or  trunk. 
Unlike  LRN,  which  assigns  s  unique  location 
routing  number  to  eech  switch,  LANP 
requiivs  a  separate  NNA  for  eadi  OIA.  The 
California  Local  Number  Portebility  Teak 
Force  indicates  that  LANP  does  not  raault  In 
post-dial  delay  or  require  changes  in  the 
wirelen  networks.  In  addition.  LANP 
supports  service  provider,  service,  and 
unrestricted  locauon  portability.  Moreover, 
the  CNA  can  be  disassociated  from  the 
switches  and  moved  \o  a  common  pool  of 
numbers  for  reasaigrunent  However.  LANP 
may  impact  emergency  services,  as  the 
information  displayed  at  the  Public  Safety 
Answering  Point  (PSAP)  will  Initially  be  the 
NNA  rether  than  the  CNA.  Some  parties  and 
stete  commiaakms  believe  that  the  LANP 
method  is  not  a  viable  option  for  long-term 
number  portebility  because  it  is  too 
complicated  to  implement 

9.  Non-Geographic  Number  (NGN).  Under 
this  approach,  which  overlays  the  existing 
LBC  network,  a  ported  subscriber  is  assigned 
a  non  geographic  number  (NGN)  and  a 
geographic  number  (GN)  that  Indicate*  the 
customer's  physical  location  and  the  serving 
central  office.  If  the  customer  moves  or 
changes  local  service  providers,  the  GN — but 
not  the  NGN — changes,  similar  to  800 
service.  When  the  NGN  is  dialed,  the  NGN 

is  translated  into  the  GN  through  a  database 
query,  and  the  call  is  routed  bMed  on  the  GN 
as  is  done  today.  All  other  calls  are  processed 
as  thay  are  currently.  A  database  dip  is 
required  only  for  calls  to  ported  numbers. 
Ported  calls  will  experience  longer  call  setup 
delay  and  post-dial  delay.  Emergaocy  and 
operator  and  directory  aervices  are  not 
aEEscted.  This  approach  supports  serrice 
provider,  service,  and  unlimited  location 
portability.  On  the  other  hand,  NGN  strains 
numbering  reaources  by  forciiig  ail  ported 
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custonnn  to  limited  noo  (auuiphic 
Dumbsn.  raquina  •  natioawiB*  cut-one,  md 
raquifietan  initial  change  of  ttteplion* 
oumban  U>  obtain  portability, 
n.  Noo-daiabaaa  msthoda 

1.  RemotrCall Penmr<iingfHCr).«CPis 
an  existing  L.EC  Mrvice  tJiat  rvdincta  calls  in 
tha  taUphoufl  netwrark  and  fan  fa*  adaptad  to 
pravid*  a  samblaiica  of  sarric*  pnnridar 
numbar  podabtlity.  If  a  cuatomav  tnznfan 
his  or  bar  axiating^IalapiioBa  Biunkar  fnm 
Caiiiar  A  to  Cmiar  B,  any  call  to  tbu 
citttamar  i«  nmtad  to  Ibrcaatnl  oSoa 
nritch  oparalad  by  CairiarA  that  i< 
daaignated  by  the  NXX  coda  of  tha 
cuatomer's  telephone  oombar.  Caniet  A's 
•vritch  loulas  that  call  to  Carrier  B, 
tmislatixig  the  dialed  number  into  a  onmber 
with  an  NXX  OMiespandiiig  to  a  switch 
operated  by  Castlei  B-Caiiier  B  then 
oompletee  Ibe  itMtiiig  of  the  cell  to  in 
cuatcmer.  The  cbenge  in  termlneting  canien 
is  tmuparaot  to  the  calling  party. 
Diaadvanl^lBa  of  RCF  include  the  foUowing: 
(1)  It  requiras  the  use  of  two,  ten-digit 
telephone  numbers  and  thus  strairu  number' 
plan  adminiatretioa  and  conthbutea  to  ar«a 
code  exheust;  (21  it  gaoerBlly  flees  ool 
supptirtBemal  custom  local  nee  slffielllng 
services  (CLASS),  such  as  caller  ID,  aod  may 
degrade  tranamission  qualixy,  becauae  it 
actually  places  a  second  call  to  a  tiansparmt 
telephone  niunbar  (3)  it  can  haruila  only  a 
limited  number  of  calls  to  custotners  of  the 
same  competing  service  provider  at  any  one 
time;  (4)  it  may  result  in  lotigsr  call  set-up 
times;  (Slit  requires  the  use  frf  the  inaimhenl 
LEC  network  bv  routing  f>f  calls;  (6)  it  may 
enable  iocunbenta  to  eciaes  competilon' 
piopsielary  infca'iuatiuaT  (7)  it  may  teeult  in 
niosv  complitated  resotutiott  of  coaloiBSr 
complatala;  (!)  the  potential  ior  call  blockiag 
may  be  inoaaaed;  uid  (9)  it  may  impoae 
substantial  coats  upon  new  entrants. 

2.  Flexible  Direct  Inwurd  Dialinf  WW).  DID 
wfurks  similarly  to  RC7.  except  the  original 
service  provider  routes  calls  to  the  dialed 
number  over  a  dedicated  fscility  to  the  new 
service  provitier's  swittzh  instead  of 
tnsslating  the  i^i'AmA  number  to  s  new 
nmnber.  DID  has  many  f>f  the  same 
limitations  aa  RCF.  althou^  DID  caa  pruciias 
nxire  simultaneous  calls  to  a  competing 
service  provider. 

3.  Other.  We  sie  awaie  of  three  derivatives 
of  RCF  and  DID,  all  of  which  require  routing 
of  all  incmning  calls  to  the  terminating 
switch  identified  by  the  NXX  code  of  the 
dialed  phone  number,  and  involve  the  loss  of 
CLASS  functionalities.  Unlike  RCF  and  DID, 
they  use  LJSC  tandem  switches  to  aggregate 
calu  to  a  particular  competlDg  service 
provider  Debae  those  calls  are  routed  to  that 
provider.  In  additioiik  CablevisioD  Lightpatfa 
advtxates  use  of  Trui\k  Route  Indexing  (TRU, 
whifj]  it  tilaims  tt>utes  calls  directly  to  the 
competitor's  interconnection  facilities  and 
supports  CLASS  features.  Finally,  Directory 
Niunber  Route  Indexing  (DNRl)  is  a  method 
which  first  routes  incoming  calls  to  the 
sieilch  to  which  the  NPA-NXX  code 
originaliy  was  aaaignad.  DI4R1  then  rtnjtes 
ported  calls  to  the  new  service  either  through 
a  direct  trunk  or  by  attaching  a  tampfitary 
"peeuflo  NPA"  to  the  number  and  uaiog  a 
tandem,  tlepending  aa  availability. 


E  This  Appendix  C  will  nfM  be 
piibUahetf  in  the  Code  of  Federal  Regulations. 

Appaadix  C— ImpiamaaUliaB  StJwduk 

Implamentatifni  rrrost  be  completed  by  the 
carriers  in  the  relevant  MSAs  during  the 
patltxl*  spedfied  below. 


ia«7-'UA7 

Philadelphia.  PA 

Atlanta.  GA  

New  York,  NY 

Loa  Angelas,  CA  .- — —..-..» 

Houston,  TX ..._.„„___ 

MiiuMapoUa.  MN 


Delnir,  MI 

Cleveland.  OH -. 

WaahlngtoB.  DC  — 

BaMnoia.  MD 

Miami,  PL 

Foft  Lauderdale,  FL 
Orlando,  FL 
Cindimatl,  OH  .... 

Tampa,  FL 

Boston,  MA  

Riversifle,  CA 

San  Diego.  CA 

Dallas,  TX 

St  Louis,  MO  ..- 

Phoenix,  A2 

Seattle,  WA  


Indianapolis,  IN  ~ 

Milwaukae.  WI 

Cohuriaie.  OH 

Pittabuigh.  PA 

Newark.  N)  ...._ 

Norfolk.  VA 

New  Orleans.  LA  . 

CSiarlotte,  NC  

GtaeQaboto,  NC  ... 
NashviUa.  TN  ...... 

Las  Vagaa.  Ny  . 


BulUo.  NY  

Orange  Co,  CA  

Oakland,  CA 

San  Fiandacs,  CA 

Rochester,  NY  .~ 

Kansas  Oty,  KS 

Fort  Worth,  TX  

Hartford,  CT 

Denver,  CO 

Portland.  OR  


Grand  Rapids,  Ml  

Dayton.  OH  

Akron,  OH 

Gary.  IN  

Bergen,  NJ  — .. 

Middlesex,  NJ 

Monmouth,  N]  ......... 

Richmond.  VA 

Memphis.  TN 

Louisville,  KY 

Jacksonville.  FL 

Raleigh,  NC  

West  Palm  Beach.  FL  . 

Ctaenvllle,  SC 

Honolulu.  HI  

Pttrviflenca.  Rl ». 

Albany,  NY 

San  Joe*,  CA 


3 

4 
S 
2 
1 
7 
12 

6 

20 

S 

18 
24 
39 
40 
30 
23 
9 
10 
14 
II 
18 
17 
22 

34 

3S 
3S 
19 
25 
32 
41 
43 
48 
SI 
SO 
13 
44 
IS 
21 
29 
49 
28 
33 
40 
28 
27 

56 

61 
73 
80 
42 
52 
54 
83 
53 
57 
58 
59 
82 
B« 
B5 
47 


Sacramento,  CA  36 

Fresno.  CA  66 

San  Antonio,  TX 37 

Oklahoma  Oty.  OK 56 

Austin,  TX _ 60 

Salt  Laka  Ctty.  UT 4» 

TucaoD.  A2. 71 

10M6-1M6 

Toledo,  au . 61 

Youngslown.  OH 85 

Ann  Altar.  ML 96 

FoitWeyoe,  IN tOO 

Scranlon,  PA  76 

AUetrtown,  PA  - -..„  62 

Hatiisbuis.  PA  63 

JanayCiqr.  N) 66 

WUfflli«laB.  DE — 69 

Birminuam,  AL ...........  67 

Knoxvilla.  KY  _ 79 

Baton  Rouga.  LA 87 

Charleaton,  SC  92 

Saraaota.  FL 93 

Mobfle,  AL  96 

Columbia,  SC . 96 

Tulsa,  OK 70 

Syracuse,  NY 69 
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DEPARTMENT  OF  TRANSPORTATION 

RMvsreh  And  SpscM  ProQraRW 
Adnilnlctrsttoci 

40CFRPart172 

[Doctot  Hftt<2ia;  Amm  No.  172-14t] 
RM  2137-AC0e 

TraraportaOoii  Of  HuKdoiMMMwials 
by  RaR;  Mscaltaiwous  AnMndm«n1s{ 
RMpofMV  t^  Pfllttons  for 
R#conaktor«lk>n 

AQCNCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACnoiV  Final  rule;  Response  to  petitioDS 
for  reconsideration. 

SUMMAAY:  RSPA  is  publishing  a  June  28. 
1996  letter  in  which  it  denied  petitions 
for  reconsideration  of  a  provision  in  the 
June  5. 1996  final  rule  in  this 
proceeding  which  allowed  rail  shippers 
and  carriers  to  discontinue  use  of  the 
RESIDUE  placard  on  June  30, 1996, 
three  months  in  advance  of  the  elective 
date  of  the  June  5  final  rule. 
DATES:  Effective  date:  The  efiective  dale 
for  the  final  rule  published  under 
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Docket  HM-216  on  June  5. 1996  (61  FR 
28666)  remains  October  1. 1996. 

Compliance  date:  Voluntary 
compliance  with  the  regulations,  as 
amended  in  the  final  rule  under  Docket 
HM-216  on  June  S,  1996,  remains  June 
30, 1996. 

FOR  FURfnCfl  MFORMATION  COHTACT:  Beth 
Romo.  telephone  (202)  366-  8553. 
Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administiation.  Washington, 
DC  20590-0001,  or  James  H.  Rader, 
telephone  (202)  366-0510.  Office  of 
Safety  Assurance  and  Compliance, 
Federal  Railroad  Administnticm, 
Washington.  DC  20590-0001. 
aUPPLa»rrARY  VIFCMIATION:  On  June  6, 
1996,  RSPA  published  a  final  rule 
which  amended  the  Hazardous 
Materials  Regulations  to  incorporate  a 
nimiber  of  changes  to  rail  requirements. 
Hie  eCfoctive  date  of  the  nile  is  October 
1, 1996.  but  compliance  with  all  of  the 
changes  made  in  the  rule  was  permitted 
beginning  June  30. 1996.  RSPA  received 
several  petitions  for  reconsideration 
concwning  one  provision  of  the  June  S, 
1996  final  rule  ulowing  rail  shippers 
and  carriers  to  discontinue  use  of  the 
RESIDUE  placard  on  June  30, 1996.  On 
June  28. 1996,  RSPA  denied  the 
petitions  for  reconsi  deration  in  a  letter 
which  has  been  sent  to  each  petitioner, 
each  party  writing  in  support  of  the 
petitions  for  reconsideration,  and  each 
party  who  submitted  comments  on  the 
original  proposal  to  discontinue  use  of 
the  RESIDUE  placard.  The  letter  of 
denial  included  a  statement  of 
enforcement  policy  by  the  Federal 
Railroad  Administration  (FRA).  This 
document  publishes  verbatim  the  letter 
of  denial  and  FRA  enforcement  policy 
as  follows: 
June  28. 1996 
By  Facsimile 
Mr.  Charles  Keller,  Dinctor.  Bureau  of 

Explosives,  Association  of  American 

Railroadf .  80  F  Street.  NW'..  Washington, 

DC  20001-1564 
Mr.  Jean  Ouellete,  Chairman.  Dangerous 

Goods  Subconunittee.  Railway  Association 

of  Canada.  BOO  Rene-Levesque  Blvd.  West, 

Suite  IIDS,  Montreal,  Quebec  H3B  lX9, 

Canada. 

Gentlemen:  The  Research  and  Speciai 
Programs  Administration  (RSPA)  denies  your 
petitions  for  reconsideration — and  similar 
petitions  submitted  by  the  other  parties 
identified  below— of  the  provision  in  RSPA's 
final  rule  in  Docket  HM-216  that  allows  rail 
shippers  and  carriers  to  discontinue  use  of 
the  "RESIDUE"  placard  on  June  30. 1996. 

The  final  rule  in  E>ocket  HM-216 
eliminates  use  of  a  "RESIDUE"  placard, 
currently  required  only  for  the  transportation 
of  the  residue  of  a  hazardous  material  Ln  a 
tank  car.  49  CF.R  172.510, 172.526.  See  61 


FR  28666,  28867-68.  28676  (June  5, 1996). 
This  change  is  effective  on  October  1. 1996; 
however,  voluntary  compliance  with  this 
change,  and  the  odier  amendments  made  in 
HM-216  to  the  Hazardous  Materiab 
Regulatkios  (HX(R).  49  CF.R.  Parti  171-180. 
is  authorixsd  on  June  30, 1996.  61  Fed.  Reg. 
28666.  hi  the  absence  of  this  June  30 
voluntary  compliance  date,  rail  shippers  and 
carriers  would  be  required  to  continue  use  of 
the  "RESIDUE"  placard  until  September  30, 
1996,  and  then  begin  using  (on  tank  cars 
holding  only  a  residue  of  a  hazardous 
material)  the  placard  required  for  a  tank  car 
containing  a  full  toad  of  the  applicable 
hazardous  material  with  respect  to  shipments 
on  and  after  October  \ ,  1 996. 

In  a  June  14,  1996  facsimile'mamorandum, 
the  Association  of  Amsrican  Railroads  (AAR) 
petitioned  RSPA  to  postpone  the  June  30, 
1996  voluntary  compliance  date  for 
elimination  of  the  "RESIDUE"  placard  until 
Septamber  1, 1996.  AAR  sUted  thai,  with  the 
June  30, 1996  voluntary  compliance  date, 
shippers  could  discmtinue  using  the 
"RESIDUE"  placard  before  rail  carriers  bad 
sufficient  time  before  June  30  to  issue 
instructions  and  train  their  personnel  with 
regard  to  this  change.  AAR  cautioned  that  the 
lack  of  time  to  train  rail  carrier  personnel 
would  create  "a  very  real  chance  that  tank 
cars  will  be  delayed  due  to  crew  confosion. 
a  situation  that  is  not  in  the  interest  of 
safety." 

Similar  petitions  (br  reconsiderabon  ware 
also  submitted  by  the  Burlington  Northern 
Santa  Fe  Railroad  (BNSF),  Consolidated  Rail 
Corporation,  the  Illinois  Central  Railroad, 
and  the  Norfolk  Southern  Corporation  (NS). 
In  addition.  CSX  Transportaiioo  Company, 
the  Kansas  City  Southern  Railway,  the  Soo 
Line  Railroad,  and  the  Union  Pacific  Railroad 
expressed  sup[>on  for  AAR's  petition.  BNSF 
and  NS  also  staled  that  the  June  30  voluntary 
compliance  date  did  not  allow  sufiicient  time 
to  make  changes  to  their  computer 
programming  systems. 

In  a  June  IB.  1996  letter,  the  Railway 
Association  of  Canada  (RAG)  asked  RSPA  to 
postpone  the  elimination  of  the  "RESIDUE" 
placard  "until  a  harmonization  of  all  train 
marshaling  rules  in  both  the  United  States 
and  Canada  can  be  achieved"  or,  in  the 
alternative,  until  September  1, 1996,  as 
requested  by  AAR.  RAC  stated  that  the  June 
30  voluntary  compliance  date  did  not  allow 
sufficient  time  for  training  personnel  and 
modifying  computer  systems.  RAC  expressed 
concern  that  there  would  be  "delays  to 
hazardous  materials  traffic  due  to  confosion 
by  the  train  crews."  Requests  similar  to  that 
of  RAC  were  submitted  by  the  Canadian 
National  Railroad  and  the  Canadian  Fertilizer 
Institute.  The  Canadian  Chemical  Producers" 
Association  (OCPA)  wrote  in  support  of 
RAC's  request. 

In  a  June  24, 1996  letter,  the  Chemical 
Manu^turers  Association  (CMA)  eicpressed 
"qualified  support  for  the  recent  petitions  for 
reconsideration  submitted  by"  AAR  and 
CCPA,  but  suggested  that  RSPA  not  allow 
shippers  to  discontinue  use  of  the 
"RESIDUE"  placazd  before  October  1, 1996. 
CMA  stated  that  its  concerns  about 
insufficient  time  for  training  rait  carrier 
personnel  and  "confusion  and  safety 


conoams  among  the  emergency  response 
community"  would  also  exist  during  a 
September  l-October  1  "voluntary 
,oompliance  window."  CMA  also  stated  its 
assumption  that  RSPA  would  "addreaa 
anforcameni- related  issues  for  empty  tank 
cars  placarded  as  a  residue  which  are  in- 
tranail  at  the  time  of  the  eChctiva  date  of  the 
rule." 

RSPA  does  not  believe  the  concerns 
expressed  by  these  parties  justify 
postponement  of  the  June  30, 1996  voluntary 
compliance  date.  Between  June  30  and 
Getter  1. 1996.  a  tantc  car  containing  the 
residue  of  a  ha^udous  material  may  bear 
"RESIDUE"  placards  or  the  placards  that 
were  required  to  be  affixed  to  the  tank  car 
when  it  was  full.  On  and  after  October  1, 
1996.  the  "RESIDUE"  plocard  may  no  longer 
be  used,  and  the  "loaded"  car  placard  is 
required  for  a  tank  car  containing  a  residua. 

From  the  standpoint  of  rail  opereti<ms, 
train  placement  of  the  car  is  the  only 
difference  bc»tween  treatment  of  a  tank  car 
folly  loaded  with  a  hazardous  material  and 
one  conlaioing  a  residue.  49  CF.R  §  174-85. 
The  discontinuance  of  the  "RESIDUE" 
placard  simply  means  that  train  placement 
must  be  done  based  on  the  shipping  paper  (or 
electronic  data  inteichange,  as  discussed  in 
commenu  submitted  in  HM-Z16,  see  61  FR 
at  28669).  RSPA  understands  that  this  is 
generally  the  present  means  of  car  plaoement 
(nther  than  relying  on  the  placard). 
Therefore,  the  maior  "tratmog"  needed  is  to 
infbnn  rail  carrier  employees  that  an 
apparently  misplaced  tank  car  may  in  feet  be 
properly  placed  and  that  the  shipping  pepers 
will  resolve  that  fact.  Because  the  HMR's 
underlying  rules  on  train  placement  have  not 
changed,  there  is  no  reason  to  postpone 
discontinuance  of  the  "RESIDUE"  placard 
until  a  later  proceeding  to  consider 
harmonization  of  the  HMR  with  Canadian 
regulations  In  tiiis  respect 

A  fundamental  reason  for  allowing 
voluntary  compliance  before  the  efiecdve 
date  is  to  provide  time  for  carriers  to  train 
their  employees  about  this  diange,  during  the 
three-month  voluntary  compliance  period, 
rather  than  requiring  adherence  to  the  "old" 
rules  until  the  eve  of  the  elective  date. 
Allowing  voluntary  compliance  here  is 
consistent  with  RSPA's  past  practice  in 
amending  the  HMR.  including  the  extensive 
changes  in  packaging  authorizations  and 
hazard  communications  made  in  Docket  No. 
HM-181.  See  55  FR  52402  {Dec.  21. 1990) 
(voluntary  compliance  allowed  beginning 
January  1,  1991,  eleven  days  after  publication 
of  the  final  rule). 

Both  RSPA  and  the  Federal  Railroad 
Administration  (FRA)  envision  the  three- 
month  voluntary  compliance  period  as 
aUowiog  rail  carriers  to  "detn^"  their 
systems,  both  with  respect  to  operatiiig 
personnel  and  computer  programs. 
Accordingly.  FRA  has  developed  a  policy 
that  will  consider  this  as  a  ^learning"  period. 
A  copy  is  attached.  This  policy  should  allow 
rail  carriers  to  modify  their  computer 
programming  systems  during  the  three* 
month  transition  period. 

For  the  above  reasons,  RSPA  is  denying 
these  petitions  U«  reconsideration. 
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Siaanlj, 

KcUay  S.  Coyiw. 

DtpatyAdatioiftratar. 

AttachnwDl 

oc:  Mr.  David  E.  Bdiogtoo,  Muiagar. 
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CoBiollditad  Rail  Corporation 
Mr.  Slava  K  Hull.  Diiaetor  Opmtiiig 

Ptacllcaa.  Huudoui  Matniali/Spidal 
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HaxBidou*  MMariala  Traiuponailoo, 

DUnoto  CanOal  Railroad 
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Ktaiariab  Coouol,  The  Kauai  Qtjr 

SoutlMni  Railway  Company 
Mr.  D.1.  Schoandnriar.  ManagarHaxaitioui 

MatatUb,  Norfolk  Soutbana  Cofpocation, 

BnTinnmantal  Ptotactioo 
Mr.  FUUip  Marbut.  FWid  Masagv  Hazardoua 

Matodau  a  EiuMgaucy  Raapooaa.  Soo  Uos 

Railroad  Company 
Pat  Studant.  ManagBr.  Tachnical  Raaaarch. 

Qianiical  Traoapodatioa  Safaty.  Union 

Patdflc  Railraad  Company 
Mr.  Achilb  P.  Pamari.  Aaaiitant  Vice 

Plaaidanl.  Safaty  k  Ragulatoy  Afiiin, 

Canadian  National 
Mr.  David  M.  Finiayaon.  Canadian  Chamical 

Pnxlucan' AMOdatioa 
Mr.  Jim  Fanall.  Managar,  Tacbnical  Al&in, 

r-Myimjiimn  Fertilizer  Institute 
Mr.  Prank  J.  Prindpi.  Anodata  Diracior. 

Diatribudon  Safety  a  Economic  Pragrama, 

rhiwiral  Man"^*^'*"^*^  Awociatioii 


KzplaBatlaHarFKAl 


IPalicy 


ElioiuMUkin  of  tha  "RMidua"  Plocaid, 
Plocard  SotatiotK  and  Placard  EadormtBent 

On  June  5,  ims.  the  Raiaaiiti  and  Special 
Pngnnu  Adminialratioo  (RSPA)  pubtishad  a 
final  rule  in  dockal  HM-21S  (ei  FR  28805). 
The  final  rule  amended  the  iiazardoua 
Material*  Regulationi  (HMR)  to  incotponla  a 
number  of  changes  based  on  petitions  from 
the  railioed  and  shipping  industries  and  on 
RSPA's  own  initiative.  In  order  to  bciiiute 
an  early  transition  form  tha  pre-HM-216 
lagulatioas  to  the  new  standards,  FRA  la 
malriwg  fhiw  «i«i«iiMni  of  enCoTcetnenl  policy 
vrith  taspect  to  the  elimination  of  tha  placard 
notation,  endonament,  and  RESIDUE 
placard.  This  policy  statement  does  not  alter 
or  add  to  the  final  mle,  but  ofiers  guidance 
to  railroads  and  shippers  concerning  the 
voluntary  compliance  period. 

First.  FRA  «All  continue  to  expect  accurate 
shipping  deecripttons  during  and  after  the 
transition  period. 

Second.  FRA  will  continue  to  expect  that 
the  placard  on  a  rail  shipment  of  a  hazardous 
material  will  accurately  reflect  tha  class  of 
the  commodity  in  the  car  and,  if  the 
identification  numbors  appear  on  the 
placard,  thai  thay  arlU  be  accurate. 

Third.  FRA  will  expect  shippera  to  oflsr 
tank  cars  consistaotly  placarded,  for 
example,  if  >  RESIDUE  placard  is  displayed 
at  on«  location,  the  other  three  lorattnns  will 
also  display  RESIDUE  placards. 


Fourth,  FRA  will  expect  shippers  to 
discontinue  use  of  the  RESIDUE  placard  aflar 
September  30. 1996,  although  can  oSand 
bafbia  that  date  may  continue  thair 
transportation  cycle  back  to  the  loading  point 
with  RfSIDUE  placards. 

Fifth,  FRA  expects  lallroads  and  shippers 
to  train  their  employees  about  the  new 
raquiraments  to  ensure  an  orderly  transition 
before  October  1. 1998.  FRA  baliavas  that  this 
phaaa-is  period  wiU  help  railroads  and 
shippan  "de^bug"  automated  systems  such 
la  electronic  data  interchangs  piogiams 
befiora  the  mandatory  deadline. 

FRA  is  awan  that  some  entities  an 
coDcaroad  that,  during  tha  voluntary 
compUaoca  psriod.  a  ahtpping  document 
may  carry  the  RESIDUE  placard  notation 
(e.g.  Plecardad:  Flammable— RESIDUE) 
while  tha  car  displays  the  traditional 
"loaded"  placaitL  Aa  noted  above,  if  the 
shipping  deeulptloo  la  accurate  snd  the 
placards  an  for  the  correct  class  (end  carry 
tha  correct  UN/NA  number  as  apftfopriate). 
FRA  will  taka  no  exceptiorL  Furtlier.  the  final 
rule  in  this  docket  eliminates  the 
nquirament  for  the  placard  endonement  and 
notation,  but  doe*  not  prohibit  their  use. 
Shippers  and  carriers  may  continue  to  uae 
this  information,  and  to  display  it  on 
shipping  and  movament  documents,  as  thay 
wlah. 

FRA  and  RSPA  an  awan  of  tha  problams 
created  when  regulatory  rhangas  raquin 
many  companiea  in  difbrant  industriaa  to 
chanige  their  piocaduraa  and  processes.  We 
inland  to  ha  flaxihla  in  achieving  full 
complianca  and  we  urge  the  shipping  and 
transporting  companiea  involved  to  work 
with  each  cythar  towards  the  enhancements  in 
Docket  HM-2ie.  For  example,  shipping  and 
transportatian  companies  may  mutually 
agree  on  a  date  prior  to  October  1. 1998  by 
which  they  will  implement  the  rhangiw 
recently  published. 

During  the  transition  period  for 
implamantlng  taquiramanis  based  on  the  UN 
RecommendaHoas  (Dockat  HM-181).  RSPA 
adopted  regulationa  in  $171.14  (popularly 
called  "mix  a  match"),  that  recognizad  the 
impossibility  of  bringilig  everything  into 
phaae  at  one  instant  FRA  wUI  enforce  the 
rule*  promulgalad  in  Docket  HM-2ie  in  the 
same  spirit 

For  furthar  infannatlaii  contact  Jamas  H. 
Radar  (Tslsphone  202-386-0510).  Hazardous 
Materials  Division:  Thomas  A.  Phemister 
(Telephone  202-386-0635).  Trial  Attorney, 
Office  of  Chief  Cbunaal.  FRA.  Washington 
D.C  20590-0001. 

Office  of  Safety  Assurance  and  C^cmplianca 
June  27.  1996 

Issued  In  Washington.  DC,  on  [uly  18. 
1996.  under  authority  delagatsd  in  49  CFR 
parti. 

AlaBLIatarta. 

Asaodaie  Admixiistratotfor  Haxardoua 
Materials  Safety. 
IFK  Doc  96-18822  Filed  7-24-96;  8:45  am) 


FedanI  FWboad  AffenlniMnllon 

4«CFRPart200 
nN213O-ABO0 


Enfofcamant  Of  the  Hanrdoua 
Miliriala  nagiilaltona:  Penalty 
QuIdaUnaa 

AQBtCT:  Federal  Rulroad 
Adminlstiatian  (FRA).  Deputment  of 
TmuportatioQ  (DCrr). 
action:  Policy  staiement:  Biial  mle. 


':  FRA  is  pubUahing  the  penalty 
guideline  amounts  it  uses  in  initial 
detenninations  of  pnpoeed  civil 
penalty  asaeaaments  for  documented 
vioUtions  of  EXTT's  Hazardous  Materials 
Regulations.  This  Action  will  make  those 
against  whom  FRA  enforces  the 
Hazardous  Materials  Regulatitms  more 
awaie  of  the  potential  consequences  for 
dociunented  violations.  FRA  intends  the 
publicaUon  of  these  penalty  guidelines 
to  increese  compliance  with  the 
Hazardous  Materials  Ragulatians  and. 
thereby,  to  enhance  safety.  FRA  is  also 
revising  its  enforcement  proceditres  to 
reflect  the  current  statutory  minimum 
and  msxinium  penalties  for  violalioos  of 
the  Federal  ha^rdous  materials 
transportation  safety  laws. 
EFFECnVf  DATE:  These  guidelines,  and 
the  final  rule  amendments,  are  eSective 

July  25,  lege. 

ran  Fumwn  MFonuTioH  oontact; 

Rsymond  V.  Kasey.  Hazardous  Materials 
Specialist,  OfiSca  of  Safety  Assurance 
and  Compliance.  (202)  366-6769;  or 
Thonus  A.  Phemister,  Trial  Attorney, 
Office  of  the  Chief  Cotmsel,  (202)  36&- 
0628,  Federal  Railroed  Administration, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  D.C 
20590. 

SUPPLEMENTAftY  MFOWIATION:  FRA 
promulgates  and  enforces  regiilations 
implementing  the  Federal  railroad   ' 
safety  laws,  49  U.S.C  20101  et  seq.;  49 
CFR  1.49,  Parts  209, 213-240.  For 
tailrostls  and  those  who  ship  hazardotis 
materials  by  railroad.  FRA  enforces 
regulations  implementing  the  Fetleral 
hazardous  materials  transportation 
safety  laws,  49  U.S.C  5101  et  teq.;  49 
CFR  1.49(s).  107. 171-180.  FRA  works 
with  its  partner  DOT  agency,  the 
Research  and  Special  Programs 
Administration  (RSPA).  in  the 
promulgation  of  railroad-oriented 
regulations  implementing  the  Federal 
hmardous  materials  transportation  law. 

In  all  areas  of  its  railroad  safety 
enforcement  authority  except  hazardous 
materials,  FRA's  traditional  practice  has 
been  to  issue  a  penalty  schedule 
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assigning  to  eadi  palrticu^  regulatioQ 
specific  dollar  amounts  for  initial 
penalty  assessments.  The  schedules 
generally  constitute  a  statement  of 
agency  policy  and  are  ordinarily  issued 
as  an  appendix  to  the  relevant  part  of 
the  Code  of  Federal  Regulations.  The 
same  has  not  been  true  for  FRA's 
enforcement  of  the  Hazardous  Materials 
Regulations  against  railroads  and  those 
who  ship  by  rail.  Two  main  reasons 
supported  ibi»  policy.  First,  the 
Research  and  Special  Programs 
Administration  (RSPA).  in  partnership 
with  FRA.  issues  the  Hazardous 
Materials  Regulations  promulgated  by 
the  Department.  On  March  6, 1995, 
RSPA  published  its  own  penalty 
guidelines  (60  FR  12139),  taking  an 
appropriate  lead  in  this  area.  The 
guidelines  issued  by  FRA  today 
complement  liSPA's  penalty  guidelines, 
which  together  provide  clear  direction 
to  carriers  and  Uppers  in  this  unique 
intermodal  area.  Second,  the  nature  of 
^zardoi^s  materials  transportation  is 
nich  that  a  simple  penalty  schedule  (a 
violation  of  S  X  equates  to  a  penalty  of 
$Y).  as  used  by  FRA  in  most  other  areas 
of  its  enforcement  activities,  can  only 
cover  the  brtsad  categories  of  violation 
and  does  not  accoimt  for  the  vast 
differences  in  the  hazards  between,  for 
iiistance.  liquefied  carbon  dioxide  and 
hydrocyanic  add.  With  the  pubUcation 
of  the  guidelines  in  this  document,  FRA 
believes  it  has  given  its  customers 
coiinsel  and  direction  that  a  mere 
schedule  of  monetary  penalties  cannot 
ctmvey. 

Following  discussions  among  the 
administrations  and  in  response  to  a 
request  contained  in  Senate  Report  103- 
150  that  accompanied  the  Department  of 
Transportatiott  and  Related  Agencies 
Appropriations  Act,  1994.  FRA  has 
decided  to  publish  an  additional 
appendix  to  its  enforcement  procedures 
at  49  CFR  Part  209.  Appendix  A— 
Statement  of  Agency  Policy  Concemiag 
Enforcement  of  the  Federal  Railroad 
Safety  Laws — will  continue  as  the 
fimdamental  repository  of  agency 
enforcement  policy;  Appendix  B, 
published  with  this  notice,  will 
augment  it  with  penalty  guideline 
informatitin  specific  to  violations  of  the 
Hazardous  Materijils  Regulations.  FRA's 
customers  in  the  regulated  community 
will  now  be  mote  aware  of  the  specific 
potential  civil  penalty  consequences  of 
not  following  the  regulations,  and  teems 
from  FRA's  Office  of  Safety  Assurance 
and  Compliance  will  have  a  flexible  tool 
to  foster  consistency  in  their 
recommendations  for  dvil  penalties. 

FRA  does  not  necessarily  take  a 
formal  enforcement  action  every  time  it 
discovers  a  deviation  from' the  Federal 


railroad  safety  laws.  Under  the  Safety 
Assurance  and  Compliance  I^rogram 
announced  by  FRA  in  1995,  FRA's 
efforts  are  focused  on  producing  safety 
results,  not  imposing  punishment.  Many 
deficientnes  can  be  corrected  through  a 
simple  conversation  between  the 
inspector  and  the  shipper  or  carrier 
persoimel  on  scene.  Correction  of  others 
may  become  the  focus  of  FRA  outreach 
meetings  or  may  be  worked  into 
corporate  safety  action  plans.  However, 
when  these  efforts  do  not  produce 
regulatory  compliance  and  safe 
practices  or  when  FRA  decides  that 
enforcement  action  is  called  for,  it  has 
a  range  of  enforcement  tools  and  has  the 
authority  to  choose  those  best  suited  to 
the  drciimstances.  One  of  these  tools 
(the  emergency  otxler,  under  49  U.S.C. 
20104(a))  can  be  used  to  address  an 
inunediate  hazard  even  if  no  existing 
law  has  been  violated. 

Wide  discretion  in  choosing  the 
means  of  enforcement  calls  for  general 
guidelines  to  ensure  effectiveness, 
feimess.  and  an  acceptable  level  of 
consistency.  The  purpose  of  guidelines 
is  not  to  dictate  absolutely  identical 
treatment  of  identical  situations:  that 
would  be  an  unrealistic  ideal  based  on 
the  hlse  assiunption  that  each  of  the 
many  variables  going  into  an 
enforcement  decision  could  objectively 
and  accurately  be  quantified.  Instead, 
the  purpose  of  the  agency's  hazardous 
materials  civil  penalty  gtiidelines  is  to 
control  the  necessarily  subjective 
elements  of  this  pitx:ess  as  much  as  is 
feasible  by  requiring  that  those  making 
enforcement  decisions  weigh  the  same 
factors  and  make  fiill  use  of  objective 
information  beariiig  on  those  fectors.  In 
this  way.  the  appropriate  enforcement 
tool  is  applied,  responsible 
discretionary  judgments  are  made,  and 
an  acceptable  level  of  cxinsistency  in 
similar  situations  is  achieved. 

FRA's  Statement  of  Agency  Policy 
Concerning  Enforcement  of  die  Federal 
Railroad  Safety  Laws  (49  CFR  Part  209. 
Appendix  A)  stresses  that  discretion 
be^ns  at  the  field  and  regional  levels: 
Inspectors  make  initial  determinations 
on  the  need  for  enforcement  action,  and 
regional  specialists  play  an  active  role 
in  reviewing  those  determinations  with 
an  eye  toward  effectiveness  and 
consistency.  Office  of  Safety  Assurance 
and  Compliance  headquarters  persoimel 
are  responsible  for  spotting  national 
trends  in  the  data  that  requite 
enforcement  sction  and  for  providing 
guidance  to  the  regional  and  field  staffs 
on  difficult  enforcement  poUcy  issues. 

FRA's  policy  statement  sets  forth 
seven  bctors  to  be  consitlered  in  making 
enforcement  dedsions: 


•  The  inherent  seriousness  of  the 
condition  or  action. 

•  The  land  and  degree  of  potantial 
safet>'  hazard  tha  conditidn  or  actiim 
poses  in  light  of  tfae-immediale  factual 
situation. 

•  Any  ai:ttial  harm  to  persons  or 
property  already  caused  by  the 
condition  or  action. 

•  The  offending  person's  general  level 
of  current  compliance  as  revealed  by  the 
inspection  as  a  whole. 

•  The  person's  recent  history  of 
compliance  with  the  relevant  set  of 
regulations,  espedally  at  the  specific 
location  (or  division  of  the  railroad 
involved). 

•  Which  enforcement  remedy  is  most 
appropriate  under  the  drcumstanoes. 

•  Such  other  factors  as  the  immediate 
(srcumstances  make  relevant 

Just  as  there  are  a  series  of 
considerations  that  inform  the  dedsion 
to  take  enforcement  action,  so  there  are 
considerations  to  be  applied  to 
determining  the  amount  of  a  dvil 
penalty.  By  statute,  the  following  are 
considered:  (a)  The  nature, 
circumstances,  extent,  and  gravity  of  the 
violation;  (b)  with  respect  to  the 
violator,  the  degree  of  adpability.  any 
history  of  violations,  the  ability  to  pay, 
and  any  effect  on  the  ability  to  continue 
to  do  business;  and  (c)  other  matters  as 
jtistice  requires.  (49  U.S.C.  $$  S123(c) 
and  21301(a)(3).)  FRA  has  developed 
penalty  guidelines  for  hazardous 
matariab  cases  to  aid  in  applying  these 
assessment  criteria  at  the  initial  penalty 
assessment  stage,  based  on  the 
information  known  about  a  particular 
case.  Because  the  guidelines  in  this 
notice  are  merely  a  general  statement  of 
agency  policy  and  practice,  are  non- 
binding,  and  are  periodically  updated, 
they  are  being  published  as  an 
informational  appendix  to  FRA's 
enforcement  regulations,  as  Appendix  B 
to  49  CFR  Part  209.  They  are  published 
without  public  notice  or  comment 
because  they  are  merely  informational, 
are  not  finally  determinative  of  any 
issues  or  rights,  and  do  not  have  the 
force  of  law.  For  a  discussion  of  relevant 
case  law,  see  the  preamble  to  RSPA's 
publication  of  its  penalty  guidelines.  60 
FR  12139. 

The  guidelines  published  in  this 
notice  area  preliminary  assessment  tool 
used  by  FRA  persoimel.  and  they  create 
no  rights  in  any  party.  They  contain 
baseline  amounts  for  violations  that 
freqiiently  have  been  died  by  FRA 
hazardous  materials  inspedors.  When  a 
violation  not  described  in  the  guidelines 
is  encountered,  a  new  guideline  is 
developed,  typically  by  analogy  to  a 
similar  violation  in  the  guidelines.  Their 
application  is  a  starting  point  to 
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promote  connstency.  No  two  caaes  are 
identical.  The  baseline  amount  or  range 
la  an  initial  raflactian  of  the  nature, 
extant,  dmimatanree.  and  gravity  of  the 
violation  aa  compaied  with  other  types 
of  Tiolatiana.  The  FRA  attorney  can  vary 
bam  the  guidaUnes  as  necessary  to 
reflect  a  case's  particular  tacts.  This 
notice  piihlishes  the  giildellnwa  aa  diay 
existed  OD  March  31. 1996:  FRA  plana 
to  publish  updated  and  iwted 
guidelines  from  time  to  time. 

A  respondent  receives  the  first  notice 
that  FRA  may  be  seeking  dvil  penalties 
when  the  FRA  inspector  inJbims  him/ 
her  that  a  violation  will  be 
recommandad.  If  the  inspector's  report 
is  approved  by  the  regional  office  md 
passes  legal  review  in  the  Office  of  Chief 
Counsel,  the  respondent  will  receive  a 
Notice  of  Probable  Vtolabon  (NOPV)  in 
vriiidi  a  charge  of  violatiaD  is  made, 
accompanied  by  a  snnunaiy  of  the 
allagad  violatiaiis  and  the  penalty 
amounts  FRA  proposes  A  separate 
document  aaot  with  the  NOPV  lists  the 
respondent's  three  editions:  Pay  the 
penalty  propoaed,  aaek  an  inbsnial 
confaiance,  or  request  a  formal  hearing 
before  a  h— rfng  officer.  The  election  to 
pursue  inibrmal  resolution  does  not 
preclude  respondent  from  later  seeking 
a  formal  hearing. 

During  the  informal  resolution 
process,  the  lespondrait  and  tha  FRA 
attorney  assigned  to  the  case  review  any 
defenses  or  mitigating  informatiaa 
preaented.  The  new  infonnation 
praseotsd  and  arguments  mads  siiuse 
the  initial  penalty  asaessmant  often 
leads  to  a  re.evaluation  of  tiie  penalty  in 
light  of  statutory  considerations.  One 
very  impoitant  bctor  is  any  remedial 
action  taken  by  the  respondent  to 
prevent  a  recurrence  of  similar 
violations.  Following  discussions 
between  the  FRA  attorney  and  tha 
respondent,  they  typically  reach  an 
agreement  on  the  amount  of  penalty,  if 
any.  to  be  paid.  FRA's  findings  of  bet 
and  the  agreement  on  the  penalty 
amount  are  then  memorialized  in  an 
Order  Assessing  Gvil  Penalty.  The 
respondent  pays  the  penalty,  and  the 
case  is  closeid.  Under  FRA's  procedures, 
the  respondent  who  will  not  agree  to  a 
compromise  settlement  can  request  a 
formal  hearing. 

If  the  respondent  makes  such  a 
request,  the  matter  is  assigned  to  a 
hearing  officer  who  hears  both  sides  and 
rendere  a  decision.  FRA  retains  the  right 
to  amend  its  NOPV  prior  to  hearing  and 
to  seek  the  irnnrimnin  statutory  amount 
for  each  violaHon.  If  the  decision  is 
against  the  respondent,  the  hearing 
officer  is  boimd  only  by  the  statutory 
maximum  and  m*»^iTniim  civil  penalty 


amounts  and  the  statutory  penalty 
considatations. 

To  summarize,  the  FRA  guidelines 
consist  of  a  listing  of  violations  and  the 
baselbie  penalty,  or  range  of  penaltias.  ' 
ptopoeed  for  each  as  of  March  31, 1996. 
The  guidelines  presuppose  flexibility  in 
their  application,  and  FRA  proposes  to 
re-publish  the  then-ctinent  guidelines 
aa  appropriate; 

The  Hazardous  Materiala 
Transportation  Uniform  Sabty  Act  of 
1990  (PX.  101-615).  March  IB.  1990) 
sn'«"'l~<  the  penalty  proviaioas  for 
violatians  of  the  Federal  hazardous 
materials  transportation  safety  laws.  The 
maximnm  pooalty  had  been  $10,000; 
the  1990  Act  Increased  it  to  $25,000  and 
established  a  nntniiTiiim  of  $250. 
Accordingly.  FRA  is  amending  the 
statutory  references  and  minimum  and 
inairiTTiiim  penalty  amoants  in  its 
enforcement  proosdures  to  reflect 
current  law.  FRA  also  clarifies  that  iU 
authority  to  amend  an  NOi^  at  any 
time  prior  to  issiianne  of  an  order 
inrludw  authority  to  amend  the 
propoaed  penalty  to  the  statutory 
mmrimiim  Finally.  FRA  makes 
technical  amendments  to  reflect 
recodification  of  the  Federal  railroad 
safety  laws  by  Pub.  L.  103-272.  These 
amendmoits  affect  49  CFR  209.101. 
209.103, 209.105, 200.131, 209.133.  and 
209.201. 

■i.l«.n«lilin  An.lj  mwiA  MnHuM 

Executive  Onier  12866  and  DOT 
Reguiatory  Paiiciet  and  Proceduret 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866. 
This  rule  is  not  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  The  economic  impact  of  this 
final  rule  is  minimal  to  the  extent  that 
preparation  of  a  regulatory  evaluation  is 
not  warranted. 

Executive  Order  11812 

This  final  rule  merely  updates 
recodified  statutory  references  in  a 
portion  of  the  CFR;  no  requirements  are 
changed  as  a  result.  The  policy 
statement  is  an  informational  appendix 
and  imposes  no  requirements.  Thus, 
preparation  of  a  federalism  assessment 
is  not  warranted. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  applies  to  shippos  of 
hazardous  materials  by  railroad,  to 
manufscturera  of  packagings  used  for 
the  transportation  of  hazardous 


materials  by  railroad,  and  to  railroads. 
Some  of  these  are  small  entities; 
however,  there  will  be  no  significant 
economic  impact. 

PQperwori:  Reduction  Act 

There  are  no  new  infinmstion 
requirements  in  this  final  rtile. 

UsI  of  Snblects  ia  49  CFR  Part  209 

Administrative  practices  and 
procedure.  Hazardous  materials 
transpodation.  Penalties,  Reporting  and 
recordkeeping  requirements. 

In  considantion  of  the  foregoing,  49 
CFR  Part  209  is  amended  as  follows: 

PART  X0»— RAILROAD  SAFETY 
EHFOncaEWT  PROCEDURES 

1.  The  authority  dtatian  for  part  209 
continues  to  lead  as  foUowa: 


fT4fl  U.S.C  Chs.  SI.  S7. 201,  and 
213;  49  C7R  1.49. 

2.  Section  209.101(a)  is  revised  to 
read  aa  follows:  , 

^  200.101    CMI  psMMiaa  Qitnen0jf. 

(a)  Sections  209.101  through  209.121 
prescribe  rules  of  procedure  for  the 
sssessment  of  civil  penalties  pursuant  to 
the  Federal  hazardous  materials 
transportation  safety  law,  49  U.S.C. 
Chapter  51. 
*        •        *        *        • 

3.  Section  209.103  ia  revised  to  read 
as  follows: 

1206.101 


A  person  who  knowingly  violates  a 
requirement  of  subchapter  A  or  C  of 
chapter  I,  Subtitle  B  of  this  title  is  liable 
for  a  civil  penalty  of  at  least  S250  but 
not  more  than  S25.000  for  each 
violation.  When  the  violation  is  a 
continuing  one,  each  day  of  the 
violation  constitutes  a  separate  ofiense. 
49  U.S.C.  5123. 

4.  Section  209.105  iS  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

1206.106    NoOoaolprabaUsviolatton. 

(a)  FRA,  through  the  Chief  Counsel, 
begins  a  civil  penalty  proceeding  by 
serving  a  notice  of  probable  violation  on 
a  person  charging  him  or  her  with 
having  violated  one  or  more  provisions 
of  subchapter  A  or  C  of  chapter  I, 
subtitle  B  of  this  title.  Appendix  B  to 
this  part  contains  guidelines  used  by  the 
chief  counsel  in  malcing  initial  peisalty 
assessments. 
*        •       •        *        • 

(c)  The  FRA  may  amend  the  notice  of 
probeble  violation  at  any  time  prior  to 
the  entry  of  an  order  assessing  a  civil 
penalty.  If  tha  amendment  contains  any 
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new  material  allegation  of  fact,  the 
respondent  is  given  an  opportunity  to 
respond.  In  an  amended  notice,  FRA 
may  change  the  penalty  amount 
proposed  to  be  assessed  up  to  and 
including  the  maximum  penalty  amount 
of  $25,000  for  each  violation.  . 

5.  Section  209.131  is  revised  to  read 
as  follows: 

1206.121    Criminal  panaMasgsnaraHy. 

The  Federal  hazardous  materials 
transportation  safety  laws  (49  U.S.C. 
5124)  provide  a  criminal  penalty  of  a 
fine  under  title  18,  United  States  Code, 
and  imprisonment  for  not  more  than  5 
yeara,  or  both,  for  any  parson  who 
knowingly  violates  49  U.S.C  5104(b)  or 
who  wiMilly  violates  chapter  51  of  title 
49,  United  States  Code,  or  a  regulation 
prescribed  or  order  issued  under  that 
chapter. 

6.  Section  209.133  is  revised  to  read 
as  follows: 

1206.133    nsls«T«l  lof  pfe«scu«on. 

If  on  inspector,  including  a  c«tified 
state  inspector  under  Pari  212  of  this 
diapter.  or  other  employee  of  FRA 
becomes  aware  of  a  possible  willful 
violation  of  the  Federal  hazardous 
materials  transportation  safety  laws  (49 
U.S.C.  Chapter  51)  or  a  regulation  issued 
under  those  laws  for  which  FRA 
exercises  enforcement  responsibility,  he 
or  she  reports  it  to  the  Chief  Counsel.  If 
evidence  exists  tending  to  establish  a 
prima  facie  case,  and  if  it  appears  that 
assessment  of  a  dvil  penalty  would  not 
Oe  on  adequate  deterrent  to  fiiture 
violations,  the  Chief  Counsel  refera  the 
report  to  the  Department  of  Justice  for 
criminal  proeecution  of  the  ofiiender. 


7.  Section  209.201  is  revised  to  read 
as  follows: 

I206J01    CowpWanos  ofdsra  tfsiiaiaii). 

(a)  This  subpart  prescribes  rules  of 
procedure  leading  to  the  issuance  of 
compliance  ordere  pursuant  to  the 
Federal  railroad  safety  laws  at  49  U.S.C. 
5121(a)  and/or  20111(b). 

(b)  The  FRA  may  commence  a 
proceeding  under  this  subpart  when 
FRA  has  reason  to  believe  that  a  person 
is  engaging  in  conduct  or  a  pattern  of 
conduct  that  involves  one  or  more 
violatians  of  the  Federal  railroad  safety 
laws  or  any  regulation  or  order  issued 
imder  those  laws  for  which  FRA 
exerdses  enforcement  authority. 

8.  Appendix  B  is  added  to  Part  209  to 
read  as  follows: 

Appendix  B  to  Part  209— Federal 
Railroad  Administration  Guidelines  Cor 
Initial  Hazardous  MUarials 


These  guidelines  establisti  iwnchmsrks  to 
be  used  in  datsrmining  initial  civil  penalty 
asaessmeati  for  violations  of  the  Hazardous 
Materials  Regulations  (HMR).  The  guideline 
penalty  smounts  reQect  the  best  judgment  of 
the  FRA  Oflice  of  Safety  Assurance  and 
Compliance  (RRS)  and  of  the  Safety  Law 
Division  of  the  OfBce  of  Chief  Counsel  (RCC) 
on  the  relative  severity,  on  a  scale  of  $250  to 
S25.000,  of  the  various  violations  routinely 
encountered  by  FRA  inspectors.  (49  U.S.C 
5123)  Unless  otherwise  specified,  the 
guideline  amounts  refer  to  average  violations, 
that  is,  violations  involving  a  hazardous 
material  with  a  medium  level  of  hazard,  and 
a  violator  with  an  average  compliance 
history.  In  an  "average  violation,"  the 
respondent  has  committed  the  acts  due  to  a 
hiluie  to  exercise  reasonable  can  under  the 
dicumstances  ("knowingly").  For  some 
sections,  the  guidelines  contain  a  breakdown 

Penalty  Assessment  Guioeunes 


acoording  to  nlative  aaverity  of  the  notation, 
for  sxampla,  the  guidalinai  far  shipping 
paper  violations  at  49  CFR  U  172.200-.203. 

AU  penalties  in  these  guidelines  are  sul>iact 
to  oiangB  depending  upon  the  ciicumstoncss 
of  the  perticulor  case.  The  general  duty 
sactiana,  for  example  $$173.1  and  174.7,  era 
not  ordinarily  cited  as  separata  violations; 
they  ore  primarily  used  as  axplanatnty 
dtatioDS  to  demmiitnte  opplicabiltty  of  a 
mora  specific  section  whan  applicability  is 
otinrwise  unclear. 

FRA  believes  that  infractions  of  the 
regulatioos  that  lead  to  penonal  injury  an 
especially  aetious;  this  is  directly  in  line  with 
Depoitment  of  Transportation  policy  that 
hazaidotu  materials  ore  only  safe  for 
transportation  when  they  an  lecunly  aoaled 
in  a  proper  package.  (Some  few  txintalmn, 
such  as  tank  cars  of  carbon  dioxide,  an 
designed  to  vent  off  excess  internal  presouro. 
They  are  exceptions  to  the  "securely  sealed" 
rule.)  "Personal  injury"  has  becoaw 
somewhat  of  a  term  of  art  especially  in  the 
fields  of  occupational  safety  and  of  accident 
reporting.  To  avoid  confusion,  these  penalty 
guidelines  use  the  notion  of  "human  contact" 
to  trigger  penalty  aggravation.  In  essence,  any 
contact  by  a  hourdoua  material  on  a  person 
during  transportation  is  a  per  se  injury  and 
proof  will  not  be  required  regarding  the 
extent  of  the  physical  contact  or  its 
cansequences.  When  a  violation  of  the 
Hazardous  Materials  Regulations  couses  a 
death  or  serious  injury,  the  maximiun 
penalty  of  $25,000  shall  always  be  assessed 
initially. 

These  guidelines  are  a  preliminary 
assessment  toot  for  FRA's  use.  They  create  no 
rights  in  any  party.  FRA  is  &ee  to  vary  firtxn 
them  when  it  deems  appropriate  and  may 
amend  them  from  time  to  time  without  prior 
notice.  Moreover,  FRA  is  not  bound  by  any 
amount  it  initially  proposes  should  litigation 
become  necessary.  In  ^ct,  FRA  reserves  the 
express  authority  to  amend  the  NOPV  to  seek 
a  peiulty  of  up  to  $25,000  for  each  violation 
at  any  time  prior  to  issuance  of  on  ordor. 


CnwfQatKy  oiden 


GukMlne 


E016  

E017 


Penalties  for  violations  of  E016  vary 
Penalties  for  violations  of  E017  vwy 
Failure  to  tile  arvwal  report 


on  the  circumstances . 
on  ttie  circumstances . 


s.ooo 
(') 

5,000 


'Varies. 


49  CFR  sectkm 


Quktome 


PART  107 


107J06  


Failure  to  register  or  to  renew  regislialion.  (Note:  rsglsliatiofi— or  renennat— la  miligalioa) . 


1.000 


PART  171 


1715(c)  .... 
171.2(0(2) . 
171.12  .._.. 

171.15  _— 


Representing  (mattdng.  certifying,  asWng,  or  oHeiing)  a  packaging  as  tneeling  legtiatory  ipecMcs- 
bon  wt>6n  it  does  noL 

Billing,  martting,  etc  for  ttw  presents  of  HM  v^ien  no  HM  is  present  (Mitigation  faqtired  for  sNp- 
tnents  smaller  than  a  carload,  i.e.,  single  dnjm  pacttlty  is  1 .000). 

Import  shiprrients — Importer  not  providkig  stapper  and  forwardng  agent  with  US  requiremanls.  Can- 
not be  based  on  inference. 

Import  shipments— Failure  to  certify  by  stopper  or  fonrarding  agent  

Failure  to  provide  immediala  rwlice  of  oailain  hazardous  materiala  inoMsms  .«-»__-____-- 


8,000 

2.000 

4.000 

2.000 
6,000 


4eCFRMdian 

DaKttplan 

QiMrtfK 

171  16 

Ukm  to  «•  IncidH*  nport  (fomi  DOT  Saoai).  (Noto:  MuMpto  Mkrai  oM  aggn 
iHt»«9«takiimy.). 

Mtatapmrty: 

*jaoo 

PART  in 


SNppkigPVMra: 
172.20(^-203  . 


17Z204 
172.206. 


172J01  — . 
172J02  — . 
172jaew. 

172.302(1))  ■ 


172J02(O  . 
172.303  .._ 


172J13 

172.322 

172J25W 

172J26(») 

172JZ8<b) 

172J26(C) 

172.330(«)(1)(i) 


172.330(aK1)<ii)  ... 
172.331(b) 

172.332 

172.334(a) 

172J34(b) 


OMm  twamlom  imHriHi  to  fpatHlon  mihiii  t»  rrliHir  H  net  propily  Oma/bmi  on  ■» 
Mppkig  (MOW  M  rKMrad  by  M  1722)0-2(0.  (TTm  "Mppkig  (ap*-  ii  Ih*  (toeunwil  tondmd 
b»fi»*lpp«/B«Brofto«»c»to.TT»oilgln«llWpptrsipip«foonltin»lht«Wpp«i'»twllfc^ 
MI172204J. 

-Monnlan  on  tis  ihtpping  p^ar  ii  «m>«  to  •»  axiwt  IM I  cauwd  or  mrtHWy  cocM^ 
■  rMdan  by  OTwgancy  rMpondm  tal  igaraMtod  tM  atuMto)  or  caiMd  or  mMtWy  conH>- 
uM  to  knpraiMr  randkig  by  ta  owtor  tal  M  to  or  malKMy  coiMbutod  to  a  product  ralMM. 

— ToW  lack  of  hazanlou  imtolili  Monnalan  on  •Npplna  papar.  (Soma  atitpping  namaa  atona 
cor«*i  ai«ktoil  Monnaltoi  to  raduca  tt«  gUkMna  to  Iha  nairt  kiwar  laval,  but  Ihey  may  ba  such 
dannaroui  prnduda  that  aggravalon  naadi  to  ba  oonaidvad.). 

—Soma  MonraHon  ii  prsaani  bU  ta  mlaaing  or  Impropar  dsacflplian  ootid  cauaa  mMiandkig  by 
■a  oanlar  or  a  dalay  or  imr  In  armigancy  ra^xmaa. 
Wlan  Iha  bnpropar  daaertptlon  ia  not  lialy  to  cauaa  aartoua  proUam  (taetmlcal  dataci) 

—Stepping  papar  kidudaa  a  tazardoua  maladali  deiulplltin  and  no  hazardoua  matmlili  ara 


Nota:  Ftftoa  to  Induda  amargancy  rasponaa  Momalion  i*  oovarad  at  $1172.600-804:  wMa  Va 

nonnri  unt  o(  vtoMon  to  dipping  pipara  la  ta  whola  dooumanl.  laHua  to  prowUa  amargancy 

rMpQTM  MofiTWlion  Ii  sMpflraiB  >AiMion. 
SNppfl^v  iBlufs  to  OMwy  _..».»•••••••••••■•■••••■•••••••••— •—•••••—••••■•••— ■.•——•"—•—'"'••••••••»•••••••-••••■-•— ••-••••••• 

Hazardoua  «a(ta  manNaat  (Applas  only  to  delacts  in  the  Hazanjous  Waste  ManHest  torn  (EPA 

Forni  B70O-22  wd  8700-22AI:  shipping  paper  defects  are  died  and  penalized  under  §  172200- 

203,). 
The  giicWkas  for  "maiMng-  violallons  contamplale  a  total  fads  a«  the  preecrtad  mariL  Obviouaiy. 

where  Va  package  Ondudtog  a  whole  car)  is  partially  marttad,  mitigalion  shouM  be  applied. 
Faiura  to  mark  a  norvteilt  package  aa  iaqi*ad  (e.g.,  no  commodity  name  on  a  f&-g0a\  <*um). 

(SNpmart  is  Ita  unit  ol  vtotaHon.). 
Faiura  to  tolow  alandants  to  maiMng  bUk  packaging,  (htola:  H  a  more  spadfc  sactkm  appllaa.  c«a 

•  «id  its  pertfly  guklalta.). 
ID  msitwr  mlaaing  or  In  imprepar  looaltoa  (The  gukMna  is  to  a  portable  tank;  to  snaler  bUk 

pKkmaa.  the  giideina  shouk)  be  mHgatod  downwara). 
F^kaa  to  uaa  ta  conact  tlzt  of  markings.  (hkHe:  If }  172.326(a)  is  also  died.  II  takes  fnotilainat 

■Id  Ja2(b)  Is  not  cMed.  Note  atox  Va  guklalka  la  to  a  gross  vkilatkin  ol  marking  size— W 

wtara  2~  is  lequkad— and  mitigalton  ahoufef  ba  oonsktoed  to  maddngs  approaching  tta  rsqiirad 

sin.). 

Faiura  to  place  exemplkjn  number  maiMngs  on  buti  package  - 

ProhtiMed  maridng.  (Package  is  meiked  to  a  hazardous  material  and  oonlaina  eHhar  anotar  haz- 
ardous matedal  or  no  hazaidous  malBrfaL) 
—The  maiWng  is  wrong  and  caused  or  contrftuled  to  a  wrong  emsrgsncy  response 

Imonsliant  marking;  e.g..  Stripping  name  and  10  nuntier  do  not  agree - 

—Marked  as  a  hazaidous  matolal  whan  package  does  not  contain  a  hazardous  matoial 

Inhdation  Hazaid- not  marked 


Falure  to  mark  to  MARINE  POLLUTANT  where  raquirad  —. 

Improper,  or  missing,  HOT  mark  to  elevatad  lemparatoe  material  . 

Failure  to  mark  a  portable  tank  wHh  the  conYnodity  nana _ 

Owner's/lessee's  name  not  displayed  _ 

Faikn  to  merit  portable  tank  wUhlD  nunber  . 


172.334(f) 

liiialiiU 

172>IQ0-.4G0  ... 


Oflariniyiransporting  hazardoua  naterials  In  a  tank  car  Ihat  does  not  have  tfa  required  shipping 

name  or  common  name  stsndad  on  tta  car,  Induda  reference  to  sedkin  raqdiing  stancing. 

such  as  §  173.314(b)  (5)  or  (6). 
Oltolniyiransporting  hazaidous  materials  In  a  tank  car  tiat  does  not  haw  ttn  raquirad  ID  nuntiar 

daplayad  on  tta  car. 
OHaitog  buk  packaging  other  than  a  portable  tank,  cargo  tank,  or  tank  car  (e.a.  a  hopper  car)  not 

marked  wUh  UM/NA  lumber.  (I.e.,  a  hopper  car  carrying  a  hazardous  substance,  wtare  a  placard 

is  not  required). 
improper  daplay  of  ktenlUicalkin  nuntar  markings.  Note:  CIMnn  of  this  sectton  and  §$172,326 

(portable  twiks),  172.328  (cargo  tanks),  or  172.330  (lark  cars)  doaa  not  ciaate  two  saparato  vk>- 


Displaying  ID  numbers  on  a  RADIOACTIVE,  EXPLOSIVES  1.1,12.1.3,1.4,1.5.  or  1.6,  or  DAN- 
GEROUS, or  aubsktoy  hazard  placard. 

—Improper  dspkiy  ol  ID  number  that  caused  or  conWbulad  to  a  wrong  emergency  response 

—Improper  dqilay  ol  ID  nuntar  that  couk)  cauae  canto  mishandling  or  minor  error  in  einargancy 


— lecnrscai  error  ..    «—.—..—.— ..»«.— - »»...... 

Displaying  ID  number  on  tvanga  panel  not  In  pnuintty  to  Iha  placard 

Falkm  to  label  property.  (Sea  alao  $172J01  ragardtog  toe  maikkig  ol  parkagaa)  . 


1SA00 
7,500 

5.000 

2.000 
7,500 


2.000 
4,000 


1,000 
2,000 
2.500 
2,000 

2.000 


10.000 
5.000 

2.000 
2,500 
1,500 
1,500 
2.500 
500 
2,500 
2.500 


2.500 
2.500 

2.000 

4.000 

15.000 
5.000 

2,000 
1.500 

2.500 
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Dascriplion 


Qddstne 


172.502 


172.503 


172.504(a) 


172J04(b) 

172.504(0) 

172.504(e) 


172.506  

172J0e(a)  . 


M2Smil 

172.510(a) -... 


Mzsvxat 


172.514  

172i18 


Enargancy  Rasponae  Into- 


172.600-.602 


172.602(0)  . 
172.604  .._. 
Training: 

172.7Q2(a)  . 
172.702(b)  . 


The  gudalkas  to  "placanSng- vkiiattona  contemplate  a  total  lack  of  Ba 
ously.  where  the  package  (Indudkig  a  whole  car)  is  partialy  placarded,' 


placard.  Cbw- 
ahouldba^> 


—Placarded  as  hazardous  material  whan  car  does  not  contain  s  hazaidous  material  

—Placard  does  not  represent  hazard  ol  Ita  oonlanls  - 

—Display  of  sign  or  devios  that  coiM  be  oonftasd  wUh  regUUoty  placard.  Photogriph  or  good. 
dear  descripiion  necessary. 

Improper  display  o(  ID  number  on  piacards.  (Nolo:  Do  not  dte  this  section;  die  $  172.334.)  

Faihjre  to  placard;  affixing  or  displaying  wnmg  placard.  (See  also  S$172.S02(a),  172.SM<a). 
172.505,  172.510(c),  172.516, 174.33.  174.59. 174.69:  ai  applicabia  sacttons  ahotid  ba  dtod.  but 
tta  penalty  shouM  be  set  at  the  amount  lor  the  ■MMan  moat  dkadly  In  pdnL)  ((Janeraly.  the  cm 
is  tta  unit  of  vidatkvi,  and  penatlies  vary  wUh  tta  nuiitar  of  errors,  typtosly  at  tta  rata  ol  $1,000 
perplacwd.) 
—ConipMB  faitoe  to  placard 


—One  placard  missing  (add  $1,000  per  mlaaing  placard  141  to  a  total  of  ttwae;  ttan  uaa  tta  guida- 

Hra  above). 
—  CompMa  failure  to  placard,  but  only  2  plaoaRti  are  raquirad  (e.g..  Mamadtoa  bi*  oonlainan 

[BCal). 

knpropar  use  ol  DANGEROUS  placard  to  mined  kads  _ _ 

Placaided  to  wrong  hazard  dass  wtan  no  piacanl  was  rsquirad  due  to  1.001  pound  axemptton  

Uee  ol  placard  ottar  ttan  as  specified  in  tta  labia: 

— Imprapar  placard  cauaed  or  contribulad  to  improper  reaction  by  emergency  rssponee  torcas  or 

caused  or  conMbulsd  to  improper  handfcig  by  cairto  ttal  led  to  a  produd  raiease. 

—Improper  placard  ttat  couM  cause  Improper  emergency  response  or  handing  by  canto  

— ^Tachiiical  violatton „. 

Improper  apptcabon  of  placiirds  to  sUaidtoy  haziiids.  (Note:  TiNa  is  in  adiMon  to  any  vioiiiiion  on 

•a  prknary  hazard  placards.). 
OHaring  hazardoua  natorial  to  ral  liaiapuitmun  wittuul  affinng  placards.  (Note:  The  prstorad 

sadkm  to  a  total  faiura  to  placard  is  172.S04<a):  only  one  aectton  Unukt  be  dtod  to  avoU  a  dud 

penalty;)  (Note  alao:  Persons  offering  hazardoua  materials  to  ran  movananl  must  aKx  ptacaidi; 

If  oltoing  to  highway  movement,  tta  placaids  must  be  Isntoad  to  tta  canto.  S 1 72.506.). 
PlacanJs  OK.  except  ttay  were  IMOG  labels  instead  of  10"  placards.  (IMt  ol  vtolalton  is  tta  pack- 

agkig.  usuaty  a  portable  tank.). 
PlacardB  on  TOFCXOFC  units  not  reatfly  visHe.  (Note:  Do  not  dte  ttssaactton,  dto  $172,516  in- 
■     •). 


Aocepttng  hazardous  material  to  rail  ttanspottalton  wVaut  placaiTls  aflbad  . 


EXPLOSIVES  1.1,  EXPLOSIVES  12.  POISON  QAS.  POISON  QAS-RESIDUE.  (DMdon  2.3.  Haz- 
ard Zone  A).  POISON,  or  POISON-RESIDUE  (DMston  6.1,  Packing  Qroi4>  I.  Hazanl  Zona  A) 
placards  iSsplayad  wittnul  aquara  backi^Dund. 

knpropar  use  ol  RESIDUE  placanl 
RESIDUE  when  toaded 


-riacanled  toaded  wtan  oar  contains  only  a  raaklua _ 

-«acarded  EMPTY  whan  RESIDUE  is  requlrad 

tovroper  placardsig  ol  buh  packaging  ottar  ttan  a  tank  car.  For  tta  'exception-  packages  in 

174.S14(c).  Note:  Use  tta  rsgtlar  ptoardkig  sacttons  to  tta  giAWna  amotnts  to  larger  buk 

packages. 
Placard  not  readily  vistile,  impropariy  located  or  daplayed,  or  datoiioialad.  <3ood  coto  photoa  *aa- 

sentiar  to  prove  delarioratton.  and  cuiisklaiaUe  waaWaring  is  psrmiMMe.  Placanl  is  tta  wilt  of 


—When  ptacams  on  an  intermodal  container  ara  not  visUe,  to 
in  a  well  car.  Container  la  tta  unit  of  vkilatton,  and,  as  a  maMar  of  antooemant  poicy,  FRA  ao- 
capts  tta  lack  ol  visMtty  ol  tta  end  placwds. 

Vidatnns  of  $S172.600-.604  are  In  addtton  to  shipping  paper  vnlalnns.  In  dttng  a  canto.  If  tta 
ralroarf  s  practka  is  to  carry  an  amargancy  raaponee  book  or  to  put  tta  E/R  intormation  ss  an  at- 
tadirrant  to  tta  consist,  ttw  unit  of  vidaion  it  genent/  the  train  (or  tta  consist).  Telephora 
nuntoer  vtolattona  ara  gararaVy  beat  oMad  agakat  tta  shipper  If  against  a  railroad,  ttara  shouU 
ba  proof  ttat  tta  number  was  ghan  to  tta  ralroad.  ttal  is.  It  waa  on  tta  original  shipping  docu- 


Wtara  improper  emeiuency  responae  infomatton  has  caused  an  imprepar  reaction  from  amergsney 
torcas  and  tta  iinircpei  reaporae  has  aggravalad  tta  dhatton.  Note:  Proof  of  ttiis  w«  be  rigor- 
ous. For  iiatanca.  If  tta  emergency  response  forces  had  ctamicBi  infomalion  with  tta  corred  re- 
sponse and  ttay  reded,  instead,  on  shippar/canto  Inkxmatton  to  ttair  deliiiiaiiL  tta  $15,000  pan- 
ajly  gddaina  appiea. 

Bad,  misskig.  or  imprcpsr  emergency  reeponse  irttormatnn.  (Be  caraM  In  ttansnMng  vkMtons  d 
ttiis  secSon  against  a  ralroad:  ttare  are  many  somas  of  E/R  iiitoiilkiii  and  It  does  nd  nec- 
essarily "travel"  witti  ttie  sNppkig  documanla.). 

Faitore  to  have  emergency  resporae  intomatton  Immedaialy  accaaaUa' ._-..  ,  , 

Improper  or  missing  emergency  resporae  toisphora  mvnber • .m 


172.704(a) 


Ganerd  failure  to  train  hazmat  amptoyees  „ 

Hazmat  emptoyee  pertomkig  cowered  lunctkxi  wittwul  training.  (Unit  d  vidaikin  is  tta  emptoyee: 

see  tta  expert  attorney  if  more  ttan  10  employees  ara  involved.). 
Faiura  to  train  in  the  required  areas: 
— Geraraiawarerass/famiiiarizatkin 


2.000 

zooo 

2.000 


7.500 

ijoao 
zaaa 
5.000 

&000 

15.000 
•5.000 

2.500 

5.000 

7.500 


500 

P) 

5M0 
5,000 


4M0 

500 

&000 


1.000 


2.000 


15.000 


4.000 


15.000 
2.500 

5X)00 
1.000 

2.500 
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OMEripKM 

Guklalna 

172.704*0 

(Uni  of  vkMion  is  Ito  "Mm."  mttor  ■  taW  Wira  to  Ma  cM  172.7tl2W  aid  OM-tat  (Mraly 

immd  oi172.704.> 
MW  and  rKUTtnl  MMng.  (NoIk  CtM  IM  and  the  nitavwit  sUtatanttna^aetlaii.  •«.  172.7IBM. 

P) 

rsoo 

FART  173 


173.1 


173.9(a) 

173.9(b) 


173.10 
17322 


17&22a 

173.24<bK1 )  a  i7a24(b)(2) 
and  17324(0(1)  & 
173J4(I)(1)(II). 


173.24(e)  .. 


173.24a(a)(3) - 

173.24a(b)ft(d) 

173^4t)(a) 

173.24t)(a)0) ... 


17i2»  . 


173^8  — . 
-17329(a)  . 


GananI  duly  saolicn  tntnl*)  to  thffitn;  alao  mdudas  subparagraph  M.  *w  raqidcemart  id  train 
wnployaas  rixial  aivlleaUa  la^atona.  (CKa  the  appropriate  aacflon-in  Itia  172.700- J04  aaitaa 
tarkaHngvtoWiana.). 

Earty  dakwy  ol  tranapoavatMa  tm  haa  baan  lumigatad.  (48  tnura  mual  hav*  alapaad  akica  )u- 


Fal»  to  daplaykjniigBlknpiae«l(Oidnaf«ydM  against  aNpparonly,  not  aoakalraikiMd.)  

OaiiMiy  mrinmmtt  to  gaaaa  n>  to  ■wmaUa  Iquida.  Saa  itei  174.204  and  174J04 — 

ai^par  laatwiatiWy.  Tl*  gansm  duly  aacion  should  OfdnaiOy  be  diad  only  to  support  a  mora 


Inprapar  uaa  of  pactagjngB  ai^hoitoad  taidaraaamplion 

ftlkn  tomaMainoopy  ol  axamptfon  as  m^intt —.. — . — .. 

Sacuring  doama:  Tliaaa  labaatfcini  ara  Iha  ganaral  "no  laak*  atandsid  tor  ai  prliaglngs 
$l73^4(b)  daM  pdmadiy  «Wi  pactagirvas  a  aihola,  whia  $17324(0  tocuaaa  on  otasiraa.  Cle 
t»  aactona  acconlngly.  uaing  ba«i  «•  laaMw»laak  cMaria  and  •»  paiAigs  aiza  ooraldar- 
aiona  to  raach  «ie  ipproprialB  panaHy.  Any  ackal  laak  «■■  sgQiaiiata  tha  guldtfna  by.  lypicaly. 
50%;  a  laA  wllh  ooMkI  wWi  a  human  baing  wfl  aggrawto^  at  laaat  100%,  i<i  to  Iha  maxlmuii 
ol  S2SM0  H  »ia  HMR  vtaMtao  eauaas  the  Infiay.  WIX  lanli  cars.  Sl73Jl(b)  appiaa,  and  IM 
portaUa  tor**  ii173J2c4.  and  oViar  «m*8  ol  that  size  range,  ihciid  use  the  lank  car  penally 
aiiiuM^.  aiatoil  lii  ialeiei»»  m  tml  sei  tnn 

-Smal  bona  ortMM . 

dun 


—larger  osiaained  eg..  IBC^  nol  portaUa  tank  or  lai*  cat . 


Use  of  psEfcaga  nrtmeeUng  specMcattona,  indudng  requirad  alansis  and  mailtings.  The  meet  ape- 
cMc  eection  to  the  packaga  invokrad  ahotM  be  died  (aae  batow).  The  penally  guideine  shoiid 
be  aclualad  to  the  size  d  tie  conMnar.  Any  actual  leek  ««  eggravate  the  gukiehis  by,  typtoaly. 
50%:  a  leak  mWi  ooraact  wlh  a  humen  bakig  »«  aggravate  by  at  least  100%.  up  to  the  maximum 
of  S2SM0JI  the  HMR  vtaMkin  eausee  the  Injury. 

^■"S^naa  bodia  or  box  ,,,,,,, ,,,,,, , ,, nimin  i 

Vi  qainn  dnvn  ', 

— Larger  oonlainar,  e.g.,  IBC;  not  ^Mumt)**  tank  or  tank  car ™« ™...;™. ™- 

For  mora  spedie  sactim:  Tank  cara  il73J1(a).  portaUe  tanks— {173.32.  snd  IM  portaUs 
tanks— H173J2B,  .32l>,  and  .32c  q.v 

NervDuIr  packagings:  Failure  to  secure  and  cushion  inner  packagings - 


wMh  any  contact  battmeen  product  and  ar>y  human  being  . 
NorvbiA  packagings:  Exceedng  IWng  llmils 


«4*i  any  contact  between  product  and  any  hunwi  bairtg  . 

InauMdart  outage: 

— <1% 


— Leak  wMh  arty  contact  between  product  and  any  liuman  being  . 
(Xiaga  <S%  on  PIH  nwlarial 


wWvany  contact  bslweon  product  and  any  humen  tieing ~ ~ - 

Loaded  beyond  groas  weight  or  capacity  as  stated  in  apecHlcalton.  (Appiesonly  if  quanlily  Imils- 
lons  do  not  appear  in  packagkig  raqulraaiaals  ol  Part  173.). 

Imprcpar  reuse,  reoorxMoning,  or  ramanulaclure  of  packagings.  - _ 

Oliadng  raaidus  tank  oar  to  trarapodadon  m^ian  openings  are  not  Ughtty  do^  (§  174.67(k)  is  also 
usualy  appicable).  The  raguWtan  raqukae  oflering  "in  the  same  manner  as  wtien"  loaded  and 
may  be  cHed  when  a  car  not  meelfcig  specillcaMons  (sea  §173.3l(a)(l))  Is  released  back  into 
Iranaporlalton  alter  unkiadng:  same  giideline  amount  (lUkMines  vary  with  the  type  ol  corrxnod- 
Hy  involved: 

— Hazardoua  material  with  insignifcara  vapor  pressure  and  mlhout  dassiticalian  as  "pdaon"  or  'in- 


—WKh  actual  leak ;. 

— VVWi  leak  atfowing  tha  product  to  ooraad  any  human  being 

—Hazardoua  material  with  vapor  presswe  (esseniely  any  gas  or  compressed  gas)  araVor  iMi 
claisHicalton  as  "poisoy  or  Inhalation  hazaitl". 

—WMi  actual  leak „ _ _. 

—WW)  leak  alowing  the  product  (or  tonae  or  vapora)  to  contact  any  human  being,  (ki  the  case  ol 
tones,  tha  oomacf*  muat  be  subatandaL). 

Where  ai4y  vtolaUan  is  lalura  to  aecura  a  prolacllve  houaing,  e.g.,  the  covering  to  the  gaging  de- 
vice. 
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173J0 

17SJ1(aK1) . 


173J1(aX4).-. 
173J1(aK5) .-. 


17341(aX6) ....... 

173J1(a)(7) 

173J1(a)(15) 

173J1(a)(17) ; 

173J1(bK1).  17341(b)(3) 


173.31(bX4) 

l73Ji(e)(i) 


173J1(C)(10)  . 
173J2C _ 


173414(b)(5) 

171314(c)  


A  gsnaial  duly  sedkin  that  shoiid  be  dM  wlh  the  airUt 

Uaa  of  a  lank  car  not  meeting  apacMcalona  and  tn  "BUk 

t«  §  172.101  Hazardoua  Materials  TaUe  rafaianoe  iK 

S  173.240 

J  173.241  . . 

§173.242 

$173,243  .____„;^ i 

4171244 

S 173545 

8 173JJ47 

(173414,315 


of  the  duly. 
auStorizadon  in  Coham  6  of 


-Mkw  dafad  not  aKsding  Iha  abWly  ol  Da  packaga  to  oonlain  a  hazMtous  nalaiW,  a4_  no 

diaki  on  a  bottom  ouVal  doeure  pkig. 
Tank  meals  specifcalioa  but  apaclfcaltoi  la  no*  slendM  on  car.  Note:  {179.1(e)  impHas  IM  or^ 

»ie  bukto  has  the  duly  here,  but  it  la  the  presence  ol  «ie  stencil  that  givee  *m  sNami  the  rigM 

to  lely  on  tha  buldar.  (See  $  173.22(a)(3).). 
Tank  car  not  stsncHad  "Nol  to  lammable  iquklB,-  and  it  tttoM  be.  (AAR  Tank  Cw  Manuri,  Ap- 

pendbi  C,  C3.03(a)5.) 


Moapn  auNur  cw ^ 

— « lammable  iqiid  la  adualy  ki  die  »  ™~~"ZZI!!Z.__.~~TII II '. 

Uae  ol  a  tank  car  standlad  to  one  commodty  to  franaport  another 

Use  of  (X}T-apeci«ca«on  tar*  car  without  shelf  ooi^Hers.  (Note:  prior  to  November  15.  1962.  tt* 

dU  not  apply  to  a  car  not  carrying  hazantaia  materials.). 

— Againat  a  canto,  die  $174.3  and  INa  aednn 

Uaa  ol  non-IX>T  spedication  car  wittvxjt  shei  couplers  to  carry  hazantais  materials.  (Applies  only 

since  November  IS.  1960.). 
—Against  a  canier.  die  §  174.3  and  this  section 


Use  of  tank  car  without  air  brake  sifipon  attachmsnis  weUed  to  pads.  (Efladiva  Mi  1. 1991) 

Tank  car  with  nonredosing  pressure  relief  device  used  to  tramport  Class  2  gases.  Cteas  3  or  4  Kq- 
uids.  or  Division  6.1  iqukls.  PO  I  or  II. 

Tank  car  with  intertohMting  cons  used  to  transport  Division  24  or  Oiviskvi  6.1.  P6  I.  based  on  in- 
halation toxicity. 

Shnier  laikjre  to  determine  (to  the  extent  practk:able)  that  tank,  safely  iwurtenancas,  and  fittings 
are  In  proper  condttion  to  tranaportatkxi;  laikxe  to  praperty  secve  closures.  (Sactiorm 
173.31(1^(1)  &  .31(b)(3),  often  cited  as  together  to  loose  ctosure  violations,  are  taken  as  one  vio- 
lalnn.)  The  irH  of  violatioo  is  the  csr.  aggravated  if  necessary  lor  Iniy  egregious  condition.  Seo- 
tnne  17324(b)  &  (0  establish  a  "no^eak"  design  standard,  and  17341  impoees  that  standard  on 
operations. 

—With  actual  leak  of  product  _. _......_ _ 

— WHh  actual  leak  aKowing  the  product  (or  tones  or  vspors)  to  contact  any  human  being.  (With 
saMy  vant-lw  carelul  becauae  canto  might  be  el  lauH.). 

Mkxir  vidadon,  e.g..  bottom  outlet  cap  tooee  on  tank  car  of  moNen  siito  (iMcauae  product  is  a 
sou  when  shipped). 

— Falin  (41(b)(1))  to  have  bottom  auM  cap  oil  during  toadng _.. 

Fatog  and  offering  to  transportalkin  a  tank  car  overdue  to  lelest  of  tank,  interior  heoto  system, 
and/or  safely  relief  valve.  UcDe  that  the  car  may  be  Mtod  while  in-date,  hekt  and  then  shipped 
oul-ol-dato.  (Adfust  penalty  if  less  ttian  one  month  or  more  ttien  one  year  overdue.). 

Tank,  kaerto  heato  system,  and^or  safety  valve  overdue  to  relesL  If  these  conddons  exist,  the 
vtoWkinia  of  $17341  (b)(4).  H  the  vtotalton  is  to  improperly  conducting  the  lest(s).  see  the  expert 


Falun  to  properiy  stencil  a  reteat  that  was  parlonned - 

Unae  doaures  on  an  IM  portaUe  tank  ($17324  astabliahes  the  "tight  doeure"  standwd:  S172.32C 

appiaa  it  to  IM  portable  tanks.)  (The  acala  of  penaMea  ia  the  same  as  to  lank  cars.). 
—Wlh  adutri  leek  of  product 


—Witi  adual  leak  and  human  bekig  conlad . 


No  commodty  stand,  compressed  gas  tank  car.  (See  also  §  172.330) 

Compreaaad  gas  kiaded  in  excess  ol  Wng  density  (same  basic  ooncapt  as  Inauffldanl  outage) 

— T*  car  with  excessive  vcMs  in  tie  toermsl  coaling,  such  that  the  car  no  longer  comples  with  the 
DOT  spedlcalkin.  Sadian  17341(aK1)  requires  tank  cars  used  to  »«iaport  hazardous  materials 
to  meet  the  requramenls  ol  the  spplcaUe  apedlicalkin  and  «iis  section  ($173,414(0))  lists  1 12T/ 
1 14T  cats  as  slowed  to  eompraaaed  gaaaa. 
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PART  174 


(janaral  Haquiramanla. 
1744 

174.7 


174.a«)) . 


Aeeaptance  of  imptopetly  prepared  ahipmanL  TNs  gerteral  duly  aedfen  muat  be  accompanied  by  a 

dMon  to  the  spedic  secdon  vidaled. 
Carrier^  iakae  to  Inalrud  empk^ees;  cannd  be  bated  on  inlerance:  ($  172.700-.704  ve  prelerred 


— Fehm  to  inaped  hazardoua  malt  rials  (and  adjacanl)  cara  at  pent  where  train  is  rsqured  to  be 
jnapadsd.  (Unit  of  xNoladon  Is  tie  aaig)  (Note:  For  al  -Wkn  to  intpecr  dWtons.  He  mere  pras- 
anoa  of  a  noncontomlng  oondMon  does  nd  piwt  a  Whaa  to  Intpad.). 


P) 
4.000 
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174.9(«) . 
174.W  . 


174JM- 


174.10(0}  . 
174.10(d) . 
174.12  _ 


174.14  , 


Qanral  Operalno  ntquk*- 


174.24 


17458 


174.2e(«  . 


1742««. 


OeKitpMon 


AfcotiQ  ijn«el»  toailKl  plecertwl  cm  to  oominue  In  Irmapoiiufcin  beyond  poini  m^iera  In^aaclon 

«Mraquira(9.(Unta(^aMani(«wcar.).  _  ^^ 

^-Fslura  to  (Mifniifw  whMhv  ptamdi  tn  in  pIscA  snd  conform  to  shipping  papofs  (flt  ■  rvquivd 

m^acdon poM).  (UnK of  vkMlonK Ihe car.). 

rMuv  V  pnpeny  rapeci  loeoaa,  pMcaraea  lerw  car  ai  ongvi  or  imBrcneDga _ 

Looaa  or  Inaacute  doaurai  on  tank  car  oomiWng  a  raMu*  of  a  hazaidoua  malarial.  (FRA  policy  la 

tiBl,  agaMa  nkoadJNa  vtaMion  nwat  be  cbaarvaUa  from  die  groiral  becauaa,  «or  raaaona  of 

aaMy,  ralroad  Inapadoia  do  ndl  dktto  on  cara  abaent  an  Mtoadon  of  a  leak.). 

Falun  to  'canTalai*  car  ovardua  iprtif*  meal iw_ 

OflarinQ  a  nonoompfylno  aNpnwnt  In  MarohanQe 


OMrlnQ  laaMnQ  car  of  hazardoua  melMWa  In  MsiohanQa  . 


Irapnipar  parlomienoa  of  tdainieaala  Mppacfeantar  dudei:  appllea  to  lon»arder»  and  hij^iway  car- 
dan dal^adng  TOFOCOFC  ihipmanla  to  rtfreadL 

Fakjra  to  ei^iedto:  violaKon  of  "4S4iour  nia.*  Note:  doea  not  apply  to  cart  "haki  afiorr  of  detdna- 
Hon  or  corwtnjcdva^  placed. 

Noto:  TNt  wbpert  (Subpeit  B)  of  Part  174  hea  dvee  aedtona  leftnlng  to  aliipinani  documentalfcin: 
t17434  rilellrig  to  aec^pitgdoaanai^fc.  1174.25  lalebng  to  die  <w(nndlu»  of  movemenl  docu- 
manli,  and  f  174.28  raMkig  to  mowamanl  doownanii  In  Via  poaaaMton  of  (ha  train  crew.  Only 
»e  moal  laleMnl  aadion  ahoUd  be  dtod.  ki  moel  caaaa.  tie  un*  of  vtaWkm  ia  die  aMpmenl.  ^ 
tiough  ««iere  a  uniiad  coneW  la  uaed  to  gi«e  nodoe  to  tie  craw,  twra  la  aorne  Justlcadcn  tor 
iwattig  It  tie  taki.  aapedaly  wfiare  tie  dhcrapency  wea  garwiatod  mkig  aiilnrnatorl  dela  proc- 
Mikig  end  tie  error  la  lapillluua 

Accepdng  hezardoue  metorleli  ifilpniaia  wltioul  property  praparad  stippkig  paper.  (Ktoto:  The  car- 
rier^ duty  extendi  only  to  tie  document  racalvad.  tai  la.  a  atHpmenl  of  hezardoua  meterlala  In 
en  unplecantad  kanaport  vatMe  «Mi  a  atilppfeig  paper  atioMkig  otiar  tian  a  hazardoua  melariel 
la  not  a  vldadon  aoakiat  tw  center  uriaea  linmi4adBe  of  tie  oontarda  of  tie  vafifcto  la  proved. 
UhaaMe.  leoalpl  of  a  tonk  ear  ptacardri  tor  Clan  3  wM  a  ahlppkig  paper  kidtoadng  a  Ivnmdbto 
Iqukl  doea  not  craato  e  cvder  iilglatan  I  lie  car.  In  fad,  oomakia  a  catoatne.  On  tie  otiar 
hand,  raoaltl  of  a  piBcaidad  kalar  wMi  e  tkipping  peper  MMng  only  FAX  (lialqHt  el  klndi-).  kn- 
poaae  e  tJtt  on  tie  oeirier  to  kiquke  krtier  and  to  latad  tie  Mpnmil  H  Hit  knproparty  bMed.) 
kuMBpai  tiaiaiiitoua  mefMe  kdaiiiaduii  ti*  ceiid  causa  delay  or  emx  in  atnenBancy  raaponee 

^lom  aoearae  oi  nazaraoua  maMneia  ■vornieaon _. 

— TaGtiik:al  amra,  not  Mialy  to  cauae  prcMarm.  eapaclaly  wkh  emergency  raaponee __ 

Mkior  emn  not  i^Mbig  to  hamdoua  mMarWa  emergency  reeponee.  e.g..  not  Mkif  an  enemp- 
(OB  number  aM  tie  eiieinMui  la  not  one  altoctiig  amaigency  raaponee. 

Piepeitog  knpropar  mommlit  dDCumanti.  (Okiaai  to  tie  requkemento  ki  8174.24,  haretiacentw 
la  hekl  reepaneMe  tor  praparing  e  moyemenl  document  tnt  aocuralely  raaecta  the  iMppkig 
paper  tMKiered  to  L  WMi  no  hezardDua  malarleli  kdormedon  on  tie  iNpper-a  bll  of  todkig,  tie 
cenler  le  not  ki  i<Dlallon  ifcaint  knowfedge  ef  hazardM  ccnierta  tor  preperkig  a  nontiazerd- 
oue  mo¥emenl  document  Wt«e -moxamenl  decumento"  to  tie  ran  kiduiky  uaed  to  be  «»eyfi 
or  eiadch  tckeli  (rimoel  eiduelvely),  centeia  ere  now  tocoiporilkig  tie  eeaandal  kdonnaton  kdo 
a  contM,  enpeiided  kom  Ito  tmiier  roto  ee  merely  e  iatng  of  tie  can  to  tie  kafci.) 
-kdmmeton  on  tie  ma»ement  dDCMwent  le  wrong  to  tie  exiert  tiel »  ectoely  caueed  cr  matorlat> 
ccntobuiad  to  a  raactton  by  amargancy  reaponden  tool  aggravated  tie  iHadlon  or  caueed  qf 
maledally  coMwIed  to  improper  hendkig  by  tie  carrier  tM  led  to  or  matoriety  conktwled  to  e 
product  releaee. 

— ToW  leek  of  hazaidaue  metertela  ktoiiilkjii  on  movement  dacumenL  (Some  shippkig  nemee 
atone  conkdn  luHdera  kdamaUui  to  reduce  tie  guktelne  to  tie  next  tower  level,  but  tiey  mey 
be  audi  dangeroue  produda  tial  aggrendon  needs  to  be  cenetoered). 

—Some  kduiiiieduii  le  pieem.  bul  tie  mleekig  or  knaroper  demlpduii  could  cauae  rrwhyiding  by 
tie  centor  or  e  deley  or  ensr  to  emBigency  reeponee,  kidudng  mieakig  RESIDUE  descripkon  re- 
<Mradbyf174.2S(c). 

kieeki>»wproper  enitoaewieik:  untoee  on  e  awNdi  tekel  et  eiowed  inder  f  1 74.2S<b) 

Movement  dDcument  doee  not  kidtoele.  tor  e  latoer  ^eiykig  kalen  or  comakieit,  whtoh  kalan 
or  cuiiakiara  osiMn  hazerdoue  maladala.  (H  al  kalen  or  oonlekwrs  on  tie  Mcv  ocntti  hez- 
erdout  meteiteli.  twra  le  no  iitolalan.). 

—Whan  tie  knproperdeedtilon  knot  liellt  to  cweeeeitouepraUem(toohntoaldBfeoD 

Mkior  emn  nd  reletod  to  hezaidoue  maledela  emergency  reeponee,  e^.,  nd  Mkig  an  eeemp- 
ton  number  end  la  exemplon  It  nd  one  eiedkig  emergency  reiponee. 

Noto:  Felwe  to  kickidt  emergency  reeponee  totomielton  It  covered  at  (172.600-804;  whla  tie 
nonnel  laill  of  iitolaluii  tor  mcwament  documento  la  1^  wtioto  document,  felure  to  provtde  emer- 
gency reaponee  kdormedon  it  e  eepeteto  violelon. 

Felura  to  execute  tie  requked  POISON  OAS  end  EXPU3SIVES  1.1/12  ndtoee.  (Thanodce  le  lie 
unl  of  vtolalai,  baceuee  one  nodce  een  cower  aavaral  tNpmenlt.). 

Ftlura  to  delver  tie  redi*ed  POISON  OAS  end  EXPLOSIVES  1.1/12  ndtoee  to  k*  aid  engine 
crew.  (Cle  Ihie,  or  tie  ebove,  et  appniprtoto.). 

Felwe  to  kenefer  ndtoe  kom  crew  to  oaw.  (Nott  tial  tito  le  very  Miely  en  todkiMuel  ieblKy  elua- 
ton;  tie  pentdy  guUtdne  Med  here,  however,  pteeunet  ecdon  egetoet  a  ralnad.). 

Falura  to  keep  cepy  of  nodce  on  Me _ _._ 

Trail  Gtaw  doee  net  have  e  loeiawtnt  kidkiilkig  poiiilion  n  Mn  of  eeoh  ioacM  piiiciirM  ci^^^ 
yavato by 50% far Pdeon Gee. 2J,  and  Endail»ti,  1.1  and  12.  (TretoHtiaiattef  vlalalaii.). 

— Tectafcal  vtoMton,  e«..  car  la  Med  to  oenwd  iWMm  ordv,  bund  to  cxad  numerical  ordtr, 
uauely  becaute  of  addHen  a«  car  or  can  to  head  artol  of  kaki.  (Noto:  Applee  only  1 1«  acaial 
tocalen  to  oM  by  10  or  tower  can.). 
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5,000 

4,000 
1,000 


3,000 
3,000 
10,000 
3,000 

1.000 


7,500 

5,000 

1,000 

500 


15.000 

7,500 
5,000 


3,500 
2,500 


i,aoo 

500 


5,000 

5,000 

3,000 

1,000 
8X100 

ijxn 


4eCFReecton 


17426(4 


174.33 


174.45  . 
174.50  . 

174«  . 


174.99 


174j61 


174.83(e)  &  (H)  . 


kinrapar  papenok  to  poeeeeetan  d  kato  OMr.  (H  tto  kwaelgalan  of  an  acddinl  reMito  a  vtala- 
ion  ol  tie  eedton  and  f  1 7425.  ode  ttt  aedtoa)  (SMpmenl  to  unl  of  vtotodon.  Mnug^i  tan  le 
JueNkalon  tor  nakkig  I  ta  irato  I  a  unMed  oonitot  le  ueed  to  ceny  tti  tofamatai  told  la  vto- 
tolon  to  a  pattom  one  teou^out  el.  or  etnoet  el.  of  la  haiawhua  matohtli  d»nanto.  For 
totomiodel  kaHc.  "ehlpnanr  cen  meen  tw  contokar  w  kaltf  t^i.,  e  UPS  btfv  w«i  eeveitf 
non-dectoeed  hezardoue  mattrtoto  pedagee  wouU  be  one  unl.) 

— kdormeteii  on  ta  document  po d  by  ta  keto  crew  to  wrong  to  la  extoni  tal »  oaed  or 

mattrtoly  oonktorted  to  a  reedton  by  emergency  reaponden  tat  eggravetod  ta  etoadon  or 
caueed  or  malerlely  conktutod  to  knproper  hendKng  by  the  cantor  tat  tod  to  or  natoriely  con- 
Mbuted  to  a  produd  reteeae. 

-Total  tock  of  hazardoua  matorfah  tolonnalon  on  movanant  documer*.  (Some  ihippkig  ranae 
atone  oonlato  tuMctont  totarmadon  to  raduoe  ta  guUHne  to  ta  next  tower  tovel,  but  ttay  nay 
be  eudi  dangaraut  produda  tal  aggiavelon  needt  to  be  oonektored.). 

—Soma  tofamalton  to  preeeni  but  ta  error(t)  oouM  ceuee  mtohenJtog  by  ta  witor  or  e  detoy  or 
error  to  tnargency  reaponee.  kidudee  mtoilng  RESIDUE  deecrtptoii  requked  by  { 1742S<C). 

— knpraper  kdamaUoii,  bul  »»  hazantout  natertoto  are  anal  tNpmento  (e.g.,  UPS  nnvet)  «id 
PG  III  (e.g.,  »a  "tow  hazard*  matortols  alowed  to  TOFC/COFC  tentoe  wlhoul  vi  exennlan 
akice  HM-197). 

— Techntoel  defed  nd  Holy  to  ceuee  delay  or  anor  to  emergency  reeponee  or  cerrtor  hendtog 

— Mtoor  error  nd  ralaing  to  emergency  reeponee  or  centor  hendhig.  e«,  nd  Mkig  ta  exemplon 
nuntar  en  document  end  ta  exennpicn  It  nd  one  eftodkig  emergency  reaponee. 

—Felure  to  mekdeto  'an  adequato  lupply  of  placaids.'  [The  violalton  Is  tor  talure  to  repleoe":  K 
mieatog  placaiidt  are  leptoced,  ta  tufvly  *»  ctnkxa*/  adequate,  If  not.  lalve  to  tave  a  ptocerd 
is  not  a  seperato  vtolalon  kom  lalura  to  replece  it] 

— Falure  to  replace  tod  or  deetroyed  placardt  beaed  on  shippkig  peper  tofarmaUun.  (TNt  is  to  ad- 
ditton  to  the  taaito  plecarjng  mletokat  to,  tor  kielance,  §  172.504.). 

NMe:  A  ralroad't  ptacanlng  dulee  era  to  nof  ecoepl  e  car  witiout  placerdt  ($l72.S08(b)l:  to  rMn- 
toto  an  "adequato  eupply*  of  placardt  and  to  raptaoe  ttam  beaed  on  thippkig  peper  tohiiialluii 
(§174.331:  end  to  ruf  kantport  a  car  wMioU  ptocardt  (§174.5^.  At  eech  totpedton  point,  e  ral- 
road  mutt  delemika  tat  al  placBids  are  In  piece.  [S172.8(b))  Tia  "next  toepecdon  potoT  re- 
placemenl  requkenanl  to  §174.59.  q.v.,  retort  to  ptacanto  tat  deeppeer  between  inspection 
potota:  e  cer  af  an  toapedton  potol  must  be  placerded  beceute  II  It  to  banaportalton,  even  if  heto 
up  at  diet  pokit  [4S  U.S.C.  5102(12)) 

Faikjre  to  report  hazardous  matartoto  ecddento  or  tockknto.  Cto  §§171.15  or  171.16  ea  appro- 
priato. 

Movtog  toaking  tank  car  unneceeaeilly 

Falura  to  standi  toaktog  tank  car 


Loss  of  produd  resuNed  to  hunan  bekig  oonlad  beceuae  of  toipraper  cwitor  hanMig _.. 

Falkjra  to  btock  end  brace  at  prtscrtoed.  (See  etoo  §§174.81,  .63,  .101,  .112,  .115:  where  theee 
men  specific  eedtons  epply,  dto  lata)  Noto:  The  i»giietory  requkemen  to  ttiat  hazardous  me- 
lertob  packages  be  toaded  and  eecurely  btocked  and  braced  to  prevent  ta  packages  kom 
cfangkig  poetoon,  toWng  to  tta  loor,  or  aldkig  toto  eech  ottar.  If  ta  toad  to  li^  end  secura, 
pleoee  of  kntoer  or  odar  malertok  may  nd  be  neceesary  to  achieve  ta  tglil  toatr  requkenar*. 
Be  oarehi  on  tiese  and  oonsuN  keely  wlh  tie  expert  eOomey  and  spactoMs  to  tw  Hazwdoue 
Malaitoh  OMstoa 

— General  lakire  to  btock  and  brace 


— tnadequato  btockkig  end  brackig  (an  attempt  was  mode  but  btockto^brackig  waa  toaufflctont)  

— Inadequate  btockkig  end  brackig  lead ng  to  a  leak ,. 

— Inadequeto  btockkig  and  brackig  leadng  to  a  leek  end  hunan  bekig  corked 

MarWng  and  placardng.  Note:  As  staled  eliewhera.  e  relroerf  s  pleiardng  duttee  ere  to  nof  accept 
a  car  wkhaul  ptocardt  [§172.S06(b)|,  to  matolato  an  "adequeto  sinHy"  of  ptocanls  and  to  replace 
tiem  beeed  on  shippkig  paper  kifarmelton  S174.33],  and  to  nof  kaiieport  a  car  wittnut  placards 
(§174.56).  At  each  kapedton  pokd.  e  ralroad  rnuel  detennka  tat  all  placards  are  in  ptoce. 
I§  172.8(b)]  The  "raxt  totpedton  potor  reptaoemenl  requkement  to  tils  sectton  refers  to  placards 
ttiat  dtoappear  behman  totpedton  potots.  A  car  at  an  inspection  poim  must  be  placanjed  be- 
cause it  is  in  kansportalcn  [49  U.ac.  5102(12)),  even  if  heW  ijp  et  that  potoL  Because  the  stat- 
ute creetes  crvH  penaKy  ItobWy  only  H  a  vtotatton  to  "knowtog,-  tat  to,  'a  reesonebto  person  Knew 
or  shouM  heve  known  tat  an  ed  perfomad  by  hkn  wee  to  vtototon  of  tta  HMR,"  and  baceuee 
rakroeds  ere  nd  under  a  duly  to  knped  hezardoue  matartoto  cen  merely  starving  to  a  yard,  vto- 
laltont  written  tor  unplacarded  care  to  yardi  mutt  todude  proof  tat  tta  ralnad  knew  about  tta 
unplaiarded  cere  and  took  no  corredve  adtan  wNhto  a  reeaonebto  tone.  (Note  etoo  ttat  tta  reel 
problem  witti  unptocaided  cere  to  a  ralyard  may  be  a  tock  d  emergency  raepcnte  totormalon, 
§§l72.60&-.604,  and  toveedgeton  may  reveel  ttat  ttnee  tedtone  thoid  be  eked  Inetoad  of  tito 
one.) 

— CoiT^Me  laltae  to  placerd „ 

—One  placard  mtoakig  (edd  $1 ,000  per  mtoekig  placard  ito  to  a  todi  of  ttiraii:  tien  ute  tta  "|^^ 

ine  ebove). 
For  odar  plecerdng  vtotadcnt,  tee  §§  172.500-..S60  end  detormtoe  If  one  of  ttam  mora  ccnedly 


Improper  kantportalton  of  banaport  vehtoto  or  keIgM  contakier  on  M  car.  (Note:  If  knpraper  todng 
ratMnl  to  ta  vtolalton,  see  §174.55;  If  knpropar  reabakil  of  a  buk  packagtog  toekto  a  ctoeed 
fcanaport  vehtoto  to  tta  violalton,  see  §  174.63(b).). 

— knpraper  kanepoilalon  of  portaUetonk  or  ottar  b(*  packagtog  to  TOFCXXlFCaentoe 

Improper  kaneportaton  leadng  to  a  nitoaie  of  produd "  ,  , 
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MCFRsadton 


174J3m. 


174.63(e) .... 

174.87(»K1) 

174.67(«)(2) 


I74.67(a)<3) 
174.87(cX2) . 

174.67(h)  ._. 
174.67(1)  ...... 

174.67(D  

174.6700  


174.68 
174.81 


174.83(a)  -_. 
174J3(b) 

^7*Xm-{^) 
174.83(0 

174A4 

174J6 


— knpapar  >ii«porlaloii  laadng  to  ■  lataai*  «nd  lunan  baing  oartacl 

liTfirapw  sacuwnwt  of  bUk  pa(*aaina  intUa  (KtoMd  tianiport  vMda  «  M|^  oonWnir. 
— Garaial  Wkj«  to  aacurt ... 


liiartaiTrta  ■nrirnmiint  (an  aaanTl  tn  iinmmt -rft  *— "^ -' — — — .  — 1~». 

1). 


— Inarianila  aacwamenl  laadng  lo  ■  la* - -. -. - — 

— madaquMa  aacuramanl  laadng  to  a  laak  and  human  baing  oomact  „ _ 

Tnrapotalan  o(  cargo  tank  or  mM-iwH  lank  car  tank  vHlhaU  aUhcrlzallan  and  in  (ha  afaaanoa  a« 


T«*  car  irtcadng  opataBow  perionnad  by  paraona  not  propady  Inamidad  (caaa  canna*  ba  baaad 
on  Maranca). 

Untoadng  kWiouI  br^as  *el  wxVor  wheals  bkxkad.  (The  antoroamant  standard,  as  per1995  Haz- 
vdoua  lilalafWii  TecMcal  RmokHian  Convnillae.  la  0ial  auHiciant  handbrakes  must  be  apptad 
on  one  or  more  can  to  pravar*  nxMamanl  and  each  car  wllh  a  handbrake  set  must  be  bk>cked  in 
both  dracKona.  The  untoadkig  iadRy  must  make  a  datannlnalkin  on  how  many  brakes  to  sat) 

— NobrAessat.  no  wheels  btockad.  or  lawar  brakaa  aelMieala  btockad  than  iadMy^  operaUng 
plan. 

—No  brafcaa  set.  but  wheals  bkicked __ - - - 

—Brakes  sal.  bu  wheats  not  bknked - - 

Untoadkig  wittioul  caultons  signs  property  delayed  (See  Part  218,  Subpart  B)  — 

Ftfua  to  uae  non-mataWc  btock  to  prop  manway  co\w  open  wtiNe  untoadkig  tvough  bottom  outet 

— TlammaMa  or  oontmallila  Iqukl,  or  ot<ar  product  witi  a  vapor  Hash  pokil  hamd  „„ 

Iilalsrtal  wWi  no  vapor  lanimaMlly  hazard 

Inaecura  untoadkig  connaetkins.  such  that  product  ia  aduaky  leaking  „ „„ - 


OecanKnued  untoadkig  wUhoul  Jaeonnaclkig  al  untoadng  ccnnacdona.  ttghtonkig  valves,  and  ap- 
plykig  ckiauras  to  al  other  opankiga.  (Note:  If  Ihe  car  ia  aMendad.  Ws  subsadton  does  not  apply.). 

Prapvalkin  ol  cw  aMsr  irioadkig:  Removal  of  untoading  connacltona  la  requrad,  as  is  the  closing 
of  a(  openings  wMh  a  "sukabto  tool.'  Note:  TNa  subeedion  raqukes  untoadkig  connections  to  be 
"lamovacr  whan  untoadkig  Is  compMa,  S174.67(D  requkea  Iham  to  ba  "dteonneded'  lor  a  tem- 
porwy  tesaslton  of  untoadkig.  The  psnaWsi  racommandad  hare  mkror  Ihoae  In  $  173.29,  daaing 
with  inaacwe  ctoeurae  genaraly. 

— Hazvdoua  material  wWi  InaignMcwil  vapor  pressure  and  wWioul  dassificalton-as  "poison"  or  "kv 
hrtalnn  hazartT. 


— Vflti  leak  a*owing  the  product  to  contact  any  hunan  bekig 

—Hazardous  material  with  vapor  preesura  (essenUaNy  any  gas  or  compressed  gas)  ancVor  wWi 
daaallkalkin  as  "potaon"  or  "Inhalalton  hazard". 

—WWi  actoal  leek - - - 

— WiVi  leak  ctfowkig  Ihe  product  (or  fumes  or  vapors)  to  contact  any  human  batog).  HO)e:  Conlact 
witti  lumas  must  Im  substantial. 

—CompMa  laikire  to  lemove  toadad  placwds  and  replace  wNh  RESIIMJE  placard  on  tank  can  ....... 

—Partial  laltore.  (Unl  of  vkMton  is  the  placard;  the  gukMkie  is  uaed  tor  each  placard  up  to  3,  then 
tie  twinaWy  above  la  applicable.). 

— Ftfure  to  obey  segiegalkin  requkemanli  tar  malarinlii  tortiidden  to  be  stored  or  kansportod  to- 
gether. ("}("  In  ttie  taUe). 

— Fahaa  to  obey  aagregaaon  raqukemenla  tor  matartals  that  muat  be  separated  to  prevent  com- 
mkiglkig  ki  the  event  Of  a  leak.  ("O"  In  the  tabto). 

Improper  switching  of  ptacardad  rai  can -- ....„.«.....«..- — -. 

knproper  swifchkig  of  toadad  ran  car  conWnng  Diviakin  ^M^2.  23  PG  I  Zone  A.  or  OMskin  6.1 
PQ I  Zone  A.  or  DOT  1 13  tv*  car  placardad  tor  2.1 
of  ' 


SwMchkig  DtvWon  1.1/1.2  wkhout  a  buMar  car  or  placamant  of  Oiviawn  1.1/1.2  car  under  a  bridge  or 

atongakia  a  passenger  Iraki  or  piMtarm. 
knprapar  handkig  of  OMaton  1.1/1Z  24  PG  I  Zone  A,  6.1  PG  I  Zona  A  ki  reWton  to  guard  or  aa- 

knpniper  Traki  Placemert  (The  unk  of  vtoMkin  under  this  aadton  is  tie  car.  Where  more  than  one 

placardBd  car  la  kivolvad,  ag.,  if  2  plauiikiil  can  are  too  doee  to  the  engkie,  bolh  are  violationa. 

Where  boti  have  a  sknlar  vkMkia  a.g..  a  OMaton  1.1  car  next  to  a  toaded  tank  car  of  a  Class  3 

malarial,  each  car  gats  •■  approprtsts  penaky  as  Mad  batow.) 

RESIDUE  car  witnul  at  least  1  buMar  kon  angkw  or  ooovied  cabooae  — — 

Placard  Group  1— Oiviaton  1 .1/12  (Claaa  A  enptoeive)  malariala 

rawer  than  6  can  (wliare  kaki  langVi  paniMs)  kom  engkie  or  ocovied  cabooaa _- 

—As  itova  but  wkh  at  Isaal  1  buHar _ ■■■,,, ,-i- 

-Mo  buMar  al  al  (whan  kaki  langti  doasnfl  permM  5) 

— NaM  to  open  tap  car  wWi  ladng  bayoid  car  anda  or,  if  shMed.  wouto  be  beyond  car  ends  _ 

— Next  to  toadad  (at  car.  anoapl  ctoeedTOFQCOFC  equipment,  auto  canters,  spadaly  aquippad 

car  wlki  ke^kHHi  dai4oas.  or  car  wlh  permanent  biMiead. 

—Next  to  oparakng  tetnperatot»«onkal  aquipmanl  or  kasmal  comtxalkin  engkie  ki  oparaltan 

—Next  to  placardad  car,  axoapl  one  kon  same  piacaid  group  or  COMBUSTIBLE 

Placart  Grai4>  2— Oiviaton  1.3/1.4/1.5  (Claaa  B  and  C  axptoakias):  Oaaa  2  (cuwipiasaed  gaa.  olhar 

(w  DkrWon  24.  PG  1  Zone  A;  Cteaa  3  (lammriito  IquMs):  Oaaa  4  (tammaUa  aold):  Oaaa  5 

(oitfzkig  matoriala);  Ckae  6.  (potoonoua  IqiMs).  emapt  8.1  PG  1  Zona  A;  Ctaae  8  (conoalva 
I). 
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48CFRaeclton 


174J6  

174.101(0X4) 

174.104(l>  ...... 

174.204  

174J04  ..„_ 
174J00  ._:..... 


Oeacripllon 


For  tank  cats: 

— Fawar  than  6  can  (where  kaki  langlh  pemnks)  kom  engine  or  occuplad  cMxwae 

— As  abave  but  wkh  at  toast  1  buflar  . 


No  buftor  at  ai  («ihere  kaki  length  doeam  parmtt  5)  _.. . 

— Next  to  open  tap  car  wkh  iadkig  beyond  car  ends  or.  if  shmsd.wouU  be  beyond  car  ends Z 

—Next  to  toaded  lal  car,  axoapl  ctoaed  TOFCVCOFC  equipmert.  auto  cvrtors,  apaQMy  aquknad 
car  wkh  He-down  davtaes.  or  car  wkh  pamanam  bullhead. 

—Next  to  operalkig  temperator»«onlrol  equjpment  or  InUmal  contoualton  engkie  ki  oparaKon 

—Next  to  placaided  car,  except  one  kom  same  placard  grai«>  or  COMBUSTIBLE 

For  oOier  rail  can: 

—Next  to  placarded  car.  except  one  from  same  placard  grtx^)  or  COMBUSTIBLE 


Placart  Grou>  3— OMaions  24  (PG  1  Zone  A;  poisonous  gases)  and  6.1  (PG  1  Zone  A;  poiaanoua 


For  tank  cars: 
rawer  than  6  can  (where  kain  length  permits)  from  engkie  or  occupied  cabooaa 

—As  above  but  wkh  at  least  1  buffer 

all  (where  Iraki  length  doesnl  permit  5) 


—Next  to  open  top  car  with  lading  beyond  car  ends  or.  If  ahiftod.  wouU  be  beyond  car  ends  .- 

— ftext  to  toaded  «at  car,  except  ckieed  TOFC/COFC  equipment,  auto  earners,  apedally  equkiped 
car  wkh  He-down  devk»s,  or  car  wkh  permanent  bUkhaad. 

—Next  to  operalkig  temperature-conbol  equipmant  or  kilemal  combustion  engkie  ki  operalton 

—Next  to  placarded  car.  except  one  kom  same  placard  group  or  COfiffiUSTIBLE 

For  other  rak  can: 

—Next  to  placarded  oar,  except  one  ftwn  aame  placard  group  or  COMBUSTIBLE  . .„... 

Placard  Group  4— Class  7  (radoactive)  matertcte. 
Forralcars: 

—Next  to  tacomoltve  or  ooofiled  cabooae _ 

—Next  to  placarded  car.  except  one  kom  same  placaid  group  or  COMBUSTIBLE 

— Naxttocarioadofundevatopadkkn  . 


Excaadkig  maxknum  alowabto  operakng  speed  (15  mph)  whito  kansportkig  moken  metals  or  mot- 

len  glass. 
Fa*jre  to  have  proper  exptoaives  plecards  on  Mcar  canykig  kaiera/conlakws  ^'''^'^m  tor  Cless 

1 .  (Except  tor  a  complete  taitore  to  placard;  ttie  unk  of  vtolalton  is  ttie  placanL). 
— Complato  lalure  to  piacwd 


—One  piacetd  misskig  (add  Si  ,000  per  misakig  placard  up  to  a  total  of  ttirae,  ttnn  uae  Vie  guMe- 

Ikie  above). 

Falun  to  retaki  car  cerWcates  at  "totwardkig  statton" - 

Faluntoaltochcaroertllcatostacar.  (Unkofvtotaltonisttiecerti«cato,2werequkad.) 

knproper  lank  car  dakvery  of  gaaes  (Ctaae  2  malariais) __ _ 

kifiropar  tank  car  dakeary  of  lamniabto  Ikjukls  (Class  3  malsnds) _ _ 

■"proper  ttnk  car  dsivery  of  materials  axkamaly  poieonoua  by  nhaiakon  (Diviaion  24  Zona  A  or 

6.1  Zone  A  malertris). 


PAKTITS 


17S.2(b)  . 


Package  net  conakvotod  aoconfng  to  spacjicakone—alae  eke  aecken  not  convKed  wkh. 

— Bufc  paekagea,  inckidkig  portokto  tanks __ „ 

~^6-gakon  drum  „ „ „„.,™.„„™„..„_„„™,.,„„„„ 


pmf^^» 


I7l.l(a»  . 


iTt.e 


Tank  car  net  canakyrtad  acoanjkig  to  iparilraiewn     alae  eke  seckon  net  u»nkied  wkh.  (Noto: 
Part  tTI  ifalliiiiii  an  againat  ttie  buMar  er  repairer.  Seokona  n  tks  Part  we  ofton  eked  in  can- 
eTKI^Z  330  and  173.31  (a)k(b)  by  shippers,  ki  such  eases,  ttie  Pwt  178 


eecketiB  an  cka*as  references,  not  as  separate  allagad  viaiattana.). 
Napak  pwcadMrac  net  ki  campkaiice  wkh  Appendx  R  of  ttie  T«*  Cw  Miurt  . 


iiaeij  172434. 
;'SaeS172.S16. 
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Deputy  Administjator. 

IFR  Doc  9e-lSa23  Fil«d  7-24-96:  B:4S  iml 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AlmoaplMrtc 
Administration 

SO  CFR  Part  286 

[DochM  No.  M041t112-C1«4-02:  KM 
071MSB] 

RIN0MS-AI2> 

Atlantic  Tuna  FIshertos;  Atlantic 
Bluafln  Tuna  Angling  Category 

AOBtCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
'  action:  aosure. 


1:  NMFS  closes  the  fishery  for 
school  Atlantic  bluefin  tuna  (ABT) 
conducted  by  Angling  category 
fishermen  in  the  waters  off  Delaware 
and  states  south.  Closure  of  this  fishery 
is  necessary  because  the  annual  quota  of 
65  metric  tons  (mt)  of  school  ABT 
allocated  for  this  subcategory  in  waters 
off  Delaware  and  states  south  is 
projected  to  be  attained  by  July  25, 
1996.  The  intent  of  this  action  is  to 
prevent  overharvest  of  the  quota 
established  for  this  fishery. 
tfffeCIIVE  DATE:  The  closure  is  effective 
from  2330  hours  local  time  July  25 
through  December  31. 1996. 
FOn  FURTHER  INFORMATION  CONTACT!  Bill 
Hogarth,  301-713-2347. 
SUPPIEMENTARY  MFOflMATION: 
Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
regulating  the  harvest  of  ABT  by 
persons  and  vessels  subject  to  VS. 
jurisdiction  are  found  at  SO  CFR  part 
285. 

Section  285.22(d)(1)  of  the  regulations 
provides  for  an  annual  quota  of  65  mt 
of  school  ABT  to  be  harvested  from 
waters  off  Delaware  and  states  south  by 
individuals  in  the  Angling  category.  The 
Assistant  AdministratCK-  for  Fisheries, 
NOAA  (AA),  is  authorized  under 
S  28S.20(b)(l)  to  monitor  the  catch  and 
landing  statistics  and.  on  the  basis  of 
those  statistics,  to  project  a  date  when 
die  catch  of  ABT  will  equal  any  quota 
under  $  285.22.  The  AA  is  further 


authorized  under  §  285.20(b)(1)  to 
prohibit  fishing  for,  or  tetention  of, 
Atlantic  bluefin  tuna  by  those  fishing  in 
the  category  subject  to  the  quota  when 
the  catc£  of  tuna  equals  the  quota 
established  under  $  285.22.  The  AA  has 
determined,  based  on  the  reported  catch 
and  estimated  fishing  effort,  that  the 
annual  quota  of  school  ABT  for  those 
fishing  in  waters  off  Delaware  and  states 
south  will  be  attained  by  July  25, 1996. 
Fishing  for,  catching,  possessing,  or 
landing  any  school  ABT  in  the  closed 
area  must  cease  at  2330  hours  local  time 
on  July  25, 1996.  In  addition,  landing 
any  school  ABT  in  or  from  the  closed 
area  is  prohibited. 

However,  anglers  may  continue  to  tag 
and  release  fish  less  than  47  inches  (119 
cm)  curved  fork  length  under  the  NMFS 
tag-and-relesse  program  (50  CFK 
285.27).  The  Ai^ling  category  fishery 
for  bluefin  tuna  in  the  large  school  and 
small  medium  classes  (47  Inches  to  less 
than  59  inches  (119  cm  to  less  than  150 
cm),  and  59  inches  to  less  than  73 
inches  (150  cm  to  less  than  185  cm) 
curved  fork  length,  respectively)  is 
regulated  imder  a  separate  quota  and  is 
not  affected  by  this  closiue.  Anglers, 
therefore,  may  continue  to  fish  for  these 
larger  size  classes.  The  73  metric  ton 
quota  of  school  ABT  for  the  waters  off 
New  Jersey  and  states  north  is  not 
afiiacted  by  this  closure,  and  remains 
open. 

Clattlficati^w 

This  action  is  required  by  50  CFR 
28S.20(b)(l)  and  complies  with  EO. 
12866. 

Airtfaorily:  16  U.S.C  971  elieq. 

Elated:  July  19. 1996. 
Bichard  H.  Scfaaafer. 

Director,  Office  of  Fisheries  Conservation  and 
S4anageinent,  National  Marine  Fisheries 
Service. 

(FR  Doc.  96-18851  Filed  7-19-96: 4:21  pm| 
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SO  CPR  Part  679 

(Doctat  No.  M01290ia-M1l-01:  U>. 
071MM] 

QroundlMi  Of  th«  QuN  of  Alaafca; 
NorttMm  Rochfiah  In  itM  Cankal  QuH 
of/ 


AOBICT:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commeice. 


action:  aosure. 


Proposed  Rules 
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auMMARr:  NMFS  is  prohibiting  directed 
fishing  for  northern  rockfish  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  ((X)A).  This  action  is  necessary 
to  prevent  exceeding  the  northern 
rockfish  total  allowable  catch  (TAC)  in 
this  area. 

EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.Lt.).  July  20, 1996,  until  2400 
hrs.  A,l.t..  December  31, 1996. 

FOR  FURTHER  INFOfWUTION  CONTACT: 
Mary  Furuness.  907-586-7228. 
8UPPl£MEMTARV  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  SO  CFR  part  600  and  part 
679. 

The  northern  rockfish  TAC  for  the 
Central  Regulatory  Area  was  established 
by  the  Final  1996  Harvest  Specifications 
of  Groundfish  (61  FR  4304,  February  5. 
1996)  as  4,610  metric  tons  (mt).  (See 
S679.20(c)(3)(ii).) 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  established  a 
directed  fishing  allowance  for  northern 
rockfish  of  4,360  mt,  with  consideration 
that  250  mt  will  be  taken  as  incidental 
catch  in  directed  fishing  for  other 
species  in  this  area.  (See  §  679.20(d)(1).) 
The  Regional  Director  has  determined 
that  this  directed  fishing  allowance  has 
been  reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  northern 
rockfish  in  the  Central  Regulatory  Area. 

The  mHTfiTTiiiTn  retainable  bycatch 
amounts  at  $  679.20(e)  apply  to  a  fishery 
that  is  closed  to  directed  filling. 

Qaasificalion 

This  action  is  taken  under  50  CFR 
679.20  and  is  exempt  bom  review  tmder 
E.0. 12866. 

AvOaiity:  16  U.S.C  iao\etseq. 

Dalad:  July  19, 1996. 
Richatd  W.  Surdl. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-iasso  Filed  7-19-96;  4:17  pml 
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This  SMiMan  o(  the  FEDERAL  REGISTER 
contains  nonces  to  the  publb  ol  the  proposed 
issuance  c(  nies  snd  reguWions.  The 
purpose  a(  these  ru6cas  Is  to  give  imareeled 
persons  an  opportunHy  to  partidpstB  In  ths 
ruls  msUng  prior  ID  the  adoption  of  the  lirvl 


DEPARTMENT  OF  AORICULTURE 

Ofllca  of  tlia  Sacratary 

7CFR  Parti 

Fraodom  of  Information  and  Privacy 
Act  Ragulatlona 

agency:  Office  of  the  Secretary  of 
Agriculture.  USDA. 
ACTION:  Proposed  rule. 


:  The  United  States  Department 
of  Agriculture  (USDA  or  the 
Department)  is  proposing  to  amend  its 
regulations  pertaining  to  the  Freedom  of 
Information  and  Privacy  Act  as  part  of 
the  USDA  regulatory  reinvention 
initiative  to  improve  its  regulations. 
These  proposed  changes,  if  adopted, 
will  correct  references  to  statutes, 
regulations,  USDA  agencies,  and  USDA 
officials;  reflect  the  change  of  the  name 
of  the  Administration  Building  to  the 
Jamie  L  Whitten  Federal  Building; 
update  the  regulations  to  reflect  cSianges 
in  statutes  and  USDA  policy;  remove 
gender  specific  references;  remove 
luinecessary  regulations;  and  make 
minor,  nonsubstantive  changes  for 
clarity. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  23, 1996. 
AOORESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Scott 
C  Safian,  Staff  Attorney.  Regulatory 
Division,  Office  of  the  General  Counsel, 
U.S.  Department  of  Agriculture,  Room 
2422,  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  D.C.  20250-1400. 
Comments  received  may  be  inspected  at 
USDA,  Room  2422,  South  BuiMing. 
14th  Street  and  Independence  Avenue  ' 
SW..  Washington,  DC  20250-1400, 
between  8  a.m.  and  4:30  pjn..  Monday 
through  Friday,  except  holidays. 
Persons  wishing  to  inspect  comments 
are  encouraged  to  call  ahead  on  (202) 
720-5550  to  faciliUte  entry. 
FOR  FWmCR  a»ORMATION  CONTACT: 
Regarding  the  regulations  mentioned  in 
this  document,  contact  Scott  C  Safian. 


Staff  Attorney,  Regulatory  Di-.ision, 
Office  of  the  General  Counsel,  U.S. 
Department  of  Agrioilliue,  Room  2422, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  D.C.  2025f>-1400,  (202) 
720-2003. 

Regarding  general  information  on 
USDA's  "reinventing  initiative," 
contact:  Marvin  Shapiro.  Chief, 
Legislative,  Regulatory  and  Automated 
Systems  Division,  Office  of  Budget  and 
Program  Analysis,  U.S.  Department  of 
Agriculture,  Room  147-E,  Jamie  L. 
Whitten  Federal  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  D.C  20250-1400,  (202) 
720-1516. 

SUPPI^MENTARY  INFORMATION: 
BackgrMind 

On  March  4, 1995,  President  Clinton 
announced  plans  for  reforming  the 
Federal  regulatory  system  as  part  of  his 
"Reinventing  Government"  initiative.  In 
his  March  4  directive,  the  President 
ordered  the  heads  of  all  Federal 
departments  and  agencies  to  conduct  a 
review  of  their  regulations  and  to 
eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of  reform. 
The  U.S.  Department  of  Agriculture 
completed  its  review  and  submitted  a 
report  on  the  review  to  the  Office  of 
Management  and  Budget  on  June  1, 
1995.  The  review  included  USDAs 
Administrative  Regulaitons — Official 
Records  (7  CFR.  part  1,  subpart  A)  and 
Administrative  Regulaitons— Privacy 
Act  Regulations  (7  CFR,  part  1,  subpart 
G).  The  Department  found  that  these 
regulations  contained  incorrect 
references  to  statutes,  regulations, 
USDA  agencies,  USDA  officials,  and  the 
Jamie  L  Whitten  Federal  Building; 
uimecessary  and  outdated  provisions; 
gender  specific  references:  and 
provisions  that  could  be  clarified  by 
making  minor,  nonsubstantive  changes. 
This  proposal,  which,  if  adopted,  would 
correct  refarences  to  statutes, 
regulations,  USDA  agencies,  USDA 
officials  and  the  Jamie  L.  Whitten 
Federal  Building;  remove  gender 
specific  references;  remove  uimecessary 
regulations:  update  the  regulations  to 
reflect  statutory  and  policy  changes  that 
have  been  made  since  the  regulations 
were  last  amended;  and  make  minor 
nonsubstantive  changes  for  clarity, 
represents  USDA's  continuing  effort  to 
implement  the  President's  plan. 


ThaPraposal 

Authority  Citations  for  7  CFR,  Part  1, 
Subparts  A  and  G 

The  Department  is  proposing  to 
amend  7  CFR,  part  1,  subpart  A,  by 
revising  the  authority  citation  for 
subpart  A  to  reflect  the  recodification  of 
7  U.S.C.  2244  at  7  U.S.C.  3125a  and  the 
new  delegations  of  authority  within  the 
Department  which  ^-ete  published  in 
the  Federal  Register  on  November  8. 
1995,  at  60  FR  56392.  This  proposal  also 
would  amend  the  authority  citation  for 
subpart  G  by  adding  references  to  5 
U.S.C  301  and  31  U.S.C.  9701  which 
should  be  included  in  the  authority 
citation  for  subpart  G. 

Amendments  to  Numerous  ProvisionB  in 
7  CFR.  Part  1.  Subparts  A  and  G 

The  Department  also  is  proposing  to 
amend  numerous  sections  in  7  CFR,  part 
1,  subparts  A  and  G  by  updating 
references  to  the  Department  offices, 
titles  of  Department  officials,  and 
Department  agencies;  replacing  gender 
specific  references  with  gender  neutral 
references:  replacing  inaccurate  cross 
references;  replacing  references  to  the 
"Administration  Biiilding"  with 
references  to  the  "Jamie  L.  Whitten 
Federal  Building"  to  reflect  the  chan, 
in  the  name  of  the  building  that  was 
effectuated  by  the  enactment  of  Pub.  L. 
No.  103—404;  eliminating  surplusage; 
and  clarifying  provisions  in  7  CFR.  part 
1,  subparts  A  and  G. 

The  Department  also  is  proposing  to 
remove  the  word  "doctunfflit(s)"  and  . 
add  the  word  "record(s)"  in  the  place  of 
the  word  "document(s)"  in  all  of  the 
provisions  in  7  CFR.  part  1,  subparts  A 
and  G  which  relate  to  the  Freedom  of 
Information  Act  and  the  Privacy  Act. 
both  of  which  ctaicem  access  to 
"records." 

Specific  Amendments  to  7  CFR,  Part  1, 
Subparts  A  and  G 

In  addition  to  the  proposed  changes 
related  above,  the  Department  is 
proposing  to  amend  specific  provisions 
within  7  CFR,  part  1,  subparts  A  and  G 
as  described  below. 

Freedom  of  Information  Regulations 

Section  1.1  states  that  subpart  A  of  tha 
regulations  establishes  policy, 
procedures,  requirements,  and 
responsibilities  for  administration  and 
coordiiution  of  the  Freedom  of 
Infocmatioa  Act  (|>OIA).  5  U.S.a  SSZr 
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and  provides  that  the  Office  of 
Govemmeotal  and  Public  A&iis 
(OGPA)  has  the  primary  administntive 
responcibUity  for  the  FOIA  in  the 
USDA.  The  CX}PA  is  no  longer  an 
agency  of  the  USDA  and  its  duties  have 
been  subsumed  by  the  Office  of 
Communicatjons  (DC).  Furthermore, 
while  the  OGPA  was  headed  by  an 
Assistant  Secretary  and  was  part  of  the 
Office  of  the  Secretary  of  Agriculture, 
the  Office  of  Communications  is  headed 
by  a  Director  and  is  not  part  of  the 
Secretary's  office.  The  Office  of 
Communications  consists  of  nine 
divisions,  each  headed  by  a  director, 
and  a  Press  Secretary  staff.  Accordingly, 
the  Department  is  proposing  to  amend 
%  1.1  to  reflect  these  changes  in 
Department  administration  and 
organization.  Similar  changes  are 
proposed  to  be  made  in  otfaiBr  sacUoaa 
of  the  regulations. 

Section  1.2(a)  provides  that  agencies 
of  USDA  shall  comply  with  the  time 
limits  set  forth  in  the  FOIA  for 
responding  to  processing  requests  and 
appeals  lor  agency  documents,  unless 
there  are  exceptional  drcumstanoes 
within  the  meaning  of  5  U.S.C 
5S2(aX6XB).  The  Department  is 
proposing  to  remove  the  reference  to 
"exceptional  circumstances"  and 
leplaos  it  tvith  a  refierence  to  "uqusual 
circumstances"  because  the  term 
defined  in  5  U.S.C  55a(aM6HB)  is 
"unusual  circumstance." 

Section  1.4(bMe)  describes  the 
otganisation  and  responsibilities  of  the 
Office  of  Governmental  and  PubUc 
A&irs.  As  discussed  above,  this  office 
no  longer  exists.  Accocdingly,  this 
psopoaed  rule  would  amend  $  1.4(bXS) 
to  reflect  these  changes  in  Dapartment 
administration  and  organization,  and 
describe  the  organization  of  the  Office  of 
Communications. 

Section  1.6(a)  provides  that  a  person 
requesting  records  bom  any  agency  of 
the  Department  may  request  a  fee 
wavier  "if  there  is  liliely  to  be  a  charge 
fot  the  requested  information."  Persons 
requesting  records  may  not  know 
whether  the  Department  is  likely  to 
charge  f»  the  requested  information, 
and  the  Department  does  not  believe 
that  any  purpose  is  served  by  requiring 
persons  requesting  records  to  determine 
the  likelihood  of  a  fee  as  a  condition  of 
asking  for  a  fee  waiver.  Accordingly,  the 
Department  is  proposing  to  ellailnate 
the  requirement  that  a  request  for  a  few 
waiver  may  mly  be  made  if  there  is 
likely  to  be  a  charge  for  the  requested 
infoniiation. 

Section  l.Xb)  provides  that  if  records 
requested  contain  scane  portions  which 
are  exempt  from  mandatory  diadesure 
and  others  which  an  not  •xaaapt  {torn 


disclosure,  the  official  responding  to  the 
request  shall  ensure  that  all  nonexempt 
portioQS  are  disclosed.  In  1974,  the 
FOIA  was  amended  to  provide  that 
"reasonably  tegregsble"  portions  of 
records  shall  he  provided  to  persons 
requesting  agency  records  after  deletion 
of  the  portions  which  are  exempt  under 
5  U.S.C  S52(b).  For  this  reason,  the 
Department  is  proposing  to  amend 
S  l.B(b)  to  require  that  the  official 
responding  to  the  request  ensure  that 
reasonably  segregable  nonexempt 
portioiu  are  disdoeed. 

Section  1.11(a)  provides  that 
whenever  a  request  (including  any 
"demand"  as  defined  in  $1.21)  is 
received  in  USDA  for  information 
which  has  been  submitted  by  a 
business,  all  agencies  of  the  Department 
must  provide  the  business  information 
submitter  with  certain  specified 
infbnnatian.  Section  1.21  was  removed 
from  the  regulations  by  a  final  rule 
published  in  the  Federal  teglster  on 
October  19, 1990.  at  55  FR  42347. 
Former  7  CFR  1.21  was  reworded  and 
incorporated  in  a  new  provision,  7  CFR 
1.2U.  Therefore,  the  Department  is 
proposing  to  eliminate  the  reference  to 
"%  1.21"  and  replace  it  with  a  reference 
to  7  CFR  1.215. 

Section  1.10  delegates  authority 
within  the  USDA  to  promulgate 
regulations  providing  a  uniform 
schedule  of  fees  applicable  to  all 
agencies  of  the  Department  regarding 
requirements  for  records  under  subpart 
A  of  the  regulations.  The  regulations 
providing  for  a  uniform  fee  schedule  are 
set  forth  at  appendix  A  ef  the  subpart. 
Section  1.16  provides  that  any 
amendments  to  the  fee  schedule  shall  be 
made  pursuant  to  notice  and 
opportunity  for  comment.  Under  an 
overly  strict  reading  of  this  section,  even 
a  minor,  nonsubstantive  change  to  the 
fee  schedule,  such  as  the  correction  of 
a  spelling  error,  may  only  be  made  after 
notice  and  comment  rulemaking.  It  is 
not  the  purpose  of  §  1.16  to  require  any 
more  tuienuking  procedure  than  that 
provided  under  the  Administrative 
Procedure  Act.  Accartlingly,  the 
Department  is  proposing  to  remove  the 
language  in  %  1.16  whiclt  provides  that 
any  amendments  to  the  fee  schedule 
will  be  made  pursuant  to  notice  and 
opportunity  for  comment.  Substantive 
amendments  to  the  fee  schedule,  such 
as  changes  to  the  fees  to  be  charged  for 
processing  requests  under  this  subpart 
or  changes  to  the  uniform  fee  schedule 
that  modify  procedures  for  or 
circumstances  under  which  a  fee  may  be 
waived  or  reduced,  will  continue  to  be 
made  purauaat  to  notice  and  corament 
rulemaking,  as  required  by  law. 


Privacy  Act  Regulations 

Section  1.123  of  the  Department's 
Privacy  Act  regulations  contains  a 
listing  of  those  systems  of  records 
maintained  by  agencies  of  USDA  which 
have  been  exempted,  pursuant  to  5 
U.S.C.  SS2a(K)  &om  the  provisions  of  5 
U.S.C  552a.  paragraphs  (c)(3),  (d),  (e)(1), 
(e)(4)(G),  (H),  and  (I),  and  (f)  of  the 
Privacy  Act.  The  reasons  for  exempting 
each  system  of  records  are  set  out  in  the 
notice  for  that  system  published  in  the 
Federal  Register.  The  names  of  several 
of  the  agencies  and  systems  listed  in 
$  1.123  are  antiquated  or  have  otherwise 
changed.  Accordingly,  the  Department 
is  proposing  to  make  several  changes  to 
$  1.123  to  reflect  this  fact. 

Executive  Order  IZMC  and  Regulatory 
FladhiUtrAct 

This  proposed  Rile  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  Uierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

TUs  proposed  rule,  if  adopted,  would 
correct  references  \p  statutes, 
regulations,  USDA  agencies,  USDA 
officials,  and  the  Administration 
Building:  remove  gender  specific 
refereiKss;  remove  unnecessary 
provisions;  update  regulations  to  reflect 
changes  that  have  been  made  in  statutes 
and  policy  since  the  regulations  were 
last  amended;  and  make  minor, 
nonsubstantive  chaflges  for  clarity.  This 
proposed  rule  will  not  have  any 
economic  impact. 

Under  these  circumstances,  the 
Secretary  has  determined  that  this 
action  will  not  have  a  stgnificant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

ExecirtlTa  Order  1Z77* 

This  proposed  rule  has  beee  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform,  If  this  proposed  rule  is 
adopted,  this  rule  would:  (1)  Preempt  all 
state  and  local  laws  and  regtilations  that 
are  inconsistent  with  this  rule:  (2)  have 
no  retroactive  effect;  and  (3)  would  not 
require  administrative  prticeedlngs 
before  parties  may  fife  suit  in  court 
challenging  this  rule. 

Papanrark  Kadactita  Act 

This  proposed  rule  contains  no 
infurmation  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
elseq.). 

Lfet  af  SahjaclB  ia  7  CFR  Fart  1 
Administrative  practice  and 
procadura.  Agriculture,  Antitniat, 
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CUima,  CooperMivaa,  Courts,  Equal 
aooess  to  ]u^ice.  Federal  building  and 
facilities,  Fteadom  of  informatiaa, 
Government  amployees.  Lawyers, 
Privacy. 

Accordingly,  7  CFR  part  1.  subpart  A 
and  subpart  G,  would  be  amended  as 
follows: 

PART  1— ADMMKTRA'nVE 
REOULAIKMS 

SulifMit  A—Offidal  ftocorti* 

1.  The  authority  citation  for  part  1, 
subpart  A,  would  be  revised  to  read  as 
follows: 


T-  S  U.S.C  301,  552,  7  U.S.C 
312Sa;  31  U.S.C  9701:  and  7  CFR 
2.2«0>K7Xviii). 

2.  Section  1.1  would  be  revised  to 
read  as  follows: 

fl.1    Pwpoas  and  scope. 

This  subpart  establishes  policy, 
procedures,  requirements,  and 
responsibilities  for  administration  and 
coordination  of  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552, 
pursuant  to  which  official  records  may 
be  obtained  by  any  person.  Hus  subpart 
also  provides  rules  pertaining  to  the 
disclosure  of  records  pursuant  to 
compulsory  prtxsess.  This  subpart  also 
serves  as  the  implementing  regulations 
for  the  Office  of  the  Secretary  (the 
immediate  offices  of  the  Secretary, 
Deputy  Secretary,  Under  Secretaries, 
and  Assistant  Secretaries)  and  for  the 
Office  of  Communications.  The  Office  of 
Communications  has  the  primary 
responsibility  for  the  FOIA  in  the 
Department  of  Agriculture  (USDA).  The 
term  "agency"  or  "agencies"  is  used 
throughout  this  subpart  to  include  both 
USDA  program  agencies  and  staff 
offices. 

f1,2    [AmsntfaOl 

3.  Section  1.2  would  be  amended  as 
follows: 

a.  Paragraph  (a)  would  be  amended  by 
removing  the  word  "documents"  and 
adding  the  word  "records"  in  its  place; 
and  by  removing  the  word 
"exceptional"  and  adding  the  word 
"imusual"  in  its  place. 

b.  Paragraph  (b)  would  be  amended  by 
removing  the  word  "documents"  and 
adding  the  word  "records"  in  its  place. 

1 14   (Amandsd] 

4.  In  S  1.3.  paragraph  (a)(2)  would  be 
amended  by  removing  the  word 
"thereto"  and  adding  the  words  "to 
indexes"  in  its  place. 

5.  Section  1.4  would  be  amended  as 
follows: 

a.  Paragraph  (a)  introductory  text 
would  be  amended  by  removing  the 


wards  "Qfiica  of  Govanmental  aad 
Public  Affairs"  and  adding  the  words 
"Office  of  Communlcatiooa"  in  their 
place. 

b.  Paragraphs  (sHl)  and  (aH2)  vrould 
be  amended  by  removing  the  words 
"Administration  Building"  and  adding 
the  words  "Jamie  L.  Whittsn  Federal 
Building"  in  their  place. 

a  Paragraph  (a)(3)  would  he  amended 
by  removing  the  words  "Director  of 
Information,  Office  of  Governmental 
and  [^lblic  Afiain"  and  addira  the 
words  "FOIA  Coordinator,  Office  of 
Communications"  in  their  place. 

d.  Paragraph  (a)(4)  would  be  amended 
by  removing  the  words  "Assistant 
Secretary  for  Governmental  and  Public 
Affairs"  and  adding  the  words  "Director 
of  Communications,  Office  of 
Communications"  in  their  place. 

e.  Paragraph  (b)  introductory  text 
would  be  amended  by  removing  the 
words  "Office  of  Governmental  and 
Pubhc  Affairs  (OGPA)"  and  adding  the 
words  "Office  of  Communications  (OC)" 
in  their  place. 

f.  Paragraph  (b)(3)  would  be  amended 
by  removing  the  reference  "7  CFR  part 
2,  subpart  A"  and  adding  the  reference 
"part  2,  subpart  A,  of  this  tiUe"  in  its 
place. 

g.  Paragraph  (b)(4)  would  be  amended 
by  removing  the  words  "Office  of 
Governmental  and  Public  Affairs"  and 
adding  the  words  "Office  of 
Communications"  in  their  place;  and  by 
removing  the  words  "The  Office  is"  and 
adding  the  words  "The  Office  of 
Communications  is"  in  their  place. 

h.  Paragraph  (b)(5)  would  be  revised 
to  read  as  set  forth  below. 

i.  Paragraph  (b)(6)  would  be  revised  to 
read  as  set  forth  below. 

|1.4    ImplsmantlngraguWions forth* 
Office  o«  Iha  Seerelanr. 


(b)*  *  * 

5.  The  Office  of  Communications  is 
headed  by  the  Director  of 
Communications.  In  the  Director's 
absence,  the  Office  of  Communications 
is  headed  by  the  Press  Secretary. 

(6)  The  Cmice  of  Communications 
consists  of  nine  divisions,  each  headed 
by  a  director,  and  a  Press  Secretary. 

t1,S    [Amandacq 

6.  In  $  1.5,  paragraph  (b)  would  be 
amended  as  follows: 

a.  In  the  first  sentence,  by  removing 
the  word  "also";  and  by  adding  the 
words  "for  public  inspection  and 
copying"  immediately  aiiar  the  words 
"inake  available". 

b.  In  the  second  sentence,  by 
removing  the  word  "thereto"  and 
adding  the  words  "to  such  indexes"  in 
its  place. 


c  In  the  third  sentence,  by  removing 
the  word  "Notice"  and  adding  the  word 
"notica"  in  Its  place. 

7.  Sacticm  1.6  wotUd  be  amanded  as 
follows: 

a.  In  paragraph  (a),  the  asoood 
senteooB  would  be  amended  by 
removing  the  wends  "if  there  is  likely  to 
be  a  charge  for  the  requested 
information";  in  the  third  sentenoe,  by 
removing  the  words  "Office  of 
Governmental  and  PubUc  Affairs"  and 
adding  the  words  "Office  of 
Communications"  in  their  place  both 
time  they  appear;  in  the  third  sentence, 
by  removing  the  words  "Director  of 
Information"  and  adding  the  words 
"Director  or  Communications"  in  their 
place:  and  In  the  fourth  sentence,  by 
removing  the  words  "that  Act"  and 
adding  the  words  "the  Freedom  of 
Information  Act"  in  their  place. 

b.  Paragraph  (b)  woidd  be  amended  by 
removing  the  words  "etc.,  which"  and 
adding  the  words  "names  of 
individuals,  names  of  offices,  and 
names  or  agencies  or  other  otganizatians 
that"  in  their  place. 

c.  In  paragraph  (c),  the  first  sentence 
would  be  amended  by  removing  the 
word  "it"  and  adding  the  words  "the 
agency"  in  its  place;  and  by  removing 
the  words  "he  or  she"  and  adding  the 
words  "the  requester"  in  their  place. 

d.  Paragraph  (e)  would  be  amended  by 
removing  the  words  "the  person  mukii^ 
the  request"  and  adding  the  words  ^'the 
requester"  in  their  place;  and  by  adding 
the  words  "of  this  subpart"  immediately 
after  the  words  "appendix  A". 

e.  Paragraph  (f)  would  be  amended  by 
removing  the  words  "nonagency- 
specific,  i.e.,  are";  and  by  removing  the 
words  "Office  of  Governmental  and 
Public  Aibirs,  Office  of  Information, 
Special  Programs  Division"  and  adding 
the  words  "Office  of  Cotnmunications" 
in  their  place. 

f.  Par^raph  (g)  would  be  amended  by 
removing  the  word  "(agencies)"  and 
adding  the  words  "or  agencies"  in  its 
place;  and  by  removing  the  words  "The 
unit"  and  adding  the  words  "The 
central  processing  unit"  in  their  place. 

g.  Paragraph  (h)  would  be  revised  to 
read  as  set  forth  below. 

S  1,t   Aequaata  for  raconla. 


(h)  Each  agency  shall  develop  and 
maintain  a  record  of  all  written  and  oral 
requests  and  appeals  received  in  that 
agency.  The  record  shall  include  the 
name  of  the  requester,  a  brief  summary 
of  the  information  requested;  whether 
the  request  or  appeal  was  granted, 
denied,  or  partially  denied;  the 
exemption  from  mandatory  disclosure 
imder  5  U.S.C  552(b)  upon  which  any 
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denial  wh  beied;  and  the  unount  of 
any  fses  aacodated  with  the  request  or 
appeal. 

|1A    [AaMndMQ 

8.  Section  1.8  would  be  amended  ai 
follows: 

a.  In  paiagraph  (a)  introductoiy  text, 
the  third  sentence  would  be  amended 
by  removing  the  words  "it  grants"  and 
adding  the  words  "the  agency  grants"  in 
their  place. 

b.  Paragraph  (b)  would  be  amended  by 
removing  the  word  "insure"  and  adding 
the  word  "ensure"  in  its  place:  and  by 
adding  the  words  "reasonably 
segregable"  immediately  belora  the 
word  "nonexempi". 

c  In  paragraph  (d)  introductory  text, 
the  third  sentence  would  be  amended 
by  removing  the  wonis  "it  grants"  and 
adding  the  words  "the  agency  grants"  in 
their  place. 

d.  In  paragraph  (e),  the  sentence 
would  be  amended  by  removing  the 
word  "Agendes"  and  adding  the  words 
"Each  agency"  in  its  place:  by  removing 
the  word  "thereor'  and  adding  the 
words  "of  the  fee"  in  its  place:  in  the 
third  sentence,  by  removing  the  words 
"In  instances  where"  and  adding  the 
word  "If  in  their  place:  and  by 
removing  the  word  "likewise". 

e.  Paragraph  (0  would  be  amended  by 
removing  the  words  "the  forwarding  of 
copies"  and  adding  the  words 
"providing  copies  of  the  records"  in 
their  place. 

f.  Paragraph  (g)  would  be  amended  by 
adding  the  words  "of  this  subpart" 
immediately  after  the  words  "appendix 
A"  both  times  they  appear:  and,  in  the 
second  sentence,  by  removing  the  words 
"Similarly,  as  a  matter  of  policy,  where" 
and  adding  the  word  "If'  in  their  place. 

9.  Section  1.9  would  be  amended  as 
follows: 

a.  Paragraph  (a)  would  be  amended  by 
removing  the  wonls  "They  include"  and 
adding  the  words  "Search  services 
include"  in  their  place:  and  by 
removing  the  woids  "They  also 
include"  and  adding  their  words 
"Search  services  also  include"  in  their 
place. 

b.  Paragraph  (c)  would  be  removed. 

c.  Paragraph  (b)  would  be  revised  to 
read  as  set  forth  below. 

|1J 


a.  Paragraph  (a)  would  be  amended  by 
removing  the  word  "documents"  and 
adding  the  word  "records"  in  its  place: 
by  adding  the  words  "of  this  subpart" 
immediately  after  the  words  "appendix 
A":  and  by  removing  the  word 
"document"  and  adding  the  word 
"record"  in  its  place. 

b.  Paragraph  (b)  would  be  amended  by 
removing  the  word  "documents"  and 
adding  the  word  "records"  in  its  place 
both  times  it  appears. 

c.  Paragraph  (c)  would  be  revised  to 
read  as  set  forth  below. 


14.  Section  1.16  would  be  revised  to 
read  as  follows: 


(b)  Search  services  do  not  lurhide  the 
time  spent  locating  a  record  if  the  record 
is  in  its  nonnal  location  in  a  file  or  other 
bdlity  or  the  review  of  records  to 
delennine  whether  the  racoids  are 
exempt. . 

10.  Section  1.10  would  be  amended  as 
follows: 


1 1.10 

•  •         4        •  »  • 

(c)  Review  services  do  not  include  the 
time  spent  resolving  general  legal  or 
poUcy  issues  regarding  the  application 
of  exemptions. 


§1.11 

11.  In  §  1.11,  paragraph  (a) 
introductory  text  would  be  amended  by 
removing  the  words  "Whenever  a 
request  (including  any  'demand'  as 
defined  in  §  1.21)"  and  adding  the 
words  "If  a  request  (including  a 
subpoena  duces  tecum  as  described  in 
$  1.215)"  in  their  place. 


11.13 

12.  Section  1.13  would  be  amended  as 
follows:  . 

a.  In  paragraph  (b),  the  last  sentence 
would  be  amended  by  removing  tlie 
words  "Assistant  General  Counsel."  and 
adding  the  words  "Assistant  General 
Counsel,  Research  and  Operations 
Division.  Office  of  the  General 
Counsel."  in  their  place. 

b.  Paragraph  (c)  would  be  amended  by 
adding  the  words  ",  Research  and 
Operations  Division,  Office  of  the 
General  Coimsel."  immediately  after  the 
words  "Assistant  General  Counsel";  by 
removing  the  words  "Office  of 
Governmental  and  Public  Albin"  and 
adding  the  words  "Office  of 
Communications"  in  their  place:  and  by 
removing  the  word  "thereof  and 
adding  the  words  "of  the  administrative 
deadline"  in  its  place. 

11.14   [AHmHedj 

13.  Section  1.14  would  be  amended  to 
read  as  follows: 

a.  Paragraph  (a)  would  be  amended  by 
removing  the  word  "dispatched"  and 
adding  the  words  "sent  to  the  requester" 
in  its  place. 

b.  Paragraph  (bH3)  would  be  amended 
by  removing  the  word  "therein"  and 
adding  the  words  "in  the  request"  in  its 
place:  and  by  removing  the  words 
"Office  of  Governmental  and  Public 
ASsira"  and  adding  the  words  "Office 
of  Communications"  in  their  place. 


fl.io   Fees 

Pursuant  to  $  2.28  of  this  tide,  the 
Chief  Financial  Officer  is  delegated 

authority  to  promulgate  regulations 
providing  for  a  uniform  fee  schedule 
applicable  to  all  agencies  of  the 
Department  regarding  requests  for 
records  under  this  subpart.  The 
regulations  providing  for  a  uniform  fee 
schedule  are  found  in  appendix  A  of 
this  subpart. 


11.18 

15.  Section  1.18  would  be  amended  as 
follows: 

a.  Paragraph  (a)(7)  would  be  amended 
by  removing  the  word  "fully". 

b.  Paragraph  (b)  would  be  amended  by 
removing  the  words  "Director  of 
Information.  Office  of  Governmental 
and  Public  Af&irs"  and  adding  the 
words  "Director  of  Communications, 
Office  of  Communications"  in  their 
place. 

c.  Paragraph  (c)  would  be  amended  by 
removing  the  words  "Director  of 
Information"  and  adding  the  words 
"Director  of  Communications,  Office  of 
Communications"  in  their  place;  and  by 
removing  the  reference  "5  U.S.C. 
552(d)"  and  adding  the  reference  "5 
U.S.C.  5S2(e)"  in  its  place. 

Appendix  A  of  Subpart  A  lAmended] 

16.  Appendix  A  of  subpart  A  woiUd 
be  amended  as  follows: 

a.  Section  1  would  be  amended  by 
removing  the  word  "documents"  and 
adding  the  word  "records"  in  its  place. 

b.  In  $  2,  the  firat  sentence  would  be 
amended  by  adding  the  words  "of  this 
appendix"  immediately  alter  the  words 
"section  5"  and  by  removing  the  word 
"document"  and  adding  the  word 
"record"  in  its  place:  in  the  second 
sentence,  by  removing  the  words  "in 
certifying"  and  adding  the  word 
"certifying"  in  their  place  and  by 
removing  the  words  "in  sending"  and 
adding  the  word  "sending"  in  their 
place;  and  in  the  third  sentence,  by 
removing  the  word  "schedule"  and 
adding  the  word  "appendix"  in  its 
place. 

c.  In  $  3.  paragraph  (a)  would  be 
amended  by  removing  the  word 
"documents"  and  adding  the  word 
"records"  in  its  place;  by  removing  the 
words  "as  spedfiad  below  in  section  5" 
and  adding  the  words  "as  specified  in 
section  S  of  this  appendix"  in  their 
place;  by  removing  the  word 
"infonnation"  andf  adding  the  word 
"records"  in  its  place;  and  by  adding  the 
words  "of  this  appendix"  immediately 
after  the  reference  to  "section  4(e)". 


d.  In  $  3,  paragraph  (b)  would  be 
amended  by  removing  the  words  "Also, 
no"  and  adding  the  word  "No"  in  their 
place. 

e.  In  S  3,  paragraph  (c)  would  be 
amended  by  removing  the  words  "In 
addition,  fees"  and  adding  the  word 
"Fees"  in  their  place. 

f.  In  S  3,  paragraph  (d)  introductory 
text  would  be  amended  by  removing  the 
word  "Documents"  and  adding  the 
word  "Records"  in  its  place;  and  in 
paragraph  d(2)  by  removing  the  word 
"free"  and  addiiig  the  word  "fee"  in  its 
place. 

g.  In  §  4.  paragraph  (c)  would  be 
amended  by  removing  the  word 
"information"  and  adding  the  word 
"records"  in  its  place;  and  by  removing 
the  word  "docimient(s)"  and  adding  the 
word  "records"  in  its  place. 

h.  In  S  4,  paragraph  (j)  would  be 
amended  by  removing  the  words  "as 
amended  (5  U.S.C.  552),";  by  adding  the 
words  "of  this  appendix"  immediately 
after  the  reference  to  "section  6";  and  bv 
removing  the  word  "scheduJe"  and 
adding  the  word  "appendix"  in  its 
place. 

i.  In  S  4,  paragraph  (k)  would  be 
amended  by  removing  the  word 
"schedule"  and  adding  the  word 
"appendix"  in  its  place;  and  by 
removing  the  words  "(formerly  31 
U.S.C.  483a)". 

j.  Section  a  intreductory  text  would 
be  amended  by  removing  the  words  "as 
amended. ":  and  by  removing  the  words 
"The  Act"  and  adding  the  word  "FOIA" 
in  their  place. 

k.  in  $  S  paragraph  (a)  introductory 
text  would  be  amended  by  adding  the 
WOTil*  'e^  ^hifi  appendix''  imsiediately 
afte*  tji»-  referenrt-  *o  "secttori  .iter',  and 
i£  Baragraph  iaj(2j  by  removing  the 
woi(<  'docuneBts"  aac  addMg  the  word 
"records'  in  ib-  place. 

!  (s  ^  5  paraf^aeh  (b)(:'.)  wotikl  be 
aiaesded  by  addiBfc  the  words  "of  this 
»ype»dix'  isamediatety  ajter  the 
refereace  "(see  section  5(aKi))". 

K.  Is  *!  S,  paiagi-hiih  (dl  would  be 
amended  by  reneviuf:  the  words  "any 
of  M^.  above  oategoriee"  and  adding  the 
words  "th(:  categories  describecl  ie 
yataffsyh),  (»/,  ^),  (*<■  (cj  of  this  secticm" 
is  Hieir  ptace;  by  renuvisf;  the  word 
"decuBMMs"  and  addiag  Ae  went 
"raceids"  in  iti.  place;  aed  by  addiag  Ae 
words  "of  tkis  ippenilix"  iinnie<liately 
after  the  reference  te  "sectiea  4(er'. 

■.  hi  $  ft,  paragra^  (a)  introductory 
tvKt  we«ld  be  ai«ef>ded  by  revising  the 
first  seMteoce  t&  read,  "Agendes  siuU 
waive  er  reduce  fees  ob  tequest  fer 
racards  if  disclosure  of  infomatieB  in 
the  records  is  deeaed  to  be  in  the 
public  iotaiest.". 


o.  In  §  6,  paragraph  (a)(l)(v)  would  be 
amended  by  removing  the  words  ",  if 
so,". 

p.  In  §6,  paragraph  (a)(3)(i)  wAild  be 
amended  by  removing  the  word 
"information"  and  adding  the  word 
"records"  in  its  place. 

q.  In  S  6.  paragraph  (BH3)(ii)  would  be 
amended  by  removing  the  word 
"redpient"  and  adding  the  word 
"requester"  in  its  place. 

r.  In  §  8,  paragraph  (d)  would  be 
amended  by  removing  the  word 
"below"  and  adding  the  words  "in 
section  9  of  this  appendix"  in  its  place. 

s.  Section  9  would  be  amended  by 
removing  the  reference  "section  3717  of 
title  31  U.S.C."  and  adding  the  reference 
"31  U.S.C.  3717"  in  its  place. 

t.  Section  10  woiUd  be  amended  by 
removing  the  reference  "the  provisions 
of  31  U.S.C.  3701.  3711-3719"  and 
adding  the  reference  "31  U.S.C  3701, 
3711-3720A"  in  its  place. 

u.  In  $  13.  the  heading  would  be 
amended  by  removing  die  word 
"photographic". 

V.  Section  13  introductory  text  would 
be  amended  by  removing  the  words 
"this  action  to  be"  and  adding  the 
words  "that  furnishing  free 
reproductions  is"  in  their  place. 

w.  In  $  1 3.  paragraph  (a)  would  be 
amended  by  removing,  the  words  "Press, 
radio,  television,  and  newsreel 
repreeentatives"  anct  adding  the  words 
"Representatives  of  the  news  media"  in 
their  place. 

X.  Section  17  introduotory  text  would 
be  amended  by  remoaing  the  word 
"here"  and  adding  the  words  "in  this 
sectioe"  i«  its  place. 

y  hi  §  I '/.  the  leurth  senteace  of 
paragrapfa  (a;  woulc'  be  aaeiided  by 
removing  the  words  "tee  schedule"  and 
addiB)c  the  w««l   appeadix'  ib  their 
place;  aed  'e\  removing  the  Mrotdr: 
"National  .\gricultiHaI  Ubrarv,  Koob 
til,  tafonaatior  AoMUs  Divisioa 
USDA,  Helts-ville.  MaryiantJ  207efi 
(Se.l-:444-'3»l34)'  anri  Hddiny  the  words 
"National  Agricidtural  iJbrarv, 
A^culturai  Reeoacch  Service,  USOA, 
Docuiaient  nelivery  Services  Braacii, 
1030 1  Baltinin«  Bmdevanl,  BelMvUiH, 
Maryland  2e705-:<:351  (3ei-SM^<W3J" 
i£  their  placb. 

!£.  In  §  17,  pariigiii^li  (c;  wwiM  he 
asaesded  by  reoieviag  the  ward 
"below"  and  adding  ^  wards  "in  this 
paragraph"  in  iin  place. 

aa.  Ib  §  17.  paragFaph  (<U  wauld  be 
aflsesaeG  ey  reHovwg  lae  wape 
"below"  and  addiag  Ute  words  "m  this 
fanffwfh"  in  its  place. 

bb.  Sectiea  11  inchidiBg  the  heediag 
would  be  iBTiaed  le  read  as  set  faith 
below. 


oc.  Section  12  would  be  revised  to 
read  as  set  forth  below. 

dd.  In  S 17,  paragraph  (e)  would  be 
revised  to  reed  as  set  forth  below.. 

Appendix  A— Fee  Schedule 


Section  12.  Photographic  and  digital 
reproducdont  ofmicrofllm,  aerial  imagery, 
and  maps. 

MicroGlm.  aerial  imagery,  and  maps  that 
have  been  obtaioed  to  connection  with  the 
authorized  work  of  this  Department  may  be 
sold  Bt  the  estimated  cost  of  fumishTng ' 
reproductions  of  these  records,  using 
photographic,  digital,  or  other  methods  of 
reproduction  aa  prescribed  in  this  appendix. 

Section  12.  Agencies  which  furnish 
photographic  reproductions. 

(a)  Aerial  photographic  reproductions.  The 
agencies  of  the  Depaiiment  identified  in  this 
paragraph  furnish  aerial  photographic 
reproductions. 

(1)  Farm  Service  Agency  (FSA).  APFO, 
USDA-FSA.  2222  West  2300  Soudl.  P.O.  Box 
3D010,  Salt  l.alce  Qty,  Utah  84125. 

(2)  Natural  Resounds  Conservation  Servioe 
(NRCS).  National  Cartographv  and  Geospatiai 
Center,  sm  Felix  Street.  Building  23.  Fort 
Worth,  Texas  76115,  or  a  cartograptiic  facility 
in  any  )'n%C:S  Tecbeical  Service  Center. 

(b)  Other  photographic  mproductiong. 
Photographic  reproductions  other  than  aerial 
photographic  reproductions  mey  be  obtained 
from  the  agencies  of  the  Department 
identified  in  this  paragraph. 

(1)  Farm  Service  Agency  (FSA),  Aerial 
Photography  Field  OfEce.  USOA-PSA.  2222 
West  2300  South.  PO.  Box  30010.  Sek  Lake 
Qtv.  Utah  14125. 

(2)  Forest  Service  (FS).  USDA.  PO.  Box 
MOM,  Washington,  DC  20090  gogo.  or  a  FS 
Regional  Office. 

(3)  National  Agricultunl  library. 
Agricultural  Rssaaich  Service.  USDA. 
Docuneet  Delivery  Services  Braach,  team 
Baltimore  Boulevard,  Beltsville,  Marviand 
20795-2351. 

(4(  Natural  Raaourcss  Ceoservatioa 
Service.  Natioeal  Cartography  aad  Gaoepaliai 
Ceeter,  sei  Felix  Street,  Buildiag  23.  Fan 
Wank  Texas  78115. 

(S)  Office  of  C^onBBiunicatioas,  I 
Oivisioa,  R<nm  4407  Sautk  I 
Waskingtoa.  DC  2a2M. 


Sectiom  17.  Heprodmctioii  prices. 


(e)  Special  needs.  For  special  i 
covered  elsewkare  ia  this  sectial 
deairiiig  aerial  pkoupa^c  rii|iriiiirHaaa 
should  coatact  the  aoriai  pketa^^apky 
courdisalor,  Fam  Service  Afsacy  (FSA). 
Aerial  tiuMoftpky  FiaM  OKce,  USDA-FSA 
2222  Wa«t  23M  Seetk,  FO.  tm  3iM».  SWt 
LakeQty,  UtAM12S. 


O— MtMCyAM 

17.  The  audiority  citalian  far  pvt  1, 
sub{>art  G,  woald  be  revised  te  read  aa 
follows: 
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AndMrilj:  5  U.S.C  301  ud  SS2*;  31 
VS.C.  9701. 

11.110    [AnwndaO 

18.  Section  1.110  would  be  amended 
by  removiiig  the  word  "It"  and  adding 
the  wonls  "This  subpart"  in  its  place: 
and  by  removing  the  words  "the  Act" 
and  adding  the  words  "the  Privacy  Act" 
in  their  place  both  times  they  appear. 

§1.112    [Amanded] 

19.  In  §  1.112.  paragraph  (a) 
introductory  text  would  M  amended  by 
adding  the  words  "or  her"  immediately 
after  the  word  "him". 

(1.113    [Aiiwnded) 

20.  Section  1.113  would  be  amended 
as  follows: 

a.  Paragraph  (a)  would  be  amended  by 
adding  the  words  "or  her"  immediately 
after  the  word  "him":  and  by  adding  the 
words  "or  heraeir*  immediately  after  the 
word  "himseU". 

b.  hi  paragraph  (b),  the  first  sentence 
would  be  amended  by  removing  the 
words  "he  is"  and  adding  the  words 
"the  requester  is"  in  their  place:  in  the 
second  sentence,  by  removing  the  words 
"he  shall"  and  adding  the  words  "the 
requester  shall"  in  their  place:  by 
removing  the  word  "his"  and  adding  the 
words  "the  requester's"  in  its  place:  by 
removing  the  words  "he  understands" 
and  adding  the  words  "the  requester 
tmderstands"  in  their  place;  and,  in  the 
last  sentence  by  removing  the  words 
"when  the  records  are  ones  whose 
disclosure  is  required  by  5  U.S.C.  SS2" 
and  adding  the  words  "if  the  records  are 
required  by  S  U.S.C.  552  to  be  released" 
in  their  place. 

a  Paragraph  (c)  would  be  amended  by 
removing  the  words  "him  via"  and 
adding  the  words  "himself  or  herself 
by"  in  their  place:  by  removing  the 
words  "him  during"  and  adding  the 
words  "the  requester  during"  in  their 
place;  and  by  removing  the  words  "their 
presence"  and  adding  the  words  "the 
presence  of  such  other  person  or 
persons"  in  their  place. 

d.  Paragraph  (d)  would  be  amended 
by  removing  the  words  "to  him"  and 
adding  the  words  "to  the  requester"  in 
their  place;  by  removing  the  words  "him 
copies"  and  adding  the  words  "the 
requester  copies "  in  their  place:  and  by 
removing  the  word  "thereof  and 
adding  the  words  "of  those  records"  in 
its  place. 

e.  In  paragraph  (e),  the  first  sentence 
would  be  amended  by  removing  the 
words  "ha  shall"  and  adding  the  words 
"the  requester  shall"  in  their  place:  by 
removing  tlw  words  "his  request"  end 
adding  the  words  "his  or  her  request" 
m  their  place;  by  removing  the  woid* 


"his  identity"  and  adding  the  words 
"the  requester's  identity"  in  their  place; 
in  the  second  sentence,  by  removing  the 
wrords  *lie  is"  and  adding  the  words 
"the  requester  is"  in  their  place;  by 
removing  the  words  "he  understands" 
and  adding  the  words  "the  requester 
understands"  in  their  place:  and  in  the 
third  sentence,  by  removing  the  words 
"when  the  records  are  ones  whose 
disclosure  is  required  by  5  U.S.C.  552" 
and  adding  the  words  "if  the  records  are 
required  (r^  5  U.S.C  552  to  be  released" 
in  their  place. 

{1.114   [Amandad] 

21.  Section  1.114  would  be  amended 
as  follows: 

a.  Paragraph  (d)  would  be  amended  by 
removing  the  word  "he"  and  adding  the 
words  "the  system  manager"  in  its  place 
both  times  it  appears. 

b.  Paragraph  (e)  would  be  amended  by 
removing  the  word  "he"  and  adding  the 
words  "uie  head  of  the  agency"  in  its 
place:  by  removing  the  word  "therefor" 
and  adding  the  words  "for  the 
determination"  in  its  place;  and  by 
removing  the  word  "his"  and  adding  the 
words  "die  requester's  in  its  place. 

f  1.116    (Amandad] 

22.  Section  1.116  would  be  amended 
as  follows: 

a.  Paragraph  (a)  introductory  text 
would  be  amended  by  adding  the  words 
"or  her"  immediately  after  the  word 
"him". 

b.  Paragraph  (b)  would  be  amended  by 
removing  the  reference  "5  U.S.C.  S52(e) 
(1)  and  (5)"  and  adding  the  reference  "5 
U.S.C.  552a(e)  (1)  and  (5)"  in  its  place. 


§1.117 

23.  Section  1.117  would  be  amended 
as  follows: 

a.  Paragraph  (a)  introductory  text 
would  be  amended  by  removing  the 
word  "It"  and  adding  the  words  "The 
agency"  in  its  place. 

b.  In  paragraph  (a)(2),  the  first 
sentence  would  be  amended  by 
removing  the  word  "his"  and  adding  the 
word  "the"  in  its  place;  and  by 
removing  the  word  "he"  and  adding  the 
words  "Hie  requester"  in  its  place. 

c  Paragraph  (b)  would  be  amended  by 
removing  the  word  "therefor"  and 
adding  the  words  "for  the  inability  to 
comply  with  paragraphs  (a)(1)  or  (aK2) 
of  this  section  within  30  days,"  in  its 
place. 

d.  Paragraph  (dX3)  would  be  amended 
by  removing  the  words  "and  where" 
and  adding  the  word  "if  in  their  place. 

e.  Paragraph  (eX2)  would  be  amended 
by  removing  the  word  "therefor"  and 
adding  the  words  "ior  the  detenainatiao 
not  to  grant  all  or' a  portion  of  the 


request  for  correction  or  amendment"  in 
its  place. 

f.  Paragraph  (e)(3)  would  be  amended 
by  adding  the  words  "or  she" 
immediately  after  the  word  "he". 

§1.118   (Amandad] 

24.  Section  1.1  IB  would  be  amended 
as  follows: 

a.  Paragraph  (c)  would  be  amended  by 
removing  the  word  "his"  and  adding  the 
word  "a"  in  its  place. 

b.  Paragraph  (d)  would  be  amended 
by  removing  the  word  "he"  and  adding 
the  words  "thp  head  of  the  agency"  in 
its  place. 

c.  Paragraph  (e)  introductory  text 
would  be  amended  by  removing  the 
word  "he"  and  adding  the  words  "the 
head  of  the  agency"  in  its  place. 

d.  Paragraph  (e)(1)  would  be  amended 
by  removi.Tg  the  word  "therefor"  and 
adding  the  words  "for  the 
determination"  in  its  place. 

e.  Paragraph  (e)(2)  would  be  amended 
by  removing  the  word  "his"  and  adding 
the  wortis  "the  requester's"  in  its  place. 

§1.121    (Amandad] 

25.  Section  1.121  would  be  amended 
by  removing  the  words  "enumerated 
acts"  and  adding  the  words  "acts 
enumerated  in  5  U.S.C.  55Za(i)"  in  their 
place:  by  removing  the  words  "on  or 
after  September  27, 1995,";  and  by 
removing  the  reference  "5  U.S.C. 
552a(m)"  and  adding  the  reference  "5 
U.S.C.  552a(m)(l)"  in  its  place. 

§1.122    (Amandad] 

26.  Section  1.122  would  be  amended 
by  removing  the  word  "thereof  and 
adding  the  words  "of  systems  of 
records"  in  its  place;  by  removing  the 
word  "below"  and  adding  the  words  "in 
this  section"  in  its  place. . 

§1.123    (Amandad] 

27.  Section  1.123  would  be  amended 
as  follows: 

a.  The  intrxxluctoty  text  would  be 
amended  by  removing  the  word 
"thereof  and  adding  the  words  "of 
systems  of  records"  in  its  place;  by 
removing  the  word  "below"  and  adding 
the  words  "in  this  section"  in  its  place. 

b.  By  removing  the  heading 
"AGRICULTURAL  STABILIZATION 
AND  CONSERVATION  SERVICE  "  and 
adding  the  heading  "FARM  SERVICE 
AGENCY"  in  its  place. 

c.  By  removing  the  heading 
"FAKMEKS  HC»1E 

ArakllNISTRATION"  and  removing  the 
words  "Credit  Keport  File,  USDA/ 
FmHa-3". 

d.  By  removing  the  beading 
•FEDERAL  GRAIN  INSPECTIGN 

SERVICE"  sad  adding  the  heading 
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"GRAIN  INSPECTION.  PACKERS  AND 
STOCKYARDS  ADMINlSTRA'nON"  in 
its  plaae. 

e.  By  removing  the  heading  "FOOD 
AND  NUTRITION  SERVICE"  and 
adding  the  heading  "FOOD  AND 
CONSUMER  SERVICES"  in  its  place. 

f.  By  removing,  under  the  subheading 
Community  Development  Division,  the 
words  "Farmers  Home  Administration 
(FmHA)  General  Case  Files,  USDA/ 
OGC-12."  and  adding  the  words  "Farm 
Service  Agency  (FS^)  General  Case 
Files.  USDA/OGC-12a.  Rural  Housing 
Service  (RHS)  General  Case  Files, 
USDA/OGC-12b.  Rural  Business- 
Cooperative  Development  Service  (RBS) 
General  Case  Files,  USDA/OGC-12C. 
Federal  Crop  Insurance  Corporation 
(Faa  Cases,  USDA/OGC-16  "  in  their 
place. 

g.  By  removing  the  subheading 
Foreign  Agriculture  and  Commodity 
Stabilization  Division  and  adding  the 
subheading  International  Affairs  and 
Commodity  Programs  Division  in  its 
place. 

h.  By  removing  under  the  newly 
designated  subheading  International 
Affairs  and  Commodity  Programs 
Division  the  words  "Federal  Crop 
Insurance  Corporation  (FQC)  Caises, 
USDA/OGC-16." 

i.  By  removing  the  subheading 
"Packers  and  Stockyards  Division  and 
adding  the  subheading  Trade  Practices 
Division  in  its  place. 

Appendix  A  of  Subpart  G— INTERNAL 
DIRECTIVES  (Amendedl 

28.  Appendix  A  of  subpart  G  would 
be  amended  as  follows: 

a.  In  S 1 ,  paragraph  (c)  introductory 
text  would  be  amended  by  adding  the 
words  ",  of"  immediately  before  the 
colon. 

b.  In  §  1,  paragraph  (c)(4)  would  be 
amended  by  removing  the  word  "him" 
and  adding  the  words  "the  individual" 
in  its  place. 

c.  In  §  1,  paragraph  (d)(7)  would  be 
amended  by  adding  the  words  "or  her" 
immediately  after  Sie  word  "his";  and 
by  removing  the  word  "him"  and 
adding  the  words  "the  individual"  in  its 
place. 

d.  In  §  1,  paragraph  (d)(8)  would  be 
amended  by  adding  the  words  "or  her" 
immediately  after  3ie  word  "his";  by 
removing  the  word  "he"  and  adding  the 
words  "the  individual"  in  its  place  both 
times  in  appears;  and  by  adding  the 
words  "or  her"  immediately  after  the 
word  "him". 

e.  In  S  2,  paragraph  (a)  would  be 
amended  by  mnoviBg  the  words 
"insure  that  30"  and  adding  the  words 
"ensum  that  at  ieast  30"  in  thair  place. 


f.  In  §  3,  paragraph  (c)  would  be 
amended  by  removing  the  word  "above" 
and  adding  the  words  "required  under 
paragraph  (a)  of  this  section"  in  its 
place:  and  by  adding  the  words  "or  her" 
immediately  after  the  word  "his". 

g.  In  §  4,  by  removing  the  words  ",.if 
such  contract  is  agreed  to  on  or  after 
September  27, 1975,";  and  by  removing 
the  words  "that  section"  and  adding  the 
reference  "5  U.S.C.  552a(i)"  in  their 
place. 

h.  In  §6,  paragraph  (a)  would  be 
amended  by  adding  the  words  "on  her" 
immediately  after  the  word  "his". 

i.  In  S  6,  paragraph  (b)  intrtiductory 
text  would  be  amended  by  removing  the 
words  "The  provisions  of  paragraph  (a) 
of  this  Section"  and  by  adding  the 
words  "Paragraph  (a)  of  this  section"  in 
their  place. 

{.  In  S  6,  paragraph  (c)  would  be 
amended  by  adding  the  words  "or  her" 
immediately  after  &e  words  "his". 

k.  Section  7  introductory  paragraph 
would  be  amended  by  removing  the 
words  "(beginning  March  30.  1976)". 

I.  Section  8  would  be  amended  by 
removing  the  words  "the  provisions  or'. 

Done  in  Washington.  DC  this  16th  day  o( 
July  1996. 
DanGlickmaii, 
Secrvtary  of  Agriculture. 
IFR  Doc.  96-18860  Filed  7-24-96:  8:4S  ami 
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Capacity  Reservation  Open  Accasa 
Transmission  Tariffs 

July  18, 1996. 

agency:  Federal  Agency  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking: 

extension  of  time  and  convening  a 

pubhc  conference.    . 

StmMARY:  Various  participants  have 
requested  additional  time  to  comment 
on  the  Commission's  notice  of  proposed 
rulemaking  in  this  proceeding.  The 
proposed  rule  specifies  filing 
requirements  to  be  followed  by  public 
utilities  in  making  transmission  tariff 
filings  based  on  capacify  reservations 
for  edl  transmission  users.  An  extension 
of  time  is  being  granted  and  a  ooe-day 
technical  conference  will  be  convened. 
dates:  An  extension  of  time  for  filing 
comments  on  the  proposed  rule  is 


granted  to  and  including  October  21, 
1996.  A  technical  conference  will  be 
held  on  September  20,  1996. 
AODAESSES:  Federal  Energy  Regulatory 
Commission,  888  Pint  St.,  NE., 
Washington.  DC  20426. 
FOR  FURTHER  INFOraUTION  CONTACT: 
David  D.  Withnell,  Federal  Energy 
Regulatory  Commission.  Office  of  the 
General  Counsel,  888  First  SL,  NE.. 
Washington,  DC  20426,  telephone:  (202) 
208-2063. 

SUPPLEMENTARY  INFOMIATION:  On  June 
27,  1996,  July  3, 1996,  and  July  17, 
1996,  Various  Utilities,'  Joint 
Petitioners.^  and  Allegheny  Power 
Service  Corporation  (Allegheny 
Power), ^  respectively,  filed  motions  for 
an  extension  of  time  within  which  to 
file  comments  in  response  to  the  Notice 
of  Proposed  Rulemaking  issued  April 
24, 1996  in  the  above-captioned 
proceeding.*  Various  Utilities,  Joint 
Petitionets,  and  .Mlegheny  Power 
express  concern  that  the  August  1, 1996 
date  set  by  the  Commission  for  filing 
written  comments  should  hamper  the 
ability  of  electric  industry  participants, 
who  must  also  meet  the  various 
requirements  of  Order  Nos.  888  and 
889.'  to  address  the  issues  in  a 
meaningfLil  manner.^  Various  Utilities 
and  Allegheny  Power  request  a  6]Klay 
extension  of  time,  until  October  1, 1996. 
loint  Petitioners  request  a  greater 
number  of  technical  conferences  or  an 


)  tentrsi  Illinois  Public  S«rvtc«  Company. 
Clavfllcnd  Eloctric  Illuminating  Company. 
Conunonwealth  Ediion  Company,  Central  Power 
and  Light  Company.  Ohio  Ediion  Company. 
Pennaylvania  Power  Company.  Public  Sarvica 
Company  of  Oklahoma.  South  CaroUoa  Electric  a 
Gas  Company.  Toledo  Edison  Company. 
Southwestern  Electric  Po%«er  Company.  West  Texas 
Utilities  Company,  and  Union  Electric  Compacy. 

'Edison  Electric  Institute.  Natiooai  Association  of 
Regulatory  Utility  Commissiooers.  Aroetit^an  Public 
Power  Association.  National  Rural  Electric 
Coopeietive  Associetion.  and  Sortb  American 
Electric  Reliability  Couixil. 

'  Submitted  on  behalf  of  MoDOOgafMle  Power 
Company.  The  Potomac  Etlison  Compeny.  aod  West 
Pann  I*ower  Company. 

'Capacity  Reser\'ation  Open  Access  Transmission 
Tarieb,  Notice  of  Proposed  Ruleinaldng.  61  Fit 
21S47  (May  10.  19961  (CRT  NOPR) 

'Promoting  Wholesale  Competition  Through 
Open  Access  Non.discrimii]atc»r\-  Transmission 
Services  by  fHiblic  Utilities  and  Recovery  of 
Stranded  Costa  b\  Public  Utilities  end  Transmitting 
Utilities.  61  FK  21540  IMay  10.  IMS).  FERC  Suts. 
»  Regs.  1  31.0W  (19961  (Order  No.  asal:  Open 
Access  Seme-Time  Infotmalion  System  (foTTDarly 
Reel-Time  Information  Netwi>rksl  and  Standartis  of 
Coadnct.  61  FR  21737  IMay  10.  19961.  FERC  Slals. 
a  Regs.  131.037  (1996)  [Oi-derNa  Ba91:  Oder 
Clarifying  Order  Nus.  SSS  and  069  fZomplianca 
Matters.  76  FERC  161 JXI9  (July  2.  199S|. 

«  Aiuwen  in  support  have  been  filed  by  Virjink 
Electric  end  Power  Compeny.  M-S-R  Public  Power 
Ageocy,  Transmission  Aaency  al  Northera 
Califbinia.  Colorado  Association  of  Municipal 
Utilitiee.  Sooth  f^arolina  Public  Service  Authority, 
and  Trenamiaaion  Access  Policy  Study  Group. 
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Bxpanded  achedula  for  the 
CommissiOD's  proposed  technical 
coniorence,  and  request  that  the 
Commission  issue,  foUowinA  such 
confsrences,  a  Supplemental  NOPR  or 
Notice  of  Clarification  upon  which  the 
parties  would  then  be  allowed  to  submit 
commwits. 

Upon  consideration,  notice  is  hereby 
given  that  the  August  1 .  1996  deadline 
for  filing  written  comments  is  extended 
to  CXtober  Zl.  1996  and  that  the 
Commission  wiU  omvene  a  technical 
conference  on  September  20, 1986. 
Because  paitidpanls  mil  now  have  the 
opportunity  to  submit  comments 
following  tlae  technical  conference,  the 
Commission  has  decided  to  hold  a  one- 
day  technical  conference  rather  than  the 
two-day  conference  mentioned  in  the 
CRT  NOPR.  The  agenda  and  the  times 
for  the  technical  confereoce  will  be 
announced  at  a  later  date.  In  addition, 
the  Commission  may  schedule  further 
prtx»dures  and  offer  further  guidance 
baaed  on  the  outcome  of  the  technical 
conference. 
LafaD.CMhdl. 
Sfluetui/. 
IFR  Doc  96-18965  Filed  7-24-96:  R:45  ami 
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AGENCY 


40  cm  hit  82 

(At  AZ  CA  «iiir  wt- 

% 


FKL-CMI- 


MMWI 


AOMCY:  EnviranmsMtal  Protectian 

Ageecy  (EPA). 

ACMOM:  Notice  ot  pioytieed  ruleaufciag. 


:  EPA  is  pra^eayic  tn 

promulgate  correctinoc  to  the  American 
Samoa  State  InipleoHntatiad  Plan  (.SIP), 
the  Arizona  SP,  the  Caiifomia  .SIP,  thu 
Hawaii  SIP.  and  the  Neva(«a  SIP.  These 
conections  coBcen  tlw^  >Metieii  bnw 
Ae  SIPs  of  the  raIeK  swBiaahzed  in 
Table  1.  These  rules  iaciude  a  variety  of 
administrative  irrnriniimn  concerning 
variances,  heariug  boanl  procedures, 
and  fees.  EPA  hM  detemuBed  that  the 
rules  Is  be  deleted  ktaa.  the  above- 
referenced  SIPs  werv  erroMously 
incorporated  into  the  SIPs  by  the  EPA, 
and  in  addition,  t^  varianco  provisioMS 
currently  in  the  .SIPs  were  rendered 
without  legal  effec:  by  amendments  to 
the  dean  Air  Act  enacted  by  Congress 
»  1977.  In  addittoH  tbe  caatinued 


presence  of  these  proviaioos  in  the  SIPs 
is  potentially  conAising,  and  thus, 
harmful  to  the  regulated  community,  the 
states,  and  EPA.  The  intended  effect  of 
proposing  these  corrections  to  the  SIPs 
is  to  delete  the  above  referenced  rules 
and  make  the  SIPs  consistent  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  "the  Act"), 
regarding  EPA  action  on  SIP  submittals 
and  SIPs  for  national  primary  and 
secondary  ambient  air  quality  standarxis. 
DATES:  Coirmients  must  be  received  on 
or  before  August  26,  1996. 
AOOWSSCS:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division,  U.S. 
Envirotmiental  Protection  Agency, 
Region  DC,  7S  Hawthorne  Street.  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rules  being  proposed  for 
deletion  are  available  for  public 
inspectionat  EPA's  Region  DC  ofBca 
during  normal  business  hours.  (Copies  of 
the  rules  are  also  available  for 
inspection  at  the  locations  listed  in 
•UPPLBKNTAHY  MFOMUTICM  under 
"PubUc  irupection". 

FOM  nrnncn  mfonmatiom  contact:  julie 

A.  Rose,  Rulemaking  Section  (A-&-3), 
Air  and  Toxics  Division,  U.S. 
Enviroiunental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105  Telephone:  (415) 
744-1184. 

•UmflKMTARY  WfjUHaTlOW: 


Arizona  Department  of  Environmental 
(Quality,  P.O.  Box  600.  Pkoeoix.  CA 

asooi-oeoo. 

Coconino  Cjiunty  Air  Pollution  Control 

District,  1515  East  Cedar  Avenue, 

Fla^suff.  AZ  S6004 
Maricopa  County,  Enviroomeatal 

Services  Depwtnent,  2406  S.  24th 

Street,  Suite  E-214,  Phoealx.  AZ 

85034. 
Pima  County  Department  of 

f  jiviroiuneatal  (Quality,  130  West 

Coagreas  Street,  3rd  Fleor,  Tacsce, 

AZ  85761-1317. 
^vtti  Ceuatv  Air  Quality  Caatrel 

District,  P'.O.  Box  967,  Flereace,  AZ 

85232. 
Cahfomia  Air  Resources  Board, 

Stalionaiy  Source  Divisioe,  Rule, 

Evaluation  Section,  2020  "L"  Street, 

Sacraaento.  CA  95814. 
Amador  County  Air  PoUutiaB  Castrol 

District.  500  Argonaut  Laae,  Jackson, 

CA  96642. 
Bay  Area  Air  C^ality  Managenest 

District.  939  Ellis  Street.  San 

Francisco,  CA  94109. 
Butte  Cisuntv  Air  Quality  MaBagenoat 

fhairict,  2525  Dnwliiii:  IMve,  CUco. 

CA9S928. 


Calaveras  Coimty  Air  PoUutioo  Control 

District,  891  Moimtain  Ranch  Road. 

San  Andreas,  CA  95249-9709. 
Colusa  County  Air  Pollution  Control 

District.  100  Sunriae  Blvd.  Suite  F, 

Colusa.  CA  95932. 
Claim  County  Air  Pollution  Control 

District.  P.O.  Box  351.  Willaws.  CA 

95988. 
Great  Basin  Unified  Air  Pollution 

C^ontrol  District.  157  Short  Street. 

Suite  6.  Bishop,  CA  93514. 
Imperial  County  Air  Pollution  Control 

District,  150  Soutn  Ninth  Street,  Et 

Contro.  CA  92243-2801. 
Kern  C:ounty  (Southeast  Desert)  Air 

Pollution  &>ntrol  District.  2700  M, 

Street.  Suite  290.  BaketsGeld.  CA 

93301. 
Lake  County  Air  Quality  Management 

District,  883  Lakeport  Blvd..  Lakeport, 

CA  95453. 
Lassen  (>>unty  Air  Pollution  CUmtrol 

District,  175  Rusaall  Avenue, 

Susanville,  CA  96130. 
Mariposa  Coimty  Air  PoUuUon  Control 

EKstrict.  P.O.  Box  2039.  Mariposa.  CA 

95338. 
Mendocino  County  Air  Quality 

Marugement  £>istrict,  306  E.  Gobbi 

Street,  Ukiafa,  CA  95482. 
Modoc  County  Air  Pollution  Control 

District,  202  W.  Fourth  Street. 

Alturas.  CA  96101. 
Mojave  Desert  Air  (Quality  Management 

District,  15428  C^ivic  Drive,  Suite  200, 

Victorville,  CA  92392. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Uoud 

CL.  Monterey.  CA  93946. 
Northern  Sierra  Air  (Quality 

ManagesMnt  District,  P.O.  B«K  2509. 

Grass  Valley,  CA  9594S. 
North  C:east  Unified  Air  Quality 

Management  District,  2389  Myrtle 

Avenue.  Eureka,  CA  95501. 
Northern  Sonoma  County  Air  Pollution 

Control  District,  109  North  Street, 

Healdsburg,  CA  95448. 
Placer  Omni^'  Air  PoUution  Control 

District,  11464  B  Avenue,  Atttiun'.,  CA 

956»(3. 
Sacramento  Metropolitan  Air  Quality 

Management  District,  8411  )acksoB 

Road,  Sacrtmefito,  CA  95826 
San  Diego  County  Air  Pollutioe  CoBtrol 

Diatrict,  9156  Cliesapeake  Drive.  Sw 

Diego,  QK  92123-1096. 
Sac  loaqma  Valley  Unified  Air 

Poliutian  Crmlrol  District,  (t-'onuerly: 

Fresno  County  APCD,  KetB  County 

APCD.  Kings  Countv.  APCD,  Madera 

Couaty  APCD,  Merced  CJMWty  APCD, 

San  Joaquin  County,  APCD. 

Stanislaus  Conaty  APCD,  and  Tulare 

County  APCC^,  1999  Tuolumne 

Street,  Suite  280,  Fresne,  CA  93721. 
San  Luis  Obispa  Air  PsHntiea  Control 

District.  2156  Siam  Way.  Suite  B.  Sm 
Liiia  OWs^.  CA  934*1, 
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Santa  Barbara  County  Air  PoUution 

Control  District,  26  Castilian  Drive,  B- 

23,  (k)leU.CA  93117. 
Shasta  County  Air  Quality  Management 

District.  1640  West  Street.  Redding. 

CA  96001. 
South  Coast  Air  Quality  Management 

District,  21865  E.  Cjjpley  Drive. 

Diamond  Bar,  CJV  01765. 
Sutter  Coimty  Air  Pollution  Control 

District.  (Now  Feather  River  Air 

(Quality  Management  District),  938 

14th  Street.  Ntorysville.  CA  95901. 
Tehama  Oiunty  Air  Pollution  Ckintrol 

EHstrict.  1750  Wahiut  Street.  Red 

Bluff.  CA  96000. 
Tuolumne  County  Air  PoUution  Ontrol 

District.  2  South  Green  Street,  Sonora, 

CA  9537a 
Ventura  Coimty  Air  PoUution  Control 

District.  669  County  Square  Drive. 

Ventura,  CA  930O3. 
Yolo-Solano  Air  equality  Management 

District,  1947  Galileo  Court,  Suite 

103.  Davis,  C:A  95616. 
Hawaii  Department  of  Health, 

Environmental  Management  Division, 

P.O.  Box  3378,  Honolulu,  HI  96801. 
American  Samoa  Environmental  (Quality 

Commission,  CJovemor's  Office,  Pago 

Pago,  American  Samoa  96799. 
Nevada  Division  of  Enviroiunental 

Protection,  333  West  Nye  l,ane, 

Carson  Qty.  NV  89710. 
Clark  County  Air  PoUution  Control 

Division.  P.O.  Box  4426.  Las  Vegas. 

NV  89127. 

Applicability 

This  document  addresses  EPA's 
proposed  action  for  the  rules 
summarized  in  the  table  foUowing  this 
document 

Background 

The  Clean  Air  Act  was  first  enacted  in 
1970.  At  this  time,  a  large  number  of 
state  and  district  rules  and  regulations 
were  submitted  to  the  EPA  for 
incorporation  into  the  SIPs  in  order  to 
fulfiU  the  new  federal  requirements.  In 
many  cases  stales  and  districts 
submitted  their  entire  regulatory  air 
poUution  programs,  including  many 
elements  not  required  by  the  Act.  Ehie 
to  resource  and  budget  constraints, 
EPA's  review  of  these  submittals 
focused  primarUy  on  the  substantive 
technical,  legal,  and  enforcement 
elements  of  the  submittals.  At  the  time, 
EPA  did  not  perform  a  detailed  review 
of  the  numerous  administrative 
provisions,  which  in  many  cases 
included  procedures  for  granting 
variances,  hearings,  fee  provisions. 

Vaiiaaca  ProriaiaBa 

A  new  section  110<i)  was  added  to  the 
Act  whan  it  was  amended  in  1977. 


Section  110(1)  prohibiU  the 
mixiification  of  any  requirement  of  an 
applicable  SIP  by  any  means  other  than 
a  SIP  revision.  Section  110(i)  contains 
the  foUowing  exceptions  from  this 
requirement:  primary  nonferrous 
smelter  orders  under  section  119, 
emergency  suspensions  issued  by  the 
President  under  110(f)  or  the  Governor 
under  110(g),  exemptions  issued  by  the 
President  for  federtd  facilities  under 
section  118,  and  compUance  orders 
under  section  113(d). 

Variance  provisions  that  were 
mistakenly  incorporated  into  the 
appUcable  SIPs  provide  for  modification 
of  the  requirements  of  these  applicable 
SIPs.  Because  these  variance  provisions 
do  not  faU  under  any  of  the  exceptions 
set  forth  in  section  ilO(i),  they  are 
prohibited  by,  and  are  not  le^Uy 
enforceable  pursuant  to,  section  110(1) 
of  the  Act. 

Because  variance  provisions  are 
prohibited  by  section  110(i)  of  the  Act, 
their  incorporation  into  the  SIP  is  not 
only  inconsistent  with  the  Act  but 
confusing  to  the  regulated  industry.  A 
state  or  district  issued  variance  has  no 
efiiect  on  the  federal  enforceabiUty  of  a 
provision  tmless  the  variance  is 
submitted  to  EPA  and  approved  into  the 
SIP  as  a  source-specific  SIP  revision. 
However,  the  variance  provisions  do  not 
state  this  fact  and  their  inclusion  in  the 
SIP  is  misleading. 

In  addition  to  Deing  prohibited  by 
section  llO(i)  of  the  Act  and  misleading 
to  the  regulated  community,  the 
variance  provisions  have  no 
relationship  to  the  requirements  of 
section  110  and  Part  D  of  the  Act.  For 
these  reasons,  EPA  is  proposing  to 
delete  the  variance  provisions  listed  in 
Table  1  from  the  SIPs  for  American 
Samoa,  Arizona.  California.  Hawaii,  and 
Nevada. 

Hearing  Board  Procadores  and 
MiaceUaneona  AdminiatratiTe 
ProviaiaBa 

In  addition  to  the  specific  variance 
provisions  discussed  above,  many  of  the 
American  Samoa,  Arizona,  C^fonoia, 
Hawau,  and  Nevada  SIPs  contain 
extensive  provisions  governing  hearing 
board  procedures  and  other 
administrative  requirements.  These 
provisions  concern  issues  not  required 
by  the  Act,  such  as  the  fiequency  of 
meetings,  the  fees,  and  salaries  paid  to 
.  board  members;  the  type  of  forms  that 
must  be  filed  to  petition  for  a  hearing: 
and  requirasients  for  issuing  abatement 
oitlers.  These  provisions  were 
mistakenly  incorporated  into  the 
appUcable  SIPs  and  are  not 
requirements  under  section  110  and  Part 
D  of  the  Act  For  this  reason.  EPA  is 


proposing  to  delete  the  hearing  board 
procedures  and  other  administrative 
provisions  Usted  in  Table  1  from  the 
appUcable  SIPs  for  American  Samoa, 
Arizona,  CaUforaia,  Hawaii,  and 
Nevada. 

Fee  Pmiakma 

like  the  hearing  board  pr<x»dures 
discussed  above,  fee  provisions  which 
were  mistakenly  incorporated  into  the 
applicable  SIPs  are  not  requirements 
under  section  110  and  Pari  0  of  the  Act 
and  the  purposes  of  these  rules  have  no 
relationship  to  these  CAA  requirements. 
Only  fee  provisions  that  are  considered 
to  be  economic  incentive  rules  under 
sections  110(a)(2)(A),  172(c)(6),  or 
ie2(g)(4)  would  appropriately  be 
incorporated  into  the  SIP.  For  this 
reason.  EPA  is  proposing  to  remove  the 
fee  prox-isions  listed  in  Table  1  from  the 
applicable  SIPs  for  American  Samoa. 
Arizona,  California,  Hawaii,  and 
Nevada. 

Section  llOCkNS) 

Section  1 10(k)(6)  of  the  Act  provides: 
Whenever  the  Administrstor  detenninei 
thai  the  Administrator's  action  approving, 
disapproviDg.  or  promulgating  any  plan 
revision  (or  pari  Ihereofl.  area  designatioa, 
redesignalton.  classificatioo.  or 
Teclassificalion  was  in  error,  the 
Administrator  may  in  the  same  manner  as  the 
approval,  disapproval,  or  promulgation 
revise  such  action  as  appropriate  without 
requiring  any  further  submission  &x}m  the 
State.  Such  determination  and  the  tMsis 
thereot  shall  be  provided  to  the  State  and 
public 

EPA  interprets  this  provision  to 
authorize  the  Agencv  to  revise  an  action 
when  EPA  finds  that  (J)  EPA  clearly 
erred  in  feiUng  to  consider,  or 
inappropriately  considered,  information 
made  available  to  EPA  at  the  time  of  the 
action  or  the  information  made  available 
at  the  time  of  promulgation  is 
subsequently  demonstrated  to  have  been 
clearly  inadequate:  and  (2)  other 
information  persuasively  supports  a 
change  in  the  action.  See.  e.g.,  57  FR 
56762,  56763  (November  30, 1992) 
(correcting  designations,  boundaries, 
and  classifications  of  ozone,  carbon 
monoxide,  particulafe  matter  and  lead 
areas). 

EPA  Propesed  Actiaa 

EPA  has  reviewed  the  rules 
previously  incorporated  into  the 
American  Samoa,  Arizona,  California, 
Hawaii,  and  Nevada  SIPs  and  has 
determined  that  the  rules  summarized 
in  Table  1  were  approved  in  error. 
These  rules  include  administrative 
provisions  regarding  variances,  hearing 
board  procedures,  smd  fee  provisions. 
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Tharalbre,  EPA  i*  praposiiig  to  deble 
tba  rulm  sunmurizad  in  Tula  1  from 
thsae  SIPt  undo-  taction  1 10<k)(6)  of  tha 
Act,  which  givaa  EPA  the  authority  to 
nviaa  the  axiating  SIP  by  nmoving  tha 
nierancad  nilai  from  the  above- 
refatanced  SIPs  without  additianal  Slate 

SUDflDQlSSiOD< 

Nothing  in  this  acticn  should  be 
constniad  at  pomittlng  or  allowing  or 
astabUahing  a  precedent  for  any  future 
raquaat  for  revision  to  any  state 
imptomantation  plan.  Each  reijaest  for 
revision  to  the  state  implementation 
plan  shall  be  considerml  separately  in 
light  of  specific  technical,  economic, 
and  enviroiunantal  factors  and  in 
relation  to  relevant  statutory  and 
regulatny  requiranents. 


Under  the  Regulatory  Flexibility  Act, 
S  U.S.C  600  et  teq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
Btaessiiig  the  impact  of  any  [»oposed  or 
Bnal  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  urill  not  have  a  significant 
impact  on  a  substantial  numbtr  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 


with  )uriadlcaopov«Tpcpulatiop  of  lata 
than  50,000. 

SIP  ai^nrovals  under  sections  110  and 
301(a)  and  subchapter  I.  Part  D  of  the 
CAA  do  not  create  any  new 
raquiremantt,  but  tiiqUy  approve 
raquinmanta  that  tha  State  it  already 
impoaing.  Thanfore,  becauae  the 
Federal  SIP-approval  doea  not  impoae 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  aSscted.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  leatonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  B.P.A.,  427 
U.S.  246,  256-66  (S.  Ct  1976);  42  VS.C. 
7410  (a)(2). 

Uaiiudad  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 

Table  i.— State  of  Arizona 


or  mosa  to  the  private  aactor  or  to  State, 
local,  or  tribal  govammantt  in  the 


Tlie  rulea  being  proposed  for  removal 
by  this  action  will  not  result  in  the 
imposition  of  new  requirements. 

lUs  action  has  been  classified  at  a 
Table  3  action  for  signature  by  the 
Regional  Adminiatrator  under  the 
procedures  publlahed  in  the  Psderal 
Kagialar  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Maiy  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  frnm  Executive  Order 
12866  review. 

List  of  Sofajedt  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovenunental 
relations,  NitrtJgen  moxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Aeibaritj':  42  U3.C  7401-7671(). 

DUad:  July  11.  tSSS. 
FaUciaMarcM. 
Regional  Adminigtrator. 
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36-1712.02 

36-1712J)3 

36-1712.04 

36-1713 

36-1713.01 

36-1714 

36-1715 

36-1716 


Vloialiona;  Order  ol  AbMamanI:  Tkna  tor  Compiaiioe 

Hearings  on  Ofdara  of  Abatsmant 

Corxflkmal  PtmM;  SlandHdt . 


PaWion  tor  CondWonal  Pacmlt;  PuUkaUan;  PuMc  Hening 

Dedaiont  on  PaMlana  tor  CondWonal  Peimtt:  Tanna 

Term  of  CondWonal  Pern* 

Suapenatofi  and  navocation  o(  Cordtional  PecmK 

Decisions  of  Hearing  Boerd;  SUipoenaa  Eltodive  Date 

Judicial  Review;  Qiomlt;  Procedures  

NoliDe  of  Hearing;  PubtcaMaf^  Service 

mjuncSve  Rsief  „_ j„ 

Precedence  of  Actions  ....„_...„.......... „„..„„..,.._.„„.„.. 


VkHaUona:  Oder  oT  Abatsmant;  Tims  lor  Compitnoe 

Hearings  on  Orders  of  AbaMmant  _. 

Temporary  CandWonal  Psnrtlt 

CondWonal  Pamnil:  SlandatdB  . 


PefWon  tor  CondWonal  Pemi*;  PiUc  Hearing 

Dedsiont  on  PelWont  tor  ConWonal  Pemat;  Ttnra  . 
Temi  of  CondWonal  Permll . 


Suapenalan  and  Revocation  of  CondWonal  PemiH 

Dedaiont  c«Heering  Board;  Subpoenas;  EHective  Oats 

Judtoial  Review;  Qrounds;  Pncedurss  

Nolioe  of  Hearing;  PuHlcalian;  Service 

Iniuncllve  Reiel 

Piecedence  of  Mkmi 


07/13/81 
07/13/81 
07/13/81 
07/13/81 
07/13«1 
07/13/81 
07/13ni 
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07/13WI 
07/13/81 
07/13/81 
07/13/81 
08/05/81 

oeraeni 

06A)6/S1 
06A)6/81 

oenemi 

08^5/81 
08/0S«1 
08/06/81 

oens/81 
0Bns«i 
osnsmi 

08/06/81 
08/06/81 


06/ian2 

06/18182 
06/18/82 

06/ian2 

06/18/82 
06/18/82 
06/18^2 
06/ia82 
06/18/82 
06/18/82 
06/18182 
06/18182 
06/1  »82 
06/18/82 
06/18/82 
06/18/82 
06/18/82 
06/18/82 
06/18182 
06/1 8«2 
06/1 8^2 
06/18/82 
06/18/82 
06/18)82 
06/1  an2 


Ceeofitno  Ooumy  APCO 


12-7  \ 


12-7-2. 
ia-07-3. 
12-07-6. 


Older  of  Ataatomart  .„ 

Hearings  on  Odacs  of  AbalamenI 
Notice  of  Hearing,  PuMcaaon.  Service  . 


07/01/75 
07/01/75 
07/01/75 


11/15/78 
11/15/78 
11/15/78 


Fedaral  Kagutar  /  Vol.  61,  No.  144  /  Thursday,  July  25,  1996  /  Proposed  Rules 


3SM7 


Table  1  .—State  of  Arizona— CofKinued 


ReguMtan 


Rule  No. 


Usflsms 
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12-07-6.    Injinctive  Rallsl 


07/01/75 


11/16/78 


MariespsCaunly/tKO 


VlVidsiont . 


Oh.  h  General  Provisions: 
14— Hewing  Board  ... 


Ot  VII:  VioWlona  8 

Pracadurea; 

70:  Vlulalton  ..... 

71— CondWon  .. 

(Variancaa)  


eo 
61 
62 
63 
64 
65 
66 
67 

141 
142 
143 
144 
145 
146 
147 


702 
711 
711 
713 
714 


Order  of  Abaltmanl;  Hearings 

r^  -  _  -M^  m^  mt    n  m    I  ■■la      flM^Bii  ■■    Sf,  -    r^t^^^MMmmmmt    fta  ■^■li 

uoncnonai  ranrac,  r^OTSon  nr  umtmonai  rwiiK  . 
App«^toltieHMr1ngB(Mfd  . 


DwWont  on  PsMioni  lor  CandWorMl  Permit:  Tarrm  — 
DMWons  of  Hewing  Boerd;  SubpOMWs:  Eflecttve  Oela 

Nottoe  o(  Hemins;  PuMctfon;  Swvfee 

IntuncttHe  Relief 


Cofryoiilion  „.„„.„.». 
Tenra;  Nmiineliohs . 
Function 


OfHteis;  Procedures  ._.,«.■. 


Ofdw  of  Abelefnerft  . 

Legal  Authority 

GanartI  Pioceduraa . 


TIma  UmHallons  riagaidfcig  I  leering  . 


osnon 
osaom 

06/30/72 
06/30/72 
050072 
06/30/72 
05/30/72 
0600/72 

1(MW79 
08«1/81 

lonaTs 

10/08/79 

iQng/79 


10/08/79 
1(MM/70 
IOraB/78 
ICNWTS 
1(M)W79 


0BI22/72 
08122/72 
08122/72 
08/22/72 
08/22/72 
08/22/72 
00/22/72 
08122/72 

04/ia«2 
04/1  a«2 
04/16/82 
04/1602 

otnvte 

0*^1602 
04^6/82 


04/1  a«2 

04/1602 
04/16/82 
04/ie«2 
04/1602 


7-1-4-Order  __ 

ftlirtiiTiinl       

7-1-4.1 
7-1-4i 
7-1-5.1 

7-1-5.3 
7-1-5.4 
7-1-6.5 
7-»-S.6 

WidBUons:  Oidara  (K  AbtSsmsnt,  Tims  tor  Complsnos 

llsnfings  on  Order  of  AbstamarM  - — „„...».....,. 

daaaHlcallon  and  Raporiing:  f*roducliufi  o4  Rafc^wJa  .................. — 

Dedaiont  of  Hearing  Boards:  Subpoenas  EHecSve  Dale 

07/01/75 
07/01/75 
0701/75 
07/D1/7S 
0701/75 
0701/75 
0701/75 
0701/75 

11/15/78 
11/15/78 

Procsdusaa . 

11/15/78 
11/15/78 
11/15/78 
11/15/78 
11/U/7S 

11/15/78 

State  of  California 


nigiisllon 


RiiaNo. 


Rtisnsms 


Submit  dale 


^•sr' 


COMMTAKO 


VII— Procedure  Betora  I 
HssringBosrd. 


606 

700 

701 

7ce 

703 
704 
706 
706 
707 
708 
708 
710 
711 
712 
713 
714 
715 
716 


Hssfing  Bosid  Fsss  

A^jiUr  mum  AiUdss  of  Ilis  HasMi 

Qanaral 

FMng  PeWont  

CorewSt  of  PtMona 
PaMtorikltrVa 
A|]peal  tor  Denial  . 


Ftikas  to  Comply  wiVi  Riias 


Diamiatal  of  PMWon  , 
Placs  of  Hsaring  ....... 

Ndios  of  Hssring  — 
Evidanea 


uaoH  piaace  . 
CorSinuanceB  . 
Dadaion  . 


EUaetlM  Data  of  Dadaian  . 


10/15/78 

06/1801 

10/15OT 

osnmi 

1(V16/7B 

06^801 

10/15/79 

05/1801 

10/15/79 

0S/18O1 

10/15/79 

osnooi 

0401/76 

06)14/78 

S4ai/76 

01/24^8 

04«1/76 

01/24/78 

04/21/76 

01/2408 

o*a^m 

01/24/88 

i(yis/7> 

06^801 

10/1 5ff9 

05n8O1 

04/21/76 

01/24/88 

a^a^m 

01/24/86 

04ai/78 

01/24/88 

o*aym 

01/2408 

o*a^m 

01/2408 

Fwhral 
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State  OF  Cautornm— Continued 


State  Of  Caufornia— Continued 


RiieNa 


FUsnams 


VII    Pwcwtos  Bsfcie  tie 


vni— Variances  . 


Vll-Pracadun 
Hearing  Baam 


V— Procedure  Betora  I 
Hearing  Bowd 


Submlc 


^•sr' 


aayAfHAOMO 


301    Hearing  Boaid  Fees 


080083 


CBim»APCO 


601 

002 
603 

604 
605 
606 

607 
608 
608 

610 
611 
612 
613 
614 
615 
616 
817 
618 
620 
621 
801 
802 


General  , 


FingPeMKms 

LuaMM  oi  raaaona 
PaMions  tor 
PaMon  for 
Padion  for 


ol  PermM . 


o(  Suspended 
wtti  DMIct  Rules  : 


Ofonlaaal  of  PeMlian 

Time  and  Ptace  of  Hearing  . 
NoUca  and  Haering  . 


MsrealadMenOerso«PiMc;SpeclalNaace  . 
Evidsnce 


Official  Notice . 
CorSkiuancaa  . 
Dadsfon  . 


ESscliva  (Me  M  OecWon 
A|)peel  ton  Denial  . 


Aiipeal  and  PaMion  tor  Variance  aAsr  PemM  DenW  . 

Requset  tor  Varivwe 

Coridtians  tor  GranUng  Variances  


oenofw 

02nQne 
ozniy88 
oenax 

02/1086 

02/1  one 

02/1086 
02/1086 
02/1086 
02nO86 
02/1086 
02/1086 
02/1086 
02/1086 
02/1086 
02/1088 
02/1086 
02/1086 
ae/1086 
02/1086 
02/1086 
02/1086 


Calawrae  Ceunty  APCO 


306 

700 

701 
702 
703 
704 
705 
706 
707 
708 
709 
710 
711 
712 
713 
714 
715 
716 


Heering  Board  Fees  

Appicalite  Ariiclee  of  ttia  HaaW)  ft  Satoty  Coda  . 

Ganaral  . 


Fang  PelWons  .«.._.... 
Conlenis  o(  PeWtone  -. 
PetJIions  tor  Variances . 
Appeal  tor  Denial  . 


Falkn  to  Comply  wNh  Rules 

Anew  ore  .. 

Dismissal  o(  PstHion  

Placo  ol  Hearing  

Notiea  01  Hearing 

Evidsnce  ._ 


Official  NoBce. 
ConHnuancaa  . 
Decision 


EflecHve  Dele  o(  Dedsion 


06/3072 
07/22/75 

07/22/75 
07/22/75 
07/22/75 
07/22/75 
07/22/75 
07/22/75 
07122m 
07/22/75 
101*77 
07122/75 
07/22/75 
07/22/75 
07/22/75 
07/22/75 
1013/77 
07/22/75 


Cohiea  County  APCO 


06«3«4 


3.1 
5.1 

5.2 

5.3 

5.4 

53 

5.6 

5.7 

5.8 

5.9 

5.10 

5.11 

5.12 

5.13 


Hearing  Bowd  Feee  ..... 
AppicableArilclesa(tt» 


HeeNh  &  Safety  Cods  . 


General  „ 

Flng  PeMions  

Contents  of  PsMUons  

Peffiions  |pr  Vviwices 

FaHue  to  Convly  wWi  Riiaa 


Osmissat  of  PaMian  . 
Plaoo  of  Heering  ....« 
Notice  of  Heering  ..... 

Evidsnce 

off 


&6«V72 
06/3072 

003072 
06/3072 
06«y72 
080072 
08«V72 
06/30/72 
003072 
003072 
060072 
003072 
003072 
06/3072 


RaguWion 

RutoNo. 

Rtiename 

SubmUdals 

^•sr'' 

5.14 
5.15 
5.16 
5.17 

Official  Nodoe  -         ..      

003072 
003072 
003072 
0030/72 

0902/72 

0022/72 

Dedsion ~    —               _          _             _ 

EftocUve  Date  ol  Dedsion 

0022/72 
0022/72 

02A03«7 

02/03/87 
02/03/87 
02X13/87 
02ADa/87 
02/03/87 
0203/87 
02/09/87 
02/03«7 
02AD3/87 
02/03/87 
02^3/87 
02/08/87 
02/03/87 
02/03/87 
02/03/87 
02/03/87 
02AD3/87 
02AD3/87 
0Z/03/B7 
02n3«7 
02/03/87 


III— Fees  — 

V— Procedure  Before  t 
Hearing  Boaid. 


V— Hearing  Board . 


0022/72 
08/22/77 

08/22/77 
08/22/77 
06/22/77 
06/22/77 
0602/77 
08/22/77 
08/22/77 
0022/77 
11/07/78 
0022/77 
08/22/77 
0602/77 
08/22/77 
08/22/77 
11/07/78 
0022/77 


VI— Fees  . 


0022/72 
0022/72 

0022/72 
0022/72 
0022/72 
08/22/72 
OB/22/72 
0022/72 
0022/72 
0022/72 
0022/72 
0022/72 
0022/72 
0802/72 


VW— Owtors  Ahatsmsnt 


Fresno  County  APCO 


305 

501 

502 
503 
504 
505 
506 
507 
508 
509 
510 
511 
512 
513 
514 
515 
516 
517 


Hearing  Board  Fees  -. 

Applicable  Ariides  of  ttis  HeeMi 

General  — 


Filing  PedHons  

Contents  of  Petitions 

Petilions  tor  Variances _; 

Appeal  tor  Denial _.._ 

Failure  to  Comply  wMh  Rules 

Answers  

Dismissal  of  Petition  ... . 

Ptace  of  Hearing 

Notice  ol  Hearing 

Evidence  _-..~. 


PreVminaiy  Matters  . 

Official  Notice 

Continuences 

Decision  


Effective  Date  of  Dedsion  , 


1015/79 
0O30/72 

06/30/72 
01/1075 
003072 
1013/74 
06/3072 
01/10/75 
06/3O72 
06/3O72 
003072 
0030/72 
0O30/7Z 
01/1075 
003072 
01/10/75 
003072 
06/30/72 


Qlenn  County  APOD 


110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
120 
•  121 
122 
123 
124 
125 
ISO 


Appl.  Ariides  of  the  HeaW)  &  Safety  Code  . 

FiBng  Petitions  

Contents  o(  Petitions  _.. 

Petitions  for  Variances . ... 

Appeal  lor  Denial  

Failure  to  Comply  witti  Rules  ._ 

Dismissal  ol  Petttion  _ _ 

Place  of  Hearing  

Notice  of  Hearing 

Evidence 


Record  of  Proceedings  . 

Preliminary  Matters 

Official  Notice 

Continuances 

Decision 


Effective  Date  of  Dedsion 
Hearing  Board  Fees 


1l/D3nO 
01/10^75 
11/03A)0 
01/1075 
01/1O7S 
01/1075 
01/10/75 
01/1075 
01/10f75 
01/10/75 
01/10/75 
01/10/75 
01/10/75 
01/10/75 
01/10/75 
01/10/75 
01/10/75 


GtteMBaalnAPCO 


600 
601 
602 
603 
604 
60S 
606 
607 
608 
609 
610 
611 
612 
613 
614 
615 
617 
800 
801 
802 


General  - - 

Filing  Petitions  _ -. 

Contents  of  Peblions  

Petitions  lor  Variances -. 

/Appeal  from  Denial —. 

Failure  to  Comply  wilt)  Rules 

/Answers  

WUhdrawai  of  PetHion -. 

Place  of  Hearing . 

Nolioe  of  lieering 

Eviderve  

Record  of  Proceedngs 

Prelminary  MaNsn 

Official  Notfoa  .. — ............. 

Coiainuanoaa  ._»....»........ 

OecWon 

Emsigency  Varianoae 

General  

Order  for  Atatamant 

Fifing  PeMlons  


0401/76 
0401/76 
0401/76 
0401/76 
0401/76 
0401/76 
0401/76 
0401/76 
0401/76 
0401/76 
0401/76 
0401/76 
0401/76 
0401/76 
0401/76 
0401/78 
12/17/79 
04O1/7B 
0401/76 
0401/78 


12A1081 
0902/72 

0022/72 
0602/77 
0022/72 
0O22OT 
09/22/72 
0802/77 
0902/72 
0022/72 
0022/72 
0902/72 
0022/72 
0602/77 
0902/72 
0O22OT 
OB/22/72 
09/22/72 


01/26/82 
05/11/77 
01/26/82 
05/11/77 
05/11/77 
05/11/77 
05/11/77 
05/11/77 
05/11/77 
06/11/77 
05/11/77 
05/11/77 
05/11/77 
OS/11/77 
05/11/77 
0011/77 
0011/77 


06«6/77 
0006/77 
0O06OT 
0O06OT 
0006/77 
0006/77 
0006/77 
QO06/77 
06/06/77 
06«6/77 
0006/77 
06X16/77 
06X16/77 
06X1077 
08X16/77 
06X16/77 
01/27/81 
06X18/77 
06X16/77 
0008/77 
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State  of  Caufornia— Continued 


RsguUkin 


Rule  No. 


V— Procadure  Bafcra  «<• 


V— ^oceeuw  Bmbto  ttw 


803 
804 
806 
806 

807 
808 
809 

810 
811 
812 
813 
814 
815 
816 
817 


Rule  name 


Conlanis  of  PeMlona 

Scope  of  Older 

Findkigs  .» ........ 

Pleadkig 

Evidence  . 


Falkm  to  Compty  «Mh  Rules 

WWKtaw^  of  Pefilon 

Plaoo of  Iteoiinj  , 
"         oft 


Praiinlnvy  Mellere  . 

OfBctel  NoUce 

CnnMiWiiMii  e  . 


Order  and  Dedalon 

ElfeOive  Dale  of  Decialon  . 
Record  of  Prooeedhigs  . 


Submit  dele 


04ai/76 
04/21/76 
04/21/76 
04/21/78 
04/21/76 
04ffi1/76 
04/21/76 
04/21/76 
04/21/76 
04/21/76 
04/21/76 
04/21/76 
04/21/76 
04/21/76 
OM21/76 


taVefM  Covnly  APCD 


305 

501 

502 
503 
504 
505 
506 
507 
508 
509 
510 
511 
512 
514 
515 
516 
517 


Heering  Board  Faea 
General 


FOng  PeMions 
CoraanlB  of  PeWlona 


PofJUona  lor  Vanances  . 


SwylemenUI  Intefmalion 

Maaera  MKaM  by  ContnH  OMoer  or  Having  Boeid  . 


^MttidravMrf  of  PvMion  . 


Tim*  and  Place  of  Meaing 

Nolioe  of  Moving 

nooonJ  of  ProoeadngB 

Eyiitonc*  . 


OMcMi  Noltoo . 
OecWana  


10^3/81 
11/04/77 

11/04/77 
11*4/77 
11/04/77 
11/04/77 
11/04/77 
11A)4/77 
11/04/77 
11/04/77 
11/04/77 
11/04/77 
11/04/77 
11/04/77 
11/04/77 
11/04/77 
12/24/78 


KamCeiM^rAKO 


106 
306 

581 


Order  tw  IfcaHiHsnl .. 
Hearing  Baerd  Fees  . 
*M»c*HArtideee«« 


Falwe  la  Cemply  wMilWaa 


P1bo#  tf  HBSring  , 


502  General  . 

3B3  FBafPetMana 

SM  CenlMilBof' 
58^ 


S87 
5iS 

sat 

sia 

S11 
»12 
g13 
514 
515 
S1« 
517 
186 
386 
S«1 

sae 

503 

584 
586 

Ha 

S07 


OakMNafea. 


Order tv 


Oala  at  OacMefi  . 


Apipi.  AMHBV  tm  MB  nSSR  A 


Fi*a«  la  CeMpllr  «•!  IMee 


11/1 0/7E 
07/30«1 
11/10/78 

0iay72 
aena/n 

11/18/78 
0600/72 


0a«V72 

otaam 
otmm 
maom 

11/10/7S 

oaao/72 
8a9ar72 
moam 

8800/72 
87/18^4 

11/10/78 
aTHMI 

ii/tan« 

88Mr72 
8H23/78 
11/18/78 

oaaafft 

aB<SV78 


Approval 


06*6/77 
06/06/77 
06*6/77 

oemBm 
omem 

06*6/77 
06/06/77 

cemtfu 

06*6/77 
06/06/77 
08*6/77 
08*6/77 
06/06/77 
06/06/77 


06/27/82 
06/11/78 

08/11/78 
08/11/78 
06/11/78 

oarii/78 

oa/11/78 
0W11/78 
06/11/78 
08/11/78 
08^11/78 
08/11/78 
0W11/78 
081/11/78 
oa/11/78 
oa/11/78 
01/27/81 


03^22/78 
07/08M2^ 
0302/78 

8802/72 
8«/11/8S 
01/22/78 
8W22/72 
88/22/72 
Oa/22/72 
8602/72 

mmm 
mmm 
tomm 
mmm 
88na/72 
88ear72 
mmm 
maxri 
tmttm 
mfiajT% 
wmiK 
nmn% 

WTtfn 

88/11/88 
8aMS/78 
8a««7K 

mnstm 
mam 


State  OF  Cauforma— Continued 


ReguMlon 

Rulefto. 

Rule  name 

SubmUdate 

A.gj- 

506 

510 
511 
512 
513 
514 
515 
516 
517 

Otfrn^  i<  Pfrtilinn       

06O0TO 
06/30/72 
11/10/76 
06/30/72 
06«y72 
08«V72 
0600/72 
07/1 S74 
08OQ/72 

08/2072 

Nofjce  of  Hearing : 

Evidence  .-..._ ..       

Official  Nolioe     

03/22/78 
08/22/72 
00/22/72 

ou?2m 

Oa/22/72 

Decision  „„       -     

FflARtivfi  Date  of  [>Rnininn                        

080277 
08/22/72 

KInga  County  APCO 


l-Qeneral  Previsions 

1 

105 

Older  lor  Abetamenl 

11/04/77 

06/04/78 

Ill f90s 

302 

1(V1S/79 

1M>9/81 

V—Piteedin  Before  the 

501 

Appic^He  Articles  of  the  Heellti  

11/D4/77 

08*4/78 

Hearing  Bond. 

502 

General 

08«V72 

08X2272 

503 

Filng  PelWons  

06«y72 

061122/72 

504 

Contents  of  Petitions  ; ™    .-    

06/3Qr72 

0802/72 

505 

PelHions  for  V»iances .._       

0600/72 

08/22/72 

506 

Appeal  lor  Denial —    

0600/72 

08/2272 

507 

Fnlhm  tn  Cnfirtv  wUti  Riies    

0^30/72 

06/22/72 

508 

506 

0600/72 
06O072 

aaazm 

Dismissal  of  Petition 

08/22/72 

510 

Place  of  Hearing . - - 

07/2V73 

511 

Notice  of  Haarino           —     . ~« 

06/30/72 

08/22/72 

512 

Evidence 

060072 

080272 

513 

Pretiminary  Mattais - 

06OQ72 

08/2072 

514 

Official  Nolioe 

06OQ72 

06O272 

515 
516 

Continuances                  ...........         —       „„...«»»«.....».....     » 

06OQ72 
0600/72 

0802/72 

Decision 

08/22/72 

517 

Eflective  Date  of  Dedskn i 

06/3072 

060272 

519 

Emergency  Variance  

1W1579 

oonso^ 

Leke  Cotinly  APCO 


CD.  1— General  Provisions 
Ch.  VI.  Chapter  IX  Hearing 
BoMd. 

300 
301 

800 
1600 
1601 
1602 
1610 
1611 
1612 
1620 

1700 
1701 
1710 
1711 
1712 
1713 
1714 

1720 
1721 
1722 
1723 
1724 
1725 

1730 
1731 
•  1732 
1733 
1734 

Hearing  Board 

Meeting  Compensation „ 

DTrtfliTi  of  /Mmmmnnt       

02/1077 
0300*1 

02/1077 
02/10/77 
020077 
03Oa«1 
020077 
02/1077 
02/1077 
02/1  (V77 

02/1  (y77 
02/1077 
02/1077 
02/1077 
02/1077 
02/1077 
02/10/77 

02/1 G77 
020077 
02/10/77 
02/10/77 
02/1  (y77 
02/10/77 

02/1077 
020077 
020077 
020077 
02/1077 

06*478 
04/13*2 

06/0478 

PuWic  Hearing  u.,.. 

06*476 
06*478 

04/13/82 

Decisions  

Effective  f>ale 

06*478 
06/0478 

TnvmcricMs   -«.■ 

08*478 

Fees         

06*478 

C*^)ler  X  Variances:  Ariida 
1  Interim  Variences 

06*478 

06*478 

06*478 

06*478 

06*4/78 

06*478 

Progress. 

06*4/78 
06*478 

06*478 

06*478 

06*478 

06*478 

06*478 

AiUde  IV  Prooeduie. 

06*4/78 

06*478 

06*4/78 

06*478 

08*478 

3W72 
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Tittn  HV  Ttfa  VI  .„ 
I— Gwil  PwwMons  . 


y-froe«dura  ,-.. 

Bitofs  Vm  HMrinQ  Bosfd . 


FWsNo. 


I— Ganm  PitwWan . 
lll-FeM 


V— Pnxadura  BMore  «M 
HsarioQ  Bowd. 


173S 
1738 

„__ 

3.1 

5.1 

&2 

5J3 

5.4 

&S 

5.8 

5.7 

5J 

5.9 

5.10 

5.11 

5.12 

5.13 

5.14 

5.15 

&16 

5.17 

106 

305 

501 

502 
503 

504 
506 
506 

507 
508 
509 

510 
511 
512 
513 
514 
515 
516 
517 
519 


fUsnama 


SchMUs  o(  Fns  tor  PkiM  . 
Onlar  kr  AbeHmanl 


Appl.Af«d8(a(ttwHasllh&S#atyCoili  . 

Ganaral 

FlngPstltora 


CwMsiMi  of  PMWons  ». 
Pfltfions  tor  VwisnoM . 
A(]|Ml  tar  OanW  . 


Falurs  to  Comply  wW  Riin 


OmUaM  01  PaWon  .... 

Place  ol  Haaring 

NoMce  o(  Having 

RaooRl  o<  Prooaadnga  . 


Official  Nolica . 
Conlinuanoea  . 


Daciaion  , 

EltocUva  Data  ol  Dadalan  . 

Onlar  tor  Afaatamant 

Haaring  Boaid  Fees  . 


AnHcaUa  Artdaa  ol  the  HaaWi 
Qanaral  . 


Rkig  PaMona  

Cortanto  ol  PaWona  . 
PaWona  for  Varianoaa 

Appaal  tor  Oanjal 

Faikm  to  Comply  wHh 


of 

Plaoe  a«  Healing 
Noliceo* 
E^ridanca 


Official  Nuliua . 
ConHnuancaa  . 
Dadalon  . 


Eltodive  Dale  o(  Dadston  . 
Emergency  Vaiianca  


SKnUlc 


County  APCO 


VI— Procedure  Before  the 
Hearing  BoanL 


600    AppL  Articles  ollheHeaim&Saialy  Coda  . 


601 
602 
603 
604 
60S 
606 
607 
608 
609 
610 
611 
612 
613 
614 
615 
616 
618 


General  

Ring  Petitions  

Contents  ol  PatHions  ... 
Palilions  for  Variances  . 
Appeal  for  Denial  . 


Failure  to  Comply  wim  Riiaa 

Answers  

Disinissal  o»  PaHton 

Place  o(  Hearing 

Notice  ot  Hearing 

Evidence 

Prefcninaiy  Matlare 

Official  Notice 

Continuances 

Decision .i 


Effective  Dale  of  DecWon  , 
Hearing  Board  Feea  


Mandodno  Coumy  APCO 


A'sr' 


fttnvn 

0804/78 

oenom 

0604/78 

03«M1 

04/13^2 

08«V72 

oaB2m 

08«y72 

aamm 

otao/n 

auam 

oeaom 

0902/72 

oeaofT2 

0902/72 

oeaom 

0002/72 

oBiaom 

002072- 

otaom 

0802/72 

otaom 

oaa2m 

oaaom 

0V22/72 

06«V72 

0802/72 

oeaom 

0H22/72 

oeaom 

0802/72 

oeaom 

0902/72 

oeaom 

0802/72 

oeaom 

0002/72 

oeaom 

00/22/72 

oeaom 

0902/72 

oeaom 

0902/72 

02/07/89 

04/16/91 

04/11/83 

11/1803 

02/07/89 

04/1601 

04/11/83 

11/1803 

04/11/83 

11/1803 

02AI7/89 

04/1601 

02/D7/89 

04/1601 

oex>7/89 

04/1601 

oemm 

09/22/72 

06/03/72 

0V22/72 

0603/72 

0802/72 

0603/72 

0802/72 

1W1S/79 

120801 

oeaom 

0aO2/72 

oeaom 

00/22/72 

oeaom 

0902/72 

oeaom 

09/22/72 

oeaom 

0902/72 

oeaom 

0802/72 

0207/89 

04/1601 

08/08/77 

01/10/75 
0606/77 
06/08/77 
01/1  (V75 
01/1(y75 
01/1 W75 
01/1 CV75 
01/10/75 
01/10^75 
0606/77 
01/1(y75 
01/1(V75 
01/1(V75 

oi/iara 

01/10/75 
01/1(V75 
01/1(V77 


320    Haaring  Board  Faaa  ... 
510  I  Ordare  for  Atiatamenl  . 


0SO3/79 
11/1(V76l 


08/16/78 

08/22/77 
08/16/78 
08/1  ar78 
0802/77 
08/22/77 
0BO2/77 
08/22/77 
0802^7 
08/22/77 
08/16/78 
08/22/77 
0602/77 
08/22/77 
08/22/77 
08/22/77 
08/22/77 
0802/77 


1(V13O0 
11/07/78 
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Heg<a«nn 

RufoNo. 

Rulename 

SulimildBte 

Aigj- 

VI— Hewing  <n)  Variance 

600 

610 
•15 
616 
618 
620 
640 
650 

105 
305 
501 

502 
503 
504 
506 

507 
508 

509 
510 
5t2 
513 
.514 
515 
516 
517 
519 

Authorization 

Petilion  Proeedwe  

04/1904 

04/1904 
06/07/79 
060602 
060602 
11/10/76 
11/10/78 
11/1Cy78 
0201/72 
02/21/72 
0201/72 
08/02/78 
07/1 9«3 
0802/78 

oeaom 
oeaom 

0802/78 
06OV72 

oeaom 

0800/72 
06OQf72 
0602/78 

oeaom 
oeaom 
oaom 
oeaom 
oeaom 
oeaom 

07/1903 

120504 
12/06/84 

- 

Interim  Variance 

11/1002 
11/10/82 

ModMcabon  of  Increments  o(  Progrees  Seh.  

11/10/82 
11/07/78 

Record  of  Proceedhigs 

1107/78 
11/DW78 

Part  yi  H^fiiinj  pofflid  

osa^m 

1— Qanaral  PiovWona 

Ill— Fees 

Part  XII  Varonces  ...    -_     

Part  XHI  Meetings ™..l _      — 

Order  tor  Abalsmani .     

HoarInQ  Roarrt  Fees  .  u. ....i »..» 

0SO1/72 
OSOl/72 
06/14/78 
0201/84 

Ami  Artirtni  nl  Itw  Hnaffi)  A  Rtfalv  Cnria    

06/14/78 

Hearing  Board.. 

Gftnnr^                  

O8O072 

FMirx]  PflWiona 

Contents  ol  PelMons  

Appeal  lor  Denial _    

06n4/78 

oorzim 

Failure  to  Comply  wiVi  Riiaa  

OOOZ/72 
0802/72 

Diamiasal  ol  Petition „ . — 

Plara  ol  Heving 

oam/T2 

08/14/78 

Fv*fl«ocfl               

09/22/72 

rnitiii>Bij(  lytalUNi          - 

09/22/72 

Official  Noltoa -    _         

0902/72 

Decislan                                  _    

Ffftrttvn  Pnl*  nf  DftcMnn                         

0»f22m 

0201/84 

Hodac  CauMy  i^PCO 

1— Ga«aialT>rmialons ._ 

IV— Proaadwa  Before  the 
Having  Bowd. 

15 
4.1 

42 

43 

4.4 

4.5 

4.6 

4.7 

4.8 

4.9 

4.10 

4.11 

4.12 

4.13 

4.14 

4.15 

4.16 

4.17 

Ortfsr  tor  Abalem«it .- 

Ami  Artirintt  nl  thn  H*tft)  A  SaMv  Codft  - 

0600^72 

oeaom 

oeaom 
oeaom 
oeaom 
oeaom 

06«V72 

oeaom 
oeaom 
oeaom 
oeaom 
oeaom 
oeaom 
oeaom 
oeaom 
oeaom 
oeaom 
oeaom 

0602/72 
09/22/72 

General  

Fume  Fetiions  

Contents  ol  Petilions      - 

09O2ff2 
0902/72 
0602/72 

rsitllluiis  for  Vyiances     

09/22/72 

FaHum  to  Corailv  with  Rulai 

0afZ2fT2 

%jnn/on 

00/22/72 

Dismissal  at  Psttion 

0802/72 
0602/72 

NoNce  ol  He«^       .„.. . - 

0(02/72 

EvidsoM    r. 

Prvlinrintfy  Mattws                       

0902/72 
09/22/72 

, 

OfictalNotfoe 

Conlinuanocs „ 

Etfodive  Data  o»  Decision  ...- 

09/22/72 
0902/72 
06S2/72 

otmm 

Mo|aM  Oaaait /KIMO  (lea  Angalaa  tLAl  nvaialdB.  San  Banardtaa  [tm 

V— Procedure  Before  Via 

Hearing. 



lA-SOl    General        

oznom 

0606/77 
06O8OT 
11/04/77 
02/10/78 
0606/77 
1104/77 
06S3iff9 
11/04/77 
11/94/77 

09/22/72 

LA-602    Rung  Petilions  

1 /K-AOA    P1iv:a  of  Hmvlnn                

0908/78 
09OV78 

nivnraiils  (lerainy  jSQI               , 

1201/78 

nvanirto  Hkn  r<i>ffii«M  f/ff - 

0V14/78 

RivarMa  Place  ol  Hearin»«ao  ..._ 

S8    General  501 -. 

5SP    AsfiiitMvw  tn  5irTtf  Riairmn  501  1  

06OV78 
1201/78 
010701 

S8    FBng  Petitions  502 _     — 

12/21/78 

SB    Place  of  Hearing  509 —       

12/21/78 

38674 
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RaguMon 


RtiaNa 


(Us  nana 


Vm-Oidera  tar  AbalanMnI 


VI— Prooeckn  Befora  I 
nvonng  dObTQ. 


vm-CMara  AbMairanl 


SubmtdMs 


503 

504 
506 
506 

507 
508 
500 

510 
511 
512 
513 
514 
515 
517 
801 
802 
803 
804 
806 
806 
807 
808 
808 
810 
811 
812 
813 
814 
815 
816 
817 
600 

601 
602 
603 
604 
606 
606 
607 

eoe 

608 
610 
611 
612 
613 
614 
615 
616 
617 
800 
801 
802 
803 
804 
806 
806 
807 
808 
808 
810 
811 
812 
813 
814 
815 
816 


CortmH  of  PaMians  ^ 
PsMons  for  VMrioflcwB  .. 


Amaal  Ihm  OarM  „.    

FaHuiB  to  Comply  nWi  Rulas 

nanHaaal  01  PalWan  __     .         

Nolloa  ol  Having 

Evidanoa 

CmaatNiikm 

ConHnuancs* 
Oacjslon 


Effadiws  1Mb  of  Dadaion  . 

FMkiga  

Ganaral 


Oidar  tor  Abalamanl . 
rang  raaaona  .,......„ 

Conlanls  a<  PalMona 

Scopa  ol  Ordar 

Fndnga 


Evidanca 

Falwe  lo  Comply  with  Rulas 

WWOawal  o«  Pattkm  .„ 

Plaoa  ol  Haaring 

Notica  ol  Haaring  . 


OllicW  Nonce 

ConUnuanca 

Omar  and  Oadaian 

Effaciive  Data  ol  DacWon 
Ganaral  


Flng  Peliliona  

Contents  ol  PaMiona  -. 
Pa«lions  lor  Variances . 
Appeal  Irom  Denial 


Faiura  to  Comply  wWi  Rulaa 


WMhdrawBl  ol  Paliton  . 

Place  ol  ileering 

Notice  ol  Heering 

Evidanca  . 


Record  ol  Pmceadnga  . 

Pretminary  Maaars 

Official  Nonce 

ConUnuancas 

Oedeicn „ „ 


Ellacllw  Dato  ol  Oadalon  . 

Emargancy  Variances 

General 

Ordar  tor  Atntamanl 

Flng  PalWons  ....„ 

Contents  ol  PeWiona  

Scope  olORlar 


Evidance 

Falue  to  Comply  with  Rutoa 

WWhOewal  ol  PatMon 

Place  ol  Healing 

Notice  o(  Haaring . 


OMdriNotica. 
ConHnuanoe ... 
(Mar  and  Dadiian . 


Efadk*  Oaia  ol  Dedalon 


0602/78 
06/0V77 
06X12/76 

osmun 

06/06/77 
06/06/77 
06/06/77 
0606/77 
06/06/77 
06/06/77 

oemsfn 
oemm 

06A16/77 
06/06/77 
06X18/77 
06«6/77 
06/06/77 
OBKX/n 
06/06/77 
06/06/77 
06/D6/77 
06/06/77 
06/06/77 

ouxm 

06X)6/77 
06/06/77 
06/06/77 
06/06/77 
06/06/77 

wmrn 
ixmm 

02X16/86 
02X16nS 

ozxions 

02X16/86 
02X16/85 
02XW8S 
02X16/85 
02XI6«5 
02XIW85 
02X16/85 
02X16/86 
02X16/86 
02X16/85 
02X16/86 
02XI6n5 
02X16/85 
02X16/86 
02XI6/B6 
0ZX»86 
a2X16«6 
Q2X16nS 
02X16«5 
02X1»85 
02X16/86 
02XI6«6 
Q2Xie«6 
02/06/86 
02X16/86 
02X16/86 
a2XW85 
02X1WB5 
02X16/86 
02XI6«6 


a2Xia«6 


^•sr 


03/28/79 
06/14/78 
06^4/78 
06ri4/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
09MI8/78 
0aO8/78 

oax»/78 

09X16/78 
0SX>8/78 
0eX>8/78 

oexie/78 

0008/78 

oamsfn 

08X18/78 
08X18/78 
08X16/78 
0008/78 
00108/78 
08X)W78 
08X18/78 
08X16/78 
07/13/87 

07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07713/87 
07/13/87 
07/13/87 
07/18/87 
07/13/87 
07/13/87 
07/1 3«7 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/13/87 
07/1 3«7 
07/13/87 
07/13W7 
07/13/87 
07/13/87 
07/1307 
07/1 3«7 
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RagUMon 


Rule  No. 


Ruleneme 


Siiim«<j 


*'sr' 


)Mei>ilall'1UMiaa<ttlsiis| 


IV— Permit  Says 

Reg  V-PermH  

Operate  Regs  

Reg  Vl-Procedura  Betora 
Itia  Hearing  Boafd. 


Vtl— Prooadum  Betore  the 
Hearing  Board. 


V—Entorcement  &  Penalty 
Ads. 

V»— Hearing  Board  &  Vari- 
ance Procedurea. 


V— Enioroamsnl  &  Psnaty 

Ads. 
VI    I  tearing  Board  a  Vart- 

ance  Procedues. 
VU—Piocedure  Betore  t« 

Hearing  Board. 


404 
522 
523 
601 

602 
604 
60S 

606 
607 


611 
700 

701 
702 
703 
704 
705 
706 
707 
706 
709 
710 
711 
712 
713 
714 
715 
716 


Emargancy  Variance 

Analysis  Fees  - 

PamnilFeea 

Ganaral  


F9ng  PatHions  — .».....». 

PstHion  lor  Variance 

Appeal  Irom  Denial 

Falure  to  Comply  Rdaa  . 

/Answers  - _ 

Qsiiissai  Ol  reaoon  ._.«. 

Place  d  Hesring 

Evidence  . 


Appl.  Artidae  ol  tie  HeaMi  &  Saialy  Coda 
General 


FlngPetKona  

Contents  d  Petitimia  ... 
Petitions  tor  Variances . 
Appeal  trom  Denial  . 


Failure  to  Comply  with  Riiaa 

Answers ......»»»..... 

Dismissal  d  Petition ___ 

Place  of  Hearing ___ 

Notice  d  Putic  Heering 

Evidence  

Preliminafy  Hilallars 

Official  Notice 

Continuances 

Decision 


Eltocllve  Date  d  Decision 


10/15/79 
06a2S1 
06X16/77 
06X16/77 

OaOBfTT 
06X16/77 
06XI6OT 
06X16/77 
06X16/77 
OB/OBfT? 
06X16/77 
08X»77 
06X16/77 

04/10/75 
04/10/75 
04/10/75 
06X16/77 
06X16/77 
06X16/77 
06X16/77 
06X16/77 
06X16/77 

oemerrf 

06X16/77 
04/1  (y75 

04/1  (y75 

04/10/75 
04/10/75 
04/10/75 


North  CoaalUnMad  AOMD 


300 
310 
320 
340 
350 
510 

600 

610 
615 
616 
618 
620 
630 
640 
650 


PerniKFees  - 

Permit  Fee  Schedules  . 
Hearing  Board  Fees 


Technical  Report— Charges  For 

Fuel  Burning  and  Power  Generation  Surehargaa  . 
Orders  for /Abatement ™ 


/Kuthorizalion  . 


Petition  Prooedwe  — 
Emergency  Variancea . 
Interim  Variance . 


IModitication  d  Increments  d  Progress  Sch. 

Hearing  Procedures - 

Decisions  - 

Record  of  Prxweedhgs 

/kppeaJ  d  Decision 


1(V23«1 
10/23ai 
0SS3/79 

ii/iar76 

02X13B3 
11/1(y76 

03/14/84 

0311*16* 
06X17/79 
08X)6n2 
08X16n2 
11/10/76 
11/1  (y76 

ii/i(y76 

11/10/76 


Northern  Sonoma  County  APCO 


300 

310 
320 
340 
510 

600 

610 

615 
620 
630 

640 


Pem*  Fees  .i. 

Pemit  Fee  Schedules 

Hearing  Board  Fees  

Technical  Reports— Chargaa  For  . 
Orders  tor  Abatement 


Petition  Procedurea  ... 

Emergency  Variance 
I  leering  Procedures  .. 
Decisions 


Record  d  Proceedbigs  . 


10/23/81 
10/23ni 
05X17/79 
11/10/76 
11/10/76 

11/10/76 

11/10/78 

06X17/79 
11/1(y76 
11/1  (y76 
11/1076 


06n8ni 
o*iz3m 
vet\*m 

0W14/78 

00^4/78 
09/14/78 
09/14/78 
OS/14/78 
00/14/78 
09/14/76 
09/14/78 
09/14/78 
09/14^r8 

06/14/78 
06/14/78 
06/14/78 
09/14/78 
09/14/78 
09/14/78 
08/14/78 
06/14/78 
09/14/76 
09/14/76 
09/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
08/14/78 


04/13/82 
04/13/82 
10/31/80 
08X12/78 
11/18/83 
06X12/78 

12X16/84 

12X15/84 
10/31/80 
11/1(V82 
11/10/82 
08X12/78 
08X12/78 
08X12/78 
08X12/78 


04/13^2 
04/13/82 
10/31/80 
08/16/78 
08/16/78 

08/16/78 

oa/iomi 

1(y31/80 
08/16/78 
06/16/78 
08/16/78 


I7« 
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STATE  OF  CMJFORMA-ConliniMd 


(WiNo. 


(GO 


rOiMW»*»CP 


Submit 


V-^reowkra  Baton  flw 
HMfinQ  Boflffd. 


V'  Procedure  Befare  Ihe 
Healing  Boanl 


•02 

•03 

701 

702 
703 
7W 
707 
708 
708 
710 
711 
712 
713 
714 
715 
718 


.       Ceiiafcna.»iili<u»ii.«r8rtMiMi<lirlitMMMitB  . 
TwtvkM  Riparti,  Cliai9M  iBf  _™- 


krVarfavea. 


of 
el 

01  HMHRI 


BtodvalMearOecWon 


tAIr 


40 
42 
•03 
•04 
•06 
701 

702 
703 
704 
706 
708 
707 
708 
700 
710 
711 
712 
713 
714 
715 
716 


EMHvaon  to  fUi  804  . 
Qanafil 


RhigPeMlani 


PiWonetorVerlancae. 
A(ipael  tor  DenW  . 


Fake*  to  Carftf  «H8i  Rutoe 


DUtnUael  e«  Pe««on  . 
Ptacs  of  HMffng  , 
Noltoeori 
Evktonce 


OMkMNoMoe. 
ConOnuancaa  . 
Oaciaton  . 


EflacttveDatoofOedaian  . 


70 

71 

74 

801 

602 


Pennll  Fees— StaNonaiy  Souce  . 

Hearing  Board  Fee*  

AgrioAnl  Burning 


Proeedue  Before  the  H«ar»ig  Board 

BraakdOKWi  CondHions:  Emergency  Variancee  ..... 


San  Mage  CawNy  AKO 


11/1878 


Permit  Fees  

Annual  PemM  Renews  Faee  . 
Hearing  Board  Fees 


Teetinical  Reports— Chergea  tor  . 
General  


Request  kx  Hearing  ... 
Contents  o(  Pelilians  ... 
Petilians  lor  Variances . 


1W15/7» 
OZ/21/72 
0«!««1 
10/1578 
060379 
01/1075 

06«W1 
1«13OT 
10/1*77 
01/10/75 
11/13/77 
10/13/77 
ian377 
01/10/75 
01/1075 
01/1075 
01/1075 
10/13/77 
01/10/75 


0201/72 
02/21/72 
10/13/77 
1(V13/77 
10/13/77 
01/10/75 

1(V13/77 
10/13/77 
10/13/77 
01/1075 
10/13/77 
01/1  (V75 
10/13/77 
10^3/77 
10/13/77 
01/10/75 
01/1075 
01/10/75 
01/10/75 
10/1377 
01/10/75 


11/08/82 
0SS3/78 

oons/ao 

04/14/84 
04/14/84 


07/19/83 
07/25/73 
10/23/81 
06/30/72 
07/13/78 

1003/77 
06«V72 
06/3072 


APJ2- 


oanvTS 


OG/ia«i 

06(31/72 
0403/82 

05/1  Ml 
06n8«1 
06/14/78 

04/23A2 
11/15/78 
11/15/78 
•8/14/78 
11/1678 
11/15/78 
11/1578 
08/14/78 
06/14/78 
08/14/78 
08/14/78 
11/15/78 
08^478 


06/31/72 
06/31/72 
11/15/78 
11/15/78 
11/15/78 
06/14/78 

"  11/15/78 
11/15/78 
11/15/78 
06/14/78 
11/15/78 
06/14/78 
11/15/78 
11/15/78 
11/15/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
11/15/78 
06/14/78 


06A)1/83 
01/26/82 
06/18A2 
12A)6n4 
12/DS«4 


02A)1/B4 
06/11/77 
07/06/82 
08/22/72 
07/30/79 

0601/78 
Oe/22/72 
06/22/72 


/  Vri.  M.  Nbl  M4  / 


||%H.««S/ 


State  OF 


Hapt^an 

IWaNB. 

MaaaM 

S.M«» 

-C- 

7» 

80 
•2 
•8 
•4 
86 
88 
•7 
•8 
86 
SO 
•1 
•6 
88 
97 
98 

tattftaaitaW 

mnm 
mam 
maim 
mam 

•M072 

tonvrr 

080072 
0*30/72 
0M072 
0*3072 

mam 
mam 
mmm 

10/1377 
07/iy7> 
060379 

•■ea/n 

Fatiirrlff  fim^  iriFi  ttutrt 

0102/72 

0802/72 

-'     ■   ■  -    fr  n 

naoaafHsaMB - 

NoiDaalHaartnB 

r  'ifi  n  , 

•M2/72 

oaoi/n 
08oay72 

•8/22/72 

nai>ifi  Ntffrt                                           

mi22/72 

r*    »                                  ■ 

0*22/72 

Dadaion 

Fffntrt  Dato  0*  r>TrWtr    

080272 

0802/72 

Coraplanoa  Behadtta - 

•  ooawn 

0*31/78 
07/3079 
e*28t91 

301 
302 
303 
304 
306 
308 
307 
308 
300 
310 
311 
501 

502 
503 
504 
S06 
506 
507 
S08 
500 
510 
511 
512 
513 
514 
515 
516 
517 
518 
520 
521 


Aukcri^r  to  Ccnakuct  Faa  . 


Pemrit  Fee 

Pamil  FaeSdwMaa 

HMring  BoOTt  Fsm  — 

EfiilMkin  SOIVO0  T6flllnQ  wl  Evriuitfton  f 

toT! 


RsportaOiaraaa  tor  _ 
Riiaa  and  RagiMlanaoiargaa  t 

Ccplae  Chaigaa  tor 

Fiutsailimri  riiii<lalliiii  riiii . 
SpacW  Bum  PamM  Fee 


AwLAf«ctaea(8iaHea»tSMBlyCada  . 


rWig  rMmw  ' 


PiMlons  for  ViitanoM . 
AppsH  tor  DwiW  . 


F^hjre  to  Comply  wNh  RtiM  (MXm  08^22/72. 


ol 

naoa  or  navwig 

.  *  -*       .  .  .     . 
pwaoe  or  neamg 

EvMsnoa 


ConipOanoa  Sohaduto . 


unnai  Noaoa  . 
Corttnuarcaa  . 


E8ac8va  Oato  m  Dadaion 
Efnargartoy  Variance 


Braetodown  ContMona:  EwiargwirY  Vailanoa  . 


060379 
0GO3/79 
060379 
060379 
06/2379 
060379 
06/23/79 
06/23/79 
0603/70 
0603/79 
06OV79 
11/1  WTO 


11/1078 
1003/74 
1tt2374 
0*30/72 

0*3072 
0*3072 
100374 
0603/79 
100374 
100374 
100374 
100374 
iai2V74 
10/2374 
1*2374 
100374 


88/1M2 
12/0*81 
12«8«1 


iaiDW81 

laDwn 

120*81 

i2ma«Bi 
imani 
iMisni 

10m4/77 

000272 
10(04/77 
0*22/77 
0*22/77 
0*22/72 

0BO2/72 
00/22/72 
0*2277 
12/00/81 
0*2277 
0*22/77 
0*2277 
0*2277 
0*2277 
0*22/77 
0*22/77 
0*22/77 
11/1(M2 


Saw  Ulla  OtliU  AFCD 


lit— Taaa 

301 
302 
30S 
304 

801 

802 
803 
804 
806 
806 
807 
808 
800 
810 
811 

Faaa                    

1*23*1 
0eiDS«3 
02OM0 
0^2*80 
11/1078 

11/1078 
11/10/78 
11/1076 
11/1078 
11/1078 
11/1*78 
11/10/78 
11/1078 
.   11/1W7B 
11/1*78 

8*1*02 

SfitwdiiH  fl4  Feae                                   

11/1*83 

06/1  Ml 

06/1*81 

V— Procedure  Balora  t» 
Having  Board. 

1 1  ^  _ ,  '  -  -  ft  1  -     J  ^  —  —  — 

0*04/78 

Flrxj  PelHInnt     

oam/78 

08/04/78 

Pitthna  fnr  Vvtoirtt 

08*4/78 

AmadlvDanW 

0M4/78 

Fdkm  to  Cnmntr  wlh  Ridaa 

0M4/78 

* 

08*4/78 

08*4/78 

Plnarfkig                                                       ....                  .. 

0M>4/78 

tntmlwi/ n*  fiUlii              

0*04/78 

OMM/78 
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STATE  OF  OuFonMA—Cominuad 


RigUUon 

Ri*No. 

RiianwK 

SutaMdM 

A*Sg- 

•12 
•13 
•14 
•IS 

•1« 
•17 

EvkMea  

11/KV7B 
ll/IOWS 
11/1«78 
11/HWJ 
11/1  (V7« 

unom 

ctnvn 
omvn 

OMM/78 

oinvn 
otnvn 
oanvn 

OMcWNolM     

Cmtkmtnjm  .    _   .     

OKWon 

ElM*«Dii.afDMWn                       

lOMn^AKO 


310 

211 
SOI 


60S 

804 


•07 


•10 
611 
612 
614 
615 
S1« 
510 


PNMnt  lor  VflnwMr  CwitoMi 
kamOwW 


FtliOT  tB  Cemviy  ««h  rUn 


E«K«M  CM*  o(  D«Won  . 


cboam 
osaatn 
tsaofn 

teaam 

OBoan 
osaarn 
osasfn 
(Koa/n 
0613am 
Koam 
oBoa/n 
OBoan 
tfBoam 
oBoan 
oBoarn 
oBoam 


OG/IVtl 

oe/i««i 

06/1 WI1 

06/1M1 
0G/18«1 

os/ia«i 

06/1  Ml 
0G/1M1 
06/1««1 

oe/iwii 

06/1 IM1 
06/1««1 
06/IWtl 

06/1  a«i 

06/1  Wtl 
06niM1 

06na«i 


4.1 

4^ 

4.3 

4.4 

4.5 

4J 

4J 

4J 

4.10 

4.15 

A2a 


A(|l  Swiwa  of  Mm  Hm»  •  Sili^  Ca*  . 


VW-CMws  tor  AbManwit 


303 

501 

501.1 

soz 

503 
504 
504.1 
506 
500 
507 
508 
508 
510 
511 
511.1 
512.1 
513 
514 
515 
51  ( 
517 
518 
•01 


AmMvo*  M  Sral  Bwmn 
Pint  PiWcin 


CenlMti  ol  PMHom  QMMon) 
tor  V(  ■ 


)MHlrem««iichV«taBM«*nMMto«Md  . 

AppMl  torn  0«nM  RMMon)  _._ 

FiiwtoCoi«plyii«hHulw  


rWDm  or  nMnnB  • 
N(No*oi» 

E^Mmcc 
SUipoanw . 


Pratawtng  Conimnnv . 


OwMon  (OHiMuii)  _... 

F«idk<gi  an)  Dadiion 

Ein«g«icy  VaitaM  Procaduwi"   ■ii'iii'idoiiitiii" 

Fndngi  (DaWkin) ,. 

(Mm^Hwtmmi*   Oaiaiii 


11/21«8 

07/11/74 
07/11/74 
06a»82 

10/13/77 
10/13/77 
07/H/74 
07/18/74 
07/18/74 
87/H/74 
07/11/74 


-*—- " 


02/03/83 
82/10/78 

12/17/79 
07/1 W83 
0602/78 
1023/81 
10/23*1 
12/17/78 
02/10/78 
02^0/76 
02/10/78 
02/10/78 
02/1(y78 
02/1<V78 
02/10/76 
02/10/76 
02/1 V78 
02/10/78 
02/1 IV76 
02/10/78 
02/10/78 
02/1  (V78 
02/10/78 


04/1 2M 

0W22/77 
01/22/77 
0802/77 
11/14/78 
11/14/78 
08/22/77 
0802/77 
08/22/77 
0W22/77 
0tt22/77 


11/1WB3 
08/14/78 

0lO8«1 
02/01/84 
0308/78 
07/08«2 
07/06n2 

oeoa«i 

06/14/78 
08/14/78 
01/14/78 
08/14/78 
08/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
08/14/78 
06/14/78 
06^4/78 
08/14/78 
06/14/78 
08/14/78 
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State  of  Caufornia— Continued 


Reguialion 


RulaNo. 


Rule  name 


Subintdate 


Approval 


Mt-Fees 


V— Procedure  Before  the 
Heating  Board. 


V— Hearing  Board  &  Proce- 
dures. 


V)— Variances 


802 
803 
804 
805 
806 
807 
808 
809 
810 
811 
812 
813 
814 
815 
816 
817 


Order  for  Abatement . 

Filing  Petitions  

Contents  of  Petitions 

Scope  of  Order  

Findings  

Pleading 

Evidence  — 


Failure  to  Comply  with  Rules 

Withdrawal  of  Petition 

Place  of  Hearing  

Notice  of  Hearing _ 

Preliminary  Matters 

Officiai  Notice 

Continuance 

Order  and  Decision 

Effective  Date  of  Decision  


0en2/76 
02/10/76 
02/1  (V76 
08/02/76 
08/02/76 
02/10/76 
02/10/76 
0Z/1{V76 
02/10/76 
02/1(y76 
02/10/76 
08/02/76 
02/10/76 
02/10/76 
08«)2/76 
02/10/76 


Stanislaus  County  APCO 


301 
302 
303 
304 
305 
501 

502 
503 
504 
505 
506 
507 
508 
509 
510 
511 
512 
513 
514 
515 
516 
517 
519 


Permit  Fee  Schedules  

Analysis  Fees  

Technical  Report-Charges  for 
Hearing  Board  Fees 


Appl.  Articles  of  the  Health  «  Safety  Code  . 


General  

F»ng  Petitions  

Contents  of  Petitions  — . 

Petitions  for  Variances 

Appeal  for  Denial  ~. 

Failure  to  Comply  with  Rules 

Answers 

Dismissal  of  Petition  

Place  of  Hearing 

Notice  of  Hearing 

Evidence  _.-.. 

Preliminary  Matters 

Official  Notice 

Continuances 

Decision 


Effective  Date  of  Dedsion 
Emergency  VariarKe  


Sutler  County  APCO 


5.0    General  ... 


5.1 

5.2 

5.3 

5.4 

5.5 

5.6 

5.7 

5.8 

5.9 

5.10 

5.11 

5.12 

5.13 

5.14 

5.15 

5.16 

5.17 

5.19 

6.0 

6.1 

6.2 

6.3 


Hearing  Board  . 

Procedures 

Heatings  . 


Contents  of  Petitions  tor  Hearings 

Request  for  Variances 

Appeal  from  Denial  

Failure  to  Comfily  with  Rules  

Answers  - — 

Dismissal  of  Request  for  Hearing  .. 

Place  of  Hearing 

Notice  0(  Hearing 

Evidence - - — 

l^eliminary  Matters — - 

Official  Notice - 

Continuances  

Decision 


Effective  Date  of  Decision  , 

Record  of  Hearing  

Variance  Applicability - 

Interim  Variances  . 


03/28/81 
11/08/82 
06/30/72 
0600/72 
07/25^0 
08/02/76 

06^0/72 
08/06«2 
08/02/76 
06/30/72 
06/30/72 
06/3Ckf72 
06/3072 
06/3072 
03/30/72 
08rtl2/76 
06/30/72 
06/30/72 
06O0TO 
06/30/72 
06«V72 
06^0/72 
0603/79 


Limitation  on  Granting  Variance 

Board's  Auth.  to  Impose  Req.  on  Variances  . 


01/28/81 

01/28/81 
0108/81 
01/28/81 
01/28«1 

oioarai 

0108/81 
01/28«1 
01/28«1 
01/28/81 
01/28/81 
01O8«1 
01/28/81 
01/28/81 
01/28/81 
01/28/81 
01/28/81 
01/28«1 
01/28/81 
01/28/81 
01/28/81 
01/28«1 
01/28«1 


06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 


06/1 8n2 
06/01/83 
0902/72 
0902/72 
12/09/81 
0802/77 

0902/72 
11/10/82 
08/22/77 
09/22/77 
0*22/72 
09/22/72 
09O272 
0902/72 
0902/72 
0802/77 
09/22/72 
0902/72 
0902/72 
0902/72 
0902/72 
09/22/72 
06/1 8«2 


04/12/82 

04/12/82 
04/12/82 
04/12/82 
04/12/82 
04/12/82 
04/12/82 
04/12«2 
04/12/82 
04/12/82 
04/12/82 
04/12/82 
04/12/82 
04/12/82 
04/12/82 
04/12/82 
04/1 2«2 
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Variance  Action 
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SutmtdMe 
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01/28/81 
01/28/81 
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01/28/81 
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5.2 

5.3 

5.6 
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5.9 

5.11 
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5.15 
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11/10/76 
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06/30/72 
06/30/72 
11/10/76 
06/3072 

06/30/72 
10/23/74 
1003/74 
10/23/74 
06/30/72 
06/30/72 
06/30/72 
06/30/72 
06f30m 
OiOOm 
06/3Or72 

06/30/72 
10/23/74 
06Q0/72 
06/30/72 
06/30/72 
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02/10/77 
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02/10/77 
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02/D3«7 
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Rule  No. 


Ill-F» 


VII— Procedure  Before  I 
Heering  Board. 


09B1/77 
12/09/81 
12A»/81 
09li2f72 
09C2/72 

oaatm 

09/22/72 

09«2/72 
0e«2/77 
06/22/77 
08C2/77 
09(22/72 
09/22/72 
09/22/72 
09/22/72 
09/22/72 
09/22/72 
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09/22/72 
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08/22/77 
09/22/72 
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IV— Fees. 


V— Procedure  Before  the 
-  Hearing  Board. 


05/27/82 

12/06/79 
12/06/79 
12/06/79 
12A16/79 
12A16/79 
12/06/79 
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70S 
706 
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714 
715 
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Dismissal  of  Petition 
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Notice  of  Hearing 

Evidence  


Official  Notice . 
Conbnuances  . 
Decision 


Effective  Dale  of  Decision 


Submit  dato 


02/10/77 
02/10/77 
02/1077 
10/23/81 
02/10/77 
02/10/77 
02/10/77 
02/10/77 
02/1  (V77 
02/10/77 
02/10/77 
02/10/77 
02/10/77 
02/1  (y77 
02/10/77 
02/10/77 
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40 
41 
42 
43 
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113 
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128 
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5.11 
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5.14 

S.15 
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Hearing  Board  Fees  

PerniK  Fees 

Technical  Reports— Charges  tor 
General  


Fling  Petitions  

Contents  ot  Petitions — .. — ......... 

Petitions  lor  Variances - - 

Appeal  from  Denial,  Suspension,  Condtional  Approval  .... 
Petitions  for  Abatement  Orders  or  Invocation  of  PemMs  . 
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Evidence >-■ — 
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Cortfnuances  


05/23/79 
07/19/83 
10/23/81 
04/21/78 
06Q3/79 

05/23/79 
06/23/79 
05/23/79 
0603/79 
11/10(76 
11/10/76 
11/10/76 
11/10/76 
11/10/76 
0SO3/79 
0603/79 
11/10/76 
05/23/79 
06/23/79 
0503/79 
0503/79 
11/10/76 
11/10/76 
0503/79 


050082 
0500(82 
10/15/79 
0705/73 
0705/73 


0602/78 
07/2S/73 
07/25TO 

02osno 

07OS/73 
07/19/74 
07/25/73 
07/25/73 
07/25/73 
08/22/78 
08/22/78 
07/19/74 
07/25/73 
0705/73 
07/25/73 


12/08/79 
12/06/79 
1206/79 
0607/82 
12X16/79 
12/0B/79 
12X16/79 
12X16/79 
12X16/79 
12X16/79 
12X16/79 
12X16/79 
12X16/79 
12X16/79 
12X16/79 
12X16/79 


06/18A2 
02X11/84 
06/1802 
08/15/77 
06/18/82 

06/1 8«2 
06/1802 
06/18/82 
06/16(82 
08/15/77 
08/15/77 
08/15/77 
08/15/77 
06/15/77 
06/18/82 
06/18/82 
08/1 5ff7 
06/18/82 
06/1802 
06/1802 
06/1802 
06/15/77 
08/15/77 
06/18^2 


11/10^2 
11/10/82 
01/2602 
06/14/78 
06/14/78 


01/29/79 
06/14/78 
06/14/78 
01^26/82 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
01/29/78 
01/29/79 
06/14/78 
06/14/78 
06/14/78 
06/14/78 
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11/17/81 
11/17/81 
11/17/81 
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Approval  and  Promutgoiion  Of  SMo 

fta>fl»I^^^L^iaB^^Atdh^  Bk^^k^u   ft  ■  Ola  I        ill     Mm     a 

■HfMiiMnwon  nHis;  GMiorfM  snw 
MipisHiwitMlon  Pmh  RsvMion,  Ksiti 
Coiiiily  Air  Poamiaii  Confrol  OMttet 
Ptaoar  County  Air  PDHuHon  Contol 
DMrtet,  Vantura  Counly  Mr  Polulion 
Control  Diatrtcti  and  San  Joaqum 
UnMad  Air  PoHMHon  Conbol  OMrlct 
AOBtCV:  Environmental  Protectiaa 
Agency  (EPA). 
ACTION:  Proposed  rule. 

OUMM/WY:  EPA  is  proposing  to  approve 
reviaions  to  the  Califomia  State 


Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  metal 
parts  and  products  coating, 
semiconductor  manubcturing, 
petroleiun  refineries  and  chemical 
plants,  polyester  resin  material 
operations  and  decontamination  of  soil. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Faderal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  sat  forth  in  the  direct 


final  rule.  If  no  advene  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  August 
26, 1996. 

ADOKSSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A^5-3),  Air 
and  Toxics  Division,  U.S. 


*■    *-^  -iC  «.^ew  - 


/  VoL  H.  No.  M«  /  Tkwidqr.  )*iy  2B,  1« 


naiiiiaiMlal  Pia«artion  Afcy. 
■^iaa  •.  7S  Haw&ena  Sliwt.  Saa 
Ptaaciaco,  CA  M106-3001. 

Copiaa  of  tha  rala  mWaaa  and  EPA'a 
eraloalian  taport  of  each  lula  are 
avalUbla  for  pubUc  iiupM:iiaD  at  EPA'a 
Raghm  0  oiBca  dming  aomial  buaiiieas 
boim.  C<^piaa  of  the  aufcoiittad  rule 
raviaions  an  alao  arailahla  lor 
iaapactian  at  dia  faUowiiw  kiciliaas: 
CaUfontia  Air  Raaouroaa  Baaid, 

StatioDaiy  Source  Divisan,  Rule 

EvaluaUon  Swrtiao.  2020  "L"  Street, 

Sacramiitn.  CA  05812 
Kam  County  Air  PoauUoB  Coobol 

Diatrid.  2700  "M"  Street.  Suits  290, 

BakaraSeld.  CA  93301 
Placv  Comity  Air  Pollutiaa  Control 

Diatrict.  11464  B  Avenue,  Auburn,  CA 

96603 
Vantura  County  Air  PoIlutioB  CoBtnd 

Diatrict,  6B9  County  Square  Drive, 

Vantura,  CA  93003 
San  Joaquin  Unified  Air  Pollutioa 

Control  District,  1999  Tuolumne 

Street,  Suite  200,  Fresno,  CA  93721. 
N3n  RMTtm  aPOOMATION  OOKtMCfl 
Daniel  A.  Maar,  Ckief,  Rulemaking 
Sactian  (A-5-3).  Air  and  Toxica 
Divisian,  U.S.  EnvboDmaiital  ProtectiaD 
Agaucy,  Ragion  9,  75  Havirthanie  Street. 
San  Ftandaco.  CA  94105-3901. 
Telephone:  (415)  744-1185. 
aUFFUEMBtTAHY  iTOWIIATIOII:  This 
document  conoams  the  following  rules 
submitted  to  EPA  by  the  California  Air 
Resources  Board  on  the  dates  noted. 
Kem  County  Air  Pollution  Control 
District's  Rule  410.4,  Surface  Coating  of 
Malal  Parts  and  Products,  submitted  on 
May  25, 1905;  Placer  County  Air 
Pollution  Control  District's  Rule  244, 
Semiconductor  Manubcturing 
Operations,  submitted  oo  May  24, 1095: 
Ventura  County  Air  Pollution  Control 
District's  Rules'74.7,  Fugitive  Kmisaions 
of  Reactive  Organic  Compounds  (ROC) 
at  Petroleum  Refineries  and  dieiiiical 
Plants,  submitted  on  Mardi  26, 1996, 
and  74.14,  Polyeatar  Raain  Material 
Operations,  submitted  on  September  14, 
1992;  and  San  Joaquin  Valley  Unified 
Air  Pollution  Cootoil  IXstrict's  Rule 
4651,  Volatile  Organic  Compound 
Emissions  from  Decmtaminatian  of 
Soil,  submitted  on  December  22, 1994. 
For  further  infoimaticm,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Fadaral  tagiater. 
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Piolaciiaa  Agaacy,  llagioB  5, 
Jackaaa  Banlanrd.  CSUcaga,  I 
88801.  (3U)  QgQ  8092. 

additional  liitwniallnii  aaa  the  direct 
final  rule  pwhBAad  ha  the  lulaaaactiaa 
of  this  ttimwi  Bulilii. 


AQENCV:  Environiaaatal  Protection 
Agency  (EPA). 
JkCTMM:  Ptopoaed  rule. 

auMMRT:  The  EPA  propoaaa  to  approve 
the  State  Implementatlan  Plan  (SIP) 
revisiaa  requeat  submitted  by  the  State 
of  Illinois  on  May  5, 1995,  and  May  31, 
1995,  which  wstaMishns  regulations  far 
motor  vehicle  refiniahing  aperatiaDs  in 
the  c^iir-gn  and  Metro-^at  ozone 
nQnattainmaat  aiaaa.  In  the  final  rules 
section  of  this  Fadanl  ■agWa',  the  EPA 
is  appoving  this  action  aa  a  direct  final 
rule  without  prior  propoaal  because 
EPA  views  this  as  a  noncontrovaisial 
action  and  anticipates  no  advene 
comments.  A  detailed  rationale  far  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  propoeed  rule.  If  EPA 
leceives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  August 
26. 1996. 

A0DHt88E8;  Written  comments  should 
be  mailed  to:  J.  Elmer  Bottler.  C3uef. 
Regulation  Development  Section.  Air 
Programs  Brandi  (AR18-J). 
Environmental  ProtecUon  Agency, 
Regicu  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Develo{Hnent  Section,  Air  Programs 
Branch  (ARie-J),  Environmental 
Protection  Agency,  Region  5, 77  West 


Dated:  Jufy  1,  itao. 
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liBghnal  Adnuniatr^ar, 
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AOBtCV:  Environmental  Protectiaa 
Agency  (EPA). 
action:  Propoeed  rule. 


r:  EPA  proposes  to  approve  the 
«««inm«iit  denumstration  portioo  of  the 
State  ImplemenUtian  Plan  (SIP) 
revision  submitted  by  the  State  of 
Washington  Department  of  Ecology,  as 
part  of  its  Puget  Sound  nonattainment 
araa  caAon  monoxide  (00)  attainmant 
plan. 

In  the  Final  Rules  section  of  this 
Federal  Kagiatar,  EPA  is  approving  the 
attaiiunent  demonstration  portion  of  the 
Puget  Sound  area  CO  SIP  revision  as  a 
direct  final  rule.  A  detailed  rationale  for 
the  action  is  set  forth  in  the  direct  final 
rule.  If  no  adveise  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  Q'A 
receives  adveise  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subeequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
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IntMMtMl  in  coBOMBtiiig  on  this 
docuBMnt  should  do  so  M  this  tinM. 
DATM:  Connnli  must  bs  sufamMMl  by 
Ai^ust  28. 1996. 

MMMMB:  Written  conments  should 
be  sdilissiMil  to:  Montal  Livii^ao.  SIP 
Mu^sr,  OOca  of  Air  Qiisllty  fOAQ- 
107).  EPA.  1200  Sixth  Avenue,  Seattle. 
Washin«|lao  90101.  Documents  which 
are  iecotpofeled  by  fassrsDcean 
available  for  public  insiiectiaB  at  the  Air 
and  Radiaiiaa  Docket  aad  bJofmaUoB 
Csntor,  EDYiiomiMBlu  nutodion 
A«ancy,  401  M  Street  SW,  WMhii^tew. 
D.C  20400.  Copies  ofieelsflsl 
suhBitted  lo  EPA  may  be  exaaiBed 
duiiag  Bormal  business  hams  at  the 
falhnrinc  lecatioos;  EPA  RegioB  10. 
Office  <A  Air  Quality,  1200  Sixdl 
Avwue  tOAQ-107),  Seettle. 
WmU^ob  90101:  Weshii^tai 
DneitmeBt  gf  Ecology.  Attastiosi  Taml 
DaU^aa,  OiyBpta.  Waahii«l0B  90504- 
7000.  talephsM  O00)407-«030:  and  the 
PugM  Sound  Air  Pettetioa  CUartrol 
Anihacity.  110  Uaiaa  Sdeel.  Sails  300. 
Sesttls.  Washii^teB  90101-2031. 
Nn  PURfljn  ■KMMVMM  OOMACn 
mUM  M.  HedpbstinSPA  Rsgiaa  10. 
Oflos  of  Air  Quality.  1200  Sixth 
Avaoue.  M/S  OAQ-ie7.  Seettle, 
Wsshlngtnn  90101,  (200)  553-7309. 
OilHI—llIll  ■P01«TIBil.Seethe 
infsnsalica  provided  in  the  Diiaot  Final 
actiaa  which  is  loGslad  la  the  Rake 
Section  of  Ais  IMesal : 
Oskd:  )Uy  2,  lOia. 


rsgulatsd  under  the  Oean  Water  Act 
(CWA)  or  the  SaiB  Drinking  Walar  Act 
(SDWA). 

The  sub^sct  of  this  Pedwai  nulilii 
document  is  ■  related  provisian  in  the 
statute  which  requires  that  not  letsr 
than  Ave  years  after  the  data  of 
enactment,  EPA  shall  cooplele  a  study 
ofpotantial  risks  to  human  health  or  the 
environment  poeed  by  m«njg<ng  these 
dacharacteriaed  hazardous  wastes  in 
aithar  a)  surface  i»p~n»/<m«m.  whic^ 
are  part  of  waatewatartieetasMt  systems 
whose  iihimals  dlachaiga  is  regulated 
under  the  CWA,  or  b)  daas  1  nen- 
haasrdous  iniaction  wells  imiilalail 
under  the  SOWA. 

Q>A  is  isaklng  te  develop  mese 
iniormallen  in  ordar  to  nrapeie  the 
poitiaa  of  the  study  rteellin  with 
surfccs  impoundmsBts.  This  Pe 


fsr  industry  I., 

savinaaaantal  poups  te  daerly  dsiae 
the  Agency's  espectatians  in  ra^iisstlH 
draft  saaAodolagiee  that  outhna  dM 
coaoeptual  daai^  of  the  study, 
inehsding  haw  beet  to  coUed  ^ta.  data 
auatey  asaurance/nuality  eanSrol 
(QA/QQ.  liek  eseeesasent,  sad  peer 
leview.  CeacasTsMly,  the  Afsncy  will 
devaiap  e  methedology  to  ensure  ftal 
le^ialiaaaaSa  ef  the  legialaliea  ws 
larisniil  snd  His  fnnrnplnal  itselgii  iit 
Ike  aindy  is  balsMsd  with  those  af  the 
Goaamenlan.  Upea  rsosipt  ef  Aaft 

mathadnlagtes  tmm  rnaasi Ae 

AgsBcy  wiM  oanvaae  a  wasbroup  to 
select  SB  e>vsaaH,  sctssriUcalfy 


mt  Dae  ta-liOM  rUsd  7-M-aa;  tDSS  ibI 


HomPmu%m,ut.i 


^xn 
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AOBtCr:  Eaviroaraental  Protactian 

Agency. 

ACnON:  Request  for  comments. 


Act 


:  On  March  26, 1996,  the 
Preeident  signed  the  Land  Disposal 
Program  Flexibility  Act  of  1996.  This 
statute  overrules  certain  parts  of  the 
D.C  Circuit's  opinioo  in  Chemical 
Watte  Uaaagement  v.  EPA.  976  F.  2d  2 
P.C  Cir.  1992),  cert,  denied  113  S.Q. 
1961  (1993)  which  relate  to  managing 
so^aUsd  decharacterized  wastes^ 
characteristic  hazardous  waste  whose 
characteristic  has  been  removed  before 
land  disposal — in  centralized 
wastewater  management  systems 


it»sd*assthe 
raqidKiMats  of  dM  lagislaliaB.  TVa 
selected  melhadoiegy  will  dian  ha 
subject  to  a  peer  review  pnoees 
conducted  Iqr  e  peer  review  peael  eet  up 
by  te  Afsacy  ta  prewida  aivarsigfat  sad 
QA/QC  of  tha  study. 
MTU:  Draft  methodologies  Me 
requested  by  September  23, 1996. 
AOOMOMS:  To  submit  draft 
methodologiea.  the  public  must  send  en 
original  snd  two  copies  to  Docket 
Number  F-96-PMWA-FFFFF.  located 
at  the  KCRA  Docket.  The  mailing 
adifaees  is:  RCRA  Information  Cmiter, 
U.S.  Environraental  Protection  Agency 
(530SG).  401  M  Street.  SW., 
Washington,  OC  20460.  The  KCRA 
Information  Center  is  located  si  1235 
leflsrson  Dsvis  Highway,  First  Floor, 
Arlington,  Virginis.  The  RCRA 
InformatiCBi  Coaler  is  open  for  public 
inspection  and  copying  of  supporting 
information  for  RCRA  rules  from  9:00 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays,  fbe  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximum 


of  100  pages  bom  eny  lagulatory 
document  at  no  coal.  Additioaal  copiee 
cost  $0.15  per  pegs, 
ran  nMTicii  mtommhom  oontmt:  For 

general  information  or  to  order  ftpm 
copies  of  this  Federal  lagMar 
document,  call  the  RCRA  Hotline. 
Cellers  within  the  Washington 
MatropoUten  Arse  must  dial  (703)  412- 
9010  or  TDD  (703)  412-3323  (haerlng 
impaired).  Long-distance  callers  may 
call  1-800-424-9346  or  TDD  1-800- 
553-7672.  Tha  RCRA  Ht^Hne  U  open 
Mondey  through  Friday  from  9:00  ajn. 
lo  6KI0  p.m.,  Eaatara  Smdard  Time.  For 
other  InformeUon  on  this  notioe,  contact 
Unda  Martin  (S307W],  Office  of  Solid 
WMle.  401 M  Street,  SW.,  Wmhii^Um, 
D.C.  20460.  phone  (703)  300-0499. 


EPA  ia  aaUng  proapeUive 
rammanters  to  votunlarily  submit  one 
■ddiiiana]  copy  of  diair  oommaau  on 
labeled  paraopal. rom>iiilii  diakatlaa in 
ASCB  (TEXT)  fotmal  <r  e  ererd 
praramlng  format  that  osb  ha  converted 
te  ASCI  (TtXT).  II  is  aaaandal  to 
spwdfy  ea  dw  diak  lafad  tte  word 
proreasing  soltwaie  sad  varston/editiaB 
aa  wall  as  tha  mnimanlai'i  name.  Thia 
will  allow  EPA  to  ooBVrt  tha  cammsnU 
iai*  eae  ef  the  weed  pmceesiag  farmau 
utthaed  by  the  A«sw7.  Pbaae  iM 


phyakaily  pralact  the  aiifamitlad 
disfcallae.  EPA  etaphaaiaas  that 

not  mandatory,  nor  will  it  leauk  in  any 
advantage  or  diaadvaalaia  to  any 
csmmsatsr.  This  impsdllsd  praoadure  is 
in  c<m)>nctiaa  with  the  Agaacy 
"Paperiess  OtBca"  ~— r*'r  For 
fufthor  inlbrmetisn  oa  the  submission 
of  diskettes,  oontact  Linda  hbitin  of  tha 
EcoBomlcs.  Medioda.  aad  Risk 
Assessment  Division  at  (7*3)  30O-(»490. 
This  FMard  lagWar  Notice  U  evaihd>le 
on  the  Internet  System  through  ^A 
i^lblic  Aooees  Server  el  gopber.epe.gov 
or  throu^  WWW.epa.|ov.  For  the  text 
of  the  notice,  chooee:  Rules. 
Reguletions,  and  Lagislatien:  the  PK- 
Waste:  finally,  Yeer/Month/Day. 


Oi  March  26, 1996,  President  Clinton 
signed  into  law  the  Land  Disposal 
PiDgiam  Flexibility  Act  of  1996.  This 
legislation  amends  section  3004(g)  of 
RCRA  to  overrule  portions  of  the 
District  of  Columbia  Circuit  Court  of 
Appeals'  1992  decision  (Chemical 
Waste  Management  v.  EPA.  976  F.  2d  2) 
dealing  with  the  requirement  to  trset 
wastes  that  as  generated  exhibit  a 
characteristic  of  hazardous  waste,  but 


are  diluted  to  rem6ve  that  characteristic 
and  are  then  placed  in  land  disposal 
units— either  surface  impoundments 
that  are  part  of  Clean  Water  Act 
wastewater  treatment  systems  or  Class  1 
injection  wells.  The  legislation,  by  and 
large,  states  that  treatment  of  such 
wastes  is  not  required  before  placing 
them  in  these  land  disposal  units.  See 
generally,  61  FR  1S660  (April  8, 1996) 
codifying  portions  of  this  legislation. 

The  statute  further  requires  EPA  to 
conduct  a  study  characterizing  risks  to 
human  health  or  the  environment 
associated  with  management  of 
decharacterized  wastes'in 
impoundments  which  are  part  of  Qean 
Water  Act  treatment  systems,  or  in  Class 
I  injection  wells.  EPA  is  also  authorized 
to  develop  additional  standards  for  such 
units  as  may  be  necessary  to  protect 
human  health  and  the  environment,  and 
such  standards  could  be  based  on  the 
results  of  the  study.  (RCRA  section 
3004(g)(10)).  This  notice  concerns  the 
part  of  the  study  dealing  with  surface 
impoundments. 

In  conducting  the  Surface 
Impoundment  Study  (hereafter  referred 
to  as  "the  study"),  the  Agency  hopes  to 
arrange  and  maintain  a  cooperative 
effort  with  all  interested  parties  as  EPA 
moves  forward  to  develop  a 
scientifically  defensible  work  plan  for 
conducting  the  study.  Input  into  the 
data  collection  and  development  of  the 
study  design,  as  well  as  information 
regarding  current  management  practices 
will  prove  invaluable  in  developing 
such  a  work  plan. 

Currently,  the  Agency  is  developing  a 
draft  methodology  to  assess  potential 
risks  posed  by  management  of 
decharacterized  wastes  in  surface 
impoimdments.  Key  steps  being  taken  to 
develop  a  draft  methodology  include 
identifying  issues  related  to  conducting 
the  study,  conducting  meetings  with 
interested  parties,  establishing  a 
methodology  for  conducting  the  study, 
and  establishing  a  peer-review  structure 
for  the  study.  The  objective  of  the 
approach  is  to  address  Congress' 
concerns  by  assessing  potential  risks 
posed  by  management  of 
decharacterized  wastes  in  surface 
impoundments,  assessing  the  degree  to 
which  existing  State/Federal/Tribal 
programs  effectively  mitigate  those 
risks,  and  finally  determining  which 
Slate/Federal/Tribal  laws  or  programs 
are  best  equipped  to  manage  the 
remaining  risks,  or  whether 
independent  controls  may  be  needed. 

To  this  end,  EPA  requests  that 
interested  industry,  environmental  and 
state  groups  provide  input  to  the 
Agency  into  the  development  of  the 
study  such  that  Congress'  concerns  are 


addressed.  Issues  for  which  input  is 
needed  include  data  collection,  qiulity 
assurance/quality  control  of  data, 
development  of  risk  assessment 
methods,  establishment  of  a  peer-review 
structure  for  the  study,  and  assessment 
of  current  State/Federal/Tribal 
regulations  or  programs  that  address 
ri^  posed  by  decharacterized 
wastewaters  maiuiged  in  surface 
impoundments.  Additionally,  the 
Agency  also  requests  input  regarding 
regulations  or  program's  that  could  be 
developed  to  address  these  risks. 

Specifically,  EPA  requests  that  each 
interested  group  develop  proposed 
methodologies  and  work  plans  for 
conducting  the  study  of  risks  and 
existing  regulations  associated  with 
surface  impoundments  receiving 
decharacterized  wastes.  Specific 
elements  to  be  included  in  the 
methodology  are  outlined  below. 
Following  the  methodology  outline  is 
EPA's  preliminary  schedule  for 
completing  the  study,  which  is  included 
in  tUs  document  in  order  that 
commenlera  can  better  imderstand  bow 
and  when  EPA  intends  to  proceed,  and 
the  role  commenters  can  play.  EPA  will 
then  evaluate  proposed  work  plans 
submitted  by  commenters,  in 
combination  with  its  own  work  plan,  by 
means  of  a  peer  review  process. 

Methodology  Outline 

Proposed  methodologies  should  be 
organized  according  to  the  following 
format. 

I.  Conceptual  Approach  to  the  Study 

The  most  critical  element  of  the  study 
is  the  completion  of  a  high-quality, 
peer-reviewed  risk  assessment,  since 
accurate  identification  of  priorities  for 
surface  impoundment  regulation  and 
conclusions  about  the  need  for  new 
regulations  depend  on  the  risk  results. 
The  development  of  an  appropriate  risk 
assessment  methodology  is  therefore 
very  important.  The  purpose  of  this 
section  of  the  proposed  methodology  is 
to  address  key  elements  of  the 
methodology  and  threshold  questions, 
including  but  not  limited  to: 

A.  What  should  be  the  overall  scope 
of  the  study? 

B.  What  should  be  done  to  ensure 
credibility  of  the  study? 

C.  What  do  you  expect  your  group's 
role  to  be  in  conducting  the  study? 

D.  How  heavily  should  we  rely  upon 
fate  and  transport  modeling  versus 
actual  exposure  monitoring? 

E.  Can  the  study  be  completed  with 
available  data? 

F.  How  should  additional  data  be 
collected? 


G.  An  there  innovative  mechanisms 
to  conducting  or  designing  the  study 
using  third  parties  (scientific 
organizations)? 

n.  Detailed  Methodology 

A.  Sampling  strategy: 

i.  Identification  of  the  universe  of 
bcilities/  Study  Population 

ii.  Description  of  the  approach  lo 
sampling  the  universe  of  fodlities/ 
Study  Population  (representativeness  of 
the  sample) 

1.  Random  versus  Judgmental 

2.  Stratification 

3.  Sample  size 

B.  Risk  Characterization  ■: 

i.  Data/Source  Term  Characterization 

1.  Facility 

a.  History 

b.  Location 

c.  Surrounding  Land  Uses 

d.  Meteorological  Data 

e.  Subsurface  Hydrogeology 

2.  Units 

a.  Point  of  Generation  quantity  of 
characteristic  waste  generated  for  each 
facility  and/or  industry:  quantity  of 
sludge  generated  (including  sludge  that 
is  currently  dredged  from  affected 
surface  impoundments  and  sludge  left 
in  place  in  these  units) 

b.  Surface  Impoundments  (including 
the  use  of  surface  impoundments  or 
tanks  to  treat  decharacterized 
wastewaters:  types  of  surface 
impoundments  used;  size  of  surface 
impoundments:  waste  segregation  and 
treatment  practices  at  the  unit, 
including  the  quantity  of  characteristic 
wastewaters  that  are  segregated  and  the 
potential  cost  associated  with 
segregating  wastewaters) 

c.  Storm  water  Runoff  (including  the 
use  of  surfoce  impoimdments  for  Storm 
water  runoff) 

3.  Hazardous  Constituents  in 
Decharacterized  Wastewaters 

a.  Physical  state 

b.  Toxicity  information 
c  Concentration 

1.  At  the  point  of  generation  (prior  to 
aggregation  and/or  decharacterization) 

2.  In  sur&ce  impoundment  based 
treatment  systems  (near  the  point  at 
which  they  might  be  released  to  the 
environment) 


■  It  fthould  ht  noted  that,  from  the  advont  of  tiM 
D.C.  Ciioiit's  decif  ion,  EPA  haa  repeatedly  solicilMl 
data  on  the  types,  volumes,  and  con(»otnitioiu  of 
hazardous  coostiluents,  plus  types  and  magnltudae  ■ 
of  releases  fixxn  surface  impoundments  managing 
dadujacterized  wastes.  See,  e.g..  Supplemental 
Information  to  Notice  of  Data  Availability  (Se  FR 
4972.  Jan.  19.  1W3I  at  pp  17.  18.  19:  Phase  4 
Proposed  Rule  (60  FR  43654.  Aug.  22.  1995).  To 
(iete,  members  of  affected  industry  have  provided 
virtually  no  hard  information  in  response.  EPA 
hopes  that  such  information  will  be  fofthcoming  as 
it  develops  the  sutticB  impoundment  study. 
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3.  In  leacbate  from  surface 
impoundments  (including  leacbate 
release  quantities  and  estimates  of  the 
relationship  between  constituent 
concentrations  in  surface  impoundment 
wastewater  and  constituent 
concentration  in  leaks) 

4.  Estimates  of  the  relabooship 
between  the  concentration  in  surface 
impoundments  and  the  subsequent 
releases  to  air  at  affected  bdlities 
(including  concentrations  of  toxic 
constituents  in  ambient  air  around 
aflected  facilities) 

5.  Sludge  constituent  concentrations 
ii.  Fate  and  Transport 

1.  Estimation  of  future  fate  and 
transport 

a.  What  models  should  be  used  to 
estimate  fate  and  transport?  What  are 
the  Umitations  of  applying  each  model? 

b.  Pathways  of  concern 

c.  Handling  complex  environments;  in 
subsurface,  extreme  meteorological 
events 

2.  Describe  key  elements  of  fate  and 
transport  parameter  selection 

a.  Leachate  flow  volumes 

b.  An  assessment  of  surtDuniling 
hydrogeologic  conditions 

c  Results  from  site  specific  late  and 
transport  analyses  that  consider  a  site's 
hydrogeologic  conditions 

d.  Distance  from  the  surface 
impoundment  or  landfill  to  the  nearest 
well  and  the  numbers  of  persons  using 
those  wells 

e.  The  exact  location  of  the  affected 
sur&ce  impoundment  or  facility  (e.g., 
county,  d^,  latitude  and  longitude) 

C.  Exposure: 

i.  De«::ribe  key  elements  of  parameter 
selection 

a.  Distance  to  potential  receptor 
populations 

b.  Size  of  potential  receptor 
populations 

U.  Describe  the  extent  to  which 
modeling  should  be  used  to  estimate 
risks,  induding  which  models  should 


be  used  to  determine  risk,  and  whether 
the  exposure  model  should  be  linked 
with  the  selected  fate  and  transport 
model. 

iii.  Describe  the  extent  to  which 
Monte  Carlo  analysis  should  be  used  to 
estimate  risks 

iv.  Describe  the  extent  to  which  the 
study  shoiUd  focus  upon  highly  exposed 
sub-populatjons  versus  individuals 

V.  Dc»cribe  whether  the  study  should 
estimate  High-End  and/or  Cenbal 
Tendency  risks 

D.  Data  QA/QC  and  Peer  Review: 

i.  Develop  a  QA  Project  Plan: 

1.  data  quality  objectives: 

2.  project  objectives; 

3.  sample  collection; 

4.  analysis  and  testing! 

5.  quality  control; 

6.  project  doctmientation; 

7.  organization  performing  field  or 
laboratory  operations  (performance 
evaluation;  internal  assessment  by  QA 
function;  external  assessment;  on-site 
evaluation  (field  activities,  laboratory 
activities);  QA  reports). 

ii.  Describe  how  to  estabhsh  a  peer 
review  process,  including  composition 
of  the  peer  review  panel. 

Terms  of  Reference/  Evaluation  Criteria 

To  stimulate  thinking  on  this  topic 
and  establish  criteria  for  evaluating 
methodologies,  the  Agency  has 
estabUshed  terms  of  reference  for  the 
risk  assessment.  Input  Data 
Requirements — Data  collected  to 
support  the  risk  assessment  must  be 
quality  controlled,  must  be 
representative  of  the  target  universe  and 
must  be  sufficiently  detailed  to  support 
statistical  modeling  of  uncertainty  in 
risk  outputs.  Release  Estimates — The 
risk  assessment  should  consider  all 
plausible  forms  of  release  from  stuface 
impoundments.  Releases  to  be 
considered  should  include,  but  not  be 
limited  to:  releases  to  groundwater  and 
air  from  the  unit,  overland  releases,  and 


releases  associated  with  the  dredging, 
treatment,  and  disposal  of  sludges. 

Fste  and  Transport  Modeling — Fate 
and  transport  modeling  should,  to  the 
extent  possible,  reflect  the  state  of  the 
art  in  groundwater  and  air  dispersion 
modeling.  At  a  minimum,  the  fete  and 
transport  modeling  should  incorporate 
spedation  chemistry  to  non-toxic  forms 
of  chemical  constituents  where  relevant, 
and,  to  facilitate  review  of  the  results, 
rely  on  non-proprietary  models. 

Expostue  Assessment — Expostire 
assessment  should  consider  both  direct 
and  indited  pathways.  Coiutituent- 
spedfic  estimates  of  exposure  should 
relied  cumulative  exposure  across  all 
relevant  pathways.  Pathways  should  be 
omitted  only  after  careful  consideration 
of  whether  they  contribute  significantiy 
to  total  exposure. 

Cancer  and  Non-Cancer  Health  Risk 
Assessment — The  cancer  and  non- 
cantor  health  risk  assessment 
methodology  should  refled  new  Agency 
guidelines  for  conducting  these  types  of 
studies. 

Peer  Review — The  analysis  must 
include  provisions  for  peer  review  of 
proposed  methodologies;  intermediate 
results  for  input  data,  fate  and  transport, 
exposure  assessment,  and  risk 
charaderization:  and,  overall  results. 
Elements  of  separate  methodologies, 
including  the  Agency's  own 
methodology  may  be  combined  to  form 
an  overall  approach  to  assess  risk.  In 
this  case,  the  overall  approach  would  be 
subjed  to  peer  review. 

m.  Assessment  of  Existing  State/ 
Federal/Tribal  Programs: 

A.  Establish  a  methodology  to 
condud  a  systematic  review  of  current 
and  future  plaimed  regulations  that 
might  influence  the  management  of 
decharaderized  wastewaters  at  affeded 
fadlities.  Indude  in  the  methodology  a 
description  of  information  collection 
activities  and  any  limitations. 


Major  Milestones  and  Preuminary  (3ompi.etion  Date 


1. 


— Industry;  and, 

— Envlronmenlai  Grous. 

2.  Publish  FED6RAL  REGisrtB  ttctbca  Soliciting  Proposed  (Methodologies  (ran  Commentori,  with  60- 
dsy  comment  period. 

3.  EPA  develops  proposed  methodology  to  condud  study 

4.  Receive  proposed  methodologies  

5.  Convene  EPA  avoifcgroi^)  from  relevant  offlces  to  evMua 
methodology  lor  peer  review. 

6.  Develop  peer  review  panel  tor  the  selected  methodology 

7.  FIneIze  wort(  plan  and  methodology _ '...'"" 

8.  Develop  and  implement  survey  and  data  collection,  including:  EPA-conducted  san^ling;  protestinsj; 
0MB  approval  o(  ICR;  lut  implementation  o(  survey  tor  several  hurxtred  lacilties;  data  conxjilalion- 
and  <Mlily  conlral  checks. 

9.  Assess  coverage  o»  existing  regulations 


CoiiiplelMjii  dale 


Initiated  In  April  1996;  Orvgoing. 


July  1996. 

June^August 1996. 
August  1996. 
October  1966. 

Decentier  19ge-Febfuary  1997. 
Afxi  1997-May  1997. 
April  T997-April  1999. 


September  1997-Septentier  1998. 


Federal  RegUter  /  Vol  61.  No.  144  /  Thursday,  July  25,  1996  /  Proposed  Rules 


38687 


Major  Milestones  and  Preliminary  Compi.etion  Date— Continued 


Milestone 


CofTpMton  dale 


10.  Reassess  rtslcs  of  the  wastewaters:  interim  Report  to  Congress  on  risk  rssuRs 

11.  Combine  risk  resiMs  with  ragulaloty  review  restils.  develop  report  i 
report 

12.  Condud  review  and  tinalize  report 


April  1997-December  1999. 
Januvy  2000-Jiiy  2tX)0. 

August  2000-March  2001 . 


Dated:  July  18, 1996. 
EUlattP.Uws, 

Asiistant  Administmtor.  Office  of  Solid  Waste 
and  Emergency  Response. 
IFR  Doc  96-18838  Filed  7-24-86:  8:45  am) 
iajjNQ  ccce  ma  ai  p 


FEDERAL  COMMUMCATUNS 
COMMISSION 

47CFRPw1sMandS2 

[CC  Docket  No.  95-116;  FCC  96-28q 

Tetaphone  Number  Portability 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  Rule. 

summary:  Chi  luly  13. 1995,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (CC  Docket  No. 
95-116)  seeking  comments  on  a  wide 
variety  of  policy  and  technical  issues 
related  to  number  portabiUty.  On  ]une 
27, 1996,  the  Commission  adopted  a 
First  Report  and  Order  which  is 
published  elsewhere  in  this  issue.  On 
the  same  day,  the  Commission  adopted 
a  Further  Notice  of  Proposed 
Rulemaking  (Further  Notice  or  FNPRM) 
seeking  comment  on  the  appropriate 
methods  of  cost  recovery  of  long-teim 
number  portability.  Since  the 
Telecommunications  Ad  of  1996 
requires  that  the  costs  of  number 
portability  be  borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis,  the 
Commission  will  determine  the 
appropriate  method  of  cost  recovery  in 
this  proceeding. 

DATES:  Cximments  are  due  on  or  before 
August  16. 1996,  and  reply  comments 
are  due  on  or  before  September  16, 
1996. 

ADDRESSES:  Comments  and  reply 
comments  should  he  sent  to  .Office  of 
the  Secretary,  Federal  Communications 
Commission,  1919  M  Street,  NW..  Room 
222,  Washington,  DC  20554,  with  a  copy 
to  Wanda  Harris  of  the  Competitive 
Pricing  Division  of  the  Common  Carrier 
Bureau,  1919  M  Street,  NW.,  Room  SIB, 
Washington.  DC  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 


Commission's  copy  contTador, 
IntemaUonal  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 
FOR  FURTHER  mFORMATION  CONTACT:  Neil 
Fried.  Attorney,  Common  Carrier 
Bureau,  Competitive  Pricing  Division, 
(202)  416-1530. 

8UPP1.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking  )une  27, 
1996,  and  released  July  2.  1996  (FCC 
96-286).  This  FNPRM  contains  no 
proposed  or  modified  information 
collections  subjed  to  the  Paperwork 
Reduction  Ad  of  1995  (PRA).  The  full 
text  of  this  Ftirther  Notice  of  Proposed 
Rulemaking  is  available  for  inspection 
and  copying  during  nonnal  business 
hours  in  the  FCC  Reference  Center 
(Room  239).  1919  M  St.,  NW., 
Washington,  DC.  The  complete  text  also 
may  be  obtained  through  the  World 
Wide  Web,  at  http;//www. fcc.gov/ 
Bureaus/Common  Carrier/Orders/ 
fcc96286.wp,  or  may  be  purchased  from 
the  Commission's  copy  contrador. 
International  Transcription  Service, 
fac.  (202)  857-3800.  2100  M  St..  NW.. 
Suite  140.  Washington,  DC  20037. 

Initial  Ragnlatocy  Flexibility  Analysis 

Pursuant  to  sedion  603  of  the 
Regulatory  Flexibility  Ad.  5  U.S.C  603, 
the  Commission  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expeded  imped  on  small  entities 
of  the  polides  and  rules  proposed  in  the 
Further  Notice  of  Proposed  Pii|ag»nVin(r 
The  WFA  is  set  forth  in  Appendix  C  of 
the  FNPRM.  The  Commission,  in 
compliance  with  sections  251(b)(2)  and 
251(d)(1)  of  the  Act,  proposes  rules 
necessary  to  implement  section 
251(e)(2)  of  the  Ad,  which  requires  that 
the  costs  of  number  portability  be  borne 
by  all  telecommunications  carriers  on  a 
competitively  neutral  basis.  The 
Commission's  objective  in  issuing  the 
FNPRM  is  to  propose  and  seek  comment 
on  rules  establishing  a  cost  recovery 
mechanism  for  carriers  to  use  in 
implementing  a  long-term  number 
portability  method  pursuant  to  the  Ad 
and  in  accordance  with  the  First  Report 
and  Order  in  this  proceeding. 
Specifically,  the  Commission's  goal  is  to 
propose  rules  which  implement  sedion 


251(e)(2)  of  the  Ad,  requiring  that  the 
cost  of  "number  portabihty  be  borne  by 
all  telecommunications  carriers  on  a 
competitively  neutral  basis  as 
determined  by  the  Commission."  47 
U.S.C.  251(e)(2).  The  legal  basis  for 
action  as  proposed  in  the  FNPRM  is 
contained  in  sections  1, 4(i),  4(j).  201- 
205.  218,  2Sl(b),  251(e),  and  332  of  the 
Communications  Ad  of  1934.  as 
amended.  47  U.S.C  151, 154(i),  154(j), 
201-205.  218,  251(b),  251(d).  251(e). 
The  Commission's  proposed  rules 
governing  cost  recovery  for  long-term 
number  portability  apply  to  all  LECs, 
including  incumbent  LEC^  as  well  as 
new  LEC  entrants,  and  also  apply  to 
cellular,  broadband  PCS,  and  covered 
SMR  providers.  According  to  the  SBA 
definition,  incumbent  LECs  do  not 
qualify  as  small  businesses  because  they 
are  dominant  in  their  field  of  operation. 
However,  the  proposed  rules  may  have 
a  significant  economic  impad  on  a 
substantial  number  of  small  businesses 
insofar  as  they  may  apply  to 
telecommunications  carriers  other  than 
incumbent  LECs.  The  proposed  rules 
may  have  such  an  impad  upon  new 
entrant  LECs  as  well  as  cellular, 
broadband  PCS,  and  covered  SMR 
providers.  Based  upon  data  contained  in 
the  most  recent  census  and  a  report  by 
the  Commission's  Common  Carrier 
Bureau,  the  Commission  estimates  that 
2,100  carriers  could  be  affected.  The 
Commission  requests  comment  on  this 
estimate.  These  entities  could  include 
various  categories  of  carriers,  including 
competitive  access  providers,  cellular 
carriers,  interexchange  carriers,  mobile 
service  carriers,  operator  service 
providers,  pay  telephone  operators.  PCS 
providers,  covered  SMR  providers,  and 
resellers.  The  FNPRM  requests  comment 
on  the  appropriate  methoid  by  which  the 
costs  of  long-term  number  portability 
should  be  recovered.  One  possible  cost 
recovery  method  would  be  baSed  upon 
a  percentage  of  a  carrier's  gross 
revenues.  Such  a  rule,  if  promulgated, 
would  not  impose  a  reporting 
requirement  on  LECs  because  they 
already  file  information  about  gross 
revenues  with  the  Commission  for  other 
purposes.  There  are  no  other  reporting 
requirements  contemplated  by  the 
FNPRM.  There  are  no  federal  rules 
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which  overlap,  duplicate  or  conflict 
with  these  proposed  rules. 

Synopsia  of  Further  Notice  of  Propoeed 
Kniemakiiig 

Further  Notice  of  Proposed  Rulemaking 

I.  Long-Tenn  Number  PoitebiUty — Costs 
and  Cost  Recovery 

A.  Background 

1.  In  the  NPRM  (Telephone  Number 
Portability,  Notice  of  Proposed 
Rulemaking,  60  FR  39136  (August  1, 
199S)).  we  requested  comment  on 
appropriate  cost  recovery  mechanisms 
regarding  long-term  number  portability. 
We  also  sought  comment,  data,  studies, 
and  other  information  on  the  costs 
associated  with  designing,  building,  and 
deploying  long-term  number  portability. 
Section  251(e)(2)  of  the  1996  Act 
requires,  inter  alia,  that  the  costs  of 
number  portability  be  borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis. 

B.  Positions  of  the  Parties 

2.  bi  response  to  the  July  NPRM, 
many  parties  assert  that  the  costs  of 
nimiber  portabiUty  cannot  be  estimated 
until  the  industry  adopts  a  particular 
architectiue.  while  the  incumbent  LECs 
generally  urge  the  Commission  to 
continue  to  gather  information 
concerning  the  potential  costs  and 
impacts  on  existing  networks  from 
ongoing  state  activities,  a  few  parties 
offer  rough  estimates  regarding  the  costs 
of  implementing  long-term  number 
portability.  We  note  that  many  of  these 
estimates  assume  a  significant  level  of     - 
location  portability. 

3.  The  incumbent  l.£Cs  generally 
assert  that  the  costs  of  providing  long- 
term  number  portability  should  be 
borne  on  a  "competitively  neutral"  basis 
by  those  carriers  that  cause  or  benefit 
firom  number  portabihty.  They  assert 
that  specific  cost  recovery  m^:hanisms 
cannot  be  established  until  a  better 
imderstanding  is  developed  regarding 
how  number  portability  should  be 
provided.  Ameritech,  however, 
proposes  a  cost  recovery  structure  with 
three  categories  of  costs:  11) 
Administrative  and  overhead  costs  for 
SMS/fiatabases — to  be  recovered  from 
all  providers;  (2)  costs  directly 
assignable  to  number  portability 
deployment — to  be  recovered  from  all 
LECs,  both  incumbents  and  new 
entrants,  in  proportion  to  the  amount  of 
telephone  numbers  that  each  has 
transferred  to  its  switches:  and  (3)  costs 
incurred  to  increase  the  capacity  of 
existing  infrastructure — to  be  borne 
mostly  by  incumbent  LECs.  Some 
inctmibent  LECs  also  contend  that  the 


costs  of  deploying  long-term  number 
portabiUty  should  be  allocated  between 
state  and  fedeial  jurisdictions. 

4.  Most  other  parties  generally 
contend  that  all  telscommimicatloiis 
carriers  and  their  customers  should  bear 
the  costs  of  long-term  number 
portability  because  they  all  benefit  from 
the  service  and  price  competitfcn 
stimulated  by  portability.  Non-LEC 
parties  generally  contend  that  carrier- 
specific  costs  incurred  in  adapting 
existing  systems  to  long-term  number 
portability  should  be  recovered,  like 
other  network  upgrades  such  as  AIN 
and  SS7,  through  tariff  and  contract 
mechanisms.  Sprint  and  ATftT  advocate 
implementing  portabihty  on  a  region- 
by-region  basis  (with  costs  amortized 
over  several  years)  to  minimize 
inctmibent  carriers'  greater  burdens  for 
upgrading  existing  networks.  Several 
parties  also  contend  that  the  external 
costs  of  long-term  number  portability, 
i.e.,  the  costs  of  designing,  deploying. 
and  operating  faciUties  common  to  all 
carriers,  should  be  shared  equitably 
among  all  affected  carriers.  Parties  offer 
several  di^rent  methods  of  allocating 
costs  among  the  relevant  carriers. 

5.  After  passage  of  the  1996  Act,  and 
in  response  to  the  March  Public  Notice, 
several  parties  addressed  the  meaning  of 
the  statutory  language  "competitively 
neutral"  as  set  forth  in  section  251(e)(2). 
Ameritech  asserts  that  this  standard 
requires  that  all  costs  be  allocated  to  all 
telecommunications  carriers  on  a  basis 
that  is  independent  of  who  incurred  the 
cost  or  who  uses  portability,  and  that 
gives  no  competitor  an  advantage. 
Ameritech  criticizes  proposals  that 
would  limit  or  exclude  recovery  of  costs 

.  incurred  by  incumbent  LECs  or  allocate 
costs  based  on  lines.  BellSouth  urges  the 
Commission  to  consider  the  types  of 
infrastructure  costs  that  all  classes  of 
carriers  will  bear  in  implementing 
number  portabiUty,  not  just  incumbent 
LECs,  in  order  to  avoid  imposing  large 
financial  burdens  on  any  particular 
class  of  carriers,  especially  those  not 
required  to  participate  in  portabiUty. 
GTE  and  Pacific  Bell  argue  that 
requiring  each  carrier  to  bear  its  own 
costs  would  result  in  incumbent  LECs 
paying  most  of  the  implementation 
costs,  which  is  not  competitively 
neutral. 

6.  In  contrast,  ALTS,  Qmnipoint,  and 
Cox  maintain  that  competitive 
neutrality  requires  each  carrier  to  bear 
its  own  costs,  and  that  no  carrier  should 
be  required  to  pay  for  upgrades  to 
another  carrier's  network.  Moreover, 
Cox  argues  that  incumbent  LEC 
proposals  to  require  that  the  new 
entrants  bear  all  number  portabiUty 
costs  are  not  competitively  neutral 


because  it  would  tuueasonably  burden 
those  carriers.  In  addition.  Cox  asserts 
that,  because  new  entrants  will  begin 
providing  service  at  different  times,  it 
would  be  diffictilt  to  allocate  costs  on  a 
competitively  neutral  basis  unless  each 
earner  bears  its  own  cdKts  of 
implementation.  Omnipoint  asserts  that 
requiring  carriers  to  compensate  other 
carriers  with  less  efficient  systems  and 
networks  is  competitively  imhir. 

7.  LIS  West  advocates  permitting  LECs 
to  recover  their  costs  using  a  per- line 
surcharge,  claiming  that  all  carriers  are 
entitled  to  recover  their  implementaUon 
costs  under  the  1996  Act.  GTE  suggests 
estabUshment  of  a  "cost  pool,"  imder 
which  each  subscriber  would  be 
assessed  an  amount,  regardless  of  which 
carrier  it  used.  Bell  Atlantic  claims  that 
allowing  incumbent  LECs  to  recover 
their  costs  only  from  their  customers, 
and  not  from  other  providers,  is  not 
competitively  neutral  because  costs 
would  be  recovered  only  from  those  end 
users  who  do  not  use  or  benefit  from 
portabiUty,  and  higher  incumbent  LEC 
rates  woidd  encourage  their  customers 
to  switch  providers.  USTA  cautions  that 
not  permitting  carriers  to  recover  their 
costs  through  separate  charges  for 
number  portability  will  result  in  an 
across-the-board  increase  in  local  rates, 
which,  for  incumbent  LECs,  must  be 
approved  by  state  regulators. 

8.  In  contrast.  MFS  maintains  that  the 
competitive  neutraUty  reqiurement  does 
not  apply  to  end  users  at  all,  but  rather 
requires  an  analysis  of  charges  assessed 
to  other,  competing  telecommunications 
carriers.  Teleport  argues  that  number 
portabiUty  costs  shotild  not  be 
recovered  bom  customers  through  a 
number  portability  surcharge,  as  such 
charges  would  deter  customers  from 
transferring  their  numbers.  Cox  asserts 
that  GTE's  pooling  argument  is  not 
competitively  neutral  because  it  would 
create  incentives  for  inctunbents  to 
inflate  costs. 

9.  MFS  argues  that  the  competitive 
neutraUty  standard  in  the  1996  Act 
requires  that  only  the  shared/cwnmon 
costs  be  borne  by  all 
telecommunications  carriers,  and  that 
such  allocation  should  be  done  based  on 
net  revenues.  It  notes  that  all 
telecommunications  users  should  not  be 
interpreted  to  mean  only  a  segment  of 
the  market,  a  single  class  of  carriers,  or 

a  single  class  of  customers.  MFS  further 
argues  that  the  shared/common  costs 
could  be  recovered  from  each  carrier's 
customer  base,  but  not  from  other 
carriers  in  the  form  of  increased  charges. 
TRA  contends  that  section  2Sl(e)(2) 
contemplates  a  competitively  ha 
distribution  of  the  common  costs 
associated  with  number  portability 
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among  oaly  those  carriers  engaged  in 
the  provision  of  local  exchange/ 
exchange  access  services,  not  a  general 
levy  on  all  telecommunications 
providers.  Teleport  and  Time  Warner 
Holdings  propoee  similar  cost  recovery 
mechanisms  to  MFS.  but  argue  that  the 
shared  costs  should  be  aUocated  based 
on  the  number  of  lines  served,  rather 
than  net  revenues.  ALTS  argues  that,  in 
order  to  expedite  the  implementatian  of 
number  portabiUty.  shai«d/coiiuooo 
coats  (e.g.,  costs  associated  with  the 
number  portabiUty  databaaa(s))  should 
ba  raconrad  by  a  third  party  ban  all 
cairien  oo  a  par  line  basis,  but  notes 
that  there  is  considerable  economic 
logic  in  recovering  such  coaU  accsKUng 
to  oat  revenues. 

C.  Diacuaaiaa 

10.  We  tanUtively  conclude  that  thrae 
typea  of  coats  are  involved  in  providing 
long-teta  service  provider  portability: 

(1)  Coats  incunvd  by  the  industry  as  a 
whole,  suck  aa  thoae  incurred  by  the 
third-paity  administrator  to  buiki, 
oparala,  and  maintain  the  dKabaaes 
needed  to  provide  auiabar  podafailtty: 

(2)  caiTiar-specific  coaU  dliactly  lalalad 
to  providing  dubIiot  pntaUUty  (e.f ., 
tha  ooala  to  purdiaaa  the  swiK^ 
aoftwan  iBplamentiag  number 
portability);  and  (3)  canier-apaciik:  coats 
not  diiactly  related  to  number 
portability  (eg.,  the  caste  of  netwtick 
upgradaa  nacaasaiy  to  implamaai  a 
databaas  method).  We  aeak  oomment  on 
this  tentative  conchisioD  and  aak 
whether  other  typas  of  coate  am 
involved  in  the  proviaion  of  long-term 
aervica  provider  number  portability. 

11.  New  sadiaD  251(a)(2)  of  tha 
Commanicatians  Act  requires  that  the 
coats  of  establishing  "number 
portabihty  be  home  by  aU 
telecammunications  carriers  on  a 
competitively  neutral  basis  as 
determined  by  the  CottunissioB."  We 
tentatively  conclude  that  the 
"competitively  neutral"  standard  in 
aaction  251(a)(2)  applies  only  to  number 
port^iUty  costs,  and  not  to  cost 
recovery  of  carrier-specific,  aon-nuraber 
portat^ty-spedfic  costs,  such  as 
upgrades  to  SS7  or  AIN  technologies. 
Tids  interpretation  is  bocne  out  by  the 
plain  laitguage  of  the  statute,  which 
only  requires  that  teUconununications 
carriers  bear  the  costs  of  number 
portabihty.  We  also  tentatively  conclude 
that  section  251  (eX2)  does  not  address 
recovery  of  those  costs  from  consumers, 
but  only  the  allocation  of  such  costs 
among  carriers.  We  seek  conunent  on 
these  tentative  conclusions.  We  also 
seek  conmient  on  the  meaning  of  the 
statutory  language  "all 
telecommunications  carriers"  as  that 


term  is  used  in  section  ZSl(eX2).  We 
further  seek  comment  on  whether  the 
Commisaton  has  authority  to  exclude 
certain  groups  of  lelacommiuiications 
carriais  from  the  cost  recovery 
mechanisms  for  number  port^iUty, 
and,  if  so,  which  caniers  should  be 
excluded. 

12.  in  determining  the  coat  recovery 
mechanism  for  currently  available 
number  portabiUty  maasutes,  we  set 
forth  principles  with  whidi  any 
competitively  neutral  coal  recovery 
mechanism  should  comply. 
Specifically,  w«  required  that  (1)  a 
competitiTaly  neutral  cost  recovery 
macnanism  should  not  give  one  •arvioe 
provider  an  appredabla.  incremental 
coat  advantage  over  another  service 
provider,  when  competing  for  a  specific 
subscriber,  and  (2)  a  competitively 
neutral  cost  recov^y  mechanism  should 
not  have  a  disparate  eQoct  on  the  abiUty 
of  competing  service  providers  to  earn 

a  normal  return.  As  in  the  case  of 
curreatly  avmlahle  number  portabiUty 
maasuias,  wa  behave  that  tlfssa 
principles  equally  apply  to  the 
allocatiaa  of  coats  iacumd  due  te  the 
implesMntaUon  of  hmg  term  number 
portability.  We,  thefefora,  tentatively 
ooBchide  that  any  long  leim  cost 
laoovasy  method  should  comply  with 
those  principlaa.  We  aaak  comment  ca 
this  tentative  conclusion. 

13.  Pursuant  to  the  raqiiiiemsnl  af 
section  2Sl(e)(2)  that  number  portability 
costs  be  borne  by  aU 
t»u>-«»»niinntr«Mon«  eafriars  <m  a 
competitively  neutral  basis  aa 
daleimined  by  this  rnmmisainn,  we 
must  establish  pricing  prindplas  that 
are  applied  crauiatently  to  all  caniers. 
Consequently,  we  tentatively  ronelude 
that  the  pricing  (or  state-specific 
databases  should  be  goveiued  by  the 
pricing  principles  wstahlished  in  this 
proceeding.  We  believe  the  use  of  our 
pritdng  mechanism— even  in  stales  that 
opt  out  of  the  regional  database 
system — wiU  help  to  maintain 
coosislency  between  states,  thereby 
improving  the  Ukelihood  that 
competition  will  devehqi  nationwide. 

a.  Coste  of  FadUtias  Sharsd  by  All 
Carriers  for  the  Provision  of  Number 
Port^Uty 

14.  The  costs  of  bciUties  shared  by  aU 
telecommunications  carriers  for 
providing  long-term  number  portabiUty 
include,  for  example,  the  costs  of 
building  and  administering  regional 
databases.  We  seek  comment  on 
whether  the  database  edministrator^s) 
selected  through  the  NANC  should 
recover  the  costs  of  faciUties  shared  by 
aU  telecotrununications  carriers  for  the 
provision  of  long-term  number 


portabiUty  through  a  chaige  a 
only  on  thoae  carriers  using  the 
databases  or  on  aU  carriers  whelhar  or 
not  they  use  the  databases.  We  note  that 
if  a  regional  database  consists  only  of 
the  SMS.  usage  would  consist  of 
uploeding  and  downloading  niunbar 
portabiUty  routing  information. 
However,  to  the  extant  a  database 
ardiitecture  is  chosen  that  utilins  an 
SMS/SCP  pair,  usage  additionaUy  may 
include  carrier  queries  to  the  regioDal 
SOP  for  purposes  of  prtnidinc  routing 
instructions  to  carriers  for  individual 
caUs.  We  seek  comment  on  whether 
such  costs,  if  reooverad  boa  aU  carriais, 
should  be  tacovaiad  on  a  nationwide  or 
regional  basis,  and  how  thay  should  be 
recovered  on  such  baaas.  To  the  extent 
such  costs  are  tecovared  on  a 
nationwide  basis,  and  muhipk  entities 
sre  selected  to  administer  the  regional 
datahaaes,  we  seek  oomaMnt  on  whether 
either  one  of  the  iteutral  third-paity 
administrators  or  s  separate  aitity 
should  be  designated  to  all(x:ate  the 
aggregate  costs  among  each 
telecomraunicatiais  carrier  and 
determine  the  method  by  which  such 
payments  should  be  made. 

15.  With  regard  to  thoae  carriers 
responsible  for  bearing  the  costs  of  the 
shared  facilities,  we  tentatively 
conchida  that  the  recovaiy  of  tha  costs 
asaociatsd  with  these  riilshsssi  should 
be  allocated  in  propottioo  te  each 
talecsmmunicatiaas  carriar's  UKal  gross 
talacommunications  rer^uas  minus 
charges  paid  to  other  canieis.  We 
behave  that  the  uae  of  graas 
telecommunications  revenues  to 
allocate  costs  best  comparts  with  our 
principles  for  competitively  neutral  coal 
reoovary  set  forth  above.  As  we 
iitdicated  in  our  discussien  nf  currently 
available  number  portabihty  measures, 
such  allocator  would  not  five  any 
provi^r  an  appreciahle,  iacremantal 
cost  advantage  over  anothar  aarvica 
provider,  nor  have  a  disparate  eHsct  ec 
At  abiUty  of  competing  sarvioe 
providers  to  earn  a  normal  return,  in 
addition,  gross  teleconusunicatiotu 
revenues  are  the  least  distortiooary, 
among  practical  appUcatioas.  of 
aUocating  costs  across 
telecommunicatioos  carrien.  We  also 
beUeve  it  is  appropriate  to  sidjtzact  out 
charges  paid  to  other  carriers,  such  as 
access  charges,  when  determiniitg  the 
relevant  amount  of  each  carrier's 
telecommunications  revenues  for 
purpoees  of  cost  allocation.  This  is 
because  the  revenues  attributable  to 
such  charges  efiectiveiy  would  be 
counted  twice  in  determining  the 
relative  number  portabiUty  costs  each 
carrier  should  pay — once  for  the  carrier 
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cfcigM  lo  vttm  telw  wimiiiilriMoM 
CMtan.  W*  Mk  coaaart  <■  wkothar 
tUs  pfoponl  f»nco*«iy  of  tha  cods 
— octomd  wtth  wgia— 1  itilihiiM 
oompots  with  Iha  •tandnd  Ml  forth  in 
acUen  251(«X2).  and  utmOmt  thne 
•xials  ahanaliv*  wayi  of  aUocaUng  tfaia 
type  of  cotf  inoBg  tha  nlsrut  cuTion. 

16.  W«  cumntly  raqulre  the  NANPA 
to  lacovar  tha  coats  of  tdxniiusteriiig  the 
NANP,  and  opaiatiiig  ihtiiiaaa«  to 
iwiluiiu  nidi  admiii&tnttoa,  fcon  all 
triaooamunicatlooa  canioB.  Tlia 
nantrj  of  thaae  costs  is  allocttad 
anong  all  talacommunicatiops  canieis 
baaad  on  the  carriers'  groaa  ravanuaa.  In 
our  nceot  ArtRroiuMcitfon  NPRM  (ei 
nt  18311  (April  25, 1990)).  we 
(antati*ahr  concluded  that  vm  need  not 
•rise  any  nuthar  acticm  to  comply  with 
sacttoB  251(aX2)'s  mandate  that  the  cost 
of  astahllsliing  telecommimicatioiis 
miiiitiwfiii^  aiiiiHuislntiiMi  axranflsoiaBts 
he  home  ^  all  telecommimicatians 
caniers  on  a  competitively  nautial  basia, 
in  light  of  the  action  talces  in  the 
Numbering  Hon  Order  (60  FR  38737 
Quly  28. 1998)). 

17.  With  the  implementation  of  long- 
term  number  portability  meesuiea,  all 
caniets,  including  cumntly  leguloled 
incumbent  LBCs.  will  incur  coats 
specific  to  the  deployment  end  usage  of 
number  pottaliility  ifatshssws  lliaralbrs, 
we  sed(  canunent  on  whether 
incumbent  LECs  should  be  able  to 
recover  their  portion  of  the  costs  of 
hriliHas  sha»d  by  all  carriers  in 
pcovidiiig  looB-letm  number  portability 
Iram  their  end  users  or  bom  other 
carriers,  and  whether  the  Coaunission 
should  prescribe  the  particular  cost 
recovery  mechanism.  To  the  extent 
parties  argue  that  wadtt  costs  should  be 
recovered  bom  other  carriers,  vm  seek 
comment  on  whether  such  carriers 
should  include  all  telecommimicatiaoa 
caniets,  such  as  other  local  exchange 
providers.  O/BtS  mmiden,  DCCs,  and 
resellers,  or  only  tnoee  carriers  that  have 
noeived  ported  numbers.  In  addition, 
asainning  that  we  ptescribe  a  particular 
recovery  mechanism,  ws  ask  parties  to 
identify  ahemative  ways  carriers  may 
recover  this  type  of  coat  from  carriers  (or 
enduaius). 

18.  We  tSDUtively  concluds  the 
ntmiber  portability  costs  of  facilities 
shared  1^  all  carriers  fall  into  thraa 
aultcatagoriaa:  (a)  Non-recurring  costs, 
tnrhi/ting  the  development  and 
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Ihaie  are  athar  typos  of  coats  aasodated 
with  Oa  fadlitiaa  that  will  be  shared  by 
all  caniers. 

19.  Wa  wA  oomment  on  wfaedser  the 
flral  two  sufacalagariea,  noa-recuiring 
and  lacozring  costs,  should  be  recovered 
throu^  monthly  charges  to  the 
individual  carriers  using  the  database, 
allocated  in  proportiao  to  each  carrier's 
poaa  ««t»wi^w.iii«ir«Hn«»«  revenues  net 
of  paymaats  to  other  carriers,  or  from  all 
caniats  operating  in  areas  where 
number  portability  is  oSsred.  We  note 
that  nco-rscuning  charges  could  be 
recovered  in  a  one-time  payment  or  over 
time. 

20.  We  believe  that  thars  are  at  least 
two  methods  for  recovering  the  third 
subcategory  of  shared  coets,  j.e.,  the 
costs  of  uploading,  downloading,  or 
querying  the  datmsse.  First,  these  costs 
could  be  recovered  through  usage 
diarges  aaoaesed  on  those  carrieis  that 
ailhar  acoeaa  the  database  to  upload 
number  portability  routing  infbrmatian, 
download  sudi  information,  or  directly 
query  the  database.  Those  carriers, 
including  DCCs,  could  then  either 
recover  such  costs  from  their  own 
customer  base,  or  choose  not  to  recover 
such  costs. 

21.  Second,  the  upload,  download, 
and/or  per-quary  costs  could  be  folded 
into  the  monthly  charges  assessed  on 
the  carriers  using  the  databases,  which 
would  bo  allocated  in  proportioa  to 
each  carrier's  groaa  t«lAr«»inmiint>.«Mr>ii« 
revenuea.  Wa  believe  this  approach  is 
moat  appropriate  in  those  instances 
where  it  is  not  practical  to  determine 
tlwcost  causer  of  the  usage  costs,  e.g., 
per-query  costs.  Under  current  database 
approaches,  there  is  no  direct 
correlation  between  the  ntmiber  of 
queries  made  and  the  number  of 
telephone  numbers  that  have  been 
forwarded  because  queries  will  be 
performed  on  all  calls  to  a  particular 
switch  once  any  single  number  has  been 
transferred  from  that  switch.  We  invite 
commenting  parties  to  provide  credible, 
substantiated  frimfi^  of  the  amotmt  of 
the  usage  costs,  including  upload, 
download,  and  pat^query  coats,  to  the 
extant  appUcabw,  and  whether  such 
coats  will  be  incurred  on  s  per-minute, 
par^all,  or  other  basis.  We  also  seek 
comment  on  these  and  altomative 
methods  for  recovering  per-quary  costs. 


22.  hi  aocamiancs  with  «hs  1999  Act. 
the  casts  of  numfaar  usiliHtll]!  are  lo  be 

laCOVersd  fcnm  «ll  t«Lr.l»»Jnilo««mi« 

canters  on  a  compalitivaly  nsutnl  basis. 
We  aaak  i  niaiaiait  oo  what  slapa  we 
need  to  take  lo  suun  that  thia 
maniiiiiiisiil  is  satiaftad  far  afl  shawd 
iaaustry  costs.  For  instance,  we  aaak 
conment  on  whether  it  is  necassaiy  for 
the  Commissioo  toaatablish  a 
macboaiam  to  ansuia  that  the  LNPA(a) 
tscoveis  its  costs  in  a  carapetUivsly 
neutral  fashion  We  also  sask  coDmont 
OD  what  mechanism(s),  e.g.,  faderal 
tarUb.  periodic  reports,  etc.,  should  be 
utilized  to  ensure  camplianoe  with  the 
statutory  lequiramant  and  under  what 
authority  the  Commission  can  impose 
Mocb  obUgations.  We  note  that  section 
2Sl(e)(l)  requires  the  Commission  to 
daata  or  designate  one  or  more 
Impartial  entitias  to  administar 
telemmMunirations  numbering,  and 
provides  the  Commission  with 
exclusive  Jurisdiction  over  the  NANP, 
and  section  251(eM2)  gives  the 
Commission  the  authority  to  eetabliA 
rules  by  which  carriers  must  bear  the 
coats  of  telecommunications  numiieting 
odministiation  and  number  portability. 
We  seek  comment  on  the  relevance  oi 
these  provisions  to  the  Commission's 
authority  to  impose  obligatioos  on  the 
IJNPA(a). 

b.  Direct  Carrier-Specific  Costs  to 
Implement  Number  Portability 

23.  Carrier-specific  costs  directly 
related  to  number  portability  include, 
for  example,  the  coets  of  purchasing  the 
switch  software  necessary  to  implement 
a  long-term  number  portability  solution. 
There  are  at  least  two  ways  of  allocating 
thaae  cairiar-specific  costs.  First,  we 
could  requiie  individual  carriers  to  bear 
their  own  costs  of  deploying  number 
portability  in  their  networks.  Second, 
we  could  require  all  carriers  in  a  given 
region  to  pool  their  number  portaUlity 
casta,  which  than  would  be  spread 
across  all  carriers  providing  and  using 
number  portability  based  on  some 
allocator,  sudi  as  gross 
telecommiminatinns  revenuea  or 
number  of  subscriber  lines.  We  seek 
comment  on  whether  this  proposal 
comports  with  the  standard  set  forth  in 
section  2Sl(e)(2),  and  whether  there 
exist  alternative  ways  of  allocating  this 
type  of  cost  among  tfaa  rslevam  caiiers. 

24.  We  mA  cominent  on  whether  we 
can  and  should  fTd^***  a  mechanism 
by  which  incumbent  LECs  or  othen 
then  may  recover  these  costs,  from 
either  end  users  or  other  carrieis  (such 
■s  other  local  exchange  service 
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provlderSiOfKS  {novidara,  DCCs,  and 
raaallet*),  and  ask  that  paitias  identify 
the  (urisdictiosal  basis  for  such 
authority. 

25.  If  the  Commission  were  to  permit 
costs  to  be  recxrvered  bom  consiuners, 
then  are  at  least  two  options.  One 
option  would  be  to  allow  carriers  the 
frndbility  to  recover  their  number 
portability-specific  costs  bom  thoir 
customers  in  whatever  manner  tb* 
conier  chooses.  A  second  t^on  would 
be  to  require  carriers  to  recover  their 
number  portability-spociflc  costs 
through  a  number  portability  charge 
aassosed  on  their  end  user  customers 
located  in  arees  where  number 
port^ility  is  available.  We  seek 
comment  on  the  advantages  and 
disadvantages  of  these  proposals  and 
any  alternative  mechanisms  for 
recovering  these  costs  from  consumers. 
Patties  favoring  a  specific  option  should 
mmnumt  on  whether  their  prefsrred 
approach  is  conaistent  with  principles 
of  competitive  asutrality . 

28.  We  note  that  several  additioDal 
iasues  are  taiaed  if  the  carrier-specific, 
humbw  paitability-specific  costs  are  to 
be  psased  on  to  consumers.  Therefore, 
we  seek  comnMiit  on  whether,  under 
any  cost  recovery  mechanism,  the  cost 
to  consumers  should:  (1)  Vary  among 
carriers  in  a  giv«n  geographic  region;  (2) 
remain  constant  among  all  caniers  in  s 
given  geographic  region;  or  (3)  vary 
among  different  geographic  regians,  e.g., 
states  or  LATAs  (while  remaining 
constant  within  that  region,  i.e.,  state  or 
LATA).  For  each  of  these  approaches, 
we  ask  whether  the  costs  to  consumers 
should  be  permitted  to  change,  for 
example,  on  a  monthly  or  qnp"»^  basis. 
We  also  seek  comment  on  whether 
carriers  should  charge  their  customers  a 
single,  one-time  charge,  a  monthly  foe. 
or  some  percentage  of  the  customer's 
monthly  bill,  to  recover  their  carrier- 
specific  number  portability-specific 
costs.  To  the  extent  this  Commission 
permits  carriers  to  recover  their  costs 
through  use  of  a  number  portability 
charge,  we  seek  comment  on  whether 
such  a  charge  should  be  spedfically 
identified  on  consumer  bills  bom  those 
carriers  as  a  separate  line  item.  We  seek 
comment  on  whether  any  such  chaige 
should  be  filed  as  a  tariff  at  either  the 
federal  or  state  level. 

27.  Finally,  we  seek  comment  on 
whether  carriers  should  be  permitted  to 
recover  carrier-specific,  number 
portability-specific  costs  from  other 
carriers,  through  increases  in  charges  for 
regulated  services.  Parties  that  advocate 
increases  in  charges  for  regulated 
services  are  asked  to  specify  which 
charges  should  be  increased  and  under 
what  turisdictional  authorify  the 


CodnmiasiaB  con  pnoaflw  such 
incnioas. 

c.  Indirect  Conior-Spocific  CoaU  to 
Implement  Numhor  Portability 

28.  Wa  tentatively  conclude  that 
carrier4pecific  costs  not  directly  ralatsd 
to  nuBibsr  portabiUty  should  be  bona 
by  individual  canisn  as  nstwork 
upgrades.  As  such,  carrierapecific  costs 
not  diroctly  related  to  numbn 
poftabilify  are  not  subject  to  the 
requirements  set  forth  in  soctian  251. 
We  sed;  comaent  on  this  tentative 
conclusion  and  on  alternative  methods 
ior  recovering  this  type  of  cost. 

29.  Carrier-speiiw:  costs  that  an  not 
diifctly  nlataa  to  tha  provision  of 
number  portobilify  indude,  for 
example,  the  coets  of  upgrading  SS7 
capabilities  or  adding  intelligent 
network  (IN)  or  advanced  intelligent 
network  (AIN)  capabilities.  Those  costs 
are  associated  with  the  provision  of  a 
wide  variety  of  services  unrelated  to  the 
provision  of  number  portability,  such  as 
CLASS  features.  Provision  of  these 
services  will  facilitate  the  ability  of 
incumbent  carriers  to  compete  with  the 
oSerings  of  new  entrants. 

30.  Incumbent  LECs,  as  well  as  new 
entrants,  will  be  required  to  incur  these 
costs  to  support  the  provision  of  number 
portability  and  other  services.  While 
some  incumbent  LECs  may  have  to 
upgrade  existing  networks  and 
inbastructun,  new  entrants  will  need  to 
design  their  networks  bom  the  outset  to 
include  these  capabilities.  Many 
inctmibent  LECs.  though,  may  already 
have  the  necessary  network  capabilities 
to  support  the  provision  of  long-term 
number  portability,  thus  miniintTing  the 
need  to  incur  upgrade  costs.  By  limiting 
the  deployment  of  long-term  portabilify 
to  thoee  geographic  areas  where  carriere 
are  already  oBiBring,  or  are  likely  to 
offer,  competing  telephone  exchange 
and  exchange  access  services,  we  limit 
these  expenditures  and  their  recovery  to 
areas  where  the  incumbent  carriers 
would,  solely  for  competitive  reasons, 
likely  upgrade  their  networks.  We  note 
that  this  approach  is  also  consistent 
with  that  taken  in  implementing  BOO 
number  portability,  where  LECs 
recovered  the  core  costs  of  deploying 
SS7  capabilities  as  network  upgrades 
from  all  end  users. 

31.  We  seek  comment  on  whether  we 
should  specify  a  particular  recovery 
mechanism  for  carrier-specific  costs  not 
directly  related  to  number  portability, 
and  on  alternative  methods  of 
recovering  such  costs  from  consumers 
or  other  carriers.  In  addition,  we  believe 
that  due  to  the  inevitable 
implementation  of  switch  and  other 
network  upgrades  to  support  long-term 
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•twoiki  will  apaala  with 
yeal»  aWcianciss,  rasuMBg  h» 
incTSMsd  productivify.  Wa  soak 
mmmnni  on  whelbsr  such  fotun 
itstwork  dosign  modifications  should  ba 
cnnaidaiad  in  detamiiiiing  the  exlont  to 
which  carrion  may  recovoi  canier- 
spedfic,  noo-naBOar  pottiihUlty- 
modfic  costs,  and  if  so,  how  Ihoy 
ikoukl  be  considered. 

d.  Pries  Cap  Troatmant 

32.  If  this  CoiBiBisaian  ware  lo  specify 
a  particular  method  of  cost  soawory 
bom  end  users,  such  requir— I  would 
iadude  companies  that  oie  suhioct  to 
price  cap  tieafngt  Prioo  cap  ragulation 
may  aSect  carriers'  ability  la  ncovor 
their  costs  under  the  methods  doooibod 
above,  or  other  possible  methods, 
bocauoa  it  restricts  tha  fioxibiUty  with 
wUdi  prico  cap  conien  may  price 
various  services.  We  tontativaly 
coaclude  that  price  cap  carrion  should 
be  permitted  to  treat  as  an  exogenous 
cost  any  carrier-specific,  numbar 
portability-specific  costs  they  incur,  but 
that  such  carriers  should  not  be 
pomitted  to  treat  as  an  exogenous  ooet 
any  carrier-specific,  non-number 
portability-specific  costs.  These 
conclusions  an  consistent  with  our  800 
Access  proceeding  when  coets  qMdfic 
to  800  access  wen  accorded  exogenous 
cost  treatment,  while  con  SS7  coets 
were  treated  as  general  network 
upgrades.  We,  therefore,  seek  comment 
specifically  on  how  price  cap 
companies  should  be  permitted  to 
recover  costs  for  facilities  shared  by  all 
carrion;  carrier-specific,  number 
poitabiUfy-specific  costs;  and  carrier- 
specific,  non-number  portability- 
specific  costs.  In  particular,  we  seek 
comment  on  whether  price  cap 
companies  should  be  permitted  to  treat 
exogenously  any  of  the  above  number 
portability-specific  cost  categories.  We 
also  seek  comment  on  whether  these 
costs,  alternatively,  should  be  placed  in 
a  new  price  cap  basket  or  an  existing 
basket.  If  parties  recommend  that  such 
costs  are  to  be  placed  in  an  existing 
basket,  we  ask  parties  lo  identify  which 
basket  would  be  most  appropriate. 

n.  PTXx»dural  Mattere 

A.  Ex  Parte 

33.  This  is  a  non-restricted  notice  and 
comment  rulemaking.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  period,  provided 
they  are  disclosed  as  provided  in  the 
Commission's  rules. 

B.  Regulatory  Flexibility  Act 

34.  As  required  by  section  603  of  the 
Regulatory  Flexibilify  Act,  5  U.S.C  601 
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et  $eq.  (1981),  the  Commiauon  prapued 
an  initial  RagulaUny  Flexibihty 
Analysis  (OtFA)  of  the  expected  impact 
GO  small  entities  resulting  from  the 
policies  and  proposals  set  forth  in  this 
FNPRM.  The  IRFA  appeeis  st  Appendix 
C  of  the  FNPRM.  Written  public 
comments  ate  requested  on  the  IRFA. 
These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the 
remainder  of  the  FNPRM,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatoiy  flexihiUty  analysis.  The 
Secretary  shall  cause  a  copy  of  the 
FNPRM.  including  the  IRFA,  to  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act. 

35.  Aeoson  for  Action:  The 
Commission,  in  compliance  with 
sections  2Sl(b)(2)  and  2Sl(dKl)  of  the 
Act.  proposes  rules  and  procedures 
intended  to  ensure  the  prompt 
implementation  of  telephone  number 
portability  with  the  minimum 
regulatory  snd  administrative  burden  on 
telecommunications  carriers.  The  rules 
propoeed  in  the  FNPRM  are  necessary  to 
implement  section  251(e)(2)  of  the  Act, 
which  requires  that  the  costs  of  number 
portability  be  borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis. 

36.  Objectives  and  Legal  Basis  for 
Proposed  Rules:  The  Conunission's 
objective  in  issuing  the  FNPRM  is  to 
propose  and  seeit  comment  on  rules 
estabUshing  a  cost  recovery  mechanism 
for  carriers  to  use  in  implementing  a 
long-term  number  port^ility  method 
pursuant  to  the  Act  and  in  accordance 
with  our  Report  and  Order  in  this 
proceeding.  Specifically,  our  goal  is  to 
propose  rules  which  implement  section 
2Sl(e)(2]  of  the  Act,  requiring  that  the 
cost  of  "number  portability  be  borne  by 
all  teleconmiunications  carriers  on  a 
competitively  neutral  basis  as 
determined  by  the  Commission."  47 
U.S.C.  251(e)(2).  The  legal  basis  for 
action  as  proposed  in  the  FNPRM  is 
contained  in  sections  1,  4(i),  4(j),  201- 
205,  218.  251(b),  2Sl(e).  and  332  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151, 154(i),  154(j), 
201-205, 218, 251(b),  251(d),  2Sl(e), 
332. 

37.  Description  and  Estimated 
Number  of  Small  Entities  Affected:  The 
rules  governing  long-term  number 
portabiUty  apply  to  all  LECs,  including 
incumbent  LECs  as  well  as  new  LEC 
entrants,  and  also  apply  to  cellular, 
broadband  PCS,  and  covered  SMR 
providers.  According  to  the  SBA 
definition,  incumbent  LECs  do  not 


qualily  as  small  busineasei  because  they 
are  domiiiant  in  their  field  of  operation. 
Accordingly,  we  will  not  addrens  the 
impact  of  these  rules  on  incimibent 
LECs. 

38.  However,  our  rules  may  have  a 
significant  economic  impact  on  a 
siUMtantial  niunber  of  small  businesses 
insofar  as  they  apply  to 
telecommunications  carriers  other  than 
incumbent  LECs.  The  rules  nuy  have 
auch  an  impact  upon  new  entrant  LECs 
as  well  as  cellular,  broadband  PCS,  and 
covered  SMR  providers.  Based  upon 
data  contained  in  the  most  recent 
census  and  a  report  by  the 
Commission's  Conunon  Carrier  Bureau, 
we  estimate  that  2,100  carriers  could  be 
afiected.  We  have  derived  this  estimate 
based  on  the  following  analysis: 

39.  According  to  the  1992  Census  of 
Transportation,  Communications,  and 
UtiUties,  there  were  approximately 
3,469  firms  with  under  1,000  employees 
operating  under  the  Standard  Industrial 
Classification  (SIC)  category  481— 
Telephone.  See  U.S.  Dept  of  Commerce. 

'  Bureau  of  the  Census,  1992  Census  of 
Transportation,  Communications,  and 
Utilities  (issued  May  1995).  Many  of 
these  firms  are  the  incumbent  LECs  and, 
as  noted  tixne,  would  not  satisfy  the 
SBA  definition  of  a  small  business 
because  of  their  market  dominance. 
There  were  approximately  1 ,350  LECs 
in  1995.  Industry  Analysis  Division, 
FCC,  Carrier  Locator:  Interstate  Service 
Providers  st  Table  1  (Number  of  C^arriers 
Reporting  by  Type  of  Carrier  and  Type 
of  Revenue)  (December  1995). 
Subtracting  this  number  from  the  total 
ntunber  of  firms  leaves  approximately 
2,119  entities  which  potentially  are 
small  businesses  which  may  be  affected. 
This  number  contains  various  categories 
of  carriers,  including  competitive  access 
providers,  cellular  carriers, 
interexcbange  carriers,  mobile  service 
carriers,  operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
coveted  SMR  providers,  and  resellers. 
Some  of  these  carriers — although  not 
dominant — may  not  meet  the  other 
requirement  of  the  definition  of  a  small 
business  because  they  are  not 
"independently  owned  and  operated." 
See  15  U.S.C.  632.  For  example,  a  PCS 
provider  which  is  affiliated  with  a  long 
distance  company  with  mote  than  1,000 
employees  would  be  disqualified  from 
being  considered  a  small  business. 
Another  example  would  be  if  a  celliUar 
provider  is  affihated  with  a  dominant 
LEC.  Thus,  a  reasonable  estimate  of  the 
number  of  "small  businesses"  afiected 
by  this  Order  would  be  approximately 
2,100.  We  request  comment  on  this 
estimate.  These  entities  could  include 
various  categories  of  carriers,  including 


competitive  acoas*  providan,  callular 
carriers,  intarexchanga  carriers,  mobile 
service  carriers,  operator  service 
providers,  pay  telephone  operators,  PCS 
providers,  covered  SMR  providers,  and 
resellers.  The  SIC  codes  which  describe 
these  noups  are  4812  and  4813. 

40.  fleporting.  Recordkeeping  and 
Other  Compliance  Requirmnents:  The 
FNPRM  requests  comment  on  the 
appropriate  method  by  which  the  costs 
of  long-term  number  portability  should 
be  recovered.  One  possible  cost  recovery 
method  would  be  based  upon  a 
percentage  of  a  carrier's  gross  revenues. 
Such  a  rule,  if  promulgated,  would  not 
impose  a  reporting  requirement  on  LECs 
because  they  already  file  information 
about  gross  revenues  with  the 
Commission  for  other  piuposes.  There 
ere  no  other  reporting  requirements 
contemplated  by  the  FNPRM. 

41.  Federal  Rules  Which  Ovetiap, 
Duplicate  or  Conflict  with  these  Rules: 
None. 

C.  Notice  and  Coirunent  Provision 

42.  Pursuant  to  appUcable  procedures 
set  forth  in  sections  %%  1.415  and  1.419 
of  the  Commission's  Rules,  47  CFR 
1.415  and  1.419,  interested  parties  may 
file  comments  on  this  FNP!^  on  or 
before  Augtist  16, 1996,  and  reply 
comments  on  or  before  Septemoer  16, 
1996.  To  file  formally  in  this 
proceeding,  parties  must  file  an  original 
and  twelve  copies  of  all  comments, 
reply  comments,  and  supporting 
comments.  Parties  wanting  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments  must  file  an 
ori^nal  plus  sixteen  copies.  Comments 
and  reply  comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Conununicatioiis  Commission,  1919  M 
Street,  NW.,  Room  222.  Washington,  DC 
20554.  In  addition,  parties  should  file 
two  copies  of  any  such  pleadings  with 
the  Competitive  Pricing  Division, 
Common  Carrier  Bureau.  Room  518, 
1919  M  Street,  NW.,  Washington,  DC 
20554.  Parties  should  also  file  one  copy 
of  any  doctmients  filed  in  this  docket 
with  the  Coirunission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  hic),  2100  M  Street,  NW., 
Suite  140,  Washington.  DC  20037  (202/ 
857-3800).  Comments  and  reply 
conunents  will  be  available  for  puhUc 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center, 
Room  239. 1919  M  Street,  NW., 
Washington,  DC  20554. 

43.  In  order  to  focilitate  review  of 
comments  and  reply  comments,  both  by 
parties  and  by  Conmiission  staff,  we 
require  that  comments  be  no  longer  than 
forty  (40)  pages  and  reply  comments  be 
no  longer  than  twenty  five  (25)  pages. 
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Empirical  economic  studies,  copies  of 
relevant  state  orders,  and  proposed  rule 
text  will  not  be  counted  against  these 
page  limits.  Specific  rule  proposals 
should  be  filed  as  an  appendix  to  a 
party's  comments  or  reply  comments. 
Such  appendices  may  include  only 
proposed  text  for  rules  that  would 
implement  proposals  set  forth  in  the 
parties'  comments  and  reply  comments 
in  this  proceeding,  and  may  not  include 
any  comments  or  arguments.  Proposed 
rules  should  be  provided  in  the  format 
used  for  rules  in  the  Code  of  Federal 
Regulations  and  should  otherwise 
conform  to  the  Conunent  Filing 
Procedures  set  forth  in  this  order. 
Conunents  and  reply  comments  must 
include  a  short  and  concise  summary  of 
the  substantive  argimients  raised  in  the 
pleading.  Comments  and  reply 
comments  also  must  clearly  identify  the 
specific  portion  of  this  FNPRM  to  which 
a  particular  comment  or  set  of 
comments  is  responsive.  Parties  will  not 
be  permitted  to  file  more  than  a  total  of 
ten  (10)  pages  of  ex  parte  submissions, 
excluding  cover  letters,  except  in 
response  to  direct  requests  from 
Commission  staff.  This  would  not 
include  written  ex  parte  filings  msde 
solely  to  disclose  an  oral  ex  parte 
contact.  Ex  parte  filings  in  excess  of  this 
limit  will  not  be  considered  as  part  of 
the  record  in  this  proceeding. 

44.  Patties  also  are  asked  to  submit 
conunents  and  reply  comments  on 
diskette.  Stich  diskette  submissions 
would  be  in  addition  to  and  not  a 
substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Wanda  M.  Harris,  Competitive 
Pricing  Division  of  the  Common  Carrier 
Bureau,  1919  M  Street,  NW.,  Room  518, 
Washington,  DC..  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
form  using  MS  DOS  5.0  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  conunents)  and  date  of 
submission.  The  diskette  shoiUd  be 
accompanied  by  a  cover  letter. 

D.  Ordering  Clause 

It  is  ordered  that,  pursuant  to  the 
authority  contained  in  sections  1, 4(1), 
'4()),  201-205,  218,  251,  and  332  of  the 
Communications  Act  as  amended,  47 
U.S.C.  5S151, 154(1),  154(j),  201-205, 
218, 251,  and  332,  a  further  notice  of 
proposed  rulemaking  is  hereby  adopted. 
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Federal  Conununications 
Commission,  Local  number  portability. 
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Commission,  Cost  recovery.  Local 
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47  CFR  Put  24 

[WT  OodiM  No.  96-148;  ON  Oockal  No.  96- 
113;FCC«e-387] 

Oeographic  Partitioning  and  Spectrum 
Dlsagg'*S>Von  by  Commercial  Mobile 
Radio  Sarvicee  Ucenaaea;  and 
hnplanienteUon  of  Section  257  of  tlte 
CommunlcaMons  Ad — Elimination  of 
Itefliat  Entry  Barrlera 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMADV:  In  this  Notice  of  Proposed 
Rulemaking  in  WT  Docket  No.  96-148 
and  GN  Docket  No.  96-113,  the 
Commission  proposes  modifications  to 
the  broadband  personal 
communications  services  (PCS)  rules  to 
expand  geographic  partitioning  and 
spectrum  disaggregation  provisions.  The 
Corrunission  also  soticits  comment  on 
certain  issues  relating  to  these  rules. 
The  Commission's  objective  in 
expanding  the  partitioning  and 
disaggregation  rules  is  to  enable  a  wide 
variety  of  applicants,  including  small 
businesses,  to  overcome  barriers  to  entry 
in  the  broadband  PCS  market,  to 
increase  competition,  and  to  expedite 
the  provision  of  broadband  PCS  to  areas 
that  may  not  otherwise  receive  wireless 
services. 

DATES:  Comments  must  be  filed  on  or 
before  August  15, 1996.  Reply 
conunents  are  to  be  filed  on  or  before 
August  30, 1996. 

ADDRESSES:  Federal  Coirununications 
Commission,  1919  M  Street,  N.W., 
Washington  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Nail  or  Mika  Savir,  Commercial 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0620. 


lUPnaCNTARY  MFORMATION:  This 
Notice  of  Proposed  Rulemaking  in  WT 
Docket  No.  96-148  and  GN  Docket  No. 
96-113,  adopted  on  |une  28. 1996,  and 
released  on  July  15. 1996.  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  Room  575,  2000  M 
Street  N.W.,  Washington  D.C.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  2100  M  Street,  N.W.,  Suite  140, 
Washington  D.C.  20037,  (202)  857-3800. 
Synopsis  of  Notice  of  Proposed 
Rulemaking: 

L  Background 

1.  In  the  Broadband  PCS 
Memorandum  Opinion  and  Order, 
Amendment  of  the  Conunission's  Rules 
to  Establish  New  Personal 
Communications  Services,  GN  Docket 
No.  90-314,  Memorandum  Opinion  and 
Order.  59  FR  32830  (June  24, 1994) 
(Broadband  PCS  Memorandum  Opinion 
and  Order),  the  Corrunission  declined  to 
allow  general  geographic  partitiorung, 
noting  that  licensees  might  use 
partitioning  as  a  means  of 
circiunventing  construction 
requirements.  The  Commission 
observed,  however,  that  a  limited 
partitioning  scheme  irught  fadlitata 
participation  by  certain  groups, 
including  rural  telephone  companies 
and  other  designated  entitles,  in  the 
provision  of  broadband  PCS.  The 
Commission  stated  that  it  would 
consider  the  issue  of  geographic 
partitioning  in  a  fiiture  proceeding  to 
estabUsh  competitive  bidding  rules  for 
broadband  PCS. 

2.  The  Corrunission  established 
geographic  partitioning  provisions  for 
rural  telephone  companies  in  the 
Competitive  Bidding  Fifth  Report  and 
Order.  Implementation  of  Section  30g(j) 
of  the  Communications  Act — 
Competitive  Bidding,  PP  Docket  No.  93- 
253,  59  FR  37566  (July  22.  1995) 
[Competitive  Bidding  Fifth  Report  and 
Order).  The  Corrunission  determined 
that  partitioning  would  satisfy  the 
Congressional  mandate  to  provide  an 
opportunity  for  nual  telephone 
companies  to  participate  at  auction  and 
in  the  provision  of  broadband  PCS.  The 
Commission  decided  that  rural 
telephone  companies  could  acquire  a 
partitioned  Ift^ense  (1)  by  forming  an 
auction  bidding  consortium  comprised 
entirely  of  rural  telephone  companies, 
and  partitioning  the  license(s)  won 
among  consortium  members:  or  (2) 
through  private  negotiation,  either 
before  or  after  an  auction.  The 
Commission  required  that  partitioned 
areas  conform  to  estabUshed 
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geopolitical  boundaries  (such  as  county 
unes)  and  that  each  area  include  all 
portions  of  the  rural  telephone 
company's  wireUne  service  area  within 
the  PCS  service  area. 

3.  In  the  Competitive  Bidding  Further 
Notice  of  Proposed  Rulemaking, 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding.  PP  Docket  No.  93-253,  Farther 
Notice  of  Proposed  RuJemaking,  59  FR 
41426  (August  12.  1994)  [Competitive 
Bidding  Further  Notice  of  Proposed 
Rulemaking),  the  Commission  requested 
comment  on  whether  to  extend  post- 
auction  partitioning  of  broadband  PCS 
licenses  to  women-  and  minorlty-owiied 
businesses.  The  Commission  observed 
that  allowing  these  entities  to  acquire 
partitioned  licenses  may.  like  rural 
telephone  companies,  facilitate  their 
ability  to  participate  in  the  provision  of 
broadband  PCS. 

4.  In  the  Broadband  PCS 
Memorandum  Opinion  and  Order,  the 
Commission  held  that  broadband  PCS 
licensees  may  disaggregate  licensed 
broadband  PCS  spectrum  under  the 
current  rules  after  January  1,  2000  if 
they  have  met  the  five-year  construction 
requirement.  The  Commission  reasoned 
that  this  limit  on  spectrum 
disaggregation  for  broadband  PCS 
would  allow  the  PCS  market  to  take 
shape  and  prevent  anti-competitive 
practices  with  regard  to  disaggregation. 
The  Commission  indicated,  however, 
that  it  would  inibate  a  proceeding  at  a 
later  date  to  specify  rules  for  aUowlng 
spectnun  disaggregation. 

n.  Notice  of  Propoaed  Rulemaking 

A.  Partitioning 

1.  License  EligibiUty 

The  Commission  proposes  to  relax  the 
broadband  PCS  geographic  partitioning 
rules  for  the  A,  B,  D,  and  E  spectrum 
blocks  to  allow  any  party  to  acquire  a 
license  for  a  partitioned  geographic 
service  area  diat  meets  the  eligibiUty 
requirements  to  be  a  broadband  PCS 
Ucansee.  The  Commission  tentatively 
concludes  that  this  would  allow 
spectrum  to  be  used  more  efficiently, 
speed  service  to  imderserved  areas,  and 
increase  competition  The  Commission 
invites  comment  on  this  proposal.  The 
Commission  solicits  comment  on 
whether  this  proposal  to  liberalize  the 
geographic  partitioning  rules  would 
hinder  a  rural  telephone  company's 
ability  to  participate  in  the  provision  of 
broadband  PCS. 

2.  Available  License  Area,  Timing,  and 
Financial  ObUgations 

The  Commission  proposes  that  any 
partitioning  of  broadband  PCS  licenses 


be  along  county  lines  in  the  same 
maimer  that  rural  telephone  companies 
must  partition  along  county  lines  under 
the  current  rules.  The  Commission 
tentatively  concludes  that  this  would 
reduce  the  administrative  burden  and 
minimize  interference  coordination 
concerns.  Commenters  are  invited  to 
address  the  merits  of  the  Commission's 
proposal. 

7.  Non-entrepreneur  block  licensees. 
The  Commission  believes  that  there  may 
be  significant  advantages  in  broadening 
the  partitioning  rules  to  permit  A,  B,  D, 
and  E  block  broadband  PCS  licensees  to 
partition  a  portion  of  their  license  area 
to  any  qualifying  entity  at  any  time  after 
receiving  a  license.  The  Conunission 
proposes  that  all  licensees  in  the  A,  B, 
D,  and  E  blocks  be  permitted  to  partition 
their  Ucense  area  along  county  lines,  at 
any  time.  Commenters  are  invited  to 
discuss  whether  the  Commission  should 
impose  any  limitations  on  the  size  of 
geographic  area  that  a  Ucensee  would  be 
allowed  to  partition  in  the  non- 
entrepreneurs'  blocks. 

8.  Licensees  with  competitive  bidding 
benefits.  The  Commission  obsen'es  that 
small  businesses  face  certain  barriers  to 
entry  into  the  broadband  PCS  market 
that  changes  in  the  partitioning  rules 
may  address.  The  Commission  proposes 
that  an  entrepreneurs'  block  (C  and  F 
block)  licensee  be  permitted  to  partition 
St  any  time  to  other  parties  that  would 
be  eUgible  for  a  liceiue  in  those  blocks. 
The  Commission  seeks  comment  on  this 
tentative  conclusion. 

9.  The  Commission  seeks  conunent  on 
the  treatment  of  installment  plans  for 
wiiuing  auction-bids  owned  by 
partitioning  hcensees.  The  Commission 
seeks  comment  on  whether  an 
entrepreneur  block  Ucensee  who 
partitions  to  another  entrepreneur 
should  be  required  to  repay,  on  an 
accelerated  basis,  a  portion  of  the 
outstanding  principle  balance  owed 
under  an  installment  pavment  plan.  The 
Commission  seeks  comment  on  whether 
the  partitionee  should  be  required  to 
guarantee  payment  of  a  portion  of  the 
partitioner's  obligation. 

10.  The  Commission  tentatively 
concludes  that  some  form  of  the  unjust 
enrichment  requirements  should  apply 
to  a  partitioning  licensee  that  has 
received  bidding  credits  or  is  paying  the 
wirming  bid  through  installment 
payments  when  the  partitionee  qualifies 
as  an  entrepreneur,  but  would  receive 
less  favorable  installment  plan 
payments.  The  Conunission  seeks 
comment  on  whether  such  unjust 
enrichment  requirements  in  this  case 
should  be  on  a  proportional  basis,  and 
how  the  payments  should  be  calculated. 


11.  The  Commission  proposes  to. 
apply  the  current  five-year  restriction 
against  complete  license  transfers  to 
prohibit  partitioning  and/or 
disaggregation  by  an  entrepreneur  block 
Ucansee  to  a  non-entrepreneur  during 
the  first  five  years  of  the  license  period. 
The  Commission  states  that  applying 
this  hording  period  to  partitioning  and 
disaggregation  will  ensure  the  objective 
that  entrepreneurs  and  small  businesses 
continue  to  participate  as  PCS  Ucensees 
for  substantial  periods  of  time,  and 
through  that  participation  obtain 
experience  and  profits  that  will  eiuible 
their  long-term  participation  in 
conamunications  industries.  The 
Conunission  tentatively  concludes  that 
after  the  five-year  holding  period,  unjust 
enrichment  requirements  should  apply 
as  a  condition  for  approval  of  an 
appUcation  for  a  partitioning  transfer  of 
an  entrepreneur  block  Ucense  to  a  non- 
entrepreneur.  The  unjust  eruichment 
provisions  would  include  accelerated 
payment  of  bidding  credits,  unpaid 
principal,  and  accrued  unpaid  interest, 
and  would  be  appUed  on  a  proportional 
basis.  The  Conunission  seeks  conunent 
on  how  such  unjust  enrichment 
amounts  should  be  calculated.  The 
Conunission  seeks  comment  on  whether 
the  price  paid  by  the  partitionee  should 
be  considered  in  determining  the 
percentage  of  the  outstanding  principle 
balance  to  be  repaid. 

12.  The  Conunission  seeks  conunent 
on  what  the  respective  obUgations  of  the 
participants  in  a  partitioning  transfer 
should  be,  and  whether  each  party 
should  be  required  to  guarantee  all  or  a 
portion  of  the  partitionee's  original 
auctions-related  obligation  in  the  event 
of  default  or  bankruptcy  by  any  of  the 
parties  to  the  partitioning  transfer.  The 
Conunission  seeks  conunent  on  whether 
the  partitioner  (the  original  Ucensee) 
should  have  a  continuing  obUgation 
with  respect  to  the  entire  initial 
geographic  area.  The  Commission  seeks 
comment  on  whether  partitioning 
parlies  shotild  be  able  to  determine 
which  party  has  a  continuing  obUgatton 
with  respect  to  the  original  Ucensed 
area. 

13.  The  Conmiission  tentatively 
concludes  that  the  proposals  to  permit 
partitioning  in  the  manner  described 
above  would  allow  broadband  PCS 
spectnun  to  be  used  most  efficiently, 
speed  service  to  unserved  or 
imderserved  areas,  and  facilitate 
competition.  The  Corrunission 
tentatively  concludes  that  the  proposal 
to  permit  partitioning  by  entrepreneur 
block  licensees  to  similarly  qualified 
parties  would  ensure  that  these  entities 
retain  a  significant  presence  in  the 
market.  AdditionaUy,  this  proposal  may 
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hslp  small  businaM  licanaaM  compaie 
mora  eSsctively  in  the  anut  they  retain 
snd  aasiit  in  this  eliminatiQD  of  entry 
burion  to  the  PCS  market.  The 
Commissi  op  solicits  comment  on  this 
analysis  of  the  intended  eBect*  of  tbeae 
proposals. 

3.  LicHueTarm 

14.  The  Commisaion  proposes  that  a 
paitittonae  be  authorized  to  hold  its 
iiouut  ior  tfaa  remainder  of  the 
putiliaMr'a  original  ten-year  hoenae 
tana.  The  Cnmniissloa  tentatively 
concludes  that  this  ipynferh  is 
^ipropriate  becauM  a  Ucenass,  through 
pertitiaaing,  should  not  be  abls  to 
CQoiu  graatar  right!  than  it  WM 
awatdad  under  the  tenns  of  its  license 
grant.  The  Coeunisaion  solicits 
oamoMBt  on  dkis  tantativa  conclusian. 

15.  The  Conaiiisiaa  also  propoaaa 
that  a  partitioBea  be  afforded  the  same 
renewal  e^qwctaacY  as  a  auikat  ana 
Ucaaaee.  SpedlicaUy,  a  pattiiioBae 
wouM  be  paosad  a  ptelsreKe  at  a 
co»natati»e  nnewal  proceeding  if  it 
can  d—ntiate  that  it  has  provided 
"aubatantial"  saririce  during  its  peat 
lioenaa  Mta  mi  has  subatantially 
coaplied  with  appUcabIa  Coaunisslon 
rules,  policies  and  the  Communicaliaas 
Act  of  W34,  as  amaoded.  The 
CoMmission  iavitea  coounent  aa  this 
proposal. 

4.  Construction  Ka^uirsBMDts 
It.  b  the  BiMdhand  PCS 

MeainaaduB  Opinion  and  Oder,  the 
rtanmlssion  faund  thet  hrnadh»d  PCS 
would  Hkeiy  be  a  hig^y  ooaapatitive 
servios  and  that  licaaaeea  would  have 
inceatives  to  conaliuct  taciUtias  to  meat 
the  senrica  dawands  in  their  licensed 
eraes.  Nevarihelaaa,  the  CoanmisaiaB 
imposed  minimum  constructiott 
requirements  to  expedite  service  to  the 
public  and  promote  efficient  use  of  the 
spectrum.  SpecLflcally.  the  CosBiaaion 
required  30  MHz  broadband  PCS 
Ucensees  to  construct  fadUdes  that 
provide  coverage  to  one-third  of  the 
populatioo  of  their  service  area  within 
five  years  of  the  Ucense  grant  and  two- 
thirds  of  the  population  within  ten 
years.  Ten  MHz  Ucensees  are  required  to 
provide  coverage  to  one-fourth  of  the 
service  area's  population  within  five 
years  or.  aheroatively,  they  may  submit 
a  showing  to  the  Commission 
demonstrating  that  they  an  providing 
substantial  service. 

17.  The  Commission  tentatively 
concludes  that  both  the  partitioner  and 
partiUonae  should  be  subject  to 
oovaiage  requirements  that  erisure  that 
both  portions  of  a  partitioned  Ucensing 
area  wiU  receive  service.  This  propoe<d 
would  facilitate  partitioning  by  offering 


a  choice  betwean  two  dUhtat  build-out 
options,  which  could  be  nagoliatad 
between  the  partitioner  and  partitionee. 
Applicants  would  then  select  in  their 
assignment  and  tranaisr  appUcations  the 
construction  option  they  would  be 
obUgated  to  meet. 

18.  Under  the  first  option^  a 
paititiooee  would  be  obligated  to  satisfy 
the  same  construction  requirements  as 
the  original  Ucensee  within  its 
partitioi^  area,  regardlaes  of  when  it 
acquired  the  partitioned  Ucense.  The 
Coauniaaitxi  invites  comment  aa  this 
option. 

19.  As  a  second  option,  the 
Commission  proposes  more  modest 
build-out  requirements  for  a  partitioned 
area  where  the  original  Ucensee  has  met 
its  five-year  build-out  requirements  and 
certifies  that  it  wiU  meet  the  ten-year 
coverage  requiieaents  for  its  entire 
license  ana.  SpadficaUy.  the 
Commission  proposes  that  partitiooees 
must  only  satisfy  the  substantial  service 
requirement  lor  renewal  expectancy  for 
its  partitioned  area  by  the  end  of  the 
original  tes-year  license  term.  For 
example:  an  A  Block  Ucensee  who 
meets  its  five-year  build-out 
requirements  within  three  years  after 
receiving  its  Ucense,  may,  in  its 
partitioning  application,  certify  that  it 
wiU  meat  the  ten-year  coverage 
requiienent  for  its  original  license.  In 
this  scenario,  the  parUtionaa  would  only 
be  required  to  meet  the  substantial 
service  lequiramenl  for  its  paKiUoned 
area  at  the  end  of  the  A  Block  Kranson'n 
original  tan-year  Ucense  term. 

20.  The  Commission  tentatively 
concludes  that  astebUshing  flexible 
build-out  requiraments  would 
otcourage  partitioning  to  entities  that 
have  a  sincere  interest  in  providing 
broadband  PCS  and  would  thereby 
expedite  the  provision  of  service  to 
arses  that  otherwise  may  not  receive  it 
as  quickly.  The  Commission  also 
ofaaerves  that  this  option  may  iaciUtate 
partitioning  agreements,  especiaUy  in 
the  latter  portion  of  a  Ucense  term,  by 
acknowledging  Ucensees'  efforts  to  bring 
broadband  PCS  service  to  their  Ucensed 
areas.  The  Commission  soUcits 
comment  on  these  build-out  proposals. 

B.  Disaggregation 

1 .  Timing  of  Disaggregation 

21.  Currently,  a  broadband  PCS 
Ucensee  who  has  met  the  five-year 
construction  requirement  may  assign 
portions  of  its  Ucensed  PCS  spectrum 
after  January  1,  2000.  In  the  Broadband 
PCS  M^norandum  Opinion  and  Order, 
the  Corrunission  stated  that  allowing 
immediate  disaggregktion  of  spectrum 
before  that  time  may  impede 


compaliliaa  in  the  pnmtioa  of 
faroadbMsd  PCS. 

22.  The  Commiaaioa  tantaUsely 
coochidaa  that  the  prahifaitians  on 
disaggregation  may  no  loqgar  be 
wariantad.  The  Commiaaioa  tantatively 
concludes  that  the  current  prohibitions 
on  disaggregation  may  constitute  a 
barrier  to  market  entry  far  amaU 
businesses  and  other  eDtrepraneutB 
which  may  lack  the  resources  to 
paitidpale  successfully  in  auctions  for 
30  MHz  and  10  MHz  broadband  PCS 
spectrum  blocks.  The  Commissioa 
proposes  to  eliminate  such  market  entry 
bairian  by  making  dianges  in  the 
disaggragatton  rukss.  The  Coomisaiao 
seeks  cooimenl  on  theea  tentative 
onnrhwions. 

Z3.  The  Commission  propoaaa  to 
allow  spectrum  iiisggiiissllni  prior  to 
January  1,  2000,  and  to  eUminata  the 
condition  that  the  Ucensee  must  satisfy 
the  Bve-year  build-out  requirements 
befara  disaggregating.  The  Commiasion 
invites  comment  on  whethar  to  retain 
the  fiv«-yeer  build-out  requiraniant 
before  alknving  ilisagiiiniilliai 
Commenters  shouldoiscusa  whether  the 
goals  of  eliminetian  of  aurikat  entry 
barriers,  efBciaat  spectrum  uaa, 
expedited  access  to  broadband  PCS 
service,  and  competiliaB  would  be 
better  served  by  eUminating  this 
restriction.  Specifically,  the 
Cnnuwission  prop«>sas  to  allow  nan- 
eBtrepfaneuis  to  ilisaQginsla  to  other 

2uaUfled  entities  at  any  tirea,  and  to 
llow  enlrepniwurs  to  dis^gragata  to 
other  qualified  entrepreneun  at  any 
tine,  but  entrepreneurs  would  be 
restricted  freaa  disaggregating  spectrum 
to  non-antrepreneuis  until  aJkar  the  Bve- 
yaar  holding  period.  Commenters 
shouEl  discuss  whether  any  afteraate 
restrictions  on  allowing  disaggregatiaa 
may  be  appropriate. 

2.  Amount  of  Spectrum  to  Disaggregate 

24.  In  the  Broadband  PCS 
hfemorandum  Opinion  and  Order,  the 
Conunission  estabUshed  six  frequency 
blocks  of  spectrum  for  licensed 
broadband  PCS.  Three  of  the  blocks  (A. 
B,  and  C)  each  have  30  MHz  of 
spectrum,  while  the  remaining  blocks 
(D.  E,  and  F)  have  10  MHz  of  spectrum 
each.  Tlie  Commission  determined  that 
this  broadband  PCS  spectrum  allocation 
plan  would  facilitate  the  rapid 
deplovment  of  broadband  PCS  and 
enable  broadband  PCS  Ucensees  to 
compete  fully  with  other  commercial 
mobile  radio  services.  The  Commission 
determined  that  30  MHz  blocks  of 
spectrum  would  faciUtate  competition 
and  the  rapid  development  and 
implementation  of  the  fullest  range  of 
PCS  services  and  ensure  that  PCS  is 
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MrafaHyi   ^^ 

abwvMlliMllOMiizI 
■Bw  to  yravMv  MVnCM  I 
^wriiHwrl  lypBciUoni  t»i»r>cai 
ooapvafak  to  IkoH  BOW  ptoTfaM  by 
«»'*"'»  qnMnM,  thion^  te  on  of 
•dvaaoad  (UgllBl  (nrliiili|iiM,  radi  n 
Cods  DMalaB  MaMpb  Aooaw  (CEMA) 
Md  TbM  OhrWoa  MulUpIo  AooM 
(TOMA),  Old  Bdcro-celliJar  tachiioiaKy. 

IS.  Tiw  Commiadoa  leek*  conunant 
■nd  pn^oMb  te  the  aaouBt  of 
■ipoi  liii«i  that «  Ucthmii  ikouM  b» 
wquiwd  to  wtrin  If  illMMgHMlliM  1» 
■Itowod  OB  *  man  axpadStM  haiia.  Tha 

rainriiliig  wfaethor  iamo  wliiclkn  w 
Hinit  ihoukl  bo  i^aoad  OB  fts  aaiauiit  of 
(pactmra  •  BciDMO  DUiy  diMgpvgM*  ar 
tha  timing  of  nick  illiaMiinalliai 

26.  TIm  CommiadaD  propoaai  thai 
Ucasaaaa  dinggragate  fraquandaa  in 
aoooidaaoa  with  tha  paliingi  ipadHad 
ia  OUT  nilaa.  Tba  Conmiiaiian 
tentativaty  ctaichidaa  that  fm  theae 
piupoaaa,  diaaggragatiOD  far  bmadhand 
PCS  in  blade*  imallar  than  a  1  MHz 
bkick  of  pairad  fraquonciea  will  not  be 
pannittad.  The  CtunmiMion  naalrt 
onnment  aa  this  tenutiva  conchuioa. 
TIm  Comniiaaionraquaat*  that 
oomraenton  tiiggairting  altaroatiTa 
appitMcfaea  provide  technical 
juatificatiaaa  and  otfaar  relevant  nippoit 
in  reapondlng  to  Ihi*  taaue. 

27.  The  Commiaaion  aeeks  comment 
on  whether  broadband  PCS  licanaaes 
•hould  be  lequiied  to  ratain  or  acquire 
spectrum  above  the  adminiatntive 
minimum  of  1  MHz.  Hm  Commisiion 
alao  aeeka  conunant  on  the  minimum 
amount  of  spectrum  a  disaggiegatee 
could  uUliza  for  the  provision  of 
broadband  type  aarvices.  The 
CoDimiasian  aaaka  comment  geaarally 
on  the  mlevaoce  of  the  distinction 
between  btoadband  and  narrowband  for 
purpoaes  of  disaggregation  rules. 

28.  The  Commission  tentativaly 
concludes  that  elimination  of  the 
current  prohibitions  on  broadband  PCS 
disaggragatian  would  be  consistent  with 
the  recent  elimination  of  the  cellular/ 
PCS  crosa-ownership  rule  and  the  40 
MHz  PCS  spectrum  cap,  and  the 
ratentioD  of  the  45  MHz  CMRS  spectnnn 
cap.  because  such  actions  hdlitate 
market  transiiexs  of  spectrum  amnng 
celhilar  and  PCS  licenaees  while 

maintaining  ^  prOViaiOQ  tO  BOSUre  a 

diversity  of  service  providers.  The 
Commission  requests  comment  on  this 
tffiitstive  conclusion,  and  generally  on 
the  impact  of  the  present  45  MHz 
spectrum  cap  od  these  proposals. 


Ikia  aknM  ha  ■  anMMaHi 
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2»L  TW  Oimlaslwi  piBpoaiM  to 
aBswrdl  iBliif  iiBiar  btodt  Wcansaas  Ma 
iBa^imaii  m  iMlailj  ipialirjiiin 
pitiaa  at  any  time  widKwt  leaUlctloa. 
and  to  paitiB*  aot  aiigMa  fcr 
antrmnBraur  block  UoBOaaa  after  a  Bve- 
yaar  BoldiBg  period.  Ika  CoBUBisaiaa 
tantativaly  eaoehidea  that  if  aa 
aaitrepraneur  block  MceBaae  ia  permitted 
to  disaflRNBrta  to  a  laai  aiilieiiiaueur 


aartinr  aftar  tha  Bve-yeer  holding  period, 
the  (UsaggrsaattBg  onlrapieneur  block 
Ucaoaae  wUf  be  laqBired  to  repay  the 
uBJuat  enrickmsBt  proviaiDna  on  a 
proportlapal  baaia.  Theae  un|ust 
enrichment  praviaioDS  would  include 
Bcoekralad  paymant  of  bidding  credits, 
unpaid  principal,  and  aocnied  unpaid 
and  would  be  applied  on  a 


piouoitional  basis.  The  Commisaiasi 
seeks  "»nm««t  on  how  such  un|ust 
sBrichment  amounts  should  be 
calculated.  Tha  CoBimiaaion  seeks 
mmiBwnt  oo  whadiar  the  price  paid  by 
the  ilisagnimallim  party  should  be 

itatmiAmitmA  in  «t««»Tminlng  tha 

itaga  of  the  outatanmng  principle 
to  be  repaid. 

30.  The  Commisaion  seek*  comment 
on  what  the  respective  obligaUons  of  the 
participanta  in  a  disaggregation  transfer 
should  be,  and  whether  eech  party 
should  be  requited  to  guarantee  all  or  a 
portion  of  the  disaggiegatee 's  original 
auctions-related  obligation  in  the  event 
of  debuh  or  bankruptcy  by  any  of  the 
paitlea  to  the  disag^egatlon  transfar. 
The  Commisaion  seeks  comment  on 
whether  the  disaggregator  (the  original 
lioenaee)  ahould  have  a  continuing 
obligatian  with  respect  to  the  entire 
initial  license.  The  Cammi*sion  seeks 
conunant  on  whether  the  parties  should 
have  available  a  choice  of  options. 
ranging,  tor  example,  from  an 
accelerated  payment  based  on  purchase 
price  to  a  guarantee  for  a  larger  payment 
by  one  party  in  the  event  another  party 
de&ults.  Parties  are  also  invited  to 
comment  on  whether  the  disaggregating 
paitiea  should  be  able  to  determine 
which  party  haa  a  continuing  obligatiaa 
with  respect  to  the  original  Ucenaed 
area. 

31.  The  Commisaitm  tentatively 
concludes  that  if  an  entrepreneur  block 
licensee  i*  permitted  to  disaggregate  to 
an  entrepreneur  that  would  not  qualify 
for  the  aame  level  of  bmefits  as  the 
disaggregating  licenaee,  the 
disaggregating  entrepiensur  block 
licensee  will  be  required  to  repay  a 
portion  of  the  unjust  enrichment 
provisions  as  they  apply  to  a  fiill 
assignment  of  a  licsdSe.  The 
Commission  seeks  conunent  on  whether 


liDlanaltolhaU.S. 
Tkaasnry,  aBd  War  Ika  aatoiBla  skould 
be  cahailatad.  Tte  CaiBadaafaBi  aaaka 
canmsBt  on  whM  prwialaBa.  Mmcj, 
should  be  adopted  to  addiaaa  tha 
fttuaUoB  of  as  antnfeBBaur  blodi 
lliBasiiii's  illiaggimaliiMi  fiillimsilliji 
dafauh  in  paymaBt  of  a  wianlag  bid  at 
auction. 

32.  Ilie  Commisaioa  seek*  comment 
oo  whether  there  should  be  diflareot 
rwydnmaots  for  aBlieptauaur  bkxJc 
llLUBSuus  and  far  aon-eBliepieuaur 
block  Ucanaaea  regarding  the  anMwints  of 
speelnun  which  a  Uoansae  must  retain 
ormay  diaaggragala. 

4.  Construction  Haquiiementa 

33.  Tha  CcnimiaaiaB'a  rulae  cutraatly 
require  30  MHz  broadband  PCS 
Btjausees  to  construct  fadlitiea  that 
provide  coversaa  to  ana-third  of  the 
population  of  their  aervice  area  within 
five  years  of  the  Initial  lioanae  grant  and 
twD-thirda  of  the  populaliaa  within  ten 
year*.  Ten  MHz  licensees  are  required  to 
construct  facilities  that  provide  covetags 
to  one-fourth  of  the  service  area's 
population  within  five  yeera  or, 
ahematively,  thay  may  submit  a 
showing  to  the  Commiasian 
demonstrating  that  they  are  prtsviding 
substantial  service. 

34.  To  address  the  concams  raised  in 
the  Broadband  PCS  Uemorandum 
Opinion  and  Order  about  anti- 
competitive incentives  to  disaggregate 
and  engage  in  spectrum  warehousing, 
the  Commission  nropoaea  two 
constructian  build-out  option*  to  apply 
to  entities  receiving  dis^gregated 
spectrum  that  do  not  already  possess  a 
broadband  PCS  license  in  the  same 
geographic  service  area.  Such  applicants 
seeUng  to  receive  disaggregated 
spectrum  would  select  the  construction 
option  for  which  they  would  be 
obligated  to  meet  in  their  assignment 
and  transfar  applications.  The 
Commission  tentatively  concludes  that 
this  proposal  would  prevent  licensees 
from  warehouatng  spectrum  and  would 
enable  new  entrants  to  provide  service. 

35.  Under  the  first  option,  a 
disaggregatee  entering  the  geographic 
market  would  be  obligated  to  satisfy  the 
same  constructian  requirements  as  the 
licensee,  regardless  of  when  it  acquired 
the  disaggregated  spectrum.  For 
example,  an  entity  that  acquiraa 
spectrum  from  a  30  MHz  texwdband 
PCS  licensee  (an  A.  B,  or  C  block 
licensee)  would  be  obligated  to  provide 
service  to  at  least  one-third  of  the 
population  in  the  license  area  within 
five  year*  of  tha  underlying  license  term 
and  two-thirtls  ofthe  population  in  the 
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lioanae  area  by  the  eiMl  of  the  ten-year 
licesaa  tann.  An  entity  that  aomirea 
apactnim  from  a  10  MHz  bn>a<fiiand 
PCS  licensee  (a  O.  E,  or  F  block  licensee) 
would  have  to  provide  adequate  service 
to  at  least  one-quarter  ofthe  population 
Id  the  license  area  or  make  a  showing 
of  substantial  aervice  at  the  five-year 
benchmark.  Tha  ConariaaioB  tenutively 
coodudea  that  this  approach  would 
prevent  spectrum  warehousing  and 
ensure  expeditad  access  to  broadband 
PCS  aervicea.  CoouBentars  are  invited  to 
discuss  tha  merita  of  this  option. 

36.  As  a  second  option,  tna 
ConmissioB  propoaas  a  modified  build- 
out  requirement  alter  the  disaggregating 
licensee  has  met  its  five-year  build-out 
requirement  and  certifies  that  it  will 
meat  the  ten-yeer  coeatruction 
requirement  by  the  end  of  its  license 
term.  Specifically,  a  disaggregatae  must 
only  satisfy  the  nve-year^iild-out 
raquirenents  far  the  Ucense  area  by  tha 
and  of  the  original  ten-year  licaDae  term. 
The  Camniissinn  tentatively  condudea 
that  this  build-out  option  will  facilitale 
the  rapid  introduction  of  broedfaend 
PCS  service  and  incraeae  spectrum 
eBdency.  The  CommisaioD  seeks 
camment  on  this  approach.  Commentars 
are  also  invited  to  address  vidiether 
these  build-out  requiieiBents  should 
apply  where  a  licanaea  disaggregates  s 
portion  of  its  spectrum  aftaru*  initial 
tan-year  license  term  haa  expired. 

37.  The  Commission  proposes  to 
require,  as  a  pre-condition  for  approving 
a  proposed  disaggregation,  certifications 
from  both  the  disag^egalor  and  the 
diaaggregatee  that  the  time  remaining 
before  the  ten-year  construction 
benchmarks  it  sufficient  for  the 
disaggregator  and  disaggreeatee  to  meet 
the  pertinent  construction  oendmiark 
for  their  respective  licenses.  This 
proposal  would  ensure  against  delay  in 
the  build-out  of  PCS,  and  place  all 
parties  on  notice  that  the  construction 
lequirements  must  be  considered  during 
the  negotiations.  In  addition, 
disaggiegatees  must  file  maps  and  other 
supporting  documents  showing 
compliance  with  the  construction 
requirements  within  the  appropriate 
five-year  and  ten-year  bench  marks  of 
the  data  of  their  initial  licenses. 

38.  The  Commission  proposes  that  if 
a  licensee  fails  to  meet  the  construction 
requirements,  the  license  of  the 
disaggregator  or  disaggregatee  would 
revert  back  to  the  Commission.  In  light 
ofthe  fact  that  the  disaggregator  and 
disaggregatee  are  each  licensees,  their 
prospective  construction  requirements 
are  independent  from  each  other  and 
failure  to  satisfy  one  construction 
requirement  will  not  a%ct  the  renewal 
of  the  other. 


39.  The  Commisaion  propoaes  no  new 
construction  rsquireraants  for 
disaggragatees  already  poaaaasing  a 
broadband  PCS  lioeDse  in  a  gao^phic 
service  area,  on  the  praailae  that  theae 
Ucanseee  are  already  subject  to  coverage 
requirements  under  their  existing 
licenses.  The  Commission  seek* 
ctHnment  on  this  proposal.  The 
Commisaion  seeks  comment  on  the 
construction  requireBwnts,  if  any,  that 
should  apply  to  other  CMRS  licensees 
receiving  disaggregated  broadband  PCS 
spectrum. 

S.  License  Term 

40.  The  Commission  proposes  a 
similar  license  term  for  disaggregation 
as  for  partitioning,  i.e.,  that  a 
disagi^egatee  would  be  authorized  to 
hold  its  license  for  the  disaggregated 
nMctrum  for  the  remainder  ofthe 
disaggregator's  original  ten-year  license 
term.  The  Commisaion  believes  this 
approach  is  appropriate  because  a 
licenaee,  through  disaggregation,  should 
not  be  able  to  bestow  greater  rights  than 
it  waa  awarded  under  the  terms  of  its 
license  granL  The  ConmiissiOD  sedca 
comBiant  on  whether  administrative 
effidency  and  convenience  for  licensees 
support  a  limited  exception  to  this 
general  rule.  The  Commission  proposes 
that  a  disaggregatee  be  afidrded  the 
aame  renewal  rights  as  a  market  area 
licensee.  A  disasregstee  would  be 
granted  a  preference  at  a  comparative 
renewal  prtxxwding  if  it  can 
demonstrate  that  it  has  provided 
"substantial"  service  during  its  past 
lioonse  term  and  has  substantially 
complied  with  applicable  Commission 
rulesMwlides,  and  the  Communications 
Act.  The  Commission  invites  comment 
on  this  proposal 

C.  Related  Matters 

1.  Combination  of  Partitioning  and 
Disaggregation 

41.  Tlie  Commission  tentatively 
concludes  that  combinations  of 
partitioning  and  disaggregation  should 
be  pennittmi.  The  Conunisdon  seeks 
comment  on  whether  the  benefits  of 
allowing  licensees  to  combine 
disaggregation  and  partitioning  at  any 
time  outweigh  factors  supporting 
restrictions  on  such  a  combination.  In 
those  situations  where  the  combination 
of  partitioning  and  disaggregation  is 
allowed  under  the  proposed  rules,  the 
Commission  proposes  to  implement  the 
rules  proposed  for  partitioning  in  the 
event  there  is  a  conOict  in  the 
application  of  the  rules.  The 
Ccnnmission  seeks  comment  on  where 
such  conflicts  conceivably  could  arise 
and  on  the  overall  approach  to  the 


nomhiiiation  of  partitioning  and 
disaggragation  addresesd  herein. 

2.  Ucenslag 

42.  The  Coirunisaion  propoaes  to    . 
follow  existing  partial  asaigrunem 
procedures  for  broadband  PCS  licenaee 
in  reviewing  raquesu  for  geographic 
partitioning,  disaggragatioa,  or  a 
combiaatton  of  boui.  Thua,  tha  Ucenaae 
must  file  an  FCC  Form  4M  that  is 
signed  by  both  the  licensee  and 
qualifying  entity.  The  qualifying  aniity 
would  alao  file  an  POC  Form  430  unlaaa 
a  cur«nt  FCC  Focm  430  isabeady  on 
file  with  the  Cnmmisston.  An  FCC  Form 
600  wKNtld  be  filed  by  the  qualifying 
entify  to  receive  authorization  to  operate 
in  the  market  area  vrhich  is  being 
partitioned  or  to  modify  an  existing 
station  of  the  qualifying  entity  to 
indude  the  new  or  adcUtiooal  market 
area  being  partitioned.  The  Coounisaion 
seeks  comment  on  these  proposed 
licenaing  rulea. 

43.  Tm  CoBmiission  pn^ioses  that 
any  requests  for  a  partitioned  license  or 
disaggregated  spectrum  would  contain 
tha  FCC  Forms  490.  430,  and  600  and 
be  filed  as  one  padcage  under  cover  of 
the  FCC  Form  490.  Putie*  are  invited  to 
comment  on  whether  any  additional 
procedures  should  be  required.  A 
broadband  PCS  disaggregatee  must  file 
FIX  Form  430  quailing  it  as  a 
common  carrier  unless  a  current  FCC 
Form  430  is  already  on  file  with  the 
Commission.  An  FCC  Form  600  should 
be  filed  by  the  disaggregatee  to  receive 
authorization  to  operate  in  the  market 
area  which  is  covered  by  the 
disaggregated  spectrum  or  to  modify  an 
existing  station  of  the  disaggregatee  to 
indude  the  new  or  additional  spectrum 
being  disaggregated.  Parties  are  invited 
to  comment  whethef  any  additional 
procedures  should  be  required. 

3.  Technical  and  Microwave  RelocatioD 
Rules 

44.  In  the  Broadband  PCS  Second 
Report  and  Order,  Amendment  of  the 
Commission's  Rules  to  Establish  New 
Personal  Communications  Services,  GN 
Docket  No.  90-314.  Second  Report  and 
Order,  58  FR  59174  (November  8, 1993) 
{Broadband  PCS  Second  Report  and 
Order)  the  Commission  adopted 
minimal  technical  standards  to  allow 
PCS  to  develop  in  the  most  rapid, 
economically  feasible  and  diverse 
manner.  The  Commission  tentatively 
concludes  that  the  current  technical 
rules  with  respect  to  service  area 
boundary  limits  and  protections,  which 
provide  for  coordination  and 
negotiation  among  licensees,  should  be 
maintained  and  applied  to  pertitioned 
license  areas.  The  Conmiission  seeks 
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canmMnt  oo  this  tentative  conchwion. 
The  Commiasion  seeks  camment  on 
whether  aay  modifications  to  the 
technical  rules  are  needed  to 
accommodate  these  paitiUooing  and 
disamegalion  proposals. 

45TThe  Commission  tsntstivaly 
concludes  that  a  new  entrant  PCS 
Ucensee  who  gains  its  license  through 
partitioning  or  disaggregation  should  be 
treated  as  any  other  subsequent  PCS 
Ucensee  for  purposes  of  the  microwave 
ralocation  cost-sharing  plan,  including 
sligibiUty  for  installment  plan  payments 
if  the  transferee  would  be  ehgible  for  an 
installment  plan  equivalent  to  that 
enjoyed  by  the  transferring  licensee, 
unless  the  reimbursement  obligations  to 
which  they  would  be  subgect  have 
already  been  paid  by  the  transhning 
licensee.  The  Commission  seeks 
comment  on  this  approach. 

4.  Qearinghouse  for  Spectrum. 

46.  The  Commissian  seeks  comment 
on  whether  establishing  an  electronic 
database  to  make  more  resdily 
sccessible  the  information  about 
hcensed  PCS  spectnun  would  lower 
market  entry  barriers,  consistent  with 
the  mandate  of  Section  257  of  the 
Telecommunications  Act  of  1996,  or 
otherwise  be  in  the  pubUc  interest  Tha 
Commission  requests  comment  on  how 
to  encourage  the  creation  of  private 
information  clearinghouses  on  available 
spectrum  and  what  prtKedures  could  be 
utiUzed  to  sssist  smsll  businesses  in 
obtaining  available  licenses  or  spectrum 
from  licenaeas  to  meet  very  limited  or 
defined  teleconununications  needs.  The 
Commission  also  seeks  comment  on 
how  to  promote  information 
clearinghouses  or  other  market  solutions 
so  that  the  public  can  be  informed  about 
spectrum  availability  in  particular 
geographic  areas  or  excess  or  available 
spectrxun  that  could  be  disaggregated  in 
ininimum  amounts. 

m.  Conclosioa 

47.  The  Commission  believes  that 
these  partitioning  and  disaggregation 
proposals  are  consistent  with  a  pro- 
competitive  deregulatory  national 
policy  framework  and  will  promote  the 
rapid  creation  of  a  competitive  market 
to  deliver  broadband  PCS  to  the  largest 
number  of  consumers.  These  propc«als 
are  designed  to  meet  the  Congressional 
objectives  of  opening 
teleconununications  markets  to 
competition,  providing  advanced 
technologies  and  services  efficiently  and 
quickly,  and  identifying  and  eliminating 
market  entry  barriers  for  entrepreneurs 
snd  other  small  businesses  in  the 
provision  and  ownership  of 
teleconununications  services. 


IV.  Pwifdfl  Kbttan  aad  Ordning 

CUOM 

A.  Beguiatory  Flexibility  Act 

Summary:  As  required  by  Section  603 
of  the  ReguUtory  Flexibility  Act.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  oo  small  entities 
of  the  policies  and  rules  proposed  in 
this  Notice  of  Proposed  Hulemaidng. 

Reason  for  Action:  This  rulemaking 
proceeding  was  initiated  to  secure 
comment  on  proposals  to  modiiy  our 
broadband  PCS  rules  to  permit 
partitioning  and  disaggregation  for  all 
Part  24  licensees.  The  proposals 
advanced  in  the  Notice  of  Proposed 
Rulemaking  are  also  designed  to 
implement  Congress'  goal  of  giving 
small  businesses  the  opportunity  to 
participate  in  the  provision  of  spectrum- 
based  services. 

Objectives:  The  Commission  proposes 
changes  to  its  rules  for  broadband  PCS 
that  ate  intended  to  facilitate  the 
efficient  use  of  broadband  PCS 
spectrum,  increase  competition,  and 
expedite  the  provision  of  broadband 
PCS  service  to  areas  that  may  not 
otherwise  receive  broadband  PCS  or 
other  wireless  services  in  the  near  term. 
These  proposals  seek  to  increase  the 
level  of  small  business  partidpatioo  in 
the  provision  of  broadl^nd  PCS.  The 
Commission  proposes  to  allow 
broadband  PCS  licensees  in  the  non- 
entrepreneurs'  blocks  to  partition  any 
portion  of  their  geographic  license  area 
to  entities  that  are  eligible  to  be 
broadband  PCS  licensees.  The 
Commission  further  proposes  to  allow 
entrepreneurs'  block  licensees  to 
partidon  any  portion  of  their  licensed 
geographic  area  to  entities  that  qualify 
as  entrepreneurs  and  are  otherwise 
eligible  to  be  broadband  PCS  licensees. 
Additionally,  the  Commission  proposes 
to  eliminate  the  January  1 ,  2000 
benchmark  for  disaggregation,  and  allow 
disaggregation  any  time  after  the 
broadband  PCS  licensee  meets  the  five- 
year  build-out  requirement.  Specifically, 
the  Commission  proposes  to  allow 
broadband  PCS  licensees  in  the  non- 
entrepieneurs'  blocks  to  disaggregate 
spectrum  to  entities  that  are  eligible  to 
be  brtwdhand  PCS  licensees.  The 
Conunission  proposes  to  allow 
entrepreneurs'  block  licensees  to 
disaggregate  to  another  entrepreneur, 
otherwise  qualified  to  be  a  broadband 
PCS  licensee.  Additionally,  the 
Commission  proposes  to  establish 
license  terms  that  permit  partitionees  to 
hold  partitioned  licenses  and 
disaggregatees  to  hold  disaggregated 
spectrum  for  the  remaining  duration  of 
the  original  ten-year  license  term.  The 


Commisaian  also  propows  to  estahliah 
constructlan  requireinants  to  ensure 
expedient  access  to  broadband  PCS 
service  in  partitioned  aisas  to  ensure 
coverage  and  increase  spectrum 
efildency.  Finally,  the  Commissiaii 
proposes  to  allow  Ucensees  to  combine 
partitioning  and  disaggregation  under 
limited  circiunstances. 

Lego/  Basis:  The  proposed  sction  Is 
authorized  under  Sections  4(i),  257, 
303(r)  and  309(j)  of  the  Communications 
Act  of  1934.  as  amended,  47  U.S.C 
S$  154(i),  257,  303(r)  and  309(j),  as 
amended. 

Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements:  The 
proposals  under  consideration  in  this 
Notice  of  Proposed  Ruiemaldng  include 
the  possibility  of  imposing  reporting 
and  recordkeeping  requirements  for 
small  businesses  seeking  licenses 
through  tha  proposed  partitioning  and 
disaggregation  rules.  The  information 
requirements  would  be  used  to 
determine  if  the  licensee  is  a  qualifying 
entity  to  obtain  a  partitioned  license  or 
disaggregated  spectrum.  This 
information  will  be  a  one-time  filing  by 
any  applicant  requesting  such  a  license. 
This  information  will  be  submitted  on 
the  FCC  Forms  490  (or  430  and/or  600 
filed  as  one  package  imder  cover  of  the 
Form  490)  which  are  currently  in  use 
and  have  already  received  OMB 
clearance.  We  estimate  that  the  average 
burden  on  the  applicant  is  three  hours 
for  the  information  necessary  to 
complete  these  forms.  We  estimate  that 
75  percent  of  the  respondents  (which 
may  include  small  businesses)  will 
contract  out  the  burden  of  responding. 
We  estimate  that  it  will  take 
approximately  30  minutes  to  coordinate 
information  with  those  contractors.  The 
remaining  25  percent  of  respondents 
(which  may  include  small  businesses) 
are  estimated  to  employ  in-house  staff  to 
provide  the  information.  Applicants 
(iocluding  small  businesses)  filing  the 
package  under  cover  of  FCC  Form  490 
electronically  will  inciu  a  S2.30  per 
minute  on-line  charge.  On-line  time 
would  amount  to  no  more  than  30 
minutes.  We  estimaiM  that  75  percent  of 
the  applicants  may  file  electronically. 
We  estimate  that  applicants  contracting 
out  the  information  would  use  an 
attorney  or  engineer  (average  of  S200 
per  hour)  to  prepare  the  information. 

Federal  Rules  Which  Overlap. 
Duplicate  or  Conflict  With  These  Rules: 
None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved:  The 
rule  changes  proptosed  in  this 
proceeding  will  affect  all  small 
businesses  which  avail  themselves  of 
these  rule  changes,  including  small 
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businesses  cturently  holding  broadband 
PCS  Ucanses  who  choose  to  partition 
and/or  disaggregate,  and  small 
businesses  who  may  acquire  licenses 
through  partitioning  and/or 
disaggregation.  The  Commission  is 
required  to  estimate  in  its  Final 
Regulatory  Flexibility  Analysis  the 
number  ol  small  entities  to  which  a  rule 
will  apply,  provide  a  description  of 
such  entities,  and  assess  the  impaqf  of 
the  rule  on  such  entities.  To  assist  the 
Commission  in  this  analysis, 
commenters  are  requested  to  provide 
information  regarding  how  many  total 
broadband  PCS  entities,  existing  and 
potential,  would  be  affected  by  the 
proposed  rules  in  the  Notice  of 
Proposed  Rulemaking.  In  particular,  the 
Commission  seeks  estimates  of  how 
many  broadband  PCS  entities,  existing 
and  potential,  will  be  considered  small 
businesses.  "Small  business"  is  defined 
as  a  firm  that  has  revenues  of  less  than 
S40  million  in  each  of  the  last  three 
calendar  years.  This  definition  was  used 
in  the  PCS  C  block  auction  and 
approved  by  the  Small  Business 
Administration.  The  Commission  seeks 
comment  as  to  whether  this  definition  is 
appropriate  in  this  context. 
Additionally,  the  Commission  requests 
each  commenter  to  identify  whether  it 
is  a  small  business  under  this  definition. 
If  the  commenter  is  a  subsidiary  of 
another  entity,  thls'information  should 
be  provided  for  both  the  subsidiary  and 
theparent  corporation  or  entity. 

The  broadband  PCS  spectrum  is 
divided  into  six  frequency  blocks 
designated  A  through  F.  'The 
Commission  has  auctioned  broadband 
PCS  licenses  in  blocks  A.  B.  and  C  The 
Conunission  does  not  have  sufficient 
information  to  determine  whether  any 
small  businesses  within  the  SBA- 
approved  definition  bid  successfiiUy  for 
licenses  A  or  B  block  auctions.  There 
were  89  winning  bidders  that  quaUfied 
as  small  businesses  in  the  C  block  PCS 
auctions.  Based  on  this  information,  the 
Conunission  concludes  that  the  number 
of  broadband  PCS  licensees  affected  by 
the  rules  proposed  in  this  Notice  of 
Proposed  Rulemaking  includes  the  89 
wiiming  bidders  that  qualified  as  small 
entities  in  the  C  block  broadband  PCS 
auction. 

'The  Commission  estimates  that  up  to 
10,370  PCS  licensees  or  potential 
licensees  could  take  the  opportunity  to 
partition  and/or  disaggregate  a  license 
or  obtain  a  license  throu^  partitioning 
and/or  disaggregation.  This  estimate  is 
based  on  the  total  number  broadband 
PCS  licenses  auctioned  and  subject  to 
auction,  2,074,  and  the  estimate  that 
each  Ucense  would  probably  not  be 
partitioned  and/or  ihsaggregated  to 


more  than  five  parties.  The  Commission 
notes  that  the  A  and  B  blocks  each 
consist  of  51  licenses  (a  total  of  102 
licenses)  and  the  C,  D.  E,  and  F  blocks 
each  consist  of  493  licenses  (a  total  of 
1,972  licenses).  Currently  the  C  and  F 
block  licensees  and  potential  Ucensees 
(holding  a  total  of  986  licenses)  must  be 
small  businesses  or  entrepreneurs  with 
average  gross  revenues  over  the  past 
three  years  of  less  than  S125  million. 
Under  the  proposed  rules  they  will  be 
permitted  to  partition  and/or 
disaggregate  to  other  qualified 
entrepreneurs.  The  A,  B,  D,  and  E  block 
licensees  and  potential  licensees 
(holding  a  total  of  1.088  licenses)  will 
also  be  permitted  under  the  proposed 
rules  to  partition  and/or  disaggregate  to 
small  businesses. 

At  present,  there  have  been  no 
auctions  held  for  the  D.  E,  and  F  blocks 
of  broadband  PCS  spectrum.  The 
Commission  anticipates  a  total  of  1.479 
licenses  will  be  awarded  in  the  D.  E. 
and  F  block  PCS  auctions,  which  are 
scheduled  to  begin  on  August  26. 1996. 
Eligibility  for  the  F  block  licenses  is 
limited  to  entrepreneurs  with  average 
gross  revenues  of  less  than  $125  million. 
However,  there  is  no  basis  upon  which 
to  estimate  the  number  of  licenses  that 
will  be  awarded  to  small  businesses,  nor 
is  there  a  basis  for  an  estimate  as  to  how 
many  small  businesses  will  win  D  or  E 
block  licenses.  Given  the  fact  that  nearly 
all  radiotelephone  companies  have 
fewer  than  1,000  employees,  and  that  no 
reliable  estimate  of  Ine  number  of  D,  E, 
and  F  block  licensees  can  be  made,  the 
Commission  assumes,  for  purposes  of 
this  IRFA  that  all  of  the  licenses  will  be 
awarded  to  small  businesses.  The 
Commission  believes  that  it  is  possible 
that  a  significant  number  of  the  up  to 
10,370  PCS  licensees  or  potential 
licensees  who  could  take  the 
opportunity  to  partition  and/ or 
disaggregate  a  license  or  who  could 
obtain  a  license  through  partitioning 
and/or  disaggregation  will  be  small 
businesses. 

Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  with  the  Stated  Objectives: 
The  proposals  advanced  in  the  Notice  of 
Proposed  Rulemaking  are  designed  to 
implement  Congress'  goal  of  giving 
small  businesses,  as  well  as  other 
entities,  the  opportunity  to  participate 
in  the  provision  of  spectrum-based 
services.  The  impact  on  small  entities  in 
the  proposals  in  the  Notice  of  Proposed 
Rulemaking  is  the  opportunity  to  enter 
the  brtwdband  PCS  market  through  the 
partitioning  and  disaggregation 
proposals  herein. 

Tne  rule  changes  proposed  in  the 
Notice  of  Proposed  Rulemaking  by  the 


Commission  are  coiuistent  with  the 
mandate  under  the  Conununications  Act 
of  1934,  as  amended,  to  identify  and 
eliminate  market  entry  barriers  for 
entrepreneurs  and  small  businessesin 
the  provision  and  ownership  of 
teleconununications  services,  and  the 
mandate  under  Section  309(j)  of  the 
Communications  Act  of  1934,  as 
amended,  to  utilize  auctions  to  ensure 
that  small,  minority  and  women-owned 
businesses  and  rural  telephone 
companies  have  an  opportunity  to 
participate  in  the  provision  of  spectrum- 
based  services.  The  Commission's 
proposals  in  this  Notice  of  Proposed 
Rulemaking,  if  implemented,  will' 
facilitate  market  entry  by  parties  who 
may  lack  the  financial  resources  for 
participation  in  PCS  auctions,  including 
small  businesses.  These  proposals,  if 
implemented,  will  promote 
technological  advancement  and 
participation  by  diverse  entities,  as  well 
as  facilitate  the  efficient  lise  of 
broadband  PCS  spectrum-  The 
alternative  to  the  Commission's 
proposal  to  allow  geographic 
partitioning  would  be  to  maintain  the 
status  quo  and  only  permit  rural 
telephone  companies  to  utilize 
partitioning  through  forming  an  auction 
bidding  consortium  comprised  entiiely 
of  rural  telephone  companies  or  through 
private  negotiation  post-auction. 
Limiting  geographic  partitioning  to  rural 
telephone  companies  would  not  permit 
other  small  businesses  to  obtain 
partitioned  licenses  or  to  partition  to 
other  parties,  and  thus  would  not 
promote  the  participation  of  small 
businesses  in  the  provision  of  PCS.  The 
Commission  also  noted  that  the 
proposed  partitioning  policy  would 
allow  spectrum  to  be  used  more 
efficiently,  speed  service  to  underserved 
areas,  and  increase  competition. 

In  this  Notice  of  Proposed 
Rulemaking,  the  Commission  observed 
that  initially  general  partitioning  by 
broadband  PCS  licensees  was  not 
permitted  because  of  the  concern  that 
licensees  might  use  partitioning  as  a 
means  to  circumvent  construction 
requirements.  The  Commission 
tentatively  concludes  that  both  the 
partitioner  and  partitionee  should  be 
subject  to  coverage  requirements  that 
ensure  that  both  portions  of  a 
partitioned  licensing  area  will  receive 
service.  The  Commission  proposes 
facilitating  partitioning  by  offering  a 
choice  between  two  different  build-out 
options,  which  could  be  negotiated 
between  the  partitioner  and  partitionee. 
The  first  option  proposed  by  the 
Commission  would  require  a  partitionee 
to  satisfy  the  same  constructioD 
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nquiremenis  as  tha  original  licenaee 
within  its  partitioned  araa,  ragardlass  of 
when  it  acquired  the  partitioned  hcense. 
This  approach  is  consistent  with  the 
present  construction  requirements  for 
rural  telephone  companies.  The  second 
option  proposed  by  the  Commission 
would  apply  where  the  original  licensee 
has  met  its  five-year  build-out 
requirements  and  certifies  that  it  will 
meet  the  ten-year  coverage  requirements 
for  its  entire  license  area.  Specifically, 
the  Commission  proposes  that 
partitionees  must  only  satisfy  the 
substantial  service  requirement  for 
renewal  expectancy  for  its  partitioned 
area  by  the  end  of  die  original  ten-year 
license  term.  The  Commission 
tentatively  concludes  that  these 
piopoeed  flexible  build-out 
requirements,  if  adopted,  will  encourage 
partitioning  to  entities  that  have  a 
sincere  interest  in  providing  broadband 
PCS  and  will  thereoy  expedite  the 
provision  of  service  to  areas  that 
otherwise  may  not  receive  it  as  quiddy. 

The  Commission  considered  the  fact 
that  many  brt>adband  PCS  Ucensees  may 
meet  their  five-year  build-out 
construction  obligation  early,  and 
therefore  proposes  revisiting  the  current 
prohibition  on  disaggregation.  The 
Commission  considered  the  alternative, 
requiring  PCS  licensees  to  wait  until 
January  1.  2000  before  disaggregating, 
and  noted  that  this  would  not  permit 
small  businesses  to  disaggregate  or 
obtain  disaggregated  spectrum  and 
therefore,  would  not  promote  an 
efficient  use  of  spectrum. 

The  Commission  is  proposing  to 
allow  partitioning  and/or  disaggregation 
by  entrepreneurs  only  to  other  qualified 
entrepreneurs  for  five  years,  to  ensure 
the  objective  that  entrepreneurs  and 
small  businesses  continue  to  participate 
as  PCS  licensees  for  substantial  periods 
of  time,  and  through  that  participation 
obtain  experience  and  profits  that  will 
enable  their  long  term  participation  in 
communications  industries.  The 
Commission  is  proposing  to  apply 
proportional  unjust  enrichment 
provisions  for  partitioning  and 
disaggregation  by  entrepreneurs  to  non- 
entrepreneurs  after  the  five-year  period. 
The  alternative  to  this  proposal,  would 
be  to  either  prohibit  partitioning  by 
entrepreneurs  or  to  allow  entreprenetirs 
who  have  benefitted  &x>m  special 
bidding  provisions  to  become  unjustly 
enriched  by  immediately  partitioning  a 
portion  of  their  license  area  to  pariies 
that  do  not  quaUfy  for  such  benefits. 
The  Commission  also  noted  that 
allowing  partitioning  and/or 
disaggregation  by  entrepreneurs  only  to 
other  qualified  entrepreneurs  for  five 
years  is  consistent  with  the 


Commission's  rule  allowing  Ucense 
transfers  by  entrepreneurs  only  to  other 
entrepreneurs  in  the  first  five  years  of 
the  hcense  period. 

The  Commission  beUeves  that 
allowing  entrepreneurs  and  small 
businesses  to  partition  and^or 
disaggregate  their  Ucenses  to  other 
qualified  entrepreneurs  and  small 
businesses,  and  allowing  all  non- 
entrepreneurs  to  partition  and/or 
disaggregate  to  any  quaUfied  party 
(including  small  businesses)  will  help 
attain  the  Congressional  objective  of 
ensuring  that  small  businesses  have  an 
opportunity  to  participate  in  the 
provision  of  broadband  PCS.  These 
proposals  will  enable  a  wide  variety  of 
appUcants,  including  small  businesses, 
to  overcome  entry  barriers  in  the 
provision  and  ownership  of 
telecommunications  services. 

This  Notice  of  Proposed  Rulemaking 
solicits  comment  on  a  variety  of 
alternatives  discussed  herein>  Any 
significant  alternatives  presented  in  the 
comments  will  be  considered. 

IRFA  Comments:  The  Commission 
requests  public  comment  on  the 
foregoing  IRFA.  Comments  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA  and  must  be  filed  by  the  comment 
deadlines  set  forth  in  the  Notice  of 
Proposed  Rulemaking. 

B.  Paperwork  Reduction  Act 

This  Notice  of  Proposed  Rulemaking 
contains  either  a  proposed  or  modified 
information  collection.  The 
Commission,  as 'part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  Notice  of  Proposed 
Rulemaking,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Pubhc  Law  No.  104-13.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  Notice 
of  Proposed  Rulemaking:  OMB 
notification  of  action  is  due  September 
23, 1996.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality.  utiUty,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATEK  Written  comments  by  the  pubhc 
on  the  proposed  and/or  modified 
information  collections  are  due  August 
IS,  1996.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed  and/ 
or  modified  information  collections  on 
or  before  September  23, 1996. 
ADDRESSES:  hi  addition  to  filing 
comments  with  the  Seoetary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  shoiUd  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington 
D.C.  20554,  or  via  the  Internet  to 
dconway@fcc.gov,  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725- 
17lh  Street.  N.W.,  Washington  D.C 
20503  or  via  the  Internet  to 

fain t@8l.eop.gov. 

FOn  FURTHER  INFORMA'nON  COfaACT:  For 
additional  information  concerning  the 
information  collections  contained  in 
this  Notice  of  Proposed  Rulemaking 
contact  Dorothy  Conway  at  (202)  418- 
0217,  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPPLEMEMTARY  INFORMATION: 

Title:  Geographic  Partitioning  and 
Spectrum  Disaggregation  by  Commercial 
Mobile  Radio  Services  Licensees  and 
Implementation  of  Section  257  of  the 
Cormr.unications  Act-Elimination  of 
Market  Entr)'  Barriers. 

Type  of  Review:  New  Collection. 

Respondents:  Number  of 
Respondents:  We  estimate  up  to  10,370 
PCS  licensees  or  potential  hcensees 
could  take  the  opportimily  to  partition 
and/or  disaggregate  a  hcense  or  obtain 
a  hcense  throu^  partitioning  and/or 
disaggregation. 

Bsiimated  Time  Per  Response:  The 
average  burden  on  the  apphcant  is  3 
hours  for  the  information  necessary  to 
complete  FCC  Forms  490,  430  or  600 
and  be  filed  as  one  package  under  cover 
of  die  FCC  Form  490.  We  estimate  75% 
of  respondents  will  contract  out  the 
burden  of  responding.  We  estimate  that 
it  will  take  approximately  30  minutes  to 
coordinate  information  with  those 
contractors.  The  remaining  25%  of 
respondents  aro  estimated  to  employ  in 
house  staff  to  provide  the  information. 
7.778  apphcations  (contracting  out)  x.5 
faour=3.889  hours.  2.592  applications 
(in  house)  x  3  hours  =  7.776  hours. 

Total  burden  =  3,889  +  7.776  =  1 1.665 
hours. 

Estimated  Cost  to  tlie  Respondent: 
Total  capital  and  start-up  costs; 
Applicants  wishing  to  file  the  package 
under  cover  of  the  FXX  Form  490 
electronically  will  incur  a  $2.30  per 
minute  on-line  charge.  On-line  time 
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would  amount  to  no  mote  than  30 

minutes.  Seventy-five  percent  of  the 

respondents  are  expected  to  file 

electronically.  7,778 

apphcations  X  $2.30  x= $538,682.  All 

other  respondents  would  be  expected  to 

file  manually  and  would  incur  the 

following  costs:  2.592 

apphcationsx$l.lS  =  $2,981.  Total 

capital  and  start-up 

costs  =  $536,682+ $2,981  =  $539,663. 

We  assume  that  the  respondents 
contracting  out  the  information  would 
use  an  attorney  or  engineer  (average  of 
S200  per  hour)  to  prepare  the 
information.  7,778  apphcationsx$200 
per  hourx3  houts= $4,666,800.  Total 
Respondent  Costs: 
$539,663  -I-  $4,666,800  =  $5,203,463. 

Cost  to  the  Federal  Government:  The 
government  review  time  for  this 
submission  is  estimated  at  IS  minutes 
per  response  with  the  review  being  done 
by  persoimel  at  the  GS-6  level.  10,370 
applications  XS3.39  s  $35,154. 

C.  Ex  Parte  Rules— Non-Restiicted 
Proceeding 

This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  rules,  47  CF)l 
S$  1.1202, 1.1203, 1.1206(a). 

D.  Corrunent  Period 

Ihirsuant  to  appUcable  procedures  set 
forth  in  Sections  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before  August 
15, 1996.  Reply  comments  are  to  be  filed 
on  or  before  August  30, 1996.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington  D.C.  20554.  A  copy  of  all 
comments  should  also  be  filed  with  the 
Commission's  copy  contractor,  ITS,  Inc., 
2100  M  Street.  N.W,.  Suite  140.  (202) 
857-3800. 

E.  Authority 

The  above  action  is  authorized  under 
the  Communications  Act,  §§  4(i),  303(r), 
309(c).  30g(j).  and  332.  47  U.S.C. 
S§154(i).  303(r),  309(c),  309()).  and  332, 
as  amended. 

F.  Ordering  Clauses: 

It  is  ordered  that,  pursuant  to  Sections 
4(1).  303(r).  309(c).  30g(j).  and  332  of  the 


Communications  Act  of  1934.  as    . 
amended,  47  U.S.C.  $§ lS4(i).  303(r), 
309(c).  309(i),  and  332,  a  NOTICE  OF 
PROPOSED  RULEMAKING  is  hereby 
ADOPTED. 

It  is  further  ordered,  that  comments  in 
WT  Docket  No.  96-146  will  be  due 
August  IS,  1996  and  reply  comments 
will  be  due  August  30, 1996. 

List  of  Subjects  in  47  CFR  Part  24 

Communications  common  carriers. 
Federal  Communications  Commission, 
Reporting  and  recordkeeping 
requirements. 

Federal  CommunicatioDS  Commission. 
William  F.  Calon, 
Acting  Secretary. 

IFR  Doc.  96-18847  Filed  7-24-98:  8:45  ami 
•LUHQ  code  tnt-at-r 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  S17, 990, 9S2  and  970 

RIN  1991-AB-M 

AcqulalUon  Regulation;  Department  of 
Energy  Management  and  Operating 
Contract*. 

AOENCY:  Department  of  Energy. 
ACTION:  Proposed  rule;  supplemental 
nodce. 

SUHMARY:  On  )une  24, 1996,  the 
Department  of  Energy  (DOE  or 
Department)  pubhshed  a  notice  of 
proposed  ndemaking  (61  FR  32588) 
(DOE-NOPR)  to  amend  the  Department 
of  Energy  Acquisition  Regulation 
(DEAR)  to  incorporate  certain  contract 
reform  initiatives.  Among  the  contract 
reform  initiadves  contained  in  the  DOE- 
NOPR  was  a  proposal  to  amend  the 
DEAR  to  address  the  treatment  of  costs 
which  its  management  and  operating 
contractors  incur  in  proceedings 
involving  qui  tarn  actions.  On  June  20, 
1996,  the  CiviUan  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Council  published  a  notice  of  proposed 
rulemaking  (61  FR  31790)  (FAR-^OPR) 
to  amend  the  Federal  Acquisition 
Regulation  (FAR)  to  address  the  same 
issue.  This  notice  sohcits  comments  on 
whether  the  Department  should  adopt 
the  FAR  approach,  instead  of  its 
originally  proposed  approach,  in 
addressing  legal  costs  incurred  in 
connection  with  qui  tam  actions  in 
which  the  Government  does  not 
intervene. 

dates:  Written  comments  on  the  issue 
presented  in  this  notice  and  on  the 
E)OE-NOPR  must  be  submitted  by 
August  23. 1996. 


:  All  comments  are  to  be 
submitted  to  Connie  P.  Foumier,  Office 
of  Policy  (HR-51),  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC.  2058S,  (202)  586- 
8245:  (202)  5B6-0545  (facsimile): 
coimie.foumier@hq.doe.gov  (Internet). 
The  administrative  record  regarding 
this  rulemaking  that  is  on  file  for  public 
inspection,  to  include  a  copy  of  the 
transcript  of  die  pubUc  heating 
scheduled  for  August  1st  at  the 
Department's  Independence  Avenue 
address,  and  any  additional  public 
comments  received,  is  located  in  the 
Department's  Freedom  of  Information 
Reading  Room.  Room  lE-190, 1000 
I|idependence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  P.  Foumier,  Office  of  Pohcy 
(HR-511,  Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  586-8245. 
SUPPt,EMENTARY  INFORMATION:  On  )une 
24.  1996.  DOE  published  a  NOPR  to 
amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to 
incorporate  certain  contract  reform 
initiatives.  Among  the  Department-wide 
contract  reform  initiatives  contained  in 
the  DOE-NOPR  was  a  proposal  to 
amend  DEAR  970.5204-61,  Cost 
Prohibitions  Related  to  Legal  and  Other 
Proceedings,  to  add  a  new  paragraph 
(h).  The  proposal  addresses  the 
treatment  of  management  and  operating 
contractor  costs  incurred  in  proceedings 
involving  qui  tam  actions  under  the 
False  Claims  Act,  31  U.S.C  3730, 
alleging  baud  against  the  Government, 
which  are  not  covered  by  the  existing 
provisions  of  that  clause. 

On  June  20,  while  the  Department 
was  waiting  for  its  own  proposal  to  be 
pubhshed,  the  CiviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Council  pubhshed  a  notice 
of  proposed  mlemaking  that  addresses 
die  same  issue.  The  FAR-NOPR 
approach  woidd  amend  the  cost 
principle  at  FAR  31.205-47  by 
amending  paragraph  (b),  creating  a  new 
subparagraph  (c)(2),  and  amending 
subparagraph  (e)(3].  Except  for  the 
change  in  existing  policy  contained  in 
(e)(3),  which  goes  beyond  qui  tam  cases, 
the  DOE-NOPR  and  FAR-NOPR 
approaches  would  have  the  same  result. 
Both  approaches  would  make  legal  costs 
connected  with  qui  tam  actions  which 
result  in  a  judgment  against  the 
contractor  an  unallowable  cost,  and 
both  approaches  authorize  the 
contracting  officer  to  make  provisional 
or  conditional  reimbursement  pending 
the  outcome  of  a  case.  The  oidy 
diHiBrance  occurs  in  the  event  of  a 
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settlement  agraemant.  where  the  FAR- 
NOPR  approach  would  only  allow  80% 
of  the  contractor's  costs  to  be 
reimbursed,  even  if  the  settlement 
agreement  provides  for  full 
reimbursement. 

The  Department  is  considering 
switching  to  the  FAR-NOPR  approach 
and  amending  existing  paragraphs  in  its 
clause,  rather  than  creating  a  new  stand- 
alone paragraph.  DOE  urges  interested 
members  of  the  public  to  comment  on 
the  two  approaches  and  whether  the 
Department  should  adopt  the  FAR 
approach  in  its  final  rulemaking. 

luued  in  Wuhington,  DC  on  July  IS.  1996. 
UcbardaHopf. 

Deputy  Assistant  Secntary  for  Pnxueemant 
and  /distance  Management 
(PR  Doc  9»-18774  FUsd  7-24  -9S:  S:4S  ami 


DEPARTMENT  OF  TRANSPORTATION 

Reeearch  and  SpacW  Programa 
Admlnlatratlon 

49  Cf  R  Parte  171, 173  and  180 
tDockat  No.  HM-MO;  Hodoe  No.  M-14] 
RM  2137-AB37 

Hazardoua  MaiaiMa  m  bimatala 
TranaportaUon;  Accaaa  to  Docket 
Duflng  Temporary  Ctoauraof  Dockala 
Unit 

AOENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT, 
ACTION:  Access  to  docket  during 
temporary  closure  of  Dockets  Unit. 

SUMMARY:  This  notice  announces  an 
alternate  location  for  information 
contained  in  Docket  HM-ZOO 
(Hazardous  Materials  in  Intrastate 
Transportation)  during  temporary 
closure  of  RSPA's  Dockets  Unit. 
DATES:  Written  Comments:  The  closing 
date  for  written  comments  under  Notice 
No.  96-9  (61  FR  24904)  remains  August 
16, 1996. 

FOn  FUimCR  INFOfMATION  CONTACT: 
Jackie  Smith  or  Diane  LaValle.  (202) 
366-8553,  Office  of  Hazardous  Materials 
Standards,  RSPA,  Department  of 
Transportation.  Washingtor.  DC  20590. 
SUPPI.EHENTARV  INFORMATION:  In  an 
effort  to  improve  the  indoor  a*r  quality 
in  the  Nassif  Building,  400  S«-.  enth 
Street,  SW..  Washington,  DC  20500,  the 
U.S.  Department  of  Transportation  and 
the  building's  owner  have  initiated  a 
major  cleaning  project.  This  priiject 
entails  a  thorough  cleaning  of  the 
building  on  a  floor-by-floor  basis. 
During  the  cleaning  of  each  Eoor,  the 


Ooor  will  be  closed  to  employees  and 
visitors.  It  is  estimated  that  the  cleaning 
of  each  floor  will  take  approximately 
three  weeks.  During  this  three-week 
period,  the  offices  on  each  floor  will  he 
closed  and  the  affected  employees  will 
be  relocated  to  another  building.  Once 
the  cleaning  of  a  floor  is  complete, 
employees  and  visitors  may  return  to 
that  floor.  RSPA's  Dockets  Unit  is 
located  on  the  eighth  floor.  Cleaning  of 
the  eighth  floor  is  scheduled  to  begin  on 
Monday,  August  12,  1996  and  last  until 
September  3, 1996.  As  a  result,  RSPA's 
Dockets  Unit  is  scheduled  to  close  for 
approximately  three  weeks. 

Because  of  the  volume  of  materials  in 
the  Dockets  Unit,  it  caimot  be  relocated 
during  the  cleaning  and  will  be  closed. 
However,  since  the  comment  period  is 
open  until  August  16, 1996  under  the 
supplemental  notice  of  proposed 
rulemaking,  extension  of  comment 
period  (61  FR  24904],  Docket  HM-200 
will  be  relocated  and  made  available  for 
review  in  Room  5414A  of  the  Nassif 
Building,  telephone  (202)  366-4900. 
The  public  may  view  this  docket 
between  the  hours  of  8:30  a.m.  and  5:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Following  completion  of  cleaning. 
Docket  HM-200  will  be  returned  to  the 
Dockets  Unit  in  Room  8421  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  20590-0001,  telephone 
(202)  366-5046. 

Isiusd  in  Wuhington,  DC  on  July  19, 1996, 
under  the  authority  delsgalad  in  49  CFR  port 
toe.  Appendix  A. 
AJan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

IFR  Doc  96-18992  Filed  7-24-96:  B;4S  am] 
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DEPARTMENT  OF  THE  INTERIOR 

F)ah  and  Wlklllte  Service 

SO  CFR  Part  17 

RIN  1018-AC22 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  SU  Month 
Extension  on  the  Propoeed  Rule  to  List 
ttie  Barton  Springs  Salamander  as  an 
Endangered  Species 

AOENCr:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of 

extension. 

SOMMART:  The  U.S.  Fish  and  Wildlife 
Ser\ice  (Service)  gives  notice  that  the 
deadline  to  determine  whether  the 
Bartou  Springs  salamander  (Eurycea 


soaonun)  is  an  endangend  species 
imder  the  Endangered  Species  Act  of 
1973  (Act),  as  amended,  is  extended  for 
a  period  not  to  exceed  August  30, 1996. 
DATES:  The  new  deadline  for  final  action 
on  the  proposed  listing  of  the  Banon 
Springs  salamander  as  an  endangered 
species  is  August  30,  1996.  The  public 
comment  period  on  this  proposed 
listing  was  closed  on  July  10, 1996  by 
virtue  of  an  order  issued  on  that  date  by 
the  United  States  District  Court  for  the 
Western  District  of  Texas. 
AOORESSES:  Inquiries  regarding  the 
proposed  listing  should  be  sent  to  the 
U.S.  Fish  and  WildUfe  Service.  Austin 
Ecological  Services  Field  Office,  10711 
Biunet  Road,  Suite  200,  Austin,  Texas 
78758.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hoius  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor,  U.S.  Fish  and  WildUfe 
Service,  Ecological  Services,  10711, 
Burnet  Road,  Suite  200,  Austin,  Texas 
78758  (512)  490-0057.  facsimile  (512) 
490-0974. 

SUP«>L£MBrrART  INFORMATION: 
Background 

The  Service  published  a  proposed 
rule  to  list  the  Barton  Springs 
salamander  as  an  endangered  species  on 
February  17. 1994  (59  FR  7968).  As  set 
forth  in  the  proposal,  the  primary  threat 
to  this  species  is  contamination  of  the 
waters  that  supply  Barton  Springs  by 
potential  catastrophic  events  and 
chronic  degradation  resulting  from 
urban  activities.  Also  of  concern  are 
disturbances  to  the  salamander's  above- 
ground  springhead  habitats  (the  waters 
in  Barion  Springs,  Eliza  Pool,  and 
Sunken  Garden  Springs)  and  reduced 
groundwater  supplies  resulting  from 
increased  groundwater  withdrawal. 

The  comment  period  on  the  proposed 
listing  originally  closed  April  IB,  1994. 
It  was  reopened  May  26, 1994  and 
closed  July  1, 1994  (59  FR  27257;  May 
26, 1994).  On  March  19, 1995,  the 
Service  published  a  notice  extending 
the  deadline  for  final  action  on  this 
proposed  listing  for  a  period  of  up  to  six 
months  and  the  public  comment  period 
was  reopened  until  May  17, 1995  (60  FR 
13105).  The  notice  indicated  this 
extension  was  necessary  because, 
"during  the  comment  periods  and 
subsequent  to  the  close  of  comment  on 
this  proposal,  the  Service  received 
recommendations  and  infomution 
relevant  to  a  final  decision  on  the  Usting 
of  the  salamander.  In  order  to 
adequately  incorporate  all  pertinent 
information  in  the  deliberation  leading 
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to  a  decision  and  to  ensure  an 
opportimity  for  public  comment  on  as 
complete  an  administrative  record  as 
possible,  the  deadline  for  final  action  on 
this  proposal  is  being  extended  and  the 
comment  period  reopened"  (60  FR 
13109J. 

In  the  July  10. 1996,  Order  of  United 
States  District  Court  for  the  Western 
.  District  of  Texas  ("July  10  Order"),  the 
court  found  that,  "the  extension  was  not 
valid  because  an  extension  under  the 
ESA  can  only  be  granted  by  the 
Secretary  based  on  a  finding  that  there 
is  substantial  disagreement  regarding 
the  sufficiency  and  accuracy  of  the 
available  data  upon  which  die  listing 
decision  is  to  be  made. "  Specifically, 
the  court  found  that  the  need  to 
consider  a  report  by  the  Barton  Springs/ 
Edwards  Aqtiifer  Conservation  District 
didnot  justify  the  extension.  The  court 
foimd  that  "Congress  determined  that 
there  must  be  substantial  scientific 
disagreement  in  order  to  warrant  an 
extension*  *  "."However,  the  Act 
indicates  "substantial  disagreement"  is 
necessary  for  a  six  month  extension  to 
be  appropriate  and  does  not  specify  that 
disagreement  must  be  scientific.  In  that 
the  inadequacy  of  existing  regulatory 
mechanisms  is  one  of  the  five  elements 
which  the  Service  must  consider  in 
determining  whether  to  list  a  species,  16 
U.S.C.  1533(a)(1)(D),  the  Service 
believes  that  substantial  disagreement 
concerning  this  aspect  of  the  listing 
decision  constitutes  a  valid  basis  for  a 
six  month  extension  since  data 
regarding  that  element  is  "relevant  to 
the  determination  •  •  *  concerned 
*  *   *."  16  U.S.C.  1533(b)(6)(B)(i). 

The  court  ordered  the  Secretary  to 
make  a  decision  whether  to  list  the 
salamander  as  endangered,  withdraw 
the  listing,  or  extend  the  time  to  make 
a  decision  by  no  more  than  six  months. ' 
The  Secretary  now  finds  that  there 
exists  substantial  disagreement 
regarding  the  sufficiency  or  accuracy  of 
the  data  regarding  the  inadequacy  of 
existing  regulatory  mechanisms  upon 
which -the  listing  decision  is  to  be  made. 

The  court  anticipated  the  possibility 
that  the  Secretary  might  opt  for  a  six 
inonth  extension  and  specified  a 
method  by  which  the  six  months  should 
be  calculated  for  the  purposes  of  this 
listing.  The  court  instructed  the 
Secretary  that  in  the  event  such  an 
extension  was  deemed  warranted,  that, 
"the  six  month  period  began  on 
February  17, 1995,  (the  date  upon  which 
the  Secretary  was  to  make  some 
determination)  and  continues  imtil 
April  10, 1995  (the  starting  date  of  the 
moratorium — 54  days).  The  six  month 
period  commenced  again  on  April  26, 
1996,  when  the  President  waived  the 


budget  moratorium.  Therefore,  the  six 
month  extension,  if  invoked,  expires  on 
August  30, 1996"  July  10  Order  at  7. 
Since  the  Southwest  Region  identified 
processing  the  final  determination  for 
the  Barton  Springs  salamander  as  its 
highest  priority  under  the  listing 
priority  guidance  (61  FR  24722;  May  16, 
1996),  the  Service  intends  to  issue  a 
final  determination  by  August  30, 1996. 
Section  4(b)(6)(I)  of  the  Act  indicates 
that  the  Secretary  may  extend  the  one 
year  period  following  proposal  for  six 
months  "for  purposes  of  soliciting 
additional  data."  The  Service  is  unable 
to  solicit  additional  data  at  this  time 
since  the  court  has  ordered  the 
comment  period,  which  the  Service 
reopened  on  June  24,  1996  (61  FR 
32413).  closed  effective  July  10, 1996, 
the  date  of  its  order.  At  the  time  the 
Service  reopened  the  comment  period, 
however,  it  justified  that  action  by 
noting  the  need  to  obtain  additional 
information  on  "proposed  regulatory 
protection  under  State  authorities 
including  water  quality  protection 
zones,  nonpoint  source  pollution 
programs,  monitoring,  and  Edwards 
Aquifer-specific  actions  *  *  *.To 
evaluate  effectively  whether  the  existing 
regulatory  structure  may  adequately 
protect  the  species,  the  Service  must 
obtain  further  information  on  these 
'  developments"  (61  FR  32414).  The 
Service  also  reprinted  two  letters,  one 
from  the  Texas  Natural  Resources 
Conservation  Commission  and  one  from 
Valerie  Bristol,  Travis  Coimty 
Conunissioner,  requesting  the  comment 
period  be  reopened  and  noting 
regulatory  initiatives  concerning  which 
information  should  be  gathered.  In  the 
notice  reopening  the  comment  period, 
the  Service  advised  interested  parties  to 
submit  any  information  as  soon  as 
possible  because  the  comment  period 
might  be  closed  by  the  courts  without 
advance  notice.  As  described 
previously,  the  U.S.  District  Coiut  for 
the  Western  District  of  Texas  did  order 
.the  comment  period  closed  on  July  10. 
1996.  However,  during  the  two  weeks 
the  comment  period  was  open,  the 
Service  received  five  comment  letters, 
includiisg  comments  from  three  Texas 
state  regulatory  agencies.  Three  of  these 
comments  referred  specifically  to  the 
adequacy  of  existing  regulatory 
mechanisms.  Therefore,  while  the 
Service  will  not  be  able  to  seek 
additional  information  subsequent  to 
the  finding  the  Secretary  makes  today, 
the  Service  believes  the  public  was 
given  an  opportunity  to  provide 
additional  information  in  the  very 
recent  past.  During  the  next  several 
weeks,  the  information  received  during 


the  comment  period  will  be  analyzed 
and  the  comments  responded  to  in  the 
final  decision  document,  thus  fulfilling 
the  goal  of  the  six  month  extension  and 
assuring  that  the  Service  will 
appropriately  evaluate  the  five  bctors 
provided  in  section  4  of  the  Act  Such 
consideration  would  not  be  possible  if 
the  Service  were  to  make  a  final 
decision  reganiing  the  proposal  to  list 
the  Barton  Springs  salamander  as 
endangered  by  July  23, 1996,  as  required 
by  the  July  10  Order  in  the  absence  of 
a  six  month  extension. 

Aulfaariiy 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as  amended 
(ieU.S.C  1S31et<eq.J. 

Dated:  )uly  18. 1996. 
Jofan  G.  Regm, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  96-1S68S  Filed  7-24-96:  8:4S  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphertc 

Administration 

50  CFR  Part  300 
p.O,  07129SO1 

International  Code  of  Conduct  for 
Responsible  Rsherlee:  Draft 
Implementation  Plan 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnONr  Notice  of  availability;  request 

for  comments. 

SUlMAnY:  NMFS  announces  the 
availability  of  the  Draft  Implementation 
Plan  for  the  Code  of  Conduct  for 
Responsible  Fisheries  (Code)  and  is 
requesting  comments  bom  the  public. 
The  Code  was  negotiated  under  the 
sponsorship  of  the  Food  and  Agriculture 
Organization  of  the  United  Nations 
(FAO)  as  an  effort  to  promote 
international  understanding  about  the 
responsible  conduct  of  fishing  and 
related  activities.  The  intended  effect  of 
the  Implementation  Plan  is  to  assess 
relevant  U.S.  policy  and  practices  in 
relation  to  the  standards  set  forth  in  the 
Code  and,  within  the  responsibilities  of 
NMFS,  to  present  actions  to  meet  those 
standards. 

DATES:  Comments  should  be  submitted 
on  or  before  September  23, 1996. 
ADDRESSES:  Conunents  on  the  Draft 
Implementation  Plan  should  be 
submitted  to  Dean  Swanson,  Acting 
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Oiractor,  Office  of  Intenutional  Afiaiis, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910.  Copies  of  the  Draft 
Implementation  i%p  are  available  from 
the  NMFS  Office  oTintematioiul 
AfEaire. 

FOn  FWnCR  MFOmUTION  CONTACT: 
Dean  Swanson.  301-713-2276. 
SUPPLEMENTARY  INFORMATION:  The 
concept  of  responsible  fisheries  was 
laised  by  the  FAO  in  1991  at  the  leth 
Session  of  the  FAO  Committee  on 
Fisheries  (COFl).  COFI  recognized  that 
FAO  has  an  important  role  to  play  in 
promoting  international  understanding 
about  the  responsible  conduct  of  fishing 
organizations. 

m  May  1992,  the  Government  of 
Mexico,  in  consultation  with  FAO. 
organized  the  International  Conference 
on  Responsible  Fishing,  which  resulted 
in  the  Cancun  Declaration.  The 
Conference  requested  FAO  to  draft  the 
Code  in  consultation  with  other 
intemabonal  organizations. 

At  its  20th  session,  in  1993,  COFI 
considered  the  contents  of  the  proposed 
code  and  agreed  that  it  should  contain 
an  introductory  section,  including 
general  principles,  and  six  thematic 
areas  or  articles:  Fisheries  management, 
fishing  operations,  aquaculture 
development,  integration  of  fisheries 
into  coastal  area  management,  post- 
harvest  practices  and  trade,  and 
fisheries  research.  The  Agreement  to 
Promote  Compliance  with  International 
Conservation  and  Management     " 
Measures  by  Fish  Vessels  on  the  High 
Seas  (the  Compliance  Agreement)  was 
to  form  an  integral  pari  of  the  code. 

Begimiing  in  F^ruary  1994  and 
continuing  through  September  1995, 
FAO  convened  an  informal  working 
group  of  government-nominated 
experts,  a  technical  consultation,  and 
two  sessions  of  a  technical  committee  to 


elaborate  the  Code.  In  October  1995.  the 
Code  was  submitted  to  the  FAO  Council 
and  adopted  by  the  FAO  Conference  in 
November  1995. 

Although  the  Code  is  a  voluntary, 
non-binding  instrument,  it  addresses 
aspects  of  responsible  fisheries  that  are 
included  in  two  recently  concluded 
international  agreements:  The 
Compliance  Agreement  and  the 
Agreement  for  the  Implementation  of 
the  Provisions  of  the  United  Nations 
Convention  on  the  Law  of  the  Sea  of  10 
December  1982  Relating  to  the 
Conservation  and  Management  of 
Straddling  Fish  Stocks  and  Highly 
Migratory  Fish  Stocks  (Straddling 
Stocks  Agreement).  The  United  States 
has  signed  both  international 
agreements  and  deposited  an  instrument 
of  acceptance  for  the  Compliance 
Agreement 

The  Compliance  Agreement  sets  forth 
a  broad  range  of  obligations  for  nations 
that  have  fishing  vessels  operating  on 
the  high  seas,  including  the  obligation 
to  ensure  that  such  vessels  do  not 
undermine  international  fishery 
conservation  and  management 
measures.  Such  nations  must  also 
prohibit  their  vessels  from  fishing  on 
the  high  seas  without  specific 
authorization  and  must  take 
enforcement  measures  in  respect  to 
vessels  that  contravene  requirements 
associated  with  the  Compliance 
Agreement.  The  Compliance  Agreement 
is  considered  to  be  an  integral  part  of 
the  Code.  The  United  Sutes  has 
implemented  the  Compliance 
A^eement  through  the  High  Seas 
Fishing  Compliance  Act  of  1995. 

The  Straddling  Stocks  Agreement 
includes  an  article  on  general  principles 
that  is  similar  in  content  and  wording 
to  the  article  on  general  principles  in 
the  Code.  These  issues  include  the 


piecautioiury  approach  to  fiaheiiei 
management;  the  impacts  of  Bahisg  on 
target  stocks  and  species  belonging  to 
the  same  ecosystem  or  associated  with 
or  dependent  upon  the  target  stocks;  the 
minimizatton  of  pollution,  waste, 
discards,  catch  by  lost  or  abandoned 
gear,  and  the  catch  of  non-target  species; 
and  the  prevention  or  elimination  of 
overfishing  and  excess  fishing  capacity. 
The  Straddling  Stocks  Agreement,  while 
generally  limited  to  straddling  stocks 
and  highly  migratory  fish  stodcs,  is 
applicable  to  fishing  vtrithin  national 
exclusive  economic  zones  for  purposes 
of  Article  6  (application  of  the 
precautionary  approach),  Article  7 
(compatibili^  of  conservation  and 
management  measures)  and.  mutatis 
mutandis,  to  Article  5  (general 
principles). 

The  Draft  Implementation  Plan  for  the 
Code  is  organized  as  follows: 

Section  I.  Actions  to  be  initiated 
during  Fiscal  Year  (FY)  1997-98. 

Section  U.  Actions  to  be  initiated  alter 
FY  98. 

Section  m.  Standards  under  policy 
review  within  the  U.S.  Government. 

Section  TV.  Standards  that  are  the 
responsibility  of  a  Federal  Agency  other 
than  the  National  Marine  Fineries 
Service. 

Appendix  A.  Standards  that  do  not 
require  the  United  States  to  initiate  new 
action. 

Appendix  B.  Standards  that  do  not 
apply  to  the  United  States. 

KdbutVtr-  tB  U.S.C  1801  e(  seq. 

Dated:  July  22, 1996. 
RidunI  W.  Sunii, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-18898  Filed  7-24-96:  8:45  ami 
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TNs  section  ol  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Motices  of  hearings  and  investigations, 
committee  meetings.  agerx:y  decisions  and 
rulings,  delegations  ol  authority,  Tiling  of 
petitions  and  applications  and  agerKy 
statements  of  organization  and  functkxis  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTUnE 

Foreign  Agricultural  Service 

Aseesement  of  Fees  for  Oaky  Import 
Licenses 

AQENCY:  Foreign  Agricultural  Service. 

USDA. 

ACTION:  Notice  of  the  fee  for  dairy 

import  licenses  for  the  1997  quota  year. 

SUMMARY:  This  notice  announces  that 
the  fee  to  be  charged  for  the  1997  quota 
year  for  each  license  issued  to  a  person 
or  firm  by  the  Department  of  Agriculture 
authorizing  the  importation  of  certain 
dairy  articles  whidi  are  subject  to  tariff- 
rate  quotas  set  forth  in  the  Harmonized 
.  Tariff  Schedule  of  the  United  States 
(HTS)  will  be  $103.00  per  license. 
EFFECTIVE  DATE;  January  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Warsack,  Dairy  Import  Quota 
Manager,  Import  Policies  and  Programs 
Division,  STOP  1021.  U.S.  Department 
of  Agriculture.  1400  Independence 
Avenue.  S.W..  Washington,  D.C.  20250- 
1021  or  telephone  at  (202)  720-9439. 
SUPPLEMENTARY  INFORMATK)N: 
Regulations  promulgated  by  the 
Department  of  Agriculture  and  codified 
at  7  CFR  6.20-6.34  provide  for  the 
issuance  of  licenses  to  importers  of 
certain  dairy  articles  which  are  subject 
to  tariff-rate  quotas  set  forth  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  Those  dairy 
articles  may  only  be  entered  into  the 
United  States  by  or  for  the  account  of  a 
person  or  firm  to  whom  such  licenses 
have  been  issued  and  only  in 
accordance  with  the  terms  and 
conditions  of  such  licenses  and  the 
regulations. 

The  licenses  are  issued  on  a  calendar 
year  basis,  and  each  license  authorizes 
the  license  holder  to  import  a  specified 
quantity  and  type  of  dairy  article  from 
a  specified  country.  The  use  of  licenses 
by  the  license  holder  to  import  dairy 
articles  is  monitored  by  the  Dairy 


Import  Quota  Manager,  Import 
Licensing  Croup,  Import  Policies  and 
Programs  Division,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture 
(th^  "Licensing  Authority")  and  the  U.S. 
Customs  Service. 

Regvdations  at  7  CFR  6.33(a)  provide 
that  a  fee  will  be  charged  for  each 
license  issued  to  a  person  or  firm  by  the 
Licensing  Authority  in  order  to 
reimburse  the  Department  of 
Agriculture  for  the  costs  of 
administering  the  licensing  system 
under  this  regulation.  The  fee  is  to  be 
based  upon  the  total  cost  to  the 
Department  of  Agriculture  of 
administering  the  licensing  system 
during  the  calendar  year  preceding  the 
year  for  which  the  f^  is  to  be  charged, 
divided  by  the  average  number  of 
licenses  issued  per  year  for  the  three 
years  preceding  the  year  for  which  the 
fee  is  to  be  assessed. 

Regulations  at  7  CFR  6.33(b)  provide 
that  the  Licensing  Authority  will 
announce  the  annual  fee  for  each 
license  and  that  such  fee  vtrill  be  set  out 
in  a  notice  to  be  published  in  the 
Federal  Register.  Accordingly,  this 
notice  sets  out  the  fee  for  the  licenses  to 
be  issued  for  the  1997  calendar  year. 

Notice 

The  total  cost  to  the  Department  of 
Agriculture  of  administering  the 
licensing  system  during  1996  has  been 
determined  to  be  $382,225.  Of  this 
amount,  $236,201  represents  the  cost  of 
the  staff  and  supervisory  hours  devoted 
directly-to  administering  the  licensing 
system  during  1996  (total  personnel 
costs  for  the  Import  Licensing  Group  of 
the  Foreign  Agricultural  Service  equaled 
$141,701;  a  proportionate  share  of  the 
supervisory  costs  devoted  direc:tly  to 
administering  the  licensing  system 
equaled  $94,500):  $53,320  represents 
the  total  computer  costs  to  monitor  and 
issue  import  licenses  during  1996;  and 
$92,704  represents  other  miscellaneous 
costs,  including  travel,  postage, 
publications,  forms,  and  an  ADP  system 
contractor. 

The  average  number  of  licenses  issued 
per  year  for  the  three  years  immediately 
preceding  1997  has  been  determined  to 
be  3,710.  Accordingly,  notice  is  hereby 
given  that  the  fee  for  each  license  issued 
to  a  person  or  firm  for  the  1997  calendar 
year,  in  accordance  «ith  7  CFR  6.33, 
will  be  $103.00  per  license. 


Issued  It  Washington.  aC  die  tSth  day  of 
July.  1996. 
Richard  p.  Winack. 

Licensing  Authority. 
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Forest  Service 

Lost  Trail  Powder  Mountain  Sid  Area 
Expansion;  BItterroot  National  Forest, 
iitavalli  County,  Montana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  p.^pare 
environmental  impact  statement. 

summary:  The  USDA  Forest  Service  will 
prepare  an  enviroimiental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  expansion  of 
Lost  Trail  Powder  Mountain  ski  area. 
including  construction  of  a  new  ski 
lodge,  a  new  warming  hut  facility,  two 
new  chair  lifts,  one  surface  tow,  and 
several  ski  nms  in  the  vicinity  of  Lost 
Trail  Pass.  A  site  specific  amendment  to 
the  Bitterroot  Forest  Plan  (1987)  to 
change  the  management  area 
designation  for  the  expansion  area  is 
also  proposed.  The  area  is  located 
adjacent  to  the  existing  ski  area  facilities 
near  the  southern  edge  of  the  Bitterroot 
National  Forest,  Sula  Ranger  District, 
Ravalli  County,  Montana. 

The  proposal's  actions  to  construct 
two  short  sections  of  road,  a  new  ski 
Itxige,  a  new  warming  hut  facility,  two 
chair  lifts,  a  surface  tow,  and  clear  ski 
runs  are  being  considered  together 
because  they  represent  either  connected 
or  cumulative  actions  as  defined  by  the 
Council  on  Enviroiunental  Quality  (40 
CFR  1508.25).  The  purposes  of  the 
project  are  to  enhance  skiing 
opportunities  on  the  Bitterroot  National 
Forest,  provide  an  affordable  family 
skiing  area  for  the  foreseeable  future, 
and  contribute  to  the  diversification  of 
the  local  economies.  This  project  level 
EIS  will  tier  to  the  Bitterroot  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan)  and  Final  EIS 
(September  1987),  which  provides 
overall  guidance  of  land  management 
activities  on  the  Bitterroot  National 
Forest,  including  recreation 
management. 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  September  9, 1996. 
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:  Submit  wiittan  comments 
and  suggestions  on  the  proposed 
menagement  activities  or  request  to  be 
placed  on  the  project  mailing  list  to 
Dave  Campbell,  District  Ranger,  Sula 
Ranger  District.  Bitterroot  National 
Forest  7338  Hwy.  93  South,  Sula,  MT 
59871. 

FOn  RIRTHER  MfOmMTKM  CONTACT: 
Gina  Owens,  EIS  Team  Leader,  Sula 
Ranger  District,  Bitterroot  National 
Forest.  Phone  (406)  821-3201. 
SUI>n.aiEMTART  INFOMUTKM:  Siding  at 
Lost  Trail  Pass  has  been  ongoing  since 
1935  with  uphill  transportation  in  the 
early  years  provided  by  a  rope  tow  and 
walking.  Improvements  since  that  time 
have  led  to  the  current  level  of 
development  which  includes  two  chair 
lifts,  two  rope  tows,  28  ski  runs,  a  ski 
lodge,  and  several  outbuildings  for 
storage,  power  generation,  and  the  ski 
patrol.  The  area  has  a  large  parking  lot 
and  the  double  lane  entrance  road  is 
scheduled  to  be  paved  in  1997. 

The  project  area  is  north  of  the 
existing  ski  area  and  consists  of 
approximately  600  acres  of  National 
Forest  land  located  in  Section  4,  T.2N., 
R.19W.  and  Sections  32  and  33T.1N, 
R.19W.  This  area  is  primarily  located  in 
an  area  burned  by  wildfire  in  1960  and 
is  conunonly  referred  to  as  the  "Saddle 
Mountain  Bum."  The  majority  of  the 
area  is  covered  with  30  year  old 
lodgepole  pine  with  some  areas  having 
very  little  vegetative  recovery.  No 
activities  are  proposed  within  the  Allen 
Mountain  Roadless  Area,  however  the 
proposed  activities  would  occur  on 
lands  adjacent  to  this  Roadless  area. 
Expansion  of  ski  area  facilities  would 
require  construction  of  approximately 
0.25  mile  of  road,  reconstruction  of 
approximately  0.5  mile  of  road,  and 
clearing  of  approximately  230  acres  of 
forested  land.  A  new  ski  lodge  would  be 
constructed  near  the  existing  parking 
area  and  a  warming  hut  facility  would 
be  located  at  the  base  of  the  two  new 
chair  lifts.  One  of  the  ski  lifts  would  be 
developed  near  Camp  Creek  and  one  ski 
lift  would  be  located  within  the  Saddle 
Mountain  bum.  Ski  mns  would  be 
cleared  adjacent  to  Imth  lifts,  with  most 
runs  located  within  the  Saddle 
Mountain  bum. 

This  proposal  has  been  developed  by 
Lost  Trail  Pass,  Inc.  to  respond  to  the 
population  growth  occurring  In  western 
Montana.  Ravalli  Country  (Bitterroot 
Valley)  leads  the  state  of  Montana  in 
population  growth,  and  the  population 
is  expected  to  continue  to  grow  for  the 
foreseeable  future. 

The  decision  to  be  made  is  whether 
the  Forest  Service  should  allow  the 
proponent  to  expand  the  existing  ski 


area  as  deaoribed  above,  add 
approximately  600  acres  to  the  ski  area's 
permit  area,  and  amend  the  Bitterroot 
Forest  Plan  by  reallocating  the  proposed 
expansion  area  from  Management  Area 
3A  (visual  quality  emphasis)  and 
Management  Area  5  (semi-primitive 
recreation  emphasis)  to  Management 
Area  10  (developed  recreation  sites). 

The  Bittenxxit  Forest  Plan  provides 
guidance  for  management  activities 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  areas  of  proposed  ski  area 
expansion  activities  would  occur  within 
Management  Areas  3A,  3B,  and  5.  Road 
construction  would  occiu  in 
management  area  3A  and  3B  when 
crossing  streams. 

Approximately  470  acres  of 
Management  Area  3a  and  460  acres  of 
Management  Area  5  are  proposed  for 
redesignation  as  Management  Area  10. 
This  redesignation  would  be 
accomplished  by  a  site  specific 
amendjnent  to  the  Bitterroot  Forest 
Plan. 

Here  are  brief  descriptions  of  the 
applicable  management  area  direction. 

Management  Area  3A:  These  areas  are 
comprised  of  visually  sensitive 
foreground  and  middle  ground  viewing 
areas  along  U.S.  Highway  93  and  other 
major  road  corridors.  L.ands  within  this 
management  area  may  be  managed  for  a 
variety  of  activities  so  long  as  the  partial 
retention  visual  quality  objective  is 
maintained.  The  goal  for  lands  urithin 
this  management  area  is  to  maintain  the 
pariial  retention  visual  quality  objective 
while  managing  timber.  Emphasis  is 
placed  on  roaded  dispersed  recreation 
activities,  old  growth,  and  big-game 
cover. 

Management  Area  3B:  These  areas  are 
comprised  of  riparian  habitat  and 
includes  100  feet  on  either  side  of  small 
streams  or  the  area  defined  by  water 
influenced  vegetation,  whichever  is 
greater.  The  goal  of  this  management 
area  is  to  manage  riparian  areas  to 
maintain  flora,  fauna,  water  quality  and 
water-related  recreation  activities. 
Emphasis  is  on  water  and  soil 
protection,  dispersed  recreation  use, 
visual  quality,  and  old  growth. 

Management  Area  5- This  area  is 
comprised  of  semi-primitive  recreation 
and  elk  security  areas.  The  semi- 
primitive  recreation  areas  include  the 
inventoried  roadless  acres  and  some 
adjacent  roaded  lands.  Goals  for  this 
management  area  are  to  emphasize 
motorized  and  non-motorized  semi- 
primitive  recreation  activities  and  elk 
security.  Management  of  the  Saddle 
Mountain  road  corridor  is  to  provide  for 
recreation  access. 


Mdnogsoient  Area  10:  This  area  is 
compriMd  of  developed  recreation  sites 
(including  the  ski  area)  on  the  Forest. 
The  goal  of  this  management  area  is  to 
provide  developed  recreation  facilities 
which  are  not  provided  by  the  private 
sector.  A  standard  for  this  management 
area  is  to  "provide  for  the  expansion  of 
the  Lost  Trail  Ski  Area." 

The  Forest  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the  no 
action  alternative,  in  which  none  of  the 
activities  would  be  implemented. 
Additional  alternatives  will  examine 
varying  levels  and  locations  for  the 
proposed  activities  to  achieve  the 
proposal's  purposes,  as  well  as  to 
respond  to  the  issues  and  other  resource 
values. 

The  EIS  wiU  analyze  the  direct, 
indirect,  and  ctunulative  enviroiunental 
efiects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  National 
Forest  lands  will  be  considered.  The  EIS 
will  disclose  the  analysis  of  site-specific 
mitigation  measures  and  their 
effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis,  commencing  with 
the  initial  scoping  process  (40  CFR 
1501.7),  which  will  occur  July  1996 
through  August  1996.  In  addition,  the 
public  is  encouraged  to  visit  witl;  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
l>eused  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  relevant 
previous  environmental  analysis,  such 
as  the  Bitterroot  Forest  Plan  EIS 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

Some  public  coinments  have  already 
been  received  in  conjunction  with  the 
Camp-Reimel  Integrated  Resource 
Analysis  and  a  proponent  sponsored 
survey  conducted  during  the  winter  of 
1995-1996.  The  following  preliminary 
issues  have  been  identified. 

1.  How  will  the  proposal  affect  visual 
quality  along  the  U.S.  Hwy.  93  corridor? 
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2.  How  will  the  proposed  action  affect 
the  Allen  Mountain  Roadless  Area  and 
lands  adjacent  to  the  roadless  area? 

3.  How  will  the  proposed  action  afiect 
wildUfe? 

4.  How  will  the  proposed  action  affect 
water  quality  and  quantity  within  the 
Camp  Creek  drainage? 

5.  Will  the  proposed  expansion 
impact  the  Lost  Trail  Pass  fen  (bog)? 

6.  Will  the  proposal  affect  the  nature 
and  character  of  the  recreation 
opportunity  currently  provided  at  Lost 
Trail  Pass?' 

7.  What  are  the  cumulative  impacts  of 
all  activities  proposed  at  Lost  Trail  Pass 
including  a  State  operated  rest  area  and 
a  snowmobile  parking  area? 

Other  issues  commonly  associated 
with  ski  area  development  are  eHects  on 
cultural  resources,  sensitive  species, 
soils,  and  the  local  communities.  This 
list  may  be  verified,  expanded,  or 
modified  based  on  public  scoping  for 
this  proposal. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  April  1997.  At  that  time,  the 
EPA  will  publish  a  notice  of  availability 
of  the  Draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  expansion  of  the 
Lost  Trail  Pass  Ski  Area  participate  a( 
that  time.  To  be  most  helpful,  comments 
on  the  Draft  EIS  should  be  as  site- 
specific  as  possible.  The  Final  EIS  is 
scheduled  to  be  completed  in  November 
1997. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  mlings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (E.D.  Wis  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  scoping  comment  period  so  that 


substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
developing  issues  and  alternatives. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Counsel  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  My 
address  is  Bitterroot  National  Forest, 
1801  N  First,  Hamilton,  Montana  59840. 

Dated:  July  18, 1906. 
Stephen  K.  Kelly, 
Forest  Supervisor. 
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LoM  Trail  Powder  Mountain  Ski  Area 
Expanaion;  Bitterroot  National  Forest, 
Ravaiil  County,  Montana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice:  intent  to  prepare 
environmental  impact  statement. 

summary:  The  USQA  Forest  Service  virill 
prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  expansion -of 
Lost  Trail  Powder  Mountain  ski  area, 
including  construction  of  a  new  ski 
lodge,  a  new  warming  hut  facility,  two 
new  chair  lifis,  one  siu-face  tow,  and 
several  ski  runs  in  the  vicinity  of  Lost 
Trail  Pass.  A  site  specific  amendment  to 
the  Bitterroot  Forest  Plan  (1987)  to 
change  the  management  area 
designation  for  the  expansion  ares  is 
also  proposed.  The  area  is  located 
adjacent  to  the  existing  ski  area  faciUties 
near  the  southern  edge  of  the  Bitterroot 
National  Forest,  Sula  Ranger  District, 
Ravalli  Coimty,  Montana. 

The  proposal's  actions  to  construct 
two  short  sections  of  road,  a  new  ski 
lodge,  a  new  warming  hut  bcllity,  two 
chair  lifts,  a  surface  tow,  and  clear  ski 
runs  are  being  considered  together 
because  they  represent  either  connected 
or  ctunulative  actions  as  defined  by  the 
Coimcil  on  Environmental  Quality  (40 
CFR  1508.25).  The  purposes  of  the 
project  are  to  enhance  skiing 
opporturuties  on  the  Bitterroot  National 
Forest,  provide  an  affordable  family 
skiing  area  for  the  foreseeable  fiiture, 
and  contribute  to  the  diversification  of 
the  local  econonucs.  This  project  level 
EIS  will  tier  to  the  Bitterroot  National 
Forest  Land  and  Resource  Management 


Plan  (Forest  Plan)  and  Final  EIS 
(September  1987).  which  provides 
overall  guidance  of  land  management 
activities  on  the  Bitterroot  National 
Forest,  including  recreation 
management. 

DATES:  Written  comments  and 
suggestions  should  be  received  by  no 
later  than  Seplemlwr  9, 1996. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  request  to  be 
placed  on  the  project  mailing  list  to 
Dave  Campbell.  District  Ranger,  Sula 
Ranger  District,  Bitterroot  National 
Forest  7338  Hwy.  93  South,  Sula,  MT 
59871. 

FOR  FURTtCR  INFORMATION  CONTACT:  Gina 
Owens,  EIS  Team  Leader,  Sula  Ranger 
District,  Bitterroot  National  Forest, 
Phone  (406)  821-3201. 
StJPPtEMENTARY  INFORMATION:  Skiing  at 
Lost  Trail  Pass  has  been  ongoing  since 
1935  with  uphill  transportation  in  the 
early  years  provided  by  a  rope  tow  and 
walking.  Improvements  since  that  time 
have  led  to  the  cturent  level  of 
development  which  includes  two  chair 
lifts,  two  rope  tows,  28  ski  runs,  a  ski 
lodge,  and  several  outbuildings  for 
storage,  power  generation,  and  the  ski 
patrol.  'The  area  has  a  large  parking  lot 
and  the  double  lane  entrance  road  is 
scheduled  to  bo  paved  in  1997. 

The  project  area  is  north  of  the 
existing  ski  area  and  consists  of 
approximately  600  acres  of  National 
Forest  land  located  in  Section  4,  T.  2N., 
R.  19W.  and  Sections  32  and  33  T.lNJl. 
19W.  This  area  is  primarily  located  in 
an  area  burned  by  wildfire  in  1960  and 
is  commonly  referred  to  as  the  "Saddle 
Mountain  Bum."  The  majority  of  the 
area  is  covered  with  30  year  old 
lodgepole  pine  with  some  areas  having 
very  Uttie  vegetative  recovery.  No 
activities  are  proposed  within  the  Allen 
Mountain  Roadless  Area,  however  the 
proposed  activities  would  occur  on 
lands  adjacent  to  this  Roadless  area. 
Expansion  of  ski  area  facilities  would 
require  construction  of  approximately 
0.25  mile  of  road,  reconstruction  of 
approximately  0.5  mile  of  road,  and 
clearing  of  approximately  230  acres  of 
forested  land.  A  new  ski  lodge  would  be 
constructed  near  the  existing  parking 
area  and  a  warming  hut  faclli^  would 
be  located  at  the  based  of  the  two  new 
chair  lifts.  One  of  the  ski  lifts  would  be 
developed  near  Camp  Creek  and  one  ski 
lift  would  be  located  within  the  Saddle 
Mountain  Bum.  Ski  runs  would  be 
cleared  adjacent  to  both  lifts,  with  most 
runs  located  within  the  Saddle 
Mountain  Bum. 

This  proposal  has  been  developed  by 
Lost  Trail  Pass,  tac  to  respond  to  the 
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population  growth  occurring  in  %veitem 
Montana.  Ravalli  County  (Bittetroot 
Valley)  leads  the  stale  of  Montana  in 
populations  growth,  and  the  population 
is  expected  to  continue  to  grow  for  the 
foreseeable  future. 

The  decision  to  be  made  is  whether 
the  Forest  Service  should  allow  the 
proponent  to  expand  the  existing  ski 
area  as  described  above,  add 
approximately  600  acres  to  the  ski  area's 
permit  area,  and  amend  the  Bitterroot 
Forest  Plan  by  reallocating  the  proposed 
expansion  area  from  Management  Area 
3A  (visual  quaUty  emphasis)  and 
Management  Area  5  (semi-primitive 
recreation  emphasis)  to  Management 
Area  10  (developed  recreation  sites). 

The  Bitterroot  Forest  Plan  provides 
guidance  for  management  activities 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  areas  of  proposed  ski  area 
expansion  activities  would  occur  within 
Management  Areas  3A.  3B,  and  5.  Road 
construction  would  occur  in 
management  area  3A  and  3B  when 
crossing  streams. 

Approximately  470  acres  of 
Management  Area  3a  and  460  acres  of 
Management  Area  5  are  proposed  for 
redesignation  as  Management  Area  10. 
This  redesignation  would  be 
accomplished  by  a  site  specific 
amendment  to  the  Bitterroot  Forest 
Plan. 

Here  are  brief  descriptions  of  the 
applicable  management  area  direction. 

Management  Area  3A:  These  areas  are 
comprised  of  visually  sensitive 


foreground  and  middle  ground  viewing 
areas  along  U.S.  Highway  93  and  other 
major  road  corridors.  Lands  within  this 
management  area  may  be  managed  for  a 
variety  of  activities  so  long  as  the  partial 
retention  visual  quaUty  objective  is 
maintained.  The  goal  for  lands  within 
this  management  area  is  to  maintain  the 
partial  retention  visual  quality  objective 
while  managing  timber.  Emphasis  is 
placed  on  roaded  dispersed  recreation 
activities,  old  growth,  and  big-game 
cover. 

Management  Area  3B:  The  areas  are 
comprised  of  riparian  habitat  and 
includes  100  feet  on  either  side  of  small 
streams  or  the  area  defined  by  water 
influenced  vegetation,  whichever  is 
greater.  The  goal  of  this  management 
area  is  to  manage  riparian  areas  to 
maintain  flora,  fauna,  water  quality  and 
water-related  recreation  activities. 
Emphasis  is  on  water  and  soil 
protection,  dispersed  recreation  use, 
visual  quality,  and  old  growth. 

Management  Area  5:  This  area  is 
comprised  of  semi-primitive  recreation 
and  elk  security  areas.  The  semi- 
primitive  recreation  areas  include  the 
inventoried  roadless  acres  and  some 
adjacent  roaded  lands.  Coals  for  this 
management  area  are  to  emphasize 
motorized  and  non-motorized  semi- 
primitive  recreation  activities  and  elk 
security.  Management  of  the  Saddle 
Moimtain  road  corridor  is  to  provide  for 
recreation  access. 

Management  Area  10:  This  area  is 
comprised  of  developed  recreation  sites 
(including  the  ski  area)  on  the  Forest. 


The  goal  of  this  management  area  is  to 
provide  developed  recreation  fociUties 
which  are  not  provided  by  the  private 
sector.  A  standard  for  this  management 
area  is  to  "provide  for  the  expansion  of 
the  Lost  Trail  Ski  Area." 

The  Forest  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the  no 
action  alternative,  in  which  none  of  the 
activities  would  be  implemented. 
Additional  alternatives  will  examine 
varying  levels  and  locations  for  the 
proposed  activities  to  achieve  the 
proposal's  purposes,  as  well  as  to 
respond  to  the  issues  and  other  resource 
values. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  enviromnental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  National 
Forests  lands  will  be  considered.  The 
EIS  will  disclose  the  analysis  of  site- 
specific  mitigation  measures  and  their 
effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis,  conunencing  with 
the  initial  scoping  process  (40  CFR 
1501.7).  which  will  occur  July  1996 
through  August  1996.  In  addition,  the 
public  is  encouraged  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal.  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  Public  meetings  are 
scheduled  as  follows: 


Location 

City,  Slate 

Date  and  time 

Conwnurity  Building  ..._ -^ 

Salmon  HF  Headquarters  

BWefTOot  NF  Headquarters „ „ 

Sola  Community  Oubtxxise „ 

Wisdom,  Momaiw 

Salmon,  Idaho __ „ 

Hamilton,  Montana  ._ _.. „         _.*_.    

sua,  Montana 

July  16,  1996—3  pm-8  pm. 
July  17,  1996—1  pm-6;30 

pm. 
July  18,  1996-3  pm-8  pm. 
July  19,  1996— 1pm-«pm. 

A  public  field  trip  is  scheduled  for 
July  20.  1996.  The  trip  will  begin  at 
0900  at  the  Lost  Trail  Ski  Area  Parking 
lot. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  EUminate  minor  issues  or  those 
which  have  been  covered  by  relevant 
previous  environmental  analysis,  such 
as  the  Bitterroot  Forest  Plan  EIS 

4.  Identify  alternatives  to  the 
proposed  action. 


5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

Some  public  conmients  have  already 
been  received  in  conjunction  with  the 
Camp-Reimel  Integrated  Resource 
Analysis  and  a  proponent  sponsored 
survey  conducted  during  the  winter  of 
1995-1996.  The  following  preliminary 
issues  have  been  identified: 

1.  How  will  the  proposal  affect  visual 
quahty  along  the  U.S.  Hwy.  93  corridor? 

2,  How  will  the  proposed  action  affect 
the  Allen  Mouiitain  Roadless  Area  and 
lands  adjacent  to  the  roadless  area? 


3.  How  will  the  proposed  action  affect 
wildlife? 

4.  How  will  the  proposed  action  affect 
water  quality  and  quantity  within  the 
Camp  Creek  drainage? 

5.  Will  the  proposed  expansion 
impact  the  Lost  "Trail  Pass  fen  (bog)? 

6.  Will  the  proposal  affect  the  nature 
and  character  of  the  recreation 
opportunity  currently  provided  at  Lost 
Trail  Pass? 

7.  What  are  the  cumulative  impacts  of 
all  activities  proposed  at  Lost  Trail  Pass 
including  a  State  operated  rest  area  and 
a  snowmobile  parking  area? 

Other  issues  commonly  associated 
with  ski  area  development  are  effects  on 
cidtural  resources,  sensitive  species, 
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soils,  and  the  local  communities.  This 
hst  may  be  verified,  expanded,  or 
modified  based  on  public  scoping  for 
this  proposal. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Enviroiunental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  April  1997.  At  that  time,  the 
EPA  will  publish  a  notice  of  availability 
of  the  Draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  dale  the  EPA's 
notice  of  availabilify  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  expansion  of  the 
Lost  Trail  Pass  Ski  Area  participate  at 
that  time.  To  be  most  helpful,  comments 
on  the  Draft  EIS  should  be  as  site- 
specific  as  possible.  The  Final  EIS  is 
scheduled  to  be  completed  in  November 
1997. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  envirormiental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  ederis  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yai\kee  Nuclear  Power  Corp.  v. 
NRDC43S  U.S.  519,553  (1978).  Also, 
enviroiunental  objections  that  could  be 
raised  at  the  draft  enviroiunental  impact 
statement  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016. 
1022  (9<>  Qr.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  scoping  conunent  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
developing  issues  and  alternatives. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Coimsel  on 
Enviroiunental  Quahty  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Enviroiunental  PoUcy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  My 
address  is  Bitterroot  National  Forest. 
1801  N  First.  Hamilton.  Montana  59840. 


Dated:  )uly  3, 1996. 
StqthenK.  Kelly. 
Forest  Supervisor. 

IFR  Doc  96-18883  Filed  7-Z4-96:  8:4S  am) 
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Solitude  Ski  Resort  Hlastw- 
Davalopment  Plan  Update,  Wasatch- 
Cache  National  Forest  Salt  Lake 
Ranger  DIstrtct,  Salt  Lake  County,  Utah 

AQENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
enviroiunental  impact  statement  (EIS). 

summary:  The  Salt  Lake  Ranger  District, 
of  the  Uinta  and  Wasatch-Cache 
National  Forests,  will  prepare  an  EIS  on 
SoUlude  Ski  Resort's  (SoUtude)  proposal 
to  update  their  Master  Development 
Plan. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  August  23. 1996. 
ADDRESSES:  Send  written  comments  to 
Michael  Sieg.  District  Ranger,  6944 
South  3000  East,  Salt  Lake  Qty,  Utah 
84121. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Scheid,  Environmental  Analyst, 
(801)  943-9483. 

SUPPLEMENTARY  INFORMATION:  Solitude 
in  proposing  to  update  its  Master 
Development  Plan.  SoUtude's  proposal, 
if  approved,  would  require  Forest  Plan 
amendments  to  allow  an  increase  in 
permit  area  boundary  and  parking 
capacity  on  National  Forest  System 
lands. 

Solitude  proposes  to  improve  their 
base  facilities  by  replacing  their 
outdated  Main  and  Eagle  Express  lodges 
with  two  new  buildings,  which  will 
house  ski  operations,  skier  services 
(restrooms,  food  service,  day  care,  ski 
school  and  ski  patrol)  and  a  connected 
Salt  Lake  County  Fire  Station.  They  also 
propose  to  construct  an  addition  to  the 
existing  Moonbeam  Center  day  lodge  to 
help  alleviate  overcrowded  conditions. 

SoUtude's  proposed  base  area  projects 
include  the  following:  a  landing  pad  for 
rescue  heUcopters.  recreational  vehicle 
hookups,  expanding  Moonbeam  parking 
lot.  upgrading  base  transportation  and 
visitor  circulation  systems,  a  satelUte 
and  communications  base  station,  and 
upgrading  the  snowmaking  system 
(stream  diversion  points,  a  pump  house 
and  dredging  Lake  SoUtude)  to  provide 
snowmaking  capacify  for  250  acres. 

SoUtude  is  also  proposing  to  upgrade 
its  Uft  system  by  constructing  two  new 
double  chairUfts  and  upgrading  an 
existing  Uft  to  a  high-speed  detachable 
quad,  'niey  are  also  proposing 
numerous  improvements  to  their  trail 


system  and  a  new  trail  near  the  Sunrise 
Uft.  SoUtude  is  also  proposing 
summertime  recreation  use 
improvements  by  upgrading  its 
mountain  bike  trail  system,  constructing 
an  alpine  slide  and  building  two 
regulation-size  tennis  courts. 

Additional  information  on  the 
proposed  actions  is  available  through 
the  Salt  Lake  Ranger  District  office. 
Before  any  decision  is  made  on  this 
proposal.  Solitude  must  obtain  the 
foUowing:  a  water  change  application 
from  the  Utah  Department  of  Natural 
Resources,  Division  of  Water  Rights, 
State  Engineer;  all  applicable  building 
permits  from  Salt  Lake  County;  a  404 
permit  from  the  Army  Corps  of 
Engineers;  and  consultation  with  the 
Enviromnental  Protection  Agency. 

A  scoping  document,  dated  August  4, 
1995,  was  sent  to  more  than  540 
individuals,  organizations,  and  local 
and  stale  government  agencies. 
Preliminary  issues  identified  by  a  Forest 
Service  interdisciplinary  team  include 
effects  on  riparian  and  wetland  areas, 
visual  quality,  transportation,  parking, 
wildlife  and  vegetation,  soil  erosion, 
and  water  quaUty  and  quantify  in  a 
cuUnary  watershed.  Two  preliminary 
alternatives  have  been  Identified.  The 
proposed  action  alternative  would 
permit  SoUtude  to  implement  all  of  its 
proposed  upgrades  and  may  requite 
Solitude  to  convert  to  a  new  Ski  Area 
Term  Special  Use  Permit.  The  no  action 
alternative  would  permit  use  as  it 
presently  exists  with  no  new 
iniprovements. 

'The  pubUc  is  invited  to  submit 
comments  or  suggestions  to  the  address 
above.  The  responsible  official  is  Bemie 
Weingardt,  Forest  Supervisor.  A  Draft 
EIS  is  expected  to  be  filed  in  August  of 
1997  and  the  final  EIS  filed  in 
November  of  1997. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availabiUfy  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  during  that  time.  To 
be  most  helpfiil,  comments  on  the  draft 
EIS  should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  QuaUty  RegulaUons 
for  implementing  the  procedural 
provisions  of  the  National 
Enviromnental  PoUcy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  the  reviewers  of 
the  draft  EIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
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meaningful  and  aleiti  an  agoDcy  to  the 
raviewer's  position  and  contentioni. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NKOC,  435  U.S.  519,  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Qty  of 
Angoon  v.  Model,  (Qth  Circuit,  1986), 
and  Wisconsin  Heritages,  Inc.  v.  Hurls, 
490  F.  Supp.  1334, 1338  (E.D.  Wis. 
1980).  The  reason  for  this  is  to  ensure 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 

Dated:  hily  IS,  1996. 
SteveaW.SdMid, 
District  Enviivnnwnta]  Analyst 
IFR  Ooc.  9e-lSS76  Filed  7-24-96:  8:45  am) 
aa^jNa  coca  *<i*-i>-it 


liiliyo¥aniinantiil  Advtoory 
CommMM  Subcommitta*  MMUng 

AQENCT:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 

SIMMARV:  The  Intergovernmental 
Advisory  Committee  will  meet  on 
August  7, 1996,  at  the  Robert  Duncan 
Plaza  Building,  333  SW  First  Ave., 
Portland.  Oregon  97208  in  the  Regional 
Forester's  conference  room  on  the  6th 
floor.  The  purpose  of  the  meeting  is  to 
continue  discussions  to  identify  issues 
and  solutions  to  improve  the 
implementation  of  the  Northwest  Forest 
Plan  (NFP)  and  in  particular  to  focus  on 
better  ways  to  integrate  the  ecological 
and  economic  aspects  of  the  NFP.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  5:00  p.m.  Agenda  items 
to  be  discussed  include,  but  are  not 
limited  to:  (1)  issues  which  impede  the 
efficient  implementation  of  the  NFP.  (2) 
lecommendiations  to  resolve  the  issues, 
and  (3)  identification  of  procedures  to 
implement  recommendations.  The  lAC 
meeting  will  be  open  to  the  public  and 
is  fiilly  accessible  for  people  with 
disabilities.  Interpreters  are  available 
upon  request  in  advance.  Written 
comments  may  be  submitted  for  the 
record  at  the  meeting.  Time  will  also  be 
scheduled  for  oral  public  comments. 
Interested  persons  are  encouraged  to 
attend. 

FOR  FURTHER  MFORMATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  Don  Knowles,  Executive 
Director.  Regional  Ecosystem  Office,  333 
SW  1st  Avenue.  P.O.  Box  3623, 
Portland.  OR  97208  (Phone:  503-326- 
6265). 


DalMl:  July  12, 1996. 
DaoaU  K.  Knewks, 

Designated  Federal  Official. 

IFK  Doc.  96-18948  Filed  7-24-96:  8:45  ami 

m  I  am  eeot  xia-n-ii 


DEPARTMENT  OF  COMMERCE 
Fonign-Tiad*  Zon«a  Board 

[OtdarNaSlSl 

Orant  of  Authority  for  Subzon*  Status; 
Shall  OU  Company  (Oil  Raflnary).  St 
Charlaa  Pariah,  Louiaiana 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zoosi  Act  of  June  18, 1934,  as 
amendMl  (19  U.S.C  Sl»-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18. 1934,  an  Act  'To 
provide  for  the  establishment  *  *  '  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  Slates,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-aiu)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
South  Louisiana  Port  Commission, 
grantee  of  Foreign-Trade  Zone  124,  for 
authority  to  establish  special-purpose 
subzone  status  at  the  oil  refinery/  _ 
petrochemical  complex  of  Shell  Oil 
Company  located  at  sites  in  St.  Charles 
Parish,  Louisiana,  was  filed  by  the 
Board  on  January  18, 1996.  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Kegiiter  (FTZ  Docket  4-96, 
61  FR  2486. 1-26-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  ia  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  124F)  at  the  oil 
refinery/petrochemical  complex  of  Shell 
Oil  Company,  at  sites  in  St.  Charles 
Parish.  Louisiana,  in  the  locations 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations. 


including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (10  CFR  $$  146.41, 
146.42)  products  consumed  at  fuel  for 
the  refinery  shall  be  subjact  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
S  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  §  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  «  2709.00.1000-* 
2710.00.1050  and  *  2710.00.2500  which 
are  used  in  the  pnxluction  of: 

— Petrochemical  fisedslocks  and  refinery 
by-products  (examiners  report. 
Appendix  D); 
— Proiducts  for  export;  and, 
— Products  eligible  for  entry  under 
HTSUS  #9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
^4PF  option  it  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  si  Washloglon,  DC  this  16th  day  of 
July  1996. 
Robert  S.  LoKuata, 

Acting  Assistant  Secretary  of  CommeTce  for 
Import  Administration,  Alterrtate  Chairttvjn. 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponle,  fr., 

Executive  Secretary. 

IFR  Doc.  96^18940  Filed  7-24-96:  8:45  ami 
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[OnltrNo.838] 

Qrant  of  Authority  for  Subzona  Status; 
Sun  Company  Inc.  (Oil  Raflnary), 
Philadelphia,  Pannsylvania,  Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Acl  of  June  tS,  1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  '   *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  me  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilides 
cannot  serve  the  specific  use  involved; 
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Whereas,  an  application  from  the 
Philadelphia  Regional  Port  Authority, 
grantee  of  Foreign-Trade  Zone  35,  for 
authority  to  establish  special-purpose 
subzone  status  at  the  oil  refinery 
complex  of  Sun  Company  Inc.,  at  sites 
in  the  Philadelphia.  Pennsylvania,  area, 
was  filed  by  the  Board  on  January  11, 
1996.  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Ragister  (FTZ  Docket  1-96.  61  FR  1747, 
1-23-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  35C)  at  the  oil 
refinery  complex  of  Sun  Company  Inc., 
at  sites  in  the  Philadelphia, 
Pennsylvania,  area,  at  the  locations 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  §S  146.41 , 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone. 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  S  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.1000- 
#2710.00.1050  and  #2710.00.2500  which 
are  used  in  the  production  of: 

— ^Petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  D); 
— ^PrtKlucts  for  export;  and, 
— Producta  eligible  for  entry  under 
HTSUS  #9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30, 2000,  suhject  to 
extension. 

Signed  al  Washington,  DC,  this  18th  day  of 
July  1996. 
Rataeit  S.  LaRuaoa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

Attest: 
Jolm  J.  Da  Penis,  Jr., 

Executive  Secretniy. 

(FR  Doc  96-18939  Rlsd  7-24-96:  8:45  ami 
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(OnlarNo.a371 

Orant  of  Authority  for  Subzona  Status; 
Exxon  Cotporalion  (Oil  RaRnery), 
Harris  County,  Tsxas 

Pursuant  to  its  authority  under  the  Foraign- 
Trsde  Zones  Acl  of  |une  18. 1934.  as 
amended  (19  U.S.C  81e-81ul.  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  Ihe 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  •  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  focilities 
caimot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  Port 
of  Houston  Authority,  grantee  of 
Foreign-Trade  Zone  84,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  oil  refinery/petrochemical 
complex  of  Exxon  Corporation,  in  Harris 
Coimty,  Texas,  was  filed  by  the  Board 
on  December  12, 1995,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Eegiater  (FTZ  Docket  79-95, 
61  FR  1323, 1-19-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  Ihe  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  840)  at  the  oil 
refinery/petrochemical  complex  of 
Exxon  Corporation,  in  Harris  County. 
Texas,  at  the  location  described  in  the 
application,  subject  to  ihe  FTZ  Act  and 
the  Board's  regulations,  including 
$  400.28,  and  subject  to  the  foUoviring 
conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 


on  refinery  inputa  covered  under 
HTSUS  Subheadings  #2709.00.1000- 
#2710.00.1050,  #2710.00.2500  and 
#2710.00.4510  which  are  used  in  the 
production  of: 
— Petrochesaical  feedstocks  and  refinery 

by-producta  (examinen  report. 

Appendix  D); 
— Producta  for  export;  and. 
— Products  eligible  for  entry  under 

HTSUS  *  9808.00.30  and  9808.00.40 

(U.S.  Govenunent  purchases). 

3.  The  authority  vrith  regard  to  the 
NPF  option  is  initial^  granted  until 
September  30, 2000,  subject  to 
extension. 

Signed  al  Washington.  DC  this  \ith  day  of 
)uly  1996. 
Kabert  S.  LaKuoso, 

Acting  Assistant  Secretary  of  Commerce  for  ^ 
Import  Administration.  Ahemote  Chairman. 
Foreign-  Trade  Zones  Board. 
lohn  J.  Da  Poirta.  Jr., 
Executive  Secretary. 

IFR  Doc.  96-18938  Filed  7-24-96: 8:45  am) 
aaian  coea  laia-ca-r 

International  Trade  Administration 
IA-O57-804I 

Notice  of  Preliminary  Reeuits  of  ttie 
1992/93  Antidumping  Duty 
Adminlstrathra  Review:  Silicon  Metal 
From  Argentina 

AOENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
SUIillilARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina  in  response  to 
requests  by  the  petitioners '  and  the 
respondents. 2  This  review  covers 
shipments  of  this  merchandise  to  the 
United  States  during  the  period 
September  1. 1992  through  August  31, 
1993. 

We  have  preliminary  determined  that 
sales  have  been  made  below  normal 
foreign  market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  U.S. 
Customs  to  assess  antidimiping  duties 
equal  to  the  differences  between  the 
United  States  price  and  FMV. 

Interested  parties  are  invited  to 
comment  on  the  preliminary  results. 
Parties  who  submit  aigumenta  are 
requested  to  submit  with  each 
argument:  (1)  A  statement  of  the  issue; 


)  American  Alloys  Inc.  American  Silicon 
Tachnologia^  ELKEM  MMaU  Compuiy.  Glob* 
Matallurgical  Inc.,  and  5KW  MalaU  &  Alloys  Inc. 

'  SlUiaa.  S.A.  and  ElactromMalurgtca  Andina. 
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and  (2)  a  brief  sunmuty  of  the 
argument' 

EfFECnvi  date:  July  25. 1996. 
FOR  FURDCR  MPOMUTMN  CONTACT: 
Magd  Zaiok  or  Howard  Smith,  Office  of 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave..  NTW.,  Washington,  DC  20230; 
telephone:  (202)  482-4162  or  (202)  482- 
5193,  respectively. 

SUPPLaiENTARY  MFOflaUTION: 

Applicable  SUtnte 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Backgronnd 

On  September  26. 1991,  the 
Department  published  in  the  Federal 
bgiater  (56  FR  48779)  the  antidumping 
duty  order  on  silicon  metal  from 
Argentina.  On  September  7,  1993,  the 
Department  published  in  the  Federal 
legiatar  (58  FR  47116)  the  notice  of 
Opportunity  to  Request  Administrative 
Review  (AR)  for  the  1992/93  review 
period.  On  September  17  and  29, 1993, 
respectively.  Silarsa,  S.A.  (Silarsa),  and 
Electrometaluigica  Andina  (Andina) 
requested  an  AR  for  the  1992/93  review 
period.  Petitioners  requested  an  AR  on 
September  30, 1993.  On  October.18, 
1993,  in  accordance  with  19  CFR  353.22 
(c),  we  initiated  an  AR  of  this  order  on 
Andina  and  Silarsa  for  the  period 
September  1, 1992  through  August  31, 
1993  (58  FR  53710).  The  Department  is 
now  conducting  this  AR  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

The  product  covered  by  this  review  is 
silicon  metal.  Chiring  the  less-than-fair- 
value  (LTFV)  investigation,  the  silicon 
metal  was  described  as  containing  at 
least  96.00,  but  less  than  99.99  percent 
of  silicon  by  weight.  In  response  to  a 
request  by  petitioners  for  clarification  of 
the  scope  of  the  antidumping  duty  order 
on  silicon  metal  from  the  People's 
Republic  of  China  (PRC),  the 
Department  determined  that  material 
with  a  higher  aluminum  content 
containing  between  89  and  96  percent 
silicon  by  weight  is  the  same  class  or 
kind  of  merchandise  as  silicon  metal 
described  in  the  LTFV  Investigation  (see 
Final  Scope  Rulings — Antidumping 
Duty  Orders  on  Silicon  Metal  From  the 
People's  Republic  of  China,  Brazil,  and 
Argentina  (February  3, 1993)). 
Therefore,  such  material  is  within  the 


scope  of  the  orders  on  silicon  metal 
ftom  the  PRC,  Brazil,  and  Argentina. 
Silicon  metal  is  cunently  provided  for 
under  subheadings  2B04.69.10  and 
2804.69.S0  of  the  Harmonized  Tariff 
Schedule  (HTS)  and  is  commonly 
referred  to  as  a  metal.  Semiconductor- 
grade  sihcon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent  of 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
this  review.  The  HTS  subheadings  are 
provided  for  convince  and  U.S.  Customs 
purposes  only:  our  written  description 
of  the  scope  of  the  proceeding  is 
dispositive. 

Period  of  Keriew 

The  period  of  review  (POR)  is 
September  1, 1992  through  August  31, 
1993. 

Beet  Inlannatiaii  Available 

In  accordance  with  section  776(c)  of 
the  Tariff  Act,  we  have  preliminarily 
determined  that  the  use  of  best 
information  available  (BIA)  is 
appropriate  for  Silarsa.  In  this  review, 
Silarsa  fiuled  to  respond  to  the 
Department's  questionnaire.  The 
Department's  regulations  provide  that 
we  take  into  account  whether  a  party 
refuses  to  provide  requested  information 
(19  CFR  353.37(b)).  In  determining  what 
to  use  as  BIA,  the  Department  follows  a 
two-tiered  methodology.  The 
Department  assigns  lower  margins  to 
those  respondents  who  cooperate  in  a 
review  (tier  two),  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  do  not  cooperate  in 
the  review,  or  who  significantly  impede 
the  prtxseding  (tier  one).  See 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
thereof  from  France  et  al:  final  Results 
of  Antidumping  Duty  Administrative 
Review,  57  FR  28360  (June  24,  1992) 
(AFBs  n);  Allied  Signal  Aerospace  Co.  v. 
United  States,  996  F.2d  1185  (Fed.Or., 
June  22,  1993),  alTd,  28  F.3d  1188,  cert, 
denied,  1995  U.S.  Lexis  100  (1995) 
(Allied-Signal)). 

Given  that  Silarsa  failed  to  respond  to 
our  questioimaire,  we  have  assigned  to 
it  a  margin  based  on  first-tier  BIA. 
which  is  the  higher  of  (1)  The  highest 
of  the  rates  found  for  any  firm  for  the 
same  class  or  land  of  merchandise  in 
the  same  country  of  origin  in  the  LTFV 
investigation  or  a  prior  administrative 
review:  or  (2)  the  highest  rate  found  in 
the  present  administrative  review  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  from  the  same  country  of 
origin.  AFBs  n,  57  FR  at  28379. 

In  this  review,  we  have  assigned  to 
Sihirsa,  as  BIA,  24.62  percent,  the  rate 
assigned  to  Silarsa  in  the  Amendment  to 


Final  Hetuhs  of  Antidumping 
Administrative  Review  (2  993/92]: 
Silicon  Metal  from  Argentina  (the  first 
twiew)  (59  FR  1617,  April  6, 1994). 
which  is  the  highest  rate  bom  any  prior 
segment  of  the  pnsoeeding. 

U,&  Price 

We  based  USP  on  PP  in  accordance 
with  section  772(b)  of  the  Tariff  Act, 
because  the  subject  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  to  the 
United  States.  We  calculated  PP  based 
on  packed  f.o.b.  and  cJtf  prices  to 
unrelated  customers  in  the  United 
States,  and  made  deductions,  where 
appropriate,  for  foreign  inland  fieight. 
port  authority  fees,  port  handling  fees, 
custom's  fees,  and  ocean  freight  costs,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  In  accordance  with  section 
772(d)(1)(c)  of  the  Act.  we  increased  PP 
for  uncollected  duties  by  reason  of 
exportation. 

Based  on  the  CAFC  opinion  in 
American  Alloys,  Inc.  v.  United  States, 
30  F.3d  1469  (Fed.  Or.  1994)  [American 
Alloys),  the  Departflient  issued  a 
questionnaire  requesting  that  Andina 
demonstrate  that  the  reembolso  taxes  for 
which  it  is  requesting  an  upward 
adjustment  to  U.S.  price  were,  in  fact, 
imposed  directly  on  the  exported 
merchandise  or  components  thereof 
Andina,  however,  failed  to  respond  to 
the  Department's  questionnaire. 
Therefore,  absent  sufficient  information 
on  the  record  regarding  reembolso  taxes, 
no  upward  adjustment  was  made. 
Moreover,  as  we  determined  in  the  first 
administrative  review,  we  continued  to 
treat  tiunover  and  lote  hogar  taxes  as 
taxes  on  gn»s  revenue,  not  taxes 
imposed  directly  upon  the  men:handise 
or  components  thereof  Therefore,  we 
made  no  upward  adjustment  to  the  PP 
for  turnover  or  lote  hogar  taxes.  See 
Final  Results  of  Antidumping 
Admirtisttntive  Review  (1991/92): 
Silicon  Metal  from  Argentina  (58  FR 
238,  December  14, 1993)  (Comment  16). 

We  made  adjustments  to  Andina's 
reported  date  of  shipment  and  date  of 
payment  to  reflect  the  date  on  which  the 
merchandise  left  the  factory  and  the 
date  on  which  payment  was  made, 
respectively.  Also,  because  Andina 
failed  to  provide  sufficient  information 
on  its  short-term  borrowings,  we  used, 
as  best  information  available,  the 
highest  interest  rate  on  the  record  for 
Andina's  short-term  loans  denominated 
in  U.S.  dollars  in  calculating  the 
imputed  credit  related  to  U.S.  sales. 

Foreign  Mariiel  Value 

To  calculate  FMV,  the  Department 
used  home  market  price  or  constructed 
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value  (CV).  as  defilned  in  section  773  of 
the  Tariff  Act,  as  appropriate. 

Petitioners  alleged  that  /Uidina  made 
home  market  sales  during  the  POR  at 
prices  below  its  cost  of  production 
(COP).  Based  on  petitioners'  allegation, 
we  concluded  that  we  had  reasonable 
groimds  to  believe  or  suspect  that  sales ' 
were  made  below  the  COP.  Thus,  in 
accordance  with  section  773(b),  we 
initiated  a  cost  investigation. 

In  order  to  determine  whether  home 
market  prices  were  below  the  COP 
within  the  meaning  of  section  773(b)  of 
the  Act,  we  performed  a  product- 
specific  cost  test  in  which  we  examined 
whether  each  product  sold  in  the  home 
market  during  the  POl  was  priced  below 
the  COP.  For  each  product,  we 
compared  the  COP  to  the  home  market 
unit  price. 

We  calculated  COP  based  on  the  sum 
of  Andina's  cost  of  materials,  direct 
labor,  variable  and  fixed  factory 
overhead,  selling,  general  and 
administrative  expenses,  and  packing, 
in  accordance  with  19  CFR  353.51(c). 
We  revised  Andina's  COP  calculations 
as  follows: 

(1)  Andina  calculated  incorrectly  the 
unit  selling  expenses  included  in  COP 
by  dividing  total  selling  expenses  by  the 
tons  of  subject  merchandise  produced. 
We  recalculated  the  tmit  selling 
expenses  by  dividing  total  selling 
expenses  by  tons  of  subject  merchandise 
sold. 

(2)  Andina  deducted  incorrectly  from 
the  COP  income  earned  from  its 
subsidiary  which  is  not  directly  related 
to  production.  We  disallowed  Oiese 
deductions  because  it  is  our  practice  not 
to  reduce  the  COP  by  income  not 
directly  related  to  production  of  the 
subject  merchandise. 

(3)  Andina  calculated  the  plant 
general  services  (PCS)  costs  for  each 
cost  center  by  allocating  (a)  one  portion 
of  its  total  PCS  costs  to  each  cost  center 
based  on  the  tons  of  raw  material  and 
intermediate  products  going  into  each 
cost  center,  (b)  another  portion  of  its 
total  PCS  costs  to  its  cost  centers  based 
on  tons  of  intermediate  and  final 
products  coining  from  each  cost  center, 
and  (c)  a  third  portion  of  its  total  PCS 
costs  to  its  cost  centers  based  on  salaries 
incurred  for  each  cost  center.  We 
rejected  Andina's  methodology  because 
it  determined  arbitrarily  the  portions  of 
PCS  costs  allocated  using  the  bases 
noted  above  without  demonstrating  that 
these  portions  are  the  appropriate 
amounts. 

We  determined  that  labor  hours  are  a 
reasonable  measure  of  the  degree  to 
which  a  cost  center  benefits  from  plant 
general  services.  Moreover,  Andiiia 
indicated  that  it  used  labor  hours  to 


allocate  plant  general  services  in  cost 
reports  prepared  in  the  normal  course  of 
business.  Inerefore,  we  reallocated 
plant  general  services  to  Andina's  cost 
centers  using  labor  hours  as  the 
allocation  base. 

(4)  Andina  did  not  allocate 
depreciation  related  to  a  furnace,  while 
it  was  idle  during  part  of  the  POR.  to  the 
subject  merchandise  because  non- 
subject  merchandise  was  produced  in 
that  furnace  after  it  had  been 
reactivated.  We  recalculated 
depreciation  related  to  that  furnace  to 
all  of  Andina's  products  including  the 
subject  merchandise  because  this 
furnace  could  have  been  used  to 
produce  any  of  Andina's  products  had 
it  not  been  idle. 

(5)  Andina  failed  to  use  the  interest 
expenses  reflected  in  its  consolidated 
financial  statement  as  a  basis  for 
calculating  the  interested  expenses 
included  in  the  COP.  Furthermore, 
Andina  deducted  incorrectly  from  its 
interest  expenses  interest  income  fit>m 
long-term  investments.  We  recalculated 
the  interest  expenses  using  the  interest 
expenses  in  Andina's  consolidated 
financial  statement.  Furthermore, 
consistent  with  the  Department's 
practice,  we  did  not  reduce  interest 
expenses  by  income  from  long-term 
investments. 

(6)  Andina  classified  incorrectly  plant 
property  taxes,  plant  insurance,  and 
rej«:ted  VAT  tax  credits  as  general  and 
administrative  expenses.  We  reclassified 
these  expenses  as  factory  overhead. 

(7)  Andina  deducted  from  the  COF 
indirect  taxes  rebated  or  duties  refunded 
by  reason  of  exportation.  We  disallowed 
those  deductions,  which  are  related  to 
exported  men:handise,  because  the  COP 
is  based  on  costs  related  to  home  market 
sales. 

If  over  90  (wrcent  of  Andina's  sales  of 
a  given  product  were  at  prices  above  the 
COP,  we  did  not  disregard  any  below- 
cost  sales  because  we  determined  that 
such  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  Andina's  sales  of  a  given 
pnxluct  were  at  prices  below  the  COP, 
and  such  sales  were  over  an  extended 
period  of  time,  we  discarded  only  the 
below-cost  sales.  Where  we  found  that 
more  than  90  percent  of  Andina's  sales 
were  at  prices  below  the  COP,  and  such 
sales  were  over  an  extended  period  of 
time,  we  disregarded  all  sales  for  that 
product  and  calculated  FMV  based  on 
CV. 

Section  773(b)  of  the  Act  requires  us 
to  examine  whether  below-oost  sales 
were  made  in  substantial  quantities  over 
an  extended  period  of  time,  and 
whether  such  sales  were  m^fte  at  prices 
that  would  permit  recovery  of  all  costs 


within  a  reasonable  period  of  time  in 
the  normal  course  of  trade.  In  order  to 
establish  that  below  cost  sales  were 
made  over  an  extended  period  of  time, 
we  performed  the  following  analysis  on 
a  product-specific  basis:  (1)  if  a 
respondent  sold  a  product  in  only  one 
month  of  the  POR  and  there  were  sales 
in  that  month  below  the  COP.  or  (2)  if 
a  respondent  sold  a  product  during  two 
months  or  more  of  the  POR  and  there 
were  sales  below  the  COP  during  two  or 
more  of  those  months,  then  below-cost 
sales  were  considered  to  have  been 
made  over  an  extended  period  of  time. 
Andina  provided  no  evidence  to 
indicate  that  below  COP  prices  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  Irade. 

Based  on  our  analysis,  we  found  that 
all  of  Andina's  home  market  sales 
during  the  POR  were  below  cost. 
Therefore,  we  disregarded  all  home 
market  sales  and  based  FMV  on 
constructed  value. 

In  accordance  with  section  773(ej,  we 
calculated  CV  based  on  the  siun  of  the 
cost  of  materials,  fabrication,  general 
expenses,  U.S.  packing  costs  and  profit 
The  cost  of  materials  included  import 
duties  paid  on  imported  electrodes  used 
to  produce  sihcon  metal.  In  accordance 
with  section  773(e)(1)(B)  (i)  and  (ii)  of 
the  Act  we  used:  (1)  Andina's  reported 
general  expenses  because  such  expenses 
were  greater  than  the  statutory 
minimum  of  ten  percent  of  the  COM; 
and  (2)  the  statutory  minimum  of  eight 
percent  of  the  sum  of  COM  and  general 
expenses  Sor  profit  because  actual  profit 
was  less  than  the  statutory  minimum. 
The  adjustments  noted  above  in  our 
discussion  of  the  COP  were  also  applied 
to  the  CV  calculation.  Given  the  fact  that 
Andina  failed  to  provide  information 
related  to  indirect  taxes  as  described 
above,  as  BIA,  we  did  not  reduce  CV  by 
indirect  taxes  reimbursed  upon 
exportation.  We  disallowed  deductions 
bom  CV  for  duty  drawback  because  we 
made  an  upward  adjustment  to  the  USP 
for  such  duties.  Finally,  in  addition  to 
the  interest  expense  adjustments  to  the 
COP  noted  above,  we  adjusted  the 
interest  expense  Andina  included  in  CV 
because  Andina  improperly  reduced  the 
reported  interest  expense  by  interest 
expenses  associated  with  inventories. 
Where  applicable,  we  made  adjustments 
for  differences  in  credit  expenses.  Also, 
because  Andina  failed  to  provide 
sufficient  information  on  the  record 
with  respect  to  its  short-term 
borrowings,  we  used,  as  BIA.  the  only 
information  available  to  us,  which  was 
the  average  bank  lending  rates 
applicable  to  short-  and  medium-term 
financing  in  Argentina  for  the  POR, 
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publithad  in  the  Intenutioiul  Finusdal* 
Statistics  by  tha  Intenutioiul  Monetary 
Fund,  in  calculating  home  maitet 
cndit 

Cmnncy  Connraion 

We  made  currency  conwnians  based 
on  the  official  monthly  exchange  rates 
in  eflsct  on  the  dates  of  the  U.S.  sales 
as  published  by  the  International 
Monetary  Fund. 

Preliminary  Roaolts  of  Reriew 

As  a  result  of  our  review,  we 
prelimiiurily  determine  that  the 
following  margin  exists  for  the  period 
September  1, 1992  through  August  31, 
1993: 


Manufac- 
hsar/eipoiter 

Margin 
(Per- 
cent) 

Andna 

Slana 

9«l/92-*31/93 . — 
»01/92-W31/B3 

8.S2 
24.62 

Interested  parties  may  request  a 
disclosure  within  five  days  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  afler  the 
date  of  publication,  or  the  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analy^s  of 
issues  raised  in  any  such  case  brieb. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  elective  for  all 
shipments  of  silicon  metal  from 
Argentina  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  AR.  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  Silarsa  and  Andina  will  be  the 
rates  established  in  the  final  results  of 
this  review,  except  if  the  rate  is  less 
than  0.5  percent  and,  therefore,  de 
minimis  within  the  meaning  of  19  CFR 
353.6.  the  cash  deposit  will  be  zero:  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 


most  recent  period:  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise:  and  (4)  if  neither  the 
exporier  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous - 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  the  "all  others"  rate, 
as  set  forth  below. 

On  March  25, 1993,  the  U.S.  Court  of 
InteraatioQf  I  Trade  (OT),  in  Floral 
Trade  Council  v.  United  States,  822 
F.Supp.  766  (OT  1993),  and  Federal- 
Mogul  Corporation  v.  United  States,  822 
F.Supp.  782  (OT  1993),  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  this  decision,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duly  orders.  In 
proceedings  governed  by  antidumping 
findings,  unless  we  are  able  to  ascertain 
the  "all  others"  rate  from  the  original 
investigation,  the  Department  has 
determined  that  it  is  appropriate  to 
adopt  the  "new  shipper"  rate 
established  in  the  first  final  results  of 
administrative  review  published  by  the 
Department  (or  that  rate  as  amended  for 
correction  of  clerical  errors  or  as  a  result 
of  litigation)  as  the  "all  others"  rate  for 
the  purposes  of  establishing  cash 
deposits  in  all  current  and  future 
administrative  reviews.  Because  this 
proceeding  is  governed  by  an 
antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  17.87  percent,  the  "all 
others"  rate  established  in  the  LTFV 
investigation. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibilily  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  dining  this  review  period. 
Failure  to  comply  vriih  this  requirement 
could  result  in  the  Secretary's 
presumption  thai  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  of  double  antidumping 
duties. 

This  admioistrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 


of  the  Act  (19  U.S.C  1675(aHl))  and  IB 
CFR  353.22. 

Dated:  ^lly  18, 1998. 

S.l 


Acting  Assistant  Secretary  far  Import 

Administration. 
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AnnouncMMnt  Of  BMt  QloiwI 
PraeOcM  Award 

AQENCV:  International  Trade 
Administration,  Commerce.' 
ACnOH:  Notice. 

SUMMARY:  This  Notice  aimounces  the 
implementation  of  the  Best  Global 
Practices  Award  by  the  International 
.Trade  Administration  (ITA)  of  the 
Department  of  Commerce  to  recognize 
the  programs  and  practices  of  U.S. 
companies  that  have  exhibited 
extraordiiury  leadership  and 
accomplishment  in  corporate 
citizenship  in  overseas  activities.  This 
notice  sets  forth  the  criteria  for  the 
award,  who  may  apply,  how  companies 
may  apply,  the  procedures  by  which  the 
Secretary  of  Commerce  will  decide  on 
who  will  receive  the  award,  and  the 
expected  timetable. 

DATES:  The  closing  date  for  applications 
is  October  11, 1996.  The  Department  of 
Commerce  expects  to  announce  the 
winner  or  winners  of  the  award  in  the 
bll  of  1996. 

ADDRESSES:  Request  for  AppUcations: 
Application  forms  will  be  available  from 
ITA  starting  on  the  day  this  notice  is 
published.  To  obtain  a  copy  of  the 
application  form  please  telephone  (202) 
482-4501,  or  facsimile  (202)  482-1999 
(these  are  not  toll  free  numbers):  or  send 
a  written  request  with  two  self- 
addressed  mailing  labels  to  the  Office  of 
Export  Promotion  Coordination, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Room  2003,  Washington,  D.C.  20230. 
You  may  call  1-600-USA-TRADE  and 
follow  the  voice  prompt  to  have  the 
application  faxed  directly  to  you.  You 
also  may  go  to  the  International  Trade 
Administration  Internet  Home  Page 
http7/www.ita.doc.gov/itahome.hlml, 
click  on  Best  Global  Practices  and  down 
load  the  application  form.  You  can  use 
any  of  these  methods  to  access  sample 
codes  of  conduct  donated  by 
international  comparues  and 
organizations  interested  in  furthering 
good  corporate  citizenship  worldwide. 


Faderal  Ragister  /  Vol.  61.  No.  144  /  Thuwday.  )iily  25.  1996  /  Notice« 


39715 


Only  one  copy  of  the  application  form 
will  be  provided  to  each  organization 
requesting  it,  but  it  may  be  reproduced 
by  the  requester.  An  original  and  two 
copies  of  the  application  and 
supplemental  material  are  to  be  sent  to 
the  Office  of  Export  Promotion 
CoordiruUon,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Room  20O3,  Washington, 
D.C  20230. 

FOR  FURTHER  afFORMATWN  CONTACT: 
David  C.  Bowie,  Deputy  Director,  Office 
of  Export  Promotion  Coordirution,  teL 
(202)  482-4501.  This  is  not  a  toll-bee 
nurabm. 

SUPPLEMENTARY  INFORMATION:  On  May 
26, 1995,  President  Clinton  announced 
the  adoption  of  Model  Principles  for 
U.S.  firms  in  their  overseas  operations, 
as  follows: 

Model  BnaineM  Principlai 

Recognizing  the  positive  role  of  V.S. 
business  in  upholding  and  promoting 
adherenc«  to  universal  standards  of  iiunuui 
rights,  the  Administration  encourages  all 
tnisinesses  to  adopt  and  implement  voluntsry 
codes  of  conduct  for  doing  business  around 
the  world  tliat  cover  at  least  the  following 
areas: 

1.  Pn3vision  of  a  safe  and  healthful 
workplace. 

2.  Fair  employment  practices,  including 
avoidance  of  child  and  forced  labor  and 
avoidance  of  discrimination  based  on  race, 
gender,  national  origin  or  religious  beliefe: 
and  respect  for  the  right  of  association  and 
the  right  to  organize  and  bargain  collectively. 

3.  Responsible  environmental  protection 
and  environmental  practices. 

4.  Compliance  with  U.S.  and  ic^^il  laws 
promoting  good  business  practices,  including 
laws  prohibiting  illicit  payments  and 
ensuring  fair  competition. 

5.  Maintenance,  through  leadership  at  all 
levels,  of  a  corporate  culture  that  respects 
bee  expression  consistent  with  legitimate 
business  concerns,  and  does  not  condone 
political  coercion  in  the  workplace:  that 
encourages  good  corporate  citizenship  and 
makes  a  positive  contribution  to  the 
communities  in  which  the  company  operates: 
and  where  ethical  conduct  is  recognized, 
valued  and  exemplified  by  all  employees. 

In  adopting  voluntary  codes  of  conduct 
that  reflect  these  principles.  U.S.  companies 
should  serve  as  models,  encouraging  similar 
behavior  by  their  partners,  suppliers,  and 
subcontractors. 

Adoption  of  codes  of  conduct  reflecting 
these  principles  is  voluntary.  Companies  are 
encouraged  to  develop  their  own  codes  of 
conduct  appropriate  to  tlieir  particular 
circumstances.  Many  companies  already 
apply  standards  or  codes  tliat  incorporate 
these  principles.  Companies  should  find 
appropriate  means  to  inform  their 
shareholders  and  the  public  of  actions 
undertaken  in  connection  with  these 
principles.  Nothing  in  the  principles  is 
intentied  to  require  a  company  to  act  in 


violation  of  host  country  as  U.S.  law.  This 
statement  of  principles  is  not  intended  for 
legislation." 

The  Best  Global  Practices  award  will 
be  presented  to  a  company  that  has 
established  programs  that  show 
leadership  and  accomplishment  In 
meeting  the  goals  of  one  or  more  of 
these  five  Model  Principles  during  the 
company's  last  three  years  of  operations. 

Wno  may  apply:  Any  U.S.  company 
may  apply  for  uie  award.  For  purposes 
of  this  award,  a  U.S.  company  is  defined 
as  one  that  is  incorporated  in  the  United 
Slates.  A  U.S.  company  may  apply  on 
its  own  behalf,  and  outside 
or^nizations  and  individiuls  may 
apply  on  behalf  of  an  eligible  company 
(with  that  company's  consent). 

Selection  of  award  wiimers:  The 
Secretary  of  Conmaerce  will  select  a 
wiimer  or  wiimers  with  the  advice  of  an 
interagency  group  consisting  of 
representatives  from  the  Departments  of 
Justice,  State,  Labor,  and  the 
Environmental  Protection  Agency.  The 
Secretary  may  also  seek  the  advice  of 
private  sector  experts  in  the  fields 
covered  by  the  Model  Business 
Princdples. 

How  to  Apply:  Completed 
applications  should  be  sent  to  the  Office 
of  Export  Promotion  Coordirution, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Room  2003,  Washington,  D.C.  20230, 
postmarked  not  later  than  October  11, 
1996. 

Each  item  set  forth  in  the  application 
form  should  be  addressed.  Failure  to 
submit  all  applicable  information  may 
delay  processing  of  the  application. 
Supplemental  materials  (aimual  reports, 
documentary  material,  etc.)  are 
encouraged.  Inquiries  regarding  the 
application  pnxxss  should  also  be 
forwarded  to  this  office.  Applicants  will 
be  notified  by  mail  of  the  receipt  of  their 
applications  and  also  any  deficiencies 
in  the  application.  When  the  award 
process  is  complete,  all  applicants  will 
be  notified  by  mail. 

Information  collection:  The 
information  is  being  collected  in  order, 
to  allow  the  Department  of  Commerce  to 
judge  applicants  for  the  Best  Global 
Practices  Award.  The  information 
submitted  by  applicants  will  to  be  used 
by  the  Department  and  the  panel  of 
judges  drawn  fi^jm  government  agencies 
to  select  the  applicant  whose  conduct 
best  exemplifies  the  Best  Global 
Practices.  The  information  called  for  in 
the  application  is  voluntary,  but  must  be 
submitted  in  order  to  be  considered  for 
the  Best  GIdSal  Practices  Award. 
Applicants  are  advised  not  to  include 
business  confidential  information 


because  coofidanUality  caimot  be 
guaranteed. 

Notwrithstanding  any  other  provisioD 
of  law.  no  person  is  required  to  laspcmd 
to  nor  sbnil  a  person  be  subject  to  a 
penalty  for  foilure  to  comply  with  a 
collection  of  infmmation  Bub)ect  to  tha 
retjuiiements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  ilisplays  a  cuirentiy  valid 
OMB  Control  Number. 

OMB  Control  Number  0625-0226, 
expiration  date  November  30, 1896. 

Dated:  )uly  19, 1996. 
DavidCBmirts, 

Deputy  Director,  C^ice  of  Export  ftoowtfon 
and  Coordination. 

(FR  Doc  96-18927  FOai  7-24-96:  8:45  am] 
aaxMO  coca  jste-cn-u 


NaUonai  Ocaanic  and  Atmoaptiartc 


p,D.06019SA] 

Taking  and  Importing  of  Marina 
Mammala;  Offshora  Salsmic  Actlvttlaa 
in  tha  Baaufort  Saa 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issiunce  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  to  take  small 
numbers  of  bowbead  whales  and  other 
marine  mammals  by  harassment 
incidental  to  conducting  seismic 
surveys  in  the  Northstar  Unit  and 
nearby  waters,  in  the  Beaufort  Sea  in 
state  and  federal  waters  has  been  issued 
to  BP  Exploration  (Alaska)  900  East 
Benson  Boulevard,  Anchorage,  AK 
99519  (BPXA). 

EFFECTIVE  DATE:  This  authorization  is 
effective  &t>m  )uly  18. 1996.  imtil 
November  1, 1996,  unless  extended. 
ADDRESSES:  The  application, 
authorization,  revised  monitoring  plan, 
and  environmental  assessment  (EA)  are 
available  by  writing  to  the  Chief.  Marine 
Mammal  Division.  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3225,  by  telephoning 
one  of  the  contacts  listed  below  or  by 
leaving  a  voice  mail  request  at  (301) 
713-4070. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
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ZOSS,  Ron  Morris,  Western  Alaska  Field 
Office,  NMFS,  (907)  271-5006. 
WWLEMENTARY  MFOmUTKM: 

Backgitnmd 

Section  101  (a)(5)(A}  and  P)  of  the 
MMPA  (16  U.S.C  1361  et  seq.)  directs 
the  Secretary  of  Commerce  to  sUow. 
upon  request,  the  incidental,  but  not 
intentional  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing]  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  pubUc 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s),  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  10, 1996  (61  FR  1S884), 
NMFS  pubUahed  an  interim  rule 
establi^ing,  among  other  things, 
procedures  for  issuing  incidental 
harassment  authorizations  under  section 
101(a)(5)(D)  of  the  MMPA  in  Arctic 
waters.  For  additional  information  on 
the  procedures  to  be  followed  for  this 
authorization,  please  refer  to  that 
document. 

Summery  of  Request 

On  March  18, 1996.  NMFS  received 
an  application  from  BPXA  requesting  an 
authorization  for  the  harassment  of 
small  numbers  of  several  species  of 
marine  mammals  incidental  to 
conducting  seismic  surveys  during  the 
open  water  season  in  waters  in  the 
Northstar  Unit  and  in  nearby  waters, 
located  in  the  U.S.  Beaufort  Sea.  The 
survey  is  expected  to  take  place  between 
approximately  July  20  and  October  20. 
1996.  but  would  continue  longer  if  ice 
conditions  permit.  A  detailed 
description  of  the  work  planned  is 
contained  in  the  application  and  is 
available  upon  request  (see  ADOflESSES). 

Cominenls  and  Responses 

On  May  20  and  21. 1996,  NMFS  met 
in  Seattle.  WA,  with  the  appUcant,  the 
North  Slope  Borough,  Minerals 
Management  Service,  and  the  Alaska 
Eskimo  Whaling  Conmiission  (AEWC) 
to  discuss  the  proposed  monitoring 
plan.  As  a  result  of  those  discussions, 
the  monitoring  plan  that  was  submitted 
with  the  application  was  revised.  The 
revised  monitoring  plan  that  was 


submitted  to  NMFS  and  participants  on 
June  11, 1996  was  reviewed  by  a  peer- 
review  committee  on  or  about  June  1, 
1996.  This  document  is  available  upon 
request  (see  AD0K8SES). 

A  notice  of  receipt  of  the  application 
and  proposed  authorization  was 
published  on  May  28,  1996  (61  FR 
26S01)  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  During  the 
comment  period,  the  conunents 
received  wore  from  the  appUcant,  the 
Marine  Mammal  Commission  (MMC), 
the  peer-review  committee  for  the 
moiiitoring  plan,  and  from  one  scientist 
retained  by  the  AEWC.  The  comments 
of  the  applicant  pertained  to  minor 
corrections  to  the  proposed 
authorization  notice,  most  notably  that 
the  survey  is  an  ocean  bottom  cable 
survey,  not  a  seismic  streamer  survey, 
and  that  ramp-up  of  the  source,  as 
proposed,  was  not  technologically 
feasible.  As  a  result,  the  ramp-up 
requirement  has  been  modified  to 
mandate  that  the  procedure  begin  by 
firing  the  smallest  gun  first,  and  then 
.  adding  additional  guns  in  sequence 
until  the  full  array  is  firing.  Comments 
by  the  reviewers  mentioned  above  that 
discuss  issues  pertaining  to  the  contents 
of  the  monitoring  plan,  and  the 
composition  of  the  peer-review 
monitoring  team,  are  not  discussed 
further  because  these  comments  are 
limited  either  to  procedures  for 
conducting  surveys  and  processing  data, 
or  events  that  have  been  completed,  and 
not  on  the  potential  impact  on  marine 
mammals  from  the  survey.  Comments 
by  the  MMC  concerning  impacts  and 
assessments  of  marine  mammal  takes 
are  addressed  below.  Additional 
information  on  the  activity  and 
authorization  request  can  be  found  in 
the  proposed  authorization  notice  and  is 
not  repeated  here. 

Comment  1:  Noise  from  the  seismic 
source  may  not  be  the  sole  source  for 
marine  mammal  harassment.  Noise  frtim 
seismic  and  support  vessels  and  aircraft 
may  also  result  in  noise. 

Response:  Noise  from  these  identified 
sources  is  recognized  as  a  secondary 
source  for  potential  harassment  of 
marine  mammals.  These  sources  are 
authorized  under  the  incidental 
harassment  authorization.  The 
monitoring  program  addresses 
monitoring  for  this  source  of  potential 
taking. 

Comment  2:  The  docimients  seem  to 
assume  that  there  is  no  risk  of  marine 
mammals  being  hit  and  killed  or  injured 
by  any  of  the  vessels  or  becoming 
entangled  and  killed  or  injuftsd  in  the 
airgun  arrays.  The  MMC  recommends 
that  the  authorization  is  automatically 


suspended  if  a  marine  mumnijil  is  hit 
and  killed  by  vessels. 

Response:  The  potential  for  a  marine 
mammal  strike  by  seismic  vessels  and 
support  vessels  is  exceedingly  small.  As 
mentioned  previously,  OBC  surveys  do 
not  employ  hydrophone  arrays, 
therefore,  injury  or  death  by  arrays  will 
not  occur.  Because:  (1)  few,  if  any, 
marine  mammals  are  expected  in  the 
area  during  the  time  of  the  survey,  (2) 
the  vessels  are  underway  at  low  speeds 
while  laying  or  pulling  OBC  cable  or 
conducting  surveys,  and  (3) 
documented  observations  indicate  that 
bowhead  and  gray  whales  avoid  active 
seismic  survey  areas,  a  whale  strike  is 
not  likely  to  occur.  If  a  whale  strike 
occiured,  NMFS  would  investigate  the 
incident  and  take  appropriate  action. 

Comment  3:  The  MMC  recommends 
that  NMFS  and  the  apphcant  ensiure 
that  the  observers  will  be  able  to  see 
marine  mammals  within  the  designated 
safety  radii  around  the  airgun  whenever 
the  arrays  are  operating. 

Response:  Observers  will  monitor  the 
safety  zones  and  zones  of  potential 
harassment  around  the  source  whenever 
visibility  permits.  Harassment 
assessments  will  he  made  based  upon 
percentage  of  time  spent  observing  in 
relation  to  total  time  for  seismic 
operations.  For  the  reasons  provided  in 
conunent  2  above,  few,  if  any,  marine 
mammals  are  expected  to  approach  the 
vessel  and  therefore,  terminating 
surveys  at  night  and  during  inclement 
weather  is  not  warranted. 

Consultation 

Under  section  7  of  the  Endangered 
Species  Act,  NMFS  has  completed 
consultation  on  the  issuance  of  this 
authorization. 

National  EnTironmental  Policy  Act 

In  conjtmction  with  the  proposed 
notice.  NMFS  released  an  EA  that 
addressed  (1)  the  impacts  on  the  human ' 
enviroiunent  from  issuance  of  the 
authorization,  and  (2)  the  alternatives  to 
the  proposed  action.  The  EA  also 
determined  that  the  issuance  of  an 
Incidental  Harassment  Authorization 
would  not  have  a  significant  impact  on 
the  human  environment.  No  comments 
were  received  on  the  EA  during  the 
comment  period,  and,  as  a  result,  NMFS 
has  issued  a  Finding  of  No  Significant 
Impact  for  the  issuance  of  an  Incidental 
Harassment  Authorization  to  BPXA.  A 
copy  of  the  EA  is  available  upon  request 
(see  ADDRESSES). 

Conclusions 

NMFS  has  determined  that  the  short- 
term  impact  of  conducting  seismic 
surveys  in  and  near  the  Northstar  Unit 
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of  the  Beauioft  Sea  will  result,  at  worst, 
in  a  temporary  modification  in  behavior 
by  certain  species  of  cetaceans.  While 
behavioral  modifications  may  be  trude 
by  these  species  of  cetaceans  to  avoid 
the  resultant  noise,  this  behavioral 
change  is  expected  to  have  a  negligible 
impact  on  the  animals. 

The  number  of  potential  incidental 
harassment  takes  will  depend  on  the 
distribution  and  abimdance  of  marine 
maitunals  (which  vary  annually  due  to 
variable  ice  conditions  and  other 
factors)  in  the  area  of  seismic 
operations.  Due  to  the  distribution  and 
abundance  of  marine  mammals  during 
the  projected  period  of  activity  and  the 
location  of  the  proposed  seismic  activity 
in  waters  generally  too  shallow  and 
distant  bom  the  edge  of  the  pack  ice  for 
most  marine  mammals  of  concern,  the 
number  of  potential  harassment  takings 
is  estimated  to  be  small.  In  addition,  no 
take  by  injury  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  will  be  avoided  through 
iiu»rporation  of  the  mitigation 
measures  described  in  the  authorization. 

Because  bowhead  whales  are  east  of 
the  seismic  area  in  the  Canadian 
Beaufort  Sea  until  late  August/early 
September,  seismic  activities  are  not 
expected  to  impact  subsistence  hunting 
of  Dowhead  whales  prior  to  that  date. 
After  September  1,  1996,  BPXA  urill 
initiate  aerial  survey  flights  for  bowhead 
whale  assessments.  Appropriate 
mitigation  measures  to  avoid  an 
uiunitigable  adverse  impact  on  the 
availabihty  of  bowhead  whales  for 
subsistence  needs  was  the  subject  of 
consultation  between  BPXA  and 
subsistence  users.  As  a  result  of 
discussions  between  the  two  parties,  a 
Plan  of  Cooperation  has  been 
concluded.  This  Plan  consists  of  three 
main  components:  (1)  Commimications, 
(2)  confUct  avoidance,  and  (3)  dispute 
resolution. 

Summer  seismic  exploration  in  and 
near  the  Northstar  Unit  has  a  small 
potential  to  influence  seal  hunting 
activities  by  residents  of  Nuiqsut. 
However.  NMFS  believes  that  because 
(1)  the  peak  sealing  season  is  during  the 
winter  months,  (2)  the  main  summer 
sealing  is  off  the  Colville  delta  (west  and 
inshore  of  Northstar),  and  (3)  the  zone 
of  influence  by  seismic  sources  on 
beluga  and  seals  is  fairly  small,  the 
Northstar  Unit  seismic  survey  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  these  stocks  for 
subsistence  uses. 

Since  NMFS  is  assured  that  the  taking 
will  not  result  in  more  than  the 
incidental  harassment  (as  defined  by  the 
MMPA  Amendments  of  1994)  of  small 


numbere  of  certain  species  of  marine 
mammals,  would  have  only  a  negUgible 
impact  on  these  stocks,  will  not  have  an 
unmitigable  adverse  impact  on  the 
availabihty  of  these  stocks  for 
subsistence  uses,  and  would  result  in 
the  least  practicable  impact  on  the 
stocks,  NMFS  has  determined  that  the 
requirements  of  section  101(a)(5)(D) 
have  been  met  and  the  authorization  can 
be  issued. 

AuthorixaUon 

Accordingly,  NMFS  has  issued  an 
incidental  harassment  authorization  to 
BPXA  for  the  above  described  seismic 
survey  during  the  1996  open  water 
season  provided  the  mitigation, 
monitoring  and  reporting  requirements 
described  in  the  authorization  are 
undertaken. 

Dated:  July  IS;  1996. 
Patrida  A.  Moalaolo, 

Acting  Director.  Office  of  Protected  Resounet. 
National  S4arine  Fitberiet  Service. 
IFR  Dcx:.  96-18896  Filed  7-24-96:  8:45  ami 

sauNo  COOS  siis-a-r 

pj>.  071 SMD] 

IMd-AaanUc  Flalwry  Managamant 
Council;  MMUngs 

AOENCV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NO AA), 

Commerce. 

ACTION:  Notice  of  pubUc  meetings. 


The  Mid-Atlantic  Fishery 
Management  Council  (Cotmcil)  and 
their  Coastal  Migratory  Committee  with 
Atlantic  States  Marine  Fisheries 
Commission's  (ASMFC)  Bluefisb  Board, 
Atlantic  Mackerel,  Squid,  and  Butterfish 
Committee  (with  Monitoring  Committee 
and  Advisors),  and  l-aw  Enforcement 
Committee  will  hold  public  meetings. 
DATES:  The  meetings  will  be  held  on 
August  6-8,  1996. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Holiday  Inn,  700  King  Street, 
Wilmington,  DE  19801:  telephone:  302- 
655-0400  or  1-BOO-HOLIDAY. 

Council  address:  Mid-Atlantic  Fishery 
Management  Couiunl,  300  S.  New 
Street.  Dover,  DE  19901;  telephone: 
302-074-23J1. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director, 
telephone:  302-674-2331. 
SUPPLEMENTARY  INFORMATION: 

August  6,  1996,  from  S:00  a.m.  until 
2M)  p.m.,  the  Coastal  Migratory 
Committee  and  ASMFC  Bluefish  Board 
will  meet. 

August  6, 1996,  from  lOOOa.m,  until 
noon,  the  Atlantic  Mackerel,  Squid,  and 


Butterfish  Monitoring  Committee  will 
meet.  August  6, 1996,  from  2M)  p.m. 
until  5:00  p.m.,  the  Coastal  Migratory 
Committee  will  meet  as  a  Council 
Committee  Of  The  Whole  with  the 
ASMFC  Bluefish  Board. 

August  7,  1996.  from  8.00  a.m.  until 
9:30  a.m.,  the  Council  will  meet  at 
which  time  there  will  be  a  Stock 
Assessment  Workshop. 

August  7, 1996,  from  1:30  p.m.  unUI 
4:30  p.m.,  the  Atlantic  Mackerel.  Squid, 
and  Butterfish  Committee  will  meet  as 
a  Council  Committee  Of  The  Whole 
with  Advisors. 

August  7,  1996,  from  4:30  p.m.  -5:30 
p.m.,  the  Law  Enforcement  Conunittee 
will  meet. 

August  B,  1996,  from  BiM  a.m.  until 
approximately  1:30  p.m.,  the  Council 
will  ineel. 

The  purpose  of  this  meeting  is  to 
discuss  the  Bluefish  Fishery 
Management  Plan  (FMP)  Amendment  1, 
the  1997  bluefish  management 
meastuea,  review  conunents  and 
recommendations  for  adoption  of 
Amendment  6  and  discuss  1997 
specifications  to  the  Atlantic  Mackerel, 
Squid,  and  Butterfish  FIVfP.  discuss 
filleting  of  fish  at  sea.  Further,  the 
Council  will  discuss  and  may  adopt  for 
pubUc  hearing  purposes  a  regulatory 
amendment  to  the  Scup  FMP,  and  will 
consider  and  may  adopt  a  resubmittal  of 
the  disapproved  quota  provision  of  the 
Black  Sea  Bass  FMP. 

Special  AccomraodatioDS 

These  meetings  are  physically 
accessible  to  people  with  disabiUties. 
Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Council  (see  i\DDRESS£S)  at  least  S 
days  prior  to  the  meeting  dates. 

Dated:  July  19. 1996. 
Kicbaitl  W.  Surd), 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Notional 
Marine  Fisheries  Service. 
IFR  Doc.  96-18897  Filed  7-24-06: 1:45  ami 
SHUNS  coos  MIS-n-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTKC 
AGREEMENTS 

Adjustmant  of  QuarantMd  Accaaa 
Lavais  for  Carlain  Cotton,  Wool  and 
Man-Mada  Fibar  TaxUla  Products 
Prodticad  or  Manufaaturad  In  tha 
Dominican  Rapulrile 

July  19.  1996. 

AQENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 
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ACnOM:  Issuing  a  directive  to  tha 
Commissioner  of  Customs  increasing 
guaranteed  access  levels. 


EFFECTIVE  DATE:  July  24,  1996. 
FOn  FURTTCR  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-3850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 
SUPPLEHENTARY  MFOHiUTKJN: 

Antkorllj:  Executive  Order  liesi  of  March 
3. 1972.  as  amended;  section  204  of  die 
Agricultural  Act  of  1956.  as  amended  [7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act 

On  the  request  of  the  Government  of 
the  Dominican  Republic,  the  U.S. 
Government  agreed  to  increase  the  1996 
Guaranteed  Access  levels  for  Categories 
338/638  and  448. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  61  FR  1359,  published  on  January 
19, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Tray  H.  CriUi, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

ComiaittBe  for  the  Imptemenlation  of  Textik 
Agreenttnts 

July  19.  1996. 
Commissioaer  of  Customs. 
Department  of  the  Treatuiy,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  11, 1996,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  &ber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1996  and 
extends  through  December  31, 1996. 

Efliactive  on  July  24, 1996,  you  an  directed 
to  inoeese  the  Guaranteed  Access  Levels  fior 
the  tbUowriog  categories: 


CMgny 

Quaianlaed  Accass 
Leva* 

338«38 

448 

3,150,000  dozea 
60,000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detennined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. ' 
IFR  Doc.  96-18876  Filed  7-24-46;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

DepMlmwit  o(  ttM  Anny 

Corp*  of  Engin— re 

Intant  To  Prsparv  a  Draft 
Environmental  Impact  Statamant 
(DES)  tor  tha  Propoaad  Maalar  Plan 
Updata  at  Janninga  Randolph  Laka, 
Maryland  and  Waal  Virginia 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  Tha  Baltimore  District,  U.S. 
Army  Corps  of  Engineers,  proposes  to 
update  the  Master  Plan  for  Jeimings 
Randolph  Lake.  The  existing  master 
plan  was  prepared  in  1973  and  does  not 
address  changes  that  have  occutred 
since  its  development  or  since 
completion  of  the  project.  Since 
completion  of  the  master  plan,  water 
quality  in  the  lake  and  downstream  of 
the  dam  has  significantly  improved, 
thereby  increasing  recreational 
opportimities.  The  purpose  of  the 
master  planning  process  is  to  provide 
direction  for  project  development  and 
use  as  well  as  stewardship  of  project 
resources  through  the  protection, 
conservation,  and  enhancement  of 
natural,  cultural,  and  constructed 
resources.  The  master  plan  update  is 
authorized  by  the  Energy  and  Water 
E)evelopment  Appropriations  Act  of 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  propoaad  action 
and  DEIS  can  be  addressed  to  Ms. 
Robyn  Colosimo,  Baltimore  District, 
U.S.  Army  Corps  of  Engineers,  Attn: 
CENAB-PL-EP,  P.O.  Box  1715, 
Baltimore.  Maryland  21203-1715. 
telephone  (410)  962-4995. 
SUPPLEMENTARY  INFORMATION:  1.  The 
update  of  the  Jennings  Randolph  Master 
Plan  was  initiated  by  the  Energy  and 
Water  Development  Appropriations  Act 


of  1995,  which  states  "(the)  Corps  is 
directed  to  use  available  funds  to 
initiate  work  on  a  revised  master  plan 
for  Jennings  Randolph  Lake  to  reflect 
changing  demands.  To  the  extent 
practical,  the  Ckirps  should  consult  and 
work  with  all  affected  interest  groups  in 
developing  the  revised  plan." 

2.  The  project  is  located  in  Garrett 
County,  Maryland,  and  Mineral  County, 
West  Virginia,  on  the  North  Branch 
Potomac  River,  approximately  8  miles 
upstream  bom  Bloomington.  Maryland. 
The  project  was  authorized  by  the  Flood 
Control  Act  of  1962  (Pub.  L.  87-674)  to 
provide  water  quality  control  in  the 
North  Branch,  industrial  and  mimidpal 
water  supply  for  the  Potomac  River 
basin,  flood  control  protection  for 
communities  along  the  North  Branch, 
and  recreation.  Construction  of  the  dam 
was  initiated  in  1971  and  completed  in 
1981,  At  full  coosarvation  pool,  the 
lake,  with  a  watershed  of  263  square 
miles,  extends  upstream  from  the  dam 

a  distance  of  6.6  miles  and  has  a  surface 
area  of  952  acres.  The  total  project,  land 
and  water,  covers  an  area  of  4,500  acres. 
Operation  of  the  project  has  resulted  in 
significant  improvement  to  water 
quality  in  the  North  Branch  Potomac 
River  downstream  of  the  dam, 
particularly  during  low  flow  conditions. 

3.  The  Corps  operates  and  maintains 
five  recreation  sites  at  Jennings 
Randolph  including  a  campground,  two 
overlooks,  a  picnic  area,  and  a  boat 
launch.  The  Maryland  Department  of 
Natural  Resources  (MD  DNR)  is 
presently  constructing  a  boat  launch 
facility  in  Maryland.  Planned  future 
development  at  this  location  will 
include  a  picnic  area  and  campground. 
Since  1983,  Maryland  and  West  Virginia 
have  stocked  the  lake  with  a  variety  of 
fish,  including  walleye:  largeroouth  and 
smallmouth  bass;  channel  catfish;  and 
rainbow,  lake,  and  brown  trout.  MD 
DNR  raises  trout  in  pens  located  in  the 
MUing  basin  below  the  dam  for  stocking 
the  Potomac  River  and  other  Maryland 
streams.  The  Mineral  Coimty  Park  and 
Recreation  Commission  operates  and 
maintains  an  access  area  for  Whitewater 
rafting  and  fishing  downstream  of  the 
dam  near  Bamum,  West  Virginia. 

4.  The  master  plan  will  determine  the 
types  and  quantities  of  development  the 
project  can  support  environmentally 
and  economically.  The  master  plan  will 
incorporate  information  firom  previous 
and  ongoing  studies,  including  the 
Jennings  Randolph  Lake  Reallocation 
Study  and  the  North  Branch  Potomac 
River  Water  Resources  Recoimaissance 
Study,  visitor  needs,  local  and  regional 
interests,  and  resource  agency  concerns. 
The  master  plan  will  identify 
alternatives  for  recreational 
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development  and  natural  resource 
management  at  a  conceptual  leveL  The 
analysis  of  alternatives  will  evaluate 
consistency  with  authorizing  legislation, 
project  operations,  and  resource  use 
objectives:  economic  benefits:  and 
potential  impacts  to  environmental  and 
cultural  resources.  Recommendations 
for  future  project  development  and 
numagement  will  be  made  based  on  this 
analysis. 

5.  The  Baltimore  District  is  preparing 
a  programmatic  DEIS  that  will  be 
integrated  with  the  Master  Plan. 
Potential  effects  of  proposed  projects  to 
water  quality,  fish  and  wildlife, 
vegetation,  cultural  resources, 
aesthetics,  recreation,  and  other 
resources  will  be  Investigated.  If 
applicable,  the  DEIS  will  also  apply 
guidelines  issued  by  the  Environmental 
Protection  Agency  under  authority  of 
Section  404  of  the  Clean  Water  Act  of 
1977  (Pub.  L.  95-217). 

6.  The  Baltimore  District  invites 
interested  Federal,  state,  and  local 
agencies  and  other  interested 
organizations  and  parties  to  participate 
in  this  study.  Agencies  that  will  be 
involved  in  the  DEIS  process  include, 
but  are  not  limited  to,  the  U.S. 
Enviroiunental  Protection  Agency,  the 
U.S.  Fish  and  Wildlife  Service,  the 
Maryland  Department  of  Natural 
Resources,  the  West  Virginia 
Department  of  Natural  Resources, 
Maryland  Historical  Trust.  West 
Virginia  Department  of  Culture  and 
History,  North  Branch  Potomac  River 
Task  Force,  and  the  Interstate 
Commission  on  the  Potomac  River 
Basin.  Coordination  letters,  study 
bulletins,  notices,  and  workshops  will 
be  included  as  part  of  the  public 
involvement  program,  as  needed. 

7.  The  DEIS  is  tentatively  scheduled 
to  be  available  for  public  review  in 
March  of  1997. 

Harold  L.  Nelson, 

AssL  Chief  Planning  Division. 

(FR  Ooc.  96-18882  Filed  7-24-96: 8:45  ami 
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DEPARTMENT  OF  EDUCATION 

NoUca  of  Propoaad  Information 
Collection  Requaats 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection:  comment 
request. 

SUMMARY:  The  Director,  Information 
Resources  Croup,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 


DATES:  Interested  parsons  ire  invited  to 
submit  comments  on  or  before 
September  23, 1996. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202J  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  6  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPifMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Offic»  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  propi>sed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e,g.,  new.  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information:  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
fimcUons  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  infbrnMtion  to  be 
cxiUected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Dslad:  July  19, 1996. 
GlarUPaifar, 
Director,  Information  Retaurcet  Group. 

once  of  tbe  Under  Secralaiy 

Type  of  Review:  New, 

Title:  Evaluation  of  the  Tech-Prep 
Education  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households:  Not-for-profit  institutions: 
State,  local  or  Tribal  Government,  SEAs 
orLEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  602 
Burden  Hours:  301 

Abstract:  This  study  is  designed  to 
describe  state  and  local  lech-prep 
programs  and  activities  fimded  under 
the  National  Tech-Prep  Education 
Program,  and  to  identify  best  practices 
and  effective  approaches  of  local 
programs,  and  student  outcomes. 

(FR  Doc  96-18869  Filed  7-24-96:  8:45  ami 
ausM  coot  <«a»ei-v 


Notice  of  Proposed  hifonnatlon 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  tlie  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
26, 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Eilucation,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  Now 
Executive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
propose<l  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue.  SW.,  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
8UPPI.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
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1995  (44  U.  S.  C  Chapter  3S|  requiret 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  cramnent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title:  (3)  Summary 
of  the  collection:  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information:  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  speciGed  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

DbImI:  July  19. 1990. 
Ginria  Parlor. 
Director.  Information  Besources  Group. 

GiBce  of  Poataacondaiy  Edncatiao 

Type  of  Review:  Extension. 

Titie:  Fulbright-Hays  Training  Gianto: 
Faculty  Research  Abroad  Program  and 
Doctoral  Dissertation  Research  Abroad 
Program. 

Frequency.  Annually. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 


Responses:  805 

Burden  Hours:  27,200 
Abstract:  This  application  allows 
individual-graduate  students  and 
feculty  members  to  compete  for 
Fulbright-Hays  fellowships  and  enables 
the  Department  of  Education  to  make 
awards  to  U.S.  institutions  of  higher 
education  to  develop  and  improve 
modern  foreign  language  and  area 
studies. 

[FR  Doc.  96-18870  Rl«l  7-24-96:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Revleion  to  the  Record  of  DecMon  for 
the  Final  Environmental  Impact 
StMentant  on  a  Propoaed  Nuclear 
weapons  NonprotHaraUon  Policy 
Concerning  Foreign  Raaeareh  Reactor 
Spent  Nuclear  Fuel 

AQENCY:  Department  of  Energy. 
ACTION:  Revision  to  Record  of  Decision. 

summary:  The  Department  of  Energy 
(DOE),  pursuant  to  10  CFR  §  1021.315, 
and  in  consultation  with  the 
Department  of  State,  is  revising  the 
Record  of  Decision  issued  on  May  13, 
1996  (61  Fed.  Reg.  25092)  on  the  Final 
Environmental  Impact  Statement  on  a 
Proposed  Nuclear  Weapons 
NonproUferation  Policy  Concerning 
Foreign  Research  Reactor  Spent  Nuclear 
Fuel  (the  Final  EIS,  DOE/EIS-218F  of 
February  1996),  to  allow  the  United 
States  to  take  title  to  spent  nuclear  fuel 
and  target  material  from  foreign  research 
reactors  located  in  countries  with  other- 
than-high-income  economies,  as  defined 
in  the  Final  EIS.  at  locations  other  than 
the  port  of  entry  into  the  United  States. 
EFFECTIVE  OATE:  The  revision  to  the 
Record  of  Decision  is  effective  July  22, 
1996. 

FOR  FURTHER  INFORMATKIN  CONTACT:  For 
further  information  on  the  DOE  program 
for  the  management  of  foreign  research 
reactor  spent  nuclear  fuel  or  the  Record 
of  Decision,  contact:  Mr.  David  G. 
Huizenga,  Associate  Deputy  Assistant 
Secretary  for  Nuclear  Material  and 
Facility  Stabilization,  Office  of 
Environmental  Management  {EM-60), 
U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585,  (202)  586- 
5151.  For  information  on  DOE's 
National  Environmental  Policy  Act 
(NEPA)  process,  contact:  Ms.  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  lOOO 
Independence  Avenue,  SW, 
Washington,  DC  20585,  Telephone  (202) 
586-4600,  or  leave  a  message  at  1^.800- 
472-2756. 

SUPPtEMEHTARY  INFOfMATICN: 

I.  Background 

DOE,  in  consultation  with  the 
Department  of  State,  issued  the  Final 
Environmental  Impact  Statement  on  a 
Proposed  Nuclear  Weapons 
NonproUferation  Policy  Concerning 
Foreign  Research  Reactor  Spent  Nuclear 
Fuel  (the  Final  EIS,  DOE/EIS-218F)  on 
February  16, 1996.  The  Record  of 
Decision  was  issued  on  May  13, 1996, 
and  was  published  in  the  Federal 
Regiilcr  on  May  17, 1996,  (61  Fed.  Reg. 


25092).  In  the  Final  EIS.  DOE  and  the 
Department  of  State  considered  the 
potential  environmental  impacts  of  a 
proposed  policy  to  manage  spent 
nuclear  fuel  and  tat^t  material  bom 
foreign  research  reactors.  After 
consideration  of  public  comments 
submitted  on  the  Draft  EIS.  and 
concerns  expressed  following  issuance 
of  the  Final  EIS,  DOE,  in  consultation 
with  the  Department  of  State,  decided  to 
implement  the  proposed  policy  as 
identified  in  the  Preferred  Alternative 
contained  in  the  Final  EIS,  subject  to 
additional  stipulations  specified  in 
Section  VII  of  the  Record  of  Decision. 

n.  Statement  of  Purpose 

Subsequent  to  issuance  of  the  Record 
of  Decision  on  May  13, 1996,  IX3E,  in 
consultation  with  the  Department  of 
State,  determined  that  the  need  may 
arise  during  implementation  of  the 
policy  for  the  United  States  to  take  title 
to  spent  nuclear  fuel  and  target  material 
from  foreign  research  reactors  located  in 
countries  with  other-than-high-income 
economies  at  locations  other  than  the 
port  of  entry  into  the  United  States. 

Reason  for  the  Revision:  The  point  at 
which  title  to  the  spent  nuclear  fuel  and 
target  material  transfers  from  the  reactor 
operator  to  the  United  Stales  has  no 
eHect  on  the  physical  processes  that 
would  take  place  under  the  acceptance 
policy,  and  thus  would  not  have  any 
effect  on  the  potential  impacts  to  the 
environment,  woricera,  or  the  public.  As 
a  result,  DOE,  after  consultation  with 
the  Department  of  State,  concluded  that 
the  selection  of  the  title  transfer  location 
could  be  made  solely  on  programmatic 
considerations.  At  the  time  the  Record 
of  Decision  was  issued,  DOE  had  not 
identified  any  advantage  to  the  United 
States  of  taking  title  outside  the  United 
States.  Therefore,  the  Record  of  Decision 
stated  that  transfer  of  title  would  occur 
when  the  foreign  research  reactor  spent 
nuclear  fuel  and  target  material  actually 
enters  the  land  mass  of  the  United 
States  because  that  approach  linked  the 
transfer  of  title  to  an  easily  identifiable 
occurrence. 

In  the  course  of  diplomatic 
discussions  with  Chile,  Brazil,  and 
Colombia,  these  foreign  governments 
raised  an  important  concern  related  to 
the  location  of  the  title  transfer. 
Specifically,  since  the  Department  is 
seeking  to  include  transportation  casks 
from  multiple  South  American 
countries  on  a  single  ocean-going  vessel, 
a  question  has  arisen  regarding  who 
would  be  liable  for  any  potential 
damage  when  spent  fuel  bom  one 
country  is  in  the  territory  of  another 
during  the  shipment.  Furthermore,  DOE 
has  been  informed  that  shipowners 
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willing  to  transport  spent  nuclear  fuel 
from  South  America  without  coverage 
under  the  I>rice- Anderson  Act  have  not 
been  identified.  The  United  States 
Ckivemment  can  assume  responsibility 
for  these  shipments  and  extend  Price- 
Anderson  Act  coverage  to  the 
shipowners  while  the  material  is 
outside  United  States  territory  only  if 
the  United  States  has  tak«i  title  to  the 
spent  nuclear  fuel.  Therefore,  rather 
than  taking  title  at  the  point  the  spent 
fuel  actually  enters  the  land  mass  of  the 
United  States  (at  the  United  States  port), 
DOE  is  herein  revising  the  Record  of 
Decision  to  allow  the  title  transfer 
location  for  spent  nuclear  fuel  or  target 
material  from  reactors  located  in 
countries  with  other-than-high-income 
economies  to  be  determined  on  a  case- 
by-case  basis,  to  be  specified  in  IXDE's 
individual  contracts  with  the  reactor 
operators.  Under  such  an  approach,  title 
could  transfer  as  early  as  the  departure 
of  the  loaded  cask  from  the  reactor  site 
or  at  the  foreign  port-of-origin,  or  as  late 
as  entry  into  ttie  United  States  as 
specified  in  the  May  13, 1996,  Record  of 
Decision. 

Similar  liability  concerns  are  not 
applicable  for  reactora  in  countries  with 
high-income  economies  because  reactor 
operatore  in  these  coimtries  are  able  to 
provide  sufficient  insurance  for 
transporting  their  own  spent  nuclear 
fuel  to  the  United  States. 

For  the  reasons  set  forth  above. 
Section  Vn  ("Decision")  of  the  Record 
of  Decision  issued  on  May  13, 1996,  is 
revised  by  adding  a  new  Paragraph  E  to 
read  as  follows: 

£.  In  the  case  of  research  reactors  located 
in  countries  with  high-income  eronomies,  as 
defined  in  the  Final  EIS,  the  United  Ststei 
will  take  title  to  the  spent  nuclear  fuel  and 
target  material  when  it  reaches  the  United 
States  port  of  entry.  In  the  case  of  research. 
reactors  located  in  countries  with  other-than- 
high-income  economies,  as  defined  in  the 
Final  HS.  the  United  States  may  lake  title  to 
the  spent  nuclear  hiel  and  target  material  at 
locations  other  than  the  port  of  entry  into  the 
United  States.  On  a  case-by-case  basis,  the 
United  States  may  detennine  whether  it  is  in 
its  best  interests,  with  regard  to  the  execution 
of  this  policy,  to  take  title  to  certain  spent 
nuclear  fiiel  and  target  material  before  it 
reaches  the  port  of  entry  into  the  United 
States.  The  title  transfer  location  will  be 
specified  in  the  contract  with  the  afliectad 
reactor  operator. 

In  addition,  Section  IX  ("Basis  for  the 
Decision"),  Paragraph  G  ("Title  Transfer 
Location")  of  the  Record  of  Decision  is 
revised  to  read  as  follows: 

G.  Title  Transfer  Location— The  alternative 
points  at  which  EX3E  might  take  title  to  the 
spent  nuclear  fuel  and  target  material  are 
discussed  In  Sections  2.2.1.4  and  2.2.2.4  of 
the  Final  EIS.  The  point  at  which  title  will 


be  transferred  has  no  effiact  on  the  physical 
processes  that  would  take  place,  and  thus 
will  iM)t  have  any  effact  on  the  impacts  on 
the  anviromnent,  workers,  or  the  put>lic. 
However,  the  point  of  title  trarufer  does 
affect  financial  responsibility  for  risks 
associated  with  the  shipments. 

Under  United  States  law,  the  Price- 
.Anderson  Act  would  provide 
indemnification  coverage  for  spent  nuclear 
fuel  and  target  material  shipments  from 
foreign  research  reactors  upon  entry  of  the 
material  into  the  United  States  regardless  of 
when  title  is  transferred  to  the  United  States. 
However,  Price-Anderson  coverage  outside 
United  States  territory  is  provided  only  if  the 
material  is  otvned  by,  and  used  by.  or  luder 
contract  with  the  United  States.  Reactor 
operators  located  in  countries  with  high- 
income  economies  are  able  to  provide 
sufficient  insurance,  for  transporting  their 
own  spent  nuclear  fuel  without  Price- 
Anderson  coverage.  For  countries  with  other- 
than-high-income  economies,  however.  IX^E 
has  been  informed  that  siiipowijer^  witling  to 
transpori  spent  nuclear  fuel  without  coverage 
under  the  f^ce- Anderson  Act  have  not  been 
identified. 

The  approach  for  transfer  of  title  discussed 
in  Section  VU.E..  ensures  that  liability  for 
accidents  during  the  transportation  process 
outside  the  United  Slates  will  remain  with 
the  reactor  operators  for  reactors  in  countries 
with  high-income  economies,  while  the 
United  States  Government  ^11  be 
accountable  in  the  unlikely  event  of  an 
accident  within  United  States  territory.  On 
the  other  hand,  the  provision  allowing  DOE 
to  take  title  to  spent  fuel  hom  reactors  in 
coimtries  with  other-than-high-income 
economies  while  the  material  is  outside 
United  States  territory  will  allow  DOE  to 
assume  financial  responsibility  for  these 
shipments  while  outside  the  United  States. 
This  provision  will  provide  a  mechanism 
whereby  liability  coverage  can  be  provided 
for  segments  of  the  transportation  process 
that  the  reactor  operators  are  unable 
themselves  to  provide. 

The  revision  of  the  Record  of  Decision 
set  forth  in  this  Notice  complies  with 
the  requirements  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
section  4321  et  seq.)  and  its 
implementing  regulations  at  40  CFR 
Parts  1500-1508  and  10  CFR  Part  1021. 
Because  there  are  no  environmental 
impacts  associated  with  changing  the 
title  transfer  location,  no  further 
environmental  review  is  required  under 
the  National  Environmental  Policy  Act 
or  Executive  Order  12114  Qanuary  4, 
1979)  in  order  to  efiectuate  the  revision. 

Issued  in  Washington,  D.C,  this  22nd  day 
of|uly.  1996. 
Alvin  L.  Aim, 

Assistant  Secxehory  for  Environmental 
Management 

(FR  Doc.  96-18943  Filed  7-24-96:  8:45  ami 
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Federal  Energy  Regulatory 
Commlaalon 

(Docket  No.  CPW-C44-000) 

ANR  Pipeline  Company;  NoUoe  oi 


July  19. 1996. 

Take  notice  that  on  July  15, 1996. 
ANR  Pipeline  Company  (ANR)  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP96-641- 
000  an  application  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA) 
requesting  authority  to  constru<:t  and 
operate  certain  mainline  looping 
facilities,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifiisilly,  ANR  proposes  to 
construct  11.9  miles  of  41-inch  loopUne 
between  its  Bridgman  and  Sandwich 
compressor  stations.  ANR  states  that  the 
proposed  facilities  are  being  installed  to 
alleviate  mainline  capacity  constraints 
that  exist  on  ANR's  Michigan  Leg  South 
system,  which  experiences  100  percent 
utilization  during  certain  times  of  the 
year.  ANR  asserts  that  the  incremental 
looping  wiirrelieve  the  bottleneck 
between  its  Bridgman  and  Sandwich 
compressor  stations  by  135  MMcf  per 
day.  ANR  claims  that  the  additional 
capacity  on  this  segment  of  its  system 
will  enable  ANR's  shippers  to  make 
greater  year-round  use  of  their 
entitlements. 

ANR  also  proposes  to  modify,  as  part 
of  this  mainline  enhancement, 
aftercooling  facilities  at  its  St.  John 
compressor  station.  ANR  states  that  it 
believes  that  the  aftercooling  equipment 
it  plans  to  install  qualifies  as  an 
"auxiliary  installation"  exempt  from  the 
certificate  requirements  of  Section  7(c) 
of  the  NGA  since  the  aftercooling  is 
being  installed  for  the  purpose  of 
obtaining  more  efficient  operation  of  the 
mainline  bcilities.  ANR  further  states 
that  if  the  Commission  determines 
otherwise,  ANR  requests  that  the 
necessary  certificate  authorization  also 
be  granted. 

ANR  states  that  the  proposed  facilities 
are  estimated  to  cost  approximately 
S19.1  million.  ANR  requests  a 
preliminary  determination  that  the  cost 
of  the  project  should  be  allocated  on  a 
roUed-in  basis  in  ANR's  next  Section  4 
rate  proceeding. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Atigust 
9, 1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washiiigton, 
D.C  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
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requiiements  of  the  Conunlsdon's  Rules 
of  Practice  and  Procedure  (18  CFR 
38S.214  or  38S.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  C3TI 
157.10).  All  protests  Bled  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  61e  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  IS  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procediuv.  a  hearing  will  be  held 
without  fiirther  notice  before  the 
CJimmission  or  its  desigqee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  prooedura  herein  provided 
for.  unless  otherwise  advised,  it  .will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  CuheU. 
Secrvtary. 

IFR  Doc.  96-1S872  Filed  7-24-96;  8:4S  ami 
aaiMS  cooc  srir-ai-M 


[Doctot  No.  R(>9e-31 3-000] 

Columbia  Gas  Transmission 
Corporation;  Notica  of  Proposed 
Changes  in  FERC  Gas  Tariff 

(uly  19, 1996. 

Take  notice  that  on  July  16. 1996. 
Columbia  Ges  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  tariff  sheets  Usted  on 
Appendix  A  to  the  fiUng,  to  become 
effective  August  16. 1996. 

Olumbia  states  that  the  revised  tariff 
sheets  are  submitted  to  update 
references  to  revised  regulations 
promulgated  under  Order  No.  582  and 
certain  other  housecleaning  chajiges. 

C^liunbia  states  that  copies  of  the 
filing  is  being  served  upon  each  of 
Columbia's  firm  cxistomers.  affected 
state  commissions,  and  iotenupUble 
customers. 


Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  365.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  token,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  public 
inspection  in  the  I^bUc  Reference 
Room. 

Lois  D.  CasbeU. 
Secretary. 

IFR  Doc.  96-1S875  Filed  7-24-96;  8:4S  ami 
■UMa  COM  i717-«1-M 

[Doclwt  No.  ERt»-1410-000] 

Coolc  Inlet  Energy  Supply;  Notice  of 
Issuance  of  Order 

)uly  22,  1996. 

Cook  Inlet  Energy  Supply  (Cook  Inlet) 
submitted  for  filing  a  rate  schedule 
under  which  Cook  Inlet  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Cook  Inlet 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Clook  Inlet  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFK  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabihty  by  Ccx>k  Inlet. 

On  July  10, 1996,  piusuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Cook  Inlet  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Cook  Inlet  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabihties  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 


is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  wilt  be 
adversely  affected  by  continued 
approval  of  Cook  Inlet's  issuances  of 
secinities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
9,1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  IX:  20426. 
Lola  D.  CasfaeU, 
Secretary. 

IFR  Doc.  96-18903  Filed  7-24-96;  8:45  am) 
HUM  coos  cnr-ei-it 


(DockM  No.  ERSe-iaSB-OOCfl 

Mid-American  Power  LLC;  Notice  of 
Issuance  o(  Order 

)uly  22, 1996. 

Mid-American  Power  IXC  (Mid- 
American) filed  an  appfication  for 
authorization  to  engage  in  power 
marketing  activities  at  market-based 
rates,  and  for  certain  waivers  and 
authorizations.  In  particular.  Mid- 
American requested  that  the 
Commission  grant  blanket  approval 
imder  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Mid- American.  On  July 
16. 1996,  the  Commission  issued  an 
Order  Conditionally  Accepting  For 
Filing  Proposed  Market-Based  Rates, 
Subject  To  Outcome  Of  Related 
Proceedings  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission's  July  16.  1996 
Order  granted  the  request  for  blanket 
approval  under  Part  34.  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (D),  (E).  and  (G): 

(D)  Within  3D  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabiUties  by  Mid- 
American should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Firat  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  Mid-American  is 
hereby  authorized  to  issue  securities 
and  to  assume  obhgations  or  Uabilities 
as  guarantor,  endorser,  surety  or 
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otherwise  in  lesped  of  sny  security  of 
another  peraon;  provided  that  such 
issue  or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of 
the  applicant,  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  Order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  Mid- 
American's  issuances  of  securities  or 
assumptions  of  liabiUties.  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
IS.  1996. 

copies  of  the  full  text  of  the  Order  are 
available  bom  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  TK  20426. 
LetaD.CasheU. 
Secretary. 
IFR  Doc  96-18904  Filed  7-24-96;  8:45  ami 
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[Doclwt  No.  CP»e-642-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Autliortiatlon 

)uly  19,  1996. 

Take  notice  that  on  July  16, 1996, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
Qty,  Utah  84108,  filed  in  Docket  No. 
CP96-642-000  a  request  pursuant  to 
Sections  157.205, 157.216  and  157.211 
of  the  commission's  Regulations  under 
the  Natural  C^  Act  (18  157.205, 
157.216,  and  157.211)  for  authorization 
to  upgrade  its  Gresham  and  North 
Eugene  Meter  Stations  in  Multnomah 
and  Lane  Counties.  Oregon  respectively, 
by  partially  abandoning  certain  existing 
facilities  and  constructing  and  operating 
appropriate  upgraded  replacement 
facilities  under  Northwest's  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  upgrade  the 
Gresham  Meter  Station  by  replacing 
approximately  150  feel  of  existing  4- 
inch  inlet  and  outlet  heater  piping  with 
new  6-incb  inlet  and  outlet  heater 
piping,  replacing  the  existing  750,000 
Btu  per  hour  heater  with  a  1,000,000 
Btu  heater,  replacing  the  existing 
regulator  pilot  springs  in  the  4-inch  dual 
port  regulators  with  new  higher 
pressure  regulator  pilot  springs  and 


replacing  the  existing  2-inch  meter 
station  by-pass  line  with  a  new  4-inch 
meter  station  by-pass  line.  As  a  result  of 
these  changes  the  maximum  design 
delivery  capacity  of  this  meter  station 
will  increase  from  approximately  22,910 
0th  per  day  to  approximately  27.800 
Dth  per  day. 

Northwest  also  proposes  to  upgrade 
the  North  Euguene  Meter  Station  by 
replacing  approximately  150  feet  of 
existing  4-inch  inlet  and  outlet  heater 
piping  with  6-inch  inlet  and  outlet 
heater  piping  and  by  replacing  two 
existing  4-inch  filters  with  a  single  6- 
incb  filter.  As  a  result  of  these  changes 
the  maximum  deUvery  capacity  of  this 
meter  station  will  increase  firom 
approximately  18,539  Dth  per  day  to 
approximately  33,433  Dth  per  day. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
commission's  Procediual  Rules  (18  CFR 
38S.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
1 57.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
l>e  authorized  eSiactive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  C^  Act. 
Lots  D.  Cashell, 
Secretory. 

IFR  Doc.  96-18873  Filed  7-24-96;  8:45  ami 
MJJNQ  COOE  SriT-SI-M 


[Docket  No.  ER««-11M-000] 

Oxbow  Power  MarfceUttg,  inc.;  Notice 
of  issuance  of  Order 

)uly  22,  1996. 

Oxbow  Power  Marketing,  Inc,  (Oxbow 
PM)  filed  an  application  for 
authorization  to  sell  power  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  Oxbow  PM 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabiUties  by  Oxbow  PM. 
On  July  12. 1996.  the  Commission 
issued  an  Order  Conditionally  Granting 
AppUcation  For  Market-Based  Rates 
(Older),  in  the  above-docketed 
proceeding. 

The  Commission's  July  12, 1996 
Order  granted  the  request  for  blanket 
approval  under  Pari  34,  subject  to  the 


conditigas  found  in  (kdsring 

Paragraphs  (C),  (D),  and  (F): 

(C)  Within  30  days  of  the  date  of  this 
Order,  any  person  desiring  to  be  beard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabiUties  by  Oxbow  PM 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above.  Oxbow  PM  is 
hereby  authorized  to  issue  securities 
and  to  assume  obUgations  or  liabilities 
as  guarantor,  endorser,  surety  or 
otherwise  in  respect  of  any  security  of 
another  person:  provided  that  sudi 
issue  or  assumpUon  is  for  some  lawful 
object  within  the  corporate  purposes  of 
the  appUcant.  compatible  with  the 
pubUc  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(F)  The  commission  reserves  the  right 
to  modify  this  Order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Oxbow  PM's  issuances  of  securities  or 
assumptions  of  liabiUties.  *  •   • 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
12. 1996. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  PubUc 
Reference  Branch.  888  First  Street.  NE., 
Washington,  DC  20426. 
Lois  D.  Cutell, 
Secretary. 

IFR  Doa  96-18902  Filed  7-24-46;  6:4S  am) 
•H.UNO  cooc  (nr-oi-M 


[DcckM  Nos.  RM9»-»-000,  RMM-7-001. 
RM9S-9-O00I 

Promoting  Wholesale  Competition 
Through  Open  Access  Non- 
discriminatory Transmissk>n  Services 
by  Public  Utilities;  Recovery  of 
Stranded  (k>sts  by  Public  Utilities  and 
Transmitting  Utliities;  Open  Access 
Same-Time  Infonnatlon  System 
(formeriy  Real-Time  information 
Networks)  and  Standards  of  Conduct; 
Notice  of  Riings  Made  Pursuant  to 
Order  Nos.  888  and  889 

luly  19.  1996. 

'Take  notice  that  the  entities  shown  on 
the  Attachment  submitted  compUance 
fiUngs  (e.g..  compUance  tariffs,  "good 
faith"  requests  for  waiver,  and  /or 
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informational  filings)  in  accordance 
with  the  provisions  of  Order  Nos.  888 
and  889.'  The  vast  majority  of  these 
compliance  filings  were  submitted  on 
July  9. 1996.  In  Order  No.  888,  as 
clarified,  the  Commission  indicated  that 
intervenors  may  raise  any  concerns  with 
respect  to  these  compliance  filings 
«vithin  30  days  after  each  such  filing.' 

Any  person  desiring  to  be  heard  or  to 
protest  any  of  the  filings  listed  in  the 
attachment  should  file,  in  each 
particular  proceeding  and  referencing 
the  appropriate  docket  number,  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  ME.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  Unless  otherwise 
noted  on  the  Attachment,  all  such 
motions  or  protests  should  be  filed  on 
or  before  August  8. 1996.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  became  a  party 
must  file  a  motion  to  intervene. 

Copies  of  the  filin);s  listed  on  the 
Atta<^unent  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  or  are  available  on  the 
Commission's  Electronic  Bulletin  Board. 
Electronic  filings  are  available  in  their 
original  format  in  the  Open  Access 
Tariff  Filings  directory  of  the  FERC 
Electric  Power  Data  Bulletin  Board, 
which  can  be  reached  at  the  same  phone 
number  as  FERC  OPS  (1-800-856- 
3920).  The  FERC  Bulletin  Board  also 
can  be  accessed  via  the  FadWorld 
system  through  dial-up  modems  or  over 
the  Internet. 

By  modem: 

Dial  703-321-3339  and  logon  to  the 
FedWorld  system.  After  logging  on 
to  the  FedWord  system,  choose  i. 
Govenmient  and  Regulatory  and 
then  type:/go  FERC 

By  Internet: 

Option  1 
Telnet  to:  fedword.  gov 
Select  [1|  FedWorld  option 


*  Proinoting  Wbolftsala  Competition  Thiotigh 
Open  AcceM  Non.diicriniiTutoty  Trtnsmisston 
Sarvices  by  Public  UlUilies  and  Racovary  of 
Stnndad  Costs  by  Public  LJtiUties  and  Transmittinfj 
Utilitias.  61  Fad.  Rag.  21.540  (May  10,  19961.  FERC 
Stats,  a  Rags.  1 31,036 11996)  (Ordar  No.  888):  Opan 
Accaaa  Same-Tune  Information  System  (formerly 
Raal.Tima  Information  Networks)  and  Standards  of 
Conduct.  61  Fad.  Reg.  21,737  (May  10. 1996),  FERC 
Stats,  a  Rags.  1 31,037  (1996)  (Ordar  No.  889). 

'Order  Oarifying  Order  Nos-  BSS  and  889 
Complisnca  Matters.  76  FERC  1 61 ,009  (July  2. 
1996). 


Logtm  to  the  FedWorld  system 
Choose  f.  Government  and  Regulatory 
Type:  /go  FERC 

Option  2 
Point  your  Web  Browser  to:  http:// 

www.fedworld.gov 
Scroll  down  the  page  to  select 

FedWorld  Tehiet  Site 
Select  HI  FedWorld  option 
Logon  to  the  FedWorld  system 
Choose  f  Government  and  Regulatory 
Type:  /go  FERC 

LoisD.l 

Secrettuy. 


OA9e-l-aao    Pacific  Gas*  Electric 

Ctnnpany^ 
OA9fr-2-O00    UNUSED 
OA9e-^-a00    St.  Joaeph  Light  k  Power 

Company' 
OA96-4-a00    Kansas  City  Power  &  Light 

Company' 
OA96-S-aaO    Midwest  Enatgy,  Inc.* 
OA9e~6-oao    Northern  States  Povrer 

Company  (Minn.  &  Wise.) ' 
OAM-7-aclO    Niagara  Mohawk  Power 

Corpofahon" 
OA96-1M100    Upper  Peninsula  Power 

Company* 
OA96-«-<K10    P»ciflcorp» 
OA96-10-000    Tapoco,  Inc' 
OA96-11-000    Long  Sault,  Inc.* 
OA96-12-aOO    Yadkin.  Inc." 
OA9e-13-000    PECO  Energy  Company  > 
OAge-14-000    Central  Hudson  Gas  t 

Electric  Corporation  ^ 
OA96-1S-000    Central  Louisiana  Electric 

Company,  Inc.* 
OA96-1S-000    Idaho  Power  Company  ■ 
'OA9e-17-oao    Oklahoma  Gas  ft  Electric 

Company* 
OA96-1S-0CI0    Allegheny  Power 

(MoDongahela  Power  Company,  etal.]* 
OAaft-19-oaa    Northeast  UtUiUes  Service 

Company* 
OA96-20-000    Wisconsin  Power  &  Light 

Company* 
OA9e-21-000    Public  Service  (>impany  of 

Colorado,  et  o).* 


'  Tfaia  infbrmationa)  Tiling  was  made  on  f  une  24, 
1996;  comments  are  due  on  or  before  August  1, 
1996,  which  is  30  days  after  the  Commission's  July 
2,  1996  Order  Clarifying  Order  Nos.  888  and  889 
Compliance  Matters  in  which  the  C^onmiission  first 
notiiiad  interested  entities  thai  they  would  liave  30 
days  to  respond  to  compliance  fiUngs. 

'  Filing  waa  made  on  July  2, 1996;  comments  are 
due  on  or  before  August  1, 1996. 

'This  &ling  was  originally  noticed  and  docketed 
as  ER96-1867-000.  Commenu  in  this  proceeding 
were  due  on  or  before  lune  3,  1996.  Redocketing 
does  not  clianga  the  pitKedural  status  of  this 
proceeding. 

*Tbis  61ing  for  a  limited  waiver  was  made  on 
June  10, 1996;  comments  are  due  on  or  tiafbre 
August  1,  1996,  which  is  30  days  after  the 
Commissions's  luly  2,  1996  Order  Clarifying  Order 
Nos.  888  and  889  (^mplianca  Matters  in  which  tlie 
Conunission  first  notified  interested  entities  that 
they  would  have  30  days  to  respond  to  compliance 

filing* 

*  Filing  was  made  on  July  5, 1996;  comroenta  are 
due  oa  or  before  August  5, 1996. 

apUing  was  made  on  July  8, 1996;  comments  an 
due  on  or  before  August  7, 1996. 


OA9e-22-000    Allegheny  Power 

(Monongahela  Ptjwer  Company,  ef  oj.)  * 
OA9e-23-0O0    Vermont  Electric  Power 

Company,  Inc.  et  oJ.* 
OA9e-24-oao    Bangor  Hydro-Electric 

Company* 
OA96-2S-oaa    Black  Creek  Hydro,  Inc* 
OA96-26-000    NawCorp  Resources,  Inc* 
OA9e-27-aoo    Southern  Company  Services, 

Inc 
OA9e-28-oao    Pacific  Gas  ft  Electric 

Company 
OA96-29-000    Northern  States  Power 

Company,  et  al. 
OA9e-3O-000    Texas-New  Mexico  Power 

Company 
OA96-31-000    Central  Louisiana  Electric 

Company,  Inc 
OA96-32-000    Southern  Company  Services, 

Inc. 
OA9e-33-000    Southwestern  Public  Service 

Company 
OA9e-34-000    Texas-New  Mexico  Power 

Company 
OA96-35-000    Maine  Public  Service 

Company 
OAge-3e-000    Central  Illinois  Light 

Company 
OA96-37-000    Green  Motmtain  Power 

Corporation 
OA96-3S-000    Long  Island  Lighting 

Company 
OA96-39-000    Florida  Power  ft  Light 

Company 
OAge-40-000    Montana-OakoU  Utilitiea 

Company 
OA96-41-000    Central  Electric  Cooperative, 

Inc.* 
OA9e-42-000    MidAmerican  Eneigy 

Company 
OAge-43-000    Central  Maine  Power 

Company 
OA96-44-000     UGI  Utilities,  Inc. 
OA96-^5-000    Electric  Energy.  Inc. 
OA96-48-000    Dulce  Power  Company 
OA96-47-000    Northern  Indiana  Public 

Service  Company 
OA96— 48-000    Union  Electric  Company 
OAge-49-000    South  Carolina  Electric  ft 

Gas  Company 
OA96-S0-000    Union  Electric  Company 
OA96-S1-000    PUD  No.  1  of  Lewis  County, 

WA' 
OA9e-52-000    Virginia  Electric  ft  Power 

Company 
OA96-53-000    Central  Vermont  Public 

Service  Corporation 
OA96-S4-000    New  England  Power 

Company 
OA96-S5-000    Public  Service  Company  of 

New  Mexico 
OAg6-56-(X)0    Duquesne  Light  Cxjmpany 
OA96-57-O00    Duquesne  Light  Company 
OA96-58-(X)0    Graham  County  Electric 

Cooperative,  Inc 
OA96-59-000    Oregon  Trail  Electric 

Consumers  Cooperative 
OA96-eo-000    Black  Hills  Corporation 


'Tbia  filing  fore  waiver  of  the  reciprocity 
requirements  was  made  on  June  17,  1996; 
commenls  are  due  on  or  before  August  1,  1996, 
wtiich  is  30  days  after  the  Commission's  July  2, 
1996  Order  Clarifying  Order  Nos.  888  and  889 
Compliance  Matters  in  which  the  Commission  first 
notified  intereatad  anlities  that  tliey  would  tiave  30 
days  to  respond  to  compliance  filings. 


OA96-61-oaa    Black  Hills  Povrer  ft  Light 

Company 
OA96-62-000    Black  Hills  Power  ft  Light 

Company 
OA96-63-000    General  Public  Utilities 

(Jersey  Central  Potarer  ft  Light  Company, 

etal.) 
OA9e-64-000    Dayton  Power  ft  Light 

Company 
OA96-e5-00Q    Barron  Electric  Cooperative 
OAg6-66-000    Illinois  Power  Company 
OA96-67-000    Montaup  Electric  Company 
OA96-68-000    Slam  Pacific  Power 

Company 
OA96-e9-000    UNUSED 
OA96-70-000    Boston  Edison  Company 
OA9e-71-O00    Madison  Gas  ft  Electric 

Company 
OAg»-72-000    St  Joseph  Light  ft  Power 

Company 
OA96-7S-000    Florida  Power  Corporation 
OA96-74-000    New  England  Electric 

System 
OA96-7S-000    Black  Hills  Power  and  Light 

Company 
OA96-7&-a00    Southern  Califbmia  Edison 

Company 
OA96-77-000    Consumers  Ptnver  Company 
OA9e^78-oao    Detroit  Edison  Company 
OA96-79-000    Wisconsin  Public  Service 

Corporation 
OA9e-80-oao    Public  Service  Electric  ft  Gas 

Company 
OA96-S1-000    Indianapolis  Power  ft  Li^t 

Company 
OA96-82-000    Portland  General  Electric 

Company 
OA9e-e3-000    Northeast  UUlities  Service 

Company 
OA9e-84-000    Commonwealth  Edison 

Company 
OA96-S5-000    El  Paso  Electric  Company 
OA9e-8e-000     Allegheny  Power 
OA9e-87-000    Delta-Montrose  Electric 

Asstxiation 
OA96-88-000     UNUSED 
OA9e-a9-000    Viiginia  Electric  ft  Power 

Company 
OA96-aO-000    Delmarva  Power  ft  Light 

Company 
OA96-91-000    Central  Vermont  Public 

Service  Corporation 
OA96-92-000    Florida  Power  Corporation 
OAg6-93-(X)0    Puget  Sound  Power  ft  Light 

Company 
OAg6-94-oa0    UNUSED 
OASe-95-000    Puget  Sound  Povrer  tXight 

Company 
OA96-9»-000    Oklahoma  Gas  ft  Electric 

Company 
OA9e-97-000    Wake  Electric  Memberehip 

Corporation 
OA9e-98-000    Public  Service  Company  of 

Colorado 
OA96-99-000    Southern  California  Edison 

Company 
OA96-10O-(MX)    Western  Resources,  Inc 
OA96-101-000    UtiliCorp  United,  Inc 
OAg6-102-00a    UUliCorp  United,  inc 

(WVa) 
OA96-103-000    Exeter  ft  Hampton  Electric 

Company 
OA96-104-000    UNTTIL  Po%ver  Corporadon 
OA96-10S-000    Concord  Electric  Company 
OA96-106-000    UNTTIL  Power  Corporation 


OA9e-107-000    Pitchbutg  Gas  ft  Electric 

Light  Company 
OA96-10S-000    Fitchburg  Gas  ft  Electric 

Light  Company 
OA96-109-000    Potomac  ElecUic  Power 

Company 
OASe-l  10-000    MidAmerican  Eneigy 

Company 
OA96-I11-000    Jones-Onslow  Electric 

Membership  Corporation 
0A96-1 1 2-000    Detroit  Edison  Company 
OA96-113-000    Southwestern  Public 

Service  Company 
OA96-114-000    General  Public  Utilities 

(Jersey  Central  Power  ft  Light  Company, 

etal. 
OA96-115-000    Mt.  Carmel  Public  Utility 

Company 
OA9B-116-0pa    Tampa  Electric  Company 
OA96-117-oao    Southern  Indiana  Gas  ft 

Electric  Company 
OA96-118-000    Minnesota  Power  ft  Light 

Company,  el  al. 
OA96-H9-000    Potomac  Electric  Power 

Company 
OA9e-120-Oao    Potomac  Electric  Power 

Company 
OA96-121-O00    Arizona  Public  Service 

Company 
OA96-122-000    Maine  Public  Service 

Company 
OA96-123-a00    Maine  Public  Service 

Company 
OA9e-t24-000    Central  Maine  Power 

Company 
OA96-125-000    lES  Utilities  Inc. 
OA96-12&-000    Ohio  Valley  Electric 

Corporation,  et  al. 
OA9e-127-000    Central  Maine  Power 

Company 
OA96-12S-000     UNUSED 
OAg6-129-000    Montana  Power  Company 
OA9e-13O-000    C^unbridge  Electric  Light 

Company 
OA96-131-a00    Dayton  Power  ft  Light 

(Company 
OA96-132-000    Concho  Valley  Electric 

Cooperative 
OA96-133-000    bitersute  Eneigy 

Corporation 
OA96-134-000    Consumera  Power 

Company 
OA96-1 35-000    Dakota  Electric  Association 
OA96-13e-000    Southern  Indiana  Gas  ft 

Electric  Company 
OA9e-137-000    Portland  General  Electric 

Company 
OA96-138-000    Consolidated  Edison 

Company  of  New  York  Inc. 
OA96-139-000    San  Oiego  Gas  ft  Electric 

Company 
OA96-140-000    Tucson  Electric  Power 

Company 
OA96-141-0Q0    Rochester  Gas  ft  Electric 

Company 
OA96-142-oao    Pennsylvania  Power  ft 

Light  Company 
OA96-143-oaO    Golden  Spread  Electric 

Ctwperative 
OA96-144-oao    Lower  Valley  Power  ft 

Light,  Inc 
OA96-145-oao    Stamford  Electric 

CtMperative,  Inc. 
OA96-146-000    Niobrara  Valley  Electric 

Membership  Corporation 


OA9G-147-000    Licking  Rural 

Electrification  Inc. 
OA9e-14S-000    Raybum  County  Electric 

Cooperative,  Inc 
OA96-149-000    Anoka  Electric  Cooperative 
OA96-150-000    Old  Dominion  Electric 

Cooperative,  Inc. 
OA9e-l  51-000    Old  Dominion  Electric 

Cooperative,  Inc. 
OA96-lS2-00a    Glacier  Electric 

Cooperative,  Inc. 
OA96-1S3-(XX)    Arizona  Pubic  Service 

Company 
OA9e-154-000    Central  Illinois  Public 

Service  Company 
OA9e-lS5-000    Midwest  Energy,  Inc 
OASe-lse-OOO    Baltimora  Gas  ft  Electric 

Company 
OA96-157-000    United  Illuminating 

Company 
OA9e-15S-00Q    Entergy  Services,  Inc 
0A9e-l  59-000    Atlantic  City  Electric 

Company 
OA9e-160-000    New  England  Electric 

Trans.  Corporation,  et  al. 
OA9e-iei-000    Puget  Sound  Power  ft  Light 

Company 
OA96-162-000    Washington  Water  Power 

Company 
OA96-163-000    Lockhari  Power  Company 
OA96-ie4-000    Minnesota  Power  ft  Light 

Company 
OA96-ie5-000    Delmarva  Power  ft  Light 

Company 
OAg6-I66-000    Commonwealth  Edison 

Company,  et  ai 
OA9e-167-aa0    Commonwealth  Electric 

Company 
OA9e-ie8-0a0    Seminole  Electric 

Cooperative,  Inc 
OA95-169-000    Cineigy  Services,  Inc.  et  al. 
OA96-1 70-000     UNUSED 
OA96-171-000    United  Illiiminsting 

Company 
OA9e-172-000    UNUSED 
OA96-173-00a    Edison  Sault  Electric 

Company 
OA96-174-000    UNUSED 
OA9e-175-000    Long  Island  Light  Company 
0A9e-l  76-000    Tucson  Electric  Power 

Company 
OA96-177-000    Jacksonville  Electric 

Authority 
OA96-1 78-000    Cambridge  Electric  Light 

Company 
OA96-17S-000    Nevada  Power  Company 
OA96-1SO-0(X>    Intermoimtain  Rural 

Electric  Association 
OA96^181-Oao    People's  Electric 

(Cooperative 
OA96-lS2-a00    Consumera  Power 

Company 
OA96-1 83-000    American  Electric  Power 

System 
OA9e-1S4-000    Citizens  Utilities  Company 
OA96-1B5-000    CSW  Operating  Cos, 

(Central  Power  ft  Light  Company,  el  al.) 
OA9e-168-000    UtiliCorp  United,  Inc. 
OA96-1 87-000    Wisconsin  Electric  Power 

ComjMny 
OA9e-l  88-000    Nevada  Power  Company 
OA96-189-000    Maine  Electric  Power 

Company 
OA9e-190-000    Ohio  Valley  Electric 

Cooperative,  et  al. 
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0A96-1 91-000    Bangor  Hydio-Elactric 

Company 
OA9e-192-000    Otter  Tail  Pomr  Company 
OA9e-193-000    Kentucky  UUUtias 

Company 
OA9e-194-a00    Niagara  Mobawk  Power 

Corporation 
OA9e-19S-aOO    New  York  Stale  Electric  & 

Gas  Corporation 
OAge-19e-000    Wisconsin  EtecDic  Power 

Company 
OA9»-1«7-000    Ohio  Edtaon  Company  k 

Pennsylvania  Power  Company 
OAa6-19B-000    Carolina  Power  &  Light 

Compeny 
OA9e-199-000    Montana  Power  Company 
OA96-20O-(XI0    El  Paso  Electric  Company 
OA9e-201-oao    UNUSED 
OA9e-202-000    Public  Service  Company  of 

New  Mexico 
OA96-203-000    Western  Reeouice*.  Inc. 
OA9e-20t-000    Cleveland  Electric 

Illuminating  Company  and  Toledo 

Edison  Compeny 
OA96-20S-oao    CSW  Operating  Cos. 

(Central  Power  ft  Light  Company,  et  al.) 
OA9»-20e-000    Empire  IKstrict  Electric 

Company 
OA9e-207-aOO    Northwestern  Public 

Service  Company  * 
OA96-20S-000    Louisvilla  Gas  t  Electric 

Compeny* 
OA9e-2a»-000    Lee  County  Electric 

Cooperative,  Inc* 
OA9e-210-oao    Orange  and  Rockland 

Utilities,  Inc.* 
OA96-21 1-000    Northwestern  Wisconsin 

Electric  Compeny  * 
OA96-212-000    Central  Illinois  Light 

Company* 
OA9e-213-000    Interstate  Power  Company* 
OA9e-214-oao    Oklahoma  Municipal 

Povirer  Authority* 
IPS  Doc  96-18901  Filed  7-24-96',  8:4S  am] 
KIMQ  COM  frtT-at-H 


[Doctot  Na  erae^4-oooi 

Williams  Natural  Qas  Company;  NoUca 
of  Refund  Report 

July  19.  1996. 

Take  notice  that  on  July  IS,  1996, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  a  report  of  refunds 
made  to  customers,  pursuant  to 
Commission  order  issued  February  22, 
1995,  in  Docket  No.  RP95-1 24-000. 

WNG  states  that  the  February  22  order 
directed  each  pipeline  receiving  a 
refund  from  GRl  to  credit  such  refimds 
pro  rata  to  its  eligible  firm  customers, 
and  within  15  days  of  making  these 
credits,  file  a  refund  report  with  the 
Commission. 

WNG  states  that  the  refund  report 
nllacts  refunds  of  $71,414  made  by 


*FtIing  wu  made  oa  July  10. 19M;  cammBnu  u« 
due  on  or  beCora  August  9.  1996. 

*Ftling  wu  medtton  July  11. 1996:  osnunanu  sie 
due  on  or  befbn  August  12. 1996. 


WNG  to  its  eligible  firm  customers  on 
July  15. 1996. 

WNG  sUtes  that  a  copy  of  iU  filing 
was  served  on  all  customers  receiving  a 
refund  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  July  26, 1996.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  patties  to  the  proceedings. 
Any  person  wishing  to  become  a  puty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  axe  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Uita  D.  Ceakell, 
Secntary. 

(PR  Doc  96-18874  Piled  7-24-96: 6:4$  am] 
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ENVIRONMENTAL  PflOTECTION 
AGENCY 

[FnL-S541-«] 

Agancy  tnfoimation  Collection 
AethrWaa  Under  0MB  R««law;  0MB 
*20e0-0083;  EPA  *11Z7.0S  and  0MB 
Number  2060-0004;  EPA  ICR  Number: 
0658.06 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(a)(l)P),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  NSPS  for  Hot  Mix  Asphah 
Facilities  (Subpart  I)  and  NSPS  for 
Pressure  Sensitive  Tape  and  Label 
Surbce  Coating  (Subpart  RR))  described 
below  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICRs  describe 
the  nature  of  the  information  collections 
and  their  expected  burden  and  cost; 
where  appropriate,  they  include  the 
actual  data  collection  instruments. 
DATES:  Comments  must  be  submitted  on 
or  before  August  26, 1996. 
FOR  FURTHER  INFORMATKM  OR  A  COPY 
CAU:  Sandy  Fanner  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1127.05 
or  0658.06. 
SUPPLEMBTTARY  MFORMATION: 


Title:  Standards  of  Performance  for 
Hot  Mix  Asphalt  Facilities  (OMB 
Control  No.  2060-0083;  EPA  ICR  No 
1127.05).  This  is  a  request  for  extension 
of  a  ciuTently  approved  collection. 

Abstract:  Ovtmers/operators  of  hot  mix 
asphalt  facilities  must  notify  EPA  of 
construction,  modification,  startups, 
shut  downs,  date  and  results  of  initial 
performance  test.  The  only  type  of 
industry  costs  associated  with  the 
information  collection  activity  in  the 
standards  are  labor  costs.  In  order  to 
ensure  compliance  with  the  standards 
promulgated  to  protect  public  health, 
adequate  reporting  and  recordkeeping  is 
necessary.  In  the  absence  of  such 
information  enforcement  persoimel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  Usted 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  29, 1995. 

Burden  Statement:  The  aimual  pubUc 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  4,611  hours. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  provid^g  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/operators  of  hot  mix  asphalt 
faciUUes. 

Estimated  Number  of  Respondents: 
1370. 

Frequency  of  Response:  aimually. 

Estimated  Number  of  Responses: 
1370. 

Estimated  Total  Armual  Hour  Burden: 
4611  hours. 


Estimated  Total  Annualized  Cost 
Burden: SO. 

Title:  NSPS  for  Pressure  Sensitive 
Tape  and  Label  Surfiice  Coating 
(Subpart  RR);  OMB  Control  No.  2060- 
0004;  EPA  ICR  No.  0658.06.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract.'  Ownere  and  operators  of 
fadUties  that  manubcture  pressure 
sensitive  tape  and  labels  must  make  the 
following  onetime-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  initial 
start-up;  notification  of  any  physical 
'  change  to  an  existing  facility  that  may 
increase  the  regulated  pollutant 
emission  rate;  notification  of  initial 
performance  test  and  the  results  of  the 
initial  performance  test.  Ownere  or 
operators  are  also  requited  to  maintain 
records  of  the  occurrences  and  duration 
of  any  start-up,  shut-down  or 
malfunction  in  the  operation  of  an 
aiTected  fadUty,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notifications,  reports 
and  records  ate  required,  in  general,  of 
all  sources  subject  to  NSPS. 

Monitoring  requirements  specific  to 
these  coating  operations  consist  of 
maintaining  a  lender  month  record  of 
all  coatings  used  and  their  VOC  content, 
the  amount  of  solvent  appUed  and 
recovered,  and  temperature  of  exhaust 
gases  during  incineration. 

This  collected  information  is  used  by 
the  Agency  to  efficiently  monitor 
industry  compliance  with  NSPS.  In  the 
absence  of  collecting  such  information, 
continuous  monitoring  of  compliance 
with  the  standards  could  be  ensured 
only  through  continuous  on-site 
inspections  by  regulatory  agency 
peisormel,  which  would  be  extremely 
costly. 

An  agency  may  not  conduct  ot 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  ate  listed 
in  40  CFR  Patt  9  and  48  CFR  Chapter 
IS.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  3/26/ 
96  (61  FR 13177).  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  biuden  for 
this  collection  of  information  is 
estimated  to  average  6.3  boura  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  peraons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 


time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  infoimation:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
owners  and  operators  who  manuhcture 
pressure  sensitive  tape  and  labels. 

Estimated  Number  of  Respondents: 
350. 

Estimated  Number  of  Responses:  724. 

Frequency  of  Response:  semiannual. 

Estimated  Total  Annual  Hour  Burden: 
36,302  houra. 

Estimated  Total  Annualized  Cost 
Burden: SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1127.05  and 
OMB  Control  No.  2060-0083  or  EPA 
ICR  No.  0658.06  and  OMB  Control  No. 
2060-0004  in  any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137).  401  M 

Street,  SW,  Washington.  DC  20460. 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget.  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  July  16. 1996. 
Joseph  Retur, 

Director,  Regulatory  Information  Division. 
IFR  Doc  96-18835  Filed  7-24-96;  8:4S  ami 
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[OPPTS-140246:  FRL-S3e»-1) 

Access  to  Confldsntlal  Business 
Infonnatlon  by  Vataar,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor.  Versar,  Inc.  (VER).  of 
Springfield,  Virginia,  and  Versar's 
subcontractors.  General  Science 
Corporation  (GSC)  of  Laurel,  Maryland, 
for  access  to  information  which  has 


been  submitted  to  Q>A  under  sectioo*  4, 
5, 6,  and  8  of  the  Tbxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Actxss  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  August  8, 1996. 
FOR  FURTXER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
7408,  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington.  DC  20460,  (202)  554-1404, 
TDD;  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epam8il.epa.gov. 
SUPPLaiBfTARY  INF0RMATK3N:  Under 
contract  number  68-W&-0023. 
contractor  VER  of  6850  Veisar  Center, 
Springfield,  VA,  and  its  subcontrectpn 
GSC  of  6100  Chevy  Chase  Drive,  Laurel, 
MD,  will  assist  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  in 
providing  exposure  assessment  support 
for  both  new  and  existing  chemicals. 

in  accordance  with  40  CFR  2.306(i), 
EPA  has  determined  that  imder  EPA 
contract  number  68-W6-0023.  VER  and 
GSC  will  require  access  to  CBI 
submitted  to  EPA  under  sections  4,  5, 6, 
and  8  of  TSCA  to  perform  successfully 
the  duties  specified  under  the  contract. 
VER  and  GSC  personnel  will  be  given 
access  to  information  submitted  to  EPA 
imder  sections  4, 5, 6,  and  8  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  October  15, 1992  (57 
FR  47336)  VER  and  GSC  were 
authorized  for  access  to  CBI  submitted 
to  EPA  under  sections  4,  5,  6,  and  8  of 
TSCA.  EPA  is  issuing  this  notice  to 
extend  VER  and  GSC  access  to  TSCA 
CBI  imder  the  new  contract  niunber  68- 
W6-0023. 

EPA  is  issuing  this  notice  to  inform 
all  submittere  of  information  imder 
sections  4,  5,  6,  and  8  of  TSCA  that  EPA 
may  provide  VER  and  GSC,  access  to 
these  CBI  materials  on  a  need-lo-know 
basis  only.  All  access  to  TSCA  CBI 
under  this  contract  will  lake  place  at 
EPA  Headquarters  and  at  VER's 
Springfield,  VA  site. 

VER  will  be  authorized  access  to 
TSC\  CBI  at  its  fadlity  under  the  EPA 
TSCA  Confidential  Business 
Information  Security  Manual.  GSC  will 
be  authorized  access  to  TSCA  CBI  at 
EPA  Headquartera  only.  Before  access  to 
TSCA  CBI  is  authorized  at  VER's  site, 
EPA  will  approve  their  security 
certification  statement,  perform  the 
required  inspection  of  its  fhdiity,  and 
ensure  that  the  facility  is  in  compliance 
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with  the  maniuil  Upon  completiiig 
review  of  the  CBl  materiuls,  VER  and 
CSC  will  return  all  transfened  materials 
to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
April  30. 1999. 

VER  and  GSC  personnel  vnll  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  July  16, 1986. 

I  A.  I 


Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  9e-lS842  Filsd  7-24-96:  8:45  ami 
mima  ooct  im  la  r 

(OPPTS-140e47;  Fm.-6M6-2] 

AeceM  to  Confldantial  BustiMSS 
bifonnation  liy  TMC  MIcroflraptilc 
Sarvicas 

AOiNCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMAnV:  EPA  has  authorized  its 
contractor  Chemical  Abstract  Services 
(CAS),  and  its  subcontractor  TMC 
Micrographic  Services  (TMC),  both  of 
Columbus,  Ohio  for  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  S  and  8(b)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
Some  of  the  information  may  be  claimed 
or  determined  to  be  confidential 
business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  August  8, 1996. 
FOR- FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Enviroiunental  Assistance  Division 
(7408),  OfGce  of  Pollution  Prevention 
and  Toxics,  Enviroimiental  Protection 
Agency.  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551;  e-mail:  TSCA- 
Hotlinedepamail.epa.gov. 
SUPPIBIENTARY INFORMATKM:  Under 
contract  number  68-W5-0015, 
contractor  CAS,  of  2540  Olentangy  River 
Road  and  its  subcontractor  TMC,  of 
2709  Sawbury  Boulevard,  Columbus, 


OH.  will  assist  the  Office  of  Pollution 
Prevention  and  Toxics  [OPPT)  in 
Ducrofilming  TSCA  CBI  materials. 

In  accordance  with  40  CFR  2.306(]), 
EPA  has  determined  that  under  EPA 
contract  niunber  68-W5-0015.  CAS  and 
TMC  will  require  access  to  CBI 
submitted  to  EPA  under  sections  S  and 
B(b)  of  TSCA  tq  perform  successfully  the 
duties  specified  under  the  contract 
microfilm  and  provide  a  permanent 
storage  medium  for  the  confidential 
data.  CAS  and  TMC  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  sections  5  end  8(b)  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  5  and  8(b)  of  TSCA  that  EPA 
may  provide  CAS  and  TMC  access  to 
these  CBI  materials  at  CAS  on  a  need- 
to-know  basis  only.  All  access  to  TSCA 
CBI  under  this  contract  will  either  take 
place  at  CAS's  Columbus,  OH  facility  or 
the  subcontractor  may  take  TSCA  CBI 
materials  to  its  facility  for  the  purpose 
of  microfilming,  providing  that  the 
transfer  of  materials  is  done  so  only 
under  direct  supervision  of  a  CAS 
official  authorized  for  TSCA  CBI  access 
and  that  all  TSCA  CBI  materials  be 
returned  daily  to  CAS's  iacihty. 

CAS  and  TMC  will  be  authorized 
access  to  TSCA  CBI  at  their  facilities 
under  the  EPA  TSCA  Confidential 
Business  Information  Security  Manual. 
Before  access  to  TSCA  CBI  is  authorized 
at  CAS's  site.  EPA  will  approve  CAS 
security  certification  statement,  perform 
the  required  inspection  of  its  faciUty, 
and  ensure  that  the  facihty  is  in 
compliance  with  the  manual.  Upon 
completing  review  of  the  CBI  materials, 
C:aS  will  return  all  transferred  materials 
to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
)une  30.  2000. 

CAS  and  TMC  persoimel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

List  of  Sabjecls 

Environmental  protection.  Access  to 
confidential  business  infonnation. 


Datad:  luly  16, 1996. 

GeoifB  A.  Bonina. 

Acting  Director,  Information  Manageatent 
Division,  Office  of  Pollution  Prevention  tmd 
Toxics. 

IFR  Doc  96-18843  Filed  7-24-96:  6:45  ami 
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[OPP-at229;  FRL  S3S4-4] 

NoUca  Of  Receipt  of  Requests  to 
Voluntarily  Cancal  Certain  Pastlclda 
nayliliuUona 

aqenCY:  EnvironmeBtal  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FTFRA). 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
October  23, 1996,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTICR  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA.  (703) 
305-5761;  e-mail: 
hollins.jamesdepamail.epa.gov. 
SUPPtEMENTARY  INFORMATION: 
I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  pubUsh 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  aimounces  receipt  by  the 
Agency  of  requests  to  cancel  some  53 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
fbllovnng  Tablet. 
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Table  i.— Registrations  With  Pending  Reqijests  for  Cancellation 

R69tstr8tion  No. 

Product  NSfTio 

Ctieniical  Name 

OOOOIfr-00134 

Dragon  Fect>am  Wetlst>le  Funginirtft 

000100—00721 

Funginex 

NJV-<1,4-Piperazinediy1bis(2,2i- 
trichloroethylidine)bis(lomiamide) 

000100—00730 

Tritorine  Tectwical 

W./VK1 .4-Piperazinodiy«)is(2.2,2- 
triehloroethylidine)bi8(lofmamide) 

000100CA— 82— OOM 

Funginex  Emulsifiabte  Concentrate 

N,N'-<1,4-Piperaiinediylt)cs(2.2i- 
lric»*)foemylid<ne>bis((ormatT«de) 

000100OR— 91— 0017 

Funginex 

W,W-(1.4-Pipefazinediylbis(2.2i- 
liicHoroemytidine)bs(fomiamide) 

000100  Wl— 93-0004 

Funginex 

N,N-V  .4-Pipefa2inB(*ylt»s(2^i- 
tricHaroethylidne)bis(iomiamJde) 

(100741—00218 

Cygon  SC-9  Systemic  Insentiddn 

0,0-Dimethyl  S-((meltiyleaitjamoy()melhy1)phosphorod«hioate 

000400  AZ— 82— 0010 

Comite  Agricultural  MHidde 

2-(P'tert-Butylpheno«y)cyclohexyl  2-propynyl  sulfite 

000400  CA— 68— 0012 

Omtte  6E  Agricultural  Miticide 

2-(p<ett-Butylphenoxy)cyclohexyl  2-propynyl  suHils 

000400  FL— 85-0002 

Omite  CR  AN  Agricultural  Miticide 

2-(|>tert-eutylphenoxy)cyclohexyl  2-propyiiyl  sulflle 

000400  IL— 94— 0002 

OmHe6E 

2-{p-tert-Butylphenoxy)cyelohexyl  2-propynyt  sulfite 

000400  IN— 88— 0003 

Omite  6E  Agricultural  Mi«c<de 

2-(p-terl-eutylptienoJcy)cyeiohexyl  2-propynyl  sulfite 

000400  MA— 82— 0006 

Omite  6E 

2-(p-tert-8utylphenoxy)cyclohexyl  2-propynyl  sulfile 

000400  ME— 78— 0006 

On«e  6E  Agricuttuial  Miticide 

2-(p-tert-Butylphenoxy)cyclohexyl  2-propyiTyl  sulflle 

000400  MO— 88— 0002 

Omite  6E  Agricultural  MiUcade 

2-(pjleit-Butylphenoxy)cyclohexyl  2-propynyl  sulfite 

000400  NY— 95— 0003 

Omite  6£ 

2-{/>lert-Butylphenoxy)cyclohexyl  2-propynyl  sulfite 

000400  OK— 87— 0001 

Omite  6E  Agricultural  Miticide 

2-<p-tert-Butylphenoxy)cyclohe(yt  2-pfapyr<yl  sulflls 

000400  OR— 87— 0006 

Oints  CR  AN  Agricultural  Miticide 

2-(p-teft-Butylphenoxy)cyciohexyl  2-prcpynyl  stiflle 

000400  OR— 88— 0008 

Omite  6E  Agricuttutal  Miticide 

2-(p-tert-eutylphenoity)cydohe«yl  2s)ropynyl  sulfite 

000400  OR— 92— 00-,ft) 

Comite  Agricultural  Miticide 

2-U>-lei1-Butylphenoxy)cye)ohexyl  2iX0pynyl  sulfite  - 

000400  PA— 88— 0003 

Omite  6E  Agricultural  Miticide 

2-(p4ert-Butylpnenoxy)cyck>hexyl  2-propynyl  sulfite 

000400  VA— 88— O0O3 

Omite  6E  Agricultural  Miticide 

2-(p-lett-Butylprieno)cy)cycloheicyl  2i>rapynyl  sulfile 

000400  VT— 78-0001 

Omite  6E  Agricultural  Miticide 

2-(p-tei1-6utylphenoxy)cyciohexyl  2-propynyl  sulfite 

000400  WA— 88— 0007 

Omite  6E 

2-(p-ten-Butylphenoity)cyclohexyl  2-propynyl  sulfile 

000400  WA— 92— 0020 

Omite-CR  Agricultural  MiKcide 

2-(p-tert-Bulylphenoxy)cyclohexyl  2-propynyl  sulfite 

000400  WA— 92^003? 

Contte  Agricultural  Miticide 

2-(p-tet1-Sutylphenoxy)cycJohexyl  2-pmpynyl  sulfite 

000400  WA— 92— 0036 

Omite-30  WS  Agricultural  Mitidde 

2-(p-lert-Butylphenoxy)cyclohexyl  2-propynyl  sulfile 

000400  WA— 92— 0043 

Orrite^R  Agricultural  Miticide 

2-(p-tert-Butylphenoxy)cycio»>exyl  2-propyny(  sulfite 

000400  WV— 87— 0001 

Omite  6E  AgriculturaJ  Miticide 

2-(p-teft-Butylphenoxy)cyclohexyl  2-propynyl  sulfite 

000476— 00080 

Real  Kill  Yard  &  Patio  Outdoor  Fogger 

2-MettiyM-oxo-3-(2-prapenyl)-2-Cynlnpnnten-1-ytd-Irans-2,2- 

dimelhyl- 
2-Hydroxyethyi  octyl  sulfide 
(5-Benzyl-3-(uryt)memyl2,2-dimettiyl-3-<2- 

memylpropenyl)cyclopropanecart»xylate 

000524—00444 

Liquid 

l-Naphlhyl-Mmethylcaftnmate 

000769—00793 

Superior  Roacti  Spray  Concentrate 

Aliphatic  petroleum  hydrocartxxis 

(Butylcait>ityl)(6-prapylpiperonyl)   ether  80%   andrelated   com- 
pounds 20% 
Pyrethrns 

000875—00150 

Oxford  Roach  n  Ant  Killer 

AWcIyl  bicycloheplene  dicartxwimide 

O.O-Oiethyl  OK2-isapropyW-me«>»M- 
pyrimidinyl)phosphofo«hioale 

(ButylcartjityO(6-propy|piperonyl)  ether  80%  andrelated  com- 
pounds 20% 

Pyrethnns 

002382—00068 

D-F-T  Spray 

Buloxypolypropylene  glycol 
1  -Naphlhyl-/»methy1cart)amate 

002382—00075 

D^=-T  Spray  Plus 

Buloxypolypropylene  glycol 
1  -Naphthyl-AfmethylcartMmate 

(Butylcartiityl)(5iXOpylpipefonyl)   ether  80%   andrelatad   com- 
pounds 20% 
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Table  1.— Registtwtions  Wrm  Pending  Requests  for  Cancellation— Continued 


Registrafion  No. 

PiQductName 

Chemical  Name 

Pyrethnns 

005197— noofio 

Ttwraldl  D-12 

aOOiettiyl                                      a<2-isopropyl-6Ht«ethyM- 
pyrmUdkiyOptiosphorothioale 

00590&-004g2 

Seire  Zkam  4  Lb.  RowaM  Fixiglcide 

Zinc  dknelbyldHhiocartiamate 

009688— OnOSO 

Onmsico  Residual  Ant  and  Rnanh  Killer  wKh 
Repelents 

2-Hydroxyetliyl  octyl  sulfide 

AiHDctyl  bicydoheptene  dicarboxiniide 
(Bulylcarbityt)(6ixopylpiperonyl)  ether  80%  andralated  com- 
pounds 20% 
Pyrsttvins 

009779—00182 

Rivereide  50%  Sevin  Coocenlrale  Oust 

1-Nap)ithyl-M.metbytcart)amate 

009779—00190 

Rivereide  5%  Garden  Dust 

1 -NapMhyl-A^methylcarbamate 

010182— O0ZS4 

Reward  Selective  Herbicide 

^Propyl  dipropyltbiocarbamate 

010182  II>-92— 0012 

Karate  Insecticide 

(R*S)-alpha-Cyano-3-phenoxybenzyl(1S*l  H)-cis-3-(Z-2^*loro- 
3.3.3-) 

010807—00009 

Mr.  Msty  Flying  Insect  Killer 

Aliphatic  petroleum  hydrocarbons 
(5-Benzyl-3-luryl)methyl2,2-dhneltiyl-3-(2- 
methyipropenyljcyclopropanecatboxylate 

011715—00010 

Speer  Flea  &  Tick  Spray 

1-Naphthyl-/\Mneihylcafbamate 
MOctyl  bicydoheptene  dtaarboximide 

(Bulyicarbityl)(6-pfopylpiperonyO   ether  80%   andrelated   com- 
pounds 20% 

011715-00027 

Speer  Yard  &  Pado  RepeHenI  Fnggnr 

2-Hydroxyethyl  octyl  sulfide 
(5*en2yl-3-luiyl)metliyl2,2-dimethyl-3-<2- 
methylpropenyljcyclopfopanecaitjoxylate 

011715—00096 

Speer  Fast  Acting  Wasp.  Hornet  &  Yellow  Jacket 
Klw 

1  -Naphlhyt-M^nethylcartiamate 

(Butylcarbityl)(6-propylpiperonyl)   ether  80%   andralatad   com- 
pounds 20% 
Pyrethnns 

011715—00152 

Pet  Guard  Flea  and  Tidt  Spray  lor  Dogs  and  Cats 

l-Naphttiyt-W^nethylcartMmate 
/*Oc»yl  bicydoheptene  dicaiboximide 
(Butyearbityixe-propylpiperonyl)   ether  80%  ancMated  com- 

points20% 
Pyrethnns 

015136—00006 

Wavicide  -  06 

Glutaraidehyde 

0397S3  VA— 76— 0014 

Cartxudde  Sterilant-Fumlgant  Gas 

Ethylene  oxide 

056228  KY— 89— 0003 

Compound  DRC-1339  98%  Concentrate 

3-Chloro-p-toluidine  hydrochloride 

062719—00028 

Oursban  Flea  Spray  tor  Dogs 

O.aDiethyl  0-(3.5.6-lrichloro-2-pyridyl)phosphorothioate 

066676  OH— 96— 0001 

Tree  Guard 

Benzyl  dMhyl  ((2,6-xylylcarbamoyl)melhyO  ammoniuinbenzoate 

Tree  Guard 

Benzyl  diethyl  ((2.6-xylylcarbamoyl)methy))  ammortumbenzoate 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  tecora  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 

TABLE  2.— REGISTRANTS  REQUESTING  VOLUNTARY  CANCELLATION 


EPA 
Com- 
pany No. 


Company  Name  and  Address 


000016 
000100 
000241 
000400 

000478 
000524 
000769 


Dragon  Corp..  Box  7311.  Roanoke,  VA  24019. 

Gba-Geigy  Corp.,  Box  18300,  Greensboro,  NC  27419. 

American  CyananM  Co.,  Agri  Research  Div  -  U.S.  Regulatory  Aflaira,  Box  400,  Princalon,  NJ  08543. 

Unroyal  Chemical  Co.,  Inc.:  74  Amity  Rd,  Bettiviy,  CT  06524. 

Realex.  Div  cH  United  Industries  Corp.,  Box  15842,  St  Louis,  MO  631 14. 

Monsanto  Co.,  Agent  For  Monsanto  Agricuttural  Co..  700  14th  St.  N.W..  Suite  1100.  Washington.  DC  20005. 

Suraco  Inc.  10012  N.  Dale  Mabry,  Suite  221,  Tampa,  FL  3361& 
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iegi.stration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 


being  deleted  should  contact  the 
applicable  registrant  before  October  23, 
1996  to  discuss  withdrawal  of  the 


day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 


-rai 1-1- 
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TABLE  2.— REGISTRANTS  REQUESTING  VOLUNTARY  CANCELLATION— ConfifHied 


EPA 
Com- 
pany No. 


Company  Name  and  Aditess 


000675 
002382 
005197 
0OS8O6 
009688 
009779 
010182 
010807 
011715 
015136 
039793 
056228 
062719 
066676 


Diversey  Corp.,  12025  Tech  Center  Dr.,  Livonia.  Ml  48150. 

VM»c  inc  Box  162059,  Fort  Worth,  TX  76161 . 

Systems  General,  Inc.,  Box  152170.  Irving,  TX  75015. 

Helena  Chemical  Co.,  6075  Poplar  Ave..  Suite  500,  Memphis,  TN  381 19. 

Chemsieo,  Div  of  United  Industries  Corp.,  Box  15842,  St  Louis,  MO  631 14. 

Riverside/Terra  Corp.,  600  Fourth  SL  Sioux  City,  lA  51 101 . 

Zeneca  Ag  Products,  Box  1 5458.  Wilmington.  DE  19850. 

Amrep,  Inc..  990  Industrial  Dr.,  Marietta,  GA  30062. 

Speer  Products  Inc.,  Box  18993,  Memphis,  TN  38181. 

Wave  Energy  Systems  Inc.,  25  Mansard  Ct,  Wayne,  NJ  07470. 

VDACS,  Office  of  Plant  &  Pest  Sennoes.  Box  1 163.  Richmond.  VA  23218. 

U.S.  Department  of  Agriculture.  Animal  &  Plant  Health  Inspection  Service,  4700  River  Rd.,  Unit  150,  Riverdale,  MD  20737. 

DowElanco,  9330  Zionsville  Rd.,  308/3E,  Indanapolis,  IN  46268. 

Nortech  Forest  Products  Inc.,  7600  W.  27lh  SL,  Suite  B1 1 ,  SI  Louis  Parte.  MN  55426. 


m.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  October  23, 1996. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
appUcable  6(f)(1)  request  Usted  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration  . 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  ProTisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  wrill 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26, 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesddde  products  which  are 
cumndy  in  the  United  States  and 


which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earUer  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  pro\ided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affect&d  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Sabjects 

Environmental  protection,  Pestiddes 
and  pests.  Product  registrations 
Dated:)uly  11,  1996. 

Frank  Sanders, 

Director,  Program  Management  and  Supporl 
Division,  Office  of  Pesticide  Programs. 

IFR  Doc.  96-18844  Filed  7-24-96;  8:45  ami 
BILlMGCOOei 


[OPP-340100;  FRL  5383-8] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
PastlcMe  Registrations 

AQENCY:  Environmental  Protecticm 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA). 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pestidde  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  0(.-tober  23, 1996. 
FOR  FURTHER  INFORMATKX  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  I^rograms  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  for  commerdal  courier 
deUvery  and  telephone  number  Room 
216,  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  produd  may 
at  any  time  request  that  any  of  its 
pestidde  registrations  be  amended  to 
delete  one  or  more  uses.  The  Ad  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
.  request. 

n.  Intent  to  Delete  Usei 

This  notice  announces  receipt  by  the 
Agency  of  applications  fiom  registrants 
to  delete  uses  in  the  16  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
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[PFr66S;  FRL-S3a4-e] 

Pestidde  Tolaranoa  Petition;  Notica  of 
Rling  tw  Abbott  Laboratories 


Pestidde  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
flnH  telnnhnnn  niimher:  5th  Floor.  CS  #1. 


additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  lecordkeeping 
requirements. 


I     C    /^       O.I&B 
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registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 


being  deleted  should  contact  the 
applicable  registrant  before  October  23, 
1996  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  90- 


day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


Table  1.— Registrations  With  Requests  for  Amendments  To  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Registratian  No. 


0000(H-00337 
000264-00324 


000432-00639 


000602-00442 
002270-00707 


00312S-00404 
004581-00260 
004581-00322 
004581-00352 
004581-00372 
004581-00377 
009779-00074 
010182-00169 
010182-00221 
010807-00110 
0S6228-00002 


PnxkictName 


Adive  Ingredtent 


Bonide  Insect  Fog 

SEVIN  Brand  99%  Tscfnical  Cartieryl  Iroecticide 

SBP-1382  Liquid  Insecticide  Spray  0.25%  Fomxila 


Lily/MMer  Sevin  5%  Dust 
Exceldde  Cold  Fog 


DYLOX  Technical  Irseoicide 

TOPSIN  M  TecTinical 

TOPSIN-M  70WP 

TOPSIN  M  4.5  Turl  &  Orrwnertals  Fungicide 

TOPSIN  M  &  WDG 

TOPSIN-M  WSB 

Riverside  5%  Savin  Dust 

Vemam  10-G  Setodive  Hertxdda 

Vemam  7-E  Selective  Herbicide 

Misty  Aqua-Kil  Insec  licide 

Qas  Cartridge 


I  Resmethrin 
Cartaryl 

Resmettwin 


Cartwyl 

AAOctyl  bicydohaplene 
dcartwximide; 
Piperonyl  txitoxide; 
Pyrethrins 

Trichlorlon 

Thiophanate-methyl 

Ttiiaphanate-fnethyl 

Thiophanate-meOiyl 

Thiophanate-methyl 

Thiophanate-mettiyt 

Carbaryl 

Vemolate 

Vemolate 

Resmethrin 

Cartxxi;  Sodium  NHrate 


Delete  Frrxn  Label 


Campsites  uses 

Avocados,  grass  for  seed,  maple 
trees  for  sap,  ottra.  Oyster  beds, 
priddy  pear  cactus 

Outdoor  thermal  application  in 
yards,  patios,  picnic  areas, 
campsites,  drive-ins,  horse  sta- 
tiles 

Dog  &catuses 

Mushroom  production  and  prtx:- 
essing 


Livestock  uses 

Sugarcane 

Sugarcane 

Sugarcane 

Sugarcane 

Sugarcane 

Use  on  pets 

Soytieans 

Soytwans 

Greenhouses 

Pocket  gopher 


The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 

TABLE  2.— REGISTRANTS  REQUESTING  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS 


Com- 
pany No. 


Company  Name  and  Address 


000004 

000264 
000432 
000802 
002270 
003125 
004581 
009779 
010182 
010807 
056228 


BonkJe  Products.  Inc..  2  Wurz  Avenue,  Yorkvile.  NY  13495. 

Rhone-Poulenc  Ag  Company.  P.O.  Box  12014,  TW.  Alexander  Drive.  Research  Triangle  Park.  NC  27709. 

AgrEvo  Environmenlal  Health.  95  Chestnut  Ridge  Road,  Mootvale,  NJ  07645. 

The  Chas.  H.  Lilty  Co.,  P.O.  Box  83179,  Portland.  OR  97283. 

The  Huge-  Company.  Inc..  c/o  F.P.I..  1902  Tomahawk  RWge,  New  Lenox,  IL  60451. 

Bayer  Corporatioo.  P.O.  Box  4913,  8400  Hawthorn  Rd.,  Kansas  City.  MO  64120. 

Elf  Atochem  North  America,  Inc.,  200  Market  Street,  Philadelphia,  PA  19103. 

Riverside/Terra  Corp..  P.O.  Box  6000.  600  4th  Street,  Stoux  City.  lA  51 102. 

Zeneca  Ag  Products,  1800  Concord  Pike.  P.O.  Box  15458.  Wilmington,  DE  19850. 

Amrep.  Inc..  990  Industrial  Park  Drive.  Marietta,  GA  30062. 

U.S.  Dept  of  Agriculture,  Animal  &  Plant  Health  Inspection  Service.  4700  River  Road.  Unit  15a  Riverdale.  MD  20737. 


m.  Existing  Stacks  Provisioiis 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  ai^er  approval  of 
the  revision,  unless  other  restrictions 


have  been  imposed,  as  in  special  review 
actions. 

ListofSubiecU 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 


Dated:  July  11, 1996. 
Fraofc  Sanden. 

Director.  Program  Management  and  Support 
Division.  Office  of  Pesticide  Programs. 

IFR  Doa  96-18845  Filed  7-24-96:  8:45  ami 
aruMQ  oooc  mm  le  r 


Federal  Registn  /  Vol.  61.  No.  144  /  Thursday.  July  25.  1996  /  Noticeg 


38733 


[PFr<6S;  FRL-S384-q 

PMtickto  Totaianoe  Patttian;  Nolle*  of 
Hllng  by  Abbott  Laboratortae 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACnOH:  Notice.     - 

SUMMARY:  This  notice  annoimces  that 
EPA  has  received  a  pesticide  petition  for 
exemption  from  the  requirement  of 
tolerances  for  a  certain  pesticide 
ingredient  to  include  all  raw 
agricultural  commodities. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  IPF-6651. 
must  be  submitted  to  EPA  by  August  26, 
1996. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Comments  and 
data  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  opp- 
do(diet6epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  eleirtronic  form 
must  be  identified  by  docket  number 
(PF-665).  No  CBl  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  of  Sling  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Adclitional  information  on  electronic 
submissions  can  be  found  in  the 
SUPPLEMENTARY  INFORMATION 
se<:tion  of  this  document. 

Informaticm  submitted  as  a  comment 
concerning  this  doctunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  wiU  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
conunents  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  pm.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOn  FURTHER  INFORMATION  CONTACT: 
Cindy  Schaffer,  Product  Manager  (PM) 
90.  BiopesUcides  and  Pollution 
Prevention  Division  (7501W),  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  5th  Flcxjr.  CS  #1, 
2805  Jefferson  Davis  Hwy..  Arlington. 
VA,  703—308-8272;  e-mail  address: 
schaffer.cindy@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
from  Abbott  Laboratories,  Chemical  and 
Agricultural  Products  Division.  Dept. 
28R  BIdg  Al,  1401  Sheridan  Rd..  North 
Chicago.  IL  60064,  a  notice  of  filing  of 
pesticide  petition  (PP)  6F4720  imder 
section  408(d)(1)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a),  proposing  to  amend  40  t-irK  part 
180  by  establishing  tolerances  for  the 
residues  of  the  microbial  pesticide 
Bacillus  sphaericus.  strain  2362 
(serotype  H5a5b)  (larvicide)  in  or  on  all 
raw  agricultural  commodities.  The 
proposed  aiialytical  method  for 
determining  n  sidues  is  by  gas 
chromatogrspiiy 

A  record  has  been  established  for  this 
notice  of  fil  Jig  imder  docket  number 
[PF-665i  (uicluding  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
incluriing  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at; 

opp-aocketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASC31  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  rerxird  maintained  at  the 
address  in  "ADDRESSES"  at  tiie 
begiiming  of  this  document 

List  of  Subjects 

Environmental  protection, 
Agrirniltural  commodities.  Feed 


additives,  Fcxxl  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Authority;  2t  U.S.C  348a. 

Dated;  |uly  10.  1996. 

Flora  Cliow, 

Acting  Director,  BiopesUcides  and  PoUuUon 
Prevention  Division.  Office  of  Pesticide 
Programs. 

IFR  Doc  96-16841  Filed  7-24-9e;  8:45  am) 
aa^JHO  CODE  aeao-eo-F 


[FI«.-6641-8] 

Proposed  Setttenient  Under  Section 
122(h)  of  the  Compfehensive 
Environmental  Rmponse, 
Compensation  and  Liability  Act  of  1980 
(CERCLA),  as  Amended.  42  U.S.C. 
Section  9622(h),  In  the  Matter  of  the 
L.H.  Inc.  Site.  Cambridge.  Guemsay 
County,  OH 

AGENCY:  The  Enviroiunental  Protecticm 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and  request 

for  public  conunent. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  hereby  giving  notice 
that  it  proposes  to  enter  into  an 
administrative  settlement  for  recovery  of 
past  response  costs  that  it  has  incuiied 
in  coimection  with  removal  activities 
performed  for  the  L.H.  Inc.  Site.  The 
L.H.  toe.  Site  is  located  at  1502  Beckett 
Avenue.  Cambridge,  Guernsey  County, 
Ohio.  The  proposed  settlement  is  with 
Janice  C.  Barricklow  and  Phyllis  L. 
Snedegar.  and  will  resolve  their 
liabihty,  pursuant  to  Section  107(a)  of 
CERCLA,  for  EPA's  past  response  costs 
mcurred  in  (x)imection  with  the  L.H. 
Inc.  Site.  This  notice  of  the  opportunity 
to  file  written  conunents  on  the 
proposed  administrative  settlement  is 
being  provided  pursuant  to  Section 
122(i)  of  CERCLA,  42  U.S.C.  Section 
9622(1). 

DATES:  Comments  must  be  provided  on ' 
or  before  August  25, 1996. 
ADDRESSES:  Comments  should  be 
addressed  to  Jacqueline  Kline,  Office  of 
Regional  Counsel,  Mail  Code  C-29A, 
U.S.  Enviroiunental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard, 
(^licago.  Illinois,  60604-3590.  and 
should  refer  to:  to  the  Matter  of  UH.  toe 
Site,  U.S.  EPA  Docket  No.  V-W-9Z-C- 
168. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Kline,  Office  of  Regional 
Counsel,  Mail  Code  C-29A.  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard,  Chicago, 
IlUnois  60604-3590,  (312)  888-7167. 


38734 


Federal  Segfgta  I  Vol.  61.  No.  144  /  •niurgday,  July  25.  1996  /  NoticM 


SUPPI.EMEKTARY  WFOflMATION:  The  L.H. 
Inc.  Site  consisted  of  three  lagoons  on 
approximately  one-third  acre  in  an  area 
of  mixed  industrial  and  residential  land 
use.  The  lagoons  had  been  used  for  the 
treatment  of  spent  pickle  liquor 
generated  by  the  steel  industry,  a 
hazardous  waste.  L.H.  Inc.,  an  Ohio 
corporation,  conducted  the  hazardous 
waste  treatment  activities  without  the 
necessary  permit  during  1980.  Phyllis  L. 
Snedegar  and  Janice  C.  Bairicklow  were 
ofBcers  and  directors  of  L.H.  Inc.  During 
1985,  after  an  administrative  law  judge 
had  ordered  L.H.  Inc.  to  properly  close 
the  facility  at  1502  Beckett  Avenue, 
Cambridge,  Ohio,  L.H.  Inc.  declared 
bankruptcy.  The  facility  was  not 
proper^  closed. 

A  site  assessment  conducted  by  EPA 
during  1991  revealed  that  sludges  in 
two  of  the  three  lagoons  were 
characteristic  hazardous  waste  owing  to 
the  high  chromium  content  of  the 
shidges.  On  October  13, 1992,  B>A 
ianisd  a  imilateral  administrative  order 
to  Phyllis  L.  Snedegar,  Janice  C. 
Barricklow.  and  another  individual, 
ordering  them  to  conduct  certain 
removal  activities  at  the  L.H.  Inc.  Site  in 
order  to  eliminate  threats  to  public 
health,  welfiire,  or  the  environmenL  The 
coder  found  that  exposure  to  the 
hazardous  waste  in  the  lagoon  was 
possible  because  the  lagoons  were  not 
secure  and  because  weather  conditions 
could  result  in  their  overflowing.  During 
1993  Snedegar  and  Barricklow 
performed  the  removal  activities, 
removing  and  properly  disposing  of  the 
lagoon  contents,  sampling  the  area  near 
the  lagoons,  and  backfilling  the  lagoons 
with  clean  soil.  EPA  does  not  expect 
that  further  removal  actions  will  be 
necessary  at  the  L.H.  Inc.  Site. 
The  proposed  administrative 
settlement  agreement  provides  for 
Snedegar  and  Barricklow  to  pay  to  EPA 
$12,000,  which  is  approximately  one- 
fifth  of  EPA's  unreimbursed  past 
response  costs  for  the  L.H.  Inc.  Site. 
Elective  upon  receipt  of  payment,  H'A 
covenants  not  to  sue  Snedegar  and 
Barricklow  for  the  remainder  of  EPA's 
past  Site  response  costs. 

EPA  is  entering  into  these  agreements 
under  the  authority  of  Sections  107  and 
122(hJ  of  CERCLA.  Section  122(h) 
authorizes  EPA  to  enter  into 
administretive  settlements  with 
potentially  responsible  parties  for  the 
recovery  of  EPA's  past  costs  where  such 
claims  have  not  belan  referred  to  the 
Department  of  Justice  for  further  action. 
The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  agreement  for  thirty  days  from 
the  date  of  publication  of  this  notice. 


Authority:  The  Compiehensive 
Eovironmentai  I^esponsa,  Compensation,  snd 
Liability  Act  of  1980.  u  amended,  42  U.S.C 
Sections  9601  ei  seq. 
WUUaa  E.  Mimo. 
Dinctor,  Superfiind  Division. 
[FK  Doc.  96-18840  Filed  7-24-48:  8:4S  am) 
aa,ijMO  oooc  mi^4o-h 


FEDERAL  ELECTION  COMMISSION 

Sunshtn*  Act  MaMng 

AQENCV:  Federal  Election  Commissioa. 
"FEOERAi.  REOISTER"  NUMBER:  96-18436. 
PREVIOUSLY  ANNOONCEO  DATE  ANO  'HME: 
Thursday,  July  25, 1996,  lOtOO  a.m. 
Meeting  Open  to  the  Public. 

This  meeting  has  been  canceled. 
DATE  AMD  TME:  Tuesday,  July  30, 1996 
at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 

D.C 

(TATUS:  This  Meeting  Will  Be  Qosed  to 

the  Public. 

niMS  TO  BE  nsCUSSEO: 

Compliance  mattors  pursuant  to  2  U.S.C 

S437g. 
Audits  conducted  punuant  to  2  U.S.C 

S437g,  S438(b|,  and  Title  26.  U.S.C 
Matters  coDceming  participation  in  civil 

actions  or  proceedings  or  aihitration 
Intamal  personnel  nilM  and  procedures  or 

matters  aifiscting  ■  particular  employee 

DATE  AND  TME:  Thursday,  August  1, 
1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.  Washington, 
D.C  (Nindi  Floor.J 

STATUS:  This  meeting  Will  Be  Open  to 
the  Public. 

[TEMS  TO  BE  OtSCUSSEK 

Conection  and  Appnyval  of  Minutes 

Advisory  Opinion  1996-25:  Stanley  M. 
Brand  on  behalf  of  Seafarers  Political 
Activity  Donation  C'SPAD")  (originally 
•cheduled  for  the  meeting  of  |uly  2S.  1996) 

Advisory  Opinion  1996-28:  Richard  W. 
Shafier  on  behalf  of  the  Lehigh  Valley 
Qtizens  for  Con  Ritter  (originally 
scheduled  Cor  the  meeting  of  July  25, 1996) 

Final  Audit  Report  on  Abraham  for  Senate 

Independent  Expenditures  by  Party 
Committees — Notice  of  Final  Rule  and 
Technical  Amendment  (11  CFR  $  110.7); 
Notice  of  Availability  (11  C3T<  Part  109  and 
§110.7) 

Electronic  Filing— Final  Rule  (tentative) 

Administrative  Maners 

PERSON  TO  CONTACT  FOR  MFORMATKM: 

Mr.  Ron  Harris,  Press  Officer,. 

Telephone:  (202)  219-4155. 

Oalarea  Hardy, 

A  dministraUve  Assistant. 

IFR  Doc.  96-19072  Filed  7-'2»-«6: 3:12  pm| 

aajjNO  oooc  sns-ei-ii 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-112S-0fl] 

Indiana;  Msior  Dissatar  and  Related 
Oetermlnallona 

AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Indiana  (FEMA- 
1125-DR),  dated  July  3, 1996,  and 
related  determinations. 
EFFECTIVE  DATE:  July  3, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLBKNTARY  INFORMATKM:  NoUoe  is 
hereby  given  that,  in  a  letter  dated  July 
3. 1996,  the  President  declared  a  major 
disaster  under  tho  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  uq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Indiana,  resulting 
from  severe  storms  and  flooding  beginning 
on  April  28, 1996,  through  May  25, 1996,  is 
of  BuiBcient  severity  and  magnitude  to 
warrant  a  major  disaster  doclaiation  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Bmaigency  Assistance  Act  ("the  StaBord 
Act").  1,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Indiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  Bdmtoistrabve  expenses. 

You  are  authorized  to  provide  Individual 
Assistance.  Public  Assistance,  and  Hszard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Pi^lic  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaretion. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Dante  Roveda  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areaa  of  the  State  of  Indiana  to  have 
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been  aSscted  adversely  by  this  declared 
major  disaster: 

Harrison  and  Lawrence  Counties  for 
Individual  Assistance  and  Hazard  Mitigation: 
and, 

Crawford,  Dearborn,  Franklin,  Martin, 
Orange,  Vanderburgh,  Warrick  and 
Washington  Coxmties  for  Individual 
Assistance.  Public  Assistance  and  Hazard 
Mitigation:  and. 

Brown,  Daviess,  Dekalb,  Dubois,  Gibson, 
JeSsisan,  Knox,  Montgomery,  Ohio.  Perry, 
Pike,  Poaey,  Putnam,  Ripley,  Sullivsn. 
Steuben,  Switzsrlsnd,  Union,  and  Whitley 
Counties  for  Public  Assistance  and  Hazard 
Mitigation. 

(Caulog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
lamas  I.  Wm, 
Director. 

IFR  Doc  96-18931  Filed  7-24-96: 8:45  ami 
■um  OOOf  •»»«-» 


ffFECnVE  OATE:  July  17, 1996. 
FOR  FURT>CR  MFORMATKM  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Wasbdngton,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  MFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  efiective  May 
31, 1996. 

(Otalog  of  Federal  Domestic  Assistance  Na 

83.516,  Disaster  Assistance.) 

William  C.  lldbaa 

Associate  Dinctor,  Response  and  Recovery 

Directomte. 

[FR  Doc  96-18928  Filed  7-24-96:  8:45  am) 

auaia  coot  ans-as-» 

(FEMA-IIZe-ORl 

UJ6.  Vligln  Manda;  Major  DIaaatw  and 


[FEMA-llie-Dfl] 

MInnaaotB;  Amendment  to  Notioa  ot  e 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Minnesota  (FEMA-1116-DR),  dated 

June  1, 1996,  and  related 

determinations. 

EFFECTIVE  DATE:  July  9. 1996. 

FOR  FURTHER  BIFOflMATXM  CONTACT: 

Pauline  C.  Campbell,  Response  and 

Recovery  Directorate,  Federal 

Emergency  Management  Agency, 

Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMatTARY  INFORMATION:  Notice  is 

hereby  given  that  the  incident  period  for 

this  disaster  is  March  14, 1996  to  June 

1,1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

WUllamCTidball, 

Associate  Dinctor,  Response  and  Recovery 

Directorate. 

[FK  Doc.  96-18932  Filed  7-24-^:  8:45  am) 

iBjjHa  oooc  sns-ot-p 

[FEMA-3118-0R] 

Oklahoma;  Amendment  to  Notice  Of  an 
Emergency  Dadaratlon 

AOENOY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
Oklahoma  (FEMA-311S-DR),  dated 
February  27, 1996,  and  related 
determinations. 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


f:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  U.S.  Virgin  Islands 
(FEMA-1126-DR),  dated  July  11, 1996, 
and  related  determinations. 
EFFECTIVE  DATE:  July  11. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
11, 1996,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  Territory  of  the  U.  S. 
Virgin  Islands  resulting  from  Hurricane 
Bertha  on  July  8-9. 1996.  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  disaster  exists 
in  the  Territory  of  the  U.S.  Virgin  Islands. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  assistance  and 
administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  Assistance 
in  the  designated  areas.  Further,  you  may 
provide  reimbursement  for  debris  removal 
and  emergency  protective  measures  under 
the  Public  Assistance  program.  Additional 
categories  of  assistance  may  he  provided 
under  Public  Assistance,  if  warranted. 
Consistent  with  the  requirement  that  Federal 


assistance  be  supplemental,  any  Federal 
funds  provided  imder  tiie  Stafford  Act  for 
Public  Assistance  or  Hazaid  MltigatioD  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  aix  months  after 
the  date  of  this  declantian. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  tmder  Executive  Order  12148. 1 
hereby  appoint  Barbara  Russell  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Fedeial  Oxirdinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  fallowing 
areas  of  the  U.S.  Virgin  Islands  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

St.  Ooix,  St.  John,  and  St  Thomas  for 
Individual  Assistance.  Hazard  Mitigation  and 
reimbuisement  for  debris  removal  and 
emergency  protective  measures  under  the 
Public  Assistance  program. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

JaaMsL-WHt. 

JDirectar. 

(FR  Doc.  96-18930  Filed  7-24-S6: 8;4S  am) 

■LUNQ  COCK  (ns-aa-r 


[FEMA  REP  i  W  »e  00011 

Rhode  Island  Ingestion  Pathway  Ptan 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  of  a 
request  for  review,  evaluation  and 
approval  of  the  State  of  Rhode  Island 
Ingestion  Pathway  Plan  for  Haddam 
N«:k  Nuclear  Power  Station  and 
Millstone  Nuclear  Power  Station  in 
Connecticut  and  Pilgrim  Nuclear  Power 
Station  in  Massachusetts,  and  requests 
comments  on  the  document. 
DATES:  Comments  and  responses  should 
be  sent  no  later  than  October  23, 1996. 
ADDRESSES:  Ck>nunents  on  Rhode  Island 
Ingestion  Pathway  Plan  should  be  sent 
to  the  Rules  Docket  Clerk,  OfBce  of  the 
General  Counsel,  room  840,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472. 
(facsimile)  (202)  646-4536. 

Copies  of  the  Ingestion  Pathway  Plan 
are  available  for  review  and  copying  at 
the  FEMA  Region  I  Office,  or  are 
available  upon  request  in  accordance 
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with  the  fee  schedule  for  FEMA 
Freedom  of  Information  Act  requests. 
The  Plan  is  367  pages  long; 
reproduction  Caes  are  $0.15  cants  per 
page,  or  KS.OS  for  the  entire  Plan, 
payable  in  advance. 
FOR  FUtmCR  INFOHMA-nON  CONTACT: 
Daniel  C.  McElhinny.  Regional 
Assistance  Committee  Chairman,  room 
401 .  Federal  Emei^ncy  Management 
Agency,  Region  I,  ].W.  McCormack  Post 
Office  and  Court  House,  Boston,  MA 
02109,  (617)  223-4182. 
SUPPLEMENTARY  WFOnMATION:  The  State 
of  Rhode  bland  has  formally  submitted 
its  radiological  emergency  response 
plan  for  response  to  accidents  at  the 
Haddam  Neck,  Millstone  and  Pilgrim 
Nuclear  Power  Stations.  The  initial 
State  Plan  was  submitted  to  FEMA  in 
1978;  it  was  resubmitted  with 
amendments  in  May  of  1995;  and  was 
submitted  again  in  April  of  1996  with 
the  State's  formal  request  for  FEMA's 
review,  evaluation  and  approval  of  the 
State  Plan. 

The  policies  and  procedures  for 
FQklA's  review,  evaluation  and 
approval  process  on  the  adequacy  of 
oCnite  plans  and  preparedness  are 
published  at  44  CFR  350.  FEMA 
findings  and  determinations,  made 
under  this  rule,  are  provided  to  the 
Nuclear  Regulatory  Commission  (NRG] 
for  its  use  in  making  Commission 
findings  of  the  adequacy  of  offsite  plans 
and  preparedness  and  in  making 
licensing  decisions  on  authorizing  full- 
power  operation  of  commercial  nuclear 
power  plants.  We  welcome  your 
comments  on  this  plan. 

Dated:  July  19. 1996. 
Kay  C  Cow, 

Associate  DinctorforPrepandness,  Training, 
and  Exercises. 
IFR  Doc  96-18929  Filed  7-24-96;  B:4S  ami 

■uMO  COOK  sna  m  r 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Fonmrdar  UcanM; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  Of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 


Prestige  Tnde  Services,  Inc.,  3400 
Mclntoah  Road,  Building  A,  Door  3, 
Ft.  Lauderdale,  FL  33316,  Offican; 
James  Batalini,  President,  Edward 
Harrington,  Vice  President 

Logistics  Management  International, 
Inc.  816  Thomdale  Avenue, 
Bensenville,  IL  60106,  Officers: 
Michael  Rosenzweig,  President,  Vince 
Homes,  Vice  President 

United  Shipping  Agent,  Inc.,  IS  Penn 
Plaza.  Suite  107,  New  Yank.  NY 
10001,  Officer:  Mohamad 
Abouelinaati,  President 

Alpha  Brokers  Corp.,  9600  N.W.  2Sth 
Street,  Suite  #7 A,  Miami,  FL  33172, 
Officers:  Sergio  S.  Lozano,  President, 
Antonio  Lozano.  Vice  President 

International  Logistics  Corporation, 
1701  Quincy  Avenue,  Naperville,  IL 
6O540,  Officers:  John  O.  SUton, 
President,  Mark  C.  Goes,  Exec.  Vice 
President 
Dated:  )uly  19, 1998, 

JoMph  C  PoiUng. 

Seaetaiy. 

IFR  Doc  9e-1S848  Filed  7-24-96:  S:4S  ami 

aajan  oooc  sm-M-w 


Ocaan  Fralght  Fonwardar  Ueanaa; 
AppUeania 

Notice  is  hereby  given  that  the 

following  applicants  have  filed  with  the 

Federal  Maritime  Commission 

applications  for  licenses  as  ocean  freight 

forwarders  pursuant  to  section  19  of  the 

Shipping  Act  of  1984  (46  U.S.C  app. 

1718  and  46  CFR  510). 
Persons  knowing  of  any  reason  why 

any  of  the  following  applicants  should 

not  receive  a  Ucense  are  requested  to 

contact  the  Office  of  Freight  Forwardera, 

Federal  Maritime  Commission, 

Washington,  D.C.  20573. 

Westrans  Air  Express,  713  S.  Hindry 
Avenue,  Inglewood,  CA  90301, 
Officers:  Anthony  Tan,  President, 
Steve  Lok,  Vice  President 

Sea  Inland  Air  International  Inc.,  7997 
NW  21st  Street,  Miami,  FL  33126, 
Officer  Henry  Zaldivar,  President 

Allstates  Air  Cargo.  Inc..  »4  Lakeside 
Drive  South,  Forked  River.  NJ  08731, 
Officers:  Joseph  M.  Guido,  President, 
Tammy  M.  Sandridge,  Vice  President 

International  Frontier  Forwarders, 
10575  Katy  Freeway,  Suite  400, 
Houston,  TX  77024,  Jose  Gregoria 
Diaz,  Sole  Proprietor 

John  J.  Clarke,  359  N.  Oak  Street, 
Inglewood,  CA  90302,  Sole  Proprietor 
Dated:  July  19, 1996. 

JoeephCPolUng. 

Secretary. 

IFR  Doc.  96-18854  Filed  7-24-96:  8:45  ami 

nuMO  COM  <73fr41-« 


Nofloa  of  Aof<aafnant(a)  FNad 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agieement(s)  punuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and  - 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal . 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appeare.  The 
requirements  for  comments  are  found  in 
$572,603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.:  203-011494-001 
Title:  TMM/Contship  Space  Charter  and 

Sailing  Agreement 
Parties: 
Transportacion  Maritime  Mexicana, 

S.A.  de  C.V. 
Contship  Containerlines  Limited 
Synopsis:  The  proposed  amendment  (1) 
ados  Lykes  Bros.  Steamship  Co.,  Inc. 
as  a  party;  (2)  deletes  the  scope  of  the 
Agreement  to  cover  only  Atlantic 
Coast  ports  in  Florida;  (3)  revises 
Article  5.2(d)  to  require  that  two  of 
the  parties  consent  to  the  third  party 
making  vessel  space  available  to  non- 
parties; (4)  deletes  the  authority  of  the 
parties  to  discuss  and  agree  upon 
rates;  (5)  adds  a  new  Article  5.8 — 
Other  Services;  (6)  revises  Article  7.2 
to  provide  for  a  notice  period  of  six 
months  in  the  event  of  a  party's 
resignation  (except  Lykes  may  resign 
on  90  days'  notice  given  not  sooner 
than  90  days  after  the  effective  date  of 
Amendment  No.  Ij;  (7)  revises  Article 
9  by  deleting  the  minimmn  duration 
of  the  Agreement;  (8)  revises  the 
language  of  Articles  7.1,  Sand  13.2  to 
reflect  that  there  are  now  three  parties 
to  the  Agreement;  (9)  and  republishes 
the  Agreement. 
Agreement  No.:  203-011531-001 
TitJe:  Wilhebnsen/AADL/Saibank/Lykes 
Space  Charter  and  Sailing  Agreement 
Parties: 
America-Africa-Delmas  Line  (AADL) 
Lykes  Bros.  Steamship  Co.,  Inc. 
Saibank  Line  Limited 
Wilhelmsen  Lines  AJS 
Synopsis:  The  proposed  amendment 
deletes  the  August  31, 1996  expiration 
date  and  extends  the  terms  of  the 
Agreement  indefinitely.  The  parties 
have  requested  a  shortened  review 
period. 
Agreement  No.:  203-011549 
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Title:  ABC  Discussion  Agreement 

Parties: 
Aruba  Bonaire  Curecao  Liner 

Association 
Evergreen  Marine  Corp.  (Taiwan)  Ltd. 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  meet,  exchange 
information,  discuss  their  separate 
tarifb,  general  rate  levels,  service 
items,  rules  and  service  contracts, 
charges,  classifications,  practices, 
terms,  conditions  and  rules  and 
regulations  applicable  to 
transportation  in  the  tnde  between 
ports  in  the  contiguous  United  States 
and  ports  in  Aruba,  Bonaire  and 
Curacao,  Netherlands  Antilles, 

Dated:  July  22, 1996. 

By  Order  of  the  Federal  Maritime 
CatDinissioo. 
|asapliCPoiUi«, 
Sscrefaiy. 
IFK  Doc  96-18924  Filed  7-24-96: 8;4S  am) 

■UJNO  COM  STia^-M 


None*  Of  AgraemantCa)  Filed 

The  Federal  Maritime  Commission 
hereby  give  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  SUt.  763,  46 
U.S.C.  §814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commissian.  800  North 
Capitol  Street,  NW.,  Room  1046. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appeara.  The  requirements  for 
comments  and  protests  are  found  in 
section  560.7  of  Titie  46  of  the  Code  of 
Federal  Regulations.  Interesteci  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
doctmient  to  the  person  filing  the 
Agreement  at  the  address  shown  below. 
Agreement  No.:  224-003565-006 
Title:  Puerto  Rico  Ports  Authority/Sea- 
Land  Service,  Inc.  Terminal 

Agreement 
Parties: 

Puerto  Rico  Ports  Authority  Sea-Land 
Service,  Inc. 
Fiiuig  Agent:  Ms.  Mayn  N.  Cruz 

Alvarez,  Contracts  Supervisor,  Puerto 


Rico  Poru  Authority,  P.O.  Box 
362829,  San  Juan,  Puerto  Rico  00936- 
2829 

Synopsis:  The  proposed  amendment 
adjusts  the  square  footage  of  building 
space,  the  monthly  rental  for  the  use 
of  the  preferential  area,  the  daily 
penalty  and  the  security  payment  for 
rental. 

Dated:  July  22, 1996. 
By  Order  of  the  Federal  Maritime 

CommiwioD. 

Joaeph  C  Polking, 

Secretary. 

IFR  Doc  96-18926  FUad  7-24-96;  8:45  ami 


Sacurtty  for  the  Protection  of  the 

PuliUc  Indanmmcatlon  of 

for  NoiipaflOfTnance  of  Tranapoitatton; 

Notloa  of  laauanca  of  Corttflcaie 

(F^oimanca) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  ResponsibiUty  for 
Indemnification  of  Passengera  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
.  implementing  regulations  at  46  CFR  Part 
540,  as  amended. 
Seaboum  Cruise  Line  Limited  and 

Seaboum  Maritime  Management  A/S, 

55  Francisco  Street,  San  Francisco, 

California  94133 
Vessel:  SEABOURN  LEGEND 

Dated:  July  22, 1996. 
loaaph  C  PoDdng, 
Secretary. 
IFK  Doc  96-18925  Filed  7-24-96:  8:45  ami 

aauNO  COM  STja^i-M 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquialtlana  by,  and 
Mergers  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  tbe  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  l^lding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  hsted  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  a/s  available  for  immediate 


innwction  at  the  Federal  Reserve  Bank 
inmcated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  lB42(c)).  If  the 
proposal  alsainvolves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbankins  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  ejects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  imsotmd  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  roust  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
stmimarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanldng 
activities  will  be  conducted  throughout 
the  United  SUtes. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governora  not  later  than  August  19, 
1996. 

A.  Fadaral  Raaerra  Bank  of  diicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Crestmark  Bancorp.  Inc.. 
Bloomfield  Hills,  Michigan:  to  become  a 
bank  holding  company  by  acquiring  1(X) 
percent  of  the  voting  shares  of 
Crestmark  Bank,  Troy,  Michigan  (in 
oiganization). 

2.  First  Value  Corporation.  Appleton, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Tigerton 
Bancorporation,  Inc.,  "rigerton. 
Wisconsin,  and  thereby  indirectly 
acquire  First  National  Bank  in  Tigerton, 
Tigerton,  Wisconsin. 

B.  Federal  Raserve  Bank  of  Dallas 
(Genie  0.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Canton  Financial  Corporation. 
Canton,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
°  percent  of  the  voting  shares  of  The  First 
National  Bank  of  Canton,  Canton,  Texas. 
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2.  Texas  Financial  BancorporaUon, 
Inc.,  Minneapolis,  MinnooU;  to  acquin 
89.59  percent  of  tlie  voting  sham  of  Tbe 
Fannen  and  Mechanics  Bank, 
Calesburg,  Illinois. 

Board  of  Govemon  of  the  Fedanl  Resai  iie 
Systatn.  )u!y  19. 1W6. 

Deputy  Secntxiry  of  the  Boai^ 

IFR  Doc.  ge-lS8e3  Filed  7-24-M:  S:4S  ami 

wumacoBtmn-n-r 


NoVm  of  Prapowte  To  Engaa*  hi 


nMngAcflvttlMor 
To  Acquira  CompaniM  Thai  An 
Efigigod  In  PannlMMo  NonbanMoQ 


The  companies  listed  in  tltis  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
IMS)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Pail  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  noobanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiiking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  vrill  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  baniung  practices" 
(12  U.S.C  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  preseoiation  would 
not  suffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  wouJd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the- offices  of  the  Board  of  Govemora 
not  later  than  August  8, 1996. 

A.  Fadanl  twan  Bank  of  Oeveland 
(R.  Cfaiis  Moore.  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland.  Oluo 
44101: 

1.  American  Bancorpomtion, 
Wheeling,  West  Virginia;  through  its 
wholly-owned  subsidiary,  American 
Mortgages,  Inc.,  Wheeliiig.  West 
Virginia,  proposes  to  acquire  51  percent 
of  the  shares  to  be  issued  by  Pnmier 
Mortgage  Limited,  Columbus.  Ohio,  a  de 
novo  joint  venture  with  HER.  Inc.. 
Columbus.  Ohio,  through  two  of  its 
affiliates.  Homebuyeis  Mortgage 
Company  and  Shelter  Financial 
Services,  both  of  Columbus,  Ohio,  and 
thereby  engage  in  acquiring  and 
■ervicing  loans  as  permitted  by  $ 
22S.25(b)(l)  of  the  Board's  Regulation  Y. 

B.  Fsdaral  tiaans  Bank  of  AtlanU 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanu,  Georgia 
30303: 

1.  Dadaland  Bancshares,  Inc.,  Miami. 
Florida;  to  engage  de  novo  through  its 
subsidiary.  Dadeland  Software  Services. 
Inc.,  Miami,  Florida,  a  20  percent 
interest  in  a  joint  venture,  in  data 
processing,  computer  software 
activities,  and  related  consulting  service 
activiUes.  pursuant  to  §$  225.25(bM7) 
and  (b)(ll)  of  the  Board's  Regulation  Y. 

2.  First  AJliance  Bancorp,  Inc., 
Marietta,  Geoi^gia;  to  acquire  Premier 
Bancshares.  Inc.  Atlanta,  Georgia,  and 
thereby,  indirectly  acquire  Premier 
Bank.  F.S.B..  Atlanta.  Georgia,  and 
engage  in  operating  a  savings 
association,  pursuant  to  J  225.25(b)(g) 
of  the  Board's  Regulation  Y,  and 
Premier  Lending  Corporation,  Atlanta, 
Georgia,  and  thereby  engage  in  making, 
acquiring,  or  servicing  loans  or  other 
extensions  of  credit,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
These  activities  will  be  performed 
throughout  the  State  of  Georgia. 

Board  of  Govsmors  of  the  Fedaial  Raieivs 
System.  July  tg,  1996. 
lansifarj.jahwaa 
Deputy  Secretaiy  of  the  Board 
(FR  Doc.  96-18862  Filed  7-24-96;  8:45 


FEDERAL  TRADE  COMHISStON 

(FllaNo.00«27ZI 

Homo  Shopping  NoMmili,  mc;  Mom* 
Shopping  Club,  Inc.;  HSN  LHMMy 
HMlth  Prodiiett,  tatc;  PropoMd 
Conaant  Agraamont  WWi  AniMs  To 
AMPiMleCommant 

AOaicy:  Federal  Tnde  Commikion. 


ACTMW:  Proposed  cooaent  agreement 

MtBMRY:  In  settlement  of  alleged 
violations  of  federal  law  prtdiibiting 
unfair  or  deceptive  acts  or  practices  and 
unbir  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the  St. 
Petersburg,  Florida-based  television 
advertiser  and  two  of  its  subsidiaries  to 
have  competent  and  reliable  scientific 
evidence  before  m«H"g  any  claim  that 
a  food,  dietary  supplement,  or  drug  can 
cure,  treat,  or  prevent  any  disease  or  has 
any  efbct  on  tlM  structure  or  function 
of  the  human  body  and  before  mnlriwg 
any  claims  about  the  performance, 
benefits,  or  efficacy  of  any  smoking- 
cessation  program,  product,  or  service. 
The  consent  agreement  settles 
allegations  that  the  respondents  made  a 
number  of  health-related  claims  about 
four  mouth  sprays  without  having  the 
necessary  evidence  to  back  them  up. 
The  stop-smoking  spray  and  three 
vitamin  sprays  were  marketed  during  an 
advertising  program  called  "Spotlight 
on  Ruta  Lee"  which  was  produced  and 
disseminated  by  Home  Shopping  Club. 
DATC8;  Comments  must  be  received  on 
or  before  September  23. 1996. 
AOORESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave..  N.W.. 
Washington.  D.C.  20580. 
FOA  FURRCR  MFOMMTKM  CONTACT:  Lisa 
B.  Kopchik.  Federal  Trade  Commission. 
6th  and  Pennsylvania  Avenue.  NW,  S- 
4002.  Washington,  DC  20580.  (202)  326- 
3139.  Joel  Winston,  Federal  Trade 
Commission,  6th  and  Pennsylvania 
Avenue.  NW..  S-4002,  Washington.  DC 
20580.  (202)  326-3153. 
SUPPLEMENTARY  MFOMMTION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreemmt  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspectian  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commisaion's  Rules  of  l4actior(16 
CFR  4.9(b)(6)(U)). 

This  agreement  herein,  by  and 
between  Home  Shopping  Network,  Inc.. 
Home  Shopping  Club,  Inc.,  and  HSN 
Lifeway  Health  Products,  Inc.. 
corporations,  hereinafter  sometimes 
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referred  to  as  respondents,  and  their 
attorneys,  and  coimsel  for  the  Federal 
Trade  Commission,  is  entered  into  in 
accordance  with  the  Commission's  Rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agree  that: 

l.a.  Respondent  Home  Shopping 
Network,  Inc.  is  a  Delaware  corporation, 
with  its  principal  office  or  place  of 
business  at  11831  30th  Court  North.  St. 
Petersburg.  Florida  34618-9090. 

l.b.  Respondent  Home  Shopping 
Club.  Inc.  is  a  Delaware  corporation, 
with  its  priixipal  office  or  place  of 
business  at  11831  30th  Court  North.  St. 
Petersburg.  Florida  34618-9090.  Home 
Shopping  Club,  Inc.  is  a  wholly-owned 
subsidiary  of  Home  Shopping  Network, 
Inc. 

I.e.  Respondent  HSN  Lifeway  Health 
Products.  Inc.  is  a  Delaware  corporation, 
with  its  principal  office  or  place  of 
business  at  11831  30th  Court  North.  St. 
Petersburg,  Florida  34618-9090.  HSN 
Lifeway  Health  Products,  Inc.  is  a 
wholly-owned  second  tier  subsidiary  of 
Home  Shopping  Network,  Inc. 

2.  Respondents  have  been  served  with 
a  copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging 
them  with  violations  of  Sections  S(a) 
and  12  of  the  Federal  Trade  Commission 
Act,  and  have  filed  an  answer  to  the 
complaint  denying  said  charges. 

3.  Respondents  admit  all  tbe 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  in  this 
proceeding. 

4.  Respondents  waive: 

a.  Any  fiirther  procedural  steps: 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  imder  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
4ays  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondents,  in  which  event 
it  will  take  such  action  as  it  may 
consider  appropriate,  or  issue  and  serve 
its  decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 


an  admission  by  respondents  of  facts, 
other  than  jurisdictional  facts,  or  of 
violations  of  law  as  alleged  in  the 
complaint  issued  by  the  Commission. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  3.25(f)  of 
the  Commission's  Rules,  the 
Conmiission  may,  without  further  notice 
to  respondents,  (1)  issue  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  respondents' 
address  as  stated  in  this  agreement  shall 
constitute  service.  Respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

8.  Respondents  have  read  the 
complaint  and  the  order  contemplated 
hereby.  Tbey  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Respondents 
further  understand  that  they  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

De/ini'tjons 

For  the  purposes  of  this  order, 
"competent  and  reUable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  have  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

I 

It  is  ordered  that  respondents  Home 
Shopping  Network,  Inc..  Home 
Shopping  Club.  Inc.,  and  HSN  Lifeway 
Health  Products,  Inc.,  corporations, 
their  successors  and  assigns,  by  and 
through  their  officers,  ag«its, 


representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidivy.  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  oHering  for  sale,  sale  or 
distribution  of  Life  Way  Vitamin  C  and 
Zinc  Spray,  Life  Way  Antioxidant 
Spray,  Life  Way  Vitamin  B-12  Spray,  or 
any  other  food,  food  or  dietary 
supplement,  or  drug,  as  "food"  and 
"drug"  are  defined  in  Section  15  of  the 
Federal  Trade  Commission  Act.  15 
U.S.C.  §  55,  in  or  aBecting  commerce,  as 
"commerce  "  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  fiom  making  any 
representation,  in  any  manner,  directly 
or  by  implication: 

A.  That  such  product: 

1.  Is  more  fully  absorbed  by  the 
human  body  than  any  other  product; 

2.  Heals  lesions  in  the  mouth,  cold 
sores  on  the  mouth,  or  cracking  of  the 
comers  of  the  lips; 

3.  Prevents  common  colds; 

4.  Effectively  treats  symptoms  related 
to  hangovers; 

5.  Increases  energy; 

6.  Ensiires  the  proper  functioning  of 
the  immune  system; 

7.  Reduces  the  risk  of  contracting 
infectious  diseases; 

8.  Prevents  facial  lines;  or 

B.  That  use  of  the  product  can  or  will 
cure,  treat,  or  prevent  any  disease,  or 
have  any  effect  on  the  structure  or 
function  of  the  human  body, 

unless,  at  the  time  of  makiiig  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

n 

/( is  further  ordered  thM  respondents 
Home  Shopping  Network.  Inc.,  Home 
Shopping  Club,  Inc.,  and  HSN  Lifeway 
Health  Products,  Inc..  corporations, 
their  successors  and  assigns,  by  and 
through  their  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
coimectioo  with  the  manufacturing, 
advertising,  packaging,  labeling. 
promotion,  offering  for  sale,  sale  or 
distribution  of  Life  Way  Smoke-Less 
Nutrient  Spray  or  any  other  smoking 
cessation  product,  program,  or  service, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  making  any 
representation,  in  any  manner,  directly 
or  by  implication: 

A.  That  such  product,  program,  or 
service  enables  smokers,  regardless  of 
how  long  they  have  smoked  or  how 
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much  they  •moke,  to  stop  smcddng 
easily: 

B.  That  such  product,  program,  or 
service  satisfies  the  physiological  urge 
to  smoke  a  cigarette,  or  eliminates  the 
quivering,  anxiety  and  weight  gain 
attendant  with  quitting  smoking:  or 

C.  Regarding  Ine  performance, 
benefits  or  efficacy  of  any  such  product, 
program,  or  service, 

unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reUable 
scientific  evidence  that  substantiates  the 
representation. 

ni 

Nothing  in  this  order  shall  prohibit 
respondents  from  making  any 
lepresentation  for  any  product  that  is 
specifically  permitted  in  labeling  for 
such  product  by  regulations 
promulgated  by  the  Food  and  Drug 
Administration  pursuant  to  the 
Nutrition  Labeling  and  Education  Act  of 
1990. 

IV 

Nothing  in  this  order  shall  prohibit 
respondents  from  making  any 
representation  for  any  drug  that  is 
permitted  in  labeling  for  any  such  drug 
under  any  tentative  final  or  final 
standard  promulgated  by  the  Food  and 
Drug  Administration,  or  under  any  new 
drug  apphcation  approved  by  the  Food 
and  Drug  Administration. 


A  is  further  ordered  that,  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
order,  respondents  Home  Shopping 
Network.  Inc.,  Home  Shopping  Club, 
Inc.,  and  HSN  Lifeway  Health  Products, 
Inc..  corporations,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  malm  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  copies  of  all  advertisements 
which  contain  any  such  representation, 
including  videotape  recordings  of  all 
such  broadcast  advertisements. 

VI 

It  is  further  ordered  that,  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
order,  respondents  Home  Shopping 
Network.  Inc.,  Home  Shopping  Club, 
Inc..  and  HSN  Lifeway  Health  Products, 
Inc..  corporations,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representadon: 
and 


B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  rehed 
upon  for  such  representation,  including 
complaints  from  consumeis. 

VII 

It  is  further  ordered  that  respondents 
Home  Shopping  Network,  Inc.,  Home 
Shopping  Club,  Luc,  and  HSN  Lifeway 
Health  Products,  Inc.,  corporations, 
shall,  within  thirty  (30)  days  after 
service  of  this  order,  provide  a  copy  of 
this  order  to  each  of  respondents' 
current  principals,  officera,  directors 
and  managers,  and  to  all  personnel, 
agents  and  representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
order. 

vni 

It  is  further  ordered  that  the 
respondents  Home  Shopping  Network, 
Inc.,  Home  Shopping  Club,  Inc..  and 
HSN  Lifeway  Health  Products,  toe. 
their  successora  and  assigns,  shall  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  change  in  the  corporations 
that  may  affect  compliance  obligations 
arising  under  tliis  order,  including  but 
not  limited  to  a  dissolution,  assignment, 
sale,  merger,  or  other  action  that  would 
result  in  the  emergence  of  a  successor 
corporation:  the  creation  or  dissolution 
of  a  subsidiary,  parent,  or  affiliate  that 
engages  in  the  acts  or  practices  subject 
to  this  order:  the  proposed  filing  of  a 
bankruptcy  petition:  or  a  change  in  the 
corporate  name  or  address.  Provided, 
however,  that,  with  respect  to  any 
proposed  change  in  the  corporation 
about  which  the  respondents  learn  less 
than  thirty  (30)  days  prior  to  the  date 
such  action  is  to  take  place,  respondents 
shall  notify  the  Commission  as  soon  as 
practicable  after  obtaining  such 
knowledge.  All  notices  required  by  this 
Part  shall  be  sent  by  certified  mail  to  the 
Associate  Director,  Division  of 
Enforcement,  Bureau  of  Consiuner 
Protection,  Federal  Trade  Commission, 
Washington,  D.C.  20560. 

DC 

It  is  further  ordered  that  respondents 
Home  Shopping  Network,  Inc..  Home 
Shopping  Club.  Inc.,  and  HSN  Lifeway 
Health  Products,  Inc.,  corporations, 
shall,  within  sixty  (60)  days  after  service 
of  this  order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  marmer  and  form  in  which  they 
have  complied  with  this  order. 


This  order  will  terminate  twenty  (20) 
yean  from  the  date  of  its  issuance,  or 
twenty  (20)  years  from  the  most  recent 
dale  that  the  United  States  or  the 
Federal  Trade  Commission  files  a 
complaint  (with  or  without  an 
accompanying  consent  decree)  in 
federal  court  alleging  any  violation  of 
the  order,  whichever  comes  later. 
provided,  however,  that  the  filing  of 
such  a  complaint  will  not  affect  the 
duration  of: 

A.  Any  Part  in  this  order  that 
terminates  in  less  than  twenty  (20) 
yeara: 

B.  This  order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C  This  order  if  such  complaint  is 
filed  after  the  order  has  terminated 
purauant  to  this  Part. 

Provided,  further,  that  if  such 
complaint  is  dismissed  or  a  Federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
order  will  terminate  according  to  this 
Part  as  though  the  complaint  had  never 
been  filed,  except  that  the  order  will  not 
terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Home  Shopping 
Network,  Inc.  ("HSN"),  Home  Shopping 
Qub,  Inc.  ("HSC"),  and  HSN  Ufeway 
Health  Products,  toe.  ("Lifeway"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Conunents  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Conunission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  involves  alleged 
deceptive  representations  for  three 
spray  vitamin  products  and  a  spray 
smoking  cessation  product.  The 
products  at  issue  are  Life  Way  Vitamin 
C  and  Zinc  Spray,  Life  Way  Antioxidant 
Spray,  Life  Way  Vitamin  B-12  Spray, 
and  Life  Way  Smoke-Less  Nutrient 
Spray.  The  Coirunission  issued  a 
complaint  on  March  2, 1995  charging 
that  HSN,  HSC  and  Lifeway  created  and 
disseminated  a  series  of  television 
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advertisements  called  "Spotlight  on 
Rutfl  Lee"  on  which  the  Life  Way  Spray 
Products  were  sold.  These 
advertisements  featured  Ruta  Lee  as  a 
celebrity  show  host  and  were  seen  on 
the  Home  Shopping  Qub,  commercial 
programmtog  shovvn  on  the  Home 
Shopping  Network's  cable  and 
broadcast  cbaimels. 

The  Commission's  complaint  against 
HSN,  HSC,  and  Lifeway  was  withdrawn 
from  adjudication  on  May  14, 1996. 
prior  to  commencement  of  the 
administrative  heartog,  so  that  the 
Commission  can  consider  the  proposed 
order.  Previously,  the  Commission  had 
issued  a  consent  order  against  Ruta  Lee 
and  Live-Lee  Productions,  toe.  to  settle 
charges  against  Ruta  Lee  for  her  role  to 
making  and  disseminatmg  these 
advertisements  (Live-Lee  Prods,  Inc., 
Docket  No.  C-3620.  Oct.  10. 1995). 

HSN  is  a  holding  company  for 
numerous  subsidiaries  which  are  . 
engaged  primarily  in  the  marketing. 
adverti.sing.  sale  and  distribution  of 
consumer  products  through  broadcast 
and  cable  television.  HSC.  a  wholly- 
owned  subsidiary  of  HSN.  produces 
commercial  television  programmtog. 
Lifeway  is  a  wholly-owned  "second 
tier"  subsidiary  of  HSN  which  selb 
vitamins  and  other  health-related 
products. 

Accortling  to  the  FTC  complaint,  the 
respondents  made  claims  1)  that  the 
vitamins  in  the  Life  Way  Spray  Products 
are  more  fully  absorbed  by  the  human 
body  than  vitamtos  taken  to  pill  form: 
2)  that  the  Vitamin  C  and  Zinc  Spray 
would  heal  mouth  lesions,  cold  sores, 
and  cracktog  of  the  comers  of  the  lips, 
and  prevent  conunon  colds:  3]  that  the 
Vitamin  B-12  Spray  would  treat 
hangover  symptoms  and  increase  users' 
energy:  and  4)  that  the  Antioxidant 
Spray  would  ensure  the  proper 
functiontog  of  the  immune  system, 
reduce  the  risk  of  contracttog  tofectious 
diseases,  and  prevent  facial  Itoes.  The 
complatot  also  alleges  that  the 
respondents  made  claims  that  the 
Smoke-Less  Nutrient  Spray  would 
enable  smokers,  regardless  of  how  long 
they  have  smoked  or  how  much  they 
smoke,  to  stop  smoking  easily:  and 
would  satisfy  the  physiological  urge  to 
smoke  a  cigarette  and  eliminate  the 
quivering,  anxiety  and  weight  gato  that 
go  along  with  quitting  smoktog.  The 
complaint  alleges  that  the  respondents 
did  not  have  a  reasonable  basis  for  these 
representations  at  the  time  they  were 
made. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent  the 
respondents  from  engagtog  to  similar 
acts  and  practices  to  the  future. 


Part  I  of  the  proposed  order  prohibits 
the  respondents  from  representtog  that 
any  food,  food  or  dietary  supplement,  or 
drug  can  or  will  cure,  treat,  or  prevent 
any  disease  or  have  any  e0ect  on  the 
structure  or  function  of  the  human 
body,  unless,  at  the  time  they  make  the 
representation,  they  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Part  n  of  the  pro{>osed  order  prohibits 
respondents  from  making  any 
representation  about  the  performance, 
benefits  or  efficacy  of  any  smoktog 
cessation  product,  program,  or  service, 
unless,  at  the  time  they  make  the 
representation,  they  possess  and  rely 
upon  competent  and  reUable  scientific 
evidence  that  substantiates  the 
representation. 

Part  in  allows  the  respondents  to 
make  representations  for  any  product 
that  are  specifically  permitted  to 
labeltog  for  that  product  by  regulations 
issued  by  the  Food  and  Drug 
Administration  ("FDA")  under  the 
Nutrition  Labeling  and  Education  Act  of 
1990.  Part  IV  allows  the  respondents  to 
make  representations  for  any  drug  that 
are  permitted  to  labeling  for  that  drug 
under  any  tentative  final  or  ftoal  FDA 
standard  or  under  any  new  drug 
apphcation  approved  by  the  FDA. 

Parts  V  through  IX  require  the 
respondents  to  keep  copies  of 
advertisements  maktog  representations 
covered  by  the  order;  to  keep  records 
concerning  those  representations, 
tocludtog  materials  that  they  relied 
upon  when  making  the  representations: 
to  provide  copies  of  the  order  to  certato 
of  respondents'  personnel;  to  notify  the 
Commission  of  changes  in  corporate 
structure:  and  to  file  compliance  reports 
with  the  Commission.  Part  X  provides 
that  the  order  will  termtoate  after 
twenty  (20)  years  under  certain 
circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  toterpretation  of 
the  agreement  and  proposed  order  or  to 
modify  to  any  way  their  terms. 
Doaald  S,  Clark, 
Secretory. 
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[File  No.  961-00521 

KonlnMI|ke  AhoM  NV;  Ahotd  USA,  Inc; 
Proposed  Conaant  AgrMinent  With 
Anaiyais  To  Aid  Puttlic  Comment 

AOENCV:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 


SUMMARY:  to  settlement  of  alleged 
violations  of  federal  law  prohibittog 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the  Atlanta- 
based  supermarket  chato  owner  to 
divest  a  total  of  30  supermarkets  or 
supermarket  properties  in  14 
communities  throughout  Connecticat 
Rhode  Island,  and  Massachusetts  wilhto 
30  days  of  the  Commission's  final 
approval  of  this  settlement.  The  consent 
agreement  settles  allegations  that 
Ahold's  acquisition  of  The  Stop  &  Shop 
Companies.  Inc.  would  violate  antitrust 
laws  by  substantially  lessening 
supermarket  competition- in  those  areas, 
possibly  resulttog  in  higher  prices  or 
reduced  quality  and  selection  for 
consumers. 

DATES:  Comments  must  be  received  on 
or  before  September  23. 1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary/ 
Room  159, 6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer,  Federal  Trade 
Commission,  6lh  and  Pennsylvania 
Avenue.  NW.  H-374.  Washtogton.  DC 
20580.  (202)  326-2932. 
George  Cary.  Federal  Trade 
Commission.  6th  and  Pennsylvania 
Avenue.  NW.  H-374.  Washtogton.  DC 
20580.  (202)326-3741. 
SUPPLEMENTARY  INFORMATION  Purauant  to 
Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  havtog  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
tovited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copytog  at  its  principal  office  to 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Conunission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

Agreement  Containing  Caasent  Order 

The  Federal  Trade  Commission 
("Conunission").  havtog  initiated  an 
tovestigation  of  the  proposed 
acquisition  of  The  Stop  &  Shop 
Companies,  toe.  ("Slop  &  Shop")  by 
Koninklijke  Ahold  nv  ("Royal  Ahold") 
and  Ahold  USA.  toe.  ("Ahold  USA"), 
and  it  now  appearing  that  Royal  Ahold 
and  Ahold  USA.  heremafter  sometimes 
referred  to  as  "Proposed  Respondents." 
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are  willing  to  enter  into  sn  agreement 
containing  an  Order  to  divest  certain 
assets  and  to  cease  and  desist  from 
certain  acts,  and  providing  for  other 
relief: 

II  is  hereby  agreed  by  and  betyreen 
Proposed  Respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  Respondent  Koninldijke 
Ahold  nv  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  The 
Netherlands,  with  its  office  and 
principal  place  of  business  located  at 
Albeit  Heijnweg  1,  1S07  EH  7.iiiinHam 
The  Netherlands. 

2.  Proposed  Respondrat  Ahold  USA. 
Inc..  is  a  corporation  organized,  existing, 
and  doing  business  under  and  by  virtue 
of  the  laws  of  Delaware,  with  its  office 
and  principal  place  of  business  located 
at  executive  offices  at  One  Atlanta 
Plaza.  950  East  Paces  Fer^  Road,  Suite 
2575.  Atlanta.  Georgia  30326. 

3.  Proposed  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint 

4.  Proposed  Respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law: 

c  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Ortier  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agieemient  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Conmussion  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  the  complaint,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 


if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  fiuther  notice  to  the 
Proposed  Respondents.  (1)  issue  its 
complaint  conesponding  in  form  and 
substance  with  the  draft  of  compUint 
and  its  decision  containing  the 
following  Order  to  divest  (as  modified 
by  any  approved  final  purchase  and  sale 
agreements)  and  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  Order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  time  provided  by  statute  for 
other  orders.  TTie  Order  shall  become 
final  upon  service.  Delivery  by  the 
United  States  Postal  Service  of  the 
complaint  and  decision  containing  the 
agreed-to  Order  to  Proposed 
Respondents'  counsel.  Robert  D.  Paul. 
Esq..  White  &  Case,  601 13th  Street. 
N.W.,  Suite  BOO  South,  Washington, 
D.C.  20005,  shall  constitute  service. 
[Proposed  Respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

8.  Proposed  Respondents  have  read 
the  proposed  complaint  and  Order 
contemplated  hereby.  Proposed 
Respondents  understand  that  once  the 
Order  has  been  issued,  they  will  be 
required  to  file  verified  written  reports 
showing  that  they  have  fully  complied 
with  the  Order.  Proposed  Respondents 
fiirther  understand  that  they  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  Order  after  it  becomes  final. 

Order 


It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  "Royal  Ahold"  means  Koninkhjke 
Ahold  nv,  its  predecessors,  subsidiaries, 
divisions,  and  groups  and  affiliates 
controlled  by  Koninklipie  Ahold  nv, 
their  successors  and  assigns,  ind  their 
directors,  officers,  employees,  agents, 
and  representatives. 

B.  "Ahold  USA"  means  Ahold  USA, 
Inc.,  its  predecessors,  sul>sidiaries, 
divisions,  and  groups  and  affiliates 
controlled  by  ^old  USA.  Inc.,  their 
successors  and  assigns,  and  their 
directors,  officers,  employees,  agents, 
and  representatives. 


C.  "Respondents"  means  Royal  Ahold 
and  Ahold  USA. 

D.  "Assets  to  be  Divested"  means  the 
supermarkets  identified  in  Paragraph 
U.A.  of  this  Order  as  well  as  the 
supermarket  business  operated,  and  all 
assets,  leases,  properties,  business  and 
goodwill,  tangible  and  intangible, 
utilized  in  the  supermarket  operations 
at  those  locations,  but  need  not  include 
the  "Stop  &  Shop"  or  "Edwards"  trade 
names,  trade  dress,  trade  marks,  service 
marks,  and  such  other  intangible  assets 
that  Respondents  also  utilize  in  their 
business  at  locations  other  than  those 
identified  in  Paragraph  U.A.  of  this 
Order. 

E.  "Commission"  means  the  Federal 
Trade  Commission. 

F.  "Acquisition"  means  Royal  Ahold's 
proposed  purchase  of  all  the  voting 
stO(^  of  Stop  &  Shop  pursuant  to  an 
agreement  dated  on  or  about  March  27, 
1996. 

G.  "Supermaricet"  means  a  full-line 
retail  grocery  store  with  annual  sales  of 
at  least  two  million  dollars  that  carries 
a  wide  variety  of  food  and  grocery  items 
in  particular  product  categories, 
including  bread  and  dairy  products; 
refrigerated  and  &T>zen  food  and 
(leverage  products;  hesh  and  prepared 
meats  and  poultry:  produce,  including 
fresh  fruits  and  vegetables:  shelf-stable 
food  and  beverage  products,  including 
caimed  and  other  types  of  packaged 
products:  staple  foodstuffs,  which  may 
include  salt,  sugar,  flour,  sauces,  spices, 
coffee,  and  tea;  and  other  grocery 
products,  including  nonfood  items  such 
as  soaps,  detergents,  paper  goods,  and 
other  household  products. 

H.  "Overlap  Areas"  means  the 
following  incorporated  towns  and  cities: 

(a)  New  Milford,  Connecticut: 

(b)  Windham  and  Mansfield, 
Coimecticut; 

(c)  Wallingford  and  Meriden. 
Connecticut; 

(d)  Wateibury,  Watertown.  and 
Naugatuck,  Connecticut: 

(e)  "The  greater  Hartford. 
Connecticut,  area,"  which  includes 
Hartford,  New  Britain,  Newington. 
WethersCeld,  Farmington,  West 
Hartford.  Bloomfield,  Windsor.  South 
Windsor,  East  Hartford,  Manchester, 
Glastonbury,  and  Vernon,  Connecticut; 

(f)  Avon  and  Simsbury,  Connecticut; 

(g)  Enfield,  Somers,  East  Windsor. 
Suffield,  and  Windsor  Locks. 
Coiuiecticut; 

(h)  Southingtoo  and  Plainville. 
Connecticut; 

(i)  Milford,  Orange.  West  Haven,  and 
New  Haven.  Connscticut: 

(j)  East  Haven.  Bianibrd.  Guilford. 
Madison.  Clinton,  and  Old  Saybrook, 
Coimecticut; 
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(k)  Fairfield,  Stratford,  Bridgeport. 
Trumbull,  and  Shehon,  Connecticut; 

(I)  South  Kingstown  and  Namgansett. 
Rhode  Island; 

(m)  "The  greater  Providence.  Rhode 
Island,  area,"  which  includes  East 
Providence,  Providence,  Pawtucket. 
Warwick.  Cranston,  Central  Falls, 
Lincoln.  Smithfield.  Barrington,  Bristol, 
Cumberland,  North  Providence, 
Johnston,  West  Warwick,  East 
Greenwich,  and  Coventry,  Rhode  Island; 
■nd  Attleboro  and  Seekonk, 
Massachusetts;  and 

(n)  "The  greater  Springfield, 
.  Massachusetts,  area,"  which  includes 
Springfield,  West  Springfield,  South 
Hadley,  Chicopee,  Westfield,  Holyoke. 
Agawam,  Southwick,  Longmeadow,  and 
East  Ixingmeadow,  Massachusetts. 

n 

It  is  further  ordered  that: 
A.  Respondents  shall  divest, 
absolutely  and  in  good  ^th.  within 
thirty  (30)  days  from  the  date  this  Order 
becomes  fiiul: 

(1)  To  Star  Mari:ets  Company, 
pursuant  to  a  letter  of  intent  dated  July 
2,1996: 

(a)  Edwards  supermsrket  number  821 
located  at  295  Armistice  Boulevard. 

'  Pawtucket.  RI; 

(b)  Edwards  supennarket  number  751 
located  at  200  Nianttc  Avenue. 
Providence,  RI: 

(c)  Edwards  supermarket  number  815 
located  at  1810  Plainfield  Pike. 
Cranston,  RI; 

(d)  Edwards  supermarket  number  817 
located  at  418  Kingstown  Road, 
Wakefield,  RI; 

(e)  Edwards  supennarket  number  779 
located  at  1401  Bald  Hill  Road, 
Warwick.  RI; 

(f)  Edwards  supermarket  number  820 
located  at  1000  Division  Street.  East 
Greenwich,  RI;  and 

(g)  Stop  ft  Shop  supermarket  number 
458  located  at  Routs  6  &  1  Commercial 
Way,  Seekonk.  MA. 

(2)  To  Bozzuto's  Inc.,  pursuant  to  a 
letter  of  intent  dated  July  1,  1996: 

(a)  Edwards  supermarket  number  295 
located  at  207  Hartford  Turnpike. 
Vernon.  CT; 

(b)  Edwards  supermarket  number  362 
located  at  Newbrite  Plaza.  60  East  Main 
Street.  New  Britain,  CT; 

(c)  Edwards  supermarket  nimiber  748 
located  at  333  North  Main  Street,  West 
Hartford,  CT;  and 

(d)  Edwards  supermarket  number  768 
located  at  750  Queen  Street. 
Southington,  CT. 

(3)  To  Shaw's  Supermarkets,  Inc. 
pursuant  to  a  latter  of  intent  dated  July 
2,1996: 


(a)  Edwards  supennarket  nimiber  725 
located  at  40  Ha:urd  Avenue,  Enfield, 
CT; 

(b)  Edwards  supermarket  niunber  742 
located  at  953  Wolcott  Road,  Wateibury, 
CT; 

(c)  Edwards  supermarket  ntmiber  758 
located  at  538  Boston  Post  Road, 
Orange,  CT; 

(d)  Edwards  supermarket  number  773 
located  at  875  Bridgeport  Avenue, 
Shelton,  CT; 

(e)  Stop  k  Shop  supermarket  number 
665  located  at  55  Welles  Street, 
Glastonbury,  CT; 

(f)  Edwards  lease  agreement  for 
premises  located  in  the  former  Rich's 
Department  Store,  Wakefield  Mall, 
Tower  Hill  Road,- South  Kingstown,  RI; 

(g)  Edwards  supermarket  number  312 
located  at  1100  Bamum  Avenue, 
Stratford,  CT; 

(h)  Edwards  lease  agreement  for  the 
former  Grand  Union  store  site  located  at 
800  Bamum  Avenue,  Stratford,  CT; 

(i)  Edwards  supermarket  number  200 
located  at  1975  Black  Rock  Turnpike, 
Fairfield,  CT; 

(j)  Edwards  supermarket  number  299 
located  at  1167  Main  Street,  Watertown, 
CT; 

(k)  Edwards  supermarket  number  823 
located  at  266  East  Main  Street,  Clinton, 
CT: 

(1)  Edwards  supermarket  number  749 
located  at  60  C:antor  Drive,  Willimantic, 
CT; 

(m)  Edwards  supermarket  number  783 
located  at  245  Kane  Street,  West 
Hartford,  CT;  and 

(n)  Edwards  supermarket  number  317 
located  at  976  North  Colony  Road, 
Wallingford,  CT. 

(4)  To  Big  Y  Foods,  Inc.,  pursuant  to 
a  letter  of  intent  dated  Jime  7, 1996,  as 
modified  by  letters  of  July  2, 1996: 

(a)  Edwards  supennarket  number  728 
located  at  830  Boston  Post  Road, 
Guilford,  CT; 

(b)  Edvtrards  supermarket  number  722 
located  at  650  Memorial  Drive, 
Chicopee,  MA; 

(c)  Edwards  supermarket  number  704 
located  at  West  Main  Route  44,  Avon, 
CT; 

(d)  Edwards  supermarket  nimiber  368 
located  at  3  Kent  Road,  New  Milford, 
CT;and 

(e)  Edwards  supennarket  number  329 
located  at  265  Ellington  Road,  East 
Hartford,  CT. 

B.  If  Respondents  have  not  divested 
the  Assets  to  be  Divested  pursuant  to 
Paragraph  11. A..  Respondents  shall 
divest  the  Assets  to  be  Divested  within 
thirty  (30)  days  bom  the  date  this  Order 
becomes  final  to  an  acquirer  or  acquirers 
that  receive  the  prior  approval  of  the 
Commission  and  only  in  a  manner  that 


receives  the  prior  approval  of  the 
Commission. 

C.  The  purpose  of  the  divestiture  of 
the  Assets  to  be  Divested  is  to  ensure 
the  continuation  of  the  Assets  to  be 
Divested  as  ongoing  viable  enterprises 
engaged  in  the  Supennarket  business 
and  to  remedy  any  lessening  of 
competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission's  complaint 

m 

It  is  further  ordered  that: 

A.  If  Respondents  have  not  divested 
absolutely  and  in  good  foith  the  Assets 
to  be  Divested  pursuant  to  Paragraph  H 
of  this  Order,  the  Commission  may 
appoint  a  trustee  to  divest  the  Assets  to 
be  Divested.  In  the  event  that  the 
Commission  brings  an  action  pursuant 
to  $  5(/)  of  the  Federal  Trade 
Commission  Act.  IS  U.S.C.  $45(;),  or 
any  other  statute  enforced  by  the 
Commission,  Respondents  shall  consent 
to  the  appointment  of  a  trustee  in  such 
action.  Neither  the  appointment  of  a 
trustee  nor  a  decision  not  to  appoint  a 
trustee  under  this  Paragraph  shall 
preclude  the  Commission  from  seeking 
civil  penalties  or  any  other  relief 
available  to  it,  including  a  court- 
appointed  trustee  pursuant  to  §  5(f)  of 
the  Federal  Trade  Commission  Act,  or 
any  other  statute  enforced  by  the 
Commission,  for  any  failure  by 
Respondents  to  comply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  m.A.  of  this  Order, 
Respondents  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Respondents,  which  consent  shall  not 
be  unreasonably  withheld.  The  tnistee 
shall  be  a  person  mth  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Respondents  have  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  receipt  of  written  notice  by 
the  stafi  of  the  Commission  to 
Respondents  of  the  identity  of  any 
proposed  trustee.  Respondents  shall  be 
deemed  to  have  consented  to  the 
selection  of  the  proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Assets  to  be  Divested. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee.  Respondents 
shell  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission,  and  in  the  case  of  a  coiut- 
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appointed  trustee,  of  the  couii,  traiuiiBrs 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  efiect 
the  divestiture  required  by  this  Order. 

4.  The  trustee  scsll  have  twelve  (12) 
months  &om  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III.B.3.  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If, 
however,  at  the  end  of  the  twelve  (12) 
month  period,  the  trustee  has  submitted 
a  plan  of  divestiture  or  believes  that 
divestiture  can  be  achieved  within  a 
leaaonable  time,  the  divestiture  period 
may  be  extended  by  the  Conunission,  or 
in  the  can  of  a  court-appointed  trustee, 
by  the  court;  provided,  however,  the 
Conunission  may  extend  this  period 
only  two  (2)  times  for  up  to  six  (6) 
months  each  time. 

5.  The  tr\istee  shall  have  iiiU  and 
complete  access  to  the  Assets  to  be 
Divested  and  to  the  personnel,  books, 
records  and  facilities  related  to  the 
Assets  to  be  Divested  or  to  any  other 
relevant  information,  as  the  trustee  may 
reasonably  tequest.  Respondents  shall 
develop  such  Bnancial  or  other 
information  as  such  trustee  may 
reasonably  request  and  shall  oxiperate 
with  the  trustee.  Respondents  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestiture.  Any  delays  in  divestituie 
caused  by  Respondents  shall  extend  the 
time  for  divestiture  under  this 
Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or.  for  a  couri-appointod  trustee,  by  the 
court. 

p.  The  trustee  shall  use  his  or  her  best 
efibrts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  Respondents' 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestitures  shall  be  made  to  an  acquirer 
or  acquirers  that  receive  the  prior 
approval  of  the  Commission  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission.  In  the 
event  that  the  trustee  receives  bona  fide 
offers  from  more  than  one  acquiring 
entity,  the  trustee  shall  submit  all  such 
bids  to  the  Commission,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  acquiring  entity  for 
the  Assets  to  be  Divested,  the  trustee 
shall  divest  to  the  acquiring  entity  or 
entities  selected  by  Respondents  from 
among  those  approved  by  the 
Commission. 

7.  In  the  event  the  trustee  determines 
that  he  or  she  is  unable  to  divest  the 
Assets  to  be  Divested  as  described  in 
Paragraph  Q  in  a  matmer  consistent  with 
the  terms  of  this  Order,  the  trustee  may 


on  his  or  her  own  initiative,  or  at  the 
direction  of  the  Commission,  divest  any 
additional  or  substitute  supermarkets  of 
the  Respondents  located  in  the 
respective  overlap  areas  and  eflsct  such 
arrangements  as  an  necessary  to  satisfy 
the  requirements  of  this  Order. 

8.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondents,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  Respondents,  and  at 
reasonable  fees,  such  consultants, 
acooimtants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
and  other  representatives  and  assistants 
as  ate  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
the  Respondents,  and  the  trustee's 
power  shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  Assets  to  be  Divested,  and 
may  include  an  incentive  anangement 
relating  to  price. 

9.  Respondents  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  cotmection  with,  the  performance  of 
the  trustee's  duties,  all  reasonable  fees 
of  coimsel  and  other  expenses  incurred 
in  cotmection  with  the  preparation  for, 
or  defense  of  any  claim,  whether  or  not 
resulting  in  any  liability,  except  to  the 
extent  that  such  liabilities,  losses, 
damages,  claims,  or  expenses  result 
from  misfeasance,  gross  negligence, 
willful  or  wanton  acts,  or  bad  faith  by 
the  trustee. 

10.  If  the  trustee  ceases  to  act  or  {ails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  ni.A.  of  this 
Order. 

1 1 .  The  Commission  or,  in  the  case  of 
a  court -appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  Orders  or  directions  as  may 
be  reasonably  necessary  or  appropriate 
to  accomplish  the  divestiture  required 
by  this  (Mat. 

12.  llie  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Assets  to  be  Divested. 


13.  The  trustee  shall  report  in  writing 
to  Respondents  and  the  Commission 
every  forty-five  (45)  days  oonoeming  the 
trustee's  e&oita  to  accomplidi 
divestiture. 

IV 

It  Is  further  ordered  that: 

A.  Pending  divestiture  of  the  Assets  to 
be  Divested,  Respondents  shall  take 
such  actions  as  are  necessary  to 
maintain  the  viability,  competitiveness, 
and  marketabiUty  of  the  Assets  to  be 
Divested  consistent  with  Paragraphs  II. 
and  m.  of  this  Order  and  to  prevent  the 
destruction,  removal,  wasting, 
deterioration,  or  impairment  of  the 
Assets  to  be  Divested  except  in  the 
ordinary  course  of  business  and  except 
for  ordinary  wear  and  tear. 

B.  Respondents  shall  comply  with  all 
the  terms  of  the  Asset  Maintenance 
Agreement  attached  to  this  Order  and 
made  a  part  hereof  as  Appendix  I.  The 
Asset  Maintenance  Agreement  shall 
continue  in  efbct  until  such  time  as  all 
Assets  to  be  ENvested  have  been 
divested  as  lequind  by  this  Order. 


It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final.  Respondents  shall  not, 
vtrithout  providing  advance  vnitteo 
notification  to  the  Commission,  directly 
or  indirectly,  through  subsidiaries, 
partnerships,  or  otherwise: 

A.  Acquire  any  ownership  or 
leasehold  interest  in  any  bcility  that  has 
operated  as  a  supermarket  within  six  (6) 
months  of  the  dale  of  such  proposed 
acquisition  in  the  Overlap  Areas:  or 

B.  Acquire  any  stock,  snare  capital, 
equity,  or  other  interest  in  any  entity 
thjat  owns  any  interest  in  or  operates  any 
supermarket  or  owned  any  interest  in  or 
operated  any  supermarket  within  six  (6) 
months  of  such  proposed  acquisition  in 
the  Overlap  Areas. 

Provided,  however,  that  advance 
written  notification  shall  not  apply  to 
the  construction  of  new  facilities  by 
Respondents  or  the  acquisition  of  or 
leasing  of  a  facility  that  has  not  operated 
as  a  supermarket  within  six  (6)  months 
of  Respondents'  offer  to  purchase  or 
lease. 

Said  notification  shall  be  given  on  the 
Notification  and  Report  Form  set  forth 
in  the  Appendix  to  Part  803  of  Title  16 
of  the  Code  of  Federal  Regulations  as 
amended  (hereinafter  referred  to  as  "the 
Notification"),  and  shall  be  prepared 
and  transmitted  in  accordance  with  the 
requirements  of  that  part,  except  that  no 
filing  fee  will  be  required  for  the 
Notification.  The  NotificaUon  shall  be 
filed  with  the  Secretary  of  the 
Commission  and  need  not  be  made  to 
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the  United  States  Department  of  Justice. 
The  Notification  is  required  only  of 
Respondents  and  not  of  any  other  party 
to  the  transaction.  Respondents  shall 
provide  the  Notification  to  the 
Commission  at  least  thirty  days  prior  to 
acquiring  any  such  interest  (hereinafter 
referred  to  as  the  "first  waiting  period"). 
If,  within  the  first  waiting  period, 
representatives  of  the  Commission  make 
a  written  request  for  additional 
information.  Respondents  shall  not 
consummate  the  transaction  until 
twenty  days  after  substantially 
complying  with  such  request  for 
additional  information.  Early 
tarminatioo  of  the  waiting  periods  in 
this  Paragraph  may  be  requested  and, 
where  appropriate,  granted  by  letter 
from  the  Bureau  of  Competition. 
Provided,  however,  that  prior 
notification  shall  not  be  required  by  this 
Paragraph  for  a  transaction  for  which 
notification  is  required  to  be  made,  and 
has  been  made,  pursuant  to  Section  7A 
of  the  Clayton  Act,  IS  U.S.C  §  18a. 

VI 

It  is  fuMher  ordered  that  Respondents 
shall  be  bound  by  the  terms  and 
obligations  of  the  Consent  Order  issued 
by  the  Commission  in  The  Stop  h  Shop 
Companies,  Inc.,  et  a]..  Docket  No. 
0-3649. 

vn 

It  is  further  ordered  that: 

A.  Within  forty-five  (45)  days  after  the 
date  this  Order  becomes  final  and  every 
forty-five  (45)  days  thereafter  until 
Respondents  have  fully  complied  with 
the  provisions  of  Paragraphs  n.  or  m.  of 
this  Order,  Respondents  shall  submit  to 
the  Conunission  verified  written  reports 
setting  forth  in  detail  the  maimer  and 
form  in  which  they  intend  to  comply, 
are  complying,  and  have  complied  with 
Paragraphs  U.  and  IB.  Respondents  shall 
include  in  their  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
the  efforts  being  made  to  comply  with 
Paragraphs  n.  and  IB.  of  the  Order, 
including  a  description  of  proposals  for 
divestitures  and  the  identity  of  all 
parties  contacted.  Respondents  shall 
include  in  their  compliance  reports 
copies  of  all  written  commimications  to 
and  from  such  parties  concerning 
divestiture. 

B.  One  year  (1)  from  the  date  this 
Order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  Order  becomes  final,  and 
at  other  times  as  the  Commission  may 
require.  Respondents  shall  file  verified 
written  reports  with  the  Commission 
setting  forth  in  detail  the  manner  and 


form  in  which  they  have  complied  and 
are  complying  vritn  this  Order. 

vm 

It  is  further  ordered  that  Respondents 
shall  notify  the  Coiimiission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  Respondents  such  as 
dissolution,  assignment,  sale  resulting 
in  the  emergence  of  a  successor 
corporation  to  Respondents,  or  the 
creation  or  dissolution  of  subsidiaries  or 
any  other  change  in  Respondents  that 
may  affect  compliance  obligations 
arising  out  of  the  Order. 

K 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compUaiux  with  this  Order, 
Respondents  shall  permit  any  duly 
authorized  representative  of  the 
Commission: 

A.  Up£>n  five  days'  written  notice  to 
Respondents,  access,  during  office  hours 
and  in  the  presence  of  counsel,  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents  relating  to  any  matters 
contained  in  this  Order;  and 

B.  Upon  five  days'  written  notice  to 
Respondents  and  without  restraint  or 
interference  from  Respondents,  to 
interview  Respondents  or  officers, 
directors,  or  employees  of  Respondents 
in  the  presence  of  counsel. 

Appmdixl 

Aaaat  MaiBtatance  Apveaiflnl 

This  Asset  Maintenance  Agreeroent 
("Agreement")  is  by  and  between  Koninklijka 
Ahold  nv  ("Royal  Ahold"),  a  corporation 
oi^ganized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  The 
Netherlands,  with  its  office  and  principal 
place  of  business  located  at  Alb^  Heiinwrag 
1, 1S07  EH  Zaandam,  The  Netherlands: 
Ahold  USA,  Inc.  ("Ahold  USA"),  a 
corporation  organized,  existing,  and  doing 
Imsiness  under  and  by  virtue  of  the  laws  of 
Delawaiv.  with  its  office  and  principal  place 
of  business  located  at  One  Atlanta  Plaza.  950 
East  Paces  Ferry  Road,  Suite  2575.  Atlanta. 
GA  30326:  and  the  Federal  Trade 
Commission  ("Commission"),  an 
independent  agency  of  the  United  States 
Goveroment,  established  under  the  Federal 
Trade  Commission  Act  of  1914, 15  U.S.C 
$41.  efssq.  (collectively  "the  Parties"). 


Whereas.  Royal  Ahold  and  Ahold  USA, 
pursuant  to  an  agreement  dated  on  or  about 
March  27. 1996.  agi«ed  to  acquire  the  voting 
stock  of  The  Stop  k  Shop  Companies,  Inc. 
("the  Acquisition"):  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to  datermina  if 
it  would  violate  any  of  the  statutes  enfbicad 
by  the  Commlsaion;  and 


Whereas,  if  the  Commission  accepts  the 
attached  Agtaomant  Containing  Cnnaenr 
Order,  the  Commission  is  taquired  to  plaov 
it  on  tha  public  rococd  {or  a  period  of  sixty 
(60)  days  for  public  comment  end  may 
suboaquently  withdraw  such  acceptance 
pursuant  to  the  provisions  of  Section  2M  of 
the  Commission's  Ruler,  and 

Whereas,  the  Commission  is  coocanud 
that  if  an  agreement  is  not  reached  preserving 
the  status  quo  ante  of  the  Assets  to  be 
Divested  es  dascriliad  in  the  attached 
Agreement  Cootaining  tjooseat  Oder 
("Assets")  during  tlia  period  prior  to  their 
divestitures,  any  divestiture  resulting  firasn 
any  administrative  proceeding  challenging 
the  legality  of  the  Acquisition  might  not  he 
poesible.  or  might  produce  a  less  than 
effective  remedy:  and 

Whereas,  tJie  Commission  is  concerned 
that  prior  to  divestiture  to  the  acquirer  or 
acquirera,  it  may  be  necessary  to  preserve  the 
continued  viability  and  competitiveness  of 
the  Assets:  and 

Whereas,  the  purpose  of  this  Agreement 
and  of  the  Consent  Order  is  to  praserve  the 
Assets  pending  the  divestitures  to  the 
acquirer  or  acquirers  approved  by  the  Federal 
Trade  Commission  under  the  terms  of  tlie 
Order,  in  order  to  remedy  any 
anticompetitive  effects  of  tlie  Acquisition: 
and 

Whaieaa,  Royal  Ahold  and  Ahold  USA 
entering  into  this  Agreement  shall  in  no  way 
be  ooostrued  as  an  admission  by  Royal  Ahold 
or  Ahold  USA  that  the  Acquisition  b  illogal: 
and 

Whereas.  Royal  Ahold  and  Ahold  USA 
understand  tiist  no  act  or  transaction 
contemplated  by  this  Agreement  shall  be 
deemed  inunune  or  exempt  from  the 
provisions  of  the  antitrust  laws  or  the  Federal 
Trade  Commission  Act  by  reason  of  anything 
contained  in  this  Agreement: 

Now,  therefore,  in  consideration  of  the 
Commission's  agreement  that,  unless  the 
Commission  determines  to  refect  the  Consent 
Order,  it  will  not  seek  further  relief  from  the 
parties  with  respect  to  the  Acquisition, 
except  that  the  Commission  iruy  exercise  any 
and  oil  rights  to  enforce  tliis  Agreement  and 
the  Consent  Order  armaxed  iiereto  and  made 
a  port  thereof,  the  Parties  agree  as  follows; 

Tama  of  AgreananI 

1.  Royal  Ahold  and  Ahold  USA  agree  to 
execute,  and  upon  its  issuance  to  be  txnuul 
by.  the  attached  Consent  Order.  The  Parties 
further  agree  that  each  term  defined  in  the 
attached  Consent  Order  shall  have  tiie  same 
meaning  in  this  Agreement. 

2.  Unless  the  Commission  brings  an  action 
to  seek  to  enjoin  the  proposed  Acquisition 
pursuant  to  Section  13(b)  of  the  Federal 
Trade  Commission  Act.  IS.  U.S.C  $  53(b). 
and  obtoins  a  temporary  restraining  order  or 
preliminary  injunction  blocking  the  proposed 
Acquisition.  Royal  Ahold  and  Ahold  USA 
will  be  bee  to  close  the  Acquisition  after  July 
15,  1996. 

3.  Royal  Ahold  and  Ahold  USA  agree  that 
from  the  date  this  Agreement  is  signed  until 
the  earlier  of  the  dates  listed  in 
subparagraphs  3.a-3.b,  they  will  comply  with 
the  provisions  of  this  Agreement: 

0.  tluee  business  days  after  the 
commission  withdraws  its  acceptance  of  the 
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Consent  Oder  pursuant  to  tb«  provlskKU  of 
5«cdon  2.34  of  the  CommiMioo's  Rules;  or 

b.  on  the  dsy  the  divestitures  set  out  in  the 
Cooaent  Order  have  been  completed. 

4.  Prom  the  time  RoyaJ  Ahold  and  Ahold 
USA  acquire  The  Stop  k  Shop  Con^ianies, 
Inc..  until  the  diveetiture  set  oat  in  the 
Consent  Order  hat  been  oomptated.  Royal 
Ahold  and  AhoM  USA  atnU  maintain  the 
viability  tad  marketability  of  the  Aseets,  and 
■hall  not  cause  the  wasting  or  detarioratkui 
of  the  Aseets,  nor  shall  th^  sail.  tnnaiBr, 
encumber  or  otherwise  impair  their 
marketability  or  viability. 

5.  From  the  time  Royal  Ahold  and  Ahold 
USA  acquire  The  Stop  k  Shop  Companies. 
Inc.  until  the  divestiture  set  out  in  the 
Couant  Order  has  been  compIeCad.  Royal 
Ahokl  and  Ahold  USA  shall  maintain  the 
competitiveDBSs  of  die  Assets.  TlUs  includes 
but  is  not  limited  to  the  maintaining  of 
pramotions  and  discount  policias  (e^.. 
double  and  triple  coupon  policies  and  stars 
coup<Mi  promotions)  as  well  as  the 
cootinuBtioo  of  specific  store  services  [e.g.. 
hours  of  operation  and  operation  of  ^Mcific 
dapartnwmts). 

0.  Should  the  Cnmmissioo  seek  in  any 
proceeding  to  compel  Royal  Ahold  and 
Ahold  USA  to  divest  themselves  of  the 
Assets  or  to  seek  any  other  iniunctive  or 
equitable  relist  Royal  Ahold  and  Ahold  USA 
shall  not  raise  any  ob)ectioo  based  upon  the 
expiration  of  the  applicable  Hart-Scott- 
Roidino  Antitrust  Improvements  Act  waiting 
period  or  the  £act  that  the  Commission  has 
not  sou^t  to  enjoin  the  Acquisition.  Royal 
Ahold  and  Ahold  USA  also  waive  all  h^ts 
to  contest  the  validity  of  this  Agreement 

7.  For  the  purpoae  of  determining  or 
securing  compliance  with  this  Agreement, 
tubiect  to  any  legally  recognized  privilege, 
and  upon  written  request  with  reasonable 
notice  to  Royal  Ahold  or  Ahold  USA  and  to 
their  principal  o£5ces.  Royal  Ahold  and 
Ahold  USA  shall  permit  any  duly  authorized 
representative  or  refnesentalives  of  the 

fV>inini— i/w>; 

a.  upon  three  (3)  days'  nodca  to  Royal 
Ahold  or  Ahold  USA,  access  during  the 
office  hours  of  Royal  Ahold  or  Ahold  USA, 
in  the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
coRMpoodence.  fflerooranda  and  other 
reoonb  and  documents  in  the  possession  or 
under  the  control  of  Royal  Ahold  or  Ahold 
USA  relating  to  compliance  with  this 
Agreement;  and 

b.  Upon  five  (5)  days*  notice  to  Royal 
Ahold  or  Ahold  USA  and  without  restraint 
or  interfsreDce  from  them,  to  interview 
officers  or  employees  of  Royal  Ahold  or 
Ahold  USA,  who  may  have  counsel  present, 
regarding  any  such  matters. 

8.  This  A^eement  shall  not  be  binding 
until  spproved  by  the  CommisakHL 

Anaiyais  To  Aid  PiAUc  CoMMM  as  Ite 
PreviriaiiaUy  Accspted  Caoam  Ordv 

Tlie  Federal  Trade  Commissiott  ("the 
Commisaion")  has  accepted  for  public 
comment,  from  KonlnkU}ke  Ahold  qv  and 
Ahold  USA.  Inc.  Inc  (collectively  reb^rrad  to 
as  "Ahold"),  an  agreemest  containing  s 
consent  order.  The  agreement  is  designed  to 
remedy  any  anticompetitive  efbct  ■*-^ming 


boa  Ahold's  proposed  acquisition  of  The 
Stop  k  Shop  Companias,  Inc  ("Stop  It 
SbOT"). 

This  agreement  has  been  pieced  on  the 
pt^lic  record  for  lixty  days  for  reception  of 
commenis  from  interested  persons.  The 
Commisaion  is  requesting  public  comment 
on  the  entire  consent  agreement,  including 
the  pmpnaeri  divestitures  as  well  as  the 
proposed  puxcfaasan  of  thaee  aseets. 

CommaDta  racaived  during  this  period  will 
become  part  of  tha  public  record.  After  sixty 
dasra,  thaOnmisaion  will  again  reviaw  the 
agzaamant  and  tha  oommenCi  received  and 
will  decide  vrtietber  it  should  withdraw  from 
the  agreement  or  make  final  the  agreemant'i 
order. 

Complaint's  AliepjtionM 

The  Commission's  proposed  complaint 
allafas  that  Ahold  and  Stop  k  Shop  ere  direct 
oocQpetitora  for  the  retail  sale  of  food  and 
ffoomy  items  in  supermarkets  in  the  market 
areas  of  (1)  New  Milfiard.  Connecticut;  (2) 
Windham  and  MansReld.  Connecticut;  (3) 
WalUngford  and  Meriden,  Connecticut;  (4) 
Waterbury,  Watertown  end  Naugatuck, 
Coimecticut  (S)  the  greater  Hartford. 
Connecticut  area,  which  includes  Hartford. 
New  Britain.  Newiogton.  Wethenfield. 
Parmingtoo,  West  Hartford.  BloonLfield, 
Windsor,  South  Windsor,  East  Hartford. 
Maocbeeter,  Glastoabury.  and  Vernon, 
Coimecticut:  (e)  Avon  and  Simbeury, 
Connecticut;  [7)  Enfield.  Somers,  East 
Windsor.  Suffietd,  and  Windsor  Locks, 
Coimecticut;  (8}  Southlngton  and  Ptainville. 
Connecticut;  (9)  Milfbrd,  Orange.  West 
Haven,  and  New  Haven,  Connecticut;  (10) 
East  Haven,  Stanford,  Guilford,  Madison, 
Clfnton.  and  Old  Saybrook.  Connecticut:  (1 1 1 
Fairfield,  Stratford,  Bridgeport.  Tmmbull. 
and  Sbelton.  Connecticut;  (12)  South 
Kingstown  and  Narrangansetl,  Rhode  Island: 

(13)  the  greater  Providence.  Rhode  Island 
area,  which  includes  East  Pnividence, 
Providence.  Pawtucket,  Warwick,  Cranston. 
Central  Falls.  Lincohi,  Smithfield. 
Harrington.  Bristol,  Cumberland.  North 
Providence,  Johnston.  West  Warwick.  East 
Greenwich,  and  Coventry,  Rhode  Island  and 
Attleboro  and  Seakonk,  Massachusetts;  and 

(14)  Chicopee,  Maaaachusetts.  In  theee  areas. 
the  proposed  acquisition  would  leave  a 
sin^  firm  with  a  market  share  substantially 
greater  than  35  percent  and  would  bcllitate 
unilataral  anticompetitive  behavior  or 
coordinated  interaction.  According  to  the 
draft  complaint,  these  markets  are  highly 
concentrated  and  entry  is  difficult  or 
unlikely.  The  Commission  has  reason  to 
believe  that  the  acquisition  agreement 
violates  Section  5  of  the  Federal  Trade 
CoramiBsion  Act  and  the  acquisition,  if 
consummated,  would  have  anticompetitive 
effects  and  would  violate  Section  7  of  the 
Qayton  Act  ind  Section  5  of  the  Federal 
Trade  Commission  Act,  unless  an  effective 
remedy  eliminates  such  anticompetitive 
efbcU. 

Settlement  A^aement 

The  agreement  containing  consent  order 
would,  if  finally  accepted  by  the 
Commisaion.  settle  charges  that  the 
acquisition  may  substantially  lessen 
competitian  in  the  fourtaeo  markets. 


Pmpo9»d  ZMvestifure  and  Propoeed 
PuTchaaes  of  Divegted  Asaet$ 

The  agreement  containing  conaant  order 
aeeka  to  ramedy  the  Conunisakm's 
competitiva  coocams  about  the  acquisition 
by  laquirlng  diveatiturB  of  specified  stores  in 
each  market.  As  with  the  recent  consent 
agraamants  accepted  by  the  Commiaaion  in 
The  ScottM  Company  (Docket  No.  C-3613). 
Dtinois  Tool  Works.  Inc.  (Docket  No.  0-3651), 
and  most  recently  F^esenius  AG  (File  No. 
961-0053),  the  propoaed  order  identifies  both 
the  asaeu  to  be  divested  and  specific 
compeniea  to  be  reoommeDded  to  the 
Conunission  as  purchasers  for  these  assets. 
The  identification  of  specific  buyers  for  the 
assets  to  be  divested  will  allow  the  public  to 
comment  on  the  effectiveness  of  the 
proposed  relief  in  the  context  of  specific 
proposed  purchasers.  It  also  minimizes  the 
delay  in  restoring  competition  lost  by  the 
transaction  and  lessens  the  risk  of 
unsuccessful  divestiture. 

Under  the  terms  of  the  propoaed  order. 
Ahold  roust  divest  to  Star  Markets  Company 
(1)  its  supermarket  located  at  295  Armistice 
Boulevard.  Pawtucket,  Rhode  Island:  (2)  its 
supermarket  located  al  200  Niantic  Avenue, 
Providence,  Rhode  Island:  (3)  its  supermarket 
located  at  1610  Plainfield  Pike,  Cranston, 
Rhode  Island:  (4)  its  supermaiket  located  at 
416  Kingstown  Road,  Wakefield.  Rhode 
Island:  (5)  its  supermarket  located  at  1401 
Bald  HUl  Road,  Warwick,  Rhode  Island;  (6) 
its  supermArket  located  at  1000  Division 
Street.  East  Greenwich.  Rhode  bland;  and  (7] 
the  Stop  ft  Shop  supermarket  located  at 
Route  6  and  1  Commercial  Way.  Seekonk. 
Massachusetts.  Star  Markets  Company.  Inc. 
is  a  corporation  with  headquarters  at  625  Mt. 
Auburn  Street,  Cambridge,  Massachusetts. 
Under  the  terms  of  the  proposed  order. 
Ahold  must  also  divest  to  Bozzuto's  Inc.  (1) 
its  supermarket  located  at  207  Hartford 
Turnpike.  Vernon,  Connecticut;  (2)  its 
supermarket  located  at  Newbrite  Plaza.  60 
East  Main  Street,  New  Britain,  Connecticut; 
(3)  its  supermarket  located  at  333  North  Main 
Sfreet,  West  Hartford.  Connecticut:  and  (4)  its 
supermarket  located  at  7S0  Queen  Street, 
Southington,  Connecticut.  Bozzuto's  Inc.  is  a 
corporation  with  headquarters  al  275 
Schoolhouse  Road,  Cheshire.  ConnacticuL 

Under  the  terms  of  the  proposed  order, 
Ahold  must  also  divest  to  Shaw's 
Supermarkets,  Inc  (1)  its  supermarket 
located  at  40  Hazard  Avenue,  Enfield. 
Connecticut:  (2)  its  supermarket  located  at 
953  Wolcott  Road.  Waterbury.  Connecticut; 
(3)  its  supermarket  located  at  538  Boston  Post 
Road.  Orange,  Connecticut:  (4)  its 
supermarket  located  at  875  Bridgeport 
Avenue.  Sbelton,  Connecticut;  (5)  Stop  ft 
Shop  supemoarket  number  665  located  at  55 
Welles  Street.  Glastonbury.  Connecticut;  (6) 
its  lease  agreement  for  the  premises  located 
in  the  former  Rich's  Department  Store 
located  at  the  Wakefield  Mall,  Tower  HUl 
Road.  South  Kingstown.  Rhode  Island;  (7)  its 
•upatmarkat  localad  at  1100  Bamum  Avanue. 
Stratford.  Connecticut:  (6)  iu  leaaa  agreamant 
for  the  Grand  Union  Store  site  located  at  600 
Bamum  Avenue,  Stratford,  Connecticut;  (9) 
its  supermarket  located  at  1975  Black  Rock 
Turnpike,  Fairfield.  Connecticut:  (10)  its 
supannariLet  located  at  1167  Main  Street. 
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Watertown,  Connecticut;  (11)  its  supermarket 
located  at  266  East  Main  Street,  Clinton. 
Connecticut;  (12)  its  supermarket  located  60 
Canter  Drive,  Willimantic,  Connecticut;  (13) 
its  eupannarket  located  at  245  Kane  Street, 
Wast  Hartford.  Connecticut:  and  (14)  its 
aupaimarkat  located  at  B76  North  Colony 
Road.  WalUngford,  ConnacticDt  Shaw's 
Supatmarkata,  Inc..  is  a  oorporation  with 
headquarters  at  140  Laurel  Stieet.  East 
Bridgwater.  Mataachusatts. 

Unidar  the  terms  of  the  propoeed  order. 
Ahold  must  also  divest  to  Big  Y  Foods,  Inc 
(1)  its  supermarket  located  at  830  Boston  Post 
Road,  Guilford.  Connecticut:  (2)  its 
supennaricat  located  at  650  Memorial  Drive, 
Chicopee,  Massachusetts;  (3)  its  supermarket 
located  at  West  Main  Route  44,  Avon. 
Connecticut;  (4)  its  supermarket  located  at  3 
Kant  Road,  New  Milford.  Connecticut;  and 
(5)  its  supermarket  located  at  265  Ellington 
Road,  Bast  Hartford,  Connecticut  Big  Y 
Foods,  Inc..  is  a  corporation  with 
headquarten  at  260  Chestnut  Street. 
Springfield,  Massachusetts. 

The  purpose  of  the  divestitures  to  these 
purchasers  is  to  ensiire  the  continuation  of 
the  Assets  to  be  Divested  as  ongoing  viable 
sntarprises  engaged  in  the  supermarket 
business  and  to  remedy  any  lessening  of 
competition  resulting  from  the  acquisition  as 
alla^sd  in  the  Commission's  complaint. 

Star,  Bozzuto's,  Shaw's,  end  Big  Y  already 
own  and  operate  supermarkets.  1^ 
managament  bf  each  axnpany  haa  substantial 
experience  in  the  supannarket  business.  Star 
and  Bozzuto's  do  not  operate  supermarkets  in 
the  areas  where  the  stores  they  an  buying  are 
located.  Big  Y  and  Shaw's  opente,  or  will 
shortly,  in  a  few  of  the  markets  where  they 
an  buying  divested  supermarkets.  In  these 
markets,  however,  Big  Y  and  Shaw's  are  not 
now  significant  competitors,  and  the 
addittooal  stores  will  make  them  more 
competitive  against  the  combined  Ahold/ 
Stop  ft  Shop. 

Under  the  terms  of  the  proposed  order. 
Ahold  must  divest  the  assets  to  be  divested 
within  thirty  (30)  days  after  the  proposed 
Order  is  made  final  by  the  Commission. 
Because  the  proposed  order  contemplates 
divestiture  within  30  days  to  purchasers  that 
have  already  been  identified  to  the 
Commission,  and  because  tha  proposed  order 
indudea  a  strong  trustee  provision  and  an 
Asaet  Maintenance  Agreement,  the 
CommissitHi  has  not  required  a  hold  separate 
agreement  in  this  case.  Under  the  propoeed 
order,  if  any  of  the  divestitures  are  not 
accomplished  within  30  days  after  the  order 
is  made  final,  then  the  Commission  may 
appoint  a  trustee  to  divest  the  remaining 
assets.  The  trustee  may,  on  his  or  her  own 
Initiative  or  at  the  direction  of  the 
Commission  (and  subfect  to  Commission 
approval  afier  a  30-day  public  comment 
period),  add  or  substitute  supermarkets  in  the 
overlap  areas  listed  in  the  older  so  as  to 
accomplish  the  required  divestitures.  This 
provision  is  important  to  insure  that  the 
divestitures  will  be  made.  Ahold  is  unlikely 
to  permit  the  deterioration  of  any  of  the 
supermarkets  to  be  divested,  because  to  do  so 
could  ultimately  invite  a  divestiture  trustee 
to  make  a  substitution,  leaving  Ahold  with  a 
store  that  had  been  allowed  to  detacionte. 


The  fact  that  the  trustee  provtskoo  can  ba 
invoked  quickly,  i.e..  vrithin  30  days,  alao 
gives  Ahold  an  iocantive  to  complete  the 
divestitures  in  a  timely  manner. 

The  purpoee  of  this  analysis  is  to  invite 
public  coounent  concerning  the  propoaed 
order.  This  analysis  is  not  Intended  to 
constitute  an  official -intarpratotkm  of  the 
agreement  and  order  or  to  modify  tbatr  tanns 
in  any  way. 
DeataldS-CUrk. 
Secretary. 
[FR  Doc  96-1SS57  FUed  7-24-W:  6:45  ami 


[Ftta  l«0. 962-3002] 

Syncronys  Soflcorp;  RainM'  Poftnr; 
DwiM  Q.  Taylor;  Wtndoll  Brown; 
PropoMd  ConMfit  AQroMiiont  With 
Analysto  To  Aid  Publto  Commont 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  ot  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  tills 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  Culver 
Qty,  California-based  computer 
software  manufocturer  and  three  of  its 
officers  bom  making  performance 
claims  about  their  SoftKAM  and 
SoFlRAM^'  software  programs  or  about 
any  substantially  similar  product  unless 
the  claims  were  true  and  substantiated. 
The  respondents  are  also  prohibited 
from  making  any  claims  that  a  product 
intended  to  improve  computer 
performance  had  been  licensed, 
endorsed,  authorized,  or  certified  by  any 
person  or  organization  unless  those 
claims  were  true.  The  consent 
agreement  settles  allegations  that  the 
respondents  misrepresented  and/or 
failed  to  substantiate  the  performance  of 
these  two  products,  which  were 
advertised  and  promoted  for  their 
purported  abiUty  to  improve  the 
performance  of  personal  computers 
using  Microsoft,  Inc.'s  Windows  and 
Windows  95  programs. 
DATES:  Comments  must  be  received  on 
or  before  September  23, 1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159, 6th  St.  and  Pa.  Ave..  NW., 
Washington,  DC  20560. 

FOA  FURTHER  MFORMATION  CONTACT: 

Michael  Bloom,  Federal  Trade 
Commission.  New  York  Regional 
Office,  150  William  Stieet.  Suite  1300, 
New  York,  NY  10038.  (212)  264-1201. 

Robin  Eichen.  Federal  Trade 
Conunissioa,  New  Yori  Regional 


Office,  ISO  WiUiauDD  Street.  Suite  1300, 
New  Yoik.  NY  10038.  (212)  2&4-12M). 
WPKaniTARV  MRSMMTION:  Punuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat  721,  IS  U.S.C 
46  and  Section  2.34  of  the  Commiasica's 
Rules  of  Practice  (16  (711 2.34),  notice 
is  herrtiy  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  constdered  by  the  Commission  and 
%nll  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6KU)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(bH6)(ii)). 

Agiewueat  rji-t»t»i»^  Gonaent  Order 

The  Federal  Trade  Commission  has 
conducted  an  investigation  of  certain 
acts  and  practices  of  Syncronys 
Soflcorp,  a  corporation,  Rainar  Poextner. 
£}aniel  G.  Taylor,  and  Wendell  Brown, 
individually  and  as  officers  of  the 
corporation  ("proposed  respondents"). 
Proposed  respondents,  having  been 
represented  by  counsel,  are  willing  to 
enter  into  an  agreement  containing  a 
consent  order  resolving  the  allegations 
contained  in  the  draft  complaint. 
Therafore, 

It  is  hereby  Qffeed  by  and  between 
Syncronys  Softcorp.  by  its  duly 
authorized  officers,  and  Rainer  Poertner, 
Daniel  G.  Taylor,  and  Wendell  Brown, 
individually  and  as  officers  of  the 
corporation,  and  counsel  for  the  Federal 
Trade  Commission  that: 

l.a.  Proposed  respondent  Syncronys 
Softcorp  is  a  Nevada  corporation  with 
its  principal  of5ce  or  place  of  business 
at  3958  Ince  Boulevard,  Culver  Qty, 
California  90232. 

l.b.  Proposed  respondent  Rainer 
Poertner  is  an  officer  of  the  corporate 
respondent.  Individually  or  in  concert 
wim  others,  he  formulates,  directs,  or 
controls  the  policies,  acts,  or  practices 
of  the  corporation,  including  the  acts  or 
practices  alleged  in  the  draft  complaint. 
His  principal  office  or  place  of  business 
is  the  same  as  that  of  Syncronys 
Softcorp. 

I.C.  Imposed  respondent  Daniel  C. 
Taylor  is  an  officer  of  the  corporate 
respondent  Individually  or  in  concert 
witii  others,  he  formulates,  directs,  or 
controls  the  policies,  acts,  or  practices 
of  the  corporation,  including  the  acts  or 
practices  alleged  in  the  draft  complaint 
His  principal  office  or  place  of  business 
is  the  same  as  that  of  Syncronys 
Softcorp. 
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l.d.  ProjKMed  ratpondent  Wandall 
Brown  is  an  officer  of  the  coiponte 
laspondenL  Individually  or  in  omcatt 
wltn  othan,  ha  foimulates,  directs,  or 
oantrols  th*  poUda*.  acts,  or  practice* 
of  the  cotpoiation.  including  the  acts  or 
practicea  allagad  iAtha  draft  complaint 
Hi*  principal  office  or  place  of  budnass 
is  the  eame  as  that  of  Syncronys 
Softoorp. 

2.  PitqKiaed  raqtondents  admit  all  the 
jurisdictiaaal  CKts  sat  forth  in  the  dnft 
oomplaint 

3.  nopoaad  raqiondant*  waive: 

a.  Any  further  proceduial  ateps: 

b.  The  requirement  that  the 
Cominission's  decision  contain  a 
statement  of  finrfing«  of  foot  and 
conclusions  of  law:  and 

c  All  rights  to  seek  Judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  npaement 

4.  Tnis  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
complaint,  will  be  placed  on  the  public 
record  for  a  period  of  sixty  (60)  days  and 
tniormation  about  it  publicly  released. 
The  Commission  tharaaiter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
laspondents,  in  which  event  it  will  take 
swji  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  complaint,  or  that  the  (acts 
as  alleged  in  the  diaR  complaint,  other 
than  the  jurisxlictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2. 34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respcmdents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  and  its 
decision  containing  the  following  order 
in  disposition  of  the  proceeding,  and  (2) 
make  information  about  it  public.  When 
so  entered,  the  order  shall  have  the 
same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  of  the  complaint  and  the 


decision  and  order  to  proposed 
respondants  by  any  means  specified  in 
Section  4.4  of  the  Commisaion's  Rule* 
*luUl  ooostituta  aervice.  Proposed 
raspoodanta  waive  any  right  thay  may 
have  to  any  other  manner  of  servics. 
The  compUint  may  be  used  in 
construing  the  terms  of  the  order.  No 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agraemant  may  be  used  to  vary  or 
cootndict  the  terms  of  the  order. 

7.  Prt^msed  respondents  have  read 
tha  draft  complaint  and  conaant  order. 
They  ondarstand  that  thay  may  be  liable 
far  civil  peoahiaa  in  tha  amoimt 
provided  by  law  and  other  appropriate 
relief  for  each  violatian  of  the  order  after 
it  becomes  final. 

Oiilai 

Deflnltioni 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

1.  "Random  access  memory  (RAM)"  is 
the  primary  working  memory  in  a 
computer.  The  instructions  provided  by 
a  computer  program  and  the  data  being 
worked  on  are  stored  in  RAM  while  the 
program  is  running.  Additional  RAM, 
measured  in  megabytes  ("MBs"),  can  be 
purchased  in  the  form  of  microchips 
that  are  physically  inserted  into  a 
computer. 

2.  "Compression  technology"  is  a 
process  which  allows  more  information 
to  reside  in  RAM.  Compression 
technology  eliminates  redundant  data 
by  utilizing  various  recipes  for 
analyzing  and  transforming  it 

3.  "Windows  95"  refers  to  the 
Windows  95  software  operating  system 
manufactured  by  Microsoft,  Inc. 

4.  "Substantially  similar  product" 
shall  mean  any  software  product  that 
uses  or  purports  to  use  compression 
technology  and  that  is  intended  or 
purparts  to  increase  the  amount  of  RAM 
in  a  computer  or  to  accomplish  any 
efiect  siinilar  to  one  that  would  be 
caused  by  increasing  the  amount  of 
RAM  in  a  computer.  These  effects 
include,  but  are  not  limited  to,  increase 
in  speed  of  computer  operations, 
increase  in  size  or  number  of 
applications  that  can  be  run 
simultaneously,  and  expansion  of 
systems  resources  or  reduction  or 
elimination  of  "insufficient  memory" 
errors  or  messages. 

5.  "Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so. 


using  procedures  generally  accepted  in 
the  profaasion  to  yield  accuista  and 
tellabla  lasults. 

6.  Unless  otberwiaa  spedfiad, 
"respondents"  shall  mean  Syncronys 
Softcorp,  a  corporation,  its  successors 
and  aadgns  and  its  officers:  Rainar 
Poertner,  Daniel  G.  Taylor,  and  Wendell 
Brown,  individually  and  as  officers  of 
the  corporation  and  each  of  the  above's 
agenta,  representatives,  and  employaas. 

7.  "In  or  aSactiiig  commerce   shall 
mean  as  defined  in  Section  4  of  the 
Federsl  Trade  Commission  Act,  IS 
U.S.C.  44. 

I 

It  Is  ordered  that  respondents,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  Other  device,  in  connection 
with  the  manufacturing,  labeling, 
advertising,  prtmotion.  oSering  for  sale, 
•ale,  or  distribution  of  SoftRAM*>  or  any 
substantially  similar  product  in  or 
affecting  commerce,  shall  not 
misrepresant,  in  any  matmer,  exptaasly 
or  by  implicatian,  that: 

A.  Such  product  inci«ases  RAM  in  a 
computer  using  Windows  95  to  a  greater 
extent  than  other  software  products; 

B.  Such  prtMiuct  uses  compression 
technology  to  increase  the  RAM 
available  to  a  computer  uaing  Windows 
95  or  achieves  RAM  compression  ratios 
of  up  to  five  times  or  higher  in  a 
computer  using  Windows  95;    . 

C.  Such  product  produces  the  efiect  of 
increasing  the  RAM  available  to  a 
computer  using  Windows  95; 

D.  Use  of  suui  product  in  a  computer 
will  speed  up  Windows  95: 

E.  Use  of  such  product  will  permit  a 
Windows  95  user  to  run  larger 
applications  on  a  computer  or  to  open 
more  applications  simultaneously; 

F.  Use  of  such  product  with  Windows 
95  will  result  in  expanded  systems 
resources  on  a  computer  and  will 
substantially  reduce  or  eliminate  the 
occurrence  of  computer  screen  messages 
that  indicate  that  the  computer  has 
insufficient  memory  to  run  the  user's 
application(s);  or 

G.  Microsoft,  Inc.  has  licensed, 
endorsed,  or  otherwise  approved  such 
product  for  use  with  Windows  95. 

n 

It  is  further  ordered  that  respondents, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
coimection  with  the  manufacturing, 
labeling,  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
SoftRAM,  SoftRAM",  or  any 
substantially  similar  product  in  or 
affecting  commerce,  shall  not  make  iny 
representation,  in  any  matmer, 
expressly  or  by  implicatioo,  about  tha 
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relative  or  absolute  performance, 
attributes,  benefits,  or  e^ctiveness  of 
such  product,  unless  sudi 
representation  is  true  and,  at  the  time  of 
making  such  reprasentaUon, 
respondents  possess  and  rely  upon 
competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  tellable  scientific  evidence,  that 
substantiates  the  representation. 

m 

It  is  further  ordered  that  respondents, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manubcturing, 
labeling,  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
any  product  intended  to  improve  the 
performance  of  any  computer  in  or 
afiiscting  commerce,  shall  not  make  any 
representation,  in  any  maimer, 
expressly  or  by  implication,  that  such 
product  has  been  authorized,  certified, 
licensed,  endorsed,  or  otherwise 
approved  by  any.  person  or  organization, 
unless  such  representation  is  true. 

IV 

It  is  further  ordered  that  respondents, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufocturing, 
labeling,  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
any  product  intended  to  improve  the 
performance  of  any  computer  in  or 
affecting  commerce,  shall  not  make  any 
representation,  in  any  manner, 
expressly  or  by  implication,  about  the 
relative  or  absolute  performance, 
attributes,  benefits,  or  effectiveness  of 
such  product,  unless,  at  the  time  it  is 
made,  respondents  possess  and  rely 
upon  competent  and  reliable  evidence, 
which  when  appropriate  must  be 
competent  and  reliable  scientific 
evidence,  that  substantiates  the 
representation. 

V 

A  is  further  ordered  that  respondents 
shall,  for  five  (5)  years  after  the  last  date 
of  dissemination  of  any  representation 
covered  by  this  order,  maintain  and, 
within  ten  (10)  business  days  of  their 
receipt  of  a  vtritten  request,  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  advertisements  and 
promotional  materials  containing  the 
representation; 

B.  All  materials  that  were  relied  upon 
in  disseminating  the  representation:  and 

C.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
the  representation,  or  the  basis  relied 


upon  for  the  representation,  including 
complaints  and  other  communications 
with  consumers  or  with  governmental 
or  consumer  protection  organizatians. 

VI 

It  is  further  ordered  that  respondent 
Syncronys  Softoorp  and  its  stiocessors 
and  assigns  shall  deliver  a  copy  of  this 
order  to  all  current  and  future 
principals,  officers,  directors,  and 
managers,  and  to  all  current  and  future 
employees,  agents,  and  representatives 
having  responsibiUties  with  respect  to 
the  subject  matter  of  this  order,  and 
shall  secure  from  each  such  person  a 
signed  and  dated  statement 
acknowledging  receipt  of  the  order. 
Respondent  Syncronys  Softcorp  and  its 
successors  and  assigns  shall  deliver  this 
order  to  current  personnel  within  thirty 
(30)  days  after  the  date  of  service  of  this 
order,  and  to  future  personnel  within 
thirty  (30)  days  after  the  person  assumes 
such  position  or  responsibilities. 

vn 

It  is  further  ordered  thst  respondent 
Syncronys  Softcorp  and  its  successors 
and  assigns  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising 
under  this  order,  including  but  not 
limited  to  a  dissolution,  assignment, 
sale,  meiger,  or  other  action  that  would 
result  in  the  emergence  of  a  successor 
corporation;  the  creation  or  dissolution 
of  a  subsidiary,  parent,  or  affiliate  that 
engages  in  any  acts  or  practices  subject 
to  this  order,  the  proposed  filing  of  a 
bankruptcy  petition;  or  a  change  in  the 
corporate  name  or  address.  Provided, 
however,  that,  with  respect  to  any 
proposed  change  in  the  corporation 
about  which  respondents  learn  less  than 
thirty  (30)  days  prior  to  the  date  such 
action  is  to  take  place,  respondents  shall 
notify  the  Commission  as  soon  as  is 
practicable  after  obtaining  such 
knowledge.  All  notices  required  by  this 
Part  shall  be  sent  by  certified  mail  to  the 
Associate  Director,  Division  of 
Enforcement,  Bunreau  of  Consimier 
Protection,  Federal  Trade  Commission, 
Washington.  D.C.  20580. 

vin 

It  is  further  ordered  that  respondents 
Rainer  Poettner.  Daniel  G.  Taylor,  and 
Wendell  Brown,  for  a  period  of  five  (5) 
years  after  the  date  of  issuance  of  this 
order,  shall  each  notify  the  Commission 
of  the  discontinuance  of  his  current 
business  or  employment,  or  of  his 
affiliation  with  any  company  engaged  in 
the  manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  intended  to 


improve  the  performance  of  any 
computer  in  or  affiacting  commerce.  The 
notice  shall  include  respondent's  new 
business  address  and  telephone  number 
and  a  description  of  the  nature  of  the 
business  or  employment  and  his  duties 
and  responsibilities.  All  notices 
required  by  this  Part  shall  be  sent  by 
certified  mail  to  the  Associate  Director, 
Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  D.C  20580. 

DC 

ft  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  order,  and  at  such 
other  times  as  the  Federal  Trade 
Commission  may  require,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  maimer  and  form  in 
which  they  have  complied  with  this 
order. 


This  order  will  terminate  twenfy  (20) 
years  from  the  date  of  its  issuance,  or 
twenty  (20)  years  iroia  the  most  recent 
date  that  the  United  States  or  the 
Federal  Trade  Commission  files  a 
complaint  (with  or  without  an 
accompanying  consent  decree)  in 
federal  court  alleging  any  violation  of 
the  order,  whichever  comes  later; 
provided,  however,  that  the  filing  of 
such  a  complaint  will  not  affect  the 
duration  of: 

A.  Any  Part  in  this  order  that 
terminates  in  less  than  twenfy  (20) 
yeare; 

B.  This  order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  order  if  such  complaint  is 
filed  after  the  order  has  terminated 
piusuant  to  this  Part. 

Provided,  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
order  will  terminate  according  to  this 
Part  as  though  the  complaint  had  never 
been  filed,  except  that  the  order  will  not 
terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

Analysis  of  Propoaad  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Syncronys  Softcorp, 
Rainer  Poertner,  Daniel  G.  Taylor,  and 
Wendell  Brown.  The  proposed 
respondents  are  marketers  of  computer 
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sofkwan  praducts,  including  SoftRAM 
andSoftRAM". 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  pert  of 
the  pid>lic  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commisaton's  complaint  charges 
that  the  propoeed  resptmdents  made  the 
following  unsubstantiated 
representations  about  SoftRAM:  (1) 
SoftRAM  uses  compression  technology 
to  double  the  random  access  memory 
("RAM")  available  to  a  computer  using 
any  of  Microsoft,  Ina's  Windows  3.0. 
3.1,  or  3.11  operating  systems 
(collecUvely  "Windows  3.x"):  (2) 
SoftRAM  produces  the  eSsct  of 
doubling  RAM  in  a  computer  using 
Windows  3.x:  (3)  use  of  SoftRAM  will 
permit  a  Windovrs  3.x  user  to  open 
more  applications  simultaneously  on  a 
computer,  and  (4)  use  of  SoftRAM  in  a 
computer  using  Windows  3.x  will 
sub^antially  raducs  or  eliminate  the 
oocurrenca  of  computer  screen  messages 
that  indicate  insufficient  memory. 

With  respect  to  SoftRAM",  the 
complaint  charges  that  the  proposed 
respondents  made  the  following 
unsubstantiated  representations:  (1) 
SoftRAM"  increases  RAM  in  a 
computer  using  Microsoft,  Inc's 
Windows  95  operating  system 
("Windows  95")  to  a  greater  extent  than 
other  software  products;  (2)  SoftRAM" 
uses  compression  technology  to  at  least 
double  the  RAM  available  to  a  computer 
using  Windows  3.x  or  Windows  95,  and 
achieves  RAM  compression  ratios  of  up 
to  five  times  and  higher  in  such  a 
computer;  (3)  SoftRAM"  produces  the 
effect  of  at  least  doubling  RAM  in  a 
computer  using  Windows  3.x  or 
Windows  95;  (4)  use  of  SoftRAM"  in  a 
computer  will  speed  up  Windows  3  jc  or 
Windows  95;  (5)  use  of  SoftRAM"  %vill 
permit  a  Windows  3.x  or  Windows  95 
user  to  run  larger  applications  on  a ' 
computer,  and  to  open  more 
applications  simultaneously:  and  (6)  use 
of  SoftRAM"  with  Windows  3  jc  or 
Windows  95  will  result  in  expanded 
systems  resources  on  a  computer  and 
will  substantially  reduce  or  eliminate 
the  occurrence  of  computer  screen 
messages  that  indicate  insufficient 
memory.  The  complaint  also  charges 
that  claims  (1)  through  (6)  are  blse  to 
the  extent  that  they  apply  to  use  of 
SoftRAM"  with  Windows  95.  Further, 
the  complaint  charges  that  the  proposed 


respondents  have  talsely  represented 
that  Microsoft,  Inc.  has  licensed, 
endorsed,  or  otherwise  approved 
SoftRAM"  for  use  with  Windows  95. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
proposed  respondents  from  engaging  in 
similar  acts  in  the  future. 

Part  1  of  the  proposed  order,  in 
coimection  with  SoftRAM"  or  any 
substantially  similar  product,  prohibits 
the  proposed  respondents  from 
misrepresenting  that:  (1)  such  product 
increases  RAM  in  a  computer  using 
Windows  95  to  a  greater  extent  than 
other  software  products:  (2)  such 
product  uses  compression  technology  to 
inciesse  the  RAM  available  to  a 
computer  using  Windows  95  or  achieves 
RAM  compression  ratios  of  up  to  five 
times  or  higher  in  a  computer  using 
Wiiulo%vs  95:  (3)  such  product  produces 
the  efloct  of  increasing  the  RAM 
available  to  a  computer  using  Windows 
95;  (4)  use  of  such  product  in  a 
computer  will  speed  up  Windows  95: 
(5)  use  of  such  product  will  permit  a 
Windows  95  user  to  run  larger 
applications  on  a  computer  or  to  open 
more  applications  simultaneously;  (6) 
use  of  siich  product  with  Windows  95 
will  result  in  expanded  systems 
resouroes  on  a  computer  and  will 
substantially  reduce  or  eliminate  the 
occurrence  of  computer  screen  messages 
that  indicate  that  the  computer  has 
insufficient  memory  to  run  the  user's 
application(s);  or  (7)  Microsoft,  Inc.  has 
licensed,  endorsed,  or  otherwise 
approved  such  product  for  use  with 
Windows  95. 

Part  n  of  the  proposed  order  prohibits 
any  representation  which  relates  to  tlie 
relative  or  absolute  performance, 
attributes,  benefits,  or  effectiveness  of 
SoftRAM,  SoftRAM",  or  any 
substantially  similar  product,  unless 
such  represeatation  is  true  and 
proposed  respondents  possess  and  rely 
upon  competent  and  reUable  evidence 
that  sul>stantiates  the  representation. 
Part  in  of  the  proposed  order  prohibits 
the  proposed  respondents  fiom 
representing  that  any  prtxluct  intended 
to  improve  the  performance  of  any 
computer  has  been  authorized,  ctniified, 
licensed,  endorsed,  or  otherwise 
approved  by  any  person  or  organizatioa, 
unless  such  representation  is  true.  In 
addition.  Part  IV  prohibits  any 
representation  which  relates  to  the 
relative  or  absolute  performance, 
attributes,  benefits,  or  effectiveness  of 
any  product  intended  to  improve  the 
performance  of  any  computer,  unless 
proposed  respondents  possess  and  rely 
upon  competent  and  reUable  evidence 
that  substantiates  the  representation. 


The  proposed  order  (Part  V)  contains 
recordkeeping  requirements  for 
materials  that  substantiate,  qualify,  or 
contradict  covered  claims  and  requires 
the  proposed  respondents  to  keep  and 
maintain  all  advertisements  and 
promotional  materials  containing  any 
representation  covered  by  the  proposed 
order.  In  addition,  the  propoeed  order 
(Part  VI)  requires  distribution  of  a  copy 
of  the  consent  decree  to  current  and 
future  officers  and  agents.  Further.  Part 
Vn  provides  for  Commission 
notification  upon  a  change  in  the 
corporate  respondent  and  Commission 
nodfication  when  each  of  the  individual 
respondents  changes  his  present 
business  or  employment  (Part  VIU).  The 
proposed  order  also  requires  the  filing 
of  compliance  report(s)  (Part  DC). 

Finally.  Part  X  provides  for  the 
termination  of  the  wder  after  twenty 
years  under  certain  circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
DooaUS-CUrk. 
Stataiy. 
IFR  Doc  M-iesse  FUad  7-24-86;  8:49  ami 


QENERAL  SERVICES 
AOMMSTRATION 

Privacy  Act  of  1074;  SyMMn  of  Record 

AOENCV:  C^eneral  Services 

Administration  (GSA). 

ACTION:  Notice  to  amend  a  recoid  system 

that  is  subject  to  the  Privacy  Act  of 

1974. 

SUMMARY:  GSA  proposes  amending  a 

record  syst«n  that  is  subject  to  the 

l>rivacy  Act  of  1974  (5  U.S.C  522a),  as 

amended. 

DATES:  The  proposed  action  becomes 

effective  30  days  after  the  publication  of 

this  notice,  imless  comments  received 

result  in  a  contrary  decision. 

AOOHESSES:  Send  comments  to  Ms. 

Elaine  P.  Dade.  Acting  Records  Officer, 

18th  and  F  Streets  NW.,  Washington,  DC 

2O40S. 

FOR  FURTHER  INFORMATION  CONTACT:  Wm. 

McHugh,  Private  Act  Liaison  (202)  501- 

2983). 

SUPPISMENTARY  WFORMATKM:  The 

record  system  Investigation  Case  Files. 

GSA/ASM-24,  is  used  for  deciding 

employment  suitability,  issuing 

subpoenas  and  sectuity  clearances:  and 

tftUng  civil,  criminal,  and 

administrative  actions. 
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The  changes  to  the  record  system  are 
set  forth  below.  The  proposed 
amendments  do  not  fall  within  the 
scope  of  subsection  (r)  of  the  Privacy 
Act  of  1974,  which  requires  submitting 
a  new  or  altered  system  report. 

DatKl  July  17, 1996. 
KiamAS.Stmaf, 

Acting  Director,  Information  Managemunt 
Division. 

System  name: 

Investigation  Case  Files. 
Changes: 
System  location: 

Delete  entry  and  insert:  "The  system 
is  located  in  the  Office  of  Inspector 
General,  18th  and  F  Streets  NW., 
Washington,  DC  20405.  The  data  base 
for  the  system,  known  as  the 
Investigative  Information  System  (IIS), 
is  on  a  local  area  network  and  is  located 
in  room  5315  uf  the  OS  Building.  The 
ns  is  operated  by  the  System 
I}evelapment  and  Support  Division  of 
the  Office  of  Inspector  Oneral  (JPM). " 

Authority  for  maintenance  of  the 
system: 

The  citation  to  the  United  States  Code 
should  read  "5  U.S.C,  App.  3,  sec  Z  et 
seq."  The  citation  lo  the  first  Executive 
Order  should  read  "EO 10450."  Also, 
the  second  citation  to  the  United  States 
Code  should  read  "40  U.S.C,  sees.  275a 
through  a-7,  276c  318  (a)  through  (d), 
and  327  through  331." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

For  routine  use  1(C),  add  the  quoted 
words  below:  A  record  related  to  a  case 
or  matter  may  be  disclosed  in  an 
appropriate  Federal,  State,  local,  or 
fbraign  court  or  grand  jury  proceeding 
in  accordance  with  estabUsbed 
constitutional,  substantive  or  procedural 
law  or  practice,  "even  when  the  agency 
is  not  a  party  to  the  litigation." 

For  routine  use  1(h),  the  quoted  words 
represent  updated  material:  A  record 
may  be  "disclosed"  to  a  Federal  agency, 
in  response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuing  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  "the 
reporting  of  an  arrest  or  investigative 
information,  or  disposition  thereof,  of 
an  employee  received  from^a  State, 
local,  or  Federal  law  enforcement  unit," 
the  letting  of  a  contract,  or  the  issuing 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency  to  the  extent  that 
the  information  relates  to  the  requesting 
agency's  decision  on  the  matter*  *  *. 

For  routine  use  2.  the  first  part  of  the 
sentence  should  reed:  "A  record  from 


this  system  of  records  *  *  '."Also,  the 
quoted  words  below  provide  more 
specific  information:  Grievance, 
complaint,  appeal:  A  record  from  this 
system  of  records  may  be  disclosed  to. 
an  authorized  official  engaged  in 
investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee,  "which  includes  matters 
and  investigations  involving  the  Merit 
Systems  Protection  Board  or  the  Office 
of  Special  Counsel."  A  record  from  the 
system  or  records  may  be  disclosed  to 
the  United  States  Office  of  Personnel 
Management  in  accordance  with  the 
agency's  responsibility  for  evaluation  of 
Federal  personnel  management. 

For  routine  use  4,  the  second  part  of 
the  first  sentence  should  read  "*   *   *  as 
set  forth  in  OMB  C^ircular  No.  A-19  at 
any  stage  of  the  legislative  clearance 
process." 

For  routine  use  5,  the  quoted  words 
below  represent  new  information:  a 
record  from  this  system  of  records  may 
be  disclosed  as  a  routine  use  (a)  to  an 
expert,  a  consultant,  or  a  contractor  of 
GSA  "engaged  in  a  duty  related  to  an 
agency  function"  to  the  extent  necessary 
to  further  the  performance  of  "and 
agency  function"  and  (b)  to  a  physician 
to  conduct  a  fitness-for-duty 
examination  of  a  GSA  officer  or 
employee. 

For  all  routine  uses,  the  verb 
"disclose"  is  used  in  place  of 
"disseminate." 

StoFQge: 

Delete  entry  and  insert:  'Taper 
records  are  kept  in  files  and  file  folders, 
and  electronic  records  are  kept  on  hard 
or  floppy  disks  and  on  tapes." 

Retrievability: 

Delete  entry  and  insert:  "Paper 
records  are  retrievable  by  name  &t)m 
files  indexed  alphabetically  and  filed 
numerically  by  location  and  incident. 
Electronic  records  are  retrievable  by 
letter  or  number." 

Safoguards: 

Delta  entry  and  insert:  "Paper  records 
are  stored  in  locked,  alarmed  vault-type 
rooms  or  in  locked  safes  with  access 
limited  to  authorized  penons. 
Computer-based  records  are  available 
only  to  authorized  usera  tvith  a  need  to 
know  and  are  protected  by  a  network 
logon  password,  user  password,  and 
ri^t  of  access  to  the  software,  system 
(US),  file,  date  element,  and  report." 

Retention  and  disposal: 

Delete  entry  and  insert:  "The  records 
are  destroyed  by  shredding  or  burning 
as  scheduled  in  the  handbook,  GSA 


Records  Maintenance  and  Dispositiao 
System  (OAD  P  1820.2A)." 

System  manager  and  address: 

Delete  entry  and  insert:  "The  system 
manager  is  an  employee  of  the 
Investigations  Operations  Division  (JIB) 
of  the  Office  of  Inspector  General,  Room 
5321 ,  18th  and  F  StreeU  NW., 
Washington,  DC  20405." 

Notification  procedure: 

Delete  entry  and  insert:  "An 
individual  who  wishes  to  be  notified 
.  whether  the  system  contains  a  record 
concerrung  him-  or  herself  should 
address  a  request  to  the  Office  of 
Counsel  to  the  Inspector  General  []C). 
General  Services  Administration,  Room 
5324.  IBlh  and  F  Streets  NW., 
Washington,  DC  20405." 

Record  access  procedures: 

Delete  entry  and  insert:  "An 
individual  seeking  access  to  a  record 
should  put  his  or  her  request  in  writing 
and  address  it  to  the  Office  of  Counsel 
to  the  Inspector  General  QC),  including 
full  name  (maiden  name  if  appropriate), 
address,  and  dale  and  place  of  birth. 
General  inquiries  may  be  made  by 
telephone." 

Contesting  record  procedures: 

Delete  entry  and  insert:  "GSA  rules 
for  contesting  the  content  of  a  record  or 
appealing  the  denial  of  a  request  to 
amend  a  record  are  in  41  CFR  part  105- 
64,  published  in  the  Federal  Begislar." 

QSA/AOM-24  (23-00-0024) 

STsreimiM: 

Investigation  Case  Files. 

secuntnr  cusancAnOH: 

Some  of  the  material  contained  in  the 
system  has  been  classified  in  the 
interest  of  national  security  pursuant  to 
EO  11652. 

SYtTBI  LOCATIOH: 

The  system  is  located  in  the  Office  of 
Inspector  General,  IBth  and  F  Streets 
NW.,  Washington.  DC  20405.  The  daU 
base  for  the  system,  known  as  the 
Investigative  Information  System  (IIS), 
is  on  a  local  area  network  in  room  5315 
of  the  GS  Building.  The  US  is  operated 
by  the  System  Development  and 
Support  Division  of  the  Office  of 
Inspector  General  (JPM). 

CATIOOMCS  OF  saWDUAIJS  COVSIB)  SY  TMi 


The  individuals  covered  by  the 
system  are  employees,  former 
employees,  applicants  for  employment 
with  GSA.  and  commissions, 
committees,  and  snuU  agencies  serviced 


Federal  Register  /  Vol.  61,  No.  144  /  Thursday.  July  25.  1996  /  Notices 


38753 


387S2 


Federal 


/  Vol.  61,  No.  144  /  Thursday,  July  25,  1996  /  Notices 


by  GSA.  It  includes  historical 
researchers,  employees  of  coDtractors 
performing  custodial  or  guard  services 
in  buildings  under  GSA  control,  any 
person  who  was  the  source  of  a 
complaint  or  an  allegation  that  a  crime 
had  taken  place,  a  witness  who  has 
mfbrmation  or  evidence  on  any  side  of 
an  investigation,  and  any  possible  or 
actual  suspect  in  a  criminal. 
administrative,  or  civil  action. 

CATBiaMe*  OF  REcoMs  M  nc  tYnBE 

Investigative  files  contain  information 
such  as  name,  date  and  place  of  birth, 
experience,  and  investigative  material. 
The  records  are  used  as  a  basis  for 
issuance  of  subpoenas,  sectirity 
clearances,  suitability  decisions;  and 
dvU,  criminal,  and  administrative 
actions. 

AuiMonrr  FOM  MaaiTBtAHCt  or  THC  svsTot: 

5  O.S.C.  App.  3.  sec.  2  et  seq.; 
Executive  Order  (EO)  10450,  April  27, 
19S3:  EO  11246.  September  24, 196S: 
EO  11478.  August  8. 1969;  EO  116S2, 
March  8, 1972  and  40  U.S.C  sees.  276 
a  through  a-7,  27ec,  318  (a)  through  (d), 
and  327  through  331. 

fUNKMCl*): 

The  system  serves  as  the  basis  for 
deciding  employment  suitability, 
issuing  security  clearances  and 
subpoenas;  and  taking  civil,  criminal, 
and  administrative  actions. 

muTWi  UKS  OF  ReCONOS  M  THE  svsrai, 
MCtUOWOCaiaaOMB  OF  MBIS  AND  THE 

FunFoaa  Fon  wcH  uKS: 

The  records  are  used  by  GSA  officials 
and  representatives  of  other 
Government  agencies  on  a  need-to-know 
basis  in  performing  their  official  duties 
under  the  authorities  set  forth  above  and 
for  the  following  routine  uses. 

1.  Records  maintained  by  the  Office  of 
Inspector  General  may  be  disclosed  as 
follows: 

a.  A  record  of  any  case  in  which  there 
is  an  indication  of  a  violation  of  law. 
whether  civil,  criminal,  or  regulatory  in 
nature,  may  be  disclosed  to  the 
appropriate  Federal,  State,  local,  or 
foreign  agency  charged  with  the' 
responsibility  for  investigating  or 
prosecuting  the  violation  or  charged 
with  enforcing  or  implementing  Oie  law. 

b.  A  record  may  be  disclosed  to  a 
Federal,  Stats,  local,  or  foreign  agency 
or  to  an  organization  in  the  course  of 
investigating  a  potential  or  actual 
violation  of  any  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  or 
during  the  course  of  a  trial  or  hearing  or 
in  preparing  for  a  trial  or  hearing  on 
such  a  violation,  if  there  is  reason  to 
believe  that  the  agency,  individual,  or 
organization  possesses  information 


related  to  the  investigation  and 
disclosing  information  is  reasonably 
necessary  to  elicit  such  information  or 
to  obtain  the  cooperation  of  a  witness  or 
aninfonnant 

c.  A  record  related  to  a  case  or  matter 
may  be  disclosed  in  an  appropriate 
Federal,  State,  local,  or  foreign  couri  or 
grand  jury  proceeding  in  accordance 
with  established  constitutional, 
substantive,  or  procedural  law  or 
practice,  even  when  the  agency  is  not  a 
party  to  the  litigation. 

d.  A  record  related  to  a  case  or  matter 
may  be  disclosed  to  an  actual  or 
potential  party  or  to  his  or  her  attorney 
for  the  purpose  of  negotiation  or 
discussion  on  matters  such  as 
settlement  of  the  case  or  matter,  plea 
bargaining,  or  informal  discovery 
proceedings. 

e.  A  record  related  to  a  case  or  matter 
that  has  been  referred  by  an  agency  for 
investigation,  prosecution,  or 
enforcement  or  that  involves  a  case  or 
matter  within  the  jurisdiction  of  any 
agency  may  be  disclosed  to  the  agency 
to  notify  it  of  the  status  of  the  case  or 
matter  or  of  any  determination  or 
decision  that  has  been  made  or  to  make 
such  other  inquiries  and  reports  as  are 
necessary  during  the  processing  of  the 
case  or  matter. 

f.  A  record  related  to  a  case  or  matter 
may  be  disclosed  to  a  foreign  country 
under  an  international  treaty  or 
convention  ratified  by  the  United  states 
or  by  Executive  agreement 

g.  A  record  may  be  disclosed  to  a 
FeKderal,  State,  local,  foreign,  or 
international  law  enforcement  agency  to 
assist  in  crime  prevention  and  detection 
or  to  provide  leads  for  investigation. 

h.  A  record  may  be  disclosed  to  a 
Federal  agency  in  connection  with  the 
hiring  or  retaining  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  reporting  of  an  arrest  or 
investigative  information  or  the 
disposition  thereof,  or  an  employee 
received  from  a  State,  local,  or  Federal 
law  enforcement  unit,  the  letting  of  a 
contract,  or  the  issuing  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  relates  to  the  requesting 
agency's  decision  on  the  matter. 

i.  A  record  may  be  disclosed  to  the 
public,  news  media,  trade  associations, 
or  organized  groups  when  the  purpose 
is  educational  or  informational,  such  as 
describing  crime  trends  or  a  distinctive 
modus  operandi,  provided  the  record 
does  not  identify  a  specific  individual. 

2.  A  record  may  be  disclosed  to  an 
appeal  or  grievance  examiner,  formal 
complaints  examiner,  equal  opportunity 
investigator,  arbitrator,  or  other 


authorized  official  engaged  in 
investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee,  liiis  includes  matters  and 
investigations  involving  the  Merit 
Systems  Protection  Board  or  the  Office 
of  Special  Counsel.  A  record  may  also 
be  disclosed  to  the  Untied  States  Office 
of  Personnel  Management  under  the 
agency's  responsibility  for  evaluating 
Federal  personnel  management. 

3;  A  record  may  be  disclosed  to  a 
Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  a  request  from  the  person  who  is  the 
subject  of  the  record. 

4.  Information  may  be  disclosed  to  the 
Office  of  Management  and  Budget  for 
reviewing  private  relief  legislation  as  set 
forth  in  OMB  Circular  No.  A-19  at  any 
stage  of  the  legislative  clearance 
process. 

5.  A  record  may  be  disclosed  (a)  to  an 
expert,  consultant,  or  contractor  of  GSA 
engaged  in  a  duty  related  to  an  agency 
function  to  the  extent  necessary  to 
perform  the  function  and  (b)  to  a 
physician  to  conduct  a  fitness-fbr-duty 
examination  of  a  GSA  officer  or 
employee. 

FOUCIES  UO  FMCnCE*  Km  ITOHNa, 
RETMnWO,  NEveMHO,  RETANNO,  AMD 
OOFOONO  OF  MOOMOe  M  THE  SVSTEte 


Paper  records  are  kept  in  files  and  file 
folders,  and  electronic  records  are  stores 
on  hard  or  floppy  disks  and  on  tapes. 

nETHSVABUTY: 

Paper  records  are  retrievable 
manually  by  name  from  files  indexed 
alphabetically  and  filed  numerically  by 
location  and  incident.  Electronic 
records  are  retrievable  by  nimiber  or 
letter. 

tAFKMUiioa: 

Paper  records  are  stored  in  locked, 
alarmed  vault-type  rooms  or  in  a  locked 
safe  with  access  limited  to  authorized 
persons.  Computer-based  records  ate 
available  only  to  authorized  users  with 
a  need  to  know  and  are  protected  by  a 
network  logon  password,  user 
password,  and  right  of  access^o  the 
software,  system  (IIS),  file,  data  element, 
and  report. 

RETENTION  AND  DMFOtAU 

The  records  are  disposed  of  by 
shredding  or  burning,  as  scheduled  in 
the  handbook,  GSA  Records 
Maintenance  and  Disposition  System 
(OAD  P  1820.2A). 

SYCrai  HANAOEII<S)  AND  AOORESi: 

The  system  manager  is  an  employee 
of  the  Investigations  Operations 
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Division  (JIB)  of  the  Office  of  Inspector 
General,  Room  5321. 18th  and  F  Streets. 
NW.,  Washington,  DC  20405. 

NomCATMN  procedure: 

An  individual  who  wishes  to  be 
notified  whether  the  system  contains  a 
record  concerning  him-  or  herself 
should  address  a  request  to  the  Office  of 
Counsel  to  the  Inspector  General  OQ. 
General  Services  Administration,  Room 
5324, 18th  and  F  StreeU,  NW., 
Washington,  DC  20405. 

RECORD  ACCESS  procedure: 

An  individual  seeking  access  to  a 
record  should  put  his  or  her  request  in 
writing  and  address  it  to  the  Office  of 
Counsel  to  the  Inspector  General  (|C), 
including  full  name  (maiden  name  if 
appropriate),  address,  and  date  and 
place  of  birth.  General  inquiries  may  be 
made  by  telephone. 

CCNTESTWO  RECORD  procedure: 

GSA  rules  for  contesting  the  content 
of  a  record  or  appealing  a  denial  of  a 
request  to  amend  a  record  are  in  41  CFH 
part  105-64,  codified  in  the  Code  of 
Federal  Regulations. 

record  source  CATEQORIES: 

The  sources  are  individuals, 
employees,  informants,  law  enforcement 
agencies,  other  Goveirmient  agencies, 
employers,  reference,  co-workers, 
neighbors,  educational  institutions,  and 
intelligence  sources. 

SVSTBI  EXBIFT  FROM  CERTAai  PROVnONS  Of 
THE  ACT: 

Under  5  U.S.C.  5S2a(j),  the  record 
system  is  exempt  from  the  Privacy  Act 
of  1974  except  subsections  (b):  (c)  (1) 
and  (2):  (e)(4)  (A)  through  (F);  (e)  (6),  (7). 
(9).  (10)  and  (11);  and  (i)  of  the  Act,  to 
the  extent  that  the  infomiation  in  the 
system  relates  to  enforcing  criminal 
laws,  including  police  efforts  to  prevent, 
control,  or  reduce  crime  or  to  arrest 
criminals;  to  the  activities  of 
prosecutors,  courts,  and  correctional, 
probation,  pardon,  or  parole  authorities; 
and  to  (1)  information  compiled  to 
identify  criminal  offenders  and  alleged 
offenders  and  consisting  only  of 
identifying  data  and  notations  of  arrests, 
and  nature  and  disposition  of  criminal 
charges,  sentencing,  confinement, 
release,  and  parole  and  probation  status; 
(2)  information  compiled  for  criminal 
investigation,  including  reports  of 
informants  and  investigators  that  is 
associated  with  an  identifiable  person; 
or  (3)  reports  of  criminal  law 
enforcement,  from  arrest  or  indictment 
through  release  from  supervision.  The 
system  is  exempted  to  maintain  the 
efficiency  and  integrity  of  law 


enforcement  by  the  Office  of  Inspector 
General. 

Under  5  U.S.C  552a(k),  this  system  of 
records  is  exempt  bom  subsections 
(c)(3);  (d);  (e)(]);  (e)(4)  (G).  (H).  and  (I) 
and  (0  of  the  Privacy  Act  of  1974.  The 
system  is  exempt: 

a.  To  the  extent  that  the  system 
consists  of  investigative  material 
compiled  for  law  enforcement;  however, 
if  any  individual  is  denied  any  right, 
privilege,  or  benefit  to  which  he  or  she 
would  otherwise  be  eligible  as  a  result 
of  maintaining  such  material,  the 
material  will  be  provided  to  the 
individual,  except  to  the  extent  that 
disclosing  it  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Government  under  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence,  or,  before 
the  effective  date  of  the  Act,  tmder  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence; 
and 

b.  To  the  extent  that  the  system 
consists  of  investigative  material 
compiled  solely  for  deciding  suitability, 
eligibility,  or  qualification  for  Federal 
civilian  employment,  military  service. 
Federal  contracts,  or  access  to  classified 
information,  but  only  to  the  extent  that 
disclosing  the  material  would  reveal  the 
identity  of  a  source  who  fiimished 
information  to  the  Govenunent  under  an 
express  promise  that  the  identify  of  the 
source  would  be  held  in  confidence,  or. 
before  the  effective  date  of  the  Act, 
under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence. 

The  system  of  records  has  been 
exempted  to  maintain  the  efficiency  and 
integrity  of  lawful  investigations 
conducted  under  the  Office  of  Inspector 
General's  law  enforcement 
responsibilities,  and  responsibilities  in 
the  areas  of  Federal  employment. 
Government  contracts,  and  access  to 
security-classified  information. 
IFR  Doc.  96-18946  Filed  7-24-96:  S:45  am) 
■■^JMO  C00«  lilS   li  M 


HARRY  S.  TRUMAN  SCHOURSHIP 
FOUNDATION 

Proposed  Collection;  Coinment 
Request 


ACTKM:  Notice. 


SUMMARV:  This  notice  aimounces  that 
the  Nominee  Information  Form  (NIF)  is 
coming  up  for  renewal.  "Hiis  is  the 
application  that  candidates  are  required 
to  complete  to  be  considered  for  a 
Truman  Scholarship.  Before  submitting 
the  renewal  package  to  the  Office  of 


Management  and  Budget,  the  hiarry  S. 
Truman  Scholarship  Foundation 
(Foundation)  is  soliciting  comments  on 
the  specific  aspects  of  the  information 
collection  as  described  below.  The 
Foundation  proposes  to  renew  the  NIF 
without  making  any  dianges. 
DATES:  Comments  must  be  submitted  on 
or  before  September  23. 1996. 
ADDRESSES;  Bring  or  submit  written 
comments  to:  Mrs  Tonji  Wade  Barrow. 
Hany  S.  Truman  Scholarship 
Foundation,  712  Jackson  Place.  NW, 
Washington,  DC  20006.  Copies  of  the 
NIF  may  be  obtained  by  writing  to  the 
Foundation  or  bom  the  World  Wide 
Web  (htlp:/www.act  org/trumanj. 
Comments  may  be  submitted 
electronically  to 

hstsf@access.digex.com.  All  written 
comments  will  be  available  for  public 
inspection  at  the  Foundation  at  the 
address  given  above  from  8:00  a.m.  to 
5:00  p.m..  Monday  through  Thursday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATtON  CONTACT:  Mrs. 
Tonji  Barrow,  Senior  Program  Assistant 
telephone  202-395-7430. 

I.  InfamutioD  Collection  Reqoeil 

The  Foundation  is  seeking  comments 
on  the  following  request. 

Title:  Nominee  Iiiformation  Form, 
OMB  No.  3200-0004.  Approved  for  use 
through  11/30/96. 

Affected  entities:  Parties  affected  by 
this  information  collection  are  college 
juniors  who  wish  to  compete  for 
Trxmian  Scholarships 

Abstract:  PL  93-642  authorizes  the 
Foundation  to  provide  for  the  conduct 
of  a  natioiul  competition  for  the 
purpose  of  selecting  Trumen  scholars. 
The  purpose  of  this  information 
collection  through  the  NIF  is  to  enable 
a  conmiittee  to  review  the  credentials  of 
applicants  and  to  determine  which 
appear  to  meet  the  selection  criteria  and 
should  be  designated  as  Finalists  and 
invited  to  an  interview.  For  persons 
invited  to  the  interview,  the  information 
collection  through  the  NIF  helps  the 
Truman  Scholare  Selection  Panel  make 
its  decisions  after  interviewing  the 
Finalists.  Data  collected  include: 
schools  attended;  campus,  community 
and  government  activities  and  services; 
awards  received;  leadership  and  public 
service  interests  and  ambitions; 
graduate  study  plans:  and  other 
information  that  candidates  deem 
significant.  It  also  includes  a  700-800 
analysis  of  a  public  policy  issue  chosen 
by  the  applicant  to  demonstrate 
analytical  and  writing  skills.  The  data 
are  used  only  by  Foundation  staff  or 
selection  committees  except  for  items 
that  may  be  used  to  publicize  the 
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program,  to  provide  examples  to  help 
candidates  in  future  yean,  or  aggregated 
for  educational  research  purpoees. 

Likely  respondents:  The  likely 
respondents  consist  of  800-900  college 
juniors  who  wish  to  receive  support 
from  the  Foundation  to  attend  graduate 
school  in  preparation  for  careers  in  the 
public  service.  Each  applicant  is 
required  to  submit  this  application  only 
once.  He/she  is  also  required  to  provide 
four  letters  of  recommendation 
including  one  from  the  Truman 
Scholarship  Faculty  Representative  at 
his/her  institution: 

Burden  Statement:  The  current  total 
annual  respondent  burden  is  estimated 
at  20.000  hours  based  on  800  applicants 
spending  25  hours  each  on  the 
application  and  the  public  policy 
analysis. 

n.  Eaqooai  for  ConuiMnts 

The  Foundation  solicits  comments  to: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Foundation,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
Foundation's  estimate  of  the  burden  of 
the  proposed  collection  of  the 
information: 

(3)  enhances  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond. 

m.  PnbUc  Docket 

A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments  is  available  for 
inspection  from  8:00  a.m.  to  5:00  p.m.. 
Monday  through  Thursday,  excluding 
legal  holidays.  The  public  record  is 
located  at  712  Jackson  Place,  NW,  third 
Floor,  Washington,  DC  20006. 

Written  comments  may  be  delivered 
or  mailed  to  the  Foundation  at  this 
address.  Electronic  comments  can  be 
sent  directly  to  hstsf6laccess.digex.com. 

Dated:  July  19, 1986. 
Uuis  H.  Blair. 

ExecuUve  Secretary,  Harry  S.  Truman 
Scholarship  Foundation. 
IFR  Doa  9e-lBSM  Filed  7-24-96;  S:45  ami 
aaun  cooi  oM-ie-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEFtVICES 

Agancy  for  Toxic  SutetancM  and 
Dtoaas*  Ragtalry 

[ATSOn-1131 

QuarMrty  PuMIc  Healtii  AMnsmwits 
and  Addandum  CompMad 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Hiunan 
Services  (HHS). 
ACTK3N:  Notice. 

summary:  This  notice  is  a  quarterly 
armouncement  that  contains  a  list  of 
each  site  for  which  ATSDR  has 
completed  a  public  health  assessment  or 
issued  an  addendum  to  a  previously 
completed  public  health  assessment 
during  the  period  January-March  1996. 
This  Ust  includes  sites  that  are  on,  or 
proposed  for  inclusion  on,  the  National 
Priorities  list  (NPLJ. 
FOR  FURTMER  INFORMATION  CONTACT: 
Robert  C.  Williams.  P.E.,  DEE,  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE.,  Mailstop  E-32, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0610. 

SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  completed  public  health 
assessments  and  public  health 
assessments  with  addenda  was 
published  in  the  Federal  Register  on 
April  29,  1996.  [61  FR  18743).  The 
quarterly  announcement  is  the 
responsibility  of  ATSDR  under  the 
regulation  Public  Health  Assessments 
and  Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  [42 
CFR  Part  90).  This  rule  sets  forth 
ATSDR's  procedures  for  the  conduct  of 
public  health  assessments  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLAJ,  as  amended  by  tixe 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604(i)). 

AvailabiUty 

The  completed  public  health 
assessments  and  addendum  are 
available  for  public  inspection  at  the 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Building  33,  Executive  Park  Drive, 
Atlanta,  Georgia  (not  a  mailing  address), 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  except  legal  holidays. 
The  completed  public  health 
assessments  are  also  available  by  mail 


through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
or  by  telephone  at  (703)  487-4650.  NTIS 
charges  for  copies  of  public  health 
assessments  and  addenda.  The  NTIS 
order  numbers  are  listed  in  parentheses 
following  the  site  names.  Public  Health 
Assessments  and  Addendiun  Ckimpleted 
or  Issued  Between  January  1, 1996,  and 
March  31, 1996,  public  health 
assessments  and  one  addendum  were 
issued  for  the  sites  listed  below: 

NPL  Sites 

Illinois 
Central  Illinois  Public  Service 
Company— TaylorviIle—<PB96- 
137294) 
Louisiana 
Petro-Processors  of  Louisiana 
Incorporated — Baton  Rouge — 
(PB96-137351) 
Maryland 
Ordnance  Products,  Incorporated — 
Northeast— {PB96-162870) 
New  Jersey 
A.O.  Polymer — Sparta  Township^ 
(PB96-1544g7) 
New  Mexico 
Cal  West  Metals  (USSBA)— Lamitai^ 
(PB96-1 39688) 
New  York 
Islip  Municipal  Sanitary  Landfill 
(a/k/a  Blydenburgh  Road 
Landfilll—Hauppauge — (PBS6- 
139316) 
Ohio 
Dover  Chemical  Corporation — 
Dover— {PB96-135546) 
Oklahoma 
Tinker  Air  Force  Base  (Soldier  CR/ 
Building  3001)— Midwest  CSty- 
(PB96-146113) 
Pennsylvania 
Butz  Landfill— Jackson  Township — 
(PB96-162326)  East  Tenth  Street 
(a/k/a  FMC  Corporation-Marcus 
Hook  Plant— Marcus  Hook— (PB96- 
162318) 

Dated:  July  18. 1996. 
□aire  V.  Bnome, 

Deputy  Administrator,  Agency  for  Toxic 
,  Substances  and  Disease  Begistiy. 
IFR  Doc.  96-18891  Filed  7-24-96:  8:45  ami 
wnum  coot  nn^n-f 


Admlnlstnrtion  (or  Chlldran  and 
Famine* 

Privaqr  Act  of  1974;  Systam  of 
Racords  sr>d  Technical  Correction  to 
Computer  Matching  Program* 

AGENCY:  Office  of  Child  Support 
Enforcement  (OCSE),  ACF.  DHHS. 
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ACTION:  Amendment  of  existing  system 
of  racoids  and  technical  con«ction  of 
Notice  of  Computer  Matching  Program. 


:  Notice  ia  hereby  given  that 
OCSE  is  «m«niting  one  of  its  systems  of 
lecoids,  the  Federal  Parent  Locator 
System  and  Federal  Tax  Ofiset  System 
(FPLS).  DHHS/OCSE  No.  09-90-0074. 
Inibnnatian  on  this  system  was  last 
published  at  55  FH  34764,  August  24, 
1990.  The  Office  of  Child  Support 
Enforcement  wishes  to  advise  the  public 
that  the  FPLS  will  obtain  additional 
information  from:  (a)  Federal  civilian 
and  military  personnel/payroll  data 
maintained  by  the  Department  of 
Defianae  and  the  United  States  Postal 
Service;  and  (b)  new  hire  information 
maintained  for  or  by  state  child  support 
enforcement  agencies. 

OCSE  also  wishes  to  advise  the  public 
that  it  will  disclose  additional  data  bom 
the  FPLS  to  state  child  support 
enforcement  agencies  for  use  in  locatliig 
individuals  and  identifying  their 
income  sources  in  order  to  establish 
paternity,  establish  and  modify  orders  of 
support  and  for  enforcement  action. 

Further,  OCSE  is  modifying  its 
systems  notice  to  indicate  that  retention 
and  disposal  procedures  for  records 
involving  tax  offset  requests  and 
responses  differ  &x>m  retention  and 
disposal  procedures  for  other  records. 

Finally,  this  notice  also  corrects  a 
typographical  error  which  appeared  in 
the  Notice  of  Computer  Matching 
Program  published  at  60  FR  546S2 
(October  25, 1995). 
DATES:  Effective  July  25, 1996. 
Interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments 
concerning  operation  of  the  Federal 
Parent  Locator  System  and  Federal  Tax 
Offset  System  (FPLS).  DHHS/OCSE  No. 
09-90-0074  as  amended  herein. 
Consideration  will  be  givei^  to 
comments  received  by  August  26, 1996. 
ADDRESSES:  Send  comments  to  Donna 
Bonar,  Director.  Division  of  Program 
Operations,  Office  of  Child  Support 
Enforcement  370  L'Enfant  Promenade, 
SW.,  4th  Floor  East.  Washington,  DC 
20447. 

FOR  FURTHER  MFOMMATION  CONTACT: 
Donna  Bonar,  Director,  Division  of 
Program  Operations,  Office  of  Child 
Support  Enforcement,  (202)  401-9271. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  304  of  Executive  Order  12953 
dated  February  27, 1995,  OCSE  will 
establish  periodic  crossmatches  between 
its  Federal  Tax  OSbet  System  and 
persoimel/payroll  files  maintained  by 
the  Department  of  Defense  and  the 
United  States  Postal  Service  (USPS). 
The  data  to  be  matched  are  noncustodial 


parent's  name  and  social  security 
niunber.  The  data  which  will  be 
disclosed  to  OCSE  as  a  rasuh  of  these 
matches  may  include:  Noncustodial 
parent's  date  of  bitdl,  home  address, 
employer,  work  locatioo,  medical 
coverage,  type  of  employment,  annual 
salary,  pay  rate  and  date  of  death.  This 
information  on  Federal  peraoimel  who 
are  obligore  will  be  disclosed  by  CX^SE 
to  State  child  support  agencies  for  use 
in  determining  whether  wage 
withholding  or  other  enforcement 
actions  should  be  initiated. 

Moreover,  pursuant  to  the  President's 
directive  of  June  18, 1996  aud  begirming 
approximately  August  1, 1996,  the  FPLS 
will  obtain  access  to  new  hire 
information  voluntarily  submitted  to  the 
FPLS  by  SUtes.  The  new  hire 
information  provided  to  the  FPLS  will 
consist  of  data  submitted  by  new 
employees  to  their  employers  on  IRS 
Form  W— 4  or  other  appropriate  forms. 
OCSE  will  then  crossmatch  the  names 
and  social  security  numbere  submitted 
by  States  to  the  FPLS  against  the  new 
hire  data.  When  a  match  occure,  the 
employee  name,  employee  social 
security  number,  employee  date  of  birth, 
employee  address,  employer  name, 
employer  address.  Federal  employer 
identification  number,  and  date  of  hire 
may  l>e  given  to  State  child  support 
enforcement  agencies.  This  infonnation 
will  be  used  to  locate  individuals  and 
identify  their  income  sources  for 
purposes  of  establishing  paternity, 
establishing  and  modifying  ordera  of 
support,  and  for  enforcement  action. 

Further,  the  FPLS  systems  notice  is 
being  amended  to  provide  that 
additional  data  &t>m  the  FPLS  may  be 
disclosed  to  State  child  support 
enforcement  agencies  for  use  in  locating 
individuals  and  identifying  their 
income  sources  in  order  to  estabhsh 
paternity,  establish  and  modify  ordera  of 
support  and  for  enforcement  action. 
This  additional  information  may 
include:  Date  of  birth,  place  of  tntth, 
mother's  maiden  and  full  names, 
father's  full  name,  State  case 
identification  number.  State  or  locality 
originating  request,  type  of  case,  type  of 
employment,  mailing  address,  work 
location,  annual  salary,  pay  rate, 
quarterly  wages,  medical  coverage, 
benefit  amounts,  recent  employes 
address,  known  alias  (last  name  only), 
employer  name.  Federal  employer 
identification  number,  date  of  hire,  ard 
date  of  death. 

In  addition,  OCSE  is  modifying  its 
systems  notice  to  indicate  that  its 
retention  and  disposal  procedures  for 
records  involving  tax  oBset  requests  and 
responses  are  difierent  from  its  retention 


and  disposal  procedures  for  other 
rsoords  in  this  system. 

Finally,  a  typographical  error  on  page 
S4693,  section  2.d.(2),  in  the  Notice  of 
Computer  Matching  Program  published 
at  60  FR  54692  (October  25, 19S5)  U 
being  corrected  to  reflect  that  OCSE  will 
access  racords  from  the  Defanse 
Manpower  Data  Canter  Data  Base, 
S322.10  OMDC.  nther  than  the  Fedaral 
Creditor  Agency  Debt  Collection  Data 
Base,  S322.ll  DMDC 

Accordingly,  the  Federal  Parent 
Locator  System  and  Federal  Tax  Ofint 
System  (FPLS)  notice  originally 
published  at  47  FR  45547  and  most 
recently  amended  at  55  FR  34764  is 
further  amended  as  set  forth  below. 

CATcaoeas  or  sccosD*  St  TW  svsTBi: 

Name  of  noncustodial  parent  or  child, 
social  security  number  (when  available), 
date  of  birth,  place  of  birth,  mother's 
full  and  maiden  names,  father's  full 
name.  State  case  identification  number, 
local  identification  number  (State  use 
only).  State  or  locality  originating 
request,  date  of  origination,  type  of  case 
(AFDC.  non-AFDC  full-service,  non- 
AFDC  locate  only,  parental  kidnapping), 
employer  name,  employer  address. 
Federal  employer  identification  number, 
date  of  hire,  home  address,  mailing 
address,  type  of  employment,  work 
locatioa,  annual  salary,  pay  rate, 
quarterly  wages,  medical  coverage, 
benefit  amounts,  type  of  military  service 
(Army,  Navy,  Marines,  Air  Force,  Coast 
Guard,  not  in  service),  retired  military 
(yes  or  no).  Federal  employee  (yes  or 
no),  recent  employer's  address,  known 
alias  (last  name  only,)  average  amount, 
oSset  amotmt.  date  requests  sent  to 
Federal  agencies  or  departments  [SSA, 
IRS,  DoD,  OPM,  NPRC.  VA.  RRB,  USPS, 
Selective  Service,  SESAs),  dates  of 
Federal  agencies'  or  departments' 
responses,  date  of  death. 

PUHPOacW: 

Section  304  of  Executive  Order  12953 
authorizes  periodic  crossmatches 
between  OCSE's  Federal  Tax  Offset 
System  and  persotmel/payroll  files 
maintained  by  the  Federal  agencies  for 
the  purpose  of  providing  information  to 
Slates  to  assist  their  child  support 
enforcement  eflbrts. 

The  President's  directive  of  June  18, 
1996,  authorizes  crossmatches,  through 
the  FPLS,  between  new  hire  reporting 
information  and  information  siibmitted 
by  States  to  the  Federal  Parent  Locator 
Service  and  the  Federal  Tax  Ofiset 
System. 
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(1)  Requeit  from  any  State  or  Fedml 
govenunent  dspaitment,  aaency  or 
instrumeDtality  which  mi^t  have  auch 
infbnnatiaa  in  its  lecoids  any  of  the 
following  data  pertaining  to  noo- 
custodial  parents:  Social  wcurity 
number  (when  available),  date  of  birth, 
place  of  birth,  mother's  full  and  maidwn 
names,  bther's  full  name.  State  caae 
identification  number,  local 
identification  number  (State  use  only). 
State  or  locality  originating  request,  date 
of  originatian.  type  of  case  (AnX),  non- 
AFDC  full-service,  non-AFDC  locate 
only,  parental  kidnapping),  employer 
name,  employer  address.  Federal 
employer  identification  number,  date  of 
hire,  home  address,  mailing  address, 
type  of  employment,  work  location, 
annual  salary,  pay  rate,  quarterly  wages, 
medical  coverage,  benefit  amounts,  type 
of  military  service  (Army,  Navy, 
Marines,  Air  Force,  Coast  Guard,  not  in 
service],  retired  military  (yes  or  no). 
Federal  employee  (yes  or  no),  recent 
employer's  address,  known  alias  (last 
name  only),  date  of  death; 

(2)  Provide  to  State  agencies  under 
agreements  covered  by  title  FV-D  of  the 
Social  Security  Act  the  following 
information  for  the  purpoee  of  locating 
notMnutodial  parents  in  coimection 
with  establishing  or  enforcing  child 
support  obligations:  Social  security 
nutnber  (when  available),  date  of  birth, 
place  of  birth,  mother's  full  and  maiden 
names,  hther's  full  name,  employer 
name,  ranployer  address.  Federal 
employer  identification  number,  date  of 
hire,  home  address,  mailing  address, 
type  of  employment,  work  location, 
annual  salary,  pay  rate,  quarterly  wages, 
medical  coverage,  benefit  amounts, 
recant  employer's  address,  known  alias 
(last  name  only),  date  of  death; 

(3)  Provide  to  State  agencies  under 
agreements  covered  by  Section  463  of 
the  Social  Security  Act  (42  U.S.C.  663) 
the  following  information  for  the 
purpose  of  locating  non-custodial 
parents  or  children  in  connection  with 
activities  by  State  courts  and  Federal 
attorneys  and  agents  charged  with 
making  or  enforcing  child  custody 
determinations  or  conducting 
investigations,  enforcement  proceedings 
or  prosecutions  concerning  the  unlawful 


taking  or  restraint  of  children:  Social 
■eouity  number  (when  available),  data 
of  Uith,  place  of  Uith,  mother's  full  and 
jnniAtm  names,  Cither's  full  name, 
employer  name,  employer  address. 
Federal  employer  identification  number, 
date  of  hire,  home  address,  mailing 
address,  type  of  employment,  vim. 
location,  annual  salary,  pay  rate, 
quarterly  wages,  medical  coverage, 
beiMfit  amounts,  recent  employer's 
address,  kno%vn  alias  (last  name  only), 
date  of  death; 

(4)  Provide  to  agents  and  attorneys  of 
the  United  States,  involved  in  activities 
in  States  which  do  not  have  agreements 
under  Section  463  of  the  Social  Security 
Act  (42  U.S.C.  663)  the  following 
infbrmatian  for  the  purpose  of  locating 
non-custodial  parents  in  connection 
with  activities  oy  State  courts  and 
Federal  attorneys  and  agents  charged 
with  making  or  enforcing  child  custody 
determiiutians  or  conducting 
investigations,  enforcement  proceedings 
or  prosecutions  concerning  the  unlawful 
taldng  or  restraint  of  children:  Social 
security  number  (when  available),  date 
of  birth,  place  of  birth,  mother's  fiill  and 
maiden  names,  father's  full  name, 
employer  name,  employer  address, 
Federal  employer  identification  number, 
date  of  hire,  home  address,  mailing 
address,  type  of  employment,  work 
location,  annual  salary,  pay  rate, 
quarterly  wages,  medical  coverage, 
benefit  amounts,  recent  employer's 
address,  known  alias  (last  name  only), 
date  of  death; 

RETENTWN  AMD  DMNML: 

ilecords  of  tax  o%et  requests  and 
responses  are  maintained  for  six  years 
in  an  active  master  file  for  purposes  of 
collection  and  adjustment.  After  this 
time,  records  of  cases  for  which  there 
was  no  collection  are  destroyed. 
Records  of  cases  with  a  collection  are 
stored  on-line  in  an  inactive  master  file. 

Records  of  actual  information 
provided  in  response  to  other  requests 
are  maintained  only  long  enough  to 
communicate  the  information  to  the 
State  or  the  Federal  agent  or  attorney 
requesting  it.  After  tliis  time,  the 
responsive  information  is  destroyed. 
However,  a  record  of  the  request  only 
which  includes  information  provided  by 
the  State,  Federal  agencies  contacted, 
and  an  indication  of  the  type  of 
information  so  returned  is  stored  on  a 


history  tape  and  in  hard  copy.  All 
history  data  is  retained  for  five  years 
and  is  then  destroyed. 

Tsi^Bical  ConscUaa  iiar  Notica  of 

Section  2.d,(2)  of  OCSETs  October  2S-, 
1995  Notice  of  Computer  Matching 
Program,  published  at  60  FR  54692, 
S4693,  is  corrected  to  read  as  follows: 


(2)  DMDC  Defense  Manpower  Data 
Center  Data  Base,  S322.10,  most 
recently  published  at  61  FR  6354 
(February  20, 1996). 

Dated:  July  IS,  1088. 
David  Gray  Koas, 

Deputy  Dinctar,  Office  of  Child  Support 

Enforxxment 

(PR  Doc  9S-18757  Filed  7-24-46:  8:45  tinl 


Agency  RsconfcMpkiQ/ftapoflinQ 
RK^IfMiisnlB  Undtf  EiMipsncy 
Ravtow  by  th*  onto*  of  MMMgamant 
and  BudgM  (0MB) 

Tide:  Federal  Parent  Locator  Service 
(FPLS). 

aMBM>.:New. 

Description:  The  Office  of  Child 
Support  Enforcement  (OCSE)  operates 
the  Federal  Parent  Locator  Services 
(FPLS),  a  computerized  national 
location  network  which  provides 
address  and  social  security  number 
information  to  State  and  local  child 
support  enforcement  agencies  upon 
request  to  locate  parents  in  order  to 
establish  or  enforce  a  child  support 
order  and  to  assist  authorized  persons  in 
resolving  parental  kidnapping  and  child 
custody  cases. 

State  and  local  agency  requests  to  the 
FPLS  can  be  made  by  tape,  cartridge, 
electronic  file  transfer  or  by  dialing-up 
using  a  personal  computer.  The  FPLS 
serves  as  a  conduit  between  child 
support  enfor<:ement  offices  and  Federal 
and  State  agencies  by  conducting 
weekly,  biweekly,  or  monthly  matches 
of  the  collected  information  with 
various  agencies  and  distributing  the 
information  back  to  the  requesting  State 
or  local  child  support  office. 

Respondents:  State,  Local,  Tribal  or 
Federal  Govt 
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Annual  Burden  Estimates 

Instrument 

Number  o« 
respondents 

Number  ol 

reeponeee 

pef  fMpon^ 

Avaraoe  bur- 
den hon 
per  taaponse 

ToMbisdsn 
lious 

Standaid  Forms 

EstinvM  Total  Annuel  Btvdsn  Hotss:  4Ma 

•200 

•24 

1 

4jaao 

'The  4.800  liansmiltals  (200x24)  represents  4.2  million  cases. 


Exj^anation: 

•  the  specific  number  of  aimual 
burden  hours  per  respondent  will  vary 
depending  on  individual  circumstances 
including  a  State's  frequency  in 
submitting  requests  and  their  node  of 
submission. 

•  Burden  hours  for  initial  collection 
of  information  included  in  the 
submission  are  not  considered  as  part  of 
this  request.  State  and  local  agencies 
mnintiiin  this  information  as  part  of 
their  day-to-day  operation  of  the  child 
support  enforcement  program. 

Additional  Information:  ACF  is 
requesting  that  OMB  grant  approval  for 
this  information  collection  under 
procedures  for  emergency  processing  by 
August  22, 1996.  A  copy  of  this 
information  collection,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Administration 
for  Children  andFamilies.  Imports 
Clearance  Officer,  ijirry  Guerrero  at 
(202)  401-6465. 

Conunents  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Afiairs, 
Attn:  OMB  Desk  Officer  for  ACF,  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  (202) 
395-7316. 

Dated:  )uly  17, 1996. 
Lany  Guei  i  ei  u, 
BepoTis  Cleatxince  Officer. 
(FR  Doc  96-18710  Filed  7-24-96:  8:45  am) 
aaxsao  oooc  iis4-oi-ii 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doetot  No.  FR-40S8-4M>3] 

Ofdca  of  the  Amiatant  Secretary  for 
Houalno-Faderal  Houeing 
Commiaaion;  Notice  of  Proposed 
bifonnatlon  Collactlon  for  Public 
Comment 

AOENCT:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Conunents  due:  September  23, 
1996. 

AIXiflESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker.  Housing,  Department  of 
Housing  ft  Uiban  Development,  451 — 
7th  Street,  SW.,  Room  9116, 
Washington.  DC  20410. 
FOn  FURTHER  INFORMATION  CONTACT: 
George  Dipman.  telephone  number  (202) 
706-0614,  Ext  2547  (this  is  not  a  toll- 
free  number)  for  copies  of  the  proposed 
forms  and  other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
bom  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology; 
e.g..  permitting  electronic  submission  of 
responses. 

'This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mark  to  Market/ 
Portfolio  Reengineering  Demonstration 
Program  Guidelines  Proposal 
Submission  Requirements  and 
Pttx»ssing. 


OMB  Control  Number:  2S02-xxxx. 

Descripton  of  the  need  for  the 
information  and  proposed  use:  This 
information  collection  is  required  for 
the  application  and  processing 
procedures  for  a  demonstration  program 
that  is  designed  to  restructure  the 
financing  of  projects  that  have  FHA- 
insured  mortgages  and  that  receive 
Section  8  rent  assistance.  The  purpose 
of  the  Congtessionally  authorized 
demonstration  is  to  test  the  feasibility 
and  desirabiUty  of  multifamily  projects 
meeting  their  financial  and  other 
obligations  with  or  without  FHA 
insurance  and/or  Section  8  assistance. 
In  negotiating  agreements  with  eligible 
project  owners,  HUD  must  act  to  protect 
the  financial  interest  of  the  Federal 
government,  while  taking  into  account 
the  need  for  assistance  of  low-  and  very 
low-income  tenants.  HUD  anticipates 
that,  over  time,  it  will  publish 
additional  guidance  that  reflects  the 
experience  derived  through  the 
execution  of  successful  agreements  with 
project  owners. 

Agency  Form  Numbers:  None. 

Members  of  Affected  Public:  Owners 
of  Projeats  that  have  FHA-insured 
Mortgages  and  receive  Section  8  Rent 
Assistance. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  160,000.  the  number  of 
respondents  is  200,  fi«)uency  of 
response  is  1,  and  the  hours  of  response 
is  80. 

Status  of  the  Proposed  Information 
Collection:  Extension. 

Authority:  Section  3506  of  the  Paperwork 
ReducUon  Act  of  1995, 44  U.S.C,  Chapter  35. 
as  amended. 

Dated:  July  18. 1996. 
Nicolas  P.  RsUinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(PR  Doc.  96-18853  Piled  7-24-96: 8:45  am) 

COOS  ttn-a-M 
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(DockM  No.  FR-MM-N-IS] 

Office  of  ttie  Assistwrt  Secretary  for 
Put>ilc  and  Indtan  Houaing;  Notice  of 
Propoaed  Intomiatlon  CoUecHon  for 
PuUlc  Comment 

AOENCV:  Office  of  the  Assistant 
Secretary  for  PubUc  and  Indian 
Housing,  HUD. 
ACnOM:  Notice. 


:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  September  23, 
1996. 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nimiber  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  PubUc  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451-7th  Street,  SW, 
Room  4238,  Washington,  D.C  20410- 
5000. 

FOR  FURTXER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (2021-708-0846, 
for  copies  of  the  proposed  fonns  and 
other  available  documents.  (This  is  not 
a  toll-free  number). 
SUPPIEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.(? 
Chapter  S5,  as  amended). 


This  Notice  is  soliciting  comments 
from  members  of  the  public  and  aflscted 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (3)  enhance 
the  qvialify,  utiUty,  and  clarity  of  the 
infbnnation  to  be  collected:  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
tedmiques  or  other  forms  of  information 
technology:  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  Usts  the  following 
infarmation: 

Title  of  Proposal:  Public  and  Indian 
Housing— General  Conditions  for 
Construction  Contract — Form  HUD 
5370. 

OMB  Control  Number:  2577-0094. 

This  form  is  required  for  construction 
contracts  awarded  by  Public  Housing 
Agencies  and  Indian  Housing 
Authorities,  refered  to  hereafter  as 
Housing  Authorities  (HAs).  The  form 
provides  requirements  for  perfonnance 
and  compliance  with  the  construction 
contract  document  by  contractors  and 
subcontractore  and  the  obligations  of 
HAs  in  project  construction  under  the 
conventional  bid  method  and 
modernization.  The  General  Conditions 
for  Construction  Contracts  are  bound 
into  the  Project  Specifications  and 
become  part  of  the  Contract  Documents. 
If  the  form  were  not  used  by  HAs  in 


soUdtations,  HAs  would  be  unable  to 
enforce  their  contracts. 

The  form  includes  those  clauses 
required  by  OMB's  Common  Rule  on 
grantee  procurement,  implemented  by 
HUD  at  24  CFR  85.36,  HUD  program 
regulations  on  grantee  procurement; 
those  requirements  set  forth  in  Section 
3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended 
(12  use.  1701U,  Section  3,  for  the 
employment,  training,  and  contracting 
opportunities  for  low  income  persons), 
implemented  by  HUD  at  24  CFR  135; 
and  HUD  Hanc&ooks  implementing 
those  regulations. 

Members  of  affected  public:  PHAs; 
MAS. 

Estimation  of  the  total  number  of 
houn  needed  to  prepare  the  information 
collection  including  number  of 
responses,  frequency  of  response,  and 
hours  of  response:  on  an  annual  basis, 
3,895  responses,  1  response  per 
construction  contract,  3,895  total 
responses,  3,898  total  burden  hours. 
Status  of  the  proposed  information 
collection:  Revision  of  currently 
approved  collection,  with  changes  to  (1) 
include  the  requirements  set  forth  in 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended 
(12  U.S.C.  1701U,  Section  3) 
implemented  by  HUD  at  24  CFR  135 
and  (2)  correct  three  typographical 
errors  occiuring  in  the  previous  edition 
of  the  form. 

Authority:  Section  3S06  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  July  17, 1996. 
Mkluel  B.  lanis. 
General  Deputy. 
WLUM  cocn  att-tut 
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U.S.  Department  of  Housing  and 
Urban  Development 

Office  of  Public  and  Indian  Housing 


due  Ml  2S77.aO»4  (««.  7/SI A6) 


General  Conditions  of  the 

Contract  for  Construction 

Public  and  Indjan 
Housing  Progralgs 


4> 


Pravtous  adton  h  daolao 
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TMs  Kmn  HUO-S370  hdulM  IhoM  ciMiu*  rM^iirad  by  OMB:* 
common  ntt  on  gniniM  procuranwit,  ktffnmUtl  M  HUD  m  24 
CFn  8&36  and  thow  nqutanants  Mt  rotttim  SMtkm  3  of  tha 
Housing  and  Uitjan  dMila|iniant  Ad  cf  IBM,  aa  amandad,  and 
ImriinwflM  by  HUO  al  24  CFR 135  and  by  ka  amandmanl  byllw 
Housing  and  Conmunlly  Davalopnwnt  Ad  isa2,  knplanianlad  by 
HUD  In  the  Interim  RulapuUMwdJuna  3a  1994.  Tlwfonnia 
raqulrad  for  construcdon  contracts  awarded  t>y  Pubk:  Homing 
/^gandas  (PHAs)  and  Indian  Housing  Authorities  (IHAs). 

The  form  Is  used  by  Housing  AuthorHtss  In  solcialkMa  to  provtda 
necessary  contract  dausas.  Ifthelormwennol  uaad,HA8«rould 
be  unstXe  lo  snlorcs  thair  conlracls. 

Pubic  raponmg  burden  tor  this  colectt)n  o(  Monnatlon  b  estimalad 
to  average  1 .0  hours  per  response,  Indudng  Hie  ttme  fornviewing 
knlnjcllans,  asarching  exitting  data  sourcec,  gathering  and 
maMaMng  ttie  data  needed,  and  Luii|jlathi^  and  ravfaviifng  the 
coMacUon  of  Informatloit.  Send  comments  legaidkig  INa  burden 
astknaia  or  any  other  aspect  of  tNa  coiecllon  of  Information, 
Including  suggasthHia  for  reducing  IMS  burden,  to  the  Reports 
ttanagement  Officer.  Paperwork  Reduction  Prajed  (2577-0094), 
Office  of  IntarmaUon  Technology,  U.S.  OspertmenI  of  Housing  and 
Urban  Omalopmant.  Washington,  D.C.  20410-360a 

Do  Aol  send  IMa  form  to  the  above  addraae. 

Raaponaas  to  the  calecUon  of  Information;  are  raqulrad  to  attain  a 
benefX  or  to  retain  a  benefit. 

The  inlonnatcn  requested  does  not  lend  lael  to  coiMai^Wlly. 

HUO  may  rwl  conduct  or  sponsor,  and  a  person  Is  not  required  to 
raapond  to  a  ootacHon  of  MormaUon  unlaaa  I  daplays  a  curmiMy 
vaH  0MB  nunbar 


(finite) 

7417.1 1 7416.1 
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TabtootCoMiMs 


Conduct  of  Work 

1.  Definitions 

2.  Contractor's  Responsibility  for  Work 

3.  Architect's  Duties,  Flesponsibiiilies.  and  Authority 

4.  Other  Contracts 
Construction  Requirements 

5.  Prsconstnjction  Conference  and  Notice  lo  Proceed 

6.  Constmction  Progress  Schedule 

7.  Site  Investigation  and  Conditions  Affecting  the  Work 
S.     Differing  Site  Conditions 

9.  Specifications  and  Drawings  tor  Construction 

10.  As-Built  Drawings 

11.  Material  and  Workmanship 

12.  Permits  and  Codes 

13.  Health,  Safety,  and  Accident  Prevention 

14.  Temporary  Heating 

15.  Availat3illty  and  Use  of  Utility  Services 

16.  Protection  of  Existing  Vegetation,  Structures,  Equipment, 
Utilities,  and  Improvements 

17.  Temporary  Buildings  and  Transportation  of  Materials 

18.  Clean  Air  and  Water 

19.  Energy  Efficiency 

20.  Inspection  and  Acceptance  of  Construction 

21 .  Use  and  Possession  Prior  to  Completion 

22.  Warranty  of  Title 

23.  Warranty  of  Construction 

24.  Prohibiten  Against  Uens 


General  Conditions  of  the  Contract  for 

Public  and  Indian  Housing  Programs 


Adbninlstratlve  nequlremente 

25.  Contract  Per»d  • 

26.  Order  of  Precedence  9 

27.  Payments  9 

28.  Contract  Modificalions  10 
a.  Changes  10 

30.  Suspension  ol  Work  II 

31.  Disputes  11 

32.  Default  11 
Liquidated  Damages  12 
Terrrvnation  tor  Convenience  12 
Assignment  ot  Contract  12 
insurance  -  12 
Sut)contracts  13 

38.  Sutxontracting  with  Smalt  and  Minority  Firms,  Women's 

Busitiess  Enterprise,  and  1-abor  Surplus  Area  Firms  13 
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Conduction 


Conduct  of  Work 

1.  Definitions 

(a)  "Architect"  means  the  person  or  other  entity  engaged  by  the 
PHA/IHA  to  perform  architectural,  engineering,  design,  and 
other  services  related  to  the  work  as  provided  for  in  the  contract. 
When  a  PHA/IHA  uses  an  engineer  to  act  in  this  capacity,  the 
terms  "architect"  and  "engineer"  shall  be  synonymous.  The 
Architect  shall  serve  as  a  technical  representative  of  the  Con- 
tracting Officer.  The  Architect's  authority  is  as  set  forth 
elsewhere  in  this  contnkCL 

(b)  ^'Contract"  means  the  contract  entered  into  between  the  PHA/ 
IHA  and  the  Contractor.  It  includes  the  forms  of  Bid.  the  Bid 
Bond,  the  Performance  and  F^yment  Bond  or  Bonds  or  other 
assurance  of  completion,  the  Certifications,  Representations, 
iuid  Olher  Statements  of  Bidders  (form  HUD-;369-A),  these 
General  Conditions  of  the  Contract  for  Construction  (form  HUD- 
5370),  the  applicable  wage  rate  deierminaiions  from  either  the 
U.S.  Department  of  Labor  or  HUD.  any  special  conditions 
included  elsewhere  in  the  contract,  the  specUicaiions.  and  draw- 


ings. It  includes  oil  formal  changes  to  any  of  those  documents 
by  addendiun.  change  order,  or  other  modification. 

(c)  "Cootracting  OfTicer"  means  the  person  delegated  the  author- 
ity by  the  PHA/IHA  to  enter  into,  administer,  and/or  leiminate 
this  contract  and  designated  as  such  in  writing  to  the  Contractor. 
The  term  includes  any  successor  Contracting  Orficer  and  any 
duly  authorized  representative  of  the  Contracting  Officer  also 
designated  in  writing.  The  Contracting  ORfcer  shall  be  deemed 
the  authorized  agent  of  the  PH/V/IHA  in  all  dealings  widi  the 
Contractor. 

(d)  "Contractor"  means  the  person  or  other  entity  entering  into  the 
contract  wiUi  the  PHA/IHA  to  perform  all  of  the  work  required 
under  the  contract. 

(e)  "Drawings"  means  die  drawings  enumerated  in  the  schedule  o( 
drawings  contained  in  the  Specifications  and  as  described  in  the 
contract  clause  entitled  Specirications  and  Drawings  tor  CoB- 
str-uctioo  herein. 

(0  "HUD'  means  the  United  States  of  America  acting  through  the 
Department  of  Housing  and  Urban  Development  including  the 
Secretary,  or  any  other  person  designated  to  act  on  its  behalf. 
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HUD  has  agreed,  subject  to  the  provisions  of  an  Annual  Contri- 
butions CuoUact  (ACO,  to  provide  financial  assistance  to  the 
PHA/IHA ,  which  Includes  assistance  in  financing  the  wort  to  be 
perfonned  under  this  contract.  As  defined  elsewhere  in  these 
General  Conditions  or  the  contract  documents,  the  deteimina- 
tion  of  HUD  may  be  required  to  authorize  changes  in  the  work 
or  for  release  of  funds  to  the  PHA/IHA  for  payment  to  the 
Contractor.  Notwithstanding  HUD's  lole.  itothing  in  this  con- 
tract shall  be  caAsmied  to  create  any  contractual  relationship 
between  the  Contractor  and  HUD. 

(g)  "Project"  tneans  the  entire  project,  whether  constnictioa  or 
lehabilitation.  the  work  for  which  is  provided  for  in  wMc  or  in 
pan  under  this  contract 

(h)  "raA/IHA"me»s  dK  Public  fkxningAteiKyorliMBinHaitt- 
ing  Authority  organized  under  applicable  stale  or  tribal  law 
which  is  a  pany  to  this  contract 

(i)  *^pccifications"  means  the  written  description  of  the  technical 
requirements  for  construction  and  includes  the  criteria  and  tests 
for  detentiining  whether  die  requirements  are  met 

0)  **War1i**  means  maieiials.  workmanship,  and  manufocture  and 
fabrication  of  components. 

I  CoMndor's  RMpenslMltty  for  Work 

(a)  TheContractor  shall  fumishiU  necessary  labor.materials,  tools, 
eqiiipmenl.  and  transportation  necessary  for  performaace  of  dK 
wok.  The  Contractor  shall  also  fiimish  all  necessary  water,  heal, 
ti^it  and  power  not  made  available  to  the  Contractor  by  the 
PHA/IHA  pursuant  lo  the  clause  entitled  Availabilitjr  aad  Use 
at  Utility  Services  herein. 

(b)  The  Contractor  shall  perform  on  the  site,  and  with  its  own 
organization,  work  equivalent  to  ai  least  I  ]  (12  percent  unless 
otherwise  indicated)  of  the  total  amount  of  work  to  be  perfonned 
under  the  order.  This  percentage  may  be  reduced  by  a  supple- 
mental agreement  to  this  order  if,  during  performuig  the  work, 
the  Contractor  requests  a  redaction  and  the  Contracting  Officer 
deteimines  that  die  reduction  would  be  to  the  advantage  of  die 
PHA/IHA. 

(c)  At  all  times  during  performance  of  this  contract  and  until  the 
work  is  completed  and  accepted,  the  Contractor  shall  directly 
superintend  the  work  or  assign  and  have  on  the  work  site  a 
competentsuperintendentwhoissatisfactory  tothcContracting  - 
Officer  and  has  audurity  lo  act  for  the  Contractor. 

(d)  TheContractor  shall  be  lespoosible  for  all  dsmages  to  persons  or 
property  that  occur  as  a  result  of  die  Contractor's  fault  or 
negligence,  and  shall  take  proper  safety  and  health  precautions 
10  protect  the  work,  the  workers,  the  public,  and  the  property  of 
odien.  The  Contractor  shall  hold  and  save  die  PHA/IHA,  its 
officers  and  agents,  free  and  harmless  from  liability  of  any  nanire 
occasioned  by  die  Contractor's  performance,  liie  Contractor 
sfaaO  tdso  be  respunsibie  for  all  materials  delivered  and  work 
perfonned  until  completion  and  acceptance  of  die  entire  work, 
except  for  any  complded  unit  of  work  which  may  have  been 
accepted  under  die  contract 

(e)  The  Contractor  shall  lay  out  the  work  from  base  lines  and  bench 
marks  indicated  on  die  drawings  and  be  responsible  for  all  lines, 
levels,  and  measurements  of  all  work  executed  under  the  con- 
tract  .The  Contractor  shall  verify  die  figures  before  laying  out 
the  work  and  will  be  held  responsible  for  any  error  resulting  from 
its  failure  to  do  so. 


(0  TheContractorslullcoiifuiealloperations(iiicludiiigstor«geof 
materials)  on  PHA/IHA  premises  to  areas  authorized  or  ap- 
proved by  the  Contracting  Officer. 

(g)  Tlie  Contractor  shall  at  all  times  keep  the  work  area,  inchiding 
storage  areas,  free  hrorn  accumulations  of  waste  materials.  After 
completing  the  work  and  before  final  inspection,  the  Contractor 
shall  (1)  remove  from  the  premises  all  scaffolding,  equipment, 
tools,  and  materials  ( inc  luding  rejected  materials )  that  are  not  die 
property  of  die  PHA/IHA  and  all  rubbish  caused  by  its  work:  (2) 
leave  the  work  area  in  a  clean,  neat,  and  orderly  condition 
satisfactory  to  the  Contracting  OfTicer.  (3)  perform  all  specified 
tests;  and.  (4)  deliver  the  installation  in  complete  and  operating 
condition. 

(h)  The  (Tontxactor's  responsibility  will  terminale  when  all  work  has 
been  completed,  the  final  inspection  made,  and  the  work  ac- 
cepted by  dK  Contracting  Officer.  The  Contractor  will  then  be 
released  from  further  obligation  except  as  required  by  die 
warranties  specified  elsewhere  in  the  contract 

3.  ArehllMt'a  Duttn,  RwponalMMIaa,  and  Authority 

(a)  The  Architect  for  this  contract,  and  any  successor,  shall  be 
designtued  in  writing  by  the  Contracting  Officer. 

(b)  The  Architect  shall  serve  as  the  Contracting  Officer's  technical 
representative  with  respect  to  architectural,  engineering,  and 
design  matters  related  to  the  work  performed  under  the  contract 
The  Architect  may  pnyvitle  direction  on  contract  perftxmance. 
Such  direction  shall  be  within  the  scope  of  the  contract  and  may 
not  beof  ananue  which:  (1)  institutesadditional  work  outside  the 
scope  of  the  contract;  (2)  constitutes  a  change  as  defined  in  the 
□tangcs  clause  herein:  (3)  causes  an  increase  or  decrease  in  the 
cost  of  die  contract;  (4)  alters  the  Construction  Progress  Sched- 
ule; or  (5)  changes  any  of  the  other  express  terms  or  conditions 
of  the  contract. 

(c)  The  Architect's  duties  .ind  responsibtUties  may  include  but  shall 
not  be  limited  to: 

(1)  Making  periodic  visitsto  die  work  site,andon  die  basisofhiV 
her  on-site  inspections,  issuing  written  reports  to  Uw  PH/V/ 
IHA  which  stall  inchide  all  observed  deficiencies.  The 
Architect  shall  file  a  copy  of  die  report  with  die  Contractor's 
designated  representative  at  the  site; 

(2)  Making  modifications  in  drawings  and  technical  speciiica- 
lions  and  assisting  the  Contracting  Officer  in  die  preparation 
ot  change  orders  and  other  contract  modifications  for  issu- 
ance by  the  Contracting  Officer, 

(3)  Reviewing  and  making  recommendations  with  respect  to -<i) 
dK  Conuacior's  construction  progress  schedules:  (ii)  the 
Contractor's  shop  and  detailed  drawings;  (iii)  the  machin- 
ery,  mechanical  and  other  equipment  and  materials  or  other 
articles  proposed  for  use  by  die  Contractor,  and,  (iv)  the 
Contractor's  price  breakdown  and  progress  payment  esti- 
mates: and. 

(4)  Assisting  in  inspections,  signing  Ceitificales  of  Completion, 
and  making  recommendations  with  respect  to  acccftance  of 
work  completed  under  the  contract 

4.  Othar  Coiiliacts 

The  PHA/IHA  may  undertake  or  award  odiercontiactt  Cor  additional 
work  at  or  near  die  site  of  die  work  under  this  contract  The 
Conlraclcr  shall  fully  cooperate  widi  die  other  cootractors  and  with 
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FHA/IHA  enployees  and  shaU  careiiiUy  adapt  achedriinc  aid 
perfiniui«  die  work  indcr  this  cootiact  10  acconmodMB  the  aiUi- 
liOMl  Mck.  heedmi  ny  liiRctica  thaa  iMy  be  praviiied  by  the 
CoMactiagCXika'.  TbeCortactarAdliiMCDitmiilorpcntiitaBy 
act  dat  win  iMoftre  with  the  potaiMBce  Df  wok  by  any  oihs 
rtvbyPHA/IHAt 


OBramidion  Raqulreinento 

S.  Pwconmuction  Conlaranca  tnHUHtm  to  Piaeead 
(a)  Widiin  ten  calendar  dayi  of  coMiacl  execatkn.  and  priir  U  dB 
conuiienceiiieitt  of  wtjfk,  diB  Contnaor  *all  attend  a  piecon- 
nractkn  conference  with  te|iitKimiva  of  Ike  FHA/DiA.  its 
AicUlcct,  avl  oahcT  intereaed  paitiea  canvcaed  by  the  PHA/ 
IHA.  The  confiereace  will  serve  10  acquaint  die  participima  with 
■he  geaetal  plan  of  the  conssaction  operation  and  all  other 
lequiRaienooriheoonliact  The  PHA/IHA  will  provide  the 
QMiKtar  with  die  due,  time,  aid  place  of  die  ccnineace. 
WTTiecoauaacr  Jan  begin  wort  upon  receipt  of  a  wfinea  Notice 
10  Proceed  &om  die  Contractiiig  Officer  or  designee.  The 
Connacnv  shall  not  begin  work  prior  to  receiving  such  notice. 

'a.  ConaHucilon Pregraea Sehadula 

(a)  TheConttactor  shall,  widiinfivedaysaflerlhe  wait  conuneacet 
on  the  connaci  or  another  period  of  time  determined  by  die 
Cccoacting  Officer,  prqnre  and  submit  to  die  Contracting 
Officer  for  approval  three  copies  of  a  practicable  Khedulc 
showing  die  Oder  in  which  die  Contractor  propoaes  to  perfonn 
thcwotk.  »d  die  dales  on  which  die  Contractor  contempfanes 
slating  and  completing  the  several  salient  features  of  die  work 
fiBchiding  acqaring  labor,  naierials.  and  equipnteat).  The 
schedule  daU  be  ia  the  finn  of  a  progiess  chat  of  niiable  Kak 
10  imficate  appnuiriaely  die  pereenlage  of  wort  «;heduled  for 
comiiWianlvany  given  date  duiingdieperiod.  IfdieCaMiaciar 
bili  to  aibmit  a  schedule  within  the  tine  ptoctibeil,  die 
Ccnaactiag  OOicer  nuy  withhold  appiDval  of  progies  pay- 
laeiia  or  lake  odar  remedies  latder  die  contract  uatil  the  Con- 
nactorsubniils  die  required  schedule. 

(b)  The  Contractor  shall  enter  die  actual  progreas  on  die  chat  aa 
required  by  die  Contracting  Officer,  and  immrdialrly  deliver 
diree  copies  of  die  annotated  Kheduieio  the  Caaaacting  Officer. 
If  die  Contnc  ting  OfTicer  delenniaea.  upon  da  basis  of  in^iec- 
lion  conducted  pursuant  lo  die  ciauK  ealiUed  ImftOm  tmt 
AcctfUma  tfCmmiutiM.  hereia  dat  da  Couoaclor  is  not 
meetiag  da  ^iproved  schedule,  da  Coatiactar  shaO  lake  steiit 
laccaaary  to  improve  its  progress,  including  duae  dial  nay  be 
leqgircd  by  da  Contracting  OfGcer.  widnut  additional  coat  to 
daPHA/IHA.  InUiiscircumatance.dKConliaclingOfncernay 
require  da  Contractor  to  increase  the  maaba  of  shifts,  overtime 
opentrm.  days  of  work,  aatVor  da  amount  of  constiuctian 
plait,  and  10  safenit  lot  approval  any  suppfeaMMaiy  achedole  or 
ichedaiu  a  chtM  font  at  da  Ownctiag  Officer  deeaa  aecea- 
say  B  denKBUna  how  da  appnted  laa  of  pnpca  wiU  be 

le^iined. 

(c)  Pailuieof theConinclorkicaaply widtdareqpniBBieaBafda 

CDMiacdag  Officer  tnaler  diis  claaae  dull  be  gnwnds  for  a 
detenaiiMion  by  da  Coaliactiag  Officer  dal  da  Coatiacnr  is 
aot  praecatiag  da  woit  widi  aifficient  diKgeace  10  atane 


'.  da  CoaBicw'i  ii|ht »  pncnd  trtt  ke 
BpasaUe  jaM  of  it,  m  accotdHBia  wiA  *e  IMWti 


«odi.orai7 
ofdik 


7.  1 

(a) 

aeoeaoiy  IS  aicaaiB  da  nanaa  and  locaka  of  da  mik,  lad 
dm  it  has  tavcaiiiaied  and  sadified  aadf  a>  n  da  leaml  ari 
local  caaSdona  wkM  can  afliect  da  mmc  or  in  cea.  haWtit 
bat  not  liaiiKd  u.  (I)  condkiana  bearing  qm  uauipuiuiif. 
dkpocal.  haidling.  ind  Borage  of  materials:  (2)  da  avaifaMilqr 
of  labar,  water,  electric  power,  aid  roads:  (3)  tacBHialrii  of 
weadar.  liver  aace*.  tides,  or  timitarphyncal  coididiaa  a  da 
ate:  (4)  da  coafanaaliaa  aid  cenditiana  of  da  graimd;  and  (5) 
da  chaiacler  of  eqaipnaat  and  bolides  Bicded  preliaiaay  10 
aiul  diaing  woik  pertormaace.  The  Contractor  also  ackmwt- 
edges  dial  it  has  otiified  iiaelf  as  10  da  ckancter.  quality,  and 
qoaitity  of  wAce  and  subsurface  materials  or  obitacta  to  be 
encountered  insofar  as  diii  information  is  reasonably 
.KcenaiaaUe  bom  an  aapectioa  of  die  site.  inchaUng  all  expto- 
atory  wok  done  by  da  PIUAHA.  as  well  as  from  da  drawiaci 
aadspecificatiaasmadeapanafdiisconuact  Anybttiaeafda 
Contractor  to  take  da  actions  described  and  acknowledged  in 
du  paragraph  will  not  lelievc  dte  Contractor  &om  reqxasibility 
for  estsmatiag  prapeily  da  difficulty  and  ooa  of  SDCcetafidly 
peilonniag  da  work,  cr  for  proceedini  a  saccaaafiiUy  perfonn 
da  woik  widnut  additional  expense  to  da  PHA/MA. 

(b)  The  mA/m  A  assumes  no  responsibility  for  any  concboiant  or 
iatespiclations  made  by  die  Contractor  based  on  da  infonnation 
made  available  by  da  PH>\/IHA.  NordoesdwFHAAHAaaaae 
responsibility  for  any  undentuiding  reacted  or  lepieaeatation 
made  concerning  conditiont  which  caa  afbct  da  wok  by  my  of 
its  officers  or  agcau  befoR  da  execution  of  dds  coanact  aiks 
dia  undemndiiv  or  repteaaiiaicB  ia  cxpnHly  MHd  ia  dtii 
coaliKt 

t.  OHtaHngBllaCandHam 

(a)  The  Contractor  doU  pnmpdy.  aad  before  da  conditions  ae 
dtoutbed.  give  a  written  notice  u  da  (joanactiBg  Officer  offl) 
suhsafMx  or  latent  physical  canditioaa  a  da  site  which  differ 
materially  6otn  dioae  iadicated  in  diis  contract,  or  (2)  anknowa 
physical  conditions  «  da  iite(s).  of  an  lanisual  aue.  which 
differ  materially  from  dwce  ordinarily  encouniend  and  gener- 
ally lecogaized  as  inheiing  in  work  of  dw  character  provided  for 

in  lia  contract 

(b)  The  Contracting  Officer  shall  investigaa  da  sia  tuadiUoat 
pnmpdy  afar  receiving  da  notice.  Wort  dail  not  proceed  at 
da  affected  site,  except  u  da  Conaacav's  rid^  aatil  da 
Contracting  Officer  has  provided  written  iasmctiaat  ID  da 
Conoaclor.  If  die  conditions  do  materially  so  differ  aulHT  at 
increKC  or  decieate  in  da  Contractor's  coa  of .  or  *e  tiaw 
leqniied  for.  perfotnuag  aiy  pan  of  da  work  inder  this  cotaict. 
wladieraraotchn(e<lasaienltafdaconifitians.lheCoainc- 
lor  diall  file  a  claim  ia  wiinng  10  da  PHA/IHA  widnn  aa  dayi 
afar  receipt  of  stah  bistructions  and.  in  any  cvees,  before 
pioceeding  widi  da  work.  An  eqaittHe  atjoaanem  a  the 
coBliact  price,  da  delivery  schedule,  or  bodidallbe  made  aakr 
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dasclaue  and  the  conmct  modified  in  writing  accondintly. 

(c)  No  lequea  by  die  Comncior  for  an  eqiutable  adjusoncm  to  Uk 
connct  mdcr  diis  claae  AaJI  be  allowed,  unless  the  Conmcnr 
has  (iven  the  written  notice  required;  provided,  dial  die  time 
preacribedin(a)above  (or  (rving  written  notice  may  be  extended 
by  d«e  Conuacting  Officer. 

(d)  No  request  by  die  Coatiactor  for  an  equitabie  adjmraeM  lo  die 
contract  for  diffeiing  site  conditions  shall  be  allowed  if  made 
after  final  payment  under  this  conmct. 


t.  UpacHiiatiam  and  Oiawlma  ferCowaliuellon 

(a)  TheCcniracnrdialllceepon  die  wait  i>ieaca|iyofihe<kwriafi 
and  specilicatians  and  shall  at  all  limes  give  die  Conlrictint 
Officeraccessdiereio.  Anything  mentioned  in  die  specificaliam 
and  not  shown  on  the  drawings,  or  shown  on  die  (kawings  and  not 
aaenioaed  in  dw  specifications.  Shan  be  oflike  effect  as  if  shown 
orraeniSonedinboih.  Incaseofdifferencebetweendiawingsand 
specifications,  the  specifications  shall  goveiT).  In  case  of  dis- 
crepancy in  the  figures,  in  the  drawings,  or  in  the  specifications, 
die  matter  shall  be  prompdy  sabmitled  to  the  Contracting 
Ofiicer.  who  shall  prompdy  make  a  determination  in  writing. 
Any  adjustment  by  the  Contractor  without  such  a  determination 
shall  be  at  its  own  risit  and  expense.  The  Contracting  OfTicei 
shall  furnish  &om  time  vo  time  such  detailed  drawings  and  other 
information  as  considered  necessary,  unless  otherwise  provided. 

(b)  Wherever  in  die  speciTicalions  or  upon  the  drawings  die  wortis 
"directed",  "required",  "ordered",  "designated",  "prescribed", 
cr  words  of  like  import  are  used,  it  shall  be  underst&)d  that  the 
"direction",  "requirement",  "order",  "designation",  or  "pre- 
scription", of  the  Contracting  Officer  b  intended  and  similarly 
die  words  "approved",  "acceptable",  "satisfactory",  or  words  of 
like  impart  Aall  mean  "approved  by",  or  "Kceptable  to",  or 
"sattsfactoty  to"  die  Contracting  OfTicer,  unless  otherwise  ex- 
pressly staled. 

(c)  Where  "as  shovm",  "as  indicated",  "as  detailed".  <>r  words  of 
similar  import  are  used,  it  shall  be  understood  diat  die  reference 
is  made  to  die  drawingsaccompanying  diis  contivt  unless  sated 
odicrwiae.  The  word  "provided"  as  used  herein  shall  be  under- 
sKwd  to  mean  "prtivide  complete  in  piace".  dial  is  "fisnished  and 
mstalled". 

<d)  "Shopdr«wings"meansdrawings,subniitIedIodiePHA/IHAby 
die  Contracur,  subcontractor,  or  any  knver  tier  subcoMrKtor, 
showing  m  detail  (I)  die  proposed  fabrication  and  assembly  of 
smcniral  elements  and  (2)  die  installation  (i.e.,  form,  fiu  and 
anachroem  details)  of  materials  of  equipment  It  includes 
drawings,  diagrams,  laycuts,  schematics,  descripdve  literature, 
illustrations,  schedules,  perfoniuuice  and  test  data,  and  similar 
materials  furnished  by  die  Contractor  to  explain  in  detai  1  specific 
portionsofUieworkiequircdbythecontt^L  ThePHA/tHAmay 
duplicate,  use,  and  disclose  in  any  manner  and  for  any  purpoae 
shop  drawings  delivered  under  diis  contrut. 

(e)  If  diis  contract  requires  shop  drawings,  die  Contractor  shall 
cooiTiinaie  all  such  drawings,  and  review  them  Cor  acciaacy, 
completeness,  and  compliance  widi  other  contract  requirenienis 
and  shall  indicate  its  appnnal  dneon  as  evidence  of  such 
coordiiiation  and  review.  Shop  drawings  submiued  to  the 
Contracting  Officer  widiout  evidence  of  die  Contractor's  ap- 
proval may  be  returned  for  lesubnission.  The  Conncliiig 
Officer  will  indicaie  an  approval  or  disapproval  of  die  Aop 

lanHUO«n«(BnMs)  .  . 
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(hawings  and  if  not  approved  as  nbmiiied  *tU  indicaie  dK 
PHA/IHA's  reaaom  dioefar.  Any  wok  done  before  inch 
approval  shall  be  at  die  Contractor's  risk.  Approval  by  Ike 
Contracting  Officer  shall  not  relieve  die  Contractor  from  reapon- 
sibiliiy  for  any  errors  or  omissions  in  such  tkawings.  nor  from 
responsibility  for  complying  widi  the  lequiremcnls  of  diis  con- 
tract, except  with  respect  to  variations  described  and  approved 
in  acc«daiice  widi  (0  below. 

(0  IfshopifeawingssAowvariationsfirondiecaniractrequiremeats, 
die  Contractor  shall  describe  such  variations  in  writing,  separate 
from  the  drawings,  at  die  time  of  submission.  If  die  Arehilect 
approves  any  such  variation  and  die  Contracting  Officer  concurs. 
the  Contracting  Officer  ^lail  issue  an  appropriate  modification 
10  die  contract,  except  ttial,  if  the  variation  is  minor  or  does  not 
involve  a  change  in  price  or  in  time  of  perfonnance,  a  modilica- 
tion  need  not  be  issued. 

(g)  It  shall  be  die  responsibility  of  die  Contractor  to  make  timely 
requests  of  the  PHA/IHA  for  such  large  scale  and  full  size 
drawings,  color  schemes,  and  other  additional  information,  not 
already  in  his  possession,  which  diall  be  required  in  the  planning 
and  production  of  dK  work.  Such  requests  may  be  suboiined  as 
die  need  arises,  but  each  such  request  shall  be  filed  in  ample  time 
to  permit  appropriate  action  to  be  taken  by  all  patties  involved 
so  as  to  avoid  delay.  ■ 

(h)  The  Contractor  shall  submit  to  die  Contracting  Officer  for 
approval  four  copies  (unless  otherwise  indicated)  of  all  shop 
drawings  as  called  for  under  the  various  headings  of  these 
specifications.  Three  sets  (unless  odiervrise  indicated)  of  all 
shop  drawings,  will  be  retained  by  die  PHA/IHA  and  one  set  will 
be  returned  to  the  Contractor.  As  required  by  the  Contracting 
Officer,  the  Contractor,  upon  completing  die  wort  under  diis 
contract,  shall  furnish  a  complete  set  of  all  shop  drawings  as 
finally  approved.  These  drawings  shall  show  all  changes  and 
revisions  made  up  to  die  time  die  work  is  completed  and 
accepted. 

0)  This  clause  shall  be  included  in  all  subcontracts  at  any  tier.  It 
shall  be  die  responsibility  of  die  Contractor  to  ensure  that  all  shop 
drawings  prepared  by  subcontractors  are  submitted  u>  dw  Con- 
tracting Officer. 

10.  A»au»  Dmrtnga 

(a)  "As-built  ikawinp,"  as  used  in  dus  cbniae,  means  drawings 
submitted  by  die  Contractor  or  subcontractor  at  any  tier  to  show 
the  construction  o(  a  particular  stnxsiue  or  woilt  as  actually 
completed  under  die  contract  "As-built  drawings'  shall  be 
synonymous  with  "Record  drawings," 

(b)  As  required  by  die  Contracting  Ofiicer,  die  Contractor  shall 
provide  the  Contracting  Officer  accurate  inibniiation  to  be  ised 
in  die  preparation  of  pennanent  as-built  drawings.  Pot  dus 
popoK,  die  Contractor  shall  record  on  one  set  of  coniiact 
drawings  all  changes  from  the  installations  originally  indicated, 
and  record  final  kxaiions  of  underground  lines  by  depth  from 
finish  grade  and  by  accuiate  horizontal  oBset  dislinces  lo 
permantnt  surface  improvements  such  as  buiUiiigs,  cnit«,  or 
edges  of  walks. 

(c)  This  clause  shall  be  included  in  all  subcontracts  at  any  tier.  It 
shall  be  Uie  responsibility  of  die  Conoactor  u>  ensue  dial  all  as- 
built  drawinp  prepared  by  subconiracton  are  submitted  10  dB 
Contracting  Ofiicer. 
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11. 

(i)  All  mai|»n«  aaliiiil  iial  ailii  k  i  fieaiiliiiil  iimlri  iMa  rne 
tract  Aallbe  new  aed  of  Ike  mat  MiiiMe  gnde  for  the  papoB 
jniended.  anku  odierwiae  ipecificaDy  provided  ia  diiscoahacL 
Referencas  in  die  coalnct  lo  equipment,  nanial,  aiticlef,  or 
paleMEd  procesMS  by  trade  mac  make,  or  caialoi  mmta. 
riMll  be  regarded  as  eil>Nirti^««andard  of  quality  »drt«l 
not  be  oondned  as  limiting  coaapelilian.  TheCoidiactarniay. 
Mitt  opdan.  He  ■qretpnpneat.Hnteriri,  article,  orpnoeadal. 
in  dK  jadgmoit  of ,  and  a>  approved  by  the  Coauaoittg  Officer, 
is  equi  to  Itnt  named  in  d»  apacificaiiana,  unlets  aUgmlit. 
ipei^flcaUy  provided  in  das  canliacL 
(b)  Approval  of  equipment  and  materials. 

(I)  The  Conoactor  shall  obtain  die  Contracthn  Offioer't  ap- 
proval of  the  macMnety  and  mechanical  and  other  equipment 
lobeincofparaiediniodiewark.  Wbeniequeding  approval, 
dH  CoMmcior  shall  fumisli  to  die  Contracting  Officer  dK 
name  of  die  mannCacoirer,  die  model  number,  and  other 
intoiaittkii  concerning  die  pcif otmance,  capacity,  nahnc 
and  rating  of  die  machinery  and  laeclnnical  tat  odier 
equipment.  When  required  by  diis  conmct  or  by  die  Con- 
Bacdng  Officer,  the  Connacior  shall  abo  obittn  die  Coai- 
nacting  Oflictr's  approval  of  dK  maKrial  or  articles  wMch 
die  Contractor  conlempiales  incoqioiating  into  die  work. 
When  requesting  apfmval,  die  Contractor  shall  provide  lull 
information  concenung  die  material  or  afticies.  Machinery, 
equipment,  material,  and  articles  dial  do  not  have  ds  re- 
quired ^iproval  shall  be  installed  or  used  at  die  risk  of 
subsequent  rejectioiL 
(Z)  When  required  by  die  specificatians  or  die  Channeling 
Officer,  die  CoMtactor  ahali  submit  appropriately  maiked 
amples  (and  cenificaia  relaied  10  diem)  (tor  approval  at  die 
Caiiini»or'<expea>e,iridiallMppn(chai|apiepiU.TIie 
Couraclor  iliall  label,  or  othenriie  properly  maik  on  the 
container,  dK  mamial  or  ptodact  repfemmed,  in  place  of 
origin,  die  name  of  the  prodncer,  die  Coonactor's  name,  ant 
da  idndifiraHnn  of  the  construction  project  ftir  which  die 
■NNeiial  or  product  is  intended  to  be  uaed. 

(3)  Oeitificales  aball  be  sobnitied  in  triplicate,  deactiWag  each 
mmple  submitted  (or  approval  and  ceitifyhig  dut  die  mats- 
fial,  eqaipnieat  or  accesaoty  complie*  with  contract  ie<|ate- 
■tenu.  The  ceitiricates  shall  inchtdedK  name  and  biaid  of 
die  product,  name  of  niiiiiMialinii,  and  the  locatiaa  where 
produced, 

(4)  Appioval  of  a  sample  shall  not  constitute  a  waiver  of  die 
PHA/IHA  right  to  demand  hdl  compliance  with  contract 
requimnents.  Materials,  equipmeni  and  accessories  may  be 
rejected  for  cause  even  dwugh  samples  have  been  approved. 

(3)  Wheiever  maleiials  are  required  to  comply  with  recognized 
standards  or  specifications,  such  speciDcaiioiis  shall  be 
accepted  as  establishing  the  technical  qualities  and  testing 
methods,  but  shall  not  govern  the  numher  of  tests  requited  to 
be  made  nor  modify  other  contract  requirements.  The 
Contracting  Ofiicer  may  require  laboratory  test  reports  on 
items  submitted  for  approval  or  may  approve  materiab  on  the 
basis  of  data  submitted  in  certificates  with  samples.  Clieck 
tests  will  be  made  on  materials  delivered  for  use  only  as 
frequentiy  as  die  Contracting  Officer  determines  necessary 
10  insure  compliance  of  materials  with  die  specifications. 


eaBcodliolwiMlhua 
nMcfc  U  m  ■eel  comact  nqiMaaMMi  ai^orimdai 
mttmtia  oOeaad  ai  lahrtwiiwi  far  d—e  fafd  ihifir  hi 
(6)  AI>eiipproiial.Mplmwillhe>»ptiaihePmteaoacfM« 
cnaaplrtinnofiiiwk-  They  m«y  be  haik  into  d*  work  alter 
aaaiimllalnaanlilyoffcaiMiiialilhiij  Mprawthmheee 
hoik  in  and  aocepied. 
(c)  «ViH¥t>~< fri'i' —»'*■«'*■*"■  ^fi"  TheCamncttirAiB 
convty  whh  the  prohibUaa  agahttt  dK  aae  of  lead-haaed  paint 
conialn«diniheLend-naawlPiinirioiaomi^PHj»ftkinAa(42 
VSJC  4821-4846)  M  iiapltif  lid  hy  24  CFR  tat  35. 


12.  Patmlts  and  Codae 

(a)  The  ConmcKir  shall  give  aO  nadcai  and  comply  iriah  afl 
applicaMebmrs,onlinances,ccdet,  rales  and  legittaitian,  Noi- 
widiatanding  the  lequiiemeut  of  BgConeaclor  10  comply  widi 
dieikawin(>aiidspeci(kailiansindiecoaiiact.ailwoAiMaUad 
ihail  comply  widi  all  appticable  codes  and  lefslaiiont  as 
ammdrd  by  any  waivoi.  Before  aisialling  die  mat,  die 
Coaiiacur  shall  examine  dK  drawings  and  die  apeciOcaiicns  for 
compliance  with  appUcaHecodesandieguhilhna  bearing  on  the 
work  and  ihall  aamedndely  lepan  any  ilaiiraty  it  mqr 
dUcover  to  die  Coadactaig  Officer.  Where  die  regain  na  mi  of 
die  (hawings  and  specificaiicns  tail  to  comply  widi  dK  appli- 
cable code  or  regulation,  die  CoMiacting  Officer  shall  modify 
the  contiact  by  chanfe  order  punuant  lo  the  cisuie  entitled 
Chances  hetein  10  confonn  u  die  code  or  n^fstaliaL 

(b)  The  Conoactor  disll  secure  and  pay  for  all  petmils,  fees,  and 
licenses  necessary  far  die  proper  execution  andcoaiplethinof  the 
wot.  Where  die  PHA/IHA  can  airanfe  for  die  issuance  of  ail  or 
pan  of  dieae  permits,  fees  and  Uceases,  without  coat  to  the 
Coanclor,  die  contract  amount  shall  be  reduced  accoidiafljr, 

IS,  HaaMi.aaiaty,andAccManlPm«iHBn 

(lO  hi  performing  dus  contract,  die  Contractor  shall: 

( 1 )  EiuuR  diat  no  laborer  or  mechanic  diall  be  required  10  wodt 
in  samwndings  or  imder  working  conditians  which  are 
unanitary,  hazardous,  or  dangerous  to  fais^ier  health  and/or 
safety  as  determined  mder  construction  ssiety  and  health 
standards  prbmulgaled  by  die  Secretary  of  Labor  by  regnhH 
don; 

(2)  PioKci  dK  lives,  heaUli,  and  safely  of  other  penwni: 

(3)  lYevent  damage  lo  property,  materials,  supplies,  and  equip- 
ment; and, 

(4)  Avoid  work  imenuptions. 

(b)  For  diese  puipoaes,  die  Contractor  diall: 

(1 )  Comply  with  legnlatiais  and  standards  issued  by  die  Secie- 
lary  of  Labor  at  29  CFR  Part  1926.  Failure  u>  comply  may 
lesalt  in  imposition  of  sanctions  pursuant  lo  the  Contiact 
Work  Hows  and  Safety  Standards  Act  (Public  Law  9I-S4. 83 
Stat  96),  40  U.S.C.  327  et  seq.:  and. 

(2)  Include  dK  terms  of  diis  cbuse  in  every  subconuaci  so  diat 
such  terms  will  be  binding  on  each  subcontractor. 

(c)  The  Contractor  dull  niaintain  an  acome  record  of  exposure 
data  on  all  accidents  incideM  lo  work  performed  under  diis 
contract  resulting  in  death,  traumatic  mjury,  occupaiiooal  tlis- 
ease,  or  damage  to  piopeny.  materials,  supplies,  or  equipment, 

.  andshallrepaitditsdauindiemaanerptescribedby29CFRPan 
1904. 


PigaSol20 
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(d)Tk  CoMnciiBg  Officer  daU  notify  Ike  Ooimanr  of  ay 
aanxMpiiancc  wMi  ikeee  rniuiwitnii  ad  of  tfie  conecii>e 
actiaii  mquifed.  TM(iiotke.wlKn<Mi*eiedlodHOo«iactor 
or  the  Cbatnciar' s  represemati  ve  H  *e  ate  of  Ike  wofc.  Aifl  he 
deeaied  aiffideM  notice  of  die  noncoaipKace  ad  conecllw 
•ction Rqoifed.  After leceWingUie notice. Ike roanmifcill 
inunediaieiy  take  corrective  action.  If  the  CoMnaor  Uli  or 
letan  to  take  conectivc  action  poaipdy.  die  CcMiailini 
Officer  any  iane  a  Older  Moppiag  all  or  jan  of  die  work  mil 
mjifamay  corrective  actioa  haa  lieen  taken.  Tke  OnBaclor 
Aall  not  kaae  ay  claim  or  reqneit  fnr  equiaMe  adj—uu  for 
additional  tine  or  money  on  ay  sup  order  itned  ander  dieae 
ofcoHtancea. 

(e)  Tke  Commctor  dial]  be  ir^wnnMr  for  is  nbcontnctcn' 
oompiiance  widi  dK  proviiioa  of  dn  clanae.  Tke  CoMraclor 
dnll  take  sick  action  widncspect  to  ay  aibcouract  Bi  die  PHA/ 
IHA,  the  Secretary  of  Hoisint  ad  Uiba  E>evelo|]ineM,  or  tke 
Secretary  of  Labor  dMll  ifiiecl  a  a  meana  of  eaforcinc  mck 


14.  T< 


Ike  Ognoidor  dnll  iirovide  and  pay  for  teaafnraty  ksatii^  cover- 
mt.  and  enckanz  necessary  to  properly  protect  all  work  ad 
■aieiiab  apinsi  damage  by  dampnen  and  cold.  10  iky  oat  die  vmrk. 
adioC>caiiatelkeco«plaionofdwwo>k.  Any  permanent  keating 
eqnpmeM  need  tkttO  be  mmed  overto  die  PHA/IHA  in  die  condWon 
and  at  die  time  marred  by  tke  tpedfiralinna. 


W.  AntnHBynndUnnofUIHqrl 

(a)  IV  PHAyiHA  *ril  make  tf  reannnWy  letirited  anaiat  of 
Btiktiea  avaikdiie  to  dtt  CuntiaUf  bom  exialnw  ondets  and 
iiiHdiii.aipeciBed  in  die  contract  UnlenodKmriaeprovkled 

indlnci»i«t»rt  iW  ■»iMrf>«r*Milhy»rwi>»m.— j^Ufctfi 

be  ckatied  to  or  paid  far  by  tke  Connactor  at  ptevailnig  nica 
ckarged  K)  Ike  PHA/IHA  or.  wkere  die  Biility  is  prodnced  by  the 
FHA^HA.  at  reasonable  rales  deuniiiied  by  die  i-nMrx^im 
Officer.  The  Conmclor  shall  carefully  conserve  any  atilities 
faviwked  nrkkont  dage. 
flrl  TV  '-Tiiitiannr  at  in  riprmr  ad  in » aiam  i  miifn  iiaj  >i  Il» 
Omractn«  Officer,  dull  iatafl  and  naniiain  ad  necessary 
tewpouy  connectianand  diatribntkin  lines,  end  all  meteis 
required  to  measure  die  amoiM  of  each  unfity  wed  for  die 
pntposeofdeiennining  charges.  Befijtefmal  acceptance  of  Ike 
woik  by  tke  FHA/IHA.  die  Contnctor  ikaU  remove  aB  die 
temporary  coaections.  Jatribntion  lines,  meteis,  ad  aooci- 


M.  "- ■  ■  -"-■-^o"T|iilTllnn  mnirMim.ri>il|»iimd. 


(a)  The  Connacior  shall  preserve  and  protect  all  soucans,  eqnp- 
mou.  and  vegetation  (such  as  trees,  skmbs.  and  grass)  oner 
adiacent  10  die  work  lile.  which  are  not  to  be  removed  ader  dut 
contract,  and  which  do  not  onreaianably  imerfere  with  die  work 
required  ivider  diis  contixt 

(b)  The  Contractor  shall  only  remove  bees  wheaqiecificaily  aotkor- 
ized  to  do  so.  and  diall  avoid  damaging  vegetation  that  will 
remain  in  place.  If  ay  Hmbs  or  branches  of  trees  are  broken 
dving  perforaiance  of  dds  contract,  or  by  die  careless  operation 
of  equipment,  or  by  wotkmen.  die  Contractor  diaU  ttua  dMNC 


Kmbs  or  btanckes  widi  a  dea  cat  and  paia  dK  cat  wilk  amee- 
pnadng  compoand  a  &ecied  by  die  Comactkig  OfGcer. 

(c)  Tke  Contactor  daU  protect  Cram  daaafc  all  exiaiag  inifn>ve- 
aientsadatilities(l)alarneardieiintkaileand(2)onadjaceu 
property  of  adiiid  party,  datocatiom  of  wkkk  are  male  known 
»  or  skould  be  known  by  die  Contractor.  Prior  lodittmblng  da 
groiad  at  die  constraction  siie.  die  Contnctor  diall  ensure  dai 
all  amkigiuimJ  utility  lines  sre  clearly  marked. 

(d)  Tke  Conaactor  akall  dnre  up.  brace,  imdwpia,  secare,  and 
prateci  a  necessary  all  foiadations  and  other  pam  of  existing 
mauuits  adjacent  to,  adjoinkig.  and  in  da  vicinity  of  da  site, 
which  may  be  affected  by  Ike  excavations  or  otker  operations 
comacied  with  lla  conatmcticn  of  da  ptpject. 

(e)  Any  eqaipmea  temporarily  reaoved  a  a  aeanlt  of  work  ander 
dtis  contract  dad  be  urartrd.ckitniid.iialnylartdai  tke  same 
condilicn  as  at  ihe  time  of  awani  of  dds  ooaaacL 

(0  New  work  which  connectt  n  exiatmg  woit  ahni  oorreapoad  in 
all  leapects  widi  dat  to  wkkk  it  cotmects  sn^or  be  aaailar  ID 
existing  work  aJeaotkerwiae  required  by  Ike  yrificaiioiiiL 

(g)  No  atracanal  numbers  akall  be  alieted  or  in  ay  way  weataaed 
widiant  da  wiina  andurixatioa  of  da  Coaoacting  Officer, 
aika  aack  work  is  dearly  ^edfied  in  da  ptaM  or  ipeci&a- 


(h)  If  Ike  reawval  of  da  exialaig  work  expoaes  dacataed  or 
aifiaitfcedaattaes.flrwottoatofaligaafa.aackamfaoestkaU 
be  aefiaisked,  or  Ike  notetial  replaced  a  aeccaaaiy  to  Bake  lia 
caaannawotkaifDiaaaulkanaoaMaa.  Tkis,koaever.dall 
not  be  ooaaaaed  to  icqare  da  R6niahing  or  reconanaction  of 
liiiaaila-  Baidies  ptevioaly  exposed,  or  fiaiiktd  smfaca  m 
good  conditHa.  but  in  difTocnt  planes  or  on  diSncM  levels 
wken  btoaghl  together  by  die  removal  of  intintiting  work. 
ailem  sach  reflaiahing  or  reconstruction  is  ipec  ified  m  da  pIsa 
or  specifications. 

0)  TkeOonaactorihallgiveallrequiiednoticesloanyadjoiningor 
adjaceat  prapeily  owner  or  odar  pany  betas  da  coaaaace- 
aieatofay  walk. 

(i)  TkeContractordallindemnifyandavekanilemdaPHA/IHA 
from  any  daaages  on  accoum  of  setdemcM  or  da  kas  of  laaend 
aappott  of  a^ioiaiag  property,  aaqr  ilamagii  tan  i  haiigi  i  in 
upograpky  aOecting  dniiage,  and  from  aU  kas  or  expeaae  aad 
an  damages  for  wMcfc  da  PHA/IHA  may  beooae  li^ie  ia 
conaeqaeace  of  rack  iaiaty  or  damage  to  a 


(k)  Tke  Contractor  dallrepair  any  damage  ID  vegetatkm.  Ml  BLtaet. 
eqapaant,  adlitiea,  or  improvemenB,  iadading  dnse  dial  are 
da  property  of  adiinlpatty,resaltnig  from  Mluretocomplywidi 
da  requiremoUs  of  diis  contract  or  EailoR  toexescise  reasonable 
care  in  perfoiming  da  work.  If  da  Contractor  bils  or  refiaes  10 
repair  da  damage  promptly,  da  Contracting  Officer  may  have 
Ike  necessary  work  perfonned  and  charge  dacostmihe  Contrac- 
tor. 


17.  Tatnpanty  iliai>mi  andTmapotlallan  af  I 
(a)  Tempararybmidaigs(e.g..storagesheds.ahops.offices.tanitaiy 
Eacilities)  and  utilities  nuy  be  erected  by  dw  Contractor  only 
widi  da  approval  of  da  Contracdng  Officer  and  akall  be  bnih 
widi  labor  and  materials  fianalad  by  da  Coatractor  widuai 
expense  to  da  PHA/IHA.  The  amponay  buiMags  and  utiiities 
dall  remain  da  property  of  da  Conoacior  and  dan  be  removed 


■■■      -     ->  7417.1  *7aS.1 
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by  da  CoaiiKtar  at  iu  opean  upon  complelka  of  i 
Wi*  tke  witea  ccaod  of  da  CotancliHt  Officer,  tte  baiM- 
iags  ad  atilities  aay  be  abandoned  and  aeed  not  be  reawved. 
(b)  The  Conaactor  daU,admcled by  daClaatnctingOfBc«r,aa 
oaly  estkbtiafced  loadwayi,  or  ase  luapuraiy  roadways  con- 
stncted  by  da  Contractor  when  and  a  adnrized  by  da 
CoaBacting  Ofliccr.  When  mamials  ate  tranaponed  ia  pros- 
ecuting da  work,  vehickx  dail  not  be  kaded  beyiwi  da  kaiifiag 
capacity  leoomaieaded  by  da  aanatacanr  of  da  vehkde  or 
preaoibed  by  any  ledend,  state,  or  kxal  law  or  tegilation.  Wba 
it  is  ncccssay  B  oon  caibs  or  sidewafts,  da  CoMiacair  shall 
protect  dam  bom  daa(B.TheCo«iacK)rtlalirepakorpayta 
da  fcpair  of  any  damaged  cabs,  aadewalkt,  or  roads. 

1S.CtaaniUranlWalar  Appdoatda  to  Cantraa  m  Enan  d 
flOOlOOO 

dODefinidon.  -Aciliiy' means  any  baiMing,  piaat,  inataUatioa. 

aanctare,  mine,  veaad  or  other  floating  craft,  kxalian.  or  sia  of 

opetaions.  owned,  taaed.  or  supervised  by  dwCootracay  or  sny 

aabcoatnctor,  ned  in  da  pnfuiBunce  of  dacaanact  or  any 

labcoatiart  WkaatocatkaoriiaofcpeiatiaMhKkidesmoR 

tha  ma  tfaiH^g,  piaat,  awaflation.  or  ttnactnre.  the  eatire 

kicalion  or  sia  akall  be  decaad  a  Eacfiity  except  when  da 

Adaunistialor,  or  a  dnigwe,  of  da  BnviiomMntal  Pmection 

Agency  (EPA)  deteiaunes  dat  iadtpeadenl  bdlitiea  are  cdk>- 

caaed  in  one  geograpltical  area. 

(b)  bi  compliance  with  legalaliam  inad  by  da  Uniied  Slalea 

Enviioaatatal  Pratection  Agca:y  (EPA).  40  Ont  Pat  15, 

paauamtodaCleaAirAct.aamendedrAirAct^.42U.S.C 

7401,  el  aeq..  da  Fedeal  Water  Polaticn  Oaarai  Act.  a 

amended  rVma  Ad"),  33  U.S.C.  1231,  d  seq.,  ad  Executive 

Older  1 1738,  da  Coatnckir  agrees  R> — 

(I)  Nm  utilise  ay  EacOity  la  da  petfciaance  of  ddacoaind  or 

any  aAconad  Kkkk  is  Haad  on  da  EPA  list  of  Vkdaiing 

Fkcilitia  patsaiM  to  fm  IS  of  da  regulalkMa  tor  da 

dsiaka  of  tiaa  dal  da  bcility  remains  on  da  Est; 

(2)FMapdy  aod^  da  Oonoactiag  Officer  if  a  tadUiy  da 

Oaattador  aiBadilo  ase  in  da  peftomance  of  this  cotmad 

it  a  da  EPA  List  of  Vkiating  nnlitia  or  Ike  Qanaaor 

knows  da  it  ha  beca  nconmaaded  to  beplaced  on  da  Ur: 

0)  Comply  witk  an  reqaireaaais  of  da  Air  Ad  and  da  Water 

Act,  iBckidiiV  dareqaataaaa  ofSection  1 14  of  da  Air  Ad 

■idSadka30BofdaWaierAct.aadaUappUcahkcleaaar 


(4)  iBdade  or  caae  «i  bs  indaded  da  proviaiom  of  ddi  data 
bi  every  aabooadad.  sad  lafce  sack  adon  a  HUDaay  dfacct 
a  a  nataa  of  enfdtcag  suck  provisains. 

Id.  EiatBy  EfHeaii^ 

Ha  Contiackir  tkall  comply  widi  aU  standadi  and  poUdn  mating 
to  energy  efficiency  wWch  an  GoaniBed  ki  da  eaemr  coaaervaika 
fia  inaed  in  compliance  widi  da  Energy  Peticy  and  Coaervation 
Ad  (PnU.  94-163)  ta  da  Slate  in  wkkk  da  wok  aakr  da 
cotmact  is  pet  tamed. 

M.  bapaetion  and  Aoeaptana  •!  Canstnicdaa 

(a)  Definitions.  As  used  in  das  clause - 

(I)  •'Act«plaaa"nasnsdaaclof  aaadiotimlRpteaeaative 


m 


of  daPHAAHA  by  whack  da  FHA/IHA 
■ama  owaetsldp  of  da  vtak  pertaaedi 
tiacL  AficeplanGeaaybepaitialwooapielB. 


and  teatit*  the  woak  per- 


taiaedatdBrtlaciailjaLlOadadbig,wlan 

materials,  equipmenl.  ccnponeno,  and 

Him)  10  deleimiae  wkedar  it  ccnfarms  to  ooaiad 


(3) 'H'csting"  mean  dui  demeM  of  Bispecticn  Ika  4 

the  propenies  or  elements,  inchiding  faictionnl  opetatka  of 
aaaerials,  eqaipnaat,  or  daar  i  lapiaaii.  by  tke  sppbca- 
tion  of  euabkibcd  acicntific  piuicipta  snd  piuujkata. 


(b) 

peitam  sack  in^actioM  a  will  easme  dai  the  aoik  perfaaed 
tarter  da  coanadconlbtauwcoamctwqdnaaumt.  AUwoik 
is  abiect  k>  FH/VAHA  iavectioa  and  lest  at  sU  ptaas  ad  a  all 
leasonatte  times  before  ai.epn«e  ID  enanre  ante  compBtare 
wilk  da  terms  of  tke  contract 

(c)  FHA/IHA  inspecikas  and  aats  are  ta  da  sole  benBlk  of  dto 
PHA/IHA tnddonol:  (DreBevedaOonttaMorofwapuaalbiSly 
faprovidingadeq— equality ooaroliinaMM;  (2)r 
Contractor  of  reaponaiHlity  te  ha  or  damage  of  d 
before  acceptance:  (3)  ccnstitua  or  aaply  tcrrptam:  or,  (4) 
affect  da  continuing  rights  of  da  PHA/IHA  alkv  accaplace  of 

da  completed  work  ander  pacv'V'i  ti> '■'o*' 

(d)  Tke  presence  or  afeaence  of  da  FHA/IHA  aapecta  doa  ad 
relieve  da  CMdiacair  from  ay  coatnct  leqaiieaent,  nor  is  da 
aiapecior  adkotixed  to  ckange  anyleta  or  coadhka  of  da 
apedikatkas  wkhout  da  Contracting  Officer's  wrkan  aada- 
lixstion.  /Ulkisinicticns  snd  approvals  with  icspecilodaiMifc 
dnD  be  given  to  da  Coimactcr  by  da  Conoacting  Officer. 

(e)  The  Contiador  ahall  pronpdy  fi>»ih.  widaat  additioaal 
daage,  aO  fiaiStiea,  labor,  ad  maarial  reaaoaabiy  needed  ta 


maybeicqaaedbydaCoBltadaagOfficar.  ThePHA/IHAaay 
chargBio  da  Coanador  ay  additioaal  cod  of  kapedia  or  teat 
whea  itork  it  aot  ready  at  Ihe  tiaa  tpedfad  by  da  Coakacar 
faiapenkaorl8at.orwhaftiorttic>lliaaaliitidaipedka 
orreteaaecaaaiy.  The  FHA/IHA  danpeitaaalinapedkat 
ad  tests  kiaaaair  that  win  ad  atiuLUfllydday  Ike  wott. 
Special,  fall  aire,  and  peffamaace  leati  dmil  be  pertamed  a 
deacrfted  in  da  contract 

(0  Tke  FHA/IHA  may  ua«kidroatiakwpr«ikasofa«faasr- 
tica  sia  on  a  daily  basis. 

(g)  Ike  Qattador  dail.  widaiu  chage,  replace  or  cottcd  wotk 
Itaaad  by  da  FHA/IHA  not  to  contam  10  contiact  nqakeaaais, 
■deas  da  PHAWA  decida  Aai  it  is  m  ks  aaerest  R)  acoept  da 
work  widi  a  appropriaa  adpaaaem  ia  coanad  piicc.  The 
Contracnr  doll  promptly  sepagate  aiMl  remove  Rjeded  mate- 
rial from  dw  preaiises. 

(k)  If  da  Conoactor  does  nd  pranipdy  leplaca  or  oorred  Rjecaed 
wofc.  Ike  PHA/IHA  niay(l)bycoaind  or  adBiviaB.replaoe  or 
correct  da  work  and  ckarge  da  cost  a  da  Conaactor,  or  (2) 
arminaie  ta  detadt  da  Cdanclor's  right  to  proceed. 

(i)  ir  ay  work  requiting  inspection  is  covered  up  witkoal  approval 
of  da  PHA/IHA.  H  moat,  if  requested  by  da  Conoacting  Officer, 
be  uncovered  a  da  expense  of  da  Conoaoor.  Ifaaaytiaa 
before  final  acceptance  of  da  enure  work,  da  FHA/IHA  coaaid- 


IOMlHUIMSI«|inM4 
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eRiiiKGCHayaridviable,K)euaiiieiNikalmdycanpicud 
bf  teouving  or  mriiif  il  imi.  te  COnmrlor.  ihill  on  tequat, 
praiqilljrrunMi  all  necenvybcilitia.  labor,  and  BulenaL  If 
nch  walk  ix  (bold  n  be  defective  or  Boncoaifimiiag  in  any 
maUfial  req)ect  due  D  dte  bnlt  of  die  Canoacaar  or  ittiulicoii- 
maan,  die  Coooactor  Aall  defray  all  die  expenjea  of  die 
eiaaainaiinn  and  of  otii&clory  mconsovctiaii.  If,  luwener. 
wch  work  is  fond  ID  meel  die  lequinaienii  of  dB  ocanacl.  dK 
CoaaactiBf  Officer  Aall  aoke  IB  cqiiiaUe  adjatameiii  U  cover 
dn  coat  of  die  exajaiaaiioa  and  reccnatracdaii,  iBcladtot,  if 
coaqdeliaii  of  dv  woifc  waa  dwreby  delayed,  an  eiKasioii  of 

(0  The  Coooactor  diallnodfy  die  CoanactiiitOfGco'.  in  writiat. 
ai  10  the  dale  when  in  in  ofiauon  all  or  a  deiignaied  portian  of 
die  work  will  be  tuhaimially  completod  and  feady  for  aiapec- 
doB.  IfdieAicliiiBctdeienn9etdiaiilie<taieof|ire)]arednes 
■I  as  lepresenied,  die  PHAAHA  will  prompdy  anaage  for  die 
iospecdon.  Unkasodieiwiae  specified  in  die  coatnct,  die  FH A/ 
IHA  shall  actepc  as  soon  as  practicable  after  completian  and 
iiispecticii.aUworkreqnindbydieccairaaorthatpaniaiiofilie 
work  d»  Comnctinf  Officer  deormines  and  designates  can  be 
accepied  separately.  AcceiMance  shall  be  final  and  conclusive 
exc^  for  laiem  defects,  baud,  gross  imstalces  amounting  to 
fraud,  or  die  PUA'VIHA'siigtai  under  any  watraniy  or  guawuee. 

21.  Uaaaiid  Pessasalen  Pilef  to  Cowiplallon 

(a)  IhePHA/IHAdiallhavedieiighilotakBpossessiaaoforuaeany 
comptaedorpaniallycanipleiBdpanofdiewofk.  Before  taking 
pcssesskm  of  or  using  any  work,  die  Contraciiag  Officer  diall 
ftmish  die  Connactor  a  list  of  itenu  of  work  lemaining  lo  be 
performed  or  conected  on  dnae  portions  of  die  work  dial  the 
PHA/IHA  intends  10  take  possession  of  or  use.  However,  failuie 
of  die  Contracting  OCBcer  ID  list  any  item  of  work  shall  not 
relieve  iho  Conoactor  of  responsibility  for  complying  with  the 
termsofdiecontiact.  ThePHA/IHA'spossessionoruseshallnol 
be  deemed  an  acceptance  of  any  woik  under  the  contracL 

01)  While  die  PHA/IHA  has  such  possession  or  use,  die  Conmctor 
shall  be  lelieved  of  the  lespoRsibiliiy  for  ( 1 )  die  los  of  or  dsmage 
to  die  work  resullint  from  die  fHA/KA's  possession  or  use. 
aonridisaaifing  die  erms  of  the  clause  entided  Pcnula  aad 
Codes  herein:  (2)  all  maimeRance  costs  on  die  areas  occopied: 
and.  (3)  finidiing  heat,  light,  power,  and  waier  used  in  die  areas 
miipiwlsridioqt  proper  teiauneiatioBdierelor.  If  prior  posses- 
sion or  use  by  die  FHA/IHA  delays  dw  progress  of  die  mak  or 
caasex  addidonal  espeaae  to  die  ConnactDr,  an  equitable  a4ja*t- 
menl  shaO  be  made  n  d»  contiact  price  or  the  time  of  conple- 

'    <■.  Id  daconnact  than  be  Modified  in  wtiihig  accordingly. 

22,  WHTsnly  of  nda 

The  QMiactor  warrants  good  dde  lo  tB  mauriali,  bhhiHct.  mi 
equipnMaa  incoiparaied  in  die  work  and  agrees  lo  deliver  the 
picouses  BgrdMr  widi  aD  impmcaKaa  dKreoo  free  bora  any 
daaaii,  Keai  or  chatgea.  aari  areea  fnlher  dyi  aeJUier  it  wr  any 
odKr  posoB,  fim  or  corpoialkai  AaB  have  aay  ligta  ID  a  BsBdini 
Ae  pieauses  or  anything  t 


W 


loaayalherw 


wanants.  eicepi  as  provided  in  paragraph  (j)  of  diis  claise.  that 
work  performed  mtder  ihis  connact  conforms  lo  the  coniraci 
feqniieinenutiid  is  free  of  any  defect  in  equifiUMt,  material,  or 
workmaiMliippufiamulbyiheCniiiaciororaBybccniiacior 
or  supplier  as  any  tier.  This  wamatyAaUoaMiBne  for  a  period 

of (one  year  onlesa  otherwise  tadkatedXkomdw  date 

offinalaccepiaoceofdiewoik.  IfdwFHA/IHAtibspOBaesskn 
of  any  pan  of  die  work  befoe  final  acceptance,  diit  watraniy 
Aail  coadiiK  far  a  period  of  __  (one  year  unless  odierwise 
indicated)  fnm  dK  date  dm  the  PHA/IHA  Mces  poaaessioB. 

(b)  The  Ccnnactor  Aall  remedy,  at  die  Connacior's  espease.  any 
bihae  lo  conform,  or  any  defect.  In  additioii.  die  f'^fyttpr 
diall  remedy,  at  die  Conltaclar's  expense,  any  damage  lo  PHA/ 
IHA-owned  or  controlled  leal  or  personal  property  when  die 
damage  is  the  result  of — 

(I) The  Contractor's  failuie  to  conform  lo  contiact  lequirB' 

ments;  or 
(2)  Any  defects  of  equipment,  material,  workmanship  or  design 

furnished  by  the  Contractor. 

(c)  The  Contractor  shall  restoie  any  worit  damaged  in  fuITilling  die 
temis  and  conditions  of  diis  clause.  Tlie  Contractor's  warranty 
widi  lespect  to  work  repaired  or  replaced  will  nm  for ___  (one 
year  unless  otherwise  indicated)  from  the  date  of  repair  or 
leplacetnent. 

(d)  The  C^oniracdng  Officer  shall  noiily  die  Contractor,  in  writing, 
within  a  reasonable  time  after  the  discovery  of  any  failure,  defect 
or  damage. 

(e)  If  die  Contractor  fails  to  remedy  any  friilure,  defect,  or  damage 
within  a  reasonable  time  after  leceipl  of  notice,  the  PHA/IHA 
shall  have  the  right  to  replace,  repair  or  otherwise  remedy  the 
fiilure.  defect,  or  damage  ai  die  C^onoactor's  expense. 

(0  Widi  respect  to  all  wanandes,  express  or  implied,  from  subcon- 
traciots,  manufactuzers.  or  suppliers  for  work  performed  and 
materials  furnished  under  this  contract,  the  Contractor  shall: 

( 1 )  Obtain  all  warranties  that  would  be  given  in  normal  commer- 
cial practice: 

(2)  Require  all  warranties  to  be  executed  in  wridng,  for  the 
benefit  of  dK  PHA/IHA:  md, 

(3)  Enforce  all  warranties  (or  die  benefit  of  die  PHA/IHA. 
(g)  bidieeventdieConlractor'swanaBtyandBrpara(nph(a)ofdiis 

claase  has  expired,  die  PHA/IHA  may  bring  suit  at  its  own 
expense  lo  enforce  a  sabconmctor's.  manufacbirer's  or 
sapplier's  wanaMy. 

(h)  Uilesa  a  delto  is  caused  by  the  negUgeace  of  die  Conitaciar  or 
aabcootiactor  or  supplier  at  any  tier,  die  Contractor  shall  not  be 
liable  for  die  repair  of  any  defect  of  material  or  design  taiiished 
by  d»  PHA/IHA  nor  for  the  repair  of  any  damage  dial  laadts 
from  any  deftet  in  PHA/IHA  ftimished  maaoial  or  deagn. 

(i)  Notwiduiandmg  any  provisaons  herein  to  die  contrary.  dK 
ealaUiilimem  of  dw  lime  periods  in  paragraphs(a)and(c)above 
letale  only  ID  die  specific  oMigHion  of  dK  Conmctor  ID  conect 
die  woA,  and  have  no  refaKiaiuMp  to  dK  dme  widiia  which  its 
oMigaioa  lo  coa^ily  whh  dn  cmnct  may  be  aoiwhi  lo  be 
enforced,  nor  to  the  time  within  which  proceedings  may  be 
commenced  ueuaUish  die  CgiHtactor's  liability  with  respect  k> 
its  oMigadan  other  don  qnctficdy  »  oonsa  de  work. 

®  This wananqrAannaliimit die PHA'tAHA'iriglilsaaderdK 
hipmiaa  and  AwiHanii  of  CfUnUlan  daiae  »f  iMs 
coninct  widiieqiect  to  hneat  defeca.  gram  s 


24.  PiehMHen  Agalnat  Uana 

TheConoactorisprohibiled&omplacingalieaanlhePHA's/IHA's 
property.  Thisprohibitionihallapplyloallsubconliaelotxatanylier 
and  all  materials  supplien. 

AdniiniBliiilitfB  R0C|uifBfMnls 

25.  Cordnd  Patiod 

The  OoMiaclor  shall  complete  all  work  required  under  this  contract 

widiin calendar  days  of  die  effective  dale  of  the  conmctor 

wiihiB  die  dme  schedule  established  ia  die  noikx  to  proceed  isaaed 
by  die  Contracting  Officer.  < 


In  die  evcM  of  a  conflict  between  diese  General  Conditions  and  the 
Specificatians.  die  General  Conditioiis  shall  prevaiL  IndieeveMof 
aconflict  between  die  contract  and  any  applicable  stale  or  local  biw 
or  regulation,  die  state  or  local  law  or  regulation  diall  laevaik 
provided  dial  such  sale  or  local  law  or  regulalkn  does  not  conflict 
widi,  or  ia  less  realiktive  than  appficaUe  federal  law.  legulation.  or 
EaecativeOnhr.  In  dKevcat  of  such  acanflict.ap|iHcable  federal 
taw.  icfafadion.  and  Ezecative  Older  Aall  prevail. 

27.  nymanla 

(a)  Tie  PHA/IHA  Aall  pay  die  Ccntranor  the  pifte  as  provided  in 
dusconmct. 

(b)  The  PHA/IHA  rimU  aiake  pngicas  payaienu  apptoxhnaiely 
evtiy  30  days  a  die  work  proceeds,  on  mimales  of  work 
accoiapliiiied  which  meets  die  standards  of  quality  established 
aderdKcanhct.aBappnjvcdbydieC:ontnictingOfIicer.  The 
PHA4HA  may,  lutgect  to  wrioea  detenainaiion  and  approval  of 
die  Conoacting  Officer,  make  more  frequent  payments  to  cm- 
ttacttn  which  are  qualified  small  buaiiwases. 

(c)  BeCore  die  first  progress  paymcm  under  das  coiMiact,  die  Con- 
tractor ihaO  finish,  in  such  detail  at  leqoeMed  by  dK  Conmcl- 
iag  Officer,  a  breakdown  of  die  total  conmct  price  shDiring  dm 
amoimi  mchtdedtfieiein  for  each  praicipal  categonr  of  die  work. 
wUch  Shan  subdantiale  die  payaient  amoma  nqoeaied  IB  order 
»  provide  a  basis  for  deterndning  progress  pnymeats.  The 
breakdown  shall  be  approved  by  die  Caanctiag  Officer  and 
mastbeacceptid>leloHUD.  If  dieconlractcoversmaredianone 
project,  die  Conoactor  shall  furnish  a  separate  breakdown  for 
each.  The  values  and  qnaMities  empkiyed  in  aiaking  wp  this 
breakdown  are  for  delermaiing  the  amount  of  progress  paymeais 
and shaM  not  be  construed aaabasis  for  aiMilinns per  dedactioaa 
bom  die  contract  price.  The  Contractor  shall  prorate  ha  over- 
head tnd  profit  over  die  coasnction  period  of  die  conmct 

(d)  The  Contractor  shall  submit,  on  forms  provided  by  die  PHA/ 
IHA,  periodic  estimates  dwwing  die  value  of  Ihe  work  pcr- 
formed  duriag  each  period  baaed  upon  die  approved  bteakdown 
ofdB  contract  price.  Sucheatimalesdmllbesabniittednotlsier 

dian days  in  advance  of  die  dale  set  for  paymem  and  are 

sabject  to  correction  iiid  revision  as  required.  The  estimates 
must  be  approved  by  die  Conoacting  Officer  widi  d)e  concw- 
lence  of  die  Architect  prior  to  paymenL  If  die  contract  coven 
more  dian  one  project,  die  Contractor  shall  furnish  a  separate 
progteM  paymeM  estimaie  for  each. 

(e)  /Uong  widi  each  request  for  progress  payments  and  the  required 


estimates.  dK  Conoaclor  Aalt  furnish  dK  foHowing  oetifica- 

Don.  or  paymett  shall  aot  be  made: 

I  hereby  certify,  to  dK  best  of  my  knowledge  and  belief,  dial: 

0)  The  amoimis  requested  are  only  for  performance  m  accor- 
dance with  the  specificatians.  terms,  and  condiliaas  of  dK 
contract: 

(2)  Payments  to  suboonaaclois  and  sapplieis  have  beea  nade 
bom  previous  paymeali  received  under  dK  rmilran,  and 
timely  paymems  will  be  made  from  dK  piocoedi  of  the 
payment  covered  by  das  ccttificatioa.  in  accordiace  widi 


(3)  This  request  for  progress  paynKMs  does  not  iachide  aay 
amornds  which  dK  prime  conoactor  iateadi  ID  widdntd  or 
retain  fiomatabuaaiaaoror  supplier  in  accordance  with  dK 
Kinis  ami  condiiicas  of  dm  sBbconmcL 


(0  Bxoepl  as  oAmriae  provided  in  Sate  tew.  dK  FHAWA  than 
retain  ten  (10)  percent  of  dK  tnn)—  of  progress  paymeaM  aatil 
completian  snd  acccpfKt  of  all  woik  aider  dK  ammo: 
except,  dial  if  upon  compietiai  of  50  percent  of  dK  work,  dK 
Contracting  Officer,  after  consulting  widi  dK  Architect,  deter- 
mines dmi  dK  Conmclor's  perfmaince  and  progress  are  salis- 
bctoty,  dK  PHA/IHA  auy  make  dK  reaaaaiiag  paynMMa  in  fuO 
fbrdttworksubaeqaendycampleied.  IfdKConnctingOfBccr 
aabaeqacndy  detcsmaKS  dat  dK  Conoaclor'i  performance  and 
progrem  we  unaaliifBCSory.  dK  PHA/IHA  shall  reiasiaK  dK  ten 
(10)  perccM  (or  other  percealage  as  piovkfed  in  Stale  taw) 
ralainaae  anil  sach  lane  as  the  Conoacting  Officer  desetmincs 
that  pertosmmoe  and  progmm  am  sailifai  aay. 

(g)  The  OmBacting  Officer  aiay  aathoiiae  material  deU  vend  on  dK 
lite  and  preparatory  wosk  done  U  be  taken  auo  conaidenaian 
when  computing  progiess  payments.  Material  dehvaed  ■>  dK 
OwtvKir  at  locatkms  other  dm  dK  ste  may  also  be  taken  iaro 
oonideration  if  dK  Comracior  fmishes  oiii&ctory  evidence 
dM(l)itlKsacqnindtideiDsuchaaieriai:<2)  dKmaterialis 
properly  stored  in  a  bonded  wardMuae.  suaage  yard,  or  similar 
sahable  place  as  may  be  approved  by  dK  ConoactingOfficer:  (3) 
dK  material  is  insiatd  K)  cover  its  fall  vahie:  and  (4)  dw  BOlerial 
will  be  iBcd  to  perform  dus  contract.  Before  aiy  prognas 
payment  which  inchalBsdelivcied  material  ia  made,  dKComrac- 
lor  ih^  fiitniA  mch  docianeaiaiian  a  dK  Coamctiag  Officer 
may  require  to  assure  dK  protection  of  the  FHA'aWA's  mteiest 
taicachaiaterials.  TheConnactorAallienMinieiponiihlt  for 
such  stored  material  noturithslanding  dK  transfer  of  tide  to  dR 
PH/V/IHA. 

(h)  All  mmerial  and  wofk  covered  by  progreaspayiaenismadedKl. 
at  dK  time  of  payaaeai  become  dK  sole  prapeny  of  dK  PHA/IHA. 
batdusshaUnotbeconalraedK(l)ielievingdKCaanctarfrom 
dK  sole  responsibility  for  all  material  and  wok  vfnn  whith 
payments  have  been  made  or  dK  restoration  of  any  damaged 
work:  or,  (2)  waiving  dK  right  of  dK  PHA/IHA  to  reqain  dK 
fuUiUBKtt  of  all  of  the  unM  of  dK  contract  In  dKevcaldK  work 
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of  dK  Coitnctcr  has  been  damaged  by  ollKr  coniraciDn  or 
■moasolln'  dm  cmployMS  of  liie  PHA/IHA  in  die  cone  of 
Ikdr  eaif)loynem,  Ite  Comncwr  shall  restore  such  damaged 
mfk  wiiiiaiil  con  lo  die  PHA/IHA  and  to  seek  lediea  for  ils 
damage  only  from  dMW  wko  daecUy  caused  il. 

0)  The  PHA/IHA  shall  make  die  final  payment  due  the  Contnctor 
imder  diis  contract  after  (I)  complciion  and  final  axeponce  of 
all  work;  and  (2)  presentatioa  of  release  of  all  clainu  against  the 
PHA/IHA  arising  by  vtmie  of  this  ccniiaci.  other  than  claims,  in 
staled  amounts,  dial  dK  Connactor  has  specifically  excepted 
&om  the  operation  of  die  release.  Each  such  eiuxpiion  shall 
embrace  no  more  dian  one  claim,  the  basis  and  scope  of  which 
shaO  be  clearly  defined.  Hb  amounts  for  such  excepted  claims 
skall  not  be  included  in  die  lequett  for  final  payment  A  releaie 
may  also  be  required  of  the  assignee  if  die  Contractor's  claim  K) 
amounts  payable  under  this  contract  has  been  assigned. 

(i)  Prior  to  making  any  paymeot.  Uk  Coniractiag  Officer  may 
requne  die  C^oMnctor  to  furnish  recciptt  or  other  evidence  of 
payment  Crora  all  penons  perfocming  wort  and  sapplyiiig  male- 
rial  10  die  Contractor,  if  die  Coolracting  OfEcer  delerminea  such 
evidence  is  necessary  to  subsrantiair  claimed  costs. 

(k)  The  FHA/MA  dull  not  (1)  deaemine  or  atjost  any  cUau  for 
payment  or  dispnet  arising  ikeraBder  between  die  Contnctor 
and  its  anboontracton  or  puterial  aqipliers;  or,  (2)  widduld  any 
■onqrf  for  dc  protection  of  the  subconmctors  or  maierial 
mrrBen.  The  faihve  or  lefiisal  of  die  PH/V/IHA  to  widdioM 
money*  from  die  Contractor  shall  in  nowise  impair  die  obliga- 
tion of  any  surety  or  sureties  under  any  bonds  fwnished  imder 
lliiscantiact. 

3b.  Coittnct  MBdMknUona 

(a)  Only  die  Contracting  OfBcer  hai  authority  10  moifify  any  term  or 
crmJiiion  of  dus  contract.  Any  contract  modification  skall  be 
antteriaed  in  writing. 

(b)  The  Oomacling  Offfcxr  may  modify  die  contract  mulaanily - 
(l)pvanMloaapecificaMhariia>ians«HedinaconiractclaBse 
(e^..  Oungti):  or  (2)  tor  artmhiiitrative  manesa  wiiich  do  not 
cliinae  die  tighaorieaponsiliilities  of  die  parties  (e.g..  change 
in  dc  PHA/IHA  address).  All  other  contract  modificaliont  shall 
be  m  the  form  of  supplonenlal  agreements  signed  by  the 
Ctamctor  and  die  <::antncling  Officer. 

(c)  When  a  ptopoaed  modificaiion  lequirea  die  apfmval  of  HUD 
prior  10  iai>nance(e.g..ackange  order  that  exceeds  die  PHAV 
IHA's  approved  dnednld).  such  modiBcaiion  shall  not  be 
effKtive  until  die  reqniredapproval  is  received  by  die  PHA/IHA. 


(a)  The  Contracting  Officer  may.  at  any  time,  without  notice  to  Oie 
sweties.  by  written  orxler  designated  or  indicaied  lo  be  a  change 
order,  make  changes  in  the  work  within  the  general  scope  of  die 
contract  inctading  changes 

(1)  bi  die  specifications  (including  ibawings  and  designs); 

(2)  In  the  method  or  manner  of  performance  of  the  work; 

(3)  PHA/IHA -furnished  facilities,  equipment,  maleriah.  serv- 
ices, or  site;  or. 

(4)  Directing  die  acceleraiion  in  die  performwce  of  die  work. 

(b)  Any  other  written  order  or  oral  order  (which,  as  used  in  dus 
Il  (b),  includes  direction,  bistraction.  interpretation,  or 
«ion)lTomdie  Contracting  Officer  that  caasesachange 


shall  be  treated  asa  change  order  underthis  clause;  provided,  dial 
die  Contractor  gives  the  Contracting  OfBcer  wiitien  notice 
stating(l)dMdalB,caRaautancetandsataceordiearierand(2) 
diat  die  Contractor  regards  dM  order  as  a  change  order. 

(c)  Exceplaspn)vidadindascbiiae.aoanlBr,ttaienienlorcondKt 
of  dB  Contracting  OfBcer  ikill  be  treated  ai  a  change  under  diis 
clause  or  entide  die  Owiactor  lo  an  equitable  adjutoneot. 

(d)  If  any  change  under  diis  clause  causes  an  increase  ordecieate  in 
die  Contractor's  cost  of ,  or  the  time  requited  for  die  peifonnance 
of  any  pan  of  the  work  under  dus  connact,  whether  or  not 
changed  by  any  such  order,  die  Contracting  OCRcer  Aall  make 
an  equitable  adjustment  and  modify  the  contiact  in  wiiting. 
However,  except  for  a  adjustment  based  on  defixtive  specifica- 
tions, no  proposal  for  any  change  under  paagnph  (b)  above  dull 
be  allowed  for  any  costs  incurred  more  dun  20  days  (5  days  for 
oral  orders)  before  die  Contiactor  gives  wrinen  notice  as  le- 
qoiied.  bidKcaaeofdefectivespecificationsforwfaichdiePHA/ 
IHA  ii  reaponsible.  die  equitable  adjustment  shall  inchide  any 
increased  cost  leasonaUy  incurred  by  die  (Contractor  in  attempt- 
ing 10  comply  widi  die  defective  specifications. 

(e)  The  Contiactor  must  assert  its  right  to  an  adjustment  under  dus 
clanse  within  30  days  after  ( 1 )  receipt  of  a  written  change  order 
under  paragraph  (a)  of  diis  clause,  or  (2)  die  fiimishiBg  of  a 
written  notice  under  paiagsaph  (b)  of  diis  clause,  by  submitting 
a  written  statemem  deaoibiag  the  geacol  name  and  dK  amount 
of  die  proposal.  IfdieCtctsjustifyit,dieCantnctingOfficermay 
extend  die  period  for  sufamissioiL  The  proposal  may  be  inchided 
hi  the  notice  required  under  paragraph  (b)  above.  No  proposal 
by  die  Contractor  for  an  equilaMe  a4)astnienl  shall  be  allowed  if 
asserted  after  final  payment  under  dds  contiact. 

(f)  TheCoooacior'swiitlenpniposalforequitabiiadjuslmentshal] 
be  submitted  in  the  form  of  a  I  ump  sum  proposal  supported  with 
an  itemized  breakdown  of  all  increases  wd  decreases  in  die 
contiact  in  at  least  the  following  details: 

(1)  Direct  Costs.  Materials  (list  individaal  items,  die  quantity 
and  anit  cost  of  each,  and  die  aggregate  cosl):Tnnsponaiion 
and  delivery  costs  attnrialwl  with  aiateriaU;  Labor  break- 
downs by  houa  or  unit  costs  (identified  widi  specific  wok 
to  be  perfonned);  Consuwtion  equipment  exchaively  nec- 
etnry  for  die  change;  Costs  of  preparation  and/or  revision  to 
shop  drawings  resahing  Cram  die  change:  Worfcer'sCompen- 
sainn  and  Public  Liability  Insurance:  Emphiyment  taxes 
under  PICA  and  PUT  A;  and.  Bond  Costs  -  when  size  of 
change  wsrranis  revision. 

(2)  bidirectCCosa.  bidirect  costs  ouy  inchide  overtiead,  general 
and  administrative  expenses,  and  fringe  benefits  not  nor- 
mally treated  as  direct  costs. 

(3)  PioTu.  TheamoumofprofitshaUbeaegotiatedandmay  vary 
according  lo  the  nature,  extent,  and  complexity  of  the  work 
required  by  the  change. 

The  allomybility  of  the  direct  and  indirect  costs  shall  be  deter- 
mined in  acconlance  with  die  Contract  Cost  Principles  and 
Procedures  for  Commercial  Fnms  in  Part  31  of  die  Federal 
Acqinition  Regulation  (4gCFR  1-31).  as  implemcnuxl  by  HUD 
Handbook  2210.18.  in  effect  on  die  date  of  diis  contract  The 
Contiactor  shall  not  be  allowed  a  profit  on  die  profit  received  by 
any  subcontractor.  Equitable  adjustments  for  deleted  work  shall 
include  a  credit  for  profit  and  may  inchide  a  credit  for  indirect 
costs.  Oi  proposals  covering  boUi  increases  and  decreases  in  dK 
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amooa  of  dw  contract,  die  application  of  indirect  coats  sad  prafil 

dull  be  on  die  net-change  in  direct  costs  far  die  Cootnciar  or 

subcontractor  peribcming  die  work, 
(g)  Tic  ConDaclor  shall  include  in  die  piopisil  its  leqnea  for  dine 

exmsian  fif  any),  sBid  shall  include  taSicieai  infonnalion  and 

dates  to  demonsoaie  whether  and  to  what  extent  die  change  wi  U 

delay  the  completion  of  die  conliaci  in  its  entirely, 
(h)  The  <:antia:ting  Officer  shall  act  on  proposals  widiin  30  days 

after  dieir  receipt,  or  notify  the  Contractor  of  die  date  wiien  such 

action  will  be  taken. 
(i)  Faihae  to  reach  an  agreement  on  any  preposal  dull  be  adiapute 

under IheclausecntidedDlspntcsherein.  Nothingindiisclaase, 

however,  shall  excuse  die  Contiactor  from  pioceeding  widi  the 

contract  as  changed, 
(j)  Except  in  an  emergency  endangering  life  or  property,  no  change 

shall  be  made  by  die  Contiactor  widiout  a  prior  oitter  bom  die 

Contracting  (XGcer. 

W.  Suapanalon  of  Worti 

(a)  The  Cimtracnng  Officer  may  order  die  Cimiiacior  in  writing  to 
suspend,  delay,  or  inteuupt  all  or  any  pan  of  die  woric  of  dus 
contiact  for  die  period  of  time  dua  the  Ccntracting  OCGcer 
determines  appropriate  for  the  convenience  of  the  PHA/IHA. 

(b)  If  die  performance  of  all  or  any  pan  of  die  work  is,  for  an 
unieasonable  period  of  time,  suspoided.  delayed,  or  iiuenupted 
(1)  by  an  act  of  the  Contracting  Officer  in  the  administration  of 
diis  contract,  or  (2)  by  the  Contracting  Officer's  failure  lo  act 
within  the  time  specified  (or  within  a  reasonable  time  if  not 
qiecified)  in  diis  contract  an  adjustment  shall  be  made  for  any 
increase  in  die  cost  of  performance  of  die  contract  (excluding 
profit)  necessarily  caused  by  such  unreasonable  suspension, 
delay,  or  interruption  and  the  contract  modifred  in  writing 
accoidingly.  However,  no  adjustment  shall  be  made  under  diis 
clause  for  any  suspension,  delay,  or  interruption  to  the  extent  dial 
performance  woiild  have  been  so  suspended,  ilelayed,  or  inter- 
rupted by  any  other  caose.  including  the  fault  or  negligence  of  die 
Contractor  or  for  which  any  equitable  adjustment  is  prtmded  for 
or  excluded  under  any  other  provision  of  this  contract 

(c)  A  claim  under  diis  clause  shall  not  be  allowed  (1)  for  any  costs 
incurred  more  than  20  days  before  die  Contractor  shall  have 
notified  die  Contracting  Officer  in  writing  of  dK  act  or  failure  10 
act  involved  (but  dus  requirement  dull  not  apply  as  to  a  claim 
resulting  from  a  suspension  order);  and.  (2)  unless  die  claim,  in 
an  amouM  staled,  is  asserted  in  writing  as  soon  as  practicable 
after  die  leiminatian  of  die  suspension,  delay,arinlcmipiiaD,bix 
not  later  than  the  dale  of  final  paymeu  under  the  ctmlract 


cilhsai  to  liability  araaoau  or  iaaatacted^nainaicaMaabk 


31. 

(a)  "X^aan."  as  used  in  dus  clause,  means  a  written  ( 

written  acKstion  by  one  of  die  oonnctiag  parties  seeking,  as  a 
matter  of  right  the  paymem  of  money  in  a  sum  certain,  the 
Kljustment  or  interpretation  of  contract  terms,  or  other  relief 
arising  under  or  relating  to  die  contract  A  claim  arising  under 
the  contiKt  unlike  a  claim  relating  to  the  contract  isa  claim  thai 
can  be  resolvedunderacontnct clause  dial provideafordieiElief 
sought  by  the  claimant  A  voucher,  invoice,  or  other  nmtine 
request  for  payment  that  is  not  in  fSspuie  when  submitted  is  not 
a  chum.  The  submission  may  be  converted  to  a  claim  by 
complying  with  the  reqairemeais  of  diis  clause,  if  it  is  disputed 


(b)  Except  (or  dispian  aiisiat  mOa  dr  < 
Smiitmm  m^  Utm  Smimii  NmroaUm  Mm 
heicin,  all  dltpulei  asisiag  lader  cr  relatia(  to  da*  conmct. 
inchiding  any  claims  fivdanages  fn- Ike  allied  bmacktkenof 
which  are  not  dispoBd  of  by  agreement  shaD  be  naoivcd  Hider 
diisclaae. 

(c)  /Ul  daimt  by  the  Coamctar  Aall  be  nude  in  wiiting  tad 
nbedned  to  the  CooBactiag  OfBcer  far  a  written  decttion.  A 
dam  by  the  PH/V/IHA  agaaut  dK  Coatractor  dull  be  inbieci  to 
a  wiiltea  decision  by  the  Contracting  OfBcer. 

(d)  The  Ckatmcting  Officer  shall,  within 60  unless  odier- 

irise  indicaied)  days  after  receipt  of  die  lequest  decide  the  claim 
or  notify  die  Contiactor  of  dK  date  by  which  die  decision  will  be 
made. 

(e)  The  (Contracting  Officer's  decision  shall  be  final  unless  die 
Contractor  (1)  appeals  in  writing  to  a  higher  level  in  the  PHA/ 
IHA  in  accordance  widi  the  PHA'sAHA'spolicy  and  procedures. 

(2)  refeis  die  appeal  to  an  independeni  mediator  or  aitiitiaior.  or 

(3)  files  suit  in  a  coun  of  competent  jurisdiction.  Such  appeal 

must  be  made  widiin (30  unless  otherwise  radiated) 

days  after  receipt  of  the  Contracting  OfBcer's  decision. 

(0  TheContractorshallproceeddiligcnilywithpcrformanceofthis 
contract,  pending  final  resolution  of  any  request  for  relief,  claim, 
appeal,  or  action  arising  under  or  relating  to  the  contract  and 
comply  widi  any  decision  of  the  Contracting  Officer. 

32.Da<autt 

(a)  If  die  Contractor  refuses  or  fails  to  prosecute  die  wo<k.  or  any 
separable  pan  thereof,  wiih  the  diligence  that  will  insure  its 
completion  within  the  time  specified  in  this  contract  or  any 
extension  diereof.  or  foils  to  complete  said  work  within  diis  time, 
die  Contncting  Offuxr  may.  by  wrinen  notice  to  the  Contractor, 
terminate  the  right  to  proceed  with  die  work  (or  separable  pan  of 
die  woric)  that  has  been  delayed.  In  Ihisevcnt  the  PHA/IHA  may 
take  over  the  wort  and  cooiplcic  it  by  contraa  or  olherwiic.  and 
may  take  possession  of  and  use  any  maichals,  equipment  and 
plant  on  die  work  site  necessary  fix  completing  die  work.  The 
Contractor  and  its  sureties  shall  be  liable  for  any  damage  to  die 
PHA/IHA  resulting  from  die  Contractor's  refusal  or  failure  u> 
complete  die  worii  widiin  die  specified  time,  whether  or  noi  die 
CContiacior's  right  to  proceed  widi  die  work  is  tttminaied.  TTiis 
liability  inchides  any  increased  costs  incamd  by  die  PHA/IHA 
in  compteting  die  work. 

(b)  The  Contractor's  right  to  proceed  dull  not  be  tenainaied  cr  the 
Conuactor  charged  with  damages  under  this  clause  if — 

(I)  The  delay  in  completing  die  work  arises  from  oifareaeeable 
causes  beyond  the  control  and  widiout  the  fault  or  negligcsKC 
of  die  Conuactor.  Examples  of  such  causes  inctadeO)  acts 
of  Ciod,  or  of  die  public  enemy,  (ii)  acts  of  die  PHA/IHA  or 
other  governmental  entity  in  either  its  sovereign  or  contrac- 
tual capacity,  (iii)  acts  of  another  umtiacecg  bi  the  perfor- 
mance of  a  contiact  widi  die  PHA/IHA.  (iv)  fires,  (v)  floods, 
(vi)  epidenucs,  (vii)  quarantine  resuictians,  (viii)  stiifcca. 
(ix)  freight  embaifoet,  (z)  taniaaUy  severe  weadmr,  or  (xi) 
delays  of  subconu  aunt  or  suppfien  at  any  tier  arisiagfitaa 
imAaaeeable  causes  beyond  die  control  and  without  dc 
{Bit  ornegligenceorbothdie  Contractor  and  die  sabccmnc- 
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(2)  The  CaMncior.  widin dtjn  (10  days  i 

odMfwiie  indicaed)  traai  Ike  begoiiiiag  of  aack  (May  (m- 

leas  extended  by  Ae  Coaoactiag  Officei)  nnieei  die  Con- 

mcliag  Officer  in  wriiiag  of  the  caam  of  delay.    The 

Coamctint  Officer  diallaaceflaai  the  bat  mddKexleM  of 

diedelay.  IT.  in  die  jndgaKMofdieCoaaactiaf  Officer,  die 

findings  of  fiKrt  wairaM  such  action,  time  for  conpletiiig  die 

work  shall  be  euended  by  written  modification  to  tlie  coa- 

BacL    The  findfaifs  of  die  Coniractin(  Officer  duU  be 

icdaced  K)  a  wriaea  deciriaa  mWdi  diall  be  ariiiect  Ki  dK 

piwiaiiina  of  die  Diifatu  dawe  of  ttat  coMacl. 

(c)  It  after  terminaiian  of  the  Ooaaaclar's  fighl  k>  proceed,  it  it 

deuauned  diat  die  COnBactor  was  aoi  ia  detail,  or  dot  die 

deiqr  was  excasaMe.  die  rigliaandoUigalioa  of  die  parties  will 

be  Ike  saae  as  if  die  tenninalian  had  been  (or  convodence  of  dK 

FHA/MA. 

(a)  If  die  Coamcay  bfls  a>  complete  ike  wort;  widdn  die  daie 
specified  in  die  coMract.  or  any  eimsian.  as  speciTied  ia  die 
dauae  emided  Or/jsall  of  dus  namct.  die  QMiacaar  Aall  pay 
to  the  PHA/IHA  as  Ii4piidated  danaaes.  dte  saai  of  S 
[Cotancdng  Officer  iaseit  aaioanl]  igr  each  day  of  delay.  If 
diffennt  completioB  dales  are  specified  in  dK  cosdiact  tor 
scpame  pans  or  tiafes  of  die  wort.  d«!  amoiatt  of  MnaJJaleJ 
damages  shad  be  assessed  oa  duae  pam  or  soifes  wfcickaic 
delayed.  TodieealeasdtdwCeMiaLaui'sdelayoraiayufca- 

der  sDodier  daaae  IB  this  comracs,  liqai- 
idiaUB«bedBediePHA/IHA.  The  CcMiactar 
I  liable  for  daauaes  caosed  odKr  dan  by  delay. 

(b)  If  dK  FHA/IHA  temiaales  die  CoMiacur's  right  to  proceed,  die 
■csaWag  damage  will  coasisi  of  liquidaled  dsnugta  laitil  sack 
leasoaabie  time  as  may  be  required  for  final  compietian  of  die 
work  K>gedier  with  any  increased  coss  occasioned  the  PHA/IHA 
ia  mmplrtiBg  die  work. 

<c)  If  dK  PHA/IHA  does  not  tenniaate  dB  Coaoacior's  lighl  lo 


■dl  dc  wort  is  osaplnrd  or  arc epstd. 

(a)  T1>e  Contracting  Officer  may  tenninatedusconoactia  whole,  or 
ia  pan,  whenever  the  Contracting  Officer  deaermiae*  dnt  sack 
lemiaatiai  is  ia  die  best  imeiest  of  die  PHA/DiA.  Any  sack 
•enniastian  shaU  be  eOecied  by  delivery  K>  Ike  Coatiactor  of  a 
Notice  of  Tenaiinaiinniprcifyiag  die  enentB  which  d»  paribr- 
maace  of  die  woA  laidcr  dK  conmct  is  lenaiasaed,  sad  dK  dale 
npon  wUch  sack  Knaiaadan  becoaies  effecdve. 

(b)  If  dK  pertonunce  of  die  work  is  terminaled.  eidKT  in  whole  or 
ia  pan.  dK  PHA/IHA  dull  be  liable  »  dK  CoMCKair  for 
leasonaMe  and  proper  cosu  resulting  from  such  lerauaadon 
upon  die  receipt  by  the  PHA/IHA  of  a  property  pitjtaied  claim 
setting  out  in  detail:  ( I )  dK  total  cost  of  dK  work  peffomed  10 
dste  of  Ktmiaaiion  less  dK  lolal  asMMinl  of  contract  payaients 
made  K  dK  Coaoaclor.  (2)  dK  cost  Ondudmg  reasoaaUe  profit) 
of  sealing  and  paying  claims  under  subcontracts  and  material 
orders  for  wok  pofoimed  and  nuKriab  and  sapplies  deliveied 
to  dK  siK.  payment  for  which  has  not  been  made  by  the  PHA  ID 
dK  Conoaclor  or  by  dK  Contractor  to  dK  wbrotaclor  or 


aapplier,  (3)  dK  coat  of  pRserving  and  ptosectag  dK  woik 
ahndy  perfctmed  undl  dK  PHA/IHA  or  a 
sion  thereof  or  saismci  naponsibility  dKiefu.  (4)  t 
raimawd  cost  of  legal  snd  acraailing  aenioes  icasoaaUy 
nrrfsiaiy  to  prepare  and  present  the  termiaalion  claim  to  the 
PHA/lHA:siid(5)aa  iinml  i  wsliailiagaw  tsnaaWeproaion 
dK  vafaK  of  dK  walk  perfonaed  by  dK  ConDacior. 

Cc)  The  ConmcliBg  Officer  will  act  on  dK  Conoaclor's  claim 

widda days  (60  days  unless  odKiwise  bidicstad)  of 

receipt  of  dK  Contnclor's  claim. 

(d)  Aay  daples  with  regard  to  diis  dauae  are  expiessly  nude 
sol^udKpnmsiaasofdKlMyaandauaeofddBcanliKI. 


The  Condacttr  shall  aot  assign  or  transfer  any  inluut  in  (Ms 
ccMnct:  except  dat  ctasias  for  monies  doe  or  lo  become  dae 
boa  dK  PHA/IHA  laderdK  contract  may  be  assigned  toa  bank, 
dan  company,  or  odKT&aaicial  insulation.  Siirk  aaigamenis 
of  cUan  diall  only  be  made  with  dK  wrioea  coacaicnceof  the 
Conlracdng  Officer.  If  dK  Comactor  is  a  paimefdiip,  das 
coamact  iluiU  iaiae  to  dK  benefit  of  the  swviviiig  or  resBsaaiiig 
aiember(s)  of  sack  pamieiskip  a  approved  by  dK  Contracting 
Officer. 


(a)  Be{Q«ea»waiearingi«»k.dKConli»c»rst>lrark«sbrowrac- 
ur  Aall  fianish  dK  PHA/IHA  widi  certificates  of  iasaanoe 

IthefoUowing  uism  awe  is  in  force  and  will  insure  all 
der  dK  Contract: 

(1)  Westers' Compensadon,  in  accordssKe  with  slaK  or  Tnti- 
Htial  Workers'  Compaisadon  laws. 

(2)  Coameicial  Oeaeial  Liafaility  with  aconbiaed  single  Umit 
for  bodily  injiiiy  and  property  dsaage  of  not  lea  dm 

t [Ontraniag  Officer  iasen  amoaH] 

per  occaneacc  to  protect  tke  Cconclor  and  each  subcon- 
nactaragaiKt  daias  tor  bodily  iniaiy  or  deadi  and  danafe 
to  dK  property  of  others.  This  dail  cover  the  na  of  aU 
eqaipaieal.koists.andvehiGlesoadasile(s)aatoovet«db]r 
AiiloaiobileLiabiltiyander(3)  below.  IfdRCtemcaorha 
a  "clainaaade'*  policy,  dien  dK  CoUowiag  artdlHnnsI  n- 
qnirrafsds  spply:  dK  policy  must  pnnridB  a  'YMraacdvc 
date"  whack  nant  be  on  or  before  dK  execaion  dae  of  Ike 
Conmct;  sad  dK  extended  mpoiliai  period  stsy  BM  be  lea 
diaa  five  yesn  (oOiMriag  Ike  coapledaa  dae  of  dm  Oa- 
Dact. 

(3)  AatoaobOe  LiaMlity  on  owned  snd  aoHnmed  amor  ve- 
hicles Bsed  on  dK  ske(s)  or  in  connection  Iketewiik  for  a 
coabiaedaiagle  Umit  far  bodily  iqanr  snd  property  damage 

of  not  lea  dnn  $ ! [Contfalii^ 

Officer  iasen  smount]  per  uccaueac 

(b)  BefoR  conaKaciag  woik,  dK  Conmctor  shall  furaidi  the 
PHA/IHA  with  a  ceitificatt  of  iaanance  evidencing  dai 
BaiUer's  Ride  (fire  and  extended  coverage)  Insaance  on  all 
work  in  place  aaiMir  materials  stored  a  dK  buiUiag  sile(s). 
incfaldingtwmdationsandba^ldiilgr^Mipmca.isiafo^t«.  The 
BoiUcr 's  Ride  hwaance  duo  be  for  dK  bciBfit  of  dK  Comac- 
laranddKPHA/IHAMdKirialatalsaiayappevandcadidMdi 
beaanKdmdKpolicyorpaliciesaaninsuied.  TheOoaiaclor 
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I  sqiplied  by  dK  PHA/IHA  skaU  cany 
e  on  siKh  eqiapaea  fioa  dK  dnK  dK  CoMtanor  lakes 
possession  diereaf  anil  dK  Coanact  work  is  accepted  by  the 
FH/^WA.  The  BaiUer's  Risk  teaoance  need  an  be  canied  on 
excavBtKBO,  pien.  fDotings.  or  ^iaaidaians  vail  sach  tiaa  a 
workondKsuper-stnictureisstaited.  It  need  not  be  canied  on 
landscape  woik.  Pobdes  shall  furnish  coverage  a  all  times  for 
dK  full  cash  vidae  of  all  compleied  cotoBnction.  u  well  a 
materials  in  place  smi/ar  stored  a  dK  siie(s),  whether  or  not 
patialpayawalhabeenaindebydBmA/IHA.  TheCcniractor 
may  teminatt  dus  insannce  on  btaUiiigs  a  of  dK  date  taken 
over  for  occapaacy  by  the  PHA/IHA.  The  Contractor  is  not 
lequifed  to  cany  Builder's  Rstk  Insurance  for  modernization 
woik  which  does  not  involve  stncnnl  allmuians  or  additioiK 
■al  where  dK  PHA's/MA'sexisting  fin  snd  extended  coverage 
policy  can  be  endoised  to  include  such  work, 
(c) /Ul  JKOtance  shall  be  caiTied  widi  compania  which  are  finan- 
cially Rspoaisible  snd  aiknined  u  do  busimss  in  dK  Suae  bi 
which  dK  project  it  located.  If  any  such  insaance  isduetoexpire 
diaing  dK  consoucticn  period.  dK  Contractor  (inchiding  sub- 
contrKUn.  a  applicable)  shall  noi  permit  dw  coverage  to  lapse 
and  shall  finnish  evidence  of  coverage  u  dK  Contracting  Offi- 
cer. All  cenificaaofaisannce.aevidenceof  coverage,  shall 
provide  dot  no  coverage  maybe  canceled  or  Bon-ieaewed  by  dK 
iasunsKe  company  until  at  least  30  days  prior  written  notice  ha 
been  given  n  dK  Conmcting  Officer. 


aiaaiiyfitaSi 

firaK 

(a)  Fladng  qualified 


(a)  Daflntlons.  As  usad  m  ttils  oonbad - 

(1)  ■^bcaatraet"  means  any  contract, puichaseonfcr.orodier 
parchase  agreement,  inchaiing  modificauans  snd  change 
orden  to  the  foregoing,  entered  into  by  a  subcontncar  to 
fiunish  supplies,  materials,  equipment,  and  services  for  dK 
peifoimance  of  dK  prime  contract  or  a  subccntiact. 

(2)  f  abeaatraetor"  means  any  npplier.  vendor,  or  Gra  dua 
fionithes  supplies,  materials,  cqnipmeM.  or  services  to  or  for 
dK  Contractor  or  another  subcontractor. 

(b)  The  Contractor  diall  not  enter  boo  any  subcontiact  widi  any 
nbcontractor  who  ha  been  temporarily  denied  paiticipatian  in 

'  a  HUD  piogram  or  who  ha  been  suspended  or  debstred  from 
panidpeting  in  contracting  programs  by  any  agency  of  dK 
United  States  Govenuneni  or  of  Uk  staK  in  which  dK  work  under 
dus  contract  is  to  be  performed. 

(c)  The  Contractor  shall  be  a  fidty  responsible  for  the  acts  or 
omissions  of  iu  subcontracurs.  and  of  persons  eidier  directly  or 
UMtirecdy  empkiyed  by  diem  a  tor  dK  acts  or  omissioiis  of 
persons  direcdy  employed  by  dK  Coniiacur. 

(d)The  Connactor  riiall  inaen  appropriate  clauses  tn  all  subcon- 
tracts to  bind  subcontractors  to  the  terms  and  conditions  of  this 
contractinsofiva  they  are  appticaMe  to  the  wort  of  subcontrac- 
tors. 

(e)  Nodiing  contained  in  this  contract  shall  oeaK  any  conttacaal 
lelatiooship  between  any  subcooDactor  and  dK  PHA/IHA  or 
between  dw  subcoauactor  and  HUD. 

38.  Suboonbacdng  with  Small  and  Mnortty  Flima,  Woman'a 
Buahwaa  Entatprlaa,  and  Labor  Suiplua  Aran  Ffema 
The  Conttador  shall  take  dK  following  steps  to  ensure  dm,  when- 
ever possihte.  subconiracu  are  awanled  to  small  business  firms. 


(b)  Bnturing  dai  aall  sad  aiaaity  < 

bosiaess  ena^ptises  are  aBciad  whenever  they  arof 


(c)  Dividing  total  reqairemeias.  when  eooaoiaically  feaaMe,  bao 
analks  tasks  or  qaaatide  to  peimil  maximua  psnidpaiian  by 
snail  and  minority  busiacwrs  and  wtaien's  btnieB  eaar- 
prises: 

(d)  EstaMistiing  delivery  schedales.  where  dK  tttpiletatJiB  of  da 
conliad  permit,  which  encourage  penidptiioa  by  taaU  aad 
minority  businessa  snd  wcmoi's  business  enltspiiwt;  sad 

(e)  Using  dK  services  snd  assistance  of  dK  U.S.  Saall  BasJaea 
Adnuaisaation.  dK  Mnority  BntiiKa  Develcpaaea  Agesicy  of 
dK  U.S.  Depamneni  of  Conunerce,  aad  State  and  local  (overa- 
menial  small  bosinea  ageades. 

N.  Equal  En%)leymanl  OpporUnlty 

Duing  dK  perf  onnance  of  dus  contract.  dK  ConDacaar  apect  a 

follows: 

(a)  The  Contractor  shall  not  discriminate  agaiast  any  employee  a 
applicant  for  employmem  because  of  race,  color,  lebgian,  sex, 
national  origin,  or  handicap. 

(b)  The  Contractor  shall  take  affirmative  acdoa  to  easac  dot 
^ipficaais  are  employed,  ssid  dat  emptoyea  sie  neaad  daiac 
employmea  widioht  regard  to  didr  race,  color,  leUgioii.  sex. 
iMioad  origin,  or  haidicap.  Sach  action  rinll  iadade,  b«  aot 
be  bmiKd  to.  ( I  XemployaMat.  (2)  opgiadiag.  (3)  doBOtioa,  (4) 
Baafcr.  (S)  recrataiea  a  recruinnen  advertising,  (6)  layoff  a ' 
■Biimiaaiisi  (7)iaii  infpaynrnthrrfnrmfnfi  iinfifnraliin  smt 
(g)  selectioa  for  Daining,  mchaliJig  at^xcniiccdtip. 

(c)  The  ConBador  shall  post  in  conspicuous  places  available  to 
employees  and  ^ipbona  tor  employmea  dK  notices  to  be 
provided  by  dK  Contracting  Officer  dm  explain  diis  clase. 

(d)  The  Contractor  shall,  in  all  solicitations  or  advertisements  fa 
emptoyees  pixxd  by  a  on  behalf  of  dK  ConDsctv .  siaK  dm  all 
qualified  applicants  will  reed ve  consideration  for  employmea 
without  regard  m  race,  color,  rcbgion,  sex,  national  origin,  a 


(e)  The  Coatiacnr  shall  send,  to  each  labor  union  or  representative 
of  woriceis  widi  which  it  has  a  collective  bat|iaining  agreemea 
or  other  contract  or  understanding,  the  notice  to  be  provided  by 
dw  Contracting  Officer  advising  dK  labor  union  a  workers' 
lepreaentative  of  dK  Contractor's  conunitments  under  this 
dana,  and  post  copies  of  the  notice  tn  conspicuous  placa 
available  to  employees  and  applicants  for  employmenL 

(0  The  Contractor  shall  comply  widi  Executive  Oder  11246.  a 
■nended.  and  dK  rules,  regulations,  and  orders  of  dK  Secretary 
ofUbor. 

(g)  TheContracnrikallfiiniishaUinfannationandRponsieqBired 
t^  Executive  Order  11246.  a  amended.  Section  503  of  Upe 
RduMlitaiion  Ad  of  1973.  as  amended,  and  by  rules,  regula- 
tions, sikI  orders  of  dK  Seoetary  of  Labor,  or  pursusni  diereto. 
The  Contractor  shall  permit  access  u  its  books,  records,  and 
accoonls  by  dK  Secretary  of  Labor  for  papoaes  of  investigation 
toascenain  compliance  with  such  rules,  regulations,  and  orders. 

(h)  bi  dK  event  of  a  determination  dm  die  Contractor  is  not  m 
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s  aidi  kb  clBK  or  ay  nie,  ngaiaian,  «r  crdtr  of 
te  Secieaiy  of  Labor,  tit  coamct  iiajr  be  nTrird.  araU- 
Mied,  or  lapaided  a  wtolB  or  ia  pM.  ad  dB  Omctor  may 
be  doclnvd  iarligiMr  for  hviher  Govcnunenl  coanns.  or 
Matfy  aained  wwrtim  consaca  aader  the  frDcadaics 
■du>iXBdiBBaecwncOnierll246.aaM«M.  laaikiliaa. 
iMflinm  May  be  bapoaed  aad  roaedia  imaked  afiiMllhe 
Coaoaaor  a  provided  n  EiemiTC  Order  1 1246,  as  aieaded, 
dK  rafca,  nfaiacion*.  ad  orden  of  dB  SeciMaly  of  Labor,  or  at 
uJajn»ut  provided  by  law. 

(i)  The  ConmcDr  diall  include  die  Kims  md  condiliaae  of  diis 
daaae  n  every  Bibcoiuiaci  cr  purdiase  onkrunkss  exempled  by 
dB  niet.  lefoiaioat,  or  ankn  of  die  Secreoiy  of  Labor  jvaed 
ader  Execadve  Order  1 1246.  a  aieaded.  K>  dot  there  BBS 
ad  coadMiOM  will  be  tiaiibig  qxa  each  ahnawrarlor  or 
vendor.  The  CoapacagJaJltatrarh  action  widiiespeaio  ay 
labfnatnri  or  piachaae  order  u  die  Seoetaiy  of  Hoosiai  and 
Urbn  Develo|iaiea  or  (he  Secieary  of  Labor  auy  diiect  is  a 
awsM  of  enftarciBi  aeh  piuvisiona.  iirbwBBt  onctiaw  for 
aoacoanliaBce;  provided  dMi  if  dke  Ccnmcior  ^fTiwwi  ia- 
volvad  ia.  or  is  Uauaeiitd  with,  lilifalion  widi  a  sabi'ceiiiii'Hir 
or  veador  w  a  lesah  of  such  dnection.  die  Coaoaoor  auqr 
laqaeai  die  Uniied  Stales  to  enter  bNO  the  Utigaiioa  10  prmect  die 
iaaii  III  of  the  United  StaBS. 

Q)  QMfiliacewididieieqBireaieaBofdiisciautediaObeladB 
anuaian  eileal  i«aiiiiirja  widi.  but  ao(  in  deioption  of. 
coapliaacc  widi  section  7(b)  of  dB  India  Seif-1 
adfldatwinn^BisiariiAcianddBfa 
ofl 


bMMBCMIMPMtMMiSMRMII  3  OT  QM  HOUHNB  HIO  iHfBMI 

lAelafltdd. 


(a)  The  woifc  ID  be  performed  ander  dds  conoact  is  abject  ID  dB 
laqmreaeats  of  section  3  of  dB  Hootaif  and  IMan  Devdop- 
aMnlActori968.uaaeadcd.l2U.S.C  170lB(KCtian3).  The 
pmpose  of  section  3  is  ID  easaR  dnt  empkqrmeni  ad  other 
ei  iwaaicmpm tallica  jenetaied  by  HUD  amitiice  or  HUD- 
Miii><l|iiijii liiiin iiilhji m liiwil  ihall  iiiila  immhiiiiiim 
feasible,  be  dbected  to  low-  aad  very  low-incooe  penoas. 
particalsriy  persons  who  ire  mi|ii»ai  of  HUD  autance  for 


<b)  The  panics  lo  diis  coniiact  apee  to  cooipiy  with  HUDa 
legnlslioMbi  24  CFR  pan  13S,  which' imptenieat  section  3.  As 
evidenced  by  dieir  execation  of  tins  contnct,  ttw  psrties  to  this 
coatiact  cenify  diat  ihey  me  laider  no  conuactnal  or  odKr 
anpeCmeai  Ihil  wonld  pieveni  them  ttoni  coniplyiiig  with  dK 
panl3Sieinlations. 

(c)  The  conoactor  agrees  lo  send  to  each  talbar  orpnixation  or 
ii|iiiiiii«iliTfT  of  workeis  with  which  dB  umnaon  ha  a 
collective  bsrpiBint  afieaneat  or  other  laidetsnadinf.  if  ay, 
a  BOiice  advising  die  labor  organization  «  woiten  repieseaia- 
tive  of  dK  conmcton  commiinienu  ader  this  section  3  claese. 
ad  will  post  copies  of  dK  notice  ia  conipicuoin  places  al  the 
work  BK  where  both  employees  snd  applicants  for  tndaing  and 
esoploymen  poeidons  can  see  the  notice.  The  notice  shall 
describe  dK  section  3  piefeRnce.  shall  set  foith  mininumi 
number  and  job  titles  siil^ect  to  hire,  availability  of  apprcntice- 
dup  and  saining  positions,  dB  qaalificatians  for  each;  and  dB 


aaae  and  locatian  of  dB  pcnonU)  • 
of  the  posithms;  snd  the  I 

(d)  Theu— auwagncatti 
asbratiarl  subject  aicompHace  widi  legalslioa  hi  24  cm 
part  1 35.  and  agrees  ID  take  apfnpiiaB  acdott.  a  provided  a  a 
ipplicMe  provision  of  dBabcoBBactor  in  Ihil  sectii»3claae. 
apon  a  findbig  dnt  the  abtennalor  ia  in  violalion  of  dB 
ie(aladaaihi24CHtpan  133.  TfeeooanaarwillBoinbGon- 
Kad  wjihany  lubnaiatm  where  the  ounuami  ha  notice  or 
knowledge  dm  dBaabumuauor  ha  liiiinliiuadia  violation  of 
dB  Rgulalions  hi  24  CFR  pan  135. 

(e)  ThecaataclDi  will  cenify  Ihalanyvacateaptoyawn  positions. 
Bicludmg  Bainiag  poiitioiit.  dalsre  filled  ( I)  aiker  the  contnclar 
is  selected  but  before  dB  coama  is  eiecned,  snd  (2)  widi 
persons  other  dia  diose  to  whom  dB  legulKioa  of  24  CFR  pan 
135  require  emptoymeu  opporaaiities  to  be  (fiiected,  wen  aot 
filled  <o  ciicumveiu  dK  contracnrs  obligations  ader  24  Cnt 
pan  135. 

(0  NoiBonipliancewidiHUDtiegulalicnshi24CFRpanl35inay 
lesall  in  sactions,  lenninaiitm  of  this  coamct  for  defaalt.  ad 
deboraieac  or  saipension  from  future  HUD  aaasledctndiacts. 

(g)  Widi  respect  ID  woifc  pufotiimd  m  coniKctia  widi  section  3 
covered  Indian  housing  assistace.  section  7(b)  of  the  liaia 
Self-Deiermination  ad  Bdaration  Assistance  Act  (25  U.S.C 
4S0e)  also  applies  to  the  woric  K>  be  peifcimed  alder  das 
coMiact.  Section  7(b)  iei|uiiu  that  10  the  greaaea extent  feasible 
(i)  preHereaoe  ad  oppomiiiitiea  for  training  ad  eaploymeai 
riaO  be  given  to  ladiai,  ad  (ii)  fuAMLmut  a  da  award  of 
contrtnt  andiaU  muractidanbegiventplndanorgaiisiioa 
*—"—"— -—*^''~~~'''''-**T-'***  Paiiiesioddscoatraa 
dat  are  subject  to  (he  piovisias  of  letlion  3  aid  stuiiia  7(b) 
agree  10  conpiy  with  section  3  to  dB  maaimam  exieni  feasMe, 
bat  not  m  derogation  of  compbaoce  with  section  7(b). 

(h)  Fliisuaal  to  24  CPU  905.170(b).  compliance  widi  Sectia  3 
iequitenienBshaBbetDdBnmimuihexma(aaiaBdwidi.bnt 
not  in  deiugatMU  of  compliance  widi  section  7(b)  of  the  India 
Self-Deteinunttion  aad  Edacation  Assistance,  2SU.S.Csectka 
4S0e(b)  when  dus  law  is  appGcsMe. 

41.hiitaP»alaMia  ApptcnUa  to  coAracii  amdad  by  bida 
Hoabig  Authoilla  (or  prejacla  oaiad  or  conlroled  by  Indbn 
Houtbig  AulhoiMa. 

(a)  The  woik  to  be  performed  under  dds  contract  is  on  a  peojeci 
abject  ID  section  7(b)  of  dB  India  Seif-Deienaination  and 
Education  Assistance  Aa  (25  U.S.C.  450e(b)).  Section  7(b) 
requires  dat  lo  the  greatest  exBat  feasible  (1)  preference  aad 
oupununiUes  for  training  and  employmcM  daU  be  giva  lo 
Indias.  aid  (2)  |ae<eian«s  in  dB  award  of  coaaactt  ad 
aboonnacts  shall  be  given  to  India  orgaiiiiina  and  Indian- 
owned  Rmmwut.  Entnpnses. 

(b)  The  parties  to  diis  coaract  shaU  comply  widi  the  provision  of 
Section  7(b)  of  dB  hidia  Self-Determinaiicn  aid  Education 
Assistance  Act  (25  U.S.C  4S0e<b))  and  all  HUD  lequiianents 
adopted  pnrsusnt  to  section  7(b). 

(c)  In  comeciicin  with  this  caalracl.dK  parties  dalL  to  dwgrcaiBa 
extent  feaible.  give  preference  in  dB  award  of  ay  abconoactt 
to  Indian  organizations  and  Indian-owned  Economic  Enter- 
prises, snd  preferences  snd  oppononities  for  naBiing  and  em- 
ployment to  Indians. 


a(B/ia«) 

■  7417.1  a  748S.1 


MgaMaaa 


F*d»al  RagUter  I  Vol  61.  No.  144  /  Thuraday.  July  25,  1996  /  tJaOobi 


3877S 


(d)  This  section  7(b)claa  riali  be  incoiporated  aio  every  abcon- 
ttan  inn— If  linn  widi  the  project 

(e)  UponaBndfawbydBlHAorHUDdBtaypaRylodBSContiKt 
is  aoi  B  comidisnce  widi  dB  section  7(b)  daute,  aid  party  dalL 
a  dB  dnection  of  dB  IHA.  take  appropriatB  remedial  action 
paaanlio  the  oonoacL 


BtenL  IT.  however,  da  Conaacior  ha  reason  to  beUeva  dat  sny 
deaigB.  prooen  or  piodnct  specified  is  a  iaAiBfatai  of  a  patal. 
dKConMctordallproapliy  notify  dteCoMcacthtgOfDoer.Whic 
to  give  such  notice  dan  aaka  da  Coatcactor  napoaoble  for 


42.  hdaiat  at  kkmbaia  o(  ( 
No  atembcr  of  or  delegaie  to  dB  Congress  of  dw  United  Stales  of 
America  AaJl  be  aihnilted  to  ay  Aire  or  pan  of  dds  contract  or  to 
ay  benefit  dial  nay  aria  dierefiom. 

«».hdaraalolllaidiiii,Ollcara.arBnpleyaaandfenna 
■sauuia,  onaun,  or  B^^wy^^ 

No  aember,oincer.or  employee  of  daPHA^HA,  no  membcrofdB 
govemii«  body  of  da  locality  in  which  dB  pniject  is  Bbtsied,  no 
member  of  da  govenuag  body  of  the  ksality  n  which  dB  PHA/IHA 
wa  ativated,  atd  no  odBr  pubUc  official  of  such  locality  or 
localitia  who  exerdsa  any  functions  or  lesponsibilities  widi  re- 
^BGl  to  the  project,  slall.  during  his  or  her  tenure,  or  for  oiB  yea 
daieaftu,  have  ay  interest,  direct  or  indirect,  in  this  connaa  or  da 
proceeds  thereof  . 

44.  LhiihaUenaeoPnynanU  made  to  hdhiana  Certain  Fadaial 


(a)  The  Contractor  agiea  to  comply  widi  Section  1352  of  tide  31, 
United  Slates  Code  which  prohibits  dB  use  of  Inderal  appnpri- 
sied  Andk  to  pay  any  person  for  mfluencing  or  atwiiptiiig  to 
infh*"~  a  officer  or  employee  of  any  agency,  a  Member  of 
Congnss,  aial  officer  or  eaptoyee  of  Congress,  or  an  employee 
of  aMeaber  of  Con^cu  hiconnection  widi  ay  of  da  followiBg 
covered  FedeoJ  actions:  da  awanBng  of  ay  Federal  coaoact: 
dBu^ingof  any  Pednalgiat:  da  saskhig  of  sny  Federal  kan; 
da  cnieiii«iaD  of  any  coopentive  agreement:  or  da  modifica- 
tion of  ay  Federal  coaract,  grant,  kai.  or  coopemive  agree- 

(h)  TheCoanactor  hnher  agrees  10  comply  widi  dB  reipiireaieM  of 
da  Acs  a  Idmirii  a  disclosure  (0MB  Standard  Rona  LLL, 
Diackane  of  Lobbying  Activities)  if  ay  faids  odar  dan 
IWaal  nipropiiaed  fiaak  fmdading  profit  or  fee  received 
under  a  coveted  Federal  tianaction)  have  been  paid,  or  win  be 
paid,  a  aiy  persa  Itar  taflaendng  or  aiempting  to  uiflueace  a 
oftkcr  or  empkiyee  of  ay  afency.  a  Member  of  Congress,  a 
officer  or  employee  of  Congress,  or  «  employee  of  a  Member 
of  Congrea  in  ceaaction  with  a  Federal  coMiact.  gran,  kaa. 
orcoopersma  agieeaiau. 

(c)  btdta  diba  Except  daae  chanaed  by  Sates)  snd  India 
organixakaa  a  defined  a  section  4  of  dB  buha  Setf-Determi- 
Mtion  and  Education  Assisnnce  Act  (25  U.S.C  430B)  are 
exanpi  &om  da  requiremenis  of  dns  dante. 


TheConnactorshaUpdyaDroyaltiaadlKcnKfeea.  ltd 
idlaBlsorciaiBtfbTiafragcaeMafsnypaaaiighHaddaUsavc 
*BFIiA/IHAIaiBlBa  {ran  kasaaccsnatdanoe  except  da  da 
fHA/IHA  daO  he  nsponsMe  for  aB  each  kia  when  a  I 
deaifa.  psoas  or  da  prodnct  of  a  panfcadv  I 
aaafniaiiii  is  ^wcified  aad  da  Contractor  ha  no  reaaa  to 
beiieveda(daipecifieddesipi.proccss,orprodBCtisaii  " 


nana  nHMUMti  n^oranEnrv  nsswiM 

(a)  Ha  PHA/IHA.  HUD,  or  Oomptroller  Gaaral  of  Ae  IMad 
States,  orsny  of  dBir  duly  audwriaed  representatives  Jan.  atil 
3yeai  aftei  raalinyaa  n  Misht  ihii  iiaiiri  have  anas  wad 
Ae  light  tD  esataia  ay  of  da  Contractor's  daacdy  perdneal 
books,  dmaieaSL  papers,  or  other  rectxdi  .involving  i 
dons  related  a  this  coaoact  for  dB  purpoa  of  i 
examination,  excerpts.  Bid  tranaciiplkaa. 

(b)  The  Con— aorapees  to  inchide  a  first-tier  abcoaractiader 
dna  caatiaa  a  daaae  abaiairially  the  ame  a  paagiapk  (a) 
above.  "Sabcantract,' a  need  ia  diis  claae.  exchides  puidaa 
Olden  not  exceeding  SIOJXX). 

(c)  The  periods  of  iccess  ad  eiamhatia  hi  pangiaphs  (a)  and  <b) 
tbon  for  records  relating  u>  (1)  appeals  ander  da  Dbfam 
dauK  of  diis  coninci.  (2)  litigaiiaa  or  selllrmoil  of  clsias 
srising  from  the  perfbimace  of  this  contract,  or  (3)  cosB  aad 
apenses  of  diis  coaaact  a  which  da  HIA/IHA.  HUD.  or 
Comptroller  Gewrtl  or  ay  of  dair  duly  audioiized  represata^ 
tiva  ha  taken  exception  shall  continue  aitil  deposition  of  such 
sppeals.  liDgadon.  daims.  or  exceptions. 

r  I  aliiii  Waiiitale    nails  narnn  anifrilrlr " '^ 

If  iIb  total  smoal  of  dds  contract  exceeds  S2M0.  the  ndenl  labor 

itandads  set  fonh  in  da  claaa  bekiw  shaU  apply  a  da  conatractia 

work  to  be  perfonaed  unda  da  coinaci.  except  if  da  conatmctka 

iwak^bundeaswhtdtobe'NowoutiaMainaBanrT.'sabiect 

a  da  taau  of  dat  data  of  dds  conaacL 

(a)MkiBnaWacca. 

(1)  All  laboiess  and  mechanics  emptoyed  or  working  i^ian  the 
sia  of  da  work  (or,  laider  dK  United  Siaat  Hoaag  Act  of 
1937  or  uader  dB  Hoaav  Act  of  1949,  a  dK  coaoaokB 
or  devetopmem  of  da  project)  wiP  be  paid  uncondhleaally 
adnotleaoftadanonreainak,  indwithDaasbaeqaat 
dedactin  or  rebate  a  any  acootau  (except  ack  pqnal 
deductioa  a  sn  penniaed  by  regatatkaa  itaoed  by  the 
SecietayofLaboraMlerdaCopelaidAct(29CFRi>an3». 
da  lull  aaoaa  of  w^n  ad  boa  fide  Hage  beneOB  (or 
caiheqaivahaidwniof)dae«tiaeofpajiaaiiinnatBd 
aiatesnotleathaihoacontiinedadawni  diwnnlaa 
tion  of  da  Secictacy  of  Labor  which  is  attached  heBD  atd 
madeapat  hereof,  leganOca  of  ay  coaaactaalralBtianahip 
whKh  may  be  alleged  to  exist  bciwea  da  C:oaiiaBtor  and 


I  tv  bona  fide  binge  hantfia  aada 
Section  1(b)(2)  of  da  DBvi»«aiaActabtfealfafUoata 
oraarhsnicsareitaiidaredwatwpaidasachlitosenor 
tttihepn>viaBaof2»ant5J(aKlXiv): 
ide  <v  cosB  incared  for  more 
daiaweekly  period  (hot  not  lea  ottn  don  9aneriy)atda 
plaM.  folds,  or  programs,  which  cover  da  regutar  weekly 
period,  are  deemed  a  be  constructively  made  or  mcuned 
durh«  such  weekly  period.  Sach  labono  ad  aackaaica 
dall  be  paid  aot  lea  dan  da  appiapriam  wage  tale  ad 


ratattaa 
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ffinge  beaefiB  in  cte  wage  daomiiiiiica  fior  Ike  diaific*- 
liaa  of  wok  KCoaUy  peifonnul.  widntt  ngad  K>  tSl, 
taapi  a  pnvidMl  in  29  CFR  PM  S  J(aX4).  Literen  or 


■nytrrmmifniimlitrtr  rf  ^winrirtfuiniliiliiiirin 

liaii  for  Ihe  time  actully  waked  dBnai:  prDvidabdut  the 

empkqnr's  payroO  lecacxkaccmleiy  m  fonh  Ike  ine  qKM 

inochclassficationinwWckwoikupeiftnned.  Themge 

delennination  (indudiiig  any  adtfitiooal  rtiirifiraiioii  bmI 

rage  mes  canliniaeil  mder  29  CRt  J  J<aX>Xu)  uid  the 

Dwrii-Bacaa  pooer  (WH-1321)  dud  be  poMed  ■  aU  time* 

bydieCimiactarandiisaitccMacianaikeaieafikewaik 

in  a  pmadneni  aad  acceaoMe  place  wkeie  ii  can  be  eaaily 

»ea  by  die  woikm. 

(2)G)  AiydaaofMwwoornwrkiictwMekiiiioibaedin 

Ike  wage  deomiaMiai  aid  wUch  ii  lo  be  eaqiloyed 

andenfeecoaoactriiBUbedaBiSediBcaataniaacewidi 

the  wage  dramniiiarioa.  HUD  Aall  appnne  an  addi- 

■iooal  danificaUua  and  wage  faie  and  binge  benefin 

daiafar  only  wkea  d  dB  foitowaig  criuria  kare  been 

(A)Tke  wok  u  be  perfuuwl  by  die  daaificatkai  le- 
qaeaed  b  BUI  pofbiined  by  a  danificatica  in  die  wage 


(B)Tke  ctaoBficacka  ii  aiiiiaed  in  ike  ana  by  dK  ccn- 


(QThe  ptopoied  wage  me.  inckiding  any  bona  fide 
binge  benefio,  bean  a  leaaomble  letaHomUp  lo  die 
wage  ntea  omaaied  in  die  wage  denmiaadan. 

(ii)  If  die  Contnctar  and  die  labaien  and  nechaacs  K>  be 
enpkiyed  Bi  dK  claaificaiiw  Of  known),  or  dieir  npfe- 
lenntivca.  and  HUD  or  its  dengDce  agree  on  die  claati- 
ficadon  and  wage  me  (mcbiding  die  anwuM  doignaied 
for  fringe  bcaefia  where  apprDpiiate),  a  lepon  of  He 
acikn  oken  ikiB  be  ae«  by  HUD  or  in  desjgnes  K)  die 
AdainBnaurordwWaaBandHaarDivisk»,Bnphiyee 
Siaadank  Atknimaiaioa.  VS.  Depanmeni  of  Ubot, 
Wariiing«in.DC2(Bia  TheAteintomar.aranaako- 
riied  icpreaeatadve,  wiU  approve,  modily.  or  dbanaove 
every  adiidonal  rkmifirilirai  idian  widm  30  days  of 
receipt  and  »  adirae  HUD  or  IB  designee  or  wiU  notify 
HUD  er  in  designee  widdn  die  30-day  period'dai 
addiliwiai  time  ia  arrr  iiary. 

Ciii)  bi  die  event  die  Comacnr,  die  laboren  or  mechanics  10 
beonptoyedindwclassificaiionordieirreprutintivea. 
and  HUD  or  in  deriVHc  do  noc  agree  on  dn  prapoaed 
daasiacMun  and  wage  ana  CacMtaw  dH  awnsat  dea- 
ignaled  for  fringe  beneaia.  wkere  apprapriate).  HUD  or 


-.--: -ffTtiriMillk msiiiadsliiaiifinm 

or  in  ilriigii.  le  die  ArknWiirnnr  of  dw  W^^  and 

' — '— f  ^|Ti 'I "isii in  win isinii a  dumaiiaasiMi 

wiMa  30  diyi  <f  noeipl  and  ao  rfviaa  NGD  «r  is 

dtaigneorwiUnotiiyHIAerilideaigBeewiMidieSe- 

diypnrioddiaanddMnwsliissiiaa 

(iv)fTkewagenat(in 

miw, Itiisaiinaiakparaffukid^gKiOor 

(ii)af4M8claaaeakaBk«pridloallwMkeape)«anid^ 


work  in  die  daadfication  wder  diia  connact  from  dM 
fiisi  day  OB  wkich  workia  performed  a  de  dasaificaboa. 

(3)  Whenever  the  aiianiam  wage  fMepitaGfibed  in  dKcauad 
for  a  chss  of  laboren  or  meckasdca  inckales  a  fringe  benefit 
which  is  not  ezpnaaedaian  hourly  rale,  dHCoaoanor  dull 
either  pay  die  benefit  as  staKd  in  die  wage  deteniinaliaa  or 
shaU  pay  anodier  bona  fide  fringe  benefit  or  an  hoialy  cash 
eqnivalenl  dieieof. 

(4)  IfdieComnctardoeanotmakepaynHatalDatnMeeoradier 
diiidpetaoii.daConliactora«ayconsideratpanoflkew^es 
of  any  laborer  or  aiechaaic  die  aaaoaat  of  any  coaBwasai- 
aMy  amidpaKd  in  provifing  bona  Ink  fringe  benefiB  oader 
a  ptaa  or  pngnan:  ^ntMM,  that  the  Secretary  of  Labor  haa 
fmad,  upon  die  wrinea  leqaeal  of  die  Coaincnr,  dut  the 
appUcabte  snndards  of  die  Davis-Bacon  Act  have  been  aacL 
The  Secretary  of  Labor  may  require  ds  CoMmciar  to  aet 
aside  in  a  aepaiale  accani  atacB  (br  die  nweihig  of  oUiga- 
dons  under  the  plan  or  pragmm. 

(b)  WithhoMngaf  Amda.  HUD  or  in  designee  shall,  apon  is  owa 
actian  or  upon  written  leqaesi  of  an  auduriied  lepreaeaalive  of 
dK  Depaitineatof  Labor,  widdioldarcanae  ube  widdBldfiam 
die  Conmcior  (Oder  thia  conmct  or  any  odier  Federal  connct 
with  die  same  prime  Conmctor,  or  any  other  FedesaUy-asaand 
conliact  Mlvect  10  Davia-Bacon  ptevailiBg  wage  reqaaremema. 
whkh  ia  heU  by  die  same  prime  Conliacior.  so  mach  of  dw 
acoaedpaynienBoradvanceaaamaybeconaideiedneceasaey 
to  pay  laborers  and  mechanics,  including  ippreniicea.  iiaineea, 
andhelpen.employedbydieConinc<orcranytabcenliaciordK 
fall  amount  of  wages  fequiied  by  die  contiacL  IndieevcMof 
Uhae  u  pay  any  bboter  ormechanic  inchdiag  any  apprentice, 
trainee,  or  helper,  taapfoyed  or  walking  on  die  siK  of  dK  woik 
(or.  under  dK  United  States  Housing  Act  of  1937  or  under  dK 
Housing  Act  of  1949.  mdKconsnuciion  or  devrJopmew  of  dK 
proiect),  all  or  part  of  dK  wages  leqoifed  by  dK  conitact,  HUD 
or  its  designee  may.  after  writien  notice  to  dK  Conliama.  lake 
such  action  as  may  be  necessary  to  cause  die  laipuiiiun  of  any 
funher  payment,  advance,  or  guanmee  of  tmA  adil  tack 
violatkns  have  ceased.  HUD  or  iBdeaigaee  may,  after  wrinea 
nnfirrtnihrrinia  In  iliiliiuii  in  liniinauiuiddalilfiaaial 
OB  account  of  dK  Conmctor  or  (ubconDaaor  to  dK  reapectiwe 
empkiyeesiowhaandKyaredue.  TheComplroOerOeiKtalriiall 
make  such  disbunemenis  in  dK  case  of  direct  Davis-Bacon  Act 
coMiacta. 

(c)  Payroik  aad  basic  recarda.  (1)  Payrolls  and  basic  recotdi 
lehdingdierBoifaallbemaintahifdbydKCmtiaLiuidBiingdK 
couneof  dK  wait  and  picaerved  for  a  period  of  dace  yean 
dKteaftarfiaraUlaborteaaadmrrhaatcawCTkmgatdKtiieofdK 
woric  (or,  ander  the  United  Sialea  HoaaH  Ad  sf  1937  or  iBHier 
dK  Houamg  Act  of  1949,  in  dK  oonairacdon  or  devetopmeal  of 
■hepraject).  Saoh records shaBconiata the aaaBcadAeat, ad 
aoctal  seonriiy  number  of  eat*  ach  wofcer.  Ua  orheroonect 
chadficalica.  houriy  mea  of  w^ea  paid  (iBckria«  latei  «f 


cask  eqahraitnB  *enaf  of  *e  t/fes 
l<bX2)(B)oftheDavit-BaconAe4,dBily; 


ever  the  Seoretary  of  Latar  loa  fomid. 

5J(aX1)riv).diat4hewwi<'«r 
dK 
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r  a  plan  or  progiam  described  in  section  1(b)(2)(B)  of  dK 

Davis-Bacon  Act.  dK  Contractor  shall  mainlaai  lecodi  wkich 
show  dut  dK  commitnieni  to  provide  such  beaefiB  ia  enforce- 
able, dial  dK  plan  or  progiam  is  financially  lesponsiUe.  and  dun 
dK  plan  or  program  has  been  conunuaicaied  m  wilting  o  dK 
laborera  Of  mechanica  affected,  and  lecoedt  which  dtow  the  co« 
niicipaled  or  dK  actual  COM  incuned  in  providing  sachbeaefits. 
Connacton  emphiyiBg  apprentices  or  tnunees  under  approved 
programs  shall  maintain  wiinen  evidence  of  Ok  legiatmkm  of 
appienticethip  programs  and  certiiicaiion  of  maaee  ptognms. 
theregistxation  of  dK  apprentices  and  liaiaeca,  and  dKiatioaaad 
wage  nus  prescribed  in  dK  ^gpUchble  ptognaa. 
(2)  0)  The  Contractor  duUl  submit  weekly  for  ench  week  in 
wWch  any  conract  work  ia  perfdnaed  a  copy  of  aD 
payrolls  to  dK  CoMnctiag  Officer  for  nantadaaKn  B 
HUD  or  iB  designee.  ThepayioUtaabmhledAallsetoM 
accurately  and  compielBlyall  of  the  iidonaalionreipiiied 
lobe  mainakKd  under  iubi>aragraph(cXl)of  das  clauae. 
This  infanaaison  may  be  submitted  in  any  foim  desired. 
Optional  Form  WH-347  (Federal  Stock  Number  029- 
OQS-00014-1)  is  available  for  dus  purpose  and  may  be 
pochaaed  from  dK  Saperiuetulem  of  DocaaenB.  U.S. 
GovenoKai  Primhig  Office.  Washmgnn.  D.C  20402. 
The  prime  CoanaciorisreaponaiMe  for  dKnibmiasion  of 
copies  of  payroHa  by  all  sabcmtnctora. 
(ii)Ea:hpayioll  submitted  than  beaccompaniedbya'Staie- 
■     aientofCompliance."signedby  dKContraclororaub- 
caaaaclor  or  his  or  her  agent  who  pays  or  supervises  the 
payaiem  of  dK  persons  empioyed  under  dK  conmct  and 
doll  certify  dK  foUoaring: 

(A)ThM  dK  paynd  for  dK  payroll  period  contains  dK 
infoimaiion  re<|iiired  to  be  maintained  under  paragraph 
(cX  1)  of  dua  cboae  and  that  such  information  is  correct 
and  coaipleie: 

(B)That  each  laboier  or  mechanic  (including  each 
helper.mnemict.  and  iraaiee)empk)yedoBdK  contract 
da^  dK  payroU  period  has  been  paid  dK  faU  weekly 
w^ea  earned,  widuoi  rebate,  eidKr  directly  or  indi- 
recdy.  and  dm  no  deductwns  have  been  made  eidier 
directly  or  mdirecUy  from  dK  full  wages  earned,  other 
dan  permissible  dedocticns  as  set  forth  in  29  C3=R  Part  3: 

and 

(C)  That  each  laborer  or  mechanic  has  been  paid  not  lea 
dan  dK  applicable  wage  rates  and  fringe  benelita  or  cash 
eqiBvaleals  far  the  classification  of  woik  performed,  a 
specified  in  dK  applicaUe  wage  determination  incorpo- 
raied  into  dK  contract. 

(iii)  Theweeklysobmissionofaproperlyexeculedcenifi- 
calion  act  forth  on  the  reverse  side  of  Optional  Form  WH- 
347  shall  satisfy  the  requirements  for  submission  of  the 
"Staaemeni  of  Compliance"  requited  by  subparagraph 
(c)(2Xu)  of  diis  clause. 

(iv)The  filsificMion  of  any  of  die  above  certifications  may 
subject  dK  Coniraclor  or  subcontractor  to  civil  or  crimi- 
nal prosecution  under  Section  1001  of  Tide  18  and 
Section  3729  of  Tide  31  of  dK  United  Stales  Code. 
(3)  The  Conmcior  or  subconDacur  dull  make  dK  records 

required  under  subparagraph  (dX  I)  available  for  inspectioa, 

copying,  or  nascriplion  by  authorized  representatives  of 


HUD  or  iB  desipaee,  dK  Contracting  Officer,  or  dK  Depan- 
BKBI  of  Labor  and  shall  peimit  such  leptiaeniaives  ■> 
mterviewemployeesdnriiigwarfciagkoanondKjab.  if  Ike 
Conuactor  or  subconmcior  frdla  lo  sabant  the  reqirited 
iBCCtds  cr  to  m^K  dKm  avaitaMe.  HUD  or  IB  desigaee  may, 
after  wriuenaalice»dwConBac«or,takeaKh  action  aaaugr 
be  neccaaaiy  to  cauae  dK  anpeaaon  of  any  fui*er  payaeal, 
advaKO.  or  guaraniee  of  faiA.    Patheimore,  foilac  is 
aAnut  dK  requiied  lecorda  upon  reqaeat  or  to  make  HCh 
lecenk  avaOabie  may  be  groiauls  for  debatmenl  action 
pniaaillo29CHtS.IZ 
(d)  (I)  Appnaliets.  Apprentices  will  be  permitted  to  wort:  a  lea 
dian  the  predelermned  rale  for  the  work  dKy  performed 
when  diey  are  employed  pinuaat  to  atal  individually  icgis- 
lered  in  a  bona  fide  apfnnticedrip  program  registered  widi 
dK  U.S.  Depattiaent  of  Lhbor.  Bn^doyment  and  Training 
Aifcaimstiation,  Baeau  of  Apprenticeship  and  Ttainag.  or 
widi  a  Stan  AppreaticeAip  Agency  reco^iiaed  by  dK 
Bureau,  or  if  a  petaon  is  employed  in  hiaor  her  first  90  dtya 
of  probationary  employment  a  an  apptealioe  m  such  an 
sfipreaticeahip  program,  who  is  not  individually  RgiaKndia 
d|B  program,  but  who  has  been  certified  by  Ae  Bacna  of 
AppreaiiceAip  and  Training  or  a  State  Appreadcaaidp 
Agency  (when  appropriau)  to  be  eligible  for  prekatioaaiy 
empfoymentasanappremice.  TheaUowaWeiatioofapprea- 
ticea  10  journeymen  on  the  job  siK  in  any  craft  rltanftrstioa 
shall  not  be  greater  dan  dK  nth)  pennined  to  dK  CSonnacaa 
MUdKeatire  work  force  uufcidKregiaeiedprognaL  Any 
worker  lisled  on  a  payroll  M  an  apprentice  wage  rate,  wko  is 
not  registered  or  otherwise  etnpkqred  as  aialed  in  Ihii  para- 
graph, dull  be  paid  not  less  don  dK  appUcaUe  wage  rae  oa 
dK  wage  determination  for  the  classification  of  woA  aaa- 
ally  performed.  In  addition,  any  appteaticspufuiaiiBgwnit 
on  the  job  rite  in  excea  of  Ihe  ratio  perained  ada  ike 
legisleied  progran  shall  be  paid  not  ks  dnn  dK  appikaMe 
wi^eraK  on  dK  wage  deteraunaikm  for  dK  work  trlually 
performed.  Where  a  coiutacior  is  performing  cuuMuuioa 
on  a  pniiect  in  a  locality  other  dua  duu  in  adiich  IB  pngraa 
is  registtaed.  dK  ratios  aiul  wage  laiea  (expresied  in  pocot- 
ages  of  dK  journeyman's  koaly  tale)  specified  in  the 
Contractor's  or  subcontractor's  registered  program  shall  be 
observed.  Every  appienuce  must  be  paid  a  not  less  dtaa  the 
rale  specified  in  dK  registered  program  for  die  apprentice's 
fcvel  of  progress,  expressed  as  a  percentage  of  the  joaney- 
man  houriy  me  specified  in  dK  applkabk  wage  detnntiaa- 
don.  Apprentices  ihsll  be  paid  fringe  benefits  in  acconknce 
with  the  provisions  of  die  apprenticeship  program.   If  dK 
^prenliceship  program  does  noi  specify  fringe  benefits, 
qiprciitkes  must  be  paid  the  full  arooimt  of  fringe  benefin 
lisied  on  dK  wage  determination  for  dK  appticabk  clasafi- 
caion.  If  dK  Administmor  of  dK  Wage  and  How  Division 
determines  dut  a  different  practice  prevails  for  the  appti- 
cabk apprentice  classification,  fringes  shall  be  pakl  in 
accordaKC  with  that  determination.  IndKevemtheBiaeau 
'  ■  of  Apprenticeship  and  Training,  or  a  Stale  Apprtwiceship 
Agency  recognized  by  dK  Bureau,  wididraws  approval  of  an 
apprenticediip  program,  dw  Contractor  will  no  longer  be 
permitted  to  utilire  apprentices  at  less  dian  dK  applicabk 
predetermined  laae  for  dK  woik  performed  until  an  accepl- 
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aMcprognun  is  sppnncd. 
(2)Traiwa.  Except  is  provided  in  29  CmS.  16.  minees  will 
not  be  permitted  to  wo<t  at  less  iJun  the  pfcddefinified  rale 
for  the  woft  performed  onlea  Diey  are  employed  pwnani  10 
and  individually  legisieied  in  a  program  which  has  received 
prior  approval.  evideiKed  by  formal  ccnificaiion  by  the  U.S. 
Department  of  Labor.  Employment  and  Traming  Adminis- 
Iialion.  The  ratio  of  minces  10  journeymen  on  die  job  sile 
skall  not  be  giealer  Iha*  pennined  imder  the  ptaui  approved 
by  Itie  Employment  and  Training  Administraiian.   Every 
traiaee  must  be  paid  at  not  less  don  die  rale  specified  in  die 
approved  ptogtam  for  die  mmee's  level  of  pnigresa.  ex- 
pressed as  a  percentage  of  die  jomeynun  hoialy  rale 
specified  in  die  applicaMe  wage  detennlnation.  Trainee* 
Aail  be  paid  Cringe  beaeiia  in  accontance  widi  die  provi- 
sions of  dK  trainee  program.  If  dw  trainee  progum  doe*  not 
mention  fringe  benefits,  trainees  riml]  be  paid  the  ftiUamqwl 
of  fringe  benefits  Used  in  die  wage  detemuiMiioB  imless  llie 
Administrator  of  the  Wage  and  Hour  Division  determines 
thai  Ihm  is  an  apprenticeship  program  asajciaied  widi  the 
uaieapMiduigjoiMityinan  wage  rale  in  the  wage  deiennina- 
tion  which  providea  for  less  dun  full  fiiage  benefits  lor 
sppumiiis.  Any  employee  baled  on  die  payroll  at  a  trainee 
me  who  is  not  registered  and  panicipuing  in  a  training  plan 
approved  by  die  Eraployment  and  Training  Administraiian 
shaD  be  paid  not  leas  dian  dK  applicable  wage  rale  inde 
wage  detemimiicn  for  die  ctassificaian  of  wort  acamfly 
peitauied.  In  additioa.  any  trainee  perfoimiiigwaA  on  die 
job  siie  in  excess  of  the  rstio  pomined  nder  the  regisseied 
program  shall  be  paid  not  leas  dian  die  applicable  wage  rae 
ia  die  wage  determination  for  die  work  actnaUy  pcrfimmed. 
bi  the  event  the  Employment  and  Training  Athninistiaiicn 
wididraws  approval  of  a  training  program,  die  Contractor 
win  no  longer  be  permitied  10  utilize  trainees  at  less  dian  die 
applicabte  prndetu  mined  rate  for  die  wort  performed  imtil 
an  acceptable  program  is  approved. 
(3)  EqaaleaployBentopportaiiT.  The  niilization  of  appren- 
tices, trainees,  and  journeymen  under  this  clause  shall  be  in 
conftnaiiy  widi  the  eq«al  employment  opponanily  lequire- 
mcMs  of  ExecMive  Onler  11246.  as  amended,  and  29  CFR 
Fan  30. 
(e)  Caapiiance  wilk  Copchnd  Act  reqwinaMBls.  TkeCcntrac- 
lor  stall  comply  widi  die  requireuieias  of  29  CFR  hit  3,  which 
are  hereby  incotporaled  bjr  reference  in  dus  conmcL 
(0  Caatracttermiaatiaa;debarmcat  A  breach  of  diis  coniiaci 
cbaae  may  be  graaidi  for  tesmtaatiaa  of  die  coamct  and  for 
debaraicM  as  aContracsor  and  a  subconaadoras  provided  in  29 
CPR5.12. 
(g)C*Mpliance  with  Davis-Baena and  related  Act  reqairemeals. 
All  rulings  and  interpretations  of  the  Davis-Bacon  «id  related 
Acts  containedin  29  CFR  Pans  1 , 3,  and  S  are  herein  iacorporaled 
by  reference  in  this  condact. 
00  Pilpali 1 1  uaisi  amg  iabnr  snmdard*.  DiqnM*  arisiag  out  of 
dK  tabor  standards  provisiotts  of  diis  clause  shall  not  be  subject 
lothegeneialdispuiesclauseofdiiscontiKt.  Such  disputes  shall 
be  resolved  in  accordance  with  the  prtxeduies  of  the  Department 
ofLaborsetfonhin29CFRPans5.  6.  and7.  Disputes  widiin 
die  meaning  of  Uiis  clause  inc  lude  disputes  between  die  Connac- 
lor  (or  any  of  its  subcoMracton)  and  die  PHA/IHA.  HUD.  die 


U.S.  Deponmcnt  of  Labor,  or  dK  employcea  or  dieir  tepteaenta- 
livcs. 
(i)  Ctilifitalitmafeiigfciiity.  (I)  By  entering  into  das  contract, 
die  Contraaor  cetlifies  Uuu  netdier  it  (nor  he  or  dw)  nor  any 
person  or  finn  who  has  an  interest  in  dK  Contractor's  firm  is  a 
person  or  firm  ineligible  to  be  awarded  cono-acts  by  the  United 
Stales  (jovemnieril  by  virtue  of  section  3(a)  of  dK  Davis-Bacon 
Act  or  29  CFR  S.  1 2(aX  I ). 

(2)  No  pan  of  dns  contract  shall  be  sabcoMiacted  to  any  person 
or  firm  ineligible  to  be  awarded  coMiaca  by  dK  United 
Slates  Goveramem  by  vinae  of  aeciioa  3(a)  of  dK  Davis- 
Bacon  Act  or  29  CFR  S.I2(aXl). 

(3)  The  penalty  for  making  talse  .<latria(a«i  is  pieaoibed  in  Uk 
U.  S.  Criminal  Code.  18  U.S.C.  1001. 

(i)  CeatractWarfcHmn  and  SaMy  Standards  Act  Asosedia 
dus  pangiaph.  dK  lerms  "laborers"  and  "mechanics'  include 


(1)  Ov«r1iaa«  re^airtawa.  No  coMiaclor  or  sabconoactor 
condacling  for  any  pan  of  dK  coMiact  work  wMch  may 
require  or  invtilve  dK  employment  of  laborers  or  mechanica, 
inciading  watchmenandguaids, shall requirBorpermiiaBy 
such  laborer  or  mechaaic  in  any  worttweek  in  which  dK 
individual  is  employed  on  such  wort  10  wok  in  excess  of  40 
boats  in  such  workweek  lailess  sucfc  Uborcr  or  mechanic 
receives  compensation  ataraie  not  less  tfeanoneand  one-half 
daws  dK  basic  rate  of  pay  for  all  hoars  worked  m  excess  of 
40  hovi  in  such  woskweek. 

(2)  VioMioa;liafelMyl*rimpaidw«as;iiqBidal*ddaaa«a. 
In  the  event  of  any  violation  of  the  provisions  set  fonfa  ia 
sabpangtapb  OKI)  of  dus  clause.  dK  Conoactor  and  iny 
subcontractor  responsible  thenfcr  shall  be  liable  for  dK 
impaidwages.  biadditian.SBCh  Contractor  and  sabcoaoac- 
tor  shall  be  liable  to  dK  United  Staaa  (in  the  case  of  wait 
done  under  contract  for  dM  Dtstiict  of  Cohanbia  or  a  Kni- 
loiy.  to  such  DisUKt  or  to  sack  Bmaory),  for  Uquidaied 
dainages.  Such  liquidated  damage*  shall  be  computed  widi 
respect  to  each  individual  bboier  or  mechanic  (including 
watchmen  and  goaids)  employed  in  violaiian  of  dK  provi- 
sions set  fotdi  in  subparagrapli  (jK  I)  of  this  clause,  ia  the  sua 
of  $10  for  each  calendar  day  on  wWcfc  sach  individual  was 
required  or  peimitled  to  work  in  excess  of  the  nandtnl 
workweek  of  40  hours  widiow  paymem  of  dK  ovenime 
wages  required  by  provisians  set  forth  in  sabpaiagraph  (jXl) 
of  dusctause. 

(3)  WitkkoMtaf  (tr  impaid  waca*  aad  HfiMMad  daat^ta. 
HUD  or  ilsdesipieeJuHapon  its  owa  action  oraponwiiden 
request  of  an  aadnrized  represemadveof  dK  Depanneai  of 
Labor  withhold  or  came  lo  be  widdieid,  finom  any  dkoneys 
payable  on  accoiait  of  woik  perfctmed  by  dK  Contractor  or 
sabconlractor  under  aiy  such  contract  or  any  Federal  con- 
tract with  dK  same  prime  Contractor,  or  any  other  Federally- 
assisted  contract  sub)ect  to  dK  ConiiKt  Woik  Hoan  and 
Safety  Standards  Act.  which  is  held  by  dK  same  prime 
Omtractor  such  sums  as  may  be  determined  to  be  necesaaiy 
to  satisfy  any  liabilities  of  such  Contractor  or  subcontractor 
for  unpaid  wages  and  liquidated  damages  as  provided  in  dK 
pnnrisioas  set  forth  in  subpivagraph  ()X2)  of  dus  cbuae. 

(k)  Sabcontracts.  The  Contractor  or  subcontractor  shall  insen  in 
any  subcontracts  all  the  provisions  contained  in  diis  clause,  and 
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such  other  clauses  as  HUD  or  iu  designee  may  by  appropriaie 
■Rsmictions  require,  and  also  a  clause  requiring  the  nbconlrac- 
tots  to  inchide  these  provisions  in  any  lower  tier  subccaHiacts. 
The  prinM  Contractor  shall  be  responsibie  for  dK  compliance  by 
any  subconltaciar  or  lower  tier  subcanmctar  with  all  dieae 
proviskms. 

I  1  4*.  Labor  JKandarda^HorvrouMna  Mibmnanca 
{Jfckttktd,  for  contracts  exceeding  $2,(XX),  HUD  has  determined 
Ihat  the  constnicdoncovend  by  diis  contract  consists  of  non-rauine 
maialenance  (as  defined  in  24  CFtL  96S.203)  necessary  for  dK 
operation  of  dK  Public  or  Indian  Housing  project;  and  dK  labor 
staadHds  set  forth  below  and  dK  pn>visioiis  of  Section  12  of  dK 
United  Slates  Housing  Act  of  1937  whKh  pertain  to  such  work  shall 
apply.  Clause  47  does  not  apply  to  diis  contract) 

(a)  Minimum  Wags*.  (1)  All  laborers  and  mechanicsemptoyed 
or  working  upon  dK  site  of  dK  work  will  be  paid  unconifitionally 
and  not  less  often  dian  once  a  week,  and  widiout  subsequent 
deduction  or  lebale  on  any  account  (except  snch  payroll  deduc- 
tions as  ate  petmiDed  by  legalatiant  issued  by  dK  Secretary  of 
Labor  under  dK  Copeland  Act  (29  C7R  Pan  3),  dK  full  amount 
of  wages  due  at  time  of  payment  computed  at  rales  not  less  dun 
dnae  contained  in  dK  wage  determination  of  dK  Secretary  of 
Housing  and  Urban  Development  which  is  attached  hereto  and 
male  apan  hereof .  Such  laborers  and  mechanics  shall  be  paid  dK 
appropriate  wage  rate  on  the  wage  determination  for  the  classi- 
fication of  work  actually  perfoimed.  widiout  regard  lo  skill 
Laborers  or  mechanics  performing  wort  in  more  than  one 
clatiafication  may  be  compensated  at  the  rate  specified  for  each 
classification  for  dK  time  actually  worked  dKieln:  provided,  dial 
dK  empk>yer's  payioU  records  accurately  set  forth  dK  time  spent 
in  each  dassificalian  in  whk;h  work  is  petfomed.  The  wage 
detesmination  shall  be  posted  at  all  times  by  dK  Ccntractor  and 
its  subcontractors  at  dK  site  of  dK  work  in  a  promiaem  and 
KcessiMe  place  where  it  can  be  easily  seen  by  die  woiteis. 
(2)  0)  Any  class  of  laborers  or  mechanics  which  is  not  listed  in 

the  wage  deletminalion  and  which  is  to  be  employed 
under  die  contract  diall  be  classified  in  conformance  widi 
dw  wage  detemination.  HUD  diall  approve  an  addi- 
tional clac^caiion  and  wage  ratt  oidy  when  dK  foUow- 
iag  criteria  have  been  met: 

(A)The  work  to  be  petfotmed  by  dK  claasificaQan 
nqaited  is  not  performed  by  a  classificaticn  in  dK  wage 
detetmination; 

(B)Tte  riassifiratifw  is  utilized  in  dK  area  by  dK 
iadutDy:and 

(CJ)  The  proposed  wage  tale  bean  a  reasonable  rela- 
tioBihip  to  dK  wage  tales  contained  in  dK  wage  determi- 
nation. 
Oi)  The  wage  rate  determined  pursuant  to  dus  paragraph 
shall  be  paid  to  all  woriceis  perfonning  work  in  dK 
classification  under  dus  coiiDact  bom  die  fiisi  day  on 
which  work  is  performed  in  dK  classification. 

(b)  Wittaholdiiigof  had*.  TiKContnctingOfficer.uponhisorlier 
own  Ktion  or  upon  request  of  HUD  shall  widdiold  or  cause  to  be 
widiheld  bom  dK  Contractor  under  diis  contract  or  any  odier 
contract  subject  to  HUD-determined  wage  rates,  with  die  same 
prime  Contractor,  so  much  of  die  accrued  payments  or  advances 
as  may  be  considered  necessary  to  pay  laborers  and  mechanics 


employed  by  die  Coooactor  or  any  subcontractorthe  fuU  amount 
of  wages  requited  by  diis  clause.  In  Ok  event  of  fail  ve  lopty  any 
laborer  or  mechanic  employed  or  working  on  dK  site  of  Ihe  work 
all  or  pan  of  dK  wages  required  by  dK  contract,  the  CoMiactiag 
Officer  or  HUD  may ,  after  wiitien  notice  to  dK  C^oanactor.  lake 
sach  action  as  may  be  neceaxtry  ID  cause  dK  auspentiatt  of  any 
bather  payment,  or  advance,  laitil  such  violatians  have  ceased. 
Tke  FHA^HA  or  HUD  may ,  after  written  notice  to  dK  Coniiac- 
lor,  ffisbnne  such  amounts  widdield  for  and  on  account  of  dK 
CSDntoctor  or  sabconlractor  K>  dK  respective  empkyees  lo 
whom  they  are  due. 
(c)  Payralb  aad  basic  records. 

(1)  Payrolls  and  basic  records  relating  diercto  shall  be  main- 
tained  by  ilK  Contntttx  during  the  ooune  of  the  work  and 

'  pteservedforaperiodofdifeeyearsdiereafterforalllabarers 
and  mechanics  working  St  dK  site  of  the  work.  Sochiecotdt 
shall  contain  dK  name,  address,  and  social  security  aambes 
of  each  such  worker,  his  or  her  correct  classiTicaticn,  hosity 
tales  of  wages  paid,  daily  and  weekly  number  of  bonis 
worked,  deductiotts  made,  and  actual  wages  paid. 

(2)  (i)  The  Contractor  sfaaU  submit  weekly  for  each  week  in 

which  any  connact  work  is  petfotmed  a  copy  of  all 
payrallstodKCcniractingOaioer.  ThepayroUssubmit- 
led  shall  set  out  accurately  and  compleiely  all  of  de 
information  required  to  be  maintained  under 
subparagraph  (dKO  above.  This  information  may  be 
sabmitted  in  any  form  desiied.  Optional  Form  WH-347 
(Federal  Slock  Number  O29-OOS-O00I4-1)  is  available 
for  this  purpose  and  may  be  purchased  biom  the  Superin- 
tendentof  Documents,  U.S.  GovemmentPriming  Office. 
Washiiigten.  D.C.  20402.  The  prime  Contractor  is 
lesponsiblerordKsutamissianofcopiesofpayrDUsbyall 
subcontractors.  (Approved  by  dK  0MB  under  OMB 
cannd  mrniber  1215-0149). 
^Evh  payroll  submitted  shall  beaccanipaniedbya"StaiB- 
ment  of  Compliance,"  signed  by  dK  Contractor  or  sub- 
comactor  or  his  or  her  agent  who  pays  or  supervises  dK 
payment  of  dK  persons  employed  under  the  contract  and 
shall  certify  the  following: 

(A)diat  the  payroll  for  dK  payroll  period  comains  dK 
information  required  to  be  maintained  under 
subparagraph  (c  K 1 )  of  diis  clause  and  dial  such  infotnu- 
tion  is  correct  md  complete; 

(B)ifaai  each  laborer  or  mechanic  employed  en  dK 
contract  during  the  payroll  period  has  been  paid  dK  foil 
weekly  wages  earned,  widuot  rebate,  eidier  direcdy  or 
indiiecdy,  and  that  no  deductions  have  been  made  either 
directly  or  indirecdy  bom  the  foil  wages  eatned.  other 
dian  permissible  deductkns  as  set  forth  in  29  CFR  Pan  3: 
and 

iO  that  each  laborer  or  mechanic  has  been  paid  not 
less  ttian  the  appbcaMe  wage  rates  for  dK  classificatiaa 
of  work  performed,  as  specified  in  dK  applicable  wage 
ilelenainatian  ihccrpcrated  into  de  canoicL 
(tQ)  The  weekly  submissian  of  a  properly  executed  ccnifi- 
cation  set  bxth  on  dK  levene  side  of  Optional  Fom  WH- 
347  shall  satisfy  dK  lequBoneats  for  submission  of  dK 
"Statemeai  of  compliance'  requited  by  tnbpangiaph 
(c)(2Xii)  of  dns  clause. 
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OT)TVli]iiiicjliu»cif»yrffteibO¥ecenilir«io«»m»y 

mbisct  dicCumim  of  wbcowtiii  MM  lociTilof  giatt* 

al  pnnecBiica  mider  Seclian  1001  of  TUe  IS  nd 

Section  3729  of  Tide  3 1  of  Ike  UiiBd  Sum  Code. 

(3)  Tke  Qacncioc  of  aabcoMnctor  dnO  mks  tte  lecofdi 

leqniied  aider  abyaoinrii  (cXl)  nailMe  for  iaqjectioa. 

capjriBf .  or  um«ii|)iwi  by  itioriitd  iqifaettHhret  of 

HUD  or  die  PHA/IHA  aid  ihia  pomit  sKk  iqiaalMmi 

ID  imerview  employta  duiag  wcrkinf  ham  oa  tie  job.  If 

dK  Comnnor  or  aAcoMTKlor  bib  D  ntauiike  raqined 

irrnirtimiiinti  ilnMiniliWi  TIT>rniiiilii[|iiii  iiiij. 

■AerwriiteaiioiiceDdwCoimctar.iikeaKhactiaaMiaijr 

be  Beceaay  B  caae  dK  Bveuaai  of  ay  tedarpaymeai, 

advaice,  or  faaraaee  of  Amk.   ftnhenoe,  Uhn  lo 

■bmit  ihe  requiRd  records  upon  requeil  or  lo  aak*  ack 

•reads  availab4e  msy  be  gmiBdt  for  detaimeBt  or  deaiil  of 

pitici|)aioiiiiiHUD'spn)tiaasiiaiiia«ID24Cl'Rftn24. 

(d)Caapliuc« Witt Copiind Act rcqairtMBIL  TlaConac- 

lor  dan  conply  wiih  Ike  leqaicaeas  of  29  Cnt  Fan  3  viBcfe 

ae  acciporMed  by  refenMoe  in  ddi  conBSCL 

(e)rianiliBai«MlMi  liHiaiit.  AbreKhof  ddscomnn 

daae  aay  be  gnoids  for  lenniiiaian  of  die  coomct  aid  for 

debasKM  a*  a  CooDicsor  aid  a  snbconinoor  ss  provided  bi  24 

CntPat24. 

(0  DiipBHi  caKcniaf  labor  aaadarda. 

(1)  DiipiiiBS  aising  out  of  da  Ubor  Mndarda  pioviaona  of 
paag^ibi  (a),  (b).  (c).  and  (e)  of  diis  clause  dtaO  be  nbiea 
10  da  foioal  dispoas  clanae  of  das  coiuncL 

(2)  Diipiaes  ariant  oat  of  da  labor  siandadi  proviaoaa  of 
pacafnpbt  (d).  ad  (I)  of  daa  daae  dall  aol  be  sabject  10 
dafeaenldi^aileaciagBccf  dusconnact  SacbiBipoles 
dall  be  resolved  in  accordance  with  die  pmcedutei  of  da 
Depanmcni  of  Labor  an  forth  in  29  CFR  Fans  5, 6,  aid  7. 
Diipuies  widaa  da  aeaaiag  of  daa  parafiaph  ((X2)  taKhide 
diipgaibetiree«iheOoaBiclcr(orayoaBaili>iaiaiuii) 
and  da  FHAAHA,  HDD,  da  U  J.  Dqpanaeat  of  Labor,  or 
the  eapioyeea  or  iheir  RpRaeaadvea. 

(()CatraetWackHaaaaBdW(tySlaMlard«Act  Asaaedin 
das  pataiiarh.  da  anas  "taboRn"  and  "mechancs'*  uahide 


(l)OiiiliaiiiiiaiifUil^  Noc 

uaiiauh«  for  ay  pan  of  da  coanact  work  wbick  may 
laqain  or  anolve  da  enpioyaieat  of  Unen  or  aachanics 
ttaO  laqaite  or  pennil  ny  »ch  laborer  or  fflechaaic  in  any 
worinfeek  in  which  die  mdividiial  is  employed  on  such  wok 
a  woA  n  excea  of  40  hoan  in  sach  workweek  anless  sack 
laborer  or  aacbanicieccivaieoiprMMliaiaaiae  not  lea 
don  c«  and  an»kaif  tinaa  da  baac  laleof  pay  Itar  aO  horns 
waked  a  escess  of  40  hoars  in  sach  wxkweek. 

(2)  YinlaHan  iabililj Xm apaM  a^ii  BijaMaliil ilaa^ii 
bi  da  event  of  ay  violation  of  da  proviaians  at  fordi  a 
sabpaayaidi  (fXl)  of  das  daae.  da  CoMiKlor  and  ay 
nibcCTitiacior  reaponaUe  darefor  shall  be  liable  for  da 
apaidwate*.  biadifilian.sachCaaiiactoranltabcanaac- 
ar  daO  be  liable  lo  da  Uaiad  States  (in  da  caac  of  work 
done  andcr  connaci  for  da  Diatrici  of  Colombia  or  a  ani- 
lory,  Ri  toch  District  or  n  such  Ktritory),  far  bqaidaied 
danufes.  SachliquidBieditaniages  shall  be  computed  widi 
fcspect  to  each  individual  laborer  or  mechanic,  incfaiding 


,  esBployed  in  violaiion  of  da  provi- 

laoas  aa  Conh  aisabparaftaph  (gX  1 )  of  diis  clanse,  mihe  saa 

of  SIO  br  eadi  caladar  day  on  which  rach  individaal  wa 

leqaired  or  peimined  a  work  in  excea  of  da  aaadad 

workweek  of  40  horn  widuat  paymem  of  da  ovotiia 

wagesteqaiiedbyproviahausetfoiihinsatpangraplittXl) 

of  dusclanse. 

(3)  WMkkaMiii  far  apaM  wat«a  a«d  iri|iitdili  I  daa^i  i 

HUD  or  its  deaifaeeihaUBpaaiBown  actio*  orapawiiaa 

reqnestof  aaiilaaizedie|aiiiaaiveofdaDepaiiacatof 

Labor  widduU  or  caae  to  be  widdaM,  boa  any  aaneys 

payable  on  acGoat  of  walk  petfotnied  by  da  Conacar  or 

aubconmctoraado'anyaachcaMiactorayfiMktalcoaiiact 

with  da  same  prime  Coadactor.  or  any  other  fedoaDy- 

aesisied  contract  tatjea  a  the  Coniraa  Work  Hoan  and 

Safety  Standards  Act.  which  is  heM  by  da  ssme  prime 

Conmcior  such  suns  a  may  be  demiined  to  be  aceaaay 

a  laiisiy  any  liabilities  of  sack  CoMiacnr  or  sabecnaacar 

for  mi^  wages  ad  Hqnidalrrtdaaaga  a  provided  mihe 

provisions  set  fonh  in  nbparatnph  (fX2)  of  diia  clase. 

(h)  Snbaatmcts.  IheConuactorornbconBaciorthallBiaenin 

ay  tubcannaca  all  Ihe  provisioiu  contained  in  this  daae  and 

alao  a  clause  requiring  Ihe  ubconoacion  lo  indnde  daae 

provinow  in  ay  lower  tier  tabconmcla.  Theptiaa  Contiaclor 

riaO  be  fcapanaaite  for  da  compbaace  by  ay  subcoanaclor  or 

knrrr  tirr  adirnntf  af  air  irirti  all  tht  pmviiinni  rnalalad  la  ihli 


Any  prevailinf  wage  iaK(bchidiiig  basic  hourly  me  and  any  frmge 
beaefita).  detenuned  ander  Siaa  or  tribal  law  a  be  prevailing,  widi 
respect  u  ay  employee  m  any  trade  or  positioa  employed  under  da 
coanact.  is  inapplicable  a  da  contract  and  shall  not  be  en&iced 
against  die  Contractor  or  my  sabcunu ami.  with  teapect  to employ- 
ees  agaged  aider  da  conmct  whenever  eidar  of  da  Mkming 


(1)  Such  non-Federal  prevailing  wage  na  eiceeds:  (A)  da 
applicable  wage  rate  determined  by  da  Secretary  of  Labor 
parsaaM  n  da  Davis-Bacon  Act  (40  U.S.C.  27fia  el  acq)  a 
be  prevailmg  in  da  locality  with  respect  u  such  Bade;  (B)  a 
applicable  sppreatlcewatetate  baaed  flareon  specified  ina 
appnatirraWpprogiaaiegisaredwididaUADepanaaM 
flflabororaPOL-tecogaitedStaa^taniticfaWpAttncy. 
or  (QaiHilitableuainct  wage  laa  baaed  ttatrrasprrified 
hi  a  DOL-ceniiied  trainee  prognm:  or 

(2)  Such  non-Federal  prevailing  wage  rale,  exchsive  of  any 
fringe  benefits,  exceeds  tbe  applicable  wage  ran  determined 
by  da  Secretary  of  HUD  u  be  prevailing  in  da  locality  widi 
respect  to  such  trade  or  poiilion. 
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DEPARTMENT  OF  THE  MTEMOR 
Buwau  d  Land  MwiaganiiH 

(WO-320-a-19«M>1] 

bifofmaflon  Collacflon  Sutrnitttad  to 
Iha  Office  of  Manao^'''^^  "^  Budoat 


Raduedon  Act  (44  U.S.&  Chaplar  35) 

The  proposal  for  the  collectioo  of 
infonnatlon  listed  below  has  been 
submined  to  the  OfSce  of  Maoegemeat 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  OS  amended  (44  U.S.C.  Coupler  35). 
Oipies  of  the  proposed  collection  of 
infonsation  and  explanatory  material 
may  be  obtained  by  contacting  the 
BLM's  Qeannce  dffipar  at  the 
telephone  number  listed  below. 
Ckiinments  and  suggestions  on  the 
proposal  should  be  made  within  30  days 
directly  to  the  Bureau  Qaarance  Officer 
and  to  the  Office  of  management  and 
Budget,  Paperwork  Radu^on  Project 
(1004-0114).  Waslungtan,  D.C  20503. 
telajphODe  202-305-7340. 

Title:  Recordation  of  Location  Notices 
and  Annual  Filings  for  Mining  Claims, 
Mill  Sites,  and  Tuimel  Sites:  Payment  of 
Location  and  Maintenance  Fea  and 
Servi(»  Charges. 

OMB  Approval  Number  1004-0114. 

Abstract:  The  information  collected  is 
used  to  deteimine  urtiether  or  not 
inining  claimants  have  met  the  atatutory 
requirements  of  Section  314  of  the 
Federal  Land  Policy  and  Management 
Act  of  1076  (43  U.S.C  1744).  the  Mining 
Claim  Rights  Reatoiatiiui  Act  of  19S5  (30 
U.S.C.  621  et  seq.),  the  Oregon  and 
California  Railroad  and  Reconveyed 
Coca  Bay  Wagon  Road  Gnnl  Lands  Act 
of  1948  (hei^nafier  called  "the  O  and 
C  Lands  Act".  Pub.  L.  80-477, 62  STAT 
182),  the  Gen«al  Mining  Law  of  1872 
(30  U.S.C.  22-54),  the  Act  of  August  10, 
1993  (Pub.  L.  103-66;  30  U.S.C.  28f-k). 
and  the  Act  of  April  16, 1993  (Pub.  L. 
103-23: 43  U.S.C  2g9[b)).  Mining 
rlaimants  must  raixud  location  notices 
of  "'"'"fl  claima,  mill  aitea,  and  tunnel 
sites  with  the  Bureau  of  Land 
Managsment  (BLM)  within  M  days  of 
theii  locatiai.  Each  calandar  year  altar 
the  daima  and  ailea  an  locatad,  tha 
daimants  muat  make  an  annual  filing  by 
Deoamber  30.  Failura  ta  nooid  tiw 
■"ining  claim  or  site  or  to  aukait  an 
annual  BH"a  iiiatia  the  ■"■«I"b  claim  or 
aits  abantkaad  asd  void  by  opataliaa  af 
law.  Bnartmant  of  Pub.  L.  103-66  of 
August  10. 1993  (107  STAT  405;  30 
U.S.C  28({|-(k])  laquiias  paymant  gf  a 
SlOO  per  claiin  or  aita  -— '-»-— ~~  t»» 
-  for  Bacalyaaia  1904  fium^^  IMS.  Hie 
paymasit  is  due  at  the  time  of  racordiog 
and  by  each  foEDwiug  August  31 


thereafter.  The  Act  also  requires  a  S25 
location  fee  for  all  new  claims  or  sita 
located,  payable  st  the  time  of  recording 
with  BLM.  Ortain  "small  miners" 
owning  10  or  fewer  claims  and  sites  in 
total  may  file  by  each  August  31a 
waiver  from  payment  of  the 
maintenance  fee  and  file  an  annual 
filing  as  in  the  past.  Failure  to  pay  the 
fee  or  file  for  a  waiver  by  August  31 
makes  the  mining  claim  or  site  forfeited 
by  operation  of  law.  Pub.  L.  103-66 
expires  on  September  30, 1998  unless 
renewed  by  Ck>ngress.  Enactment  of  Pub. 
L.  103-23  of  April  16, 1993  (107  STAT 
60:  43  U.S.C  299(b))  establishes  new 
procedures  for  location  of  mining  claims 
upon  the  reserved  mineral  estate  of  the 
United  States  where  the  mineral  estate 
was  reserved  under  the  authority  of  the 
Stockraising  Homestead  Act  of  1916,  as 
amended.  The  locator  must  now  file  a 
Notice  of  Intent  to  Locate  Mining  Claims 
(NOITL)  vrith  BLM  and  serve  a  copy  of 
the  NOITL  upon  the  surface  owner  of 
record,  as  taken  from  the  local  tax 
records.  The  locator  must  wait  30  days 
after  serving  the  surface  owner  before 
entering  the  lands  or  locating  mining 
claims  upon  the  lands  so  noticed.  The 
notice  segregates  the  lands  from  mineral 
entry  or  mineral  sale  on  behalf  of  the 
locator  for  90  days  from  acceptance  by 
BLM.  BLM  is  required  to  post  the 
NOITL  upon  its  official  land  records. 
The  sur&ce  owner  is  not  subject  to 
filing  a  NOITL  and  may  locate  mining 
claims  at  any  time  the  mineral  estate  is 
not  segregated. 

Bureau  Form  Numhers:  3814-4  and 
3830-2. 

Frequency:  Once  for  notices  and 
certificates  of  location,  NOITL.  and 
payment  of  location  fees.  Once  each 
year  for  annual  filings,  payment  of 
maintenance  fees  or  filing  of  waivers. 

Description  (^Respondents: 
Respondents  may  range  bom  an 
individual  to  multi-national 
corporations. 

Estuaatad  Completion  Time:  0.1333 
hours  for  eadi  document  or  paymant 

Annuof  Bespoases:  359,000. 

SuTBGU  Qearmnce  Ofpcar  Wendy 
Spencer  (303)-236-6642. 

Dalad:  )ufy  IS.  Iflta. 
-       -   -   -     ■ 

Ghief.  R^^uiatofy  Manq^sment  Tsara. 
{FR  Dec  fl»-18«e4  PU«1 7-24-se:  S:4S  am) 
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(FEB)  for  ttw  Qraaa  Craak  Planning 
Aim  Raaotirca  Managaniatit 

AOENCr:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notioe  of  Availabihty  of  the 

Final  Environmental  Impact  Statement 

(FEIS)  for  the  Graa  Creek  Plaiming  Area 

Resource  Management  Plan  (RMF)  for 

public  review  and  comment 


The  FEIS  for  the  Grass  Oeek 
Planning  Area  RMP  describes  and 
analyzes  four  alternative  resource 
management  plans,  including  the 
proposed  RMP.  for  in«n»g<ng  the  BLM- 
administered  public  lands  and  Federal 
mineral  estate  in  the  Grass  Oeek 
Planning  Area  of  the  Bighorn  Basin 
Rssouroe  Area.  The  planning  area 
includes  portions  of  Big  Horn,  Hot 
Springs,  Park,  and  Wa^akie  counties  in 
the  Bighorn  Basin  of  north  central 

Wynming 

The  Draft  EIS  (ISIS)  for  the  Grass 
Oeek  Plaiming  Area  RMP  was  made 
available  for  pubUc  review  and 
comment  in  January  1995.  Comments 
received  on  the  DEIS  were  considered  in 
preparing  the  proposed  RMP  and  FEIS. 
When  completed,  the  Grass  Creak 
Planning  Area  RMP  will  provide  the 
management  direction  for  future  land 
and  resource  management  actions  on 
approximately  968,000  acres  of  public 
land  surface  and  approximately 
1.171,000  acres  of  Federal  mineral  estate 
administered  by  the  BLM.  The  FBS 
focuses  on  the  proposed  RMP 
alternative  and  BLM's  responses  to 
pubUc  conunents  on  the  DEIS.  The  FBS 
also  describes  the  other  altematives  and 
their  environmental  cansmniences 
which  were  considered  in  me  DEIS, 
therefore,  it  will  not  be  necasaary  to 
have  the  DEIS  to  conduct  a  complete 
review  of  the  FEIS. 

The  propoaed  Graas  Oeek  Planning 
Area  RMP  is  a  comprehensive  land-use 
and  leaource  management  plan.  It  was 
developed  by  malring  adjustments  to  the 
Pwtanad  Attamative  presented  in  the 
DEIS.  In  additiaix.  the  plamiing  team  has 
raviaad  some  of  the  analysis  in  the  IKIS 
and  induded  new  information,  baaed  oo 
public  tmmsants.  However,  the 
anvironmantal  consequences  of  the 
propoaed  RMP  an  not  substantially 
difbrent  from  dioaa  sf  the  Piaaiitwi 
Allanutive. 

The  following  are  rhangea  to  the 
man^gumftnt  actlons  in  the  Preferred 
Alternative  of  the  DEIS. 
^Motorized  vehide  use  in  Ifas  Badlands 

Propoeod  Special  Racieatian 

Managameat  Area  would  be  limited  to 
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"«nri«Hng"  road*  and  trails  rathar  than 
"dadgnated"  nad*  and  tiaila. 

—The  Rad  Canvon  Qaak  aiaa  would  not 
badaaigDatad  a  apedal  iscraattoa 
management  area. 

— ^With  a  new  management  objective, 
the  BLM  would  attempt  to  mjinnin 
the  cunant  oppoftunitiat  ibr  "lemi- 
piimiUve"  non-motdrizad  raaaation 
in  the  planning  area. 

— The  Piftaenmlle  Wild  Hone  Herd 
Management  Area  would  not  be 
expai^ed,  although  the  existiDg  hard 
area  would  be  retidnad. 

—The  Fifteenmlle  Qeek  Watershed  and 
Meeteetaa  Draw  areas  would  not  be 
proposed  for  designation  as  aiaaa  of 
critical  environmental  concern 
(ACECs). 

— Public  lands  immediatsly  north  of  the 
South  Fork  of  Owl  Cnek  (far  a 
diitanra  of  about  13  milaa  along  the 
atream  starting  at  Rock  Oaek)  would 
be  added  to  the  Upper  Owl  Oaek 
propoeed  ACXC  The  entire  propoeed 
ACEC  would  be  closed  to  mining 
claim  Inratinn  and  daveli^mient  and 
to  other  surfaoHlistuifaing  acUvitias. 
The  following  are  modified  analyses. 

new  material,  aod  clarifications: 

— An  eiqfiandad  cultural  teaouroaa 
section  describes  traditional  vahias 
(custom  and  culture)  aaaoriated  with 

N«Hw  AmarirMi  halfaifc,  nmfhlng^ 

raoaatiaa,  and  oil  and  gas 

devakqansot. 
— ^The  airticipatad  uae  of  prescribed  Bia 

has  been  inoaesed  from  9/>tX>  to 

llMOacraa. 
—The  anticipated  lavals  of  exploratory 

drilling  have  been  varied  by  SO 

percent  in  two  altamativas  to  provide 

a  better  comperison  of  economic 

impeds. 
— Fiscal  contributirau  of  the  oil  and  gas 

industry,  twnalsring  of  royalties  and 

taxaa.  have  bean  quantified. 
— RscnaUon  use  eetimatas  have  bean 

zewiaed  downward  to  reflect  an 

annual  growth  of  about  1  paicsot 
— New  inJonnatiea  dasdibaa 

coopantiva  eibcts  to  control  noxious 


r  infannation  describee  wildliia 
1  bsfaitat  and  habitat 

fragmentation. 
—The  gloeaaiy  and  raierences  sections 
'    have  been.undalsd  and  expanded. 
— The  livastotx  gta^ng  appoidix  has 

been  revised. 
— Appendixes  on  economics  and 

mirigstioak  measures  have  been  edded. 
IMTfS:  Protests  on  the  proposed  Grass 
C^eek  Planning  Area  RMP  must  be 
postmarked  no  later  than  30  d^s 
nllowiag  the  data  the  Bnviraomantal 
Protection  Aancy's  (EPA)  Nolica  of 
Availability  (NOA)  of  the  PBS  U 


pubUahad  in  the  Fedaral  Kagiatar.  The 
FEIS  is  scheduled  to  be  mailed  to  thtf 
public  on  or  about  July  24, 1986,  and 
the  EPA  NOA  is  snUdpated  to  be 
puhllshed  on  either  Aiigust  2, 1996,  or 
August  9, 1996. 


Oltsd:  )uly  17,  1998. 
)■■■•  K.  MarUa. 
Acting  Stal»  Dir&dor. 
IFK  Doc  9e-iaago  Fllsd  7-M-W:  a.-4S  sm| 


I:  Protests  on  the  proposed 
Grass  Creek  Planning  Area  RMP  should 
be  sent  to  the  Bureau  of  I^nd 
Management,  Director  (480),  Resource 
Planning  Team,  MS  314  LS,  1849  C 
Street  N.W.,  Washington,  D.C,  20240. 

FOR  RMmn  wrowiATlOW  OONTACn  Joe 
Vesaals,  Assistant  Arse  Manager, 
Bighorn  Baain  Raaourca  Area  at  307- 
347-5297  or  Bob  Rosa.  RMP  Team 
Leader  at  307-347-5178.  Copies  of  the 
FEIS  are  available  from  the  BLM 
Worland  District  Office  st  P.  O.  Box  119, 
101  South  23nl  Street.  Worland, 
Wyoming  82401-0119. 

mtfntmmm  mronutnou:  The  Upper 
Owl  (>aek  piapoaed  ACBC  would  be 
managed  to  maintain  important  wildlife 
haUtat,  protect  rare  plants,  ""itit.in 
•oenic  quality,  »">'"''—  recreation, 
protect  an  important  groundwater 
techaige  aree,  and  reduce  erosion  and 
natural  hazards  assodstwd  with  the 
ataa'a  landslide  polantiaL  The  special 
msnsgemant  dadgnation  would  not 
apply  to  State  or  private  lands. 

The  coal  screening  procaas  (including 
application  of  the  coal  unsuitability 
criteria  under  43  CFR  Pari  3461)  was  not 
conducted  for  the  plsnning  eB(»l  Any 
interest  in  cosl  exploration  or  leasing 
will  be  handled  on  a  caae-by-case  basis. 
If  sn  spplication  for  a  coal  leeae  is 
receivoa  sonetime  in  the  fotUre,  sn 
appropriate  land  use  environmental 
analysis  will  be  conducted  (which  will 
includs  mndurtlng  the  coal  screening 
proceee),  to  dalatmina  whether  or  not 
the  coal  areas  sppliad  far  are  acceptable 
far  davalopmant  and  laaaing 
oonsidaratfam.  The  RMP  wifi  be 


Wildameaa  manageraent  and 
lecommandatlaDa  on  wildemeas 
designation  are  not  addiasiad  in  the 
FEIS.  Wilderness  managsmant,  related 
to  four  wildamass  rtudy  areas  in  the 
Grass  Greek  Plamdng  Area  (formerly  the 
Graaa  Cteak  Reeoutoe  Aree),  is 
addiasaed  in  the  Graas  Qeak/Cody 
Wildsniass  EIS  publiifaedin  August 
1990.  Pending  s  dadslan  by  Coogtsss 
on  designation  of  thaaa  areas,  the  Owl 
Oeek.  Bobcat  Draw  Badlands,  Sheep 
Mountain,  and  Rad  Butte  Wildsniass 
Study  Aress  will  be  msnaged  under  the 
BLM's  "Interim  Management  Policy  and 
Guidelines  for  Lends  Under  Wildeiness 
Review." 


lliT-«o-i4SO-«i:  MTM  mmn 

PuMcUnd  Ontir  No.  7306; 
WWidrawil  of  NMIonil  ForaotSystHn 
Land  lor  ttta  SnowWrd  Mm;  MontM* 

AOBICY:  Buresu  of  Land  Managament, 

Intsiiar. 

ACnON:  Public  Isnd  order. 


This  order  withdraws  37.50 
i  of  National  Forest  System  land 
from  locaticHi  and  entry  under  the 
United  States  "'<"'"g  laws  for  a  period 
of  SO  years  for  the  Department  of 
Agriculture,  Forest  Service,  to  protect 
the  recreetional  oppottuniUes  snd 
mineral  resources  of  the  Snowbird  Mine 
srea.  The  land  has  been  and  will  remain 
open  to  such  forms  of  dispositian  as 
may  by  law  be  made  of  National  Forest 
System  land  and  to  mineral  Itmsing 
EFFKTIVt  IMTE:  July  25. 1996. 

FOR  FimncR  tromumam  contact: 

Sandra  Ward,  BLM,  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  406-255-2949. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Intarior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1078.  43  U.S.C 
1714  (1968),  it  U  ordered  as  foUows: 

1.  Subject  to  valid  existing  rights,  the 
fallowing  described  Natianal  Forest 
System  land  is  hesaby  withdrawn  from 
location  and  antiy  under  the  United 
States  mining  laws  (30  U.S.C  Ch.  2 
(1986)),  but  not  from  laaaing  under  the 
mineral  leasing  laws,  to  protect  the 
significant  leoaational  omMKtunities 
and  minaial  rasouross  of  me  SnowUrd 


UloNaataalPamt 
T.MN.,R.2SW., 
Ssc  19,  SVkSVWBVkSWM,  NVkSBViSW%, 

NMSWViSBMiSWV.,  and 

NBViSEViSBVIiSWV^ 

The  ana  described  coDlaiai  37.W  aciaa  Is 
MiiM((l  County. 

2.  The  mlhdrawal  made  by  this  order 
does  not  sher  the  spplicsbility  of  those 
public  land  lews  governing  tbis  use  of 
the  Nstional  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mlnaal  or 
vagelative  reeourcas  other  than  imder 
the  mining  laws. 

3.  This  withdratval  will  expire  50 
yean  from  the  eOsctive  date  of  this 
order  unless,  as  s  result  of  s  review 
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conducted  before  the  expiration  dste 
putsusnt  to  Section  204(f)  of  die  Federal 
Land  Policy  and  Management  Act  of 
1076,  43  U.S.C  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 
Dated:  July  IS,  1998. 


Auistant  Secntaiy  of  the  Interior. 

[FR  Doc  96-18949  Piled  7-24-96;  «:4S  ami 


ptlT-aM-IIJO-OI;  MTM  0SM71] 

PubHc  LMd  Ordar  No.  7207; 
nawocalloii  of  Bufaou  Ofdar  Dalad 
Manli  25, 1967;  Montana 

AOBKT:  Bureau  of  Land  Management, 

Interior. 

ACnOH:  Public  land  order. 


V:  This  order  revokes  in  its 
entirety  a  Bureau  order  insofar  as  it 
sfiiBcts  24,320  acres  of  National  Forest 
System  lands  withdrawn  for  the 
proposed  Bureau  of  Reclamation's 
Spruce  Park  Reservoir  of  the  Flathead 
River  Project.  The  lands  are  no  longer 
needed  for  the  purpose  for  which  they 
were  withdrawn.  All  the  lands  will 
continue  to  be  withdrawn  as  pari  of  the 
Great  Bear  Wilderness  Area  and  a 
portion  of  the  lands  will  continue  to  be 
withdrawn  for  the  Flathead  Wild  River 
Curridor.  This  action  is  for  lecord- 
rl««riiig  purposes  only. 
EFFECTIVE  IMTE:  July  25. 1996. 
FOR  FURTHER  MFORMATKIN  CONTACT: 
Sandra  Ward.  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107, 406-255-2949. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Bureeu  Order  dated  Match  25, 
1957,  which  withdrew  lands  for  the    ' 
Spruce  Park  Reservoir  in  Flathead 
County,  is  hereby  revoked  in  its 
entirety: 

Principal  MwMlae.  Msataas 
T.  27  N.,  R.  14  W., 

Sacs.  3  to  e,  inclusivs,  iscs.  9  and  10. 
T.  28  N.,  R.  14  W.. 

Sacs.  30  to  33,  inclusive. 
T.  27  N.,  R.  15  W.. 

Sec  2,  sees.  4  to  9,  inclusive,  and  tec  16. 
T.28N.,R.15W.. 

Sees.  18, 19,  and  20,  and  sacs.  2S  to  38, 
inclusive. 
T.  28N.,R.18W., 

Sees.  13.  24,  25, 35.  and  38. 

The  areas  described  aggragata 
approxinutely  24,320  acres  in  Flathead 
Ccnuity. 


2.  These  lands  will  continue  to  be 
withdrawn  as  pari  of  the  Great  Bear 
Wildeiness  Area  pursuant  to  the 
Wilderness  Act  of  1964  (16  U.S.C  1131 
(1988))  and  Public  Law  95-547  (16 
U.S.C  1132  (1988))  and  as  part  of  the 
Flathead  Wild  River  Corridor  pursuant 
to  Public  Uw  94-486  (16  U.S.C  1274 
(1988)),  and  will  continue  to  be  subject 
to  the  terms  and  conditions  of  any  other 
withdrawral  or  segregation  of  rec<»d. 

Dated:  )uly  IS.  1996. 


Aaiitanl  Secretary  of  the  Inlmiar. 

[FR  Doc.  98-18950  Filed  7-24-98:  8:45  ami 


[NM-016-1480-01;  141IM>1;  NMNM  (laiq 

PuMIc  Land  Ordar  Na  7210; 
wntidraiMl  of  PubHc  Land  lor  «ia 
Racacourao  and  Agua  Caflanta  Ai«aa 
of  Critical  Envlronmantal  Concam; 
Naw  Mexico 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


:  This  order  withdraws 
4,409.18  acres  of  public  land  from 
surface  entry  and  mining  for  a  period  of 
SO  years,  for  the  Bureau  of  L,and 
Management  to  protect  the  recreationBl, 
visual,  and  wildlife  resources  of  the 
Racecourae  and  Ague  Caliente  Areas  of 
Critical  Baviionmental  Concern.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 
EFFECTIVE  DATE:  July  25, 1996. 
FOR  FURDCR  aiFORMATION  CONTACT:  Chet 
Grandjeen,  BLM  Taos  Resource  Area, 
226  Cruz  Alta  Road,  Taos,  New  Mexico 
87571,  505-758-8851. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws,  (30  U.S.C.  Ch.  2  (1988)), 
but  not  bom  leasing  under  the  mineral 
leasing  laws,  to  protect  the  Bureeu  of 
Land  Management's  Racecourse  and 
Agua  Caliente  Areas  of  Critical 
Environmental  Concern: 

New  Mesice  Priadpal  MarkUaa 

T.  23N.,R.10E.. 
Sec  1,  lots  1  and  2,  SVd4BV4,  and 

NV^SEVi; 
Sac  11.  lots  5  and  e.  and  SWV.SWy4; 
Sec  12,  lots  6  to  15,  inclusivs,  SEV4NEV4, 

NV1NWV4,  SV^WV.,  NVmSBV,,  aod 

SWV4SEV4: 


Sk:.  13.  NWV4NWV4; 
Sec  14,  Iota  1  to  3.  inclusive,  NBVtNEV., 
SWVJffiV.,  SEV(>NWV4,  SWViSWVt.,  and 

Sec  IS,  lots  1. 2, 3,  and  S,  NWViNEV,. 

NE^^SEVi,  and  S^^SEV4. 
T.  23  N..  R.  11 B.. 
Ssc  3,  kXi  1  to  4.  inclusive,  SVkNV^  and 

SV,: 
Ssc  4,  lots  1  to  4,  inclusive,  and  SVMVk; 
Sac.  S,  lots  1  to  4.  inclusivs.  and  SVthnh 
Sec  8,  lots  1  to  11,  inclusive.  SEV4NEVi, 

SEV^SWV4,  NVbSEV4,  and  SWViSEVi: 
Ssc  7,  SWViNWVd.  and  NVMWV,. 
T.  24  N..  11  E. 

Sec.  32!  Nw'v4SWV..  and  SEViSEVi; 
Sec.  33,  lots  S  to  7,  inclusivs,  SHSWVk, 

NEV^SEVi,  and  SV^SEVdi 
Sec  34,  SWV4. 

The  axes  descritied  contains  4,409.18  acaes 
in  Taos  and  Itio  Airitia  Counbas. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  thoae 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  its  mineral 
or  vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  %vithdrawal  will  expire  50 
yean  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursusnt  to  Section  204(fl  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714(f)  (1988),  the 
Secretary  determinea  that  the 
withdratval  shall  be  extended. 

Dated:  )uly  15, 1996. 
Bob  Ai^otraog, 

Assistant  Secivtary  of  the  Interior. 
(FR  Doc  96-18880  Filed  7-24-88:  8:45  sm| 


(OR-8a6-0777-64;  QPI-OOn:  OR  80MI 
(WAH 

Public  Land  Oidar  No.  7206; 
Withdrawal  of  Public  Land  lor  Capa 


AOENCV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


r:  This  order  withdraws  3.25 
acres  of  public  land  from  suHace  entry, 
mining,  and  mineral  leasing  ba  a  period 
of  20  years  for  the  National  Park  Service 
to  protect  the  fragile,  unique,  and 
endangered  resources  at  Cape  Johnson. 
EFFECTIVE  DATE:  July  25,  1906. 
FOR  FURTHER  INFOflMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Poriland,  Oregon  97208-2965,  503-952- 

eiss. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
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204  of  the  Fedafal  Land  Policy  tad 
Muuflement  Act  of  197B.  43  U.S.C 
1714  (1988).  it  is  ocdend  as  follows: 

1.  Sul^ect  to  valid  existiiig  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C  Ch.  2  (1988)). 
and  leasing  under  the  mineral  leasing 
laws,  to  protect  the  natural  reaources  at 
Cape  Johnson: 

WlUanetta  MarUiaB 
T.  28N..R.1SW.. 
Sac  8.  lot  1. 

Tbs  UM  daaoibad  mntalns  3.2S  aciM  in 
Clallam  County. 

2.  Use  and  managamant  of  the  area 
will  be  basod  on  preservation  and 
protection  of  the  property's  natural  and 
cultural  resources.  Land  uses  authorized 
during  the  segregation  period  include 
only  those  activities  consistent  with  the 
surrounding  Olympic  Natlooal  Park 
designated  wildanieas.  Main  use  of  the 
property  will  be  for  dispersed  non- 
motorized  recreation,  outdoor 
education,  resource  research,  and 
interpretation.  Uses  such  as  biological 
or  cultural  research  may  be  permitted 
upooproper  authorization. 

3.  lUs  withdrawal  will  expire  20 
years  from  the  eSsctive  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Secticm  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 43  U.S.C  1714(f)  (1988),  the 
Secretary  determines  tlie  withdrawal 
shall  be  extended. 

Datad:  )uly  15,  1996. 


AaiMtant  SecnUay  of  the  Interior. 

IFR  Doc  9A-18SS1  PUad  7-24-98:  8:45  am) 


QMtogteai  SuTMy 

Fwlwai  Ow>OIUP»«C8  D«> 
Commm**  (TODO;  PuMIc  MMtfng  of 
t»w  RIDC  FadlWw  Working  Qroup 

AOENCr:  U.S.  Geological  Survey. 

Interior. 

action:  Notice  of  meeting. 


Y:  This  notice  is  to  invite  public 
participation  in  a  meeting  of  the  FGDC 
Facilities  Working  Group.  The  major 
topics  for  this  meeting  are:  development 
of  a  Facility /Installation  ID  standard: 
development  of  a  utility  data  content 
standard:  and  development  of  an 
environmental  hazard  data  content 
standard. 

TME  AND  PUkCC:  9  September  1996.  from 
1:00  pjn.  until  *iX>  pjn.  The  meeting 


will  be  held  at  Headquarters  U.S.  Army 
Corps  of  EnglnaeTS,  in  Room  8222D  of 
the  Pulaski  Building.  20  Maaaochusetts 
Avenue.  NW.,  Washington.  DC  The 
Pulaski  building  is  located  just  a  bw 
blocks  west  of  Union  Station. 

Fon  nmTHEN  intoiiiiatioii  contact: 
Jennifer  Fox,  FGDC  Secretariat.  U.S. 
Geological  Sumy.  500  National  Canter, 
12201  Sumioe  Valley  Drive,  Reston, 
Virginia  20102;  telephone  (703)  648- 
5514;  facsimile  (703)  648-5755;  Internet 
"gdcOusgs.gov".  Minutes  of  meetings 
are  available  by  clicking  on  the 
Facilities  Working  Group  at  the  FCDC 
Internet  address  http:%dcer.uags.gov 

auPPLEMCNTARV  wroWMATlOW:  The  FGDC 
is  a  committee  of  Federal  Agendea 
engaged  in  geospatial  activities.  The 
FCDC  Facilities  Working  Group 
specifically  focuses  on  geospatial  data 
issues  related  to  facilities  and  facility 
management  A  bcillty  is  an  entity  with 
location,  deliberately  eatablished  as  a 
site  for  designated  activities.  A  facility 
databaae  might  describe  a  factory,  a 
military  base,  a  college,  a  hospital,  a 
power  plant,  a  Gahery,  a  national  park, 
an  office  building,  a  space  command 
center,  or  a  prison.  The  database  for  a 
complex  fadlity  may  describe  multiple 
functions  at  missions,  multiple 
buildings,  or  even  a  county,  town,  or 
dty.  The  objectives  of  the  Working 
Group  are  to:  Promote  standards  of 
accuracy  and  currentness  in  facilities 
data  that  are  financed  in  whole  or  in 
part  by  Federal  funds;  exchange 
in&miaticn  on  technological 
improvements  for  collecting  facilities 
data;  encourage  the  Federal  and  non- 
Federal  communities  to  identify  and 
adopt  standards  and  specifications  for 
facilities  data:  and  promote  the  sharing 
of  bdlities  data  among  Federal  and 
non-Federal  organizations. 

Dita:  ^lly  is.  1996. 
Uchaid  E.  WUmv, 

Acting  Chief,  National  Mapping  Division. 
IFR  Doc.  96-18879  Piled  7-24-96:  8:45  am) 
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MnMran  MMMQWIMnt  8MVt08 

Elactrontc  Data  IntMclMng*  In  ltt« 
Royalty  Managamant  Prooiam 

AOBtCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  an  EDI  Presentation. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  giving  an  Electronic 
Data  Interchange  (EDI)  presentation  in 
San  Antonio,  Texas,  on  September  26, 
1906. 


FOn  RIRTHDI MPOMUTKM  OOMTACT:  Ms. 
Barbara  Y.  Matthews,  Systems 
Management  Division,  Mnerals 
Management  Service,  Royalty 
Mon^ament  Program,  P.  O.  Box  25165, 
MS  3140,  Denver,  Colorado,  80225- 
0165.  telephone  numbers  (800)  619- 
4593.  (303)  275-7036,  fax  number  (303) 
275-7099  or  e-mail 

Barbars__MatthewsOsmtpjiims.ginr. 
DATES:  The  EDI  presentation  ia 
Thursday,  Septemlier  26, 1996. 
LOCATION:  San  Antonio  Marriott 
Rivercenter  Hotel.  101  Bowie  Street,  San 
Antonio,  Texas  78205,  telephone 
Number:  (210)  223-1000. 

The  Marriott  Rivarcentar  Hotel  is 
located  at  the  intersection  of  Bowie  and 
Commerce  Streets,  adtacent  to  the  River 
Center  Mall. 

SUPKEMBTTART  aVOMUTWN:  MMS  is 
oBeting  an  EDI  presentatian  at  no  cost 
to  companies  and  interested  patties  that 
intend  to  implement  or  pilot  EDI  with 
MMS.  The  EDI  presentatian  will  be  held 
in  conjunction  with  the  American 
Petroleum  Institute  (API),  Petroleum 
Industry  Data  Exchange  (FIDX)  REGS 
WoriL  Qoup  meeting  in  San  Antonio, 
Texas.  The  API  PIDX  REGS  Work  Group 
meeting  is  scheduled  for  September  23 
through  26, 1996. 

Instructors  are  MMS  employees  of  the 
Royalty  Management  Program,  Systems 
Management  Division. 


Uoming  Session :  9:00  a.in.-l  1 :30  sjn. 

Subfact:  MMS  EDI  acUvitiaa,  capabllitiss. 
cniirent  status  and  implameDtation  planning 
and  Khadulas. 

Afternoon  Sesaon:  1.-00  p.in.-4:00  pjn. 

Suh>K<;  EDI  technical  issuaa  related  lo 
mapping  and  electronic  exchange  of 
regulatory  data,  and  funds  tiananlltal  %vith 
MMS  via  EDI. 

All  EDI  Ptesentabon  attendees  will  be 
provided  copies  of  the  current  MMS  EDI 
hnplementation  Guides. 

If  ytni  are  planning  to  attend  this  EDI 
PraaentatioD,  please  leave  a  miwitagft  for 
Barbara  Matthews  •!  the  telsphoiM  and  FAX 
numbers  or  the  ejnail  addie«s  in  the 
information  contact  secUon  of  tliis  notice  rui 
later  than  September  6, 1996. 

Dated:  July  19, 1996. 
lanaa  W.Shaw, 

Astocjate  Director  for  Ro^ty  Management 
IFR  Doc  96-18892  Filed  7-24-96;  8:4S  am) 


National  ParfcSarvloa 

Maina  Acadian  Cultura  PraaarvaHon 
Commiaalon;  Nolica  of  MaaHng 

Notice  is  hereby  given  in  accottiancs 
with  the  Federal  Advisory  Committee 
Act  (PL  92-463)  that  the  Maine  Acadian 
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Culture  Preservation  Commission  will 
meet  on  Thursday.  August  15, 1996.  The 
meeting  will  convene  at  7:00  P.M.  at  the 
Acadian  VUlage,  U.S.  Route  1,  Van 
Buren,  Aroostook  Coimty,  Maine. 

The  Maine  Acadian  Culture 
Preservation  Commission  was 
appointed  by  the  Secretary  of  the 
Interior  pursuant  to  the  Maine  Acadian 
Culture  Preservation  Act  (PL  101-543). 
The  purpose  of  the  Commission  ia  to 
advise  the  National  Park  Service  vrith 
respect  to: 

•  The  development  and 
implementation  of  an  interpretive 
program  of  Acadian  culture  in  the  state 
of  Maine;  and 

•  The  selectian  of  sites  Ibr 
interpretation  and  preservation  by 
means  of  cooperative  agreements. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Review  and  approval  of  the 
sununaty  report  of  the  meeting  held 
June  28, 1006. 

2.  Reixnts  of  Maine  Acadian  Culture 
Preservatian  Commission  woridng 
groups. 

3.  Report  of  the  National  Park  Service 
pro)ect  staff. 

4.  Opportunity  for  public  comment 

5.  Proposed  agenda,  place,  and  date  of 
the  next  Conunission  meeting. 

The  meeting  is  open  to  the  public. 
Further  information  concerning 
Commiasion  meetings  may  be  obtained 
from  the  Superintendent,  Acadia 
National  Park.  Interested  persons  may 
make  oral/written  presentations  to  the 
Commission  or  file  written  statements. 
Such  requests  should  be  made  at  least 
seven  days  prior  to  the  meeting  to: 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  ME  04609- 
0177;  telephone  (207)  288-5472. 

Datsd:  July  IS,  1996. 
Ub  BohlnrhoBk, 

Acting  Superintendent,  Acadia  National 
Park. 

[FR  Doc  96-189S6  Filed  7-24-96:  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agancy  for  Intamailonal  Dwalopiiiant 

Adviaory  Commmaa  on  Voiuntaiy 
Fofalgn  Aldj  Nottca  <ri  Maaling 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA). 

Date:  Septambar  10, 1996  (9:00  a-m.  to  5:00 
pjn.). 

looation:  Stats  Department,  Loy 
Hendatsoo  Auditorium,  23id  Street  Entrance. 


The  purpoee  of  the  maetiiig  is  to  discuss 
and  provide  nongDvenmwntal  input  on:  the' 
role  of  foreign  assistance  In  U.S.  foreign 
policy. 

The  meeting  is  free  and  open  to  the  public 
HOWEVER.  NOTIFICATKIN  BY 
SEPTEKIBER  6, 1996,  THROIX^  THE 
ADVISORY  COMMITTEE  HEADQUAltTERS 
IS  REQUIRED.  Penons  wishing  to  anend  the 
meeting  must  call  Lisa  J.  Douglas  (703)  351- 
0243  or  Susan  Saragi  (703)  351-0244  or  FAX 
(703)  351-0228/0212.  Persons  attending  must 
include  their  name,  organization,  birthdate 
and  social  security  number  for  security 
purposes. 

Dated:  July  11, 1998. 
AdalaUakmr, 

Deputy  Director,  Office  of  Private  and 
Voluntary  Cooperation,  Btuvau  for 
Humanitarian  Response, 
IFR  Doc.  96-18885  Filed  7-24-96: 8:45  am) 
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DEPARTMENT  OF  LABOR 

Mina  Safaly  and  Haaith  AdmlnMrsUon 

Padtiona  for  ModMcabon 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Pilgrim  Mining  Company,  Inc. 

IDodMt  No.  M  06  47-CI 

Pilgrim  Mining  Company,  Inc..  P.O. 
Box  2046,  Inez.  Kentud:y  41224  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.901  (protection 
of  low-  and  medium-voltage  three-phase 
circuits  used  underground)  to  its 
Voyager  Mine  Number  Two  (ID.  No. 
15-17639)  located  in  Martin  County, 
Kentucky.  The  petitioner  requests  a 
modification  of^the  standard  to  allow 
the  uae  of  a  150  K  W  Diesel  Generator 
Set,  Serial  Number  94-^5913.  The 
petitioner  has  outlined  in  this  petition 
specific  terms,  conditions,  and  safety 
procedures  that  would  be  followed 
when  using  the  diesel  generator  system. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Pilgrim  Mining  Coapany,  Inc. 

[Docket  No  M-96-4S-C) 

Pilgrim  Mining  Company,  Inc.,  P.O. 
Box  2046,  Inez,  Ksntudcy  41224  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.901  (protection 
of  low-  and  medium-voltage  three-phase 
(nrcuits  used  underground)  to  its 
Pilgrim  Mine  Number  Three  OD.  No. 
15-17359)  located  in  Martin  Cotuty, 
Kentucky.  The  petitioner  requests  a 


modification  of  the  standard  to  allow 
the  uae  of  a  100  K  W  Diesel  Generator 
Set,  Serial  Number  90^5260.  The 
petitioner  has  outlined  in  this  petition 
specific  terms,  conditions,  and  safety 
procedures  that  would Iw  followed 
when  using  the  diesel  generator  system. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

3.  MarliB  Caaaty  Cool  Corporatian 

[Docket  No.  M-9&-t»-Ct 

Martin  County  Coal  Corporaticm,  P.O. 
Box  5002,  Inez,  Kentucky  41224  has 
filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.901  (protection 
of  low-  and  medium-voltage  three-phase 
drctiits  used  imdeiground)  to  its 
Pegasus  Mine  (I.D.  No.  15-  17330) 
located  in  Martin  County,  Kentucky. 
The  petitioner  requests  a  modification 
of  the  standard  to  allow  the  use  of  a  150 
K  W  Diesel  Generator  Set.  Serial 
Number  94-E5gi3.  The  petitioner  has 
outlined  in  this  petition  specific  terms. 
conditions,  and  safety  procedures  that 
wtnild  be  followed  when  using  the 
diesel  generator  system.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Martin  Conaty  Coal  Coipantiaa 

[Dockst  No.  M-96-50-a 

Martin  Coimty  Coal  Corporation,  P.O. 
Box  5002.  Inez,  Kentucky  41224  has 
filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.901  (protection 
of  low-  and  medium-voltage  three-phase 
circuits  used  underground)  to  its  1-C 
Mine  (IJD.  No.  lS-03752)  located  in 
Martin  County,  Kentucky.  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  the  use  of  a  150  K  W 
Diesel  Generator  Set,  Serial  Nimiber  94- 
E5913.  The  petiUoner  has  outlined  in 
this  petition  specific  terms,  conditions, 
and  safety  procedures  that  would  be 
followed  when  using  the  diesel 
generator  system.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Martin  Conaty  Coal  CaqMiratiaa 

(Docket  No.  M-9e-S1-CI 

Martin  Coimty  Coal  Corporation,  P.O. 
Box  5002.  Inez,  Kentucky  41224  has 
filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.901  (protection 
of  low-  and  medium-voltage  three-phase 
circuits  used  underground)  to  its  White 
Cabin  Mine  Number  One  (I.D.  No.  15- 
17531)  located  in  Martin  County. 


Feibral 


/  Vol  61,  No.  144  /  Thiiraday.  July  25,  1996  /  Notices 


Kentucky.  The  petitioner  requeati  • 
modification  of  the  standaid  to  allow 
tha  ma  of  a  150  K  W  Diesel  Geneiator 
Sot.  Serial  Number  94-S5913.  The 
petitioDer  has  outlined  in  this  petition 
apadfic  terms,  conditions,  and  safety 
procedures  that  would  be  followed 
when  using  the  diesel  generator  system. 
The  petitioner  asserts  Uut  tha  proposed 
altenutive  method  would  provide  at 
laest  the  same  measure  of  protection  as ' 
w«>uld  the  mandatory  standard. 

t.  MarUa  County  Coal  Cotpanttan 

IDockM  No.  M-W-SZ-CI 

Martin  County  Coal  Corporation,  P.O. 
Box  5002.  Iner,  Kentucky  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.701  (grounding  metallic  frames, 
r"*"e*-  and  other  enclosures  of  electric 
equipment)  to  its  Pegasus  Mine  (IJ3.  No. 
15-17330)  located  in  Martin  County, 
Kentucky.  The  petitioner  requests  a 
modification  of  the  standard  to  allow 
the  USB  of  a  100  K  W  Diesel  Generator 
Set,  Serial  Number  90-E5280.  The 
petitioner  has  outlined  in  this  petition 
specific  terms,  conditions,  and  safety 
procedures  that  would  be  followed 
when  using  the  diesel  generator  system. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  tha  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Maitin  CooBty  Coal  Corporattoa 

(DockM  No.  M-«e-S3-C| 

Martin  County  Coal  Corporation,  P.O. 
Box  5002,  Inez,  Kentucky  41 224  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
White  Cabin  Mine  Number  One  (LD.  Na 
15-17531]  located  in  Martin  County, 
Kentucky.  The  petitioner  requests  a 
modification  of  the  standard  to  allow 
the  use  of  a  100  K  W  Diesel  Generator 
Set,  Serial  Number  90-ES2eo.  The 
petitioner  has  outlined  in  this  petition 
specific  terms,  conditions,  and  safety 
piocadures  that  would  be  followed 
when  using  the  diesel  generator  system. 
The  petitioner  asserts  tiiat  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  prolectioa  as 
would  the  mandatory  standard. 

S.  Maitfai  Courty  Coal  CorponUao 

IDockM  No.  M-46-S4-C) 

Martin  County  Coal  Coipatatian,  P.O. 
Box  5002,  Inez,  Kentucky  41224  has 
filed  a  petition  to  modify  the 
appUc^on  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
1-C  Mine  (LD.  No.  15-03752)  located  In 
Martin  County.  Kentucky.  The 


patitimm  leoueats  a  modiflcatian  of  the 
standard  to  allow  tha  tiae  of  a  100  K  W 
Dieael  Generator  Set,  Serial  Number  90- 
E5280.  The  petitioner  has  outlined  in 
this  paUtian  specific  tenns,  conditions, 
and  safsty  procedures  that  would  be 
followed  when  using  the  dieael 
generator  system.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  i»avide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

9.  PUiplai  Mining  Cenipaiiy,  Ibc 

(DockM  Na  M-SS-S5-C) 

Pilgrim  Mining  Company,  Inc.,  P.O. 
Box  204S,  Inez,  Kentucky  41224  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (gfounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Pilgrim  hiflne  Number  Time  (LD.  No. 
15-17359)  located  in  Martin  County, 
Kentucky.  The  petitioner  requests  a 
modification  of  the  standard  to  allow 
the  use  of  a  150  K  W  Diesel  Generator 
Set,  Serial  Number  94-£5913.  The 
petitioner  has  outlined  in  this  petition 
specific  terms,  conditions,  and  safety 
procedures  that  would  be  followed 
when  using  the  diesel  generator  system. 
The  petitioner  asserts  mat  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

10.  Pilgrim  Mining  Conpaay,  Inc. 

(DockM  No.  M-«e-5e-C| 

Pilgrim  Mining  Company,  Inc.,  P.O. 
Box  2046,  Inez.  Kenludcy  41224  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  to  its 
Voyager  Mine  Number  Two  (I.D.  No. 
15-17639)  located  in  Martin  County, 
Kentucky.  The  petitioner  requests  a 
modification  of  the  standard  to  allow 
the  use  of  a  150  K  W  Diesel  Generator 
Set,  Serial  Number  94-ES913.  The 
petitioner  has  outlined  in  this  petition 
specific  terms,  condiUoiu,  and  safety 
ptoceduras  that  would  be  followed 
when  using  the  diesel  generator  system. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

11.  Ganrstt  Mining,  Inc. 

(Docket  Na  M-9a-57-Cl 

Garrett  Mining,  Inc.,  P.O.  Box  2S2, 
Toler,  Kentucky  41569  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.350  (air  courses  and  belt  haulage 
entries)  to  its  No.  2  Mine  (LD.  No.  15- 
08079)  located  in  Pike  County, 
Kentucky.  The  petitioner  propoaea  to 
use  belt  haulage  entries  as  intake  air 
courses  for  ventilation  of  active  working 


places.  The  petiticmer  propoaea  to 
Install  a  carbon  mcooxide  monltodng 
system  as  an  early  warning  fire 
detection  system  in  all  beh  entries  used 
as  Intake  air  counea.  The  petitioner 
aasarls  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

12.  Windsor  Coal  Company 

(Docket  Na  M  «6  5«  CI 

Windsor  Coal  Company,  P.O.  Box  39, 
Wast  Liberty,  West  VirginU  26074  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  (oil  and 
gas  wells)  to  its  Windsor  Mine  (LD.  No. 
46-01286)  located  in  Brooke  Coimty, 
West  Virginia.  The  petitioner  proposes 
to  clean  out  and  plug  oil  and  gas  vralls 
using  specific  techniques  and 
procedures  as  outlined  in  the  petition. 
The  petitioner  proposes  to  mine  through 
the  plugged  oil  or  gas  well.  Prior  to 
mining  through,  the  petitioner  would 
confer  with  the  MSHA  District  Manager 
for  approval  of  the  specific  mining 
procedures,  and  appropriate  officials 
would  be  allowed  to  observe  the  prtx:ess 
and  all  mining  would  be  under  the 
direct  supervision  of  a  certified  official. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

13.  Cypms  Plateau  Mining  Corporation 

(Docket  Na  M-«6-5B-Cl 

Cyprus  Plateeu  Mining  Corporation, 
Buchanan  Ingersoll  Professional 
Corporation,  One  Oxford  Centre.  301 
Grant  Street,  20th  Floor,  Pittaburgh, 
Pennsylvania  15219-1410  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  7S.364(a)(l)  (weekly  examination) 
to  its  Star  Point  No.  2  Mine  (I.D.  No.  42- 
00171)  located  in  Carbon  County,  Utah. 
Due  to  deteriorating  roof  conditions  in 
certain  parts  of  the  mine  near  the  Lion 
Portal  and  in  the  Middle  Seam/ 
Mudwater,  traveling  that  poitiai  of  the 
return  air  course  would  he  imsafe.  The 
petitioner  proposes  to  establish  four 
evahiation  points  to  monitor  the 
methane,  and  all  quantity 
measurements  in  Ine  woricad-out  areas: 
to  travel  the  wmied-out  areas  tolhe 
point  of  deepest  penetration:  to 
maintain  the  evaluation  points  in  safe 
condition:  and  to  have  a  certified  person 
evaluate  the  wo^ed^out  areas  at  each 
evaluation  point  on  a  weekly  basis  in 
order  to  idmtify  any  potential  hazards. 
Tha  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 
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14.  Shell  Energy  Compaoy.  Inc. 

[Docket  No.  M-«»-60-C1 

Shell  Energy  Company,  Inc.,  P.O.  Box 
423,  Fairmont,  West  Virginia  26554  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380  (d)(3)  and 
(d)(4)  (escapeways:  bittmiinous  and 
lignite  mines)  to  its  Stacey-Meranda 
Mine  (IJ}.  No.  46-08086)  located  in 
Harrison  Counfy,  West  Virginia.  Due  to 
adverse  roof  conditions,  the  post  and 
cribs  cannot  be  removed.  The  petitioner 
proposes  to  use  the  No.  2  conveyor  belt 
entry  as  an  alternate  escape.  The 
petitioner  proposes  to  post  luminous 
warning  signs  "DANGER  CLOSE 
CLEARANCE"  at  each  end  of  the 
affected  area  so  that  in  the  event  of  a  fire 
disabled  persons  can  be  transported 
through  the  affected  area  safely;  to 
provide  the  required  clearance  if 
technology  becomes  available  to  remove 
the  post  and  cribs:  and  to  have  the  mine 
on  a  blowing  system  without  power 
installation  in  the  intake  escapeway. 
The  petitioner  states  that  the  prop<»ed 
alternative  method  would  enhance 
safety  and  reduce  exposure  to  hazardous 
conditions  for  mirw  personneL 

15.  Cypms  Cumberiand  Reanuces 
Corporation 

(Docket  No.  M-9»-61-a 

Cyprus  Cumberland  Resources 
Corporation,  RD  3,  Box  184, 
Waynesburg,  Peimsylvania  15370  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.351(b)(2)(i) 
(atmospheric  monitoring  system  (AMS)) 
to  its  Cumberland  Mine  (1.0.  No.  36- 
05018)  located  in  Greene  County, 
Peimsylvania.  The  petitioner  proposes 
to  install  a  methane  monitor  on  the 
tailgate  side  of  the  longwall  face  that 
would  automatically  deenergize  the 
longwall  face  equipment  at  the  stage 
loader  when  the  methane  sensor  is  not 
operating  properly,  instead  of  using  a 
tailgate  methane  sensor:  and  within  60 
days  alter  petition  for  modification  is 
granted  submit  proposed  revisions  for 
its  Pan  48  training  plan  to  the  Coal 
Mine  Safefy  and  Health  District 
Manager.  Ilie  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

16.  Cyprus  Ciiiiiliei  lanil  Kaaonrcas 
Corporation 

(Docket  Na  M-96-62-CJ 

Cyprus  Cimiberland  Resources 
Corporation,  RO  3,  Box  184, 
Waynesburg,  Peimsylvania  15370  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  (air 
courses  and  belt  haulage  entries)  to  its 


Cumberland  Mine  (l.D.  No.  36-05018) 
located  in  Greene  Cotmty,  Pennsylvania. 
The  petitioner  requests  a  modification 
of  its  previously  granted  petition,  docket 
number  M-84-218-C  for  30  CFR  75.326 
(now  75.350),  to  permit  the  velocity  of 
air  in  the  belt  conveyor  entries  to  be 
increased  above  3(X)  feet  per  minute 
(fpm).  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

17.  Enlow  Fork  Mining  Company 

(Docket  Na  14^96-63-01 

Enlow  Fork  Mining  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503  (Schedule 
2G.  Section  18.35)  (permissible  electric 
fees  equipment;  maintenance)  to  its 
Enlow  Fork  Mine  (LD.  No.  46-07416) 
located  in  Greene  Counfy,  Pennsylvania. 
The  petitioner  proposes  to  increase  the 
maximum  length  of  the  loading 
machine,  shuttle  car,  roof  bolter,  and 
section  ventilation  fan  trailing  cables  to 
900  feet  while  developing  four^entry 
longwall  panels:  to  provide  training 
before  alternative  method  is 
implemented  to  all  miners  designated  to 
examine  the  integrity  of  seals  and  verify 
the  shoit.ciicuit  settings  and  proper 
procedures  for  examining  trailing  cables 
for  damage:  and  to  submit  proposed 
revisions  for  their  Part  48  training  plan 
to  the  Coal  Mine  Safety  and  Health 
District  Manager.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

18.  Wast  Cameron  Mining 

(Docket  No.  M-96-64-C1 

West  Cameron  Mining,  RO  #2,  Box 
630,  Shamokin.  Pennsylvania  17872  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1 100  (quantify 
and  location  of  firefighting  equipment) 
to  its  Lenig  Tunnel  (LD.  No.  36-08288) 
located  in  Northumberland  Counfy, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practicaL  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

18.  West  Cameron  Mining 

(DockM  Na  M-9e-eS-a 

West  Cameron  KCning,  RD  «2,  Box 
630,  Shamokin,  Pennsylvania  17872  has 


filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  ft  (i) 
(mine  map)  to  its  Lenig  Timnel  (LD.  No. 
36-08288)  located  in  Northumberland 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  connections  between  veins,  and 
at  1,000-foot  intervals  of  advance  bt)m 
the  intake  slope  and  to  limit  the 
required  mapping  of  the  mine  workings 
above  and  below  to  those  present  within 
100  feet  of  the  veins  being  mined  except 
when  veins  are  interconnected  to  other 
veins  beyond  the  100-foot  limit  through 
rock  tunnel.  The  petitioner  asserts  that 
the  proposed  alternative  method  wotjid 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

20.  Waat  Cameron  Mining 

IDockM  No.  N4-96-e6-C| 

West  Cameron  Mining,  RO  #2,  Box 
630,  Shamokin,  Pennsylvania  17872  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Lenig  Tumjel  (LD. 
No.  36-08288)  located  in 
Northumberland  Coimty,  Pennsylvania. 
The  petitioner  proposes  to  revise  and 
supplement  mine  maps  aimually 
instead  of  every  6  months,  as  required, 
and  to  update  maps  daily  by  band 
notations.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

21.  Wast  Cameron  Mining 

IDockM  Na  M-9e-S7-Cl 

West  Cameron  Mining,  RO  t2.  Box 
630,  Shamokin,  Pennsylvania  17872  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1405 
(automatic  couplere)  to  its  Lenig  Tunnel 
(I.D.  No.  36-08288)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  use  bar  and 
pin  or  link  and  pin  couplers  on  its 
underground  haulage  equipment  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

22.  Ember  Contracting,  Inc. 

(DockM  No.  M-96-68-C] 

Ember  Contracting.  Inc.,  Box  446, 
Betsy  Lane.  Kentucky  41605  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.342  (methane  monitors)  to  its 
No.  5  Mine  OD.  No.  15-16727)  located 
in  Knott  County,  Kentucky.  The 
petitioner  proposes  to  use  hand-held 
continuous-duty  methane  oxygen 
indicators  instead  of  machine  mounted 
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methane  mooiton  on  iti  penniMible  DC 
powvred  scoop  haulage  machines.  The 
petitioner  states  that  this  petltian  is 
based  on  the  safety  of  the  minen 
involved  and  not  ptimaiily  on  economic 
standpoints. 

23.  Cypms  Ensrald  losoarcas 
Cofpontioa 

IDodut  No.  M-W-S9-CI 

Cyprus  Emerald  Resources 
Corporation.  14S  Elm  Drive, 
Waynerimrg,  Pennsylvania  15370  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.S07  (power 
connectton  points)  to  its  Emerald  No.  1 
Mine  (ID.  No.  36-05466)  located  in 
Greene  County,  Pennsylvania.  The 
petitioner  proposes  to  use  a  non- 
permissible  pump  in  the  longwall 
bleeder  sump  located  neer  the  No.  3 
Bleeder  shaft,  No.  6  Return  shaft,  and  all 
future  and/or  bleeder  shafts  as  they  are 
developed.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  tvould  the  mandatory 
standard, 

34.  CoMoUdatiaD  Cod  CoBpaaT 

(Docbt  Na  M-<e-70-C) 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR 
7S.804(aHunderground  high-voltage 
cables)  to  its  Loveridge  No.  22  Mine 
(LO.  Na  46-01433)  located  in  Marion 
County.  West  Virginia.  The  petitioner 
proposes  to  uses  a  bigb-voltoge  cable 
with  an  internal  ground  check 
conductor  smaller  than  No.  10  (A.W.G.) 
as  a  part  of  its  longwall  mining  system. 
Hie  petitioner  asserts  that  the  proposed 
ahemative  method  would  provide  at 
least  the  same  measure  of  protection  as 
vrould  the  mandatory  standard. 

23.  Genwal  Kasources.  lac 

IDockM  Na  M-«e-7t-0 

Cenvral  Resources.  Inc.  P.O.  Box 
1420.  Htmtinglon.  Utah  84528  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.350  (air  courses  and  belt 
haulage  entries)  to  its  Crandall  Canyon 
Mine  (ID.  No.  42-01715)  located  in 
Emery  Counfy,  Utah.  The  petitioner 
proposes  to  use  belt  air  in  a  two-entry 
mining  system.  The  petitioner  proposes 
to  install  low-level  carboo  monoxide 
sensors  as  an  early  warning  fire 
detection  system  in  the  intake 
escapeway  entry  and  the  beh  entry.  The 
petidooer  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  ttiisty  to  tba  miners.  In  addition,  the 
petitionor  asserts  that  the  proposed 


aitamattve  method  would  provide  at 
leaat  the  same  measure  of  protectian  as 
would  the  mandatory  standard. 

28.  North  Amsrlran  Salt  Compaay 

IDockot  Na  M-«»-01-M] 

North  American  Salt  Company,  P.O. 
Box  10,  Lydia.  Louisiana  70569  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  57.222lS(b)(l)  to  ita  Cote 
Blanche  Underground  Salt  Mine  (LD. 
No.  16-00358)  located  in  St.  Mary 
Counfy,  Louisiana.  The  petitioner 
requests  a  modification  of  the  standard 
to  allow  the  use  of  flexible  ventllstioo 
tubing  in  lengths  greater  than  250  feet 
The  petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safefy  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Kaqoeat  far  Comments 

Persons  interested  in  these  petitions 
may  fiimish  written  comments.  These 
comments  must  be  Bled  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  iiealth 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  26, 1896.  Copies  of  these 
petitiims  are  available  for  inspection  at 
thataddreas. 

Dstsd:  July  18, 1996. 
PalikJa  W.  SUvey, 

Diractor,  Offkx  ofStandardM.  BegulationM  and 
Varianon. 
[FR  Doc.  96-18047  Filed  7-24-46;  8:45  ami 


NUCLEAR  REOULATORY 


KuT  McOss  Corp.;  AppMottom, 

HSMIHQSi  DMBnTUIMtiOflSt  EIC 

AOENCV:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  consideration  of 

amendment  request  and  opportunify  for 

hearing  related  to  materials  license  No. 

SNM-1999  for  the  Kerr-McGee 

Corporation,  Oklahoma  Cify,  Oklahoma. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  amendment  to  Special  Nuclear 
Material  License  No.  SNM-1999  issued 
to  the  Kerr-McGee  Corporation  for  the 
possession  of  special  nuclear  material  at 
its  Eacillfy  at  Cuahing,  Oklahoma  in 


nspooae  to  three  requests  bom  the 
licensee. 

In  accordance  with  License  Condition 
llD  the  licensee  requested  an 
amendment  to  its  license  by  letter  dated 
June  3. 1903.  The  amendment  would 
revise  the  license  to  define  "the 
proposed  boundaries  of  all  radioactive 
materials  areas  designated  in 
accordance  writb  10  CFR  20.203(e)(2) 
[now  10  CFR  20.1902(e)),  restricted 
areas  as  defined  in  10  CFR  20.3  [now  10 
CFR  20.1003],  and  areas  outside  of  the 
restricted  areas,  where  licensed 
materials  exist  which  must  be  secured 
from  unauthorized  removal  per  10  CFR 
20.207  [now  10  CFR  20.1801)." 

The  licensee  requested  a  second 
amendment  in  a  letter  dated  May  10, 
1995.  The  amendment  would  authorize 
the  licensee  to  possess  calibration  and 
reference  radioactive  sources  containing 
U-235,  not  to  exceed  0.1  microCurie  per 
source. 

The  licensee  is  performing 
decommissioning  activities  at  the 
Cushing,  Oklahoma  site  under  NRC 
license  SNM-1999.  License  SNM-ig99 
provides  for  possession  of  natural  and 
enriched  uranium  and  thorium  in  the 
form  of  "Contaminated  soil,  sludge, 
sediment,  trash,  building  rubble, 
structures,  and  any  other  contaminated 
material."  The  licensee  utilizes  those 
same  radionuclides,  as  well  as  others 
not  specified  in  the  license,  to  calibrate 
equipment  and  as  check  souroes  for 
instruments.  Except  for  U-235,  all 
sources  are  either  exempt  quantities  or 
are  addressed  by  a  general  license,  e.g., 
Pu-239  and  Am-241.  However,  there  is 
no  exempt  quantify  or  general  license 
for  U-235. 

The  licensee  requested  the  third 
amendment  in  a  letter  dated  October  20, 

1995.  The  licensee  submitted 
supplemental  information  via  letters 
dated  February  IS,  and  January  15, 

1996.  The  amendment  would:  (1) 
Incorporate  a  revised  oiganizatiooal 
chart  into  the  license;  (2J  correct  the 
license  to  reflect  the  licensee's  new 
contact  person;  (3)  change  approval 
authority  from  a  corporate  officer  to  the 
Radiation  Safefy  Officer  for  all  radiation 
protection  program  procedures;  (4) 
remove  the  requirements  to  provide  bi- 
monthly urinalysis  and  biennial  in-vivo 
lung  counts  and  base  these  submittal  on 
worker  exposures:  (5)  replace  the 
requirement  to  provide  lapel  air 
samplers  to  50  percent  of  all  workers 
working  in  radioactive  materials  areas 
with  a  performance  based  requirement 
for  issuance  of  lapel  air  samplers;  (6)- 
remove  specified  length  of  training  from 
training  program  requirements;  (7) 
change  the  requirement  to  process 
workers  film  badges  from  monthly  to 
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quarterly:  and  (B)  diange  the  monitoring 
equipment  calibratian  laboratory  from 
Cimarron  site  laboratory  to  Cushing  sita 
laboratory. 

Prior  to  the  issuance  of  the  proposed 
amendments,  the  NRC  will  have  made 
findings,  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safefy  Evaloation 
Report  and  an  Environmental 
Assessment.  The  NRC  her^y  provides 
notice  that  these  actions  are  a 
proceeding  on  an  application  for  license 
amendments  falling  within  the  scope  of 
Subpart  L,  Informal  Hearing  Procedures 
for  Adjudications  in  Materials  Licenaing 
Proceedings,  of  the  NRC's  rules  of 
practioe  for  domestic  licensing 
proceedings  in  10  CFR  Fart  2.  Pursuant 
to  S  2.1205(a),  any  person  whose  interest 
may  be  afiiscted  by  this  proceeding  may 
file  a  request  for  a  hearing  in  accordance 
with  S  2.1205(c).  A  request  for  a  bearing 
must  be  Bled  within  thirty  (30)  days  of 
the  date  of  publication  of  this  Federal 
Renster  notice. 

'Ilie  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  the  Docketing  and 
Services  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville,  MO 
20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 

0001  Attention:  Docketing  and  Snvices 
Branch. 

In  addition  to  meeting  other 

applicable  requirements  of  10  CFR  Part 

2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1 .  'loe  interest  of  the  requester  in  the 

2.  HowUtat  interest  may  be  afiected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  refsrence  to  the  b^ors  set  out 
in  S  2.1205(g): 

3.  The  requester's  areas  of  concern 
about  the  licensing  activify  that  is  the 
subject  matter  of  the  procaeding:  and 

4.  The  drcumstsnces  establishing  diat 
the  reqiHst  for  a  hearing  is  tintsfy  iB 
accordance  with  $  2.1205(c). 

In  accordance  with  10  CFR 
S  2.120S(e),  eadi  request  for  s  hssring 
most  also  he  esrted,  by  Miveiiag  it 
perseBaify  or  by  nail  to: 

1.  The  ^pUont,  Ken^MoGee 
CoipantiMi.  Attsntioa:  Mr.  JeSJ.  ling 
Project  Hsniysr.  P.O.  Box  2SaBl. 
Oklahoma  (Mf,  Oklahoma  731&;  and 

1  Yhs  1>AC  staff.'by  ddivaiy  to  the 
BascudTe  Dirsciar  for  OpanUons,  One 


White  FUnt  North.  IISSS  Rockville 
Pike,  Rockville,  MD  208S2,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commissian,  Washington,  DC  20555- 
0001. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
requests  for  license  amendment  dated 
June  3, 1993,  May  10, 1995,  and  October 
20, 1995,  and  supplementary 
information,  whidi  is  available  for 
inspection  at  the  NRC's  Public 
Doctiment  Room,  2120  L  Street  NW., 
Washington,  DC  20555-0001. 

Dated  at  Rockville,  Msiyland,  tbis  day  of 
July,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Midiaal  F.  Wefaar, 

Cbiaf.  Low-Lntd  WtutB  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc  96-18919  Filed  7-24-46;  8:45  am) 


Pochsl  No*.  SO-Stt  and  t»-30q 


I  Pewf  Company; 
Notlea  of  WWidrMMlolAppllcalion  for 
Amandniafit  to  FacWty  Opofvtlng 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Conmiission)  has 
granted  the  request  of  Northern  States 
Power  Company  (the  licensee)  to 
withdraw  a  portion  of  its  January  9, 
1995,  application^  as  supplemented 
February  7,  March  15,  March  22,  April 
3.  and  April  20, 1995,  for  proposed 
amendments  to  Fadlify  Operating 
License  Nos.  DPR-42  and  DPR-60  for 
the  Prairie  Island  Nuclear  Generating 
Plants,  Units  1  and  2,  located  in  Red 
Wing,  Muonesota. 

The  proposed  smendmenis  would 
have  revised  the  Technical 
Specifications  to  allow  the  use  of  an 
alternate  steam  generator  tube  plugging 
cziteria  for  tubes  with  degradation  in 
tubeaheet  roll  expansion  r^on.  The 
licensee xequested  the  use  of  both  F* 
and  L*  aoaeptance  ontaria.  The 
CommiseioB  grsnlisd  the  licensee's 
request  far  use  of  the  F"  acceptance 
criteria  iaamemlmsnts  118  and  111 
issued  May  15,  IMS.  The  licensee 
subnittadaaa^licaiion  far  withdrawal 
of  the  L'*  pcrtiaa  in  a  latter  dated  May 
3, 1«M. 

Hie  ComniasiaD  had  previousfy 
issued  a  Notice  ofCsasideration  ef 
lisuanoa  of  AmendaHnts  published  in 
the fsjijiaitarialsi  oa Maroh  IS,  199S 
(WM'tWiiii)- Howevw.  hy  letter  dsted 
May  3.  ntiB.  ihe  Ucaasse  wiQidnw  the 
L*  paHtOD  <f  the  praposad  Changs. 


For  further  details  with  rsspect  to  this 
sction,  see  the  spplicstion  for 
amendments  dated  January  9, 1995,  and 
supplemented  Fabiuary  7,  March  IS, 
March  22,  April  3,  and  April  20, 19SS, 
and  the  licensee's  letter  dated  May  3. 
1996,  which  withdrew  the  application 
for  license  amendments.  The  above 
documents  are  available  for  public 
inspection  at  the  Oimmission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Minneapolis  Public 
Library.  Technology  and  Science 
Department,  300  NicoUet  Mall. 
Minneapolis,  Minnesota  55401. 

Dsled  at  Rockvillg,  Msrylaod,  this  isth  day 
of  July  1996. 

For  the  Nuclear  Ragolatory  Commiision. 
BathA.Watael, 

Project  Manager.  Project  Directorate  tlf't. 
Division  of  Reactor  Projects— IB/IV,  Office  of 
Nuclear  Reactor  RegulatioiL 
(FR  Doc.  96-18918  Filed  7-24-98;  8:4S  ami 


[DodiatNo.  W  imm 
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Nolloa  of  Availability  of ' 
EnvlrannMntal  bnpKtr 
DaeommlaalBwInfl  of  the  SWaWsHoy 
MatalkirBleal  Cm  pw  lion,  CamfarMga 
OMo,  Faculty" 

AOatCT:  Nuclear  Regulatory 
Commission. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  piu>lished  a 
Draft  Environmental  Impact  Statement 
(DEIS)  regarding  the  proposed 
decommissioning  of  the  Shieldalloy 
Metallurgical  CoiporaUon  (SMC), 
Cambridge,  Ohio,  bdlify.  This  DEIS 
describes  and  evaluates  the  potential 
environmental  impacts  of  SMCs 
proposed  approach  to  decommissioning 
tvro  Fsdiologically  contaminated  waste 
pilea  by  capping  and  stabilizing  the 
piles  in  place  and  implementing 
appropriate  land-use  restrictions.  Based 
on  the  evaluations  in  this  DEIS,  the  NRC 
staff's  preliminary  conoluaion  is  that 
SMCa  proposal,  with  certain  mitigative 
measures,  is  aooeptAle  with  reaped  to 
environmental  oests  and  benefita,  and 
Ifaare  is  no  obviously  superior 
aheraaiive.  The  DEIS  is  a  preliminary 
analysis  of  the  snviimmentid  imparts  of 
SMCs  proposed  approaoh.  Tlie  imautnrm 
of  a  final  EIS,  and  any  NRC 
dedsisnmaking  based  sa  a  final  EIS, 
will  not  be  made  until  public  oonuaants 
on  die  DEIS  are  recsiv^  and  evaluated. 
OATO:  NRC  will  cooduct  a  public 
meetiiv  to  't<f^i««  ifaa  QEIS  and  obtain 
pidsUc  commeDt  tfaia  F^,  in  the 
Canteidfls,  Ohio  sias.  A I 
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innmiinTKiMt  will  be  published  e*  ■ 
Federal  legieler  nodce.  Wiittm 
canuDflnti  oo  the  DEIS  should  be 
received  it  the  tddrass  listed  below 
wUhin  ninety  (90)  days  from  the  date  on 
which  the  Environmentsl  Protection 
AgSDcy  notice  is  published  in  the 
Fedsnl  lagMv  lUling  that  the  OSS 
has  been  Bled  with  EPA.  To  the  extent 
pncticable,  MRC  staff  will  gnnt 
reeaonable  requests  for  extensions  of 
-  time  bx  comment  up  to  fifteen  (15) 
days.  Comments  received  after  this  date 
virill  be  considered  if  it  Is  pnctical  to  do 
so,  but  the  Cmnmission  is  able  to  assure 
considsntian  onk  for  comments 
received  on  or  before  this  date. 
MMMOKK  A  single  copy  of  the  DEIS 
(NUReC-1543)  may  be  requested  by 
thoee  consldaTiBg  pubUc  comment  by 
writing  to  the  MRC  Publiotiqas  Section, 
ATTN.:  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.O. 
Box  37062.  Washington,  DC  20013- 
7062.  or  by  calling  202-512-1600.  A 
copy  of  the  DOS  is  availabia  lor 
inspection  and/or  copying  in  the  NRC 
Public  Document  Room,  2120  L  St  NW., 
Washington.  DC  20555-0001.  A  copy 
win  also  be  available  shortly  for  public 
inspection  at  the  Guernsey  County 
Disbict  Library,  600  Steubenville 
Avenue,  Camlnidgs,  (%ia  43725-2385. 

Any  Interested  party  may  submit 
comments  on  this  document  Ibc 
coosidentiao  by  the  staff.  Ccosistent 
with  its  pest  commitments,  NRC  is 
todending  the  comment  period  43  days 
beyond  the  required  miiilmum  of  45 
dqrs.  To  be  certain  of  considention, 
commants  on  theae  rsports  must  be 
received  within  90  days  from  the  date 
of  this  nntioe.  Comments  received  after 
the  due  date  will  be  considered  to  the 
extant  practical  '"■"""'*"««  should  be 
sent  to  Michael  Wabet,  diief.  Low-Uvel 
Waste  and  Dacommiaaiooiiw  Profecu 
Branch.  Meil  Stop  T7P-27,  Dlvisian  of 
Waste  Managtmant.  Office  of  Nudear 
Materiel  Safety  and  Sali«natds,  U.S. 
Nudeer  Reguiatery  CommissUm, 
Waahingtcn.  DC  20SS5-0001. 

Fon  fwnm  MraMMiWH  oomtact:  Mr. 
Maik  Thaggard.  Low-Leval  Waste  md 
DemramlsslcptBg  Projects  Bunch,  Mail 
Stop  T7D-13,  Dlvisian  of  Waste 
Managamaot.  Office  of  Nuclear  Malarial 
Safaty  and  SatqpianU,  US.  Nuclear 
Rmlatoty  Cmmnission.  Wadiington. 
D.C.  20555-0001.  Tdephcne  301/415- 
8718. 

MVnamTART  ■roiaMTKM:  The  nrc 
hea  pcapend  a  DEIS  that  evatuatee  the 
aoviramMntal  impacts  and  ahaiiiaUvaa 
Mandated  with  SMCs  proposed 
apnraecn  to  decomndssiflning 
ndiologically  cantamioatad  waste  piles 
by  cap^ng  uid  stahillTlng  the  {dlee  in 


place  and  implementii^  appropriate 
land-use  restrictioos.  NRC  noticed  its 
intent  to  prepare  an  BIS  on  the 
decommlMinning  of  the  SMC  fKility  in 
Cambridge,  Ohio,  on  November  28, 1903 
(58  FR  62383)  and  conducted  a  public 
meeting  to  obtain  comments  on  the 
intended  scope  of  the  EIS  in  Byesville, 
Ohio,  on  December  13, 1903. 

SMC  holds  a  license  (SMB-1507)  with 
the  NRC  for  possession  of  source 
material  (i.a.,  uranium  and  thorium)  at 
its  Cambridge  bdlity.  The  source 
material  is  in  the  fonn  of  slag  and 
contaminated  soil  located  in  two  piles 
that  contain  a  total  of  546.000  metric 
tons  (806,000  tons)  of  material.  The 
ndioacUve  materials  in  the  slag  were 
contaminants  in  the  ores  and  processed 
materials  used  st  the  site  to  produce 
metal  alloys  and  other  compounds.  The 
contaminated  slag  was  produced  at  the 
site  prior  to  Shieldalloy's  acquisition  of 
the  bcility  in  1967.  The  piles  also 
contain  chemical  ^^""♦aTJnfn^s  that  may 
require  remedlatioiL 

SMC  propoees  to  stabilize  and  cap  the 
slag  piles  in  place  and  implement  land- 
use  restrictions  to  ensure  people  do  not 
inadvertenUy  dig  into  the  pllea  and 
expoee  themselves  to  elevated  levels  of 
radiation.  Three  othw  variations  of 
SMC's  proposed  alternative  are 
oonsldsrad  in  the  CEiS,  i~-lii,<ing-  (i) 
Stabilizing  the  material  on  site  along 
with  an  aaditional  10,000  cubic  yards  of 
slag  added  from  off  sits,  (2)  stebllizlng 
the  material  en  site  along  with 
additional  soil  raintamlnated  tvith 
metals,  and  (3)  staWllring  the  material 
on  sita  along  with  botii  the  additional 
slag  and  soils.  In  addition,  the  DEIS 
coosidais  three  other  alternatives, 
inrhiding-  (1)  The  no-action  alternative, 
(2)  dlaposlng  the  material  off  aite  at  a 
bcility  that  is  licensed  to  dispoee  of 
radioactive  waste,  and  (3)  sale  of  the 
slag  far  reuse.  Two  additional 
ahmiatives  were  cnnridered  but 
eliminated  from  datail  study:  tbaes  are: 
(1)  ititnrtfiff  tbe  contaminated  »iiirtiw<fl  to 
reduce  oonueutiatlona  of  radioactive 
materials,  and  (2)  asperating  and 
removing  the  moet  contaminated 
material  for  diapoaal  oOrite. 

Ilie  DBS  evatuatas  radiological  and 
nonradiological  Imparts  aaaodated  wilh 
the  proposed  action.  Impacts  sre 
assmsed  for  land  uae,  sodoeconamic 
and  cultural  resources,  air  quality,  water 
quality,  human  haahh.  and  oiological 
resoinces.  The  NRC  staff's  preliminary 
condusicn  is  that  environmental 
impacts  bom  SMC's  proposed 
alternative  is  not  significant  If  certein 
miUgaUve  measuias  are  implamenled, 
and  than  is  no  obviously  superior 
alternative.  The  potential  kng-tatm 
buman  health  eSects  from  taUngno 


action  an  slpilflpant;  thersfora,  acme 
mnediatioo  actions  ia  appropriate  and 
required  by  NRC  regulations.  Removing 
the  contaminated  meterial  from  the  sita 
will  result  In  the  smallest  long-term 
environmental  affects  (impacts  at  the 
dispoaal  bdlity  have  been  previously 
aaeeased);  however,  the  coets  an  quite 
significant  The  oS-site  disposal 
alternative  alao  has  some  potentially 
significant  impacts  on  air  quality  and 
noise  that  would  require  mitigation. 
Further,  the  off-site  disposal  alternative 
is  enwcted  to  result  In  a  slightly  higher 
inddent  of  woricar  ln)uriee  than  the  on- 
site  dispoaal  alternatives.  A  cost  benefit 
analysis  shows  that  all  on-site  dispoaal 
alternatives  have  identical  economic 
banafits,  and  the  no  action  alternative 
has  no  eocnomic  benefits. 

The  NRC  is  oBsring  an  opportunity 
for  public  review  and  comment  on  the 
DBtS  in  accordance  with  NRC 
requiramanis  in  10  CFR  51.73,  51.74, 
andSl.117.  Any  comments  of  Federal, 
Stale,  and  local  agendas,  Indian  tribes, 
or  other  interested  perties  will  be  made 
available  for  public  inspection  whan 
received.  The  DEIS  is  s  preliminary 
analysis  of  the  anviranmantal  impacts  of 
SMC's  proposed  spproach.  The  Issuance 
of  a  fliud  EIS,  and  any  NRC 
dedsionmaldng  baaed  on  a  final  EIS, 
will  not  be  made  until  pubUc  comments 
on  the  DEIS  are  reoeiveid  and  evaluated. 
NRC  staff  will  review  the  commenta, 
coodud  any  necessary  analyses,  and 
mska  appropriate  revisions  in 
developing  the  final  EIS  on  the 
decomtnlssioning  of  the  Shieldalloy 
Metalhuglcal  Corponttan  Cambridge, 
Ohio,  bcility.  NRC  anUdpatas 
completing  the  EIS  on  this  bdlity  in 
1997.  However,  this  schedule  may  need 
to  be  adjusted  In  reviewing  public 
conunents. 

NRC  is  also  arranging  a  public 
meeting  on  the  DEIS  to  be  held  In  the 
vidnity  of  Cambridge.  (Mo,  during  the 
public  comment  period  in  the  eerly  Fall 
of  1990.  The  meting  will  consist  of  an 
overview  of  the  IKIS  and  an 
opportunity  far  the  NRC  to  hear  any 
pimUc  commants  on  the  DEIS.  NRC  will 
aimouDca  the  date  and  location  far  this 
meeting  In  a  subsequent  Fadarri 
Kaaialsrnotice  well  in  advance  of  the 
pimlic  meeting. 

Detad  «t  RockvlUa.  Msiylsnd,  this  19th  dsy 
of)ulyl998. 

For  111*  Nudssr  RsgulalOfy  CommisilOD. 
kfichasl  F.  Wskv, 

Qd^iow-isnl  Wasta  and  DBcaauniaaioning 
PniitU  Bnmch,  Ornuoo  ofWoMla 
Umatnomt,  Officm  ofNodmtrttaltrlal 
SafHyaadSaftguardt. 
IPX  Doa  SB-lStM  Filed  7-24-96;  S.-45  sm| 
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OFFICE  OF  ITC  UWTED  STATES 
TRADE  REPRESENTATIVE 

WTO  Dtaputo  SctllMMnt  PtoossdtoiQ 


tor 


:  Office  of  the  United  States 
Trade  Representative. 
ACnON:  Notice;  request  for  comments. 

SUMMAHT:  Purauant  to  section  127(b)(1) 
of  the  Urugusy  Round  Agreements  Act 
(URAA)  (19  U.S.C.  3537^)(1)),  the 
Office  of  the  United  Sutes  Trade 
Representative  (USTR)  is  providing 
notice  that  the  United  States  has 
requested  the  establishment  of  a  dispute 
settlement  panel  under  the  Agreement 
Eatabllahing  the  World  Trade 
Organization  (WTO),  to  examine 
Pakistan's  bilure  to  make  patent 
protection  available  for  inventions  as 
specified  in  Article  27  of  the  Agreement 
on  Trade-Related  Aspects  of  Intellectual 
Property  Rights  (TRIPS),  or  provide 
systems  that  conform  to  obligations  of 
the  TRIPS  Agreement  regarding  the 
acceptance  of  applications  and  the  grant 
of  exclusive  marketing  rights.  More 
specifically,  the  United  States  has 
requested  the  establishment  of  s  panel 
to  determine  whether  Pakistan's  legal 
regime  is  inconsistent  with  the 
(^ligations  of  the  TRIPS  Agreement, 
including  but  not  necessarily  limited  to 
Articles  27, 65  and  70.  USTR  also 
invites  written  comments  from  the 
public  concerning  the  issues  raised  in 
the  dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  August  30, 1996,  to  be  assured  of 
timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 

AOOKSIES:  Comments  may  be 
submitted  to  Sybia  Harrison,  Office  of 
the  General  Counsel,  Room  222,  Attn: 
Pakistan  Mailbox  Dispute,  Office  of  the 
U.S.  Trade  Representative.  600  17th 
Street.  NW.,  Washington,  DC  20506. 
FOR  FUimCfl  MFOMiATXM  OONTACT: 
Thomas  Robertson,  Associate  General 
Couitsel,  Office  of  the  General  Counsel, 
Office  of  the  U.S.  Trade  Representative, 
600  17th  Street.  NW.,  Washington,  DC 
20S08,  (202)  395-6800. 
SUPPLEMENTARY  MFOfWATION:  On  July  4, 
1906,  the  United  States  requested 
establishment  of  a  WTO  dispute 
settlement  panel  to  examine  whether 
Pakistan's  l^al  regime  is  inconsistent 
with  the  oblations  of  tiie  TRIPS 
Agreement.  'Hie  WTQOispute 


Settlement  Body  (DSB)  considered  the 
U.S.  request  at  its  meeting  on  July  IS, 
1996.  Under  tbe  WTO  Uodaratanding  on 
Rules  and  Prooaduns  GovwnUig  tbe 
Settlamenl  of  Disputes,  the  DSB  must 
establish  a  panel  at  the  next  DSB 
meeting  where  this  laquest  is  on  the 
agenda,  unleaa  the  DSB  dstermines  by 
consensus  otherwise.  Under  ixKinal 
circumstances,  the  panel  would  be 
expected  to  issue  a  report  detailing  Us 
flnriinpn  and  recommendations  within 
six  to  nine  months  after  it  is  established. 

Major  laaiHs  Raiasd  by  the  Unitad 
Stales  and  Legal  Basis  of  CamplaiBl 

The  TRIPS  Agreement  requires  all 
WTO  Memben  to  grant  patents  for  the 
subjed  matter  spedfied  in  Article  27  of 
the  Agreement  Artide  70.8  of  the 
TRIPS  Agreement  provides  that  where  a 
Member  takes  advantage  of  the 
transitional  provisions  under  the 
Agreement  snd  does  not  make  product 
patent  protection  available  far 
pharmaceutical  and  agricultural 
chemical  inventions  as  of  the  date  of 
entry  into  force  of  the  WTO  Agreement 
(i.e.,  January  1, 1995),  that  Member  must 
Implement  measures  to  permit 
Membera'  nationals  to  file  patent 
applications  drawn  to  such  inventions 
on  or  after  that  January  1. 1995.  When 
the  member  fully  implements  the 
product  patent  provisions  of  TRIPS 
Agreement  Artide  27,  these 
applications  must  be  examined 
according  to  the  criteria  for  patentability 
set  forth  in  the  Agreement,  based  on  the 
earliest  eflisctive  filing  date  claimed  for 
the  application.  Patents  granted  on  these 
applications  must  enjoy  the  term  and 
rights  mandated  by  the  TRIPS 
Agreement 

The  TRIPS  Agreement  further  requires 
Members  subject  to  the  obligations  of 
Artide  70.8  to  provide  exclusive 
marketins  rights  to  those  persons  who 
have  filed  an  application  under  the 
interim  filing  procedures,  provided  that 
the  product  covered  by  the  invention 
has  been  granted  mnrlrjrfing  approval  in 
the  member  providing  this  transitional 
protection  and  another  Member,  and  a 
patent  has  been  granted  on  the 
invention  in  another  Member. 

The  legal  regime  in  Pakistan  currently 
does  not  make  patent  protection 
available  for  inventions  as  specified  in 
Article  27  of  the  TRIPS  Agreement,  or 
provide  systems  that  conform  to 
obligations  of  the  TRIPS  Agreement 
regarding  the  acceptance  of  applications 
and  the  grant  of  exclusive  marketing 
rights.  As  s  result,  Pakistan's  legal 
regime  appeare  to  be  inconsistent  with 
the  obligtfions  of  the  TRIPS  Agreement, 
induding  but  not  necessarily  limited  to 
Articles  27, 65  and  70. 


Intaraatsd  persona  an  invited  to 
submit  vifrittan  commants  conoaining 
the  Issues  raised  In  the  dispute. 
Conumnta  must  be  in  BngHA  mnA 
provided  in  fiftaan  copies.  A  parson 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
Information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  oommenter. 
Confidential  business  infonnation  must 
be  dearly  mariEet  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

A  person  requesting  that  information 
or  advice  contained  in  s  comment 
submitted  by  that  person,  other  than 
business  confidential  information,  be 
treated  as  confidential  in  accordance 
with  section  135(g)(2)  of  the  Trade  Act 
of  1974  (19  U.S.C  2155)— 

(1)  must  so  designate  that  information  or 

advice: 

(2)  must  cleariy  mark  the  nuterial  as 

"CONFIDENTIAL"  in  a  contrasting 
color  ink  at  the  top  of  each  page  of 
each  copy;  and 

(3)  is  encouraged  to  provide  a  non- 

confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA,  USTR  will  maintain  a  file  on 
this  dispute  settlement  proceeding, 
accessible  to  the  public,  in  the  USTR 
Reeding  Room:  Room  101,  Office  of  the 
United  Sutes  Trade  Representative,  600 
17th  Street,  NW.,  Washington  DC  20508. 
The  public  file  will  indude  a  listing  of 
any  comments  made  to  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding;  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
partidpants  in  the  dispute,  es  well  as 
the  report  of  the  dispute  settlement 
panel  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/D- 
8,  "U.S.-Pakistan:  Mailbox"),  may  be 
made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 

lamUar  HlUinaa,  ^^ 

General  Counsei.  ' 

(FR  Doc  96-18933  FUed  7-24-96:  S:4S  ami 

aaian  ooec  >ta>«t-« 


3S7M 


rtimni  M»gft»mt  I  Vol.  61.  No.  144  /  Thuraday.  )uly  25.  1996  /  NotlcM 


SeCUmiES  ANO  EXCHANQK 
lNOLM-«74«4;FI*lto. 


SdMltQuMofy  Organizations;  Nolios 

Of  rWnQ  flna  ■MIMOMW  BIWCInWMBV 

of  PrapoMd  Rute  CiMnQS  by  ttw 
CMcflQO  BovdOpttons  ExctanQt^ 
I  nMHDng  v  BxciwnQO 


Punuant  to  Sactkn  19(bXl)  of  the 
Sflcuntim  Exchange  Act  of  1B34 
("Act").  IS  U.S.C  78a(bUl).  notica  is 
hereby  given  that  on  June  28, 1996,  the 
Chicago  Board  OptioDS  Excfaanga, 
Incorporated  ("CSOE"  or  "ExchimgB") 
filed  with  the  Securitie*  and  Exchmige 
Conunission  ("Comiiiiasion"  or  "SEC') 
the  propoeed  rule  change  as  described 
in  Items  I,  II.  and  in  below,  which  Hams 
hava  bean  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Salf-Rsgalalaiy  Oiganiialioa'a 
StalMMM  oftte  Tama  of  SofcalaMS  of 
Iha  Prapaaad  bis  Ckai^i 

The  Exdiange  is  proposing  to  renew 
and  amend  (i)  its  Fee  Reduction 
Program  for  Msrkst-Maker  Tranaaction 
Fees,  Floor  Broker  Fees,  and  Member 
Does;  and  (ii)  its  Customer  "Large" 
Trade  Discount  Program. 

The  text  of  the  pr^osed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Satf-Bagnlatory  Organizatiaa's 
of  ths  Pannas  of;  aad 
iir.lhePi 


SUbiiafyBasiafDr, 
Oiange 

In  its  filins  with  the  Commission,  the 
CBOE  included  statements  conoemlng 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization'* 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Bale 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  renew  and  amend  (i)  the 
Exchange's  Fee  Reduction  Program  for 
Market-Maker  Transaction  Fees,  Floor 
Broker  Fees,  and  Member  Dues:  and  (ii) 
its  Customer  "Large"  Trade  Discount 
Prograin.  The  foregoing  foe  changes  are 
being  implemented  by  the  Exchange 


pursuant  to  CBOE  Rule  2.22  and  will 
take  aSsct  on  )uly  1, 1996. 

The  Eacfaanga's  Pee  Reduction 
Piugiam  for  Markst-Makar  Transaction 
Peas,  Floor  Brakar  Faaa,  and  Member 
Dues  cunantly  providaa  that  if  at  the 
end  of  any  quaitar  of  the  Exchange's 
fiscal  year  the  Exchange's  average 
contract  volume  per  day  on  a  fiscal  year- 
to-data  basis  exceeds  one  of  certain 
predetaiminsd  volume  thrssholds,  the 
Exchange's  market-maker  tranaaction 
fees,  floor  broker  fees,  and  member  dues 
will  be  reduced  in  the  following  fiscal 
quarter  in  accordance  with  a  fee 
rsductiaa  schedule.  The  Program  is 
scheduled  to  termiruts  on  June  30, 19S6 
at  the  end  of  the  Exchange's  1996  fiscal 
year.  The  Program  is  proposed  to  be 
amended  to  provide  that  the  Program 
will  continue  in  eSsct  during  the 
Exchange's  1997  fiscal  year  and  will 
tenninate  on  Jiuie  30, 1997.  The 
Program  is  also  proposed  to  be  amended 
to  increase  the  volume  thresholds  and 
decreese  the  fise  reduction  amounts 
which  currently  apply  under  the 
Program.  SpedficaOy,  the  maikst-maker 
transaction  tea  reduction,  which 
currently  ranges  from  $.01  to  $.03  for 
volumes  of  625,000  to  750,000,  aa 
amended  will  be  decreased  to  $.01  for 
all  volumies  commencing  at  675,000 
contracts.  Also,  the  floor  broker  fee 
reduction,  which  currently  ranges  from 
$.005  to  $.01  for  volumes  ranging  from 
650,000  to  750,000  contracts,  as 
amended  will  lie  decieesed  to  $.005  for 
all  volumes  commencing  at  700,0(X> 
contracts.  Finally,  the  member  dues  fee 
reduction,  which  currently  ranges  from 
25%  to  100%  for  volumes  ranging  from 
625,000  to  750,000,  as  amended  will 
increase  the  volimie  thresholds  and  cap 
the  tse  reduction  rate  at  75%. 

The  Exchange's  Customer  "Large" 
Trade  Diacoimt  Program  currently 
provides  for  discounts  on  the 
transaction  fises  that  CBOE  members  pay 
with  respect  to  public  customer  orders 
for  SIX)  or  more  contracts.  Specifically, 
for  any  month  the  Exchange's  average 
contract  volume  per  day  exceeds  one  of 
certain  predetermined  volume 
thresholds,  the  transaction  fees  that  are 
assessed  by  tho  Exchange  in  that  month 
with  respect  to  public  customer  orders 
for  500  or  more  contracts  are  subject  to 
8  discount  in  accordance  with  a 
discount  schedule.  The  Program  ia 
scheduled  to  terminate  on  June  30, 1996 
at  the  end  of  the  Exchange's  1996  fiscal 
year.  The  Program  is  proposed  to  be 
amended  to  provide  Inat  the  Program 
will  continue  in  effect  dining  the 
Exchange's  1997  fiscal  year  and  will 
terminate  on  June  30, 1997.  In  addition 
to  renewing  the  current  fee  discount 
percentages  under  the  Program,  the 


Program  is  also  proposed  to  amended  to 
inaeaae  the  threshold  monthly  average 
coolract  volume  per  day  from  S50,0(K) 
contacts  to  575,000  contacts  to  which  a 
30%  discount  rate  applies.'  In  all  other 
respects  the  Program  remains 
unchanged. 

The  proposed  amendments  are  the 
product  of  the  Exchange's  annual 
budget  review.  The  amandmsnts  are 
structured  to  birly  allocats  the  coats  of 
operating  the  Exchange  in  the  event  that 
the  Exchange  experiences  higher 
volume.  In  addition,  aithoum  ths 
propoeed  rule  change  provioes  that  the 
Exchange's  Fee  Reduction  Program  for 
Market-Maker  Transaction  Fees,  Floor 
Broker  Fees,  and  Member  Dues  and  the 
Exchange's  Customer  "Large"  Trade 
Discount  Program  will  tenninate  at  the 
end  of  the  Exchange's  1997  fiscal  year, 
the  Exchange  intends  to  evaluate  these 
Programs  prior  to  the  beginning  of  the 
1998  fiscal  year  and  may  renew  these 
ProDams  in  the  same  or  modified  form 
for  us  1998  fiscal  year. 

The  proposed  rule  change  is 
consistent  with  aection  6(b)  of  the  Act, 
in  general,  and  furthats  the  objectives  of 
Section  6(b)(4)  of  the  Act  in  particular, 
in  that  it  is  designed  to  provide  for  the 
eauitable  allocation  of  reasonable  dues, 
fees,  and  other  changes  among  C30E 
members. 

B.  Self-Regulatory  C^ganization's 
Statement  on  Bujpden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Manbers,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Dale  of  EBecUvanees  ofthe 
Propoeed  Rnle  CluBge  and  Timing  for 
Commission  Actios 

Because  the  foregoing  rule  change 
establishes  or  chaiiges  a  due.  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  ig(b)(3](A)  of  the  Act  and  Rule 
19b-4  thereunder.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 


1  PonuAnt  to  till*  Prapun,  if  for  any  month  tlis 
ExcfasDga'a  av«ng*  oontiact  volume  per  day  U 
betw«an  0  and  injOM  contiacta.  tlMoi  tiia  cnatomar 
latga  trads  diaoounl  la  25%. 


3S7M 


Fsdsnl 


/  Vot  61.  No.  144  /  Thuiwlay.  July  25,  1906  /  Notioa* 


Fadenl  Register  /  Vol.  61.  No.  144  /  Thunday.  July  25,  1996  /  NoticdS 


38793 


or  otherwise  in  furtherance  ofthe 
purposes  of  the  Act 

IV.  SoUcilaliaa  ofCnmrnents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  ofthe 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  iiupection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  wHl  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  the  File  No.  SR-CBOE- 
96-42  and  should  be  submitted  by 
August  IS,  1996. 

For  the  Coramission,  by  the  Division  of 
Markat  Ragulation,  punuant  to  delegated 
authority.' 

Maifani  H.  McFarUnd, 
Deputy  Secrebuy. 

IFK  Doc  9&-1SSSS  Filed  7-24-9S;  8:45  ami 
aauHB  coos  wi*-*t-M 


AQsncy  Mssling 

FEOBUU.  nEtWTER  Citation  of  Previous 

Announcement;  (To  be  Published). 

STATUS:  Open  Meeting. 

PLACE:  450  Fifth  Street,  N.W., 

Washington,  D.C 

DATE  PMEVIOUSLV  ANNOUNCEO:  To  be 

Published. 

CHANQE  M  TW  MEETMO:  Additional  Item. 

The  following  item  will  be  considered 
at  an  open  me^ng  scheduled  to  be  held 
on  Wednesday,  July  24, 1996,  at  10:00 
a.m. 

Ths  Commiision  will  oonsider  a  oonoept 
release  examining  possible  reform  of  the 
oCEaring  process  under  the  Securities  Act  of 
1933,  Including  the  company  legististioo 
concept  aa  %vsU  as  other  models  fior  refbnn. 
For  further  information,  contact  Anita  Klain 
St  (202)  942-2900. 

Commissioner  Johnson,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 


that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  )uly  22, 1996. 
Jonathan  G.  Kali, 
Seoetoiy. 

(PR  Doc  96-19041  Filed  7-2S-96: 11:54  am) 
I  ocn  atis.««-M 


U,&  SMALL  BUSINESS 
ADMINISTRATION 

[Dsdsratton  of  Eeanomlelnjufy 
Losn  Arss  lasaq 

Florida;  DsdaraUon  of  Disastsr  Loan 
Arsa 

Franklin,  Gulf,  Hilhdxirough,  Levy, 
Taylor,  and  Wakulla  C^junties  and  the 
contiguous  counties  of  Alachua,  Bay, 
Calhoun,  CUtrus,  Dixie,  Gilchrist. 
Hardee,  Jefferson,  Lafayette,  Leon, 
Liberty,  Madison,  Manatee,  Marion, 
Pasco,  Pinellas,  and  Polk  in  the  State  of 
Florida  constitute  an  economic  injury 
disaster  area  as  a  result  of  Red  Tide 
contamination  which  caused  the  closure 
from  May  31  to  July  10, 1096  ofthe 
Apalachicola  and  Ochlockonee  Bays  to 
shellfish  harvesting.  Eligible  small 
businesses  without  credit  available 
elsewhere  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injiuy  assislanrw  tmtil  ths 
close  of  business  on  April  18, 1997  at 
the  address  listed  below; 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  Georgia 
30308 

or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  )uly  18, 1996. 
fhiUf  Ladar. 
Administrator. 
(FR  Doc  9S-18942  Filed  7-24-96: 6^45  ami 
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Pilvaey  Act  of  1974,  as  Amandad; 
Conpulsr  MaltsMfiQ  Prooran  (S8A/ 
Dsparwant  of  Labor  (POL)   Malch 
Numbsr  1013) 

AQENCT:  Social  Security  Administration. 
ACTION:  Notice  of  Computer  Matdiing 
Program. 

summary:  hi  accordance  with  the 
provisions  of  the  Privacy  Act  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct  with  IX>L. 
DATES:  SSA  will  file  a  report  ofthe 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives  arid  the 
Office  of  Information  and  Regulatory 
A&irs,  Office  of  Management  and 
Budget  (OMB).  The  matching  program 
will  be  effective  as  indicated  below. 
AODOESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefrix 
to  (410)  966-5138  orvnlting  to  the 
Associate  Commissioner  for  Program 
and  Integrity  Reviews,  860  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235.  All  comments 
received  will  be  available  for  public 
inspection  st  this  address. 
FOR  FURTHER  MFORMATKM  CONTACT:  The 
Associate  Commissioner  for  Program 
and  Integrity  Reviews  as  shown  above. 

SUPPLEMBITART  MFORMATKM: 

A,  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  amended  the  Privacy  Act  (5  U.S.C. 
5528)  by  establishing  the  conditions 
under  which  computer  matching 
involving  the  Federal  government  could 
be  performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 
7201  ofthe  Omnibus  Budget 
RecondUation  Act  of  1990  (Pub.  L.  101- 
S08)  further  amended  the  Privacy  Act 
.  regarding  protections  for  such 
individiials.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
tnatrtiing  by  Federal  ageiicies  when 
records  in  a  system  of  records  sre 
matched  with  other  Federal.  State,  or 
local  government  records.  Among  other 
things,  it  requires  Federal  agencies 
involved  in  computer  matching 
programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  malrhing  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 
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(3)  Funiiih  delailMl  repeat*  about 
""♦^'''"e  programs  to  Congms  and 
0MB: 

(4)  Notify  applicants  and  banafiduiM 
that  tfa«ir  racardi  an  aubjact  to 
matching;  and 

(5)  Verify  match  findings  bafora 
ndodng,  suspending,  terminating  or 
denying  an  iiidividual's  benefits  or 
peyments.  • 

B.  SSA  Cooinlar  MatEhas  Sobfact  to 
ttaPriracyAct 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  nyitrhitig 
programs  comply  with  the  lequiraments 
of  the  Privacy  Act,  as  ameodad. 

DukI:  )uly  ie.  1096. 
SUiitjS.autm, 
Comoutnaner  ofSodaJ  Security. 

wefice  et  v4Mpuiei  wmramg  nugiajn. 
Social  Seontty  AikuaiitretiaB  (SSA) 
Witt  the  Departnienl  of  Labor  (DOL) 

A  Participating  Agencies 

SSAandDOL. 

B.  Paipose  of  the  Matching  Program 

The  purpoae  of  this  matching  program 
is  to  e^abUsh  the  cmulitions.  safeguards 
and  procedures  imder  which  the  Office 
of  Workers'  Compensation  Programs, 
DOL,  agrees  to  d^cloae  Federal 
Employee  Compensatian  Act  benefit 
data  to  SSA.  SSA  will  use  the  match 
results  to  verify  the  eligibility  and 
baneRls  peyable  to  individuals  under 
the  title  n  Disability  Insurance  program, 
a  sodel  iasiirance  prosrem  administered 
by  SSA,  and  to  inoividuals  under  the 
Supplemental  Security  Income  (SSI) 
program,  which  provides  peyments 
under  title  XVI  of  the  Social  Security 
Act  (Act)  to  aged,  blind  and  disabled 
recipients  with  income  and  resources 
below  levels  established  by  law  and 
regulations,  and  Isderally  administered 
supplementary  peyments  under  section 
1616  of  the  Act,  including  paymeatt 
under  sactitm  212  of  Pub.  I.  93-66, 87 
Stat  152. 

C  Authority  for  Conducting  the 
Matching  Program 

Sections  224, 1631(eKl)(B)  and 
ie31(f)  of  the  Social  Security  Act  [42 
U.S.C  424a,  1383(e)(1)(B)  and  1383(f)|. 

D.  Categories  ofRecordM  and 
bidMduah  Carered  by  the  Match 

DOL  will  provide  SSA  with  an 
eledraoic  or  magnetic  tape  file 
•xtiactad  from  the  Federal  Employees' 
Compenaation  Act  file.  The  extracted 
file  will  contain  certain  worlcers' 
compensation  payment  information. 
Each  record  on  the  DOL  file  will  be 
matched  to  SSA's  Supplemental 


Security  Income  Record,  HHS/SSA/OSR 
0».«0-0103:  Master  FUea  of  Social 
Security  Number  (SSN)  Holdeia  and 
SSN  AppUcitiODS.  HHS/SSA/OSR  09- 
60-00S8;  and  Maeter  Beneficiary 
Raconl.  HHS/SSA/OSR  09-60-0090.  to 
identify  individuals  potentially  subject 
to  benefit  leductioas  or  tennination  of 
payment  eligibility  under  the  statutory 
provisions  listed  above. 

E.  Inclusive  Dates  of  the  Match 

The  miitrhing  program  shall  become 
eflective  on  a  date  agreed  upon  by  both 
parties,  but  no  sotmer  than  40  dayi  alkar 
a  copy  of  the  agreement,  as  approved  by 
the  Data  Integrity  Boards  of  both 
agencies,  is  sent  to  Congress  and  notice 
clagraement  is  sent  to  the  Office  of 
Management  and  Budget  (OMB)  (or  later 
if  OMB  objects  to  some  or  all  of  the 
agreement)  or  30  days  after  publication 
of  this  notice  In  the  Federal  Register, 
whichever  Is  later.  The  matching 
program  vrill  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months . 
thereafter,  if  cettsin  conditions  are  met 

IFK  Doc  96-1M9S  Filed  7-24-96: 1:45  am] 


DePARTMENT  OF  TRANSPORTATION 

AviAfloo  ProbMdhiyi;  Agi^Mmonls 
FUod  Durtnfl  th«  Weak  Ending  7/1»9e 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  40  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
DocJcet  Number:  OST-96-1541 
Dtile^ad.-Iuly  15. 1006 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
TC3  Raso/C  0087  dated  May  31, 1996 
TC3  (except  to/from  US)  R^lutions 
(Minutes  can  be  found  in  COMF 
Meet/C  0202,  filed  this  date  with 
the  Composite  Resolutions.  A 
summary  is  attached.) 
r-1  tor-6 

Intended  effisctiva  date:  October  1, 
1996 
Docket  Number.  OST-9e-1542 
Date  filed:  \uiy  15. 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
TC123  Raao/C  0037  dated  May  31, 

1996 
TC123  via  the  Atlantic  n-2  Table*—  ■ 
TC123  Rata*  0027  dated  )ufy  2, 
1996 
(Minntaa  are  contained  in  COMP 
MaM/C  0203,  filed  this  date  with 


the  Compodte  Resolutions.  A 
aummary  is  attached.) 
r^l-SS4ar-2-S90 
Intended  elhctlve  data:  October  1, 
1996 
Docket  Number  OST-96-1543 
Date  filed:  July  IS,  1996 
Parties:  Members  of  the  btemationa] 

Air  Transport  Asaodation 
Subject: 
TC23  Reso/C  0222  dated  May  31, 

1996  ~ 

TC23/TC23  (Except  to/frtHn  US 

Tenritoriea) 
TABLES— TC23  Rates  0221  datKl  July 

9,1906 
(Minutes  are  contained  in  CX2MP 
Meet/C  0203,  filed  this  dated  with 
DOT  with  the  composite 
teeolutions.  A  sununary  is 
attached.) 
r-1  to  r-7— 003hh  Intended  efiiective 
date:  October  1, 1996. 
Docket  Number  OST-96-1544 
Date  filed:  July  15, 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
TC3  Telex  MaU  Vote  814 
Sri  Lanka-Austialia/New  Zealand 

Stay  Requirement 
Intended  effective  date:  August  1, 
1996 
Docket  Number  OST-96-1545 
Dote  filed:  July  15, 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Suiifect: 
COMP  Reso/C  0668  dated  June  7, 

1996 
All  Compoaite  Resolution*  rl-.14 
(Except  Reao  501— US/US  Territories) 
(Except  Reao  518— US/US  Territories) 
Minute*— OOMP  Meet/C  0203  dated 

July  5, 1996 
TABLES— CC»4P  Rate*  0583  dated 

July  5, 1996 
CCHtRECnONS-GC»0>  Raso/C  0674 

dated  July  12, 1996 
Exdudaa  US/UST  from  Reso  518 
(Summary  attached  to  Minutes.) 
Intended  effactiva  date:  October  1, 
1996 
Docket  Number  OST-9e-lS50 
Date  filed:  July  16, 1996 
Parties:  Members  of  the  International 

Air  Transport  Asaodation 
Subject: 
TC2  Reso/C  0381  dated  May  31, 1996 
TC2  Resolutiao* 
Tables— 
TC2  Rate*  0356  dated  June  25, 1996 
TC2  Rataa  0357  dated  June  25, 1996 
TC2  Ratea  0358  dated  June  28, 1996 
1X2  Ratea  0369  dated  June  28, 1996 
TC2  Rate*  0360  dated  Jufy  2, 1996 
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Intended  effective  date:  October  1, 
1996. 
PaakneV.  Twins, 

Chief.  Documentary  Services  Divjcion. 
[FR  Doc.  98-l«»S3  Filed  7-24-96:  «:45  ami 


Fadaral  Highway  AdinlnistFMion 

Environinwitil  Impact  StMwnant 
hnpvial  County,  CalHomla 

AQENCV:  Federal  Highway 

Administration  (FHWA),  DOT. 

action:  Notice  of  intent. 

•UMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
envirorunental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Imperial  County,  California. 
FOn  FURTHEH  MFORMATXIN  CONTACT: 
Glenn  C.  Qinton,  District  Engineer, 
Federal  Highway  AdniinistTstion,  980 
9th  Street,  Suite  400,  Secramento, 
California  95814-2724:  telephone:  (916) 
498-5037.  Internet  addiea*: 
(Xninton«NTERGATE.DOT.GOV 

SUPPLEMBfTAIIV  WrOWMATWN!  The 
FHWA,  in  cooperation  with  the 
Caiifomia  Department  of  Transportation 
will  prepare  an  environmental  impact 
itatement  (EIS)  on  a  proposal  to 
construct  approximately  5.5  miles  (8.9 
km)  of  State  Route  7  on  new  location 
between  the  exiating  junction  of  State 
Route  7  aixl  State  Route  98  to  IntersUte 
8  in  Imperial  County,  Caliibcnia. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for 
intraregional/intaniatioiial  accaas 
between  the  United  States/Mexico 
border  crossing  at  the  Calexico  East 
Border  Station  and  Interstate  8. 
Ahanuttve*  under  consideration 
include  (1)  taking  no  action:  (2) 
consiiuctiog  a  divided  foui^lane, 
controlled  access  expressway 
(uhimatefy  to  freeway  standarda)  on 
new  location;  (3)  aligmnent  variations  as 
appropriate  to  minimize  envirorunental 
eflect*  of  the  project. 

Letters  describing  the  proposed  action 
and  aolidting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agendes,  and  to  private  organizations 
and  dtizims  who  have  previously 
expressed  or  are  known  to  have  interest 
In  this  proposal.  A  aeries  of  public 
meetings  will  be  held  in  Imperial 
County  between  July  and  August,  1996. 
In  addition,  a  public  hearing  will  be 
held.  Public  notice  will  be  ^ven  of  the 
time  and  place  of  the  meetings  and 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  heering.  No 


Ibrmal  scoping  meeting  is  pisnned  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  siwgastions 
are  invited  from  all  interestedpartie*. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  addreas 
provided  above.  The  views  of  agandes 
having  knowledge  about  histwic 
resoui  ces  potentially  affected  by  the 
proposal  or  interested  in  the  effects  of 
the  project  on  historic  properties  are 
solidled.  - 


(Catalog  of  Federal  Domestic  Atsiitance 
Pnipsm  Number  20.205,  Highway  Planning 
and  Construction.  The  regulatioDS 
Implomonling  Executive  Order  12372 
regarding  intorgovpmmpntal  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  on:  July  19, 1996. 
C  Glean  GUalan, 

Oittricf  Engineer,  Sacrainenlo.  Caiifomia. 
(FR  Doc  96-18889  Filed  7-24-96: 8:45  am) 


IMioiMlMg|MMy  TraMc  SaMy 
Admlnlabaiioii 

IPecliM  No.  a«-40;  NoMoe  9] 

Dadalon  That  Noncontoraiing  1964 
MmnJij  ■■III  EaoOPaatwgirCaw 
Afa  CHgHila  lof  lnipurta6on 


Backgroand 

Under  49  U.S.C  30141(aMl)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vdiide 
Safety  Act  (the  Act]),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehide  safety  standards  shall  be  refused 
admission  into  the  United  States  imless 
NHTSA  has  dedded  that  the  motor 
v^de  is  substantially  similar  to  a 
motor  vehicle  originally  manufacttued 
for  importation  into  and  sale  in  tbe 
United  States,  certified  under  40  U.S.C 
30115  (fbnneriy  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  \a  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  dedsloos  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  conunent  on  the  petition. 
At  the  dose  of  the  comment  period, 
NHTSA  deddes,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehide  is  eligible 
for  importation.  The  agency  then 
publidies  this  decision  in  die  Federal 


AOBtCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  dedsion  by  NHTSA 
that  iu>ncoofonning  1994  Mercedes* 
Benz  E500  pesaenger  cars  are  eligible  ibr 
importation. 

■UMMART:  This  notice  annoimcee  the 
decision  by  NHTSA  tiut  1994 
Mercedaa-Braiz  E500  passenger  car*  not 
originaUy  manufectuied  to  comply  with 
all  applicable  Federal  motor  vehicle 
safely  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similsr  to 
a  vehide  originaUy  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.Hartified  version  of  the  1994 
Mercedes-Benz  E500),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  stondartis. 
DATES:  This  dedsion  is  effective  July  25, 
1996. 

FOR  FWTHER  MRNMAIKM  CONTACT: 
George  Entvristie,  Office  of  Vehide 
Safety  Compliance,  NHTSA  (202-366- 
5306). 


upagne  Imparts,  Inc.  of  Lansdale, 
Pennsylvania  petitioned  NHTSA  to 
dedde  whether  1994  Metoadee-Benz 
E500  paaaenger  can  are  eligibla  far 
importation  into  the  United  Statea. 
NHTSA  published  notice  of  the  petition 
on  April  24, 1996  (61  FR  18188)  to 
afiora  an  opportunity  for  public 
commenL  'The  reader  is  referred  to  that 
notice  for  a  thorou^  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  dedded  to 
grant  the  petition. 

VeUck  Eligibility  Number  far  Sabied 
Vehiclea 

The  importer  of  a  vehide  admissible 
under  any  final  dedsion  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehide  is 
eUgible  for  entry.  VSP-163  is  the 
vehicle  eligibility  number  assigned  to 
vehides  samissible  under  this  dedsion. 

Final  Dscisian 

Accordingly,  on  the  besis  of  the 
fbragoing,  NlffTSA  hereby  deddas  that  a 
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1994  Meicedes-Benz  E500  (Model  ID 
124.036)  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  saiety  standards  is 
substantially  similar  to  a  1994 
Mercedes-Benz  E500  originaUy 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C  30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safsty 
standards. 


r  49  U.S.C  30141  (iXlXA)  and 
(bXlh  49  CFR  S93A  ddegaUoos  of  autfaodly 
at  49  CFR  LSOtiul  SOI.B. 
lanied  on:  July  19. 1996. 
MvilynMlaGnfca. 

Director,  Offkx  of  VMdeSaf&tyCoapUanct. 
(FR  Ooc  96-11955  Filed  7-24-96:  S:4S  ami 


(DodM  Na  W-78;  Novo*  1] 

NoOoa  of  RwMipl  e(  PMWon  tor 
DaeWofi  TlMtNonoonfonnino  19M 
Il6rc6d«>  Dim  aooSEC  and  19M-1M0 
Marcadta  Daiu.  WOO  Ooupa  I 
CaiaAia 


AOiNCV:  National  Hightray  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  far 
decision  that  nonconforming  1993 
Mercedee-Benz  600SEC  and  1994-1996 
Mercedes-Benz  S600  Coupe  passenger 
can  are  eligible  for  importation. 

SUiMARV;  This  notice  announces  receipt 
by  the  National  Highway  TiafBc  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1993  Mercedes-Benz 
600SEC  and  1994-1996  Mercedes-Benz 
S600  Coupe  passenger  cars  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  fra-  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
OATCa:  The  closing  date  for  comments 
on  the  petition  is  August  26, 1996. 
ADOnesSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  TralEc 
Safety  Administration,  400  Seventh  St, 
SW.,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm| 
FOn  FURTHER  MFOMMTION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
3306). 


auppLBmrART  mfonmation: 
Backgrouad. 

Under  49  U.S.C  30141(a)(1)(A) 
(formerW  section  108(c)(3)(A)(i)(D  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admiasioa  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantiaUy  similar  to  a 
motor  vehicle  originaUy  manufactured 
for  importation  into  and  sale  in  the 
United  States.  certiGed  under  49  U.S.C 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readUy  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
spMdfied  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Fadaral  Sagiiter 
of  each  petition  that  it  receives,  and 
aSords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 


Automotive  Conversion,  Inc.  of 

SanU  Ana,  California  ("GUC") 
(Registered  hnporter  No.  R-90-007)  has 
petitioned  NHTSA  to  decide  whether 
1993  Mercedes-Benz  600SfX:  and  1994- 
1996  Mercedes-Benz  S600  Coupe 
passenger  cars  are  eligible  for 
imporUtion  into  the  United  States.  The 
vehicles  which  G*K  beUeves  are 
substantially  similar  are  the  1993 
Mercedes-Benz  600SEC  and  1994-1996 
Mercedes-Benz  S600  Coupe  that  were 
manufactured  for  importation  into,  and 
sale  in  the  United  States,  and  certified 
by  their  manufacturer.  Daimler  Banz, 
A.G.,  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

The  petitioner  contends  that  it 
carefully  compered  the  non-U.S. 
certified  1993  Mercedes-Benz  600SEC 
and  1994-1996  Mercedes-  Benz  S600 
Coupe  to  their  U.S.  certified 
counterparts,  and  found  those  vehicles 
to  be  substantially  similar  with  respect, 
to  compliance  %vith  most  applicable 
Federal  motor  vehicle  safety  standards. 

GAK  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1993  Mercedes- 
Benz  600SEC  and  1994-1996  Mercedes- 


Benz  S600  Coupe,  as  originally 
nunufactuiad,  conform  to  many  Federal 
mott>r  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altoed  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1993  Mercedes- 
Benz  600SEC  and  1994-1996  Mercedes- 
Benz  S600  Coupe  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
'  '  ' ..  103  Defrotting  and  Defogging 
Systems.  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses.  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems.  201  Occufxint  Protection  in 
Interior  Impact.  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System.  204 
Steering  Control  Rearward 
Displacement.  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems,  209 
Sear  Belt  Assemblies.  210  ^ot  Belt 
Assembly  Anchorages.  211  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  sad  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  inscription  of  the  word 
"Brake"  on  the  brake  failure  indicator 
lamp  lens;  (b)  placement  of  the 
appropriate  symbol  on  the  seat  bah 
viraming  lamp;  (c)  recalibntion  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-  model  headlamp 
assemblies  and  front  sidemaiiere:  (b) 
installation  of  U.S.-  model  taillamp 
assemblies  which  incorporate  rear 
sidemarkera;  (c)  instaUation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  info«nation 
placard. 

Standard  No.  Ill  Aeorvisw  Afirrors: 
replacement  of  the  passenger  side  rear 
view  mirror,  which  is  convex,  with  a 
U.S.-  model  component. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Ston&rd  Na  115  Vehicle 
Identification  Number:  installation  of  a 


3t7M 
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VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
referenoe  label  on  the  edge  of  the  door 
or  latch  poet  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  oS. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  buzasr.  The  petitioner  states 
thai  the  vehicies  an  equipped  with  an 
automatic  restraint  syMam  consisting  of 
driver's  and  paseenger's  side  air  bags 
and  knee  bolsters.  Tbe  petitioner  hutbei 
states  that  the  vehicles  are  equipped 
with  Type  2  seat  belu  in  the  froot  and 
leai  outboard  dealgnaled  seating 
podtions,  and  with  a  Type  1  saat  belt  in 
the  rear  oantet  deeignatad  seating 
poaillan. 

Standod  No.  214  Side  Impact 
ProlBcUon:  Inf't"*"""  of  door  beams. 

Standard  No.  301  Aief  System 
bOegrity:  installattoo  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collectloo  canloter. 

Additkaially,  the  petitioner  states  that 
the  bnmpere  en  the  non-U.S.  certified 
1003  Meroedas-Benz  SOOSEC  and  1994- 
1996  Meroedea-Banz  SBOO  Coupe  must 
be  rafadorced  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  Part 
8M. 

The  petitioner  forthv  states  that 
before  the  vehicle  will  be  imported  into 
the  United  States,  its  VIN  will  be 
Inacrflwd  on  fburteen  major  car  parts, 
and  a  theft  prevention  certification  hfaal 
will  be  affixed,  in  compUance  with  the 
Tliett  Prevention  Standard  in  49  CFK 
Part  541. 

Interested  persoos  are  invited  to 
submit  comments  on  the  petitiim 
desoibed  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted- 
to:  IXxdcet  Section.  National  Highway 
Traffic  Safety  Administiation,  Room 
5109, 400  Seventh  Street,  S.W., 
Woahii^llton.  DC  20590.  It  Ie  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  receivad  before  the 
dose  of  businees  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  alter  that  date.  To  the  extent 
possible,  'yimmmitj  filed  after  the 
cloeing  date  will  aloo  be  coosidered. 
Notice  of  final  action  on  the  petition 
will  be  publidied  in  the  Federal 
y««[««««r  pursuant  to  the  authority 
in^lcatedbelow. 

AalhKttr  49  U,S.C  MMKaKlXA)  and 
(bXl):  49  CfK  593.8:  Jeleiatlnni  of  •uthority 
St  49  CFR  1.50  and  S01.S. 


lamed  on:  July  19. 19««. 
Mariljiaw  lacaks, 

Diwctor,  Offkm  of  Vehicle  Safety  Complkmce. 
(FR  Doc  96-18954  Filed  7-24-96: 8:45  ami 
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SaMy  Program;  Public  Maallng 
RaMad  to  RaguMofy  Riwlaw  and 
CiMtoniar  Sannoa 

AOENCY:  Research  and  Special  Programs 
AdminiEtntion  (RSPA),  DOT. 
ACnON:  Notice  of  public  meeting. 


';  llis  notice  aimounces  a 
public  meeting  to  be  held  in 
Sacramento,  California  to  sed: 
inlormatloa  from  the  public  on 
raguletoiy  reform  and  improved 
customer  service  for  RSPA's  hazardous 
materials  safety  program.  This  meeting 
is  a  contlnuaUon  of  the  initial  series  of 
public  outreach  meetings  held  betwfeen 
April  19. 1095  and  June  6. 1006. 
Intereeted  persons  are  also  reminded  of 
a  previously  amtounced  public  meeting 
to  be  held  in  Atlanta,  Geoi^  on 
Septomber  12. 1906. 
AOOMHU:  OiJ'f""'*  State  Depertmeat 
of  Social  Services  Auditnrltm  ffoom 
103).  744  P  Street.  Sacramsnto. 
CaKfamia. 

DATO:  September  28. 1006  from  OdW 
a.m.  to  4:00  p.m. 

ran  FWRNm  MFOMMdlOH  OOMTACn 
Edmiuxl ).  Richards,  tmeiagettcy 
Haaaidoos  Materials  Program 
CoartUnator,  (202)  360-0656;  or  Suezett 
Edwards.  Training  and  Information 
SpedaBst,  (203)  366-4000;  Hazardous 
Materials  Safety.  RSPA.  Department  of 
Tiausportatioa.  Washington.  DC  20590- 
0001. 

SMVLBBITARV  mmmAVOr.  On  March 
4, 1995,  President  Clinton  issued  « 
memorandum  to  heads  of  departments 
and  agencies  calling  for  a  review  of  all 
agency  regulatioiu  to  eHminate  or  revise 
thcee  regulations  that  an  outdated  or  in 
need  of  reform.  In  addition,  the 
President  directed  front  line  regulatois 
to  "*  .*   *  get  out  of  Waohlngton  and 
creete  grassroots  partnerships"  with 
people  aSacted  In  aonicy  regulations. 

In  respoon  to  the  Piendant's 
directive.  RSPA  peilnmed  an  extensive 
review  of  the  Huardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171- 
180)  and  associated  procedural  rules  (49 
CFR  Parts  106. 107  and  11 0).  to  April 
and  July  1005.  RSPA  published  notices 
in  the  Federal  Kagislar  (60  FR  17049 


and  60  FR  38888,  respectively)  that 
announced  public  meetings  and 
requested  comments  un  ways  to 
improve  the  HMR  and  the  kind  and 
quality  of  services  RSPA's  customen 
expect  RSPA  held  13  public  meetings 
and  received  over  50  written  comments 
in  response  to  the  Federal  Kegistar 
notices. 

Based  on  its  review  of  the  HMR  and 
on  written  and  oral  comments  received 
btmi  the  public,  RSPA  has  initiated 
eight  separate  rulemakings  to  eliminate 
or  revise  those  reguUtions  that  hsve 
been  identified  ss  being  outdated  or  in 
need  of  reform  (Dockete  HM-200.  HM- 
207C,  HM-207E.  HM-216,  HM-220A, 
HM-220B,  HM-222A,  HM-222B). 
Except  for  Docket  Hhi(-200,  final  rules 
have  been  issued  as  a  reeuh  these 
rulemakings.  These  actions  addressed 
various  subjects  such  es  training 
frequency.  24-hour  emergency  response 
telephone  numbers.  Inddent  reporting, 
shipping  papers,  marking.  labeUog.  and 
placarding,  eliminatioo  of  over  100 
sections  of  the  HMR.  restructuring  of  the 
HaxMdous  Matnials  Table  and 
Haairdous  Subatanoe  Table, 
restructuring  of  the  cylinder 
spedficatiODB  and  cylinder 
requoUficetien  requirements,  and  rail 
and  highway  modal  requirements.  In 
addition.  RSPA  has  initiated  a  two-year 
pilol  tidieting  program  to  streamline 
and  simplify  enforoemenl  of  certain 
violations  which  do  not  have  a  direct 
impact  on  the  safe  transportation  of 
hazardous  materials,  such  as  failure  to 
registet,  obtain  renewed  exemptions  in 
s  timely  manner,  retair  training  records, 
and  file  incident  reports.  In  the 
intemaUanal  area,  RSPA  has 
incorporated  requirements  for  the 
tnnsportalloo  of  radioactive  materials 
that  are  compatible  vritfa  the  regulations 
of  the  lnt8niatior,al  Atomic  Energy 
Agency,  and  continued  to  adopt 
regulaticms  towards  bannonizaUon  with 
the  United  Nations  iiecommeodbtions 
and  other  international  regulator} 
bodies. 

Significant  actions  have  also  been 
taken  to  improve  management  practices 
and  operations,  hi  1995,  RSPA 
implemented  a  toll-free  number  for 
obtaining  assistance  on  the  HMR, 
reporting  potential  violations  of  the 
r^ulations.  and  obtaining  training 
mateiiols.  to  response  to  comments  to 
improve  responses  to  inquiries,  RSPA 
has  made  a  commitment  (o  respond  to 
phone  calls  before  the  end  of  the  next 
btismess  day,  and  to  mail  training 
materials  aiul  publications  m  a  timely 


Fadatal  Ri^latar  /  Vol.  61.  No.  144  /  Thursday.  July  25,  1996  /  Notitas 


MTM 


FeJaral  Kagtolp  /  Vol  61.  Ng  144  /  Thuwday.  July  25.  1«08  /  NoUom 


TiitImi  t  iif  ifci  nfaillin 

The  meeting  wU]  be  inibniul  and  is 
intended  to  produce  a  dialogue  between 
agency  penonnel  and  penoas  affacted 
by  the  hazaidous  matsiiab  saiety 
pragrama.  The  meeting  officer  may  find 
it  neceeaaiy  to  limit  the  time  allocated 
each  speaker  to  ensure  that  all 
participants  have  an  opportunity  to 
speal^.  Conversely,  the  meeting  may 
conclude  before  the  time  scheduled  U 
all  persons  wishing  to  participate  have 
been  heard. 

AlIaaUMaateg 

As  announced  in  the  FadenI  laglslar 

(61  FR  24529)  on  May  IS.  1996,  the 
public  meeting  in  Atlanta  on  September 
12, 1996  will  be  held  at  the  Omni  Hotel, 
lOO  CNN  Center  beginning  at  9:00  ajn. 

Isnied  in  Wsshingtm,  D.C  on  July  11. 
1996. 

Alaa  L  Rabaith 

Associata  Adminittiatar  far  HaxaidouB 

Uaterials  Softy- 
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Tempofary  CtoMirs  of  aw  OeelMta  Unit 

AQBtCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Notice. 

lUMMAIIV:  This  notice  announces  the 
tempoiary  closure  of  RSPA 's  Dodcets 
Unit,  which  contains  hazardous 
materials  and  pipeline  satsty 
rulemaking  and  other  dockets. 
Provision,  however,  is  being  made  for 
public  access  to  dockets  in  which 
comment  periods  are  open  or  were 
recently  closed  and  other  dockets  of 
current  interest  to  the  public  This 
closure  is  due  to  a  dealing  project  of 
the  entire  Nassif  Building.  RSPA 
expects  its  Dockets  Unit  to  be  closed  far 
approximately  three  weeks  starting 
August  12, 1996. 

DATEK  August  12, 1996  to  September  3, 
1996  (estimated). 

FOR  RJtITHeR  MFOMA-nON  CONTACT:  For 
hazardous  materials  dockets,  Ms.  |. 
Suzanne  Hedgepeth,  Director,  Office  of 
Haxanlous  Materials  Exemptions  and 
Approvals,  (202)  36&-t53S;  OfBce  of 
Hazardous  Materials  Safsty,  RSPA. 
Department  of  TranapostatiaQ, 
Washington.  DC  2059(MXX)1.  For 
pipeline  safety  dockets,  Richard  D. 
Huriaux.  EKrector,  Office  of  Technology 
and  Standatda.  (202)  366-4S65;  Office 
of  Pipeline  Safety.  RSPA.  Department  of 
Ttanspostatian.  WashingUn.  DC  205SO- 
0001. 


tnON:  RSPA's 
Dockets  Unit  is  located  on  the  eighth 
floorof  the  Naasif  Building,  400  7th 
Street,  SW.,  Washington,  DC  In  an 
effort  to  improve  the  indoor  air  quality 
in  the  Nassif  Building,  the  U.S. 
Department  of  Transportation  and  the 
building's  owner  have  initiated  a  major 
cleaning  project.  This  project  entails  a 
thorough  flj'nit.g  of  the  building  on  a 
floor-by-floar  basis.  During  the  cleaning 
of  each  Qoat,  the  floor  will  be  closed  to 
employees  and  visitors.  It  is  estimated 
that  the  cleaning  of  each  Qoor  will  take 
approximately  three  weeks.  During  this 
thrae-week  period,  the  offices  on  each 
floor  will  be  dosed  and  the  affected 
employees  will  be  relocated  to  another 
building.  Once  the  cleaning  of  a  floor  is 
complete,  employees  and  visitors  may 
return  to  that  floor.  Cleaning  of  the 
Nassif  Building's  eighth  floor  is 
scheduled  to  begin  on  Monday,  August 
12,  1996.  As  a  result,  RSPA's  DockeU 
Unit  is  scheduled  to  be  closed  for 
approximately  three  weeks. 

Due  to  the  massive  volume  of 
documents  in  the  Dockets  Unit  and  the 
short  time  period  involved,  RSPA  hM 
decided  not  to  relocate  the  entire 
Dockets  Unit  RSPA  recognizes  that  this 
closure  will  present  an  inconvenience  to 
the  public.  Although  the  public  will  be 
prevented  from  viewing  most  .dockets 
during  the  cleaning  project  on  the 
eighth  floor,  the  public  can  still  submit 
written  comments  on  a  particular 
rulemaking  or  exemption  application  by 
mailing  comments  to  the  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Traiuportation,  Room  8421,  400 
Seventh  Street,  SW.,  Washington.  D.C. 
20590-0001. 

RSPA  is  taking  steps  to  reduce  the 
public  inconvenience.  It  will  provide 
public  access  to  thoee  rulemakings 
dockets  in  which  the  comment  period 
will  be  op«i  during,  and  those  in  which 
the  comment  will  have  closed  just  prior 
to,  the  dosure  of  the  Dockets  Unit.  Each 
of  those  dockets  will  be  available  for 
public  review  in  an  alternate  location  in 
the  Nassif  Building  from  August  12, 
1996.  until  the  Dockets  Unit  is 
reopened. 

lie  hazardous  materials  dockets 
available  to  the  public  will  be  located  in 
Room  S414A  of  the  Naasif  Building. 
These  will  indude  HM-181H 
rParfolmancM  (XmHiiH  P.>-lr^iig 
Standards),  HM-200  (Intrasute 
Transportation  of  Hazardous  Materials), 
HM-223  (Applicability  of  the 
Hazardous  Materials  Ragulatioiis  to 
Loading,  Unloading  and  Stonge),  HM- 
224  (Temponiy  Prohibitian  of  Oxygen 
Generators  in  Air  Commeroe)  and  any 


new  docket  opened  before  the  reopening 
of  the  Dockets  Unit 

The  pipeline  safety  docketa  available 
to  the  public  will  be  located  in  Room 
2335  of  the  Nasatf  Building.  These  will 
include  PS-94  (Qualification  of  Pipeline 
Personnel),  PS-1 18  (Excess  Flow  Valve 
Performance  Standard),  PS-118A 
(Excess  Flow  Valves — Customer 
Notification).  PS-1 21  (Pressure  Testing 
of  Older  Hazardous  Liquid  Pipelines), 
PS-1 40(e)  (Areas  Unusually  Sensitive  to 
Environmental  Damage),  PS-144  (Risk- 
Based  Alternatives  to  Pressure  Testing 
Rule),  P-go-BW  (CNG  Transmission; 
Petition  for  Waiver),  and  any  new 
docket  opened  befbre  the  reopening  of 
the  Dockets  Unit. 

Requests  for  the  availability  of  any 
other  dockets  during  this  period  should 
immediately  be  made  to  the  contact 
persons  listed  above. 

The  public  may  view  these  dockets 
between  the  hours  of  8:30  a.m.  and  5:30 
p.m..  Monday  through  Friday  except 
Federal  holidays. 

Issued  In 'Washington,  DC  on  July  19, 1996. 
Alaa  L  Kuberb. 

Aacdate  AdmiidMtTatorfdrHaianSous 
MatariaJs  Safety. 

(FR  Doc.  96-18951  Filed  7-24-96:  8:45  sm| 

aaisw  COM  ms  ss  p 


SurfM*  TianapoftMten  Be«d< 
EBTB  nnanoe  Dootol  Na  UMI] 

TIM  NortMtn  Vwmont  lUkead 
Company  tnoofperMid;  AequMtton 
and  OparaMon  EiampUon;  LbMO  of 
Canadtan  Pacfflc  Um«iad 

The  Northern  Vermont  Railroad 
Company  Incorporated  (NV).  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  from  Canadian 
Pacific  Limited,  doing  business  as  CP 
Rail  System,  approximately  86.41  miles 
of  rail  line  located  in  Franklin.  Orleans. 
Caledonia,  and  Orange  Counties,  VT.  as 
follows:  (1)  A  portion  of  the  Newport 
Subdivision  between  the  U.S.-Canadian 
border  crossings  at  milepost  26.25  and 
milepoat  32.63  (running  through 
Richford  VT);  (2)  a  portion  of  t& 
Newport  Subdivision  between  the 
border  crossing  at  milepost  43.32  and 
the  end  of  the  subdivision  at  Newport 
(milepost  58.4);  (3)  the  LyndonvlUs 
Subdivision,  extending  between 
Newport  (milepoat  OO)  and  Wells  River, 


'  Tlw  KX  TaralaaUoa  Act  o(  laas.  Pub.  1.  !•<- 
as,  leg  Slat  SOI  QOCTA),  vkkh  w  •DKMd  en 
DoBbK  19,  laas,  ud  look  •Obd  OB  Juiufy  1, 
ins,  itellsliMl  Ik*  taaniMa  CoBsnn* 
rjmmlsitnQ  «a<i  liimlMml  jiain  faMttoiM  lo  tin 
Siukos  TlUipOTUilia  Bond  (BowlL  This  aoUn 
rablas  ID  tuctiou  liMt  an  uhjM  to  Boni 
liirisdictkm  pumiam  lo  49  USXL  loaoi. 
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VT  (milepost  63.76);  and  (4)  a  portion  of 
the  former  Beebe  Subdivision,  between 
mileposls  39.04  and  40.21,  in  or  near 
Newport.  VT.  The  transaction  is 
expected  to  be  consummated  as  soon  as 
practicable  after  the  exemption  is 
effective  and  all  condittons  precedent 
have  been  satisfied.' 

This  proceeding  is  related  to  STB 
Finance  Docket  No.  32982.  Iron  Road 
Raihmy*  Incorporated.  Benjamin  F. 
Collins,  John  F.  Depodesta,  Daniel 
Sabin,  and  Robert  T.  Schmidt— Control 
Exemption — Bangor  and  Aroogtook 
Railroad  Company,  Canadian  American 
Railroad  Company,  Iowa  Northern 
Railway  Company,  and  The  Northern 
Vermont  Railroad  Company 
Incorporated,  wherein  Iron  Road 
Railways  Incorporated  and  certain 
noncarrier  individuals  have  filed  a 
petition  for  exemption  lo  continue  to 
control  NV  and  three  other  rail  carriers 
upon  NV  becoming  a  carrier. 

Any  comments  must  be  filed  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Sutbce  Transportation  Board. 
1201  Constitution  Avenue,  NW.. 
Washington.  IX  20423  and  applicant's 
representative:  David  A.  Hirsh,  Harkins 
Cunningham,  1300  19th  Street,  NW., 
Suite  BOO.  Washington.  DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  Use  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  iwoka  will  not 
autamsHcally  stay  the  transaction. 

DsddMl:  July  19. 1S96. 

By  the  Boanl.  David  M.  Kanschnik. 
Director,  OfBca  of  Pnosedings. 
Var9aaA.WIlliaw, 
Seaetaiy. 
(FR  Doc  96-18908  Filed  7-24-96;  8:45  am) 


milepoat  CSL  281  ("Q"  Tower)  and 
extending  southerly  6.2  miles  to 
milepoet  CSL  287.2  in  the  vicinity  of 
Church.  IL,  and  southwesterly  2.84 
miles  to  milepost  MM  641.96  in  the 
vicinity  of  Tolson.  IL.  The  total  trackage 
lights  over  both  routes  is  approximately 
9.04  miles.  The  traiJLage  rights  were  to 
become  efiisctive  on  or  after  July  12. 
1996. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  Eslae 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transactioa. 

An  original  and  10  copies  of  all 
pleadings,  refnring  to  STB  Finance 
Docket  No.  32996,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Cose  Control  Branch. 
1201  Constitution  Avenue,  NW., 
Washington,  DC  20423  and  served  on: 
Louis  E.  Gitomer.  Ball  Janik  LLP.  1455 
F  Street.  NW..  Suite  225.  Washington. 
DC  20005. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
lights  will  be  protected  by  the 
condittans  imposed  in  Ncafolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360 1.aC  653  (1880). 

Decided:  July  17. 1996. 

By  the  Boaid.  David  M.  Konscfanlk. 
Director,  OlBca  of  Proceedings. 


8t  Letiia  SoullHMatMn  Ral«My 
Company— TiaehaQa  MgMi 
EMmpOoii— SPCSL  Corp. 

SFCSL  Ciap.  has  agreed  to  grant  local 
and  overiiaaii  tndage  rights  to  SL  Louis 
Southwestern  Railway  Company  over 
rail  lines  beginning  at  a  point  at  or  near 


expire  on  August  1. 1B86.  in  accotdanoe 
with  the  aneement  of  the  parties.' 
DATIt:  This  examptian  is  eSsctive  oo 
August  9. 1996.  Pedtiaas  to  reopen  must 
be  fiM  by  August  14. 1996. 
AOONtntS:  Send  pleadings,  nbning  to 
STB  Finance  Dodul  No.  329S9  (Sub-No. 
1).  to:  (1)  Surface  TranspottaUon  Board, 
Office  of  the  Secretary,  Case  Control 
Biuach.  1201  Constitution  Avenue, 
N.W..  Washington.  DC  20423;  (2)  joaeph 
D.  AnthotBT,  Union  Padfic  Railroad 
Company.  1416  Dodge  Street,  Room 
830.  Omaha.  NE  68179;  and  (3)  William 
C  Sippel.  Two  Prudential  Plaza.  4Sth 
Floor.  180  North  Stetson  Avenue, 
aiiago.IL  60601. 

ran  nmTMn  MKMiATiON  CONTACT: 

Beryl  Gordoo.  (202)  927-5680.  [TDD  br 
the  hearing  imfiaiied:  (202)  927-5721.) 


Ssoetoiy. 

IFK  Doc  96-18911  FUsd  7-24-96: 8:4S  ami 


[STB  Fkianoe  Ooaaal  No.  saSB  (tuMto. 

in 

Union  PacMc  RMroad  Company, 
Tiaehago  RIgMa  EsampUon;  Chicago, 
CmiMI  t  PacWc  Railroad  Company 

AQCNCT:  Surface  Transportation  Board. 

DOT. 

action:  Notice  of  exemption. 


The  Board,  under  49  U.S.C 
10502,  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
32959  '  to  permit  the  trackage  rights  to 


'TUs  Dodca  of  vomptlon  waa  fllad  on  Jtma  7. 
ISSS.  anil  <na  icbadiilad  u  bacoma  allaclh*  7  dagra 
laur. 

'  Tlxa  KX  TaimlMtion  AH  o[  1»9S.  Pub.  U  Na 
104-SS,  109  SlaL  803.  wtikh  was  anactad  oo 
rw.-»nh»-  29.  laas,  and  look  a&cl  on  Januaiy  1. 
isaa.  aboUated  Iba  Inlantala  CoounaRa 
CoCDBOifaloo  and  maafMTad  oanain  fgnrtkina  to  Ilia 
'  SurfacaTmnapocttlion  Board  (Board).  Thianotka 
nlataa  10  fuoctkiaa  tbal  an  lubtacl  lo  Boatd 
iuiiadkttoo  pufaoam  lo  49  U.S.C  1132>-24. 


Additional  information  is  contained  in  . 
the  Board's  decision.  To  puichaae  a 
copy  of  the  full  dedsion.  write  to.  call, 
or  pid;  up  in  person  from:  DC  News  ft 
Data.  Inc.,  Room  2229. 1201 
Constitutiain  Avenue.  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  280  4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  027-5721.) 

Dsddsd:  July  12, 1996. 

By  tha  Bosid,  rhsltmsn  Mcrgan,  Vice 
QiainDan  Simmons,  and  CommiisioDor 
Owven. 

Vsr— A.WIIHSMS. 
Ssovfojy. 
IFR  Doc  96-18910  FUsd  7-24-96: 8:45  am) 


<  TiM  ICC  Tannioalioa  Ad  of  ISSS.  Pub.  I.  Na 
104-SS.  109  Sm.  sol,  wbteb  na  anvaad  OD 
rw—.J-'  2S,  1S9S.  and  took  aSact  on  lanuary  1. 
19IS.  aboUafaad  Iba  Inlantata  Commana 
Comniiaaiao  (ICC)  and  tnnahn*d  OBtaiD  fundioiia 
to  tba  Surboa  Ttanjpoftalioa  Board  (Board).  TUa 
ootica  nlalaa  to  functions  tiiat  aia  >ub)act  to  Boaid 
)artadktioo  punuant  to  49  U.S.C  11S23. 

1  In  lAlion  fta:^  AliiRXxf  Componj^rncbisa 
K^at  Emaptian'-Cldcago.  CantmJ  and  Poc0c 


(DocMNo.  A»-1(7(SuMte.  liaSX)] 

Conaandalad  n»M  Corporatlon- 


Counly,  PA 

AOBICY:  Surface  Transportation  Board. 


Halbaid  Company,  STB  Flnanca  OockX  Na  329S9 
(STB  aanad  May  31.  lasS),  Cblcaio.  Canoal  a 
Pacific  RailioKi  Comnany  (CCD  agnad  lo  pant 
inailiaaii  liai  >^i  ilgnli  in  "nt-i  ■^r'*-  °-" — ■* 
Company  (UP)  bi  a  noitfa-aoutfa  dlncdoo  from  iIm 
potail  of  swilcb  o<  Iba  oonoacbon  al  CX3>  mUapoat 
4S5.a,  naar  Arioo,  to  Iba  point  of  awitcb  of  tha 
coonacHooalOCPiniiapaat  S1Z.2.  oaarCounciJ 
Blalb,  lA.  a  diauncs  of  appraaimataly  i«.4  milaa. 

Tl»  nactan  lightt  anangamant  waa  imaiaafy 
bacaoaa  ol  dw  r^Mbililallno  of  UP*!  panUal  UiM 
batwaac  Cwmcil  Blnffl  and  Anon.  lA.  Tha  trackaga 
rigbta  bava  aoaUad  UP  to  provide  uoiatafruptad 
raO  aarrloa  and  bava  aDevlatad  coagastioD  duriog 
tbaiapaliofltamck. 

>Tl«ck^a  rigbu  normally  ramaln  bi  aOacx  uoloas 
disooBliiiDaiica  authority  or  approval  of  a  flaw 
i^aamant  la  aoo^  Saa  HUfonI  n«iiila|*iii 
Kaikoad  Company.  Inc—Tncbita  Jqihti 
Enetpckm—Saaton  Old  Maine  Caqianlioa  and 
Sptuifltld  TlaminalllailMiy  Company.  Plnana 
Dockat  Na  32103  (ICC  awad  SopL  3. 19S3). 

<  Tha  IOC  Tamiinalion  Act  of  IStS.  Public  Law 
I04-aa.  loe  Slal.  a03  (tba  ICCTA).  wbkb  waa 


Faderal  Kagfatn-  /  Vol.  61,  No.  144  /  Thunday.  July  2S.  1996  /  NoBceg 


38801 


T»imai  Ugi^ar  /  Vol.  61.  Ng  144  /  Thuraday.  July  25.  1896  /  Notices 


ACIKM:  Notice  of  «xaii|ition. 


lY:  The  Board  exempts  from  the 
prior  approval  raquirementx  of  49  U.S.C 
10903-04  the  abandoimient  by 
Consolidated  Rail  Corporatian  of  3.2 
miles  of  rail  line  in  L^>anon  County, 
PA,  subject  to  trail  use,  public  use,  and 
standard  labor  protective  conditions. 

OATEK  Provided  no  fotmal  expression  of 
intent  to  file  an  oSar  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  eSsctive  on  August 
24, 1996.  Fonnal  expressions  of  intent 
to  file  an  OFA  under  49  CFR 
1152.27(cJ(2)  2  and  requests  for  interim 
trail  use/rail  benking  under  49  CFR 
1152.29  must  be  filed  by  August  5, 
1996,  petitions  to  stay  must  be  filed  by 
August  9, 1996,  and  petitions  to  reopen 
must  be  Sled  by  August  19, 1996. 
AOOflESWS:  Send  pleadings  refBtring  to 
Docket  No.  AB-167  (Sub-No.  1156X)  to: 
(1)  Sui&ca  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue,  NW., 
Waahington,  IX  20423,  and  (2) 
Petitionar's  representative:  John  J. 
Paylor,  Consolidated  Rail  Coip<satioo. 
2001  Market  SL— 16A,  Philadelphia.  PA 
19101-1416. 

FOR  FUfmcn  tHfOFMAlKM  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  [TDD  for 
the  hearing  impaired:  (202)  927-4721.] 

SUPPiaKNTAflY  MFOMUTKM: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data.  Inc.,  Room  2229, 1201 
Constitution  Avenue,  NW..  Waahington. 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  bearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.] 

Dnided:  July  11. 1896. 


By  tha  Boitl,  Ghslmia  Morgso,  Vice , 
Qwiimsn  Simiaoiu.  and  Conunissioaar 
Owen. 

Varaaa  A.  WUUama,    - 

Sscnrtory. 

[PR  Ooc  a»-ia«ae  FiM  7-24-96;  8:45  am) 


■iKMd  on  DKambv  2«.  ISIS,  sml  look  afiKt  on 
luiiuiy  I .  ISSe.  aboluhnl  Iha  InMnUta  Connixx 
Commiuton  (ICC)  and  tnuu&nwl  caruin  fuoctioiu 
and  proca«dingi  to  tha  SuHaca  TraoaportatiOD 
Boaid  (Boaidl.  SKtion  2IM(b)(l}  at  tha  ICCTA 
providea.  in  genanl.  that  pnxaedings  pending 
beftm  tha  ICC  on  tha  afbctive  data  of  that 
lagialatiaa  ahalj  ha  doddad  undv  tha  Ua  in  aCbct 
prior  to  lanuarr  1.  ISSS,  inaoEar  aa  tbay  iovolva 
fanctiona  ivtainad  by  tha  ICCTA.  "niii  ootka  ralales 
to  a  pRxsoding  that  waa  paoding  with  tha  ICC  prior 
(o  January  1,  law,  and  to  functioiu  that  ara  subjoct 
to  Board  juriadiclion  punuant  to  49  U.S.C  10003. 
Tli«»lore.  tfaia  notica  appllai  tha  law  in  aCbct  prtor 
to  the  ICCTA.  and  citation*  aie  to  the  fbnner 
aactiona  of  Hm  natule.  tuilaaa  olhanriaa  indicated. 

>  Sea  Eiampc.  of  Rail  Aliamlomiieol— can  of 
FlnuL  AaaiaL.  4  LCCJd  164  (isar). 


ISTB  Doetat  No.  AB-16r  (Sub-tto.  1  taaX)] 

ConaoUdMd  Ratt  CorporaUon; 
AiMndamiMnt  ExampOon— In  Hudaon 
County,  NJ 

In  the  Matter  of  an  Ofiar  of  Financial 
Asaistanca. 

AOBtCT:  Surface  Transportation  Board, 

DOT. 

ACnOH:  Nodce  of  exemption. 


The  Board  exempts  bom  the 
prior  approval  requiremenU  of  49  U.S.C. 
10903  the  abandonment  by 
Consolidated  Rail  Corporation  of 
approximately  0.90  miles  of  rail  line 
between  milepost  0.00  and  milepoat 
0.90  in  Hudson  County,  N),  subject  to 
standard  labor  protective  conditions. 

G.A.C.  Keemy.  Inc.,  has  filed  a  formal 
offer  of  financial  assistance  (OFA)  to 
purchase  a  portion  of  the  line  extending 
between  milepost  0.00  and  milepost 
0.44.  Therefore,  the  effective  date  of  the 
exemption  authorizing  abandoimient  as 
to  this  portion  of  the  line  will  be 
postponed  pending  completion  of  the 
OFA  process. 

DATES:  Provided  no  fonnal  expression  of 
intent  to  file  an  OFA  has  been  received, 
this  exemption  will  bo  effective  on 
August  9,  1996.  Formal  expressions  of 
intent  to  file  an  OFA  under  49  CFR 
1152.27(c)(2),2  petitions  to  stay,  and 
requests  for  a  public  use  condition 
conforming  to  49  CFR  1152.28(a)(2) 
must  be  filed  by  August  5, 1996. 
Petitions  to  reopen  must  be  filed  by 
August  19, 1996. 

AOORESaES:  Send  pleadings  referring  to 
STB  Docket  No.  AB-167  (Sub-No. 
1158X)  to:  (1)  Surfece  Transportation 
Board.  Office  of  the  Secretary,  Case 
Control  Branch,  1201  Constitution 
Avenue,  NW.,  Washington.  DC  20423, 
and  (2)  Petidoner's  representative:  John 
J.  Paylor,  Consolidated  Rail  Corporation. 
2001  Market  St..  16A.  Philadelphia.  PA 
19101-1416. 


'  Tha  ICC  Tenninatloo  Act  of  isas.  Public  Lew 
104-SS.  108  Stat.  S03.  which  waa  aoaoad  on 
Dacamher  29.  1995,  and  took  eflact  oo  lanuary  1. 
1996,  aboUahed  the  biteiatate  Commefca 
Commiaaion  and  tnnelaRed  certain  functiona  and 
pnicBadinga  to  the  Surface  Tranaportation  Board 
(Board}.  Thla  notice  telelea  to  functiona  that  are 
subject  to  Board  jurfadictioo  porauant  to  49  U.SXL 
10S03. 

'See  BiaoipL  of  Rail  AhendonmenI— Ogata  of 
l^nan.  AaaiaL.  4  LCCld  184  (1167). 


TOR  FUltTHER  MFOMUTION  CONTACT: 
Boiyl  Gordon,  (202)  927-5660.  (TDD  for 
the  hewing  impairwi:  (202)  927-5721.] 
8UPPLEMENTANV  MFOMUTKM: 
Addidonal  infbnnation  is  contained  in 
the  Board's  decision.  To  purduae  a 
copy  of  the  full  decision,  vnite  to,  call, 
or  pick  up  in  person  from:  DC  News  ft 
DaU,  Inc.,  Room  2229, 1201 
Constitution  Ave.,  NW.,  Washington, 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.] 
Decided:  )uly  18, 1996. 

By  tha  Board,  Chaimian  Morgan.  Vic* 
Chairman  Simmo&a.  and  Committionar 
Owan. 

VaraoaA-WiUiaaaa, 

Sacrafoiy. 

[FR  Doc  96-18007  FUsd  7-24-46: 8:45  am) 


(Doom  No.  AB-aas  (SuMlo.  IX)] 

Oaoigla  Southawalam  IMvWon,  South 
Carolina  CanM  RaHroad; 
AtMfidonmant  Enmptlon;  Dat«»aan 
Praaton  and  Omaha,  OA 

AOSWT:  Surbce  Transportation  Board. 
ACIIOH:  Notice  of  exemption. 

SUMMRV:  The  Board,  under  49  U.S.C 
10505,  exempts  from  tha  prior  approval 
requirements  of  49  U.S.C  10903-04,  the 
abandonment  by  the  Georgia 
Southwestern  Division,  South  Clarolina 
Central  Railroad  of  a  40-mile  segment  of 
rail  line  between  milepost  713  at 
Preston  and  milepost  753  at  Omaha  in 
Webster  and  Stewart  Ck)untie8.  GA. 
subject  to  environmental  conditions  and 
standard  labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)- has  been  received,  this 
exemption  will  be  efiecdve  August  24, 
1996.  Fonnal  expressions  of  intent  to 
file  an  OFA  under  49  CFR  1152.27(c)(2) 


'  The  KX  TannlneUoo  Act  of  1995.  Pub.  L.  No. 
104-B8. 10«  StaL  B03  OCCTA),  which  aea  enected 
on  December  39. 199S.  and  took  eSact  oo  Janueiy 
1. 1096,  aholiibed  tha  Interstate  Commerce 
Cnrtimiialon  (ICC)  and  lianifeiTed  certain  functioiu 
and  proceeding!  to  tha  Sujbce  Tranapoftetion 
Board  (Board].  Section  204(bXl)  of  the  ICCH'A 
providea.  in  general,  that  proceadinga  p«T«tiT^ 
baibre  the  ICC  oo  the  eihcrive  date  of  that 
legislation  shall  be  decided  under  the  law  in  eHect 
prior  to  lenuary  1,  1996.  inaobr  as  they  involve 
functions  lelalnad  by  the  ItXTA.  This  notice  rslalas 
to  a  proceeding  that  waa  pending  with  the  BC  prior 
10  lenuary  1,  1996  and  to  functions  that  am  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C  105O2 
and  109O3-(H  Therafora.  this  notice  appliaa  the 
law  in  effect  prior  to  the  KXTTA,  and  cjutioiu  are 
to  the  fanner  sectiona  of  the  stetute,  unleaa 
otharwiaa  indicated. 
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must  be  filed  by  August  5. 1996.' 
Petitions  to  stay  must  be  filed  by  August 
9. 1996,  Raqusats  for  a  public  use 
condiUoD  conforming  to  49  CFK 
1152.28(a)(2)  must  be  filed  by  August 
14. 1996.  Petitions  to  reopen  must  be 
filed  l^  August  19, 1996. 
ADDKSSCS:  Send  pleadings  rebrring  to 
Docket  Na  AB-385  (Sub-No.  2X)  to:  (1) 
Office  of  the  Secretary ,  Case  Control 
Branch.  Sui&oe  Transportation  Board. 
1201  Constitution  Avenue.  NW.. 
Washington.  DC  20423:  and  (2) 
Petitioner's  representative:  Michael  W. 
Blaszak.  211  South  Laitch  Avenue. 
LaGrange.  IL  60525-2162. 
FOn  FURTHER  INfOMIATIOM  CONTACT: 
Joeeph  H.  Dettmar.  (202)  927-5660. 
[TOD  for  the  hearing  Impaired:  (202) 
927-5721.] 

SUPPLBBfTART  MFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchaae  a 
copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  DC  News  and 
Data.  Inc.,  Room  2229, 1201 
Constitution  Avenue,  NW.,  Washington. 
DC  20423.  Telephone:  (202)  269-A357/ 
4359.  [Assistance  for  the  hearing 


impaired  is  available  through  TDD 
sendees  (202)  927-5721.] 

Decided:  )uly  12,  IMS. 

By  tiw  Board,  Oiainnan  Moigan,  Vica 
Ghairman  Simmons,  and  CommissioiMr 
Owea 

VamaaAWUUMis. 
Socnttuy. 

IFR  Doc  «e-18go»  Piled  7-24-96:  (.^S  am) 
■USM  ocoi  wis-sa^ 


DEPARTMBIT  OF  THE  TREASURY 

Submlaalan  to  0MB  for  Ravlaw; 
Conwnant  Ra^uaai 

)uly  17, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infarmation  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  die 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
infbnnation  coUectioh  should  be 
addressed  to  the  OMB  reviewer  listed 


and  to  the  Treasury  Department 
Qaarance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  Yoik 
Avenue,  NW.,  Washington.  DC  20220. 

Iniamal  larene  Sarrica  (OtS) 

OMB  Number:  1545-0256. 

Foim  Sumber:  IRS  Forms  941c  and 
941cPR. 

Type  of  Review:  Extension. 

Title;  Supporting  Statement  To 
Correct  Information  (941c),  PlaniUa  Para 
La  Coireccian  De  Informadon  (941cPR). 

Deacription:  Used  by  employers  to 
correct  previously  reported  PICA  or 
income  tax  data.  It  may  be  used  to 
support  a  credit  or  adjustment  claimed 
on  a  current  return  for  an  error  in  a  prior 
return  period.  The  infonnation  is  used 
to  reconcile  wages  and  taxes  previously 
reported  or  used  to  support  a  claim  for 
refund,  ciedit,  or  adjustment  of  PICA  or 
income  tax. 

Respondents:  Business  or  other  for 
profit.  Not-for-profit  institutions.  State, 
Local  or  Tribal  Governmem. 

Estimated  Number  of  Respondents/ 
Reconikeepers:  958,050. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Learning  abou  Via  law  or  •«  torn) 
PfBpailng  ttia  Miii .........—. 


Form  941c 

Fonn941cPR 

8  hr..  51  mki 

7  Iv..  2S  RUn. 

6 11*1  i - 

6niin. 

16  mh  ..-   .— 



13  mm. 

Frequency  of  Response:  On  occasicm. 

EsUmated  Total  Reporting/ 
Recordkeeping  Burden: 
8.728.727  hours. 

Qearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Omstitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  HeviewBr:  Milo  Sunderhauf 
(202)  395-7340,Offlce  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
DakA.  Mwsan. 

Depaittnsntal  Reports  htanaganent  Offkxr. 
(FR  Doc.  96-l$aes  Filed  7-24-06;  8:45  am) 
■uata  OOM  «a»-ai-v 


Submlaalon  for  OMB  Ravlaar; 
Commant  Raquaat 

July  16, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 


Public  Law  104-13.  Copies  of  die 
submissionls)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 
Special  Request:  In  order  to  conduct 
the  survey  described  below  in  the 
August/September  1996  time  frame,  the 
Department  of  Treasury  is  requesting 
that  the  Office  of  Management  and 
Budget  (OMB)  review  and  approve  this 
information  coUec:tion  by  July  25, 1996. 
To  obtain  a  copy  of  this  survey,  please 
contact  the  IRS  Clearance  Officer  at  tha 
address  listed  below. 

Inlaral  Ka*eaaa  Sarrice  (IRS) 

Oha  Number.  1545-1349. 
Pio/ect  Number:  SOI-18. 
Type  of  Review:  Revision, 
ntfe:  Automated  Customer  Survey 
Payoff  Application. 


Description:  The  Internal  Revenue 
Service  (IRS)  has  develojwd  the 
automated  Payoff  Telephone 
Application.  It  provides  callers  with  the 
payoff  amounts  for  overdue  taxes, 
including  interest  and  penalties,  for 
seven  days  from  the  date  of  the  call. 
This  applicaUon  offisrs  taxpayer 
assistance  interactively,  mthout  assistor 
involvement.  The  puipoae  of  the  survey 
is  to  assess  the  level  <rf  ease  and 
sadsbction  with  using  the  Payoff 
application. 

Respondents:  Individuals  or 
housdiolds. 

Estimated  Number  of  Respondents: 
840. 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  Other. 

EstimatBd  Total  Reporting  Burden:  28 
hours. 

aearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 


'SttSamft-aflUlAbandomaml—Olftncf 
nnan.  Asaiaf,  «  LCCld  164  (1967]. 
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md  Bodgal,  Room  10226.  New 
Exacutivs  Office  Building,  Washinston. 
DC  20503. 
IMtA-MaVB. 

Dtfarbaailal  Beporti  Uatmgmmtt  Officer. 
IFR  Doc  96-184166  FUad  7-24-96:  6:45  an| 


Ny  16, 1996. 

The  Depeitmant  of  Ttaanuy  has 
submitted  the  IbUowing  public 
ibfannation  oollaction  lequimnanKs)  to 
OMB  for  review  and  cleannce  under  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Copies  of  the 
iubmisaioab)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
infbnnation  collection  should  be 
addreaaed  to  the  OMB  reviewer  listed 
and  to  the  Ttaasiuy  Dspartment 
rieaiance  Officer.  Dapartment  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Special  Reqaat:  In  order  to  conduct 
the  survey  described  below  in  the 
August/September  1986  time  frame,  the 
Depertmsnt  of  Treasury  is  requesting 
that  the  Office  of  Mau^ament  and 
Budget  (OMB)  review  and  approve  this 
infoimatian  collection  by  July  25. 1996. 
To  obtain  a  copy  of  this  survey,  pleese 
contact  the  IRS  Clearance  Officer  at  the 
address  listed  below. 


Imerul 


SerricaOKS) 


OMB  Number  1545-1349. 

Project  Number:  SOI-10. 

Type  of  Review:  Revision. 

Title:  1996  Transcript  Application 
Customer  Satisfoction  Survey. 

Qetcription:  The  Internal  Revenue 
Service  (IRS)  has  developed  the 
automated  Transcript  Telephone 
Application.  The  purpose  of  the  survey 
is  to  assess  the  level  of  ease  and 
satisfaction  with  using  the  Transcript 
application. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1.075. 

Estimated  Burden  Hours  Per 
Respondent:  l'/4  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  27 
hours. 

Clearance  Officer  Gairick  Shear. 
(202)  622-^869.  btemal  Revenue 


Service,  Room  5571. 1111  Constitution 
Avenue.  N.W..  Washington.  DC  20224. 

(MB  Reviewer  MUo  Sunderfaauf. 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Buildiag,  Washington 
DC  20503. 


DalsAI 

DepartmaaalllepaiflUmagemeatOffker. 
(FR  Doc.  96-16867  PUed  7-24-96;  8:45  ami 


Inly  16. 1996. 

The  Depaitment  of  Treasury  has 
submitted  the  following  public 
infbrmatiao  collection  iequiremant(s)  to 
OMB  for  review  and  clearance  imder  the 
Paprawork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Offica  listed.  Comments  reeaixling  this 
infonnatian  collaction  shomd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Special  Request:  In  ratjer  to  conduct 
the  survey  described  below  in  the 
August/September  1996  time  frame,  the 
Depaitment  of  Treasury  is  requesting 
that  the  Office  of  Man^ement  and 
Budget  (OMB)  review  and  approve  this 
information  collection  by  July  25. 1996. 
To  obtain  a  copy  of  this  survey,  please 
contact  the  IRS  aearanca  Officer  at  the 
address  listed  below. 


>PR8) 

OMB  Number  1545-1349. 

Project  Number.  SOI-20. 

Type  of  Review.  Revision. 

Title.  Voice  Processing  Personal 
Identification  Number  Customer 
Satisfaction  Survey. 

Description:  The  Internal  Revenue 
Service  (IRS)  has  developed  the 
automated  Voice  Processing 
Identification  Number  (VPPIN) 
Telephone  Application.  The  application 
will  allow  callers  to  enter  or  establish  a 
personal  identification  number  (PIN) 
reipiired  for  identity  authentication.  The 
purpose  of  the  survey  is  to  assess  the 
level  of  ease  and  satisfaction  with  the 
VPPIN  application. 

Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondents: 
840. 

Bstjntated  Burden  Hours  Per 
Respondent  1V4  minutes. 

ftw/uency  of  Response.  Other. 

Estimated  Total  Reporting  Burden:  21 
hours. 

doaranoe  q^car  Ganick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitutioo  Avenue. 
N.W.,  Washington.  DC  20224. 

OMB  Reviewer  MUo  Sunderfaauf 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Dal*  A.  MofjaB, 

Departmental  Reports  Management  Officer. 
IFR  Doc  96-18888  FUed  7-24-96:  8:45  am] 

aajja  oooa  4si»«i-p 


SubmiMion  to  OMB  for  RMiaw; 
Commant  Haquat 

July  17.  1996. 

The  Depaitment  of  Treasury  has 
submitted  the  following  public 
infonnation  collection  requirement(s)  to 
OMB  tar  review  and  clearance  under  the 
PaoCTwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  ootained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

latanul  Kevenue  Servka  (IKS) 

OMB  Number  1545^0001. 

Form  Number  IRS  Form  CT-1. 

Type  of  Review:  Extension. 

Title:  Employer's  Annual  Railroad 
Ratimnent  Tax  Retum. 

Description:  Railroad  employen  are 
required  to  file  an  annual  return  to 
report  employer  and  employee  RailrtMd 
Retirement  Tax  Act  (RRTA).  Form 
CTT-l  is  used  for  this  purpose.  The 
Internal  Revenue  Service  uses  the 
infbnnation  to  insure  that  the  employer 
has  paid  the  correct  tax. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2.387. 

Estimated  Burden  Hours  Per 
Respondent/Recorxikeeper: 


taaifiino  about  the  law  or  (he  tonn 


CT-1  Part  I 


9  tv.,  34  mki. . 
2  Iv..  23  mki. . 


CT-1  PaitN 


3 1*..  7  mki. 
0hr.,0n*i. 


Fadnvl  ftagiater  /  Vol.  61.  No.  144  /  Thursday,  July  25.  1996  /  Notices 

38803 

CT-1  Parti 

CT-1  Part  I 

Prtpailng,  oopytng,  asaaiBblno.  and  tandkxi  the  lomi  to  the  IBS 

6  hr   15  min. 

Otr.  3(1*1 

nnsquencv  of  Jleaponse:  Annually. 

Estimated  Total  Reporting/ 
RecordkeepiiK  Burden:  49,123  hours. 

CJeomnce  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
N.W..  Washington.  DC  20224. 

OAfB  Reviewer:  Milo  Sunderfaauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
DalaAMaiSan. 

Depanmental  Reports  Monageinent  Officer. 
IFR  Doc  96-18934  FUad  7-24-96;  8:45  ami 
aauta  eoea  im  n-e 


DEPARTMENT  OF  TREASURY 


AnnouneanMnt  Of  Outbound 
and  SMppara  Export  OodanMton 
CowpBanoo  Wuifcatiopo 

MBRV:  U.S.  Customs  Servioa. 

Department  of  Treasury. 

ACnow;  Notice  of  Woikshopa. 

aUMHARV:  This  documsDt  notifies 
memben  of  the  trade  community  of  the 
plans  of  the  Custmns  Service  and  the 
Bureeu  of  Census  to  implement 
significant  outreech  and  educational 
prognms.  These  programs  are  designed 
to  help  expoitan  improve  the 
comptataDess.  timeliness  and  accuracy 
of  the  outbound  manifest  and  the 
Shippers  Export  Daclantion  (SED) 
infaraiatiao  they  file  with  Customs. 
Recent  ni<in'1"ri"g  has  indicated  that  a 
significantly  lowMval  of  ctmpliance 
exists.  Wonshops  will  be  presented  by 
Customs  and  Census  in  various  ports  of 
entry  during  the  upcoming  months.  The 
locatlona  and  timea  of  the  individual 
worksbopa  will  be  announced  by  the 
local  ports  at  a  later  date.  Because 
Customs  and  Census  are  committed  to 
being  customer-driven  organizations, 
wor^ops  will  be  presented  prior  to  the 
increase  of  enforcement  efforts. 
aUPPLaBfTMT  MFOfaiATION:  The 
Customs  Service  aitd  the  Census  Buieeu 


are  committed  to  being  customer  driven 
organizations.  As  such,  we  are  seeking 
to  notify  members  of  the  trade 
community  of  the  development  of  our 
plans  to  implement  significant  outreech 
and  educational  programs  designed  to 
improve  the  completeness,  timeliness, 
and  accuracy  of  outbound  manifest  and 
SED  infonnation.  In  addition,  this 
notice  outlines  our  plans  to  inform  the 
trade  community  of  their 
responsibilitiea  related  to  exports. 

The  Outbound  Process  is  one  of  the 
core  business  processes  of  the  U.S. 
Customs  Service.  This  process  is 
designed  to  facilitate  international  trade 
whib  achieving  the  highest  degree  of 
compliance  with  U.S.  export 
requirements  in  order  to  protect  the  U.S. 
national  security,  its  economic  interests, 
and  the  health  and  safety  of  the 
American  people. 

While  monitoring  the  Outbound 
process  the  Customs  Service,  In 
cooperation  with  the  Bureau  of  the 
Census,  compared  a  sample  of  outbound 
vessel  manitasts  and  Shippen  Exp<»t 
Declarations  (SEDs)  with  the  actual 
cargo  loaded.  Results  indicate  that  a 
significantly  low  level  of  compliance 
exists.  In  many  inrtanms,  caigo  is  not 
being  inchidad  on  the  manifoat  of  the 
vessel  actually  canying  it.  but  lathar  on 
the  tn.nl  tMt  of  a  veaaaT  departing  later. 
Exporters.  Ftaigfat  Forwarders,  NVOOCs 
and  Cairien  an  oeatfaig  manifoats  that 
reflect  <mly  the  SEDa  that  they  have  at 
hand,  rather  than  the  actual  cargo  on  the 


In  addition,  the  Cuatoms  Sarvica  and 
the  Bureau  of  the  Census  are  cmoaraed 
that  an  incraaaing  number  of  SEDs  are 
deficient  wfaaoUed.  The  agendas  find 
as  many  as  one  out  of  every  two  paper 
SEDs  contains  errors  of  omisaion  or 
commissiim. 

These  practices  hinder  Customs  in  Its 
efibrts  to  detect  violations  of  export 
laws.  They  also  result  in  inaccuracies  in 
the  trade  statistics.  Since  these  statisUcs 
are  utilized  in  sensitive  trade 
negotiations  and  important  econamic 
policy  decisions,  accuracy  is  criticaL 

The  principal  causa  of  these  problems 
are  the  failuns  of  axpotters  and 


forwarders  to  provide  complete  and 
accurate  SEDs  to  exporting  carriers  prior 
to  exportation.  As  a  resuh  of  the 
Outbound  Manifest  Survey,  the  Customs 
Service  and  the  Census  Bureau  jointly 
issued  Foreign  Trade  Statistics 
Regulation  ietter  number  165,  dated 
March  12. 1996  stating  our  concern  and 
spelling  out  the  responsibilities  of  the 
various  parties  to  the  export 
transactions. 

Both  the  Customs  Service  and  Census 
Bureau  feel  that  before  any  incieaaad 
enforcement  actions  are  taken,  we 
should  instruct  the  trade  community  in 
their  re£pon.-:ibilitiea  at  outbound 
compliance  workshops.  The  agencies 
anticipete  that  such  workshops  will 
begin  approximately  30  days  after 
release  of  this  notice.  These  workshops 
will  review  problems  currently 
encountered  with  the  reported  data, 
preaent  general  results  oil  the  Outtxnnd 
Manifest  Survey,  cover  specific 
outbound  regulations  and  requirements, 
provide  an  overview  of  the  Outbound 
Prtxxss  review,  and  provide  information 
on  the  Automated  Export  System  (AES). 

In  addition,  the  workshops  will 
outline  the  specific  actions  and 
programs  being  developed  to  incraaaa 
the  level  of  outbound  manifast  and  SED 
compliance.  Customs  and  Onaus  will 
be  preaanting  these  workshops  in 
various  ports  of  entry  during  the 
upcoming  months. 

After  an  appropriate  period  of  time, 
estimatsd  to  be  60  days  ham  the  start 
of  the  outbound  workahops.  Customs 
and  Census  eSorts  to  increase  manifest 
and  SED  oompUance  trill  begin.  This 
will  allow  the  trade  community  time  to 
review  internal  document  prepaistion 
and  filing  processes  and  pracdoea  and  to 
implement  any  necessary  changes 
reipiired  to  improve  compliance. 

[Mad:)uly3,1996. 
Falv|.Balah. 

Outbound  lYooBst  Owner.  US.  CUstooit 
Sarvica. 
IFK  Doc  96-18893  FUad  7-24-96;  •-.45  ami 


Thursday 
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Department  of 
Agrtcutture 

Food  Safety  and  Inspection  Service 

9  CFR  Part  304,  et  aL 
Pathogen  Reduetfon;  Hazard  Analysts  and 
Critical  Control  Point  (HACCP)  Systems; 
Final  Rule 
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OEPARTMEKr  OF  AOMCULTUHE 

Food  SaMy  and  ImpMtien  S«vtM 

•  CFIt  Farts  304, 300, 310,  no,  327. 
381, 410,  and  417 

IPecM  No.  93-01  «F] 


PMtwgan  (todudion;  Hazard  AiMlyala 
and  CriOcal  Control  Point  (HAOCP) 


AOENCV:  Food  Safety  and  Inspectian 
Service.  USDA. 

action:  Final  rule  with  request  for 
conunents. 


lY:  The  Food  Soiety  and 
Inspection  Service  (FSIS)  is  esUblishing 
requirements  applicable  to  meat  and 
poultry  esublishments  designed  to 
reduce  the  occurrence  and  numbers  of 
pathogenic  microorganisms  on  meat  and 
poultry  products,  reduce  the  ioddance 
of  foodbome  illness  assodatad  with  the 
consumption  of  those  products  and 
provide  a  new  framewodc  for 
modernization  of  the  currant  system  of 
meat  and  poultry  inspection.  The  new 
regulations  (1)  require  that  each 
establishment  develop  and  implement 
written  sanitation  standard  operating 
procedures  (SaniUtion  SOP's);  (2) 
require  regular  microbial  tasting  by 
slaughter  estobliahmenU  to  verify  the 
adequacy  of  the  establishments'  process 
controls  for  the  prevention  and  removal 
of  fecal  contaminatioo  and  aaaodatad 
bacteria:  (3)  establish  pathogan 
reduction  performance  standards  for 
SalmoneOa  that  slaughter 
estahllshmants  and  establishments 
producing  raw  ground  products  must 
maat;  and  (4)  require  that  all  meat  and 
pouhiy  establishments  develop  and 
implement  a  system  of  preventive 
controb  designed  to  improve  the  safety 
of  their  products,  known  as  HACCP 
(Hazard  Analysis  and  Critical  Control 
Poim«). 

OAKS:  Effective  Date:  July  25. 1906, 
however  these  rules  are  not  applicable 
until  the  dates  listed  below. 

Applicability  dates:  (1)  The  HACCP 
regulations  set  forth  in  9  C3TI  Part  417 
and  related  provisions  set  forth  in  9  CFR 
304, 327,  and  381  parts  will  be 
applicable  as  follows: 

•  bi  large  establishments,  daSnad  OS 
all  establishments  with  500  or  mote 
employees,  on  January  26, 1998. 

•  In  smaller  estabUshments,  defined 
as  all  establishmems  with  10  or  more 
employees  but  fe«n>r  than  500,  on 
January  25, 1990. 

•  In  very  small  astablisfameats, 
defined  as  all  establishments  with  fewer 


than  10  employaas  oramnialsales  of 
less  than  $2.5  million,  on  January  25 
2000. 

(2)  The  Sanitation  SOFs  leguladons 
set  forth  in  9  CFR  416  will  be  appUcaUe 
on  January  27, 1997. 

(3)  The  E.  coli  process  cootnl  tasting 
regulations  set  forth  in  9  CFR  310.2S(a) 
and  381.g4(a)  will  be  appUcabb  on 
January  27. 1097. 

(4)  llM  Salmonella  pathogen 
teductian  performance  standards 
regulations  set  forth  in  9  CFR  310.25(b) 
and  9  CFR  381.94(b)  will  be  applicable 
simultaneously  with  applicability  dates 
for  implementation  of  HACCP. 

Conunents:  Comments  on  specified 
technical  aspects  of  the  final  regulations 
must  be  received  on  or  before 
September  23. 1996.  With  respect  to  the 
HACCP  final  regulations,  FSIS  requests 
comments  by  November  22, 1906. 
MNMCSSES:  Submit  one  original  and 
two  copies  of  written  comments  to:  FSIS 
Docket  Clerk.  OOCKCT  toa-OlOF,  U.S. 
Department  of  Agriculture,  Food  Soibty 
end  Iiupection  Service,  Room  4352. 
1400  Independence  Avenue,  S.W., 
Washington,  DC  20250-3700.  All 
comments  submitted  on  this  rule  will  be 
available  for  public  inspection  in  the 
Docket  Clerk's  Office  between  8:30  ajn. 
and  1:00  p.m..  and  2:00  p.m.  and  4:30 
p.m.,  Monday  through  Friday.  Tlie 
references  and  baseline  surveys  dted  in 
this  doctmient  are  available  for 
inspectiao  in  the  FSIS  Docket  Room. 
FOR  Fwmm  wtmmmvtm  contact:  (i) 

GENERAL:  Dr.  Judith  A.  Segal,  Dlrvctor. 
Policy.  Evaluation,  and  Planning  staff 
(202)  720-7773:  (2)  MICROBIAL 
TESTING:  Patricia  F.  Stolfc,  Acting 
Deputy  Administrator,  Science  and 
Technology,  (202)  205-0699. 

•Wn^aBfTARY  MronMTMN: 

OhIaiaiaS  Coytaa  aTTU*  DocmaM: 

An  electnmic  vsndon  of  this 
document  is  available  on  the  Internet 
bam  the  Fsderal  Ragfeiar  at 
www.access.gpo.gov/su_doca/ac8i/ 
acesl40.html.  Paper  or  diskette  otmiea 
of  this  document  may  be  ordered  from 
the  Nattonal  Technical  InfarmaUon 
Servlca  (NTIS),  U.S.  Department  of 
Cammerce,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  For  a  complete 
copy  of  this  document  orders  must 
ninence  NTIS  accession  number  PB96- 
177613  (paper  copy)  and  PB96-50216e 
(disk  copy).  For  a  copy  of  the  preamble 
and  rule,  the  individual  appendices, 
and  the  impact  assessment  refenoca  the 
following  NnS  accaesion  numbers: 
PBg6-177621  (praamble  and  rule  only) 
PB96-177630  (Appendix  A),  PB96- 
177647  (Appendix  B),  PB96-177e54 
(Appendix  C),  PB0e-177e62  (Af^Mndix 


D).  PB96-177670  (Appendix  E),  PB96- 
177688  (Appendix  F),  PB96-177696 
(Appendix  G).  and  PB96-1 77704 
(impact  aasesament).  For  telephone 
orders  or  more  information  on  placing 
an  order,  call  NTIS  at  (703)  487-4650 
for  regular  service  or  (800)  553-NTIS  for 
rush  service.  Dial  (703)  321-8020  with 
a  modem  or  Telnet  iedworld.gov  to 
access  this  document  eledronically  for 
ordering  and  downloading  via 
FedWorld.  For  technical  assistance  to 
access  FedWorld.  call  (703)  487-4608. 

TaUe  af  CoBlenU 

I.  Background 
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LBaGhgranad 

Overview  of  FSIS  Pood  Safety  Goal  and 
Strategy 

The  mission  of  the  FSIS  is  to  ensure 
that  meat,  poultry,  and  egg  products  are 
safe,  wholesome,  and  properly  marked, 
labeled,  and  packaged.  Ragardiiig  meat 
and  poultiy,  FSIS  currently  cairiea  out 
iU  food  safety  responsibility  primarily 
by  """■g'"B  an  inspecUpn  program 
within  meet  and  pcultry  slaughter  and 
prooaaaing  estabUihaients.  This 
program  relies  heavily  on  FSIS 
inspactore  to  detect  and  correct 
eatabllahment  sanitation  axu)  food  safety 
problems. 

Recent  outbreaks  of  foodbome  illness 
and  studies  conducted  over  the  past 
decade  by  the  NaUonal  Academy  of 
Sdences  (NAS).  the  U.S.  General 
Accounting  Office  (GAO),  and  FSIS 
itself  have  eetablished  the  need  for 
fundamental  change  in  the  FSIS  meat 
and  poultry  inspection  program  to 
improve  food  nfety,  reduce  the  risk  of 
foodbome  illn«w  in  the  United  Slates. 


and  maka  better  use  of  the  Agency's 
resources. 

FSIS  has  embarked  on  a  broad  eff(»t 
to  bring  about  the  necessary  changes  in 
its  program.  In  the  preamble  to  the 
"Pathogen  Reduction:  Hazard  Anolyais 
Critical  Control  Point  (HACCP) 
Systems"  propoeed  rule,  published  in 
the  Federal  lagistar  of  February  3. 1995 
(Docket  (93-016P,  60  FR  6774;  hereafter 
"Pathogen  Raduction/HACCP 
proposal").  FSIS  traced  the  origins  of  its 
currant  program,  described  ttxuy's  food 
safety  challenges,  and  outlined  a  new 
food  safety  strategy  for  meat  and  poultry 
products.  In  that  document,  FSIS 
propoeed  new  regulations  to  mandate 
adoptian  within  meat  and  poultry 
establishments  of  HACCP,  a  sciepce- 
'  based  process  control  system  for  food 
safety. 

The  HACCP  requirement  and  other 
food  safety  measures  proposed  by  FSIS 
in  the  Pathogen  Reduction/HACCP 
proposal  were  motivated  by  the  critical 
need  to  fill  e  gap  in  the  current 
reguhition  and  inspection  system  and 
the  lack  of  adequate  measures  to  adtbeas 
the  problem  of  pathogenic 
microorgaidsms  on  rew  meet  and 
poultnr  products. 

Such  bacteria,  including  Salmonella, 
S.  coli  0157J17,  Compy/obocterand 
Listeria  monocytogene!,  are  aignificant 
food  safety  hazards  asaociatad  with 
meat  and  poultry  products.  FSIS 
estimates  that  the  contaminatioo  of  meet 
and  poultry  products  with  these  bacteria 
results  annually  in  as  many  as  4,000 
deeths  and  5,000,000  illnesses. 

FSIS  stated  dia  goal  of  its  food  Mfaty 
mategy  and  propoeed  Pathogan  Reduction/ 
HACCP  rnilatfana  as  follows:  FSIS  believea 
its  food  ssfe^goal  should  be  to  ledooa  the 
risk  of  faodboma  iUaaaa  aaaodatad  with  the 
oonaumption  of  meat  and  poultry  products  to 
tiia  ■'««»*™'""  extant  poaslbia  by  ensuring 
that  appropriata  and  feasible  measures  are 
lakaa  at  each  step  in  the  faod  production 
pi  i.neM  when  hazards  can  enter  and  where 
pcooadures  and  tachnokgias  exist  or  can  be 
developed  to  prevent  lbs  hazard  or  reduce 
&»  liksllhood  It  will  occur  (60  FR  67e5|. 

In  establishing  this  goal.  FSIS 
racogiUzed  that  no  sii^  technological 
or  procedural  soluUmi  exists  for  the 
problem  of  foodbome  illness  and  that 
the  Agency's  food  safety  goal  would  be 
achieved  only  through  continuous 
efioits  to  improve  hazard  identification 
and  pievwition. 

Tbe  food  safety  strategy  FSIS  outlined 
in  die  Pathogen  Reduction/HACCP 
proposal  induded  the  following  major 
elements:  (1)  pitnrisions  lor  (yttamatic 
prevention  of  biological,  chain iral,  and 
physical  hazards  tluough  adoption  by 
meat  and  poultry  estabUahments  of 
sdence-bued  process  control  sjrstems: 
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(2)  toigeted  effoits  to  contiol  and  reduce 
bannful  bacteria  on  raw  meat  and 
poultry  products;  (3)  adoption  of  food 
safety  perfoimance  standards  that 
provide  incentives  for  innovation  to 
improve  food  safety  and  to  provide  a 
measure  of  accountability  for  achieving 
accapuble  food  safety  leiults:  (4) 
removal  of  imneceasary  regulatory 
obstacles  to  innovation:  and  (5)  eSbrts 
to  address  hazards  that  ante  throughout 
the  food  safety  continunm  bom  brm  to 
table. 

FSIS  also  stressed,  as  a  central  theme 
of  its  strategy,  a  need  to  clarify  and 
strengthen  the  responsibilities  of 
estabushments  for  maintaining  afiiBctive 
sanitation,  following  sound  food  safety 
prtxsdures.  and  achieving  acceptable 
food  safety  results. 

FSIS  Begulatory  Proposals 

FSIS  proposed  HACCP  as  the 
organizing  structure  for  its  food  safiaty 
program  because  HACO>  is  the  optimal 
framework  for  building  scieac»4)ased 
process  oontrol  to  prevent  food  safety 
naxards  into  food  production  systems. 
HAOCP  also  focuses  FSIS  inspection  on 
the  most  significant  hay^rde  and 
controls. 

To  complement  HACCP.  FSIS 
proposed  to  establish,  for  the  fint  time, 
food  safety  performance  standards  for 
pathogenic  microorganisms  on  raw  meat 
and  poultry  products,  initially  as 
"interim"  targets  for  the  reduction  of 
Salmonella  contamination  of  raw 
carcasses  and  raw  ground  meat  and 
poultry  products.  These  performance 
standards  would  measure  whether 
HACCP  systems  are  working  effectively 
to  address  food  safety  hazards.  FSIS 
proposed  to  require  that  establishments 
conduct  daily  microbial  testing  for 
Salmonella  to  verify  achievement  of  the 
"targets." 

FSIS  also  proposed  three  near-term 
measures  to  speed  progress  on 
controlling  and  reducing  pathogenic 
microorganisms  on  raw  products  during 
the  proposed  three  year  phase-in  of 
HACCP.  These  proposed  measures  were: 
(1)  a  requirement  that  all  establishments 
adopt  and  implement  sanitation 
standard  operating  procedures 
(Sanitation  SOP's);  (2)  a  requirement  , 
that  all  slaughter  establishinents  use  at 
least  one  eHective  antimicrobial 
treatment  to  reduce  harmful  bactraia; 
and,  f  3)  standards  for  cooling  red  meat 
carcasses  to  prevent  the  growth  of 
harmful  bacteria. 

FSIS  Regulatory  and  Inspection  Reform 
Plans 

In  the  Pathogen  Reduction/HACCP 
proposal,  FSIS  acknowledged  that  it 
must  do  more  than  mandate  HACCP  and 


other  new  regulatory  raquireraents  in 
order  to  achieve  its  food  safety  goals. 
FSIS  must  also  reform  its  existing 
regulations,  policies,  and  directives  to 
be  consistent  with  HACCP  principles 
and  with  the  Agency's  intention  to  rely 
more  heavily  on  performance  standards. 
Current  FSIS  regulatory  requirements 
and  procedures  are  generally  highly 
detailed  and  prescriptive.  They  specify, 
for  example,  precise  cooking  time-and- 
temperature  combinations  for  many 
products.  Current  regulations  often 
assign  to  FSIS  responsibility  for  the 
means  used  by  establishments  to 
produce  safe  food  in  a  sanitary 
environment  (e.g.,  FSIS  requires  that 
fecility  blueprints  and  equipment 
receive  Agency  approval  before  use). 

As  part  of  its  regulatory  reform 
initiative.  FSIS  has  undertaken  the 
conversion  of  current  command-and- 
control  regulations  to  performance 
standards.  Conunand-and-control 
regulations,  and  the  Irupection  System 
Guide  that  FSIS  inspectocs  use  to 
enforce  thoee  regulations,  resulted  from 
the  perceived  need  to  achieve 
uniformity  among  federally  inspected 
meat  and  poultry  establishments. 
Technological  advances  introduce  a 
new  imperative,  however.  If 
establishments  are  to  innovate,  using 
new  technologies  to  improve  food 
safety,  they  catuiot  be  impeded  by  a 
one-size-fita-all  regulatory  system. 
Under  contemporary  conditions, 
affording  establishments  the  flexibility 
to  make  establishment-specific 
dednons  outweighs  the  advantages  of 
uiiifbnnly  applicable  rules.  Recognizing 
this,  FSIS  is  changing  irupection  to 
meet  the  needs  of  the  new  regulatory 
system. 

Under  the  coitutiand-and-control- 
based  system,  the  inspector  assumed 
responsibility  for  "approving" 
production-associated  decisions.  Under 
the  new  system,  industry  assumes  full 
responsibility  for  prtxiuction  decisions 
and  execution.  FSIS,  having  set  food 
safety  standards,  monitors 
establishments'  compliance  with  those 
standards  and  related  requirements  and 
under  HACCP,  verifies  process  control 
and  pathogen  reduction  and  control. 
The  number  of  inspection  tasks  will  be 
reduced,  so  that  inspectors  can  focus 
more  attention  on  areas  of  greatest  risk 
in  the  meat  or  poultry  production 
system  within  each  establishment. 

With  the  shift  to  HACCP  and  greater 
reliance  on  performance  standards, 
establishments  will  be  afforded  greater 
autonomy  in  decision-making  affecting 
their  own  operations  and.  in  return,  be 
expected  to  take  responsibility  for 
setting  up  site-  and  product  appropriate 
process  control  measures  to  achieve 


FSIS-established  performance 
standards.  This  approach,  which  is 
intended  to  increase  both  the  incentives 
and  the  flexibility  establi<ihment5  need 
to  innovate  and  improve  food  safety, 
requires  a  complete  review  and 
overhaul  of  the  "coitunand-and-carUrol" 
requirements  and  procedures  in  current 
FSIS  regulations,  policies,  and 
directives. 

HACCP-based  food  safety  strategies 
and  performance  standards  also  require 
important  changes  in  FSIS's  approach  to 
inspection.  FSIS  intends  to  clarify  the 
respective  responsibilities  of  FSIS 
inspectors  and  establishment 
management. 

In  the  Federal  Register  of  December 
29,  1995  (60  FR  67469),  FSIS  pubUshed 
an  advance  notice  of  proposed 
rulemaking  (ANPR)  and  additional 
rulemaking  proposals  describing  the 
Agency's  strategy  for  the  regulatory  and 
'  inspectional  reform  required  to  achieve 
the  changes  required  for  consistency 
with  HACCP.  These  changes  will  be 
accomplished  before  establishments  are 
required  to  implonant  HAOCP. 

Chai^  Within  FSIS 

Finally,  achieving  the  Agency's  food 
safety  goals  will  require  substantial 
change  writhin  FSIS  itself,  as  the  roles  of 
establishments  and  Federal  inspectors 
are  realigned  to  accord  with  the  HACCP 
pbiloeophy.  The  scope  of  FSIS's  food 
safafy  activities  will  also  extend  beyond 
slaughter  and  processing  establishments 
to  include  new  preventive  apprt)ache8 
to  hazards  that  occur  during 
transportation,  distribution,  and  retail, 
restaurant  or  food  service  sale  of  meat 
and  poultry  products. 

This  expansion  of  the  Agency's  roles 
will  require  substantial  training  and 
redeployment  of  employees,  and  will 
place  an  enormous  strain  on  agency 
resources.  To  meet  these  challenges, 
FSIS  has  conducted  a  lop-lo-bottom 
review  of  its  regulatory  roles,  resource 
allocation  and  organizational  structure. 
Reports  prepared  by  FSIS  employee* 
containing  analysis  and 
recommendations  on  these  topics  were 
described  and  made  available  for  public 
comment  in  the  Federal  Register  of 
September  12, 1995  (60  FR  47.M6).  FSIS 
will  be  makiiig  the  fundamental  internal 
changes  required  to  successfully  carry 
out  iU  HACCP-based  ferm-to-table  food 
safety  strata^.  These  changes  within 
FSIS,  which  include  a  ma)or 
reorganization  of  the  Agency,  will 
ensure  that  FSIS  is  using  its  resources 
to  improve  food  safety  consistent  with 
its  new  regulatory  framework. 
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The  fSfS  Pathogen  Reduction/HACXy 
Rulemaking  Process 

Recognizing  that  HACCP  and  other 
regulatory  requirements  oootained  iri 
the  Pathogen  Reductian/HACO* 
proposal  are  port  of  a  brood  overhaul  of 
the  i'SIS  regulatory  program,  and 
involve  important  chariges  in  the 
responsibilities  of  meet  and  poultry 
establishments,  FSIS  has  conducted  a 
thorough  and  interactive  rulemaking 
pioosn.  The  Agency's  goal  has  been  to 
provide  many  opportunities  for 
submission  by  the  public  of  both  written 
and  oral  corrunents  and  for  intetclunge 
between  FSIS  and  interested  parties  on 
the  many  major  policy  and  technical 
issues  involved  in  the  reform  of  meat 
and  poultry  inspection. 

The  initial  comment  period  was  120 
days,  which  FSIS  subseqtiently 
extended  for  an  additiotial  30  days  and 
later  reopened  for  another  95  days. 
During  this  period.  FSIS  held  seven 
informational  briefings,  three  scientific 
and  technical  conferences,  a  two-day 
public  hearing,  a  scoping  session  and 
six  issue-focused  public  meetings,  a 
Federal-State  coruarence,  and  a  Food 
Safety  Fonun.  Extensive  oral  comments 
were  tranacribed  and  included  with 
written  comments  in  the  record  of  this 
rulemaking.  A  brief  sununary  of  the 
various  pi&lic  meetings  follows. 

Seven  Information  Briefingf 

Initially,  FSIS  held  informational 
briefings  in  seven  cities  across  the 
country  to  explain  the  Pathogen 
Reduction/HACCP  proposal  to  the 
public  and  to  answer  questions.  A  panel 
of  FSIS  officials  and  scientists  provided 
information  on  the  proposed  regulations 
and  answered  questions.  These  briefings 
were  not  intended  to  solicit  comments, 
but  to  help  interested  parties  prepare 
themselves  to  comment  on  the  Pathogen 
Reduction/HACCP  proposal.  These 
briefings  were  held: 
March  7, 1995:  Oakland,  California 
March  14, 1995;  Dallas,  Texas 
Match  16, 1995;  Chicago,  Illinois 
Watch  21, 1995;  Atlanta,  Georgia 
March  23, 1995;  New  York,  New  York 
March  30, 1995;  Washington,  O.C 
May  22, 1995;  Kansas  City,  Kansas 

The  Kansas  City  session  included  an 
informational  briefing  and  public 
meeting  for  owners  and  representatives 
of  small  meat  and  poultry 
establishments  and  other  affected  small 
businesses  to  discuss  the  Pathogm 
Reduction/HACCP  proposal.  At  the 
meeting,  many  small  business  owners 
said  that  the  Pathogen  Reduction/ 
HACCP  proposal  tiight  eventually 
inhibit  amaU  businesses  from  competing 
with  larger  entitiss  because  the  rsnilling 


additional  costs  could  be  borne  more 
easily  by  larger  companies.  Three 
Directors  of  State  Meat  and  Poultry 
bupection  Programs  stated  their  views 
that  the  Pathogen  Reduction/HACCP 
proposal  might  have  a  negative  impact 
upon  the  snull  businesses  for  which 
they  provide  inspection.  Consumers 
requested  that  FSIS  base  its  decisions  on 
the  Pathogen  Reduction/HACCP 
proposal  not  on  industry  impacts,  but 
on  what  will  best  protect  the  public 

Three  Scientific  and  Techniail 
Conferences 

FSIS  held  three  sdentific  and 
technical  conferences  to  foster  the 
development  of  beneficial  new  food 
safety  technologies,  to  fill  gaps  in 
scientific  knowledge,  and  to  ensure  that 
the  Agency  had  the  best  scientific 
information  available  for  the 
rulemaking.  Concerned  that  the  typical 
rulemaking  process  would  not  elidt  this 
information,  the  Agency  invited  experts 
on  relevant  sub)ects  to  the  meetings, 
which  were  open  to  all  interested 
parties. 

The  first  conference,  titled  "New 
Tet^ology  to  Improve  Food  Safety," 
was  held  April  12-13,  1995,  in  Chicago, 
Illinois.  This  conference  explored  the 
available  technology  that  might  be 
introduced  into  the  prtxiuction  and 
manuiacturing  of  meat  and  poultry 
[noducb  to  control  E.  coli  Ol57:H7  and 
other  harmful  pathogens  in  the  food 
supply.  Participants  included  members 
of  industry,  acadsmia,  research 
organizations,  and  consumers. 
Additionally,  Govenunent 
representatives  from  non-food  Federal 
regulatory  agencies  discussed 
technology  development  end  transfiir  in 
other  industries.  FSIS  discussed  how  it 
emphasized  and  encourages  the 
approval  and  introduction  of  new 
technologies. 

The  second  conference,  titled  "The 
Role  of  Microbiological  Testing  in 
Verifying  Food  Safefy,"  was  held  May 
1-2. 1995,  in  Philadelphia, 
Petmsylvania.  This  meeting  explored 
scientific  issues  related  to  the  use  of 
microbiological  testing  for  verifying 
meat  and  poultry  safety.  Six  persons 
were  invited  to  present  discussions 
relating  to  the  use  and  limitations  of 
microbiological  testing  in  ensuring  food 
safMy.  Twelve  representatives  from 
academia,  consumer  groups,  industry, 
and  exporting  countries  also  presented 
talks  on  the  concepts  and  methods  for 
microbiological  testing  that  appeared  in 
the  proposed  regulation.  During  the 
conunent  period  following  the 
presentations,  15  people  commented  on 
the  subjects  coveted  at  the  meeting  and 
in  the  proposed  regulation. 


The  third confaience,  Utlad  "An 
Evaluation  of  the  Role  of 
Microbiological  Criteria  in  Establishing 
Food  Safety  Perfoimance  Standards  in 
Meat  and  Poultry  Products,"  was  bald 
May  lfr-19, 1995,  in  Washington,  D.C 
It  explored  the  use  of  microbioUigical 
criteria  to  estaMisb  food  safety 
performance  standards  for  meal  ^d 
poultry  products.  Participants  genoially 
agreed  that  HACCP  is  an  effective 
approach  to  controlling  microbiologicai 
hazards  in  foods,  and  that  government 
and  industry  must  work  together  to 
establish  microbiological  criteria. 
sampling  plans  and  training  for  food 
safety  performance  standards.  Most 
conunenters  agreed  that  the  use  of  an 
indicator  organism  is  effective  to 
fiicilitate  and  monitor  the  reduction  of 
microbiological  contamination  in  meat 
and  poultry  products.  Diverse  opinions 
were  epcpressed  on  which  indicator 
organisms  should  be  chosen  for  each 
type  of  product. 

Public  Hearing 

On  May  30  and  31, 1995,  FSIS  held 
a  public  hearing  in  Wadiington,  D.C,  on 
theproposed  rule. 

Thirty-seven  persons  presented 
comments  at  the  2-day  hearing.  Issues 
and  viewpoints  varied  greatly.  For 
instance,  requests  were  made  to  keep 
carcass-by-carcass  inspection,  but  it  was 
suggested  thai  organoleptic  Inspection  is 
oi^ated.  While  there  was  support  for  a 
HACCP  system,  many  suggestions  were 
made  for  changes  in  specific  pails  of  the 
proposal,  particularly  microbial  testing 
and  antimicrobial  treatments.  Several 
commenters  described  their  personal 
experiences  with  foodbome  illness. 
Small  business  ovmers  and  their 
representatives  commented  on  the 
potential  Bnnnrinl  burdens  that  might 
result  from  the  Pathogen  ReducUoii/ 
HACCP  proposal. 

Federal-State  Relations  Conference 
As  part  of  the  annual  meeting  of 
Directors  of  State  Meat  and  Poultry 
Inspection  Prograins,  FSIS  held  a 
"Federal-State  Relations  Conference," 
August  21-23, 1995.  in  Washington, 
D.C  This  meeting,  in  which  the 
National  Association  of  Stale 
Departments  of  Agriculture  participated, 
provided  an  opportunify  for 
representatives  from  State  govenunent 
to  engage  in  an  open  exchange  with 
senior  USDA  officials  on  the  Pathogen 
Reduction/HACCP  proposal.  In  addition 
to  Slate  Directors,  the  meeting  included 
representatives  from  State  Departments 
of  Agriculttue.  State  Health 
Departments  and  local  food  safety 
enforcement  agencies;  additionally,  the 
Food  and  Drug  Administration  (FDA) 
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and  tfaa  Association  of  Food  and  Drug 
Offidab  were  participants.  These 
parties  racognixed  a  need  to  better 
protect  the  public  by  optimizing  the  um 
of  available  resources.  State  agency 
representatives  discussed  the  need  for 
better  ootHdInation  within  their  own 
States  and  with  the  Federal  Government 
to  prevent  foodboine  illneas  outbreaks. 
Improved  food  handling  education  for 
industry  and  consumers  was  seen  as  one 
of  the  primary  ways  to  improve  Caim-to- 
table  food  safety. 

Scoping  Session  and  Six  Istue-Focused 
Meetings 

By  late  August.  FSIS  had  received 
more  than  6.800  comments  on  the 
Fsdaral  lagialar  notice,  in  addiUon  to 
the  input  obtained  at  the  meetings  and 
the  hearing.  All  this  infdnnation  raised 
new  issues  and  modified  Agency 
thinking  in  some  areas.  In  order  to  share 
new  information  and  current  thlnlrii^ 
with  its  constituencies,  FSIS  held  six 
issue-focused  public  meetings  on  the 
proposed  rule  and  accepted  written 
comments  from  those  unable  to  attend. 
The  meetingB  were  announced  in  the 
Fadaral  la^atv  (60  FR  45380: 
Thursday,  August  31. 1995)  and  held  at 
USDA,  Washington.  D.C,  on  September 
13. 14,  15.  27.  28.  and  29. 1995. 

FSIS  framed  an  agenda  for  the 
meetings  and  provided  issue  papers 
dasoibing  current  Agency  thinking  on 
the  propoaed  rule.  Betore  die  issue- 
focused  public  meetings,  FSIS  held  a 
public  scoping  session  on  August  23. 
1995.  to  ensure  that  all  parties  had  an 
opportunity  to  suggest  issues  for  the 
agenda. 

The  issue  pspers  provided  at  the  six 
issue-focused  public  meetings  were 
published  in  the  Federal  li^iatar  (60 
FR  54450;  Tuesday,  October  24. 1995). 
Food  Safety  Forum 

A  Food  Safety  Forum  chaired  by 
Secretary  Glicbnan  was  held  on 
November  B,  1995  to  discuss  food  safety 
reform  issues  beyond  the  specific  issues 
raised  by  the  (Hoposed  Pathogen 
Reduction/HAtXP  proposal.  The  forum 
agenda  included  topics  such  as:  (1) 
whether  legislative  changes  to  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  were  needed:  (2)  how  FSIS  could 
improve  food  safety  by  organizational 
change,  regulatory  reform,  reliance  on 
user  fees,  effective  resource  allocation 
and  other  means:  (3)  cooperation 
between  USDA  and  State  inspection 
programs;  and  (4)  government  and 
private  sector  roles  in  consumer 
education  regarding  safe  food  handling 
practices.  A  transcript  of  the  forum  has 


bam  included  in  the  record  for  this 
Tulamaking. 

Fann-Io-TaUe  Strategy 

In  the  preamble  to  its  Pathogen 
ReductiaD/HACXI'  proposal.  FSIS 
presantad  a  atntagy  for  the  control  of 
food  safety  hazards  throughout  the 
ocotinuum  of  animal  prodiJKtion  and 
slau^tar.  and  the  processing, 
distributian,  and  sale  of  meat  and 
poultry  products.  FSIS  has  historically 
focused  on  the  manubcturing  of  meat 
and  poultry  products  through  Its 
inspection  program,  but  the  Agency's 
public  health  mandate  requires  that  the 
Agency  also  consider  pi»-  and  post- 
praossaing  hazards  as  part  of  a 
coniprehensive  strategy  to  prevent 
foodooree  illness. 

This  farm-to-table  food  safigty  strategy 
is  founded  on  three  principles: 

•  Haiarda  that  could  result  in 
fbodbome  ilbiees  arise  at  each  stage  in 
the  ferm-to-table  continuum:  animiil 
production  and  slaughter,  and  the 
prooessing,  transportation,  storage  and 
retail,  reataunnt  or  food  service  sale  of 
meat  aiul  poultry  products.  Each  stage 
presents  hazards  of  pathogen  and  other 
contamination  and  each  provides 
opportunities  for  minlmiTing  the  ethct 
of  those  hazards. 

•  Tboee  in  control  of  each  segment  of 
the  £um-to-lable  continuum  bear 
responsibility  for  identifying  and 
preventing  or  reducing  food  safety 
hazards  that  are  under  their  operational 
control. 

•  Ttie  Agency's  public  health 
mandate  requiiee  that  it  address 
foodborne  illness  hazards  within  eech 
segment  of  the  food  production  chain 
and  implement  or  encourage 
prsveotative  strategies  that  improve  the 
whole  system. 

FSIS  remains  committed  to  a  Earm-to- 
table  food  safety  strategy  based  on  these 
principles.  To  address  hazards  arising 
within  slaughter  and  processing 
establishments.  FSIS  proposed  and  is 
adopting  in  this  rule  significant  new 
regulatory  measures.  Improving  food 
safety  before  the  animals  reach  slaughter 
establishments  will  require  a  different 
approach.  The  preamble  to  the  Pathogen 
Reduction/HACCP  proposal  stated  that 
FSIS  will  be  cooperating  with  animal 
producers,  scientists  in  academia,  the 
Animal  and  Plant  Health  Inspection 
Service  and  other  govemmanl  agencies 
to  develop  and  foster  food  safety 
measures  that  can  l>e  taken  on  the  farm 
and  through  marketing  chaimels  to 
decrease  public  health  hazards  in 
animals  presented  for  slaughter.  Within 
this  context,  the  voluntary  application 
of  food  safety  assurance  programs  based 
on  HACXP  principles  can  be  useful  in 


establishing  risk  reduction  practices  on 
the  farm  aiid  through  intermediate 
maiksting  stages  to  control  and  reduce 
{latluMn  haztuds  at  slaughter. 

FSIS  expects,  within  the  limits  of 
available  resources,  to  serve  as  a 
facilitator  and  coordinator  of  research 
and  other  activities  designed  to 
snoouragB  development  and 
implementation  of  animal  pitxluction 
tsdmologies  and  practices  that  can 
improve  food  safely.  FSIS  also  Intends 
to  oSsr  its  expertise  to  assist  State 
health  and  apicultural  officials,  when 
requested,  during  outbreak 
investigations  of  foodborne  illnesses  to 
leem  more  about  potential  risk  fectors. 
FSIS  does  not  intend  nor  is  FSIS 
authorized,  to  mandate  production 
practices  on  the  farm,  but  does  expect 
that  continued  pubhc  concern  about 
fbodbome  pathogens  and  adoption  of 
HACCP  and  food  safety  performance 
standards  within  slaughter  and 
processing  establishments  will  increase 
incentives  for  improving  food  safety 
practices  at  the  animal  production  level. 

The  post-processing  transportation, 
storage,  and  retail,  restaurant  or  food 
service  sectors  are  also  important  links 
in  the  chain  of  responsibility  for  food 
safety.  In  these  areas,  FDA  and  State  and 
local  governments  share  authority  and 
responsibiUty  for  oversight  of  meat  and 
poultry  products  outside  of  ofBdal 
establishments.  FSIS  and  FDA  are 
collaborating  in  the  development  of 
standards  governing  the  safety  of 
potentially  hazardous  foods,  including 
meat  and  poultry,  eggs,  and  seafood, 
during  transportation  and  storage,  with 
particular  emphasis  on  proper  cooliiig 
to  minimize  the  growth  of  pathogenic 
microorganisms,  and  on  diadosure  of 
prior  cargoes  in  transport  vehicles.  This 
effort  will  be  discussed  in  a  forthcoming 
advance  notice  of  proposed  rulemaking. 

In  the  retail,  restaurant  and  food 
service  areas,  FSIS  and  FDA  are  %vorking 
in  concert  tvith  State  and  local  food 
regulatory  officials  to  foster  adaption  of 
updated,  uniform,  science-hosed 
standards,  including  mandates  for 
HACCT  process  controls  for  hig^-risk 
processing  and  packaging  operations. 
State  and  local  authorities  have 
assumed  primary  responsibility  for  food 
safety  oversight  of  retail,  restaurant  and 
food  service  operations,  but  FSIS  and 
FDA,  working  through  the  Conference 
on  Food  Protection  and  other 
collaborative  mecharusms,  provide 
expertise  and  leadership  to  support 
local  authorities  and  foster  development 
of  sound  food  safety  standards  and 
practices  nationwide.  FSIS  is 
cooperating  with  FDA  to  update  the 
Food  Code,  a  set  of  model  ordinances 
recommended  for  adoption  by  the 


FedewJ  Regjgtw  /  Vol.  61.  No.  144  /  Thuraday.  July  25.  1996  /  Rules  and  Regulations        3M11 


States,  to  ensure  meat  and  poultry  safety 
is  adequately  addressed  in  retail, 
restaurant  and  food  service  settings. 

Even  as  progress  is  made  in  reducing 
contamination  of  food  by  harmful 
bacteria  and  other  safety  hazards  at  the 
production,  processing  and  subsequent 
commercial  stages  of  the  farm-to-table 
continuum,  it  will  remain  critically 
important  that  individual  consumere 
follow  safe  food  handling  practices. 
Proper  storage,  preparation,  and  cooking 
of  meat  and  poultry  products  are 
essential  to  achieving  the  goal  of 
reducing  the  risk  of  fbodbome  illness  to 
the  maximum  extent  possible.  FSIS 
intends  to  augment  its  food  handler  and 
consumer  education  efforts  by 
expanding  its  collaboration  with  the 
meat  and  poultry  industry,  other 
govenunent  agendes,  consumer  and 
public  interest  grou[>8.  educaton.  and 
the  media  to  effectively  develop  and 
deliver  food  safety  education  and 
information  to  the  public. 

The  HACCP  requirements  and  other 
regulations  FSIS  is  adopting  in  this  final 
rule  will  ensure  that  ins{>ected 
establishments  are  taking  appropriate 
measures  to  reduce  hazainis  at  critical 
stages  where  the  risk  of  initial 
contamination  is  greatest,  llie  public 
health  benefits  of  these  measures, 
however,  are  only  a  part  of  a 
comprehensive  food  safety  strategy  that 
seeks  to  minimize  hazards  throughout 
the  ferm-to-table  continuum. 

General  Overview  of  the  Comments  and 
the  Final  Rule 

HACX3>  and  Performaiu»  Standards 

The  FSIS  proposal  to  require  adoption 
of  HACCP  in  meat  and  poultry 
establishments  was  widely  endDrsed  by 
comments  from  large  and  smaU 
businesses,  the  sdentific  and  public 
health  communities,  consumere.  and 
public  interest  organizations. 
Commentera  strongly  supported  the 
concept  that  meat  and  poultry 
establishments  should  systematically 
build  sdence-based  food  safety 
measures  into  their  production 
processes  following  the  seven  HACCP 
prindples  developed  by  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Food  (NACMCF).  Although 
many  commentera  requested 
clarification  of  bow  FSIS  intends  to 
implement  HACCP  and  conduct 
inspection  under  HACCP,  the  prindpal 
critical  comments  concerned  costs  and 
the  practicality  of  using  HACCP  in  very 
small  establishments.  FSIS  is  adopting 
the  HACCP  requirements,  baaed  on  the 
NACMCF  prindples.  essentially  as 
proposed. 


From  a  food  safety  standpoint,  the 
most  important  objective  of  this 
rulemaking  is  to  build  into  food 
production  processes,  and  into  the 
system  of  FSIS  regulation  and  oversight, 
effective  measures  to  reduce  and  control 
harmful  bacteria  on  raw  meat  and 
poultry  products.  This  mil  not  by  itself 
solve  the  problem  of  foodbome  illness 
assodated  with  meat  and  poultry 
products.  Effective  measures  are  needed 
throughout  the  farm-to-table  continuum, 
but  this  rulemaking  will  fill  the  most 
critical  gap  in  the  current  system  of 
meat  and  poultry  inspection.  While 
products  sold  in  cooked  or  otherwise 
ready-to-eat  forms  are  currently  subject 
to  controls  and  regulatory  standards 
designed  to  eliminate  harmful  bacterie, 
products  sold  raw  are  not  currentiy 
subjed.  as  a  general  matter,  to  any  such 
controls  or  standards. 

FSIS  has  concluded  tiiat  HACCP- 
t>ased  process  control,  combined  with 
appropriate  food  safety  performance 
standards,  is  the  most  effective  means 
available  for  conlTolUng  and  reducing 
harmful  baderia  on  raw  meat  and 
poultry  products.  HACCP  provides  the 
framework  for  industry  to  set  up 
science-based  process  controls  that 
establishments  can  validate  as  eSsctive 
for  controlling  and  reducing  harmful 
baderia.  Performanis  standards  tell 
establishments  what  degree  of 
effectiveness  their  HACCP  plaiu  will  be 
expeded  to  achieve  and  provide  a 
necessary  tool  of  accountability  for 
achieving  acceptable  food  safety 
performance.  Sdence-based  process 
control,  as  embodied  in  HAOCP,  and 
appropriate  performance  standards  are 
inextricably  intertwined  in  the  Agency's 
regulatory  strategy  for  improving  food 
safety.  Neither  is  suffident  by  itself,  but, 
when  combined,  they  are  the  basis  upon 
which  FSIS  expects  significant 
reductions  in  the  inddence  and  levels 
of  harmful  baderia  on  raw  meat  and 
poultry  products  and,  in  turn, 
significant  reductions  in  fbodbome 
illness. 

The  proposed  interim  targets  for 
pathogen  redudion  t>ased  on 
Salmonella  generated  widely  diverse 
comments.  Commenters  supported  the 
goal  of  pathogen  reduction,  and  many 
recognized  some  role  for  inicrx)bial 
testing  and  the  need  for  a  microbial 
redudion  target  or  performance 
standard.  Some  commentera  argued  that 
the  proposed  testing  regimen  (a  single 
sample  per  spedes  per  day)  was 
inadequete  for  its  purpose  in  large 
establishments,  while  othera  argued  it 
was  too  burdensome  in  small 
establishments.  Some  commentera 
spadfically  supported  the  proposed 
Salmonella  reduction  targets  and  the 


daily  testing  requirements.  Many, 
however,  critidzed  the  proposed  testing 
requirements  and  considered 
Saimortella  testing  less  useful  than 
generic  E.  coli  testing  as  an  indicator  of 
whether  process  controls  in  slaughter 
establishments  are  effectively 
preventing  fecal  contamination,  the 
primary  pathway  for  pathogen 
coDtamiiution.  At  the  scientific 
conference  on  the  role  of  microbial 
testing  held  in  Philadelphia,  broad 
support  also  was  expressed  for  using 
generic  E.  coli  rather  than  Salmonma  as 
a  process  control  indicator. 

Based  on  public  comments,  FSIS  has 
modified  its  approach  to  establishing 
microbial  performance  standards.  FSIS 
believes  that  testing  for  generic  £.  coli 
is  the  appropriate  and  necessary  means 
by  which  meat  and  poultry  slaughter 
establishments  must  verify  their  process 
controls.  FSIS  reviewed  written 
comments  received  on  the  original 
proposal  and  comments  made  at  the 
sdentific  conferences  and  public 
meetings,  as  well  as  available  sdentific 
data,  and  has  dedded  to  require 
slaughter  establishments  to  condud 
testing  for  generic  E.  coli  to  verify 
process  controls.  Establishments  will  be 
required  to  test  for  E.  coli  at  a  frequency 
that  takes  into  account  their  volume  of 
production.  FSIS  is  seeking  additional 
sdentific  and  economic  data  that  may 
help  to  further  improve  the  F.  coli 
testing  protocols. 

FSIS  IS  also  establishing  performance 
criteria  based  on  national 
microbiological  baseline  surveys.  The 
criterie  are  not  regulatory  standards  but 
rather  provide  a  benchmark  for  use  by 
slaughter  establishments  in  evaluating 
E.  coli  test  rasults.  Test  results  that  do 
not  meet  the  performance  criteria  will 
be  an  indication  that  the  slaughter 
establishment  may  not  be  maintaining 
adequate  process  control  for  fecal 
contamination  and  assodated  baderia. 
Such  results  will  be  used  in  conjunction 
with  other  information  to  evaluate  and 
make  appropriate  adjustments  to  ensure 
adequate  process  control  for  fecal 
contamination  and  associated  baderia. 

FSIS  is  also  establishing  pathogen 
reduction  performance  standards  for. 
Salmonella  that  will  require  all 
slaughter  establishments  to  reduce  the 
inddence  of  Salmonella  contamination 
of  finished  meat  and  poultry  carcasses 
below  the  national  baseline  prevalence 
as  established  by  the  most  recent  FSIS 
national  microbiological  baseline  data 
for  each  major  species.  FSIS  will 
condud  Salmonella  testing  in  slaughter 
establishments  to  deted  whether  they 
are  meeting  the  pathogen  reduction 
performance  standards,  and  will  require 
corrective  action  or  take  regulatory 
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action,  as  appropriate,  to  ensure 
aslablishmenls  are  meeting  the  pethogsn 
reduction  standards. 

Pathoeen-speci&c  performance 
■tandaids  for  raw  products  are  an 
rniwmtial  component  of  the  FSIS  food 
•atety  atralegy  because  they  provide  a 
direct  nnasuTe  of  progress  in  controlling 
and  reducing  the  most  significant 
hazards  aasodatad  with  raw  meat  and 
pouhiy  products.  The  Salmonella 
standards  being  established  in  this  final 
rule,  which  are  based  on  the  currant 
national  baseline  pravalencs  of 
Salmonella  (expressed  as  a  percentage 
of  coalaminatad  carcasses),  are  a  first 
step  in  what  FSIS  expects  to  be  a 
broader  reliance  in  the  future  on 
pathogen-specific  perfonnance 
standiods.  FSIS  plans  to  repeat  its 
beseUne  surveys  and  collect  substantial 
additional  data  through  other  means 
and,  on  that  basis,  adjust  the  Salmonella 
performance  standards  and  possibly  set 
standards  for  sdditidoal  patoogans,  as 
appropriate.  Also,  FSIS  will  continue  to 
explore  establishing  pathogen-specific 
performance  standards  based  on  the 
levels  of  contamination  (i.e.,  the  number 
of  organisms)  on  a  carcass.  Future  FSIS 
efforts  on  such  performance  standards 
will  reflect  the  net  thst  acfaisving  the 
food  safety  goal  of  reducing  ftxtdnxne 
Illness  to  the  maximum  extent  possible 
will  require  ccmtinuous  efforts  and 
improvement  over  a  substantial  period. 

Sanitation  SOF's,  Antimicrafaial 
Treatments,  and  Cooling  Requirements 
for  Raw  Meat  and  Poultry  Products 

Commmts  ssnerally  supported  the 
obfectives  of  the  three  near-term 
meesures  for  raw  meat  and  poultry 
products  proposed  by  FSIS.  Sanitadon 
SOP'S,  antimicrobial  treatments,  and 
carcass  cooling  standards,  and  most 
commentSTS  agreed  that  Sanitation 
SOP'S  should  be  a  required  element  of 
any  meat  and  poultry  establishment's- 
food  safety  program.  Many  commenters 
objected,  however,  to  FSIS  mandated 
antimicrabial  treatments  in  slaughter 
estsblishments  and  carcass  cooling 
standards  for  red  meat  prior  to  the 
implementation  of  HA(XP.  Although 
most  comments  generally  agreed  that 
antimicrabial  treatments  would  play  an 
important  role  in  many  slaughter 
establishments'  HACCP  plans,  and  that 
proper  carcass  cooling  would  be  an 
essential  part  of  any  HACCP  plan  for 
raw  meat  and  poultry  products,  these 
commenters  argued  thst  mandating  a 
partictilar  approach  to  antimicrobial 
treatments  or  carcass  cooling  would  be 
iixxmsistent  with  the  IfACCP  cancept 
that  establishment  management  is 
responsible  for  designing  a  system  of 
controls  appropriate  for  each 


astsblishment.  They  also  argued  that 
mandating  antimicrobial  treatments  was 
unnecessary  if  estabUshments  were 
required  to  meet  pathogen  reduction 
performance  standards.  Similarly,  with 
respect  to  the  proposed  requirement  that 
estabUshments  cool  red  meat  carcasses 
following  specific  cooling  rale  standards 
prescribed  by  FSIS,  commentere  argued 
that  HACCP,  reinioicad  by  performance 
stsndards,  would  ensure  proper  carcass 
cooling.  Many  commenters  said  that  the 
specific  time-and-tempetature 
requirements  proposed  by  FSIS  were 
often  not  faesioie,  posed  worker  safety 
concerns,  and  would  divert  efibit  and 
rsaouroes  that  could  be  used  more 
pioductivply  in  preparing  for 
implementation  of  HACQ". 

Based  on  the  comments,  FSIS  has 
reconsidered  its  spproach  to  the 
proposed  naar-teim  measures.  FSIS 
believes  thst  its  regulatory  program  and 
the  food  safety  efforts  of  the  meat  and 
poultry  indu^ry  should  be  fociised  on 
maUiw  a  transiUon  to  HAOCP  as  rapidly 
and  eroctively  as  possible  and  that  FSIS 
shoiUd  not  mandate  any  near-term 
measures  that  would  not  be  expected  to 
continue  as  mandatory  elements  of  a 
HACCP-based  system. 

FSIS  has  decided  to  adopt  final  rules 
that  mandate  SaniUtion  SOP's.  Good 
sanitation  is  a  criUcal  foundation  for 
HACCP,  and  Sanitation  SOP's  are  an 
essential  element  of  the  FSIS  eK)rt  to 
more  clearly  define  estabUshmenI  and 
inspector  responsibilides,  and  better 
focus  both  the  establishment 
management  and  FSIS  on  those 
elements  of  daily  sanitation  that  relate 
most  directly  to  the  risk  of  product 
contamination.  Near-term 
implementation  of  Sanitation  SOP's  will 
facilitate  the  transition  to  HACCP. 

FSIS  has  decided  not  to  mandate 
antimicrobial  treatments  in  slaughter 
establishments.  The  Agency  expects  that 
antimicrobial  treatments  will  play  an 
important  role  in  the  design  of  slaughter 
HACCP  plans  as  establishments 
institute  controls  thst  are  effective  in 
reducing  pethogena  and  meeting  FSIS 
performance  standards.  As  a  general 
matter,  however,  FSIS  does  not  intend 
to  mandate  the  specific  controls  that 
establishments  must  adopt  in  their 
HACCP  plans.  In  the  esse  of 
antimicrobial  treatmanta,  FSIS  believes 
that  improvement  in  food  safety  would 
be  better  served  by  providing 
establishments  the  incentive  and 
flexibility  to  incorporate  antimicrobial 
treatments  in  any  maimer  they  judge 
most  efiiBctive  for  their  operations  to 
meet  FSIS-established  performance 
standards  for  reducing  Dacteiial 
contamination. 


With  respect  to  carcass  cooling,  FSIS 
continues  to  believe  that,  in  a  HACCP 
environment,  appropriate  performance 
standards  are  needed  for  the  cooling  of 
carcasses  and  raw  meat  and  poultry 
products  to  prevent  the  growrth  of 
harmful  bacteria.  After  consideration  of 
the  comments,  FSIS  has  concluded, 
hotvever,  that  the  specific  time-and- 
temperattue  combinations  proposed  by 
FSIS  were  too  restrictive  and  that  a 
scientifically  sound  and  effective 
strategy  for  preventing  the  growth  of 
pathogens  through  proper  cooling  must 
apply  not  only  witUn,  out  also  beyond, 
FSIS-inspected  esUblishments.  Thus, 
instead  of  including  requirements  for 
carcass  cooling  in  this  final  rule,  FSIS 
intends  to  extend  this  rulemalung  to 
consider  alternative  approaches  to 
performance  standards  for  cooling 
within  establishments.  Concurrently, 
FSIS  also  intends  to  develop  rulemaking 
covering  the  adoption  of  standards  for 
cooling  of  raw  products  during 
transportation,  storage,  and  retail. 
restaurant  or  food  service  sale.  FSIS 
anticipates  adopting  performance 
standards  designed  to  minimize  the 
growth  of  harmful  bacteria  on  raw 
products  that  establishments  will  he 
required  to  meet  through  their  HACCP 
plans.  FSIS  will  aimounce  in  a  future 
issue  of  the  Federal  Bagislar  a  three-day 
public  conference  to  gadier  further 
scientific  information  and  public 
conunent  on  these  subjects. 

Timetable  for  Implementation 

Federally  Inspected  EstabUshments 

FSIS  propoeed  an  implementation 
timetable  that  would  have  phased  in  the 
near-term  measures  and  HACQ*  over  a 
period  of  time  beginning  90  days  and 
ending  three  yeare  after  publication  of 
the  final  rule.  Sanitation  SOP's  and  the 
other  neer-teim  measures,  as  well  as  the 
proposed  microbial  sampling  by 
estabUshments  for  Salmonella,  were  to 
begin  90  days  after  pubUcation. 
Slaughter  establishments  were  to  be 
held  accountable  for  meeting  the 
Salmonella  targets  two  years  after 
pubUcation. 

FSIS  proposed  to  phase  in  HACCP 
over  a  one  to  three-year  period, 
primarily  on  a  process-by-process  basis. 
For  example,  raw  ground  products 
would  be  subject  to  the  HACCP 
requirements  one  year  after  publication 
of  the  final  rule,  while  all  slaughter 
establishments  would  be  rsquhed  to 
start  HACCP  thirty  months  (2Vi  years) 
after  pubUcation  of  the  final  rule. 
However,  FSIS  proposed  that 
establishments  with  aimual  sales  of  less 
than  $2.5  million  be  given  three  years  to 
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comply  with  the  HACCP  requirement, 
remrdless  of  the  processes  they  run. 

Some  commenten  said  the  proposed 
implementation  timetable  was  too  slow, 
considering  the  seriousness  of  the  food 
safety  issues  involved  and  the 
famiUarity  virith  HACCP  that  already 
exists  among  many  in  the  industry. 
Other  commenters  pointed  out  that 
many  larger  establishments  bsve  already 
adopted  HACCP.  Some  said  the 
Pathogen  Reduction/HACCP  proposal 
placed  excessive  burdens  on  smaller 
estabUshments,  which  were  said  to  be 
less  prepared  technically  and 
financially  to  cany  out  HACCP.  Wide 
support  was  voic«l  for  implementing 
HACCP  as  promptly  as  practicable, 
taking  into  account  the  diversity  of 
businesses  involved  and  the  different 
levels  of  readiness  for  HAOCP. 

FSIS  has  considered  these  comments 
and  has  also  re-evaluated  the  proposed 
timetable  for  implementation  of  all 
requirements  discussed  above  in  light  of 
preparations  FSIS  will  itself  have  to 
make  to  implement  HACCP,  including 
the  training  of  inspection  and  other 
agency  employees.  FSIS  beUeves  it  is 
iinpiHtant  to  bring  the  meat  and  poultry 
supply  under  HAtXP-based  process 
control  and  to  implement  other 
elements  of  its  food  safety  strategy  ss 
rapidly  as  possible.  It  is  also  important 
to  have  a  timetable  that  is  realistic  for 
implementing  this  fundamental 
transformation  in  how  FSIS  regulates 
meat  and  poultry  estabUshments.  FSIS 
is  modifying  the  timetable  for 
implementation  in  a  way  that  achieves 
both  goals. 

The  Sanitation  SOP's  requirements 
will  take  effect  6  months  after 
publication  of  these  final  rules,  rather 
thaK  90  days  as  originally  proposed. 

Establishments  slaughteriog  Uvsstock 
or  poultry  will  be  required  to  begin 
process  control  verification  testing  for 
generic  £.  coli  6  months  after 
publication  of  this  final  rule. 

FSIS  will  begin  holding  slaughter 
estabUshments  and  establishments 
producing  raw  ground  products 
accountable  for  achieving  Salmonella 
pathogen  reduction  performance 
standards  at  the  time  they  will  be 
required  to  implement  HACCP  under 
the  phase-in  schedule  described  below, 
rather  than  the  single,  two-year  delayed 
effective  date  originally  proposed. 
Beginning  approximately  three  months 
after  pubUcation  of  this  final  rule.  FSIS 
will  initiate  its  pre-enforcement 
Salmonella  testing  program.  This 
estabUshment-by.establishment 
Salmonella  prevalence  survey  will 
provide  critical  data  on  the  performance 
of  estabUshments;  it  will  inform 
estsblishments  of  their  performance. 


and  guide  FSIS  enforcement  testing  and 
compUance  strategies  after 
establishments  are  required  to  meet  the 
Salmonella  performance  standards. 
In  response  to  comments,  FSIS  is 
modifying  the  proposed  timetable  for 
implementing  HACCP  from  one  based 
primarily  on  production  process  in  an 
estabUshment  to  one  based  on 
establishment  size.  Under  this 
approach,  the  pace  at  which  most  of  the 
Nation's  meal  and  poultry  supply  comes 
under  HACCP-based  process  control 
wiU  be  accelerated.  Most  important, 
slaughter  estabUshments  that  account 
for  75%  of  the  aimual  meat  and  poultry 
pitxluction  in  the  United  States  will  be 
required  to  implement  HACCP  18 
months  after  publication  of  these  final 
rules,  rather  than  30  months  after 
pubUcation  as  originally  proposed.  At 
the  same  time,  very  small 
establishments  (those  vrith  fewer  than 
10  employees  or  with  annual  sales  of 
less  than  $2.5  million,  together 
accounting  for  less  than  2%  of  meat  and 
poultry  production)  will  be  provided  an 
additional  six  months  beyond  the 
proposed  three  yeara  to  implement 
HACCP. 

Under  this  timetable.  FSIS  gains 
needed  time  to  develop  and  sequence 
inspector  training  and  other  preparatory 
activities.  Also,  establishments  that 
carry  out  multiple  processes  (such  as 
the  so-called  "combo"  estabUshments 
that  both  slaughter  animals  and  grind 
raw  products)  will  be  able  to  implement 
HACCP  on  a  more  coherent 
establishment-wide  basis,  rather  than  on 
a  process-by-process  basis.  A  detailed 
description  of  the  implementation 
timetable  and  its  rationale  is  provided 
in  section  Q  of  this  preamble. 

State-Inspected  EstabUshments 

Both  die  FMIA  and  PPIA  direct 
Federal  cooperation  with  Slates  in 
developing  and  administering  intrastate 
inspection  programs  that  include 
mandatory  antemortem  and  postmortem 
inspection,  reinspecUon,  and  sanitation 
requirements  which  are  "at  least  equal 
to  '  Federal  requirements.  Consequently, 
each  State  receiving  matching  Federal 
funds  for  the  administration  of  its 
intrastate  meat  and  poultry  inspection 
program  must  implement  Pathogen 
Reduction/HACCT  programs  that  are  at 
least  equal  to  provisions  set  forth  in  this 
final  rule.  FSIS  will  coordinate  closely 
with  States  that  maintain  federally 
supported  meat  and  poultry  inspection 
programs  to  ensure  that  Pathogen 
Reduction/HACCP  is  implemented  in 
all  intrastate  estabUshments. 


Foreign-Inspected  Establishments 

In  order  to  export  meat  or  poultry  to 
the  United  States,  foreign  oountries 
must  establish  a  system  of  inspection 
that  is  equivalent  to  the  system  in  this 
cotmtry.  Determinations  ^equivalency 
made  by  U.S.  reviewers  of  foreign  meat 
and  poultry  inspection  systems  are 
currently  based  upon  (1)  the  presence  or 
lack  of  specific  regulatory  requirements 
and  (2)  bow  those  requirements  are 
enforced.  As  Pathogen  Reduction/ 
HACCP  regulatory  provisions  are 
implemented  in  the  U.S.  domestic 
market,  foreign  countries  will 
concurrenUy  be  evaluated  to  ascertain 
whether  their  inspection  systems 
provide  equivalent  regulatory 
provisions  with  adequate  levels  of 
enforcement. 

Implementation  Conference* 

FSIS  plans  to  convene  a  three-day 
HACCP  implementation  conference  in 
Washington.  DC.  al»ut  80  days  after 
pubUcation  of  this  final  rule.  Similar 
sessions  will  follow  in  various  cities 
around  the  country. 

The  purpose  of  the  implementation 
conferences  is  to  continue,  and  build 
upon,  the  dialogue  among  interested 
patties  that  occurred  during  the  six  days 
of  pubUc  meetings  FSIS  conducted  in 
September  1995  on  the  proposed  rule. 
FSIS  anticipates  that  the  following 
topics  wiU  be  discussed  at  the 
implementation  conferences:  (1)  status 
of  FSIS  efforts  to  develop  generic  model 
HACCP  plans  and  conduct  small 
establishment  HACCP  demonstration 
projects;  (2)  the  draft  guidance  materials 
pubUshed  as  Appendices;  (3)  the 
revised  HACCP  implementation 
schedule  and  certain  technical  aspects 
of  the  regulations  being  promulgated  in 
this  final  rule;  (4)  other  implementation 
issues  identified  by  the  public:  (5) 
methods  to  achieve  the  goal  of 
consistent  training  for  FSIS  and 
industry  employees;  and  (6)  due  process 
and  enforcement  issues. 

In  addition,  FSIS  plans  to  conduct 
two  pubUc  confiarenoes  on  technical 
issues  related  to  E.  coli  testing.  The  first 
conference  is  plaimed  to  be  held 
approximately  45  days  into  the  60-day 
comment  period  following  publication 
of  this  rule.  The  pubUc  conference  will 
be  led  by  a  panel  of  sdenUsts  from  FSIS 
and  other  govenunent  agende^  who  will 
Usten  to  testimony  and  review 
comments  received  on  these  technical 
issues  and  share  their  observations  and 
opinions.  FSIS  will  consider  their  input 
as  weU  as  all  comments  received  as  the 
basis  for  any  necessary  technical 
amendments  which  will  be  completed 
at  least  30  days  before  the 
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impleniantatiaa  date.  The  second 
confannce  it  tentatively  planned  tor 
apptoximataly  9  mantha  iblknving 
puUication  vd  this  rule.  This  ccifaienoe 
tvould  be  an  opportunity  br  the 
industiv  and  olhen  to  diicuaa  with  FSIS 
new  inionnation  based  on  about  3 
months  of  testing  experience  that  may 
bear  on  thaea  vme  issues  and  mig^t 
allow  ior  further  adjustments  of 
pnMocols  befon  FSIS  inspecton  are 
tatlud,  about  three  months  later,  with 
comparing  test  results  to  the  national 
critafia  asptrt  of  tbeir  inspectioo 
routine.  PSS  will  publish  ftirther,  more 
detailed  notice  of  theae  contBreucae  in 
fiitme  issues  of  the  Federal  1 


Bequest  for  Comments 

These  final  rules  have  benefitted  btHn 
substantial  public  comment  and  the- 
dialogue  that  took  place  during 
extensive  public  meetings  with 
intaieated  groups  and  individuals. 
Following  the  ooae  of  the  comment 
paiod  oo  Novamber  13, 1995,  tevenl 
industry  aaanriatinni  lequeated  that 
these  ryiletlnns  be  tasued  as  "Interim" 
final  rules  with  a  30-day  oppostunity  for 
further  pubUc  comment  prior  to  the 
rules  becoming  BnaL  FSIS  ia  denying 
this  ramiest  because  the  HAOCP 
prindplss  and  other  malar  elements  of 
these  final  regtilations  have  alnedy 
been  the  subjsct  of  unusually  extensive 
public  oommant  and  dialogue,  and  it  is 
important  to  pn¥aed  toward 
implemantaiiini  of  theae  new  food  salaty 
measures  as  promptly  as  possible. 

FSIS  seeks  onrnments.  however,  on 
caitain  technical  aspects  of  these  filial 
rsgulatirais  and  on  the  guidelines 
(published  here  as  Appendicas)  that 
will  play  a  role  in  implameiitatian  of 
santtrtion  SGP's,  miaoUal  tasting,  and 
HAOCP.  FSIS  lequatts  oamments  nS 
later  than  September  23, 1996  on  (1) 
terhniral  issues  that  are  aaaodated  with 
B.  coli  testing:  (2)  the  B.  coli 
perfoimanca  aiteria,  and  (3)  the 
Sanitstian  SCSI's  Guideline  and  Model 
SaniUtian  SOP'S,  published  at 
Appendices  A  and  B,  respectively. 

Based  on  comments  it  receives.  FSIS 
tvill  make  any  necessary  revisions  in  the 
draft  guidelines  and  technical  aspects  of 
the  £.  coti  tasting  regulation  prior  to  the 
eBsctive  date  of  the  aOected  regulatory 
requirements. 

With  respect  to  the  HACXT  final 
rsgulatioas,  FSIS  requests  comments  by 
November  22, 1996  on  (1)  the  revised 
HAOCP  implementation  timetable, 
including  any  factual  information  that 
commentars  believe  would  justliy  any 
adjustments  in  the  announced  effective 
dates;  (2)  the  Hazards  and  Preventive 
Measures  Guide  (published  st  Appendix 
D)  and  (3)  the  Guidebook  for  the 


PiepeiBtiaB  of  HAOCP  Plans  (published 
at  Appendix  C). 

n.  Haxard  Analysii  aad  Qitical 
Coatrol  Poim  Syitima 

Overview  of  Final  Hole 

This  final  rule  requires  that  federally 
inspected  establishments  implement 
HAOCP  systems  to  address  hazards  that 
are  reasonably  likely  to  occur  in  their 
operatians.  The  HAOCP  nrstems 
mandated  t^  tliia  final  nuB  locus  on 
attributes  a  fleeting  product  safoty,  not 
those  aflecting  ecooomic  adultention  or 
quality.  On  the  efliactive  dates  of  this 
Anal  rule,  FSIS  will  begin  verifying 
HACQ*  system  operatians  as  part  of  its 
inspecticm  prognm.  Establidunents  will 
be  required  to  maintain  a  HACCP  plan 
covering  every  meet  or  poultry  product 
praduced  lor  human  food.  Processes  for 
which  HAOCP  plans  must  be  developed 
Include  slaughter  far  all  species:  raw 
grtmnd  meet  or  poultry  products;  raw 
product,  not  ground  (e.g.,  meat  cuts  or 
whole  or  cut-up  birds);  shelf-stable 
nonheat-treeted  products  (e.g.,  ieAy); 
sheltstable  heat-treated  products  (e.g., 
edible  fats);  thermaUy  processed/ 
commercially  sterile  products  (e.g., 
canned  soup);  fully  cooked  nonshelf- 
stable  products  (e.g..  canned  hams  that 
must  be  refrigerated):  not  fully  cooked/ 
heet-treated  products  (e.g.,  char-marked 
beef  patties);  and  nonshdf-alable 
products  «dth  secondary  inhibitan  (e.g., 
mrmented  sauaaga).  H  should  be  noted 
that  the  cMegory  of  raw,  not  ground 
product  can  Include  products  with 
certain  additional  prooeesing  stepe 
beyond  carcass  dressing,  tudi  as  cutting 
up  whole  carcasses  or  nMrinating  meat 
or  poultry  products. 

History  and  Background  of  HACCP 

HACCP  is  a  conceptually  simple 
system  whereby  meat  and  poulby 
establishments  can  identify  and 
evaluate  the  food  safaty  hazards  that  can 
afiect  the  sefsty  of  their  products, 
institute  controls  necessary  to  prevent 
thoae  hazards  from  occurring  or  keeping 
them  within  acceptable  limits,  monitor 
the  performsnce  of  controls,  and 
maintain  records  routinely.  HAOCP  is 
the  bast  system  currentfy  available  for 
maximizing  the  safaty  of  the  nation's 
foodnipply. 

HACCP  systems  have  been 
recommended  for  use  in  the  food 
industry  for  more  than  a  quarter 
century.  The  HAOCP  concept  has  been 
promoted  by  govemmaot  and  scientiflc 
groups  and  incorporated  for  many  yeen 
in  PSIS's  and  FDA's  regulations  on 
canned  foods.  Committees  of  the  NAS 
have  recommended  that  government 
agencies  with  respoosibiUty  for 


controlling  microbiolagical  hazards  in 
fooda,  <nr.lii/Hng  FSIS.  promulgate 
regulatirau  raqutring  industry  to  utilize 
the  HAOCP  system  for  food  protection 
purposes. 

lie  NACMCF.  which  was  astablished 
in  accordance  with  a  NAS  committee 
recommendation,  endorsed  the  HAOCP 
system  as  an  eSsctive  and  rational 
approach  to  the  assurance  of  food  safofy. 
In  its  March  20, 1992.  publication 
"Hazard  Analysis  and  Critical  Control 
Point  System."  NACMCF  advocated  the 
standardization  of  the  HAOCP 
principles  and  their  application  by 
industoy  and  regulatory  authorities, 
with  eadi  foad-produdng  establishment 
developing  e  HAOCP  system  tailored  to 
its  individual  product,  processing,  and 
distributian  oonditians. 

The  U.S.  General  Accounting  Office, 
in  a  series  of  reports  between  1992  and 
1994,  endorsed  HACCP  as  an  eSective, 
scientific  risk-based  system  for 
protecting  die  public  from  foodbome 
illness.  On  December  18, 1995,  the  FDA 
published  final  rules  requiring  the 
adoption  of  HACCP  systems  in  seafood 
processing  plants  (60  FR  65096). 

IntemaUonal  and  foreign  government 
bodies  have  also  advocated  the  adoption 
of  HACCP  systems.  The  International 
Commission  on  Microbiological 
Specifications  for  Foods  (lOifSF),  in  iU 
1988  report  "HAOCP  in  Microbiologicsl 
Safaymd  QuaUty,"  endcned  the  use  of 
HAOCP  systems  in  food  productiao. 
processing,  and  handHng.  In  1993,  the 
Food  and  Aoticultun  Organization/ 
Worid  Heal&  Otganizatioa  Codex 
Allmeotarius  Commission  adopted  a 
HAOCP  document  that  now  aarvat  as  a 
guide  for  countries  to  incorporate 
HAOCP  principles  into  their  food 
industries.  The  seven  HAOCP  principles 
adopted  by  the  Codex  Alimentarius 
Commissiwi  are  identical  to  thoae 
adopted  by  the  NAOiiCF  and  on  which 
this  final  rule  is  based.  HAOCT 
principles  have  been  embodied  in 
recent  Europeen  Union  regulatory 
diractivaa  and  in  food  protection 
-programs  conducted  by  the  govenunents 
of  Canada.  New  Zealand,  and  Australia. 

The  Seven  HACCB  Principles 

The  seven  HACCP  prindplee 
recommended  by  NACMCF  in  1992 
provide  the  framework  for  this  final 
rule.  While  die  seven  principles  are  not 
expHcitfy  listed  as  such  in  the  codified 
regulatory  text,  they  are  embodied  in  the 
regulatory  requirements  for  a  hazard 
analysis  in  S  417.2(a);  the  elements  of  a 
HAOCP  plan  in  $  417.2  (b)  and  (c);  the 
corrective  action  requirements  in 
§417.3;  the  validation,  verification,  and 
reassessment  requirements  in  §  417.4; 
and  the  record  review  and  mniTitimiiiim 
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requirements  in  $417.5.  Hie  seven 
HAOCP  principles  are  discussed  below. 

Principle  No.  1 :  A  hazard  analysis  of 
aech  process  must  be  carried  out.  The 
purpose  of  the  analysis  is  to  identify 
and  list  the  food  safety  hazards 
reasonably  likely  to  occur  in  the 
production  process  for  a  particular 
product  and  the  preventive  measures 
necessary  to  control  the  h««irrf«  A  food 
safety  hazard  is  any  biological, 
chemical,  or  physical  property  that  may 
cause  a  food  to  be  adulterated  or 
otherwise  unsafe  for  human 
consumption.  A  listed  hazard  must  be  of 
such  a  nature  that  its  prevention. 
eliminaUon.  or  reduction  to  acceptable 
levels  is  essential  to  the  production  of 
aaafafood. 

Examples  of  questions  to  be 
considered  in  a  hazard  analysis  include: 
(1)  What  potential  hazards  may  be 
present  in  the  animals  to  be  slaughtered 
or  the  raw  materials  to  be  processed?  (2) 
What  are  the  avenues  that  might  lead  to 
contamination  of  finished  product  with 
pathogenic  microorganisms,  hazardous 
chemicals,  or  other  potentially 


hazardous  contaminants?  (3)  What  is  the 
likelihood  of  such  oontaminatlon  and 
what  are  the  means  for  preventing  it?  (4) 
Does  the  food  contain  any  ingredient 
historically  associated  with  a  known 
microbiological  hazard?  (5)  Does  the 
food  permit  survival  or  multiplication  of 
pathogens  or  toxin  formation  during 
processing?  (6)  Does  the  process  include 
a  controllable  processing  step  that 
destroys  pathogens?  (7)  Is  it  likely  that 
the  food  will  contain  pathogens  and  are 
thev  likely  to  increase  during  the  times 
and  conditions  under  which  the  food  is 
normally  stored  before  being  consumed? 
(8)  What  product  safety  devices  are  used 
to  enhance  consumer  safety  (e.g.,  metal 
detectors,  filters,  thermocouples)?  (9) 
Does  the  method  of  packaging  aSfect  the 
multiplication  of  pathogenic 
microorganisms  and/or  the  formation  of 
toxins?  (10)  Is  the  product 
epidemiologicaUy  linked  to  a  foodborne 
disease? 

Principle  No.  2:  The  critical  control 
points  (OCP)  of  each  process  must  be 
identified.  A  CCP  is  a  point,  step,  or 
procedure  at  which  control  can  be 


applied  and  a  food  safefy  hazard  can  be 
prevented,  eliminated,  or  reduced  to  an 
acceptable  level.  All  hazards  identified 
during  the  hazard  analysis  must  be 
addteesed.  The  information  developed 
during  the  hazard  analysis  should 
enable  the  establishment  to  identify 
which  steps  in  their  processes  are 
COP'S. 

Identification  of  CCP's  for  controlling 
microbial  hazards  throughout  the 
production  process  is  pvticuiarly 
important  because  these  hazards  are  the 
primary  cause  of  foodbome  illness.  The 
establishment  may  find  the  CCP 
decision  tree  developed  by  the 
NACMCF  useful  in  the  CCP 
identification  process  (see  Figure  1). 
However,  the  use  of  this  technique  in 
identifying  CCP's  is  not  required  by  this 
final  rule. 

Principle  No.  3:  The  critical  limits  for 
preventive  measures  associated  with 
each  identified  CCP  must  be 
established. 

■uata  ooot  ans-ais# 
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Acritic&l  Ujnit  U  the  maxiimim  or 
mfattminn  vthw  to  whidi  a  piDceas 
panmetar  must  be  controlled  at  a  OCP 
to  pravent,  eliminate,  oi  reduce  to  an 
accaptable  level  the  idenlifiad  phjraical, 
biol^ical.  or  chemical  food  tan^ 
hazaid.  Critical  limits  are  moat  often 
beaed  on  procaas  panmeten  nidi  as 
tampoature.  time,  physical  dimensions, 
humidity,  moisture  level,  water  activity, 
pH,  tinatahle  acidity,  salt  coocentiBtion, 
available  chlorine,  viscosity, 
preaeivBtives,  or  survival  of  tai^ 
pathogens.  Critical  limits  should  be 
baaad  on  applicable  FSIS  regulations  or 
guidelines,  FDA  tolerances  and  action 
levels,  scientific  and  technical 
Uterature.  surveys,  expaimental 

studies,  or  the  fmmiimm4.H.my  of 

recognized  experts  in  the  industry, 
acadamia,  or  trade  associations. 

Rstahllshmwnts  are  encouraged  to 
astdtlish  critical  limits  more  stringent 
than  those  now  required  by  FSIS 


regulations  or  suggested  by  scientific 
data  to  ensure  that  regulatory 
requirements  are  routinely  met.  even 
when  minor  deviations  occur. 

PrincipU  No.  4:  The  monitoring 
requirements  Cor  CX3>'s  must  be 
established.  Monitoring  is  sn  integral 
part  of  HACCP  and  consists  of 
observations  or  measurements  taken  to 
assess  whether  a  CCP  is  witliin  the 
established  critical  limit.  Continuous 
monitoring  is  preferred,  but  when  it  is 
not  feasible,  monitoring  bequendes 
must  be  sufficient  to  ensure  that  the 
CCP  is  under  control. 

Assignment  of  the  responsibility  for 
monitoring  is  an  important 
consideration  for  each  CCP.  I>ersonnel 
assigned  the  monitoring  activities 
should  be  properly  trained  to  accuntely 
record  all  results,  including  any 
deviations,  so  that  immediate  conective 
actions  may  be  taken. 


Plinciph  No.  5:  The  HAOCP  plan 
must  tnchide  corrective  action  to  be 
taken  when  monitoring  indicates  that 
there  is  a  deviatian  {ream  a  critical  Umit 
at  a  critical  control  point  Although  the 
process  of  developing  s  HACCP  plan 
emphasizes  oiganizad  and  prevanUve 
thinking  about  what  is  occurring  as  the 
meet  or  poultry  product  is  being 
manufectured,  the  existence  of  a  HACCT 
plan  does  not  guarantee  that  problems 
will  not  arise.  For  this  reason,  the 
identification  of  a  plaimed  set  of 
activities  to  address  deviations  is  an 
important  part  of  a  HACCP  plan.  In  such 
Instances,  conective  action  plans  must 
be  in  place  to  determine  the  disposition 
of  the  potentially  unsafe  or 
noncompliant  product  and  to  identify 
and  correct  the  cause  of  the  deviation. 
The  HACCP  plan  itself  might  require 
modificaUon,  perhaps  in  the  form  of  a 
new  critical  limit,  or  of  an  additional 
OCP. 
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Principle  No.  6:  ESactive 
recordkeeping  procedures  that 
document  the  entire  HACXT  system 
must  be  developed  and  maintained.  A 
HACCP  system  will  not  work  unless 
consistent,  reliable  records  are 
generated  during  the  operation  of  the 
plan,  and  those  records  are  maintained 
and  available  for  review.  One  of  the 
principal  benefits  of  a  HACCP  process 
control  system  to  both  industry  and 
regulatory  officials  is  the  availability  of 
objective,  relevant  data. 

Principle  No.  7:  HACCP  systems  must 
be  systematically  verified.  After  initial 
validation  that  the  HACCP  system  can 
work  correctly  and  sfiiactively  with 
respect  to  the  hazards,  the  system  must 
be  verified  periodically.  Periodic 
verification  involves  the  use  of  methods, 
procedures,  or  tests  in  addition  to  those 
used  for  monitoring,  to  determine 
whether  the  HACCP  system  is  in 
compliance  with  the  IIACCP  plan  and/ 
or  whether  the  HACCP  plan  needs 
modification  and  revalidation  to  achieve 
its  food  safety  objective. 

In  the  NAO^CF  explanation  of  the 
verification  principle,  which  FSIS  is 
following,  four  processes  are  involved 
in  the  verification  of  the  establishment's 
HACCP  system.  The  establishment  is 
responsible  for  the  first  throe;  FSIS  is 
responsible  for  the  fourth.  The  first  is 
the  scientific  and  technical  process, 
known  as  "validation,"  for  determining 
that  the  CCP's  and  associated  critical 
limits  are  adequate  and  sufficient  to 
control  likely  hazards.  The  second 
process  is  to  ensure,  initially  and  on  an 
ongoing  basis,  that  the  entire  HACCP 
system  functions  properly.  The  third 
consists  of  documented,  periodic, 
reassessment  of  the  HACCP  plan.  The 
fourth  process  defines  FSIS's 
responsibility  for  certain  actions 
(Government  verification)  to  ensure  that 
the  establishment's  HACCP  system  is 
functioning  adequately. 

HA<X:P  and  the  FSIS  Food  Safety 
Strategy 

The  food  safety  goal  of  FSIS's 
Pathogen  Reduction/HACCP  rulemaking 
propc»al  is  to  reduce  the  risk  of 
foodhorne  illness  from  meat  and  potdtry 
products  to  the  maximum  extent 
possible  by  ensuring  that  appropriate 
and  feasible  preventive  and  corrective 
meesures  are  taken  at  each  stage  of  the 
food  production  process  where  food 
safety  hazards  occur.  There  is  no  single 
technological  or  regulstory  solution  to 
the  problem  of  foodbome  illness. 
Continuous  efforts  are  required  by 
industry  and  government  to  improve 
methods  for  identifying  and  preventing 
hnyardfi  and  to  minimize  the  risk  of 
illness. 


FSIS  proposed  HACC3>  as  the 
framework  for  carrying  out  its 
comprehensive  strategy  to  improve  food 
safety.  HAtXP,  combined  with  the  other 
measures  required  by  this  rulemaking, 
will  substantially  improve  the  ability  of 
meat  and  poultry  establishments  and 
FSIS  to  target  and  systematically 
prevent  and  reduce  food  safety  hazards 
and,  working  together,  to  continuously 
improve  food  safety  as  science  and 
technology  improve.  These  measures  fill 
a  critical  gap  in  the  current  system  with 
respect  to  the  control  and  reduction  of 
harmful  bacteria  on  raw  meat  and 
poultry  products  and  will,  over  time, 
significantly  reduce  the  risk  of 
foodborne  illness. 

FSIS's  meat  and  poultry  inspection 
program  currentiy  addresses  and  will 
continue  to  address  many  matters  of 
importance  to  the  safety  and  quality  of 
the  food  supply,  including  supervision 
of  industry  compliance  with  sanitation 
standards,  exclusion  of  diseased 
animals  fiom  the  food  supply, 
examination  of  carcasses  for  other 
visible  defects  that  can  affect  safety  and 
quality,  and  inspecting  for  economic 
adulteration.  These  activities  respond  to 
some  of  the  public's  most  basic 
expectations  regarding  the  safety  and 
quality  of  the  food  supply  and  reflect 
the  standards  and  requirwnents 
established  by  Congress  in  the  laws 
FSIS  administers.  FSIS  is  strongly 
committed  to  the  most  effective  and 
efficient  implementation  of  these 
statutoiy  requirements. 

This  final  rule  initiates  a  fundamental 
change  in  the  inspection  program  to 
better  meet  FSIS's  paramount  obligation 
to  protect  the  public  health. 
Specifically,  it  addresses  in  a 
substantive  way  the  public  health 
problem  of  foodbome  illness  associated 
with  the  consumption  of  meat  and 
poidtry  products.  It  does  so  in  large  part 
by  better  delineating  and  clarifying  the 
respective  roles  of  industry  and  FSIS  to 
ensure  that  meat  and  poultry  products 
are  produced  in  accordance  with 
sanitation  and  safety  standards  and  are 
not  adulterated  or  misbranded  within 
the  meaning  of  the  FMIA  and  PPIA. 
This  rule  makes  clear  that  the  industry 
is  responsible  for  producing  and 
marketing  products  that  are  safe, 
unadulterated,  and  properly  labeled  and 
packaged.  FSIS  is  responsible  for 
inspecting  products  and  hdlittes  to 
verify  that  the  statutoiy  requirements 
are  being  met  and  for  taking  appropriate 
compliance  and  enforcement  actions 
when  the  requirements  are  not  being 
met. 

The  line  between  the  responsibilities 
of  FSIS  and  those  of  the  industry  has 
often  been  blurred.  This  is  because  of 


the  prescriptive  nature  of  the  current 
FSIS  inspecUoD  program  and  the 
tendency  for  some  establishments  to 
rely  on  FSIS  inspectors  to  do  what  is 
necessary  to  direct  the  correction  of 
deficiencies  and  to  ensure  that  outgoing 
products  are  safe,  and  not  adulterated  or 
misbranded.  Some  establishments 
operate  on  the  assumption  that  if  the 
inspector  identifies  no  problem,  their 
meet  or  poultry  products  may  l>e 
entered  into  commerce.  This  is  even 
more  problematic  because  the  currant 
inspection  system  is  based  primarily  on 
oiganoleptic  methods  that  cannot  detect 
the  hazards  of  pathogenic 
microorganisms.  The  line  has  also  been 
blurred  because  of  the  excessive 
reliance  of  the  FSIS  inspection  program 
on  the  detection  and  correction  of 
problems  after  the  fact,  rather  than 
assurance  that  problems  will  be 
prevented,  systematically  by  design,  in 
the  first  p\aiaa. 

The  changes  FSIS  will  effect  with  this 
final  rule  will  eliminate  this  confusion 
and  delineate  clearly  the  respective 
responsibilities  of  FSIS  and  industry. 
The  changes  constitute  a  fundamental 
shift  in  the  FSIS  regulatory  program, 
which  FSIS  is  convinced  will 
significanUy  enhance  the  effectiveness 
of  the  program  and  substantially  reduce 
the  risk  of  foodbome  illness. 

Preparing  for  HACCP  Implementation 

For  the  new  FSIS  food  safety  strategy, 
particulariy  HAtXP,  to  be  successful, 
FSIS  must  reconsider  its  current 
reliance  on  prescriptive  command-and- 
control  regulations  and  instead  rely 
more  on  perfoimance  standards.  hMt 
only  do  command-and^nntrol 
regulations  prescribe  the  means  by 
which  establishments  are  to  achieve  a  - 
particular  food  safety  objective,  but  they 
are  susceptible  of  J)eing  enforced  in  a 
manner  that  leads  to  the  inspector's 
substantial  involvement  in  management 
decisionmaking.  Performance  standards, 
on  the  other  hand,  prescribe  the 
objectives  or  levels  of  performance 
(such  as  pathogen  reduction  standards 
for  raw  product)  establishments  must 
achieve,  but  afford  establishments 
flexibility  in  determining  how  to 
achieve  those  performance  objectives. 
The  shift  to  performance  standards  and 
the  concomitant  increase  in  flexibilify 
for  meat  and  poultry  establishments 
reflect  FSIS's  commitment  to 
stimulating  the  innovative  capacify  of 
the  meat  and  poultry  and  allied 
industries  to  improve  the  safety  of  their 
products. 

Command-and-control  regulations  are 
generally  incompatible  with  HAOCP 
and  the  FSIS  food  safety  strategy,  and 
conflict  with  the  goel  of  reducing  the 
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liik  of  foodbonu  iUnsss  on  a  continuing 
basis.  Thev  depriva  establishments  of 
the  Qexibility  to  innovsts,  one  of  the 
primary  advantages  of  HACCP.  and 
undercut  the  clear  delineadon  of  food 
saiety  responsibilities  between  industry 
and  FSIS,  on  which  the  PSIS  strategy  Is 
baaed.  Therefore,  to  prepare  for  HACCT 
implementation,  FS^  is  conducting  a 
thorough  review  of  its  current 
regulations  and  will,  to  the  maximum 
extent  posalble,  convert  its  conunand- 
and-control  regulations  to  pertbrmaooe 
standards.  (For  a  discussion  of  this 
regulatory  reform  initiative,  see  advance 
notica  of  propoaad  rulemaking 
published  on  Daoambar  29, 1995; 
Docket  No.  95-OOeA:  60  FR  67469). 

bupection  Under  HACCP 

HACCP-orientsd  food  safety 
inspection  changes  FSIS's  approach  to 
overseeing  the  safety  of  meat  and 
poultry  products.  Under  this  new 
approach,  FSIS  will  rely  lees  on  after- 
tfae-fKt  detecbon  of  product  and 
|»ooass  delects  and  morn  on  verifying 
the  etEsctiveaeaa  of  prooaaaes  and 
praoaaa  cODtrola  daaignad  to  ensure  food 
aafsty.  FSIS  will  restructure  iU 
impaction  taaka  and  rely  on  iwiew 
tarnniquaa  aimed  at  systama  daaignad 
far  imventing  problams  that  could  lead 
to  (be  productlaD  of  unaafe  meat  or 
ponhiy  pnducta.  FSIS  will  cany  out 
various  activittaa  to  ensure  that  Industry 
HAOCF  svslenis  meat  die  lequirenianta 
of  thia  run,  and  are  functkning  aa 


Bagiimiiie  oo  the  efisctive  date  of  the 
raguuiiao  far  a  poticulaT 
aatabHshment.  FSIS  pasaontial  will  cany 
out  a  ganaral  raviaw  of  an 
eatabiiahmant's  H/iOCP  plan  to 
datonnlna  ita  copfctmanca  with  the 
aavan  HACCP  ntindplaa.  Thia 
evaluation  will  take  place  at  the  time  of 
stait-up  or  initial  implaoaotatioD  of  the 
HACX3>  plan  for  new  eatabUshmanta. 
Subaeqaently,  special  teams  of  FSIS 
panooBel  «rill  work  in  coo)unction  with 
aaaignad  inspectors  to  conduct  in-depth 
rvviAws,  on  a  regular  baais,  of  the 
astabUsfameot's  current  HACCP  plan  to 
verify  their  scientific  vahdity  and 
onaoing  adequacy  for  praventlog  bod 
safity  haxanb.  Further,  at  any  time  that 
the  HACCP  plan  is  revised  m  amended, 
FSIS  Misaonel  aaaigned  to  the 
aatabushment  will  review  the  plan  to 
determine  if  it  is  in  conformance  with 
regulatory  requirements. 

FSIS  will  also  carry  out  its 
varification  activities  by  focusing  on  an 
eatabliahment's  ongoing  complimce 
with  HAOCP-ralated  requirements. 
Inspectors  will  he  assigned  to  carry  out 
the  i-eriGcatlon  activities  under  HACCP- 
oriented  inspection  in  much  the  same 


way  as  they  receive  their  assignment 
schadulas  under  the  current  system.  A 
verification  activity  might  include 
reviewing  all  eatabliahment  monitoring 
recorda  far  a  procaaa,  reviewing 
eatabHshmant  recortb  for  a  production 
lot,  direct  ofaaarvation  of  CCP  controls  as 
conducted  by  establishment  employees, 
collecting  samples  for  FSIS  laboratory 
analysis,  or  verifying  establishment 
verification  acdvities  for  a  process. 

As  HAOCP-baaed  piocaaa  control  is 
established  in  meat  and  poultry 
establishments,  with  its  continuous 
monitoring  by  the  establishment  and 
oversight  by  FSIS,  opportunities  to 
incorporate  new  technologies  and 
continuously  improve  food  safaty  will 
be  more  readily  identified.  The 
continuous  monitoring  and  verification 
of  production  procesaea  and  controls  by 
the  establishment  and  FSIS,  which  is  an 
eaaential  feature  of  tha  HACCP  system, 
will  set  the  stage  for  hnthsr  food  safety 
improvomanls. 

Many  commantaia  oo  the  propoeal 
expresaad  concern  that  the  numoer  of 
inapectors  would  dacline  and  the 
nudity  of  Federal  inspection  would 
<ll»iitiii«li  with  HACCP  implementatian. 
FSIS  expects  HAOCF  to  enhance  the 
aHactivaneaa  of  ita  meat  and  poultry 
inspection,  not  diminish  it. 
hnplemantetion  of  this  final  rule  will 
clarify  that  the  maM  and  poultry 
induMriee  and  FSIS  have  aepanta 
reaponaiMUtiea  for  aafafy  of  the  food 
■"PPly-  Indiiatiy  will  ha  required  to 
aatsniish  prt)c«as  oootial  systems  for  all 
fame  of  meat  and  poultry  alaughtar  and 
pnxaaaing  and  meal  appropriate 
regulatory  paribnnance  standaida.  By 
vigorous  inspadiaiial  ovaraight  of 
HACCP  and  raUanoe  on  obiactiva  teat 
reaoha  and  otbar  obaarvatlaoa  to  verify 
complianoa  with  parfcrmanoa 
atandania,  P9S  Inapectors  will  be  betlar 
able  to  ensure  that  products  leaving 
FSIS  aatabliafamonta  are  safe.  Alao.  FSIS 
will  be  batter  able  to  allocate  its 
leaourcas  to  areas  of  greatest  risk. 
HACa>  implementation  will  move  both 
industry  ad  FSIS  toward  a  more 
preventive  approach  to  ensuring  the 
safety  of  meal  and  poultry. 

A  crosa  section  of  consumer  groupe, 
FSIS  employees,  and  meat  and  poultry 
aatabliahmanta  stated  that  each  Uvastock 
and  bird  carcass  must  oontinus  to  be 
examined  by  tnined.  axperiancad  FSIS 
inspacton  mdvaterinarians,  even 
under  a  HACCT  system.  They  stated  that 
canaaa-by-Karcass  inspacdon  is 
aaaantial  to  identifying  «nim«l«  with 
disaaaes  that  are  trensmissible  to 
humaiu  and  other  disease  conditions 
causing  animab  to  be  imacceptabla  for 
human  food.  About  2,000  commenters 
maintained  that  HACCP  is  not,  nor 


should  it  be,  a  suhatituta  for  carcasa.by- 
carcaaa  inspection  by  Federal 
inspectors. 

Carcass-by-carcasa  inspection  is  a 
legal  requirement  that  binds  both  FSIS 
and  the  industry.  It  also  addresses 
nonsafaty  considerations  that  are  not 
addreaaed  by  HACCP.  Theraibre, 
HACCP  cannot  substitute  for  carcass-by- 
carcaas  examination.  However,  in  light 
of  HACCP,  which  will  improve  procaaa 
control  in  slaughter  establishments, 
FSIS  plans  to  examine  current  tasks 
related  to  carcasa-by.carcas8  inspection 
and  determine  what  changes,  if  any, 
could  improve  the  eSactiveness  of 
inspection  or  result  in  a  mora 
proiductive  tju»  of  resources. 

Many  commenters  representing  the 
meet  and  poultry  induMries  argued  that 
proposed  pathogen  reduction  and 
HACQ>  system  requirements  layer  an 
additional  set  of  regulations  and  an 
additional  program  of  inspection  onto 
the  current  meet  and  poultry  inspection 
system.  Theee  commenters 
recommended  that  FSIS  review  and 
reviae  or  eliminate  current  regulations, 
directives  and  other  FSIS  guidance  prior 
to  finalizing  the  proposal  as  a  means  for 
ensuring  they  era  compatible  with 
pathogan  raducUon  and  HACCP 
requirements.  Commenters  stated  that 
this  review  would  not  onfy  mitigata 
inspection  burdens  imposed  on  industry 
by  the  propoaal,  but  would  fedUtala  the 
smooth  Implemeulation  of  pathogen 
reductian  and  HACCP  raqulTanients,  as 
welL 

FSIS  agraea  that  ragulationa, 
directives,  and  guidannaa  should  be 
mnitslant  with  HACCP  and  ia  currantfy 
tavietving  tegulaHnna,  directivaa,  and 
othar  guidance  matarlalsgDvemiiig  meat 
and  poultry  inspection.  Tboee 
regttlaliana,  directives,  and  guidance 
documenta  that  are  inconsistent  or 
incosnpadbia  with  HACCP  principlaa 
and  procadutea  ivill  be  amaoded  or 
revoLad.  Thia  taak  will  not  onfy  anaure 
conaistency  throughout  the  ragulatiana, 
dlrectivea,  and  other  documenta,  but 
will  redixx  duplicaUon  and  help  focus 
inspectioD  on  the  most  serious  risks  to 
foodsefaty. 

Implementation  Schedule 

FSIS  propoaad  to  phaaa  in 
implemantaliao  of  HACCP  during  a  12 
to  SO-month  poriod  primaiify  on  a 
procaaa-by-pnicaaa  baais,  except  that  all 
"small"  establisbmants  (defined  as 
aatabliahments  with  annual  sales  of  leas 
than  S2.5  millioD)  would  be  allowed  the 
fiiU  36  montha  to  implement  their 
HAOCP  plans. 

FSIS  recaived  numerous  comments  on 
the  propoaad  implementation  schedule. 
Many  commenters  from  meat  and 
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poultry  establishments  said  the 
proposed  period  for  implementing 
HAOCP  was  too  short.  These 
oommentan  requested  more  time  to 
develop  HACCP  plans,  train  employees, 
and  purchase  or  upgrade  equipment 
Many  commenters  requestM  that  small 
businesses  be  granted  more  time  to 
implement  HACCP  so  they  could 
amortize  the  costs  of  hazard  analysis 
and  plan  development,  equipment 
punauses,  personnel  training  and 
records  maintenance.  A  number  of 
commenters  suggested  alternative 
timetables  for  implementation,  ranging 
from  three  to  fifteen  years. 

Several  consumer  groups  argued  that 
the  proposed  implemenGition  schedule 
was  too  slow  and  would  compromise 
public  health  because  serious  outbreaks 
of  foodborne  illness  would  continue  to 
occur  while  establishments  prepare  for 
HAOCP  implementation.  Some  indtistry 
commenters  said  they  were  ready  to 
implement  HACCP  immediately  and 
expressed  concern  about  whetlier  and 
when  the  FSIS  inspection  force  would 
be  prepared  to  oversee  HACCP 
implementation. 

Also,  several  commenters  requested  a 
tiered  implementation  based  on  product 
risk.  These  commenters  suggeirted  that 
establishments  which  produce  high-risk 
products,  such  as  slaughter 
establishments  or  ground  beef 
processors,  be  required  to  implement 
HACCP  first  and  that  establishments 
which  produce  low-risk  pttxlucts,  such 
as  canning  establishments,  be  required 
to  implement  HACCP  last. 

Also,  some  commenters  were 
concerned  about  tha  proposed  phase-in 
period  based  on  diSnent  types  of 
product  categories  and  processes 
because  contaminated  meat  and  potiltry 
are  known  to  come  from  a  variety  of 
sources.  Commenters  said  thst  requiring 
establishments  to  implement  HACCP  at 
diSarent  times  for  different  processes 
within  an  establishment  would  confuse 
establishment  employees,  inspection 
personnel  and  consumers. 
Consequently,  these  commenters 
suggested  that  HACCP  be  implemented 
simultaneously  by  all  establishments. 

Other  commenters  disputed  the 
definition  of  small  business  used  in  the 
proposal.  Recommendations  for 
defining  a  small  business  included 
using  fewer-than-SOO-employees 
definition  developed  by  the  Small 
Business  Administration  (SB A),  using  a 
definition  renecting  volume  of  product 
or  number  of  animals  slaughtered,  or 
using  a  definition  based  on  the  level  of 
sales. 

In  response  to  concerns  expressed  by 
commenters,  FSIS  is  modifying  the 
implementation  sdiedule  for  HACCP. 


The  revised  implementation  schedule  is 
based  on  the  size  of  an  establishment, 
that  is,  a  business  entity  producing  meal 
or  poultry  products  at  a  location.  Each 
establishment  is  required  to  implement 
HACCP  simultaneously  for  all 
processes,  rather  than  on  a  process-by- 
process  basis.  Lai^e  establishments 
(those  having  500  or  more  employees) 
are  required  to  implement  HACCP  18 
months  after  publication  of  this  final 
rule.  "Small"  establishments  are 
required  to  implement  HACCP  30 
months  after  pubUcation.  The  definiUon 
of  "small"  establishment  has  been 
dist^ed  to  correspond  with  SBA's  size 
standards  for  business  entities,  and  is 
now  an  establishment  having  10  or  more 
hut  fawer  than  500  employees.  A  new 
category  of  "very  small"  establishments 
(those  having  fewer  than  10  employees 
or  less  than  $2.5  million  in  annual  sales) 
will  have  42  months  to  implement 
HACCP.  All  individuals  employed  on  a 
full-time,  pari-time,  temporary,  or  other 
basis  al  a  given  establishment  must  be 
cotmted  as  employees.  This  requirement 
corresponds  with  the  &BA  definition  of 
employee  set  forth  in  13  CFR  121.404. 

FSIS  is  committed  to  bringing  the 
Nation's  meat  and  poultry  supply  under 
HACCP  systems  as  rapidly  as  possible. 
Phasing  in  HACXP  implementation  is 
essential  due  to  the  logistical  afibrt 
required  to  manage  a  fundamental 
change  in  work  processes,  roles,  and 
responsibilities  for  both  estabUshments 
and  FSIS.  The  revised  implementation 
schedule  reflects  the  readiness  of 
establishments  of  varying  sizes  to 
implement  HACCP,  the  time  needed  by 
industry  to  develop  HACCP  plans  and 
train  employees,  and  the  time  needed  by 
FSIS  to  train  its  employees. 

The  {nindpal  advantages  of  the 
revisea  implementstion  schedule  are  as 
follows: 

1.  Large  slaughter  establishments 
account  for  75  percent  of  slaughter 
production  and  thus,  most  of  the 
Nation's  meat  and  poultry  supply  will 
come  under  HACC7-hasad  process 
control  one  year  earlier  than  originally 
proposed.  Because  tha  greatest  risk  of 
contamination  with  pathogenic 
microorganisms  occurs  during  this 
initial  stage  of  production,  FSIS 
considers  this  a  significant 
improvement  over  the  original  schedule 
in  tenns  of  expediting  progress  on 
improving  the  safety  of  meat  and 
poultry  products.  The  revised 
implementation  schedule  also  ensures 
that  approximately  45  percent  of 
processed  products  wiU  be  prt>duced 
under  a  HACCP  system  within  18 
months.  In  comparison,  only  25  percent 
of  processed  products  would  have  been 
produced  under  HACCP  systems  at  the 


18-month  mark  based  on  the  proposed 
implementation  schedule. 

2.  By  shifting  initial  implementation 
of  HACCP  bom  12  months  to  18  months 
after  publication  of  the  final  rule,  FSIS 
will  have  sufficient  time  to  m^p^y  the 
transition  to  sanitation  SOP's  in  ul 
establishments,  which  will  begin  six 
months  after  pubUcation  of  this  final 
rtile,  and  to  train  FSIS  employees  to 
implement  HAOCP.  PSIS  does  not 
believe  it  could  manage  this  transition 
and  successfully  implement  HAOCP  in 
12  months. 

3.  Eighteen  months  will  provide 
ample  time  for  the  large  establishments 
to  comply.  In  fact,  it  is  reasonable  to 
assume  that  many  of  these 
estsblishments  may  implement  HACC? 
before  the  deadline. 

4.  Implementing  HACCP  on  the  basis 
of  establishment  size  will  be  simpler  for 
both  FSIS  and  establishments  and  much 
less  disruptive  for  establishments  with 
multiple  processes.  Under  the  proposal, 
these  establishments  would  have  need 
multiple  implementation  dates  (e.g., 
establishments  that  both  slaughter  cattle 
and  gind  beef). 

5.  The  "very  small"  estabUshments 
will  have  an  additional  six  months  to 
implement  HACCP.  This  will  enable 
FSIS  to  complete  the  demonstration 
protects  planned  for  "small"  and  "very 
smaU"  estabUshments.  The  extra  time 
will  also  ensure  the  availabiUty  of  "off- 
the-sheir'  HACCP  training  programs 
prepared  by  private  or  industry- 
sponsored  consultants.  Other  FSIS 
implementation  aids,  such  as  model 
HACCP  plans,  audio,  video,  or 
computer  training  aids,  and  varioua 
publications  such  as  guidelines,  notices 
and  pamphlets  will  have  undergone 
extensive  development  as  well. 

Small  Business  Issues 

FSIS  recognizes  that  many  smaller 
establishments  lack  the  bmiliariiy  with 
HAOCP  that  exists  already  in  many 
larger  establishments.  Therefore.  FSIS  is 
pluming  an  amy  of  assistance  activities 
that  will  faciUtate  implementation  of 
HACCP  in  "smaU"  and  "very  small" 
estabUshments. 

FSIS  is  developing  13  generic  HAOCP 
models  for  the  major  process  categories, 
which  will  be  available  in  dreft  form  for 
pubUc  comment,  and  in  final  form,  at 
least  six  months  before  HACCP 
implementation.  The  generic  models  are 
being  developed  especially  to  assist 
"small"  and  "very  small" 
estabUshments  in  preparing  their 
HACCP  plans.  Because  each  HAOCP 
system  is  developed  by  an  individual 
estabUshment  for  its  specific  process 
and  practices,  the  generic  models  will 
serve  only  as  illustntiona,  rather  than  as 
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preachptive  blueprints  for  a  specific 
HA(X7  plan.  They  should,  however, 
remove  much  of  the  guesswork  and 
reduce  the  costs  associated  with 
developing  HAOCP  plans. 

FSIS  win  also  conduct  HACCP 
demonstration  projects  for  "small"  and 
"very  small"  establishmenls  during  the 
two-year  period  following  promulgstian 
of  this  final  rule.  These  proiects  «rUl  be 
conducted  at  various  sites  to  show  how 
HACCP  systems  can  work  for  various 
products  under  actual  operating 
conditions.  Some  of  these 
demoDstiations  will  involve  "very 
small"  establishments  and  will  aditrsMS 
issues  unique  to  those  eetehHshments. 
For  instance,  how  does  a  HACXP  system 
function  in  an  estabBshment  with  cnly 
a  single  employee?  Through  these 
demonstration  projects,  FSIS,  State 
inspection  authorities,  particlpeting 
establishments,  and  the  indu^ry  at  large 
wrill  sain  added  understanding  of  the 
probbms  and  techniques  of  HACCP 
implementation  and  operation  in 
"small"  and  "very  small" 
establishments. 

FSIS  is  making  svaiUble  to  "small" 
and  "very  small"  establishments  various 
HACCP  materials  that  should  assist 
these  estabUshments  in  conducting  their 
hazard  analyses  and  developing  tlwir 
HACCP  plans.  These  guidance  materials 
include  a  "Guidebook  for  the 
Preparation  of  HACC7  Plans" 
(Appendix  Q  and  a  "Hazards  and 
Preventive  Measures  Guide"  (Appendix 
D).  These  materials  should  be 
particularly  useful  to  "small"  and  "very 
small"  establishments  that  may  lack  the 
expertise  for  conducting  hazard 
analyses  and  1^^)s^gning  establishment- 
specific  HACCP  plans. 

The  "Guidebook  for  the  Preparation  of 
HACCP  Plans"  has  been  designed  to 
provide  "small"  and  "very  sinall" 
establishments  with  a  step-by-step 
approach  for  developing  a  HACCP  plan 
and  includes  examples  and  sample 
forms  at  each  step.  The  Guidebook  can 
be  used  alone  or  in  combination  with 
the  "Hazards  and  Preventive  Measures 
Guide." 

Because  the  development  of  an 
adeouate  HACCP  plan  depends  on  a 
gooa  hazard  analysis,  the  "Hazards  and 
Preventive  Measures' Guide"  develops 
HACCP  Principle  No.  I  in  much  greater 
detail  than  does  the  "Guidebook  for  the 
Preparation  of  HACCP  Plans."  The 
haaids  guide  identifies  potential 
biologicai,  chemical,  and  phyncal 
hazards  associated  with  a  variety  of  raw 
materials  snd  common  ingredients,  as 
well  as  major  processes  used  in  the  meat 
and  poultry  industry.  In  addition,  the 
hazards  guide  contains  examples  of 
preventive  meesuieefbr  common 


hazards  and  associated  critical  limits  for 
those  measurss.  Also  provided  are 
examples  to  illustnte  approaches  to 
implnnanting  the  remaining  HAOCT 
principles  (e.g.,  monitcring,  corrective 
actions,  records,  and  verification 
proceduree)  for  various  hazards  and 
critical  control  points. 

FSIS  invites  comments  and 
suggestions  on  how  it  may  further  ease 
the  tnnsitian  of  "small"  and  "very 
small"  establishments  to  HACCP-besed 
opentions. 

Thu'ning  Consideratioru 

Many  commeotets,  includiBg 
consumer  groups,  FSIS  employees,  meat 
and  poultry  establishments,  and  State 
governments,  sgreed  that  proper 
training  in  HAOCP  procedures  and  plan 
development  is  vital  for  successful 
HAOCP  implementation.  A  number  of 
commenters  suggested  that  joint  tnining 
sessitms  be  held  for  FSIS  and 
establishment  employees  to  ensure 
uniform  understanding  between 
inspection  personnel  and  industry. 
Others  suggested  that  FSIS  certify 
acceptable  ttdning  sites  and  courses  of 
study  for  establishment  employees  to 
coincide  with  govenunent  employee 
training.  However,  some  commenters 
argued  that  FSIS  should  not  accredit 
training  programs  because  to  do  so 
would  umit  the  development  of  training 
programs. 

FSIS  agrees  that  eSsctive  training  of 
both  FSIS  and  industry  employees  is 
oitical  to  HACCP's  success.  FSIS  also 
agrees  that  alternatives  are  needed  to 
make  training  practical  for  various  kinds 
of  establishments.  With  these  objectives 
in  mind,  FSIS  is  cooperating  with  the 
private  sector  to  ensure  that  a  wide 
variety  of  training  optioiu  are  available 
to  industry  and  FSIS  employees.  For 
instance,  FSIS  is  encouraging  the 
International  Meet  and  Poultry  HAOCP 
Alliance,  national  and  local  trade 
associations.  State  and  local  officials, 
the  State  agricultural  extension  services, 
and  local  colleges  and  universities  to 
help  estabUshments  incorporate  HAOCP 
into  their  operations.  The 
implementation  conferences,  discussed 
elsewhere  in  this  preamble,  will  address 
how  to  achieve  the  goal  of  consistent 
training  for  FSIS  and  industry 
employees. 

Other  plans  include  ofierine  HACCP 
briefings  to  industry  at  many  locations 
nationwide.  Each  session  will  be  led  by 
FSIS  HAOCP  trainers,  will  be  held 
during  the  evening,  be  open  to  industry 
and  other  interested  persons,  and 
include  a  question-and-answer  period. 
FSIS  training  sessions  will  be  limited  to 
FSIS  and  State  onployees  because  of 


complex  logistical  and  cost 
considerations. 

USDA's  National  Agricultural  Library 
has  developed  and  miiintain«  the 
HACCP  Training  Programs  and 
Resources  Data^ae.  It  is  accessible  via 
the  Internet  at  "bttp-J/ 
«rww.oalusda.gDv/&iic/foodborae/ 
foodbomJitm"  or  "gopher// 
gopher  jialusda.gov/1 1/infbcntr/fiiic/ 
bodbome/haccp"  and  provides  listings 
of  svailable  training  programs 
(workshops,  satellite  conJerenoss,  etc), 
resources  (videotapes,  software,  ' 

manuals,  taxttxtoka,  etc.),  and 
consultants  (ituiividuals  and 
oompaniee).  Other  Internet  servers  with 
HAOCP-related'infcamaUon  ate  operated 
by  various  fimu,  governments, 
organizations,  and  acadssnic 
inMitutions. 

Several  meat  and  poultry 
establishments  also  commented  on 
ftmding  for  HACCP  training,  suggesting 
that  FSIS  or  State  inspection  programs 
fund  establishment  employee  HACCP 
training.  FSIS  is  making  every  efibtt  to 
assist  establishments  in  making  the 
transition  to  HAOCP.  However,  each 
establishment  %vill  be  responsible  for 
training  its  employees. 

Mandatory  Venus  Voluntary  HACCP 

Most  commenters  supported  the  FSIS 
propoeal  to  make  HACCP  mandatory  in 
all  meat  and  poultry  establishments. 
However,  some  commenters  requested 
that  HACCP  be  voluntary  rather  than 
mandatory  to  alleviate  economic 
burdens,  especially  on  small  businesses. 
Commenters  further  suggested  that,  at 
such  time  as  s  voluntary  HACCP 
program  proved  successful,  FSIS  could 
mandate  HACCP  or,  alternatively, 
market  forces  and  advancing  tetjmology 
could  be  relied  on  to  ensure  its  broad 
scoeptance  in  all  parts  of  the  meat  and 
poultry  industry. 

FSIS  has  determined  that  a  mandatory 
HACCP  program  is  the  only  viable 
option  that  will  eflect  adequate 
processing  improvements  in  all 
establishments  throughout  the  meat  and 
poultry  industries.  Mandatory  HACCP 
systems  are  supported  by  several 
prominent  organizations,  including  the 
Intematianal  Meat  and  Poultry  HACCP 
Alliance  and  the  American  Meat 
Institute,  which  petitioned  FSIS  to 
initiate  rulemaking  to  mandate  HAOCP. 
HA(XF  is  now  and  has  been  voluntary; 
some  establishments  have  it,  most  do 
not  The  preamble  to  U>e  propoaed  rule 
explained  FSIS's  conclusion,  affirmed 
by  most  commenters,  that  HACCP  is  the 
optimal  framework  for  targeting  and 
reducing  the  many  potential,  but  largely 
preventable,  hazards  associated  with 
meat  and  poultry  products.  The  risks  of 
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foodbome  illness  associatad  with  meat 
and  poultry  products  will  be  minimized 
to  the  greatest  extent  possible  only  if 
HACCP  systems  are  implemented  in 
every  establishment. 

HACCP  From  Farm-to-Table 

A  large  number  of  conunenters 
requested  that  HACCP  be  required 
throughout  all  phases  of  food 
production,  from  the  farm  to  the 
consumer.  These  commenters  asserted 
that  HACCP  plans  could  be  developed 
by  producers,  slaughterers,  processors, 
retailers,  food  service  operators,  and 
restaurants  to  assess  and  mitigate  food 
safety  risks.  Futtharmore.  many 
commenters  claimed  that  the  majority  of 
foodbome  illness  cases  can  be  attributed 
to  mishandling  at  the  consumer  level 
and  FSIS  should  therefore  strengthen 
consumer  education  as  well  as  require 
HACCP. 

There  is  widespread  agreement  that 
ensuring  food  safety  requires  taking 
steps  throughout  the  farm-to-consumer 
continuum  to  prevent  hazards  and 
reduce  the  risk  of  foodborne  illness. 
FSIS  is  encouraging  the  active 
development  of  food  safety  measures  to 
minimize  public  health  hazards  in 
animals  presented  for  slaughter.  A 
description  of  these  farm-to-table  efforts 
is  discussed  earlier  in  this  document. 

Total  Qiality  Control  ITQC) 
Establishments  and  HACCP 

One  commentar  requested  that 

establishments  currently  operating 
under  the  TQC  provisions  (9  CFR 
318.4(cJ  and.  381.14S(c))  be  allowed  to 
continue  to  operate  under  modified 
hours.  If  this  Is  not  the  case, 
establishments  currently  under  TQC 
will  incur  considerable  overtime  costs. 
The  commenter  asked  why,  if  HACCP 
represents  an  improvement  over  TQC. 
the  establishment  operating  under 
HACCP  should  require  more  inspection 
coverage  than  one  operating  imder 
current  TQC  provisions. 

This  filial  rule  does  not  alter  current 
poUdes  and  practices  regarding 
inspectional  coverage  and  overtime 
charges  in  establishments  operating 
under  FSIS-approved  TQC  systems. 
HACCP  is  a  safety-oriented  system  of 
process  control  that  addresses  food 
safety  hazards  differently  than  any 
current  FSIS  inspection  systems, 
including  TQC.  Because  TQC  systems 
address  considerations  unrelated  to 
safety,  inspection  practices  developed 
by  FSIS  in  coimection  with  TQC  may  or 
may  not  be  applicable  to  the 
implementation  of  HACCP. 


Freedom  of  Information  Act  Concerns 

Most  commentets  stated  that  HACCP 
records  should  not  be  available  to 
requestors  through  the  Freedom  of 
Information  Act  (FOIA).  Some  said 
HACCP  records  should  be  used  for 
verification  only  and  should  not  be 
included  in  govenunent  files.  Others 
also  suggested  that  access  to  records  by 
FSIS  inspection  personnel  be  restricted 
to  records  that  are  necessary  for  HACCP 
compliance  monitoring,  such  as  hazard 
analyses.  HACCP  plans.  CCF  monitoring 
records  and  corrective  action 
documentation.  Other  commentere 
wanted  to  prohibit  FSIS  personnel  bom 
copying  or  removing  any  records  from 
the  establishment.  Some  commenters 
requested  that  HACCP  records  be 
generally  available  to  the  public. 

In  the  preamble  to  the  proposed 
regulation.  FSIS  stated  that,  as  a 
preliminary  matter,  at  least  some 
elements  of  HACCP  plans  and 
monitoring  records  could  be  classified 
as  trade  secrets  or  commercial 
confidential  information  and  may  be 
protected  &t>m  public  disclosure  under 
exemptions  provided  by  FOIA  and 
USOA  and  FSIS  regulations 
promulgated  pursuant  to  FOIA.  FSIS 
specifically  invited  comment  on  the 
issue  of  public  disclosure  of  HACCP 
records  and  on  whether  FSIS  has  any 
discretion  about  the  releasability  of 
HACCP  records  that  it  has  in  its 
possession. 

Recordkeeping  is  critical  to  the 
successful  functioning  of  HACCP 
systems  in  meat  and  poultry 
establishments.  FSIS  will  have  access  to 
HACCP  records  and  any  other  records 
FSIS  regulations  require.  While  the 
records  required  by  this  final  rule  are 
clearly  vnthin  the  establishment's 
domain  and  ownership.  FSIS  will  have 
access  to  them.  These  records,  and  FSIS 
access  to  them,  are  neoesaary  to 
effectuate  a  mandatory  system  of 
preventive  controls  to  adneve  food 
safety. 

FSIS  will  continue  to  make  use  of 
documentation  to  which  it  has  access 
when  necessary  to  evaluate  the 
operations  of  official  establishments. 
Inspection  personnel  will  normally 
review  the  records  at  establishments  as 
part  of  routine  HACCP  oversight 
activities.  When  inspection  personnel 
suspect  that  an  establishment's  HACCP 
system  is  not  operating  correctly,  they 
will  copy  appropriate  portions  of 
establishment  records,  as  needed,  for 
further  evaluation  and  possible 
enforcement  action. 

An  establishment  will  not  ordinarily 
be  required  to  submit  copies  of  HACCF 
plans,  verification  documents,  or  day-to- 


day operating  records  to  FSIS. 
Consequently,  FSIS  will  not  nomully 
possess  establishment  records  that  may 
be  of  a  proprietary  nature  and  the  issue 
of  whetner  they  are  releasable  under 
FOIA  should  not  arise. 

Copies  of  establishment  HAOCP 
tecoTtls  may,  however,  be  acquired  by 
inspection  personnel  to  document 
enforcement  actions  or  otherwise  assist 
FSIS  in  carrying  out  its  responsibilities. 
The  release  by  FSIS  of  information 
about  estabUshments  and  their 
operations  is  governed  by  the  FOIA. 
Inis  sistute  requires  Federal  agencies  to 
make  available  to  the  public  agency 
rules,  opinions,  orders,  records, 
proceedings,  and  information 
concerning  agency  organization  and 
operations.  FOIA  provides  exemptions 
finm  pubUc  disclosure  for  various  kinds 
of  information,  including  information 
concerning  trade  secrets  and 
confidential  commercial  or  financial 
information,  and  information  compiled 
for  law  enforcement  purposes,  the 
release  of  which  would  be  prejudicial  or 
harmful  to  law  enforcement  or  to  the 
privacyriGhts  or  safety  of  individuals. 

The  FOlA  disclosure  exemption  that 
is  most  likely  to  be  relevant  is  thst 
covering  trade  secret  and  confidential, 
commercially  valuable  information. 
FSIS's  experience  in  meat  and  poultry 
irupection,  its  experience  with  HAOCP, 
and  its  understanding  fiom  the  cost- 
benefit  modeling  and  other  studies 
undertaken  in  the  preparation  of  these 
regulations  is  that  HACCP  plans  wiU 
take  each  estabUshment  some  time  and 
money  to  develop,  and  will  be 
considered  by  the  establishment  to  be 
confidential.  It  follows  that  some 
HACCP  plans  will  include  confidential, 
commercially  valuable  information, 
meeting  the  definition  of  "trade  secret." 
Plans  that  incorporate  unique  time-and- 
temperature  regimens  to  achieve 
prtxluct  safety,  or  other  parameters  that 
are  processor-specific  and  that  are  the 
result  of  considerable  research  and 
eHbrt,  will  ordinarily  meet  this  . 
definition. 

Moreover,  a  plan  is  valuable  to  the 
estabUshment  that  produces  it  for  no 
other  reason  than  that  it  took  work  to 
write.  The  equity  in  such  a  product  is 
not  readily  given  away  to  competitore. 
FSIS  also  knows  from  its  own 
experience  that  establishment 
configurations  tend  to  be  imique  to 
individual  estabUshments.  or  at  least 
have  unique  features.  While  generic 
plans  will  have  great  utiUty  in  many 
circumstances,  tbey  serve  primarily  as 
models  for  establishments  to  develop 
their  own  plans.  EstabUshments  will 
still  have  to  expend  time  and  money  to 
tailor  HAOCP  to  their  individual 
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dicumstanoas.  Thus,  at  least  some 
HACX3>  plans  or  othn  recotds  will 
include  inionnatian  to  which  FSIS  has 
aocsis  but  which  FSIS  will  not  be 
raquind  to  disclose  publicly  under 
FOIA. 

It  should  be  noted,  in  this  legsid,  that 
FOIA  is  not  a  confidsntiality  statute,  but 
has  as  its  piimaiy  puipaae  tna  assunnce 
of  the  public's  right  of  access  to 
Government  infamation.  Aasncies  must 
grant  requests  that  "reasonably 
desoibe"  information  sought  in  agency 
files  that  is  not  exempt  from  mandatory 
disclosure.  For  this  leason,  FSIS 
imderstands  that  It  cannot  maks 
promises  of  confidentiality  that  exceed 
the  parmiaaible  boundaries  established 
under  FOIA. 

FSIS  Enforcement  Authority  and 
Whistieblower  Protection 

A  large  number  of  commanters 
ramiaated  that  FSIS  endone 
enfarcement  tools  containsd  in  the 
propoeed  Family  Food  Prolactbn  Act 
(HJL  1423,  S.  515),  indiiding 
strenstbenad  authority  to  nfuaa  cr 
withcbaw  inspection  Dam  official 
establishments,  aiieiimeni  by  the 
Secretary  of  dvil  iMnattiea  for  violations 
of  tha  inspection  lews,  snd  protection  of 
"wfaistleUowers"  btsn  harassment, 
disoimination.  prosecution,  and 
liability.  WHbin  the  meaning  of  tha 
prop  Dead  legislation,  whlstleblowart  an 
employees  or  other  persons  who  aaaist 
or  demonstnte  an  intent  to  aaaial  USDA 
in  achieving  complianos  with  tha  laws 
and  ragulationa.  rafiiae  to  violate  or 
assist  in  violating  the  law,  or  are 
involved  in  rommendng  or  teetifying  in 
a  legal  piooeading  conducted  by  USDA. 

FSIS  baa  determined  that  while 
additiODal  bgislative  authority  would 
be  helpful  in  certain  arses,  it  is  not 
needed  to  implemeiU  HACCF  and  tha 
odiqr  requirements  established  in  this 
final  rule. 

As  to  whistleblovrer  protection,  ntany 
onmmants  urged  that  these  regulations 
include  such  protection  for  employeee 
of  meat  and  poultry  slaughtering  or 
pmnBesing  estshHshments. 
Whistleblowar  protection  is  designed  to 
{oDlact  wcsfcers  from  being  Siad  or 
otharwiae  discriminated  sflainst  far 
revealing  wrongdoing  by  ueiT 
employers.  The  wrongdoing  in  this  case 
would  presumably  involve  the  Corcad 
Msificatian  of  HACCT  tecords  or  other 
inter  faiaace  with  proper  operation  of 
tha  HACCP  system. 

One  coocam  raised  by  these 
coounanters  and  others  about  tha 
credibility  of  a  HACCP  system  is  that 
important  records  can  be  hlsifiad.  It  is 
allagsd  that,  without  whistleblower 
protectian,  it  is  much  lees  lilwly  that 


FSIS  will  know  about  falsifications.  It 
was  also  auggestad  that  there  is  a  need 
to  enoourage  and  protect  employees 
who  raport  food  saftty  problems  or 
other  violatioos  of  tha  inspection  laws. 

While  FSIS  is  confident  that  it  can 
detect  blslflcatidn  in  the  course  of  its 
routine  reviews  of  estsblishment 
records,  coupled  with  in-plant 
obaervations.  FSIS  alao  expects  that,  as 
is  now  the  case,  it  will  be  alerted  by 
establishment  employees  to  possible 
wrongdoing  eveo  in  the  absence  of 
whistleblower  protection.  FSIS  has 
relied  on  infnmatioo  provided  by 
employees  of  the  regulatsd  industries 
for  many  years.  From  time  to  time, 
information  is  provided  with  an 
expectation  that  the  identity  of  the 
infonnant  will  be  kapt  confidential. 
FSIS  provides  this  prataction,  to  the 
extant  possible.  This  policy  has  bean 
eOBctive. 

As  s  legU  mattar,  FSIS  is  not 
empowered  by  the  FKOA  and  PFIA  to 
buUd  explicit  whistleblower  protection 
into  the  regulations.  In  contrast  to  tha 
explicit  statutory  whistleblower 
protection  accorded  Government 
employeee,  the  FMIA  and  PPIA  do  not 
pnnide  for  whistleblower  protection  for 
industry  employees  of  the  kind 
sugBsstad  by  soma  commanters,  and  no 
suS  axpUcit  protectian  is  included  in 
the  final  rule. 

FSIS  believes,  however,  that  certain 
iaaturae  of  the  HACCP  regulations  being 
adopted  and  the  manner  in  which  FSIS 
will  inniect  meat  and  poultry 
establishments  oompensata  for  the  lack 
of  fumal  whistleblowar  protectian,  for 
porpoeee  of  ensuring  food  aafaty.  Meat 
importantly,  aadi  astabUahmant  will  be 
required  to  document,  through  racoida 
kept  by  ealabUahnent  employeee,  that 
the  critical  limits  required  to  ensure 
food  safety  are  being  met  and  when  s 
Ulure  occurs,  proper  comctive  action 
is  taken.  TIm  failure  to  document  salsty- 
related  failuras  and  to  take  neoeaaary 
corrective  action  violates  HACCP 
regulations  and  the  establishment  will 
be  subject  to  appropriate  regulatory 
action.  Moreover,  the  hlsification  of 
required  HACCP  records  is  a  serious 
violation  of  Federal  criminal  law  and 
will  be  investigated  and  pursued 
agpeasively  by  FSIS. 

Establislunents  that  cona&entiously 
implement  HACCP  will,  in  tha  course  of 
normal  operations,  support  employee 
reports  of  HAOCF  deviations  or  other 
potential  hasardous  prooaaaing 
conditions  and  take  immediate 
corrective  action.  HACCF  systems  in 
which  employees  with  HACCF 
respoosibilities  are  prevented  or 
detatred  from  carrying  out  their 
tesponsibilitiee  wUl  be  considered 


inadequate,  and  FSIS  will  pursue 
appropriate  enforcement  action. 

By  virtue  of  the  extensive  presence  of 
FSIS  inspactore  in  meat  and  poultry 
aatahlishments  and  the  daily  access  of 
FSIS  inspectora  to  HACCP  records.  FSIS 
vrill  be  able  to  verify  whether  problama 
are  being  properly  documented  and 
addiesaedand  will  be  able  to  obaerve 
potential  food  safaty  problems  that 
establishments  have  not  found  or  are 
not  confronting  in  an  appropriate 
manner.  FSIS  emphasizes  that 
undetected  or  uncorrected  conditions 
which  are  likely  to  cause  foodbome 
illnsas  or  infury  should  be  repotted 
immediately  to  FSIS  by  any  person  with 
knowledge  of  their  existence. 

Enforcement  and  Due  Process 

A  significant  number  of  commentere 
raised  concerns  shout  the  level  of 
discretion  inspection  personnel  will 
have  in  suspending  establiahmant 
operationa  due  to  alleged  deficiencies  in 
either  the  design  or  the  onention  of  a 
HACCP  plan.  Some  urged  FSIS  to  make 
clear  to  inspection  personnel  that  such 
extreme  actions  an  to  be  reeerved  only 
for  sitnadons  in  which  continued 
operation  of  tha  establishment  presents 
an  imminent  public  health  risk.  CXhera 
strongly  argued  that  operations  should 
be  suspended  or  inspection  withdrawn 
when  an  eatahllshmant  bila  to  comply 
with  any  HACCP  requiiements. 
Oarificatioa  was  requested  regarding 
the  imposition  of  penalties  and, 
specifically,  what  circumstances  would 
warrant  suqiansian  of  operations  or 
withdrawal  of  inspection. 

Generally,  tha  nature  of  tha 
enforcement  action  taken  will  vary, 
depending  on  the  seriousnees  of  the 
alleged  violation.  Minor  violations  of 
the  HACCP  lequiramanta  may  be 
recorded  by  Aamcy  personael  to 
determine  establishment  compliance 
trends.  Minor  violations  may  also  result 
in  intensified  inspection  to  ensure  that 
than  is  no  pattern  of  noncompliance 
and  that  then  is  no  underlying  food 
safoty  concetiL 

Conversely,  serious,  repeated,  or 
flagrant  vic^Urais  will  result  in 
immediate  regulatory  action,  such  as 
stopping  production  Unas;  applying 
"U.S.  Retected"  tags  to  involved 
equipment,  lines,  or  facilities;  retention 
of  product,  and  suspension  or 
withdrawal  of  inspection.  Because  of 
the  impoitanca  of  recordkeeping  to  the 
functioning  of  HAOCP  systems  and  the 
pmduction  of  foods  (hat  are  safs  for 
human  consumption,  FSIS  views 
recordkeeping  aa  a  serious  matter  with 
potentially  grave  implications  if  records 
are  not  propariy  maintained  or  an 
tslsified. 
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Many  commanters  were  troubled  by 
what  they  perceived  to  be  limited 
pnx3edur&l  due  process  afforded  to 
establisfajnents  when  faced  with  the 
suspension  of  inspection  due  to  a 
finding  that  the  HACCP  plan  is 
inadequate.  FSIS  agrees  that  all  fin<<ing« 
of  inadequacy  should  be  sound 
scientifically  and  legally,  and  that 
suspensions  should  not  be  invoked  in 
an  arbitrary  manner.  The  optimal 
system  would  provide  an  appropriate 
level  of  protection  to  establishments 
without  unnecessary  delay,  espedaUy 
where  no  factual  dispute  is  likely. 

Based  on  the  comments  received  on 
this  issue,  FSIS  has  decided  not  to 
finalize  the  proposed  Rules  of  Practice 
at  this  time.  FSIS  is  interested  in 
receiving  comments  and  suggestions  on 
enforcement,  alternative  dispute 
resolution,  and  due  process  issues,  and 
has  included  these  topics  for  discussion 
at  the  implementation  conferences.  On 
the  bssis  of  the  conference  discussions, 
FSIS  will  complete  any  required 
rulemaking  covering  these  issues  prior 
to  the  first  implementation  date  for 
HACCP. 

The  Final  Rule 

Reorganization  of  HAOCP  Regulatory 
Text 

FSIS  has  recoganized  the  codified 
regulatory  text  proposed  in  the  Pathogen 
Reduction/HACCP  proposal  and 
reworded  a  number  of  the  provisions. 
These  changes  have  been  made  in 
responsa  to  comments  received  on  the 
proposal,  for  the  sake.of  greater  clarity 
and  ease  of  use,  and  to  conform  with 
FSIS's  planned  reorganization  and 
consolidation  of  all  its  meat  and  poultry 
inspection  regulations.  In  general,  the 
final  HAOCP  regulations  are  more 
streamlined  than  the  proposed 
provisions,  organized  in  a  more  logical 
fonn,  and  lass  prescriptive  than  the 
proposed  regulations.  Also,  as  part  of 
the  FSIS  and  FDA  effort  to  adopt  a 
rommnn  approach  to  food  safety 
(described  in  the  January  1996  National 
Petfoimance  Review  document 
"Reinventing  Food  Regulations"),  FSIS 
has  made  changes  to  the  proposed 
regulatory  text,  where  applicable,  to  be 
oonaistant  with  FDA's  bial  tula  on 
HACCP  systems  for  seafood  (60  FR 
65096:  December  IB,  1995). 

To  the  extant  possible,  the  HAOCP 
requinments  for  both  meat  and  poultry 
pnxlucta  have  been  consolidated  in  a 
new  part  417. 

Requirements  aOacting  grants  or 
refusals  of  inapaction  have  been  moved 
to  a  new  S  304.3  and  a  new  S  381.22. 

FSIS  teoaived  approximately  7,500 
writtan  and  many  oral  coounents  on  tha 


proposed  rule  from  meat  and  poultry 
slaughter  operations,  processors, 
retailers,  trade  and  other  associations, 
consumer  advocates,  the  scientific  and 
public  health  community.  Federal  and 
State  government  agencies  and  foreign 
governments,  employees,  and  other 
interested  parties.  While  a  majority  of 
these  commenten  supported  the 
proposal  to  require  adoption  of  HACXP 
by  meat  and  poultry  establishments, 
they  diSersd  widely  regarding  plan 
development,  implementation,  and 
related  issues.  Comments  on  the  specific 
proposed  regulatory  requirements  and 
FSIS's  responses,  follow. 

HACCP  Systems  as  a  Condition  of 
Receiving  Inspection 

Proposed  §  326.7(a)(2)  and 
$  381.602(a)(2)  would  have  permitted 
the  issuance  of  a  grant  of  inspection 
concurrent  with  a  new  establishment's 
development  and  validation  of  its 
HAOCP  plan.  This  provision  is 
confusing  because  it  is  unclear  how  an 
establishment  can  develop  and  validate 
its  HACCP  plan  "concurrent"  with  the 
granting  of  inspection  when  the  HAOCP 
plan  can  only  be  validated  on  the  basis 
of  commercial  operations  and  the 
establislunent  can  operate  commercially 
only  under  inspection.  Therefore,  it 
would  be  impossible  for  an 
establislmient  to  validate  a  HACXP  plan 
prior  to  receiving  a  grant  of  iAspection, 
as  proposed.  A  number  of  commenters 
noticed  this  difficulty  and  requested 
that  establiahments  be  allowed  a 
reasonable  amount  of  time  under 
commercial  production  to  vahdate  their 
HACCP  plans. 

0>mniantars  also  disagreed  with  the 
proposed  HACCF  plan  development 
timetable  for  new  establishments  or 
establishments  producing  new  products 
or  those  conducting  product  test 
production  runs.  Some  said  that  new 
establishments  and  establishments 
producing  new  products  or  conducting 
test  runs  subsequent  to  the  applicable 
HAOCP  efllKtive  date  should  have  at 
least  six  months  or  up  to  two  yean  to 
fitudize  HACCP  plans.  Othere  said  that 
all  HACXP  plans  should  be  developed 
before  start-up  with  revisions  allowed 
within  a  reasonable  period. 

FSIS  is  in  basic  agreement  with  these 
comments  and  is  revising  tha  basic 
ptocsdures  for  granting  inspection  to 
allow  establishments  time  to  validate 
their  HACCP  plans.  The  provisians  in 
$S  304.3(b)  aiul  381.2Z(b)  require  that 
any  oew  astabliabmant  omduct  a 
hazard  analysis  and  develop  a  liACXP 
plan  prior  to  being  iaaued  a  conditianal 
grant  of  inspection.  ITw  eatahHshment 
must  valid  (te  iU  HACCP  plan  within  90 
days  after  the  coodiUonal  grant  of 


inspection  is  issued.  After  FSIS  has 
detennined  that  the  establishment  has 
validated  its  HACCP  plan,  a  permanent 
grant  of  inspection  will  be  issued.  An 
establishment  already  receiving 
inspection  may  produce  a  new  product 
for  distribution  only  if  it  has  developed 
a  HACCP  plan  applicable  to  the  product 
and  validates  the  plan  within  90  days 
after  begiiming  production  of  the 
product. 

FSIS  is  requiring  that  new  fedlities 
and  products  be  covered  by  a  HACCP 
plan  at  the  time  commercial  production 
begins.  Establishment  management  is 
expected  to  consider  development  of 
HACCF  systems  as  part  of  essential  pre- 
production  decisions  for  new 
operatioift.  Establishments  are  also 
expected  to  modify  their  HACCP  plans 
as  needed  based  upon  experience  and 
reported  results.  FSIS  has  determined 
that  no  start-up  time  >e  needed  in  these 
instances  since  the  establishment  will 
not  be  experiencing  any  transition  bom 
an  old  system  to  a  new  processing 
system. 

FSIS  is  considering  what  further 
changes  may  be  necessary  in  the 
procedures  for  granting  and 
inaugurating  inspection  at  official 
establishments  to  better  accommodate 
HACCP-oriented  inspection.  FSIS  plans 
to  publish  a  notice  of  proposed 
rulemaking  on  this  matter  in  the  near 
future.  . 

Definitions 

Proposed  S§  326.1  snd  381.601  have 
been  combined,  streamlined,  and 
redesignated  as  S  417.1,  Thirteen 
proposed  definitions  were  determined 
to  be  commonly  imderstood  or 
unnecessary  and  have  been  removed.  Of 
the  seven  definitions  remaining,  the 
definitions  for  "critical  control  point," 
"critical  limit."  "HACCP  system,"  and 
"responsible  establishment  official" 
have  been  clarified.  For  example,  tha 
definition  of  "critical  control  point" 
includes  the  phraae  "as  a  result"  to 
indicate  that  the  prevention,  reduction, 
or  eliminatian  of  a  Cood  safety  hazard 
occurs  because  of  action  taken  at  the 
critical  control  point.  The  definition  of 
"responsihle  establishment  official"  has 
bean  expaikded  to  include  the 
individual  with  overall  authority  or  a 
higher  level  official  of  tha 
astablishmenL 

The  revised  definitions  are  consistent 
with  those  promulgated  in  FDA's  final 
rule  im  HACCP  systems  for  seafood.  For 
example,  FSIS  hais  added  a  new 
definition  to  $417.1  for  the  term 
"procesa-monitoring  instrument."  This 
tenn  is  defined  as  "an  instrument  or 
device  used  to  indicate  conditions 
during  prticaasing  at  a  critical  control 
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point."  PSIS  detenninad  that  this 
definition  would  b«  helpful  to 
establishments  developing  HA0(3> 
plans. 

Hazaid  Analysis  and  HACXT  Plan 

Th«  proposal  raquirad  each 
«^«Mi«Km«nt  to  davslop  and 
implanHint  a  HACCP  plan  which 
inaapoiatad  the  sovan  HAOCP 
principles.  A  hazard  analysis  was  to  be 
conducted  to  identify  biological, 
cbamical  and  physiral  hazards  and  a  hal 
of  steps  in  tha  pracass  wfasre  polantially 
significant  hazards  could  occur  and  the 
pravenlive  maasuii  to  he  taksn  were  to 
beidandflad. 

PiOTiaiaas  relBling  to  the  heard 
analysis  and  dsvalopmani  of  tha  HACCP 
plan  ware  prapoaed  as  §S  320.2  and 
M1.802.  "DBrehiinMnt  of  HACCP 
Pin."  S$33S.3aod  3m.a03,  "HAOCP 
Ptiaciplsa."  and  §§  326.4  and  3M.MM. 
Tmplamaiilaliao  of  the  HAOCP  PIm." 
viaionBhMvb 

S  417.2. 

aigaad  thai  !■  the 


.thee 
t  from  dlavelopteg 
HA0I7  plana  ad  opemtog  uod«  a 
HAOCP  ij  *■!■  OaiMimlais  idmUfled 
IvdflidBiMft  Ihs  wiug  nianiihi  luiws 

imliKiliia  iiilithat  may  idanttiy  no 


To  clarity  a»ccpcapt  of  polaatlaUy 
rtgwiftrant  ha— ds,  and  to  be  oonaiatent 
with  tha  PDA  final  nis  on  HAOCP 
>  fas  SMfaod.  the  final  mle 
i  each  salahliahfnant  to  cooduct, 
or  have  eondncted  for  it.  a  hazatd 
analysis  to  determine  the  food  laJialy 
hazards  leesonably  likely  to  oocnr  In  the 
Dfoductian  pnxasK.  A  ftwd  tafsty 
hazard  that  is  laaeooably  liicely  to  occur 
is  detfaied  sa  ooe  far  «diich  a  prudent 
eetahhshment  wi»ld  estabUah  controls 
because  it  historicelfy  has  occurred,  or 
because  there  is  a  leestuuhle  possibility 
that  it  «rill  occur  in  the  partioilar  type 
of  product  being  proceaeed,  in  the 
aheencB  of  thoee  controls. 

FSIS  agrees  that  if  as  estsfalisfament'B 
hazard  analysis  reveels  no  hazards,  than 
no  HAOCP  plan  would  be  required. 
However,  FSIS  is  currently  unaware  of 
any  meet  or  poultry  production  process 
that  can  he  deemed  catagpricaUy  to  poee 
no  Uksly  hazards.  With  regard  to  the 
lard  and  meat  flavoring  examples,  FSIS 
believes  that  leesonably  likely  biological 
and  physical  hazards  requiring  control 
measures  exist  in  establishments 
manubctuiing^ase  products  and  that, 
therefore,  HAOCP  plans  sre  required. 

VSIS  agrees  that  the  micrahial  hazards 
aasoriated  with  catmed  meet  and 
poultry  products  are  eliminated  by 


complying  with  the  regulations  in  9  CFR 
8S318.30O-311  and  381.300-311.  Theae 
regulatioiu  are  baaed  on  HACa* 
concepts  and  prtrvide  for  the  analysis  of 
thaimal  proouaing  systems  and  controls 
to  axduoe  microbial  hazards. 
Accordingly,  the  final  rule  provides  that 
HACCP  plans  for  thermally  processed/ 
coaunerdaUy  sterile  products  do  not 
have  to  address  the  food  saisty  hazards 
asanriated  mth  microbiological 
contamination  if  the  product  is 
produced  in  accordance  with  the 
'■»"'''"e  legulaUons.  Howerver,  because 
the  ciunnt  ragulaUons  exclusively 
addreaa  mioiibiai  hazarda.  nocessofs  of 
cuuiad  meat,  meat  food  and  poultry 
products  must  develop  and  implement 
HACCP  plana  to  addiues  chemkail  and 
physical  hazads  that  are  reeaonably 
Ukaly  to  occur. 

The  cmrantnaiming  regulations 
oonlain  muMtous  preecripUve  fcetures, 
taidudiBg  eidanaive  PSIS  invotvemsol 
hi  the  deililnmllim  pvocess,  that  are 
lni:wielalanl  with  &b  phikaophy 
undaiying  HAOCT.  b  the  advance 
iMtlos  of  pnnaaad  ndamaking  "PSIS 
Agands  far  OMaga:  Ragoletay  Review" 
(60  n  074eai  Decmhsf  29, 1996),  FSIS 
stated  its  iatantlan  to  Goneeit  the 
lanitaig  lagiilaHiaii  In  |iiiifiiiiniiiii  ii 


wi&  HACCP.  Until 


in  the 


I  do  not  have  to 
I  mlooUal  hazards  in  their 
HACCP  ptans. 

The  provisions  of  proposed  S  326.3(s), 
(aKl).  and  (aX2),  and  §  3ai.a03(a).  (aMD. 
and  (aX2)  triadng  to  prooeaa  flow 
charting  and  the  IdeirtifirwHon  of 
intended  uses  and  consumers  of  the 
product  have  been  combined  in  the  final 
rule  into  $  41 7.2(aX21. 

Proposed  S§  326.2(b)  snd  3ai.e02(b) 
would  have  required  that  any  HAOCP 
plan  be  developed  with  assistance  of  a 
HACCP-trained  individual  employed  by 
the  establishment,  that  the  individual's 
name  and  reeume  be  oo  file,  and  that 
the  individual  meet  other  prescriptive 
requiremants.  These  requirements  haVe 
been  removed  In  response  to  criticism 
expressed  in  cormneols  teceived  and  for 
ressons  given  below  in  the  discussion  of 
$417.7.  The  new  $41 7.2(a)(1)  permits 
someone  other  than  an  estsbliahment 
employee  to  conduct  the  hazard 
analysis. 

Proposed  $S  32e.3(a)  and  381.603(s) 
would  have  requited  a  bszard  analysis 
to  identify  any  biological  (including 
mioobiokigia)),  physical,  or  cheodcal 
hazards,  fai  §  417.2(aK3),  PSIS  lisU  ton 
areas  thst  should  be  considered  by  an 
establishment  when  performing  its 
hazard  analysis.  These  ten  areas  are: 
natural  toxins;  microbiological 


contamination;  chemical  contamination; 
pesticides;  drug  residues;  zoonotic 
diaeaaes;  decomposition;  parasites; 
unapproved  use  of  direct  or  indirect 
food  Of  color  addiUves;  and  physical 
hazards.  This  list  of  possible  hazards 
prtjvides  more  complete  guidance  to 
establishments  conducting  a  hazard 
analysis;  it  responds  to  industry 
comments  criticizing  as  "vague"  the 
proposed  definition  of  hazard:  and  it  is 
also  consistent  with  the  list  of  hazards 
in  FDA's  final  rule  on  HACQ>  systems 
for  seafood. 

Propoaed  SS  328.2(a)  and  381.602(a) 
would  have  required  that 
estabhahinants  develop,  implement,  and 
operate  a  HACC3>  pbm  for  each  process 
conducted  by  the  astahliahment,  snd 
provided  a  l£rt  of  process  categoriea 
suhfect  to  this  requirement.  Section 
417.2(b)  providas  that  each 
estahllshmant  develop  and  implement  s 
HAOCP  plan  coveting  each  product 
produced,  urhanever  Its  haaaid  analysis 
reveals  one  or  more  food  safety  hazards 
that  are  likafy  to  occur.  This 
requirement  la  sufaatantivefy  the  ssme  as 
the  proposal. 

Section  417.2(hNl)  praividae  e  leviaed 
Bat  of  process  catsgaitea,  whUe 
$417j(b)(2)  slates  that  a  siiMle  HAOCP 
plan  may  umwupuss  onkiplis  products 
within  a  ain^amaoBsaiiig  catsgosy,  if 
the  iMzada,  OCF'b.  and  oitiGariimits 
are  eaaantially  Iha  sams.  and  as  long  as 
ai^plan  hatiuas  that  are  unique  to  a 
spaofic  product  he  claarfy  eat  out  in  the 
HAOCP  plan  and  ohaarvBd  in  psactice. 
Poreoanipia.  an  aatabliahmant's  HACCP 
plan  for  the  pnioaasing  of  cooked 
sausage  might  cover  hologna, 
kixackwunt,  and  frankfuiters  that  the 
estabUahiiient  produces. 

Propoeed  $S  328.2(d)  and  381.e02(d) 
wouM  have  required  that  the  HACCP 

Elan  be  developed  in  two  stages,  both  to 
9  completed  tix  months  prior  to  the 
phase-in  date  of  the  applicable  process 
category  or  upon  appUcation  for 
inspection  or  when  a  new  process  Is 
ready  for  implementation.  FSIS  has 
eliminated  these  requirements  because 
they  are  impiacticaL 

I<ropoeed  SS  326.2(dXl)  and 
381.602(dXll  would  have  required  that 
every  HACCT  plan  be  in  a  format 
similar  to  the  NAOiCF  and  FSIS 
generic  models.  FSIS  agrees  with  those 
conunenters  who  found  this  proposed 
requirement  to  be  unnecessary  and  too 
prescriptive,  and  has  not  included  this 
requirement  in  the  final  rule. 

Propoaed  SS  326.3  and  381.603  nl 
forth  tha  seven  HACCP  principles 
aoocmpaiiied  by  the  corresponding 
requirements  establishments  must  meet 
when  developing  HACCP  plans.  In 
response  to  comments  that  the  detailed 
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provisions  were  imnecessary,  FSIS  has 
set  forth  in  S  417.2(c)  a  simplified  list  of 
requirements,  based  on  the  seven 
HACCP  principles,  to  be  met  by 
establishments  when  developing 
HACCP  plans.  The  proposed 
requirements  remain,  except  for  the 
following  additions,  unchmged. 

Two  subparagraphs  have  been  added 
to  new  S  417.2(c)(2),  clarifying  the 
requirements  for  the  identification  of 
CCP'i  within  a  HACCP  plan.  This  new 
section  requires  that  estdillshments  list 
in  their  HAOCP  plan  the  0C3>'s  for  esch 
of  the  identified  food  lafirty  hazartls, 
including,  as  appropriate:  (1)  CCP's 
designed  to  control  food  safiity  hazards 
that  could  be  introduced  in  the 
establishment,  and,  (2)  OOP's  designed 
to  control  food  safafy  hazards  thst  may 
have  been  introduced  into  the  pnxluct 
before,  during  and  after  its  entry  into  the 
establishmenL  In  response  to  comments 
objecting  to  the  proposed  requirement 
for  establishments  to  use  s  dedsion  tree 
in  identifying  CCP's  (proposed 
S  326.3(b)  and  381.603(b)),  this 
requirement  has  been  removed  from  the 
final  rule. 

Proposed  SS  326.4  and  381.604  would 
have  required  that  a  respoiuible 
establishmeni  official,  formerly  defined 
SS  "the  management  official  located  on- 
site  at  the  estsblishment  who  is 
respcnsible  for  the  establishment's 
compliance  with  this  part,"  review, 
approve,  and  sign  the  HACCP  plan. 
Section  417.2(d)(1)  reauirea  that  the 
HACCP  plan  be  signed  by  the 
responsible  establ^hment  official, 
defined  as  the  individual  with  overall 
authority  on-site  or  a  higher  level 
official  of  the  establishment,  possibly 
off-site.  Further,  in  S  417.2(d)(2).  FSIS  is 
coixecting  an  oversight  in  the  proposal 
by  requiring  that  the  HACCP  plan  must 
be  signed  and  dated  upon  initial 
acceptance  by  the  estaolishment  and  at 
any  time  the  plan  is  modified.  The 
proposal  required  that  the  responsible 
establishment  official  sign  the  plan 
upon  completion  of  the  hazard  analysis 
and  the  development  of  the  HACCP 
plan.  The  HACCP  plan  must  also  be 
signed  and  dated  at  least  once  each  year 
after  the  required  reassessment. 

Finally,  FSIS  explicitly  states  its 
statutory  authority  to  enforce  the 
HACCP  regulations  under  S  41 7.2(e), 
providing  that  if  an  establishment  foils 
to  develop  and  implement  a  HACCP 
plan  or  to  operate  in  accordance  with 
the  requirements  of  this  pari,  the 
products  produced  by  the  establishment 
may  be  deemed  adulterated. 

Corrective  Actions 

Proposed  SS  326.3(e)  and  381.603(e) 
would  have  required  thst  each 


establishment  develop  corrective 
actions  to  be  taken  when  there  is  a 
deviation  from  an  established  critical 
limit.  Under  the  proposed  provisions,  if 
a  deviation  were  found,  the 
establishment  would  describe  the  steps 
taken  to  identify  and  correct  the 
deviation,  determine  how  noncompliant 
product  would  be  handled,  ensure  that 
no  safety  hazards  exist  after  the 
corrective  actions  are  taken,  and  define 
measures  to  prevent  recurrence.  Further, 
this  section  required  that  the 
establishment  determine  whether  its 
HACQ*  plan  required  modification  and, 
if  so,  to  modify  the  plan. 

Many  conunenters  stated  that 
establishments  should  be  empowered  to 
make  decisions  on  product  safety. 
Commentsn  generally  maintained  that 
the  estsblishment  should  have  primary 
responsifailify  for  setting  the  CCP't  snd 
critical  limits  snd  for  taking  corrective 
action  when  there  is  a  deviation. 
Inspectors  should  verify  the  overall 
effoctiveness  of  the  HACCP  plsns, 
including  the  corrective  actions  taken 
by  establishments.  A  number  of 
commenters  were  concerned  about  the 
possibility  that  FSIS  might  take  action 
on  a  product  if  s  critical  limit  in  the 
establishment's  HACCP  plan  was  not 
met,  even  if  the  establishment  were 
taking  corrective  action  under  the  plan. 
Commenters  felt  that  this  action  by  FSIS 
would  be  unwarranted.  An  additional 
concern  was  that  the  potential  for  this 
type  of  problem  would  be  compounded 
if  the  estabUshment  set  a  critical  limit 
more  restrictive  than  necessary  for  food 
safety  to  meet  quality  standards,  for 
example,  a  higher  cooking  temperature 
than  necessary  to  produce  a  pathogen- 
free  product. 

The  establishment  must  take 
corrective  action  for  any  deviation  from 
a  set  critical  limit  FSIS  will  verify  that 
the  establishment  has  taken  appropriate 
corrective  action  as  specified  in  their  ' 
HAOCP  plan.  If  an  establishment  foils  to 
take  corrective  action  as  specified  in  its 
HACCP  plan,  FSIS  may  find  that  the 
HACCP  system  is  iiuidequate  pursuant 
to  S  417.6(c).  FSIS  agrees  that 
establishments  should  be  empowered  to 
make  decisions  regarding  product 
disposition  in  accordance  with 
corrective  actions  specified  in  their 
HACCP  plans.  FSIS  is  requiring 
(SS  417.2(c)(5)  and  417.3)  that 
establishments  describe  in  their  HACCP 
plans  the  conective  actions  that  will  be 
taken  if  a  critical  limit  is  not  met  and 
assign  responsibility  for  taking 
corrective  action.  Corrective  actions 
must  ensure  that  no  product  that  is 
injurious  to  health  or  is  otherwise 
adulterated  as  a  result  of  the  deviation 
enters  commerce,  thst  the  cause  of  the 


deviation  is  Identified  and  eliminalad, 
that  the  OCF  will  be  tmder  control  after 
the  corrective  action  is  taken,  and  that 
measures  to  prevent  recurrence  ore 
established. 

FSIS  recognizes  that  preestabllshed 
corrective  actions  may  not  cover  every 
contingency  and  that  unforeseen 
hazards  or  deviations  may  occur.  Thus. 
S  417.3  of  the  regtilations  provides  a 
series  of  steps  to  be  taken  in  such 
situations.  'These  steps  include 
segragating  and  holding  affected 
product  and  conducting  a  review  to 
determine  the  scceptabilify  of  the 
product  for  distribution,  ensuring  that 
any  adulterated  prtxluct  or  product 
otherwiae  injurious  to  healui  does  not 
enter  commerce.  ai>d  reasseaaing 
HACC?  plans  to  determine  if  any 
modification  is  needed. 

Validation,  Verification,  and 
Reassessment 

Proposed  SS  326.3(g)  and  381.602(g) 
would  have  required  that 
establishments  develop  procedures  for 
HAOCT  plan  vaUdation  by  an 
adequately  trained  individual,  and  set 
forth  the  related  lequirements.  Proposed 
SS  326.4  and  381.604  further  detailed 
the  validation  requirements,  stating  that 
during  the  validation  period, 
establishments  shall  conduct  repeated 
verificatioiu  of  the  plan,  hold  frequent 
meetings  with  Program  employees,  and 
review  records  generated  by  the  HACCP 
system.  Under  the  proposal, 
establishments  were  to  modify  their 
HACCP  plan  following  any  ingredient 
change,  prtxluct  reformulaUon, 
manuhcturing  process  or  procedure 
modification,  equipment  change,  or  any 
other  such  chsnge.  Revalidation  of  an 
establishment's  HACCP  plan  would 
hsve  been  required  whenever  significant 
product,  process,  deviations,  or 
packaging  changes  required 
modification  of  the  plan. 

Many  commenters  expressed 
confusion  about  the  meaning  of  the 
terms  "validation"  and  "verification"  as 
uaed  in  the  propoeed  rule.  The  question 
of  who  will  be  responsible  for  validating 
HACCT  plans  was  raised  by  a  number 
of  commenters.  Some  requested  a 
clearer  definition  of  the  term 
"validation"  as  well  as  clarification  of 
who  will  approve  and  verify  a  HACCP 
program.  Particular  concern  was 
expressed  about  what  role  local 
inspection  personnel  will  have  in  the 
HACCP  plan  development  and  approval 
process.  Some  said  that  FSIS  should 
assiune  more  responsibilify  for 
approving  HAOC?  plans  through  a  prior 
approval  system:  others  argued  that  no 
formal  acceptance  or  prior  approval  of 
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HAtXa>  plan*  by  FS1£  should  be 


1  the  final  niie,  FSIS  has  daiiflad  the 
coDcepts  of  "validation"  and 
"verification"  by  delineating  the 
reepooaibilitiea  of  FSIS  and 
eat^Uihments  in  sepants  codified 
aectioDs.  The  initial  validation,  ongoing 
verification,  and  raasaeaament 
prooeduraa  to  be  foUowed  by 
eatabliahments  an  preaented  in  $417.4 
and  FSIS's  verification  procedural  are 
pieaanted  in  $417.8. 

Became  prior  approval  of  HACCP 
plana  by  FSIS  would  be  contiaiy  to 
redelinad  rolea  and  respooaihilitiaB 
inharant  in  the  HACXF  philoaophy. 
FSIS  will  not  approve  or  vaUdata 
HACCP  plana  before  an  eatahllahmant 
implemenla  its  HAOCF  lyitem.  Eadi 
aatabUshment  will  be  reaponalble  Cor    - 
developing  its  HACC3>  plan  and 
enauring  its  adequacy. 

Commenters  oppoaad  to  FSIS 
involvement  in  plan  vaUdatinn  oflsred 
two  luggeetianK  (1)  eatabUahmanta 
could  uae  an  independent  thiid  party, 
auch  aa  a  proceaaing  authority  or 
cciiwiltant  vrtth  HAOCP  expaitiaa  to 
validal*  HACCP  plana  or  (2)  HAOT- 
tninad  aitaMlahmnnt  employeab  could 
validate  plana. 

FSIS  concuia.  KataWlahmenta  will  be 
requind  to  have  vaUdatad  plana  and 
may  uaa  indapandant  conaultanta, 
piooaaa  anthoritiaa,  or  eatabUahment 
■aplayeai  tiainad  In  aocoidanca  with 
$417.7  far  plan  darelopmant  and 
vaHdtfion.  FSIS  ia  not  preacribins  that 
any  paiticular  validation  method  be 
oaaa 

Soma  aatabliahments  may  chooaa  to 
naa  the  aervicaa  of  labcratoriaa  or 
yiuumaiiif  a<ith«iritiee  to  vaUdaf  tfaair 
CCP'a.  eaparlalty  if  than  are  mwatiran 
about  the  aflactivanaaa  of  tmntianal 
controla.  or  if  dtay  are  oooaiderfaig  uae 
of  controla  vriiich  have  not  been 
pmviottaly  validated,  auch  a*  cooidng 
tima/temperature  combinationa. 
However,  many  eatabUahmanta  will 
cfaooae  to  rely  on  OCT'S  that  hava  bean 
adantiScally  validated  and  reportad  ia 
the  litaratura.  In  either  case,  F^IS 
bdiavea  that  requiring  individual 
aatabliahments  to  validate  their  HAOT 
plan  ensures  that  the  CCT's  and  the 
overall  HACCP  plan  work  as  intended 
in  the  estabUahment  to  reduce  or 
eliminate  hazards  and  prevent  the 
productian  of  unsafe  food. 

One  industry  member  obaerved  that 
his  company  defines  validation  aa 
documanting  that  a  critical  control  point 
ellminataa  or  afhctively  addieaaes 
mioofaiologlcal  hazards. 

FSIS  agresa  that  validation  includes 
documanting  that  critical  control  pointa 
eflectively  address  relevant  haxaids. 


including  such  microbiological  hazards 
aa  £.  coti  01S7  J17,  Sahnooalla.  and 
CampyhboctaT,  but  emphaaina  that 
valiiMion  is  more  than  {uat  the 
accumulation  of  microUological  data 
verifying  eadi  CCP.  It  involvaa 
scientifically  damonstrating  that  a 
HACCP  STStam  aa  daaignea  is  efiective 
in  controUlng  the  ibod  saiMy  hazarda 
idantiflad  through  the  hazard  analysis. 

One  academic  commentar  advoostad 
inoculatiOD  studies  using  pathogens  aa 
the  best  way  to  assure  that  s  HACCP 
plan  will  effectively  conttol 
microbiological  hazards.  Sudi  studies 
would  be  conducted  before  HACCP 
implementation  and  should  be  aimed  at 
demonstrating  that  selected  CQ>'s  are 
appropriately  monitored  to  control 
spadlic  pathiagana.  The  studiaa  would 
be  perfonned  under  controlled 
cxmditiona  in  off-site  laboratories  or 
pilot  setablishmaats.  One  advantage  of 
this  approach,  iccordtng  to  the 
conuneotar,  would  be  to  ponnit 
validation  atudies  to  be  conducted  by 
tnde  associations  and  other  industry 
Doups  on  a  collective  basis  in  a  way 
uat  could  benefit  both  large  and  imall 
eetabUafaraanta. 

FSIS  ^reea  that  valldatian  of  0(3>'s  is 
aa  important  pari  of  HACCP  plan 
vaUd^OD.  ana  that  Uxmlary 
inoculation  studiaa  aa  suggsated  by  the 
ooaunaoter  can  m^oa  an  important 
oontributiao  in  appropriate  cases 
InoculaUaa  atudiaa  can  demooatrate  the 
efhctivanasa  of  paiUcular  controla  in 
addiaaslng  particular  hazarda  under 
flocpwiiiMolBl  ^^****"  n  iiTWf .  ***^  cm 
produoa  data  &Bt  can  be  mUed  upon  by 
many  eslahliitiiiiaiits  to  support  plan 
valfaMtitwi-  b  no  caae,  howVai.  would 
a  laboratory  isoculatioo  study  or  any 
labetatary  atudy  be  siifBriant  by  itself  to 
vaUdata  a  HAOCP  plan.  An  Important 
element  of  valldatian  la  the 
idantillcatioo  or  development  of  data 
which  show  that  the  eatabUshmeot  can 
apply  the  process  or  control  to  get  the 
antidpatad  aSact  under  actual  in-plant 
opentiaDal  conditiooa.  For  some  virell- 
eatahHahed,  widely  used  procesaea  or 
techooioglaa,  in-plant  validation  can  be 
accompUahad  by  combining  existing 
«ri«n«nr  data  tram  latmratory  studies, 
the  scientific  Uteratun,  or  other  sources, 
with  the  results  of  commercial  trials 
using  recognized  protocols.  Where 
processes  are  well-documented  in  the 
adenlific  literature,  it  is  not  necessary  to 
require  inoculation  studies  or  any  other 
reeearch  efiort  as  pari  of  the  validatiao 
procasa.  However,  an  establishment 
introducing  a  new  technology,  applying 
standard  technology  in  an  unusual  way, 
or  lacking  experience  with  a  technoloQ^, 
would  have  to  undertake  more  extenaive 
scientific  and  in-plant  validation  of  its 


HACCP  plan  under  oommardal 
operating  conditions. 

DaU  assembled  u>  validate  a  HACCP 
plan  are  usually  of  two  typea:  (1) 
theoretical  prindplss,  expert  advice 
from  proceaaing  authorities,  scientific 
data,  or  other  information 
demonstrating  that  particular  proosis 
control  measures  can  adequately 
address  specified  hazards,  such  aa 
studies  OEtablishing  the  temperaturaa 
neceaaary  to  kill  organisms  oS  concern; 
and  (2)  in-plant  observations, 
measurements,  test  results,  or  other 
injiasmatian  damonstrating  that  the 
control  measurea,  aa  written  into  a 
HACCP  plan,  can  be  operated  within  a 
particular  establishment  to  achieve  the 
intended  Ibod  aafety  objective.  Thia 
means  that  the  data  used  to  validate  a 
HACCP  plan  may  be  derived  from 
various  sources,  including  the  scientific 
literature,  product  testing  results, 
experimental  reaaarch  results, 
scientifically  based  regulatory 
requirementa,  FSIS  guidaUnea, 
oomputer-modeling  programs,  and  data 
developed  by  proceas  authoritiea.  The 
nature  and  quantity  of  iafoimation 
required  to  validate  a  HAOCP  plan  will 
vary  depending  on  facton  su(£  as  the 
nature  of  the  hazard  and  the  control 
meeaurea  choaan  to  addieai  it 

FSIS  balie>vaa  that  vaUdation  date  lor 
any  HAOCP  {dan  muat  include  soma 
practical  date  or  infbrmatloD  reflecting 
sn  astahliahmant's  actual  early 
experience  in  Implemanting  the  HACCP 
plan.  TUa  Is  becaoaa  validatiaa  must 
damonatiBte  not  only  that  the  HACCP 
plan  la  theoretically  sound,  but  also  that 
thia  eatabUahina&t  can  implament  it  and 
make  it  work.  For  aotampla.  alaam 
vacuuming  baa  bean  ariwntifleally 
damooalrated  to  be  eflactiv*  in 
removing  viaibia  contamination  and 
aaaodated  bactnia  from  caicasa 
surfaces.  A  slaughtering  satahHshment 
using  the  technology  as  a  control 
measure  at  a  CCP,  however,  would  still 
hava  to  demonstraU  ita  aUUhr  to  uae  the 
technology  eflectively  at  the  CCP. 

Establialunant  verificatian  is  intended 
to  show  that  the  HACCP  system  is 
actually  working  e&ctively  on  a  day-to- 
day basis.  Verification  also  Includes 
repeetedly  reviewing  and  evaluating  the 
various  components  of  the  system. 
Verification  activities  include  checking 
the  adequacy  of  the  critical  limits; 
revievring  monitoring  and 
recordkeeping  procedures  (aa 
distinguished  from  monitoring  the 
OCP's),  and  evaluating  the  adequacy  of 
corrective  actions. 

One  consumer  group  suted  that  FSIS 
should  require  that  establishments 
Identify  the  specific  microbiological 
hazards  that  their  HACCP  plans  are 


3M28        Federal  Register  /  Vol.  61,  No.  144  /  Thuisday.  July  25,  1996  /  Rules  and  Regulations 


Fedotd  Register  /  VoL  61.  No.  144  /  Thursday.  )uly  25.  1996  /  Rules  and  R<agulations        3W27 


designed  to  address,  and  validate  and 
vnify  the  plans  using  pathogen-specific 
testing  to  ensure  that  establishments 
control  these  hazards. 

FSIS  agrees  that  establishments  must 
identify  the  specific  microbiological 
hazards  their  HACCP  plans  are  designed 
to  address  and  that  the  plan  must  be 
initially  validated  and  continually 
verified  as  effective  in  addressing  those 
hazards.  FSIS  also  agrees  that  pathogen- 
specific  testing  can  play  an  important 
role  in  both  initial  vaUdation  and 
verification. 

For  example,  in  validating  the 
adequacy  of  a  beef  slaughter  HACCP 
plan  addressing  the  hazard  posed  by  £. 
co/<  Ol57;H7,  laboratory  inoculation 
studies  involving  pathogen-specific 
testing  could  be  used  to  validate  the 
effectiveness  of  the  specific  control 
measures  that  an  establishment  is 
considering  for  incorporation  in  its 
HACCP  plan.  As  discussed  above,  to 
complete  the  validation  of  the  control 
measures  for  £.  coli  Ol57:H7,  the 
esteblishment  would  also  be  required  to 
demonstrate  that  the  experimentally 
validated  meesures  can  be  successfiilly 
carried  out  under  actual  operating 
conditions,  but,  for  E.  coli  0157;H7  on 
going  verification  is  unlikely  to  include 
in-plant  testing  for  the  pathogen  due  to 
ite  relatively  infrequent  occurrence. 

In-plant  testing  to  verify  a  control 
measure  may  be  appropriate  with  other 
pathogens,  however.  For  example,  a 
poultry  slaughter  establishments  would 
be  required  to  validate  and  verify  the 
efiectiveness  of  its  HACCP  plan  in 
addressing  the  hazards  posed  by 
Salmonella  and  Camplylobactor. 
Depending  on  the  nature  of  the  control 
measures  the  establishment  selects,  in- 
plant  pathogen  testing  could  be  a 
necessary  and  practical  component  of 
an  on-going  verification  for  these 
pathogens  as  they  are  present  in 
sufficient  numbers  to  make  in-plant 
testing  feasible  and  informative.  FSIS 
intends  to  work  closely  with  industry  at 
large  and  with  specific  establishments 
in  particular  to  ensure  that  HACCP 
plans  are  adequately  validated  and 
verified  for  microbial  pathogens  of 
public  health  concern. 

Verification  of  HACCP  plans  by 
establishmente  is  designed  to 
demonstrate  that  the  HAOCP  plan  is 
accomplishing  process  control  and 
resulting  in  the  production  of  safe  food 
on  a  continuing  basis.  Verification  is 
distinct  from  ongoing  esteblishment 
monitoring,  which  is  designed  to 
provide  a  record  showing  that  the 
written  HACCP  plan  is  being  followed. 
Esteblishment  verification  activities 
should  provide  practical  results  specific 
to  the  operation  of  ite  HACCP  plan,  and 


can  include  review  of  CCP-monitoring 
records:  review  of  corrective  action 
records:  calibration  of  process- 
monitoring  instrumente:  collection  of 
either  in-line  or  finished  product 
samples  for  microbiological,  chemical, 
or  physical  analysis;  and  direct 
observations  of  monitoring  activities 
and  corrective  actions.  Frequencies  for 
conducting  verificatioa  activities  will 
vary,  depending  on  various  fectors,  such 
as  the  type  of  process  snd  volume  of 
products,  the  results  of  prior  verification 
activities,  consistency  of  conformance 
with  the  HACCP  plan,  how  deviations 
are  handled,  and  the  resulte  of  any 
sampUng  activities. 

The  record-verification  could  include 
determining  whether  the  critical  limit 
for  the  CCP,  as  called  for  in  the  HAOCP 
plan,  matches  the  critical  limit 
indicated  in  the  records.  The 
verification  could  also  involve  checking 
to  assure  that  the  critical  limit  as  set  in 
the  establishment's  HACCP  plan  is 
adequate  to  prevent  a  hazard.  For 
example,  this  check  might  involve 
determining  whether  the  random 
vahatioas  inherent  in  any  process  are 
within  the  limits  (temperature  ranges, 
physical  contamination)  set  for  the 
process,  and  that  the  critical  limit  is 
never  exceeded  or.  further,  that  the 
probability  that  the  critical  limit  might 
ever  be  exceeded  is  extremely  low. 

The  visual  observations  and  records 
verification  could  include,  in  addition 
to  seeing  that  the  records  are  being 
properly  mainteined.  assuring  that 
corrective  actions  have  been  taken 
whenever  any  deviations  have  occurred 
and  that,  when  taken,  the  corrective 
actions  were  sufficient  to  solve  the 
problem. 

FSIS  has  made  two  minor  changes 
from  the  proposed  validation  and 
verification  requirements.  First,  FSIS 
has  removed  the  proposed  requirement 
that  during  validation  an  esteblishment 
hold  frequent  meetings  with  Program 
employees.  FSIS  recognizes  that 
frequent  meetings  may  not  be  necessary 
or  appropriate.  Also,  $417. 4(a)(2) 
provides  that  the  esteblishment's 
ongoing  verification  activities  include 
direct  observation  of  monitoring 
activities  and  corrective  actions,  review 
of  records,  and  calibration  of  process- 
monitoring  instruments.  An 
esteblishment  calibrates  ite  monitoring 
instruments  to  determine  whether  they 
are  functioning  properly. 

Reassessment 

The  proposed  rule  would  have 
required  that  establishmente  revalidate 
the  HACCP  plan  whenever  significant 
product,  process,  deviations,  or 


packaging  changes  required 
modification  of  the  plan. 

A  consumer  group  steted  that 
establishments  should  be  required  to 
examine  their  plans  on  a  regular  basis, 
whenever  any  new  equipment  is 
introduced,  new  employee  training  is 
implemented,  or  for  any  other 
si^ficant  change  in  the  processing 
envirorunent.  The  commenter  further 
steted  that  revaUdation  should  be 
required  of  esteblishmente  every  three 
years  even  if  there  has  been  no 
significant  change  in  operations.  Most 
commsntera  generally  agreed  that  the 
industry  has  the  primary  responsibility 
to  review  and  modify  HACCP  plans 
when  necessary  and  that  the  review  and 
modification  process  should  be  flexible. 

FSIS  agrees  that  HACCP  plans  should 
be  reexamined  periodically  and  that  the 
review  and  modification  process  should 
be  flexible.  The  final  rule  requires  that 
each  establishment  reassess  the 
adequacy  of  its  HACCP  plan  at  least 
armually,  and  whenever  any  changes 
occur  that  could  affect  the  hazard 
analysis  or  alter  the  HACCP  plan 
($41 7.4(a)(3)).  These  changes  may 
include,  but  are  not  limited  to.  changes 
in:  raw  materials  or  source  of  raw 
materials;  product  formulation: 
slaughter  or  processing  methods  or 
systems:  production  volume:  persoiuiel: 
packaging:  finished  product  distribution 
systenu:  or  the  intended  use  or 
consumers  of  the  finished  product.  The 
reassessment  must  be  completed  by  an 
individual  trained  in  accordance  with 
$  417.7.  Immediate  modification  of  the 
plan  is  required  if  the  reassessment 
reveals  that  the  plan  is  no  longer 
adequate  to  meet  the  requiremente  of 
part  417.  FSIS  is  also  requiring  that  an 
establishment  that  does  not  have  a 
HACCP  plan  reassess  its  hazard  analysis 
whenever  a  change  occurs  that  could 
reasonably  atfect  whether  a  food  safety 
hazard  existe. 

FSIS  considers  aimual  reassessment 
appropriate  because,  as  "ommenters 
have  noted.  HACCP  plans  are  dynamic 
and  evolving.  HACCP  plans  may  be 
modified  several  times  during  the 
months  after  they  are  first  implemented. 
Further,  repeating  the  entire  validation 
process  may  not  be  necessary  to  ensure 
that  the  HACCP  system  is  functioning 
correctly  after  modification. 

The  intent  of  this  provision  is  Id 
provide  for  periodic  modification  of  the 
HACCP  plan  to  ensure  that  it  is 
continuously  effective  in  controlling 
and  preventing  food  safety  hazards.  This 
intent  is  supported  by  comments 
received  from  various  sectors  of  the 
public.  The  commenters  tended  to  see 
periodic  review  and  modification  of 
HACCP  plans  as  both  desirable  and 
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expected  and  that  periodic  review  and 
modification  would  allow  the 
est^liahment  to  apply  its  experience  to 
continually  improve  process  controls. 

FSIS  believes  that    reassessment" 
encompasses  the  different  types  of 
evaluation,  hom  reanalyzing  the 
verification  procedures  for  an  updated 
CCP  to  repeating  the  validation 
procedures  set  forth  in  %  417.4,  that  may 
be  necessary. 

FSIS  Verification 

Verification  of  HACCP  plans  is  also  a 
regulatory  responsibility.  FSIS  will 
verify  that  HACCP  plana  comply  with 
the  requirements  of  Part  417  and  have 
been  validated  by  the  establishment. 
Potential  verification  activities  by  FSIS 
may  include,  but  are  not  limited  to, 
sampling  activities  (targeted  and  non- 
targeted,  marketplace,  rapid  screening 
tests  for  chemical  residues):  hands-on 
verification  (organoleptic  inspection, 
use  of  temporatuie  or  other  monitoring 
devices);  and  review  of  establishment 
monitoring  records.  The  frequency  of 
FSIS  verification  activities  will  vary, 
depending  on  a  number  of  factors  such 
■a  the  establishment's  past  performance, 
risk  inherent  in  the  processes  or 
products,  quantity  of  product,  and  likely 


A  consumer  group  stated  that  as  part 
of  its  verification  activities.  FSIS  should 
review  all  pathogen  data  generated  by 
the  establishment  to  determine  the 
adequacy  of  the  establishment's 
conclusions  regarding  pathogen  control. 
FSIS  plans  to  undertake  extensive  and 
varied  activities  to  verify  that  a  HACCP 
plan  is  working  as  intended,  including 
review  of  data  generated  or  relied  on  by 
the  establishment  to  validate  its  HACCF 
plan. 

Proposed  SS  326.7(b)  and  381.607(b) 
set  forth  FSIS's  responsibilities  with 
respect  to  verification  activities.  These 
provisions  have  been  slightly  revised  for 
clarity  and  are  consoUdated  in  $  417.8. 

Records 

Proposed  $$  326.B(b)  and  381.S06(b) 
listed  the  types  of  records  every 
establishment  would  have  been  required 
to  maintain  regarding  their  operations 
under  HACCP.  The  list  included  the 
written  HACCP  plan,  hazard  analysis. 
records  associated  with  CCP  monitoring, 
corrective  actions,  verification 
procedures  and  results,  product  codes, 
identity,  and  slaughter  production  lot, 
the  dates  of  the  records,  and  supporting 
documentation  for  the  various  features 
of  the  HACCP  plan.  FSIS  also  proposed 
to  require  a  preshipmeot  review  of 
processing  and  production  records 
associated  with  the  HACCP  plan  to 
ensure  that  the  records  were  complete. 


that  all  critical  limits  were  met,  and.  if 
applicable,  that  corrective  actions  were 
taken.  The  review  was  to  l>e  performed 
by  someone  other  than  the  person  who 
created  the  records,  preferably  by  a 
HACCP-trained  individual,  or  by  the 
responsible  establishment  official.  FSIS 
considers  the  preshipment  record 
review  a  routine  verification  function 
under  HACCP  principle  No.  7. 

FSIS  also  proposed  that 
estabUshments  retain  all  required 
records  on  site  at  all  times,  except  those 
records  concerning  monitoring  CCP's, 
corrective  actions,  and  verification 
procedures  were  to  be  retained  at  the 
establishment  for  no  less  than  one  year, 
and  for  an  additional  two  years  at  the 
establishment  or  other  location  from 
which  the  records  could  be  made 
available  to  Program  employees. 

Regarding  the  preshipment  review  of 
records,  several  small  establishments 
commented  that  there  may  not  be  a 
person  other  than  the  person  who 
created  the  record  available  to  conduct 
the  preshipment  review.  Several  lai;ge 
estabUshments  were  concerned  that  a 
HACCP-trained  individual  may  not  be 
available  to  conduct  the  preshipment 
review.  FSIS  has  modified  this 
requirement  by  stating  that  the 
preshipment  review  shall  be  conducted 
by  someone  other  than  the  person  who 
produced  the  records  where  practicable. 
Also.  FSIS  has  retained  the  provision 
that  the  review  be  conducted  preferably 
by  an  individual  trained  in  accordance 
with  §  417.7  or  the  responsible 
estabUshment  official. 

Some  commenters  recommended  that 
FSIS  allow  the  use  of  electronic  or 
computerized  recordkeeping  systems  to 
ease  the  burden  of  the  proposed 
recordkeeping  requirements.  In 
response  to  these  comments.  FSIS  has 
added  a  new  $  417.S(d)  which  provides 
for  the  maintenance  of  data  and 
information  on  computers,  as  long  as 
controls  are  implemented  by  the 
establishment  to  ensure  the  integrity  of 
the  data  and  signatures. 

Commenters  also  raised  concerns 
regarding  proposed  record  retention 
requirements,  maintaining  that  keeping 
HACCP  records  for  a  minimum  of  three 
years  would  be  excessive.  Commenters    . 
requested  flexibility  in  deciding  how 
long  to  retain  records:  many  stated  that 
retention  should  be  based  on  product 
shelf-life.  In  response  to  these 
commenters,  FSIS  has  modified  this 
requirement  to  provide  that  records 
required  by  S  41 7.5(a)(3)  be  retained  at 
the  establishment  for  one  year  if  they 
pertain  to  slaughter  activities  or 
refrigerated  products,  and  for  two  years 
if  they  pertain  to  frozen,  preserved,  or 
shelf-stable  products. 


To  further  ease  the  recordkeeping 
provisions  for  establishments.  FSIS  vrill 
permit  the  off-site  storage  of  records 
required  by  S  417.5(a)(3)  that  are  over  6 
months  old  if  the  records  can  tie  made 
available  to  Program  employees  within 
24  hours  of  the  request.  The  records 
required  by  $  417.S  (a)(1)  and  (a)(2). 
however,  are  not  eligible  for  off-site 
storage. 

Proposed  $S  326.6  and  381.606  would 
have  provided  that  records  be  msde 
avail^le  to  Program  employees.  Section 
417.5(f)  clarifies  that  all  records 
required  by  part  417  be  available  to 
Program  employees  for  review  and 
copyinfi. 

For  clarity,  FSIS  has  reworded  the 
recordkeeping  provisions  to  require  that 
the  establishment  maintain  the  written 
hazard  analysis  and  all  supporting 
documentation,  the  written  HACCP  and 
all  decisionmaking  documents 
associated  with  the  selection  and 
development  of  CCP's  and  critical 
limits,  and  documents  supporting  both 
the  monitoring  and  verification 
procedures  selected  and  the  frequency 
of  those  procedures.  Records 
documenting  the  monitoring  of  CCP's 
and  critical  limits,  corrective  actions, 
verification  procedures  and  results, 
product  code(s).  product  name  or 
identity,  or  slaughter  production  lot 
must  also  be  maintained.  Each  record 
must  include  the  date  the  record  was 
made.  To  be  consistent  with  FDA's  final 
rule  on  HACCP  systems  for  seafood. 
FSIS  has  also  added  a  requirement  that 
records  relating  to  the  calibration  of 
pr(x»ss-monitoring  instrxmients  be 
maintained. 

Training 

FSIS  proposed  two  definitions  related 
to  Uvinlng:  "HACCP-trained  individual" 
and  "recognized  HACCP  course." 
"HACCP-trained  individual"  was 
defined  as  "a  person  who  has 
successfully  completed  a  recognized 
HACCP  course  in  the  application  of 
HACCP  principles  to  meal  or  poultry 
processing  operations,  and  who  is 
employed  by  the  establishment.-A 
HACCP-trained  individual  must  have 
sufficient  experience  and  training  in  the 
technical  aspects  of  food  processing  and 
the  principles  of  HACCP  to  determine 
whether  a  specific  HACCP  plan  is 
appropriate  to  the  process  in  question." 
A  "recognized  HACCP  course"  was 
defined  as  "a  HACCP  course  available  to 
meat  and  poultry  industry  employees 
which  satisfies  the  following:  consists  of 
at  least  3  days,  1  day  devoted  to 
understanding  the  seven  principles  of 
HACCP.  1  day  devoted  to  applying  these 
concepts  to  this  and  other  regulatory 
requirements  of  FSIS.  and  1  day  devoted 
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to  tieginning  development  of  a  HACCP 
plan  for  a  specific  process." 

Some  conunantars  thought  that 
defining  a  HAOCP-trained  individual 
was  uimecessary.  that  the  role  of  snch 
a  person  in  operating  HACCP  systems 
shouJd  be  analogous  to  the  role  of  the 
prtx:essing  authority  in  canning 
operaUons. 

A  few  conmientsrs  questioned  the 
e%ctiveness  of  the  proposed  three-day 
training  requirement  stating  it  would 
not  sufficiently  qualify  a  person  to 
implement  or  operate  a  HACCP  system. 
Some  commenters  asserted  that  the 
detailed  course  composition  with  no 
FSIS  certification  of  courses  was 
inadequate  and  too  rigid.  Others 
insisted  that  what  is  needed  is  a 
common  understanding  of  the  basic 
principles  of  HACCP  and  of  how 
HACCP  can  be  applied  to  specific 
processes  and  establishments,  with  no 
FSIS  certification  of  counas. 

FSIS  t)as  rsviaad  the  regulations, 
which  are  now  codified  in  $  417.7,  to 
simplify  the  proposed  training 
requirements.  The  proposed  definition 
and  raquirements  for  a  HACCP-trained 
individual  have  been  removed.  Section 
417.7  requires  that  individuals 
perfbnning  certain  functions  must  hsve 
successfully  completed  a  course  in  the 
application  of  the  seven  HACCP 
principles  to  meat  and  poultry  product 
processing,  including  a  segment  on  the 
development  of  a  HACCP  plan  for  a 
specific  product.  Only  those  individuals 
who  meet  the  training  requiraments  may 
perform  the  following  fiinrtions: 

•  Development  of  the  HACCP  plan  as 
required  by  $  417.2(b): 

•  Reassessment  and  modification  of 
the  HACCP  plan  as  required  by  S  417.3 
and/or  S  417.4(a)(3). 

The  rule  has  been  modified  to  sat  a 
basic  standard  for  HACCP  training 
while  preserving  the  flexibility  needed 
by  industry  to  implement  HACCP 
systems  eflectively.  The  provisi<His  of 
$  417.7  are  consistent  witB  FSIS's  view 
that  training  is  central  to  the  success  of 
HACCT,  that  there  are  many  avenues  for 
HACCP  training  needs,  and  that 
responsible  establishment  officials  are 
in  the  best  position  to  determine  the 
training  needs  for  each  establishment. 

Adequacy  of  HACCP  Plans 

The  proposed  rule  stated  that  a 
HACCP  plan  could  be  found  invalid  if 
it  does  not  meet  the  regulatory 
requirements,  if  HACCP  records  are  not 
being  maintained  to  validate  the  plan  or 
verify  process  control  under  the  plan,  or 
if  a  processing  failure  results  in 
production  of  adulterated  product 

The  provisions  of  the  final  rule 
relating  to  the  criteria  for  finding  a 


HACCP  plan  inadequate  are  essentially 
the  same  as  in  the  proposal,  except  that 
the  tarm  "invalid"  has  been  replaced 
with  "inadequate"  for  clarify.  Also,  the 
final  rule  states  that  a  HACCP  plan  may 
be  found  to  be  inadequate  if 
establishment  persoimel  are  not 
parfonning  tasks  specified  in  the 
HACCP  pUn.  One  change  from  the 
proposal  concerns  the  correction  of 
HACCP  systems  found  inadequate 
because  of  product  adulteration.  Under 
the  proposed  S§  3ze.7(c)(3)(ii)  and 
381.607(c)(3)(ii).  the  establishment 
would  have  been  required  to  submit  to 
FSIS.  among  other  things,  a  written  plan 
for  dramical  or  micrt>biological  testing 
by  an  external  laboratory  of  finished 
product  produced  under  the  modified 
HACCP  plan  to  show  that  the  modified 
plan  corrected  the  problem.  The  final 
rtUe  is  more  flexible  because  decisions 
regarding  the  appropriateness  of  the 
HACCP  system  modifications  are  made 
by  the  establishment 

FSIS  will  verify  that  HACCP  plans  are 
adequate.  The  procedure  for 
determining  the  adequacy  of  the  HAOCP 
plan  will  not  be  a  one-step  process. 
Instead,  FSIS  will  take  a  variefy  of 
actions  including  reviewing  the  HACCP 
plan  and  associated  records,  directly 
observing  the  HACCP  system  in 
operation,  and  assessing  the  adequacy  of 
corrective  actions.  After  a  thorough 
review  is  conducted.  FSIS  will 
determine  whether  a  HACCP  plan  is 
adequate.  If  a  plan  is  found  to  be 
inadequate,  FSIS  will  take  appropriate 
regulatory  action. 

m.  SanitatioD  Staadaid  Oparatiiig 
Procedures 

The  Proposed  Rule 

FSIS  proposed  that  all  meat  and 
poultry  establishments  be  required  to 
develop,  msintain,  and  adhere  to 
vrritten  sanitation  standard  operating 
procedures  (Sanitation  SOP's).  The 
proposal  was  based  on  FSIS's  belief  that 
effective  establishment  sanitation  is 
essential  for  food  safefy  and  to 
successful  implementation  of  HACCP. 
Insanitary  facilities  or  equipment,  poor 
food  handling  practices,  improper 
personal  hygiene,  and  similar  insanitary 
practices  create  an  enviroimient 
conducive  to  contamiiution  of  products. 
There  are  direct  and  substantial  links 
between  inadequate  sanitation  and  the 
contamination  of  meat  and  poultry 
products  by  pathogenic  bacteria.  FSIS 
tentatively  concluded  that  Sanitation 
SOP'S  were  necessary  because  they 
would  clearly  define  each 
establishment's  responsibilify  to 
consistently  follow  effective  sanitation 
procedures  and  would  substantially 


minlwilm  the  risk  of  direct  product 
conlaminatioa  and  adulteratioa. 

FSIS  also  had  detanninad  that 
SanitatioD  SOP's  would  improve  the 
utillzatian  of  FSIS  Inspection  Program 
resouroes  by  refocusing  FSIS  sanitation 
inspection  on  the  ovaisight  of 
estahHshmant  prevmtion  and  correction 
of  conditions  tost  cause  direct  product 
contamination  or  adulteration.  After 
Sanitation  SOP's  were  in  place.  Agency 
inspection  personnel  would  spend  less 
time  enforcing  detailed  sanitation 
requirements  and  directing  the 
correction  of  problems  after  they  occur. 
Instead.  FSIS  inspectors  would  focus  on 
oversight  of  an  establishment's 
implementation  of  Sanitation  SOP's  and 
on  taking  appropriate  regulatory  action 
when  an  e^ablishment's  Sanitation 
SCH''s  were  not  properly  executed  or 
when  product  contamination  or 
adulteration  was  imminent,  directfy 
observed,  or  probably  had  occtiRed. 

The  concepts  underlying  the 
proposed  requirements  for  Sanitation 
SOP's  are  important  and  new.  In  the 
past  FSIS  has  not  clearly  srticulated  the 
responsibility  every  establish  men!  has 
to  ensure  that  sanitation  requirements 
are  met  every  day,  both  before  and 
during  operations.  Although  the 
majorify  of  meat  and  poultry 
establishments  maintain  adequate 
sanitary  conditions,  some 
establishments  have  significant 
sanitation  problems  that  can  be  resolved 
only  through  more  clearly  defining 
establishment  responsibilify  and 
accountability  for  the  daily  observance 
of  sound  sanitation  practices. 

The  proposed  requirements  for 
Sanitation  SOP's  were  the  restdt  of 
many  years  of  observations  by  FSIS  of 
establishment  sanitation  and 
management  practices.  The  persistence 
of  insanitary  conditions  within  some 
meat  and  poultry  estabUshments  was 
documented  in  the  "1.000  Plant 
Review,"  conducted  by  FSIS  between 
September  1993  and  February  199S. 
This  project  involved  unannounced 
visits  to  1,014  inspected  establishments 
during  which  operations  were  observed 
and  deficiencies  noted.  More  than  60 
percent  of  aU  deficiencies  documented 
by  the  review  involved  estabUshment 
sanitation.  The  distribution  of  sanitation 
problems  was  not.  however,  uniform  in 
the  estabUshments  sampled.  Fewer  than 
half  those  estabUshments  visited 
accounted  for  90  percent  of  the 
sanitation  deficiencies.  Data  collected 
through  FSIS's  Performance  Based 
Inspection  System  similarly  documents 
that  sanitation  is  the  most  frequent 
deficiency  noted  by  inspection 
personnel  in  routine  establishment 
visits. 
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Through  analysis  of  this  infomiatioii, 
FSIS  detennined  that  the  difieienoe 
between  establishments  with 
consistently  sanitary  conditions  and 
those  with  chronic  sanitation 
deficiencies  is  often  that  the  better 
petfonning  estabUshments  have 
eflective  quality  control  and  sanitation 
programs,  including  written  Sanitation 
SOPs,  while  the  marginal 
establishments  do  not.  As  a  means  of 
bringing  all  establishments  to  a 
consistently  acceptable  level  of 
sanitation,  as  well  as  to  clarify  the 
respective  roles  of  establishments  and 
FSiS  in  achieving  that  goal  in  each 
establishment,  FSIS  proposed  that  every 
meat  and  poultry  establishment 
develop,  maintain,  and  adhere  to 
written  Sanitation  SOP's. 

FSIS  proposed  that  Sanitation  SOP's 
cover  the  daily  preoperational  and 
operational  sanitation  procedures  that 
the  establishment  would  implement  to 
prevent  direct  prt)duct  contamination  or 
adulteration.  Additionally, 
establishments  would  be  lequiied  to 
identify  the  establishment  officials  who 
would  monitor  daily  sanitation 
activities,  evaluate  whether  the 
Sanitation  SOP's  are  effective,  and  take 
appropriate  corrective  action  when 
needed.  Also,  each  establishment  would 
be  required  to  make  daily  records 
showing  completion  of  the  procedures 
in  the  Sanitation  SOP's,  any  deviations 
and  corrective  actions  taken,  and 
maintain  those  records  for  a  miniTnnm 
of  six  months.  Further,  an 
establishment's  Sanitation  SOP's  and 
records  were  to  be  made  available  to 
FSIS  for  verification  and  monitoring. 
Finally,  the  proposal  provided  that  any 
equipment,  utensil,  room  or 
compartment  found  by  an  inspection 
program  official  to  be  not  in  compliance 
with  the  Sanitation  SOP's  or  insanitary 
would  be  tagged  "U.S.  Rejected,"  and 
could  not  be  used  until  it  had  been 
reinspected  and  passed. 

FSIS  solicited  comments  on  the 
proposed  regulatory  requirements  for 
Sanitation  SOP's.  FSIS  also  requested 
comments  on  how  Sanitation  SOP's 
should  clarify  the  responsibilities  of 
establishments  and  what  role  inspection 
personnel  should  play  in  authorizing 
daily  startup  of  operations.  Comments 
also  were  requested  on  whether  certain 
Good  Manufacturing  Practices  (GMP's) 
or  other  sanitation  practices  should  be 
mandatory  elements  of  the  Sanitation 
SOP'S. 

The  majority  of  the  comments 
addressing  the  proposed  Sanitation 
SOP'S  provisions  expressed  support. 
Many  commenters,  however,  expressed 
concern  about  the  lack  of  detail  in  the 
proposal  regarding  the  required  contents 


of  an  establishment's  Sanitation  SOP's 
and  about  how  Sanitation  SOP's  would 
be  enfoKxd  by  inspectors.  The 
comments,  both  written  and  oral,  and 
FSIS's  responses  are  discussed  in  the 
"Comments"  section,  which  follows  the 
description  of  the  final  rule. 

riie  Final  Rule 

After  careful  consideration  of  the 
comments,  FSIS  is  promulgating 
requirements  for  Swiitation  SOP's, 
essentially  the  same  as  proposed, 
though  tvitfa  several  changes  and 
additions  for  both  clarity  and  to  grant 
establishments  greater  flexibilify  in 
meeting  the  Sanitation  SOP's 
requirements. 

As  proposed,  all  inspected 
estabUshments  shall  develop, 
implement,  and  maintain  written 
Sanitation  SOP's.  The  Sanitation  SOP's 
shall  describe  all  procedures  and 
establishment  conducts  daily  to  prevent 
direct  contamination  or  adulteration  of 
product(s).  FSIS  has  clarified  that 
Sanitation  SOP's  also  shall  specify  the 
fiw]ueiicy  with  which  each  procedure  in 
the  Sanitation  SOP's  is  to  be  conducted 
and  identify  the  establishment 
employee(s)  responsible  for  the 
implementation  and  maintenance  of 
such  procedure(s).  While  the  employee 
responsible  for  implementation  and 
maintenance  of  procedures  in  the 
Sanitation  SOP's  may  be  the  employee 
who  actually  performs  such  activities, 
he  or  she  instead  may  be  the  employee 
in  charge  of  eiuuring  that  the  sanitation 
procedures  are  carried  out.  All  that  is 
required  is  that  the  Sanitation  SOP's 
identify  the  employee(s)  responsible  for 
implementation  and  maintenance  of  the 
procedures  in  the  Sanitation  SOP's.  The 
establishment  does  not  need  to 
necessarily  identify  the  employee(sl 
who  will  actually  perform  the  sanitation 
procedures.  Also,  an  estabUshment's 
Sanitation  SOP's  may  have  more  than 
one  employee  responsible  for 
implementation  and  maintenance  of 
sanitation  procedures.  For  example,  one 
employee  may  be  responsible  for  pre- 
operational procediues  and  another  may 
be  responsible  for  operational 
procedures.  The  rule  provides  such 
flexibility. 

Further.  FSIS  is  clarifying  in  this  final 
rule  that  establishments  must  explicitly 
identify  pre-operational  sanitation 
procediues  in  their  written  Sanitation 
SOP's,  distinguishing  them  from 
sanitation  activities  to  be  carried  out 
during  operations.  This  will  assist  both 
the  establishment  and  FSIS  in 
identifying  which  sanitation  procedures 
are  to  be  carried  out  each  day  prior  to 
start-up  of  operations. 


FSIS  is  also  requiring  that  Sanitation 
SOP's  be  signed  and  dated  by  "the 
individual  with  overall  authority  on-site 
or  a  higher  level  official  of  the 
establishment,"  and  that  the  signature 
shall  signify  that  the  establishment  will 
implement  the  Sanitation  SOP's.  This 
new  language  grants  establishments 
greater  flexibilify  than  did  the  proposed 
requirement  that  "the  establishment 
owner  or  operator"  be  responsible  for 
implementation  of  Sanitation  SOP's. 
Additionally,  this  final  rule  specifies 
that  Sanitation  SOP's  must  be  signed 
upon  initiation  and  upon  any 
modification. 

As  in  the  proposal,  the  format  and 
content  of  Sanitation  SOP's  are  not 
specified  in  the  final  regulations. 
Biecause  there  are  many  types  of 
inspected  establishments  that  will 
achieve  the  required  sanitary  conditions 
in  difiersnt  ways,  this  rule  gives 
establishments  flexibility  to  customize 
their  sanitation  plans.  Each  meat  and 
poultry  establishment  must  analyze  its 
own  operations  and  identify  possible 
sources  of  direct  contamination  that 
must  be  addressed  in  its  Sanitation 
SOP'S. 

As  proposed,  each  establishment  is 
required  to  conduct  the  pre-operational 
and  operational  procedures  as  specified 
in  the  Sanitation  SOP's,  monitor  the 
conduct  of  the  procedures,  and 
routinely  evaluate  the  content  and 
efiectiveness  of  the  SOP's  and  modify 
the  Sanitation  SOP's  accordingly.  The 
Sanitation  SOP's  must  be  kept  current. 
The  establishment  must  evaluate  and 
modify  Sanitation  SOP's  as  needed  in 
light  of  changes  to  establishment 
facilities,  personnel,  or  operations  to 
ensure  they  remain  effective  in 
preventing  direct  product 
contamination  and  adulteration.  As 
upon  initial  implementation.  Sanitation 
SOP's  must  be  dated  and  signed  by  the 
individual  with  overall  authority  on-site 
or  a  higher  level  official  of  the 
establishmenf  following  any 
modification. 

Also  as  in  the  proposal,  FSIS  is 
requiring  that  each  establishment 
initiate  corrective  action  when  either 
the  establishment  or  FSIS  determines 
that  SaniUtion  SOP's  or  their 
implementation  may  have  failed  to 
prevent  direct  product  contamination  or 
adulteration.  The  requirements 
regartling  corrective  actions  have  been 
more  thoroughly  explained,  however, 
and  now  specify  that  corrective  actions 
shall  include  "procedures  to  ensure 
appropriate  disposition  of  product(s) 
that  may  be  contaminated,  restore 
sanitary  conditions,  and  prevent  the 
recurrence  of  direct  contamination  or 
adulteration  of  product{s),  including 
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appropriate  reevaluation  and 
modification  of  the  Sanitation  SOP's 
and  the juocedures  spedSed  therein." 

This  mial  rule  also  adopts  the 
provision  in  the  proposal  requiring 
establishments  to  keep  daily  records 
documenting  that  sanitation  and 
monitoring  procedures  listed  in  the 
Sanitation  SOP's  are  performed. 
Establishments  also  must  maintain 
records  doctunenting  any  coriectiye 
actions  taken  to  prevent  direct 
contamination  or  adulteration  of 
pnxlucts,  or  when  the  establishment 
determines  or  FSIS  notifies  the 
establishment  that  its  Sanitation  SOP's 
are  inadequate.  FSIS  has  clarified  that 
such  records  must  be  initialed  and 
dated  by  the  designated  estabUshment 
employee{s)  responsible  for  the 
implementation  and  monitoring  of  the 
Sanitation  SOP's  procedures. 

In  response  to  comments,  FSIS  has 
revised  the  recordkeeping  requirements 
to  allow  for  computer  maintenance  of 
records,  as  long  as  establishments 
implement  controls  to  ensure  the 
integrify  of  the  electronic  data.  FSIS 
recognizes  that  many  estabUshments 
currently  use  computers  for  maintaining 
a  variefy  of  types  of  information, 
iodutiing  sanitation  data.  It  would  be 
impractical  and  burdensome  to  prohibit 
thne  estabUshments,  or  others  wishing 
to  use  computare,  from  usirtg  computen 
to  record  and  store  required  sanitation 
daU. 

FSIS  propoeed  that  establishments 
must  maintiiin  sanitation  records  for  a 
minimum  of  six  months,  but  did  not 
specify  whether  these  records  had  to  be 
stored  on-site.  Several  commenters 
expressed  concern  about  the  physical 
location  of  estabUshment  sanitation 
records  and  questioned  whether 
sanitation  records  must  be  maintained 
in  the  estabUshment. 

FSIS  requires  unimpeded  access  to  all 
establishment  sanitation  records  for 
oversight  and  enforcement  purposes; 
these  records  are  to  be  an  inte^al  part 
of  the  Agency's  inspection  activities. 
FSIS  anticipates  that,  for  most 
estabUshments,  these  records  will  not  be 
voluminous  and  will  not  create  a 
significant  storage  problem.  However, 
the  Agency  recognizes  that  space  may 
be  limited  at  certain  inspected  taciUties 
and  has  revised  this  requirement  to 
aUow  establishments  to  retain  records 
off-site,  provided  they  are  not  removed 
fiom  the  estabUshment  for  at  least  48 
hours  following  completion  and  they 
can  be  provided  to  FSIS  personnel 
within  24  hours  of  being  requested. 

In  this  final  rule.  FSIS  is  clarifying 
that  it  wiU  verify  that  the  Sanitation 
SOP'S  are  being  implemented  and 
maintained,  and  that  they  are  elective. 


FSIS  inspectors  will  ensure  not  only 
that  an  establishment  is  complying  with 
the  tequirement  to  develop,  implraient, 
and  mainiw^n  Sanitation  SOP's,  and  to 
maintain  daily  reconls  for  them,  but 
also  that  the  Sanitation  SOP's  are  in  bet 
working.  Inspectors  wrill  review  the 
Sanitation  SOP's,  the  daily  records,  the 
conduct  of  procedures  specified  in  the 
Sanitation  SOP's,  and  the  sanitary 
conditions  themselves. 

The  biliue  by  an  establishment  to 
comply  with  the  Sanitatioa  SOP's 
regulaUons  may  initiate  regulatory 
action.  The  fuU  amy  of  compUance 
tools  includes  process  deficiency 
reports,  tagging  of  equipment  or  areas, 
retenUon  of  product,  letters  of  warning, 
and  suspension  and  withdrawal  of 
inspection.  The  nature  of  FSIS's 
response  will  depend  on  the 
circumstances.  Minor  omissions  or 
erxoTS  in  Sanitation  SOP's 
documentation,  not  symptomatic  of 
larger  "system"  problems,  wUl  result  in 
regulatory  action  commensurate  with 
the  severify  of  the  violation.  For 
example,  process  deficiency  reports 
might  be  issued  to  direct  corrective 
action.  However,  a  pattern  of  vlolaUons 
of  the  Sanitation  SOP's  provisions 
would  lead  to  additional  responses, 
with  persistent  and  serious  failures 
resulting  in  suspension  or  withdrawal  of 
inspection  from  the  establishment. 
Suspensions  and  withdrawals  would  be 
made  in  accordance  with  appUcable 
rules  of  practice  for  those  proceedings. 

If  FSIS  determines  that  an 
estabUshment's  SanitaUon  SOP's  Esil  to 
include  procedures  to  prevent  direct 
product  contamination  or  adulteration 
or  that  required  records  are  not  being 
kept,  the  Agency  may  tag  affected 
&ciUties  and  equipment  and  suspend 
inspection  until  the  failure  is  remedied. 
Because  the  tagging  of  insanitary 
faciUties  and  equipment  is  based  on 
current  statutory  authority,  the  specific 
regulatory  provisions  for  tagging  in  the 
proposal  are  not  retained  in  this  final 
rule. 

Verification  and  compUance  activities 
under  the  Sanitation  SOP's  provisions 
are  distinguishable  from  actions  taken 
as  a  consequence  of  a  finding  of  product 
adulteration  under  the  sanitation 
requirements  elsewhere  in  the 
regulations.  As  a  practical  matter. 
however,  such  findings  are  likely  to  be 
connected.  A  finding  of  deficient 
Sanitation  SOP's  or  Sanitation  SOP's 
records  may  prompt  additional 
inspection  activity  directed  at 
determining  whether  or  not  product 
contamination  or  adulteration  has 
occurred.  If  it  has,  FSIS  will  take 
appropriate  action  to  prevent 
adulterated  product  from  entering 


commoce  and,  where  necessary,  seek 
recaU  of  product  that  has  already 
entered  commerce. 

Finally,  the  SaniUtion  SOP's 
requirements  of  this  final  rule  an  set 
out  in  a  new  Pert  416,  SanitatiotL  These 
provisions  are  formatted  differently 
from  the  proposal  to  comport  with 
FSIS's  aimouncad  project  to  reform, 
reorganize,  and  recodify  the  meat  and 
poultry  regulaUons.  This  regulatory 
reform  project  is  weU  underway,  and 
will,  among  other  things,  eUminate 
unneeded  regulations  by  combining,  to 
the  extent  possible,  the  currently 
separate  meat  and  poultry  regulations. 
New  Part  416,  like  new  part  417  on 
HACCP,  covera  both  meat  and  poultry 
products.  Part  416  wiU  be  expanded  and 
supplemented  as  the  Agency  proceeds 
with  its  initiative  to  review,  reform,  and 
reorganize  existing  FSIS  regulatiaitt 
concerning  sanitation. 

Comments  and  Responses 

General 

Support  for  the  proposed 
requirements  for  SanitaUon  SOP's  was 
expressed  by  a  wide  range  of 
coitunenters.  Most  supporters  agreed 
that  estabUshment  sanitation  is  essential 
to  product  safety  and  that  every  meat 
and  poultry  estabUshment  should  be 
required  to  have  a  written  sanitation 
plan.  Those  who  opposed  mandatory 
SanitaUon  SOP's  argued  that  ciurent 
sanitation  regulaUons  would  be 
adequate  if  they  were  better  enforced, 
that  SanitaUon  SOP's  would  be  no  more 
than  a  paperwork  exercise,  and  that  they 
would  be  an  addiUonal  burden  on 
estabUshments.  FSIS  strongly  disagrees 
vrith  the  noUon  that  SanitaUon  SOP's 
will  be  a  mere  "paperwork  exercise," 
and  beUeves  this  regulaUon  vdll,  in  fact, 
result  in  improved  saiutaUon  and 
provide  for  more  effective  enforcement 
of  the  saiutaUon  requirements. 

Substantial  evidence  exists  that 
insanitary  faciUties  or  equipment,  poor 
food  handling,  improper  personal 
hygiene,  and  similar  insanitary 
conditions  create  an  environment  in 
which  products  become  contaminated 
with  microorganisms,  including 
pathogens.  While  sanitation  has 
improved  greatly  throughout  the 
industry  over  the  yeais,  some  Individual 
estabUshments  still  have  difficulty 
getting  their  facUities  and  equipment 
ready  to  start  operations  eadi  day  and 
keeping  conditions  sanitary  during 
estabUshment  operations.  FSIS  affirms 
that  proper  sanitation  is  an  important 
and  integral  pari  of  every  food  process 
and  a  fundamental  requirement  of  the 
inspection  laws  that  the  Agency 
enforces. 
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In  dM  pei<,  FSIS  has  enfoRed  the 
sanitation  raquiiements  piimaiily 
thiough  a  combination  of  ]Hescriptive 
sanitation  rsgiUations,  detailed  guidance 
materials,  and  direct,  hands-on 
involvemeDl  by  inspectors  in  day-to-day 
pre-operational  and  operatioDBl 
sanitation  procedures  in  inspected 
establiafaments.  This  system  acliieved 
sanitation  goals  on  a  daily  basis  in 
individual  establishments,  but  at  a 
relatively  laige  public  cost  because  it 
encouraged  estabUshnmnts  to  shift 
accountability  for  sanitation  to  the  FSIS 
inspector.  For  example,  in  the  past,  FSIS 
inspectors  have  taken  tasponsibility  for 
cfaedung  sanitation  in  every  slaughter 
establishment  before  it  begins  daily 
processing.  In  extreme  cases,  inspectors 
have  led  daily  "bucket  brigades"  of 
slaughter  establishment  employees 
through  pre-operational  establishment 
cleanup.  In  these  circumstances,  FSIS 
has,  in  eOact,  taken  responsibility  for 
establishment  sanitation  conditions. 
The  Sanitation  SOP's  requirement  is 
intended  to  end  this  practice.  Sanitation 
SOP'S  make  it  clear  that  responsibility 
for  identifying  and  conducting 
procedures  needed  to  m«int«in  sanitary 
conditions  rests  with  the  establishment, 
not  with  FSIS. 

Sanitation  SOFs  are  an  inspection 
tool.  They  will  help  individual 
inspectors  focus  their  oversight  in  an 
establishment  on  those  conditions  that 
pose  a  risk  of  direct  product 
contamination  or  adulteration,  that  is, 
on  conditions  which  pose  the  greatest 
adulteration  hazards  to  products  subject 
to  inspection  in  that  establiahmant.  The 
eSectiveness  of  each  establishment's 
Sanitation  SOP's  in  achieving 
acceptable  sanitation  will  be  subject  to 
continuing  verification  by  FSIS 
inspectors  through  direct  observation  of 
conditions  in  the  establishment.  It  is 
expected  that,  over  time,  inspectors  in 
most  establishments  will  increasingly  be 
able  lo  rely  on  a  review  of  daily 
Sanitation  SOP's  records  to  determine 
whether  establishments  are  complying 
with  sanitation  requirements.  However, 
FSIS  inspectors  will  continue  to  have  a 
full  array  of  regulatory  tools  to  ensure 
the  maintenance  of  sanitary  conditions. 
For  instance.  FSIS  inspectors  will 
continue  tagging  equipment,  utensils, 
rooms,  or  compartments  in  instances 
where  there  is  physical  evidence  of 
iitaanitary  conditions  in  the  production 
areas  of  the  establishment. 

FSIS  anticipates  that  the 
development,  implementation,  and 
maintenance  of  Sanitation  SOP's,  as 
well  as  the  recordkeeping  provisions, 
will  impose  a  minimfl  bunden  on 
establishments.  Some  establishments 
aJiaady  utilize  written  Sanitation  SOP's. 


For  other  estabttshmants,  oompUenoe 
with  the  Sanitation  SOP's  requirements 
will  consist  of  recording  their  current 
sanitation  practices.  A  complete 
discussion  of  the  anticipated  costs  of 
implementing  the  SOP's  requirements  is 
contained  in  the  Final  Regulatory 
Impact  Analysis. 

Sanitatian  SOP's  are  an  integral  part 
of  the  Agency's  strategy  for  making 
inspection  more  effective  and  more  risk- 
based  in  its  focus.  For  these  reasons, 
FSIS  is  adopting  the  proposed 
requirements  for  Sanitation  SOP's  and  is 
clarifying  that  developing, 
implementing,  and  maintaining 
Sanitation  SOP's  and  keepingdaily 
Sanitation  SOP's  records,  is  a  condition 
of  inspection. 

Development  of  Sanitation  SOP's 

As  noted  previously,  a  number  of 
conunenters  raised  concerns  about  the 
content  of  the  Sanitation  SOP's  and 
asked  for  more  specificity.  Some 
commenters  recommended  that  FSIS  be 
more  specific  about  what  procedures 
must  be  in  the  Saniution  SOP's.  Other 
commenters  suggested  that  such 
procedures  be  fully  described  and  be 
made  mandatory.  The  Agency 
recognizes  these  commenters'  concerns 
and  therefore  is  providiiig  guidance  on 
how  individual  establishments  may 
develop  their  Sanitation  SOP's  in 
Appendix  A  and  Appendix  B  to  this 
final  rtile.  Appendix  A  is  s  guideline  on 
Sanitation  SOP's  that  establishments 
can  use  in  developing  their  own 
Sanitation  SOP's;  Appendix  B  is  a 
model  of  an  establisnment's  Sanitation 
SOP's  that  demonstrates  what  a 
completed  Sanitation  SOP's  might 
include.  Together,  these  guidance 
documents  will  assist  establishments  to 
develop  Sanitation  SOP's  that  address 
conditions  unique  to  individual 
establishments  and  processes  and  that 
prevent  direct  product  contamination  or 
adulteration.  Ks  with  all  FSIS  guidance 
materials,  the  Agency  welcomes 
comments  on  how  these  two  documents 
might  be  improved. 

However,  the  final  rule  itself  remains 
nonprescriptive  in  that  it  requires  each 
estabUshment  to  determine  for  itself 
what  procedures  are  necessary  to 
prevent  Insanitary  conditions  that  will 
cause  direct  product  contamination  or 
adulteration.  Overall,  the  comments 
confirmed  that,  while  proper  sanitation 
is  a  common  need  in  every  food 
production  facility,  the  means  to 
achieve  it  are  diverse  and 
establishment-specific.  Establishments 
that  now  have  good  sanitation  and 
elective  process  controls  are  expected 
to  continue  using  techniques  that  work 
in  their  establis^nent.  Other 


establishments  will  need  to  analyze  and 
select  effective  abatement  procedures 
among  various  alternatives  for  attaining 
a  sanitary  processing  enviranmenL 
What  works  in  one  estabUshment  may 
or  may  not  work  in  another. 

The  proposed  rule  also  solicited 
comments  as  to  whether  FSIS  should 
mandate  Good  Manufecturing  Practices 
(CMP's)  for  all  or  certain  Sanitation 
SOP's.  FSIS  listed  illustrations  in  the 
proposal  of  elements  that  might  be 
mandatory  elements  of  Sanitation 
SOP'S.  Although  some  commenters 
expressed  support  for  making  GMP's  or   . 
other  practices  mandatory,  many 
objected  to  such  specific  requirements 
on  the  basis  that  they  would  be 
infeasible.  FSIS  agrees  with  those 
commenters  who  stated  that  detailed 
GMP  regulations  are  infeasible  because 
of  the  difficulty  in  making  them  specific 
enou^  to  be  useful.  FSIS  also  was 
concerned  that  such  specificity  could 
result  in  lost  flexibility. 

For  these  reasons,  this  fiinal  rule  will 
not  prescribe  a  single  format  for 
individual  establishment  Sanitation 
SOP'S  or  mandate  specific  GMP's.  It  will 
be  the  responsibility  of  each 
establishment  to  consider  existing  FSIS 
regulations  and  guidelines:  evaluate  its 
facilities.  prt>cesses,  and  sanitation 
conditions;  determine  what  sanitation 
procedures  must  be  implemented  to 
prevent  direct  product  contamination  or 
adulteration;  and  describe  these 
procedures  in  Sanitation  SOP's. 

Maintaining  Sanitation  SOP's 

FSIS  teceived  several  comments 
regarding  the  maintenance  of  Sanitation 
SOP's.  Some  commentera  wanted  to 
know  whether  if  an  estabUshment  will 
be  able  to  update  its  Sanitation  SOP's  to 
incorporate  new  technologies.  Other 
commenters  wanted  to  know  what  type 
of  system,  if  any,  FSIS  will  use  to 
review  changes  to  Sanitation  SOP's  and 
if  a  formal  request  for  FSIS  review  or 
approval  would  be  required. 

As  has  been  discussed  previously,  the 
final  rule  requires  that  etiii 
establishment  develop,  implement,  and 
maintain  its  Sanitation  SOP's  and 
incorporate  new  satulation  technologies 
as  appropriate.  FSIS  encourages  the 
adoption  of  new  technologies  that  can 
improve  sanitation  and  food  safety.  This 
is  an  establishment  responsibility. 
Although  FSIS  vrill  not  approve 
Sanitation  SOP's,  it  will  provide  advice 
and  guidance  to  establishments  as  they 
develop  and  begin  to  implement 
Sanitation  SOP's. 

Recordkeeping 

Conmaenters  also  expressed  concerns 
about  what  was  to  be  in  daily  sanitation 
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noofdi  and  how  long  and  where  sudi 
record*  were  to  be  retained.  As  the 
proposal  ejqilaituid,  and  thia  final  rule 
requires.  Sanitation  SOP's  records  must 
document  the  implementaticn  and 
maintenance  of  Sanitation  SOP's,  as 
well  as  any  deviationa  bom  Sanitation 
SOP's  proceduiee,  and  collective 
actions  taketL  As  with  the  development 
of  Sanitation  SOP's  themselves,  TSIS 
will  allow  each  establishment  to 
determine  the  form  and  format  of  its 
daily  sanitation  records.  In  many 
establishmenta,  a  simple,  daily 
'•>"if'm««  showing  that  specific 
Sanitation  SOP's  procedoies  were 
implemmted,  initialed  by  the 
re^xmslble  establishment  employee,  is 
likely  to  suffice.  Other  establishmenta 
may  find  a  more  detailed  format  for  ita 
records  is  more  useful  Some 
establishments  may  wish  to  use  a 
computer-based  system.  lU*  final  rule 
provides  such  flexibility. 

Some  canunmteis  stated  that  the 
proposed  six-month  retention  of  dally 
sanitation  records  vras  too  long.  FSIS 
disagrees  and  is  adopting  the  proposed 
requirement  that  establishmenta  retain 
Sanitation  SOP's  recArd*  for  six  months. 
Increased  product  shelf-life  and  the 
potential  need  for  FSIS  personnel  to 
review  Sanitation  SOP's  records  many 
months  after  production  make  it 
necessary  that  establishmenta  retain 
records  for  six  months.  Furthermore, 
sanitation  records  provide  both  FSIS 
and  estabhshment  management  near- 
term  trend  data  to  evaluate  how 
establishment  sanitation  is  being  carried 
out  under  the  Sanitation  SOP's.  This 
feedback  should  be  very  useful  to 
establishmenta  in  determining  whether 
and  how  their  Sanitation  SOP's  need 
revision.  Iiupectora  will  benefit,  too, 
from  knowing  bow  the  establishment 
has  complied  with  these  requirements. 
Establishment  sanitation  records  will 
also  need  to  be  reviewed  by  the  Agency 
as  part  of  any  compliance  investigation. 

m  a  related  matter,  several 
commentera  expressed  concern  about 
the  physical  location  of  establishment 
sanitation  records  and  questioned 
wlnther  sanitation  records  must  be 
maintained  in  the  estabhshment.  As 
explained  above,  FSIS  requires 
imimpeded  access  to  all  establishment 
sanitation  records  for  oversight  and 
enforcement  purposes.  FSIS  anticipates 
that,  for  most  esUblislunents,  these 
records  will  not  be  voluminous  and  will 
not  create  a  significant  storage  problem. 
However,  in  response  to  these 
comments,  this  final  rule  will  allow 
establishments  to  retain  Sanitation 
SOP's  records  off-site  provided  they  are 
not  removed  bam  the  establishment  for 
at  least  48  hours  following  completion 


and  they  can  be  provided  to  FSIS 
persoimel  within  24  botus  of  request 

Some  conmienters  also  expressed 
concern  about  public  accessibility  to  an 
establishment's  Sanitatian  SOP's 
record*.  Like  establishment  HACCP 
records,  these  records  sre  kept  and 
maintained  by  the  estabUshment  and 
generally  are  not  Agency  records. 
Occasionally,  however,  such  records 
will  be  copied  and  incorporated  into 
Agency  records  for  some  official 

Sujpose.  These  recoris  will  be 
iaclosed  to  third  psrties  only  to  the 
extent  disclosure  is  required  by  the 
Freedom  of  Information  Act  and  the 
Privacy  Act  or  other  applicable  law. 
Proprietary  information,  personal 
intnmation,  and  other  ii^onnation 
exempt  from  disdosiue  would  be 
protected. 

"Layering" 

Many  cotdmenten  were  conoemed 
that  FSIS  was  layering  requiremenU  for 
Sanitation  SOFs  over  existing 
regulations  governing  establishment 
sanitation  practices,  thereby  increasing 
rather  than  decreasing  intrusive, 
command-end-control  overaight  of  all 
inspected  establishmenta.  Concern  was 
also  expressed  »>»«*  th^  new 
requirementa  mighnnafUd  with 
current  sanitation  regulations. 

FSIS  does  not  consider  the  Sanitation 
SOP's  requirement  to  be  layered  over  or 
in  conflict  with  existing  reguXatioos. 
Existing  regulations  establish 
substantive  sanitation-related 
requiremenU,  while  the  new  Sanitation 
SOP'S  provisioiu  establish  a  means  by 
which  establishments  will  take 
responsibility  for  achieving  sanitary 
conditions  and  preventing  direct 
product  contamination  or  adulteration. 
Sanitation  SOP's  also  will  better  focus 
inspection  oversight  by  FSIS  inspectors 
on  those  sanitation  measures  required  to 
prevent  direct  product  contamination  or 
adulteration.  As  discussed,  one  of  the 
Agency's  goals  is  to  reduce  inspecton' 
personal  Involvement  in  the  conduct  of 
routine,  day-to-day  sanitation 
procedures. 

FSIS  emphasizes  that  it  does  not 
Intend  or  require  that  an  establishment's 
Sanitation  SOP's  incorporate  all 
elements  of  the  existing  FSIS  sanitation 
regulations.  These  regulations  contain 
many  detailed  provisions  that  do  not 
relate  to  the  prevention  of  direct 
product  contamination.  As  the  text  of 
the  Sanitation  SOP's  regulations  and  the 
guidance  materials  at  Appeiidioes  A  end 
B  makes  clear,  FSIS  intends  and 
requires  only  that  the  Sanitation  SOP 
contain  a  description  of  the  procedures 
an  establishment  will  follow  to  address 
the  elementa  of  pte-operaUonal  and 


operational  sanitation  that  relate  to  the 
prevention  of  direct  product 
oontamination. 

For  example,  under  paragraph  (a)  of 
§  308.4  of  the  regulations,  FSIS  requirss 
that  "Dressing  rooms,  toilet  rooms,  and 
uriiuls  shall  be  sufficient  in  xuunber, 
ample  in  size,  snd  conveniently 
located."  Although  compliance  with 
this  requirement  is  important  for  the 
maintenance  of  establishment 
sanitation,  and  employee  hygiene  must 
be  part  of  Sanitation  SOFs.  S  308.4(a) 
does  not  concern  direct  product 
oontamination  and  would  not  need  to  be 
addressed  in  an  establishment's 
Sanitation  SOP's.  On  the  other  hand,  the 
rule  requires  that  Sanitation  SOP's 
specifically  address  the  pre-operational 
"cleaning  of  food  contact  surfaces  of 
facilities,  equipment,  and  utensils" 
because  these  procedures  are  necessary 
to  prevent  the  direct  contamination  of 
product.  Additionally,  the  guidance 
materials  in  Appendices  A  and  B  give 
examples  of  other  procedures  necessary 
to  prevent  direct  product  contamination 
that  Sanitation  SOP's  should  include, 
such  as  "Descriptions  of  equipment 
disassembly,  reassembly  after  cleaning, 
use  of  acceptable  chemicals  according  to 
label  directions,  and  cleaiung 
techniques. "  FSIS  emphasizes,  however, 
that  an  establishment  doe*  not  need  to 
reproduce  in  ita  written  Salutation 
SOP'S  the  existing  regulatory 
requirementa  concerning  the  prevention 
of  direct  contamliution  or  adulteration 
of  product. 

FSIS  also  realizes  that  ita  existing 
sanitation  regulations  contain  some 
detailed  and  prescriptive  provisions  and 
that  some  of  those  regulations  may  be 
outmoded  and  no  longer  needed  in  light 
of  the  Agency's  efiort  to  clarify  that 
good  sanitation  is  the  responsibility  of 
each  establishment.  FSIS  will  continue 
to  review,  reevaluate,  and  revise,  as 
necessary,  all  current  sanitation 
regulations,  along  with  related  issuances 
and  sanitation  inspection  prtKedures,  to 
simplify  and  streamline  them  and  make 
them  more  compatible  with  Sanitation 
SOP'S  requirementa.  This  process  was 
announcetl  and  initiated  in  the  advance 
notice  of  proposed  rulemaking 
published  on  December  29, 1995  (60  FR 
67469).  file  review  of  sanitation 
regulations  is  a  high  priority  for  the 
Agency.  The  elements  of  sarutation  that 
are  required  to  be  addressed  in  the 
Sanitation  SOP's  vnll  remain  as  central 
elementa  of  the  FSIS  sanitation 
regulations.  Establishmenta  will  not 
need  to  revise  their  Sanitation  SOP's 
because  of  the  simplification  and 
streamliiung  of  existing  FSIS  saniution 
regulatioos. 
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Role  of  Inspecton 

A  related  concsm  of  auny 
conuneDters  w«s  the  role  FSIS 
inspectors  will  play  in  the  development 
and  enforcement  of  Sanitation  SOP'a. 
Some  commenters  expressed  concern 
that  during  inspection  inspectors  would 
rely  solely  on  record  reviews  instead  of 
actually  observing  establishment 
conditions.  Other  commenters 
expressed  concerns  that  Sanitation 
SOP'S  would  merely  provide  FSIS 
inspectors  with  more  latitude  to  make 
intrusive  and  arbitrary  decisions. 

FSIS  strongly  disa^ees  with  this 
characterization  of  Sanitation  SOP's  and 
the  role  of  the  Agency's  inspection 
personnel.  Industry's  responsibility  for 
prtxiucing  safe  meat  and  poultry  and 
FSIS's  responsibility  for  regulatory 
oversight  are  fundamentally  diCbrent. 
Sanitation  SOP's  are  the  establishment's 
commitment  to  FSIS  that  they  wiU 
consistently  provide  a  sanitary 
environment  for  food  production.  FSIS 
inspectors  will  not  be  tasked  with 
directing  an  establishment's  sanitation 
procedures,  nor  with  "approving"  the 
establishment's  Sanitation  SOP's.  They 
will,  however,  verily  that  the  Sanitation 
SOP'S  are  being  implemented  and  that 
they  are  eSactive  in  preventing  direct 
product  contamination  and 
adulteration. 

Oversight  of  SaniUlian  SOP's  will 
become  an  increasingly  important  part 
of  daily  inspection  activity,  while  the 
directing  of  sanitation  activities  will 
occur  less  frequently.  Periodic 
inspection  tasks  will  include  verifying 
that  Sanitation  SOP's  meet  the 
regulation's  requirements,  are  being 
implemented  and  maintained,  and  are 
effective  in  producing  sanitary 
conditions.  FSIS  inspectors'  oversight 
will  include  review  of  the  Sanitation 
SOP's  and  required  records,  direct 
observation  of  the  implementation  and 
monitoring  of  the  Sanitation  SOP's.  and 
visual  observation  of  sanitary  conditions 
in  the  pnxiuction  areas  of  the 
establishment. 

FSIS  expects  that  establishments  will 
rely  less  on  inspectors  to  dire^  them  in 
maintaining  sanitary  conditions  as 
establishments  rely  more  on  adherence 
to  their  ovim  Sanitation  SOP's.  The  mix 
of  inspector  tasks  that  comprise 
sanitation  inspection  also  will  change. 
As  establishments  adopt  and 
successfully  implement  Sanitation 
S(Vs,  and  consistently  achieve  good 
sanitation  results.  FSIS  inspectors  can 
spend  less  time  ensuring  that  basic 
sanitation  requirements  are  being  met. 
Conversely,  to  the  extent  some 
establishmer.ts  do  not  implement 
effective  Sanitation  SOP's  and 


coiisistently  achieve  good  sanitation, 
FSIS  inspectors  will  be  obliged  to 
intensify  their  focus  on  actual 
establishment  conditions  and  initiate 
appropriate  enforcement  actioiu. 

Ensuring  establishments  operate 
under  sanitary  conditions  should  be 
made  easier  for  inspectors,  and 
ultimately  permit  inspectors  to  spend 
more  time  on  other  tasks.  One  purpose 
of  the  Sanitation  SOP's  regulations  is  to 
help  inspectors,  as  well  as 
establishments,  focus  their  attention  on 
those  aspects  of  establishment 
sanitation  that  pose  the  moat  risk  of 
causing  product  contamination  or 
adulteration.  Under  the  current 
inspection  system,  inspectors  look  at  all 
aspects  of  establishment  sanitation, 
including  many  that  have  a  relatively 
low  probability  of  causing  product 
contamination.  In  the  future,  normal 
oversight  activities  will  focus  more  on 
whether  an  establishment  is  following 
its  Sanitation  SOP's  and  thereby 
consistently  preventing,  or  as 
appropriate,  correcting,  conditions  that 
cause  direct  product  contamination  or 
adulteration.  Some  conmientara  were 
concerned  about  the  effect  oo 
establishment  oper^dons  if  inspection 
personnel,  when  enrarcing  the 
Sanitation  SOP's  requirements,  reject 
one  piece  of  equipment,  utensil,  room  or 
compartment  as  insanitary.  As 
previously  stated,  inspecton  will  take 
prompt  action  in  cases  where  there  is  a 
finding  of  insanitation  or  the  likelihood 
of  product  contamination  or 
adulteration.  The  type  and  intensity  of 
this  response  will  vary.  For  example, 
establishment  operations  may  be 
allowed  to  continue  if  inspection 
personnel  determine  that  a  rejected 
item,  compartment  or  room  is  not 
related  to  other  processes  or  products 
being  produced.  However,  inspection 
would  be  withheld  in  rooms, 
departments,  or  facilities  associated 
with  the  prtxluction  of  contaminated  or 
adulterated  products  where  the 
establishment  can  not  show  FSIS  that 
they  have  isolated  the  cause  of  the 
contamination  or  adulteration  and  have 
taken  appropriate  action  to  prevent 
further  contamination  or  adulteration. 
In  a  similar  vein,  commenters  also 
stated  that  establishments  should  not  be 
penalized  for  the  occurrence  of  a 
sanitation  problem  that  is  effectively 
abated.  These  commenters  suggested 
that  "U.S.  Rejected"  tags  should  be  used 
only  if  an  establishment  fails  to  identify 
and  correct  insanitary  conditions.  If  the 
establishment  takes  proper  corrective 
action,  they  argued,  it  should  be  viewed 
as  evidence  that  the  Sanitation  SOP's  is 
being  adequately  implemented.  FSIS 


Establishments  that  identify  and 
correct  insanitary  conditions  in  a  timely 
manner  and  make  proper  disposition  of 
any  affected  product  will  be  considered 
to  be  in  compliance  with  the  Sanitation 
SOP'S  regulations. 

Although  FSIS  fully  expects  that  the 
clarification  of  establishments' 
sanitation  responsibilities  will  lead  to 
better  and  more  consistent  compliance 
with  sanitation  requirements,  the 
Agency  recognizes  that  this  will  not  be 
the  case  in  all  estabUshments. 
Establishments  that  fail  to  comply  with 
the  requirements  in  this  final  rule  for 
Sanitation  SOP's  will  be  subject  to 
appropriate  compliance  and  regulatory 
action  that  will,  when  necessary, 
include  suspension  or  withdrawal  of 
inspection.  Further,  as  noted  in  the 
proposal,  anyone  who  intentionally 
hlsifies  records  will  be  subject  to 
criminal  prosecution. 

FSIS  also  recognizes  commentera' 
concerns  about  its  rules  of  practice  and 
due  process  procedures.  FSIS  expects 
that  these  concerns  will  be  addressed 
through  changes  to  these  procedural 
requirements  initiated  as  a  result  of  the 
Agency's  regulatory  reform  project. 
These  subjects  are  also  on  the  agenda  for 
discussion  at  FSIS's  upcoming 
implementation  conferences. 

Relation  to  HACa> 

Another  important  topic  raised  by 
commenters  was  the  linik  between  an 
establishment's  Sanitation  SOP's  and  its 
HACCP  plan.  This  link  was  unclear  to 
some  who  stated  the  two  were 
redundant  HACCP  plans  aim  at 
ensuring  safety  at  specific  critical 
control  points  within  specific  processes, 
while  Sanitation  SOP's  typically 
transcend  specific  processes.  Sanitation 
SOP'S  are  important  tools  for  meeting 
existing  statutory  sanitation 
responsibilities  and  preventing  direct 
product  contamination  or  adulteration. 
As  such,  it  is  appropriate  that  they  be 
developed  and  implemented  in  the 
near-term  prior  to  implementation  of 
HACCP.  In  a  sense,  the  Sanitation  SOP's 
are  a  prerequisite  for  HACCP.  It  is 
anticipated  that  some  procedures 
addressed  in  an  establishment's 
Sanitation  SOP's  might  eventually  be 
incorporated  into  an  establishment's 
HACCP  plan.  Other  procedures  in  an 
establishment's  Sanitation  SOP's. 
including  those  addressing  pre- 
operational sanitation  pnx^dures  for 
cleaning  fiicilities,  equipment,  and 
utensils,  will  roost  likely  remain  in  the 
Sanitation  SOP's.  A  sanitation 
procedure  that  is  incorporated  into  a 
validated  HACCP  plan  need  not  be 
duplicated  in  the  Sanitation  SOP's. 
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Training 

A  number  of  comments  expressed 
concern  about  the  content  of  inspector 
training,  suggesting  that  inadequate 
training  would  result  in  inconsistent 
enforcement  of  the  rule.  Assurance  was 
requested  that  inspectors  would  be 
trained  to  consistently  monitor 
Sanitation  SOP's.  FSIS  recognizes  that 
inspectors  must  be  trained  to  react  as 
regulatora  rather  than  as  quality  control 
consultants  or  establishment  sanitarians 
when  a  sanitation  or  other  health  and 
soiiBty  problem  is  discovered  in  an 
establishmenL  A  primary  focus  of 
agency  training  sessions  will  be  to  attain 
this  goal. 

Also,  some  commenters  asked 
whether  joint  FSIS  and  industry  training 
would  be  offered.  FSIS  does  not  plan  to 
allow  industry  to  attend  Agency  training 
sessions.  However,  FSIS  does  plan  to 
bold  informational  briefings,  for  industry 
persormel.  These  will  be  the  subject  of 
future  notices  in  the  Federal  Register. 

Pre-Operation  Sanitation  Ittspection 

Some  commenters  asserted  that 
establishments  with  good  Sanitation 
SOP'S  should  be  permitted  to  start  daily 
operations  on  their  own,  instead  of 
having  to  wait  for  an  irupector  to 
conduct  a  pte-operational  sanitation 
inspection  and  allow  operations  to  start. 
FStiS  agraes  with  these  commenters. 
Aocoidingly,  upon  the  effective  date  of 
this  rule  and  implementation  of 
Sanitation  SOP's,  establishments  not 
otherwise  notified  by  FSIS  may  begin 
daily  processing  upon  completion  of 
pre-operational  sanitation  activities 
without  the  prior  approval  of  an 
inspector. 

&ctending  the  implementation  date 
for  SaniUtion  SOP's  will  also  give  FSIS 
additional  time  to  provide  needed 
training,  instruction  and  management 
support  to  FSIS  inspection  personnel 
tasked  with  enfort:ing  the  Sanitation 
SOP'S  requirements. 

Implementation  Date 

Finally,  many  commentera  expressed 
concern  dx)ut  the  omotmt  of  time  they 
said  it  would  take  to  prepare  and 
implement  e%ctive  Sanitation  SOP's. 
These  conmientera  requested  more  lead 
time  to  implement  these  requirements. 
FSIS  agrees  that  some  establishments 
may  need  more  time  than  the  90  days 
the  proposed  rule  provided  for 
implementing  Sanitation  SOP's 
requirements.  Consequently,  FSIS  is 
modifying  this  aspect  of  the  proposal. 
This  final  rule  will  provide 
establishments  six  months  from  the 
effective  date  of  this  regulation  to 
develop  and  implement  written 


Sanitation  SOP's.  This  additional  time 
will  allow  these  establishments  to 
initially  develop  and  refine  their 
Sanitation  SOP's  to  best  meet 
operational  needs  before  the  effective 
date  of  the  Sanitation  SOP's 
requirements.  Extending  the 
implementation  date  for  Sanitation 
SOP'S  will  also  give  FSIS  additional 
time  to  provide  needed  training, 
instruction,  and  management  support  to 
personnel  tasked  v^th  enforcing  the 
Sanitation  requirements. 

TV.  Microbiological  PerCgnnance 
Criteria  and  Standards 

Summary  of  Proposal 

As  part  of  the  Pathogen  Reduction/ 
HACCP  proposal,  FSIS  proposed 
interim  targets  for  the  reduction  of 
Salmonella  for  the  major  species  and  for 
ground  meat  and  poultry.  Further,  FSIS 
proposed  to  requite  daily  testing  by 
slaughter  establishments  and 
establishments  producing  raw  ground 
product  in  order  to  verify  achievement 
of  the  Salmonella  targets  on  an  ongoing 
basis.  The  proposal  reflected  a  central 
tenet  of  the  FSIS  food  safety  strategy:  to 
be  effective  in  improving  food  safety 
and  reducing  the  risk  of  foodbome 
illness,  HACCP-based  process  control 
must  be  combined  with  objective  means 
of  verifying  that  meat  and  poultry 
establishments  are  achieving  acceptable 
levels  of  food  safety  performance. 

FSIS  explained  in  the  preamble  to  the 
proposal  that  food  safety  performance 
standards,  in  the  form  of  tolerances  or 
other  limits,  have  been  an  important 
feature  of  the  food  safefy  regijatocy 
system  for  chemical  residues  (such  as 
those  resulting  from  the  use  of  animal 
drugs  and  pesticides)  and  lor  pathogenic 
microorganisms  in  ready-to-eat  meat 
and  poultry  products  (such  as  Listeria 
monocytogenes  in  ready-to-eat  products 
and  Salmonella  in  cooked  beeO. 
However,  performance  standards  have 
not  in  the  past  been  incorporated  into 
the  regulatory  system  for  pathogens  on 
raw  meat  and  poultry  products. 

FSIS  recognizes  that  establishing 
performance  standards  for  pathogens  on 
raw  products  raises  different  and 
difficult  issues.  The  microbiological 
safety  of  a  meat  or  poultry  product  at 
the  point  of  final  sale  or  consumption  is 
affected  by  many  factore.  Most 
significantly,  imlike  other  kinds  of 
contaminants,  microbiological 
pathogens  can  be  introduced  at  many 
points  on  the  farm-to-table  continuum. 
and  once  in  the  product,  under  certain 
conditions,  the  bacteria  can  multiply. 
Some  pathogens,  such  as  B.  coli 
0157JI7,  are  so  virulent  that  a  small 
number  of  organisms  can  pose  a 


significant  hazard.  Indeed,  on  that  basis 
the  Agency  has  determined  that  any 
amount  of  £.  coli  Ol57:H7  will 
adulterate  a  meat  or  poultry  product.  On 
the  other  hand,  acme  pathogens,  such  as 
Salmonella,  ordinarily  must  multiply  to 
relatively  large  numben  to  cause  illness, 
although  the  susceptibility  of 
individiials  to  illness  varies  widely. 
Certain  segments  of  the  population, 
such  as  the  very  young,  the  elderly,  and 
persoiss  with  compromised  immune 
systems,  are  particularly  vulnerable  to 
illnesses  caused  by  Salmonella  and 
other  foodbome  pathogens. 

Therefore,  FSIS  has  not  taken  the 
position  in  this  rulemaking  that  some 
amount  of  a  pathogen  necessarily 
rendere  a  raw  meat  or  poultry  product 
unsafe  and  legally  adulterateid;  the 
proposed  targets  for  pathogen  reduction 
would  not  have  served  as  a  standard  for 
determining  whether  any  particular  lot 
of  raw  product  could  be  released  into 
conunerce.  The  proposed  targets  were 
intended  instead  as  an  initial  step 
toward  defining  levels  of  food  safefy 
performance  that  estabUshments'would 
be  required  to  achieve  consistently  over 
lime.  The  interim  targets  and  the 
required  testing  by  establishments  were 
also  intended  as  a  first  step  toward  the 
eventual  incorporation  of  microbial 
testing  as  an  integral  part  of  process- 
control  validation  and  verification  in 
facilities  operating  under  HACCP. 

Salmonella  was  selected  as  the  target 
organism  because  it  is  the  most  conmion 
cause  of  foodbome  illness  associated 
with  meat  and  poultry  products.  It  is 
present  to  varying  degrees  in  all  major 
species.  And,  interventions  targeted  at 
reducing  Salmonella  may  be  bmefidal 
in  reducing  contamination  by  other 
enteric  pathogens. 

As  interim  targets  for  pathogen 
reduction.  FSIS  proposed  that  the 
prevalence  of  Salmonella  contamination 
in  each  of  the  major  species  and  in  raw 
ground  products  be  reduced  by  each 
estabhshment  to  a  level  below  the 
current  national  baseline  prevalence  as 
measured  by  the  FSIS  Nationwide 
Microbiological  Baseline  Data 
Collection  Programs  and  Nationwide 
Microbiological  surveys  (collectively 
referred  to  below  as  the  FSIS  baseline 
surveys)  or  other  available  data. 

Rote  of  Microbiological  Performance 
Criteria  and  Standards  in  FSIS  Food 
Safety  Strategy 

As  explained  in  the  "Background" 
section  of  this  preamble,  the  most 
important  objective  of  this  rulemaking  is 
to  build  into  food  production  processes 
and  the  FSIS  system  of  regulation  and 
overaight,  effective  measures  to  reduce 
and  control  pathogenic  microorganisms 
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on  raw  meat  and  poultry  products.  FSIS 
has  concluded  that  HACCT-baaed 
process  control  combined  with 
appropriate  microbiological 
performance  criteria  and  standards  will 
achieve  this  objective. 

Because  the  current  regulatory  system 
lacks  any  performance  criteria  or 
standards  for  harmful  bacteria,  on  raw 
products  (other  than  with  respect  to  E. 
coli  0157:H7  on  raw  ground  beefl,  FSIS 
inspectors  have  no  adequate  basis  for 
judging  whether  establishments 
producing  raw  meat  and  poultry 
products  are  dealing  efiecdvely  with  the 
food  safety  hazard  posed  by  harmful 
bacteria. 

The  HACCP  reqtiiremonts  discussed 
in  the  preceding  section  of  this 
preamble  will  ensure  that  all  meat  and 
poultry  establishments  implement 
science-based  process  controls  designed 
to  prevent  and  reduce  the  significant 
food  safety  hazards  that  arise  in  their 
particular  production  processes  and 
products.  For  slaughter  establishments 
and  other  establishments  producing  raw 
meat  and  poultry  products,  this  will 
mean  developing  controls  that  address 
the  hazards  posed  by  pathogenic 
microorganisms  as  well  as  other 
biological,  chemical  and  physical 
hazards.  HACCP  principles  provide  the 
framework  by  whjch  establishments 
target  and  reduce  harmful  bacteria  on 
raw  meat  and  poultry  products. 

To  be  successful  in  ensuring  food 
safety,  however,  HACCP  must  be 
coupled  with  appropriate  performance 
criteria  and  standards  against  which  the 
effectiveness  of  the  controls  developed 
by  each  establishment  can  be  validated 
and  verified.  For  example,  controls 
designed  to  prevent  the  contamination 
of  processed,  ready-to-eat  meat  and 
poultry  products  with  harmful  bacteria 
would  have  to  be  vahdated  as  efliactive 
in  meeting  the  already-existing 
requirement  that  such  products  be  free 
of  harmful  bacteria.  Without  such 
performance  criteria  and  standards, 
there  would  be  no  objective  basis  for 
determining  whether  a  particular 
HACCP  plan  is  adequate  for  its  food 
safety  purpose.  Additionally,  there 
would  be  no  way  to  determine  whether 
industry  or  FSIS  had  met  their 
respective  food  safety  responsibilities. 

In  this  rulemaking.  FSIS  for  the  first 
time  proposed  microbiological 
performance  standards  for  raw  products. 
The  need  for  some  measure  of 
performance  in  the  area  of 
microbiological  contaminatioD  was 
generally  supported  by  the  comments 
FSIS  received  on  its  proposal.  In 
response  to  the  comments,  FSIS  has 
refined  and  improved  its  proposed 
approach,  and  is  establishing 


microbiological  performance  standards 
for  reduction  of  Salmonella  in  raw 
products,  coupled  with  performance 
criteria  for  use  with  E.  coli  testitig  to 
verify  the  effectiveness  of  process 
controls  in  slaughter  establishments. 

These  new  provisions  are  the  first 
steps  in  what  FSIS  expects  to  be  a  long- 
term  effort  to  ensure  that  appropriate 
microbial  testing  is  conducted,  and 
appropriate  criteria  and  standards  exist, 
to  reduce  the  food  safety  hazards  posed 
by  harmful  bacteria  on  raw  meat  and 
poultry  products.  The  numerical  targets 
for  both  the  performance  criteria  and  the 
pathogen  reduction  performance 
standuils  are  likely  to  be  changed  as 
new  data  become  available.  The  targets 
currently  are  set  at  the  national  baseline 
prevalence  of  contamination  and  reflect 
what  is  achievable  using  available 
technology.  FSIS  intends  to  repeat 
periodically  its  baseline  surveys,  on 
which  the  criteria  and  standards  are 
based.  FSIS  will  collect  additional  data 
on  Salmonella  by  testing  pnxiucts  in 
estabUshments  pursuant  to  the 
performance  standards  and  on  E.  coli 
through  close  monitoring  of 
estabUshments'  experience  and  test 
results  associated  with  that  mode  of 
process  control  verification.  These  new 
data,  together  with  relevant 
epidemiologic  data,  scientific  research, 
and  new  technologies,  will  be 
considered  by  FSIS  when  proposing 
future  revisions  to  the  performance 
criteria  and  testing  requirements  for  E. 
coli  and  the  pathogen  reduction 
performance  standards  for  Salmonella- 
New  information  and  data  also  may 
support  different  standards  and 
different  approaches  to  microbial 
testing. 

FSIS  is  committed  to  the  development 
and  implementation  of  future 
performance  standards,  as  needed,  to 
achieve  the  FSIS's  public  health  goal  of 
reducing  the  incidence  of  foodbome 
illness  associated  with  harmful  bacteria 
on  raw  meat  and  poultry  products.  FSIS 
is  also  concerned  that  standards  achieve 
this  public  health  goal  in  a  maimer  that 
encoiu'ages  industry  innovation  and 
minimizes  regiUatory  burdens  on  the 
regulated  industry.  The  pathogen 
reduction  performance  standards 
promulgated  in  this  regulation  will  be 
implemented  on  the  basis  of  a  statistical 
evaluation  of  the  prevalence  of  bacteria 
in  each  establishment's  products, 
measured  against  the  nationwide 
prevalence  of  the  bacteria  in  the  same 
products.  These  standards  will  not  be 
used  to  judge  whether  specific  lots  of 
product  are  adulterated  under  the  law. 
As  more  research  is  done  and  more  data 
become  available,  and  as  more 
sophisticated  techniques  are  developed 


for  quantitative  risk  assessment  for 
microbiological  agents,  it  may  be 
possible  and  appropriate  to  develop 
performance  standards  that  use  a 
different  approach.  Consideration  may 
also  be  given  to  the  possibiUty  of 
establishing  similar  standards  for  other 
pathogenic  microorganisms.  FSIS  will 
continue  to  work  with  the  scientific 
community  in  this  area. 

The  microbiological  performance 
standards  set  out  in  this  rulemaking  are 
part  of  a  fundamental  shift  in  FSIS 
regulatory  philosophy  and  strategy.  The 
current  inspection  system  relies  heavily 
on  intensive  "command-and-control" 
prescription  of  the  means  by  which 
meat  and  poultry  estabUshinents  must 
achieve  statutory  objectives  concerning 
food  safety,  sanitation,  product 
wholesomeness.  and  prevention  of 
economic  adulteration  and  misbranding. 
As  explained  in  the  "Backgroumf' 
section  of  this  preamble,  in  FSIS's 
ANPR  "FSIS  Agenda  for  Change:  - 
Regidatory  Review."  and  in  the  January. 
1996,  National  Performance  Review 
report  "Reinvention  of  Food 
R^ulations,"  FSIS  plans  to  shift  from 
this  reliance  on  command  and  control 
regulations  to  much  greater  reliance  on 
performance  standards.  FSIS  believes 
that  public  health  and  consumer 
protection  goals  can  be  achieved  more 
effectively,  in  most  cases,  by  converting 
command-and-control  regulations  to 
performance  standards,  which  provide 
industry  with  the  flexibility  to  devise 
the  optimal  means  of  achieving  food 
safety  objectives.  FSIS  woidd  verify 
compliance  with  such  performance 
standards  through  inspection  and  other 
forms  of  oversi^t. 

Overview  of  Final  Rule 

Comments  on  the  proposed  rule's 
microbial  testing  provisions  have 
resulted  in  a  number  of  changes  to  those 
provisions.  As  discussed  in  the 
"Response  to  Comments"  section, 
below,  FSIS  received  numerous 
comments  supporting  the  concept  of 
microbiological  performance  criteria  or 
standards,  but  also  received  many 
comments  tuging  alternatives  to  the 
specific  approach  proposed  by  FSIS, 
including  testing  for  organisms  other 
than  Salmonella. 

The  Agency  actively  sought  out 
comment  and  information  on  the  issue 
of  target  organism(s)  to  be  selected  for 
process  control  verification  and 
pathogen  reduction  purposes  in  this 
regiUation.  In  the  proposal.  FSIS  stated 
that  "the  Agency  recognizes  that  there 
are  other  foodbome  human  pathogens  of 
public  health  concern  that  can  be 
isolated  frt^m  raw  meat  and  poultry 
product.  The  Agency  would  welcome 
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comments  on  the  targeting  of  other 
pathogens  in  addition  to  or  in  lieu  of 
Salmonella"  (60  FR  6800).  As  noted 
earUer  in  this  preamble,  during  the 
comment  period  FSIS  held  many 
meetings  to  soUdt  comment  on  various 
issues,  including  microbioloEical 
criteria  and  standards.  Micnibiological 
critraia  and  standanls  were  discussed  in 
detail  at  the  FSlS-sponsoted  scientific 
confarence  held  in  Philadelphia, 
Pennsylvania,  on  May  1  and  2. 1995. 
titled  "The  Role  of  Microbiological 
Testing  in  Verifying  Food  Safety."  This 
conference  was  open  to  the  public  and 
was  annoimced  in  the  Federal  Keglsler 
on  March  24. 1995  (60  FR  15533).  An 
expert  panel  at  that  conference  endorsed 
the  role  of  microbiological  testing  in 
accordance  with  appropriate  criteria  or 
standards,  but  suggestnl  that  mandatory 
establishment  testing  focus  on  a 
quantitative  assay  for  generic  E.  coli 
rather  than  the  proposed  qualitative 
assay  for  SoimonsUa.  The  panel  stated 
that  a  quantitative  assay  fcv  the  more 
commonly  occurring  generic  E.  coli  is  a 
more  eSective  process  control  indicator 
with  respect  to  the  pievention  of 
contaminatian  of  meet  and  poultry  by 
feces  and  assodated  bacteria. 

FSIS  also  held  a  series  of  six  issue- 
focused  public  meetings  in  September. 
19SS.  Diuing  a  prelim^aiy  public 
meeting  on  August  23, 1995,  at  which 
issues  were  idnitified  and  the  meeting 
agenda  was  established,  participants 
decided  that  a  full  day  should  be 
devoted  to  further  public  diacusaion  of 
pathown  reduction  standards  and 
microbial  testing.  The  agenda  for  the  six 
meetings  appeared  in  the  Federal 
Kagistar  on  August  31, 1995  (60  FR 
45381).  The  issues  discussed  on 
September  27  included:  (1)  the  scientific 
and  policy  ba^  for  establishing  targets; 
(2)  wlMther  Salmonella  is  the 
appropriate  organism  for  some  or  all 
species:  (3)  whether  other  pathogens 
would  be  preferable  for  some  or  all 
animal  spedss:  (4)  the  utility  of  targets 
for  £.  coU  or  other  non-pathogenic 
indicator  organisms  as  a  means  of 
controlling  and  ledudng  pathogenic 
microorganisms:  (5)  the  advantages  and 
disadvantages  of  targets  based  on  the 
prevalence  of  detectable  contamijuUon 
vs.  targets  based  on  the  number  of 
organisms  present:  and  (6)  the  need  for 
pathogen  reduction  targets  for  raw 
ground  products  in  general  and  in 
establishments  that  both  slaughter 
animals  and  produce  ground  product. 

At  the  September  27, 1995,  issue- 
focused  meeting,  there  was  additional 
comment  in  favor  of  testing  for  an 
organism  other  than  Salmonella,  such  as 
generic  E.  coli.  that  has  a  strong  track 
record  in  the  industry  as  a  good 


organism  to  use  for  process  control 
verification  testing.  There  was,  however, 
continued  strong  support  for  raw 
product  testing  targeted  at  pathogens, 
such  as  Salmonella,  and  support  for 
pathogen  reduction  as  the  primary  goal 
of  sud^  testing. 

At  the  meetings.  FSIS  distributed 
issue  papers  on  the  various  issues  being 
addressed,  based  in  large  part  on 
conmients  already  receiv«d.  The  issue 
paper  on  Pathogen  Reducdon 
Performance  Standards  and  Microbial 
Testing  stated  that  the  two  most 
common  concerns  in  the  cosoments 
received  to  that  date  were  the  proposed 
selection  of  Salmonella  as  the  inchcator 
organism  and  the  frequency  of  proposed 
testirtg.  It  stated  that  although  some 
commenters  recommended  finalizing 
Salmonella  testing,  others 
reconunended  using  E.  coli  instead  of  or 
in  addition  to  Salmonella.  The  issue 
paper  stated  the  Agency's  current 
thinlfing  on  the  organism  to  be  selected, 
the  need  for  daily  testing  at  every 
establishment,  and  the  necessity  of 
testing  each  spedes  slaughtered  and 
each  ground  pnxluct  produced.  In  the 
issue  paper  FSIS  stated,  among  other 
things,  that  it  was  "seriously 
considering  generic  B.  coli  as  the 
process  control  indicator  organism  and 
the  adoption  of  a  quantitative  E.  coli 
standard  as  a  measure  of  process  control 
with  reaped  to  the  prevention  and 
reduction  of  fecal  contaminatioii  in 
slaughter  plants."  FSIS  also  stated  that 
it  was  considering  setting  forth 
pathogsn-spedfic  performance 
standards  as  a  direct  measure  of 
accountability  for  controlling  and 
reducing  harmful  bacteria  in  taw  meat 
and  poultry  products  and  that 
Salmonella  targets  might  be  adopted  as 
performance  standards  and  enfon»d  by 
FSIS  through  its  own  compliance 
monitoring.  The  Agency  published  the 
issue  papers  in  the  Federal  Register  on 
October  24. 1995  (60  FR  54450). 

Based  on  the  large  body  of  written 
and  oral  comments  FSIS  has  received  op 
this  issue,  the  Agency  has  dedded  not 
to  use  SalmoneUa  both  as  a  target  for 
pathogen  reduction  and  as  an  indicator 
of  process  control.  FSIS  has  dedded  to 
adopt  pathogen  reduction  performance 
standards  targeting  Salmonella,  as 
proposed,  except  that  FSIS.  not  the 
establishments,  will  conduct  testing  for 
the  pathogen  to  verify  compliance.  FSIS 
also  has  decided  to  require 
estabUshments  slaughtering  Uvestock 
and  poultry  to  conduct  routine  testing 
for  generic  E.  coli  (instead  of  the 
proposed  use  of  Salmonella  tests)  as  an 
ongoing,  objective  process  control 
indicator  for  fecal  contamination,  and  to 


astahlish  performance  criteria  by  whldi 
results  can  be  evaluated. 

Prx»ss  Control  Verification 
Performance  Criteria 

Under  the  FMIA  and  the  PPIA.  meat 
and  poultry  estabUshments  itupected  by 
FSIS  are  required  to  maintain  sanitary 
conditions  suffident  to  prevent 
contamination  of  products  with  filth 
and  to  prevent  meat  and  poultry 
prtxiucts  from  being  rendered  injurious 
to  health  (21  U.S.C  601(m)  and  608 
(FMIA);  21  U.S.C.  453  (g)  and  456 
(PPIA)).  A  giant  of  inspection  by  FSIS 
is  contingent  upon  an  establishment 
meeting  this  responsibility.  FSIS  is 
authorized  by  law  to  issue  regulations 
estabUshing  appropriate  sanitation  . 
requirements.  Meat  and  poultry 
products  are  deemed  legaUy 
adulterated,  whether  or  not  they  are 
shown  to  be  contaminated,  if  prepared, 
pecked,  or  held  under  insanitary 
conditions  whereby  they  may  have 
became  contaminated  with  filth  or  may 
have  been  rendered  injurious  to  health. 

In  slaughter  eMablisnments,  fecal 
contamination  of  carcasses  is  the 
primary  avenue  for  contamiiution  by 
pathogens.  Pathogens  may  reside  in 
fecal  material  and  ingests,  both  within 
the  gutiointestinal  trad  and  on  the 
exterior  surhoes  of  animals  going  to 
slaughter.  Therefore,  without  care  being 
taken  in  hanHhng  and  dmeiing 
prooedtires  during  slaughter  and 
processing,  the  edible  portions  of  the 
carcsss  can  become  contaminated  with 
bacteria  capable  of  causing  illness  in 
humans.  Additionally,  once  introduced 
into  the  estabUshment  environment,  the 
organisms  may  be  spread  from  carcass 
to  carcass. 

Because  the  microbial  pathogens 
associated  with  fecal  contamination  are 
the  single  most  likely  source  of  potential 
food  safety  hazard  in  slaughter 
estabUshments.  preventing  and 
reinoving  fecal  contamination  and 
assodated  bederia  are  vital 
lesponsibiUties  of  slaughter 
estabUshments.  Further,  because  such 
contamination  is  largely  preventable, 
controls  to  address  it  wiU  be  a  critical 
part  of  any  slaughter  estabUshment's 
HACCP  plan.  Most  slaughter 
estabUshments  already  have  in  place 
procedures  designed  to  prevent  and 
remove  visible  fecal  contamination. 

There  is  general  agreement  within  the 
sdentific  community  that  generic  E.  coli 
is  the  best  single  microbial  indicator  for 
fecal  contamination.  FSIS,  therefore,  is 
requiring  that  establishments 
slaughtering  Uvestock  or  poiUtiy  begin 
testing  for  E.  coli  (£.  col/,  biotype  I. 
nonspedfic  as  to  spedes.  hereinafter  ' 
referred  to  simply  as  £.  coU)  at  the 
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frequency  and  foUowiog  the  procsduies 
described  in  "Process  Contjol 
Verification:  E.  coli  Performance 
Criteria  and  Testing"  section,  below.  6 
montiis  after  publication  of  the  final 
rule.  FSIS  coiuiders  the  required  testing 
to  be  essential  for  meeting  current 
statutory  requirements  for  sanitation 
and  the  prevention  of  adulteration.  This 
testing  also  will  play  an  integral  lole  in 
the  successful  implementation  of 
HACCP  in  slaughter  establishments.  Id 
addition,  FSIS  is  establishing  process 
control  performance  criteria  for  fecal 
contamination  tused  on  the  frequency 
and  levels  of  contaminatian  of  carcasses 
with  E.  coli. 

As  explained  below,  FSIS  is 
establishing  performance  criteria  to 
reflect  the  prevalence  and  levels  of 
coDtaminatioD  of  E.  coii  on  carcasses 
produced  nationwide,  as  determined  by 
FSIS  baseline  surveys.  The  performance 
criteria  and  required  testing  will 
provide  each  slaughter  establishmem 
and  FSIS  with  an  objective  means  of 
verifying  that  the  establishment  is 
achieving  this  level  of  performance  and 
maintaining  it  consistently  over  time. 
Test  residts  that  show  an  establishment 
is  meeting  or  exceeding  the  criteria 
provide  evidence  that  the  establishment 
is  maintaining  adequate  process  control 
for  fecal  contamination. 

FSIS  is  purposely  using  the  term 
performance  "criteria"  rather  than 
performance  "standard"  in  this  context 
because  no  single  set  of  test  results  can 
demonstrate  conclusively  that  adequate 
process  control  for  fecal  contamination 
is  or  is  not  being  maintained.  As 
explained  below,  if  test  results  do  not 
meet  the  applicable  criterion,  it  raises 
questions  about  the  adequacy  of  the 
process  control.  FSIS  intends  to 
consider  the  establishment's  results  and 
corrective  actions,  together  with  other 
information  and  inspectional 
observations,  in  evaluating  whether  a 
problem  exists  that  requires  regulatory 
action  or  other  measures  to  protect 
consumers  and  ensure  compliance  with 
the  law. 

Also,  as  discussed  below,  although 
FSIS  is  proceeding  with  the  final  rule  at 
this  time,  it  is  inviting  comment  on 
technical  aspects  of  the  process  control 
performance  criteria  and  the  required 
testing.  FSIS  requests  that  comments  on 
the  E.  cob  performance  criteria  and 
testing  lequirement  be  focused  on  the 
technical  aspects  of  the  rule,  i.e.,  the 
manner  in  which  the  criteria  are 
articulated,  the  sampling  frequency,  and 
the  sampling  and  testing  methodologies. 

FSIS  mtends  to  update  the  criteria 
periodically  to  ensure  that  the  criteria 
adequately  reflect  an  appropriate  level 
of  performance  with  respect  to 


prevention  and  removal  of  fecal 
contamination  and  associated  bacteria 
from  livestock  and  poultry  carcasses. 

Pathogen  Reduction  Performance 
Standaxda. 

As  proposed,  FSIS  is  adopting 
pathogen  reduction  performance 
standards  using  Salmonella  as  the  target 
organism.  The  most  significant 
difHsrence  between  the  proposal  and 
this  final  rule  is  that,  as  explained 
above,  FSIS  is  not  relying  on  Salmonella 
to  be  a  process  control  indicator,  as  well 
as  the  target  organism  for  the  pathogen 
reduction  performance  standard. 
Establishments  will  not  be  required  by 
this  final  rule  to  test  for  Salmonella,  as 
had  been  proposed.  Instead.  FSIS  will 
obtain  samples  from  slaughter 
establishments  and  establishments 
producing  raw  ground  product  or  fresh 
pork  sausage  and  lest  those  samples  for 
Salmonella  to  ensure  that  the  pathogen 
reduction  performance  standards  are 
being  met. 

As  proposed,  FSIS  vnll  require  that  no 
establishment  can  have  a  prevalence  of 
Salmonella  contamination,  as  a 
percentage  of  positive  samples  from 
carcasses  and  percentage  of  positive 
samples  from  raw  ground  product, 
greater  than  the  baseline  prevalence  for 
each  raw  product  as  reflected  in  the 
FSIS  baseline  survey  for  each  species  or 
other  category  of  raw  product.  These 
targets  constitute  performance 
"standards"  rather  than  performance 
"criteria"  because,  following  an 
establishment's  implementation  of 
HACCP.  FSIS  will  require  that  the 
estabhshment  meet  the  standard 
consistently  over  time  as  a  condition  of 
maintaining  inspection. 

The  Salmonella  pathogen  reduction 
performance  standards  are  not, 
however,  lot  release  standards,  and  the 
detection  of  Salmonella  in  a  specific  lot 
of  raw  product  will  not  by  itself  result 
in  the  condenuiation  of  that  lot.  The 
performance  standards  and  FSIS's 
enforcement  approach,  as  discussed 
below,  are  intended  to  ensure  that  each 
establishment  is  consistently  achieving 
an  acceptable  level  of  performance  with 
regard  to  controlling  and  reducing 
harmful  bacteria  on  raw  meat  and 
poultry  products. 

FSIS  considers  systematic  reduction 
of  p;ithogenic  microorganisms  in  raw 
product  to  be  an  essential  responsibility 
of  meat  and  poultry  establishments 
under  the  current  statutes.  As  a 
condition  of  inspection  and  to  avoid  the 
production  of  product  that  would  be 
deemed  legally  adulterated, 
establishments  must  utilize  available 
process  control  methods  and 
technologies  as  necessary  to  achieve 


applicable  pathogen  reduction 
standards. 

Process  Control  Verification:  E.  coli 
Performance  Criteria  and  Testing 

Establishments  that  slaughter 
livestock  and  poultry  currently  have  an 
obhgation  to  control  the  slaughter  and 
sanitary  dressing  process  so  that 
contamination  with  fecal  material  and 
other  intestinal  contents  is  prevented. 
This  means  that  establishments  must 
maintain  sanitary  conditioiu  and  use 
good  manufacturing  practices  to  avoid 
contamination  with  visible  feces  and 
ingests  and  associated  bacteria.  When 
such  visible  contamination  occurs, 
estabtishments  are  expected  to  detect  it 
and  physically  remove  it  through  knife 
trimming  or  other  approved  removal 
procedures.  The  present  FSIS 
verification  activity  to  demonstrate  that 
this  has  been  accomplished  is 
organoleptic  inspection.  FSIS  inspectors 
apply  a  zero  tolerance  performance 
standard  for  visible  feces  and  ingests  on 
dressed  carcasses.  As  a  practical  matter, 
however,  additional  measures  must  be 
taken  if  inspectors  are  to  assess  the 
extent  to  which  the  invisible  bacteria 
associated  with  feces  and  ingesta  may 
be  present  on  the  carcass. 

r  SIS  has  concluded,  based  on  its 
proposal  and  the  comments  received, 
that  the  current  practice  of  organoleptic 
examination  by  inspectors  and  the 
physical  removal  of  visible 
contamination  by  establishments  needs 
to  be  supplemented  with  an 
establishment-conducted  microbial 
verification  activity.  This  microbial 
testing  is  designed  to  verify,  for  the 
estabhshment  and  FSIS,  that  the 
establishment  has  controlled  its 
slaughter  process  with  respect  to 
prevention  and  removal  of  fecal  material 
and  ingesta  and  associated  bacteria. 

Rationale  for  Using  E.  coli  Tests  to 
Verify  Process  Control 

E.  coli  testing  is  more  useful  than  the 
originally  proposed  Salmonella  testing 
in  verifying  that  a  slsughler  process  is 
under  control.  This  was  expressed  in 
numerous  comments  on  the  proposal, 
comments  generated  in  FSIS  public 
hearings,  and  the  results  of  the  scientific 
and  technical  conference  on  the  Role  of 
Microbiological  Testing  in  Verifying 
Food  Safety.  The  expert  panel  at  that 
conference  stated: 

Microbial  testing  is  an  essential  element  for 
verifying  process  control  of  raw  meat  and 
poultry.  A  variety  of  indicators  exists,  but  the 
panel  concluded  that  quantitative 
nwasurement  of  Escherichia  coli  would  be 
more  effective  than  qualitative  Salmonella 
testing.  When  processes  are  under  control  for 
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E.  coll,  the  potential  presence  of  enteric 
patfaogent  will  be  minimized.' 

The  panel  compared  selection  criteria 
for  the  choice  of  an  indicator  organism 
and  considered  alternative  microbial 
targets  such  as  £.  coli, 
Enterobacteriaceae,  and  aerobic  plate 
coimt,  to  be  used  alone  or  in 
combination  with  Salmonella  testing.  In 
reaching  its  conclusion  that  E.  coli 
would  be  the  most  eSective  measure  of 
process  control  for  enteric  pathogens, 
the  panel  considered  the  ideal 
characteristics  of  microbial  indicators 
for  the  stated  purpose.  Important 
characteristics  of  £.  coli  are: 

•  There  is  a  strong  association  of  £.  cofi 
with  the  presence  of  enteric  pathogens  and, 
in  the  case  of  slaughtering,  the  presence  of 
fecal  contamination. 

•  E  coli  occurs  at  a  higher  frequency  than 
Salmonella,  and  quantitative  E  coll  testing 
pemiits  more  rapid  and  mote  frequent 
adjustment  of  process  control. 

•  E.  coli  has  survival  and  gnnvth 
characteristics  similar  to  enteric  pathogens, 
such  as  E.  coli  01S7-ij7  and  Saiinonella. 

•  Analysis  for  E.  coli  poses  fewer 
laboratory  safety  issues  and  testing  at  the 
establishment  site  is  mote  feasible  than  such 
testing  with  Salmonella. 

•  There  is  wide  acceptance  in  the 
international  scientific  community  of  its  use 
as  an  indicator  of  the  potential  presence  of 
enteric  pathogens 

In  the  panel's  view,  microbial  testing 
should  be  used  to  demonstrate  process 
control;  they  concluded  that  a 
proximate  indicator  for  enteric 
pathogens  is  needed  for  demonstrating 
process  control  with  respect  to  fecal 
contamination.  The  panel  concluded 
that  E.  coli  would  be  the  single  most 
effective  indicator  for  this  purpose.  The 
panel's  conclusion  reinforces  previous 
statements  by  the  MAS  that  "at  present, 
E.  coli  testing  is  the  best  indicator  of 
fecal  contamination  among  the 
commonly  used  fscal-indicator 
organisms."  ^  FSIS  agrees  with  these 
conclusions. 

If  future  scientific  research  identifies 
another  organism  or  group  of  organisms 
which  would  prove  as  effective  in 
measuring  process  control  for  fecal 
contamination,  FSIS  would  consider 
appropriate  revisions  to  the  regulations. 


■  Expert  Panal'i  Sumhiary  Report  and 
Kecammendatiotu.  Scientific  and  Technical 
Cooferaoca  on  Role  of  Microbiological  Testing  In 
Vart^ng  Food  Sably,  Utj  1-2.  1995. 

iSubcommlnae  on  Microbiological  Criteria. 
Commlltee  on  Food  Protection.  Food  and  Nutrition 
Board.  National  Research  Council.  19SS.  "An 
Evaluation  of  the  Role  of  MlcroblologicalOiteria 
for  Foods  and  Food  Ingredianti."  National 
Academy  Prase.  Waahiogton.  D.C 


Use  of  Baseline  Values  to  Establish  E. 
coli  Perfonnance  Criteria 

The  presence  of  some  microorganisms 
on  raw  meat  and  poultry  is  imavoidable 
and  highly  variable.  The  goal  of  process 
control  in  a  slaughter  establishment  is  to 
minimize  initial  microbial 
contamination  of  the  carcasses,  remove 
harmful  microorganisms  that 
nonetheless  may  be  present,  control  the 
proliferation  of  any  remaining 
micnoorganisms,  and  prevent  re- 
contamination.  Process  control  criteria 
based  on  data  from  FSIS's  nationwide 
baseline  surveys  will  aid  establishments 
in  achieving  this  goal  and  complement 
the  transition  to  HACCP. 

FSIS  collects  data  to  develop  and 
maintain  a  general,  ongoing 
microbiological  profile  of  carcasses  for 
selected  microorganisms  of  varying 
degrees  of  public  health  concern,  and 
organisms  or  groups  of  organisms  of 
value  as  indicators  of  general  hygiene  or 
process  (X)ntTol,  and  to  dtxniment 
changes  in  the  profiles  over  time.  FSIS's 
Nationwide  Microbiological  Baseline 
Data  Collection  Programs  provide  for 
sampling  over  a  year's  time  to  accotmt 
for  possible  seasonal  variations.  This 
was  the  approach  taken  in  collecting 
data  from  canvasses  for  all  slatighter 
classes:  steer/heifer,  cow/bull,  broilers, 
market  hogs,  and  turkey.  Sampling  is 
designed  to  represent  the  vast  majority 
of  raw  meat  and  poultry  products 
produced,  in  most  cases  approximately 
99%  of  the  product  produced.  These 
programs  are  nationwide  in  scope. 
Enough  samples  are  taken  to  enable  the 
Agency  to  describe  the  anntial 
distribution  of  test  results.  The  number 
of  samples  collected  also  allows  for 
control  of  sampling  variation  and  non- 
sampling  errors  (such  as  missing 
samples,  incomplete  data,  and 
inconsistent  data).  By  contrast,  FSIS's 
Nationwide  Surveys  provide  a  snapshot 
over  a  specified  period  of  time  less  than 
a  year.  'They  involve  a  large  enough 
number  of  samples  to  ensure  a 
reasonable  level  of  pretnsioo  for 
estimates,  given  the  prevalence  of  the 
micrtmrganisms  included  in  the 
siuveys.  This  was  the  approach  taken  in 
developing  baseline  data  for  other  raw 
meat  and  poultry  products:  groimd  beef 
(at  inspected  establishments  and  at 
retail),  ground  chicken,  ground  ttukey, 
and  besh  pork  sausage. 

For  the  current  baselines,  carcass 
samples  were  taken  from  fresh,  whole 
chilled  carcasses  after  slaughter  and 
dressing  but  before  any  fuither 
processing  look  place.  Samples  were 
analyzed  fresh,  not  frozen,  to  gather 
more  accurate  data  on  ntunbers  of 
microorganisms,  especially  those  that 


are  more  susceptible  to  freezing,  such  as 
Campylobacter  jejuru/coli.  FSIS 
persotmel  collected  the  samples  tested 
in  the  surveys  using  standard  Agency 
procedures  for  taking  aseptic  samplm 
from  animal  tissues  and  for  ensuring 
random  sample  selection.^.' 

Reports  of  FSIS  baseline  programs 
and  surveys  are  issued  after  testing 
results  have  been  compiled  and 
analyzed.  Reports  have  been  completed 
for  cattle,  broiler  chickens,  hogs,  ground 
beef,  groimd  chicken,  and  groimd 
turkey.  The  collection  and  analysis  of 
samples  for  the  turkey  baseline  program 
and  the  fresh  pork  sausage  survey  will 
be  imderway  soon:  criteria  for  turkeys 
and  fresh  pork  sausage  will  be 
determined  upon  completion  of  the 
sampling  and  analysis  of  results. 

Establishment  of  E.  coU  Performance 
Criteria  to  Verify  Process  Control 

Using  data  frxim  the  baseline  surveys 
described  in  the  preceding  section,  FSIS 
has  developed  animal  species-specific:, 
minimum  performance  benchmarks,  or 
performance  criteria,  for  £.  coli  on 
carcasses. 

As  explained  above,  these  criteria  are 
not  enforceable  regulatory  standards. 
The  £.  coli  perfonnance  criteria  are 
intended  to  assist  slaughter 
establishments  and  FSIS  in  enstuing 
that  establishments  are  meeting  their 
nirrent  statutory  obUgation  to  prevent 
and  redut:e  contamination  of  carcasses 
by  fec:al  material,  ingesta,  and  ass<x:iBted 
bacteria.  The  criteria  are  flexible  and  are 
subject  to  amendment  as  FSIS  and  the 
industry  gain  experience  with  them  and 
acxnunulate  more  data  on  establishment 
performance.  The  criteria  are  intended 
specifically  to  provide  an  initial  basis 
upon  whitji  slaughter  estobUshments 
and  FSIS  can  begin  to  use  microbial 
testing  to  evaluate  the  adequacy  of 
establishment  prtx:ess  controls  to 
prevent  feces,  ingesta.  and  other  animal- 
derived  contaminants  from 
contaminating  the  tissues  intended  for 
use  as  food. 

FSIS  has  designed  the  criteria  so  that 
establishments  meeting  them  are 
achieving  results,  in  terms  of  E.  coli 
levels,  consistent  with  those  being 
achieved  by  a  large  majority  of  tbe 
slaughter  produc:tion  in  the  United 
States,  as  reflected  in  tbe  FSIS  baseline 


'  Food  Safety  and  Inspection  Service.  19M. 
Nationwide  Broiler  Chiclceiu  Miootiiological 
Baaelioa  Dela  C^llaclioo  PFogram:  Broiler  Chldw) 
Sempla  (^llection  Procedur«i,  2/1B/94.  U.S. 
Oapaiiment  of  Agriculture.  Washington.  DC 

*Food  Safely  end  Inspection  Servia.  1993. 
Nationwide  Beef  Nticrobtologicel  Beeelme  Data 
Collection  Program:  Cow/Bull  Sample  Cotlectloo 
Procedures,  syi/93.  U.S.  Department  of  Agricultura. 
Waahingtoo.  D.C.        * 
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mva3n  far  aadi  spedM  of  liveatock  ind 
pouhry. 

The  B.  coli  perfonnance  criteriB  are 
expreued  in  tenns  of  a  >taUsUcal 
procedure  known  as  a  "3-claaa  attribute* 
sampling  plan"  applied  in  a  moving 
window.  This  procedure  specifies 
cutofb  (denoted  m  and  M,  with  in<M) 
for  quantitative  E.  coli  levels  so  as  to 
define  three  classes  of  results: 
acceptable,  marginal,  and  unacceptable. 
The  definitions  are: 
Acceptable— result  im 
Marginal — result  >  m  and  £  M 
Unacceptable — result  >  M 


Under  this  approach,  m  and  M  are 
defined  in  relation  to  the  distribution  of 
£.  coli  results  for  each  slaughter  class. 
The  Agency  has  used  as  the  starting 
point  for  establishing  the  cutoff  for  m 
the  80th  percentile  of  current  industry 
wide  performance,  in  terms  of  E.  coU 
levels,  for  each  slaughter  clara.  The 
starting  point  for  establishing  M  is  the 
96th  percentile  of  industry  performance. 
ThiiS,  If  the  criterion  for  any  species 
were  set  precisely  at  those  percentiles, 
a  set  of  test  results  indicating 
performance  In  the  80th  to  9Sth 
percentile  range,  according  to  FSIS's 


Nationwide  Microbiological  Baseline 
Data  Collection  Program  results,  would 
be  deemed  "marginal,"  and,  as 
discussed  below,  would  raise  a  question 
about  the  adequacy  of  the 
establishment's  prxx:e$s  oontrot 
Expressed  in  another  way,  "marginal" 
results  would  be  within  the  worst  20% 
of  overall  industry  performance  in  terms 
of  £.  co/j  counts.  Similarly,  results 
worse  than  the  98th  percentile  (M)  are 
within  the  worst  2%  of  overall  industry 
performance.  Any  single  result 
exceeding  M  is,  thorefbre,  deemed 
"urucceptable." 


Table  1.— Oistribution  of  E.  cou  by  Slaughter  Class 
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Table  1  shows  the  level  at  which  E. 
coli  has  been  found  on  carcasses,  by 
slaughter  class  as  a  percent  of  all  such 
product.  For  example,  the  data  show 
that  B0%  of  broilers  tested  at  or  below 
80  colony  forming  units  per  milliliter 
(cfu/ml),  while  90%  tested  at  or  below 
180  cfu/ml.  More  detailed  descriptions 
of  the  distribution  of  numbers  of  £  coli 
found  per  carcass  species  are  provided 
in  FSIS's  baseline  reports. 

To  make  the  critena  as  simple  and 
easy  to  use  as  possible,  consistent  with 
the  accepted  laboratory  practice  of 
diluting  samples  successively  by  bctors 
of  10  to  obtain  bacteria  counts,  FSIS  has 
elected  to  express  the  criteria  in  terms 
of  powers  of  10  (i.e.,  10. 100, 1000.  etc.). 
A*  shown  in  Table  2.  this  results  in  m 
and  M  being  the  closest  power  of  10  to 
the  actual  numbers  estimated  for  the 
80th  and  98th  percentiles  from  the 
baseline  data. 

Because  the  Agency's  baseline  survey 
work  on  turkeys  is  still  underway,  no  E. 
coli  criterion  is  being  established  at  this 
time  for  that  slaughter  class. 

Table  2.— m  and  M  Vaues  for  E. 

cou  PERFOBMANCe  CRITEBIA 
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It  should  be  noted  that  "negative."  in 
this  context,  is  defined  by  the  sensitivity 


of  the  method  used  in  the  Baseline 
Surveys,  which  was  S  cfii/cm'  of  carcass 
stir&ce  area  for  cattle  and  hogs. 

FSIS  is  requiring  the  use  ofan 
analytic  method  approved  by  the 
Association  of  Official  Analytic 
Chemists  or  any  method  validated  by  a 
scientific  body  in  collabontive  trials 
against  the  three  tube  Most  Probable 
Number  (MPN)  method  and  agreeing 
with  the  95  percent  upper  and  lower 
confidence  limit  of  the  appropriate  MPN 
index. 

FSIS  has  concluded  that,  at  some 
point,  the  number  of  samples  testing  in 
the  marginal  range  raises  a  significant 
question  about  the  adequacy  of  an 
establishment's  process  control,  and  has 
defined  that  point  for  purposes  of  these 
criteria  as  more  than  3  results  above  m 
within  any  consecutive  13  samples 
tested.  This  point  was  established  based 
on  the  following  analysis. 

There  occasionally  will  be  test  results 
that  exceed  the  acceptable  level,  m. 
because  of  variations  or  aberrations  in 
establishment  performance,  sampling, 
etc.,  that  do  not  reflect  the  state  of 
overall  process  control.  FSIS  believes 
that  the  performance  criteria  and 
approach  to  evaluating  test  results 
should  avoid  raising  a  significant 
process  control  question  on  the  basis  of 
chance  results,  but  should  be  sensitive 
enough  to  provide  a  reasonably  high 
likelihood  of  detecting  performance  that 
foils  significantly  short  of  the  national 
baseline  levels.  FSIS  has  decided  that  it 
is  appropriate  to  evaluate  test  results  in 
a  manner  that  ensures  that  there  is  an 


80%  probability  that  establishments 
actu^y  operating  at  the  acceptable 
performance  level  will  achieve  results 
that  are  deemed  to  satisfy  the  criteria. 
This  is  the  same  statistical  approach 
FSIS  took  in  its  proposed  approach  to 
evaluating  an  establishment's 
Sahnonella  test  results,  using  the 
moving  window  approach  to  evaluating 
process  control  verification  tests  (see 
pages  6798-6805  of  the  Pathogen 
Reduction/HACCP  proposal). 

Using  this  approach,  it  can  be 
predicted  statistically  that  slaughter 
establishments  that  are  operating  at  the 
acceptable  performance  level  reflected 
by  m  will,  with  an  80%  probability, 
have  three  or  fewer  results  above  m 
(denoted  as  c)  within  every  13  samples 
tested  (denoted  as  n).  FSIS  will  reqij^ 
slaughter  establishments  to  record  and 
evaluate  E.  coli  results  in  a  "moving 
window"  of  13  consecutive  results.  A 
moving  window  provides  a  continuous 
picture  of  establishment  performance 
and  is  the  preferred  statistical  approach 
for  assessing  ongoing  processes  (as 
opposed  to  sampling  specific  lots  of 
product  for  contaminants).  Thus,  the 
presence  of  more  than  thi^  marginal 
results  within  any  13  consecutive 
samples,  or  the  "wiiidow,"  will  be 
indicative  ofan  operation  foiling  to 
meet  the  criteria. 

Use  of  a  different  probability  level, 
such  as  a  70%  or  90%  probability  of 
getting  acceptable  test  results  if 
establishments  are  operating  at  the 
specified  level  would  result  in  diSarent 
values  for  c  and  n  (namely.  o3  and 
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D'lS  using  the  70%  probability  level, 
and  03  and  n=10  udng  tlia  90% 
probability  level).  Using  70%  as  the 
<Htt<«tv^«l  ciiteiiao  fot  setting  c  and  n 
would  lesuh  in  too  many  chanoe 
foUuies  <rf  the  criteria,  vriiile  using  90% 
would  make  it  too  difficult  to  detect 
potsntial  prooeas  cmliol  problems.  It  is 
the  {udgmani  of  the  Agency  that  use  of 
the  80<£  piobsbillty  level  strikes  a 
reasonable  balance. 

In  sununary.  if  the  results  of  ooe  test 
are  dmveM,  or  if  more  than  3  of  13  test 
results  sra  above  m,  a  significant 
question  is  raised  as  to  whether  the 
eetablishment  is  m«int«ining  adequate 
process  control  and  will  trigger  further 
review  of  establishment  process  control. 
FSIS  stresses  again  that  these  E.  coli 
criteris  are  guidelines,  not  regulatory 
standards.  Ideally,  each  establishment 
will  develop  its  own  equally  or  more 
eSsctive  criteria  for  process  control 
based  on  its  own  data  and/or  industry- 
developed  benchmarks.  FSIS 
encourages  establishments,  in  the 
context  of  their  HAOCP  plans,  to  apply 
their  own,  estabUshment-spedfic 
criteria  to  ensure  process  control. 

FSIS  also  is  inviting  comment  on  the 
approach  it  has  taken  to  expiessing  its 
£.  coU  performance  criteria  for  verifying 
process  contioL  FSIS  recognizes  that 
there  is  more  than  one  possible 
approach  and  welcomes  comments  and 
suggestions. 

Sampling  Frequency  far  E.  coli  Testing 

FSIS  has  chosen  to  use  production 
volume  as  the  basis  for  determining  the 
frequency  at  which  establishments  will 
conduct  testing  for  £.  coli.  In  the 
proposed  rule.  FSIS  proposed  to  require 
all  slaughter  establishments  and 
estsbliuments  producing  ground  meat 
and  poultry,  regardless  of  size  or 
volume,  to  conduct  one  test  for 
Salmonella  each  day.  This  was  baaed  on 
the  premise  that  verifying  that  a  process 
is  "in  control"  is  more  a  function  of 
specific  establishment  characteristics 
than  the  amount  of  product  being 
produced.  However,  commenters 
suggested  and  FSIS  recognizes  that  there 
may  be  striking  differences  in  the  ways 
in  which  high  and  low  volume 
establishments  operate,  which  can 
influence  the  ability  of  the 
establishment  to  keep  processes  in 
control.  High  volume  establishments 
may  receive  oninmln  for  slaughter  from 
a  number  of  different  sources  for  each 
day's  production;  there  may  be  several 
shifts,  and  production  personnel  are 
often  more  transient;  there  may  be 
multiple  supervison;  and  there  may  be 
much  greater  complexity  in  the  overall 
slaughter  process.  In  contrast,  a  low 
volume  establishment  will  have  a 


""«ll"  and  poasibly  more  stable  wori:- 
fbrce,  often  supervised  by  an  owoer- 
operatoi.  snd  may  ampkry  lelattvely 
simple  procedures  that  are  peitwmed 
consistendy  over  time.  This  does  not 
negate  the  need  in  low  volume 
establishments  for  mictobial  verification 
of  a  HACCf  plan;  however,  under  these 
circumstances  it  may  not  la  as  essential 
for  very  low  volume  estabUshments  to 
undertake  daily  microbial  testing,  as 
initially  propcued.  By  adopting  a 
volume^Msed  system,  the  testing 
frequency  will,  by  definition,  be  highest 
in  large  establishments  producing  the 
most  product,  while  the  number  of  tests 
will  be  minirnizad  in  smaller 
establishments. 

The  ma^ty  of  commenten  who 
opposed  daily  teatirtg  stated  that  such  a 
testing  requirement  wotild  place  an 
unfair  cost  burden  and  have  s  negative 
finan/nnl  impact  on  small 
establishments,  as  it  would  require  the 
same  expenditure  for  testing  by 
establishments  that  slaughtered  one  or 
two  «nlin«l«  per  day  as  those 
slaughtering  several  thousand  daily.  It 
was  also  noted  that  there  is  a  public 
health  consequence  to  the  proposed 
approach.  If  a  process  control  problem 
detectable  by  microbial  testing  existed 
in  a  high  volume  establishment  that 
tested  only  once  a  day,  a  great  deal  more 
potentially  contaminated  product  would 
be  produced  and  distributed  before 
enough  microbial  tests  were  performed 
to  show  the  problem  existed  than  would 
be  the  case  in  a  small  volume 
establishment.  These  issues  are 
addressed  by  the  svritch  to  a  volume- 
based  testing  system. 

There  is  no  single  method  for 
determining  the  frequency  of  microbial 
testing  witUn  a  volume-based  testing 
system  that  will  be  equally  effective  in 
all  establishments.  Testing  frequencies 
an  ideally  determined  on  an 
establishment-by-establishment  basis, 
taking  into  accoimt  a  number  of 
variables,  including  differences  in 
sources  of  raw  materials,  the  type  and 
nature  of  the  process,  and  the 
consistency  of  microbial  test  results 
overtime.  Nonetheless,  for  both  public 
health  and  process  control  verification 
reasons,  FSIS  considers  it  necessary  and 
reasonable  to  require  a  minimum 
frequency  of  testing  sufficient  to  result 
in  completion  of  at  least  one  £.  coli  test 
window  (13  samples)  per  day  in  the 
highest  volume  establishments  for  each 
species.  This  will  provide  a  daily  sot  of 
results  adequate  to  verify  process 
control  in  the  highest  volume 
establishments.  Acciunulation  of  results 
over  a  longer  period  of  time  will  be  an 
acceptable  basis  for  verifying  process 
control  in  lower  volume  establishments. 


Baaed  on  these  principles  snd 
roimhisinns.  the  required  minimum 
bequendes  far  K  oofi  testing  for  each 
slan^tar  qwdes  sn  as  shown  in  TsUe 
3. 

Table  3.— E.  cou  Testing 
Frequencies 
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The  frequencies  wen  derived  by  first 
rank-ordering  all  slau^ter 
estabUshments  by  species  bssed  on  total 
annual  production.  This  ranking,  whidi 
was  based  on  data  from  FY  1993  and  FY 
1994.  revealed  that  establishment 
production  voltunes  vary  widely  and 
that  there  are  appreciable  difioences  in 
the  concentration  of  business  among  the 
industries.  In  cattle  slau^ter,  12  of  912 
establishments  accounted  for  over  42% 
of  prodtiction,  with  the  smallest  of  these 
slaughtering  about  one  million  head 
annually.  C^  the  small  volume  end,  620 
establishments  slaughtered  fewer  than 
1000  head  armually  and  together 
accounted  for  about  one-half  of  one 
percent  (0.5%)  of  national  slaughter 
production.  By  contrast,  there  are  ten  or 
fewer  very  low  volume  establishments 
slaughtering  chickens,  and  production 
is  spread  more  evenly  over  the  240 
establishments  on  the  FSIS  FY  1994 
inventory  of  establishments.  42  of  240 
slaughter  establishments  accounted  far 
40%  of  production. 

FSIS  has  selected  sampling 
frequencies  so  that  in  the  subgroup  of 
establishments  accounting  for  99%  of 
total  production  for  each  species,  the 
5%  of  establishments  with  the  highest 
production  volume  would  each  have  to 
conduct  a  minimum  of  13  £.  coli  tests, 
or  at  least  one  complete  test  window, 
each  day.  In  addition,  with  these 
frequencies,  90%  of  all  cattle,  94%  of  all 
swine,  99%  of  all  chicken,  and  99%  of 
all  turkeys  will  be  slaughtered  in 
establishments  conducting  a  minimum 
of  one  £.  coii  test  per  day. 

The  above  frequencies 
notwithstanding,  FSIS  has  concluded 
that  all  establishments  must  conduct 
sampling  at  a  frequency  of  at  least  once 
per  week  to  provide  a  minimum, 
adequate  basis  for  process  control 
verification  using  E.  coli  testing. 
However,  establishments  with  very  low 
volumes,  annually  slaughtering  no  more 
than  6,000  cattle,  20,000  swine,  or  a 
combination  of  such  livestock  not  to 
exceed  a  total  of  20,000  with  a 
maximum  of  6,300  catde,  or  440.000 
chickens  or  60,000  turkeys  (or  a 
combination  of  such  poultry  not  to 
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exceed  a  toUl  of  440,000,  with  ■ 
maximum  of  60,000  turkays),  will  be 
iDquind  to  sample  once  per  tveek  only 
until  a  sampling  window  that  verifies 
process  control  has  been  completed  and 
the  results  indicate  that  the  slaughter 
process  is  under  control.  Establishments 
slaughtering  more  than  one  species 
would  sample  the  species  slaughtered  in 
greater  number.  Once  these  criteria  have 
been  met.  these  estabhshments  %vili  be 
required  to  complete  a  new  sampling 
window  that  verifies  process  control 
only  once  each  year,  in  the  3-month 
period  of  June  through  August,  or  when 
a  change  has  been  made  in  the  slaughter 
process  or  persoimel. 

Tbe  Agency  is  permitting  these  very 
low  volume  establishments  to  conduct 
as  few  as  13  tests  per  year,  in  part 
because  of  their  relatively  simple  and 
stable  production  environments.  The 
slaughtaring  equipment  in  many  cases 
may  consist  merely  of  a  ultinning  bed, 
hoist,  bonesaw  (for  poidtry 
establishments,  a  small  scalding  tank, 
small  deffaethering  device),  and/or 
several  types  of  knives.  There  are  fewer 
personnel  and  there  is  less  turnover  in 
general.  Of  course,  these  establishments 
do  change.  Should  there  be  any 
substantial  changes  in  installed 
equipment  or  personnel,  a  new 
sampling  window  must  l>e  completed. 
These  establiahments  must  also 
complete  a  successful  sampling  window 
annually,  regardless  of  whether  there 
have  been  any  substantial  changes,  in 
order  lo  verify  that  the  performance 
criteria  continue  to  be  met.  Many  small, 
nonsubstantial  changes,  in  aggregate, 
may  have  an  impact  on  process  control. 
This  annual  testing  must  be  conducted 
during  the  summer  months  of  Jime 
through  August,  when  there  is  a 
seasonal  peak  in  the  occurrence  of 
foodbome  diseases  attributable  to  the 
major  bacteria  pathogens.  Published  and 
summary  reports  of  Centers  for  Disease 
Control  and  Prevention  (CIX;)  outbreak 
and  sporadic  disease  surveillance  have 
documented  this  seasonal  trend  for 
SaJmoneUo  spp>''  and  for 
Campylobacter  jejuni/coUy  Although 
national  surveillance  for  E.  coll  Ol57:H7 
is  relatively  new  and  data  are  not 
available,  Washington  State  surveillance 
has  documented  a  similar  seasonal 
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trend  for  that  pathogen.*  The  proposed 
ivquiremant  of  one  Sabnoaella  sample 
per  day  would  have  assured  testing 
during  this  period. 

Therefore,  the  regulation  specifies 
that  when  sampling  and  testing  is  done 
annually,  instead  of  continually,  it  be 
conducted  within  a  13-sample  window 
between  June  and  August  each  year. 
This  annual  ^mpling  must  occur 
during  this  period,  regardless  of  whan 
other  sampling  windows  may  have 
occurred.  Completing  a  sutxsssful 
sampling  window  aimually  will  verify 
that  the  slaughter  process  continues  to 
meet  the  performance  criteria  or  will 
point  to  the  need  to  reassess  and  revise 
the  HACC?  plan. 

Anothv  reason  for  this  approach  to 
very  low  voliune  establishrnant  testing 
is  that  the  total  risk  of  exposure  to 
enteric  pathogens  from  product 
produced  at  such  establiahments  is 
assumed  to  be  small  and  roughly 
proportional  to  the  amount  of  product 
produced.  Eighty-one  percent  of 
establishments  slaughtering  cattle 
would  meet  this  low  volume  criteria; 
however,  these  establishments  together 
supply  only  1.5%  of  the  total  national 
production.  Further,  establishments 
meeting  these  low  volume  criteria 
constitute  86%  of  all  swine 
establishments,  accoimting  for  1.3%  of 
overall  production.  Thirteen  percent  of 
all  estabUsiunents  slaughtering  chicken 
would  meet  this  low  volume 
requirement:  however,  these 
establishments  together  supply  only 
0.05%  of  total  national  production. 
Similarly,  42%  of  all  turkey 
establishments  are  low  volume 
establishments  accounting  for  only 
0.1%  of  production. 

FSIS  intends  that  establishments 
operating  under  a  validated  HACCP 
system  use  microbial  testing  in  their 
process  control  verification  activities, 
and  is  requiring  that  slaughter 
establishments  under  HACCT  use  E,  coli 
testing  for  that  purpose.  As  noted  above, 
however,  the  Agency  acknowledges  that 
there  may  be  other,  perhaps  equally 
effective  alternative  approaches  for 
determining  sampling  frequencies  for  E. 
coli  testing  for  process  control 
verification  in  slaughter  establishments 
with  a  carefully  designed  HACCP 
system.  The  Agency  is  aware  that 
comparable  models  have  been 
developed  in  the  context  of  quality 
assurance  programs.  These  models, 
however,  are  part  of  programs  that,  like 
HACCP.  involve  more  than  mere 
statistical  sampling,  and  usually  are 
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much  more  oriented  to  specific 
establishment/process/product 
combinations.  Such  models  carmot 
easily  be  transferred  to  a  nationwide 
collection  of  producers  of  a  product, 
each  with  unique  characteristics.  The 
frequency  rule  ertablished  in  this 
regulation  recognises  the  relevance  of 
establishment  characteristics  in  the  area 
of  verification,  as  in  other  faoots  of  the 
HACCP  plan,  and  therefot«  allows 
slaughter  establishments  to  alter 
frequencies  as  appropriate  for  their 
drcumstancas  when  they  institute 
HACCP.  That  is,  slaughter 
establishments  under  HACCP  may  use  a 
sampling  fi«qu«ncy  other  than  that 
provided  for  in  the  regulation,  if  the 
alternative  sampling  frequency  is  an 
integral  pari  of  the  establishment's 
HACCP  verification  procedures  and  if 
FSIS  does  not  determine,  and  notify  the 
establishment  in  writing,  that  the 
alternative  frequency  is  inadequate  to 
verify  the  effectiveness  of  the 
establishment's  prtx:essing  controls. 
Estabhshments  electing  to  institute 
HACCP  prior  to  the  dates  required  may 
use  an  alternative  sampling  frequency 
upon  presentation  to  FSIS  of  data 
demonstrating  the  adequacy  of  that 
sampling  frequency  for  verification  of 
process  controls  to  prevent  fecal 
contamination . 

Establishments  currently  using  an 
alternative  E.  coli  sampling  frequency 
for  process  control  purposes,  but  not  yet 
under  a  HACtJ"  plan,  will  have  to  test 
at  the  frequencies  specified  in  the 
regulation  unless  they  have  been 
granted  an  exemption  by  FSIS. 
However,  after  consideration  of 
comments  received  on  this  rule  that 
may  result  in  protocol  changes  affecting 
all  establishments,  and  publication  of  a 
Federal  Regisler  document  addressing 
the  comments.  FSIS  will  consider 
requests  for  such  exemptions  on  a  case- 
by-case  basis,  upon  the  timely 
submission  to  FSIS  of  data 
demonstrating  the  adequacy  of  the 
alternative  fi^uency  for  verification  of 
process  controls  to  prevent  fecal 
contamination. 

Sampling  and  Analytical  Methodology 

Carcasses  within  the  same 
estabUshment  and  in  different 
estabhshments  must  be  sampled  and 
analyzed  in  the  same  maimer  if  the 
results  are  to  provide  a  useful  measure 
of  process  control.  Such  consistency 
also  will  facilitate  FSIS  verification 
activities.  As  discussed  below,  the 
performance  criteria  are  appUcable  to 
each  type  of  carcass,  industry-wide, 
based  on  FSlS's  national  baseline  survey 
data.  Because  each  estabUshment's 
performance  is  measured  against  the 
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performance  of  all  surveyed 
establishments  producing  the  same  kind 
of  product,  it  is  essential  that  all  like 
establishments  adhere  to  the  same  basic 
sampling  and  analysis  requirements. 

Each  establishment  is  responsible  for 
having  written  sampling  procedures  that 
are  to  be  followed  by  a  designated 
employee  or  agent.  Samples  are  to  be 
taken  randomly  at  the  required 
frequency.  If  an  establishment  runs 
more  than  one  line,  the  lines  from 
which  samples  are  to  be  taken  also  are 
to  be  selected  randomly.  Samples  from 
livestock  carcasses  are  to  be  collected  by 
a  nondestructive  method  that  requires  a 
commercially  available  sampling  sponge 
to  be  rubbed  on  the  cart^ass  siirface  after 
the  carcass  has  been  chilled  in  the 
cooler  for  12  hours  or  more  after 
slaughter.  Estabhshments  are  required 
to  take  samples  from  three  sites  on  each 
carcass.  These  three  sites  are  the  same 
ones  that  were  used  by  FSIS  when 
conducting  the  baseline  studies  for 
cattle  and  swine.  On  cattle  carcasses, 
establishments  will  take  samples  from 
the  Oank.  brisket,  and  rump  areas;  on 
swine  carcasses,  samples  wall  be  taken 
from  the  ham.  "belly,"  and  jowl  areas. 
The  sponge  is  to  be  placed  afterwards  in 
an  amoimt  of  buffer  to  transfer  any  £. 
coli  to  a  solution,  which  then  is 
analyzed  for  E.  coli.  Samples  bom 
poultry  carcasses  will  be  collected  by 
taking  whole  birds  from  the  end  of  the 
chilling  pnx»ss.  after  the  drip  line,  and 
rinsing  them  in  an  amount  of  buffer 
appropriate  for  the  type  of  bird  being 
tested. 

The  sponge  sampling  technique  to  be 
used  on  swine  and  cattle  carcasses  has 
been  subject  to  many  studies.  A  sponge 
technique  has  been  reported  by  Dorsa  et 
al?  and  others,  including  Gill  et  al.'°.  as 
an  acceptable  means  of  in-plant 
sampling  to  delect  fecal  contamination. 

The  excision  method  for  sample 
collection  wotdd  not  be  aixeptable  for 
routine  sampling  to  verify  process 
control  because  this  defaces  the  carcass, 
and  some  establishments  would-be 
required  to  sample  13  carcasses  per  day. 
Instead,  for  both  cattle  and  swine 
carcasses,  the  sponge  method  recpiires 
that  100  cm^  al  each  of  the  three  sites 
be  sampled  by  swabbing,  for  a  total  area 
of  300  cm^  compared  to  the  60  cm^  area 
of  excised  tissue  analyzed  in  the 
baseline  studies  for  cattle  and  swine. 
The  restdts  would  still  be  reported  on  a 
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square  centimeter  basis.  The  larger 
sampling  area  for  the  swabbing  method 
is  expected  to  provide  residts 
comparable  to  the  excision  technique. 

The  exact  correlation  between  the 
sponging  technique  and  the  excision 
technique  used  during  the  baseline 
surveys  is  being  assessed  by  ARS. 
Currently  available  results  indicate  a 
high  degree  of  correlation  between  the 
two.  These  studies  and  any  other  new 
microbial  siunpling  data  will  be  made 
available  to  the  public.  This  sponging 
technique  will  also  be  used  in  the  FSIS 
Salmonelia  program.  FSIS  is  continuing 
to  improve  the  sponging  technique  and 
welcomes  t;omments, 

FSIS  considered  proviiling  that 
samples  be  taken  from  only  one  site  on 
livestock  carcasses:  from  the  brisket  on 
cattle  and  the  belly  area  on  swine. 
Sampling  from  one  site  has  advantages. 
It  would  be  less  labor  intensive.  Further, 
sampling  from  one  site  might  pose  fewer 
worker  safety  problems  than  sampling 
from  three  sites  because,  for  the  latter 
option,  a  ladder  generally  is  needed  to 
reach  the  rumps  of  the  suspended 
carcasses.  Nonetheless,  FSIS  has 
determined  that  slaughter 
establishments  must  take  samples  from 
the  three  sites  from  which  samples  were 
drawn  during  the  baseline  studies  or 
programs  in  the  absence  of  data 
demonstrating  that  one-site  sampling 
also  will  provide  results  comparable  to 
the  baseline  survey  data.  The  Agency 
invites  comments  on  its  requirement 
that  establishments  collect  samples  from 
the  specified  three  sites  on  swine  and 
cattle  carcasses  and  the  adequacy  of 
alternative  sampling  approaches. 

Samples  may  be  analyzed  in  either 
the  establishment's  own  laboratory  or  a 
commercial  laboratory.  Samples  must  be 
analyzed  by  a  quantitative  method  of 
analysis  for  E.  coli.  The  method  must  be 
approved  by  the  Association  of  Official 
Analytic  Chemists  or  validated  by  a 
scientific  body  in  collaborative  trials 
against  the  three  tube  most  probable 
number  (MPN)  methcxl  and  agreeing 
with  the  95  percent  upper  and  lower 
confidence  limit  of  the  appropriate  MPN 
index. 

FSIS  has  developed  and  is  pubUshing 
as  an  appendix  to  the  document 
guidelines  that  provide  additional, 
detailed  information  on  how  best  to 
sample,  test,  record,  and  interpret 
results  for  E.  coli  under  this  rejgulation. 
FSIS  invites  comment  on  these 
guideUnes. 

Recordkeeping 

Results  of  each  test  must  be  recorded, 
in  terms  of  colony  forming  units  per 
milliliter  (cfu/ml)  for  poultry  carcasses 
or  per  square  centimeter  (cfuycm')  for 


livestock  carcasses,  on  a  process  control 
chart  or  table  that  permits  evaluation  of 
the  test  results  in  relation  to  preceding 
tests  in  accordance  with  the  appUcable 
criteria.  These  records  must  be 
maintained  at  the  establishment  for  12 
months  and  must  be  made  available  to 
Inspection  Program  employees  on        , 
request.  Inspectors  will  monitor  results 
over  time,  to  verify  effective  and 
consistent  process  control. 

Use  of  E.  Coll  Test  Results  by 
Establishments 

As  discussed  in  preceding  sections, 
establishments  slaughtering  livestock  or 
poultry  are  required  to  use  E-  coli  testing 
and  evaluation  of  the  results  to  verify 
the  adequacy  of  their  process  controls 
for  fecal  contamination.  Any  test  result 
in  the  marginal  range  (above  m) 
indicates  to  the  estabUshment  that  there 
is  a  potential  problem  in  its  processing 
control  that  may  require  attention.  If  the 
number  of  test  results  above  m  exceeds 
the  specific  number  allowed,  c  (3.  for  all 
species),  in  the  specific  number  of 
(»)iisecutive  tests  in  the  moving 
window,  n  (13  for  all  species),  the 
estabUshment  has  biled  to  meet  the 
performance  criteria,  and  a  significant 
question  has  been  raised  about  the 
adequacy  of  the  estabUshment's  process 
controls  for  fecal  contamination.  Review 
of  the  process  by  the  estabUshment  and 
necessary  corrective  actions  are  strongly 
suggested. 

Results  above  the  upper  value  M  are 
unacceptable  and  should  trigger 
immediate  estabUshment  review  of 
slaughter  process  <x>ntrols  to  discover 
the  cause  of  the  failure  and  to  prevent 
recurrence,  and.  if  a  product  has  been 
affected,  to  consider  the  status  and 
proper  (lispositiQn  of  the  product  as  the 
circumstances  tUctate. 

Use  of  E.  coU  Test  Results  by  FSIS 

FSIS  personnel,  like  estabUshment 
personnel,  will  use  the  E.  coli  test 
results  to  help  assess  how  well  the 
establishment  is  controlUng  its  slaughter 
and  dressing  processes.  FSIS  viriU 
compare  estabUshment  test  results  to 
the  appUcable  E.  coli  performance 
criterion.  A  single  failure  to  meet  the 
criterion  does  not  by  itself  demonstrate 
a  lack  of  process  control  or  product 
adulteration,  but  it  wiU  trigger  greater 
inspection  activity  to  estabUsh  that  all 
applicable  sanitation  and  pnxress 
control  requirements  are  being  met  and 
product  is  not  being  adulterated. 
Inspectors  may  make  additional  visual 
inspecUons  of  products  and/ or 
equipment  and  (aciUties,  collect 
samples  for  FSIS  laboratory  analysis, 
and  retain  or  (X>ndemn  product,  as 
appropriate.  In  adtUtion,  Sanitation 
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SOP'S  and  HACCP  racords  will  be 
iwlmrad,  IS  appropriata.  Failura  to 
meat  the  criterion  may  alao  raault  in  the 
aatabliahraant  being  aeiecled  for 
intensified  Agaocy  testing  for 
SabnoneUa  mider  the  pathoaen 
ledudian  perfoimance  stanoud 
sampling  program;  and.  if  the 
atahtithmenl  produced  ground  heef.  its 
product  could  be  targeted  in  the  B.  coil. 
0157  J17  ground  beef  testing  prognm. 

The  E.  CQJt  lest  results  will  be  used  by 
FSIS,  along  with  all  other  relevant  data 
and  observations,  including  pest 
establishment  performance,  to 
determine  whether  a  slaughter 
astabhabmant  is  meatiiig  its  process 
control  tesponsihiHties  Repeated 
Uhuee  to  meet  the  critoiion  would  land 
support  to  a  finding  that  the 
flstwlisbment's  process  controls  ale 
inadequate.  Failure  to  maintain 
adequate  proceea  control  will  result  in 
auqwnsion  and  withdrawal  of 
Inspactian,  as  appropriate.  Such  actions 
will  be  made  in  acandance  with  rules 
of  practice  that  wrill  be  ad<^ptad  far  thoae 
rrnre«<lliig«. 

After  a  slaughter  establishment 
implements  HACXP,  the  E.  coU  testing 
program  will  continue  as  a  HACCP 
wrifiratlon  activity.  Isolated  or 
onrasinnal  biluras  to  meet  the  E.  coli 
paifiirHianre  criterion  may  indicate  that 
establishment  personnel  need  to  take 
oomctive  actions  spelled  out  in  their 
HACXI>  plan.  Repealed  failures  to  meet 
the  diterion  will  result  in  FSIS  focusing 
its  verificatioa  oversigbt  on  relevant 
CCP's,  which  could  lead  to  the  need  for 
HACX?  plan  reassessment  by  the 
establishment,  as  trail  as  other 
inspection  and  compliance  related 
activities  that  may  be  appropriate,  as 
discussed  above. 

ImplemeAtation  Hmelable 

Six  months  btnn  this  publication 
date,  establishments  that  slaughter 
Uvestock  or  poultry  will  be  required  to 
begin  sampling  and  testing  for  S.  coli  at 
the  volume-based  rates  described  above. 
From  that  time,  those  establishments 
that  do  not  test  or  hil  to  keep  records 
of  results  as  prescribed  by  the  regulation 
will  be  subject  to  withdrawal  of 
inspectioa  in  accord  with  the 
prcKedures  set  forth  in  9  CFR  335.13  or 
381.234.  After  another  six  months.  i,e., 
12  months  after  publication  of  this  final 
rule,  after  establishments  have  had  an 
opportunity  to  gain  axperienoe  in 
conducting  this  testing,  recording  the 
results,  and  using  the  data  to  verify  and 
improve  process  control.  FSIS  personnel 
will  incorporate  the  review  of 
establishment  £.  coli  test  results  into  its 
inspection  routine. 


In  considering  the  timeframe  for 
implementir^  the  E.  coU  testing 
tequiramaBt,  FSIS  has  taken  into 
acoooiit  tha  pncticality  of  initiating 
such  testing  in  a  large  number  of 
estahllshments.  the  potential  utility  of 
the  resulting  data  to  estabfishments  as 
they  prepare  fat  HACCr 
implementation,  and  the  added 
ctmsumer  prtitsctian  of  having 
establishmaDts,  particularly  thoae 
scheduled  to  implement  HACCP 
towards  the  end  of  the  implementation 
timetable,  initiating  testing  and 
evaluating  results  againat  the  prooeaa 
contral  perfbrmanoe  criteria.  FSIS  is 
aware  that  many  establiahments, 
eqiedaUv  kige  ones,  ataaady  use 
microbial  tasting  as  a  means  of  verifying 
tfaair  nirxuss  control  systems;  many  may 
abeady  be  testing  for  Mieric  £.  coU. 
SoBoe  of  those  ««t«hBJ.iin«nt>  may 
already  have  HAOCP  plans  in  place  as 
welL  Establishments  performing 
micrabiological  testing  and  already 
woriEing  under  HACCP  plans  have 
found  that  audi  testing  is  sn  importsnt 
element  in  rqndurting  a  hazard 
analysis,  validating  HACC3>  plana,  and 
verifying  the  ongoing  eSsctiveneas  of 
HACCP  systems. 

For  establiahments  that  are  not 
already  parfoimlng  microUological 
testing  and  not  operating  under  HACCP 
plans,  the  data  will  be  valuable  in 
revaaling  how  well  or  poorly  their 
slaughter  prooeaa  is  pnforming  in 
microbiological  terms,  when  compared 
againat  the  microbial  characteristics  of  a 
latgs  portion  of  national  production, 
and  will  provide  an  indication  of 
whether  immediate  actions  are  required 
to  prevent  product  adulteration  and 
prt>tect  food  saiiBty.  In  addition,  such 
data,  when  accumulated  over  a  period 
of  time,  will  contribute  to  the  conduct 
of  hazard  analyses  and  selection  of 
process  control  measures.  Collection  of 
these  data  will  provide  benchmarks  for 
each  establishment  as  it  begiiis  to 
understand  the  food  safety  implications 
of  its  processes  and  how  to  improve 
them. 

In  the  meantime,  FSIS  personnel, 
using  the  performance  criteria  as 
benchmarks  for  overall  industry 
performance  in  terms  of  the  number  of 
E.  coli  organisms  found  on  carcasses  at 
a  specific  point  in  the  slaughter  process, 
will  be  able  to  review  establishment 
data  and  other  evidence  to  determine  if 
each  establishment  is  achieving  an 
acceptable  level  of  performance. 

Request  for  Comments 

The  Agency  is  soliciting  additional 
comment  and  information  on  a  number 
of  technical  issues  concerning  the 
protocols  for  B.  coli  testing,  and  on  thst 


basis  will  considsr  adfusling  those 
protocols  prior  to  the  eStctive  data,  b 
particular,  two  amcams  have  beaa 
raised  on  the  issue  of  the  rule's 
sutistical  framaworfc  1)  the 
repraaantativaneaa  of  the  proposed 
sample  coUecUon,  and  2)  the  levals  snd 
distribution  of  £.  ctUi  on  carcaases  and 
the  ways  in  which  theae  leveb  aflsct  the 
utilify  of  the  propoaad  testing  protocol. 

Because  poult^  slaughter 
estahlishmants  must  ajied  samples 
with  a  whole  bird  rinse,  the 
representativeness  of  the  sampling  site 
is  not  an  issue;  the  entire  bird  is  being 
sampled.  FSIS  used  this  technique 
when  collecting  hasniinn  data  and 
therefore.  eetaUiahment  data  should  be 
comparable  to  b«««Hti»  survey  data. 
Further,  greater  than  99  percent  of 
broiler  carcasses  in  the  national  baaeline 
survey  had  detectable  E.  coli.  Generic  E. 
co/i  testing  dau  Iheieidre  daariy  will  be 
useful  to  poultry  slaughter 
establiahmanU  as  they  initiate  HACCP 
and  begin  to  verify  the  associated 
prooeaa  control  proceduraa.  E.  coli 
testing  procedures  for  poultry  required 
by  this  rule  comport  well  widi  the 
available  scientific  data  and  discussions 
held  as  part  of  the  public  coounent 
process. 

Mors  difficult  issues  aroae  in 
developing  E.  coli  sampling  procedures 
for  cattle  and  swine  carcasses.  Part  of 
the  concern,  as  discussed,  stems  from 
the  foct  that  a  whole  carcass  rinse  is 
impossible  with  a  large  carcass,  and 
thus  it  is  necessary  to  select  specific 
sampling  sites.  Selections  of  sites,  in 
turn,  may  influence  results,  particularly 
if  generic  £.  coVi  is  not  randomly 
diatributed  on  the  carcass.  Site  selection 
may  also  influence  the  usefulness  of 
resultant  data.  For  example,  the 
appropriate  response  to  an  elevated 
generic  E.  coli  level  on  the  rump  of  a 
beef  carcass  may  be  difierenl  from  the 
appropriate  response  to  an  elevated 
generic  B.  coli  level  at  the  site  of  the 
midline  incision.  The  Agency  wants 
comments  on  the  relative  merits  of  a 
one-site  versus  three-site  sampling 
appoach. 

Another  concern  revolves  around  the 
correlation  between  non-destructive  and 
destructive  sampling.  The  baseline 
surveys  used  destructive  sampling,  that 
is.  culturing  of  tissue  excised  from  the 
carcass.  FSIS  agraes  with  commenters 
that  reasonable  results  can  be  obtained 
with  a  non-destructive  swabbing 
technique  for  sampling.  PrsUminary 
data  indicate  that  results  obtained  with 
a  destructive  and  noD-destr\ictive 
sampling  are  comparable,  although 
studies  continue. 

Another  concern  arises  from  the 
statistical  basis  for  E.  coli  testing.  In 
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particular,  the  levels  of  generic  B.  coli 
on  cattle  carcasses  in  the  national 
baseUne  survey  were  low,  with  the 
majority  of  carcasses  having  no 
detectable  £.  coli.  This  could  raise 
questions  about  the  utility  of  the  E.  coli 
test  results  in  evaluating  process 
controls  in  establishments  slaughtering 
cattle. 

The  principal  utility  of  process 
control  testing  stems  from  the 
availability  to  a  establishment  of  results 
over  time  from  that  establishment.  The 
tracking  of  trends  and  identification  of 
anomalous  results  permits  isolation  and 
correction  of  problem  areas  that  might 
otherwise  go  uimoticed.  FSIS  has 
concluded  that  testing  for  generic  B.  coli 
is  the  appropriate  and  necessary  means 
by  which  meat  and  poultry  slaughter 
establishments  must  evaluate  and  verify 
the  adequacy  of  their  process  controls. 
FSIS  considers  systematic  measiires  to 
prevent  and  remove  fecal  contamination 
and  associated  bacteria,  coupled  with 
microbial  testing  to  verify  effectiveness, 
to  be  the  state  of  the  art  in  slaughter 
establishment  sanitation.  Microbial 
testing  for  bacteria  that  are  good 
indicators  of  fecal  contamination  and 
the  tegular  availabilify  of  test  results 
will  help  to  focus  establishments  on  the 
effectiveness  of  their  measures  for 
preventing  and  removing  fecal 
contamination  and  will  provide 
information  establishments  can  use  in 
maintaining  adequate  process  control. 
FSIS  reached  this  conclusion  upon  its 
review  of  written  comments  received  on 
the  proposal  and  comments  made  at  the 
scientific  conferences  and  public 
meetings,  as  well  as  available  scientific 
data,  and  has  retabulated  and  reassessed 
its  baseline  data  as  it  applies  to  the  £. 
coJi  testing  in  the  rule. 

In  the  first  reassessment,  it  was 
determined  that  the  lower  levels  and 
more  frequent  negative  test  results  of  £. 
coli  found  on  livestock,  particularly 
steers  and  heifers,  as  compared  to 
poultry  in  the  baseliile  survey  data  does 
not  undercut  the  utility  of  the  £.  coli 
criteria  which  are  also  based  on  the 
baseline  survey  data.  FSIS  tested  the 
performance  criteria  in  this  rule  by 
applying  it  to  plant-specific  test  results 
obtained  during  the  baseline  surveys. 
FSIS  looked  at  data  from  establishments 
for  which  at  least  20  test  results  were 
available,  and  listed  the  results  by 
collection  date  much  as  would  be  done 
by  the  establishments  under  the  rule. 
The  Agency  found  that  about  half  of  the 
establishments  in  each  of  the  livestock 
slaughter  categories  fully  met  the 
criteria,  which  suggests  that  those 
establishments  have  good  process 
controls  for  prevention  of  fecal 
contamination.  The  Agency  also  found 


that  many  establishments  biled  to  meet 
the  applicable  £.  coli  criterion  (any 
result  above  M,  or  more  than  3  results 
above  m  out  of  the  most  recent  13  test 
results):  2  out  of  30  steer/heifer 
establishments,  10  out  of  34  cow/bull 
establishments,  and  11  out  of  31  market 
hog  establishments  failed  to  meet  the 
criterion  at  least  20%  of  the  time, 
suggesting  that  a  significant  number  of 
livestock  slaughter  establishments 
should  review  and  make  adjustments  to 
their  process  controls. 

The  Agency  also  made  an  assessment 
of  whether  the  baselines  show  true 
differences  in  £.  coli  results  among 
establishments  that  slaughter  the  same 
categories  of  livestock.  The  Agency  did 
a  statistical  analysis  of  a  hypothesis: 
percents  positive  are  equal  among 
establishments  slaughtering  the  same 
category  of  livestock.  The  analysis 
involved  comparing  £.  coli  lest  results 
of  pairs  of  establishments.  This 
comparison  showed  wide  ranges  in  the 
percents  positive  between 
establishments  albeit  smaller  differences 
among  steer/heifer  establishments.  The 
percents  positive  ranged  between  0.0  to 
27.1  for  steer/heifer  establishments,  0.0 
to  45.2  for  cow/bull  establishments,  and 
2.2  to  07.1  for  market  hog 
establishments.  The  hypothesis, 
therefore,  was  rejected  because  the  data 
showed  significant  differences  in  the 
prevalence  of  E.  coli  on  carcasses  of 
animals  foimd  in  establishments 
slaughtering  the  same  categories  of 
livestock. 

The  retabulaled  data  developed  for 
these  two  analyses  are  available  for 
viewing  in  the  FSIS  Docket  Room  (See 
AOOKESSESJ  as  pari  of  the  administrative 
record  of  this  rulemaking. 

FSIS  invites  comments  on  the 
statistical  frameworks  it  has  used  for  £. 
coli  testing  and  performance  criteria. 
The  Agency  is  open  to  the  possibility 
that  it  might  furOier  impr()ve  its  testing 
protocols  prior  to  the  implementation 
date,  and  is  seeking  additional  relevant 
scientific  and  economic  data.  In 
particular,  in  light  of  the  concerns  noted 
above,  FSIS  is  seeking  additional  data 
relating  to  the  distribution  of  generic  £. 
coli  on  cattle  and  swine  carcasses, 
differences  in  E.  coli  levels  within  and 
between  establishments,  and  the 
appropriateness  of  various  data  sets  for 
establishing  the  proposed  80th  and  98th 
percentile  national  criteria  for  generic  £. 
c»/i  levels  on  cattle  and  swine  carcasses. 

FSIS  also  requests  comments  and 
information  addressing  the  following 
questions: 

Are  Ihera  allemative.  equally  or  mote 
sBecUve  risk  besed  microbial  sampling 
protocols  that  could  be  used  for  proossi 


control  vsrification  by  « 
slaughter  cattle  or  swine? 

Are  there  more  appropriate  aoatomicai 
tiles  br  microbial  teitiiig  than  thoM 
adopted? 

Are  there  altarostive  sampling  &equ«Dcies 
that  would  elicit  results  more  indkstiw  of 
process  control  periontuDCe? 

How  could  the  propos«d  testing  protocol 
be  revisod  to  tietter  aocount  for  difisring 
establishment  characteristics  and  how  can 
PSIS  minimize  the  cost  to  establishments  of 
E.  coli  testing  without  sacrificing  testing 
effectiveness? 

Are  there  worker  safety  concenu  regarding 
sampling  from  difficult  to  reach  carcass  sites 
and.  if  so.  how  might  they  be  mitigated? 

Given  that  testing  is  based  on  production 
volume,  are  there  effective  approaches  other 
than  requiring  very  small  estwiishments  to 
conduct  a  minimal  amount  of  testing  during 
certain  months  of  the  year? 

FSIS  is  aware  thai  some  individuals, 
companies,  and  trade  groups  have 
conducted  research  and  have  data  on 
the  various  carcass  sampling  sites  and 
associated  levels  of  baderie  at  these 
sites  (carcass  mapping).  FSIS  welcomes 
any  information  concerning  £.  coli  and 
other  microorgaiusms  at  various  sites  on 
carcasses. 

FSIS  has  opted  to  estabUsh 
performance  criteria  based  on  the  levels 
and  distribution  of  E.  coli  for  the  various 
slaughter  classes.  Smne  individuals  and 
companies  may  have  established  their 
own  criteria  for  process  control 
verification.  FSIS  welcomes  information 
on  the  rationales,  sampling  plans  and 
protocols  on  which  any  such  crit|{ia  are 
based,  as  well  as  data  (or  data 
sunmiaries)  collected  imder  such 
protocols. 

FSIS  welcomes  any  new  or 
unpublished  research  results  or 
information  that  exists  concerning  the 
relationship  between  the  presence  of 
generic  £.  coli  and  the  presence  of  other 
pathogenic  microorganisms  on  cattle 
and  swine  carcasses. 

FSIS  specifically  invites 
establishments  currently  conducting 
generic  E.  coli  testing  for  process  control 
verification  to  submit  data  regarding 
their  costs,  including  labor  and  training 
costs,  as  well  as  testing  costs  per  unit. 
FSIS  will  use  this  data  to  assess  the 
merits  of  alternative  testing  protocols. 

FSIS  invites  comments  on  how,  and 
the  extent  to  which,  it  should 
summarize  and  make  available  to  the 
industry  and  public  £.  coli  testing  data 
made  available  to  it  imder  these 
regulations.  Reports  on  the  collective 
experiences  of  establishments  with 
various  characteristics  could  be  useful 
to  the  industry,  the  Agency,  and  the 
public  at  large. 

In  light  of  these  issues,  in  particular 
those  reflecting  continuing  concerns 


38846        Federal  RBgirter  /  VoL  61,  No.  144  /  Thuw<Uy.  July  25,  1996  /  Rules  and  R^ulatlong 


about  the  applicability  of  the  national 
criteria  to  all  aflected  establishments, 
the  bequency  and  other  ports  of  the 
testing  protocols,  and  the  statistical 
utility  of  the  establishment's  test  results 
as  a  measure  of  process  control.  FSIS 
plans  to  conduct  two  public 
conferences.  The  first  conference  is 
planned  to  be  held  approximately  45 
days  into  the  60  day  comment  period 
following  publication  of  this  rule.  This 
public  conference  will  be  led  by  a  panel 
of  scientists  from  FSIS  and  other 
government  agencies  who  will  listen  to 
testimony  and  review  comments 
received  on  these  technical  issues  and 
share  their  observations  and  opinions. 
FSIS  will  consider  their  input  along 
with  all  comments  received  as  the  basis 
for  any  necessary  technical 
amendments,  which  will  be  completed 
at  least  30  days  before  the 
implementation  date.  The  second  public 
conference  is  tentatively  planned  for 
approximately  9  months  following 
publication  of  this  final  rule.  This 
conference  would  be  an  opportunity  for 
the  industry  and  others  to  discuss  with 
FSIS  new  information  based  on  about  3 
months  of  testing  experience  that  may 
bear  on  these  same  issues  and  might 
allow  for  further  adjiistments  of 
protocols  before  FSIS  inspectors  are 
tasked,  about  three  months  later,  with 
comparing  test  results  to  the  national 
criteria  as  part  of  their  inspection 
routine.  FSIS  will  publish  further,  more 
detailed  notice  of  these  conferences  in 
future  issues  of  the  Federal  Regialer. 

Pathogen  Reduction  Performance 
Standards 

The  pathogen  reduction  performance 
standards  for  Salmonella  FSIS  is 
establishing  in  this  final  rule 
complement  the  process  control 
performance  criteria  for  fecal 
contamination  and  E.  coli  testing. 

The  likelihood  of  product 
contamination  by  Salmonella  is  afEected 
by  bctors  in  addition  to  the  incidence 
or  degree  of  fecal  contamination, 
including  the  condition  of  incoming 
animals  and  cross  contamination  among 
carcasses  during  the  slaughter  process 
and  fiirther  processing.  Under  HACCP. 
establishments  will  be  expected  to 
establish  controls  wherever  practicable 
to  address  and  reduce  the  ri^  of 
contamination  with  hara  nil  bacteria. 
The  pathogen  reduction  performance 
standards  FSIS  is  establishing  for 
Salmonella  are  an  important  step 
toward  enabling  FSIS  and  the 
establishment  to  verify  the  aggregate 
eflecUveness  of  an  establishment's 
HACX3>  controls  in  reducing  harmful 
bacteria. 


Ratioiule  for  Selectiiig  SalmoneU* 

In  the  future,  FSIS  may  develop 
pathogen  reduction  performance 
standards  targeting  a  number  of 
pathogens.  Initially,  however,  FSIS  has 
developed  pathogen  reduction 
performance  standards  only  for  one — 
Salmonella.  Salmonella  is  an  enteric 
pathogen,  which  as  a  group  cause  most 
preventable  illnesses  associated  with 
meat  and  poultry. 

FSIS  has  selected  Salmonella  because: 
(1)  it  is  the  most  common  bacterial 
cause  of  foodbome  illness:  (2)  FSIS 
baseline  data  show  that  Salmonella 
colonizes  a  variety  of  mammals  and 
birds,  and  occurs  at  fiequencies  which 
permit  changes  to  be  detected  and 
monitored:  (3)  current  methodologies 
can  recover  Salmonella  from  a  variety  of 
meat  and  poultry  products:  and  (4) 
intervention  strat^es  aimed  at 
reducing  fecal  contamination  and  other 
sources  of  Salmonella  on  raw  product 
should  be  efiective  against  other 
pathogens. 

Basis  for  Performance  Standards  and 
Plans  for  Future  Adjustments 

The  pathogen  reduction  performance 
standards  for  Salmonella  are  based  on 
the  current  prevalence  of  Salmonella,  as 
determined  &om  FSIS's  baseline 
surveys.  Current  prevalence  percentages 
based  on  the  data  from  these  surveys  are 
listed  in  Table  4  and  in  the  regulations 
(new  5S310.25(c)(3)(ii)  and 
381.94(c)(3)(ii))  under  the  column 
headed  "Performance  Standard."  This  is 
the  performance  standard  that 
establishments  must  achieve,  not  on  a 
lot-by-lot  basis,  but  consistently  over  a 
period  of  Ume  through  appropriate  and 
well-executed  process  control. 

This  is  the  same  approach  to  setting 
the  "interim  targets  for  pathogen 
reduction"  that  FSIS  proposed  in  its 
Pathogen  Reduction/HACCT  proposal. 
As  explained  in  the  preamble  to  that 
proposal,  basing  the  performaiSce 
standard  on  the  national  baseUne 
prevalence  means  that  some 
establishments  are  already  meeting  or 
exceeding  the  standard,  while  other 
establishments  are  not.  FSIS  believes 
that  it  is  feasible  for  all  establishments 
to  meet  or  exceed  the  current  baseline 
prevalence  of  contamination  with 
Salmonella,  through  careful  process 
control  to  prevent  contamination  and 
incorporation  of  readily  available  food 
safely  technologies  and  procedures  to 
remdve  contamination.  The  feasibility  of 
achieving  this  standard  is  demonstrated 
by  the  fact  that  many  establishments  are 
already  doing  so. 

The  Agency  believes  that  most 
establishments  maintaining  sanitary 


oonditians  under  their  Sanitation  SOFs 
and  opanting  under  validated  HAOCP 
plans,  as  provided  (or  elsewhere  In  this 
regulation,  will  be  able  to  meet  the 
pathogen  reduction  performance 
standards  mthout  major  new  costi.  For 
example,  HACCP  plans  for  slaughter 
estabUshments  are  expected  to  address 
the  condition  of  incoming  animals,  and 
may  provide  for  more  systematic  control 
of  relevant  processes  or  interventions, 
such  as  the  cleaning  of  animals  or 
carcasses  before  evisceration.  HACCP 
systems  should,  therefore,  result  in 
many  establishments  improving  the 
microbial  profile  of  their  finislMd  raw 
products. 

Slaughter  establishments  concerned 
that  they  might  not  meet  the  pathogen 
reduction  performance  standard  have 
available  a  wide  range  of  technologies 
shown  to  reduce  the  levels  of  pathogens 
that  may  be  on  the  surface  of  carcasses. 
As  discussed  in  some  detail  in  the 
proposed  rule,  antimicrobial  treatments 
normally  include  washes  or  sprays  that 
use  either  hot  water  or  a  solution  of 
water  and  a  substance  approved  by  FSIS 
for  that  use.  Such  substances  include 
acids  (lactic,  acetic,  and  citric), 
trisodium  phosphate  (TSP),  and 
chlorine.  In  addition.  FSIS  has  recently 
established  that  spray-vacuum  devices 
that  apply  pressurized  steam  or  hot 
water  to  beef  carcasses  and  immediately 
vacuum  it  up  also  are  effective  in 
reducing  bacteria  on  carcasses. 

EstabUshments  producing  raw  ground 
product  from  raw  meat  or  poultry 
supplied  by  other  estabhshments  cannot 
use  technologies  for  reducing  pathogens 
that  are  designed  for  use  on  the  surfaces 
of  whole  carcasses  at  the  time  of 
slaughter.  Such  establishments  may 
require  more  control  over  incoming  raw 
product,  including  contractual 
specifications  to  ensure  that  they  begin 
their  process  with  product  that  meets 
the  standard,  as  well  as  careful 
adherence  to  their  Sanitation  SOP's  and 
HACCP  plan. 

By  basing  its  Salmonella  performance 
standards  on  the  current  national 
baseline  prevalence  for  each  major 
species  and  product  class,  FSIS  is 
applying  a  uniform  poHcy  principle:  all 
establishments  must  achieve  at  least  the 
current  baseline  level  of  performance 
with  respect  to  Salmonella  for  the 
product  classes  they  produce.  This 
policy  is  based  on  the  public  health 
judgment  that  reducing  the  percentage 
of  carcasses  with  Salmonella  will 
reduce  the  risk  of  foodbome  illness,  and 
on  the  regulatory  policy  judgment  that 
establishing  for  the  first  time  a  clear 
standard  for  Salmonella,  in  conjunction 
with  the  implementation  of  HACCP, 
will  lead  to  significant  reductions  in 
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contamination  rates.  This  policy  is  not 
based  on  a  quantitative  assessment  of 
the  risk  posed  by  any  particular 
incidence  of  Salmonella  contamination 
or  the  determination  of  a  "safe" 
incidence  or  level.  There  is  not 
currently  a  scientific  bhsis  for  making 
such  assessments  or  determinations. 

FSIS  recognizes  that  this  approach 
results  in  a  range  of  performance 
standards  among  the  various  product 
classes  (see  Table  4).  For  example,  the 
current  Salmonella  prevalence  for 
broilers  is  20  percent,  while  the  current 
prevalence  for  steers  and  heifers  is  1 
percent.  This  range  reflects  the  current 
level  of  performance  for  each  class  of 
product,  as  reflected  in  the  FSIS 
baseline  surveys. 

FSIS  intends  to  revise  its  Salmonella 
performance  standards  periodically  as 
new  baseline  prevalence  data  become 
available  and  in  furtherance  of  the 
Agency's  goal  of  reducing  the  risk  of 
foodbome  illness.  FSIS  will  periodically 
repeat  its  baseline  studies  to  assess  the 
overall  progress  of  the  pathogen 
reduction  effort.  Also,  as  indicated 
below  in  the  discussion  of  the  FSIS 
testing  strategy.  FSIS  will  be  conducting 
extensive  Salmonella  testing  to  ensure 
compliance  with  the  pathogen  reduction 
performance  standards.  If  the  data  from 
this  testing  or  future  baseline  surveys 
justify  revision  of  the  performance 
standards,  FSIS  will  promptly  publish 
such  revisions  for  public  conunent  in 
the  Federal  Register.  FSIS  anticipates 
revision  of  these  performance  standards 
dovmward  as  justified  by  progress  in 
pathogen  reduction  and  demonstrated 
reductions  in  the  national  baseline 
prevalence  of  Salmonella.  In  making 
such  adjustments.  FSiS  vrill  take  into 
account  the  state  of  scientific 


knowledge,  available  technology, 
feasibility,  and  public  health  benefits  to 
be  achieved.  FSIS  will  also  consider  the 
current  level  of  industry  performance 
with  respect  to  Salmonella  prevalence 
in  particular  classes  of  livestock  and 
poultry.  It  is  anticipated  that  such 
adjustments  would  more  likely  occur  in  \ 
classes  with  the  highest  prevalence. 
FSIS  originally  proposed  to  call  these 
performance  "interim"  standards  or 
targets.  The  final  rule  removes  that 
language. 

Approximately  15  months  alter  the 
publication  of  this  final  rule.  FSIS  will 
convene  a  public  conference  to  review 
available  Salmonella  data  and  discuss 
whether  they  warrant  refining  the 
Salmonella  performance  standards. 
Prior  to  the  conference.  FSIS  will  make 
available  the  data  resulting  from  the  pre- 
implementation  phase  of  the  FSIS 
Salmonella  testing  program.  FSIS  also 
will  take  advantage  of  Ms  conference  to 
receive  public  input  on  the  E.  coli 
testing  program.  FSIS  will  extend  an 
invitation  to  all  interested  parties. 

Additionally.  FSIS  intends  to  work 
closely  with  other  Federal  agencies  and 
the  scientific  community  to  improve  the 
scientific  basis  for  establishing  food 
safety  performance  standards  for 
microbial  pathogens.  In  particular,  the 
Executive  Office  of  the  President,  Office 
of  Science  and  Technology  Policy,  will 
oversee  a  task  force  to  determine  what 
research  and  data  collection  are  needed 
to  develop  a  workable  approach  to 
quantitative  risk  assessment  for 
foodbome  pathogens  and  determine  the 
most  cost-effective  way  of  conducting 
the  necessary  research.  FSIS  and  other 
USDA  agencies  will  participate  in  this* 
government-wide  task  force. 


Determining  Compliance  With  the 
Standard 

The  pathogen  reduction  performance 
standards  specify  for  each  species  and 
category  of  raw  product  a  maximum 
number  of  positive  test  results  (c) 
permitted  to  be  found  in  a  specified 
number  of  samples  (n)  for  each  class  of 
raw  product  before  the  establishment 
will  be  deemed  to  be  exceeding  the 
performance  standard.  The  standards 
were  determined  by  first  calculating  for 
each  category  of  product  tested  in  the 
FSIS  national  baseline  programs  and 
surveys  the  percentage  of  Salmonella 
positives  nationwide.  This  is,  in  effect, 
the  performance  standard  that  must  be 
achieved  consistently  by  each 
establishment  over  lime.  Then  the 
number  of  samples  to  test  (n)  and  the 
number  of  positives  to  allow  from 
among  those  samples  (c)  were 
calculated  to  provide  approximately  an 
80%  probability  of  passing  when  the 
establishment  is  operating  at  the 
national  baseline  prevalence  of 
Salmonella  positive  results,  i.e..  just 
within  the  performance  standard.  As 
discussed  in  the  preamble  to  the 
Pathogen  Reduction/HACCP  proposal 
and  above  with  respect  to  E.  coli  testing, 
the  statistical  criteria  for  evaluating 
Salmonella  test  results  balance  the  need 
to  prevent  establishments  from  failing  to 
meet  the  standard,  based  on  chance 
results,  and  the  need  lo  ensure  both  that 
violations  are  readily  detected  and  that 
establishments  have  an  incentive  to 
improve  their  performance  beyond  what 
is  minimally  required  by  the  standard. 
The  resulting  values  for  the  pathogen 
reduction  performance  standards  are 
shown  in  'Table  4. 


Table  4.— Pathogen  Reduction  Performance  Standards 


Class  ol  pradud 


Steers/Heifers 

Cows/Buns 

Ground  Beet 

Fresti  Port!  Sausage 
BroDers  - 


Ground  Turtvy  — 
Qnund  Chlckan  .„ 
Turtteys 


Peilcrmance 
standaid  (per- 
cent posiiive 
for  Sof- 


(%) 


1i) 
2.T 
T£ 
■NA 
200 

a.7 

49.9 
44.6 
•NA 


Number  ol 

sainptes 

tested 

(n) 


82 
S& 

53 

■NA 
51 
56 
S3 
S3 

•NA 


Maximun 

nuntierol 

posilivaslo 

achieve 

standvtt 

(c) 


1 
2 

5 

•NA 

12 

6 

29 

26 

•NA 


'  Not  available  at  ttiis  time. 


FSIS  has  concluded  that,  for  purposes 
of  this  rulemaking,  it  should  rely  only 
on  FSIS  baseUne  data  for  determinations 


of  the  prevalence  of  bacteria  on  which 
it  is  establishing  standards.  The 
proposal  discussed  the  possibility  of 


relying  on  other  data  sources,  such  as 
industry  surveys  or  other  reports  in  the 
scientific  Uteratiue.  No  such  data  were 
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submitted  to  FSIS  in  response  to  the 
proposal,  and  FSIS  has  concluded  that 
those  alternative  data  sources  are  not 
likely  to  provide  the  nationwide, 
objective  data  that  are  needed  for  the 
Agmcy's  regulatory  purpose  of 
establishing  performance  standards. 
FSIS  will  consider  modifications  of  the 
•cope  and  approach  to  these  surveys 
and  additional  data  sources,  as  the 
needs  of  public  health  dictate,  but  will 
continue  to  rely  only  on  data  that  are 
gathered  with  appropriate  scientific 
rigor. 

FSIS  has  completed  its  biaeline 
survey  work  and  has  issued  reports  on 
its  findings  for  Steers/Heifers,  Cows/ 
Bulls.  Broiler  Oiickens,  Market  Hogs, 
Ground  Beef,  Ground  Oiicken,  and 
Ground  Turkey.  Copies  of  these  reports 
are  availdile  for  inspection  in  the  FSIS 
Docket  Room  (see  AOOflCMES). 

FSIS  is  currently  conducting  the  besh 
pork  sausage  survey  and  will  begin  the 
BaseUne  Program  for  turkeys  soon. 
Therefore,  performance  standards  for 
fresh  pork  sausage  and  turkeys  cannot 
be  established  at  this  time.  The 
performance  standards  for  these  two 
classes  of  products  will  be  published  for 
public  comment  once  FSIS's  reports  on 
the  data  are  available. 

FSIS  will  determine  an 
establishment's  compliance  with  the 
applicable  pathogen  reduction 
performance  standard  by  taking  the 
indicated  number  of  samples,  generally 
at  the  rate  of  one  or  more  per  luy, 
testing  each  sample  for  Salmonella,  and 
determining  whether  the  number  of 
positive  results  is  above  the  maximum 
permitted  for  that  product  In  the 
regulation. 

FSIS  has  established  performance 
standards  for  Salmonelia  on  carcasMS 
and  on  raw  products  derived  from  meat 
and  poultry.  Because  Salmonella  is 
more  likely  to  be  present  on  raw, 
ground,  or  comminuted  products  than 
on  the  carcasses  from  which  they  are 
derived,  raw,  ground,  or  comminuted 
product  ordinarily  will  be  the  focus  of 
FSIS  compliance  testing  in  those 
establishments  that  both  slaughter  and 
produce  raw  pound  product. 

The  pathogen  reduction  performance 
standard  applies  to  establishments,  not 
to  individual  products.  As  discussed, 
microbiological  testing  of  raw  products 
for  purposes  of  routinely  separating 
adulterated  from  unadulterated 
products  is  impractical  at  this  time.  The 
pathogen  reduction  standard  for 
Salmonella  requires  testing  of  products 
not  for  purposes  of  determining  product 
disposition  (although  in  some 
circumstances  it  may  contribute  to 
additional  inspection  or  compliance 
activities  that  do),  but  rather  as  a 


measure  of  the  effectiveness  of  the 
process  in  limiting  contamination  with 
this  particular  pathogen.  If  an 
establishment  bils  to  meet  the  standard, 
it  must  institute  corrective  actions  to 
lower  the  inddenca  of  Salmonella  on  all 
such  product  it  produces  as  measured 
by  subsequant  testing,  or.  ultimately,  it 
must  cease  produciiig  that  product.  The 
FSIS  enforcement  strategy  is  further 
discussed  below. 

FSIS  Testing  Strategy 

FSIS'i  Salmonella  testing  program 
will  be  implemented  in  two  phases,  a 
p>*-implementation  phase  and  a 
compliance  phase.  The  pre- 
implementation  phase  will  begin 
approximately  three  months  aner 
pubUcatian  of  the  final  rule  and  initially 
will  amsist  of  an  establishment-by- 
establlshment  stirvey  of  the  slaughter 
establishments  represented  in  the 
National  Microbiological  Baseline  Data 
Collection  Programs.  These 
establishments  account  for 
approximately  99  percent  of  the  total 
production  volume  for  each  of  the  major 
species  slaughtered  nationwide.  The 
testing  in  each  slaughter  establishment 
will  be  conducted  in  a  maimer  designed 
to  provide  a  reliable  picture  of  the 
establishment's  performance  throiighout 
a  12-month  period,  in  relation  to  the 
pathogen  performance  standard 
applicable  to  the  species  being 
slaughtared. It  is antidpatedthat 
initially  FSIS  will  lake  approximately 
250  samples  per  establisnment  over  a 
one-yeer  period,  with  testing  to  be 
completed  before  the  implementation 
data  tor  the  standard  in  each 
establishment. 

FSIS  will  also  conduct  pre- 
implementation  testing  in  ground 
product  establishments  and  in 
establishments  that  account  for  the 
remaining  one  percent  of  production 
and  that  were  not  included  in  the  FSIS 
baseline  surveys.  This  testing  will  be 
conducted  in  a  manner  and  at  a  level 
that  takes  into  account  the  size  and 
nature  of  the  establishments  involved. 
FSIS  will  provide  more  detail  on  this 
testing  soon  in  a  separate  notice. 

This  pre-implementation  testing  mil 
inform  both  the  establishments  and 
FSIS,  prior  to  the  actual  enforcement  of 
the  performance  standards,  whether 
each  establishment  is  already  meeting 
the  standard,  is  dose  to  meeting  the 
standard,  or  requires  substantial 
improvement  to  meet  the  standard.  As 
with  all  FSIS  testing  done  to  check 
compliance  with  the  pathogen  reduction 
standards,  the  testing  results  will  be 
provided  to  the  establishment  by  FSIS. 
These  testing  results  will  assist 
establishments  in  designing  and 


validating  their  HACXP  plans  as  needed 
to  ensure  that  produds  meet  pathogen 
reduction  performance  standards.  This 
information  also  will  assist  FSIS  to  more 
effectively  target  its  compliance  testing 
after  the  standards  go  into  efied,  as 
discussed  below.  This  FSIS-generated 
data  on  the  prevalence  of  Salmonella  on 
inspected  products  will  be  available  to 
thepublic 

Upon  the  implementation  of  HACX3>, 
and  upon  publication  of  Federal 
Sexiiter  documents  concerning  the 
pathogen  reduction  performance 
standards  for  which  oaseline  survey 
reports  have  not  yet  been  published, 
FSIS  will  initiate  phase  2,  the 
compliance  phase,  of  its  Salmonella 
testing  program  in  afiiected 
establishments.  As  an  integral  part  of  its 
overall  responsibility  for  food  safety, 
FSIS  will  conduct  an  ongoing  testing 
program  to  determine  compliance  with 
the  Salmonella  performance  standard 
for  all  classes  of  livestock  and  poultry. 
In  addition,  FSIS  will  condud  a 
program  of  targeted  testing  where 
warranted.  The  frequency  and  intensity 
of  this  testing  will  be  determined  based 
on  past  establishment  performance,  the 
establishment's  own  generic  E.  coli  test 
results,  FSIS  inspectional  observations, 
reports  of  illness  assodatsd  with 
produd  produced  at  an  establishment, 
the  results  of  Salmonella  testing  during 
the  pre-implementation  phase,  previous 
foilures  to  meet  the  performance 
standards,  and  other  hdors. 

The  coeU  to  FSIS  of  this  testing  for 
Salmonella,  estimated  to  be 
approximately  2  million  dollars 
annually,  are  addressed  in  the  Final 
Regulatory  Impad  Analysia  of  this  rule. 

FSIS  Testing  Methods 

Details  of  the  sample  collection  and 
testing  procedures  the  Agency  will  be 
using  are  in  Appendix  E.  "FSIS  Sample 
Collection  Guidelines  and  Procedure  for 
Isolation  and  Identification  of 
Salmonella  from  Raw  Meat  and  Poultry 
Produds." 

FSIS  Enforcement  Strategy 

The  objedive  of  FSIS's  enforcement 
poUcy  with  rasped  to  microbial  testing 
is  to  achieve  compliance  with  the 
regulations.  With  resped  to  Salmonella, 
the  Agency's  goal  is  to  achieve  pathogen 
reduction  by  ensuring  that  all  slaughter 
and  ground  produd  establishmenta 
meet  the  performance  standards 
established  by  FSIS.  FSIS  intends  to 
achieve  this  goal  through  an 
enforcement  strategy  based  on  the  two- 
part  testing  program  mentioned  above: 
the  ongoing  testing,  which  will  indude 
all  establishments  at  some  fixed 
interval,  irrespective  of  perfoimanoe; 
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and  targeted  testing  focusing  on 
establi^ments  unable  to  meet  the 
Salmonella  performance  standard  when 
tested  by  FSIS  or  for  the  other  reasons 
discussed  above. 

The  Salmonella  enforcement  strategy 
will  embody  an  objedive,  uniform 
systems  approach  to  ensure  that  it  is 
administered  and  applied  in  a  Eair. 
equitable,  and  conunon-sense  manner. 
Itie  Agency  will  carefully  monitor  and 
adjust  its  enforcement  program  on  an 
ongoing  basis  to  ensure  that  its 
enforcement  activities  refled  these 
prindples  while  ensuring  food  safety. 

If  ongoing  or  targeted  testing  in  an 
establishment  indicates  the  performance 
standard  is  not  being  met.  FSIS  will 
decide  whether  to  condud  follow-up 
testing  on  the  basis  of  several  fadors.  if 
an  establishment  with  Salmonella  test 
results  marginally  above  the  limit  takes 
corrective  action,  FSIS  could  judge, 
based  on  the  establishment's  actions 
and  other  factors  relevant  to  ensuring 
food  safiaty,'that  immediate  follow-up 
testing  is  not  necessary.  If,  however,  thai 
establishment  were  to  take  inadequate 
corredive  adion  after  failing  to  meet  the 
Salmonella  performance  standard,  or  if 
it  simply  ignored  that  failure,  FSIS  will 
condud  a  second  series  of  tests.  FSIS 
will  invariably  condud  further  testing  at 
all  establishments  whose  test  results 
significantly  exceed  the  standard. 

u  an  establishment  fails  the  second, 
targeted  series  of  FSIS-conducted  tests, 
the  establishment  will  be  required  to 
reassess  its  HACCT"  plan  for  the  tested 
product,  modifying  the  plan  as 
necessary  to  achieve  the  Salmonella 
performance  standard.  If  the 
establishment  fails  to  modify  its  HACCP 
plan  as  necessary,  or  if  it  fails  the  third 
series  of  targeted  tests,  FSIS  will 
suspend  inspection  services.  The 
,  suspension  will  remain  in  effed  until 
the  establishment  demonstrates  its 
ability  to  meet  the  performance 
standard. 

The  probability  of  an  establishment 
foiling  the  Agency's  pathogen  redudion 
standard  three  consecutive  times  is  less 
than  1%  when  the  establishment 
prevalence  is  at  the  limit  of  the 
standard. 

Implementation  Timetable  for  Pathogen 
Reduction  Performance  Standards 

Slaughter  establishments  and 
establishments  producing  raw.  ground, 
and  comminuted  product  subject  to 
these  pathogen  reduction  performance 
standards  must  meet  the  Salmonella 
standard  at  the  time  the  establishment  is 
required  to  implement  HACCP.  As 
explained  in  sedion  n  above,  HACCP 
implementation  will  be  phased  in  based 
on  establishment  size  over  a  period  of 


18  to  42  months  following  the  date  of 
publication  of  this  final  rule.  FSIS 
originally  proposed  a  single  two-year 
delayed  effective  date  for  its  Salmonella 
performance  standards.  Many 
commenters  argued  that  it  was  not 
reasonable  to  hold  all  establishments  to 
the  same  effedive  date.  and. 
furthermore,  that  it  was  more  logical  to 
hold  establishments  to  compliance  with 
the  standard  after,  rather  than  before, 
HACCP  was  in  place.  This  proposition 
also  was  strongly  endorsed  by  many 
people  who  attended  an  information 
briefing  and  public  meeting  held  by 
FSIS  in  Kansas  City,  Missouri,  on  May 
22, 1995,  expressly  for  small  moat  and 
poultry  establishments  and  small 
businesses  (60  FR  25869,  May  15, 1995). 
They  questioned,  among  other  things, 
the  need  for  and  wisdom  of  a  common 
implementation  date  for  large  and  small 
establishments. 

Harmonizing  the  eSedive  dales  with 
implementation  of  HACCP  is  more 
consistent  with  the  nature  of  the 
pathogen  redudion  standards  as 
measures  of  what  establishments  can 
and  should  achieve  through  HACCP- 
based  process  control.  It  will  bring  74% 
of  the  nation's  slaughter  produdion  of 
meat  and  poultry  (by  weight)  under  the 
performance  standard  18  months 
following  publication  of  this  final  rule. 
It  will  also  facilitate  the  transition  to 
HACCP,  for  both  the  FSIS  workforce 
and  affeded  establishments,  by 
requiring  all  establishments  to  meet  the 
performance  standards  as  they 
implement  HACCP. 

Response  to  Comments 

FSIS  proposed  to  require  that  all  meal 
and  poultry  slaughtering  establishments 
and  establishments  produdog  raw 
ground  product  condud  daily  microbial 
testing  to  determine  compliance  with 
interim  targets  for  the  redudion  of 
Salmonella.  FSIS  proposed  to  require  a 
single  qualitative  test  per  day,  with 
daily  results  to  be  accumulated  over 
time  to  provide  information  regarding 
the  performance  of  an  establishment's 
process  and  to  colled  data  sufficient  for 
process  control  verification.  Daily 
testing  was  considered  the  minimal 
sampling  necessary  to  deled  process 
deviations  within  a  realistic  time  frame. 

The  throe  issues  most  commonly 
raised  by  commenters  concerning  the 
proposed  microbial  testing  requirements 
were  the  proposed  seledion  of 
Salmonella  as  the  indicator  organism, 
the  frequency  of  proposed  testing,  and 
the  disproportionate  costs  to  small 
establishments.  Some  commenters  also 
argued  that  the  regulatory  approach  was 
not  justified  and  exceeded  FSIS's  legal 
authority. 


The  Indicator  Oiganism 

Many  commenters  opposed  the  use  of 
Salmonella  as  the  indicator  organism, 
arguing  that  its  low  incidence  in  beef 
makes  il  a  poor  indicator  of  pathogen 
redudion  in  the  spedes,  the  positive/ 
negative  test  result  is  a  weak  measure  of 
process  control,  and,  compared  to  some 
nonpathogenic  alternatives  such  as 
generic  E.  coli.  Salmonella  tests  are 
more  difficult,  time-consuming,  and 
costly.  Others  commented  that  testing 
for  Salmonella  alone  is  unacceptable,  as 
there  is  no  dired  correlation  between 
the  presence  of  this  organism  and  other 
pathogens  such  as  £.  coli  OlS7:H7, 
Listeria,  and  Campylobacter. 

Various  alternative  indicator 
organisms  were  suggested,  including 
generic  E.  coli  fbiotype  1),  total  plate 
counts,  Enterobaderiaceae,  Total  Viable 
Coimts  (TVC),  and  Aerobic  Plate  Counts 
(APC).  Commenters  who  recommended 
alternatives  stated  that  tests  for  these 
organisms  would  be  better  indicators  for 
process  control  and  fecal  contamination 
levels  than  tests  for  Salmonella.  Still 
others  requested  that  more  studies  be 
conducted  to  determine  which  type  of 
indicator  organism  would  be  most 
useful  for  verifying  process  control. 
Some  commenters  recommended 
retaining  Salmonella  as  the  target  for 
pathogen  redudion,  but  suggested 
adding  a  requirement  for  generic  E.  coli 
testing  because  it  serves  efTedively  as  an 
indicator  of  fecal  contamination  in  all 
species.  A  minority  of  commentere 
supported  the  proposed  use  of 
Salmonella  as  the  indicator  organism 
because  of  its  significance  as  a  cause  of 
foodborne  illness  and  because  there  are 
relatively  simple  tests  available  for 
deteding  Salmonella.  Some 
conunenlers  recommended  requiring 
testing  for  Salmonella  and  additional 
pathogens  in  selected  species  or 
products  based  on  the  degree  of  public 
health  risk  posed  by  the  pathogen.  A 
number  of  consumer  groups  requested  a 
pathogen  goal  of  zero  for  E.  coli 
Ol57:H7. 

These  comments  are  generally 
addressed  by  the  FSIS  decisions  to 
require  slaughter  establishments  to  test 
for  generic  E.  coli  as  a  means  to  verify 
process  control  for  fecal  contamination, 
and  to  have  FSIS  condud  testing  for 
Salmonella  for  pathogen  redudion. 

FSIS  considers  systematic  measures  to 
prevent  and  remove  fecal  contamination 
and  assodaled  baderia,  coupled  with 
microbial  testing  to  verify  eflediveness. 
to  be  the  state  of  the  art  in  slaughter 
establishment  sanitation.  Further,  FSIS 
believes  that  testing  for  generic  £.  coli 
is  the  appropriate  and  necessary  means 
by  which  meat  and  poultry  slaughter 
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establishments  must  verify  their  process 
controls.  FSIS  reviewed  written 
'   codunents  received  on  the  original 
proposal  and  comments  made  at  the 
scientific  confiarences  and  public 
meetings,  as  well  as  available  scientific 
data,  and  has  decided  to  require 
slaughter  establishments  to  conduct 
testing  for  generic  E.  coli  to  verify 
process  controls. 

The  Agency  has  concluded  that  eech 
kind  of  testing  serves  an  important 
function.  Both  play  a  major  part  in  the 
Agency's  pathogen  reduction  efforts, 
and  worlung  in  unison  will  permit  the 
Agency  to  use  its  inspection  lesourcss 
more  efiecUvely,  and  efficiently,  thereby 
enhancing  inspection. 

E.  coli  testing  for  process  control 
verification  and  Salmonella  testing  to 
enforce  the  pathogen  reduction 
performance  standard  both  are  aimed  at 
FSIS's  objective  to  reduce  the  incidence 
of  disease  caused  by  foodbome 
pathogens.  However,  E.  coli  testing  and 
Salmonella  testing  aim  at  the  objective 
from. different  directions. 

An  ongoing  screen  for  generic  E.  coli 
serves  both  the  establishment  and  FSIS 
as  a  means  of  verifying  that  a  slaughter 
facility's  process  is  "in  control'  with 
regard  to  prevention  of  fecal 
contamination  of  the  carcasses  being 
produced.  In  other  words,  it  becomes  a 
marker  for  verifying  a  slaughter 
establishment's  adherence  to  the  zero 
tolerance  for  fecal  coatamination.  Such 
testing  provides  a  standard  measure  for 
verification  of  process  control  at  the 
critical  slaughter  stage  of  production. 
Without  such  a  standard  measure,  there 
is  no  objective  basis  upon  which  either 
the  establishment  or  FSIS  can  determine 
the  adequacy  of  process  controls,  from 
one  establishment  to  another,  in 
preventing  fecal  contamination.  It  will 
permit  establishments  to  make  ongoing 
adjustments  or  changes  to  their 
slaughter  process  when  necessary  to 
meet  the  performance  criteria.  The  test 
results  will  also  guide  FSIS's  ongoing 
inspection,  permitting  adjustiaents  in 
intensity  and  focus  as  appropriate. 

Generic  E.  coli  testing  to  verify 
process  control  alone,  however,  does 
not  adequately  address  legitimate  public 
health  concerns  about  pathogenic 
bacteria  in  and  on  raw  product.  E.  coli 
(except  for  certain  pathogenic 
subgroups)  is  not  itself  a  cause  of 
foodbome  disease.  It  is  a  "surrogate 
marker"  or  "indicator"  for  fecal 
contamination,  which  in  turn  is  a  source 
of  many  pathogens  that  may 
contaminate  products.  Fecal 
contamination,  however,  does  not 
always  correlate  with  the  presence  of 
pathogens;  high  levels  of  E.  coli  may  be 
present  without  pathogens,  and 


pathogens  may  be  present  without  high 
E.  coli  levsls.  Because  testing  for  E.  coli 
cannot  serve  as  a  sunogate  for  the 
presence  of  Saimone//a.  FSIS's  specific 
public  hsahh  objective  of  reducing 
nationwide  Salmonella  levels  on  raw 
meat  and  poultry  products,  including 
raw  groiuid  products,  requires  a 
standard  and  a  testing  regime  that  are 
directed  at  that  pathogen. 

The  pathogen  redu^on  performance 
standard  for  Salmonella  must  be  met  by 
all  inspected  estabhshments  producing 
raw  meat  and  poultry  products.  Agency 
testing  for  Salmonella  is  necessary  for 
enforcement  of  that  requirement 
Slaughter  establishments'  B.  coli  testing, 
a  means  for  verifying  process  control  for 
fecal  contamination,  snould  promote 
improved  process  controls  wnich 
should,  in  turn,  result  in  reductions  of 
Salmonella  and  other  pathogens.  But,  E. 
coli  testing  cannot  measure  actual 
reductions  and  control  of  Salmonella 
nor  be  the  basis  for  Agency  enforcement 
of  the  pathogen  reduction  standards. 

The  test  results  from  both  kinds  of 
testing  are  valuable  to  the  Agency  in  the 
shift  to  a  HACCP-bosed  regulatory 
regime,  but  their  value  comes  from  the 
way  they  work  together  to  verify  the 
effectiveness  of  an  overall  system  of 
preventive  process  control.  The  Agency 
continues  to  believe  that  pathogen 
reduction  in  inspected  establishments 
requires  that  establishments  build  into 
their  operBtions  preventive  measures 
and  systems  to  reduce  the  potential  for 
pathogens  to  be  on  products  to  begin 
with,  and  that  such  systems  must  be 
establishment-produced  and 
establishment-specific.  The  Agency's 
HACCP  and  Sanitation  SOP's 
regulations  are  intended  to  do  that. 
However,  these  regulations  are  not  self- 
enforcing.  The  Agency's  inspection 
mandate  does  not  permit  it  to  simply 
assume  that  an  establishment's  systems 
are  in  fact  producing  uniformly  safe  and 
unadulterated  products.  Pathogen 
reduction  will  be  achieved  instead  by 
the  combination  of  HACCF  plans 
validated  as  effective  for  pathogens  of 
concern,  E.  coli  testing  by  the 
establishment  to  provide  on-going 
verification  of  process  control  for  fecal 
contamination,  and  Sabmnella  testing 
by  FSIS  to  enforce  coBpiance  with  the 
pathogen  reduction  p^Wrmance 
standards. 

Frequency  and  Cost  of  Testing 

Many  commenters  questioned  the 
proposed  frequency  of  daily  testing  for 
each  species  and  for  raw,  ground 
products.  The  majority  of  commenters 
who  opposed  daily  testing  stated  that 
this  testing  requirement  would  place  an 
unfair  cost  burden  and  have  a  negative 


economic  impact  on  some 
establishments,  especially  small  volimie 
establishments  and  establishments 
producing  multiple  species  and 
multiple  ground  products  that  tvould 
require  multiple  tests.  These 
commenters  slated  that  under  the 
proposed  sampling  methodology,  a 
small  estabUshment  could  conceivably 
conduct  more  tests  per  day  than  a  vary 
large  establishment  with  a  much  higher 
production  volume.  Also  mentioned 
was  the  fact  that  many  of  these 
establishments  do  not  have  on-site 
testing  facilities  and  would  have  an 
additional  cost  of  shipping  samples  for 
testing. 

To  minimize  the  economic  impact  on 
establishments,  especially  small 
establishments,  some  commenters 
suggested  that  FSIS  should  pay  for 
microbial  testing.  CXhers  recommended 
less  than  daily  testing  or  other  changes 
to  the  proposed  sampling  frequency. 
Various  alternatives  to  the  proposed 
sampling  protocol  were  mentioned,  but 
the  sampling  scheme  recommended 
most  often  as  the  most  equitable,  and 
the  one  FSIS  is  requiring,  is  one  based 
on  production  volume. 

Although  many  commenters 
requested  less  frequent  testing  than  that 
proposed,  others  supporied  the  one 
sam^e  per  day  testing  requirement  as 
an  efficient  means  of  verifying  process 
control.  Still  others  recommended 
testing  even  more  frequently  than  once 
per  day.  These  commenters  asserted  that 
testing  once  a  day  is  inadequate  to 
verify  process  control  or  to  screen  out 
product  with  pathogens.  Their  main 
concern  was  that  the  proposed  sampling 
frequency  and  moving  stun  statistical 
procedure  would  allow  inadequate 
process  control  to  go  undetected, 
resulting  in  large  quantities  of  suspect 
product  being  produced; 
reconmiendations  were  made  for  a 
testing  frequency  more  proportional  to 
an  establishment's  production  volume. 

Some  commenters  requested  that 
exemptions  from  the  proposed  daily 
microbial  testing  be  made  for  small 
establishments  and  establishments  that 
have  consistently  complied  with  their 
HACCP  programs.  Others  requested 
exemptions  for  specific  products 
including:  raw  ground  meat  products; 
cured  products:  thermally  processed 
canned  foods;  frozen  foods;  boxed  meat 
and  beef  and  pork  carcasses  from  other 
inspected  establishments;  minor  species 
(i.e.,  sheep,  lamb,  goats,  equines, 
guineas):  and  raw  ground  products  to  be 
further  processed  as  fully  cooked,  ready- 
to-eat  items,  while  others  stated  that 
exemptions  for  these  items  would  be 
inappropriate. 
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FSIS  has  modified  the  proposal  in 
response  to  these  comments.  As 
explained  above,  FSIS  is  requiring  £. 
coli  testing  in  slaughter  establishments 
where  the  initial  and  primary 
opportunity  for  fecal  contamination 
occurs.  FSIS  is  not  requiring  £.  coli 
testing  of  processed  products.  A  more 
limited  testing  requirement  is  possible 
because  oversight  of  slaughter 
establishment  verification  testing  for  E. 
coli  is  not  the  sole  means  relied  upon 
by  FSIS  to  detect  or  prevent  lack  of 
pnx:ess  control.  It  is  only  one  of  many 
aspects  of  establishment  operations 
FSIS  will  inspect  in  assessing  the 
adequacy  of  an  establishment's  process 
controls.  In  particular,  FSIS  will 
increasingly  rely  on  its  verification  that 
HACCP  systems  are  working  as 
intended.  HACCP  principles  require 
establishments  to  identify  CCP's, 
monitor  them  to  see  that  they  are  in 
control,  and  take  appropriate  corrective 
action  when  monitoring  detects  a 
deviation.  This  is  where  control  must  be 
exercised  by  the  establishment  and 
where  any  lack  of  control  will  be 
detected  in  a  establishment  operating 
under  a  validated  HACCP  system. 

FSIS  has  reconsidered  the  proposed 
requirement  of  daily  testing  in  all 
slaughter  establishments,  in  part 
because  of  the  unnecessary  and 
disproportionate  economic  inipact  that 
would  occur  for  some  small 
establishments.  Instead,  FSIS  is 
requiring  slaughter  establishments  to 
test  carcasses  for  generic  E.  coli  at 
frequencies  corresponding  to 
production  volume.  In  addition, 
slaughter  establishments  will  have  6 
months,  not  just  3  months  as  proposed, 
after  publication  of  the  final  rule  to 
begin  testing  carcasses  for  generic  E. 
coli.  Further,  very  low  volume 
establishments  may  not  need  to  do  more 
than  one  set  of  13  £.  coli  tests  annually, 
and  such  establishments  slaughtering 
more  than  one  species  need  not  test 
both.  These  changes  will  significantly 
reduce  the  cost  impact  of  mandatory 
testing  for  small  establishments,  while 
providing  adequate  and  useful 
information  to  verify  process  control. 

In  addition  to  requiring  testing  for 
generic  £.  coli  by  slaughter 
establishments  at  a  frequency  relative  to 
the  establishment's  production  volume. 
Salmonella  testing  will  be  conducted  by 
FSIS. 

"Minor  species,"  such  as  sheep,  goats, 
equines,  ducks,  geese,  and  guineas,  are 
not  being  addre^d  at  this  time  becau^ 
the  Agency  is  addressing  first  the  most 
commonly  consumed  foods  imder  its 
jurisdiction.  FSIS  intends  to  address 
how  best  to  gather  data  on  and  develop 
testing  requirements  and  performance 


criteria  and  standards  for  these  other 
food  animals  at  a  future  date. 

Legal  Authority  for  Testing  Requirement 

Several  commenters  have  questioned 
FSIS's  legal  authority  for  the  proposed 
microbiological  testing  program.  These 
comments  are  still  relevant  despite  the 
differences  between  the  proposed  and 
final  rules  for  microbiological  testing. 

The  major  change  in  the  final  rule  is 
that  FSIS  is  not  adopting  the  proposed 
Salmonella  testing  regimen.  As 
proposed,  results  of  a  series  of 
establishment-conducted  Salmonella 
tests  would  have  been  used  to 
accomplish  two  goals:  to  verify  process 
control  and  to  enforce  the  prevalence 
targets  for  pathogens  in  raw  products. 
Instead.  FSIS  is  promulgating  separate 
provisions  to  address  these  two 
regulatory  goals.  The  first  provision 
requires  that  slaughter  establishments 
test  carcasses  for  £.  coli  so  that  the 
effectiveness  of  the  establishment's 
sanitation  and  process  control  measures 
can  be  assessed  in  an  objective,  uniform 
manner.  The  second  provision  sets  a 
pathogen  reduction  performance 
standard  to  bring  about  reductions  in 
the  prevalence  of  Salmonella  on  raw 
meat  and  poultry  products.  This 
standard  will  be  enforced  by  an  FSIS- 
conducted  testing  program,  and  will 
require  estabUshments  with  prevalence 
of  Salmonella  above  the  standard  to 
change  their  operations  to  meet  that 
standard.  Failure  by  an  establishment  to 
achieve  the  standard  could  result  in 
Agency  sanctions,  as  discussed  above. 
This  standard  will  also  encourage 
innovation  to  reduce  pathogens 
throughout  the  industry'. 

One  commenter  argues  that,  because 
this  regulatory  strategy  is  precedent- 
setting.  FSIS  has  a  greater  than  usual 
burden  of  articulating  the  legal  basis  for 
it.  This  commenter  notes  that  the  testing 
regulation  does  not  rely  on  a  finding 
that  the  presence  of  the  targeted 
organisms  causes  specific  lots  of 
prwluct  to  become  adulterated,  as  is  the 
case  with  £.  coli  0157:H7  in  ground 
beef.  This  commenter  then  argues  that 
FSIS  is  relying  upon  a  vague  "sanitation 
theory"  as  its  legal  basis,  and  that  the 
Agency  has  a  greater  duty  to  articulate 
its  legal  basis  when  new  regulations 
impose  new  kinds  of  costs,  like 
mandatory  E.  coli  testing,  or  when  the 
Agency  is  establishing  a  new  regulatory 
policy. 

This  commenter  believes  that  FSIS 
reliance  on  a  "sanitation  theory"  is 
legally  fiawed  because,  if  the  Agency  is 
unable  to  tell  establishments  how  to 
correct  a  failure  to  meet  the  established 
targets,  it  cannot  legally  require 
microorganism  testing,  or  impose 


sanctions  for  failure  to  meet  established 
standards. 

FSIS  has  ample  statutory  authorify 
under  the  FMIA  and  PPIA  to  promulgate 
these  microbiological  testing  provisions. 
The  meat  and  poultry  inspection 
statutes  mandate  Federal  regulatory 
oversight  of  unusual  intensity  and 
comprehensiveness,  and  they  provide 
the  Secretary  broad  rulemaking 
authorities  to  implement  them.  The 
primary  goal  of  the  statutes  is  to  prevent 
adulterated  or  misbranded  meal  and 
poultry  products  from  entering  into 
commerce  by  inspecting  meal  and 
poultry  products  and  the  establishments 
that  produce  them  before  the  products 
are  introduced  into  commerce.  Such 
inspections  are  supplemented  by 
compUance  actions  to  remove 
adulterated  or  misbranded  products 
from  comment  and  to  apply 
appropriate  sanctions  against  violators 
of  the  law.  FSIS  regulations  under  the 
FMIA  and  PPIA  may  be  divided  into 
two  categories:  (1)  regulations 
prescribing  the  conditions  under  which, 
and  the  maimer  in  which,  mandatory 
inspections  are  conducted;  and  (2) 
regulations  directed  more  broadly  at 
preventing  adulteration  or  misbranding 
of  products,  preparation  of  products  in 
violation  of  the  law,  and  sale  of  such 
products  in  commerce. 

These  two  regulatory  categories  are 
interrelated.  The  broader  category  is 
similar  to  regulations  imposed  on  foods 
generally  by  the  FDA'  under  the  Federal 
Food,  Drog,  and  Cosmetic  Act. 
However,  FSIS  authorities  also  require 
compliance  with  the  inspection 
provisions  of  the  acts  and  regulations  by 
anyone  slaughtering  poultry  or 
livestock,  or  preparing  poultry  products, 
or  meat  or  meat  food  products  for  use 
as  human  food.  Thus,  the  requirements 
that  establishments  must  meet  to  obtain 
inspection  and  to  have  products  marked 
"inspected  and  passed"  comprise  a 
unique  statutory  scheme  which 
provides  the  Secretary  with  broad 
rulemaking  authorities. 

From  their  inception,  the  meat  and 
poultry  inspection  laws  have  recognized 
that  sanitary  conditions  in 
establishments  are  critical  to  the  safety 
and  wholesomeness  of  the  products 
being  produced.  Any  product  found  to 
have  been  "prepared,  packed,  or  held 
under  insanitary  conditions  whereby  it 
may  have  become  contaminated  with 
filth,  or  whereby  it  may  have  been 
rendered  injurious  to  health"  is 
adulterated.  No  product  will  be  granted 
inspection  or  marked  "inspected  and 
passed"  unless  the  sanitary  conditions 
and  practices  required  by  the  Secretary 
are  maintained. 
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It  U  impoitant  to  Wi«Hiigiii«h  the 
statutorily  laquired  findi^  that  a 
product  it  not  sdultenited  from  the 
afaaence  of  a  finding  that  It  is 
adulterated.  Only  products  found  not  to 
be  adultsntsd  may  be  marked 
"inspected  and  passed."  Even  if  the 
evid^^  does  not  compel  an  hispector 
to  find  that  a  product  is  adulterated,  it, 
nooetheleaa.  may  be  enough  to  prevent 
him  ftmi  finding  that  it  is  not 
adulterated.  This  means  that  products 
may  not  be  distributed  for  food  use 
without  the  affirmative  determination 
that  they  are  not  adulterated.  Products 
as  to  which  such  an  affirmative 
determination  has  not  been  made  must 
be  retained  at  the  establishibent  pending 
such  determination.  They  are  being 
detained  because  they  have  not  be«n 
inspected  and  passed,  not  because  they 
have  been  found  to  be  adulterated. 

Thus.  FSIS  clearly  has  the  authority  to 
require  that  establishments  slaugfataring 
livestock  or  poultry  conduct  aaancmS 
tests  for  E.  atU  on  carcasses  to  measure 
how  well  contamination  is  being 
avoided.  These  tests  provide 
information  by  which  establiahments 
may  evaluate  and  ensure  the 
efiactiveness  of  their  sanitary 
procedures  and  related  process  controb 
in  preventing  product  contamination 
during  slaughter  and  dressins. 

Although  E.  coli  testing  will  not  be 
used  to  determine  the  disposition  of 
inspected  products,  it  will  be  an 
effective  indicator  of  the  presence  of 
fiscal  contamination  that  is  not  visible 
and  therefore  not  detectable  by 
traditional  inspection  methods.  It  will 
also  provide-FSIS  with  information 
necessary  to  determine  how  best  to 
conduct  inspection  to  ensure  that 
product  is  not  being  adulterated. 

Similarly,  FSIS  has  clear  authority  to 
establish  a  SaJmonella  standard  for 
producers  of  raw  meat  and  poultry  to 
reduce  the  public's  exposure  to 
Salmonetla  and  associated  pathogens 
from  inspected  meat  and  poultry 
products.  The  Salmonella  standard,  like 
the  criteria  for  E.  coli  on  carcasses,  is 
based  on  the  national  baseline 
prevalence  of  the  bacteria  for  the 
product  of  concern.  However,  unlike  the 
E.  coli  criteria,  which  are,  in  essence, 
guidelines,  the  Salmonella  standard 
must  be  met.  Compliance  will  be 
determined  by  Agency  testing. 

FSIS  is  continuing  its  pohcy  of 
permitting  raw  meat  and  poultry 
products  to  be  marked  and  labeled 
"inspected  and  passed,"  despite  the 
known  or  suspected  presence  of  some 
pathogenic  bacteria.  FSIS  recognizes 
that  currentiy  there  is  no  available 
technology  (with  the  possible  exception 
of  imdiaUon)  to  ensure  that  raw 


product  bears  no  pathogenic 
microorganisms. 

However,  there  is  overwhelming 
evidence  that  raw  meat  and  poultry 
products  are  frequently  cootaminated 
with  pathogens  and  aocpoee  consiuners 
to  avoidable  and  unacceptable  risks  of 
foodbome  illness.  FSIS's  statutory 
mandate  to  protect  consumers  from 
aduhereted  product  is  not  limited  to 
actions  associated  with  inspection.  The 
Secretary  may  also  regulate  how  meat 
and  poultry  products  are  stored  and 
handled  by  anyone  who  buys,  sells, 
iraezas,  stores,  transports,  or  Imports 
them,  to  ensure  they  are  not  misfaranded 
or  aduhented  when  dehvered  to  the 
consumer. 

The  new  pathogen  reduction 
standards  for  Salmonella  are  necessary 
to  establish  that  raw  product  is  being 
produced  under  sanitary  conditions,  has 
not  been  prepared,  packed  or  held 
under  insanitary  conditions,  and  is  not 
for  any  other  reason  unsound, 
unhealtfaful,  unwholesome,  or  otherwise 
unfit  for  human  food. 

The  bet  that  the  new  performance 
standards  and  guidelines  do  not  spediy 
bow  the  E.  coli  process  control 
verification  performance  criteria  or  the 
Salmonella  pathogen  reduction 
standard  must  be  met  does  not  undercut 
the  reasonableness  or  the  legal  basis  of 
either  testing  program.  Process  control 
and  the  production  of  product  that  is 
not  adulterated  is  the  responsibility  of 
the  establishment,  not  the  government 
The  Agency  is  responsible  for 
establishing  and  enforcing  reasonable 
standards;  it  intends  to  give  the  industry 
the  maxirmun  flexibility  to  decide  how 
best  to  meet  such  standards.  It  does  not 
intend  to  regulate  or  prescribe  bow  the 
standards  are  to  be  met.  FSIS  will 
provide  guidance  and  assistance  to  the 
industry,  especially  small  businesses. 
But  it  is  not  legally  obliged  to  provide 
technical  services  to  establishments  in 
Rnding  the  most  efficient  and  efiective 
way  to  operate  within  the  £.  coli  criteria 
and  to  meet  the  Salmonella  reduction 
standard. 

In  summary.  FSIS  has  concluded  that 
the  E.  coli  testing  program  and  the 
Salmonella  reduction  standard  are'  fully 
supported  by  the  FMIA  and  PPIA. 

Performance  Standards  for  Process 
Control 

A  related  comment  asserted  that 
FSIS's  proposed  Salmonella  standard 
was  not  a  standard  at  all.  but  instead 
was  merely  an  unenforceable  criterion 
because  its  violation  would  not  alone 
support  seizure  or  condemnation  of 
products.  FSIS  agrees  with  the  principle 
that  a  regulatory  standard  should  be 
enforceable,  but  does  not  agree  that  a 


regulatory  "standard"  must  be  limited 
to  product-qMcific  requirements,  or  to 
eniorcemenl  by  seizure  or 
condenmation  of  products.  The  Agency 
acknowledges  that  historically  it  has 
used  the  term  "standard"  normally  to 
refer  to  regulations  concerning 
particular  products,  e.g.,  standards  of 
identity  regulations,  but  notes  that 
current  government-wide  regulatory 
reform  efforts  stress  the  use  of 
"performance  standards"  to  describe  the 
desired  focus  of  government  regulations 
generally.  FSIS  intends  now  to  issue 
tegulaUoru  consistent  with  the  notion 
behind  "performance  standards,"  that  to 
the  extent  possible  regulations  should 
tell  regulated  entities  what  they  must 
achieve  to  comply  with  the  law,  while 
providing  maximum  flexibility 
regarding  how  to  achieve  the  standard. 
Thus,  FSIS  agrees  thai  one  test  of  a 
"standard"  might  be  that  violation  of 
that  requirement  alone  supports  some 
sort  of  regulatory  sanction,  but  does  not 
agree  that  "standards"  should  be  limited 
to  product-specific  regulations  or  to 
enforcemeni  actions  directed  at  specific 
products.  The  FMIA  and  PPIA  do  not 
limit  the  Agency  to  product-specific 
regulations  and  enforcement  activities, 
and  for  ivasons  fiilly  discussed  earlier  in 
this  preamble,  the  Agency  has 
concluded  that  standards  directed  at 
processes  are,  at  this  time,  the  only 
practical  way  in  which  to  eSiBCtively 
address  the  hazard  presented  by 
microbiological  pathogens  on  raw  meat 
and  poultry  products. 

Basis  for  Target  Levels 

Some  coramenters  questioned  the 
validity  of  microbial  target  levels 
established  by  FSIS,  while  others 
supported  FSIS  national  baseline 
studies  as  an  eflactive  way  to  evaluate 
industry  performance.  Alter  carefiil 
review,  the  Agency  considers  it 
reasonable  and  appropriate  to  use  the 
distribution  of  results  observed  for  each 
animal  species  in  the  FSIS  baseline 
surveys  as  the  basis  for  both  the  E.  coli 
criteria  and  the  pathogen  reduction 
performance  standard  for  Salmonella. 
These  are  currentiy  the  best  available 
data  on  the  nationwide  prevalence  and 
level  of  microbial  contamination  of  raw 
meat  and  jmultry  products.  The  data 
demonstrate  that  the  E.  coii  process 
control  verification  criteria  and  the 
Salmonella  pathogen  reduction 
standard  are  being  achieved  by  many 
establishments  with  today's  technology 
a>d  therefore  are  achievable  by  all 
establishments. 

FSIS  Nationwide  Microbiological 
Baseline  Data  Collection  Programs  and 
its  NaUcmwida  Microbiologic  Surveys 
provide  similar  data,  but  the 


"Programs"  generally  involve  more 
extensive  sampling  over  a  longer  period, 
generally  12  months,  than  the 
"Surveys",  which  are  generally  limited 
to  e  months  of  data  collection.  They 
both  have  provided  data  for  an  ongoing 
microbial  profile  of  carcasses  and  other 
raw  meat  and  poultry  products  for 
selected  microorganisms  or  groups  of 
microorganisms  of  various  degrees  of 
public  health  concern  of  value  as 
indicators  of  general  hygiene  or  process 
control- 
As  explained  above.  FSIS  plans  to 
revise  the  performance  criteria  and 
standards  as  more  current  baseline  data 
become  available  from  future  baseline 
surveys,  through  establishment  E.  coli 
testing,  through  FSIS  Salmonella 
testing,  or  from  other  FSIS  testing  that 
may  be  appropriate  for  establishing 
criteria  and  standards. 

Although  the  majority  of  commenters 
focused  on  the  issues  mentioned  above, 
a  number  of  others  addressed  various 
aspects  of  the  proposed  rule  such  as 
microbial  testing  methodology,  the 
concept  of  end  product  testing,  the  role 
of  FSIS  personnel  in  test  verification, 
enforcement  actions  for  non- 
compliance, and  laboratory 
qualifications. 

Methodology  for  Meeting  Targets 

SomeK:ommenters  raised  ob)ections  to 
use  of  the  "moving  sum"  statistical 
procedure  for  determining  when 
microbial  testing  results  are  within  the 
process  control.  Moving  sum  procedures 
are  recognized  in  the  field  of  statistical 
quality  control.  The  American  National 
Standard  "Guide  for  Quality  Control 
Qiarts" '  ■  identifies  two  principal  uses 
of  such  charts:  assisting  judgment  as  to 
whether  a  state  of  control  exists  and 
attaining  and  maintaining  control.  In 
order  to  judge  whether  a  state  of  control 
exists,  operators  must  analyze 
"collectively  an  accumulation  of  quality 
data."  In  the  proposed  regulation  FSIS 
took  this  view  of  the  purpose  of  the 
moving  sum  procedure:  establishments 
would  need  to  verify  that  a  state  of 
cantrol  exists  with  respect  to  the  interim 
target  set  by  the  Agency.  FSIS  did  not 
claim,  however,  that  the  procedure 
would  be  useful  for  the  second  purpose, 
attaining  and  maintaining  control.  That 
requires  more  timely  and  probably  more 
intense  monitoring  of  process 
parameters  at  CCP's. 
the  proposed  approach  to  use  testing 
•    to  measure  process  control  was 

designed  to  inform  establishments  how 
they  are  currently  operating  with 
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respect  to  the  relevant  target,  and  to 
help  them  track  progress  toward 
meeting  that  target.  A  simple  plot  of  the 
moving  sum  chut  would  give  them 
sufficient  feedback  for  this  purpose. 

Some  commenlets  recommended  that 
the  moving  window  verification 
program  should  use  a  90%  probability 
criteria,  rather  than  80%.  to  reduce  the 
possibility  of  the  testing  procedure 
erroneously  identifying  an 
establishment  as  not  meeting  the 
pathogen  target.  The  Agency  notes  that 
the  moving  sum  procedure  was 
designed  to  measure  effectiveness  of 
process  control  with  respect  to  an 
interim  performance  standard  (called  a 
target  in  the  proposal)  based  on  ctirrent 
industry  performance  (as  determined  by 
a  baseline  study).  This  measure  was 
intended  to  be  the  first  step  in  holding 
establishments  accoimtable  for  meeting 
acceptable  levels  of  performance.  As 
such,  the  Agency  wanted  to  be  able  to 
readily  identify  establishments 
operating  above  the  target  and  wanted  to 
provide  an  incentive  for  establishments 
to  produce  at  levels  belter  than  (below) 
the  target.  Giving  establishments 
producing  at  the  target  only  an  80% 
chance  of  passing  was  expected  to 
promote  this.  Giving  establishments 
producing  at  the  target  a  higher  chance 
of  passing  (e.g.,  95%)  would  reduce 
both  the  incentive  to  do  better  and  the 
ability  to  detect  establishments  above 
the  target. 

Sample  Size 

Others  specifically  addressed  the 
proposed  sample  size,  recommending 
that  the  same  number  of  samples  be 
used  for  all  species.  Not  all  species  have 
the  same  risks  of  failure,  in  part  because 
of  the  varied  incidence  of  pathogens,  as 
was  determined  in  FSIS's  baseline 
surveys.  The  proposed  sampUng  rale 
was  the  same  for  all  establishments,  one 
per  day.  Thus  the  sampling  was  the 
same  for  all  establishments,  only  the 
rules  for  interpreting  results  were 
diSerent.  The  number  of  results 
included  in  the  window  differed  by 
product  class  because  the  target 
percents  positive  differed  by  product 
class.  It  was  necessary  to  employ 
different-sized  windows  to  maintain  a 
fixed  probability  of  passing  (80%)  at  the 
target  for  all  product  classes  while 
cihoosing  as  short  a  window  as  possible 
and  allowing  at  least  one  positive  in  the 
window. 

Testing  Methodology 

Other  commenters  asked  for 
clarification  on  testing  methodology. 
Some  remarked  thai  using  a  sponge  or 
swab  method  to  sample  carcasses  is 
preferable  to  the  proposed  excision 


method  because  the  proposed  method  i< 
time  cdnsiuning,  cimibetsome.  and 
expensive,  and  it  may  mutilate  and 
contaminate  the  carcass.  The  Agency 
agrees  and  has  elected  lo  use  non- 
destructive sampling  methods. 

Others  asked  for  clarification  of 
enforcement  actions  thai  would  result 
from  an  establishment  not  meeting  its 
microbial  targets.  How  the  rule  will  be 
enforced  is  addressed  above. 

Role  of  Inspectors 

Still  others  asked  about  the  role  of 
inspection  persoruiel  in  verific:ation 
testing  and  expressed  concern  about  the 
amount  and  type  of  training  inspection 
personnel  would  receive  to  analyze  test 
results. 

The  final  rule  makes  slaughter  process 
control  verification  testing  (£.  coli)  the 
responsibility  of  establishments 
slaughtering  livestock  or  poultry, 
although  FSIS  inspectors  may  also 
collect  samples  for  E.  coli  testing  at 
needed  to  carry  out  their  oversight 
responsibilities.  FSIS  personnel 
sampling  carcasses  for  Salmonella  to 
ensure  thai  establishments  are  meeting 
the  pathogen  reduction  performance 
standard  will  send  the  samples  to  an 
Agency  laboratory  for  analysis.  FSIS 
persoimel  have  been  involved  in 
collection  of  samples  for  FSIS's  baseline 
stu^eys,  and  have  been  trained  and  are 
highly  qualified  lo  collect  samples  for 
this  regulatory  program.  Inspectore  will 
work  with  other  program  officials, 
including  scientifically  trained  experts, 
in  analyzing  test  results  and  making 
appropriate  regulatory  decisions. 
Inspectors  will  receive  training  to 
prepare  them  for  their  role  in  this 
process. 

Laboratories 

Some  commenters  asked  for 
clarification  regarding  qualifications  for 
in-house  and  outside  laboratories.  They 
stated  that  laboratories  should  be 
required  to  use  standardized  techniques 
for  analyzing  test  results. 

The  microbiological  test  method  used 
by  the  estabUshments  must  be  AOAC 
vaUdated  techniques,  or  other  methods 
validated  by  a  scientific  body  in 
collaborated  trials  against  the  three  tube 
most  probable  number  (MPN)  method 
and  agreeing  with  the  95  percent  upper 
and  lower  confidence  interval,  as 
discussed  in  the  £.  coli  Methods 
Section.  Establishments  are  responsible 
for  the  accuracy  of  the  tests  of  their 
samples.  If  the  samples  are  not  analyzed 
by  the  establishment,  the  estabUshment. 
perhaps  in  concert  with  a  trade 
assodaUon.  should  ensiu«  that  the 
laboratory  it  chooses  is  reputable  and 
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adheres  to  a  Quality  Contiol/Quajity 
Assurance  Program. 

Alteniative  Sampling  Under  HACCP 
Other  commentera  stated  that  the 
proposed  microbial  testina  system  does 
not  reward  very  clean  estsDlishments  by 
granting  reasonable  reductions  in  testing 
when  significant  periods  are  pathogen 
free.  They  recommended  that  once  a 
fodUty  has  implemented  its  HACCP 
program,  the  required  frequency  for 
mandatory  microbial  testing  should  be 
reduced  or  eliminated  altogether. 

In  this  final  rule,  a  slaughter 
establishment  successfully  operating 
under  a  validated  HACCP  plan  may 
reduce  the  specified  sampling  frequency 
as  long  as  the  alternative  sampling  plan 
is  an  integral  part  of  the  establishment's 
verification  procedures  for  its  HACCP 
system.  FSIS  does,  however,  reserve  the 
right  to  determine  that  the  alternative 
frequency  is  inadequate  to  verify  the 
effectiveness  of  the  establishment's 
process  controls.  In  that  case.  FSIS 
would  notify  the  establishment  in 
writing  of  its  finding,  advise  that  the 
frequency  specified  in  the  regirlation 
must  be  maintained,  and  specify  any 
conditions  an  acceptable  alternative 
frequency  would  have  to  meet  to  be 
found  acceptable  to  the  Agency. 

Relationship  to  HACCP 

Finally,  some  commenters  stated  that 
the  proposed  end-product  testing  is 
inconsistent  with  HACCP  principles 
and  that  establishments  should  decide 
for  themselves  through  hazard  analysis 
whether  testing  is  needed  and  at  what 
frequency.  Others  objected  to  the 
concept  of  end-product  testing  because 
it  only  measures  effectiveness  over  a 
small  percentage  of  a  production  lot  and 
has  limited  value  in  measuring  the 
overall  success  of  a  HACCP  plan.  Still 
others  concluded  that  placing  an 
emphasis  on  end-product  testing  gives 
consumers  a  bise  sense  of  confidence 
■  about  the  safety  of  meal  and  poultry 
products.  A  few  commenters  were 
concerned  about  product  liability  due  to 
product  recalls  stemming  from  test 
results. 

The  ob)ective  of  the  generic  E.  coli 
testing  is  to  verify  that  process  control 
has  been  maintained  by  the 
establishment  throughout  the  slaughter 
and  dressing  process  and  that  resultant 
carcasses  are  produced  hygienically.  lif 
processes  are  under  control  for  E.  coli. 
the  potential  presence  of  enteric 
pathogens  will  be  reduced.  End-product 
verification  testing  of  this  kind  is  a  well 
recognized  component  of  HACCP-based 


process  control.  ■>  The  goal  of  FSIS's 
Sabnonella  testing  program  is  to  verify 
that  pathogen  reduction  performance 
meets  current  standards  in  each 
establishment  and  thereby  effect  a 
nationwide  reduction  in  die  incidence 
of  that  organism  and  other  enteric 
pathogens  on  raw  meat  and  poultry 
products.  The  end  of  production  is  the 
only  point  that  reflects  all  steps  in  the 
production  process  and.  ultimately,  all 
elements  of  the  HACCP  system.  The 
seventh  HACCP  principle  is  verification 
that  the  HACCP  system  is  working;  one 
cannot  verify  that  HACCP  is  working  in 
slaughter  establishments  (controlling 
fecal  contamination/pathogens)  without 
some  end-product  testing,  so  end- 
product  testing  is  not  inconsistent  with 
HACCP  principles.  The  two  different 
kinds  of  testing  programs:  (1)  £.  coU 
testing  by  establishments  to  verify 
control  of  fecal  contamination:  and  (2) 
Salmonella  testing  by  FSIS  to  hold 
establishments  accountable  for  meeting 
pathogen  performance  standards,  are 
both  forms  of  end-product  testing  that 
FSIS  considers  consistent  with  HACCP. 

End-product  testing  as  part  of  an 
overall  system  of  HACCP-based  process 
control  and  performance  standards 
should  not  give  consiuners  a  false  sense 
of  confidence  about  the  safety  of  meat 
and  poultry  products.  FSIS  recognizes 
that  limited  end-product  testing  alone 
provides  little  assurance  of  safety,  but, 
as  part  of  a  process  control  system, 
appropriate  end-product  testing  brings 
rigor  and  accoimtability  to  the  system 
and  should  appropriately  increase 
consumer  confidence  in  the  safefy  of 
producU.  By  requiring  HACCP,  FSIS  is 
in  fact  moving  away  from  sole  reliance 
on  end-product  assessments  for  lot 
acceptance,  an  approach  that  is  the 
opposite  of  the  HACCP  system  approach 
to  food  safety.  FSIS  recognizes  that 
producing  safe  food  requires  preventing 
hazards  throughout  the  process  rather 
than  relying  solely  on  end-product 
testing  to  ensure  safety.  Establishments' 
liability  to  civil  lavreuits  should  not  be 
adversely  affected  by  this  rule  precisely 
because  it  is  an  estabUshment's  process, 
not  individual  lots  of  prtxluct.  that  is 
being  assessed,  for  inspection  purposes, 
on  the  basis  of  this  testing. 

V.  OUier  baues  and  Initiatives 

Antimicrobial  Treatments 

FSIS  proposed  that  all  slaughter 
establishments  apply  at  least  one   * 
antimicrobial  treatment  or  other 
approved  intervention  to  livestock  and 
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j>oultry  carcasses  prior  to  the  chilling  or 
cooling  operation.  Proposed  treatment 
methods  included  chlorine  compounds, 
hot  water,  and  any  antimicrobial 
compound  previously  approved  by  FSIS 
and  listed  in  the  meet  or  poultry 
regulations.  Product  prepared  for  export 
to  countries  that  restrict  or  prohibit  Uie 
use  of  antimicrobial  treatments  would 
have  been  exempted  bom  this 
requirement  upon  application  to  the 
Administrator. 

While  most  commentera  generally 
agreed  that  antimicrobial  treatments 
could  play  an  important  role  in 
reducing  contamination  with 
pathogenic  microorganisms  in  slaughter 
establishments,  many  commenters 
opposed  mandating  such  treatments. 
Tne  commenters  argued  that  mandating 
the  use  of  antimicrobial  treatments  in 
slaughter  operations  would  not  be 
consistent  with  the  HACCP  philosophy 
and  the  overall  shift  by  FSIS  to  greater 
reliance  on  performance  standards. 

FSIS  agrees  with  these  commentera 
and  has  decided  not  to  mandate  the  use 
of  antimicrobial  treatments  in  slaughter 
establishments.  FSIS  continues  to 
believe  that  slaughter  establishments 
will  find  that  these  treatments  can  play 
a  useful  role  in  reducing  pathogens  and 
improving  the  safety  of  meat  and 
poultry  products.  Rather  than 
mandating  specific  antimicrobial 
treatments,  FSIS  will  rely  on  other 
requirements  in  this  final  rule  to  ensure 
that  slaughter  establishments  are 
achieving  an  acceptable  level  of 
performance  in  controlling  and  reducing 
harmfiil  bacteria  on  raw  product. 

The  principle  of  using  antimicTobial 
treatments  as  an  intervention  to  control 
pathogens  on  meat  and  poultry 
carcasses  was  strongly  endorsed  by  most 
commenters.  However,  few  agreed  that 
the  treatments  should  be  mandatory.  A 
majority  of  commenters  re<x>mmended 
that  antimicrobial  treatments  be 
voluntary  interventions.  Establishments 
would  decide  if  antimicrobial 
interventions  were  needed  to  control 
specific  hazards  at  one  or  more  critical 
co'htrol  points  in  the  slaughter  process. 

Similarly,  a  number  of  commenters 
tied  antimicrobial  treatments  to 
microbial  testing.  They  argued  thai 
carcass  treatments  should  not  be 
required  in  establishments  that 
consistently  meet  or  exceed 
performance  standards  for  microbial 
contamination. 

Commenters  said  FSIS  should  focus 
its  regulatory  efforts  on  measurable, 
attainable  goals  and  not  on  prescriptive 
reqiurements  for  particular  processing 
steps.  Several  commentera  emphasized 
the  need  for  "whole  system" 
interventions  instead  of  single 
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techniques  such  as  antimicrobial 
treatments.  They  said  these 
interventions  work  best  when  they  are 
tailored  to  species  and  pnxluct  hazards, 
individual  establishment  configurations, 
and  processing  methods.  Furthermore, 
some  commentera  cited  a  danger  that 
establishments  and  inspection 
peraonnel  would  focus  on  the  treatment 
function  itself  instead  of  brtiader  food 
safety  goals. 

FSIS  generally  agrees  with  these 
comments.  FSIS  has  concluded  that  its 
food  safety  goals  can  be  achieved  more 
effectively  and  more  efficiently  by 
requiring  HACCP-based  process  control 
combined  with  appropriate  performance 
criteria  and  standards  than  by 
mandating  specific  interventions,  such 
as  antimicrobial  treatments.  New 
technological  interventions  will  play  a 
significant  role  in  reducing  the  risk  of 
foodbome  illness  and  should  be 
adopted  as  part  of  an  overall  system  of 
HACCP-based  process  control.  FSIS 
expects  that  such  treatments  may  be 
used  by  establishments  to  meet  the 
process  control  performance  criteria  and 
pathogen  reduction  performance 
standuds  FSIS  is  adopting  in  this  final 
rule. 

A  few  commentera  opposed 
mandating  antimicrobial  treatments 
because  they  believed  their  use  would 
allow  for  correction  of  sloppy  carcass 
dressing  procedures.  These  commentera 
argued  that  antimicrobial  treatments, 
whether  mandatory  or  voluntary, 
emphasize  post-contamination  clean-up 
rather  than  prevention. 

FSIS  also  received  many  comments 
which  addressed  the  four  proposed 
antimicrobial  treatment  methods.  Many 
commentera  staled  that  FSIS  should  not 
restrict  establishments  to  these 
particular  antimicrobial  interventions. 

A  variety  of  commenters  addressed 
technology  issues  concerning  the 
proposed  treatment  methods 
themselves.  Many  said  that  too  few 
studies  have  been  conducted  to  show 
which  interventions  are  most  effective 
and  efficient  for  specific  pathogens 
associated  with  particular  species  in 
individual  slaughter  establishment 
configurations.  Some  argued  that  the 
studies  FSIS  cited  in  its  proposal  were 
too  narrow  and  did  not  adequately 
demonstrate  effectiveness.  They  said 
additional  studies  were  needed  to 
determine  the  practicalify,  efficacy,  and 
expense  of  various  antimicrobial 
treatments  in  commercial  settings.  In 
addition,  some  commenters  were 
concerned  that  insufficient  research  was 
available  on  whether  the  elimination  of 
competitive  micro  flora  would  allow 
uninhibited  growth  of  pathogenic 
bacteria. 


Individual  antimicrobial  techniques 
were  also  criticized.  For  example,  hot 
water  sprays  were  said  to  pose  dangera 
to  establishment  peraonnel  applying  the 
treatments  at  temperatures  necessary  for 
effectiveness.  Hot  water  sprays  raise 
carcass  temperatures  with  consequent 
melting  of  siu-face  fat  in  some  species, 
contribute  to  quality  defects  such  as 
change  in  product  color  and  partial 
cooking,  and  result  in  higher  energy 
costs.  Commentera  recognized,  however, 
that  hot  water  was  the  only  currently 
available  nonchemical  intervention  that 
could  be  implemented  at  comparatively 
low  cost.  Other  commentera  criticized 
lactic,  acetic,  and  citric  acid  solution 
sprays  because  they  have  low 
effectiveness  as  a  treatment  against  £. 
coll  0157:H7.  The  possible  carcinogenic 
effects  of  chlorine  were  also  mentioned, 
as  were  concerns  about  water  reuse  and 
possible  enviroiunenlal  effects  from 
spray  effluents. 

Commentera  also  suggested  a  variety 
of  alternative  antimicrobial 
interventions  that  could  be  used  by 
establishments.  These  interventions 
included  irradiation  and  radiation- 
emitting  electronic  devices  such  as  x- 
rays  and  linear  accelerators:  high-energy 
ultraviolet  light;  pulsed  light,  sonic, 
infrasonic.  and  ultrasonic  emitters: 
chemicals  such  as  copper  sulfate  in  the 
pentahydrate  form,  chlorine  dioxide, 
and  hydrogen  peroxide;  procedures 
such  as  pre-ev!sceration  washes,  water 
curtains,  counter  current  or  counter 
flow  scaldere.  the  Peroxi  bicarb  process, 
automatic  warm  fresh  water  rinses, 
ozonated  water,  steam  pasteurization, 
steam  vacuuming,  hot  wax  dipping,  and 
singeing. 

A  number  of  commentera  also 
suggested  that  FSIS  establish  protocols 
to  evaluate  various  forms  of 
antimicrobial  procedures  and 
treatments.  FSIS  could  then  publish  a 
regularly  updated  list  of  acceptable 
treatments  and  provide  guidelines  for 
their  use  in  a  commercial  setting.  It  was 
argued  that  this  process  would  give 
establishments  the  flexibility  to 
implement  any  interventions  they  deem 
necessary.  Othere  said  FSIS  should  set 
up  a  predetermined  protocol  for 
antimicrobial  agents  or  an  expedited 
review  process  for  new  technologies. 

FSIS  agrees  that  issues  of 
effectiveness,  product  and  worker 
safety,  product  quality,  interference 
with  inspection,  and  enviroiunenlal 
impact  can  be  raised  about  most  food 
safety  interventions,  including 
antimicrobial  treatments.  Therefore,  to 
facilitate  industry  development  of  new 
technologies.  FSIS  has  established  a 
process  that  will  fecilitate  this 
development. 


On  May  25. 1995.  FSIS  published  a 
notice  in  the  Federal  Register  (60  FR 
27714)  that  presented  guidelines  for 
preparing  and  submitting  experimental 
protocols  to  FSIS  for  use  by 
establishments  wishing  to  conduct  trials 
of  new  technologies  and  procedures.  In 
that  notice.  FSIS  confirmed  its  long- 
standing commitment  to  foster 
iimovative  technologies  and  procedures 
that  more  effectively  protect  meat  and 
poultry  products  from  microbiological 
and  other  hazards.  Specifically.  FSIS 
encouraged  the  development  of 
efficacious,  practical  and  manageable 
technologies  and  procedures  by 
establishments. 

FSIS  also  published  guidelines  (FSIS 
Directive  10.700.1)  for  establishments  to 
use  for  submitting  written  proposals  and 
protocols  to  FSIS  for  approval  to 
conduct  experiments.  Agency  approval 
is  required  in  cases  where  the  intended 
technology,  procedure  or  process  may 
affect  (1)  product  safety  or  lead  to 
economic  adulteration,  (2)  worker 
safety,  (3)  environmental  safety,  or  (4) 
inspection  procedures. 

Similarly.  FSIS  published  a  proposed 
rule  in  the  Federal  Register  (60  FR 
-  67459;  December  29,  1995)  that  vrill 
facilitate  the  review  and  approval  of 
substances  intended  for  use  in  or  on 
meat  and  poultry  products.  Under  the 
proposed  procedures,  FSIS  would  no 
longer  issue  its  own  regulations  listing 
substances  it  finds  suitable  for  use  in 
meat  and  poultry  products.  Instead, 
FDA's  regulations  would  specify 
whether  a  substance  approved  for  use  in 
foods  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  may  be  used  in  or  on  meat 
or  poultry  products. 

Many  conunentere  staled  that 
antimicrobial  interventions  should  be 
permitted  at  any  stage  in  the  slaughter 
process:  live  animal,  pre-hide  removal, 
pre-  or  post-carcass  wash,  pre-  or  post- 
chill,  or  just  prior  to  fabrication. 

Some  commentera  argued  that  the 
proposed  treatments  would  seriously 
compromise  the  Kosher  ritual  salting 
process,  while  othera  said  the 
interventions  would  conflict  with 
Confucian  and  Buddhist-style  poultry 
prepared  for  religious  rites. 

A  number  of  commenters  questioned 
the  relationship  between  FSIS's  policy 
on  zero  tolerance  for  fecal 
contamination  and  its  antimicrobial 
treatment  proposal.  In  particular,  they 
were  concerned  about  where  in  the 
process  zero  tolerance  would  be 
measured. 

Finally,  several  commentera  requested 
a  practical  definition  of  "feces"  as  a 
means  to  resolve  disagreements  between 
inspectora  and  establishment  personnel 
about  trimming  contamination. 
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Cooling  and  Chilling  Hequirements  for 
Raw  Meat  and  Poultry 

FSIS  proposed  that  establishments 
slaughtering  livestock  be  required  to 
chill  carcass  surfaces  and  hot-boned 
meat  to  50»F  (10°C)  within  5  hours  and 
then  to  40"F  (4.4*C)  within  24  hours  of 
slaughter  or  meal  and  bone  separation. 
Chilling  of  meat  products  such  as  liver 
and  cheek  meat  would  have  been 
required  to  begin  within  one  hour  of 
removal  bom  a  carcass.  The  proposed 
rule  also  would  have  changed  existing 
poultry  chilling  requirements  (S  381.66) 
to  be  comparable  with  those  proposed 
for  meat.  Chilling  would  have  been 
required  unless  the  raw  product  was 
going  directly  from  slaughter  to  heat 
processing. 

The  proposal  also  would  have 
required  that  establishments  mniTHain 
raw  meat  and  poultry  products  at  an 
internal  temperature  of  40*F  or  below 
while  in  the  establishment  and  before 
release  into  commerce.  Raw  products 
not  chilled  in  accordance  with  the 
requirements  would  have  required 
further  processing  to  kill  pathogens  or 
would  be  condemned. 

Lastly,  the  proposal  would  have 
required  each  establishment  handling 
raw  product  to  have  a  written  plan  for 
temperature  controls  and  monitorinfl 
and  make  monitoring  records  avaUaole 
to  FSIS  upon  request. 

The  proposed  rule  was  based  on  good 
manufacturing  practices  generally 
prevalent  in  the  industry.  FSIS's 
position  was  that  temperature  controls, 
which  are  known  to  prevent  bacterial 
growth,  are  an  accepted  part  of  current 
industry  practices,  are  already  required 
by  regulation  for  poultry  carcasses,  and 
should  be  mandated  for  all  raw  product 
to  minimize  the  possibility  that  raw 
products  leaving  official  establishments 
bear  significant  levels  of  pathogenic 
microorganisms. 

Commentere  generally  supported  the 
concept  that  establishments  should  be 
required  to  chill  raw  product  as  a  means 
of  minimizing  the  growth  of  harmful 
bacteria.  Some  commenters  supported 
the  time  and  temperature  requirements 
as  proposed.  Others  argued  that  the 
specific  time  and  temperature 
combinations  in  the  proposed  rule  were 
unduly  restrictive  and  unworkable.  A 
number  of  commenters  advocated 
"more  realistic"  cooling  requirements 
that  take  into  consideration 
establishment  and  product  variety, 
different  processing  operations,  and 
diverse  shipping  and  receiving 
operations.  These  commenters 
supported  the  use  of  independent 
"process  authorities  '  to  advise 
establishments  on  cooling  carcasses  and 


other  nw  products.  Some  suggested  that 
the  proposed  chilling  requirements 
should  be  recast  as  guidelines. 

Many  conunenters  questioned  the 
need  for  any  regulatory  requirements  for 
chilling  and  esaerted  that  it  was 
conceptually  at  odds  with  the  proposed 
HAOCP  provisions.  They  recommended 
that  FSIS  defer  any  regulation  on 
chilling  because  establishments  would 
have  to  address  chilling  as  part  of  their 
HACCP  plans. 

Some  commenters  raised  concerns 
about  the  scientific  basis  of  the 
proposed  time  and  temperature 
requirements.  Tbey  asserted  that  the 
cooling  requirements  would  not  result 
in  any  demonstrable  improvement  in 
food  safety  because  they  were  not  based 
on  scientifically  valid  data.  A  number  of 
commenters  said  that  the  proposed  time 
and  temperature  requirements  were 
simply  not  achievable  by  the  beef 
industry  due  to  the  large  size  of  beef 
carcasses.  Also,  they  said  that  these 
carcass  cooling  requirements  might 
change  meat  quality  attributes  such  as 
product  texture  and  palatability. 

Many  commenters  asserted  that 
FSIS's  regulatory  focus  and  the 
economic  burdens  are  placed  entirely 
on  establishments  when,  these 
commentere  argue,  a  large  proportion  of 
foodbome  illnesses  are  caused  by 
temperature  abuse  and  other 
mishandling  of  raw  products  after  tbey 
leave  the  establishment 

Many  commenters  expressed  concern 
about  risks  to  employees'  health  that 
could  result  from  employees  working 
continuously  in  a  colder  enviroiunant. 
They  cited  worker  safety  studies 
showing  many  human  physical  ailments 
are  created  or  aggravated  by  cold 
ambient  temperatures.  WoriLer  safety 
was  also  dted  as  an  issue  on  the 
grounds  that  the  difficulty  of  handling 
and  cutting  meat  at  such  cold 
temperatures  increases  the  potential  for 
acddenls  and  injuries. 

Some  ctHnmenters  noted  that  FSIS  did 
not  specify  how  the  equivalence  of 
alternative  procedures  could  be 
established.  In  addition,  some  suggested 
specific  alternative  methodologies  they 
thought  would  provide  equivalent 
procedures,  suoi  as  cooling  with  dry 
ice,  CO},  or  nitrogen.  Others  either  did 
not  approve  of  using  any  alternative 
chilling  process  or  wanted  them  to  be 
included  in  the  fmal  rule. 

Some  commenters  questioned  the 
rationale  for  proposing  identical 
requirements  for  meal  and  poultry.  They 
said  that  using  the  same  set  of 
requirements  for  all  species  bils  to  take 
into  account  the  variation  in  carcass 
size. 


Commenters  from  small  businesses 
said  they  did  not  have  the  cooling 
capacity  to  comply  with  the  proposed 
requirements,  and  that  the  cost  of 
expanding  facilities,  obtaining  the 
necessar>'  refiigeration  equipment,  and 
retaining  quantities  of  carcasses  long 
enough  to  chill  them  to  Vf?  before 
shipping  was  prohibitive. 

Oliier  commanters  said  the  time  and 
temperature  requirements  conflicted 
with  religious,  cultural,  and  ethnic 
practices.  For  example,  there  are  ethnic 
markets  for  "hot  pork,"  whereby  hogs 
are  slaughtered  and  delivered  directly  to 
customers  for  preparation  and 
consumption  with  little  or  no 
intervening  chilling.  A  similar  process 
is  used  with  lamb,  goat,  and  beef  for 
Moslem  customers.  Some  commentere 
asserted  that  the  proposed  requirements 
also  conflict  with  and  preclude  the 
Kosher  prxx»ss  of  ritual  salting  of 
poultry. 

Commentere  also  were  concerned  that 
carcasses  that  are  processed  in  one 
establishment  and  shipped  to  another 
establishment  for  immediate  fiirther 
processing  or  directly  to  an  off-site 
cooling  facility  would  have  to  meet 
carcass  cooling  requirements. 

Questions  were  raised  about  the 
disposition  of  products  that  did  not 
meet  temperature  requirements. 
Concern  was  expressed  about  the 
possible  condemnation  of  large 
quantities  of  product  based  on  slight 
deviations  from  temperature 
requirements  that  would  not  by 
themselves  jeopardize  food  safety. 

A  number  ofcommentere  addrnsad 
the  proposed  shipping  temperature 
requirements.  Many  assertml  that 
temperature  variation  during  shipping  is 
a  significant  problem.  Several 
commenters  asked  about  their  liability 
for  product  after  it  has  left  their  custody 
and  is  found  later,  e.g.,  at  a  warehouse 
or  retail  establishment,  to  have  been 
subjected  to  temperature  abuse  or  other 
mishandling.  Related  comments  stated 
that  time  and  temperature  cgntrols  were 
important  at  all  stages  of  food 
production,  espedsJly  at  retail,  and 
should  be  more  of  a  focus  of  FSIS's 
regulatory  overaight. 

A  few  commentere  expressed  concern 
about  the  burden  of  preparing  a  written 
plan  and  the  proposed  recordkeeping 
requirements. 

After  reviewing  the  comments.  FSIS 
agrees  that  the  proposed  regulations  on 
this  issue  should  not  be  promulgated  at 
this  time.  FSIS  is  persuaded  that  the 
complexity  and  variety  of  acceptable 
chilling  practices  now  in  use  make  the 
proposed  prescriptive  time  and 
temperature  requirements  unduly 
burdensome  and  impractical.  FSIS 
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intends  to  seek  an  alternative  that  will 
not  conflict  with  Kosher  or  other 
religious,  cultural,  or  ethnic  practices 
that  do  not  present  food  safety  hazards 
to  consumers.  FSIS  has  concluded  that 
its  food  safety  objectives  may  be 
achieved  more  effectively  by  regulatory 
means  other  than  those  proposed. 

Nevertheless,  FSIS  continues  to 
believe  that  prompt,  thorough  chilling 
of  carcasses  and  raw  meat  and  poultry 
products  by  slaughtering  establishments 
is  necessary  to  minimize  consumers' 
exposure  to  pathogenic  microorganisms. 
Cooling  of  carcasses  is  generally 
acknowledged  to  be  an  essential 
component  of  any  establishment's 
processing  controls  for  safe  food 
production. 

FSIS  agrees  with  those  commenters 
who  slated  that  keeping  raw  products 
cooled  after  they  leave  the 
establishment,  during  transportation, 
storage,  distribution,  and  sale  to 
consumers,  is  essential  if  growth  of 
pathogenic  microorganisms  on  raw 
products  is  to  be  prevented.  This  is 
consistent  with  FSIS's  farm-to-table 
food  safety  strategy. 

Instead,  FSIS  believes  that  the  best 
way  to  regulate  in  this  area  would  be  by 
having  as  a  performance  standard  a 
maximum  temperature  for  products 
being  shipped  into  commerce,  and  at 
which  raw  products  in  commerce  must 
be  maintained.  This  standard  would  be 
applicable  to  all  persons  who  handle 
such  product  before  the  product  reaches 
the  consumer.  FSIS  believes  that  there 
are  at  least  two  possible  temperatures 
for  this  purpose. 

A  mandatory  temperature  of  41*F 
would  provide  a  large  margin  of  safety 
against  the  multiplication  of  pathogenic 
bacteria,  which  generally  will  not 
multiply  at  temperatures  below  50''F.  It 
is  similar  to  the  maximum  temperature 
of  40°F  originally  proposed  by  FSIS  and 
recommended  in  Agriculture  Handbook 
No.  412.  It  is  also  the  same  temperature 
as  that  specified  in  the  Food  and  Drug 
Administration's  current  model  Food 
Code  which  is  offered  for  adoption  by 
States  and  other  government  entities 
with  jurisdiction  over  food  service, 
retail  food  stores  and  food  vending 
machine  operations. 

Alternatively,  a  temperature  of  45*F 
would  still  provide  a  margin  of  safety 
and  also  is  that  required  in  FDA's 
current  Good  Manufacturing 
Regulations  for  refrigerated  foods 
generally.  It  also  would  comport  with 
the  temperature  established  for  raw 
product  in  commerce  by  the  European 
Union.  That  temperature  is  increasingly 
accepted  as  a  standard  for  raw  product, 
storage  and  transportation  by  other 


coimtries  and  appean  to  be  an  emerging 
standard  for  international  trade. 

FSIS  could  supplement  the  shipping/ 
storage  temperature  regulations  with 
guidelines,  including  recommended 
criteria  for  microorganisms,  that  would 
provide  purchasers  and  vendors  in 
commerce  additional  means  by  which  to 
determine  whether  products  bear  a  level 
of  bacteria  indicative  of  temperature 
abuse  and,  therefore,  are  likely  to  bear 
levels  of  pathogenic  microorganisms 
that  could  be  associated  with  foodbome 
illnesses. 

FSIS  has  concluded  that  development 
of  such  a  performance  standard  requires 
that  it  obtain  additional  information  and 
engage  in  further  rulemaking.  Therefore, 
FSIS  will  extend  and  expand  this 
rulemaking  proceeding  on  the  issue  of 
cooling  raw  meat  and  poultry  products. 
FSIS  will  consider  alternatives  to  the 
specific  time  and  temperature 
requirements  it  proposed,  including 
performance  standards  governing 
cooling  during  transportation  and 
storage  of  raw  meat  and  poultry, 
probably  in  the  form  of  a  maximum 
temperature  for  transporting  and 
holding  such  product. 

As  the  next  step  in  its  proceedings  on 
this  topic,  FSIS  plans  to  hold  a  public 
conference  to  gather  further  information 
on  the  many  technical  and  practical 
issues  raised  in  the  comments  as  well  as 
on  possible  alternatives  to  the  proposal 
which  will  be  outlined  in  the  Agency's 
announcement  of  the  conference. 

International  Trade 

The  inspection  statutes  require  that 
meat  and  poultry  products  imported 
into  the  United  States  be  produced 
under  an  inspection  system  equivalent 
to  the  U.S.  inspection  system. 

A  large  number  of  conunenters 
requested  that  FSIS  clarify  how  it  will 
determine  the  "equivalence"  of  foreign 
inspection  systems  following  HACCP 
implementation.  Commenters 
questioned  exactly  how  FSIS  will 
determine  foreign  system  equivalency 
regarding  HACCP  systems.  Further, 
some  conunenters  asserted  that 
requiring  foreign  equivalency  with  the 
U.S.  HACCP  system  could  create 
problems  in  foreign  trade  if  HACCP 
•implementation  in  the  United  States 
causes  some  foreign  inspection 
programs  previously  designated 
"equivalent"  to  lose  that  designation. 

Foreign  countries  with  establishments 
exporting  to  the  United  States  must 
establish  inspection  system 
requirements  "equivalent  to"  U.S. 
requirements.  This  means  that  all 
foreign  meat  and  poultry  establishments 
that  export  meat  to  the  United  States 
must  operate  HACCP  systems  or  process 


control  systems  "equivalent  to"  HAOCP. 
They  must  also  adopt  equivalent 
performance  standards. 

The  components  of  FSIS's  current 
import  inspection  system  will  not 
change.  As  part  of  the  evaluation  of  the 
laws,  policies,  and  administration  of  the 
inspection  system  of  any  foreign 
country  eligible  to  export  meat  or 
poultry  products  into  the  United  States, 
FSIS  will  assess  the  status  of  HACCP— 
or  equivalent  process  control  system- 
implementation  in  that  country.  This 
assessment  will  include  on-site  reviews 
of  individual  establishments, 
laboratories,  and  other  facilities  within 
the  foreign  system.  The  "equivalency" 
of  foreign  inspection  will  be  determined 
at  this  stage. 

Further,  when  theSe  regulations  are 
implemented,  the  import  inspection 
system  will  continue  to  include  port-of- 
entry  inspection  by  FSIS  inspectors  to 
verify  the  effectiveness  of  foreign 
inspection  systems.  All  countries 
exporting  raw  products  to  the  United 
States  must  develop  and  implement 
performance  standards  that  are 
equivalent  to  the  pathogen  reduction 
performance  standards  for  Salmonella. 
They  must  also  be  able  to  demonstrate 
that  they  have  systems  in  place  to  assure 
compliance  with  the  standards. 

As  of  January  1.  1995,  1.395 
establishments  in  36  countries  were 
certified  to  export  meal  or  poultry 
products  to  the  United  Stales.  Canada, 
with  599  establishments:  Denmark,  with 
125:  Australia,  with  111  establishments: 
and  New  Zealand,  with  94 
establishments,  accounted  for  Iwo- 
thirtls  of  those,  which  were  collectively 
the  source  of  85  percent  of  the  2.6 
billion  pounds  of  product  imported  into 
the  United  States  during  1994.  Canada, 
Deiunark,  Australia,  and  New  Zealand 
are  currently  developing  HACCP 
systems. 

Most  of  the  comments  concerning  the 
impact  on  exports  dealt  with  the 
proposed  requirement  for  antimicrobial 
treatment  of  U.S.  product  and  the 
proposed  exemption  for  exported 
product.  That  proposed  requirement 
raised  particular  concerns  because  the 
European  Union  member  states  and 
Canada  restrict  the  use  of  certain 
antimicrobials  on  meat  and  poultry 
cart»sses. 

A  number  of  commenters  died  the 
fact  that  a  proposed  exemption  would 
be  ineffective  because  establishments 
cannot  segregate  treated  product  from 
untreated  product.  Commenters  said 
this  occurs  because  antimicrobial 
treatments  are  performed  on  whole 
carcasses,  while  most  meal  and  poultry 
is  exported  in  parts.  This  condition,  the 
commenters  argued,  would  cause 
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Bgnificant  opemtional  difficulty  to 
<iirt«hli«hnients  that  wan  requind  to 
sepaiate  product  that  had  and  had  not 
bean  treated,  as  well  as  inventory 
management  probleina.  This 
requirement  might  also  result  in  an 
artificial  trade  hairier  with  countries 
such  as  Canada,  which  restrict  use  of 
certain  antimicrobial  treatments. 
Suggestions  were  made  that  FSIS  should 
obtain  Codex  support  and  acceptance 
for  the  proposed  antimicrobial 
interventions  as  a  means  to  overcome 
international  objections  to  their  use.  The 
Agency's  decision  not  to  mandate 
antimicrobial  treatments  largely  negates 
these  concerns.  FSIS  will  continue  to 
work  within  Codex  and  in  its  bilateral 
relations  with  major  trading  partnera  to 
ensure  that  the  scientific  basis  for  food 
safety  practices  in  the  U.S.  are 
understood  and  accepted. 

The  final  rule  will  aflect  U.S.  exports 
only  if  an  establishment  has  difficulty 
meeting  the  new  microbial  performance 
standards  without  using  an 
antimicrobial  treatment.  FSIS  is  aware 
that  altenutive  technologies  now 
available  can  fiicilitata  international 
trade.  For  example,  public  comments 
indicated  that  trisodium  phosphate  is 
approved  for  use  in  Canada  and  the 
United  Kingdom,  and  is  being 
considered  by  the  European  Union, 
Australia,  and  New  Zealand.  Steam 
vacuum  systems  consUtule  an  improved 
technology  for  establishments  exporting 
beef  and  porfc  products. 

Recordkeeping  and  Record  Retention 

FSIS  notes  that  recordkeeping 
requirements  and  record  retention 
periods  for  sanitation  SOP'a. 
microbiological  testing,  and  HACCP  are  . 
found  in  416.12.  310.25(b)(4),  and 
381.94(b)(4),  and  417.5,  respectively. 
The  proposed  amendments  to  sections 
320.1,  320.3, 381.175,  and  381.177  v«re 
intended  to  continue  FSIS'  practice  of 
cross-referencing  recordkeeping 
requirements  in  §§  320.1.  320.3. 
381.175.  and  381.177.  FSIS  has 
determined  that  it  is  unnecessary  to 
amend  these  sections  at  this  time, 
especially  in  view  of  its  ongoing  efforts 
to  simplify,  consolidate,  and  streamline 
the  meat  and  poultry  inspection 
regulations. 

Finished  Product  Standards  for  Poultry 


FSIS  proposed  to  remove  the  feces 
nonconformance  spedficabon  bom  the 
poultry  finished  product  standards 
regulations  (S  381.76,  Table  1).  That 
change  in  the  poultry  products 
inspection  regulations  is  being  effected 
not  in  this  final  rule  but  in  the 
forthcoming  final  rule,  "Enhanced 


Poultry  Inspecdon:  Revision  of  Finished 
Product  Standard*  with  Respect  to  Fecal 
Contamination,"  Docket  No.  94-OlBF. 

VL  Bcanomic  Impact  Analysis  aad 

Kieiiiillte  Oiueia 

Executive  Order  13886 

This  rule  has  bean  determined  to  be 
economically  significant  and  was 
reviewed  by  OMB  under  Executive 
Order  12866. 

HAOCP-based  Regulatory  Pro^im 
Produces  Net  Benefit  to  Society 

FSIS  has  prepared  a  Final  Regulatory 
Impact  Assessment  (FRIA)  that 
evaluates  the  costs  and  benefits  of  a 
mandatory  HACCP-based  program  for 
all  meat  and  poultry  establishments 
under  inspection.  'The  FRIA  concludes 
that  mandating  HACCP  systems  will 
lead  to  potential  benefits  that  far  exceed 
industry  implementation  and  operating 
costs. 

The  20-year  industry  costs  of 
implementing  the  HACCP-based 
regulatory  program  are  estimated  to  be 
$968  to  Sl.ise  million.  The  20-year 
costs  to  the  govemiiient  are  estimated  at 
$56.5  million.  FSIS  estimated  that  the 
proposed  ride  would  have  20-year  costs 
of  $2.2  billion  dollars.  The  costs  from 
the  Preliminary  Regulatory  Impact 
Analysis  (PRIA)  are  not  directly 
comparable  to  costs  estimated  for  the 
final  rule.  The  proposed  rule  had  a 
larger  number  of  explicit  regulatory 
requirements.  The  PRIA  focused  on 
estimating  the  predictable  costs  of 
meeting  those  requirements  and 
included  an  implicit  assumption  that 
compliance  with  the  proposed 
requirements  would  assure  compliance 
with  pathogen  reduction  objectives.  In 
contrast,  the  final  rule  allows  for  greater 
flexibility  in  meeting  the  pathogen 
reduction  standards,  but  also  outlines  a 
more  rigorous  enforcement  strategy. 
Thus  for  the  FRIA,  it  was  necessary  to 
develop  separate  cost  estimates  for  the 
potential  costs  of  meeting  the  new 
pathogen  reduction  performance 
standards  for  Salmonella.  Modifications 
incorporated  into  the  final  rule  have 
both  reduced  the  total  estimated  costs 
and  redistributed  costs  in  a  way  that 
reduces  the  relative  burden  on  smaller 
establishments. 

Both  the  preliminary  and  fiiul 
analysis  identify  a  potential  public 
health  benefit  of  $7.13  to  $26.59  billion, 
tied  to  eliminating  the  contamination  by 
four  pathogens  that  now  occun  in  meat 
and  poultry  estabUshments.  These  four 
pathogens  include  the  three  most 
common  enteric  pathogens  of  animal 
origin:  Campylobacter  jejuni/coli.  E.  coli 
Ol57:H7,  Salmonella  and  one 


enviroiynental  pathogen  Listeria 
monocytogenes.  The  potential  benefit 
estimate  is  tied  to  the  minimization  of 
risk  from  the  90  percent  of  these 
pathogens  that  are  estimated  to 
contaminate  meat  and  poultry  during 
slaughter  and  dressing  procedures.  'The 
remaining  10  percent  of  contamination 
is  estimated  to  occur  after  the  product 
leaves  the  manufacturing  sector.  The 
link  between  regulatory  effectiveness, 
where  effectiveness  refere  to  the 
percentage  of  pathogens  eliminated  at 
the  manufacturing  stage,  and  health 
benefits  is  the  assumption  that  a 
reduction  in  pathogens  leads  to  a 
proportional  reduction  in  foodbome 
illness.  The  hi^  and  low  range  for 
potential  benefits  occtus  because  of  the 
current  imcartainty  in  the  estimates  of 
the  number  of  cases  of  foodbome  illness 
and  death  attributable  to  pathogens  that 
enter  the  meat  and  poultry  supply  at  the 
manufacturing  stage. 

The  benefits  analysis  in  the  FRIA 
concludes  that  there  is  insufficient 
knowledge  to  predict  with  certainty  the 
effectiveness  of  the  rule,  where 
effectiveness  refere  to  the  percentage  of 
pathogens  eliminated  at  the 
manufacturing  stage.  Without  specific 
predictions  of  effbctiveness,  FSIS  has 
calculated  projected  health  benefits  for 
a  range  of  effectiveness  levels.  For 
example,  if  the  HACCP-based  program 
can  reduce  the  four  pathogens  by  50 
percent  and  that  reduction  leads  to  a 
proportionate  reduction  in  foodbome 
illness,  the  projected  benefits  range  from 
$3.6  to  $13.3  billion,  which  is  half  the 
potential  benefit  estinute  of  $7.13  to 
$26.59  billion. 

If  the  low  potential  benefit  estimate  is 
correct,  the  analysis  shows  that  the  new 
HACCP-based  program  must  reduce 
pathogens  by  15  to  17  percent  before 
benefits  outweigh  projected  costs.  If  the 
high  estimate  is  the  correct  estimate,  the 
new  program  needs  to  reduce  pathogens 
by  only  4  to  5  percent  to  generate  net 
societal  benefits.  While  there  were  a 
large  number  of  comments  relating  to 
the  effectiveness  estimates  in  the  PRIA, 
there  were  no  comments  that  claimed  or 
impUed  that  HACCP  would  not  reduce 
pathogens  at  levels  necessary  to  produce 
net  societal  benefits.  The  requirements 
of  the  final  rule  are  organized  around 
the  following  three  components: 

•  The  requirement  that  all  inspected 
establishments  develop  and  impmnent 
HAOCP  programs  Insed  on  the  seven 
recognized  principles  of  HACCP. 

•  The  requirement  that  all  inspected 
establishmeDts  develop  and  implement 
Sanitation  SOP's. 

•  The  requirements  that  all  establishments 
that  slaughter  cattle,  swine,  chickens  or 
turkeys  implement  a  microbial  sampling 
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program  using  £.  coli  (generic)  as  a  roeasuie 
of  control  of  slaughter  and  sanitary  dressing 
procedures  and  thai  all  establishments  that 
slaughter  cattle,  swine,  chickens  or  turkeys  or 
produce  raw  ground  product  &om  these 
animals  or  birds  meet  new  pethogen 
reduction  performance  standards  for 
Salmonella. 

The  proposal  and  final  rule  can  be 
viewed  as  two  scenarios  for 
implementing  a  mandatory  HACCP- 
based  regulatory  program.  While  it's  not 
possible  to  compare  the  benefits  of  these 
two  options,  the  FRIA  does  present  a 
comparison  of  the  costs. 

Table  5  summarizes  the  estimated 
costs  for  both  the  proposal  and  final  rule 
by  individual  regulatory  component  As 
mentioned  above,  the  costs  are  not 
directly  comparable  because  the 
regulatory  components  have  changed. 
Table  5  shows  that  all  costs  have  biaen 
eliminated  for  the  components  of  time- 
and-tempereture  requirements  and 
antimicrobial  treatments.  Ho%vever,  the 
discussion  of  potential  costs  in  the  FRIA 
recognizes  that  some  establishments 
may  use  antimicrobial  treatments  to 
help  meet  the  pathogen  reduction 
performance  standards  for  Salmonella. 
Other  establishments  may  impose 
temperature  limits  to  help  control 
Salmonella  growth. 

Table  S  includes  the  final  cost 
estimate  for  generic  B.  coli  sampling  in 
slaughter  establishments  under  the 


regulatory  component  for  microbial 
testing,  llie  costs  for  required  microbial 
sampling  have  decreased  substantially 
bom  the  proposal. 

In  the  FRIA,  FSIS  increased  or  added 
a  cost  estimate  for  four  regulatory 
components.  First,  based  on  comments, 
FSIS  added  costs  for  recurring  training 
to  account  for  the  fact  that  employee 
turnover  will  sometimes  require 
establishments  to  train  additional 
employees.  Second,  FSIS  also  added  a 
minimal  cost  for  atmual  reassessment  of 
HACCP  plans,  although  the  Agency 
believes  that  reassessment  will  be 
negligible  for  estabUshments 
successfully  operating  HACCP  systems. 
Third,  FSIS  has  increased  the  estimated 
cost  for  HACCP  plan  development.  The 
estimate  for  this  cost  was  increased  after 
reviewing  pubUc  comments  and 
assessing  the  overall  impact  on  plan 
development  costs  of  decisions  to 
eliminate  time-and-temperature  and 
antimicrobial  treatment  requirements 
prior  to  HACCP  implementation. 
Finally,  the  Agency  recognizes  that 
some  establishments  will  have  difficulty 
meeting  the  new  performance  standards 
for  Salmonella  and  that  implementing 
sanitation  SOP's  and  HACCP  plans  will 
not  always  assure  sufficient  pathogen 
reduction.  The  FRIA  has  developed  two 
scenarios  that  lead  to  low  and  high  cost 
estimates  related  to  potential  actions 


that  establishments  might  undertake. 

Such  actions  include  both  process 
modifications  to  reduce  pathogens  end 
the  implementation  of  Salmonella 
testing  programs  to  assure  compliance 
with  the  new  performance  standartls. 

As  shown  in  Table  5,  the  two 
scenarios  developed  in  the  FRIA  lead  to 
a  range  in  cost  estimates  of  SS5.5  to 
$243.5  million  to  comply  with  the  new 
pathogen  reduction  standards  for 
Salmonella.  The  FRIA  recognizes  that 
the  performance  criteria  for  generic  £. 
coil  also  create  a  set  of  potential  costs 
for  slaughter  establishments.  A  line  fw 
these  costs  is  shown  in  Table  5  along 
with  the  entry  that  these  costs  were  not 
separately  quantified. 

As  discussed  in  the  FRIA,  the 
anticipated  actions  to  comply  with  the 
generic  £.  coli  criteria  are  the  same  as 
the  anticipated  actions  to  comply  with 
the  standards  for  Salmonella.  FSIS  has 
concluded  that  if  the  low  cost  scenario 
for  Salmonella  compliance  proves  to  be 
more  accurate,  than  the  Agency  would 
expect  to  see  some  compliance  costs  for 
the  generic  £.  coJi  performance  criteria. 
If  the  high  cost  scenario  is  correct,  then 
the  compUance  actions  taken  to  assure 
compliance  with  the  Salmonella 
standards  should  also  assure 
compliance  with  the  generic  £.  coli 
criteria. 


Table  5.— Comparison  of  Costs— Proposal  to  Final 

IS  MiScns— Present  value  of  20-year  costs] 


ReguMory  component 


I.  Sanitation  SOP's  . 


II.  Timen'empefature  Requirements _. 

IIL  Antimicrobial  Treatments  _ 

IV.  Micro  Testing  — 

V.  Compliance  With  Salmonella  Standards  ~. 

Compiance  witti  genetic  E.  col  criteria 

VI.  HACCP 

Pten  DevelopmenI - 

Annual  Plan  Raassessment . 


Recordceaping  (Recofdkig,  Reviawing  and  Storing  Data) . 
IniHai  TiaMng . 


Recurring  Training  .. 
VII.  AddWonal  Oveitim* 


Subtotal— Industry  Coats . 
VIII.  FSIS  Coals  


ToM. 


ITS-Q- 

45.5  

51.7  

1.396.3«  

Not  SeparaMy  EsttnaMdc 
Not  AppicaUs 


35.7  . 
OX) 

466.4  . 
24.2  _ 

ao  -_. 

20.9  ... 


2.206.6 
28.6'  .... 


2,2352 


Rnal 


171.9 

0.0 

0.0 

174.1 

56.5-243.5 

Not  Seperaialy  Estnalad 

54.8 

89 

440.5" 

22.7' 

22.1' 

173« 


968.0-1,156.0 
56.5 


1,024.5-1212.5 


etesSmale  0IS175.9  million  isDaseoon  an  enecoveoaie  oiMuoays  anerpuDiicauon. 

I  prelinWnry  analysis  was  based  oo  ttw  premise  that  microtiial  teaing  would  be  expanded  to  cover  al  meat  and  poiitry  processmj  an« 

'  Inylemenlalion.  The  proposed  nile  only  required  sainpling  tor  arises  and  raw  gromd  product  Thus,  the  cost  estmate  ol  $1,396.3 


•The  preliiTsnary  analysis  incioded  a  higher  cost  estimate  tor  sanitation  SOP's  ($267  8  million)  that  resiAad  because  ol  a  progranvnng  error. 
The  cost  esSmale  ol  $175.9  million  is  tiased  on  an  ettective  date  o(  90  days  alter  putilication. 

"Thef  ..^.  .     - 

UACCP i  

miiioriwaa'htahw  Sin  me  acLaTcostol  the  ptopoaed  sainpling  teq^^  ^      ^    ^         ^ ..    ,_, _. 

'The  preMnwy  atalyais  accouaMJ  lor  some  of  the  cost  of  complying  wi«i  the  new  standards  ufider  the  lagiiatory  ccnvone^ 

mg.  wbrnicrablal  iaalmanb.  and  nme  and  temperature  raquiremams. 
<  These  coats  are  aUgtHty  (Mareni  from  the  proposal  because  of  changes  in  the  implemenlaiion  schsckae. 
•FSIS  added  ooBia  lor  reeuTing  training  based  on  the  review  of  public  comments.  ^.,„^  _,„ 

'Based  on  current  ealimaM*  tar  the  cost  of  training,  inspector  upgrades,  and  $0.5  n»on  for  annual  HACCP  venlicalion  testing. 
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Marksf  Failure  Justifies  Regulation  of 
Pathogens 

Since  all  raw  meat  and  poultry 
products  contain  microorganisms  that 
may  be  pathogens,  raw  food 
unavoidably  entails  some  risk  to 
consumers  of  pathogen-exposure  and 
foodbome  illness.  The  presence  and 
level  of  this  risk  cannot  be  determined 
by  a  consumer  since  pathogens  are  not 
visible  to  the  naked  eye.  The  societal 
impact  of  this  food  safety  information 
deficit  is  a  lack  of  accountability  for 
foodbome  illnesses  caused  by 
pathogenic  microorganisms.  Consumers 
often  cannot  trace  a  transitory  illness  to 
any  particular  food  or  even  be  certain  it 
was  caused  by  food.  Thus,  food  retailers 
and  restaurateurs  are  generally  not  held 
accountable  by  their  customers  for 
selling  pathogen-contaminated  products 
and  they,  in  turn,  do  not  hold  their 
wholesale  suppliers  accountable  either. 

This  lack  of  marketplace 
accountability  for  foodbome  illness 
means  that  meat  and  poultry  producers 
and  processors  have  little  incentive  to 
inciu'  extra  costs  for  more  than  minimal 
pathogen  controls.  The  widespread  lack 
of  information  about  pathogen  sources 
means  that  business  at  every  level  from 
hrm  to  final  sale  can  market  unsafe 
products  and  not  suffer  legal 
consequences  or  a  reduced  demand  for 
their  product. 

The  science  and  technology  required 
to  reduce  meet  and  poultry  pathogens  is 
well  established,  readily  available,  and 
commercially  practical.  FSIS  has 
concluded  that  the  lack  of  consumer 
information  about  meat  and  poultry 
product  safety  and  the  absence  of 
adequate  incentives  for  industry  to 
provide  more  than  minimal  levels  of 
processing  safety  represents  a  market 
failure  requiring  Federal  regulatory 
intervention.  The  present  combination 
of  market  regulation  and  industry  self- 
policing  has  not  resolved  increasingly 
apparent  problems  with  meat  and 
poultry  pathogens.  Doctunented  cases  of 
foodbome  illiiess  each  year,  some  of 
which  have  resulted  in  death,  represent 
a  public  health  risk  that  FSIS  has 
determined  to  be  unacceptable.  A 
comprehensive  Federal  regulatory 
program  is  the  only  means  available  to 
society  for  lowering  foodbome  pathogen 
risks  to  an  acceptable  level.  FSIS  further 
concludes  that  a  mandatory  HACCP 
regulatory  program  is  the  only  means  to 
attain  this  goal. 

Regulatory  Alternatives 

After  considering  broader  regulatory 
approaches  including  market  incentives 
and  voluntary  industry  standards,  FSIS 
has  determined  that  eSective  process 


control  is  needed  throughout  the  meat 
and  poultry  industry  in  order  to 
minimize  pathogen  contamination  of 
food  products  and  lower  the  risk  of 
subsequent  foodbome  illness. 

FSIS  examined  the  following  seven 
process  control  approaches  before 
determining  that  mandatory  HACCy 
was  the  most  effective  means  for 
industry  to  eliminate  pathogens  in  meat 
and  poultry: 

•  Status  quo 

•  Intensify  present  inspection 

•  Voluntary  HA(XP  r^ulatory 
program 

•  Mandatory  HACCP  regulation  with 
exemption  for  small  businesses 

•  Mandatory  HACCP  regulation  only 
for  ready-to-eat  products 

•  Modified  HACCP— negative  records 
only 

•  Mandatory  HACCP  for  all 
establishments 

Each  of  these  seven  alternatives  was 
assessed  using  the  following  five 
effectiveness  factors  for  process  control: 

•  Controls  production  safety  hazards 

•  Reduces  foodbome  illness 

•  Makes  inspection  more  effective 

•  Increases  consumer  confidence 

•  Provides  the  opportimity  for 
increased  productivity 

Chily  mandatory  HACCP  for  all 
establishments  was  determined  to  meet 
all  five  criteria;  ell  of  the  others  %vere 
found  to  be  flawed  in  meeting  one  or 
more  of  the  target  factors. 

The  full  text  of  the  Final  Regulatory 
Impact  Analysis  is  published  as  a 
supplement  to  this  document. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
(P.L.  104-4)  requires  (in  Section  202) 
that  agencies  prepare  an  ajisessment  of 
anticipated  costs  and  benefits  before 
propoeing  any  rale  that  may  result  in 
aimual  expenditures  by  Slate,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  5100,000,000, 
(adjusted  annually  for  inflation).  The 
preliminary  and  final  RIA's  fulfill  this 
requirement  of  the  Unfunded  Mandates 
Reform  Act.  FSIS  has  treated  both  the 
proposed  rule  and  this  final  rule  as  an 
economically  significant  regulatory 
action,  i.e.,  annual  cost  to  the  private 
sector  of  more  than  1100,000,000,  under 
Executive  Order  12866  and  has 
prepared  a  final  Regulatory  Impact 
Analysis  (RIA)  in  compliance  with  the 
provisions  of  Executive  Order  12866. 
The  final  RIA  identifies  annual 
recurring  private  sector  costs  of  from 
$99.6  to  SI  19.8  million  and  potential 
annual  public  health  benefits  of  $.99  to 
$3.69  billion. 

The  Act  also  requires  (in  Section  205) 
that  the  Agency  identify  and  consider  a 


reasonable  number  of  regulatory 
alternatives  and,  from  these  alternatives, 
select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  mie.  In  the  final  RIA,  FSIS 
considered  several  broad  regulatory 
alternatives  and  selected  the  one  that  is 
both  cost-effective  and  also  the  least 
burdensome  alternative  that  achieves 
the  food  safety  objectives  of  the  mIe. 
FSIS  concluded  that  market  incentives 
will  not  address  the  public  health  risk 
resulting  from  microbial  pathogens  in 
meal  and  poultry,  primarily  because 
there  is  rarely  feedback  to  consumers 
that  allows  more  informed  purchase 
decisions  nor  is  there  feedback  which 
would  permit  consumers  who 
experience  a  foodbome  illness  to 
routinely,  and  at  low  cost,  seek 
compensation  from  responsible  parties 
for  losses  arising  from  their  foodbome 
illness.  Thus,  market  solutions  would 
not  adequately  address  the  food  safety 
objectives  on  the  rale.  FSIS  concluded 
that  an  industry  administered  system  of 
voluntary  standards  is  likely  to  be  more 
expensive  and  less  effective  than  a 
govenunental  one.  Finally,  FSIS  has 
recognized  that  public  education  is 
-  essential  for  assuring  food  safety,  but 
experience  has  shown  that  education 
alone  has  limited  effectiveness  in 
reducing  foodbome  illness.  Thus,  while 
consumer  education  may  be  cost- 
effective  it  would  not  meet  the  objective 
of  substantially  reducing  foodbome 
illness. 

Based  on  a  qualitative  analysis  of 
broad  regulatory  strategies,  the  final  RIA 
concluded  that  mandatory  government 
standards  were  needed  to  achieve  a 
solution  that  is  both  cost-effective  and 
meets  the  objective  of  reducing  the  risk 
of  foodbome  illness  from  meat  and 
poultry.  Within  the  framework  of  a 
mandatory  regulatory  program,  the  final 
RIA  discusses  several  alternatives  to  a 
mandatory  HACCP-based  program  for 
all  inspected  establishments  including 
intensified  inspection,  mandatory 
HACCP  with  a  small  business 
exemption  and  mandatory  HACCP  for 
only  ready-to-eat  products.  These 
alternatives  were  evaluated  using 
several  criteria  incorporating  the  goals 
of  effectiveness,  efficiency  and 
increased  consumer  confidence.  Using 
these  criteria  FSIS  concluded  that 
HACCP  systems  designed  to  meet 
microbial  performance  standards  will  be 
both  cost-effective  and  the  least 
burdensome  alternative  for  meeting  the 
foodbome  illness  reduction  objectives  of 
the  rale.  As  the  final  RIA  points  out, 
requiring  mandatory  process  control 
without  microbial  performance 
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standards  could  lead  to  processes  that 
are  well  controlled  at  uiucceptable 
pathogen  levels.  FSIS  believes  that 
micXTOial  performance  standards  are 
necessary  to  achieve  substantial 
pathogen  reduction,  encourage  industry 
iimovation,  and  provide  the  impetus  for 
continuing  improvement  and  increasing 
effectiveness. 

Consistent  with  the  requirements  in 
Section  204  to  provide  opportimity  for 
input  from  State,  local  and  tribal 
government  officials,  FSIS  held  a 
"Federal-State-Relations  Conference," 
August  21-23. 1995.  in  Washington. 
D.C  This  meeting,  in  which  the 
National  Association  of  State 
Departments  of  Agriculture  participated, 
provided  an  opportimity  for 
representatives  from  State  government 
to  engage  in  an  open  exchange  with 
senior  USDA  officials  on  the  Pathogen 
Raduction/HAOCP  proposal,  in  addition 
to  Directors  of  State  meat  and  poultry 
inspection  programs,  the  meeting 
included  representatives  from  State 
Departments  of  Agriculture,  State 
Health  Departments  and  local  food 
safety  enforcement  agencies. 

Also  related  to  the  Section  204 
requirements,  on  May  22, 1995  the 
Agency  held  a  public  meeting  for 
owners  and  representatives  of  small 
meat  and  poultry  establishments  and 
other  affected  small  businesses  to 
discuss  the  pathogen  Reduction/HACCP 
proposal.  Three  Directors  of  State  meat 
and  poultry  inspection  programs 
provided  conunents  at  the  meeting. 

Section  202  of  the  Act  also  requires  a 
summary  and  evaluation  of  comments 
received  from  State,  local,  or  tribal 
govertiments.  There  were  a  large 
number  of  comments  from  State  and 
local  sovemments,  elected  members  of 
State  legislatures  and  associations 
representing  Slate  programs  or 
businesses  within  States.  Collectively, 
these  comments  covered  most,  if  not  all, 
of  the  issues  addressed  as  port  of  this 
final  rale.  This  preamble  and  the  final 
RIA  represent  a  summary  and 
evaluation  of  these  comments. 

Most  of  the  comments  from  State, 
local,  or  tribal  governments  addressed 
the  potential  economic  impact  on  small 
businesses.  The  Kansas  City  meeting 
was  intentionally  focused  on  the  small 
business  issues.  Comments  from  the 
State  program  Directors  included 
recommendations  for  various  forms  of 
exemptions,  voluntary  programs  or 
financial  assistance  for  small  State 
inspected  establishments.  The  Federal- 
State-Relations-Conference  included  a 
more  focused  discussion  on  the  cost  to 
the  State  programs.  Attendees  stated 
that  FSIS  failed  to  adequately  consider 
the  cost  of  the  changes  to  State  programs 


and  that  FSIS  was  increasing  the 
resource  demands  for  State  programs 
without  providing  adequate  funding. 
There  were  also  written  comments 
stating  that  the  proposed  rale  was  an 
unfunded  Federal  mandate  because  of 
the  cost  to  small  establishments  and  the 
potential  impact  on  State  inspection 
programs.  The  preliminary  RIA  did  not 
address  the  impact  on  State  programs. 
However,  FSIS  recognizes  that  the  27 
States  operating  their  own  meat  and 
poultry  inspection  programs  will  likely 
have  to  substantially  modify  their 
programs  after  the  HACCP/Pathogen 
Reduction  regulation  is  finalized  to 
remain  "at  least  equal  to"  Federal 
inspection  prtjgrams  as  required  by  the 
FMIA  and  PPIA.  During  the  regulation's 
implementation  period,  FSIS  will  be 
using  the  Agency's  State-Federal 
Program  resources  to  assist  the  States  in 
bringing  the  necessary  changes  to  the 
State  inspection  programs.  Although 
FSIS  has  requested  some  additional 
funds  to  implement  this  rale,  FSIS  has 
also  acknowledged  that  implementation 
of  this  rale  will  require  eliminating 
some  tasks,  conducting  other  tasks 
differently  and  streamlining  the 
organization  in  order  to  fr«e  up 
resources  to  fully  address  the  new 
requirements.  FSIS  t)elieves  that  the 
same  type  of  restructuring  or 
raprogranuning  will  take  place  within 
the  State  programs.  This  does  guarantee, 
however,  that  all  States  with  inspection 
programs  will  be  able  to  implement  the 
necessary  program  changes  without 
additional  funds.  FSIS  believes, 
however,  that  with  FSIS  assLstance  and 
with  the  flexibility  provided  under  the 
"equal  to"  provisions,  most  of  the  States 
should  be  able  to  modify  their  programs 
with  minimal  additional  costs.  To  the 
extent  that  there  are  any  additional 
costs,  the  State  inspection  programs  are 
eligible  to  receive  up  to  50  percent 
Federal  matching  funds. 

Regulatory  Flexibility  Act 

The  Administrator,  FSIS,  has 
determined  that  this  rale  will  have  a 
significant  economic  impact  on  a 
simstantial  number  of  small  entities. 
This  final  rale  uses  two  size  criteria  for 
providing  regulatory  flexibility  for  small 
entities.  For  livestock  and  poultry 
slau^ter  facilities,  the  microbial 
sampling  requirements  vary  depending 
on  the  numbar  of  animals  or  birds 
slaughtered  annually.  This  will 
significantly  reduce  the  microbial 
testing  costs  for  smaller  establishments 
which,  under  the  proposed  rale,  would 
have  been  required  to  test  each  species 
they  slaughter  every  day  on  which 
slaughter  of  that  species  occurred. 
Under  the  final  rule,  establishments  that 


annually  slaughter  fewer  than  6,000 
cattle.  20,000  svidne  (or  a  combination  of 
such  livestock  not  to  exceed  a  total  of 
20.000.  with  a  maximum  of  6,000 
cattle),  60.000  turkeys  or  440,000 
chickens  (or  a  combination  of  rhirkwns 
and  turkeys  not  to  exceed  60,000 
tuiluys  or  440.000  birds  total)  will  not 
be  lequired  to  operate  microbial 
sampling  programs  on  a  continuous 
basis.  Over  78  percent  (2,098)  of  the 
total  2.682  slaughter  establishments 
meet  these  criteria.  These 
establishments  will  be  required  to 
Annually  verify  that  their  slaughter  and 
sanitary  dressing  processes  are  under 
control.  However,  after  an  initial  period 
of  sampling  in  each  year,  these 
establishments  will  be  required  to 
conduct  further  sampling  in  that  year 
only  if  they  make  major  changes  to 
facilities,  equipment,  and  personnel 
whereby  the  slaughter  and  dressing 
process  is  significantly  changed. 

These  low-volume  establishments 
will  be  required  to  analyze  one  sample 
per  week  until  they  have  demonstrated 
compliance  with  established  criteria.  At 
a  minimum,  low-volume  slaughter 
establishments  will  be  required  to 
collect  and  analyze  one  sample  per 
week  until  they  complete  a  sampling 
window  (13  samples)  annually  in  order 
to  assess  whether  the  performance 
criteria  continue  to  be  met. 

Small  slaughter  establishments  that 
process  only  minor  species  (e.g.,  goats, 
sheep,  ducks,  pheasants,  etc.)  wiU  not 
be  required  to  conduct  any  sampling. 
Small  slaughter  estabUshments  will  also 
face  less  burden  because  the  final  rale 
no  longer  requires  that  both  cattle  and 
swine  or  chickens  and  turkeys  be 
sampled  in  the  same  establishment,  ija., 
if  a  k>w-volume  establishment 
slaughters  both  cattle  and  swine  or 
turkeys  and  chickens,  it  will  be  required 
to  analyze  one  sample  per  week  from 
the  predominant  species  until  it  has 
demonstrated  compliance  with 
established  criteria.  The  costs  of  small 
slaughter  establishments  are  also 
reduced  because  the  carcass  cooling  and 
antimicrobial  near-term  requirements 
have  been  eliminated  from  the  final 
rale.  Sampling  frequencies  for  even  the 
larger  slaughter  establishments  will  be 
based  on  production-volume,  thus 
spreading  the  cost  per  pound  relatively 
equally  among  establishments. 

For  the  purpose  of  sequencing  HACCP 
'  implementation  FSIS  has  defined  a 
small  entity  using  the  Small  Business 
Administration  size  standard  for  a  small 
meat  or  poultry  manufacturing 
establishment.  That  is,  all 
establishments  with  fewer  than  500 
employees  will  have  additioiul  time  to 
'implement  HACCP.  In  addition,  in 
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response  to  comments  that  there  are 
hundreds  of  "very  small"  or  "micro" 
establishments,  the  Agency  will  classify 
an  establishment  as  ~very  small"  if  it 
has  either  fewer  than  10  employees  or 
annual  sales  of  less  than  $2.5  million. 
This  sequencing  of  HACCP  responds  to 
a  large  number  of  comments  requesting 
that  small  businesses  be  given  a  longer 
period  of  time  to  implement  HACCP 
requirements.  Many  small  businesses 
stated  they  did  not  want  to  be  exempt, 
but  asked  for  more  flexibility  in  ' 
implementing  HACXT. 

The  FRIA  is  baaed  on  353  large  firms 
implememting  HACXT  at  IB  months, 
2.941  small  firms  implementing  HACXT 
at  30  months  and  5,785  very  small 
(2392  Federal  plus  2,893  State)  firms 
implementing  HACCP  at  42  months. 

Table  6  illustrates  the  costs  for  a 
small,  single-shift,  processing 
establishment  (no  TQC  or  saniutian 
PQC  program)  with  two  distinct 
production  operations  other  than  nw 
ground  product  (overall  average 
estimated  at  2.26  operations  per 
establishment). 

Table  6.— Costs  fob  TVpical  Sir*- 
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If  one  of  the  two  production 
operations  prodoced  a  raw  grotind 
product,  the  establishment  would  have 
to  meet  the  pathogen  reduction 
performance  standard  for  that  product. 
The  FRIA  points  out  that  raw  ground 
operations  do  not  have  the  same 
opportunities  to  reduce  Salmonella 
levels  as  do  slaughter  establishments. 
They  can  control  growth  by  avoiding 
temperature  abuse  and  can  limit  cross- 
contamination,  but  basically  they  must 
depend  on  the  Salmonella  levels  of  their 
incoming  product  in  order  to  meet  the 
performance  standards.  These 
establishments  may  choose  to  test 
incoming  product  in  order  to  eliminate 
suppliers  whose  product  is  found  to  be 
positive.  The  FRIA  has  assumed  that  the 
low  volume  producers  would  not  test 
incoming  ingredients. 


Table  7  illustrates  the  costs  for  a 
small,  single-shift,  combination 
(slaughter  and  further  processing) 
establishment  that  slaughters  cattle  or 
swine,  but  not  both,  and  has  a  single 
further  processing  operation  other  than 
ground  product.  The  establishment  is 
not  under  TQC  inspection. 

The  cost  of  meetLag  the  pathogen 
reduction  performance  standards 
assumes  that  the  establishment  will  use 
a  hot  water  antimicrobial  rinse  and  have 
one  sample  per  month  analyzed  at  an 
outside  laboratory  (S33.3S  per  sample- 
$400  per  year).  TTie  average  number  of 
head  slaughtered  in  a  low  volume 
establishment  is  approximately  5,000 
annually.  The  aimual  cost  for  the  rinse 
is  $400. 

TABii  7.— Costs  for  Typical  Sin- 
gle-Shift Combination  Establish- 
ment 
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The  development  costs  for  E.  coli 
sampling  in  the  small  establishment 
includes  $640  for  developing  a  sampling 
plan  and  $403  to  train  an  individual  to 
conduct  aseptic  sampling.  The  recurring 
costs  are  based  on  the  assumption  that 
an  average  low  volume  slaughter 
establishment  urill  have  to  complete  two 
sampling  windows  (26  samples)  before 
they  demonstrate  compliance  with 
established  criteria. 

The  cost  of  HACCP  training  has 
doubled  for  the  combination 
establishment  because  the  FRIA 
assumed  that  slaughter  and  processing 
operations  are  significantly  different,  so 
that  the  establishment  muist  either  train 
two  employees  or  send  one  employee  to 
two  separate  training  courses. 

The  HAtXP  recordkeeping  costs 
(monitoring  CEPs  and  recording 
findings,  reviewing  records  and  storing 
records)  in  the  above  two  examples 
asstmie  that  the  establishments  are 
operating  each  process  continuously 
over  a  standard  52-week,  260-day, 


2.080-hour  work  year.  Data  collected 
during  the  prelimiruuy  analysis 
indicates  that  many  low-volume 
establishments  frequently  have  only  a 
single  production  line  operating  at  a 
given  time.  The  final  analysis  estimates 
an  average  aimual  cost  for  HACCP 
monitoring  and  recording  of  $4,030  for 
low-volume  establishments. 

Executive  Order  12778 

This  rule  has  been  revie%ved  pursuant 
to  Executive  Order  12778,  CSvil  Justice 
Reform.  States  and  local  jurisdictions 
are  preempted  underJhe  FMIA  and 
PPIA  from  imposing  any  requirements 
with  respect  to  federally  inspected 
premises  and  facilities,  and  operations 
of  such  establishments,  that  are  in 
addition  to.  or  different  from,  those 
imposed  under  the  FMIA  and  PPIA. 
States  and  local  jurisdictions  may. 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  omcial 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  or 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or. 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA.  States  that 
maintain  meat  and  poultry  inspection 
programs  must  Impose  requirements  on 
State-inspected  products  and 
establishments  that  are  at  least  equal  to 
those  required  under  the  FMIA  and  the 
PPIA.  These  States  may,  however, 
impose  more  stringent  requirements  on 
such  State-inspected  products  and 
establishments. 

Paperwork  Hequirements 

The  paperwork  atad  recordkeeping  for 
this  rule  are  approved  under  OMB 
number  0583-0103,  "Pathogen 
Reduction,  Hazard  Analysis  and  Critical 
Control  Points  (HACCP)  Systems."  OMB 
approved  14,371,901  annual  reporting 
hours.  Overall,  the  burden  hours 
associated  with  the  rule  decreased.  FSIS 
determined  that  the  new  burden  is 
8,053,319  hours,  a  6,318,582-hour 
reduction.  This  reduction  resulted  from 
the  elimination  of  proposed 
requirements  and  the  adjustment  of 
certain  burden  hour  estimations.  The 
following  discusses  the  finalized 
paperwork  and  recordkeeping 
requirements  and  the  changes  in  the 
burden  estimations. 

Sanitation  Standard  Operating 
Procedures  (Sanitation  SOP's) 

As  part  of  establishments'  sanitation 
requirements,  each  establishment  must 
develop  and  maintain  Sanitation  SOP's 
that  must,  at  a  minimum,  address  core 
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sanitation  procedures.  As  part  of  the 
Sanitation  SOP's,  establishment 
employeesls)  must  record  results  of 
daily  sanitation  checks  on  a  checklist  at 
the  frequencies  stated  in  the  Sanitation 
SOP'S.  The  checklist  must  include  both 
preoperational  sanitation  checks  and 
operational  sanitation  checks.  This 
checklist  must  be  made  available  to 
FSIS  upon  request 

Agency  subject  matter  experts  and 
private  consultants  estimate  that  it  will 
take  an  average  of  5, 10,  and  25  hours 
to  develop  a  sanitation  program  for  low, 
medium,  and  high  volume 
establishments,  respectively.  The 
burden  of  documenting  the  adherence  to 
Sanitation  SOP's  is  based  on  three 
factors:  recording,  reviewing,  and 
storage.  Recording  encompasses 
conducting  and  inscribing  the  finding 
from  an  observation  and  filing  of  the 
document  produced.  This  action  is 
assumed  to  take  IS,  25,  and  45  minutes 
per  day  in  a  low-,  medium-,  and  high- 
volimie  establishment,  respectively. 
Review  of  the  records  generated  is 
estimated  to  take  5, 10,  and  20  minutes 
per  day  for  a  low-,  medium-,  and  high- 
volume  establishrtient.  respectively. 

OMB  approved  1,243.622  burden 
hours  for  Sanitation  SOP's  plan 
development,  recording  and  filing,  and 
record  review.  FSIS  determined  that  the 
burden  estimate  for  these  activities  was 
too  high.  Based  on  more  accurate  data, 
.  FSIS  reevaluated  the  burden  estimate 
and  calculated  the  new  burden  hours  to 
be  1,231.986  hours.  This  is  a  11,636 
burden  hour  decrease. 

Time  and  Temperature 

As  discussed  earlier,  the  proposed 
time-and-temperature  requirements  are 
eliminated.  OMB  approved  869,156 
burden  hours  for  time-and-temperature 
requirements.  Therefore,  elimination  of 
the  time-and-temperature  requirements, 
results  in  a  869.156  burden  hour 
decrease. 

Microbiological  Testing 

As  part  of  microbiological  testing, 
each  slaughter  establishment  must 
develop  written  procedures  outlining 


specimen  collection  and  handling.  The 
slaughter  establishments  will  be 
responsible  for  entering  the  results  into 
a  statistical  process  control  chart  or 
table.  The  data  and  chart  will  be 
available  for  review  by  FSIS  upon 
request. 

Agency  subject  matter  experts 
estimate  that  it  will  take  25  hours  for 
establishments  to  develop  a  microbial 
sampling  and  analysis  plan.  It  will  take 
an  estimated  17.5  minutes  to  collect 
samples  and  S  minutes  per  sample  to 
enter  data  into  the  chart,  review,  and 
file  the  information. 

OMB  has  approved  1,177,924  burden 
hours  for  microbial  testing  plan 
development,  sample  collection,  and 
data  entry  by  meat  and  poultry 
establishments.  As  discussed  earlier,  the 
number  of  meal  and  poultry 
establishments  required  by  the  Pathogen 
Reduction/HACCP  proposal  to  perform 
microbial  testing  and  the  number  of 
tests  required  decreased.  FSIS 
reevaluated  this  burden  estimate  and 
concluded  that  the  burden  for  microbial 
testing  by  meat  and  poultry 
establishments  is  468,061  burden  hours. 
Therefore,  the  burden  hour  decrease 
associated  with  microbial  testing  is 
709,863  hours. 

HACCP 

Establishments  will  develop  written 
HACCP  plans  that  include; 
identification  of  the  food  safety  hazards 
reasonably  likely  to  occur;  identification 
and  description  of  the  critical  control 
point  for  each  identified  hazard; 
specification  of  the  critical  limit  that 
may  not  be  exceeded  at  the  CCP; 
description  of  the  monitoring  procedure 
or  device  to  be  used;  description  of  the 
corrective  action  to  be  taken  if  the  limit 
is  exceeded;  description  of  the  records 
that  will  be  generated  and  maintained 
regarding  this  CCP;  and  description  of 
the  establishment  verification  activities 
and  the  frequency  at  which  they  are  to 
be  conducted.  Performance  standards  or 
limits  specified  in  related  FSIS 
regulations  must  be  accounted  for  in  the 
critical  limits. 

Table  8.— Changes  in  Burden  hours 


Establishments  will  keep  records  of 
measurements  taken  during  slaughter 
and  processing,  corrective  actions, 
verification  check  results,  and  related 
activities  that  contain  the  identity  of  the 
product,  the  product  code  or  slaughter 
production  lot,  and  the  date  the  record 
was  made.  The  record  will  be  signed  by 
the  operator  or  observer. 

The  HACCP  records  will  be  reviewed 
by  an  establishment  employee  other 
than  the  one  who  produced  the  record, 
if  practicable,  before  the  product  is 
distributed  in  commerce.  If  a  HACCF- 
trained  individual  is  on-site,  that  person 
should  be  the  second  reviewer.  The 
reviewer  will  sign  the  records. 

Although  the  amount  of  time  to 
develop  a  plan  for  each  process  varies 
based  on  its  difficulty.  Agency  subject 
matter  experts  estimate  that  low. 
medium,  high  volume  and  state 
establishments  will  need  an  average  of 
138, 126, 113,  and  78  hours  to  develop 
eoch  plan.  There  are  an  estimated  7.4 
(XP's  for  each  processing  plan  in 
Federal  establishments,  5  CCP's  for  each 
slaughter  plan  in  Federal 
establishments,  and  5  CCP's  for  both 
types  of  plans  in  State  slaughter 
estsblishjnents.  The  recording  and  filing 
is  assessed  to  take  5  minutes  per  CCP 
and  the  review  should  take  2  minutes 
per  CCP. 

OMB  approved  1 1 ,081 ,199  burden 
hours  for  the  maintenance  of  the 
HACCP-trained  individual's  resume, 
plan  development,  recording,  and 
record  review.  As  discussed  earlier. 
FSIS  wiU  not  require  personnel  resiraies 
to  be  maintained,  thus  the  burden 
reported  for  this  activity  is  eliminated. 
Also,  FSIS  determined  that  the  burden 
estimate  for  plan  development, 
recording,  and  record  review  was  too 
high.  Based  on  more  accurate  data,  FSIS 
reevaluated  the  burden  estimate  and 
calculated  the  new  burden  hours  to  be 
6,353.272.  This  is  a  4,727.927  burden 
hour  decrease. 

To  better  illuminate  the  burden  hour 
changes,  the  following  table  is  provided. 


Requirement 


SOP'S  tor  Sanitation 

Tma  and  Temperature  . 
MIcrabiological  Testing  . 
HACCP -. 


Tol^  (Hours). 


Burden  tKiurs 

approved  tiy 

OMB 


1.243,622 

869,156 

1,177.924 

11,061.199 


14^71,901 


New  burden 

hours 


1,231.986 

aoo 

468.061 
6.3S3.272 


8.063.319 


Reduction  In 
tx«<lentKxjrs 


11.636 

869,156 

709M3 

4.727,927 


6,318,582 
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The  changes  in  the  paperwork  and 
recordkeeping  requirements  contained 
in  this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Vn.  Final  Rnia 

ListofSubiects 

9CFFPart304 

Meat  inspection. 
9CFRPart308 

Meat  inspection. 

aanPartsio 

Meat  inspection,  Microbial  testing. 
9  CFR  Part  320 

Meat  inspection.  Reporting  and 
recordkeeping  requirements. 

9  era  Part  327 

Imports. 

9  CFR  Part  381 

Poultry  and  Poultry  products. 
Microbial  testing. 

9CFFPart416 

Sanitatian. 

9CFBParf4J7 

Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems. 

For  reasons  set  forth  in  the  preamble, 
9  CFR  chapter  m  is  amended  as  follows: 

PART  304-APPUCATION  FOR 
NSPECnON;  QRANT  OR  REFUSAL 
OFMSPECnON 

1.  The  authority  citation  for  part  304 
is  revised  to  read  as  follows: 

AMkerty.  2t  U.S.C  601-69$;  7  CFR  2.18. 
2.53. 

Z.  Section  304.3  is  added  to  read  as 
follows: 

I304J    ComWanstarrMMMng 


(a)  Before  being  granted  Federal 
inspection,  an  establisnment  shall  have 
developed  written  sanitation  Standard 
Operating  Procedures,  as  required  by 
part  416  of  this  chapter. 

(b)  Before  being  granted  Federal 
inspection,  an  establishment  shall  have 
conducted  a  hazard  analysis  and 
developed  and  validated  a  HACCP  plan, 
as  required  by  §§417.2  and  417.4  of  this 
chapter.  A  conditional  grant  of 
inspection  shall  be  issued  for  a  period 
not  to  exceed-90  days,  during  which 
period  the  establislunent  must  validate 
ite  HACCP  plan. 

(c)  Before  producing  new  product  for 
distribution  in  commerca,  an 
establishment  shall  have  conducted  a 


hazard  analysis  and  developed  a 
HACCP  plan  applicable  to  Uiat  product 
in  accordance  with  §417.2  of  this 
chapter.  During  a  period  not  to  exceed 
90  days  afl«  the  date  the  new  product 
is  produced  for  distribution  in 
commerce,  the  establishment  shall 
validate  its  HACCP  plan,  in  accordance 
with  §417.4  of  this  chapter. 

PART  308-SANITATION 

3.  TTie  authority  citation  for  part  308 
is  revised  to  read  as  follows: 

Aolkarily:  21  US.C.  S01-6SS:  7  CFR  2.18, 
2.53. 

4.  Section  308.3  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 

IMa.3    EMbaalMMnls;  sanltwy 
oondlHon;  requtranienti. 

(a)  *  *  '.  The  provisions  of  part  416 
of  this  chapter  also  apply . 


PART  310-POST  MORTEM 
INSPECTION 

5.  The  authority  citation  for  part  310 
is  revised  to  read  as  follows: 

Authaiily:  21  U.S.C  801-695;  7  CFR  2.18, 
2,53. 

6.  Part  310  is  amended  by  adding  a 
new  §  310.25  to  read  as  follows: 

$310.28    Contamination  wtUi 
■nierooigailams;  palhogan  raducdon 
P«tonnanc«  atandarta  (or  SaimonaMa. 

(a)  Criteria  for  verifying  process 
control:  E.  coli  testing. 

(1)  Each  ofBcial  establishment  that 
slaughters  cattle  and/or  hogs  shall  test 
for  Escherichia  coli  Biotype  I  [E.  coli) 
and  shall: 

(i)  Collect  samples  in  accordance  with 
the  sampling  techniques,  methodology, 
and  frequency  requirements  in 
paragraph  (a)(2)  of  this  section; 

(ii)  Obtain  analytic  results  in 
accordance  with  paragraph  (a)(3)  of  this 
section;  and 

(iii)  Maintain  records  of  such  analytic 
results  in  accordance  with  paragraph 
(a)(4)  of  this  section. 

(2)  Sampling  requirements, 
(i)  Written  procedures.  Each 

establishment  shall  prepare  written 
specimen  collection  procedures  which 
shall  identify  employees  designated  to 
collect  samples,  and  shall  address 
location(s)  of  sampling,  how  sampling 
randomness  is  achieved,  and  handling 
of  the  sample  to  ensure  sample  integrity. 
The  written  procedure  shall  be  made 
available  to  FSIS  upon  request. 

(ii)  Sample  collection.  The 
establishment  shall  collect  random 
samples  from  carcasses  in  the  cooler. 


Samples  shall  be  collected  by  sponging 
three  sites  on  the  selected  carcass.  On 
cattle  carcasses,  establishments  shall 
take  samples  from  the  flank,  brisket,  and 
rump;  on  swine  carcasses, 
establishments  shall  take  samples  from 
the  ham,  belly,  and  jowl  areas. ' 

(iii)  Sampling  frequency.  Samples 
shall  be  taken  at  a  firequency 
proportional  to  a  slaughter 
establishment's  volume  of  production, 
at  the  following  rates: 
Bovines:  1  test  per  300  carcasses 
Swine:  1  test  per  1,000  carcasses 

(iv)  Sampling  frequency  alternatives. 
An  establishment  operating  under  a 
validated  HACCP  plan  in  accordance 
with  §417. 2(b)  of  this  chapter  may 
substitute  an  alternative  frequency  for 
the  frequency  of  sampling  required 
under  paragraph  (a)(2)(iii)  of  this  section 
if, 

(A)  The  alternative  is  an  integral  part 
of  the  establishment's  verification 
procedures  for  its  HACCP  plan  and, 

(B)  FSIS  does  not  determine,  and 
notify  the  establishment  in  writing,  that 
the  alternative  frequency  is  inadequate 
to  verify  the  effectiveness  of  the 
establidunent's  prtx»ssing  controls. 

(v)  Sampling  in  very  low  volume  ' 
establishments. 

(A)  An  establishment  annually 
slaughtering  no  mora  than  6,000 
bovines,  20,000  swine,  or  a  combination 
of  bovines  and  swine  not  exceeding 
6,000  bovines  and  20,000  animals  total, 
shall  collect  one  sample  per  week 
starting  the  first  full  week  of  June  and 
continuing  through  August  of  each  year. 
An  establishment  slaughtering  both 
species  shall  collect  samples  frDm  the 
species  it  slaughters  in  larger  numbers. 
Weekly  samples  shall  be  collected  and 
tested  until  the  establishment  has 
completed  and  recorded  one  series  of  13 
tests  that  meets  the  criteria  shown  in 
Table  1  of  paragraph  (a)(5)  of  this 
section. 

(B)  Upon  the  establishment's  meeting 
requirements  of  paragraph  (a)(2)(v)(A)  of 
this  section,  weekly  sampling  and 
testing  is  optional,  unless  changes  are 
made  in  establishment  facilities, 
equipment,  personnel  or  procedures 
that  may  affect  the  adequacy  of  existing 
process  control  measures,  as  determined 
by  the  establishment  or  FSIS.  FSIS 
determinations  that  changes  have  been 
made  requiring  resumption  of  weekly 
testing  shall  be  provided  to  the 
establishment  in  writing. 

(3)  Analysis  of  samples.  Laboratories 
may  use  any  quantitative  method  for 


'  A  copy  of  FSIS't  "GuidsUnM  br  £.  coli  Testing 
faf  ProcaM  Conlial  vatiflcation  in  Ciltia  ut/i  Swina 
Slaughtar  EstabliihinenU"  It  avalbbla  br 
liupecUoD  In  iIm  FSIS  DockM  Room. 
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analysis  of  B.  coli  that  is  approved  by 
the  Association  of  Official  Analytic 
Chemists  International  ^  or  approved  by 
a  scientific  body  in  collaborative  trials 
against  the  three  tube  Most  Probable 
Number  (MPN)  method  and  agreeing 
with  the  95  percent  upper  and  lower 
confidence  limit  of  the  appropriate  MPN 
index. 

(4)  Recording  of  test  results.  The 
establishment  shall  maintain  accurate 


records  of  all  test  results,  in  terms  of 
cfu/cm^  of  surface  area  sponged.  Results 
shall  be  recorded  onto  a  process  control 
chart  or  table  showing  at  least  the  most 
recent  13  test  results,  by  class  of 
livestock  slaughtered,  permitting 
evaluation  of  the  laboratory  results  in 
accordance  with  the  criteria  set  forth  in 
paragraph  (a)(5)  of  this  section.  Records 
shall  be  retained  at  the  establishment  for 


a  period  of  12  months  and  shall  be  made 
available  to  FSIS  upon  request. 

(5)  Criteria  for  Evaluation  of  lest 
results.  An  establishment  is  operating 
within  the  criteria  when  the  most  recent 
£.  coli  test  result  does  not  exceed  the 
upper  limit  (M),  and  the  number  of 
samples,  if  any,  testing  positive  at  levels 
above  (m)  is  three  or  fewer  out  of  the 
most  recent  13  samples  (n)  taken,  as 
follows: 


Table  1,— Evaluation  of  E.  cou  Test  Results 

Staughtardast 

Lower  imit  of  mar- 
ginal tanoe 

(m) 

Upper  Umit  of  mar- 
ginal range 

(M) 

Nunitorol 
samples 
tested 

(n) 

Mudnun 

nuntierpw- 

mMad  in 

fnarginal 

range 

w 

Nagattve*  

^4•galive• 

lOdutati? 

100  iMan> 

100  ctu/cm' 

13 
13 
13 

3 

3 

Maritet  hogs 

10,000  ctu^cms 

3 

•Negative  is  defined  by  the  sensitivily  of  the  method  used  in  ttie  baseline  study  with  a  tint  of  sensitivity  of  at  least  5  cki/an>  carcass  surface 
area. 


(6)  Failure  to  meet  criteria.  Test 
results  that  do  not  meet  the  criteria 
described  in  paragraph  (a)(5)  of  this 
section  are  an  indication  that  the 
establishment  may  not  be  maintaining 
process  controls  sufficient  to  prevent 
fecal  contamination.  FSIS  shall  take 
further  action  as  appropriate  to  ensure 
that  all  applicable  provisions  of  the  law 
are  being  met. 


(7)  Failure.to  test  and  record. 
Inspection  shall  be  suspended  in 
accordance  with  rules  of  practice  that 
will  be  adopted  for  such  prtxeedings 
upon  a  finding  by  FSIS  that  one  or  more 
provisions  of  paragraphs  (a)  (l)-(4)  of 
this  section  have  not  been  complied 
with  and  written  notice  of  same  has 
been  provided  to  the  establishment. 

(b)  Pathogen  reduction  performance 
standard;  Salmonella. 


(1)  Raw  meat  product  paformartce 

standards  for  Salmonella.  An 
establishment's  raw  meat  products, 
when  sampled  and  tested  by  FSIS  for 
Salmonella,  as  set  forth  in  this  section, 
may  not  test  positive  for  Salmonella  at 
a  rate  exceeding  the  applicable  national 
pathogen  reduction  performance 
standard,  as  provided  in  Table  2: 


Table  2.— Salmonella  PERFonwANCE  Standards 


Mammun 

anoeStand- 

Nurbarof 

number  of 

Class  Of  product 

Afd  (percent 
pnSvafor 

•SSI? 

poiMwasto 
■Maw 

Stf- 

(n) 

Slandwd 

ffionaii^ 

(c) 

1.0* 

82 

1 

Cfftn/tn0%                                                  „™...„™™™,...«....— «—..-.. 

2.7% 
75% 

58 
S3 

2 

Ground  beef            — 

S 

UfWM                     '                                                                                                                                   _  ,.,..™.™_          .««.          ..»„».„...._».          -...««       .»,»........ 

8.7% 
•N.A 

56 

NA. 

6 

Fresh  pork  sausaQes  — — -.™........« „....„«—..« ....«— ~ — 

NA 

•  Psrformarce  Strndwds  «•  FSIS'*  cdcuiation  of  the  nalionil  prevalence  of  StknonUt  on  the  kxScaled  raw  pcoAict  based  ?"  *ta  devel- 
oped  by  FSIS  ^  its  n«ionwidB  rrtoobiototfcal  data  coSedion  programs  and  surveys.  Copies  of  "«P0?  »" JS^  N">»™'5l"£*S*22' 
SttaCollectioo  Programs  «idN«fiofii«ideli«CTO«ological  Surveys  used  in  detemiW^ 
able  in  me  FSIS  Dodcel  Room.  ^ ., .  _^ 

'Not  avaMile;  values  lor  fresh  pork  sausage  will  be  added  upon  catnpMion  data  ooHedion  programs  tor  those  prockicts. 


(2)  Enforcement.  FSIS  will  sample 
and  test  raw  meat  products  in  an 
individual  establi^ment  on  an 
unannounced  basis  to  determine 
prevalence  of  Salmonella  in  such 
products  to  determine  compliance  with 


)  A  copy  of  the  "Ofiictal  Methods  of  Analysis  of 
tba  Asaodation  of  Official  Analytical  Cfaamists 
IntaniaUoaal."  16tb  edition,  ises.  is  on  &la  with 
tba  Dliectof,  Office  of  the  Federal  Regislar.  and  may 


the  standard.  The  frequency  and  timing 
of  such  testing  will  be  based  on  the 
establishment's  previous  test  results  and 
other  information  concerning  the 
establishment's  performance.  In  an  , 

establishment  producing  more  than  one 


class  of  product  subject  to  the  pathogen 
reduction  standard,  FSIS  may  sample 
any  or  all  such  classes  of  products.^ 

(3)  Noncompliance  and  establishment 
response.  When  FSIS  determinas  that  an 


be  purchased  6om  the  Association  of  OITicial  '  A  copy  of  FSISs  "Sample  Colledlon  Guidelines 

Analytical  (^hamists  Inlemstional.  Inc..  4S1  North  and  Procedure  for  Isolation  and  Identification  of 

Frederick  Aw.  Suite  SOO.  Callharaburg,  MD  20e77-  Sotoione/Jo  frooi  Meal  and  Poultry  Products"  is 

2417  xnllabia  iH  InapecUon  in  the  FSIS  DockM  RooRi. 
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esUblisiuDent  has  not  met  the 
performance  standard: 

(i)  The  establishment  shall  take 
immediate  action  to  meet  the  standard. 

(ii)  If  the  establishment  falls  to  meet 
the  standard  on  the  next  series  of 
compliance  tests  for  that  product,  the 
establishment  shall  reassess  its  HACCP 
plan  for  that  product  and  take 
appropriate  corrective  actions. 

(iii)  Failure  by  the  establishment  to 
act  in  accordance  with  paragraph 
(b)(3)(ii)  of  this  section,  or  failure  to 
meet  the  standard  on  the  third 
consecutive  series  of  FSIS-conducted 
tests  for  that  product,  constitutes  failure 
to  maintain  sanitary  condition&and 
bilure  to  maintain  an  adequate  HACCP 
plan,  in  accordance  with  part  417  of  this 
chapter,  for  that  product,  and  will  cause 
FSIS  to  suspend  inspection  services. 
Such  suspension  will  remain  in  effect 
until  the  estabbshment  submits  to  the 
FSIS  Administrator  or  his/her  designee 
satisfactory  written  assurances  detailing 
the  action  taken  to  correct  the  HACCP 
system  and,  as  appropriate,  other 
measures  taken  by  the  establishmant  to 
reduce  the  prevalence  of  pathogens. 

7.  The  authority  citation  for  part  320 
continues  to  read  as  follows: 

Aolharily:  21  U.S.C  601-«gS:  7  CFK  2.1B, 
2.  S3. 

8.  Section  320.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

I320.6    IntOfTiiatton  and  reports  requirad 
from  ofllcM  astsMWunant  operators. 
(a)  The  operator  of  each  ofBcial 
establishment  shall  furnish  to  Program 
employees  accurate  information  as  to  all 
matters  needed  by  them  for  making  their 
daily  reports  of  the  amount  of  prt>ducts 
prepared  or  handled  in  the  departments 
of  the  establishment  to  which  they  are 
assigned  and  such  reports  concerning 
sanitation,  mandatory  microbiological 
testing,  and  other  aspects  of  the 
operations  of  the  establishment  and  the 
conduct  of  inspection,  as  may  be 
required  by  the  Administrator  in  special 


PART  327— NdPORTEO  PRODUCTS 

9.  The  authority  citation  for  Part  327 
continues  to  read  as  follows: 

Airihority:  21  U.S.C  601-69S:  7  CFR  2.18. 
2.53. 

10.  Section  327.2  is  amended  by 
redesignating  paragraphs  (a)(2)(i)  [a)-{g) 
as  (a)(2)(i)  (AMG),  redesignSting 
paragraphs  (a)(2)(ii)  (oHg)  to  (a)(2)(ii) 
(AMG).  redesignating  paragraph 
(a)(2)(ii)(/i)  as  (a)(2)(ii)(I).  and  by  adding 
a  new  paragraph  (a)(2)(ii)(H)  to  read  as 
set  forth  below,  and  by  redesignating 


paragraphs  (a)(2)(iv)  («)-(c)  as  (aH2Kiv) 
(AHC). 

$127.2    ElglblinyoflorstgneountrlMtor 
ImpeitMlan  of  produdi  Into  Ow  UnHwl 


SufafMrt  K— Pom  MortMn  biaptcUon: 
(NsposWonofr 


(a)'  •  • 
(2).  .  . 

(ii)*  *  • 

(H)  A  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  system,  as  set 
forth  in  part  417  of  this  chapter. 


PART  3«1— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

11.  The  authority  citation  for  part  381 
is  revised  to  read  as  follows: 

Aathorilyt  7  U.S.C.  138f.  450;  21  U.S.C 
451-470;  7  OTt  2.18,  2.53. 

Subpart  O— Appllcabon  tor  bispacUon; 
Grant  or  Rafusai  oflnspaction 

12.  A  new  §  381.22  U  added  to 
subpart  D  to  read  as  follows: 

13(1.22    CondWonaforrMaMng 


(a)  Before  being  granted  Federal 
inspection,  an  estabbshment  shall  have 
developed  written  sanitation  Standard 
Operating  Procedures,  in  accordance 
with  Part  416  of  this  chapter. 

(b)  Before  being  granted  Federal 
inspection,  an  estabbshment  shall  have 
conducted  a  hazard  analysis  and 
developed  and  vaUdated  a  HACCP  plan, 
in  accordance  with  SS  417.2  and  417.4 
of  this  chapter.  A  conditional  grant  of 
inspection  shall  be  issued  for  a  period 
not  to  exceed  90  days,  during  which 
period  the  establishment  must  validate 
iU  HACCP  plan. 

(c)  Before  producing  new  product  for 
distribution  in  conunerce.  an 
establishment  shall  have  conducted  a 
hazard  analysis  and  developed  a 
HACCP  plan  applicable  to  that  product 
in  accordance  with  §417.2  of  this 
chapter.  During  a  period  not  to  exceed 
90  days  alter  the  date  the  new  product 
is  produced  for  distribution  in 
conunerce,  the  establishment  shall 
validate  iU  HACCP  plan,  in  accordance 
with  §417.4  of  this  chapter. 

Subpart  H— Sanitation 

13.  Section  381.45  is  amended  to  read 
as  follows: 

1381.46    Minimum  ttandarda  tor 
nnttallon,  facHWes,  and  oparMIng 
prOMdura*  in  official  aatabilahmants. 
The  provisions  of§§381.46and 
381.61,  inclusive,  and  part  416  of  this 
chapter  shall  apply  with  respect  to  all 
official  establishments. 


14.  Section  381.94  is  added  to  subpart 
K  to  read  as  follows: 

%»\M    Cei»lamln«Bon  wWti 
Mteroofvafilama;  proeeaa  coiiliol 
vartfleaaon  oltiila  and  iMIIng:  pathogm 


(a)  Criteria  for  verifying  pnxxss 
control;  E.  coli  testing 

(1)  Each  official  establishment  that 
slaughters  poultry  shall  test  for 
Escherichia  coli  Biolype  I  (£.  coli)  and 
shall: 

(i)  Collect  samples  in  accordance  with 
the  sampling  techniques,  methodology, 
and  frequency  requirements  in 
paragranh  (a)(2)  of  this  section: 

(ii)  Obtain  analytic  results  in 
accordance  with  paragraph  (b)(3)  of  this 
section:  and 

(iii)  Maintain  records  of  such  analytic 
results  in  accordance  with  paragraph 
(a)(4)  of  this  section. 

(2)  Sampling  requirements, 
(i)  Written  procedures.  Each 

establishment  shall  prepare  written 
specimen  collection  procedures  which 
shall  identify  employees  designated  to 
collect  samples,  and  shall  address 
location(s)  of  sampling,  how  sampling 
randomness  is  achieved,  and  handling 
of  the  sample  to  ensure  sample  integrity. 
The  written  procedure  shall  be  made 
available  to  FSIS  upon  request. 

(ii)  Sample  collection.  The 
establishment  shall  collect  random 
samples  from  carcasses.  Carcasses  to  be 
sampled  will  be  selected  randomly. 
Samples  shall  be  collected  by  taking  a 
whole  bird  bom  the  end  of  the  chilling 
process,  after  the  drip  line,  and  rinsing 
it  in  an  amount  of  buffer  appropriate  for 
the  type  of  bird  being  tested. ' 

(iii)  Sampling  frequency.  Samples 
will  be  taken  at  a  frequency 
proportional  to  a  slaughter 
establishment's  volume  of  production, 
at  the  following  rates: 
Chickens:  1  sample  per  22,000  carcasses 
Turkeys:  1  sample  per  3,000  carcasses 

(iv)  Sampling  frequency  alternatives. 
An  establishment  operating  under  a 
validated  HACCP  plan  in  accordance 
with  §  417.2(b)  of  this  chapter  may 
substitute  an  alternative  frequency  for 
the  frequency  of  sampling  required 
under  paragraph  (a)(2)(iii)  of  this  section 
if, 

(A)  The  alternative  is  an  integral  port 
of  the  establishment's  verification 
procedures  for  its  HACCP  plan  and, 

(B)  FSIS  does  not  determine,  and 
notify  the  establishment  in  writing,  that 


*  A  copy  of  FSIS's  guidsUnc,  "Sunpttng 
TKhniquc  lor  £.  co^  In  Kaw  Mmi  ud  Poultry  for 
PracsM  Control  VtrlBcatiaii."  ii  anilahla  In  the 
FSIS  DockM  Room  for  iupoction. 
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the  alternative  frequency  is  inadequate 
to  verify  the  effectiveness  of  the 
establishment's  processing  controls. 

(v)  Sampling  m  very  low  volume 
estdilishments. 

(A)  An  establishment  aimually 
slaughtering  no  more  than  440,000 
chickens,  60,000  turkeys,  or  a 
combination  of  chickens  and  turkeys 
not  exceeding  60,000  turkeys  and 
440,000  birds  total,  shall  collect  one 
sample  per  week  starting  the  first  full 
week  of  June  through  August  of  each 
year.  An  establishment  slaughtering 
both  chickens  and  turkeys  shall  collect 
samples  from  the  species  it  slaughters  in 
lai^r  numbers.  Weekly  samples  shall 
be  collected  and  tested  until  the 
establishment  has  completed  and 
recorded  one  series  of  13  tests  that 
meets  the  criteria  shown  in  Table  1  of 
paragraph  (a)(5)  of  this  section. 

(Bj  Upon  the  estabUshment's  meeting 
the  requirements  of  paragraph 


(a)(2)(v)(A)  of  this  section,  weekly 
sampling  and  testing  is  optional,  unless 
changes  are  made  in  establishment 
facilities,  equipment,  persoiuiel  or 
procedures  that  may  affect  the  adequacy 
of  existing  process  control  measures,  as 
determined  by  the  establishment  or  by 
FSIS.  FSIS  determinations  that  changes 
have  been  made  requiring  resumption  of 
weekly  testing  shall  be  provided  to  the 
establishment  in  writing. 

(3)  Analysis  of  samples.  Laboratories 
may  use  any  quantitative  method  for  * 
analysis  of  £.  coli  that  is  sensitive  to  5 
or  fewer  cfu/ml  of  rinse  fluid  and  is 
approved  by  the  Association  of  Official 
Analytic  Chemists  International  ^  or 
approved  by  a  scientific  body  in 
collaborative  trials  against  the  three  tube 
Most  Probable  Number  (MPN)  method 
and  agreeing  with  the  OS  percent  upper 
and  lower  confidence  limit  of  the 
appropriate  MPN  index. 


(4)  Becording  of  test  results.  The 
establishment  shall  maintain  accurate 
records  of  all  test  results,  in  terms  of 
cfu/ml  of  rinse  fluid.  Results  shall  be 
recorded  onto  a  pnx:ess  control  chart  or 
table  showing  at  least  the  most  recent  13 
test  residts.  1^  kind  of  poultry 
slaughtered,  permitting  evaluation  of 
the  laboratory  results  in  accordance 
with  the  criteria  set  forth  in  paragraph 
(a)(5)  of  this  section.  Records  shall  be 
retained  at  the  establishment  for  a 
period  of  12  months  and  shall  be  made 
available  to  FSIS  upon  request 

(5)  Criteria  for  Evaluation  of  test      • 
results.  An  establishment  is  operating 
within  the  criteria  when  the  most  recent 
E.  coli  test  result  does  not  exceed  the 
upper  limit  (M).  and  the  nvunber  of 
samples,  if  any,  testing  positive  at  levels 
above  (m)  is  three  or  fewer  out  of  the 
most  recent  13  samples  (n)  taken,  as 
follows: 


Table  i.— Evaluation  of  E.  cou  Test  Results 


Slaugtiter  dass 

Lo«nr  limit  of 
(m) 

Upper  llmil  of 
(M) 

NmrtMr  of  sainple 

teslad 

(n) 

Maximum  nuirber 
pel  II  lilted  In  itiv~ 

Broiere 

imcfi«M 

•NA. 

1,000  cfuAm 

13 
N>. 

3 

Tuikaya 

NA. 

•  Not  avaiMM;  values  for  tufceys  will  be  added  upon  complelioo  ol  data  colleclion  program  lor  k«teys. 


(6)  Failure  to  meet  criteria.  Test 
results  that  do  not  meet  the  criteria 
described  in  paragraph  (a)(5)  of  this 
section  are  an  indication  that  the 
establishment  may  not  be  maintaining 
process  controls  sufficient  to  prevent 
fecal  contamination.  FSIS  shall  take 
further  action  as  appropriate  to  ensure 
that  all  applicable  provisions  of  the  law 
are  being  met. 


(7)  Failure  to  test  and  record. 
Inspection  will  be  suspended  in 
accordance  with  rules  of  practice  that 
will  be  adopted  for  such  proceeding, 
upon  a  finding  by  FSIS  that  one  or  more 
provisions  of  paragraphs  (a)  (l)-{4)  of 
this  section  have  not  been  complied 
with  and  written  notice  of  same  has 
been  provided  to  the  establishment. 

(b)  Pathogen  reduction  performance 
standards;  Salmonella. 


(1)  Raw  pouhiy  product  performance 
standards  for  Salmonella,  (i)  An 
establishment's  rew  poultry  products, 
when  sampled  and  tested  by  FSIS  for 
Salmonella  as  set  forth  in  this  section, 
may  not  test  positive  for  Salmonella  at 
a  rate  exceeding  the  applicable  nitioaial 
pathogen  reduction  performance 
standard,  as  provided  in  Table  2: 


Table  2.— Salmonelu  Performance  Standards 


Class  of  product 


Ground  cNckan  . 
Ground  txkey ... 
Turiteys  . 


Peilomiance 

Slaixlard  (peicefil 

positivator  Sal- 


►20.0% 

44.6 

4S.9 

'NA. 


Nuniber  of  sam- 
ples tested 
(n) 


51 
S3 
S3 

NA 


Maximum  nuttier 

of  positives  to 

achieve  Standaid 

(c) 


12 

26 

29 

NA. 


.Pertomtance  Standards  are  FSIS's  calculalioo  ol  the  natiooal  pievalenoe  ol  SaknoneHa  on  the  indicated  ™«.P"'*^,|f^°;^  ?r*t 
ooad  ST^sSi  te  iSsoowide  microtjiological  baseline  data  cdectxxi  programs  and  surveys.  (Copies  o(  Reports  on  1^^'^  ^^^^''O™^  *^^ 
ggiSa'^DMs  cSs^nProSrirB^^  Microbiological  SuW»  useti  m  detemUnirg  the  prevalence  ol  Salmonella  or  raw  products 

•sS3S3*  bSwlon  partial  analysis  ol  baseline  sumey  dala;  subject  to  corSmiatior  upon  put>icalion  of  baselinesurvey  report 
•Not  mW*:  baseline  targets  for  turkeys  will  be  adctsd  urm  completion  ol  the  dala  collection  programs  Ice  Ihal  proAid 


'  A  copy  of  ttaa  "Official  M«lhods  of  Analysis  of 
the  Association  of  Official  Analytical  Chemists 
Intaniational."  IStii  aditton.  IMS.  is  on  flle  with 


the  Dlrsctor.  OCRca  of  Iha  Fodanl  Ragistet.  and  may 
be  purchased  from  the  Asaodalion  of  OfBcial 
Analytical  Cbamiats  Intamatiooal.  Inc..  4S1  Noith 


Frederick  An^.  SuUa  soa  GaUhanbiut,  MD  20*77- 

2417. 
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(2)  Enforcement.  FSIS  will  sample 
and  test  raw  poultry  products  in  an 
individual  establishment  on  an 
unannounced  basis  to  determine 
prevalence  of  Salmonella  in  such 
products  to  determine  compliance  with 
the  standard.  The  frequency  and  timing 
of  such  testing  will  be  based  on  the 
establishment's  previous  test  results  and 
other  information  concerning  the 
establishment's  performance.  In  an 
establishment  producing  more  than  one 
class  of  product  subject  to  the  pathogen 
reduction  standard.  FSIS  may  sample 
anv  or  all  such  classes  of  products." 

(3)  Noncompliance  and  establishment 
response.  When  FSIS  determines  that  an 
establishment  has  not  met  the 
performance  standard: 

(i)  The  establishment  shall  lake 
immediate  action  to  meet  the  standard. 

(ii)  If  the  establishment  fails  to  meet 
the  standard  on  the  next  series  of 
compliance  tests  for  that  product,  the 
establishment  shall  reassess  its  HACCP 
plan  for  that  product. 

(iiil  Failure  by  the  establishment  to 
act  in  accordance  with  paragraph 
(b)(3)(ii)  of  this  section,  or  failure  to 
meet  the  standard  on  the  third 
consecutive  series  of  FSIS-conducted 
tests  for  that  product,  constitutes  failure 
to  maintain  sanitary  conditions  and 
failure  to  maintain  an  adequate  HACCP 
plan,  in  accordance  with  part  417  of  this 
chapter,  for  that  product,  and  will  cause 
FSIS  to  suspend  inspection  services. 
Such  suspension  will  remain  in  effect 
until  the  establishment  submits  to  the 
FSIS  Administrator  or  his/her  designee 
satisfactory  written  assurances  detailing 
the  action  taken  to  correct  the  HACCP 
system  and,  as  appropriate,  other 
measures  taken  by  the  establishment  to 
reduce  the  prevalence  of  pathogens. 

Subpart  Q— ftoeonls,  RagiatraUon,  and 
RaporiB 

15.  Section  381.180  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

fm.iao    IntannMlon  ami  repon*  requirad 
from  offldal  MtaMaNnwit  cperaton. 

(a)  The  operator  of  each  official 
establishment  shall  furnish  to  Program 
employees  accurate  information  as  to  all 
matters  needed  by  them  for  making  their 
daily  reports  of  the  amount  of  products 
prepared  or  handled  in  the  departments 
of  the  establishment  to  which  they  are 
assigned  and  such  reports  concerning 
sanitation,  mandatory  microbiological 
testing,  and  other  aspects  of  the 
operations  of  the  establishment  and  the 


conduct  of  inspection  thereat,  as  may  be 
required  by  the  Administrator  in  special 


Subpart  T— hnportad  Poultry  Producta 

16.  Section  381.196  is  amended  by 
redesignating  paragraphs  (a)(2)(i)  (oHg) 
as  paragraphs  (a)(2)(i)  (AHGl, 
redesignating  paragraphs  (a)(2)(ii)  (o)- 
(g)  to  (a)(2)(ii)  (AHG),  redesignaUng 
paragraph  (al(2)(ii)(/i)  as  (a)(2)(ii)(I).  and 
by  adding  a  new  paragraph  (a)(2)(ii)(H) 
to  read  as  set  forth  below,  and 
redesignating  paragraphs  (a)(2)(iv)  (a)- 
(c)  as  (a)(2)(iv)(A)-{c). 

$381,196    EBglMllty  of  torMgn  eountn«s 
tar  ImpoitMlon  of  product*  Into  ttM  Unltid 


■  A  copy  of  PSlS'a  "Sampla  Collaction  CuidalUm 
and  PnxMlura  for  IsoUUon  ind  IdBnIification  of     - 
Sa4noi>e«o  tram  Raw  Mmi  lod  PoulUy  ProduOi'' 
it  available  for  iiupKlion  in  Iha  FSIS  DockM  Room. 


(a)  •  •  • 
(2).  .  . 

(ii)'   •   • 

(H)  A  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  system,  as  set 
forth  in  part  417  of  this  diapter. 

*        •        *        *        • 

17.  A  new  subchapter  E,  consisting  of 
Parts  416  and  417  is  added  to  chapter 
ID — Food  Safety  and  Inspection  Service, 
Meat  and  Poultry  Inspection, 
Department  of  Agricuhure  to  read  as 
follows: 

SUBCHAPTER  C-REaut>TORV 
REOUIREkENTS  UNDER  me  FEDERAL 
MEAT  INSPECTION  ACT  AND  THE 
POULTRY  PRODUCTS  INSPECTION  ACT 
Part 

416  Sanitation 

4 1 7  Hazard  Analysis  and  Critical  Control 
Point  (HA0C3>)  SyMems 

SUBCHAPTER  E— REQULATORY 
REQUIREMENTS  UNDER  THE 
FEDERAL  MEAT  INSPECTION  ACT 
AND  THE  POULTRY  PRODUCTS 
INSPECTION  ACT 

PART  41»— SANITAIION 

416.11  General  rules. 

416.12  Development  of  sanitation  SOP'S. 

416.13  Implementation  of  SOP'S. 

416.14  Maintenance  of  Sanitation  SOP'S 

416.15  Cofrective  Actions. 

416.16  Recordkeeping  Requirements. 

4 1 6. 1 7  Agency  veriRcation. 

Auihatity:  21  U.S.C  451-470,  601-66S:  7 
U.S.C  450,  1901-1906:  7  CFR  2.18.  2.53. 

1416.11    OwMTrinilM. 

Each  official  establishment  shall 
develop,  implement,  and  maintain 
written  standard  operating  procedures 
for  sanitation  (Sanitation  SOP's)  in 
accordance  with  the  requirements  of 
thiepart. 


{416.12    Developawnt of  Sanltrton  SOP'S. 

(a)  The  SanitaUon  SOP's  shall 
describe  all  procedures  an  official 
establishment  will  conduct  daily,  before 
and  during  operations,  sufficient  to 
prevent  direct  contamination  or 
adulteration  of  product(s). 

(b)  The  Sanitation  SOP's  shall  be 
signed  and  dated  by  the  individual  with 
overall  authority  on-site  or  a  higher 
level  official  of  the  establishment.  This 
signature  shall  signify  that  the 
establishment  will  implement  the 
Sanitation  SOP's  as  specified  and  will 
maintain  the  Sanitation  SOP's  in 
accordance  with  the  requirements  of 
this  part.  The-Sanitation  SOP's  shall  be 
signed  and  dated  upon  initially 
implementing  the  Sanitation  SOP's  and 
upon  any  modification  to  the  Sanitation 
SOP'S. 

(c)  Procedures  in  the  Sanitation  SOP's 
that  are  to  be  conducted  prior  to 
operations  shall  be  identified  as  such, 
and  shall  address,  at  a  minimum,  the 
cleaning  of  food  contact  surfaces  of 
facilities,  equipment,  and  utensils. 

(d)  The  Sanitation  SOP's  shall  specify 
the  frequency  with  which  each 
procedure  in  the  Sanitation  SOP's  is  to 
be  conducted  and  identify  the 
establishment  employee(s)  responsible 
for  the  implementation  and 
maintenance  of  such  procedureis). 

1416.13    ImptanwitaUon  of  SOP'S. 

(a)  Each  official  establishment  shall 
conduct  the  pre-operational  procedures 
in  the  Sanitation  SOP's  before  the  start 
of  operations. 

(b)  Each  official  establishment  shall 
conduct  all  other  procedures  in  the 
Saniution  SOP's  at  the  frequencies 
specified. 

(c)  Each  official  establishment  shall 
monitor  daily  the  implementation  of  the 
procedures  in  the  Sanitation  SOP's. 

<416l14    MalntananceofSanttatkHiSOP'*. 

Each  official  establishment  shall 
routinely  evaluate  the  effectiveness  of 
the  Sanitation  SOP's  and  the  procedures 
therein  in  preventing  direct 
contamination  or  adulteration  of 
product(s)  and  shall  revise  both  as 
necessary  to  keep  them  effective  and 
cunent  wth  respect  to  changes  in 
bcilities,  equipment,  utensils, 
operations,  or  personnel. 

(416.1S    Cofreetlve  Actiona. 

(a)  Each  official  establishment  shall 
take  appropriate  corrective  action(s) 
when  either  the  establishment  or  FSIS 
determines  that  the  establishmeiit's 
Sanitation  SOP's  or  the  procedures 
specified  therein,  or  the  implementation 
or  maintenance  of  the  Sanitation  SOP's, 
may  have  failed  to  prevent  direct 
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contamination  or  aduheration  of 
product(s). 

(b)  Corrective  actions  include 
prooadures  to  ensure  appropriate 
disposition  of  prodiict(5)  that  may  be 
contaminated,  restore  aanitary 
conditions,  and  prevent  the  recurrence 
of  direct  contamination  or  adulteration 
of  product(s),  including  appropriate 
reevaluaUon  and  modification  of  the 
Sanitation  SOP's  and  the  pioceduies 
specified  therein. 


417.3  Corrective  actjoos. 

417.4  Validation,  verification.  leasaessmenL 

417.5  Records. 

417.6  Inadequate  HAQCP  Syslanis. 

417.7  Traming. 

417.8  Agency  veriScatioa. 
Amharitr  7  U.S.C  450;  21  U.SLC  451- 

470,  601-695:  7  U.S.C  1901-1906;  7  CFK 
2.18.  2.53. 


1416.16    Recordhseplno  rsqukenMnt*. 

(a)  Each  official  establishment  shall 
maintain  daily  records  sufficient  to 
document  the  implementation  and 
monitoring  of  the  Sanitation  SOP's  and 
any  corrective  actions  taken.  The 
establishment  employee(s)  specified  in 
the  Sanitation  SOP's  as  being 
responsible  for  the  implementation  and 
monitoring  of  the  procedure(s)  specified 
in  the  Sanitation  SOP's  shall 
authenticate  these  records  with  his  or 
her  initials  and  the  date. 

(b)  Records  required  by  this  part  may 
be  maintained  on  computers  provided 
the  establishment  implements 
appropriate  controls  to  ensiue  the 
integrity  of  the  electronic  data. 

(c)  Records  required  by  this  part  shall 
be  maintained  for  at  least  6  months  and 
made  accesable  available  to  FSIS.  All 
such  records  shall  be  maintained  at  the 
official  establishment  for  48  hours 
following  completion,  after  which  they 
may  be  maintained  off-site  provided 
such  records  can  be  made  available  to 
FSIS  within  24  hours  of  request. 

1416.17    Agency  vertfloaUon. 

FSIS  shall  verify  the  adequacy  and 
effectiveness  of  the  Sanitation  SOP's 
and  the  procedures  specified  therein  by 
determining  that  they  meet  the 
requirements  of  this  part.  Such 
verification  may  include: 

(a)  Reviewing  the  Sanitation  SOP's; 

(b)  Revievtring  the  daily  records 
documenting  the  implementation  of  the 
Sanitation  SOP's  and  the  procedures 
specified  therein  and  any  corrective 
actions  taken  or  required  to  be  taken; 

(c)  Direct  observation  of  the 
implementation  of  the  Sanitation  SOP's 
and  the  procediues  specified  therein 
and  any  corrective  actions  taken  or 
required  to  be  taken:  and 

(d)  Direct  observation  or  testing  to 
assess  the  sanitary  conditions  in  the 
establishment. 

PART  417— HAZARD  ANALYSIS  AND 
CRITICAL  CONTROL  POINT  (HACCP) 
SYSTEMS 

417.1  Definitions. 

417.2  Hazard  analysis  and  HACCP  plan. 


{417.1 

For  purposes  of  this  part,  the 
following  definitions  shall  apply: 

Corrective  action.  Procedures  to  be 
followed  when  a  deviation  occurs. 

Critical  control  point.  A  point,  step,  or 
procedure  in  a  food  process  at  which 
control  can  be  applied  and,  as  a  result, 
a  food  safety  hazard  can  be  prevented, 
eliminated,  or  reduced  to  acceptable 
levels. 

Critical  limit.  The  maximum  or 
minimum  value  to  which  a  physical, 
biological,  or  chemical  hazard  must  be 
controlled  at  a  critical  control  point  to 
prevent,  eliminate,  or  reduce  to  an 
acceptable  level  the  occurrence  of  the 
identified  food  safety  hazard. 

Food  safety  hazard.  Any  biological, 
chemical,  or  physical  property  that  may 
cause  a  food  to  be  imsafe  for  human 
constunption. 

HACCP  System.  The  HACCP  plan  in 
orieration,  including  the  HACCP  plan 
itself. 

Hazard.  SEE  Food  Safety  Hazard. 

Preventive  measure.  Physical, 
chemical,  or  other  means  that  can  be 
used  to  control  an  identified  food  safety 
hazard. 

Process-monitoring  instrument.  An 
instrument  or  device  used  to  indicate 
conditions  during  processing  at  a 
critical  control  point. 

Responsible  establishment  official. 
The  individual  with  overall  authority 
on-site  or  a  higher  level  official  of  the 
establishment. 

{417.2    Hazard  Anatyais  and  HACCP  Ptan. 

(a)  Hazard  analysis.  (1)  Every  official 
establishment  shall  conduct,  or  have 
conducted  for  it.  a  hazard  analysis  to 
determine  the  food  safety  hazards 
reasonably  likely  to  occur  in  the 
production  process  and  identify  the 
preventive  meesures  the  establishment 
can  apply  to  control  those  hazards.  The 
hazard  analysis  shall  include  food  safety 
hazards  that  can  occur  before,  during, 
and  after  entry  into  the  establishment.  A 
food  safely  hazard  that  is  reasonably 
likely  to  occur  is  one  for  which  a 
prudent  establishment  would  establish 
controls  because  it  historically  has 
occurred,  or  because  there  is  a 
reasonable  possibility  that  it  will  occur 
in  the  particular  type  of  product  being 
proce^ad,  in  the  absence  of  those 
controls. 


(2)  A  now  chart  describing  the  steps 
of  each  process  and  product  flow  in  the 
establishment  shall  be  prepared,  and  the 
intended  use  or  consumers  of  the 
finished  product  shall  be  identified, 

(3)  Food  safety  hazards  mi^t  be 
expected  to  arise  from  the  following: 

(1)  Natural  toxins: 
(ii)  Microbiological  contamination; 
(iii)  Chemical  contamination; 
(iv)  Pesticides; 
(v)  Drug  residues; 
(vi)  Zoonotic  diseases; 
(vii)  Decomposition; 
(viii)  Parasites; 

(ix)  Unapproved  use  of  direct  or 
indirect  food  or  color  additives;  and 
(x)  Physical  hazards, 
(b)  The  HACCP  p/an.  (1)  Every 
establishment  shall  develop  and 
implement  a  written  HACCP  plan 
covering  each  product  produced  by  that 
establishment  whenever  a  hazard 
analysis  reveals  one  or  more  food  safety 
hazards  that  are  reasonably  likely  to 
occur,  based  on  the  hazard  analjiiSs 
conduced  in  accordance  with 
paragraph  (a)  of  this  section,  including 
products  in  the  following  processing 
categories: 
(i)  Slaughter — all  species, 
(ii)  Raw  product — ground, 
(iii)  Raw  product — not  ground, 
(iv)  Thermally  processed — 
commercially  sterile, 
(v)  Not  heat  treated — shelf  stable, 
(vi)  Heat  treated — shelf  stable, 
(vii)  Fully  cooked — not  shelf  stable, 
(viii)  Heat  treated  but  not  fully 
cooked — not  shelf  stable. 

(ix)  Product  with  secondary 
inhibitors — not  shelf  stable. 

(2)  A  single  HACCP  plan  may 
encompass  multiple  products  within  a 
single  processing  category  identified  in 
this  paragraph,  if  the  food  safety 
hazards,  critical  control  points,  critical 
limits,  and  procedures  required  to  be 
identified  and  performed  in  paragraph 
(c)  of  this  section  are  essentially  the 
same,  provided  that  any  required 
features  of  the  plan  that  are  unique  to 

a  specific  product  ore  clearly  delineated 
in  the  plan  and  are  observed  in  practice. 

(3)  HACCP  plans  for  thermally 
processed/commercially  sterile  products 
do  not  have  to  address  the  food  safety 
hazards  associated  with  microbiological 
contamination  if  the  product  is 
produced  in  accordance  with  the 
requirements  of  part  318,  subpart  G,  or 
part  381.  subpart  X,  of  this  chapter. 

(c)  The  contents  of  the  HACCP  plan. 
The  HACCP  plan  shall,  at  a  minimum: 

(1)  List  the  food  safety  hazards 
identified  in  accordance  with  paragraph 
(a)  of  this  section,  which  must  be 
controlled  for  each  process. 
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(2)  Lilt  the  critical  control  points  for 
each  of  the  Identified  food  safety 
hazards,  including,  as  appropriate: 

(i)  Critical  control  pomts  designed  to 
control  food  safety  hazards  that  could  be 
introduced  in  the  establislunent.  and 

(ii)  Critical  control  poinU  dedgned  to 
control  food  safety  hazards  introduced 
outside  the  establishiJent,  including 
food  safety  hazards  that  occur  before, 
during,  and  after  entry  into  the 
establishment; 

(3)  List  the  critical  Umits  that  must  be 
met  at  each  of  the  critical  control  points. 
Critical  limits  shall,  at  a  minimum,  be 
designed  to  ensure  that  applicable 
targets  or  performance  standards 
established  by  FSIS,  and  any  other 
requirement  sat  forth  in  this  chapter 
pertaining  to  the  specific  process  or 
product,  are  met; 

(4)  list  the  procedures,  and  the 
Erequency  with  which  those  procedures 
will  be  performed,  that  will  be  used  to 
monitor  each  of  the  critical  control 
points  to  ensure  compliance  with  the 
critical  limits; 

(5)  Include  all  corrective  actions  that 
have  been  developed  in  accordance 
with  $  417.3(a)  of  this  part,  to  be 
followed  in  response  to  any  deviation 
from  a  critical  limit  at  a  critical  control 
point;  and 

(6)  Provide  for  a  recordlceeping  system 
that  documents  the  monitoring  of  the 
critical  control  points.  The  records  shall 
contain  the  actual  values  and 
observations  obtained  during 
monitoring. 

(71  List  me  verification  procedures, 
and  the  frequency  with  which  those 
procedures  will  be  performed,  that  the 
establishment  will  use  in  accordance 
with  $417.4  of  this  part. 

(d)  Signing  and  dating  the  HACCP 
plan.  (1)  The  HACCP  plan  shall  be 
signed  and  dated  by  the  responsible 
establishment  individual.  Tnis  signature 
shall  signify  that  the  astabUshment 
accepts  and  will  implement  the  HACCP 
plan. 

(2)  The  HACCP  plan  shaU  be  dated 
and  signed: 

(i)  Uooo  initial  acceptance: 

(ii)  IJpon  any  modification;  and 

(iii)  At  least  annually,  upon 
reassessment,  as  required  under 
S  417.4(a)(3)  of  this  part. 

(e)  Pursuant  to  21  U.S.C.  608  and  621, 
the  failure  of  an  establishment  to 
develop  and  implement  a  HACCP  plan 
that  complies  with  this  section,  or  lo 
operate  in  accordance  with  the 
requirements  of  this  part,  may  render 
the  products  produced  under  those 
conditions  adulterated. 

f417J   ComeHvaaellont. 

(a)  The  written  HACCP  plan  shall 
identify  the  corrective  action  to  be 


foUowred  in  response  to  a  deviation  fiom 
a  critical  limit.  The  HACCP  plan  shall 
describe  the  corrective  action  to  be 
taken,  and  assign  responsibility  for 
taking  corrective  action,  to  ensure: 

(1)  The  cause  of  the  deviation  is 
identified  and  eliminated; 

(2)  The  OCP  will  be  under  control 
after  the  corrective  action  is  taken; 

(3)  Measures  to  prevent  recurrence  are 
established;  and 

(4)  No  pnxluct  that  is  injurious  to 
health  or  otherwise  adulterated  as  a 
result  of  the  deviation  enters  commerce. 

(b)  If  a  deviation  not  covered  by  a 
specified  corrective  action  occiirs,  or  if 
another  unforeseen  hazard  arises,  the 
establishment  diall: 

(1)  Segregate  and  hold  the  affiscted 
product,  at  least  until  the  requirements 
of  paragraphs  (b)(2)  and  (b)(3)  of  this 
section  are  met; 

(2)  Perform  a  review  to  determine  the 
acceptability  of  the  affiacted  product  for 
distribution: 

(3)  Take  action,  when  necessary,  with 
respect  to  the  affected  product  lo  ensure 
that  no  product  that  is  injurious  to 
health  or  otherwise  adulterated,  as  a 
result  of  the  deviation,  enters 
commerce; 

(4)  Perform  or  obtain  reassessment  by 
an  individual  trained  in  accordance 
with  §  417.7  of  this  part,  to  determine 
whether  the  newly  identified  deviation 
or  other  unforeseen  hazard  should  be 
incorporated  into  the  HACCP  plan. 

(c)  All  corrective  actions  taken  in 
accordance  with  this  section  shall  be 
documented  in  records  that  are  subject 
to  verification  in  accordance  with 

§  417.4(a)(2](iii)  and  the  recordkeeping 
requirmnants  of  J  417.5  of  this  part 

{417.4    VaMdMon,  VarmcMon, 


(a)  Every  establishment  shall  validate 
the  HACOP  plan's  adequacy  in 
controlling  the  food  safety  hazards 
identified  during  the  hazard  analysis, 
and  shall  verify  that  the  plan  is  being 
effectively  implemented. 

(1)  Initial  validation.  Upon 
completion  of  the  hazard  analysis  and 
development  of  the  HACCP  plan,  the 
establishment  shall  conduct  activities 
designed  to  determine  that  the  HACCP 
plan  is  hmctioning  aa  intended.  During 
this  HAOCP  plan  validation  period,  the 
establishment  shall  repeatedly  test  the 
adequacy  of  the  CCP's,  critical  limits, 
monitoring  and  recordkeeping 
procedures,  and  corrective  actions  set 
forth  in  the  HACCP  plan.  Validation 
also  encompasses  reviews  of  the  records 
themselves,  routinely  generated  by  the 
HACCT  system,  in  the  context  of  other 
validation  activities. 


(2)  Ongoing  verification  activities. 
Ongoing  verification  activities  include, 
but  are  not  limited  to: 

(i)  The  calibration  of  process- 
monitoring  instruments; 

(ii)  Direct  observations  of  monitoring 
activities  and  corrective  actions:  and 

(iii)  The  review  of  records  generated 
and  maintained  in  accordance  with  * 
§417.5(a)(3)  of  this  part. 

(3)  Reassessment  of  the  HACCP  plan. 
Every  establishment  shall  reassess  the 
adequacy  of  the  HACCP  plan  at  least 
annually  and  whenever  any  changes 
occur  that  could  affect  the  hazard 
analysis  or  alter  the  HACCP  plan.  Such 
changes  may  include,  but  are  not 
limited  to,  changes  in:  raw  materials  or 
source  of  raw  materials;  product 
formulation;  slaughter  or  processing 
methods  or  systems;  production 
volume:  persormel;  packaging;  finished 
product  distribution  systems:  or,  the 
intended  use  or  consumers  of  the 
finished  product.  The  raessessment 
shall  be  performed  by  an  individual 
trained  in  accordance  with  §417.7  of 
this  part.  The  HACCT  plan  shall  be 
modified  immediately  whenever  a 
reassessment  reveals  that  the  plan  no 
longer  meets  the  requirements  of 
$417.2(c)  of  this  part. 

(b)  i?easssssmen(  of  the  hazard 
analysis.  Any  establishment  that  does 
not  have  a  HACCP  plan  because  a 
hazard  analysis  has  revealed  no  food 
safety  hazards  that  are  reasonably  likely 
to  occur  shall  reassess  the  adequacy  of 
the  hazard  analysis  whenever  a  change 
occurs  that  could  reasonably  affect 
whether  a  food  safety  hazard  exists. 
Such  changes  may  include,  but  are  not 
limited  to,  changes  in:  raw  materials  or 
source  of  raw  materials:  product 
formulation:  slaughter  or  processing 
methods  or  system.s;  production 
volume;  packaging:  finished  product 
distribution  systems:  or,  the  intended 
use  or  consumers  of  the  finished 
product. 

f  417,6    RMOitft. 

(a)  The  establishment  shall  maintain 
the  following  records  documenting  the 
establishment's  HACCP  plan: 

(1)  The  written  hazardanalysis 
prescribed  in  $41 7.2(a)  of  this  part, 
including  all  supporting  documentation; 

(2)  The  written  HACO'  plan, 
including  decisionmaking  documents 
associated  with  the  selection  and 
development  of  CCP's  and  critical 
limits,  and  documents  supporting  both 
the  monitoring  and  verification 
procedures  selected  and  the  frequency 
of  those  procedures. 

(3)  Records  documenting  the 
monitoring  of  CCP's  and  their  critical 
limits,  including  the  recording  of  actual 
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times,  temperatures,  or  other 
quantifiable  values,  as  prescribed  in  the 
establishment's  HACCP  plan;  the 
calibration  of  process-monitoring 
instruments;  corrective  actions, 
including  all  actions  taken  in  response 
to  a  deviation;  verificatian  procedures 
and  results;  product  codels),  product 
name  or  identity,  or  slaughter 
production  lot.  Each  of  these  records 
shall  include  the  date  the  record  was 
made. 

(b)  Each  entry  on  a  record  maintained 
under  the  HACXT  plan  shall  be  made  at 
the  time  the  specific  event  occurs  and 
include  the  date  and  time  recorded,  and 
shall  be  signed 'or  initialed  by  the 
establislunent  employee  making  the 
entry. 

(c)  Prior  to  shipping  product,  the 
establishment  shall  review  the  records 
associated  with  the  production  of  that 
product,  documented  in  accordance 
with  this  section,  to  ensure 
completeness.  Including  the 
determination  that  all  critical  limits 
were  met  and,  if  appropriate,  corrective 
actions  were  taken,  including  the  proper 
disposition  of  product.  Where 
practicable,  this  review  shall  be 
conducted,  dated,  and  signed  by  an 
individual  who  did  not  produce  the 
record(s),  preferably  by  someone  trained 
in  accordance  with  $417.7  of  this  part, 
or  the  responsible  establishment  official. 

(d)  Records  maintained  on  computers. 
The  use  of  records  maintained  on 
computers  is  acceptable,  provided  that 
appropriate  controls  are  implemented  to 
ensure  the  integrity  of  the  electronic 
data  and  signatiires. 

(e)  Record  retention.  (1) 
Establishments  shall  retain  all  records 
required  by  paragraph  (a)(3)  of  this 
section  as  follows:  for  slaughter 
activities  for  at  least  one  year,  for 
refrigerated  product,  for  at  least  one 
year  for  frozen,  preserved,  or  shelf- 
stable  products,  for  at  least  two  years. 

(2)  Off-site  storage  of  lecords  required 
by  paragraph  (a)(3)  of  this  section  is 
permitted  after  six  months,  if  such 
records  can  be  retrieved  and  provided, 
on-site,  within  Z4  hours  of  an  PSIS 
employee's  request. 

(f)  Official  review.  All  records 
required  by  this  part  and  all  plans  and 
procedures  requked  by  this  part  shall  be 
available  for  official  review  and 
copying. 

1 417,8    Inadequal*  HACCP  Syatm*. 

A  HACCP  system  may  be  found  to-be 
inadequate  if: 

(a)  "The  HACCP  plan  in  operation  does 
not  meet  the  requirements  set  forth  in 
this  part; 


(b)  Establishment  personnel  are  not 
performing  tasks  specified  in  the 
HACCP  plan; 

(c)  The  establishment  (ails  to  lake 
corrective  actions,  as  required  by  $417.3 
of  this  part; 

(d)  HACCP  reconls  are  not  being 
maintained  as  required  in  $417.5  of  this 
part;  or 

(e)  Adulterated  prtxluct  is  produced 
or  shipped. 

(417.7    Training. 

(a)  Only  an  individual  who  has  met 
the  requiiemenls  of  paragraph  (b)  of  this 
section,  but  who  need  not  be  an 
employee  of  the  establishment,  shall  be 
permitted  lo  perform  the  following 
functions: 

(1)  Development  of  the  HACCP  plan, 
in  accordance  with  $  417.2(b)  of  this 
part,  which  could  include  adapting  a 
generic  model  that  is  appropriate  for  the 
specific  product;  and 

(2)  Reassessment  and  modification  of 
the  HACCP  plan,  in  accordance  with 
$417.3  of  this  part 

(b)  The  individual  performing  the 
functions  listed  in  paragraph  (a)  of  this 
section  shall  have  successfully 
completed  a  course  of  instruction  in  the 
application  of  the  seven  HACCP 
principles  to  meat  or  poultry  product 
processing,  including  a  segment  on  the 
development  of  a  HACCP  plan  for  a 
specific  product  and  on  record  review. 

(417.8    Agency  varitleallon. 

FSIS  will  verify  the  adequacy  of  the 
HACCP  plan(s)  by  detennining  that  each 
HACCP  plan  meets  the  requirements  of 
this  part  and  aU  other  applicable 
regulations.  Such  verification  may 
include: 

(a)  Reviewing  the  HACCP  plan; 

(b)  Reviewing  the  CCF  records; 

(c)  Reviewing  and  determining  the 
adequacy  of  corrective  actions  taken 
when  a  deviation  occurs; 

(d)  Reviewing  the  critical  limits; 

(e)  Revievirtng  other  records  pertaining 
to  the  HACCP  plan  or  system; 

(f)  Direct  observation  or  measurement 
alaCCP: 

(g)  Sample  collection  and  analysis  to 
determine  the  product  meets  all  safety 
standards;  and 

(h)  On-site  observations  and  record 
review. 

[kHie  at  Washington,  DC,  on:  |uly  S.  1996. 
Michael  R.  Taylor, 
Acting  Under  Secmlnry  for  Food  Safety. 

The  following  are  appendices  to  the 
preamble  of  the  Final  Rule. 

Note  The  following  appiRidicss  will  not 
appear  in  the  Code  of  Federal  Rsgulatlons. 


Afpendix  A — GuideiiiMi  far      ^ 
Oevalopiiig  ■  SUndanl  Operating- 
Praoadnrt  far  Sanilatian  (SaailaWoa 
SOP'S)  in  Federally  ImpetHid  Moat  aad 
Poultry  FatahlishmanW 

I.  lotroduction 

Foodbome  illness  is  a  significant 
public  health  problem  in  the  United 
States.  While  data  on  illness  associated 
with  meat  and  poultry  products  are 
limited,  data  from  various  sources 
suggest  that  foodbome  microbial 
pathogens  may  cause  up  lo  7  milUon 
cases  of  illness  each  year,  and  7,000 
deaths.  Of  these,  nearly  5  million  cases 
of  illness  and  more  than  4.000  deaths 
may  be  associated  with  meal  and 
poultry  products. 

FSIS  is  pursuing  a  broad  and  long- 
term  science-based  strategy  to  improve 
the  safely  of  meat  and  poultry  products 
to  better  protect  public  health.  FSIS  is 
undertaking  steps  to  improve  the  safety 
of  meat  and  poultry  throughout  the  food 
production,  processing,  distribution, 
and  marketing  chain.  The  A^ncy's  goal 
is  to  reduce  the  risk  to  public  health  of 
consuming  meat  and  poultry  products 
by  reducing  pathogenic  microbial 
contamination.  The  FSIS  strategy  relies 
heavily  on  building  the  principle  of 
prevention  into  production  processes. 
Sections  308.7,  381.57  and  381.58  of 
the  Meat  and  Poultry  Inspection 
Regulations  require  that  rooms, 
compartments,  equipment,  and  utensils 
used  for  processing  or  handling  meal  or 
poultry  in  a  federally  inspected 
establishment  must  be  kept  clean  and  in 
a  sanitary  condition.  Establishments  are 
responsible  for  sanitation  of  bcilities. 
equipment  and  utensils. 

Sanitation  maintains  or  restores  a 
stale  of  cleanliness,  and  promotes 
hygiene  for  the  prevention  of  foodbome 
illness.  Sanitation  encompasses  many 
areas  and  functions  of  an  establishment, 
even  when  not  in  production.  However, 
there  are  certain  sanitary  procedures 
that  must  be  addressed  and  maintained 
on  a  daily  basis  lo  prevent  direct 
product  contamination  or  adulteration. 
(Sood  sanitation  is  essential  in  these 
areas  to  maintaining  a  safe  food 
production  process. 

FSIS  is  requiring  meat  and  poultry 
establishments  lo  develop  and 
implement  a  written  Standard  Operating 
Procedure  for  sanitation  (Sanitation 
SOP's)  which  addresses  these  areas.  An 
establishment's  adherence  to  its  vnitten 
Saniution  SOP  will  demonstrate 
knowledge  of  and  commitment  to 
sanitation  and  production  of  safe  meat 
and  pwultry  products. 

New  part  416  to  the  Meat  and  Poultry 
Inspection  Regulations  requires  that  a 
written  Sanitation  SOP  contain 
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establi^sd  pracsdures  to  be  followed 
routinely  to  maintain  a  sanitary 
environment  for  producing  safe  and 
unadulterated  food  products.  Plant 
management  must  develop  a  Sanitation 
SOP  that  describes  daily  sanitation 
procedures  to  be  performed  by  the 
establishment.  A  designated 
establishment  employee(s)  must 
monitor  the  Sanitation  SOP  and 
document  adherence  to  the  SOP  and 
any  corrective  actions  taken  to  prevent 
direct  product  contamination  or 
adulteration.  This  written 
documentation  must  be  available  to 
FSIS  pro-am  employees. 

These  PSIS  guidelines  should  help 
fiaderally  inspected  meat  or  poultry 
establishments  develop,  implement  and 
monitor  written  Sanitation  SOPs. 

The  Sanitation  SOP  developed  by  the 
establishment  must  detail  daily 
sanitation  procedures  It  will  use  before 
(pre-operational  sanitation)  and  during 
(operational  sanitation)  operation  to 
prevent  dirept  product  contamination  or 
adulteration.  FSIS  program  employees 
will  verify  an  establishment's  adherence 
to  its  Sanitation  SOP  and  will  take 
appropriate  action  when  there  is 
noncompliance. 

These  guidelines,  where  applicable, 
are  for 

•  Livestock  Slaughter  and/or 
Processing  Establishments 

•  Pouhry  Slaughter  and/or  Processing 
Establishments 

•  hnport  Inspection  Establishments 

•  Identification  Warehouses 

The  establishment  should  update  the 
Sanitation  SOP  lo  reflect  changes  in 
equipment  and  facilities,  processes,  new 
technology,  or  designated  establishment 
employees. 

n.  Pr»4>p«ratioiul  Sanitation 

Established  procedures  of  pre- 
operaUonal  sanitation  must  result  in 
clean  facilities,  equipment  and  utensils 
prior  to  starting  production.  Clean 
facilities,  equipment,  and  utensils  are 
fne  of  any  soil,  tissue  debris,  chemical 
or  other  injurious  substance  that  could 
contaminate  a  meat  or  poultry  food 
product.  Pre-operational  sanitation 
established  procedures  shall  describe  . 
the  daily,  routine  sanitary  procedures  lo 
prevent  direct  product  contamination  or 
adulteration.  The  sanitary  procedures 
must  include  the  cleaning  of  product 
contact  surfaces  of  facilities,  equipment 
and  utensils  to  prevent  direct  product 
contamination  or  adulteration.  The 
following  additional  sanitary 
procedures  for  pre-operatiooal 
sanitation  might  include: 

•  Descriptions  of  equipment 
disassembly,  reassembly  after  cleaning, 
uae  of  acceptable  chemicals  according  to 


label  directions,  and  cleaning 
techniques. 

•  The  application  of  sanitizers  to 
product  contact  surfaces  after  cleaning. 
Sanitizers  are  used  to  reduce  or  destroy 
bacteria  that  may  have  survived  the 
cleaning  process. 

m.  OperaUoiuJ  Sanitation 

All  federally  inspected  establishments 
must  describe  daily,  routine  sanitary 
procedures  that  the  establishment  will 
conduct  during  operations  to  prevent 
direct  product  contamination  or 
adulteration.  Established  procediues  for 
operational  sanitation  must  result  in  a 
sanitary  envirotmient  for  preparing, 
storing,  or  handling  any  meat  or  poultry 
food  product  in  accordance  with 
sections  308/381  of  the  Meat  and 
Poultry  Inspection  Regulations. 
Established  procedures  during 
operations  might  include,  where 
applicable: 

•  Equipment  and  utensil  cleaning — 
sanitizing— disinfecting  during 
production,  as  appropriate,  at  breaks, 
between  shifts,  and  at  midshif)  cleanup. 

•  Employee  hygiene:  includes 
personal  hygiene,  cleanliness  of  outer 
garments  and  gloves,  hair  restraints, 
hand  washing,  health,  etc. 

•  Product  handling  in  raw  and  in 
cooked  product  areas. 

The  established  sanitary  procedures 
for  operational  sanitation  will  vary  with 
the  establishment.  Establishments  with 
complex  processing  need  additional 
sanitary  procedures  to  ensure  a  sanitary 
environment  and  to  prevent  cross 
contamination.  Establishments  that  do 
not  slaughter  or  process  (such  as  an 
Import  Inspection  facility)  should 
develop  established  sanitary  procedures 
specific  to  that  facility. 

IV.  Implementing  and  Monitoring  of  the 
Sanitation  SOP 

The  SaniUtion  SOP  shall  identify 
establishment  employee(s)  (positions 
rather  than  specific  names  of 
employees)  responsible  for  the 
implementation  and  maintenance  of  the 
Sanitation  SOP.  Employee(s)  are  to  be 
identified  to  monitor  and  evaluate  the 
effectiveness  of  the  Sanitation  SOP  and 
make  corrections  when  needed.  The 
evaluation  can  be  performed  by  using 
one  or  more  of  the  following  methods: 
(1)  organoleptic  (sensory— e.g.,  sight, 
feel,  smell):  (2)  chemical  (e.g.,  checking 
the  chlorine  level);  (3)  microbioldgical 
(e.g.,  microbial  swabbing  and  culturing 
of  product  contact  surfaces  of 
equipment  or  utensils). 

Establishments  might  specify  the 
method,  frequency,  and  recordkeeping 
processes  associated  with  monitoring. 
Pre-operational  sanitation  monitoring 


should,  at  a  minimum,  evaluate  and 
document  the  effective  cleaning  of  all 
direct  product  contact  facilities, 
equipment,  and/or  utensils  that  are  to  be 
used  at  the  start  of  production. 
Operational  sanitation  monitoring 
should,  at  a  minimimi,  document 
adherence  lo  the  SOP,  including  actions 
that  identify  and  correct  instances  or 
circumstances  of  direct  prtxluct 
contamination  which  occur  from 
environmental  sources  (faciUties, 
equipment,  pests,  etc.)  or  employee 
practices  (personal  hygiene,  product 
handling,  etc.).  All  establishment 
records  of  pre-operational  and 
operational  sanitation  monitoring, 
including  corrective  actions  to  prevent 
direct  product  contamination  or 
adulteration,  must  be  maintained  by  the 
establishment  for  at  least  six  months, 
and  be  made  available  to  FSIS  program 
employees.  After  48  hours,  they  may  be 
maintained  off-site. 

V.  Corrective  Adiona 

When  deviations  occur  fixim  the 
established  sanitary  procedures  within 
the  Sanitation  SOP,  the  establishment 
must  take  corrective  actions  to  prevent 
direct  product  contamination  or 
adulteration.  Instructions  should  be 
provided  to  employees  and  management 
officials  for  documenting  corrective 
actions.  The  actions  must  be  recorded. 

Appendix  B— Model  of  a  Standard 
Operating  Proca4uic  6>r  Sanitation 

Hill-Top  Meats  has  prepared  a  written 
Standard  Operating  Procedure  (SOP)  for 
Sanitation.  Let's  look  at  the  Sanitation 
SOP  and  discuss  its  attributes  (guidance 
and  advice  are  inside  the  boxes). 

Hill-Top  Meats,  Est.  38,  Anytown. 
U.S.A.  is  a  slaughter  and  medium 
processing  establishment.  This  plant 
receives  live  cattle  for  slaughter  and 
dressing  and  processes  the  carcasses 
into  chubs  of  ground  beef,  roast  beef, 
and  ready  to  eat  beef  products. 


This  intioductaiy  inltannation  Is  not  a  rgg- 
ulatoty  reauirement  Imt  ideatifles  the  typo 
of  establishment  and  its  production.  The 
intonnation  will  help  FSIS  personnel, 
who  are  not  familiar  with  the  establish- 
ment, review  the  Sanitation  SOP. 


Management  structure  is  as  follows: 
President — Joe  Doe 
Slaughter  Managet^-Ken  Smith 
Processing  Manager — Susan  Jones  ' 
Quality  Control  (QC)  Manager— Gwen 

Summera 
Sanitation  Manager — Carl  Anderson 

The  QC  Manager  is  respoiuible  for 
implementing  and  daily  monitoring  of 
the  Sanitation  SOP  and  recording  the 
findings  and  any  corrective  actions.  The 
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Slaughter.  Processing  and  Sanitation 
Managera  are  responsible  for  training 
and  assigning  specific  duties  to  other 
employees  and  monitoring  their 
performance  within  the  Sanitation  SOP. 
All  records,  data,  checklists  and  other 
information  pertaining  to  the  Sanitation 
SOP  will  be  maintained  on  file  and 
made  available  to  FSIS  program 
employees. 


The  identification  of  establishment  psr- 
soimel  (positions  rather  than  specific 
lumes  of  employees]  responsible  for  im- 
plementing, maintaining,  monitoring  and 
records  associated  with  the  Sanitation 
SOP  ii  a  regulatory  requirement  All 
records  pertaining  to  the  Sanitation  SOP 
must  be  kept  on  file  and  made  available 
to  FSIS  personnel,  but  it  is  not  necessary 
to  make  that  statement 


Sanitation  SOP  for  EST.  38 

/.  Pnoperational  Sanitation — 
Equipment  and  Facility  Cleaning 
Objective 

All  equipment  will  be  cleaned  and 
sanitiz^  prior  to  starting  prtxluction. 

A.  General  Equipment  (Jleaning. 
(Simple  equipment  and  hand  tools  are 
cleaned  and  sanitized  in  the  same 
maimer  but  they  do  not  require 
disassembly  and  reassembly.) 

1.  Established  Sanitary  Procedures  for 
Cleaning  and  Sanitizing  Equipment: 

a.  The  equipment  is  disassembled. 
Parts  are  placed  in  the  designated  tubs, 
neks.  etc. 

b.  Product  debris  is  removed. 

c.  Equipment  parts  are  rinsed  with 
water  to  remove  remaining  debris. 

d.  An  approved  cleaner  is  applied  to 
parts  and  they  are  cleaned  according  to 
manufacturen'  directions. 

e.  Equipment  parts  are  rinsed  with 
potable  water, 

f.  Equipment  is  sanitized  with  an 
approved  sanitizer,  and  rinsed  with 
potable  water  if  required. 

g.  The  equipment  is  reassembled. 

h.  The  equipment  is  tesanitlzed  with 
an  approved  sanitizer,  and  rinsed  with 
potti>le  water  if  required. 


The  established  sanitary  procedures  are 
daily  routine  sanitary  procedures  to  pre- 
vent direct  product  contamination  or 
adulteradoo.  Daily  routine  sanitary  proce- 
dures to  prevent  direct  product  contami- 
natioo  or  adulterstion  are  required  in  the 
Sanitation  SOP;  FSIS  personnel  use  them 
to  verify  compliance  with  the  Sanitation 
SOP.  The  procedures  shall  be  specific  for 
each  estabUshment:  however,  tliey  can  be 
as  detailed  as  the  establiibment  wants  to 
make  them. 


inspection  after  preoperational 
equipment  cleaning  and  sanitizing.  The 
results  of  the  inspection  are  recorded  on 
Establishment  Form  E-1.  If  everything  is 
acceptable,  the  appropriate  box  is 
initialed.  If  corrective  actions  are 
needed,  such  actions  are  to  ba 
documented  (see  below). 

The  QC  Manager  performs  daily 
microbial  monitoring  for  Total  Plate 
Counts  (TPCs)  after  preoperational  . 
equipment  cleaning  and  sanitizing.  The 
QC  Manager  swabs  one  square  inch  of 
a  food  contact  surface  on  a  piece  of 
equipment  or  hand  tool  within  one  hour 
prior  to  production.  The  samples  are 
plated  and  incubated  at  35*  C  for  48 
houra.  Colonies  are  coimted  and 
recorded  as  nimiber  of  colony  forming 
units  (CPU)  per  square  inch  of  surface 
swabbed.  Daily  microbial  counts  are 
documented  on  Establishment  Form  M- 
1. 

3.  Corrective  Actions. 

a.  When  the  QC  Manager  determines 
that  the  equipment  or  hand  tools  do  not 
pass  organoleptic  examination,  the 
cleaning  procedure  and  reinspection  are 
repeated.  The  Sanitation  Manager 
monitors  the  cleaning  of  the  equipment 
or  hand  tools  and  retrains  sanitation 
crew  employees,  if  necessary.  Corrective 
actions  are  recorded  on  Establishment 
Form  E-1. 

b.  If  microbial  counts  exceed 

CFUs/sq.  in.,  the  QC  Manager  notifies 
the  Sanitation  Manager  and  attempts  to 
determine  the  cause  of  the  high  coimt 
(for  example,  cleaning  procedures 
varied,  new  people  cleaned  the 
equipment,  sanitizer  not  applied).  If 
microbial  counts  remain  high  for  several 
days,  the  QC  Manager  will  confer  with 
the  Sanitation  Manager.  The  Sanitation 
Manager  notifies  sanitation  crew 
employees  and  reviews  ell  cleaning  and 
sanitizing  procedures  and  personal 
hygiene.  Microbial  counts  are  recorded 
on  EstabUshment  Form  M-1.  Corrective 
actions  to  prevent  direct  pnxlvu:! 
contamination  or  adulteration  are 
documented  on  EstabUshment  Fonn  E- 
1. 


The  establishment  is  required  to  monitor 
dally  routine  sanitation  activities  as  de- 
scribed in  the  Sanitation  SOP.  the  esub- 
lisiuneqt  determines  the  methods  and  fre- 
quency of  monitoring.  Miaobiological 
■ampllng  is  Qot  requited,  but  Hill-Top 
Meats  wants  to  monitor  the  efiectiveness 
of  the  claaaing  by  daily  microbial  sam- 
pling, in  addition  to  organoleptic  monitor- 
ing, and  has  set  limits  to  enable  them  to 
take  appropriate  action  when  those  limits 
are  exi^eded.  Establishment  Fonns  E-l 
and  M-1  are  used  only  as  examples;  no 
specific  toims  or  form  numbers  m  re- 
quired. However,  establishments  must 
record  the  daily  completioD  or  adherence 
to  the  established  procedures  in  the  Sani- 
tation SOP.  any  deviations  from  regu- 
latory requirements,  and  corrective  ac- 
tions. 


B.  Cleaning  of  Facilities — including 
floors,  walls  and  ceilings. 

1.  Cleaning  Procedures. 

a.  Debris  is  swept  up  and  discarded. 

b.  Facilities  are  rinsed  with  potable 
water. 

c.  Facilities  are  cleaned  with  an 
approved  cleaner,  according  to 
manufacturer's  directions. 

d.  Facilities  are  rinsed  with  potable 
water. 

2.  Cleaning  Frequency. 

Floors  and  walls  are  cleaned  at  the 
end  of  each  prtxluction  day.  Ceilings  are 
cleaned  as  needed,  but  at  least  once  a 
week. 


There  is  no  specific  requirement  to  in- 
clude facility  cleaning  in  the  Sanitation 
SOP.  unless  part  of  the  facility  could  di- 
rectly contaminate  or  adulterate  product 


2.  Implementing.  Monitoring  and 
Recordkeeping.  The  QC  Manager 
performs  daily  organoleptic  sanitation 


3.  Establishment  Mohitoring. 
The  QC  Manager  performs  daily 

organoleptic  inspection  prior  to  the  start 
of  operations.  Results  are  recorded  on 
Estaolisbment  Form  E-1. 

4.  Corrective  Actions. 

When  the  QC  Manager  determines 
that  the  facilities  do  not  pass 
organoleptic  inspection,  the  cleaning 
procedure  and  reinspection  are 
repeated.  The  Sanitation  Manager 
monitora  the  cleaning  of  facilities  and 
ratiains  sanitation  crew  employees  if 
tMcessary.  Corrective  actions  to  prevent 
direct  product  contaminatioo  or 
adultention  are  recorded  on 
Establishment  Form  E-1. 

n.  Operational  Sanitation 

Objectiye:  Carcass  dressing  will  be 
performed  under  sanitary  conditioiu 
and  in  a  manner  to  prevent 
contamination  of  the  carcass. 

A.  Slaughter  Operations. 

1.  Established  Methods  for  Carcass 
Dressing — 

a.  Employees  will  clean  hands,  aims, 
gloves,  aprons,  boots,  etc,  as  often  as 
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necessary  during  the  dressing 
procedures. 

b.  Employees  will  clean  and  then 
sanitize  with  180*  F.  water,  knives  and 
other  hand  tools,  saws  and  other 
equipment,  as  often  as  necessary  diulng 
the  dressing  procedures  lo  prevent 
contamination  of  the  skinned  carcass. 

c  The  brisket  saw  is  sanitized 
between  carcasses  using  180*  F.  water. 

d.  Eviscerating  employees  will 
maintain  clean  hands,  arms,  clothes, 
aprons,  boots  and  knives  during  the 
evisceration  process.  If  contamination 
occurs,  the  employee  is  required  to  step 
away  bom  the  evisceration  table  onto  a 
side  platform  to  dean  and  sanitize 
apron,  boots  and  knives.  It  may  be 
necessary  to  clean  hands  and  arms  with 
soap  and  water.  In  cases  of 
contamination  btun  an  abscess  or  other 
extensive  contamination,  the  employee 
may  need  lo  shower  and  change  clothes 
before  resuming  work. 

e.  The  carcass  splitting  saw  is 
sanitized  with  180*  F.  water  after  each 
carcass. 


The  above  methods  for  carcass  draning 
are  specific  for  Hill-Top  Meats.  The  esub- 
lishment  coniiden  them  to  tie  Good  Man- 
ufacturing Practices  for  their  type  of  oper- 
ation, to  prevent  direct  contamination  or 
adulteration  of  carcasses.  Each  esublish- 
menl  determines  the  sanitary  procedures 
and  any  requirements  they  want  to  detail 
in  their  Sanitation  SOP. 


2.  Monitoring  and  Recordkeeping. 

a.  The  Slaughter  Manager  is 
responsible  for  ensuring  that  employee 
hygiene  practices,  sanitary  conditions 
and  cleaning  procedures  are  maintained 
during  a  production  shift.  The  QC 
Manager  monitors  the  senitation 
procedures  twice  during  a  production 
shift.  Results  are  recorded  on 
Establishment  Form  E-1. 

b.  A  Microbiological  Control  and 
Monitoring  Program  is  used  to 
determine  the  level  of  bacteria  on 
product  contact  surfaces  of  equipment 
(e.g.,  knives,  hand  tools,  evisceration 
table,  etc.)  and  outer  garments  (such  as 
aprons  and  gloves)  during  production. 
The  QC  Manager  performs  daily 
microbial  monitoring  for  Total  Plate 
Counts  (TPCs).  The  samples  are  plated 
and  incubated  at  35°C.  for  48  hours. 
Colonies  are  counted  and  recorded  as 
number  of  colony  forming  imits  (CFU) 
per  square  inch  of  surface  swabbed. 
Daily  microbial  counts  are  documented 
on  Establishment  Form  M-1. 

3.  Corrective  Actions. 

a.  When  equipment  is  visibly 
contaminated,  contaminants  are 
removed  by  cleaning  and  sanitizing 
equipment  prior  to  resuming 
production.  The  Slaughter  Manager 


attempts  to  determine  the  cause  of  the 
contamination  and  takes  corrective 
action.  This  may  require  adjusting 
equipment,  retraining  employees, 
temporarily  stopping  or  slowing  the  line 
speed,  etc  Corrective  actions  are 
recorded  on  Establishment  Form  E-1. 

b.  If  micrt>bial  counts  &om  equipment 
swabbing  exceed  the  action  level  set.  the 
QC  Manager  notifies  the  Slaughter 
Manager.  The  Slaughter  Manager 
attempts  to  determine  the  cause  (for 
example,  new  people  not  adequately 
trained,  equipment  not  adjusted 
properly)  and  takes  corrective  action.  If 
microbial  counts  remain  above 
established  limits  for  several  days,  the 
QC  Manager  confers  with  the  Slaughter 
Manager  and  all  slaughter  operations  are 
reviewed.  The  Slaughter  Manager 
notifies  the  slaughter  employees  and 
reviews  personal  hygiene,  equipment 
adjustment,  and  sanitary  handling 
procedures.  Corrective  actions  to 
prevent  direct  prtxluct  contamination  or 
adulteration  are  recorded  on 
Establishment  Form  E-1. 


The  establishment  is  required  to  monitor 
the  regulatory  daily  sanitatioo  activities  as 
described  in  its  Sanitation  SOP.  but  each 
establishment  determines  its  own  meth- 
ods for  monitoring,  the  frequency  of  mon- 
itoring, and  the  corrective  actions  to  in- 
clude in  the  Sanitation  SOP.  Records 
must  be  kept  on  daily  completion  of  the 
established  procedures,  deviations,  and 
corrective  actions. 


B.  Processing  Operations. 

Objective:  Processing  is  performed 
under  sanitary  conditions  to  prevent 
direct  and  cross  contamination  of  food 
prt>ducts. 

1.  Established  Sanitary  Procedures  for 
Processing — 

a.  Employees  clean  and  sanitize 
hands,  gloves,  knives,  wizard  knives, 
other  hand  tools,  cutting  boards,  etc..  as 
necessary  during  processing  to  prevent 
contamination  of  food  products. 

b.  All  equipment,  belt  conveyors, 
tables,  and  other  product  contact 
surfaces  are  cleaned  and  sanitized 
throughout  the  day  as  needed. 

c.  Employees  take  appropriate 
precautions  when  going  from  a  raw 
product  area  lo  a  cooked  product  area, 
to  prevent  cross  contamination  of 
cooked  prtxiucls.  Employees  change 
outer  garments,  wash  hands  and  sanitize 
hands  with  an  approved  hand  saniUzer 
(sanitizer  is  equivalent  to  50  ppm 
chlorine),  put  on  clean  gloves  for  that 
r«x)m  and  step  into  a  boot  sanitizing 
bath  on  leaving  and  entering  the 
respective  rooms. 

d.  Raw  and  cooked  processing  areas 
are  separate.  There  is  no  cross 


utilization  of  equipment  between  raw 
and  cooked  products. 

e.  Outer  garments,  such  as  aprons, 
smocks  and  gloves,  are  identified  and 
designated  specifically  for  either  the 
raw  processing  rooms  or  the  cooked 
processing  rooms.  Blue  is  designated  for 
raw  processing  rooms  and  orange  for 
cooked  ptTxessing  rooms.  The  outer 
garments  are  hung  in  designated 
locations  when  an  employee  leaves  each 
room.  Outer  garments  are  maintained  in 
a  clean  and  sanitary  manner  and  are 
changed  at  least  daily  and.  if  necessary, 
more  often. 


Establishments  with  processing  will  deter- 
mine their  own  established  sanitary  pro- 
cedures in  the  Sanitation  SOP  and  any  es- 
tablishment requirements.  Hill-Top  Meats 
considers  its  established  procedures  for 
processing  to  be  Good  Manufacturing 
Practices. 


2.  Monitoring  and  Recordkeeping. 

a.  The  Processing  Maiuiger  is, 
responsible  for  ensuring  that  employee 
hygiene  practices,  employee  and 
product  traffic  patterns,  sanitary 
product  handling  procedures,  and 
cleaning  procedures  are  maintained 
during  a  production  shift.  The  QC 
Manager  monitors  the  sanitation 
procedures  twice  during  a  production 
shift.  Results  are  recorded  on 
Establishment  Form  P-1. 

b.  A  Microbiological  Control  and 
Monitoring  Program  is  used  to 
determine  and  contiol  the  level  of 
bacteria  on  both  raw  and  cooked 
product  contact  surbces  during 
prtiduction.  Once  a  day.  the  QC 
Manager  performs  Microbial  Monitoring 
for  Total  Plate  Counts  (TPCs).  The  QC 
Manager  swabs  one  square  inch  on  a 
product  contact  surface  from  each  of 
three  randomly  selected  pieces  of 
equipment  in  each  raw  product  room 
and  cooked  product  room. 

Note;  The  samples  are  taken  from  the 
cooked  product  moms  first  and  then  hom  the 
raw  product  rooms.  The  samples  are  plated 
and  incutiated  at  3S'  C  lor  48  hours. 
Colonies  are  counted  and  recorded  as 
number  of  colony  forming  units  (CFU)  per 
square  inch  of  surface  swabbed.  Microbial 
counts  are  documented  on  Establishment 
Form  M-1. 

3.  Corrective  Actions. 

a.  When  the  QC  Manager  identifies 
sanitation  problems,  the  QC  Manager 
notifies  the  Processing  Manager.  TTie 
Processing  Manager  slops  production,  if 
necessary,  and  notifies  processing 
employees  to  take  appropriate  action  to 
correct  the  sanitation  problems.  If 
necessary,  processing  employees  .are 
retrained.  Corrective  actions  are 
recorded  on  Establishment  Form  P-1. 
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If  microbial  counts  exceed  the  action 
level  set  for  each  piece  of  equipment  for 
the  specific  product  in  that  production 
line,  the  QC  Manaj^r  notifies  the 
Processing  Manager.  The  Processing 
Manager  attempts  to  determine  the 
cause  (for  example,  new  people  going 
back  and  forth  between  the  raw  and 
cooked  rooms,  gloves  not  being  changed 
regularly)  and  takes  corrective  action. 
Additional  daily  microbial  sampling  is 
done  on  any  equipment  that  showed 
high  microbial  counts,  until  the  counts 
fall  below  the  action  level.  If  microbial 
counts  remain  high  for  several  days,  the 
QC  Manager  confers  with  the  Processing 
Manager  and  Sanitation  Manager  to 
review  all  operations  thai  impact  that 
equipment.  The  Processing  Manager 
notifies  the  processing  employees  and 
reviews  personal  hygiene  and  sanitary 
product  handling  procedures.  Corrective 
actions  are  recorded  on  Establishment 
Form  P-1. 


The  monitoring  and  corrective  actions  are 
specific  for  Hill-Top  Meats  only.  Micro- 
bial sampling  and  monitoring  are  not  re- 
quired for  product  contact  surfaces.  Bach 
establishment  determines  its  own  proce- 
dures for  monitoring  and  the  frequency  of 
monitoring  to  include  in  its  Sanitation 
SOP. 


Appendix  C — Guidebook  for  the 
Piepantion  of  HACCP  Plans 

Pteface 

The  Hazard  Analysis  Critical  Control 
Points  (HACCP)  system  is  a  logical, 
scientific  system  that  can  control  safety 
problems  in  food  production.  HACCP  is 
now  being  adopted  worldwide.  It  works 
with  any  type  of  food  production  system 
and  with  any  food.  It  works  by 
controlling  food  safety  hazards 
throughout  the  process.  The  hazards  can 
be  biological,  chemical,  or  physical. 

This  guidebook  was  developed  to 
help  meat  and  poultry  establishments 
prepare  HACCP  plans.  The  steps  to 
developing  a  HACCP  plan  can  be  used 
by  all  establishments,  large  or  small, 
complex  or  simple.  The  guidebook 
identifies  additional  soiuces  of 
information,  so  that  small  operators 
won't  have  to  "go  il  alone." 

The  forms  shown  in  this  guidebook 
are  examples  only.  Think  of  this  as  a 
self-help  guide  or  a  do-it-yourself 
manual.  There  are  many  ways  to  get  to 
the  final  product — a  good  HACCP  plan. 
So,  choose  the  examples  that  work  best 
in  your  establishment. 

The  guidebook  can  be  used  to 
complement  HACCP  tiaining.  You  may 
also  wish  to  use  it  in  conjunction  with 
a  video  about  HACCP.  The  guidebook 
will  provide  the  basics.  When  you  are 


ready  lo  move  on,  there  are  more 
specialized  documents.  FSIS  is  also 
publishing  the  Me(^  and  Poultry 
Products  Hazards  and  Controls  Guide.  II 
explains  in  detail  the  biological, 
chemical,  and  physical  hazards  that  can 
occur  at  different  steps  of  meal  and 
poultry  slaughter  and  processing  and 
provides  some  examples  of  controls  for 
those  hazards.  In  addition,  there  will  be 
a  series  of  Generic  Models  for  different 
meal  and  poultry  processes,  to  be  used 
as  examples.  You  will  probably  want  to 
look  at  the  models  for  processes  that 
you  use  in  your  establishment.  There 
will  be  model  plans  for  the  following  13 
processes: 
Raw,  Ground 
Raw,  Other 

All  Other  Shelf-Stable,  Heat  Treated 
Fully  Cooked,  Non-Shelf  Stable 
All  Other  Shelf-Stable,  Not  Heat  Treated 
All  Non-Shelf  Stable,  Heat  Treated,  Not 

Fully  Cooked 
Non-Shelf  Stable  with  Secondary 

Inhibitors 
Thermally  Processed/Commercially 

Sterile 
Swine  Slaughter 
Poultry  Slaughter 
Beef  Slaughter 
Irradiation 
Mechanically  Separated  Species 

Developing  a  HACCP  Plan 

The  Hazard  Analysis  and  Critical 
Contit)!  Points  (HACCP)  System  is  a 
logical,  scientific  approach  to 
controlling  safely  problems  in  food 
production.  When  a  company  adopts 
HACCP,  it  puts  controls  in  place  at  each 
point  in  Ihe  production  system  where 
safety  problems  could  occur  from 
biological,  chemical,  or  physical 
hazards.  To  start  a  HACCP  system,  a 
company  must  first  write  a  HACCP 
plan.  This  guidebook  explains  how  to 
write  a  HACCP  plan  in  five  preparatory 
steps  and  then  the  seven  HACCP 
principles. 

The  five  "pre-HACCP"  steps  in  this 
guidebook  are: 

1 .  Bring  togetiier  your  HACCP 
resources. 

2.  Describe  the  product  and  its 
method  of  distributiotL 

3.  Develop  a  complete  list  of 
ingredients  and  raw  materials  used  in 
the  product. 

4.  Develop  a  pnx»ss  flow  diagram. 

5.  Meet  the  regulatory  requirements 
for  Sanitation  Standard  Operating 
Procedures  (SOPs). 

Applying  the  seven  HACCP  principles 
makes  up  the  major  steps  to  writing  a 
HACCP  plan.  They  are; 

1.  Conduct  a  hazard  analysis. 

2.  Identify  critical  control  points. 

3.  Establish  critical  limits  for  each 
critical  control  point. 


4.  Establish  monitoring  procedures. 

5.  Establish  corrective  actions. 

6.  Establish  recordkeeping 
procedures. 

7.  Establish  verification  procedures. 
As  you  read  this  guidebook  and  look 

at  Ihe  examples,  the  process  for  writing 
a  HACCP  plan  should  become  clearer. 
This  first  section  of  Ibe  guidebook 
explains  Ihe  five  "pre-HACCP"  steps. 
The  next  seven  sections  cover  each  of 
the  HACCP  principles  that  you  will 
need  lo  follow  to  develop  a  HACCP 
plan. 

Pre-HACCP  Step  1— Bring  Together 
Your  HACCP  Resources 

The  first  step  is  to  assemble  your 
HACCP  resoiut»s.  When  a  company 
develops  a  HACCP  plan,  it  is  important 
to  bring  as  much  knowledge  to  the  table 
as  possible.  Actually,  you  probably  have 
access  to  more  HACCP  resources  than 
you  think!  With  a  small  eslablishmeni, 
this  might  mean  bringing  together  one 
or  two  employees,  one  of  whom  has  had 
HACCP  tiaining.  Your  HACCP  resources 
may  include  outside  expertise.  Yog  can 
gel  this  expertise  through  your  local 
Extension  Office,  a  trade  or  professional 
association,  or  a  contractor  of  your 
choice.  A  larger  plant  may  wish  lo  bring 
in  employees  from  a  number  of 
departments,  such  as  production, 
sanitation,  quality  control,  and 
engineering,  as  well  as  employees 
directly  involved  in  daily  processing 
activities.  There  is  no  magic  number  of 
employees  needed  lo  write  a  HACCP 
plan.  H  could  be  one  employee  or,  in  a 
very  large  company,  il  coidd  be  seven  or 
eight  people. 

Your  employee  or  employees  writing 
the  HACCP  plan  should  understand 
some  basic  things  about  your 
establishment:  The  technology  and 
equipment  used  in  your  processing 
lines;  Ihe  practical  aspects  of  food 
operations;  and  Ihe  flow  of  Ihe  process 
in  your  plant.  Il  will  be  a  bonus  for  your 
HACCP  plan  if  those  employees  have 
some  knowledge  of  Ihe  applied  aspects 
of  food  microbiology  and  of  HACCP 
principles  and  techniques,  although  this 
knowledge  can  be  supplemented  by 
outside  experts. 

Pre-HACCP  Step  2— Describe  the 
Product  and  Its  Method  of  Distribution 

The  second  step  is  lo  describe 
completely  each  food  product  that  yoiu- 
plant  makes.  This  will  help  identify 
hazards  thai  may  exist  either  in  the 
ingredients  or  in  the  packaging 
materials. 

To  describe  your  product,  you  might 
ask  the  following  questions  about  the 
product: 

1.  Conunon  name? 
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For  example,  a  cooked  sausage  could 
be  called  franks/hot  dogs/wieneis. 

2.  How  is  it  to  be  used? 
Categories  might  include:  Ready-to- 

eat,  to  be  heated  prior  to  consumption, 
or  for  further  processing. 

3.  The  type  of  package? 
For  example,  is  it  modified 

atmosphere  packaging? 

4.  Length  of  shelf  life? 

In  the  cooked  sausage  example,  the 
length  of  shelf  life  might  be  30  to  50 
days  for  modified  atmospheric 
packaging. 

5.  Where  will  it  be  sold? 

For  example,  will  it  be  sold  to 
wholesale,  retail  or  institutions? 

B.  Labeling  instructions? 

"Keep  Refrigerated"  would  be  a 
common  labeUng  instruction  for  meat 
and  poultry  products. 

7.  Is  special  distribution  control 
needed? 

For  instance,  should  the  product  be 
kept  refrigerated  at  or  below  40*F? 
Below  is  a  blank  Product  Description 


Form.  It  is  an  example.  You  may  take  it 
and  tailor  it  to  your  own  establishment. 

Below  is  an  example  of  a  Product 
Description  Form  filled  in  for  cooked 
sausage.  The  HACCP  Generic  Models 
developed  for  13  different  processes 
will  give  you  more  samples  of  product 
descriptions. 

Pre-HACCP  Step  3— Develop  a  Complete 
List  of  Ingredients  and  Raw  Materials 

The  third  step  is  to  develop  a  written 
list  of  ingredients  and  raw  materials  for 
each  process/product.  You  can  write 
this  on  a  very  simple  form,  as  shown 
below.  You  may  wish  to  divide  the 
ingredients  into  just  two  categories: 
Meat  (meet  such  as  boneless  beef  or 
chicken  parts  with  skin)  and  Other 
Ingredients  (such  as  spices  and 
preservatives).  Below  is  a  sample 
Product  and  Ingredients  Form  for 
chunked  and  formed,  breaded  chicken 
patties.  Again,  these  forms  are  only 
examples  to  get  you  started.  You  may 
wish  to  have  more  elaborate  forms  for 
your  establishment  The  important  thing 


is  to  list  all  ingredients  that  go  into  each 
product! 

Pre-HACCP  Step  4— Develop  a  Process 
Flow  Diagram 

The  next  step  is  to  construct  a  pr(x»ss 
flow  diagram  that  identifies  all  the  steps 
used  to  prepare  the  product,  from 
receiving  through  final  shipment.  The 
diagram  should  not  be  so  complex  that 
it  is  difficult  to  follow  and  understand, 
but  must  be  complete  bom  the 
beginning  of  your  process  to  the  end. 

You  will  want  to  verify  the  process 
(low  diagram.  You  do  this  by  actually 
walking  through  the  plant  to  make  sure 
that  the  steps  listed  on  the  diagram 
descrit)e  what  really  occurs  in 
producing  the  product. 

A  blank  process  flow  diagram  is 
shown  below.  It  is  a  very  simple  form 
on  which  you  may  want  to  draw  the  - 
Oow  freehand.  If  you  have  a  computer, 
you  can  make  a  fancier  form,  with 
arrows  leading  from  step  to  step. 
HUM)  cooc  Mis-nt-r 
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PRODUCT(S)  DESCRIPTION                                                       1 

PRODUCT: 

THE  FOLLOWING  QUESTIONS  NEED  TO  BE  ANSWERED  WHEN  DEVELOPING  THE 
PRODUCT  DESCRIPTION: 

1. 

COMMON  NAME? 

2. 

HOW  IS  IT  TO  BE  USED?                                                               '       • 

3. 

TYM;  OF  PACKAGE? 

4. 

LENGTH  OF  SHELF  LIFE, 
AT  WHAT  TEMPERATURE? 

5. 

WHERE  WILL  IT  BE  SOLD? 

6. 

LABELING.  INSTRUCTIONS? 

7. 

IS  SPECL\L  DISTRIBUTION 
CONTROL  NEEDED? 

DATE:. 


AWROVED  BY:. 
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PRODUCTCS)  DESCRIPTION 
PRODUCT:        d*'^*'/  •^*'f^*f  •« 


THE  FOLLOWING  QUESTIONS  NEED  TO  BE  ANSWERED  WHEN  DEVELOPING  TOE 
PRODUCT  DESCRIPTION: 


I.        COMMON  NAME? 


fY^iiks    Uff'^'J^^    /0/ej,<sf^ 


HOW  KIT  TO  BE  USED?  //-eAl^  *'"^    ^*^ 


3.        TYPE  OF  PACKAGE? 


e^^Aej;  /n.J'-^'^  ^^Xi^"- 

4.        LENGTH  OF  SHELF  LIFE,  J      .  /^  it,  _2  <if //VkS 

AT  WHAT  TEMPERATURE?        /ttnf^^''^/^   -/-c/^oc  ^    ^ 

$.        WHERE  WOX  IT  BE  SOLD?      D   4,,',  /  '  HAZ 

C        LABELING  INSIRUCTIONS?       /^'V     ^*     /3^     > 


7.        IS  SPECIAL  DISTRIBUTION 
CtmTROL  NEEDED? 


PATE:    >f  >;/  /T/^/^  APPROVED  BY:  j3     i^Z  )///».  JL^jfc/ 

401  ^ 
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PRODUCT  AND  INGREDIENTS 


PRODUCT: 


DATE:. 


APPROVED  BY: . 
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PRODUCT  AND  INGREDIENTS 


PRODUCT:  C/f»v/^j^b  MD  /=ae^J^O  /S/ef/fj!>^6  C/Z/CA'^/^ 


/'jITr/jt 


/fiJE^r 


C/^/ejfJT// 


^JUJUJB. — i 


UM£^^i^^^^ 


DATE;   v!/^  ^  /^^     APPROVED  BY;        W^    lUpAiuaaA^ 
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An  example  of  a  Process  Flow 
Diagram  for  cooked  sausage  is  shown 
below.  The  employees  in  this  case  chose 
to  construct  a  flow  diagram  for  the  meat 
and  poultry  ingredients,  another  one  for 
the  non-meat  ingredients,  and  a  tliird 
flow  diagram  for  supplies  such  as 
packaging  materials.  You  will  find  more 
examples  of  process  flow  diagrams  for 
spedhc  products  in  the  HACCP  Generic 
Models. 

Remember,  the  purpose  of  this 
diagram  is  to  find  any  places  in  your 
specific  establishment  where  hazards 
could  occur.  As  with  all  HACCP 


planning  forms,  the  approving  employee 
should  sign  and  date  the  form,  for  your 
records. 

Pre-HACCP  Step  5— Meet  the  Regulatory 
Requirements  for  Sanitation  Standard 
Operating  Procedures 

Good  sanitation  is  one  of  the  most 
basic  ways  to  ensure  that  you  produce 
safe  products.  Maintaining  good 
sanitation  serves  as  an  excellent  and 
necessary  foundation  for  building  your 
HACCP  plan.  It  also  demonstrates  that 
you  have  the  commitment  and  resources 
to  successfully  implement  your  HACCP 
plan.  Because  it  is  so  important,  meeting 


the  regulatory  requirements  for 
Sanitation  Standard  Operating 
Procedures  (SOPs)  is  a  pre-HACCT 
requirement  that  must  be  carried  out  in 
all  establishments.  A  separate  guide  and 
a  model  Sanitation  SOP  have  been 
prepared  and  are  available  to  help  you 
with  this  activity. 

Now  you  are  ready  to  apply  the  seven 
principles  that  will  produce  a  HACCP 
plan  suited  to  your  plant  and  your 
products.  Those  principles  and  how  to 
carry  them  out  will  be  discussed  in 
detail  in  the  next  seven  sections  of  this 
guidebook. 
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PRODUCT(S): 


PROCESS  FLOW  DIAGRAM 


DATE:. 


APPROVED  BY: 


* 

PROCESS  FLOW  DIAGRAM 

PRODUCKS):       (^^ 

kU 

^Aujag  t 

jHe^^/A'/r^/ 

Sy^Aif 

i 

' 

c»#V^'^"^^ 

' 

' 

Sk 

HATK.         ^p//      )ljl^?^        APPROVED  BYt     M  ■  ^'   Jj^O^  iU^^^ 


BiLUNa  oooc  34io-aii-c 
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Principle  1 — Conduct  a  Hazard  Analysis 

HACCP  Principle  No.  1  states: 

"Conduct  a  hazard  analysis.  Prepare 
a  list  of  steps  in  the  process  where 
significant  hazards  occur  and  describe 
the  preventive  measures. " 

The  regulation  defines  a  food  safety 
hazard  as  "Any  biological,  chemical,  or 
physical  property  that  may  cause  a  food 
to  be  unsafe  for  human  consumption." 

This  section  will  define  the  hazards 
and  discuss  in  general  where  they  may 
occur  in  meat  and  poultry  production. 
It  will  then  talk  about  identifying 
hazards  in  your  establishment. 

Finally,  this  section  will  explain  how 
you  can  apply  preventive  measures  to 
the  hazards  you  have  identified,  to 
ensure  that  the  products  are  safe  for 
consumers.  A  preventive  measure  is 
defined,  in  the  regulation,  as  "Physical, 
chemical,  or  other  means  that  can  be 
uaed  to  control  an  identified  food  salaty 

You  win  find  a  fiir  more  detailed 
listing  of  and  discussion  of  hazards  in 
the  Meat  and  Poultry  Products  Hazards 
and  Controls  Guide.  The  generic  HACXI' 
models  discuss  the  hazards  specific  to 
various  meat  and  poultry  processes, 
such  as  raw,  ground  product  or  swine 
slaughter.  In  addition,  the  References 
section  of  this  guidebook  lists 
publications  which  can  help  you 
identify  hazards. 

To  identify  biological,  chemical,  or 
physical  hazards  likely  to  occur,  you 
need  to  know  alx>ut  the  chemical, 
physical,  and  microbiological 
characteristics  of  meat,  poultry,  and 
other  ingredients,  as  well  as  how 
various  processes  afiect  those 
characteristics.  You  also  need  to 
understand  the  interactions  among 
ingredients. 

You  need  to  evaluate  each  step  in  the 
process  flow  diagram  to  detramine 
whether  a  biological,  chemical  and/or 
physical  hazard  may  be  introduced  at 
that  step  and  whether  preventive 
measiues  are  available. 

Biological  Hazards 

Biological  hazards  are  living 
organisms,  including  microorganisms, 
that  can  put  human  health  at  risk. 
Biological  hazards  include  bacteria, 
parasites,  protozoa,  viruses,  and  the 
like. 

Agricultural  products  and  food 
animals  carry  a  wide  range  of  bacteria. 
From  a  public  health  standpoint,  most 
bacteria  are  harmless.  Others — the 
pathogenic  microorganisnw— can  cause 
illness  or  even  death  in  humans.  The 
numbers  and  types  of  bacteria  vary  from 
one  food  or  animal  species  to  another, 
from  one  geographic  region  to  another. 


and  with  production  and  slaughter  or 
harvesting  methods.  During  production, 
processing,  paciuging,  transportation, 
preparation,  storage  and  service,  any 
food  may  be  exposed  to  bacterial 
contamination.  The  most  common 
biological  hazards  in  meat  and  poultry 
are  microbiological. 

Some  of  the  major  pathogenic 
bacterial  organisms  that  can  cause 
fbodbome  illness  from  eating  meat  or 
poultry  are:  Salmonella,  Clostridium 
perfringens.  Listeria  monocytogenes, 
Staphj^ococcus  aureus,  Campylobacter 
jejuni.  Yersinia  enterocolitica,  Bacillus 
cereus,  Clostridium  botulinum,  and 
Eicherichia  coli  CnS7:H7. 

In  the  Khat  and  Poultry  Products 
Hazards  and  Controls  Guide,  you  will 
find  a  brief  description  of  the  major 
microorganisms  of  concern  in  meat  and 
poultry.  Table  1  in  that  guide  describes 
the  temperature  and  pH  ranges  and  the 
minimum  water  activity  needed  for  each 
organism  to  grow.  Table  4  lists  some 
preventive  measures  for  biological 
hazards.  To  thoroughly  identify 
significant  biological  hazards  in  your 
establishment,  you  need  to  evaluate 
each  specific  ingredient  and  processing 
step  in  your  operation. 

Chemical  Hazards 

CSiemical  hazards  may  also  cause 
foodbome  illnesses. 

Chemical  hazards  fell  into  two 
categories: 

1.  Naturally  occurring  poisons  or 
deleterious  substances  are  those  that  are 
natural  constituents  of  foods  and  are  not 
the  result  of  environmental,  agricultural, 
industrial,  or  other  contamination. 
Examples  include  aflatoxins, 
mycotoxins,  and  shellfish  toxins. 

2.  Added  poisonous  or  deleterious 
substances  are  those  which  are 
intentionally  or  unintentionally  added 
to  foods  at  some  point  in  growing, 
harvesting,  storage,  processing,  packing, 
or  distribution.  This  group  of  chemicals 
can  iriclude  pesticides,  fungicides, 
insecticides,  fertilizers,  and  antibiotics, 
as  well  as  direct  and  indirect  food 
additives.  This  group  can  also  include 
chemicals  such  as  lubricants,  cleaners, 
paints,  and  coatings. 

To  identify  any  chemical  hazards,  you 
first  need  to  identify  any  chemical 
residues  that  might  be  in  the  animaL  To 
do  this,  think  about  the  following: 

•  The  types  of  drugs  and  pesticides 
routinely  used  in  raising  the  animals 
which  are  the  source  of  your  meat  and 
poultry  ingredients. 

•  Feeds  and  supplements  fed  to  the 
animals. 

•  Environmental  contaminants  the 
animals  may  have  come  into  contact 
with.  This  includes  both  natiwally 


occurring  contaminants  and  added 
contaminants. 

•  Pesticides  used  on  plants  that  may 
end  up  as  residues  in  the  animal. 

•  The  source  of  the  water  the  animals 
were  allowed  to  drink.  You  can  use  the 
following  preventive  measures  to  help 
ensure  that  animals  entering  your 
establishment  are  free  of  harmful 
residues: 

•  Require  that  the  animals  have  been 
raised  in  conjimction  with  the  January 
1994  FDA  Compliance  Policy 
Guidelines. 

•  Require  written  assurances  from 
suppliers  for  each  lot  of  animals,  stating 
that  the  animals  are  free  of  illegal 
residues. 

•  Set  your  own  maximiun  allowable 
residue  Umits  for  specific  drugs, 
pesticides,  and  anvironmentaf 
contaminants  in  animal  urine  or  tissues 
as  targets  to  ensure  that  FDA  and  EPA 
tolwances  are  met. 

•  Ensure  that  trucks,  used  to  ship  the 
animals  do  not  have  chemical  hazards 
that  could  contaminate  the  animals. 

Most  establishments  use  chemicals 
during  processing  and  to  keep  their 
operations  sanitary.  Yet  you  need  to  be 
aware  that  chemical  hazards  can  occur 
at  any  of  the  following  points: 

•  Prior  to  receiving  chemicals  at  your 
establishment. 

•  Upon  receiving  chemicals. 

•  At  any  point  where  a  chemical  is 
used  during  processing. 

•  During  storage  of  chemicals. 

•  During  the  use  of  any  cleaning 
agents,  sanitizers.  lubricants,  or  ottier 
maintenance  chemicals. 

•  Prior  to  shipment  of  the  finished 
product. 

•  In  trucks  used  to  ship  finished 
product. 

Some  of  the  measures  you  can  use  to 
prevent  chemical  hazards  are: 

•  Use  only  approved  chemicals. 

•  Have  detailed  product 
specifications  for  (jiemicala  entering 
your  plant. 

•  Maintain  fetters  of  guarantee  fit>m 
suppliers. 

•  Inspect  trucks  used  to  ship  finished 
product. 

•  Properly  label  and  store  all 
chemicals. 

•  Properly  train  employees  who 
handle  chemicals. 

In  the  Meat  and  Poultry  Products 
Hazards  and  Controls  Guide,  Table  S 
lists  some  preventive  measures  tot 
chemical  hazards.  For  still  more 
information,  see  the  publication 
HACCP — Establishing  Hazard  Analysis 
Critical  Control  Point  Program,  Food 
Processors  Institute,  1993. 
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Physical  Hazards 

A  physical  hazard  is  any  physical 
material  not  normally  found  in  a  food 
which  causes  illness  or  injury  to  the 
individual  using  the  product.  Physical 
hazards  include  a  variety  of  foreign 
materials  or  objects,  such  as  glass, 
metal,  and  plastic.  However,  foreign 
objects  which  carmot  cause  illness  or 
injury  are  not  hazards,  even  though  they 
may  not  be  aesthetically  pleasing  to 
your  customers. 

A  number  of  situations  can  result  in 
physical  hazards  in  finished  products. 
They  include,  but  are  not  limited  to: 

•  Contaminated  raw  materials. 
'   •  Poorly  designed  or  poorly 
maintained  facilities  and  equipment.  An 
example  would  be  rust  particles  and 
paint  chips  falling  from  overhead 
structures  onto  exposed  product. 

•  Improper  procedures  or  improper 
employee  training  and  practices.  For 
example,  by  using  the  wrong  cutting 
technique  during  the  cut-up/ 
prefabrication  process,  employees  could 
cut  off  and  leave  pieces  of  their  rubber 
gloves  in  the  product. 

Measures  you  can  take  to  prevent 
physical  hazards  include,  but  are  not 
limited  to: 

•  Make  sure  your  plant  specifications 
for  building  design  and  operation  are 
accurate  and  updated  regularly. 

•  Make  sure  your  letters  of  guarantee 
for  ingredients  and  product  supplies  are 
accurate  and  updated  regularly. 

•  Perform  random  visual 
examinations  of  incoming  product  and 
materials. 


•  Use  magnets  and  metal  detectors  to 
help  find  metal  fragments  that  would  be 
a  physical  hazard. 

•  Use  stone  traps  and  bone  separators 
to  remove  these  potential  physical 
hazards. 

•  Keep  equipment  well  maintained. 

•  Train  employees  to  identify 
potential  problems. 

To  identify  some  preventive  measures 
for  physical  hazards,  see  Table  6  in  the 
Meat  and  Poultry  Products  Hazards  and 
Controls  Guide. 

Conducting  a  Hazard  Analysis 

Now  that  you  have  some 
understanding  of  the  types  of  hazards 
that  can  occur  and  how  to  identify  and 
prevent  them,  you  are  ready  to  conduct 
a  hazard  analysis  for  each  process  or 
product  covered  in  your  HACCP  plan. 

A  hazard  analysis  is  the  identification 
of  any  hazardous  biological,  chemical, 
or  physical  properties  in  raw  materials 
and  processing  steps,  and  an  assessment 
of  their  likely  occurrence  and  potential 
to  cause  food  to  be  unsafe  for 
consumption. 

Your  hazard  analysis  needs  to  be  very 
specific  to  your  establishment  and  how 
you  make  your  product,  since  hazards 
may  vary  greatly  from  one  establishment 
to  another.  This  is  due  to  differences  in: 
sources  of  ingredients,  product 
formulations,  processing  equipment, 
processing  methods,  duration  of  the 
processes  and  storage,  and  employee 
experiences,  Icnowledge,  and  attitudes. 

You  also  need  to  review — and 
perhaps  revise — ^your  hazard  analysis 


whenever  you  make  any  changes  in:  raw 
materials  suppliers,  product 
formulation,  preparation  procedures, 
processing  steps,  packaging  materials  or 
procedures,  distribution  or  intended  use 
of  the  product. 

Below  is  a  blank  Hazard 
Identification/Preventive  Measures  form 
that  you  may  wish  to  use  for  your 
hazard  analysis.  Below  is  an  example  of 
that  form  filled  in  for  hazards  that  might 
exist  in  a  specific  establishment's 
grotmd  beef  process.  The  form  contains 
space  for  the  process  step  in  which  the 
hazards  could  occur,  the  specific 
hazards,  and  preventive  measures  to 
keep  that  hazard  from  occurring. 
Remember,  HACCP  is  a  preventive 
system. 

Steps  in  Conducting  a  Hazard  Analysis 

To  conduct  a  hazard  analysis,  you 
need  to  do  the  following: 

First — Evaluate  Your  Operation  for 
Hazards 

1.  Review  the  product  description 
developed  in  Pre-HACCP  Step  2  and 
determine  how  this  information  could 
influence  your  hazard  analysis. 

2.  Look  at  all  product  ingredients  and 
incoming  materials  for  the  product.  You 
developeid  this  list  in  Pre-HACO"  Step 
3. 

3.  For  each  processing  step  identified 
in  the  process  flow  diagram,  determine 
if  a  biological,  chemical  or  physical 
hazard(s|  could  exist  at  that  step. 

■UWO  OOOC  MW-II»# 
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HAZARD  roENTIFICATION/PREVENnVE  MEASURES 
JPRODUCT/PROCESS: 


PROCESS  STEP 


HAZARD 


PREVENTIVE 

MEASURE(S) 


DATE: 


.  APPROVED  BY: 


Biological  -  B 
Chemical  -  C 
Physical -P 
Hazard  Description 


HAZARD  IDENTinCATION/KlEVENTIVE  MEASURES 
PRODUCT/PROCESS:     (rr*»na(   /B'^^J 


PROCESS  STEP 


/(eC«;V/Ky  -  M-etit 


HAZARD 


/^«teiv|A^-^'• 


acKirc/  ui'illresiiM 
VisiU*    Sor-eijK  tKlct^r^ 


i-(K<4."t 


PREVENTIVE 
MEASURE(S) 


-6r  tax^' 


^^^r'r. — T — :r 


»■& 


DATE: 


-^7- 


Biological  -  B 
Chemical  -  C 
•  Physical  -  P 
Hazard  E>escription 
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4.  To  help  identify  hazaids,  you  can 
ask  the  following  questions  at  each 
processing  step: 

Could  contaminants  raach  the  product 
during  this  processing  step?  Possibilities 
include:  worker  handling,  contaminated 
equipment  or  materials,  cross- 
contamination  from  raw  materials, 
leaking  valves  ot  pipes,  dead  ends, 
splashing,  etc 

Could  any  pathogens  multiply  during 
this  process  step  to  the  point  where  th«y 
became  a  hazard?  Consider  product 
temperature,  hold  time,  eta 

Could  tliis  step  create  a  situation 
where  an  ingredient,  work  in  process,  or 
finished  product  became  contaminated 
with  pathogens? 

Could  this  step  introduce  a  chemical 
hazard  into  the  product? 

Could  this  step  introduce  a  physical 
hazard  into  the  product? 

5.  Fully  describe  the  hazards 
identified  for  each  step. 

6.  For  each  incoming  ingredient  and 
material,  indicate  if  a  biological, 
chemical  and/ or  physical  liazard  exists. 

7.  To  help  identify  hazards,  you  can 
ask  the  following  questions  about  each 
ingredient: 

Could  this  ingredient  contain  any 
pathogenic  microorganisms,  toxins, 
chemicals  or  physical  objects? 

If  it  became  contaminated  or  were 
mishandled,  could  this  ingredient 
support  the  growth  of  pathogenic 
microorganisms? 

Are  any  hazardous  chemicals  used  in 
growing,  harvesting,  processing  n 
packaging  the  ingredient? 

Is  this  ingredient  hazardous  if  used  in 
excessive  amounts? 

If  tliis  ingredient  were  left  out  or  used 
in  amounts  lower  than  recommended,' 
could  it  result  in  microbial  growth? 

Are  any  chemical  or  physical  hazards 
associated  with  this  ingredient? 

8.  You  can  ask  the  following 
questions  about  the  product  in  general: 

Have  any  Uvesto<:k  entering  the 
slaughter  establishment  been  subjected 
to  hazardous  chemicals? 

Are  any  returned/reworked  products 
used  as  ingredients? 

If  so,  could  they  cause  a  hazard? 

Are  preservatives  or  additives  used  in 
the  product  formulation  to  kill  or  inhibit 
the  growth  of  microorganisms? 

Do  the  amount  and  type  of  acid 
ingredients,  and  the  resulting  product 
pH,  aSect  the  growth/survival  of 
microorganisms? 

Does  the  water  activity  of  the  finished 
product  affect  microbial  growth? 

Should  refrigeration  be  maintained  for 
products  during  transit  or  in  storage? 

Are  any  chemical  or  physical  hazards 
associated  with  any  packaging 
materials? 


9.  Fully  describe  the  hazards 
identified. 

Second— Observe  the  Actual  Operating 
Practices  in  Your  Operation 

After  describing  the  hazards  you've 
identified  with  each  step,  you  should: 

1.  Observe  the  actual  operation  in 
your  establishment  and  be  sure  that  it  is 
the  usual  process  or  practice. 

2.  Observe  employee  practices  where 
raw  or  contaminated  product  could 
cross-contaminate  workers'  hands, 
gloves  or  equipment  used  for  finished/ 
post-process  prtxlucts. 

3.  Observe  product  handling  past  any 
kill  step  for  potential  cross- 
contamination. 

For  additional  information  about 
potential  biological,  chemical,  and 
physical  hazards,  you  may  wish  to 
consult  tables  8  through  12  in  the  Meat 
and  Poultry  Products  Hazards  and 
Controls  Guide.  They  can  serve  as  a 
guide  for  identifying  potential  hazards 
in  ingredients  and  at  various  steps  in 
slaughter  and  processing.  However,  they 
do  not  address  every  ingredient  and 
every  processing  step  used  in  the  meat 
and  poultry  industry. 

Preventive  Measures 

You  have  identified  all  significant 
biological,  chemical  and  physical 
hazards  for  each  processing  step  and 
each  ingredient.  Now,  it  is  time  to 
identify  measures  to  prevent  hazards 
from  compromising  the  safety  of  your 
finished  product.  Remember,  you  may 
not  be  able  to  identify  a  preventive 
measure  for  every  hazard  that  you 
identified.  You  are  ready  to  fill  in  the 
preventive  measure(s)  column  of  the 
Hazard  Identification/Preventive 
Measiues  Form. 

Remember.  HACCP  defines  a 
preventive  measure  as  "Physical, 
chemical,  or  other  means  that  can  be 
used  to  control  an  identified  food  safety 
hazard." 

Some  examples  of  preventive 
measures  are: 

In  beef  slaughter,  a  chemical  hazard 
could  result  from  animaU  having  high 
levels  of  drug  residues.  As  a  preventive 
measiure,  you  could  test  the  animals  or 
require  letters  of  guarantee  from 
producers  that  the  animals  are  free  of 
harmful  residues. 

In  poultry  slaughter,  the  venting, 
opening  and  evisceration  process  could 
result  in  a  biological  hazard  from  cross 
contamination  by  pathogenic 
microorganisms.  Preventive  measures 
for  this  hazard  would  be:  use  Good 
Manufocturing  Practices  (GMP's)  at  all 
times;  properly  maintain  and  operate 
equipment  used  to  perform  these  tasks; 
and  rinse  food  contact  sur&ces  on 


equipment  with  chlorinated  water 
between  each  carcass. 

In  the  grinding  step  for  cooked 
sausage,  a  physical  hazard  could  be 
metal  fragments  from  the  grinding 
equipment.  There  could  be  three 
diRerent  preventive  measures  for  this 
hazard.  You  could  inspect  the  grinding 
equipment  daily  to  ensure  that  it  is 
assembled  and  operated  correctly,  is  * 
functioning  properly,  and  is  not  worn  or 
damaged.  You  could  have  an  employee 
visually  examine  the  product  at  the 
packaging  step.  Or  you  could  use  a 
metal  detector  at  the  packaging  step. 

In  many  operations,  the  packaging 
step  could  pose  chemical  hazards  from 
the  packaging  materials.  A  preventive 
measure  could  be  a  letter  of  guarantee 
from  the  supplier  that  the  packaging 
materials  are  all  food  grade. 

Once  you  have  identified  your 
preventive  measures  and  written  them 
on  your  form,  you  are  ready  to  go  on  to 
the  next  step  in  developing  your  HACCP 
plan.  See  blank  and  filled-in  forms  for 
preventive  measures  below. 

Principle  2 — Identify  Critical  Contro/ 
Points 

HACCP  Principle  No.  2  states: 

"Identify  the  Critical  Control  Points 
(CCPs)  in  the  process. " 

A  critical  control  point  (CCPJ  is 
defined  as  "A  point,  step,  or  procedure 
in  a  food  process  at  which  control  can 
be  applied  and,  as  a  result,  a  food  safety 
hazard  can  be  prevented,  eliminated,  or 
reduced  to  acceptable  levels." 

So  far,  in  developing  your  HACCP 
plan,  you  have  identified  biological, 
chemical,  and  physical  hazards  in  the 
raw  materials  and  ingredients  you  use 
and  in  the  steps  of  your  process.  You've 
also  identified  preventive  measures,  if 
they  exist,  for  each  hazard  that  you 
identified.  With  this  information,  your    , 
next  step  is  to  identify  the  points  in  the 
process  at  which  the  preventive 
measures  can  be  applied  to  prevent, 
eliminate,  or  reduce  the  hazard.  Then 
you  can  use  the  CCP  Decision  Tree  to 
assess  each  step  in  the  process  to 
determine  whether  it  is  a  critical  control 
point.  (Many  control  points  may  not  be 
critical;  often,  companies  starting  out  in 
HACCP  identify  too  many  control 
points.) 

Fortunately,  a  great  deal  of  work  has 
already  been  done  for  you  in  identifying 
CCPs.  Many  CCPs  are  already 
recognized  in  various  food  processing 
and  production  systems.  Some  common 
CCPs  are: 

•  Chilling. 

•  Cooking  that  must  occur  for  a 
specific  time  and  temperature  in  order 
to  destroy  microbiological  pathogens. 
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•  Product  formulation  controls,  such 
as  mixing  ground  beef  and  spices  to 
form  a  meatball. 

•  Certain  processing  procedures,  such 
as  filling  and  sealing  cans. 

•  Prevention  of  cross  contamination 
between  raw  and  cooked  product. 

•  Certain  slaughter  procedures,  such 
as  evisceration. 

These  are  just  a  few  examples  of 
measures  that  may  lie  CCPs. 

There  are  many  more  possibihties. 
Different  facilities,  preparing  the  same 
food,  can  differ  in  the  niunber  and 
location  of  hazards  and  the  points,  steps 
or  procedures  which  are  critical  control 
points.  This  is  due,  in  part,  to 
differences  in  plant  layouts,  equipment 
used,  selection  and  sources  of  raw 
materials  and  ingredients,  or  the  process 
that  is  used. 

Steps  in  Identifying  Critical  Control 
Points 

A  good  tool  for  identifying  Critical 
Control  Points  is  the  CCP  Decision  Tree, 
shown  below.  The  CCP  Decision  Tree 
was  developed  to  help  companies 


separate  CCPs  from  other  controls.  You 
will  get  the  l>est  results  if  you  use  the 
Decision  Tree  very  methodically  and 
use  simple,  descriptive,  and  familiar 
wording.  You  should  apply  the  Decision 
Tree  at  each  step  in  the  process  where 
you  have  identified  a  hi^ard. 

You  can  use  the  blank  Critical  Control 
Point  IDetermination  Form,  to  record  the 
results  from  your  CCP  Decision  Tree 
work.  Or,  you  may  wish  to  design  your 
own  form.  An  example  of  a  filled-in 
Critical  Control  Point  Determination 
Form  for  poultry  slaughter  at  one 
establishment  is  shown  below. 

Determining  whether  a  process  step  is 
a  CCP  is  really  a  basic  exercise  of 
answering  four  questions.  To  use  the 
form  and  the  Decision  Tree,  follow  the 
next  six  steps: 

1.  In  Colmnn  1  of  the  Critical  Control 
Point  Determination  Form,  write  in  each 
step  in  the  process  where  you  have 
identified  a  hazard. 

2.  In  Column  2.  write  in  the  identified 
hazard(s).  indicating  whether  it  is 
biological,  chemical  or  physical.  Then 
take  the  information  you  wrote  on  your 


Hazard  Identification/Preventive 
Measures  form  and  answer  the 
foUovring  questions  for  each  hazard  you 
identified. 

3.  Question  #1 — Do  preventive 
measures  exist  for  the  identified  hazard? 

Note:  From  a  regulatory  standpoint,  no 
further  action  is  necessary  if  the  hazard  is  not 
reasonably  likely  to  occur. 

If  the  answer  is  yes,  write  YES  and 
proceed  to  the  next  question. 

If  the  answer  is  no,  ask  the  question 
"Is  control  at  this  step  necessary  for 
safety?" 

If  control  is  not  necessary  at  this  step 
in  the  process,  this  process  step  is  not 
a  CCP.  Write  NO  in  Column  3  and  voite 
how  and  where  this  hazard  will  be 
controlled.  Proceed  to  the  next  process 
step  and  identified  hazard  you  have 
entered  in  Columns  1  and  2. 

If  control  is  necessary,  in  Column  3 
explain  how  the  step,  process  or 
product  will  be  modified'to  ensure 
safety. 
Ba.uNa  cooe  mio-o«-p 
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CCP  DECISION  TREE 


(Apply  at  each  step  of  the  process  with  an  identified  hazard.) 


Ql.      DO  PREVENTIVE  MEASURE(S)  EXIST  FOR  THE  IDENTIFIED  HAZARD? 

I  1  t 

YES  NO  MODIFY  STEP,  PROCESS  OR  PRODUCT 

II  t 

I  IS  CONTROL  AT  THIS  STEP  NECESSARY  FOR  SAFETY?- YES 

11 

1  NO- NOT  A  CCP -STOP* 


Q2.      DOES  THIS  STEP  ELIMLMATE  OR  REDUCE 
THE  LIKELY  OCCURRENCE  OF  A  HAZARD 

TO  AN  ACCEPTABLE  LEVEL? 

1 

NO 
I 

Q3.      COULD  CONTAMINATION  WITH  IDENTIFIED 

HAZARD  (S)  OCCUR  IN  EXCESS  OF  ACCEPTABLE 
LEVEUS)  OR  COULD  THESE  INCREASE  TO 
UNACCEPTABLE  LEVEL(S)? 

1  1 

YES  NO -NOT  A  CCP -STOP* 

1 

Q4.      WILL  A  SUBSEQUENT  STEP  ELIMINATE 
IDENTIFIED  HAZARD(S)  OR  REDUCE  THE 
UKELY  OCCURENCE  TO  AN  ACCEPTABLE 
LEVEL?                                                     1 
I                                                                1. 
YES -NOT  A  CCP -STOP*  NO 


YES 

I 


CCP 


Proceed  to  the  next^tep  in  the  described  process 
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Once  the  step,  process,  or  product  has 
been  modified,  return  to  Question  *1. 

4.  Question  #2 — Does  this  step 
eliminate  or  reduce  the  likely 
occurrence  of  the  hazard(s)  to  an 
acceptable  level? 

If  the  answer  is  yes,  write  YES  in 
Column  4  and  identify  the  step  as  a  CCP 
in  Column  7. 

If  the  answer  is  no,  write  NO  in 
Colunm  4  and  proceed  to  the  next 
question. 

5.  Question  *3 — Could  contamination 
with  identified  hazard(s|  occur  in  excess 
of  acceptable  levels  or  could  these 
increase  to  unacceptable  levels? 

If  the  answer  is  yes,  write  YES  in 
Column  5  and  proceed  to  the  next 
question. 

If  the  answer  is  no,  write  NO  in 
Column  5,  indicating  that  the  step  is  not 
a  CCP.  Then  proceed  to  the  next  process 
step  and  hazard. 

6.  Question  #4 — Will  a  subsequent 
step  eliminate  identified  hazard(s)  or 
reduce  the  likely  occurrence  to  an 
acceptable  level? 

If  the  answer  is  yes,  write  YES  in 
Column  6,  indicating  that  the  step  is  not 
a  CCP.  Then  write  dovm  which 
processing  step,  which  occurs  later,  will 
reduce  the  hazard  to  acceptable  levels. 
Then  proceed  to  the  next  process  step 
and  hazard. 

If  the  answer  is  no,  write  NO  in 
Column  6  and  identify  the  step  as  a  CCP 
in  Column  7. 

Principle  3 — Establish  Critical  Limits  for 
Each  Critical  Control  Point 

HACCP  Principle  No.  3  states: 

"Establish  critical  limits  for 
preventive  measures  associated  with 
each  identified  CCP." 

He  regulation  defines  critical  limit  as 
"The  maximum  or  minimum  value  to 


«^ch  a  physical,  biological,  or 
chemical  hazard  must  be  controlled  at  a 
critical  control  point  to  prevent, 
eliminate,  or  reduce  to  an  acceptable 
level  the  occurrence  of  the  identified 
food  safety  hazard." 

•  Critical  limits  are  expressed  as 
numbers,  such  as: 

•  Time/temperature 

•  Humidity 

•  Water  activity 

•  pH 

•  Salt  concentration 

•  Chlorine  level 

You  will  find  that  many  critical  limits 
for  your  identified  CCPs  have  already 
been  established.  You  can  find  these 
limits  in  sources  such  as  regulatory 
requirements,  scientific  literature, 
experimental  studies,  and  through 
consultation  with  experts.  Some 
examples  of  regulatory  critical  limits  for 
CCPs  in  meat  and  poultry  production 
are  shown  in  Table  7  of  die  Meat  and 
Poultry  Products  Hazards  and  Controls 
Guide. 

You  may  wish  to  estabUsh  critical 
limits  that  are  stricter  than  regulatory 
requirements.  However,  your  critical 
limits  must  never  be  less  stringent  than 
the  requirements. 

In  some  cases,  you  will  need  more    ' 
than  one  critical  limit  to  control  a 
particular  hazard.  For  example,  the 
critical  limits  for  cooked  beef  patties  are 
time/temperature,  pattie  thickness,  and 
conveyor  speed. 

Below  you  will  find  an  example  of  a 
Critical  Limits,  Monitoring  and 
Corrective  Actions  Form.  You  can  use 
that  form,  or  develop  your  own.  to  use 
in  this  and  the  following  two  sections. 
You  will  find  an  example  of  that  form 
filled  in  for  swine  slaiighter  in  one 
estabUshment  below.  You  can  find 


examples  of  critical  limits  for  spedflc 
processes  in  the  HACCP  Generic 
Models. 

Steps  in  Establishing  Critical  Limits 

1.  For  each  identified  CCP,  determine 
if  there  is  a  regulatory  critical  limit  If 
so,  write  that  critical  limit— or  a  mon 
stringent  one — into  the  critical  limit 
column  of  your  form. 

For  example,  the  regulatory  critical 
limit  for  chilled  poultry  is  40  degrees  F. 
So,  for  the  chilling  CCP  in  poultry 
slaughter,  you  would  write,  in  the 
Critical  Limit  column  of  your  form: 
"Deep  breast  muscle  temperature  of  £40 
degrees  F.  as  the  carcasses  exit  the 
chiller." 

2.  If  there  are  no  regulatory  critical 
limits  for  a  CCP,  you  need  to  establish 
critical  limits  for  the  CCP  that  are 
adequate  to  maintain  control  and 
prevent  a  food  safety  hazard.  That  is  the 
responsibility  of  each  estabUshment. 
You  may  wi^  to  obtaip  the  assistance 
of  outside  HACCP  experts  to  help  you 
determine  critical  limits  for  your  CCPs. 
Once  you  have  identified  critical  limits, 
enter  them  into  the  critical  limit  colunm 
of  your  form. 

3.  You  should  also  file,  for  future 
reference,  any  documentation  such  as 
letters  from  outside  HACCP  experts  or 
scientific  reports  supporting  the  critical 
limits  you  have  identified.  This 
documentation  will  help  vaUdate  that 
the  limits  have  been  properly 
established.  In  addition,  you  should 
keep  on  file  any  test  results  that  show 
your  early  experience  in  implementing 
the  HACCP  plan,  to  demonstrate  you 
can  implement  what  is  written  and 
make  it  work. 

■LLMQ  coca  wis-SM-r 
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Principle  4 — EMUMish  Monitoring 
PTOcedum 

HA(XP  Prindpls  No.  4  Matec 

"Establish  CCP  monitoring 
rwjuinments.  Establish  procedures  for 
using  t/ie  results  of  monitoring  to  adjust 
the  process  and  maintain  control. " 

Monitoring  is  a  planned  sequence  of 
observations  or  meostiniments  to  assess 
whetlier  a  CCP  is  under  control  and  to 
produce  on  accurate  record  for  future 
use  in  veriRcation. 

Monitoring  is  essential  to  a  HACCP 
system.  Monitoring  can  warn  you  if 
there  is  a  ti«nd  towards  loss  of  control, 
so  that  you  can  take  action  to  bring  your 
process  back  into  control  before  a 
critical  limit  is  exceeded.  For  example, 
say  that  an  establishment  tests  the  pH  of 
a  batch  of  product  at  6  a.m.,  7  ajn.,  and 
8  8.m.  Each  time,  the  pH  is  within 
acceptable  limits,  but  it  is  steadihr 
climbips  towards  the  high  and  of  the 
range.  Tbis  information  is  showing  a 
trend  and  the  establishment  should  take 
action  to  prevent  the  pH  bom  exceeding 
the  critical  limits. 

The  monitoring  procedures  you  will 
establish  at  CCPs  will  generally  relate  to 
on-line  processes.  Monitoring  may  be 
continuous  or  non-continuous. 
Continuous  monitoring  at  a  CCP  usually 
is  done  with  measuring  eqtiipment, 
such  as  automatic  time-temperature 
equipment  used  at  a  cooking  step. 
Continuous  monitOTing  is  better  because 
it  results  in  a  permanent  record  that  you 
can  review  and  evaluate  to  ensure  that 
the  CCP  is  under  control.  However,  you 
should  regularly  ciwck  continuous 
monitoring  equipment  for  accuracy. 

You  should  use  non-continuous 
monitoring  procedures  when 
continuous  monitoring  is  not  feasible. 
Non-continuous  monitoring  can 
include:  visual  examinations: 
monitoring  of  ingredient  specifications; 
measurements  of  pH,  water  activity 
(Aw),  and  product  temperatures; 
attribute  sampling;  and  the  like.  When 
you  use  non-continuous  monitoring, 
you  need  to  ensure  that  the  frequency  of 
monitoring  is  enougli  to  ensure  that  the 
hazard  is  under  control  and  that  the 
monitoring  is  performed  at  random 
times.  For  instance,  each  plant  needs  to 
set  its  own  times  and  frequency  for 
checking.the  cooking  time/temperature 
of  products.  This  may  vary  from  one 
establishment  to  another  because  of 
differences  in  plant  size,  plant  layout.  * 
the  type  of  product,  the  length  of  time 
for  processing,  and  the  product  flow. 

Each  establishment  has  the 
responsibility  to  establish  a  frequency 
that  ensures  that  the  CCP  is  under 
oootrol.  In  some  casas.  you  may  have  to 


perform  teats  at  a  Ot?  or  use 
statisticBUy  based  sampling. 

Monitoring  will  go  much  man 
smoothly  if  you: 

•  Clearly  identify  the  employeeCs) 
responsible  for  monitoring. 

•  Train  the  employee(sT  monitoring 
the  CCPs  in  the  testing  procedures,  the 
critical  limits  established,  the  methods 
of  recording  test  tesults,  and  actions  to 
be  taken  when  critical  limits  are 
exceeded. 

•  Ensure  that  the  employeeis) 
understand  the  purpose  and  importance 
of  monitoring. 

You  can  use  the  Critical  Limits. 
Monitoring  and  Corrective  Actions 
Form  shown  below,  or  you  can  develop 
your  own  form.  Below  is  an  example  of 
a  form  filled  in  for  swine  slaughter  in 
one  establishment. 

Steps  in  Establishing  Monitoring 
Procedures 

You  can  Identify  monitoring 
procedures  for  your  HACC7  plan  by 
doing  the  following: 

1.  For  each  CCP,  identify  the  best 
monitoring  procedure. 

2.  Oetffimine  the  frequency  of 
monitoring  for  each  CCP. 

3.  Determine  if  the  monitoring  activity 
needs  to  be  done  randomly  to  get  a  good 
representation  of  the  product 
throughout  the  day's  production.  If  it 
does,  decide  how  the  random 
monitoring  will  be  done. 

4.  Determine  what  testing  procedures 
need  to  be  done  for  each  monitoring 
fiinctioD.  For  example,  will  you  need  to 
do  a  chlorine  check  or  a  temperature 
measurement? 

5.  Identify  and  train  the  employeefs) 
responsible  for  monitoring. 

6.  Make  sure  that  the  employee  doing 
the  monitoring  signs  all  rsconls  and 
documents  associated  with  CCP 
monitoring.  Also  make  sure  that  the 
monitoring  results  are  documented  or 
recorded  at  the  time  the  monitoring 
takes  place. 

7.  Enter  the  above  information  in  the 
monitoring  column  of  your  form. 

Prtncjp/e  5 — Establish  Corrective 
Actions 

HACCP  Principle  No.  5  states: 

"Establish  corrective  action  to  be 
taken  when  monitoring  indicates  that 
there  is  a  deviation  from  an  established 
critical  limit." 

The  regulation  defines  corrective 
action  as  "Procedures  to  be  followed 
when  a  deviation  occurs." 

A  deviation  is  a  failure  to  meet  a 
critical  limit. 

Since  HACCP  is  a  preventive  system 
to  correct  problems  before  they  aSect 
the  safety  of  the  food,  you  have  to  plan 


in  advance  to  coned  potential 
deviations  from  established  critical 
limits.  Chice  your  HACCP  plan  is  in 
place,  any  time  a  critical  limit  Is  not 
met,  you  will  need  to  take  corrective 
actions.  Those  conrective  actions  should 
indude: 

1.  Determining  the  dispositian  of  non- 
complying  produd: 

Z.  Correcting  the  cause  of  the  non- 
compliance to  prev«it  a  recurrence; 

3.  Demonstrating  that  the  CCP  is  once 
again  under  control  (this  means 
examining  the  process  or  produd  again 
at  that  0(7  and  getting  results  that  are 
%vithln  the  critical  limiU); 

4.  Maintaining  records  of  the 
corrective  actions. 

Under  HACCP,  you  determine  in 
advance  what  you  will  do  when  a 
critical  limit  is  not  met  at  a  CCP.  The 
employee<s)  monitoring  CCPs  should 
understand  this  process  and  be  trained 
to  perform  the  appropriate  corrective 
actions.  It  is  important  that  an 
establishment  record  all  corrective 
actions  and  that  the  employee 
responsible  for  taking  the  corrective 
actions  sign  all  the  documentation. 

In  some  cases,  the  produd  in  question 
will  be  held  for  further  investigation  of 
the  deviation.  This  investigation  may 
require  a  thorough  record  review, 
produd  testing,  or  consultation  with  a 
processing  authority. 

Some  examples  of  corrective  actions 
are: 

•  Immediately  adjust  the  process  and 
hold  produd  for  further  evaluation  and 
disposition. 

•  Empower  employees  to  stop  the 
line  when  a  deviation  occurs,  hold  all 
produd  not  in  compliance,  and  call  in 
the  plant's  quality  control  manager. 

•  Rely  on  an  approved  alternate 
process  that  can  be  substituted  for  the 
one  that  is  out  of  control  at  the  specific 
critical  control  point.  For  example,  if 
the  in-line  eviscerators  in  a  poultry 
slaughter  plant  are  malfunctioning, 
evisceration  can  be  done  by  hand  as 
long  as  Good  Manufaduring  Practices 
(GMPs)  are  followed. 

Regardless  of  the  corrective  adions 
you  take,  you  need  to  keep  records  that 
include: 

•  The  deviation  that  was  identified. 

•  The  reason  for  holding  the  produd; 
the  time  and  date  of  the  hold;  the 
amount  of  produd  involved;  the 
disposition  and/or  release  of  produd: 
and  the  individual  who  made  the 
disposition  decision. 

•  Adions  to  prevent  the  deviation 
from  recurring. 

You  can  use  the  Critical  Limits, 
Monitoring  and  Corrective  Actions  form 
below  or  you  can  develop  your  own 


Faderal  Ragjatw  /  Vol  61.  No.  144  /  Thuraday.  July  25,  1996  /  Rules  and  Regulattons 


Federal  Rqlatar  /  VoL  61,  Na  144  /  Thuraday,  July  25,  1996  /  Rules  and  Regulations       38887 


form.  A  sample  form,  filled  in  for  swine 
slaughter,  appeara  below. 

Steps  in  Establishing  Corrective  Actions 

1.  For  each  CX3>,  determine  the 
corrective  action  to  take  if  the  critical 
limits  are  exceeded.  Determine  what 
should  be  done  with  the  produd  if  a 
deviation  occurs  at  this  step.  You  may 
need  more  than  one  corrective  action  for 
a  CCP. 

2.  Develop  the  record  form  to  capture 
all  the  necessary  information  on  the 
deviation,  and  identify  the  employee 
responsible  for  mnintwlning  and  signing 
the  record. 

3.  Ensure  that  employees  conducting 
the  monitoring  at  each  (XP  are  fully 
trained  and  know  the  corrective  actions 
to  take  if  a  deviation  occurs. 

4.  Enter  the  appropriate  corredivie 
action(s}  for  each  CCP  in  the  cotredive 
action  column  of  the  Critical  Limits, 
Monitoring  and  Corrective  Adions  form 
and  identify  the  record  that  will  be 
maintained. 

Principle  6 — Establish  Recordkeeping 
Procedures 

HACCP  Prindple  No.  6  states: 
"btablish  effective  recordkeeping 

procedures  that  document  the  HAOCP 

system." 
Maintaining  proper  HACCP  records  is 

an  asaanUalpart  of  the  HACCP  system. 

Good  HACCP  records — meaning  that 

they  are  accurate  and  complete— can  be 

very  helpful  to  you  for  the  following 

reasons: 

•  Records  serve  as  written 
documentation  of  yo<jr  establishment's 
compliance  with  its  HACCP  plan. 

•  Records  allow  you  to  trace  the 
history  of  an  ingredient,  in-process 
operations,  or  a  finished  produd, 
should  problems  arise. 

•  Records  help  you  identify  trends  in 
a  particular  operation  that  could  result 
in  a  deviation  if  not  correded. 

•  If  you  were  ever  faced  with  a 
produd  recall,  HACCP  records  could 
help  you  identify  and  narrow  the  scope 
of  such  a  recall. 

•  Well-maintained  records  are  good 
evidence  in  potential  legal  adions 
against  an  establishment. 

In  accordance  with  the  HACCP 
principles,  your  HACCP  system  should 
indude  records  for  CCPs,  establishment 


of  critical  limits,  handling  of  deviations, 
and  your  HACCP  plan.  Examples  of 
these  and  other  HAOCP  forms  that  may 
be  usefol  in  assembling  the  HACCP  plan 
are  located  in  the  appropriate  sections 
of  this  guidebook.  For  your  review, 
these  forms  are: 
Product(s)  Description  Form 
Produd  and  Ingredients  Form 
Pnxxss  Flow  IKagrara  Form 
Hazard  Identification/Prevmtive 

Measures  Form 
CCP  Determination  Form 
Oitical  Limits,  Monitoring  and 

Conedive  Actions  Form 
Recordkeeping  and  Verification  Form 

(Verification  will  be  explained  in  the 

next  section  of  this  guidebook) 
HACCP  Plan  Form 

In  many  cases,  the  records  you 
currenUy  maintain  may  be  suMdent  to 
document  your  HACCP  system.  Records 
must  contain  at  least  the  following 
information:  titie  and  date  of  record; 
produd  identification;  critical  criteria  or 
limits;  a  line  for  the^onitor's  signature; 
a  place  for  the  reviewer's  signature;  and, 
an  orderly  manner  for  entering  the 
required  data. 

An  example  of  a  blank  Recordkeeping 
and  Verification  Form  is  found  below. 
Also  below  is  an  example  of  the  form 
filled  in  for  cooked  sausage  in  one 
establishment. 

Steps  in  Establishing  Recordkeeping 
Procedures 

1.  Review  the  records  you  curranUy 
maintain  and  determine  which  ones 
adequately  address  the  monitoring  of 
the  CCPs  you  have  identified,  or 
develop  forms  for  this  information. 

2.  Develop  any  forms  necessary  to 
fully  record  corrective  actions  taken 
when  deviations  occur. 

3.  Develop  forms  to  document  your 
HACCP  system.  (This  will  be  explained 
in  the  next  section,  on  verification). 

4.  Identify  the  monitoring  employees 
responsible  for  entering  data  into  the 
records  and  ensure  that  they  understand 
their  roles  and  responsibilities. 

5.  Enter  the  record  form  name(s)  on 
the  Recordkeeping  and  Verification 
Form  under  the  records  column 
adjacent  to  the  appropriate  CCP. 
(Verification  will  be  explained  in  the 
next  section). 


6.  Enter  the  appropriate  raconi  fann 
naina(s)  on  the  Rscordkaeping  and 
Verification  Form  under  the  verification 
procedures  column  adjacent  to  the 
appropriate  CCP.  (Verification  will  be 
explained  in  the  next  sedion). 

Principle  7— Establish  Verification 
Procedures 

HACCP  Principle  No.  7  states: 

"Establish  procedures  to  verify  tint 
the  HACCP  system  is  working 
correctly." 

After  a  HACCP  plan  has  been  put  into 
place,  verification  adiviUes  occur  on  an 
ongoing  basis.  Verification  entails  the 
use  of  methods,  procedures,  or  tests  in 
addition  to  those  used  in  monitoring,  to 
determine  whether  the  HACCP  system 
is  operating  as  intended. 

Simply  stated,  you  need  to  vraify  that 
your  HACCF  system  is  working  the  way 
you  expected  it  to  work.  There  are 
several  areas  that  warrant  checking.  You 
will  probably  first  want  to  review  your 
HACCP  plan  to  determine  whether  the 
CCPs  and  critical  limits  that  you 
established  are  really  the  right  ones  and 
that  you  are  controlling  and  monitoring 
them  adequately.  You  should  also  make 
sure  that  employees  are  following  your 
procedures  for  taking  corrective  actions 
when  a  critical  limit  is  exceeded. 
Finally,  you  should  check  to  see  that 
your  employees  are  keeping  good 
HACCP  records. 

By  doing  these  things,  you  will 
evaluate  the  day-to-day  operation  of 
your  HACCP  system.  Don't  be  surprised 
if  you  find  that  you  need  to  fine-tune 
your  HACCP  plan. 

Some  things  you  can  do  to  verify  your 
HACCP  system  are: 

•  Analytically  test  or  audit  your 
monitoring  procedures; 

•  Calibrate  your  temperatiue 
equipment; 

•  Sample  your  produd,  induding 
microbiological  sampling; 

•  Review  your  monitoring  records; 

•  Review  your  records  of  deviations 
and  produd  dispositions; 

•  Insped  and  audit  your 
establishment's  operations; 

•  Sample  for  envirtmmental  and  other 
concerns. 

•ajUNO  OOOC  S4IS-0M-P 


Federal  Rtgiater  /  Vol.  61,  No.  144  /  Thursday,  July  25,  1996  /  Rulea  and  Regitlations        38888 


38898        Federal  Regatg  /  Vol  61,  No.  144  /  Thuraday.  July  25,  1996  /  Rules  and  RegulaUons 


Federal  Regjater  /  Vol.  61,  No.  144  /  Thuraday,  July  25,  1996  /  Rules  and  Regtlations 


RECORDKEEPING  AND  VERinCATION 


PRODUCT: 


PROCESS  STEP/CCP  | 


RECORDS 


VERmCATION 

PRorKniTRF.*; 


DATE:. 


An>ROVEDBY:. 


RECORDKEEPING  AND  VERmCATION 
PRODUCT:  CocM      Sai^OJ  jf 


PROCESS  STEP/CCP 


/Jon  -/Ktfar- 


ttP 


RECORDS 


/^^CC/V/icg  i<tOor^ 


Ut 


^•3 


VERIFICATION 
PROCEDURES 


HATE:    y^/-;/    Ji3  /99^         APPROVED  BY:   ft  ./v.   '^Ot  OC^ei/-^ 
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You  can  use  the  Reconlkequiig  and 
Verification  Fonn  to  record  your 
verification  procedures.  A  sample  blank 
form  appears  below.  An  example  filled 
in  for  cooked  sausage  in  one 
establishment  appears  below. 

Steps  In  Establishing  Verification 
Pmcedures 

1.  Determine  the  appropriate 
verification  procedure  to  ensure  that 
each  OOP  and  critical  limit  is  adequately 
controlled  and  monitored. 

2.  For  each  CCP,  determine 
procedures  to  ensure  that  employees  are 
following  your  established  procedures 
for  handling  product  deviations  and  for 


3.  Identify  the  frequencies  for 
conducting  any  verification  checks  and 
the  records  where  the  results  will  be 
recorded. 

4.  Enter  the  appropriate  details  on  the 
Recordkeeping  and  Verification  Form 
for  future  reference. 

Validate  Your  HACCP  Plan 

It  is  very  important  to  validate  your 
HACCP  plan.  The  regulation  defines 
validation  as  "the  scientific  and 
technical  process  for  determining  that 
the  CCPs  and  associated  critical  limits 
are  adequate  and  sufficient  to  control 
likely  hazards." 

Simply  put,  when  you  validate  your 
HACQ'  plan,  you  demonstrate  that  what 
you  have  written  and  put  into  place  can 
actually  prevent,  eliminate,  or  reduce 
the  levels  of  hazards  that  you  have 
identified. 

To  validate  your  HACCP  plan,  you 
need  to  assemble  information  to  show 
that  your  HACCP  plan  will  work  to 
control  the  process  and  to  prevent  food 
safety  hazards.  There  are  two  types  of 


infonnatioD  that  you  will  probably 
collect.  First,  you  will  likely  gather 
supporting  scientific  information,  such 
as  studies  that  estabfish  the  time  and 
temperatures  necessary  to  kill  certain 
harmful  bacteria.  Secodd,  you  may  wish 
to  gather  practical  information,  such  as 
test  resiUts  from  products  produced 
under  your  HACCP  plan.  An  example  of 
a  test  might  be  microbiological  analysis 
of  your  finished,  ready-to-eat  products. 
There  are  many  sources  of  information 
to  validate  your  HACCP  plan,  including: 
the  scientific  Uterature,  product  testing 
results,  experimental  research  results, 
scientifically-based  regulatory 
requirements,  official  FSIS  guidelines, 
or  information  developed  by  process 
authorities. 

You  have  a  great  deal  of  flexibility  in 
assembling  the  information  to  validate 
your  plan,  in  terms  of  both  source  and 
quantity  of  information.  For  example,  a 
slaughter  plant  should  validate  that  its 
plan  ensures  residue  control,  to  prevent 
violative  levels  of  chemicals,  animal 
drugs  or  pesticides  in  carcasses.  A 
slaughter  plant  might  choose  to 
purchase  animals  only  from  suppliers 
who  provide  veterinary  certifications 
that  the  animals  have  been  raised  under 
a  program  that  assures  that  all  animal 
drugs,  pesticides,  and  other  chemicals 
are  properly  used.  In  this  situation,  the 
establishment  could  vaUdate  this 
critical  control  point  with  the  following 
information:  a  copy  of  the  residue 
prevention  program  under  which  the 
producer  is  certified;  a  report  of  an  on- 
site  visit  to  the  feedlot;  and  results  of 
analyses  of  carcasses  for  compounds  of 
concern. 

VaUdation  is  simpler  for  HACCP 
plans  for  products  such  as  cooked  beef, 


roast  beef,  or  cooked  corned  beef. 
Current  regulatory  requirements  for 
these  products  include  scientifically- 
based  processing  times,  temperatures, 
and  huidling  requirements.  Your 
HACCP  plan  would  need  only  to  reflect 
these  regulatory  requirements; 
additional  information  would  be 
unnecessary.  In  this  case,  you  could  do 
a  minimal  number  of  product  analyses 
to  demonstrate  that  hazards  of  concern, 
such  as  Salmonella,  were  not  foimd  in 
the  products  prodticed  under  the 
HACCP  plan. 

It  is  important  that  you  reassess  your 
HACCP  plan  at  least  once  a  year  and 
whenever  any  of  the  following  occurs: 

1.  Potential  new  hazards  are 
identified  that  may  be  introduced  into 
the  process  for  the  product. 

2.  You  add  new  ingredients. 

3.  You  change  the  process  steps  or 
procedures. 

4.  You  introduce  new  or  different 
processing  equipment 

Finishing  Your  HACCP  Plan 

Now  you  are  ready  to  assemble  all 
your  information  into  one  HACCP  Plan. 
A  sample  HACCP  Plan  blank  form  is 
provided  below.  An  example  of  a  form 
filled  in  for  one  establishment's  canned 
beef  stew  process  is  shown  below.  It  is 
important  for  your  records  that  you 
assemble  all  your  information  into  a 
final  HACCP  plan.  To  make  sure  that 
your  HACCP  Plan  is  complete,  you  may 
want  to  check  it  against  the  checklist 
provided  in  the  next  section  of  this 
guidebook. 

Now  you  are  ready  to  put  your 
HACCP  Plan  into  action  and  make 
HACCP  a  reality  in  your  establishment. 
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HACW  Plan  Checklist 
You  can  use  the  HACCP  Plan 

Checklist  provided  in  this  section  to 

ensure  that  your  HACX3>  plan 

adeqiutely  addresses  all  seven  HACCP 

principles. 
When  completing  the  checklist,  if  you 

answer  "NO"  to  any  question,  you 


reevaluate  that  section  of  the  HACCP 
plan  and  make  whatever  modifications 
are  necessary.  Some  modificaticHis  may 
require  the  assistance  of  recognized 
HACCP  experts. 

Any  time  you  make  major  changes  to 
the  HACCP  plan  based  upon  product  or 
process  modifications,  it  would  be 


advisable  to  review  the  checklist  to 
ensure  that  the  revisions  are  acceptable. 

You  can  keep  the  HACCP  Plan 
Checklist  as  part  of  your  HAOCP  plan 
for  future  reference  and  to  provide 
documented  evidence  that  your  HACC3> 
plan  addresses  all  seven  HACCP 
principles. 


ESTABLISHMENT  NO.  . 
PRODlKn"/PROCESS  _ 
DATE 


HACCP  PUkN  Checkust 


K  DESCRIBE  THE  PRODUCT 

1.  Does  the  HACCP  plan  include: 

a.  The  producer/estabistvnent  and  the  product  name? 

t>.  The  ingredienis  and  raw  materials  used  along  with  the  product  receipt  or  tormulalion? 

c.  The  packaging  used? 

d.  The  temperature  at  which  the  product  is  intended  to  te  held,  distributed  and  sold? 

e.  The  manner  in  wNch  the  product  will  t>e  prepared  lor  consumption? 

2.  Has  a  flow  dteKKam  <or  the  production  ol  the  product  t>een  developed  mat  Is  dear,  simple,  and  dascriptive  ol  the  steps  in 
the  process? 

3.  Has  the  flow  diagram  been  verified  for  accuracy  and  completeness  against  the  actual  operating  process? 

B.  CONDUCT  A  HAZARD  ANALYSIS 

1.  Have  all  steps  in  the  process  been  identified  and  listed  where  hazards  ol  potential  significance  occur? 

2.  Have  all  hazards  associated  with  each  identified  step  been  listed? 

3.  Have  safety  concerns  been  differentiated  from  qualty  concerns? 

4.  Have  preventive  measures  to  control  the  identified  hazard  been  identified,  if  they  exisL  and  listed? 

C.  IDENTIFY  CRITICAL  CONTROL  POINTS 

1.  Has  the  CCP  Decision  Tree  been  used  to  help  determine  if  a  particular  step  is  a  CCP  for  a  previously  identified  hazanf? 

2.  Have  the  CCPs  been  entered  on  tfie  forms? 

3.  Have  all  significant  hazards  identified  during  the  hazard  analysis  been  addressed? 

D.  ESTABLISH  CRITICAL  LIMITS 

1.  Have  critical  limits  been  established  for  each  preventive  measure  at  each  CCP? 

2.  Has  the  validity  of  the  critical  limits  to  control  the  identified  hazard  been  established? 

3.  Were  critical  limits  obtained  from  the  regulations,  processing  aultxxity.  etc? 

4.  Is  documentation  attesting  to  the  adequacy  ol  the  critical  limits  maintained  on  file  at  the  establishment? 

E.  ESTABLISH  MONITORING  PROCEDURES 

1.  Have  monitoring  procedures  been  developed  to  assure  that  preventive  measures  necessary  lor  control  at  each  CCP  are 
maintained  within  the  established  critical  limits? 

2.  Are  the  monitoring  procedures  continuous  or.  where  continuous  monitorirg  is  not  possible,  is  the  tre<»jency  of  monitoring 
sufficiently  reliable  to  indicate  that  the  hazard  is  urider  control? 

3.  Have  procedures  been  developed  for  systematically  racortling  the  monitoring  data? 

4.  Have  employees  issponsiile  tor  monitoring  been  identified  and  trained? 

5.  Have  employees  responsi)le  for  reviewing  mentoring  records  been  identified  and  trained? 

6.  Have  aiyiatures  of  tasponsMe  individuals  been  required  on  Itw  monitoring  records? 

7.  Have  procedures  been  developed  for  using  the  results  of  monitoring  to  adjust  the  pnxess  and  maintain  control? 

F.  ESTABLISH  CORRECTIVE  ACTIONS 

1.  Have  specific  con-edive  actions  been  developed  for  each  CCP? 
Z  Do  the  corrective  actions  address: 

a.  ReestafaHshment  of  process  control? 

b.  Disposition  of  affected  product? 

c.  Procedures  to  con-ect  the  cause  of  norHxxnpiiance  and  to  prevent  Itw  deviation  from  recuning? 

3.  Have  procedures  been  establistied  to  record  the  corrective  actions? 

4.  Have  procedures  been  established  tor  reviewing  the  corrective  action  records? 

G.  ESTABUSH  RECORDKEEPINQ  PROCEDURES 

1.  Have  procedures  been  establistied  to  maintain  the  HACCP  plan  on  fie  at  the  establishment? 

2.  Do  the  HACCP  reconis  include: 

Description  of  ttie  product  and  its  intended  use?  .  . 

Row  diagram  for  the  process.  Indicating  CCPs?  -      _ 

preventive  measures? 
Critical  limits? 
Monitoring  system 

Corrective  action  plarts  tor  devialions  trom  critical  bnils? 

Recordkeeping  procedures  tor  monitoring? 
Procedures  tor  verification  of  the  HACCP  sy^em? 
H.  ESTABUSH  VERIFICATION  PROCEDURES  __         ^ . 

1.  Have  procadms  been  included  to  verily  that  all  significant  hazards  were  identified  in  Ihe  HACCP  plan  when  II  was  dsvst- 

oped? 

2.  Have  procedures  been  kiduded  to  verily  that  the  oilical  limits  are  adequate  to  control  the  idenWsd  hazards? 

3.  Are  procadms  In  plaoe  to  verify  that  the  HACCP  system  is  functioning  prcperiy? 


YES 


YES 


YES 


YES 


YES 


YES 


YES 


YES 


NO 


NO 


NO 


NO 
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NO 


NO 


NO 
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Appendix  O— Hazwde  and  Preventive 
Guide 


Preface 

This  Guide  is  designed  to  help  a 
plant's  HACCP  team  conduct  a  hazard 
analysis  [HACXT  Principle  1)  by 
providing  both  general  and  detailed 
infonnation  on  hazards  associated  with 
meat  and  poultry  products  and  by 
listing  some  of  the  controls  that  can  be 
used  to  prevent  or  manage  thoae 
hazards.  When  uaii«  this  Guide  it  U 


very  important  to  remember  that  it  is 
not  all-inclusive:  There  may  be  other 
hazards  assocdatad  with  ingredients  or 
processes:  there  nuy  be  other  cnntrol 
measures.  The  examples  assembled  here 
are  to  help  plant  HAIXP  teams  think 
through  all  the  hazards  that  could  affect 
their  product  and  know  about  various 
controls  that  can  be  lised. 

Section  I  describes  some  of  the 
biological  (including  microbiological), 
chemical,  and  physical  hazards 
generally  recognized  and  associated 
with  meat  and  poultry  products.  This 
section  can  serve  as  a  resource  when  the 
HACCP  team  begins  the  hazard  analysis. 
It  is  probably  useful  to  read  through  this 
general  informatioa  early  in  the  process 
of  developing  the  HACCP  plan.  This 
will  help  the  team  form  an  idea  of  what 
is  meant  by  a  given  hazard. 

Section  11  provides  information  on 
generally  recognized  preventive 
measures  used  in  the  meat  and  poultry 
industry  to  control  biologit^l,  chemical, 
and  physical  hazartis.  Tliis  section  also 
has  examples  of  regulatory  critical 
limits  associated  with  some  preventive 
measures. 

Sections  ID,  IV,  and  V  list  processing 
steps,  hazards,  and  controls  for  beef, 
poultry,  and  swine  slaughter.  This 
section  should  be  used  with  the  process 
flow  diagram  developed  by  the  HACXP 
team. 

Section  VI  presents  hazards  and 
controls  organized  according  to 
ingredients,  including  both  meat  and 
poidtry  ingredients  and  other 
ingredients  used  in  meat  and  poultry 
production.  This  section  should  be  used 
with  the  list  of  ingredients  developed  by 
the  HACCP  team. 

Section  Vn  contains  a  set  of  tables 
identifying  potential  hazards  at  various 
pr(x:essing  steps  used  to  produce  meat 
and  poultry  prtxlucts.  This  section 
shotdd  be  umd  with  the  process  flow 
diagram  developed  by  the  plant's 
HACCP  team. 

Section  Vm  i:ontalns  a  list  of  valuable 
references  that  will  help  the  plant's 
HACXP  team  further  develop  the 
HACCP  plan. 

Section  I 

Overview  of  Biological,  C3iemical,  and 
Physical  Hazarda 

In  a  HACXF  system,  a  hazard  i« 
dafimd  as  a  biological,  chemical,  or 
physical  property  that  may  cauia  a  ibod 
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to  be  imaafe  for  human  coiuimiption. 
This  guide  is  a  reference  for  plant 
HAOCP  teams  to  use  in  their  hazard 
identification  and  analysis.  It  is  not 
intended  to  be  totally  inclusive;  the 
team  may  have  other  information  or 
may  rely  on  additional  references. 

Biological  Hazards 

Biological  hazards,  which  are  mainly 
bacterial,  can  cause  either  foodbome 
infections  or  intoxications.  A  foodbome 
infection  is  caused  by  a  person  ingesting 
a  number  of  pathogenic  microorganisms 
sufficient  to  cause  infection  as  a  result 
of  their  multiplication,  e.g., 
salmonellosis.  A  foodbome  intoxication 
is  caused  by  the  ingestion  of  already 
formed  toxins  pnxTuced  by  some 
bacteria  when  they  multiply  in  food, 
e.g.,  staphylococcal  enterottudn. 

When  assessing  bacterial  hazards  to 
hiunan  health  in  meat  and  poultry 
products,  nine  pathogenic  bacteria  must 
be  considered.  The  following  identifies 
and  discusses  the  nine  pathogenic 
mirmnrganiinna  of  COnceiTI. 

Bacillus  cereus 

B.  cereus  foodbome  intoxication 
inflii/ia«  two  recognized  types  of 
illness— tiiarrheal  and  emetic 
(vomiting). 

Foods  associated  with  illness  include: 
Boiled  and  fried  rice,  custards,  cecal 
products  meats,  vegetables,  and  fish; 
food  mixtures  such  as  sauces,  puddings, 
soups.  (3isaeroles,  pastries,  and  salads. 

Campylobacter  jejuni 

Ompylobacteriosis  is  the  illness 
caused  by  C.  jejuni.  It  is  also  often 
known  as  Campylobacter  enteritis  or 
gastroenteritis. 


Food  associated  with  illness  include: 
raw  and  imdercooked  chitdten,  raw 
milk,  non-chlorinated  water. 

Clostridium  botulinuni 

Foodbome  botulism  (as  distinct  from 
wound  botulism  and  infant  botulism)  is 
a  severe  foodbome  disease  caused  by 
the  ingestion  of  foods  containing  the 
potent  neurotoxin  formed  during  growth 
of  the  organism.  Botulism  has  a  high 
mortality  rate  if  not  treated  immediately 
and  properly. 

Foods  associated  with  disease 
include:  sausages,  meat  products,  and 
seafood  products,  improperly  canned 
foods,  vegetable  products. 

Clostridium  perfringens 

Perfringens  foodbome  illness  is  the 
term  used  to  describe  the  common 
foodbome  disease  caused  by  the  release 
of  enterotoxin  during  sponiladon  of  C. 
perfringens  in  the  gut. 

Footu  associated  with  illness  include: 
meat  and  poultry  products  and  gravy. 

Escherichia  coli  01S7-M7 

Hemorrhagic  colitis  is  the  name  of  the 
acute  disease  caused  by  E.  coli  0157:H7. 

FtKxls  associated  wim  illness: 
undercooked  or  raw  hamburger  (grotmd 
beef)  has  been  implicated  in  many 
docimiented  outbreaks  and  in  other 
sporadic  cases;  other  meat  products,  raw 
milk,  imtreated  water. 

Listeria  monocytogenes 

Listeriosis  is  the  name  of  the  general 
group  of  disorders  caused  by  L 
monocytogenes. 

Foods  associated  with  illness:  cole 
slaw,  cooked  poultry,  cooked  meat,  and 
raw  milk,  supposedly  pasteurized  fluid 


milk,  cheeses  (particulariy  sofl-ripensd 
varieties).  Its  ability  to  grow  at 
temperatures  as  low  as  3  °C  permits 
multiplication  in  re&igeieted  foods. 

Salmonella  spp 

S.  typhi  and  the  paratyphoid  bacteria 
are  normally  septicemic  and  prtiduce 
typhoid  or  typhoid-like  fever  in  hiunans 
and  are  pathogenic  only  for  hiunans. 
Other  forms  of  salmonellosis  generally 
pnxhioe  milder  symptoms.  The 
organism  is  foimd  in  the  intestinal  tracts 
of  warm  blooded  animals. 

Foods  associated  with  illness:  raw 
and  cooked  meats,  poultry,  eggs  (and 
exterior  of  egg  shells),  untreattxl  water, 
raw  milk  and  dairy  products,  fish, 
riitimp,  frog  legs,  yeast,  sauces  and 
salad  dressing,  etc 

Staphylococcus  aureus 

Staphylococcal  food  poisoning 
(staphylococcal  enterotoxicosis: 
staphylococcal  enterotoxemia)  is  the 
name  of  the  condition  caused  by  the 
enterotoxins  that  some  strains  of  S. 
aureus  produce. 

Foods  associated  with  illness:  meat 
and  meal  products;  poultry  and  egg 
products;  egg,  tuna,  ham,  chicken, 
potato,  and  macaroni  salads;  sandwich 
fillings;  milk  and  dairy  products:  etc 

yeraiiiia  enterocolitica 

Yersiniosis  is  the  name  of  the  disease 
caused  by  pathogenic  species  in  the 
genus  Yersinia.  The  disease  is  a 
gastroenteritis  with  diarrhea  and/or 
vomiting,  and  fever  and  abdominal 
pain. 

Foods  associated  with  illness:  meats, 
oysters,  fish,  milk,  and  chitterlings. 


Table  1  .—Characteristics  of  Growth  for  Nine  Pathoqbjs  associated  With  Meat  and  Poultry  Ph(»ucts 


BacHkis  ceraus 

Campylobacter  jejuni 

CtoslrMum  ticftiftium 

(Types  A.B,E)  ...__.-— 
dottridkjnt  ptrtrinfftn  m». 
EadmtchlacolOISJUr. 
Usteha  monoeyloginm  _ 


Stspftyteoocciis  aureus  . 
VanMs  snISRXDWca  .. 


Tampsnture 
of  Qrowtti 


KMS-C 
30-47  "C 
3.3-48*0 

""iSso'-c 

10-42  •€ 
25-44 -C 

5-46*0 
65-46*0 

2-45  "C 


PH 


4.9-SJ 

65-75 

>4.6 

"siSio 

4.5-6.0 
5.2-95 

Tii 

45-95 


MMnwRi  Aw 


0.95 

oS 

1l95 


Zoonotic  agents  are  biological  hazards 
that  cause  disease  in  animals  and  can  be 
transmitted  and  cause  disease  in 
humans.  The  following  lists  some 
zoonotic  hazards: 

Trichinella  spiralis  is  a  nematode 
parasite  whose  larval  from  encysts 
primarily  in  the  striated  muscle  of  pigs. 


horses,  rats,  bears  and  other  mammals. 
Infection  in  hiunans  results  in  "flu-like 
symptoms"  (diarrhea,  fever,  stiffoess, 
muscle  pain,  respiratory  distress,  etc) 
And  heavy  infection  may  lead  to  death. 
Foods  associated  with  ilhiess  include: 
raw  and  undercooked  pork,  bear  and 
equine  meat 


Taenia  saginata  is  a  human  tapewcnn 
whose  larval  form  (Cysticercus  bovis) 
encysts  in  the  tissues  of  cattle. 

Foods  associated  with  illness  include: 
raw  or  undercoolced  beef. 

Taenia  solitim  is  a  human  tapewonn 
whose  larval  form  {Cystricercus 
cellulosae)  encysts  in  the  tissues  of  pigs. 
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dog),  and  humans.  Cysts  in  liuroans  are 
most  common  in  tiie  subcutaneous 
tissues,  eye  and  the  brain. 

Foods  associated  with  illness  include: 
raw  or  undercooked  pork. 

Toxoplasma  gondii  is  a  protozoan 
parasite  that  encysts  in  the  tissues  of  a 
variety  of  mammalian  hosts  including 
pigs.  Human  infection  may  result  in  "flu 
like"  symptoms  in  adults,  late  term 
abortions  in  pregnant  women  or  serious 
congenial  infections  in  children. 

Foods  associated  with  illness  include: 
raw  or  undercooked  pork. 

Batantidium  coli  is  a  protoaial 
organism. 

Foods  associated  with  illneas  include: 
raw,  imdercooked  pori:  (Cscal 
contamination) 

Cryptotporidlum  spp. 

Foods  associated  with  iUneas  include: 
inadequately  treated  water,  raw  or 
undercooked  vaal  or  beef. 


Cbemicat  Haxards  - 

While  biological  hazards  are  of  great 
concern  because  contaminated  toodt 
can  cause  widespreed  illness  outbreaks, 
chemical  hazards  may  also  cause 
foodbome  illnesses,  although  generally 
affecting  fewer  people. 


Chemical  hazards  can  originate  from 
four  general  sources: 

(1)  Agriculture  chemicals:  pesticides, 
herbicides,  animal  drugs,  fertilizers,  etc. 

(2)  Plant  chemicals:  cleanera, 
sanitizars,  oils,  lubricants,  paints, 
pesticides,  etc. 

(3)  Naturally-occurring  toxicants: 
products  of  plant,  animal,  or  microbial 
metabolisms  such  as  aflatoxins,  etc. 

(4)  Food  chemicals;  preservatives, 
acids,  food  additives,  sulfiting  agents, 
processing  aids,  etc. 

(5)  Environmental  contaminants:  lead, 
cadmium,  mercury,  arsenic,  PCBs. 

For  many  3reare  the  Food  SaCsty  and 
Inspection  Service  has  coiulucted  a 
National  Residue  Program  to  monitor 
the  occurrence  of  residues  from 
hazardous  chemicals  in  meat  and 
poultry  products.  Under  a  HACCF 
regime,  frontline  responsibility  for 
control  of  residues  from  animal  drugs  or 
environmental  contaminants  will  move 
frtnn  the  government  to  the  industry, 
although  the  agency  vrill  continue  to 
verify  that  these  controls  and  preventive 
measures  are  effective.  Companies  that 
slaughter  livestock  and  poultry  will 
probably  find  the  FSIS  National  Residue 
Program  Plan  to  be  a  usefiil  document 
The  plan  contains  lists  of  compounds 

Table  2.— TVpes  of  Chb«cal  Hazards 


that  might  leave  residues  in  the  tissues 
of  animals  or  birds,  and  provides  some 
information  on  their  relative  risk 
through  the  rankings  in  the  Compound 
Evaluation  System.  It  provides 
information  on  which  compounds  FSIS 
has  included  in  its  annual  testing 
program.  It  also  provides  information  on 
the  methods  that  are  used  to  test  for  the 
compounds.  Another  FSIS  document, 
the  Domestic  Residue  Data  Book, 
presents  the  results  of  FSIS  testing. 
These  data  can  help  a  HACC3'  team 
understand  the  overall  hazard  presented 
by  various  residues,  although  each 
company  should  gather  informatioo 
about  the  residue  control  performance 
of  its  own  suppliers. 

Another  useful  reference  about 
hazardous  chemicals  is  the  FSIS  List  of 
Proprietary  Snbstancss  and  Nonfood 
Compounds.  This  publication  lists 
substances  used  in  the  preparation  of 
product  and  nonfood  compounds  used 
in  the  plant  environment  that  have  been 
authorized  by  FSIS. 

Table  2  identifies  some  additional 
sources  of  chemical  hazards.  References 
listed  in  Section  Vm  can  be  used  by  the 
HACCP  team  in  evaluating  the  potential 
chemical  hazards  associated  with  their 
product  or  process. 


Localian 


Hazard 


RawMalerMs  . 
Processing 


BuMog  and  Equipmert  Mninlenanca  . 
Saistaiun  „ 


Storage  and  Stiipping  . 


Paalicidas,  antUolics,  hotmones,  toxins,  tectiizers,  tungtddes,  heavy  metals,  PCBs. 

Color  adMvea,  Ma,  indkect  addWvss,  padcaging  materials. 

Diract  lood  addWvea— preservatives  (nitrite),  flavor  enhancers,  color  addKives. 

Indkact  lood  addMves— boiler  water  additives,  peeling  aids,  detoanwig  agerits. 

Ijibitcanis,  paiMs,  coatings. 

PaaWcldus,  daaners,  sanitizers. 

Al  types  of  ctieinicals,  cross  contaminafliDa 


Phytical  Hazards 

Physical  hazards  include  a  variety  of 
materials  referred  to  as  extraneous 
materials  or  foreign  particles  or  objects. 
A  physical  hazard  can  be  defined  as  any 


physical  material  not  normally  found  in 
a  food  that  can  cause  illness  or  injury 
to  a  person  consuming  the  product. 

Physical  hazards  in  finished  products 
can  arise  from  several  sources,  such  as 
contaminated  raw  materials,  poorly 

Table  3.— Types  of  Physical  Hazards 


designed  or  maintained  hdlities  and 
equipment,  faulty  procedures  during 
processing,  and  improper  employee 
training  and  practices.  Table  3  identifies 
some  common  physioil  hazards  and 
their  causes  or  soun3es. 


Hazard 

Souioe  or  cause 

a.m» 

BoMes.  tars,  light  IMures,  utensils,  gauge  cowers,  thermometeis. 
Nuts,  bolts,  screws,  steel  wool,  wire,  meat  hooks. 

|1M<I 

Stoma          .     

Plastics .-          .. 

Packaging  materials,  raw  materials. 
Raw  material,  mnproper  plant  processing. 

Animals  shot  in  SeW.  t)ypodefmic  needtes  used  for  MacNona. 
Peos/pendis,  tjuttoos,  careless  emptoyee  practicas. 

Bone  .         .._    _.    .__.„_..    _    . 
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Section  n 

Controls  and  Critical  Limits  for 
Biological,  C3iemical,  and  Physical 
Hazards 

When  all  significant  biological, 
chemical,  and  physical  hazards  are 
identified  along  with  their  points  of 
occurrence,  the  next  task  is  to  identify 
meesures  to  prevent  the  hazards  boia 
compromising  the  safety  of  the  finished 
product. 

Preventive  measures  or  controls  can 
be  defined  as  physical,  chemical,  or 
other  fectors  that  can  be  used  to  remove 


or  limit  an  identified  hazard.  When 
considering  preventive  measures  or 
controls,  a  limit  must  be  established — 
this  is  the  criterion  thet  must  he  met  to 
ensure  safety.  For  example,  proper  heat 
treatment  will  control  some  pathogenic 
bacteria,  and  it  is  thus  crucial  to  know 
what  time/temperature  combinations 
constitute  proper  heat  treatment  fbr 
various  products;  these  time/ 
temperature  combinations  are  the 
critical  limits.  Another  example  of  a 
preventive  measure  for  a  biological 
hazard  is  the  cfalorination  of  poultry 
chiller  water  to  prevent  cross 


contamination  of  carcasses  with 
SalmeneUa. 

With  identified  physical  hazards,  the 
most  common  preventive  measures  may 
be  visual  examinations  of  product  or  the 
use  of  a  metal  detector.  Chemical 
hazards  associated  with  raw  materials 
may  be  controlled  through  detailed 
product  specifications,  letters  of 
guarantee,  or  purchase  specifications. 

Tables  4,  5,  and  6  identify  preventive 
measures  that  may  be  considered  by  the 
HACC?  team.  Table  7  gives  some 
examples  of  regulatory  limits. 


Table  4.— Examples  of  Preventive  Measures  for  Biological  Hazards 


Bsdlius  csrsus 

Campylobtclarleiuni .. 
Clostridium  bobjUnum  . 


OoaHidun  perfringma . 


IMatia  monocftoganaa . 


Staphykxocoaa  aunus . 
Yeisinia  enlemcomica .. 


Preventiwe  maaawa  or  conlral 


Proper  hoMkig  and  oooing  temperatures  of  kxxts:  ttiennal  piucauing 
of  sttelf-stable  cwned  food. 

Proper  pasteurization  or  cooUng;  avoiding  cn>ss<x>ntamin8tian  o<  uten- 
sils, equipment:  Ireering:  atmoapheric  packaging. 

Thermal  processing  of  sheH-staWe  cSnned  lood;  addition  ot  nilrte  and 
salt  to  cured  processed  meals;  retrigeration  ol  perisliat>le  vacuum 
padtaged  meats;  acidification  below  pH  4.6;  reduction  of  moisture 
iMlow  water  activity  of  0.93. 

Proper  hoMing  and  coaling  temperatures  at  toods;  proper  cooking 
times  and  temperatures;  adequate  oooWng  and  avoManoe  of  croes- 
oontamination  by  unsanitary  equipmeni  or  infected  k)ad  bandars. 

Proper  tieat  treatments;  rigid  environmental  sanitatico  program;  sepa- 
ration of  raw  and  ready-to-eat  production  areas  and  produrt. 

Proper  heal  treatment;  separation  of  raw  and  cooked  pro***:  proper 
envk>yee  tiygiene;  fermentation  controls;  decreased  water  adMty: 
withdrawing  feed  from  animals  betore  sfaughter,  avoidkig  exterior  of 
hide  from  contacting  carcass  during  skinning;  antimicrobial  rinses; 
scaMsig  procedures;  disinfecting  knives. 

Empkiyee  fiy^ene;  proper  fermentation  and  pH  control;  proper  tieat 
freatmant  and  post-process  product  handing  practices;  radjced 
water  activity. 

Proper  refrigeralkxi;  heat  treatments;  control  of  salt  and  acidly;  pre- 
ventnn  at  cross-oontamination. 


Table  5.— Examples  of  Preventive  measures  for  Chemical  Hazards 


Natuiaiy-Oocurring  Substances 
Added  Hazardous  Chemkals 

In-Process  Chemicals 


Praventive  measure 


Supplier  warranty  or  guarantee;  verification  program  to  test  aacti  sup- 
pier's  compliance  with  ttie  warranty  or  guarantee. 

Detailed  specifications  tor  eadi  raw  material  and  ingredient;  warranty 
Of  letter  of  guarantee  from  ttie  supplier;  visiting  suppliers;  require- 
ment that  sijjplief  operates  with  a  HACCP  plan;  testing  program  to 
verity  tfiat  carcasses  do  not  have  resktues. 

Mentity  and  ist  aH  direct  and  indirect  food  addtives  and  cokx  addi- 
tives; check  that  each  ctiemfcal  is  approved;  ctiedc  ttiat  eadi  chemi- 
cal  is  property  used;  record  the  use  of  any  restricted  ingrerSents. 


Table  6.— Examples  of  Preventive  Measures  for  Physical  Hazards 


tiazard 


Foreign  objects  in  raw  materials 


Foreign  objects  in  packaging  materials,  cleaning  compounds,  etc  

Foreign  objects  Introduced  by  processing  operaBons  or  emptoyee  prao- 


Prevenlive  measure 


Supplar's  HACCP  plan;  use  ol  spedlkattons,  letters  ol  giarantee; 
vendor  inspections  and  certitication;  In-lirw  magnets;  screens,  traps, 
and  filters;  in-house  inspections  o(  raw  matenals. 

Suppier's  HACCP  plan;  use  of  spedficatkxis.  letters  o(  guarantee; 
vendor  inspecttons  and  certification;  in^wuse  inspectwos  of  mate- 
rials. 

In-fcie  metal  detectors;  visual  product  examinatwns;  proper  mainte- 
nwoe  ol  equipmerit;  Irequerrt  equipment  inspections. 
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Table  7.— Some  Examples  of  Requlatory  Lmhs 


■-'-'-     ■      *    » *•       •.  •   •  -- 

ooqpCT  NBCfuDM  gfown 

CNftia 

chamtat  Emtm  Otaimcata 


du*  to  tompnHura  abuMPoiaiy 
produd 


chmmeat  Owmical  hannj  Irom  packaging  mlartili  - 


iw^^  inGnnaa m pone  > 


Mofcufcat  Pa«iog«n»  ii  taady  to  «al  produca  . 


R*gutatafylm« 


Al  pcMky  must  be  cNled  Immedalaly  atar  pvocaswig  to  a 

tampaialure  o<  40 -F  or  lass. 
Owmieah  used  an  approved  tor  (w  MeiKlsd  use  «id  at  ep- 

piQprfato  amounts. 
EdHa  products  must  ba  packaged  In  oonlainar  that  «ni  not 

adulsrato  product  or  be  kiMtaus  to  heaWi.  Packaging  (iiala- 

rlali  must  be  ooMred  by  a  latter  ol  guaiMty. 
Preduds  oontainlng  pork  musda  tissue  must  be  effedwely 

heatod,  raaigeialBd.  or  cured  to  deetroy  any  poesUe  Dm 


For  dssauctkm  at  psMngens  that  may  survive  a  dly  heat  proc- 
ess. One  a(  llw  limaAampatalun  ocmblnallons  tor  eooksd 
beel,  roast  beet,  end  oooAad  corned  beet;  e«.,  143  *FS61.7 
*C  mkiimun  temperature  at  minimum  Hme  of  8  mkwlss. 

Samptod  carcasses  observed  tor  awfarniaiiue  w«ti  poet  cM 
clitorla.  Jndudtog  unMsntWed  toraign  matoriai. 


caaoon 


$381.68 

§318.7 

$317.24 

$318.10 

$318.17 

$381.76 


Section  m 

Table  8.— Red  Meat  (Beel)  Slaugbtar 
Hazards  and  Controls  Use  of 
InJunnation 

This  section  contains  examples  of 
common  process  steps  in  beef  slaughter. 


With  each  procesaing  step,  shown  in  the 
first  cohmm,  you  will  find  an  "X"  in  the 
next  iiuee  columna  to  tell  you  if  thaie 
is  a  Biological  hazard  in  column  2,  a 
Chemical  hazard  in  coltmm  3,  or  a 
Phjrsical  hazard  in  column  4.  Column  S 
describes  the  hazard(s],  and  the  last 

Table  8.— Red  Meat  SLAUGHtER:  Beef 


coliunn  lists  some  relevant  controls  or 
preventive  measures.  Iliis  table  should 
be  used  in  conjunction  with  the  process 
flow  diagram  developed  by  yqur  HACCP 
team  for  your  plant's  beef  slaughter 
process. 


ReosMng  a  HoUkig 
sunning ; 


Fmaiwaah  . 


ChMng 


Raoeiving-Pacfca0ng  Materials  and 
Beet  Sifipies. 

Storage-fton  Beef  Supples 


Oaecrtptkn  o«  blotoglc^.  ctiemkal.  or 
piiyslcal  hazards  tor  tiM  process  slapa 


Mtao  oontamlnaMon  of  carcass  surtaoe 
due  to  contaminated  outside  hide  sur- 
■aoa— contamnatlor  of  carcass  tram 
■oot^-croea-oantamlnation. 


— ooas-oontamlnatkin      from     -broken 


of  patttogens  througfi  Insufi- 
dent  wash. 


groarthof  psiftogsna  . 


I  Irom  dsielwm  chemicals 
present  in  Ae  packaging  materials. 

— contamlnalton  of  stored  packing  mata- 
rials/sivplas  Ire 


Controls  or  pravemiva  measures 


— nesMue  certJAcaHon  presented  tor  Ive 
animals). 

—Skinning  procedures  are  acoompMied 
wWioul  hair  or  vWbie  fecal  contamlna- 
lton of  the  carcass.— Careful  emptoyee 
practtoss.— Uddsr  and  puz2to  removal 
are  accompWiad  without  oontanHna- 
fton  of  edUe  product 

—Eaophagus  Is  tied  to  prevent  escape  of 
stomach  contents— Bung  is  dropped 
«Kilh  sanitized  knile  and  bagged  to  pre- 
vent escape  ol  leooa  Viscera  are  re- 
mowed  intact 

— final  wash:  Temparalure:  90-100Y 
Pressure:  345-2070  l^a  (50-300 
pel)— Steem  Pasteurization:  Tempera- 
ture: igs*F  or  greater  at  surface  Owel 
time:  5-15  seconds  In  cabinet 

—Surface  tamperatun  S40T  as  soon  as 
poasiiis— Caroasses  spaced  a  mini- 
mum of  1  inch  apart 

Letters  of  guarantee  on  fie  tor  al  pack- 
aging materials/non-poutoy  sullies 
used  by  the  establishment 

Examine  to  ensure  no  viAle  loreign  ma- 
tarial    on/in    non-poultiy 
packaging  materials. 


Section  IV 

Table  9.^oultry  Slaughter  Hazards 
andCiHitrols 

Use  of  Information 

This  section  contains  examples  of 
common  process  steps  in  poultry 


slaughter.  With  each  processing  step, 
shown  in  the  first  colunm,  you  will  find 
an  "X"  in  the  next  three  columns  to  tell 
you  if  there  is  a  Biological  hazard  in 
column  2,  a  Chemical  hazard  in  colunm 
3,  or  a  Physical  hazard  in  colunm  4. 
Column  5  describes  the  hazard(s),  and 


the  last  column  lists  some  relevant 
controls  or  preventive  measures.  This 
table  should  be  used  in  coajunction^ 
with  the  process  flow  diagram 
developed  by  your  HACCP  team  for 
your  plant's  poultry  slaughter  process. 
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TABLE  9.— Poultry  Slaughter 


Poultry  slaughter  examples  of  processing 
steps 


Scddlng 


OfBne  Procedures 


Final  Wash 


ChMng-CsfCBSS  . 


Chang<»iletfMeck . 


Description  ol  biological,  chemical,  or 
physical  hazards  lor  the  process  steps 


— contaminalion  liom  scakjing  medum  . 


—cross    contamination 
contents/exudale. 


—growth  ol  pattiogens 


Contreis  or  preventive  measures 


— growth  of  pathogens  . 


— oonlaminatnn  from  toraign  material 


—growth  of  paltiogens 


— oonlaniinainn  i 


—Fresh  water  input  to  aciiieva  a  mini- 
mum of  1  quart  pec  bird 

—Temperature  of  the  scak)  water  main- 
lained  at  appropriate  levels  (e.g.. 
i126*F) 

—Maintain  countedtow  KaMng  unit  hmc- 
tton 

—Post  scald  wash  has  sufficient  pres- 
sure and  voliime  to  cover  carcass  with 
fresh  (potable)  water  spray 

— Overllow  vokimes  are  at  required 
emounts 

Fdow  approved  offline  plant  procedures 
tor  handUng  airsaccuMis  salvage  and 
reprocessing  lor  contamination  (s.g., 
an  airsac  salvage  program  that  trans- 
fers the  carcasses  to  another  staUon 
where  the  thigh,  drumstidt.  wing  lip, 
wd  first  wing  section  are  sahraged  and 
washed  with  chkirinated  water). 

—A  final  water  wash  with  apprcprtste  lev- 
els of  chtorinated  water  (e.g.  20-50 
ppm  reskkisl  chtorine  in  the  wateO. 

— SuMdent  wsler  volume  and  pressure 
tor  equipment  operation  and  suKdent 
dwel  time  in  the  Rnal  wasiter  to  re- 
move visible  contamination  on  internal 
and  external  surfaces  of  the  carcass. 

Deep  breast  muscle  temperature  of  car- 
cass is<  40°F  within  tlie  apedlied  time 
from  slaughter  for  the  dass  of  pouKry. 

—Maintain  an  adequate  chtorine  level  in 
the  overflow  water  of  in-line  immenion 
chllets  (e.g..  20-50  ppm  resKkial  dito- 
rine  in  the  irxxxning  water). 

— IMaintain  proper  water  flow  rates  (input/ 
overftow)  tor  continuous  chilers  per 
USDA  requirements  (not  less  than  'A 
galon  ol  fresh  water  per  trying  chicken 
with  continuous  overftow). 
Product  entering  (prechiH)  and  exiling 
(postdiilO  the  chUer  system  meets  the 
criteria  lor  delects  per  USOA  require- 
ments (e.g.  the  limits  are  not  exceed 
tor  ttie  number  and  size  ol  extraneous 
materials  tound  during  the  poakMl  es- 
aminalkxv9  CFR  $361.76). 
— Tenveratura  and  fresh  water  input  sul- 
tdent  to  meet  USDA  reqiAamenis  tor 
gUels  and  necks. 
—Chtorinalton  ol  gUel  chaer  water  « 
appropriate  levels  tor  gtitets  and  necks 
(e.g.,  gWets  must  be  ch«ed  to  40^^ 
within  2  hours  tram  removal  Irom  olhsr 
viscera/fiesh  water  intake  not  toss  than 
1  galon  par  40  trying  chtakens  proc- 
essed«  CFR  $381.66  (c)(5)|. 
— Visualy  free  ol  hazardous  toraign  ma- 


1  poulliy  gJJiet  and  nada 
meat  USOA  requitamenls  (a^j,  eadi 
carcass  must  be  obeened  tor  oontorm- 
wKe  agtrinst  pre  and  poet  eh*  criteria. 

Indudtog  unUentlK 

MPt  ReguMlons  381.76). 
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Table  9.— Poultby  SuuiOHTER-Continued 


Pau«iy  slaugMan  enmples  d  proeasang 


Cul-UpnoningfPackaainiy  Labaing  . 


FtooaMng-Pacfcaging  MUetMs  and 
PouHiy  Stvpias. 


S««aga-Nan  Pouiiy  SuRiias  . 


Deacriplion  o4  biological,  chemical,  or 
ptiyilcal  hazanjs  kx  me  pnicess  slapa 


ConUots  or  preventive  maasures 


— growHi  of  pattwgana  . 


— oonlaminalian  from  ijeWorioua  ctwmi- 
calB  praaani  m  Itie  packaging  matariato. 

— contaminalian  of  stored  padong  mate* 
lials/snipiea  trom  loreign  materiai 


Temperature  at  product  does  not  exceed 
56'F  (k«ing  lurtlMr  or  second  process- 
ing. 

Movement  6(  product  ttwougli  tliase 
areas  and  Into  me  coaler  is  timely  and 


—A  mid^hili  cleanup  <*  ttw  area(s)  is 
performed  if  ttie  room  temperature  is 
not  malMalned  at  or  Iwlow  50°F. 

— PadagingnatMling  materials  lliat  come 
into  direct  contact  wilh  product  are  in- 
tact 

letters  of  guarantee  are  on  ile  for  al 
packaging  moleriala/non-poullry  sup- 
ples used  l>y  Itie  estat)«stiment 

Examine  to  ensure  no  vistile  kxeign  ma- 
terial on/In  nar>-  pouMry  supplies  or 
packaging  nMeilals. 


Section  V 

Table  10.— Red  Meat  (Swine)  Slaughter 
Hazards  and  Controls 

Use  of  Infarmatioa 

This  section  contains  examples  of 
common  process  steps  in  swine 


slaughter.  With  each  processing  step, 
shown  in  the  first  column,  you  will  find 
an  "X"  in  the  next  three  columns  to  tell 
you  if  there  is  a  Biological  hazard  in 
column  2,  a  Chemical  hazard  in  coliunn 
3,  or  a  Physical  hazard  in  column  4. 
0>luinn  5  describes  the  hazard(s),  and 

Table  10.— Red  Meat  Slaughter:  Swine 


the  last  column  lists  some  relevant 
controls  or  preventive  measures.  This 
table  should  be  used  in  conjunction 
with  the  process  flow  diagram 
developed  by  your  HAtXP  team  for 
your  plant's  swine  slaughter  process. 


Had  meat  staughtar-swine:  Eaamptas  of 


ScaMing 


Evtacaialion . 


Trt 
CtiMng  . 


RacaMng-Padtagkig 
Snnine  Suppies. 


Storage-fkm  SMine  Smptas . 


Oeacriplxxi  o(  biological,  chemical,  or 
physical  hazards  lor  the  process  steps 


—contamination  liom  scaMkig  medium  . 


conlaniiriallon  v 


— conlamkialkin  and  gromrth  6)  mkio- 
organlams  due  to  brnMng  of  ttie  skin 
torn  overaxpoeure  to  the  dehairer. 


conlaminalion  from  equipment/ 
utensils. 
— corxamination    from    stomach,    Mas- 
tines,  and/or  Uadder  contanls. 


SIfck  wound  has  not  been  removed. 

— growth  of  padiogens  

—contamination  from  deMerious  chemi- 
cals preaanl  in  the  packaging  materials. 

— conlaminalkjn  of  stored  packing  mate- 
rtals/a><ipiss  Inom  toreign  malenaL 


ContiDls  or  preventive  measures 


Plant  time/temperature  limits  tor  scakSng 
(e.g.,  although  it  may  vary  with  fadt- 
tias,  a  temperature  of  138  to  t4(rF  is 
usualty  salislactary). 

—Carcasses  shouU  remain  in  scaMing 
tanks  tong  enough  to  looeen  h^  (ex- 
cessive time  or  temperature  results  in 
caicaas  cooking). 

— USDA-f DA  approved  ehemfcal  con- 
centration not  to  exceed  manufactur- 
er's recommendations. 

— Tlmaflempersture  datermined  by  plant- 
Sfiectlk;  testing  results  to  remove  visi- 
ble hair  to  an  aooeptaUe  level  wWnui 
breaking  sMn. 

—Remove  al  viscen  intact. 

— Conlammatsd  equipmeni  wll  be  dean 
and  sanitized  bekire  being  used  again. 

—Training  program  tor  al  emptoyaas,  to 
inckide  paraonal  hygiene,  product  han- 
<flng  procedures,  and  sanitary  *eaaing 
procedures. 

Remove  all  viaMe  sMc-wound  related 
delects. 

—Cool  surface  temperature  to  40*  as 
soon  as  possible. 

Letters  of  guarantee  are  on  He  tor  al 
packaging  materials/non-poultfy  sup- 
ples used  by  the  estaijiishment. 

Examine  to  ensure  no  visMe  toreign  ma- 
terial on/in  nco-poulry  supples  or 
packaging  materiais. 
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Section  VI 

Table  11. — Ingredient  Hazards  and 
Ingredient-Related  Hazards 

Use  of  Information 

This  section  contains  an  alphabetical 
list  of  ingredients  commonly  used  in 
making  meat  and  poultry  products.  For 
each  entry  you  will  find  the  name  of  the 
ingredient  in  the  first  colunm,  and  an 
"X"  in  the  next  three  columns  to  tell 
you  if  there  is  a  Biological  hazard  in 
colimin  2,  Chemical  hazard  in  column 


3,  or  Physical  hazard  in  column  4. 
Ciolumn  S  describes  the  hazard(s),  and 
the  last  column  lists  some  relevant 
controls  or  preventive  measures.  This 
table  should  be  used  in  conjunction 
with  the  list  of  ingredients  developed  by 
your  HACX3'  team  for  the  products 
produced  by  the  process  under 
consideration. 

The  HACCP  team  may  find  that  a 
particular  ingredient  does  not  present 
the  hazard  identified  in  these  tables. 
The  presence  or  absence  of  a  hazard  can 
be  influenced  by  the  ingredient  source 

Table  i  1.— Inisredient  Hazards 


and  company.  Also,  Ingredient 
Specifications,  provided  by  the  supplier 
to  the  establishment,  may  give  details 
on  the  material/ingredient  being  sold, 
including  statements  that  the  materials/ 
ingredients  are  food  grade  and  are  bee 
of  harmful  components.  For  example, 
the  ingredient  specifications  for  dried 
legumes  might  state  that  there  will  be 
fewer  than  5  small  rocks  or  stones  per 
10  pound  bag  and  that  no  harmlul 
pesticides  were  used  in  the  growing 
prtxxss. 


Examples  ot  ingrednnt 


Addiflers. 


Anticoagulants . 


Antitoaming  agents 


Batter/Breading 


Beef  (fresh,  frozen)  .... 


Binders/Extenders  ... 


Bleaching  aget<ts 


Btood  . 


Boneless  beef 


Descriptnn  of  bntogical,  chemkal,  or 
phyacal  hazard  lor  the  ingredient 


— toxkxitogical  eHects  if  limits  are  ex- 
ceeded. 


— toxkxjtogkal   eflect  il   limits  are  ex- 
ceeded. 


— toxKotogical   efled   H  Kmits  are   ex- 


— toxiootogtoal   elfed  if  (mils   are  ex- 
ceeded. 


— growth  ol  pattiogens  due  to 

storage  and  handing. 
— foreign  material 


—growth  of  paOiogens  due  to  improper 
storage  aiKl  handfing. 


— toreign  material  . 


—toxiootogkal  elfed  if  limits  exceeded 


—growth  of  pathogens  from   improper 
handing  and  storage. 


—growth  of  pathogens  due  to  improper 

lianding  and  storage. 
— toreign    partide    contamination,    e.g., 

metal  fragments  or  bone.    < 


Controls  or  preventive  measures 


—Ingredients  purchased  under  a  Leder 
ol  Guarantee. 

— tngradients  purdased  based  on  pro- 
ducer/provMar  ingredieni  specifications. 

— kigredenls  purdiased  under  a  Letter 
ol  Guarantee. 

—Ingredients  purchased  based  on  pro- 
ducer/provider ingredient  spedlcations. 

— Ingredients  purchased  under  a  Letter 
ol  Guarantee. 

—Ingredients  purchased  based  on 
producer/  provider  Ingredient  specifica- 
tions.' 

— Ingredems  purchased  under  a  Letter 
ol  Guarantee. 

—Ingredients  purchased  based  on  pro- 
ducer/provider ingredient  specifications. 

— Temperature  controls  lor  use 

— Ingredient  specirication  slieel  identify- 
ing the  required  parameters  the  ingre- 
dnntmust  meet. 

—Where  applicable,  ingredents  must  be 
pathogen-free. 

— Produd  temperature  most  tie  40  de- 
grees F  or  less  at  receiving. 

— Pnxlud  must  meet  establistmient  pur- 
chase spedtications. 

—Produd  must  be  produced  under  a 
HACCP  plan. 

— Ingredients  purchased  under  a  Letter 
ol  Guarantee. 

—Ingredients  purchased  based  on 
producer/  provider  ingredient  spedlica- 
tnns. 

— Ingredients  purchased  under  a  Letter 
ol  Guarantee 

—Ingredents  purdiased  based  on 
producer/  provkjer  ingredient  spedfica- 
tions. 

— Ingredieni  specification  sheet  identify- 
ing tt>e  required  parameters  ttw  ingre- 
dient must  meet. 

—Where  applcaMe,  ingredients  must  be 
pathogen-free. 
Moot  appropriate  temp. 

—Produd  temperature  must  be  40  de- 
grees F  or  less  at  receiving. 

—Produd  must  meet  establishment  pur- 
chase specifications. 

—Produd  must  be  produced  under  a 
HACCP  plan. 

—Visual  examinatton  ol  produd  for  tor- 
eign materiats. 
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rmiinilM  at  linjimiMii 


CootodpotMry . 


Cooladpak. 


Coionno 


tMtural). 


Coloring  aganis  (aitMcW)  . 
Cutfcigi 


Cwkig  accelerakifs . 


Dtir/  praduds . 


Eggt  or  egg  pnduds  . 


Emitaifymg  aganis  . 


Flavaring  agents 


Fnite  . 


Honey. 


Legumes  (Iky) . 


Table  1 1 .— (ngreoient  Hazaros— Continued 


OeeoUlon  o«  taiotogical,  cHemical.  or 
ptiyacal  hazard  lor  the  ingradtom 


—growth  o(  pathogens  due  to  improper 


— lorelgn    perUde    cantamkntion.    e.g.. 
metal  Iragments  or  bone  particles  in 


—growth  of  pathogens  due  to  improper 

handling  and  storage. 
— loreign    partiiie    oontamtnation,    e^.. 
in  honelesi  poutiy. 


— griMtfi  o(  palhogane  due  to  improper 

handkig  and  storage. 
— fcreign    paitlde    conlamtnaliuii.    e.g.. 

bone  partdee  in  boneJeas  poik. 


— Ttmioalogical  allact  il  imils  excMded 


— ToKicotoglcal  eflact  H  Imils  enceeded 


— Todoo  logical  effect  H  Nmils  exceeded 


— triKioologlcal  effect  il  Imits  are  ex- 


Confeols  or  pravenllM  measures 


— Receiving  temperature  01  product  must 
be  kozen  or  relngerated  at  40  degrees 
For  below. 
— Product  must  be  received  from  an  ap- 
proved stwier  who  produces  Itw 
product  under  a  HACCP  plan. 
—Visual  examinalion  ol  product  tor  lor- 
elgn  materials  upon  receipt 

— neoeiving  temperature  ol  product  must 
be  Irozen  or  refrigerated  at  40  degrees 
For  below. 

— FYodud  must  be  received  from  an  i^ 
proved  sivplar  who  produces  the 
product  under  a  HACCP  plan. 

—Product  must  be  orgenolepticaly  ac- 
oeptatjle  at  recelpl. 

— Receiving  temperatm  of  product  must 
be  frozen  or  refrigerated  at  40  degrees 
For  below. 

— ntMJuct  muet  t>e  rsosived  from  an  ^- 
proved  suppler  wtw  produces  the 
pnxJuci  under  a  HACCP  plan. 

—Product  must  be  organolepttcally  ao- 
oeplable  at  receipt 

— Ingredtants  pucliaaed  under  a  Letter 
ol  Guarantee. 

Ingredtonts  purchased  based  on  pro- 
ducerttirovider  Ingredtent  apedlications. 

— IngredMnts  purchased  under  a  Letter 
of  Guarantee. 

—Ingredients  purctnsed  based  on  pro- 
ducer/provider Ingredwnt  specillcations. 

— Ingredtants  purchased  under  a  Letter 
of  Guarantee. 

— Ingrednms  puichssed  based  on  pro- 
ducer/provider ingretient  spedlications. 

— Ingredtants  purchased  under  a  Letter 
of  Guarantee. 


—growth  of  pathogens  due  to  Improper 

handkig  aixl  storage, 
—tareign  material 


—growth  ol  pathogens  due  to  improper 

hancKng  and  storage. 
— toreign    particle    contaminatian.    e.g., 

shea  perlicles  in  broken  eggs. 


— iDxkxikigkal  effects  If  Vmits  exceeded 


— toxicologfcal  effects  if  imits  exceeded 


— contan*iation  from  agrfcultural  chemi- 
cals. 

—toreign  material 

— contamiiwtkK)  from  inherent  mkroorga- 
nisms. 

—toreign  panicle  oontaminatxx),  e.g.,  dkt 
Insect  parts. 

— torotgn    pertide    oonlaminalton.    a.g, 

.  rodcs. 


-Ingredtonis  purchased  based  on  pro- 
duear^irovBer  ingredtent  specifications. 

-Temperature  control. 

— Ingradnnt  spedficatnn  sheet  Mentify- 
Ing  the  required  parameters  the  Ingre- 
dient must  meet 

-Where  applicatiie,  Ingredtotits  must  be 
patlwgan-fiee. 

—Temperature  control. 

— Ingredent  spedfKation  sheet  kfentify- 
Ing  ttw  required  parameters  the  ingre- 
dtont  must  meet 

—Where  applicaMe,  ingredtonts  must  be 
pathogei>-frse. 

—Ingredients  purchased  under  a  Letter 
of  Guarantee. 

— Ingredtoils  purchased  based  on  pro- 
ducer^pravider  ingre(«ent  speciRcations. 
Ingredtonts  purchased  under  a  Letter 
ol  Guarantee. 

— Ingredients  purchased  based  on  pro- 
ducer/provider ingradtoit  apecHicalions. 

— Ingredtait  apeciUcalioii  sheet  identify- 
ing the  required  paiameters  the  Ingre- 
dtont  must  meet 

— Ingredtont  specificatkxi  sheet  kjendfy- 
Ing  the  required  parameters  the  it^ire- 
dient  must  meet. 

—Ingredient  specification  sheet  kJentify- 
kig  the  required  parameters  the  ingre- 
dtontmustmeet 
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Table  1 1 . — Ingredient  Hazards— Continued 


Exarnples  of  Kigredtont 


Mechanically  det)oned  product . 


Mold  inhibitors  . 
Mushrooms  


Nuts. 


Packaging  materials . 


Phosphates  . 


Poultry  (fresh,  Irozen)  . 


Peril  (fresh,  Irozen)  . 


Proleoiyiic  enzymes— Aspergilkn  oryzae, 
Aspeigilkis,  Flavusoryzae  group,  Bro- 
meNn,  Fidn,  F>apaln. 

Paitiaiy  defatted  products 


Seafood  (fresh,  frozen)  . 


SpKes/twrtje— Steriized,  Unsteriazed  . 


Sweeteners— Saccharin,  Citric  ackl.  Main 
ackj,  Monoisopropyl  citrate,  Pfnsphoric 
add,  Monoglyceride  citrate. 


Descriptton  of  bntogical,  chemwal,  or 
physKal  hazanj  for  ttie  ingredient 


—growth  of  pathogens  due  to  imprx)per 

handling  and  storage, 
—foreign    particle    contamination,    e.g., 

txme  partdes. 


— toxHX)logKal  effect  if  improper  amounts 
used. 

— contaminatwn  from  inherent  microorga- 
nisms. 

—contamination  from  agricultural  chemi- 
cals. 

—foreign  material 

— contamination  from  inherent  mnroorga- 
nisms. 

—contamination  ft<)m  agricultural  chemi- 
cals. 

—foreign  particle  contaminatnn,  e.g., 
broken  shells. 

— toxkxitogkal  effects  ._ -_ - 


— toxkxitogkal   efled  if  Imits  are  ex- 
ceeded. 


—growth  of  pathogens  due  to  improper 
handling  and  storage. 


—growth  of  pathogens  due  to  improper 
liandling  and  storage. 


Controls  or  preventive  measuree 


— loxipotogtoal 


effects  If  limits  exceeded 


—growth  of  pathogens  due  to  improper 

handing  and  storage, 
—foreign    partKie    contamination,    e.g., 

metal,  plastK. 


—growth  of  pathogens  due  to  improper 

hendling  and  storage. 
— environmental  contamination » 


— oontaminatton  from  mwroorganisms  in- 
herent to  ttie  ingredienL 

— contamination  from  agricultural  chemi- 
cals. 

—foreign  material 

— toxkx>k)gkal  effects  if  limits  exceeded 


— Prt>duct  temperature  must  tie  40  de- 
grees F  or  i^  at  receiving. 

— Product  must  meet  establishment  pur- 
chase spedfnatkxis. 

— Product  must  be  produced  under  a 
HACCP  plan. 

— kigredient  spedTicalion  sheet  identity- 
ing  ttie  required  parameters  the  ingre- 
dient must  meet. 

-ingredient  spedfication  sheet  identify- 
ing the  required  parameters  ttw  ingre- 
dient must  meet. 

—Where  applicabie,  ingredients  must  t>e 
pattwgen-free. 

— Inj^edient  specification  sheet  identify- 
ing the  required  parameters  ttw  injr*- 
dient  must  meet 


—Use  only  FDA  approved  packaging  ma- 
terials. 

—  Each  k>t  of  packaging  material  must 
be  accompanied  by  a  Letter  of  Guaran- 
tee in  wfiich  ttw  manulacturer  attests 
to  compliance  with  FDA  requiremenls. 

—Ingredients  purchased  under  a  Letter 
of  Guarantee. 

—Ingredients  purchased  based  on  pro- 
ducer/provider ingredient  specificatkxis. 

— ProdCid  temperature  must  be  40  de- 
grees F  or  less  at  receiving. 

— Produd  must  meet  estabishmem  pur- 
chase spedlicatibns. 

— Produd  must  be  produced  uixjer  a 
HACCP  plan. 

—Produd  temperature  must  be  40  de- 
grees F  or  less  at  receivkig. 

—Produd  must  meet  establishment  pur- 
chase spedficatxins. 

—Produd  must  be  produced  under  a 
HACCP  plan. 

—Ingredients  purchased  under  a  Letter 
of  Guarantee. 

—ingredients  purchased  based  on  pro- 
ducer/provMer  ingredient  specifications. 

—Produd  temperature  must  be  40  de- 
grees F  or  less  at  receivmg. 

— Produd  must  meet  estaWishmert  pur- 
chase speciricatnns. 

—Produd  must  be  produced  under  a 
HACCP  plan. 

— Produd  temperature  must  be  40  de- 
grees F  or  less  at  receiving. 

—Produd  must  meet  establishment  pur- 
chase specMcations. 

—Produd  must  be  produced  under  a 
HACCP  plan. 

— IngredienI  spedTication  sheet  identify- 
ing the  required  parameters  the  ingre- 
dient must  meet. 


—Ingredients  purchased  under  a  Letter 

of  Guarantee. 
—Ingredients  purchased  based  on  pro- 

ducer/pravkferingredienlspecilicalkins. 
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Table  1 1 .— iNOREDiafr  Hazards— Continued 


Examplas  a(  ingradtoni 


Tenderizing  agents 


VatieiynMals  . 


Dmeriplion  a(  biological,  chemical,  or 
pliyslcal  hazard  for  the  ingredtont 


iDiilaifcjglLMi  eHeds  it  limits  exceeded 


— granMh  ol  pathogens  due  to  improper 
handhig,  storage,  or  cleaning. 


— growOi  ol  palhogeta  due  to  Impraper 
handhig  and  storage. 

— canUmlnallon  kwn  agricullural  chemi- 
cals. 

— ioreign  maMal 


ConMIs  or  pravanHve  meaauraa 


— Ingredients  purchased  under  a  Letter 
ol  Guarantee. 

—Ingredients  purchased  based  on  pro- 
duoer/|)rovider  Ingredient  specHications. 

—Product  temperature  must  be  40  de- 
grees F  or  less  at  receiving. 

—Product  must  meet  establishment  pur- 
chase specifications. 

—Product  must  be  produced  under  a 
HACCPplan. 

— Ingredwnt  specification  sheet  identify- 
ing the  required  parameters  the  ingre- 
dtonlmustmeeL 


Section  VB 

Table  12. — Processing  Hazards  and 
Controls 

Use  of  Inbnuation 

This  section  contains  a  list  of 
processing  hazards  and  controls 


commonly  used  in  making  meat  and 
pouhiy  products.  They  are  listed  in 
alphabetical  order.  For  each  processing 
step,  shown  in  the  1st  column,  you  will 
find  an  "X"  in  the  next  three  columns 
to  tell  you  if  there  is  a  Biological  hazard 
in  colimm  2,  Chemical  hazard  in 
oblimm  3,  or  Physical  hazard  in  column 

Table  12.— Processing  Step  Hazards 


4.  Column  5  describes  the  hazanKs),  and 
the  last  column  lists  some  relevant 
controls  or  preventive  measures.  This 
table  should  be  used  in  conjimction 
with  the  process  flow  diagram 
developed  by  your  HACCP  team  for  the 
products  produced  during  the  process 
under  consideration. 


Processing  steps 

B 

c 

p 

Desoiplion  of  biological,  chemical,  or 
physical  hazards  for  the  process  step* 

Addlying  (also  see  PkMng.  BtMng) 

X 

- 

-- 

pH>4.6. 

—Shelf-stable  non-heat  treated  addHied 
product  must  oMain  a  pH  d  4.6  or 
lower. 

Aging  (Meals) 

X 

__ 



—groKilh/sunival  of  pathogens  from  Inap- 

—The temperature  of  the  aging  room  will 

propriate  storage  temperatures  and  ho- 

not  exceed  40  degrees  Fahrenheit. 

midNy  Qnadequale  product  water  adiy- 

—Product  temperature  does  not  exceed 

Ky  (a.)). 

40  degrees  Fahrenheit  throughout  the 

— growth  ol  pathogens  due  to  rise  In  the 

aging  process. 

pH  dus  to  development  o«  surface 

—The  aging  ptocass  win   not  exceed 

molds. 

seven  days. 

Bonina._.         

X 

_. 

._ 

— contaminaiicn  by  pathogens  in  product 

—Careful  employee  practices  to  make 

accumulations    (e.g.,    cutting    boanls, 

sure  that  there  is  no  contamination  of 

conveyor    bets,    utensils    and    other 

equipment). 

and  sanitized  immadutely  when  con- 

equipment/ulensis contaminated  with 

taminated  and  each  time  the  employee 

pathogens  when  cutting  through  a  non- 

leaves  the  worWng  station. 

apparent  lesion  (e.g.,  abscesses). 

—AH  hot  water  sanitizers  are  maintained 
at  180  degrees  Fahrenheit. 

— Processiig  room  temperatura  is  main- 
tained at  SO  degrees  Fahrenheil,  or  a 
midshilt  cleanup  is  performed  within 
five  hours  after  operations  hngin. 

—A  boneless  beef  re-inspection  proce- 
dure will  be  established  using  spect- 

Coofcig.  

X 

—growth  0*  pathogens  due  to  imprcper 

icalions  outlined  by  FStS. 
Cooked  pradud  wH  be  cooled  acconing 

temperatures. 

to  estabished  procedures. 

— gemwialion   ol   apoiB-lonning   patho- 

gens due  to  slow  chilling  (e.g.,  C 

pertnogeos). 

X 

__ 

-.. 

—survival  ol  pathogens  due  to  improper 

— TimeO'emperaluie    combinatians    are 

procedurae. 

adequate  to  destroy  the  pathogens  of 
concern. 
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Table  1  2.— Processing  Step  Hazards— Continued 


Processing  steps 


Drying  (Meat)  . 


FiMng. 


FomHjIflkon  , 


Freezing  (Meals) . 


Qrindng. 


Qrindkig. 


Handing  and  Inspecting  of  Empty  Con- 
tiinais  and  Packaging  Materials. 


Mechank»l  Separating 


Packaging  (also  see  ModHled  Atmosphere 
Packaging,  Vacuum  Packaging  Seam- 
ing, Sealing). 


Peeling  . 


Desoiplion  ol  btolagical,  chemical,  or 
physical  hazardater  the  process  steps 


—bacterial  growth  due  to  inadequate 
control  over  time,  temperature  and  hu- 
nUdky. 


— reoontaminatkNi  by  pathogens  in  prod- 
uct accumulations. 

—growth  ol  pathogens  due  to  tempera- 
ture abuse. 


— oontaminatkin  I 


— oontaminatnn  by  ampk>yee  handUng  ... 

— inconed  termulalkxi 

— oontaminabon  through  damaged  pack- 


— excessive  addition  ol  restricted 
ingredients/  additives  couM  be  toiic  to 
the  consumer. 

—survival  ol  parasites  due  to  impraper 
time/teniperatura  applkatkxi. 

—growth  of  pathogens  due  to  tempera- 

^ture  abuse. 

^-contaminatnn  by  empk)yee  handHng  ... 

— reoontamination  by  palliogens  in  prod- 
uct aecumutalkXB. 


Controls  or  preventive  measuras 


— oontaminalian  Iram  lubricanls  .....— 

—oontaminatnn  from  extraneous  m^enal 


— recontamlnainn  through  damaged  or 
sailed  containers/packaging  material. 


(^owth  of  pathogens  . 


— contamination    from    txxie. 


— oontaminatkin  from  extraneous  material 
—obntaminatkxi  from  pad<aging  material 
—oontaminatnn  through  damaged  con- 
tainers. 


—A  water  adMty  will  be  spedfiad  thai  in 
canjundion  with  other  barriers  will  iiv 
Mbk  growth  ol  patttogerac  microorga- 
niams  (e^}.,  tor  shai  stable  sausage 
A.  ol  0.91  and  a  pH  ol  4.6). 

— Product  wM  be  protected  Irom  comami- 
natkxi  during  the  fiMng  process,  and 
prtxkict  temperature/  time  wH  be  main- 
tained at  or  bek>w  the  maximum  deter- 
mined to  inhibit  growth  of  pathogenic 


—oontaminatkin  by  pathogens  in  proAict 

aocumulatians. 
— contaminatton  from  empkiyee  handhng 


— eontaminatno  fcom  hannful  extianeous 
material 


—No  kiiricants  or  other  chemtoal  oon- 

taminanls  wM  be  alowed  in  or  on  the 

product. 
— Carehil  emptoyee  practKes  used  at  al 

times  to  make  sure  that  there  Is  no 

contamination  of  product 
— Ingredent  pack^jes  wH  be  dean  and 

intact 
— kigreitenis  wa  be  added  to  product 

aoooiding    to    requirements    oiKlined 

9CR  §318.7. 
—Restricted  ingredienls  will  be  added  to 

product  according  to  requirements  oi«- 

Uned  in  the  9CFR  §317.8. 
— RapM  oooing  and  kaaiing. 


— CaraM  employee  pradtoes  Id  make 
sure  that  there  is  no  uonlaminalion  ol 
product 

— Produd  wS  not  be  slowed  to  accumu- 
late at  the  end  ol  the  grinder. 

—The  temperature  of  the  grinding  rooin 
wH  be  mainlained  at  SO  degrees  Fahr- 


— Food  grade  ktiricants  wHI  be  used  on 
areas  ol  the  inachirMry  wtwre  a  polen- 
IW  tor  produd  coritaminatkin  exists. 

— A«  boneless  produd  wW  be  re-in- 
spedad  before  being  kiaded  into  the 
grinder. 

— Packaging  materials  and  empty  oorv 
taners  win  b«  protected  from  oontami- 
natkin during  their  storage  and  han- 
dbig. 

—No  materials  or  containars  that  appew 
to  be  oontamkiBted  with  hazardous  tor- 
eign  material  wii  be  used. 

—Produd  hokfcig  and  coding  require- 
ments outlined  in  9CFR  318.18  win  be 


—The   finished   produd   wM   me*   the 

standards  outlined  in  9CFR  319.5  tor 
bone  particles  and  cakaum. 
— Ctosure  and/or  machine  spacHicattons 
suMdent  to  ensure  adequate  barrier 


—No  delectable  foreign  material  win  be 
altowed  m  or  on  the  produd  or  imme- 
diate produd  containers. 

—Careful  empkiyee  practKes  to  make 
sure  that  there  is  no  oootaminatior  of 
produd. 

—Produd  wH  nd  be  atowed  to  accumu- 
late in/on  peeling  equipment. 

— Peeling  equipment  win  tie  maintained 
In  a  proper  operating  condition.  No  for- 
eign material  in  the  finished  pro(k>d- 
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JtBUE  12.— Processinq  STEP  HAZARDS— Continued 


FtflMforfdng  . 


SNming. 


DMCriplion  at  bkikxMI.  chemical,  or 
ptiyateal  hazards  tor  the  process  step* 


nwtMvMwtkMi  iwough  damoQad  ooiv 


— (FOmttiot  pathogens  due  to  Ineppropri- 

ato   storage   conditlora   (temperature, 

humidity). 
—VtHMx  of  pattiogans  due  to  lamper*- 

turaatxiae. 
— ocntamlnattan    Inim    receiving   equt>^ 

mar<  (pump*,  hoaas). 

from     nofv4ood 


CorMrob  or  preventive  meaawas 


om  tiazardouB  aRlra- 
neous  material  (wood,  nais  tram  pal- 
late.  plaa«c  pieoas). 

— indaquaM  apiMcahin  of  achadulad 


— oontamination  &/  employee  hanftig  „ 
— oor^aminaHon  by  pathogens  in  product 


—Product  must  Iw  received  in  sound 
corMainers  and  at  temperatures  appro- 
priate lor  the  type  ol  product 


—Product  must  be  received  in  aound 
comaiueis  and  be  accompanied  by  a 
Miar  ol  guarantee  Inm  the  suppier  K 
such  letter  is  not  on  Me. 

—Product  must  be  received  in  sound 
oontainere  and  be  accompanied  by  a 
lalter  oi  guarantee  tram  the  supplier  if 
such  letter  is  not  on  He. 

—A  thermal  prooees  specMc  to  the  prod- 
uct, coMainer  type  and  size,  and  retort- 
ing system  muet  be  in  use.  The  initial 
pixiduct  temperature  and  any  critical 
•actors  specMed  lor  the  thermal  prao- 
ass  must  alao  be  oantn«ad.  Spadled 
mart  oome  up  precedures  vtH  be  tol- 


—gniMlh  due  to  Improper  temperatuBS 


liom  hazardous  exlra- 
neoue  materiel  tiioiigh  damaged  pack- 


— grawAol  pathogeia  due  to  impraper 
temperaturee. 


— CareM  employee  pracUcas  to  make 
aure  that  lliere  is  no  contamination  of 
product. 

—Room  temperature  of  staraoe  coolerB 
wH  not  eioeed  40  degreee  Fahrenheit. 

— CareM  employee  practicee  to  make 
sure  tiat  there  is  no  oontaminalion  ol 
product 

—Product  wM  not  be  shipped  unless  II  Is 
40  degrees  FshrentM*  or  lees. 

—Product  tvii  not  be  loaded  into  trans- 
port vehicles  it  the  traHsr  temperature 
exceeds  40  degrees  Fahrenheit. 

— Al  product  packages  mt  be  Intact  be- 
tore  shipping. 

— Al  transport  vehk:les  wii  be  dsaned 
a>ar  each  uae  and  betare  kwfng  of 
product 

— Thaalng  Room  temperature  wH  not  e«- 
oead  SO  degrees  Fahrenheit 
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Appendix  E— FSIS  Sample  CoUectian 
Guidelines  and  Procednie  for  laoUtioa 
and  Identificatiaa  of  Safanoaella  from 
Row  Meat  and  Pooltry  Pmducts 

/nfroduction 

This  sampling  protocol  has  been 
prepared  to  support  the  Pathogen 
Reduction/HACXP  Regulation.  FSIS  will 
be  conducting  a  Salmonella  testing 
program  in  support  of  this  regulation. 
The  regulation  does  not  require 
establishments  to  conduct  their  own 
testing  for  Salmonella.  However,  for 
those  who  choose  to  conduct  their  own 
Salmonella  testing  program,  the 
protocol  outlined  in  this  document 
provides  detailed  instruction  for  sample 
collection  and  analysis  that  are  the  same 
as  those  used  in  the  FSIS  Salmonella 
testing  program  for  raw  meat  and 
poultry  products. 

This  protocol  incorporates  the  use  of 
a  non-destructive  sampling  technique 
for  sample  collection  of  raw  beef  and 
swine  carcasses.  These  techniques  have 
been  evaluated  by  the  Agricultural 
Research  Service  and  have  been 
designed  to  give  comparable jesults  to 
the  FSIS  Nationwide  Microbiologicat 
Baseline  Data  Collection  Programs' 
excised  tissue  samples.  We  are 
continuing  to  improve  the  sponging 
techniques  and  welcome  comments. 
This  technique  will  be  closely 
monitored  during  the  first  year  of 
prevalence  phase  Salmonella  testing. 
Orcass  sampling  for  broiler  and  turkey 
carcasses  remain  the  nondestructive 
whole  bird  rinse  which  was  used  in  the 
Baseline  Programs.  Ground  product 
sampling  involves  collecting 
approximately  *^  pound  of  the  product. 

The  analytical  methods  se<^on  of  this 
protocol  deUils  the  cultural  procedures 
currently  in  use  by  FSIS/USDA  for  the 
examination  of  raw  meat  and  poultry 
products  for  Salmonella.  Any  screening 
method  under  consideration  for 
Salmonella  testing  must  meet  or  exceed 
the  following  performance 
characteristics:  sensitivity  =  297%, 
speciflcity  296%.  false-negative  rate  = 
3% .  {alse-positive  rate  ^% . 


Guidelines  for  Sample  Colkcton/ 
Microbiologists 

Pie-Sampling  Preparation 

Prior  to  collecting  samples,  the 
individual  designated  for  sample 
collection  should  compile  a  written 
establishment-s()eciric  sample  collection 
protocol  for  microbiological  analysis. 
This  protocol  should  include  a  check 
list  for  tasks  to  be  performed  prior  to 
sample  collection,  materials  needed  for 
sample  collection,  random  selection 
procedures,  where  the  samples  will  be 
analyzed  (on-site  versus  on-site),  and 
other  information  that  will  aid  the 
sample  collector.  Sampling  supplies, 
such  as  sterile  gloves,  sterile  sampling 
solutions,  hand  soap,  sanitizing 
solution,  etc..  as  well  as  specific 
materials  needed  for  sampling  different 
carcass  types  (i.e.,  specimen  sponges  in 
bags,  if  sampling  cattle  or  swine 
carcasses),  will  need  to  be  assembled. 
For  cattle  and  hog  carcass  sampling, 
a  template  will  be  needed  to  mark  off 
the  area  to  sample  (Figure  1).  The 
template  can  he  made  of  metal  or 
aluminum  foil,  brown  paper,  etc.  From 
a  sheet  larger  than  the  area  to  bo 
sampled,  cut  out  a  10  cm  (3.94  inches) 
X  10  cm  square  for  sampling  cattle  or  a 
6  cm  X 10  cm  rectangle  for  swine  carcass 
sampUng.  If  a  reusable  metal  template  is 
u^d,  it  will  need  to  be  sanitized  with 
an  approved  sanitizing  solution  (e.g. 
hypochlorite  (bleach)  solution  or 
alcohol).  However,  the  template  needs 
to  be  dry  before  placing  it  on  the 
carcass.  Aluminum  foil  or  paper 
templates  can  be  used  once  and 
discarded.  The  foil  for  the  template 
should  be  stored  in  a  maimer  to  prevent 
contamination.  Since  the  area  enclosed 
by  the  template  will  be  sampled,  take 
care  not  to  touch  this  area  with  anything 
other  than  the  sampling  sponge.  Using 
dirty  or  contaminated  material  may  load 
to  erroneous  results.  If  an  autoclave  is 
available,  paper  or  aluminiun  foil 
templates  can  be  wrapped  in 
autixdavable  paper  and  sterilized. 

The  sterile  sampling  solution. 
Buffered  Peptone  Water  (BPW).  can  be 
stored  at  room  temperature.  However,  at 
least  one  day  prior  to  sample  collection, 
check  solutions  for  absence  of 
cloudiness  and/or  turbidity  and  place 
the  number  of  containers  of  sampUng 
solution  (BPW)  that  will  be  needed  for 
the  next  day's  sampling  in  the 
refrigerator.  DO  NOT  use  solutions  that 
are  cloudy,  turbid,  or  contain  particulate 
matter. 

To  obtain  the  most  accurate  results, 
samples  should  be  analyzed  as  soon 
after  collection  as  possible.  However,  if 
samples  must  be  transported  to  an  off- 
site  laboratory,  the  samples  need  to  be 
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maintained  at  refrigenition  temperatures 

until  transport,  then  shipped 
refrigerated  via  an  overnight  delivery 
service  to  the  laboratory  performing  the 
analysis.  Samples  analynd  off-site  must 
be  picked  up  by  the  overnight  courier 
the  SAME  calendar  day  the  sample  is 
collected.  The  sample  must  arrive  at  the 
laborslory  no  later  than  the  day  after  the 
sample  Is  collected.  Samples  shipped  to 
an  outside  laboratory  must  be  analyzed 
no  later  than  the  day  affer  collection. 
The  following  section  gives  information 
on  shipping  containers  and  transporting 
samples  to  off-site  facilities. 

Shipping  Containers  and  Cookmt  Packs 

It  is  important  that  samples  fit  easily 
into  the  flipping  so  that  tlie  sample 
bags  do  not  break. 

Correct  use  of  llie  refrigerant  gel-ice 
packs  and  proper  packing  of  the 
shipping  container  are  necessary  so  that 
samples  arrive  at  the  laboratory  at  an 
acceptable  temperature.  Frozen  samples 
or  samples  which  are  too  warm  are  not 
considered  valid  and  must  not  be 
analyzed.  Some  bacteria  may  be 
damaged  by  temperatures  that  are  too 
cold.  Temperatures  tliat  are  too  warm 
can  allow  bacteria  to  reproduce. 
Maintaining  samples  at  improper 
temperatures  may  cause  inaccurate 
sample  results. 

The  sample  should  be  kept 
refrigerated.  NOT  FROZEN,  in  the 
shipping  container  prior  to  pickup  by 
the  couriat.  The  shipping  container, 
itself,  should  not  be  used  as  a 
refrigerator.  However,  multiple  samples 
(if  nmded)  for  that  day  may  be  stored 
in  the  open  shipping  container  in  the 
cooler  or  refrigerator. 

Random  Selection  of  Carcasses  or 
Ground  Product  for  SampiUng 

Samples  are  tor  be  taken  randomly. 
There  are  different  methods  of  selecting 
the  specific  carcass  for  sampling  that 
could  tie  used  but  all  require  the  use  of 
random  numbers.  Methods  could 
include:  using  random  number  tables, 
drawing  cards,  using  calculator-  or 
computer-generated  random  numbers, 
etc  When  selecting  the  random 
numbers,  use  the  method(s)  currently  in 
use  at  the  establishment  for  other 
sampling  programs,  if  other  programs 
are  currently  underway. 

The  carcass  or  ground  product  for 
sampling  must  be  selected  at  random 
from  all  eligible  carcasses.  If  multiple 
lines  exist,  randomly  select  the  line  for 
sample  collection  for  that  interval. 
Repeat  the  random  selection  process  for 
the  next  sampling  interval.  Each  line 
should  have  an  equal  chance  of  t>eii\g 
selected  at  each  sampling  interval. 


Cattle  Carcass  Selection 

The  half-carcasaes  eligible  for 
sampling  should  be  selected  from  those 
in  the  cooler  12  or  more  hours  after 
slaughter.  Both  the  "leading"  and 
"trailing"  sides  of  a  carcass  should  have 
an  equal  chance  of  being  selected. 
NOTE:  If  more  than  one  shift  is 
operating  at  the  plant,  the  sample  can  be 
taken  on  any  shift,  provided  the 
following  requirements  are  met: 

Selection  of  TIME:  Determine  the 
time*  that  carx^asses  chilled  for  12  or 
more  hours  will  be  on  hand.  Then 
randomly  select  a  time  for  collecting 
samples.  If  samples  are  shipped  off-site, 
then  take  into  account  that  the  delivery 
service  may  have  limitations  on  pickup 
times. 

Selection  of  COOLER  SITE:  Select  a 
safe  and  accessible  site  in  the  cooler  for 
random  selection  of  the  half-carcass. 
This  site  may  be  located  at  the  transfiar 
chain,  grading  chain,  or  a  rail  that 
contains  carcasses  that  have  been 
chilled  12  hours  or  more. 

Selection  of  HALF-CARCASS:  At  the 
random  time  selected,  identify  a  half- 
carcass  (selected  by  your  random 
number  method)  Ciom  the 
predetermined  point  along  the  chain 
(selected  cooler  site)  and  then  count 
back  five  (5)  half-carcasses  and  select 
the  next  half-ca;cass  (carcass)  for 
sampling.  The  reason  for  countiiig  beck 
five  half-carcasses  is  to  avoid  any 
possible  bias  diuing  selection. 

Swine  Carcass  Selection 

The  carcasses  eligible  for  sampling 
should  be  selected  from  those  in  the 
cooler  12  or  more  hours  after  slaughter. 
Every  carcass  should  have  an  equal 
chance  of  being  selected. 

No**:  If  mora  than  one  siiift  is  oparating  at 
the  plant,  tiie  sample  can  be  taken  on  any 
shift,  provided  the  tDllowing  requinmenti 
are  met: 

Selection  of  TIME:  Determine  the 
times  that  carcasses  chilled  for  12  or 
more  hours  will  be  on  hand.  Then 
randomly  select  a  time  for  collecting 
samples.  If  samples  are  shipped  off-site, 
then  take  into  account  that  the  delivery 
service  may  have  limitations  on  pickup 
times. 

Selection  of  COOLER  SITE:  Select  a 
safe  and  accessible  site  in  the  cooler  for 
random  selection  of  the  carcass.  This 
site  may  be  located  at  the  transfer  chain, 
or  a  rail  that  contains  carcasses  that 
have  been  chilled  12  hours  or  more.  If 
there  are  multiple  sites  of  the  same 
kind,  select  one  at  random. 

Selection  of  CARCASS:  At  the 
random  time  selected,  identify  a  carcass 
(selected  by  your  random  number 
method)  from  the  predetermined  point 


along  the  chain  and  then  count  beck  five 
(5)  carcasses  and  select  the  next  carcass 
for  sampling.  The  reason  for  counting 
back  five  carcasses  is  to  avoid  any 
possible  bias  during  selection. 

Poultry  Carcass  Selection 

The  poultry  can:a8ses  will  be  selected 
at  random  alter  chilling,  at  the  end  of 
the  drip  line  or  last  readily  accessible 
point  prior  to  packing/cut-up.  A 
WHOLE  carcass  is  required,  that  is.  one 
that  has  not  been  trimmed. 

Note;  If  more  than  one  shift  is  operating  at 
the  plant,  the  sample  can  bo  token  on  any 
shift,  provided  tiie  following  loquiienienta 
are  mat: 

Selection  of  TIME:  Determine  the 
times  that  chilled  carcasses  will  be  on 
hand,  then  randomly  select  a  time  for 
collecting  samples.  If  samples  are 
shipped  off-site,  then  lake  into  aooount 
that  the  delivery  service  may  have 
limitations  on  pickup  times. 

Selection  of  CHILLER:  If  more  than 
one  chiller  system  is  in  operation  at  the 
time  of  sample  collection,  the  chill  tank 
from  which  the  sample  is  selected  must 
be  randomly  selected. 

Selection  of  POULTRY  CARCASS:  At 
the  random  time,  identify  a  carcass 
(selected  by  your  random  numtier 
method]  from  the  predetermined  point, 
and  then  count  txck  five  (S)  carcasses 
and  select  the  next  carcass  for  sampling. 
Exception:  If  the  fifth  carcass  is  not  a 
WH(3lE  (untrimmed)  bird,  count  back 
an  additional  five  carcasses  for  sample 
selection.  Itemember:  Each  carcass  must 
have  an  equal  chance  of  being  selected. 
The  reason  for  counting  beck  five 
carcasses  is  to  avoid  any  possible  bias 
during  selection. 

Raw  Ground  Product  Selection  (Beef, 
Pork.  Chicken,  Turkey) 

Raw  ground  product  samples  will  be 
randomly  selected  and  collected  after 
the  grinding  process  and,  if  possible 
before  any  addition  of  spices  or 
seasonings,  but  prior  to  final  packaging. 

Nsto:  If  more  tlian  one  shift  is  operating  at 
the  plant,  the  sample  can  tie  taken  on  any 
shift,  provided  the  following  lequiremants 
are  met: 

Selection  of  TIME:  Determine  the 
times  that  raw  ground  product  will  be 
produced,  then  randomly  select  a  time 
for  collecting  samples.  Take  into 
account  that  the  overnight  delivery 
service  may  have  limitations  on  pickup 
times,  for  determining  sample  collection 
time. 

Selection  of  GRINDER:  If  more  than 
one  grinder  is  in  operation  at  the  time 
of  sample  collection,  the  grinder  from 
which  the  sample  is  selected  must  be 
randomly  selected. 
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Aseptic  Techniques/Sampling 

Extraneous  organisms  from  the 
enviroiunent,  hands,  clothing,  sample 
containers,  sampling  devices,  etc.,  may 
lead  to  erroneous  analytical  resiUts. 
Stringent  requirements  for 
microbiological  analysis  are  necessary, 
therefore,  use  of  aseptic  sampling 
techniques  and  clean  sanitized 
equipment  and  supplies  are  of  utmost 
importance.  The  following  information 
gives  general  techniques  for  aseptic 
techniques  that  are  routinely  used 
during  sample  collection  for 
microbiological  analysis. 

There  should  be  an  area  designated 
for  preparing  samples,  etc.  A  stainless 
steel,  wheeled  cart  or  table  would  be 
useful  during  sampling.  A  small  tote  or 
caddy  could  he  could  be  easily 
transported  to  the  location  of  sampling 
and  used  for  carrying  supplies, 
supporting  sample  bags  when  adding 
sterile  solutions  to  sample  bags,  etc. 
Sterile  gloves  should  oe  used  for 
collecting  samples.  The  only  items 
which  may  contact  the  external  surface 
of  the  glove  are  the  exposed  sample 
being  collected  and/or  the  sterile  sample 
utensil  (specimen  sponge).  Keep  in 
mind  that  the  outside  surfaces  of  the 
sample  container  are  not  sterile.  Do  not 
handle  the  inside  surface  of  the  sterile 
sample  containers.  Do  not  touch 
anything  else.  The  following  procedure 
for  putting  on  sterile  gloves  can  be 
followed  when  collecting  samples: 

(a)  Peel  open  the  package  of  sterile 
gloves  from  the  top  without 
contaminating  (touching,  breathing  on, 
contacting,  etc.)  the  exterior  of  the 
gloves. 

(b)  Remove  a  glove  by  grasping  it  from 
the  wrist-side  opening  iimer  surface 
which  is  folded.  Avoid  any  contact  with 
the  outer  siu'fsce  of  the  glove.  Insert  the 
washed  and  sanitized  hand  into  the 
glove,  taking  care  not  to  ptmcture  the 
glove  or  touch  the  outside  surface  of  the 
glove. 

(c)  Next,  follow  the  same  procedure 
for  the  hand  you  will  use  to  physically 
handle  the  sample,  using  care  not  to 
contaminate  the  outer  sijirface  of  the 
glove, 

(d)  If  at  any  lime  you  are  concerned 
that  a  glove  may  be  contaminated, 
discard  it  and  begin  again  with  Step  (a) 
above. 

Preparation  for  Sample  Collection 

Prior  to  collecting  samples,  review 
steps  for  sample  collection,  random 
selection  procedure,  etc. 

At  least  one  or  more  days  prior  to 
sample  collection,  check  sampling 
solution  (BPW)  for  cloudiness/turbidity 
and  refrigerate  if  not  cloudy  or  turbid. 


If  shipping  samples  to  off-site  focility, 
place  coolant  packs  in  freezer  then  pre- 
chill  open  shipping  in  cooler/ 
refrigerator. 

On  the  day  of  sampling,  gather  all 
sample  collection  bags,  sterile  gloves, 
sanilizer.  hand  soap,  sterile  solutions  for 
sampling,  and  specific  materials  listed 
under  the  Materials  section  of  the 
sample  collection  section  for  the  type  of 
carcass  to  be  sampled. 

Label  the  sample  bags  before  starting 
sampling  procedure.  Use  permanent 
ink.  If  you  are  using  paper  labels,  it  is 
important  that  the  label  be  applied  to 
the  bag  at  normal  room  temperature;  it 
will  not  stick  if  applied  in  the  cooler. 

Outer  clothing  (frocks,  gloves,  head 
gear,  etc)  worn  in  other  areas  of  the 
plant  should  be  removed  before  entering 
the  sampling  area  or  preparing  to  collect 
samples.  Replace  outer  clothing 
removed  earlier  with  clean  garments 
(i.e.  laboratory  coat)  that  have  not  been 
directly  exposed  to  areas  of  the  plant 
outside  of  the  sampling  area. 

Sanitize  the  sample  work  area 
surfaces  by  wiping  with  a  clean 
disposable  cloth  or  paper  towel  dipped 
in  a  freshly  prepared  500  ppm  sodium 
hypochlorite  solution  (0.05%  sodium 
hypochlorite)  or  other  approved 
sanilizer  which  provides  an  equivalent 
available  chlorine  concentration.  The 
sample  work  area  surfaces  must  be  free 
of  standing  liquid  before  sample 
supplies  and/or  product  containere  are 
placed  on  them. 

Before  sampling,  thoroughly  wash 
and  scrub  hands  to  the  raid-forearm. 
Use  antibacterial  hand  soap.  If  available, 
this  should  include  a  sanilizer  at  SO 
ppm  equivalence  available  chlorine.  Dry 
the  hands  using  disposable  paper 
towels. 

Specific  Sample  Cijilection  Procedures 
Raw  Ground  Product 
Materials 

1.  2  sterile  ziplock-type  or  stomacher 
iMgs  or  eouivalent. 

2.  Sterile  gloves. 

3.  Plastic  cable-tie- wrap  or  thick 
rubber  band  for  securing  bag. 

Collection 

Ensure  that  all  supplies  are  on  hand 
and  readily  available.  Use  the 
predetermined  random  selection 
procedure  to  select  sample.  Samples  of 
raw  ground  product  will  be  collected 
after  the  grinding  process,  and,  if 
possible,  before  the  addition  of  any 
spices  or  seasonings,  but  prior  to  final 
packaging. 

1.  Put  on  sterile  gloves. 

2.  Aseptically  collect  approximately 
'/z  poimd  of  ground  product,  if  possible. 


before  the  addition  of  any  spices  or 
seasonings,  but  just  prior  to  final 
packaging.  (Sample  will  be  about  the 
size  of  an  orange.)  Use  the  sterile 
sampling  bag,  taking  care  not  to 
contaminate  the  inside  of  the  bag  with 
your  gloved  hand. 

3.  Close  the  bag  tightly  by  twisting  the 
top  and  securing  it  with  the  plastic 
cable-tie-wrap  or  rubber  band  or 
securely  closing  the  ziplock-ljjie  bag. 

4.  Place  bagged  sample  inside  a 
second  bag  and  close  the  outer  bag 
tightly. 

5.  (a)  If  samples  are  to  be  analyzed  at 
an  ON-SITE  LABORATORY,  b^n 
sample  preparation  for  analysis. 

(b)  If  samples  are  to  be  analyzed  at  an 
OUTSIDE  (OFF-SITE)  LABORATORY, 
follow  the  procedure  in  the  Sample 
Shipment  section. 

C:attle  Surface  Sample  Collection 
Procedure 

Materials 

1.  Sterile  specimen  sponge  in  sterile 

Whiri-Pak"  beg  or  equivalent 
2. 10  ml  sterile  Buffered  Peptone  Water 

(BPW) 

3.  Sterile  ziplock-type  or  stomacher  bag 

4.  Template  for  a  100  cm'  sampling  area 

5.  Sterile  gloves 

6.  Wheeled  ladder,  sampling  platform, 

or  step  ladder 

7.  Sanitizing  solution 

8.  Small  tote  or  caddy  for  carrying 

supplies 

Collection 

A  sterile,  moistened  sampling  sponge 
(which  usually  come  pre-packaged  in  a 
sterile  bag)  will  be  used  to  sample  all 
three  sites  on  the  swine  carcass  (ham, 
)>elly,  and  jowls — see  Figure  3).  It  is 
important  to  swab  the  sampling  areas  in 
the  order  of  least  to  most  contaminated 
to  avoid  spreading  any  contamination 
on  the  carcass.  Therefore,  swab 
sampling  areas  in  the  sequence 
Indicated  in  this  protocol.  Use 
predetermined  random  selection 
procedures  for  selecting  carcass  to  be 
sampled.  Remember:  samples  will  be 
collected  from  carcasses  in  the  cooler  12 
hours  or  more  after  slaughter. 
Nondestructive  surface  sampling  will  be 
conducted  as  follows: 

1.  Ensure  that  all  bags  have  been  pre- 
labeled  and  all  supplies  are  on  hand, 
including  the  sampling  template.  (An 
assistant  may  be  helpful  during  the 
sampling  process.) 

2.  Position  the  wheeled  ladder, 
sampling  platform,  or  step  ladder  near 
the  carcass  so  the  rump  sample  area 
(Figure  2)  is  within  easy  reach  from  the 
ladder. 

3.  IF  a  reusable  template  is  used,  have 
the  assistant  immerse  the  sampling 
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template  in  a  sanitizing  solution  for  at 
least  1-2  minutes.  Just  prior  to  taking 
tlie  first  uniple  on  the  carcass,  have  tbe 
assistant  put  on  a  pair  of  gloves  (taking 
care  not  to  contaminate  the  outer 
surfece  of  the  glove  with  fingers)  and 
retrieve  the  sampling  template  (rom  the 
sanitizing  solution.  Shake  excess 
solution  from  utensil,  then  protect  the 
portion  of  the  template  that  will  contact 
the  carcass  from  contamination. 

4.  Locate  the  flank,  rump,  and  brisket 
aampUjig  sites  using  illustrations  and 
dinctiaaa  in  Figure  2  (cattle  carcass 
sampling  locations). 

5.  To  hydrate  the  sponge,  open  the 
sponge  b^  Remove  cap  from  sterile 
BPW  bottle,  being  carehil  not  to  touch 
the  bottle  opening.  Carefully  pour  the 
contenu  of  the  sterile  BPW  bottle  (10 
ml)  into  the  sponge  bag  to  moisten  the 
sponge. 

6.  Close  the  top  of  the  bag.  Use  hand 
presF*!ra  from  the  outside  of  the  beg  and 
carefully  massage  the  sponge  until  it  is 
FULLY  HYDRATED  (moistened). 

7.  With  the  bag  still  closed,  carefully 
push  the  moistened  sponge  to  the  upper 
portion  of  the  bag  orienting  one  narrow 
tfnd  of  the  sponge  up  toward  the 
opening  of  the  bag.  Do  NOT  open  the 
bag  or  touch  the  sponge  with  your 
fingers. 

8.  Open  the  beg  containing  the 
sponge,  being  careful  not  to  touch  the 
inner  surface  of  the  bag  with  your 
fingers.  The  wire  closure  at  the  top  of 
the  bag  should  keep  the  bag  open.  Set 
bag  aside. 

9.  Put  on  sterile  gloves. 

10.  Carefully  remove  the  moistened 
sponge  firom  the  bag  with  your  sampling 
hand.  Take  care  to  avoid  touching  the 
surfaces  of  the  sampling  sponge. 

11.  With  the  other  hsind,  retrieve  the 
template  by  the  outer  edge  taking  care 
to  avoid  contaminating  the  inner  edges 
of  the  sampling  area  of  the  template. 

12.  Locate  the  flank  sampling  area 
(Figure  2)  and  place  template  over  this 

location. 

13.  Hold  the  template  in  place  with 
one  gloved  hand.  Take  care  not  to 
contaminate  the  enclosed  sampling  area 
with  your  hands. 

14.  With  the  other  band,  wipe  the 
sponge  over  the  entire  enclosed  area  (10 
cmxio  cm)  for  the  sample  for  a  total  of 
approximately  10  limes  in  the  vertical 
and  10  times  in  the  horizontal 
directions.  The  pressure  for  swabbing 
would  be  as  if  you  were  removing  dried 
blood  from  the  carcass.  However,  the 
pressure  should  not  be  loo  hard  as  to 
crumble  or  destroy  the  sponge.  (Note: 
The  template  may  need  to  be  "rolled" 
from  side  to  side  during  swabbing  since 
the  surface  of  the  carcass  is  not  flat.  This 


ensures  that  the  100  cm'  area  is 
enclosed  while  swabbing.) 

15.  Repeat  steps  13-15  for  the  brisket 
area,  using  tbe  SAME  side  or  surface  of 
the  sponge  used  to  swab  the  flank 
sampling  area. 

16.  After  swabbing  the  brisket  area, 
transfer  the  template  to  the  same  hand 
holding  the  sponge.  Do  not  contaminate 
the  inner  edges  of  the  sampling  area  of 
the  template. 

17.  Climb  the  ladder  or  platform, 
holding  onto  the  handrail  with  the  hand 
NOT  used  to  perform  swabbing.  Once  at 
a  convenient  and  safe  height  for 
sampling  the  rump,  transfer  template 
back  to  "climbing"  hand  (hand  uaed  to 
hold  onto  the  rail  while  climbing  the 
ladder),  taking  care  not  to  contaminate 
the  inner  edges  of  the  sampling  area  of 
the  template.  Avoid  contanunating  your 
sampliiig  hand.- 

18.  Rc^peat  ateps  13-15  for  the  rump 
area,  using  the  "clean"  surface  or  aide 
(the  side  that  was  NOT  previously  used 
to  swab  the  flank/brisket  areas). 

19.  After  swabbing  the  rump  area, 
carefully  place  the  sponge  back  in  the 
sample  bag,  taking  care  not  to  touch  the 
outside  of  the  sponge  to  tbe  outside  of 
the  sample  bag. 

20.  While  holding  the  handrail,  climb 
down  bom  the  ladder. 

21.  Expel  excess  air  and  fold  the  top 
edge  of  the  bag  containing  the  sponge  3 
or  4  times  to  close.  Secure  the  bag  by 
folding  the  attached  wire  tie  beck 
against  the  beg. 

22.  (a)  If  samples  are  to  be  analyzed 
at  an  ON-SITE  LABCHIATORY,  begin 
sample  preparation  (ANALYTICAL 
METHODS  section) 

(b)  If  samples  are  to  be  analyzed  at  an 
OUTSIDE  (OFF-SITE)  LABORATORY, 
follow  procedure  in  the  Sample 
Shipment  section. 

Swine  Surface  Sample  Collection 
Procedure 

MatericUt 

1.  Sterile  specimen  sponge  in  sterile 
Whirl-Pak"  bag  or  equivalent 

2. 10  ml  sterile  Buffered  Peptone  Water 
(BPW) 

3.  Sterile  Ziplock-type  or  stomacher  bag 

4.  Template  for  a  100  cm'  sampling  area 

5.  Sterile  gloves 

6.  Wheeled  ladder,  sampling  platform, 

or  stop  ladder 

7.  Sanitizing  solution 

8.  Small  tote  or  caddy  for  carrying 

supplies 

Collection 

Read  the  sections  under  Pre-sampling 
Preparation  and  Preparation  for  Sample 
Collection  before  beginning  the 
sampling  procedure.  A  sterile, 


moistened  sampling  sponge  (which 
usually  come  pre-packaged  in  a  sterile 
bag)  will  be  used  to  sample  all  three 
sites  on  the  swine  carcass  (ham,  belly, 
and  jowls — see  Figure  3).  It  is  important 
to  swab  the  sampling  areas  in  the  order 
of  least  to  most  contaminated  to  avoid 
spreading  any  contamination  on  the 
carcass.  Therefore,  swab  sampling  areas 
in  the  sequence  indicated  in  this 
protocol.  Use  predetermined  random 
selection  procbdures  for  selecting 
canass  to  be  sampled.  Remember: 
samples  will  be  collected  from  carcasses 
in  the  cooler  12  hours  or  more  after 
slaughter. 

Nondestructive  surface  sampling  will 
be  conducted  as  follows: 

1.  Ensure  that  all  suppliea  are  on 
hand.  (An  assistant  may  be  helpfiil 
during  the  sampling  process.) 

2.  Position  the  wheeled  ladder, 
sampling  platform,  or  step  ladder  near 
the  carcass  so  the  ham  sample  area 
(Figure  3)  is  within  easy  reach  from  tbe 
Udder. 

3.  Immerse  the  sampling  template  in 
a  sanitizing  solution  for  at  least  1-2 
minutes.  )ust  prior  to  swabbing  the  first 
sampling  site  on  the  carcass  (step  1), 
retrieve  the  sampling  template  from  the 
hypochlorite  sanitizing  solution.  Shake 
excess  solution  from  utensil,  then 
protect  the  portion  of  the  template 
(especially  the  inner  edges  of  tbe 
sampling  area)  that  will  contact  the 
carcass  from  contamination. 

4.  Locate  the  "belly",  ham,  and  jowl 
sampling  sites  using  illustrations  and 
directions  in  Figure  3  (swine  carcass 
sampling  locations). 

5.  Open  the  sponge  bag  by  holding  the 
bag  at  one  comer  by  the  wire  closure 
(which  is  usually  colored  yellow)  then 
tear  off  the  clear,  perforated  strip  at  the 
top  of  the  bag.  (Do  not  remove  or  tear 
off  the  wire  closures).  Next,  pull  apart 
the  two  small  white  tabs  oa  either  side 
of  the  bag  to  open  the  mouth  of  the  bag. 

8.  Remove  cap  from  sterile  BPW  tuM, 
being  careful  not  to  touch  the  bottle 
opening.  Carefully  pour  the  entire 
contents  of  the  BPW  bottle  (10  ml)  into 
the  sponge  bag  to  moisten  the  sponge. 

7.  Close  the  top  of  the  bag  by  pressing 
the  wire  closiues  together.  Use  hand 
pressure  from  the  outside  of  the  bag  and 
carefully  massage  the  sponge  until  it  is 
FULLY  HYDRATED  (moistened). 

8.  With  the  bag  still  closed,  carefully 
push  the  moistened  sponge  to  the  upper 
portion  of  the  bag  positioning  one 
narrow  end  of  the  sponge  up  toward  the 
opening  of  the  bag.  The  whole  sponge 
should  still  be  inside  the  bag. 

9.  Open  the  top  of  the  bag  containing 
the  sponge,  being  carefiil  not  to  touch 
the  inner  surface  of  the  bag  %vith  your 
fingers.  The  wire  cloatue  at  the  lop  of 
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the  bag  should  keep  the  bag  open.  Set 
bag  aside. 

10.  Put  on  a  pair  of  sterile  gloves. 

11.  Carefully  remove  the  moistened 
sponge  from  the  bag  with  your  sampling 
hand.  Take  care  not  to  touch  the 
surfaces  of  the  sampling  sponge 
intended  for  sampling  with  sterile  glove. 

12.  With  the  other  Rand,  retrieve  the 
template  by  the  outer  edge,  taking  care 
not  to  contaminate  the  inner  edges  of 
the  sampling  area  of  the  template. 

13.  Locate  the  "belly"  sampling  area 
(Figure  2)  and  place  the  template  over 
this  location. 

14.  Hold  the  template  in  place  with 
one  gloved  hand  (Remember,  only  the 
sponge  should  touch  the  sampling  area. 
Take  care  not  to  contaminate  this  area 
with  your  hands). 

15.  With  the  other  band,  wipe  the 
sponge  over  the  entire  enclosed  area  (10 
cm  X  10  cm)  for  the  sample  for  a  total 

of  approximately  10  times  in  the  vertical 
and  10  times  in  tbe  horizontal 
directions.  The  pressure  for  swabbing 
would  be  as  if  you  were  removing  dried 
blood  from  the  carcass.  However,  the 
pressure  should  not  be  too  hard  as  to 
cnmible  or  destroy  the  sponge.  (Note: 
The  template  may  need  to  be  "rolled" 
from  side  to  side  during  swabbing  since 
the  surface  of  the  carcass  is  not  flat.  This 
ensures  that  the  100  cm^  area  is 
enclosed  while  swabbing.) 

16.  After  swabbing  the  "belly"  area, 
transfer  the  template  to  the  same  hand 
that  is  holding  the  sponge.  Do  not 
contaminate  the  inner  edges  of  the 
sampling  area  of  the  template. 

17.  Climb  the  ladder  or  platform, 
holding  onto  the  handrail  with  the  band 
not  used  for  sampling.  Once  at  a 
convenient  and  safe  height  for  sampling 
tbe  ham,  transfer  template  back  to  the 
"climbing"  hand  (hand  used  to  hold 
onto  the  rail  while  climbing  the  ladder), 
taking  care  not  to  contaminate  the  inner 
edges  of  the  template.  Avoid 
contaminating  your  sampling  hand. 

18.  Repeat  steps  13-15  for  the  ham 
sampling  area,  using  the  SAME  surface 
of  the  sponge  used  to  swab  the  "belly" 
area. 

19.  After  swabbing  the  ham  area, 
carefully  place  the  tempUite  back  to  the 
same  hand  that  is  holding  the  sponge. 
Do  not  contaminate  the  iimer  edges  of 
the  sampling  area  of  the  template. 

20.  While  holding  the  handrail  with 
the  hand  not  used  for  sampling,  climb 
down  bom  the  ladder. 

21.  Transfer  the  template  back  to  the 
"climbing"  hand  (hand  used  to  hold 
onto  the  rail  while  descending  the 
ladder),  taking  care  not  to  contaminate 
the  inner  edges  of  the  template. 

22.  Repeat  steps  13-15  for  the  the 
jowl  area,  using  the  "clean"  surface  or 


side  (the  side  that  was  NOT  previously 
used  to  swab  tbe  "belly"/ham  areas). 

23.  After  swabbing  the  jowl  area, 
carefully  place  the  sponge  back  into  the 
sponge  bag.  Do  not  touch  the  surface  of 
the  sponge  to  the  outside  of  the  sponge 
beg. 

24.  Press  wire  closiues  on  the  sponge 
bag  together,  expel  the  excess  air,  then 
fold  over  the  top  of  the  bag  3  or  4  limes. 
Close  the  bag  with  attached  wire  by 
bending  the  wire  tie  back  against  the  bag 
to  secure  it. 

25.  (a)  If  samples  are  to  be  analyzed 
at  an  ON-SITE  LABORATORY,  begin 
sample  preparation  (ANALYTICAL 
METHODS  section). 

(b)  If  samples  are  to  be  analyzed  at  an 
OUTSIDE  (OFF-SITE)  LABORATORY, 
follow  procedure  in  the  Sample 
Shipment  section. 

Whole  Chicken  Carcass  Rinse  Sampling 
Procedure 

Materials 

1.  2  Sterile  3500  ml  stomacher-type  bags 

or  equivalent 

2.  400  ml  sterile  Buffered  Peptone  Water 

(BPW) 

3.  Plastic  cable-tie  wiraps  or  thick  rubber 

bands  or  equivalent 

4.  Sterile  gloves 

Collection 

Read  the  sections  under  Pre-sampling 
Preparation  and  Preparation  for  Sample 
Collection  before  beginning  the 
sampling  procedure.  Ensure  all 
sampling  supplies  are  present  and  have 
been  properly  labeled.  Use 
predetermined  random  selection 
procedure  to  select  a  carcass.  Birds  will 
be  collected  after  the  chiller,  at  the  end 
of  the  drip  line  as  follows: 

1.  Gather  all  supplies  for  sampling. 
An  assistant  may  be  helpfiil  during  the 
sampling  process  when  pouring  the 
rinse  solution  (BPW)  into  the  bag 
containing  the  carcass. 

2.  Put  on  sterile  gloves.  Open  a 
stomacher-type  3500  bag  without 
touching  the  sterile  interior  of  the  bag. 
Rubbing  the  top  edges  between  the 
thumb  and  forefinger  will  cause  the 
opening  to  gap  for  easy  opening. 

3.  With  one  hand,  push  up  through 
the  bottom  of  the  sampling  bag  to  form 
a  'glove'  over  one  band  with  which  to 
grab  the  bird,  while  using  your  other 
hand  to  pull  the  bag  back  over  the  hand 
that  will  grab  the  bird.  This  should  be 
done  aseptically  without  touching  the 
exposed  interior  of  the  bag. 

4.  Using  the  hand  with  the  bag 
reversed  over  it.  pick  up  the  bird  by  tbe 
legs  (hocks)  through  the  stomacher  bag. 
(The  bag  functions  as  a  "glove"  for 
grabbing  the  bird's  legs.)  Take  care  not 


to  contaminate  the  exposed  interior  of 
the  bag.  Allow  any  excess  fluid  to  drain 
before  reversing  the  bag  back  over  the 
bird.  (Alternately,  have  an  assistant  hold 
open  the  bag.  Using  your  gloved  hand, 
pick  up  the  bird  by  the  legs,  allow  any 
fluid  to  drain,  and  place  the  bird  vent 
side  up  into  the  sampling  bag.) 

5.  Rest  the  bottom  of  Ihe  beg  on  a  flat 
surface.  While  still  holding  tbe  lop  of 
the  bag  slightly  open,  add  the  400  ml  of 
sterile  BPW  to  the  sterile  plastic  bag. 
(Alternately,  with  the  aid  of  an  assistant 
holding  the  bag  open,  add  the  400  ml  of 
sterile  BPW  to  the  bag,  pouring  the 
solution  into  the  carcass  cavity.) 

6.  Close  the  bag  and  while  securely 
holding  the  bag,  rinse  bird  inside  and 
out  using  a  rocking  motion  for  30  shakes 
(approximately  one  minute).  This  is 
done  by  holding  the  bird  through  the 
bottom  of  the  b^  with  one  hand  and  the 
closed  top  of  the  bag  with  the  other 
hand.  Hold  the  bird  securely  and  rock 

it  in  an  arcing  motion,  alternating  the 
weight  of  the  bird  from  one  hand  to  the 
other  (motion  like  drawing  an  invisible 
rainbow  or  arch),  assuring  that  all 
surfaces  (interior  and  exterior  of  Ihe 
carcass)  are  rinsed. 

7.  Put  Ihe  bird  in  the  bag  on  a  flat 
surface.  Open  the  bag. 

8.  With  a  gloved  hand,  remove  Ihe 
carcass  from  Ihe  bag.  Since  the  carcass 
was  rinsed  with  a  sterile  solution,  it 
should  be  returned  to  tbe  chill  tank.  Be 
sura  not  to  touch  the  interior  of  the  bag 
with  your  gloved  hand. 

9.  Twist  the  top  of  Ihe  bag  several 
times  (about  4  or  5  turns).  Fold  the 
twisted  portion  of  the  bag  to  form  a 
loop.  Secure  the  twisted  loop  with  the 
supplied  plastic  tie-wrap.  The  tie-wrap 
should  be  very  tight  so  that  the  rinse 
fluid  will  not  spill  out.  Place  the  sample 
bag  into  another  bag  and  secure  the 
opening  of  the  outer  bag.  [Alternately,  at 
least  30  ml  of  the  rinse  fluid  can  be 
poured  into  a  sterile,  leak-proof 
sampling  container  and  the  container 
then  can  be  placed  in  a  sampling  bag  for 
transport  to  the  lab.  NOTE:  It  is 
important  to  send  at  least  the  minimum 
volume  of  rinse  fluid,  since  30  ml  of 
rinse  fluid  will  be  used  for  sample 
analysis.  The  solution  remaining  after 
decanting  Ihe  30  ml  can  be  poured 
down  the  drain) 

10.  (a)  If  samples  are  to  be  analyzed 
at  an  ON-SITE  LABORATtlRY,  begin 
sample  preparation  for  the  selected 
method  of  analysis. 

(b)  If  samples  are  to  be  analyzed  at  an 
OUTSIDE  (OFF-SITE)  LABORATORY, 
follow  Ihe  procedure  in  the  Sample 
Shipment  section. 


38922        Federal  Roister  /  Vol.  61.  No.  144  /  Thureday,  July  25,  1996  /  Rules  and  Regulations 


Turkey  Carcass  Rinse  Sampling 
Pnx»dure 

Materials 

1. 1  large  sterile  3500  ml  stomacber^ 
type  or  ziplock-type  bags  or  equivalent, 
at  least  8"  x  24" 

2.  600  ml  sterile,  BuOared  Peptone 
Water  (BPW) 

3.  Plastic  cable-tie  wraps  or  thick 
rubber  bands  or  equivalent 

4.  Sterile  gloves 

Collection 

Read  the  sections  under  Pre-sampling 
Preparation  and  Preparation  for  Sample 
Collection  before  beginning  the 
sampling  procedure.  Ensure  that  ail 
supplies  are  on  hand,  labeled,  and 
readily  available.  An  assistant  will  be 
needed  to  hold  the  bag  for  collecting  the 
bird.  Use  the  predetermined  random 
selection  procedure  to  select  the  turkey 
carcass  to  be  sampled.  The  randomly 
selected  birds  will  be  collected  after  the 
chiller,  at  the  end  of  the  drip  line  as 
CdUows: 

1.  Have  an  assistant  open  the  large 
stomacher-type  bag  (18"  x  24"). 
(Rubbing  the  top  edges  of  the 
stomachei^type  bag  between  the  thumb 
and  index  flj^r  will  cause  the  opening 
to  gap.)  The  assistant  should  be  ready  to 
receive  the  turkey  carcass. 

2.  Put  on  sterile  gloves. 

3.  Remove  the  selected  turkey  bata 
the  drip  line  by  grasping  it  by  uie  legs 
and  allowing  any  fluid  to  drain  bom  the 
cavity. 

4.  Place  the  turkey  carcass,  vent  side 
up,  into  a  sterile  Stomacher-type  3500 
bag  (or  equivalent).  Large  turkeys 
should  be  placed  in  a  plain,  clear 
polypropylene  autoclave  bag  (ca.  24"  x 
30-3iB").  Only  the  carcass  should  come 
in  contact  with  the  inside  of  the  bag. 

5.  While  still  supporting  the  carcass 
with  one  hand  on  the  bottom  of  the  t»g, 
have  the  assistant  open  the  beg  with  the 
other  hand.  Alternately,  the  assistant 
can  rest  the  bottom  of  the  l)ag  on  a 
sanitized  table  and  while  still 
supporting  the  carcass,  open  the  bag 
with  the  other  hand. 

6.  Add  the  600  ml  of  sterile  BPW  to 
the  sterile  plastic  beg,  pouring  the 
solution  into  the  carcass  cavity  of  the 
BPW  over  the  exterior  of  the  carcass. 
Close  the  bag. 

7.  Manipulate  the  loose  neck  sldn  on 
the  carcass  through  the  bag  and  position 
it  over  the  neck  txme  area  to  act  as  a 
cushion  and  prevent  puncturing  of  the 
bag.  The  assistant  will  need  to  support 
the  carcass  with  one  hand  on  the  bottom 
of  the  bag.  Close  bag. 

8.  Squeeze  air  from  the  bag  and  close 
top.  T^ce  the  bag  from  the  assistant. 
Cum  the  bag  and  while  securely 


holding  the  bag.  rinse  bird  inside  and 
out  using  a  rocking  motion  for  30  shakes 
(approximately  one  minute).  This  is 
done  by  holding  the  carcass  through  the 
beg  with  one  hand  and  the  closed  top 
of  the  bag  with  the  other  hand.  Holding 
the  bird  securely  with  both  hands,  rock 
in  an  arcing  motion  alternating  the 
weight  of  the  bird  from  one  hand  to  the 
other  (motion  like  drawing  an  invisible 
rainbow  or  arch),  assuring  that  all 
surfaces  (interior  and  exterior  of  the 
carcass)  are  rinsed. 

9.  Hand  the  bag  l>ack  to  the  assistant. 

10.  With  a  gloved  hand,  remove  the 
carcass  horn  the  bag  first  letting  any 
excess  fluid  drain  back  into  the  bag. 
Since  the  carcass  was  rinsed  with  a 
sterile  solution,  it  should  returned  to  the 
chill  tank.  Be  sure  not  to  touch  the 
interior  of  the  bag  with  your  gloved 
hand. 

11.  Expel  excess  air,  taking  care  not  to 
expel  any  rinse  fluid.  Twist  the  top  of 
the  bag  several  times  (about  4  or  S 
turns).  Fold  the  twisted  portion  of  the 
bag  to  form  a  loop.  Secure  the  twisted 
loop  with  the  supplied  plastic  tie-wrap. 
The  tie-wrap  should  be  very  tight  so  that 
the  rinse  fluid  will  not  spill  out 

12.  Place  the  sample  bag  into  another 
bag  and  secure  the  opening  of  the  outer 
bag.  [Alternately,  no  less  than  30  ml  of 
the  rinse  fluid  can  be  poured  into  a 
sterile,  leak-proof  sampling  container 
and  placed  in  a  sampling  beg  for 
transport  to  the  lab.  Thirty  ml  of  rinse 
fluid  will  be  used  for  sample  analysis. 
The  solution  remaining  after  decanting 
the  30  ml  can  be  poured  down  the 
drain) 

13.  (a)  If  samples  are  to  be  analyzed 
at  an  ON-SITE  LABORATORY,  begin 
sample  preparation  for  the  selected 
method  of  analysis.  (See  Analytical 
Methods  section.) 

(b)  If  samples  are  to  be  analyzed  at  an 
OUTSIDE  (OFF-SITE)  LABORATORY, 
follow  the  procedure  in  the  Sample 
Shipment  section. 

Sample  Shipment 

It  is  recommended  that  samples  be 
analyzed  on-site  (not  in  the  plant  itself, 
but  in  a  suitable  laboratory).  Those 
samples  analyzed  on-site  must  be 
analyzed  as  soon  after  collection  as 
possible.  If  no  on-site  facilities  are 
available,  the  samples  must  be  shipped 
the  same  calendar  day  as  collected,  to 
an  outside  laboratory.  The  samples  must 
be  analyzed  the  day  after  collection. 

1.  Prechill  shippmg  container  by 
placing  the  open  shipping  container  in 
the  refrigerator  at  least  the  day  before 
sampling. 

2.  P\aoe  the  appropriately-labeled 
double-bagged  sample  in  the  prechilled 
shipper  in  an  upright  position  to 


prevent  spillage.  Newspaper  may  be 
used  for  cushioning  the  sample  and 
holding  it  in  the  upright  position. 
Ensure  that  the  sample  is  maintained  at 
refrigeration  temperature  to  prevent 
mtUtiplicalion  of  any  microorganisms 
present  and  to  provide  the  most 
accurate  results. 

3.  Place  a  corrugated  cardboard  pad 
on  top  of  the  sample.  Next,  place  the 
frozen  gel  pack(s)  on  top  of  the 
corrugated  pad  to  prevent  direct  contact 
of  frozen  gel  packs  with  the  sample.  Use 
sufficient  frozen  coolant  to  keep  the 
sample  refrigerated  during  shipment  to 
the  designated  laboratory.  Insert  a  foem 
plug  and  press  it  down  to  minimize 
shipper  head  space. 

4.  Ship  sample  (via  overnight  delivery 
or  courier)  to  the  assigned  laboratory. 

Analytical  Methods 

Equipment,  Reagents,  and  Media 
Equipment 

1.  Sterile  scalpels,  scissors,  forceps, 

knives,  spatulas,  spoons,  ruler  or 
template,  pipettes,  petri  dishes,  test 
tubes 

2.  Sterile  Stomacher  3500  bags  (or 

equivalent)  or  plain,  clear 
polypropylene  autoclave  bags  (ca. 
24"  X  30-36") 

3.  Incubator.  38  ±  1°C 

4.  Incubator/Water  bath.  42  ±  0.5"C 

5.  A  mechanical  homogenization  device. 

A  Stomacher,  used  with  sterile 
plastic  bags,  is  acceptable.  Some 
laboratories  prefer  to  tise  a  sterile 
Osterizei^typo  blender  with 
sleriliaed  cutting  assemblies  and 
adapters  for  use  with  sterile  Mason 
jars. 

6.  Water  beth.  4«-50°C 

7.  Class  slides,  glass  plate  marked  off  in 

one-inch  squares  or  agglutination 
ring  slides 

8.  Balance,  2000  gram  capacity, 

sensitivity  of  0.1  gram 

9.  Inoculating  needles  and  loops 

10.  Vortex  mixer 

11.  Sterile  sampling  sponge  and  spongs 

bag 

Reagents 

1.  Iodine  solution  for  TT  broth  (Hajna) 

2.  Buffered  Peptone  Water  (BPW) 

diluent 

3.  Methyl  red  reagent 

4.  O'Meara's  V-P  reagent,  modifled 

5.  Kovac's  reagent 

6.  Ferric  chloride,  10%  aqueous 

solution 

7.  Sterile  mineral  oil 

8.  Saline,  0.85% 

9.  Saline,  0.85%  with  0.6%  formalin 

10.  Salmonella  polyvalent  O  antiserum 

11.  Salmonella  polyvalent  H  antiserum 

12.  Salmonella  individual  O  grouping 
sam  fiR'  groups  A-I 
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Media 

1.  Buffered  peptone  water  (BPW) 

2.  Tetrathionate  broth  (TT-Hajna) 

3.  Rappaport-Vassiliadis  (RV)  broth 

(4)_Merck  Chemical  Co.,  Cat 
#7700  or  equivalent 

4.  Brilliant  green  sulfa  agar  (BGS; 

contains  0.1%  sodium 
sulfapyridine) 

5.  Double  modified  lysine  iron  agar 

(DMUA:2) 

6.  Triple  sugar  iron  agar  (TSt) 

7.  Lysine  iron  agar  (UA) 

8.  MR-VP  Medium 

9.  Tryptone  broth 

10.  Simmons  citrate  agar 

11.  Pheruil  red  tartrate  agar 

12.  Motility  Medium  ~ 

13.  Christensen's  urea  agar 

14.  Carbohydrate  fermentation  media 

with  Andrade's  indicator 

15.  Decarboxylase  test  media  (Moeller) 

16.  Malonate  broth 

17.  KCN  broth 

18.  Phenylalanine  agar 

19.  Nutrient  gelatin 

20.  Trypticaae  soy  broth 

21.  Tiyptose  broth 

Analytical  Procaduies 

Sample  Preparation  for  Analysis 

The  diverse  nature  of  the  samples 
which  may  require  analysis  (e.g.,  ground 
product  versus  a  poultry  carcass  rinse 
sample)  requires  separate  preparation 
procedures  for  each  sample  type. 

Raw  Ground  Product  Sample 
Preparation 

a.  Use  a  sterile  spoon  or  spatula  to 
take  portions  of  product  bt>m  several 
areas  of  the  sample  to  prepare  a  25  g 
composite  sample  in  a  sterile  plastic 
stomacher-type  bag  or  blender  jar.  Use 
of  a  stomacher  filter  bag  may  facilitate 
pipetting  after  pre-enrichment. 

b.  Add  225  ml  BPW.  Homogenize  for 
two  minutes  in  a  Stomacher  or  blender. 

Beef  or  Pork  Carcass  Sponge  Sample 
Preparation 

a.  Add  50  ml  of  BPW  to  the  sample 
bag  containing  the  sponge  to  bring  the 
total  volume  to  50  ml.  Mix  well 


Whole  Chicken  Carcass  Rinse-Fluid 
Sample  Preparation 

a.  Remove  30  ml  of  carcass-rinse  fluid 
and  place  it  in  a  sterile  plastic  bag  or 
other  sterile  container. 

b.  Add  30  ml  of  BPW  to  the  sample. 
Mix  well. 

Turkey  Carcass  Rinse-Fluid  Sample 
Preparation 

a.  Remove  30  ml  of  carcass-rinse  fluid 
and  place  it  in  a  sterile  plastic  bag  or 
other  sterile  container. 

b.  Add  30  ml  of  BPW  to  the  sample. 
Mix  well. 

Detection  Procedure 

Sample/BPW  suspensions  prepared  as 
directed  in  Sample  preparation  for 
analysis  section  (above)  are  the  starting 
point  for  this  step  in  the  protocol.  From 
this  point  on,  sample  suspensions  of 
various  types  (e.g.,  whole  bird  rinse 
sample  vs.  raw  ground  product)  can  be 
treated  in  the  same  marmer. 

NeM:  If  using  a  screening  lest,  fallow 
manufacturer's  instruction  for  enrichment 
procaduies.  If  an  alternate  enrichment 
scheme  is  to  be  used,  verification  of  the 
effectiveness  of  this  alternate  enrichment 
protocol  with  the  screening  test  stiould  tie 
received  from  the  manufiactuier  of  tiie 
screening  test  or  by  in-leboratory  testing. 

1.  Incubate  sample/BPW  suspension 
at  36  ±  1"C  for  20-24  hours. 

2.  a.  Transfer  0.5  ml  of  the  BPW 
sample  pre-eruichment  culture  into  10 
ml  TT  broth. 

b.  Transfer  0.1  ml  of  the  BPW  sample 
pre-enrichment  culture  into  10  ml  RV 
broth. 

3.  a.  Incubate  the  TT  enrichment 
culture  at  42  ±  0.5°C  for  22-24  hours. 

b.  Incubate  the  RV  eruichment  culture 
at  42  ±  0.5°C  for  22-24  hours. 

4.  Streak  each  eruichment  culture 
onto  both  DMLIA  and  BGS  agar  plates. 
Do  not  subdivide  plates  for  streaking 
multiple  samples',  streak  the  entire  agar 
plate  with  a  single  sample  enrichment. 

5.  Incubate  plates  at  36  ±  I'C. 

6.  Examine  plates  after  22-24  hours  of 
incubation.  Reincubate  negative  plates 
and  reexamine  them  the  following  day. 

7.  Select  and  confirm  suspect  colonies 
as  described  in  the  sections  for  Isolation 
procedure  through  Biochemical  testing 
procedures  (below). 


Isolatioo  Procedure 

1.  Pick  typical  well-isolated  colonies. 

a.  BGS.  Select  colonies  that  are  pink 
and  opaque  with  a  smooth  appeerance 
and  an  entire  edge  surrounded  by  a  red 
color  in  the  medium.  On  very  crowded 
plates,  look  for  colonies  that  appear  tan 
against  a  green  background. 

b.  DMLIA.  Select  purple  colonies  with 
or  without  black  centers.  Since 
salmonellae  typically  decarboxylate 
lysine  and  ferment  neither  lactose  nor 
sucrose,  the  color  of  the  medium  reverts 
to  purple. 

2.  Select  three  suspect  colonies  from 
each  plate.  Pidc  only  from  the  surface 
and  center  of  the  colony.  Avoid 
touching  the  agar  tiecause  these 
selective  media  may  suppress  growth  of 
organisms  which  are  viable  but  not 
visible;  such  "sleeper"  organisms  can  be 
picked  up  from  the  agar  surface  and 
carried  forward  onto  media  used  for 
confirmation  tests.  If  a  piste  is  crowded 
and  there  are  no  well-isolated  colonies 
available,  restreak  from  this  plate 
directly  onto  fresh  selective  agar  plates. 

Initial  Isolate  Screening  Procedure 

1.  Inoculate  TSI  and  UA  slants 
consecutively  with  a  single  pick  from  a 
colony  by  stabbing  the  butt^  and 
streaking  the  slants  in  one  operation.  If 
screw-cap  tubes  are  used,  the  caps  must 
be  loosened  before  incubation.  Incubate 
at  36  ±  1°C  for  24±2  hours. 

2.  Examine  TSI  and  UA  slants  as  sets. 
Note  the  colors  of  butts  and  slants, 
blackening  of  the  media  and  presence  of 
gas  as  indicated  by  gas  pockets  or 
cracking  of  the  agar.  Note  also  the 
appearance  of  the  growth  on  the  slants 
along  the  line  of  streak.  [Kscard  sets  that 
show  "swarming"  from  the  original  site 
of  inoculation.  Discard  sets  that  show  a 
reddish  slant  in  UA.  Isolates  giving 
typical  Salmonella  spp.  reacti^s 
should  be  confirmed  by  serological 
tests.  Examine  isolates  which  are 
suggestive,  but  not  typical  of  Salmonella 
spp.  by  a  combination  of  biochemical 
and  serological  procedures.  Confirm  by 
biochemical  tests  ONLY  those  isolates 
that  appear  typical  of  salmonellae.  but 
do  not  react  serologically.  Refer  to  the 
following  chart  for  assistance  in  making 
these  determinations. 
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temperature.  Such  isolates  will  remain 
viable  for  several  years. 

Store  "working"  Salmonella  stock 
cultures  on  nutrient  agar  slants.  Transfer 
stocks  monthly,  incubate  overnight  at  36 
±  1  °C,  and  then  store  them  at  4-8  °C. 
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Serological  Tests 

All  isolates  giving  TSt  and  UA 
reactions  which  could  be  CQnszdere$i 
suggestive  of  Salmonella  should  be 
tested  serologically.  If  the  TSI  and  UA 
reactions,  together  with  the  serological 
reactions,  are  indicative  of  Salmonella, 
conHrmation  may  cease  at  this  point.  If, 
however,  atypical  TSI  or  UA  results 
and/or  negative  serological  tests  are 
encountered,  biochemical  testing  is 
mandatory  (see  Biochemical  testing 
procedure,  below). 

1. 0  Agglutination  Tests 

At  a  minimum,  isolates  should  be 
tested  with  polyvalent  O  antiserum 
reactive  with  serogroups  A  through  I. 
Following  a  positive  reaction  with 
polyvalent  O  antiserum,  it  is  necessary 
to  type  the  isolate  using  individual 
Salmonella  antisera  for  O  groups  A 
through  I.  Testing  for  O  groups  A 
through  1  should  encompass  the 
majority  of  the  Salmonella  serotypes 
commonly  recovered  from  meat  and 
poultry  products.  Occasionally, 
however,  an  isolate  which  is  typical  of 
Salmonella  (biochemically  and  Poly  H 
serologically)  but  non-raacUve  with 
antisera  to  groups  A  through  I  will  be 
recovered;  such  an  isolate  should  be 
reported  as  "Salmonella  non  A-I"  or 
"Salmonella  O  group  beyond  I". 

Follow  the  manufacturer's 
instructions  enclosed  with  the  antisera. 
Use  growth  from  either  the  TSI  or  UA 
slant.  Tesrthe  isolate  first  using 
polyvalent  O  antiserum.  Do  not  read 
agglutination  tests  with  a  hand  lens.  If 
there  is  agglutination  with  the  saline 
control  alone  (autoagglutination), 
identify  such  an  isolate  by  biochemical 
reactions.  If  the  saline  control  does  not 
agglutinate  and  the  polyvalent  serum 
does,  identify  the  individual  O  group 
using  the  individual  Salmonella  O 
grouping  antisera  for  groups  A  through 

1.  Record  positive  results  and  proceed  to 
H  agglutination  tests. 

2.  H  Agglutination  Tests 
Inoculate  Trypticase  soy  broth  or 

Tryptose  broth.  Incubate  at  36  ±  1  'C 
overnight  or  until  growth  has  an 
approximate  density  of  three  on 
McFarland's  scale.  Add  an  equal 
amount  of  saline  containing  0.6% 


formalin  and  let  set  one  hour.  Remove 
one  ml  to  each  of  two  13  x  100  mm  test 
tubes.  To  one  of  the  tubes,  add 
Salmonella  polyvalent  H  serum  in  an 
amount  indicated  by  the  serum  titer  or 
according  to  the  manufacturer's 
instructions.  The  other  tube  serves  as  an 
autoagglutination  control.  Incubate  both 
tubes  at  48-50  "C  in  a  water  bath  for  up 
to  one  hour.  Record  presence  or  absence 
of  agglutination.  Alternatively,  any 
other  poly  H  agglutination  test  may  be 
used  as  long  as  it  gives  results 
equivalent  to  the  conventional  tube 
a^utiiution  procedure  described 
above. 

Biochemical  Testing  Procedures 

Biochemical  confirmation  is  only 
necessary  with  those  isolates  giving 
atypical  TSI  or  UA  results  and/or 
negative  serological  tests.  Do  the 
minimum  number  of  tests  needed  to 
establish  that  an  isolate  can  be 
discarded  or  that  it  is  a  member  of  the 
genus  Salmonella.  Exhaustive  testing  of 
any  isolate  from  a  sample  that  has 
already  yielded  a  typical,  easily 
identifiable  Salmonella  is  unnecessary. 

If  further  testing  is  necessary, 
inoculate  the  following  media  first: 
Tryptone  broth,  MR-VP  medium, 
Simmons  citrate  agar,  Christensen's  uree 
agar,  motility  test  medium,  phenol  ted 
tartrate  agar,  and  glucose,  lactose, 
sucrose,  salicin  and  dulcitol 
fermentation  broths.  Incubate  at  36  ±  1 
*C  and  record  reactions  the  following 
day.  Test  Tryptone  broth  with  Kovac's 
reagent  for  Indole  production  in  24 
hours  and,  if  negative,  again  in  48 
hours.  Do  not  perform  the  MR-VP  test 
until  48  hours  have  elapsed.  If  results 
are  ambiguous,  repeat  MR  test  after  five 
days  of  incubation.  Hold  negative 
carbohydrate  fermentation  tests  for  14 
days. 

Refer  to  "Edwards  and  Ewing's 
Identification  of  Enterobacteriaceae", 
4th  Edition  (3),  for  biochemical 
reactions  of  Enterobacteriaceae  and  for 
iermentation  media  and  test  procedures. 

Discard  all  isolates  that  give  positive 
urea  or  VP  reactions.  Discard  any  isolate 
that  has  the  following  combination  of 
characteristics;  produces  gas  in  glucose, 
produces  indole  but  not  HjS,  is  MR 
positive,  VP  negative  and  citrate 


negative;  such  organisms  are  E.  coli 
regardless  of  ability  to  frarment  lactose  in 
48  hours. 

Inoculate  additional  biochemical  tests 
as  necessary  to  eliminate  other 
Enterobacteriaceae.  Refer  to  Edwards 
and  Ewing  for  details.  Eliminate 
Providenda  spp.  by  a  positive 
phenylalanine  reaction.  Eliminate 
Halhia  alvei  on  the  basis  of  the 
following  biochemical  pattern:  indole 
negative;  MR  negative,  and  VP  and 
citrate  positive  Insed  on  four  days  of 
incubation  at  25  X4  fermentation  of 
arabinose  and  rhanmose;  failure  to 
ferment  adonitol,  inositol,  sorbitol,  and 
raffinose. 

Alternatively,  any  other  biochemical 
test  system  may  be  used  as  long  as  it 
gives  results  equivalent  to  the 
conventional  tests. 

Quality  Control  Procedures 

It  is  recommended  that  a  minimiun  of 
three  method  controls  be  analyzed 
whenever  meat  or  poultry  products  are 
being  examined  for  the  presence  of 
saimonellae.  These  controls  should 
include  a  S.  typhimurium  (HjS 
positive),  S.  senflenberg  (HzS  negative), 
and  an  uninoculated  media  control.  The 
inoculum  level  for  the  positive  controls 
should  approximate  30-300  CFU  per 
container  of  eiuichment  medium. 
Inoculate  positive  controls  at  the  end  of 
each  day's  run.  Incubate  the  three 
controls  along  with  the  samples,  and 
analyze  them  in  the  same  maimer  as  the 
samples.  Confirm  at  least  one  isolate 
recovered  bom  each  positive  control 
sample. 

Storage  of  Isolates 

Do  not  store  isolates  on  TSI  agar 
because  this  tends  to  cause  rou^ness  of 
O  antigens.  For  short-term  (2-3  montiis) 
storage,  inoculate  a  nutrient  agar  slant, 
incubate  at  36 1 1  •C  overnight,  and 
then  store  at  4-8  "C 

For  long-term  storage  of  isolates, 
subculture  Salmonella  isolates  by 
stabbing  nutrient  agar  (0.75%  agar). 
Incubate  at  36  ±  1  '"C  overnight,  and 
then  seal  with  hot  parafiin-soaked  corks. 
Household  wax  is  better  than 
embedding  paraffin  because  it  stays 
relatively  soft  at  room  temperature 
making  the  corks  easy  to  remove.  Store 
isolates  in  the  dark  at  room 
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Figiire  1.    Exanigple  o£   sampling  teirplate   <not  durawn  to  scale) 
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Figure  2.        Sampling  locations  for  Sa*nof»e«a  testing  of  cattle  carcasses 


Rump  Locate  the  posterior  aspect  of  the  aith 
bone.  Draw  an  imaginafy  line  toward 
the  achilles  tendon.  At  the  point  where 
the  line  intersects  the  cut  surface  of 
the  round  is  the  starting  point  for  the 
rump  sampte.  Measure  10  cm  up  the 
ine  leading  to  the  achiltes  tendon,  then 
10  cm  over  (laterally),  thenIO  cm  liack 
to  the  cut  surface  of  the  round,  then  10 
cm  along  the  cut  surfeoe  to  fonn  the  10 
cm  l)y  10  cm  square  area. 
Note:  This  upper  iustralion  has  t)een 
purposely  aNered  somewhat  A  tnie 
lateral  view  of  the  carcass  would  not 
show  the  aitch  Iwno.  From  a  medial 
view,  the  whole  10  cm  x  10  cm 
sampling  area  could  not  be  seen. 
Therefore,  a  lateral  view  with  a  portion 
of  the  round  removed  so  the  location  of 
the  ailch  bone  is  shown  is  IHustrated. 


PoMarior 


LUml 


Flank  Locale  the  cutaneous  flank  musde 
(external  abdominal  obique)  and  follow 
the  medial  border  of  the  muscle 
anteriorly  until  it  comes  with 
approxirTiately.r  of  the  midline.  This 
will  be  the  starting  point  Measure  up 
(posteriorty)  10  cm  (approximately  4 
inches)  atong  a  line  approximately  3" 
from  the  midline  (measure  up  or 
parallel  to  the  midline),  then  over 
(laterally)  10  cm  (approximately  4 
inches)  to  form  a  10  cm  wide  by  10  cm 
long  square  sample. 


Briskat  Locate  the  efeow  of  the  carcass.  Draw 
an  imaginary  line  straight  across 
(medially)  to  the  midline  cut  Thiswill 
be  the  starting  point  Measure  up 
along  the  midline  10  cm  (approximately 
4  inches),  then  over  10  cm 
(approximately  4  inches)  to  form  a  10 
em  wide  by  10  cm  long  square  sample. 


MadM  bolder  ol  cutanaoiK 
fankmvMCK 


String  pt  to  ««*•«"(* 

Iha  eiitw«>u»  •w"'"'*^' 
lowiBiin«piirox.3-of*« 


swing  pt  tar 
teMMMmpIt  m 
iMdkw  atswIwM 
of  Iheittxiw 
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Figure  3.        Sampling  locations  for  Salmonella  testing  of  swine  carcasses 


baty 


jowts 


ham 


Locate  the  elbow  of  the  carcass.  Draw  an 
imaginary  line  straight  across  (mediaNy)  to  the 
midline  cut.  This  will  be  the  starting  point. 
Measure  up  along  the  midline  10  cm 
(approximately  4  Inches),  then  over  10  cm 
(approximately  4  inches)  to  complete  the  10  cm 
long  by  10  cm  wide  square  sample  area  to 
swab  for  swine 'belly'  sample. 


Draw  an  imaginary  line  fronfthe  atlas/axis  joint 
to  the  ventral  midline;  all  skin  below  that  point 
will  be  considered  the  jowl. 


From  the  dorsal  position,  locate  the  lateral 
sur^Ke  of  the  base  of  the  tall,  and  measure  up 
(caudal)  5  cm  along  the  lateral  edge  of  the 
exposed  fat  margin,  then  10  cm  laterally.  Now 
measure  10  cm  down  (cranial),  then  10  cm 
medially,  lf)en  5  cm  up  (posteriorly)  to  complete 
a  10  cm  long  by  10  cm  wide  square  sampling 


■usie  cooc  Mw-oM-e 
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Appendix  F— Guidelines  far 
Escherichia  coli  Testing  for  Process 
Control  Verificatian  in  Cattle  and 
Swine  Sleazier  Establishments 

fntroductioii 

Under  the  Pathogen  Reduction/ 
HACCP  Regulation,  all  slaughter 
establishments  will  be  required  to  test 
carcasses  for  generic  E.  coli  as  a  tool  to 
verify  process  control.  This  document 
outlines  the  sampling  and  microbial 
testing  that  should  be  followed  to  meet 
this  requirement.  It  also  gives  guidance 
to  interpreting  your  results.  This 
document  is  a  supplement  to  the 
Regulation,  but  not  a  substitute  for  it. 
Further  in-depth  details  of  the  program 
may  he  found  in  the  Regulation.  Please 
provide  these  guideUnes  to  your 
company  microbiologist  or  testing 
laboratory  in  order  to  help  you  meet  the 
regulatory  requirements  forgeneric  E. 
coli  testing. 

Guidelines  for  Sample  Collectors/ 
Microbiologists 

Background 

This  sampling  protocol  has  been 
prepared  to  support  the  Pathogen 
Reductian/HACCP  Regulation.  This 
protocol  incorporates  the  use  of  a 
nondestrucUvB  sampling  technique  for 
sample  collection  &om  raw  beef  and 
swine  carcasses.  These  techniques  have 
been  evaluated  by  the  Agricultural 
Research  Service  and  have  been 
designed  to  give  comparable  results  to 
the  FSIS  Nationwide  Microbiological 
Baseline  Data  Collection  Programs' 
excised  tissue  samples.  We  are 
contiiming  to  improve  the  sponging 
techniques  aiul  welcome  comments. 
This  technique  will  also  be  used  in  the 
FSIS  Salmonella  testing  programs  and 
will  be  closely  monitored  during  the 
first  year  of  prevalence  phase  testing. 

Carcasses  within  the  same 
establishment  and  in  different 
establishments  must  be  sampled  and 
analyzed  in  the  same  manner  if  the 
results  are  to  provide  a  useful  measure 
of  process  control  across  the  nation.  It 
is  imperative  that  all  like  establishments 
adhere  to  the  same  sampling  and 
analysis  requirements  detailed  here, 
without  deviation.  These  sampling  and 
analytical  procedures  may  be  directly 
written  into  your  establishment's 
individual  HACCP  plan. 

Cattle  and  swine  carcasses  must  be 
sampled  at  the  end  of  the  slaughter 
process  in  the  cooler.  These  sample 
collection  locations  are  the  same  as 
those  in  the  FSIS  baseline  studies, 
making  samples  taken  here  comparable 
to  the  nationwide  baaeline  performance 
criteria. 


Pre-sampling  Preparatian 

Sample  collection  will  be  carried  out 
by  the  individual  designated  in  the 
establishment's  written  protocol  for 
microbiological  sampling.  This  protocol 
should  include  a  check  list  of  tasks  to 
be  performed  prior  to  sample  collection, 
materials  needed  for  sample  collection, 
random  selection  procedures,  where  the  , 
samples  will  be  analyzed  (on-site  versus 
off-site),  and  other  information  that  will 
aid  the  sample  collector.  As  stated 
previously,  this  guideline  can  be  a  part 
of  the  plant's  sample  collection 
guidelines,  but  plant  specific  details  and 
procedures  will  need  to  be  included. 
Sampling  supplies,  such  as  sterile 
gloves,  sterile  sampling  solutions,  hand 
soap,  sanitizing  solution,  etc,  as  well  as 
specific  materials  needed  for  sampling 
different  carcass  types  (i.e.,  specimen 
sponges  in  begs  and  template  for 
sampling  cattle  or  swine  carcasses),  will 
need  to  be  assembled  prior  to  beginning 
sample  collection. 

For  cattle  and  swine  carcass  sampUng, 
a  template  will  be  needed  to  mark  off 
the  area  to  sample.  The  template  can  be 
made  of  metal  or  aluminum  foil,  brown 
paper,  flexible  plastic,  eta  Some 
disposable  templates  may  come 
sterilized  and  individually  prepackaged. 
To  make  a  reusable  template,  cut  out  a 
10  centimeters  (cm)  x  10  cm  (3.94 
inches  x  3.94  inches)  square  from  a 
sheet  larger  than  the  area  to  be  sampled. 
(See  Figure  1).  If  a  reusable  template  is 
used,  it  will  need  to  be  sanitized  with 
an  approved  sanitizing  solution  |e.g., 
hypochlorite  (bleach)  solution  or 
ahx>hol|.  However,  the  template  needs 
to  be  dry  before  placing  it  on  the 
carcass.  Aluminum  foil  or  paper 
templates  can  be  used  once  and 
discarded.  The  foil  for  the  template 
should  be  stored  in  a  manner  to  prevent 
contamination.  Since  the  area  enclosed 
by  the  template  will  be  sampled,  take 
care  not  to  touch  this  area  with  anything 
other  than  the  sampling  sponge.  Using 
dirty  or  contaminated  materi^  may  lead 
to  erroneous  results.  If  an  autoclave  is 
available,  paper  or  aluminum  foil 
templates  can  be  wrapped  in 
autoclavable  paper  and  sterilized. 

Sterile  sampling  solutions, 
Butterfield's  phosphate  diluent  (BPD), 
can  be  stored  at  room  temperature. 
However,  at  least  on  the  day  prior  to 
sample  collection,  check  solutions  for 
cloudiness.  DO  NOT  use  solutions  that 
are  cloudy,  turbid  or  contain  particulate 
matter.  Place  the  number  of  containers 
of  sampling  solution  (BPD)  that  will  be 
needed  for  the  next  day's  sampling  in 
the  refrigerator. 

To  obtain  the  most  accurate  results, 
samples  should  be  analyzed  as  soon 


after  collection  as  possible.  However,  if 
samples  must  t>e  transported  to  an  off- 
site  laboratory,  the  samples  need  to  be 
maintained  at  refrigeration  temperatures 
until  transport,  then  shipped 
refrigerated  via  an  overnight  deUvery 
service  to  the  laboratory  performing  the 
analysis.  Samples  analyzed  off-site  must 
be  picked  up  by  the  overnight  courier 
the  SAME  calendar  day  the  sample  is 
collected.  The  sample  must  arrive  at  the 
laboratory  the  day  after  the  sample  is 
collected.  Samples  shipped  to  an 
outside  laboratory  must  be  analyzed  no 
later  than  the  day  after  collection.  The 
following  section  gives  information  on 
shipping  containers  and  transporting 
samples  to  off-site  facilities. 

Shipping  Containers  and  Coolant  Packs 

It  is  important  that  samples  fit  easily 
into  the  shipping  containers  so  that  the 
sample  begs  do  not  breek.  Correct  use  of 
the  refrigerant  gel-ice  packs  and  proper 
packing  of  the  shipping  container  are 
necessary  so  that  samples  arrive  at  the 
laboratory  at  an  acceptable  temperature. 
Frozen  samples  or  samples  which  are 
too  warm  are  not  considered  vaUd  and 
must  not  be  analyzed.  Some  bacteria 
may  be  damaged  by  temperatures  that 
are  too  cold,  while  temperatures  that  am 
too  %varm  can  allow  bacteria  to 
reproduce.  Maintaining  samples  at 
improper  temperatures  may  cause 
inaccurate  sample  results.  The  sample 
should  be  kept  refrigerated,  NOT 
FROZEN,  in  the  shipping  container 
prior  to  pickup  by  the  courier  service. 
The  shipping  container,  itself,  should 
not  be  used  as  a  refrigerator.  However, 
multiple  samples  (if  needed)  for  that 
day  may  be  stored  in  the  open  shipping 
container  in  the  cooler  or  refrigerator. 

Sampling  frequency 

Sampling  frequency  for  £.  coli  testing 
is  determimd  by  production  volume. 
The  required  minimum  testing 
frequencies  for  all  but  very  low 
production  voliune  establishments  are 
shown  in  Table  1  by  slaughter  species. 


Table  1 .— E.  on  i  Testing 

FfVEOU&KXS' 

CMa  -      

9««*ne-     ..  

1  test  par  300  car- 

1  teal  per  1,000  car- 
casaaa. 

Note:  These  testing  kw^uancles  do  nM 
apgy  to  very  low  volume  establlahinerte.  See 

Very  Low  Volume  Establishments 

Some  establishments  may  be 
classified  as  very  low  volume 
establishments.  The  maximum  yearly 
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slaughter  volumes  for  ven  low  volume 
ealabUshments  are  deacribad  in  Td>le  2. 

T«LE  2.— Maximum  Yearly  Lwe- 
stocx  slauqhter  v(xumes  for 
Vb)y  Ljow  Volume  Establish- 
ments 


SlaugMarap» 
cie« 

votume) 

Cam* 

Swina  __.     

Cane  and 
Swflfw. 

Not  mora  Itiwi  6.000  head 
Not  mora  ttian  20,000 

Not  mere  man  20,000  MA 
wMi  not  more  than  6,000 
caWe. 

EatabUahments  with  very  low 
volumes  aie  to  sample  the  predominant 
species  at  an  initial  rate  of  once  per 
week  until  at  least  13  test  resuks  have 
been  obtained.  Once  the  initial  criteria 
have  been  met  fior  very  low  volume 
eslabUsbments  (see  APPLYII4C 
PERFORMANCE  CRITERIA  TO  TEST 
RESULTS),  the  establishment  will 
repeat  the  same  sampling  regime  once 
per  year,  in  the  3  month  period  of  Jime 
through  August,  or  whenever  a  change 
is  made  in  the  slaughter  process  or 
personneL 

Random  Selection  of  Carcasses 

Samples  are  to  be  taken  randomly  at 
the  required  fiequency  (See  section  on 
Sampling  Frequency).  For  example, 
given  the  frequency  of  testing  for  cattle 
is  1  (one)  test  per  every  300  cattle 
slaughtered,  then  if  a  plant  slaughters 
ISO  head  of  cattle  an  hour,  1  (one) 
sample  will  be  taken  eveiy  2  hours. 
Different  methods  of  selecting  the 
specific  carcass  for  sampling  could  be 
used,  but  all  require  the  use  of  random 
numbers.  Methods  could  include:  using 
random  number  tables,  using  calculator- 
or  computer-generated  random 
numbers,  drawing  cards,  etc.  When 
selecting  the  random  numbers,  use  the 
method(s)  currently  in  use  at  the 
establisiiment  for  other  sampling 
programs,  if  other  programs  are 
currently  underway. 

The  carcass  for  sampling  must  be 
selected  at  random  from  all  eligible 
carcasses.  If  multiple  lines  exist, 
randomly  select  the  line  for  sample 
collection  for  that  interval.  Repeat  the 
random  selection  process  for  the  next 
sampling  interval.  Each  line  should 
have  an  equal  chance  of  being  selected 
at  each  sampling  interval. 

Cattle  Carcass  Selection 

The  half-carcasses  eligible  for 
sampling  should  be  selected  from  those 
in  the  cooler  12  or  more  hours  after 
slaughter.  Both  the  "leading"  and 
"trailing"  sides  of  a  canass  should  have 


an  equal  chance  of  being  selected  within 
the  designated  time  frame  (based  on  the 
sampling  bequency  for  the  plant). 
NOTE:  If  more  than  one  shift  is 
operating  at  the  plant,  the  sample  can  be 
taken  on  any  shiJt,  provided  the' 
following  requirements  are  met: 

Selection  of  TIME:  Select  the  time, 
based  on  the  appropriate  sampling 
bequency,  for  collecting  the  sample. 

Selection  of  COOLER  SITE:  Select  a 
safe  and  accessible  site  in  the  cooler  for 
random  selection  of  the  half-carcass. 
This  site  may  be  located  at  the  transfer 
chain,  grading  chain,  or  a  rail  that 
contains  carcasses  that  have  been 
chilled  12  hours  or  more.  If  there  are 
midtiple  sites  of  the  same  kind,  select 
one  at  landcm. 

Selection  of  HALF-CARCASS:  Baaed 
on  the  sampling  frequency  for  the  plant, 
identify  a  half-carcass  (selected  by  yaw 
random  number  method)  from  the 
predetermined  point  along  the  chain 
(cooler  site)  and  then  count  beck  five  (5) 
half-carcasses  and  select  the  next  half- 
carcass  (carcass)  for  sampling.  The 
reason  for  counting  back  Rve  balf- 
carrassea  is  to  avoid  any  possible  bias 
diuing  selection.  (See  Sampling 
Frequency  section  to  determine  the  rate 
of  sampling.) 

Swine  Quross  Selection 

The  carcasses  eligible  for  sampling 
should  be  selected  m>m  those  in  the 
cooler  12  or  more  hours  after  slaughter. 
Every  carcass  should  have  an  equal 
chance  of  being  selected  within  the 
designated  time  frame  (based  on  the 
sampling  frequency  for  the  plant). 
NOTE:  If  more  than  one  shift  is 
operating  al  the  plant,  the  sample  can  be 
taken  on  any  shift,  provided  the 
following  requirements  are  met: 

Selection  of  TIME:  Select  the  time, 
based  on  the  appropriate  sampling 
frequency,  for  collecting  the  sample. 

Selection  of  COOLER  SITE:  Select  a 
safis  and  accessible  site  in  the  cooler  Cor 
random  selection  of  the  carcass.  This 
site  may  be  located  at  the  transfer  chain, 
grading  chain,  or  a  rail  that  contains 
carcasses  that  have  been  chilled  12 
houra  or  more.  If  there  are  multiple  sites 
of  the  same  kind,  select  one  al  random. 

Selection  of  CARCASS:  Based  on  the 
sampling  frequency  for  the  plant, 
identify  a  whole  carcass  from  the 
predetermined ^oint  along  the  chain 
and  then  count  back  five  (5)  carcasses 
and  select  the  next  carcass  for  sampling. 
The  reason  for  counting  beck  five 
carcasses  is  to  avoid  any  possible  bias 
during  selection.  (See  Sampling 
Frequency  section  to  determine  the  rate 
ofsampUng.) 


Aseptic  Techniques/Sampling 

Extraneous  organiams  from  the 
enviraiunent,  hands,  clothing,  sample 
containers,  sampling  devices,  etc,  may 
lead  to  erroneous  analytical  results. 
More  stringent  requirements  for 
microbiological  analysis  are  necessary, 
therefore,  use  of  aseptic  sampling 
techniques  and  clean,  sanitized 
equipment  and  supplies  are  of  utmost 
importance. 

There  should  be  an  area  designated 
for  preparing  sampling  supplies,  etc.  A 
stainless  steel,  wheeled  cart  or  table 
would  be  useful  during  sampling.  A 
small  tote  or  caddy  could  be  moved  to 
the  location  of  sampling  and  could  be 
used  for  carrying  supplies,  supporting 
sample  bags  when  adding  sterile 
solutions  to  sample  begs,  etc. 

Sterile  gloves  should  be  used  for 
collecting  samples.  The  only  items 
which  may  contact  the  external  surface 
of  the  glove  ere  the  exposed  sample 
being  collected  and/or  the  sterile  sample 
utensil  (specimen  sponge).  Keep  in 
mind  that  the  outside  surfaces  of  the 
sample  container  are  not  sterile.  Do  not 
handle  the  inside  surface  of  the  sterile 
sample  containers.  Do  not  touch 
anything  else.  The  following  procedure 
for  putting  on  sterile  gloves  can  be 
followed  when  collecting  samples: 

(a)  Peel  open  the  package  of  sterile 
gloves  from  the  top  without 
contamiiuitlng  (touching,  breathing  on, 
contacting,  etc)  the  exterior  of  the 
gloves. 

(b)  Remove  a  glove  by  holding  it  from 
the  wrist-side  opening  inner  surface. 
Avoid  any  contact  with  the  outer 
surface  of  the  glove.  Insert  the  washed 
and  sanitized  hand  into  the  glove, 
taidng  care  not  to  puncture  the  glove. 

(c)  Taking  care  not  to  contaminate  the 
exterior  sur&ce  of  the  glove,  repeat  the 
above  step  for  the  hand  you  will  use  to 
physically  handle  the  sample. 

(d)  If  at  any  time  you  are  coiKemed 
that  a  glove  may  be 

Preparation  for  Sample  Collection 

Prior  to  collecting  samples,  review     . 
appropriate  sampling  steps,  random 
selection  procedures,  and  other 
information  that  will  aid  in  sample 
collection. 

On  the  day  prior  to  sample  collection, 
after  checking  for  cloudiness/turbidity, 
place  the  number  of  BPD  containers  that 
will  be  needed  for  the  next  day's 
sampling  in  the  refrigerator/cooler.  If 
samples  are  to  be  shipped  to  an  off-site 
facility,  pre-chill  shipping  container  and 
refrigerator  pecks. 

On  the  day  of  sampling,  gather  all 
sample  collection  b^,  sterile  gloves, 
senitizer,  hand  soap,  sterile  solutions  for 


sampling,  and  specific  materials  listed 
under  the  Materials  section  of  the 
sample  collection  section  for  the  tjrpe  of 
carcass  to  be  sampled.  Ensure  that  all 
sampling  supplies  are  on  hand  and 
readily  available  before  begiiuiing 
sample  collection. 

Label  the  sample  bags  before  starting 
the  sampling  procedure.  Use  perroaneni 
ink.  If  you  are  using  paper  labels,  it  is 
important  that  the  label  be  applied  to 
the  bag  at  normal  room  temperature:  it 
will  not  stick  if  apphed  in  the  cooler. 

Outer  clothing  ({rocks,  gloves,  head 
gear,  etc)  worn  in  other  areas  of  the 
plant  should  be  removed  before  entering 
the  sampling  area  or  preparing  to  collect 
samples.  Replace  outer  clothing 
removed  earliw  with  clean  garments 
(i.e.,  laboratory  coat)  that  have  not  been 
directly  exposed  to  areas  of  the  plant 
outside  of  the  sampling  area. 

Sanitize  the  sample  work  area 
surfaces  by  wiping  with  a  clean 
disposable  cloth  or  paper  towel  dipped 
in  a  freshly  prepared  500  ppm  (parts  per 
million)  sodium  hypochlorite  solution 
(0.05%  sodium  hypochlorite)  or  other 
approved  sanitizer  which  provides  an 
equivalent  available  chlorine 
concentration.  The  sample  work  area 
surfaces  must  be  free  of  standing  liquid 
before  sample  supplies  and/or  product 
containera  are  placed  on  them. 

Before  sampling,  thoroughly  wash 
and  scrub  hands  to  the  mid-forearm. 
Use  antibacterial  hand  soap.  If  available, 
this  should  include  a  sanitizer  at  50 
ppm  equivalence  available  chlorine.  Dry 
the  hands  using  disposable  paper 
towels. 

Specific  Sample  Collection  Procedures 
Cattle  Sample  Collection  Procedure 
Mtaerials 

1.  Sterile  specimen  sponge  in  sterile 
Whirl-pack®-type  bag  or  equivalent 

2.  25  ml  sterile  Butterfield's  phosphate 
diluent  (BPD) 

3.  Sterile  ziplock-type  or  stomacher  bag 

4.  Template  for  100  cm'  sampling  area 

5.  Sterile  gloves 

6.  Wheeled  ladder,  sampling  platform, 
or  step  ladder 

7.  Sanitizing  solution 

8.  Small  tote  or  caddy  for  carrying 
supplies 

Collection 

Read  the  sections  imder  Pre-sampling 
Preparation  and  Preparation  for  Sample 
Collection  before  beginning  the 
sampling  procedure.  Use  predetermined 
random  selection  procedures  for 
selecting  the  half-carcass  to  be  sampled. 
Remember,  samples  will  be  collected 
from  half-carcasses  in  the  cooler  12 
houra  or  more  after  slaughter. 


A  sampling  sponge  (which  usually 
comes  dehydrated  and  prepackaged  in  a 
sterile  bag)  will  be  used  to  sample  all 
three  sites  on  the  carcass  (flank,  brisket, 
and  rump — see  Figure  2).  It  is  important 
to  swab  urn  areas  in  the  order  of  least 
to  most  contamination  in  order  to  avoid 
spreadirig  any  contamination. 

Therefore,  swab  the  areas  in  the 
sequence  indicated  in  this  sampling 
protocol.  Nondestructive  surface 
sampling  will  be  conducted  as  follows: 

1.  Ensure  that  all  bags  have  been  pre- 
labeled  and  all  supplies  are  on  hand, 
including  the  sampling  template.  (An 
assistant  may  be  helphll  during  the 
sampling  process.) 

2.  IF  a  reusable  template  is  used, 
immerse  the  sampling  template  in  an 
approved  sanitizing  solution  for  at  least 
1-2  minutes.  )ust  prior  to  swabbing  the 
first  sample  site  on  the  carcass  (step  13), 
retrieve  the  sampling  template  from  the 
sanitizing  solution.  Shake  excess 
solution  from  the  utensil,  then  protect 
the  portion  of  the  template  that  will 
contact  the  carcass  froim  contamination. 

3.  Locate  the  flank,  brisket,  and  rump 
sampling  sites  using  illustrations  and 
directions  in  Figure  2  (cattle  carcass 
sampling  locations). 

4.  Position  the  wheeled  Udder, 
sampling  platform,  or  step  ladder  near 
the  carcass  so  the  rump  sample  area 
(Figure  2)  is  within  easy  reach  from  the 
ladder. 

5.  While  holding  the  sponge  beg  at  the 
top  comer  by  the  wire  closure,  tear  off 
the  clear,  perforated  strip  at  the  top  of 
the  bag. 

6.  Remove  the  cap  from  sterile  BPD 
bottle,  being  careful  not  to  touch  the 
bottle  opening. 

7.  Carefully  pour  about  half  the 
contents  of  the  sterile  BPD  bottle 
(approximately  10  ml)  into  the  sponge 
b^  to  moisten  the  spoitse. 

8.  Close  the  top  of  the  bag  by  pressing 
the  wire  closures  together.  Use  hand 
pressure  from  the  outside  of  the  bag  and 
carefully  massage  the  sponge  until  it  is 
FULLY  HYDRATED  (moistened). 

9.  With  the  bag  still  closed,  carefully 
push  the  moistened  sponge  to  the  upper 
portion  of  the  bag. orienting  one  narrow 
end  of  the  sponge  up  toward  the 
opening  of  the  bag.  Do  NOT  open  the 
bag  or  touch  the  sponge  with  your 
fingera.  While  holding  the  bag,  gently 
squeeze  any  excess  fluid  from  the 
sponge  using  hand  pressure  from  the 
outside.  The  whole  sponge  should  still 
be  in  the  bag. 

10.  Open  the  bag  containing  the 
sponge,  being  careful  not  to  touch  the 
inner  surface  of  the  bag  with  your 
fingers.  The  wire  closure  at  the  top  of 
the  bag  should  keep  the  bag  open.  Set 
bag  aside. 


11.  Put  on  a  pair  of  sterile  gloves.    * 

12.  Carefully  remove  the  moistened 
sponge  from  the  beg  with  the  thumb  and 
fingere  (index  and  middle)  of  your 
sampling  hand. 

13.  With  the  other  hand,  retrieve  the 
template  by  the  outer  edge,  taking  care 
not  to  contaminate  the  inner  edges  of 
the  sampling  area  of  the  template. 

14.  Locale  the  flank  samphng  area 
(Figure  2).  Place  the  template  over  this 
location. 

15.  Hold  the  template  in  place  with 
one  gloved  hand  (Remember,  only  the 
sponge  should  touch  the  sampling  area. 
Take  care  not  to  coDlaminate  this  aree 
with  your  hands) 

16.  With  the  other  hand,  wipe  the 
sponge  over  the  enclosed  sampling  area 
(10  cm  X  10  cm)  for  a  total  of 
approximately  10  times  in  the  vertical 
and  10  times  in  the  horizontal 
directions.  The  pressure  for  swabbing 
would  be  as  if  you  were  removing  dried 
blood  from  the  carcass.  However,  the 
pressure  should  not  be  too  hard  as  to 
crumble  or  destroy  the  sponge.  (Note: 
The  template  may  need  to  be  "rolled" 
from  side  to  side  during  swabbing  sinoe 
the  surface  of  the  carcass  is  not  flaL  Thia 
ensures  that  the  100  cm'  araa  is 
enclosed  while  swabbing.) 

17.  Repeat  steps  14-16  for  the  brisket 
area,  using  the  SAME  side  or  surface  of 
the  sponge  used  to  swab  the  flank  area. 

18.  After  swabbing  the  brisket  area, 
transfer  the  template  to  the  same  hand 
holding  the  sponge.  Do  not  contaminate 
the  sponge  or  inner  edges  of  the 
sampling  area  of  the  template. 

19.  Climb  the  ladder  or  platform, 
holding  onto  the  handrail  with  the  band 
used  lo  hold  the  template.  Once  al  a 
convenient  and  safe  height  for  sampling 
the  rump,  transfer  template  back  lo 
"climbing"  hand  (hand  used  lo  hold 
onto  the  rail  while  climbing  the  ladder), 
taking  care  not  to  contaminate  the  itmer 
edges  of  the  template. 

20.  Repeat  steps  14-16  for  the  rump 
aree,  using  the  "clean"  surface  or  side 
(the  side  &at  tvas  NOT  previously  used 
to  swab  the  flank/brisket  areas)  of  the 
sponge. 

21.  After  swabbing  the  rump  ar»a, 
carefully  place  the  sponge  bad;  in  the 
sponge  sample  bag,  taking  care  not  to 
touch  the  sponge  to  the  outside  of  the 
sample  bag. 

22.  While  holding  the  handrail,  climb 
down  from  the  ladder. 

23.  Add  the  additional  BPD  (about  IS 
ml)  lo  the  sample  bag  to  bring  the  total 
volume  to  approximately  25  ml. 

24.  Expel  excess  air  from  the  bag 
containing  the  sponge  and  fold  down 
the  top  edge  of  the  bag  3  or  4  times  to 
close.  Secure  the  bag  by  folding  the 
attached  wire  tie  beck  against  the  bag. 
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Place  dosed  sponge  bag  into  second  bag 
and  close  the  second  hag  securely. 

25.  (a)  If  samples  are  to  be  analyzed 
at  an  ON-SITE  LABORATORY,  begin 
sample  preparation  (ANALYTICAL 
METHODS  section) 

(b)  If  samples  are  to  be  analyzed  at  an 
OUTSIDE  (OFF-SITE)  LABORATORY, 
follow  procedure  in  the  Sample 
Shipment  section. 

Swine  surface  sample  collection 
procedure: 

Materials 

1.  Sterile  spedmen  sponge  in  sterile 

Whirl-Pak*-type  bag  or  equivalent 
2. 25  ml  sterile  Butterheld's  phosphate 

diluent  (BPD) 

3.  Sterile  ziplock-type  or  stomacher-type 
l»8 

4.  Template  for  a  100  on'  sampling  area 

5.  Sterile  gloves 

6.  Wheeled  ladder,  sampling  platibmi, 
or  step  ladder 

7.  Sanitizing  solution 

8.  Small  tote  or  caddy  for  carrying 
supplies 

Collection 

Read  the  sections  under  Pre-sampllng 

Preparation  and  Preparation  for  Sample 
Oollection  berore  beginning  the 
sampling  procedure.  Use  predetermined 
random  selection  procedures  for 
selecting  carcass  to  be  sampled. 
Remember:  samples  will  be  collected 
bom  carcasses  in  the  cooler  12  hours  or 
more  after  slaughter.  A  sampling  sponge 
(which  usually  comes  dehydrated  and 
prepackaged  in  a  sterile  bag)  will  be    - 
used  to  sample  all  three  sites  on  the 
swine  carcass  (belly,  ham,  and  jowl — 
see  Figure  3).  It  is  important  to  swab  the 
areas  in  the  order  of  least  to  most 
contamination  in  order  to  avoid 
spreading  any  contamination.  Therefore, 
swab  the  areas  in  the  sequence 
indicated  in  this  sampling  protocol. 
Nondestructive  surface  sampling  will  be 
conducted  as  follows: 

1.  Ensure  that  all  supplies  are  on 
hand.  (An  assistant  may  be  helpful 
during  the  sampling  process.) 

2.  If  a  reusable  template  is  used, 
immerse  the  sampling  template  in  a 
sanitizing  solution  for  at  least  1-2 
minutes.  Just  prior  to  swabbing  the  first 
sample  site  on  ■♦lie  swine  carcass  (step 
12),  retrieve  the  sampling  template  from 
the  sanitizing  solutiorL  Shake  excess 
solution  from  the  utensil,  then  protect 
the  portion  of  the  template  that  will 
contact  the  carcass  from  contamination. 

3.  Locate  the  belly,  ham,  and  jowl 
sampling  sites  using  illustrations  and 
directions  in  Figure  3  (swine  carcass 
sampling  locations). 

4.  Position  the  wheeled  ladder, 
sampling  platform,  or  step  ladder  near 


the  carcass  so  the  ham  sample  area 
(Figure  3)  is  within  easy  reach  from  the 
ladder. 

5.  Hold  the  sponge  bag  at  the  top 
comer  by  the  wire  closure,  then  tear  off 
the  clear  perforated  strip  at  the  top  of 
the  bag.  Open  the  bag 

B.  Remove  the  cap  from  sterile  BPD 
bottle,  being  careful  not  to  touch  the 
bottle  opening.  Oo  not  contaminate  the 
lid. 

7.  Carefully  pour  about  half  of  the 
contents  of  the  sterile  BPD  bottle  (10  ml) 
into  the  sponge  bag  to  moisten  the 
sponge.  Put  the  lid  back  on  die  BPD 
bottle. 

8.  Cloee  the  top  of  the  bag  by  pressing 
the  wire  closures  together.  Use  hand 
pressure  from  the  outside  of  the  bag  and 
carefully  massage  the  sponge  until  it  is 
FULLY  HYDRATED  (moistened). 

9.  With  the  bag  still  closed,  carefully 
push  the  moistened  sponge  to  the  upper 
portion  of  the  bag  orienting  one  narrow 
end  of  the  sponge  up  toward  the 
opening  of  the  beg.  Do  NOT  open  the 
bag  or  touch  the  sponge  with  your 
fingers.  While  holding  the  bag,  gently 
squeeze  any  excess  fluid  from  the 
sponge  using  band  pressure  from 
outside.  The  whole  sponge  should  still 
be  inside  the  bag. 

10.  Open  the  bag  containing  the 
sponge,  being  carefiil  not  to  touch  the 
inner  surface  of  the  bag  with  your 
fingers.  The  wire  closure  at  the  top  of 
the  bag  should  keep  the  bag  open. 

11.  Put  on  a  pair  of  sterile  gloves. 

12.  Carefully  remove  the  moistened 
sponge  from  the  bag  with  the  thumb  and 
fingers  (index  and  middle)  of  your 
samplinp;  hand. 

13.  With  the  other  hand,  retrieve  the 
template  by  the  outer  edge,  taking  care 
not  to  contaminate  the  iimer  edges  of 
the  sampling  area  of  the  template. 

14.  Locate  the  belly  sampling  area 
(Figure  2).  Place  the  template  over  this 
location. 

15.  Hold  the  template  in  place  with 
one  gloved  hand.  Remembcn',  only  the 
sponge  should  touch  the  sampling  area. 
Take  care  not  to  contaminate  this  area 
with  your  hands. 

16.  With  the  other  hand,  wipe  the 
sponge  over  the  enclosed  sampling  area 
(10  cm  X 10  cm)  for  a  total  of 
approximately  10  times  in  the  vertical 
and  10  times  in  the  horizontal 
directions.  The  pressure  for  swabbing 
would  be  as  if  you  were  removing  dried 
blood  from  the  carcass.  However,  the 
pressure  should  not  be  too  hard  as  to 
crumble  or  destroy  the  sponge. 

Nate;  The  template  may  need  to  be 
"rolled"  from  side  to  side  during  swabtring 
since  tlie  surface  of  the  carcass  is  not  flat. 
This  ensures  that  the  100  cm^  am  is 
enclosed  while  swsliblng. 


17.  After  swabbing  the  belly  area, 
transfer  the  template  to  the  same  hand 
that  is  holding  the  sponge.  Do  not 
contaminate  the  sponge  or  the  inner 
edges  of  the  sampling  area  of  the 
template. 

18.  Climb  the  ladder  or  platform, 
holding  onto  the  handrail  with  the  hand 
used  to  hold  the  sampling  template  in 
place.  Once  at  a  convenient  and  safe 
height  for  sampling  the  ham,  transfer 
template  back  to  the  "climbing"  hand 
(hand  used  to  hold  onto  the  rail  while 
climbing  the  ladder),  taking  care  not  to 
i:ontaminate  the  sponge  or  the  inner 
edges  of  the  template. 

19.  Repeal  steps  14-16  for  the  ham 
sampling  area,  using  the  SAME  surface 
of  the  sponge  used  to  swab  the  belly 
area. 

20.  After  swabbing  the  ham  area, 
carefully  place  the  template  back  to  the 
same  hand  that  is  holding  the  sponge. 
Do  not  contaminate  the  sponge  or  the 
inner  edges  of  the  sampling  area  of  the 
template. 

21.  While  holding  the  handrail,  climb 
down  from  the  ladder. 

22.  Transfer  the  template  back  to  the 
"climbing"  hand  (hand  used  to  hold 
onto  the  rail  while  descending  the 
ladder),  taking  care  not  to  contaminate 
the  sponge  or  the  inner  edges  of  the 
template. 

23.  Repeat  steps  14-16  for  the  jowl 
area,  using  the  "clean"  surface  or  side 
(the  side  that  was  not  previously  used 
to  swab  the  belly/ham  areas). 

24.  After  swabbing  the  jowl  area, 
carefully  place  the  sponge  back  into  the 
sponge  bag.  Do  not  touch  the  surface  of 
the  sponge  to  the  outside  of  the  sponge 
bag. 

25.  Add  the  additional  BPD  (about  15 
ml)  to  the  bag  to  bring  the  total  volume 
to  approximately  25  ml. 

26.  Press  wire  closures  of  the  sponge 
bag  together,  expel  excess  air,  then  fold 
down  the  top  edge  of  the  bag  3  or  4 
times.  Secure  the  bag  by  folding  the 
attached  wire  tie  back  against  the  bag. 
Place  the  dosed  sponge  bag  into  the 
second  bag  and  close  the  second  bag 
securely. 

27.  (a)  If  samples  are  to  be  analyzed 
at  an  ON-SITE  LABORATORY,  begin 
sample  preparation  (ANALYTICAL 
METHODS  section). 

(b)  If  samples  are  to  be  analyzed  at  an 
OUTSIDE  (OFF-SITE)  LABORATORY, 
follow  procedure  in  the  Sample 
Shipment  section. 

Sample  Shipment 

Samples  analyzed  on-site  must  be 
analyzed  as  soon  after  collection  as 
possible.  If  no  on-site  facilities  are 
available,  the  samples  must  be  shipped 
the  same  calendar  day  as  collecteth  to 


scientific  body  in  collaborative  trials 
against  the  three  tube  Most  Probable 
Number  (MPN)  method  and  agreeing 
with  the  95%  upper  and  lower 
confidence  limits  of  the  appropriate 
MPN  index. 
Suggested  Quantitation  Schemes 

If  a  generic  one  ml  plating  technique 
is  used  for  B.  coli  quantitation  for  cattle 
or  swine  carcass  sponging  sample 
analysis,  the  plate  count  would  be 
divided  by  1 2  to  equal  the  count  per 
cm'.  To  cover  the  marginal  and 
unacceptable  range  for  E.  coli  levels 
(described  in  later  section),  the 
undiluted  sample  extract,  a  1:10.  a 
1:100,  a  1:1,000  and  a  1:10,000  dilution 
should  be  plated,  preferably  in 
duplicete.  Higher  or  lower  dilutions 
may  need  to  be  plated  based  on  the 
spedfic  product. 

If  a  hydrophobic  grid  membrane 
filtration  method  were  used,  the  only 
difference  would  be  filtration  of  one  ml 
of  the  undiluted  sample  extract,  1:10, 
1:100. 1:1.000  and  1:10.000  dilutions. 

Additional  dilutions  of  the  original 
extract  may  need  to  be  used  if  a  tluee 
tube  MPN  protocol  is  used.  The  three 
highest  dilutions  that  were  positive  for 
E.  coli  are  used  to  calculate  the  MPN. 
MPN  values  from  the  appropriate  MPN 
Table  represent  the  coimt  per  ml  of 
original  extract  and  therefore  must  be 
divided  by  12  to  obtain  the  count  per 
cm'  of  carcass  surface  area. 

Record  Keeping 

Each  test  result  must  by  recorded  in 
terms  of  colony  forming  units  per  square 
centimeter  (cfii/cm").  A  process  control 


an  outside  laboratory.  The  samples  must 
be  analyzed  no  later  than  the  day  after 
collection. 

1.  Prochill  shipping  container  by 
pladng  the  open  shipping  container  in 
the  refrigerator  at  least  the  day  before 
sampling. 

2.  Place  the  appropriately-labeled, 
double-begged  sampMs)  in  the 
prechllled  shipping  container  in  an 
upright  position  to  prevent  spillage. 
Newspaper  may  be  used  for  cushioning 
the  sample  and  holding  it  in  the  upright 
position.  If  more  than  one  sample  is   - 
collected  during  the  day,  take  steps  to 
ensure  that  samples  are  maintained  at 
refrigeration  temperature.  Refrigeration 
temperatures  help  limit  multiplication 
of  any  microorganisms  present  which 
ensures  the  most  accurate  results. 

3.  Place  a  corrugated  cardboard  pad 
on  top  of  samples.  This  corrugated 
cardboard  pad  prevents  dired  contact  of 
frozen  gel  packs  with  the  samples.  Next 
place  the  frozen  gel  pack(s)  on  top  of  the 
corrugated  pad.  Use  suffident  frozen 
coolant  to  keep  the  sample  refrigerated 
during  shipment  to  the  designated 
laboratory.  Insert  foam  plug  and  press  it 
down  to  minimize  shipper  heed  space. 

4.  Ship  samples  (via  overnight 
delivery  or  courier)  to  the  assigned 
laboratory. 

Analytical  Methods 

Samples  must  be  analyzed  using  one 
of  the  E.  coli  (Biotypo  I)  quantitation 
methods  found  in  the  (jffidal  Methods 
of  Analysis  of  the  Assodation  of  Offidal 
Analytical  Chemists  (AOAC). 
International.  16th  edition,  or  by  any 
method  which  is  validated  by  a 

Table  3.— Values  for  Marginal  and  Unacceptable  Results  for  E.  Cou  performance  Critebia 


table  or  duirt  can  be  used  to  record  the 
results  and  tadlitate  evaluation.  Results 
should  be  recorded  in  the  order  of 
sample  collection  and  include 
information  useful  for  determining 
appropriate  corrective  adions  when 
problems  occur.  The  information 
needed  for  each  sample  indudes  date 
and  time  of  sample  collection,  and,  if 
more  than  one  slaughter  line  exists,  the 
slaughter  line  from  which  the  sample 
tras  coUeded.  These  records  are  to  be 
maintained  at  the  establishment  for 
twelve  months  and  must  be  made 
available  to  Inspection  Program 
employees  on  request.  Inspedion 
persoimel  review  results  over  time,  to 
verify  effective  and  consistent  process 
control 

For  E.  coli  testing  to  be  the  most 
usefiil  for  verifying  process  control, 
timeliness  is  important  and  the  record 
should  be  updated  with  die  receipt  of 
each  new  result.  Detailed  records 
should  also  be  kept  of  any  corrodive 
actions  taken  if  process  control 
deviations  are  detected  through 
microbiological  testing. 

Applying  PeifonnancB  Criteria  to  Test 

Resu/te 

Categorizing  Test  Results 

E.  coli  test  levels  have  been  separated 
into  3  categories  for  the  purpose  of 
process  control  verification:  accep*ble, 
marginal,  and  unacceptable.  (In  the 
Pathogen  Redudion/HACCP  Regulation, 
the  upper  limits  for  the  accepuble  and 
marginal  ranges  were  denoted  by  m  and 
M.)  These  categories  are  described  by 
slaughter  spedes  in  Table  3. 


SlaugMer  class 


Cattle  . 
Swine. 


Acceptable  range 


to  tlulom» . 


Marginal  range 


Positive  but  not  above  10O  dulcntf  ..- 

Above  10  chVan2  but  not  above  10,000 
ctutan^.  


Unacceptable  range 


Above  100  Oulcm'. 
Alwve  10,000  chi/cm'. 


ltstKHi«beno.8<lthatn«U«he"»*««^''r*e«««*«y<^'»»«'*^ 


cass  suilace  area). 


To  illustrate  the  use  of  Table  3, 
consider  a  steer/heifer  slaughter 
establishmenL  E.  coli  test  results  for  this 
establishment  will  be  acceptable  if 
negative,  marginal  if  positive  but  not 
above  100  cfu/cm',  and  unacceptable  if 
above  100  cfu/cm'. 

Variiication  Criteria 

The  verification  criteria  are  applied  to 
test  results  in  the  order  that  sample*  are 
collected.  The  criteria  consist  of  limits 
on  occurrences  of  marginal  and 
unacceptable  results. 


As  each  new  test  result  is  obtained, 
the  verification  criteria  are  applied 
anew  to  evaluate  the  status  ot  process 
control  with  rasped  to  fecal 
contamination. 

1.  An  unacceptable  result  should 
trigger  immediate  adion  to  review 
process  controls,  discover  the  causa  if 
possible,  and  prevent  recurrence. 

2.  A  total  of  more  than  three  marginal 
or  unacceptable  results  in  the  last  13 
consecutive  results  also  signals  a  need 
to  review  process  controls. 


This  way  of  looking  at  the  number  of 
marginal  and  unacceptable  results  is 
described  as  a  "moving  window" 
approach  in  the  regulation.  With  this 
approach,  results  are  accumulated  until 
13  have  been  accrued.  After  this,  only 
the  most  recent  13  results— those  in  the 
"moving  window" — sre  considered. 

An  example  of  a  record  of  results  for 
Steer/Heifer  testing  is  shown  (in  table 
form)  below  for  an  establishment 
performing  two  tests  per  day. 


38M4        Federal  Kegiaier  /  Vol.  61,  No.  144  /  Thursday,  July  25,  1996  /  Rules  and  RegulaUons 

Test* 

Dole 

Tkne 

ool- 

lacled 

Teet  nssult  (du/cm^) 

Result  unacceptabia? 

Result  marginal? 

Numbef 
maiginal 
orunao- 

PassAail? 

13 

1 
2 

10-07 
10-08 

iiwio 

10-10 
10-11 
10-14 

"lo^is" 

Oe.'SO 
14:00 
07:10 
13.-00 
10:00 
1220 
0920 
13:30 
10:50 
14:50 
08:40 
12:00 
09-JO 
1520 
0730 
11:40 
1020 

10 

NegaNva ._ 

50 —   ._ 

NegattM  _ 

Nagalive _ 

No 

No 

Nd  „ 

Yes 

No 

1 
1 
2 

2 
2 
2 

3 
3 
3 
3 

4 
4 
4 
3 
3 
2 
3 

Pass 

Pass 

Pass 

Pass 

Pass 

Pass 

Pass 

Pass 

Pass 

Pass 

Fa« 

Fail 

Fail 

Pass 

Pass 

Pass 

Fan 

3 

Yes 

No 

4 

No 

5 

No 

No 

6 

Negative 

No  „ 

No 

7 

80 _.„ 

No :. 

Yes 

8 

Negalive 

No ., 

No 

9 

Nagalne 

Negtfive 

No 

No 

No 

No 

10 

No 

11 

50 _ _ 

Yes 

12 

Nonegative 

No . 

No 

13 

Negative 

Negalive _ 

Negalive 

N«9B«»e 

120 

No 

No .    .... 

No 

14 

No 

15 

ioTia 

10-17 

No 

No 

No .. 

No  _ 

16 
17 

No _ 

Yes ..   
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Figure  1.  Exanple  of  sanpling  template  (not  drawn  to  scale) 


The  following  observations  can  be 
made  on  tiiis  example: 

1.  As  of  10-14  at  08:40,  there  are  four 
marginal  or  unacceptable  results  in  the 
last  11  results,  which  exceeds  the  limit 
of  3  in  13  consecutive  tests. 

2.  The  limit  of  3  in  13  also  is 
exceeded  for  the  next  two  tests,  but 
since  no  new  marginal  or  unacceptable 
result  has  occurred,  these  failures 
should  not  be  treated  as  evidence  of  a 
new  problem.  The  log  or  documentation 


of  corrective  action  taken  for  the  first 
foilure  should  be  adequate  to  verify  that 
the  deviation  or  problem  was  addressed. 

3.  On  10-15  at  15:20  the  number  of 
marginal  or  unacceptable  results  in  the 
last  13  tests  goes  down  to  3  because  the 
marginal  result  for  10-07  at  08:50  is 
dropped  and  replaced  by  an  acceptable 
result  as  the  13-test  window  moves 
ahead  1  test. 

4.  The  result  for  10-17  at  10:20 
exceeds  100  and  is  unacceptable. 


Figure  4  shows  the  same  results  as  the 
above  example  but  the  results  are 
displayed  in  chart  form.  The  numbers 
along  the  horizontal  axis  of  the  graph  (x- 
axis),  refers  to  the  test  number  in  the 
chart  above.  The  information  for  each 
test  result,  such  as  the  time  and  date  the 
sample  was  collected  could  also  be 
recorded  on  the  chart. 
aiLUNa  oooe  mio-om-t 
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Figure  2.       SampUng  locations  for  £.  contesting  of  catUe  carcasses 


Rump   Locate  me  posterior  aspect  or  the  aNch 
bone.  Draw  an  imaginaiy  line  toward 
Itieaclritee  tendon.  At  the  point  where 
the  fne  intersects  the  cut  surteoe  of 
the  round  is  the  starting  point  for  the 
rumpsampte.  Measure  10  cm  up  the 
me  leadng  to  the  achfles  landon.  then 
10  cm  over  (laieraly),  thenIO  cm  back 
tothecutsurfaoeof  thereund.  then  10 
cm  atang  the  cut  surtee  to  fomi  the  10 
cm  by  10  cm  square  area. 
NdK  Tlw  upper  ikjstration  has  been 
purposely  aUsred  somewhat  Atrue 
lateral  view  of  the  carcass  would  not 
show  the  aitch  bone.  From  a  medial 
view,  the  wttofe  10  cm  x  10  cm 
sampling  araa  could  not  be  seen. 
'Therefore,  a  lateral  view  with  a  portion 
of  the  round  removed  so  the  tocaHon  of 
the  aitch  bone  is  shown  is  Hustrated. 


kiwginanfina 


Flank  Locate  the  cutaneous  flank  musde 
(external  abdominal  ofaique)  and  folow 
the  medial  border  of  the  musde 
antorioriy  untH  it  comes  with 
approjomatBlyroflhemklline.  This 
wil  be  the  starting  point  Measure  up 
(postsriorly)  10  cm  (approximately  4 
inches)  along  a  ine  approodmatety  3" 
from  the  nwMne  (measure  up  or 
paralel  to  the  mklline),  then  over 
(taterally)  io  cm  (approximately  4 
Inches)  to  form  a  10  cm  wide  by  10  cm 
tong  square  sample. 


Brisket  Locate  the  efoow  of  the  carcass.  Draw 
an  imaginary  line  straight  across 
(medialty)  to  the  midline  cut  Thiswil 
be  the  starling  point  Measure  up 
along  the  rndine  10  cm  (approximately 
4  inches),  then  over  10  cm 
(approximately  4  inches)  to  fomi  a  10 
cm  wide  by  10  cm  king  square  saiyte. 


MtdW  liordtr  of  cutvMout 


Stving  pt  far  •*■*  iMnpto 
■  whan  <h«  iMtfri  bordw  of 
the  cUmmw  iMk  muMl*  c 
ta  wahin  ■pprax.  r  of  tha  indfew 


««noptfc, 

MMMMmptoi, 

"■UmmomImiI 


Federal  Register  /  Vol.  61.  No.  144  /  Thursday.  July  25.  1996  /  Rules  and  RagulaHon^      3«937 


Figure  3.        Sampling  locations  for  E.  coli  testing  of  sw/ine<:arcasses 


baiy 


jowls 


ham 


Locate  the  elbow  -'  the  carcass  Draw  an 
imaginary  line  straight  across  (ntedially)  to  the 
midline  cut  This  will  be  the  starting  point 
Measure  up  ak)ng  the  mklline  10  cm 
(approximately  4  Inches),  then  over  10  cm 
(approximaleiy  4  inches)  to  complete  ttie  10  cm 
tong  by  10  cm  wide  square  sample.  Thissquare 
area  will  be  the  100  cm'  area  to  swab  for  the 
beWysampte. 


Draw  an  imaginary  line  from  the  atlas/axis  Joint 
to  the  ventral  mklline.  all  skin  bekjw  that  point 
will  be  consklered  the  jowl. 


From  the  dorsal  positfon.  kjcate  the  lateral 
surface  of  the  base  of  the  tail,  and  measure  up 
(caudal)  5  cm  atong  the  lateral  edge  of  the 
exposed  fat  margin,  then  10  cm  laterally.  Now 
measure  10  cm  down  (cranial),  then  10  cm 
medially,  then  5  cm  up  (posteriorty)  to  complete 
a  10  cm  tong  by  6  cm  wkle  rectanguter  samplkig 
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Appendix  G — Gnidelma  Ear 
Eschericliia  ooli  Testing  for  Proceas 
CoalTol  Veiiiication  in  Poultry 
Slanghler  EstabUalunenls 

Introduction 

Under  the  Pathogen  Reduction/ 
HACCP  Regulation,  all  poultry  slauj^ter 
establishments  will  be  required  to  test 
carcasses  for  generic  E.  coli  as  a  tool  to 
verify  process  control.  This  document 
outlines  the  sampling  and  microbial 
testing  that  should  be  followed  to  meet 
this  requirement.  It  also  gives  guidance 
to  intmpreting  your  results.  This 
document  is  a  supplement  to  the 
Regulation,  but  not  a  substitute  for  it. 
Further  in-depth  details  of  the  program 
may  be  found  in  the  Regulation.  Please 
provide  these  guidelines  to  your 
company  microbiolo^st  or  testing 
laboratory  in  order  to  help  you  meet  the 
regulatory  requirements  for  generic  E. 
coli  testing. 

Guidelines  for  Sample  Collecton/ 
Microbiologists 

Bacligroimd 

This  sampling  protocol  has  been 
prepared  to  support  the  Pathogen 
Reduction/HACCP  Regulation.  Carcass 
sampling  for  broiler  and  turkey 
carcasses  remain  the  nondestrucdve 
whole  bird  rinse  which  was  used  in  the 
PSIS  Nationwide  Microbiological 
Baseline  Data  Collection  Programs. 

Carcasses  within  the  same 
establishment  and  in  diffierent 
establishments  must  be  sampled  and 
analyzed  in  the  same  manner  if  the 
results  are  to  provide  a  useful  measure 
of  process  control  across  the  nation.  It 
is  imperative  that  all  like  estabUshments 
adhere  to  the  same  sampling  and 
analysis  requirements  detailed  here, 
without  deviation.  These  sampling  and 
analytical  procedures  may  be  directly 
written  into  your  estabUshment's 
individual  HACCP  plan. 

Poultry  carcasses  must  he  sampled 
after  the  chill  tank  at  the  end  of  the  drip 
line  or  last  readily  accessible  point  prior 
to  paqking/cut-up.  This  sample 
collection  location  is  the  same  as  that  in 
the  PSIS  baselire  studies,  making 
samples  taken  here  comparable  to  the 
nationwide  baseline  performance 
criteria. 

Pre-sampling  Preparation 

Sample  collection  will  be  carried  out 
by  the  individual  designated  in  the 
establishment's  written  protocol  for 
microbiological  sampling.  The  protocol 
should  include  a  check  list  of  tasks  to 
be  performed  prior  to  sample  collection, 
materials  needed  for  sample  collection, 
random  selection  procedures,  where  the 


samples  will  be  aiulyzed  (on-site  versus 
off-site),  and  other  information  that  will 
aid  the  sample  collector.  As  stated 
previously,  this  guideline  can  be  a  part 
of  the  plant's  sample  collection 
guidelines,  but  plant  specific  details  and 
procedures  will  need  to  be  included. 
Sampling  supplies,  such  as  sterile 
gloves,  sterile  sampling  solutions,  hand 
soap,  sanitizing  solution,  etc.,  need  to  be 
assembled  prior  to  beginning  sample 
collection. 

Sterile  sampling  solutions. 
Butterfield's  phosphate  diluent  (BPD). 
can  be  stored  at  room  temperature. 
However,  at  least  on  the  day  prior  to 
sample  collection,  check  solutions  for 
cloudiness  (DO  NOT  use  solutions  that 
are  cloudy,  turbid  or  contain  particulate 
matter)  and  place  the  number  of 
containers  of  sampling  solution  (BPD) 
that  will  be  needexl  for  the  next  day's 
sampling  in  the  refrigerator. 

To  obtain  the  most  accurate  results, 
samples  should  be  analyzed  as  soon 
after  collection  as  possible.  However,  if 
samples  must  be  transported  to  an  off- 
site  laboratory,  the  samples  need  to  be 
maintained  at  refrigeration  temperatures 
until  transport,  then  shipped 
rebigeiated  via  an  overnight  delivery 
service  to  the  laboratory  performing  the 
analysis.  Samples  analyzed  off-site  must 
be  picked  up  by  the  overnight  courier 
the  SAME  calendar  day  the  sample  is 
collected.  The  sample  must  arrive  at  the 
laboratory  no  later  than  the  day  after  the 
sample  is  collected.  Samples  dipped  to 
an  outside  laboratory  must  be  analyzed 
no  later  than  the  day  after  collection. 
The  following  section  gives  information 
on  shipping  containers  and  transporting 
samples  to  off-site  faciUties. 

Shipping  Containers  and  Coolant  Packs 
It  is  important  that  samples  fit  easily 
into  the  shipping  containers  so  that  the 
sample  bags  do  not  break. 

Correct  use  of  the  refrigerant  gel-ice 
packs  and  proper  packing  of  the 
shipping  container  are  necessary  so  that 
samples  arrive  at  the  laboratory  at  an 
acceptable  temperature.  Frozen  samples 
or  samples  which  are  too  warm  are  not 
considered  valid  and  must  not  be 
analyzed.  Some  bacteria  may  be 
damaged  by  temperatures  that  are  too 
cold,  while  temperatures  that  are  too 
warm  can  allow  bacteria  to  reproduce. 
Maintaining  samples  at  improper 
temperatures  may  cause  inaccurate 
sample  results. 

The  sample  should  be  kept 
refrigerated,  NOT  FROZEN,  in  the 
shipping  container  prior  to  pickup  by 
the  courier  service.  The  shipping 
container,  itself,  should  not  be  used  as 
a  refrigerator.  However,  multiple 
samples  (if  needed)  for  that  day  nuy  be 


stored  in  the  open  shipping  container  in 
the  cooler  or  refrigerator. . 

Sampling  Frequency 

Sampling  frequency  for  E.  coli  testing 
is  determined  by  production  volume. 
The  required  minimum  testing 
frequencies  for  all  but  very  low 
production  volume  establishments  are 
shown  in  Table  1  by  slaughter  spedes. 

Table  i.— E.  cou  Testing 
Frequencies* 


CMckans 
Tufceys  . 


1  lest  par  22,000 
caicasaes. 
1  test  per  3,000 


•NMk  These  testing  trequendes  do  not 
app^  to  veiy  low  volume  eatabMments.  See 

VeffLow  Volume  Establishments 

Some  establishments  may  be 
classified  as  very  low  volume 
estabUshments  based  on  their  annual 
production  volume.  The  maximum 
yearly  slaughter  volumes  for  very  low 
volume  estabUshments  are  described  in 
Table  2. 

Tabi^  2.— Maximum  Yearly  Poultry 
Slaughter  Volumes  for  Vbty 
Low  Volume  Estabushments 


Slaughter 

cmeria  (yewty  slaugtiter  vot- 

species 

ume) 

Chickens... 

No)  more  than  44a000  birds. 

Turkeys 

Not  more  than  60.000  birds. 

Chickans 

Not   more  than   440,000  tolal. 

and  tur- 

wilti not  more  than  60,000  tur- 

keys. 

keys. 

Establishments  with  very  low 
volumes  are  to  sample  the  predominant 
species  once  per  week,  initially,  until  at 
least  13  test  results  have  been  obtained. 

Once  the  initial  criteria  have  been  met 
for  very  low  volume  establishments  (see 
APPLYING  PERFORMANCE  CRITERIA 
TO  TEST  RESULTS),  the  estabUshment 
mil  repeat  the  same  sampUng  regime 
once  per  year,  in  the  3  month  period  of 
June  through  August,  or  whenever  a 
change  is  made  in  the  slaughter  process 


Random  Selection  of  Carcasses 

Samples  are  to  be  taken  randomly  at 
the  required  frequency  (See  section  on 
Sampling  Frequency).  For  example, 
given  the  frequency  of  testing  for 
turkeys  is  1  (one)  test  per  every  3,000 
turkeys  slaughtered,  then  if  a  plant 
slaughters  1,500  turkeys  an  hour,  1  (one) 
sample  will  be  taken  every  2  houre. 

Different  methods  of  selecting  the 
specific  carcass  for  sampling  could  be 
used,  but  all  require  the  use  of  random 
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oumbafs.  Methods  could  include:  using 
landom  number  tables,  using  calculatoi^ 
or  compulor-generated  random 
numbers,  drawing  cards,  etc.  When 
selecting  the  random  numbers,  use  the 
methodls)  currently  in  use  at  the 
establishment  for  other  sampling 
programs,  if  other  programs  are 
currently  underway. 

The  carcass  for  sampling  must  be 
selected  at  random  from  all  eligible 
carcasses.  If  multiple  lines  exist, 
randomly  select  the  line  for  sample 
collection  for  that  interval.  Repeat  the 
random  selection  process  for  the  next 
sampling  interval.  Each  tine  should 
have  an  equal  chance  of  being  selected 
at  eech  sampling  intervaL 

Poultry  Carcass  Selection 

The  poultry  carcasses  will  be  selected 


at  random  afier  chilling,  at  the  end  of 
the  drip  line  or  last  readily  accessible 
point  prior  to  paddng/cut-up.  A 
WHOLE  carcass  Is  required,  that  Is.  one 
that  has  not  been  trinuned. 

Nsle:  If  oiore  tiian  one  shift  is  opsnting  at 
the  pUnt,  the  sample  cap  be  taken  on  any 
ihlft.  provided  the  ioUowing  requlrsmants 
are  met: 

Saisctkn  of  TIME:  Select  the  time,  basad 
oo  the  appropriate  sampling  frequency,  far 
oollectlag  the  sample. 

Selection  of  OOLLBR:  If  man  than  oos 
chillar  iyitam  is  in  oparaliaa  at  the  bme  of 
saasple  ooUactiao,  the  chill  tank  from  whicfa 
the  sample  is  ieUctad  must  be  randnmly 


Selection  of  POULTRY  CARCASS:  Based 
oo  the  frequency  of  sampling  for  your 
establishment,  identify  a  carcass  (selected  by 
your  randoni  number  method)  from  the 
pradetarmined  point,  and  then  count  back 
five  (5)  carcasses  and  select  the  next  carcass 
far  sampllBg.  Bxcsptioo:  If  the  fiMi  carcass  is 
not  a  WHOLE  (utttrimmed)  bird,  count  back 
an  sriditional  five  carcasses  far  sample 
selectioo.  Each  carcass  must  have  an  squal 
chance  of  tieing  selected.  The  reason  far 
counting  back  five  carcsasea  is  to  avoid  any 
poKible  bias  during  selectioiL 

Aaaptic  Techniques/Sampling 

Extraneous  organisms  bom  the 
enviroimient,  hands,  clothing,  sample 
containers,  sampling  devices,  etc.,  may 
lead  to  erroneous  analytical  results. 
Stringent  requirements  for 
microbiological  analysis  are  neoeasaiy, 
thaiefbre,  use  of  aseptic  sampling 
techniques  and  clean  sanitized 
equipment  and  supplies  are  of  utmost 
importance. 

There  should  be  an  area  designated 
for  prepering  sampling  supplies,  etc  A 
stainless  steel,  wheeled  cart  or  table 
would  be  usehil  during  sampling  A 
small  tote  or  caddy  could  be  easily 
moved  to  the  location  of  sampling  and 
could  be  used  for  carrying  suppliaa. 


supporting  sample  bags  when  adding 
sterile  solutioas  to  sample  bags,  etc. 
Sterile  gloves  should  be  used  for 
collecting  samples.  The  only  item  which 
may  contact  the  external  surface  of  the 
glove  is  the  exposed  sample  being 
collected.  Keep  in  mind  that  the  outside 
surfaces  of  the  sample  container  are  not 
sterile.  Do  not  handle  the  inside  surhice 
of  the  sterile  sample  containers.  Do  not 
touch  anything  else.  The  following 
procedure  for  putting  on  sterile  gloves 
can  be  followed  whoi  collecting 
samples: 

(a)  Peel  open  the  package  of  sterile 
gloves  bam  the  top  without 
contaminating  (touching,  breathing  on, 
contacting,  etc.)  the  exterior  of  the 
gloves. 

(b)  Remove  a  glove  by  holding  it  bom 
the  wrist-side  opening  inner  suribce. 
Avoid  any  contact  with  the  outer 
surbce  of  the  glove.  Insert  the  washed 
and  sanitized  hand  into  the  glove, 
taking  care  not  to  puncture  the  glove. 

(c)  Next,  taking  care  not  to 
contaminate  the  outer  surface  of  the 
glove,  repeat  the  stop  above  for  the  hand 
you  will  uae  to  phjrsically  handle  the 
sample. 

(d)  If  at  any  time  you  are  concerned 
that  a  glove  may  he  contaminated, 
discard  it  and  begin  again  with  Step  (a) 
above. 

Preparation  for  Sample  CoUecdoo 

Prior  to  collecting  samples,  review 
appropriate  sampling  steps,  random 
selection  procadutea,  and  other 
information  that  will  aid  in  sample 
collection. 

On  the  day  prior  to  sample  collection, 
after  checking  for  cloudiness/turbidity, 
place  the  number  of  Butterfield's 
phosphate  diluent  (BFD)  containers  that 
will  be  needed  for  the  next  day's 
sampling  in  the  refrigerator/cooler.  If 
samples  will  be  shipped  to  an  off-site 
fodUty,  pte-chill  sUpping  container  and 
rebignator  packs  (follow 
manufacturer's  dinctions  for  gel-packs). 

On  the  day  of  sampling,  gather  all 
sample  collection  bags,  sterile  gloves, 
sanitirar,  hand  soap,  sterile  solutions  for 
sampling  (BPD),  and  spedQc  matsrials 
listed  under  the  Materials  section  of  the 
sample  collection  section  for  the  type  of 
carcaas  to  be  sampled.  Ensure  that  all 
sampling  supplies  are  on  hand  and 
reedily  availaola  before  begiiming 
sample  collection. 

Label  the  salinple  bags  before  starting 
the  sampling  procedure.  Use  permanent 
ink.  If  you  are  using  paper  labels,  it  is 
important  that  the  label  be  applied  to 
the  bag  at  normal  room  temperature;  it 
will  not  stick  if  applied  in  the  cooler. 

Outer  clothing  (frocks,  gloves,  head 
gear,  etc)  worn  in  other  aieaa  of  the 


plant  should  be  removed  before  entering 
the  sampling  area  or  pieporing  to  collect 
samples.  Replace  outer  clothing 
removed  earlier  with  clean  garments 
(i.e.,  laboratory  coat)  that  have  not  been 
directly  exposed  to  areas  of  the  plant 
outside  of  the  sampling  area. 

Sanitize  the  sample  work  area 
surfaces  by  wiping  with  a  clean 
diaposeble  cloth  or  paper  towel  dipped 
In  a  beahly  prepared  StXl  ppm  sodium 
hypochlorite  solution  (0.05%  sodium 
hypochlorite)  or  other  approved 
sanitizer  which  provides  an  equivalent 
available  chlorine  concentration.  The 
sample  work  area  siufacas  must  be  bee 
of  standing  liquid  before  sample 
supplies  and/or  product  containers  are 
placed  on  them. 

Before  sampling,  thoroughly  wash 
and  scrub  hands  to  the  mid-forearm.  - 
Use  antibacterial  hand  soap.  If  available, 
this  should  include  a  sanitizer  at  50 
ppm  equivalence  available  chlorine.  Dry 
the  hands  using  dispoeable  paper 
towels. 

Specific  Sample  CoUectioa  Proceduies 

diickan  Carcass  Rinae  Sampling 
Procedure 

Materials 

1.  2  Sterile  3500  milllUtCT  (ml) 
stomachei^type  or  ziplock-type  bags  or 
equivalent.  (The  beg  must  be  sterile  and 
should  be  large  enough  to  hold  the 
carcass  while  rinsing.) 

2. 400  ml  sterile,  Butterfield's 
phosphate  diluent  (BPD). 

3.  Plastic  tie  wraps  or  equivalent  (if 
needed  to  secure  the  bag). 

4.  Sterile  gloves. 

5.  Optional — (See  alternate 
sampling — step  10) — Sterile  laak-proof 
container. 

Collection 

Raed  the  aectiona  under  Pre-sampUng 
Preparation  and  Prepantiim  far  Sample 
Collection  before  beginning  the 
sampling  procedure.  Use  the 
predetermined  random  selection 
procedure  to  select  the  carcass  to 
sample.  The  randomly  selected  bird  will 
be  collected  after  the  chiller,  at  the  end 
of  the  drip  line  as  follows: 

1.  Ensure  all  sampling  supplies  are 
present  and  have  been  properly  labeled. 
An  assistant  may  be  helpfol  during 
sampling. 

2.  Open  a  large  stomacher-type  bag 
without  touching  the  sterile  interior  of 
the  bag.  (Rubbing  the  top  edges  of  the 
bag  between  the  thumb  and  forefinger 
will  cauae  the  opening  to  gap  for  eaay 
opraiing.) 

3.  Put  on  sterile  gloves. 

4.  With  one  band,  push  up  through 
the  bottom  of  the  sampling  bag  to  form 
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a  "glove"  over  one  hand  with  whic:h  to 
grab  the  bird,  while  using  your  other 
hand  to  pull  the  bag  back  over  the  hand 
that  will  grab  the  bird.*This  should  be 
done  aseptically  without  touching  the 
exposed  interior  of  the  bag. 

5.  Using  the  hand  with  the  bag 
reversed  over  it,  pick  up  the  bird  by  the 
legs  (hocks)  through  the  stomacher  bag. 
(llie  beg  functions  as  a  'glove'  for 
grabbing  the  bird's  legs.)  Take  care  not 
to  contaminate  the  exposed  interior  of 
the  bag.  Allow  any  excess  fluid  to  drain 
before  reversing  the  bag  back  over  the 
bird.  (Alternately,  have  an  assistant  hold 
open  the  bag.  Using  your  gloved  hand, 
pick  up  the  bird  by  the  legs,  allow  any 
fluid  to  drain,  and  place  the  bird  in  the 
sampling  bag.) 

6.  Rest  the  bottom  of  the  bag  on  a  fiat 
surface.  While  still  holding  the  top  of 
the  bag  slightly  open,  add  the  sterile 
BPD  (400  ml)  to  the  bag  containing  the 
carcass,  pouring  the  solution  over  the 
carcass. 

(Alternately,  with  the  aid  of  an  assistant 
holding  the  bag  open,  add  the  sterile 
BPD  (400  ml)  to  the  bag  containing  the 
carcass,  pouring  the  solution  over  the 
carcass.) 

7.  Expel  most  of  the  air  btnn  the  hag, 
then  close  the  top  of  the  bag.  While 
securely  holding  the  bag,  rinse  the  bird 
inside  and  out  using  a  rocking  motion 
for  30  shakes  (approximately  one 
minute).  This  is  done  by  holding  the 
bird  through  the  bottom  of  the  bag  with 
one  hand  and  the  closed  top  of  the  bag 
with  the  other  hand.  Hold  the  bird 
sactuely  and  rock  it  in  an  arcing  motion, 
alternating  the  weight  of  the  bird  from 
one  hand  to  the  other  (motion  like 
drawing  an  invisible  rainbow  or  arch), 
assuring  that  all  surfaces  (interior  and 
exterior  of  the  carcass)  are  rinsed. 

8.  Rest  the  bag  virith  the  bird  on  a  flat 
surface  and,  while  still  supporting  the 
bird,  open  the  bag. 

9.  With  a  gloved  hand,  remove  the 
carcass  from  the  bag.  Since  the  carcass 
was  rinsed  with  a  sterile  solution,  it  can 
be  returned  to  the  chill  tank.  Be  sure  not 
to  touch  the  interior  of  the  bag  with 
your  gloved  hand. 

10.  Secure  the  top  of  the  bag  so  that 
the  rinse  fluid  will  not  spill  out  or 
become  contaminated. 
(Alternately,  at  least  30  milliliters  of 
rinse  fluid  can  be  poured  into  a  sterile 
leak-proof  container  to  be  sent  to  the  lab 
for  analysis.) 

11.  Place  the  sample  beg  (or  leak- 
proof  container)  into  another  bag  and 
secure  the  opening  of  the  outer  bag. 

12.  (a)  If  samples  are  to  be  analyzed 
at  an  ON-SITE  LABORATORY,  begin 
sample  preparation  for  the  selected 
method  of  analysis. 


(b)  If  samples  are  to  be  analyzed  at  an 
OUTSIDE  (OFF-SITE)  LABORATORY, 
follow  the  procedtue  in  the  Sample 
Shipment  section. 

Turkey  Carcass  Rinse  Sampling 
Procedure 

Materials 

1.  2  Sterile  3500  ml  stomacher-type  or 
ziplock-type  begs  or  equivalent.  (The  ^ 
Ix^  must  be  sterile  and  should  be  large 
enough  to  hold  the  carcass  while 
rinsing,  the  bags  FSIS  will  be  using  for 
the  Salmonella  sampling  program 
meesure  approximately  18"  x  24".  Large 
turkeys  should  be  placed  in  a  plain, 
clear  polypropylene  autoclave  bag , 
about  24"  X  30"  to  36"). 

2.  600  ml  sterile,  Butterfield's 
phosphate  diluent  (BPD) 

3.  Plastic  tie  wraps  or  thick  rubber 
bands  or  equivalent,  if  needed  to  secure 
sample  bag 

4.  Sterile  gloves 

5.  Optional — sterile,  leak-pnxif 
container  (see  step  12  Alternate 
procedure) 

Collection 

Read  the  sections  tmder  Pre-sarapling 
Preparation  and  Preparation  for  Sample 
Collection  before  beginning  the 
sampling  procedure.  Use  a 
predetermined  random  selection 
procedure  to  select  the  carcass  to  be 
sampled.  The  randomly  selected  bird 
will  be  collected  after  the  chiller,  at  the 
end  of  the  drip  line  as  follows: 

1.  Ensure  that  all  suppUes  are  on  hand 
and  readily  available.  An  assistant  will 
be  needed  to  bold  the  beg  for  collecting 
the  bird. 

2.  Have  an  assistant  open  the  large 
sterile  stomachei^type  beg  (designated 
for  rinsing  the  carcass)  and  be  ready  to 
receive  the  turkey  carcass.  (Rubbing  the 
top  edges  of  the  bag  between  the  thumb 
and  index  finger  will  cause  the  opening 
to  gap  open). 

(Alternately:  If  no  assistant  is  available, 
place  the  closed  large  sampling  bag  into 
a  bucket  or  pail  (e.g.,  use  the  lug  to 
"line"  a  bucket  like  a  trashK»n  liner), 
then  o[>en  the  bag.  The  bucket  will  be 
used  as  a  holder  or  stand  to  support  the 
bag.  Do  not  contaminate  the  iiuier 
surfaces  of  the  sampling  bag.) 

3.  Put  on  sterile  gloves. 

4.  Remove  the  selected  turkey  from 
the  drip  line  by  grasping  it  by  the  legs 
and  allowing  any  fluid  to  drain  from  the 
cavity. 

5.  Place  the  turkey  carcass,  vent  side 
up,  into  a  sterile  sampling  bag.  Only  the 
carcass  should  come  in  contact  with  the 
inside  of  the  bag. 

6.  Manipulate  the  loose  neck  skin  on 
the  carcass  through  the  bag  and  position 


it  over  the  neck  bone  area  to  act  is  a 
cushion  and  prevent  puncturing  of  the 
beg.  The  assistant  will  need  to  support 
the  carcass  with  one  hand  on  the  bottom 
of  the  bag. 

7.  While  still  supporting  the  bottom  of 
the  bag,  have  the  assistant  open  the  bag 
with  the  other  hand.  Allemately.  rest 
the  bottom  of  the  bag  on  a  pre-sanitized 
surfiaoe  (i.e.  a  table),  and  while  still 
supporting  the  careass  in  the  beg,  open 
the  bag  with  the  other  hand. 

8.  Add  the  sterile  BPD  (600  ml)  to  the 
bag  containing  the  carcass,  pouring  the 
diluent  over  the  carcass. 

9.  Take  the  bag  from  the  assistant  and 
expel  excess  air  from  the  bag  and  close 
the  top.  While  securely  holding  the  bag, 
rinse  the  bird  inside  and  out  using  a 
rocking  motion  for  30  shakes 
(approximately  one  minute).  This  is 
done  by  holding  the  carcass  through  the 
bag  with  one  hand  and  the  closed  top 
of  the  bag  with  the  other  hand.  Holding 
the  bird  securely  with  both  hands,  rock 
in  an  aitnng  motion  alternating  the 
weight  of  the  bird  from  one  hand  to  the 
other  (motion  like  drawing  an  invisible 
rainbow  or  arch],  assuring  that  all 
surfaces  (interior  and  exterior  of  the 
carcass)  are  rinsed. 

10.  Hand  the  bag  back  to  the  assistant. 

11.  With  a  gloved  hand,  remove  the 
carcass  from  the  bag  letting  excess  fluid 
drain  back  into  the  bag.  Since  the 
carcass  was  rinsed  with  a  sterile 
solution,  it  can  be  returned  to  the  chill 
tank.  Be  sum  not  to  touch  the  interior 
of  the  bag  with  your  gloved  hand. 

12.  Expel  excess  air.  taking  care  not  to 
expel  any  rinse  fluid.  Secure  the  top  of 
the  bag  so  that  the  rinse  fluid  will  not 
spill  out  or  become  contaminated. 
(Alternately,  at  least  30  milliliters  of 
rinse  fluid  can  be  poured  into  s  sterile, 
leak-proof  container  and  sent  to  the  lab 
for  analysis.) 

13.  Place  the  sample  beg  (or 
container)  into  another  bag  and  secure 
the  opening  of  the  outer  bag. 

14.  (a)  If  samples  are  to  be  analyzed 
at  an  ON-SITE  LABORATORY,  begin 
sample  preparation  for  the  selected 
method  of  analysis.  (See  Analytical 
Methods  section.) 

(b)  If  samples  are  to  be  analyzed  at  an 
OUTSIDE  (OFF-SITE)  LABORATORY, 
follow  the  procedure  in  the  Sample 
Shipment  section. 

Sample  Shipment 

Samples  analyzed  on-site  must  be 
analyzed  as  soon  after  collection  as 
possible.  If  no  on-site  facilities  are 
available,  the  samples  must  be  shipped 
the  same  calendar  day  as  collected,  to 
en  outside  laboratory.  The  samples  must 
he  analyzed  no  later  than  the  day  after 
collection. 
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1.  Pncfaill  shipping  container  by 
placing  the  open  shipping  container  in 
the  refirigetator  at  least  the  day  before 
sampling. 

2.  Place  the  appropriately-labeledr 
double-bagged  sample  in  the  prechilled 
shipping  container  in  an  upright 
position  to  prevent  spillage.  Newspaper 
may  be  used  for  cushioning  the  sample 
and  holding  it  in  the  upright  position. 
Ensure  that  samples  are  maintained  at 
refrigeration  temperature.  Refrigeration 
temperatures  limit  multiplication  of  any 
microorganisms  present. 

3.  Place  a  corrugated  cardboard  pad 
on  top  of  samples.  The  corrugated  pad 
prevents  direct  contact  of  frozen  gel 
packs  with  the  samples.  Next,  place  the 
frozen  gel  pack(s)  on  top  of  the 
corrugated  pad.  Use  sufficient  frozen 
coolant  to  keep  the  sample  refrigerated 
during  shipment  to  the  designated 
laboratory.  Insert  foam  plug  and  press  it 
down  to  minimize  shipper  head  space. 

4.  Ship  samples  (via  overnight 
delivery  or  courier)  to  the  assigned 
laboratory. 

Analytical  Methods 

Samples  must  he  analyzed  using  one 
of  the  E.  coli  (Biotype  I]  quantitation 
methods  found  in  the  Official  Methods 
of  Analysis  of  the  Association  of  Official 
Analytical  Chemists  (AOAQ, 
International,  16th  edition,  or  by  any 
method  which  is  validated  by  a 
scientific  body  in  collaborative  trials 
against  the  three  tube  Most  Probable 


Number  (MPN)  method  and  agreeing 
with  the  9S%  upper  and  lower 
confidence  limits  of  the  appropriate 
MPN  index. 

Suggested  Quantitation  Schemes 

For  poultry  rinse  fluid  samples.  If  a 
generic  one  ml  plating  technique  is  used 
for  E.  coli  quantitation,  the  plate  count 
would  not  have  to  be  divided  to  get  the 
c(ftmt  per  ml  of  rinse  fluid.  To  cover  the 
maiginal  and  unacceptable  range  for  F. 
call  levels  (described  in  later  section), 
the  undiluted  extract  (optional),  a  1:10, 
a  1:100,  a  1:1,000  and  a  1:10,000 
dilution  should  be  plated,  preferably  in 
duplicate.  Higher  or  lower  dilutions 
may  need  to  ba  plated  based  on  the 
specific  product 

If  a  hydrophobic  grid  membrane 
filtration  method  were  used,  the  only 
diOarence  would  be  filtration  of  one  ml 
of  the  undiluted  extract  (optional),  1:10, 
1:100, 1:1,000  and  1:10,000  dilutions. 

Additional  dilutions  of  the  original 
extract  may  need  to  be  used  if  a  three 
tube  MPN  protocol  is  used.  The  three 
highest  dilutions  that  were  positive  for 
E.  coli  are  used  to  calculate  the  MPN. 

Record  Keeping 

Results  of  eadh  test  must  by  recorded, 
in  terms  of  colony  forming  units  per 
milliliter  rinse  fluid  (cfu/ml)  for  chicken 
and  turkeys.  A  process  control  table  or 
chart  can  be  used  to  record  the  results 
and  facilitate  evaluation.  Results  should 
be  recorded  in  the  order  of  sample 


collection  and  include  information 
useful  for  determining  appropriate 
corrective  actions  when  problems  occur. 
The  information  needed  for  each  sample 
includes  date  and  time  of  sample 
collection,  and,  if  more  than  one 
slaughter  line  exists,  the  slaughter  line 
from  which  the  sample  was  collected. 
These  records  are  to  be  maintained  at 
the  establishment  for  twelve  months 
and  must  be  made  available  to 
Inspection  Program  employees  on 
request.  Inspection  personnel  review 
results  over  time,  to  verify  effisctive  and 
consistent  process  control. 

For  E.  coli  testing  to  be  the  most 
useful  for  verifying  pr<x»ss  control, 
timeliness  is  important  and  the  record 
should  ba  updated  with  the  receipt  of 
each  new  result.  Detailed  records 
should  also  be  kept  of  any  corrective 
actions  taken  if  process  control 
deviations  are  detected  through 
microbiological  testing. 

Applying  Perfonnance  Criteria  to  Teat 
Results 

Categorizing  Test  Results 

E.  coli  test  levels  have  been  separated 
into  3  categories  for  the  purpose  of 
process  control  verification:  acceptable, 
marginal,  and  unacceptable.  (In  the 
Pathogen  Reduction/HACCP  Regulation, 
the  upper  limits  for  the  acceptable  and 
marginal  ranges  were  denoted  by  m  and 
M.J  These  categories  are  described  by 
slaughter  species  in  Table  3. 


Table  3.— Values  foh  Mahqinal  and  Unacceptable  Results  for  E.  cou  Perfohmance  Cwteria 


StaugMsrdass 

AcoaplaUaranga 

Mwgind  range 

Unacceptable  range 

CNcken . 

Turkey 

100  duM  or  less ... 

NA* 

Oner  100  (MM  but  not  OMT  1,000  eWim 

Above  1,000  cftVml 
NA*. 

'The  FSIS  Baseine  study  has  not  tiaen  compleled  tor  this  slaugMer  dass.  Levels  imH  be  set  upon  oompletian  of  ttis  baseline. 


To  illustrate  the  use  of  Table  3, 
consider  a  chicken  slaughter 
establishment  £.  coli  test  results  for  this 
establishment  will  be  acceptable  if  not 
above  100  cfu/ml,  marginal  if  above  100 
cfii/ml  but  not  above  1,000  cfu/ml,  and 
unacceptable  if  above  1,000  cfii/ml. 

Verification  Criteria 

The  verification  criteria  are  applied  to 
lest  results  in  the  order  that  samples  are 
collected.  The  criteria  consist  of  limits 
on  occurrences  of  marginal  and 
unacceptable  results. 


As  each  new  test  result  is  obtained, 
the  verification  criteria  are  appUed 
anew  to  evaluate  the  status  of  process 
control  with  respect  to  fecal 
contamination. 

1.  An  unacceptable  result  should 
trigger  immediate  action  to  review 
process  controls,  discover  the  cause  if 
possible,  and  prevent  recurrence. 

2.  A  total  of  more  than  three  marginal 
or  unacceptable  results  in  the  last  13 
consecutive  results  also  signals  a  need 
to  review  process  controls. 


This  way  of  looking  at  the  number  of 
marginal  and  unacceptable  results  is 
described  as  a  "moving  window" 
approach  in  the  regulation.  With  this 
approach,  results  are  accumulated  until 
13  have  been  accrued.  After  this,  only 
the  most  recent  13  results— those  in  the 
"moving  window" — are  considered. 

An  example  of  a  record  of  results  for 
Chicken  testing  is  shown  (in  table  form) 
below  for  an  establishment  performing 
two  tests  per  day. 
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Ta«No. 

Dale 

Time 
colacM 

Testiesut 
((MM) 

Resi« 

R»« 

maiginar 

Numbef 

able  inks) 
IS 

Pass/ 
FaK? 

1  ,.,. 

10-07 
10-06 

06:50 
^AM) 
07:10 
\3M 

1220 
0920 
13:30. 
10:50 
14:50 
06:40 
12M 
09:30 
1520 
07:30 
11:40 
1020 

120 
10 

150 
SO 
(') 
10 

800 
10 
10 
10 

500 
30 
10 
10 
10 
10 
1200 

No 

No  

No 

No 

No 

No  _ 

No 

No 

No 

No 

No 

No  ._ 

No 

No 

No 

No  -.- 

Yes  . 

Yes    

No 

Yes 

No 

No 

No 

Yes 

No  

No 

1 
1 
2 
2 
2 
2 
3 
3 
3 

3 
3 

Pan. 

■2 - 

3 - 

4 

Pan. 
Pass. 
Pas. 

5 

6 

10-09 

Pan. 
Pass. 

7  _ 

8 

9 

10-10 
10-11 
1ft-14 
10-15 

io^is 

Pass. 
Past. 
Pan. 

10 -..._ 

1 1  - 

12 

13 

14 

15 -    _ 

16     .     

No 
Yea 

No  

No 

No 

No 

No 

No 

Pan. 

FaL 

Fd. 

FA 

Pass. 

Pass. 

Pass. 

17 „ 

10-17 

FA 

■Negative. 


The  following  observations  can  be 
made  on  this  example: 

1.  As  of  10-14  at  08:40,  there  are  four 
marginal  or  imacceptable  results  in  the 
last  11  results,  which  exceeds  the  limit 
of  3  in  1.3  (xjnsecutive  tests. 

2.  The  limit  of  3  in  13  also  is 
exceeded  for  the  next  two  tests,  but 
since  no  new  marginal  or  una(X»ptable 
result  has  occurred,  these  failures 
should  not  be  treated  as  evidence  of  a 
new  problem.  The  log  or  do<nunentation 


of  (xmecUve  acticm  taken  for  the  first 
failure  should  be  adequate  to  verily  that 
the  deviation  or  problem,  if  any,  was 
addressed. 

3.  On  10-15  at  15:20  the  niunber  of 
marginal  or  unaoxptable  results  in  the 
last  13  tests  goes  down  to  3  because  the 
marginal  result  for  10-07  at  08:50  is 
dropped  replaced  by  an  a(x:eptable 
result  as  the  13-test  window  moves 
ahead  1  test. 


4.  The  result  for  10-17  at  10:20 
exceeds  1,000  and  is  unacceptable. 

The  Figure  1  shows  the  same  results 
as  above  displayed  in  chart  form.  The 
numbere  along  the  hariz(mtal  axis  of  the 
graph  (x-axis)  refer  to  the  test  number  in 
the  chart  above.  The  information  for 
each  test  result,  such  as  the  time  and 
date  the  sample  was  collected  could 
also  be  recorded  on  the  chart. 
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Nate:  The  following  Supplement  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Supplement — Final  Regulatory  Impact 
Assessment  for  Docket  No.  93-0 16F. 
"Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems." 
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Appendix  A  to  Final  Regolalary  Impact 
Assessment 

I.  Introduction 

A.  Purpose 

In  docket  No.  93-016F.  the  Food 
Safety  and  Inspection  Service  (FSIS)  is 
promulgating  new  regulations  that 
require  an  estimated  9,079  inspected 
meat  and  poultry  establishments  to 
adopt  a  Hazard  Analysis  and  Critical 
Control  Points  (HACCP)  processing 
control  system  covering  all  production 
operations  within  3  V2  years  of  final  rule 
publication.  The  regulation  also  requires 
that  all  9,079  establishments  adopt  and 
implement  standard  operating 
procedures  (SOP's)  for  sanitation  and 
estabUshes,  for  the  first  time,  food  safety 
performance  standards  for 
microorganisms  on  raw  meat  and 
poultry  products.  This  final  rule 
establishes  pathogen  reduction 
performance  standards  for  Salmonella 
that  are  established  using  the  current 
pathogen  prevalence  as  determined  by 
the  national  baseline  studies.  These 
standards  are  not  directed  at  judging 
whether  specific  lots  of  a  product  are 
adtdterated  under  the  law.  Rather, 
compliance  with  the  standards  will  be 
determined  by  a  statistical  evaluation  of 
the  prevalence  of  bacteria  in  each 
estabUshmenl's  products.  FSIS  will 
implement  sampling  programs  to 
determine  compliance  with  the 
Salmonella  standard.  The  rule  does  not 
require  inspected  establishments  to  test 
for  Salmonella.  The  pathogen  reduction 
performance  standards  apply  to  2,682 
slaughter  establishments  and  another 
estimated  2,840  establishments  that 
produce  raw  ground  product  but  do  not 
have  slaughter  operations. 

The  final  rule  also  requires  that  all 
slaughter  establishments  test  for  generic 
E.  coli  to  verify  process  control  for  fecal 
contamination  during  slaughter  and 
sanitary  dressing.  Results  will  be 
measured  against  performance  criteria 
estabUshed  hom  the  national  baseline 
surveys.  Under  this  final  rule,  the  2,682 
inspected  slaughter  establishments  will 
be  required  to  verify  by  microbial 
testing  that  they  are  controlling  their 
slaughter  and  sanitary  dressing 
processes  in  accordance  with  the 
performance  criteria.  The  rule 
establishes  testing  frequencies  based  on 
production  levels,  but  does  not  establish 
the  performance  criteria  as  enforceable 
regulatory  standards.  As  the  preamble 
points  out,  the  criteria  will  be  flexible 
and  subiect  to  change  as  FSIS  and  the 
industry  gain  experience  with  them  and 
accumulate  more  data  on  establishment 
performance.  The  criteria  are  intended 
specifically  to  provide  an  initial  basis 


upon  which  slaughter  establishments 
and  FSIS  can  begin  to  use  microbial 
testing  to  evaluate  the  adequacy  of 
establishment  conlrals  for  slaughter  end 
sanitary  dressing  procedures. 

The  objective  of  this  regulation  is  to 
reduce  the  risk  of  foodbome  illness  from 
meat  and  poultry.  The  focus  is  on 
reducing  and  eventually  minimizing  the 
risk  from  the  following  four  pathogens: 

•  Campylobacter  jefuni/coli. 

•  Escherichia  coli  01 57 Ji7. 

•  Listeria  monocytogenes. 

•  Salmonella. 

This  document  is  the  final  Regulatory 
Impact  Analysis  (RIA)  prepared  in 
compliance  with  the  provisions  of 
Executive  Order  12866  and  analyses 
requirements  of  the  Regulatory 
Flexibility  Act  (P.L.  96-354)  and  the 
Unfunded  Mandates  Reform  Act  (P.L. 
104-4).  The  purpose  of  this  final  RIA  is 
to  evaluate  alternatives  to  and  costs  and 
benefits  associated  with  a  mandatory 
HACCP-based  regulatory  program  for  all 
meal  and  poultry  establishments  under 
Inspection. 

B.  Methodology 

The  methodology  used  to  develop 
cost  estimates  for  this  final  RIA  is 
relatively  straightforward.  The  costs 
estimates  are  based  on  data  for  average 
wages,  the  cost  of  specific  processing 
equipment  or  the  cost  of  conducting 
specific  laboratory  analyses. 

The  benefits  analysis  is  less 
straightforward.  The  analysis  has 
defined  regulatory  effectiveness  as  the 
percentage  of  pathogens  eliminated  at 
the  manufacturing  stage.  The  benefits 
analysis  concludes  that  there  is 
insufficient  knowledge  to  predict  with 
certainty  the  effectiveness  of  the 
proposed  rtde.  Without  specific 
predictions  of  effectiveness,  FSIS  has 
calculated  projected  health  benefits  for 
a  range  of  effectiveness  levels. 

The  link  between  regulatory 
efiectiveness  and  health  benefits  is  the 
assiunption  that  a  reduction  in 
pathogens  leads  to  a  proportional 
reduction  in  foodborne  illness.  FSIS  has 
presented  the  proportional  reduction 
calculation  as  a  mathematical 
expression  that  facilitates  the 
calculation  of  a  quantified  benefit 
estimate  for  the  piuposes  of  this  final 
RIA.  FSIS  has  not  viewed  proportional 
reduction  as  a  risk  model  that  would 
have  important  underlying  assumptions 
that  merit  discussion  or  explanation. 
For  a  mathematical  expression  to  be  a 
risk  model,  it  must  have  some  basis  or 
credence  in  the  scientific  community. 
That  is  not  the  case  here.  FSIS  has 
acknowledged  that  very  little  is  known 
about  the  relationship  between 
pathogen  levels  at  the  manufacturing 
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stage  and  doae,  i.e.,  the  level  of 
pathogens  consumed. 

There  are  many  factora  that  play 
important  roles  in  the  actual  link 
between  pathogen  levels  at  the 
manufocturing  stage  and  frequenry  of 
foodbome  illness.  First,  the 
effectiveness  definition  of  "percentage 
of  pathogens  reduced"  can  refer  to  the 
percentage  of  packages  that  contain 
pathogens  or  the  level  of  pathogens 
within  packages.  The  pathogena-to- 
illnesarelationihip  is  further 
complicated  because  cross- 
contamination  in  kitchens  is  believed  to 
play  a  major  role.  II  can  not  be  assumed 
that  a  reduction  in  the  number  of 
pathogens  present  in  a  package  of  meat 
or  poultry  will  prevent  a  cross- 
contamination  related  illness.  On  the 
other  hand,  given  that  the  number  of 
consumed  palhoaana  necessary  to  cause 
illness  (thiashola)  can  be  difierant  for 
every  possible  pathogen  or  individual 
combiiiation,  a  reduction  in  pathogen 
levels  at  the  time  of  packaging  may 
prevent  illness  for  many  croes- 
contamination  scenarios. 

These  types  of  unknowns  illustrate 
why  the  relationship  between  pathogen 
levels  and  foodbome  illness  levels 
remains  unknown.  As  stated  above, 
without  a  known  relationship,  FSIS  has 
used  the  proportional  reduction 
assumption  to  provide  a  quantified 
estimate,  recopiizing  that  the  real 
relationsliip  is  probably  different  for 
each  pathogen  and  category  of  meat  and 
poultry  product. 

Risk  minimization  as  the  objective  of 
this  rule  means  the  elimination  of  most 
foodbome  illness  caused  by  the 
contamination  of  meat  and  poultry 
products  in  inspected  establishments  by 
any  of  the  four  pathogens  listed  above. 
The  reduction  in  pathogens  needed  to 
do  this  is  unknown  and  would  vary  for 
individual  pathogens  and  products. 

This  final  RIA  mcludes  a  discussion 
of  the  status  of  risk  assessment  for 


fbodboine  pathogens  that  raaponds  to 
the  new  Departmental  guidelines  for 
preparing  risk  assessments  contained  in 
Departmental  Regulation  1S21-1, 
December  21, 1995.  Although  the 
statutory  raquiraroents  for  risk  analysis 
included  in  the  Federal  Crop  Insurance 
Reform  and  Department  of  Agriculture 
Reorganization  Act  of  1994  (P.L.  103- 
354)  do  not  apply  to  this  final  rule,  there 
were  public  comments  on  the  need  for 
additional  risk  assessment  or  risk 
analysis.  This  final  RIA  includes  the 
Agency's  response  to  those  comments. 

On  February  3, 1995,  FSIS  published 
a  preliminary  RIA  as  part  of  the 
proposed  Pathogen  Reduction  HACX3' 
r»de  (60  F.R.  6871).  The  preliminary  RIA 
announced  the  availability  of  a  detailed 
supplemental  cost  analysis,  titled  "Costs 
of  Controlling  Pathogenic  Organisms  on 
Meat  and  Poultry,"  which  was  available 
bom  the  FSIS  Docket  Clerk  during  the 
comment  period.  This  final  RIA  will 
refer  to  the  analysis  published  with  the 
proposed  rule  and  the  supplemental 
coat  analysis  collectively  as  the 
"preliminary  analysis." 

During  the  public  comment  period  the 
Department  conducted  a  number  of 
public  bearings,  technical  conferences 
and  information  briefings.  On  May  22, 
199S,  the  Agency  conducted  a  special 
hearing  in  ICansas  City  dealing  with  the 
impacts  of  the  propomd  rule  on  small 
businesses.  In  July  1995,  FSIS 
conducted  a  survey  of  the  State 
inspection  programs  to  collect 
additional  information  to  aaaess  the 
iinpact  on  State  establishments. 

This  final  RIA  is  based  on  the 
preliminary  RIA,  the  supplemental  cost 
analysis,  all  written  public  cmnments, 
the  records  from  public  hearings 
including  the  meeting  on  small  business 
impacts,  the  survey  of  Stale  programs, 
and  any  new  information  or  data  thai 
have  become  available  during  the 
comment  period.  The  analysis  also 
refers  specifically  to  cost  estimates 


developed  by  the  Research  Triangle 
Institute  (RTI)  during  personal 
interviews  with  nine  establishments 
that  previously  participated  in  the  FSIS 
HAIXP  Pilot  Program.  The  RTI  report, 
HACX:P  Pilot  Program  Cost  Finding, 
August  31, 1994,  which  was  referrad  to 
in  both  written  and  public  hearing 
comments  were  developed  under 
contract  to  FSIS  in  1994. 

C.  Summary  Compariton  of  Costs  and 
Benefits — Proposal  to  Pinal 

FSIS  estimated  that  the  proposed  rule 
would  have  20-year  industry  costs  of 
$2.2  billion.  Those  costs  are  presented 
in  Table  1.  organized  by  the  regulatory 
components  identified  in  the  proposal. 

The  estimated  costs  for  the  final  rule 
are  also  presented  in  Table  1.  For  some 
of  the  regulatory  components,  it  is  easy 
to  track  the  costs  from  the  proposal  to 
the  final  rule.  For  example,  the  costs  for 
Sanitation  SOP's  remain  essentially  the 
same.  The  reduction  from  $175.9  to 
$171.9  million  reflects  the  change  In 
implementation  period  from  90  days  to 
six  months. 

The  coats  for  developing  and 
implementing  HACCP  pimis  are  also 
directly  comparable.  The  estimated  cost 
has  Increased  for  the  HAOCP 
compooent  of  plan  development.  FSIS 
has  increased  its  estimate  for  this  cost 
after  reviewing  the  pubUc  comments 
and  assessing  the  overall  impact  on  plan 
development  costs  of  the  decisions  to 
eliminate  the  requirements  for 
implementing  time/temperature  and 
antimicrobial  treatment  requirements 
prior  to  HACCP  implementation.  In  the 
preliminary  analysis,  the  cost  for 
developing  HACCP  plans  was  reduced 
because  of  the  experience  that 
establishments  would  have  gained  in 
developing  their  plans  for  implementing 
time/temperature  and  antimicrobial 
treatment  requirements. 


Table  1.— Comparison  of  Costs— Proposal  to  Final. 

(S  Mllkons—Presanl  Value  at  20-year  Coats) 
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Table  i.— Comparison  of  Costs— Proposal  to  Final— Continued 
It  Mliona— Presanl  VMM  ol  20-yaar  Coal^ 


RaguMoiy  coinponent 


SuMolal— Industry  Costa . 
VML  FSIS  Coals  


Total. 


20KJB 
28.6'  ..- 


2.236.2 


Final 


968.0-1.156,0 
66.5 


1,024£-1,212.5 


■  The  preliminary  analysis  indudod  a  higher  cos)  estimale  lor  sanitation  SOP's  ($267.8  mHon)  that  maiAad  because  o«  a  pRvammmg  anor. 
The  ooat  estimate  o(  $175.9  million  Is  based  on  an  eHedive  date  01  90  days  after  publication. 

»The  prekninay  analysis  was  based  on  the  premise  thai  micralMl  teeing  would  be  expanded  to  cover  al  meal  and  pauluy  procesang  Mv 
HACCP  implamanlatian.  The  proposed  nM  only  raqulrsd  samping  tor  carcasses  and  raw  ground  product  Thus,  the  cost  estimale  ol  $1,396.3 
mHon  was  highar  th«i  ttie  acfijal  cost  ol  the  proposed  sampling  requirenianls.  ^ 

'The  praimiiMy  anilyaia  accountad  tor  sane  ol  the  cost  o(  complying  with  IM  new  standanls  under  the  regulaloiy  components  ol  micro  laal- 
lng,anllnitooblalliaa«manla,  and  time  and  temperature  ie<»»ramenb.  

Mhasa  coats  »a  aUtfrdmarent  Irom  the  proposal  becauaa  ol  changes  In  the  implementation  schedule. 

•FSIS  added  ooatslorrecuning  training  baaad on  the  review  dpuMe comments.  „r^  _^.._^    __ 

'Based  on  currant  estimates  lor  the  cost  ol  training.  Inspector  upgmdes,  and  $0.5  miiion  tor  annual  HACCP  venScation  testing. 


Table  1  shows  that  FSIS  has  added 
two  categories  of  HACCP  costs  that  were 
not  included  in  the  preliminary  cost 
analysis.  A  cost  for  recurring  armual 
HACCP  training  was  added  in  response 
to  conunents  that  there  would  be 
recurring  costs  because  of  employee 
turnover.  FSIS  also  added  a  minimal 
cost  for  annual  reassessment  of  HACCP 
plans,  although  the  AgeiKy  believes  that 
reassessment  will  be  negligible  for 
establishments  successfully  operating 
under  a  HACCP  plan. 

Table  1  shows  that  the  proposed 
requirements  for  lime  and  temperature 
specifications  and  antimicrobial 
treatments  have  not  been  included  in 
the  final  rule.  The  preliminary  analysis 
liaated  these  items  as  interim  costs  that 
were  incurred  prior  to  HACCP 
implementation.  For  the  time  and 
temperature  requirements,  the 
preliminary  analysis  identified  both 
one-time  capital  equipment  costs  and 
recurring  recordkeeping  costs.  The  lime 
and  temperature  recordkeeping  costs 
were  assumed  to  become  part  of  the 
HACCP  recordkeeping  costs.  The 
recurring  costs  for  antimicrobials  were 
assumed  to  end  with  HACCP 
implementation.  The  preliminary 
analysis  indicated  thai  at  the  time  of 
HACCP  implemenlation,  the  slaughter 
establishments  would  make  a  decision 
on  whether  to  continue  the 
antimicrobial  treatments  and  employ 
other  methods  to  reduce  the  microbial 
load  on  carcasses.  The  preliminary 
analysis  did  not,  however,  include  a 
cost  component  for  either  continuing 
the  antimicrobial  treatments  or  adding 
alternative  pathogen  reduction  methods. 

Under  the  micro  testing  component, 
the  final  mie  requires  that  all  2,682 
slaughter  establishments  implement 
microbial  sampling  programs  using 
generic  £.  coli.  The  20-year  cost  of  this 
requirement  is  $174.1  million.  After 
HACCP  implementation  including 


validation  that  the  £.  coli  performance 
criteria  are  being  met,  establishments 
may  use  alteraale  testing  programs 
unless  FSIS  specifically  objects.  In 
addition,  in  the  period  prior  to 
mandatory  HACCP,  FSIS  will  consider 
exemptions  on  a  case-by-case  basis  for 
establishments  that  are  currently  using 
an  altomalive  E.  coli  sampling 
frequency  if  the  establishment  can 
provide  data  demonstrating  the 
adequacy  of  its  existing  program.  The 
cost  estimate  of  $174.1  million  assumes 
that  all  slaughter  establishments 
continue  to  test  at  the  frequencies 
outlined  in  the  final  rule. 

Up  to  this  point,  all  the  costs 
discussed  have  been  predictable  in  the 
sense  that  they  refer  to  a  specific 
requirement  directing  all  establishments 
or  a  specific  category  of  establishments 
to  take  a  well-defined  action.  FSIS  has 
developed  point  estimates  for  all 
predictable  costs.  In  conb-ast,  the 
pathogen  reduction  performance 
standards  for  Salmonella  do  not 
prescribe  a  set  of  actions  that 
eslahlishmenis  must  take.  Because  the 
standards  are  set  using  the  national 
prevalence  estimates  from  the  baseline 
studies,  the  Agency  is  also  not  able  to 
predict  how  many  establishments  are 
already  meeting  the  standards  or  how 
many  will  have  to  modify  their  currant 
operations  to  comply. 

The  cost  analysis  in  Section  V 
recognizes  that  the  performance 
standards  create  a  set  of  potential  costs 
for  5,522  establishments,  2,682 
slaughter  establishments  and  another 
estimated  2.840  establishments  that 
produce  raw  ground  product  but  do  not 
have  slaughter  operations.  The  analysis 
estimates  potential  costs  by  developing 
two  scenarios  that  lead  to  a  range  of 
possible  costs  depending  on  how  the 
different  industry  sectors  will  respond 
to  the  new  standards  and  depending  on 
how  many  establishments  will  need  to 


modify  their  production  processes  in 
order  to  comply. 

Reducing  pathogens  for  slaughter 
establishments  involves  either 
modifying  the  incoming  animals  or 
birds,  improving  the  dressing 
procedures  so  as  to  reduce 
contamination  during  procedures  such 
as  hide  removal  and  evisceration,  or 
using  interventions  such  as 
antimicrobial  treatments  to  kill  or 
remove  the  pathogens  following 
contamination.  For  many 
establishments,  the  process  of 
implementing  HACCP  programs  may,  by 
itself,  improve  the  dressing  procedures 
sufficiently  to  meet  the  new  standards. 
Other  establishments  may  have  to 
choose  between  slowing  production 
lines,  modifying  some  attribute  of  their 
incoming  live  animals  or  birds,  or 
adding  post-dressing  interventions  such 
as  the  new  steam  vacuum  process  or 
antimicrobial  rinses. 

The  2,840  raw  ground  processing 
operations  will  have  to  control  their 
incoming  ingredients  either  by 
conducting  their  own  testing  or  by 
requiring  thai  suppliers  meet  purchase 
specifications.  The  cost  analysis  also 
recognizes  that  even  though  the  mle 
does  not  require  the  2,682  slaughter 
establishments  to  lest  for  Salmonella. 
some  establishments  may  conduct  their 
own  Sa/;none//o  testing  programs  to 
avoid  failing  a  series  of  tests  conducted 
by  the  Agency.  Thus,  it  can  be  argued 
that  the  Agency's  intent  to  implement 
establishment  specific  testing  for 
Salmonella  is  indirectly  requiring  the 
industry  to  routinely  monitor  their 
Salmonella  levels  to  assure  they  will  be 
in  compliance. 

As  shown  in  Table  1,  the  two 
scenarios  developed  in  the  cost  analysis 
lead  to  a  range  in  cost  estimates  of  $55.5 
to  $243.5  million  to  comply  with  the 
new  pathogen  reduction  standards. 
Some  of  these  costs  are  contained  in  the 
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Table  1  propoaal  ante  orS51.7  far 
anUmicroblal  traatmants  and  the 
Sl,396.3  for  micro  testing  that  included 
the  cost  of  having  S,S22  eitabliafamants 
conduct  daily  Salinonella  tasting  far 
each  species  slaughtered  and  each 
variety  of  raw  ground  product 
produced. 

The  two  cost  scenarios  wars 
developed  to  illustrate  potentia]  coats 
for  compliance  with  standards 
established  using  the  current  pathogen 
prevalence  as  determined  ^  me 
natioiul  baseline  studies.  These 
standards  move  the  Agency's  regulatory 
program  in  the  diraction  of  meeting  the 
food  safety  objective  of  minimiring  the 
risk  of  foodbome  illness  from  pathogens 
that  contaminate  meat  and  poultry 
products.  The  Agency  has  stated  its 
intent  to  establisn  tighter  standards  over 
time.  The  Agency  remgnima  that  foture 
tighter  standards  couldimpoae  a  new 
set  of  compUanoe  costs.  To  illustrate, 
whue  the  use  ef  hot  water  riiksaa  may 
be  adequate  to  assure  compliance  with 
the  Sahnonetla  standards  as  establlsfaed 
for  this  rule,  such  rinses  may  not  be 
adequate  to  assure  oompliance  with 
fiitnie  Aandards.  Any  oiangB  in  the 
standards  will,  however,  be 
implemented  through  additional 
rulemaking.  At  that  time  the  Agency 
«rill  have  extensive  data  on  the 
distribution  of  pathogens  by 
establishment  and  batter  data  on  the 
cost  and  eSsdiveness  of  diSeient 
interventions.  These  dsta  enhancamonts 
will  allow  for  improved  cost  analysis  of 
future  standard  setting  scUvjties. 
Inspected  setablishmants  need  to 
consider  the  Agency's  overall  food 
safety  objectives  when  "uUng  decisions 
on  capital  investments  designed  to 
sssnre  compliance  tvith  the  food  saliity 
standards  aatabliahed  by  this 
rulemaking. 

The  cost  analysis  in  Section  V  also 
recognizes  diat  the  performance  criteria 
for  generic  E.  coli  create  a  set  of 
potential  coets  for  2,682  slaughter 
estebUshments.  A  line  for  these  costs  is 
shown  in  Table  1  along  with  the  entry 
that  these  costs  were  not  separately 
quantified. 

As  discussed  in  Section  V,  the 
anticipated  actions  to  comply  with  the 
generic  B.  coli  criteria  are  the  same  as 
the  anUdpated  actions  to  comply  with 
the  standards  for  Salmonella.  FSIS  has 
concluded  that  if  the  low  cost  scenario 
for  Salmonella  compliance  proves  to  be 
more  accurate,  then  the  Agency  would 
expect  to  see  some  compliance  costs  for 
the  generic  E.  coli  performance  criteria. 
If  tlw  high  cost  scenario  is  correct,  then 
the  compliance  actions  taken  to  assure 
compliance  with  the  Salmonella 
standards  should  also  assure 


compliance  with  the  generic  S.  coli 
criteria. 

Finally,  fable  1  includes  a  oast  of 
$17.5  million  associated  with  additional 
overtime  charges  for  inspection.  While 
it  is  recognized  that  final  decisioiu  on 
the  foture  of  the  Agency's  Total  Quality 
Control  (TQC)  program  have  not  been 
made,  this  analysis  includes  a 
conservative  impact  assumption  that  the 
existing  TQC  regulations  will  be 
tvithdrawn. 

Both  the  pretiminary  and  final 
analysis  identify  a  maximum  potential 
20-year  public  health  benefit  from  $7.13 
to  $26.sg  billion  that  is  tied  to 
eliminating  establishment-related 
contamination  from  four  pathogens  on 
meat  and  poultry.  The  contamination 
from  these  four  pathogens  at  the 
manufacturittg  stage  leeds  to  an 
eetimated  aruuial  cost  of  faodbome 
illnaas  ranging  bfon  $0.99  billion  to 
$3.69  billion.  The  maximum  20-yBar 
benefit  results  from  eliminating  this 
aimual  cost  of  foodbome  illness 
beginning  in  the  fifth  year  after 
publication.  Although  there  is  reason  to 
believe  significant  benefiu  will  be 
genanted  during  the  first  four  years,  lor 
analytical  purposes  FSIS  used  the 
conservative  estimate  that  benefits  do 
not  begin  until  all  establishments  have 
HACXT  systems  in  place  and  pathogen 
reductioo  standards  for  Salmonella 
apply  to  all  atabllshments  that 
siaunhtor  or  produce  raw  ground 
product 

There  are  two  prindpla  reasons  why 
benefita  will  begjii  to  accrue  before  the 
fifth  year.  First,  the  HACX3> 
requirements  and  Salmonella  standards 
apply  to  large  establishments  at  18 
months  and  small  establishments  st  30 
months.  The  large  slaughter 
establiahments  account  for  over  74 
percmt  of  total  carcass  weight.  Second, 
the  generic  E.  coli  testing  requiremente 
are  eCbcUve  six  months  after 
publication.  The  generic  E.  coli  results 
will  provide  both  estebliahmeni 
management  and  inspection  program 
personnel  a  tool  by  which  to  assess 
establishmenU'  control  over  slaughter 
and  sanitary  dressing  procedures. 
Although  the  generic  E.  coli  criteria  are 
not  being  established  as  regulatory 
standards,  FSIS  believes  their  use  will 
lead  to  improved  control  over  slaughter 
and  sanitery  dressing  procedures  which 
will,  in  turn,  lead  to  reductions  in  fecal 
contamination  and  corresponding 
reductions  in  contemination  by  enteric 
pathogens.  Rather  than  attempt  to 
estimate  the  benefits  associated  with 
reduced  contanunation  resulting  from 
use  of  generic  £.  coli  testing,  this 
analysis  has  assumed  public  health 
benefita  begin  in  the  fifth  year.  By  that 


time  all  establishments  have  had  an 
opportunity  to  adjust  their  E  coli 
sampling  programs  based  on  their 
HACCP  programs. 

The  low  and  high  estimates  for 
potential  benefits  are  due  to  the  current 
uiwertainty  in  estimates  for  inddenoe  of 
foodbome  illness  and  death.  If  the  low 
potential  benefit  estimate  is  correct,  the 
analysis  shows  that  the  new  HACCP- 
based  program  must  reduce  pathogens 
by  15  lo  17  percent  for  benefits  to 
outweigh  projected  costs.  If  the  high 
eaUmate  is  the  correct  estimate,  the  new 
program  needs  to  reduce  pathogens  by 
only  4  to  5  penant  to  generate  net 
societal  beiiefits. 

As  discussed  ih  Section  m,  there  are 
other  benefits  to  this  rule  that  have  not 
been  quantified.  Examples  include 
iiU3eased  public  protection  from 
physical  hazards  and  the  increased 
production  efficiency  that  accompanies 
iinproved  process  controL 

m  the  preliminary  analysis  FSIS  took 
the  pooitian  that  quantified  pathogen 
reduction  benefits  were  related  to  the 
overall  proposed  HACCP-bosed 
regulatory  program  and  that  there  was 
no  way  to  oistribute  benefits  among  the 
five  dlHerent  componente  that  made  up 
the  proposed  rule.  Under  the  proposeo 
rule  it  was  essentially  impossible  to 
determine  the  proportion  of  pathogen 
reduction  bemfite  that  could  be 
ettributeble  to  the  propooed  pathogen 
reduction  standanu  versus  the  proposed 
antimicrobial  treatments  or  time- 
temperalure  requiredlente  or  the 
proposed  mandatory  HACXF  programs. 
Given  the  revised  structure  of  the  final 
rule,  this  analysis  attributes  pathogen 
reduction  benefita  to  the  requiremente 
that  all  establishmento  implement 
HAOCF  systems  and  that  if  thoae 
systems  are  implemented  in  slaughter 
esteblishmenta  or  esteblishmenta 
shipping  raw  ground  product,  they  must 
have  critical  limita  set  to  assure 
compliaaoe  with  the  new  pathogen 
reduction  standards  for  Salmonella. 
However,  as  discussed  above,  FSIS 
believes  that  pathogen  reduction 
benefita  will  begin  to  occur  when 
esteblishmenta  start  using  the  generic  B. 
coli  resuhs  to  assess  their  control  over 
slaughter  and  sanitary  dressing 
procedures. 

FSIS  believes  that  the  Sanitation 
SOP'S  component  of  this  final  rule  has 
significant  benefita  in  terms  of  increased 
productivity  for  irupecUon  resources. 
The  HACCP  component  also  has 
productivity  benefita  in  addition  to 
public  health  benefita.  One  of  the 
reesons  FSIS  has  not  yet  achieved  a 
program  that  can  focus  appropriate 
resources  on  the  risks  of  microbial 
pathogens  is  that  in  recent  yean 
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national  budget  problems  have  provided 

limited  increases  in  Agency  resources 
compared  to  the  increase  in  its 
responsibilities  generated  by  industry 
growth,  the  Federal  takeover  of  more  - 
State  programs,  and  new  food 
production  technologies  and  products. 
For  most  of  its  history,  the  inspection 
program  was  able  to  obtain  additional 
resources  when  it  took  on  new 
responsibilities.  Now  FSIS  is  foced  vnth 
taking  on  new  responsibilities  with  the 
same  resources. 

The  fiml  rule  is  a  necessary 
component  of  an  FSIS  management 
strategy  that  will  raise  the  productivity 
of  current  resources  so  that  the  program 
can  maintain  all  its  consumer  protection 
objectives.  Raising  productivity  requires 
raising  outputa,  reducing  inputa  or  any 
combination  of  the  two  that  geta  more 
done  for  less.  Productivity  can  be 
increased  in  today's  inspection  program 
by:  (1)  focusing  resource  use  on  the 
basis  of  risk,  giving  the  highest  priority 
to  safety  objectives:  (2)  clarifying  the 
respective  responsibilities  of 
govenunent  and  industry  to  assure  the 
best  use  of  government  resources:  and 
(3)  designing  new  methods  of  inspection 
that  are  more  efficient  than  existing 
inspection  but  which  maintain  or 
improve  consumer  protection. 

The  Sanitation  SOFs  and  HACCP 
requirements  are  designed  to 
accomplish  objectives  in  all  three  of  the 
above  areas.  With  SOP's  FSIS  can 
monitor  sanitation  plans  with  fewer 
resources  than  it  takes  to  conduct 
comprehensive  sanitation  reviews.  The 
benefit  of  the  SOP's  is,  therefore,  the 
capacity  to  reallocate  inspection 
resources  to  other  activities  where  the 
payoff  in  terms  of  reducing  the  risk  of 
foodbome  illness  may  be  greater.  With 
SOP's  there  is  less  likelihood  that 
establishments  will  be  able  to  substitute 
the  inspector's  sanitation  review  for 
their  own  sanitation  program.  Similarly, 
with  HACCP  there  is  less  likelihood  that 
firms  can  use  inspection  as  a  substitute 
for  their  own  control  programs.  In  both 
cases  productivity  is  enhanced  by 
clarifying  responsibilities.  The  benefits 
associated  with  increased  productivity    , 
are  difficult  to  quantify  because  the 
precise  reallocation  of  iiupection 
resources  is  not  yet  clear. 

Finally,  with  the  implementation  of 
this  rule,  FSIS  intends  to  introduce  new 
methods  of  inspection  that  are  more 
efficient  than  those  currently  in  place. 
As  noted  above,  more  efficient  methods 
is  the  third  way  in  which  productivity 
can  be  increased  in  the  inspection 
system. 


n. 

A.  Market  Failure 

Consumers  make  choices  about  the 
food  they  purchase  based  upon  factors 
such  as  price,  appearance,  convenience, 
texture,  smell,  and  perceived  quality.  In 
an  ideal  world,  people  would  be  able  to 
make  these  decisions  with  full 
information  about  product  attributes 
and  choose  those  foods  which  maximize 
their  satisiaction.  In  the  real  world, 
however,  information  deficits  about 
food  safety  complicate  consumer  buying 
decisions. 

Since  all  raw  meat  and  poultry 
products  contain  microorganisms  that 
may  include  pathogens,  raw  food 
unavoidably  entails  some  risk  ot 
pathogen  exposure  and  foodbome 
illness  to  constunera.  However,  the 
presence  and  level  of  this  risk  carmot  be 
determined  by  a  consumer,  since 
pathogens  are  not  visible  to  the  naked 
eye.  Although  they  may  detect 
unwholesomeness  from  obvious 
indications  such  as  unpleasant  odor  or 
discoloration  caused  by  spoilage 
microorganisms,  consuniers  carmot 
asstune  producta  are  safe  in  the  absence 
of  spoilage.  They  simply  have  no  clear- 
cut  way  to  determine  whether  the  focxl 
they  buy  is  safe  to  handle  and  eat. 

when  foodbome  illness  does  occur, 
consumers  often  carmot  correlate  the 
symptoms  they  experience  with  a 
specific  food  because  some  pathogens 
do  not  cause  illness  until  several  days, 
weeks  or  even  months  after  exposure. 
Thus,  food  safety  attributes  are  often  not 
apparent  to  consumers  either  before 
purchase  or  inunediately  after 
consumption  of  the  food.  This 
information  deficit  also  applies  to 
wholesalers  and  retailers  who  generally 
use  the  same  sensory  tests — si^t  and 
smell — to  determine  whether  a  food  is 
safe  to  sell  or  serve. 

The  societal  impact  of  this  food  safety 
information  deficit  is  a  lack  of 
accountability  for  foodbome  illnesses 
caused  by  preventable  pathogenic 
microorganisms.  C^onsumers  often 
cannot  trace  a  transitory  illness  to  any 
particular  food  or  even  be  certain  it  was 
caused  by  food.  Thus,  food  retailers  and 
restaurateurs  are  generally  not  held 
accountable  by  their  customers  for 
selling  pathogen-contaminated  producta 
and  they,  in  turn,  do  not  hold  their 
wholesale  suppliers  accountable. 

This  lack  of  mformation  applies 
equally  to  small  businesses.  Some  small 
businesses  have  argued  for  exemption 
from  the  rule  because  they  sell  mosl  of 
their  product  to  family,  friends  and 
neighbors,  but  they  are  overlooking  the 
fiact  that  perhaps  the  majority  of 
foodbome  illness  victims  may  believe 


they  had  some  type  of  flu  virus  or  other 
illness  and  have  no  idea  that  their 
illness  was  foodbome  and,  if  they  do, 
they  have  no  idea  as  to  the  source. 
Without  feedbacit.  (i.e.,  without  a 
connection  of  product  to  illness),  there 
is  no  market  where  buyers  and  sellers 
have  sufficient  information  upon  which 
to  judge  purchase  decisions.  Without 
feedback  there  is  insufficient  incentive 
to  make  substantial  improvementa  in 
process  control. 

This  lack  of  marketplace 
accountability  for  foodbome  illness 
mearu  that  meet  and  poultry  producers 
and  procassora  have  little  incentive  to 
incur  extra  costs  for  more  than  mirumal 
pathogen  controls.  The  widespread  lack 
of  information  about  pathogen  sources 
means  that  businesses  at  every  level 
from  form  to  final  sale  can  market 
unsafe  products  and  not  suffer  legal 
consequences  or  a  reduced  demand  for 
their  product.  An  additional 
complication  is  that  raw  product  is 
often  fungible  at  early  stages  of  the 
marketing  chain.  For  example,  beef  from 
several  slaughterhouses  may  be 
combined  in  a  batch  of  hamburger 
delivered  to  a  fasi  food  chain. 
Painstaking  investigation  by  public 
health  officials  in  cases  of  widespread 
disease  often  fails  to  identity  foodbome 
illness  causes:  in  half  the  outbreaks  the 
etiology  is  imknown. 

Most  marketa  in  industrialized 
economies  operate  without  close 
regulation  of  production  processes  in 
spite  of  consumers  having  limited 
technical  or  scientific  knowledge  about 
goods  in  commerce.  Branded  producta 
and  producer  reputations  often 
substitute  for  technical  or  scientific 
information  and  result  in  repeat 
purchases.  Thus,  brand  names  and 
product  reputations  become  valuable 
capital  for  producers. 

In  the  U.S.  food  industry,  nationally 
recognized  brand  names  have 
historically  provided  significant 
motivation  for  manufacturers  to  ensure 
safe  producta.  In  recent  years,  more  and 
more  raw  meat  and  poultry  have  come 
to  be  marketed  under  brand  names. 
Nevertheless,  not  even  all  brand  name 
producers  produce  their  products  under 
the  best  available  safety  controls. 
Further,  a  significant  part  of  meat  and 
poultry,  particularly  raw  products,  ere 
not  brand  name  products  and  are  not 
produced  under  conditions  that  assure 
the  lowest  practical  risk  of  pathogens. 

The  failure  of  meat  and  poultry 
industry  manufacturers  to  produce 
products  with  the  lowest  risk  of 
pathogens  and  other  hazards  caiuiot  be 
attributed  to  a  lack  of  knowledge  or 
appropriate  technologies.  The  science 
and  technology  required  to  significanUy 
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teduce  meat  and  poultry  pathogeiu  and 
other  hazards  is  well  established, 
readily  available  and  commeicially 
practical. 

Explanations  for  why  a  large  portion 
of  the  meat  and  poultry  industry  has  not 
taken  full  advantage  of  available  science 
and  technology  to  effectively  control 
manufacturing  processes  include  the 
following: 

1.  Meal  and  poultry  processing 
businesses  are  relatively  easy  to  enter: 
there  are  no  training  or  certification 
requirements  for  establishment 
operators.  Consequently,  the  level  of 
scientific  and  technical  knowledge  of 
management  in  many  establishments  is 
minimal. 

2.  The  industry  is  very  competitive 
and  laigely  composed  of  small  and 
medium-sized  firms  that  have  limited 
capital  and  small  profits. 

3.  Management  in  many  of  these 
establishinents  has  little  incaotive  to 
make  capital  improvements  for  product 
safety  bocauae  results  from  that 
investment  are  not  distinguishable  by 
customers  and  therefore  yield  no 
income. 

In  spite  of  these  barriers,  many 
industry  establishments  do  produce 
meat  or  poultry  products  using  process 
controls  that  assure  the  lowest  practical 
risk  of  pathogana  and  other  hazartls. 

FSIS  has  coochided  that  the  lack  of 
consumer  information  about  meat  and 
poultry  product  safety  and  the  absence 
of  adequate  incentives  for  industry  to 
provide  more  than  minimal  levels  of 
processing  safety  represents  a  market 
failure  requiring  Federal  regulatory 
intervention  to  protect  pubUc  health. 

B.  General  Regulatory  Approaches 

The  problem  of  microbial  pathogens 
in  meat  and  poultry  has  become 
increasingly  apparent.  Documented 
cases  of  foodbonw  illness  each  year, 
some  of  which  have  resulted  in  death, 
represent  a  public  health  risk  that  FSIS 
judges  to  be  unacceptable.  Within 
existing  authorities  there  are  four  broad 
regulatory  approaches  the  Department 
could  use  to  address  this  unacceptable 
public  health  risk. 

•  Market  Incentives. 

•  Information  and  Education. 

•  Voluntary  Industry  Standards. 

•  Coverrunent  Standards. 

The  final  rule  represents  the  fourth 
apmoacfa. 

The  above  discussion  on  market 
failure  summarizes  why  FSIS  has 
concluded  that  the  market  tvill  not 
address  the  public  health  risk  resulting 
from  microbial  pathogens  in  meat  and 
poultry. 

The  role  and  effectiveness  of 
consumer  and  food  service  worker 


education  in  assuring  food  safety  was 
raised  in  public  comments.  For 
example,  comments  suggested  that  since 
most  foodb(Hme  illness  involves 
temperature  abuse  or  consumer/food 
handler  mishandling,  consumer 
education  offers  the  most  cost-effective 
approach.  FSIS  sees  a  clear  role  for 
education  and  agrees  that  education  is 
essential  for  assuring  food  safety. 
Howevef ,  ekperience  has  shown  that 
education  alone  has  limited 
effectiveness  in  reducing  foodbome 
illness.  The  eflectiveness  of  education 
for  food  safoty,  and,  indeed,  for 
improving  diets  and  other  food  related 
behavior,  has  not  been  demonstrated. 
FSIS  views  education  as  a  valuable 
adjunct  to  other  regulatory  approaches, 
but  it  has  no  evidence  that  a  major 
increase  in  education  expenditures  will 
produce  the  behaviors  requited  to 
reduce  foodbome  illness. 

A  voluntary  industry  standard  would 
call  for  the  formation  of  a  standards 
setting  group,  such  as  the  American 
National  Standards  Institute  (ANSI)  to 
develop  and  publish  a  voluntary 
standard.  Compliance  with  such  a 
voluntary  standard  would  be 
determiiied  by  third-party  testing  and 
certiScation.  For  example. 
Underwriter's  Laboratory  (UL)  tests  and 
certifies  electronic  components  for 
industry-wide  standards.  FSIS  has  not 
seen  any  evidence  that  the  industry  is 
prepared  to  undertake,  or  even  desires 
a  voluntary  standards  approach.  This  is 
understandable.  Because  the  principles 
underlying  the  safe  production  of  meat 
and  poult^  are  the  same  regardless  of 
who  administers  the  standairds,  an 
industry  administered  system  is  likely 
to  be  more  expensive  and  less  effective 
than  a  government  one.  The  lack  of 
power  to  mandate  participation  reduces 
the  value  of  standard  setting  to 
participants,  since  foodbome  illness 
episodes  attributable  to  non-participants 
tend  to  raise  suspicion  of  all  similar 
products.  Further,  the  industry  would 
be  called  upon  to  pay  the  enforcement 
coet  which  under  the  present  mle 
would  be  paid  by  the  government. 

For  these  reasons,  the  Department 
concludes  that  mandatory  process 
control  regulations  offer  the  best 
approach  for  addressing  this 
unacceptable  public  health  risk. 

C.  Need  For  Improved  Process  Control 

FSIS  has  determined  that  effective 
process  control  is  needed  throughout 
the  meat  and  poultry  industry  in  order 
to  minimize  pathogen  contamination 
and  control  other  health  hazards. 
Accordingly,  a  regulatory  strategy  has 
been  formulated  to  mandate  process 
control  improvements  to  achieve 


immediate  reductions  and  an  eventual 
minimization  of  the  risk  of  meat  and 
poultry  pathogens,  chemical,  and 
physical  hazards  in  the  nation's  food 
supply.  This  strategy  is  supported  by 
consumers,  scientists,  and  the  majority 
of  meat  and  poultry  industry  processors 
who  already  recognize  the  benefits  of 
good  process  control. 

Process  control  is  a  proactive  strategy 
that  all  segments  of  industry  can 
undertake  to  anticipate  manufacturing 
problems  in  advance  and  prevent  unsafe 
foods  from  being  produced.  In  practice, 
process  control  is  a  systematic  means  to: 

•  Identify  and  control  production 
hazards. 

•  Determine  control  points  in  the 
processing  system. 

•  EstabTisn  standard  measures  for 
each  control  point. 

•  Sat  proceduires  for  establishment 
workers  to  monitor  requirements. 

•  Provide  deer  instructions  for 
appropriate  corrective  a<^ona  when  a 
control  point  goes  out  of  control. 

•  Establish  record-keeping  to 
document  control  point  measurements. 

•  Provide  procedures  for  verification 
tests  to  ensure  that  the  system  continues 
to  operate  as  planned. 

lie  process  control  straten 
summarized  in  this  paper  is  nninded  on 
three  principles: 

1.  USDA  regulatory  policy  should  be 
focused  on  providing  a  solution  to  meal 
and  poultry  biological,  chemical,  and 
physical  hazards  that  present  the 
nicest  public  health  risks. 

2.  It  is  essential  that  the  Nation's  Coed 
safety  system  address  pathogenic 
microorganisms  which  present  the 
greatest  foodbome  risk  to  human  health. 

3.  These  pathogens  and  resulting  risks 
of  foodbome  illness  can  bo  largely 
avoided  by  uniform  meat  and  poultry 
industry  efforts  to  attain  and  maintain 
more  effective  methods  of  control 
during  the  manu&cturing  process. 

The  focus  of  this  strategy  is  explicitly 
on  prevention;  it  is  designed  to  prevent 
the  production  of  defective  product  as 
opposed  to  more  costly  and  less 
effective  detect-and-condemn  methods. 

Process  control  is  not  a  substitute  for 
inspection  any  more  than  inspection 
could  be  a  substitute  for  process  control. 
This  distinction  is  important  because 
Federal  inspection  was  never  intended 
to  bo — and  cannot  be — the  hxint-line 
control  for  food  safety  in  meat  and 
poultry  processing  eslablishments. 
Safety  controls  must  be  built  into  the 
manufacturing  process  and  be 
administered  continuously  by  industry. 
The  objective  of  inspection  in  a  process 
control  environment  is  to  assure  tiiat 
those  controls  are  present,  adequate, 
and  properly  uaad. 
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To  summarize,  the  process  control 
regulatory  strategy  promulgated  by  this 
rule  will  among  its  other  well 
established  attributes,  correct  two 
important  deficiencies  in  the  lution's 
cturent  food  safety  effort.  It  will:  (1) 
provide  industry  the  tools  and  incentive 
to  reduce  meat  and  poultry  pathogens  as 
a  means  to  improve  food  safety,  and  (2) 
help  focus  Federal  inspection  on  the 
highest  product,  process  and 
establishment  ridis,  and,  at  the  same 
time,  clarify  that  the  industry  is 
responsible  for  producing  safe  meal  and 
poultry,  while  the  Government's  role  is 
oversight. 

Factors  Comideted  in  Evaluating  a 
Process  Control  Strategy 

The  process  control  regulatory 
strategy  was  evaluated  using  five  factors 
for  eBisctiveness.  A  processing  control 
program  is  effective  if  it: 

1.  Controls  production  safety  hazards. 

2.  Reduces  foodbome  illness. 

3.  Makes  inspection  rrrare  effective. 

4.  Increases  consumer  confidence. 

5.  Provides  the  opportunity  for 
increased  productivity. 

The  Ibllowing  sections  discuss  these 
five  effectiveness  factors  that  have  been 
applied  to  evaluate  process  control 
atlematives. 

Controls  Production  Safety  Hazards 

Process  control  is  a  system  for 
identifying  food  hazards  and  reducing 
or  eliiriinating  the  risks  they  present.  In 
operation,  control  points  are  established 
in  a  food  production  line  where 
potential  health  hazards  exist; 
management  of  these  points  has  proven 
to  be  effective  in  reducing  the 
probebility  that  unsafe  product  will  be 
produced.  Ongoing  records  of  each 
process  control  will  er^able 
establishment  managers  and  quality 
control  personnel  to  spot  trends  that 
could  lead  to  problems  and  devise  a 
strategy  that  prevents  them  before  they 
occur. 

Detection  by  end  pnxluct  testing  is 
not  a  viable  alternative  to  process 
control  because  it  only  sorts  good 
product  from  bad  and  does  not  address 
the  root  cause  of  unacceptable  foods. 
Additionally,  keeping  "bad"  foods  out 
of  commerce  through  sorting  end 
product  is  possible  only  when  tests  and 
standards  for  sampling  are  well 
established  and  it  is  practical  only 
where  the  "test"  is  not  expensive 
because  sorting  requires  a  huge  number 
of  samples  for  reliability. 

Reduces  Foodbome  Illness 

As  industry  improves  its  control  over 
the  safety  aspects  of  meat  and  poultry 
production,  foodbome  illness  will  begin 


to  decline.  This  is  the  principal  non- 
nesotiable  goal  for  both  USDA  and 
industry. 

The  precise  occurrence  of  human 
health  problems  attributed  to 
pathogenic  microorganisms  or  other 
potential  foodbome  hazards,  such  as 
chemical  contaminants,  animal  drug 
residues,  pesticides,  extraneous 
materials,  or  other  physical 
contaminants  is  not  known.  Foodbome 
illness  is  nevertheless  recognized  by 
both  domestic  and  international 
scientists  as  a  significant  public  health 
problem  and  there  is  wide  agreement 
that  pathogenic  microorganisms  are  the 
major  cause  of  food-related  disease.  The 
estimated  armual  (not  discounted)  cost 
of  foodbome  illness  attributable  to  meat 
and  poultry  products  from  the  four 
pathogens  that  are  the  focus  of  this 
regulation  is  from  $1.1  to  $4.1  billion. 
FSIS  estimates  that  90  percent  of  this 
annual  cost,  $0.99  to  $3.Bg  billion,  is 
attributable  to  contamination  that 
occure  in  establishments. 

Makes  Inspection  More  EHective 

CurrenUy,  the  FSIS  inspectors  in  meat 
and  poultry  establishments  that  are  not 
assigned  to  slaughter  line  positions 
perform  selected  inspection  tasks  that 
generate  independent  data  about  an 
establishmenl's  production  processes 
and  envirorunenl.  This  activity 
produces  "snapshots"  of  establishment 
operations  at  a  particular  moment.  In 
contrast,  process  control  generates 
records  of  establishment  performance 
over  time.  These  records  and  periodic 
verification  inspections  will  enable  FSIS 
inspectors  to  see  how  an  establishment 
operates  at  all  times,  i.e.,  whether  and 
where  processing  probtems  have 
occurred,  and  how  problems  were 
addressed. 

The  availability  of  more  and  better 
processing  data  will  establish  trends 
that  set  benchmarks  fi-om  which 
deviations  can  be  more  quickly  and 
accurately  assessed.  USDA  inspectors 
will  be  trained  to  spot  these  deviations 
and  take  action  when  needed  to  ensure 
establishments  bring  a  faulty  process 
back  into  control.  11116  type  of  Federal 
oversight  is  substantially  more  effiBctive 
than  a  regulatory  program  that  merely 
detects  and  condemns  faulty  end 
products.  In  the  words  of  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods,  "Controlling, 
monitoring,  and  verifying  processing 
systems  are  more  effective  than  relying 
upon  end-product  testing  to  assure  a 
safe  product." 

Increases  Consumer  Confidence 

The  number  of  foodbome  ilUiess 
outbreaks  and  incidents  attributable  to 


pathogens  in  meet  or  poultry  raise 
questions  about  whether  Federal 
inspection  is  as  effective  as  it  should  be. 
Hi^ly  visible  public  controversies 
about  meat  and  poultry  inspection 
indicate  an  erosion  of  public  confidence 
in  the  safety  of  meat  and  poultry 
products.  There  are  growing  demands 
that  USDA  improve  its  regulation  of 
pathogens.  The  process  control 
regulatory  strategy  described  in  this 
paper  is  USDA's  response  to  those 
demands. 

Many  outbreaks  of  foodbome  illness 
have  been  determined  to  be  caused  by 
mishandUng  of  meat  and  poultry 
products  after  federally  inspected 
processing.  USDA  believes  that 
additional  efforts  to  reduce  pathogens 
during  manufecturing  will  reduce  these 
risks  as  well.  This  coupled  with  the 
improved  retail  regulatory  controls  from 
state  adoption  and  enforcement  of  the 
Food  Code  should  reduce  Ihis  cause  of 
illness.  The  Food  Code  is  an  FDA 
publication,  a  reference  that  provides 
guidance  to  retail  outlets  such  as 
restaurants  and  grocery  stores  and 
institutions  such  as  nursing  homes  on 
how  to  prepare  food  to  prevent 
foodbome  illness.  Stale  and  local 
regulatory  bodies  use  the  FDA  Food 
Cmle  as  a  model  to  help  develop  or 
update  their  food  safety  rules  and  to  be 
consistent  with  national  food  regulatory 
policy. 

A  significant  portion  of  the  meat  and 
poultry  industry  do  not  take  advantage 
of  readily  available  methods  to  control 
their  manufacturing  processes.  The 
Department  has  concluded  that  ftulher 
regulation  will  bring  industry  standards 
up  10  what  can  practically  be  achieved 
in  the  manufacture  of  meat  and  poultry 
products  through  current  scientific 
knowledge  and  available  process  control 
leclmiques.  Raising  the  safety  floor 
through  regulations  that  mandate  better 
process  control  will  demonstrate  to  the 
public  that  USDA  and  industry  are 
making  a  concerted  effort  to  reduce  the 
risk  of  foodbome  illness  from  meat  and 
poultry. 

The  economic  benefits  of  increased 
consumer  confidence  can  be 
conceptually  realized  as  the  amount 
consumers  would  be  willing  to  pay  for 
safer  food.  This  "willingness  to  pay" 
reflects  consumer  desires  to  avoid 
foodbome  illness  and  the  expected 
medical  and  other  costs  associated  with 
it.  However,  the  data  are  not  available 
to  make  quantitative  estimates  of  this 
benefit. 

Provides  the  Opportunity  for  Increased 
Productivity 

Belter  process  control  is  a  sound  and . 
rational  investment  in  the  future  of  our 
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nation's  meat  and  poultry  industry. 
USDA's  process  control  strategy  vrill 
educate  industry  management  about  the 
need  and  methodology  For  development 
of  a  consistent,  preventive,  problem- 
solving  approach  to  safiaty  hazards, 
which  can  be  expanded  to  other 
business  obiectives  such  as  product 
quality  and  production  effidraicy.  There 
is  considerable  evidence  of  bow  process 
control  has  improved  worldwide 
industrial  productivity  in  the  past  40 
years.  This  proposal  will  extend  proGasa 
control  principles  to  parts  of  the  meal 
and  poultry  industry  that  have  not 
formerly  used  them. 

Some  Important  non-safety  benefits 
that  will  accrue  from  industry  use  of 
better  process  control  methods  are: 

•  First,  better  production  controls 
will  result  in  more  efBcient  processing 
operations  overall  with  fewer  product 
deHscts.  Fewer  defects  mean  less 
reworlung,  waste  and  give-away, 
resulting  in  increased  yields  and  more 
profit  opportunities. 

•  Second,  better  cootrote  will 
significantly  reduce  the  risk  to 
processors  that  product  with  food  safety 
defects  will  slip  into  commerce. 
Expensive  and  embarrassing  product 
recalls  can  be.  for  the  most  part,  avoided 
or  greatly  reduced  with  proper  proceaa 
controls. 

•  Third,  better  control  of  patbogans 
will  impact  all  microorganisms, 
including  those  responsible  for 
decomposition,  resulting  in  quality 
improvement  and  longer  shelf  life  for 
products. 

•  Fourth,  better  production  controls 
improve  eslablislunent  employee 
productivity  wliich  improves  profit 
opportunitias. 

D.  Regulatory  Alternatives  for  Process 
Control 

X.  Mandatory  HACCP 

Considering  the  five  effectiveness 
criteria  of  process  control  discussed 
above,  the  most  effective  means  for 
generating  the  benefits  reflected  in  these 
criteria  is  a  mandatory  HACCP 
regulatory  program.  This  alternative 
clearly  meets  all  five  criteria  described 
above.  In  fact,  a  mandatory  HACCP 
program  was  judged  to  be  the  only 
option  that  will  aflact  adequate 
processing  improvements  in  all 
establishments  throughout  the  industry. 
Only  through  mandatory  HACCT  can 
pathogen  risks  be  minimized  to  the 
fullest  extent  possible:  thereby 
significantly  leducing  foodbome  illness, 
improving  effectiveness  of  inspection, 
increasing  consumer  confidence,  and 
ensuring  a  more  viable  industry.  No 
other  alternative  accomplishes  as  much 


in  these  five  areas  as  mandatory 
HACCP. 

HACCP  is  a  process  control  strategy 
that  has  been  adentifically  proven 
eSsctive  in  food  manufacturing 
establishments.  HACCP  is  widely 
recognized  by  scientific  authorities  such 
as  the  National  Academy  of  Sciences 
and  international  otganixatioos  such  as 
the  Codex  Alimentarius.  It  is  used  today 
by  a  number  of  establishments  in  the 
food  industry  to  pioduce  consistently 
safe  products.  This  approach  has  beoi 
supported  Cor  years  by  nimierous  groups 
that  have  studiad  USDA  meat  and 
poultry  regulatory  activities. 

In  1983  FSIS  asked  the  National 
Academy  of  Sdencea  (NAS)  to  evaluate 
the  scientific  basis  of  its  inspection 
S]rstem  and  recommend  a  modernization 
agenda.  The  resulting  report,  "Meet  and 
Poultry  Inspection,  Tlie  Scientific  Basis 
of  the  Nation's  Program,"  Natioiul 
Academy  Press,  1065  was  the  first 
comprehensive  evaluation  of  a  scieatific 
basis  for  inspection.  The  1985  NAS 
report  provided  a  blueprint  for  change: 
it  recommended  that  FSIS  focus  on 
pathogenic  microorganisms  and  require 
that  all  official  establishments  operate 
under  a  HAOCP  system  to  control 
palhogsns  and  other  safety  hazards. 

After  urging  (NAS  Recommendations, 
Page  4)  the  intensification  of  "current 
a^rts  to  control  and  eliminate 
contamination  with  micro-organisms 
that  cause  disease  in  humans,"  NAS 
encouraged  (Pago  135)  USDA  to  "move 
as  vigorously  as  possible  in  the 
application  of  the  HACCP  concept  to 
each  and  every  step  in  establishment 
operations,  in  all  types  of  enterprises 
involved  in  the  production,  procesaing, 
and  storage  of  meal  and  poultry 
products." 

The  General  Accounting  Office  (CAO) 
has  also  identified  needed 
improvements  in  USDA's  present 
insjpection  system.  In  its  repoits  and 
congressional  testimony,  and  in 
numerous  publications,  GAO  has 
endorsed  HACCP  as  the  most  scientific 
system  available  to  protect  consumers 
bom  foodborne  illness.  This  sentiment 
is  most  clearly  expressed  in  a  May  1994 
report.  "Food  Safely:  Risk-Based 
Inspections  and  Microbial  Monitoring 
Needed  for  Meat  and  Poultry,"  in  which 
GAO  recommended  development  of  a 
mandatory  HACX7  program  that 
includes  microbial  testing  guidelines. 
GAO  urged  USDA  to  assist  meet  and 
poultry  establisiiments  in  the 
development  of  their  microbial  testing 
programs  by.  among  other  things, 
disseminating  information  on  the 
programs  already  in  operation. 

A  third  major  prop<ment  of  HACCP  is 
the  National  Advisory  Committee  on 


Microbiological  Criteria  for  Foods 
(NACMCF),  which  was  established  in 
1988  by  the  Secretary  of  Agriculture  to 
advise  and  provide  recommendations  to 
the  Secretaries  of  Agriculture  and 
Health  and  Htmian  Services  on 
developing  microbiological  criteria  to 
assess  food  safety  and  wholesomeness. 
Since  1989,  NACMCF  has  prepared  a 
series  of  reports  on  the  development 
and  implementation  of  HACCP.  As  one 
of  its  first  tasks,  the  Committee 
doveloped  "HAOO*  Principles  for  Food 
Production"  in  November  1989.  In  this 
report,  the  Committee  endorsed  HACCP 
as  a  rational  approach  to  ensure  food 
safety  and  set  forth  principles  to 
standardize  the  technique.  In  1992,  the 
Committee  issued  an  updated  guide, 
"Hazard  Analysis  and  Critical  Control 
Point  System." 

In  1993  NACMCF  defined  the  roles  of 
regulatory  agencies  and  industry  in 
implementing  HACCP.  "The  Role  of 
Regulatory  Agencies  and  Industry  in 
HACCP"  proposed  responsibilities  for 
FDA,  USOA,  and  other  agencies  and 
industry  during  various  phases  of 
HACCP  implementation.  Similar 
suggestions  for  program  ctiange  have 
been  voiced  by  consumers,  industry, 
state  and  local  government 
representatives,  as  well  as  other 
constituent  groups.  For  example, 
consumers  at  recent  public  bearings  and 
the  HACCP  Round  Table  supported 
implementation  of  mandatory  HAOCP 
throughout  the  meat  and  poultry 
industry. 

The  meat  and  poultry  industry  has 
itself  provided  broad  support  for  - 
HACCP  as  a  means  to  control  pathogens, 
emphasizing  that  HACCP-based  food 
production,  distribution,  and 
preparation  can  do  more  to  protect 
public  health  than  any  Federal 
inspection  program.  'They  have 
recommended  tbat  HACCP  be  used  to 
anticipate  microbiological  hazards  in 
food  systems  and  to  identify  risks  in 
new  and  traditional  products.  State 
departments  of  health  and  agriculture 
have  also  endorsed  the  HACXP 
approach. 

2.  Alternatives  to  Mandatory  HACCP 

FSIS  examined  six  other  approaches 
before  determining  that  mandatory 
HACCP  was  the  most  effeciive  means 
for  assuring  process  control  in  the  meet 
and  poultry  industries. 

1.  Status  quo 

2.  Intensify  present  inspection 

3.  Voluntary  HACCP  regulatory 
program 

4.  Mandatory  HACCP  regulation  with 
exemption  for  small  businesses 

5.  Mandatory  HACXP  regulation  only 
for  teady-to-eat  products 
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6.  Modified  HACCP— recording 
deviations  and  responses  only 

These  alternatives  were  assessed 
using  the  five  effectiveness  criteria 
presented  in  the  previous  section.  The 
following  six  sections  sumnuirize  the 
appraisal  of  each  alternative. 

Status  (}uo 

This  option  would  essentially 
continue  establishment  processing 
controls  and  Federal  inspection  as  they 
are  now.  Good  establishments  with 
adequate  methods  for  managing  process 
lines  would  probably  remain  under 
control.  The  Agency,  imder  its  present 
authority,  cannot  shift  resources  out  of 
good  establishments  so  the  situation  of 
poor  performing  establishments  is 
unlikely  to  change.  This  situation  raises 
immediate  questions  about  the  first 
factor— controls  production  safety 
hazards— being  met.  Experience  has 
proven  that  Federal  inspection  cannot 
substitute  for  management  in 
establishments  which  have  difficulty 
producing  safe  product  consistently. 
Also,  inspection  cannot  be  as  effective 
in  the  current  establishment 
environment  as  in  a  process  control 
establishment  environment. 

The  status  quo  does  not  target 
industry  and  inspection  resources  on 
those  hazards  that  lead  to  the  greatest 
reduction  in  foodbome  illness  (hctor 
two).  In  addition,  food  safety  experts, 
consumers,  and  other  observers  have 
told  USDA  they  are  not  satisfied  with 
pathogen  control  by  organoleptic 
methods  as  practiced  in  the  present 
inspection  program.  Doing  nothing  new 
would  perpetuate  consumer  doubts 
about  the  ability  of  Federal  inspection  to 
regulate  pathogens  which  is  counter  to 
factor  four.  Consequently,  the 
Department  has  concluded  that  business 
as  usual  is  not  an  acceptable  response 
to  pathogens  associated  with  meat  and 
poultry  products.  Agency  public  health 
responsibilities  alone  require  that  more 
positive  actions  be  taken. 

Intensify  Present  Inspection 

As  one  alternative  to  the  proposed 
mandatory  HACCP  regulation,  FSIS 
could  intensify  its  present  inspection 
system,  i.e.,  focus  new  resources  on 
suspected  areas  of  risk  in  each 
establishment.  This  approach  would 
assign  to  FSIS  responsibility  for 
designing,  testing  and  mandating  by 
specific  regulation,  process  control 
systems  for  all  meat  and  poultry 
products  with  potential  safety  hazards. 
A  major  flaw  with  this  approach  is  that 
the  burden  of  ensuring  a  safe  product 
would  be  placed  largely  on  FSIS  instead 
of  industry  establishments  where  it 
belongs.  Establishment  tnanagement 


would  hove  little  motivation  to  become 
knowledgeable  about  process  control  or 
to  implement  process  control  systems. 

The  mandating  of  specific  process 
controls  has  sometimes  succeeded,  as  a 
regulatory  .strategy,  for  example,  in 
correcting  food  safety  problems  in 
certain  ready-to-eat  products.  However, 
these  controls  largely  consisted  of  lethal 
heat  treatments  applied  during  final 
product  processing.  This  approach  is 
obviously  inappropriate  for  product  that 
is  marketed  raw  which  is  most 
frequently  a.'i.sociated  with  meat  and 
poultry  foodborne  illness.  The 
identification  of  processes  that  can  be 
applied  to  raw  product  in  every 
establishment  would  be  much  more 
difficult,  if  not  impossible.  Thus, 
intensified  command-and-control 
regulation  fails  to  meet  the  primary 
criterion  for  prxx»ss  control,  i.e..  control 
production  safely  hazards  at  all  stages  of 
meat  and  poultry  slaughter  and 
processing.  Related  to  this  felling, 
inspection  would  be  ineffective  without 
all  establishments  maintaining  process 
control  systems  (factor  three.)  "This 
option  would  not  pnly  require 
significant  resource  increases,  it 
represents  government  taking  on  more, 
not  less,  responsibility  for  the 
production  process,  making  it  more 
difficult  to  focus  on  the  highest  risks  of 
foodborne  illness.  With  the  burden  of 
control  and  monitoring  on  USDA's 
inspection  force  rather  than  on 
establishment  managers,  industry 
performance  in  reducing  foodborne 
illness  would  be  unlikely  to  improve 
(factor  two). 

Voluntary  HACXP  Regulatory  Program 

A  voluntary  HACXP  program  would 
not  provide  reduction  of  pathogens 
uniformly  across  the  processing 
spectrum  because  many  in  industry 
would  choose  not  to  participate. 
Therefore  voluntary  HACCP  would  not 
be  sufficient  to  attain  the  necessary 
reduction  in  foodbome  illness  (bctor 
two). 

Voluntary  HACCP  would  be 
implemented  most  frequently  in 
establishments  with  good  processing 
controls  already,  while  establishments 
with  unsophisticated  controls  would  be 
less  likely  to  participate.  The 
explanation  lor  this  flaw  is  to  be  found 
in  simple  economics  and,  to  a  large 
degree,  the  attitudes  of  establishment 
management.  EstablisKments  with  good 
prtweasing  controls  now  are  most  likely 
to  adopt  HAOCP  voltmtarily  because 
their  management  understands  the 
linkage  between  how  a  product  is 
handled  during  preparation  and  its 
finished  quality  and  safety. 


Conversely,  establishments  without 
good  processing  controls  today  are 
much  less  likely  to  participate  in  a 
voluntary  HACCP  program.  These 
establishments  are  more  often  operated 
by  management  that  lacks  the 
knowledge  or  motivation  to  institute 
better  processing  controls.  Nevertheless, 
it  is  precisely  this  group  of  low 
performing  establishments  that  FSIS 
must  reach  to  attain  its  public  health 
goal.  Nothing  short  of  a  mandatory 
HACXP  regulatory  program  will  be 
effective  in  bringing  processing 
improvements  to  these  marginal 
performers. 

The  Agency's  regulation  permitting 
the  use  of  voluntary  Total  (Quality 
Control  (TQC)  Systems  provides  a 
useful  analogy  to  how  effective  a 
voluntary  HACCP  program  would  be. 
TQC  focuses  on  estabUshnwnt 
responsibility  for  meeting  or  exfseding 
the  standards  set  by  FSIS  for  all 
operations  that  are  conducted  in  an 
establishment,  including  incoming  raw 
materials,  processing  procedures, 
critical  limits  for  product  standards,  and 
action  limits  for  establishment  quality 
control  personnel.  These  systems 
operate  under  Agency  oversight  with  an 
emphasis  on  timely  and  accurate 
recordkeeping  and  the  necessity  for 
appropriate  action  to  be  taken  by  an 
establishment  when  a  limit  set  forth  in 
an  approved  system  is  met  or  exceeded. 
However,  over  the  last  10  years  the 
number  of  establishments  with  active 
TOC  Systems  has  declined  from  a  high 
ofaround  500  (approximately  8%  of  all 
establishments)  to  the  present  351 
participating  establisfunents 
(approximately  S%  of  all 
establishments).  USDA  experience  has 
shown  that  a  voluntary  approach  to 
HACCP  would  provide  little  assurance 
that  a  major  portion  of  meat  and  poultry 
products  had  been  produced  under 
controls  designed  to  minimize  food 
safety  hazards.O 

Mandatory  HACCP  Regulation  With 
Exemption  for  Small  Businesses 

Under  this  alternative,  FSIS  would 
mandate  HACCP.  but  also  provide  an 
exemption  for  some  category  of  small 
businesses  as  was  done  with  nutrition 
labeling.  While  this  final  regulatory 
impact  analysis  does  develop  very 
specific  definitions  for  small  and  very 
small  establishments,  the  following 
discussion  of  comments  uses  the  term 
"small"  in  a  generic  sense  because 
many  of  the  comments  address  small 
establishments  or  small  businesses 
without  defining  these  terms.  There  was 
a  mix  of  public  comments  on  whether 
or  not  HACCP  should  be  mandatory  for 
small  businesses. 
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Coraments  supporting  an  exemption 
From  HACXIP  for  small  establishments 
noted  that  many  owner-operators  of 
small  establishnients  oversee  the  entire 
operation  on  a  daily  basis  and  can  pay 
closer  attention  to  procedures  than  can 
a  lar^  establishment.  Simitar  comments 
pointed  out  that  small  establishments 
pose  a  minimal  potential  public  health 
hazard  because  of  the  simplicity  of  their 
operations,  the  slow  pace  of  operations, 
and  the  small  number  of  potentially 
afCeicted  customers.  Other  comments 
pointed  out  that  they  sell  their  product 
to  Eamily,  friends  and  neighbors  and 
that  type  of  market  provides  the  greatest 
incentive  for  producing  safe  product 

Some  commenters  oppcising  an 
exemption  did  not  want  to  create  a  two* 
tiered  system.  Others  opposing  an 
exnnption  for  small  establishments 
would  require  HACCP  for  everyone 
while  easing  the  burden  throu^ 
flexibility  of  implementation.  Several  of 
the  commenters  opposing  any  type  of 
exemption  from  HACQ*  identified 
thenuselves  as  owners  of  small 
establishments.  One  commenter  noted 
that  just  because  small  businesses 
produce  only  2  percent  of  the  product 
does  not  mean  they  are  responsible  for 
only  2  percent  of  the  ibodboms  illness 
attributable  to  meat  and  poultry. 

The  Agency  used  the  evaluative 
foctors  presented  above  to  consider  the 
application  of  the  rule  to  small 
establishments.  Since  major  goals  in 
implementing  HACCP  are  to  improve 
processing  controls  and  estabhslunent 
performance  across  all  of  industry 
(bctor  one)  as  a  means  to  achieve 
foodbome  illness  reduction  (factor  two), 
the  option  to  exempt  establishments 
that  perform  the  least  process  control  is 
inherently  flawed.  USDA  inspection 
experience  shows  that  some  of  the  small 
establishments  which  would  be 
exempted  under  this  option  have 
particular  difficulties  maintaining 
control  over  their  processing  system. 

While  it  is  true  that  small 
establishments  produce  a  minimal 
amount  of  the  total  meat  and  poultiy 
supply,  they  do  produce  a  full  range  of 
products,  including  those  most 
frequently  associated  with  foodbome 
illness  from  the  meat  and  poultry 
supply. 

Tnis  option  also  foils  on  factor  three — 
provide  more  efliective  inspection.  T>vo 
different  inspection  systems  would  be 
needed:  one  risk-based  system  to 
inspect  HACCP  establishments  with 
good  processing  controls:  the  other  to 
provide  resource  intensive  coverage  for 
establishments  that  largely  do  not.  If  the 
number  of  small  establishments  were  to 
increase,  more  inspection  resources 
would  be  required. 


For  these  reasons,  the  fituil  rule  does 
not  include  on  exemption  for  small 
businesses.  However,  the  Agency  has 
made  significant  changes  to  ease  the 
burden  on  small  business,  including 
basing  microbial  sampling  programs  on 
production  volume  and  deferring 
implementation  of  mandatory  HACCP 
for  small  and  very  small  businesses  as 
deGned  in  Section  V. 

Mandatory  HACCP  Regulation  Only  for 
Rsady-to-Eat  Products 

This  option  Mrould  mandate  HACCP 
only  for  establishments  that  prepare 
ready-to-eat  meat  and  poultry  products, 
but  not  for  establishments  that  produce 
raw  products.  However,  this  decision 
would  leave  the  public  without 
adequate  protection  from  pathogenic 
microorganisms  clearly  associated  with 
product  marketed  in  raw  form.  Very 
little  reduction  in  the  most  frequent 
causes  of  foodbome  illness  (factor  two) 
could  be  anticipated  from  this  approach. 

Government  mspection  costs  would 
continue  to  increase  to  provide 
traditional  resource-intensive  inspection 
for  slaughtering  and  allied  processing 
establishments  that  would  not  be 
subject  to  mandatory  HACCP.  Since 
most  of  the  unsolved  problems  writh 
pathogenic  microorganisms  are 
associated  with  raw  product  and  not 
with  those  products  that  would  be  the 
subject  of  this  HACCP  option,  tMs  is  an 
especially  iiuppropriate  regulatory 
approach. 

Modified  HACCP— Recording 
Deviations  and  Responses  Only 

A  final  alternative  considered  would 
be  to  mandate  HACCP.  modified  to 
eliminate  the  record  keeping  burden  to 
the  inspected  industry,  especially  small 
establishments.  Specifically,  this  option 
would  modify  the  HACCP  record- 
keeping principles  so  that  instead  of 
demanding  continuous  records  at 
critical  control  points,  companies  would 
need  to  record  only  deviations  from 
critical  limits  and  the  response  to  them. 
This  would  mean  that  HACCP- 
controlled  operations  would  not 
generate  continuous  monitoring  data  to 
Inflect  the  operation  at  critical  control 
points,  but  would  only  record  data 
when  deviations  occurred.  This 
arrangement  eliminates  the  continuous 
picture  of  establishment  operations 
which  is  the  underpinning  of  fector 
three — make  inspection  more  effective. 

Such  an  approach  would  substantially 
reduce  the  paperwork  burdens 
associated  with  mandatory  HACCP  as 
recommended  by  NACMCF  and 
recognized  by  CODEX.  However,  it 
would  also  seriously  compromise  the 
usefulness  of  HACC7  as  a  means  to 


make  inspection  more  effective  and 
avoid  program  cost  increases. 
Regulatory  officials  need  to  have  a 
system  which  can  be  reviewed  in  its 
entirety,  so  that  a  comprehensive 
picture  of  the  process  is  available,  not 
just  the  truncated  version  which  grows 
out  of  recording  deviations. 

E.  Comments  on  Analysis  of  Regulatory 
Alternatives 

There  were  several  general  conunenis 
related  to  either  the  alternatives 
discussed  in  the  proposed  rule  or  the 
level  of  analysis  conducted.  There  were 
comments  noting  that  FSIS  did  not 
quantify  the  costs  and  benefits  of  the 
regulatory  alternatives.  Similar 
comments  suggested  that  FSIS  should 
have  determined  cost-benefit  ratios  for 
the  processed  food  industry  or  for 
ready-to-eat  products  or  for  small 
businesses. 

Generating  quantitative  benefit 
estimates  for  different  types  of  products 
or  different  industry  sectors  would  be 
very  difficult.  The  estimates  for 
foodborne  illness  attributable  to  meat 
and  poultry  have  not  been  broken  down 
by  industry  sector  or  type  of  product. 
Itiere  are  no  existing  estimates  for  the 
portion  of  foodbome  illness  attributable 
to  meat  versus  poultry  or  raw  product 
versus  cooked  or  partially  cooked 
product 

Production  volume  can  not  be  used  as 
an  indicator  of  potential  benefits. 
Foodbome  illness  is  not  proportionally 
related  to  production  volume  because 
pathogen  levels  vary  significantly  by 
type  of  product.  As  noted  above,  a 
commenter  also  pointed  out  that  just 
because  small  businesses  account  for 
only  2  percent  of  production  does  not 
mean  that  small  businesses  account  for 
only  2  percent  of  foodbome  illness. 

On  the  cost  side,  the  estimates  are,  for 
the  most  part,  based  on  industry 
averages.  In  reality,  costs  will  vary  by 
industry  sector  based  on  the  hazards 
presented  and  the  existing  presence  of 
process  control.  Thus,  in  response  to  a 
comment  that  suggests  that  few  benefits 
are  available  from  changing  the  process 
for  the  manufacture  of  processed  foods 
which  are  now  produced  under  a  zero 
pathogen  standard,  the  IDepartment 
would  siiggest  that  the  costs  for 
implementing  HACCT  for  those 
products  will  also  be  low.  Many  taady- 
to-eat  products  such  as  cooked  patties 
and  roast  beef  ore  presently  produced 
under  comprehensive  process  control 
regulatiotu. 

One  comment  suggested  that  FSIS 
consider  mandatory  HACCP  for  only 
firms  that  produce  raw  meat  and  poultry 
products  bscausa  that  aector  of  the 
industry  generates  most  of  the  problems 
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and  would  provide  the  greatest 
pathogen  reduction  benefits  per  dollar 
of  cost  expended.  The  same  commenter 
found  it  (xld  that  the  Agency  did 
include  an  alternative  for  mandatory 
HACCP  for  only  r«ady-to-eat  products 
after  acknowledging  that  most  of  the 
unsolved  problems  with  pathogenic 
microorganisms  are  associated  with  raw 
meat  and  poultry  products,  rather  than 
ready-to-eat  products.  In  the  above 
discussion  of  regulatory  alternatives,  it 
was  noted  that  mandatory  HACCP  for 
only  ready-to-eat  products  is  an 
especially  inappropriate  regulatory 
approach.  In  contrast,  a  raw  product 
opdon  appears  attractive  since  most  of 
the  unsolved  problems  with  pathogenic 
microorganisms  are  associated  with  raw 
product.  Most  establishments  handle 
raw  product  ingredients  or  prepare  a 
finished  raw  product  Most  of  the  cost 
of  this  rule  is  associated  with 
controlling  the  safety  hazards  of  taw 
product  production.  Extending  the  rule 
to  cover  all  producUon  adds  little  cost 
while  allowing  a  dngla  inspection 
approach,  avoidijig  confusion  where 
raw  product  production  ends  and  reedy- 
to-eet  production  begins,  and  assuring 
that  the  potential  hazaid  of 
recontaminating  ready-to-eat  product  by 
contact  with  raw  ingiadiants  is  always 
covnad  by  compnhansive  HAOCP 
programs. 

Other  comments  noted  that  FSIS  did 
not  analyze  an  option  that  accounted  For 
the  savings  associatad  with  streamlining 
and  modeniizing  the  inspection  system 
or  that  FSIS  should  revise  the  cost- 
benefit  aiulysis  to  consider  the  savings 
from  eliminating  the  current  inspection 
program.  The  savings  referred  to  will  be 
used  to  focus  on  food  safety  risks  that 
need  mote  coverage. 

m.  Sammaiy  of  Impadi 

A.  Introduction 

This  section  provides  a  sununary  of 
the  coats  and  benefits  that  will  be 
discussed  in  detail  in  Sections  IV  and  V. 
The  benefits  analysis  in  Section  IV  and 
this  sununary  discuss  benefits  in  terms 
of  the  reduction  in  the  cost  of  foodbome 
illness  that  results  from  reductions  in 
pathogen  levels.  There  are  other  public 
health  benefits  beyond  the  reduction  of 
foodbome  illness  due  to  pathogenic 
bacteria.  HACCP  systems  will  also 
provide  increased  public  protection 
from  risks  posed  by  chemical  and 
physical  hazards.  There  are  also  benefits 
beyond  public  health  benefits.  As 
discussed  in  Section  1,  the  SOP  and 
HACCP  requirements  have  social 
benefits  that  derive  from  the  capacity  to 
reallocate  inspection  resources  to  other 
activities  where  the  payoff  in  terms  of 


reducing  the  risk  of  foodbome  illness 
may  be  greater. 

The  February  1995  proposal  and  the 
subsequent  public  comment  recognized 
that  the  HACCP/Pathogen  Reduction 
regulations  would  also  generate  benefits 
for  meat  and  poultry  processors.  For 
example,  a  commenter  at  a  public 
hearing  provided  confirmation  that  the 
insurance  industry  is  aware  of  HACCP 
and  has  offered  reduced  liability 
insurance  for  firms  with  improved  food 
safety  controls.  Other  conunents  noted 
that  imprmed  production  efficiency  has 
always  been  associated  with  improved 
process  control.  Increased  customer 
confidence  can  also  be  a  benefit  to  the 
extent  that  it  has  a  positive  infhisiux  on 
demand. 

The  benefits  analysis  in  the 
preliminary  RIA  noted  that  benefits  also 
accrue  through  the  reduction  of 
operating  costs  like  the  cost  of  product 
recalls  or  the  cost  of  settling  product 
UabiUty  claims.  Other  operating  costs 
include  the  loss  of  estabiiahment 
production  due  to  suspeitsioos  for 
sanitation  problems  that  could  be 
reduced  by  improved  process  control, 
premiums  For  product  liability 
insurance,  loss  of  product  reputation, 
and  reduced  demand  when  a  foodbome 
illness  outbreak  is  publicized 
identifying  a  product  or  company. 

The  cost  analysis  in  Section  V 
addresses  two  types  of  costs  associated 
with  this  rule.  There  are  the  predictable 
costs  associated  with  requirements 
directing  all  establishments  or  a  specific 
category  of  establishments  to  take  a 
wall-defined  action.  Examples  include 
the  requirements  to  develop  SOP's  and 
HACCP  plans  or  the  requirement  to 
have  access  to  a  HACCP-trained 
individual.  This  final  RIA  provides 
point  estimates  for  all  predictable  costs. 
There  are  also  potential  costs  that  may 
impact  some  establishments  because  of 
current  establishment-specific 
situations.  This  aiudysis  provides  a 
range  of  potential  costs  developed  from 
two  difierent  scenarios  of  possible 
establishment  responses  to  new 
pathogen  standards. 

This  summary  compares  both  types  of 
costs  with  the  potential  public  health 
benefits  related  to  pathogen  reduction, 
recognizing  that  there  are  other 
potential  benefits.  The  discussion  in 
Section  V  notes  how  this  rule-will  set 
new  requirements  and  also  improve 
compliance  with  existing  requirements. 
Some  of  the  potential  costs  discussed  in 
Section  V  are  costs  associated  with 
improved  compliance  with  existing 
standards  and  should  not  necessarily  be 
considered  costs  of  this  rulemaking. 

Public  comments  demonstrate  that  the 
controversy  in  this  rulemaking  derives 


not  from  the  benefit  cost  ratio  itaeU, 
which  is  very  favorable,  but  from  the 
fact  that  the  processors  will  bear  most 
of  the  costs  while  the  public,  in  general, 
wiH  experienoe  the  benefits.  Hie  public 
includes  both  the  consumers  of  meat 
and  poultry  and  thoae  who  do  not 
consume  meat  or  poultry  but  who  bear 
the  costs  of  illness  in  the  sodsty. 
Another  area  of  controversy  arises  bom 
the  lack  of  prooF  that  the  estimated 
benefits  will  result  from  the 
promulgation  of  the  rule.  These  doubts 
are  particularly  troublesome  to  those 
who  would  hare  to  make  rasouice 
investmants  under  the  rule  while 
benefits  largely  accrue  to  others.  This  is, 
of  course,  the  standard  controversy 
facing  government  regulators.  Tbe 
essence  oF  government  regulation  is  that 
there  is  a  situation  where  the  public 
undergoes  unacceptable  risk  because  the 
current  distribution  of  costs  and  benefits 
is  unlikely  to  change  without 
government  intervention.  This  r\ile 
represents  the  Department's  belief  that 
the  food  safety  risks  being  borne  by  the 
pubUc  are  utiacceptable,  that  they  can 
be  reduced  throu^  the  use  of  readily 
available  current  technologies,  and  that 
the  uncertainties  involved  in  just  how 
much  risks  can  be  reduced  should  not 
provent  the  Department  from  making  its 
best  efibrt  to  reduce  the  risks. 

B.  Net  Benefit  Analysis 

Because  costs  and  benefits  accrue  at 
diBerent  rates  over  diSnent  time 
periods,  to  compare  costs  and  benefits  it 
is  necessary  to  examine  present  value 
estimates  for  both  cost  and  benefit 
streams.  To  make  these  comparisons, 
both  the  preliminary  analysis  and  this 
final  RIA  use  a  20-year  time  period.  Tbe 
present  values  for  costs  and  benefits  are 
based  on  a  discount  rate  of  7  percent, 
the  current  standard  recommended  by 
the  OfSce  of  Management  and  Budget. 

As  discussed  above,  the  cost  analysis 
(Section  V)  addresses  two  types  of  costs. 
FSIS  was  able  to  develop  point 
estimates  for  the  direct  costs  of 
complying  with  the  requirements 
outlined  in  the  mie  that  all 
establishments  must  meet.  These 
predictable  costs  include  the  costs  of 
developing  and  operating  HACCP  plans 
and  SOP's  and  the  costs  of  required 
recordkeeping.  There  are  also  potential 
costs  for  establishments  that  may  have 
to  purchase  new  equipment,  or  modify 
their  production  practices  to  meet  the 
pathogen  reduction  performance 
standards  for  Salmonella,  or  actually 
implement  Salmonella  testing  programs 
to  assure  compliance  with  the  new 
standards.  The  cost  analysis  develops  a 
range  of  cost  estimates  for  these 
potential  costs. 
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The  estimated  annual  industry  costs 
(not  discounted)  are  summarized  in 
Table  2.  These  annual  costs  vary  over 
the  first  four  years  as  the  new  HACXT- 
based  program  is  undergoing  its 
implementation  phase.  After  the  initial 


four  years,  the  recurring  costs  are 

estimated  at  a  constant  S99.6  to  $119.8 
million  per  year.  The  present  value  of 
all  industry  costs  summarized  in  Table 
2  for  the  20-year  time  period  is  $968  to 
$1,156  million  as  shown  earlier  in  Table 


1.  This  total  of  $068  to  $1,156  million 
($0.97  to  $1.16  billion)  is  the  total 
industry  cost  for  the  rule  as  shown  in 
Table  3.    j 


TABLE  2.— Summary  of  Annual  Industry  Costs— Aa  Requirbments 
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Table  3.—  Present  Value  of  20- 
Year  Costs  and  Benbtts 
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Note;  AnalysiB  assumes  nro  benefits  until 
year  5.  AJI  alemants  of  the  HACXP^naad 
program  will  be  in  place  42  montlu  after 
publication  of  the  final  rule. 

The  public  health  benefits  of  this  rule 
are  discussed  in  detail  in  Section  IV. 
The  benefits  are  based  on  reducing  the 
risk  of  foodbome  illness  due  to 
Campylobacter  jejuni/coh.  Escherichia 
call  0157:H7,  Listeria  monocytogenes 
and  Salmonella.  Section  IV  concludes 
that  these  four  psthogens  are  the  cause 
of  1.4  to  4.2  million  cases  of  foodbome 
illness  per  year.  FSIS  has  estimated  that 
90  percent  of  these  cases  are  caused  by 
contamination  occurring  at  the 


manubctuiiiig  stage  that  can  be 
addiesaed  by  improved  process  control. 
This  addressable  foodbotne  illness  costs 
sociaty  from  $0.99  to  $3.69  billion, 
annually.  The  high  and  low  range 
occurs  because  of  the  current 
uncertainty  in  the  estimates  of  the 
number  of  cases  of  fbodhome  illness 
and  death  attributable  to  the  four 
pathogens.  Being  without  the 
knowledge  to  predict  the  eSsctivenaes 
of  the  requirements  in  the  rule  to  reduce 
foodbome  illness,  the  Department  has 
calculated  profected  health  benefits  for 
a  range  of  eSsctiveness  levels,  where 
e%ctivenes8  refers  to  the  percentage  of 
pathogens  eliminated  at  the 
manufacturing  stage.  The  link  between 
eSectiveness  and  health  benefits  is  the 
proportionate  reduction  assumpdon 
which  is  explained  in  Section  IV. 
Because  of  me  wide  range  in  estimates 
for  the  cost  of  foodbome  illness,  each 
effectiveness  level  will  have  a  low  and 
high  estimate  for  public  health  benefits. 
These  estimates  of  public  health 
benefits  ate  shown  in  Table  2,  as  the 
present  value  of  a  20-yaar  benefit 
stream. 

The  analysis  ssstmies  that  hmefits 
will  begin  to  accrue  in  year  five.  The 
five  year  lag  leads  to  coruervative 
benefit  estimates  since  the  new  HACCP- 
based  inspection  program  will  be  fully 
implemented  in  42  months,  and  benefits 


should  accrue  during  those  42  months 
as  well  as  in  the  1  */2  years  that  follow. 
IJmiting  the  benefit  estimstes  to  four 
pathogens  also  leads  to  conservative 
cost  estimates.  To  the  extent  that  the 
proportionate  reduction  estimate  may 
overestimate  benefits,  these  other  factors 
provide  conservative  balance. 

Net  benefits  exist  for  every  cost  and 
benefit  combinaUon  illustrated  in  Table 
2  except  for  the  case  of  10  percent 
eRectivenass  using  the  low  benefit 
estimatB.  If  the  low  benefit  estimate  is 
correct,  the  new  HACCP-bosed 
regulatory  program  would  have  to 
reduce  pathogens  by  14  to  17  percent  to 
cover  the  projected  20-year  industry 
costs  of$968  to  $1,156  million.  For  the 
high  benefit  estimate  net  benefits  begin 
to  occur  at  an  effectiveness  level  of  4  to 
5  percent. 

The  costs  summarized  in  Tables  1  and 
2  have  not  been  reduced  to  account  for 
firms  that  already  have  existing  HACCP 
programs.  FSIS  does  not  have  a  good 
estimate  of  the  number  of  such  firms. 

C.  Impact  on  "Smaller"  Susinssses 

The  final  rule  provides  regulatory 
flexibility  for  smaller  firms  consistent 
with  the  Regulatory  Flexibility  Act.  For 
the  slaughter  facilities,  the  generic  £. 
coli  sampling  requirements  vary 
depending  on  the  number  of  birds  or 
animals  slaughtered  annually.  This  will 
significantly  reduce  tha  microbial 


Federal  Segiater  /  Vol.  61,  No.  144  /  Thursday,  July  25,  1996  /  Rules  and  Regolatloiis 


3*957 


testing  costs  foi  smaller  establishments 
which,  under  the  proposed  rule,  would 
have  been  required  to  test  every  species 
or  kind  they  slaughter  every  day  on 
which  slaughter  of  that  species  or  kind 
occurs.  Under  the  final  rule,  the  impact 
on  smaller  establishments  is  mitigated 
by  the  change  to  base  generic  E.  coli 
sampling  requirements  on  annual 
production  and  by  a  change  to  no  longer 
require  that  every  species  or  kind  be 
sampled.  The  costs  to  small 
establishments  are  also  reduced  because 
the  proposed  carcass  cooling  and 
antimicrobial  near  term  requirements 
have  been  eliminated  from  the  final  rule 
and  training  requirements  are  more 
flexible.  The  requirement  to  sample 
each  variety  of  taw  ground  product, 
which  caused  a  heavier  burden  on  small 
establishments,  has  also  been 
eliminated. 

The  regulatory  burden  on  small 
establishments  is  eased  by  the 
provisions  which  extend  the  time  small 
establishments  have  to  meet  the  HACCP 
system  requirements.  The  detailed  cost 
analysis  in  Section  V  outlines  the 
methodology  used  in  developing  cost 
estimates  and  varying  regulatory 
requiraments  for  the  purpose  of 
regulatory  flexibility  for  small 
establishments. 

D.  Effect  on  Retail  Price 

The  preliminary  analysis  included  an 
estimate  that  the  total  fouir^yeer 
implementation  costs  represented-oiUy 
$0.0024  per  pound  of  fiesh  meat  and 
poultry.  This  type  of  estimate  helps  put 
overall  cost  figures  into  perspective  in 
terms  of  die  potential  increase  in  food 
prices.  A  large  ntmiber  of  smaller 
processors  responded  very  emotionally 
to  the  low  figure  of  $0.0024  per  pound 
on  the  basis  that  the  lack  of  economies 
of  scale  In  their  businesses  means  their 
potential  unit  cost  increases  would  be 
far  higher.  This  "cost-per-pound" 
analysis  was  not  meant  to  imply  that  the 
cost  impact  on  all  business  would  be  the 
same.  In  a  competitive  industry,  the 
impact  on  overall  retail  price  is, 
however,  an  important  indicator  of  net 
societal  benefits.  The  four-year 
implementation  costs  for  the  final  rule 
represent  $0.0011  to  $0.0013  per  poimd 
based  on  1993  production  of  67.15 
billion  pounds  (66.4  billion  pounds 
federally  irupected  and  748  million 
state  inspected)  of  meat  and  poultry  on 
a  carcass  weight  basis.  The  annual 
recurring  cost  of  $99.6  to  $119.8  million 
represents  $0.0015  to  $0.0018  per 
pound  based  on  1993  production. 

E.  Impact  on  International  Trade 

The  final  rule  will  have  an  impact  on 
countries  and  the  establishments  in 


those  countries  that  export  meat  and 
poultry  products  to  the  United  States. 
The  inspection  statutes  require  that 
imported  product  be  produced  under  an 
inspection  system  that  is  equivalent  to 
the  U.S.  inspection  system.  The 
equivalence  of  a  country's  system  must 
be  established  by  the  United  Slates 
before  product  can  be  exported  to  the 
United  Slates.  The  notion  of 
equivalence  has  been  clarified  under  the 
World  Trade  Organization  (WTO) 
Agreement  on  Sanitary  and 
Phytosanitary  measures.  Under  the 
WTO,  all  members  have  an  obligation  to 
apply  the  principle  of  equivalence  on 
importing  countries.  Equivalence 
determinations  are  based  on  scientific 
evidence  and  risk  assessment 
methodologies. 

In  light  01  the  WTO  emphasis  on  the 
use  of  science  todetermine  equivalence, 
a  number  of  countries  are  moving 
toward  implementation  of  HACCP 
systems.  The  preliminary  analysis  noted 
that  a  large  portion  of  the  eligible 
exporting  establishments  are  in 
countries  that  are  themselves  in  the 
process  of  implementing  HACt?  and 
complying  with  their  Own  country's 
HACCP  requirements  may  achieve 
equivalence  with  the  requirements  of 
this  rule. 

As  of  January  1, 1995  there  were  1,395 
establishments  in  36  different  countries 
certified  to  export  meat  or  poultry 
products  to  tha  United  States.  Canada 
(599  establishments),  Denmark  (125 
establishments),  Australia  (111 
establishments)  and  New  Zealand  (94 
establishments)  accounted  for  two- 
thirds  of  the  1,395  estabUshments. 
These  four  countries  were  the  source  of 
85  percent  of  the  2.6  billion  pounds  of 
product  imported  during  1994.  These 
four  countries  are  currently  developing 
HACCP  systems  for  their  respective 
inspection  programs. 

Half  (18)  of  the  36  countries  have 
fewer  than  10  establishments  approved 
to  export  products  to  the  U.S.  These  18 
countries  represent  a  total  of  77 
establishments,  5  percent  of  the  totaL 
Meeting  the  equivalency  requirements 
may  present  a  problem  for  .some  of  these 
countries  in  the  near  term.  Their 
inspection  programs  wilt  have  to  meet   ■ 
equivalency  requirements  for  HACCP 
according  to  the  implementation 
schedule  for  domestic  establishments, 
i.e.,  18  months  for  large  establishments, 
30  months  for  small  establishments  and 
42  months  for  very  small 
establishments.  This  schedule  should 
lessen  the  burden  on  smaller 
establishments. 

There  are  other  factors  that  will  aftact 
the  burden  on  foreign  establishments. 
As  HACCP  becomes  the  iotemational 


norm,  these  estabUshments  will  be 
required  to  implement  changes  lo  meet 
the  requirements  of  other  countries 
implementing  HACCP.  Thus,  their  costs 
may  not  be  solely  associated  with  U.S. 
requirements.  Ef^sblishing  impact  Is 
further  complicated  because  the  U.S. 
requirements  apply  only  when  they  are 
preparing  product  that  is  lo  be  exported 
lo  the  U.S.  This  product  rruy  represent 
only  a  small  portion  of  total 
establishment  production. 

Upon  implementation  of  these 
regulations,  FSIS  will  review  other 
countries'  meat  atul  poultry  systems  lo 
ensure  that  exporting  countries  have 
adopted  comparable  measures,  which 
would  entitle  them  to  continue 
exporting  product  to  the  United  States. 
As  other  countries  improve  their 
regulations  by  adopting  provisions 
comparable  to  those  contained  in  this 
rule,  it  is  expected  that  U.S.  exports  will 
similarly  be  affected,  i.e.,  the  receiving 
countries  will  be  closely  reviewing 
domestic  exporting  establishments  to 
assure  that  they  are  meeting  the 
requirements  of  the  importing  coimtry. 

FSIS  will  continue  to  carry  out  its 
import  inspection  responsibilities  with 
a  two-stage  approach.  The  first  stage  is 
system  review,  which  consists  of  an 
evaluation  of  the  laws,  policies,  and 
administration  of  the  inspection  system 
in  each  eligible  country.  This  overall 
evaluation  will  include  an  assessment  of 
the  implementation  of  HACCP 
supplemented  by  on-site  reviews  ot 
individual  establishments,  laboratories, 
and  other  facilities  within  the  foreign 
system.  The  "equivalency"  of  foreign 
requirements  will  be  determined  at  this 


le  second  level  of  review  involves 
port-of-enlry  inspection  by  FSIS 
inspectors  to  verify  the  effectiveness  of 
foreign  inspection  systems.  Using 
statistical  sampling  plans  based  on  the 
foreign  establishment's  history  and  tba. 
nature  of  the  product,  FSIS  will 
continue  to  give  greater  scrutiny  to 
shipments  posing  the  highest  risk. 
Products  that  do  not  meet  U.S. 
requirements,  which  includes  having 
been  produced  under  a  HACCP  or 
HACCP-equivalent  system,  will  be 
refused  entry.  FSIS  has  concluded  that 
requiring  HACCP  systems  in 
combination  with  the  two-stage 
inspection  approach  will  better  ensure 
the  safety  of  imported  meat  and  poultry 
products. 

All  countries  exporting  raw  products 
to  the  U.S.  must  develop  and  implement 
performance  standards  that  are 
equivalent  to  the  pathogen  reduction 
performance  standards  for  Salmonella. 
They  must  also  be  able  to  demonstrate 
that  they  have  systems  in  place  to  assure 
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compliance  with  the  standards.  As  with 
any  other  type  of  standard,  FSIS  could 
choose  to  test  imported  product  for 
Salmonella  at  port-of-entry  to  verily  the 
effectiveness  of  the  foreign  inspection 
system. 

With  respect  to  the  specific 
requirements  for  sampung  generic  E. 
colt  to  validate  control  of  slaughter  and 
sanitary  dressing  procedures,  it  will  be 
necessary  Sot  all  foreign  countries  to 
demonstrate  that  they  have  an 
equivalent  procedure  to  verify  that  they 
are  controlling  their  slaughter  and 
sanitary  dressing  processes. 

There  were  several  comments  related 
to  trade  issues.  Most  of  the  comments 
concerning  the  impact  on  exports  dealt 
with  the  proposed  requirement  for 
antimicrofaiEd  treatment  of  U.S.  product. 
That  proposed  requirement  raised 
particular  concerns  because  the 
European  Union  member  states  and 
Canada  restrict  the  use  of  certain 
antimicrobials  on  meat  and  poultry 
carcasses.  The  concerns  raised  in  the 
comments  are  no  longer  an  issue 
because  the  final  rule  does  not  require 
the  use  of  antimicrobials.  The  final  rule 
will  affect  exports  only  if  a  company  has 
difficulty  meeting  the  microbial 
performance  criteria  without  using  an 
antimicrobial.  One  option  discussed  in 
the  proposed  rule  was  that  hot  water 
would  be  considered  to  be  an  acceptable 
antimicrobiai  treatmeot,  and  that  would 
be  acceptable  to  Canada  and  the 
members  of  the  European  Union.  The 
public  comments  also  indicated  that 
Trisodium  Phosphate  (TSP)  is  approved 
for  use  in  Canada  and  the  United 
Kingdom  and  is  being  considered  by  the 
European  Union,  Australia,  and  New 
Zealand. 

Comments  related  to  imports  were 
Goncemed  about  the  procedures  FSIS 
would  use  to  determioe  equivalence 
with  the  new  U.S.  requiramenls.  As  a 
condition  of  the  NAFTA  Treaty  and  the 
GATT  Treaty,  the  United  States  has 
agreed  to  allow  imports  bom  countries 
that  have  systems  of  inspection 
equivalent  to  thai  of  the  United  States. 
FSIS  is  considering  alternative  methods 
for  determining  that  a  foreign  country's 
system  of  inspection  can  assure  that  the 
establishments  within  that  system  are 
using  a  process  control  system 
equivalent  to  the  iiACCP-besed 
inspection  system  outlined  in  the  final 
rule. 

F.  Impact  on  Agency  Costs 

Implementation  of  this  rule  will  lead 
to  both  one-time  nonrecurring  costs  and 
recurring  costs  for  FSIS.  There  are  three 
categories  of  one-time  nonrecurring 
costs:  (1|  Training,  (2)  in-establishment 
demorustration  projects,  and  (3) 


laboratory  renovation.  In  order  to 
implement  the  rule,  FSIS  will  provide 
training  to  in-establishment  personnel 
in  two  segments.  The  first  training 
segment  will  cover  issues  related  to 
sanitation  standard  operating 
procedures  and  generic  E.  coli  sampling 
and  testing  requirements.  The  estimated 
costs  for  this  activity  is  $3.6  million  in 
the  first  year  of  implementation.  The 
second  training  segment  will  cover 
issues  related  to  the  implementation  of 
HACCP  and  is  estimated  the  cost  $3.6 
milUon  spread  over  the  second  and 
third  year  of  implementation.  FSIS  will 
utilize  the  train-the-trainer  approach  to 
minimize  the  costs  of  these  initiatives. 
FSIS  is  also  committed  to  working  with 
States  and  industry  to  sponsor  HACCP 
demonstration  projects  for  small 
businesses.  Pursuant  to  implementation 
of  the  HACCP  rule,  microbiological 
sampling  and  testing  will  increase 
dramatically.  In  the  period  from  1990  to 
1995,  FSIS  averaged  approximately 
'33.000  analyses  for  microbiology  per 
year.  This  is  estimated  to  increase  to 
125,000  analyses  per  year  after  HACCP 
implementation.  In  order  to 
accommodate  this  increase,  FSIS  will 
renovate  its  field  laboratory  facilities  to 
expand  their  capacity,  improve  ability 
to  test  for  a  broader  range  of  pathogens, 
and  purchase  new  equipment.  FSIS 
estimates  that  the  planned  renovation 
will  cost  $1.5  million. 

By  implementing  this  rule,  FSIS  will 
incur  recurring  costs  associated  with 
increased  microbiological  testing  and 
upgraded  inspector  salaries.  FSIS 
estimates  that  microtesting  costs  will 
increase  approximately  $3.0  million 
annually.  Of  this  amount  $2.0  million  is 
needed  for  equipment,  supplies,  and 
shipping  costs  to  conduct  Salmonella 
testing,  $0.5  million  for  microtesting 
conducted  to  verify  HACCP  systems, 
and  $0.5  million  forpersoimel 
necessary  to  handle  the  increased 
worUoed.  Under  HAtXP-based 
inspection,  FSIS  personnel  will  be 
required  to  assume  greater  responsbility 
for  more  complex  food  inspection  tasks. 
Slaughter  inspectors  will  be  required  to 
perform  health  and  safety  tasks,  such  as 
taking  microbiological  samples,  and 
verifying  HAtXP  systems.  Processing 
inspectors'  roles  will  take  them  out  of 
the  establishment  and  put  them  into 
retail  and  market  place  settings  to  take 
microbiological  samples,  and  to  ensure 
meat  and  poultry  products  are  handled 
in  a  manner  to  that  minimizes  the 
growth  of  pathogenic  organisms.  FSIS 
estimates  that  compensating  inspectors 
for  assuming  more  complex  food  safety 
tasks  will  cost  $1.6  million  per  year. 


G.  Impact  on  State  Programs 

Comments  stated  that  FSIS  failed  to 
adequately  consider  the  cost  of  the 
changes  to  State  programs  and  that  FSIS 
was  increasing  the  resource  demands  for 
Stale  programs  without  providing 
adequate  hinding.  The  preliminary 
analysis  did  not  address  the  impact  on 
State  programs.  However.  FSIS 
recognizes  that  the  26  States  operating 
their  own  meat  and  poultry  inspection 
programs  will  likely  have  to 
substantially  modify  their  programs 
after  the  HACCF/Pathogen  Reduction 
regulation  is  finalized  to  remain  "at 
least  equal  to"  Federal  inspection 
programs  as  required  by  the  FKflA  and 
PPIA.  During  the  regulation's 
implementation  period,  FSIS  will  be 
using  the  Agency's  State-Federal 
Program  staff  to  assist  the  States  in 
bringing  the  necessary  changes  to  the 
State  inspection  pttigrams.  Although 
FSIS  has  requested  some  additional 
funds  to  implement  this  rule,  FSIS  has 
also  acknowledged  that  implementation 
of  this  rule  will  require  eUminating 
some  tasks,  conducting  other  tasks 
differently  and  streamlining  the 
organization  in  order  to  free  up 
resources  to  fully  address  the  new 
requirements.  FSIS  believes  that  the 
same  type  of  restructuring  or 
reprogramming  will  take  place  within 
the  State  programs.  This  does  guarantee, 
however,  that  all  States  with  inspection 
programs  will  be  able  to  implement  the- 
necessary  program  changes  without 
additional  funds.  FSIS  believes, 
however,  that  with  FSIS  assistance  and 
with  the  flexibility  provided  under  the 
"equal  to"  provisions,  most  of  the  States 
should  be  able  to  modify  their  programs 
with  minimal  additional  funding.  To  the 
extent  that  there  are  any  additional 
costs,  the  State  inspection  programs  an 
eligible  to  receive  up  to  50  percent 
Federal  matching  hinds. 

H.  Consumer  Welfare  Analysis 

It  is  likely  that  at  least  some  of  the 
costs  of  the  new  HACXP-based 
regulatory  program  will  be  passed  on  to 
consumera  in  the  form  of  higher  prices. 
Even  if  costs  are  hilly  reflected  in  retail 
prices,  the  impact  on  consumera  and 
consumption  will  be  small.  Retail  costs 
are  not  expected  to  increase  more  than 
0.02  percent.  Retail  demand  for  meat 
and  poultry  is  inelastic.  A  likely  range 
is  -0.25  to  -0.75.  This  suggests 
changes  in  quantity  demanded  of  less 
than  0.02  percent.  Given  that  annual  per 
capita  meal  and  poultry  consumption  is 
about  211  pounds,  retail  weight,  the 
impact  on  individual  consumption  will 
be  less  than  Vioth  of  a  pound  per  year. 
In  aggregate,  with  a  high  impact 
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scenario,  consumption  would  decrease 
by  about  50  million  pounds.  These 
impacts  may  be  overstated  if  moat  and 
poultry  producers  pass  some  costs  back 
to  livestock  and  poultry  producere. 
Improved  consumer  confidence  in  the 
safety  of  meat  and  poultry  could  offset 
price  driven  decreases  in  consumption. 

IV.  Analysis  of  Public  Health  Benefits 

A.  Introduction 

This  section  addresses  the 
methodology  used  to  develop  the 
estimates  for  public  health  benefits  that, 
for  the  purpose  of  this  final  Regulatory 
Impact  Assessment,  have  been  defined 
as  the  reduction  in  the  cost  of  foodbome 
illness  attributable  to  pathogens  that 
contaminate  meat  and  poultry  products 
at  the  manufacturing  stage.  "This  section 
is  organized  around  the  Agency's 
responses  to  the  public  comments 
related  to  benefits.  The  first  part  of  this 
section  addresses  the  general  comments 
related  to  risk  assessment.  The  Agency 
has  responded  to  these  general 
requirements  by  providing  an  overall 
summary  of  the  current  state-of-the-art 
with  respect  to  risk  assessment  for 
foodbome  pathogens.  The  second  part 
of  the  discussion  (see  subsection  titled 
"Analysis  of  Comments  on  Public 
Heahh  Benefits")  addresses  the  more 
specific  comments  on  the  methodology 
used  to  estimate  benefits  in  the 
preliminary  analysis. 

Several  comments  suggested  that  FSIS 
has  not  conducted  an  adequate  risk 
assessment  and/or  should  conduct  a 
thorough  risk  assessment  before 
proceeding  with  the  current  rulemaking. 
More  focused  comments  assert  that  the 
relationship  between  pathogen 
reduction  at  the  manufacturing  stage 
and  foodbome  illness  reduction  is 
unknown.  Those  comments  suggest  that 
establishing  that  relationship  requires  a 
quantitative  risk  assessment,  i.e.,  an 
estimate  of  the  probability  of  adverse 
health  effects  (foodbome  illness)  given  a 
particular  level  of  a  hazard  (pathogens 
at  manufacturing  stage). 

The  preliminary  analysis  and  this 
final  RIA  recognize  that  the  relationship 
is  unknown  and  acknowledge  that  there 
are  significant  data  gaps  regarding  both 
likelihood  and  magnitude  of  illness  and 
numbers  of  foodbome  pathogens.  These 
data  gaps  mean  that  multiple 
'assumptions  must  be  made  in  order  to 
calculate  the  probabilities  of  risk,  and 
FSIS  is  concerned  with  this  tremendous 
uncertainty.  However,  the  agency  is 
developing  quantitative  assessments 
and  believes  that  these  will  become  the 
basis  on  wh  ich  to  make  future 
regulatory  decisions.  In  this  miemaking, 
FSIS  estimates  of  the  risk  of  foodbome 


disease  linked  to  specific  pathogens  are 
based  upon  the  best  judgement  of 
nationally  recognized  experts  in 
infectious  disease,  epidemiology, 
microbiology,  and  veterinary  medicine. 
FSIS  is  also  relying  on  a  qualitative 
estimation  of  risk  as  expressed  in 
publications  and  summary  reports  from 
the  CDC,  other  pubhc  health  agencies, 
and  sperJal  panels,  such  as  the  National 
Advisory  &>mmittee  on  Microbiological 
Criteria  in  Foods  and  those  established 
by  the  NAS.  Based  on  this  sizable  body 
of  information  and  scientific  judgement, 
FSIS  is  proceeding  to  develop  benefit 
estimates  using  the  assumption  that  a 
reduction  in  pathogens  leads  to  a 
proportionate  reduction  in  illness  and 
death.  The  benefits  analysis  could  have 
used  a  more  conservative  relationship 
estimate,  e.g.,  a  reduction  in  pathogens 
leads  to  a  reduction  in  illness  that  is  less 
than  proportional.  However,  given  the 
current  level  of  knowledge,  FSIS  views 
the  proportional  assumption  as  most 
appropriate  at  present. 

'The  Department  has  initiatives  in 
place  that  will  begin  to  relate  pathogen 
levels  at  inspected  establishments  to 
incidence  of  human  illness  and  support 
quantitative  risk  assessment  (see  Section 
rV-D  on  FSIS  Data  Initiatives).  The 
present  paucity  of  data  to  support  a  risk 
model  for  the  major  foodbome 
pathogens  causing  human  disease  limits 
the  usefulness  of  quantitative  risk 
assessment  in  the  regulatory  arena  of 
meat  and  poultry  inspection.  It  is 
unlikely  that  any  single  numerical 
constant  will  adequately  describe  the 
dose-response  relationships  for  all 
pathogens  associated  with  all  of  the 
products  that  FSIS  regulates,  given  the 
complexity  of  possible  interactions  of 
factors  associated  with  the  host,  the 
pathogenic  strain,  the  diet,  and  the 
environment  (CAST,  1994). 

The  Federal  Crop  Insurance  Reform 
and  Department  of  Agriculture 
Reorganization  Art  of  1994  (P.U  103- 
354)  now  requires  that  for  each 
proposed  major  regulation  (i.e. 
economic  effects  of  at  least  $100  million 
a  year  and  effects  on  human  health, 
safety,  or  the  environment)  the 
Department  publish  an  analysis  of  the 
risks  addressed  by  the  regulation.  While 
this  statute  does  not  apply  to  Ibis  final 
rule,  FSIS  is  providing  a  qualitative 
estimation  of  risk  (Tables  4  and  5)  and 
a  recommendation  to  manage  risk  using 
HACCP  in  meat  and  poultry  inspec-tion 
programs.  Concurrently,  scientists  from 
FSIS  and  USDA's  Agricultural  Research 
Service  (ARS),  Economic  Researrji 
Service  (ERS),  and  modelers  from 
academia  and  industry  continue  to 
develop  risk  models  yrhich  blend  failure 
analysis,  predictive  microbiology,  and 


other  models  into  the  framework 
described  by  the  NAS  (NRC.  1983).  FSIS 
believes  this  approach  is  flexible  and 
responsive  to  new  data  necessary  to 
fully  document  risks  of  foodbome 
di! 


B.  FSIS  Risk  Assessment 

Following  the  publication  of  the  1985 
National  Academy  of  Sciences  (NAS) 
study  on  the  scientific  basis  for  meat 
and  poultry  inspection.  FSIS  requested 
that  the  National  Research  CxJuncil  of 
NAS  conduct  a  follow-up  study  that 
included  the  objective  of  developing  a 
risk  assessment  model  for  the  poultry 
production  system.  The  subsequent 
report,  "Poultry  Inspection:  The  Basis 
for  a  Risk-Assessment  Approach"  was 
pubUshed  by  the  National  Academy 
Press  in  1987.  The  1987  study 
concluded  that  the  present  system  of 
inspection  provides  little  opportunity  to 
detect  or  control  the  most  significant 
health  risks  presented  by  microbial 
agents  that  are  pathogenic  to  humans. 
1116  study  also  concluded  that  current 
databases  can  serve  as  the  basis  for  a 
comprehensive,  quantitative  risk 
assessment  only  for  certain  well- 
characterized  chemical  residues. 

The  committee  conducting  the  study 
also  concluded  that  their  report  did 
constitute  a  qualitative  risk  assessment 
that  could  be  useful  for  many  purposes, 
including  the  evaluation  of  inspection 
strategies.  That  assessment  found: 
"There  is  evidence  linking  disease  in 
humans  to  the  presence  of  pathogens  on 
chickens.  For  example,  epidemiological 
studies  indicate  that  approximately  48% 
of  Campylobacter  infections  are 
attributable  to  chicken.  Data  also  suggest 
that  chicken  is  probably  an  important 
source  of  salmonellosis  in  the  United 
States."  Based  on  these  and  other 
findings,  the  conunittee  recommended 
that  FSIS  "modify  the  existing  system  so 
that  it  more  directly  addresses  public 
health  concerns."  FSIS  believes  that  the 
implementation  of  HAC(3*  programs  at 
slaughter  for  meat  and  poultry  is  such 
a  "modification"  of  the  food  safety 
system  which  will  address  human 
health  hazards,  particularly  foodbome 


C.  Risk  Assessment  Framenmrk 

The  National  Research  Council  (1983) 
presented  a  framework  for  risk 
assessment  that  has  become  a  standard 
paradigm  to  organize  risk  assessments 
for  chemical  and  microbial  hazards.  The 
framework,  consisting  of  hazard 
identification,  dose-response 
assessment,  exposure  assessment,  and 
risk  characterization,  is  flexible  and  can 
accommodate  many  different  modeling 
strategies.  The  major  distinction 
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between  foodbome  microbial  risk 
assessments  and  chemical  rislc 
assessments  may  be  the  additional 
uncertainties  of  microbial  growth  and 
■  survival  in  food  prior  to  consumption. 
Survival  of  pathogens  present  in  a  raw 
food  and  after  cooking  can  be  modeled 
using  predictive  microbiology  methods. 
These  models  can  also  address  the 
growth  of  pathogens  with  time  and 
temperature  abuse  of  raw  and  cooked 
foods. 

One  of  the  first  U.S.  publications  on 
the  application  of  predictive 
microbiology  to  microbial  risk 
assessment  (Buchanan  ft  Whiting,  1996) 
included  estimations  of  risk  of 
salmonellosis  for  several  "what-if 
scenarios"  as  examples  of  potential  time 
and  temperature  abuses  of  partially 
cooked  food.  The  predictive 
microbiology  model  was  linked  to  a 
published  dose-response  model  for 
salmonellosis  (Haas,  1983)  to  calculate  a 
risk  estimate.  The  dose-response  model 
was  developed  by  empirically  fitting 
data  ftom  human  faeding  studies 
conducted  at  high-dose  challenges  with 
a  number  of  patnogenic  strains  of 
Salmonella  to  the  "beta  poisson"  model 
(Haas,  1983).  The  authors  graterated  risk 
estimates  for  selected  cooking  and  abuse 
scenarios,  but  recognized  that  the  risk  of 
illness  is  zero  when  the  pathogen  is  not 
present  in  the  sample  even  with  unsafe 
food  handling.  HACCP  pnmams  at 
slaughter  are  expected  to  aSact 
pathogen  presence  and  levels  before 
potential  time  and  temperatiue  abuses 
can  occur.  Therefore,  changes  at 
slaughter,  in  the  duration  of  cooking, 
and  final  storage  conditions  of  the  food 
exert  a  tremendous  impact  upon  the 
model  outcomes. 

An  unpublished  draft  risk  model  is  in 
development  as  a  research  endeavor  by 
Agriculture  and  Agri-Food  Canada  and 
Health  Canada.  A  variety  of  modeling 
approaches  were  organized  within  the 
1983  NRG  framework  to  estimate  risk  of 
human  illness  from  E.  coli  0157J17  in 
ground  beef.  The  draft  risk  model- 
includes  many  stochastic  variables  to 
account  for  the  variability  and 
uncertainty  associated  with  the  inputs 
and  assumptions  of  the  model.  The 
authors  are  developing  the  model  to 
identify  current  limitations  to  the 
construction  of  quantitative  models 
which  accurately  describe  the  risk  of 
foodbome  disease  along  the  farm  to  fork 
continuum. 

These  recent  quantitative  risk 
assessment  efforts  are  an  encouraging 
beginning  and  serve  to  illustrate  the 
tremendous  uncertainties  created  by 
insufficient  data  describing  processes 
throughout  the  farm  to  table  continuum 
that  contribute  to  risk.  Additional 


unoertaindes  surround  assumptions 
based  on  epidemiologic  data  for  human 
illness.  For  example,  recent  data  in  the 
U.S.  indicates  a  growing  number  of 
outbreaks  of  £.  coli  01S7:H7  disease 
linked  to  sources  other  than  ground 
beef.  The  ecology  of  the  organism  on  the 
farm,  in  the  bovine  gastrointestinal  tract, 
and  in  irrigation,  recreational,  and 
drinking  waters  is  largely  unknown. 
Additionally,  the  primary  sources  off. 
coli  0157:H7  causing  sporadic  disease 
may  remain  undercooked  hamburger 
and  may  differ  from  vehicles  causing 
outbreaks,  as  has  tieen  documented  for 
Campylobacter  (CDC.  1988).  Outbreaks 
of  campylobacteriosis  have  been  caused 
primarily  by  unpasteurized  milk  and 
contaminated  water,  yet  the 
overwhelming  majority  of  infections  are 
sporadic  and  have  been  linked  to 
undercooked  chicken.  Control  strategies 
to  reduce  both  outbreak  and  sporadic 
case  numbers  for  both  of  these 
pathogens  may  require  greater 
understanding  of  vehicles  of  disease  and 
more  information  than  is  currently 
available. 

FSIS  concludes  that  risk  models  for 
foodbome  illnesses  are  necessarily 
based  largely  on  assumptions  because 
scientifi&data  describing  key  foodbome 
disease  processes  have  not  tieen 
developed.  The  models  are  extremely 
useful  to  identify  basic  research  needs 
that  might  reduce  the  uncertainty 
associated  with  the  inputs  and 
assumptions  of  the  models.  The  agency 
is  proposing  initiatives  to  generate  data 
which  may  reduce  uncertainties 
associated  with  modeling  the  risk  of 
foodbome  diseases.  However, 
application  of  microbial  risk  assessment 
models  to  regulatory  dedaion-making 
appears  premature  at  this  time.  The 
following  is  a  simunary  of  the 
availability  and  limitations  of  data 
supporting  risk  assessment  for 
foodbome  pathogens: 

1.  Hazard  Identification 

The  Agency  selected  from  the 
pathogens  listed  in  Tables  4  and  5  the 
three  most  common  enteric  pathogens  of 
animal  origin;  Campylooacter  jejuni/ 
coli,  E.  coli  0157;H7.  Salmonella  and 
one  enviroiunental  pathogen  Listeria 
monocytogenes  for  consideration  in  risk 
assessment.  FSIS  believes  that  these 
four  pathogens  may  contaminate  meat 
and  poultry  food  vehicles  at  slaughter 
and  can  be  reduced  through  improved 
process  control  in  the  manufacturing 
sector.  Available  data  on  estimated 
human  disease  incidence  are 
summarized  in  Table  4.  Data  on  human 
disease  attributable  to  proven  as  well  as 
epidemiologically  linked  pathogens  and 
food  vehicles  are  prasenteld  in  Table  S. 


Additional  and  more  precise 
information  for  this  section  regarding 
estimated  national  disease  incidence 
and  disease  severity  and  duration  is 
expected  on  these  pathogens  from  the 
sentinel  site  surveillance  initiative. 

2.  Exposure  Assessment 

Rarely  can  actual  exposure  to  a 
specific  strain  of  foodbome  pathogen  be 

Quantified  with  certainty  in  foodbome 
isease  outbreaks.  Microbes  in  food  are 
known  to  be  non-homogeneously 
distributed,  imposing  additional 
uncertainty  due  to  sampling  error  upon 
the  analytical  variability  of  the  methods 
for  detection  and  quantification  of 
microbes  in  foods.  The  outbreak  strain 
may  or  may  not  be  detected  in  the  feces 
of  diarrheal  cases  or  in  leftovers  or 
companion  samples  finm  suspected  lots. 
The  levels  detected  in  leftovers  or 
companion  samples  from  the  same  lot  of 
food  may  or  may  not  t)e  representative 
of  the  serving  that  was  prepared  and 
consumed  since  the  microbial  numbers 
vary  with  time  and  temperature 
cortditions  and  the  initial  microbial 
populations.  The  amount  of  the  serving 
consumed  may  not  be  known. 

The  FSIS  baseline  studies  provide 
data  on  occurrence  of  pathogens 
(likelihood)  and  levels  (magnitude)  in 
uncooked  meat  and  poultry  products  at 
slaughter  and  raw  ground  processing. 
Data  for  likelihood  and  magnitude  of 
pathogens  in  the  distribution, 
preparation,  and  consumption  phases  of 
the  farm-to-fork  continuum  of  food 
production  are  sparse.  Predictive 
microbiology  models  may  be  the  most 
cost-efiective  method  to  deduce  possible 
exposure  scenarios  in  meat  and  poultry 
beyond  the  slaughter  phase  that  may 
result  in  foodtmme  illness.  The 
likelihood  that  the  selected  scenarios  of 
improper  cooking  and  abuse  actually 
occur  among  U.S.  consumers  may  not  be 
measurable,  but  the  scenarios  may  be 
useful  in  modification  of  behaviors  that 
pose  increased  risk  to  consumers. 

3.  Dose-Response  Assessment 

The  relationship  between  the  dose  of 
a  pathogen  and  response  in  the  host, 
when  known,  can  vary  greatly  for 
foodbome  pathogens.  Human  feeding 
studies  with  foodbome  pathogens  were 
lai^ly  conducted  several  decades  ago 
with  small  numbers  of  healthy  adult 
males.  One  study  reported  both  ill  and 
asymptomatic  volunteers  who  had 
consumed  up  to  l,(XXJ,(X)a.0OO 
pathogenic  Salmonella.  Outbreak  data 
for  other  Salmonella  serotypes  in  food 
vehicles  suggest  a  range  of  infective 
doses  from  one  cell  to  1 ,0(X>,000.000,000 
cells  (Blaser  &  Newman,  1982).  Fatty 
food  vehicles,  including  some  meat  and 
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poultry  products,  are  thought  to  protect 
enteropethogens  from  stomach  acids 
'and  digestive  enzymes  that  might 
otherwise  reduce  the  dose  to  the 
intestinal  tract  and  reduce  the 
likelihood  of  disease.  The  effects  of 
competition  of  the  pathogen  with  the 
large  indigenous  microbial  populations 
in  food  (ICMSF,  1980)  and  in  the  human 
gastrointestinal  tract  (Rolfe,  1991)  may 
reduce  the  likelihood  and/or  the 
severity  of  foodbome  disease. 

Even  carefully  controlled  volunteer 
feeding  experiments  at  doses  up  to  one 
billion  organisms  per  volunteer  have 
shown  variabilit)'  in  the  infectious  dose 
of  one  pathogen  for  individuals  within 
a  group  of  seemingly  healthy,  young 
adults.  Extrapolation  of  empirical 
models  of  effects  at  high  doses  to  low 
doses  typical  of  properly  handled  food 
may  or  may  not  be  appropriate.  The 
dose-response  curve  for  healthy  adult 
males  may  not  be  usefol  in  estimating 
dose-response  relationships  for  the 
general  population  or  sensitive  sub- 
populations.  The  data  available  from 
human  feeding  studies  were  generated 
from  very  few  species  and  strains  of 
bacterial  pathogens,  excluding  E.  coli 
0157:H7.  Dose-response  modeling  is 
crucial  to  microbial  and  chemical  risk 
assessments.  FSIS  believes  that 
application  of  dose-response  riKxlels  in 
food  safety  regulation  requires  careful 
examination  of  the  validity  of  the 
assumptions  and  inputs  of  the  model 
and  of  the  plausibility  of  the  model  as 
a  descriptor  of  foodbome  disease 
processes. 

4.  Risk  C3iaracterization 

The  integration  of  exposure  and  dose- 
response  models  is  expected  in  risk 
characterization,  along  with  sensitivity 
and  uncertainty  analyses  (Burmaster  & 
Anderson,  1995)  for  the  risk  model. 
Perhaps  of  greater  significance  than  the 
numerical  estimate  of  risk  is  the 
uncertainty  associated  with  the 
estimate.  A  fully  developed  risk 
chamcterization  would  include  risk 
estimates  and  sensitivity/uncertainty 
analyses  for  alternative  models  and 
assumptions.  FSIS  is  collaborating  with 
scientists  in  academia,  the  Agricultural 
Research  Service,  the  Animal  &  Plant 
Health  Inspection  Service,  the  Economic 
Research  Servioa,  and  the  Office  of  Risk 
Assessment  and  Cost  Benefit  Analysis  to 
develop  and  validate  a  risk  assessment 
model  for  a  single  pathogen  in  a  single 
meat  product.  This  model  may  be 
modified  for  other  specific  pathogens  of 
concem.  The  expectation  of  a  generic 
model  for  all  foodbome  disease'agents 
in  all  products  does  not  appear 
promising  based  on  differences  in 
pathogenesis  of  bacterial  species  and 


strains  and  in  human  sensitivity  and 
pathology. 

FSIS  continues  to  evaluate  new 
information  on  foodbome  pathogens 
and  on  risk  assessment  methods  and 
tools  in  accordance  wrilh  the  FSIS  public 
health  mission.  The  NAS  Report,  the 
C^ST  Report  and  the  1995  Conf^nce 
recognize  HACCP  as  a  system  to  reduce 
the  likelihood  of  foodbome  illness.  The 
CAST  Task  Force  also  concluded  that 
"the  efficacy  of  a  HACCP  system 
depends  on  the  rigor  and  consistency 
with  which  it  is  designed  and 
implemented  and  the  use  of  (a)  critical 
control  point(s)  that  will  control 
pathogens." 

D.  FSIS  Data  Initiatives 

The  1994  report,  "Foodbome 
Pathogens;  Risks  and  Consequences. 
CAST  Task  Force  Report  No.  122. 
September  1994"  concluded  that  "a 
comprehensive  system  of  assessing  the 
risks  of  human  illness  from  microbial 
pathogens  in  the  food  supply  has  yet  to 
be  devised."  They  cited  die  limitations 
of  the  current  food  safety  information 
database  and  the  difficulty  in 
accumulating  do.<ie  response  and 
minimum  infective  dose  data.  A  recent 
multidisciplinary  conleraru»,  'Tracking 
Foodbome  Pathogens  fttjm  Farm-to- 
Table,  Dau  Needs  to  Evaluate  Control 
Options",  carefully  reviewed  current 
databases  and  confirmed  limitations 
outlined  in  the  CAST  Task  Force  report. 

FSIS  has  established  initiatives  to 
improve  the  quality  and  quantity  of  data 
in  two  major  areas.  First,  FSIS  is 
working  with  the  Food  and  Drug 
Administration  (FDA)  and  the  (inters 
for  Disease  Control  and  Prevention 
(CDC)  to  establish  an  active  sentinel  site 
surveillance  system  for  the  major  causes 
of  foodbome  illness.  This  project  is 
designed  to  accumulate  data  on  the 
incidence  of  foodbome  illness  by 
pathogen  and  by  food. 

Second,  the  Agency  has  been 
developing  baseline  data  for  pathogen 
levels  on  major  food  animal  species  at 
the  time  of  slaughter.  The  baseline  data 
will  alfow  the  Agency  to  detect  changes 
in  the  overall  nation-wide  pathogen 
levels.  The  National  Baseline  program 
was  initiated  in  1992  to  provide 
information  on  the  type  and  level  of 
microbiological  contamination  on  raw 
products  under  Federal  inspection.  Each 
sample  collected  is  analyzed  for  nine 
microorganisms  or  groups  of  organisms. 
Microbiological  baseline  data  ara  now 
available  for  steers  and  heifers,  cows 
and  bulls,  and  broiler  chickens. 

If  sufficient  data  on  both  pathogen 
levels  and  foodbome  disease 
epidemiology  result  from  current  and 
future  initiatives,  FSIS  should  be  able  to 


develop  models  showing  bow  these  two 
variables  are  related  for  different 
pathogens.  These  models  should  then 
permit/facilitate  a  quantitative  estimate 
of  risk.  Such  data  are  essential  for  FSIS 
to  evaluate  tl\e  effect  of  control 
measures  on  both  pathogens  levels  and 
on  foodbome  illness. 

£■.  ABS  Food  Safety  Research  Program 

The  Agricultural  liesearch  Service 
(ARS)  administers  a  food  safety  research 
program  that  is  currently  funded  at 
approximately  S4.S  million  per  year. 
This  program  addresses  problems  in 
four  different  areas;  pathogen  reduction, 
mycoloxins,  residues,  and  natural 
toxins.  The  reduction  of  microbial 
pathogens  in  food  products  of  animal 
origin  is  the  most  pressing  food  safety 
problem  today.  Consequently,  the 
pathogen  reduction  component  is  the 
largest  of  the  four  areas  and  is  currently 
fiinded  at  $18.2  million  armually.  The 
ARS  research  in  pathogen  reduction 
addresses  both  preharvest  and  animal 
production,  and  post  harvest  problem 
areas,'  with  approximately  equal  funding 
for  each. 

Ongoing  ARS  research  will  help  FSIS 
improve  its  capability  for  performing 
quantitative  risk  assessment  in  the  area 
of  foodbome  pathogens  or  improve  the 
ability  to  predict  the  effectiveness  of 
new  pathogen  reduction  technologies. 
Ongoing  projects  include  the  modeling 
of  bacterial  growth  or  thermal  death 
times  which  will  help  set  standards  for 
meat  and  poultry  products.  Ongoing 
projects  will  also  provide  new 
laboratory  screening  or  confirmatory 
methods.  Other  projects  provide  and/or 
evaluate  technology  and  management 
methods  which  can  help  producers 
achieve  lower  contamination  levels  in 
animals  presented  for  slaughter,  such  as 
vaccines  or  competitive  bacterial 
cultures  to  prevent  pathogens  in  live 
animals.  There  are  also  technology  and 
management  methods  for  use  in 
slaughter  and  processing 
establishments,  such  as,  organic  acids 
for  use  in  carcass  sanitation, 
improvements  to  the  feather  picking 
operation  for  poultry,  washing  of  trailers 
to  reduce  microbiological 
contamination,  and  establishment  of 
guidelines  on  the  microbiological  safety 
of  recycling  coaling  solutions  for  ready- 
to-cook  meat  and  poultry  products.  In 
many  cases  the  research  may  provide 
the  scientific  basis  for  developing  and 
improving  technology,  for  example,  the 
nature  of  bacterial  attachment  to  various 
meat  surfaces. 

FSIS  can  and  does  forward  very 
specific  research  requests  to  ARS.  In 
preparation  for  this  final  mle,  FSIS 
requested  that  ARS  compare  the  results 
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from  difbrent  microbial  sample 
collection  techniques,  sponging  versus 
excision  at  one  versus  three  carcass 
sites.  These  studies  are  currently  being 
conducted  on  both  cow/bull  and  market 
hog  carcasses.  There  are  other  specific 
ARS  projects  that  will  help'  provide  the 
scientific  basis  For  HACCP  through  risk 
assessinent.  predictive  microbiology, 
and  pathogen  reduction  interventions 
for  several  different  bacterial  pathogens 
which  must  be  controlled  to  assure  the 
safety  of  meat  and  poultry. 

These  projects  include:  (1) 
Development  of  models  to  predict  the 
growth  rates,  survival  times,  and 
thermal  death  rates  for  microbial 
pathogens  potentially  present  in  foods, 
including  meat  and  meat  products. 
(Microbiological  modeling  is  time 
consuming  and  expensive  because  it 
requires  that  the  data  be  quantified,  that 
is,  that  numbers  of  bacteria  are  obtained, 
rather  just  the  knowledge  of  the 
presence  or  absence  of  a  pathogen  under 
the  condition.';  of  the  test.)  The 
microorganisms  being  studied  include 
E.  coli  0157  JI7.  Listeria 
monocytogenes,  and  Salmonella.  These 
models  are  written  into  personal 
computer  software  that  gives  FSIS  a 
readily  useable  tool  to  help  evaluate 
proposed  meat  processes  and  assess  out- 
of-process  events.  Refining  predictive 
models  has  the  goal  of  linking  an  entire 
process  from  raw  ingredients  to 
distribution  of  finished  product.  A 
spedflc  project  is  to  model  the  survival 
of  E.  coli  Ol57:H7  during  the 
manufacture  of  uncooked,  fermented 
meat  products.  Using  the  information 
obtained.  ARS  will  closely  collaborate 
with  other  USOA  agencies  to  develop 
strategies  for  risk  reduction  using  the 
various  processing  techniques,  and  to 
create  risk  assessment  models. 

(2)  Modeling  studies  to  predict  the 
thermal  inactivation  of  spore-forming 
and  non-spore-forming  bacterial 
pathogens  of  both  cooked  and  ready-lo- 
eat  products.  These  studies  will  he 
extended  to  the  cooling  of  these 
products  to  ensure  that  there  is  no 

-potential  for  growth  of  Clostridium 
hotulinum  and  C.  perfringens. 

(3)  Determination  of  the  long-term 
effects  (21  days  of  storage  at  refrigerated 
temperaluresj  of  organic  acid  treatment 
of  red  meat  on  some  key  pathogens  (£. 
cofi  0157J17.  Listeria,  and  Clostridium). 
as  well  as  on  spoilage  bacteria 
(mesophilic  aerobes,  lactic  acid  bacteria, 
and  pseudomonads). 

(4rDelineatit>n  of  the  parameters 
affecting  the  antibacterial  activity  of 
organic  acids.  These  include  tissue  type 
(pre-rigor.  post-rigor,  frozen  post  rigor), 
inoculum  type  (pure  culture  or 
inoculated  feces],  inoculum  level  and 


the  temperature  of  spray  wash  at  meat 
surface.  These  results  should  clarify 
inconsistent  reports  on  antibacterial 
activity  of  organic  acids  and  also  define 
optimum  conditions  to  maximize  the 
antibacterial  activity  of  organic  acids. 

(5)  The  correlation  of  the 
Campylobacter  levela  in  broilers  bom 
the  diill  tank  with  their  Campylobacter 
levels  during  production. 

F.  Analysis  of  Comments  on  Public 
Health  Benefits 

There  were  many  comments  on  the 
methodology  used  to  estimate  public 
health  benefits  in  the  preliminary 
analysis.  This  methodology  used  a 
series  of  estimates  or  assumptions  based 
on  incomplete  data  related  to  the  six 
following  areas: 

•  Incidence  of  foodbome  illness 

•  Cost  of  foodbome  illness 

•  Percentage  of  foodbome  ilhiess  and 
cost  of  foodbome  illness  attributable  to 
meat  and  poultry  products 

•  Pathogens  addressed  by  the  mle 

•  Effectiveness  of  rule  in  reducing 
pathogens 

•  Estimated  reduction  in  cost  of 
foodbome  illness  related  to  reduction  of 
pathogens 

To  facilitate  discussion  of  the  issues 
raised  in  comments,  the  issues  are 
addressed  organized  by  these  six  areas. 

1.  Incidence  of  Foodbome  Illness 

Table  4  presents  the  most  recant 
estimates  on  the  incidence  of  illness  and 
death  for  selected  pathogens  along  with 
the  latest  estimates  on  the  percentage  of 
illness  and  death  which  is  foodbome. 
As  discussed  in  the  preliminary  RIA, 
Table  4  includes  the  "best  estimates" 
when  precise  data  are  not  available. 
Many  of  these  estimates  sre  based  on 
the  landmark  COC  study  by  Bennett, 
Holmberg,  Rogers,  and  Solomon, 
published  in  1987,  which  used  CDC 
surveillance  and  outbreak  data, 
published  reports,  and  expert  opinion  to 
estimate  the  overall  incidence  and  case- 
fatality  ratio  for  all  infectious  and 
parasitic  diseases.  Estimates  on  the 
foodbome  percentage  of  illness  and 
death  for  bacteria  in  Table  4  are  all 
based  on  CDC  data.  The  resulting 
estimates  for  the  number  of  foodbome 
cases  and  deaths  are  presented  in  the 
second  and  third  columns  of  Table  5. 

The  benefits  for  the  preliminary 
analysis  and  this  final  RIA  are 
calculated  for  the  three  most  common 
enteric  pathogens  of  animal  origin: 
Campylobacter  jejuni/coli,  E.  coli 
01S7:H7,  Salmonella  and  one 
environmental  pathogen  Listeria 
monocytogenes.  FSIS  believes  that  these 
four  pathogens  can  be  reduced  through 


improved  process  control  in  the 
manuCscluring  sector. 

Although  Clostridium  perfringens  and 
Staphylococcus  aureus  also  cause  a 
significant  number  of  foodbome 
illnesses,  they  are  not  included  in  the 
benefits  analysis  because  it  is  not  clear 
that  the  HACCP-based  regulatory 
program,  which  focuses  on  federally 
inspected  processing,  will  significantly 
affect  the  incidence  of  disease  caused  by 
these  organisms.  Staphylococcus  aureus 
usually  enters  the  food  chain  through 
food  handlers  in  restaurants  and  other 
commercial  kitchens.  Although  C. 
perfringens  may  enter  the  food  chain 
through  the  slaughter  process,  it  is  so 
ubiquitous  in  the  environment  that  FSIS 
will  not  assume  that  controls  at 
slaughter  will  be  effective  against  this 
pathogen. 

One  commenter  questioned  why  the 
Agency  has  not  addressed  the  public 
health  problem  of  toxoplasmosis  given 
the  Table  S  estimate  of  $2.7  billion  in 
annual  costs.  FSIS  believes  that  while 
process  control  may  help  decrease  the 
spread  of  cysts  during  boning  and 
cutting  operatioiu,  most  of  the 
Toxoplasma  gondi  cysts  are  internal  to 
infective  muscle  tissues  and  are  not 
addressable  by  process  control. 
Therefore.  FSIS  is  making  the  more 
conservative  assumption  to  exclude  this 
pathogen  in  the  benefits  estimate  of 
disease  averted. 

Many  comments  suggested  that  the 
large  range  in  the  illness  incidence 
estimates  demonstrates  that  there  are 
insufficient  data  on  which  to  base  a  new 
regulatory  program.  Historically,  the 
lack  of  quantitative  data  on  benefits  and 
specific  health  risks  have  meant  that 
health  and  safely  regulations  have 
required  decisionmaking  under 
uncertainty  and  have  required  the 
decisionmaker  to  balance  the  need  to  act 
with  the  need  for  additional  or 
improved  data.  Compared  to  such  issues 
as  whether  a  chemical  is  a  potential 
human  carcinogen  or  whether  low 
levels  of  air  pollutants  cause  adverse 
health  effects,  the  health  effects  of 
enteric  pathogens  are  relatively  well 
documented.  If  the  pathogens  enter  the 
food  supply,  they  do,  under  certain 
conditions,  cause  foodbome  illness.  If 
their  presence  can  be  prevented,  no 
amount  of  temperature  abuse, 
mishandling  or  undercooking  can  lead 
to  foodbome  illness. 

The  Agency  believes  that  the  existing 
estimates  on  foodbome-illness  are 
adequate  to  conclude  that  a  substantial 
and  intolerable  public  health  problem 
exists.  Furthermore,  existing  estimates 
are  appropriate  for  developing  estimates 
on  the  cost  of  foodbome  illness 
attributable  to  meat  and  poultry.  The 
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Agency  note*  that  similar  estimates  on 
the  incidence  of  foodbome  illness  have 
been  published  by  scientists  from  ERS 
in  peer-reviewed  journal  articles  (see 
footnotes  to  Table  5)  and  by  the  1994 
CAST  Task  Force. 

The  above  statement  that  Table  4 
includes  the  most  recent  estimates  of 
the  incidence  of  illness  and  death 
requires  fiirther  explanation  in  the  case 
ol  Listeria  monocytogenes.  The 
estimates  of  1,795-1,860  cases  of 
listeriosis  and  445-510  deaths  are  the 
ones  used  in  the  latest  cost  of  illness 
study  conducted  by  ERS.  ERS  is  in  the 
process  of  publishing  a  comprehensive 
documentation  for  thia  estimates  of  cost 
of  illness  for  1903.  In  their  draft 
docximant  they  acknowledge  that  the 
estimate  for  listeriosis  cases  originates 
bom  an  extrapolation  to  the  U.S. 
population  of  incidence  data  bom  a 
CDC-canduded  surveillance  study  of 
six  geographic  regions  in  1986  and  1987 
(Gellin  el  at.  1987).  They  also  note  that 
(Tspparo  et  al.  1995)  found  that  the 
inddencs  of  listeriosis  has  decreased 
since  the  lOeO's  and  that  projections 
from  the  surveillance  data  suggest  that 
there  were  1.092  listeriosis  cases  and 
248  deaths  in  1993.  ERS  did  not  modify 
their  cost  of  illness  estimates  because 
Tappero  et  al.,  was  published  after  their 
analysis  was  concluded- 

VSSS  considered  modifying  the  cost  of 
illness  estimstes  ftn-  this  niul  analysis 
but  decided  to  use  the  estimates  in 
Tables  4  and  5  because  (1)  They  are  the 
figures  that  will  appear  in  the  upcoming 
ERS  publication  and.  (2)  updating  the 
listsrioais  estimates  would  have 
minimal  impact  on  the  overall  cost  of 
illness  estjmatas.  Considering  the 
overall  range  and  uncertainties  involved 
in  the  cost  of  illness  estimates,  the 
diange  in  listeriosis  estimates  baa 
negligible  impact  on  the  regulatory 
analysis  infbnnation  conveyed  through 
thepotential  benefits  estimate. 

The  Ageiury  also  recognizes  that  in 
using  the  1993  estimates  for  incidence 
of  foodbome  illness,  the  benefits 
analysis  has  not  accounted  for  possible 
reductions  in  foodbome  illness 
attributable  to  the  rule  that  mandated 
safe  handling  statements  on  labeling  of 


raw  meat  and  poultry  products.  The  rule 
mandating  safe  handling  instructions 
became  effective  on  May  27, 1994.  Thus, 
it  can  be  argued  that  the  incidence  of 
foodbome  illness  for  1994  through  the 
present  should  raflsct  the  efiectiveness 
of  the  1994  labeling  requirement  in 
reducing  the  incidence  of  illness. 

FSIS  is  not  aware  of  any  quantitative 
evaluation  of  the  efiectiveness  of  safe 
handling  labeling.  Two  recent  surveys 
indicate  a  high  level  of  awareness,  but 
these  surveys  do  not  contain  findings 
that  can  be  translated  into  changes  in 
consumer  behavior.  A  reoent  Associated 
Press  poll  found  that  9  in  10  Americans 
say  they  follow  the  safe-handling 
instructioos.  This  poll,  conducted  in 
April  1996,  included  1,019  ratulomly 
selected  adults.  This  was  a  telephone 
survey  conducted  by  ICR  Survey 
Research  Group.  A  November  1995 
survey  conducted  by  Wegmaa  Food 
Markets  in  Bu&lo.  Rochester,  and 
Syracuse  found  that  67.9  percent  of 
respondents  indicated  they  had  read  the 
safe  handling  information.  The 
Wegman's  sutv^  found  that  most 
household  meet  preparers  rely  on  color 
of  meat  or  clarity  of  juices  rather  than 
temperature  to  determine  when  meat 
has  been  cooked  thoroughly. 

In  this  analysis.  FSIS  has  not 
attempted  to  ad)ust  the  1993  faeseUne  to 
account  for  sale  handling  labeling.  The 
potential  effect  of  the  1994  regulation  is 
one  of  many  factora  that  could  be 
affecting  the  current  incidence  or  cost  of 
illness.  A  May  1996  GAO  study  on 
foodbome  illness  notes  that  food  safety 
and  public  health  officials  believe  that 
the  risk  of  foodbome  illness  is 
increasing.  If  they  are  correct,  the  1994 
labeling  rule  may  be  slowing  the  growth 
rather  than  reducing  the  absolute  level. 

There  are  many  other  bctors  that 
could  have  been  incorporated  into  the 
baseline  for  the  analysis  such  as 
population  growth  and  increases  in  the 
cost  of  medical  care.  FSIS  believes  that 
attempts  to  adjust  the  cost  of  illness 
baseline  to  account  for  hctors  such  as 
inflation,  possible  inoeases  in 
foodbome  illness  due  to  behavior 
change  or  population  inatwEes,  and 
possible  deoeeses  due  to  inventions 


such  aa  safe  handUng  labels  are  man 
likely  to  be  misleading  than  infbnnativs 
given  the  level  of  uncertainly  and  wide 
range  in  existing  estimatss. 

2.  Cost  of  Foodbome  Illneas 

The  fourth  column  of  Table  5  sho«rs 
that  the  1993  estimated  cost  of 
foodbome  illneas  by  pathogen  or 
parasite  was  between  $5.6  and  S9.4 
bilhoo.  These  cost  of  illness  estimates 
have  been  developed  by  ERS  in 
conjunction  with  (DC  over  the  past  IS 
year*.  As  indicated  in  footnotes  to  Table 
5,  the  results  of  that  work  have  been 
frequently  published  in  peer-revieMred 
journals. 

There  ware  only  a  few  public 
comments  on  the  proposed  rule  whidi 
addressed  the  raethodolon  used  lor 
estimating  the  cost  of  foo&oraailhiess. 
Some  comments  argued  that  the  public 
health  benefit  estimates  are  low  because 
of  the  low  value-of-life  bctor  used  in 
the  estimates  foe  the  cost  of  foodbome 
illness. 

ERS  intentionally  used  a  conservative 
method  to  estimate  the  value  of  a 
sutistical  life  (VOSL)  admowlsdging 
the  controversy  over  valuing  lives.  ERS 
used  Landefeld  and  Seakin's  VOSL 
estimatss  and  recognizes  that  the  cost  of 
illness  estimates  would  be  subetantially 
higher  if  they  used  altemative  methods. 
For  example,  Viscusi  (1993) 
stunmarized  the  results  of  24  principal 
labor  market  studies  and  found  that  the 
nujority  of  the  VOSL  estimates  lie 
between  $3  million  and  $7  milUon  par 
life.  A  survey  of  the  wage-risk  premium 
lileratiue  on  the  willin^iesa  to  pay  to 
prevent  death  concluded  that 
reasonably  coiuistent  estimates  of  the 
value  of  a  statistical  Ufe  range  from  S1.6 
million  to  $6.5  million  dollars  (1986 
doUart)  (Fisher  et  al.  1989).  Updated  to 
1993  dollars  using  the  change  in  average 
weekly  eemings,  Viscusi's  range 
becomes  $3.2  miUion  to  $7.6  million  per 
VOSL  and  Fisher's  range  becomes  $2.0 
miUion  to  $10.4  million  dollars  for  each 
statistical-life  lost.  Viscusi  and  the 
Fisher  estimates  are  greater  than  the 
highest  Landefeld-Seskin  (LS)  VOSL 
estimate  of  Sl.SSf.eos  in  1993  dollara 
(estimate  for  a  22  year  old). 
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ERS  is  currently  working  on  a 
sensitivity  analysis  for  their  cost  of 
illness  estimates  for  foodtwme  illness. 
The  sensitivity  analysis  replaces  the  LS 
VOSL  estimates  with  estimates  found  in 


the  literature  on  wage-risk  studies. 
Preliminary  findings  show  that  the 
estimates  of  the  total  cost  of  foodborae 
illness  will  incieese  greatly  when  these 
higher  VOSL  estinutea  are  uaed. 


FSIS  considers  that  the  existing 
conservative  estinutes  are  appropriate 
considering  the  controversy  and 
uncertainty.  The  conservative  estimates 
are  more  than  sufficient  to  justify  the 
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final  rule  implementing  a  new  HACXT- 
basTHi  regulatory  program  for  meat  arid 
poultry.  This  final  RIA  uses  the  cost  of 
illness  estimates  shown  in  Table  5. 

Another  comment  staled  that  the  cost 
of  illness  estimates  are  low  because  they 
do  not  account  for  increases  in 
productivity.  In  response,  the  Agency 
notes  that  ERS  used  Landefeld  and 
SesUn's  estimates  for  the  value  of  a 
statistical  life,  and  those  estimates  do 
include  an  estimated  1%  annual 
increase  in  productivity. 

One  commenter  suggested  that  a 
methodology  based  on  earning  power 
may  overestimate  the  vahie  of  life  where 
many  deeths  frem  foodbome  illness  are 
the  very  elderly,  the 
ittmiunocompramised  and  the 
terminally  ill.  This  commenter  also 
noted  that  while  all  deaths  are  tragic, 
from  a  strictly  economic  standpoint 
many  of  these  tragic  cases  have  little  or 
no  productivity  left  and  in  fiict  are 
utilizing  resources  at  the  rate  of  $3,000 
to  $12,000  or  more  dollars  per  month  of 
maintetuuice. 

The  cost  of  illness  methodology  used 
by  ERS  does  account  for  the  fact  that 
older  individuals  have  lower  remaining 
eemins  power  than  younger 
individuals.  This  diflerence  was  taken 
into  account  when  estimating  the  costs 
of  loet  productivity  for  salmonellosiB 
patients.  Different  Landefeld  and  Seskin 
eatimates  of  the  values  of  statiatical  life 


were  used  for  the  different  age 
categories.  The  methodology  used  U.S. 
death  certificate  data  to  estimate  that  the 
average  age  for  patients  who  die  from 
salmonellosis  is  over  65  years.  The 
concept  of  a  statistical  value  of  life    ' 
accounts  for  the  fact  that  older 
individuals  may  continue  to  work  or  be 
retired  or  be  patients  imder  long  tenn 
health  care. 

3.  Percentage  of  Foodbome  Illness  and 
Cost  of  Foodbome  lUnees  Attributable  to 
Meet  and  Poultry 

The  fifth  column  of  Table  5  includes 
estimates  on  the  percentage  of 
foodbome  illness  attributable  to  meat 
and  poultry  products.  A  separate 
estimate  has  been  developed  for  each 
pathogen.  These  estimates  are  based  on 
outbreak  data  reported  under  the  CDC 
Foodbome  Disease  Outbreak 
Surveillance  System  and  on  data  from 
community-based  and  other 
epidemiologic  studies.  Major  data 
sources  are  cited  in  the  preamble  to  the 
final  mle.  An  assumption  is  made  in 
this  analysis  that  the  source  of 
foodbome  pathogens,  i.e.,  meat  and 
poultry  versus  dairy  products,  seafood, 
vegetable,  etc..  has  no  effect  on  the  cost 
of  illness.  The  Department  is  not  aware 
of  any  data  indicating  that  the  severity 
of  foodbome  illness  cases  varies  by 
soiux»  of  pathogens. 

Cortmients  noted  that  the  Department 
had  increased  the  percentage  of 


foodbome  illness  attributable  to  meat 
and  poultry  from  the  eariier  rularaaking 
for  safe  handling  labels.  One  commenter 
staled  that  the  Department  has  not 
revealed  any  new  information  which 
would  support  such  an  increase. 

At  this  time,  data  on  incidence  of 
foodbome  illnesses  and  the  percentage 
of  cases  attributable  to  different  food 
items  are  limited.  Estinutes  by  pathogen 
have  been  made  by  experts  at  CDC  and 
USDA,  based  on  a  variety  of  studies. 
However,  these  are,  indeed,  eetimates: 
FSIS  does  not  have  exact  nimibers.  The 
estimates  in  the  1993  FSderal  Kegialar 
docimieni  were  relatively  crude, 
assuming  that  100%  of  Campylobacter 
and  E.  coli  0157  J17  cases,  96%  of 
Salmonella  cases,  and  B5%  of  Listeria 
cases  were  foodbome,  and  that,  for  all 
bacterial  pathogens,  a  flat  50%  of 
foodbome  cases  were  attributable  to 
meat  and  poultry.  The  1995  docimient 
looked  at  the  numbers  in  a  somewhat 
more  sophisticated  way,  evaluating  each 
pathogen  individually  and,  where 
appropriate,  giving  ranges  for,  first, 
percentage  of  cases  which  were 
foodbome,  and,  secondly,  percentage  of 
cases  which  were  attributable  to  meat 
and  poultry.  Nonetheless,  when  all  of 
the  various  percentages  are  multiplied 
out,  estimates  of  total  cases  attributable 
to  meat  and  poultry  were  remarkably 
similar,  as  sho%vn  below  in  Table  6. 


Table  6.— Pbv^entage  of  FoooBoimE  Illness  Attr»iitable  to  Meat  and  Poultry 
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Most  other  comments  related  to  the 
estimates  on  the  percentage  of 
foodbome  illness  attributable  to  poultry. 
Comments  questioned  the  high 
incidence  of  poultry-related  foodbome 
illness  when  even,  as  a  commenter 
asserted,  public  health  authorities  tell 
consumers  that  the  problem  with 
poultry  meet  is  not  due  to  consumption 
because  poultry  is  cooked.  C>)mments 
questioned  whether  cross- 
contamiaatipn  in  thekitcheiu  could 
possibly  generate  such  high  levels  of 
foodborae  illness.  Related  comments 
suggested  that  if  cross-contamirution 


was  such  a  serious  problem,  the  data 
would  show  more  outbreaks  and  fewer 
single  cases.  Other  comments  suggested 
that  the  cost  of  salmonellosis  attributed 
to  poultry  was  high  because  of  the  high 
incidence  of  Salmonella  enteritidis  in 
eggs  and  requested  that  the  Agency 
exclude  any  foodbome  illness  costs 
associated  with  eggs,  because  those 
issues  are  outside  the  scope  of  this 
rulemaking.  Another  comment  cited  an 
Australian  finding  that  the 
Campylobacter  stnins  that  infect 
chickens  are  not  the  strains  that 
primarily  iniect  humans. 


The  Department  agrees  that 
tmdercooked  poultry  is  not  a  prin>ary 
cause  of  foodbome  illness.  The 
preamble  to  the  proposal  stated  that  the 
majority  of  salmonellosis  results  from 
cross-contamination.  The  best  available 
estimates  for  foodbome  illness  do 
suggest  that  a  high  incidence  of  illness 
is  attributable  to  cross-contamination  in 
kitchens — both  household  kitchens  and 
food-service  establishments. 

The  comment  suggesting  that  cross- 
contamination  would  have  led  to  more 
outbreaks  makes  sense,  if  the  availebls 
estimates  on  incidence  were  heavily 
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based  on  outbreak  data.  However,  as 
meatiooed  in  the  proposal,  it  is  widely 
recognized  that  CDC  outbreak  data  do 
not  provide  accurate  estimates  of 
fooabome  disease  incidence.  The 
outbreak  data  are  more  useful  in 
identifying  factors  that  lead  to  illness 
and  have  been  used  to  estimate 
proportions  of  illness  attributable  to 
specific  food  groups.  They  do  not  play 
a  major  role  in  the  overall  incidence 
estimates.  The  existing  incidence 
estimates  are  for  total  cases  including 
both  individual  cases  and  multiple 
cases.  The  methodology  used  does  not 
distinguish  between  outbreaks  and 
single  cases,  just  as  there  are  unreported 
individual  cases  of  foodbome  illness. 
there  are  unreported  cases  where  entire 
households  or  portions  of  households 
experienoe  fbodbome  illness  due  to 
cross-contamination  in  household 
kitchens.  As  discussed  above,  the 
estimates  of  foodbome  illness  were 
derived  bom  both  CDC  outbreak  data 
and  community-based  epidemiologic 
studies. 

The  outbreak  data  (two  or  more 
individuals  ill  from  the  same  source)  are 
compiled  by  CDC  from  reports  that  are 
voluntarily  submitted  firom  state  and 
local  health  authorities.  The  laboratory 
reporting  system  for  Salmonelia  only 
captures  information  on  those  cases 
where  a  patient  sees  a  doctor,  the  doctor 
collects  a  stool  culture  and  sends  the 
culture  to  a  participating  laboratory  and 
the  laboratory  can  perform  the  specific 
diagnostic  test.  The  estimates  for  overall 
disease  incidence  are  derived  using  both 
databases  plus  data  collected  from 
population-based  studies  in  specific 
geographic  areas.  The  current  (initiative] 
collaborative  surveillance  project 
should  improve  the  estimates  in  the 
future. 

The  comment  referring  to  the 
Australian  Gnding  is  referring  to  an 
article  by  Korolik,  et  qI,  published  in  the 
May  1995  issue  of  the  journal  of  Clinical 
Microbiology,  entitled,  "Differentiation 
of  Campylobacter  jejuni  and 
Campylobacter  colt  strains  by  Using 
Restriction  Endonuclease  DNA  Profiles 
and  DNA  Fragment  Polymorphisms." 
The  study  was  undertaken  to  determine 
if  DNA  fingerprinting  technologies 
could  identify  strains  of  Campylobacter 
in  chickens  that  cause  diseese  in 
humans. 

FSIS  reviewed  the  article  and 
concluded  that  the  study  did  not  refute 
U.S.  epidemiologic  stuiUes  showing  that 
approximately  50%  of  human 
Campylobacter  infections  are  due  to 
poultry.  To  confirm  FSlS's 
interpretation  of  the  study,  a  staff 
member  contacted  the  author,  Dr. 
Victoria  Korolik,  in  Austraha.  She 


confirmed  that  her  study  does  not  shed 
doubt  on  the  role  of  poultry  in  human 
Campylobacter  infections. 

4.  Pathogens  Addressed  by  the  Rule 

While  the  proposed  rule  indicated 
that  HAC(3P  systems  will  be  designed  to 
control  all  public  health  hazards,  the 
preliminary  benefits  analysis  assumed 
that  the  primary  benefits  will  come  from 
controlling  the  three  most  common 
enteric  pathogens  of  animal  origin: 
Campylobacter  jejuni/coli,  E.  coli 
Ol57:H7,  Salmonella  and  one 
environmental  pathogen  Listeria 
monocytogenes.  Two  other  pathogens — 
Clostridium  perfringens  and 
Staphylococcus  aureus  primarily 
become  or  create  hazards  in  meat  and 
poultry  products  as  prepared  in 
restaurants,  other  commercial  kitchens, 
and  in  homes.  Consequently,  the 
proposed  regulatory  program,  which 
focuses  on  the  manufacturing  sector, 
will  not  significantly  affect  the  presence 
of  these  organisms  on  meet  and  poultry 
products. 

The  public  comments  did  not  address 
the  assumption  that  the  proposed  rule 
would  have  the  most  impact  on  the  four 
pathogens  identified  above  and  that 
benefits  would  be  most  appropriately 
discussed  in  terms  of  reducing  the  level 
of  these  pathogens.  This  final  RIA  will 
continue  to  assume  that  the  HACCP- 
bosed  regulatory  program  will  have  the 
most  impact  on  the  four  pathogens 
identificNl  in  the  preliminary  analysis. 

The  prelimina^  benefits  analysis  also 
included  an  asstmiption  concerning  the 
percentage  of  the  four  pathogens  that 
contaminate  the  meat  and  poultry 
supply  at  inspected  establishments  or 
grow  fr^m  contamination  that  occurs  at 
inspected  locations.  Based  on  the  expert 
judgment  of  FSIS  microbiologists,  the 
preliminary  benefit  analysis  assumed 
that  90  percent  of  the  four  pathogens 
result  from  contamination  that  occurs  at 
inspected  establishments. 

The  public  comments  did  not  directly 
address  the  estimate  that  slaughter  and 
processing  establishments  are  the  source 
of  90  percent  of  enteric  pathogen 
contamination.  There  were,  however,  a 
large  number  of  comments  that  cited 
studies  or  estimates  that  show  or 
indicate  that  the  majority  of  foodbome 
illness  can  be  attributed  to  improper 
cooking,  recontamination  and  other 
mishandling  and  abuse  in  the  food 
service  and  home  environment  Many 
comments  cited  data  presented  in  the 
1994  CAST  Report  which 
"demonstrated"  that  only  6.9  percent  of 
outbreaks  were  "attributable"  to  the 
food  processing  estabUshments.  Other 
comments  referred  to  "a  well- 
recognized  bet  that  97  percent  of  the  . 


problems  with  foodbome  illness  occur 
outside  the  realm  of  state  and  federal 
inspection."  (Dther  comments  attributed 
the  97  percent  figure  to  a  Special  Report 
by  the  American  Association  of  Meat 
Processors.  These  types  of  comments 
were  presented  in  a  manner  indicating 
that  the  commenters  believe  that  the 
data  attributing  "cause"  to  the  food 
service  or  home  environment  directly 
contradicts  the  Agency's  estimate  that 
inspected  establishments  are  the  source 
of  90  percent  of  the  four  pathogens 
addrrased  by  this  rule. 

In  response,  the  Agency  points  out 
that  the  studies  cited  by  commenters 
concluding  that  high  percentages  of 
foodbome  illness  are  attributable  to 
factors  such  as  temperature  abuse  and 
mishandling  do  not  conflict  with  either 
the  assumption  that  slaughter  and 
processing  establishments  are  the  source 
of  90  percent  of  enteric  pathogen 
contamination  or  the  assumption 
discussed  later  concerning  the 
effiactiveness  of  HACCP  in  reducing  that 
contamination.  Occurrence  of  foodbome 
disease  is  a  multi-step  process.  The  first, 
and  critical,  step  is  the  introduction  of 
a  pathogen  into  or  onto  the  raw  product. 
If  a  pathogen  is  present,  then 
subsequent  temperature  abuse  or 
mishandling  may  permit  bacterial 
counts  to  increase  to  levels  which 
increase  the  likelihood  that  illness  will 
occur,  mishandling  may  result  in  cross- 
contamination  of  other  foods  which  are 
not  cooked  before  being  eaten;  or 
improper  cooking  may  not  kill  all 
pathogenic  bacteria  present  in  the 
product.  In  these  instances,  it  may  be 
said  that  the  illness  was  "caused"  by 
improper  handling.  However,  disease 
would  not  have  occiured  if  the  pathogen 
had  not  been  present  on  the  raw  product 
in  the  first  place. 

The  CAST  study  included  a  table 
showing  factors  contributing  to  the 
•bccurrence  of  1,080  outbreaks  occurring 
from  1973  to  1982.  That  table  consisted 
of  data  from  the  CDC  national  foodbome 
disease  siu^eillance  system  that  was 
published  in  on  article  in  the  Journal  of 
Food  Protection  by  Frank  L.  Bryan  in 
1968.  The  CAST  study  and  journal 
articles  use  terminology  like  "foctois 
that  contribute"  and  address  the 
location  or  type  of  employee/consumer 
where  any  mishandling  or  mistreatment 
of  food  occurred.  The  fixnis  of  these 
studies  is  to  enhance  our  understanding 
of  the  sequences  of  events  and  behaviors 
that  lead  to  foodbome  illness  since 
behavioral  modification  for  the  food 
preparer  and  consumer  at  the  end  of  the 
food  chain  may  have  the  greatest  impact 
on  the  incidence  of  foodbome  disease. 
Many  of  the  comments  are  written  in  a 
manner  that  blure  the  distinction 
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between  factors  in  the  kitchen  that  may 
permit  an  outbreak  to  occur  from 
slaughter-origin  contamination  and 
those  that  would  have  caused  an 
outbreak  despite  the  absence  of       _. 
contamination  of  the  raw  ingredients. 

The  comments  referring  to  the  CAST 
study  or  directly  to  CDC  estimates  have 
not  interpreted  the  Foodbome  Disease 
Outbreak  Surveillance  Data  correctly. 
The  standard  CDC  foodbome  disease 
outbreak  report  form  does  not  include  a 
question  about  whether  the  food 
processing  industry  was  involved,  and 
while  many  foodbome  outbreaks  have  a 
chain  of  causation,  investigators  may 
difiiar  in  their  assessment  of  the  point  or 
points  in  the  chain  to  which  primary 
responsibility  for  occurrence  of  the 
outbreak  should  be  assigned. 

The  Bryan  article  used  for  the  CAST 
study  had  the  following  summary 
concerning  the  role  of  food  processing 
establishments:  "Many  of  the  animals 
that  enter  abattoirs  are  either  infected  or 
contaminated  with  foodbome  pathogens 
and  further  spread  occurs  during 
processing.  Hence,  abattoirs  and  raw- 
product  processing  establishments  must 
accept  some  of  the  blame  of  spreading 
salmonellae  and  other  pathogens  to 
many  carcasses  and  pieces  of  meat. 
These  products  are  major  sources  of 
pathogens  for  food-service 
establishments  and  homes  where  further 
abuse  (e.g.,  inadequate  cooking  or  cross 
contamination)  leads  to  outbreaks  of 
foodbome  illness." 

The  comments  have  not  provided  any 
basis  for  changing  the  expert  judgment 
of  FSIS  microbiologists  that  inspected 
establishments  ere  the  source  of  90 
percent  of  the  four  pathogens  addressed 
by  the  final  rule.  This  final  benefits 
analysis  is  based  on  this  assumption. 

S.  Effectiveness  of  the  Rule  in  Reducing 
Pathogens 

In  accordance  with  the  assumption 
that  meat  and  poultry  establishments 
are  the  source  of  90  percent  of  the  four 
pathogens  addressed  by  the  rule,  the 
preliminary  analysis  calculated  the 
benefits  under  a  sceiuirio  where  the 
proposed  rule  would  eliminate 
essentially  IfX)  percent  of  those 
pathogens  that  enter  the  meat  and 
poultry  supply  at  inspected  processing 
establishments.  In  other  words,  for  the 
preliminary  analysis,  FSIS  calculated  an 
estimate  of  maximum  benefits  by 
assuming  the  mle  would  eliminate  100 
percent  of  the  90  percent. 

By  assuming  this  scenario,  FSIS  was 
not  predicting  that  it  believed  that  the 
mle  would  result  in  elimination  of  100 
percent  of  those  pathogens  in  the 
manufacturing  sector.  Rather,  the 
Agency  was  acknowledging  that  it  has 


responsibility  for  having  a  food  safety 
objective  that  recognizes  the  scope  of 
the  problem  and  attempts  to  reduce 
pathogens  in  tliat  sector  as  much  as 
possible,  since  without  pathogens,  no 
amount  of  subsequent  abuse  would 
result  in  foodbome  illness. 

By  presenting  a  sensitivity  analysis  in 
the  proposal,  FSIS  intended  to  clarify 
that  the  benefit  estimates  were  a 
maximum  and  not  a  prediction  of  what 
is  likely  to  happen.  The  distinction  was 
unclear  to  many  commenters  who 
expressed  doubt  that  the  proposed 
HACCP  program  would  result  in  a  90 
percent  reduction  in  pathogens.  A  large 
number  of  comments  on  the  potential 
effectiveness  of  HAC(3'  programs 
contrasted  the  FSIS  estimates  with  those 
contained  in  the  recent  study  by  the 
Institute  of  Food  Science  and 
Engineering,  Texas  A&M  University, 
titled  "Reforming  Meat  and  Poultry 
Inspection:  Impacts  of  Policy  Options," 
(hereafter  referred  to  as  the  IFSE  study). 
Both  FSIS  and  IFSE  estimates  are  useful 
as  assumptions  rather  than  as 
quantitative  predictions  of  potential 
effectiveness  of  HACCP. 

The  ISFE  study  examined  four  policy 
options  for  addressing  pathogens  in  the 
meat  and  poultry  supply.  One  option 
called  for  mandatory  HACCP  for 
inspected  slaughter  and  processing 
establishments  and  estimated  that 
mandatory  HACCT  in  inspected 
establishments  would  produce  a  20 
percent  reduction  in  pathogens.  The 
difference  in  the  FSIS  and  IFSE 
estimates  is  not  based  on  data  but  on 
assumptions  for  different  "HACCP" 
scenarios. 

The  HACCP  program  scenario 
considered  in  the  IFSE  study  did  not 
assume  a  mandatory  pathogen  reduction 
performance  standard.  Requiring 
process  control  without  a  standard 
could  lead  to  processes  that  are  well 
controlled  at  unacceptable  pathogen 
levels.  The  Agency  would  agree  that 
such  a  situation  would  result  in  less 
pathogen  reduction.  FSIS  believes  that  a 
standard  is  necessary  to  encourage 
innovadon  and  provide  the  impetus  for 
continuing  improvement  and  increasing 
effectiveness.  In  estimating 
effectiveness,  the  IFSE  study  noted  that 
"with  experience  and  additional 
research,  it  is  possible  that  higher  levels 
of  reduction  in  pathogens  could  be 
achieved  *  *   *". 

Another  major  difference  between  the 
two  program  scenarios  is  that  the  IFSE 
program  does  not  include  a  prerequisite 
requirement  for  SOP'S.  SOP's  could 
cover  potential  sources  of  enteric  and 
environmental  pathogens  that  are  not  be 
covered  under  a  HACCP  plan.  However, 
as  discussed  in  Section  I,  this  analysis 


discusses  benefits  of  SOP's  in  terms  of 
increased  productivity  for  inspection 
resources  and  clarity  of  responsibilities. 

Several  comments  refer  to  the  IPSE 
estimates  as  being  more  objective  or 
"scientific"  than  those  in  the  Agency's 
analysis.  The  IFSE  authors  characterize 
their  own  effectiveness  estimates  as  "the 
consensus  judgment  of  the  task  force"  or 
"the  most  reasonable  expectation."  The 
IFSE  estimates  are  judgments,  as  are  the 
Agency's  estimates. 

A  general  comment  related  to  the 
effectiveness  issue  stated  that  while 
HAtXP  remains  an  interesting 
theoretical  concept,  it  is  still  only  a 
concept  that  has  never  been  tested  on  a 
meaningfiil  scale  under  actual  meat 
establishment  conditions,  and  never 
proven  to  significantly  improve  the 
microbial  quality  of  the  finished 
product.  Although  HACCP  has  been 
tested  in  food  processing  establishments 
to  the  satisfaction  of  scientists,  food 
technologists,  and  industry  management 
to  produce  safe  food,  the  Agency 
recognizes  that  the  potential 
effectiveness  of  HAOCP  in  reducing 
pathogens  within  a  regulatory 
framework  is  unknown  at  the  present 
time.  FSIS  conducted  a  pilot  HACCP 
study  in  nine  establishments  from  1991 
to  1993.  Findings  regarding  pathogen 
reduction  effectiveness  were 
inconclusive.  FSIS  did  not  receive  any 
data  during  the  comment  period  from 
establishments  currently  operating 
HACXP  systems.  Rather  than  select  an 
arbitrary  effectiveness  estimate,  or  use 
the  maximum  potential  100  percent 
estimate  from  the  preliminary  analysis, 
this  RIA  will  present  a  range  of 
effectiveness  estimates  and  show  the 
minimum  level  necessary  to  generate 
net  benefits. 

6.  Estimated  Reduction  in  Cost  of 
Foodbome  Illness 

Several  comments  focused  on  the 
issue  that  the  relationship  between 
pathogen  reductions  at  the 
manufacturing  stage  and  foodbome 
illness  reductions  is  unknown.  The 
comments  recognize  that  the  proposal 
did  acknowledge  that  Utile  data  exist  on 
the  relationship  between  pathogen 
levels  and  incidence  of  illness.  One 
comment  pointed  out  that  FSIS 
recognized  that  the  pathogen  testing 
requirements  that  are  part  of  the 
proposal  will  help  to  elucidate  the 
relationship  between  pathogen 
contamination  and  foodbome  disease. 
The  commenter  concluded  that  it  did 
not  seem  reasonable  for  the  Agency  to 
rely  on  an  assumption,  whose  very 
validity  can  only  be  tested  by  the 
implementation  of  the  proposal  under 
examination,  to  justify  the  proposal. 
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Other  coromenlers  concluded  that  the 
Agency  needed  to  develop  better  data  or 
complete  a  thorough  risk  assessment 
that  would  establish  the  public  health 
iMnefits  o/  pathogen  feduction  before 
proceeding. 

The  comments  asking  For  better  data 
or  requesting  a  thorough  risk  assessment 
are  not  comments  on  the  cost-bene6tfi 
analysis.  These  comments  imply  there  is 
insuflicient  evidence  to  support  new 
pathogen  reduction  efforts.  This  issue  is 
addressed  in  the  preamble  to  the  final 
rule.  The  comments  have  made  a  policy 
judgment  with  which  the  Department 
does  not  ^ree. 

For  the  benefits  analysis  included 
with  the  proposed  rule.  FSIS  assimied 
that  a  reduction  in  pathogens  will  lead 
to  a  corresponding  proportional 
reduction  in  foodbome  illness.  The 
Elepartment  notes  that  the  IPSE  study 
refened  to  fiivorably  by  many 
comroenters  used  the  same  method  for 
estimating  public  health  benefits  as  did 
FSIS,  i.e.,  a  reduction  in  pathogens 
leads  to  a  proportionate  reduction  in 
illness  and  death.  The  Agency  is  aware 
that  the  proportionate  reduction  method 
is  on  assumption  that  has  not  been 
tested  or  validated.  However,  the 
Agency  also  recognizes  that  research 
methodology  for  relating  pathogen 
levels  at  establishments  to  incidence  of 
illness  is  in  its  early  developmental 
stages.  Risk  models  for  roodbome 
pathogens  ore  likely  to  develop  as  the 
basis  for  regulatory  decision-making  in 
the  future.  The  Agency  believes  the 
implementation  of  mandatory  HACCP 
will  improve  food  safety  and  protect 
public  health  while  research  in 
modeling  risk  associated  with  ioodbome 
pathogens  continues. 

The  Agency  has  and  continue*  to 
support  any  effort  to  improve  the 
quality  of  data  and  methodology 
available  for  risk  assessment  of  illness 
caused  by  foodbome  biological  agents. 
FSIS,  FDA,  CDC,  and  local  public  health 
departments  are  collaborating  with  state 
health  departments  and  local 
investigators  at  five  locations 
nationwide  to  identify  more  accurately 
the  incidence  of  foodbome  illness, 
especially  illness  caused  by  Saimonella 
andB.  co/iOlS7:H7. 

C.  Summary 

The  Snal  rule  addresses  four 
pathogens  that  are  estimated  to  cause 
iroin  S1.1  to  S4.1  billion  in  annual 
illness  and  death  costs  attributable  to 
meal  and  poultry  products.  The  rule 
addresses  90  percent  of  that  coat  of 
illness  or  from  S0.99  to  $3.69  billion 
annually.  FSIS  recognizes  that  the 
actual  effectiveness  of  the  final 
requirements  in  reducing  pathogeiu  is 


unknown,  and  presents  a  range  of 
benefits  based  on  reducing  varying 
percentages  of  the  S0.S9  to  S3.69  billion 
in  annual  cost  of  foodbome  illness 
addressed  by  this  rule. 
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V.  Coat  Aoalyns 

A.  Introduction 

The  final  HACCP  mle  includes 
several  regulatory  components  all 
directed  at  improving  process  control  in 
meat  and  poultry  operations  in  order  to 
reduce  the  risk  of  foodbome  illness 
associated  with  meat  and  poultry 
products.  The  requirements  of  the  final 
rule  are  organized  around  the  following 
three  sections: 


•  Requirements  that  all  inspected 
establishments  develop  and  implement 
sanitation  Standard  Operating 
Procedures  (SOP's)  within  6  months. 

•  Requirements  that  all  inspected 
establishments  develop  and  implement 
HACCP  programs  within  the  18  to  42 
month  time  period  following 
publication.  Scheduling  will  be  based 
on  establishment  size. 

•  Requirements  that  (1)  all 
establishments  slaughtering  cattle, 
swine,  chickens,  or  turkeys,  or 
producing  a  raw  ground  product  from 
beef  pork,  chicken  or  turkey  comply 
with  new  pathogen  reduction 
performance  standards  for  Salmonella 
and  (2)  all  establishments  slaughtering 
cattle,  swine,  chicken  or  turkeys 
implement  microbial  testing  programs 
using  generic  E.  coli  within  6  months. 
Compliance  with  the  pathogen 
reduction  performance  standards  for 
Salmonella  will  be  required  at  the  time 
the  establishment  is  required  to 
implement  HACCP. 

This  cost  analysis  is  presented  in 
three  sections.  The  first  section 
describes  the  methodology  used  in 
generating  cost  estimates.  The  next 
section  addresses  the  regulatory 
flexibility  designed  to  reduce  the 
burden  on  small  business.  The  last 
section  presents  the  cost  estimates  for 
each  regulatory  requirement.  For  each 
broad  requirement,  the  discussion  of  the 
cost  estimates  is  organized  using  the 
following  five  topics: 

•  Simimary  of  the  requirements  in  the 
final  mle  identifying  any  changes  from 
the  proposal. 

•  Review  of  the  cost  estimates  bom 
the  preliminary  RIA. 

•  Summary  of  the  comments  related 
to  the  preliminary  cost  estimates. 

•  Response  to  the  comments. 

•  Final  cost  estimates. 

B.  Methodology  for  Cost  Analysis 

The  final  pathogen  reduction/HACCP 
mle  includes  regulatory  requirements 
that  are  directed  at  improving  the 
control  over  food  processing  operations. 
In  general,  compliance  with  these 
requirements  requires  expenditures  of 
time,  i.e.,  employee  hours  to  develop 
plans,  monitor  critical  control  points, 
record  findings  and  collect  and  analyze 
samples.  This  final  RIA  is  based  on  time 
required  by  four  categories  of  employees 
that  were  defined  in  the  supplemental 
cost  analysis.  These  include  the 
following: 

•  Quality  Control  manager  earning 
SZ5.60  per  hour. 

•  Supervisors  or  QC  technicians  that 
review  findings  and  records  at  $18.13 
per  hour. 
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•  Laboratory  technicians  earning 
$18.13  per  hour. 

•  Establishment  employees/ 
production  workers  that  would  monitor 
sanitation  and  HACCP  programs  or 
collect  samples  at  $12.87  per  hour. 

The  four  categories  of  wages  are  based 
on  1993  data  adjusted  for  1994  dollar 
inflation  from  the  Bureau  of  Labor 
Statistics  and  Meat  and  Poultry 
Magazine  and  include  a  33  percent 
overhead  requirement  lor  benefits  such 
as  health  insurance  and  retirement 
contributions.  Unless  otherwise  noted, 
the  analysis  assumes  that  all 
establishments  and  employees  work  a 
standard  52  week,  260  day, '2080  hour 
work  year. 

This  final  cost  discussion  is  based  on 
retracing  the  steps  and/or  calculations 
of  the  preUminary  analysis  and 
discussing  related  public  comments  in 
the  appropriate  sections.  Other 
comments  that  are  related  to  the 
analysis  but  do  not  reflect  directly  on 
the  methodology  are  summarized  at  the 
end  of  the  analysis  in  Appendix  A. 

This  analysis  makes  frequent 
references  to  the  Enhenceo  Economic 
Database.  In  1994.  the  Research  Triangle 
Institute  (RTI)  took  a  compilation  of 
existing  FSIS  databases  containing 
establishment  production  or  inspection 
data  and  added  data  on  annual  sales  and 
employment  from  sources  that  included 
Dun  and  Bradstreet  and  American 
Business  List  databases.  Actual 
estimates  for  annual  sales  and  number 
of  employees  were  available  for 
approximately  80  percent  of  the 
establishments.  In  other  cases,  estimates 
for  sales  and  number  of  employees  were 
developed  using  the  employment/sales 
data  for  establishments  producing  the 
same  type  and  volume  of  product 

The  enhanced  database  includes 
production  data  (number  of  head 
slaughtered,  pounds  of  product 
produced)  from  1993  for  all  federally- 
inspected  establishments  in  operation  as 
of  August  1994.  The  preliminary 
analysis  and  this  final  RIA  combine 
1993  production  data  with  the 
population  of  federally  and  state- 
inspected  establishments  that  were  in 
operation  as  of  August  1994.  As  of 
August  1994,  there  were  6,186  federally 
inspected  and  2,893  state  inspected 
establishments.  These  9,079 
establishments  include  a  total  of  11,719 
"operations" — 2,597  red  meat  slaughter 
operations,  364  poultry  slaughter 
operations  and  8,758  further  processing 
operations. 

This  final  analysis  ossimies  a  constant 
level  of  9,079  inspected  establishments. 
The  analysis  does  not  attempt  to 
account  for  costs  associated  with  exits 
from  or  entries  into  the  marketplace.  For 


operations  that  are  entirely  new,  or 
include  a  new  processing  operation,  the 
requirements  for  HACCP  plans  and 
sanitation  SOPs  will  increase  the  one- 
time, up-front  cost  of  entering  the 
market.  If  marketplace  entry  involves 
the  purchase  of  an  existing  business,  the 
business  will  already  have  an  existing 
HACCP  plan  and  sanitation  SOP.  In 
these  cases,  the  acquisition  cost  of  the 
business  would  include  the  value  of  the 
existing  HACCF  plan  and  SOP. 

There  should  be  minimal  additional 
cost  for  HACCP  and  SOP  plan 
development  for  new  construction  that 
expands  a  firm  by  replicating  an 
existing  operation  in  a  new  location. 
This  type  of  new  establishment  can 
apply  HACCP  and  SOP  plans  that  have 
been  developed  for  a  similar  existing 
establishment.  This  analysis  has 
assumed  that  each  establishment  is 
independent  and  has  not  reduced  cost 
estimates  to  account  for  firms  that 
operate  several  similar  establishments. 

The  preliminary  analysis  developed 
cost  estimates  for  three  sizes  of 
manufacturing  establishments.  Most  of 
the  costs  that  involve  employee  time  are 
influenced  by  a  number  of  factors 
including  the  physical  size  of  the 
establishment,  the  volume  of 
production,  the  type  of  production 
practices  and  the  number  or  production 
lines.  The  preliminary  analysis  used  the 
data  on  annual  sales  developed  by  RTI 
because  the  sales  data  correlated 
reasonably  well  with  size  and 
production  volume  data  and  the  Agency 
had  an  estimate  of  sales  for  6,186 
federally  inspected  establishments. 

For  the  preliminary  analysis  the 
Agency  defined'a  large  establishment  as 
one  with  over  $50  million  in  annual 
sales,  a  medium  establishment  as  one 
with  between  $2.5  and  $50  million  and 
a  small  estsbUshment  as  one  with  less 
than  $2.5  million  in  annual  sales.  For 
calculating  costs,  the  Agency  collected 
data  from  the  field  based  on  these  three 
size  categories.  Public  comments 
provided  good  reason  to  change  size 
definitions  for  implementation 
(regulatory  flexibility)  purposes  and  the 
Agency  has  done  so  for  the  final  rule. 
This  does  not  affect  the  accuracy  of 
proposed  or  current  cost  estimates  based 
on  previously  collected  data.  The  final 
analysis  uses  the  old  categories  for 
presenting  cost  data  to  facilitate 
comparisons  and  minimize  confusion. 
To  summarize,  this  cost  analysis  uses 
the  terms  high,  medium  and  low 
volume  producera  for  cost  presentation 
that  involves  average  establishment 
costs  and  uses  the  terms  large,  small  and 
very  small  business  for  discussing 
regulatory  flexibility.  The  cost  and 


flexibility  principles  do  not  overlap  in 
this  analysis. 

Commenters  pointed  out  that  in 
comparing  total  costs  with  the  value  of 
current  production,  the  preliminary 
analysis  did  not  address  impacts  on 
producers,  i.e.,  the  costs  that  would  be 
passed  back  to  livestock  producers.  FSIS 
recognizes  that  some  costs  will  be 
psssed  back  to  pnxlucers  in  terms  of 
lower  prices  for  live  animals  and  other 
costs  will  be  passed  forward  in  terms  of 
higher  consumer  prit»s.  (Dther  costs 
may  have  to  be  absorbed  by  slaughter 
and  processing  establishments.  Because 
the  necessary  knowledge  of  empirical 
cost  structures  and  supply  and  demand 
elasticities  is  inadequate.  FSIS  does  not 
offer  any  quantitative  estimates  of  the 
distribution  of  costs  of  this  mle  on 
various  sectors  of  the  production  and 
marketing  chain.  The  aggregate  cost 
estimate  estabhshes  an  upper  bound  on 
the  costs  any  sector  might  ultimately 
bear. 

There  are  two  types  of  potential  costs 
that  were  not  addressed  in  the 
preliminary  cost  analysis.  The  first  type 
of  cost  is  the  cost  of  taking  corrective 
action  when  routine  monitoring  of  a 
CCP  finds  a  deviation  from  a  critical 
limit.  The  aritical  limit  could  be 
associated  with  assuring  compUance 
with  existing  regulatory  requirements  or 
it  could  be  a  limit  set  to  assure 
compliance  with  the  new  pathogen 
reduction  standards  for  Salmonella  or 
the  criteria  established  for  generic  K. 
coli.  Corrective  action  would  also  occur 
when  FSIS  would  find  a  problem  with 
either  a  HACCP  plan  or  a  sanitation 
SOP. 

The  second  type  of  potential  cost  is 
related  to  the  question  of  whether 
existing  processing  methods  are 
adequate  to  meet  the  pathogen 
reduction  performance  standards  for 
Salmonella  and  the  criteria  for  generic 
E.  coli.  It  is  expected  that  some 
establishments  will  have  to  make 
permanent  changes  to  their  existing 
production  practices  to  have  a  HACCP- 
oased  program  that  assures  comphance 
with  the  new  standards  and  criteria  The 
final  rule  raises  a  third  type  of  potential 
cost  when  it  outlines  the  Agency's  plans 
for  using  the  results  of  its  own 
Salmonella  testing  program  for 
regulatory  purposes.  Whether  or  not  this 
testing  leads  to  industry  testing  costs 
depends  on  whether  the  government 
testing  indirectly  forces  an 
esublishment  to  regularly  conduct  its 
own  testing. 

The  preliminary  analysis  did  address 
a  fourth  category  of  potential  costs  that 
includes  the  cost  of  rie(»ssary  materials, 
such  as  thermometers  and  lest  kits,  that 
establishments  will  need  to\ 
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systenutically  monitor  their  processes. 

Recognizing  that  the  rule  does  no(  malce 
any  equipment  obsolete,  the  preliminary 
analysis  suggested  costs  of  from  $10  to 
$20  per  establishment.  These  costs  were 
not  included  in  the  overall  cost 
summary. 

Potential  costs  are  addressed  in  this 
final  analysis  under  Section  VJ3,2., 
Costs  of  Meeting  F^thogen  Reduction 
and  Microbial  Sampling  Requirements. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (P.L. 
96-354)  requires  analyzing  options  for 
regulatory  relief  for  small  businesses. 
This  section  reviews  the  regulatory 
relief  provided  in  the  proposal, 
responds  to  comments  related  to  the 
definition  of  small  business  used  in  the 
proposal  and  summarizes  the  regulatory 
relief  for  small  business  provided  for  in 
the  final  rule,  in  Section  II,  this  analysis 
addressed  the  option  of  providing  an 
exemption  for  small  business  noting 
that  comments  on  an  exemption  were 
mixed  with  a  substantial  number  of 
comments  from  small  businesses 
strongly  opposing  an  exemptiorL 

The  proposed  rule  intended  to  spreed 
the  implementation  of  HACCP  over  a 
three  year  period.  To  minimize  the 
burden  on  small  establishments,  they 
would  be  given  a  maximum  time  of  36 
months  to  develop  and  implement  their 
HACX7  plans.  A  small  establishment 
was  defined  as  one  with  annual  sales  of 
less  than  $2.5  million. 

The  decision  to  use  the  above 
definition  generated  a  large  number  of 
comments.  "Very  small"  establishments 
commented  that  they  could  not  compete 
with  a  relatively  "large"  business  with 
annual  sales  of  $2.5  million.  For 
example  one  commenter  stated  that: 
"calling  an  establishment,  small,  that 
produces  $2,500,000  worth  of  product 
annually  is  not  fair  to  those 
establishments  producing  far  less." 
Other  commeats  suggested  that  by 
defining  small  at  the  $2.5  million  level, 
the  Agency  demonstrated  that  it  does 
not  understand  what  a  small  business  is. 
Comments  from  businesses  with  annual 
sales  of  S2.S  to  $10.0  million  or  even 
$25.0  miUion  sUted  that  they  should 
also  be  considered  small  businesses. 
Commenters  also  pointed  out  that  other 
Federal  agencies  use  different 
definitions.  For  example,  one 
commenter  noted  that  OSHA  uses  50 
employees  as  their  criterion  for  a  "small 
business."  Others  commented  that  FSIS 
should  or  must  use  the  existing 
definition  of  fewer  than  500  employees 
published  by  the  Small  Business 
Administration  (SBA). 

Several  comments  promoted  a  set  of    - 
requirements  distinguishing  "small" 


from  "very  snull"  establishments. 
"Very  small"  establishments  would 
only  be  required  to  implement  the 
proposed  provisions  on  sanitation 
standard  operating  procedures, 
antimicrobial  treatment  of  carcasses, 
and  time  and  temperature  provisions. 
They  would  be  exempt  from  routine 
microbial  testing  and  long-term 
provisions  of  HACCP  as  long  as  aimual 
sales  do  not  exceed  $1  million  (not 
counting  "pass  through").  The 
establishments  would  still  be  subject  to 
incidental  sampling  for  microbial 
testing  as  determined  by  the 
Administrator.  I^uired 
implementation  of  the  three  near-term 
initiatives  would  be  12  months  after 
publication  of  the  final  rule. 

The  "small"  establishments  (between 
$1.0  and  $2.5  million)  would  be 
required  to  implement  SOPs, 
antimicrobial  treatment,  time  and 
temperature  provisions,  and  limited 
routine  sampling,  in  proportion  to  the 
number  of  slaughtered  animals  and/or 
poundage  of  processed  products.  The 
establishments  would  still  be  subject  to 
incidental  sampling  for  microbial 
testing  as  determined  by  the 
Administrator.  They  would  be  exempt 
from  long-term  provisions  of  HACCP  as 
long  as  annual  sales,  as  defined  above, 
do  not  exceed  $2.5  million.  The 
required  implementation  of  all  near- 
term  initiatives  would  be  six  months. 

There  were  other  comments  that 
suggested  variations  on  the  above 
definitions  and  requirements  for 
"small"  and  "very  small" 
establishments.  For  example,  one  Stale 
department  of  agriculture  recommended 
the  same  requirements  for  "small"  and 
"very  small"  establishments  but 
suggested  that  size  criteria  based  on 
head  slaughtered  or  pounds  produced 
would  be  more  practical.  Another  State 
department  of  agriculture  recommended 
that  a  "every  small"  plant  be  defined 
based  on  the  number  of  employees  (no 
more  than  20  full-time),  slaughter 
volume  (no  more  than  2,500  animals  per 
year),  or  processing  volume  (100,000 
poimds  of  meat  and/or  poultry  products 
per  year).  The  recommendation 
suggested  that  a  plant  in  this  category 
would  be  required  to  implement  the 
provisions  of  the  proposed  rule 
pertaining  to  sanitation  SOP's  ai^l  time- 
temperature  requirements. 
Antimicrobial  treatment  of  carcasses 
would  be  voluntary,  and  such  a  plant 
would  be  exempted  fit}m  microbial 
testing  as  proposed.  Implementation  of 
a  HACCP  program  would  be  initially 
voluntary,  and  phased  in  with 
considerations  in  the  areas  of 
documentation  and  record-keeping  for 
the  limited  work  force. 


FSIS  has  considered  the  above 

regulatory  framework  for  "small"  and 
"very  small"  establishments.  Some  of 
the  suggestions  are  no  longer  applicable 
because  major  provisions  of  the 
proposed  rule  have  been  dropped.  FSIS 
Mlieves  it  has  addres.sed  the  other 
concerns  in  more  appropriate  ways. 

FSIS  was  aware  of^SBA  Size 
Standards  during  the  development  of 
the  proposed  rule.  If  FSIS  used  the  size 
standard  for  meat  and  poultry 
"manufacturing"  firms,  over  94  percent 
of  the  federally  inspected 
estabhshments  would  meet  the  criterion 
of  having  fewer  than  500  employees. 
FSIS  is  also  aware  that  there  are  six 
different  SBA  size  standards  that  apply 
to  the  6,415  FSIS  official 
establishments.  FSIS  determined  the 
SBA  size  standards  by  themselves  are 
not  appropriate  for  meeting  FSIS's  need 
to  sequence  HACCP  implementation. 

Table  7  shows  the  distribution  of 
6,415  official  establishments  by 
Standard  Industrial  Classification  (SIC) 
code.  The  SIC  codes  were  developed  to 
promote  the  comparability  of  statistics 
describing  various  facets  of  the  Nation's 
economy.  The  SIC  codes  were  used  as 
part  of  the  Enhanced  Economic  Analysis 
Database  developed  by  Research 
Triangle  Institute  to  represent  all  FSIS 
inspected  establishments.  As  can  be 
seen  from  Table  7,  a  significant  portion 
of  official  estabhshments  are  not  in  an 
SIC  Code  for  manufacturing.  Food 
manufacturing  establishments  have  a  4- 
digit  SIC  Code  beginning  with  20.  The 
(i^nsus  of  Manufacturers  published  by 
the  Department  of  Commerce 
characterizes  the  meat  and  poultry 
manufacturing  industry  by  summarizing 
data  for  SIC  Code  2011— Meat  Packing 
Establishments,  SIC  Code  2013— 
Sausages  and  Other  Prepared  Meats,  and 
SIC  Code  2015— Poultry  Slaughtering 
and  Processing.  The  SBA  Size  Standards 
in  Table  7  are  published  in  the  Code  of 
Federal  Regulations — 13  CFR,  Chapter 
1,  Section  121.601. 

In  a  written  comment,  the  Office  of 
Advocacy,  Small  Business 
Administration  claimed  that  FSIS  was 
wrong  in  concluding  that  one-third  of 
federally  inspected  establishments 
would  have  the  maximum  time  for 
compliance  with  HACCP  requirements 
using  the  criterion  of  $2.5  million  in 
annual  sales.  In  supporting  their  claim, 
they  dted  U.S.  Census  Bureau  data. 
However,  Census  data  do  not  accurately 
describe  the  federally  inspected  meat 
and  poultry  industry.  As  shown  in 
Table  7,  the  problem  is  that  less  than 
half  of  the  firms  are  classified  in  the 
three  4-digit  SIC  Codes  identified  above 
that  define  meat  and  poultry 
manuEacturing.  FSIS  addressed  this  data 
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profile  of  federally  inspected  meat  and 
poultry  establishments. 


problem  by  conU«cting  with  RTl  to 
develop  a  mote  acctuste  economic 

Table  7.— Establishments  Standard  Industrial  Classification 


SIC 
code 


Standard  industrid  dassHicalian 


Meat  pacMng  estaMshments _ 

Meats  and  meat  products _ 

Sausages  and  other  piepared  meats  .... 

Pouttty  staugtitertng  arxJ  processing  

Retrigeraled  warehousing  and  storage  . 

Meat  and  lisb  martlets _ 

Poultry  and  pouKry  products  — 

Groceries,  general  line  ....- -.... 

Eating  places 


2011  .. 
5147  .. 
2013  .. 
2015  .. 
4222  .. 
5421  .. 
5144   .. 

5141  .. 
5812  .. 
2038  . 

5142  . 
541 1  . 
5149  . 

2032  '. 
209S  . 
Otiwr 

S'SS  r4ll^!t?«S£SnSi«SS£  ;ii^'SiSi^  "«*.«  « "^""-o"  °p«-*"-  "«=-^'*-  ^'"*^*' 

Oassified). 


Ftx«en  specialities,  nee 

Pactaged  frozen  foods — 

Grocery  stores  

Groceries  and  relatsd  products,  nee  . 
Noll 


Nwn- 
berol 


Ush- 


Canned  spedalilies  

Food  preparations,  nee 
All  ot^er  SIC  codes 


1,503 

1,312 

938 

438 

see 

308 
268 
238 

1S8 
138 
130 
OS 
86 
63 
61 
66 


CunuMive 

nunberot 

estaUisI)- 

ments 


1,503 
2,815 
3.754 
4.192 
4.548 
4,857 
6.125 
5.363 
5,519 
5.658 
5,788 
5,883 
5,948 
6,011 
6,072 
6,127 
6,415 


S8A  size  standani 


500  employees. 
100  employees. 
500  employses. 
500  empioyees. 
$18,500,000. 
$5,000,000. 
100  emptoyses. 
100  employees 
$5,000,000. 
500  employees. 
lOOempkiyees. 
$20,000,000. 
100  employees. 


1,0001 

500  employees. 


The  final  rule  provides  for  sequencing 
HACCP  implementation  by 
establishment  size,  using  the  SBA 
definition  of  a  small  manufacturing 
business,  i.e..  a  small  business  is  an 
establishment  with  fewer  than  500 
employees.  Those  establishments  vrith 
500  or  more  employees  will  be  referred 
to  as  large  establishments.  In  addition, 
in  response  to  comments  that  there  are 
hundreds  of  "very  small"  or  "micro" 
estabhshments,  the  Agency  will  classify 
an  establishment  as  "very  small"  if  it 
has  either  fewer  than  10  employees  or 
aimual  sales  of  less  than  $2.5  million. 

This  sequencing  of  HACCP  responds 
to  a  large  number  of  comments 
requesting  that  small  businesses  be 
given  a  longer  period  of  time  to 
implement  HACCP  requirements.  Many 
small  businesses  stated  they  did  not 
want  to  be  exempt,  but  asked  for  more 
flexibihty  in  implementing  HACCP. 
Some  commenters  specifically 
requested  five,  eight  or  10  years  to 
implement  HACCP. 

While  the  final  rule  does  not  provide 
for  longer  periods  of  five,  eight  or  10 
years,  it  does  substantially  extend  the 
implementation  period  for  hundreds  of 
small  and  very  small  establishments. 

To  illustrate,  the  proposed  rule  would 
have  requited  HACCP  plans  in  over 
2,100  establishments  producing  raw 
ground  product  within  12  months. 
Under  the  final  rule,  over  1,800  of  those 
establishments  will  have  either  30  or  42 
months  to  implement  HACCP.  The 


smallest  5,127  establishments  (2,893 
state  and  2,234  federal)  will  have  an 
additional  six  months.  The  proposed 
rule  called  for  implementation  of  a 
HACXP  system  in  all  "small" 
establishments  by  36  months;  the  final 
rule  allows  42  months  for  the  newly 
defined  "very  small"  category. 

Table  8  illustrates  the  distribution  of 
6,186  federally-inspected  slaughter, 
processing,  and  combination 
establishments  used  for  the  saouendng 
of  HACCP  implementation  in  the 
proposed  rule  and  in  the  final  rule. 
There  are  496  more  establishments  in 
the  two  smaller  categories  than  there 
were  in  the  proposal.  As  shown  in  Table 
8,  there  are  353  large,  2,941  small  and 
2,892  very  small  federally-inspected 
establishments. 

TABLE  8.— Size  Categories  for 
FEDERAav  Inspected  Establish- 
ments 


EstabHshneni 
category 


Definition 


t*o.ai 


ish- 
menls 


High  volume 

Medium  votume 

Low  volume 

Total  


>SS0milion 
S2.&-SS0 
mHon. 
<$2.5inil- 


849 
3,103 

2,234 

6,186 


Table  8.— Size  Categories  for 
Federally  Inspected  Establish- 
ments—Continued 


Establishment 
category 


DeiinWan 


No.  ol 


lish- 
ments 


Final  Rula  (SaquanchiB  of  HACCP) 


Large 

£500  Em- 
ployees. 

363 

Sma*' 

10-499  Em- 
ptoyees. 

2.941 

Very  smal' 

<10Em- 
ployeas 
ar<52.5 

MMon. 

2,892 

Total  - 

8,186 

'New  definition  o(  small  includes  2,445  es- 
t^ifishinents  that  were  meciom  volume  eslati- 
lishnwnls  plus  496  that  «>ere  high  volume  lor 
the  preliminanf  analysis. 

"New  definition  o(  very  smaB  indudes  the 
2,234  estaWishmenls  thai  wore  low  votume 
estatjiishmenis  pies  658  thai  were  medium 
volume  establishments  toi  the  preliminary 
analysis. 

D.  Final  Cost  Estimates 

1.  Sanitation  Standard  Operating 

Procedures 

a.  Summary  of  Requirements.  The 
final  rule  requires  that  all  inspected 
establishments  develop  and  implement 
Sanitation  SOP's  within  6  months  after 
publication  of  the  final  rule.  The 
proposed  rule  would  have  required  the 
implementation  of  SOP's  within  90 
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days.  To  focilitate  the  development  of 
SOP'S  and  to  provide  raoxiinuin 
flexibility,  the  Agency  will  not  prescribe 
any  specific  fbrraal  or  content  but  will 
provide  guidelines  to  assist  inspected 
establishments  in  developing  written 
SOP'S.  There  will  not  be  any  FSIS 
approval  of  the  written  documents. 
With  the  exception  of  the 
implementation  schedule,  the 
requirements  for  SOP's  in  the  final  rule 
are  the  same  as  those  in  the  proposed 
rule. 

b.  Review  of  Prelinrihary  Cost 
Estimates.  The  preliminary  cost  analysis 
identified  separate  costs  for  SOP  plan 
development  and  SOP  recordkeeping 
where  recordkeeping  was  deBned  as 
observing  or  verifying  procedures, 
recording  findings,  reviewing  records 
and  maintaining  Gles.  FSIS  assumed 
that  the  Sanitation  SOP's  would  be 
developed  by  a  quality  control  manager 
at  a  cost  of  $25.60  per  hour.  FSIS 
estimated  that  it  would  cost  an  average 
of  S128,  $256  and  $840  for  low,  medium 


and  high  volume  establishments  to 
develop  Sanitation  SOP's. 

The  preliminary  cost  analysis 
assumed  that  Sanitation  SOP's 
observation  and  recording  for  low, 
medium  and  high  volume 
establishments  would  lake  15. 25  and  45 
minutes  per  day  by  an  employee  earning 
$12.87  per  hour  and  that  supervisory 
review  of  records  would  take  5,  10.  and 
20  minutes  by  an  employee  earning 
$18.13  per  hour.  In  developing  these 
time  estimates  for  recording  and 
reviewing  records,  FSIS  recognized  that 
the  time  required  would  be  influenced 
by  a  number  of  factors  including  the 
physical  size  of  the  establishment,  the 
volume  of  production,  the  type  of 
production  practices  and  the  number  of 
production  lines.  The  estimates  are 
based  on  program  judgement  of  the  time 
required  to  conduct  two  sets  of 
sanitation  observations  per  day.  one  for 
preoperational  sanitation  procedures 
and  one  for  operational  sanitation. 


Using  the  above  inputs,  the  annual 
costs  for  recording  and  reviewing 
Sanitation  SOP's  records  for  low, 
medium  and  high  volume 
establishments  would  be  approximslelj 
$1,230.  $2,180  and  $4,080.  respectively, 
based  on  a  260-day.  2,080  hour  work 
year.  These  costs  were  adjusted  upward 
to  approximately  $1,242,  $2,204  and 
$4,104  to  account  for  the  cost  of 
maintaining  records. 

The  preliminary  analysis  also 
included  training  costs  of  $62.  $155  and 
$372  for  low.  medium  and  high  volume 
establishments.  Instructing  an  employee 
in  verification  and  recording  procedures 
was  assumed  to  take  2.  5  and  12  hours, 
respectively  involving  both  a  QC 
technician  ($18.13  per  hour]  and  a 
production  worker  ($12.87  per  hour). 
Total  training  cost  was,  therefore.  $31 
per  hour.  Total  per  establishment 
Sanitation  SOP's  costs,  as  estimated  in 
the  preliminary  analysis,  are 
summarized  in  Table  9. 


Table  9.— StJMMAHv  of  Sanitation  SOP  Costs  Per  EsTABusHMOfr 

(Oolws) 


EstataWmaM  catagdiy 

Plandevet- 
opmanloasl 

keeping  cost 

Training 
cost 

Total 
Hret 

Racuning 

annud 

cost 

■ox 

128 
2S6 
640 

1.242 
2.204 
4.104 

62 
156 
372 

1.432 
2.615 
5.116 

Madan 

1^42 

High ;j;; 

2,204 
4.104 

Using  the  per  establishment  costs 
from  Table  9,  total  aggregate  costs  were 
calculated  for  all  inspected 
establishments  as  shown  in  Table  10. 
Establishments  with  an  existing  written 
sanitation  program  were  assumed  to 
have  only  50  percent  of  the  plan 
development  costs  because  these 
establishments  would  have  to  modify  an 
existing  plan  rather  than  stort  from  the 
beginning.  Establishments  with  existing 
sanitation  plans  include  the  287 
establishments  with  TQC  programs  and 
46  slaughter  establishments  with  PQC 
sanitation  programs.  It  was  also 
assumed  that  these  333  eslabli-shments 
would  not  require  training  to  implement 
a  sanitation  SOP. 

TAHi  10.— Costs  of  Sanitation 
SOP'S 

IDcHars  in  thousands) 


Table  io.— Costs  of  Sanitation 
SOPa-Continued 

(Doiars  in  Uiouaanct^ 


category 

No.  01 
eatab- 
fah- 
manl* 

First 
year 
coats  , 

Hacur- 

Low  ...._ _ 

2^34 

3.185 

2.775 

SuMolal 

6,186 
2,893 

15,540 

13.098 

Slate  -_      .... 

4.143 

3.593 

Total 

9.079 

19.683 

16,691 

Establishmem 
categofy 

No.  ot 
estab- 
lish- 
ments 

First 
yMr 
costs 

Recur- 
ring 
costs 

High 

Medkjm _... 

849 
3.103 

S4.276 
8.079 

S3.484 
6,839 

^Me:  For  pralminaiy  RIA,  ai  State  astab- 
tstments  ware  assumed  to  be  kw  vokme  es- 
tablishments. 

c.  Cx>mments  on  Preliminary  RIA. 
Comments  on  proposed  requirements 
for  sanitation  Standard  Operating 
Procedures  (Sanitation  SOP's)  focused 
on  the  cost  of  recordkeeping.  In  the 
preliminary  cost  aiulysis.  recordkeeping 
included  observation  (i.e..  verifying  the 
procedures),  recording  findings, 
supervisory  review  of  records  and 
maintenance  of  files.  One  commenter 
stated  that  the  cost  of  recordkeeping  for 


their  company  would  be  apprtiximately 
$10,000  annually. 

A  state  inspected  establishment, 
currently  participating  as  a  pilot 
establishment  for  HACXP/sanitalion 
plans  in  their  state  program,  indicated 
that  they  spend  several  hours  each  week 
verifying  procedures  and  have  weekly 
costs  of  at  least  SSO  to  keep  the 
paperwork  for  their  sanitation  plan 
current.  Their  annual  cost  for  keeping 
paperwork  current  would,  therefore,  be 
at  least  $2,600.  This  stale  establishment 
also  stated  that  they  had  used  an 
estimated  $3,000  to  $4,000  designing  an 
SOP  and  that  was  with  the  aiisistancs  of 
two  universities,  several  suppliers  and 
their  state  inspection  program.  It  took 
nine  months  to  put  the  plan  together. 

Conmients  at  public  hearings  indicate 
that  there  is  a  lot  of  uncertainty  as  to 
what  FSIS  expects  in  Sanitation  SOP's. 
AI  one  of  the  public  hearings  the  owner 
of  a  "small"  establishment  stressed  the 
importance  of  guidance  and  training 
with  respect  to  what  is  expected  in 
terms  of  recordkeeping. 

d.  Response  to  Comments. 
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The  Agency  recognizes  that  the  costs 
reported  by  the  stale  establishment 
participating  in  a  pilot  program  are 
substantially  higher  than  the  costs  used 
in  the  preliminary  analysis.  The 
reported  development  time  of  nine 
months  is  also  longer  than  the  allowed 
implementation  period.  FSIS  believes 
that  the  reported  pilot  project  involving 
two  universities,  several  suppliers  and  a 
state  program  has  far  exceeded  the 
expectations  of  the  rule.  The  same  is 
true  for  the  comment  suggesting 
recordkeeping  costs  of  $10,000  oer  year. 

FSIS  has  now  developed  model 
Sanitation  SOP's  and  a  guideline  for 
developing  Sanitation  SOP's.  These 
documents  should  clarify  FSIS 
expectations.  FSIS  believes  that  these 
documents  are  consistent  with  the  cost 
estimates  used  in  the  preliminary 
analysis. 

There  is  some  reason  to  believe  that 
the  estimated  cost  for  Sanitation  SOP's 
in  the  preliminary  analysis  is 
conservative,  that  is,  a  possible 
overstatement  of  costs.  Whether  the 
costs  associated  with  Sanitation  SOP's 
are  totally  new  or  just  how  they  may  be 
modified  over  time  can  only  be 
determined  in  individual  establishment 
situations.  For  example,  task 
verification  and  recordkeeping  are  costs 
that  can  be  reduced  through  efficient 
management  and  allocation  of  resources 
and  should  decrease  with  experience.  In 
many  cases  the  tasks  can  be  integrated 
with  current  duties. 

For  many  establishments,  the  cost  of 
Sanitation  SOP's  should  be  offset  by 
changes  in  the  approach  to  sanitation. 
Under  current  procedures,  slaughter 
operations  can  not  begin  until 
inspection  personnel  have  given  their 
approval.  Under  the  new  procedures  all 
establishments  will  be  able  to 
commence  daily  operations  without 
USDA  approval  upon  successful 
completion  of  the  preoperational 
portion  of  their  Sanitation  SOP.  When 
operational  sanitation  problems  are 
identified,  corrected  and  documented  as 
they  occur  by  the  establishment, 
establishment  officials  will  spend  less 
time  interacting  with  inspectors  or 
responding  to  inspection  findings.  For 
example,  federally  inspected 
estabushments  currently  provide 
written  responses  to  approximately 
700,000  to  800.000  Processing 
Deficiency  Records  (PDRs)  per  year. 
Over  70  percent  of  these  PDRs  are  for 
sanitation  deficiencies. 

Finally,  while  FSIS  recognizes  that 
keeping  sanitation  records  will  be  a  new 
task.  FSIS  does  not  necessarily  view  the 
time  spent  verifying  sanitation 
procedures  as  a  new  regulatory  cost 
FSIS  is  not  changing  any  sanitation 


requirements.  It  is  also  true  that  FSIS 
has  had  an  ongoing  problem  getting  all 
establishments  to  comply  with  existing 
sanitation  requirements.  It  can, 
therefore,  be  argued  that  some 
establishments  have  not  conducted  the 
necessary  verification  to  assure 
compliance  with  existing  regulations  or 
have  used  FSIS  employees  to  conduct 
sanitation  verification. 

e.  Final  Cost  Estimates.  After 
considering  the  comments.  FSIS  does 
not  see  a  need  to  adjust  the  cost 
estimates  shown  in  Tables  9  and  10.  The 
final  aggregate  cost  estimates  for  SOP's 
are  those  shown  in  Table  10.  The  costs 
in  Table  10  assume  that  the  requirement 
for  SOP's  does  not  lead  to  new 
compliance  costs  associated  virith  new 
regulatory  obligations  apart  from 
paperwork  and  recordkeeping.  The 
analysis  assumes  that  satisfactory 
sanitation  is  achieved  one  way  or 
another  under  current  procedures  and 
that  the  changes  that  will  occur  with 
SOP's  have  more  to  do  with  issues  of 
responsibility  and  efficient  use  of 
inspection  resources.  It  follows  that,  for 
the  most  part,  this  provision  of  the  rule 
will  have  no  direct  effect  on  the  rate, 
extent  or  severity  of  pathogenic 
contamination,  and  thus  will  also  have 
no  effect  on  the  rate,  extent,  or  severity 
of  foodbome  illness.  This  is  not  saying 
there  will  be  no  change  in  establishment 
or  employee  conduct.  In  fact.  FSIS 
expects  to  see  more  sanitation  activities 
conducted  at  the  firm's  initiative  rather 
than  following  inspection  findings. 

2.  Costs  of  Meeting  Pathogen  Reduction 
and  Microbial  Sampling  Requirements 

a.  Summary  of  Requirements.  The 
final  rule  implementing  HACCP-based 
programs  establishes  pathogen 
reduction  performance  standards  for 
Salmonella.  The  rule  both  establishes 
the  standards  and  defines  the 
procedures  the  Agency  will  use  to 
measure  and  assure  compliance  with 
the  standards.  The  rule  does  not  specify 
a  minimum  testing  requirement  for 
Salmonella.  The  pathogen  reduction 
performance  standards  apply  to  an 
estimated  5,522  inspected 
establishments,  2.662  establishments 
that  slaughter  cattle,  hogs,  chicken  or 
turkeys  and  another  2.840 
establishments  that  do  not  slaughter,  but 
produce  raw  ground  product  from  t)eef. 
pork,  chicken  or  turkey.  If  an 
establishment  slaughters  two  species, 
e.g.  cattle  and  hogs,  the  establishment 
would  be  subject  to  the  standards  for 
both  cattle  and  hogs.  The  Agency's 
testing  program  would,  however,  be 
directed  at  the  predominant  species.  If 
en  establishment  both  slaughters  and 
processes  a  raw  ground  product  from 


that  same  species,  the  Agency  will  last 
the  ground  product.  If  an  establishment 
produces  more  than  one  variety  of 
ground  product,  the  Agency  intends  to 
sample  each. 

"Tne  proposed  rule  included  the  same 
standards  but  contained  a  different 
approach  for  enforcement.  The 
proposed  rule  included  the  requirement 
that  each  of  the  5,522  affected 
establishments  would  collect  and 
analyze  one  sample  for  each  species  or 
variety  of  raw  ground  product  for 
Salmonella  on  a  daily  basis.  The 
establishments  would  maintain  records 
from  these  tests  that  would  be  reviewed 
by  inspection  program  personnel  to 
determine  compliance.  The  proposed 
rule  did  not  include  a  discussion  of  how 
the  Agency  would  use  the  test  results  in 
a  proffam.for  regulatory  enforcement. 
Under  the  proposal,  the  results  from 
each  establishment's  Salmonella  testing 
program  were  also  to  be  used  as  a 
measure  of  process  control.  This  final 
rule  requires  that  all  2,682  slaughter 
establishments  implement  sampling 
programs  using  generic  E.  coli  as  a 
measure  of  process  control  for  slaughter 
and  sanitary  dressing  procedures. 

b.  Review  of  Preliminary  Cost 
Estimates.  As  discussed  earlier  under 
methodology,  the  preliminary  RIA  did 
not  attempt  to  analyze  the  overall 
impact  of  complying  virith  the  new 
pathogen  reduction  standards.  The 
preliminary  RIA  did  include  a  detailed 
analysis  of  the  costs  associated  with  the 
requirement  that  slaughter  and  raw 
ground  processing  estabUshraents 
collect  and  analyze  samples  for 
Salmonella  on  a  daily  tjasis.  The 
laboratory  analysis  required  only  a 
positive-negative  finding,  i.e.,  the 
proposed  rule  did  not  require  the 
analysis  necessary  to  determine  the 
number  of  bacteria  present  in  the 
sample.  The  cost  of  meeting  the 
proposed  requirement  would  vary 
depending  on  whether  or  not  the 
establishment  bad  an  inhouse 
laboratory.  It  was  assumed  that 
approximately  20  percent  of  samples 
would  be  collected  in  establishments 
with  in-house  laboratories.  For  an 
establishment  without  a  laboratory  the 
total  cost  for  each  sample  was  estimated 
as  shown  in  Table  11. 

Table  11.— Cost  of  a  Salmonella 
Sample  Analysis  for  Estabush- 
ments Wrm  No  In-House  Labora- 
tory 

(Oolare) 


Component 


Avafage  Private  Laboratory  Coat 
St)ipping — 


Cosi 


22.60 
7.00 
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Table  ii.— Co^t  of  a  SALMOf«UA 
Sample  Analysis  for  Establish- 
ments With  No  Ih-Hoose  LASonA- 
TORY— Continued 

(Oolara) 


laboratory  were  estimated  for  the 
preliminary  RIA  as  shown  in  Table  12. 

Table  12.— Cost  of  a  Salmonbj-a 
Sample  Analysis  For  Establish- 
ments WITH  An  In-House  Labora- 
tory 

[Dolars] 


The  establishment  without  an  in- 
house  laboratory  would  also  be  required 
to  train  an  individual  to  perform  aseptic 
sampling.  The  cost  components  for  a 
Salmonella  test  at  an  in-housa 


Component 

Cost 

Latwraloy  Supplies  ...._ 

5.90 

CotecUng  and  Prepahng  Sample 

Laboralo«y   Analysis   (0.5   houra  at 
Siai3  per  hour)  

5.28 
907 

ToW 

20.25 

Since  the  requirements  in  the  final 
rule  have  changed  substantially,  this 
section  will  present  only  a  brief 
summary  of  what  was  a  relatively 
complex  analysis  to  estimate  the  total 
industry  sampling  costs  associated  with 
the  proposed  requirements.  The  costs 
associated  with  the  proposed 
Salmonella  testing  requirement  are 
summarized  in  Tables  13  and  14.  Table 
13  shows  the  different  cost  components. 


Table  13.— Componbit  Costs  for  Microbial  Sampling  as  Proposed 

[S  Thousands] 


EaWbiishment  catagny 

TmWngtor 
awipttig 

opfnont 

Samptecot- 

ItcUonand 

analysis 

Rocording 

•nd  review 

time 

Hioh  ..              ._      

10 
614 
604 

508 

1.473 
9SS 

5.287 
20.565 
18.824 

MM*™                                                                        

Inw 

606 

Sul*H«l 

1.128 

2.938 

44/446 

State  

996 

1.588 

21.150 

Total       

2.126 

4.527 

66.597 

2.423 

Table  14.— Aqqregate  Costs  of  Microbial  Sampung  as  Proposed 

PTInusand^ 


EstaUahmanl  categoiy 


High 

Madum  . 
Low 


Jrt^mxal . 


stale  . 


Total. 


Note:  A«  st«e  eslatitstnwnis 


Number  of  raw 
product  opar- 


793 
2.301 
1.498 


4.592 


2.481 


7.073 


FMyaar 
ooals 


6.027 
23.429 
20.792 


50248 


24,424 


74.872 


were  aaauned  to  be  low  vokjma  producers.  Columns  may  not  add  to  totals  due  to  nxmdkig. 


Racunkig 


5,509 
21.443 
19.230 


48.181 


21,838 


68,020 


Table  14  simunahzes  the  Erst  year 
and  annual  recurring  costs.  Training 
and  sampling  plan  development  costs 
are  one-time  fxret  year  costs.  Sample 
analysis  and  recording  costs  are  both 
recurring  aiuiual  costs.  The  following 
notations  help  characterize  the 
estimated  costs  from  the  preliminary 
analysis: 

•  Training  and  plan  development 
costs  wore  based  on  a  total  of  7,073  raw 
product  operations.  This  total  is  based 
on  a  count  of  meat  slaughter,  poultry 
slaughter  and  raw  ground  processing 
operations.  Sample  collection  and 
analysis  and  recording  and  record 


review  costs  were  based  on  a  count  of 
8,329  spedes-specific  operations,  i.e., 
the  total  of  beef  slaughter,  pork 
slaughter,  raw  ground  processing,  etc. 
Thus,  an  establishment  with  beef 
slaughter,  pork  slaughter  and  raw 
ground  processing  would  count  as  two 
operations  for  training  and  plan 
development,  but  three  operations  for 
sampling  and  recordkeeping. 

•  The  proposed  requirement  of  one 
sample  per  day  per  species  resulted  in 
low  volume  federal  establishments  and 
state  establishments  accounting  for  over 
60  percent  of  the  estimated  first  year 
costs  ISee  Table  14).     ' 


•  The  analysis  underestimated  costs 
in  that  with  existing  data  it  was 
necessary  to  assume  that  the  3,029 
establishments  with  raw  ground  product 
operations  produced  only  one  product. 
The  proposal  would  have  required  2 
samples  per  day  if  an  establishment 
produced  both  raw  ground  beef  and  raw 
ground  pork  on  a  daily  basis. 

•  The  analysis  overestimated  costs  in 
that  it  counted  operations  for  minor 
species  or  kind  ( e.g.  sheep  and  goats). 
The  proposal  did  not  cover  sheep,  goats, 
equine,  ducks,  geese,  etc. 

•  The  analysis  overestimated  costs  in 
that  it  assumed  that  every  establishment 
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with  multiple  operations  was  ruiming 
each  operation  every  day  (260  days  per 
year). 

•  Each  ofthe  7,073  operations  would 
require  a  sampling  plan — 25  hours  for  a 
QC  manager  at  $25.60  per  hour  for  a 
total  of  $640  per  plan.  At  $640  per  plan. 
7.073  plans  totaled  $4.53  million  as 
shown  in  Table  13. 

•  The  analysis  assumed  that  5,275 
(approximately  75  percent)  ofthe  7.073 
operations  would  have  to  train  an 
individual  to  perform  aseptic  sampling. 
The  total  of  5,275  includes  all  1 ,498  low 
volume  raw  operations,  1,275  (55.4%)  of 
the  2.301  medium  volume  raw 
operations.  25  (3.2%)  ofthe  793  high 
volume  operations  and  2.477  (99.8%)  of 
the  State  inspected  raw  product 
operations.  Training  was  estimated  at 

.  $403  per  operation — 8  hours  with  a 
trainer  at  $37.50  per  hour  and  a  trainee 
at  $12.87  per  hour.  Training  for  5,275 
operations  at  $403  per  operation  would 
cost  $2.13  million  as  shown  in  Table  13., 

•  Recording  and  review  time  was 
estimated  at  5  minutes  per  day  for  each 
ofthe  8,329  species-spedfic  operations. 
Five  minutes  per  day  equals 
approximately  21.7  hours  per  year  or  an 
average  of  approximately  $291  per  year 
per  operation  based  on  wages  of  $18.13 
and  $12.87  per  year  (average  of  $13.43). 
The  total  is  $2.42  million  as  shown  in 
Table  13.  Since  the  requirement  was  one 
sample  per  day  per  species,  the  cost 
estimates  could  also  be  viewed  as  5 
minutes  per  sample. 

c  Comments  on  the  Preliminary  RIA. 
Similar  to  the  preliminary  analysis,  the 
public  comments  focused  on  the  cost  of 
required  Salmonella  sampling  and  did 
not  address  the  overall  impact  of 
meeting  the  proposed  pathogen 
reduction  performance  standards  for 
Salmonella.  The  proposed  regulation 
would  have  required  daily  sampling  for 
each  species  or  kind  slaughtered  and 
each  type  (meat  or  poultry)  of  raw 
ground  product  per  establishment  per 
day.  Comments  from  individual 
establishments  indicated  that  some 
small  establishments  could  be  required 
to  take  5  or  more  samples  per  day.  A 
"small"  establishment  currently 
slaughtering  three  different  species 
(beef,  swine  and  lamb)  and  prtxiucing 
multiple  raw  ground  products  estimated 
they  would  need  approximately  2.200 
samples  per  year  at  a  cost  of 
approximately  $77,000  per  year.  That  is 
over  eight  per  day  based  on  a  260  day 
work  year.  A  "small"  ground  meat 
processing  establishment  estimated  they 
would  need  over  500  samples  from 
approximately  350,000  pounds  of 
annual  production. 

Several  comments  &om  "small" 
establishments  pointed  out  that  the 


proposed  sampling  program  placed  a 
disproportionate  burden  on  small 
establishments  from  two  perspectives. 
Firat.  "small"  establishments  have  less 
production  over  which  to  spread  the 
cost  of  sampling.  Second,  smaller 
establishments  tend  to  be  the  ones  that 
slaughter  more  species  or  kind  and 
produce  more  varieties  of  raw  ground 
product.  Other  comments  pointed  out 
that  the  proposed  Salmonella  testing 
would  not  provide  a  good  procediu«  to 
validate  process  control. 

There  were  also  comments  that 
referred  to  the  cost  of  the  product  that 
is  lost  or  damaged  during  sample 
collection.  A  turkey  processor  noted 
that  the  value  of  a  40  pound  torn  is    - 
$63.60  at  wholesale  price.  The  same 
comment  pointed  out  that  shipping 
costs  could  be  very  high,  especially  if 
next  day  service  is  required. 

Several  comments  noted  that  the  IPSE 
study  estimated  costs  for 
microbiological  testing  that  were  far 
higher  than  the  cost  estimates  provided 
by  FSIS.  Another  commenter  noted  that 
microbiological  testing  is  being 
proposed  to  correct  a  deficiency  of  an 
inspection  system  that  is  currently 
unable  to  detect  microbial 
contamination  of  meat.  If  mandatory 
inspection  is  a  federally  funded 
program,  why  not  the  "correction"  of 
the  system? 

Most  ofthe  comments  referred  to  the 
cost  of  the  proposed  requirement  and 
were  not  comments  on  the  methodology 
used  to  determine  costs  in  the 
preliminary  analysis.  One  comment  that 
did  address  the  cost  methodology  had 
calculated  the  cost  of  a  Salmonella  test 
at  $38.00  to  $44.50  per  test  where  FSIS 
used  a  cost  of  approximately  $33.00  to 
$34.00.  There  was  some  confiision 
concerning  the  proposed  requirements. 
Some  comments  indicated  the 
establishments  believed  that  they  would 
have  to  test  every  product  line.  Other 
comments  based  estimates  on  a  far 
costlier  test  for  Salmonella  indicating 
they  assumed  the  test  would  require 
information  concerning  the  number  of 
bacteria  present,  not  just  a  positive- 
negative  result. 

There  were  also  comments  that 
suggested  that  FSIS  has  overestimated 
the  cost  of  microbial  sampling  Ifccause, 
as  the  amount  of  laboratory  analysis 
increases,  the  cost  per  sample  will 
probably  decrease.  Other  commenters 
pointed  out  tliat  demand  will  lead  to 
simpler  and  less  costly  new  methods 
development. 

d.  Response  to  Comments.  The 
changes  in  the  final  rule  eliminate  the 
issues  raised  by  most  of  the  comments. 
The  comments  concerning  the  burden 
on  "small"  establishments  made  a 


convincing  argument  that  "small" 
establishments  could  not  afford  to 
implement  the  microbial  sampling 
program  as  proposed.  The  final  rule 
does  not  include  a  minimum  testing 
requirement  for  Salmonella.  Each 
individual  establishment  can  conduct 
the  level  of  testing  they  deem  necessary 
to  provide  assurance  that  they  are 
meeting  the  pathogen  reduction 
performance  standards  for  Salmonella. 

The  Agency  agrees  with  public 
comments  and  conclusions  reached  at 
technical  conferences  that  the  proposed 
Salmonella  testing  would  not  have 
provided  a  good  measure  of  process 
control.  The  final  rule  requires  that  all 
slaughter  establishments  implement 
testing  programs  using  generic  E.  coli  to 
validate  control  of  slaughter  aiul 
sanitary  dressing  procedures.  After 
reviewing  all  public  comments  and 
other  materials  made  available  during 
the  comment  period,  FSIS  concluded 
that  using  generic  E.  coli  is  more 
practical.  Generic  E.  coli  is  generally 
present  in  the  feces  of  mammals  and 
birds  and  is,  therefore,  an  excellent 
indicator  of  fecal  contamination.  It  has 
a  higher  fiequency  than  Salmonella  and 
can  be  tested  and  quantified  relatively 
,  less  expensively  and,  therefore, 
provides  a  more  efficient  measure  of 
control  of  slaughter  and  sanitary 
dressing  procedures.  Testing  for  generic 
E.  coli  is  also  easier  for  in-house 
establishment  laboratories. 

By  basing  E.  coli  sampling  programs 
on  production  volume,  the  Agency  is 
responding  to  small  establishment 
concerns  over  equity  of  the  regulatory 
burden.  In  addition,  establishments 
with  very  low  production  will  be 
required  to  conduct  sampling  for  only  a 
limited  time  period  each  year.  Sampling 
will  only  be  required  for  slaughter 
establishments.  Establishments 
slaughtering  more  than  one  kind  of 
poultry  or  species  of  livestock  will  be 
required  to  sample  only  the  kind  or 
species  representing  the  most 
production.  There  wil  I  also  be 
provisions  for  decreasing  the  number  of 
samples  after  implementation  of  HAOCP 
plans  and  provisions  for  using 
alternative  generic  £.  coli  sampling 
programs  in  cases  where  the 
establishment  can  present  data 
demonstrating  control  of  slaughter  and 
sanitary  dressing  procedures. 

The  comments  referring  to  the  value 
of  lost  product  identified  a  cost  that  was 
not  addressed  in  the  preliminary 
analysis.  Such  costs  will  not  be  a  factor 
for  the  final  rule  because  beef  and  pork 
samples  collected  by  FSIS  will  use  the 
wet  sponge  swab  technique  and  poultry 
samples  will  be  collected  using  a  whole 
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bird  rinse.  In  both  cases,  oo  pnxluct  will 
be  damaged  or  lost. 

With  respect  to  comments  referring  to 
high  microbial  sampling  costs  identiRed 
by  the  IPSE  study.  FSIS  notes  that  the 
Agency's  preliminary  cost  estimates 
were  based  on  the  proposed  regulatory 
requirement  of  one  test  per  species 
(caicais  or  raw  ground  product)  per  day 
for  Salmonella.  The  IPSE  study  based 
their  par  establishment  costs  on  a 
micrcftiiological  testing  prognm 
currently  being  used  in  a  basf  slaughter 
establishment.  The  cost  estimates 
generated  by  the  IFSE  study  were  net 
related  to  the  testing  program  outlined 
in  the  proposed  rule. 

The  comments  were  correct  that  FSIS 
baaed  the  preliminary  cost  analysis  on 
existing  laooratary  mislhixls  and  on 

Table  15.— Estasushments 


current  laboratory  coat  estimates.  The 
comments  suggesting  less  expensive 
methods  are  only  speculative.  There  is 
no  way  to  estimate  potential  new 
methods.  While  there  is  no  way  to 
predict  the  effioct  of  increased  demand 
on  costs,  it  seems  reasonable  to  expect 
that,  in  the  long  run,  laboratory  analysis 
costs  per  sample  will  go  down  as  more 
firms  implement  microbial  sampling 
programs.  FSIS  notes  that  short  run 
costs  could  actually  increase  as  demand 
goes  up  fiuter  than  the  supply  of 
laboratory  capability.  In  the  long  run, 
however,  establishments  should  benefit 
from  quantity  discounts  and  lower  fixed 
costs  per  sample  as  the  total  number  of 
analyses  increases. 

e.  Pinal  Cost  Estimates.  The  final  rule 
requires  that  all  estabiishmenU 


slaughtering  cattle,  hogs,  chickens  or 
turkeys  or  producing  a  raw  ground 
product  from  these  species  or  kind  meet 
a  new  pathogen  reduction  performance 
standard  for  Salmonella.  This 
requirement  applies  to  an  astimalad 
S,S22  esublishments  as  shown  in  Table 
IS.  Because  the  standard  has  been 
established  using  the  baseline  studies 
that  estimate  a  national  prevalence  by 
carcass,  the  Agency  does  not  have  an 
estimate  for  the  number  of 
establishments  that  are  currently 
meeting  the  standard.  The  baseline 
studies  do  not  provide  data  on  how 
pathogen  levels  vary  between 
establishments  and  include  data  from 
only  the  larger  establishments  that 


repiesent  most  of  the  production. 

Affected  by  the  Patmoqen  Reduction  Pebfohmance  Standaho 
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This  analysis  of  bow  the  Salmonella 
standards  will  impact  the  S.522 
establishments  will,  by  necessity,  be 
primarily  a  qualitative  discussion.  Tlie 
analysis  will,  however,  develop  two 
scenarios  that  can  be  used  to  |»saent  a 
range  of  potential  impacts. 

Since  the  focus  of  this  rale  is  abont 
reducing  pathogens  in  or  on  raw  meat 
and  poultry  products,  it  is  antidpaled 
that  the  potential  costs  are  greatest  for 
those  slaughter  establishments  that  are 
currently  not  meeting  the  new  pathogen 
reduction  performance  standards.  For 
slaughter  establishments,  the  potential 
costs  take  one  of  two  forms. 

First,  even  though  the  rule  does  not 
require  establishments  to  test  for 
Salmonella,  the  Agency  recognizes  that 
some  establishments  may  conduct  their 
own  Salmonella  testing  programs  to 
avoid  failing  a  series  of  tests  conducted 
by  the  Agency.  Thus,  it  can  be  argued 
that  the  Agency's  intent  to  implement 
establishment  specific  testing  for 
Salmonella  is  indirectly  requiring  the 
industry  to  routinely  monitor  their 
Salmonella  levels  to  assure  they  wilfbe 
in  compliance. 

"Hie  manner  in  which  FSIS  will 
implement  its  Salmonella  testing 
program  should  help  keep 
establishment  costs  down.  During  the 
first  phase,  referred  to  as  pn- 
implementation  testing.  FSIS  will  test 
product  from  each  slaughter  or  raw 


ground  operation  and  share  those 
results  virith  the  establishment.  Thus, 
befiHe  FSIS  begins  the  actual 
enforcement  of  the  Salmonella 
performance  standards,  the  Agency  «»U1 
provide  each  establishment  with  a 
status  report  on  Salmonella  incidence. 
This  pre-implementation  testing  will 
precede  HACCP  implementation,  which 
occurs  from  18  to  42  months  after 
publication  of  the  final  rule.  The  pre- 
implementation  results  will  assist  the 
establialHnenta  in  preparing  for 
implementation  of  HACCP  and  the 
pathogen  reduction  performance 
standards.  Establishments  with  low 
incidence  of  Salmonella  will  have  soma 
level  of  assurance  that  they  are  already 
meeting  the  new  Salmonella  standards. 

The  second  type  of  potential  cost 
relates  to  the  question  of  whether  firms 
will  have  to  make  permanent  changes  in 
their  procassing  or  production  practices 
in  order  to  comply  with  the  pathogen 
reductiolKperformance  standards  for 
Salmonella.  Reducing  pathogens  for 
slaughter  establishments  involves  either 
modifying  the  Incoming  animals  or 
birds,  improving  the  dressing 
procedures  so  as  to  reduce 
contamination  during  procedures  such 
as  hide  removal  and  evisceration,  ot 
using  interventions  such  as 
antimicrobial  treatments  to  kill  or 
remove  the  pathogeru  follo%ving 
contamination.  For  many  .,  ,..    ,„■„. 


establishments,  the  prtKass  of 
implementing  HACCT  programs  may,  by 
itself,  improve  the  dressing  procedures 
sufficiently  to  meet  the  new  standard. 
Other  establishments  may  have  to 
choose  between  slowing  production 
lines,  modifying  some  attribute  of  their 
incoming  live  animals  or  birds,  or 
adding  post-dressing  interventions  such 
as  the  new  stesm  vacuum  procesa  or 
antimicrobial  rinses. 

This  analysis  will  examine  the  two 
types  of  costs  (or  the  three  industry    - 
segments  of  poultry  slaughter,  meat 
slaughter  and  raw  ground  processing. 
The  analysis  develops  two  cost 
scenarioe  to  estimate  the  impact  of  the 
new  pathogen  reduction  standards  for 
Salmonella.  As  discussed  earlier,  the 
Agency  does  not  have  an  estimate  for 
the  number  of  establishments  that  are 
currently  meeting  the  standards. 

The  two  cost  scenarios  are  based  oo 
throe  general  premises.  The  first 
premise  is  that  a  certain  portion  of  large 
establishments  will  take  whatever 
action  is  necessary  to  provide  assurance 
that  they  are  meeting  all  regulatory 
requirements.  The  second  premise  ia 
that  the  establishments  that  are  typically 
having  problems  controlling  operations 
today  will  also  have  problems  meeting 
the  Salmonella  stancurds.  The  low  txiat 
scenario  is  based  on  these  first  two 
premises.  FSIS  has  historically  found 
serious  control  problems  iu  tma  5  to  10 
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percent  of  establishments.  The  recent 
1,000  establishment  review  found 
serious  control  problems  in  8.9  percent 
of  358  randomly  selected 
establishments.  The  1993  review  of 
establishments  with  the  New  Turkey 
Inspection  System  found  3  of  26 
establishments  with  problems  with 
product  ready  for  shipment.  A  1991- 
1992  survey  of  poultry  reprocessing 
found  that  while  only  2  percent  of 
poultry  is  reprocessed  off-line,  from  5  to 
10  percent  of  the  establishments  had 
very  high  reprocessing  rates. 

llie  Ugh  cost  scenario  is  based  on  a 
third  premise  that  (1)  approximately 
half  of  the  affected  establishments  are 
currently  not  meeting  the  standards  and 
that  (2)  most  large  establishments  and 
the  majority  of  smaller  establishments 
will  take  some  action  to  assure 
compliance  with  the  Salmonella 
standards. 

As  shown  in  Table  15.  there  are  2.318 
cattle  or  swine  slaughter  establiahmenis 
that  must  meet  the  pathogen  reduction 
performance  standards  for  Salmonella. 
The  Agency  does  not  have  information 
that  would  indicate  that  Salmonella 
testing  is  routinely  conducted  by  a 
major  segment  of  the  beef  or  pork 
industry.  The  baseline  studies  have 
shown  a  one  percent  podtive  rate  for 
steers  and  heifers  and  a  2.7  percent 
positive  rate  for  cows  and  bulls.  In 
addition,  the  Agency  does  not  know 
how.  or  if.  beef  and  pork  establishments 
would  respond  to  the  Agency's 
Salmonella  testing  initiative.  Given  the 
relatively  low  levels  of  Salmonella, 
most  establishments  will  probably 
choose  to  depend  on  the  asauranoe 
provided  by  a  validated,  well 
functioning  HACCP  program. 

To  develop  a  low  cost  scenario,  the 
Agency  assumes  that  the  66  large 
establishments  would  initiate  daily 
testing  using  in-housa  laboratories 
($20.25  per  analysis— $347,490  per  year) 
and  that  half  of  the  376  small 
establishments  would  conduct  weekly 
testioig  at  outside  laboratories  ($33.35 
per  analysis— $326,030  per  year).  Under 
a  high  cost  scenario,  the  large 
establishments  would  conduct  8  tests 
per  day  ($2.78  million  per  year),  the 
small  establishments  would  all  conduct 
one  test  per  week  ($652,059  per  year) 
and  half  (938)  of  the  very  small 
establishments  would  conducta  test 
each  month  ($375,388  per  year).  The 
low  and  high  Salmonella  sampling  costs 
for  catUe  and  hog  slaughter  operations 
are  sununarized  in  Tables  16  and  17. 
respectively. 

Beyond  testing,  there  is  the  issue  of 
whether  the  required  actions  of 
developing  and  implementing  process 
control  procedures  will,  by  themselves. 


be  sufficient  to  meat  the  Salmonella 
standards  or  whether  changes  in 
processing  methods  will  also  be 
required.  FSIS  recognizes  that  beef  and 
pork  dressing  procedures  involve  a  lot 
of  manual  steps  and,  therefore,  it  is 
reasonable  to  assume  that  substantial 
pathogen  reduction  can  be 
aocomplished  through  training  and 
careful  monitoring  of  the  dressing 
procedures.  This  is  especially  true  for 
the  low  volume  establishments  that  do 
not  have  automated  lines  and  use  what 
is  known  as  the  "bed  kill"  dressing 
process. 

For  slaughter  establishments  that  do 
have  to  make  process  modifications,   . 
there  are  several  options  available.  First. 
FSIS  is  aware  of  establishments  that  are 
testing  live  animal  washing  systems. 
Second,  the  preliminary  analysis 
included  estimates  for  the  cost  of  using 
different  antimicrobial  treatments  for 
varying  sizes  of  cattie  or  hog  slaughter 
establishments.  The  lowest  cost  option 
was  a  hot  water  spray  system  with  no 
cabinet.  The  cost  for  that  system  was 
estimated  at  $.08  per  carcass  or 
approximately  $8.78  million  annually 
for  all  cattie  and  hog  establishments.  In 
contrast,  a  pre-evisceration  acid  spray 
system  with  both  a  pre-wash  spray 
cabinet  and  a  sanitizing  cabinet  was 
estimated  at  $.79  per  carcass  for  a  low 
volume  establishment.  A  TSP  system  for 
cattie  was  estimated  at  $.85  per  carcass 
for  a  low  volume  establishment. 

The  preliminary  analysis  noted  that 
23  establishments  were  already  using 
acetic  or  lactic  add  sprays  on  carcasses 
either  before  or  after  ovisoeraUon.  Other 
establishments  had  requested  approval 
for  citric  acid,  TSP,  or  hot  water. 

Third.  FSIS  has  now  approved  the 
new  steam  vacuum  systems  for  beet  and 
pork  operations.  The  installation  of  a 
steam  vacuum  system  is  estimated  at 
$10,000  per  establishment,  with 
expectations  that  increased  use  will 
result  in  lower  prices.  Annual  increased 
utility  costs  to  run  a  steam  vacuum 
system  are  estimated  at  $4,(X)0. 
Maintenance  cost  is  estimated  at  5 
percent  or  $500  per  year. 

For  a  low  cost  option,  it  is  assumed 
that  10  percent  of  the  large 
establishments  must  install  a  steam 
vacuum  system  to  meet  the  new 
tequireraenis  and  that  half  of  376  small 
establishments  must  use  a  hot  water 
rinse  at  $.08  per  carcass.  The  initial 
costs  for  the  steam  systems  would  be 
$70,000.  Annual  operating  costs  would 
be  $31,500.  Annual  operating  costs  for 
hot  water  rinses  on  half  the  small 
establishment  production  would  he 
$915,000. 

Under  a  high  cost  option,  it  is 
assumed  that  half  (33)  of  the  large 


establishments  would  have  to  install 
steam  systems  and  that  all  small  and 
very  small  establishments  would  use 
hot  water  rinses.  The  initial  cost  for 
steam  systems  would  be  $330,000. 
Annual  operating  costs  would  be 
$148,500.  Annual  costs  for  hot  water 
rinses  would  be  $2,075,387.  The  low 
and  high  process  modification  costs  for 
cattle  and  hog  slaughter  operations  are 
summarized  in  Tables  16  and  17, 
respectively. 

As  shown  in  Table  15,  there  are  an 
estimated  2.840  establishments  that 
produce  raw  ground  products  using 
ingredients  from  other  establishments. 
These  establishments  do  not  have  tite 
same  opptntunities  to  reduce 
Salmonella  levels  as  do  slaughter 
establishments.  They  can  control  growth 
by  avoiding  temperature  abuse  and  can 
limit  cross-contamination,  but  basically 
they  must  depend  on  the  Salmonella 
levels  of  their  incoming  product  in 
order  to  meet  the  performance 
standards.  These  estabUshments  may 
choose  to  test  incoming  product  in  onter 
to  eliminate  suppliers  whose  product  is 
fotmd  to  be  positive.  Larger 
establishments  that  are  important 
customere  of  other  suppliers  may 
choose  to  include  pathogen 
requirements  in  their  purchase 
specifications. 

For  a  low  cost  scenario,  this  analysis 
assumes  that  the  69  large  firms  would 
analyze  one  sample  per  day  using  in- 
house  laboratories  ($20.25  per  analysis) 
and  that  10  percent  (136)  of  the  small 
firms  would  test  one  sample  par  week 
using  an  outside  laboratory  ($33.35  per 
analysis).  Under  a  high  cost  scenario, 
this  analysis  assumes  that  half  (679)  of 
the  small  firms  would  test  one  sample 
per  week  and  that  the  large  firms  would 
double  their  sampling.  Under  each 
scenario,  it  is  assumed  that  the  large 
estabUshments  would  begin  testing  12 
months  after  publication  and  the  small 
estabUshments  24  months  after 
publication.  These  starting  dates 
correspond  with  the  end  of  the  Agency's 
pre-implementation  testing.  The  low 
and  high  Salmonella  sampling  costs  for 
raw  ground  processors  are  summarized 
in  Tables  16  and  17.  respectively. 

As  shown  in  Table  15,  there  are  364 
poultry  slaughter  operations  that  will  be 
required  to  meet  the  new  pathogen 
reduction  performance  standards  for 
Salmonella.  FSIS  believes  that  almost 
all  of  the  larger  establishments  in  the 
poultry  industry  currenUy  conduct 
routine  or  periodic  analyses  for 
Salmonella  and  will  use  their  ongoing 
testing  programs  to  (1)  establish  and 
validate  Uieir  HACCP  controls  to  assure 
tiiey  will  initially  comply  with  the  new 
pathogen  reduction  performance 
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standud,  and  (2)  periodically  verily 
C(»itinuing  compliance.  Tharefcre,  the 
costs  for  additional  Salmonella  testing 
in  the  poultry  industry  will  be  mininial. 

For  cattle  and  hog  operations,  this 
analysis  used  the  cost  of  antimicTobials 
from  the  preliminaiy  analysis  in 
estimating  passible  process 
modification  costs.  In  contnat,  far  the 
poul'jy  industry,  meeting  the  pathegan 
reduction  periasmaaca  standards  is 
clearly  not  analogous  to  meeting  the 
proposed  antimicrobial  requirement. 
The  pcsliminaiy  analysis  assumed  that 
00  percent  of  all  high  volume  poultry 
processors  and  70  percent  of  all  low  or 
medium  volume  procesaofs  already 
meet  that  proposed  requirement 

FSIS  rscognixss  that  many  pouhiy 
establishments  may  have  to  modify 
existinig  procaduies  to  meet  the  new 
standards  for  Salmonella.  Where  cattle 
and  hog  dressing  opentions  still 
include  many  "i«""«l  procedioes  that 
can  be  eoaily  controlled  by  improved 
training  and  monitoring,  die  poultry 
slaughter  industry  is  highly  automated, 
incnasing  d>e  probaUllty  that  process 


control  may  require  modifications  of 
equipment,  facilities,  or  incoming 
product.  However,  because  there  is 
extensive  vertical  integration  in  the 
poultry  industry,  many  firms  have  the 
added  option  of  controlling  Salmonella 
in  the  live  birds.  There  is  evidence  that 
controlling  Salmonella  in  feed  and 
controlling  rodents  in  poultry  houses 
can  have  a  substantial  impact  on  the 
level  of  Salmonella  in  birds  entaring  the 
slaughter  iadlity. 

In  the  lata  ISSO's.  FStS  tested  some 
alternative  processing  methods  at  an 
establishment  in  Puerto  Rico.  Two 
methods  included  a  counterflow  scaMar 
and  a  hoi  rinse  immediately  {allowing 
the  scald  tank.  At  the  time,  FSIS 
raoogniced  that  it  may  be  expensive  to 
retrofit  an  existing  estaUishmsnt  with  a 
counterflow  scalder  because  of  the 
physical  space  and  plumbing  required. 

Raoognizing  that  other  opuons  are 
availaUe,  this  analysis  develops 
potential  cost  estimates  bamd  on  the 
addition  of  TSP  rinses.  TSP  rinse 
systems  lor  the  poultry  industry  aie 
relatively  expensive.  It  is  currently 


estimated  that  a  TSP  installation  would 
cost  S40,(XX)  par  line  with  an  operating 
cost  of  $0,003  per  broiler  or  J0.014  per 
turkey. 

As  a  low  cost  option,  FSIS  assumes 
that  36  large  poultry  establishments  (27 
broiler  and  9  turkey  establishments)  will 
add  TSP  systems.  Average  broiler 
production  is  estimated  at  35  million 
and  average  turkey  production  at  6 
million.  Annual  average  operating  cost 
are,  therefore,  1105,000  for  a  chicken 
sisughtar  operation  and  $84,000  for  a 
turluy  slaughter  operation.  Each  large, 
poultry  esUbUshment  is  assumed  to 
have  2  lines.  Small  establishments  were 
assumed  to  avara^  1.5  lines. 

As  a  high  cost  option.  FSIS  assumes 
that  182  (100  large  and  82  small)  poultry 
establishments  will  have  to  add  TSP 
systems  to  meet  the  new  lequirements. 
Tile  182  establishments  include  136 
chicken  and  46  turkey  slaughter 
establishments.  The  total  low  cost 
scenario  for  poultry  slaughter  operations 
is  aumraariaed  in  Table  16.  The  high 
coat  scenario  is  summarized  in  Table  17. 


jABtE  16.— SALMONaiA  TESTINO  AND  PROCESS  MOCHFICATION  COSTS 
lUm  Coat  Scenwo— $000) 


Samping  by  Raw  Qmund  Proeassais 

PraaaaClianBaatoCaaiaandHaaSlaugMaf  Opanliena  . 


'*">"-»  <*''<S—**Poi^ttmjf*maimalloim 


T<M  . 


Vaarl 


Year  2 


86 

347 

4.676 


S.472 


Years 


668 


674 
3461 


5J63 


606 

947 

674 

3.SS1 


6,611 


Yaws* 


sse 

647 

674 

3.561 


S311 


Table  17.—  SAiMONaiA  Testinq  and  Process  Moomcation  Costs 

(Higti  Coat  Soanack>-$000| 


Mualry  aedor  ooel  calagofy 


Samfilna  by  nw  ground  procaasas :. -__ 

Precaaa  diangsa  to  caMa  and  hog  alautfaar  oparaiona  . 

Sampfcg  by  cadta  and  hog  alautfilar  opamliona 

Preeeas  Changaa  to  PotMiy  Stoitfasr  Opaialtoia  


Total 


Yawl 


$727 

404 

2.780 

12.966 


16.888 


Yaw  3 


$1,904 
1,063 

18,979 


26.763 


Yaw  4 


$1,904 
2,101 
3.807 

18.144 


26.966 


YawSt 


$1,904 
2,224 
3J07 

18.144 


26.079 


After  the  initial  implemenlatian  years, 
the  annual  cost  for  all  three  industry 
sectors  is  approximalely  $5.8  million  for 
the  low  cost  scenario.  Under  the  high 
cost  scenario,  the  total  recurring 
industry  cost  of  meeting  the  new 
performance  standards  is  $26.1  million 
per  year. 

The  high  snd  low  cost  scenarios  have 
addressed  the  potential  coats  of  process 
modification  when  establishments  find 
they  are  not  meeting  critical  limits  set 
to  assure  compliance  with  the  new 
pathogen  reduction  standards  for 
Salmonella.  While  the  scenarios  have 


addressed  permanent  proceas 
modifications,  it  is  also  reasonable  to 
assume  that  meeting  the  Salmonella 
standards  would  involve  some  day-to- 
day process  adjustments,  te..  corrective 
actions  that  do  not  involve  adding  new 
procedures  or  new  equipment  One 
example  would  be  the  decision  to 
reduce  line  speeds  on  a  day  when  the 
incoming  live  animals  are  particularly 
dirty.  The  Agency  believes  that  many 
establishments  already  take  this  type  of 
precautionary  action. 

Under  HACX3»,  there  will  presumably 
also  be  some  costs  associated  with 


corrective  actions  related  to  critical 
limits  set  for  the  purpose  of  meeting 
existing  regulatory  limits.  As  discussed 
earlier  under  methodology,  the 
preliminary  analysis  did  not  include 
any  costs  for  taking  corrective  actions 
when  such  deviations  from  critical 
limits  occur.  If  this  rulemaking  were 
implementing  a  new  regulatory  program 
where  none  had  previously  existed,  one 
might  expect  to  see  establishments 
experiencing  considerable  additional 
coats  due  to  temporary  production 
down-time,  the  need  to  rework  or 
condemn  product  or  the  need  to 
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investigate  the  causes  of  deviations  and 
develop  corrective  action  plans.  Meat 
and  poultry  inspection  is,  however,  an 
existing  regulatory  program  with  a 
broad  range  of  requirements  that  are 
well  understood  by  the  regulated 
industry  and  enforced  by  the  daily 
presence  of  an  inspector.  The  system 
already  includes  procedures  whereby 
establishments  are  (1)  implementing 
corrective  actions  for  almost  a  million 
written  Processing  Deficiency  Records 
(PDRs)  annually,  (2)  developing  written 
Estsblishment  Improvement  Programs 
(PIPs)  when  continuing  problems  with 
facility  maintenance  ore  observed,  and 
(3)  developing  Corrective  Action  Plans 
when  establishments  experience  serious 
ongoing  problems  in  complying  with 
existing  sanitation  or  other  regulatory 
requirements.  In  addition,  the 
regulations  already  include  a  wide  array 
of  lime  and/or  temperature 
requirements  for  cooking  and  chilling 
processed  products.  Many  of  the 
existing  regulations  have  been 
developed  with  the  standards  of  food 
safety  in  mind  that  are  represented  by 
critical  limits  under  HAOCP. 

Within  this  existing  regulatory 
framework  establishments  aUeady 
experience  down-time  and  expend 
considerable  resources  discussing 
causes  of  problems  and  plans  for 
preventing  future  occurrences.  Thus, 
from  the  perspective  of  looking  at  the 
existing  system,  FSIS  does  not  envision 
that  establishments  will  experience  a 
significant  increase  in  the  costs  of 
corrective  action  and  believes  the  new 
system  can  help  establishments  avoid 
situations  that  currently  cost  them 
resources  to  correct.  FSIS  views  the  new 
program  as  a  more  effective  way  of 
assuring  that  establishments  meet 
already  established  heolth  snd  safety 
related  requirements.  For  example,  the 
requirement  that  establishments 
develop  and  implement  sanitation  SOPs 
does  not  include  any  change  in  existing 
sanitation  standards.  Under  the  existing 
system.  FSIS  takes  responsibility  for 
determining  when  establishments  meet 
the  standard  and  when  they  can  operate. 
Under  the  new  program,  establishments 
wilt  have  to  document  their  procedures 
and  take  responsibility  for 
implementing  those  procedures  before 
they  begin  operations.  FSIS  recognizes 
that  some  establishments  will  have  to 
spend  more  lime  cleaning  facilities  and 
equipment.  Today,  many  establishments 
conduct  sanitation  procedures  only  after 
inspection  has  identified  a  problem. 
FSIS  does  not,  however,  view  such 
increased  costs  of  sanitation  as  a  cost  of 
this  rulemaking.  If  this  rule  imposes 
such  additional  costs,  it  is  because  the 


HACXP-faased  program  will  inherently 
provide  improved  enforcement 

Erocedures  in  situations  where  firms 
ave  been  substituting  the  inspector's 
sanitation  review  for  their  own 
production  control. 

In  summary,  under  the  broader  cost 
category  of  process  modification  and  . 
corrective  action,  FSIS  has  concluded 
that  the  cost  of  this  rule  is  most 
appropriately  addressed  under  the 
subject  of  potential  costs  associated 
with  meeting  the  newjpathogen 
reduction  standards,  llie  low  and  high 
cost  scenarios  provide  the  estimates  for 
these  potential  costs.  As  will  be 
discussed  under  the  next  topic  of 
generic  E.  coli  testing,  these  low  and 
high  cost  scenarios  include  the  types  of 
actions  establishments  would  take  if 
they  »»ere  also  experiencing  continuing 
difficulty  in  jneeting  criteria  established 
for  generic  E.  coli. 

The  final  rule  also  requires  that  all 
establishments  that  slaughter  cattle, 
swine,  chickens  or  turkeys  implement 
testing  programs  for  generic  E.  coli  to 
validate  control  of  slaughter  and 
sanitary  dressing  procedures.  All 
samples  will  be  analyzed  for  quantity, 
i.e.,  number  of  bacteria  present.  These 
testing  programs  will  use  production 
volume  as  the  basis  for  determining  the 
frequency  at  which  establishments  will 
conduct  testing  for  generic  £.  coli.  The 
frequencies  for  £.  coli  testing  for  each 
slaughter  species  are  as  follows: 
cattle — 1  test  per  30O  carcasses 
swine— 1  test  per  1.000  carcasses 
chickens — 1  test  per  22,000  carcasses 
turkeys — 1  test  per  3,000  carcasses 
These  frequencies  were  selected  so  that, 
in  the  subgroup  of  establishments 
accounting  for  99  percent  of  total 
production  for  each  species,  the  5 
percent  of  establishments  with  the 
highest  production  volume  would  each 
have  to  conduct  a  minimum  of  13  E.  coli 
tests,  or  one  lest  window,  each  day. 
With  these  frequencies,  90  percent  of  all 
cattle,  94  percent  of  all  swine,  99 
percent  of  all  chicken,  and  99  percent  of 
all  turkeys  will  be  slaughtered  in 
establishments  conducting  a  minimum 
of  one  £■.  coli  test  per  day. 
The  above  frequencies 
notwithstanding,  all  slaughter 
establishments  must  conduct  sampling 
at  a  minimum  frequency  of  once  per 
week.  Establishments  with  very  low 
volumes,  slaughtering  at  or  below  6,000 
cattle,  20,000  swine  (or  a  combination  of 
such  livestock  not  to  exceed  a  total  of 
20,0(X),  with  a  minimum  ol  6,000  cattle), 
440,000  chickens,  or  60,000  turkeys 
annually,  will  only  be  required  to 
sample  once  per  week  unlil  a  sampling 
window  has  been  completed  where  the 


results  indicate  that  the  slaughter  and 
dressing  process  is  under  control.  Once 
these  criteria  have  been  met,  these 
establishments  will  be  required  to 
complete  a  new  sampling  window  once 
each  year,  or  when  a  change  has  been 
made  in  the  slaughter  process  or 
personnel.  This  cost  analysis  assumes 
that  the  average  low  volume 
establishment  will  have  to  complete  two 
windows  (26  samples)  each  year  before 
they  meet  the  established  criteria, 
recognizing  that  some  establishments 
will  meet  the  criteria  on  their  first 
window  and  others  may  require  three  or 
more. 

The  final  rule  also  provides  that 
slaughter  establishments  operating 
under  a  validated  HAtXP  system  may 
use  a  sampling  frequency  other  than 
that  provided  for  in  the  regulation  if  the 
alternative  sampling  frequency  is  an 
integral  part  of  the  estabUsbment's 
HACCP  verification  procedures  and  if 
FSIS  does  not  determine,  and  notify  the 
estatilishmenl  in  writing,  that  the 
alternative  frequency  is  inadequate  to 
verify  the  effectiveness  of  the 
establishmen's  slaughter  and  sanitary 
dressing  controls.  In  addition,  the  final 
rule  allows  an  establishment  to  use  an 
existing  generic  E.  coli  sampling 
program  if  it  can  provide  the  data 
necessary  to  show  thai  the  existing  plan 
is  assuring  adequate  control.  This 
analysis  has  not  attempted  to  account 
for  alternative  sampling  frequencies.  It 
is  likely  that  any  reduction  in  generic  E. 
coli  sampling  would  be  offset  by 
alternative  verification  procedures. 

The  estimated  component  costs  for 
collecting,  shipping  and  analyzing  a 
generic  E.  coli  sample  at  a  commercial 
laboratory  are  shown  in  Table  18. 

TABIi   IB.— COST  OF  A  GB4ERIC   E. 

cxjLi  SAMP1.E  Analysis  Commeh- 
OAL  Laboratory 

(Oolars] 


Component 


Average  private  latxxatwy  oost . 

Shipping 

Collecting  and  packaging  ~ 


Total 


Cost 


13.00 
7.00 
3.75 


23.75 


The  component  costs  for  collecting 
and  analyzing  a  generic  E.  coli  sample 
at  an  FSIS  field  laboratory  are  shown  in 
Table  19. 
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Table  19.—  Cost  of  a  Generic  E. 
cxxj  Sample  Analysis  FSIS  Field 
Labohatory 

[Doiaisl 


Componenl 


Sampla  colectkxi  supplies  _ 

Sample  coHectlan  (OS  hra/SI&flO  per 

LabonKxy  supplies 

Labocalory  analysis  (P£  twaltlBJBO 

tm  hr) 


ToW 


Coat 


1.46 


9.30 
2.90 


9.30 


22.95 


Based  on  the  above  average  cost 
estimates,  this  final  RIA  uses  a  per 
sample  cost  of  $Z4  per  analysis, 
recognizing  that  establishments  with  in- 
house  laboratories  will  be  able  to 
conduct  sample  analysis  at  lower  costs. 
In  using  the  average  cost  of  $24  per 
sample.  FSIS  is  providing  an  upper 
bound  estimate.  The  corresponding  cost 
per  sample  for  Salmonella  was  $33.35  at 
a  commennal  laboratory.  Thus,  using 
generic  B.  coll  instead  of  Salmonella  for 
process  control  validation  has  reduced 
the  per  sample  cost  by  approximately  30 
percent. 

Aggregate  annual  sampling  costs  were 
estimated  by  applying  the  sampling 
frequencies  to  annual  production  data 
recorded  by  the  Animal  Disposition 
Reporting  System  (ADRS),  an  existing 
Agency  database.  The  ADRS  includes 


the  total  annual  production  in  terms  of 
number  of  livestock  or  poultry 
slaughtered  for  each  federally  inspected 
establishment.  Table  20  summarizes 
estimates  for  the  number  of  samples  that 
will  need  to  be  collected  and  analyzed 
each  year  by  the  364  inspected  poultry 
slaughtsr  operations.  As  shown  in  Table 
20.  the  364  establishments  will  be 
required  to  analyze  419,123  samples 
annually.  Table  21  summarizes 
estimates  for  the  number  of  samples  that 
will  need  to  be  collected  and  analyzed 
each  year  by  the  2,318  inspected  cattle 
and  swine  slaughter  operations.  As 
shown  in  Table  21,  the  2,318 
establishments  will  be  required  to 
analyze  252,840  samples  annually. 

The  smallest  2,098  slaughter 
operations  (less  than  6,000  cattle,  20,000 
swine.  60,000  turkeys  and  440,000 
chickens)  will  be  required  to  analyze 
one  sample  per  week  until  they 
demonstrate  compliance  with 
established  criteria.  This  analysis 
assumes  an  average  of  26  samples  per 
establishment  per  year,  recognizing  that 
some  may  need  more  and  others  less. 
These  2,098  smaller  slaughter 
operations  (over  78  percent  of  the  total 
2,682)  will  not  be  required  to  conduct 
any  further  analyses  within  a  given  year 
unless  major  changes  to  facilities, 
equipment  or  persormel  occur. 

Tahles  20  and  21  were  constructed 
assuming  that  all  establishments  operate 
on  a  52  week,  260  day,  40  hours  per 


week.  2,060-hour  work-yeer.  As 
discussed  above,  this  final  RIA  does  not 
attempt  to  account  for  possible 
reductions  in  sampling  frequency  in 
establishments  where  the  establishment 
can  demonstrate  an  existing  acceptable 
alternative  program  or  where  alternative 
frequencies  are  an  integral  part  of 
successful  HACCP  verification 
procedures. 

Tables  20  and  21  incorporate  data 
from  the  preliminary  analysis  showing 
that  there  are  1,328  state-inspected 
slaughter  establishments,  with  an 
estimated  1,270  slaughtering  cattle  or 
swine  and  58  slaughtering  poultry. 
Based  on  additional  data  collected  in 
July  1995,  FSIS  anticipates  that  50  of  the 
state-inspected  cattle  or  swine 
slaughtering  estabUshments  will  exceed 
the  limits  of  6.000  cattle  or  20,000  hogs 
and  will  be  required  to  conduct  a 
minimum  of  one  sample  per  week  on  an 
ongoing  basis.  It  is  further  assumed  that 
none  of  these  establishments  will  have 
to  conduct  more  than  one  per  week,  i.e., 
cattle  slaughter  is  under  15,600  (300x52) 
and  swine  slaughter  is  under  52,000 
(52x1,000).  The  other  1,220  state- 
inspected  cattle  or  swine  establishments 
would  average  26  samples  per  year  (2 
windows).  The  July  1995  data  indicate 
that  all  58  state-inspected 
establishments  slaughtering  poultry 
process  fewer  than  60,000  turkeys  and 
440,000  chickens  annually. 


Table  20.— Requireo  E.  Cou  Sampung  for  Poultry  Slaughter  Establishments 


Annual  siaugMef  production  category 


Chidwis  over  45.8  mMion 

Chidcens  5.72  to  45.8  mmon 

Chicfcens  440.000  lo  5.720,000  , 
Tutteys  over  6.24  mjlton 


Turlieys  780,000  lo  6,240.000 

Turtceys  60,000  lo  780,000 

C»iHans  under  440,000  and  Turkeys  under  60,000  . 


Total  . 


Number  as- 


60 

12S 

23 

18 

25 

5 

108 


364 


Samping  range  par  day 


Over  8  per  day  

1-8  per  day  

1  per  woek-I  per  dqr 

Over  8  per  day 

1-8  per  day 

1  per  week-1  par  dey 
NA 


Average  sampling  rale  per 
astabishfflenl 


103  Per  Day 

4.7  per  day 


1.9  par  weelt 

12.7  per  day  

4.8  per  day  

2.7  per  weeli 

One  per  weak  (26  tuaaks) 


NA. 


Annual 
samples 


170,300 

152,230 

2,215 

59,540 

31.330 

700 

2,808 


419,123 


Table  21 .—  Required  Generic  E  cou  Sampung  for  Swine  and  Cattle  Slaughter  Estabushments 


Annual  staughtsr  production  category 

Number  ol 

aatabliat)- 

mems 

Sampling  range 

Average  sampling  rate  per 

Annual 
samples 

Cattle  over  780,000 __ 

16 
SO 
17 
29 
216 

1,990 

14.8  per  day  .     ... 

32  Per  Day       __     

Cattle  ()e<ween  78,000  and  780,000 _  _ 

1-10  per  day  _„. 

Hogs  over  2,080.000  _ 

51,090 

Hogs  betvueen  260.000  and  2,060,000 .. 

1-8  per  day  ..._ „ 

One  par  week— one  par 

day. 
NA „ 

4.0  Per  Day  

1.5  per  week  ..  .. 

Cattle  between  6.000  and  78.000  andtor  hogs  betmen 

16  430 

20,000  and  260.000 
Under  6.000  cattle  and  under  20,000  Hogs  _ 

One  par  week  (26  weeks) 

51,740 

Total _ 

2,318 

NA _. 

NA „ 

2S2.640 

NA-t«x  appficabte. 
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The  total  costs  for  meeting  the  Bnal 
requirements  for  generic  E.  colt 
sampling  in  poultry  and  livestock 
slaughter  establishments  are 
summarized  in  Tables  22  and  23.  These 
tables  use  the  same  cost  estimates  as  the 
preliminary  analysis  for  requirements 
such  as  plan  development,  training  and 
recording  and  reviewing  analytical 
results.  Plan  development  is  $640  per 
plan.  The  preliminary  analysis  assumed 
that  75  percent  of  operations  will 
require  training  for  aseptic  sampling  at 
$403  per  operation.  Recording  and 
reviewing  laboratory  results  averages  5 
minutes  per  sample  at  an  average  wage 
of  $13.43. 

As  shown  in  Table  22, 
implementation  costs  (training  and 
samplmg  plan  development)  for  generic 


£.  coli  sampling  in  poultry 
establishments  will  be  $286  thousand. 
For  cattle  and  swine  establishments,  the 
implementation  costs  are  $2.34  million 
as  shown  in  Table  23.  Aimual  recurring 
costs  total  $10.5  million  for  for  the  364 
poultry  establishments  and  $6.35 
million  for  the  2,318  cattle  and  swine 
establishments.  The  total 
implementation  costs  for  all  2,682 
slaughter  establishments  are  $2.63 
million.  The  total  reciuring  costs  are 
$16.85  million. 

In  addition  to  the  required  sampling 
costs,  there  is  the  question  of  whether 
there  will  be  additional  compliance 
costs  for  establishments  where  test 
results  indicate  the  performance  criteria 
generic  E.  coli  are  not  being  met.  In 
addressing  this  question,  FSIS 


considered  several  factors.  First.  FSIS 
acknowledges  that  some  establishments 
virill  find  they  are  in  compliance  with 
the  pathogen  reduction  standards  for 
Salmonella,  but  are  not  meeting  the 
performance  criteria  for  generic  B.  coli. 
Second,  the  fact  that  the  performance 
criteria  are  not  established  as 
enforceable  regulatory  standards  does 
not  mean  that  there  will  not  be 
compliance  costs.  Third,  the  compliance 
actions  identified  for  meeting  the 
Salmonella  standards  (steam  vacuum 
system,  TSP  systems  and  hot  water 
rinses),  are  the  same  actions 
establishments  would  likely  employ  to 
achieve  compliance  with  the 
performance  criteria. 


Table  22.-Costs  for  Implementing  Generic  E.  cou  Sampling  Programs  in  Poultry  Slauqhtbi 

Establishments 

(Dollars  in  Thousands) 


Productkxi  Category 


Turkeys  Under  60,000;  Chickens  Under  440.000 

Turkeys  Between  60,000  and  780.000;  Chickens  Between  440flOOand 
5.720.000  ,- 

Turkeys  over  780,000;  CNckens  over  5,720,000  

Total - - — 


Numtierot 
establish- 
ments 
(numt>erof 
annual  sam- 
ples) 


108 
(2,808) 

28 

(2.915) 

228 

(413.400) 


364 
(419.123) 


Training  lor 
aseptic 
sampling 


S3 


Sampling 
plan  devel- 
opment 


18 
146 


233 


Samples 
coHaction 
and  analy- 
sis 
(recurring) 


67 

70 
9.992 


10.069 


Reoordkig 
and  review 
(recurring) 


3 
463 


469 


Table  23  —Costs  for  Implementing  Generic  E.  cou  Sampung  Programs  for  Cattle  and  Swine  Slaughtsi 

Establishments 

[Dolars  in  Thousand^ 


Produdkin  category 


Cattle  Under  6.000;  Hogs  Under  20.000  . 


Cattle  Between  6.000  and  78,000;  Hogs  Between  20,000  and  260,000 
CaUe  over  78.000;  Hogs  owr  260.000  _ — 


Total  . 


Nwnberof 
estaMsh- 

merits 
(number  a( 
armual  sam- 
ples) 


1.990 

(51.740) 

216 

(16.430) 

112 

(184.470) 


2.318 
(252,640) 


Training  tor 
aseplK 

sainpfing 


802 
54 

1 


857 


Sampling 
plandevel- 


1^74 
138 
72 


Samples 
cotecUon 
and  analy- 
sis (recur- 
ring) 


1.242 

394 

4.427 


6.063 


Reccrdng 
and  review 
(recurring) 


58 

18 

206 


283 


After  considering  the  above  factors. 
FSIS  concluded  that  if  the  low  cost 
scenario  for  compliance  with 
Salmonella  standanls  proves  to  be  more 
accurate,  there  will  likely  be  more 
separate  compliance  costs  for  generic  E. 


coli.  As  the  costs  for  Salmonella 
compliance  go  up,  the  likelihorxl  of 
separate  generic  E.  coli  costs  goes  down. 
It  is  important  to  note  that  under  the 
high  cost  scenario,  all  cattle  and  swine 
slaughter  establishments  are  using  the 


steam  vacuum  system  or  a  hot  water 
rinse  and  half  of  all  poultry  slaughter 
establishments  are  using  TSP  systems. 
Under  this  scenario,  it  is  difficult  to 
imagine  that  any  establishments  would 
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still  be  foiling  lo  meet  the  performance 
criteria  for  geDeric  E.  coli. 

FSIS  considered  the  possibility  that 
the  smaller  establishments  conducting 
only  seasonal  testing  would  increase 
testing  to  cover  the  whole  year  to 
provide  belter  a.<isurance  of  control  over 
sanitary  dressing  proceduTbS.  However, 
FSIS  rejected  this  possibility  after 
considering  the  cost  pressures  on  small 
businesses.  FSIS  would  certainly  not 
expect  lo  see  these  establishments  use 
both  expanded  testing  and  hoi  water 
rinses. 

3.  HACCP  Programs — Plan  Development 
and  Annual  Reassessment  Costs 

a.  Summary  of  Requirements.  The 
propoced  rule  included  a  requirement 
that  each  inspected  establishment 
develop  a  written  HACCF  plan  for  each 
distinct  "process"  conductad  on  the 
premises.  The  proposed  rule  identified 
nine  process  categories  that  would 
require  separate  HACX7  plans.  Each 
plan  would  include:  identification  of 
the  processing  steps  which  present 
hazards:  identification  and  description 
of  the  CCP  for  each  identified  hazard: 
specification  of  the  critical  limit  which 
may  not  be  exceeded  at  the  CCT  (and  if 
appropriate  a  target  limit):  a  description 
of  the  establishment  monitoring 
procedures:  a  description  of  the 
corrective  action  lo  be  taken  if  the  limit 
is  exceeded;  a  description  of  the  records 
which  would  be  generated  and 
maintained  regarding  this  (XP:  and  a 
description  of  the  establishment 
veriRcation  activities  and  the  frequency 
at  wliich  they  are  to  be  conducted. 

The  requirements  in  the  Hnal  rule  for 
HAtXP  plans  are  essentially  the  same. 
The  final  rule  requires  that  each 
establishment  conduct  a  hazard  analysis 
and  then  develop  a  comprehensive 
HACCP  plan  that  covers  each  hazard 
identified.  The  final  rule  has  eliminated 
■he  nine  process  categories  because  the 
sequencing  of  HACCP  implementation 
yrill  he  ba^  on  establishment  size  and 
not  on  process  categories.  The  final  rule 
also  includes  the  provision  thai  each 
plan  be  reaaaessed  on  an  aimual  basis. 

b.  Review  of  Preliminary  Cost 
Estimates.  Using  existing  databases 
[PBIS  and  ADRS)  FSIS  estimated  that 
the  6,186  federally  inspected 
eslablishmenl»  would  require  16,899 
HACCP  plans,  an  average  of  2.73  plans 
per  establishment.  It  was  assumed  that 
each  of  the  2. 893  state  inspected 
establishments  would  have  2.1  plans 
per  establishment  for  a  total  of  6.120 
plans.  The  total  number  of  plans  for  all 
establishments  is,  therefore,  23,019.  The 
Agency  requested  specific  comments  on 
the  assumptions  used  lo  estimate  the 
number  of  state  plans,  but  received 


none.  In  estimating  the  cost  of  HACCP 
plan  development  for  federally 
inspected  establishnumis,  FSIS  used  the 
following  cost  estimates  as  shown  in 
Table  24. 

Table  24.— HACCP  Plan 
Development  Costs 


Planaequanca 

Plandtllcully 

First 

Sec- 
ond 

Tl*d 

Easy  

(Moderate  

IXBcull 

4.000 
8,000 
12,500 

2.000 
4,000 
6,290 

1,000 
2,000 
3,126 

Table  24  accounts  for  both  the 
■  complexity  or  diHicUlty  of  the  plan  and 
the  experience  gained  by  developing 
previous  plans.  The  table  was 
developed  from  several  sources 
including  discussions  with  a  number  of 
private  sector  food  consultants  and  the 
resulu  of  the  HACCP  Pilot  Program  Cost 
Findings  study  which  was  conducted  by 
RTI  and  completed  in  August  1994.  The 
RTl  Study  found  that  the  nine  pilot 
establishments  reported  plan 
development  costs  ranging  lirom  $807  to 
J15,7S0. 

For  state  establishments,  FSIS 
assumed  an  average  cost  of  $2,000  for 
6,120  plami.  For  the  federally-inspected 
establishments,  the  ahove  table 
generated  an  average  cost  of 
approximately  J2,020  per  plan.  The 
resulting  average  cost  is  relatively  low 
because  the  preliminary  analysis 
credited  each  establishment  with  having 
developed  one  plan  prior  lo  HACCP 
because  of  the  need  to  develop  plans  for 
sanitation  SOPs,  microbial  sampling 
and  time-temperature  controls.  It  was 
assumed  that  the  experience  gained  in 
developing  plans  for  these  three  near- 
term  interventions  could  be  applied  to 
their  first  HACCP  plarL 

•  The  total  cost  for  developing  23,019 
plans  was  estimated  at  approximated 
$46.4  million  ($34.14  million  federal 
and  $12.24  million  state)  spread  over  a 
3  year  implementation  period. 

c.  Comments  on  the  fteliminary  RIA. 
There  were  several  specific  comments 
on  lh»cost  of  developing  a  HAtXP 
plan.  Examples  include: 

•  To  write  each  plan  would  cost 
around  $9,000. 

•  Average  time  to  draft  a  plan  is  300 
hours. 

•  Average  time  of  300  hours  at  $12S 
per  hour  ($37,500). 

•  An  average  of  $5,000  per 
establishment. 

•  Approximately  $1,000  to  $1,500 
per  establishment. 

More  general  comments  stated  that 
FSIS  had  underestimated  or 


overestimated  the  cost  of  plan 
development  or  that  FSIS  should 
develop  or  pay  for  the  cost  of 
developing  plans.  There  were  also 
comments  that  indicate  that  some 
establishments  believed  thai  Ihey  would 
be  required  to  have  a  separate  plan  for 
each  product  they  produce. 

d.  Kespon.w  lo  Comments.  The 
comments  that  suggested  FSIS  had 
overestimated  costs  or  had  developed  an 
upper  limit  on  implementation  costs, 
pointed  out  that  a  market  driven 
response  to  the  rule  would  likely  cut 
costs.  The  market  would  increese  the 
number  of  consultants  which  would  be 
available  at  reduced  costs,  especially  for 
small  establishments  that  are  most 
likely  to  employ  outside  consultants. 
While  FSIS  agrees  that  the  number  of 
available  consultants  will  Increase  and 
that  Ihe  hourly  cost  for  outside 
assistance  will  likely  decrease,  the 
Agency  notes  that  Table  24  was 
developed  with  those  fiictors  in  mind. 
The  discussions  with  private  sector  food 
consultants  focused  on  protected  costs, 
recognizing  thai  cosis  would  decrease  as 
more  consultants  became  available  and 
the  overall  level  of  industry  expertise 
and  experience  increased. 

The  comments  included  a  wide  range 
of  estimates  for  Ihe  cost  of  developing 
a  HACCP  plan.  Most  of  the  specific  cost 
estimates  contained  in  the  comments 
were  within  Ihe  ranges  presented  in 
Table  24.  The  comments  do  not  provide 
a  compelling  reason  to  modify  Table  24, 
especially  since  FSIS  has  an  ongoing 
effort  to  develop  implementation  aids 
for  establishments  that  will  help  keep 
plan  development  costs  down.  In 
addition  to  generic  models  that  will  be 
available  at  least  six  months  before  any 
mandatory  requirement,  FSIS  is 
developing  or  considering:  (1) 
Information  publications,  such  as  a 
HACCP  Handbook  thai  explains  how  a 
establishment  can  eflectively  and 
economically  incorporate  the  seven 
principles  into  its  operations;  (2) 
training  videos  and  computer  programs 
that  present  HACCP  implementation 
guidance  in  alternative  formats;  (3) 
models  for  onsite  HACCP  training  of 
establishment  employees:  and  (4)  a 
catalog  of  hazards  with  examples  of 
control  measures  and  generic  plans  for 
each  slaughter  and  processing  category 
descritied  in  the  proposed  rule.  FSB  is 
also  planning  to  sponsor  in- 
establishment  demonstration  projects  lo 
generate  real-world  information  and 
guidance  about  near-lemi  and  HAOCF    j 
implementation  issues  in  small 
businesses. 

FSIS  will  also  continue  its  technical 
assistance  lo  stale  programs  by 
including  states'  training  officials  in 
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Federal  training  efforts,  by  facilitating 
state  access  lo  and  use  of  federal 
computer  support  systems,  and  by 
expansion  of  state/federal  cooperative 
efforts  through  the  Conference  for  Food 
Protection,  the  National  Association  of 
Stale  Departmenls  of  Agriculture,  Ihe 
Association  of  Food  and  Drug  officials, 
and  the  Meat  and  Poultry  Inspection 
Advisory  Committee.  Also.  FSIS'  plans 
for  in-establishment  demonstration 
projects  referenced  above  will  focus  on 
small  establishments  under  State 
regulation  as  well  as  those  under 
Federal  regulation. 

The  findings  from  the  nine  pilot 
establishments  reported  in  the  RTI 
study  were  based  on  conditions  existing 
in  the  1991-1992  lime  period.  Many 
factors  have  changed  since  then 
including  the  number  of  available 
HACCP  consultants,  Ihe  number  of 
trained  individuals,  the  number  of 
courses  available  and  the  general  level 
of  knowledge  concerning  the 
implementation  of  HACCP  principles  in 
food  processing  establishments,  lliese 
factors  should  help  drive  plan 
development  cost  down. 

The  1994  RTI  study  noted  that: 
"Several  participants  commented  that 
there  is  a  lot  more  discussion  and 
information  about  HACCP  in  the  trade 
press  and  elsewhere  today  than  there 
was  even  three  years  ago.  Without 
exception,  participants  felt  that  USDA 
could  reduce  the  costs  of  HACCP — 
especially  training  and  HACCP  plan 
development  costs— tiy  making  as  much 
information  about  HACCP  available  as 
possible." 

In  response  lo  comments  that  FSIS 
should  develop  or  pay  for  the 
development  of  plans,  FSIS  believes 
that  these  suggestions  would  diminish 
the  principle  of  having  industry  take 
ownership  and  responsibility  for  the 


production  process.  This  principle  is  a 
key  factor  in  HACCP.  If  FSIS  developed 
or  paid  for  the  plans,  it  would  detract 
from  the  establishment's  assuming 
ownership  and  responsibility  for  the 
HACCP  plans.  FSIS  also  believes  that 
government  funding  of  Ihe  plans  would 
set  a  bad  precedent.  If  the  government 
assumes  the  cost  of  compliance  with 
regulatory  actions  which  ultimately 
benefit  the  regulated  industry, 
establishments  will  campaign  for 
additional  actions  leading  to  greater 
govenunent  outlays.  Government 
funded  plans  would  also  require  an 
increase  in  the  FSIS  budget  requiring  a 
corresponding  increase  in  taxes  and  also 
likely  lead  to  more  expensive  plans.  By 
bearing  Ihe  costs,  establishments  will 
have  a  stranger  incentive  to  control  plan 
development  costs  than  FSIS.  Finally, 
FSIS  expects  that  market  forces  will 
permit  eslablishmenis  to  shift  some  of 
the  costs  to  producers  and  consumers 
which  is  a  more  equitable  allocation  of 
costs  than  placing  Ihe  burden  on 
taxpayers  in  general. 

In  response  to  Comments  expressing 
concern  that  each  product  would 
require  a  HACCP  plan,  FSIS  notes  that 
there  is  a  major  distinction  between 
requiring  that  "each  product  must  be 
covered  by  the  establishment's  HACCP 
plan"  and  requiring  thai  "each  product 
have  a  unique  HACCP  plan."  The  final 
complexity  of  an  establishment's 
HACCP  plan  is  related  to  Ihe  number  of 
distinct  processes  used  by  the 
establishment  and  not  the  number  of 
products  produced. 

e.  Final  Cost  Estimates.  Although  the 
final  rule  has  eliminated  the  process 
categories  and  requires  a  single, 
comprehensive  HACCP  plan  for  each 
establishment  with  hazards,  the  final 
cost  estimates  are  based  on  the  earlier 
estimates  of  16,889  plans  for  federally 


inspected  establishments  and  6,120 
plans  for  state  inspected  establishments. 
Since  final  cost  is  still  a  Function  of  the 
number  and  complexity  of  processes, 
FSIS  sees  no  reason  to  change  Ihe 
methodology  for  estimating  HACCP 
plan  development  costs.  Furthermore,  it 
is  reasonable  to  assume  thai 
establishments  may  develop  their  plans 
in  segments  beginning  with  relatively 
simple  processes  and  then  proceeding  io 
more  complex  processes. 

The  find  cost  estimates  for  23.019 
HACCP  plans  are  shown  in  Table  25. 
The  final  cost  estimate  for  federally 
inspected  establishments  is  based  on 
Table  24  which  presents  different  costs, 
depending  on  Ihe  sequence,  for  easy, 
moderate  and  difficult  plans.  The  final 
cost  estimate  does  not,  however,  assume 
that  the  first  HACCP  plan  is  actually  Ihe 
second  plan  because  of  experience 
gained  in  developing  sanitation  SOP 
.plans  and  microbial  sampling  plans. 
The  result  is  that  the  average  cost  for  the 
16.899  plans  for  federally  inspected 
establishments  is  now  $3,240,  up  from 
the  preliminary  analysis  average  of 
$2,020  per  plan.  The  average  cost  for 
6,120  plans  in  state  inspected 
establishments  is  $2,0<X),  the  same  per 
plan  cost  used  in  the  preliminary 
analysis. 

II  is  assumed  that  HAtXP  validation 
is  an  integral  part  of  HACCP  plan 
development  and  that  the  requirement 
for  annual  reassessment  will  be  a 
minimal  cost  for  establishments  that  do 
not  modify  their  products  or  processes 
and  are  not  experiencing  difficulty  in 
meeting  all  critical  limits.  The  analysis 
assumes  that  the  average  annual 
reassessment  will  take  two  hours  per 
plan  at  a  quality  control  manager's 
salary  of  $25.60  per  hour.  Thus,  the 
average  aimual  reassessment  will  cost 
$51.20  per  plan. 


TABLE  25.— COST  OF  HACCP  PLAN  DEVELOPMENT  AND  ANNUAL  REASSESSMENT 


EstabMnmant  category 

Num- 
ber es- 
taiiWv 

mans 

Num- 
ber 
plans 

Total 
cost 
($000) 

Aver- 

AmuH 

reas- 
sess- 
ment 
($000) 

2.234 

3.103 

849 

6.186 
2.883 

5,106 
8,712 
3,081 

16,899 
8,120 

17.762 

28,075 

8,911 

54,748 
12,240 

3,479 
3,223 
2,892 

261 

446 

158 

3240 
2,000 

865 

313 

Total — 

9.078 

23.019 

66,988 

2,910 

1.179 

Asdiscussed  above  under  a  static  number  of  establishments  and 

metiiodology,  this  cost  analysis  assumes     processes  while  recognizing  that  the 


rule  will  add  to  Ihe  cost  of  new 
establishments  or  processes.  One  such 
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cost  would  be  the  annual  reossassraent 
for  sstablisbments  that  add  new 
processes  or  substantially  modify 
existing  production  practices. 

4.  HACXF  Programs— Recordkeeping 
Coats 

a.  Sununary  of  Requiiements.  The 
final  rule  requires  that  all 
establishmeDts  record  observations 
when  monitoring  critical  control  points 
and  document  any  deviations  and 
conective  actions  taken.  The  rule  also 
requires  a  certification  review  of  lecorda 
by  an  employee  not  involved  in 
recording  observations.  Such  recording 
and  certification  review  of  observations 
at  critical  control  points  is  a 
fundamental  HA(XP  principle. 

FSiS  is  raquirir>g  that  the  records 
involving  meesurementrduniig 
slaugbtar  and  processing,  conectivs 
actions,  verifiotion  cfaeck  results,  and 
relatedactivities  contain  tke  idaatlty  of 
the  product,  the  product  code  or 
slaughter  production  lot,  and  the  dale 
the  record  was  made.  The  purpose  of 
this  requirement  is  to  assure  that  both 
the  company  and  the  regulator  can 
readily  link  a  record  to  a  product  and 
the  timeframe  in  which  it  was 
processed.  FSIS  is  also  requiring  that 
the  infbmution  be  recorded  at  the  time 
that  it  is  observed  and  that  the  recoid  be 
si^ad  by  the  operator  or  obaeivar. 

FSIS  is  also  requiring  that  the  HACX3> 
records  be  certified  by  a  company 
employee  other  than  the  one  who 
proiduced  the  record,  before  the  product 
is  distributed  in  commerce.  The  purpose 
of  this  review  is  to  verify  that  the 
HACCP  system  has  been  in  operetian 
during  the  prtiduction  of  the  product, 
that  it  has  functioned  as  designed  and 
that  the  company  is  taking  full 
responsibility  for  the  product's  meeting' 
applicable  regulatory  requirements.  The 
employee  conducting  the  certification 
review  most  sign  the  records. 

FSIS  is  also  requiring  that  HACCF 
plans  and  records  be  available  for 
review  by  program  persoiuial.  Records 
access  is  necessary  to  permit 
verification  of  all  aspects  of  a  HACCP 
system. 

b.  Review  of  Preliminary  Cost 
Estimates.  In  the  preliminary  cost 
analysis,  recordkeeping  cost  was 
defined  to  include  the  time  it  takes  to 
make  observations  and  record  the 
results  of  those  observations  plus  the 
coat  of  certifying  and  maintaining 
records.  Several  key  variables  were 
involved  in  the  estimates  for  HACCP 
recordkeeping  costs  for  the  preliminary 
RIA.  First,  it  was  established  that 
recordkeeping  costs  are  related  to  the 
number  of  processing  lines  operating 
simultaneously  and  not  the  number  of 


HACCP  plana.  That  is.  an  sstablishmant 
may  have  several  HACCP  plans  but 
never  have  more  than  one  operating  at 
any  given  time.  To  estimate 
recordkeeping  costs  it  was  necessary  to 
collect  data  on  the  average  number  of 
production  lines  operating  per  shift.  To 
estimate  product  lines,  data  was 
collected  for  a  sample  of  low,  medium 
and  high  volume  establishments  from 
each  of  the  FSIS  Regional  Offices.  The 
data  on  average  number  of  simultaneous 
operating  lines  was  collected  for 
processing  operations,  red  meat 
slaughter  operations  and  poultry 
slaughter  operations  for  both  f!]«t  and 
second  shifts.  Costs  were  then  estimated 
based  on  7,639  federal  and  4,080  state 
iiupected  operations  as  shown  in  Table 
26. 

Table  26.— Operations  m  Federal 
AND  State  Inspected  Estabush- 

MENTS 


Urtsniilao- 

tiaingop- 

Feosral 
kupedad 
asl^Mslv 

mana 

State  m- 

spocM 

aslabMv 

meiMa 

Total 

Piocass 
ing  — 

Meat 
siau^ 
tar 

Po<*y 
staugh- 
lar 

6.006 

1.327 

306 

2.7S2 

1,27a 

56 

8.7S8 
2.587 

364 

Total 

7.639 

4.060 

11.719 

It  was  further  assumed  that  each  State 
establishment  was  a  single  shift 
establishment  and  that  State 
establishments  would  have  the  same 
number  of  production  lines  aa  the  first 
shift  of  a  low  volume  federal 
establishmenL 

Other  variables  included  the  average 
number  of  CCP's  per  plan  and  the 
average  amount  of  time  for  recording 
and  reviewing  records  per  CCP.  For 
federally  inspected  establishments,  ihe 
analysis  assumed  that  processing 
HACCP  plans  have  an  average  of  7.4 
CCP's  and  slaughter  plans  have  an 
average  of  S  CCP's.  It  was  assumed  that 
State  inspected  establishments  will 
average  5  CCP's  per  HACCP  plan. 
Recording  time  was  estimated  at  an 
average  of  5  minutes  per  CCP  per  shift; 
Review  time  for  certification  was 
estimated  at  an  average  of  2  minutes  per 
CCP  per  shift.  Recording  cost  was 
estimated  based  on  an  employee  earning 
$12.87  per  hour.  Certification  cost  was 
based  on  a  supervisor  or  QC  technician 
earning  $18.13  per  hour.  All  storage 
costS' were  based  on  a  national  survey  sf 


storage  costs  showing  an  average  annual 
cost  orS8.40  per  square  foot. 

Total  recordkeeping  costs  are  the  sum 
of  the  costs  for  three  components: 
Monitoring  CCP's  and  recording 
findings,  certifying  records,  and  storing 
records.  The  following  calculation  for 
the  annual  costs  of  recording  the 
findings  from  monitoring  CCF's  in  Slate 
processing  operations  illustrates  how 
the  above  estimates  were  used  in 
estimating  total  recordkeeping  costs: 
Recording  Costs  For  State  Processing 

Operations  = 
(2.752  operations)  x  (l.i  average 

production  lines) 
X  (s  minutes  per  CCP  per  day  +  60 

minutes  per  hour) 
X  (5  CCP's  per  line) 

X  ($12.67  per  hour)  x  (260  days  per  ysar) 
=  $4.22  million 

The  total  costs  per  establishment  for 
BBccvdkeeping,  as  estimated  in  the 
preliminary  analysis,  are  summarized  in 
Table  27.  Ilie  total  aggregate  costs  are 
shown  in  Table  28.  The  average  cost  per 
establishment  and  the  total  aggregate 
costs  were  reduced  to  account  for  the 
recordkeeping  that  already  occurs  in 
TQC.  NEL5  and  SIS  establishments. 

Table  27.— Summary  of  Record- 
keeping Costs  per  Establish- 
ment 
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Table  28.— HACCP  Reoordkeepwb 
Costs 
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With  the  methodology  used  for 
estimating  recordkeeping  costs,  it  is  also 
possible  to  look  at  annual  recording  and 
certification  cost  per  operating  line. 
Assuming  a  line  runa52  weeks,  40 
hours  per  week.  2.080  hours  per  year, 


the  average  annual  recordkeepii^g  cost 
(excluding  any  storage  costs)  for  a 
processing  line  in  a  federally  inspected 
establishment  would  be  $3,226.23 
($2,063.40  recording  plus  $1,162.74 
certification).  The  average  annual  cost 
for  a  federally  inspected  slaughter  line 
would  be  $2,179.88  ($1,394.25 
recording  plus  $785.63  certification). 
All  lines  in  State  inspected 
establishments  were  assumed  to  have  an 
annual  cost  of  $2,179.88. 

c.  Comments  on  the  Preliminary  RIA. 
Most  of  the  comments  referring  to 
HACCP  recordkeeping  costs  were 
general  comments  that  the  costs  would 
be  extremely  burdensome.  The 
coitunenls  did  not  question  the 
methodology  used  in  the  preliminary 
analysisio  estimate  either  recording, 
reviewing  or  storage  costs.  The 
coitunents  included  at  least  two 
proposed  modifications  that  would 
substantially  reduce  costs.  One 
comment  suggested  that  small 
establishments  record  only  deviations 
from  the  HAOCF  plan  and  responses  to 
them.  At  one  of  the  public  hearings  a 
representative  bom  a  constuner 
organization  suggested  that  inspectors 
could  conduct  &  recordkeeping  in 
small  establishments. 

d.  Response  to  Comments.  FSIS 
believes  that  while  both  of  the  above 
suggestions  would  reduce  cost,  they 
both  do  damage  to  the  concept  of 
HACCP.  Having  the  industry  take 
ownership  and  responaibility  of  the 
production  process  is  a  key  component 
of  HACCF.  Having  inspectors  conduct 
flie  recordkeeping  would  severely 
detract  from  ownership.  FurthermcHe,  a 
fiuidamental  HACCP  principle  requites 
that  observations  be  recorded  and 
reviewed  at  critical  points  in  the 
manufacturing  process  on  an  ongoing 
basis.  Recording  only  doviaUons  does 
not  meet  this  principle. 

The  discussion  of^sanitation  SOP 
recordkeeping  costs  identified  three 
factors  that  afiect  how  one  views  such 
cosU.  At  leest  two  of  those  factors  apply 
here.  HACCP  recordkeeping  is  a  cost 
that  can  be  reduced  through  good 
management  and  efficiency  and  should 
also  (ucrease  with  experience.  If 
recordkeeping  can  be  conducted  by 
employees  working  at  a  CCP  location, 
the  additional  cost  should  be  minimal. 
HACCP  should  also  substantially  reduce 
the  time  establishment  officials 
currently  spend  interacting  with  or 
responding  to  inspection  findings.  In 
addition  to  responding  to  the 
approximately  700.000  to  800.000 
Processing  Deficiency  Records  (PDRs) 
per  year,  establishments  have  thousands 
of  meetings  with  program  officials 
foUotving  reviews  conducted  by  area 


and  regional  officials  or  reviewers  bom 
the  Program  Review  Division  in 
Lawrence,  Kansas.  FSIS  believes 
strongly  that  establishment  officials  will 
find  some  recordkeeping  time  from 
reducing  inspection  interaction  time. 

e.  Final  Cost  Estimates.  After 
considering  the  comments,  FSIS  does 
not  see  a  need  to  adjust  the  costs 
estimates  shown  in  Tables  27  and  28. 
The  final  aggregate  cost  estimates  for 
recordkeeping  are  those  shown  in  Table 
28. 
5.  HACCP  Programs-Training  Costs 

a.  Simunary  of  Requirements.  The 
Biutl  rule  requiring  that  each 
establishment  have  access  to  a  HACCP- 
trainsd  individual  remains  identical  to 
the  training  requirement  as  proposed. 
The  final  rule  does  not,  however, 
itudude  the  proposed  requirement  that 
the  name  and  resume  of  the  HACCP- 
trained  individual  be  on  file  st  the 
establishmenL 

b.  Review  of  Prsliminory  Cost 
Estimates.  The  proposed  rule  itKluded 
the  requirement  that  each  establishment 
have  access  to  a  HACCP-trained 
individual.  In  the  preliminary  cost 
analysis  FSIS  pointed  out  that 
egtablishments  would  have  options  for 
meetilrig  that  requirement  For  example, 
establishments  could  train  on  existing 
employee  or  use  a  consultant  on  an  as- 
needed  basis.  To  provide  a  cost 
estimate,  FSIS  assumed  that  each 
slaughter  or  processing  operation  would 
send  one  employee  to  a  recognized 
HACCP  course  for  approximately  three 
days. 

The  preliminary  analysis  assumed  a 
combination  establishment  would 
require  training  for  both  slaughter  and 
processing  operations.  The  preliminary 
analysiaidentified  11,719 separate  meat 
slaughter,  poultry  slaughter  and 
processing  operations.  The  analysis 
assumed  diet  5  percent  of  these 
oparatiaiis  currently  have  a  trained 
individual  and  11,133  would  require 
training. 

Training  would  he  a  ons-dme.  up- 
bimt  expanse.  1^  cost  of  training 
11.133  establishment  employees  at 
$2,514  each  would  be  approximately 
$28  miUion.  The  $2,514  included 
tuition  for  a  thrseKiay  course,  travel 
expenses  and  wages.  In  estimating  these 
cosU.  FSIS  used  a  listing  of  1904 
HACCP  courses  compiled  by  the  USDA 
Extension  Service. 

c.  Coimnents  on  the  Preliminary  RIA. 
Most  of  the  comments  relating  to  the 
cost  of  training  industry  persoimel  were 
of  a  gwieral  nature  (e.g.,  FSIS 
underestimated  the  cost  of  training)  or 
suggested  that  all  training  be  fonded  by 
USDA.  Many  small  processors  lumped 


training  with  other  requirements  and 
indicated  that  the  cost  of  implementing 
HACCP  would  force  them  to  close.  A 
couple  of  comments  indicated  that  the 
commenter  believed  they  would  have  to 
hire  an  additional  HACCP-trained 
employee.  Several  comments  noted  that 
the  training  costs  estimated  in  the  IFSE 
study  were  far  higher  than  the  costs 
estimated  by  FSIS. 

d.  Response  to  Coitmienta  With 
respect  to  the  comments  that  referred  to 
the  higher  training  costs  estimated  in 
the  IFSE  study,  FSIS  notes  that  the  IFSE 
study  assumed  that  training  was  both  an 
up-front  and  a  continuing  armual 
expense.  They  also  assumed  that 
HACCP  training  was  necessary  for  top 
management,  supervisors  and  relevant 
hourly  employees.  Since  the  IPSE  study 
was  written  with  a  beef  slaughter 
establishment  in  mind,  it  is  assumed 
that  the  authors  believed  it  is  necessary 
to  train  some  or  all  of  the  employees 
working  the  dressing  line.  Under  their 
assumptioiu.  a  high  turnover  would 
require  substantiuiecurring  aimual 
costs. 

The  FSIS  cost  estimate  was  tied  to 
meeting  the  proposed  regulatory 
requirements.  The  IFSE  estimstes  ore 
the  authors'  judgment  of  what  would  be 
required  to  "successfully"  implement 
an  eflective  HACCP  program.  The  IFSE 
study  did  not  provide  any  rationale  tor 
the  cost  estimates  used.  For  example, 
the  authors  assumed  that  armual 
training  costs  for  5,127  small  businesses 
would  be  $10,000  each  for  a  toUl  annual 
cost  of  $50  million.  That  estimate  would 
appear  high  considering  the  large 
numberofestablishments  with  fewer 
than  five  employees. 

The  IFSE  study  does  raise  the  issue  of 
whether  a  single  threeKiay  course  for 
one  employee  is  adequate  to  ensure  an 
effective  HACCP  program.  A  low  cost 
ongoing  training  program  may  be  better. 
FSIS  now  plans  on  having  tr^ning 
videos  and/or  correspondence  courses 
available  for  each  establishmenL  This 
will  present  an  easier  burden  for  very 
sinall  establishments  because  it  will  not 
require  having  an  employee  leeve  on 
travel  to  receive  training.  As  the  number 
of  available  courses  and  locations 
increases,  travel  costs  will  also  decrease. 
Trade  associattcms  can  help  provide 
local  trainitxg  for  all  establishments  near 
large  metropolitan  areas. 

ESIS  also  recognixes  that  employee 
turnover  will  require  some  level  of 
recurring  cost.  The  necessity  of  training 
new  hires  should,  however,  decrease 
over  time  as  the  available  pool  of 
HACCP-trained  individuals  increases. 
FSIS  will,  however,  include  a  10 
percent  recurring  cost  in  the  final  cost 
estimate. 
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e.  Final  Owl  Estimates.  The  final 
training  cost  estimates  are  shown  in 
Table  29.  The  one-time  cost  of  $27,988 
thousand  is  the  same  cost  as-eslimated 
for  the  preliminary  analysis.  In  response 
to  comments,  an  annual  recuiring  cost 
of  $2.8  million  has  been  added. 

T«LE  29.— HACCP— TflANNQ 
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6.  HACCP  Programs— Impactm  Total 
Quality  ControiyOvertiine  Issues 

a.  Simimary  of  Requirements.  The 
proposed  rule  did  not  inchids  proposed 
ravisians  to  existing  Total  QoaUty 
Control  (TQC)  reguhitions.  However,  the 
pnunbie  stated  that  FSIS  is  considaring 
baring  HACCP  be  tlw  only  Agency 
lacogidzad  hsehb  and  safaty  mlatad 
process  control  system.  The  praUmiiiary 
RIA  published  with  the  pcopoaad  rule 
stated  that:  "With  the  publication  of  the 
rule,  TOP  estabUihments  could  loae 
their  authority  to  produce  and  ship 
product  after  their  nonnal  shift 
production  time.  As  a  raauh,  287  active 
TQC  establishments  could  bogin  to 
incur  annual  overtime  chaigei.'* 

The  final  decisions  on  TQC 
regubtians  have  not  been  made.  This 
final  anal)rsis  uses  the  Impact  on 
overtime  as  a  conservative  estimate  of 
the  potential  impact  of  pending 
deciaioos. 

b.  Review  of  Preliminary  Coat 
Kitlmatea  The  Agency's  supplemental 
coat  analysia  raoognized  that  there  are 
287  TQC  establiahmenU  that  would 
incur  overtime  costs  to  continue  their 
current  operating  schedules  if  the  TQC 
regulations  were  eliminated.  The  total 
coat  for  these  287  establishments  was 
estimated  at  S2.1  million  per  year.  The 
prriiminary  analysis  estimated  that  the 


total  of  287  included  112  low,  124 
medium  and  51  high  volume  producers, 
c  Comments  on  the  Prelimuiary  RIA. 
A  TQC  establishment  commented  that 
under  the  propoeed  rule  they  would 
have  to  pay  an  additional  $32,308.80 
per  veer  in  overtime  charges.  The 
establishment  commented  that  these 
additional  overtime  charges  would 
equate  to  a  substantial  portiaa  of  their 
.  annual  net  profit 

d.  Responae  to  Coomieats.  The 
comment  from  the  TQC  estabbshroent  is 
consistent  tvith  the  preliminary  analysis 
that  was  based  on  the  premise  tlut  TQC 
establishments  would  lose  their 
authority  to  produce  and  ship  products 
after  their  normal  shift  production  time. 
If  such  authority  is  withdrawn 
establislunentB  would  have  to  incur 
overtime  charges  if  they  want  to 
continue  their  present  operating 
schednlaa. 

The  establiahment  estimated  its 
potential  overtime  cost  based  on  an 
essumpticm  of  100  percent  coverage.  If 
the  eelahlishment's  overtime  hours  were 
coveied  by  a  patrol  asaignnient,  they 
would  be  subject  to  the- provisions  of 
proportional  coverage  and  the  actual 
level  of  overtime  charges  could  be 
subalantially  lower. 

biapection  assignments  cover  8  boun 
of  ramikr  time  aiui  may  aiao  include 
adiaduled  ovartjnie  inspection.  An 
assimment  may  specify  8  boon  in  one 
establishment  or  direct  the  inspector  to 
cover  multiple  eatafaUsbments,  i.e.,  a 
patrol  assignment  where  the  innwctor 
would  spend  a  portion  of  eech  ifay  in 
each  establishment  In  caaes  where  an 
inspector  spends  8  houn  in  a  single 
establishment  and  that  establishment 
decides  to  operate  bit  2  houn  of 
overtime  on  a  routine  basis,  inspection 
coverage  may  be  provided  by  having  the 
assigned  inspector  work  2  hours  of 
overtime.  This  type  of  coverage  would 
be  likely  if  the  eaublishment  %«as 
located  in  an  iaolatad  aree.  In  this  type 
of  case,  the  establishment  would  be 
charged  for  2  houn  of  overtime 
inspection  each  day.  This  type  of 
overtime  situation  would  lead  to 
maximimi  costs  as  suggested  by  the 
commenter. 

If  the  establishment  was  part  of  a 
patrol  assignment  and  there  were  two 
establishments  working  2  houn  of 
overtime,  the  overtime  production  could 


be  covered  by  having  the  inspector  work 
2  hours  of  patrol  overtime,  but  each 
establishment  would  only  be  billed  for 
one  hour,  i.e.,  proportional  overtime 
coverage. 

Because  the  raa)ority  of 
establishments  are  covered  by  petrol 
assignments,  propcHtional  coverage  is 
employed  frequently.  Thus„  the 
establishments'  estimate  of  $32,308.80 
is  a  maximum  level  The  actual  level  of 
charges  could  probably  be  substantially 
lower. 

e.  Final  Cost  Estimates.  This  final 
analysis  has  included  a  cost  of  $2.1 
million  for  annual  overtime  charge,  llie 
analysis  has  assumed  that  the  additional 
overtime  charges  will  occur  on  the  same 
timeframe  as  uie  sequencing  of  HACCP 
implementation. 

£  Summary  c^Cotls  for  low  Volume 
Pmducen 

Because  then  has  been  particular 
interest  in  the  impact  of  this  rule  on 
small  business,  this  final  aection 
summarizes  the  overall  coats  for  low 
volume  producers.  Table  30  illustrates 
the  costs  faced  by  a  typical  low  volume 
producer  over  the  four-year 
implementatian  period.  Becauae  there 
are  leas  than  100  low  volmne  poultry 
slaughter  estabUahmests,  the  coats  for 
generic  B.  coH  sampling  was  not 
included  in  Table  30.  The  costs 
illustratad  in  Tabla  30  apply  to  the 
majority  of  inspected  — rAriAm».tT  m 
esUmatad  2,234  bdenlly  inapedad 
eataMishmanta  and  all  hilt  a  fcw  of  the 
2303  sute  innwcted  eatabliihments. 
These  5,000-plus  esti^liahmeots  all 
meet  the  regulatory  Oaxibility  definition 
let  a  vet;  small  establiahment  and  have 
the  fill]  42  montba  to  implement 
mandatory  HACC?  systems.  There  are 
another  658  establishments  (mediiun 
volume  production)  that  will  have 
slightly  higher  costs,  but  will  also  have 
42  months  to  implement  HAOCP 
because  they  meet  the  regulatory 
flexibility  criteria  for  a  very  small 
establishment  All  establishments 
meeting  the  regulatory  flexibility  criteria 
for  small  establishments  will  hsve  30 
months  to  implement  HACCP.  The  353 
large  establishments  (more  than  500 
employees)  will  be  required  to 
implement  HAOCP  18  months  after 
publication. 


Table  30.— Summary  of  Costs  for  a  Tytical  Low  Volume  EsTABLls^•lENT 
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Table  30.— Summary  of  Costs  for  a  Typical  Low  Volume  Estabushmb*!— Continued 
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The  average  costs  shown  in  Table  30 
%v{ll  be  a  burden  for  many  of  the  low 
volume  producers.  Howevw,  then  are 
bctora  that  should  help  diminish  the 
burden.  Most  of  the  costs  aiul 
essentially  all  of  the  recurring  costs  are 
labor  costs  for  monitoring  sanitatioii 
procedures,  monitoring  HACCP  critical 
control  points  tad  keeping  both  HACCP 
and  sanitation  records.  As  the  above 
analysis  points  out,  these  are  costs  thst 
can  be  reduced  through  efficient 
managemeni  and  allocation  of  resources 
and  should  decrease  with  experience. 
The  Agency  also  views  a  portion  of 
these  costs  as  a  shift  in  resources,  i.e., 
establishment  management  shoald 
spend  more  resources  monitoring 
establishment  operations  and  less  time 
interacting  with  program  personneL 

Another  wsy  of  illustrating  costs  to 
small  businesses  is  to  look  at  the  costs 
for  one  or  more  specific  examples.  Table 
31  illustrates  the  costs  for  a  small, 
single-shift,  proces.sing  establishment 
(no  TQC  or  sanitation  PQC  program) 
with  two  distinct  production  operations 
other  than  raw  ground  product  (overall 
average  was  estimated  at  2.29  based  on 
data  shown  in  Table  25). 

Table  31.— Costs  for  Typical  Sim- 
qle-Shift  Processing  Establish- 
ment 
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Table  31.— Costs  for  Typical  Sin- 
gle-Shift Processing  Estabush- 
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Total 
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Table  32  ilhistrates  the  co«s  for  a 
small,  single-shift,  combination 
(slau^ter  and  further  piooassiiig) 
estaUiahmenl  that  slaugbtan  cattle  cr 
swine,  but  not  both,  and  has  a  single 
further  processing  operation  other  than 
raw  ground  product.  The  establishment 
is  not  under  TQC  inspection. 

Table  32.— Costs  for  TVpical  Sitt 
gle-Shift  Combination  Establish- 
ment 

[Dolan] 


If  one  of  the  two  production 
opraetions  produced  a  raw  ground 
product  the  establiahment  would  have 
to  meet  the  pathogen  reduction 
performance  standard  for  that  product 
As  noted  earlier  in  the  development  of 
the  low  and  high  cost  scenarios  for 
meeting  the  new  Salmonella  standards, 
raw  ground  operations  do  not  have  the 
same  opportunities  to  reduce 
Salmonella  levels  as  do  slaughter 
establishments.  They  can  control  growth 
by  avoiding  temperature  abuse  and  can 
limit  cross-contamination,  but  basically 
they  must  depend  on  the  Salmonella 
levels  of  their  incoming  product  in 
order  lo  meet  the  performance 
standards.  These  estahlishmenU  may 
choose  to  test  incoming  product  in  order 
to  eliminate  suppliers  whose  product  is 
found  to  be  positive.  The  final  analysis 
has  assumed  that  the  low  volume 
producers  would  not  lest  incoming 
ingredients. 
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0 

102 

Tr^ning _ 

5,028 

503 

Reoonfceeping 

0 

6,434 

Toial 

13^19 

8,734 

The  cost  of  meeting  the  pathogen 
reduction  performance  standards 
assumes  that  the  establishment  will  use 
a  hot  water  antimicrobial  rinse  and  have 
one  sample  per  month  analyjed  at  an 
outside  laboratory  ($33.35  per  sample- 
$400  per  year).  The  average  nurabertrf 
head  slaughtered  in  a  low  volume 
establishment  is  approximately  5,000 
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annually.  The  annual  cost  for  the  rinse 
isS400. 

The  development  costs  for  E.  coli 
sampling  in  the  small  establishment 
includes  S640  for  developing  a  sampling 
plan  and  $403  to  train  an  individual  to 
conduct  aseptic  sampling.  The  recurring 
costs  are  based  on  the  assumption  that 
an  average  low  volume  slaughter 
establishment  will  have  to  complete  two 
sampling  windows  (26  samples)  before 
they  demonstrate  compliance  with 
established  criteria. 

The  cost  of  HACCP  training  has 
doubled  for  the  combination 
establishment  because  the  FRIA 
assumed  that  slaughter  and  processing 
operations  are  significantly  different,  so 
that  the  establishment  must  either  train 
two  employees  or  send  one  employee  to 
two  separate  training  courses. 

The  HACCP  recordkeeping  costs 
(monitoring  CCPs  and  recoiling 
findings,  reviewing  records  and  storing 
records)  in  the  above  two  examples 
assume  that  the  establishments  are 
operating  each  process  continuously 
over  a  standard  52-week,  260-day, 
2,080-hour  work  year.  Data  collacted 
during  the  preliminary  analysis 
indicates  that  many  low  volume 
establishments  frequently  have  only  a 
single  production  line  operating  st  a 
given  time.  As  shown  in  Tables  27  and 
30,  the  final  analysis  estimates  an 
average  annual  cost  for  HACCP 
recordkeeping  of  $4,030  for  low  volume 
establishments. 

Appendix  A  to  Final  Ragnlaiory  Impact 


s  to  Cammsnls  Related  to  the 
Preliminary  Regulatory  Impact 
Analysis  But  Not  Addressed  Directly  in 
the  Text  of  the  Final  Analysis 

1.  A  comment  noting  that  the  "data  in 
Tables  1  and  2.  (60  PR  6781)  for 
Toxoplasma  gondii  are  confusing  or  in 
error"  is  correct.  The  tables  as  published 
contained  typographical  errors  that  have 
been  corrected  for  this  analysis.  The 
number  of  cases  of  foodbome  illness 
from  toxoplasmosis  should  be  2,0S6 
cases,  not  3.056  cases.  The  total  number 
of  cases  from  the  foodbome  illnesses 
considered  also  needs  to  be  adjusted  to 
correct  for  the  above  typographical 
error.  Specifically,  the  total  number  of 
cases  should  be  3,605,582  to  7,132,823, 
and  not  3,606,582  to  7,133.823. 

2.  The  same  comment  questioned 
whether  it  is  true  that  the  "estimated 
medical  costs  for  the  2,056  cases 
(toxoplasmosis)  and  41  deaths  is 
$2.7000,000.000?"  This  estimate  is 
correct  but  these  costs  include  the 
estimated  costs  of  lost  productivity  and 
costs  of  residential  care  as  well  as  the 


estimated  medical  costs  of 
toxoplasmosis. 

3.  There  were  several  comments  that 
indicated  that.while  attempting  to 
reduce  the  overall  public  health  risk,  the 
Agency  could  be  increasing  the  risk  to 
farmers  and  small  producers  that  now 
have  livestock  custom-slaughtered  at 
inspected  establishments.  If  a  laige 
number  of  these  small  diverse 
businesses  go  under,  the  comments 
predicted  an  increase  in  at-  home 
slaughter  under  very  marginal 
conditions.  These  comments  imply  at- 
home  slaughter  is  a  high  risk  practice 
using  terms  such  as  barn  yard 
butchering  or  shade  tree  butchering  or 
back  shed  butchering. 

Changes  in  the  final  rule  should  allow 
most  small  businesses  to  continue  to 
operate  successfully  under  inspection. 
There  are  some  small  businesses  that  are 
currently  primarily  custom-exempt/ 
retail  exempt  operations  that  may 
choose  to  withdraw  fiom  inspection. 
These  types  of  iacifities  will  still  be 
available  for  their  custom  slaughtering 
services. 

4.  A  comment  referred  to  the  FSIS 
assertion  that  consideration  of  the  costs 
of  the  various  alternatives  imder 
examination  is  not  relevant  because  the 
alternatives  do  not  meet  the  Agency's 
goal  of  achieving  the  maximum 
pathogen  reduction  possible.  The 
commenter  concluded  that  this  is  an 
entirely  inappropriate  analytical 
framework  for  the  examination  of 
regulatory  alternatives.  By  starting  bom 
the  assumption  that  only  the  maximum 
benefit  attainable  will  suffice,  FSIS 
effectively  renders  its  consideration  of 
available  regulatory  alternatives  a 
complete  sham.  The  purpose  of  a 
regulatory  impact  assessment  should  be 
to  examine  both  the  benefits  and  the 
costs  attributable  to  each  available 
alternative,  and  to  consider  whether 
there  is  an  alternative  to  the  Agency 
proposal  that  is  a  more  cost-effective 
means  of  addressing  the  problem  at 
hand. 

5.  One  commenter  stated  that  the 
Agency  must  include  the  costs 
attributable  to  the  retained  requirements 
as  well.  These  retained  costs  will 
significantly  increase  the  operational 
costs  of  the  combined,  layered  system. 
FSIS  does  not  agree  that  the  RIA  needs 
to  include  the  cost  of  existing 
requirements. 

6.  Comments  expressed  concern  that 
the  proposed  rule  was  an  experiment  to 
collect  the  data  needed  to  determine 
whether  it  was  a  good  idea.  These 
comments  stated  that  industry  should 
not  bear  the  cost  of  a  government 
research  project.  FSIS  has  clearly  stated 
the  public  health  objective  of  this  rule. 


7^ There  are  several  comments  that 
referred  to  a  study  conducted  by  tbe 
Research  Triangle  Institute  for  FSIS.  In 
that  study,  HACCP  Pilot  Programs  Cost 
Findings.  August  31, 1994,  RTI  collected 
cost  information  during  personal 
interviews  at  all  nine  establishments 
that  had  participated  in  USDA's  HACCP 
Model  Pilot  Program. 

One  comment  noted  that  the  pilot 
establishments  used  for  the  study  are 
establishments  that  are  larger  than  most 
of  the  establishments  that  are  going  to 
be  affected.  The  RTi  study  noted  that 
none  of  the  voluntary  participants  have 
annual  sales  under  $3  million.  The  RTI 
study  was  one  source  of  information  for 
the  FStS  cost  analysis.  The  Agency  did 
not  use  the  infonnation  in  a  way  that 
suggested  it  was  representative  of  all 
establishments  or  in  any  way  imply  that 
it  was. 

Another  comment  stated  that  USDA 
nlied  very  heavily  on  the  nine  pilot 
establishment  studies.  The  data 
collected  by  RTI  was  one  source  of 
infonnation  used  for  the  preliminary 
cost  analysis.  The  analysis  clearly  dtes 
the  RTI  study  as  one  of  several  data 
sources. 

A  comment  during  the  public  hearing 
attributed  a  cost  of  $23,000  or  $27,000 
to  the  RTI  study  for  a  hazard  analysis, 
plan  development  and  validation  for  a 
small  business  that  doesn't  need  any 
equipment  or  estabUshment  upgrade. 
The  RTI  study  reported  costs  for  plan 
development  ranging  from  $607  to 
$15,750.  FSIS  assumes  that  the  hazard 
analysis  is  part  of  plan  development. 
The  RTI  study  did  not  address  a 
separate  cost  component  for  validation. 

8.  One  comment  indicated  that  the 
source  of  the  estimates  for  total  cases 
and  deaths  for  E.  coli  Ol57:H7  does  not 
support  the  number  used  in  the  benefit 
estimates.  The  preliminary  analysis  was 
based  on  10,000-20,000  total  cases  and 
an  estimate  of  from  200-500  total 
deaths.  Sources  identified  were  the 
AGA  conference  and  CDC 
commimications.  The  "CDC  comm." 
citation  mentioned  in  the  FSIS  proposal 
refsrs  to  both  the  Ostroff  et  al.  (1989) 
and  the  McDonald  et  al.  (1988)  articles 
as  described  in  the  comment.  These 
references  provide  an  incidence  rate  for 
E.  co/iOl57:H7of2.1/100.000to8/ 
100,000.  The  AGA  conference  suggests 
there  are  10.000  to  20,000  cases  ofE. 
coli  01S7:H7  each  year  in  the  United 
States.  This  translates  lo  a  rate  of 
approximately  4/100,000  to  8/100.000, 
which  is  higher  on  the  lower  estimate. 
ERS  chose  to  use  the  consensus 
numbere  because  they  reflect  the  current 
thinking  of  a  nonadvocate  panel  of 
experts.  FSIS  agrees  with  the 
commenter  that  better  data  on 
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foodbome  disease  incidence  is  needed 
but  believe  that  the  preliminary  analysis 
used  the  best  estimates  available. 

9.  Commenter  stated  FSIS  relied  on 
faulty  data.  FSIS  responds  that  there  is 
a  difference  between  saying  data  are 
limited  and  saying  data  are  faulty. 
Existing  food  safety  data  are  limited  and 
more  thorough  data  may  not  be 
available  for  a  long  time. 

10.  A  commenter  noted  that  FSIS  did 
not  address  the  "cost"  of  the 


development  of  a  highly  susceptible 
population  because  some  exposure  is 
necessary  lo  establish  immunity.  The 
same  commenter  suggested  there  might 
be  a  "nutritional  health"  cost  penalty, 
i.e.,  the  rule  would  increase  the  cost  of 
food  so  much  that  consumers  would  not 
be  able  to  afford  nutritional  food.  FSIS  . 
notes  that  the  commenter  did  not 
provide  support  for  these  "costs." 

11.  A  commenter  noted  that  their  low 
annual  insurance  premium  of  $150 


strongly  suggests  that  the  insurance 
industry  considers  their  existing  safety 
record  commendable  and  worthy  of  a 
low  liability  rate.  FSIS  notes  that 
another  comment  has  suggested  that 
lower  rates  are  being  offered  in 
conjunction  with  improved  process 
control  systems. 
IFR  Doc  96-17837  Filed  7-18-96;  8;4S  iml 
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DEPARTMENT  OF  TRANSPORTATION 

FMwai  Avladon  AdmlnMrMlon 

14CFRPwt440 
(Doctol  2an5;  Notte*  M-q 
MN  2iao-AFM 

Financial  RaaponaOHIIty  Raqulremanta 
for  Uoanaad  Launch  AdMtiaa 

AOENCY:  Federal  Aviation 
Administration,  Associate 
Administrator  for  Commercial  Space 
TranqiarUtion.  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


Y:  The  Associate  Administrator 
for  Commercial  Space  Transportation  of 
the  Federal  Aviation  Administration 
(FAA)  currently  preacribes  financial 
responsibility  requirements  for  licensees 
authorized  to  conduct  commercial  space 
launch  activities  on  a  case-by-case  basis. 
after  analyzing  the  risks  associated  with 
Uceoaed  activities.  This  proposed 
rulemaking  would  codify  the  Associate 
Administrator's  approach  to 
implementing  these  requirements  Gi 
rules  of  general  applicability. 
Specifically,  the  proposed  regulations 
would  establish  how  certain  risks  are 
allocated  among  the  various  launch 
participants  and  addressed  through 
financial  responsibility  requirements, 
including  statutorily-based  reciprocal 
waivers  of  claims.  The  propond 
regulations  would  also  addiesa 
ehgibility  for  payment  by  the  United 
States  Government  of  certain  third-party 
claims  and  this  Notice  requests 
comments  on  appropriate  means  of 
implementing  this  obligation.  The  FAA 
is  undertaking  this  rulemaking  initiative 
to  implement  financial  responsibility 
requirements  under  the  Commercial 
Space  Launch  Act  of  1984,  as  amended, 
codified  at  49  U.S.C.  Subtitle  IX.  ch. 
701,  Commertnal  Space  Launch 
Activities. 

DATES:  Comments  must  be  received  by 
September  23, 1996. 
AOOflESSES:  Comments  should  reCerence 
the  docket  number  of  this  notice. 
Commenters  should  mail  four  copies  of 
any  comments  to  the  FAA  Rules  Docket, 
Room  915G,  Federal  Aviation 
Administration,  U.S.  Department  of 
Transportation,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591. 
Persons  wishing  to  receive 
acknowledgment  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  postcard.  Copies  of 
materials  relevant  to  this  rulemaking, 
including  copies  of  all  public 
comments,  are  kept  by  the  Rules  Docket 
Technician.  Roran  91 5C.  at  the  ahove 


addiev.  The  docket  is  available  for 
inspection  between  8:30  B.m.  and  5 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays. 

FOB  FURTH6R  MFOMUTION  COHTACT:  Ms. 
Esta  M.  Rosenberg,  Attomey-Advior, 
Regulations  Division,  Office  of  the  Chief 
Coimsel,  Federal  Aviation 
Administration.  U.S.  Department  of 
Transportatipn,  (202)  366-430S. 

supPi^mTAfiy  mformation: 

BackgnHind 

The  Commercial  Space  Launch  Act  of 
1984.  as  amended  (the  Act),  49  U.S.C. 
App.  2601-2623.-Codified.  at  49  U.S.C. 
Subtitle  DC,  Commercial  Space 
Transportation,  ch.  701,  Commercial 
Space  Launch  Activities,  49  U.S.C. 
70101-70119,  authorizes  the  Secretary 
of  Transportation  to  license  and  regulate 
commercial  space  launches  and  the 
commercial  operation  of  launch  sites 
carried  out  within  the  United  States  or 
by  its  citizens.  Among  the  suted 
purposes  of  the  Act  are  protection  of 
public  health  and  safety,  safety  of 
property,  and  United  States  natianal 
security  and  foreign  policy  interests,  as 
well  as  ensuring  compliance  with 
international  treaty  obligations  of  the 
United  States.  In  carrying  out  the  Act. 
the  Secretary  is  required  to  encourage, 
promote,  and  facilitate  private  sector 
launch  activities.  Another  objective  is  to 
facilitate  development  of  a  commercial 
space  transportation  sector  that  is 
capable  of  competing  in  the 
international  market.  The  Secretary's 
responsibilities  under  the  Act  are 
carried  out  by  the  Associate 
Administrator  for  Commercial  Space 
Transportation  of  the  Federal  Aviation 
Administration  (Office).  Prior  to  Fiscal 
Year  1996.  the  Secretary's  responsibilies 
were  carried  out  by  the  Office  of 
Conunercial  Space  Transportati<m. 
located  within  the  Office  of  the 
Seoetary  of  the  Department  of 
Transportation  (DOT  or  Department). 
The  Commercial  Space  Transportation 
Licensing  Regulations  set  forth  in  14 
CFR  Ch.  in  remain  appUcable  to 
regulatory  activities  administered  by  the 
Office. 

Cunvnl  Industry  Status 

The  commercial  space  industry  is 
expanding  and  experiencing 
reinvigorated  growth  with  the  creation 
of  new  technologies  and  markets.  U.S. 
commercial  space  revenues  are 
estimated  at  S6.S  biUioo  for  1994  and 
prospects  are  positive  for  continued 
pt)wth.  As  a  )uly  15.  1996.  63  DOT- 
Ucensed  launches  that  have  taken  place 
since  the  firat  license  was  issued  in 
1998.  Up  to  three  big  low  earth  ortiit 


(LEO)  twlammmmiir^tifflu  systems  and 
two  little  LEO  systems  are  projected  lor 
launch  this  decade,  resulting  in  asmany 
as  40  launches  and  275  smaU  satellites. 
Many  other  systems  requiring  additional 
launches  are  being  plaiined  and  may 
increase  projected  launch  rates. 

The  U.S.  commercial  launch  industry 
is  responding  to  increasing  demands 
and  heightened  international 
competition  with  new  launch  concepts 
and  innovative  partnerships.  In  addition 
to  conventional  suborbital  and  orbital 
launches  of  expendable  laimch  vehicles 
(ELVs)  from  earth  to  space,  the  Office 
has  licensed  launches  involving  a 
variety  of  innovative  space 
transportation  technologies  including 
air-launched  rockets  and  a  reentry 
vehicle  system.  The  Office  has  also 
begun  discussions  with  industry  on 
approaches  to  evaluating  new  reusable 
launch  vehicle  and  sea-Uunch    - 
technologies.  Currently,  the  private 
sector  is  conducting  launch  activities  at 
four  Federal  launch  ranges  throughout 
the  United  States.  Five  States— iUaska. 
California.  Florida.  New  Mexico,  and 
Virginia — have  plans  under  way  for 
developing  state-sponsored  spaceports. 

Evolution  of  U.S.  Commercial  Space 
Transportation  Policy. 

The  first  ten  years  of  the  U.S. 
commercial  launch  industry  have  been 
a  period  of  transformation,  informed  by 
national  policy  and  world  events. 
After  passage  of  the  Commercial 
Space  Launch  Act  of  1984,  the 
Government  instituted  policy  and 
legislative  initiatives  encouraging 
conunercial  launches.  Nevertheless, 
during  this  time,  in  the  face  of 
competing  federal  policies  favoring 
maximum  use  of  NASA's  Space 
Transportation  System  and  relatively 
low  launch  prices  for  services  offered  by 
'  the  European  laimch  operator, 
Arianespace,  the  U.S.  private  sector 
appeared  reluctant  to  commit  the 
resources  necessary  to  compete  for  the 
relatively  few  launches  of  commercial 
satellites  then  available  in  the 
international  market. 

The  commercial  launch  services 
market  was  altered  dramatically  in  1986 
with  the  loss  of  the  Space  Shuttle 
Challenger.  This  event  caused  the 
United  States  Government  to  reverae  its 
policy  of  reducing  reliance  on  ELVs  in 
.  favor  of  the  Shuttle.  On  August  IS. 
1986,  President  Reagan  announced  a 
new  United  States  Space  Launch 
Strategy  stating  that  NASA  would  "no 
longefbe  in  the  business  of  launching 
private  satellites,"  and  that  the 
government  would  be  looking  to  the 
private  sector  to  "become  a  highly 
competitive  method  of  launching 
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commercial  satellites"  and  "clear(ing) 
away  the  backlog  that  has  built  up 
during  this  time  vvhen  our  shuttles  are 
being  modified." 

Tms  decisian  removed  the  Umted 
States  Government  bom  ditvct 
competition  with  private  launch 
servicaa  providera  and,  because  the 
Challenger  accident  resulted  in  a 
backlog  of  payloads  to  be  launched 

Erovided  a  potential  market  for  U.S. 
lunch  firms.  Shortly  thereafter,  the 
President  initiated  a  comprehensive 
review  of  existing  space  policy  for  the 
purpose  of  providing  a  clear,  unified 
statement  of  poUcy  goals  and  directives. 

On  February  11. 1988.  President 
Reagan  issued  a  directive  on  National 
Space  Policy  that  conaoUdated  and 
updated  previous  Presidential  guidance 
on  space  activities.  The  National  Space 
Policy  recognized  for  the  first  tinM  a 
distinct  commercial  space  sector, 
alongside  the  military  and  civilian 
government  sectors,  as  an  integral  part 
of  an  overall  national  effort  to  maintain 
United  States  space  leadership. 
Concurrent  with  release  of  the  National 
Space  Policy,  the  Administration 
announced  a  fifteen-point  Conunercial 
Space  Initiative  that  reinforced  one  of 
the  principal  objectives  of  the  Ad:  The 

Sromotion  of  a  robust  commercial 
lunch  industry.  This  objective  was  to 
be  accomplished  by.  among  other 
things,  instituting  a  more  equitable 
allocation  of  risk  between  the 
Government  and  private  sector  for 
commercial  launch  activities  at 
Govenunent  ranges.  This  provision  of 
the  initiative  consisted  of  two  elements: 
A  United  States  Government  waiver  of 
claims  of  property  damage  to 
Government  property  in  excess  of  DOT- 
lequired  insurance;  and  a  United  States 
Government  waiver  of  claims  covered 
on  IX3T-required  insurance  when  loss  of 
injury  results  from  Government  willful 
misconduct  or  recklessness. 

Taken  together,  these  policy 
initiatives  created  an  environment  that 
became  more  conductive  to  private 
investment  in  and  business 
commitments  to  commercial  space 
launch  activities,  and  Federal  agencies 
responded  accordingly.  Agencies 
operating  United  Slates  Government 
launch  facilities  developed  range 
support  agreements  to  provide  for 
commercial  use  of  Government  launch 
property  and  services  in  accordance 
with  the  AcL  On  April  4, 1988.  the 
Office  published  DOTs  Commercial 
Space  Transportation  Licensing 
Regulations,  14  CFR  Ch.  m,  and  on  June 
22. 1988.  issued  the  first  of  33  licenses 
issued  to  date. 

Policy  guidance  supplementing  the 
National  Space  PoUcy  has  been 


formulated  to  encourage  further  growth 
of  private  sector  space  activities.  Most 
recently,  on  August  4. 1994.  President 
Clinton  atmounced  a  new  Natianal 
Space  Transportation  PoUcy  reaffirming 
the  Govenunent's  commitment  to  the 
commercial  space  transportation 
industry  and  the  Department's  critical 
role  in  licensing,  facilitating  and 
promoting  conunercial  launch 
operations.  Under  this  Policy,  the 
Department,  along  with  the  Department 
of  Commerce  and  other  agencies  as 
appropriate,  is  charged  with  developing 
an  implementation  plan  focusing  on 
measures  to  foster  an  internationally 
competitive  U.S.  laimch  capability.  The 
Department  also  ensures  that  U.S. 
Government  space  technology  plans 
address  commercial  space  launch  sector 
needs. 
The  1980  Amendments 

Genenif 

The  Commercial  Space  Launch  Act 
Amendments  of  1988,  PubUc  Law  100- 
657  (1988  Amendments),  replaced  very 
general  insurance  requirements  with  a 
detailed,  comprehensive  financial 
responsibility  and  allocation  of  risk 
regime  for  commercial  laimch  activities, 
including  a  more  explicit  exposition  of 
the  United  Sutes  Government's  risk- 
related  rights  and  obligations. 
Reaffirmed,  as  part  of  the  1988 
Amendments,  is  the  Department's 
responsibility  to  protect  United  States 
interests  when  Government  property  or 
personnel  is  involved  in  supporting 
licensed  activities. 

The  principal  features  of  the  regime 
include  risk-based  insurance 
requirements,  limited  Government 
payment  of  certain  third-party  claims, 
and  reciprocal  wiivers  of  liability 
among  launch  participants.  Participants 
in  licensed  launch  activities  are 
protected  from  potentially  unlimited 
uability  by;  (1)  requiring  the  licensee  to 
provide  insurance  (or  oUierwise 
demonstrate  financial  responsibility) 
based  on  maximum  probable  loss 
determinations  that:  (a)  protects  launch 
participants,  including  the  United  Stales 
Government,  from  third-party  liability 
(in  an  amount  not  exceeding  the  lesser 
of  $500  million  or  the  maximum 
available  on  the  world  market  at 
reasonable  cost)  (49  U.S.C.  70112(a)], 
and  (b)  compensates  for  damage  or  loss 
to  United  States  Government  property 
(in  an  am^imt  not  exceeding  $100 
miUion)  (49  U.S.C  70112(b)):  and  (2) 
providing  for  payment  by  the  United 
States  Government  of  successful  third- 
party  claims  up  to  $1.5  billion  in  excess 
of  the  required  amount  of  third-party 
Uability  insurance,  subject  to  enactment 


by  Congress  of  an  appropriations  law  or 
other  legislative  authority  (49  U.S.C 
70113(aKl)).  In  addition,  the  goal  of 
aUocsting  risks  and  costs  associated 
with  Uoeinsed  activities  is  met  hy 
requiring  participants  to  enter  into 
reciprocal  waivera  of  claims  in  which 
each  party  absorbs  certain  losses  it  may 
sustain  as  a  result  of  licensed  activitiea. 
49  U.S.C  70112(b).  Taken  together, 
these  provisions  are  intended  to  achieve 
a  fair  allocation  among  the  various 
parties,  including  the  United  States 
Government,  of  the  risks  attendant  to 
their  involvement  in  coaunardal  launch 
activities. 

The  Office  has  been  implementing  the 
financial  responsibiUty  and  aUocatioo  of 
risk  provisions  of  the  1988  Amendments 
on  a  case-by-case  basis,  consistent  with 
the  adjudicatory  process  eslabUshad  by 
the  Office  in  the  Commercial  Space 
Transportation  Licensing  Regulations. 
14  CFR  Ch.  m.  Since  early  1989,  when 
the  first  Ucense  was  issued  after  the 
1988  Amendments  became  effective, 
Ucenses  have  included  a  license  order 
devoted  entirely  to  insurance  and  other 
finanf-ial  responsibility  requirements 
that  must  be  satisfied  a«  conditions  of 
each  Ucense.  As  of  July  15,  1996.  63 
launches  have  been  conducted  purauant 
to  these  requirements.  As  a  result  of  this 
experience,  the  Office  beUeves  that 
many  provisions  included  in  Ucense 
orders  may  be  standardized  in  rules  of 
general  appUcabiUty.  The  specific 
amounts  of  required  insurance  would  be 
set  forth  in  a  Ucense  order. 

Although  requirements  would  be 
standardized.  Uoensees  may  ask  for 
reUef  from  a  particular  regulatory 
requirement  by  petitioning  the 
Associate  Adininistrator  for  Commercial 
Space  Transportation  using  the 
procedures  set  forth  in  S  404.3  of  the 
Commercial  Space  TranspotUUon 
Licensing  Regulations  (14  CFR  S  404.3). 

Allocation  of  Risk  and  Payment  of 
Excess  Qaims  Provisians 

The  1988  Amendments  focus  on  two 
areas  of  risk  aUocation:  (1)  Protecting 
the  commercial  launch  industry  against 
catastrophic  losses  from  third-party 
liabiUty  claims;  and  (2)  limiting  possible 
claims  «*nnng  launch  participants.  At 
the  same  time,  the  1988  Amendments 
are  directed  at  minimizing  the  potential 
liablUty  of  the  United  States  as  a 
launching  state  under  inlematiQnal  law; 
and  protecting  the  United  States 
Government,  including  its  agencies, 
personnel  and  contractore,  from 
liabiUty,  loss  of  injury  resulting  from  the 
Government's  participation  in 
commercial  launch  activities  by 
providing  launch  support  to  commercial 
launch  services  providers.. 
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This  atbrt  to  inaulate  the  Unitad 
States  Goveniment  and  Its  agencies, 
penonnel  and  contractors  involved  in 
DOT-licansed  launch  activities  from  a 
significant  measuie  of  exposure  to 
liability,  loss  or  injury  resulting  from 
lioenaed  activities  is  important  because 
of  the  Government's  liability  exposure. 
This  exposure  derives  from  two  sources 
Under  international  treaty,  especially 
the  l^eaty  on  Principles  Governing  the 
Activities  of  States  in  the  Exploration 
and  Use  of  Outer  Space,  including  the 
Moon  and  Other  Celestial  Bodies  (Outer 
Space  Treaty)  (entered  into  force 
October  1967).  and  the  Convention  on 
Inteniational  Liability  for  Damage 
Caused  by  Space  Objects  (Liability 
Convention)  (entered  into  force 
September  1972).  the  United  Sutes 
Government  has  accepted  certain 
obligadoiu  to  compensate  parties 
outside  the  United  Sutes  for  damage, 
including  personal  injury  and  loss  of 
life,  cauaad  by  space  objecU  launched 
bom  the  United  States  or  by  persons  or 
entities  whose  activities  are  supervised 
or  overseen  by  the  United  States 
Government.  In  addition,  when  the 
Government  is  involved  in  private 
sector  launch  activities  through  use  of 
its  property,  hdlities,  equipment  or 
peisonnel  to  support  and  fodlilate  those 
activities,  the  United  States  Govemment 
risks  damage  or  injury  to  its  own 
propaity  and  personnel  and  legal 
liability  tor  other  losses.  It  is  the  Office's 
view  that,  under  the  1988  Amendments, 
risk  for  these  losses  should  be  allocated 
primarily  to  the  nongovernmental 
launch  participants,  subject  to  three 
important  exceptions,  and  the  statutorv 
requirements  for  insurance  and  waivers 
'  of  claims  must  be  construed  and 
implemented  to  effect  this  allocation  of 
risk.  (The  term  "nongovernmental"  is 
used  throughout  this  discussion  to  mean 
launch  participants  other  than  U.S. 
Govemment,  its  agencies,  contractors 
and  subcontractors,  and  the  employees 
of  each.) 

The  three  important  exceptions  are 
those  risks  that  the  U.S.  Government 
affirmatively  accepts  under  the  Act. 
They  are:  (1)  The  risk  othervnse  borne 
by  the  U.S.  commercial  launch  industry 
of  catastrophic  losses  and  unlimited 
liability  associated  with  commercial 
launch  activities,  up  to  the  statutory 
limit  of  51.5  billion  above  reqtiired 
third-party  liability  insurance,  subject  to 
enactment  of  legislation,  49  U.S.C. 
70113(a):  (2)  the  risk  of  property  damage 
or  loss  to  United  States  Govemment 
launch  property  or  facilities  in  excess  of 
required  insurance.  49  U.S.C. 
70112(b)(2);  and  (3)  acceptance  of 
liability  (or  death,  bodily  injury  or 


, ^  or  loss  that  results 

the  willful  misconduct  of  the 
United  States  Govemment  or  its  agents. 
49  U.S.C.  70112(e). 

The  Office  believes  that  acceptance  of 
these  risks  by  the  United  Slates 
Government  is  necessary  in  order  to 
accomplish  the  goals  underlying  the 
1988  Amendments;  that  is  for  the  U.S. 
commercial  launch  industry  to  compete 
effectively  against  foreign  launch 
services  providers  that  offer  certain 
financial  assurances  from  their 
governments,'  and  to  limit  the  amount 
of  liability  insurance  that  must  be 
obtained  to  protect  launch  participants 
without,  to  industry's  words,  their 
"betting  the  company"  on  each  launch. 
Not  surprisingly,  the  linchpin  of  the 
allocation  of  risk  regime  in  industry's 
view  has  been  the  United  States 
Government's  agreement  to  protect 
launch  participants  against  the  risk  of 
catastrophic  losses  and  unlimited 
liability  asaodated  with  commercial 
launch  activities.  Pursuant  to  the  1988 
Amendments,  the  Department  seeks  to 
provide  this  protection,  or  so-called 
"indemnification,"  by  preparing  a 
compeoaaUoa  plan  that  the  President 
submits  to  Congress  for  review  and 
approval,  and,  if  necessary,  enactment 
of  additional  legislative  authority 
providing  far  the  payment  of  claims. 

Significantly,  the  1988  Amendments 
do  not  expressly  mandate 
indemnification  of  laimch  participants 
and,  unlike  the  1988  Prioe-Andetson 
Amendments.  Pub.  L.  100-408,  the 
notion  of  a  "contract  of       ' 
indemnification"  does  not  appear. 
Rather  the  1988  Amendments  lay  out  a 
mechanism  by  which  Congress  may 
enact  legislation  to  appropriate  the 
requested  funds.  Accordingly,  it  would 
be  inappropriate  to  refer  to  the  payment 
of  excess  claims  provisions  without 
recognizing  the  role  Congress  must  play 
in  enacting  appropriations. 
Nevertheless,  it  is  the  Office's  view  that 
the  1988  Amendments  represent  an 
undertaking  by  Congress  to  allocate  to 
the  United  States  Government  the  risk 
of  certain  losses,  including  damage  to 


>  Al  tha  lima  tbe  IMS  Amflndmenu  wen 
•nacted.  •ntrajits  lo  tha  coirnnarclal  lauMb  industry 
axpmaaed  deap  concern  ovar  potentially  open- 
ended  expoaure  to  liability  tor  damagea  aaaociated 
with  launch  activitiaa  that  could  undermine  the 
position  of  United  States  fimu  »ls-a-vi»  their 
foreign  compatitoca.  For  example,  while  oiatotnen 
of  Arianaapaca  benefited  from  full  indamniricatlon 
by  the  French  Government  far  all  Ihird-party 
liability  that  exceeded  required  insurance  levela  of 
400  million  French  tnna  lapproximataly  565 
million  in  198*}.  conesponding  protection  wtt  not 
available  to  customers  of  emerging  commaiTiial 
launch  aenicea  providers  in  the  United  Statea. 
Consequently,  from  a  commercial  ponpecUve. 
foreign  launch  aarvicns  providers  poaaaaaad  a 
•ignlBcant  ctmpaUlisa  idnnlaga  anr  VS.  Snna. 


Government  property  in  excess  of 
required  Govemment  property 
insurance,  and  excess  third-party 
claims.  In  this  maimer,  commeicial 
launch  operators,  their  customers,  and 
the  contractors  and  subcontractors  of 
each  may  be  relieved  from  some  of  the 
risk  associated  with  commercial  launch 
activities.  In  return,  the  United  States 
Govemment  is  protected  from  liability 
and  loss  by  required  insurance  at  no 
cost  to  the  Govemment 

Riak-Baaed  Insurance  Kequiremmls 

One  of  the  principal  features  of  the 
1988  Amendments  is  the  Department's 
mandate  to  establish  risk-based 
insurance  requirements.  Under  the  Act, 
the  amount  of  required  insurance  is 
prescribffd  based  on  the  Department's 
determination  of  the  "maximum 
probable  loss"  that  would  result  from 
licensed  activities. 

Before  enactment  of  the  1988 
Amendments,  section  16  of  the  Act 
prescribed  general  liability  insurance 
requirements.  It  specified  that  any 
person  launching  a  laimch  vehicle  or 
operating  a  laundi  site  under  a  license 
Issued  by  the  Department  have  in  effect 
liability  insurance,  at  least  in  the 
amount  that  the  Department  considered 
necessary  for  the  licensed  launch  or 
operation,  considering  the  inlematianal 
obligations  of  the  United  States.'  These 
obligations  include,  in  particular,  any 
United  States  obligations  as  a  signatory 
to  the  Liability  Convention. 

On  May  7, 1985,  the  Office  published 
an  Advance  Notice  of  Proposed 
Rulemaking  on  third-party  liability 
insurance  requirements  for  commercial 
space  launch  activities  (the  ANPRM),  50 
FR  19280,  focusing  exclusively  on' 
implementation  issues  relating  to 
section  16  of  the  Act. 

The  ANPRM  reflected  the  Office's 
conclusion  that  liability  insurance 
should  be  adequate  to  compensate 
parties  not  participating  in  licensed 
latmch  activities  for  losses  or  damages 
resulting  from  those  activities.  The 
Office  sought  to  identify  considerations 
other  than  international  obligations  of 
the  United  States  to  be  taken  into 
account.  Other  general  issiies 
highlighted  in  the  j\NPRM  were:  (1) 
Whether  evidence  of  insurance 
(including  significant  levels  of  risk 
retention)  should  be  the  exclusive 


'Each  penon  wlio  launchaa  ■  launch  vehicle  or 
oparatea  a  launch  site  under  a  licaosa  issoad  or 
trmnatered  under  this  Act  shall  have  in  effect 
lUUlily  insuranca  at  least  in  such  amount  as  is 
oonaideted  by  the  Secretary  to  be  naceasary  for  such 
launch  or  operation,  considering  tha  iDternational 
obligalioas  of  the  United  Slates.  Tha  Seci^tary  shall 
prescribe  such  amouru  after  conaulutioo  with  tha 
Attorney  General  and  other  appropriate  agancfea." 
49  U.S.C  App.  261S. 
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meuis  of  dennnstnting  financial 
rasponsibility;  and  (2)  whether  the 
Office  should  require  laimch  services 
provitlers  to  obtain  tbe  msnrimiim 
amount  of  liability  insuranoa 
oommeicially  aviilable  at  rauonable 
tales  (tbe  standard  employed  by  NASA 
in  requiring  insurance  for  commercial 
payloadk  launx^ied  on  the  Space 
Shuttle),  ot,  alternatively,  whether  the 
Office  should  conduct  an  analysia  of  the 
risks  arisingfrom  a  launch  and  set 
apprapriate  financial  responsibility 
requirements  based  upon  that  analysis. 
The  ANPRM  also  sought  comments  on 
whether  the  Office  should  vary  liability 
insurance  requirements  by  vehicle  class 
and  the  duration  of  Hcaosad  activities, 
and  what  factors  the  United  Sutes 
Govemment  should  consider  in 
deciding  whether  to  seek  compeiuation 
from  responsible  parties  for  damages  for 
which  the  United  States  may  be  held 
liable  under  United  States  or 
intemational  law. 

Ten  private  parties  submitted 
commenla  in  response  to  the  ANPRM. 
They  included  one  commercial  operator 
of  a  privatized  United  States  expendable 
launch  vehicle  (ELV)  launch  system, 
three  entreprenetirial  launch  firms,  two 
space  insuranca  brokers,  two 
government  aerospace  contractors,  and 
two  law  students. 

Most  of  the  comments  addressed  the 
amount  of  liability  insuranca  the  Office 
should  require  and  the  appropriate 
standard  for  making  that  determination. 
Only  three  of  the  commenters,  the 
insurance  brokers  and  an 
entrepreneurial  laundi  services 
provider,  supported  utilization  of 
NASA's  approach  of  requiring  that 
launch  services  providers  oblaan  the 
maximum  amount  of  insurance 
commercially  available  at  reasonable 
rates.  One  insurance  broker  favored 
applying  this  standard  lo  the  actual 
launch  phase  only,  arguing  that  ride 
analysis  should  he  employed  in  setting 
requirements  for  on-oit>it  liability 
coverage.  All  of  the  other  laimch  and 
aerospace  firms  that  commented  favored 
the  risk  analysis  approach. 

Commenters  difined  on  the  issue  of 
duntion  of  required  insurance  coverage. 
One  commenter  favored  requiring 
coverage  only  for  the  launch  phase, 
another  preferred  the  useful  life  of  a 
payload,  and  a  third  recommended 
Insurance  be  maintained  as  long  as  a 
physical  object  remains  in  space.  Only 
two  commenters  addressed  the  question 
of  whether  the  Office  should  distinguish 
among  the  different  ELV  launch  systems 
in  setting  third-party  liability  insurance 
requirements,  both  favoring  making 
such  distinctions  if  justified  by  risk 
analysis.  In  addition  to  the  issues  on 


which  the  ANPRM  requested  comment, 
five  commentera  argued  that  tha  United 
Stales  Govemment  should  indemnify 
private  launch  firms  and  their 
contraclois  fei  damages  that  exceed  the 
amount  of  required  coverage.  One 
commenter  urged  that  the  United  States 
either  le-inletpiet  its  rseponsibilities 
under,  or  withdraw  from,  the  Uabillty 
Convention. 

Following  publication  of  the  ANPRM. 
and  in  light  lif  most  commenters' 
endonement  of  insurance  requirements 
based  on  an  analysis  of  risk,  the  Office 
developed  a  risk  analysis  approach  to 
deteimining  acceptable  levels  of  public 
exposure  to  hazards  associated  with 
commercial  launches,  and  it  began 
applying  risk  analysis  techniques  on  an 
appUcation'specific  basis.  The  Office's 
ridt  analysis  approach  was  baaed  upon 
extensive  studies  it  had  conducted  on 
the  risks  associated  with  commercial 
laundses  and  Launch  operations,  and  on 
the  utility  of  various  analytical 
techniques  for  quantifying  them.  These 
studies  include  a  three-volume  report, 
dated  May  1988,  entitled  "Hazard 
Analysis  of  Commercial  Space 
Ttensportation"  and  on  "Assessment  of 
Third  Parly  Liability  Insurance 
Associated  with  Commeteial 
Expendable  Laimch  Vehicles."  each  of 
which  is  available  frtmi  the  Office. 

At  tha  time  tbe  1988  Amendments 
were  enacted,  the  Office  was  preparing 
a  rulemaking  action  to  establish  risk 
analysis  as  the  preferred  method  for 
detenniniBg  appcopriate  levels  of 
insurance  for  licensed  activities.  The 
need  to  propose  adoption  of  this 
approa(±  became  moot.  In  requiring 
maximum  probable  loss  determinations. 
Congress  effectively  codified  the 
Office's  approach  by  mandating  risk 
analysis  as  the  basis  on  which  the 
Department  establisfaes  required  levels 
of  finanrinl  responsibility  under  the 
Act. 

This  rulemaking  is  intended  to 
provide  definition  to  the  statutory  term, 
"maximum  probable  loss."  in  texms  of 
the  Office's  approach  to  prescribing 
insurance  requirements  for  each  launch 
license  issued.  "Maximum  probable 
loss"  does  not  mean  maximum  possible 
loss,  that  is,  a  "worst  case"  sceiuirio 
regardless  of  likelihood.  The  Office 
detemiines  maximum  probable  loss  for 
licensed  launch  activities  by  analyzing 
the  known  hazards,  and  the  probability 
of  loss,  assodated  with  specific  launch 
activities.  A  detailed  explanation  of 
maximum  probable  loss  methodology  is 
presented  in  the  section-by-section 
analysis  below. 


I  rQliowta|lBe 

In  Mrly  1989.  the  Risk  Managamaid 
WarUngOoup  of  tbe  Commercial 
Space  Tnmspoiutiaa  Advisory 
Committee  (COMSTAC)  >  developed 
Implamantttdon  positions  on  die  1988 

Ainam/<Tn»nl«,  InrbilMng  « 

rttfTrmmeiidatl'VT  that  the  scope  of 
required  liability  insurance  coverage  be 
commansuiate  with  theicope  of 
potential  Utility  of  thoae  panons 
involved  in  providing  launch  servlcai 
the  licensee,  its  customer,  the  U.S. 
Government,  and  the  contractors  and 
subconUacton  of  each — resulting  bom 
activities  carried  out  underthe  license. 
In  its  view,  potential  liability  arose  with 
the  licensee's  entry  upon  the  launch 
complex.  AddiUonally.  the  waiver  of 
claims  provisions  and  Uie  so-called 
"indemnification"  provisions  of  the  Ad 
were  viewed  as  heing  equally  broad  in 
scope.  The  COMSTAC  huthar 
recommended  that  post-launch 
protection  imder  the  Act  resnain  in 
place  for  at  least  three  yean  fbUowjng 
ignition  of  the  launch  vehicle  for  flight. 

In  carrying  out  ite  licensing 
responsibilities,  the  Office  began  issuing 
licenses  in  1980,  authorizing  a  specific 
launch  and  preparatory  launch  cite 
opeiations  ^fnrimtaA  with  the  coadud 
ol  that  launch.  This  approach  was 
intended  to  satisfy  industry's 
expectations,  including  those  voicediiy 
COMSTAC.  and  be  consistent  with  the 
Dspartraent's  understanding  of  the  1B88 
Amendmenls.  Within  two  years,  the 
Office  isausd  the  firat  of  several  opentor 
licenses  issued  to  date.  Under  this 
approach,  the  Office  licensed  snd 
established  financial  responsibility 
requirements  for  site  operations 
associated  with  tha  conduct  of  a 
program  of  commen:ial  launches  for  a 
two-year  period. 

This  approach  to  licensing  reflected 
an  imderstanding  between  the  Office 
and  the  U.S.  Air  Force,  as  the 
Department  of  Defense  (DOD)  element 
responsible  for  management  of  the 
Eastem  Range,  encompassing  Cape 
Canaveral  Air  Station,  and  the  Western 
Range,  encompassing  Vandenberg  Air 
Force  Base,  to  avoid  conflicting 
insurrmce  and  liability  requirements 
when  commercial  launch  operatore 


>Tba COMSTAC.  a  duly  chartered  fsdasal 
advtaory  commitlae  consistirtg  of  public  snd  privaSe 
sector  repraasQlali\-es  appoiirtsd  by  the  SectMary  lo 
advise  on  matters  aOecting  tfie  commcidal  apace 
transportation  industry,  has  taken  a  very  activa  ml* 
In  reviewing  and  commantinf  on  tbs  Of&os's 
implementation  of  the  19*6  Amejodmanta.  Plead  nn 
Its  reviews,  the  COMSTAC  submitted  formal 
recomnMndatioss  m  tha  Secretary.  ThMa 
recaasnendations  an  available  in  tha  docket  for 
tfaia  propoaad  rakmakitig. 
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conduct  operatioiu  on  Air  Force  nngn 
in  support  of  commerdal  launch 
activities  under  a  nnge  use  agreement 
Despite  tiiis  understanding  with  tlie  Air 
Force,  certain  questions  remain  between 
the  Office  and  the  Air  Force  as  well  as 
other  Federa]  agendea  that  operate  and 
manage  Federal  nnae  hdlAies. 
A  September  1992  C30MSTAC 
resolution  reeffiimed  COMSTACs  view 
that  the  Bnandal  responsibility  regime 
should  be  construed  broadly  so  as  to 
cover  all  activities  conducted  by  a 
licensee  on  a  Federal  range.  Under  this 
view,  refaiTed  to  as  "gate-to-gate" 
licensing,  all  of  a  licensee's  activities 
conducted  on  a  Federal  range  in  support 
of  its  commercial  launch  operations 
would  be  subject  to  DOT-detennined 
financial  responsibility  requirements 
and  eligibility  for  so-called 
indemnification.  To  address  this  and 
other  uncertainties  associated  with  the 
intended  scope  of  the  1988. 
Amendments,  the  resolution 
recommended  that  the  Department  seek 
clarification  by  legislative  means. 

October  27-28,  ISM  Public  MeaUi^ 

The  Office  convened  a  two-day  public 
meeting  on  October  27-28, 1994,  to 
eUdt  industry  Views  on.  among  other 
thin^.  a  range  of  issues  associated  with 
implementation  of  the  1988 
Amendments.  The  meeting  concentrated 
on  licensing  issues  associated  with 
commercial  launch  operadons  and  the 
commercial  operation  of  launch  sites. 
One  of  the  to<^  points  of  the  meeting 
was  a  discussion  of  the  appropriate 
scope  of  a  license  authorizing 
conunercial  launch  activities  and  its 
relationabip  to  financial  responsibility 
and  allocation  of  risk  requirements. 

At  the  public  meeting  and  in  written 
comments  submitted  to  the  docket 
industry  remained  fairly  consistent  in 
its  view  that  the  Office's  licensing 
authority  should  be  broadly  construed 
to  sddraas  risks  associated  with  the 
flight  of  a  launch  vehicle  and  pre-flight 
hazardous  operatioiu  in  order  to  protect 
public  health  and  safety.  One 
commenter  suggested  that,  as  a  starting 
point,  it  would  be  useful  to  look  at  those 
unusually  hazardous  activities  for 
which  the  Government  agrees  to  ofBar 
indemnification  under  other  authority, 
such  as  Public  ^aw  85-804,  in 
attempting  to  determine  the  range  of 
activities  properly  encompassed  by  the 
Department's  licensing  authority. 

Two  launch  services  providers  and 
one  DOO  element  commented  that  all 
pre-launch  processing  on  a  Federal 
range  should  be  licensed  for  purposes  of 
the  Act's  Bnandal  responsibility 
requirements  and  setting  the  levels  of 
required  insurance.  Other  commentere 


observed  that  it  is  no  longer  suffident 
to  limit  DOT  lifumring  to  activities  done 
on  a  Federal  range  bectuaa. 
increasingly,  launch  operators  an 
engaging  in  hazardous  pre-launch 
prtKessing  activities  off  the  range,  either 
to  reduce  their  costs  or  because  they  are 
not  permitted  to  use  Government 
bdlities  where  comparable,  off-range 
commerdal  services  exist.  A  number  of 
commenters.  including  a  DOD  element, 
an  insurance  broker,  a  prospective 
conunercial  spaceport  operator  and  two 
launch  services  providers,  suggested 
that  DOT-licensed  activities  should 
indude  hazardous,  as  distinct  from 
ultra-hazaidous,  operaUons  defined  in 
terms  of  risk,  not  geography,  because  the 
Office's  mandate  is  protection  of  public 
safety.  The  prospective  spaceport 
operator  alro  suggested  using  the  license 
as  a  kind  of  safety  net  to  avoid  gaps  in 
regulatory  oversighL  In  contrast,  another 
Govamment  agency  representative 
oSeied  a  diSarent  approach,  noting  that 
other  regulatory  regimes  would  apply  to 
hazardous  operations  when  conduded 
somewhere  other  than  at  a  Federal 
range. 

As  an  example  of  hazardotis 
openticBis  reqtiiring  licensing,  a  number 
of  commenters,  induding  a  payload 
processing  facility,  staled  that  payload 
processing,  whether  conducted  on  a 
Federal  range  or  at  a  privately  operated 
facility  located  off  the  Federal  range, 
should  be  covered  by  a  DOT  license. 
One  launch  company  noted  that 
manuiaduring  is  not  suffidently 
hazardous  as  to  warrant  DOT  licensing, 
but  certain  testing  is.  However,  a 
prospective  spaceport  operator  noted 
that  manufactiuing  may  be  hazardous 
and,  if  so,  should  be  covered  by  a  DOT 
license.  Another  prospective  spaceport 
operator  stated  that  licensing  matters 
should  be  separated  from  the  issue  of 
indemnification  altogether,  and  noted 
that  one  could  conceive  of  licensed 
activity  without  indemnification  if  the 
purpose  of  licensing  is  protection  of 
public  safety.  The  commenter  suggested 
a  narrower  approach  than  that  of 
licensing  all  activities  conducted  by  a 
launch  licensee  on  a  Federal  range, 
noting  that  material  may  be  stored  at  the 
range  for  a  long  time  in  advance  of  a 
scheduled  launch. 

Two  DOD  elements  advocated  that  the 
Office  establish  maximum  probable  loss 
requirements  for  all  commercial 
activities  conduded  on  a  Federal  range 
ladlity.  One  of  the  agendes  also 
indicated  that  the  Office  should  set 
maximum  probable  loss  requirements 
any  time  Government  property  would 
be  placed  at  risk  for  commerdal 
purposes,  induding  coverage  for 
commerdal  development  and 


demonstration  activities  conduded  on  a 
Federal  range. 

One  launch  services  provider  noted 
the  benefits  to  the  public  of  requiring 
statutory  finandal  lesponsibiUty  and 
allocadon  of  risk  requirements,  along 
with  so-called  indemnification,  in  that 
third-party  recovery  for  losses  need  not 
depend  upon  the  financial  health  of  a 
launch  company.  For  example,  without 
Government  regulation,  small  start-up 
companies  with  limited  finandal  means 
might  buy  less  insurance  than  the  Office 
would  otherwise  prescribe  in  insurance 
requirements. 

Another  laimch  services  provider 
noted  that  the  financial  responsibility 
requirements  should  be  coextensive 
with  a  license.  That  is.  the  Government 
should  provide  indemnification  to  the 
extent  activities  are  covered  by  a 
license.  Likewise,  according  to  the 
launch  services  provider,  if  there  is  no 
indemnificaUon  offered  by  the 
Government  for  an  activity  then  it  can 
be  inferred  that  the  Office  has  not 
licensed  that  activity.  The  commenter 
noted  that  this  is  not  clear  today. 

In  a  related  rulemaking,  the  Office  is 
planning  to  address,  more  spedfically. 
such  issues  as  the  appropriate  scope  of 
a  license  to  coruiuct  commerdal 
launches  and  the  activities  subject  to  the 
Department's  licensing  authority.  As 
part  of  that  rulemaking,  the  Office 
intends  to  addresa  comprehensively 
those  comments  received  at  the  public 
meeting  concerning  the  appropriate 
scape  of  a  license  and  licansable 
activities.  The  instant  rulemaking 
focuses  on  implementation  of  finandal 
responsibility  requirements  and  the 
allocation  of  risks  diat  attend  licensed 
launch  activities,  as  those  activities  are 
defined  in  a  license  issued  by  the  Office. 

The  Propoaed  R«giilatkns 

Scope  and  Objectives 

The  proposed  regulations  are 
intended  to  implement  the  full  range  of 
statutorily-imposed  financial 
tesponsibiUty  requirements  and  cany 
out  the  Department's  responsibility 
under  the  Ad  to  prated  U.S.  interests 
when  Government  property  or 
personnel  is  involved  in  supporting 
licensed  launch  activities.  'The  proposed 
regulations  also  clarify  the  means  by 
which  the  commerdal  launch  industry 
and  its  ctistomers  are  provided  with  the 
assurances  and  protections  that  have 
been  considered  critTcal  to  their 
siuvival. 

This  rulemaking  does  not  address 
financial  responsibility  requirements  for 
the  operation  of  a  launch  site.  To  date, 
all  U.S.  commerdal  launches  have  taken 
place  from  U.S.  Govamment  bdlities. 
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The  Office  believes  that  this  &ct  will 
change  in  the  not  loo  distant  future. 
Plans  for  developing  state-sponsored 
spaceports  in  five  state*  are  under  way 
and  the  Office  is  currently  developing 
regulatioiu  that  would  apply  to 
prospective  applicants  for  licenses  to 
operate  laundi  sites  or  spaceports.  The 
Office  is  also  in  the  process  of 
developing  polides  applicable  to  the 
appropriate  implementation  of  firumcial 
responsibility  requirements  for  launch 
site  operators,  including  spaceports, 
consistent  with  the  Act.  As  part  of  this 
effort,  the  Office  requests  comments  on 
the  full  range  of  finandal  responsibility 
and  risk  allocation  issues  aasodated 
with  licensing  the  operation  of  a  launch 
site. 

More  spedfically.  tmder  the  Act,  a 
licensee  is  required  to  obtain  two  forms 
of  insurance  (or  otherwise  demonstrate 
financial  responsibility)  to  compensate 
for  certain  claims  "resulting  from  an 
activity  carried  out  under  the  license" — 
liabili^  insurance  that  protects 
partidpants  in  launch  services  from 
third-party  liability  and  property 
insurance  that  protects  Goverrunent 
property.  49  U.S.C.  70112(a).  No 
distinction  is  made  in  the  Act  betvreen 
the  bolder  of  a  license  to  launch  a 
launch  vehide  and  the  holder  of  a 
license  to  operate  a  launch  site.  As  one 
commenter  pointed  out  at  the  Odober 
1994  public  meeting,  the  legislative 
history  accompanying  the  1988 
Amendments  provides  no  guidance  as 
to  whether,  or  now,  financial 
responsibility  and  allocation  of  risk 
reqtiirements  would  apply  to  a  licensed 
operator  of  a  launch  site. 

One  view  under  consideration  by  the 
Office  is  that  the  insurance  that  is 
required  under  a  license  to  condud 
licensed  launch  activities  would  be 
sufficient  to  protect  United  Sutes 
interests  as  well  as  those  of  a  licensed 
launch  site  operator.  This  view 
presumes  that  the  potentially 
catastrophic  risks  that  the  1988 
Amendments  intended  lo  address  are 
those  assodated  with  hazardous  launch 
operations,  and  that  the  risks  attendant 
to  the  industrial  activity  of  managing  a 
launch  site  can  be  managed  effectively 
through  available  industrial  nsk 
insurance  as  a  cost  of  doing  business, 
and  through  contractual  agreements 
between  the  site  operator  and  its 
customers  and  contractors.  Risks  to  the 
launch  site  operator  change  when 
licensed  launch  activities  are  conduded 
at  the  site,  and  the  launch  site  operator 
should  be  protected  as  an  additional 
insured  under  the  launch  licensee's 
liability  polic>  because  of  the  launch 
site  operator's  involvement  in  launch 
services.  With  resped  to  risks  assodated 


with  other  activities,  a  laundi  site 
operator  can  protect  Itself  by  nquiiing 
adherence  to  its  own  safety  procedures 
and  requirements  and  through  business 
decisions  regarding  the  need  to  obtain 
insurance. 

At  the  public  meeting,  one  commenter 
representing  a  prospective  spaceport 
licensee  suggested  an  approach 
consistent  with  this  view.  The 
commenter  noted  that  site  operatioiu 
not  related  to  a  particular  launch  may 
not  be  covered  by  the  Act,  and  that  the 
launch  operator  and  launch  site 
operator,  rather  than  the  Office,  cap 
allocate  responsibilities  between 
themselves.  Launch-spedfic  activities 
carried  out  at  the  site  would  be  covered 
under  the  Ad.  in  the  commonter's  view. 
However,  another  commenter  at  the 
public  meeting  noted  that  a  state- 
sponsored  spaceport  could  serve  a 
consortium  of  commerdal  usara.  and 
the  relationship  between  them  may  not 
be  one  of  prime  contractor  and 
subcontractor.  Another  prospective 
state-sponsored  spaceport  representative 
commented  that  there  is  no  need  for  the 
Office  to  license  a  spaceport  operator  if 
it  is  under  the  sup«vision  and  oversight 
of  another  Federal  agency,  such  as  the 
Air  Force,  and  conducting  operadons  as 
a  suticontractor  to  the  launch  company. 
Similarly,  a  DOD  element  commented 
that  the  Office  should  review  safety 
operations  of  a  state-sponsored 
spaceport  located  on  a  Federal  range 
fedlity  only  for  purposes  of  determining 
maximum  probable  loss. 

Additional  comments  are  solidted  on 
the  appropriate  implementation  of  the 
finandal  responsibility  and  allocation  of 
risk  regime  with  resp«:t  to  licensed 
launch  site  operatore.  including  state- 
sponsored  spaceports.  Comments 
should  address  the  requirements  that 
would  apply  to  an  operator  of  a 
commerdal  launch  site  located  on 
private  property  and  that  located  on  or 
adjacent  to  a  Federal  range  fadlity. 

Implementation  by  the  Office  of  the 
finandal  responsibility  and  allocation  of 
risk  requirements  through  license  orders 
has  resulted  in  some  uncertainty  and 
controversy  over  the  scope  of  required 
insurance  as  well  as  the  Government's 
obligation  to  cover  excess  third-party 
claims.  Some  issues  result  directly  from 
the  terminology  used  in  the  Ad  and 
have  been  voiced  by  both  the  Office  and 
industry  in  a  variety  of  fora,  such  as  the 
October  1994  public  meeting  and 
CDMSTAC  meetings.  Others  have  been 
aired  by  industry,  from  time  to  time, 
expressing  disagreement  with  or 
concern  over  the  Office's 
implementation  of  the  requirements.  In 
come  instances,  industry  nas  offered  a 
view  contrary  to  that  held  by  the  Office, 


as  refieclad  in  Ucense  orden.  In  other*, 
indtistry  hss  complained  that  lack  of 
clarity  leaves  both  industry  and  the  U.S. 
Government  vulnerable  to  unintended 
disputes  over  the  appropriate 
mechanism  for  compensating  claims. 

The  propoesd  regulatioos,  as  well  as 
the  Ad,  acknowledge  that  the 
commercial  space  industry  must  beer 
certain  risks  and  costs  assodated  with 
launch  activities.  However,  the  Office 
believes  these  risks  and  costs  to  be 
reasonable  in  light  of  the  potential 
benefits  industry  receives.*  Moreover, 
the  Office  believes  that  isstiing 
leguladoiu  will  result  in  an  additional 
benefit  to  the  commerdal  space 
industry.  That  is,  the  increased  certainty 
and  clarity  that  will  result  from  issuance 
of  final  regulations  should  prove 
beneficial  lo  industry  by  allowing  it  to 
manage  risks  appropriately,  through 
insurance  and  other  business  dedsions 
and  compete  effectively  in  an 
increasingly  competitive  world  market. 
At  the  same  time,  the  Office  remaiiu 
mindful  of  the  Government's  unique 
interests  and  concenu. 

In  addition  to  protecting  the  United 
States  Government  from  certain  liability 
risks,  this  rulemaking  proposal  also 
recognizes  the  importance  of  valuable 
national  range  assets  to  the  continued 
growth,  vitality,  viability  and 
competitiveness  of  the  U.S.  commerdal 
launch  industrj-.  One  of  the  prindpal 
objectives  of  the  statutory  requirements 
is  to  ensure  that  these  assets  are 
proteded.  and  that  in  the  event  of 
damage  or  loss,  funds  are  available  to 
restore  the  affected  launch  property  to 
its  present  condition  and  use.  Thus, 
when  Government  facilities  or 
persoimel  are  involved  in  licensed 
launch  activities,  the  Department  is 
authorized  to  establish  requirements  for 
proof  of  financial  responsibility  and 
other  assiu-ances  necessary  to  protect 
the  Government  and  its  executive 
agencies  and  peraonnel  from  .liability, 
death,  bodily  injury,  or  property  damage 
or  loss  as  a  resul'  of  licensed  activities. 
However,  the  Government  ib  aol 
relieved  of  UabiUty  that  results  frnm 
willful  misconduct  of  the  Government 
or  its  agents. 

In  protecting  the  interests  of 
Government  personnel,  the  statutory 
financial  responsibility  and  allocation  of 
risk  requirements  also  recogniae  the  role 
Government  contractors  and 
subconlradors,  and  their  respective 
employees,  perform  in  supporting 
commercial  launch-related  cperations 
on  Federal  range  facilities  on  behalf  of 


•  An  economic  impact  useMment  hM  bSMl 
prapusd  and  ii  araUabla  in  Uia  public  doctel  iot 
Uiis  propoMd  ralaniakini  far  nvtaw  and  csmowL 
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the  Govatninent  For  thii  raaaQD,  in 
astabliihing  fiiiiinriiil  rasponsibiljty  and 
lUocation  of  luk  raquimnents,  the 
Deputment  also  oisums  that  their, 
interests  are  protected.  The  Office 
solicits  views  on  whether  its  approadb 
to  protecting  Govenuneot  contractors' 
and  subcontractors'  interests  should  be 
adopted  in  a  final  nde. 

To  facilitate  the  reader's  review  of  this 
proposal,  the  Office's  rationale  for 
allocatinfi  and  addressing  oettain  risks  is 
prasented  below  under  appropriate 
topic  headings,  preceding  the  aection- 
by-section  analysis.  This  approach 
should  prove  useful  to  the  reader  in 
understanding  bow  certain  risks  would 
be  addressed  through  both  the  required 
demonstration  of  financial 
responsibiiity  and  waivers  of  claims 
among  the  launch  participants.  The 
section-by-section  analysis  that  follows 
describes  and  discusses  specific 
provisions  of  the  proposed 
implamanting  regulations  which,  taken 
together,  eSactuate  the  intent  of  the  Act 

iVotactjon  ofGammment  Penoitnel 

In  providing  direct  support  for 
commercial  launch  operations,  either 
through  its  agencies  or  contractors,  the 
U.S.  Government  necessarily  exposes 
itself  and  certain  Government  personnel 
to  potential  losses  and  liabilities. 
Accordingly,  under  the  approach  the 
Office  has  adopted  in  the  proposed 
regulations,  certain  Government 
personnel  need  to  be  a&orded  a  variety 
of  protections  through  the  financial 
lesponsibility  and  allocation  of  risk 
regime.  These  protections  are  necessary 
to  ensure  that  the  U.S.  Govenunent  does 
not  bear  any  greater  risk  than  it 
affirmatively  accepts  under  the  statute. 

Through  the  proposed  regulations, 
risks  to  Government  personnel, 
including  employees  of  Govenmient 
contractors  and  subcontractors,  posed 
by  their  involvement  in  licensed  launch 
activities  are  addressed  as  follows: 

1.  Government  personnel.  Including 
employees  of  the  Government,  its 
agencies,  and  its  contractors  and 
subcontractors,  involved  in  licensed 
launch  activities,  would  be  included 
within  the  definition  of  third  parties. 

2.  Government  pereonnel,  including 
employees  of  the  Government,  its 
agencies,  and  its  contractors  and 
subcontractors,  involved  in  licensed 
launch  activities,  would  be  named  as 
additional  insured  under  the  required 
third-party  liability  policy. 

3.  Ciiaims  for  damage  or  loss  to 
property  belonging  to  the  Govenunent. 
its  agencies,  contractors  and 
subcontractors,  involved  in  licensed 
launch  activities,  would  be  covered 
under  the  required  Government 


property  policy,  even  If  the  damage  or 
loss  is  caused  oy  Government 
personnel,  induding  employees  of  the 
Government,  its  agencies,  and  its 
contractors  and  subcontractors, 
involved  in  licensed  launch  activities, 
absent  their  willful  misconduct 

These  three  forms  of  protection  from 
risk  are  explained  below,  in  order. 

1.  The  proposed  regulations  would 
clarify  that  Ckivenmient  employees  are 
included  within  the  definition  of  third 
parties.  This  is  significant  because  it 
means  that  Government  employees' 
claims  for  property  damage  or.  bodily 
injury  would  be  compensated  under  the 
third-party  liability  insurance  policy  (or 
other  demonstration  of  financial 
resgonsibiiity)  required  of  the  licensee 
up  to  the  limit  the  Office  establishes, 
within  the  statutory  ceiling,  based  upon 
the  Office's  determination  of  maximum 
probable  loss.  (An  explanation  of  the 
Office's  risk-basing  methodology  for 
setting  insurance  requirements  is  set 
forth  in  the  section-by-section  analysis, 
below.) 

The  definition  of  third  parties  would 
also  include  employees  of  U.S. 
Government  contractors  and 
subcontractors  involved  in  licensed 
launch  activities  to  ensure  that  their 
claims  would  also  be  covered  by  the 
required  third-party  liability  instuance 
policy,  in  accordance  with  the  statue. 
This  approach  is  in  accord  with  the 
definition  of  "third  party"  contained  in 
the  sutute,  49  U.S.C.  70102(11),  and  the 
legislative  history  which  exprmsly 
states  that  "Govenunent  personnel 
diiectly  associated  with  the  commercial 
launch  operations  are  still  classified  as 
third  parties."  S.  Rep.  No.  100-593, 100 
Cong.,  2d  Seas.  8  (1988).  This  protection 
is  necessary  to  minimize  the  risk  the 
U.S.  Govenunent  would  otherwise  bear 
if  it  were  to  accept  responsibility  for 
these  claims  under  the  Act. 

Currently,  through  a  reciprocal  waiver 
of  claims  agreement  executed  by  the 
Office  on  twhalf  of  the  U.S.  Government, 
the  United  States  waives  and  releases 
claims  it  may  have  against  the  licensee 
and  customer  and  their  respective 
contractors  and  subcontractors,  and 
agrees  to  be  responsible,  for  property 
damage  it  sustains  in  excess  of  required 
insurance,  and  for  bodily  injury  or 
property  damage  sustained  by  its 
employees  in  excess  of  required 
insurance. '  The  Govenunent  is  required 


to  extend  this  waiver  of  claims  and 
aasumption  of  responsibility  to  its 
contractore  and  subcontractors.  This 
practice  would  be  altered  under  the 
proposed  regulatioos  in  the  follovring 
way.  Because  claims  of  Government 
employees  and  employees  of 
Government  contractors  and 
subcontractors  against  the  other  laimch 
participants  would  be  covered  as  third- 
party  claims  under  the  liability 
innirance  policy  that  the  licensee 
obtains,  the  U.S.  Government  would  not 
be  required  to  assume  responsibility  for 
them  as  part  of  the  reciprocal  waiver  of 
claims  required  in  49  U.S.C. 
70112(b)(2).  This  approach  deviates 
from  the  current  practice  of  the  Office 
but,  we  believe,  more  precisely  reflects 
the  intent  of  the  statute. 

Given  that  Government  personnel  are 
deemed  third  parties,  their  claims 
against  the  other  launch  participants 
would  be  presented  as  part  of  tife 
successful  third-party  claims  for  which 
industry  would  seek  payment  from  the 
Government  under  the  payment  of 
excess  claims  provision  of  the  statute 
(so-called  "indemnification").  In 
esaence.  the  Government's  agreement  to 
protect  launch  participants  from  third- 
party  claims  in  excess  of  required 
insurance  would  extend  to  cover  the 
outstanding  claims  of  its  employees, 
and  Govenunent  contractor  and 
subcontractor  employees,  after  the 
limits  of  the  insurance  policy  obtained 
by  the  licensee  have  been  reached. 

An  alternative  view— that 
Government  persoimel  should  not  be 
considered  third  parties — has  been 
suggested  by  representatives  of  the 
commercial  space  laimch  industry.  Tliis 
view  suggests  that  the  1988 
Amendments  assigned  to  the  United 
States  Government  an  assumption  of 
responsibility  and  risk  for  losses 
sustained  by  Govenunent  persoimel, 
including  Ciovemment  employees  and 
employees  of  Government  contractors 
and  subcontractora,  who  are  involved  in 
licensed  activities.  This  assumption  of 
risk  would  be  in  addition  to  the  three 
areas  of  risk  the  Government  has  agreed 
to  accept  under  the  Act,  as  delineated 
above.  The  Office  does  not  agree. 

Considering  Government  personnel  as 
third  parties  enables  their  claims  to  be 
covered  by  required  third-party  liability 
Insiuance  undiar  49  U.S.C. 


•Th«  racipnxraJ  wnWsr  of  claims  agre«m«nt  ii 
iMsd  by  the  OETics  lo  implemanl  the  GovflmmMt's 
cutulory  rMpoiuibitity  lo  waive  claims.  49  VS.C 
70112(b)(2)  rsquirts  a  Cowiurusnt  waiver  on]y  lo 
the  extaoi  claims  excaed  the  amount  of  insurance 
that  is  raquind  to  protect  Govaminent  property. 
However,  under  curreot  practice,  tile  agreameat 
piovidae  tliet  claims  for  inluiy  at  loaaes  suOerad  t>y 


employeas  of  the  Gawramant  an  waived  ooly  to 
the  extent  thoee  claima  exceed  the  required  amount 
of  tbird-perty  liability  insurance.  Ooe  reason  the 
Office  has  uken  this  approach  is  that  if  Government 
employee  claims  for  bodily  injury  or  property 
damage  were  compensated  under  the  property 
policy  rather  than  the  liability  policy,  the 
Govermneol's  waiver  of  claims  for  property  dam^e 
could  be  triggered  too  aooa  leaving  Govaniment 
claims  loc  properly  damage  or  loea  uncampensetad. 
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70112(a)(3)(A)(i).  Absent  this  protection 
for  Government  employees,  the 
Government  would  be  assuming  an 
unfunded  contingent  liability  for  the 
successful  claims  of  Government 
employees  against  other  launch 
participants,  without  explicit  statutory 
authority  for  doing  so.  "This  is  contrary 
to  appropriations  laws.  The  Office  does 
not  believe  that  explicit  statutory 
authority  is  provided  by  the 
(Government  waiver  of  claims  provision 
of  the  Act,  which  limits  the 
Ckivemment's  waiver  to  excess  property 
damage  claims.  49  U.S.C  70112(b)(2). 
Absent  this  protection  for  employees  of 
Government  contractors  and 
subcontractors,  additional  costs  to 
protect  Government  contractore  and 
subcontractors  from  these  risks  would 
likely  be  passed  to  the  Government, 
defeating  the  statutory  directive  to 
protect  the  Govenunent  from  certain 
liability  risks,  at  no  cost  to  the 
Govenunent. 

In  the  Office's  view,  this  approach  is 
beneficial  to  both  the  U.S.  Government 
and  nongovernmental  launch 
participants.  Nongovernmental  launch 
participants  are  protected  from  claims 
by  Government  personnel,  induding 
employees  of  the  Government's 
contracton  and  subcontractora,  for  loss 
of  injury,  by  means  of  required  liability 
insurance  and  procedures  for  U.S. 
t^vemment  payment  of  excess  third- 
party  claims,  up  to  SI. 5  billion  above 
the  required  amount  of  liability 
insurance.  The  U.S.  (Government  is 
protected  in  the  event  its  personnel,  as 
well  as  those  operating  on  behalf  of  the 
(Government,  are  exposed  to  risk  of 
property  damage  or  bodily  injury 
because  their  claims  will  be 
compensated  under  the  liability  policy 
the  licensee  obtains  at  no  cost  to  the 
(Government.  (Gonsidering  (Government 
pereonnel  as  third  parties  is  not 
intended  to  supplant  the  individual 
rights  of  (Government  employees  to  file 
claims  under  the  Federal  Employees' 
(Gompensation  Act  (FECA),  or  the  rights 
of  Government  contractor  employees 
under  vrorkere  compensation  laws. 

2.  (Government  personnel  would  be 
protected  from  third-party  liability, 
absent  their  willful  misconduct  'The 
statute  explicitly  requires  that  the 
(Government,  "executive  agencies  and 
personnel,  contractore,  and 
subcontractora  of  the  (Government"  be 
protected  under  an  insurance  poUcy 
required  under  section  70112(a),  "to  the 
extent  of  their  potential  liability  for 
involvement  in  latmch  services,  at  no 
cost  of  the  (Government"  49  U.S.C. 
70112(a)(4).  Therefore,  uiuler  the 
liabiUty  policy.  (Government  persoimel 


an  both  protected  parties,  or  additional 
insureds,  and  potential  claimants. 

3.  Under  the  property  policy  required 
under  49  U.S.C  70112(a)(1)(B),  United 
States  (Govenunent  property  is  protected 
from  damage  from  any  sotut:e  as  a  result 
of  licensed  activities,  that  is,  even  if  the 
damage  is  caused  by  (Government 
personnel,  absent  their  willful 
misconduct 

Property  Protection  for  Government 
Launch  Participants 

In  addition  to  protection  from  third- 
party  liability,  as  explained  above, 
(Government  launch  participants  are 
protected  from  the  risk  of  their  own 
property  losses  where  their  property, 
racilities,  equipment  or  personnel,  are 
used  to  support  commercial  launch 
operations.  In  the  Office's  view,  this  risk 
is  allocated  primarily  to  the  licensee, 
who  is  required  under  49  U.S.C 
70112(a)(1)(B)  to  obtain  liability 
insurance  (or  otherwise  demonstrate 
Rnanrial  responsibility),  up  to  the  $100 
million  statutory  ceiling,  to  compensate 
for  the  maxit"""^  probable  loss  from 
claims  by  the  U.S.  (Govenunent  against 
a  person  for  damage  or  loss  to 
(Government  property  resulting  from  an 
activity  carried  out  under  the  license. 
The  (Government  waives  claims  for 
property  damage  to  the  extent  those 
claims  exceed  3»e  required  amount  of 
insurance  or  result  from  willful 
misconduct  of  the  government  or  its 
agents. 

This  requirement  to  protect 
(Government  property  addresses  an 
important  objective— to  asstire  that 
facilities  used  by  commercial  launch 
operatora  can  be  restored  promptly  to 
current  laimch-ready  status.  These 
facilities  are  considered  critical  to  U.S. 
national  security  interests  and  funds 
must  be  readily  available  to  repair  them 
in  the  event  they  are  damaged  as  a  result 
of  commercial  launch  activities. 

Two  recurring  issues  are  the  scope  of 
CGovenunental  property  that  must  be 
protected  by  property  insiuance  and  the 
extent  to  which  (Government  property 
that  is  either  on  a  Federal  range  but  not 
used  to  support  a  licensee's  launch,  or 
off  the  Federal  range  entirely,  is 
required  to  be  covered  by  insurance. 
(Government  property  on  a  Federal  range 
that  is  not  used  for  commercial  laimch 
support  purposes  may  include  anything 
from  a  U.S.  Post  Office  to  launch 
vehicles  or  components  that  are 
intended  for  use  exclusively  in 
(Government  launch  operations. 

The  Office's  view  is  that  any  U.S. 
(Government  property  that  is  on  a 
Federal  range  facility  is  exposed  to 
damage  or  loss  as  a  result  of  licensed 
launch  activities  conducted  on  that 


faciUty.  Accordingly,  coverage  for  all 
such  property  must  be  provided  to 
ensure  the  U.S.  (Government  is  fully 
compensated.  The  only  exception 
would  be  for  a  (Govenunent  payload 
where  the  (Government  is  the  customer 
for  the  licensed  launch  activity.  (A 
discussion  of  how  different  tyjws  of 
(Government  property  on  a  Federal  range 
faciUty  are  considered  in  establishing 
insurance  requirements  for  (Government 
property  is  presented  in  the  section-b^p- 
section  analysis  accompanying 
proposed  $  440.7.  ISetennination  of 
Maximum  Probable  Loss.) 

It  is  also  the  Office's  view  that 
(Government  range  facility  assets  that  are 
not  on  the  launch  facility  frtim  which 
the  launch  takes  place,  but  are 
identified  as  being  exposed  to  damage 
or  loss  as  a  result  of  licensed  Uunch 
activities,  should  also  be  covered  by  the 
required  property  insurance.  For 
example,  a  licensed  launch  at  Cape 
Omavenil  Air  Sution.  Florida,  could 
expose  Government  assets  on 
neighboring  Kennedy  Space  Outer 
(KSC)  to  damage  or  loss.  Under  the 
proposed  regulations,  the  Office  would 
include  these  assets  in  determining 
appropriate  insurance  levels  for 
(GovemmenI  property  and  prescribe  that 
property  at  KSC  be  covered.  The  Office 
believes  that  this  approach  is  necessary 
and  reasonable  to  carry  out  the  statutory 
mandate  of  protecting  (Government 
range  assets  exposed  to  risk  from 
commercial  launch  activities.  Similarly, 
a  licensed  laimch  conducted  at  a 
commercially  operated  Launch  site  or 
spaceport  situated  on,  or  adjacent  to.  a 
Federal  range  facility,  would  expose  the 
Federal  range  facility  to  risk  of  damage 
or  loss.  Accortlingly,  insurance  to 
protect  the  Federal  range  facility  placed 
at  risk  would  be  required  even  if  there 
were  no  (Government  involvAnent  in 
supporting  licensed  launch  activities 
conducted  at  the  commercial  launch 
site. 

In  the  Office's  view.  (Government 
property  that  is  involved  in  licensed 
launch  activities  but  is  located  at  a  site 
that  is  remote  from  the  launch  site 
would  be  covered  by  the  third-party 
liability  insurance  protection  required 
of  the  licensee  because  risk  to  that 
property  should  be  no  greater  than  the 
risk  posed  to  other  third-party  property. 
(Government  property  meeting  this 
description  would  include,  for  example, 
remote  (Government  tracking  stations 
and  other  support  facilities  located 
downrange  from  the  Federal  range 
facility  at  which  the  launch  takes  place. 

Accordingly,  (Govenunent  property 
that  is  not  located  on  the  Federal  range 
facility  from  which  the  launch  takes 
place  or  not  located  at  a  neighboring 
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Fedonl  range  fMdlity  would  be  included 
under  the  thdid-patty  liability  insurance 
prMection  required  of  the  liceoaee.  This 
would  include  any  unrelated 
Government  property  located  outside  of 
a  Federal  range  facility,  such  as  a  U.S. 
Post  Office  building. 

It  has  been  suggested  that  the 
additional  cost  of  covering  all 
Government  property,  wherever  located, 
would  be  prohibitive.  However,  the 
Office  views  the  U.S.  Government  as 
situated  similarly  to  any  other  third 
party  for  purposes  of  calculating 
maximum  probable  loss  for  property 
damage  claims  off  the  range,  subject  to 
the  limited  exception  notMi  above  for 
nearly  Federal  range  facility  assets 
located  in  close  proximity  to,  or 
adjacent  to,  a  Federal  range.  This  is 
because  the  probability  of  damaging 
uiuelaled  government  property  away 
from  the  launch  site  is  no  different  from 
that  of  damaging  private  property  off  the 
launch  site.  The  Office  does  not  believe 
that  this  coverage  should  increase  the 
cost  of  liability  instuance  or  expand  the 
risks  covered  by  the  poUcy. 

In  summary,  all  Government  property 
on  a  Federal  range  facility,  whether  or 
not  involved  in  Uoensed  launch 
activities,  must  be  covered  by  the 
required  Government  property 
insurance  policy  (or  other 
demonstration  of  financial 
responsibility).  Federal  range  facility 
asaols  adjacent  to  or  in  close  proximity 
to  tba  launch  site  where  licensed  launch 
activities  take  place  would  also  be 
covered  by  required  property  insurance. 
Government  property  located  away  from 
the  Federal  range  facility  that  is  used  to 
support  licensed  launch  activities,  such 
as  downrange  tracking  stations,  are  not 
covered  by  the  required  Government 
property  insuraiu»  policy,  nor  is 
Government  property  that  is  located  off 
the  Federal  range  facility  and  totally 
unrelated  to  licensed  launch  activities. 
Instead,  with  respect  to  these 
Government  assets,  the  Government  is  a 
third  party  and  its  claims  for  loss  or 
damage  would  be  covered  under  the 
required  third-party  liability  insurance 
policy  (of  other  demonstration  of 
nnancial  responsibility),  up  to  the  limits 
required  by  the  Office. 

Some  of^lhe  confusion  surrounding 
the  required  coverage  of  Government 
property  results  from  the  maimer  in 
which  licensees  have  satisfied  the 
financial  responsibility  requirements  for 
protecting  Government  property.  Some 
licensees  have  obtained  two  types  of 
policies  to  address  Government 
property.  One  policy  typically  provides 
coverage  for  United  States  Government 
property,  incluiiing  property  of  United 
States  Government  contractors  and 


Bubcontracton,  that  the  licensee  utilizes 
or  otherwise  has  in  its  care,  custodv  or 
control  at  the  site  where  licensed  launch 
activities  take  place.  The  second  policy 
provides  third-party  liability  coverage 
for  all  other  property,  including 
Government  property  located  elsewhere 
on  the  Federal  range  facility.  In  the  first 
policy,  the  United  States  and  its 
contractors  and  subcontractors  are  the 
named  insureds;  in  the  second  policy, 
the  additional  insiueds  are  the  same 
parties  as  those  protected  in  satisfying 
the  third-party  liability  insurance 
requirement.  This  approach 
accommodates  certain  customary 
uisurance  practices  in  covering  property 
losses  but  is  not  required  by  the  Office. 

However,  where  a  licensee  elects  to 
protect  certain  Government  property 
under  its  third-parly  liabihty  insurance 
pohcy,  coverage  cannot  be  allowed  to 
ihnit  or  dilute  the  availabiUty  of 
insurance  proceeds  to  cover  third-party 
liability  claims.  To  avoid  this 
possibility,  some  licensees  have 
submitted  a  liability  insurance 
certificate  indicating  two  levels  of 
coverage,  i.e.,  one  amount  to  cover 
claims  for  damage  to  Government 
property  that  is  not  in  the  licensee's 
care,  custody  or  control  and  another 
amount  for  "other"  third-party  liability, 
claims. 

The  proposed  regulations  would 
continue  the  Office's  current  practice, 
implemented  through  license  orders,  of 
requiring  coverage  for  property  of 
Government  contractors  and 
subcontractors  under  the  Government 
property  policy.  The  Office's  rationale 
for  doing  so  includes  the  following 
considerations.  Absent  certain 
protections  for  Government  contractors 
and  subcontractors,  the  Government 
would  bear  greater  risk  and  incur  greater 
expense  than  is  contemplated  under  the 
statute's  risk  and  inoir  greater  expense 
than  is  contemplated  under  the  statute's 
risk  allocation  regime.  Section 
701 1 2(b)U)  of  the  Act  requires  the 
Secretary  of  Transportation  to  enter  into 
reciprocal  waivers  of  claims  under  the 
licensee,  its  customer,  and  the 
contractors  and  subcontractors  of  each, 
"for  the  Government,  executive  agencies 
of  the  Government  involved  in  laimch 
services,  and  contractors  and 
subcontractors  involved  in  launch 
services."   •   *"  The  waiver  appUes 
only  to  the  extent  that  claims  are  more 
than  the  amount  of  Government 
property  insurance  or  other 
demonstration  of  financial 
responsibility  required  under  49  U.S.C. 
70n2(a)(l)(B).  By  waiving  claims  "for" 
its  contractors  and  subcontractors 
involved  in  launch  services,  the 
Government  passes  certain  rights  and 


responsibilities  to  its  contractors  and 
subcontractors,  consistent  with  those 
the  Government  accepts,  including  the 
waiver  of  claims  for  property  damage 
above  required  insurance.  In  light  of  the 
waiver  the  Government  undertakes  on 
behalf  of  its  contractors,  the 
Government  would  necessarily  assume 
greater  risk  or  costs  if  the  Govenunent's 
contractors  and  subcontractors  were  not 
also  protected  by  required  Government 
property  Insurance.  If  there  were  no 
insurance  protection  provided  by  the 
licensee  for  property  of  Government 
contractors  and  subcontractors  involved 
in  launch  services,  those  parties  would 
be  likely  to  seek  compensation  for  their 
losses  from  the  Government.  Thus,  the 
Govenunent  would  be  accepting  the  risk 
of  property  losses  in  excess  of  required 
insurance,  plus,  ad  a  practical  matter, 
responsibility  for  property  losses 
inctured  by  its  contractors  and 
subcontractors.  Alternatively, 
Government  contractors  and 
subcontractors  could  purchase  property 
insurance  protection,  as  a  licensee  has 
suggested:  however,  the  cost  would 
likely  be  passed  through  to  the 
Government  as  an  allowable  cost  under 
a  contract  with  the  Government.  This  is 
contrary  to  the  statutory  directive  that 
the  Ck>vemment  be  afforded  certain 
protections  at  no  cost  to  the 
Government. 

In  determining  to  adopt  this  approach 
in  the  proposed,  regulation,  the  Office 
also  considered  whether  coverage  for 
property  of  Government  contractors  and 
subcontractors  could  be  provided  under 
the  third-party  liabihty  insurance 
protection  the  licensee  is  required  to 
obtain.  This  approach  is  contrary  to  the 
definition  of  "third  party"  contained  in 
the  statute  at  49  U.S.C.  70102(11)  and 
was  not  further  considered. 

There  is  one  important  distinction  in 
the  requirement  to  protect  property  of 
Government  contractors  and 
subcontractors  in  the  Office's  view, 
however.  That  is,  vrith  respect  to  the 
Govenmient  and  its  agencies,  all 
Govenmaent  property  on  a  Federal  range 
facility  must  be  protected.  With  respect 
to  Govenunent  contractors  and 
subcontractors,  only  property  on  a 
Federal  range  facility  belonging  to  those 
contractors  and  subcontractors  involved 
in  licensed  lauiuji  activities  must  be 
covered  under  the  property  policy. 
Government  contractors  and 
subcontractors  that  do  not  support 
liceiued  launched  activities  or  whose       V 
property  is  located  away  from  a  Federal      ^ 
range  facility  would  be  protected  as 
third  parties  under  the  liability  policy, 
and  their  claims  for  injury,  damage  or 
loss  would  be  compensated  by  the 
required  third-party  liability  policy.  Fof 
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example,  a  food  concessionnaira  located 
on  a  Federal  range  bdlity  would  be 
considered  a  third  party  for  purposes  of 
insurance  and  risk  allocation. 
One  licensee  has  noted  its 
disagreement  with  the  Office's 
requiiemenL  In  the  licensee's  view, 
requiring  this  coverage  is  contrary  to  the 
statute  and  legislative  history.  The 
licensee  has  sou^t  clarification  of  the 
Office's  requirements  to  avoid  the 
potential  for  duplicative,  or  possibly 
unoeceasaiy,  coverage  under  the 
liability  and  property  policies. 
The  Office  disagrees  with  the 
licensee's  contention  for  the  reasons 
explained  above.  The  V.S.  Government 
utilizes  contractors  and  subcontractors 
in  carrying  out  certain  activities  at 
Federal  raage  bunlities.  Accordingly,  for 
purposes  of  risk  allocation  and 
protacti(»  of  the  U.S.  Government,  its 
contractors  and  subcontractors  stand  in 
the  shoes  of  the  Government  and  its 
agencies  involved  in  leimch  services. 
The  Office  believes  that  any  ether  view 
would  defeat  reasonable 
implementation  of  the  Amendments, 
■fiie  Office  believes  that  a  variety  of 
risk  management  approaches  to 
protecting  Government  property  may  be 
acceptable  as  long  as  the  statutory 
objectives  are  achieved;  that  is, 
providing  for  the  compensation  of 
property  damage  sustained  by  the 
United  SUtes.  its  agencies  involved  in 
laimch  services,  and  its  contractors  and 
subcontractors,  resulting  from  activities 
carried  out  under  the  license  and 
ensuring  that  policy  proceeds  will  be 
made  available  to  the  Government  to 
eSact  needed  repairs  in  the  event  of  any 
dainage  resulting  from  licensed  launch 
activities.  These  objectives  can  best  be 
met  through  a  non-fault,  non- 
subrogation,  comprehensive  all-risk 
type  of  property  policy  that  would 
compensate  the  U.S.  Govenunent  on 
behalf  of  itself  and  Government  launch 
participants,  as  additional  insureds,  in 
the  event  of  any  occurrence  resulting  in 
property  dainage,  regardless  of  fault, 
absent  willful  misconduct  by  the 
Govenunent  or  its  agents.  In  order  to 
satisfy  statutory  objectivea,  the  policy 
must  respond  to  damage  caused  by 
Government  launch  participants,  as  well 
as  Govenunent  personnel,  i.e., 
employees  of  the  Government  and  its 
contractors  and  subcontractors.  An 
exception  may  be  allowed  where 
insurance  is  not  available  because  of  a 
policy  exclusion  that  is  determined  by 
the  Secretary  of  Transportation  to  be 
usual  for  the  type  of  insurance  involved. 
In  those  instances,  the  Secretary, 
following  consultadon  with  other 
intsiQSted  Federal  agencies,  may  waive 
claims  for  property  damage  from  the 


first  dollar  of  loss.  In  all  otfan 
drcuinstancee,  coverage  must  be 
provided  to  protect  U.S.  Government 
property  from  any  damage  incurred 
during  or  as  a  residt  of  licensed  lauiudi 
activitiec,  regardless  of  fault,  absent 
willful  misconduct  by  the  Govenunent 
or  its  agents. 

Goverrunent  Customer 

When  the  licensee's  customer  is  a 
United  States  Government  ageix:y ,  the 
agency  is  treated  the  same  as  any 
nongovernmental  customer  for  purposes 
of  determining  the  appropriate  amount 
of  property  insurance  required  of  the 
licensee  and  in  tenns  of  the  U.S. 
Govenunent's  waiver  of  claims  or 
property  dainage  or  less  above  the 
required  amount  of  property  insurance 
under  49  U.S.C  70112(b)(2).  That  U,  a 
Government  payload  is  not  covered  by 
the  required  Government  property 
insiuance  and  the  United  States 
Government  agency^customer  accepts 
responsibility  for  property  damage  to 
the  payload.  For  other  purposes,  the 
government  agency  customer  is  an 
agency  of  the  United  States  involved  in 
licensed  activities.  This  is  an  important 
distiiunion  because  employees  of  a  U.S. 
Government  agency  are  third  parties 
and  their  claims  against  other  launch 
participants  for  bodily  injury  or 
property  damage  are  covered  by  the 
third-party  liability  policy  required 
under  49  U.S.C.  70112(a)(1)(A),  even 
when  the  agency  that  employs  them  is 
involved  in  the  launch  as  the  customer. 
The  basis  for  the  Office's  distinction  is 
grounded  in  appropriations  law.  An 
agreement  on  the  part  of  the  United 
States  Government  to  be  responsible  for 
claims  of  its  employees  for  injury  or 
damage  from  the  first  dollar  of  loea. 
other  than  employee  claims 
compensated  under  FECA,  would  be  an 
unfunded  contingent  Uability  which,  in 
the  Office's  view,  is  not  statutorily 
sanctioned.  Rather,  through  statutorily- 
mandated  insurance  insurance 
protections,  waiver  of  claims 
requirements  and  payment  of  excess 
claims  provisions.  Congress  has  limited 
the  unfunded  contingent  Uability  the 
U.S.  Government  may  accept.  The 
Office  iMlieves  its  approach  to 
protecting  the  U.S.  Government  when  it 
is  a  customer  of  commercial  launch 
services  providers  is  consistent  with  the 
limit  of  risk  the  Government  has  agreed 
to  accept  imder  the  statute. 

To  summarize  the  Office's  view  of  the 
statutory  allocation  of  risk  regime, 
whereas  nongovernmental  parties 
involved  in  licensed  launch  activities 
accept  responsibility  for  property 
damage  or  loas  they  sustain  and  for 
injury  or  loss  sustained  by  their 


amployaes.  the  United  States 
Govesmnant  is  oovsred  on  both 
mrrmmtt  bv  insuTancB  secuTsd  by  the 
H^-^»^f«  Should  the  loss  exceed  the 
smount  of  required  insurance  that  a 
licensee  has  secured  to  cover  such 
claims,  then  the  Government  assumes 
respoDSihility  for  loss  of  or  damage  to  its 
property  (and  propesty  of  its  contractors 
and  subcontractors)  in  accordance  with 
required  reciprocal  waivers  of  claims 
under  49  U.S.C  70112(b)(2).  Should  the 
loss  exceed  the  required  insurance  a 
licensee  has  secured  to  cover  thiid-paity 
Uability,  then  the  Govenunent,  in  emct, 
assumes  limited  responsibility  for  losses 
above  that  amount  sustained  by 
Government  personnel  by  agreeing  to 
pay  excess  third-parly  claims.  At  the 
same  time,  nongovernmentsi  parties  are 
effectively  protected  from  claims  for 
Govenunent  property  losses  by  required 
insurance  snd  the  Government's  waiver 
of  claims  in  excess  of  insurance:  and 
from  third-party  claims,  including 
claims  of  Government  personnel,  by 
required  liability  insurance  and  by 
procedures  for  U.S.  Government 
payment  of  third-party  claims  up  to  S1.5 
billion  in  excess  of  insurance. 

SsctioD^-SscUoB  Analysis 

Part  440,  Sobpait  A— nnancial 
BffTp«-'"l"l»y  f^  l.irenMid  Launch 
Acthritiss 

Section  440.1— Scope;  Basis 

Proposed  $  440.1  identifies  the 
activities  to  which  the  Office's  proposed 
financial  responsibiUty  and  allocation  of 
risk  requirements  would  apply  as  all 
commercial  space  launch  activities  that 
are  authorized  to  be  carried  out  under 
a  launch  issued  by  the  Office. 

Section  440.3— Definition 

Section  440.3  defines  terms  used  in 
part  440  that  are  not  otherwise  defined 
in  14  CFR  Ch.  m.  Tenns  defined  in 
S  401.5  of  the  Commercial  Space 
Transportation  Licensing  Regulations 
have  the  same  meaning  for  purposes  of 
this  part  unless  otherwise  indicated. 
Some  of  the  terms,  as  defined  in  the 
proposed  regulation,  are  self- 
explanatory  and  required  no  additional 
elaboration.  Other  terms  are  discussed 
below. 

The  term  "contractors  and 
subcontractors  "  is  defined  in  this 
section  to  address  parties  intended  to  be 
covered  by  the  phrase  "contractors  and 
subcontractors  involved  in  launch 
services"  in  49  U.S.C.  70112  and  70113. 
This  is  important  because  these 
contractors  and  subcontractors  have 
certain  responsibilities  and  enjoy 
certain  benefits  under  the  statute 
relating  specifically  to  the  requirements 
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for  insunnoB  (or  oth«r  fann  of  BnancUl 

respoosibility),  reciprocal  waivere  of 
cUlnu  and  the  U.S.  Government's 
payment  under  certain  circumstancas  of 
■uccesshil  third  party  claims  in  excms 
of  nquired  liability  insuiance. 
As  used  in  the  Act.  the  tenn 
"contractors  and  subcontractors"  is 
generally  modified  by  the  phrase, 
"involved  in  launch  services."  lie  term 
"launch  services"  is  defined  by  the  Act 
to  include  "(A)  activities  involved  in  the 
prepaiadcm  of  a  launch  vehicle  and 
payload  for  launch:  and  (B)  the  conduct 
of  a  launch."  49  U.S.C  70102(5).  When 
this  term  is  coupled  with  "contractors 
and  subcontractors"  for  purposes  of 
sections  70112  and  70113  of  the  statute, 
a  literal  raading  could  narrowly  limit 
the  group  of  covered  contractors  and 
subcontractors  to  service  providers 
involved  strictly  in  on-site  launch 
preparatory  and  support  activities.  The 
Office  does  not  believe  that  this 
interpretadon  is  consistent  with  the 
overall  objective  of  the  financial 
reaponsibility  and  payment  of  excess 
claims  provisions  of  the  statute,  which 
is  to  ensure  financial  protection  and  an 
equitable  sharing  of  risks  among  the 
parties  exposed  to  potentially 
catastrophic  losses  from  a  launch 
acddenL  The  groifp  of  covered  parties 
should  not  be  limited  only  to  the  most 
obvious  and  visible  launch  participants 
that  are  engaged  in  preparing  the  launch 
vehicle  and  payload  for  launch  and 
conducting  the  launch  at  the  launch 
range.  This  group  should  also 
encompass,  for  example,  the 
manufacturer  that  produces  a 
component  part  for  installation  in  the 
launch  vehicle  or  payload.  or  the 
supplier  that  delivers  a  piece  of 
eqtiipment  or  other  physical  object  used 
to  prepare  for  or  conduct  a  launch,  as 
well  as  the  contractor  that  constructs  or 
refurbishes  a  launch  pad  specifically  for 
licensed  launch  activities.  In  other 
words,  to  the  extent  a  third-party  loss  is 
attributable  to  the  direct  or  mrect 
involvement  of  contractors  or 
subcontractors  who  have  provided 
goods  or  services  in  coimection  with 
Ucensed  launch  activities,  the  requited 
insurance  should  cover  their  resulting 
liability.  It  is  important  to  note  that  the 
statute  addresses  claims  that  result  from 
an  activity  carried  out  under  a  license. 
Third-party  claims  diat  do  not  result 
from  licensed  activities  are  not 
addieaaed  by  the  financial  responsibility 
nquirements  of  the  statute.  For 
example,  third-party  claims  that  arise 
dining  the  manufacture  of  a  component 
part  would  not  be  covered  by  required 
insurance. 

Acconhngly,  the  term  "contractors 
and  subcontractors"  as  set  forth  in 


proposed  $  440.3  would  include  all 
contractors  and  subcontractors  at  any 
Her  that  participate  in  or  oontribate  to 
the  conduct  of  licensed  launch 
activities,  including  suppliers  of 
property  and  services  and  component 
mimnfactures  of  a  launch  vehicle  or 
payload.  The  Office  requests  conunents 
on  the  practical  ability  to  protect  all  of 
these  parties  through  required 
insurance. 

The  definition  of  the  term  "customer" 
in  proposed  $  440.3  is  intended  to 
respond  to  concerns  that  the  protections 
afforded  "the  customer"  under  the 
statutory  allocation  of  risk  regime  be 
available  not  only  to  the  party  that 
actually  contracts  with  the  commercial 
launch  services  provider  and 
prospective  licensee,  but  also  to  the 
intended  beneficiary  or  recipient  Of 
launch  services  when  the  letter  party  is 
different  from  the  former.  For  example, 
this  situation  typically  arises  in  the 
context  of  "turniey"  contracts  for  on- 
orbit  delivery  of  a  satellite.  Under  this 
t3fpe  of  arrangement,  the  ultimate 
owner/operator  of  the  satellite  contracts 
with  a  satellite  manufacturer  to  produce 
the  satellite  and  secure  launch  services 
to  deliver  the  satellite  to  a  prescribed 
orbit.  The  satellite  manubcturer 
purchases  launch  services  directly  fitjm 
a  commercial  launch  services  provider, 
and  transfisrs  title  to  the  satellite  only 
after  successful  completion  of  the 
launch  and  on-orbit  tests  to  confirm  that 
the  satellite  is  fimctioning  properly.  For 
this  reeson.  the  term  "customers"  also 
includes  a  person  to  whom  the  procurer 
of  launch  services  conditionally  sells, 
leases,  assigns,  or  otherwise  transfers  its 
rights  in  the  payload  or  a  part  thereof 
Another  example  is  the  purchaser  of  an 
interest  in  the  satellite,  e.g., 
transponders,  from  the  party  that  owns 
the  satellite  whether  that  party  has 
purchased  launch  services  directly  or 
nas  contracted  for  on-orbit  delivery  on 
a  "turnkey"  basis.  Another  example  is 
the  customer  who  has  placed  its 
property  on  board  the  payload  in  order 
to  lacxiva  an  on-oibit  service,  such  as 
micTogravity  experiments.  The  Office 
believes  that  these  parties  should  be 
viewed  as  "customers"  in  order  to 
enable  U.S.  conuneicial  launch  services 
providers  to  compete  with  foreign 
operators,  consistent  with  one  of  the 
objectives  of  the  1988  Amendments. 
The  proposed  defiiution  of  "customer" 
therefore  includes  the  person  who 
enters  into  a  launch  services  agreement 
with  the  licensee,  as  well  as  any  person 
to  whom  the  customer  has, 
conditionally  or  otherwise,  sold,  leased, 
assigned  or  otherwise  transferred  any  of 
its  rights  in  the  payload  to  be  launched. 


The  term  "customer"  does  not 
include  the  ultimate  beneficiary  of  the 
payload  services,  as  opposed  to  laimch 
services,  because  doing  so  could 
theoretically  include  any  person  who 
uses  a  television  or  makes  a  long- 
distance telephone  call,  and  goes 
bevond  the  intended  scope  of  the  Act 

VVhen  the  licensee's  customer  is  a 
U.S.  Government  agency,  it  is  not 
intended  that  the  agency  be  treated  any 
differently  from  a  nongovernmental 
customer  with  respect  to  the  payload. 
Thus,  as  discussed  in  greater  detail  in 
the  accompanying  supplementary 
information  under  the  heading, 
"Government  Customer,"  and  in  the 
analysis  of  §  440.17  of  the  proposed 
regulations,  the  Government  payload  is 
not  covered  by  required  Government 
property  insurance  and  the  U.S. 
Government  agency  involved  accepts 
responsibility  for  property  damage  to 
the  payload.  For  other  purposes,  the 
Government  customer  is  an  agency  of 
the  United  States  Involved  in  licensed 
launch  activities  and,  as  such,  it  is  a 
named  insiued  in  required  instirance 
and  its  empfoyees  ore  deemed  third 
parties. 

A  definition  of  the  term  "Covenoment 
persoimel"  has  been  included  in 
proposed  §  440.3  for  purposes  of 
identifying  those  employees  of  the 
Government  and  its  contractors  and 
subcontractors  entitled  to  protection 
and  coveia^  by  required  insurance. 

A  definition  of  the  term  "hazardous 
operations"  is  included  to  add  clarity  to 
the  list  of  information  required  by  the 
Office  to  perform  a  determination  of 
maximum  probable  loss.  TTie  definition 
proposed  is  consistent  with  the  Office's 
study,  "Hazard  Analysis  of  Commercial 
Space  Transportation,"  prepared  in  May 
1988.  and  is  intended  to  capture 
activities  that  create  a  potential  for  an 
accident  that  would  result  in  damage  or 
injiuy. 

The  term  "liability"  re^rs  to  any  legal 
obligation,  whether  arising  under 
United  States,  interoadonal  or  foreign 
law,  to  pay  claims  for  bodily  injury  or 
■property  damage  resulting  from  licensed 
launch  activitiea. 

The  term  "licensed  launch  activities" 
is  intended  to  reflect  the  activities 
subject  to  the  Department's  authority 
under  the  Act  to  license  the  launch  of 
a  launch  vehicle.  For  purposes  of 
applying  the  proposed  regulations,  it 
focuses  specifically  on  activities 
authorized  to  be  conducted  under  a 
particular  license  issued  by  the  Office. 
The  term  "maximum  probable  loss" 
(or  MPL)  refers  to  the  Office's 
determination,  in  the  form  of  a  dollar 
amount,  of  the  greatest  potential  losses 
for  bodily  injury  and  property  damage 
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that  can  reasonably  be  expected  to  occur 
as  a  result  of  licensed  launch  activities. 
The  Office  determines  the  value  of  the 
maximum  probable  loss  attributable  to 
licensed  launch  activities  by  analyzing 
the  known  hazards,  the  consequences 
(amount  of  loss),  and  probability  of  loss 
associated  with  such  activities.  It  does 
not  mean  maximum  possible  loss,  that 
is,  a  "worst  case"  scenario  regardless  of 
likelihood.  Rather,  assessing  nuudmiun 
probable  loss  employs  risk  analysis 
methodology.  The  analysis  takes  into 
account  the  characteristics  of  one  or 
more  launches  in  similar  circumstances, 
the  proximity  of  persons  and  property 
on  and  around  the  laimch  site  and  the 
likelihood  of  injury  and  damage  within 
an  established  probability  thrrahold.  (A 
more  elaborate  explanation  of  the 
Office's  methodology  for  determining 
the  value  of  maximum  probable  loss  is 
provided  in  the  section-by-section 
analysis  accompanying  §  440.7.) 

Through  risk  analysis,  the  Office 
determines  two  results:  the  probability 
an  undesirable  event  will  occur  and  the 
consequences  (measured  as  the  amount 
of  loss)  of  that  event.  The  Office  then 
compares  these  results  to  a  threshold 
probabihty  of  occurrence  selected  by  the 
Office  in  order  to  determine  whether  the 
results  are  reasonable  to  expect,  or 
probable,  and  therefore  warrant 
financial  protection  against  their 
occurrence.  Typically,  the  larger,  or 
more  catastrophic,  the  potential  loss  or 
damage,  the  less  likely  it  is  to  occur. 
The  threshold  probability  is  the 
probability  value  selected  by  the  Office 
at  and  below  which  loss  or  damage  that 
can  be  reasonably  expected  to  occur  is 
measured.  Loss  or  damage  that  has  a 
likelihood  of  occurring  that  is  equal  to 
or  greater  than  the  threshold  probability 
is  considered  probable.  Accordingly, 
insurance  to  protect  against  that  amount 
of  damage  or  loss  is  required.  Loss  or 
damage  that  has  a  likelihood  of 
occurring  that  is  less  than  the  threshold 
probability  is  not  reasonably  likely  to 
occur  and  is  therefore  considered 
improbable.  Accordingly,  insurance  to 
protect  against  such  loss  or  damage  is 
not  required.  In  summary,  maximum 
probable  loss  is  the  dollar  value 
determined  by  the  Office  as  the  upper 
bound  of  loss  that  can  reasonably  be 
expected  to  result  from  licensed  launch 
activities.  Loss  or  damage  exceeding  the 
upper  bound  would  result  frxim  events 
that  are  so  very  unlikely  as  to  be 
unreasonable  to  expect  That  is,  they  are 
not  sufficiently  probable, 

CurrenUy.  the  Office  utilizes  two 
different  threshold  probabilities  in 
determining  third-party  and 
Government  property  maximum 
piotnble  loss.  The  threshold  probability 


used  for  determining  third-party  MFL, 
exclusive  of  Government  personnel,  is 
on  the  order  of  one  in  ten  million.  The 
threshold  probability  for  determining 
Government  property  MPL  and  third- 
party  MPL  for  Government  personnel  is 
on  the  order  of  one  in  one  hundred 
thousand.  The  thresholds  are  defined  to 
accommodate  the  difficulty  of  setting 
precise  bounds  on  risks  that,  by 
definition,  are  somewhat  remote. 

The  Office's  selection  of  on  the  order 
of  one  in  ten  million  as  the  threshold 
probabihty  (the  probability  of 
occurrence)  for  determining  third-party 
MPL  is  based  upon  the  Government's 
experience  in  supporting  launch 
activities  at  Federal  ranges.  Because  of 
the  stringent  safety  requirements  used  at 
Federal  range  facilities,  the  general 
public  in  the  vicinity  of  the  range  has 
little  chance  of  being  adversely  affected 
by  a  launch  event.  As  a  result,  the 
likelihood  of  a  third-party  casualty 
resulting  from  a  launch  from  a  Federal 
range  should  be  no  greater  than  on  the 
order  of  one  in  one  million.  If  the  Office 
used  one  in  one  million  as  the  threshold 
probability  for  determining  third-party 
MPL,  no  third-party  loss  would 
reasonably  be  expected  to  occur,  the 
MPL  would  be  zero,  and  no  third-party 
liability  insurance  would  be  required. 
Hie  Office  does  not  believe  that  this  was 
the  result  Congress  intended  in  adopting 
maximum  probable  loss  as  the  basis  for 
setting  financial  responsibility 
requirements.  Accordingly,  the  Office's 
view  is  that  the  Act  requires  a 
reasonable  and  measurable  amount  of 
financial  responsibiUty  by  Ucensees  and 
has  selected  the  very  low  threshold  of 
on  the  order  of  one  in  ten  million 
probability  of  occurrence  as  the 
threshold  probabihty  that  achieves  this 
lesult  The  MPL  determination  using 
this  threshold  signifies  that  there  is  less 
than  on  the  order  of  a  one  in  ten  million 
chance  that  claims  for  third-party  losses 
would  exceed  the  required  amount  of 
insurance.  Stated  another  way,  the 
insurance  requirement  set  by  the  Office 
is  the  maximum  magnitude  of  loss  such 
that  there  is  less  than  on  the  order  of 
one  in  ten  million  chance  of  exceeding 
this  amount  ., 

The  Office  utilizes  on  the  order  of  one 
in  one  hundred  thousand  as  the 
threshold  probability  for  determining 
Government  property  insurance 
requirements  because  Federal  range 
facilities,  by  their  very  nature  and 
intended  purpose,  will  be  exposed  to 
hazardous  activities  and  may  suffer 
some  damage.  Thus,  the  Government 
appropriately  accepts  greater  risk  than 
third  parties  and  the  MPL  is  determined 
using  the  higher  threshold  prtibability. 
This  assumption  of  some  amount  of  risk 


may,  in  part,  account  for  the  lo%»er 
statutory  ceiling  on  insurance 
requirements  and  the  Govenunant's 
waiver  of  claims  for  damage  above  die 
amount  of  required  insurance. 
Similarly,  Government  persoimel. 
including  employees  of  Government 
contractors  and  subcontractors,  accept 
greater  risk  than  the  general  public  or 
other  third  partiw  through  their 
exposure  to  or  involvement  in 
hazardous  operations.  For  this  reason, 
the  third-party  MPL  determination 
includes  risks  to  Government  personnel 
measured  at  the  probability  threshold  of 
on  the  order  of  one  in  one  hundred 
thousand,  rather  than  on  the  order  of 
one  in  ten  million. 

In  the  Office's  experience,  this 
apprtwch  results  in  insurance 
requirements  that  are  reasonable,  within 
the  statutory  ceiling  for  required 
insurance,  and  adequate  to  protect  U.S. 
Government  interests. 

The  proposed  definition  of  the  term 
"third  party"  reflects  the  definition 
contained  in  49  U.S.C  70102(11). 
However,  the  Office's  definition  of 
"third  party"  clarifies  the  statutory 
definition  by  expressly  including  as 
third  parties  United  States  Government 
personnel,  including  employees  of 
Governihent  contractors  and 
subcontractors,  to  the  extent  that  they 
are  directly  involved  in  providing 
launch  support  or  Laimch  services  for 
licensed  launch  activities.  The  purpose 
of  the  definition  is  to  ensure  that 
liability  insurance,  or  other  form  of 
acceptable  financial  responsibility, 
required  under  §  440.5(b)  of  the 
proposed  regulations  is  available  to 
cover  the  claims  of  Government 
personnel,  as  well  as  persons  not 
involved  in  licensed  launch  activities, 
who  are  injured  or  otherwise  sustain  a 
loss  as  a  con.sequence  of  those  activities. 
Government  personnel  who  contract 
personally  and  directly  with  a  Ucensee 
or  other  nongovernmental  launch 
participant  to  provide  a  service  are  not 
considered  Government  persoimel  for 
purposes  of  these  regulations  when 
performing  that  service.  In  addition,  the 
proposed  definition  would  expressly 
exclude  employees  of  other  launch 
participants  because  their  claims  for 
injury  or  loss  are  not  intended  to  be 
included  in  the  Office's  determination 
of  required  third-party  liahifity 
insurance.  ResponsibiUty  for  employee 
losses  is  assumed  by  each  employer 
under  the  reciprocal  waiver  of  claims 
required  under  §  440.17  of  the  proposed 
regulations,  and  those  employee  claims 
are  not  eUgible  for  payment  by  the  U.S. 
Government  in  the  event  of  excess  third- 
party  claims. 
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The  tmn  "United  States"  is  intanded 
10  refer  to  the  United  States  Government 
in  it'!  eotirety  and  as  the  collective  sum 
of  its  various  parts. 

Section  440.5— General 

Although  issuance  of  a  license 
constitutes  legal  authorization  to  cany 
out  the  activities  specified  therein, 
certain  conditions  must  be  satisfied  for 
the  licensee  to  proceed  with  authorized 
activities. 

Sectioo  440.5(a),  ai  proposed,  would 
establish  the  fundamental  requirement 
that  authoiizatioD  to  conduct  licensed 
launch  activities  pursuant  to  a  license 
issued  by  the  Office  is  contingent  upon 
the  licensee's  demonstration  of  financial 
responsibility  and  compliance  with  risk 
allocation  raquiraments  as  set  forth  in 
proposed  regulations,  bi  addition  to 
insurance  re<niired  by  this  part,  a 
licensee  may  be  required  by  other 
agencies  of  the  United  States 
Government  to  obtain  other  types  of 
liability  or  property  insurance  covering 
activities  involving  United  States 
laimch  property,  launch  services  or 
persoimel.  Other  insurance 
requirements  may  include  woriLers 
compensation,  unemployment 
insurance,  employer's  liability, 
comprehensive  automobile  liability, 
environmental  liability,  or  insurance 
required  by  Federal,  State  or  local 
environmental  protection  laws  and 
regulations.  These  other  insurance 
reaulrements  are  not  set  forth  in  license 
orders  issued  by  the  Office:  however, 
licensees  are  not  relieved  of  the 
requirement  to  comply  with  them. 

m  addition,  as  filmier  explained  In 
the  section-by-section  analysis 
accompanying  $  440.15(b),  the  financial 
lespoosibility  requirements  prescribed 
under  the  propoMd  regulations  would 
preempt  those  provisions  in  agreements 
between  the  licensee  and  the  United 
Slates,  or  any  agency  thereof,  involving 
United  Slates  launch  property  or  launch 
services  that  address  financial 
responsibility,  allocation  of  risk,  and 
related  matters  covered  by  49  U.S.C 
70112  and  70113.  The  objective  of  this 
preemption  is  to  avoid  duplicative 
requirements,  but  not  to  relieve  the 
licensee  of  contractual  or  legal 
obligations  intended  to  address  interests 
other  than  those  served  by  the  statute. 

Section  440.5(b)  would  codify  the 
Office's  existing  practice  of  setting  the 
required  amount  of  financial 
responsibility  in  license  orders.  As  a 
procedural  matter,  the  Office  has  relied 
on  the  issuance  of  license  orders  to 
supplem^t  the  license  and  prescribe 
specific  terms,  conditions  and 
limitations,  including  financial 
responsibility  requirements,  on  a  case- 


by-case  basis.  Many  of  these  terms  and 
conditions  would  now  be  set  forth  in 
rules  of  general  applicability.  The 
amount  of  fiiuincial  responsibility  that 
must  be  obtained  vrould  continue  to  be 
set  forth  in  a  license  order.  The  Ucense 
order  would  generally  be  issued 
concurrently  with  the  license,  although 
there  may  be  drctunstancss  when  it 
would  follow  issuance  of  the  Ucense. 
The  Office  may  also  revise  financial 
responsibility  requirements  in  a 
subsequent  license  order  in  the  event  of 
a  change  in  exposed  property  or  riaks 
afiecUng  the  required  amount  of 
coverage.  In  any  event,  to  the  axieni  the 
licenae  otds  reflects  the  Office's 
determination  of  '"^^JFium  probable 
loss,  the  liming  of  its  issuance  would  be 
subject  to  the  provisions  of  proposed 
S  440.7. 

Propoae  $440.S(c)  sUtes  the 
fundamental  principle  that  evidence  of 
financial  responsibility  provided  by  the 
licensee  is  no  subetltute  for  actual 
finandal  responsibility  of  the  licensee. 
In  the  event  the  licensee  foils  to  obtain 
or  wnaintw^w  Insurance  or  financial 
responsibility  in  amounts  and  according 
to  the  terms  and  conditions  prescribed, 
the  licensee  would  bear  the  risk  and  be 
liable  for  claims  resulting  Cram  licensed 
launch  activities  that  would  otherwise 
have  been  covered.  In  addition,  in  the 
event  of  a  defense  raised,  or  exclusion, 
■to  coverage  under  the  policy  thai 
relieves  the  insurer  frtrni  compensating 
claims,  the  licensee  would  remain 
responsible  for  satisfying  the  claim.  The 
only  exception  to  this  fundamental 
principle  provided  imder  the  statue  is 
where  the  Secretary  of  Transportation 
specifically  determines  that  an 
exclusion  is  usual  for  the  type  of 
insurance  involved,  and  the  United 
States  Government  agrees  to  provide  for 
paying  claims  from  the  first  dollar  of 
loss.  As  explained  in  the  section-by- 
section  analysis  accompanying  $  440.19, 
a  policy  exclusion  would  be  considered 
"usual"  only  if  insurance  covering  the 
excluded  risk  is  not  commercially 
available  at  reasonable  rates.  The 
licensee  is  required  to  submit  a 
certification  to  that  eflect  when 
demonstnting  compliance  with 
financial  responsibility  requirements. 
No  final  determination  is  made  by  the 
Department  unless  and  until  an 
occasion  arises  when  the  Department  is 
called  upon  to  prepare  a  compensation 
plan  covering  excluded  claims.  If  it  then 
becomes  evident  that  insurance  was,  in 
fact,  available  at  commercially 
reasonable  rates,  the  Government  need 
not  pay  claims  from  the  first  dollar  of 
loss  and  the  licensee  remains 
responsible  for  the  liability. 


Failure  by  the  Ucensee  to  comply  with 
these  requirements  may  result  in 
suniension  or  revocaton  of  the  license 
anci  also  subjects  the  licensee  to  other 
penalties  as  provided  in  section  405.7  of 
this  chapter. 

Section  440.7— Determination  of 
Maximum  Probable  Loss 

Section  440,7,  as  proposed,  describes 
the  Office's  prtxsdures  for  assessing  and 
issuing  a  determination  of  maximimi 
probable  loss  (MPL)  on  which  finandal 
responsibility  requirements  are  based. 
Section  440.7(a)  would  provide  that  a 
detennination  of  maximum  probable 
loss  resulting  from  licensed  launch 
activities  forms  the  basis  of  the  Bimnrj^l 
responsibilily  order  issued  by  the 
Office. 

Section  44a  7(b)  would  provide  the 
timing  for  the  Office's  issuance  of  the 
MPL  determination,  oonsiatent  with  the 
Act.  The  Act  provides  that  MPL 
determinations  must  be  made  no  later 
than  90  days  after  a  licensee  or 
transferee  requires  it  and  has  submitted 
all  of  the  information  needed  to  make  a 
determination.  In  practice,  the  Office 
begins  the  risk  analysis  required  for  the 
MPL  determination  during  the  180-day 
license  application  review  period.  Doing 
so  enables  the  Office  to  issue  Rn«nri^) 
responsibility  requirements 
concurrently  with  a  license  so  as  not  to 
delay  commencement  of  licensed 
launch  activities. 

On  a  very  tew  occasions,  the  Office 
has  been  unable  to  issue  the  MPL 
determination  concurrentiy  with  the 
llcezxae.  This  result  may  occur  for 
seveiel  reasons.  In  order  to  conduct  the 
analyses,  the  Office  requires  from  the 
applicant  information  described  in 
Appendix  I  to  the  proposed  regulations 
and  may  also  request  information  from 
Federal  range  facilities  involved  in 
proposed  launch  activities  or  exposed  to 
risk  of  damage  or  loss  as  a  result  of 
proposed  activities.  Incomplete 
information,  either  from  the  applicant  or 
from  the  Federal  range  fadlity,  can 
extend  the  amount  of  time  necessary  for 
the  Office  to  complete  and  issue  the 
MPL  determination.  Typically,  a 
delayed  detennination  results  from 
submission  by  the  applicant  of 
incomplete  information  on  which  to 
perform  the  necessary  risk  analyses. 
Until  the  Office  has  complete  and 
sufficient  information  the  90-day  period 
does  not  begin.  A  delayed  detennination 
»B  a  result  of  incomplete  information  is 
not  untimely.  In  addition,  the  Act 
requires  that  the  Office  consult  with 
heads  of  other  appropriate  Federal 
agencies  in  issuing  financial 
responsibility  requirements.  The 
Office's  practice  has  been  to  share  its 
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MPL  analyses  with  affected  Federal 
agencies  and  request  comments  within 
three  weeks.  The  Office's  experience  has 
shown  that  three  weeks  may  not  be 
sufficient  for  other  Federal  agencies  to 
complete  their  reviews  and  issuance  of 
the  MPL  determination  may  necessarily 
be  delayed. 

Accordingly,  proposed  §  440.7(b) 
would  provide  mat  the  Office  notify  a 
licensee  or  transferee  of  any  delays  in 
isstiing  the  MPL  determination  beyond 
the  statutory  90-day  period.  The  Office 
intends  that  this  provision  would  be 
invoked  only  in  circumstances  beyond 
the  Office's  control,  such  as  protracted 
consultation  with  other  Federal 
agencies. 

Proposed  S  440.7(c)  refers  to 
Appendix  I  to  the  proposed  regulations 
which  prescribes  information 
requirements  for  issuing  a  maximum 
probable  loss  detennination.  Appendix  I 
is  intended  to  be  a  comprehensive  list 
of  information  requirements,  some  of 
which  could  be  waived  by  the  Office  if, 
as  a  result  of  consultation  with  the 
applicant,  the  Office  finds  that  the 
inrarmation  is  not  necessary  in  light  of 
the  particular  laimch  proposal.  C^ce 
information  is  provided,  the  peison 
requesting  the  MPL  determination  is 
responsible  for  reporting  any  changes 
that  could  affect  the  outcome  of  the  risk 
analyses. 

As  provided  in  proposed  §  440.7(d), 
the  Office  may  amend  or  adjust  its 
maximum  probable  loss  determination 
to  reflect  any  new  information  relevant 
to  an  accurate  assessment  of  risk.  In  lieu 
of  submitting  duplicative  information,  a 
person  requesting  a  MPL  determination 
who  has  previously  been  issued  one 
may  certify  that  there  has  been  no 
change  from  infonnation  previously 
submitted.  This  provision  is  intended  to 
reduce  the  regulatory  burden  on 
licensees  who  conduct  similar  launch 
activities  under  separate  licenses. 

An  MPL  detemunation  must 
accompany  every  license  authorizing 
launch  activities  and  is  therefore 
typically  performed  in  conjunction  with 
the  Office's  review  of  a  license 
application.  Section  440.7(e)  would 
address  the  situation  in  which  the 
Office  is  requested  to  issue  a 
determination  of  maximum  probable 
loss  resulting  from  activities  that  are  not 
the  subject  of  a  specific  license 
application.  A  determination  made 
under  this  section  would  not  be 
governed  by  the  90-day  requirement  set 
forth  in  S  440.7(b). 

Methodology  for  Determining  Maximum 
Probable  Loss 

The  Office  derives  the  value  of  the 
maximimi  probable  loss  that  may  result 


to  third  parties  and  Goveinment 
property  from  licensed  launch  activities 
through  case-by-case  risk  analyses.  The 
Office  considers  factors  ranging  from  the 
kinds  of  hazardous  operations,  as 
defined  in  proposed  §  440.9,  to  be 
conducted  under  a  license,  to  the 
nimiber  of  third  parties  that  may  be 
exposed  to  risk  in  the  event  of  a  launch 
accident.  Failure  modeling  techniques, 
the  Office's  experience  in  preparing 
numerous  MPL  determinations,  and 
engineering  judgment  all  play  roles  in 
the  final  determination.  A  more 
complete  description  of  the  Office's 
approach  to  hazard  analysis  and  risk 
analysis  techniques  appears  in  a  study, 
entilJed  "Hazard  Analysis  of 
Commercial  Space  Transportation." 
released  by  the  Office  in  May  1988.  A 
copy  may  be  obtained  from  the  Office 
upon  request.  In  addition,  the  Office  is 
preparing  a  comprehensive  description 
of  its  procedural  methodology  for 
determining  maximum  probable  loss  in 
a  separate  report ^to  be  made  available  to 
the  public.  A  brief  summary  of  the 
Office's  approach  to  determining  MPL  is 
presented  below  to  explain  the 
underlying  rationale  for  the  infonnation 
requirements  referenced  in  proposed 
§  440.7(c)  and  listed  in  appendix  I  to 
part  440. 

In  addition  to  information  required 
from  the  applicant,  the  office  obtains 
certain  information  from  the  Federal 
range  facility  in  order  to  assess  properly 
the  value  of  Government  property 
exposed  to  risk.  This  information  is  not 
reflected  in  regulatory  requirements. 
Typically,  this  information  consists  of 
identification  of  facilities  the  Federal 
range  facility  has  authorized  for  use  by 
the  licensee  and  the  value  of  those 
facilities,  other  range  facilities  that  the 
Federal  range  facility  identifies  as 
exposed  to  risk  as  a  result  of  the 
licensee's  proposed  laimch  activities 
due  to  their  proximity  to  the  licensee's 
hazardous  operations,  the  number  of 
Govenmient  persoimel  that  the  Federal 
range  facility  believes  would  be  exposed 
to  risk,  and  range-required  risk 
mitigation  measures. 

Much  of  the  infonnation  required  to 
complete  the  MPL  detennination  is 
provided  as  part  of  the  application  to 
conduct  a  laiuich.  However,  because 
any  person  can  request  a  maximum 
probable  loss  determination  at  any  time, 
infonnation  requirements  for  obtaining 
a  determination  are  included  as  part  of 
this  proposed  regulation.  The  proposed 
infonnation  requirements  are  not 
intended  to  place  an  additional  or 
duplicative  burden  on  prospective 
licensees  and  can  be  satisfied  by 
specific  reference  to  the  Ucense 
appUcation. 


Appendix  I  describes  the  full  range  of 
infcHmation  required  from  an  appUcant 
to  complete  the  MPL  determination.  In 
certain  circumstances,  not  aU  of  the 
information  would  be  required  and  the 
Office  wiU  advise  the  appUcant 
accottiingly  during  pie-appUcation 
consultation.  For  example,  where  a 
launch  from  an  isolated  location  would 
not  expose  any  identifiable  Government 
property  to  risk,  the  Office  would  waive 
those  information  requirements  directed 
at  assessing  risk  to  Federal  range  CaciUty 
assets.  A  laimch  proposal  may  involve 
vehicles  and  risks  similar  to  those 
previously  considered  by  the  Office  and 
the  Office  may  waive  information 
requirements  it  beUeves  would  be 
uimecessary  or  dupUcative  in  Ught  of 
existing  analyses.  Where  the  Office  can 
determine,  on  the  basis  of  the  launch 
proposal,  that  certain  risks  need  not  be 
considered  in  order  to  calculate  MPL, 
the  Office  will  waive  the  requirements 
that  pertain  to  those  risks. 

The  complexity  of  the  MPL  analysis 
will  depend  upon  the  risks  that  attend 
a  specific  launch  proposal.  At  its  most 
compUcated,  a  complex  launch  vehicle 
involving  hazardous  operations  and 
flight  paths  that  ejcpose  people  and 
property  on  and  off-range  to  risk,  the 
Office  is  able  to  employ  a  variety  of  risk 
analysis  tools,  such  as  computer  models 
that  estimate  impact  probabiUties. 
potential  property  damage  and  casualty 
expectations.  For  all  proposals, 
government  property  and  third-part 
losses  are  considered  in  separate  MPL 
analyses. 

The  Office's  objective  is  to  determine 
the  value  of  the  maximum  magnitude  of 
loss  that  is  sufficiently  probable  to 
warrant  financial  lesponsibiUty 
protection.  That  is,  within  the  stated 
probabiUty  thresholds,  as  defined  in 
proposed  §  440.3.  the  Office  must 
estabUsh  a  maximum  value  of  loss.  By 
corollary,  the  maximum  magnitude  of 
loss  within  the  probebiUty  threshold 
drives  the  MPL  value.  This  means  that 
the  Office  need  not  consider  every 
single  accident  scenario  that  falls  within 
the  threshold  probabiUty.  Those  having 
relatively  minimal  damage 
consequences  need  not  be  individually 
considered.  Rather,  the  office's  focus  is 
on  finding  the  maximum  value  of  loss 
that  would  result  from  an  accident  that 
is  within  the  specified  threshold 
probabiUty  of  occurrence.  The  Office 
does  so  by  identifying  spedficaUy  the 
hazardous  activities  to  be  conducted 
under  a  license.  Government  and  third- 
party  property  placed  at  risk  by  those 
activities,  and  the  number  of  third 
parties  placed  at  risk.  Then,  the  Office 
identffies  a  range  of  accident  or  foilure 
scenarios  and  estimates  the  probabiUty 
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of  occuiTBDce  for  each  scmutrio.  The 
Office  then  estimates  the  value  of  loes 
for  various  accident  scenario*. 

The  Office  utilizes  sevenl 
methodologies,  in  order  of  preference,  to 
estimate  the  probability  of  occuirance  of 
the  different  scenarios.  The  ortler  of 
preference  begins  with  actual 
experience  or  existing  models,  and 
descends  to  expert  probability  analysis 
as  the  second  best  alternative,  followed 
by  professional  engineering  judgment. 

Estimating  the  value  of  loss  for  each 
accident  scenario  is  done  similarly, 
using  difHerent  methodologies  in  an 
order  of  preference.  Actual  experjence  is 
most  reliable  and  is  used  wherever  it 
exists  and  is  directly  applicable  to  a 
launch  proposaL  For  pre-flight  licensed 
launch  activities,  the  Office  uses 
estimates  that  are  informed  by  bdlity 
damage  tables  developed  for  the  Federal 
range  bcilities,  building  daalgn 
specifications,  and  engineering 
judgment  Computer  models,  such  as 
the  Facility  Damage  and  Personnel 
Injnry  (DAMP)  programs,  may  be  used 
to  estimate  damage  during  and 
immediately  following  venicle  life-oS. 
For  third-party  casualties,  the  Office 
develops  an  Expectation  of  Casualty 
figure  for  off-range  population  and 
Government  peraoimel  at  risk. 

As  noted  above,  low  loss  scenarios 
need  not  be  considered  unless  a 
poesible  accident  scenario  involves 
loaae*  that,  when  combined,  may  be 
significant  in  determining  the  value  of 
the  maximum  probable  loss.  However, 
in  many  instances,  accident  scenarios 
are  mutually  exclusive.  For  example,  a 
pre-Qight  accident  that  destroys  the 
launch  vehicle  means  there  will  be  no 
launch,  and  there  is  no  need  to 
aggregate  the  damage  ^m  a  pre-Qight 
accident  of  this  nature  and  a  post- 
launch  accident  in  determining  the 
maximum  value  of  loss. 

In  summary,  the  Office  performs  a 
detailed  estimate  of  property  damage 
and  casualties  for  the  difierent  accident 
scenarios  that  hll  within  the  threshold 
probability  of  occurrence  in  order  to 
deiermine  the  maximum  value  of  loss. 
The  MPL  value  becomes  the  amount 
associated  with  the  most  costly  accident 
scenario  falling  within  the  threshold 
probability  of  occurrence. 

Govenmient  Property 

The  Office's  maximum  probable  loss 
determination  for  Government  property 
damage  takes  into  account  U.S. 
Government  property  situated  on  a 
Federal  range  facility,  wherever  located. 
As  noted  above  in  the  Supplementary 
Information,  the  Office  includes  as  part 
of  its  determination  Government  range 
assets  on  adjacent  Federal  range 


bcilitiea  that  are  exposed  to  risk  of 
damage  or  loss  as  a  lesuh  of  licensed 
launch  activities. 

The  Office  historically  has  not 
considered  temporarily  placed  or 
"transient"  Government  property, 
including  laui>ch  vehicles  and  payloads, 
in  calculating  the  maximum  probable 
loss  detarminatioa.  The  Office  bases  its 
approach  on  several  coiuiderations. 
First,  the  Federal  range  focility  is 
resiHYniihIe  for  nminiaining  a  schedule 
of  Uunch  activities.  The  Government  is 
therefore  aware  of  upcoming 
cammercial  launch  activities  and,  by 
exposing  its  transient  or  movable 
property  to  the  possibility  of  damage  at 
loss  due  to  conmMrdal  launch 
activities,  accepts  certain  risks.  Second, 
readily  movable  property  may  no  longer 
be  present  at  the  time  the  licensee 
ultimately  conducts  licensed  launch 
activities.  If  that  property  were  included 
in  the  MPL  determination,  the  licensee 
may  be  unfairly  burdened  with  too  great 
an  insurance  requirement.  One 
alternative  would  be  to  adjust,  either 
upward  or  downward,  the  amount  of 
property  insurance  that  would  be 
required  just  prior  to  commencing 
licensed  activities.  This  approach  is 
arguably  contemplated  by  Uie  statue, 
which  provides  for  the  Secretary  to 
amend  the  maximum  probable  loss 
determination  when  new  information  so 
warrants.  However,  last  minute 
adjustments  to  the  MPL  determination 
due  to  the  Government's  action  of 
placing  its  property  at  risk,  could  prove 
administratively  burdensome  for  both 
the  Office  and  the  licensee,  whose 
launch  could  be  delayed  by  having  to 
demonstrate  additional  financial 
responsibility  due  to  last  minute 
changes  in  requirements.  Third, 
incluomg  transient  or  Government 
property  temporarily  located  on  the 
Federal  range,  such  as  launch  vehicles 
and  payloads,  could  readily  drive  the 
MPL  value  above  the  $100  million 
statutory  ceiling  for  required  insurance. 
Although  the  Act  contains  provisions 
whereby  the  Department  is  directed  to 
review  annually  the  statutory  ceilings 
on  required  insurance  and  report  to 
Congress  proposed  adjustments  to 
conform  with  changed  liability 
expectations  and  the  insurance  market, 
the  Office  views  the  5100  million 
statutory  ceiling  on  the  Government 
property  iiusurance  requirement  as  a 
clear  indication  that  Congress  did  not 
intend  for  these  Govenunent  assets, 
which  typically  cost  in  excess  of  SlOO 
million  each,  to  be  included  as  part  of 
the  range  assets  on  which  the  MPL 
determination  is  based. 

The  Office  makes  an  important 
distinction  between  transient,  movable 


property  that  is  not  included  in  the  MPL 
determination  and  property  that  has 
been  placed  in  a  storage  focility  on  the 
Federal  range.  The  latter  is  included  in 
the  MPL  determination.  The  rationale 
for  the  Office's  distinction  is  that  certain 
facilities  are  intended,  by  design,  to 
house  Govenunent  property  on  a 
temporary  or  long-term  basis.  However, 
wh«e  Government  property  has  been 
stored  in  a  fodUty  not  designed  or 
intended  for  storage,  thereby  exposing 
the  property  to  additional  risk,  the 
Office  believes  it  would  be  unreasonable 
to  impose  the  cost  of  this  additional  risk 
on  the  licensee.  The  Office  therefore 
excludes  the  stored  property  from  its 
MPL  determination.  In  addition,  to  the 
extent  this  stored  property,  such  as 
rocket  motors  or  explosives,  may 
contribute  to  the  possible  extent  of 
damage  to  Government  facilities,  the 
Office  does  not  factor  the  additional 
losses  that  may  be  attributed  to  that 
property  in  determining  the  MPL  value. 

In  taking  the  approacSi  of  excluding 
certain  transient,  movable  Government 
property,  the  Office  is  aware  that  Esilure 
to  include  it  could  expose  the 
Government  to  greater  risk  of  loss. 
However,  the  Office  believes  that  its 
approach  reflects  the  intent  underlying 
the  comparatively  low  statutory  ceiling 
on  the  Government  property  insurance 
requirement,  and  is  reasonable  in  light 
of  the  Government's  asstunption  of  risk 
in  placing  property  on  the  Federal  range 
falsity  in  a  maimer  that  exposes  it  to 
damage  or  loss  from  commercial  launch 
activities.  For  these  reasons,  the  Office 
believes  that  its  approach  is  the  better 
one.  Nevertheless,  it  is  important  to  bear 
in  mind  that,  whether  or  not  the  value 
of  certain  property  is  included  in 
making  the  MPL  determination,  damage 
or  loss  to  any  Government  property, 
whether  fixed  or  movable,  located  on 
the  Federal  range  facility  must  be 
covered  by  the  insurance  policy  the 
licensee  obtains  under  49  U.S.C. 
70112(a)ll)(B).  CommenU  are  requested 
on  the  Office's  approach  to  considering 
non-fixed  Govenunent  property  in 
determining  Government  property 
insurance  requirements. 

Current  Replacement  Value 

In  determining  maximum  probable 
lose  for  Govenunent  property,  the  Office 
bases  its  findings  on  the  current 
replacement  value  of  the  property.  The 
notion  of  current  replacement  value 
takes  into  account  the  cuirent  use  and 
function  of  a  Government  facility,  not 
its  originally  intended  use.  For  example, 
the  cuirent  replacement  value  for  a 
facihty  that  was  originally  built  to 
support  engineering  operations  but  is  no 
longer  needed  for  that  purpose  and  is 
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now  used  as  an  excess  storage  facility 
would  most  likely  be  lower  than  it* 
original  construction  cost,  even  if  a 
laimch  accident  meant  its  total  loss.  The 
Office's  rationale  is  that  the  cost  of 
restoring  property  to  its  original  use 
when  the  Govenunent  itself  has  dioaen 
not  to  maintain  the  property  in  its 
original  condition  imposes  an  unbir 
cost  on  the  Ucensee.  The  reverse 
situation  may  also  occur,  whereby 
restoring  property  to  its  current  use  may 
cost  more  than  restoring  it  to  its  original 
use.  This  could  occur  where  property 
has  been  up-graded  or  modified  to 
support  another  purpose  than  originally 
Intended.  In  that  event,  the  Office 
believes  that  it  is  fair  and  appropriate  to 
require  insurance  that  covers  the 
maximum  probable  loss  to  the 
property's  current  value,  up  to  the 
statutory  ceiling.  In  all  drcumstances, 
the  Office  consults  with  Federal  range 
authorities  in  valuing  Govenunent 
property. 

Third-Party  Property  Damage 

Under  the  proposed  regulations, 
third-party  property  includes  aU 
property  owned  by  persons  or  entities 
other  than  the  licensee  and  its  customer, 
and  the  contractors,  subcontractors,  and 
employees  of  each,  involved  in  Ucensed 
latmch  activities,  the  Government's 
contractors  and  subcontractors  involved 
in  licensed  launch  activities,  and  the 
Government  (except  for  property  located 
on  a  Federal  range  facility).  It  includes 
the  personal  property  belonging  to 
Government  personnel  involved  in 
hcensed  laimch  activities,  and  all  off- 
range  private  and  public  property  other 
than  property  on  nearby  or  adjacent 
Federal  range  facilities  for  which 
Government  property  insurance 
coverage  is  required. 

The  risk  analysis  performed  to 
determine  the  value  of  third-party 
property  maximum  probable  loss 
utilizes  three  approadies  to  estimating 
property  values:  (1)  Specific 
determinations,  (2)  averaging,  and  (3) 
setting  an  upper  bound  or  ceiling.  The 
Office  selects  the  appropriate 
methodology  to  use  on  a  case-by-case 
basis,  taking  into  account  such  factors  as 
the  availability  of  information,  the 
launch  site,  and  the  range  of  risks  to 
third  parties  presented  by  a  particular 
launch  proposal.  The  Office  may  use  all 
three  methods  of  estimating  third-party 
property  losses  in  one  MPL 
determining,  depending  upon  the  type 
and  amount  of  property  exposed  to  loss 
or  damage  as  a  result  of  licensed  launch 
activities.  In  all  instances,  the  Office 
utilizes  a  conservative  approach  to 
ensure  the  adequacy  and  sufficiency  of 
its  MPL  determination  and  third-party 


liabiUty  financial  responsibility 
requirement 

'The  first  estimatioD  methodology, 
specific  determinaUonE,  entails 
obtaining  actual  property  values  and 
determining  the  likelihood  and 
consequences  of  an  accident  affecting 
that  property.  'Hiis  method  is  typically 
used  for  very  high-value  property  in  the 
area  thai  would  be  most  exposed  to  risk. 
The  second  method,  averaging,  can  be 
accomplished  in  several  ways.  One  way 
is  to  average  estimated  property  values 
in  a  homogeneous  area  through  such 
means  as  county  or  city  tax  assessment 
records.  Another  is  to  assume  that  an 
accident  will  occur  in  the  high-value 
part  of  the  risk  area  and  determine  the 
average  of  the  high-value  property 
exposed  to  risk.  This  conservative 
approach  assures  that  the  MPL 
determination  will  be  sufficient  to  cover 
losses  to  this  high-value  property.  The 
third  method,  setting  an  upper  Iwund, 
also  yields  a  conservative  result  This 
approach  utilizes  the  Office's 
experience  by  considering  the  nature 
and  size  of  the  area  exposed  to  risk,  e.g., 
urban,  suburban,  rural,  industrial,  fann. 
or  some  combination,  and  comparing  it 
to  third-party  property  considered  at 
risk  in  past  MPL  analyses  and  to  know 
values  of  Government  property  placed 
at  risk.  Setting  an  upper  bound  involves 
a  qualitative  assessment  of  the  value  of 
third-party  property  at  risk  and  is  based 
on  the  Office's  extensive  experience  in 
assessing  risk. 

Third-Party  Casualties 

The  Office  must  also  consider  third- 
party  casualties  in  determining 
maximum  probable  loss  to  third  parties. 
Doing  50  requires  an  analysis  of  the 
number  of  persons  exposed  to  risk  and 
assigning  a  value  of  life.  Department 
guidance  issued  in  1993  for  preparing 
economic  evaluations  suggests  using 
$2.5  million  as  the  value  of  life  in 
estimating  one's  willingness  to  pay  for 
safety  measures  in  order  to  reduce  one's 
probabiUty  of  death.  However,  the 
Cffice  is  mindful  of  the  distinction 
between  the  value  of  life  used  for 
purposes  of  estimating  the  cost  of  safety 
requirements  in  regulations  and  for 
seeking  damages  in  civil  litigation. 
Accordingly,  the  Office  utilizes  the 
somewhat  higher  figure  of  three  million 
dollars  as  the  value  of  a  life  to  assure  a 
conservative,  but  reasonable,  result. 

The  Office  requests  comments  on  the 
appropriate  means  of  assessing  the 
value  of  third-party  property  and  the 
value  of  life  for  purposes  of  determining 
maximum  probable  loss  to  third  parties. 
In  their  comments,  commenters  are 
requested  to  consider  the  impact  on 


insurance  requirements  that  could  result 
from  a  change  in  methodology. 

Section  440.9 — Insurance  ftequirements 
for  Licented  tounch  Activities 

This  section  would  establish  in  a 
regulation  financial  lespanaibility 
requirements  in  the  form  of  insurance  as 
a  condition  of  every  license  issued  by 
the  Office  authorizing  commercial  space 
launch  activities.  A  licensee  would  also 
be  allowed  to  demonstrate  an  equivalent 
amount  of  financial  responsibility 
througl}  means  other  than  insurance. 

Proposed  §  440.9(b)  would  estabUsh 
the  requirement  that  a  licensee  obtain  a 
policy  of  liability  insurance  to  pay 
claims  of  third  parties  for  bodily  injury 
or  property  damage  resulting  fitMn 
licensed  launch  activities.  In  accordance 
vifith  49  U.S.C.  70112(a)(4).  the  parties 
protected  under  the  insurance  policy  as 
insureds,  or  additional  insureds,  are  the 
United  States,  its  agencies,  and  its 
contractors  and  subcontractors,  and 
their  respective  personnel,  involved  in 
licensed  launch  activities;  and  the 
licensee,  the  customer,  and  their 
respective  contractors  and 
subcontractors  involved  in  licensed 
launch  activities.  Because  Government 
personnel,  as  defined  in  proposed 
§440.3.  are  included  within  the 
proposed  definition  of  "third  party," 
Government  personnel  may  be  both 
third-party  claimants  whose  claims  are 
compensable  by  required  Uability 
insurance,  as  well  as  additional 
insureds. 

Under  proposed  §  440.9(c),  the 
amount  of  required  insurance  is  based 
on  the  Office's  determination  of 
maximum  probable  loss  from  third- 
party  claims  resulting  from  licensed 
launch  activities.  As  provided  by 
statute,  the  amount  of  coverage  required 
by  the  Office  may  not  exceed  $500 
million,  or  the  maximum  liabiUty 
insurance  available  on  the  world  market 
at  reasonable  cost.  It  should  be  noted 
that  the  maximum  limit  on  insurance 
applies  to  the  aggregate  of  claims  for  any 
particular  launch,  as  provided  by  49 
U.S.C.  70112(a)(3).  A  policy  may  cover 
more  than  one  launch.  However,  the 
amount  of  insurance  prescribed  by  the 
Office  in  a  license  order  must  be 
available  to  cover  the  total  of  third-party 
claims  resulting  from  each  laimch  event 
For  example,  if  a  licensee  intends  to 
conduct  a  series  of  launches  under  an 
operator  license  and  third-party  claims 
resulting  from  the  first  bunch  are  , 
compensated  by  the  liability  policy,  the 
amount  of  coverage  for  each  succeeding 
launch  must  be  the  amoimt  required  by 
the  license  order.  Coverage  may  not  be 
reduced  by  the  amount  of  daims  paid 
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as  B  result  of  pievlotu  launch  activities 
conducted  under  the  same  Ucenae. 

Section  440.9(d)  would  establish  in  a 
regulation  the  requirement  that  a 
licensee  must  obtain  a  policy  of 
insurance  to  compensate  for  damage  to 
or  loss  of  property  at  a  Federal  range 
bcility  that  is  owned,  leased  or 
occupied  by,  or  in  the  care,  custody  or 
control  of,  the  United  States,  its 
agencies,  and  its  contractors  ^nd 
subcontractors  involved  in  licensed 
launch  activities,  that  restilts  bom 
licensed  launch  activities.  The 
maximiim  probable  loss  determination 
to  support  this  requirement  focuses  on 
valuable  national  assets  located  at 
Federal  range  facilities  that  are  put  at 
greatest  risk  by  licensed  activities; 
however,  all  Govenunent  property  (and 
that  of  its  agencies,  contractors  and 
subcontractors  involved  in  licensed 
launch  activities)  at  a  Federal  range 
bcility  must  be  protected.  This  would 
include  Government  range  facilities 
surrounding  or  adjacent  to  the  proposed 
launch  site.  The  Office's  experience  in 
administering  financial  responsibility 
requirements  to  protect  Government 
property  has  been  previously  described 
in  the  supplemenlar>'  information 
accompanying  this  proposal  under  the 
heading,  "Property  Protection  for 
Government  ijaunch  Participants."  The 
Office  does  not  object  to  any  reasonable 
approach  on  the  part  of  a  licensee  that 
is  taken  to  meet  this  requirement  as  long 
as  the  ultimate  objective  is  achieved, 
that  is,  providing  for  the  compensation 
of  property  damage  sustained  at  Federal 
range  EunUties  by  the  United  States,  its 
agencies,  contractors  and  subcontractors 
involved  in  licensed  latmch  activities, 
resulting  from  activities  carried  out 
under  a  license.  However,  the  Office 
believes  that,  at  a  minimum,  naming  the 
U.S.  Govenunent  and  its  agencies, 
contractors  and  subcontractors, 
involved  in  licensed  launch  activities, 
as  additional  insureds  is  necessary  to 
accomplish  this  objective.  Comments 
are  requested  on  whether  the 
Government  should  also  be  named  the 
loss  payee  and  be  responsible  for 
administering  payment  of  insurance 
prt>ceeds  to  its  contractors  and 
subcontractors. 

Under  proposed  §  440.9(e),  the 
amount  of  required  insurance  would  be 
based  on  the  Office's  determination  of 
mayimiim  probable  loss  attributable  to 
property  damage  claims  of  the  United 
States,  its  agencies  involved  in  launch 
services,  and  its  contractors  and 
subcontractors  involved  in  licensed 
launch  activities:  however,  the  amount 
would  not  exceed  $100  million.  As 
noted  in  the  analysis  accompanying 
proposed  §  440.9(c),  the  Tnn-rimnm  limit 


on  insurance  applies  to  the  aggregate  of 
claims  for  any  particular  launch. 
Covered  claims  are  those  against  a 
person,  including  Govenunent 
employees,  for  damage  or  loss  to 
Government  property,  including  the 
property  of  Government  contractors  and 
subcontractors,  resulting  from  licensed 
launch  activities.  In  this  respect,  the 
named  insureds  are  different  bom  those 
on  the  liability  policy. 

Section  440.9(f)  would  provide  that, 
in  lieu  of  obtaining  policies  of 
insurance,  the  licensee  may  demonstrate 
financial  responsibility  in  an  alternative 
form — such  as  insurance  purchased 
from  a  risk  retention  group  authorized 
under  the  Risk  Retention  Amendments 
of  1986,  surety  bonds,  letters  of  credit, 
or  some  combiiution — that  reOects 
substantially  the  same  terms  and 
conditions  of  the  requirements  set  forth 
in  these  regulations.  Whatever  the  form 
of  financial  responsibility  proposed  in 
lieu  of  insurance,  the  licensee  must 
demonstrate  that  it  meets  the 
requirements  for  financial 
responsibility. 

Section  6  of  the  1988  Amendments  to 
the  Commercial  Space  Launch  Act 
provides  special  incentives  to  certain 
satellites  affected  by  National  Security 
Decision  Directive  254.  This  directive, 
issued  by  President  Reagan  in  August 
1986,  foUowing  the  Challenger  accident, 
essentially  ended  NASA's  role  in 
launching  conunerdal  and  foreign 
satellites.  Section  6  of  the  1988 
Amendments  provides  that  if  certain 
eligibility  criteria  are  met,  the 
requirement  that  the  licensee  obtain 
property  insurance  covering  loss  of  or 
damage  to  United  States  Govenunent 

Sroperty  does  not  apply.  The  Office 
slieves  that  there  are  no  remaining 
"eligible  satellites"  that  have  not  been  . 
laimched  or  otherwise  accounted  for 
and  no  provision  is  made  in  the 
proposed  rulemaking  to  cover  them. 
Comments  are  requested  as  to  whether 
this  provision  may  be  properly  omitted 
in  final  regulations. 

Section  440.11 — Duration  of  Coverage: 
Modifications 

Proposed  $  440.11(a)  would  specify 
when  financial  responsibility  must  be  in 
place.  Section  440.11(a),  as  proposed, 
would  provide  that  required  insurance 
coverage  or  other  form  of  financial 
responsibility  must  attach  upon 
commencement  of  licensed  launch 
activities,  and  remain  in  full  force  and 
effect  until  the  later  of:  (i)  The 
completion  of  licensed  launch  activities, 
as  defined  by  the  Office  in  a  regulation, 
or  (ii)  until  risk  resulting  £rom  licensed 
launch  activities  to  third  parties  and 
Government  property  is  sufficiently 


small,  as  determined  by  the  Office 
through  the  risk  analysis  conducted  to 
determine  maximum  probable  loss,  that 
financial  rmponsiblllty  is  no  longer 
necessary.  The  duration  of  financial 
responsibility  requirements  for  a 
particular  launch  is  specified  by  the 
Office  in  a  liceiue  order. 

The  statutory  requirement  for  a 
licensee  to  obtain  insurance  or 
otherwise  demonstrate  financial 
responsibility  refers  to  providing 
compensation  for  claims  "resulting  from 
an  activity  caniad  out  under  the 
license."  49  U.S.C  7011Z(a)(l).  Based 
upon  this  language,  the  Office's  view  is 
that  insurance  requirements  attach  upon 
commencement  of  licensed  launch 
activities  but  do  not  necessarily  ceaSe 
upon  completion  of  a  Ucensed  launch, 
defined  for  orbital  launches  as  the  point 
when  any  remaining  fuel  is  emptied 
from  the  upper  stage,  the  vehicle  tank  is 
vented  and  otherwise  "safed."  and  the 
upper  stage  is  no  longer  subject  to  the 
operator's  control.  Hazard  analyses 
performed  by  the  Office  to  determine 
maximum  probable  loss  have  shown 
that  the  greatest  exposure  for  which 
insurance  is  typically  required  exists  at 
the  time  of  lift-off  and  flight,  and  that 
there  is  virtually  no  quantifiable  risk  to 
third  parties  or  to  Uiutod  States 
Government  property  after  completion 
of  a  nominal  launch  The  Office  has 
found  that  thirty  days  is  an  appropriate 
amoimt  of  time  in  which  to  determine 
whether  an  orbital  launch  has  been 
nominal  or  whether  an  anomaly  has 
occuned  that  could  affnct  risks  to  third 
parties  or  the  Government.  For  this 
reason,  historically,  the  Office  has 
provided  in  license  orders  applicable  to 
orbital  launches  that  insurance  coverage 
is  required  to  attach  upon 
commencement  of  licensed  activities 
and  remain  in  force  "for  a  period  of 
thirty  (30)  days  following  payload 
insertion  into  orbit."  For  suborbital 
launches,  insurance  has  been  required 
to  be  maintained  at  least  until  motor 
impact  and  payload  recovery.  However, 
in  the  event  of  a  launch  anomaly,  the 
Office  may  amend  the  license  order  to 
require  that  the  licensee  maintain 
insurance  until  the  Office  determines 
that  risks  to  third  parties  and 
Government  property  are  sufficiently 
small  that  insurance  is  no  longer 
needed. 

When  the  licensee  is  no  longer 
required  to  maintain  insurance  under 
the  license,  both  the  Government's 
waiver  of  excess  property  damage 
claims  under  §  440.1 7(c),  and  the 
Ckjvemment  payment  of  excess  third- 
pariy  claims  provisioiu  under  §  440.19. 
would  apply  from  the  first  dollar  of  loss. 
However,  it  is  importanl  to  note  that  the 
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Act  requires  that  the  third-party  claim 
result  from  the  licensed  activity  in  order 
for  the  C^venunent  payment  of  excess 
third-paity  claims  provision  to  apply. 
When  that  nexus  no  longer  exists, 
neither  does  the  Government's 
acceptance  of  the  risk  of  such  claims.  In 
every  instance,  a  factual  determination 
wotild  be  required  as  to  whether  a 
sufficient  nexus  exists  between  the 
licensed  activity  and  the  third-party 
claim.  In  terms  of  business  planning,  it 
has  been  the  Office's  experience  that  for 
nominal  launches,  Ucensees  may 
procure  insurance  for  periods  of  time  in 
excess  of  thirty  days  in  accordance  with 
individual  risk  management  practices 
because  the  premium  rate  difference  to 
cover  any  additional  period  of  time 
tends  to  be  negligible. 

As  noted  in  the  preceding 
Supplementary  Information,  questions 
have  arisen  over  time  with  respect  to  the 
appropriate  scope  of  a  Ucense 
authorizing  pre-  and  post-flight  ground 
operations  and  associated  requirements 
for  insurance  coverage.  As  to  pre-fUght 
activities,  the  Office  intends  to  address 
the  question  of  the  appropriate  scope  of 
a  hcense  authorizing  launch  activities  in 
a  separate  rulemaking.  With  respect  to 
post-launch  ground  operations,  the 
Office  believes  that  damage  to 
Government  property  or  property  of 
Government  contractors  and 
subcontractors,  as  well  as  to  third 
patties,  could  occur  during  clean-up 
and  from  removal  of  launch-related 
equipment  and  material  and  that 
insurance  should  remain  in  place  to 
protect  against  such  claims.  In  this 
regard,  it  is  significant  to  note  that  the 
Act  requires  financial  responsibility  to 
protect  against  claims  "resulting  from  an 
activity  carried  out  under  license" 
(emphasis  supplied)  (49  U.S.C. 
70112(a)(1)).  Comments  are  requested 
on  the  proposed  duration  of  required 
insurance  with  respect  to  ground 
operations,  including  clean-up  and 
removal  of  launch-related  equipment 
frt)m  the  launch  site.  Comments  are  also 
requested  on  the  extent  to  which 
insurance  should  be  required  to 
compensate  claims  of  third-parties  and 
the  Government  for  short-term 
environmental  damage,  or  alternatively, 
whether  clean-up  or  short-term 
environmental  damage  to  Government 
property  should  be  charged  to  the 
licensee  ba  a  direct  cost. 

The  Office  is  also  requesting 
comments  on  the  extent  to  which 
insurance  to  protect  against  claims  for 
long-term  environmental  or  property 
damage  should  be  required,  its 
availability,  and  mechanisms  for 
assuring  adequate  coverage  has  been 
obtained.  The  Office  is  aware  that  long- 


term  enviroimiental  damage  risks  are 
typically  excluded  from  launch 
insurance  coverage  because  of,  among 
other  tilings,  the  difficulties  of  izusuring 
agaiiut  cltdms  that  may  not  arise  until 
long  after  the  risk  period  (generally 
launch  plus  a  number  of  days)  is 
concluded.  Commentets  should  address 
whether  such  claims  should  be  included 
in  determining  mnvinniin  probable  loss 
for  licensed  launch  activities  and 
whether  the  existing  statutory  ceilings 
are  adequate  if  such  claims  are 
included.  In  considering  the  issue, 
commenters  are  requested  to  suggest 
mechanisms  for  ensuring  that  funds  are 
available  to  address  long-term 
envirotunental  damage  that  results  frt>m 
commercial  launch  activities. 
Commenters  are  also  requested  to 
address  whether  and  the  extent  to 
which  insurance  to  protect  against 
property  damage  that  results  from 
orbital  debris  long  after  a  launch  has 
been  completed  ^ould  be  required. 

Section  440.11(b),  as  proposed,  would 
provide  that  the  licensee  may  not 
replace,  cancel,  change  or  withdraw  the 
insurance  or  other  form  of  financial 
responsibility  required,  or  in  any  way 
modify  it  to  reduce  the  limits  of  UabiUty 
or  the  extent  of  coverage,  and  that  any 
form  of  financial  responsibility  may  not 
be  permitted  to  expire  prior  to  the  time 
specified  by  the  Office  in  a  license 
order,  unless  the  Office  is  notified  in 
advance  and  expressly  approves  of  the 
modification.  The  purpose  of  this 
requirement  is  to  ensure  that  the 
licensee  has  adequate  coverage  in  place 
that  meets  the  requirements  of  the 
applicable  license  order. 

Section  440.13 — Standard  Conditions  of 
Coverage 

Proposed  $  440.13(a)  identifies  the 
terms  and  conditions  that  must  be 
included  in  any  insurance  policy 
obtained  to  satisfy  the  requirements  of 
proposed  §  440.9.  With  some 
modification,  the  proposed  terms  and 
conditions  of  insurance  coverage  have 
been  required  by  the  Office  in  license 
orders  issued  on  a  case-by-case  basis  in 
order  to  carry  out  the  office's 
responsibilities  under  the  statute,  and  to 
the  Office's  knowledge,  have  not  been 
difficult  to  obtain. 

Section  440.13(a)(1)  would  provide  in 
a  regulation  that  any  required  policy  of 
insurance  must  provide  that  bankruptcy 
or  insolvency  of  the  insured  (licensee) 
or  any  additional  insured  does  not 
relieve  the  insurer  of  any  of  its 
obligations  under  the  policy.  This 
requirement  is  commonly  found  in 
liability  insurance  policies.  Its  presence 
is  desirable  because  under  common  law, 
if  an  insurance  agreement  were 


construed  as  only  an  agreement  to 
indanmify  against  loss,  under  certain 
circumstances  the  insurer  could  avoid 
payment  of  third-party  claims  altogether 
where  the  insured  was  declared 
insolvent.  This  condition  is  intended  to 
remove  any  doubt  that  the  policy 
insures  against  liability  to  pay  (' 
and  is  not  merely  an  agieamant  to 
indemnify  against  loss. 

Section  440.13(a)(Z),  as  proposed, 
would  provide  that  the  policy  limits  for 
any  required  insurance  policy  apply 
separately  to  each  occunenoe  and  in  the 
aggregate  with  respect  to  claims 
resulting  from  licensed  activities 
associated  with  a  particular  laimch. 
This  provision  would  further  the  intent 
of  49  U.S.C  7011Z(a)(3),  which 
prescribes  insurance  ceilings  applicable 
to  "the  total  claims  related  to  one 
launch,*  *   '"As  noted  above,  where 
insurance  is  obtained  by  a  licensee  for 
a  number  of  launches  under  an  operator 
Ucense,  the  limits  of  the  policy  must  be 
available  for  each  licensed  launch  and 
may  not  be  reduced  due  to  claims 
resulting  from  a  prior  occurrence. 

Proposed  %  440.13(a)(3)  would  state 
that  any  requited  policy  of  insurance 
must  provide  for  tiie  payment  of  claims 
from  the  first  dollar  of  loss,  without 
regard  to  any  deductible,  to  the  policy 
limits,  except  in  the  limited 
cinmmstances  allowed  in  the  regulation. 
The  Office  discourages  the  use  of  a 
deductible  because  of  the  clear  statutory 
mandate  to  ensure  comprehensive 
protection  for  all  insureds  from  liability 
for  third-parfy  claims  and  prompt 
restoration  of  United  States  range  assets. 
If  this  coverage  entails  additional  cost  to 
the  licensee,  it  is  not  unreasonable 
relative  to  the  policy  objectives 
underlying  the  statute.  Risk  retention 
arrangements  between  the  licensee  an<^ 
its  insurer  may  be  used  as  a  means  of 
reducing  the  policy  premium. 

Nevertheless,  the  Office  understands 
that  licensees  may  desire  a  small 
deductible  amount  from  their  coverage 
in  order  to  reduce  poUcy  premiums  and 
the  Office  has  included  a  provision  in 
the  proposal  that  would  allow  the 
reasonable  use  of  deductible  amounts. 
However,  to  ensure  that  statutory 
objectives  are  achieved,  a  deductible 
would  be  allowed  only  if  the  amount  of 
the  deductible  is  placed  in  a  an  escrow 
account  established  to  cover  claims 
resulting  bom  licensed  laimch  activities 
or  if  the  licensee  can  demonstrate  to  the 
office  that  it  has  that  amount  readily 
available  to  it,  with  no  prior  liens  or 
obligations  on  the  funds.  The  Office 
beUeves  that  use  of  a  deductible  is 
appropriate  only  for  comparatively 
small  sums  and  should  not  be  used  as 
a  means  of  avoiding  insurance. 
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Conunant*  an  racnHslad  an  wfaatbarths 
propoMd  appcoacb  i*  iMaamble.  Whan 
GovamnwDt  propeity  ia  caoenae^ 

rwtntmrnntmr^  ■KmilH  baat-in  wifa'<  tfaa 

ob)ective  that  pracaadaimut  be  mada 
immadiataiy  availabls  to  natora 
GoTenuseDt  property  to  iti  prior 
coadition  and  tisa.  and  that  any  delays 
(e.g.,  in  the  event  aawts  muat  be 
Uquidatad  to  pay  daima)  would  be 
counter  to  the  atatute.  The  Go*anmienl 
may  alio  beexpoaed  to  claims  by  its 
contiactors  and  subcontractois  far  tfasii 
propo^  «<«m»g«  whan  inaunnce 
proceeds  ate  not  immediately  available 
to  cover  thoae  loees.  Any  Inability  to 
obtain  promptly  hill  payment  of  such 
claims  could  expose  the  Government  to 
administrative  and  legal  expenses  the 
Gorvemmant  seeks  to  avoid  thiough 
lequired  insurance. 

SecUco  440.13(aX4),  as  propneed, 
limits  the  defenses  available  to  die 
insurer  to  avoid  peying  daima  under  the 
policy.  It  alalaa  toat  a  requiiad  policy  of 
inauiance  must  provide  that  the  actions 
of  the  insured  or  any  additional  insured 
ahaU  not  leauh  in  invalidatioo  of  the 
policy;  however,  an  Insured  or 
additional  insured  itself  may  be  denied 
coverage  under  a  policy  far  claims 
against  it  io  the  event  of  sny  liiaai  li  or 
violatiaD  by  it  of  any  warrantiaa, 
declaratiens,  w  conditions  contained  in 
the  policy.  Action  by  the  insured 
includes  nonpayment  of  the  policy 
pmnium.  Thua,  although  the  Office 
views  the  licensee  ss  ultimately 
raaponsible  for  paying  additional 
insureds  under  the  policy  asa  msult  of 
the  licensee's  nonpayment  of  the 
premrtun. 

As  a  general  rule,  liability  and 
property  insurance  policies  issued  by 
insurance  underwriters  contain  certain 
Andard  exclusions  of  coverage  as  w4ll 
aa  particular  exclusion  depending  on 
the  activities  for  which  insurance  is 
sought.  Proposed  S  440.13(a)(5) 
acknowledges  that  the  insurance 
policies  laq^iired  under  $  440.9  may 
contain  certain  exdusion  from  coverage. 
Those  exclusion  must  be  specified. 

In  the  event  of  a  claim  for  property 
damage  or  bodily  injury  that  is  not 
covered  by  insurance,  the  liability  for 
such  damage  and  injury  would 
ordinarily  fall  on  the  licensee  or 
additional  insured  in  the  absence  of 
some  form  of  indexomfication.  The 
Secretary  of  Transportation  ia 
empowered,  under  49  U.S.C 
70113(a)(2),  to  provide  for  payment  of 
third-party  claims  that  are  the  subject  of 
insurance  policy  exclusions  that  "are 
usual  for  the  type  of  insuirance 
involved"  and  for  which  insurance  is 
therefore  not  available  to  cover  the 
claim.  49  U.S.C  70113(aK2).  In 


additioa,  under  49  U.S.C  70112(bXZ), 
th*Sacra<ary  may,  foUcwing 
intangancy  consutaatian,  waive  claims 
fbt  property  damage  not  covered  by 
required  property  insurance  by  reason 
of  exchisiaaa  that  are  "usual  lor  the  type 
of  Insurance  involved"  such  that 
insurance  is  not  available.  49  U.S.C 
70112a>K2).  As  a  reauh,  a  claim  that  is 
not  compansated  by  Insurance  because 
it  hlls  within  an  insurance  exduaion 
determined  by  the  Office  to  be  usual 
would  eaaentially  permit  Brst-doUar 
payment  by  the  United  States 
Covanmient  without  ragud  to  the 
threeholds  provided,  nspeclivaly,  in  4S 
U.S.C  70113(aHl)  and  70112(b)(2). 

However,  in  datenniniiig  what  may  be 
coosideied  usual  exclusions  for  the  type 
of  insurance  involved,  the  Office  is 
neceasarily  mindful  of  the  dtmction 
bom  Caoffem  that  firat-doUar  payments 
by  the  United  Statea  for  such  micnisions 
should  not  be  an  inducement  for 
insurers  to  begin  restricting  the  scope  of 
coverage  in  their  insurance  conteacta 
with  lioenaees.  Moreover,  peyments  for 
dainu  sxduded  bom  third-party 
liability  coverage,  like  payments 
genanDy  of  third^party  claims  in  excess 
of  lequired  insurance  under  49  U.S.C. 
70113,  an  snbiact  to  certain  conditions 
indudttng  Congraaalonal  approval  of  a 
compansMiaa  plan  and  appropriation  of 
funds. 

There  an  no  identical  exdusions 
found  in  each  and  every  policy. 
Varlationa  exist  among  U.S.,  London, 
continental  European  and  other 
overseas  insusanoe  markets.  Moreover, 
exclusions  may  be  added  by  an  insurer 
depending  on  the  paiticulaT  market  and 
types  of  risks  involved,  or  can  often  be 
"bought  out"  by  an  endorsement  or  by 
a  separate  policy.  Also,  exclusions  may 
be  added  or  existing  exdusions 
modified  ss  a  result  of  judidal 
interpretations  the  insurance  market 
neither  intended  nor  antidpated  in 
setting  its  pmnium  rates.  Based  on 
insurance  market  conditioos  and  loss 
experience,  future  exdusions  msy  vary 
from  customary  or  usual  exclusions 
today.  Consequently,  the  proposed 
regulations  define  a  usual  exclusion  as 
one  for  which  coverage  is  not 
commennally  available  at  reasonable 
rates.  Licensees  must  certify^  the  time 
they  demonstrate  compliance  with 
insurance  requirements  that  insurance 
covering  the  exdoded  risks  is 
unavailable  at  reeaonable  rates  in  order 
for  the  United  States  Govermnent  to 
provide  for  payment  of  claims  &om  the 
first  dollar  of  loss.  However,  the 
licensee's  certification  does  not  finally 
resolve  that  a  particular  exclusion  will 
be  deemed  to  be  "usuaL"  That  is,  in  the 
event  the  Office  determines  that 


insmance  was  available  at  reasonable 
rates  the  Secretary  seed  not  provide  far 
paynienl  of  claims  bum  the  first  dollar 
of  lose.  Commaota  an  roqussted  on 
other  apprc^viaia  critoria  far 
determining  whethtf  an  exclusion  may 
be  considand  "uauaL" 

Propoaed  $$  4«0.13(aMe>-416.13(a)(8) 
wouU  prescribe,  in  regulationa, 
additional  in«»it»»«r»  raquiramenls  that 
have  been  customarily  imposed  by  the 
Office  in  Ucense  ordon  in  canying  out 
its  statutory  mandata 

Commanta  at9  requested  on  any  other 
terma  and  conditiotos  that  would  be 
appropriate  to  requiae  in  rules  of  ganerai 
applicability. 

Section  440.15— Xtenanstrotf on  of 
Compliance 

As  propoaed,  $440.15(a)  would 
require  the  licensee  to  demonstrate  that 
it  has  complied  with  the  insurance  and 
allocation  of  risk  requirements  under 
the  proposed  regulations  no  later  than 
thirty  days  before  commencing  Ucenaed 
launch  activities.  However,  a  Ucense 
order  may  require  a  licenaee  to 
demonstrate  compliance  in  less  than 
thirty  days  whera  the  license  or  license 
order  is  issued  less  than  thirty  days 
before  Ihe  licenaee  intenda  to  commence 
licensed  launch  activitias.  it  ia  strongly 
recommended  that  licensees  submit 
required  documentation  demonstratiiig 
compliance  with  these  requirements 
well  in  advance  of  the  thirty-day  period 
to  ensure  tliatthe  Office  has  adequate 
opporttmity  to  review  the  submissian 
and  confirm  mmplianca  by  the  time  the 
licensee  wishes  to  commence  licensed 
activitias.  it  hasiweirthe  Office's 
experience  that  thirty  days  is  a 
reasonable  length  of  time  to  address  any 
issues  that  arise  as  a  result  of  the 
licensee's  submission.  Where  a  licensee 
uses  a  form  of  financial  responsibility 
other  than  insurance  to  demonstrate 
compliance,  the  Office  require  sixty 
days  to  review  the  submission  and 
ensure  its  sufficiency. 

Section  440.15(b)  would  establish  in  a 
regulation  that  once  the  licensee  has 
fully  damonstrated  compliance  with 
part  440  financial  responsibility  and 
allocatian  of  risk  requirements,  these 
requirements  preempt  any  conflicting  or 
inconsistant  requirements  in  any 
agreements  the  licensee  may  have 
previously  entered  into  with  other 
agendes  of  the  United  Stales  concerning 
access  to  or  use  of  United  States  launch 
property  or  launch  services.  This 
express  preemption  is  necessary 
because  there  has  been  a  significant 
amount  of  confusion  in  the  past 
concerning  the  effect  of  similar  or 
additional  insurance  requirements 
imposed  by  agreements  governing 
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I  to  United  States  launch  fodlities. 
As  stated  above  in  the  section-by- 
section  analysis  accompanying 
S  440.S(c),  the  object  of  this  preemption 
is  to  avoid  imposing  duplicative  and 
inconsistent  obHgations  on  the  licensee, 
but  not  to  relieve  the  licensee  of 
contractual  or  legal  obligations  intended 
to  address  interests  other  than  those 
served  by  the  statute. The  Office 
evidences  its  deteimination  that  a 
licensee  has  fully  complied  with  part 
440  requirements  in  a  letter  issued  to 
the  licensee. 

Under  the  proposal  §  440.15(c)  would 
estabUsh  requirements  for  a  licensee  to 
provide  the  Office  with  proof  of 
insurance.  It  is  extremely  important  for 
the  Office  to  secure  adequate  assurance 
that  the  licensee  has  obtained  the 
insurance  required  under  the 
regulations.  However,  the  Office 
believes  that  it  is  unnecessary  and 
impractical  to  review  each  policy 
constituting  part  of  an  insurance 
submission  to  ensure  compliance. 
Accordingly,  proposed  §  440.15(c)  and 
(d)  would  provide  for  certain 
certifications  and  representations  bxnn 
the  licensee  and  its  insurer, 
respectively.  The  licensee  must  certify 
that  it  has  obtained  insurance  in 
conformance  with  the  part  440 
regulations  and  the  applicable  Ucense 
order.  In  addition,  the  licensee  must  file 
with  the  Office  one  or  more  certificates 
of  insurance  evidencing  coverage,  as 
prescribed  by  the  Office,  under 
currently  effective  and  properly 
endorsed  poUdes  appUcable  to  licensed 
launch  activities.  A  certificate  of 
insurance  must  spedfy  any  poUcy 
exclusions  or  Umitations  in  detail,  in 
accordance  with  proposed 
S440.13(a)(5a).  In  addition,  the  Ucensee 
would  be  required  to  certify  that 
insurance  is  not  commerdally  available 
at  reasonable  rates  in  order  for  the 
exdusion  to  be  found  usual  for  the  type 
of  insurance  and  the  United  States 
Government  to  provide  for  payment  of 
claims  from  the  first  dollar  of  loss.  The 
licensee  would  also  be  required  to 
submit  duly  executed  waiver  of  claims 
agreements,  signed  by  the  Ucensee  and 
its  customer.  'The  Ucensee 's 
certifications  must  be  signed  by  a  duly 
authorized  officer  of  the  Ucensee  and 
may  be  submitted  in  one  document 

Section  440.15(d),  as  proposed,  would 
specify  certain  insurance  certificate 
requirements.  Each  certificate  of 
insurance  must  be  signed  by  the  insurer 
and  accompanied  by  a  signed  opinion  of 
the  insurer  stating  that  the  poUcy 
obtained  by  the  Ucensee  compUes  with 
the  requirements  set  forth  in  part  440. 

Section  440.15(e)  would  further 
require  the  Ucensee  to  maintain,  and 


make  available  for  inspection  by  the 
Office  upon  request,  all  required 
policies  of  insurance  and  other 
documents  necessary  to  demonstrate 
compUance  with  part  440  requirements. 
Although  this  section  essentially 
imposes  a  mandatory  recordkeeping 
requirement  upon  the  Ucensee,  the 
Office  beUeves  that  the  maintenance 
and  administration  of  these  records  by 
the  Ucensee  is  consistent  with  the 
Office's  regulatory  authority  to  monitor 
compliance  with  the  license.  Moreover, 
it  is  considerably  less  burdensome  and 
time-consuming  for  both  the  Office  and 
the  Ucensee  than  requiring  submittal  of 
all  the  poUcy  documents  to  the  Office. 

Proposed  S  440.1S(f)  recognizes  that 
the  Ucensee  may  propose  to  satisfy 
finandal  responsibiUty  requirements  in 
a  form  other  than  insurance.  A  Ucensee 
may  do  so,  provided  it  otherwise 
satisfies  regulatory  requirements.  In 
practice.  Ucensees  have  furnished 
insurance  in  order  to  meet  the  financial 
responsibiUty  requirements  prescribed 
by  the  Office  purauant  to  the  statue. 
Under  existing  insurance  market 
conditions,  third-party  UabiUty 
insurance  is  obtaiiuible  to  prescribed 
limits  at  reasonable  cost.  A  presentation 
by  the  Risk  Management  Working  Group 
of  the  COMSTAC  at  its  meeting  on  May 
IB,  1995,  projected  market  capadty  ss 
suffident  to  satisfy  launch  insurance 
demand  in  1995.  In  addition,  property 
insurance,  where  required,  may  Iw 
accommodated  within  the  Ucensee's 
existing  property  and  casualty  insurance 
program  and  is  therefore  easily 
obtained. 

While  the  Act  does  state  that  a 
Ucensee  may  demonstrate  finandal 
responsibiUty  in  a  form  other  than 
insurance,  it  does  not  spedfy  what  other 
forms  of  financial  responsibiUty  would 
be  acceptable.  A  numher  of  alternatives 
are  possible  and  the  Office  necessarily 
wiU  examine  any  proposal  for 
demonstrating  finandal  responsibiUfy 
through  alternative  means  on  a  case-by- 
case  basis  to  determine  whether  it 
otherwise  satisfies  the  requirements  for 
demonstrating  financial  responsibiUfy. 

Section  440.17— Reciprocal  Waiver  of 
Claims  Requirements 

This  section,  as  proposed,  establishes 
requirements  for  redprocal  waiven  of 
claims  among  laimch  partidpanta. 
These  requirements  are  additional 
conditions  of  a  license. 

Proposed  S  440.17(b)  would 
implement  49  U.S.C.  70112(b)(1),  which 
requires  the  Ucensee  to  implement 
redprocal  waivera  of  claims  with  its 
contractors  and  subcontractora,  its 
customera.  and  the  contractors  and 
subcontractora  of  its  customer,  whereby 


each  parfy  agrees  to  be  responsible  for 
loss  or  damage  it  sustains.  Parties  to  a 
waiver  of  claims  agreement  waive  two 
types  of  claims:  Claims  for  their  own 
property  damage,  and  claims  they  may 
have  against  another  launch  partidpant 
as  B  result  of  losses  for  properfy  damage 
or  bodily  injury  sustained  oy  their 
employees,  resulting  from  Ucensed 
launch  activities. 

49  U.S.C.  7011Z(b)(2)  requires  the 
Secretary  of  Transportation,  for  the 
United  States,  its  agencies  involved  in 
Ucensed  launch  activities,  and  its 
contractors  and  subcontractors,  to  enter 
into  reciprocal  waivers  of  claims  vrith 
the  Ucensee,  its  customer,  and  their 
respective  contractors  and 
subcontractors  involved  in  launch 
services.  In  the  Office's  view,  the 
purpose  of  this  provision  is  to  estabUsh 
the  Government's  waiver  of  claims 
against  the  private  sector  launch 
paitidpants  and  acceptance  of 
respnnsihltify  for  properfy  damage  that 
exoaeds  the  level  of  Government 

Cperfy  insurance  obtained  by  the 
naee  under  49  U.S.C.  70112(a)(1)(B). 
The  approach  taken  in  proposed 
§  440.17(c),  of  requiring  a  formal  three- 
party  agreement  among  the  United 
States,  the  Ucensee  and  its  ctistomer, 
deviates  bom  the  form  suggested  by  a 
literal  reading  of  the  Act.  However,  the 
Office  beUeves  that  this  approach  is  the 
most  desirable  and  effident  one  to 
effectuate  the  overall  purpose  of  the 
statutory  redprocal  waiver  of  claims 
requirements:  To  limit  the  universe  of 
potential  daims  that  could  arise  out  of 
Ucensed  launch  activities,  and  to 
eliminate  the  need  for  each  partidpant 
in  Ucensed  launch  activities  to  obtain 
separate  UabiUty  insurance  protection 
against  such  claims.  This  approach  has 
also  proved  manageable  for  the  laimch 
services  industry  in  executing 
agreements  with  customera  and  the  U.S. 
Government. 

Section  440.17(c),  as  proposed,  would 
require  that  the  Ucensee,  its  customer 
and  the  Department  of  Transportation 
on  behalf  of  the  U.S.  Government  enter 
into  a  three-party  agreement  as  set  forth 
in  appendix  n  to  part  440.  The  form  of 
the  Agreement  for  Waiver  of  Claims  and 
.Assumption  of  ResponsibiUfy 
(Agreement)  presented  in  Appendix  n 
deviates  from  the  cturent  practice  of  the 
Office  and  is  intended  to  clarify  the 
scope  of  the  waiver  that  the  Uriited 
States  provides  when  it  is  involved  in 
Ucensediaunch  activities,  and  the 
waiver  it  requires  in  return.  Simply  put, 
the  Department  of  Transportation.  <hi 
behalf  of  the  United  States,  its  sgendes 
involved  in  Ucensed  launch  activities, 
and  its  contractora  and  subcontractors, 
would  agree  to  waive  claims  against  the 
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lionuae,  its  customer  and  the 
contnctors  and  subcoDtracton  of  the 
licensee  and  its  customer,  and  accept 
responsibility  for  losses  to  property  of 
the  Government  launch  partidpantB, 
only  to  the  extent  that  such  claims 
exceed  the  level  of  insurance  the 
Ucensee  must  obtain  under  §  440.9(d). 
As  a  recipiTxal  undertaking,  the 
liconsee  and  its  customer  each  would 
waive  claims  against  the  other  party  and 
the  United  States  and  its  agencies 
involved  in  licensed  launch  activities, 
and  against  the  contractors  and 
subcontractois  of  each  of  those  parties, 
and  accept  responsibility  for  dunage  to 
its  own  property  and  losses  sustained  by 
its  own  employees,  respectively. 

Whaieas  other  parties  to  the  three- 
party  reciprocal  ivaitrer  of  claims 
agreement  would  agree  to  waive  and 
accept  responsibility  for  claims  for 
pcop«rty  damage  or  bodily  injury 
sustained  by  its  employees,  the  U.S. 
Government  need  not  do  so.  Because 
Government  personnel  are  third  parties, 
their  claims  for  bodily  injury  or 
property  damage  would  be  compensated 
by  the  third-party  liability  insurance  the 
licensee  is  required  to  obtain.  Claims  in 
excess  of  required  insurance  would 
become  eUgOile  fat  payment  by  the 
Govetiunent  under  the  payment  of 
excess  claims  provisions  of  the  statute. 
49  U.S.C.  70113.  Although  the  approadi 
reflected  in  the  propoaea  form  of 
Agreement  is  not  currently  reflected  in 
existing  license  ordan,  the  Office 
believes  it  more  accurately  reflects  the 
allocation  of  risks  intended  by  the 
statute  and  correctly  responds  to  the 
Government's  inability  under 
appropriations  law  to  accede  to 
unfunded  contingent  liability,  unless  so 
authorized. 

In  addition,  under  the  proposed  from 
of  the  Agreement,  the  Ucensee  and  its 
customer  would  further  agree  to  extend, 
or  flow  down,  the  waiver  obligatians  to 
their  respective  contractors  and 
subcontractors,  and  all  three  principals 
to  the  Agreement — including  the 
E)epartment — ^would  agree  to  indemnify 
the  other  parties  &om  claims  by  their 
contractors  and  subcontractors  arising 
out  of  the  indemnifying  party's  failure 
properly  to  implement  or  extend  the 
waiver. 

One  launch  company  has  objected  to 
the  indemnification  provisions  required 
under  the  three-party  reciprocal  waiver 
of  claims  agreement  currently  employed 
by  the  Office  and  included  in  t^ 
proposal  for  all  interparty  waiver  of 
claims  agreements.  In  the  launch 
company's  view,  this  provision  is  not 
required  by  statute  and  adds  liability 
and  risk  over  and  above  that  imposed  by 
a  breach  of  contract  remedy,  which  the 


launch  company  believes  would  be  the 
appropriate  remedy  for  biltue  to  flow 
down  the  cross-waiver  requirement. 

The  Office's  view  is  that  a  contiectual 
undertaking  to  indemnify  another  patty 
for  one's  own  fisilure  to  implement 
properly  the  agreements  flow-down 
requirements  is  preferable.  It  would 

Erovide  a  strong  incentive  for  parties  to 
a  attentive  to  the  flow-down 
requirement.  This  is  significant  because 
of  the  limitation  on  the  Office's  ability 
to  monitor  each  licensee's  and 
customer's  croas-waivers  with  their 
myriad  contractore  aiu)  subcantractors. 
It  would  also  provide  a  ready  remedy 
for  parties  who  sustain  loss  becauae  of 
another  party's  faihue  to  flow  down  the 
ooas-waiver  lequiramenL 

In  those  situations  where  the 
licensee's  customer  is  a  Government 
agency,  the  provisions  applicable  to  the 
customer  are  the  same  as  those  for  an 
agency  involved  in  Ucensed  launch 
activities  for  purposes  of  the  reciprocal 
waiver  of  claims  requirement.  However, 
because  the  Government  property 
insurance  requirement  does  not  cover 
the  Government  payload,  the 
Government  waives  claims  for  property 
damage  and  assumes  rasponsibdlity  for 
damage  or  loss  to  the  payload  from  the 
first  dollar  of  loss. 

Some  concern  has  been  expressed 
within  the  commercial  space  launch 
industry  over  the  assumption  of 
responsibility  for  employee  losses 
required  of  signatories  to  the  waiver  of 
claims  agreement  In  the  Office's  view, 
this  is  a  riak  that  can  be  effectively 
managed  without  imposing 
uiueasonable  economic  burdens  on 
launch  participants. 

The  assumption  of  responsibility  by 
nongovernmental  laimch  participants 
for  their  own  employees'  losses 
represents  a  mutual  undertaking  by  each 
entity  to  cover  losses  of  its  employees. 
Although  employees  of 
nongovernmental  launch  participants 
would  not  be  "third  parties"  whose 
claims  are  compensated  under  the 
Uability  insurance  required  under  the 
proposed  regulations,  launch 
participants  could  protect  themselves  by 
ensuring  that  thUr  general  liability 
policies  would  respond  to  compensate 
such  nlniins.  The  Office  beUeves  that  a 
variety  of  measures  may  be  utiUzed  by 
launch  participants  to  manage  the 
mandatory  assumption  of  responsibility. 
At  the  same  time,  the  objective  of  the 
risk  allocation  scheme — to  limit  the 
need  for  each  launch  participant  to 
obtain  broad  liability  coverage  to  protect 
itself  from  the  universe  of  potential 
third-party  claims — would  be  realized. 
The  Office  requests  comments  on  its 
approach  to  implementing  the  waiver  of 


claims  and  assumption  of  responsibility 
requirements  of  the  Act  In  doing  so, 
oommenters  should  bear  in  mind  that 
there  is  no  indication  in  the  Act  or  its 
legislative  history  that  employees  of 
nongovernmental  launch  participant, 
unlike  employees  of  Government  launch 
participants,  are  intended  to  be 
included  in  the  definition  of  "third 
parties"  for  purposes  of  these 
tegulations.  Nor  is  there  any  indication 
that  the  Government  would  agree  to  pay 
their  '-l^iwig  as  excess  third-party  claims 
(so-called  "indemnification")  to  the 
extent  employees'  claims  exceed 
reqtiired  insurance.  Moreover, 
considering  employees  of  launch 
participants  as  third  parties  under  the 
statutory  definition  would  run  counter 
to  the  assumption  of  responsibility  for 
their  loses  mandated  by  the  statute. 
Also,  if  such  employees  were  included 
as  "third  parties,"  the  amount  of  third- 
party  liability  coverage  the  licensee 
would  be  required  to  obtain  would 
likely  increaae  significantly. 

It  u  impotent  to  note  that  not  all 
private  partidpanls  in  Ucensed  launch 
activities  are  necessarily  expected  to 
accede  to  the  reciprocal  Waiver  of 
daima  scheme  in  order  to  affect  its 

Cpose.  Only  those  participants  who 
e  their  persoimel  or  property 
involved  in  licensed  launch  activities, 
and  who  may  make  claims  against  other 
participents  as  a  result  of  loss  or  damage 
sustained  by  their  persotmel  or  property 
in  the  event  of  an  acddant,  should  be 
expected  to  enter  into  reciprocal 
waivers  of  claims.  If  all  partldpants 
having  personnel  or  property  involved 
in  licensed  launch  activities  have 
acceded  to  the  tedpr(x:al  waiver 
scheme,  they  would  be  foreclosed  from 
making  any  claims  against  each  other. 

A  question  has  been  raised  by  a 
payload  company  as  to  the  Office's 
requireinents  when  multiple  customers 
contract  with  a  launch  operator  for 
laimch  services  or  there  is  more  than 
one  customer's  payload  on  the  launch 
manifest  for  a  sin^e  launch.  In  those 
cases,  executing  a  single  waiver  of 
claims  agreement  that  indudes  each 
customer  as  a  party  to  the  agreement,  or 
executing  separate  but  appropriately 
modified  agreements,  would  serve  to 
ensure  all  parties  have  been  included 
and  protected  as  intended. 

There  has  been  some  question  as  to 
the  meaning  and  appropriate 
implementation  of  the  provision  in  49 
U.S.C.  70112(b)(2),  which  requires  the 
Secretary  to  enter  into  redprocal 
waivers  of  claims  "for"  the 
Government's  contractors  and 
subcontradors  involved  in  launch 
services.  The  Office  has  interpreted  this 
provision  to  mean  that  contradors  and 
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subcontractors  of  the  United  States  are 
intended  to  be  included  as  benefidaries 
of  the  waiver  of  daims  by  the  licensee, 
the  customer  and  their  respective 
contradors  snd  subcontractors;  and  that 
the  United  Slates,  through  its 
appropriate  agendas  involved  in 
licensed  activities,  is  responsible  6ir 
protecting  their  interests. 

The  proposed  form  of  Agreement  set 
forth  in  Appendix  II  to  the  proposed 
regulation  continues  the  current 
practice  of  exduding  from  the  waiver 
and  assumption  of  responsibility  claims 
for  bodily  injury  or  property  damage 
resulting  from  willful  miscondud  of  the 
parties.  It  also  continues  the  current 
practice  of  requiring  that  parties  waive 
claims,  regardless  of  Cault.  Questions 
have  been  raised  as  to  whether  claims 
resxilling  from  gross  negligence  are  also 
exduded  from  the  intended  scope  of  the 
waiver.  The  Office  believes  that  carving 
out  an  exception  for  gross  negligence 
from  the  redprocal  waiver  of  claims 
could  result  in  parties  attempting,  in 
eSed,  to  nullify  or  avoid  required 
waivers  of  claims  by  alleging  suffident 
evidence  of  gross  negligence  to 
withstand  legal  challenge,  thereby 
defeating  one  of  the  purposes  of  the 
Agreement.  The  Office  has  not  elected 
to  do  so  in  the  proposed  form  of 
Ageement. 

The  Office  believes  its  approach  is 
consistent  with  the  statutory  intent  of 
requiring  launch  partldpants  to  enter 
into  a  no-&ult  waiver  of  claims 
agreement  in  order  to  eliminate  the  need 
for  additional  insurance  to  proted 
against  claims  for  damage  caused  by  a 
party  to  the  launch  to  any  other  party 
to  the  launch  and  to  limit  the  total 
universe  of  daims  resulting  from  a 
launch.  Comments  are  sohcited  bom  the 
public  on  the  proposed  Agreement 
implementing  440.11(b),  which  is  set 
out  in  Appendix  11  to  the  proposed 
regulation.  If  differs  from  the  form  that 
currently  accompanies  finandal 
responsibility  license  orders  but  more 
closely  conforms  to  the  Office's  view  of 
the  objectives  of  the  statutory  waiver 
requirements.  A  part  to  the  Agreement 
wishing  to  modify  its  form  may  petition 
the  Associate  Administrator  under  the 
procedures  set  forth  in  404.3  of  the 
Regulations. 

Section  440.19 — United  States  Payment 
of  Excess  Third-Party  Liability  Oaims 

Payment  by  the  United  States  of 
successful  claims  of  third  parties 
resulting  from  liceiu^ed  launch 
activities,  as  provided  in  49  U.S.C. 
70113,  is  subjed  to  appropriations  laws 
or  enactment  of  other  legislative 
authority  providing  for  Uie  payment  of 
daims  submitted  as  part  of  a 


compensation  plan  prepared  by  the 
Office.  The  total  amount  of  excess  third- 
party  claims  that  may  be  paid  by  the 
United  States  will  not  be  greater  than 
$1,500,000,000  (as  adjusted  for  inflation 
occurring  after  January  1. 1969)  above 
the  amount  of  Insurance  required  under 
$  440.9(c).  However,  to  the  extent  a 
third-party  claim  results  from  the 
willful  miscondud  of  a  launch 
partidpant,  the  Government  is  not 
requited  to  provide  for  payment  of  the 
daim.  The  statute  limits  this  exception 
to  willful  misconduct  by  a  licensee  or 
transferee;  however,  the  Office  believes 
that  any  launch  participant's  vnllful 
misconduct  relieves  the  Government 
from  providing  for  payment  of  third- 
party  claims  against  that  launch 
participant  imder  49  U.S.C.  70113(a)(2). 

In  the  event  a  successful  claim  is  not 
covered  by  required  insurance  due  to  a 
policy  exclusion  that  is  found  to  be 
usual  because  insurence  is  not 
commerdally  available  at  reasonable 
cost,  the  Government  would  pay  such 
claims  from  the  first  dollar  of  loss  up  to 
$1,500,000,000  (as  adjusted  for  inflation 
occurring  after  January  1, 1969),  again, 
subject  to  appropriate  legislative  action. 

Excluded  from  the  statutory 
obligation  of  the  Secretary  of 
Transportation  to  provide  for  payment 
of  successful  third-party  claims  are 
daims  against  contractors  and 
subcontradors  of  the  United  States  and 
its  agencies  involved  in  licensed 
activities.  It  has  been  suggested  that  this 
exclusion  was  inadvertent,  and  the 
Office  believes  that  this  is  the  better 
view.  On  the  other  hand,  the  Office  is 
mindful  of  the  availability  of 
Government  indemnification  that  may 
benefit  such  contradors  and 
subcontradors  pursuant  to  statutes 
other  than  49  U.S.C.  Subtitle  DC. 
However,  provision  of  this  protection  by 
the  Covenunent  to  its  contradors  and 
subcontradors  may  be  made  only  tmder 
certain  narrow  circumstances,  and  is  not 
routinely  done.  Where  it  is  not  done,  a 
Government  contrador  or  subcontrador 
would  be  required  to  purchase  liability 
insurance  to  protect  itself  &i3m  third- 
.  party  claims  in  excess  of  the  liability 
policy  obtained  by  the  Ucensee,  and 
would  pass  the  cost  through  to  the 
Govenunent  as  an  aUowable  cost  under 
the  contract  Therefore,  absent 
legislative  clarification,  the  Office  is  of 
the  view  that  the  United  States  would 
afford  its  contradors  and  subcontradors 
the  protections  offered  to  other  launch 
participants  under  the  payment  of 
excess  claims  provisions  of  the  statute, 
after  the  limits  of  the  UabiUty  poUcy 
obtained  by  the  Ucensee  have  been 
reached.  However,  this  approach  is  not 
intended  to  interfere  with  or  enctmiber 


the  Govenunent 's  enforcement  of 

contradual  rights  and  remedies  with 
reaped  to  its  contractors.  PubUc 
comment  is  sought  as  to  whether  this 
interpretation  of  49  U.S.C.  70113  is  in 
keeping  with  the  overall  risk  allocation 
scheme  of  the  Ad. 

Under  proposed  §  440.19(d),  the 
Govenunent  would  pay  claims  from  the 
first  dollar  of  loss  upon  expiration  of  the 
prescribed  period  of  time  for  which  the 
licensee  is  responsible  for  maintaining 
finandal  responsibiUty.  Industry 
representatives  have  suggested  that  the 
Goverrunent's  obligation  to  pay  claims 
remaiiu  for  three  years  foUowing  the 
launch  event.  However,  the  statutory 
payment  of  excess  claims  provision  is 
limited  to  a  successful  claim  of  a  third 
party  against  a  launch  participant 
"resulting  from  an  activity  carried  out 
under  the  license  *  *  *  for  death, 
bodily  injiuy  or  property  damage  or  loss 
resulting  from  an  activity  carried  out 
under  the  Ucense."'The  statute  further 
limits  payment  of  excess  claims  "to  the 
extent  the  total  amount  of  suocessfiil 
claims  related  to  one  launch"  exceeds 
the  required  amount  of  third-party 
Uability  insurance  and  is  not  more  than 
Sl.SOO,000.000  above  that  amount.  49 
U.S.C.  70113(a).  The  Office  believes  that 
these  provisions  may  be  intended  as  a 
Umitation  on  the  daims  that  would  be 
eUgible  for  so-caUed  indemnification  by 
the  Govenunent.  The  Office  requests 
comments  on  the  nexus  that  must  exist 
between  a  third-party  claim  and  the 
Ucensed  launch  activity  in  order  for  the 
claim  to  be  eUgible  for  payment  by  the 
Government. 

Proposed  S  440.19(e)  would  estabUsh 
procedural  conditions  for  invoking  the 
Government's  payment  of  excess  third- 
party  claims  provisions  of  the  Ad, 
including  notice  and  participation  or 
assistance  in  the  defense  by  the  United 
States  of  any  claim  or  lawsuit  by  a  third 
party  arisiiig  out  of  Ucensed  launch 
activities.  Inis  is  consistent  generally 
with  the  Government's  usual  practice 
for  responding  to  similar  daims. 

Some  industry  representatives,  as 
weU  as  the  COMSTAC,  have 
recommended  that  the  statutory 
provisions  for  Government  payment  of 
excess  third-party  claims  should  be 
memoriaUzed  in  a  contract  between  the 
United  States  Govenunent  and  the 
intended  benefidaries  of  these 
provisions,  similar  to  the 
indemnification  agreements  the  Nuclear 
Regulatory  Commission  is  required  to 
enter  into  on  behalf  of  the  United  States 
tmder  the  1988  Price- Anderson 
Amendments.  Pub.  L  100-408,  to 
proted  Ucensed  operatore  of  nudear 
readers  from  catastrophic  losses.  The 
Office  beUeves  that  49  U.S.C  70113 
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does  not  constitute  or  establish  an 
indemniHcatiOD  obligation  on  the  part 
of  the  United  States  like  that  set  forth  in 
the  Price-Anderson  regime  which, 
among  other  things,  expressly  requires  a 
contracttial  undertaking  and  specifies 
necessary  contractual  provisions.  42 
U.S.C.  2210.  In  contrast.  49  U.S.C 
70113  is  largely  procedural  in  nature. 
Any  payment  that  the  Secretary 
proposes  be  made  under  the  statute  is 
contingent  on  Congressional  approval  of 
a  compensation  plan  and  appropriation 
of  funds  or  other  legislative  authority. 
Accordingly,  the  recommendation  to 
reflect  the  Government's  agreement  for 
payment  of  excess  claims  in  a  contract 
is  not  included  in  this  proposal. 

As  provided  the  statute  and  proposed 
section  440.19(f),  in  the  event  of 
catastrophic  losses,  the  Office  would 
prepare  a  compensation  plan  specifying 
the  total  amount  of  claims,  su^esting 
aouroes  of  funding  that  may  be  available 
to  pay  the  claims,  and  proposing  any 
legisUtian  necessary  to  authorize 
appropriation  of  funds  and  otherwise 
implement  the  plan.  In  addition,  as 
provided  by  the  Act.  the  Office  is 
authorizad  to  withhold  payment  of  a 
claim  that  has  not  been  decided  by  a 
Federal  court  if  the  Office  finds  the 
amount  is  unreasonable. 

The  Office  welcomes  comments  from 
the  public  on  appropriate 
implementation  of  49  U.S.C.  70113 
payment  provisions.  Comments  would 
assist  the  Office  in  developing  a  fiiture 
rulamaldng  that  would  address,  more 
spedfically,  the  mechanism  for  seeking 
payment  by  the  Government  of  excess 
third-paity  claims. 

Statnioty  Authority  for  This  Proposed 
Rule 

This  proposal  is  issued  pursuant  to  49 
U.S.C  Subtitle  DC,  ch.  701— Commetical 
Space  Launch  Activities,  sections 
70101-70119,  formerly  the  Commercial 
Space  launch  Act  of  1984  (CSLA),  as 
amended  (49  U.S.C.  App.  2601-2623). 
In  1988.  Congress  amended  the  CSLA  by 
replacing  general  insurance 
requirements  with  a  detailed  financial 
responsibility  and  allocation  of  risk 
regime  for  licensed  operations.  The 
provisions,  referred  to  as  the  1988 
Amendments,  include  procedures 
whereby  ibe  United  States  Government 
requires  risk'based  insurance  to 
compensate  for  third-party  liability  and 
Government  property  damage  claims, 
waives  certain  claims  for  its  property 
damage  and,  subject  to  an  appropriation 
law  or  other  legislative  authority,  agrees 
to  provide  for  payment  of  third-party 
claims  in  excess  of  required  liability 
insurance.  In  addition,  the  1988 
Amendments  require  launch 


participants  to  enter  into  reciprocal 
waivers  of  claims  in  which  the  parties 
agree  to  absorb  certain  losses  and  the 
nongovernmental  launch  participants 
agree  to  be  responsible  for  claims  of 
their  em^oyees  for  damage  or  loss. 

The  Office  has  been  implementing  the 
1988  Amendments  on  a  case-by-case 
basis,  through  license  orders  issued 
%vith  each  license  au'horizing 
commercial  space  launch  activities. 
Based  upon  its  experience,  the  Office 
proposes  to  standardize  requirements 
into  rules  of  general  applicability, 
wherever  practicable. 

Under  49  U.S.C.  Subtitle  DC  ch.  701, 
the  Secretary  is  responsible  for  licensing 
and  otherwise  regulating  commarcial 
space  launches  and  the  commercial 
operation  of  launch  sites  carried  out 
within  the  United  States  or  by  its 
citizens.  In  doing  so,  the  Secretary  is 
charged  with  protecting  public  health 
and  safety,  safety  of  property,  and 
United  States  national  security  and 
foreign  policy  interests,  and  must 
ensure  compliance  with  international 
treaty  obligations  of  the  United  States, 
including  the  United  Nations  Treaties 
on  Outer  Space.  The  Secretary  is  also 
responsible  for  establishing 
requirements  for  proof  of  finandai 
responsibility  and  other  assurances 
necessary  to  protect  the  Government 
and  its  agencies  and  persoiuiel  from 
certain  losses  as  a  result  of  licensed 
activities  involving  Government 
bcilities  or  persoimel.  49  U.S.C. 
70112(e). 

The  Associate  Administrator  for 
Commeitdal  Space  Transportation  of  the 
Federal  Aviation  Administration  was 
delegated  the  Secretary's  authority  for 
carrying  out  the  Secretary's 
responsibilities  under  the  statute, 
effective  November  15,  1995.  The 
Commercial  Space  Transportation 
Licensing  Regulations  set  forth  in  14 
CFR  Ch.  Ill  apply  to  regulatory  activities 
administered  by  the  Office. 

Paper  Work  Reduction  Act 

14  CFR  part  440,  as  proposed, 
contains  information  collection 
requirements.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3S01  et  seq.,  the  information 
collection  requirements  associated  with 
this  rule  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review.  The  required  information  will 
be  used  to  determine  appropriate  levels 
of  financial  responsibility  and  to 
determine  whether  licensees  have 
complied  with  financial  responsibility 
requirements  as  set  forth  in  regulations 
and  in  a  license  order  issued  by  the 
Office.  The  information  to  be  collected 
includes  data  required  for  determining 


maximum  probable  loss,  the  three-party 
CToas-waiver  of  claims  agreement  and 
evidence  of  insurance  or  other  form  of 
financial  responsibility.  Launch 
licensees  must  demonstrate  finagf-jul 
responsibility  at  least  30  days  before 
commencing  licensed  laimi^  activities. 
The  frequency  of  required  submissions 
may  depend  upon  the  frequency  of 
licensed  launch  activities;  however,  a 
license  may  authorize  more  than  one 
launch.  Respondents  are  all  licensees 
authorized  to  conduct  licensed  launch 
activities.  In  addition  to  the  licensee,  its 
customers  and  the  contractors  and 
subcontractors  of  each  are  required  to 
enter  into  reciprocal  waiver  of  claims 
agreements.  Estimated  Average  Burden 
Hours  Per  Respondent:  261  hours. 

The  Office  considers  comments  by  the 
public  on  the  proposed  collection  of 
information  in  order  to  evaluate  the 
accuracy  of  the  Office's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected,  and  possible  ways  to 
minimize  the  burden  of  the  collection. 

In  submitting  comments  to  OMB, 
commenters  should  keep  in  mind  that 
OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  the  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to:  CMBce  of 
Management  and  Budget.  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
the  Federal  Aviation  Administration, 
U.S.  Department  of  Transportation.  It  is 
requested  that  comments  sent  to  OMB 
also  be  sent  to  the  rulemaking  docket  for 
this  proposed  action.  Room  612,  Federal 
Aviation  Administration,  U.S. 
Department  of  Transportation,  800 
Independence  Avenue,  SW„ 
Washington,  DC  20S91.  . 

Impact  Analyses 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  Firet.  Executive 
Order  12866  directs  that  agencies  shall 
propose  or  adopt  a  regulation  only  upon 
a  determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  (OMB)  directs 
agencies  to  assess  the  effect  of 
rc^atory  changes  on  international 
trade.  In  addition,  tmder  regulatory 
policies  and  procedures  of  Uie 
Department  of  Transportation  (44  FR 
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11034:  February  26, 1979).  this 
proposed  rule  is  considered  significant 
because  there  is  substantial  public 
interest  in  the  rulemaking,  llus  rule  has 
been  reviewed  by  OMB  under  Executive 
Order  12866. 

Economic  Impacts 

Executive  Order  12866  directs  that 
each  Federal  agency  proposing  to  adopt 
a  regulation  may  do  so  only  upon  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  The  Office  has  prepared  a  detailed 
analysis  of  the  economic  effects  that 
would  be  associated  with  the  proposed 
rule.  Its  findings  are  set  forth  in  an 
economic  impact  assessment,  copies  of 
which  are  available  from  the  FAA  Rides 
Docket.  As  part  of  its  analysis,  the  Office 
considered  alternatives,  taking  into 
account  that  the  principal  requirements 
of  the  proposed  nUe  are  mandated  by 
statute. 

Under  the  1968  Amendments,  as 
implemented  by  the  Office  in 
regulations,  required  insurance  would 
be  available  to  compensate  third  parties, 
including  certain  Government 
personnel,  who  may  suffer  bodily  injury 
or  property  damage  as  a  result  of 
licensed  launch  activities.  Additionally, 
required  insurance  prt>tects  all  laundi 
participants  from  third  party  claims  and 
provides  cost  savings  to  eaoi  participant 
by  relieving  them  of  the  need  to  obt^ 
separate  liability  insurance  covering 
those  risks.  Potential  costs  of  litigation 
should  be  eliminated  as  a  resiUt  of 
required  cross-waivers  of  claims  among 
launch  participants.  There  is  a 
reallocation  of  expected  costs  of  claims 
of  $20,000  over  a  four-year  period  from 
the  U.S.  commercial  space  launch 
industry  to  the  United  States,  as  a 
consequence'of  the  Government's 
payment  of  excess  third-party  claims 
under  the  Aa,  up  to  a  $1.5  billion 
exposure  for  liability.  Additional  costs 
to  the  Government  to  administer 
requirements  imposed  under  the  1986 
Amendments  and  the  proposed 
regulations  are  expected  to  have  an 
upper  limit  of  $673,000  over  four  years. 

Impacts  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Federal  regulations.  'The 
Office  analyzed  the  economic  impact  of 
the  proposed  regulations  on  small 
conunennal  entities,  as  part  of  its 
economic  impact  assessment.  For 
purposes  of  the  analysis,  the  Office 
utilized  the  Standard  Industrial 
Classification  codes  and  size  standards 
for  business  endties  relating  to  space 


vehicles,  which  define  small  entities  as 
those  comprised  of  fewer  than  10OO 
employees.  13  CFR  121.601.  Because  the 
commercial  launch  industry  is  evolving 
new  ways  of  doing  business,  the  Office 
also  considered  as  small  commercial 
entities  those  firms  offering  or  plaiming 
to  o3er  coirmiercial  space  transportation 
services  that  have  not  had  long-term 
relationships  with  the  U.S.  Government 
as  a  contractor-manufacturer  of 
expendable  launch  vehicles  or 
contponents,  or  have  not  raceived  rights 
to  use  government-developed  launch 
vehicles.  These  are  few  in  number. 
The  economic  impacts  on  small 
commercial  entities  resulting  from  the 
1988  Amendments  to  the  Act  are  largely 
benefits.  The  Office's  analysis  reveals 
only  non-quantifiable  costs  to 
commercial  entities  as  a  result  of  the 
proposed  regulations.  They  include 
miiiiinal  paperwork  costs  and  costs  that 
may  result  from  having  to  obtain 
insurance  in  advance  of  licensed  launch 
activities  to  demonstrate  compliance 
with  financial  responsibility 
requirements.  Neither  of  these  costs 
woidd  have  a  disproportionate  impact 
on  small  commercial  entities.  Based 
upon  the  Office's  economic  impact 
assessment,  the  Office  has  determined 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

The  impact  of  the  proposed  rule  on 
international  trade  is  expected  to  be 
beneficial.  The  proposal  rule  would 
codify  in  regulations  the  financial 
responsibility  and  allocation  of  risk 
requirements  imposed  under  the  1988 
Amendments  to  the  Commercial  Space 
Launch  Act  of  1984,  codified  at  49 
U.S.C.  Subtitle  IX.  ch.  701.  One  of  the 
primary  objectives  of  the  1988 
Amendments  was  to  enable  U.S.  launch 
services  providers  to  compete  more 
effectively  with  foreign  competitors. 

Customers  may  enjoy  enhanced 
understanding  of  the  benefits  and 
responsibilities  that  attend  licensed 
launch  activities  carried  out  within  the 
United  States  or  by  its  citizens.  By 
clarifying  the  U.S.  Government's 
agreement,  subject  to  appropriations 
laws  or  other  additional  legislative 
authority,  to  provide  for  the  payment  of 
excess  third-party  claims  above  required 
insurance,  the  proposed  regulations  may 
enable  U.S.  companies  to  negotiate  more 
efiectively  with  foreign  customers  who 
must  choose  between  U.S.  and  other 
competing  launch  services  providers. 

Federalism  Implications 

The  proposed  regulations  would  not 
have  substantial  direct  effects  on  the 


states,  on  the  relationship  between  the 
Federal  government  and  the  states,  or  en 
the  disti^tlon  of  power  and 
responsibilities  among  the  various 
levels  of  go^'ernment.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  the  proposed 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
prepaiation  of  a  Federalism  Assessment. 

List  of  Subjects  in  4S  CFR  Part  440 

Armed  forces:  Claims:  Federal 
building  and  facilities:  Government 
property;  Indenmity  payments: 
Insurance;  Reporting  and  recordkeeping 
requirements;  Rockets;  Space 
transportation  and  exploration. 

Proposed  Regulatiaa 

In  consideration  of  the  foregoing,  the 
Office  of  the  Associate  Administrator  for 
Commercial  Space  Transportation 
prt>po6es  to  amend  the  Commercial 
Space  Transportation  licensing 
Regulations.  14  CFR  Ch.  til,  as  follows: 

1.  Subchapter  C  of  Chapter  m.  Title 
14,  Code  of  Federal  Regulations,  would 
be  amended  by  adding  a  hew  part  440 
to  read  as  follows: 

PART  440— FINANCIAL 
RESPONSIBILTTY 

Subpart  A— FInaneM  nasponaMHty  for 
LlosnaMi  Launcti  Acttvttlas 

440. 1    Scope:  Baiit. 

440. 3    Definitions. 

440.  S    GenmsL 

440.7    DMerminatioD  of  maximum  pnbable 

loss. 
440.  9    Insurance  requlremsots  for  lioensad 

IsiuKfa  activities. 
440.11     Duration  of  coverage;  modificstioiu. 
440.  13    Standard  conditioni  of  insurance 

coverage. 
440.  15    Demonttntion  of  compliance. 
440. 17    Reciprocal  waiver  of  daltns 

requirement 
440. 19    United  Stales  payment  of  excess 

third-party  liability  claims. 

Amhari^.  4S  U.S.C.  70101-70119: 49  CFR 

1.47. 

|44ai    Soopa;  Basis. 

This  part  sets  forth  fiiuncial 
responsibility  and  allocation  of  risk 
requirements  applicable  to  commercial 
space  launch  activities  that  are 
authorized  to  be  conducted  under  a 
launch  license  issued  pursuant  to  this 
subchapter. 

}44a3    DeOnttlons. 
(a)  For  purposes  of  this  part — 
(1)  Bodily  injury  meaja  physical 
injury,  sickness,  disease,  disability, 
shock,  mental  anguish,  or  mental  injury 
sustained  by  any  person,  including 
death. 
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(2)  Contmcton  and  subcontractors 
means  those  eatities  that  are  involved  at 
any  tier,  directly  or  indirectly,  in 
licensed  launch  activities,  and  includes 
suppliers  of  property  and  services,  and 
the  component  manufocturers  of  a 
launch  vehicle  or  payload. 

(3)  Qjstoiner  means  the  person  who 
procures  launch  services  from  the 
licensee,  and  any  person  to  whom  the 
customer  has  sold,  leased,  assigned,  or 
otherwise  transferred  its  rights  in  the 
payload  (or  any  part  thereof)  to  be 
launched  by  the  licensee,  including  a 
conditional  sale,  lease,  assignment,  or 
tnnsier  of  rights. 

(4)  Federal  range  facility  means  a 
Government-owned  installation  at 
which  launches  talte  place. 

(5)  Financial  responsibility  means 
statutorily  required  flTumri^il  abiHty  to 
meet  liability  as  required  under  49 
U.S.C  70101-701W. 

(6)  Govsnunent  personnel  means 
employees  of  the  United  States,  its 
agencies,  and  its  contractors  and 
subcontractors,  involved  in  launch 
services  for  licensed  launch  activities. 
Employees  of  the  United  States  include 
members  of  the  Armed  Forces  of  the 
United  States. 

(7)  Hazardous  operationi  means 
activities,  processes,  and  prtxndiues 
that,  because  of  the  nature  of  the 
equipment,  facilities,  personnel,  or 
enviroiunent  involved  or  function  being 
performed,  may  result  in  bodily  injury 
or  property  damage. 

(8)  Liability  means  a  legal  obligation 
to  pay  claims  tor  bodily  injury  or 
property  damage  resulting  from  licensed 
launch  activities. 

(9)  License  means  an  authorizaBon  to 
conduct  iic(?nsed  launch  activities, 
issued  by  the  Office  under  this 
subchapter. 

(10)  Licensed  launch  activities  means 
the  laimch  of  a  launch  vehicle  as 
defined  in  a  regulation  or  license  issued 
by  the  Office  and  carried  out  pursuant 
to  a  license. 

(11)  Maximum  probable  loss  (MPL) 
means  the  greatest  dollar  amotmt  of  loss 
for  bodily  injury  or  property  damage 
that  is  reasonably  expected  to  result 
from  licen.sed  launcli  activities; 

(i)  Losses  to  third  parties,  excluding 
Government  personnel,  that  are 
reasoiubly  expected  to  result  from 
hcensed  launch  activities  are  those 
having  a  probability  of  occurrence  on 
the  order  of  no  less  than  one  in  ten 
milhon. 

(ii)  Losses  to  Government  property 
and  Government  personnel  that  are 
reasonably  expected  to  result  from 
licensed  launch  activities  are  those 
having  a  probability  of  occurrence  on 


the  order  of  no  less  than  one  in  one 
hundred  thousand. 

(12)  Ofpce  means  the  Associate 
Administntor  for  Commercial  Space 
TransportatioD  of  the  Federal  Aviation 
Administratian,  U.S.  Department  of 
Transportation. 

(13)  Property  damage  means  partial  or 
total  destruction,  impairment,  or  loss  of 
tangible  property,  real  or  personal. 

(14)  Regulations  means  the 
Commercial  Space  Transportation 
Licensing  Regulations,  codified  at  14 
CFRCh.  m. 

(15)  Third  party  means, 
(i)  Any  person  other  than: 

(A)  The  United  States,  its  agencies, 
and  its  contractors  and  subcontractors 
involved  in  launch  services  for  licensed 
launch  activities; 

(B)  The  licensee  and  its  contractors 
and  subcontractors  involved  in  laimch 
services  for  licensed  launch  activities: 
and 

(C)  fbe  customer  and  its  contractors 
and  subcontractors  involved  in  launch 
services  for  licensed  launch  activities. 

(ii)  Government  personnel,  as  defined 
in  this  section,  are  third  parties.  For 
purposes  of  these  regulations, 
employees  of  other  launch  participants 
identified  in  paragraphs  (a)(15)(i)(B)  and 
(C)  of  this  section  are  not  third  parties. 

(16)  United  States  means  the  United 
States  Government,  including  its 
agencies. 

(b)  Except  as  otherwise  provided  in 
this  section,  any  term  used  in  this  part 
and  defined  in  49  U.S.C.  70101-70119, 
or  in  $  401.  S  of  this  chapter  shall  have 
the  meaning  contained  therein. 

14406    Qwwr«L 

(a)  No  person  shall  commence  or 
conduct  launch  activities  that  require  a 
license  unless  that  person  has  obtained 
a  license  and  fully  demonstrated 
compliance  with  the  financial 
responsibility  and  allocation  of  risk 
requirements  set  forth  in  this  part. 

(D)  The  Office  shall  prescribe  the 
amount  of  financial  responsibility  a 
licensee  is  required  to  obtain,  and  any 
additions  to  or  modifications  of  the 
amount,  in  a  license  order  issued 
concurrently  with  or  subsequent  to  the 
issuance  of  a  license. 

(c)  Demonstration  of  financial 
responsibility  under  this  par!  shall  not 
relieve  the  licensee  of  ultimate 
responsibility  for  Uability,  loss,  or 
damage  sustained  by  the  United  States 
resulting  from  licensed  launch 
activities,  except  to  the  extent  that: 

(1)  Liabihty,  loss,  or  damage  sustained 
by  the  United  States  results  from  willful 
misconduct  of  the  United  States  or  its 
agents,  including  Govemmant 
personnel; 


(2)  Covered  claims  by  third  parties  for 
bodily  injury  or  property  damage  arising 
out  of  any  particular  launch  oxosed  the 
amount  of  financial  respooaibility 
required  under  S  440.9(c)  of  this  part 
and  do  not  exceed  $1,500,000,000  (as 
adjusted  for  inflation  occurring  after 
January  1, 1989)  above  such  amount, 
and  are  payable  pursuant  to  49  U.S.C. 
70113  and  §  440.19  of  this  part; 

(3)  Coveted  claims  for  property  loss  or 
damage  exceed  the  amount  of  financial 
responsibility  required  under  S  440.9(e) 
of  thispart:  or 

(4)  The  licansee  has  no  Uability  for 
claims  by  third  parties  for  bodily  injury 
or  property  damage  arising  out  of  any 
particular  launch  that  exceed 
$l,SOG,oeox>00  (as  adjusted  for  inflation 
occurring  after  January  1, 1989). 

(d)  A  hcensee's  bilure  to  comply  with 
the  requirements  in  this  part  may  result 
in  suspension  or  revocation  of  a  license, 
and  subjects  the  licensee  to  civil 
penalties  as  provided  in  part  405  of  this 
chapter. 

{ 440;7    Dstwnilnsdon  of  maxlmuin 


(a)  The  Office  shall  determine  the 
maximum  probable  loss  (MPL)  from 
claims  by  a  third  party  for  bodily  injury 
or  property  damage,  and  the  United 
States,  its  agencies,  and  its  contractors 
and  subcontractors  for  covered  property 
damage  or  loss,  resulting  from  licensed 
launch  activities.  The  maximum 
probable  loss  determination  forms  the 
basis  for  financial  responsibihty 
requirements  issued  in  s  license  order. 

(b)  The  Office  issues  its  deternunation 
of  maximum  probable  loss  no  later  than 
ninety  days  after  a  licensee  or  transferee 
has  requested  a  determination  and 
submitted  all  information  required  by 
the  Office  to  make  the  determination. 
The  Office  shall  consult  with  Federal 
agencies  that  are  involved  in,  or  whose 
personnel  or  property  are  exposed  to 
risk  of  damage  or  loss  as  a  result  of, 
licensed  launch  activities  before  issuing 
a  license  order  prescribing  financial 
responsibility  requirements  and  shall 
notify  the  licensee  or  transferee  if  timely 
issuance  of  the  MPL  determination  is 
not  possible  due  to  interagency 
consultation. 

(c)  Information  requirements  for 
obtaining  a  maximum  probable  loss 
determination  are  set  forth  in  Appendix 
I  to  this  part.  Any  person  requesting  a 
determination  of  msodmum  probable 
loss  shall  submit  Information  in 
accordance  with  Appendix  I 
requirements,  unless  the  Office  has 
waived  requirements.  In  lieu  of 
submitting  required  information,  a 
person  requesting  a  maximum  probable 
loss  determination  may  designate  and 
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certify  certain  information  previously 
submitted  for  a  prior  determination  as 
complete,  valid,  and  equally  applicable 
to  its  current  request  The  requester  is 
responsible  for  the  continuing  accuracy 
and  completeness  of  information 
submitted  under  this  part  and  shall 
promptly  report  any  dianges  in  writing. 

(d)  The  Office  shall  amend  a 
determination  of  maximum  probable 
loss  required  under  this  section  at  any 
time  prior  to  completion  of  licensed 
launch  activities  as  warranted  by 
supplementary  information  provided  to 
or  obtained  by  the  Office  after  the  MPL 
determination  is  issued.  Any  change  in 
financial  responsibility  requirements  as 
a  result  of  an  amended  MPL 
determination  shall  be  set  forth  in  a 
license  order. 

(e)  The  Office  may  make  a 
determination  of  maximum  probable 
loss  at  any  time  other  than  as  set  forth 
in  paragraph  (b)  of  this  section  upon 
request  by  any  person. 

1440.9    Insurancarequirenientsiar 
liosnesd  launch  acUvWes. 

(a)  As  a  condition  of  each  laimch 
license,  the  licensee  shall  comply  with 
insurance  requirements  set  forth  in  this 
section  and  in  a  license  order  issued  by 
the  Office,  or  may  otherwise 
demonstrate  the  required  amount  of 
financial  responsibility. 

(b)  The  licensee  shall  obtain  and 
maintain  in  effect  a  policy  or  policies  of 
liabilityinsurance,  in  an  amount 
determined  by  the  Offioe  under 
paragraph  (c)  of  this  section,  that 
protects  the  following  persons  as 
additional  insureds  to  the  e.xtent  of  their 
respective  potential  liabilities  against 
claims  by  a  third  party  for  bodily  injury 
or  property  damage  resulting  frx>m 
licensed  launch  activities: 

(1)  The  licensee,  its  customer,  and 
their  respective  contractors  and 
subcontractors; 

(2)  The  United  States,  its  agencies, 
and  its  contractors  and  subcontractors; 
and 

(3)  Government  persoimel. 

(c)  The  Office  shall  prescribe  for  each 
licensee  the  amount  of  Insurance 
required  to  compensate  the  total  of 
thud-party  claims  for  bodily  injury  or 
property  damage  resulting  from  licensed 
launch  acti\ities  in  connection  with  any 
particular  launch.  The  amount  of 
insurance  required  is  based  upon  the 
Office's  determination  of  maximum 
probable  loss;  however,  it  will  not 
exceed  the  lesser  of: 

(1)  $500  million;  or 

(2)  The  maximum  Uability  insurance 
available  on  the  world  market  at  a 
reasonable  cost,  as  determined  by  the 
Office. 


(d)  The  licensee  shall  obtain  and 
maminin  in  efisct  a  poUcy  or  policies  of 
Insurance,  in  an  amount  determined  by 
the  Office  under  paragraph  (e)  of  this 
section,  that  covere  claims  by  the  United 
States,  it  agencies,  and  its  contractors 
and  subconCractora  for  property  damage 
or  loss  resulting  from  Ucetised  launch 
activities.  Property  covered  by  this 
insurance  shaU  include  all  property 
owned,  leased,  or  occupied  by.  or 
within  the  care,  custody,  or  control  of, 
the  United  States,  its  agencies,  and  its 
contractors  and  subcontractors,  at  a 
Federal  range  faciUty.  Insurance  shaU 
protect  the  United  States,  its  agencies, 
and  it  contractors  and  subcontractors. 

(a)  The  Office  shall  prescribe  for  each 
Ucensee  the  amount  of  insuxance 
required  to  compensate  claims  for 
property  damage  under  paragraph  (d)  of 
this  section  resulting  from  licexued 
launch  activities  in  connection  with  any 
particular  launch.  The  amount  of 
insurance  is  based  upon  a  determination 
of  maximum  probable  loss;  however,  it 
will  not  exceed  SlOO  milUon. 

(f)  In  Ueu  of  a  poUcy  of  insurance,  a 
licensee  may  demonstrate  financial 
responsibiUty  in  another  maimer 
meeting  the  terms  and  conditions 
applic^le  to  insurance  as  set  forth  in 
this  part.  The  Ucensee  shall  describe  in 
detail  the  method  proposed  for 
demonstrating  financial  responsibiUty 
and  how  it  assures  that  the  licensee  is 
able  to  cover  claims  as  required  under 
thispart. 

1440.11    OureOonotoovsnge; 
ffiodifltieUone. 

(a)  Insurance  coverage  required  under 
§  440.9,  or  other  form  of  financial 
responsibiUty,  shaU  attach  upon 
commencement  of  licensed  launch 
activities,  and  remain  in  fuU  force  and 
eOect  until  the  later  of  completion  of 
Ucensed  launch  activities  as  defined  by 
the  Office  in  regulations,  or  until  risk  to 
third  parties  and  Government  property 
as  a  result  of  Ucensed  launch  activities 
is  sufficiently  small,  as  determined  by 
the  Office  through  the  risk  analysis 
conducted  to  determine  MPL,  that 
financial  responsibiUty  is  no  longer 
necessary.  The  required  duration  of 
fjnnnrial  responslblUty  shaU  be 
specified  in  a  Ucense  order,  and  may  be 
amended  in  the  event  a  launch  anomaly 
results  in  additional  risks  to  third 
parties  or  Government  property. 

(b)  Financial  responsibiUty  required 
under  this  part  may  not  be  replaced, 
canceled,  changed,  withdrawn,  or  in 
any  way  modified  to  reduce  the  limits 
of  UabiUty  or  the  extent  of  coverage,  nor 
expire  by  its  own  terms,  prior  to  the 
time  specified  in  a  Ucense  order,  unless 


the  Office  is  notified  in  advance  and 
expressly  approves  the  modification. 

|44ai3    Standard  coodWons  of  Inaunnos 


(a)  Insurance  obtained  under  $  440.9 
shaU  comply  with  the  foUowing  terms 
and  conditions  of  coverage: 

(1)  Bankruptcy  or  insolvency  of  an 
insured,  including  any  additional 
iosuied,  shall  not  reUeve  the  insurer  or 
any  or  its  obUgations  under  any  policy. 

(2)  PoUcy  limits  shaU  apply  separately 
to  each  occurrence  and  to  us  total 
claims  arising  out  of  Ucensed  launch 
activities  in  coimsction  with  any 
particular  launch. 

(3)  Except  as  provided  herein,  each 
poUcy  shall  pay  claims  from  the  first 
dollar  of  loss,  without  regard  to  any 
deductible,  to  the  limits  of  the  poUcy .  A 
Ucensee  may  obtain  a  poUcy  containing 
a  deductible  amount  if  the  amount  of 
the  deductible  is  placed  in  an  escrow 
account  or  otherwise  demonstrated  to 
the  unobUgated,  unencumbered  funds  of 
the  Ucensee,  available  to  compensate 
claims  at  any  time  claims  may  arise. 

(4)  PoUdes  shaU  not  be  invaUdated  by 
any  action  or  inaction  of  the  Ucensee  or 
any  additional  insured,  including 
nonpayment  by  the  Ucensee  of  the 
poUcy  premium,  and  shall  insure  the 
Ucensee  and  each  additional  insured 
regardless  of  any  breach  or  violation  of 
any  warranties,  declarations,  or 
conditions  contained  in  the  poUdes  by 
the  Ucensee  or  any  additional  insured 
(other  than  a  breach  of  violation 'by  the 
licensee  or  an  additional  Insured,  and 
then  only  as  against  that  Ucensee  or 
additional  insured). 

(5)  Exclusions  from  coverage  shall  be 
specified. 

(6)  Insurance  shall  be  primary  without 
right  of  contribution  from  any  other 
insurance  that  is  carried  by  the  Ucensee 
or  any  additional  insured.  Each  poUcy 
shall  expressly  provide  that  aU  of  its 
provisions,  except  the  poUcy  limits, 
operate  in  the  same  manner  as  if  there 
were  a  separate  poUcy  with  and 
covering  the  licensee  and  each 
additional  insured. 

(7)  Each  poUcy  shall  be  placed  with 
an  insurer  of  recognized  reputation  and 
responsibiUty  that  is  Ucensed  to  do 
business  in  any  State,  territory, 
possession  of  the  United  States,  or  the 
District  of  Columbia. 

(8)  Except  as  to  claims  resulting  from 
the  willful  misconduct  of  the  United 
States  or  its  agents,  the  insurer  shall 
waive  any  and  aU  rights  of  subrogation 
against  each  of  the  parties  protected  by 
required  insurance. 

(b)  [Reserved] 


3wia 
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(a)  A  Hiwuwi  niut  nibmit  evidance 
of  BnaBdal  raapoDubility  and 
oomplianoa  witb  allocalioa  of  riik 
nniiminania  under  this  part,  as  fallows, 
unloas  a  Uoanaee  order  specUlas  inrai 
days  due  to  the  proxinii^  af  tlw. 
licansea's  intended  dale  for 
camnancement  of  Ucenaad  laundi 
activitleK 

(1)  Hw  three-party  cioas-waiTar  of 
claims  agreement  required  iinrtrr 

§  440. 17(cJ  of  this  part  shall  be 
submitted  at  least  30  Asy»  befora 
commencement  of  licensed  launch 
activities: 

(2)  Evidence  of  Insurance  shall  be 
sufamittad  at  least  30  days  befora 
nommenraanenl  of  licensed  kundi 
activities;  and 

(3)  Evidence  of  finanrial 
responsibility  in  a  form  other  than 
insurance,  ad  provided  under  $  440.9(f) 
of  this  part,  shall  be  submitted  si  least 
60  days  before  commaocament  of 
lioenasd  launch  activities. 

(b)  Upon  a  complete  demonstration  of 
compliance  with  ftii»nri«l  responsibility 
and  allecatlaD  of  risk  requirements 
under  this  part,  the  requirements  shall 
preempt  any  provisions  in  agreements 
between  the  licensee  and  an  agency  of 
the  United  States  governing  access  to  or 
use  of  United  States  launch  property  or 
launch  services  for  licensed  launch 
activities  wfaicb  address  Bii«»«w«l 
responsibility,  allocation  of  risk  and 
related  matters  covered  by  49  U.S.C 
70112.  70113. 

(c)  A  licensee  must  demonstiata 
compliance  as  follows: 

(1)  The  licensee  shall  provide  proof  of 
insurance  required  under  S  440.9  by: 

(i)  Certifying  to  the  OfBca  that  it  has 
obtained  insurance  in  compliance  with 
the  rsquiiements  of  this  part  and  any 
applic^W  license  order 

(li)  Filing  with  the  Office  one  or  more 
certificates  of  insurance  evidsncing 
insurance  coverage  by  one  or  more 
insurara  under  a  currently  effective  and 
properly  endorsed  policy  or  policies  of 
insurance,  applicable  to  licensed  launch 
activities,  on  terms  and  conditions  and 
in  amoimts  prescribed  under  this  part, 
and  specifying  policy  exclusions: 

(iiijln  the  event  of  any  policy 
exclusions  or  limitations  of  coverage 
that  may  be  considered  usual  under 
S440.19(c)  of  this  part,  or  for  purposes 
of  implementing  the  Government's 
waiver  of  claims  for  property  damage 
under  the  Act.  certifying  that  insurance 
covering  the  excluded  rid:s  is  not 
commeicially  available  at  reasonable 
cost;  and 

(iv)  Submitting  to  the  Office,  for 
signature  by  the  Department  on  behalf 
of  the  United  States  Government,  the 


duly  exeouted  waiver  of  claims  and 
aanimption  of  raaponsibility  agreement 
requind  by  S440.17(c)  of  this  part. 

(2)  CeitificaUans  required  under  this 
SBctioB  shall  be  signed  by  a  duly 
authoriaad  oScat  of  the  licensee. 

(d)  CBttiflcate(s)  of  insurance  reqttired 
under  pengnph  (c)(l)(U)  of  this  section 
shall  be  si^ad  by  the  insurer  i««iiiTig 
the  policy  and  acoompaniad  by  an 
opinion  of  the  insurer  that  the  insurance 
obtained  by  the  licensee  complies  with 
the  specific  requirements  for  insurance 
set  forth  in  this  put  and  any  applicable 
license  order. 

(e)  The  licensee  shall  matntjin,  u]<i 
make  available  for  inspection  by  the 
Office  upon  request,  all  required 
policies  of  insurance  and  other 
documents  necessary  to  demonstrate 
compbaiios  with  this  part. 

(0  In  the  event  the  llcansee 
demoostntea  financial  responsibility 
using  means  other  than  insurance,  as 
provided  under  $  440.9(f)  of  this  part, 
the  licensee  shall  provide  proof  that  it 
has  mat  the  requirements  set  forth  in 
this  part  and  in  a  license  order  issued 
by  the  Office. 


|44ai7 

requlrefnanlB. 

(a)  As  a  conditioa  of  each  launch 
license,  the  licensee  shall  comply  with 
reciprocal  waiver  of  claims 

Tirements  as  set  forth  in  this  section. 
)  Thv^Ucanaee  shall  implement 
redpioot  waivna  of  claims  with  its 
contractors  and  subcontracton,  its 
custamer(s)  and  the  customer's 
contractora  and  subcontractors,  under 
which  each  party  waives  and  releases 
claims  against  the  other  parties  to  the 
waivere  and  agrees  to  assimie 
responsibility  for  property  damage  it 
sustains  and  for  bodily  injury  or 
property  damage  sustained  by  its  own 
employees  resulting  from  licensed 
launch  activities,  regardless  of  bult 

(c)  For  each  licensed  launch  in  which 
the  U.S.  Government,  its  agencies,  or  its 
contractors  and  subcontractors  is 
involved  in  licensed  launch  activities  or 
where  property  insurance  is  required 
under  j  440.9(d)  of  this  part,  the 
Department  of  Transportation,  the 
licensee,  and  its  customer  shall  enter 
into  a  three-party  reciprocal  waiver  of 
claims  agreement  in  the  form  set  forth 
in  Appendix  n  to  this  part.  If  the 
licensee's  customer  is  an  agency  of  the 
U.S.  Government,  the  Agreement  shall 
be  modified  to  reflect  that,  for  purposes 
of  the  Agreement,  the  customer  is  a 
Govemaient  agency  involved  in 
licensed  launch  activities  except  that 
the  government  customer  waives  claims 
snd  accepts  responsibility  for  damage  or 
loss  to  its  property. 


(d)  The  licensee,  its  customer,  and  the 
United  States  but  only  to  the  extant 
provided  in  legislation,  ahall  agree  in 
any  waiver  of  claims  agreements 
required  under  thla  part  to  indeimiily 
another  party  to  the  agreement  from 
claims  by  the  indemnifying  party's 
contractors  and  subcontractors  aiiaing 
out  of  the  indemnifying  patty's  fsilure 
to  implement  properly  the  waiver 
requirement. 

f44ai» 

(a)  The  United  States  ahafl  pay 
successful  daims  (including  reasonable 
expanses  of  litigaUon  or  settlement)  of  a 
th&d  party  agmat  the  licsmsee,  the 
customer,  and  the  contractora  and 
subcontractors  of  the  licensee  and  the 
custmner,  and  the  contractors  and 
subcontractora  of  the  United  States  and 
its  agendea  involved  in  licensed  launch 
activities  to  the  extent  provided  in  an 
appropriation  law  or  oUier  legislative 
authority  providing  for  paymanl  of 
claims  in  accordance  with  49  U.S.C 
70113,  and  to  the  extent  the  total 
amount  of  such  claims  arising  out  of  any 
particular  laimch: 

(1)  Exceeds  the  amount  of  insurance 
required  under  $  440.9(b);  and 

(2)  Is  not  more  than  S1,S004)00,000 
(as  ad)ustedior  inflation  oocunlng  after 
January  1, 1900)  above  that  amount 

(b)  Payment  by  the  United  SUtea 
under  pangraph  (a)  of  this  section  shall 
not  be  made  for  any  part  of  such  claims 
for  which  the  bodily  injury  or  property 
damage  results  from  willful  misconduct 
by  the  party  seeking  payment. 

(c)  The  United  States  shall  provide  for 
payment  of  claims  by  third  parties  for 
bodily  injury  of  property  damage  that 
are  payable  imder  49  U.S.C.  70113  and 
not  covered  by  required  insurance 
tmder  S  440.9(b),  without  regard  to  the 
limitation  under  paragraph  (a)(1)  of  this 
section,  because  of  an  insurance  policy 
exclusion  that  is  usual.  A  policy 
exclusion  is  considered  usual  only  if 
insurance  covering  the  excluded  risk  is 
not  corrmiercially  available  at 
reasonable  rates.  The  licensee  must 
submit  a  certification  in  accordance 
with  §440.15(c)(l)(tii)  of  this  part  for 
the  United  States  to  cover  such  claims. 

(d)  Upon  the  expiration  of  the  policy 
period  prescribed  in  accordance  with 
$440. 11  (a),  the  United  States  shall 
provide  for  payment  of  claims  that  are 
payable  under  49  U.S.C.  70113  from  the 
first  dollar  of  loss  up  to  $1,500,000,000 
(as  adjusted  for  inflation  occurring  after 
January  1, 1989). 

(e)  Payment  by  the  United  Stales  of 
excess  third-party  claims  under  49 
U.S.C  70113  shall  be  subject  to: 
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(1)  Promnt  notice  by  the  licensee  to 
the  Office  tnat  the  total  amount  of 
claims  arising  out  of  licensed  lauxu:h 
acdvities  exceeds,  or  is  likely  to  exceed, 
the  required  amovmt  of  finanrial 
responsibility.  For  each  claim,  the 
notice  must  specify  the  nature,  cause, 
and  amount  of  the  claim  or  lawsuit 
associated  with  the  claim,  and  the  party 
or  parties  who  may  otherwise  be  liable 
for  payment  of  the  claim; 

(2)  Participation  or  assistance  in  the 
defense  of  the  claim  or  lawsuit  by  the 
United  States,  at  its  election: 

(3)  Approval  by  the  Office  of  any 
settlement,  or  part  of  a  settlement,  to  be 
paid  by  the  United  States;  and 

(4)  Approval  by  Congress  of  a 
compensatian  plan  prepared  by  the 
Office  and  submitted  by  the  President. 

(f)  The  Office  will: 

(1)  Prepare  a  compensation  plan 
outlining  the  total  amount  of  rinims  and 
meeting  the  requirements  set  forth  in  49 
U.S.C.  70113; 

(2)  Recommend  sources  of  funds  to 
pay  the  claims;  and 

(3)  Impose  legislation  as  required  to 
implement  the  plan. 

(^  The  Office  may  withhold  payment 
of  a  claim  if  the  Office  finds  that  the 
amount  is  unreasonable,  unless  it  is  the 
final  order  of  a  Urdted  States  Court. 

Afpendix  I— InfonnaUon  Raqnliemenls 
for  Oblaining  a  Marimimi  Probable 
Loaa  Determination  for  Ucanaed 
Launch  Activities 

Any  person  requesting  a  maximum 
probfibfe  loss  datemilnation  shall  submit  tiie 
roliowiog  iufbrmation  to  the  Office,  unless 

the  Office  has  waived  a  particular  

biibmiation  requirement  imder  14  CFR 
440.7(c): 

L  GeaarallntoisatiOB 

A.  Mission  descriptioo. 

1.  A  defcription  of  misaion  parameters, 
including: 

a.  Lstmcfa  trajeclory. 

b.  Orbital  inclination;  and 

c.  Orbit  altitudes  (apogee  and  perigee). 

2.  Flight  aequeoce. 

3.  Staging  events  and  the  time  for  each 
event 

4.  Impact  locations. 

5.  Idralificatiim  of  the  launch  range 
feciUty.  including  the  launch  complex  on  ttis 
ran^,  plaimed  date  of  launch,  and  launch 
wrindows. 

6.  If  the  applicant  has  previously  been 
issued  a  license  to  conduct  launch  activities 
using  tile  seme  launch  vehicle  bom  llie  same 
laimch  range  bcility,  a  description  of  any 
difEarences  planned  in  the  conduct  of 
proposed  ectivities. 

B.  Launch  Vehicle  Description. 

1.  General  description  of  launch  vehicle 
and  its  stagss,  including  dimensions. ' 

2.  Description  of  major  systems,  including 
safety  systems. 

3.  Description  of  rocket  motors  snd  type  of 
fuel  used. 


4.  Identification  of  all  propellanla  to  be 
used  and  their  hazard  dassincation  under 
the  Haiaidous  Materials  Table,  49  CFR 
172.101. 

5.  Description  of  hazardous  rooiponents. 
C  Psyload. 

1.  General  description  of  the  payload, 
including  type  (eg.,  telecommunications, 
remote  sensing),  propellants,  and  basardoua 
components  or  materials,  such  as  toxic  or 
radioactive  substances. 

D.  Flight  Termination  System. 

1.  Identification  of  any  flight  termination 
system  (FTS)  on  the  launch  vehicle, 
including  a  description  of  operations  and 
component  location  on  tiie  vehicle. 

n-  Pre-fUght  Pi  hi  eealiig  OperaUeBS 

A  General  description  of  pte-Oighl 
operatioiu  including  vehicle  processing 
consisting  of  an  operational  flow  diagram 
showing  the  overall  sequence  and  location  of 
operations,  commeacing  with  arrival  of 
vehicle  components  at  the  launch  langa 
focility  through  final  safety  checks  and 
countdown  sequence,  and  designation  of 
hazardous  operations,  as  de&ned  in  14  CFR 
440.3.  For  purposes  of  these  infbnnatioo 
requirements,  payload  processing,  as 
opposed  to  integration,  is  not  a  hazardous 
operation. 

B.  For  each  hazardous  operation,  including 
but  not  limited  to  fueling,  solid  rocket  motor 
build-up,  ordnance  installation,  ordnance 
checitout.  movement  of  hazardous  materials, 
and  payload  integration: 

1.  Identification  of  location  where  eech 
operation  will  performed,  including  each 
building  or  facility  identified  by  name  or 
number. 

2.  Identification  of  facilities  adjacent  to  the 
location  where  each  operation  will  be 
perfbtmed  and  therefore  exposed  to  risk, 
identified  by  name  or  number. 

3.  Maximum  number  of  third-party 
personnel,  including  but  not  limited  to 
Govemmenl  personnel,  who  may  be  exposed 
to  risk  during  each  operation.  For 
Government  personnel,  identification  of  Ills 
or  her  employer. 

4.  Identificetion  of  launch  range  bcility 
policies  or  requirements  applicable  to  the 
conduct  of  operations. 

m.  FUghl  Operatiens 

A.  Identification  of  launch  isnge  bdlitles 
exposed  to  risk  during  launch  vehicle  lift-off 
and  flight 

B.  Identification  of  ecddent  failure 
scenarios,  probability  assessments  for  eech. 
and  estimation  of  risks  to  third  parties  and 
Government  property  due  to  property 
damage  or  bodily  injury.  Scenarios  shall 
cover  the  range  of  launch  trajectories, 
inclinations  and  orbits  for  which 
authorization  is  sought  in  the  license 
application.  The  estimation  of  risks  for  each 
scenario  shall  take  into  account  the  number 
of  third  parties  at  risk  as  a  result  of  lift-olT 
and  flight  of  a  launch  vehicle  (oo-range,  off- 
range,  and  down-range)  and  specific,  unique 
facilities  exposed  to  risk 

C  On-orbit  risk  analysis  sisessing  risks 
posed  by  s  launch  vehicle  to  operational 
satellites. 

D.  Reentry  risk  analysia  assessing  risks  to 
third  perties  as  a  result  to  teenlsrittg  drixis 


« reentry  of  the  launch  vehicle  or  its 
components. 

E  Trajectory  data  as  follows:  Nominal  and 
3-slgma  lateral  trajectory  data  in  x,  y,  z  and 
X,  Y,  Z  coordinates  in  one-second  intervals, 
data  to  be  ped^entered  with  x  being  along 
tile  Initial  launch  azirnuth  and  continuing 
tiirough  impact  for  suixxbitai  fllgbts,  snd 
continuing  through  osbttal  Inaectioo  or  the 
end  of  powered  Digbt  far  oifaHal  fiigbts. 

p.  Tumble-turn  data  for  guided  vehicles 
only,  as  follows:  For  vehicles  with  gimbaled 
oooles,  tumble  turn  data  with  zeta  angles 
and  velocity  magnitudes  stated.  A  seperate 
table  is  required  for  each  combination  of  bil 
times  (every  two  to  four  seconds),  and 
significant  nozzle  angles  (two  or  mote  small 
angels,  generally  between  one  and  five 
degreesX 

G.  Identification  of  debris  lethal  areas  and 
tile  projected  number  and  ballistic  coefficient 
of  fragments  expected  to  result  from  flight 
tanninstion.  initiated  eitlier  by  command  or 
self-destruct  mechanism,  for  lift-off.  land 
overflight  and  reentry. 

IV.  Pesl4Ughl  Proceeatiig  OparaliSM 

A.  General  description  of  poet-flight 
ground  operations  including  overall 
aequence  and  location  of  operetioos  for 
rernoval  of  vehicle  components  and 
processing  equipment  from  the  launch  ran^ 
focility  and  for  handling  of  hazardous 
materials,  and  designation  of  hazardous 
operetioos. 

B.  Identificetion  of  ail  isciiities  used  in 
conducting  post-flight  processing  operetions. 

C  For  each  hazardous  operation: 

1.  Identification  of  location  wdiere  eech 
operation  is  performed,  including  eech 
buUdii^  or  fKlllty  identified  by  nsme  or 
number. 

2.  Identification  of  facilities  adjacent  to 
locetion  where  each  operation  is  performed 
and  exposed  to  risk,  identified  by  name  or 
number. 

3.  Maximum  number  of  third-perty 
personnel,  including  but  not  limited  to 
Government  personnel,  who  may  lie  expoeed 
to  risk  during  eech  operation.  For 
Government  personnel,  identification  of  his 
or  her  employer. 

4.  Identification  of  launch  range  fadlily 
policies  or  requiremenu  epplicable  to  the 
conduct  of  operations. 

Appendix  II — AgraemenI  for  Waiver  of 
Claims  and  Aaamnplion  of 
KaqMnaibility 

THIS  AGREEMENT  is  entered  into  tills 

day  of ,  by  and  among 

lUcenseel  (tbe  "Licensee"),  (Customerj  (tile 
"Customer")  and  the  Department  of 
TrensportaUon,  on  behalf  of  tlie  United  Slates 
Government  (collectively,  the  "Pattlei*),  to 
implement  the  provisions  of  section  440.7tc) 
of  the  Commercial  Space  Transportation 
Licensing  Regulations,  14  CFR  Ch.  HI  (tlw 
"Regulations"). 

In  consideration  of  the  mutual  releases  and 
promises  contained  herein,  the  Parties  hereby 
egree  as  follows: 
t.  Definitions 

"Customer"  means  the  above-named 
Custccner  on  behalf  of  tile  Customer  end  any 
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panon  to  wham  the  OutooMr  has  lold, 
leued.  assigned,  or  otherwise  transfared  ils 
rights  in  the  peyload  (or  any  part  thereof)  to 
be  launched  by  the  licensee,  including  a 
conditional  sale,  lease,  assignment,  or 
transfer  of  rights. 

"License"  means  Ucensa  Na issued 

on .  by  the  Aseodate  Administrator 

for  Commercial  Space  Transpoctation, 
Federal  Aviation  Administntion,  Department 
of  Transportation,  to  the  Licensee,  inchiding 
all  Uoenae  onlers  issued  in  connection  with 
the  License. 

"Licensee"  meens  the  Licensee  and  any 
transferee  of  the  Licensee  under  4S  U.S.C 
Subtitle  K.  ch.  701. 
'  "United  States  Government"  means  the 
United  States,  its  agencies  involved  in 
Licensed  Launch  Activities,  and  its 
contracton  and  suboootractacs  involved  in 
Licensed  Launch  Activities. 

Except  as  otherwise  defined  herein,  terms 
used  in  this  Agreement  and  defined  in  49 
U.S.C  Subtitle  DC,  ch.  701— Commercial 
Spece  Launch  Activities,  or  in  the 
Regulations,  sliall  have  the  same  maawiwg  ^ 
contained  in  49  U.S.C  Subtitle  DC,  ch.  701, 
or  the  Regulations,  respectively. 
2.  Waiver  and  Release  of  Claims 

(a)  Licensee  hereby  waives  and  releases 
claims  it  may  have  sgainst  Customer, 
Customer's  Contractors  and  Subcontractors, 
and  the  United  States  Ckyvemment,  for 
Property  Damage  it  sustains  and  (w  Bfxlily 
hijury  or  Property  Damage  sustained  by  its 
own  employees,  resulting  torn  Licensed 
Launch  Activities,  regardless  of  feult 

(b)  Customer  bereb^  waives  and  releasee 
claims  it  may  have  against  Licensee,  its 
C^ntractora  and  Subcontractors,  and  the 
United  States  Government,  for  Property 
Damage  it  sustains  and  for  Bodily  Injury  or 
Property  Damage  sustained  by  its  own 
employees,  resulting  from  Licensed  Launch 
Activities,  regardless  of  fault 

(c)  The  United  States  Government  henby 
waives  and  releases  claims  it  may  have 
against  Licensee  and  Customer,  and  against 
their  leepective  C^ontractoraand 
Subcontractors,  far  Property  riamagft  it 
sustains,  to  the  extent  that  claims  it  would 
otherwise  have  for  such  damage  exceed  the 
amount  of  insurance  or  demonstration  of 
financial  responsibility  required  under 
section  440.9(e)  of  the  Regulations,  14  CFR 
S  44a9(e),  regardless  of  feult 
3.  Assumption  of  ReeponsibiUlir 

(a)  Licensee  and  C:ustoiner  shall  each  be 
responsible  tor  Property  Damage  it  sustains 
and  for  Bodily  Injury  or  Property  Dam^e 
sustained  by  its  own  employees,  resulting 
from  Licensed  Launch  Activities,  lenrdless 
of  feult 

(b)  Tlie  United  States  Cknemment  shall  be 
leeponsible  for  Property  Dsmage  it  sustains, 
to  the  extent  that  claims  it  would  otherwise 
have  for  such  damage  exceed  the  amount  of 
insurance  or  demonstration  of  finaiu:ial 
responsibility  required  under  section  440.9(e) 
of  the  Regulations,  14  CPK  $  449.9(e), 
regardless  of  feult 

4.  Extension  of  Assumption  and  Waiver 

(a)  Licensee  shall  extend  the  waiver  and 
release  of  claims  and  the  requirement  of  the 


assumpUoQ  of  responsibility  as  set  forth  in 
peragraphs  2(a)  and  3(a),  respectively,  to  its 
Contractors  and  Subcontractors  by  requiring 
them  to  wraive  and  release  all  claims  they 
may  have  against  Customer.  Customer's 
Contracton  and  Subcontractors ,  and  the 
United  States  (Government  and  to  agree  to  be 
responsible,  for  Property  Damage  they 
sustain  and  for  Bodily  Injury  or  Property 
Damage  sustained  by  their  own  employees, 
resulting  from  Liceiised  Launch  Activities, 
regardless  of  feult 

(b)  Customer  shall  extend  the  waiver  and 
release  of  claims  and  the  requirement  of  the 
assumption  of  responsibility  as  set  forth  in 
paragraphs  2(b)  and  3(a),  respectively,  to  its 
Contractors  and  Subcontractors  by  requiring 
tbem  to  waive  and  release  all  claims  they 
may  have  against  Licensee,  the  Licensee's 
Contractors  and  Subcontractors,  and  the 
United  States  Ckivemment  and  to  agree  to  be 
responsible,  for  Property  Damage  they 
sustain  and  for  Bodily  Injury  or  Property 
Damage  sustained  by  their  own  employees, 
resulting  bom  Licensed  Launch  Activities, 
tegardlees  of  feult 

S.  Indenmificatioo 

(a)  Licaiuae  shall  hold  harmless  and 
indsomify  Customer  and  its  directors, 
offionra,  servants,  agents,  subsidiaries, 
employee  and  assignees,  or  any  of  tiiem,  and 
the  United  States  Ckjvenunent  and  its 
directore,  officera,  servanU,  agents, 
subsidiaries,  employee  and  assignees,  or  any 
of  tbem,  from  and  against  liability,  loss  or 
damage  arising  out  of  claims  that  Licensee's 
C>cmtr«cton  and  Subcontractors  may  have  fcir 
Property  Damage  sustaiiied  by  them  and  for 
Bodily  Injury  or  Property  Damage  sustained 
b)r  their  employees,  resulting  bom  Licensed 
Leunch  Activities. 

(b)  Customer  shall  bold  harmless  and 
indemnify  Licensee  and  ita  directors,  ofBcen, 
servants,  agents,  subsidiaries,  employees  and 
anignees.  or  any  of  them,  and  the  United 
S^tes  Government  and  its  directors,  officers. 
servants,  agents,  subsidiaries,  employees  and 
assignees,  or  any  of  them,  from  and  against 
liability,  loss  or  damage  arising  out  of  claims 
that  Customer's  Contractors  and 
Subcontractors,  or  any  person  on  whose 
behalf  Customer  enters  into  this  Agreement, 
may  have  for  Property  Damage  sustained  by 
them  and  for  Bodily  Injury  or  Property 
Damage  sustained  by  their  employees, 
resulting  from  Licensed  Launch  Activities. 

(c)  To  the  extent  provided  in  advance  in  an 
appropriation  law  or  to  the  extent  there  is 
enacted  additional  legislative  authority 
providing  for  the  peyment  of  claims,  the 
United  States  shall  hold  harmless  and 
indemnify  Licensee  and  Customer  and  their 
respective  directors,  officers,  servants,  agents, 
subsidiaries,  employees  and  assignees,  or  any 
of  them,  from  and  against  Uability,  loss  or 
damage  arising  out  of  claims  that  any  person 
on  whose  behalf  the  Department  enters  into 
this  Agreement  may  have  for  Property 
Damage  sustained  by  them,  resulting  from 
Licensed  Launch  Activities. 
6.  Assurances  under  49  U.S.C  70112(e) 

Notwithstanding  any  provision  of  this 
Agreement  to  the  contrary.  Licensee  shall 
hold  harmless  and  indenmify  the  United 
States  Cknrenunent  and  ita  agencies,  servanta. 


agenta,  employees  and  assignees,  or  any  of 
them,  fnxa  and  against  liability,  loss  or 
damage  arising  out  of  claims  for  Bodily 
Injiuy  or  Property  Damage,  resulting  bom 
Licensed  Latmch  Activities,  regartUess  of 
feult.  except  to  the  extent  tliat:  (i)  As 
provided  in  section  7(b)  of  this  Agreement, 
claims  result  from  willful  misconduct  of  the 
United  States  &>vemment  or  its  agents;  (ii) 
claims  for  Property  Damage  sustained  by  the 
United  States  Ckjvenmient  exceed  the 
amount  of  insurance  or  demonstration  of 
financial  responsibility  required  tmder 
section  440.9(e)  of  the  Regufetions  (14  CFR 
S  440.9(e));  (iii)  claims  by  a  Third  Party  for 
Bodily  Injury  or  Property  Damage  exceed  the 
amount  of  insiuance  or  demonstration  of 
financial  responsibility  required  under 
section  440.9(c)  of  the  Regulations  (14  CFR 
S  440.g(c)),  and  do  not  exceed  $1,500,000,000 
(as  adjusted  for  inflation  afier  January  1 , 
1989)  above  such  amount,  and  an  payable 
punuant  to  the  provisions  of  49  U.S.C  70113 
and  section  440.19  of  the  Regulations  (14 
CFR  S440.19);  or  (iv)  Uceneee  has  no 
liability  for  claims  exceeding  SI  MOM0,O0O 
(as  adjusted  for  inflation  after  January  1 
1989). 

7.  Miscellaneous 

(a)  Nothmg  contained  herein  shall  be 
construed  as  a  waiver  or  release  by  Licensee, 
Customer  or  the  United  States  Govermnent  of 
any  claim  by  an  employee  of  the  Licensee, 
Customer  or  the  United  States  Government 
respectively,  including  a  member  of  the 
Armed  Forces  of  the  United  States,  for  Bodily 
Injury  or  Property  Damage,  resulting  from 
Licensed  Launch  Activities. 

(b)  Notwithstanding  any  provision  of  this 
Agreement  to  the  contrary,  any  waiver, 
release,  assimiption  of  responsibility  or 
agreement  to  indemnify  herein  shall  not 
apply  to  claims  for  Bodily  Injury  or  Property 
Damage  resulting  from  willful  misconduct  of 
any  of  the  Parties,  the  Contracton  and 
Subcontiactore  of  any  of  the  Parties,  and  the 
directore,  officera,  agenta  and  employees  of 
any  of  the  foregoing. 

(c)  In  the  event  that  more  than  one 
customer  is  involved  in  Licensed  LauncJi 
Activities,  references  herein  to  Customer 
shall  apply  to,  and  be  deemed  to  include, 
each  such  customer  severally  and  not  jointly. 

(d)  The  Agreement  shall  be  governed  by 
and  construed  in  accordance  with  United 
States  Federal  law. 

In  Witness  Whereof,  the  Parties  to  this 
Agreement  have  caused  the  Agreement  to  be 
duly  executed  by  their  respective  duly 
authorized  representatives  as  of  the  date 
written  above. 

Licensee 

By; 

Ita: 

Customer 

By: 

Ita: 

Department  of  Transportatioa 

By: 

Ita:  Assoaate  Administiatcr  for  Commercial 

Spece  Transportadon,  Federal  Aviation 

Administration 
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Iisuad  in  Washington.  DC'this  17th  day 
of)ulyl99e. 
Patti  Grace  Smith. 
Acting  Associate  Administratatfdt 
Coaanenial  Space  Transporltttion.  Federal 
Aviation  Administration, 
IFR  Dot  96-18532  Filed  7-24-96;  8:45  am] 
■uJta  coof  sna-ia-M 


Thursday 
July  25,  1996 


Part  IV 

Environmental 
Protection  Agency 

Cyanazine;  Notice  of  Final  Detennination 
to  Terminate  Special  Review  of 
Cyanazine;  Notice  of  Voluntary 
Canceilation  and  Cancellation  Order  of 
Cyanazine  Product  Registrations;  Notice 
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ENVIRONMENTAL  PnOTECnON 
AOENCY 

|OM>-aOOOIMOB:  Fm.-638B-7) 

CynailiM;  NoUm  Of  Rmi 
Dstannlnalion  to  TwmlnMB  SpocM 
RovlMf  of  CyMMzim;  NoHoo  ol 
Vohmlvy  CaieolMton  and 
CanoalMlan  Ordar  of  Cymaiino 
Piuckict  RoylstrMons 

AOEMCY:  EnviratimenUl  Protectian 
Agency  (EPA). 

ACTION:  Notica  of  Final  Datenninatian  to 
Tenninate  Special  Raview;  Notice  of 
Voluntaiy  CanceUation. 


Y:  This  Notice  announces  the 
cooclusion  of  the  Special  Review  of 
cyanazine  and  EPA's  acceptance  of 
requests  for  the  voluntary  cancellation 
of  cyanazine  registrationa.  EPA  is 
concluding  the  Special  Review  because 
the  registrants  have  agreed  to 
voluntarily  modify  the  terms  and 
conditions  of  the  cyanazine  registrations 
so  that  use  of  the  pesticide  will  not 
cause  unreasonable  adverae  effocts  on 
the  envirtinmenL  The  registrant*  have 
agreed  to  voluntarily  amend  their 
registrations  and  phase  out  cyanazine 
use  by  gradually  reducing  application 
rates,  implementing  additicoal 
protective  use  restrictions  during  the 
phaeeout,  and  voluntarily  "»n€^*Hing 
cyanazine  registrations  eSective 
Etacember  31.  1999.  EPA  is  accepting 
these  voluntary  cancellations  of 
technical  and  end  use  pesticide 
products  containing  cyanazine  pursuant 
to  agreements  by  the  registrants. 

FOR  FUfmCR  mFOmtATKM  COMTACT:  By 
mail'  Joseph  E.  Bailey.  Review  Manager, 
Special  Raview  and  Reregistration 
IJivision  (7508W).  Office  of  Pesticide 
Programs,  Environmental  I^toction 
Agency.  401  M  St..  S.W.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Special 
Review  Branch,  3rd  Floor,  Crystal 
Station,  2800  Jefferson  Davis  Highway, 
Arhngton,  VA  22202,  Telephone:  703- 
308-8173.  e-mail: 

bailey.joseph9epamail.epa.gov.  For  a 
copy  of  documents  in  the  public  docket, 
to  request  information  concerning  the 
Special  Review,  or  to  request  indices  to 
the  Special  Review  public  docket, 
contact  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7S06C),  Office  of 
Pesticide  Programs,  Enviromnental 
Protection  Agency,  401  M  St.  SW.. 
Washington,  DC  20460,  Telephone:  703- 
305-5805. 


aUPFtaNENTART  MFOMATMN: 
L  iBtrodactlaD 

A.  Regulatory  Background 

This  Notica  of  Pinal  DeterminaUon 
concludes  the  Special  Review  of 
cyanazine  which  began  in  November 
1994  when  EPA  issued  the  Notice  of 
Initiation  of  Special  Review  of  atrazine. 
simazine,  and  cyanazine  (58  PR  80412, 
November  23, 1994)  (FRL-4919-5).  The 
Agency  initiated  the  Special  Review 
based  upon  concerns  that  cyanazine 
may  pose  a  risk  of  inducing  cancer  in 
humans  from  dietary,  occupational,  and 
residential  exposure. 

When  EPA  initiated  this  Special 
Review,  E.I.  duPont  de  Nemours  and 
Company  ("DuPont")  and  Qba  Geigy 
Corporation  ("Qba")  were  the  only 
registrants  of  cyanazine  products.  On 
August  2. 1995.  OuPont  voluntarily 
proposed  to  amend  its  cyanazine 
registrations  to  incrementally  reduce 
cyanazine  maximum  application  rates 
in  1997.  1998.  and  1999,  and  to 
terminate  the  prt>duction  of  cyanazine 
for  use  in  the  United  States  by  the  end 
of  1999.  DuPont  proposed  that  after 
December  31. 1999,  the  registrant  would 
not  release  for  shipment  any  cyanazine 
formulated  and  use  products  for  use  in 
the  United  States.  EPA  would  authorize 
distribution  and  sale  through  September 
30,  2002,  of  any  existing  stocks  of 
cyanazine  formulated  end  use  products 
that  were  released  for  shipment  on  or 
before  December  31, 1999.  It  also  would 
authorize  use  of  these  products  in 
accordance  with  the  product  labels 
through  December  31,  2002.  DuPont 
would  modify  the  labels  of  cyanazine 
formulated  end  use  products  released 
for  shipment  by  the  registrant  after  July 
25. 1996,  to  specify  the  maximum 
appUcation  rates  during  the  phaseoul 
and  to  inform  the  public  of  the  existing 
stocks  provisions.  It  also  would  modify 
cyanazine  labels  to  require  use  of 
application  eqtiipment  with  enclosed 
cabs  for  applicators  beginning  in  1998. 
Cyanazine  technical  products  released 
for  shipment  by  DuPont  after  July  25. 
1996.  would  bear  labels  subjecting  any 
end  use  products  made  from  those 
technical  products  to  the  terms  and 
conditions  described  in  this  paragraph. 
Finally.  DuPont  requested  that  EPA 
accept  the  voluntary  cancellation  of  all 
registered  DuPont  cyanazine  products 
effective  on  December  31. 1999.  DuPont 
also  waived  any  right  to  challenge  EPA's 
final  action  on  the  Special  Review  or  the 
terms  and  conditicHis  upon  EPA's  final 
acceptance  of  the  proposed  ' 

amendments.  On  August  2, 1995.  EPA 
accepted  DuPont 's  proposal  to  amend 
the  cyanazine  registrations. 


On  November  8. 1995,  EPA 
annotmcad  receipt  of  a  request  from 
Qba  to  valtmtarily  cancel  its  only 
product  containing  cyanazine  (60  FR 
56333)  (4984-1).  The  cancellation  order 
for  Qba's  sole  product  containing 
cyanazine  was  eOective  February  6, 
1996. 

After  EPA  initiated  Special  Review, 
Griffin  Corporation  ("&iffin")  Bled  an 
application  to  register  certain  cyanazine 
pesticide  products  and  subsequently 
agreed  to  the  same  terms  and  conditions 
0?  registration  that  were  proposed  by 
DuPont.  EPA  granted  Griffin's 
applications  and  issued  conditional 
registrations  subject  to  those  same  terms 
and  conditions. 

On  March  1, 1996.  EPA  issued  a 
Notice  of  Preliminary  Determination  to 
Tenniiute  Special  Review  and  a  Notice 
of  Receipt  of  Request*  for  Voluntary 
Cancellation  of  cyanazine  registrations 
(61  FR  8186)  (5352-6).  In  this  Notice. 
EPA  explained  that  it  was  proposing  to 
termirute  the  Special  Review  of 
cyanazine  because,  based  upon  the 
modified  terms  and  conditions  of  the 
cyanazine  registrations,  the  use  of 
cyanazine  will  not  cause  any 
unreasonable  adverse  effects  on  the 
environment.  The  complete  terms  and 
conditions  to  amend  cyanazine 
registrations  that  were  agreed  to  by  the 
registrants  were  provided  in  the  Notice. 

In  the  same  Notice.  EPA  announced 
teoelpl  of  requests  &om  EhiPont  and 
(tiffin  to  voluntarily  cancel  their 
registrations  pursuant  to  section  6(0  of 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FTFRA)  (7  U.S.C. 
section  136d(f)).  The  requested 
voluntary  cancellations  would  take 
eHect  on  December  31.  1999. 

The  cyanazine  product  registrations 
that  are  subject  to  the  modified  terms 
and  conditions  of  registrations  as  agreed 
to  by  DuPont  and  Griffin,  including 
volimlary  cancellation  effective  on 
December  31, 1999,  are  listed  below  by 
r^stration  number  and  product  name. 


Registra- 
tion No. 


352-470 
352-475 
352-495 
352-500 
352-577 
1812-364 


Product  Name 


DuPont  Bladex  (R)4L 
Herbicide 

DuPont  Cyanazine  Tech- 
nical 

DuPont  Bladex  (Ft)90  DF 
HertMdde 

DuPont  Extrazine  (R)ll 
4L  Heit>lcide 

DuPont  Extrazine  (R)ll 
DF  Herbicide 

Griffin  Cyanazine  Tech- 
nicai 
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Registra- 
tion No. 

Product  Name 

1812-365 
1812-366 

1812-367 
1812-368 

Griffin  Cynex  DF 
Griffin  Cynex  4L  Herbi- 

cidR  Liquid 
Griffin  Cynex  Extra  4L 
Griffin  Cynex  Extra  DF 

B.  legal  Background 

1 .  Sununory  of  Special  Review 
Process.  Special  Review  is  a  decision- 
making process  designed  to  help  EPA 
determine  whether  the  Agency  should 
initiate  fixmal  procedures,  such  as 
involuntary  cancallatioo  or  sxispension 
of  a  pesticide  registration  or  the 
imposition  of  modified  terms  and 
conditions  of  registration  because  use  of 
the  pesticide  may  cause  unreasonable 
adverse  efiects  on  the  environment  (40 
CFR  154.1(a)). 

EPA  aimouncas  its  decision  to  initiate 
the  process  by  publishing  a  Notice  of 
Special  Review.  EPA  may  initiate  a 
Special  Review  if  a  pesticide  use  uiuier 
the  existing  terms  and  conditions  of 
registration  meets  or  exceeds  the  risk 
criteria  specified  in  the  regulations  at  40 
CFR  154.7.  In  the  initial  Notice.  EPA 
solicits  comments  concerning  the  risks 
and  benefits  of  the  uses  that  are  subject 
to  Special  Review  (40  CFR  154.25). 

In  response  to  the  Notice  of  Special 
Review,  the  public  may  submit 
comments  pertinent  to  whether  the  use 
of  a  pasUdde  product  as  currently 
registered  meets  or  exceeds  the  risk 
criteria  as  currently  registered;  whether 
any  additional  restrictions  on  the  use  of 
the  product,  in  accordance  with  a 
pending  application  or  amendment. 
would  cause  it  to  meet  or  exceed  the 
risk  criteria:  whether  the  risks  caused  by 
use  of  the  product  are  imreasonable:  and 
what  regulatory  action  EPA  should  take 
(40  CFR  154.26). 

The  regulations  governing  Special 
Review  contemplate  that  EPA  may 
terminate  the  process  if  the  pesticides' 
registrants  are  willing  and  able  to 
voluntarily  eliminate  any  unreasonable 
adverse  eSects  without  formal 
pnxeedings  by  voluntarily  modifying 
the  terms  and  conditions  of  registration 
or  voluntarily  rancelHng  registrations. 
Section  154.1(a)  of  the  regulations  states 
that  the  issuance  of  a  Notice  of  Special 
Iteview  means  that  the  Agency  expects 
to  initiate  a  formal  prtxaeding  unless 
"the  Agency's  initial  determination  was 
erroneous, ...  the  risks  can  be  reduced 
to  acceptable  levels  without  the  need  for 
formal  proceedings,  or  . . .  the  benefits 
of  the  pesticide's  tise  outweigh  the 
risks." 


If  EPA  detenninea  that  the  risks  con 
be  reduced  to  acceptable  levels  because 
the  registrants  are  able  and  willing  to 
modify  the  terms  and  conditions  of 
registration,  then  it  will  issue  a  Notice 
of  Preliminary  Decision  to  Terminate 
Special  Review.  'Fhis  Notice  explains 
EPA's  basis  for  concluding  that  the 
measures  agreed  to  by  the  registrants 
will  reduce  risks  to  on  acceptable  level 
and  responds  to  significant  comments 
received  in  response  to  the  initial  Notice 
of  Special  Review.  It  also  solicits  public 
conmients  on  EPA's  position  to 
terminate  Special  Review  and  its 
proposed  resolution  of  risk  concerns  (59 
FR  12188;  March  27, 1985). 

One  of  the  risk  reduction  measures 
that  a  registrant  may  agree  to  is  a 
voluntary  cancellation  imder  FIFRA 
section  6(f).  This  provision  authorizes 
EPA  to  cancel  a  registration  based  upon 
the  request  of  the  registrant  without 
regard  for  whether  the  pesticide  poses 
an  unreasonable  risk  of  adverse  effects. 
Other  possible  risk  reduction  measures 
that  a  registrant  may  agree  to  are 
modifications  of  the  use  of  the  pesticide 
that  will  reduce  risk  to  an  acceptable 
level,  such  as  requiring  the  use  of 
respirators  or  reducing  the  amount  of 
pesticide  that  may  be  used.  Registrants 
generally  agree  to  incorporate  sudi 
voluntary  risk  reduction  measures  into 
the  terms  and  conditions  of  their 
ra^stration  to  insure  future  compliance. 

Sometimes  registrants  ore  unable  or 
unwilling  to  voluntarily  amend  the 
existing  terms  and  conditions  of 
registration  so  that  the  products  in 
question  do  not  cause  unreasonable 
adverse  effects.  If  this  occurs,  the 
regulations  contemplate  that  the  Agency 
wUl  issue  a  Notice  of  Preliminary 
Determination  to  Terminate  Special 
Review  and.  among  other  thii^,  will 
describe  the  regulatory  measures  that 
the  Agency  intends  to  initiate  following 
termination  of  the  process  (40  CFR 
154.31). 

After  the  close  of  the  comment  period 
for  a  Notice  of  Preliminary 
Determination,  EPA  issues  a  Notice  of 
Final  Determination.  This  Notice 
includes  the  Agency's  final 
determination  and  a  discussion  of  the 
reasons  for  that  detenninatton,  any 
comments  submitted  by  the  Secretary  of 
Agriculture  or  the  Scientific  Advisory 
Panel,  any  significant  public  comments 
submitted  in  response  to  the  Notice  of 
Preliminary  Detennination,  and 
instructions  to  registrants,  applicants  for 
registration,  and  other  interested 
persons  with  respect  to  procedtire*  that 
will  be  tisad  to  implement  the  final 
determination  (40  CFR  154.33). 

Following  termination  of  Special 
Review,  the  Agency  may  either  return 


the  pesticide  to  the  regular  registration 
process  or  initiate  formal  proceedings. 
These  formal  proceedings  include 
cancellation  under  FIFRA  section  6(b), 
suspension  under  FIFRA  section  6(c), 
dertial  of  a  registration  application 
under  FIFRA  section  3(c)(6),  or  change 
of  classification  under  FIFRA  section 
3(d)(2).  A  more  detailed  description  of 
the  Special  Review  Process  may  be 
found  at  40  CFR  part  154  and  61  FR 
8187-8. 

2.  Voluntary  CdncellatioR  Process. 
FIFRA  section  e(f)(l)(D)  authorizes  the 
Administrator  to  approve  or  deny  a 
request  for  voluntary  cancellation  (7 
U.S.C.  section  136d(f)(10(D)).  Unlike  an 
involuntary  cancellation  under  FIFRA 
section  6(b).  FIFRA  does  not  require  the 
Administrator  to  make  a  finding  that  use 
of  the  pesticide  may  generally  cause 
unreasonable  adverse  effects  on  the 
environment  to  approve  a  voluntary 
cancellation  request.  If  a  registrant 
wishes  to  volimtarily  cancel  its 
registration,  it  may  do  so  at  any  time 
tmder  section  6(f),  by  submitting  a 
request  to  EPA  (7  U.S.C.  section 
136d(f)(l)(A)).  The  statute  also  contains 
provisions  governing  the  publication  of 
a  notice  of  such  a  request  which  ensures 
that  users  and  others  will  have  adequate 
notice  of  the  voluntary  cancellation  and 
time  to  submit  their  own  applications  to 
assume  the  registrations  (7  U.S.C 
section  136d(fl(l)).  FIFRA  does  not 
require  EPA  to  conduct  a  hearing  on 
whether  a  voluntary  cancellation 
request  should  be  granted. 

n.  Suramary  of  Notica  of  PraUaiBary 
Determination 

In  the  Preliminary  Determination. 
EPA  reviewed  the  risks  and  Itenefits  of 
phasing  out  and  eventually  cancelling 
cyanazine  registretions  pursuant  to  the 
terms  and  conditions  of  registratioo 
agreed  to  by  DuPont  and  Griffin.  It 
concluded  that  the  phaseout  and 
cancellation  will  eventually  reduce  risk 
to  zero  when  the  product  may  no  longer 
be  used.  Prior  to  cancellation,  EPA 
noted  that  progressive  restrictions  on 
the  mf"'""'"  amount  of  cyanazine  that 
may  be  applied  par  acre,  combined  with 
closed  cab  requirements  and  depletion 
of  existing  stocks  will  progressively 
reduce  risk  (61  FR  at  8200). 

EPA  also  discussed  the  benefits  of 
cyanazine  use  under  the  terms  and 
conditions  of  the  phaseout  and 
cancellation.  It  determined  that  the 
gradual  phaseout  will  lessen  the 
economic  impact  to  growers  who  have 
used  cyanazine  when  compared  to  an 
immediate  cancellation.  The  phaseout 
should  allow  growers  sufficient  time  to 
find  suitable  altenutive  weed  control 
strategies  to  replace  cyanazine.  cauaing 
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little  disniption  to  agilcuitunl 
pitxluction.  The  phoMout  also  make*  It 
unnecessuy  to  recall  and  dispose  of 
iinuied  product  because  it  provides 
advance  notice  of  the  ultimate 
caQceUation  and  prohibition  of  use  to 
distributors  and  growers. 

Baaed  upon  the  assessment  of  risks 
and  benefits  in  light  of  the  terms  and 
conditions  agreed  to  by  DuPont  and 
Griffin.  EPA  cxmcluded  that  the  use  of 
cyanazine  during  the  phaseout  would 
not  pose  any  unreason&ble  adverse 
aCbcts. 


m. 


loPnbUc 


A.  Anafywu  Hequind  by  SpadaJ  Review 
Hegalations 

Griffin,  citing  40  CFR  154.1(s).  asserts 
that  after  EPA  initiates  Spadal  Review 
it  is  prohibited  from  taldng  further  steps 
to  "cancel  or  alter  a  prtxluct  registration 
if  the  record  establishes  that  'the 
Agency's  initial  determiiutian  was 
erroneous  ...  or  that  the  benefits  of  the 
pesticide's  use  outweigh  the  risks. '" 

The  Agency  disagrees  with  Griffin's 
cbaraclerizatian  of  this  Special  Review 
regulation.  The  teguUtion,  cited  in  part 
by  the  commenter,  reads: 

The  puipoM  of  the  Spadai  Review  procan 
is  to  help  the  Agency  delanniiis  whether  to 
initiate  procedures  to  cancel,  deny,  or 
reclassify  registratioo  of  a  pettidde  ptochict 
because  uses  of  that  product  may  cause 
umeasonable  adverw  efiects  on  the 
envixonment  in  accordasca  with  section 
3(c)ie)  and  6  of  (FIFRA).  The  procsaa  is 
iatanded  lo  ensure  Ib^t  the  Agency  aaseaaes 
riaks  (hat  may  be  posed  by  pestiddea  and  the 
benefits  of  use  of  those  pestiddea  In  an  open 
and  responsive  manner.  The  issuance  of  a 
Notice  of  Special  Review  means  that  tlie 
Agency  baa  determined  that  one  or  more  uses 
of  a  pesticide  may  pose  significant  risks  and 
that,  following  completion  of  the  Special 
Review  pioceaa,  Ihe  Agency  expects  lo 
initiate  formal  proceedings  seeking  to  cancel, 
deny,  reclassify,  or  require  modifications  to 
the  registration  of  the  product(s}  in  question 
unless  it  has  been  shown  during  the  Special 
Review  that  ihe  Agency's  initial 
determination  was  erroneous,  that  the  risks 
can  be  r^uced  to  acceptable  levels  without 
tile  need  for  formal  proceedings,  or  that  the 
benefits  of  the  pesticide's  use  outweigh  the 
risks  (40  CTR  154.1(8)). 

This  provision  describes  the  actions 
that  EPA  believes  may  be  necessary  after 
termination  of  Special  Review 
depending  upon  the  drcumstancas.  It 
does  not  establish  mandatory 
procedures  that  restrict  the  Agency's 
options  once  Special  Review  is  initiated 
as  the  commenter  seems  to  suggest 
Rather  it  describes  possible  steps  that 
the  Agency  may  consider  taking  after  it 
terminates  Special  Review. 

The  regulatioa  describes  the  steps  that 
EPA  expects  to  initiate  after  termination 


of  Special  Review  a*  "formal 
proceedings"  to  "cancel,  deny, 
reclaisiiy,  or  require  modifications"  to 
product  registrations.  The  regulation 
contemplates  that  "formal  proceedings" 
likely  wotild  not  be  appropriate  if  the 
Agency  determines  that  one  of  the 
following  occurs:  (1)  The  decision  to 
initiate  Special  Review  is  erroneotis,  (2) 
the  risks  caimot  be  reduced  to 
acceptable  leveb  without  a  formal 
pnxseding.  or  (3)  the  benefits  outweigh 
the  risks.  Based  upon  this  language,  it 
is  clear  that  the  term  "formal 
proceedings"  means  involuntary.  EPA- 
initiated  pnxaedings  such  as  tbie 
issuanceof  a  Notice  of  Intent  to  Cancel 
under  FTFRA  section  6(b)  or  the 
required  modification  of  the  terms  and 
conditioiu  of  a  registration  and  does  not 
include  other  measures  that  the 
registrants  agree  to  such  as  voltmtary 
cancellations  under  FIFRA  section  6(0 
or  voluntary  modifications  to  product 
registrations.  If  any  one  of  the  three 
circumstances  specified  in  the  rtile 
exists,  then  formal  involtmtary 
proceeding  would  be  imnecessary 
because  the  risk/benefit  balance  would 
not  justify  such  an  action. 

Griffin's  assertion  that  the  regulation 
prohibits  EPA  from  taking  steps  to 
cancel  or  alter  a  registration  if  the 
Agency's  initial  risk  determination  is 
erroneoiu  or  if  the  benefits  outweigh  the 
risks  would  produce  an  absurd  lesuU. 
Both  the  statute  anci  the  regulations 
contemplate  that  registrants  may 
address  unreasonable  risks  by  amending 
their  registrations  to  reduce  risk  or  even 
by  requesting  voluntary  cancellation  of 
their  registratioiu.  Griffin's 
interpretation  would  efiiectively  prevent 
EPA  from  accepting  such  risk  i«duc:tion 
measures  once  it  has  initiated  Special 
Review  and  force  it  to  initiate 
unnecessary  measures  such  as  a  FIFRA 
section  6(b)  cancellation.  Such  an 
interpretation  of  154.1(a)  is  inconsistent 
with  the  meaning  of  the  regulation  and 
with  congressional  intent  imderlying 
FIFRA 's  voluntary  cancellation 
provision. 

EPA  has  determined  that  the  risks 
posed  by  cyanazine  can  be  reduced  to 
acceptable  levels  without  formal 
pnxsedings  because  of  the  voltmtary 
cancellation  and  phaseout  agreed  to  by 
both  DuFont  and  Griffin.  As  a  result,  it 
does  not  need  to  initiate  formal 
cancellation  or  other  involuntary 
prtx»edings  upon  completion  of  the 
Special  Review.  Instead.  EPA  will 
letum  the  cyanazine  registrations  to  the 
regular  registration  process. 


B.  Applicability  of  Rulemaking 
PtwittoDS  ofAe  Administtativt 
Pmcedure  Act  (APA) 

Griffin  claims  that  the  Special  Review 
process  constitutes  rulemaking  under 
the  APA  and  that  EPA  must  comply 
with  the  APA's  notice  and  conunent 
requirements  when  it  conducts  a 
Special  Review.  It  also  alleges  that  EPA 
violated  APA  rulemaking  requirements 
in  a  number  of  instances  by  failing  to 
provide  backgroimd  information  Uiat 
was  not  cited  in  any  Special  Review 
Notice  and  by  failing  to  respond  to 
<x)inments  on  various  aspects  of  the 
Agency's  risk  assessment  and  on 
alternative  methods  of  addressing  risks 
poesd  by  cyanazine  usage. 

EPA  has  always  taken  the  position 
that  Special  Review  does  not  constitute 
APA  rulemaking  but  instead  is  an 
informal  information  gathering 
mechanism  for  assessing  whether  the 
use  of  specific  pesticides  causes 
imreasonable  adverse  eflects  on  the 
envirtmment  based  upon  the  terms  and 
conditions  of  registration.  As  noted  in 
the  regulations.  Special  Review  is 
designed  to  help  EPA  decide  whether  to 
initiate  a  formal  proceeding  to  cancel  or 
reclassify  an  existing  registration  or 
deny  an  application  for  a  legistration 
(40  CFR  154.1(a)). 

The  APA  imposes  notice-and- 
conmient  requirements  only  upon 
"legislative"  rules.  See  generally 
Community  Nutrition  Institute  v.  Young, 
818  F.2d  943  (DC.  Or.  1987). 
l^slative  rules  generally  "create  law," 
Gibson  Wine  Co.  v.  Synder.  194  F.2d 
329,  331  P.C  Cir.  1952)  and  "grant      • 
rights,  impose  obligations,  or  produce 
other  significant  effects  on  private 
interests."  Batterton  v.  Manhall,  648 
F.2d  694,  701-02  P.C  Cir.1980):  see 
also  American  Hospital  Ass'n  v.  Bowen, 
834  F.2d  1037,  1045  (D.C.  Cir.  1987). 
Courts  also  give  some  deference  to  an 
agency's  cheuacterization  of  its 
statement  although  that  (Jiaracterization 
is  not  determinative.  Community 
Nutrition.  818  F.2d  at  946. 

Based  upon  these  standards,  it  is  clear 
that  the  Special  Review  pnx»8s  is  not 
legislative  rulemaking.  Tennination  of 
Special  Review  does  not  itself  grant  a 
new  right  or  create  a  new  legal 
obligation.  Following  the  tennination  of 
Special  Review,  EPA  may  affect  private 
rights  but  only  by  taking  further  steps  to 
initiate  an  involuntary  adjudicative 
process  or  by  implementing  voluntary 
risk  reduction  measures.  Accordingly, 
the  Special  Review  process  does  not 
create  a  new  law  and  thus,  is  not  a 
legislative  rule  requiring  notice  and 
oomment. 
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The  Ninth  Ciicuit  re)ectad  an 
■igumant  siadlar  to  that  proposed  by 
Giiffin  in  a  challenge  to  EPA's 
considetation  of  permit  applications  for 
storm  water  discharges  under  the  Clean 
Water  Act  Natuiol  Resources  Defense 
Council,  Inc.  v.  EPA,  966  F.2d  1292, 
1309  (9th  Or.  1992).  NRDC  argued  that 
EPA's  decision  to  approve  or  disapprove 
a  group  application  was  a  rule  of 
"general  applicability"  and  thus  subject 
to  APA's  notioe  aiuJ  conmient 
requirements.  Id.  The  court  n)ected  this 
argument.  It  first  observed  that 
"rulemaking  ordinarily  involves  'broad 
judgments,  legislative  in  nature  rather 
than  the  resolution  of  a  particular 
dispute  of  bets.'"  Id.  (citation  omitted). 
The  court  held  that  EPA's  decision  on 
the  permit  application  was  "essentially 
a  iicttial  determination."  not 
rulemaking,  because  it  focused  on  a 
spedfic  factual  question  regarding 
whether  the  application  adequately 
identified  a  second  group  that  would  be 
sub)ect  to  mote  extensive  data 
requirements.  Id.  The  cotut  also 
explicitly  noted  that  EPA  was  not 
engaged  in  rulemaking  even  though  the 
dedaion  on  the  permit  applicatians 
might  afiect  a  large  number  of 
applicants. 

'The  principal  caae  that  Griffin  relies 
upon.  Waste  Management,  Inc.  v.  EPA, 
689  F.  Supp.  536  (D.D.C  1987).  does  not 
support  the  conclusion  that  Special 
Review  constitutes  rulemaking.  In 
IVoste  Management,  EPA  was  engaged 
in  issuing  a  regulation  governing  ocean 
incineration.  EPA  decided  to 
temporarily  freeze  all  applications  for 
ocean  incineration  permits  until  the 
final  regulation  was  promulgated  but  it 
did  not  make  any  specific  factual 
detenninatitms  regarding  specific 
permit  applications.  The  court  held  that 
this  temporary  fieeze  constituted  APA 
rulemaking. 

In  contraist  to  the  circumstances  in 
IVoste  Management,  EPA  is  utiUzing  the 
cyanazine  Special  Review  to  analyze  the 
r^ks  and  benefits  of  cyanazine  under 
the  terms  and  conditions  of  registration. 
This  analysis  is  preparatory  either  to 
initiating  proceedings  to  address  any 
unreasonable  risk  or  implementing 
voluntary  risk  reduction  measures  and 
does  not  itself  impose  any  limitations 
u|X>n  existing  registrations.  See,  40  CFR 
154.1(a).  Suc±  preliminary  factual 
determinations  an  not  rtilemaking 
imder  the  APA. 

C.  Risk/Benefit  Conunents  Beyond 
Scope  of  Agency  Determination 

1.  Scope  of  Agency  determination.  A 
number  of  conmients  address  matters 
beyond  those  at  issue  in  the  Agency's 
Final  Determination.  The  regulations 


governing  Special  Raview  do  not  leqiiin 
the  Agency  to  consider  such  immateiial 
comments. 

As  EPA  stated  in  the  Notice  of 
Preliminary  Determination,  the  issue  is 
whether  the  modified  terms  and 
conditions  agreed  to  by  the  r^istrants 
"will  eliminate  any  unreasooable 
adverse  eSscts  posed  by  cyanazine 
registrations"  (61  FR  at  8200).  Where 
the  registrants  agree  to  modify  the  terms 
and  conditions  of  registration,  the 
controlling  issue  is  whether  the  use  of 
cyanazine  pursuant  to  the  modifications 
poses  any  unreasonable  adverse  efiects. 
If  EPA  determines  that  use  pursuant  to 
the  modified  registrations  continues  to 
cause  unreasonable  adverse  effects 
despite  the  modifications,  then  it 
terminates  Special  Review  and  iiUtiates 
other  involuntary  mechanisms  to 
address  the  risk.  On  the  otlier  hand,  if 
EPA  determines  that  the  use  punuant  to 
the  modified  registrations  eliminates 
any  univasonable  adverse  effects,  then 
additional  involuntary  proceedings  are 
uimecessary  and  the  Agency  would 
terminate  Special  Raview  and  return  the 
reostrations  to  the  registration  process. 

The  regulations  specifically  require 
EPA  to  respond  in  me  Notice  of  Final 
I3etetmitution  to  "significant  public 
comments  submitted  on  the  Notice  of 
Preliminary  Determination"  (40  CFR 
154.33(aH3)).  Significant  comments 
concern  a  matter  that  is  at  issue  in  the 
proceediag  or  that  is  probative  of  a 
matter  at  issue:  in  other  words,  those 
that  raise  nuttera  material  to  EPA's 
Preliminary  Determination.  At  this 
point,  the  only  issue  is  whether  the 
modified  terms  and  conditions  agreed  to 
by  the  registrants  will  eliminate  any 
unreasonable  adverse  effects  caused  by 
the  use  of  the  products  and  the  Agency 
will  respond  only  to  conunents  that 
address  that  issue. 

This  interpretation  of  5 154.33(a)(3). 
which  governs  responses  to  significant 
comments,  is  consistent  with  other 
Special  Review  regulations.  As 
discussed  in  Unit  m.A.  of  this 
dociunent,  the  regulations  contemplate 
that  EPA  will  likely  terminate  Special 
Review  and  not  impose  any  involuntary 
actions  upon  a  pesticide  registration  if 
the  registrant  agrees  to  modify  the  terms 
and  conditions  of  registration  to  reduce 
risk  to  an  acceptable  level. 

Some  of  the  comments  indicate  a 
fundamental  misunderstanding  of  the 
nature  of  Special  Review.  EPA  review 
focuses  on  the  risks  and  benefits  of  a 
pesticide  that  result  from  the  use  of  the 
pesticide  under  the  terms  and 
conditions  of  the  existing  registrations. 
At  this  point,  the  legistiants  have  agreed 
to  amend  the  terms  and  cxmditions  that 
control  the  use  of  the  pesticide  and  EPA 


has  accepted  those  amendments.  Tanns 
and  conditions  of  registration  that 
governed  tiie  use  of  cyanazine  before 
EPA  accepted  the  amendments  no 
longer  exist  and  therefore  have  no  eOsct 
upon  the  risks  and  benefits  associated 
with  the  use  of  cyanazine.  Similarly, 
hypothetical  altamalive  terms  and 
oonditians  of  registration  suggested  by 
commenters  do  not  address  the  issue  of 
the  risks  and  benefits  associated  with 
the  tise  of  cyanazine  under  the  modified 
terms  and  conditions  agreed  to  by  the 
registrants.  Thus  comments  pertaining 
to  previous  terms  and  conditions  of 
registration  or  to  hypothetical 
alternative  arrangements,  and  the  risks 
or  benefits  associated  with  such  terms 
and  conditions,  are  immaterial  to  the 
Agency's  decision  to  terminate  the 
cyanazine  Special  Review. 

2.  Specific  comments.  Some 
commentera  focus  on  Issues  that  EPA 
raised  in  the  initial  Notice  of  Special 
Review  and  that  concern  the  risks  or 
benefits  of  cyanazine  usage  under  the 
old  terms  arid  conditions  of  registrations 
that  existed  at  the  time  Special  Review 
was  initiated.  These  issues  do  not 
address  whether  cyanazine  usage  poses 
any  unreasonable  adverse  effects  under 
the  new  terms  and  conditions  agreed  to 
by  the  registrants  in  1995.  For  example. 
Griffin  comments  that  EPA  erroneously 
decided  to  initiate  Special  Review  based 
upon  a  flawed  risk  assessment  and 
provides  a  lengthy  critique  of  that  Initial 
risk  assessment.  While  such  comments 
were  material  to  the  Agency's  initial 
Notice  of  Special  Review,  they  do  not 
concern  the  issue  now  before  the 
Agency  -  whether  cyanazine  poses  any 
uiueasonable  adverse  effects  under  the 
new  terms  and  ctmditions  of 
registration. 

Griffin  and  other  commenters  claim 
that  the  benefits  of  cyanazine  use  may 
be  higher  than  EPA  first  estimated  in  the 
Notice  of  Special  Review,  asserting  that 
the  Agency  did  not  calculate  the  relative 
exists  of  cyanazine  and  alternative 
pesticides  cosectly  and  did  not 
recognize  that  cyanazine  is 
"significantly  superior"  to  alternatives. 
These  claims  are  inunaterial  to  the 
Agency's  decision  to  terminate  Special 
Review.  EPA  has  decided  to  terminate 
the  process  because  the  benefits  of 
continued  use  under  the  new  terms  and 
conditions  of  registration  outweigh  the 
risks.  At  this  point  it  is  inconsequential 
whether  the  benefits  outweigh  the  risks 
by  a  greater  margin  than  EPA  earUer 
calculated  because  greater  benefits 
would  only  provide  more  support  for 
the  decision  to  terminate  Special 
Review  without  initiating  formal 
proceedings. 
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Some  additional  commenten  H(«rnH( 
ahemativs  tenns  and  conditioiu  of 
registiatioiu  that  might  yield  an 
acceptable  riak/benefit  balance.  At  this 
point,  however,  such  alternatives  are 
immaterial  because  the  agreed  upon 
modifications  already  insure  that 
cyanazine  usage  does  not  pose  any 
unreasonable  adverse  eSscts.  Given  the 
registrants'  agreement  to  these 
modifications,  it  is  urmecessary  for  EPA 
to  address  these  issues. 

The  comments  directed  towards  the 
old  terms  and  conditions  of  cyanazine 
registration  appear  to  be  directed  st  the 
decision  of  the  registrants  to  voluntarily 
amend  their  cyanazine  registrations 
rather  than  the  Agency's  decision  to    - 
terminate  Special  Review.  The 
terminaticHi  of  Special  Review  will  not 
prevent  interested  persons  from 
applying  for  registrations  with  terms 
and  conditions  diBerent  bom  those 
currently  in  eECsct.  Such  an  application 
may  be  filed  at  any  time,  even  after  the 
c\irrffiit  registrations  are  cancelled.  If  the 
application  otherwise  fulfills  the 
prerequisites  for  registration,  the 
Agency  would  consider  the  risks  and 
benefits  of  use  under  the  proposed 
terms  and  conditions  and  pursuant  to 
FIFRA  and  the  regulation  including  40 
CFR  154.35.  An  applicant  may  contest 
the  decision  to  deny  an  application  as 
specified  in  FIFRA  section  3(c)(6). 

D.  Response  to  Material  Risk/Benefit 
Comments 

Griffin  also  addresses  the  economic 
impact  of  the  pbaseout  and  voluntary 
cancellations  and  concludes  that  "EPA's 
oonclusions  concerning  the  economic 
impact  of  the  phase-out  and  registration 
cancellations  likely  are  correct."  In 
reaching  this  conclusion,  the 
commenter  relied  in  part  upon  the  data 
that  EPA  used  to  determine  cyanazine 
application  rates  as  simunarized  in 
Table  5  of  the  Preliminary 
Determination.  It  also  utilized 
additional  application  rate  data  that  it 
obtained  independently. 

Based  upon  the  informAion 
underlying  Table  5.  EPA  agrees  that  its 
conclusions  with  respect  to  the 
economic  impact  of  \he  modified  terms 
and  conditions  of  registration  are 
correct.  The  Agency  has  not  analyzed 
the  additional  data  utilized  by  Griffin 
because  the  comment  states  that  it 
supports  rather  than  contradicts  the 
Agency's  preliminary  economic 
determination. 

E.  Secretary  (^Agriculture  and 
Scientific  Advisory  Paiiel 

The  Special  Review  regulations 
require  the  Agency  to  respond  to  any 
comments  submitted  by  6ie  Secretary  of 


Agriculture  or  the  Scientific  Advisory 
Panel  (40  CFR  154.33(a)(2))  but  neither 
submitted  comments.  TTie  regulations 
require  EPA  to  refer  proposals  to  initiate 
involuntary  proceedings  such  as  a 
FIFRA  section  6(b)  cancellation  to  those 
bodies.  The  regulations,  however,  do 
not  impose  such  a  requirement  where, 
as  here,  the  registrants  have  accepted 
voluntary  modifications  of  the  terms 
and  conditions  of  their  registrations 
followred  by  voluntary  cancellations. 

IV.  DmMoa  Kagurding  Special  Review 

EPA  has  decided  to  tenninate  the 
cyanazine  Special  Review.  This 
decision  is  based  upon  EPA's 
determination  that  the  use  of  cyanazine 
on  cotton,  field  and  sweet  com,  and 
sorghum  in  accordance  vrith  the 
voluntary  cancellation  and  pbaseout 
agreed  to  by  the  cyanazine  registrants 
does  not  cause  any  unreasonable 
adverse  efiiacts. 

The  new  terms  and  conditions  of 
registration  will  gradually  lower  and 
then  eliminate  the  risks  caused  by 
cyanazine.  Maximum  application  rates 
will  be  reduced  in  1997, 1998,  and 
1999,  and  applicators  will  be  required  to 
use  closed  cd}  equipment  beginning  in 
1998.  Risks  will  eventually  be  reduced 
to  zero  when  the  use  prohibition  takes 
effect  in  2002.  The  requirement  that 
cyanazine  applicators  use  closed  cabs  to 
apply  the  pesticide  beginning  in  1998 
also  will  reduce  occupational  exposure 
to  the  substance.  While  there  will  be 
some  expoauie  to  cyanazine  during  the 
pbaseout,  exposure  and  thus,  risks  will 
decline  as  application  rates  drop  and 
existing  stocks  are  depleted. 

The  pbaseout  of  cyanazine  will  lessen 
the  economic  impact  to  growers  who 
have  used  cyanazine  to  control  weeds. 
The  pbaseout  should  allow  growers 
sufficient  time  to  replace  cyanazine 
with  alternative  weed  control  practices 
so  that  there  will  be  little  disruption  to 
agricultural  production.  Another  likely 
benefit  of  the  incremental  phaseput  is 
depletion  of  existing  stociu  of  cyanazine 
so  there  will  be  little  unused  product  to 
recall  and  dispose  of  after  the 
cancellations  take  effect.  Furthermore, 
the  costs,  time  and  uncertainties 
associated  with  an  involuntary 
cancellation  proceeding  are  avoided. 

For  all  these  reasons,  EPA  has 
decided  that  the  implementation  of  the 
terms  and  conditions  of  the  cyanazine 
voluntary  cancellation  and  pbaseout 
will  prevent  any  unreasonable  adverse 
effects  which  might  otherwise  be  caused 
by  the  use  of  cyanazine  on  com.  cotton, 
and  sorghum. 


V.  Dedaioa  Regarding  Voluntary 
Caocellatioii  aod  Use  of  Existing  Stocks 

A.  Voluntary  Cancellation/Cancellation 
Order 

EPA  accepts  the  volimtary 
cancellation  of  all  cyanazine  products  as 
requested  by  the  cyanazine  registrants 
in  accordance  with  FIFRA  section  6(f). 
Both  of  the  cyanazine  registrants. 
DuPont  and  GrifGn.  have  requested 
voluntary  cancellations  as  terms  and 
conditions  of  their  registrations.  EPA 
has  not  received  any  applications  to 
assume  the  existing  registrations  of 
cyanazine  under  the  new  terms  and 
conditions  of  registration.  Consequently, 
EPA  accepts  the  voluntary  cancellations 
effective  December  31 ,  1999  and  orders 
the  cancellations  to  take  effect  oa 
January  1,  2000.  Those  products  for 
which  EPA  accepts  the  voluntary 
cancellation  are  listed  by  product 
registration  number  and  product  name 
in  Unit  LA.  of  this  Notice.  When  the 
voluntary  cancellations  take  effect  on 
December  31, 1999,  the  Agency  will 
issue  an  order  confirming  the 
cancellations. 

0.  Existing  Stocks 

For  any  cyanazine  formulated  end  use 
products  that  ate  released  for  shipment 
by  a  registrant  on  or  before  December 
31,  1999,  EPA  authorizes  the  continued 
sale  and  distribution  of  such  products  in 
the  chaimels  of  trade  in  accordance  with 
their  labels  through  September  30,  2002. 
EPA  authorizes  the  continued  use  of 
such  existing  stocks  in  accordance  with 
their  labels  through  December  31,  2002. 
EPA  prohibits  the  use  of  cyanazine 
products  after  December  31,  2002.  EPA 
is  not  establishing  any  existing  stocks 
provisions  for  te<jmical  cyanazine 
products  (DuPont  Registration  Number 
352-475  and  GrifBn  Registration 
Number  1812-364):  however,  any 
technical  or  formulated  end  use 
cyanazine  product  may  be  exported 
pursuant  to  FIFRA  sections  3  and  17. 

VI.  Availability  of  Public  Docket 

EPA  established  a  public  docket,  OPP- 
30000/60,  for  the  cyanazine  Special 
Review.  This  public  docket  includes 
this  Notice  and  any  other  Notices 
associated  with  the  cyanazine  Special 
Review  and  EPA's  decision  to  terminate 
the  cyanazine  Special  Review.  This 
docket  also  contains  documents  not 
considered  Confidential  Business 
Information  that  are  pertinent  to  the 
cyanazine  Special  Review  and  copies  of 
written  comments  or  other  material 
submitted  to  EPA  by  any  person  outside 
the  government  in  response  to  the 
cyanazine  Special  Review.  The  docket  is 
available  for  inspectim  from  8  a.m.  to 
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4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
docket  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  *2, 1921  Jefferson  Davis 
Highvray.  Arlington,  VA  22202. 

LiatofSiibjecU 

Environmental  protection. 
Dated:  ]uly  17, 1996. 
LyBB  R.  GoUaun, 

AitistantAiiininistnitor/ornevention, 
PtJlution  and  Toxic  Subttances. 

[FR  Doc  9e-18921  Filed  7-24-96: 6:45  ami 
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Part  V 

Environmental 
Protection  Agency 

40  CFR  Part  51 

Inspection/Maintenance  Flexibility 
Amendments  (Ozone  Transport  Region); 
Final  Rule 
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ENVIROfMBITAL  PROTECTION 
AOENCV 

40CFRPwtS1 

IFn.-6M1-3] 
HNZOaO-AGII 

kMpaclleiVlfWirtMMno*  FimbMly 
AiMmfeiMnls  (Oxen*  TrHMporl 
Ragion) 

AOCNCT:  Environmental  Protection 

AgMicy. 

ACTION:  Supplementftl  final  rule. 

WMMAHY:  Today's  action  revises  the 
motor  vehicle  Inspection/Maintenance 
(I/M)  requirements  by  adding  a  special 
low  enhanced  performance  standard  for 
qualified  areas  in  Ozone  Transport 
Regions  (OTR).  This  additional 
performance  standard  applies  to  certain 
attainment,  marginal  and  moderate 
areas  in  the  OTR.  The  purpose  of  this 
action  is  to  allow  OTR  qualifying  areas 
the  flexibility  to  implement  a  broader 
range  of  I/M  programs  than  is  currently 
permitted. 

B=FECnvc  DATE:  This  rule  will  take  effect 
on  September  23. 1996. 
AOORESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  the  Public 
Docket  No.  A-95-08.  The  docket  is 
located  at  the  Air  Docket.  Room  M-1500 
(8102).  Waterside  Mall  SW.  Washington, 
DC  20460.  The  docket  may  be  inspected 
between  8:30  a.m.  and  12  noon  and 
between  1:30  p.m.  until  5:30  pjn.  on 
weekdays.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 
Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  rulemaking 
are  available  on  the  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS) 
Technology  Transfer  Network  Bulletin 
Board  System  (TTN  BBS)  and  the  Office 
of  Mobile  Sources'  World  Wide  W* 
dte,  http;//www.epa.gov/OMSWWW/. 
ro«  FURTIER  INFOflMATION  (XJNTACT: 
Leila  Cook.  Office  of  Mobile  Sources. 
National  Vehicle  and  Fuel  Emissions 
Laboratory.  2565  Plymouth  Road.  Ann 
Arbor.  Michigan.  4810S.  Telephone 
(313)  741-7820. 
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n.  Summary  of  Ride 

Under  the  Clean  Air  Act  as  amended 
in  1990  (the  Act).  42  U.S.C7  401  et  seq.. 
the  U.S.  Environmental  Protection 
Agency  (EPA)  published  in  the  Federal 
Register  on  November  5, 1992  (40  CFR 
part  51,  subpart  S)  rules  related  to  plans 
for  Motor  Vehicle  Inspection  and 
Maintenance  (I/M)  programs  (hereafter 
referred  to  as  the  I/M  rule;  see  57  FR 
52950).  Today.  EPA  is  revising  this  rule 
to  provide  greater  flexibility  to  certain 
Ozone  Transport  Region  (OTR)  areas. 

Section  182  of  the  Act  is  prescriptive 
regarding  the  various  elements  that  are 
required  as  part  of  an  enhanced 
Inspection/Maintenance  (I/M) 
performance  standard.  It  also  provides 
states  with  flexibility  in  meeting  the 
numerical  performaiu:e  standards  for 
enhanced  or  basic  I/M  programs.  States 
in  the  Ozone  Transport  Region  (OTR) 
requested  additional  flexibility  in 
implementing  1/M  in  areas  which  are  in 
attainment,  which  are  areas  designated 
and  classified  as  marginal  ozone  areas, 
or  which  are  designated  and  classified 
as  moderate  ozone  areas  imder  200.000 
in  population.  These  three  types  of  areas 
would  be  exempt  from  all  I/M 
requirements  but  for  their  location  in 
the  OTR.  These  areas  are  included  in 
the  OTR  enhanced  I/M  requirements  to 
help  achieve  overall  attairmient  and 
maintenance  goals  for  the  region,  which 
includes  serious  and  severe  ozone 
nonattainment  areas. 

With  todays  action.  EPA  is 
establishing  an  additional  enhanced  I/M 
performance  standard  for  quaUfied  areas 
in  the  Northeast  OTR,  hereafter  referred 
to  as  the  OTR  low  enhaiiced 
performance  standard.  The  emission 
reduction  targets  for  this  program  are 
less  than  both  the  low  enhanced 
performance  standard  and  the  basic 
performance  standard.  There  are  two 
qualifications  to  be  eligible  for  the  OTR 
low  enhanced  performance  standard. 
First,  the  standard  applies  only  in 
attaiiunent  areas,  marginal  ozone 
nonattainment  areas  and  certain 
mixlerate  ozone  nonattainment  areas 
imder  200.000  in  an  OTR  Moderate 
areas  of  that  size  that  were  not 
previously  required  to,  or  had  not  in 
fact,  implemented  a  basic  I/M  program 
imder  the  pie-1990  Act  can  take 


advanuge  of  the  OTR  low  enhanced 
performance  standard.  The  savings 
clause  in  section  182(a)(2)(B)(i)  requires 
areas  that  had  or  were  required  to  have 
1/M  programs  before  1990  to  retain 
pn>grams  of  at  least  that  stringency. 
Because,  as  explained  below.  EPA 
believes  the  Act  requires  an  enhanced 
I/M  program  to  be  an  enhancement  over 
otherwise  appUcable  I/M  requirements, 
areas  subject  to  basic  I/M  or  the  savings 
clause  cannot  adopt  a  less  stringent 
program.  Any  mcxlerate  area  with 
urbanized  areas  having  a  total 
population  of  over  200.000  would  also 
be  required  to  implement  basic  I/M 
under  section  182(b)(4)  and  therefore  is 
inehgible  for  the  OTR  low  enhanced 
performance  standard.  Second,  the  OTR 
low  enhanced  program  must  be 
supplemented  by  other  measures  in 
order  to  achieve  emission  reductions 
equal  to  or  greater  than  that  which 
would  have  occurred  had  a  regular  low 
enhanced  I/M  program  been 
implemented  (as  defined  by  40  CFR 
51.351(g).  see  60  FR  48029),  This  is 
because  the  primary  goal  of  the  Act  in 
establishing  the  OTR  provisions  and 
requiring  enhanced  I/M  In  areas  with  a 
population  of  lOO.OOO  or  more  in  the 
OTR  was  to  contribute  to  regional 
attainment.  EPA  believes  that  an  area 
should  be  able  to  qualify  fdr  the 
additional  flexibility  provided  under  the 
OTR  low  enhanced  standard  only  if  it 
achieves,  in  some  other  way,  the 
additional  reductions  that  the  otherwise 
applicable  low  enhanced  I/M  program 
would  achieve.  Thus,  the  total  emission 
reductions  from  the  OTR  low  enhanced 
I/M  program  plus  the  additional 
measures  must  equal  the  tonnage 
reduction  that  a  regular  low  enhanced 
program  would  have  generated. 
However,  since  local  reductions  are  not 
the  crucial  hctor.  a  state  may  bubble 
surplus  reductions  from  other  areas  not 
required  to  implement  I/M  in  the  state. 
For  example,  a  state  could  implement  a 
sutewide  reformulated  gasoline  (RFC) 
program  plus  an  OTR  low  enhanced 
I/M  program  in  subject  areas  or 
statewide  and  potentially  achieve 
comparable  reductions  to  a  regular  low 
enhanced  program  because  of  the 
additional  reductions  RFC  would 
achieve  in  areas  not  otherwise  required 
to  have  RFC.  Equality  of  emission 
reductions  must  be  demonstrated  over  a 
time  period  which  aligns  with  the 
attainment  deadlines  of  all  OTR  areas: 
from  2000  through  2007.  Note  that  an  V 
M  program  that  meets  the  OTR  low 
enhanced  performance  standard  must  be 
implemented  even  if  other  measures 
could  achieve  comparable  emission 
reductions  because  the  Act  specifically 
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requires  an  enhanced  1/M  program  in 
metropolitan  areas  vnth  lOO.CKK) 
population  in  the  OTR  Also,  measures 
to  fill  the  gap  between  OTR  low  and 
regular  low  enhanced  I/M  may  not  be 
otherwise  required  by  the  Clean  Air  Act. 

The  OTR  low  enhainced  performance 
standard  model  program  is  composed  of 
the  following  elements:  Aimual  testing 
of  1968  and  newer  light  duty  vehicles 
and  light  duty  trucks.  OBD  checks  for 
1996  and  newer  vehicles,  remote 
sensing  of  1968-1995  vehicles,  catalyst 
checks  on  1975  and  newer  vehicles,  and 
PCV  valve  chocks  on  pre-1975  vehicles. 
These  elements  collectively  satisfy  the 
Act's  requirements  for  an  enhanced  I/M 
program  performance  standard.  As  with 
other  performance  standards,  EPA  does 
not  necessarily  recommend 
implementing  this  particular  program 
but  rather  encourages  states  to  dmign  a 
program  that  will  achieve  equal  or 
greater  nnission  reductions  than  the 
performance  standard  while  providing 
for  the  spedGc  needs  of  the  area. 

In  the  proposal,  EPA  noted  that  the 
emisaion  reduction  targets  generated  by 
this  model  program  could  not  yet  be 
precisely  modeled  but  EPA  estimated 
the  targets  to  be  less  than  those  for  the 
basic  I/M  program  standard  (which  are 
approximately  6,3%  for  HC.  10.8%  for 
CO.  and  0.7%  for  NOx).  EPA  expects  to 
issue  draft  guidance  on  remote  sensing 
credits  in  the  Stimmer  of  1996.  As  soon 
as  a  final  guidance  is  issued,  an  analysis 
of  the  emisaion  reduction  targets 
generated  by  this  model  program  will  be 
placed  in  the  docket  Even  though  the 
estimated  emission  reduction  targets  for 
the  OTR  low  enhanced  standard  are  less 
than  those  for  basic  I/M,  EPA  believes 
this  standard  meets  the  requirement  of 
the  Act  for  "enhanced"  I/M.  There  are 
two  important  facts  to  consider  in  this 
regard:  first,  neither  the  Act  nor  the 
legislative  history  specifies  that  the 
emission  reduction  targets  for  enhanced 
I/M  must  be  greater  than  basic  in  all 
cases.  EPA  believes  the  Act  provides  the 
agency  latitude  in  establishing  multiple 
perfmmance  standartls  to  meet  a  wide 
range  of  state  and  local  needs  and 
conditions.  Second,  the  areas  eligible  to 
take  advantage  of  this  performance 
standard  were  not  required  to  nor  did 
they  implement  I/M  programs  prior  to 
1990.  So,  in  all  cases,  this  standard 
establishes  a  program  target  that  is 
indeed  enhaiicad  relative  to  what  was 
present  or  required  for  the  area  before 
enactment  of  the  1990  Clean  Air  Act 
Ameiulments  or  is  otherwise  required 
after  the  1990  Clean  Air  Act 
/Amendments.  EPA  did  not  receive  any 
public  comments  disagieeing  with  this 
l^al  interpretation. 


As  is  the  case  with  all  perfonnance 
standard  model  programs,  EPA  does  not 
necessarily  reconunend  implementation 
of  the  model  program,  since  it  is 
constrained  in  composition  by  law  (e.g., 
EPA  reconunends  not  testing  cara  until 
they  reach  4  yeare  of  age  and 
recommends  biennial  testing  as  more 
cost-effective;  by  contrast,  aU  of  the 
enhanced  I/M  performance  standards 
are  required  by  the  Act  to  reflect  a 
model  program  that  includes  annual 
testing  of  Hi  vehicles).  In  that  the 
emission  reduction  targets  for  the  OTR 
low  enhanced  performance  standard  are 
t»low  the  basic  level,  the  standard 
provides  the  broadest  possible  latitude 
in  program  design.  For  example,  some 
states  in  the  OTR  have  existing 
decentralized,  safely  inspection 
programs.  Comprehensive  visual  checks 
of  emission  control  devices,  a  gas  cap 
pressure  test,  the  Act-mandated  OBD 
check,  and  the  Act-mandated  on-road 
testing  (x)uld  be  added  to  these 
programs  which  should  then  meet  the 
OTR  low  enhanced  standard,  as  long  as 
a  proper  enforcement  mechanism  was  in 
place.  Many  other  possibilities  exist  fat 
program  designs  that  could  also  meet 
this  performance  standard. 

While  the  OTR  low  enhanced 
performance  standard  is  less  demanding 
than  the  existing  performance  standard 
applii:able  to  the  affected  areas,  today's 
action  still  ensures  that  enhanced  I/M 
programs  in  these  areas  meet  all 
statutory  criteria  for  EPA  approval.  A 
state's  OTR  low  enhanced  program  is 
required,  under  section  lB2(c)(3)(C)  of 
the  Qean  Air  Act,  to  include 
computerized  analyzers  and  on-road 
testing  devices:  computerized 
equipment  and  on-road  testing  devices 
are  required  by  the  current  rule  and 
apply  to  the  CTTR  low  enhanced 
program.  A  state's  OTR  low  enhanced 
program  shall  also  include  a  regulatory 
framework  for  waivers,  if  waivers  are  to 
be  issued,  and  an  enforcement  system 
through  registration  denial,  (except  for 
any  program  in  operation  before 
November  15. 1990  whose  enforcement 
mechanism  has  been  demonstrated  to  be 
more  effective  than  registration  denial). 
Today's  amendments  leave 
requirements  in  this  regard  the  same  as 
for  other  enhanced  I/M  areas.  As 
mandated  by  the  Act.  in  an  OTR  low 
enhanced  program,  vehicle  emissiims 
shall  be  tested  annually  unless  bieimial 
testing  will  equal  or  exceed  the 
reductions  that  can  be  obtained  from 
annual  inspections.  A  program  could 
combine  biermial  inspections  on  the 
vehicles  equipped  with  on-board 
diagnostic  computere  (OBD)  with 
bieimial  evaporative  system  checks  to 


achieve  the  necessary  additimal 
reductions.  The  CTTR  low  enhanced 
performance  standard  is  t)ased  on 
centralized  inspectiotu  of  OBD- 
eqtiipped  vehicles  and  on-road  remote 
sensing  testing:  EPA  believes  that  this 
meets  the  specific  reouirement  that  the 
perfonnai>ce  standard  be  based  on 
centralized  tasting. 

Today's  action  also  estabUshes  quality 
asstuance  requirements  for  OTR  low 
enhanced  I/M  programs  that  are 
commensurate  with  the  emission 
reductions  which  the  programs  are 
Intended  to  achieve.  In  partitndar. 
current  rtiles  require  enhanced  I/M 
programs  to  be  evaluated  by  conducting 
test-only  IM240s  on  a  random 
representative  sample  of  the  fleet  (a 
minimum  of  0.1%)  to  verify  that  the 
emission  reductions  are  octnirring.  EPA 
believes  that  the  emission  reductions 
from  on  OTR  low  enhanced  program  are 
small  enough  that  this  level  of  effort  is 
not  justified.  The  routine  quaUty 
assurance  requirements  of  the  original 
1/M  rule  are  also  not  necessarily 
appropriate  in  light  of  the  low  level  of 
benefits  of  the  program. 

This  action  also  modifies  the 
geographic  exclusion  rule  for  counties 
within  Metropolitan  Statistical  Areas 
(MS/Vs)  in  the  Ozone  Transport  Region. 
The  modification  allows  states  to 
exclude  coimties  that  comprise  less  than 
1%  of  the  population  of  the  MSA  from 
program  coverage.  Inclusion  of  such  a 
small  fraction  of  the  population  is  not 
worth  the  significant  cost  of  expanding 
geographic  coverage  of  the  program  to 
include  such  a  cotmty. 

This  action  requires  that  the 
implementation  date  for  full  testing  in 
areas  opting  for  the  OTR  low 
performanc:e  standard  be  no  later  than 
the  latest  date  by  which  full  testing  can 
commence  and  still  achieve  sufficient 
reductions  for  all  OTR  areas  to  meet  the 
performance  standard  by  the  Act's 
attainment  and  reasonable  further 
progress  deadlines,  including  the  end  of 
1999  attainment  date  for  serious  ozone 
nonattainment  areas.  This  will  generally 
mean  a  start  date  no  later  than  January 
1, 1999,  for  annual  testing  programs, 
althou^  EPA  will  accept  field  testing 
commencing  as  late  as  July  1, 1999  if  the 
full  I/M  reductions  can  be  achieved  by 
the  serious  area  attainment  deadline. 
Note  that  the  performan<»  standard 
model  program  assumes  a  start  date  of 
January  1, 1999  because  EPA  beUeves 
Congress  intended  that  the  performanoe 
standard  be  based  on  at  least  one 
cmnplete  aimual  test  cycle.  With  the 
requirement  to  offset  the  emissions 
difiisience  between  OTR  low  and  regular 
low  enhanced  with  other  measures,  this 
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date  ensures  that  attaiiunent  in  the 
reraon  is  not  impaired. 

Today's  action  also  serres  to  provide 
other  flexibilities  to  non-OTR  states  in 
designing  quality  assurance  programs. 
The  intent  is  to  allow  alternative  quahty 
assurance  procedures  that  are  as 
eflective  as  or  better  than  those 
specified  in  the  original  1/M  rule. 


m.  Aathorily 

Authority  for  the  action  proposed  in 
this  notice  is  granted  to  EPA  by  section 
182  of  the  Clean  Air  Act  as  amended  (42 
U.S.C  7401,  etseq.). 

IV.  Pnblic  Partidpaliaa 

A.  bicnased  Flexibility 

All  the  commenters  agreed  with 
EPA's  effort  to  provide  states  with 
greater  flexibility  and  almost  all  felt  that 
the  new  OTR  low  enhanced 
performance  standard  was  necessary  to 
meet  the  unique  needs  of  states  within 
the  Ozone  Transport  Region. 

B.  Clarification  of  200.000  Population 
Requirement 

1.  Summary  of  Proposal 

The  proposal  allowed  attairunent 
areas,  marginal  ozone  nonattainment 
areas  and  moderate  ozone 
nonattainment  areas  with  a  1980  Census 
population  of  less  than  200,000  in  the 
uihanized  area  to  use  the  new  OTR  low 
enhanced  performance  standard. 

2.  Summary  of  Comments 

One  commenter  asked  for  clarification 
of  how  the  200,000  urbanized  area 
population  criteria  would  be  applied. 
Specifically,  the  commenter  asked 
whether  the  population  criteria  applied 
to  urbanized  areas  within  each 
Metropolitan  Statistical  Area  (MSA)  or 
urbanized  areas  within  the  entire 
attainment  or  non-attairusent  area. 

3.  Response  to  Comments 
Within  the  OTR,  enhanced  I/M 

programs  are  required  in  MSA's  with 
populations  of  lOO.OOO  or  more. 
However,  the  OTR,  like  the  rest  of  the 
country,  is  also  subject  to  the  basic  I/M 
requirements  that  an  urbanized  area 
with  a  population  of  200,000  or  more 
that  is  classified  as  moderate  ozone 
nonattaiimient  must  implement  a  basic 
I/M  program.  Thus,  moderate  ozone 
areas  in  the  OTR  with  an  MSA 
population  of  greater  than  100,000  but 
an  uihanized  area  population  of  less 
than  200,000  are  eligible  for  the  OTR 
low  enhanced  performance  standard.  In 
contrast,  moderate  ozone  areas  with 
MSA  populations  of  greater  than 
100,000  and  urbanized  area  populations 
of  greater  than  200,000  must  meat  the 


basic  perfoimanoe  standard.  If  a  state 
within  the  OTR  falls  into  this  later 
category  which  has  to  implement  a  basic 
I/M  program  in  the  urbanized  area  (with 
a  population  of  200,000  or  more)  it  can 
still  implement  an  OTR  low  enhanced 
program  in  any  portion  of  the  MSA 
which  falls  into  an  urbanized  area  with 
a  population  of  less  than  200,000. 

C.  Duplicate  Requirements 

1.  Summary  of  Proposal 

The  proposal  did  not  exempt  states 
that  implement  an  OTR  low  enhanced 
performance  program  from  most  of  the 
general  requirements  for  enhanced  I/M 
programs  in  the  original  I/M  rule. 

2.  Summary  of  Comments 

Two  commenters  addressed  this 
issue.  The  first  felt  that  the  inclusion  of 
on-road  testing  and  OBD  testing  in  the 
OTR  low  enhanced  performance 
standard  is  duplicative  of  the  on-road 
and  OBD  testing  requirements  in  the 
original  rule,  40  CFR  51.351  (b)  and  (c). 
The  second  commenter  fell  that  several 
sections  of  the  I/M  rule  dealing  with 
data  collection  and  data  analysis  and 
reporting,  40  CFR  51.365  and  51.366. 
should  not  be  applicable  to  OTR  low 
enhanced  programs. 


3.  Response  to  Comments 

The  Qean  Air  Act  requires  OBD  as 
part  bf  any  basic  or  enhanced 
performance  standard.  Additionally, 
RSD  is  required  as  part  of  any  enhanced 
I/M  performance  standard.  Section 
51.351(b)  requires  that  on-road  testing  of 
either  0.5%  of  the  subject  vehicle 
population  or  20.000  vehicles 
(whichever  is  less)  be  included  in  any 
enhanced  UM  performance  standard. 
The  OBD  requirements  were  reserved  by 
EPA  in  the  original  I/M  rule  and  are 
expected  to  be  published  in  1996.  EPA 
cautions  commenters  to  remember  that 
performance  standards  merely  establish 
the  minimum  target  a  certain  program 
must  meet  They  do  not  conclusively 
establish  the  elements  of  the  program. 
Thus,  the  §  51.351(h)(6)  establishment 
of  RSD  and  OBD  as  the  exhaust 
emission  test  types  under  the  OTR  low 
enhanced  performance  standard  is  not  a 
dupUcation  of  §S  51.351  (b)  and  (c) 
because  these  are  separate  standards 
which  OTR  low  areas  do  not  otherwise 
have  to  meet. 

EPA  agrees  with  the  comment  that 
certain  portions  of  sections  51.365  and 
51.366  regarding  dau  collection, 
analysis  and  reporting  are  inappUcable 
to  OTR  low  enhanced  performance 
states.  Certain  "high"  enhanced 
program  elements,  such  as  evaporative 
system  checks,  will  not  apply  in  an  OTR 


low  enhanced  program.  However,  the 
Clean  Air  Act  and  the  I/M  rule  require 
each  stale  to  report  emissions 
reductions  achieved,  based  on  data 
collected  during  the  inspection  and 
repair  of  vehicles.  Furthermore, 
depeiiding  on  the  program  design  which 
these  areas  elect  to  implement,  varying 
types  of  data  and  repotting  might  or 
might  not  apply.  Obviously  a  state 
cannot  collect,  analyze  and  report  data 
which  its  program  does  not  generate. 
Therefore,  while  the  daU  collection  and 
reporting  requirements  of  sections 
51.365  and  51.366  must  still  apply  to 
OTR  low  enhanced  areas,  stales  need 
only  submit  program-appUcahle  data 
and  reports. 

D.  Emission  Reduction  Credits 


1.  Summary  of  Proposal 
The  preamble  for  the  proposal 

acknowledged  that  EPA  had  not 
fitullzed  emission  reduction  credits  for 
the  OTR  low  enhanced  performance 
standard  because  EPA  is  still  in  the 
process  of  finalizing  the  credits  for  RSD. 
However,  the  preamble  did  note  that 
EPA  expected  these  benefits  to  be  less 
than  those  achieved  by  the  basic 
performance  standard. 

2.  Summary  of  Comments 

Several  commenters  noted  that  it  is 
difficult  (or  a  state  to  finalize  an  OTR 
low  enhanced  program  until  EPA  issues 
emission  reduction  credits  for  the 
program. 

3.  Response  to  Comments 

EPA  is  preparing  to  issue  a  draft 
guidance  on  RSD  credits  in  the  Summer 
of  1996.  After  the  draft  guidance  is 
issued,  EPA  will  take  pubUc  comments 
before  issuing  final  guidance.  While 
EPA  cannot  ^ve  a  specific  date  by 
which  final  giiidance  will  be  issued. 
stakeholdera  can  be  assured  that  EPA 
realizes  the  importance  of  issuing  RSD 
credits  and  is  working  to  issue  them  as 
soon  as  possible. 

E.  Comparability  of  Basic  Programs 

1.  In  the  proposal.  EPA  stated  that  the 
emission  reductions  fitim  the  new  OTR 
low  enhanced  performance  standard 
will  actually  be  less  than  the  emission 
reductions  obtained  fit)m  a  basic  I/M 
program.  EPA  noted  that  the  Act  in  no 
way  prohibits  the  creation  of  multiple- 
enhanced  performance  standards  to 
meet  a  wide  variety  of  state  and  local 
needs  and  conditions.  In  fact,  the  Clean 
Air  Act  does  not  require  emission 
reductions  targets  for  enhanced  1/M 
programs  to  be  greater  than  those  for 
basic  programs.  Furthermore,  all  the 
areas  eUgible  to  use  the  OTR  low 
enhanced  perfoq^oe  standard  woa 
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not  required  and  did  not  implement  1/ 
M  programs  before  1990.  Thus,  the  OTR 
low  enhanced  performance  standard  is 
an  enhancement  for  these  areas 
compared  to  what  was  required  and 
present  before  the  1990  amendments  to 
the  Act 

2.  Summary  of  Comments 

One  commenter  believes  that  any 
existing  Iwsic  program  in  an  attainment 
or  marginal  non-attainment  area  should 
meet  the  OTR  low  enhanced 
performance  standard.  This  commenter 
did  not  beUeve  that  existing  programs 
should  have  to  be  supplemented  to  meet 
the  new  performance  standard. 

3.  Response  to  Comments 

From  an  emission  reduction  point  of 
view,  any  existing  basic  program  that 
meets  the  basic  performance  standard 
will  also  meet  the  emission  reduction 
targets  established  by  the  OTR  low 
enhanced  performance  standard.  The 
only  changes  existing  programs  will 
have  to  make  is  to  include  any  element 
which  is  required  for  an  enhanced 
program  which  it  currently  does  not 
Include:  for  instance,  OBD  checks  and 
0.5%  on-road  testing. 

F.  Effectiveness  of  RSD 

1.  Stunmary  of  Rule 

The  performance  standard  created  by 
today's  action  requires  RSD  testing  of 
1968  to  1995  vehicles  begituiing  in 
1999. 

2.  Summary  of  Cominents 

One  commenter  was  very  concerned 
that  RSD  testing  will  actually  increase 
consumer  inconvenience  if  RSD  has  a 
high  false  failure  rate.  If  this  is  the  case 
and  the  state  requires  retests  for  vehicles 
that  fail  the  RSD  last,  many  consimiers 
may  be  needlessly  required  to  go  to  a 
test  station  to  get  another  emission  test. 

3.  Response  to  Comments 

The  goal  of  this  action  Is  to  increase 
flexibiUty  to  the  states  so  that  they  can 
design  an  I/M  program  which  they  feel 
is  most  effective  for  their  area  and 
convenient  for  their  citizens.  This 
performance  standard  merely 
estabUshes  the  target  level  of  emission 
reductions  that  an  OTR  low  enhanced 
program  must  achieve  and  in  no  way 
mandates  the  type  of  test  a  slate  must 
Implement  Thus,  stales  concerned 
about  false  failures  need  not  rely  heavily 
on  RSD  testing.  States  may  implement 
any  type  of  test  they  choose  so  long  as 
it  meets  the  emission  reduction  target  of 
the  OTR  low  enhanced  perfomuuice 
standard.  The  requirement  to  perform 
on-road  testing  on  at  least  0.5%  of  the 


fleet  remains,  although  RSD  is  not 
required  for  this  purpose. 

G.  Retests  for  RSD  Failures 

1.  Summary  of  Proposal 
The  OTR  low  enhanced  performance 

standard  requires  RSD  testing  of  1968- 
1995  vehicles  with  a  carbon  monoxide 
standard  of  7.5%.  A  vehicle  must  have 
two  separate  readings  above  7.5%  to 
establish  a  failure  thereby  requiring  a 
retest. 

2.  Summary  of  Comments 

One  commenter  noted  their  opinion 
that  RSD  is  useful  at  targeting  vehicles 
with  excess  emissions  but  that  RSD 
cannot  substitute  for  a  traditional  tail- 
pipe exhaust  test  Therefore,  the 
commenter  believed  that  RSD  must  be 
used  In  conjunction  with  a  traditional 
exhaust  emissions  re-test 

3.  Response  to  Comments 

EPA  agrees  with  this  comment  but 
again  points  out  that  this  rule  only 
establishes  a  performance  standard  and 
is  not  guidance  or  a  mandate  for  RSD 
usage.  EPA  beUeves  that  it  would  be 
unvnse  for  states  to  require  emission 
related  repairs  based  solely  on  an  RSD 
reading.  Indeed,  EPA  beUeves  that  states 
are  aware  of  this  and  will  perform 
confirmatory  emission  re-tests  using 
proven  methods  on  vehicles  that  fall 
RSD  in  order  to  avoid  useless  repaus. 

H.  OBD  tests 

1.  Summary  of  Rule 

Among  other  requirements,  the  OTR 
low  enhanced  performance  standard 
requires  a  start  date  of  January  1, 1999 
and  OBD  tests  on  all  1996  and  newer 
vehicles. 

2.  Summary  of  Comments 

One  slate  commented  that  it  was 
reluctant  to  require  repairs  based  solely 
on  OBD  test  failure  in  1999  because  of 
the  relative  newness  of  OBD  technology. 
The  state  commented  that  it  preferred  to 
wait  and  not  require  repairs  based  on 
OBD  test  failure  until  there  is  more  data 
available  on  OBD's  effectiveness  at 
correctly  identifying  emission 
component  failures. 

3.  Response  to  Comments 

EPA  proposed  an  OBD  rule  in  the 
Federal  R^ter  on  August  18, 1995  (60 
FR  43092).  Currently.  EPA  is  finaUzing 
the  OBD  rule  which  is  expected  to  be 
published  in  the  Summer  of  1996.  In  the 
OBD  rule.  EPA  will  address  the 
concerns  of  this  and  several  other 
comments  about  the  novelty  of  OBD  and 
the  need  for  a  phase-in  period  prior  to 
requiring  repalra. 


/.  Other  Comments 

EPA  received  several  other  comments 
which  dealt  with  I/M  Issues  that  were 
not  specific  to  this  rulemaking.  EPA 
responded  to  these  unrelated  comments 
in  a  response  document  which  it  placed 
in  the  docket. 

V.  Ecoaamic  Costs  and  Benefils 

Today's  revisions  provide  stales 
additional  flexlbihty  that  lessens  rather 
than  increases  the  potential  burden  on 
stales.  Furthermore,  states  are  under  no 
obUgation,  legal  or  otherwise,  to  modify 
existing  plans  meeting  the  previously 
appUc^le  requirements  as  a  result  of 
today's  action. 

VL  Administrative  Requiranwnts 

A.  Administrative  Designation 

It  has  been  determined  that  this 
amendment  to  the  I/M  rule  is  not  a 
significant  regulatory  action  under  the 
terms  of  Executive  Order  12866  and  has 
been  waived  from  OMB  review.  Any 
impacts  associated  with  these  revisions 
do  not  constitute  additional  burdens 
when  compared  to  the  existing  I/M 
requirements  published  in  the  Federal 
Register  on  November  5, 1992  (57  FR 
52950)  as  amended.  Nor  do  today's 
amendments  creete  an  annual  effect  on 
the  economy  of  S100  million  or  more  or 
otherwise  adversely  affect  the  economy 
or  the  environment.  It  Is  not 
inconsistent  with,  nor  does  it  interfare 
with,  actions  by  other  agencies.  It  does 
not  alter  budgetary  Impacts  of 
entitlements  or  other  programs,  and  it 
does  not  raise  any  new  or  unusual  legal 
or  poUcy  issues. 

B.  Reporting  and  Recordkeeping 
Requirement 

There  are  no  information 
requirements  in  this  supplemental  final 
rule  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

C.  Regulatory  Flexibility  Act 

Purauant  to  section  605(b)  of  the 
R^ulatory  FlexibiUty  Act  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
is  not  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  A  small 
entity  noay  include  a  small  govenunenl 
entity  or  jurisdiction.  A  smalt 
govenunenl  jurisdiction  is  defined  as 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  This  ceitlfication  is 
based  on  the  fact  that  the  I/M  areas 
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impacted  by  this  rulemaldng  do  not 
meet  the  definitioii  of  a  miall 
government  jurisdiction,  that  is. 
"govemmeiits  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
leas  than  50,000."  Furthermore,  the 
impact  created  by  this  action  does  not 
increase  the  pre-existing  burden  whidi 
this  proposal  seeks  to  amend. 

D.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  199S 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
where  the  estimated  costs  to  State,  local, 
or  tribal  governments,  or  to  the  private 
sector,  will  be  $100  million  or  more. 
Under  Section  205,  EPA  must  select  the 
moat  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectiTe  of  the  rule  and  is 
consistent  with  stattitory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  impacted  by  the  rule. 

To  the  extent  that  the  rules  in  this 
action  wrould  impose  any  mandate  at  all 
aa  defined  in  Secdon  101  of  the 
Unfunded  Mandates  Act  upon  the  state, 
local,  or  tribal  governments,  or  the 
private  sector,  as  explained  above,  this 
nile  is  not  estimated  to  impose  costs  in 
excess  of  $100  million.  Therefore,  EPA 
has  not  prepared  a  statement  with 
respect  to  budgetary  impacts.  As  noted 
above,  this  rule  ofiersopportimities  to 
states  that  would  enable  them  to  lower 
econcmic  burdens  from  those  resulting 
from  the  currently  existing  I/M  rule. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Kagister.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  ammided. 

Uat  of  Sabfada  in  40  CFK  Pan  SI 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carfaoo  monoxide, 
Tkansportatian. 


Dated:  July  16, 1900. 
FradHaaaan, 
Acting  Admiidstnior. 

For  the  reasons  set  out  in  the 
preamble,  part  51  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

PART  51— {AMENDED] 

1.  The  authority  citation  for  part  51 
nnntiniMW  to  read  as  follows: 


r-  42  U  AC  740l-7871q. 

2.  Section  51.350  is  amended  by 
revising  paragraph  (b)(1)  and  by  adding 
paragraph  (b)(5)  to  read  as  follows: 

I51J60    AfplleabHtty. 

•        *        •        «       .  * 

(b)  *  *  *  (1)  In  an  ozone  transport 
region,  the  program  shall  cover  all 
counties  within  subject  MSAs  or  subject 
p<Htions  of  MSAs.  as  defined  by  OMB 
in  1990.  except  largely  rural  counties 
having  a  population  dmsity  of  less  than 
200  persons  per  square  mile  baaed  on 
the  1990  Ceiuus  and  counties  with  less 
than  1%  of  the  population  in  the  MSA 
may  be  excluded  provided  that  at  least 
50%  of  the  MSA  population  is  included 
in  the  program,  litis  provision  does  not 
preclude  the  voluntary  inclusion  of 
portions  of  an  excluded  county.  Non- 
urbanized  islands  not  connected  to  the 
mainland  by  rt>ads.  bridges,  or  timnels 
may  be  excluded  without  regard  to 
population. 

(5)  Notwithstanding  the  limitation  in 
para^aph  (b)(3)  of  this  section,  in  an 
ozone  transport  region,  states  which  opt 
for  a  program  whidi  meeta  the 
performance  standard  described  in 
S  51.351(h)  and  claim  in  their  SIP  less 
emission  tisduction  credit  than  the  basic 
performance  standard  for  one  or  more 
pollutants,  may  apply  a  geographic 
bubble  covering  areas  in  the  state  not 
otherwise  subject  to  sn  1/M  requirement 
to  achieve  emission  reductions  from 
other  measures  equal  to  or  greater  than 
what  would  have  been  achieved  if  the 
low  enhanced  performance  standard 
were  met  in  the  subject  I/M  areaa. 
Emissions  reductions  from  non-I/M 
measures  shall  not  be  counted  towards 
the  OTR  low  enhanced  performance 
standard. 


3.  Section  51.351  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

IS1J81 


(h)  Ozone  Transport  Region  Low- 
Enhanced  Performance  Standard.  An 
attaiimient  area,  marginal  ozone  area,  or 


moderate  ozone  area  with  a  1980  Census 
population  of  less  than  200.000  in  the 
urhanizad  area,  in  an  ozone  transport 
region,  that  is  required  to  implement 
enhanced  I/M  undei  section 
184(b)(1)(A)  of  the  Clean  Air  Act.  but 
was  not  pieviously  required  to  or  did 
not  in  foct  implement  basic  1/M  under 
the  Clean  Air  Act  as  enacted  prior  to 
1990  and  is  not  subject  to  the 
requirementa  for  basic  I/M  programs  in 
this  subpart,  may  select  the  performance 
standard  describisd  below  in  lieu  of  the 
standard  described  in  paragraph  (i)  or 
(g)  of  this  section  as  long  as  tlM 
diSerence  in  emission  reductions 
between  the  pro-am  described  in 
paragraph  (g)  and  this  paragraph  are 
made  up  with  other  measures,  as 
provided  in  $  51.350(b)(5).  OBsetting 
measures  shall  not  include  those 
otherwise  required  by  the  Clean  Air  Act 
in  the  areas  from  which  credit  is 
bubbled.  The  program  elamente  for  this 
altertute  OTR  enhanced  I/M 
performance  standard  are: 

(1)  NetwoHc  type.  Centralized  testing. 

(2)  Start  date.  January  1, 1999. 

(3)  Test  frequency.  Annual  testing. 

(4)  Model  year  coverage.  Testing  of 
1968  and  newer  vehicles. 

(5)  Vehicle  type  coverage.  Light  duty 
vehicles,  and  Ught  duty  trucks,  rated  up 
to  8,500  pounds  GVWR. 

(6)  Exhaust  emission  test  type. 
Remote  sensing  measurementa  on  1968- 
1995  vehicles;  on-board  diagnostic 
system  checks  on  1996  and  newer 
vehicles. 

(7)  Emission  standards.  For  remote 
sensing  measurementa,  a  carbon 
monoxide  standard  of  7.5%  (with  at 
least  two  separate  readings  above  this 
level  to  establish  a  foilure). 

(8)  Emission  control  device 
inspections.  Visual  inspection  of  the 
cataljrtic  converter  on  1975  and  newer 
vehicles  and  visual  inspection  of  the 
positive  crankcase  ventilation  valve  on 
1968-1974  vehicles. 

(9)  Waiver  rale.  A  3%  waiver  rate,  as 
a  percentage  of  failed  vehicles. 

(10)  Compliance  rale.  A  96% 
compliance  rate. 

(11)  Evaluation  dales.  Enhanced  I/M 
program  areas  subject  to  the  provisions 
of  this  paragraph  shall  be  shown  to 
obtain  the  same  or  lower  VOC  and  NOx 
emission  levels  as  the  model  program 
described  in  this  paragraph  by  January 
1. 2000. 2003.  2006,  and  2007.  Equality 
of  substituted  emission  reductions  to 
the  benefita  of  the  low  enhanced 
performance  standard  must  be 
demonstrated  for  the  same  evaluation 
dates. 

4.  Section  51.353  is  amended  by 
adding  paragraph  (c)(5)  to  read  as 
follows: 


Federal  Eagister  /  Vol.  61.  No.  144  /  Thursday.  July  25.  1996  /  Rules  and  Regulations        39037 


{51.353    Nelworti  type  and  program 


(0-  *  * 

(5)  Areas  that  qualify  for  and  choose 
to  implement  an  OTR  low  enhanced     1/ 
M  program,  as  established  in 
$  51.351(h),  and  that  claim  in  their  SIP 
less  emission  reduction  credit  than  the 
basic  performance  standard  for  one  or 
more  poUutanta,  are  exempt  from  the 
requirementa  of  paragraphs  (c)(1) 
through  (c)(4)  of  this  section.  The 
reports  required  under  §  51.366  of  this 
part  shall  be  sufficient  in  these  areas  to 
satisfy  the  requirementa  of  Clean  Air 
Act  for  program  reporting. 


5.  Section  51.364  is  amended  by 
adding  paragraphs  (e)  and  (f)  to  naid  as 
follows: 

IS1J64 


(e)  Alternative  qualify  assurance 
procedures  or  frequencies  that  achieve 
equivalmt  or  better  resulte  may  be 
approved  by  the  Administrator. 
Statistical  process  control  shall  be  used 
whenever  possible  to  demonstrate  the 
efficacy  of  alternatives. 

(i)  Areas  that  qualify  for  and  choose 
to  implement  an  OTR  low  enhanced  1/ 
M  program,  as  estahlished  in 
$  51.3Sl(h),  and  that  claim  in  their  SIP 
less  emission  reduction  credit  than  the 
basic  performance  standard  for  one  or 


more  poUutanta,  are  not  required  to 
meet  the  oversight  specifications  of  this 
section. 

6.  Section  51.373  is  amended  by ' 
adding  paragraph  (f)  to  read  as  foUows: 

fsijra 


(f)  Areas  that  diooae  to  implement  an 
enhanced  I/M  program  only  meeting  the 
requirementa  of  $  51.351(h)  shall  fully 
implement  the  program  no  tatar  than 
July  1. 1999.  The  availabilify  and  use  of 
this  lata  start  date  does  not  relieve  the 
area  of  the  obligation  to  meet  the 
requirementa  of  §  51.351(h)(ll)  by  the 
end  of  1999. 
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machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
dociuneDts  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emeigency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  maylw  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  PATES,  JULY 

33825-34366 -...  1 

34367-34712 2 

34713-35082™ _.: 3 

35083-3S588 „ 5 
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35915-36276 9 

36277-36492 -.10 

36493-36608 1 1 

12 

15 

36989-37198 16 

37199-37350 17 

37351-37656 18 

37657-37806 19 

37807-38048 .22 

38057-38352 .23 

38353-38562 .24 

38563-39038 .25 


CFR  PARTS  AFFECTED  DURMG  JULY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 

[tublishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
ists  parts  and  sections  a^cted  by  documents  published  since 
the  revision  date  of  each  title. 
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..3S0S3 
-.35587 


Esaeu«MOi«an: 

13010 

...37347 

13011 „ 

...37657 

13012 

..38061 

Memorandum: 

July  8,  1996 

38663 

^Mia»' 

July  22,  1996 

No.  96-34  of  June  26, 
1996 

..38561 
...36493 

No.  96-36  o(  June  26, 
1996 

...36495 

No.  96-36  o<  June  28, 
1996 

..35075 

No.  96-37  of  June  29. 
1996 

...36989 

No.  96-38  01  June  29, 
1996 - 

...36991 

No.  96-39  of  June  6, 
1996 

..38053 

No.  96-40  of  June  8, 
1996 

38055 

4  CFR 

28 

..36809 

29 

36809 

SCFR 

530 

..J4713 

531. 

.-34713 

532 

36609 

534.     

.-34713 

550 _ 

...34713 

575 _ 

...34713 

581 _„ 

...34713 

582 
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...34713 

734 

...35068 

890 

...37807 

1001 

.36893 
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...J6810 

2634 
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-3S91S 

Oh.  XXIII 

35066 

Ch.  XXXV 

.36893 

Oh.  U<V 

...36246 
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890 

,..J5873 

7  CFR 

2 

...37544 

16 

...37199 

29 37316, 37361 

52 .37663 

58...- ; — 

...3558S 

210..-. 

J7670 

22S 

...—.- 37670 

301 

-..36102,35107,36811, 

36812,38353 

400.- 

34387. 38067 

718 

- -..-37544 

719.-.. 

37544 

720-... 

37544 

723..-. 

37672 

729 

36997 

790 

37544 

791 .._. 

S7544 

793 

375*4 

796 

37544 

868-... 

34714 

905 

38354 

906 

-     37810 

916 

37812 

917...-., 

37812 

946 

36109 

948 

36813 

958. 

-3SS92 

989 

36814 

997.... 

35594 

998 

JSS94 

1106- 

VWW\ 

1230.. 

— 3SS97 

1240 

.    38355 

1400- 

37544 

1401- 

37544 

1402- 

37544 

1405- 

„..._37544 

1412 

37544 

1413- 

37544 

1421- 

37544 

1425- 

-37544 

1427.. 

37544 

1430.. 

- 37544 

1434- 

_...- 37544 

1436- 

37544 

1446- 

.37544 

1464- 

37672 

1468- 

— 37544 

1470- 

, 37544 

1477- 

J7544 

1478- 

37544 

1479- 

37544 

1479- 

- .37544 

1497- 

37544 

1498- 

- 37544 

1493- 

33825 

1924                

.35916 

1941 

.....35916 

1943 : 
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1945 
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1951 
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1956 _ 

35916 

1962 

....35916 

1965          
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1980 

35916 

1 
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Fadaral  E«gfater  /  Vol.  61.  No.  144  /  Thursday,  July  25,  1996  /  Reader  Aids 


20 J8107 

210 J6152 

220 J6152 

22S 36152 

226 J5152 

300 34379 

301 J801 7 

318 .38108 

Oup  «—_.., 3o6o7 

966 36827 

1006 J7B28 

1007 J7828 

101 1 .37828 

1046 J7828 

1240. .34386,  38407 

1280 36882 

1962 J7406 

scni 

103 : 36687 

212 : .36610 

214 ^6034 

Zi  /— 1^^ 36BBB 

284 37873 

301 361 1  i 


207_ 


208- 


.J6884 


9cni 

92 

112 

113 

201 

304 


308. 


J6816 

.._ .33840 

.33840 

~J6277,  36279 
««-»•— ».—.oBBu6 


310_ 

318— 

320- 


••30800 


327 

381 

418 

417 


-37675 


.37875.  38806 


3 

11™ 
92— 
93.._ 
94.-. 
95— 
96— 
98— 
XI- 
304- 


-J8806 


34386,34368 

-.34747 
—.36620 


-.38620 


J6687.  36620 


'..36620 


.J8660 


308- 


.jeeso 


318- 
319- 
320- 


381 

381 

10CFR 


51..- 
53— 
110- 
206- 


-.35000 

.J6157 
■•36990 


-.  JS1S7,  38000 
J4747 


37361 

— . — 36935 


■  ■35600 


420- 


-3611 


430- 
450- 
463- 


-.36800 


-38974 


784— 
1003- 


1010- 
1021- 


~J68S0 
-.36114 
-.38811 
-36112 
—.36086 


-.36222 


34 

1021 

12CFR 

311 — 

324 

367 


S7019 


1750- 


32- 

206- 


207„ 
218.- 
220„ 


221- 
250- 


-_38366 
...J3842 
..-35115 
—36607 

_.J7227 
—37229 
-.J3874 
-..34749 
-.J3874 


327- 


502- 


516- 
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-J3874 
....34749 
..J4751 
.-J8114 


663- 


566— 


-.-38114 
.—38114 
-.-38114 
....38114 


38114 

—..37230 

J8117 

..-.J8663 


.34608 

J7814 

-34716 


574- 
614- 
704- 
746- 

14  cm 

1 

CKIH-.. 

2S. 

29 33063, 36966 

30 .33874,  34368,  34718. 

36122,  35126, 35127.  36836. 
35898.  36040,  36842.  36844. 
35646.  36820. 36822.  36817. 
37199.  37202. 37675. 37814 

61 34508 

71 -33843  33844.  33846, 

34720,  34721,  34722,  34723, 
36307,  36283,  36284,  36285, 
36286,  36820, 37001 ,  371 1 3, 
37204, 37206,  37362, 37677 

73 -36623 

91.- - 34508,  36286 

96 37206 

97 .36623,  35624,  35626, 

37352.  37354.  37356, 37677 

119 -35628 

121 .34508,  34927,  36628, 

37222 

125-.- ....34508 

136 34508, 34927,  36626 

141 , 34508 

142 34508 

21 1 34724 

213 34724 

1260 38058 


37844,  38374, 
38562 
35691.36683, 
36308,36310, 
36669,  37019, 
38407 
343S3.  34364. 
34387.34398, 
36311,36312, 
36315,  38316, 
37113,37230, 
,  37407,  37406 
...38119 


25 .36066. 

39 34767, 

36695.36307, 
36664,36667. 

71 34391, 

34395.34396, 
34789,36991. 
36313,  36314, 
36317,  36520, 
37231, 

91 - 


121 37144, 

125 

127 


38119,38662 

37144 

38119 


129- 
136- 
440- 


137144,38119 
38982 


18  cm 

902 34570,  34830,  34966. 

36145, 35648,  38358 
923 


30.- 
303.. 


922.. 


..36318 
.-37845 


-33876 


18CFR 


303- 


-36992 


17  cm 

240 


—37367 


15 37400 

16 37406 

17 37409 

1 8 37409 

19 37400 

240 36621, 37701 

249 37701 

18  cm 

154 38565 

346 38567 


-38663 


36 

18  cm 

10.- 
12- 


-33845 
.33845 


102 33845,  37817 

134 33846,  37678 

201 -37818 

207 37818 


134 

20  cm 

404 


..-38119 


38361.38363 


21  cm 

14 

.36624 

175 

37208 

176-     . 

37208 

177 

...34370,  37210 

178 

184-.    . 

33846 

36287 

201 

210.     -. 

38046 

211 

-37679 

331 

452 

38046 

34726 

500-    . 

37680 

505 

37680 

507 

508 



37680 

37680 

510 

520 

— 

522  — 
529 

.34727.  35129.  36290. 
37682 

_...      34727 

568 

570 

-34727. 36649,  36291 
XTtan 

801.— 

37682 

803 

38346 

804 

38348 

807 

38346 

Pnpom* 
106— 

lIMn: 

- 36154 

107 . 361M 

331 ZH 38047 

803 38348 

804 38348 

acm 

41 — .—— .       —   366md  ' 

126 38025 

514 37002 

608 36820 

23  cm 

630 36629 

24CFR 

0 

60 

200 38280 

201 38260 

202..- 38260,  36452 

203 36024,  36260,  36452. 

37798 

206 35014, 36280 

221 36260,  36462. 37798 

233..- - -..38280 

234 36260, 36462 

280 36280 

291 38280 

570 36466 

901 36633 

941 . 36968, 38014 

28  cm 

10. ^-34371 

21 1 36634 

212 -.-36634 

700... 


11 

12 

21 

45 

152. 

169— 
171  — 
256 


.36871 


..-36158 
-36183 
-33878 


290 

26  cm 

301 


34400 

S7417 

.-361S7 


-37022 


1_ 

31 

27  cm 

18 

30- 
53- 
55— 
275- 


37683 

35696,36320 

36320 


—37002 
— 370tt 
—37006 


53 

28CFR 

2 

42— 
82— 
552- 


37006 

37022 


-.34729 


571  — 


.38042 


16- 
17- 
31- 


..38042 


.37425 


.34770 
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38 

.37964.  37978 

58 

-37426 

29CFR 

102 

1962- 

.38368 

-36824 

2509 

-33847 

2S20— .. 
2560 

.-.--.. 

..33847 

33847 

Ch.XXVI 
Ch.XL- 
4044 

.34002, 

.34002,  38626, 

37316,  37795 

36626,  37316, 

37795 

36968 

PrapoMd 

101 

milM: 

-35172 

102 

-35172 

1910 

..37849 

1926. 

..37849 

4001 

...38406 

4043 

...38409 

4065 

...38409 

Ch.  XIV.. 

-34405 

30CFR 
56 

-36790 

57 

-.36790 

256 

-34730 

901 :■.. 

913 





...37382 
...37383 

925 

-.38374 

931 

...38376 

936 

38381 

948 

38382 

206 

943 

IWn: 



-37865 
-.38420 

946 

-.38420 

948 
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..37023 


321 

356 _ 



37196 

37007 
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575 

— 37365 

36627 

PrapoMl 

356.      . 

Mm 

38127 

32CFR 

68 
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706 

PrapoMd 
651 

..35958,36291,36497 
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37865 

33CFR 

100 

110 

36292 

36786 

116 

36786 

117 

120 

„36786,  37211 
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127 

36629 

128 

37648 

157 

158 

464 

165 

179 

36629 

35064 

.35130,35132,37211, 

37684 

36629 

181    ..„ 

__  36786 

183 

334 

36629 

34732 

117 

35702 

154 

34775 
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34775 

166 —.37714 

167 35703 
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646 38534 
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37184 

206 

231 ... 

- -37184 

37184 

235 
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.._ .27184 
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.27184 

376 

378 

27184 

.27184 
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.- .27164 
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385 
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27184 
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27184 
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660 — 
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661 - 
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61 

27184 
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36497 

123 -. 

-36497 
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1 „ 

35133 

13 

35133 
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223 

35660 
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1191 

„ 36688 

..36688,  37964 

37  cm 

36825 
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1 

37213 

..33850,  38570 

21 

36629 
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1 „ 

33878 

17 

37024 

38  cm 

5 

7 

36498 

36498 

10 ■- 

36498 

20 

3001 
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37316 
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9 

..33851,34202 

51 
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37216,  37387,  37390,  37393, 
37833,  38086,  38388,  38391, 
38571,  38574,  38577,  38582, 
38S90,  38591,  38594,  38597 

55 34202 

63 34140,  36295 


70 34733 

71 34202 

79 36806 

80 35310,  35673, 38660 

81- .•-.... 37833 

180 ..- 34738,  34741 ,  36298, 

36299,  37218,  37395 

257.— - 34253 

261 . 34252,  37397 

271 34252,  38392 

300 36137, 35962 
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799 - 37685 
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196 J8403 

199 J7222 

209 J8644 

219 J7222 

225 J7842 

233 J3871 

235 J3871 

236 ^3671 
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571 33691. 36616,  366SS 
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571 J6334,  36696. 38135. 

50  era 
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REMMDERS 

The  Hams  in  this  list  were 
edMocially  conviled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  liam 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmospheric  Administration 

Tuna,  Atlantic  tiluefin  fisheries: 

published  7-25-96 
ENERGY  DEPARTMENT 
Enargy  Effidancy  and 
nenawable  Energy  Office 
Energy  conservation: 
Federal  energy  management 
and  planning  programs- 
Life  cyde  cost  analyses: 
methodology  and 
procedures:  published 
6-25-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Clean  Air  Act 
State  operating  pemits 
prograitis- 

Texas;  put)lished  6-25-96 
Superfund  program: 
Toxic  chemical  release 
reporting:  community-nght- 
to-krxXK- 

Hydrochloric  add;  status 
rrxxification  on  list  of 
toxic  ctiemicals  subject 
to  reporting 

requiremems:  published 
7-25-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Interactive  video  aivl  data 
service  licensees- 
Mobile  service  provided 
on  ancillary  basis; 
published  6-25-96 
Television  broadcasting: 
Cable  television  systems- 
Equipment  costs  on 
franchise,  system, 
regional,  or  company 
level:  aggregation: 
published  6-25-96 
GOVERNMENT  ETHICS 
OFFICE 

Public  financial  disclosure, 
conflicts  of  interest  and 
cettilicates  of  dKwstitura  for 
executive  branch  olficiais: 
published  6-25-96 
Public  financial  disclosure, 
conflicts  of  interest,  and 
certificates  of  dwesture  for 
executive  branch  officials 


Correction:  published  7-8.96 
TRANSPORTATION 
DEPARTMENT 


AdmlnMrsdon 

Airworthiness  directives: 

Fairchild;  published  7-15-96 
Ainirorthiness  standards: 
Normal,  utility,  acrobatic, 
and  commuter  category 
airplanes- 

Powetplanl  mstnments; 
fuel  pressure  indication: 
published  3-27-86 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  safety  enforcement 
procedures: 
Hazardous  materials 
regulatians,  violations 
thereof:  penalty 
guidelines:  published  7- 
25-96 
VETERANS  AFFAIRS 
DEPARTMENT 

Career  employment;  part-time: 
published  7-25-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Matlceting    . 
Service 

Onions  (sweet)  grown  in 
Washington  and  Oregon; 
comments  due  tiy  7-30-96: 
published  7-15-96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HeaWi 
InapecUon  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

African  swine  fever;  disease 
status  change- 
Spain;  comments  due  t>y 
7-29-96;  published  5-29- 
96 
Ptant-related  quarantine, 
foreign: 

FniUs  and  vegetables; 
importation;  comments 
du;  by  8-1-96;  published 
7-2-96 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Inauranos 
Corporation 

Crop  insurance  regulations: 
Sugar  beets;  comments  due 
by  7-30-96;  published  5- 
31-96 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulatians: 


Personal  property- 
Post  bankiuptoy  loan 
servicing  notices; 
oomments  due  biy  82- 
96;  piiilished  7-18-96 
AGRICULTURE 
DEPARTMENT 
Food  SaMy  and  InapeeHen 
Service 

Meat  and  poultiy  mspeclion: 
Fee  increases;  comments 
due  by  8-2-96:  published 
7-3-96 
AGRICULTURE 
DEPARTMENT 
Rural  Buslness-Coopsrsttvs 
Servica 

Prx>gram  regulations: 
Personal  property- 
Post  bankruptcy  loan 
senicirig  notices: 
comments  due  tiy  8-2- 
96;  published  7-18-96 
AGRICULTURE 
DEPARTMENT 
Rural  Houaing  Servloe 
Program  regulaliorts: 
Personal  property- 
Post  banknplcy  loan 
servicing  rxitices: 
comments  due  t>y  8-2- 
96;  published  7-18-96 
AGRICULTURE 
DEPARTMENT 
Rural  UtHWes  Service 
Program  regulations: 
Personal  property- 
Posl  banl<njplcy  loan 
servicing  rx>tices: 
comments  due  by  8-2- 
96;  piiilished  7-18-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  AdmlnlstrBtlon 
Fishery  conservation  arxf 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries:  ummiei'its  due 
by  8-2-96;  published  7-3- 
96 
DEFENSE  DEPARTMENT 
Army  Department 
Military  traffic  management: 
Motor  common  canters  of 
perishable  subeistenos 
and  bulk  fuel;  cargo 
insurance  requirements: 
comments  due  by  7-29- 
96;  published  6-27-96 
DEFENSE  DEPARTMENT 
Federal  Acquisitkxi  Regulatk>n 
(FAR): 

Final  indirect  cost  rates; 
comments  due  by  7-29- 
96:  published  5-28-96 
EDUCATION  DEPARTMENT 
EducatunaJ  research  and 
improvement 


Exemplary  and  prornaine 
programs  designaition; 
conriurt  standards  and 
activilias  evaluation: 
uxniiens  due  by  82-96: 
published  6^^ 
ENERGY  DEPARTMENT 


Electric  utilities  (Federal  Power 
Act): 

Capacity  reservation  open 
access  transmission 
tariffs:  comments  due  by 
8-1-96;  published  5-1046 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  polutants,  hazardous: 


Nonhandheld  new  nonroad 
phase  I  small  sperti- 


and  II:  caitxxi  nvxwxide 
standard;  comments  due 
by  6-2-96;  published  7-3- 
96 
Air  programs:  fuels  and  lual 

addWves: 

Reformulated  gasoline 
program;  alternative 
analytical  test  methods 
4jse:  comments  due  t>y  8- 
2-96:  published  7-3-96 
Air  quality  implemer«ation 

plans:  approval  and 

promi4galion;  various 


Alaska;  comments  due  by 

7-29-96:  published  6-28- 

96 
Georgia;  comments  due  by 

7-29-96;  puUishad  6-27- 

96 
Kentucky:  comments  due  by 

7-29-96;  published  6-26- 

96 
Pennsylvania:  conwnents 

due  by  6-2-96:  published 

7-16-96 
Air  quality  planning  purposes: 
designation  of  areas: 
Washington;  comments  due 

by  7-31-96:  published  7-1- 

96 
Hazardous  waste: 
Hazardous  waste 

management  systen>- 

Conlaminated  media: 
management 
requirements:  comments 
due  by  7-29-96; 
published  4-29-96 
Management  facilities:  solid 

waste  management  units 

(SWMUs),  corrective 

actun;  comments  due  by 

7-30-96:  published  5-1-96 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
DicoM,  ete.:  comments  due 

by  7-30-96;  published  5- 
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Pmicide  chenicals;  vaitous 


cnninftnis  dua  by  7-29- 
96;  pubWied  fr»«6 

FEDERAL 

COMMUMCATK3W8 


Radto  staHons;  table  of 


CaUonno;  convnenls  dus  by 

7-2946:  pubished  6-17- 

96 
Hawafl;  ummiMits  due  by 

7-29-96;  puUishad  6-19- 

96 
Nnv  Yortc  oonvnsnls  du8 

by  7-2946;  pubWiad  6- 

1»fl6 
South  Caraina;  commenta 

due  by  7-29-96;  pubOahad 

6^0« 
South  Dakota;  oamments 

due  by  7-2»«6:  pubHahed 

fr2M6 
VVtaconsJn;  comments  due 

by  7-29-96:  pubished  6- 

17-96 
FEDERAL  RESERVE 


AvaiaUiRy  at  bnds  and 
coaecaon  or  cnecKs 
(ReguMlon  CC): 


commena  due  by  6-2-96; 

/ubiahad  6-a«6 
Etodronic  ftjnd  tronsfoi's 
(Regulation  E): 
Home  banldng  seivicas 

dtadoeue,  new  accounts 

anw  reaoMlon  and 

atored-vakia  caids.  etc; 

commei<a  due  by  8-1-96; 

piiiialwd  S-2-96 
Loan  guarantees  tor  delenae 
production  (ReguWion  V); 
comments  due  by  7-29^; 
pubished  5-28-96 
Securities  credR  tranaactkxn 
(Regulalions  G,  T.  and  U): 
comments  due  by  8-2-66; 
pubished  54-96 

Reladons  with  dealers  in 


32,  1933  Banldng  Ad 
(Regulalion  R);  and 


due  by  6246;  pubished 
7-M6 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


Animal  (kugs,  toeds,  and 
raiatad  products: 
ExMabet  dnjg  uae  in 


ChloRMuoracaiborM  and  oOnr 
azan»depleling  subatances, 
products  containing  or 
manuiacluted  wllh;  warning 
alalBiiieiSs;  comments  due 
by  8-1-96;  pubished  5-346 
Hunan  (tugs: 
AfMbiolic  (tugs— 
QuiiUaufnyuri  graniee 
lor  oral  auapenaion; 
comnwnis  due  by  6-2- 
96;  pubished  7-346 
CisrerS  good  manutaduring 

Finished  phaimaceudcals: 

manutafBluring,  quaWy 

conbol.  and 

documerSaMoti 

requirements;  conwiaiils 

due  by  8-1-96; 

pubiahed&^46 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HaaHh  Care  FInaneIng 


systems  and  FY  1997 
rates;  comments  due  by 
7-3046;  pubished  641- 
96 

INTERIOR  DEPARTMENT 

kidtan  AfWrs  Buiaau 

BIA  nies  apiiicabWy; 
coiiiiieiits  due  by  8-2-96; 
pubished  6446 

Eiiergy  and  minerals: 
Ute  Indtan  Tifee's  unMdad 
tribal  aasels  on  Uintah 
and  Ouray  ReservaUqp, 
UT;  management  by  Tribe 
and  Uta  DiatribUion 
Corporation;  comnwils 
due  by  8-2-96;  piiiiehed 
64-66 

Indtan  Self-Oelemanalion  and 
Education  Assistanca  Act 


Contracts,  grants,  school 
construction  conkacts, 
etc;  consiwiits  due  by  8- 
2-96;  pubished  64-66 
Landand  water 
Land  records  and  Wis 
docments;  ujiHiieKs 
due  by  8-2-96:  pubished 
6446 
MTERIOR  DEPARTMENT 
FWi  and  WUdMa  Sarvloa 
M^jraiory  bird  hunting: 
Eariy-aeason  regiialions 
(1966-1997):  proposed 


due  by  8-1-96:  pUiished 
7-22-96 
MTERIOR  DEPARTMENT 


by  7-31-66;  pubished  5- 
17-96 


Royaty  reiel  tor  producing 
leases  end  exieUng  ieaees 
in  deep  water;  conwiieiSs 
dus  by  7-3646;  piiXshed 
5-31-96 
INTERIOR  DEPARTMENT 


and  Enforcement  Offloa 

Federal  legulalory  review: 
Pemnanent  program  and 
abandoned  mine  land 
rsdamalion  plan 
submissions;  comments 
dus  by  7-29-96;  pubishsd 
5-28-96 
Permenent  program  and 
abandoned  mine  iand 


Wast  Virginia;  comments 
due  by  7-31-96;  pubished 
7-16-96 

NATIONAL  LABOR 

RELATIONS  BOARD 

Prooedurai  nies: 
Attorneys  or  party 
fapraaentatlves; 
misfiyidLiil  belbre 
agency;  comments  due  by 
8-2-96;  pubished  8-17-96 

SECURITIES  AND 

EXCHANGE  COMM»SION 

Executive  and  drador 
compensation  dtodoaurs; 


due  by  7-29-96;  pubiehed 
6-1446 
TRANSPORTATION 
DEPARTMENT 
Coaat  Quard 
Federal  regulalary  revieir 
Ulesaving  equipmeni: 
comments  dus  by  7-3t- 
96;  pubiehed  6-2046 
TRANSPORTATION 
DEPARTMENT 
Omntus  Transportation 
Employee  Testing  Ad  o( 
1991: 
Wod(place  itaig  and  alcohol 


Dnjg  and  alcohd 
procedural  nies; 
tVdate;  comments  due 
by  7-29-96;  piOished 
4-29-96 

TRANSPORTATION 

DEPARTMENT 


Roys(y  management 


Airworthiness  dsadives: 
ds  Haviiand;  comments  due 

by  7-2046;  piMahad  7-3- 

96 
Boeing;  comments  due  by 

7-2946;  piiiished  6-19- 

96 


Don  Luscombe  Aviaion 
History  Foundainr, 
comments  due  by  7-31- 
96;  pubished  5-2946 

QuHstream;  comments  due 
by  8-2-96;  pubished  6-24- 
96 

Israel  Aircraft  industries. 
Ltd.;  comments  due  t>y  7- 
2946:  published  5-29-96 

McOonnel  Douglas; 
commenis  due  by  7-29- 
96;  piMahed  6-1946 

SAAB;  comments  due  by  7- 
3046;  pubished  5-31-96 

Twin  Commander  Aircrad 
Corp.:  comments  due  by 
7-29-96;  pubished  6-6-66 

AinmrlhirMss  standards: 

Special  condWons- 

Cessna  500,  SfiO.  and 
S550  airplanes; 
comments  due  by  8-2- 
96;  pubished  7-346 

Class  E  airspace:  comments 
due  by  7-2946;  published 
6-27-96 

VCR  Federal  airways; 
comments  due  by  7-29-96; 
pUiished  6-17-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Htghway 


Motor  canier  saiety  standards: 

Practice  ruiea  ior 
proceadkigs, 
invaetigations,  and 
dtoquiificalions  and 
penalties;  comments  due 
by  7-2046;  pubished  4- 
29-96 

TRANSPORTATION 
DEPARTMENT 

Rseserch  end  Special 


Hazardous  materials: 

Pertormance-oriented 
padcaging  standards;  final 
transitional  provisions; 
'    comments  due  by  6-2-96; 
pubiehed  64646 

TREASURY  DEPARTMENT 

Bank  Secrecy  Ad: 

Currency  and  loreign 
tianeactions;  financial 
roporting  and 


requiramenls- 
Exentptions  kom  eunency 


LIST  OF  PUBLIC  LAWS 
Nols:  No  pubic  bOs  which 


rsoelved  by  Ihe  OMce  o(  the 
Federei  Regialer  tor  induaion 
m  todays  Uat  of  PubSc 


Last  List  lair  M.  1«9« 


comments  due  by  8-1- 
66;  puUWiad  4-24-86 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


^PrendentalLl 
Documents 


m 


TNi  wriqu*  Hfvto*  prowUM  up.|»4lM» 


UitHtoftW 
ipMKlMi^  fid 


PTMUwrapuMe 


by«w 


TIM  WMUy  CompMian  ontw  ■ 
Monday  daMin*  and  covara  malsrtali 
raliaiad  during  tha  pracadhig  waak. 

Each  iHua  mdudaa  a  TaHa  of 
Conlanls,  Kali  of  ads  appnwad  by 
ttia  Piaaidani,  nominations  aubmMad 
to  tha  Sanala.  a  ctwddist  cH  mma 


Houaa  pcaas  raliam.  and  a  digaat 
o«  othar  Presidantial  activitiaa  and 
Whita  Houaa  announcemanls. 
Maxaa  are  putiiiahad  quartarly. 

PuHihad  by  tha  Offica  of  ttw  Fadarri 
Ragiatar.  National  AnMvaa  «id 


Superinteiideiit  of  Documents  SubKription  Order  Form 


5420 


□  YES,  please  enter one  year  lubscriptioiK  for  the  WbcUy 

can  keq>  up  to  date  on  Presidential  activities. 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  51Z-1800 


(PD)soI 


□  $132.00  Fmt  Class  Mafl         Q  $73.00  Regular  Mail 


The  total  cost  of  my  order  is  $ . 


.  Price  indudes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  Intematioaal  customers  please  add  25%. 


(Coapny  or  penooal  0 


(nnKQipeotptiM) 


(Smet 


(Otji  Stale,  Zip  code) 


□  Do  not  n>ke  aqr  UBC  niilible  to  Mher  aailen 


Q  Oieck  payable  to  Superintendent  of  Documents 

□  OPO  Deposit  Account       I    I    I    I    I    m-n 

OVISAaMasterCard  LUJJ  («.|»«k») 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  iT-n 
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Mail  to:    Superintendent  of  Documents 

RO.  Ba>  3719S4,  Pitt^utgh.  PA  l52Sa-T9S4 


The 

Federal  ResUter: 

What  It  U 

And 

How  To  Uae  K 


Announdiig  the  Latest  Editkm 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  G«ida  for  &a  Iter  of  Iha  Fadaral 
CodeafFadml 


This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problran. 


Price  $7.00 


Superintendent  of  Documents  Publicatioiu  Order  Form 


Order  praccwns  oodr 

•6173 

I I  YES,  please  send  me  the  following: 


Cftaivainuronfar.  I 
ftkEasyfl 
lb  fax  your  orders  (2Q2)-512-2250 


.  copiM ai -nm hdMii nigimr-wim tti(>idH«f>ibUMit,ii *rm pm oop)f. Slack Na oss-aao-aao44-4 


The  total  cost  of  my  order  is  $ .  Intematiooal  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handUng  and  are  subject  to  change. 

Please  Chooae  Method  of  hyment: 

I    I  Check  Payable  to  the  Superintendent  of  DocumeaB 

CD  GPO  Dqxjsit  Account         I     I     I     I     I     I     I     hM 


(Conpuy  or  Fenooad  Name) 

(Flaie  type  or  piinl) 

(Sinei  addiess) 

(City,  sale,  ZIP  Code) 

(D^tiiiie  phone  iKhidii*  nea  code) 

(PmdiMe  Older  Na) 

VCS    HO 

|_|  VISA  or  MasterCard  Account 

1  1  1  M  1  M  1  1   1   1  1  1  1  1  1  1  1  1   1 

namkfomjbr 
yamrordtr! 

1     1     I     1     1  (Cnd>ceide>|i«iiioadae> 

(Audwiiziiig  Sigutmc)  f""  * 

Mail  lb:    New  Orders,  Superintendent  of  Doctunents 
P.O.  Box  J71954,  Pittsburgh,  BV  15250-7954 


Would  you  llko 
to  know... 

if  any  changes  have  bean  made  tt  the 
Code  al  Fedefal  Regulations  or  what 
documents  have  t>een  put>Kshed  In  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscrit>e  to  the  LSA 
(Uat  ol  CFR  Sections  A/fectad),  the 
Federal  Register  Index,  or  tMth. 

LSA  •  UM  ol  CFR  SmUmw  ANMl.tf 

TIM  LSA  (LM  Of  CFR  SedionB  AftactKl) 
Is  dnlan«l  to  lead  uww  ol «»  OW  of 
FmIwiI  RoguMlons  to  siiMndstonf 
MMons  n<iliiiKj  ki  to  Fwltral  n»uliHi< 
TIM  tSA  is  InuMl  monMy  in  ounutottM  foim. 

n>IW  li»>  Sli  IM  llUiS  U(  <M  ttlMIUlM 

nich  M  ravtood,  rwnovwi,  or  ooneelML 
S26.00  per  year. 


TIm  hdsx,  cowBring  ttM  contents  of  ItM 
dMy  fe&inl  RegMar,  is  issuad  monMy  in 
cufflUlaHv.  vomi,  EnMs.  sre  csrvMd 
prfeiMrty  widsr  ttM  nsmos  of  ItM  issuing 
SQsnciss.  SlgnNlcant  subfscls  are  canted 


$24.00  per  year. 


md  a  ndudtd  ft  MCh  fiUikMon  nAKAAstt 

page  numben  wilh  ttm  dwg  at  pub^mon 


Superintendent  of  Documents  Subscription  Order  Form 


Od»R 

*5421 


I—I    YES,  enter  the  foUowing  indicated  subscriptions  for  one  year 


CAarvB  jiour  order. 
M%a«Vf 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (2(»)  512-1100 


LSA  ♦LM  of  cm  Scctkns  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  howHimg  and  is  sulqect  to 
diange.  international  customers  please  add  25%. 


(Owyny  cr  pwimul  name) 


(Fleaie  type  or  ptinO 


(AiMilionil  addrea/aneiitioa  Hae) 


(Street 


FMT  p^nvcj^  ^fesck  fees  bdow? 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  iMlhod  of  peyaeat: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        Mill    |~n  -  Q 
a  VISA  Q  MasterCard   I    I    I    I    l(eniiati«i> 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rm 


(Otji;  Slate.  Zip  code) 


(Daymae  plwiir  awliwliiig  area  code) 


(PlliiliMi  Older  ag) 


(Aadionzint  signaluie)  t 

Thamk  yon  for  yomr  order! 

Ma0to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


NEW  EDITION 


nVORIMTION  ABOUT  TW  SUPENNTEflDENT  OF  MCUMENTS' SUBSCraPTION  SERVICE 


Know  wiiea  to  expect  your  renewilaolice  and  keep  a  coodlUagamiBg.  To  keep  oar  snbscripiiaa 
pfkes  down,  dw  Government  Printing  Office  mails  each  subscriber  Ofiiy  om  mwMvi/iKMicc.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  monlfa/year  code  on 
the  top  line  of  your  label  at  shown  in  fUi  exon^: 


A  renewal  nodce  win  be 
tent  aiipRadinaldy  90  days 
bcfcredUtdaie. 

••••••••••/  •••••••••••   »••*••«••• 

DEC97RI  :    SaFRDO 


APR     SMITB212J 
JOHN  SMITH 
212  MXIN  STREET 
FORBSTVILLB  MD  20747 


Si(ITH212J 


JOHN  SMITH 

212  MHIN  STREET 

FCRESTVILLE  MD  20747 


A  reneml  nodoe  wlB  be 
lent  a|)ptciglmateiy  yOoayi 
be  fan  dUsdaie. 

•••••••••••/  ••••••• 

I3EC97RI 


<••••••*•••••••••• •••••♦••I 


lb  be  sure  diat  your  snvice  continues  without  interruption,  please  rehmi  yotrieaewal  notioe  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
wiUbernnstaied. 

lb  change  your  addniK  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

Tbinquiic  about  your  snbsciiptkm  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Supertntendaot  of  Documents  Subacrtptlon  Oder  Form     OMrveyaurontar. 
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Resource  advisory  councils — 
Lower  Snake  River,  Upper  Snake  River,  and  Upper 
Columbia  Salmon  Clearwater  Districts,  39152 

Management  and  Budget  Office 

NOTICES 

Accounting  for  revenue  and  other  fin»nring  sources  and 
concepts  for  reconciling  budgetary  and  finanrinl 
accounting;  document  availability,  39164-39165 

NaUonal  AeronauUca  and  Space  Admlnlatration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Agoicy  procurament  protests,  39219-30220 


VI 
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Computer  network  and  micro-purchaae  procedures, 

39189-39199 
Contingent  fee  representation,  39188-39189 
Contractor  gratuities  to  government  personnel,  39199- 

39200 
Contracts  responsibility  determinatians;  use  of 

commercial  sources  of  supplier  information,  39201 
Cost-eSective  value  engineering  procedures  and 

processes,  39220-39221 
Disaster  Relief  Act  activities,  39200-39201 
FAR  Circular  90-40;  introduction,  39186-39188 
Indian-owned  economic  enterprises;  subcontracting  costs 

recovery,  39210-39211 
Multiyear  contracting,  39203-39207 
Patent  use  without  authorization:  General  Agreeinent  on 

TariOs  and  Trade  (GATT),  39211-39212 
Performance  and  payment  bonds,  39212-39217 
Personal  services  compensation  costs,  39217-39219 
Small  business  set-asides;  simplified  aojuisition 

threshold,  39207-39210 
&iiall  entity  compliance  guide,  39224-39228 
Task  and  delivery  order  contracts,  39201-39203 
Terminatim  inventwy  schedules,  39221-39224 

NaOonal  Aichlvea  and  Raeonia  AdmlnMrallon 


Agency  records  schedules;  availability,  39162 
National  Inalituta  of  Standarda  and  Technology 


Meetings: 
International  Laboratory  Accreditation  Conference,  39120 

National  InaUtutaa  Of  Haaltti 

NOIICEa 

Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request,  39141 
Inventions,  Government-owned:  availability  for  licensing, 

39141-39144 
Meetings: 

National  Cancer  Institute,  39145 

National  Institute  of  General  Medical  Sciences,  39145- 
39146 

National  Institute  of  Mental  Health,  39145 

Research  Grants  Division  special  emphasis  panels,  39146 

National  Oceanic  and  Atmoapherte  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  shark,  39099 
Gulf  of  Alaska  groundfish,  39100 


Permits: 
Marine  mammals,  39120-39121 

National  Paifc  Service 

NOTICES 

Native  American  himian  remains  and  associated  funerary 
objects: 
Milwaukee  Public  Museum,  WI-,  Parrot  Clan  mask,  39153 

National  Sctsnoe  Foundation 

NOTICES 

Meetings: 
Biological  Sciences  Special  Emphasis  Panel,  39162- 

39163 
Cross  Disciplinary  Activities  Special  Emphasis  Panel, 

39163 


Design,  Manufacture,  and  Industrial  Innovation  Special 

Emphasis  Panel,  39163-39164 
Engineering  Advisory  Committee,  39164 
Geosdences  Advisory  Committee,  39164 
Geosciences  Special  Emphasis  Panel,  39164 

Nudear  Regulatory  Commlealon 

NOTICES 

Applications,  heanngt,  determinations,  etc.: 
GPU  Nuclear  Corp.,  39164 

Offloe  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Repreeentatlve 

See  Trade  Representative,  Office  of  United  States 

PuMIc  Health  Service 

See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Rural  Housing  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  39117-39118 

Securities  and  Exchange  Commlaalon 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  39167-39172 
Boston  Stock  Exchange,  Inc.,  et  al.,  39172-39174 
Chicago  Board  Options  Exchange,  Inc.,  39175-39176 
New  York  Stock  Exchange,  Inc.,  39176-39178 

Applications,  healings,  determinations,  etc.: 
Public  utility  holding  company  filings,  39165-39166 
Van  Kampen  American  Capital  Equity  Opportunity  Trust 
(Series  28),  39166-39167 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  requast,  39178- 
39179 

Surface  Transportation  Board 

PROMSEO  RULES 

Practice  and  procedure: 
Rail  rate  reasonableness,  exemption  and  revocation 
proceedings:  expedited  procedures,  39110-39114 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Soo  Line  Raihoad  Co.,  39180,  39180 
Wisconsin  Cmtral  Ltd.  et  al.,  39180-39181 

Trade  RepresentaUve,  Office  Of  United  States 

NOTICES 
Meetings: 

United  States — Pacific  Trade  and  Investment  Policy 
Commission,  39179 
Tariff-rate  quota  amount  determinations: 

Refined  and  raw  sugar,  39179-39180 

Transportation  Deportment 
See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 

See  Fiscal  Service 

See  Internal  Revenue  Service 
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NOTICES 

Boycotts,  international: 
Countries  requiring  cooperation:  list,  39181 

United  Statae  kiformatlon  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Degas:  Beyond  Impressionism,  39183 

United  Statea— Pacific  Trade  and  Investtnent  Policy 
Commlaalon 

NOTICES 
Meetings,  39179 


PartiV 

Department  of  Commerce,  Economic  Developmant 
Administration.  39242-39244 

PartV 

Department  of  Education,  39246-39251 

Part  VI 

Department  of  Treasury,  Fiscal  Service,  39254-39259 

PartVU 

Departmmt  of  Housing  and  Urban  Development,  39262- 
39266 


SeparalB  Parts  ki  This  Issue 

Part  II 

Department  of  Defense,  General  Services  Administration, 
and  National  Aeronautics  and  Space  Administration, 
39186-39226 

Partm 

Department  of  Treasury,  Fiscal  Service,  39228-39240 


Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  raminders,-and  finding  aids,  appeara  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbera.  Federal  Rqpster  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatoiy  documents  having  general 
applicaliility  and  legal  eHect.  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putilished  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Oxie  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Pilces  of 
new  boola  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week.    ' 


GENERAL  ACCOUNTING  OFFICE 

4CFRPart21 

General  Accounting  Office, 
Admbilstrative  Practice  and  Procedure, 
Bid  Protest  Regulations,  Government 
Contracts 

AGSICY:  General  Accounting  OfBce. 
action:  Final  rule. 


:  The  General  Accounting 
Office  (GAO)  is  amending  its  Bid.  Protest 
Regulations  after  receiving  and 
considering  the  comments  on  the 
advance  notice  of  proposed  rulemaking 
published  on  February  21, 1996,  and  the 
proposed  rule  published  on  May  1, 
1996.  The  final  rule  implements  the 
requirement  in  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996 
that  GAO,  for  new  protests  filed  on  or 
after  August  8, 1996,  issue  bid  protest 
decisions  within  100  calendar  days  fiom 
the  time  a  protest  is  filed  at  GAO.  The 
final  rule  will  facilitate  GAO's  meeting 
the  new  statutory  deadline  for  issuing 
bid  protest  decisions  and  will  enhance 
the  efficiency  and  eftectiveness  of  the 
bid  protest  process  at  GAO. 
EFFECTIVE  DATE:  August  8, 1996. 
FOR  FURTHER  MFOtVMTWN  COHTACT: 
Michael  R.  Golden  (Assistant  General 
Counsel)  or  Linda  S.  Lebowitz  (Senior 
Attorney),  202-512-9732. 

SUPPLEMBITARY  MFOfWATION: 

EfiectiTe  Dates 

Protests  filed  at  GAO  prior  to  the 
effective  date  of  this  final  rule  will  be 
considered  under  the  previous  rule 
published  at  60  FR  40737  on  August  10, 
1995.  Thatprevious  rule  will  also  apply 
to  (1)  protests  filed  on  or  after  the 
effective  date  of  this  rule  which 
supplement  or  amend  a  protest  filed  at 
GAO  prior  to  the  effective  date  of  this 
rule  and  (2)  claims  and  requests  for     - 
reconsideration  filed  on  or  after  the 
effective  date  of  this  rule  which  concern 
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a  protest  which  was  considered  under 
the  previous  nde. 

Background 

On  February  21, 1996,  GAO  published 
an  advance  notice  of  proposed 
rulemaking  (61  FR  6579)  soliciting 
comments  on  how  its  bid  protest 
procedures  could  be  revised  to  facilitate 
GAO's  meeting,  effective  August  8, 
1996,  the  new  lOO-calendar-day 
statutory  deadline  (which  shortens  the 
former  125-calendar-day  deadline)  for 
-  issuing  bid  protest  decisions,  as 
required  by  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
Pub.  L.  104-106, 110  Stat.  186,  enacted 
on  February  10, 1996.  (Further  reference 
to  "days"  means  calendar  days.)  GAO 
invited  comments  addressing  changing 
GAO's  longstanding  timeliness  rules  to 
link  the  timely  filing  of  a  protest  with 
a  statutorily  required  debriefing  and  on 
facilitating  the  expeditious  resolution  of 
protests  through  the  use  of  early 
document  production.  In  addition,  GAO 
invited  suggestions  concerning  the 
appropriate  length  of  regulatorily 
imposed  deadlines  and  the  use  of 
accelerated  or  alternative  procedures  to 
more  expeditiously  resolve  bid  protests. 

In  preparing  the  proposed  rule, 
published  on  May  1,  1996  (61  FR 
19205),  GAO  considered  the  written 
comments  received  in  response  to  the 
advance  notice.  These  cortmients 
generally  recognized  our  previous 
efforts,  as  reflected  in  the  final  rule 
published  on  August  10, 1995  (60  FR 
40737)  and  effective  October  1, 1995,  to 
streamline  the  bid  protest  process  at 
GAO  and  to  provide  meaningful  relief  to 
vendors  wrongfully  harmed  during  the 
conduct  of  a  procurement.  The 
conmienters  also  suggested  ways  in 
which  the  internal  management  of 
GAO's  bid  protest  process  could  be 
enhgnced. 

Summary  of  Comments 

Interested  persons  were  invited  to 
submit  comments  on  GAO's  proposed 
rule  by  July  1, 1996.  We  received 
written  comments  from  13  Federal 
agencies,  2  bar  associations,  2  industry 
associations,  and  1  law  firm.  In  adopting 
this  final  rule,  we  have  carefully 
considered  all  comments  received,  The 
coirmienters  generally  acknowledged 
GAO's  efforts  to  shorten  regulatorily 
imposed  deadlines  in  order  to 
streamline  and  expedite  the  bid  protest 
process  to  meet  the  100-day  deadline  for 


issuing  bid  protest  decisions  and  to  help 
implement  congressional  intent  to 
shorten  the  length  of  the  procurement 
cycle. 

GAO  has  also  enhanced  ongoing 
internal  initiatives  to  facilitate  the 
proactive  management  of  cases  and  to 
accelerate  the  development  and 
resolution  of  bid  protests.  For  example, 
we  have  adopted  procedures  to 
simultaneously  issue  acknowledgment 
notices  and  protective  orders  in 
appropriate  cases;  to  identify  shortly 
after  a  protest  is  filed  those  cases  in 
which  a  hearing  appears  likely  to  be 
appropriate:  to  encourage  the  use  of 
accelerated  schedules,  in  lieu  of 
invoking  the  express  option;  to  promote 
the  expeditious  resolution  of  summary 
dismissal  requests;  and  to  encourage  the 
use  of  status  and  other  conferences.  We 
believe  that  regulatorily  imposed 
improvements  combined  with  proactive 
management  of  cases  will  enable  GAO 
to  routinely  issue  a  fully  developed 
decision  resolving  all  issues  raised  in  a 
protest  within  the  100-day  deadline  so 
that  the  protest  does  not  imnecessarily 
delay  the  procurement  cycle. 

A  discussion  of  the  mote  significant 
comments  concerning  GAO's  proposed 
rule,  and  our  responses  to  these 
comments,  are  set  forth  below. 

Section  21.0— Definitions 

Several  commenters  supported  our 
proposal  to  prescribe  procedures  for  the 
uniform  computation  of  "days"  for  all 
periods,  including  bid  protest  filing 
periods  and  stay  periods.  In  the 
proposed  rule,  we  added  language  to 
paragraph  (e)  of  §  21.0  which  provides 
that  in  computing  any  period  of  time 
described  in  Subchapter  V,  C3iapter  35 
of  Title  31,  United  States  Code,  the  day 
from  which  the  period  begins  to  nm 
will  not  be  counted,  and  that  when  the 
last  day  of  the  period  falls  on  a 
Satiuday,  Sunday,  or  Federal  holiday, 
the  period  will  extend  to  the  next  day 
that  is  not  a  Saturday,  Sunday,  or 
Federal  holiday.  GAO  adopts  the 
language  as  proposed.  We  believe  that 
periods  of  time  in  the  bid  protest  system 
should  be  uniformly  counted.  ' 

Section  21.1— Filing  a  Protest 

To  ensure  that  protesters  focus  their 
doctunent  and  hearing  requests,  in  the 
proposed  rule  we  added  language  to 
§  21.1(d)(2)  which  makes  clear  that 
when  a  protester  makes  a  document 
request,  the  protester  must  also  e:q>lain 
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why  the  documents  requested  are 
relevant  to  the  protest.  The  proposed 
language  was  supported  by  the 
conunenters,  and  is  adopted  as 
proposed.  We  believe  this  requirement 
will  assist  CAO  and  the  parties  to 
identify  those  documents  which  are 
material  to  the  disposition  of  the 
protest. 

Similarly,  we  added  language  in  the 
proposed  rule  to  §  21.t(d)(3)  which 
makes  clear  that  when  a  protester 
requests  a  hearing,  the  protester  must 
also  provide  an  explanation  of  why  it 
believes  a  hearing  is  necessary  to 
resolve  the  protest.  The  proposed 
language  was  supported  by  the 
commenters,  and  is  adopted  as 
proposed.  We  think  this  requirement 
will  assist  GAO  and  the  paiiies  to 
identify  early  in  the  protest  process 
those  cases  in  which  a  hearing  appears 
to  be  appropriate. 

In  response  to  a  commenter's 
suggestion,  we  have  added  language  to 
paragraph  (g)  of  §  21.1  which  makes 
clear  the  requirement  that  a  protester 
file  the  redacted  copy  of  its  protest  with 
GAO  and  the  agency  within  1  day  after 
it  files  its  uniedacted  protest  with  CAO. 
The  requirement  ensures  that  an  agency 
can  expeditiously  provide  the  redacted 
copy  of  the  protest  to  any  interveners. 

Section  2l'3— Time  for  Filing 

We  received  numerous  comments 
concerning  the  language  in  paragraph 
(a)(Z)  of  §  21.2  in  the  proposed  rule 
Unidng  the  timely  filing  of  a  protest 
with  a  statutorily  required  debriefing, 
that  is,  a  debriefing  which  is  "requested 
and.  when  requested,  is  required."  In 
the  proposed  rule,  we  expressly  liidiLed 
our  timeliness  rule  to  the  statutory 
debriefing  and  stay  provision  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (FASA),  Pub.  L.  103-355,  108  Stat. 
3243,  enacted  on  October  13,  1994.  As 
explained,  we  believed  such  linkage 
would  be  consistent  with  congressional 
intent  that  a  vendor  receive  a  statutorily 
required  debriefing  before  deciding 
whether  or  not  to  file  a  protest.  The 
proposed  linkage  would  have  provided 
a  uniform  rule  and  practice — by  filing  a 
protest  within  5  days  of  a  statutorily 
required  debriefing,  a  protest  would  be 
timely  for  bid  protest  purposes  and  the 
protester  would  be  entitled  to  a  stay. 

The  commenters  were  generally 
receptive  to  the  linkage  concept,  but 
suggested  various  ways  to  clarify  the 
proposed  language.  After  considering  all 
of  these  proposals,  we  have  replaced  the 
proposed  language  with  the  following 
language:  "Protests  other  than  those 
covered  by  paragraph  (a)(1)  of  this 
section  shall  be  filed  not  later  than  10 
days  after  the  basis  of  protest  is  known 


or  should  have  been  known  (whichever 
.  is  earlier),  with  the  exception  of  protests 
challenging  a  procurement  conducted 
on  the  basis  of  competitive  proposals 
under  which  a  debriefing  is  requested 
and,  when  requested,  is  required.  In 
such  cases,  with  respect  to  any  protest 
basis  which  is  known  or  should  have 
been  known  either  before  or  as  a  result 
of  the  debriefing,  the  initial  protest  shall 
not  be  filed  before  the  debriefing  date 
oRered  to  the  protester,  but  shall  be 
filed  not  later  than  10  days  after  the  date 
on  which  the  debriefing  is  held." 

This  provision  leaves  intact  GAO's 
longstanding  timeliness  rule  that 
protests  challenging  an  award  made 
using  sealed  bidding  procedures, 
protests  raising  supplementaiyamended 
issues,  and  protests  based  on 
information  which  was  independently 
obtained  after  a  statutorily  required 
debriefing  must  be  filed  within  10  days 
(formerly  14  days)  after  the  basis  of 
protest  is  known  or  should  have  been 
known,  whichever  is  earlier.  In  the  final 
rule,  we  have  adopted  10  days  (not  S 
days  as  proposed)  as  the  basis  for 
calculating  most  protest  (and  other) 
filing  periods  consistent  with  the  goal  of 
making  our  bid  protest  process  as 
simple  and  straightforward  as  possible. 

In  procurements  conducted  on  the 
basis  of  competitive  prop<»als  in  which 
a  statutorily  required  debriefing  is  held, 
that  is.  where  a  debriefing  is  requested 
and,  when  requested,  is  required,  a 
protester  will  always  have  up  to  10  days 
after  the  debriefing  to  file  its  initial 
protest. 

In  adopting  the  10-day.  timeliness 
rule,  we  recognize  the  concerns  of  those 
commenters  who  point  out  that 
shortening  in  any  circumstances  GAO's 
requirement  for  a  timely  filed  protest 
from  the  former  14  days  to  the  proposed 
5  days  would  seriously  diminish  access 
to  potential  protesters  who  are 
accustomed  to  working  with  the  14-day 
requirement.  At  the  same  time,  we 
recognize  other  commenters'  legitimate 
concerns  that  the  protest  cycle  be  as 
short  as  feasible  and,  in  the  era  of 
facsimile  transmissions  and  express  ^ 
delivery  services,  14  days  is  a 
disproportionately  long  period  of  time 
to  allow  vendors  to  file  a  protest  Wo 
think  the  10-day  timeliness  rule  adopted 
in  this  final  rule  strikes  the  appropriate 
balance  between  the  comments  that 
potential  protesters  should  have  time  to 
prepare  and  file  a  well-considered 
protest,  and  other  comments  that  the 
addition  of  a  full  2-week  period  to  the 
overall  100-day  bid  protest  period  is  not 
consistent  %vith  the  congressional  goal  of 
an  expeditious  bid  protest  system. 

Moreover,  to  address  concerns 
regarding  strategic  or  defensive  protesta. 


and  to  encourage  early  and  meaningful 
debriefings,  CAO  provides  in  paragraph 
(a)(2)  of  §21.2  that  protesters  shall  not 
file  an  initial  protest  prior  to  the 
debriefing  date  offered  to  the  protester, 
but  must  file  the  initial  protest  not  later 
than  10  days  after  the  date  on  which  the 
debriefing  is  held.  In  order  to  administer 
this  rule,  our  Office  may  close  a  file 
without  prejudice  on  any  protest  which 
has  been  filed  before  a  statutorily 
required  debriefing,  upon  appropriate 
notice  by  an  agency  that  the  statutorily 
required  debriefing  date  has  been 
offered.  We  anticipate  that  this 
debriefing  will  normally  occur  on  the 
first  date  offered  by  the  agency. 
However,  in  the  event  that  the  agency 
subsequently  agrees  to  another  date,  the 
debriefing  held  on  that  date  will  be  used 
as  the  basis  For  determining  the 
timeliness  of  the  protest.  While  we 
recognize  that  this  places  a  potential 
burden  on  an  agency's  procurement 
cycle  time,  the  agency  has  within  its 
control  the  ability  to  minimize  this 
period  by  offering  early  and  meaningfiil 
debriefings  consistent  with 
congressional  intent. 

The  adoption  of  a  uniform  10-day 
timeliness  rule  provides  for  easy 
calculation  of  protest  filing  periods  and   - 
substantially  maintains  the  basic 
timeliness  rule  which  has  been  in  effect 
at  GAO  since  1975.  This  10-day  rule 
reflects  a  compromise  which  balances 
the  legitimate  competing  interests  and 
concerns  of  all  parties.  Under  this  rule 
and  consistent  with  the  statutory 
language  in  FASA,  a  protester  may  file 
a  timely  protest  on  any  issue  within  5 
days  of  a  statutorily  required  debriefing. 
as  well  as  obtain  a  slay,  thus  elimiiuting 
the  existing  anomaly  that  a  protester 
may  be  eligible  for  a  stay  based  on  a 
filing  which  does  not  constitute  a  timely 
protest.  However,  potential  protesters 
should  be  aware  that,  even  after  this 
compromise  (and  as  is  currently  also  the 
case),  a  protester's  initial  filing  may 
qualify  as  a  timely  protest,  but  may  not 
entitle  the  protester  to  a  stay. 
Nevertheless,  a  protester's  opportunity 
to  obtain  meaningful  review  at  GAO 
will  be  maintained. 

In  paragraph  (a)(3)  of  §  21.2  in  the 
proposed  rule,  we  required  that  any 
subsequent  protest  to  our  Office 
following  a  protester's  actual  or 
constructive  knowledge  of  initial 
adverse  agency  action  on  its  agency- 
level  protest  be  filed  within  5  days. 
While  this  S-day  period  was  supported 
by  several  conunenters,  other 
commenters  expressed  concern  that  this 
proposed  filing  period  was  too  short  and 
would  not  provide  protesters  with 
sufficient  time  to  consider  an  agency's 
decision  regarding  the  agency-level 
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protest  and  to  decide  whether  to  file  a 
subsequent  protest,  which  may  raise 
new  issues,  with  GAO.  We  are  adopting 
10  days  as  the  time  period  for  filing  a 
subsequent  protest  with  CAO  following 
a  protester's  knowledge  of  initial 
adverse  agency  action  on  its  agency 
level  protest  to  help  ensure  that  the 
protester's  decision  regarding  the  filing 
of  such  a  protest  is  well  considered. 

We  have  removed  paragraph  (a)(4)  of 
$  21.2  in  the  proposed  rule  which 
required  that  supplemental  or  amended 
protests  be  filed  within  5  days  after  the 
basis  of  protest  is  known  or  should  have 
been  known.  Whichever  is  earlier.  By 
removing  the  proposed  language,  we 
will  continue  to  require  that 
supplemental  or  amended  protests  be 
filed  in  accordance  with  the  basic 
"knew/should  have  known"  timeliness 
rule  which,  as  adopted  in  this  final  rule, 
is  10  days. 

In  addition,  several  commenters 
suggested  that  the  time  period  for  filing 
supplemental  or  amended  protests  be 
aligned  with  the  10-day  time  period  for 
filing  coBunents  (the  proposed  language 
in  paragraph  (i)  of  §21.3  is  adopted) 
since  we  might  consider  arguments 
made  in  comments  to  be  new  protest 
issues  which  would  need  to 
independently  satisfy  GAO's  timeliness 
rules.  In  light  of  this  concern  and 
consistent  with  the  desire  to  calculate 
protest  and  other  filing  periods  in  a 
simple,  straightforward  marmer.  the 
time  periods  for  filing  supplemental  or 
amended  protests  and  comments  will  be 
concurrent,  thereby  achieving  the 
"bright  line"  rule  desired  by  the 
conunenters. 

Finally,  a  few  cotimienters  have 
expressed  a  concern  that  our  timeliness 
rules  conflict  with  the  10-working-day 
timeliness  requirement  contained  in  the 
North  American  Free  Trade  Agreement 
(NAFTA).  Since  the  effective  date  of 
NAFTA  implementation,  we  have  not 
received  a  protest  under  the  NAFTA 
rules.  When  NAFTA  was  implemented, 
we  consulted  the  United  States  Trade 
Representative  who  advised  that  the 
minor  inconsistency  between  NAFTA's 
and  GAO's  timeliness  requirements 
would  not  pose  any  problems.  We  are 
cognizant  of  the  inconsistency  and 
believe  that,  because  of  the  flexibility  of 
our  timeliness  rules,  we  will  be  able  to 
afford  a  NAFTA  protester  all  treaty 
rights  for  purposes  of  the  timely  filing 
of  a  protest. 

Section  21.3— Notice  of  Protest, 
Submission  of  Agency  Report,  and  Time 
for  Filing  of  Comments  on  Report 

Consistent  with  the  requirement  in 
the  National  Detsnse  Authorization  Act 
for  Fiscal  Year  1996,  GAO  adopts  the 


language  as  proposed  in  paragraph  (c)  of 
§  21.3  concerning  the  new  30-day  time 
period  for  filing  the  agency  report 
(shortening  the  former  35-day 
requirement)  after  telephone  notice  of 
the  protest  from  GAO. 

In  response  to  suggestions  from 
commenters  that  CAO  encourage  the 
filing  of  relevant  documents  prior  to  the 
filing  of  the  agency  report,  GAO  adopts 
the  language  as  proposed  in  paragraph 
(c)  of  §  21.3  to  explicitly  recognize  that 
dociunents  may  be  provided  prior  to  the 
filing  of  the  agency  report  or  may 
otherwise  be  made  available  to  the 
parties,  such  as  by  allowing  parties  to 
review  dociunents  on  site  at  the  agency 
prior  to  the  filing  of  the  report.  As 
previously  discussed  in  the  final  rule  at 
60  FR  40737,  40738,  we  believe  that  in 
appropriate  cases,  an  agency's  voluntary 
production  of  documenta  prior  to  the 
filing  of  its  agency  report  will  bcilitate 
the  prompt  resolution  of  the  protest  and 
result  in  other  system  efficiencies. 

In  Ught  of  the  shortened  timebeme  for 
resolving  all  protest  issues.  GAO 
believes  it  is  critical  to  resolve 
document  disputes  prior  to  the  filing  of 
the  agency  report  in  order  to  avoid 
extending  a  protester's  comment  period 
or  affording  a  protester  an  opportunity 
to  file  supplemental  comments  in 
response  to  the  piecemeal  release  of 
additional  documents.  For  this  reason. 
GAO  adopts  the  language  proposed  in 
paragraph  (c)  of  §  21.3  requiring  that  at 
least  5  days  prior  to  the  filing  of  the 
agency  report,  in  protests  where  specific 
documents  material  to  the  disposition  of 
the  protest  have  been  requested,  the 
agency  provide  to  all  patties  and  GAO 
a  list  of  those  documents,  or  portions  of 
documents,  which  the  agency  has 
released  to  the  protester  or  intends  to 
produce  in  its  report,  and  of  those 
documents  which  the  agency  intends  to 
withhold  from  the  protester  and  the 
reasons  for  the  proposed  withholding. 
CAO  believes  this  list  will  facilitate  the 
expeditious  resolution  of  document 
disputes  and  ultimately  the  protest 
itself.  We  decline  to  adopt  the 
suggestion  of  some  commenters  that  a 
list  be  produced  in  all  cases  (including 
those  cases  where  specific  documents 
have  not  been  requested)  because  we 
believe  such  a  requirement  would 
unduly  burden  the  agencies  without 
providing  corresponding  benefits  to  the 
bid  protest  process. 

Several  commenters  suggested  that 
the  proposed  1-day  period  for  filing 
objections  with  GAO  and  the  other 
parties  regarding  the  V:ope  of  the 
agency's  proposed  disclosure/ 
nondisclosure  of  documents  after 
receipt  of  the  Ust  should  be  at  least  2 
days.  GAG  adopts  the  suggestion  of 


these  commenters  by  changing  the 
language  in  paragraph  (c)  of  §  21 .3 
making  clear  that  any  objection  to  the 
scope  of  the  agency's  proposed 
disclosiue/nondisclosure  of  documents 
be  filed  within  2  days  after  receipt  of  the 
list. 

GAO  adopts  the  proposed  language, 
"documents,  or  portions  of  documenU." 
throughout  §  21.3  which  clarifies  and 
reflects  current  longstanding  practice 
that  parties  need  not  provide  entire 
documents  if  oidy  certain  parts  of  the 
documents  are  relevant  to  the  issues 
raised  in  the  protest. 

One  commenter  expressed  concern 
that  agency  reporta  for  overseas 
procurements  often  cannot  be  filed 
within  the  30-day  statutory  period.  This 
difficulty  is  already  provided  for  in 
redesignated  paragraph  (f)  of  §21.3. 
(The  proposed  rule  divided  former 
paragraph  (c)  of  §  21.3  into  2  parts, 
creating  a  new  paragraph  (d)  in  this 
section  and  redesignating  the 
subsequent  paragraphs  in  this  section.) 
In  such  cases,  consistent  with  cturent 
practice,  an  agency  may  request  an 
extension  of  time  for  filing  the  agency 
report.  In  response  to  another 
conunenter's  concern,  GAO  has  added 
language  to  paragraph  (f)  of  §  21.3  lo 
permit  an  agency  to  also  request  an 
extension  of  time  to  file  the  list  of 
documents  proposed  for  disclosure/ 
nondisclosure. 

In  redesignated  paragraph  (g)  of 
§  21.3.  CAO  adopts  the  proposed 
language  which  requires  agencies  to 
respond  to  supplemental  document 
requests  within  2  days  after  the 
protester  requests  additional 
documents.  This  2-day  period  is 
equivalent  to  the  period  given  to  the 
protester  to  request  additional 
dociunents  after  their  existence  or 
relevance  firet  becomes  evident 
following  receipt  of  the  agency  report 
and  places  the  parties  on  a  level  playing 
field  regarding  the  respective  filing 
periods  for  supplemental  documents. 

Several  commenters  have  expressed 
the  view  that  it  is  inappropriate  after  the 
filing  of  comments  on  the  agency  report 
or  hearing  for  agencies  and  other  parties 
to  file  unsolicited  responses  to  such 
comments.  GAO  adopl.s  the  language 
proposed  in  redesignated  paragraph  (j) 
of  §  21.3  which  provides  that  such 
additional  responses  shall  not  be 
submitted  unless  GAO  specifically 
requests  them  or  specifically  grants 
permission  for  their  submission.  This 
requirement  will  ensure  that  the  period 
of  time  for  closing  the  protest  record  is 
not  unnecessarily  extended.  The 
requirement  is  not.  however,  intended 
to  foreclose  the  submission  of  additional 
information  from  an  agency  or  other 
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paities  when  GAO  believes  that  such 
input  is  appropriate. 

Section  2t  .5 — Protest  Issues  Sot  for 
Consideration 

GAO  adopts  the  language  proposed  in 
paragraph  (d)  of  %  21.5  concerning 
protests  alleging  a  violation  of 
subsection  (a),  (b),  (c),  or  (d)  of  sec.  27 
of  the  Office  of  Federal  Procurement 
Policy  (OITP)  Act.  41  U.S.C.  423,  as 
amended  by  sec.  4304  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996.  The  statute  requires  that 
potential  protesters  notify  the  agency 
concemec  of  a  possible  procurement 
integrity  violation  within  14  days  of 
discovering  the  alleged  violatioa  before 
protesting  the  matter  to  GAO.  The 
statutory  requirement  reflected  in 
paragraph  (d)  of  §  21.5  will  become 
efiiBCtive  on  January  1, 1997,  unless  the 
requirement  is  implemented  by  OFPP 
by  an  earlier  date.  Pending  OFPP's 
implementation  of  this  requirement  and 
consistent  with  current  practice,  GAO 
will  continue  to  consider  protests  of 
alleged  prxKurement  integrity  violations 
whether  or  not  the  protester  has  notified 
the  agency  prior  to  filing  its  protest. 

Section  21.7— Hearings 

Consistent  with  current  practice,  GAO 
adopts  the  language  as  proposed  in 
paragraph  (c)  of  §  21.7  which  explicitly 
recognizes  that  hearings  may  be 
conducted  by  telephone.  In  paragraph 
(g)  of  S  21.7.  GAO  adopts  the  language 
as  proposed  which  reduces  the  time  for 
filing  consolidated  comments  on  the 
agency  report  and  hearing  from  7  days 
to  5  days  after  the  hearing.  In  those 
circumstances  where  more  time  to  file 
consolidated  comments  is  necessary, 
CAO  retains  the  flexibility  to  extend  the 
comment  period. 

Section  21 .8 — Remedies 

Several  commenteis  have  expressed 
concern  that  the  90-day  timeframe  for 
filing  claims  is  too  long.  In  paragraph 
(f)(1)  of  §  21.8.  CAO  has  shortened  the 
time  for  filing  claims  to  60  days.  This 
change  in  the  final  rule  will  expedite 
the  process  for  resolving  claims  and 
ultimately  closing  the  contract  file  in  a 
particular  matter. 

Section  21.9 — Time  for  Decision  by 
GAO 

In  accordance  with  the  statutory 
requirement  in  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
GAO  adopts  the  language  as  proposed  in 
paragraph  (a)  of  §  21.9  that  a  decision  on 
a  protest  be  issued  within  100  days  after 
a  protest  is  filed  (shortening  the  former 
125-day  requirement). 


Section  21.10 — Express  Options, 
Flexible  Alternative  Procedures, 
Accelerated  Schedules,  Sununaiy 
Decisions,  and  Status  and  Other 
Conferences 

Several  commenters  have  recognized 
GAO's  use  of  flexible  alternative 
procedures  to  resolve  bid  protests, 
deeming  such  procedures  particularly 
useful  in  light  of  the  shortened  statutory 
deadline  for  issuing  decisions.  GAO 
adopts  the  language  as  proposed  in 
paragraph  (e)  of  §  21.10  which 
specifically  references  as  examples  the 
use  of  accelerated  schedules  and/or  the 
issuance  of  summary  decisions  as 
flexible  alternative  procedures  which 
have  been  and  will  continue  to  be  used 
by  GAO  to  promptly  and  birly  resolve 
protests. 

Further,  GAO  adopts  the  language 
proposed  in  the  new  paragraph  (f)  of 
§  21.10  which,  reflecting  current 
practice,  expressly  provides  for 
conducting  telephone  or  in  person 
status  and  other  conferences  with  all 
protest  parties  to  promote  the 
expeditious  development  and  resolution 
of  the  protest.  We  added  language  to 
paragraph  (f)  of  §  21.10  to  recognize  that 
other  t^es  of  informal  conferences  may 
also  be  held.  For  example,  GAO  has 
used  status  and  other  conferences  to 
resolve  protective  order  admission 
objections,  document  disputes,  and 
summary  dismissal  requests;  to  discuss 
issues  related  to  hearings;  and  to  obtain 
answers  to  questions  which  are  relevant 
and  material  to  the  disposition  of  the 
protest.  GAO  has  found  that  the  use  of 
status  and  other  conferences  benefits  all 
parties  to  a  protest.  While  some 
commenters  suggested  that  we  include 
in  this  final  rule  a  specific  time  for 
conducting  such  conferences,  we 
decline  to  add  such  language  in  order  to 
retain  the  flexibility  to  conduct  these 
conferences  at  any  time  during  the 
process,  thereby  tailoring  the 
conferences  to  the  circumstances  of  a 
particular  case. 

List  of  Snbiects  in  4  CFR  Port  21 

Administrative  practice  and 
procedine,  Bid  protest  regulations. 
Government  contracts. 

For  the  reasons  set  out  in  the 
preamble.  Title  4,  Chapter  I,  Subchaptw 
B  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  Part  21  is  revised  to  read  as  follows: 


PART  21— BIO  PROTEST 
REGULATIONS 

Sec 

21.0  Definitions. 

21.1  Filing  a  protest. 

21.2  Time  for  filing. 


21.3  Notice  of  protest,  submission  of  agency 
lepott.  and  time  for  filing  of  comments 
on  report. 

21.4  Protective  ocden. 

21.5  Promt  issuM  not  for  consideration. 

21.6  Withholding  of  award  and  suspension 
of  contract  pofbnnance. 

21.7  Hearings. 

21. 8  Remedies. 

21.9  Time  for  decision  by  GAO. 

21.10  Express  options,  flexible  alternative 
procedures,  accelerated  schedules, 
summary  decisions,  and  starus  and  other 
conferences. 

21.11  Effect  of  judicial  proceedings. 

21.12  Distribution  of  decisions. 

21.13  ■  Nonstatutory  protests. 

21.14  Request  for  reconsideration. 
AutlUrity:  31  U.S.C  3SS1-3SS6. 

{21.0    Oellnmons. 

(a)  Interested  party  means  an  actual  or 
prospective  bidder  or  offeror  whose 
direct  economic  interest  would  be 
affected  by  the  award  of  a  contract  or  by 
the  failure  to  award  a  contract. 

(b)  Intervenor  means  an  awardee  if  the 
award  has  been  made  or,  if  no  award  ' 
has  been  made,  all  bidders  or  offerors 
who  appear  to  have  a  substantial 
prospect  of  receiving  an  award  if  the 
protest  is  denied. 

(c)  Federal  agency  means  any 
executive  department  or  independent 
establishment  in  the  executive  branch, 
including  any  wholly  owned 
govenunent  corporation,  and  any 
establishment  in  the  legislative  or 
judicial  branch,  except  the  Senate,  the 
House  of  Representatives,  and  the 
Architect  of  the  Capitol  and  any 
activities  under  his  direction. 

(d)  Contracting  agency  means  a 
Federal  agency  which  has  awarded  or 
proposes  to  award  a  contract  under  a 
protested  procurement. 

(e)  Days  are  calenc^r  days.  In 
computing  any  period  of  time  described 
in  Subchapter  V,  Chapter  35  of  Title  31. 
United  States  Code,  including  those 
described  in  this  part,  the  day  from 
which  the  period  begins  to  run  is  not 
counted,  and  when  the  last  day  of  the 
period  is  a  Saturday,  Sunday,  or  Federal 
holiday,  the  period  extends  to  the  next 
day  that  is  not  a  Saturday,  Sunday,  or 
Federal  holiday.  Similarly,  when  the 
General  Accoimting  Office  (GAO),  or 
another  Federal  agency  where  a 
submission  is  due,  is  closed  for  all  or 
part  of  the  last  day,  the  period  extends 
to  the  next  day  on  which  the  agency  is 
open. 

(f)  Adverse  agency  action  is  any 
action  or  inaction  by  a  contracting 
agency  which  is  prejudicial  to  the 
position  taken  in  a  protest  filed  with  the 
agency,  including  a  decision  on  the 
merits  of  a  protest;  the  opening  of  bids 
or  receipt  of  proposals,  the  award  of  a 
contract,  or  the  rejection  of  a  bid  despite 
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a  pending  protest;  or  contracting  agency 
acquiescence  in  continued  and 
substantial  contract  performance. 

(g)  A  dociunent  is  filed  on  a  particular 
day  when  it  is  received  by  GAO  by  5:30 
p.m.,  eastern  time,  on  that  day.  A 
document  may  be  filed  by  hand 
delivery,  mail,  or  commercial  carrier, 
parties  wishing  to  file  a  document  by 
facsimile  transmission  or  other 
electronic  means  must  ensure  that  the 
necessary  equipment  is  operational  at 
GAO's  Procurement  Law  Control  Group. 

(21.1    mmgaproMat 

(a)  An  interested  party  may  protest  a 
solicitation  or  other  request  by  a  Federal 
agency  for  offers  for  a  contract  for  the 
procurement  of  property  or  services:  the 
cancellation  of  such  a  solicitation  or 
other  request;  an  award  or  proposed 
award  of  such  a  contract;  and  a 
termination  of  such  a  contract,  if  the 
protest  alleges  that  the  termination  was 
based  on  improprieties  in  the  award  of 
the  contract. 

(b)  Protests  must  be  in  writing  and 
addressed  as  follows:  General  Counsel, 
General  Accounting  Office,  441  G  Street, 
NW.,  Washington,  IK  20S48.  Attention: 
Prociuement  Law  Control  Group. 

(c)  A  protest  filed  with  GAO  shall: 

(1)  Include  the  name,  address,  and 
telephone  and  facsimile  ninnbers  of  the 
protester, 

(2)  Be  signed  by  the  protester  or  its 
representative, 

(3)  Identify  the  tnntracting  agency 
and  the  solidtatlon  and/or  contract 
number, 

(4)  Set  forth  a  detailed  statement  of 
the  legal  and  factual  groimds  of  protest 
including  copies  of  relevant  documents, 

(5)  Set  fortn  all  information 
establishing  that  the  protester  is  an 
interested  party  for  the  purpose  of  filing 
a  protest, 

(6)  Set  forth  all  information 
establishing  the  timeliness  of  the 
protest, 

(7)  Specifically  request  a  ruling  by  the 
Comptroller  General  of  the  United 
States,  and 

(8)  State  the  form  of  relief  reouested. 

(d)  In  addition,  a  protest  filed  with 
GAO  may: 

(1)  Request  a  protective  order, 

(2)  itequest  specific  dociunenis, 
explaining  the  relevancy  of  the 
documents  to  the  protest  grounds,  and 

(3)  Request  a  hearing,  explaining  the 
reasons  that  a  hearing  is  needed  to 
resolve  the  protest. 

(e)  The  protester  shall  furnish  a 
complete  copy  of  the  protest,  including 
all  attachments,  to  the  individual  or 
location  designated  by  the  contracting 
agency  in  the  solicitation  for  receipt  of 
protests,  or  if  there  is  no  designation,  to 


the  contracting  officer.  The  designated 
individual  or  location  (or,  if  applicable, 
the  contracting  officer)  must  receive  a 
complete  copy  of  the  protest  and  all 
attachments  not  later  than  1  day  after 
the  protest  is  filed  with  GAO.  The 
protest  document  must  indicate  that  a 
complete  copy  of  the  protest  and  all 
attac^unents  are  being  furnished  within 
1  day  to  the  appropriate  individual  or 
location. 

(f)  No  formal  briefs  or  other  technical 
forms  of  pleading  or  motion  are 
required.  Protest  submissions  should  be 
concise  and  logically  arranged,  and 
should  clearly  state  legally  sufficient 
grounds  of  protest.  Protests  of  different 
procurements  should  be  separately 
filed. 

(g)  Unless  precluded  by  law,  GAO 
win  not  withhold  material  submitted  by 
a  protester  fexim  any  party  outside  the 
government.  If  the  protester  believes 
that  the  protest  contains  information 
which  should  be  withheld,  a  statement 
advising  of  this  fact  must  be  on  the  front 
page  of  the  submission.  This 
information  must  be  identified  wherever 
it  appears,  and  the  protester  must  file  a 
redacted  copy  of  the  protest  which 
omits  the  information  with  GAO  and  the 
agency  within  1  day  after  the  filing  of 
its  protest  with  GAO. 

(h)  Parties  who  intend  to  file 
doounents  containing  classified 
information  should  notify  CAO  in 
advance  to  obtain  advice  regarding 
procedures  for  filing  and  handling  the 
information. 

(i)  A  protest  may  be  dismissed  for 
failure  to  comply  with  any  of  the 
requirements  of  this  section,  except  for 
the  items  in  paragraph  (d)  of  this 
section.  In  addition,  a  protest  shall  not 
be  dismissed  for  failure  to  comply  with 
paragraph  (e)  of  this  section  where  the 
contracting  officer  has  actual  knowledge 
of  the  basis  of  protest,  or  the  agency,  in 
the  preparation  of  its  report,  was  not 
prejudiced  by  the  protester's 
noncompliance. 

fZI.Z    Tbne forming. 

(a)(1)  Protests  based  upon  alleged 
improprieties  in  a  solicitation  which  are 
apparent  prior  to  bid  opening  or  the 
time  set  for  receipt  of  initial  proposals 
shall  be  filed  prior  to  bid  opening  or  the 
time  set  for  receipt  of  initial  proposals. 
In  procurements  where  proposals  are 
requested,  alleged  improprieties  which 
do  not  exist  in  the  initial  solicitation  but 
which  are  subsequently  incorporated 
into  the  solicitation  must  be  protested 
not  later  than  the  next  closing  time  for 
receipt  of  proposals  following  the 
incorporation. 

(2)  Protests  other  than  those  covered 
by  paragraph  (a)(1)  of  this  section  shall 


be  filed  not  later  than  10  days  after  the 
basis  of  protest  is  known  or  should  have 
been  known  (whichever  is  earher),  with 
the  exception  of  protests  challenging  a 
procurement  conducted  on  the  basis  of 
competitive  proposals  under  which  a 
debriefing  is  requested  and.  when 
requested,  is  requited.  In  such  cases, 
with  respect  to  any  protest  basis  which 
is  known  or  should  have  been  known 
either  before  or  as  a  result  of  the 
debriefing,  the  initial  protest  shall  not 
be  filed  before  the  debriefing  date 
offered  to  the  protester,  but  shall  be 
filed  not  later  than  10  days  after  the  date 
on  which  the  debriefing  is  held. 

(3)  If  a  timely  agency-level  protest  was 
previously  filed,  any  subsequent  protest 
to  GAO  filed  within  10  days  of  actual 
or  constructive  knowledge.of  initial 
adverse  agency  action  will  be 
considered,  provided  the  agency-level 
protest  was  filed  in  accordance  with 
paragraphs  (aj(lj  and  (a)(2)  of  this 
section,  unless  the  contracting  agency 
imposes  a  more  stringent  time  for  filing, 
in  which  case  the  agency's  time  for 
filing  will  control.  In  cases  where  an 
alleged  impropriety  in  a  solicitation  is 
timely  protested  to  a  contracting  agency, 
any  subsequent  protest  to  GAO  will  be 
considered  timely  if  filed  within  the  10- 
day  period  provided  by  this  paragraph, 
even  if  filed  after  bid  opening  or  the 
closing  time  for  receipt  of  proposals. 

(b)  Protests  untimely  on  their  face 
may  be  dismissed.  A  protester  shall 
include  in  its  protest  all  information 
establishing  the  timeliness  of  the 
protest;  a  protester  will  not  be  permitted 
to  introduce  for  the  first  time  in  a 
request  for  reconsideration  information 
necessary  to  establish  that  the  protest 
was  timely. 

(cj  GAO,  for  good  cause  shown,  or 
where  it  determines  that  a  protest  raises 
issues  significant  to  the  procurement 
system,  may  consider  an  imtimely 
protest. 

(21.1    Notice  o«  protest,  subiniaaion  o( 
aginey  rapoft,  and  Ume  tor  (Ming  ol 
conwianta  on  rspoft. 

(a)  GAO  shall  notify  the  contracting 
agency  by  telephone  within  1  day  after 
the  filing  of  a  protest,  and,  unless  the 
protest  is  dismissed  under  this  part, 
shall  promptly  send  a  written 
confirmation  to  the  contracting  agency 
and  on  acknowledgment  to  the 
protester.  The  contracting  agency  shall 
immediately  give  notice  of  the  protest  to 
the  contractor  if  award  has  been  made 
or,  if  no  award  has  been  made,  to  all 
bidders  or  offerors  who  appear  to  have 
a  reasonable  prospect  of  receiving  an 
award.  The  contracting  agency  shall 
furnish  copies  of  the  protest 
submissions  to  those  parties,  except 
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where  disclosure  of  the  information  is 
prohibited  by  law,  with  instructions  to 
communicale  further  directly  with 
GAO.  All  parties  shall  fumidi  copies  of 
all  protest  communications  to  the 
contracting  agency  and  to  other 
participating  parties.  All  protest 
communications  shall  be  sent  by  means 
reasonably  calculated  to  effect 
expeditious  delivery. 

fb)  A  contracting  agency  or  intervenor 
which  believes  that  l^e  protest  or 
specific  protest  allegations  should  be 
dismissed  before  submission  of  an 
agency  report  should  file  a  request  for 
dismissal  as  soon  as  practicable. 

(c)  The  contracting  agency  shall  file  a 
report  on  the  protest  with  GAO  within 
30  days  after  the  telephone  notice  of  the 
protest  from  GAO.  The  report  provided 
to  the  parties  need  not  contain 
documents  which  the  agency  has 
previously  furnished  or  otherwise  made 
available  to  the  parties  in  response  to 
the  protest.  At  least  5  days  prior  to  the 
filing  of  the  report,  in  cases  in  which  the 
protester  has  filed  a  request  for  specific 
documents,  the  agency  shall  provide  to 
all  parties  and  GAO  a  list  of  those 
documents,  or  portions  of  documents, 
which  the  agency  has  released  to  the 
protester  or  intends  to  produce  in  its 
report,  and  of  the  documents  which  the 
agency  intends  to  vdlhhold  from  the 
protester  and  the  reasons  for  the 
proposed  withholding.  Any  objection  to 
the  scope  of  the  agency's  proposed 
disclosure  or  nondisclosure  of 
documents  must  be  filed  with  GAO  and 
the  other  parties  within  2  days  of  receipt 
of  this  list. 

(d)  The  report  shall  include  the 
contracting  officer's  statement  of  the 
relevant  facts,  including  a  best  estimate 
of  the  contract  value,  a  memorandum  of 
law,  and  a  list  and  a  copy  of  all  relevant 
documents,  or  portions  of  documents, 
not  previously  produced,  including,  as 
appropriate:  the  protest;  the  bid  or 
proposal  submitted  by  the  protester:  the 
bid  or  proposal  of  the  firm  which  is 
being  considered  for  award,  or  whose 
bid  or  proposal  is  being  protested:  all 
evaluation  documents:  the  solicitation, 
including  the  specifications;  the  abstract 
of  bids  or  offers;  and  any  other  relevant 
documents.  In  appropriate  cases,  the 
contracting  agency  may  request  that  the 
protester  produce  relevant  documents, 
or  portions  of  documents,  that  are  not  in 
the  agency's  possession. 

(e)  Subject  to  any  protective  order 
issued  in  the  protest  pursuant  to  §  21.4, 
the  contracting  agency  shall 
simultaneously  furnish  a  copy  of  the 
report  to  the  protester  and  any 
intervenors.  The  copy  of  the  report  filed 
with  GAO  shall  list  the  parties  who 
have  been  furnished  copies  of  the 


report.  Where  a  protester  does  not  have 
counsel  admitted  to  a  protective  order 
and  documents  are  withheld  from  the 
protester  in  accordance  with  this  part, 
the  agency  shall  provide  documents 
adequate  to  inform  the  protester  of  the 
basis  of  the  agency's  position. 

(f)  The  contracting  agency  may 
request  an  extension  of  time  for  the 
submission  of  the  list  of  documents  to 
be  provided  by  the  agency  pursuant  to 
§  21.3(c)  or  for  the  submission  of  the 
agency  report.  Extensions  will  be 
granted  on  a  case-by-case  basis, 

(g)  The  protester  owy  request 
additional  documents  after  receipt  of 
the  agency  report  when  their  existence 
or  relevance  first  becomes  evident. 
Except  when  authorized  by  GAO,  any 
request  for  additional  documents  must 
be  filed  with  GAO  and  the  contracting 
agency  not  later  tlian  2  days  after  their 
existence  or  relevance  is  known  or 
should  have  been  luiown,  whichever  is 
earlier.  The  contracting  agency  shall 
provide  the  requested  documents,  or 
portions  of  documents,  and  a  list  to 
GAO  and  the  other  parties  within  2  days 
or  explain  why  it  is  not  required  to 
produce  the  dociunents. 

(h)  Upon  the  request  of  a  party,  GAO 
will  decide  whether  the  contracting 
agency  must  provide  any  withheld 
documents,  or  portions  of  documents, 
and  whether  this  should  be  done  under 
a  protective  order.  When  withheld 
documents  are  provided,  the  protester's 
comments  on  the  agency  report  shall  be 
filed  within  the  original  comment  filing 
period  unless  GAO  determines  that  an 
extension  is  appropriate. 

(i)  Conunents  on  the  agency  report 
shall  be  filed  with  GAO  within  10  days 
after  receipt  of  the  report,  with  a  copy 
provided  to  the  contracting  agency  and 
other  participating  parties.  The  protest 
shall  be  dismissed  unless  the  protester 
files  comments  or  a  written  statement 
requesting  that  the  case  be  decided  on 
the  existing  record,  or  requests  an 
extension  of  time  within  the  10-day 
period.  Unless  otherwise  advised  by  the 
protester,  GAO  will  assume  the 
protester  received  the  agency  report  by 
the  due  date  specified  in  the 
acknowledgment  of  protest  furnished  by 
GAO.  Upon  a  showing  that  the  specific 
circumstances  of  a  protest  require  a 
period  longer  than  10  days  for  the 
submission  of  comments,  GAO  will  set 
a  new  date  for  the  submission  of 
comments.  Extensions  will  be  granted 
on  a  case-by-case  basis. 

(j)  GAO  may  request  or  permit  the 
submission  of  additional  statements  by 
the  parties  and  by  other  parties  not 
participating  in  the  protest  as  may  be 
necessary  for  the  bir  resolution  of  the 
protest  The  agency  and  other  parties 


shall  not  submit  any  additional 
statements  unless  the  statements  are 
specifically  requested  by  GAO  or 
submitted  after  permission  has  been 
granted  by  GAO. 

121.4    PrMaetfwoniara. 

(a)  At  the  request  of  a  party  or  on  its 
ovm  initiative,  GAO  may  issue  a 
protective  order  controlling  the 
treatment  of  protected  information. 
Such  information  may  include 
proprietary,  confidential,  or  source- 
selection-sensitive  material,  as  well  as 
other  information  the  release  of  which 
could  result  in  a  competitive  advantage 
to  one  or  more  firms.  The  protective 
order  shall  establish  procedures  for 
application  for  access  to  protected 
information,  identification  and 
safiaguarding  of  that  information,  and 
submission  of  redacted  copies  of 
documents  omitting  protected 
information.  Because  a  protective  order 
serves  to  facilitate  the  pursuit  of  a 
protest  by  a  protester  through  counsel, 
it  is  the  responsibility  of  protester's 
counsel  to  request  that  a  protective 
order  be  issued  and  to  submit  timely 
applications  for  admission  under  that 
order. 

(b)  If  no  protective  order  has  been 
issued,  the  agency  may  withhold  fitim 
the  parties  those  portions  of  its  report 
which  would  ordinarily  be  subject  to  a 
protective  order.  GAO  will  review  in 
camera  all  information  not  released  to 
the  parties. 

(c)  After  a  protective  order  has  been 
issued,  coimsel  or  consultants  retained 
by  counsel  appearing  on  behalf  of  a 
party  may  apply  for  admission  under 
the  order  by  submitting  an  applicatian 
to  GAO,  with  copies  furnished 
simultaneously  to  all  parties.  The 
application  shall  estabUsh  that  the 
appUcant  is  not  involved  in  competitive 
decision-making  for  any  firm  that  could 
gain  a  competitive  advantage  from 
access  to  the  protected  information  and 
that  there  will  be  no  significant  risk  of 
inadvertent  disclosure  of  protected 
information.  Objections  to  an 
applicant's  admission  shall  be  raised 
within  2  days  after  receipt  of  the 
application,  although  GAO  may 
consider  objections  raised  after  t}iat 
time. 

(d)  Any  violation  of  the  terms  of  a 
protective  order  may  result  in  the 
imposition  of  such  sanctions  as  GAO 
deems  appropriate,  including  referral  to 
appropriate  bar  associations  or  other 
disciplinary  bodies  and  restricting  the 
individual's  practice  before  GAO. 
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S21-S    Proim IssuM not f or 
oonaMaralion. 

GAO  shall  sununarily  dismiss  a 
protest  or  specific  protest  allegations 
that  do  not  state  a  valid  basis  for  protest, 
are  luitimely  (unless  considered 
pursuant  to  $  21 .2(c)),  or  are  not 
properly  before  GAO.  A  protest  or 
specific  protest  allegations  may  be 
dismissed  any  time  sufficient 
information  is  obtained  by  GAO 
warranting  dismissal.  Where  an  entire 
protest  is  dismissed,  no  agency  report 
shall  be  filed;  where  specific  protest 
allegations  are  dismissed,  an  agency 
report  shall  be  filed  on  the  remaining 
allegations.  Among  the  protest  bases 
which  shall  be  dismissed  are  the 
following: 

(a)  OMtract  administration.  The 
admims^tion  of  an  existing  contract  is 
within  the  discretion  of  the  contracting 
agency.  Disputes  between  a  contractor 
and  the  agency  are  resolved  pursuant  to 
the  disputes  clause  of  the  contract  and 
the  Contract  Disputes  Act  of  1978.  41 
U.S,C.  601-613. 

(b)  Small  Business  Administration 
issues.  (1)  Small  business  size  standards 
and  standard  industrial  classification. 
Challenges  of  established  size  standards 
or  the  size  status  of  particular  firms,  and 
challenges  of  the  selected  standard 
industrial  classification  may  be 
reviewed  solely  by  the  Small  Business 
Administration.  15  U.S.C.  637(b)(6). 

(2)  Small  Business  Certificate  of 
Competency  Program.  Any  referral 
made  to  the  Small  Business 
Administration  pursuant  to  sec.  8(b)(7) 
of  the  Small  Business  Act,  or  any 
issuance  of,  or  refusal  to  issue,  a 
certificate  of  competency  under  that 
section  will  not  be  reviewed  by  GAO 
absent  a  showing  of  possible  bad  faith 
on  the  part  of  govenunent  officials  or  a 
failure  to  consider  vital  information 
bearing  on  the  firm's  responsibihty.  15 
U.S.C  637rb)(7). 

(3)  Procurements  under  sec.  8(a)  of 
the  Small  Business  Act.  Under  that 
section,  since  contracts  are  entered  into 
with  the  Smoll  Business  Administration 
at  the  contracting  officer's  discretion 
and  on  such  terms  as  are  agreed  upon 
by  the  procuring  agency  and  the  Small 
Business  Administration,  the  decision 
to  place  or  not  to  place  a  procurement 
under  the  8(a)  program  is  not  subject  to 
review  absent  a  showing  of  possible  bad 
faith  on  the  part  of  government  officials 
or  that  regulations  may  have  been 
violated.  15  U.S.C.  637(a). 

(c)  Affirmative  determination  of 
responsibility  by  the  contracting  officer. 
Because  the  determination  that  a  bidder 
or  offeror  is  capable  of  performing  a 
contract  is  based  in  large  measure  on 
subjective  judgments  which  generally 


are  not  readily  susceptible  of  reasoned 
review,  an  affirmative  determination  of 
responsibility  will  not  be  reviewed 
absent  a  showing  of  possible  bad  Eaith 
on  the  part  of  government  officials  or 
that  definitive  responsibility  criteria  in 
the  solicitation  were  not  met. 

(d)  Procurement  integrity.  For  any 
Federal  procurement,  GAO  will  not 
review  an  alleged  violation  of 
subsections  (a),  (b),  (c),  or  (d)  of  sec.  27 
of  the  Office  of  Federal  Procurement 
Policy  Act,  41  U.S.C.  423,  as  amended 
by  sec.  4304  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
Public  Law  104-106, 110  SlaL  186. 
February  10, 1996,  where  the  protester 
foiled  to  report  the  information  it 
believed  constituted  evidence  of  the 
offense  to  the  Federal  agency 
responsible  for  the  procurement  within 
14  days  after  the  protester  first 
discovered  the  possible  violation.  The 
provision  in  paragraph  (d)  of  S  21.5  will 
apply  not  later  than  January  1, 1997. 

(e)  Protests  not  filed  either  in  GAO  or 
the  contracting  agency  within  the  time 
limits  set  forth  in  $  21.2. 

(0  Protests  which  lack  a  detailed 
statement  of  the  legal  and  factual 
grounds  of  protest  as  required  by 
§  21.1(c)(4),  or  which  fail  to  clearly  stale 
legally  sufficient  grounds  of  protest  as 
required  by  §  21.1(f). 

(g)  Procurements  by  agencies  other 
than  Federal  agencies  as  defined  by  sec. 
3  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  472.  Protests  of  procurements  or 
proposed  procurements  by  agencies 
such  as  the  U.S.  Postal  Service,  the 
Federal  Deposit  Insurance  Corporation, 
and  nonappropriated  fund  activities  are 
beyond  GAO's  bid  protest  jurisdiction 
as  established  in  31  U.S.C.  3551-3556. 

(h)  Subcontract  protests.  GAO  will 
not  consider  a  protest  of  the  award  or 
proposed  award  of  a  subcontract  except 
where  the  agency  awarding  the  prime 
contract  has  requested  in  writing  that 
subcontract  protests  be  decided 
pursuant  to  §  21.13. 

121.6    WItMKldlngolawwdami 
suapanaion  of  contract  parlormance. 

Where  a  protest  is  filed  with  GAO,  the 
contracting  agency  may  be  required  to 
withhold  award  and  to  suspend  contract 
performance.  The  requirements  for  the 
withholding  of  award  and  the 
suspension  of  contract  performance  are 
set  forth  in  31  U.S.C.  3553  (c)  and  (d). 


$21.7 

(a)  At  the  request  of  a  party  or  on  its 
own  initiative,  GAO  may  conduct  a 
hearing  in  coimection  with  a  protest. 
The  request  shall  set  forth  the  reasons 


why  a  hearing  is  needed  to  resolve  the 
protest. 

(b)  Prior  to  the  hearing,  GAO  may 
hold  a  pre-hsaring  conference  to  discuss 
and  resolve  matters  such  as  the 
procedures  to  be  followed,  the  issues  to 
be  considered,  and  the  witnesses  who 
will  testify. 

(c)  Hearings  generally  will  be 
conducted  as  soon  as  practicable  after 
receipt  by  the  parties  of  the  agency 
report  and  relevant  documents. 
Although  hearings  ordinarily  will  be 
conducted  at  GAO  in  Washington,  DC, 
hearings  may,  at  the  discretion  of  GAO. 
be  conducted  at  other  locations,  or  by 
telephone. 

(d)  All  parties  participating  in  the 
protest  shall  be  invited  to  attend  the 
hearing.  Others  may  be  permitted  to 
attend  as  observers  and  may  participate 
as  allowed  by  GAO's  l^earing  ofiiciBl.  In 
order  to  prevent  the  improper  disclosure 
of  protected  information  at  the  hearing, 
GAO's  hearing  official  may  restrict 
attendance  during  all  or  part  of  the 
proceeding. 

(e)  Hearings  shall  normally  be 
recorded  and/or  transcribed.  If  a 
recording  and/or  transcript  is  mads,  any 
party  may  obtain  copies  at  its  own 
expense. 

(f)  If  a  witness  whose  attendance  has 
been  requested  by  GAO  bits  to  attend 
the  hearing  or  fails  to  answer  a  relevant 
question,  GAO  may  draw  an  inference 
unfavorable  to  the  party  for  whom  the 
witness  would  have  testified. 

(g)  If  a  hearing  is  held,  no  separate 
conunents  on  the  agency  report  should 
be  submitted  unless  specifically 
requested  by  GAO.  Each  party  shall  file 
with  GAO,  within  5  days  after  the 
hearing  was  held  or  as  specified  by 
GAO,  a  single  document  expressing  any 
conunents  on  both  the  hearing  and 
agency  report,  with  copies  furnished  to 
the  other  parties.  By  the  due  date,  if  the 
protester  has  not  fil^  comments  or  a 
written  statement  requesting  that  the 
case  be  decided  on  the  existing  record, 
GAO  shell  dismiss  the  protest 

(h)  In  post-hesring  comments,  the 
parties  should  reference  all  testimony 
and  admissions  in  the  hearing  record 
that  they  consider  relevant,  providing 
specific  citations  to  the  testimony  and 
admissions  referenced. 

{21.8    Rmiwdles. 

(a)  If  GAO  determines  that  a 
solicitation,  cancellation  of  a 
solicitation,  termination  of  a  contract, 
proposed  award,  or  award  does  not 
comply  with  statute  or  regulation,  it 
shall  recommend  that  the  contracting 
agency  implement  any  combination  of 
the  following  remedies: 
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(1)  ReErain  from  exercising  options 
under  the  contract; 
(Z)  Terminate  the  contract: 

(3)  Recompete  the  contract; 

(4)  Issue  a  new  solicitation; 

(5)  Award  a  contract  consistent  with 
statute  and  regulation;  or 

(6)  Such  other  reconunendatioa(s]  as 
GAO  determines  necessary  to  promote 
compliance. 

(b)  In  delermining  the  appropriate 
recommeadation(s),  GAO  shall,  except 
as  specified  in  paragraph  (c)  of  this 
section,  consider  all  circumstances 
surrounding  the  procurement  or 
proposed  procurement  including  the 
seriousness  of  the  procurement 
deficiency,  the  degree  of  prejudice  to 
other  parties  or  to  the  integrity  of  the 
competitive  procurement  system,  the 
good  faith  of  the  parties,  the  extent  of 
performance,  the  cost  to  the 
government,  the  urgency  of  the 
procurement,  and  the  impact  of  the 
reconmiendation(s)  on  the  contracting 
agency's  mission. 

(c)  If  the  head  of  the  procuring 
activity  determines  that  performance  of 
the  contract  notwithstanding  a  pending 
protest  is  in  ihe  government's  best 
interest.  GAO  shall  make  its 
recommendationCs)  under  paragraph  (a) 
of  this  section  without  regard  to  any 
cost  or  disruption  from  terminating, 
recompeting,  or  reawarding  the  contract. 

(d)  II  GAO  determines  that  a 
solicitation,  proposed  award,  or  award 
does  not  comply  with  statute  or 
regulation,  it  may  recommend  that  the 
contracting  agency  pay  the  protester  the 
costs  of: 

(1)  Filing  and  pursuing  the  protest, 
including  attorneys'  fees  and  consultant 
and  expert  witness  fees;  and 

(2)  Bid  and  proposal  preparation. 

(e)  If  the  contracting  agency  decides  to 
take  corrective  action  in  response  to  a 
protest.  GAO  may  recommend  that  the 
agency  pay  the  protester  the  costs  of 
filing  and  pursuing  Ihe  protest, 
including  attorneys'  fees  and  consultant 
and  expert  witness  fees.  The  protester 
shall  file  any  request  that  GAO 
recommend  that  costs  be  paid  within  15 
days  after  being  advised  that  the 
contracting  agency  has  decided  to  take 
corrective  action.  The  protester  shall 
furnish  a  copy  of  its  request  to  the 
contracting  agency,  which  may  file  a 
response  within  15  days  after  receipt  of 
Ihe  request,  with  a  copy  furnished  to  the 
protester. 

(f)(1)  If  GAO  recommends  that  the 
contracting  agency  pay  the  protester  the 
costs  of  filing  and  pursuing  the  protest 
and/or  of  bid  or  proposal  preparation, 
Ihe  protester  and  the  agency  shall 
attempt  to  reach  agreement  on  the 
amount  of  costs.  The  protester  shall  file 


its  claim  for  costs,  detailing  and 
certifying  the  time  expended  and  costs 
incurred,  with  the  contracting  agency 
within  60  days  after  receipt  of  GAO's 
recommendation  that  the  agency  pay  the 
protester  its  costs.  Failure  to  file  the 
claim  within  that  lime  may  result  in 
forfeiture  of  Ihe  protester's  right  to 
recover  its  costs. 

(2)  The  contracting  agency  shall  issue 
a  decision  on  the  claim  for  costs  as  soon 
as  practicable  after  the  claim  is  filed.  If 
the  protester  and  the  contracting  agency 
cannot  reach  agreement  within  a 
reasonable  time,  GAO  may,  upon 
request  of  the  protester,  recommend  the 
amount  of  costs  the  agency  should  pay 
in  accordance  with  31  U.S.C  3S54(c).  In 
such  cases,  GAO  may  also  reconunend 
that  the  contracting  agency  pay  the 
protester  the  costs  of  pursuing  the  claim 
for  costs  before  GAO. 

(3)  The  contracting  agency  shall  notify 
GAO  within  60  days  after  GAO 
recommends  the  amount  of  costs  the 
agency  should  pay  the  protester  of  the 
action  taken  by  the  agency  in  response 
to  the  recommendation. 

fX1.9    TlmatordKWonbyQAa 

(a)  GAO  shall  issue  a  decision  on  a 
protest  within  100  days  after  it  is  filed. 

(b)  In  protests  where  GAO  uses  the 
express  option  procedures  in  §  21.10, 
GAO  shall  issue  a  decision  on  a  protest 
within  65  days  after  it  is  filed. 

(c)  GAO,  to  the  maximum  extent 
practicable,  shall  resolve  a  timely 
supplemental  protest  adding  one  or 
more  new  grounds  to  an  existing 
protest,  or  a  timely  amended  protest, 
within  the  time  limit  established  in 
paragraph  (a)  of  this  section  for  decision 
on  the  initial  protest.  If  a  supplemental 
or  an  amended  protest  caiuiot  be 
resolved  within  that  time  limit,  GAO 
may  resolve  the  supplemental  or 
amended  protest  using  the  express 
option  procedures  in  §  21.10. 

J  21.10    ExprsM  options,  flexible 
allaniativB  procedures,  accalafMed 
aclwdutes,  summary  decisions,  and  status 
and  oilier  conferences. 

(a)  At  the  request  of  a  party  or  on  its 
own  initiative.  GAO  may  decide  a 
protest  using  an  express  option. 

(b)  The  express  option  will  be 
adopted  at  the  discretion  of  GAO  and 
only  in  those  cases  suitable  for 
resolution  within  65  days. 

(cl  Requests  for  the  express  option 
shall  be  in  writing  and  received  in  GAO 
not  later  than  5  days  after  the  protest  or 
supplemental/amended  protest  is  filed. 
GAO  will  promptly  notify  the  parties 
whether  the  case  will  be  handled  using 
the  express  option. 


(d)  When  the  express  option  is  used, 
the  following  schedule  applies  instead 
of  those  deadlines  in  §  21. 3  and  S  21.7: 

(1)  The  contracting  agency  shall  file  a 
complete  report  with  GAO  and  the 
parties  within  20  days  after  it  recsives 
notice  from  GAO  that  the  express  option 
will  be  used. 

(2)  Comments  on  the  agency  report 
shall  be  filed  with  GAO  and  the  other 
parties  within  5  days  after  receipt  of  the 
report. 

(3)  If  a  hearing  is  held,  no  separate 
comments  on  the  agency  report  under 
paragraph  (d)(2)  of  this  section  should 
be  submitted  unless  specifically 
requested  by  GAO.  Consolidated 
comments  on  the  agency  report  and 
hearing  shall  be  filml  within  5  days  after 
the  hearing  was  held  or  as  specified  by 
GAO. 

(4)  Where  circumstances  demonstrate 
that  a  case  is  no  longer  suitable  for 
resolution  using  the  express  option, 
GAO  shall  establish  a  new  schedule  for 
submissions  by  the  parties. 

(e)  GAO  may  use  flexible  alternative 
procedures  to  promptly  and  foirly 
resolve  a  protest,  including  establishing 
an  accelerated  schedule  and/or  issuing 
a  summary  decision. 

(0  GAO  may  conduct  status  and  other 
conferences  by  telephone  or  in  person 
with  all  parties  participating  in  a  protest 
to  promote  the  expeditious  development 
and  resolution  of  the  protest. 

{21.11    EWscI  ot  KidteM  proc— dingi. 

(a)  A  protester  must  immediately 
advise  GAO  of  any  court  prtKeeding 
which  involves  the  subject  matter  of  a 
pending  protest  and  must  file  with  GAO 
copies  of  all  relevant  court  documents. 

(b)  GAO  will  dismiss  any  protest 
where  the  matter  involved  is  Ihe  subject 
of  litigation  before  a  court  of  competent 
jurisdiction,  or  where  the  matter 
involved  has  been  decided  on  the  merits 
by  a  court  of  competent  jurisdiction. 
GAO  may,  at  Ihe  request  of  a  court, 
issue  an  advisory  opinion  on  a  bid 
protest  issue  that  is  before  the  court.  In 
these  cases,  unless  a  different  schedule 
is  established,  the  times  provided  in  this 
part  for  filing  the  agency  report 

(§  21.3(c)),  filing  comments  on  the 
report  (§  21.3(i)).  holding  a  hearing  and 
filing  comments  (§  21.7).  and  issuing  a 
decision  (§21.9)  shall  apply. 

§21.12    OisSfllHiMon  of  decisions. 

(a)  Unless  it  contains  protected 
information,  a  copy  of  a  decision  shall 
be  provided  to  Ihe  protester,  any 
intervenors,  the  head  of  Ihe  contracting 
activity  responsible  for  the  protested 
procurement,  and  the  senior 
procurement  executive  of  each  Federal 
agency  involved:  a  copy  shall  also  be 
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made  available  to  the  public.  A  copy  of 
a  decision  containing  protected 
information  shall  be  provided  only  to 
the  contracting  agency  and  to 
individuals  admitted  to  any  protective 
order  issued  in  the  protest.  A  public 
veraion  omitting  the  protected 
information  shall  be  prepared  wherever 
possible. 

(b)  Decisions  are  available  &om  GAO 
by  electronic  means. 

{21.13    NonstMutory  proMM. 

(a)  GAO  will  consider  protests 
concerning  awards  of  subcontracts  by  or 
for  a  Federal  agency,  sales  by  a  Federal 
agency,  or  procurements  by  agencies  of 
the  government  other  than  Federal 
agencies  as  defined  in  §  21.0(c)  if  the 
agency  involved  has  agreed  in  writing  to 
have  protests  decided  by  GAO. 

(b)  The  provisions  of  this  part  shall 
apply  to  nonstatutory  protests  except  for 
Ihe  provision  of  §  21.8(d)  pertaining  to 
recommendations  for  the  payment  of 
costs.  The  provision  for  the  withholding 
of  award  and  the  suspension  of  contract 
performance,  31  U.S.C.  3553(c)  and  (d), 
also  does  not  apply  to  nonstatutory 
protests. 

{21.14    nequest  tot  neomUmUon. 

(a)  The  protester,  any  intervinor,  and 
any  Federal  agency  involved  in  the 
protest  may  request  reconsideration  of  a 
bid  protest  decision.  GAO  will  not 
consider  a  request  for  reconsideration 
that  does  not  contain  a  detailed 
statement  of  the  factual  and  legal 
grounds  upon  which  reversal  or 
modification  is  deemed  warranted, 
specifying  any  errors  of  law  made  or 
information  not  previously  considered. 

(b)  A  request  for  reconsideration  of  a 
bid  protest  decision  shall  be  filed,  with 
copies  to  the  parties  who  participated  in 
Ihe  protest,  not  later  than  10  days  after 
the  basis  for  reconsideration  is  known 
or  should  have  been  known,  whichever 
is  earlier. 

(c)  GAO  will  summarily  dismiss  any 
request  for  reconsideration  that  fails  to 
state  a  valid  basis  for  reconsideration  or 
is  untimely.  The  filing  of  a  request  for 
reconsideration  does  not  require  the 
withholding  of  award  and  the 
suspension  of  contract  performance 
under  31  U.S.C.  3553  (c)  and  (d). 
Robert  P.  Murphy, 

General  Counsel. 
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DEPARTMENT  OF  AaRICULTURE 

Food  and  ConaunMr  Service 

7CFRPatt29S 

RM0SS4^C13 

Availability  of  bifoiniBtkin  and  Raconta 
totliePuMIc 

AQBNCY:  Food  and  Consumer  Service, 

USDA. 

ACnON:  Final  rule. 

summary:  This  rule  amends  the  Food 
and  Consumer  Service  (FtS)  Freedom  of 
Information  Act  (FOIA)  regulations 
contained  in  7  CFR  part  295  as  required 
by  the  FOIA  and  7  CFR  part  1— 
Administrative  Regulations,  subpart  A — 
Official  Records,  S  1.3  Agencjf 
Implementing  Regulations.  Ine  revised 
information  mainly  reflects  changes  in 
office  addresses  and  locations  and 
expands  the  information  for  accessing 
records. 

EFFECTIVE  DATE:  August  26, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Scotdato,  Freedom  of 
Information  Act  Officer,  Information 
Technology  Division,  Food  and 
Consumer  Service,  USDA.  Alexandria. 
VA  22302  (703-305-2244). 
SUPPlfMBfTARY  MFORMATtON:  The  FOIA 
(5  U.S.C.  552(a)(1))  requires  Federal 
agencies  to  publish  in  the  Federal 
Register  regulations  describing  how  Ihe 
public  may  obtain  information  from  the 
agency.  Part  295  of  Title  7,  Code  of 
Federal  Regulations,  is  issued  in 
accordance  with  the  regulations  of  the 
Secretary  of  Agriculture  at  7  CFR  part  1, 
subpart  A,  implementing  FOIA. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C  553,  notice  of  proposed 
rulemaking  and~bpportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Further,  since  this  rule  relates 
to  internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12866.  The  Administrator  of  FCS 
has  certified  that  this  rule  will  not  cause 
a  significant  economic  impact  or  other 
substantial  effect  on  small  entities. 
Therefore,  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C  601, 
et  seq.,  do  not  apply.  This  rule  contains 
no  reporting  or  recordkeeping 
requirements  subjoct  to  review  under 
Ihe  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  This  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Justice  Reform,  and  has  been 
determined  to  meet  the  applicable 
standards  of  the  Executive  Order.  This 


rule  is  intended  to  have  preemptive 
effect  with  respect  to  any  State  or  local 
laws,  regulations,  or  policies  that 
conflict  with  its  provisions,  or  that 
would  otherwise  impede  its  full 
implementation.  Prior  to  any  judicial 
challenge  to  the  application  of  this  rule, 
a  requester  must  exhaust  all  applicable 
administrative  remedies  provided  in  7 
CFV.  part  1,  subpart  A. 

By  this  publication  the  Food  and 
Consumer  Service  is  notifying  the 
Public  of  its  office  locations,  the  houra 
of  operation,  the  kinds  of  information 
available,  and  the  responsible  officials 
where  information  may  be  obtained.  In 
addition  to  the  headquarters  offices,  the 
Food  and  Consumer  Service  has 
regional  and  field  offices  located 
throughout  the  Country. 

List  of  Subjects  in  7  CFR  Part  295 

Freedom  of  Information. 
Accordingly.  7  CFR  part  295  is 
revised  to  read  as  follows: 

PART  295— AVAILABILTPT  OF 
INFORMATION  AND  RECORDS  TO 
THE  PUBLIC 

Sec 

295.1  Gensial  statement 

295.2  Oiganizational  description. 

295.3  Infonnational  and  educational 
publications. 

295.4  Program  evaluation  status  reports. 

295.5  Ptoeram  statistical  reports. 

295.6  Putilic  inspection  and  copying. 

295.7  Indaxss. 

295.8  Raquests. 

295.9  Appeals. 

Aniheiily:  5  U.S.C  301. 552: 7  CFR  1.1- 
1.23. 

{29S.1    Qensral  statement 

This  part  is  issued  in  accordance  with 
the  regulations  of  the  Secretary  of 
Agriculture  at  7  CFR  1.1-1.23.  and 
appendix  A.  implementing  the  Freedom 
of  Information  Act  (5  U.S.C.  552).  The 
Secretary's  regulations,  as  implemented 
by  Ihe  regulations  in  this  part,  govern 
the  availability  of  records  of  FCS  to  Ihe 
public. 

{2«S.2    Organizational  tfeacflplioa 

The  description  of  the  central  and 
field  organization  of  FCS  is  published  as 
a  notice  in  Ihe  Federal  Register  and  may 
be  revised  from  time  to  time  in  like 
manner.  Such  description  contains  a 
listing  of  FCS  headquarters  and  field 
organizational  units  and  their  functions. 

{296.3    mtormationai  am) aducaaonai 
pubUeatlons. 

FCS  publishes  a  wide  variety  of 
informational  and  educational 
periodicals,  pamphlets,  brochures, 
leaflets,  guides,  and  educational  aids 
explaining  the  operation  of  PCS  food 
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assistance  programs.  For  more 
information  concerning  FCS 
publications  and  how  to  obtain  them, 
write  the  Director,  Public  Information 
Staff,  Food  and  Consumer  Service, 
USDA,  3101  Park  Center  Drive. 
Alexandria.  VA  22302-1500. 

1295.4  Progran  mtuadon  sMu*  raporta. 

FCS  also  publishes  summaries  of 
objectives  and  findings  of  completed 
studies  and  projects  concerning 
evaluation  of  FCS  food  assistance 
programs.  A  copy  of  the  current  status 
report  on  completed  studies  may  be 
obtained  by  writing  the  Director,  Office 
of  Analysis  and  Evaluation,  Food  and 
Consumer  Service.  USDA.  3101  Park 
Center  Drive,  Alexandria,  VA  22302- 
1500. 

1295.5  Pfoflinn  statistical  raporti. 

Current  and  historical  information  on 
FCS  food  assistance  program  size, 
monetary  outlays,  geographic 
distribution,  racial  and  ethnic 
participation  rates,  and  other  data  is 
published  throughout  the  year.  Limited 
supplies  aie  available  for  public 
distribution  upon  request.  Write  the 
Director,  Program  Information  Division, 
Food  and  Consumer  Service,  USDA, 
3101  Park  Center  Drive,  Alexandria,  VA 
22302-lSOO. 

{198.S    PubHc  kiapaction  and  copying. 

5  U.S.C.  SS2(al(21  requires  that  certain 
informational  materials  be  made 
available  for  pubUc  inspection  and 
copying.  Such  materials  maintained  by 
FCS  may  be  inspected  and  copied 
during  tegular  office  hours  (cumntly 
8:30  a.m.  to  5  pjn.).  Interested  parties 
may  submit  requests  to  the  FCS  Records 
Management  Officer,  Information 
Technology  Division,  3101  Park  Center 
Drive,  Alexandria,  VA  22302-1500. 


I29&7 

5  U.S.C  S52(aJ(2)  also  requires  an 
index  of  the  materials  required  to  be 
made  available  for  public  inspection 
and  copying  be  published  quarterly. 
Copies  of  this  Index  for  FCS  materials 
will  be  maintained  for  public  inspection 
and  copying  during  regular  office  hours 
in  FCS  Library,  Room  810.  3101  Park 
Center  Drive,  Alexandria,  Va.  22302- 
1500.  Free  copies  of  the  current  index 
may  be  obtained  by  writing  or  visiting 
any  of  the  FCS  offices  listed  in  the  lood 
telephone<iirectory  or  those  listed 
below: 

(a)  Records  Management  Officer. 
Information  Technology  Division,  Food 
and  Consumer  Service,  USDA,  3101 
Park  Center  Drive,  Alexandria,  Va. 
22302-1500. 

(b)  Director,  Financial  Management, 
Food  and  Consumer  Service,  USDA,  300 


Corporate  Blvd.,  Meicer  Corporate  Park, 
Robbinsville,  NJ  08691-1518. 

(c)  Director,  Financial  Management. 
Food  and  Consumer  Service,  USDA,  77 
Forsyth  Street,  SW,  AtlanU,  CA  30303- 
3427. 

(d)  Director,  Financial  and 
Administrative  Management,  Food  and 
Consumer  Service,  USDA,  77  W. 
Jackson  Blvd.,  Chicago,  Illinois  60604- 
3507. 

(e)  Director,  Financial  Management, 
Food  and  Consumer  Service,  USDA, 
1100  Commerce  St.,  Dallas,  Texas 
75242-9980. 

(f)  Director,  Financial  Management, 
Food  and  Consumer  ^rvice,  USDA,  550 
Kearney  St.  San  Francisco,  CA  94108- 
2518. 

(g)  Director,  Financial  Management, 
Food  and  Consimier  Service,  USDA,  10 
Causeway  Street,  Boston,  MA  02222- 
1069. 

(h)  Director.  Financial  and 
Administrative  Management,  Food  and 
Consumer  Service,  USDA,  1244  Speer 
Blvd.,  Denver,  CO  80204-3581. 

(29SJ    RaquaMs. 

(a)  Requests  for  FCS  program  records 
under  5  U.S.C  552(a)(3)  shall  be  made 
in  accordance  with  USDA 
Administrative  Regulations  7  CFR  1.6 
and  addressed  to  the  appropriate  FCS 
official  listed  below: 

(1)  Food  Stamp  program  records — 
Requests  for  Food  Stamp  information 
should  be  addressed  to  the  Director  of 
the  appropriate  Division  (Program 
Development  Division,  Benefit 
Redemption  Division,  or  Program 
Accountability  Division)  at  the 
following  address:  Food  and  Consumer 
Service,  USDA,  3101  Park  Center  Drive, 
Alexandria.  VA,  22302-1500. 

(2)  Child  Nutrition  Program  records — 
EKrector,  Child  Nutrition  Division,  Food 
and  Consumer  Service,  USDA,  3101 
Park  Center  Drive,  Alexandria,  VA 
22302-1500. 

(3)  Food  Distribution  Program 
records — Director,  Food  Distribution 
Division,  Food  and  Consumer  Service, 
USDA,  3101  Park  Center  Drive. 
Alexandria,  VA  22302-1500. 

(4)  Supplemental  Food  Program 
records— Director,  Supplemental  Food 
Programs  EKvision,  Food  and  Consumer 
Service,  USDA,  3101  Park  Center  Drive, 
Alexandria,  VA  22302-1500. 

(b)  If  the  requester  is  unable  to 
determine  the  official  to  whom  his 
request  should  be  addressed,  he  should 
address  it  to:  Freedom  of  Information 
Act  Officer,  Information  Technology 
Division,  3101  Park  Center  Drive, 
Alexandria.  VA  22302.  The  Freedom  of 
Information  Act  Officer  will  refer  such 
requests  to  the  appropriate  official. 


(c)  The  officials  outlined  in  paragraph 
(a)  are  authorized  to  make 
determinations  in  accordance  with 
USDA  Administrative  Regulations  at  7 
CFR  1.8. 

{298.9    Appeals. 

(a)  Any  person  whose  request  for 
records  is  denied  shall  have  the  right  to 
appeal  that  denial  in  accordance  with 
USDA  Administrative  Regulations  7 
CFR  1.13.  All  appeals  shall  be  addressed 
to:  Administrator,  Food  and  Consumer 
Service,  USDA,  3101  Park  Center  Drive,' 
Alexandria,  VA  22302-1500. 

(b)  The  following  officials  are 
delegated  authority  to  make  decisions 
on  Freedom  of  Information  Act  appeals 
at  the  address  above: 

(1)  Food  Stamp  program  (general) — 
Deputy  Administrator,  Food  Stamp 
Program; 

(2)  Food  Stamp  program  (appeals  on 
names  of  Food  Stamp  Investigators  and 
Investigative  aids) — ^Director,  Benefit 
Redemption  Division: 

(3)  Child  Nutrition  program — Deputy 
Administrator,  Special  Nutrition 


W  Food  Distribution  program — 
Deputy  Administrator,  Special  Nutrition 
Programs; 

(5)  Supplemental  Food  program — 
Deputy  Administrator,  Special  Nutrition 
Programs: 

(6)  Management  offices — Deputy 
Administrator,  Management: 

(7)  Financial  Management  offices^ 
Deputy  Administrator,  Financial 
Management: 

(8)  Appeals  not  covered  above- 
Associate  Administrator,  FCS. 

Dated:  July  IS.  1096. 
WUUaBE.Ladwig. 

Administraror,  Food  and  Consumer  Servjce. 
(PR  Doc  96-18998  Filed  7-2S-96;  8:45  ami 
BLiwa  coof  Mi».a*-u 


Faderai  Crop  Inauiwice  CofporaUoii. 

7CFR  Part  401 
nNoses-ABeo 

Oaneral  Crop  Insuranca  Regulations, 
Qanaral  Crop  Insurance  Policy 

AQENCY:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Interim  rule  and  request  for 

comments. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations,  General 
Crop  Insurance  Policy  located  at  7  CFR 
part  401.  The  intended  eBect  of  this 
interim  rule  is  to  remove  restrictions 
mandated  by  the  Food  Security  Act  of 


1985  that  preclude  eligibility  for  crop 
insurance  for  any  person  who  in  any 
crop  year  produces  an  agricultural 
commodity  on  a  field  which  is  classified 
as  predominantly  highly  erodible  land 
(sodbuster  provision)  or  converted 
wetland  (swampbuster  provision).  The 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (the  1996  Act) 
amends  the  crop  insurance  restrictions, 
so  producers  who  are  in  violation  of  the 
sodbuster/swampbuster  provisions  will 
be  eligible  for  crop  insurance  coverage 
on  or  after  July  3, 1996. 
DATES:  Effective  date:  July  3, 1996. 

Comment  date.  Written  comments, 
data,  and  opinions  on  this  rule  will  be 
accepted  until  close  of  business 
September  23, 1996. 
AOOnesses:  interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief.  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of  Agriculture 
(USDA),  9435  Holmes  Road,  Kansas 
City.  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324.  South  Building, 
USDA,  14th  and  Independence  Avenue, 
SW.,  Washington,  DC,  8:15  a.m.-4:45 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  WFORMATION  CONTACT: 
Stephen  Hoy,  Program  Analyst, 
Re^aich  and  Development  Division, 
Product  Development  Branch,  FCIC,  at 
the  Kansas  City,  MO,  address  listed 
above,  telephone  (816)  926-7730. 

SUPPI.8IIBITARY  INFOflMATiaN: 

Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  under 
USDA  procedures  established  by 
Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  imder 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
June  30,  2001. 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  No.  12866  and  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Cost-Benefit  Analysis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  address  listed  above.  In 
summary,  the  analysis  finds  that  the 
removal  of  sanctions  affecting  a 
producer's  eligibility  for  Federal  crop 
insurance  as  specified  in  the  sodbuster 
and  swampbuster  provisions  will  result 
in  two  types  of  costs.  First, 


enviroiunental  costs,  in  some  cases,  will 
be  incurred  as  the  elimination  of  crop 
insurance  from  the  list  of  denied 
benefits  reduces  the  sanctions 
associated  with  violating  sodbuster/ 
swampbuster  provisions.  Second,  if 
acres  affected  by  the  sodbuster/ 
swampbuster  provisions  are 
increasingly  planted  and  insured,  the 
costs  to  the  Federal  Crop  Insuranca 
Corporation  will  rise.  The 
environmental  and  Federal  costs 
associated  with  elimination  of  crop 
insurance  as  a  sodbuster/swampbuster 
sanction  are,  however,  largely  unknown. 

Environmental  costs  will  depend  on 
the  extent  farmers  produce  insurable    ' 
crops  (or  alter  practices  or  structures)  on 
sodbuster/swampbuster  acreage  when 
such  activity  would  not  otherwise 
occur.  Many  variables  will  affect  a 
producer's  decision,  including  the 
amount  of  land  affected  by  sodbuster/ 
swampbuster  relative  to  the  producer's 
total  acreage  receiving  benefits, 
expected  prices  and  yields,  the  loss  of 
USDA  benefits  (other  than  crop 
insurance),  expected  crop  insurance 
benefits,  and  the  expected 
environmental  impact. 

Federal  costs  associated  vrith  the 
elimination  of  crop  insurance  as  a 
sodbuster/swampbuster  sanction  are 
unknown  because  the  number  of 
producers  whd  will  violate  sodbuster/ 
swampbuster  provisions,  and  insure 
crops  produced  on  their  farms,  is 
impassible  to  judge.  The  actual  realized 
cost  will  depend  to  a  large  extent  on 
FQC's  appropriately  rating  sodbuster 
and  swampbuster  acreage  that  is  planted 
and  insured.  Between  1500,000  and  SI 
million  in  crop  insurance  benefits  were 
denied  atmually  due  to  sodbuster/ 
swampbuster  violations  in  recent  years. 
Benefits  of  a  similar  magnitude  to  the 
recent  denials  will  probably  be  paid  in 
future  years. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  information 
collection  requirements  contained  in 
these  regulations  have  been  previously 
approved  by  OMB  control  numbers 
0563-0003.  0563-0016  and  0560-0004. 
Copies  of  the  information  collections 
may  be  obtained  from  Bonnie  Hart, 
USDA,  FSA,  Advisory  and  Corporate 
Operations  Staff,  Regulatory  Review 
Group,  P.O.  Box  2415,  Ag  Box  0572, 
Washington,  D.C  20013-2415,  8:15 
a.m.-4:45  p.m.,  Monday  through  Friday, 
except  holidays,  telephone  (202)  690- 
2857. 


Unfunded  Mandates  Refienn  Ad  of 
1995 

Tide  n  of  the  Unfimded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  Federal  mandates  that  may  result 
in  expenditures  of  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  SlOO  million  or  more 
in  any  year.  When  such  a  statement  is 
needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  FQC  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (tmder  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12812. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  Federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  uill  not  have  a  substantial 
direct  effiect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Goverrunent. 

Regulatoiy  Flexibility  Ad 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Under  the 
current  regulations,  a  producer  is 
required  to  complete  a  crop  insurance 
acreage  report,  an  insurance  application 
and  a  continuous  contract.  If  the  crop  is 
damaged  or  destroyed,  the  insured  is 
required  to  give  notice  of  loss  and 
provide  the  necessary  information  to 
complete  a  claim  for  indemnity.  The 
insured  may  use  actual  records  of 
production  or  receive  a  transitional 
yield  which  does  not  require  the 
maintenance  of  production  records.  If 
the  insured  elects  to  use  actual  records 
of  acreage  and  production  as  the  basis 
for  the  production  guarantee,  the 
insured  must  report  this  information  on 
a  yearly  basis.  This  regulation  does  not 
alter  those  requirements.  Therefore,  the 
amount  of  work  required  of  the 
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insurance  companies  and  Farm  Service 
Agency  (FSA)  offices  delivering  and 
servicing  these  policies  will  no<  increase 
from  the  amount  of  work  currently 
required.  This  rule  does  not  have  any 
greater  or  lesser  impact  on  the  producer. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605).  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

Federal  Aniatanre  Program 

This  piagram  is  listed  in  ttie  Catalog  of 
Fedeial  Domestic  Assistance  under  Na 

ia4so. 

Ezacniin  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

ExwntiTe  Order  No.  12771 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(bHZ)  of  Executive 
Order  No.  12778.  The  previsions  of  this 
rule  will  not  have  a  retroactive  eiliact 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
Stale  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  in  7  CFR  parts  11  and  780 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought. 

Eninaunenlal  Evahutimi 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
htmian  environment,  health,  and  safety. 
Therefore,  neither  an  Enviroiunental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

BackgrDund 

This  final  rule  amends  section  2(j)  in 
the  General  Crop  Insurance  Policy  (7 
CFR  401.8)  as  mandated  by  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996.  The  1996  Act  removes  the 
sodbuster/swampbuster  restrictions  of 
Title  XH  of  the  Food  Security  Act  of 
198S  (Public  Law  99-198)  which 
preclude  eligibility  for  crop  insurance 
under  the  Federal  Crop  Insurance  Act  (7 
U.S.C.  1501  et  seq).  to  any  person  who 
in  any  crop  year  produces  an 
agricultural  commodity  on  highly 
erodible  land  or  converted  wetland.  On 
or  after  of  July  3, 1996,  a  person  who 
produces  an  agriculturat  commodity  on 
a  field  which  is  classified  as 
predominantly  highly  erodible  land  or  a 


converted  wetland  may  apply  for  crop 
insurance  if  the  sales  closing  date  for 
the  crop  has  not  passed.  Until  the 
efitoive  date,  crop  insurance 
policyholders  must  remain  in 
compliance  with  the  sodbuster/ 
swampbuster  provisions.  Since  these 
provisions  are  mandated  by  statute  and 
planting  decisions  for  the  1996  crop 
year  have  been  or  will  shortly  be  made, 
it  is  impracticle  and  contrary  to  the 
public  interest  to  publish  this  rule  for 
notice  and  comment  prior  to  making  the 
rule  efiective.  However,  comments  are 
solicited  for  60  days  after  the  date  of 
filing  with  the  Federal  Register  and  will 
be  considered  by  FQC  before  this  rule 
is  made  final. 

List  of  Sobiects  in  7  CFR  Part  401 

Crop  insurance.  General  crop 
insurance  policy. 


FiulRida 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.),  the 
Federal  CJop  Insurance  Corporation 
hereby  amends  the  General  Crop 
Insurance  Policy  in  7  UKK  part  401, 
efiective  July  3, 1990,  to  read  as  follows: 

PART  401— (AMENDEOI 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 
r-  7  UAC  1506(1).  isoefp). 


2.  7  CFR  part  401 .8  is  amended  by 
revising  section  Zj.  of  the  General  Crop 
Insurance  PoUcy  to  read  as  follows: 

f  401.1   TheippaGMIanandpaley. 


General  Crop  Insurance  Policy 


2.  Oop,  Acreage,  and  Share  Insured 

«        •        *        •        * 

j.  Altliough  your  violation  of  •  number  of 
federal  statutes  including  the  Federal  Crop 
Inmraoce  Act  may  cause  cancellation, 
teimiDation,  or  voidance  of  your  insurance 
contract,  you  are  specifically  directed  tu  the 
provisions  of  Title  XII  of  the  Food  Security 
Act  of  198S  (Public  Law  99-198)  and  the 
ragulaUons  promulgated  thereunder, 
generally  referred  to  as  the  controlled 
lubetance  provisions.  Your  insurance  policy 
will  be  cancelled  if  you  are  determioed  to  be 
in  violation  of  these  provisions.  We  will 
recover  any  and  all  monies  paid  to  you  or 
received  t>y  you  aod  your  premium  will  be 
refunded. 


Signed  in  Washington,  DC  on  July  16, 
1996. 

Saualle  M.  dttlrich. 

Deputy  Manager,  Federal  Crop  liwuarux 
Corporation. 
(FR  Doc  96-111616  Piled  7-25-96:  8:4S  am) 


Agilciillural  Mwkating  Sarvic* 

7  CFR  Pan  956 

[Oockst  tto.  FVW-«««-S  HRl 

Swaal  Onkma  QroiMi  In  ttw  walla 
WaHa  VaHay  of  Soulhaaal  WaaMngton 
and  Mofttnait  Oiagon;  Aaaasamant 


AQENCY:  Agricultural  Marketing  Service, 
■  USDA. 
action:  Final  rule. 

SUMMAflV:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  with  change,  the  provisions 
of  an  interim  final  rule  that  established 
an  assessment  rate  for  the  Walla  Walla 
Sweet  Onion  Committee  (Committee) 
under  Marketing  Order  No,  956  for  the 
1996-97  and  subsequent  fiscal  periods. 
The  Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  Sweet 
Onions  grown  in  the  Walla  Walla  Valley 
of  Southeast  Washington  and  Northeast 
Oregon.  Authorization  to  assess  onion 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
EFFECTIVE  MTE:  Effective  on  June  1, 
1996. 

FCR  FURTMEn  WRNMATKM  CONTACT: 
Martha  Sue  C^lark.  Program  Assistant, 
Marketing  Ord«'  Administretion 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456, 
telephone  202-720-9918,  FAX  202- 
720-5698,  or  Robert ).  Curry,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Green-Wyatt  Federal 
Building,  room  369, 1220  Southwest 
Third  Avenue,  Portland,  OR  97204, 
telephone  503-326-2724,  FAX  503- 
326-7440.  Smalt  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Cuerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2S23-S,  Washington,  DC  20090-6456, 
telephone  202-720-2491,  FAX  202- 
720-5698. 

aUPPLBMBfTAIIY  MFOAMATMN:  This  nile 
is  issued  under  Marketing  Agreement 
and  Order  No.  956  (7  CFR  part  956) 
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regulating  the  handling  of  Sweet  Onions 
grown  in  the  Walla  Walla  Valley  of 
Southeast  Washington  and  Northeast 
Oregon,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Walla  Walla  Sweet  Onion 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  oniotis  beginning  Jiuie  1, 
1996,  and  continiiing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  there&om.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal  ' 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agrioiltural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  Iroth  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  SO  producers 
of  Walla  Walla  Sweet  Onions  in  the 


production  area  and  approximately  30 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  1500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  majority  of  Walla 
Walla  Sweet  Onion  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  Walla  Walla  Sweet  Onion 
marketing  order  provides  authority  for 
the  Conunittee,  vrith  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Walla  Walla  Sweet  Onions.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Committee  met  on  March  12, 
1996,  and  unanimously  recommended 
1996-97  expenditures  of  $114,000  and 
an  assessment  rate  of  $0.19  per  50- 
poiuid  bag  or  equivalent  of  onions.  In 
comparison,  last  year's  budgeted 
expenditures  were  $72,000.  The 
assessment  rate  of  $0.19  is  $0.07  higher 
than  last  year's  established  rate.  Major 
expenditures  recommended  by  the 
Committee  for  the  1996-97  year  include 
$34,0(X)  for  administrative  expenses, 
$62,000  for  research  and  promotion,  and 
$9,000  for  compliance.  Budgeted 
expenses  for  these  items  in  1995-96 
were  $28,000,  $22,000,  and  $9,000. 
respectively. 

'The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Walla  Walla  Sweet 
Onions.  Onion  shipments  for  the  year 
are  estimated  at  600,(X)0  50-pound  bags 
which  should  provide  $11 4,000  in 
assessment  income,  which  will  be 
adequate  to  cover  budgeted  expenses. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  May  B, 
1996,  issue  of  the  Federal  Register  (61 
FR  20121).  That  interim  final  rule  added 
§  9S6.202  to  establish  an  assessment  rale 
for  the  Committee.  That  rule  provided 
that  interested  persons  could  file 
comments  through  lune  5, 1996.  No 
comments  were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 


are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  markedng  order.  'Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  estabUshed  in 
this  rule  will  continue  in  effect 
indefiiiitely  imless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
efiective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  E)epartmenl  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  tmdertaken  as  necessary.  The 
Committee's  1996-47  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

This  final  rule  also  corrects  an  error 
in  the  interim  final  rule  published  May 
6,  1996  (61  FR  20121).  On  page  20122. 
the  note  immediately  following 
amendatory  instroction  2  incorrectly 
slates  that  §956.202  will  not  appear  in 
the  annual  Code  of  Federal  Regulations. 

Pursuant  to  5  U.S.C.  553,  il  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
began  on  June  1, 1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  onions  handled  during 
such  fiscal  period:  (3)  handlers  are 
aware  of  this  action  which  was 
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tiiunimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  the  asaessment  rate  action 
issued  last  year;  and  (4)  an  interim  final 
rule  was  published  on  this  action  and 
provided  for  a  30-day  comment  period, 
and  no  comments  were  rscsived. 

List  of  SHbiecis  in  7  cm  Pail  956 

Marketing  agreements.  Onions, 
Reporting  and  recordlieeplng 
requirements. 

PART  966-8WEET  0*NONS  GROWN 
M  THE  WALLA  WALLA  VALLEY  Of 
SOUTHEAST  WASHNOTON  AND 
NORTHEAST  OREQON 

The  authority  citation  for  7  CFR  part 
956  continues  to  read  as  follows: 
AtrthwHj:  7  U^.C  601-674. 

Accordingly,  the  interim  final  rule 
amending  7  (7R  part  956  which  was 
published  at  Bl  FR  20122  on  May  6, 
1996,  is  adopted  with  the  following 
correction  to  the  note  immediately 
following  amendatory  instruction  2.  The 
note  should  read: 

This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

Dated:  July  22.  1996. 
Shana  BaiBir  LamitBeB, 
Deputy  DInctar.  Fruit  and  Vegatable  DivMan. 
IFR  Doc  9e-IS9e7  Piled  7-25-96:  8:45  am] 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Pert  211 

[Regutallon  K;  Oootal  Na  R-0ei6I 
InlanMMionel  BenUng  OperatkMie 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
actX)N:  Final  rule. 

SUMMARY:  This  final  rule  amends 
Regulation  K  to  implement  a  provision 
of  the  Riegte-Neal  Interstate  Banlting 
and  Branching  Efficiency  Act  of  1994 
(the  Interstate  Act)  that  amended  the 
International  Banking  Act  of  1978  (the 
IBA)  by  adding  a  new  subsection 
regarding  the  management  of  shell 
branches  of  foreign  banks  by  such 
banks'  U.S.  offices.  The  provision 
prohibits  Foreign  banks  from  using  their 
U.S.  branches  or  agencies  to  manage 
types  of  activities  through  ofbhore 
offices  that  could  not  be  managed  by  a 
U.S.  bank  at  its  foreign  branches  or 
subsidiaries.  This  prohibition  applies 
with  respect  to  those  offshore  offices 
that  are  "managed  or  controlled"  by  a 
foreign  bank's  U.S.  branches  or 
agencies. 


EFftCVm  date:  August  28,  1996. 
FOR  FURTHER  MFORMATICM  COMTACT: 
Sandra  L  Richardson,  Managing  Senior 
Counsel  (202/452-6406),  )anet  S. 
Crossen,  Senior  Attorney  (202/452- 
3281),  Legal  Division;  Michael  G. 
Martinson,  Assistant  Director,  Division 
of  Banking  Supervision  and  Regulation 
(202/452-3640),  Board  of  Governors  of 
the  Federal  iieserve  System.  For  users  of 
Telecommunication  Device  for  the  Deaf 
(TDD)  only,  please  contact  Dorthea 
Thompson,  (202/452-3544),  Board  of 
Govemon  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington,  DC  20551. 
SUFPLaKNTARY  MFORMATION:  In  the 
Interstate  Act,  Congress  amended 
section  7  of  the  IBA  (12  U.S.C  3105)  to 
prevent  a  foreign  bank  from  using  a  U.S. 
branch  or  agency  to  manage  types  of 
activities  at  offshore  offices  that  are 
managed  or  controlled  by  the  foreign 
bank's  U.S.  branch  or  agency  if  those 
types  of  activities  could  not  be  managed 
by  a  U.S.  bank  at  its  foreign  branches  or 
subsidiaries.  The  final  rule  adopted  by 
the  Board  to  implement  that  provision 
tracks  the  language  of  section  7(k)  of  the 
IBA  and  defines  the  term  "managed  or 
controlled"  for  purposes  of  the 
restrictions  on  activities  set  out  in  that 
section. 

The  definition  of  "managed  or 
controlled"  for  this  final  rule  is 
consistent  with  the  definition  of  that 
term  adopted  by  the  Federal  Financial 
Institutions  Examination  Council  vrith 
respect  to  the  Supplement  (FFIEC  002S) 
to  the  quarterly  Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  (FFIEC  002), 
which  is  required  to  be  filed  by  foreign 
banks  with  respect  to  their  offshore 
shell  operations  that  are  "managed  or 
controlled"  from  the  United  States.  57 
FR  61907,  Dec.  29, 1992.  For  purposes 
of  the  FFIEC  002S  and  the  final  rule,  a 
non-U.S.  office  is  considered  to  be 
"managed  or  controlled"  by  a  U.S. 
branch  or  agency  of  a  foreign  bank  if  a 
majority  of  the  responsibility  for 
business  decisions,  including  but  not 
limited  to  decisions  with  regard  to 
lending  or  asset  management  or  funding 
or  liability  management,  or  the 
responsibility  for  recordkeeping  in 
respect  of  assets  or  liabilities  for  that 
non-U.S.  office,  resides  at  the  U.S. 
branch  or  agency. 

The  final  rule  also  specifies  that  the 
types  of  activities  that  a  branch  or 
agency  may  manage  through  an  office 
located  outside  of  the  United  States 
include  the  types  of  activities 
authorized  to  a  U.S.  bank  by  state  or 
federal  chartera,  regulations  issued  by 
chartering  or  regulatory  authorities  and 


other  U.S.  banking  laws.  Finally,  the 
proposed  rule  states  that  U.S. 
procedural  or  quantitative  requiiementa 
will  not  apply  to  non-U.S.  offices  of 
foreign  Baius. 

On  February  16, 1996.  the  Board 
requested  public  comment  on  a 
proposed  rule  to  implement  section  7(k) 
of  the  IBA.  61  FR  6956.  Feb.  23, 1996. 
The  comment  period  ended  on  March 
25, 1996.  The  Board  received  two  public 
comments  on  the  proposal,  one  by  a 
banking  organization  and  the  other  by  a 
trade  association.  Both  conunenters 
generally  supported  the  proposal. 
Comments  received  addressed  Issues 
relating  to  the  definition  of  "managed  or 
controlled"  and  application  of  the  rule 
to  non-U.S.  fiill-service  offices.  The 
Board  has  considered  the  comments  and 
has  determined  not  to  make  any 
modifications  to  the  final  rule  m>m  that 
which  was  proposed. 

One  commenter  proposed  that  the 
Board  should  modify  its  definition  of 
"managed  or  controlled"  so  that  a  U.S. 
branch  or  agency  would  not  be  subject 
to  the  regulation  on  the  sole  grounds 
that  recordkeeping  with  respect  to  the 
assets  or  liabilities  of  a  non-U.S.  office 
resides  at  the  U.S.  branch  or  agency. 

Alternatively,  the  conunenter 
requested  that  if  the  Board  determined 
to  retain  the  recordkeeping  prong  of  the 
definition,  the  Board  should  clarify  that 
maintaining  records  at  a  U.S.  branch  or 
agency  would  not  result  in  the 
application  of  the  regulation  to  offshore 
branches  that  are  managed  by  personnel 
outside  the  United  Stales.  The 
commenter  noted  that  many 
international  banks  maintain  data 
processing  centers  and  keep  other 
records  in  their  U.S.  offices  in  order  to 
pA>vide  support  services  for  non-U.S. 
branches  within  the  Western 
Hemisphere. 

The  Board  has  found  that  the 
presence  of  records  in  a  U.S.  branch  or 
agency  relating  to  an  offshore  office 
often  is  evidence  of  involvement  in  the 
management  of  such  offshore  office  by 
the  U.S.  branch  or  agency  where  the 
records  reside.  Eliminating 
responsibility  for  recordkeeping  as  a 
separate  prong  of  the  definition  of 
"managed  or  controlled"  could  result  in 
the  significant  potential  for  evasion  of 
the  provision.  Accordingly,  the  Board 
has  determined  not  to  modify  the 
definition  as  suggested  by  the 
commenter. 

The  Board,  however,  believes  that 
additional  guidance  may  be  helpful  to 
assist  foreign  banks  in  determining 
whether  maintaining  records  at  U.S. 
branches  or  agencies  for  an  oflshore 
branch  would  render  tham  subject  to  the 
regulation.  In  this  regard,  the  Board 
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considers  that  the  phrase  "responsibility 
for  recordkeeping"  entails  formal 
responsibility  for  the  maintenance  of 
records  relating  to  the  of&hore 
operations.  Simple  data  processing 
activities  such  as  compiling  and  sorting 
data  entries  that  were  originated, 
approved  and  confirmed  by  persoimel 
outside  the  United  States  and  routing 
and  distributing  such  processed  data  to 
destinations  outside  the  United  States 
would  ordinarily  not  constitute 
"responsibility  for  recordkeeping."  If 
the  U.S.  branch  or  agency,  however, 
originates  the  underlying  information  or 
utiUzes  the  information  for  making 
business  decisions  or  for  the  purpose  of 
notifying  or  confirming  transactions 
with  customers,  such  activities  could  no 
longer  be  considered  merely  data 
processing.  In  addition,  the  Board 
considers  that  a  U.S.  branch  or  agency 
would  have  responsibility  for 
recordkeeping  within  the  meaning  of 
the  rule  if  it  is  the  sole  full-service  office 
at  which  such  records  are  maintained. 
Foreign  banks  that  maintain  records  in 
the  United  States  but  do  not  believe 
they  have  "responsibility  for 
recordkeeping"  may  consult  with  Board 
staff  for  guidance  in  determining 
whether  they  fall  within  the  scope  of  the 
rule. 

One  commenter  also  recommended 
that  the  Board  modify  the  regulation  to 
make  clear  that  it  applies  to  offshore 
shell  offices  rather  than  oBishore  offices 
generally.  The  Board  notes  that  the 
preamble  to  the  proposed  rule  stated 
that  the  restrictions  in  that  rule 
generally  would  not  apply  with  respect 
to  offshore  branches  that  are  full-service 
fadUties  managed  or  controlled  by  staff 
located  at  the  offshore  office  or  at 
locations  other  than  in  the  United 
States.  In  addition,  the  title  of  the 
proposed  rule,  which  is  identical  to  the 
title  of  the  statutory  provision,  refers  to 
"shell"  branches.  In  view  of  the 
foregoing,  the  Board  has  determined 
that  no  modification  to  the  rule  is 
necessary. 

As  the  Board  noted  in  the  preamble  to 
the  proposed  rule,  section  7(k)  of  the 
IBA  does  not  confer  upon  foreign  banks 
any  right  to  manage  activities  at  an 
offshore  office  from  a  U.S.  office.  The 
Board  will  continue  to  monitor 
relationships  between  the  U.S.  and 
offshore  offices  of  foreign  banks  in  the 
supervisory  process  in  order  to 
determine  whether  such  activities  are 
consistent  with  considerations  relating 
to  the  safety  and  soundness  of  the  U.S. 
operations  of  the  foreign  bank  and  its 
affiliates  and  compliance  with  law. 


Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.1),  the  Board  reviewed  the  rule  under 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget. 
No  collections  of  information  pursuant 
to  the  Paperwork  Reduction  Act  are 
contained  in  the  rule. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  Board  certifies  that  the 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  srnall  entities. 

List  of  Subjecta  in  12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking.  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  of  Governors 
amends  12  CFR  Part  211  as  set  forth 
below. 

PART  21 1— INTERNATIONAL 
BANKMO  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  12  CFR 
Part  211  continues  to  read  as  follows: 

Authority:  1^  U.S.C  221  el  teq.,  1818, 
1841  et  seq..  3101  st  seq.,  3901  e<  saq. 

2.  Section  211.20  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(b)(8),  by  removing  the  period  at  the  end 
of  paragraph  (b)(9)  and  adding  ":  and" 
in  its  place,  and  by  adding  a  new 
paragraph  (b)(10)  to  read  as  follows: 

{211.20    Authettty,  pwpoee,  and  ecope. 


(b)  •  •  * 

(10)  The  management  of  shall 
branches  (12  U.S.C.  3105(k)). 

*        *        •        *        • 

3.  Section  211.24  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

(211.24    Approval  of  ofllce* of  Knlgn 
Ixnks;  pcocMkirM  lor  appHcallons; 
slanArda  tar  approval;  rapraaanMlw 
oMca  acHviOea  and  MMHtmta  tor  approval; 
prawrveHon  of  axlaMng  aultiorlty. 

(g)  Management  of  shell  branches.  (1) 
A  state-licensed  branch  or  agency  shall 
not  manage,  through  an  office  of  the 
foreign  bank  which  is  located  outside 
the  United  States  and  is  managed  or 
controlled  by  such  state-licenmd  branch 
or  agency,  any  type  of  activity  that  a 
bank  organized  under  the  laws  of  the 
United  States  or  any  State  is  not 


permitted  to  manage  at  any  branch  or 
subsidiary  of  such  bank  which  is 
located  outside  the  United  States. 

(2)  For  purposes  of  this  paragraph  (g), 
an  office  of  a  foreign  bank  located 
outside  the  United  Slates  is  "managed 
or  controlled"  by  a  state-licensed  branch 
or  agency  if  a  majority  of  the 
responsibility  for  business  decisions, 
including  but  not  limited  to  decisions 
with  regard  to  lending  or  asset 
management  or  funding  or  Uabilify 
management,  or  the  responsibility  for 
recordkeeping  in  respect  of  assets  or 
liabiUties  for  that  non-U.S.  office, 
resides  at  the  state-licensed  branch  or 
agency. 

(3)  The  types  of  activities  that  a  state- 
licensed  branch  or  agency  may  manage 
through  an  office  located  outside  the 
United  States  that  it  manages  or  controls 
include  the  types  of  activities 
authorized  to  a  U.S.  bank  by  state  or 
federal  charters,  regulations  issued  by 
chartering  or  regulatory  authorities,  and 
other  U.S.  banking  laws,  including  the 
Federal  Reserve  Act,  and  the 
implementing  regulations,  but  U.S. 
procedural  or  quantitative  requirements 
that  may  be  applicable  to  the  conduct  of 
such  activities  by  U.S.  banks  shall  not 
apply. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reservs  System.  July  17, 1998. 
WUUam  W.  Wiks, 
Secretary  of  the  Board. 
IFR  Doa  96-19043  Filed  7-25-96;  8:45  ami 

■LUMO  cose  itw-ai-F 


DEPARTMENT  OF  ENERGY 

FadarsI  Energy  Regulatory 
Commieeloft 

18  CFR  Pwts  161, 250,  and  284 

[Doctiat  No.  RM96-1-0001 

Standards  for  Business  Practlcee  of 
Interstate  Natural  Qaa  PipeNnee;  Order 
No.  587;  Final  Rule 

Issued  luly  17, 1996. 
aqbcy:  Federal  Energy  Regulatory 
Commission,  Energy. 
action:  Final  rule. 

SUHBHARY:  The  Federal  Energy 
Regulatory  Cktmmission  is  issuing  a 
final  rule  revising  the  Commission's 
regulations  to  require  interstate  natural 
gas  pipelines  to  follow  standardized 
procedures  for  critical  business 
practices — nominations;  allocations, 
balancing,  and  measurement;  invoicing; 
and  capacity  release — and  standardized 
mechanisms  for  electronic 
commuiucation  between  the  pipelines 
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and  thoM  with  whom  they  do  business. 
The  regulations  Incoiporate  by  lefeiencs 
the  standards  issued  by  the  Gas  Industiy 
Standanls  Board  (GISB). 
DATES:  The  ragulations  are  sBiBCtive 
August  26. 1996. 

The  incorporaUon  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  26, 
1996. 

Compliance  with  the  rule  is  based  on 
a  staggered  scheduling  with  pro  forma 
tariff  filings  due  in  October  through 
December,  1996  and  corresponding 
implementation  in  April  through  June, 
1997. 

AOONESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N£., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg.  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202)  208-2294. 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NX, 
Washington,  DC  20426,  (202)  208- 
1233. 
SUPPtEMENTARY  MFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  doctmient  in  the  Federal  Register, 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
2A,  888  First  Street,  N.E.,  Washington 
D.C  20426. 

The  Commission  Issuance  Poating 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access. to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if     . 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  OPS, 
set  your  communications  software  to 
use  19200, 14400. 120O0,  9600.  7200, 
4800,  2400  or  1200bps,  full  duplex,  no 
parity,  8  data  bits,  and  1  stop  bit  The 
full  text  of  this  dociunent  will  be 
available  on  OPS  indefinitely  in  ASCII 
and  WordPerfect  S.l  format  for  one  year. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 


purchased  bom  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  2A, 
888  First  Street,  N.E.,  Washington  D.C. 
20426. 

The  Conunission's  bulletin  board 
system  also  can  be  accessed  through  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet.  To  accesa  the 
FedWorld  system  by  modem: 

•  Dial  (703)  321-3339  and  logon  to 
the  FedWorld  system. 

•  After  lomng  on,  type:  /go  FERC 
To  access  the  FedWorld  system, 

thrtnigh  the  Internet: 

•  Telnet  to:  fedworld.gov 

•  Select  the  option:  (Ij  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 
Or: 

•  Point  your  Web  Browser  to:  http-J/ 
www.fedworld.gov 

•  Scroll  down  the  page  to  select 
FedWorld  Telnet  Site 

•  Select  the  option:  [1]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 

L  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  open  access  regulations  to 
standardize  business  practices  and 
procedures  governing  transactions 
between  interstate  natural  gas  pipelines, 
their  customers,  and  others  doing 
business  with  the  pipelines.  The 
standards  govern  several  important 
business  practices — nominations, 
allocations,  balancing,  measurement, 
invoicing,  and  capacity  release.  They 
also  establish  protocols  and  file  formats 
for  electronic  conununication  with 
pipelines  relating  to  these  business 
practices.  The  regidations  incorporate 
by  refere.nce  the  standards  published  by 
the  Gas  Industry  Standards  Board 
(GISB).  The  Commission  also  is 
establishing  a  compliance  schedule 
requiring  pipelines  to  make  profomia 
tariff  filings  in  October  through 
December  1996  and  to  implement  the 
standards  in  April  through  June  1997. 

n.  Public  Reporting  Borden 

The  final  rule  will  affect  one  existing 
Commission  data  collection,  FERC-545, 
Gas  Pipeline  Rates:  Rate  Change  (Non- 
formal),  (OMB  Control  No.  1902-0154) 
(FERC-S45),  and  establish  a  new  dau 


collection/requitement,  FERC-S49C, 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines,  (OMB 
Control  No.  to  be  assigned)  (FERC- 
5490. 

Under  the  existing  data  coUactlan/ 
requirements  of  FERC-545,  there  will  be 
a  one-time  estimated  aimual  reporting 
burden  of  6,720  hours  (80  hours  per 
company)  with  the  adoption  of  the 
standards/business  practices  as  required 
herein.  The  initial  implementation  of 
the  standanls/business  practices  will 
require  approximately  84  interstate 
natural  gas  pipelines  to  make  tariff 
filings  to  conform  their  tariffs  with  the 
standards/business  practices. '  (See 
FERC-545  burden  detail  in  estimated 
burden  table  below.) 

Under  the  new  data  collection/ 
requirements  of  FERC-549C  there  will 
be  a  one-time  startup  annual  burden  of 
1,289,232  hours  (15,348  hours  per 
company).  It  is  expected  thai  any 
recurring  annual  burden  will  be 
minimal  because  of  the  operating 
efficiencies  which  will  result  with  the 
adoption  of  the  standards/business 
practices. 

The  standards/data  requirements 
contained  in  this  final  rule  have  been 
submitted  previously  to  the  Office  of 
Management  and  Budget  (with  the 
NOPR  Issued  In  the  subject  docket)  for 
review  under  section  3S07(d)  of  the 
Paperwork  Reduction  Act  of  1995.  (44 
U.S.C.  3507(d)).  For  copies  of  the  OMB 
submission,  contact  Michael  Miller  at 
(202)  208-1415.  Interested  persons  may 
send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  Information,  Including 
suggestions  for  reductions  of  burden,  to 
the  Desk  Officer  FERC,  Office  of 
Management  and  Budget,  Room  3019 
NEOB,  Washington,  D.C.  20503,  phone 
202-395-3087  or  via  the  Internet  at 
hillier_tdal.eop.gov.  Comments 
should  be  filed  with  the  Office  of 
Management  and  Budget  as  soon  ea 
possible.  A  copy  of  any  commenta  filed 
with  the  Office  of  Management  and 
Budget  also  should  be  sent  to  the 
following  address  at  the  Commission: 
Federal  Energy  Regulatory  Cominiasion, 
Information  Services  Division,  Room 
41-17,  Washington,  DC  20426, 
Attentioo:  Michael  Millar. 


•  BnnlaD  «itiiiHl«  in  th«  pnvloiuly  Imom] 
NoMct  ntPropcMj  gnltrukitig  (NOPR)  In  tha 
Mibtsct  dodut  w««  baiad  on  SO  rMpoDdntB.  Upoo 


fuTtbflr  flvaliuHoc  by  CooomMuic  ctmff  prior  to  Iba 
la»uAoc9  of  tb«  tubiaa  final  nila.  the  MtimAtad 
numbv  of  raapoodonU  «na  incTMMd  to  S4. 
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ESTIMATED  ANNUAL  BURDEN 


Aflected  data  ooDedion/ 
requirement 

No.  ol 
respondents 

Total  No.  ol 
reaponaea 

Havre  Per 
rasponso 

Total  vnual 
houre 

FERC-649C  (New  Data  Requirement)— neportrngrtJala  Hequiremenl  Bui- 
den                                                              

84 

84 

84 
84 

15,348 
80 

1,288.232 

6,720 

Total  Annual  Houra  (AH  Data  CoHectians/  Requtrements) 

84 

84 

15,428 

1^95,982 

The  above  estimates  include  time  for 
reviewing  the  requirements  of  the 
Commission's  regulations,  searching 
existing  data  sourc»s,  gathering  vid 
maintaining  the  necessary  data,  and 
reviewing  and  completing  the  collection 
of  Information.  Because  the  final  rule 
adopts  essentially  the  same  information 
requirements  that  were  contained  in  the 
proposed  rule,  we  believe  that  the 
average  filing  burden  is  the  same  for  the 
final  rule. 

Data  CoUection/Reqairement  Costs: 
The  Commission  expects  that  the  costs 
to  comply  with  the  required  standards 
for  business  practices,  data  sets,  and 
internet  protocol  setups  will  consist 
principally  of  startup  costs.  Although 
GISB  has  reached  consensus  on  using 
Internet  protocols,  it  has  not  finally 
determined  the  communication 
modality  (i.e.,  public  Internet  or  private 
network.  Adoption  of  the 
commimlcation  standards  will  await 
GISB's  final  recommendation.  However, 
since  the  costs  to  implement  Internet 
protocols  will  not  change  .significantly 
regardless  of  the  commimlcation  vehicle 
used,  the  burden  estimates  in  the  NOPR 
and  in  this  final  rule  include  these 
costs,  so  that  the  burden  estimates 
reflect  the  total  cost  of  complying  with 
the  rule.  The  Commission  estimates  that 
the  average  aimuallzed  cost  per 
respondent  for  the  first  year  will  be  as 
follows: 

Annualized  Capital/Startup  Costs 


FERC-S49C 

FERC-545  - 

$750,118 
3.910 

Total  „ 

754,028 

Internal  Review:  The  Commission  has 
reviewed  the  standards/business 
practices  and  determined  that  they  are 
necessary  to  establish  a  more  efficient 
and  integrated  pipeline  grid.  Requiring 
such  standards  on  an  industry-wide 
basis  will  reduce  the  variations  in 
pipeline  business  practices  and  will 
allow  buyers  to  easily  and  efficiently 
obtain  and  transport  gas  from  all 
potential  sources  of  supply.  The 
required  standards/business  practices 
conform  to  the  Commission's  plan  for 


efficient  information  collection, 
communication,  and  management 
within  the  natural  gas  industry.  The 
Commission  has  assured  itself,  by 
means  of  its  internal  review,  that  there 
is  specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements. 

In  response  to  the  NOPR  issued  April 
24, 1995,  in  the  subject  docket.  Viking 
Gas  Transmission  Company  filed 
comments  on  the  burden  estimates  and 
the  associated  aimualized  costs  for  _ 
compliance  in  the  Notice  of  Proposed 
Rulemaking.  Viking  stales  that,  even  if 
the  Commission's  cost  estimates  are 
correct,  implementing  the  standards 
would  impose  significant  costs  on  a 
small  pipeline,  like  Viking.  Viking  also 
maintains  that  the  Commission  has 
imderestimated  the  costs  to  comply 
with  the  requirements  adopted  by  the 
final  rule  and  particularly  to  implement 
an  information  system.  Viking  contends 
that  the  Commission  has  used  an  hourly 
rate  of  $50  for  computer  service 
consultants  by  dividing  the  total 
estimated  cost  ($754,000)  by  the 
estimated  houra  (15,428).  Viking 
maintains  that,  based  on  its  experience, 
a  cost  of  $100  to  $150  per  hour  is  more 
representative  of  costs  for  Information 
system  programmers. 

The  Conunission's  hour  and  cost 
estimates  are  not  appropriately  used  to 
derive  an  hoiurly  rate  for  computer 
consulting  services  for  comparison 
purposes,  as  Viking  has  done.  The 
Commission's  estimate  of  the  ntunber  of 
hours  for  implementing  the 
requirements  is  not  limited  to  hours  for 
computer  specialists,  but  covera  all 
employees  involved  in  implementation. 
Similarly,  the  total  cost  is  not  solely 
related  to  consulting  services,  but  . 
includes  other  costs,  such  as  hardware 
and  hardware  installation  costs. 
Moreover,  the  vast  proportion  of  the 
costs  involved  in  complying  with  the 
regulations  are  one-time,  start-up  costs, 
so  these  are  not  costs  pipelines  will 
have  to  incur  on  an  ongoing  basis.  Most 
important,  the  Commission  finds  that 
incurrence  of  these  costs  on  a  one-time 
basis  is  necessary  to  improve  the 
efficiency  with  which  crucial  business 
transactions  are  conducted  across  the 


natural  gas  industry.  The  increased 
efficiency  produced  by  these  standards 
should,  in  the  long  run,  reduce  the  costs 
of  all  participants  in  the  market. 

in.  Background 

The  process  of  standardizing  business 
practices  in  the  natural  gas  industry 
began  with  a  Commission  initiative  to 
standardize  electronic  conununication 
of  capacity  release  transactions.^  As  a 
result  of  this  effort,  participants  fix)m  all 
segments  of  the  natural  gas  Industry 
b^an  the  process  of  developing 
standards  for  other  business 
transactions,  such  as  nominations  and 
flowing  gas. 

To  formalize  the  process  of 
developing  industry  standards,  tha 
industry  formed  GISB  as  a  consensus 
standards  organization  open  to  all 
members  of  the  gas  industry.'  GISB's 
procedures  require  balanced  voting 
representation  from  all  five  segments  of 
the  industry — pipelines,  local 
distribution  companies  (UX^), 
producers,  end-users,  and  services 
(ipcluding  marketers  and  third-party 
computer  service  providers).*  At  the 
Executive  Conunittee  level,  a  consensus 


'Standards  For  ElDCtroaic  Bulletin  Boards 
Raquired  Under  Part  284  oi  the  Commiialon's 
Ragulalions.  Order  No.  S63.  59  FR  S16  (Ian.  5.' 
19M).  ra  FEKC  Suts.  a  Rega.  Pi^mblss  1 30.8aB 
(Dec.  23,  1993).  orderon  tvh'g.  Oder  No.  563-A. 
59  FR  23624  (May  6.  19941.  in  FERC  Slals.  1  Rega. 
Praambles  1  30,994  (May  2.  1994).  rrji'g  denied. 
Order  No.  S63-B,  Ba  FERC  1 61 ,002  (1994) 

*The  scope  of  GISB't  eCfona  initially  was  limited 
to  standards  for  electronic  communication.  The 
Industry,  under  the  auapicos  of  tbe  Interstate 
Natural  C^s  Association  of  America  (INGAA)  and 
the  Associated  Gas  Distributors  (AGD).  had  begun 
a  Old  Integration  Proiect  to  consider  standards  for 
coordinating  pipeline  business  practices  to  simplify 
the  process  of  shipping  gas  across  multiple 
pipelines.  After  GISB  expanded  its  SGopa  from 
electronic  standards  to  encompasa  busbies*  practice 
standards,  the  Grid  Integration  Project  siras  folded 
into  GISB 

"According  to  a  March  27. 1996  letter  from 
counsel  for  GISU.  to  the  Secretary  of  the 
Commission  (niod  in  this  docket).  GISB  is  pursuing 
accreditation  by  the  American  National  Standards 
Institute  (ANSI).  Accrwdilation  involves  ANSI's 
review  of  the  process  and  procedures  of  the 
standards-developer  to  ensure  that  the  standards - 
development  process  is  open  to  all  materially 
affected  parties  and  that  standards  are  developed  by 
a  balanced  consensus  of  the  industry,  without 
dooiinalion  by  any  single  interest  or  interest 
category. 
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of  the  live  segmenh;  must  approve  each 
standard.' 

'  Recognizing  how  important  standards 
are  to  the  development  of  an  integrated 
natural ga£  network,  the  Commission 
encouraged  the  industry's  efforts  to 
develop  the  needed  business  standards." 
To  evaluate  the  industry's  progress,  the 
Commission  held  a  public  conference 
on  standardization  on  September  21. 
1995.  in  Docket  No.  RM93-4-0(X). 

Almost  all  the  speakers  at  the 
conference  acknowledged  that  the 
industry  had  not  achieved  the 
anticipated  progress.  Even  though  GISB 
had  promulgated  standards  for 
electronic  communication  of 
nomination  and  confirmation 
information,  many  participants 
maintained  that  standardizing  electronic 
communication  did  not  go  for  enough  to 
provide  for  efficient  integration  of  the 
pipeline  grid.  They  contended  that 
electronic  communication  standards 
would  not  increase  efficiency  because 
they  foiled  to  standardize  the  pipelines' 
disparate  underlying  business  practices, 
so  that  shippers  were  still  foced  with 
having  to  learn  the  idiosyncratic 
requirements  for  conducting  business 
on  each  pipeline. 

On  October  2S,  1995,  the  Commission 
issued  an  advance  notice  of  proposed 
rulemaking  (ANOPR)  requesting  the 
submission  of  detailed  proposals  from 
the  Industry,  by  March  15,  1996,  for 
standards  governing  business  processes 
and  electronic  communication  for  ten 
business  practices  identified  by  the 
industry  as  l>eing  of  the  highest 
priority — nominations,  confirmations, 
allocated  gas  flows,  customer  and 
contract  imbalances,  gas  flow  at  metered 
points,  transportation  invoices,  pre- 
determined allocation  methodologies, 
gas  payment  remittance  statements,  gas 
sales  invoices,  and  uploads  of  capacity 
release  prearranged  deals.  The 
Commission  also  requested  proposals 
for  standards  needed  to  facilitate  gas 
flow  across  interconnecting  pipelines. 
In  the  ANOPR.  the  Commission 
concluded  that  without  common 
business  practices  and  a  conunon 
language  for  communication,  the  speed 
and  efficiency  with  which  shippers  can 
transact  business  across  multiple 
pipelines  would  continue  to  lie  severely 
compromised. 

On  March  15,  1996,  GISB  filed  140 
standards  that  its  Standards  Ck>mmittee 


had  approved  by  a  coiuensus  vote. 
These  standards  cover  five  major 
business  areas — nominations  and 
confirmations,  flowing  gas,  invoicing, 
capacity  release,  and  the  electronic 
mechanism  for  communication  between 
industry  participants  (the  electronic 
delivery  mechanism  (EDM)).  On  April 
12, 1996,  GISB  then  filed  data  elements 
approved  by  the  Standards  Committee 
describing  the  specific  information  that 
would  be  used  by  industry  participants 
to  conduct  these  business  transactions. 
By  letter  dated  May  22, 1996,  in  this 
docket,  GISB  informed  the  Commission 
that  its  membership  had  approved  the 
standards  and  datasets  by  the  required 
67%  vote. 

Forty  other  parlies  also  filed 
comments  addressing  the  standards 
GISB  was  proposing.  On  the  whole,  the 
commenters  found  that  GISB's 
standards  would  significantly  improve 
the  efficiency  of  the  gas  market,  but  they 
raised  questions  with  respect  to  specific 
standards. 

On  April  24, 1996,  the  Commission 
issued  the  NOPR  proposing  to  revise  its 
regulations  to  incorporate  the  GISB 
standards  by  reference.^  The 
Conmiission  proposed  to  require 
pipelines  to  comply  with  these 
standards  by  January  1, 1997.  Fifty 
comments  were  filed  on  the  NCMHl.' 

IV.  Dtocossion 

The  (Commission  is  requiring 
interstate  pipelines  to  comply  with  the 
requirements  of  the  GISB  consensus 
standards  by  incorporating  the  GISB 
standards  by  reference  in  section  284.10 
of  the  Commission's  regulations.* 
Standards  for  business  practices  and 
communication  are  important  elements 
in  creating  an  integrated  gas  pipeline 
grid  to  complement  the  deregulated 
market  for  gas.  For  a  competitive  gas 
market  to  truly  develop,  shippers  must 
have  access  to  all  available  supply 
sources.  A  prerequisite  for  access, 
however,  is  the  ability  to  move  gas 
efficiently  across  multiple  pipelines  to 
its  ultimate  destination.  Thus,  shippers 
and  marketers  in  today's  market  must 
conduct  business  transactions  with 
multiple  pipelines.  As  the  industry  has 
recognized,  shippers  cannot  conduct 


^Tu  pass  the  Execuliva  Commiltm,  a  standard 
must  be  approved  by  1 7  out  of  the  Z5  memben. 
with  at  least  two  aflimiative  votes  from  each 
segment.  These  staodards  must  Ibao  be  approved  by 
a  vote  of  67%  of  GISB's  general  membersnip  to 
become  approved  standartls. 

■  Order  No.  56^  A.  11}  FERC  Slats,  ft  Regs. 
Preambles,  at  31.050. 


'  Standards  For  Business  Practices  Of  Interstate 
ftotural  Gas  Pipelines.  Notice  of  Proposed 
Rulemaking,  61  FR  19211  (May  1.  1996),  IV  FGKC 
Stats,  ft  Regs.  Propoaad  Regulations  f  32,517  (Apr. 
24. 19061 

■The appendix  lists  those  Fding  comments. 

"GISB's  previously  approved  standards  for 
capacity  release  tranaactioiu  also  will  replace  the 
current  requirement,  in  section  2S4.8(b)(5l.  that 
pipelines  comply  with  standardized  datasets  and 
communicatioo  protocols.  In  addition,  the  EBB 
recuiremenu  of  sections  2S4.a(b](4)  and  284.g(bK4) 
will  be  moved  to  section  284.l0(al. 


multiple  pipeline  transactions 
efficiently  if  the  business  practices  and 
commimication  protocols  differ  for  each 
pipeline.  For  example,  as  the  industry  is 
presently  structured,  shippers  on 
multiple  pipelines  incur  added  costs 
and  delay  from  having  to  keep 
perscnnel  up  to  date  with  the  quirks  of. 
and  inconsistencies  in  operation 
between,  individual  pipeline  electronic 
bulletin  boards  (EBBs).  Industry-wide 
standards  eliminate  this  inefficiency  by 
enabling  shippers  to  use  the  same 
procedures  and  processes  to  conduct 
business  on  all  interstate  pipelines. 

Wheirthe  Commission  sought  to 
restructure  business  practices  in  the 
industry  through  Order  Nos.  436  and 
636,  the  Ckimmission  set  out  the  broad 
policy  parameters  to  be  accomplished 
by  the  rules,  but  primarily  lefi  the 
implementation  details  to  individual 
pipeline  filings.  However,  subsequent 
experience  clearly  has  showm  that 
relying  on  individual  pipeline 
procedures  and  operations  will  not 
create  an  integrated  gas  pipeline  grid. 
To  achieve  that  goal,  the  pipelines' 
business  procedures  must  be 
standardized. 

The  consensus  standards  significantly 
reduce  the  disparities  and 
inconsistencies  among  pipeline 
business  practices  and  communication 
modalities  and  make  a  meaningful 
contribution  towards  the  effort  to  create 
a  more  unified,  integrated  natural  gas 
transportation  network.  For  example, 
the  standards  will  simplify  the  process 
of  nominating  gas  in  several  respects. 
They  permit  all  shippers  to  nominate 
gas  supplies  to  a  pool  so  that  gas 
packages  can  be  a^regated.  "They 
provide  increased  flexibility  by 
permitting  shippers  at  least  one  intra- 
day  nomination,  so  that  they  can  change 
the  amount  of  gas  they  receive  during  a 
day  to  better  fit  changing  needs.  Even 
standards  as  simple  as  establishing  a 
convention  for  conversions  from 
dekatherms  to  Gigajoules  and  rounding 
calculations  to  the  nearest  dekatherm  or 
Gigajoule  can  provide  significant 
integration  benefits  by  enabling 
shippers  and  third-party  service 
providers  to  deal  with  a\\  pipelines,  as 
well  as  to  program  their  computers,  in 
the  same  manner,  without  the 
inefficiency  of  having  to  deal  with 
incompatible  conventions  used  by 
individual  pipelines. 

At  least  85  important,  the  standards ' 
will  permit  shippers  to  communicate 
with  every  pipeline  using  the  same 
standard  set  of  information  data 
elements  and  the  same  information 
protocols.  Using  these  standards  and 
protocols,  shippers  and  third-party 
service  providers  will  be  able  to  create 


standard  display  formats  for  conducting 
business  with  all  pipelines,  thus 
reducing  or  eliminating  the  need  to  use 
the  individual  pipeline  EBBs. 

While  these  standards  represent  a 
broad  consensus  of  the  industry,  the 
Commission  recognizes  that  not  every 
standard  commands  universal  support. 
In  a  democratic  society,  unanimity  on 
matters  of  common  concern  is  neither 
expected  nor  necessary. 
Standardization,  by  definition,  requires 
accommodation  of  varying  interests  and 
needs,  and  rarely  can  there  be  a  perfect 
standard  satisfactory  to  oil.  The 
Commission  is  satisfied  that  GISB's 
process  is  open  and  foir  and  that  the 
resulting  standards  represent  broad 
agreement  across  all  segments  of  the 
industry. 

Since  it  is  the  industry  that  must 
operate  under  these  standards,  deferring 
to  the  considered  judgment  of  the 
consensus  of  the  industry  is  both 
reasonable  and  appropriate.  While  the 
Commission  legitimately  has  given  the 
GISB  standards  great  weight,  it  also  has 
reviewed  the  standards,  and  the 
comments,  and  finds  that  the  standards 
are  reasonable  and  represent  a 
considerable  step  towards  the  goal  of 
creating  a  unified  pipeline  grid. 

Both  GISB  and  virtually  all  the 
comments  recommend  the  Commission 
not  require  implementation  on  lanuary 
1. 1997,  as  proposed  in  the  NOPR  to 
reduce  the  possibility  of  disruption 
during  the  peak  winter  heating  season. 
The  CJommtssion  is  accepting  the 
consensus  proposal  by  GISB  for 
staggered  filings  and  implementation: 
pro  forma  compliance  Clings  will  be 
due  in  the  foil  of  1996  with 
implementation  taking  place  from  April 
through  June,  1997. 

Although  GISB  has  approved  the  data 
elements  for  the  business  practices  and 
the  use  of  Internet  protocols  for 
electronic  communication,  it  has  not  yet 
finalized  its  communication  standards. 
For  instance,  it  has  not  finally 
determined  whether  to  use  the  Public 
internet  or  private  networks  as  the 
standard  communication  vehicle.  While 
GISB's  Future  Technology  Task  Force 
filed  an  inlerim  report  on  June  7, 1996, 
recommending  the  use  of  the  public 
Internet,  with  an  HTTP  protocol,  that 
recommendation  is  still  subject  to  a 
pilot  test  program  to  be  completed  by 
September  30, 1996.  At  that  time,  the 
Future  Technology  Task  Force  plans  to 
issue  the  flnol  communication  standards 
and  the  technical  implementation  guide. 

Until  GISB  finalizes  its 
communication  protocols,  issuing  a 
final  order  on  such  standards  would  be 
premature.  Accordingly,  the 
Commission  will  issue  a  final  order  on 


communication  protocols  afier  the 
submission  of  GISB's  final 
communication  standards.  By  issuing 
the  final  rule  on  the  remainder  of  the 
business  practices  at  this  time,  the 
Commission  is  providing  the  industry 
with  sufficient  time  to  make  the  tariff 
changes  necessary  to  meet  the  October 
through  December  compliance  filings. 
At  the  same  time,  delaying  the  issuance 
of  the  final  rule  on  communication 
protocols  should  not  effect  the  ability  of 
the  industry  to  meet  the  April  1, 1997 
start  of  implementation.  Despite  being 
fiilly  aware  that  the  communication 
protocols  are  not  complete,  neither 
GISB.  the  Future  Technology  Task 
Force,  nor  the  commenters  have 
suggested  that  any  delay  in  the  April 
iinplementation  date  is  necessary. 

'The  Commission  recognizes  that  these 
standards  are  not  a  finished  work. 
Standards  development  is  not  like  a 
sculptor  forever  casting  his  creation  in 
bronze,  but  like  a  jazz  musician  who 
takes  a  theme  and  constantly  revises, 
enhances,  and  reworks  it.  A  number  of 
those  commenting  on  GISB's  March  15, 
1996  filing  and  on  the  NOPR  offer 
suggestions  on  additional  standards  that 
they  believe  are  needed.  Because  many 
of  the  issues  raised  in  the  comments 
have  merit,  the  Commission  established 
a  procedure  and  a  schedule  imder 
which  GISB  and  the  industry  are  to 
submit  detailed  proposals  for  handling 
these  issues  by  September  30,  1996. 

The  Commission  will  address  below 
the  comments  received  on  the  NOPR 

A.  Implementation  Date 

On  one  point,  virtually  all  the 
commenters  are  agreed:  the  standards 
should  not  be  implement^  on  January 
1, 1997,  as  originally  proposed  by  the 
Commission.  '"All  segments  of  the 
industry  are  conr.;emed  that  rapid 
implementation  of  new  operating 
procedures  and  computer  technologies 
may  be  prone  to  problems  and  are 
particularly  concerned  about  such 
problems  occurring  during  the  winter 
heating  season  when  the  pipeline 
system  is  under  the  most  stress.  GISB 
states  that  due  to  the  interrelation  of  alt 
the  standards,  a  phased  implementation 
of  groups  of  standards  would  be 
difficult  to  devise.  Instead,  it  proposes, 
with  the  tiacking  of  virtually  all 
commenters,  a  staggered 
implementation  plan  in  which  the 
pipelines  are  divided  into  three  groups 
with  tariff  filings  to  comply  with  this 
rule  being  made  in  October,  November, 
and  December  of  1996,  and 
corresponding  implementation  of  the 


standards  in  April.  May,  and  June  of 
1997. 

The  Commission  will  accept  the  GISB 
proposal  for  staggered  filings  and 
implementation  to  reduc»  the  risk  of 
implementation  complications  and 
resulting  disruption  to  the  industry. 
Because  the  development  of  an 
integrated  pipeline  grid  requires 
uniform  pipeline  adoption  of  the 
standards  adopted  in  this  rule,  the 
Commission  finds  that  pipelines' 
existing  tariff  provisions  that  are 
inconsistent  with  these  standards  are 
unjust  and  unreasonable  under  section 
5  of  the  Natural  Gas  Art.  To  determine 
the  just  and  reasonable  prartices  under 
section  5,  the  Commission  is  requiring 
pipelines  to  make  filings  to  ismply  with 
the  standards  adopted  in  the 
regulations.  Accordingly,  pipelines 
must  file  pro  forma  tariff  sheets 
according  to  the  schedule  set  forth  later 
in  this  order  to  establish  their 
compliancs  with  the  regulations. 

B.  Incorporation  of  the  GISB  Standards 
by  Reference 

NCXyConoco/Vastar  take  issue  with 
the  Commission's  incorporation  of  the 
GISB  standards  by  reference.  They  have 
submitted  an  alternative  set  of  standards 
and  contend  the  Commission  has  foiled 
to  render  a  reasoned  decision  on  each  of 
their  proposed  standards  as  compared 
with  the  cximparable  GISB  standard.  In 
particular,  NCXVCOnoco/Vastar  contend 
that  the  commission  erred  in  stating,  in 
the  NOPR,  that  its  reliance  on  the  C^SB 
standards  was  consistent  with  §  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  (NTT&AA)  of  1995  " 
and  OMB  Circular  A-119.i^  which 
require  federal  agencies  to  use  private 
sector  consensus  standards. 

In  contrast,  other  commenters  are 
supportive  of  the  Commission's  reliance 
on  the  GISB  standards.  Brooklyn  Union 
best  expresses  these  views  when  it 
states  the  Commission  should  adopt  the 
GISB  standards,  without  modification, 
because  these  standards  "are  the 
product  of  countless  hours  of 
deliberations  by  representatives  of  all 
segments  of  the  natural  gas  industry  and 
reflect  a  hard  fought  consensus 
concerning  the  critical  business 
practices  addressed." 


■^Only  one  trommenler  has  requeued  an  earlier 
Implementation  schedule. 


' '  Pub  L.  No  104-113,  { iKdl,  110  SUL  77S 

(1996). 

"  "Federal  Participation  in  the  Development  and 
Use  of  Volunlary  Standards  "  (Oa.  20. 1993)  (an 
earlier  version  is  available  at  47  FR  49490  (Notr.  I, 
1992)) 
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1.  Consistency  With  the  National 
Technology  Transfer  and  Advancement 
Act  and  OMB  Ciicular  A-1 19 

NGC/ConocoA'astar  argue  that  $  12(d) 
of  the  NTT&AA  does  not  require  the 
Commission  to  adopt  the  GISB 
standards.  They  "lajittniTi  that  adoption 
of  regulatory  standards,  such  as  the 
GISB  business  practice  standards,  is 
inconsistent  with  the  Act's  focus  on 
sdoptian  of  technical  standards. 

The  Commission  agrees  that,  by  its 
terms,  $  12(d)  of  the  hfTTatAA  does  not 
require  Federal  agencies  to  adopt 
private  sector  consensus  standards  if  the 
use  of  such  standards  is  inconsistent 
tvith  applicable  law  or  otherwise 
impractical.  ■>  However,  the  Commission 
finds  that  adoption  of  the  GISB 
standards  is  consistent  with  the  intent 
of  the  Act  and  OMB  Circular  A-1 19. 

As  NGC/ConocoA'astaT  seem  to 
concede,  the  standardized  data  elements 
and  the  communication  protocols  for 
delivering  this  infonoation 
electronically  bli  within  the  Act's 
definition  of  performance-baaed  or 
design-specific  tsctmical 
specifications."  And,  the  business 
practice  standards  are  directly  related  to 
the  cy^TTirn'^nKiiti^n  standards,  because, 
as  the  industry  concluded, 
standardizing  the  technical  aspects  of 
communication  cannot  achieve  the 
required  efficiency  without 


■•NGC/Canoco/VMUr  u(iM  Ibal  lh»  Act  do«  hM 
apply  to  indapandmt  raguktory  iflnctM,  lika  the 
rranmiMion.  citing  to  A  ttatamuit  by  Santtrm 
Rockafilkr  that  f  12  ihouM  DOI  ipply  to 
Indopandont  ragubtory  agndw.  142  Coag.  Rac. 
Sioai  (daUy  ad.  Fab.  7.  IMS).  OB  Ha  hca.  tha 
■Wula  apadfically  appUaa  to  "all  Fadanl  nanrlaa 
and  dapaitmaata."  and  OMB  OrtniUr  A-119,  on 
which  i  12(d)  of  tba  KrrraAA  am  baaad.  daBnaa 
axacutiaa  afaacy  aa  indttdiag  aoy  "iodapaodaot 
commlaatnn.  board,  buraau,  olSca.  agaacy  •  •  • 
iodudlog  ragutelocy  mmmliikin  or  board" 
"Fadanl  Partlcipatioo  in  tba  Danlopi»nl  and  Uaa 
of  Volontaiy  Stanfardi"  (Oct  20.  IsasXan  aarliar 
ntalon  la  ayailabla  al  47  FK  Wtse  (No«.  1, 1M2)|. 
Sae  Ramarfca  by  Conpaaaivcmaii  Mofalla  and 
rfwtgraaaiTian  Brown  (coaponaon],  142  Cong.  Rac 
H12M.  H122«.  daily  ad.  Feb.  27.  IsaeXhltant  of 
S  12(d)  of  tha  NTTSAA  to  codify  OMB  (Siciilar  A- 
lia)l  In  addition.  Sanatoi  Roctabllar'a  particular 
tufujau  waa  poaaihla  ronfllcta  that  may  raault 
bacauM  aoma  indapondani  latnlatory  aeanciai.  Ilka 
tbaConaumar  PmdDct  Satey  Coomkaiail  ((7SC). 
tiava  natntoay  laqniramnnta  laipliTlng  tha  uaa  of 
prinia  lactar  ttandatda  In  tha  ahaanca  of  nich 
alatutsry  laquirwoaota,  bowavir,  th««  aaaraa  Ijttla 
raaaoo  id  dialinguiah  batwaan  Fodaaal  dapartmanla, 
Uka  tha  Food  and  Drag  Athniniatiatlon.  with 
laapooaibility  Eck  protactiag  baalth  and  aafaty.  and 
hidapandaal  ragnlalory  agaodaa  with  Uka 
raaponaibijitiaa.  In  any  avnt.  tha  Act  doaa  not 
tnhibil  tha  full  awwriaa  of  ageocies'  lagulalcry 
authofity  ■loco  agawiat  ara  oot  raquiiad  to  utiUaa 
printa  conaanaoa  itandard*  wbao  tha  again  j 
datacminaa  that  tha  atandardaala  DOtadaquata  for 
Uaptupoaa. 

"Sao  142  Cong.  Kac  SlDSl  (daUy  ad.  Fab.  7. 
isse)  (intMnat  itaodarda  aia  *— 'hwtf  I  atandarda 
covftad  by  tba  Act)  (ctacaniaol  of  S 
Rockafallar). 


Standardization  of  the  tmderlying 
business  practices.  Even  standing  on 
their  own,  the  business  practice 
standards  ara  alun  to  management 
system  practices  which  are  included  as 
technical  standards  in  the  Act.'' 

Moreover,  regardless  whether  $  12(d) 
of  the  NTT&AA  specifically  applies 
here,  the  Ckimmission  can  rely  on 
private  sector  standards  when  it  finds 
that  these  standards  further  the 
Commission's  achievement  of  its 
regulatory  goals.  <^  In  this  case,  GISB's 
consensus  standards  are  entitled  to  great 
weight  since  the  industry  possesses 
spedalized  expertise  and  knowledge  of 
the  relevant  business  practices  and 
electronic  communication  technologies 
and,  in  the  final  analysis,  the  members 
of  the  industry  are  the  cmes  that  have  to 
conduct  business  under  these 
standards.'^ 

Questar  suggests  that  to  ensure  clarity 
the  Oimmission  should  not  incorporate 
the  standards  by  reference,  but  should 
restate  in  the  final  rule  the  standards  it 
specifically  adopts.  The  Commission 
sees  no  need  for  such  a  voluminous 
republication.  Incorporation  by 
reference  is  an  accepted  method  of 
adopting  private  sector  standards.'*  The 
Cornmission  can  specifically  state  in  the 
regulations  any  changes  in  the 
pipelines'  obligations  through  deletion 


"  Saa,  a.g..  42  C7R  4(U.21S0.  SO  FR  4S039  (SapL 
18,  19QS)  [Haalth  Caia  Financing  AdmlnijInlioD 
incotponUoo  of  Ajaociation  for  the  Advaocemam 
of  Madical  Inatnimeotation  bustoau  procaaa 
■tandardi  for  rauaa  of  hemodiaiyzars):  40  CFR  I*art 
SS9.  SO  FR  670M  (D«i  27, 19l)S)(Fadatal  Tianail 
Adminiatration  incorporation  by  laferaoca  of  AFTA 
rail  tranait  iyitam|afaty  plana),-  49  C7R  192.11. 
193.2005  (Dapartmant  of  Tranjportatioo 
incorporation  by  latnsnca  of  practica  atandarda 
tabling  to  tzanapodatioo  of  patjolaum  gaa  and 
LNG);  hnplamantatioo  Cuida  (or  uaa  with  10  CFR 
Pan  S30,120.  Dapartmant  of  Energy.  IG-830,12O- 
Ra*.  0  (April  15, 1994}  (incorporating  managamant 
atandarda  for  quality  aMurancs). 

'•  Paaaaga  of  1 1 2(d|  of  tha  NTTSAA  cartainiy  la 
not  niniiarj  far  the  t^onunJaaion  (o  t*ty  upon 
priveta  aoctor  atandaida  when  irtlaanu  auch 
rallanca  appn>prlata  to  fulfill  lis  regulatory  miaaion. 
Evan  prior  to  tba  paaaagu  of  tha  Ad,  tha 
Cnminiaaion  laliad  on  privala  rtandarda.  aa  did 
other  agandaa  which  found  >uch  reliance  an 
impottaot  niaaiil  fcir  helping  to  carry  out  their 
mandatae.  5ae  Northara  Natural  Gas  Company.  53 
FJ.C  699,  702  (1975)  (NFPA  Standard  No.  50-A): 
16  CFK  Material  Approved  for  Incorporatioo  try 
RafBreocs.  al  483  (1996)  (listing  slandartia 
InaHpcratad  by  Conaumar  Product  Safety 
Coininiaaiaa). 

■^  Aa  Congiaaainan  Brown  stated: 

It  is  much  cheaper  and  mora  afflciant  far  tha 
govammant  to  laly  on  tha  hard  work  and 
axpariance  of  ibeee  commlttaea  rather  than 
lainventiog  tha  wrvld.  Thaea  groupa  are  better 
equipped  than  tha  Govammant  to  nndentand  all 
points  of  view  and  to  keep  up  with  the  alala  of  the 
art  in  technical  standanls. 

142  Cong.  Rac  m22S  (dally  ed.  Fab.  27,  IMS). 

I'l  CFR  51.7. 


of,  or  revisions  or  additions  to  the 
standards. 

2.  GISB's  Consansus  Process 

NGC/Conoca/Vastar  further  contend 
that  $  12(d)  of  tiw  NTT&AA  should  not 
apply  because  GISB's  procedural 
prtjcess  was  flawed  and  thus  did  not 
ensure  consensus.  They  contend  that 
the  Task  Force  meetings  (which 
produced  the  initial  draft  standards) 
were  dominated  by  pipeline  interests, 
that  NGC/ConocoA'astar's  comments  cm 
the  Task  Force  recommendations  were 
shortened  in  the  summary  produced  for 
the  Executive  Committee,  that  the 
Executive  Committee  did  not  have 
sufficient  time  to  consider  all 
comments,  and  that  the  Executive 
Committee  is  structured  to 
disenfranchise  independent  marketers." 
AF&PA,  EMA,  and  NWIGU,  whUe 
generally  supportive  of  the  GISB 
standards,  are  concerned  that  the 
standards  may  not  reflect  true 
consensus  because  their  memben  do 
not  have  the  time  and  resources  to 
participate  in  the  CISB  process.  BCE 
also  expresses  concern  about  the  lack  of 
balance  at  the  Task  Force  meetings. 
While  BGE  believes  the  standards  filed 
by  GISB  on  March  IS,  1996  are  not 
weighted  towards  any  one  segment,  it 
suggests  in  the  next  roimd,  GISB  should 
use  balanced  subcommittees  to  develop 
its  standards. 

The  Commission  finds  that  GISB's 
process  was  fair  and  that  its  voting 
procedures  ensure  that  a  broad  based 
consensus  of  all  industry  segments 
support  these  standards.  All  segments 
are  afforded  the  opportunity  to 
participate  in  the  process  of  developing 
the  standards.  Each  segment  chooses  its 
own  representatives  on  the  Board  of 
Directon  and  Executive  Committee.  The 
requirement  for  consensus  voting  at  the 
Executive  Committee  level  assures  that 
no  industry  segment  can  dominate  the 
process  and  that  the  resulting  standards 
do  represent  an  agreement  acceptable  to 
all  industry  segments.  Finally,  a  super- 
majority  (67%)  of  the  entire  GISB 
memberahip  approved  the  standards.^ 

What  is  most  crucial,  is  that  the 
Executive  Committee  reviewed  the 
lecommendatioos  of  the  Task  Forces, 
thus  ensuring  consensus  support  for  the 


standards.''  The  record  shows  that,  for 
the  most  part,  the  accopted  standards 
received  virtually  iwanimous  support 
from  the  Executive  (Committee 
members.'^  In  any  large  proceeding, 
such  as  the  GISB  undertaking, 
comments  must  be  summarized  for  the 
decisionmaker.  While  the  Executive 
Committee  acted  quickly  to  meet  the 
Commission's  deadline,  the  record  of 
the  proceedings  shows  no  evidence  that 
its  members  ignored  or  failed  to  seek 
clarification  of  comments,  or  otherwise 
did  not  take  their  responsibilities 
seriously.  The  Executive  Committee 
conducted  its  public  meeting  for  two 
fiill  days  working  late  into  the  night  and 
had  previously  conducted  several 
preliminary  sessions  to  discuss  changes 
to  the  standards.  The  Executive 
Committee  did  not  act  as  a  mere  rubber 
stamp  for  the  recommendations  made 
by  the  Task  Forces.  Indeed,  the  evidence 
is  to  the  contrary.  The  Executive 
Committee  reached  independent 
decisions,  making  significant  changes  to 
the  Task  Force  recommendations.  For 
example,  the  Executive  (ikinimittee 
changed  a  number  of  the  Task  Force 
recommendations,  such  as  changing  the 
11:00  a.m.  nomination  deadline 
proposed  by  the  Task  Group  to  11:30 
a.m.^ 

The  Commission  finds  NCXI/Conoco/ 
Vastar's  protestation  of  GISB 
disenfi^nchisement  of  independent 
marketers  somewhat  enigmatic,  since 
NGC  itself  is  a  member  of  the  GISB 
Board  of  Directors.  NCXVConocoA'astar 
have  shown  no  record  of  any  complaint 
to  the  Process  Subcommittee  or  the 
GISB  Board  of  Directors  concerning  the 
representation  of  independent 
marketers,  nor  have  they  produced 
evidence  showing  that  GISB  explicitly 
excluded  independent  marketers  from 
the  Exetmtive  Committee,  such  as  by 
showing  that  an  independent  marketer 
was  passed  over  for  a  vacancy  on  the 
Executive  Committee.  They  also  have 
not  explained  why  independent 
marketers'  interests  are  not  adequately 
represented  on  the  Executive  Committee 


'1  NOCA:anaooA'astar  maintain  that  tha 
marketara  on  tha  Executiva  Committaa  are  ^ffltatrd 
with  pipelines  and.  thus,  cannot  lepieaent  the 
marketing  interest  If  it  conflicta  with  tha  goal  of  the 
dofninaot  pipeline  parent. 

seGISB  has  eatabliahed  a  Process  Subcommittae 
to  tleal  with  racoinineodationa  regarding  QSB'a 
opereting  practicea  NGC/Conoco/Vaatar  die  no 
complaint  to  the  VmtxM  Subcoimnitlae  about  the 
Taak  Force  procedurae. 


^'  ANSI,  for  example,  does  not  impose  a  balance 
requirement  on  subgroups  when  their  role  is  to 
assist  the  standards  committee  by,  for  instance, 
drafling  all  or  a  portion  of  a  standard,  American 
National  Standards  Institute.  Procedures  for  the 
Development  and  Coordination  of  American 
National  Standards,  IS  IS  A,6(b))  (March  22.  1995), 

"Sci?  Volume  III  olCISli's  March  15, 1996  niing. 
Voting  Workpapers. 

"Compare Volume  11  ofGISB's  March  15,  1996 
flliog.  Tab  2,  proposed  Standard  1.3  with  the  final 
approved  standard  1.3.2.  See  o/so  Volume  in  of 
GISB's  March  15. 1996  nling.  Voting  Workpapers 
(showing  that  the  Executive  Committee  &eauently 
voted  to  omit  Task  Force  proposed  standards, 
change  the  standards  to  principles,  defer 
consideration  of  standarda,  and  move  standanls  to 
tither  sections). 


by  other  independent  interests  such  as 
producers  (who  sell  to  marketers)  or 
LEICs  and  end-users  (who  buy  from 
marketers). 

In  a  supplemental  filing  made  on  )tme 
11, 1996,  NGCyConoco/VasUr"  contend 
that  the  lack  of  consensus  is  evident 
from  the  number  of  parties  seeking 
changes,  revisions,  or  waivers  to  the 
CISB  standards.  In  the  first  place,  given 
the  varied  nature  of  the  industry  and  the 
tlifCaring  interests  of  individual  parties, 
to  expect  unanimity  is  not  realistic.  The 
Commission's  pre-GISB  Working  Group 
process  for  developing  capacity  release 
standards  often  suffered  from  the  need 
to  achieve  virtual  imanimity  before 
making  a  recommendation.  The  CISB 
consensus  approach  is  designed  to 
permit  progress,  while  at  the  same  time 
assuring  that  there  is  reasonable, 
although  nol  unanimous,  agreement 
across  the  industry  on  the  standards 
adopted. 

Moreover,  considering  the  diveraity  of 
interests  in  this  industry,  the  level  of 
agreement  with  these  standards  actually 
appears  quite  high.  The  number  of 
parties  objeding  is  relatively  small 
compared  to  the  number  in  the  industry 
(mtist  of  whom  did  not  file  comments  in 
this  prtxeeding).  Even  on  the  issue — gas 
day  and  nomination  timeline — that 
elitnted  the  largest  number  of 
comments,  there  are  only  about  10  Mid- 
West  and  West  Coast  LDC^s  that  object. 
The  vast  majority  of  LDCs  apparently 
are  satisfied  with  the  GISB  standards.^ 

All  parties  must  make  a  determination 
whether  active  partitnpation  in  every 
aspect  of  the  GISB  process  serves  their 
corporate  interests.  But  the  benefit  of 
the  consensus  process,  compared  with 
the  previous  Working  Group  process,  is 
that  parties  need  not  be  present  to  have 
their  views  represented.  Any  party  can 
submit  comments  to  the  Task  Force  and 
the  Executive  Committee  that  these 
groups  must  consider.  Each  segment 
chooses  its  own  representatives  on  the 
Executive  Committee,  and  any  party  can 
communicate  its  concerns  to  its 
representatives.  And,  each  segment  of 
the  industry  has  equal  voting  weight  on 
the  Executive  Committee, 

The  Commission  finds  that  overall  the 
GISB  process  was  fair  and  assured  q 
broad  consensus  supporting  the 
proposed  standards.  BGE  suggests  that, 
for  the  future,  tUe  Commission  should 
endorse  the  use  of  small  balanced 
subcommittees  to  better  prevent 
domination  by  certain  interests. 


Changes  to  oiganizational  structure  are 
for  GISB  and  its  membership  to 
determine,  and  the  Commission, 
therefore,  will  not  dictate  the  use  of  any 
particular  prtx^ess  for  conducting  Task 
Force  meetings  in  the  future. 

3.  Commission  Oversight  of  the  GISB 
Process 

NGC/ConocoA/astar  contend  that  the 
Commission,  by  relying  on  the  GISB 
standards,  has  abdicated  its 
respcmsibility  to  make  a  reasoned 
decision  on  each  of  the  proposed 
standards.  They  suggest  that,  upon 
review,  implementation  of  some  of  these 
standards  vtill  put  at  risk  some  of  the 
progress  already  achieved  over  the  last 
decade  in  creating  competitive  markets. 
They  dte  to  the  following  statement 
from  the  Ckimmission's  OASIS  rule 
dealing  with  communication  protcx:ols 
for  the  eiecrtric  industry: 

However.  «ve  reiect  entirely  the  notion  tlial 
the  Commission  need  not  approve  the 
Standards  and  Protocols  and  that  these 
matters  can  be  left  to  the  industry  for 
impleroentatioD  and  self-policing.  Although 
we  continue  to  seek  industry  conseasus.  the 
Conunission  must  reserve  final  decioioiu  to 
itself.  We  (»nnot  turn  over  tlie  process  of 
approving  and  enforcing  OASIS  requirBioents 
to  the  industry.  The  Commission  does  not 
believe  that  resalutioD  of  the  outstanding 
issues  or  future  changes  will  occur  more 
quickly  without  Ckioimission  oversight.  Nor 
(io  we  believe  that  merely  by  announcing 
tiroad  policy  guidelines  we  would  be  creatijig 
B  mechanism  that  would  be  sufHcient  to 
allow  the  Conunission  to  revise  regulations 
quickly.  Acconlingly.  we  will  not  abdicate 
our  responsibility  to  decide  these  issues 
ourselves;  nor  shall  we  delegate 
responsibility  for  making  these  decisions  to 
anyone  else,  ^ 

NGC/Conoco/Vastar  further  cite  to 
justice  Department  statements  that 
improperly  conducted  standards 
activities  may  inhibit,  rather  than 
facilitate  competition,  in  arguing  that 
the  Commission  should  not  abdicate  its 
responsibility  to  review  each  of  the 
proposed  standards. 

The  Commission's  action  here  is 
entirely  consistent  with  its  approac:h  in 
the  OASIS  rule  as  well  as  the 
Commission's  former  rule  establishing 
capacity  release  standards.  In  the 
portion' of  the  OASIS  rule  cited  by  NGC/ 
Conotxi/Vastar,  the  Commission  was 
responding  to  a  request  that  the 
Commission  abandon  its  intention  to 
approve  standards  and.  instead.        v. 
authorize  an  industry  group  to  set  and 
enforce  detailed  standards  tmder  broad 


^'This  time  foined  by  Teiaa  Power  t^orporation 
"Indeed,  all  five  LDC  tepresenlatives  on  the 
Eixecutive  Committee  voted  to  approve  these 
standards.  See  Volume  in  ofGISB's  March  15, 1996  . 
Bling,  Voting  Workpapent.  Standards  1.3  and  1.10. 


'^Open  Access  Same-Time  Inbjnnalion  System 
{formerly  Real-Time  Information  Networks)  and 
SUindards  of  Conduct,  Order  No,  889,  61  FR  21737 
[May  10, 1996).  Ill  FESC  Stats,  and  Rags,  Preambles 
131.035.  at  31,591  (Apr,  24,  1996), 
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policy  guidelines.  The  Commission 
rejected  tliis  request  in  the  OASIS  rule 
end  is  not  delegating  comparable 
authority  to  CISB  in  this  proceeding. 
The  Commission  has  noticed.the  GISB 
standards  and  is  explicitly  adopting 
those  standards  into  its  regulations. 
While  GISB  can  modify  or  add  to  its 
standards  if  it  chooses,  those  changes 
are  not  automatically  incorporated  into 
the  Commission's  regulations.  The 
Commission  is  adopting  a  specific 
version  of  the  GISB  standards;  pipelines 
will  not  he  required  to  abide  by 
subsequent  versions  of  the  standards 
issued  by  GISB  unless  and  until  the 
Commission  incorporates  the  new 
version  into  the  regulations. 

Just  as  in  OASIS  and  the  capedty 
leleese  prtx^eedines,  the  Coitunission 
here  determined  that  standardization  of 
certain  practices  is  required  and 
detailed  the  areas  in  which  such 
standards  are  needed.  In  each  of  the 
proceedings,  the  Commission  then 
sought  a  consensus  from  the  industry  as 
to  the  technical  standards  needed, 
which,  after  review,  the  Commission 
adopted. 

Indeed,  NCC/ConocoA/astor,  for  the 
most  part,  do  not  take  issue  with  the 
CISB  standards  themselves:  rather,  they 
contend  the  Commission  has  not 
addressed  their  concerns  that  some  of 
GISB's  standards  do  not  go  Car  enough 
or  that  additional  standards  are 
necessary.  They  suggest,  for  instance, 
that  GISB's  requirement  that  pipelines 
establish  at  least  one  pooling  point 
needs  to  be  enhanced  by  additional 
standards,  such  as  requirements  for 
pipelines  to  offer  firm  pools  and  to 
provide  the  same  priority  to  pool 
volumes  as  the  take-away  tninsportation 
agreement  to  which  they  are  nominated. 

The  Commission  has  not  ignored 
NGC/ConocoA^astar's  suggestions  for 
additional  standards.  NGC/Conoco/ 
Vaster  do  not  contend  that  the  GISB 
standards  cannot  be  implemented  in 
their  present  form,  only  that  these 
standards  can  be  improved.  Many  of 
NGC/Conoco/Vastar's  points  may  have 
merit. ^^However,  the  Commission  finds 
no  reason  to  delay  the  significant 
benefits  that  can  be  achieved  from 
implementation  of  the  current  standards 
while  these  issues  are  resolved.  The 
Commission  has  established  a  schedule 


which  will  permit  GISB  and  the 
industry  to  devise  the  appropriate 
means  of  handling  these  issues. 
Establishing  procedures  that  give  the 
industry  the  first  opportunity  to  solve 
these  problems  is  hr  preferable  to  the 
Commission's  attempting  to  decide  at 
this  stage  what  changes  are  needed. 

The  Commission  is  fully  aware  of  the 
potential  for  private  sector  standards 
committees  to  inhibit  competition, 
particularly  if  one  interest  can  block  the 
adoption  of  a  necessary  standard.^ 
C^SB's  ndes  provide  that  at  least  two 
votes  from  each  industry  segment  are 
needed  to  approve  a  standard.  While 
such  a  rule  is  important  to  ensuring  that 
any  approved  standard  commands  a 
consensus  of  the  industry,  the  rule  also 
can  permit  one  industry  segment  voting 
as  a  block  to  defisat  a  needed  standard. 

That  is  precisely  why  the  Commission 
has  not  previously,  and  is  not  now, 
delegating  to  the  industry  the 
respoiuibility  to  develop  the  needed 
standards.  The  Commission  took,  and  is 
still  taking,  an  active  role  in  identifying 
the  business  areas  needing 
standardization.  The  Commission 
provided  the  industry  the  opportunity 
to  apply  its  expertise  to  craft  solutions 
that  command  broad  agreement 
throughout  the  industry,  and  has 
appropriately  given  these  consensus 
solutions  great  weight.  In  those  areas 
where  additional  consideration  of 
modifications  or  enhancement  of  the 
standards  may  be  warranted,  the 
Commission  has  established  a  schedule 
for  the  industry  to  consider  refinements. 
And,  the  Commission  stands  ready  to 
resolve  issues  if  necessary.^ 

The  Commission  would  not 
implement  these  standards  if  to  do  so 
would  undermine  or  inhibit 
accomplishment  of  the  goals  of  Order 
No.  636.  In  fact,  as  noted  earlier,  it  is  the 
very  lack  of  standardization  in  pipeline 
implementation  of  Order  No.  636  that 
may  impede  the  full  realization  of  the 
competitive  market  that  the  Commission 
sougnt  to  create  in  Order  No.  636.  These 
standards  make  a  decided  improvement 
in  the  current  system,  and,  accordingly, 
the  Commission  will  accept  them. 


^Ttie  ComjnUsion  tias.  for  eumpla.  found  that 
coftoman  should  not  lose  priority  u  i  rMutt  of 
pooling  and  thai  priority  &i»n  receipt  point  to 
pooling  point  generally  should  be  baaed  on  the 
take-away  customera  tranaponatlon  egnafnant. 
KochCaiaway  Plpelioe  Company.  7SFERP1S1.ZS3 
(ISee).  Imptsmcnting  theee  ^fMral  prindplas  may 
well  require  the  eatabliahment  of  Tirm  pools  as 
suggested  by  NGCVCoiK>coA/aatar,  and  the 
CosniTiission  expects  GISB  to  c^joaldar  theee  issues 
far  III  Sepumber  30.  IMS  filing. 


"Allied  Tube  a  Conduit  Corp.  v.  Indian  Head. 
IncL.  486  U.S.  492  (19SS). 

'*Far  example,  in  the  EBB  Rulemaking 
Praceeding  in  [>ocket  No.  RM93-4.  the  industry  waa 
unable  to  reach  consensus  on  a  proposal  to 
eslatiliah  an  Index  of  Customers.  The  I3omnussion 
ultimately  determined  the  data  elements  to  be 
included  in  the  Index.  Revisions  to  Uniform  System 
of  Accounts.  Forms,  Statements,  and  Reporting 
Requirements  for  Natural  Gas  Companies.  Order 
Na  SSI.  60  FR  53019,  53053  [Oct.  11,  1995),  01 
FEKC  Suta.  a  Regs.  I>reaiiiblse  1 31.026,  at  II J06 
(Sept  2S,  isael. 


4,  Incorporation  of  GISB's  Principles 

In  the  NOPR,  the  Commission  did  not 
propose  to  incorporate  by  reference 
GISB's  principles,  because  the 
principles  do  not  purport  to  establish 
obligations  for  pipelines.  CISB 
comments  that  it  views  the  principles  as 
being  of  equal  importance  to  the 
definitions,  standards,  and  datasets,  and 
NGSA  recommends  that  the 
Conunission  also  incorporate  the 
principles,  given  their  interrelationship 
with  the  definitions,  standards,  and 
datasets.  Some  conmienters  also  suggest 
that  the  Commission  redesignate  certain 
principles  as  standards. 

The  Ctmunission  will  incorporate  the 
principles,  since  they  are  a  part  of  the 
GISB  documentation  and  provide 
guidance  as  to  the  intended  meening  of 
the  standards.  Pipelines,  however,  will 
not  be  expected  to  comply  with  the 
principles  unless  they  are  officially 
adopted  as  standards. 

C.  Additions  to  or  Bevisions  of  the 
Standards 

1.  Need  for  a  Standard  for  Nominations 
Outside  of  the  Nomination  Schedule 

In  the  NOPR,  the  Commission 
proposed  to  adopt  GISB's  uniform 
nomination  timetable  for  the  entire 
country:  a  9  a.m.  central  clock  time 
(CCT) »  gas  day  and  the  1 1 :30  a.m.  sUrt 
to  the  nomination  pnx^ess.  A  number  of 
comments  on  GISB's  March  IS,  1996 
filing  claimed  this  nomination  s<:hedule 
lacked  sufficient  flexibility.  The 
Commission  solicited  comments  on 
whether  the  GISB  standards  provide 
some  of  the  increased  nomination 
flexibility  requested  by  shippers 
because,  as  long  as  a  pipeline  has 
unscheduled  capacity  available, 
shippers  can  nominate  gas  even  if  the 
11:30  a.m.  nomination  deadline  has 
passed  or  they  have  not  previously 
submitted  a  nomination  for  that  day.  If 
the  CISB  standards  did  not  provide  this 
Hexibility,  the  Commission  asked 
whether  an  additional  standard  is 
needed  to  require  pipelines  to  process 
nominations  outside  of  the  nomination 
schedule  if  they  have  available  capatpty. 

GISB  states  thai  its  standards  provide 
for  flexibility  and  that  the  Commission's 
suggested  standard  is  unnecessary 
because,  under  its  standards,  a  pipeline 
is  not  prevented  from  accepting 
nominations  at  any  time  and  has  an  * 
incentive  to  do  so  in  order  to  increase 
throughput.  Other  commenters  assert 
that  the  GISB  standards  do  not  require 
pipelines  to  schedule  capacity  outside 
the  standard  nominatitm  deadlines  even 


if  they  have  imscheduled  capacity. 
Some  contend  that  pipelines  should  not 
be  reqiured  to  accept  such  out-of-time 
nominations,  because  the  pipelines  ate 
not  yet  ready  for  a  continuous  24-hour- 
a-day  nomination  process.  Imposing 
such  a  requirement,  they  assert,  would 
impose  additional  administrative 
burdens  and  cost  on  the  pipelines. 
Other  commenters  assert  that 
imposition  of  such  a  requirement  would 
be  beneficial. 

The  commenters  misconstrued  the 
Conunission's  inquiiry.  The  Commission 
was  not  suggesting  that  pipelines 
necessarily  should  be  required  to  move 
immediately  to  24-hour-a-day 
nominations.  Rather,  within  normal  and 
regular  business  hours,  the  Commission 
saw  litUe  reason  that  pipelines  with 
available  capacity  could  not  atxept  late 
nominations.},'  Accepting  such  late 
nominations  would  not  affect  other 
shippers  (since  capacity  was  available) 
and  should  not  impose  significant  cost 
or  administrative  burdens  on  pipelines, 
while  it  could  provide  the  adtlitional 
flexibility  requested  by  shippers.  Given 
the  responses,  the  Commission  will  not 
draft  an  additional  standard,  but  it  fully 
expects  pipelines  with  available 
capacity  to  provide  nominating 
flexibiUty  outside  of  the  standard 
schedule.  The  Commission  and  the 
industry  can  evaluate  the  pipelines' 
response  in  the  fiiture  to  determine 
whether  an  additional  standard  needs  to 
be  imposed. 

2.  Changes  or  Revisions  Suggested  by 
Commenters 

The  issues  that  drew  the  largest 
number  of  comments  (but  still  only  14) 
concerned  various  aspects  of  GISB's 
uniform  nomination  timetable:  the  9 
a.m.  CCT  gas  day  and  the  11 :30  a.m. 
start  to  the  nomination  process.  Some 
contend  that  requiring  all  nominations 
to  be  submitted  at  the  same  time 
impedes  efficiency  because,  they  argue, 
varied  schedules  would  permit  parties 
biunped  on  one  pipeline  to  renominate 
on  other  pipielines."  Mid-West  LOCs 
complain  that  GISB's  9  a.m.  gas  day 
reduces  their  nomination  flexibility 
compared  with  the  12  noon  gas  day 
currently  used  by  some  of  their 
pipelines."  AF&PA,  however,  suggests 
that  the  gas  day  should  coincide  with 
the  standard  day  in  the  electric 


industry,  which  begins  at  midnight, 
because  of  the  close  interrelation 
between  the  gas  and  electric  markets. 
PG&E,  a  combination  IDC  and  electric 
utility,  and  Edison,  an  electrical  utility, 
on  the  West  Coast,  contend  that  the 
11:30  a.m.  start  for  the  nomination 
pnxxss  is  too  early."  SoCalGas,  a  large 
West  Coast  LDC,  however,  does  not 
recommend  a  change  to  the  starting 
nomination  time  in  the  GISB  standard. 
On  the  other  hand.  National  Fuel 
Distribution  contends  the  timeline  is  too 
late  for  East  Coast  shippers,  requiring 
them  to  work  beyond  their  normal 
business  hours.  NGC/Concx:o/Vastar  and 
AF&PA  suggest  that  a  staggered 
nomination  timeline  with  upstream 
pipelines  going  first  would  be  more 
eRicient,  while  PCAE  and  Edison 
suggest  a  regional  nomination  timeline. 

Some  pipelines  (but  not  all  that  filed 
conunents) "  and  other  shippers  *> 
ixjmplain  about  the  use  of  OCT  because 
of  the  expense  fnvolved  in  having  to 
change  their  metering  twice  a  year  and 
the  inconvenience  of  having  to  deal 
with  a  23  and  2S  hour  day.  WINGS 
points  out  that  many  gathering 
companies  use  standard  time,  not 'dock 
time,  and  contends  that  standard  time 
will  provide  for  better  integration. 

GISB  responds  that  the  standard 
nomination  timeline  allows  a  shipper 
whose  transaction  spans  more  than  one 
pipeline  the  certainty  that  the 
transaction  will  really  "work"  as 
contemplated.  GISB  states  that  as  the 
industry  currently  operates,  staggered 
nomination  deadlines  can  leave  a 
shipper  with  one  scheduled  pipeline 
and  one  imscheduled  pipeline.  In 
contrast,  the  standard  nomination 
deadline  gives  a  shipper  assurance  that 
each  link  in  its  transaction  chain  can  be 
s<±eduled  at  one  time.  GISB  also  points 
out  that  its  standards  provide  for 
flexibility,  for  instance,  by  permitting 
shippers  one  intra-day  nomination. 
Brooklyn  Union  contends  the 
Commission  should  not  "water  down" 
industry-wide  standards  by  adopting 
regional  solutions,  because  such 
regional  solutions  would  perpetuate  the 
existing  system  of  conflicting 
definitions  and  mutually  inconsistent 
standards  that  has  thwarted  the  effort  to 
establish  an  integrated  pipeline  grid. 


^Central  dtick  time  ad|uau  for  daylight  aavlngt 


.^'  See  the  tmnmem  by  Columbia  Gaa/Columbla 
Gulf,  statiitg  that  plpetioes  should  t)e  able  to  insist 
that  oominaUon  dianges  tie  made  during  normal 
business  hours. 

"  See  the  commenu  of  NGC/CooocoA/astar. 
AFaPA.  (XM,  and  Natural. 

»The  Mid  West  LOCs  are  QljCO,  lUlnoU  F 
National  Full  DistrlbuUon,  NDC/M'innegasco, 
Peoples/North  Shore/ffaitbara  Illinois. 


^  [<;&£.  for  instance,  claims  that  national 
weather  service  data  are  not  received  until  0:30  ajn. 
to  9.-00  a.m.  PaciHc  time  (9:30  to  10.iX)  a.m.  daylight 
savings  time)  and  that  shippers  cannot  process 
these  data  in  lime  to  meet  the  GISB  11:30  OCT 
timeline  and,  thus,  would  have  to  rely  on  stale 
weather  data. 

»  See  the  ammanu  of  OC/ANR,  Nalual,  fCT, 
ViUng.  WINGS,  arid  Willialon  BaaLi. 

>*  See  the  comments  of  SoCalGas  and  Peoples/ 
North  Shore/Northern  Illinois. 


The  adoption  of  standards  obviously 
requires  changes  and  sacrifices  by  all 
parties  and,  the  Commission  recogoizes 
that  the  effiacts  may  not  always  be 
spread  equally  among  everyone  in  the 
industry.  But  the  question  is  not 
whether  an  alternative  solution  may 
work  better  for  some  parties,  but,  what 
is  best  for  the  entirely  of  the  interstate 
pipeline  grid.  There  can  be  no  perfect  or 
correct  solution.  None  of  the 
commenters  opposing  the  standard 
nomination  soiedule  have  submitted 
data  or  other  evidence  to  show  that  their 
approaches  would  necessarily  create  a 
better  result  for  the  entire  industry  than 
the  approach  supported  by  the 
consensus  of  the  industry. 

The  Commission  accepts  the 
consensus  agreement  that  a  standard 
nomination  timeline  is  necessary  to 
provide  certainty  and  security  for 
nomination  and  scheduling.  For 
example,  an  integrated  pipeline  grid 
means  that  an  East  Coast  LDC  can 
nominate  gas  from  a  producer  located  in 
any  time-zone  on  the  North  American 
continent.  If  an  upstream-downstream 
system  or  a  regional  system  were  used, 
the  LDC  would  not  get  confirmation  of, 
the  first  leg  of  the  journey  until  well 
after  it  gets  confirmation  of  the  final 
downstream  leg  (which  is  probably  well 
after  the  close  of  its  business  day).  In 
addition,  as  NGSA  and  others  point  out, 
all  these  standards  must  work  together 
as  an  integrated  whole.  Thus,  while 
using  central  standard,  as  opposed  to 
cJock  time,  may  reduce  some  pipeline 
costs,  it  also  could  exacerbate  some  of 
the  timing  problems  addressed  by  the 
West  Coast  shippers  by  making  the 
nomination  deadlines  more  out  of  synch 
with  individuals'  business  day. 
Adoption  of  clock  time  for  the  pipeline 
industry  also  is  likely  to  lead  other 
industry  participants,  like  gatherers,  to 
adopt  a  similar  schedule  to  maintain  the 
efficiency  of  the  market  While 
ultimately,  coordination  of  the  gas  and 
electric  markets  should  be  considered 
both  industries  should  be  involved  in 
determining  the  best  method  of 
achieving  such  integration.  GISB  and 
the  electric  OASIS  Working  Groups 
should  establish  liaisons  to  explore  how 
best  to  ccmrdinate  business  and 
electronic  standards  to  promote 
efficiency  in  the  overall  energy  market. 

For  the  West  Coasit  and  Mid-West 
shippers,  the  standards  provide 
sufficient  Hexibility  to  make 
adjustments  to  nominations.  The  ability 
to  use  intra-day  nominations  provides 
shippers  with  the  flexibility  to  adjust 
their  nominations  to  respond  to  changes 
in  circumstances.  In  addition,  as 
discussed  previously,  pipelines  with 
tmcommitted  capacity  should  provide 
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shippers  with  flexibility  to  submit  late 
nominations  within  reasonable  time 
firames,  so  that  shippers  bumped  on  one 
pipeline  can  reroute  their  capacity  on 
other  pipelines. 

ODLCtJ  contends  that,  if  the 
Commission  retains  the  nation-wide 
nomination  timetable,  it  should  at  least 
establish  a  standard  for  intra-day 
nominations  permitting  a  shipper 
submitting  an  intra-day  nomination  for 
firm  receipt  and  delivery  points  to 
bump  shippers  using  these  as  secondary 
or  intemiptible  points.  "  While 
providing  bumping  rights  for  primary 
points  would  enhance  primary  firm 
shippers'  flexibility,  such  bumping 
rights  could  upset  the  expectaUons  of 
firm  shippers  using  secondary  points 
and  interruplible  shippers  that  had 
received  confirmed  nominations  for 
their  nominated  points.  The 
Conunission  will  not  resolve  the  balance 
between  these  interests  at  this  time, 
since  it  understands  that  GISB  is 
considering  intra-day  procedures  for  its 
September  30,  1996  filing. 

Natural  asks  for  clarification  that  as 
long  as  no  one  is  adversely  affected  by 
a  (ieviaUon,  parties  can  agree  on  a 
different  gas  day  lo  meet  operating 
needs.  For  the  most  part,  the 
Commission  discourages  changes  to  the 
standards  because  the  very  purpose  of 
standardization  is  for  all  parties  to  use 
the  same  processes  and  procedures. 
However,  as  discussed  in  the  next 
section,  GISB  envisions  that  pipelines 
may  be  able  to  exceed  the  standards  so 
long  as  these  deviations  do  not 
adversely  affect  other  parties.  Thus,  in 
some  circumstances,  pipelines  and 
individual  shippers  may  be  able  to  agree 
to  additional  flexibility  in  nomination 
prtxxdures,  subject  to  the  important 
caveet  that  the  change  does  not  degrade 
the  rights  of  other  shippers. 

Conunenlers  also  suggest  changes  to  a 
variety  of  other  specific  standards, 
generally  with  only  one  or  a  very  few 
conunenlers  challenging  each  standard. 
As  merely  one  example,  NCXVConoco/ 
VasUr,  AFftPA,  and  EMA  contend  that 
the  period  for  resolving  invoicing 
disputes  should  be  two  years,  while  the 
consensus  of  the  industry  was  that 
expedition  in  handling  disputes  was 
important  and  agreed  on  a  six-month 
period.  In  this  case,  as  in  the  other 
challenges  to  the  consensus  standards, 
the  issue  is  not  susceptible  to  factual 
resolution;  it  is  a  matter  of  judgment  as 
to  what  approach  is  most  efficient  and 
will  best  serve  the  needs  of  the  entire 
industry.  The  Commission's  goal  in  this 
proceeding  was  to  achieve  a  set  of 


standards  that  the  majority  of  the 
industry  could  support.  After  having 
reviewed  the  comments  and  the  GISB 
standards,  the  Commission  concludes 
that  the  industry  consensus  standards 
effect  a  sound  balance  between  the 
needs  of  all  segments  and  areas  of  the 
country  and  accepts  these  standards. 

These  standards  also  are  not  the  final 
word.  As  experience  is  gained  operating 
under  these  standards,  changes  or 
revisions  may  be  needed.  The  industry 
and  GISB  need  to  be  alert  to  such 
possibilities  for  improving  standards, 
and  GISB  has  a  procedure  by  which 
parties  can  submit  requests  for  cfjanges 
to  standards. » 

D.  Bequests  for  Oatificalion 

1.  Pipelines  Exceeding  the  Standards 

In  the  NOPR,  the  Commission 
requested  clarification  of  GISB's 
statement  that  all  of  its  standards  should 
be  considered  minimums  and  that 
parties  are  encouraged  to  exceed  these 
standards.  The  Commission  was  unsure 
whether  some  standards  should  be 
considered  inviolate,  because  any 
change  would  have  adverse 
repercussions  for  non-agreeing  parties. 

GISB  responds  that  its  intent  is  to 
permit  pipelines  to  exceed  standards,  so 
long  as  the  changes  do  not  have  a 
negative  impact  on  contracting  and  non- 
contracting  parties.  For  example,  it 
stales  that  a  pipeline  may  accept  a 
nomination  outside  the  nomination 
deadline  if  doing  so  will  not  aflisct 
service  to  those  who  submit 
nominations  on  time.  Brooklyn  Union, 
Tenneco  Energy,  and  ECTT  support  the 
principle  that  GISB's  standards  should 
be  considered  minimums.  ECT  suggests 
that  pipelines  should  be  able  lo  exceed 
the  standards,  so  long  as  shippers  can 
operate  on  the  pipeline  under  the 
minimum  standard.  Southern  supports 
the  concept  that  pipelines  can  exceed 
the  GISB  standards  and  suggests  that  the 
Commission  make  this  point  clear,  by 
revising  S  284.10  to  remove  the 
requirement  that  pipelines  "comply 
with"  the  GISB  standards  and  substitute 
the  phrase  that  pipelines  must  "meet  or 
exceed"  the  standards.  NGC/Conoco/ 
Vaster  argue  that  whether  pipelines  can 
exceed  standards  varies,  depending  on 
the  standard  in  question  and  whether 
shippers  need  to  rely  on  that  standard 
or  whether  the  so-called  improvement  is 
detrimental  to  some  parties. 

The  Conmiission  endorses  the 
principle  that  pipelines  can  exceed  the 


i*GlSB  Procadarea  For  Adopting  Standards.  S  2.1. 


"  APaPA.  EMA.  and  NGC/Conoco/Vauar  aiao 
raquMt  a  slmiiar  clariGcation  of  bumping  rigbu. 


1  aSB  ha*  r«c*iv«d  a  nouaat  for  changaa  to 
ftomlnatlon  Standard  1.1.1  dMling  wUh  tlia 
■tandard  gaa  day.  GISB  Staodarda  Action  Bullatin, 
(una  19.  isea.  VoL  2.  Niunliar  10.  al  2. 


GISB  standards.  In  some  cases,  this 
principle  is  easy  to  apply.  For  example, 
pipelines  cui  permit  more  than  one 
intra-day  nomination  because  the 
pipeline  will  still  be  complying  with  the 
requirement  to  provide  at  least  one 
intra-day  nomination. 

However,  in  some  cases  application  of 
the  principle  will  be  more  difficult.  For 
example,  Peoples/North  Shore/Northern 
Illinois  point  to  Nomination  Standard 
1.3.19.  which  states  that  "overrun 
quantities  should  be  requested  in  a 
separate  nomination."  'They  comment 
that  the  pipelines  they  use  employ  a 
superior  procedure  by  permitting 
overrun  nominations  to  be  included  as 
part  of  the  regular  nomination. 

In  this  case,  permitting  the  change 
would  appear  to  violate  the  underlying 
premise  of  standardization — that 
shippers  can  use  the  same  procedures 
on  all  pipelines  without  having  to  know 
the  individual  proclivities  and  rules  of 
each  pipeline.  Shippers  may  need  to 
count  on  the  stanoaidized  practice  of 
submitting  overrun  nominations  as  a 
separate  nomination,  without  having  to 
determine  whether  different  overrun 
procedures  apply  on  different  pipelines. 
In  some  instances,  rather  than  simply 
changing  a  standard,  pipelines  may  be 
able  to  oSer  an  additioiial  option  to 
shippers,  provided  that  those  shippers 
that  want  to  conduct  business  according 
to  the  standards  can  still  do  so. 

The  general  principle  is  that  a 
pipeline's  enhancement  to  the  standards 
is  acceptable  when  the  revision 
provides  increased  flexibility,  but  does 
not  affect  shippers'  ability  to  utilize  the 
standard  procedure  or  adversely  affect 
the  rights  of  those  not  a  party  to  the 
revision.  Some  of  these  issues  may  have 
to  be  resolved  when  pipelines  malte 
their  compliance  filings  and  shippers 
file  comments  on  the  filings.  In  niaking 
their  compliance  filings,  pipelines, 
therefore,  must  specifically  note  in  their 
statement  of  the  nature,  reasons,  and 
basis  all  proposed  changes  that  purport 
to  exceed  the  standards  so  that  shippers 
can  comment  on  these  changes.  The 
Commission  also  notes  that,  under 
GISB's  procedures,  any  person  may  seek 
an  interpretation  of  a  standard,  and 
receive  a  response  within  90  days  of  the 
submittal.^  The  use  of  this  procedure  to 
obtain  clarification  of  issues  (that  can  be 
anticipated  based  on  the  filings  here  or 
at  GISB)  could  prove  usefiil  when  the 
Commission  considers  the  compliance 
filings  to  implement  the  standards. 

The  Commission  will  not  revise  the 
regulation,  as  suggested  by  Southern,  to 
read  "meet  or  exceed,"  rather  than 
"comply,"  because,  even  if  pipelines 
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may  exceed  the  standards  in  certain 
circumstances,  they  must  still  comply 
with  the  standards.  As  pointed  out 
earlier,  a  pipeline  permitting  more  than 
one  intra-day  nomination  will  be 
complying  with  the  standard  for 
providing  at  least  one  such  nomiiution. 
Moreover,  as  discussed  above,  pipelines 
cannot  exceed  the  standards  by 
adopting  what  they  consider  a  superior 
methodology  if  adherence  to  the  GISB 
standard  is  necessary  to  ensure  tmiform 
procedures  across  the  pipeline  grid. 
2.  Clarification  of  Other  Issues 

In  the  NOPR,  the  Commission  stated 
that  it  expected  pipelines  to  implement 
these  standards  as  broadly  as  possible  to 
provide  customers  with  the  services 
needed  in  an  integrated  market.  The 
Commission  reasoned  that  many  of  the 
clarification  requests  could  be  resolved 
through  consultations  between  the 
pipelines  and  their  shippers,  and,  if 
they  were  not.  the  Commission  could 
address  them  when  pipelines  file 
revised  tariffs  to  incorporate  the 
standards  or  through  the  complaint 

process.    ,  „     , 

National  Fuel  supports  the 
Conunission's  position  in  the  NOPR  that 
implementation  details  should  be 
worked  out  in  individual  proceedings. 
Other  comnienters,  however,  request 
clarification  of  a  number  of  standards. 
While  not  exhaustive,  the  following 
provides  an  example  of  the  clarification 
requests.  Several  commenters  seek 
clarification  of  the  standard  requiring 
pipelines  to  provide  intra-day 
nominations,  such  as  clarifying  intra- 
day  bumping  rights  (as  mentioned 
previously),  the  pipelines'  abihty  to 
establish  set  times  for  intra-day 
nominations,  *°  and  whether  intra-day 
nominations  should  apply  to  all 
services.*'  NWIGU,  however,  maintains 
that  the  manner  in  which  intra-day 
nominations  are  implemented  should  be 
determined  on  a  pipeline  specific  basis. 
Other  commenters  request  clarification 
of  issues  relating  to  specific  pipelines  or 
services,  such  as  scheduling  priority  for 
late  nominations  if  the  particular  service 
provides  for  priority  nomination  rights 
or  how  to  deal  with  Florida  Gas 
Transmission  Company's  receipt  and 
delivery  gas  days-'^  Still  others  request 
clarification  of  terms,  such  as  National 
Fuel  Distribution's  concern  that 
"mutual  mistake  of  fact"  in  Flowing  Gas 
Standard  2.3.26  could  be  so  broad  as  to 
cover  all  billing  mistakes  "  or  Viking's 

^Saa  tbfl  commenl  ofTanoeco  Ensi^. 

*  >  Sm  Iha  cofnnients  of  ECT  and  Psoplea/Nartli 
Shore/Northern  flliiiois. 

41  S«e  Iha  coaunenu  of  Peoplai/Noftll  Sfaoia/ 
Nortbem  Illinoia  and  I^aoplaa  Gaa. 

4>  Flowing  Cm  Sundard  2.3.26  providaa  for  a  6 
montll  pariod  to  rmolve  allocation  diapulas  unlass 
a  mntoal  mialaJca  of  fact  ia  involvad. 


request  for  clarification  of  the  term 
"quick  response"  in  Nomination 
Standard  1.3.2. 

As  the  Commission  stated  in  the 
NOPR,  clarification  issues  involve 
issues  apecific  to  certain  pipelines,  and 
thus  are  not  susceptible  to  generic 
resolution.  Similarly,  terms  used  in 
standards  need  to  be  defined  with 
reference  to  specific  situations,  using 
standard  rules  of  interpretation,  such  as 
common  usage,  and  the  principles  and 
intent  of  the  standards.**  These  issues 
are  best  addressed  when  pipelines  make 
their  compliance  filings  in  light  of  the 
comments  made  oh  those  filings.  By  the 
time  pipelines  make  their  compliance 
filings,  additional  clarification  on  some 
of  these  issues,  such  as  intra-day 
nominations,  also  may  be  provided 
through  the  Septemlwr  30, 1996  fiUngs. 
Moreover,  as  pointed  out  earlier,  none 
of  these  standards  are  immutable.  Trial 
and  error  may  reveal  the  need  for 
further  standardization  in  some  areas 
and  perhaps  less  in  others. 

CIG/ANR  request  clarification  of  what 
the  Commission  intends  by  the 
consultive  process.  They  argue  that 
implementation  of  these  standards  is 
essentially  ministerial  and  that 
extensive  consultation  could  lead  to 
further  redefinition  of  the  standards. 

Implementation  of  many  of  the 
standards  is  likely  lo  be  the  purely 
ministerial  task  CIG/ANR  envisages. 
There  may  be  some  issues,  however, 
where  shippers  are  concerned  about  the 
method  of  implementation. 
Accordingly,  pipelines  should  circulate 
advance  copies  of  their  proposed 
compliance  filings  among  snippets  for 
comments  to  help  iron  out  the 
implementation  details  before  filing 
with  the  Commission. 

When  individual  trading  parties  have 
agreed  to  changes  in  the  electronic  data 
requirements.  GISB's  definition  1.2.22 
requires  parties  to  present  mutually 
agreeable  data  elements  to  GISB  for 
technical  implementation.**  Peoples/ 
North  Shore/Northern  Illinois  object  to 
■  this  definition,  because  they  are 
concerned  about  the  possible  delay  this 
requirement  may  introduce.  ECT,  on  the 


**  Mutual  minalte  of  bet  is  a  common  axpiasaion 
used  in  contract  law  when  lioth  parties  hsve  a 
mutual  misunderstanding  of  a  basic  assumption  of 
the  contract.  Tbus.  all  tbal  Flowing  Cai  Standard 
2.3.2S  provides  is  that  tbe  time  periods  for  dispute 
resolution  will  not  apply  where  tbe  parties  are 
seeking  to  resolve  a  problem  that  twlh 
misunderstood  al  tbe  time.  The  term  "quick 
response"  refers  to  the  immediate  response  of  errors 
in  nominations.  See  Nomination  Standard  1.4.2. 

*^  To  ensure  that  changes  to  data  elements  do  not 
undermine  (he  goal  of  providing  sundanlizad 
communication  across  pipelines.  Standard  1.2.2 
provides  that  other  shippers  cannot  be  lequired  10 
adopt  any  additional  data  elements  in  order  to 
achieve  a  daaired  level  of  aarvice. 


other  hand,  supports  the  standard, 
arguing  that  unless  data  elements 
required  to  implement  service  revisions 
are  mapped  to  GISB's  ASC  X12  formats, 
inditniliial  pipeline-by-pipeline 
interpretation  of  where  the  data  should 
Ik  placed  wouid  defeat  the  goal  of 
standardization. 

The  GISB  requirement  that  the 
pipelines  inform  GISB  of  any  data 
element  changes  is  reasonable  since  it 
ensures  that  a  standard  industry-wide 
dataset  is  readily  available.  The 
Commission  fully  expects  GISB  to 
process  such  filings  as  quickly  as 
possible.*' 

E.  Requests  for  Waivers 

Some  commenters  .support  the 
granting  of  waivers  based  on  individual 
circumstances  if  the  waivers  would  not 
unreasonably  interfere  with  gas  flow 
across  the  pipeline  grid.*'  NCSA  and 
COPAS  argue  that  waivers  should  be 
granted  sparingly  because  all  the 
standards  are  interrelated  and  waivers 
take  away  the  certainty  that  standards 
are  designed  to  promote.  WiUislon 
Basin  requests  waivers  of  some  of  the 
GISB  requirements.  It  claims  that  it 
shotdd  not  have  lo  comply  with  the 
EDM  requirements  because  only  two 
third-parties  on  its  system  now  use 
Electronic  Data  Interchange  (EDI)  to 
download  capacity  release 
information.*"  It  also  is  concerned  that 
meeting  GISB's  invoicing  timetable 
would  be  loo  onerous  because  of  its 
remote  meter  locations.  El  Paso 
contends  that  it  (and  GISB)  should  not 
have  to  implement  a  new  dataset  to 
permit  uploads  of  pre-arranged  deals  for 
full  requirements  customers. 

The  Commission,  as  a  general  matter, 
finds  that  waivers  are  at  odds  with  the 
goal  of  adopting  uniform  procedures  in 
order  to  achieve  the  greatest  efficiency 
in  transporting  gas  across  the  integrated 
pipeline  grid.  Thus,  waivers  will  not  be 
favored.  However,  the  Commission  will 
consider  waiver  requests  on  a  case-by- 
case  basis. 

Although  the  Commission  previously 
granted  waivers  of  the  EDI  requirement 
to  some  small  pipelines,  the  prior 
requirements  cover  only  capacity 
release,  which  may  have  bean 


^Commission  approval  ot  the  data  elements 
appears  unnecsssary  tiecsuae  they  involve  only 
agreements  between  individual  trading  partners  and 
will  not  afTact  other  shippers'  use  of  the  standards. 
If  the  change  involves  the  substance  of  the 
standards  or  pipelines'  obligations  to  ottier 
shippers,  then  Commission  acceptance  would  be 
necessary  prior  to  implemaotalioo. 

**  See  the  comments  of  NGT/MRT.  Monlaoa- 
I>akau.  QiG.  and  National  Fuel 

♦•EDI  generally  refers  to  the  exchange  of 
information  between  computers  using  telephone 
tinea  and  ilandarHirftd  file  formats. 
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insignificant  on  these  pipelines.  In 
contrast,  these  standards  cover  the 
entire  gamut  of  ongoing  business 
transactions  with  the  pipeline.  Thus,  a 
previous  lack  of  interest  in  EDI  for 
capacity  release  does  not  necessarily 
stiggest  a  similar  lack  of  interest  in  these 
standards. 

Even  for  small  pipelines,  making  what 
is  essentially  a  one-time  investment  to 
adopt  a  standardized  industry-wide 
technology  seems  preferable  to 
continued  investment  in  EBB  or  other 
non-standard  communication 
technologies.  The  Commission  also 
would  expect  that  third-party  vendors 
that  will  be  creating  formats  for 
customers  to  transact  business  with 
pipelines  can,  at  reasonable  cost,  use  or 
modify  the  formats  to  enable  pipelines 
to  transact  business  tvitfa  customers. 
Thus,  before  granting  waivers  of  the 
electronic  communication  standards, 
the  Commission  will  expect  pipelines  to 
provide  full,  and  accurate 
documentation  of  the  costs  of 
implementing  such  standards  on  their 
systems.  At  this  point.  El  Paso  has  not 
demonstrated  why  implementation  of 
uploads  for  pre-arranged  deals  for  its 
fiill  requirements  customers  would  be 
so  onerous,  since  it  already  provides  for 
downloads  of  such  information  and  will 
be  providing  for  uploads  of  other 
information. 

F.  Capacity  Release 

The  CISB  standards  address 
procedures  for  implementing  releases  of 
capacity  and  the  electronic  methods  of 
communicating  capacity  release 
information.  The  standards  will  require 
some  modification  of  the  mechanics  of 
the  pipelines'  capacity  release 
procedures.  The  principal  change,  at 
least  for  some  pipelines,  will  be  the 
standardized  timeframe  for  processing 
release  transactions.  Und^  this 
schedule,  for  instance,  pipelines  must 
establish  procedures  to  process  pre- 
arranged deals,  not  subject  to  bidding, 
within  one  hour  of  receipt  so  that  the 
replacement  shipper  can  nominate  the 
same  day.  For  deals  subject  to  bidding, 
the  pipelines  must  process  the 
transactions  within  one  day-  The 
communication  standards  require 
pipelines  to  process  file  uploads  of  pre- 
arranged deals,  which  will  permit 
shippers  and  third-party  capacity 
tradiag  service  providers  to  conclude 
pre-arranged  deals  and  efficiently 
transmit  the  results  of  the  deals  to  the 
pipeline,  without  having  to  use  the 
pipelines'  EBBs  as  is  the  current 
practice. 

While  most  commenters  find  the  CISB 
changes  to  be  beneficial,  a  number 
comment  that  they  do  not  obviate  the 


need  for  changes  in  fundamental 
capacity  release  policies,  such  as  the 
requirement  for  bidding  on  deals  longer 
than  31  days  and  the  prohibition  on 
releases  above  the  pipeline's  maximum 
rate.  Proliance  and  BGE  also  find  the 
CISB  standards  an  improvement  over 
past  practice,  but  they  believe  pipeline 
interruptible  service  has  a  competitive 
advantage  over  capacity  release  because 
the  standards  fail  to  provide 
comparability  between  the  procedures 
for  obtaining  released  capacity  and 
those  for  obtaining  pipeline 
interruptible  capacity." 

Two  pipelines,  QC/ANR  and  CNC, 
suggest  that  the  Commission  not  require 
pipelines  to  redesign  their  capacity 
release  programs  until  after  the 
Commission  issues  its  promised  NOPR 
on  capacity  release.*"  CNC  is 
particularly  concerned  about  having  to 
make  investment  in  redesign  of  its 
electronic  systems  if  the  Commission  is 
going  to  make  further  changes  to  the 
program. 

The  Commission  does  not  want  to 
change  the  industry's  consensus 
standards  imtil  the  industry  has  a 
further  opportunity  for  consideration 
and  comment  through  GISB's 
continuing  process  or  any  NOPR  on 
capacity  release.  On  the  other  hand,  the 
Commission  finds  no  reason  for  not 
implementing  the  standards  at  this 
point. 

The  procedural  changes  involve 
mostly  revisions  to  tariff  procediues. 
which  should  not  involve  significant 
burdens.  The  requirement  for  pipelines 
to  speed-up  the  processing  of  capacity 
release  transactions  is  consistent  with 
the  Commission's  goal  of  ensuring 
comparability  between  capacity  release 
and  pipeline  short-term  services. 

The  only  change  in  electronic 
communication  is  the  requirement  to 
prtx»ss  uploads  of  pre-arranged  deals; 
all  of  the  other  standards  for  electronic 
communication  of  capacity  release 
information  have  been  in  place  for  some 
time.  Adding  uploads  of  pre-arranged 
deals  should  not  impose  significant 
additional  burden  or  expense,  since 
pipelines  already  will  be  implementing 
upload  capability  for  the  other  CISB 
standards.  The  ability  to  upload  pre- 
arranged deals  already  has  been 
delayed,  and  the  Commission  does  not 


**Proliaoca  poinlj  to  diffeivncas  betw«en 
capacity  raleeM  and  intarruptible  proceduns  in 
posting,  bidding,  avditwDrthioeu.  EBB  and 
contiact  procadure*.  scheduling,  and  nominations. 
BGE  points  out  tiiat  intarruptible  nominations  an 
made  on  the  same  day  as  acquisition  of  capacity  aa 
compaiad  with  up  to  a  two.day  daiay  under  CISB 
standarda  whan  tiidding  ia  laquired. 

^TrunUine  Gas  Company.  75  FERC 1 61.064,  at 

61,211  (ine). 


want  to  introduce  any  further  delay, 
bec^ause  such  a  capability  is  crucial  for 
shippers  and  third-party  capacity 
trading  service  providers  to 
communicate  efficiently  with  the 
pipelines.  Moreover,  the  Commission  is 
convinced  that  whatever  changes  the 
Commission  may  make  in  the 
ftmdamental  policies  of  the  capacity 
release  program,  the  pipeUnes  will  have 
to  provide  the  capability  for  shippers 
and  third-party  capacity  trading  services 
to  efficiently  transmit  pre-arranged 
transactions  to  the  pipelines. 

In  the  NOPR,  the  Commission  asked 
whether  Capacity  Release  Standard 
5.3.11  required  pipelines  to  accept 
electronic  file  uploads  of  replacement 
shippers'  or  their  agents'  confirmation 
of  the  terms  of  pre-arranged  deals  (on 
those  pipelines  that  require 
confirmation).  The  Commission  was 
concerned  that  the  efficiency  created  by 
requiring  standardized  uploads  of  pre- 
arranged deals  would  be  lost  if  shippers 
or  third-Jjarty  capacity  trading  services 
caiuiot  use  electronic  uploads  of 
confirmations  to  confirm  their  deals. 

CISB,  El  Paso,  and  Tenneco  Energy 
confirm  that  the  intent  of  Capacity 
Release  Standard  S. 3. 11  is  for 
transportation  service  providers  to 
accept  and  process  pre-arranged  deal 
confirmations  using  EBBs.  file  uploads, 
as  well  as  other  electronic  means  to 
which  the  parties  mutually  agree.  They 
point  out  that  the  Capacity  Release 
Standards  include  datasets  requiring 
pipelines  to  provide  for  uploads  of 
confirmations  as  a  mandatory  business 
conditional  field, *'  which  means  that 
pipelines  requiring  confirmation  must 
support  such  uploads."  Tenneco 
Energy,  however,  raises  questions  about 
the  conditions  under  which  agents  can 
confirm.  It  suggests  that  any  such 
requirement  be  deferred  until 
completion  of  the  work  of  GISB's 
Contracts  Task  Force.  Peoples/North 
Shore/Northern  Illinois  opposes  a 
requirement  for  pipelines  to  support 
uploads  of  confirmations  unless  the 
costs  exceed  the  benefit. 

The  Commission  supports  the 
requirement  for  pipelines  to  accept 
uploads  of  confirmations,  because  such 
uploads  improve  the  efficiency  of  the 
process  by  allowing  shippers  and  third- 
party  capacity  trading  service  providers 
to  conclude  pie-arranged  deals  without 
having  to  use  the  pipeline  EBBs  to 
transmit  such  deals  to  the  pipeline. 
With  respect  to  Teimeco  Energy's 
comment,  CISB  has  adopted  a  principle 


that  agents  must  be  recognized  in 
conducting  electronic  commimication." 
This  principle  is  particularly  important 
in  the  capacity  release  arena  because  the 
only  way  that  third-party  capacity 
trading  service  providers  can  effectively 
provide  trading  services  is  if  they  can 
communicate  the  results  of  such 
transactions  to  the  pipelines  on  behalf 
of  their  clients.  Thus,  the  Commission 
expects  pipelines  to  recognize  agents  for 
the  piu-pose  of  submitting  pre-arranged 
deals  and  confirmations  of  such  deals  as 
well  as  for  other  purposes. 

G.  Electronic  Delivery  Mechanism 

GISB's  standards  specify  that  Internet 
protocols  (TCP/IP  with  a  PPP 
connection)  should  be  used  for 
electronic  communication.  In  the  NOPR, 
the  Commission  requested  comment  on 
whether  additional  standaids  for 
Internet  coiuiection  are  needed,  such  as 
the  use  of  file  transfer  protocols  (FTP). 

In  its  comments,  CISB  explains  that, 
although  it  has  determined  to  use 
Internet  protocols  for  commimication,  it 
has  not  yet  rea(;hed  a  final 
determination  on  whether  the  public 
Internet  provides  sufficient  seciuity  for 
business  transactions  or  whether  private 
networks  should  be  the  communication 
vehicle.  On  June  7,  1996,  GISB's  Future 
Technology  Task  Force  issued  an 
interim  report  recommending  the  use  of 
the  public  hitemet  as  the 
commimication  vehicle.  The  report 
finds  that  security  issues  with  the  use  of 
the  public  Internet  can  be  satisfactorily 
resolved  through  commercially 
available  software.  However,  the  Future 
Technology  Task  Force  has  established 
a  pilot  test  (to  be  completed  by 
September  30. 1996)  to  permit  a  full 
examination  of  the  technology.  If  the 
public  Internet  ultimately  is  not  chosen, 
CISB  states  whatever  communication 
vehicle  (intranets/networks)  is  chosen 
would  support  its  standard  protocol  of 
TCP/IP  with  a  PPP  connection. 

AGA  and  QC/ANR  suggest  that  the 
Commission  not  prejudge  the  adoption 
of  the  public  Internet  as  the 
commimication  vehicle,  but  wait  for  the 
recommendation  by  the  Future 
Technology  Task  Force.  BGE  and  EMA 
support  the  use  of  the  public  Internet, 
while  ECT.  National  Fuel  Distribution, 
and  Peoples/North  Shore/Northern   ' 
Illinois  are  concerned  about  the  security 
of  using  the  public  Internet  and  support 
the  use  of  private  intranets.  NYMEX/ 
Enersofl  and  WINGS  request 


clarification  that  the  Commission  is  not 
adopting  the  public  bitemet  as  the 
exclusive  means  of  communication  and 
that  third-parties  can  offer  products 
which  are  not  on  the  public  Internet. 
The  Commission  will  reserve  final 
judgment  on  the  use  of  the  public 
Internet  until  the  final  report  by  the 
Future  Technology  Task  Force.  The 
Commission  is  not  entirely  clear  as  to 
the  concerns  expressed  by  NYMEX/ 
Enersoft  and  WINGS.  All  pipelines  will 
have  to  provide  data  according  to  the 
protocol  (whether  public  Internet, 
intranet,  or  other  protocol)  that  is 
specified.  Whatever  protocol  is  adopted 
for  pipelines  should  not  affect  the 
manner  in  which  third-parties  use  or 
transmit  that  data  to  their  customers.  A 
third-party  would  be  entirely  free  to  ■ 
establish  its  own  private  intranet  to 
tx>nununicate  data  with  its  customers. 

NYMEX/Enersoft  and  WINGS  may  be 
asking  whether  pipelines  can  agree  to 
provide  information  to  shippers  or 
third-party  computer  service  providers 
according  to  protocols  that  differ  from 
the  chosen  one  (e.g.,  providing  a  direct 
connection  to  the  third-party).  In  the 
OASIS  rulemaking,  the  Commission 
required  the  utilities  to  provide  direct 
connection  on  an  equal  oasis  to  all  those 
requesting  such  a  connection  as  long  as 
the  utility  is  compensated  for  making, 
and  given  sufficient  time  to  make,  the 
connection.^  The  Commission  found 
that  providing  direct  connections  would 
assist  private  networks  and  third-party 
services  in  offering  additional  valuable 
services  to  the  industry.  The 
Commission  anticipates  foUomng  the 
same  course  here  when  it  adopts  the 
final  communication  standards.'* 

NGC/Conocx)/Vastar  recommend  that 
all  electronic  information  disseminated 
by  pipelines  should  be  done  on  the 
public  Internet.  They  further  contend 
that  pipelines  should  no  longer  be 
required  to  provide  information  on 
EBBs,  nor  should  they  be  able  to 
provide  preferred  coimections  to  their 
EBBs.  If  pipelines  want  to  continue  to 
provide  services  on  an  EBB,  NGC/ 
Conoco/Vostar  suggest  that  EBB  service 
should  not  be  subsidized  by  having  its 
costs  recovered  as  part  of  rate  base,  but 
should  compete  on  an  equal  footing 
with  other  ventiues  using  the  pipeline 
information. 


"  Sa«  CapMdIy  Ralaaae  DstasaU  5.4.1 2.  and 
5.4.10. 
•s  Sae  Nooiinalion  Standard  1.2.2  far  tlie 

dafifllUoa  trf  mamiffftlfy  awH  t»wln—  mwrftrinnal 


'-''Electronic  l>elivery  Mechanism  Principle  4.1-7. 
Tho  capacity  release  datasets  also  contain  a  field 
entitled  authorization  code,  which  informs  tha 
receiver  of  a  transaction  that  tiifl  sender  is 
authorized  to  submit  the  transaction  for  the 
contractual  party- 


»IU  FERC  Slate,  and  Regs.  Ptaamblas  1 31.015.  at 
31,618-19. 

"The  Commission  also  anticipates  lliat  pipelines 
should  design  tariff  procedures  (o  ensure  that  the 
6rst  party  seeking  a  direct  connection  is  not 
disadvantaged  (relative  to  latercomeis)  by  having  to 
bear  the  costs  of  establishing  the  cotmection.  Thus, 
pipelines  should  consider  procedures  to  reimburse 
tha  first  applicant,  and  charge  subeaquafll 
applicants,  for  the  fixed  common  costs  of 
establishing  the  direct  connection. 


The  Commission  agrees  the  goal  of  the 
industry  should  be  to  replace  the 
individual  pipeline  EBBs.  characterized 
by  their  tmique  log-on  and  access 
procedures  and  distinctive  look  and 
feel,  with  a  uniform  method  of 
communicating  all  electronic 
information  now  provided  on  the  EBBs. 
Standardization  of  electronic 
communication  would  permit  shippers 
and  third-party  service  providers  to 
easily  capture  all  relevant  information 
and  provide  a  single  display  format 
covering  all  pipelines. 

In  the  course  of  their  deliberations  on 
the  hiture  of  electronic  communication 
in  the  gas  industry,  CISB  and  the 
industry  participants  should  give 
consideration  to  the  following  issues. 
First,  they  should  consider  whether  the 
Commission  should  mandate  that 
pipelines  provide  additional 
infbnnation  in  electronic  format  (other 
than  that  required  by  this  rule  or  other 
Commission  regulations). 

Second,  they  need  to  consider 
whether  pipelines  should  be  required  to 
replace  their  EBBs  with  a  standardized, 
interactive  format  (such  as  interactive, 
Internet  world-wide-web  liisplays).  The 
display  format  would  be  in  addition  to 
providing  for  uploads  and  downloads  In 
standardized  file  format.^  Alternatively, 
the  pipelines  could  be  pure  data 
providers  and  recipients,  with  no 
requirement  to  provide  individual 
display  formats.  This  approach  would 
leave  the  creation  of  display  formats  to 
the  shippers  and  to  competition  among 
software  vendors  and  third-party 
providers  (that  could  include  pipeline 
EBBs  that  would  not  be  covered  within 
the  pipelines'  cost-of-service). 

Third,  the  industry  needs  to  consider 
the  concern  raised  by  NCC/Conoco/ 
Vastar  over  connection  standards,  such 
as  whether  pipelines  can  provide  for 
preferential  connections  either  to  their 
own  EBBs  or  third-parties  (including 
pipeline  affiliates).  For  example,  if  the 
standard  requires  pipelines  to  provide 
data  over  the  public  Internet  and  the 
pipeline  uses  a  third-party  to  operate  its 
Internet  server,  should  pipelines  be  able 
to  provide  direct  connections  to  their 
own  in-house  computer  system  as  now 
occurs  with  the  pipelines'  EBBs?  Or. 
should  all  direct  connections  be  to  the 
Internet  server  in  order  to  provide 


^In  the  OASIS  rulemaking,  the  utilities  were 
required  to  provide  both  for  Ble  downloads  and 
uploads  of  dau  as  well  as  providing  the  rvqutred 
information  through  iolamflt  HTVL  display 
formats,  m  E^ERC  Stats-  and  Rags.  Pnambles 
131J)3S.  at  31.616-17. 
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everyone  with  compcrable  access  to  the 
data." 

Finally,  GISB  and  the  industry 
participants  should  explore  making 
information  available,  on  a  real  time 
basis,  on  the  availability  of  capacity  on 
the  mainline  and  at  individual  receipt 
and  delivery  points.  GISB  has 
recognized  that  its  nomination 
scheduling  is  an  interim  step  to 
continuous  and  contiguous 
scheduling."  Moreover,  as  discussed 
earlier,  pipelines  must  now  permit 
intra-day  nominations,  and  the 
Commission  expects  pipelines  to 
schedule  capacity  within  reasonable 
business  hours  when  they  have 
available  capacity.  As  the  industry 
continues  its  move  to  more  flexible 
intra-day  nominations,  such  efforts  must 
be  accompanied  by  rsal-time 
information.  Some  of  the  needed 
information  can  be  obtained  through 
compliance  with  the  existing 
Operationally  Available  and 
Unsubscribed  Capacity  datasets."  As 
such,  the  Commission  will  continue 
taking  steps  to  ensure  compliance  with 
the  requirements  of  those  data  sets. 
Hovvever,  improvements  are  needed. 
Current  data  is  not  available  on  a  real 
time  basis.  It  does  not  reflect  capacity 
scheduled  during  the  day.  Moreover, 
information  is  not  available  on  whether 
gas  can  be  scheduled  into  or  out  of  a 
particular  zone.  Finally,  the  information 
is  often  not  delivered  in  a  user  friendly 
format.  For  instance,  a  person  should  be 
able  to  request  information  which 
changed  after  a  specified  date  and  time, 
i.e.  the  quantity  of  available  capacity  at 
individual  locations  which  changed  due 
to  a  newly  scheduled  quantity. 

H.  Consideration  of  Additional 
Standards 

A  number  of  commenters  on  GISB's 
March  15. 1996,  filing  argued  that  the 
GISB  standards  did  not  go  far  enough 
and  that  additional  standards  needed  to 
be  developed.  While  not  meaning  to 
provide  a  definitive  list,  the 
Commission  distilled  from  the 
comments  the  following  areas  for 
consideration  of  modifications  or 
additions  to  the  standards:  expansion  of 
Internet  protocols  to  include  all 


"The  OASIS  rule  did  not  pennil  the  ulillUss  to 
provide  preierential  direct  connectioiu.  See  III 
FEKC  Stat».  and  Regs-  Cceambles  1  31.035,  at  31.S19 
(direct  connectioiu  to  the  utility's  computer  are  not 
permitted  when  another  party  is  teeponsible  for  the 
internet  connection). 

^"Nomination  Principle  l.l.z. 

^Slaodardf  for  Electronic  Bulletin  Boards 
Required  tjnder  Part  2S4  of  the  Commission's 
Regulations.  Order  No  563.  01  FERC  Slits,  k  Rags. 
Preambles,  al  31.007:  Order  No.  W3-A.  m  F'ERC 
Stats,  a  Regs.  Preambtes.  at  31.(M0  (postinf;  of 
openliooaJly  available  capacity^ 


electronic  information  provided  by  the 
pipelines  (discussed  above),  title 
transfer  tracking,  allocations  and 
rankings  of  gas  packages,  treatment  of 
compressor  fuel,  operational  balancing 
agreements,  routing  models,  imbalance 
resolution,  operational  flow  orders, 
multi-tiered  allocations  and 
confirmations,  and  additional  pooling 
standards.  Because  of  the  importance  of 
the  issues  raised,  the  Commission 
requested  detailed  proposals  for 
standards  in  these  and  other  related 
areas  by  September  30. 1996. 

Several  commenters  argue  that  the 
areas  listed  are  among  the  most 
contentious  and  most  difficult  to  resolve 
and  maintain  that  the  September  30, 
1996  date  does  not  provide  the  industry 
or  GISB  with  adequate  time  to  develop 
consensus.  NGC/Conoco/Vastar, 
however,  maintain  that  precisely 
because  these  issues  are  complex  and 
contentious,  GISB  will  be  unable  to 
reach  a  reasonable  consensus,  so  that 
the  Commission  should  resolve  the 
issues.  The  Commission  also  takes 
notice  that,  after  the  NOPR,  GISB  has 
established  a  schedule  leading  to  the 
development  of  standards  (but  not 
necessarily  detailed  datasets)  by  the 
September  30, 1996  date. 

■The  Commission  does  not  share  NGC/ 
Conoco/Vaslar's  dire  view  of  GISB's 
prospects  for  resolving  these  issues.  But 
the  Commission  still  needs  to  monitor 
the  progress  of  these  considerations,  so 
that,  if  they  do  stalemate,  the 
Commission  can  begin  technical 
conferences  or  other  proceedings  to 
resolve  them.  Accordingly,  the 
Commission  will  not  revise  the 
September  30, 1996  date  for  submission 
of  standards  proposals.  By  Septemtjer 
30, 1996,  the  Commission  expects  that 
standards  for  many  of  these  issues  will 
be  developed  and  that,  for  other  issues, 
the  filings  will  permit  the  Commission 
to  assess  whether  GISB  is  on  track  to. 
resolve  them  or  whether  the 
Commission  needs  to  establish 
additional  procedures.  For  issues  that 
are  not  resolved,  the  reports  should  be 
sufficiently  comprehensive  that  they 
fully  describe  the  problems  faced  by  the 
industry,  the  proposals  being 
considered,  whether  any  proposal  is 
preferred  over  others,  and  an  analysis  of 
Ihg  twnefits  and  disadvantages  of  the 
proposed  solutions. 

;.  Cost  Recovery 

Viking  and  Iroquois  request  the 
Commission  to  establish  a  method  of 
recovering  the  costs  of  implementing 
the  standards.  Viking  maintains  that  a 
'  full  section  4  case  is  not  an  appropriate 
mechanism  because  of  the  difficulty  in 
predicting  up-Cront  and  ongoing 


compliance  costs  needed  to  prepare  a 
test-year  cost-of-service  study.  Both 
Iroquois  and  Viking  suggest  using 
limited  section  4  cases,  and  Viking  also 
suggests  other  options,  such  as  deferred 
accoimting,  similar  to  procedures  used 
for  the  recovery  of  costs  related  to 
implementation  of  FASB  106  (post- 
employment  benefits  other  tlian 
pensions). 

The  Commission  finds  no  need  to 
establish  special  prtxjedures  for 
handling  cost  recovery.  There  is  no 
evidence  that  the  costs  of  compliance 
are  so  significant  or  so  out-of-the 
ordinary  that  special  procedures  are 
necessary.  Moreover,  implementation  of 
many  of  the  standards  may  result  in 
changes  to  operations  and  maintenance 
expenses  or  other  coslof-service 
categories,  which  can  be  effectively 
considered  only  in  the  context  of  a  full 
section  4  proceeding.  With  respect  to 
Viking's  concern  about  predicting  future 
costs.  Commission  regulations  permit 
pipelines  to  include  in  rate  filings  costs 
that  are  known  and  measurable  at  the 
time  of  the  filing." 

V.  Implemenlalion  Schedule 

GISB  proposes  a  staggered  schedule 
for  pipeline  compliance  filings  and 
implementation  in  which  pipelines  are 
divided  into  three  groups.  The  first 
group  would  make  tariff  filings  October 
1, 1996  and  implement  the  standards 
April  1, 1^7  with  the  other  two  groups 
filing  in  November  and  December  1996 
and  implementing  in  May  and  )une 
1997.  The  pipeline  groupings  are  based 
on  three  factors:  pipeline  willingness  to 
implement  in  the  first  groups: 
implementation  by  doiAmslream 
pipelines  no  earlier  than  their  major 
feeder  pipelines:  and  geographic 
balance  with  each  group  including 
pipelines  from  various  regions  of  the 
country.  GISB  did  not  include  deadlines 
for  small  pipelines,  stating  that  they 
could  choose  their  implemenlalion  dale. 

GISB  also  explains  that  the  standards 
will  govern  business  beginning  with  the 
implementation  dale.  For  example,  in 
order  lo  have  gas  scheduled  to  flow  at 
the  beginning  of  the  gas  day  on  April  1, 
1997,  the  pipeline  actually  would  begin 
implementing  the  related  standards, 
such  as  Nomination  Standard  1.3.2 
(Nomination  Timeline)  in  March  1997. 
Likewise,  for  pipelines  with  an  April  1. 
1997  implementation  date,  the  invoices 
for  April  deliveries  would  be  prepared 
and  sent  to  the  customer  in  May  1997 
in  compliance  with  the  standards. 

The  Commission  is  accepting  the 
GISB  schedule  for  the  pro  forma 
compliance  filings  and  the 
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implementation  of  the  standards  as  set 
forth  below.  Smaller  pipelines  are 
included  in  the  third  group,  but  any 
pipeline  may  file  or  implement  earlier 
than  its  effective  date.  The  Commission 
is  providing  that  interventions,  protests, 
or  comments  are  due  21  days  arfer  the 
date  of  the  pipeline's  pro  forma  tariff 
filing. 

Pro  Forma  Tariff  Filing  Data:  October  1, 
1996 — Stanilanls  Implementation  Dale:  April 
1,1997 

AJgonquin  Cas  Transmission  Company 
El  Paso  Natural  Gas  Company 
FloritJa  Gas  Transmission  Company 
Mojave  Pipeline  Company 
National  Fuel  Gag  Supply  Corporation 
Northern  Border  Pipeline  Company 
Northern  Natural  Gas  Company 
Panhandle  Eastern  Pipe  Line  Company 
Texas  Eastern  Transmission  Corporation 
Transwestem  Pipeline  Company 
Trunkltne  Gas  Company 
Pro  Forma  Tariff  Filing  Dale:  November  1 , 
1996 — Standards  Implementation  Date:  May 
1.  1997 

Canyon  Creek  Compression  Company 
Colorado  Interstate  Gas  Company 
East  Tetmesstw  Natural  Gas  Company 
Midwestern  Gas  Transmission  Company 
Mississippi  River  Transmission  Corporation 
Natural  Gas  Pipeline  Company  of  America 
NorAm  Gas  Transmission  Company 
Stingray  Pipeline  Company 
Tennessee  Gas  Pipeline  Company 
Trailblazer  Pipeline  Company 
Williams  Natural  Gas  Company 
Wyoming  Interstate  Company,  Ltd. 
Pro  Forma  Tariff  Filing  Dale:  December  2, 
1996 — Standards  Implementation  Date:  June 
1.1997 

Alabama-Tennessee  Natural  Gas  Company 

Algonquin  LNG,  Inc. 

ANR  Pipeline  Company 

ANR  Storage  Ckimpany 

Black  Marlin  Pipeline  Company 

Blue  Lake  Gas  Storage  Company 

Caprock  Pipeline  Company 

Carnegie  Interstate  Pipeline  Company 

Chandeleur  Pipe  Line  Company 

CNG  Transmission  C^orporatioii 

Columbia  Gas  Transmission  Corporation 

Columbia  Gulf  Transmission  Company 

Cove  Point  LNG  Limited  Partnership 

Crossroads  Pipeline  Company 

Equitrans,  Inc. 

(ias  Transport  Inc. 

Gasdel  Pipeline  System.  Inc. 

Granite  State  Gas  Transmission,  Inc. 

Great  Lakes  Gas  Transmission  Limited 

Partnership 
Gulf  States  Transmission  Corporation 
High  Island  Offshore  System 
Iroquois  Gas  Transmission  System.  L.P. 
K  N  Inlerslale  Gas  Tnmsmission  Co. 
K  N  Wattenberg  Transmission  Limited 

Liability  Company 
Kentucky-West  Virginia  Gas  Company 
Kern  River  Gas  Transmission  Company 
KtKh  Gateway  Pipeline  Company 
Louisiana-Nevada  Transit  Company 
Michigan  t^s  Slt>rage  tympany 
Mid  Louisiana  Gas  Company 


MIGC,  Inc. 

Mobile  Bay  Pipeline  Company 

Nora  Transmission  Company 

Northwest  Pipeline  Corporation 

Oktex  Pipeline  Company 

Overtlirust  Pipeline  Company 

Ozark  Gas  Transmission  System 

Pacific  Gas  Transmission  System 

Pacific  Interstate  Offshore  Company 

Paiule  Pipeline  Company 

Petal  Gas  Storage  Company 

Questar  Pipeline  tympany 

Richfield  Gas  Storage  System 

Riverside  Pipeline  Company,  L.P. 

Sabine  Pipe  Line  Company 

Sea  Robin  Pipeline  Company 

South  Georgia  Natural  Gas  Company 

Southern  Natural  Gas  Company 

T  C  P  Gathering  Co. 

TarpoD  Transmis.sion  Company 

Texas  Gas  Transmission  (Corporation 

Texas.Ohio  Pipeline.  Inc. 

Transcontinental  Gas  Pipe  Line  Corporation 

Tuscarora  Gas  Transmission  Company 

U-T  Offshore  System 

Viking  Gas  Transmission  Company 

Western  Gas  Interstate  Company 

Western  Transmission  Corporation 

Westgas  Interstate,  Inc. 

Willistun  Basin  Interstate  Pipeline  Company 

Young  Gas  Storage  Company,  Ltd. 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA) "  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  regulations  would  impose 
requirements  only  on  interstate 
pipeUnes,  which  are  not  small 
businesses,  and,  these  requirements  are, 
in  fact,  designed  lo  reduce  the  difficidly 
of  dealing  with  pipelines  by  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  section  60S(b) 
of  the  RFA,  the  Commission  hereby 
certifies  that  the  regulations  proposed 
herein  will  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities. 

VIL  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  Ihe  human 
environment."  The  Commission  has 
tjategorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment."  The  action  taken  here 
falls  within  categorical  exclusions  in  the 
Commission's  regulations  for  rules  that 


•' 5  U.S.C  601-612. 

"Order  No.  486,  RegulaUons  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47897 
(Dec  17. 1967).  FERC  Stats,  a  Regs.  Preambles 
1988-1990  1 30.783  (1987). 

"  18  CFR  380.4. 


are  clarifying,  corrective,  or  procedural, 
for  information  gatheiYng,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities.^ 
Therefore,  an  environmenlal  assessment 
is  unnecessary  and  has  not  been 
prepared  in  this  rulemaking. 

Vm.  Infbnnatioii  Collection  SlalemenI 

In  the  NOPR,  the  Commission 
requested  emergency  Office  of 
Management  and  Budget  (0MB) 
clearance  procedures  under  5  CFR 

1320.13  ofOMB's  regulaUons  lo  avoid 
delays  beyond  the  proposed  January  1. 
1997,  target  implementation  date. 
Virtually  all  of  the  comments  filed 
(including  those  filed  with  OMB  by 
Viking)  express  concern  about  the 
Commission's  target  implementation 
date  of  January  1, 1907,  due  lo  concerns 
about  complications  arising  during  the 
peak  winter  healing  season.  GISB.  with 
support  from  almost  all  commenters, 
has  proposed,  and  the  Commission  is 
adopting,  a  staggered  implementation  of 
the  standards  during  the  spring  of  1997. 

OMB's  regulations  in  5  CFR  1320.11 
require  that  it  approve  certain  reporting 
and  recordkeeping  requirements 
(collections  of  information)  imposed  by 
an  agency.  Upon  approval  of  a 
collection  of  information,  OMB  shall 
assign  an  OMB  control  number  and  an 
expiration  date.  Respondents  subject  to 
the  filing  requiremenis  of  this  Rule  shall 
not  be  penalized  for  failing  to  respond 
to  these  collections  of  information 
unless  the  collections  of  information 
display  valid  OMB  control  numbers. 
Title:  FERC-545,  Gas  Pipeline  Rales: 

Rate  Change  (Non-formal) 
Action:  Data  Collection/Requirements 
OMB  Control  No.:  1902-0154 
Respondents:  Interstate  Natural  Gas 

Pipelines  (Nol  applicable  to  small 

businesses.) 
Frequency  of  Responses:  One-lime  lariH 

filings  (First  year) 
Title:  FERC-549C.  Standards  for 

Business  Practices  of  Interstate 

Natural  Gas  Pipelines 
Action:  Data  Collection/Requirements 
OMB  Control  No.:  To  be  assigned  by 

OMB 
Respondents:  Interstate  Natural  Gas 

Pipelines  (Not  applicable  to  small 

businesses.) 
Frequency  of  Responses:  One-time 

capital/startup  new  business 

pnxsdures  (First  year) 
Necessity  of  Information:  The  final  rule 

adopts  standards  incorporated  by 

reference  and  submitted  by  the  Cas 

Industry  Standards  Board  (GISB). 


"See  18  CTR  38a4laX2Kii).  380.4laKSI. 
380.4(iX27l. 
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These  standards  govern  four  major 
business  practices — nominations; 
allocations,  balancing,  and 
measurement:  invoicing:  and  capacity 
release — as  well  as  the  mechanism  for 
electronic  communication  between 
the  pipelines  and  those  doing 
business  with  the  pipelines.  Without 
the  Commission's  adoption  of  these 
standards  that  institute  common 
business  practices  and  a  common 
language  for  communication,  the 
spewd  and  efficiency  with  which 
shippers  can  transact  business  across 
multiple  pipelines  would  be  severely 
compromised.  Under  the  final  rule,  all 
pipelines  will  adopt  a  standard  set  of 
information  covering  the  ten  high 
priority  data  elements,  so  that 
shippers  will  be  able  to  communicate 
using  the  same  information  for  the 
same  transactions  regardless  of  the 
pipelines  with  which  they  deal.  In 
addition,  all  pipelines  will  ultimately 
support  a  standard  Internet 
connection  for  communications  with 
their  customers,  which  will  eliminate 
the  disparity  in  log-on  procedures  and 
user  interfaces  faced  by  customers 
using  the  individual  pipeline 
electronic  bulletin  boards. 

The  information  collection 
requirements  in  this  final  rule  vrill  be 
reported  directly  to  the  industry  users 
and  later  be  subject  to  audit  by  the 
Commission.  The  implementation  of 
these  data  requirements  will  help  the 
Commission  carry  out  its 
responsibilities  under  the  Natiual  Gas 
Act  and  coincide  with  the  current 
regulatory  environment  which  the 
Commission  instituted  under  Order  No. 
636  and  the  restructuring  of  the  natural 
gas  industr\'.  The  Commission's  OffTce 
of  Pipeline  Regulation  will  use  the  data 
in  rate  proceedings  to  review  rate  and 
tariff  changes  by  natural  gas  companies 
for  the  transportation  of  gas  and  for 
general  industry  oversight. 

Because  the  subject  final  rule  is  not 
significantly  different  from  the  NOPR. 
and  OMB  has  not  provided  any 
comments  on  the  proposed  rule,  the 
Commission  is  submitting  a  copy  of  this 
final  rule  to  OMB  for  informational 
purposes  only.  Interested  persons  may 
obtain  information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  DC  20426 
(Attention:  Michael  Miller,  Information 
Services  Division,  (202)208-14151  or  the 
Office  of  Management  and  Budget 
(Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission 
,202)395-30871. 


DL  Effiective  Dale 

These  regulations  are  effective  August 
26. 1996. 1110  Conunission  has 
determined,  with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  that  this  rule  is  not  a  "major  rule" 
as  defined  in  section  351  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  The  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulations  is  approved  by 
the  Director  of  the  Federal  Re^ster  as  of 
August  26, 1996. 

List  of  Subjects 

18  CFR  Part  161 


PART  284-CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  QAS 
UNDER  THE  NATURAL  QAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Anlksrity:  15  U.S.C  717-717w,  3301- 
3432;  42  U.S.C  7101-7532;  43  U.S.C  1331- 
1356. 

2.  In  §  284.8.  paragraphs  (b)(4)  and 
(b)(5)  are  removed,  paragraph  (b)(6)  is 
redesignated  (b)(4),  and  paragraph  (b)(3> 
is  revised  to  read  as  follows: 

(284.8    Finn tranaponatlon  service. 


Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  250 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18CFRPart284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements:  Incorporation  by 
reference. 

By  the  Commission. 
LokO.CufaaU, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Conunission  amends  Parts  161.  250.  and 
284.  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  161— STANDARDS  OF 
CONDUCT  FOR  INTERSTATE 
PIPELINES  WITH  MARKETING 
AFFILIATES 

1.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Autfaocity:  15  U.S.C  717-717W,  3301- 
3432;  42  U.S.C  7101-7352. 

1161.3    tAmendad] 

2.  In  S  161.3,  paragraph  (h)(2)  is 
amended  by  removing  the  phrase 

"S  284.8(b)(4)"  and  adding,  in  its  place, 
the  phrase  "S  284.10(a)". 

PART  250— FORMS 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Auikarily:  15  U.S.C.  717-71 7w.  3301- 
3432:42  U.S.C  7101-7352. 

f  290.16    lAmandwn 

2.  In  $  250.16.  paragraph  (c)(2)  is 
amended  by  removing  the  phrase 

"§  284.8(b)(4)"  and  adding,  in  its  place, 
die  phrase  "^  284.10(a)"., 


(b)*  *  • 

(3)  An  interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
provide  all  shippers  with  equal  and 
timely  access  to  information  relevant  to 
the  availability  of  such  service, 
including,  but  not  limited  to.  the 
availability  of  capacity  at  receipt  points, 
on  the  mainline,  at  delivery  points,  and 
in  storage  fields,  and  whether  the 
capacity  is  available  directly  from  the 
pipeline  or  through  capacity  release. 
The  information  must  bo  provided  on  an 
Electronic  Bulletin  Board  with  the 
features  prescribed  in  §  284.10(a)  and  as 
required  by  §  284.10(b). 
•        •        •        *        • 

3.  In  §  284.9,  paragraph  (b)(4)  is 
removed,  paragraph  (b)(5)  is 
redesignated  (b)(4),  and  paragraph  (b)(3) 
is  revised  to  read  as  follows: 

1284.9    miemipllble  tranaportaUon 


(b)*  *  * 

(3)  An  interstate  pipeline  that  offers 
transportation  service  on  an 
interruptible  basis  under  subpart  B  or  G 
of  this  part  must  provide  all  ship[>ers 
with  equal  and  timely  access  to 
information  relevant  to  the  availability 
of  such  service.  The  information  must 
be  provided  on  an  Electronic  Bulletin 
Board  with  the  features  prescribed  in 
§  284.10(a)  and  as  requited  by 
S  284.10(b). 
*         »         *         •    "    * 

4.  Section  284.10  is  added  to  read  as 
follows: 

{  284.10    Standards  lor  Pipeline  Business 
Opeiallora  and  Conmunlcatlons. 

(a)  Electronic  Bulletin  Boards.  An 
interstate  pipeline  that  is  required  by 
this  chapter  or  by  its  tariff  to  display 
information  on  an  Electronic  Bulletin 
Board  must  provide  for  the  following 
features  on  its  board: 

(1)  Downloading  by  users; 


(2)  Daily  back-up  of  infonnati6n 
displayed  on  the  board,  which  must  be 
available  for  user  review  for  at  least 
three  yeara; 

(3)  Purging  of  information  on 
completed  transactions  bam  current 
files; 

(4)  Display  of  most  recent  entries 
ahead  of  information  posted  earlier;  and 

(5)  On-line  help,  a  search  function 
that  permits  users  to  locate  all 
information  concerning  a  specific 
transaction,  and  a  menu  that  permits 
users  to  separately  access  the  notices  of 
available  capacity,  the  marketing 
affiliate  discount  information,  the 
marketing  affiliate  capacity  allocation 
log,  and  the  standards  of  conduct 
infonnation. 


(b)  Incorporation  by  Reference  of 
Business  Practice  and  Electronic 
Communication  Standards.  (1)  An 
interetate  pipeline  that  transports  gas 
imder  subpart  B  or  G  of  this  part  must 
comply  with  the  following  business 
practice  and  electronic  communication 
standards  promulgated  by  the  Gas 
Industry  Standards  Board,  which  are 
incorporated  herein  by  reference: 

(i)  Nominations  Related  Standards 
(Version  1.0,  June  14, 1996); 

(ii)  Flowing  Gas  Related  Standards 
(Version  1.0,  June  14, 1996); 

(ill)  Invoice  Related  Standards 
(Version  1.0,  June  14, 1996);  and 

(iv)  Capacity  Release  Related 
Standards  (Version  1.0.  June  14. 1996). 

Comments  Filed 


(2)  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
of  these  standards  may  be  obtained  from 
the  Gas  Industry  Standards  Board.  1100 
Louisiana,  Suite  4925,  Houston,  TX 
77002.  Copies  may  be  inspected  at  the 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Sbeet.  NE., 
Washington,  DC  20426  and  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.,  NW.,  Suite  700,  Washington, 
DC 

Note. — ^The  following  appendix  will  not 
appear  in  the  Code  of  Fadeiel  Regulations. 

Appendix— RMg«-l-000 


Commenter 


Alabama-Tennessee  h4atural  Gas  Company  . 

American  Forest  &  Paper  Assodalion  

American  Gas  Association  

American  Public  Gas  Association  

Associated  Qas  Oislributore 

Batimcre  Qas  and  Electric  Company 

Brooklyn  Union  Gas  Company 

Central  lllinQis  Light  Company „ 

CNG  Transmission  Corporation 


Coastal  Gas  Marketing  Company  

Colorado  Interstate  Qas  Company  and  ANR  Pipeline  Company  

Columbia  Qas  Transmissiofl  Corporation  and  Columbia  QuH  Trans- 
mission Company. 

CauncU  of  Petroleum  Accountants  Society  _ _ 

El  Paso  Natural  Qas  Company  „ 

Energy  Managers  Association 

Ennx)  Capital  &  Trade  Resources  Corporation.  

Equitrans,  LP . . 

FootlMHs  Pipe  Lines  Ltd  _ 

Qaa  Industry  StandanJs  Board  .„ _ 

Illinois  Power  Company  . 


Interstate  Natural  Qas  Association  of  America. 

Iroquois  Qas  Trar>smissioo  System,  L.P 

Montana-Dakota  Utilities  Company  

Natkjnal  Fuel  Gas  Distributron  Corporatfen 

Nattonal  Fuel  Gas  Supply  Corporalkxi ... 


Abbravialian 


Natural  Gas  Clearinghouse,  Conoco,  Inc.  and  Vaster  Gas  Mari<eling, 

Inc. 

Natural  Gas  Pipeline  Company  of  America „ 

Natural  Gas  Supply  Association ___. _... 

NorAm  Energy  ServKes,  Inc 

NorAm  Gas  Transmission  Company  and  Mississippi  River  Tra>^ 

mission  Corporatkxi. 

Nofttwm  Distributor  Group  and  Minnegasoo  „ 

Northwest  Industrial  Gas  Users 

NYMEX  Technotogy  Corporation  and  Enersoft  Corporation 

Padfic  Gas  and  Electric  Company 

Pacific  Gas  Transmisskxi  Company  

PanEnergy   Corporatran   (Texas   Eastern   Transmisskxi   Corporatkxi, 

Pantiandle  Eastern  Pipe  Line  Company,  Tnjnktne  Gas  Company, 

Algonquin  Gas  Transmisskxi  Company). 

Peoples  Gas  System,  Inc .„ 

Piedmont  Natural  Gas  Company,  Inc 

ProLiance  Energy  LLC  ._ 

Ouestar  Pipeline  Company „__ _ 

Southern  California  Edison  Company  „„_ „_ „ 

Southern  California  Gas  Company . 

Southern  Natural  Qas  Company 

Tenneco  Energy  _ 


Alabama-Tennessae. 

AF&PA. 

AGA 

APGA 

AQD. 

BGE. 

Brootdyn  Unkm. 

CILCO. 

CN6. 

COM. 

CIQ/ANR. 

Cdumbta  Qas/Cokimtoia  QuH. 

COPAS. 

BPaao. 

BMA 

ECT. 

Eciuittans. 

Foothills. 

GISB. 

Wnois  Power. 

INGAA 

Iroquois. 

Moritana-Oakola. 

Natkmal  Fuel  Distributkxi. 

Natkxial  Fuel. 

NGCA^XkXXi^astar. 

IMural. 
N6SA. 
NES. 
NGT/MRT. 

NDG/Minnegasco. 

NWIGU. 

NYMEX/Enersott. 

PG&E. 

PGT. 

PanEnergy  Companies. 


Peoples  Qas. 

Piedmont. 

ProLiance. 

Ouestar. 

Edison. 

SoCalGas. 

Soutftem. 

Tenneco  Energy. 
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Comments  Filed— ContiiHied 


Commentar 


The  Peoples  Gas  Ligtit  and  Cc*e  Company,  Nor*  Shore  Gas  Com- 
ply, and  Nofthem  IKnois  Gas  Company. 

TransCapadly  Limited  Partnership  — — 

United  CJiatitxjtioo  Companies  _ — 

Viking  Gas  Transmission  Company  _ 

WiBiams  Interstate  Natural  Gas  System 

Winston  Basm  Interstate  Pipeime  Company 


Atabrsviatian 


Peoples/North  Shore/Notthem  lllnois. 
TiansCapadty. 

uix:. 

Viang. 
WINGS.     . 
wniston  Basin. 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Senric* 

19  CFR  Part  118 
[T.D.ae-S7) 
MN  1S15-nAB83 

Centralized  Examination  Stations; 
Immediate  Suspension  or  PermarMnt 
Revocation  as  Operator  Upon 
Indldment  for  any  Felony 

AOStCY:  Customs  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  {Regulations  to  enable  Customs 
port  direcloi^  to  suspend  immediately 
operations  at  a  Centralized  Examination 
Station  (CES)  whenever  the  operator, 
entity,  or  other  person  exercising 
substantial  ownership  or  control  over 
the  operator  is  indicted  for,  convicted 
of,  or  has  committed  ads  which  would 
constitute  any  felony.  This  document 
also  makes  it  more  specific  that  a  CES 
operator's  failure  to  follow  the  terms  of 
the  CES  written  agreement  constitutes  a 
ground  for  proposed  permanent 
revocation  of  the  CES  and  cancellation 
of  the  written  agreement  to  operate  the 
faciUty.  This  action  is  taken  in  order  to 
protect  the  public  interest  and  to 
promote  public  confidence  concerning 
the  integrity  of  the  CES  program. 
EFFECTIVE  DATE:  August  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Walfish.  Office  of  Field 
Operations,  Trade  Compliance  (202) 
927-1167. 

SUPPLaCNTARY  INFORMATION: 

Background 

In  T.D.  93-6  (58  FR  5596)  Customs 
amended  the  Customs  Regulations  (19 
CFR  Chapter  1)  to  create  a  new  Part  118 
that  set  forth  the  regulatory  framework 
for  the  establishment,  operation,  and 
termination  of  Centralized  Examination 
Stations  (CESs).  A  CES  is  a  privately- 


operated  facility,  not  in  the  charge  of  a 
Customs  officer,  at  which  imported 
merchandise  is  made  available  to 
Customs  officers  for  physical 
examination.  Regarding  the  termination 
of  CESs,  Customs  stated  in  T.D.  93-6 
that  while  immediate  revocation  and 
cancellation  for  a  criminal  act  should 
not  he  limited  to  cases  involving  an 
actual  conviction  or  admission,  the  only 
criminal  offenses  which  should  result  in 
an  immediate  revocation  and 
cancellation  would  be  those  which 
involved  theft,  smuggling,  or  a  theft- 
connected  crime. 

On  further  consideration  of  this  issue. 
Customs  published  a  docimient  in  the 
Federal  Register  (61  FR  1877)  on 
January  24,  1996,  proposing  to  amend 
the  Customs  Regulations  to  enable 
Customs  port  directors  to  immediately 
suspend  operations  at  a  CES  whenever 
the  operator,  entity,  or  other  person 
exercising  substantial  ownership  or 
control  over  the  operator  is  indicted  for, 
convicted  of,  or  has  committed  acts 
which  would  constitute  any  felony.  The 
notice  of  proposed  rulemaking  also 
sought  to  make  it  more  specific  that  a 
CES  operator's  failure  to  follow  the 
terms  of  the  CES  written  agreement 
constitutes  a  ground  for  proposed 
permanent  revocation  of  the  CES  and 
cancellation  of  the  written  agreement  to 
operate  the  facility.  The  regulatory 
amendments  proposed  were 
promulgated  in  order  to  protect  the 
public  interest  and  to  promote  public 
confidence  concerning  the  integrity  of 
the  CES  program.  The  notice  proposed 
to  amend  S  118.21.  wltich  provides  for 
the  revocation  of  selection  and 
cancellation  of  the  written  agreement  to 
operate  a  CES.  Additional,  conforming 
changes  were  also  proposed  to  §§118.0, 
118.22,  and  118.23.  The  document 
solicited  comments  concerning  these 
changes. 

The  comment  period  closed  on  March 
25, 1996.  Only  one  comment  was 
received  and  it  was  from  a  Customs 
field  office.  Because  the  comment  is 
beyond  the  scope  of  the  proposal,  it  will 
not  be  discussed  in  this  dociunent  and 
will  be  addressed  through  another 
forum.  After  further  consideration  of  the 


proposal.  Customs  has  decided  to  adopt 
the  proposed  regulatory  amendments  as 
a  final  rule  without  substantive  change. 

Regulatoiy  Flexibility  Act 

Pursuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  the  current 
number  of  centralized  examination 
station  operators  is  small,  i.e.,  less  than 
200,  and  the  regulation  only  will  affect 
those  who  commit  felonies  or  tail  to 
follow  the  terms  of  their  agreement. 
Accordingly,  the  amendments  are  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  defined  in  E.0. 12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders,  Attorney, 
Regulations  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  (rf  Subiects  in  19  CFK  Part  118 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Examination  stations, 
Imports,  Licensing,  Reporting  and 
recordkeeping  requirements. 

Amendment  to  the  Regulations 

For  the  reasons  stated  above,  part  118. 
Customs  Regulations  (19  CFK  pari  118), 
is  amended  as  set  forth  below: 

PART  118— CENTRALIZED 
EXAMINATION  STATIONS 

1.  The  authority  citation  for  part  118 
continues  to  read  as  follows: 

Aulliority:  19  U.S.C.  66,  1499. 1623.  1624. 

2.  In  §  118.0,  the  second  sentence  is 
revised  to  read  as  follows: 

$118.0    Scope. 

*  '  *  It  covers  the  application 
process,  the  tesponsibilities  of  the 


person  or  entity  selected  to  be  a  CES 
operator,  the  written  agreement  to 
operate  a  CES  facility,  the  port  director's 
discretion  to  immediately  suspend  a 
CES  operator's  or  entity's  selection  and 
the  tvritten  agreemeiit  to  operate  the 
CES  or  to  propose  the  permanent 
revocation  of  a  CES  operator's  or  entity's 
selection  and  cancellation  of  the  written 
agreement  for  specified  conduct,  and 
the  appeal  procedures  to  challenge  an 
immediate  suspension  or  proposed 
revocation  and  cancellation  action. 
*  *  * 

3.  hi  §118.21: 

(a)  The  heading  is  revised  and 
introductory  text  is  added: 

(b)  Paragraph  (a)  is  revised; 

(c)  Paragraph  (b)(1)  is  amended  by 
adding  the  words  "to  comply  with  any    ' 
or*  before  the  words  "the  provisions 
or'; 

(d)  A  new  paragraph  (b)(6)  is  added; 
and 

(e)  A  new  paragraph  (c)  is  added. 
'The  revisions  and  additions  read  as 

follows: 

%  1 18.21    Temporary  suspension; 
pemieneni  revocation  at  selection  and 
cancelletlon  o<  agreement  to  operele  a  CES. 

The  port  director  may  immediately 
suspend  or  propose  permanent 
revocation  and  cancellation  of  CES 
operations  for  cause  as  provided  in  this 
section. 

(a)  Immediate  suspension.  Tlie  port 
director  may  immedfiately  suspend,  for 
a  temporary  period  of  time  or  until 
revocation  and  cancellation  proceedings 
are  concluded  pursuant  to  §  118.23,  a 
CES  operator's  or  entity's  selection  and 
the  written  agreement  to  operate  the 
CES  if: 

(1)  The  selection  and  written 
agreement  were  obtained  through  fi^ud 
or  the  misstatement  of  a  material  fact;  or 

(2)  The  CES  operator  or  an  officer  of 
a  corporation  which  is  a  CES  operator 
or  a  person  the  port  director  determines 
is  exercising  substantial  ownership  or 
control  over  such  operator  or  officer  is 
indicted  for,  convicted  of,  or  has 
committed  acts,  which  would  constitute 
a  felony,  or  a  misdemeanor  involving 
theft  or  a  theft-connected  crime.  In  the 
absence  of  an  indictment  or  conviction, 
the  port  director  must  have  probable 
cause  to  believe  the  proscribed  acts 
occurred. 

(W  *  • 

(6)  The  CES  operator  or  an  officer  of 
a  corporation  which  is  a  CES  operator 
or  a  person  the  port  director  determines 
is  exercising  substantial  ownership  or 
control  over  such  operator  or  officer  is 
indicted  for,  convicted  of,  or  has 
committed  acts,  which  would  constitute 
any  of  the  offenses  listed  under 


paragraph  (a)  of  this  section.  When 
adverse  action  is  initiated  by  the  port 
director  pursuant  to  paragraph  (a)  o(  this 
section  and  continued  under  this 
paragraph,  the  suspension  of  CES 
activities  remains  in  effect  through  the 
appeal  procedures  provided  tmder 
§118.23. 

(c)  Circumstance  of  change  in 
employment  not  a  bar  to  adverse  action. 
Any  change  in  the  employment  status  of 
a  corporate  officer  (for  example, 
discharge,  resignation,  demotion,  or 
promotion)  prior  to  indictment  or 
conviction  or  after  committing  any  acts 
which  would  constitute  the  culpable 
behavior  described  under  paragraph  (a) 
of  this  section,  will  not  preclude 
application  of  this  section,  but  may  be 
taken  into  account  by  the  port  director 
in  exercising  discretion  to  take  adverse 
action.  If  the  person  whose  employment 
status  changed  remains  in  a  substantial 
ownership,  control,  or  beneficial 
relationship  with  the  CES  operator,  this 
factor  will  also  be  considered  in 
exercising  discretion  under  this  section. 

4.  Section  118.22  is  revised  to  read  as 
follows: 

$  1 18.22    Nolle*  of  Immediate  suspension 
or  proposed  revocation  and  cancellation 
ectlon. 

Adverse  action  pursuant  to  the 
provisibns  of  §  118.21(a)  or(b)  is 
initiated  when  the  port  director  serves 
written  notice  on  the  operator  or  entity 
selected  to  operate  the  CES.  The  notice 
shall  be  in  the  form  of  a  statement 
specifically  setting  forth  the  grounds  for 
the  adverse  action  and  shall  inform  the 
operator  of  the  appeal  procedures  under 
§118.23  of  this  part. 

5.  Section  118.23  is  revised  to  read  as 
follows: 

J  118.23    Appeal  to  liw  Assistant 
Commissioner;  procedure;  sistus  of  CES 
operations. 

(a)  Appeal  to  the  Assistant 
Commissioner.  Appeal  of  a  port 
director's  decision  under  §  118.21(a)  or 
(b)  must  be  filed  with  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  within  10  calendar  days  of 
receipt  of  the  written  notice  of  the 
adverse  action.  The  appeal  shall  be  filed 
in  duplicate  and  shall  set  forth  the  CES 
operator's  or  entity's  responses  to  the 
grounds  specified  by  the  port  director  in 
his  written  notice  letter  for  the  adverse 
action  initiated.  The  Assistant 
Commissioner,  Office  of  Field 
Operations,  or  his  designee,  shall  render 
a  written  decision  to  the  CES  operator 
or  entity,  stating  the  reasons  for  the 
decision,  by  letter  mailed  within  30 
working  days  following  receipt  of  the 
appeal,  unless  the  period  for  decision  is 


extended  with  due  notification  to  the 
CXS  operator  or  entity. 

(b)  Status  of  CES  operations  during 
appeal.  During  this  appeal  period,  an 
immediate  suspension  of  a  CES 
operator's  or  entity's  selection  and 
written  agreement  pursuant  to 

§  118.21(a)  of  this  part  shall  remain  in 
effect.  A  proposed  revocation  of  a  CES 
operator's  or  entity's  selection  and 
cancellation  of  the  written  agreement 
pursuant  to  §  118.21(b)(1)  through  (S)  of 
this  part  shall  not  take  effiact  unless  the 
appeal  process  under  this  paragraph  has 
been  concluded  with  a  decision  adverse 
to  the  operator. 

(c)  Effect  of  suspension  or  revocation. 
Once  a  suspension  or  revocation  action 
takes  effect,  the  CES  operator  must  cease 
CES  operations.  However,  when  CES 
operations  are  suspended  or  revoked 
and  cancelled  by  Customs,  it  is  the  CES 
operator's  responsibility  to  ensure  that 
merchandise  already  at  the  OSS  is 
properly  consigned  to  another  location 
for  inspection,  as  directed  by  the 
importer  and  approved  by  the  port 
director. 

Gaarge  f .  Wete. 
Commissioner  of  Customs. 
Approved;  June  B,  1996. 
(ohn  P.  SimpMn, 

Deputy  Assistant  Secretary  of  the  Tmasury. 
IFR  Doc.  96-18894  Filed  7-25-96:  8:45  ami 
■lUMO  coos  ttio-at-p 


Inlsmal  Revenue  Servica 
26  CFR  Part  1 
[Tosaaq 

RIN  1S4S-AR18 

Computation  of  Combined  Taxable 
Income  Under  the  Profit  Split  Method 
When  the  Possession  Product  Is  a 
Component  Product  or  an  End-f>roduct 
Form  for  Purposes  of  the  Possessions 
Credit  Under  Section  936;  Correction 

AOeiKr:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTXM:  Oirrection  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  nigulalions  (TD 
6669]  which  were  published  in  the        % 
Federal  Register  on  Friday.  May  10. 
1996  (61  FR  21366).  The  final 
regulations  relate  to  the  computation  of 
combined  taxable  income  under  the 
profit  split  method. 
EFFECTIVE  DATE:  May  10,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
facob  Feldman  (202)  622-3870  (not  a 
toll-firee  number). 
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supfLaeaARY  vronuTioN: 

Background 

The  final  regulations  that  are  subject 
to  these  corrections  are  under  section 
936  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  final  regulations 
ITD  86891  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Pnblicatiaa 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8669)  which  is  the 
subject  of  ra  Doc.  96-11639,  is 
corrected  as  follows: 

1.  On  page  21366,  column  3,  in  the 
preamble,  following  the  paragraph 
heading  "Discussion",  the  first  fiill 
paragraph  in  the  column,  line  4,  the 
language  "forms  under  the  profit-split 
method"  is  corrected  to  road  "forms 
under  the  profit  split  method". 

2.  On  page  21367,  column  1,  in  the 
preamble,  following  the  paragraph 
heading  "Discussion",  the  second  full 
paragraph  in  the  column,  lines  12  and 
13,  the  language  "regulation  is  effective 
for  taxable  years  ending  30  days  after 
May  10, 1996.  If  is  corrected  to  read 
"regulations  apply  to  taxable  years 
ending  after  June  9, 1996.  If. 

1 1.936-8    [Cocracted] 

3.  On  page  21368.  S  1.936-6,  in 
paragraph  (bl(l),  in  the  table  in  A.12(iv). 
under  the  iieading  "Production  costs 
(excluding  costs  of  materials):",  item  3. 
the  language  "3.  P's  costs  for  the  CPU's 
(the  possession  product)"  is  corrected  to 
read  "3.  P's  costs  for  the  CPUs  (the 
possession  product)". 

4.  On  page  21369,  column  3,  §  1.936- 
6,  in  paragraph  (b)(1),  under  A.12(vii), 
line  3,  the  language  "ending  30  days 
after  May  10. 1996.  IF'  is  corrected  to 
read  "ending  after  June  9, 1996.  If. 
Cyalhia  E.  Grigslqr. 

Chief.  Regulations  Unit,  Assistant  Chief 
Counsel  tCorporatej. 

IFR  E)oc.  96-19005  Filed  7-25-96;  8:45  ami 
BUMa  coof*»~n-u 


2eCFRPart1 

H'D  88821 
RIN1545-Aa64 

Diversification  ot  Common  Trust 
Funds;  Correction 

aoenct:  Internal  Revenue  Service, 

Treasury. 

action:  Correction  to  final  regulations. 

summary:  This  document  conUins  a 
correction  to  final  regulations  |TD  86621 


which  were  published  in  the  Federal 

Register  on  Thursday,  May  2,  1996  (61 

FR  19546).  The  final  regulations  relate 

to  the  diversification  of  common  trust 

funds  at  the  time  of  a  combination  or 

division. 

BTECnVE  DATE:  May  2. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Schneider.  (202)  622-3060  (not  a 

toll-free  number). 

SUPPtalBITARY  INFORMATION: 

Background 

The  fihal  regulations  that  are  the 
subject  of  this  correction  are  under 
section  584  of  the  Internal  ftevenue 
Code. 
Need  for  Correctian 

As  published.  TD  8662  contains  an 
error  that  is  in  need  of  correction. 

CofTcction  of  Publication 

Accordingly,  the  publication  of  final 
regtdations  which  are  the  subject  of  FR 
Doc  96-10393  is  corrected  as  follows. 

t1.sa4-4    {Corrected] 

On  page  19547,  column  1,  §  1.584- 
4(a),  the  fifteenth  line  from  the  bottom 
of  the  paragraph,  the  language 
"participant  in  substantially  the  same 
as"  is  corrected  to  read  "participant  is 
substantially  the  same  as". 
Cjrnlbia  E.  Grig(b)r,  * 

Chief  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporatel. 

IFR  Doc.  96-19004  Filed  7-25-96;  8:45  ami 
■UMO  COM  «»«-U 


2eCFR  Parti 

(TOS6831 

RIN  1546^T43 

Transfers  to  investment  Companies; 
Correction 

aoenCY:  Internal  Revenue  Service, 

Treasury. 

action:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  final  regulations  [TD  86631 
which  were  published  in  the  Federal 
Register  on  Thursday,  May  2, 1996  (61 
FR  19544).  The  final  regulations 
concern  the  treatment  of  certain 
transfers  to  a  controlled  corporation. 
EFFECTIVE  DATE:  May  2.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  M.  Eisenberg,  (202)  622-7790 
(not  a  toll-free  number). 

SUPPI.BIB(TARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 


section  351  of  the  Internal  Revenue 

Code. 

Need  for  Correction 

As  published,  TD  8663  contains  an 
error  that  is  in  need  of  correction. 

Conectiaa  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  which  are  the  subject 
of  FR  Doc.  96-10394  is  corrected  as 
follows: 

PART  1— [CORRECTED] 

On  page  19545.  colunm  3.  in 
amendatory  instruction  "Paragraph  1.". 
lines  1  and  2.  the  language  "Paragraph 
1.  The  authority  citation  for  part  1 
continues  to  read  as  follows:"  is 
corrected  to  read  "Paragraph  1.  The 
authority  citation  for  part  1  is  amended 
by  adding  an  entry  in  numerical  order 
to  read  as  follows:". 
Cynthia  E.  Grigsbjr, 

Chief  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

IFR  Doa  96-19003  Filed  7-25-96;  8:45  ami 
lajiMa  ooot  mat-ot-u 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

32  CFR  Part  630 

Absentee  Deserter  Apprehenskm 
Program  and  Surrender  of  Military 
Personnel  to  Civilian  Law  Enforcement 
Agencies 

AGENCY:  Office  of  the  Army  Staff  Judge 

Advocate.  DOD. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Army 
announces  a  complete  revision  of  its 
Military  Absentee  and  Deserter 
Apprehension  regulations  to  bring  them 
in  line  with  changes  to  Array  Regulation 
190-9.  with  the  same  title.  This  revision 
revises  provost  marshal  procedures  and 
responsibilities  for  military  personnel 
who  are  in  an  absentee  or  deserter  status 
and  procedures  and  responsibilities  for 
surrender  of  military  personnel  to 
civilian  law  enforcement  authorities. 
These  regulations  support  the  approved 
parts  of  the  Joint  Service  Plan  for 
Deserter  Apprehension  Program  July 
1978  and  Department  of  Defense 
Directive  1325.2. 
DATE:  Effective  July  26, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeffrey  Porter  at  681-5078. 

suppiaierrARY  information: 

a.  This  part  applies  to  the  Active 
Army  and  the  U.S.  Army  Reserve  and 


the  Army  National  Guard  when  in  title 
10,  United  States  Code  status.  This  part 
is  not  applicable  to  members  of  the 
Army  National  Guard  serving  on  annual 
training  or  full-time  training  duty  status 
imder  the  provisions  of  title  32,  United 
States  Code. 

b.  Commanders  in  overseas  areas  may 
deviate  from  the  Federal  Bureau  of 
Investigation  National  Crime 
Information  Center  requirements  when 
prohibited  by — 

1.  Local  conditions. 

2.  International  law  including 
applicable  treaties  or  agreements  with 
foreign  governments. 

c.  The  provisions  of  subpart  G  of  this 
part  apply  only  to  soldiers  listed  in 
paragraph  a.  above  who  are  sought  by 
Federal,  State,  or  local  law  enforcement 
officials.  The  authority  of  U.S.  military 
officials  to  apprehend,  detain,  and 
deliver  U.S.  personnel  to  the  authorities 
of  a  host  nation  or  other  foreign  country 
are  governed  by  the  provisions  of 
applicable  international  agreements. 
United  States,  and  host  nation  law. 
Army  Regulation  27-50,  Status  of 
Forces  Policies,  Procedures  and 
Information,  and  the  directives  of  the 
overseas  command. 

ExecutiTe  Order  1 2291 

This  rule  is  not  a  major  rule  pursuant 
to  EO  12291.  Federal  Risgulation.  dated 
February  17, 1981. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  has  no 
bearing  on  this  rule. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  the  Paperwork  Reduction  Act. 

List  of  Sufajecls  in  32  CFR  Part  630 

Law  enforcement  officers.  Military 
law.  Military  peraonnel.  Prisons. 

Accordingly,  32  CFR  part  630  is 
revised  to  read  as  follows: 

PART  630-ABSENTEE  DESERTER 
APPREHENSION  PROGRAM  AND 
SURRENDER  OF  MILITARY 
PERSONNEL  TO  CIVIUAN  LAW 
ENFORCEMENT  AGENaES 

Subpart  A— Puipose 

630.1  Purpose. 

630.2  References. 

630. 3  Explanation  of  abbreviations  and 
terms. 

630.4  Responsibilities. 

Subpart  B— Absent  wnhout  Laeva 

630.5  Notiflcation. 

63a6    Surrender  to  unit  commanders. 
630.7    Surrender  or  apprehension  other 
installations. 


Subpart  C—OeserHon 

630.8  Administrative  report. 

630.9  Processing  deserter  reports. 

630.10  Special  category  absentees. 

630.11  Escaped  prisoner. 

630.12  USAOIP  pnx:edures. 

Subpart  D— Ratum  to  Military  Control 

630.13  AWOL/deserter  apprehension 
efforts. 

630.14  Use  of  escorts. 

630.15  Verification  of  deserter  status. 

630.16  Surrender  or  apprehension  on 
parent  ii)StallaUon. 

630.17  Surrender  or  apprehension  at 
another  installation. 

630.18  Surrender  or  apprehension  off  an 
Aimy  installation. 

630.19  Deserters  and  defectors  in  foreign 
coimtries. 

630.20  Escaped  military  prisoner. 

633.21  Other  armed  services  deserters. 

633.22  Transpanation. 

Subpart  E— Civilian  Carrectkmal  or  Medkal 


fOO.3    Expianaliono<al*rsvlattonaand 


630.23  MiUtary  detainer. 

630.24  Action  on  return  to  military  control. 

630.25  Qviliao  detention  facilities. 

630.26  Costs  of  civilian  detention  facilities. 

Sulipart  F—Paymsnl  of  Rewards  and 
Ralmburasmafita 

630.27  Rewards. 

630.28  Reimbursement  payments. 

630.29  Documentation. 

Subpart  O— Surrender  of  Military  Mnnbars 
to  CivtHan  Law  Entorcemant  Offlciais 

630.30  Overviewr. 

630.31  CONUS. 

630.32  Responsibilities. 

Figure  630.1  of  Part  630— Sample  Military 
Detainer 

Appendix  A  to  Part  630— References. 
Appendix  B  to  Part  630— Glossary. 

Aolharity:  10  U.S.C.  801  through  940: 
Manual  for  courts-martial,  U.S.  1995  revised 
addition  as  amended;  sec  709,  Pub  L.  96-154. 
I3efense  Appropriation  Ad.  93  Stat  1153. 


Sut)pan  A — Purpose 

§630.1    Putpoae. 

This  part  provides  policies  and 
procedures  for — 
(a}  Reporting  absentees  and  deserters. 

(b)  Reporting  special  category 
absentees. 

(c)  Reporting  political  defectors. 

(d)  Use  of  automated  law  enforcement 
telecommunications. 

(e)  Apprehension  and  processing  of 
absentees  and  deserters. 

(f)  Sturender  of  military  personnel  to 
civilian  law  enforcement  authorities, 

$630.2    Rafarances. 

Required  and  related  pubUcations  and 
referenced  forms  are  listed  in  appendix 
A  to  this  part. 


Abbreviations  and  special  terms  used 
in  this  regulation  are  explained  in  the 
glossary. 

{630.4    RaaponaWlitisa. 

(a)  The  Deputy  Chief  of  Staff  for 
Operations  and  Plans  (DCSOPS)  is 
responsible  for  estabUshing  law 
enforcement  policy  and  procedures  for 
the  military  absentee  and  deserter 
apprehension  programs.  The  DCSOPS 
will- 
ID  Exercise  staff  supervision  over 

Army  law  enforcement  activities. 

(2)  Integrate  operational  control  of  the 
National  Crime  Information  Center 
(NQC)  elements  at  the  U.S.  Army 
Deserter  Information  Point  (USADIP). 

(3)  Provide  Operational  control  of  the 
NaC  elements  at  the  USADIP. 

(4)  Be  the  Department  of  the  Army 
point  of  contact  for  the  Federal  Bureau 
of  Investigation  (FBI)  on  absentee  and 
deserter  apprehension  policy  matters. 

(b)  The  Deputy  Chiel^of  Staff  for 
Personnel  (IXSPER)  is  responsible  for 
establishing  personnel  policy  on 
absentees  and  deserters  and  will — 

(1)  Exercise  staff  supervision  over  the 
USADIP. 

(2)  Develop  programs  to  assist 
commanders  in  deterring  absenteeism. 

(3)  Evaluate  statistical  profile  data 
furnished  by  the  Commanding  (general 
(CG),  U.S.  Total  Army  Personnel 
Cotnmand  (PERSCOM)  and  CG,  U.S. 
Army  Personnel  Information  Systems 
Command  (PERSINSCOM). 

(c)  Commanders  of  major  Army 
commands  (MACOMs)  will — 

(1)  Supervise  reporting  and 
coordinate  Army  programs  for  the 
retiun  to  military  control  (RMC)  of 
absentees,  deserters,  defectors,  and 
special  category  absentees. 

(2)  Ensure  deserters  retinned  to 
military  control  are  reported  lAW  this 
part  to  end  apprehension  actions. 

(3)  Provide  military  police  support  for 
the  return  of  special  Category  absentees 
end  deserters  from  foreign  coimtries  to 
the  Continental  United  States  (CONUS) 
when  required. 

(4)  Assist  in  the  retiun  of  soldiers  to 
overseas  commands  imder  status  of 
forces  agreement. 

(5)  Assure  that  recommended  changes 
to  Army  Regulation  5-9  are  proposed 
and  coordinated  with  other  MACOMs. 

(d)  Commanding  General,  U.S.  Army 
Criminal  Investigation  Command 
(USACIDC)  is  responsible  for — 

(1)  Entering  and  clearing  subjects  of 
USACIDC  investigations  and  special 
category  absentees  reported  by  overseas 
commanders  in  the  NCIC  wanted  person 
file. 
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(2)  Coordinating  retrieval  of  records 
through  the  Director,  U.S.  Army  Crime 
Records  Center  (USACRC)  bom  the 
Defense  Investigative  Service  (DIS)  for 
special  category  absentees. 

(e)  Commanaer,  U.S.  Anny  Enlisted 
Records  and  Evaluation  Center 
(USAEREC)  will— 

(1)  Receive  documentation  and 
provide  verification  of  reports  of 
desertion  and  return  to  military  control. 

(2)  Maintain  a  centralized  deserter 
data  base  for  deserter  statistical 
reporting  requirements  from  the 
Automated  Persoimel  Accounting 
System. 

(3)  Maintain  maiugement  data 
received  on  DD  Form  616  (Report  of 
Return  of  Absentee)  to  identify — 

(i)  The  number  of  deserters  returned 
to  military  control  monthly. 

(ii)  The  mode  of  return  (surrender  to 
or  apprehended  by  military  authorities. 
Department  of  Utefense  civilian  police, 
dviUan  authorities,  or  i^I). 

(iii)  Cases  administratively  closed 
(death,  discharge,  erroneous  entry,  and 
so  forth).  Date  should  be  recorded  in  the 
processing  month  to  hasten  report 
compilation. 

(f)  Chief,  U.S.  Army  Deserter 
Information  Point  will — 

(1)  Verify  and  dociiment  reports  of 
desertion  and  return  to  military  control. 

(2)  Maintain  a  central  deserter  data 
base.  

(3)  Provide  daU  to  IXZSOPS,  IXSPER, 
CG.  PERSCOM  and  CG,  PERSINSCOM, 
as  required. 

(4)  Complete  cross  checks  against  the 
Army  Enlisted  Master  File  (EMF).  loint 
Service  Software,  and  other  data 
systems  to  prevent  false  apprehension. 

(5)  Query  other  Army  automated 
'  personnel  files  to  prevent  mistaken 

reports  of  desertion. 

(6)  Provide  DD  Form  553  (Deserter/ 
Absentee  Wanted  by  the  Armed  Forces) 
and  DD  Form  616  (Report  of  Return  of 
Absentee)  to  military  and  civilian  law 
enforcement  authorities,  to  include  the 
FBI  when  appropriate. 

(7)  Advise  U.S.  Department  of  State, 
Deputy  Assistant  Secretary  for  Passport 
Services,  of  U.S.  Army  alien  deserters 
who  are  known  or  suspected  to  have 
entered  a  foreign  country,  return  to 
military  control,  or  are  discharged  in 
absentia. 

(8)  Enter  wanted  information  into  the 
NQC 

(g)  All  Army  installation  commanders 
with  active  Army  manpower  assets  have 
responsibilities  for  reporting  and 
returning  deserters  to  military  control. 

(1)  Coordinating  installation 
conunanderi  return  of  deserters  to 
military  control  within  their  designated 
areas  of  responsibility. 


(Z)  Supporting  installation 
commanders  have  responsibiUty  for  all 
locations  within  50  miles  of  their 
respective  installations.  When  efficiency 
and  economy  demand,  these  distances 
can  be  increased  or  diminished  as 
determined  between  the  coordinating 
installation  and  the  supporting 
installation. 

(h)  Installation  provost  marshals  will 
endeavor  or  resolve  procedural 
arrangements  at  the  lowest  conunand 
level  lAW  AR  5-9. 

Subpart  B— Abaant  WHbout  Laave 

{630.5    NoWleallon. 

The  unit  commander  notifies  the  local 
provost  marshal  within  24  hours  after  a 
soldier  has  been  reported  absent 
without  leave  (AWOL).  Special  category 
absentees  are  reported  as  deserters  lAW 
§630.10  of  this  part. 

(b)  On  receipt  of  an  AWOL  report,  the 
provost  marshal  initiates  a  DA  Form 
3975  (Military  Police  Report)  and  a 
corresponding  blotter  entry  on  DA  Form 
3997  (Military  Police  Desk  Blotter). 

f  630.8    Sunendar  U  unit  commmiler. 

If  an  AWOL  soldier  surrenders  to  the 
parent  unit  the  following  procedures 

«ppiy-  ,  J     , 

(a)  The  unit  commander  inunediately 
notifies  the  Provost  Marshal  that  the 
soldier  has  returned. 

(b)  The  provost  marehal  finalizes  the 
DA  Form  3975  and  makes  a  reference 
blotter  entry.  The  provost  marshal 
forwards  DA  Form  3975  and  4833 
(Commander's  Report  of  Disciplinary  or 
Administration  Action)  with  an 
appropriate  suspense  date  through  the 
appropriate  field  grade  commander  to 
the  unit  commander  for  action. 

(c)  The  unit  commander  reports 
action  taken  to  the  provost  marshal  on 
DA  Form  4833  not  later  than  the 
assigned  suspense  date. 

f  S30.7    Surrender  or  apprstianalon  at 
other  Installations. 

(a)  If  an  AWOL  soldier  surrenders  to 
or  is  apprehended  by  a  provost  marshal 
other  than  the  parent  installation,  the 
apprehending  provost  marshall 

(1)  Issues  DD  Form  460  (Provisional 
Pass)  L\W  AR  190-45,  paragraph  5-2, 
and  verbal  orders  to  the  solider  to  return 
to  their  proper  station.  The  DD  Form 
460  and  transportation  requests  are  used 
instead  of  an  escort  if  there  is  a 
reasonable  expectation  that  the  soldier 
will  comply.  Express  mail  may  be  used 
to  forward  the  DD  Form  460  to  the 
absentee.  DD  Form  460  will  not  be 
required  if  the  provost  marshal  elects  to 
return  the  soldier  through  difierent 
means. 


(2)  Prepares  and  forwards  DA  Forms 
3975  and  4833,  along  with  a  copy  of  DD 
Form  460  to  the  parent  installation 
provost  marshal. 

(b)  The  parent  installation  provost 
marshal — 

(1)  Completes  a  reference  blotter  entry 
reflecting  the  AWOL  soldier's  RMC. 

(2)  Forwards  DA  Form  3975  and  DA 
Form  4833,  with  an  appropriate 
suspense,  through  the  field  grade 
commander  to  the  unit  commander. 

(3)  On  return  of  the  completed  DA 
Form  4833  from  the  unit  conunander, 
forwards  the  original  and  one  copy  of 
the  form  to  the  apprehending  provost 
marshal.  The  parent  installation  Provost 
Marshal  may  retain  a  copy  of  DA  Form 
397S  and  DA  Form  4833  pertaining  to 
the  case. 

Subpart  C—Oaaartlon 

1630.8    Administrative  Report. 

(a)  The  unit  commander 
administratively  classifies  an  absentee 
as  a  deserter  and  completes  DD  Form 
553  when  one  or  more  of  the  following 
applies; 

U)  The  facts  and  circiunstances  of  the 
absence,  without  regard  to  the  length  of 
absence.  Indicates  that  the  soldier  may 
have  committed  the  offense  of  desertion, 
as  defined  in  articles  85  and  86  of  the 
Uniform  Code  of  Military  Justice 
(UCMJ). 

(2)  The  soldier  has  been  AWOL  for  30 
consecutive  days. 

(3)  The  soldier,  without  authority,  has 
gone  to  or  remains  in  a  foreign  country 
and  while  in  the  foreign  country  has 
requested,  applied  for,  or  accepted  any 
type  of  asylum  or  resident  permit  from 
the  country,  or  any  governmental 
agency. 

(4)  The  soldier  has  returned  to 
nuUtary  control  and  departs  absent  prior 
to  completion  of  any  administrative  or 
judicial  action  for  a  previous  absence. 

(5)  The  soldier  escapes  from 
confinement. 

(6)  The  soldier  is  a  special  categoiy 
absentee. 

(b)  The  unit  commander  promptly, 
reports  deserters  to  the  provost  marshal 
via  DD  Form  553  per  AR  630-10, 
chapter  3. 

f  630.9    Proceaaing  deeettar  rapofts. 

(a)  On  receipt  of  reports  of  desertion 
or  defectors,  the  Provost  Marshall 
completes  a  blotter  entry  per  AR  190- 
45,  paragraph  4-6b.  This  is  an  initial 
blotter  entry  if  a  previous  absentee  entry 
had  not  been  made. 

(b)  The  Provost  Marshal  then — 

(1)  Ensures  that  the  unit  commander 
has  accurately  completed  DD  Form  553. 

(2)  Screens  instaUatioh  and  state 
vehicle  registration  and  completes 


identification  portions  of  the  DD  Form 
553. 

(3)  In  the  remarks  section  of  DD  Form 
553  adds  other  known  information 
about  the  soldier  such  as: 

(i)  Confirmed  or  suspected  drug 
abuse. 

(ii)  History  of  violence. 

(iii)  History  of  escapes  or  attempted 
escapes  from  custody. 

(iv)  Suicidal  tendencies. 

(v)  Suspicion  of  involvement  in 
violent  crimes  for  which  there  is  a 
record  of  an  active  military  police 
investigation  being  prepared  and 
forwarded. 

(vi)  History  of  other  unauthorized 
absence. 

(vii)  Any  other  information  in  the 
apprehension  process  or  to  protect  the 
deserter  or  apprehending  authorities. 

(4)  Initiates  a  DA  Form  3975,  if  not 
previously  completed  as  an  AWOL 
report,  and  assigns  a  USACRC  Crime 
Control  Number  to  the  case. 

(5)  Returns  the  completed  DD  Form 
553  to  the  unit  commander  within  24 
hours.  The  provost  marshal  retains  a 
copy  of  the  DD  Form  553. 

(6)  Follows  the  procedures  in  section 
630.8  of  this  part  for  special  category 
absentees. 

(c)  Within  48  hours  of  the  soldier 
being  dropped  from  the  rolls  (DFR)  of 
the  unit,  the  unit  commander  forwards 
the  DD  Form  553,  %vith  associated 
documents,  through  the  Persoimel 
Service  Battalion  to  Commander,  U.S. 
Array  Enlisted  Records  Center,  ATTN: 
PCRE-RD.  Indianapolis,  Indiana  46249- 
5300. 

{630.10    Special  catagory abaanleea. 

Commanders  of  absent  soldiers 
assigned  to  special  mission  units  and 
soldiers  who  have  had  access  to  top 
secret  information  during  the  12  months 
preceding  the  absence  immediately 
report  the  soldier  as  a  deserter 
regardless  of  the  length  of  absence.  On 
receipt  of  a  special  category  absentee  the 
provost  marshal — 

(a)  Immediately  completes  the 
procedures  in  §  630.6  of  this  part. 

(b)  Queries  the  NQC  missing  person, 
interstate  identification,  and 
unidentified  person  files  for  a  possible 
match  using  the  absentee's  identifying 
information  (Social  Security  Number, 
date  and  place  of  birth,  and  physical 
description)  to  determine  if  he  or  she 
has  been  previously  entered  into  the 
NQC. 

(c)  Enters  the  soldier  into  the  NQC 
wanted  file  after  determining  the  soldier 
has  not  been  entered  previously. 
Outside  continental  United  States 
(OCONUS)  Provost  Marshal  NQC 
entries  are  completed  by  sending  a  copy 


of  the  DD  Form  553  to  the  USACRC 
facsimile  machine  Defense  System 
Network  (DSN)  656-0395  or  commercial 
(301)  806-0395.  OCONUS  Provost 
Marshals  who  do  not  have  facsimile 
equipment  express  mail  the  DD  Form 
553  to  Director,  USCRC,  ATTN;  OCR- 
ZA,  6010  6th  Street,  Fort  Belvoir,  VA 
22060-5585. 

(d)  Requests  the  assistance  of  the 
Director,  USACRC.  in  obtaining 
pertinent  information  from  security 
records  maintained  by  the  DIS. 

(e)  Requests  assistance  of  the  U.S. 
State  Department,  (n  identifying  and 
suspending  existing  passports  and 
pending  applications  pertaining  to  the 
deserter.  "This  includes  transmitting  a 
copy  of  the  DD  Form  553  by  facsimile 
or  express  mail  to  the  U.S.  State 
Department,  Deputy  Assistant  Secretary 
for  Passport  Services,  ATTN:  CA-PPT- 
C,  McPherson  Building,  1425  K  Street 
NW.,  Washington  DC  20524.  A  point  of 
contact  in  the  provost  marshal  office 
must  be  provided  for  the  U.S.  Slate 
Department.  The  facsimile  commercial 
telephone  number  is  (202)  326-6271. 

(f)  Notifies  USACIDC,  local  FBI  office, 
and  local  and  State  law  enforcement 
agencies  of  the  soldier's  absence  to 
establish  an  investigative  task  force.  The 
task  force  acts  as  the  focal  point  in 
collecting  and  disseminating 
information  obtained  through 
investigative  activity. 

(g)  Requests  assistance  from  the 
nearest  Air  Force  Office  of  Special 
Investigation  (OSI)  to  determine  if  the 
absentee  has  been  granted  passage  on  a 
Military  Airlift  Command  (MAC)  Flight. 
Notification  is  also  made  to 
Headquarters,  MAC,  to  deny  passage  on 
a  MAC.  flight  by  calling  Office  of 
Special  Investigations,  Scott  Air  Force 
Base,  Illinois,  DSN  576-5413  or 
commercial  618-256-5413. 

(h)  Transmits  an  electronic  alert 
through  the  National  Law  Enforcement 
Telecommunications  Systems  (NLETS) 
to  broadcast  within  the  State,  a  specific 
State,  and  or  regional  broadcast 
(contiguous  five  Stales).  NLETS 
messages  must  include  the  deserter's 
complete  name,  social  security  number, 
date  and  place  of  birth,  physical 
description,  and  a  statement  that  an 
entry  has  been  made  into  the  NCIC. 

(i)  Coordinates  with  the  Office  of  the 
Staff  Judge  Advocate  to  obtain  search 
warrants,  court  orders,  or  subpoenas  for 
searches  of  the  deserter's  residence, 
financial,  credit  card,  postal,  telephone, 
insurance,  housing  utilities,  civilian 
medical  records,  and  access  to 
commercial  land,  air  and  sea 
transportation  records. 

(j)  Cancels  the  NQC  entry  when 
notified  by  Chief,  USADIP  that  the 


deserter  packet  has  been  received  and 
the  Chief,  USADIP,  is  prepared  to 
assume  responsibility  as  the  point  of 
contact  for  verification  of  deserters. 

{830.11    Escap«j  prtaoner. 

(a)  An  escaped  prisoner  whose 
discharge  has  not  been  executed  is 
administratively  classified  as  a  deserter. 
The  installation  Provost  Marshal — 

(1)  Requests  assistance  from  civilian 
law  enforcement  agencies  including  the 
FBL 

(2)  Forwards  copies  of  DD  Fonn  553 
to  Chief,  USADIP,  showing  distribution 
with  Item  10  marked  "N/A." 

(3)  Enters  a  temporary  warrant  into 
the  NQC. 

(b)  An  escaped  military  prisoner 
whose  dischai^  has  been  executed  and 
who  is  not  under  the  custody  of  the  U.S. 
Attorney  General  is  reported  as  an 
escaped  military  prisoner,  not  a 
deserter.  The  custodian  of  an  escaped 
military  prisoner's  personnel  records 
prepares  DD  Form  553  clearly  stating  in 
items  12  and  19  that  the  individual  is 
an  escaped  military  prisoner.  The  DD 
Form  553  is  sent  to  the  installation 
provost  marshal.  A  temporary  warrant  is 
entered  into  the  NCIC  by  the  inslallstion 
provost  marshal. 

{63ai2    USAOtP  pfocedurea. 

(a)  The  Chief.  USADIP— 

(1)  Verifies  information  on  the  DD 
Form  553  with  permanent  personal 
records  at  the  USAEREC. 

(2)  Enters  the  soldier's  name  into  the 
NQC. 

(3)  Forwards  a  copy  of  the  DD  Form  • 
553  to  all  Federal,  State  and  local  law 
enforcement  agencies  who  may  be 
involved  in  the  apprehension  prx>cess. 

(4)  Forwards  a  copy  of  DD  Form  553 
to  the  provost  marshall  nearest  the 
deserter's  home  of  record. 

(5)  Forwards  a  copy  of  the  DD  Form 
553  to  the  USACRC,  ensuring  the 
USACRC  control  number  is  legible. 

(b)  The  Army  enti-y  into  Uie  NQC 
wanted  person  file  normally  is  generally 
sufficient  to  support  civilian  police 
apprehension  assistance. 

Subpart  D— Return  to  Military  Control 

{630.13    AWOUdeeerter  appratwnslon 
enorta. 

The  return  of  absentees  to  military 
control  is  a  command  responsibility. 
Military  police  will  generally  not  be 
committed  to  proactive  efforta  to 
apprehend  AWOL  soldiers  or  deserters 
except  when  the  provost  marshal 
determines  that  such  efforts  are 
warranted  by  specific  circumstances. 
Examples  of  instances  when  such  effort 
is  warranted  include  when  the  AWOL 
soldier  or  deserter  is  wanted  as  the 
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subject  of  additional  more  serious 
charges  or  is  a  special  category  alxsenlee 
as  defined  in  S  630.8  of  this  part. 

fa3ai4  UMo(Moofi& 

(a)  Commanders  and  provost  marshals 
must  ensure  that  the  most  economical 
and  efficient  means  are  used  to  return 
gurrondeied  or  captured  absentees  to 
their  parent  unit  or  personnel  control 
facility  as  appropriate.  For  example, 
alternatives  such  as  express  mailing  of 
DD  Form  460  and  a  transportation 
request  may  be  used  instead  of  an  escort 
if  there  is  a  reasonable  expectation  that 
the  absentee  will  comply. 

(b)  The  use  of  escorts  should  ber 
considered  if— 

(1)  There  is  not  a  reasonable 
expectation  that  the  absentee  will  not 
comply. 

(2)  llie  absentee  is  a  special  category 
absentee  lAW  $  630.8  of  this  part. 

(3)  The  absentee  is  pending  serious 
criminal  charges. 

(4)  The  absontee  is  in  the  custody  of 
a  civilian  law  enforcement  agency  that 
is  not  willing  to  assist  in  processing  the 
absentee  by  mail  or  similar  means. 

(c)  When  escorts  are  deemed 
necessary,  consideration  should  be 
given  to  using  noncommissioned 
officers  from  the  parent  unit  before 
committing  military  police  manpower. 

ISSaiS    VerfficaHon  of dawrtM- statue. 

(a)  When  a  person  claims  to  be  a 
deserter  from  the  U.S.  Army,  the  first 
receiving  military  authority  must  advise 
the  person  of  his  or  her  right  per  article 
31  UCM)  and  provide  as  much  of  the 
following  data  as  possible  to  the  provost 
marshal: 

(1)  Name. 

(2)  Social  security  number. 

(3)  Date  and  place  of  birth. 

(4)  Home  of  record. 

(5)  Date  and  place  of  enlistment,  date 
of  alleged  absence,  and  unit  of 
asaigjunent. 

(b)  The  provost  marshal  immediately 
completes  a  check  of  the  NCIC  and 
USADIP  to  confirm  the  deserter  status. 
Deserter  felon  checks  require: 

(1)  The  full  name  of  the  person. 

(2)  Social  security  number. 

(3)  Date  of  birth. 

(4)  Place  of  birth. 

(5)  Military  service  number  if 
different  from  the  social  security 
number. 

(c)  When  necessary  to  establish 
identity  at  the  request  of  the  Chief. 
USADIP,  the  installation  provost 
marshal  forwards  DD  Form  369  (Police 
Record  Check)  with  a  complete  set  of 
fingerprints  to  the  Commander,  U.S. 
Army  Enlisted  Records  Center.  ATTN: 
PCRE-RD.  Indianapolis,  IN  46249-5301. 
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The  fingerprints  must  also  be 
accompanied  by  DD  Form  616  in 
quadruplicate.  In  Item  9  of  the  DD  Form 
616  note;  "For  Information  Only — 
Fingerprints  attached."  The  Chief. 
USADIP  forwards  the  fingerprint  record 
to  the  FBI  Identification  Division, 
Washington,  DC  20537-8700  for 
fingerprint  comparison  and 
identification. 

(d)  In  the  event  the  status  of  the 
individual  can  not  be  immediately 
determined,  the  individual  will  not  be 
detained.  The  Provost  Marshal  obtains 
information  on  how  to  contact  the 
person  once  their  status  has  been 
determined.  On  verification  of  status  as 
absent  or  desertion.  Chief,  USADIP, 
provides  instructions  to  the  provost 
marshal  returning  the  individual  to 
military  control. 

|63ai8    Surrendaforappnlwnatonon 


(a)  The  parent  installation  provost 
marshal — 

(1)  Verifies  the  deserter's  military 
status  lAW  $  630.13  of  this  part. 

(2)  (Coordinate  between  appropriate 
levels  of  command  on  RMC  (time,  date, 
and  location). 

(3)  Initiates  a  reference  blotter  entry 
changing  the  absentee's  status  bom 
deserter  to  return  to  military  control. 

(4)  Prepares  and  submits  DD  Form 
616  to  Chief,  USADIP.  The  USACRC 
control  number  assigned  to  the  DD  Form 
553  is  included  in  the  remarks  section 
ofDD  Form  616. 

(5)  Prepares  DA  Form  3975,  2804 
(Crime  Records  Data  Reference)  and 
4833.  The  USACRC  control  number 
assigned  to  the  DD  Form  553  is  also 
used  on  these  forms. 

(6)  Forwards  the  original  DA  Form 
3975  and  2804  to  the  Director,  USACRC. 

(7)  Forwards  three  copies  of  DA  Form 
4833,  with  an  appropriate  suspense 
date,  and  one  copy  of  DA  Form  3975  to 
the  PCF  commander  or  installation 
commander  processing  the  deserter. 

(8)  On  receipt  of  the  completed  DA 
Form  4833  forwards  the  original  to 
Director,  USACRC. 

(b)  Should  the  deserter  surrender  to 
the  original  unit  of  assignment,  the  unit 
commander  immediately  notifies  the 
provost  marshal  of  the  deserter's  return. 
The  provost  marshal  completes  the 
processing  in  paragraph  (a)  of  this 
section. 

f  630.17    Sunwidar  or  appniMnalon  at 
•nolhar  instaHattoa 

(a)  The  provost  marshal  follows  the 
procedures  in  §  630.17  and  obtains  the 
USACRC  control  number  from  Chief. 
USADIP  for  use  in  completing  the  DD 
Form  616  and  DA  Form  2804. 3975.  and 
4833. 


(b)  The  unit  commander  re<)uesting 
return  of  the  absentee  completes 
arrangements  for  escorting  the  absentee, 
if  required.  Other  atisentees  are  sent  to 
a  PCF. 

{630.18    Surrandw ocappfShenaionoWan 
Army  InstalMlan. 

Commanders  located  off  an  Army 
installation — 

(a)  Notify  the  major  Army  command 
or  coordinating  installation  provost 
marshal,  within  whose  area  of 
responsibility  the  activity  is  located. 

(b)  Furnish  the  coordinating 
installation  provost  marshal  all 
available  information  on  the  absentee  or 
deserter. 

(c)  Issue  a  DD  Form  460  and  direct  the 
person  to  proceed  to  the  nearest  Army 
installation  with  facilities  for  processing 
deserters.  If  appropriate,  express 
mailing  of  DD  Form  460  and  a 
transportation  request  may  be  used. 

(d)  Forward  a  copy  of  the  DD  Form 
460  to  Ckimmander,  U.S.  Army  Enlisted 
Records  and  Evaluation  Center,  ATTN: 
PCRE-RD.  8899  East  56th  Street, 
Indianapolis.  IN  46249. 

(e)  Follow  up  to  ensure  that  all 
absentees  and  deserters  are  returned  to 
military  control. 

{630.1S    OeaarMrs and detectonki 
foreign  countitea. 

(a)  Army  deserters  and  defectors  in 
foreign  countries  are  apprehended  only 
in  accordance  with  applicable  Status  of 
Forces  or  other  station  agreements,  AR 
27-50,  U.S.  and  host  country  law,  and 
the  directives  of  the  overseas  command. 

(b)  Direct  coordination  between  all 
major  overseas  commanders,  U.S.  Air 
Force.  U.S.  Navy,  U.S.  Marine  Corps 
and  (X)NUS  installations  is  conducted 
to  coordinate  information  for  return  of 
deserters  or  defectors  to  military 
control.  Defectors  and  special  category 
absentees  must  be  escorted  from  the 
time  of  their  return  to  military  control 
to  the  installation  or  PCF  with  area  of 
responsibility  for  processing  deserters. 
Deserters  returned  to  military  control 
are  processed  under  procedures  set  by 
the  major  overseas  commander. 

(c)  When  a  deserter  or  defector  is 
reported  to  have  been  returned  to 
military  control  at  another  service 
installation,  the  Army  area  provost 
marshal  arranges  for  return  of  the 
deserter  to  U.Si  Army  custody. 
Maximum  use  of  the  DD  Form  460 
should  be  made. 

(d)  When  absentees  and  deserters  in 
foreign  countries  are  scheduled  to 
depart  or  are  to  be  deported  from  foreign 
countries,  the  Military  Assistance 
Advisory  Group  (MAAC)  mission  or 
attache  notifies  Chief,  USADIP,  and  if 


known  the  appropriate  major 
commander,  ATTN:  Provost  Marshal. 
Notification  should  be  completed  in 
advance  for  coordiiution  of  operational 
military  police  actions.  The  notice 
includes  the — 

(1)  Name,  grade,  and  social  security 
number  of  the  absentee. 

(2)  Date,  time  (local),  and  place  of 
departure  bom  the  foreign  country. 

(3)  Mode  of  transportation  and 
designation  of  the  carrier. 

(4)  Date,  time  and  place  of  arrival  in 
CONUS  or  where  U.S.  Authorities  have 
jurisdiction  to  apprehend  the  absentee 
or  deserter. 

(5)  Unit  in  which  the  Individual  is  or 
was  last  assigned. 

(6)  Length  of  time  in  foreign  country. 

(7)  Physical  and  mental  condition  and 
attitude  of  the  absentee  or  deserter. 

(8)  Qiarges  by  military  or  dvU 
authorities. 

(9)  Intelligence  interest. 

|630i20    EwapwImWiaryprtaonar. 

(a)  When  an  escaped  military  prisoner 
is  returned  to  military  control,  the 
provost  marshal — 

(1)  Notifies  the  coinunander  of  the 
confinement  or  correctional  facility 
from  which  the  prisoner  escaped. 

(2)  Oimpletes  and  forwards  DD  Form 
616  to  Chief,  USADIP. 

(b)  Unless  otherwise  directed  by 
HQDA  PAMO-ODL),  or  the 
Commander,  U.S.  Army  Disciplinary 
Barracks  (USDB),  prisoners  who  escape 
from  the  USDB  are  returned  to  the 
USDB.  The  commander  of  the 
installation  to  which  the  prisoner  is 
returned  provides  guards  and 
transportation  to  the  nearest  supporting 
confinement  facility  to  return  the 
prisoner  to  the  USDB. 

(c)  Escapees  from  other  U.S.  Army 
correctional  activities  are  returned  to 
the  confinement  or  correctional  faciUty 
from  which  the  prisoner  escaped  unless 
otherwise  directed  by  HQDA  (DAMO- 
ODL). 

(d)  The  chief,  USADIP  forwards  DD 
Form  616  to  recipients  of  DD  Form  553. 

1830.21    Otlwr  armed  awvtera  dsasrtsrs. 

(a)  Requests  for  status  of  alleged 
deserters  from  other  Armed  Services 
may  be  made  through  an  inquiry  in  the 
NQC  When  the  response  fttjm  the  NCIC 
is  negative,  the  following  appropriate 
Service  may  be  contacted: 

(1)  U.S.  Air  Force.  Commander,  U.S. 
Air  Force  Military  Personnel  Center, 
Randolph  Air  Force  Base,  TX  78150- 
6001,  DSN  487-5118. 

(2)  U.S.  Navy,  Commander,  Naval 
Military  Personnel  Command,  Code 
NMPC-843,  Washington,  DC.  20370- 
5643,  DSN  224-2551  or  commercial,  toll 
free  1-800-336-4974. 


(3)  U.S.  Marine  Corps.  Commandant 
of  the  Marine  Corps,  Corrections  Branch 
(MHO,  Headquartera,  U.S.  Marine 
Corps.  Building  2008.  MCCDC, 
QuanUco.  VA  22130-5000.  DSN  278- 
3976. 

(b)  When  Army  absentees  or  deserters 
are  received  from  civil  authorities  in 
CX}NUS.  all  military  absentees,  and 
deserters,  regardless  of  the  military 
service  to  which  they  belong,  are 
transported  at  the  same  time. 

(c)  Unless  there  are  specific 
arrangements  among  the  military 
services,  the  following  applies  when 
Army  personnel  take  custody  of 
absentees  or  deserters  from  dvil 
authorities  in  CONUS: 

(1)  Notify  the  other  military 
authorities  in  advance  that  the 
individual  will  be  taken  into  custody 
and  deUvered  to  the  nearest  miUtary 
installation  having  facilities  to  process 
absentees  or  deserters. 

(2)  When  custody  carmot  be  affected, 
notify  the  nearest  installation  of  the 
service  concerned  that  the  person  will 
remain  in  civilian  custody. 

(d)  Absentees  and  deserters  from  the 
other  services  and  the  Coast  Guard  may 
be  received  at  any  U.S.  Army 
installation  which  has  Cadlities  for 
reception  and  custody.  They  are 
transferred  immediately  to  the  nearest 
appropriate  installation  of  the  Service. 
Cilommanders  of  troops  on  maneuvers  or 
on  the  march  are  exempt  from  the 
responsibility  for  taking  custody  of 
absentees  and  deserters.  They  may. 
however,  accept  absentees  or  deserters  if 
necessary  and  return  them  to  the 
custody  of  their  Service. 

J  630.22    TrwaportaHon. 

(a)  If  commercial  transportation  is 
necessary: 

(1)  The  responsible  transportation 
office  arranges  for  movement  per  AR 
55-355. 

(2)  Cost  and  speed  of  transportation 
are  considered. 

(3)  International  and  CONUS  travel  is 
arranged  only  on  U.S.  commercial  air 
carriers  flying  regularly  scheduled 
routes,  certified  route  carriers, 
supplemental  air  carriers,  or  charter  air 
taxi  operations. 

(4)  Military  personnel  escorting 
absentees  or  deserters  must  comply  with 
commercial  air  carrier  rules  and  with 
AR  190-47. 

(5)  Expenses  (transportation,  reward 
payment,  reimbursement  to  civilian  law 
enforcement  authorities)  associated  with 
the  return  of  absentees  or  deserters  to 
their  proper  station  are  chargeable  to  the 
Military  Persoimel,  Army 
Appropriation.  Commanders  are 
authorized  to  make  charges  against 


these  accounts  for  the  transportation  of 
escorts  and  the  deserter  and  for  payment 
of  required  or  reimbursement  when  the 
returnee  is  deUvered  to  an  installation 
or  detained  for  military  authorities. 

(6)  The  approving  authority  reviews 
paid  travel  and  per  diem  vouchers  for 
efficiency,  economy,  and  accuracy  in 
statements  of  travel  performed.  When 
fiaasible,  one-day  return  travel  should  be 
used  to  reduce  costs. 

(b)  Transportation  expenses  for  use  of 
guards  to  return  absentees  or  deserters 
to  their  proper  station  or  to  military 
authorities  are  charged  to  the  budget 
activity  account  "Other  MiUlary 
Persoimel  Costs." 

Subpart  E— Civilian  Conactioiial  or 
Medical  Facimiaa 

f  630.23    MWtvydslalner. 

(a)  Military  detainer  (see  sample 
detainer  at  Figure  630.1  of  this  part) 
must  be  placed  when  a  soldier  is  being 
held  by  civilian  authorities  and  release 
of  the  soldier  is  not  imminent.  The 
installation  coirunander  or  provost 
marshal  may  initiate  a  detainer.  The 
purposes  for  filing  a  detainer  are  to— 

(1)  Officially  inform  civilian 
authorities  that  any  Army  soldier  is  in 
their  custody  and  military  authorities 
want  to  assimie  custody  at  release. 

(2)  Request  military  authorities  be 
kept  advised  on  the  status  of  actions 
taken  by  civilian  authorities. 

(3)  Permit  military  authorities  to 
monitor  the  person's  military  status 
while  in  civilian  custody. 

(b)  A  detainer  is  canceled  when  the 
person  is  released  to  military  custody. 

(c)  If  an  AWOL  or  DFR  individual  is 
being  detained  by  civilian  authorities 
the  military  police 

(1)  Notify  the  proper  installation 
commander  or  coordination  authority  at 
once  that  the  individual — 

(i)  Is  being  detained  by  civilian 
authorities  on  civil  or  criminal  charges. 

(ii)  Is  committed  to  a  civilian  medical 
focility. 

(2)  Place  a  miUtary  detainer  with  the 
civilian  law  enforcement  agency  and 
inform  the  installation  commander  or   - 
coordinating  authority  of — 

(i)  Changes  or  medical  problems 
concerning  the  absentee. 

(ii)  Probable  length  of  detention  by 
civilian  authorities. 

{  030.14    Action  on  return  to  mllltsry 


(a)  The  military  authority  firel 
receiving  or  apprehending  the  absentee 
or  deserter,  or  receiving  word  of  their 
detention  by  civilian  authorities,   * 
immediately  contacts  the  installation  or 
area  provost  marshal  and  provides  the 
following  data. 
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(1)  Name,  grade,  and  social  security 
number  of  the  absentee. 

(2)  Date  absence  began  and  unit  from 
which  absent. 

(3)  Absentee,  deserter,  or  escaped 
prisoner  status. 

(4)  Dale,  place,  and  military  unit  or 
civilian  agency  where  the  person  was 
apprehended,  surrendered,  or  detained. 

(5)  Unit  to  which  the  absentee  or 
deserter  will  be  assigned  or  attached  on 
return. 

(b)  When  military  law  enforcement 
personnel  ate  the  first  military  authority 
receiving  a  report  of  an  AWOL  or  DFR 
person's  apprehension  or  surrender  the 
following  actions  are  also  taken: 

(1)  Initiate  an  inquiry  with  the  NQC. 
When  the  NQC  inquiry  shows  the 
individual  is  wanted  by  civilian  law 
authorities  for  a  criminal  offense, 
immediately  contact  the  civilian  agency. 
Advise  the  civilian  agency  of  the 
individual's  location  and  where  the 
return  to  military  control  will  be  made. 
Place  the  results  in  item  9  of  DD  Form 
616  and  send  it  to  the  commander 
receiving  the  returnee.  All  Army 
retiimees  wanted  for  a  criminal  offense 
other  than  AWOL  or  desertion  are 
reported  to  Commander,  U.S.  Army 
Criminal  Investigation  Command, 
ATTN:  aCR-ZA,  6010  6th  Street,  Fort 
Belvoir,  VA  22060-5585  to  ensure  that 
military  law  enforcement  investigations 
or  criminal  charges  are  not  pending. 

(2)  When  the  individual  is  not  wanted 
for  a  criminal  offense,  coordinate  RMC 
with  the  appropriate  military  persotmel 
office  and  take  action  in  paragraph  (c) 
of  this  section. 

(c)  Absentees  and  deserters  being  held 
temporarily  by  civilian  authorities  are 
returned  to  military  control  as  soon  as 
possible.  Military  authorities  should 
strive  to  return  absentees  or  deserters  to 
military  control  within  48  hours  after 
being  notified  of  their  whereabouts  and 
impending  release. 

S630.2S    Ctvilian  dalenlion  tecillties. 

(a)  When  necessary,  civilian  detention 
facilities  may  be  used  to  temporarily 
detain  absentees,  deserters  or  escaped 
military  prisoners.  Contracts  providing 
for  payment  of  actual  costs  for  detention 
may  be  made  with  state  or  county  jails 
that  have  been  approved  by  the  Bureau 
of  Prisons.  U.S.  Department  of  Justice 
information  about  approved  facilities  is 
available  from  the  nearest  U.S. 
Marshal's  office. 

(b)  Contracts  must  contain  standards 
of  treatment  of  military  prisoners  per 
AR  196-47.  The  Federal  Acquisition 
Regulation  (FAR),  The  Federal 
Acquisition  Supplement  (FAS),  and  the 
Army  Procurement  Procedure 


Supplement  (APPS)  govern  these 
contracts. 

1630.2*    Costs  of  cMNan  detention 


(a)  Civilian  authorities  may  be 
reimbursed  according  to  contracts  for 
temporary  detention  after  military 
authorities  have  assumed  custody.  It 
does  authorize  payment  from  the  date 
further  detention  was  requested.  This 
does  not  authorize  payment  for 
subsistence  and  detention  for  the  same 
period  for  which  a  reward  was 
authorized.  This  does  not  preclude 
payment  of  reward  or  reimbursement  for 
reasonable  expenses  for  periods  before 
delivery  to  military  custody.  Detained 
officers  receiving  basic  allowance  for 
substance  (BAS)  are  charged  the  cost  of 
substance. 

(b)  Costs  incurred  by  the  Army  for 
detention  under  an  Army  contract  are 
paid  to  the  civiUan  facility.  Any 
payment  to  the  Army  by  another  Armed 
Service  must  be  by  prior  agreement 
between  the  commanders  concerned. 

Subpart  F— Psymant  ot  Rewards  and 
Rslmburseinents 


S«ao,Z7 

(a)  Receipt  of  an  authorized 
communication,  oral  or  written  (for 
example  DD  Form  553  and  entry  into 
the  NCIC)  from  a  military  or  Federal  law 
enforcement  official  or  agency, 
requesting  cooperation  in  the 
apprehension  or  delivery  to  military 
control  of  an  absentee  or  deserter 
wanted  by  the  Armed  Forces  constitutes 
the  basis  for  a  reward. 

(b)  A  reward  can  be  paid  to  an  eligible 
person  or  agency  who  apprehends  and 
detains  an  absentee  or  deserter  until 
military  authorities  assume  control.  The 
finance  and  accounting  officer 
designated  by  the  MACOM  commander 
pays  the  claimant.  If  two  or  more 
eligible  persons  or  agencies  are  entitled 
to  a  reward,  the  payee  may  divide  the 
payment  among  the  participants. 
Payment  for  an  apprehension  effected 
jointly  by  an  eligible  and  ineligible 
person  or  agency  may  be  claimed  by  the 
eligible  person  or  agency.  Ineligible 
persons  may  not  share  in  payments. 

(c)  Payment  of  a  reward  to  persons  or 
agencies  is  authorized  as  indicated 
below: 

(DA  reward  for  apprehension  and 
detention  of  an  absentee  or  deserter 
until  military  authorities  assume 
custody. 

(2)  A  reward  for  apprehension  of  an 
absentee  or  deserter  and  subsequent 
delivery  to  a  military  installation  with 
facilities  to  receive  and  process 
absentees  and  deserters. 


(d)  The  reward  may  not  exceed  the 
amount  specified  in  the  current  defense 
appropriation  account  for — 

(1)  'The  apprehension  and  detention  of 
absentees  or  deserters  until  military 
authorities  take  custody. 

(2)  The  apprehension  and  delivery  to 
military  authorities  of  absentees  or 
deserters. 

(e)  A  reward  or  reimbursement  for 
expenses  is  not  authorized  for  an  Armed 
Service  member.  Federal  government 
employees,  a  lawyer  on  whose  advice  an 
absentee  or  deserter  surrenders,  or  when 
payment  would  violate  public  policy. 

1 630.28    RelmlMiraemant  payments. 

(a)  ReimbureemenI  payments  to 
official  agencies  is  authorized  when — 

(1)  A  reward  has  been  offered. 

(2)  Reimbursement  is  requested  in 
place  of  a  reward. 

(b)  Reimbursement  for  reasonable  and 
actual  expenses  may  be  made  to  more 
than  one  eligible  person  or  agency. 
However,  total  reimbursement  for  the 
return  of  an  absentee  or  deserter  may 
not  exceed  the  amount  authorized  for 
reward. 

(c)  Dual  payment  (reward  and 
reimbursement)  relating  to  one  absentee 
or  deserter  is  prohibited. 

(d)  Official  transportation  and 
personal  services  payment  are  not  made 
for — 

(1)  Transportation  by  official  vehicle. 

(2)  Personal  services  of  the  claimant. 

(3)  Apprehension  and  detention  not 
followed  by  return  to  military  custody. 

f63a29    DocMiwnlatton. 

(a)  Payment  of  reward  or 
reimbursement  for  expenses  is 
documented  by  processing  Standard 
Form  1034  (Public  Voucher  for  Purchase 
and  Services  Other  Thon  Personal).  The 
following  information  must  be  provided 
on  SF  1034  or  supporting  documents: 

(1)  Name,  social  security  number,  and 
last  duty  station  (DD  Form  553  or  DD 
Form  616)  of  the  absentee. 

(2)  Date,  place  of  arrest,  and  place  of 
return  to  military  custody  (DD  Form 
616). 

(3)  Signed  statement  by  claimant  that 
the  agency  qualifies  for  a  reward  under 
paragraph  (a),  (b),  or  (c)  of  this  section. 

(4)  Statement  signed  by  military 
representative  documenting  either  of  the 
following: 

(i)  Delivery  to  a  military  iniitallation 
with  facilities  to  receive  and  process 
absentees  and  deserters. 

|ii)  Military  custody  assumed  at  a  site 
other  than  a  military  installation  or 
facility. 

(5)  Army  forms  provided  to  claimants 
to  support  payment  request. 

(b)  When  required,  military  pay 
vouchers  are  prepared  for  absentees  and 
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deserters  per  AR  37-104-3,  paragraphs 
80310,  80311,  and  80313. 

Subpart  Q— Sunendar  of  Military 
Membora  to  CtvHian  t.aw  Enforcement 
Officials 

(630.30    Ovsrvtaw. 

(a)  This  chapter  establishes  provost 
marshal  procedures  and  responsibilities 
for  the  surrender  of  soldiers  to  civilian 
law  enforcement  authorities.  It  is  the 
policy  of  the  Department  of  the  Army  to 
cooperate  with  civilian  authorities 
unless  the  best  interest  of  the  Army  will 
be  prejudiced. 

(b)  Provost  marshals  assist  in  the 
delivery  of  a  soldier  to  civilian 
authorities  per  this  regulation  and' 
applicable  personnel  management 
regulations.  AR  630-10,  Chapter  7, 
provides  personnel  management 
policies  and  prt>cedures  on  the 
surrender  of  soldiers  to  civilian 
authorities.  ■ 

1030.31    CONUS. 

(a)  Generally,  provost  marshal  activity 
is  limited  to  ensuring  that  a  military 
detainer  is  prepared  and  signed  when 
surrendering  a  soldier  to  civilian  law 
enforcement  officials  (see  figure  630.1  of 
this  part). 

(b)  There  is  no  statutory  authority  for 
a  commander  to  deliver  a  soldier  to  a 
bail  bondsman  or  surety.  The  surety 
must  coordinate  with  the  installation 
Staff  Judge  Advocate  and  the 
Commander  of  the  soldier  prior  to 
attempting  to  apprehend  the  soldier.  To 
preserve  peace  and  order  on  the 
installation,  military  police  will 
accompany  the  surety  to  observe  the 
surety  taking  custody  of  the  soldier. 

$630.32    ReaponslblHtias. 

(a)  In  foreign  countries,  the  authority 
of  U.S.  military  personnel  to  apprehend, 
detain  and  deliver  U.S.  personal  to  civil 
authorities  of  foreign  countries  is 
governed  by  the  provisions  of 
international  agreements.  AR  27-50, 
and  the  laws  of  the  host  nation.  The 
extent  of  the  authority  in  a  particular 
country  is  determined  from  directives 
published  by  the  OCONUS  MACOM 
Commander. 

(b)  Chief,  DAMO-ODl^ 

(1)  Coordinates  approved  requests  for 
surrender  of  the  soldier  with  the  civilian 
law  enforcement  agency  or  prosecuting 
attorney's  office  requesting  surrender  of 
the  soldier.  Transportation  costs  of  the 
soldier  from  the  point  of  debarkation  are 
the  responsibility  of  the  requesting 
agency. 

(2)  Coordinates  surrender  of  the 
soldier  with  the  felony  warrant  or 
extradition  division  of  the  civilian  law 


enforcement  agency  or  Federal  law 
enforcement  agency  at  the  point  of 
debarkation. 

(3)  Contacts  the  CONUS  installation 
provost  marshal  with  area  of 
responsibility  for  assistance  in  the 
surrender  of  the  soldier. 

(c)  MACOM  Provost  Marshal— 

(1)  If  requested  by  the  General  Court- 
Martial  convening  authority  or  designee, 
arranges  escort  of  the  soldier  to  the 
point  of  embarkation  or  debarkation  in 
CONUS. 

(2)  Notifies  Chief.  DAMO-ODL,  of  the 
departure  date,  lime,  fiighl  number,  and 
the  name  of  the  individuaUs)  who  will 
escort  the  soldier,  if  applicable. 

(d)  CONUS  Provost  Marshal  with  area 
of  responsibility — 

(1)  Prepares  a  military  detainer  for  the 
soldier  to  be  surrendered. 

(2)  Meets  the  aircraft,  assists  in  the 
surrender  of  the  soldier,  and  presents 
the  military  detainer. 

(3)  Provides  a  copy  of  the  detainer 
and  attachment  order  to  the  commander 
of  the  PCF  or  the  unit  to  which  the 
solider  will  be  attached. 

Figure  630.1  ofPatt  S30— Sample  MiUlary 
Detainer 

I,  (name  of  civilian  reprosentative)  on 
ofllcial  agent  repn>sen(ing  (nsme  and  address 
of  civilian  iurisdiction).  accept  custody  and 
control  of  (grade,  name,  social  security 
numt)er),  a  U.S.  Soldier,  for  trail  on  a  chai^ge 
(state  offense(s)).  I  agree,  on  liehalf  of  the 
jurisdiction  named  above,  to  infomi  the 
Commander,  (installation  address),  of  results 
of  the  judicial  process  and  to  return  the 
solider  at  no  expense  to  the  Army  or  the 
soldier  to  said  Army  instatlatton  unless  a 
place  nearer  the  civilian  jurisdiction  is 
designed  by  Department  of  the  Army.  The 
soldier  will  tie  returned  immediately  on 
dismissal  or  other  disposition  of  charges 
fiacilltating  return  of  the  soldier.  When 
disposition  precludes  immediate  return  of 
the  soldier  following  litigation,  I  will  furnish 
results  of  the  judicial  process  and 
information  concerning  the  earliest  possible 
date  the  soldier  might  be  returned  to  Army 
control.  I  will  also  advise  the  designated 
commander  whenever  the  location  of 
incarceration  of  the  soldier  changes  or 
whether  soldier  is  released  on  bail  or  bond. 
I  understand  the  above  commander  will 
advise  the  civilian  jurisdiction  which  I 
represent  if  the  soldier's  return  to  military 
custody  is  no  longer  desired.  1  was  himished 
a  copy  of  this  agreement  on  (date), 
(signature) 
(position) 

(name  of  jurisdiction] 
(Address  of  jurisdiction] 

Appendix  A  to  Part  630 — Rdbrences 

Publications  and  forms  referenced  in  this 
part  may  he  viewed  at  the  Office  of  Provost 
Marshal  at  any  Army  installation. 
Department  of  Defense  publications  are  also 
available  from  the  National  Technical 
Information  Service,  U.S.  Department  of 


Commerce,  5285  Port  Royal  Road, 
Springflald,  VA  21161;  telephone  (703)  4B7- 
4684. 

Required  Publications 

AR  S-0 — Intrasarvics  Support  Installation 

Area  Support  Coordination  (cited  in 
.     §630.4] 
AR  27-50— Status  of  Forces  Policies 

Procedures  and  Information  (Cited  in 

$630.19  and  $630.30] 
AR  190-45— Military  Police  Low 

Enforcement  Reporting  (Cited  in  S630.7 

and  $630.9) 
AR  190-47— The  United  States  Army 

Correctional  System  (Cited  in  $630.22 

and  $630.25) 
AR  630-10 — Alisence  Without  Leave, 

Deseilion,  and  Administration  of 

Personnel  involved  in  Civilian  Cmui 

Proceedings  (Cited  in  $630.8  and 

$630.30) 
Manual  for  Court-martial.  United  States 

(Qled  in  S  630.8) 
Related  Publicatiotis 

A  related  publication  is  merely  a  source  of 
additional  information.  The  user  does  not 
have  to  read  it  to  understand  this 
publication. 
AR  37-104-3 — ^Military  Pay  and  Allowance 

Procedures:  Joint  Uniform  Military  Pay 

System  Army  (JUMPSAIRR) 
AR  55-355 — IDefense  Traffic  Management 

Regulation 
Prescribed  Forms 
DD  Form  616 — Report  of  Return  of  Absentee 

(Prescribed  in  $630.4,  $630.14.  $630.15. 

$630.16.  $630.20.  §630.24  and  $630.29] 

Referenced  Forms 

DA  Form  28<M— Crime  Records  Data 

Reference 
DA  Form  3975 — Military  Police  Report 
DA  Form  3997— Military  Police  Desk 

Reference 
DA  Form  4833 — Commander's  Report  of 

Disciplinary  or  Administrative  Action 
DA  Form  369— Police  Record  Check 
DA  Form  460— Provisional  Pass 
DD  Form  553 — Ctesertor/Aljsontee  Wanted  by 

the  Armed  Forces 
SF  1034 — Public  Voucher  for  Purchases  and 

Services  Other  than  Personal 

Appendix  B  to  Part  630 — Glossary 

Abbreviations 

AAPS— Army  Procurement  Procedure 

Supplement 
ARNC: — Army  National  Guard 
AWOL — absent  without  leave 
BAS — basic  allowance  for  substance 
CG — commanding  general 
CONUS— Continental  United  Stoles 
DCSPER— Deputy  Chief  of  Staff  for  Personnel 
DCSOPS— Deputy  Chief  of  Staff  for 

Operations  and  Plans 
DFR — <lroppod  from  the  rolls 
DIS — Defense  Investigative  Service 
DSN — Defense  Systems  Networlt 
EMF — cniiHlud  master  file 
FAR— Federal  Acquisition  Regulation 
FAS — Federal  Acquisition  Supplement 
FBI— Federal  Bureau  of  Investigation 
MAC— Military  Afrlifl  Command 
MACOM— major  Army  command 
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NaC— Nslional  Crime  infonnatioo  Csntsr 
NLKTS — NalioDat  Law  Enfoitxnwnt 

TfllecommunicatioD  SyBtvm 
OCDNUS— ouUide  Continantil  United 
PCF— Pejionnel  Control  Facility 
PBRSCOM— U.S.  Aimy  Total  Psraonnel 

Command 
PERSINSCOM— U.S.  Anny  Penoanel 

Infoimation  Systems  Command 
RMC — return  to  military  control 
ROTC— Reserve  Officer  Training  Course 
TR — Transportation  request 
UCM)— Unitem  Code  of  Military  Justlca 
USACIDC— U.S.  Anny  Criminal  Investigation 

Command 
USACRC— U.S.  Anny  Crime  Records  Center 
USADIP— U.S.  Army  Deserter  Information 

Point 
USAEREC— U.S.  Army  Enlisted  Records  and 

Evaluation  Center 
USAR — U.S.  Army  Resetre 

Tenns 

Coordinating  agent — A  person  within  a 
staff  agency  of  CONUS  command  or  CONUS 
installation  who  is  responsible  for 
coordinating  and  monitoring  the  absentee 
and  deserter  program. 

Desertion. — A  violation  of  Article  85. 
UCMJ.  It  applies  to  any  member  of  the  Armed 
Forces  who  commits  any  of  the  following: 

(a)  Not  used. 

(1)  Without  authority  goes  or  remains 
absent  from  his  or  her  unit,  organixatioo,  or 
place  of  duty  with  intent  to  remain  away 
therehxim  permanently. 

(2)  Quits  his  or  her  unit  organization,  or 
place  of  duty  with  intent  to  remain  away 
tfaerehom  permanently. 

(3)  Without  t)eing  regularly  separated  from 
one  of  the  Armed  Forces  enlists  or  accepts  an 
appointment  in  the  same  or  another  one  of 
the  Armed  Forces  without  fiilly  disclosing 
the  bet  that  he  or  she  has  not  been  r^^ularly 
separated,  or  enters  any  foreign  Armed 
Service  except  when  authorized  by  the 
United  States.  (This  provision  has  been  held 
not  to  state  a  separate  ofianse  by  the  United 
States  Court  of  Military  Appeals  in  United 
Stales  V.  Huff,  7  U.S.C.M.A.  247.22  CM.R.  37 
(19S6). 

(4)  Any  conunissioned  officer  of  the  Armed 
Forces  who.  after  tender  of  his  or  her 
resignation  and  before  notice  of  its 
acceptance,  quits  his  or  her  post  or  proper 
duties  without  leave  and  with  intent  to 
remain  away  therehom  permanently  is  guilty 
of  desertion. 

(h)  [)eserters  are  classified  as  defectors 
when  they  commit  any  of  the  following; 

(1)  Have  escaped  to  another  country  and 
are  outside  the  iurisdiction  and  control  of  the 
United  Stales. 

(2)  Are  unwilling  to  return  to  the  United 
Stales. 

(3)  Are  of  special  value  to  another  country. 

(4)  Have  repudiated  the  United  States 
when  beyond  its  iurisdiction  or  control 

Deserter  control  officer. — A  commissioned 
officer  (normally  a  battalion  or  unit  adjutant) 
appointed  in  desertion  cases  to  ensure  that 
documentation  on  deserters  dropped  from 
the  rolls  is  provided  in  a  timely  manner. 

Detainer. — A  written  notice  to  civil 
authorities  that  a  person  in  their  custody  is 
an  absentee  of  the  Army  or  serving  on  active 


duty  with  the  Army  and  that  military 
authorities  desire  to  take  ciistody  on  release. 

Dropped  firom  the  rolls  of  a  unit — ^An 
administrative  action  that  drops  an  absentee 
fitom  the  strength  accountability  of  a  unit 

Dropped  from  strength. — A  strength 
accounting  procedure  used  to  exclude 
peraomiel  from  the  operating  strength  of  the 
Army. 

National  Oime  Infocmation  Center. — ^A 
computerized  police  Information  system 
established  by  the  Federal  Bureau  of 
Uivestigation  to  aarre  participating  law 
enforcement  agencies. 

Personal  Assistance  Point. — Agendas  of 
the  U.S.  Army  Total  Personnel  Command 
located  at  aerial  ports  of  embarkation  or 
debarkation  to  assist  Army  transient 
persormel  enroute  to  or  retiming  from 
overseas. 

Persormel  Control  Facility. — An 
organization  that  processes  absentees 
returned  to  military  control  from  an 
unauthorized  absence.  These  facilities  ensure 
proper  disposition  of  returnees. 

Special  category  absentee. — A  soldier 
reported  AWOL  who  had  access  to  top  secret 
ipfosmation  during  the  last  12  months  or  is 
currently  assigned  to  a  special  mission  unit 

Special  mission  unit — A  unit  assigned  a 
mission  of  such  extraordinary  sensitivity  as 
to  require  specific  management,  oversight, 
and  employment  consideration. 

Unavoidable  afaaence. — An  unauthorized 
absence  that  happened  through  no  &ult  of 
the  absentee  and  no  fault  of  the  Government 

Unit — An  organization,  agency,  or  activity. 

Unit  commander. — ^The  commander  of  an 
abaentee's  or  deserter's  unit  of  assigiunent  or 
attachment 

U.S.  Army  Deserter  Information  Point — 
The  focal  point  with  the  Army  for 
controUing.  verifying,  accounting,  and 
disseminating  data  on  Individuals 
administratively  classified  aa  deserters. 
Gregory  D.  Showaher, 
Army  Fedeml  Register  Liaison  Officer. 
[FR  Doc.  96-18476  Filed  7-25-96;  8:45  am) 
BtLUNO  cone  s7ia-oa-p 


ENVIRONMENTAL  PflOTECTION 
AQENCV 

40  CFR  Part  300 
(FtU.-«B41-21 

Natkmal  Of  I  and  Hazardous 
Subatancee  Contingency  Plan; 
National  Priorities  List  Update 

AOBICY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Deletion  of  the 

Alaskan  Battery  Enterprises  Site  from 

the  National  Priorities  List. 

StJMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Alaskan  Battery  Enterprises  Site, 
located  in  Fairbanks,  Alaska  Gram  the 
National  Priorities  List  (NPL).  The  NPL 
is  Appendix  B  of  40  CFR  part  300  which 


is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  puiatiant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA).  EPA  and 
the  State  of  Alaska  Department  of 
Environinental  Conservation  (ADEC) 
have  determined  that  no  further  cleanup 
tmder  CERCLA  is  appropriate  and  that 
the  selected  remedy  has  been  protective 
of  public  health,  welfare,  and  the 
enviroiunent. 

SFECnVE  OATE  July  26, 1996. 

FOR  furtheh  MFontATiON  contact: 
Keith  Rose,  Site  Manager,  U.S. 
.Enviroiunental  Protection  Agency, 
Region  10, 1200  6th  Avenue,  ECX-111, 
Seattle,  WA  98101,  (206)  SS3-7721. 

SUPPiaeiTARY  MFOnMATlON:  The  site  to 
be  deleted  from  the  NPL  is: 

Alaskan  Battery  Enterprises,  Fairbanlis, 
Alaska 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  May  13, 1996,  (61  FR 
22(X)4).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
June  12, 1996.  EPA  received  one  letter 
which  supported  the  proposed  delisting 
of  the  site. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welrare,  or  the  enviroiunent  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fluid-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 

Liat  of  Subiects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  record  keeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  |uly  10,  1996. 
Chuck  Clarke, 
Regional  Administmtor,  Region  10. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 
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PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Anthorily:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777,  58  FR  54757,  3  CFR 
1991  Comp.,  p.  351;  E.O.  12580.  52  FR  2923. 
3  era.  1987  Comp..  p.  193. 

Appendix  B — (Amendedl 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  site  for 
"Alaskan  Battery  Enterprises,  Fairbanks 
N  Star  Borough,  Alaska". 

|FR  Doc  96-18839  Filed  7-25-96;  S:45  ami 


40  CFR  Part  300 
tFBL-6S41-71 

National  Oil  and  Hazatdous 
Substances  Contingsncy  Plan  National 
Priorities  Ust 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  deletion  of  Howe 
Valley  Landfill  Superfund  Site,  Hardin 
County,  Kentucky,  from  the  National 
Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  aimounces  the  deletion  of 
the  Howe  Valley  Landfill  Superfund 
Site  in  Hardin  County,  Kentucky,  from 
the  National  Priorities  List  (NPL),  which 
is  appendix  B  of  40  CFR  part  300  of  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  (NOP).  EPA  and  the 
Commonwealth  of  Kentucky  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  as  amended,  have  been 
implemented  and  that  no  further 
cleanup  is  appropriate.  Moreover,  EPA 
and  the  Commonwealth  of  Kentucky 
determined  that  response  actions 
conducted  At  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 
EFFECTIVE  DATE:  August  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nestor  Young.  Remedial  Project 
Manager,  U.S.  EPA.  Region  4,  North 
Superfund  Remedial  Branch,  345 
Courtland  Street,  N.E.,  Atlanta,  GA 
30365,  (404)  347-7791,  ext.  2023. 
SUPPI.BMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Howe  Valley 
Landfill  Superfund  Site.  Hardin  County. 
Kentucky. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  on  March  28.  1996 
at  (61  Fn  13794).  The  closing  dale  for 
comments  on  the  Notice  of  Intent  to 


Delete  was  April  30. 1996.  EPA  received 
one  comment  letter  from  the  Hardin 
County  Water  District  No.  2  expressing 
concern  about  possible  contamination  of 
Boutwell  Spring.  EPA  responded  by 
providing  groundwater  sampling  data 
that  showed  that  no  contaminants  are 
present.  This  letter  and  response  are 
available  through  the  EPA  Region  4 
public  docket  located  at  EPA's  Region  4 
Omce,  345  Courtland  Street,  N.E., 
AtlanU,  Ga.,  30365. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action  in  the  future.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste,  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfimd,  Water 
pollution  control.  Water  supply. 

Dated:  luiy  11, 1996. 
A.  Stanley  Meibuig, 

Deputy  Regional  Administrator,  U.S.  EPA 
Region  4. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 


PART  300— (AMENDED] 

The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(cH2|;  42  U.S.C. 
9601-9657:  E.O.  12777,  56  FR  54757;  3  CFR 
1991  Comp.,  p.  351:  E.O.  12580.  52  FR  2923: 
3  CFR.  1987  Comp..  p.  193. 

Appendix  B — lAmendedj 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  site  lor 
Howe  Valley  Landfill.  Howe  County. 
Kentucky. 

IFR  Doc.  96-18837  Filed  7-25-116:  8:45  ami 
■LUHO  cooc  isao-eo-r 


aENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-23  and  201-24 

[FMMR  Amandmanl  8] 

RIN30WMIF32 

Amendment  of  RRMR  Provliions 
Relating  to  QSA'*  Role  In  Screening 
Excess  snd  Exctianga/Sale  Fsdsnl 
Information  Processing  (FIP) 
Equipment 

AQBtCY:  Information  Technology 
Service,  GSA. 
ACTION:  Final  rule. 

at— HRY:  This  document  amends  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR)  to 
allow  Federal  agencies  to  screen  and 
transfer  all  excess  and  exchange/sale 
FTP  equipment. 

Currently,  the  FIRMR  requires  Federal 
agencies  to  request  GSA  to  interagency 
screen  and  transfer  excess  equipment 
that  is  not  outdated  and  has  an  original 
acquisition  cost  (OAC)  per  component 
of  $1  million  or  more. 
EFFECTIVE  DATE:  August  26.  1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
R.  Stewart  Randall.  GSA.  Office  of 
Policy,  Planning  and  Evaluation,  Policy 
and  Regulations  Division  (MKR),  IBth 
and  F  Streets,  NW.;  Room  3224, 
Washington.  DC  20405.  telephone  FTS/ 
Commercial  (202)  501-4469  (v)  or  (202) 
501-4469  (tdd).  or  Internet 
(5tewart.randall@gss.gov]. 
SUPPLEMBfTARY  INFORMATION:  (1)  All 
comments  received  in  response  to  the 
proposed  rule  were  reviewed  and. 
where  appropriate,  incorporated  in  this 
rule. 

(2)  Explanation  of  the  changes  being 
made  in  this  issuance  are  shown  below: 

(a)  Section  201-23.000  "Scope  of 
part"  is  revised  by  removing  paragraphs 
(b).  (c).  and  (d)  to  more  succinctly 
describe  the  entire  contents  of  this 
revised  part. 

(b)  Section  201-23.001  paragraph 
(a)(2)  is  revised  and  paragraph  (a)(4)  is 
deleted  to  remove  the  reference  to  the 
GSA  Excess  FIP  Equipment  Program. 
Agencies  will  no  longer  be  required  to 
submit  to  GSA  information  about  their 
excess  PW  equipment  with  an  OAC 
above  SI  million  for  GSA  to  do 
interagency  screening.  It  is  not 
necessary  for  GSA  to  continue  to 
operate  this  program  on  a  centralized 
basis.  Accordingly,  the  requirement  for 
GSA  to  be  directly  involved  in 
interagency  screening  and  transfer  of 
excess  FIP  equipment  is  removed  from 
the  FIRMR. 


39082  FadOTal  Ragiitra'  /  Vol.  61,  No.  145  /  Friday,  July  26,  1996  /  Rules  and  Regulations 


(c)  Section  201-23.001  paragraph  (b) 
is  deleted  to  remove  the  reference  to 
FIRMR  Bulletin  C-2.  which  is 
referenced  elsewhere  in  this  rule. 
Section  201-23.001  paragraph  (c)  is 
ledesianatad  as  par^rapn  (b). 

(d)  b  Section  201-23.002.  the 
sentence  "Agencies  may  interagency 
screen  and  transfer  excess  FIP 
equipment  without  GSA  approval"  is 
added  at  the  end  of  paragraph  c. 

(e)  Paragraph  (b)  of  section  201- 
23.003  is  redesignated  as  (c)  and  a  new 
paragraph  (b)  is  added.  In  the  newly 
designated  section  201-23.003 
paragraph  (c)(1),  the  word  "internal"  is 
removed  because  it  is  redundant  in  this 
contexL  The  words  "within  the  agency" 
are  added  at  the  end  of  the  paragraph  to 
distinguish  these  procedures  For 
interagency  screening  from  those  GSA 
will  require. 

(f)  Section  201-23.003(c)  is 
redesignated  as  paragraph  (d)  and  is 
completely  revised  to  remove  the 
mandatory  reporting  requirement  for 
agencies  to  submit  equipment  with  an 
OAC  of  SI  million  or  more  to  GSA  or 
interagency  screening  purposes.  The 
section  now  shows  that  agencies  must 
oBer  to  other  Federal  agencies  excess 
FIP  equipment  with  an  OAC  of  SI 
million  or  more  in  accordance  with 
guidelines  that  will  be  published  in 
FIRMR  Bulletin  C-2. 

(g)  Section  201-23.003(d)  is 
redesignated  as  paragraph  (e)  and  is 
revised  to  remove  words  indicating 
GSA's  former  role  in  interagency 
screening  of  agencies'  excess  FTP 
equipment. 

(h)  Paragraph  (h)  is  added  to  section 
201-23.003  to  show  that  an  agency  may 
request  GSA  to  review  another  agency's 
decision  to  transfer  excess  FIP 
eqijupment. 

(i)  Section  201—24.202  referencing  the 
GSA  Excess  FIP  Program  as  a  mandatory 
for  consideration  program  will  be 
removed  because  changes  to  part  201— 
23  and  FIRMR  Bulletin  C-2  will  make 
the  references  no  longer  valid. 

(3)  GSA  has  determined  that  this  rule 
is  not  a  significant  rule  for  the  purposes 
of  Executive  Order  12866  of  September 
30. 1993,  because  it  is  not  likely  to 
result  in  any  of  the  impacts  noted  in 
Executive  Order  12866,  affect  the  rights 
of  specified  individuals,  or  raise  issues 
arising  from  the  policies  of  the 
Administration.  GSA  has  based  all 
administrative  decisions  imderlying  this 
rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 


approach  involving  the  least  iMt  cost  to 
society. 

UH  afSabiacts  in  41  era  Paita  201-23 
and  201-24 

Archives  and  records.  Computer 
technology.  Federal  information 
processing  resources  activities. 
Government  prtxrurement.  Property 
management.  Records  management,  and 
Telecommunications. 

Accordingly  41  CFR  chapter  201  is 
amended  as  follows: 

1.  Part  201-23  is  revised  to  read  as 
follows: 

PART  201-23-IMSPOSmON 

Sac 

201-23.000  Scops  of  part 

201-23.001  General. 

201-23.002  Policies. 

201-23.003  Procedures. 

Amfcacttr  40  U.S.C  4a6(c)  and  751(f). 

I201-S3.000    Scope ot part 

This  part  prescribes  policies  and 
procedtires  to  be  followed  by  agencies 
for  disposing  of  Govenunent-owned 
Fedet^  information  processing  (FIP) 
equipment  and  software  that  is  no 
longer  needed  for  the  purpose  for  which 
it  was  acquired. 


1201-23.001 

(a)  Government-owned  FIP  equipment 
that  is  no  longer  needed  for  the  purpose 
for  which  it  was  acquired  is  either — 

(1)  Reassigned  within  the  agency; 

(2)  Declared  excess  to  the  agency's 
needs  and  made  available  for  transfer  to 
another  agency: 

(3)  Exchanged  or  sold  as  part  of  a 
transaction  to  acquire  replacement  FTP 
equipment;  or 

(4)  Declared  surplus  and  made 
available  for  donation. 

(b)  FIP  software  that  is  no  longer 
needed  for  the  purpose  for  whidi  it  was 
acquired  is  either — 

(1)  Reassigned  within  the  agency 
consistent  with  the  limitations  of  any  . 
applicable  license;  or 

(2)  Otherwise  disposed  of  consistent 
with  the  limitations  of  any  applicable 
license. 

{201-23.002    PoMctaa. 

Agencies  shall — 

(a)  Use  FIP  equipment  or  FIP  software 
that  is  available  for  reassignment  within 
the  agency  or  by  transfer  from  another 
agency  when  such  use  is  the  most 
advantageous  alternative  to  satisfy  the 
agency's  requirements. 

(b)  Make  available  for  reassignment 
within  the  agency  FIP  equipment  that  is 
not  outdated  and  that  is  no  longer 
needed  for  the  purpose  for  which  it  was 
acquired. 


(c)  Make  available  for  interagency 
screening  and  transfer  to  another 
agency,  excess  FIP  equipment  that  is  not 
outdated  and  has  an  original  acquisition 
cost  (OAC)  per  component  of  $1  million 
or  mora.  Interagency  transfer  of  FIP 
equipment  that  is  not  outdated  with  an 
OAC  per  component  of  less  than  SI 
million,  is  permitted  if  the  holding 
agency  learns  of  a  potential  user  outside 
of  the  screening  process.  Agencies  nuiy 
interagency  screen  and  transfer  excess 
FIP  equipment  without  GSA  approval. 

(d)  Make  available  for  surplus 
donation  or  subseoueot  sale,  excess  FTP 
equipment  not  exaianged.>old. 
reassigned  or  transferred. 

(e)  Consistent  with  the  limitations  of 
any  applicable  license — 

(1)  Make  available  for  reassignment 
within  the  agency  FIP  software  that  is 
no  longer  needed  for  the  purpose  for 
which  it  was  acquired; 

(2)  Make  available  for  interagency 
transfer,  excess  FIP  software  not 
exchanged  or  sold,  if  the  holding  agency 
leams  of  a  potential  user  outside  of  the 
screening  process  (GSA  does  not  require 
interagency  screening  of  FIP  software); 

(3)  For  excess  FIP  software  not 
reassigned,  transferred,  exchanged,  or 
sold,  either: 

(i)  Return  it  to  the  licensor;  or 
(ii)  Destroy  it  after  a  duly  authorized 
agency  official  determines  in  writing 
that  destruction  is  the  most  cost- 
effective  disposal  approach. 

f20l-23.003    Proceduras. 

(a)  Each  agency  head  shall  designate 
an  agency  point  of  contact  for  managing 
the  disposition  of  FIP  equipment  and 
software.  Each  agency  shall  submit  the 
name,  address,  and  phone  number  of 
this  individual  to  the  General  Services 
Adnunistration/MKA,  18th  and  F 
Streets  NW.,  Washington,  DC  20405. 

(b)  GSA  will  convene  meetings  with 
agency  points  of  contacts  periodically  to 
discxiss  emerging  issues  relating  to  the 
disposition  of  excess  FIP  resources. 

(c)  Agencies  shall — 

(1)  Establish  procedures  for  the 
reassignment  of  FIP  equipment  and 
software  within  the  agency;  and 

(2)  Obtain  approval  from  the  agency 
DSO  before  reassigning  outdated  FIP 
equipment. 

(d)  Agencies  shall  offer  excess  FIP 
equipment  that  is  not  outdated  and  has 
an  OAC  per  component  of  SI  million  or 
more  to  other  Federal  agencies  in 
accordance  with  FIRMR  Bulletin  C-2. 

(e)  Agencies  may  conduct  exchange/ 
sale  transactions  of  FIP  equipment  and 
software  not  transferred  to  another 
agency  without  GSA  approval. 
(Exchange/sale  transactions  for  FIP 
equipment  m^y  be  initiated  in  parallel 
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with  interagency  screening,  but 
screening  of  exdumge/sale  transactio- 1 
with  an  OAC  per  component  of  SI 
million  or  more  shall  be  completed 
prior  to  concluding  an  exchange/sale 
transaction.)  When  an  agency 
determines  that  FIP  equipment  will  be 
replaced  by  exchanging  or  selling  it.  the 
agency  shall  follow  the  contracting 
'  policies  and  procedures  in  part  201—39 
and  the  Federal  Acquisition  Regulation 
(FAR)  (48  CFR  chapter  1)  and  the 
policies  and  procedures  on  exchange/ 
sale  contained  in  41  CFR  part  101-46. 
FIP  software  transactions  must  be 
consistent  with  the  limitations  of  any 
applicable  license. 

(f)  Agencies  shall  make  available  for 
siuplus  donation  or  subsequent  sale,  in 
accordance  vnth  41  CFR  parts  101-44 
and  101-45,  excess  FIP  equipment  not 
exchanged,  sold,  reassigned,  or 
transferred. 

(g)  Agencies  shall  apply  the  policies 
and  procedures  of  this  part  201—23  to 
FIP  equipment  used  by  grantees  and 
contractora  when  FIP  equipment  is — 

(1)  Acquired  by  the  contractor  or 
grantee  under  a  contract  or  grant  and  the 
terms  vest  title  in  the  Government  or  the 
Government  is  obligated  or  has  the 
option  to  take  over  title; 

(2)  Furnished  to  the  grantee  or 
contractor  by  the  Government  (Transfer 
of  excess  FIP  equipment  to  agency 
project  grantees  shall  be  conducted  in 
accordance  with  41  CFR  101-43.314.); 
or 

(3)  Operated  by  the  grantee  or 
contractor  as  part  of  a  Govenunent- 
owned  or  Government-controlled 
bcility. 

(h)  Agencies  may  request  GSA  to 
review  another  agency's  decision  to 
transfer  excess  FIP  equipment.  Requests 
shall  be  sent  to  the  General  Services 
Administration/MKA,  18th  and  F 
Streets  NW.,  Washington,  DC  20405. 

PART  201-24— OSA  SERVICES  AND 
ASSISTANCE 

2.  The  authority  citation  for  part  201- 
24  continues  to  read  as  follows: 

Authority:  40  U.S.C.  4S6(c)  and  751(0. 
1201-24.202    [Removed  and  rsMfvad] 

3.  Section  201-24.202  is  removed  and 
reserved. 

Dated:  )uly  10,  1996. 
William  R.  Ratcfafiird. 

Acting  Administivtor  ofGeneml  Services. 
IFR  Doc.  96-188S7  Filed  7-25-96:  «:4S  ami 
■um  COOE  MS-IS-M 


DEPARTMENT  OF  THE  INTERIOR 
OfUcs  ol  the  Secretary 
43  CFR  Part  12 

RIN  109fr-AAS8 

Administrative  and  Audit 
Requirements  and  Cost  Principles  for 
Assistance  Programs 

AGENCY:  Office  of  the  Secretary.  Interior. 
action:  Final  rule. 

SUMMARY:  This  final  rule  is  in  response 
to  the  "Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996,"  and  the  "Energy  and  Water 
Development  Appropriations  Act, 
1996."  Section  307(a)  of  Public  Law 
104-134  required  that  no  funds  made 
available  in  the  Act  may  be  expended  by 
an  entity  unless  the  entity  agrees  that  in 
expending  the  funds  they  will  comply 
with  sections  2  through  4  of  the  Act  of 
March  3.  1933  (41  U.S.C.  lOa-lOc; 
popularly  known  as  the  "Buy  American 
Act").  As  it  did  for  awards  governed  by 
this  provision  made  since  FY  1993.  the 
Department  continues  to  interpret  this 
requirement  to  apply  to  assistance 
programs.  Section  307(b)(1)  of  Public 
Law  104-134  again  states  that  it  is  the 
sense  of  Congress  that  all  equipment 
and  products  purchased  with  funds 
made  available  in  the  Act  should  be 
American-made.  Likewise,  the 
Department  is  again  taking  the  position 
that  Congressional  intent  is  different  for 
awards  made  by  the  Bureau  of 
Reclamation.  As  such,  only  the 
provisions  in  the  regulation  addressing 
the  sense  of  Congress  (§  12.700  and  the 
notice  requirements  (§  12.710)  will 
apply  to  awards  made  by  the  Bureau  of 
Reclamation  using  appropriated  funds 
for  FY  1996. 

EFFECnve  DATE:  July  26. 1996. 
SUPPLEMENTARY  INFORMATION:  On  April 
26, 1996,  the  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996  ("the  Act")  was  signed  into  law. 
Section  307(a)  of  the  Act  was  entitled 
"Compliance  with  Buy  American  Act." 
The  section  applied  to  funds 
appropriated  or  transferred  piusuant  to 
the  Act  for  the  pim:hase  of  any 
equipment  or  product  that  may  be 
authorized  to  be  piuchased  with 
financial  assistance.  Section  307(b)(1) 
expressed  the  "sense  of  the  Congress" 
that  entities  receiving  the  assistance 
purchase  only  American-made 
equipment  and  products. 

Section  307(b)(2)  required  that  in 
providing  the  financial  assistance  tmder 
the  Act,  the  Secretary  shall  provide  to 
each  recipient  of  the  assistance  a  notice 
describing  the  requirement.  As  in  prior 


years,  no  other  specific  guidance  was 
given  regarding  the  implementation  of 
this  requirement. 

The  Department  is  revising  subpart  E 
of  43  CFR  Part  1 2  to  implement  these 
reqiurements  for  awards  made  using 
appropriated  funds  for  FY  1996.  No 
specific  giiidance  was  provided  by 
Congress,  so  the  Department  decided  to 
continue  its  implementation  of  these 
requirements  based  upon  the  final  rule 
published  in  the  Federal  Register  on 
July  19, 1994  (59  FR  36713). 

Because  of  the  applicability  of 
different  appropriation  acts  and  the  foct 
that  the  requirements  are  different,  the 
notice  in  paragraph  (b)  of  §  12.710  has 
been  changed  to  account  for  the 
reference  to  language  in  Public  Law 
104-134.  A  separate  notice  included  in 
paragraph  (c)  of  $  12.710  has  been 
amended  to  account  for  the  reference  to 
language  in  Public  Law  104—46  and  its 
use  only  for  awards  made  by  the  Bureau 
of  Reclamation. 

Finding  of  Good  Cause  for  Waiver  of 
Proposed  Rulemaking  and  for  Maldng 
Rule  Effective  Upon  Publication 

In  accordance  with  the 
Administrative  Procediue  Act  (5  U.S.C. 
553),  it  is  usually  the  practice  of  the 
Department  to  offer  intetested  parties 
the  opportunity  to  comment  on 
proposed  regulations.  However,  the 
Department  waives  notice  and  comment 
on  these  regulations  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)).  This 
section  provides  that  notice  and 
comment  for  rulemaking  is  not  required 
when  the  agency  for  good  cause  finds 
that  notice  and  public  procedures  are 
impracticable,  urmecessary,  or  contrary 
to  the  public  interest. 

The  Department  believes  pubUc 
comment  on  the  revision  of  this 
regulation  is  luuiecessary  because  the 
substance  of  these  provisions  is  based 
on  statutory  requirements  governing  the 
award  of  assistance  with  appropriated 
funds  for  FY  1996,  that  the  Department 
is  unable  to  change. 

The  Administrative  Procedure  Act 
provides  that  rules  be  published  at  least 
30  days  prior  to  their  effective  date, 
except  as  otherwise  provided  by  an 
agency  on  a  finding  of  good  cause  (5 
U.S.C.  553(d)(3)).  In  this  case,  because 
this  requirement  is  a  statutory  condition 
of  expenditiu^  of  appropriated  funds  in 
this  fiscal  year,  the  Department  has 
determined  that  the  rule  must  be 
effective  upon  publication. 
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Executive  Order  12866,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

The  Department  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  small  entities  since 
it  is  anticipated  that  no  additional  costs 
will  be  imposed  on  a  substantial 
number  of  small  entities  as  a  result  of 
the  rule.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

EaTiromnaital  Efiects 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  having  a  significant 
impact  on  the  human  environment 
under  the  National  Environmental 
Policy  Act  of  1969. 

List  of  Subjects  in  43  CFR  Part  12 

Administrative  practice  and 
procedure.  Contract  programs. 
Cooperative  agreements.  Grant 
programs,  Grants  administration. 
Reporting  and  recordkeeping 
requirements. 

tiBted:  luly  18.  1996. 
BoBBie  R.  Cohtn, 

Assistant  Secretary— Policy,  Managammit, 
and  Budget. 

Titie  43  of  the  Code  of  Federal 
Regulations,  part  12  is  amended  as 
follows: 

PART  12— ADMIMSTRAT1VE  AND 
AUDIT  REQUREMEKTS  AND  COST 
PRMOPLES  FOR  ASSISTANCE 
PROORAMS 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Amhorily:  5  U.S.C.  301;  31  U.S.C  8101 
note.  7501;  41  U.S.C  252«.  701  et  seq:  sec. 
505.  Pub.  L  104-46, 109  Stat.  41S;  sec.  307. 
Pub.  L  104-134,  110  Stat.  1321;  EO.  12549. 
3  CFR.  1986  Comp.,  p.  189;  E.O.  12674,  3 
CPU.  1989  Comp..  215;  E.O.  12689,  3  CFR, 
1989Comp.,  p.  23S;E.O.  12731,  3  CFR.  1990 
Comp..  p.  306;  OMB  Circular  A-102;  OIHB 
Circular  A-110:  OMB  Circular  A-128;  and 
OMB  Circular  A-133. 

2.  Section  12.700  is  revised  to  read  as 
follows: 

§12.700    Scope. 

This  subpart  implements  section  307 
of  the  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996  (Public  l,aw  104-134. 110  Stat. 
1321)  and  section  505  of  (he  Energy  and 
Water  Development  Appropriations  Act, 
1996  (Pubhc  Law  104-46. 109  StaL 
419).  For  awards  made  under  the 


authority  of  section  307(a)  of  Public  Law 
104-134,  this  subpart  requires  that  no 
.  funds  made  available  in  the  Act  may  be 
expended  by  an  entity  unless  the  entity 
agrees  that  in  expending  the  funds  the 
entity  will  comply  with  sections  2 
through  4  of  the  Act  of  Man±  31, 1933 
(41  U.S.C.  lOa-lOc;  popularly  known  as 
the  "Buy  American  Act").  It  applies  to 
procurement  contracts  under  grants  and 
cooperative  agreements  which  provide 
for  the  purchase  of  equipment  and 
products.  Section  505  of  Public  Law 
104-^6,  109  Stat.  419,  only  appUes  to 
awards  made  by  the  Bureau  of 
Reclamation.  In  addition,  for  these 
awards,  there  is  only  a  requirement  that 
in  providing  financial  assistance  to,  or 
entering  into  any  contract  with,  any 
entity  using  funds  made  available  in 
this  Act.  the  Secretary,  to  the  greatest 
extent  piacticable,  will  provide  to  the 
entity  a  notice  describing  a  statement 
within  the  Act  made  by  Congress.  This 
statement  concerns  the  sense  of  the 
Congress  that  to  the  greatest  extent 
practicable,  all  equipment  and  products 
purchased  with  funds  made  available  in 
the  Act,  should  be  American-made. 
Therefore,  for  Fiscal  Year  1996  awards, 
only  the  requirements  in  §§  12,700  and 
12.710  will  apply  to  awards  made  by  the 
Bureau  of  Reclamation. 

3.  Paragraphs  (a),  (b),  and  (c)  of 
S  12.710  are  revised  to  read  as  follows: 

112.710    Pa«cy. 

(a)  In  the  case  of  any  equipment  or 
prtxluct  that  may  be  authorized  to  be 
purchased  with  financial  assistance 
provided  using  funds  made  available 
imder  Public  Law  104-134,  it  is  the 
sense  of  Congress  that  entities  receiving 
the  assistance  should,  in  expending  the 
assistance,  purchase  only  American- 
made  equipment  and  products. 

(b)  In  awarding  financial  assistance 
under  Public  Law  104-134, 110  SUt. 
1321,  bureaus  and  offices  excluding  the 
Bureau  of  Reclamation  will  provide  to 
each  recipient  of  the  assistance  the 
following  notice: 

Notke 

Pursuant  to  Sec  307  of  the  Omnitnis 
Consolidated  Rescissions  and  Appropriations 
Act  of  1996.  Public  Law  104-134, 110  Stat. 
1321 ,  please  be  advised  on  the  following: 

In  the  case  of  any  equipment  or  product 
that  may  be  authorized  to  t>e  purchased  with 
financial  assistance  provided  using  funds 
made  available  in  this  Act.  it  is  the  sense  of 
the  Congress  that  entities  receiving  the 
assistance  should,  in  expending  the 
assistance,  purchase  only  American-made 
equipment  and  products. 

(c)  In  awarding  financial  assistance 
using  fiinds  made  available  under 
Public  Law  104-46,  to  the  greatest 
extent  practicable,  the  Bureau  of 


Reclamation  will  provide  to  each 
recipient  of  the  assistance  the  following 
notice: 

Notice 

Pursuant  to  Sec.  505  of  the  Energy  and 
Water  Development  Appropriations  Act. 
1996,  Public  Law  104-46,  109  Stat  419. 
please  be  advised  of  the  following: 

It  is  the  sense  of  the  Congress,  that  to  the 
greatest  extent  practicable,  all  equipment  and 
products  puicbased  with  funds  made 
available  in  this  Act  should  be  American- 
made. 
*         *         •         •        * 

IFR  Doc  96-19007  Filed  7-25-96:  8:45  ami 
■aim  cooc  43»-iv-ii 


FEDERAL  COMMUNICA'nONS 
COMMISSION 

47  CFR  Part  64 

(CC  Docket  N&  n-22;  CC  Docket  Na  96- 
148:FCCt6-2a«] 

Interstate  Pay-Per-Call  and  Ottwf 
Information  Services 

AQBICY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission  adopted  this 
Order  to  amend  its  rules  governing  the 
provision  of  interstate  pay-per-calland 
other  information  services  to  conform 
with  the  requirements  of  Section  701  of 
the  Telecommunications  Act  of  1996 
which  amended  Section  228  of  the 
Communications  Act  of  1934,  as 
amended.  The  rules  adopted  in  the 
Order  incorporate  the  amendments  to 
Section  228  virtually  verbatim  and  are 
intended  to  protect  consiuners  from 
abuses  involving  use  of  toll-fiee 
numbers  and  tariffed  service  systems  to 
levy  charges  for  interstate  information 
services. 

ffFECmVE  DATE:  December  23, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  Romano,  Enforcement  Division, 
Common  Carrier  Bureau,  (202)  418- 
0960. 

StJPPUailENTARY  INFOnMATION:  This  is  a 
synopsis  of  the  Commission's  Order  iii 
CC  Docket  Nos.  93-22  and  96-146  (FCC 
96-2891,  adopted  June  28,  1996  and 
released  July  11. 1996.  The  full  text  of 
the  Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  239, 
1919  M  Street,  N.W.,  Washington,  D.C. 
The  lull  text  of  this  Order  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Services,  2100  M  Street, 
N.W.,  Sui'te  140,  Washington,  D.C. 
20037,  (202)  857-3800.  For  a  document 
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relating  to  this  Order,  see  a  proposed 
rule  involving  interstate  information 
services  published  elsewhere  in  this 
issue. 

Paperwork  Reduction 

Public  reporting  burden  for 
collections  of  information  is  estimated 
as  follows: 


Sections 

EsL 

^■ 
hours 

per  re- 
sponse 

Annual 
burden 

Section  64  1504      

37S0 
1350 

10  500 

Section  64.1510 

540,000 

Total  Annual  Burden:  550,500. 

Frequency  of  Response:  On  Occasion. 

These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  cegarding  these  burden 
estimates  or  any  other  aspects  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  biutlen,  to 
the  Federal  Commimications 
Commission.  Records  Management 
Branch,  Room  234,  Paperwork 
Reduction  Project,  Washington.  D.C. 
20554  and  to  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project.  Washington.  D.C.  20503. 

Summary  of  Order: 

1.  On  Jime  28. 1996,  the  Commission 
adopted  an  Order  in  CC  Docket  No.  93- 
22  and  96-146  (released  July  11, 1996; 
FCC  96-289)  Uiat  amends  Part  64  of  Uie 
Commission's  rules  to  conform  with  the 
Telecommimications  Act  of  1996, 
Public  Law  104-104,  (1996  Act).  Among 
other  things,  the  1996  Act  amended 
.  Section  228  of  the  Communications  Act 
of  1934.  as  amended,  (Communications 
Act).  47  use  §  228,  to  enact  new 
restrictions  on  the  manner  in  which  toll- 
free  numbers  may  be  used  to  provide 
information  services  and  to  repeal  of  the 
statutory  exemption  to  pay-per-call 
status  accorded  to  any  tariffed  service 
under  the  Telephone  Disclosure  and 
Dispute  Resolution  Act  of  1992,  Public 
Law  102-556  (TDDRA).  As  set  forth  in 
the  final  rules  and  explained  below,  the 
Commission  amended  its  pay-per-call 
regulations  to  comply  with  the  Statutory 
mandate  that  our  rules  reflect  the  new 
requirements  of  Section  228  of  the 
Communications  Act. 


I.  Requiremenia  of  Amended  Section 
228 

A.  ■■Billing  for  800  Calls"— 47  USC 
§228(cl(7l 

2.  The  TDDRA  placed  limits  on 
charging  callers  who  place  calls  to  toll- 
free  numbers  lo  reach  information 
services.  The  1996  Act  amends  Section 
228(c)  of  the  Communications  Act  to 
expand  those  restrictions. 

-The  1996  Act  adds  a  new  prohibition 
on  "the  calling  party  being  assessed,  by 
virtue  of  being  asked  lo  coimect  or 
otherwise  transfer  to  a  pay-per-call 
service,  a  charge  for  the  call  (to  an  800 
or  any  other  toll-free  number)."  47  USC 
§  228(c)(7)(E).  The  Commission  added  to 
its  rules  Section  64.1504(e)  to  codiiy. 
verbatim,  this  statutory  provision. 

3.  The  1996  Act  also  modifies  Section 
228(c)(7)(C)  to  prohibit  charging  callers 
for  calls  to  toll-free  numbers  for 
conveyance  of  information  unless  "the 
calling  party  has  $  written  agreement, 
including  an  agreement  transmitted 
through  an  electronic  medium."  or  "the 
calling  party  is  charged  for  the 
information  *   *   *  by  means  of  a  credit, 
prepaid,  debit,  charge,  or  calling  card." 
47  USC  §§228(c)(7)(C)(iHii).  (c)(9). 
These  requirements  and  the 
Commission's  new  implementing 
regulations  are  explained  below. 

1.  "Subscription  Agreements  for  Billing 
for  Information  Provided  Via  Toil-Free 
Calls"— 47  USC  §  228(c)(8) 

4.  "In  General"— 47  USC 

§  228(c)(8)(A).  The  1996  Act  enumerates 
specific  requirements  that  must  be 
followed  when  information  services  are 
chaiged  lo  callers  to  an  800  or  other  toll- 
free  nimiher  pursuant  to  a  written 
presubscription  agreement. 

As  provided  in  47  USC 
§  228(c)(8)(A)(iHvi).  the  agreement 
must  include: 

(i)  the  rate  at  which  charges  are 
assessed  for  the  information; 

(ii)  the  information  provider's  name; 

(iii)  the  information  provider's 
business  address; 

(iv)  the  information  provider's  regular 
business  telephone  number. 

(v)  the  information  provider's 
agreement  to  notify  the  subscriber  at 
least  one  billing  cycle  in  advance  of  all 
future  changes  in  the  rates  charged  for 
the  information:  and 

(vi)  the  subscriber's  choice  of 
payment  method,  which  may  be  by 
direct  remit,  debit,  prepaid  accoimt, 
phone  bill,  or  credit  or  calling  card. 

The  Commission  added  to  its  rules 
Sections  64.1504(c)(l)(i)-(vi)  to  codify, 
verbatim,  these  statutory  requirements 
governing  presubscription  agreements  to 


obtain  information  services  available 
through  a  toll-free  number. 

5.  "Billing  Arrangements"— 47  U.S.C. 
228(c)(8)(B).  The  1996  Act  proscribes 
new  requirements  for  common  carriers 
who  bill  telephone  subscribers  for 
information  services  that  are  available 
through  a  toll-free  number  and  provided 
pursuimt  to  a  written  presubscription 
agreement.  Section  228(c)(8)(B)(i) 
provides  that 

If  a  subscriber  elects  "  *    to  pay  by  means 
of  a  phone  bill,  *   '  '  the  [written 
presubscripUon)  agreement  shall  clearly 
explain  that  the  subscriber  will  be  assessed 
for  calls  made  to  the  information  service  from 
the  subscriber's  phone  line. 

Further,  under  Section  228(c)(8)(B) 
(ii)-(iii),  any  telephone  bill  containing 
such  charges  roust  display  the  toU-fiee 
number  that  was  dialed  to  access  the 
information  service  and  contain  a 
prominent  disclaimer  stating  that  local 
and  long  distance  telephone  service  may 
not  be  disconnected  for  failure  to  pay 
disputed  information-service  chaiges. 
The  Commission  added  to  its  rules 
§S  64.1504(c)(vi)  and  64.1510(c)  and 
amended  §64. 1510(b)  to  codify, 
virtually  verbatim,  these  statutory 
requirements  governing  billing  of 
presubscribed  information  services 
through  a  telephone  bill. 

6.  "Use  of  PINs  to  Prevent 
Unauthorized  Access" — 47  U.S.C. 
228(c)(8)(C).  The  1996  Act  provides  Uiat 
a  presubscription  agreement  to  obtain 
information  services  through  a  toll-free 
number  must  include  "a  unique 
personal  identification  number  or  other 
subscriber-specific  identifier,"  a 
requirement  that  "a  subscriber  use  this 
number  or  identifier  to  obtain  access  to 
the  information  provided." 
"instructions  on  its  use."  and  assiuance 
"that  services  accessed  by  use  of  the 
subscriber's  personal  identification 
number  or  subscriber-specific 
identifier"  will  be  billed  in  the  marmer 
specified  by  the  subscriber  (e.g..  "direct 
remit,  debit,  prepaid  account,  phone 
bill,  or  credit  or  calling  card").  47  U.S.C. 
228(c)(8)(C),  (c)(8)(A)(vi).  The 
Commission  added  to  its  rules 

§  64.1504(c)(vii)  to  codify,  virtually 
verbatim,  these  statutory  requiiements 
governing  PINs. 

7.  "Exceptions" — iV  U.S.C. 
228(c)(8)(D).  The  1996  Act  establishes 
exceptions  to  the  requirement  for 
written  presubscription  "for  calls 
utilizing  telecommunications  devices 
for  the  deaf,  for  directory  services 
provided  by  a  common  carrier  or  its 
affiliate  or  by  a  local  exchange  carrier  or 
its  affiliate,  or  for  any  purchase  of  goods 
or  of  services  that  are  not  information 
services."  47  U.S.C.  228(c)(8)(D).  The 
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Commission  added  to  its  rules 
S  64.1504(0(1)  to  codify,  verbatim,  these 
statutory  exceptions  to  the  requirement 
that  preaubscription  be  executed  in 
writing  for  information  services 
available  throu^  a  toll-free  number. 

8.  "Termination  of  Service" — 47 
U.S.C.  228(c)(8)(E).  The  1996  Act  directs 
common  carriers  to  investigate  promptly 
complaints  that  a  presubacribed 
information  service  accessed  through  an 
800  or  other  toll-free  number  has  not 
been  provided  in  accordance  with  the 
statutory  requirements.  Carriers  also 
explicitly  are  accorded  authority  to 
terminate  service  to  on  IP  who  foils  to 
provide  evidence  of  a  written 
presubscription  agreement  for  disputed 
charges.  The  Commission  added  to  its 
rules  §  64. 1503(b)  to  codify,  virtually 
verbatim,  statutory  provisions  involving 
common  carriers'  investigations  of 
complaints  and  termination  of  service. 

9.  Tr»>atment  of  Remedies"— 47 
U.S.C.  228(c)(8)(F).  Section  228(c)(8)(F) 
provides  that  the  remedies  specified  in 
Section  228(c)  "are  in  addition  to  any 
other  remedies  that  are  available  under 
Ithe  Commission's  forfeiture  authority 
in|  Title  V  of  Ithe  Communications!  Act. 
This  provision  simply  specifies  that 
both  the  Commission's  Title  V  statutory 
penal  provisions  and  the  remedies 
contained  in  Section  228(c),  (e.g., 
termination  of  service  to  an  information 
provider)  may  be  invoked  against 
parties  who  violate  Commission  rules  or 
orders  concerning  interstate  information 
services.  The  Commission  determined 
that  the  provision  is  effectively 
implemented  by  the  statute  alone  and 
need  not  be  added  to  our  pay-per-call 
regulations,  which  govern  the  conduct 
of  common  carriers  who  transmit  or  bill 
and  collect  for  pay-per-call  or  other 
information  services. 

2.  "Charges  by  Credit,  Prepaid,  Debit, 
Charge,  or  Calling  Card  in  Absence  of 
Agreement"^/  U.S.C.  228(c)(9) 

10.  The  1996  Act  establishes  payment 
by  prepaid  account,  debit,  credit, 
charge,  or  calling  card  as  alternatives  to 
written  presubscription  for  information 
services  charged  to  callers  to  800  or 
other  toll-free  numbers  provided  that  all 
such  calls  begin  with  an  introductory 
disclosure  message  that — 

(A)  clearly  states  that  there  is  a  charge 
for  the  call; 

(B)  clearly  states  the  service's  total 
cost  per  minute  and  any  other  fees  for 
the  service  or  for  any  service  to  which 
the  caller  may  be  transferred: 

(CI  explains  that  the  charge  must  be 
hilled  on  either  a  credit,  prepaid,  debit, 
charge,  or  calling  card: 

(D)  asks  the  caller  for  the  card 
number;  clearly  states  that  charges  for 


the  call  begin  at  the  end  of  the 
introductory  message;  and 

(E)  clearly  states  that  the  caller  can 
hang  up  at  or  before  the  end  of  the 
introductory  message  without  incurring 
any  charge  whatsoever. 

47  U.S.C.  228(c)(9)  (A)-^F).  The 
'  Commission  added  to  its  rules 
S  64.1504(c)(2)  to  codify,  verbatim,  these 
statutory  provisions  governing  use  of  a 
prepaid  account,  debit,  credit,  charge,  or 
calling  card  to  pay  for  information 
services  that  are  accessed  through  an 
8(X)  or  other  toll-free  number. 

11.  "Bypass  of  Introductory 
Oisclos\fre  Message" — 47  U.S.C 
228(c)(i0).  Under  the  1996  Act,  IPs  may 
install  a  bypass  mechanism  so  that 
repeat  callers  to  an  information  service 
accessed  through  an  BOO  or  other  toll 
bee  number  can  "avoid  listening  to  the 
introductory  message,  provided  that  the 
information  providers  shall  disable  such 
a  bypass  mechanism  after  the  institution 
of  any  price  increase  and  for  a  period  of 
tune  determined  to  be  sufficient  by  the 
Federal  Trade  Commission  to  give 
callers  adequate  and  sufficient  notice  of 
a  price  increase."  The  Commission 
added  to  its  rules  §  64.1S04(f)(2)  to 
codify,  verbatim,  these  statutory 
provisions  governing  mechanisms  that 
permit  repeat  callers  to  bypass  the 
introductory  message  required  for  all 
information  services  that  are  accessed 
through  an  800  or  other  toll-free  number 
and  that  bill  through  a  prepaid  account, 
debit,  credit,  charge,  or  calling  card 
rather  than  by  means  of  a 
presubscription  agreement. 

B.  Definitions 

1.  Pay-Per-Call  Services— 47  U.S.C. 
S228(i) 

12.  The  1996  Act  redefines  the  term 
"pay-per-call  services"  by  eliminating 
the  exemption  accorded  to  any  service 
provided  pursuant  to  tariff  under  the 
TDDRA.  The  Commission  amended 
Section  64.1S01(a)  of  its  rules  to  remove 
the  tariffed  services  exception. 

2.  Calling  Card— 47  U.S.C.  §  228(c)(ll) 

13.  After  recognizing  payment  by 
"calling  card"  as  an  acceptable  means  of 
obtaining  information  services  available 
through  a  toll-free  number,  the  1996  Act 
defines  a  calling  card  as  "an  identifying 
number  or  code  unique  to  the 
individual,  that  is  issued  to  the 
individual  by  a  common  carrier  and 
enables  the  individual  to  be  charged  by 
means  of  a  phone  bill  for  charges 
incurred  independent  of  where  the  call 
originates. "  The  Commission  added  to 
its  rules  Section  64.1501(c)  to  codify, 
verbatim,  the  statutory  definition  of 
"calling  card." 


3.  Presubscription  or  Comparable 
Arrangement— 47  CFR  S  1501(b). 

14.  Neither  the  TDDRA  nor  the  1996 
Act  defines  the  term  "presubscription  or 
comparable  arrangement,"  which 
Section  228(i)(2)  establishes  as  an 
exemption  to  pay-per-call  status.  In 
implementing  the  TDDRA,  however,  the 
Commission  and  the  FTC  adopted 
identical  definitions  intended  to  guard 
against  imcontroUed  access  to 
information  services  and  to  ensure  that 
consumers  receive  information 
necessary  to  make  informed  choices 
about  whether  to  subscribe  to  such 
services.  The  1996  Act  does  not  directly 
mandate  modification  of  the 
presubscription  definition  contained  in 
Section  64.1501(b)  of  our  rules.  The 
Commission  determined,  however,  that 
certain  aspects  of  the  definition  are 
inconsistent  with  statutory  requirements 
governing  presubscription  to 
information  services  available  through 
800  or  other  toll-free  numbers. 
Therefore,  the  Commission  added  to  its 
rules  Section  64.1501(b)(6)  to  specify 
that  presubscription  arrangements  to 
obtain  information  services  provided  by 
means  of  an  800  or  other  toll-free 
number  must  conform  to  the 
requirements  of  Section  64.1504(c).  This 
amendment  incorporates  into  the 
Commission's  general  presubscription 
definition  statutory  requirements  that 
govern  800-number  presubscription. 

IL  Procedural  Issues 

A.  Administrative  Procedure  Act 
Requirements 

15.  Because  the  rule  changes  set  forth 
in  Appendix  A  and  adopted  herein 
simply  conform  the  Commiiaion's  rules 
to  the  statute,  the  Commission  found  for 
good  cause  that  compliance  with  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  is 
unnecessary.  See  5  U.S.C.  §  553(b)(B). 
Moreover,  to  the  extent  that  the 
provisions  of  the  1996  Act  mirror 
proposals  set  forth  in  the  Commission's 
Further  Notice  of  Proposed  Rule 
Making,  Policies  and  Rules 
Implementing  the  Telephone  Disclosure 
and  Dispute  Resolution  Act,  CC  Docket 
No.  93-22,  59  FR  46806  (September  12. 
1994),  notice  and  comment 
requirements  have  been  satisfied. 

Ordering  Clauses 

16.  Accordingly,  it  is  ordered, 
pursuant  to  Sections  1, 4(1),  4()).  and  228 
of  the  Communications  Act.  47  U.S.C. 
§§  152,  154(i).  154(j),  and  228.  that  47 
CFR  Part  64  IS  AMENDED  as  set  forth 
below,  effective  December  23, 1996. 

17.  It  Is  hirther  ordered  that  CC 
Docket  No.  93-22  is  hereby  termiiuted. 
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List  of  Subjects  in  47  CFR  Part  64 

Conununications  common  carriers. 
Computer  technology.  Federal 
Commimications  Commission, 
Telephone. 

Federal  (Communications  Commission. 
WiUiUD  F.  Caton. 
Acting  Secretary. 

Rules  Changes 

Part  64  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  Sec  4, 48  StaL  1066,  as 
amended:  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  sees.  201,  218,  226, 
228,  48  Stat  1070,  as  amended.  1077;  47 
U.S.C  201,  218,  226,  228  unless  otherwise 
noted; 

2.  The  heading  of  Subpart  O  of  Part 
64  is  revised  to  read  as  follows: 

Subpart  O — Interstate  Pay-Per-Cafl  and 
Other  Information  Servlcas 

3.  Section  64.1501  is  revised  to  read 
as  follows: 

{64.1501    DeflnlUons. 

For  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  Pay-per-call  service  means  any 
service: 

(1)  In  which  any  person  provides  or 
purports  to  provide: 

(i)  Audio  mformation  or  audio 
entertainment  produced  or  packaged  by 
such  person; 

(ii)  Access  to  simultaneous  voice 
conversation  services,*  or 

(iii)  Any  service,  including  the 
provision  of  a  product,  the  charges  for 
which  are  assessed  on  the  basis  of  the 
completion  of  the  call; 

(2)  For  which  the  caller  pays  a  per- 
cail  or  per-time-interval  charge  that  is 
greater  than,  or  in  addition  to,  the 
charge  for  transmission  of  the  call;  and 

(3)  Which  is  accessed  through  use  of 
a  900  number; 

(4)  Provided,  however,  such  term  does 
not  include  directory  services  provided 
by  a  common  carrier  or  its  affiliate  or  by 
a  local  exchange  carrier  or  its  affiliate, 
or  any  service  for  which  users  are 
assessed  charges  only  after  entering  into 
a  presubscription  or  comparable 
arrangement  with  the  provider  of  such 
service. 

(b)  Presubscription  or  comparable 
arrangement  means  a  contractual 
agreement  in  which: 

(1)  The  service  provider  clearly  and 
conspicuously  discloses  to  the 


consumer  all  material  terms  and 
conditions  associated  with  the  use  of 
the  service,  including  the  service 
provider's  name  and  address,  a  business 
telephone  number  which  the  consiuner 
may  use  to  obtain  additional 
information  or  to  register  a  complaint, 
and  the  rates  for  the  service; 

(2)  The  service  provider  agrees  to 
notify  the  consumer  of  any  fiiture  rate 
changes; 

(3)  The  consumer  agrees  to  use  the 
service  on  the  terms  and  conditions 
disclosed  by  the  service  provider;  and 

(4)  The  service  provider  requires  the 
use  of  an  identification  number  or  other 
means  to  prevent  unauthorized  access  to 
the  service  by  nonsubscribers; 

(5)  Provided,  however,  that  disclosure 
of  a  credit,  prepaid  account,  debit, 
charge,  or  calling  card  number,  along 
with  authorization  to  bill  that  ntunber, 
made  during  the  course  of  a  call  to  an 
information  service  shall  constitute  a 
presubscription  or  comparable 
arrangement  if  an  introductory  message 
containing  the  information  specified  in 
$  64.1504(c)(2)  is  provided  prior  to.  and 
independent  of,  assessment  of  any 
charges.  No  other  action  taken  by  a 
consumer  during  the  course  of  a  call  to 
an  information  service,  for  which 
charges  are  assessed,  can  create  a 
presubscription  or  comparable 
arrangement. 

(6)  Provided,  that  a  presubscription 
airangemont  to  obtain  information 
services  provided  by  means  of  a  toll-free 
number  shall  conform  to  the 
requirements  of  §  64.1504(c). 

(c)  Calling  card  means  an  identifying 
number  or  code  unique  to  the 
individual,  that  is  issued  to  the 
individual  by  a  common  carrier  and 
enables  the  individual  to  be  charged  by 
means  of  a  phone  bill  for  charges 
incurred  independent  of  where  the  call 
originates. 

4.  Section  64.1503  is  revised  to  reed 
as  follows: 

$64.1503    Termination  of  pay-per-call  and 
otlter  information  programs. 

(a)  Any  common  carrier  assigning  a 
telephone  number  to  a  provider  of 
interstate  pay-per-call  service  shall 
specify  by  contract  or  tariff  that  pay-per- 
call  programs  not  in  compliance  with 
§64.1502  shall  be  terminated  following 
written  notice  to  the  information 
provider.  The  information  provider 
shall  be  afforded  a  period  of  no  less  than 
.seven  and  no  more  than  14  days  during 
which  a  program  may  be  brought  into 
compliance.  Programs  not  in 
compliance  at  the  expiration  of  such 
period  shall  be  terminated  immediately. 

(b)  Any  common  carrier  providing 
tra'nsmission  or  billing  and  collection 


services  to  a  provider  of  interstate 
information  service  through  any  800 
telephone  number,  or  other  telephone 
number  advertised  or  widely 
understood  to  be  toll-free,  shall 
promptly  investigate  any  complaint  that 
such  service  is  not  provided  in 
accordance  with  §  64.1504  or 
§64.1510(c),and,  if  the  carrier 
reasonably  determines  that  the 
complaint  is  valid,  may  terminate  the 
provision  of  service  to  an  information 
provider  tmless  the  provider  supplies 
evidence  of  a  written  agreement  that 
meets  the  requirements  of  this 
§  64.1504(c)(1). 

5.  Section  64.1504  is  revised  to  read 
as  follows: 

{64.1504    naatrictlons onltw ua* of loH- 
Irea  number*. 

A  common  carrier  shall  prohibit  by 
tariff  or  contract  the  use  of  any  8(X) 
telephone  number,  or  other  telephone 
number  advertised  or  widely 
understood  to  be  toll-free,  in  a  manner 
that  would  result  in: 

(al  The  calling  party  or  the  subscriber 
to  the  originating  line  being  assessed,  by 
virtue  of  completing  the  call,  a  charge 
for  a  call; 

(b)  The  calling  party  being  connected 
to  a  pay-per-call  service; 

(c)  The  calling  party  being  charged  for 
information  conveyed  during  the  call 
unless: 

(1)  The  calling  party  has  a  written 
agreement  (including  an  agreement 
transmitted  through  electronic  medium) 
that  specifies  the  material  terms  and 
conditions  under  which  the  information 
is  offered  and  includes: 

(i)  The  rate  at  which  chaiges  ore 
assessed  for  the  information; 

(ii)  The  information  provider's  name; 

(iii)  The  information  provider's 
business  address; 

(iv)  The  information  provider's 
regular  business  telephone  number; 

(v)  The  information  provider's 
agreement  to  notify  the  subscriber  ot 
least  one  billing  cycle  in  advance  of  all 
future  changes  in  the  rates  charged  for 
the  information; 

(vi)  The  subscriber's  choice  of 
payment  method,  which  may  be  by 
direct  remit,  debit,  prepaid  account, 
phone  bill,  or  credit  or  calling  card  and, 
if  a  subscriber  elects  to  pay  by  means  of 
phone  bill,  a  clear  explanation  that  the 
subscriber  will  be  os.sessed  for  calls 
made  to  the  information  service  from 
the  subscriber's  phone  line: 

(vii)  A  unique  personal  identification 
number  or  other  subscriber-specific 
identifier  that  must  be  used  to  obtain 
access  to  the  information  service  and 
instructions  on  its  use.  and,  in  addition, 
assures  that  any  charges  for  services 
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accessed  by  use  of  the  subecriber's 
personal  identification  number  or 
subscriber-speciBc  identifier  be  assessed 
to  subscriber's  source  of  payment 
elected  pursuant  to  paragraph  (c)(l)(vi) 
of  this  section:  or 

(2)  The  calling  party  is  charged  for  the 
information  by  means  of  a  credit, 
prepaid,  debit,  charge,  or  calling  card 
and  the  information  service  provider 
includes  in  response  to  each  call  an 
introductory  message  that: 

(i)  Clearly  states  that  there  is  a  charge 
for  the  call; . 

(ii)  Clearly  states  the  service's  total 
cost  per  minute  and  any  other  fees  for 
the  service  or  for  any  service  to  which 
the  caller  may  be  transferred: 

(iii)  Explains  that  the  charges  must  be 
billed  on  either  a  credit,  prepaid,  debit, 
charge,  or  calling  card; 

(iv)  Asks  the  nller  for  the  card 
number, 

(v)  Clearly  states  that  charges  for  the 
call  begin  at  the  end  of  the  introductory 
message;  and 

(vi)  Clearly  states  that  the  caller  can 
hang  at  or  before  the  end  of  the 
introductory  message  without  incurring 
any  charge  whatsoever. 

(d)  The  calling  party  being  called  back 
collect  for  the  provision  of  audio  or  data 
information  services,  simultaneous 
voice  conversation  services,  or  products; 
and 

(e)  The  calling  party  being  assessed  by 
virtue  of  the  caller  being  asked  to 
connect  or  otherwise  transfer  to  a  pay- 
per-call  service, a  charge  for  the  call. 

(f>  Provided,  however,  that: 

(1)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  a  written  agreement  that 
meets  the  requirements  of  that 
paragraph  is  not  required  for: 

(i)  Calls  utilizing  telecommunications 
devices  for  the  deaf; 

(ii)  Directory  services  provided  by  a 
common  carrier  or  its  affiliate  or  by  a 
local  exchange  carrier  or  its  affiliate;  or 

(iii)  Any  purchase  of  goods  or  of 
services  that  are  not  information 
services. 

(2)  The  requirements  of  paragraph 
(c)(2)  of  this  section  shall  not  apply  to 
calls  from  repeat  callers  using  a  bypass 
mechanism  to  avoid  listening  to  the 
introductory  message:  Provided,  That 
information  providers  shall  disable  such 
a  bypass  mechanism  after  the  institution 
of  any  price  increase  for  a  period  of  time 
determined  to  be  sufficient  by  the 
Federal  Trade  Commission  to  give 
callers  adequate  and  sufficient  notice  of 
a  price  increase. 

6.  In  Section  64.1510,  paragraph  (b)  is 
revised  and  new  paragraph  (c)  is  added 
to  read  as  follows: 


IM.1S10 


tna  oofceaon  olp«y  par      B.  Exacnlnre  Order  128M 

This  rale  was  not  submitted  to  the 
Office  of  Management  and  Budget  for 
review  because  it  is  not  a  significant 
rule  as  defined  in  Executive  Order 
12866,  Regulatory  Plaiming  and  Review. 

C  Regulatory  Flexibility  Act 


(b)  Any  common  carrier  offering 
billing  and  collection  services  to  an 
entity  providing  interstate  information 
services  on  a  collect  basis  shall,  to  the 
extent  possible,  display  the  billing 
infomution  in  the  manner  described  in 
paragraphs  (a)(2)(i),  (A),  (B),  (D)  and 
(a)(2)(ii)  of  this  section. 

(c)  If  a  subscriber  elects,  pursuant  to 
$  64.1504(c)(l)(vi),  to  pay  by  means  of  a 
phone  bill  for  any  information  service 
provided  by  through  any  800  telephone 
number,  or  other  telephone  number 
advertised  or  widely  understood  to  be 
toll-free,  the  phone  bill  shall: 

(1)  Include,  in  prominent  type,  the 
following  disclaimer  "Common  carriers 
may  not  discoimect  local  or  long 
distance  telephone  service  for  failure  to 
pay  disputed  charges  for  information 
services;"  and 

(2)  Clearly  list  the  800  or  other  toll- 
free  number  dialed. 

IFR  Doc  96-19138  Filed  7-2S-M:  8:4S  am) 
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QENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parti  S0«,  647  and  S62 
[AOP  2a00.12A,  CHOE  72] 
RM30M-AFS7 

QMMral  Sanricaa  Administration 
Acquisition  Raguiatlon; 
imptainantation  of  FAC  90-39  and 
MHscsilansotis  Ctiangss 

AOe«CY:  Office  of  Acquisition  Policy, 

GSA. 

ACTWN:  Final  rule. 

SUtMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  implement  a 
portion  of  FAC  90-39  which  amended 
the  Federal  Acquisition  Regulation 
(FAR)  to  revise  the  approval  levels  for 
the  justification  of  other  than  full  and 
open  competition  and  to  make  editorial 
changes. 

BTECnVE  IMTE:  |uly  31,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ed  McAndrew.  Office  of  GSA 
Acquisition  Policy.  (202)  501-1224. 

SUI><>LaiB<TARY  INFOnaUTION: 

A.  Public  Comments 

This  rule  was  not  published  in  the 
Federal  Kegislo'  for  public  comment 
because  it  merely  revises  the  GSAR  to 
conform  to  the  FAR  as  amended  by  FAC 
90-39  and  to  make  editorial  changes. 


The  Regulatory  Flexibility  Act  does 
not  apply  because  this  rule  is  not  a 
significant  revision  as  defined  in  FAR 
1.501-1. 

D.  Paperwork  Redudian  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
GSAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
otherwise  collect  information  from 
offerors,  contractors  or  members  of  the 
public  that  require  approval  of  the 
Office  of  Management  and  Budget  under 
44U.S.C3501etseq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  ma)or  rule  under  5 
U.S.C  804.  The  rule  relates  to 
procedures  of  the  agency. 

List  of  Subjects  in  48  CFR  Parts  SOe, 
M7  and  552 

Government  procurement. 

Accordingly,  48  CFR  Parts  506,  547 
and  552  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  506, 547  and  552  are  amended  as 
follows: 

Autkorily:  40  U.S.C.  4M(c). 

PART  SOe-COMPETmON 
REQUIREMENTS 

SOa.001    cnemovad] 

2.  Section  506.001  is  removed 
508.302-1    [Anwndad] 

3.  Section  506.302-1  is  amended  by 
removing  "Office  of  GSA  Acquisition 
Policy  (VP)"  and  inserting  "GSA 
Acquisition  Policy  Division  (MVP)"  in 
the  second  sentence. 

SOS.303-1    (Amanded] 

4.  Section  506.303-1  is  amended  by 
removing  paragraph  (a),  by  removing  the 
paragraph  "(b)"  desigiution,  and  by 
inserting  "Deputy"  before  "Associate 
Administrator". 

508.303-2*  [Bamovad] 

5.  Section  506.303-2  is  removed. 
SOa.304    (RomovadJ 

6.  Section  506.304  is  removed. 
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PART  547— TRANSPORTATION 

S47J03-1    [Amandaiq 

7.  Section  547.303-1  is  amended  in 
paragraph  (b)(3)  by  removing  "FAR 
42.1403-2"  and  inserting  "FAR 
42.1403." 

PART  SS2— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

8.  Alternate  1  of  the  provision  at 
Section  552.219-74  is  revised  to  read  as 
follows: 

S62,21«-74    Qoala  for  SubcontracUng  Plan. 


Alternate  I IDEC  1995] 

The  Contracting  Officer,  as  prescrilied  in 
St9.703(c),  shall  delolo  paragraph  (b)  of  the 
basic  provision  and  redesignate  paragraphs 
(c)  and  (d)  as  paragraphs  (b)  and  (c). 

Dated:  |uly  19. 1996. 
UaKLlMad, 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 
(FR  Doc  96-18987  Filed  7-2S-96:  8:45  ami 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agsncy  for  Intamotionai  Davalopinent 

48  CFR  Parts  701,  702.  706, 709.  710. 
711.  713.  715,  716.  717,  719.  722,  724, 
725.  726.  732, 733.  736.  737.  752  and 
Appendix  A 

[AIOAR  Notice  96-11 

RtN  0412-AA29 

Miscellaneous  Amendments  to 
Acquisition  Regulations 

AOENCY:  Agency  for  International 
Development  (USAIDl. 
ACTION:  Final  rule. 

summary:  The  AID  Acquisition 
Regulation  (AIDAR)  is  being  amended  to 
incorporate  administrative  changes 
reflecting  USAID's  new  organizational 
structure;  to  implement  the  Federal 
Acquisition  Streamlining  Act  (FASA);  to 
clarify  or  simplify  certain  authorities 
and  procedures  currently  in  the  AIDAR; 
to  implement  new  or  revised  Agency 
policies  resulting  from  reengineering 
and  its  effect  on  procurement 
procedures;  and  to  revise  relevant 
sections  to  implement  USAID's 
procurement  reform  initiatives.  This 
regulatory  action  was  subject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866.  dated 
September  30, 1993. 
eFFECnVE  date:  August  26,  1996. 


FOR  FURTHER  INFORMATKM  CONTACT:  M/ 
OP/P,  Ms.  Diane  M.  Howard,  (703)  875- 
1310. 

SUPPi.EMe<TARY  INFORMATION:  The 
specific  changes  being  made  to  the  AID 
Acquisition  Regulation  (AIDAR)  in  this 
amendment  are  broad  in  scope,  ranging 
&x>m  changes  in  basic  Agency 
procurement  policy  and  procedures  to 
minor  administrative  corrections. 

A.  USAID  Policy  Changes 

Two  changes  are  needed  to  the 
AIDAR  to  reflect  Agency  policy 
changes. 

(1)  A  new  subpart  726.71  "Relocation 
of  U.S.  Businesses,  Assistance  to  Export 
Processing  Zones,  Internationally 
Recognized  Workers'  Rights"  is  added 
to  implement  a  statutorily  required 
policy  promulgated  by  USAID  on 
January  3, 1994. 

(2)  TTiB  clause  at  752.7012  "Protection 
of  the  Individual  as  a  Research  Subject" 
is  revised  to  implement  USAID's 
adoption  of  the  Common  Federal  Policy 
for  the  Protection  of  Human  Subjects,  as 
found  in  22  CFR  Part  225. 

B.  USAID  Reengineering 

USAID  has  been  serving  as  a 
reengineering  laboratory  under  the 
National  Performance  Review  (NPR), 
and  as  a  result  has  made  many  changes 
in  its  organizational  structure  as  well  as 
its  operational  procedures  in  recent 
years.  Consequently,  the  AIDAR  is  being 
amended  throughout  to  refiect  changes 
in  office  designations  and  acronyms  and 
to  update  or  delete  references  to 
obsolete  regulations,  functional  position 
terms,  and  documentation  requirements. 
The  USAID  Handbook  system  has  been 
replaced  by  the  Automated  Ehrectives 
System  (ADS),  and  handbook  references 
in  the  AIDAR  are  changed  to  the 
corresponding  ADS  Chapter.  A 
fiinctional  position  term  that  is  no 
longer  appropriate  is  "project  officer"; 
USAID.  as  a  result  of  reengineering,  wUI 
no  longer  implement  its  programs 
through  the  former  project  approval  and 
implementation  system  and  therefore 
the  terras  "project"  and  "project  officer" 
will  in  the  future  be,  re.spectively. 
"activity"  and  "technical  officer"  or 
"cognizant  technical  officer".  Obsolete 
documentation  requirements  are  Project 
Implementation  Orders  (for  technical 
services  |P10/Tsj.  commodities  IPIO/ 
Csl,  or  participant  training  IPIO/Psl), 
and  references  to  these  documents  are 
being  deleted. 

Concurrent  with  the  overall  Agency 
reengineering  and  in  conjunction  with 
Government-wide  prtxrurement  reform 
efforts,  USAID  has  also  been 
reengineering  its  procurement 
procedures.  AIDAR  706.302-70  is  being 


revised  to  provide  an  additional  agency 
exception  to  full  and  open  competition 
to  allow  for  follow-on  award  for  the 
continued  provision  of  highly 
specialized  services  when  award  to 
another  source  would  result  in 
substantial  additional  costs  to  the 
government  or  would  result  in 
unacceptable  delays.  This  exception  is 
very  similar  to  the  exception  described 
in  FAR  6.302-l(a)(2)(iii);  however,  the 
FAR  authority  is  available  only  to  DOD, 
NASA,  and  the  Coast  Guard  and  not  to 
civilian  agencies  such  as  USAID. 
Therefore,  the  Administrator  of  USAID 
made  a  formal  written  determination  in 
accordance  with  paragraph  (b)(3)(ii)  of 
AIDAR  706.302-70,  Impairment  of 
foreign  aid  programs.  Use  of  the 
authority  is  limited  as  stated  in  the 
added  wording  in  this  section. 

Another  revision  related  to  Agency 
procurement  reform  initiatives  is  in  the 
AIDAR's  Appendix  A,  "Respective 
Roles  of  Contracting  and  Other 
Persoimel  in  the  AID  Procurement 
Process,"  which  is  revised  to  allow  the 
contracting  officer  to  reveal  the  amount 
of  funds  the  Agency  has  available  for  a 
specific  procurement  when  a 
performance-based  contract  is 
contemplated. 

C  The  Federal  Acquisition 
Streamlining  Act  of  1994  (FASA) 

FASA  and  the  resulting  changes  to  the 
FAR  require  corresponding  revisions  to 
the  AIDAR.  The  specific  changes  are  as 
follows: 

(1)  All  references  to  "small 
purchases"  and  the  $25,000  celling  for 
small  purchases  are  being  revised  to 
"simplified  acquisition  procedures"  and 
the  threshold  amounts  in  FAR  13.101 
and  13.103(b). 

(2)  USAID's  implementation  of  FASA 
requirements  for  obtaining  past 
performance  information  is 
incorporated  into  the  revised 
solicitation  provision  in  752.209-70. 
which  establishes  the  procedures  for 
obtaining  past  performance  information 
from  the  offeror  (this  information 
collection  has  been  approved 
Government-wide  by  0MB  under 
approval  number  9000-0142).  The  past 
performance  references  submitted  in 
response  to  this  provision  will  be  used 
both  in  making  the  responsibility 
determination  required  in  f'AR  Subpart 
9.1  and  to  evaluate  the  offeror's  ability 
to  perform  the  contract  based  on  its  past 
performance,  as  now  required  in  FAR 
15.605.  Subpart  709.1  was  removed 
since  it  is  redundant  to  the  FAR. 

After  reviewing  section  715.608. 
"Proposal  evaluation",  to  determine 
what,  if  any,  changes  would  be 
necessary  to  implement  this  component 
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of  FASA,  we  redesignated  this  section 
as  715.604-70  and  revised  the  text.  The 
contracting  office's  representative  is 
now  designated  in  paragraph  (a)  as  a 
non-voting  member  of  the  evaluation 
committee,  and  paragraph  (b) 
"Functions  and  proosdures  of  AID 
evaluation  committees"  is  renamed 
"Responsibilities  of  AID  evaluation 
committees"  and  is  revised  for  clarity. 
No  substantive  procedural  changes  are 
being  made  at  this  time. 

(3)  Section  716.301-3  is  deleted  tioce 
FASA  deleted  the  corresponding 
requirement  in  FAR  l£.301-3(c)  for  a 
determination  and  findings  prior  to 
issuing  a  cost-reimbursement  type 
contract. 

(4)  USAID  protest  procedures  in 
Subpart  733.7  an  revised  to  reflect 
FASA  changes  and  to  redesignate  the 
AIOAR  subpart  as  733,1,  with  sections 
thereunder  redesignated  to  further 
correspond  to  FAR  Subpart  33.1.  AIDAR 
subpart  733.71  "AID  Procedures  for 
Disputes  and  Appeals"  is  also 
redesignated  733.27  and  the  sections 
thereunder  are  redesignated 
accordingly. 

In  addition,  Agency  protest 
prtx»dures  formerly  described  in 
section  733.70  and  now  foimd  in  section 
733.103-70  are  revised  in  their  entirety 
to  condense  and  clarify  them  and  to 
designate  the  Agency  Procurement 
Executive  as  the  decision  authority  for 
Agency  protests,  rather  than  the  Head  of 
the  Contracting  Activity.  This  latter 
change  is  being  made  to  better  ensure 
consistency  and  objectivity  in  the 
decision  process. 

(5)  AIDAR  subpart  737.2  "Advisory 
and  Assistance  Services"  is  deleted, 
since  the  implementation  of  FASA  in 
FAC  90-33  removed  approval 
requirements  addressed  in  this  subpart, 
and  any  other  evaluation  and  repotting 
requirements  are  either  no  longer 
necessary  or  are  adequately  addressed 
in  the  FAR. 

(6)  AIDAR  752.203-1  "Officials  Not  to 
Benefit"  is  deleted,  situ»  the 
requirement  in  FAR  3.102-2  it  modified 
was  deleted. 

D.  Administrative  Changes  and 
Clarifications 

Such  changes  include  the  following: 

(1)  The  authority  of  individual  heads 
of  contracting  activities  to  approve  class 
deviations  in  701.47a(b)(l)  is  clarified. 

(2)  A  new  definition  for  "accessorial 
costs"  is  added  to  section  713.101  to 
clarify  types  of  costs  to  be  included  as 
part  of  the  base  costs  under  the 
simplified  acquisition  threshold. 

(3)  The  sections  under  Subpart  722.8, 
"Equal  Employment  Opportimity,"  are 
redesignated  to  correspond  to  the  FAR: 


the  subpart  is  also  revised  in  its  antiiety 
in  order  to  remove  coverage  that  is 
redundant  to  the  FAR  and  to  simplify 
and  clarify  the  remaining  prtxsdures. 

(4)  Subpart  724.1,  "Protection  of 
Individual  Privacy,"  is  deleted  in  its 
entirety  because  it  is  tediihdant  to  FAR 
coverage. 

(5)  Subpart  725.4,  "Trade 
Agreements,"  is  revised  to  include  the 
North  American  Free  Trade  Agreement 
and  to  clarify  the  appUcability  of  trade 
agreements  to  USAJD's  contracts. 

(6)  Subpart  732.4  is  revised  to  clarify 
that  local-currency  advances  to  for- 
profit  organizations  must  be  approved 
by  the  Head  of  the  Contracting  Activity 
(such  advances  were  previously  not 
addressed). 

(7)  The  clause  at  752.7007,  "Personnel 
Compensation,"  is  revised  to  reflect 
Agency  policy  on  salary  limitations 
implemented  elsewhere  in  the  AIDAR 
in  Notice  95-1,  published  on  March  3, 
1995  (60  FR 11911).  This  clause  was 
inadvertently  omitted  from  that  Notice. 

(8)  The  clause  at  752.7019, 
"Participant  Training,"  is  revised  in 
paragraph  (d)(2)  to  clarify  allowable 
costs  for  participants. 

(9)  The  clause  at  752.7028, 
"Differentials  and  Allowances,"  is 
revised  to  change  the  term  "temporary 
lodging  allowance"  to  "temporary 
quarters  subsistence  allowance"  (TQSA) 
in  accordance  with  the  corresponding 
change  in  the  Standardized  Regulations 
(Government  Civilians,  Foreign  Areas], 
to  provide  for  Mission  Director 
approved  extensions  to  the  period  of 
time  when  TQSA  can  be  paid,  and  to 
clarify  that  post  differential  is  paid  from 
the  date  of  arrival  at  post  only  for 
regular  employees  of  the  contractor 
(short  term  employees  are  still  only 
entitled  to  post  differential  beginning 
with  the  forfy-third  day  at  the  post). 

The  changes  being  made  by  this 
Notice  are  not  considered  "significant" 
under  FAR  1.301  or  FAR  1.501,  and 
public  comments  have  not  been 
solicited.  This  Notice  will  not  have  an 
impact  on  a  substantial  number  of  small 
entities  nor  does  it  establish  a  new 
collection  of  information  as 
contemplated  by  the  Regulatory 
FlexibiUfy  Act  and  the  Paperwork 
Reduction  Act.  Because  of  the  nature 
and  subject  matter  of  this  Notice,  use  of 
the  proposed  rule/public  comment 
approach  was  not  considered  necessary. 
We  decided  to  issue  as  a  final  rule; 
however,  we  welcome  public  comment 
on  the  material  covered  by  this  Notice 
or  any  other  part  of  the  AIDAR  at 
anytime.  Comments  or  questions  may  be 
addressed  as  specified  in  the  FOR 
RIfmCR  WFOnuTKM  CONTACT  secUon  of 
the  Preamble. 


List  of  Snbiects  tn  48  CFR  Pails  701, 
702,  706,  709,  710,  711,  713,  715,  718, 
717,  719,  722,  724,  725,  728,  732,  733, 
738.  737  and  752 

Goveniment  procurement. 

For  the  reasons  set  out  in  the 
Preamble,  48  CFR  Chapter  7  is  amended 
as  set  forth  below. 

1.  The  authorify  citations  in  Parts  701, 
702,  706,  709,  710.  711,  713,  715,  716, 
717,  719,  722,  724.  725,  726,  732,  733, 
736,  737,  752,  and  Appendix  A  continue 
to  read  as  follows: 

Antkeritjr:  Sac.  621,  Pub.  L.  a7-195,  75 
SUI.  445.  (22  U.S.C  2381)  as  amended:  EO. 
12163,  Sept  29, 1979,  44  FR  56673:  3  CFR 
1979  Comp..  p.  435. 

PART  701— fEDERAL  ACQUISmON 
REGULATION  SYSTEM 

701.106    (Ainwided] 

2.  Paragraph  (a)  of  section  701.105  is 
amended  by  removing  the  expiration 
date  "05/31/95"  shown  for  OMB 
Control  Number  0412-0536  and 
replacing  it  with  "09/30/96". 

701.370    [Anwndad] 

3.  Section  701.370  is  amended  by 
removing  the  comma  after  "Executive 
Order  11223"  and  by  removing  "and 
established  AID  policies  on  contracting 
as  set  forth  in  supplement  B  to  AID 
Handbook  1"  from  the  first  sentence. 

701.470   [Aimnded] 

4.  Section  701.470  is  amended  by 
adding  the  following  sentence  to  the 
end  of  paragraph  (b)(1): 

701.470    Procedure. 

•        •        •        •        * 

(b)*  •  * 

(D*  *  •  Individual  heads  of 
contracting  activities  have  authorify  to 
approve  class  deviations  affecting  only 
contracts  within  their  own  contracting 
activities,  except  that  the  Director, 
M/OP,  has  authority  to  approve  class 
deviations  that  affect  more  than  one 
contracting  activity. 


701.801    (Amwidad) 

5.  Section  701.601,  paragraph  (b)  is 
revised  to  read  as  follows: 

701.801 


(b)  The  authorify  of  heads  of 
contracting  activities  to  execute 
contracts  is  limited  as  follows: 

(1)  Director,  Office  of  Procurement. 
Unlimited  authorify  to  execute 
contracts.  May  issue  warrants  for 
simplified  acquisitions  up  to  the 
amount  permitted  by  FAR  13.101  and 
13.103(b)  to  individuals  on  his  or  bar 
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staff  (subject  to  termination  in 
accordance  with  FAR  1.603-4). 

(2)  Director.  Office  of  U.S.  Foreign 
Disaster  Assistance.  Authority  to 
execute  contracts  for  disaster  relief 
purposes  during  the  first  72  hours  of  a 
disaster  in  a  cumulative  total  amount 
not  to  exceed  $500,000.  Authority  to 
execute  simplified  acquisitions  up  to 
the  amount  permitted  by  FAR  13.101 
and  13.103(b)  at  any  time.  May  issue 
warrants  for  simplified  acquisitions  up 
to  the  amount  permitted  by  FAR  13.101 
and  13.103(b)  to  qualified  individuals 
on  his  or  her  staff. 

(3)  Director,  Office  of  Administrative 
Services.  Authority  to  execute 
simplified  acquisitions  up  to  the 
amount  permitted  by  FAR  13.101  and 
13.103(b)  for  supplies  and  services, 
except  professional  non-personal 
services  and  personal  services. 
Unlimited  authority  when  ordering 
against  GSA  or  other  established  U.S. 
Government  ordering  agreements.  May 
issue  warrants  for  simplified 
acquisitions  up  to  the  amount  permitted 
by  FAR  13.101  and  13.103(b)  to 
qualified  individuals  on  his  or  her  staff. 

(4)  Director,  Center  for  Human 
Capacity  Development 
(G/HCD).  Authority  to  execute 
simplified  acquisitions  up  to  $10,000. 
Unlimited  authority  for  procuring 
participant  training  based  on  published 
catalog  prices,  using  M/OP/E  approved 
forms.  May  issue  warrants  for  simplified 
acquisitions  up  to  SIO.OOO  to  qualified 
individuals  on  his  or  her  staff. 

(5)  Overseas  heads  of  contracting 
activities.  Authority  to  sign  contracts 
where  the  cumulative  amount  of  the 
contract,  as  amended,  does  not  exceed 
$250,000  (or  local  currency  equivalent) 
for  personal  services  contracts  or 
$100,000  (or  local  currency  equivalent) 
for  all  other  contracts.  May  issue 
warrants  for  simplified  acquisitions  up 
to  the  amount  permitted  by  FAR  13.101 
and  13.103(b)  to  qualified  individuals 
on  his  or  her  staff. 

701.603-70    (Amandadl 

6.  Section  701.603-70  is  amended  by 
adding  "direct-hire"  before 
"employees"  in  the  last  sentence. 

PART  702— OEFINmONS  OF  WORDS 
AND  TERMS 

702.170    [Amended] 

7.  Paragraph  (a)  of  section  702.170-3 
is  amended  by  removing  "Office  of 
International  Training"  from  the  first 
full  sentence  and  inserting  "Center  for 
Human  Capacity  Development  (G/ 
HCD)"  in  its  place. 

8.  Paragraph  (a](l](iv]  of  section 
702.170-10  is  amended  by  removing 


"Office  of  International  Training"  and 
replacing  it  with  "Center  for  Human 
Capacity  Development  (G/HCD)". 

PART  706— COMPEimON 
REQUIREMENTS 

708.302-70    (Amended] 

9.  In  section  706.302-70,  a  new 
paragraph  (b)(5)  is  added,  a  sentence  is 
added  to  the  end  of  paragraph  (c)(1)  and 
a  new  paragraph  (c)(4)  is  added  to  read 
as  follows: 

706.302-70    Impalrmanl  ol  foreign  aid 
programa. 

*        *        *        *        « 

(b)*  •  * 

(5)  An  award  for  the  continued 
provision  of  highly  specialized  services 
when  award  to  another  resource  would 
result  in  substantial  additional  costs  to 
the  government  or  would  result  in 
unacceptable  delays. 

(c)  •  *   • 

(1)  *   *  *  While  the  authority  at 
706.302-70(b)(5)  is  for  use  when  the 
contracting  officer  determines  that  the 
incumbent  contractor  is  the  only 
practicable,  potential  offeror,  the 
requirement  to  publicize  the  intended 
award,  as  required  in  FAR  5.201,  still 
applies. 

(4)  Use  of  the  authority  in  706.302- 
70(b)(5)  is  subject  to  the  approvals 
required  in  FAR  6.304.  In  addition,  for 
proposed  awards  in  excess  of  one  year 
or  over  $250,000,  approval  of  the 
Agency  Competition  Advocate  is 
required. 

PART  709— CONTRACTOR 
QUAUFICAT10NS 

Subpart  709.1 — [Removed] 

10.  Subpart  709.1  is  removed. 

11.  Part  710  is  redesignated  as  Part 
711,  and  the  heading  is  revised  to  read 
as  follows: 

PART  711— DESCRIBING  AGENCY 
NEEDS 

71 1 .01 1    [Redesignated  and  amended] 

12.  Newly  designated  section  711.011 
is  further  redesignated  as  section 
711.002-71  and  amended  to  remove 
"752.210-70"  and  replace  it  with 
"752.211-70". 

71 1 .070    p*MlB>*9na<"<>  aiKl  amended] 

13.  Newly  designated  liection  711.070 
is  further  redesignated  as  section 
711.022-70;  paragraph  (a)  is  amended 
by  removing  "10.002(c)"  and  replacing 
it  with  "11.002(b)";  and  paragraph  (b)(1) 
is  amended  by  removing  "(by  signing  a 
PIO/T  or  equivalent  document)". 


'14.  Part  713  is  revised  to  read  as 
follows: 

PART  713— SIMPUFIED  ACOUISmON 
PROCEDURES 

713.000  Scope  of  part 
Subpart  713.1— Qanaial 
713.101    Definitions. 

Authacily:  Sec.  621,  Pub.  L.  87-195,  75 
Stat.  445.  (22  U.S.C.  2381)  u  amended;  E.O. 
12163.  Sept.  29.  1979.  44  FR  56673:  3  CFR 
1979  Comp.,  p.  43S. 

713.000    Scope  of  part 

The  simplified  acquisition  threshold 
applies  to  the  cost  of  supplies  and 
services,  exclusive  of  the  cost  of 
transportation  and  other  accessorial 
costs  if  their  destination  is  outside  the 
United  States. 

Subpart  713.1— General 

713.101    Deflmdons. 

Accessorial  costs  means  the  cost  of 
getting  suppUes  or  services  to  their 
destination  in  the  cooperating  country 
(and  the  travel  costs  of  returning 
personnel  to  the  U.S.  or  other  point  of 
hire).  It  does  not  include  costs  such  as 
allowances  or  differentials  related  to 
maintaining  personnel  at  post  which  are 
to  be  considered  as  part  of  the  base  costs 
within  the  simplified  acquisition 
threshold. 

PART  715— CONTRACTING  BY 
NEGOTIATION 

718.806-70    [Removed] 

15.  Section  715.605-70  is  removed. 

715.608    [Redesignalad  and  ravtaad] 

16.  Section  715.608-70  is 
redesignated  as  section  715.604—70  and 
revised;  and  section  715.604  is  added  to 
read  as  follows: 

715.604    Responsibilities. 

715.604-70    ResponslbiilUes  of  AID 
evafuadon  committees. 

(a)  Establishment  and  composition  of 
AID  evaluation  committees.  A  technical 
evaluation  committee  shall  be 
established  for  each  proposed 
procurement.  In  each  case,  the 
committee  shall  be  composed  of  a  chair 
representing  the  cognizant  technical 
office,  a  representative  of  the 
contracting  office  (who  shall  be  a  non- 
voting member  of  the  committee),  and 
representatives  from  other  concerned 
offices  as  appropriate. 

(b)  Technical  evaluation  procedures. 
(1)  The  contracting  officer  will  receive 
all  proposals  and  provide  to  the  chair  a 
listing  and  copies  of  the  technical 
proposals  and  instructions  for 
conducting  the  evaluation. 
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(Z)  The  chair  will  pramptly  call  a 
meetiiig  of  the  conunittee  to  evaluate  the 
proposals  received.  The  evaluation  shall 
be  based  on  the  evaluation  factors  set 
forth  in  the  solicitation  document. 

(3)  The  chair  shall  prepare  and 
provide  to  the  contracting  officer 
vrritten  documentation  summarizing  the 
results  of  the  evaluation  of  each 
proposal,  including  an  assessment  of 
past  performance  information  in 
accordance  with  FAR  lS.608(a)(2)  and 
section  752.209-70.  The  documentation 
shall  include  narrative  justification  of 
the  evaluation  results  and  shall  reflect 
the  requirements  of  FAR  lS.608(a)(3). 

(4)  The  contracting  officer  is 
responsible  for  reviewing  the 
documentation  justifying  the  evaluation 
results  to  determine  that  it  is  adequate 
and  complete.  The  contracting  officer 
shall  retiim  a  justification  determined  to 
be  inadequate  to  the  chair  for  revision. 

(5)  No  member  of  the  AID  evaluation 
committee  shall  bold  discussions  with 
any  offeror  before  or  during  the  AID 
evaluation  committee's  proceedings,  nor 
shall  any  information  about  the 
proposals  be  provided  to  anyone  not  on 
the  committee  without  first  obtaining 
the  contracting  officer's  consent 

PART  71»-TVPE8  OF  CONTRACTS 
71CW1-4    {Removed] 

17.  Section  716.301-3  is  removed. 
TlftMl    [RMiioved] 

18.  Section  716.S01  is  removed. 

PART  717— SPCCUL  CONTRACTINO 
METHODS 

717.700    [Amanded] 

19.  Section  717.700  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 


717.700    QefwraL 

*  *   *  Applicable  policies  and 
procedures  are  set  forth  in  AID 
Automated  Directive  System  Chapter 
312. 

PART  719— SMALL  BUSINESS  AND 
SMALL  D4SADVANTAQED  BUSINESS 
CONCERNS 

710.270    (Ainendedl 

20.  Section  719.270  is  amended  in 
paragraph  (c)(1)  by  removing  "Program/ 
project"  and  replacing  it  with 
"Cognizant  technical"  and  by  removing 
"programs/projects"  and  replacing  it 
with  "activities"  and  in  paragraph  (d) 
by  removing  "525.000"  in  the  second 
sentence  and  replacing  it  with  "the 
simplified  acquisition  threshold  (FAR 
13.101  and  13.103(b)|". 


710.271-8 

21.  Section  719.271-2  is  amended  in 
paragraph  (b)(8)  by  removing  "(PIO/T, 
PIO/C  or  other  requisitioning 
document)"  and  by  removing  "$25,000" 
and  replacing  it  with  "the  simplified 
acquisition  threshold  (FAR  13.101  and 
13.103(b)|". 

718.271-4    [AmMMtod] 

22.  Section  719.271-3  is  amended  in 
paragraph  (g)  by  removing  "PIO/Ts, 
PIO/Cs,  or  other  requisitioning 
docimients)". 

710.271-4   [Aimndad] 

23.  Section  719.271-4  is  amended  in 
paragraph  (c)  by  replacing  "program/ 
project"  with  "cognizant  technical". 

24.  Section  719.271-5  is  amended  by 
revising  the  heading  introductory  text, 
and  paragraph  (b)  to  read  as  follows: 

710.271-8    Cognlant  lactintcal  ollloars. 

Since  the  procurement  process  starts 
with  the  establishment  of  a  requirement, 
the  actions  of  the  cognizant  technical 
officers  can  affect  the  opportunity  of 
small  business  to  participate  equitably: 
therefore,  each  cognizant  technical 
officer  shall,  during  the  formulation  of 
activities  which  will  require  contractual 
implementation: 
***** 

(b)  Provide  su^cient  procurement 
lead  time  in  the  activity  implementation 
schedule  to  allow  potential  small 
business  participation. 

710.271-6    [AmandedS 

25.  Section  719.271-6  is  amended  by 
removing  "(PIO/Ts,  PIO/Cs,  or  other 
requisitioning  documents)",  and 
removing  "$25,000"  and  replacing  it 
with  "the  simplified  acquisition 
threshold  (FAR  13.101  and  13.103(b))" 
in  the  introductory  text  of  paragraph  (a); 
and  by  removing  "(PIO/T.  PIO/C.  or 
other  requisitioning  document,  such  as 
an  approved  Noncapital  Project  Paper 
(PROP),  which  may  be  substituted  for 
the  PIO/T  or  PIO/C  if  required  by  the 
urgency  of  the  procurement)"  in 
paragraph  (b)(1). 

PART  722— APPLICATKm  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACOUISmONS 

722.103-70,  722.103-71,  722.103-72 
(RadetignalMJ  as  722.103-1, 722.103-2. 
722.103.4] 

26.  Sections  722.103-70.  722.103-71, 
and  722.103-72  are  redesignated  as 
722.103.-1,  722.103-2,  and  722.103-4 
respectively  and  section  722.103-3  is 
added  and  reserved. 

27.  Siibpart  722.8  is  revised  to  read  as 
follows: 


Subpart  722.8— Equal  EmployiTMnt 
Opportunity 

722.808-70    PioGSdurM. 

The  following  procedures  apply,  as 
appropriate,  for  all  contracts: 

(a)  General.  (1)  When  all  necessary 
representations  and  certifications  (Reps 
and  Certs)  as  required  by  FAR  22.810 
are  received,  the  contracting  officer 
must  review  them  to  determine  that 
they  have  been  completed  and  signed  as 
required,  and  are  acceptable.  Acceptable 
Raps  and  Certs  are  the  first  step  in  the 
EEO  clearance  process. 

(2)  If  the  Reps  and  Certs  are  not 
deemed  acceptable  on  technical  grounds 
(e.g.  incomplete,  not  signed,  etc.)  the 
contracting  officer  must  decide  if  they 
can  he  made  acceptable  within  a 
reasonable  period  by  corrective  action 
on  the  part  of  the  offeror,  or  if  the  fault 
is  such  that  it  renders  the  oRer 
nonresponsive.  In  the  first  case, 
necessary  corrective  action  should  be 
taken;  in  the  second  case,  negotiations 
with  the  non-responsive  ofiisror  will  be 
terminated.  If  the  Reps  and  Certs  raise 
questions  concerning  EEO  compliance, 
and  this  would  be  the  basis  for  finding 
the  offeror  non-responsive,  the  matter 
must  be  referred  to  the  cognizant 
regional  Department  of  Labor  Office  of 
Federal  Contract  Compliance  Programs 
(OFCCP)  regardless  of  the  estimated 
value  of  the  contract;  only  OFCCP  may 
make  a  determination  of  non- 
compliance with  EEO  requirements. 

(b)  Contracts  for  SI  ,000,000  or  more. 
(1)  In  addition  to  the  requirement  for 
obtaining  acceptable  Reps  and  Certs  in 
paragraph  (a)  of  this  section,  contracts 
and  modifications  with  an  estimated 
value  of  $1,000,000  or  more  (including 
any  modification  which  increases  the 
total  estimated  value  of  a  contract  to 
$1,000,000  or  more,  or  any  modification 
which  is  itself  $1,000,000  or  more), 
must,  in  accordance  with  FAR  22.8, 
have  OFCCP  verification  of  EEO 
compliance  before  award.  The 
contracting  officer  shall  follow  the 
procedures  for  obtaining  EEO 
compliance  in  FAR  22.805(a).  In 
requesting  a  preaward  review  from 
OFCCP.  the  contracting  officer  may 
need  to  provide  the  following 
information  in  addition  to  the  items 
listed  in  FAR  22.B05(a)(4): 

(i)  Name,  title,  address,  and  telephone 
number  of  a  contract  person  for  the 
prospective  contractor; 

(ii)  A  description  of  the  type  of 
organization  (university,  nonprofit,  etc.) 
and  its  ownership  (private,  foreign, 
state,  etc.). 

(iii)  Names  and  addresses  of 
organizations  joint  venture  (if  any). 
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(iv)  Type  of  procurement  (new 
contract — RFP  or  IFB,  amendment,  etc.) 
and  estimated  dollar  amount,  and  term. 

(v)  Copy  of  approved  Reps  and  Certs. 

(2)  If  the  initial  conUct  with  OFCCP 
is  by  telephone,  the  contracting  officer 
and  OFCCP  should  mutually  detemune 
what  information  is  to  be  included  in 
the  written  verification  request.  In  the 
event  that  OFCCP  reports  that  the 
offeror  is  not  in  compliance, 
negotiations  with  the  offeror  shall  be 
terminated. 

(c)  Contracts  over  $10,000,  but  less 
than  $1,000,000.  Contracts  and 
amendments  within  this  range  do  not 
require  formal  verification  by  OFCCP. 
The  method  used  to  verify  compliance 
is  at  the  discretion  of  the  contracting 
officer.  The  contracting  officer  may  rely 
on  the  documentation  submitted  by  the 
offeror  (the  Reps  and  Certs — see 

§  722.805-70(a)),  unless  he  or  she  is 
aware  of  some  reason  to  doubt  the 
documentation  submitted.  In  case  of 
doubt,  then  an  informal  check  with 
OFCCP  should  be  made.  In  the  event 
that  evidence  of  non-compliance  is 
developed,  the  contracting  officer  must 
contact  OFCCP  for  confirmation  of  EEO 
status;  only  OFCCP  may  determine  non- 
compliance with  EEO  requirements.  If 
OFCCP  confirms  non-compliance, 
negotiations  with  the  offeror  or 
contractor  shall  be  terminated. 

(d)  Documentation  for  the  contract 
file.  (1)  Every  contract  file  must  contain 
completed  signed  Reps  and  Certs.  The 
file  must  clearly  show  that  these 
documents  have  been  reviewed  and 
accepted  by  the  contracting  officer.  U 
the  Reps  and  Certs  were  revised  to  make 
them  acceptable  (see  S  722.805-70(a)), 
the  file  must  show  what  changes  were 
required  and  certify  that  the  changes 
were  made. 

(2)  For  contracts  or  amendments  of 
$1,000,000  or  more,  the  file  must 
contain: 

(i)  A  record  of  the  initial  contact  with 
OFCCP,  specifying  the  name,  address, 
and  telephone  number  of  the  person 
contacted,  a  sunmiary  of  the  information 
presented,  and  the  advice  given  by 
OFCCP; 

(ii)  A  copy  of  the  written  follow-up 
request  for  EEO  compliance  verification 
to  OFCCP;  and 

(iii)  A  copy  of  the  compliance 
verification  from  OFCCP. 

(3)  For  contracts  or  amendments  over 
$10,000  but  less  than  $1,000,000,  the 
file  must  contain  a  statement  fitim  the 
contracting  officer  that  the  contractor  is 
considered  in  compliance  with  EEO 
requirements,  and  giving  the  basis  for 
this  statement  (see  §  722.805-70(c)). 
This  statement  may  be  in  a  separate 
memorandum  to  the  file  or  in  the 


memorandum  of  negotiation  (see 
704.803(a)). 

(4)  DocumentatioD  in  the  event  of 
non-compliance.  In  the  event  that 
OFCCP  determines  that  a  prospective 
contractor  is  not  in  compliance,  a  copy 
of  OPCCP's  written  determination,  and 
a  summary  of  resultant  action  taken 
(termination  of  negotiations,  notification 
of  offeror  and  cognizant  technical 
officer,  negotiation  with  next  offeror  in 
competitive  range,  resolicitation,  etc.) 
virill  be  placed  in  the  contract  file  for 
any  contract  which  may  result,  together 
vrith  other  records  related  to 
unsuccessful  offers,  and  retained  for  at 
least  six  months  following  award. 

PART  724— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

724.1 — [Removed] 

28.  Subpart  724.1  is  removed. 
PART  72S— FOREIGN  ACQUISITION 

29.  Subpart  725.4  is  revised  to  read  as 
follows: 

Subpart  725.4 — Trade  Agreements 

S  725.403    Excepltons. 

FAR  25.4  establishes  procedures  for 
purchases  under  the  Trade  Agreements 
Act  of  1979  (including  GATT's 
Agreement  on  Government 
Procurement)  and  the  North  American 
Free  Trade  Agreement  (NAFTA).  Under 
both  such  agreements,  USAID's 
contracts  for  the  purpose  of  providing 
foreign  assistance  are  not  subject  to  the 
procedures  set  forth  in  FAR  25.4.  In 
contrast.  USAID's  operating  expense- 
type  administrative  purchases  (i.e., 
purchases  for  the  direct  benefit  and  use 
of  USAID]  are  subject  to  the  procedures 
in  FAR  25.4,  unless  otherwise  exempted 
by  one  of  the  exemptions  specified  in 
FAR  25.4. 

725.701  [Amwidwq 

30.  Section  725.701  is  amended  by 
removing  "AID  Handbook  1, 
Supplement  B,  primarily  in  Chapter  5". 
replacing  it  with  "Chapter  310  of  the 
AID  Automated  Directive  System 
(ADS)",  and  by  removing  the  second 
sentence. 

725.702  [Amwided] 

31.  Section  725.702  is  amended  by 
removing  "Attachment  A-11.  Section 
in,  of  Appendix  D  to  AID  Handbook  18" 
in  paragraph  (b)  and  replacing  it  with 
"the  Agency  Geographic  Code  Book". 

725.705    [Amwidadl 

32.  Section  725.705  is  amended  by 
removing  "Chapter  18  of  AID  Handbook 
1,  Supplement  B"  and  replacing  it  with 


"diapter  311  of  the  AID  ADS"  in 
poiagraph  (a). 

725.706    [Amsnded] 

33.  Section  725.706  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

725.706    Qeogfaphle  aouro*  wihwa. 

(a)  Authority  to  waive  source,  origin, 
nationality,  and  transporiation  service 
requirements  is  set  forth  in  §  310.5.9  of 
the  ADS.  Additional  guidance  is 
available  in  ADS  $  310.5.8. 


PART  726-OTHER  SOCIOECONOMIC 
PROGRAMS 

34.  Subpart  heading  726.70  is  added 
to  read  as  follows: 

Subpart  726.70— Disadvantaged 
Enterprises  Program 

726.000  [Redaslgiwted  as  726.7001  and 

amended] 

35.  S  726.000  is  redesignated  as 
section  726.7001,  and  the  heading  and 
first  sentence  are  amended  by  replacing 
"part"  with  "subpart". 

726.1  (Removed] 

36.  The  heading  "Subpart  726.1 — 
GENERAL"  is  removed. 

726.101-726.310    [Redesignated] 

37.  Sections  726.101  through  726.301 
are  redesignated  as  follows: 


Old  section 

New  section 

726.101 
726.102 
726.103 

726.7002 
726.7003 
726.7004 

726.104 

726^01 
726.301 

726.7006 
726.7007 

37a.  Subpart  726.2  is  removed. 
38.  Subpart  726.71  is  added  to  read  as 
follows: 

Subpart  726.71— Relocation  of  U.S. 
Businesses,  Assistance  to  Export 
Processing  Zones,  Intemadonally 
Recognlzad  Workers'  Rights 
Sec. 

726.7101  Policy. 

726.7102  PD  20  provision. 

Subpart  726.71— Relocation  of  U.S. 
Businesses,  Assistance  to  Export 
Processing  Zones,  Intematlonaily 
Recognized  Workers'  Rights 

726.7101     Policy. 

USAID  PoUcy  Determination  (PD)  20, 
"Guidelines  to  Assure  USAID  Programs 
do  not  Result  in  the  Loss  of  Jobs  in  the 
U.S."  implemented  statutory 
prohibitions  on  expenditure  of 
appropriated  funds.  The  PD  contains  a 
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standard  provision  for  inclusion  in 
USAID-funded  grants  and  inter-agency 
agreements  and  indicates  that  when  the 
PD  applies  to  a  contract,  appropriate 
provisions  covering  the  subject  matter 
are  to  be  included.  When  the  provisions 
of  PD  20  do  apply  to  a  contract,  the 
cognizant  technical  office  shall  provide 
to  the  contracting  officer  appropriate 
language  tailored  to  the  specific 
circumstances  for  the  contract  statement 
of  work,  or  if  applicable  to  the 
circumstances,  the  provision  included 
in  the  PD  (see  §  726.7102)  may  be  used 
as  a  clause  in  the  contract.  The 
provision  is  not  required  in 
subcontracts. 

720.7102    PD20provtolon. 

Relocation  of  U.S.  Businessea.  Assistance  to 
Export  Processing  Zones.  Internationally 
Recognized  Workers '  Bights  (Jan  1 994) 

No  funds  or  other  support  provided 
hereunder  may  be  used  in  an  activity 
reasonably  likely  to  involve  the  relocation  or 
expansion  outside  of  the  United  States  ofan 
enterprise  located  in  the  United  States  if  non- 
U.S.  production  in  such  relocation  or 
expansion  replaces  some  or  all  of  the 
production  of,  and  reduces  the  numbcn-  of 
employees  at,  said  enterprise  in  tiie  United 
States. 

No  funds  Of  other  support  provided 
hereunder  may  be  used  in  an  activity  the 
purpose  of  which  is  the  establishment  m 
development  in  a  foreign  country  of  any 
export  processing  zone  or  designated  area 
where  the  labor,  environmental,  tax,  tariff, 
and  safety  laws  of  the  country  would  not 
apply,  without  the  prior  approval  of  USAID. 

No  funds  or  other  support  provided 
hereunder  may  be  used  in  an  activity  which 
contributes  to  the  violation  of  internationally 
recognized  ri^ts  of  workers  in  the  recipient 
country,  including  those  in  any  designated 
zone  or  area  in  that  country. 

PART  732— COKTRACT  F1NANC1NQ 

39.  Subpart  732.1  is  added  to  read  as 
follows; 

Subpart  732.1— General 


732.111    Contract  ( 

(a)  (Reserved) 

(b)  AID  may  obtain  short  term  and 
(less  h^uently)  long-term  indefinite 
quantity  professional  services  through 
Agency-specinc  indeHnite  quantity 
contracts  that  are  a  combination  of 
contract  types.  Rather  than  using  the 
fixed-price  payment  clauses  for 
indefinite  quantity  contracts,  when 
these  IQCs  provide  for  fixed  daily  rates 
(which  may  include  wages,  overhead, 
general  and  administrative  expenses, 
fringe  benefits,  and  profit)  for  services 
and  reimbursement  of  other  direct  costs 
(such  as  travel  and  transportation)  at 
cost,  then  the  payment  clause  at 
752.232-7  shall  be  used  in  the  contract. 


732.402 

40.  Paragraph  (e)  of  section  732.402  is 
revised  to  read  as  follows: 

732.402    Qwiaral. 

.    .    •    *    * 

(e)(1)  All  U.S.  Dollar  advances  lo  for- 
profit  organizaticMis  require  the  approval 
of  the  Procurement  Executive:  all  such 
approvals  are  subject  to  prior 
consultation  with  the  AID/W  (Controller. 

(2)  AU  local  currency  advances  to  for- 
profit  or^nizations  require  the  approval 
of  the  Head  of  the  Contracting  Activity, 
after  consultation  with  the  Mission 
Controller. 

732.408-71    [Amandad] 

41.  Section  732.406-71  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

732.406-71    CIrcwnstancas  for  uaa  of  an 
LOC. 

...         *         * 

(a)  The  contracting  officer  has 
determined  (hat  an  advance  payment  is 
necessary  and  appropriate  in 
accordance  with  this  subpart  and  the 
guidance  provided  in  FAR  32.4; 

(b)  AID  has,  or  expects  to  have,  a 
continuing  relationship  of  at  least  one 
year  with  the  organization,  and  the 
annual  amotuit  required  for  advance 
financing  will  be  at  least  $50,000:  and 


732.400-72    [AmMided]. 

42.  Section  732.406-72  is  amended  by 
replacing  "FM/CMP/IjC"  with  "FW 
CMP/GIB"  in  the  last  sentence  of 
paragraph  (a)  and  adding  a  new 
paragraph  (b)(6)  to  read  as  follows: 

732.406-72    EslaMlahing  an  LOC. 

(a)*  •  * 
(b)-  •  • 

(6)  The  contractor  Federal  Tax 
Identification  Number. 


PART  733— PROTESTS,  DISPUTES, 
AND  APPEALS 

43.  Subpart  733.70  is  redesignated 
Subpart  733.1  and  revised  to  read  as 
follows: 

733.1 — Protests 

733.101    Oeflnitians. 

(a)  "Procurement  Executive"  is 
defined  in  AIDAR  702.170-13. 

(b)  All  "days"  referred  to  in  this 
subpart  are  deemed  to  be  "i:alendar 
days",  in  accordance  with  FAR  33.101. 
In  the  case  of  USAID  overseas  offices 
with  non-Saturday/Sunday  weekend 
schedules,  the  official  post  weekend 
applies  in  lieu  of  Salunlay  and  Sunday. 


(c)  All  other  terms  defined  in  FAR 
33.101  are  used  herein  with  the  same 
meaning. 

733.103-70   Pro«n«*  to  the  agency. 

AID  follows  the  agency  protest 
procedures  in  FAR  33.103,  as 
supplemented  by  this  section. 

733.103-71    FHIngofprotnL 

(a)  Protests  must  be  in  writing  and 
addressed  to  the  Contracting  Officer  for 
consideration  by  the  Procurement 
Executive. 

(b)  A  protest  shall  include,  in  addition 
to  the  information  required  in  FAR 
33.103(b)(3),  the  name  of  the  issuing 
Mission  or  office. 

(c)  Material  submitted  by  a  protestor 
will  not  be  withheld  from  any  interested 
party  outside  the  government  or  from 
any  government  agency  if  the 
Procurement  Executive  decides  to 
release  such  material,  except  to  the 
extent  that  the  withholding  of  such 
information  is  permitted  or  required  by 
law  or  regulation. 

733.103-72    ReiponaiMtlllaa. 

(a)  Procurement  Executive.  The 
decision  regarding  an  agency  protest 
shall  be  made  by  the  Procurement 
Executive  within  30  days  from  the  date 
a  proper  protest  is  filed  unless  the 
Procurement  Executive  determines  that 
a  longer  period  is  necessary  to  resolve 
the  protest,  and  so  notifies  the  protester 
in  writing.  The  Procurement  Executive 
shall  make  his  or  her  decision  after 
personally  reviewing  and  considering 
all  aspects  of  the  case  as  presented  in' 
the  protest  itself  and  in  any 
dociunentation  provided  by  the 
contracting  officer,  and  after  obtaining 
input  and  clearance  from  the  Assistant 
General  Counsel  for  Litigation  and 
Enforcement  (GC/LE).  The  decision 
shall  be  in  writing  and  constitutes  the 
final  decision  of  the  Agency. 

(b)  Contracting  Officer.  The 
contracting  officer  may  make  the 
determination  in  FAR  33.103(a)(2)  and 
is  responsible  for  requesting  an 
extension  of  the  time  for  acceptance  of 
officers  as  described  in  FAR 
33.103(a)(3). 

733.103-73    Protests  excludad  from 
consMamion. 

(a)  Contract  administration.  Disputes 
between  a  contractor  and  AID  are 
resolved  pursuant  to  the  disputes  clause 
of  the  contract  and  the  Contract 
Disputes  Act  of  1978. 

(b)  Small  business  size  standards  and 
standard  industrial  classification. 
Challenges  of  established  size  standards 
or  the  size  status  of  particular  firms,  and 
challenges  of  the  selected  standard 
industrial  classification  are  for  review 
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solely  by  the  Small  Business 
Administration. 

(c)  Procurement  under  Section  B(aj  of 
the  Small  Business  Act.  Contracts  are  let 
under  Section  8(a)  of  the  Small  Business 
Act  to  the  Small  Business 
Administration  solely  at  the  discration 
of  the  Contracting  Officer,  and  are  not 
subject  to  review. 

(d)  Protests  pled  in  the  General 
Accounting  Office  (GAO).  Protests  filed 
with  the  GAG  will  not  be  reviewed. 

(e)  Procurements  funded  by  AID  to 
which  AID  is  not  a  party.  No  protest  of 
a  procurement  funded  by  AID  shall  be 
reviewed  unless  AID  is  a  party  lo  the 
acquisition  agreement. 

(f)  Subcontractor  protests. 
Subcontractor  protests  will  not  be 
considered. 

(g)  Judicial  proceedings.  Protests  will 
not  be  considered  when  the  matter 
involved  is  the  subject  of  litigation 
before  a  court  of  competent  jurisdiction 
or  when  the  matter  involved  has  been 
decided  on  the  merits  by  a  court  of 
competent  jurisdiction. 

(h)  Determinations  of  responsibility  by 
the  contracting  officer.  A  determination 
by  the  contracting  officer  that  a  bidder 
or  offeror  is  or  is  not  capable  of 
performing  a  contract  will  not  be 
reviewed  by  the  Procurement  Executive. 

(i)  Small  Business  Certificate  of 
Competency  Program.  Any  referral 
made  to  the  Small  Business 
Administration  pursuant  to  section 
8(b)(7)  of  the  Small  Business  Act,  or  any 
issuance  of,  or  refusal  to  issue,  a 
certificate  of  competency  under  that 
section  will  not  be  reviewed  by  the 
Procurement  Executive. 

733.71— (Redesignated] 

44.  Subpart  733.71  is  redesignated  as 
subpart  733.27  and  sections  733.7101 
and  733.7102  are  redesignated  as 
733.2701  and  733.2702  respectively. 

PART  736-CONSTRUCTION  AND 
ARCHITECT— ENGINEER  CONTRACTS 

736,602-6    [Amemtod] 

45.  The  heading  for  736.602-5  is 
revised  lo  read  as  follows: 

736.602-6    Short  selectton  process  for 
procurecnenis  not  lo  exceed  trie  simplified 
scquMtlon  ttireshold. 


PART  737— SERVICE  CONTRACTING 
737.2 — [Removed] 

46.  Subpart  737.2  is  removed. 


PART  752— SOUCfTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

7S2.203-1    [Itemovsd] 

47.  Section  752.203-1  is  removed. 

48.  Section  752.209-70  is  amended  by 
revising  the  provision  date  and  the  text 
of  the  provision  itself  to  read  as  follows: 

762.200-70    Raqubsmsnt  for  paat 
psihMiiiiuM  s  ffsfsfsncsa. 


Requirement  far  PmI  Perfonsaiice 
Re&reiuo  (July  1996) 

The  offeror  shall  submit,  as  part  of  its 
pfoposal,  information  on  nK^entiy  completed 
contracts  or  on-going  contracts  that  are 
similar  to  the  statement  of  work  in  the 
solicitation  performed  for  federal,  state  and 
local  govenunents  and  for  commercial  finns. 
The  nurotier  of  such  contracts,  as  well  as  the 
specific  details  to  be  provided  for  each,  shall 
be  in  accordance  with  the  instructions 
provided  elsewhere  in  Section  L  of  this 
solicitation,  consistent  with  the  Government- 
wide  past  performance  information 
collection  requirements  in  the  FAR.  The 
offeror  is  expected  to  comply  with  the 
instructions  in  Section  L  residing  the  type 
and  amount  of  detail  to  be  provided,  on  pest 
performance  and  the  format  to  lie  used  to 
submit  it.  If  the  offeror  does  not  follow  the 
prescribed  format,  then  care  must  be  taken  to 
ensure  that  the  substance  of  the  requested 
information  is  provided.  Failure  to  do  so  may 
seriously  impede  Iwth  the  technical 
evaluation  of  the  offeror's  proposal  and  the 
contracting  officer's  ability  to  make  a  positive 
responsibility  detennination. 

tJSAID  may  contact  representatives  from 
the  references  provided  by  the  offeror  to 
obtain  infonhatlon  on  the  offeror's  past 
perfbnnance.  The  offeror  is  advised  that 
USAiD  may  obtain  past  perfbnnance 
information  from  other  than  sources 
identi5ed  by  the  offeror.  USAID  will  use  past 
perfonnance  information  tmth  for  the 
responsibility  determination  required  in  FAR 
9.1  and  the  best  value  decision  in  accordance 
with  the  instructions  in  Section  L  and  the 
evaluation  criteria  in  Section  M  of  this 
solicitation. 

7S2.210-70    [RMteaignaMdl 

49.  Section  752.210-70  is 
redesignated  as  section  752.211-70. 

7S2.210-8    [Amended] 

50.  Section  752.219-8  is  amended  by 
removing  "$25,000"  and  replacing  it 
with  "the  simplified  acquisition 
threshold  in  FAR  13.000"  in  the  second 
paragraph. 

7S2.70O4    (Amandsd] 

51.  Section  752.7004  is  amended  by 
removing  "Chapters  4  and  5  of  AID 
Handbook  1,  Supplement  B 
(Procurement  Policies)"  and  replacing  it 
with  "Chapter  310  of  AID's  Automated 
Directives  System  (ADS)"  in  the  last 
sentence  of  paragraph  (a)  of  the  clause. 


752.7006  [Amsndsd] 

52,  Section  752.7006  is  amended  by 
adding  "U.S."  before  "Agency  for 
International  Development"  In  the 
paragraph  beginning  "To  AID.". 

752.7007  (Amsndsd] 

53.  Section  752.7007  is  amended  by 
revising  the  clause  heading  and 
paragraph  (b)  of  the  clause  to  read  as 
follows: 

7S2.7007    PsraoonsI  Compensation. 


Pemniiel  Cosipeiiuliaii  (July  1996) 

(a)*   •  • 

(b)  Compensation  (i.e.,  the  employee's  base 
annual  salary  plus  overseas  recruitment 
incentive,  if  any)  which  exceeds  the 
maximum  payable  annual  or  daily  rate  for  an 
Executive  Service  level  ES-6,  as  putilished  in 
the  Federal  Ragislar,  will  be  reimbursed  only 
with  the  approval  of  the  Contracting  Officer. 

752.7012    [ftovlssd] 

54.  Section  752.7012  is  revised  to  read 
as  follows: 

752.7012    ProlseltonolthslndMduaiaea 
Research  Sub)sct 

This  clause  is  for  use  in  any  AID 
contract  which  involves  research  using 
human  subjects. 

Protection  of  the  lodividual «  a  Ra9eari;fa 
Subject  (August  199S) 

(al  Safeguarding  the  rights  and  welfore  of 
human  subjects  in  research  conducted  under 
a  USAID  contract  is  the  responsibility  of  the 
contractor  USAIO  has  adopted  the  Common 
Federal  Policy  for  the  Protection  of -Human 
Subjects.  (JSAID's  Policy  is  found  in  Part  225 
of  Title  22  of  die  Ck>de  of  Federal  Regulations 
(the  "Policy").  Additional  interpretation, 
procedures,  and  implementation  guidance  of 
the  Policy  are  found  in  USAID  General 
Notice  entitled  "I*rocedures  for  the 
Protection  of  Human  Subjects  in  Research 
Supported  by  USAID".  issued  April  19. 1995, 
as  hrom  time  to  lime  amended  (a  copy  of 
which  is  attached  to  this  contract).  USAID's 
Cognizant  Human  Subjects  Officer  (CHSO) 
and  AID/W  has  oversight,  guidance,  and 
interpretation  responsibility  for  the  Policy. 

(b)  Contractors  must  comply  with  the" 
Policy  when  humans  are  the  subject  of 
reseaich.  as  defined  in  22  CFR  225.102(dl. 
performed  as  part  of  the  contract,  and 
contractors  must  provide  "assurance",  as 
required  by  22  CFR  225.103.  that  they  follow 
and  abide  by  the  procedures  in  the  Policy. 
See  also  Section  5  of  the  April  19, 1995. 
USAID  General  Notice  which  sets  forth 
activities  to  which  the  Policy  is  applicable. 
The  existence  of  a  bona  fide,  applicable 
assurance  approved  by  the  Department  of 
Health  and  Human  Services  (HHS)  such  as 
the  "multiple  project  assurance"  (MPA)  will 
satisfy  this  requirement.  Alternatively, 
contractors  can  provide  an  acceptable  written 
assurance  to  USAID  as  descritied  in  22  CFR 
225.103.  Such  assurances  must  be 
determined  by  the  CHSO  to  be  acceptable 
prior  to  any  applicable  research  being 
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initiated  or  conducted  under  ttie  contract  In 
som^  limited  instances  outside  ttie  U.S., 
alternative  systems  br  the  protection  of 
human  sub^ts  may  be  used  provided  they 
ore  deemed  "at  least  equivalent"  to  thoae 
outlined  in  Part  225  (see  22  CFR  22S.101(h)). 
Criteria  and  procedures  for  making  this 
detenntnation  are  described  in  the  General 
Notice  cited  in  the  preceding  paragraph. 

(c)  Since  the  welbre  of  the  research  subject 
is  a  matter  of  concern  to  USAID  as  well  es 
to  the  contractor.  USAID  staff,  consultants 
and  advisory  groups  may  independently 
review  and  inspect  research,  and  research 
processes  and  procedures  involving  human 
subjects,  and  based  on  such  findings,  the 
CHSO  may  prohibit  nisearch  which  presents 
uoacceplable  hazards  or  otherwise  foils  to 
comply  with  USAID  procoduros.  Informed 
consent  documents  must  include  the 
stipulation  that  the  subject's  records  may  be 
subject  to  such  review. 

782.7017    [Ain*nd«d] 

55.  Section  752.7017  is  amended  by 
removing  "Cliapter  5  of  AID  Handbook 
1,  Supplement  B"  in  paragraph  (b)  and 
replacing  it  with  "Chapter  310  of  the 
AID  Automated  Directives  System 
(ADS)". 

7S2.701S    [Anwnded] 

56.  Section  752.7018  is  amended  by 
removing  "Office  of  International 
training,  AID"  in  paragraph  (b)  and 
replacing  it  with  "Human  Capacity 
Development  Center  in  the  Bureau  for 
Global  Programs  Field  Support  and 
Research  (G/HCDO).  AID/W"  and  by 
removing  "Office  of  International 
Training"  in  both  paragraphs  (d)  and 
(d)(1)  and  replacing  it  with  "Human 
Capacity  Development  Center". 

57.  Section  752.7019  is  amended  by  - 
removing  paragraph  (g),  by  revising  the 
reference  to  "(g)"  in  the  introductory 
paragraph  of  the  section  and  in  the 
undesignated  paragraph  following 
paragraph  (c)  of  the  clause  to  read  "(0". 
and  by  revising  the  clause  date  and 
paragraphs  (b),  (c),  and  (dl(2).  to  read  as 
follows: 

782.7019    Parttdpanl  Training. 


ParticipaiU  Training  duly  1996) 

(b)  Applicable  regulations.  Proposals  for 
contracts  involving  training  of  AID 
participants,  and  participant  training  . 
conducted  under  an  AID  contract  shall 
follow  the  policies  oslablished  in  Chapter 
253  of  the  AID  Automated  Directive  System 
(ADS) — "Training  for  Development  Impact" 
except  to  the  extent  that  specific  exceptions 
to  ADS  Chapter  253  have  been  provided  in 
this  contract.  (Chapter  253  may  be  obtained 
by  submitting  a  request  to  the  Human 
Capacity  Development  Center  (G/HCD).  at  the 
address  specified  in  paragraph  (c)  of  this 
section.) 

(c)  Reporting  requirement.  Once  each 
month  the  Contractor  shall  submit  three 


copies  of  form  AID  1381-4,  "Participant  Data 
Form"  to  the  Human  Capacity  Development 
Center  (G/HO))  Bureau  for  Global  Programs 
Field  Support  and  Remarch,  USAID, 
Washington.  DC  20523-1601. 
«         «         •         *         • 

(d)'  •  • 

(2)  Cost  of  technical  preparation  and 
photocopying  of  papers  and  dissertations, 
allowances  for  required  textbooks,  the  titles 
of  which  will  be  approved  by  the  Contractor. 
*         «         .         .         * 

58,  Section  752.7028  is  amended  by 
revising  the  date  of  the  clause:  removing 
"Contractor  employees"  in  the  third 
sentence  of  paragraph  (a)  and  replacing 
it  with  "regular  employees  of  the 
Contractor";  by  removing  "living 
quarters  allowance"  in  the  second  and 
third  sentence  of  paragraph  (b)  and 
replacing  it  with  "temporary  quarters 
subsistence  allowance";  and  revising 
paragraph  (c)  to  read  as  follows: 

752.7028    OHIWMitM  and  allowancM. 


Diflarantiala  ami  AUowanoes  (July  1996) 


(c)  Temporary  quarters  subsistertce 
allowance.  Temporary  quarters  subsistence 
allowance  is  a  quarters  allowance  granted  to 
an  employee  lor  the  reasonable  cost  of 
temporary  quarters  incurred  by  the  employee 
and  his  fomily  for  a  period  not  in  excess  of 
(i)  90  days  after  first  arrival  at  a  new  post  in 
a  foreign  area  or  a  period  ending  with  the 
occupation  of  residence  (permanent) 
quarters,  if  earlier,  and  (ii)  30  days 
immediately  preceding  final  departure  from 
the  post  subsequent  to  the  necessary  vacating 
of  residence  quarters,  unless  an  extension  is 
authorized  in  writing  by  the  Mission 
Director.  The  Contractor  wilt  be  reimbursed 
for  payments  made  to  employees  and 
authorized  dependents  for  temporary 
quarters  subsistence  allowance,  in  lieu  of 
living  quarters  allowance,  not  to  exceed  the 
amount  set  forth  in  the  Standardized 
Regulations  (Government  Civilians,  Foreign 
Areas),  Chapter  120.  as  from  time  to  time 
amended. 


59.  Appendix  A  to  Chapter  7  is 
amended  as  follows: 

(A)  In  paragraph  2(a),  by  removing  the 
fourth  sentence  and  "whether  it  is  to 
be"  in  the  sixth  sentence,  and  by 
removing  "project"  and  replacing  it 
with  "activity"  in  the  last  sentence. 

(B)  By  revising  paragraph  2(b)  to  read 
as  follows: 

Appendix  A — Respective  Roles  of 
ContractiDg  and  GKlier  Persoiuiel  in  the 
Aid  Procuremenl  PrtKess 


2.  Planning.  Competition,  Negotiation,  and 
Award 


(b)  Contracting  personnel  act  upon 
requirements  which  are  formulated  by  the 


planning,  technical,  and  research  offices  of 
the  Agency,  Contracting  officers  obtain  the 
information  they  need  on  technical 
requirements  by  questions  and  discussions 
with  the  planning,  technical,  and  research 
offices  of  the  Agency.  If  a  contract  is  to  be 
tenable,  the  end  result  which  is  desired  must 
be  described  with  completeness  and 
exactitude.  The  statement  of  work  miist  be 
explicit;  otherwise  the  contracting  officer 
cannot  assure  terms  in  a  contract  by  which 
the  desired  action  can  be  enforced.  If  the 
requiring  office  cannot  provide  a  point  of 
departure  in  these  terms  and  deliver  to  the 
contracting  officer  a  clear-cut  description  of 
the  purpose  and  outline  the  limits  of  the 
statement  of  work,  results  may  be 
disappointing  and  the  possibility  of  deferring 
the  activity  imtil  these  elements  can  be  given 
more  concrete  dimensions  should  be 
considered.  Finally,  the  requiring  office 
should  insure  that  the  statement  of  work  and 
funding  information  are  delivered  to  the 
contracting  officer  with  sufficient  lead  time 
to  allow  for  proper  preparation  and  planning 
of  the  procurement  Under  most 
circumstances,  the  specific  amount  of  funds 
which  the  Agency  has  available  to  support  a 
contract  shaU  not  be  made  known  to  a 
prospective  contractor;  however,  when  a 
performance-based  contract  is  planned,  the 
contracting  officer  may  decide  that  it  is 
necessary  to  reveal  in  the  annoimcement 
(CBD  notice)  and  in  the  solicitation  the 
Government  estimate,  or  a  narrow  range  of 
expected  costs,  in  order  to  obtain  goods  and 
services  of  the  highest  afibrdable  teclmical 
quality,  and  to  ensure  that  offerors  do  not 
propose  elaborate  programs  that  cannot  be 
financed  by  USAID. 
«         *         •         .         • 

(C)  la  paragraph  2(c),  replace  "scopes" 
with  "statements"  in  the  last  sentence. 

Dated:  May  21,  1996. 
Marcufl  L.  Stevenaoa, 
Procurement  Executive. 
IFR  Doc  96-1S49S  Filed  7-25-96;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

Board  of  Contract  Appeal* 

48  CFR  Pan  6103 

RIN3090-AQ0S 

Rules  of  Procedure  for  Transportation 
Rate  Cases 

AGBilCY:  Board  of  Contract  Appeals, 
General  Services  Administration. 
ACTION:  Interim  rule. 

SUMMARY:  This  document  specifies  the 
rules  of  procedure  of  the  GSA  Board  of 
Contract  Appeals  applicable  to  the 
Board's  review  of  claims  made  by  a 
carrier  or  freight  forwarder  pursuant  to 
31  U.S.C  3726(g)(1).  The  rules  are 
intended  to  implement  section  211  of 


the  Legislative  Branch  Appropriations 
Act,  1996  (Pub.  L  104-53),  which 
transfers  certain  functions  of  the 
Comptroller  General  to  the  Office  of 
Management  and  Budget  (OMB),  and 
which  OMB  has  delegated  to  the 
General  Services  Administration.  The 
Board  requests  written  comments  on  the 
rules,  which  will  expire  one  year  from 
the  date  of  publication  in  the  Federal 
Regiiter. 

DATES:  This  rule  is  effiective  July  26, 
1996.  Comments  must  be  submitted  on 
or  before  January  22, 1997. 
AOORESSES:  Written  comments 
concerning  this  interim  rule  may  be 
mailed  to  Margaret  S,  Phuder,  GSA 
Board  of  Contract  Appeals,  18th  &  F 
Streets,  N,W.,  Washington,  DC  20405,  or 
sent  electronically  by  using  the 
following  Internet  address: 
Margaret.Pfundet#gsa.gov. 
FOR  FURTHER  MFOflMATKJN  COKTACT: 
Margaret  S.  Pfunder,  Deputy  Chief 
Ojimsel,  GS^  Board  of  Contract 
Appeals,  (202)  SOl-0272. 

SUPPLBNENTARY  MFOflMATKJN: 

A.  Regulatory  Flexibility  Ad 

The  General  Services  Administration 
certifies  that  these  revisions  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

B.  Paperwork  Reduction  Act 

The  Paperwork  Act  does  not  apply 
because  the  proposed  revisions  do  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et  seq. 

C  Background 

Effective  June  30,  1996,  section  211  of 
the  Legislative  Branch  Appropriations 
Act,  1996  (Pub.  L,  104-53),  transfers 
certain  functions  of  the  Comptroller 
(general  to  the  Director  of  the  Office  of 
Management  and  Budget,  and 
authorizes  the  Director  to  delegate  any 
of  those  functions  to  another  agency  or 
agencies.  Effective  the  same  date,  the 
Director  delegated  the  function 
contained  in  31  U.S.C.  3726(g)(1)— the 
authority  to  review  claims  made  by  a 
carrier  or  freight  forwarder — to  the 
Administrator  of  C^neral  Services,  who 
redelegated  that  function  to  the 
Chairman  of  the  GSA  Board  of  Contract 
Appeals.  In  addition,  the  Administrator 
of  General  Services  has  delegated  to  the 
Board  the  authority  to  adopt  and  issue 
rules  necessary  for  the  resolution  of 
these  claims.  This  interim  rule  has  been 


approved  by  majority  vote  of  the  Board's 
members. 

List  of  Subiecb  in  4«  CFR  Part  6103 

Administrative  practice  aiui 
procedure.  Freight  forwarders. 
Government  procurement 

For  the  reasons  set  out  in  the 
preamble,  48  CFR  Part  6103  is  added  to 
read  as  follows: 

PART  6103— RULES  OF  PROCEDURE 
FOR  TRANSPORTATION  RATE  CASES 

6103.1  Scope  (Rule  301). 

6103.2  Filing  claims  (Rule  302|. 

6103.3  Responses  to  claims  [Rule  303). 

6103.4  Reply  to  OTA  and  agency  responses 
(Rule  304). 

6103.5  Proceedings  (Rule  305). 

6103.6  Decisions  (Rule  306). 

6103.7  ReconsidetBtlon  of  Board  decision 
IRule  307|. 

6103.8  f^yment  of  successful  claims  (Rule 
3081. 

Aulhoiity:  Sec  211,'Pub.  L  104-53, 109 
Stat.  535:  31  U.S.C  3726(gH1|;  4]  U.S.C 
601-613. 

$6103.1     [RutaSOl]. 

(a)  Authority.  Section  211  of  the 
Legislative  Branch  Appropriations  Ad, 
1996,  Public  Law  104-53,  transfers 
certain  functions  of  the  Comptroller 
General  to  the  Director  of  the  Office  of 
Management  and  Budget,  and 
authorizes  the  Director  to  delegate  any 
of  those  functions  to  another  agency  or 
agencies.  The  Director  has  delegated  the 
function  contained  in  31  U.S.C. 
3726(g)(1)  to  the  Adminislrator  of 
General  Services,  who  has  redelegated 
that  function  to  the  General  Services 
Administration  Board  of  Contract 
Appeals. 

(b)  Type  of  claim:  review  of  claim. 
These  priKediues  are  applicable  to  the 
review  of  claims  made  by  a  carrier  or 
freight  forwarder  pursuant  to  31  U.S.C. 
3726(g)(1).  The  Board  will  issue  the 
final  agency  decision  on  a  claim  based 
on  the  information  submitted  by  the 
claimant,  the  General  Services 
Administration  Office  of  Transportation 
Audits  (OTA),  and  the  department  or 
agency  (the  agency)  for  which  the 
.services  were  provided.  The  burden  is 
on  the  claimant  to  establish  the 
timeliness  of  its  claim,  the  liability  of 
the  agency,  and  the  claimant's  right  to 
payment. 

{6103.2    FIHng  claims  [Rule  302] 

(a)  Form.  A  claim  shall  be  in  writing 
and  must  be  signed  by  the  claimant  or 
by  the  claimant's  attorney  or  authorized 
representative.  No  particular  form  is 
required.  The  request  should  describe 
the  basis  for  the  claim  and  state  the 


amount  sought.  The  request  should  also 
include: 

(1)  The  name,  address,  telephone 
ntmiber,  and  facsimile  machine  number, 
if  available,  of  the  claimant; 

(2)  The  Government  bill  of  lading  or 
Government  transportation  request 
number; 

(3)  The  claimant's  bill  number 

(4)  The  Government  vouciier  number 
and  date  of  payment; 

(5)  The  OTA  claim  number, 

(6)  The  agency  for  which  the  services 
were  provided;  and 

(7)  Any  other  identifying  informatioD. 
(b)  Notice  of  docketing.  A  request  for 

review  will  be  docketed  by  the  Office  of 
the  Clerk  of  the  Board,  and  a  written 
notice  of  docketing  will  be  sent 
promptly  to  the  claimant,  the  Director  of 
OTA,  and  the  agency  for  which  the 
services  were  provided.  The  notice  of 
dixJ^eting  will  identify  the  judge  to  who 
the  claim  has  been  assigned. 

16103.3   Responses  to  dalnw  [Rule  303]. 

(a)  Within  30  calendar  days  after 
docketing  by  the  Board,  (3TA  and  the 
agency  for  which  the  services  were 
provided  shall  each  submit  to  the  Board: 

(1)  A  simple,  concise,  and  direct 
statement  of  its  response  to  the  claim; 

(2)  Citations  to  applicable  statutes, 
regulations,  and  cases;  and 

(3)  Any  additional  information 
deemed  necessary  to  the  Board's  review 
of  the  claim. 

(b)  A  copy  of  these  submissions  shall 
also  be  sent  to  the  claimant. 

(6103.4    Repty  to  OTA  and  agency 
responses  [Rule  304], 

If  the  claimant  wishes  to  reply  to  the 
OTA  or  agency  responses  it  must  inform 
the  Board  within  10  calendar  days  after 
receiving  the  responses.  The  judge  will 
establish  the  time  frame  for  submission 
of  the  reply. 

§6103.5    Proceeding  [Rule  306). 

(a)  Conferences.  The  judge  will  not 
engage  in  ex  parte  communications 
involving  the  underlying  facts  or  merits 
of  the  claim.  The  judge  may  hold  a 
conference  with  the  claimant,  OTA,  and 
the  agency  at  any  time,  for  any  purpose. 
The  judge  may  provide  the  participants 
a  memorandum  reflecting  the  results  of 
a  conference. 

(b)  Additional  submissions.  The  judge 
may  require  the  submission  of 
additional  information  at  any  time. 

{6103.6    Decisions  (Rule  306). 

The  judge  will  issue  a  written 
decision  based  upon  the  record,  which 
includes  submissions  by  the  claimant. 
OTA.  and  the  agency,  and  information 
provided  during  conferences. 
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(6103.7    nKonaM«n«on  ol  Board 
dacMon  [Rul*  307]. 

(a)  A  lequest  for  reconsideration  may 
be  made  by  the  claimant,  OTA,  or  the 
agency.  Such  requests  must  be  received 
by  the  Board  within  IS  calendar  days 
after  the  date  the  decision  was  issued. 
The  request  for  reconsideration  should 
state  the  reasons  why  the  Board  should 
consider  the  request. 

(b)  Requests  for  reconsideration  are 
not  favored.  Mere  disagreement  with  a 
decision  or  re-argumen(  of  [winis 
already  made  are  not  sufficientgrounds 
for  reconsidering  the  decision. 

}  6103.8    PaymaM  of  auccaaaftil  cialfiia 
[RulaSOq. 

The  agency  for  which  the  services 
were  provided  shall  pay  amounts  the 
Board  determines  are  due  the  claimant 
"Dated:  July  18, 1996. 
Stspiwn  M.  Duieb. 

Chairman.  GSA  Board  of  Contract  Appeals. 
IFR  Doc.  96-1 B654  Filed  7-25-96:  S:45  ami 


48  CFR  Part  6104 
RIN300O-Aa06 

Board  of  Contract  Appeals;  Rule*  of 
Procadura  for  Travel  and  Relocation 
Expenaes  Caaas 

AOaiCY:  Board  of  Contract  Appeals, 
General  Services  Administration. 
action:  Interim  rule. 

SUMMARY:  This  document  specifies  the 
rules  of  procedure  of  the  GSA  Board  of 
Contract  Appeals  applicable  to  the 
Board's  review  of  claims  made  by 
federal  civilian  employees  against  the 
United  States  for  reimbursement  of 
expenses  incurred  while  on  temporary 
duty  travel  or  in  connection  with 
relocation  to  a  new  duty  station.  The 
rules  are  intended  to  implement  section 
Z11  of  the  Legislative  Branch 
Appropriations  Act,  1996  (Pub.  L.  104- 
53).  which  transfers  certain  functions  of 
the  Comptroller  General  to  the  Office  of 
Management  and  Budget  (OMB).  and 
which  OMB  has  delegated  to  the 
General  Services  Administration.  The 
Board  requests  written  comments  on  the 
rules,  which  will  expire  one  year  from 
the  date  of  publication  in  the  Federal 
Register. 

DATES:  This  rule  is  effective  July  26, 
1996.  Comments  must  be  submitted  on 
or  before  lanuary  22,  1997. 
A00RESSE5:  Written  comments 
concerning  this  interim  rule  may  be 
mailed  to  Margaret  S.  Pfunder,  GSA 
Board  of  Contract  Appeals,  18th  and  F 
Streets.  NW..  Washington.  EX:  20405,  or 


sent  electronically  by  using  the 
following  Internet  address: 
Maigaret.Pfunder@gsa.gov. 

FOR  FURTHBI  MFOHMATMN  CONTACT: 
Margaret  S.  Pfunder,  Deputy  Chief 
Counsel,  GSA  Board  of  Contract 
Appeals,  (202)  501-0272. 

8UPPI.aiBaAflY  MF0RMAT10N: 

A.  Regulatory  Flexibility  Act 

The  General  Services  Administration 
certifies  that  these  revisions  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

B.  Paperwork  Reductioo  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
oflerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  501  et  seq. 

CBackgroaiid 

EHective  Jime  30. 1996,  section  211  of 
the  Legislative  Branch  Appropriations 
Act,  1996  (Pub.  L.  104-53).  transfers 
certain  functions  of  the  Comptroller 
General  to  the  Director  of  the  OHice  of 
Management  and  Budget,  and 
authorizes  the  Director  to  delegate  any 
of  those  functions  to  another  agency  or 
agencies.  Effective  the  same  date,  the 
Director  delegated  some  of  the  fimctions 
conUined  in  31  U.S.C.  3702— the 
authority  to  review  claims  made  against 
the  United  States  for  reimbursement  of 
expenses  inciured  by  federal  civilian 
employees  while  on  official  temporary 
duty  travel  or  in  connection  with 
relocation  to  a  new  duty  station — to  the 
Administrator  of  General  Services,  who 
redelegated  that  function  to  the 
Chairman  of  the  GSA  Board  of  Contract 
Appeals.  In  addition,  the  Administrator 
of  General  Services  has  delegated  to  the 
Board  the  authority  to  adopt  and  issue 
rules  necessary  for  the  resolution  of 
these  claims.  This  interim  rule  has  been 
approved  by  majority  vote  of  the  Board's 
members. 

List  of  Subjects  in  48  CFR  Pari  6104 

Administrative  practice  and 
procedure,  Government  procurement, 
Travel  and  transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  48  CFR  Part  6104  is  added  to 
read  as  follows: 


PART  6104— RULES  OF  PROCEDURE 
FOR  TRAVEL  AND  RELOCATION 
EXPENSES  CASES 

6104.1  Scope  (Rule  401). 

6104.2  Filing  claims  [Rule  402|. 

6104.3  Response  to  claim  (Rule  4031. 

6104.4  Reply  to  agency  response  (Rule  404). 

6104.5  Proceedings  [Rule  40S|. 

6104.6  Decisions  [Rule  406|. 

6104.7  Reconsideration  of  Board  decision 
IRule  407]. 

6104. B    Payment  of  successful  claims  [Rule 
4081. 
AulhorUy:  Sec.  211,  Pub.  L.  104-53, 109 
Stat  535:  31  U.S.C.  3702:  41  U.S.C  601-613. 

(6104.1    Scope  (Rule  401]. 

(a)  Authority.  Section  211  of  the 
Legislative  Branch  Appropriations  Act, 
1996,  Pub.  L.  104-53,  transfers  certain 
functions  of  the  Comptroller  General  to 
the  Director  of  the  Office  of 
Management  and  Budget,  and 
authorizes  the  Director  to  delegate  any 
of  those  functions  to  another  agency  or 
agencies.  The  Director  has  delegate 
some  of  the  functions  contained  in  31 
U.S.C.  3702  to  the  Administrator  of 
General  Services,  who  has  redelegated 
those  functions  to  the  General  Services 
Administration  Board  of  Contract 
Appeals. 

(b)  Types  of  claims.  These  procedtu^s 
are  applicable  to  the  review  of  two  types 
of  claims  made  against  the  United 
States: 

(1)  Claims  for  reimbursement  of 
expenses  incurred  while  on  official 
temporary  duty:  and 

(2)  Claims  for  reimbursement  of 
expenses  incurred  in  connection  with 
relocation  to  a  new  duty  station. 

(c)  Review  of  claims.  Any  claim  for 
eiUitlement  to  travel  or  relocation 
expenses  must  first  be  filed  with  the 
claimant's  own  department  or  agency 
(the  agency).  The  agency  shall  initially 
adjudicate  the  claim.  A  claimant 
disagreeing  with  the  agency's 
determination  may  request  review  of  the 
claim  by  the  Board.  The  burden  is  on 
the  claimant  to  establish  the  timeliness 
of  the  claim,  the  liability  of  the  agency, 
and  the  claimant's  right  to  payment.  'The 
Board  wiH  issue  the  final  decision  on  a 
claim  based  on  the  information 
submitted  by  the  claimant  and  the 
agency. 

(6104^    nung  cMms  [Rule  402]. 

(a)  Filing  claims.  A  claim  may  be  sent 
to  the  Board  in  either  of  the  following 
ways: 

(1)  Claim  filed  by  claimant.  A  claim 
shall  be  in  writing  and  must  be  signed 
by  the  claimant  or  by  the  claimant's 
attorney  or  authorized  representative. 
No  particular  form  is  required.  The 


request  should  describe  the  basis  for  the 
claim  and  state  the  amount  sought.  The 
request  should  also  include: 

(i)  The  name,  address,  telephone 
number,  and  facsimile  machine  number, 
if  available,  of  the  claimant; 

(ii)  The  name,  address,  telephone 
number,  and  facsimile  machine  number, 
if  available,  of  the  agency  employee  who 
denied  the  claim; 

(iii)  A  copy  of  the  denial  of  the  claim; 
and 

(iv)  Any  other  information  which  the 
claimant  believes  the  Board  should 
consider. 

(2)  Claim  forwarded  by  agency  on 
behalf  of  claimant.  If  an  agency  has 
denied  a  claim  for  travel  or  relocation 
expenses,  it  may,  at  the  claimant's 
request,  forward  the  claim  to  the  Board. 
The  agency  shall  include  the 
information  required  by  §  6104.3. 

(b)  Notice  of  docketing.  A  request  for 
review  will  be  docketed  by  the  Office  of 
the  Clerk  of  the  Board,  and  a  written 
notice  of  docketing  will  be  sent 
promptly  to  the  claimant  and  the  agency 
contact.  The  notice  of  docketing  will 
identify  the  judge  to  whom  the  claim 
has  been  assigned. 

(c)  Service  of  copy.  The  claimant  shall 
send  to  the  agency  employee  identified 
in  paragraph  (a)(l)(ii)  of  this  section 
copies  of  all  material  provided  to  the 
Board.  If  an  agency  forwarded  a  claim 
to  the  Board,  it  shall,  at  the  same  time, 
send  to  the  claimant  a  copy  of  all 
material  sent  to  the  Board. 

(6104,3    Raaponae  to  claim  [Rule  403]. 

(a)  When  a  claim  has  been  filed  with 
the  Board  by  a  claimant,  within  30 
calendar  days  after  docketing  by  the 
Board,  the  agency  shall  submit  to  the 
Board: 

(1)  A  simp)e,  concise,  and  direct 
statement  of  its  response  to  the  claim: 

(2)  Citations  to  applicable  statutes, 
regulations,  and  cases:  and 

(3)  Any  additional  information 
deemed  necessary  to  the  Board's  review 
of  the  claim. 

(b)  A  copy  of  these  submissions  shall 
also  be  sent  to  the  claimant. 

{  61044    Reply  to  agency  raaponae  [Rule 
404]. 

If  the  claimant  wishes  to  reply  to  the 
agency  response,  it  must  inform  the 
Board  within  10  calendar  days  after 
receiving  the  response.  If  the  claim  has 
been  forwarded  by  the  agency,  the 
claimant  shall  have  10  calendar  days 
from  the  time  the  claim  is  docketed  by 
the  Board  to  request  the  opportunity  to 
reply.  The  judge  will  establish  the  time 
frame  for  submission  of  the  reply. 


(6104.S    Procewllngs  [Rule  406]: 

(a)  Conferences.  The  judge  will  not 
engage  in  ex  parte  coirununications 
involving  the  underlying  facts  or  merits 
of  the  claim.  The  judge  may  hold  a 
conference  with  the  claimant  and  the 
agency  contact,  at  any  time,  for  any 
purpose.  The  judge  may  provide  the 
participants  a  memorandum  reflecting     ■ 
the  results  of  a  conference. 

(b)  Additional  submissions.  The  judge 
may  require  the  submission  of 
additional  information  at  any  time. 

(6104.6    DacMons [Rule 406]. 

The  judge  will  issue  a  written 
decision  based  upon  the  record,  which 
includes  submissions  by  the  claimant 
and  the  agency,  and  information 
provided  during  conferences. 

(6104.7    Raconsktaration  of  Board 
dacMon  [Rule  407]. 

(a)  A  request  for  reconsideration  may 
be  made  by  the  claimant  or  the  agency. 
Such  requests  must  be  received  by  the 
Board  within  1 5  calendar  days  after  the 
date  the  decision  was  issued.  The 
request  for  reconsideration  should  state 
the  reasons  why  the  Board  should 
consider  the  request. 

(b)  Requests  for  reconsideration  are 
not  favored.  Mere  disagreement  with  a 
decision  or  re-argument  of  points 
already  made  are  not  sufficient  grounds 
for  reconsidering  the  decision. 

(6104.8    Payment  of  aucceacful  daim* 
[Itule408). 

The  agency  shall  pay  amounts  the 
Board  determines  are  due  the  claimant. 

Dated:  )uly  18. 1996. 
Stephen  M.  Daniels, 

Chairman.  GSA  Board  of  Contract  Appeals. 
IFR  Doc.  96-18655  Filed  7-25-96;  8:45  ami 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  678 
(I.D.  071S06G] 

Atlantic  Shark  Fisheries;  Quota 
Adjustment 

AGBKV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Quota  adjustment. 

summary:  NMFS  announces  that  the 
catch  of  large  coastal  sharks  in  the 
Atlantic,  Caribbean,  and  Gulf  of  Mexico 
was  1,402  metric  tons  (ml)  during  the 


firet  semiatmual  1996  season.  Because 
of  the  overharvest  of  this  category  quota, 
the  second  semiatmual  1996  quota  is 
adjusted  accordingly. 

EFFECTIVE  DATE:  July  16, 1996. 

FOR  FURTHER  mFORMATKN  CONTACT:  C. 
Michael  Bailey;  301-713-2347;  Mark 
Murray-Brown;  508-281-9260;  or  John 
M.  Ward;  813-570-5335. 

SUPPlfMBaARY  MFOHMATION:  The 
Atlantic,  Caribbean,  and  Gulf  of  Mexico 
shark  fisheries  are  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  (FMP)  for  Atlantic  Sharks  prepared 
by  NMFS  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et 
seq.).  Fishing  by  U.S.  vessels  is 
governed  by  regulations  implementing 
the  FMP  at  50  CFR  part  678. 

Section  e78.24(b)  of  the  regulations 
provides  for  two  semi-arm ual  quotas  of 
1 ,285  mt  of  large  coastal  sharks  to  be 
harvested  from  Atlantic,  Caribbean,  and 
Gulf  of  Mexico  waters  by  commercial 
fishermen.  The  first  semiatmual  quota 
was  available  for  harvest  &^>m  January  1 
through  June  30, 1996. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  is  authorized  under 
§  678.23(c)  to  adjust  the  semiannual 
quota  to  reflect  actual  catches  during  the 
preceding  semiatmiuil  period. 

With  this  action  NMFS  aimounces  the 
size  of  the  quota  of  Atlantic  large  coastal 
sharks  group  during  the  second 
semiannual  1996  quota  period.  Final 
data  indicate  that  the  catch  from  January 
through  May  1 7, 1996,  of  large  coastal 
shark  species  totaled  1,402  mt,  which  is 
117  mt  more  than  the  established  quota. 
Therefore,  the  adjusted  quota  for  large 
coastal  shark  species  for  the  second 
1996  semiannual  period  is  decreased 
from  1.285  mt  to  1.168  mt.  The  adjusted 
quota  of  1,168  mt  is  available  for  the 
period  July  1  through  December  31, 
1996. 

Classificalion 

This  rule  is  exempt  from  review 
under  E.0. 12866. 

Dated:  luly  16. 1996. 
Richard  H.  Schaefer, 

Director.  Of/ice  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 
IFR  Doc  96-19048  Filed  7-23-46:  3:S9  pm| 
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50CFR  Part  679 

(Docket  No.  9eoi2toi8-aoia-oi:  u>. 

0722MA] 

Graundfish  of  the  Gulf  of  Alaska; 
Pacific  Ocean  Perch  in  ttw  Central 
Ftogulstory  Area 

AOBiCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 

SUMMARY:  NMFS  issues  an  inseason 
adjustment  prohibiting  retention  of 
rockfish  species  of  the  genera  Sebastes 
and  Sebastolobus  by  vessels  using  trawl 
gear  in  the  Central  Regulatory  Area  of 
the  Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  overfishing  of 
Pacific  ocean  perch  (POP). 
EFFECTIVE  DATE:  12(X)  hours,  Alaska 
local  time  (A.l.t.).  ]uly  22, 1996,  until 
2400  hours,  A.l.t.,  December  31, 1996. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  August  6, 1996. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  ).  Berg.  Chief.  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau.  AK 
99802,  Attn.  Lori  Gravel,  or  be  delivered 
to  the  fourth  floor  of  the  Federal 
Building,  709  West  9th  Street,  Juneau, 
AK. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
3UPPI3IENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 


econon)ic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  GOA  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  Magnuson  Act  requires  that 
conservation  and  management  measures 
prevent  overfishing.  The  1996 
overfishing  level  for  POP  in  the  Central 
Regulatory  Area  of  the  GOA  was 
established  by  the  Final  1996  Harvest 
Specifications  of  Groundfish  (61  FR 
4304,  February  5, 1996)  as  4,870  metric 
tons  (mt),  the  acceptable  biological 
catch  as  3,860  mt.,  and  the  total 
allowable  catch  level  as  3,333  mt.  As  of 
July  13,  1996,  4,530  mt  of  POP  have 
been  caught. 

NMFS  closed  directed  fishing  for  POP 
on  July  11. 1996  (61  FR  37225,  July  17, 
1996)  and  prohibited  retention  of  POP 
on  July  15, 1996,  (61  FR  37700,  July  19, 
1996).  Substantial  trawl  fishing  effort 
will  be  directed  at  remaining  amounts  of 
groundfish  in  the  GOA  during  1996. 
These  fisheries  can  have  significant 
bycatchofPOP. 

The  Director,  Alaska  Region,  NMFS. 
has  determined,  in  accordance  with 
§679.25(a)(l)(i)  and  (a)(2)(iii),  that 
closing  the  season  by  prohibiting 
retention  of  rockfish  species  of  the 
genera  Sebastes  and  Sebastolobus  by 
vessels  using  trawl  gear  is  necessary  to 
prevent  overfishing  of  POP,  and  is  the 
least  restrictive  measure  to  achieve  that 


purpose.  Without  this  prohibition  of 
retention,  significant  incidental  catch  of 
POP  would  occur  by  trawl  vessels 
targeting  rockfish  and  seeking  to 
maximize  retainable  amounts  of 
rockfish  imder  the  maximum  retainable 
bycatch  amounts  $  679.20(e). 

Therefore,  NMFS  is  requiring  that 
further  catches  of  rockfish  species  of  the 
genera  Sebastes  and  Sebosto/obus- by 
vessels  using  trawl  gear  in  the  Central 
Regulatory  Area  of  the  GOA  be  treated 
as  prohibited  species  in  accordance 
with  $  679.21(b)(2). 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  providing  prior  notice  and  public 
comment  or  delaying  the  effective  date 
of  this  action  is  impracticable  and 
contrary  to  the  public  interest. 
Immediate  effectiveness  is  necessary  to 
prevent  overfishing  of  POP  in  the 
Central  Regulatory  Area  of  the  GOA. 
Under  $679.2S(c)(l)(ii),  interested 
persons  are  invited  to  submit  written 
comments  on  this  action  to  the  above 
address  by  August  6, 1996. 

Classification 

This  action  is  taken  under  §  679.20 
and  is  exempt  from  OMB  review  under 
E.0. 12866. 

AuthoTily:  16  U.S.C  Mfnatteq. 

Dated:  )uly  22. 1996. 
Radurd  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fistieries  Service. 
IFR  IX)C  96-18983  Filed  7-22-96: 4:27  pmj 
aiLUNa  cooe  itw-a-F 
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FEDERAL  TRADE  COMMISSION 


16  CFR  Part  40e 

Deceptive  Advertising  and  Labeling  of 
Previously  Uaed  Lubricating  Oil 

AQENCV:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Trade 
Commission  (the  "Commission") 
announces  the  commencement  of  a 
rulemaking  proceeding  for  the  Trade 
Regulation  Rule  on  Deceptive 
Advertising  and  Labeling  of  Previously 
Used  Lubricating  Oil  ("the  Used  Oil 
Rule"  or  "the  Rule"),  16  CFR  Part  406. 
The  proceeding  will  address  whether  or 
not  the  Used  Oil  Rule  should  be 
repealed.  The  Commission  invites 
interested  parties  to  submit  written  data, 
views,  and  arguments  on  how  the  RuJie 
has  ejected  consumers,  businesses  and 
others,  and  on  whether  there  currently 
is  a  need  for  the  Rule.  This  document 
includes  a  description  of  the  procedures 
to  be  followed,  an  invitation  to  submit 
written  comments,  a  list  of  questions 
and  issues  upon  which  the  Commission 
particularly  desires  comments,  and 
instructions  for  prospective  vritnesses 
and  other  interested  persons  who  desire 
to  participate  in  the  proceeding. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  26, 1996. 
Notifications  of  interest  in  testifying 
must  be  submitted  on  or  before  August 
26, 1996.  If  interested  parties  request  the 
opportunity  to  present  testimony,  the 
Conunission  wUl  publish  a  doctmient  in 
the  Federal  Kegtster  stating  the  time 
and  place  at  which  the  hearings  will  be 
held  and  describing  the  procedures  that 
will  be  followed  in  conducting  the 
hearings.  In  addition  to  submitting  a 
request  to  testify,  interested  parties  who 
wish  to  present  testimony  must  submit, 
on  or  before  August  26, 1996,  a  written 
comment  or  statement  that  describes  the 
issues  on  which  the  party  wishes  to 
testify  and  the  nature  of  the  testimony 
to  be  given. 

ADDRESS:  Written  comments  and 
requests  to  testify  should  be  submitted 


to  Office  of  the  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  Street 
and  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20580,  telephone 
number  (202)  326-2506.  C^imments  and 
requests  to  terstify  should  be  identified 
as  "16  CFR  Part  406  Conunent— Used 
Oil  Rule"  and  "16  CFR  Part  406  Request 
to  Testify— Used  Oil  Rule," 
respectively.  If  possible,  submit 
conunents  both  in  writing  and  on  a 
personal  computer  diskette  in  Word 
Perfect  or  other  word  processing  format 
(to  assist  in  processing,  please  identify 
the  format  and  version  used).  Written 
comments  should  be  submitted,  when 
feasible  and  not  burdensome,  in  five 
copies. 

FOR  FURTWR  INFORMATION  CONTACT:  Neil 
Blickman,  Attorney,  Federal  Trade 
Conunission,  Bureau  of  Ckinsumer 
Protection,  Division  of  Enforcement, 
Sixth  Street  and  Peimsylvania  Ave., 
NW.,  Washington.  DC  20580,  (202)  326- 
3038. 


SUPPLEMENTARY  INFORMATION: 

L  Introdnctioa 

Pursuant  to  the  Federal  Trade 
Commission  Act  ("FTC  Act"),  15  U.S.C. 
41-58,  and  the  Administrative 
Procedure  Act,  5  U.S.C  551-59,  701-06, 
by  this  Notice  of  Ptopoeed  Rulemaking 
("NPR")  the  Commission  initiates  a 
proceeding  to  consider  whether  the 
Used  Oil  Rule  should  be  repealed  or 
remain  in  efiect*  The  Commission  is 
undertaking  this  rulemaking  proceeding 
as  part  of  the  Commission's  ongoing 
program  of  evaluating  trade  regulation 
rules  and  industry  guides  to  determine 
their  effectiveness,  impact,  cost  and 
need.  Hiis  proceeding  also  responds  to 
President  Clinton's  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  urges  agencies  to  eliminate 
obsolete  or  uimecessary  regulations. 

n.  Background  Infumatiaa 

Based  on  the  Commission's  finding 
that  the  new  or  used  status  of  a 
lubricant  was  material  to  coiuiuners,  the 
Used  Oil  Rule  was  promulgated  by  the 
Commission  on  August  14, 1964,  to 
prevent  deception  of  consumers  who 


1  In  accorduica  with  section  IS  of  tlu  PTC  Act, 
15  U.S.C.  57a.  tha  Commiuion  lubmlttMi  Ulii  NPR 
to  the  Cheinnan  of  tlie  Committee  on  Conuneccs. 
Science,  end  Trenspoitation.  United  Stetee  Senate, 
and  the  Chairman  of  ttie  Committee  on  Commeice, 
United  SUU  House  of  Repreeeotativea^SO  days 
prior  to  its  pul>lication  In  tiM  F   ' 


prefer  new  and  unused  hibricatiiig  oil. 
The  Rule  requires  that  advertising, 
promotional  material,  and  labels  for 
lubricant  made  from  used  oil  disclose 
such  previous  use.  The  Rule  prohibits 
any  representation  that  used  tubricatiiig 
oil  is  new  or  imused.  In  addition,  it 
prohibits  use  of  the  term  "re-refined,"  or 
any  similar  term,  to  describe  previously 
used  lubricating  oil  tmless  the  physical 
and  chemical  contaminants  have  been 
removed  by  a  refining  process. 

On  October  IS,  1980.  the  Used  Oil 
Recycling  Act  suspended  the  provision 
of  the  Used  Oil  Rule  requiring  labels  to 
disclose  the  origin  of  lubricants  made 
from  used  oil,'  imtil  the  Commission 
issued  rules  under  the  Energy  Policy 
and  Conservation  Act  of  1975  ("EPCA"). 
The  legislative  history  indicates 
Congressional  concern  that  the  Used  Oil 
Rule's  labeling  requirement  had  an 
adverse  impact  on  constuner  acceptantx 
of  recycled  oil,  provided  no  useful 
information  to  consiuners  concerning 
the  performance  of  the  oil,  and  inhibited 
recycling.  Moreover,  the  origin  labeling 
requirements  in  the  Used  Oil  Rule 
arguably  are  Inconsistent  with  the  intent 
of  section  383  of  EPCA.  wliich  is  that 
"oil  should  be  labeled  on  the  basis  of 
performance  characteristics  and  fitness 
for  intended  tiae,  and  not  on  the  basis 
of  the  origin  of  the  oil."  ' 

Acconfingly,  on  April  8, 1981,  the 
Commission  published  a  notice 
announcing  the  statutory  suspension  of 
the  origin  labeling  nxjuirements  of  the 
Used  Oil  Rule.  In  the  same  notice,  the 
Commission  suspended  enforcement  of 
those  portions  of  the  Used  Oil  Rule 
requiring  that  advertising  and 
promotional  material  disclose  the  origin 
of  lubricants  made  from  used  oil.* 

■The  purposes  of  the  recycled  oil 
section  of  EPCA  are  to  encourage  the 
recycling  of  used  oil.  to  promote  the  use 
of  recycled  oil,  to  reduce  consiunption 
of  new  oil  by  promoting  increased 
utilizati9n  of  recycled  oil,  and  to  reduce 
enviroimiental  hazards  and  wasteful 
practices  associated  with  the  disposal  of 
used  oil.^  To  achieve  these  goals, 
section  383  of  EPCA  directs  the  National 
Institute  of  Standards  and  Technology 
("NTST')  to  develop  test  procedures  for 
the  determination  of  the  substantial  ' 


'42  U.S.O  6383  note. 

>  See  Legialatin  Historr  Pub.  L.  gS-MS.  U.& 
Code  Cong,  and  Adm.  Neva,  pp.  4>S4-43Se  (1910). 
<4«PRZ0B79. 
•  42  U.&C  063(a). 
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equivalency  of  re-refined  or  otherwise 
processed  used  oil  or  blend  of  oil 
(consisting  of  such  re-refined  or 
otherwise  processed  used  oil  and  new 
oil  or  additives!  with  new  oil 
distributed  for  a  particular  end  use  and 
to  report  such  test  procedures  to  the 
Commission.^  Within  90  days  after 
receiving  such  report  from  NIST,  the 
Commission  is  required  to  prescribe,  by 
rule,  the  substantial  equivalency  lest 
procedures,  as  well  as  labeling 
standards  applicable  to  containers  of 
recycled  oil.^  EPCA  further  requires  that 
the  Commission's  rule  permit  any 
container  of  processed  used  oil  to  bear 
a  label  indicating  any  particular  end 
use,  such  as  for  use  as  engine 
lubricating  oil,  so  long  as  a 
determination  of  "substantial 
equivalency"  with  new  oil  has  been 
made  in  accordance  with  the  test 
procedures  prescribed  by  the 
Commission." 

On  )uly  27. 1995,  NIST  reported  to  the 
Commission  test  procedures  for 
determining  the  substantial  equivalency 
of  re-refined  or  otherwise  processed 
used  engine  oils  with  new  engine  oils. 
Accordingly,  to  implement  EPCA's 
statutory  directive,  on  October  31, 1995, 
the  Commission  issued  a  rule  (covering 
recycled  engine  oil]  entitled  Test 
Prt)cedures  and  Labeling  Standards  for 
Recycled  Oil  ("Recycled  Oil  Rule"),  16 
CFR  part  31 1.«  The  Recycled  Oil  Rule 
adopts  the  test  procedures  developed  by 
NIST,  and  allows  (although  it  does  not 
require)  a  manufacturer  to  represent  on 
a  recycled  engine-oil  container  label 
that  the  oil  is  substantially  equivalent  to 
new  engine  oil,  as  long  as  the 
determination  of  equivalency  is  based 
on  the  NIST  test  procedures. 

The  EPCA  further  provides  that  once 
the  Recycled  Oil  Rule  becomes  final,  no 
Commission  order  or  rule,  and  no  law, 
regulation,  or  order  of  any  State  (or 
political  subdivision  thereof),  may 
remain  in  effect  if  it  has  labeling 
requirements  with  respect  to  the 
comparative  characteristics  of  recycled 
oil  with  new  oil  that  are  not  identical  to 
the  labels  permitted  by  this  rule.'"  Also, 
no  rule  or  order  of  the  Commission  may 
require  any  container  of  recycled  oil  to 
also  bear  a  label  containing  any  term, 
phrase,  or  description  connoting  less 
than  substantial  equivalency  of  such 
recycled  oil  with  new  oil." 

Under  EPCA.  the  Recycled  Oil  Rule 
preempts  the  Used  Oil  Rule's  labeling 


and  advertising  requirements  for  engine 
oils.  For  non-engine  oils,  the  Used  Oil 
Rule's  labeling  disclosure  provisions 
continue  to  be  subject  to  the 
Congressional  stay,  and  the  advertising 
disclosure  provisions  continue  to  be 
subject  to  the  Commission's  stay.  The 
only  part  of  the  Used  Oil  Rule  not 
affected  by  the  stays  is  that  section 
which  prohibits  the  deceptive  use  of  the 
term  "re-refined."  In  light  of  the 
ongoing  stays,  when  the  Commission 
published  Ihejiecycled  Oil  Rule  in 
October  1995,  it  stated  that,  as  part  of  its 
regulatory  review  process,  it  would 
consider  the  continuing  need  for  the 
Used  Oil  Rule." 

Based  on  the  foregoing,  on  April  3, 
1996,  the  Commission  published  an 
Advance  Notice  of  Proposed 
Rulemaking  ("ANPR")  suting  that  it 
had  tentatively  determined  that  a 
separate  Used  Oil  Rule  is  no  longer 
necessary,  and  seeking  comments  on  the 
proposed  repeal  of  the  Rule.''  In 
accordance  with  section  18  of  the  FTC 
Act.  15  U.S.C.  57a,  the  ANPR  was  sent 
to  the  Chairman  of  the  Committee  on 
Conunerce,  Science,  and  Transportation, 
United  States  Senate,  and  the  Chairman 
of  the  Committee  on  Commerce,  United 
States  House  of  Representatives. 

The  ANPR  comment  period  closed  on 
May  3, 1996.  The  Commission  received 
one  comment  in  response  to  the 
ANPR.^^  The  comment  was  submitted 
by  the  Safety-IGeen  Corporation 
("Safety-Kleen").  a  re-refiner  of  used  oil. 
Safiaty-iGeen  supports  repeal  of  the 
Commission's  Used  Oil  Rule,  stating 
that  it  has  been  superseded  effectively 
in  the  marketplace  by  the  FTC's 
Recycled  Oil  Rule." 

Accordingly,  after  reviewing  the 
comment  submitted,  and  in  light  of 
promulgation  of  the  Recycled  Oil  Rule, 
the  Commission  has  determined  that  to 
eliminate  unnecessary  duplication,  and 
any  inconsistency  with  EPCA's  goals,  a 
separate  Used  Oil  Rule  is  no  longer 
necessary."  The  Commission,  therefore. 


•«U.S.C«3e3(c). 

'42U.SX:.6M3(d). 
•42  U.&C  USMdXIXB). 
•(0  FK  SS414  (OCL  31.  Mas). 
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<>60  FK  SS4U.  5S4t7. 
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■*Tbe  comiQflQt  ■ubmitted  in  retpooM  to  tlu 
ANPR  baa  bseo  placad  od  tha  public  mxrd. 
Commisaioii  Rulemaking  Record  No.  RSIiess.  and 
ia  coded  "D"  Indicating  that  it  Is  a  public  coRimanL 
In  thii  notice,  the  coounem  i«  cited  by  identifying 
the  commentef  [by  abtHevlatiool.'the  comment 
number,  and  the  relevant  page  number. 

»Sebty-Klaen.  I}-1.1. 

>*Repea]in«  the  Uaed  Oil  Rule  would  eliminate 
the  Commijaion'a  ability  to  obtain  civil  penaltlea 
for  any  futun  misrepreaentationa  of  the  re-refioed 
quality  of  oil.  Naverthelees,  the  Commisaion  has 
tentatively  detennined  that  repealing  the  Rule 
would  not  aerioualy  [eopardize  the  Conuniaaion's 
ability  to  act  effectively.  The  Recycled  Oil  Rule 
definea  re-rafiriad  oil  (o  mean  uaed  oil  from  which 
physical  and  chemical  contaminants  acquired 
tfaioagh  oaw  have  bean  ramovsd.  Aitbou^  tbia  Rule 


seeks  comments  on  the  proposed  repeal 
of  the  Used  Oil  Rule. 

m.  Rulemaking  Procedures 

The  Commission  finds  that  the  public 
interest  will  be  served  by  using 
expedited  procedures  in  this 
proceeding.  First,  there  do  not  appear  to 
be  any  material  issues  of  disputed  fact 
to  resolve  in  determining  whether  to 
repeal  the  Rule.  Second,  the  use  of 
e>cpedited  procsdiu^s  will  support  the 
Commission's  goal  of  eliminating 
obsolete  or  unnecessary  regulations 
without  an  undue  expenditure  of 
resources,  while  ensuring  that  the 
public  has  an  opportunity  to  submit 
data,  views  and  arguments  on  whether 
the  Commission  should  repeal  the  Rule. 

The  Commission,  therefore,  has 
determined,  pursuant  to  16  CFR  1.20,  to 
use  the  procedures  set  forth  in  this 
notice.  'These  procedinres  include:  (1) 
Publishing  this  Notice  of  Proposed 
Rulemaking:  (2)  soliciting  written 
(xirunents  on  the  Commission's 
proposal  to  repeal  the  Rule:  (3)  holding 
an  informal  bearing,  if  requested  by 
interested  parties:  (4)  obtaining  a  final 
reconunendation  from  staff:  and  (5) 
annoimcing  final  Commission  action  in 
a  notice  published  in  the  Federal 
Register. 

IV.  Invitation  To  Comment  and 
Questions  for  Comment 

Interested  persons  are  requested  to 
submit  written  data,  views  or  arguments 
on  any  issue  of  fact,  law  or  policy  they 
believe  may  be  relevant  to  the 
Commission's  decision  on  whether  to 
repeal  the  Rule.  The  Commission 
requests  that  commenters  provide 
representative  factual  data  in  support  of 
their  comments.  Intlividual  firms' 
experiences  are  relevant  to  the  extent 
they  typify  industry  experience  in 
general  or  the  experience  of  similar- 
sized  firms.  Conunentere  opposing  the 
proposed  repeal  of  the  Rule  should 
explain  the  reasons  they  believe  the 
Rule  is  still  needed  and,  if  appropriate, 
suggest  specific  alternatives.  Proposals 
for  alternative  requirements  should 
include  reasons  and  data  that  indicate 
why  the  alternatives  would  better 
protect  consumers  from  unfair  or 


doea  not  fuitbef  addraaa  rv-rafinad  oil  or  provide 
peoalUea  for  misrepresenting  used  oil  aa  "re* 
refilled."  it  defines  for  the  public  bow  the 
Commission  interprets  this  term.  Any  significant 
problems  that  may  arise  could  be  addressed  on  a 
case-by-caae  basis,  admirtistratively  under  section  5 
of  the  nx;  Act.  15  U.S.C  45.  or  through  section 
l](b{  actions.  15  U.S.C  53(b|.  filed  hi  ladaral 
district  court  Prosecuting  serioua 
miarvpreaeotations  in  district  court  allowa  tha 
Commiaaion  to  obtain  injimctive  teliaf  aa  wall  aa 
equitable  remediaa,  such  aa  redreaa  or 


deceptive  acts  or  practices  under  section 
5  of  the  FTC  Act,  15  U.S.C  45. 

Although  the  Commission  welcomes 
comments  on  any  aspect  of  the 
proposed  repeal  of  the  Rule,  the 
Commissian  is  particularly  interested  in 
comments  on  questions  and  issues 
raised  in  this  Notice.  All  written 
comments  should  state  clearly  the 
question  or  issue  that  the  commenter  is 
addressing. 

Before  taking  final  action,  the 
Commission  wiU  consider  all  written 
comments  timely  submitted  to  the 
Secretary  of  the  Commission  and 
testimony  given  on  the  record  at  any 
hearings  scheduled  in  response  to 
requests  to  testify.  Written  comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act.  5  U.S.C. 
552,  and  Commission  regulations,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  to  5  p.m.  at  the  Federal 
Trade  Commission.  Public  Reference 
Room,  Room  H-130,  Federal  Trade 
Commisaion,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  telephone 
number  (202)  326-2222. 

Questions 

(1)  Should  the  Used  Oil  Rule  be  kept 
in  effect,  or  should  it  be  repealed? 

(2)  What  benefits  do  consumers  derive 
from  the  Rule? 

(3)  How  would  repealing  the  Rule 
affect  tha  benefits  experienced  by 
consumers? 

(4)  How  would  repealing  the  Rule 
affect  the  benefits  and  burdens 
experienced  by  firms  subject  to  the 
Rule's  requirements? 

(5)  Is  misrepresentation  of  used  oil  as 
"re-refined"  a  significant  problem  in  the 
marketplace? 

(6)  Are  there  any  other  federal,  state, 
or  local  laws  or  regulations,  or  private 
industry  standards,  that  eliminate  the 
need  for  the  Rule? 

(7)  Is  the  Commission's  Recycled  Oil 
Rule  likely  to  provide  all  sr  most  of  the 
benefits  now  provided  by  the  Used  Oil 
Rule? 

V.  Requests  for  Public  Hearings 

Because  there  does  not  appear  to  be 
any  dispute  as  to  the  material  facts  or 
issues  raised  by  this  prtxseding  and 
because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  a  public  hearing  has 
not  been  scheduled.  If  any  person 
would  like  to  present  testimony  at  a 
public  hearing,  he  or  she  should  follow 
the  prtx»ilures  set  forth  in  the  DATES 
and  AOOflESS  sections  of  this  notice. 


VI.  PreUminary  Kegnlatory  Analysis 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601-12,  requires  an 
analysis  of  the  anticipated  impact  of  the 
proposed  repeal  of  the  Rule  on  small 
businesses."  The  analysis  must  contain, 
as  applicable,  a  description  of  the 
reasons  why  action  is  iMing  considered, 
the  objectives  of  and  legal  basis  for  the 
proposed  action,  the  class  and  niunber 
of  small  entities  affected,  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  being 
proposed,  any  existing  federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  action,  and 
any  significant  alternatives  to  the 
prop<»ed  action  that  accomplish  its 
objectives  and,  at' the  same  time, 
minimize  its  impact  on  small  entities. 

A  description  of  the  reasons  why 
action  is  being  considered  and  the 
objectives  of  tiie  proposed  repeal  of  the 
Rule  have  been  explained  elsewhere  in 
this  NoUc».  Repeal  of  the  Rule  would 
appear  to  have  littie  or  no  effect  on  any 
srnall  business.  The  Commission  is  not 
aware  of  any  existing  federal  laws  or 
regulations  that  would  conflict  with 
repeal  of  the  Rule. 

For  these  reasons,  the  Commission 
certifies,  pursuant  to  section  605  of 
RFA.  5  U.S.C.  605,  that  if  the 
Commission  determines  to  repeal  the 
Rule  that  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  To  ensure  that 
no  substantial  economic  impact  is  being 
overlooked,  however,  the  Commission 
requests  comments  on  this  issue.  After 
reviewing  any  comments  received,  the 
Commission  will  determine  whether  it 
is  necessary  to  prepare  a  final  regulatory 
flexibility  analysis. 

Vn.  Paperwork  Reduction  Act 

The  Used  Oil  Rule  imposes  third- 
party  disclosure  requirements  that 
constitute  "informatitm  collection 
requirements"  imder  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et  seq. 
On  October  IS,  1980.  however,  the  Used 
Oil  Recycling  Act  suspended  the 


"Section  22  of  the  FTC  Act.  15  U.S.C  57b-3. 
also  requires  tha  C^nmiisaioD  to  issue  a  preliminary 
regulatory  analysis  relating  to  proposed  niies  when 
the  Conmiission  publishes  s  notice  of  proposed 
rulunakilig.  The  Commission  has  determined  that 
a  preliminary  regulatory  analysis  is  not  required  by 
section  22  in  this  proceeding  because  the 
CommisaioD  has  no  reason  to  tielieve  that  repeel  of 
the  Rule:  (1 )  Will  have  an  annual  effect  on  the 
national  economy  of  $l(X).000.00Oor  mora:  (2)  will 
cauae  a  substantial  change  in  the  cost  or  price  of 
goods  or  services  that  are  used  extensively  by 
particular  industries,  that  are  supplied  extensively 
in  particulsj  geographical  legioiu.  or  that  are 
aoqaired  in  significant  quantities  by  the  Federal 
Government,  or  by  State  or  local  governments:  or 
(3)  otherwise  will  have  a  significant  impact  upon 
psraona  aubied  lo  Ibe  Rule  or  upon  coDsumers- 


provisioo  of  the  Used  Oil  Rule  requiring 
labels  to  disclose  the  origin  of  lubricants 
made  from  used  oil,*"  until  the 
Commission  issued  rules  imder  EPCA. 
Further,  on  April  8, 1981,  the 
Commission  publi^ed  a  notice 
announcing  the  statutory  suspension  of 
the  origin  labeling  requirements  of  the 
Used  Oil  Rule.  In  the  same  notice,  the 
Commission  suspended  enfonxment  of 
those  portions  of  the  Used  Oil  Rule 
requiring  that  advertising  and 
promotional  material  disclose  the  origin 
of  lubricants  made  &om  used  oil.*^ 
Since  1981,  therefore,  the  Rule 
effectively  has  imposed  no  paperwork 
burdens  on  marketers  of  used 
lubricatirig  oil.  In  any  event,  repeal  of 
the  Used  Oil  Rule  would  permanently 
eliminate  any  burdens  on  the  public 
imposed  by  these  disclosure 
requirements. 

Vm.  Additional  Infbnnatiaa  For 
Interested  Persons 

A.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission. 

B.  Communications  by  Outside  Parties 
to  Commissioners  or  Their  Advisors. 

Pursuant  to  Rule  1.18(c)  of  the 
Commission's  rules  of  practice,  16  CFR 
1.18(c),  communications  with  respect  to 
the  merits  of  this  proceeding  from  any 
outside  party  to  any  Commissioner  or 
Commissioner's  advisor  during  the 
cotuse  of  this  rulemaking  shall  be 
subject  to  the  following  treatment 
Written  (xinununications,  including 
written  communications  from  members 
of  Congress,  shall  be  forwarded 
promptly  to  the  Secretary  for  placement 
on  the  public  record.  Oral 
communications,  not  including  oral 
communications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  c:ommunications  are  transcribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Commissioner's  advisor  to  whom  such 
oral  communications  are  made,  and'are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communic:ations  relating  to  such  oral 
commimications.  Memoranda  prepared 
by  a  Commissioner  or  Commissioner's 
advisor  setting  forth  the  cxintents  of  any 
oral  communications  from  members  of 
Congress  shall  be  placed  promptiy  on 
the  public  record.  If  the  communication 
with  a  member  of  Congress  is 
transcribed  verbatim  or  summaiized,  the 


■•42  U.S.C.  63S3  nota. 
••4eFlt20V7S. 


39104 


Federal  Register  /  Vol.  61,  No.  145  /  Friday,  July  26,  1996  /  Proposed  Rules 


Federal  Register  /  VoL  61,  No.  145  /  Friday,  July  26,  1996  /  Proposed  Rules 


39105 


transcript  or  summary  will  be  placed 
promptly  on  the  public  record. 

AtMmUr-  IS  U.S.C  41-5& 
List  of  SabiKO  in  16  CFR  Part  406 

AdvBrtising,  Labeling,  Trade 
practices.  Used  lubricating  oiL 

By  direction  of  tiie  Commissioa 
Onald  S.  daik, 
Socntary. 
IFR  Doc  96-19009  FU«d  7-2S-9ei  8:45  ami 


DEPARTMENT  OF  THE  TREASURV 
lirtsmal  Revenue  Service 

26  CFR  Parti 

PA-2»-«q 
nN1S4»-AU34 

Quaimad  Small  Bualnaaa  Stock; 
Comactlofl 

AOENCY:  Internal  itevenue  Service  (DtS). 

Treasury. 

ACnON:  Correction  to  notice  of  proposed 

rulemalcing  and  notice  of  public 

hearing. 

StiMMARY:  This  document  contains 
corrections  to  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
(IA-Z6-94)  which  was  published  in  the 
Federal  Kegister  on  Thursday,  June  6, 
1996  (Bl  FR  28821).  The  notice  of 
proposed  rulemaldng  and  notice  of 
public  hearing  relates  to  the  SO-percent 
exclusion  for  gain  from  certain  small 
business  stock. 

FOn  FURTHER  MFOMIATION  CONTACT: 
Catherine  A.  Prohofeky  (202)  622-4930 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  subject  to  these  corrections  are 
under  section  1202  of  the  Internal 
lievenue  Code. 

Need  for  Correction 

As  pubUshed,  the  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
(IA-26-94)  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Conection  of  Publicatian 

Accordingly,  the  publication  of 
prc^wsed  rulemaking  (IA-26-94)  which 
is  the  subject  of  FT?  Doc.  96-14231  is 
corrected  as  follows: 

1.  On  page  28821,  column  3,  in  the 
preamble,  under  the  caption  DATES:, 
lines  3  and  4,  the  language  "public 


hearing  scheduled  for  October  3, 1996 
must  be"  is  corrected  to  read  "public 
hearing  scheduled  for  October  3, 1996, 
must  be". 

f  1.1202-0    (ConaclMq 

2.  On  page  28822,  column  3, 
$  1.1202-0,  table  of  contents,  the  entries 
for  paragraphs  (b)  (1)  and  (2)  under 
$  1.1202-2,  are  corrected  to  read  as 
follows: 

tl.1202-0    TaUaofcontsnta. 


§t.l2ta-2    Qualipad Small Biainaa Stock 
Effect  of  Redemptions. 

•  >        *         •         • 

(1]  [d  general. 

(2)  De  miniroU  amount 

•  •         •         •        • 

CjralUaE.Gflgiby. 

Chief.  Heguhtions  Unit.  AsslstonI  Chief 

Counsel  (Corpomtel. 

[FR  Ooc  96-19006  Filed  7-25-96;  S:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 
[FRL-6641-S] 

Deletion  of  a  Sits  from  the  National 
PfloriUaa  Llat  for  Uncontrollad 
Hazardoua  Waste  SItas 

AOENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  Intent  to  Delete  the 

AMP  Site  in  Glen  Rock,  PA,  from  the 

National  Priorities  List;  Request  for 

Comments. 

SUMMARY:  The  Environmental  Protection 
Agency  ("EPA")  announces  its  intent  to 
delete  the  AMP  Site  ("Site"),  located  in 
Glen  Rock,  Peimsylvania,  from  the 
National  Priorities  List  ("NPL")  and 
requests  public  comment.  The  NPL,  a 
list  of  sites  EPA  evaluates  for  priority 
cleanup  of  hazardous  wastes,  is  found 
in  Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP").  40  CFR  part 
300,  Appendix  B.  EPA  promulgated  the 
NCP  pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA"). 

EPA  proposes  this  deletion  under  the 
terms  of  a  policy  published  in  the 
Federal  Register  on  March  20, 1995.  In 
this  policy  EPA  announced  that, 
consistent  with  NCP  criteria  for  deletion 
of  sites  from  the  NPL,  the  Agency  would 
delete  sites  if  corrective  action  was 


proceeding  pursuant  to  the  Resource 
Conservatioo  and  Recovery  Act 
("RCRA").  EPA,  in  consultation  with 
the  Commonwealth  of  Pennsylvania, 
has  determined  that  this  deferral  to 
RCRA  authorities  is  appropriate. 
DATES:  Comments  may  be  submitted  on 
or  before  August  26,  1996. 
ADDRESSES:  Comments  should  be 
mailed  to  Frank  Vavra,  Remedial  Project 
Manager,  Superfimd  Branch — 3HW22, 
841  Chestnut  Street.  Philadelphia, 
Pennsylvania  19107. 

The  Deletion  Docket  is  available  for 
inspection  at  the  following  locations 
and  times:  1)  U.S.  EPA  Region  m. 
Hazardous  Waste  Management  Division, 
841  Chestnut  Street,  Philadelphia,  PA, 
from  9:00  a.m.  to  5:00  p.m.  during 
Monday  through  Friday:  2)  Martin 
Library,  159  East  Market  Street,  York, 
PA,  bt>m  9:00  a.m.  to  9:00  p.m.  Monday 
through  Thursday,  from  9:00  8.m.  to 
5:00  p.m.  on  Friday,  and  from  9:00  a.m. 
to  12:00  noon  on  Saturdays  during  the 
simmier  (contact  Ms.  Rebecca  Shives, 
Head  of  Reference). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  the  AMP  Site, 
contact  Frank  Vavra  at  the  above 
address  or  phone  215-566-3221. 

SUPPLEMENTARY  MFORMATKJN: 
Table  of  Coolents 

L  IntToductioD 

n.  NPL  Deletion  Criteria 

m.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  Environmental  Protection  Agency 
("EPA")  Region  IH  announces  its  intent 
to  delete  the  AMP  Site  from  the 
National  Priorities  List  ("NPL"),  40  CFR 
part  300,  and  requests  comments  on  this 
deletion.  EPA  will  accept  comments  on 
the  deletion  of  this  Site  for  thirty  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

The  NPL  is  a  list  of  sites  that  EPA 
evaluates  for  priority  cleanup  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601,  et  seq. 
Listing  of  a  site  on  the  NPL  does  not, 
itself,  create,  alter  or  revoke  any 
individual  rights  or  obligations  under 
CERCLA.  or  any  other  law.  The  NPL  is 
designed  primarily  for  information 
purposes  and  to  assist  Agency 
management.  Sites  on  the  NPL  may  be 
remediated  using  the  Hazardous 
Substances  Superfund  ("Superfimd"  or 
"Fund")  established  by  section  9507  of 
the  Internal  Revenue  Code  of  1986-.  Use 
of  this  fund  for  cleanup  of  hazardous 
substances  is  governed  by  section  111  of 
CERCLA,  42  U.S.C.  9611,  and 
implementing  r^ulations. 


As  a  general  matter,  deletion  of  the 
AMP  Site  from  the  NPL  will  clarify  that 
EPA  Region  Hi's  Office  of  Resource 
Conservation  and  Recovery  Act 
("RCRA")  Programs  will  have  primary 
responsibility  for  ensuring  that  the 
hazardous  wastes  released  at  the  Site  are 
appropriately  remediated. 
Notwithstanding  any  such  deletion  of 
this  Site  from  the  NPL,  in  the  event  that 
conditions  at  this  Site  warrant 
additional  remedial  corrective  action, 
this  Site  remains  eligible  for  Fund- 
financed  remedial  action.  Pursuant  to 
§  300.425(e)(3)  of  the  NCP,  40  CFR 
300.425(e)(3):  "All  releases  deleted  bom 
the  NPL  are  eligible  for  further  Fund- 
financed  remedial  actions  should  future 
conditions  warrant  such  action. 
Whenever  there  is  a  significant  release 
from  a  site  deleted  from  the  NPL,  the 
site  shall  be  restored  to  the  NPL  without 
application  of  the  (Hazard  Ranking 
System)."  Therefore,  deletion  of  this,  or 
any  other,  site  frtjm  the  NPL  does  not 
preclude  eligibility  for  subsequent 
Fund-financed  remedial  action  if  future 
conditions  warrant  such  action. 

Section  n  of  this  notice  simimarizes 
the  criteria  for  deleting  sites  frx)m  the 
NPL.  Section  m  summarizes  the 
procedural  steps  EPA  takes  prior  to 
deleting  a  site  from  the  NPL.  Section  fV 
discusses  the  AMP  Site  and  explains 
how  the  AMP  Site  meets  the  deletion 
criteria. 

n.  NPL  Deletion  Criteria 

The  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP"),  40  CFR  part  300.  establishes 
the  criteria  the  Agency  uses  to  delete 
sites  bom  the  NPL.  Section  300.425(e) 
of  the  NCP,  40  CFR  300.425(e).  provides 
that  sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  site  from  the  NPL.  EPA  shall 
consider,  in  consultation  with  the 
appropriate  state,  whether  the  following 
criteria  have  been  met? 
(i)  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 
(ii)  All  appropriate  Fund-financed 

responses  under  CERCLA  have  been 
implemented  end  no  further  action 
by  responsible  parties  is 
appropriate:  or 
(iii)  The  remedial  investigation  has 
shown  that  the  releese  poses  no 
significant  threat  to  public  health  or 
the  environment  and,  therefore, 
taking  of  remedial  measiues  is  not 
appropriate. 
Consistent  with  §  300.425(e)  of  the 
NCP,  40  CFR  300.425(e),  EPA  proposes 
deletion  of  the  AMP  Site  because,  as 


explained  further  below,  no  further 
CERCLA  response  is  appropriate.  This 
determination  is  based  on  a  new  pohcy 
that  EPA  has  adopted  for 
implementation  of  tlie  NPL  deletion 
criteria.  This  new  policy,  entitled  "The 
National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites;  Deletion  Policy 
for  Resource  Conservation  and  Recovery 
Act  Facilities",  was  pubUshed  in  the 
Federal  Register  on  March  20, 1995  (60 
FR  14641).  This  new  policy  sets  forth 
the  following  criteria  and  dieir  general 
application  for  deleting  RCRA  facilities 
bom  the  NPL: 

1.  If  evaluated  under  EPA's  current 

RCRA/NPL  deferral  policy ',  the  site 
would  be  eligible  for  deferral  from 
listing  on  the  NPL: 

2.  The  CERCLA  site  is  currently  being 

addressed  by  RCRA  corrective 
action  authorities  under  an  existing 
enforceable  order  or  permit 
containing  corrective  action 
provisions; 

3.  Response  under  RCRA  is  progressing 

adequately;  and 

4.  Deletion  would  not  disrupt  an 

ongoing  CERCLA  action. 
Under  this  new  policy,  two  types  of 
sites  may  be  eligible  for  deletion:  (1) 
Sites  that  would  be  eligible  for  deferral 
under  current  deferral  criteria,  but  were 
not  deferred  because  the  defenal  policy 
at  the  time  of  listing  was  different;  and 
(2)  sites  that  were  not  eligible  for 
deferral  when  listed,  but  now  may  be 
eligible  because  of  changed  conditions 
at  die  site  (e.g.,  the  site  is  now  in 
compliance  with  a  corrective  action 
order).  For  facilities  within  the  second 
category,  the  Agency  reviews  the 
original  listing  rationale  together  with 
current  information  to  ascertain  whether 
conditions  at  the  site  have  changed 
sufficiently  to  warrant  deletion  bom  the 
NPL. 

in.  Deletion  Procedures 

Prior  to  deleting  a  site  fi^m  the  NPL. 
40  CFR  300.425(e)  requires  that  EPA 
provide  the  appropriate  state  with  thirty 
(30)  working  days  to  review  the 
proposed  notice  of  intent  to  delete.  After 
providing  the  appropriate  state 
authorities  with  such  oppottimity  for 
review,  EPA  must  next  provide  the 
public  with  a  minimum  of  thirty  (30) 
calendar  days  to  provide  comments  to 
the  appropriate  EPA  Region.  Prior  to 
deleting  a  site  from  the  NPL,  EPA  must 


'  The  tsfin  "canenl  RCRA/NPL  defefn]  policy" 
leCan  to  llie  policy  in  eflect  «t  the  tims  tlie  deletioa 
dscisloo  U  niAd«.  As  past  Fwkral  tjtgiattT  nolicss 
demonstrste,  the  RCRA/NCP  delerral  policy  has 
dunged,  snd  nuy  continus  to  change  based  upon 
the  Agency's  caotinusd  evaluation  of  how  best  to 
imptemeot  the  statulocy  authority  of  RCRA  and 
CERCLA. 


receive  concurrence  from  the 
appropriate  state  authorities. 
Additionally,  EPA  must  respond  to  eetji 
significant  comment  and  any  significant 
new  dsta  submitted  during  the  public 
comment  period.  A  deletion  occurs 
when  the  Regional  Administrator  places 
a  notice  of  final  deletion  in  the  Federal 
Ragialer.  Generally,  the  NPL  will  reflect 
deletion  in  the  final  update  foUotving 
deletion.  After  the  notice  of  fiiud 
deletion  is  published.  EPA  is  required  to 
place  the  final  deletion  package  in  a 
local  information  repository.  As 
mentioned  in  Section  I  (Introductioo)  of 
this  document,  40  CFR  300.425(e)(3) 
states  that  deletion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
future  Fimd-Snanced  response  actions. 
With  respect  to  this  notice  of  intent  to 
delete,  EPA  has  provided  the 
Commonwealth  of  Pennsylvania 
Department  of  Environmental  Protection 
("PADEP")  with  a  thirty  (30)  working 
day  period  for  review  and  comment. 
PADEP  has  provided  EPA  Region  ni 
with  its  concturence  on  this  notice  of 
intent  to  delete.  Before  making  the  final 
decision  as  to  whether  to  delete  the 
AMP  Site  bom  the  NPL.  EPA  Region  in 
will  respond  to  each  significant 
comment  and  any  significant  new  data 
submitted  during  the  pubhc  comment 
period  in  a  Responsiveness  Summary. 
In  addition  to  this  notice  of  intent  to 
delete.  EPA  Region  in  has  published  a 
notice  of  availability  of  this  notice  of 
intent  to  delete  in  a  major  local 
newspaper  and  has  placed  copies  of 
documents  supporting  this  notice  in  an 
information  repository  at  or  near  the 
AMP  Site.  After  the  public  comment 
period  has  closed,  copies  of  the 
Responsiveness  Siunmary  will  be  made 
available  to  interested  parties  by  the 
EPA  Region  III.  In  the  event  that  EPA 
issues  a  notice  of  final  deletion  for  the 
AMP  Site.  EP^  Region  HI  will  place  the 
final  deletion  package  in  the  local 
refiository. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
EPA's  rationale  for  the  intention  to 
delete  the  AMP  Site  ("Site")  from  the 
NPL. 

A.  Site  Background 

The  Site,  which  is  owned  and 
operated  by  AMP.  Incorporated 
("AMP"),  consists  of  approximately 
twenty  (20)  acres  and  is  located  in 
southern  York  County  in  central 
Pennsylvania,  approximately  five  miles 
north  of  the  Maryland-Peimsylvania 
border,  in  the  City  of  Glen  Rock.  AMP's 
Materials  Development  Laboratory 
( "MDL")  facility  is  located  on  the  Site. 
The  MDL  facility  is  a  combined 
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manufacturing  and  research  operation 
which  has  been  active  since  the  late 
19S0s.  The  facility  consists  of  two 
buildings:  the  Materials  Development 
Lab  and  the  Plastics  Building. 

In  the  early  1980s,  workers  at  the 
AMP  facility  complained  about  the  taste 
of  the  drinking  water.  In  1984,  AMP 
discovered  that  a  backup  supply  well  in 
an  adjacent  trailer  park  was 
contaminated  with  volatile  organic 
compounds  ("VOCs").  AMP 
subsequently  installed  monitoring  wells 
on  the  AMP  property  and  had  a 
hydrogeological  assessment  of  the 
extent  and  concentration  of 
contamination  performed. 

Results  of  the  1984  groundwater 
sampling  indicated  that  VOCs  were 
ptesent  in  the  subsurface  soils  and 
groundwater  beneath  parts  of  the  MDL 
focihty.  Total  VOC  concentrations  in  the 
groimdwater  samples  &om  Site  wells 
ranged  from  12,191  parts  per  billion 
("ppb")  to  non-detectable  in  several 
monitoring  wells.  The  two  cdmpounds 
which  were  foimd  to  exist  in  highest 
concentrations  in  the  groundwater  at  the 
Site  were  1,1,1-trichloroethane  ("1,1,1- 
TCA")  and  l,l,2-trichloroethanB("l,1.2- 
TCA").  Trichloroethylene  ("TCE"), 
tetrachloroethylene  ("PCE")  and  their 
decay  products  were  detected  in  lesser 
amounts  in  groundwater  at  the  Site. 

EPA  proposed  the  inclusion  of  the 
AMP  Site  on  the  NPL  on  June  24, 1988 
(53  PR  23988).  EPA  listed  the  AMP  Site 
on  the  NFL  on  October  4, 1989  (54  FR 
41015)  pursuant  to  section  10S(a)(8)(b) 
of  CERCLA,  42  U.S.C.  960S(a)(8)(B).  At 
that  time.  AMP  was  not  addressing  the 
contamination  at  the  Site  pursuant  to 
RCRA  corrective  action  authorities  and 
EPA  determined  that  the  NPL  listing 
was  required  to  protect  human  health 
and  the  environment. 

FWsuant  to  section  3008(h)  of  RCRA, 
42  U.S.C.  6928(h),  EPA  and  AMP 
entered  into  an  Admlnlstrftive  Consent 
Order  ("ACO")  on  January  4, 1989. 
Under  the  terms  of  this  ACO,  AMP 
completed  a  RCRA  Facility  Investigation 
("RFI")  and  a  Corrective  Measures 
Study  ("CMS").  Subsequent  to 
approving  this  CMS.  EPA  prepared  a 
Draft  RCRA  Record  of  Decision 
("ROD"),  which  set  forth  Corrective 
Measure  Alternative  #4  ("CMA  #4")  as 
EPA's  preferred  corrective  measure 
alternative  for  this  Site.  CMA  *4 
includes  pumping  and  treating  the 
groundwater,  operating  an  infiltration 
trench,  and  monitoring  groundwater 
and  surface  water  at  the  Site. 

A  public  notice  soliciting  public 
coDunent  on  the  Draft  RCRA  ROD 
appeared  in  the  York  Daily  Record 
during  the  week  of  July  30th — August 
3rd,  1990,  and  was  announced  on 


WSBA  radio  in  York,  Pennsylvania,  on 
August  14th  and  ISth.  No  public 
conunents  were  received  by  EPA 
regarding  the  remedy  selection.  On 
January  22, 1991,  EPA  issued  a  final 
ROD  ^  for  remediation  at  the  Site.  The 
Regional  Administrator,  EPA  Region  ID, 
made  a  final  determination  selecting 
Q4A  «4  as  the  corrective  measure  to  be 
implemented  by  AMP. 

On  January  22. 1991,  EPA  and  AMP 
entered  into  an  ACO  to  perform 
Corrective  Measure  Implementation 
("CMI")  of  CMA  *4.  Corrective  action  at 
the  Site  is  currently  being  performed 
pursuant  to  this  ACO.  By  letter  dated 
September  10, 1991,  EPA  conditionally 
approved  the  Final  CMI  Report.  The 
conditions  of  such  approval  have  been 
satisfied  and,  therefore,  EPA  has 
approved  this  Final  CMI  Report.  In 
accordance  with  the  RCRA  CMI  ACO, 
such  approval  indicated  EPA's 
determination  (as  of  that  time)  that  the 
constructed  project  is  consistent  with 
the  design  specifications  and  that  CMA 
#4  is  progressing  towards  the  clean-up 
goals  set  forth  in  the  RCRA  ROD. 

In  accordance  with  the  Final  CMI 
Report,  eight  recovery  wells  are  used  on 
the  Site  to  pump  and  treat  groundwater 
containing  VOCs.  The  captured 
groundwater  is  treated  by  passing  it 
through  a  series  of  two  air  stripping 
towers.  Air  emission  control  devices 
have  been  installed  on  the  air  stripping 
towers.  The  treated  water  is  discharged 
to  8  small  pond  to  the  southeast  of  the 
Site  known  as  Larkln  Pond. 
Groundwater  samples  and  one  surfoce 
water  sample  are  being  collected  on  and 
off-site  on  a  quarterly  basis. 

In  accordance  with  section  VI.C.  of 
the  RCRA  CMI  ACO.  AMP  is  required  to 
submit  a  Draft  Corrective  Measure  Two 
Year  Assessment  Report  every  two  years 
begiimlng  two  years  from  the  effective 
date  of  the  ACO.  The  report  submitted 
in  January  1995  reflects  that  final 
groundwater  remediation  goals,  as  set 
forth  in  the  RCRA  ROD,  have  not  yet 
been  met,  but  progress  towards  such 
goal  has  been  attained.  Implementation 


^PADEP  bu  inlbniud  EPA  Ragioa  III  thai 
repncantativet  of  PADEP  have  not  reviewed,  uid 
PA13£P  bu  not  concunvd  on.  the  corrective 
meuure  alteroattve  selected  by  tbia  RCRA  ROD. 
Additiooally.  PADEP  baa  requealed  that  EPA 
Ragioa  m  suie  thai  Ihia  RCRA  ROD  did  not  addraaa 
statutory  or  regulalory  t^uirementa  proraulgalad 
by  the  Commonwealth  of  Paiuiiylvania  which  may 
be  applicable  or  relevant  and  appropriate  to 
conditions  present  at  the  AMP  Site  at  the  time  of 
tbe  ROD'S  isatianca.  Neither  RCRA  statutory 
piovtaions  nor  the  regulatory  requiremaota 
promulgated  pursuant  to  RCRA  require  that:  (1] 
EPA  obtain  concurrence  frxim  any  state 
represantativea  prior  to  Issuing  a  RCRA  ROD;  oe  (2) 
such  state  promulgated  requirementa  be  conaidand 
prioc  to  selactiog  a  RCRA  corrective  meaauie 
alternative. 


of  the  approved  CMA  will  continue  as 
planned  imtil  the  VOC  concentrations 
in  the  subsiuface  are  in  compliance 
with  the  clean-up  criteria  set  forth  in  the 
RCRA  ROD. 

Additional  details  on  the  corrective 
actions  being  implemented  under  RCRA 
are  available  in  the  Superfimd  Closeout 
Report  issued  on  December  14, 1995, 
the  Administrative  Record  for -this  Site 
deletion,  and  in  the  RCRA 
Administrative  Record  for  the  AMP 
Record  of  Decision. 

B.  Documentation  that  the  AMP  Site 
Meets  BCRA  Deferral  Criteria  Set  Forth 
in  EPA 's  March  20. 1995  Policy 

1.  If  evaluated  under  EPA's  current 

RCRA/NPL  deferral  policy,  the  Site 
would  be  eligible  for  deferral  from 
listing  on  the  NPL. 
At  the  time  of  the  NPL  listing,  the  Site 
posed  a  threat  to  human  health  and  the 
enviroiunant  that  was  not  being 
addressed  tuider  either  CERCLA  or 
RCRA  corrective  action  authorities.  At 
that  time,  EPA  determined  that  the  most 
expeditious  way  to  address  the 
contamination  at  the  Site  was  through 
tbe  use  of  CERCLA  authorities.  Sines 
that  determination,  AMP  has  entered 
into  a  RCRA  RFI/CMS  ACO  and  a  RCRA 
CMI  ACO  and  has  been  addressing  all 
of  the  contamination  at  the  Site 
pursuant  to  section  3008(h)  of  RCRA. 
AMP  fulfilled  the  conditions  of  the 
RCRA  RFI/CMS  ACO  and  is  currently  in 
compliance  with  the  RCRA  CMI  ACO. 
Consequently,  if  this  Site  were 
evaluated  for  NPL  listing  under  the 
current  conditions,  the  Site  would 
qualify  for  deferral  to  RCRA. 

2.  The  CERCLA  Site  is  currently  being 

addressed  by  RCRA  corrective 
action  authorities  under  an  existing 
enforceable  order  or  permit 
containing  corrective  action 
provisions. 
As  described  previously,  EPA  and 
AMP  entered  into  a  RCRA  RFI/CMS 
ACO,  pursuant  to  sisction  3008(h)  of 
RCRA.  on  January  4, 1989.  Under  the 
terms  of  that  ACO,  AMP  was  required 
to  complete  an  on-site  and  ofT-site 
investigation  of  the  nattue  and  extent  of 
the  release  of  hazardous  wastes  from  the 
Site  and  to  conduct  a  study  to  evaluate 
various  cleanup  alternatives.  AMP 
subsequently  fulfilled  the  conditions  of 
this  ACO. 

As  also  described  previously,  EPA 
and  AMP  entered  into  a  RCRA  CN*1 
ACO,  piusuant  to  section  3008(h)  of 
RCRA,  on  January  22, 1991.  This  RCRA 
CMI  ACO  required  AMP  to  implement 
the  selected  corrective  action  remedy  set 
forth  in  EPA's  ROD  as  CMA  «4.  In 
September  1991,  pursuant  to  the  1991 


RCRA  CMI  ACO,  EPA  approved  the 
Final  CMI  Report.  AMP  is  continuing  to 
implement  the  selected  remedy,  which 
includes  pumping  and  treating 
groundwater,  operating  an  infiltration 
trench,  and  monitoring  groundwater 
and  surface  water.  The  1991  RCRA  CMI 
ACO  will  remain  in  effect  imtil  such 
time  when  EPA  determines  that  the 
terms  of  this  order  have  been  satisfied. 
AMP  has  been  in  compliance  with  tbe 
RCRA  CMI  ACO.  All  known 
groimdwater  contamination  is  being 
addressed  through  EPA's  exercise  of  its 
(x>rrective  action  authorities  pursuant  to 
RCRA. 

3.  Response  under  RCRA  is  progressing 

adequately. 
Corrective  action  is  progressing 
satisfactorily  under  the  RCRA  CMI  ACO, 
as  described  above.  There  has  been  no 
history  of  protracted  negotiations  due  to 
hick  of  cixiperation.  See  60  FR  14642, 
14643  (March  20, 1995). 

4.  Deletion  would  not  disrupt  an 

ongoing  CERCLA  action. 

Other  than  completing  a  CERCLA  Site 
Assessment  and  Usting  the  Site  on  the 
NPL.  no  response  action  has  taken  place 
pursuant  to  CERCLA.  Based  upon  the 
continued  compliance  with  the  RCRA 
CMI  ACO,  no  CERtXA  action  is  planned 
for  the  future. 

EPA  has  received  the  following 
concurrence  from  PADEP;  "The 
Corrunonwealth  of  Petmsylvania 
concius  in  the  decision  to  delete  the  site 
from  the  NPL,  but  reserves  all  of  its 
rights,  abilities  and  authorities  to 
address  contamination  at  the  site  and  to 
pursue  responsible  parties  tegartling 
this  contamination." 

EPA  concludes  that  this  Site  meets 
the  criteria  imder  the  new  NPL  deletion 
policy  and  announces  its  intention  to 
delete  the  Site  from  the  NPL. 

Dated:  |uly  9, 1996. 
Tboaaa  Maslajiy, 

Acting  Regional  Administrator,  U.S.  EPA 
Region  in. 
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47CFRPart64 

[CC  Oodut  No.  M-22;  CC  Dockai  No.  96- 
14«:FCCte-2B81 

Interstate  Infoimatlon  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUIMARY:  The  Conunrssion  adopted  this 
Notice  of  Proposed  RiJe  Making  to 
address  possiole  evasions  of  new 
statutory  requirements  that  impose  more 
stringent  restrictions  on  the  use  of  toll- 
free  numbers  to  charge  callers  for 
information  services  and  repeal  the 
exemption  to  pay-per-call  status 
accorded  to  any  service  provided 
pursuant  to  tariff.  This  action  was  taken 
to  amend  the  Conunission's  rules  to 
ensure  that  these  requirements 
governing  interstate  pay-per-call  and 
other  information  services  contained  in 
the  Teiecommimications  Act  of  1996  are 
fully  realized. 

DATES:  Comments  must  be  submitted  on 
or  before  August  26, 1996.  Reply 
comments  must  be  submitted  on  or 
before  September  16, 1996.  Written 
comments  by  the  public  on  the 
proposed  and/or  mcxlified  information 
collections  are  due  August  26,  1996. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
September  24, 1996. 
ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street  N.W., 
Washington.  D.C.  20554.  In  addition  to 
filing  conmients  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  ixillectlons  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Commimications 
Commission,  Room  234,  1919  M  Street, 
N.W.,  Washington,  D.C.  20554,  or  via 
the  Internet  to  dconwayOfcc.gov,  and  to 
Timothy  Fain.  OMB  Desk  Officer,  10236 
NEOB,  725  17th  Street,  N.W., 
Washington,  D.C.  20503  or  via  the 
Internet  to  fain_^t®al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Romano,  Enforcement  Division, 
Common  Carrier  Bureau,  (202)  418- 
0960.  For  additional  information 
concerning  the  information  collections 
contained  in  this  NPRM  contact  Dorothy 
Conway  at  (202)  418-0217,  or  via  the 
Internet  at  dconway@fec.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  (NPRM)  in  CC 
Docket  No.  96-146  [FCC  96-289], 
adopted  Jime  28, 1996  and  released  July 
1 1, 1996.  The  hill  text  of  the  NPRM  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239.  M19 
M  Street,  N.W.,  Washington.  D.C.  The 
full  text  of  this  NPRM  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  2100  M  Street. 
N.W.,  Suite  140,  Washington,  D.C 
20037,  (202)  857-3800.  For  a  document 
relating  to  this  NPRM,  see  final  rules 


involving  interstate  information  services 
published  elsewhere  in  this  issue. 

Paperwork  Reduction  Act 

This  NPRM  contains  either  a 
proposed  or  modified  informatiim 
coUJaction.  The  Corrunission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  btudens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM  as  required  by  the 
Paperwork  Reduction  Atrt  of  1995, 
Pubhc  Law  104-13.  Public  and  agency 
comments  are  due  on  or  before  August 
26, 1996.  OMB  comments  are  due 
September  24, 1996.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corrunission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Corrunission's  biuden  estimates;  (c) 
ways  to  enhance  the  quaUty.  utility,  and 
clarity  of  the  information  coUectetl:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title:  Disclosure  Requirements  for 
Information  Services  Provided  Under  a 
Presubscription  or  Comparable 
Arrangement. 

Type  of  Review:  New  collection. 

Respondents:  Information  providers 
offering  services  imder  a 
presubscription  or  comparable 
arrangement. 

Number  of  Respondents:  1,000. 

Estimated  Time  per  Response:  5. 

Total  Annual  Burden:  5,000. 

Estimated  costs  per  respondent: 
SO.OO. 

Needs  and  Uses:  This  disclosure 
requirement  will  ensure  that  consiuners 
are  fiilly  informed  about  an  information 
service  before  entering  into  an 
agreement  to  purchase  the  service  on  a 
subscription  basis. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  On  Jime  28, 1996,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  (NPRM)  in  CC  Docket  No.  96- 
146  (released  July  11, 1996;  PCC  96- 
289)  proposing  changes  to  Part  64  of  the 
Commission's  rules  which  govern  the 
provision  of  interstate  pay-per-call  and 
information  services.  In  a  companion 
Order,  the  Corrunission  amended  these 
rules  to  conform  with  amendments  to 
Section  228  of  the  Commimications  Act 
of  1934.  as  amended,  (Communications 
Act),  47  use  §  228,  that  were  enacted  by 
the  Telecommunications  Act  of  1996, 
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Public  Law  104-104,  (1996  Act).  The 
NPRM  proposes  limited  additional  rule 
changes  intended  to  prevent  evasion  of 
the  new  statutory  requirements. 

2.  Through  amendments  to  Section 
228  of  the  Communications  Act.  the 
1996  Act  addresses  abusive  practices 
that  have  threatened  public  confidence 
in  toll-free  numbers  and  left  telephone 
subscriben  vulnerable  to  imexpected 
charges  for  calls  to  information  services, 
subject  to  disconnection  of  local  and 
long-distance  telephone  service  for 
Culure  to  pay  such  charges,  and  unable 
to  block  access  to  unwanted  services.  In 
apparent  efforts  to  avoid  consumer 
sareguards  applicable  to  pay-per-call  (or 
900  niunber)  services,  information 
providers  (IPs)  have  offered  their 
programs  through  collect  calls, 
piuported  presubscription 
arriuigements,  and  tarifCed-service 
systems  that  have  been  available  on  500, 
700.  800,  international  and  domestic 
POTS  ("plain  old  telephone  service") 
numbers.  IPs  evidently  move  their 
services  from  one  arrangement  and 
dialing  sequence  to  another  in  response 
to  new  protective  regulations,  rulings,  or 
enforcement  actions,  sometimes  with 
the  apparent  encouragement  of  common 
carriers  who  pay  commissions  to  IPs  in 
exchange  for  the  increased  traffic 
generated  by  information-service  calls. 

3.  The  provisions  of  Section  228  of 
the  Communications  Act  attest  to 
Congress'  determination  that  consumers 
should  be:  (1)  Provided  basic 
information  regarding  the  price  and 
other  material  terms  and  conditions 
applicable  to  interstate  information 
services  before  agreeing  to  purchase 
them;  (2)  able  to  block  access  to 
unwanted  services;  and  (3)  protected 
&om  disconnection  of  basic 
communications  services  for  failure  to 
pay  information-services  charges.  47 
use  §  228(c)  (4).  (5).  The  revisions  to 
Section  228  enacted  by  the  1996  Act  are 
intended  to  ensure  that  consumers  are 
not  deprived  of  these  protections  by 
information  services  available  through 
loU-Eree  dialing  sequences  or  tariffed- 
service  systems. 

4.  The  Commission  determined  that 
in  analyzing  the  effect  of  the  new 
statutory  requirements,  it  must  look  not 
only  to  the  practices  that  are  now 
prohibited  but  also  to  the  likely 
responses  of  IPs  and  common  carriers 
who  might  seek  to  evade  the  statute. 
The  Commission  stated  that  its 
consideration  of  possible  evasions  has 
been  influenced  by  awareness  of  past 
evasions  that  have  resulted  in 
widespread  deception  and  abuse.  The 
Commission  concluded  that  it  should 
act  now  to  discourage  future  abuse. 
Accordingly,  as  set  forth  in  the 


proposed  rules  and  explained  below  the 
Commission  proposed  certain  very 
limited  modifications  to  Sections 
64.1501(6).  64.1504,  and  64.1510  of  the 
rules,  which  contain  the  presubscription 
definition,  toU-fi'ee  number  limitations, 
and  billing  requirements.  We  also  seek 
comment  on  whether  additional 
regulatioiu  are  necessary  to  protect 
consumers  from  certain  practices  by 
common  carriers  involved  in 
transmitting  interstate  information 
services  that  could  be  interpreted  as  not 
being  just  and  reasonable  luider  Section 
201(b)  of  the  Act. 

I.  Propoaed  Rule  Chaoges 

A.  "Definitions— Presubscription  or 
Comparable  Arrangement"^^?  CFR 
§64.1501(b) 

5.  While  the  1996  Act  requites  written 
subscription  to  information  services 
available  through  toll-bee  niunbers. 
written  agreements  are  not  explicitly 
required  for  information  services  that 
might  be  offered  through  other 
telephone  numbers.  Although  virtually 
all  complaints  involving  purportedly 
ptesubscribed  information  services  have 
involved  programs  available  through 
800  numbers,  the  Commission 
expressed  concern  that,  without  a 
uiUfarm  requirement  for  written 
presubscription,  the  same  "instant 
presubscription"  abuses  experienced  by 
800-number  callers  when  oral 
presubscription  was  permissible  might 
emerge  on  other  dialing  sequences. 
Accordingly,  the  Commission  proposed 
to  revise  the  presubscription  definition 
to  include  a  requirement  that  all 
presubscription  arrangements  (not  just 
those  involving  toll-free  service)  be 
executed  in  writing  or,  alternatively, 
through  payment  by  direct  remittance, 
prepaid  account,  or  debit,  credit,  charge 
or  calling  card  regardless  of  the 
telephone  number  used  to  access  the 
relevant  information  service.  The 
Commission  also  proposed  to  require 
e3cpUcitly  that  presubscription 
agreements  must  be  executed  by  a 
legally  competent  adult.  In  addition,  to 
prevent  deceptive  use  of 
presubscription  agreements  tied  to 
contests  or  other  promotions,  the 
Commission  proposed  that  the 
presubscription  document  be  separate 
or  easily  severable  from  any  promotions 
or  inducements.  The  Commission  asked 
commenters  to  consider  whether 
safeguards  should  be  required  to  ensure 
that  electronically  transmitted 
presubscription  agreements  are  valid 
commercial  instruments  and  that 
electronic  execution  does  not  encoiuage 
the  abuses  that  arose  from  oral 
execution  of  presubscription  contracts. 


6.  The  Commission  also  proposed  to 
add  to  the  presubscription  definition  a 
requirement  that  a  consumer  must  use 
a  pre-existing  credit,  chaige,  or  calling 
cuds  to  obtain  information  services  and 
that  an  actual  card  must  have  been 
delivered  to  the  party  to  be  billed  prior 
to  assessment  of  any  charges. 
Additionally,  such  cards  could  not 
operate  to  assess  charges  through 
automatic  number  identification  (AMI). 
The  (^mmission  stated  that  these 
proposals  are  intended  to  prevent  use  of 
"instant"  credit,  charge,  or  calling  cards 
that  might  be  issued  by  an  IP  during  the 
course  of  a  call  to  an  information  service 
without  confirming  that  the  caller  is,  in 
fact,  the  party  to  be  billed. 

B.  "Restrictions  on  the  Use  of  ToU-Free 
Numbers  "—*  7  CFR  §64.1 504 

7.  The  limitations  on  the  use  of  toll- 
bee  numbers  to  provide  information 
services  contained  in  Section  22e(c)(7) 
of  the  Communications  Act  are  framed 
to  apply  to  "the  calling  party."  Thus, 
the  statute  expUcitly  protects  callers  to 
toll-free  numbers  fit>m  six  prohibited 
transactions,  including  connection  to  a 
pay-per-call  service  and  assessment  of 
information-service  charges  absent  a 
written  agreement  or  payment  by 
prepaid  account,  debit,  credit,  charge,  or 
calling  card.  The  Commission  proposed 
to  modify  Section  64.1504  of  the  rules 
to  ensure  that  subscribers  whose 
telephone  lines  may  be  used  to  place 
calls  to  toll-free  numbers  likewise  are 
not  assessed  charges  for  calls  to 
information  services  provided  by  means 
specifically  described  in  the  statutory 
prohibitions.  Thus,  the  Commission 
proposed  to  amend  Section  64.1504  (c). 
(d),  and  (e)  to  state  explicitly  that  the 
protections  afforded  to  "the  calling 
party"  also  apply  to  "the  subscriber  to 
the  originating  line." 

8.  The  Commission  urged  parties  to 
comment  on  the  potential  effectiveness 
of  these  provisions  in  combating 
deception  and  fraud  that  have  been 
associated  with  800  number  information 
services  and  invited  comment  as  to 
whether  any  other  actions  might  be 
warranted  to  forestall  future  abuse 
involving  toll-free  numbers.  The 
Commission  asked  parties  to  address  its 
tentative  conclusion  that  a  carrier's 
billing  of  calls  dialed  to  an  800  or  other 
toU-fr>ee  number  on  the  basis  of  ANI  is 

a  violation  of  Section  228(c)(7)(A)  of  the 
Communications  Act  unless  the  call 
involves  use  of  telecommunications 
devices  for  the  deaf.  Usually,  calls  to 
carriers'  toll-free-access  numbers  are 
delivered  only  if  a  calling  card  is  used 
or  the  call  is  collect.  The  CommissioA 
tentatively  concluded  that  with  the 
exception  of  calls  using 


telecommunications  devices  for  the 
deaf,  reliance  on  ANI  to  bill  any  type  of 
call  to  a  toll-fi«e  number— even  a 
carrier's  toll-free-access  code— does  not 
appear  to  satisfy  a  common  carrier's 
statutory  obligation  to  provide 
coxnmimications  service  in  a  just  and 
reasonable  manner  vmder  Section  201(b) 
of  the  Communications  Act.  The 
Commission  sought  comment  on  that 
tentative  conclusion  and  encouraged 
parties  to  address  whether  it  is 
appropriate  to  revisit  issues  involving 
use  of  ANI  to  bill  callers  to  toll-free 
numbers  now.  and.  if  so,  what  would  be 
the  most  efiective  ragiUatory  response. 

C.  "Billing  and  Collection  ofPay-Per- 
Call  and  Similar  Service  Charges" — <7 
CFR  $64.1510 

9.  The  Commission  proposed  one 
minor  modification  to  Section 
64.1S10(c)  to  implement  the  1996  Act's 
billing  requirements  virtually  verbatim. 
The  Commission  proposed  to  add 
language  to  state  explidtiy  that  charges 
for  presubscribed  iriformation  services 
accessed  through  a  toll-free  number 
must  be  displayed  separately  from  those 
for  local  and  long-distanoe  telephone 
service.  The  Commission  asked  for 
comment  on  the  costs  to  carriers  for 
separate  billing.  In  addition,  the 
Commission  requested  commenters' 
views  as  to  whether  current  or  predicted 
conditions  warrant  adoption  of  a  rule 
covering  carrier  billing  of  presubscribed 
information  services  that  are  not 
available  through  toll-free  numbers. 

D.  Redefinition  of  Pay-Per-Call  to 
Remove  the  Tariffed  Services  Exemption 

10.  The  Commission  noted  that  in 
repealing  the  tariffed  services 
exemption  to  pay-per-call  status. 
Congress  specificeily  sought  to  end 
service  arrangements  in  which 
telephone  subKribers  are  chai^ged  high 
prices  for  transmission  of  calls  to 
ostensibly  free  information  services.  The 
Commission  expressed  concern, 
however,  that  some  entities  may  seek  to 
continue  these  arrangements  despite 
Congress'  clear  intention  that  they  be 
ended.  Under  Section  228(i)(l)  of  the 
Commimications  Act,  imposition  of  a 
per-call  or  per-time-interval  charge  in 
excess  of  the  charge  assessed  for 
transmitting  a  call  is  a  requirement  for 
pay-per-call  status.  Carriers  who  have 
invcdud  the  tariffed  services  exemption 
in  an  effort  to  shelter  aiiangements 
whereby  information  services  are 
provided  at  tari%d  rates  might  likewise 
still  claim  that  their  services  do  not 
meet  the  criteria  for  pay-per-call  statua 
because  callers  purportedly  are  not 
charged  for  conveyance  of  information 
but  only  for  tiansmissian  of  calls.  While 


recognizing  that  there  may  be  some 
truly  free  information  services  that 
callers  might  wish  to  access  through  a 
toll  call,  the  Commission  concluded  that 
it  must  take  steps  to  ensure  that  the 
protective  piuposes  imderlying 
Congress'  decision  to  remove  the 
tariSsd  services  exemption  are  fully 
realized. 

11.  The  Commission  tentatively 
concluded  that  when  a  common  carrier 
charges  a  telephone  subscriber  for  a  call 
to  an  interstate  information  service,  any 
form  of  remuneration  from  that  carrier 
to  an  entity  providing  or  advertising  the 
service,  or  any  reciprocal  arrangement 
between  such  entities,  constitutes  per  se 
evidence  that  the  charge  levied  actiially 
exceeds  the  charge  for  transmission. 
Accordingly,  interstate  services 
provided  through  such  arrangements 
would  fit  within  the  pay-per-call 
definition  and.  thus,  be  required  to  be 
offered  exclusively  through  900 
numbers.  The  Commission  invited 
comment  on  this  tentative  conclusion 
and.  also,  as  to  whether,  in  any  event, 
such  conduct  by  a  common  carrier  is 
just  and  reasoiuble. 

n.  Procedural  1 


A.  Ex  Parte  Presentations 

12.  This  is  a  non-restricted  notice- 
and-comment  rulemaking  proceeding. 
Ex  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 
See  generally  *7  CFR  $$  1.1202. 1.1203. 
1.1206. 

B.  Initial  Regulatory  Flexibility  Analysis 

13.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  USC  601.  the 
Commission  concluded  that  the 
proposals  contained  in  the  NPRM  may 
nave  some  impact  on  small  entities  due 
to  the  proposed  requirement  that  all 
presubscription  agreements  to  obtain 
interstate  information  services  be 
executed  in  writing.  Public  comment  is 
requested  on  the  initial  regulatory 
flexibility  analysis  set  forth  fully  in  the 
NPRM.  liiese  comments  must  be  filed 
in  accordance  with  the  same  filing 
deadlines  set  for  comments  on  the  other 
issues  in  this  NPRM  but  they  must  have 
a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Regulatory  Flexibility  Analysis. 

C.  Comment  Filing  Procedures 

14.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR 

$S  1.415. 1.419,  interested  parties  may 
file  comments  on  or  before  August  26. 
1996  and  reply  comments  on  or  before 


September  16,1996.  To  file  formally  in 
this  proceeding,  partidpanls  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
wish  each  Commissioner  to  have  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  far 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  N.W..  Washington.  O.C.  20554. 

15.  Parties  are  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submission  are 
in  addition  to  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Mary  Romano  of  the  Common 
Carrier  Bureau.  2025  M  Stieet,  N.W.. 
Room  6120.  Washington.  D.C.  20554. 
Such  submissions  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  form  using  MS  DOS  5.0  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comments)  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 

Ordering  CUaaea 

16.  It  is  ordered,  pursuant  to  Sections 
1, 4(i),  4(i),  and  228  of  the 
Communications  Act.  47  USC  §S  152. 
154(i).  154(1),  and  228,  diat  a  Notice  of 
Proposed  Rule  Making  is  hereby 
adopted,  proposing  amendment  of  47 
CFR  Part  64  as  set  forth  below. 

17.  It  is  further  ordered  that  CC 
Docket  No.  93-22  is  hereby  tetmiiuted. 

IB.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making 
including  the  initial  regulatory 
flexibility  analysis  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
Section  603(a]  of  the  Regulatory 
Flexibility  Act 

List  of  Sab(ects  in  47  CFR  Part  64 

Conunimications  common  carriers. 
Computer  technology.  Federal 
Commimications  Commission. 
Tslsphone. 
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Federal  Communicationa  ConuniaaiOD. 
WUlian  F.  Caloo. 
Acting  Secretary. 

Part  64  of  Title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  Sec.  4.  48  Stat.  1066,  as 
amended;  47  USC  1S4.  unless  otherwise 
noted.  Interpret  or  apply  sees.  201,  218, 226. 
228,  48  Stat  1070.  as  amended,  1077: 47  USC 
201.  218,  226.  228  unless  otherwise  noted. 

2.  Section  64.1S01(b)  is  revised  to 
read  as  follows: 

f  64.1501    OMnMons. 

•        *        *        •        • 

(b)  Presubscription  or  compamble 
arrangement  means  an  agreement  to 
purchase  information  services 
evidenced  by: 

(1)  A  written  contractual  agreement 
(including  one  transmitted  through 
electronic  medium)  between  an 
information  services  provider  and  a 
legally  competent  individual  that  is 
executed  for  the  sole  purpose  of 
arranging  purchase  of  information 
services  and  is  separate  or  easily 
severable  from  any  promotions  or 
induceinents,  and  in  which: 

(i)  The  service  provider  clearly  and 
conspicuously  discloses  to  the 
consumer  all  material  terms  and 
conditions  associated  with  the  use  of 
the  service,  including  the  service 
provider's  name  and  address,  a  business 
telephone  number  which  the  constmier 
may  use  to  obtain  additional 
information  or  to  register  a  complaint, 
and  the  rates  for  the  service; 

(ii)  The  service  provider  agrees  to 
notify  the  consumer  at  least  one  billing 
cycle  in  advance  of  any  future  rate 


(iiij  The  consumer  agrees  to  use  the 
service  on  the  terms  and  conditions 
disclosed  by  the  service  provider,  and 

(iv)  The  service  pravicler  requires  the 
use  of  an  identification  number  or  other 
means  to  prevent  unauthorized  access  to 
the  service  by  nonsubschbers;  or 

(2)  Ehsclosure  of  a  pre-existing  credit, 
prepaid  account,  debit,  charge,  or 
calUng  card  number,  along  with 
authorization  to  bill  that  number 
Provided,  that  an  actual  credit,  charge, 
or  calling  card; 

(i)  Has,  upon  request  or  application, 
been  delivered  to  the  party  to  be  billed 
prior  to  assessment  of  charges;  and 

(ii)  Does  not  operate  to  assess  charges 
through  automatic  niunber 
identification: 

(3)  Provided,  that  a  presubscription 
arrangement  to  obtain  information 


services  provided  by  means  of  a  toll-fiee 
number  shall  conform  to  the 
requirements  of  §  B4.1504(c). 

3.  Section  64.1504  is  amended  by 
revising  introductory  text  of  paragraph 
(c)  and  paragraphs  (d)  and  (e)  to  read  as 
follows: 

I64.1S04    ReetilefloincfittMueeofloa- 
(ne  numbers. 

(c)  The  calling  party  or  subscriber  to 
the  originating  Une  being  charged  for 
information  conveyed  during  the  call 
unless: 

•  *  a  •  • 

(d)  The  calling  party  or  subscriber  to 
the  originating  Une  being  called  back 
collect  for  the  provision  of  audio  or  data 
infomuitian  services,  simultaneous 
voice  conversation  services,  or  products: 
and 

(e)  The  calling  party  or  subscriber  to 
the  originating  Une  being  assessed  by 
virtue  of  the  caller  being  asked  to 
coimect  or  otherwise  transfer  to  a  pay- 
per-caU  or  other  information  service,  a 
charge  for  the  caU. 

4.  Section  64.1510  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

164.1610    BMIing  and  eollectton  of  pay^et^ 
caH  and  linittar  Mrvioa  ctiarges. 

•  •        •        •        • 

(O-  •  * 

(2)  Clearly  list  the  600  or  other  toU- 
bee  number  dialed  in  a  location 
separate  from  local  and  long  distance 
telephone  charges. 

IFR  Doc.  96-19137  Filed  7-25-96:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  TranaportatkMi  Board 

49CFR  Part*  1011, 1104, 1111, 1112, 
1113, 1114, 1115  and  1121 

[STB  Ex  Parte  No.  S27] 

ExpadHed  Procaduraa  For  Procaaainq 
Rail  Rata  Raasonablenees,  Exemption 
And  Revocation  Proceedings 

AGENCY:  Surface  Transportation  Board. 
ACTK3N:  Notice  Of  Proposed  Rulemaking. 

summary:  Under  new  49  U.S.C 
10704(d),  enacted  as  part  of  section 
102(a)  of  the  ICC  Termination  Act  of 
1995  (ICCTA),  the  Surface 
Transportation  Board  (Board)  is 
required  to  establish  procedures  to 
expedite  tiie  handling  of  challenges  to 
the  reasonableness  of  railroad  rates  and 
of  railroad  exemption  and  revocation 


proceedings.  This  pubUcation  contains 
our  proposed  regulations. 

DATES:  Comments  are  due  on  August  21, 
1996. 

AOOPESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  527  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1201  Constitution  Ave., 
NW.,  Washington,  DC  20423.  Parties  are 
encouraged  to  submit  all  pleadings  and 
attachments  on  a  3.5-inch  diskette  in 
WordPerfect  5.1  format. 

FOn  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Stilling,  (202)  927-7312. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATKM:  The 
Board's  decision  discussing  this 
proposal  is  available  to  all  persons  for 
a  charge  by  calling  DC  NEWS  &  DATA 
INC.  at  (202)  289-4357.  The  Board 
certifies  that  the  rules  proposed,  if 
adopted,  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  proposed  rules 
should  result  in  easier  and  quicker 
discovery  and  record-building.  The 
Board,  however,  seeks  comments  on 
whether  there  would  be  effects  on  small 
entities  that  should  be  considered.  If 
conmients  provide  information  that 
there  would  be  a  significant  effect  on 
smaU  entities,  the  Board  will  prepare  a 
regulatory  flexibility  analysis  at  the  final 
rule  stage. 

This  action  will  not  significantly 
affect  either  the  quaUty  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 

49  CFH  Port  1011 

Administrative  practice  and 
procedure.  Authority  delegations- 
(Covernment  agencies).  Organization 
and  functions  (Government  agencies). 

49  CFR  Parts  1104,  1112, 1113, 1114, 
and  1115 

Administrative  practice  and 
pttxedure. 

49  CFR  Part  UU 

Administrative  practice  and 
prtxxdure,  Investigations. 

49  era  Part  1121 

Administrative  practice  and 
procedure.  Rail  exemption  procedures, 
Railroads. 

Decided:  July  18,  laiM. 
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By  the  Boerd,  Chaiiman  Moigan,  Vice 
Chainnan  Simmons,  and  Commissioner 
Owen. 

Vemda  A.  Willianu. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  tide  49,  chapter  X,  parts  1011, 
1104, 1111, 1112, 1113, 1114, 1115  and 
1 121  of  die  Code  of  Federal  Regulations 
are  proposed  to  be  amended  as  follows: 

PART  1011— COMMISSION 
ORGANIZATION:  0ELECMT10NS  OF 
AUTNORITY 

1.  The  authority  citation  for  part  1011 
is  revised  to  read  as  foUows: 

Aulhoritj:  5  U.S.C.  553:  31  U.S.C  9701;  49 
U.S.C  701.  721,  13702. 

f  1011.7   [Amandadl 

2.  Section  1011.7  is  amended  as 
foUows: 

a.  In  paragraph  (b)(1),  remove  the 
words  "The  Chairman  of  the 
Commission"  and  add  in  their  place  the 
words  "The  Commission  (Board)". 

b.  Paragraph  (b)(2)  is  removed. 

PART  1104— FIUNG  WITH  THE 
BOARD^XmES-VERIFICATIONS- 
SERVICE-PLEADINGS,  GENERALLY 

3.  The  heading  of  part  1104  is  revised 
as  set  forth  above. 

4.  The  authority  citation  for  part  1104 
is  revised  to  read  as  foUows: 

Authority:  5  U.S.C.  559:  21  U.S.C  8S3a:  49 
U.S.C  721. 

5.  Part  1104  is  amended  as  foUows: 

H1104.3— 1104A  1104.10and  1104.12— 
1104.14    [Amended] 

a.  Remove  the  word  "Commission" 
and  add  the  word  "Board"  in  the 
foUowing  sections:  §S  1104.3(a). 
1104.3(b),  1104.4(b),  1104.5(b),  1104.6, 
1104.7(b).  1104.8, 1104.10(a), 
1104.10(b),  1104.12(a),  1104.12(b), 
1104.13(a)  and  1104.14(b). 

{1104.3, 1104.6  end  1104.11    [Amended] 

b.  Remove  the  word  "Commission's" 
and  add  the  word  "Board's"  in  the 
fbUowing  sections:  §§  1104.3(b),  1104.6 
and  1104.11. 

{1104.1    [Amended] 

c  Remove  the  words  "Interstate 
Commerce  Commission"  and  add  the 
words  "Surface  Transportation  Board" 
in  §  1104.1(a). 

{1104.3   [Amended] 

6.  Section  1104.3  is  amended  by 
adding  the  following  sentence  to  the 
end  of  paragraph  (a); 

(a)  •  *  *  In  addition  to  the  paper 
copies  required  to  be  filed  with  the 
Board,  3  copies  of:  (1)  Textual 
submissions  of  20  or  more  pages  and  (2) 


All  electronic  spreadsheets  should  be 
submitted  on  3.5  inch,  IBM  compatible 
formatted  diskettes  or  QIC-80  tapes. 
Textual  materials  must  be  in 
WordPerfect  5.1  format,  and  electronic 
spreadsheets  must  be  in  LOTUS  1-2-3 
release  5  or  earUer  format. 

•  *        *        *        • 

7.  In  $  1104.15,  piragraph  (a)  is 
revised  to  read  as  follows: 

{1104.16    Certtflcatton  of  eUglMHty  lor 
Federal  tMneftts  under  21  U.S.C.  853a. 

(a)  An  individual  who  is  applying  in 
his  or  her  name  for  a  certificate.  Ucense 
or  permit  to  operate  as  a  rail  carrier 
must  complete  the  certification  set  forth 
in  paragraph  (b)  of  this  section.  This 
certification  is  required  if  the  transferee 
in  a  finance  proceeding  under  49  U.S.C. 
11323  and  11324  is  an  individual.  The 
certification  also  is  required  if  an 
individual  applies  for  authorization  to 
acquire,  to  construct,  to  extend,  or  to 
operate  a  rail  line. 

•  •        •        *        • 

8.  Part  1111  is  revised  to  read  as 
follows: 

PART  1111— COMPLAINT  AND 
INVESTIGATION  PROCEDURES 

Sec. 

1111.1  Content  of  formal  complaints: 
joinder. 

1111.2  Amended  and  supplemental 
complaints. 

1111.3  Service. 

1111.4  Answers  and  cross  complaints. 

1111.5  Motions  to  dismiss  or  to  make  more 
definite. 

1111.6  Satisiactionof  complainL 

1111.7  Investigations  on  the  Board's  own 
motion. 

1111.8  Meeting  to  discuss  procedural 
maners. 

Authority:  5  U.S.C  559;  49  U.S.C  721. 

{1111.1    ContantollonnaleompMnt*; 
Joinder. 

(a)  General.  A  formal  complaint  must 
contain  the  correct,  unabbreviated 
names  and  addresses  of  each 
complainant  and  defendant.  It  shoiUd 
set  forth  briefly  and  in  plain  language 
the  facts  upon  which  it  is  based.  It 
should  include  specific  reference  to 
pertinent  statutory  provisions  and  Board 
regulations,  and  should  advise  the 
Board  and  the  defendant  fiiUy  in  what 
respects  these  provisions  or  r^ulations 
have  been  violated.  The  complaint 
should  contain  s  detailed  statement  of 
the  reUef  requested.  ReUef  in  the 
alternative  or  of  several  different  types 
may  be  demanded,  but  the  issues  raised 
in  die  formal  complaint  shoiUd  not  be 
broader  than  those  to  which 
complainant's  evidence  is  to  be  directed 
at  the  hearing.  In  a  complaint 
chaUenging  the  reasonableness  of  a  rail 


rate,  the  complainant  must  file  evidence 
on  the  absence  of  e!~3ctive  intramodal 
and  intermodal  competition  with  the 
complaint.  The  complainant  also  must 
make  available  to  counsel  for  the 
defendant(s)  aU  underlying  workpapers 
and  related  documents  supporting  its 
market  dominance  evidence.  In 
addition,  the  complainant  should 
indicate  in  the  complaint  whether  it 
intends  to  contest  the  rate  level  based 
on  a  constrained  market  pricing 
presentation  and,  if  so,  which  of  the 
constraints  it  will  contend  the  railroad 
violated,  or  whether  it  Intends  to  contest 
the  rate  level  based  on  the  procedures 
adopted  pursuant  to  49  U.S.C. 
10701(d)(3). 

(b)  Requests  for  oral  hearing.  A  fonnal 
complaint  may  include  a  request  that 
the  proceeding  be  handled  either  under 
the  modified  procedure  or  at  oral 
hearing.  A  request  for  oral  hearing 
should  detaU  why  oral  hearing  is 
required. 

(c)  Multiple  causes  of  action.  Two  or 
more  grounds  of  complaint  concerning 
the  same  principle,  subject,  or  statement 
of  facts  may  be  included  in  one 
complaint,  but  should  be  stated  and 
numbered  separately. 

(d)  Joinder.  Two  or  more 
complainants  may  join  in  one  complaint 
against  one  or  more  defendants  if  their 
respective  causes  of  action  concern 
substantially  the  same  alleged  violations 
and  like  facts. 

{1111.2    Amended  and  supplemenM 


An  amended  or  supplemental 
complaint  may  be  tendered  for  filing  by 
a  complainant  against  a  defendant  or 
defendants  named  in  the  original 
complaint,  stating  a  cause  of  action 
aUeged  to  have  accrued  within  the 
statutory  period  immediately  preceding 
the  date  of  such  tender,  in  favor  of 
complainant  and  against  the  defendant 
or  defendants.  The  time  limits  for 
responding  to  an  amended  or 
supplemental  complaint  are  computed 
pursuant  to  §§  1111.4  and  1111.5  of  this 
part,  as  if  the  amended  or  supplemental 
complaint  was  an  original  complaint. 

{1111.3   Seivica. 

A  complainant  is  responsible  for 
serving  formal  complaints,  amended  or 
supplemental  complaints,  and  cross 
complaints  on  the  defendant(s).  Service 
may  be  personal  or  by  mail.  'Ten  copies 
of  the  complaint  should  be  filed  with 
the  Board  together  with  an 
acknowledgment  of  service  by  fhe 
persons  served  or  proof  of  service  in  the 
form  of  a  statement  of  the  date  and 
maimer  of  service,  of  the  names  of  the 
persons  served,  and  of  the  addresses  to 
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which  the  papers  were  mailed  or  at 
which  they  were  delivered,  certified  by 
the  penon  who  made  service.  If 
complainaxit  cannot  serve  the 
complaint,  an  original  of  each  complaint 
accompanied  by  a  sufficient  number  of 
copies  to  enable  the  Board  to  serve  one 
upon  each  defendant  and  to  retain  10 
copies  in  addition  to  the  original  should 
be  Bled  with  the  Board. 


(1111.5   IMIonalDaaniiHartoniato 


11111.4 

(a)  Generally.  An  answer  shall  bo  filed 
within  the  time  provided  in  paragraph 
(b)  of  this  section.  An  answer  should  be 
responsive  to  the  complaint  and  should 
fully  advise  the  Board  and  the  parties  of 
the  nature  of  the  defonie.  In  answering 
a  complaint  rhnllenging  the 
reasonableness  of  a  rail  rate,  the 
defendant  should  indicate  whether  it 
will  contend  that  the  Board  is  deprived 
of  jurisdiction  to  hear  the  complaint 
because  the  revenue- variable  cost 
percentage  generated  by  the  traffic  is 
less  than  180  percent,  or  the  traffic  is 
subject  to  etCBCtive  product  or 
geographic  competition.  Evidence 
supporting  such  a  contention  is  due  45 
days  after  the  complaint  is  served  or 
within  such  addibonal  time  as  the 
Board  may  provide.  In  addition,  if  the 
defendant  intends  to  reply  to  a 
complainant's  evidence  on  the  absence 
of  e&ctive  intiamodal  or  intennodal 
competition  filed  with  the  complaint, 
such  a  reply  is  due  45  days  after  the 
complaint  is  served  or  within  such 
additional  time  as  the  Board  may 
provide.  The  defendant  also  must  make 
available  to  counsel  for  the  complainant 
all  underlying  workpapers  and  related 
documents  supporting  its  market 
dominance  evidence.  The  complaint 
may  reply  to  the  defendants'  product  or 
geogtaphic  competition  or  levenue- 
variabU  cost  evidence  within  20  days 
aiier  such  evidence  is  Bled  with  the 
Board  or  within  such  additicoal  time  as 
the  Board  may  provide. 

(b)  Time  for  filing:  copies;  service.  An 
answer  must  be  Bled  within  20  days 
after  the  service  of  the  complaint  or 
within  such  additional  time  as  the 
Board  may  provide.  The  original  and  10 
copies  of  an  answer  must  be  filed  with 
the  Board.  The  defendant  must  serve 
copies  of  the  answer  upon  the 
complainant  and  any  other  defendants. 

(cTCrews  complaints.  A  cross 
complaint  alleging  violations  by  other 
parties  to  the  proceeding  or  seeking 
relief  against  them  may  be  filed  with  the 
answer.  An  answer  to  a  cross  complaint 
shall  l>e  Bled  within  20  days  after  the 
service  date  of  the  cross  complaint.  The 
party  shall  serve  copies  of  an  answer  to 
a  cross  complaint  upon  the  other 
parties. 


An  answer  to  a  complaint  or  cross 
complaint  may  be  accompanied  by  a 
motion  to  dismiss  the  complaint  or 
cross  complaint  or  a  motion  to  make  the 
complaint  or  cross  complaint  more 
definite.  At  the  time  the  answer  is  Bled, 
if  the  defendant  has  reason  lo  believe 
that  the  complaint  or  cross  complaint 
should  be  dismissed,  a  motion  to 
dismiss  should  be  filed  with  the  answer. 
If  grounds  for  dismissing  the  complaint 
or  cross  complaint  arise  subsequent  to 
the  filing  of  the  answer,  a  motion  to 
Hj«.til««  shall  be  filed  within  20  days  of 
when  the  grounds  arise.  A  complainant 
or  cross  complainant  may,  within  10 
days  after  an  answer  is  filed,  file  a 
motion  to  make  the  answer  more 
definite.  Any  motion  to  make  mora 
definite  must  specify  the  defects  in  the 
particular  pleading  and  must  describe 
fully  the  additional  information  or 
details  thought  to  be  necessary. 


Miii2.1.iii2.4«idl112.f   [AmMidsd] 

a.  Remove  the  word  "Oimmiasion" 
and  add  the  word  "Board"  in  the 
following  sections:  §§  1112.1, 1112.4(a), 
Introductory  text,  and  1112.7. 

11112.1    [AmsndMl] 

b.  Remove  the  word  "Commission's" 
and  add  the  word  "Board's"  in  S  1112.1. 

11112.4   [Anwndad] 

c  Section  1112.4  is  amended  by 
removing  paragraph  (c). 

d.  Section  1112.10  is  revised  to  read 
as  follows: 

11112.10 


11111.6  Sadalaollon  of 

If  a  defendant  satisfies  a  formal 
complaint,  either  before  or  after 
answering,  a  statement  to  that  efiect 
signed  by  the  complainant  must  be  Bled 
(original  only  need  be  filed],  setting 
forth  when  and  how  the  complaint  has 
been  satisfied.  This  action  should  be 
taken  as  expeditiously  as  possible. 

11111.7  inveMlgatlaM  on  the  Board'* 


(a)  Service  of  decision.  A  decision 
instituting  an  investigation  on  the 
Board's  own  motion  will  be  served  by 
the  Board  upon  respondents. 

(b)  Default.  If  within  the  time  period 
stated  in  the  decision  instituting  an 
investigation,  a  respondent  fails  to 
comply  with  any  requirement  specified 
in  the  decision,  the  respondent  will  be 
deemed  in  default  and  to  have  waived 
any  Birther  proceedings,  and  the 
Investigation  may  be  decided  forthwith. 

|11t1.a    MssBng  t»  dfecuaa  proodural 


Within  7  days  after  an  answer  to  a 
complaint  is  filed,  the  parties  shall 
meet,  or  discuss  by  telephone,  discovery 
and  procedural  matters.  Within  14  days 
after  an  answer  to  a  complaint  is  filed, 
the  parties,  either  joinUy  or  separately, 
shall  file  a  report  with  the  Board  setting 
forth  a  proposed  procedural  schedule  to 
govern  future  activities  and  deadlines  in 
the  case. 

PART  1112-MOOtFIEO  PROCEDURES 

9.  The  authority  citation  for  part  1112 
is  revised  to  read  as  follows: 

AnllMCitr:  5  VS.C.  559;  48  U.S.a  701. 

10.  Part  1112  is  anwnded  as  follows: 


(a)  Requests.  Requests  for  oral 
hearings  in  matten  originally  assigned 
for  handling  under  modified  procedure 
must  include  the  reasons  why  the 
matter  catmot  be  properly  resolved 
under  modified  procedure.  Requests  for 
cross  examination  of  witnesses  must 
include  the  name  of  the  witness  and  the 
subject  matter  of  the  desired  cross 
examination. 

(b)  Disposition.  Unless  material  facta 
are  in  dispute,  oral  hearings  will  not  be 
held.  If  held,  oral  hearings  will  normally 
be  confined  to  material  issues  upon 
which  the  parties  disagree.  The  decision 
setting  a  matter  for  oral  heering  will 
define  the  scope  of  the  hearing. 

PART  1113-ORAL  HEARINQ 

11.  The  authority  dtaUon  for  part 
1113  Is  revised  to  read  aa  foUowa: 

Aalhariir  5  U.S.C  SSS:  M  U.S.C  721. 

12.  Part  1113  is  amended  as  follows: 

H1113-1.  H«4 111S.4— 111JJ,  1113.10, 
1113.12, 1113.13, 1113.1»-111J.11 
[Amsndedl 

a.  Remove  the  word  "Commission'' 
and  add  the  word  "Board"  in  the 
following  sections:  &$  1113.1(a), 
1113.2(a),  1113.2(b)(1),  1113.2(d), 
1113.4(a),  introductory  text,  1113.4(b), 
1113.5,  m3.8(b),  1113.7(0),  1113.8. 
1113.10,  lH3.12(a),  1113.12(b), 
1113.13, 1113.18. 1113.17(b)  and 
1113.18(c). 


(1113.1 

b.  In  §  1113.1,  paragraph  (c)(3)  is 
removed. 

11113.3   (AmandadI 

c  In  §  1113.3,  paragraph  (b)(2),  add  a 
period  after  the  word  "complaint"  and 
remove  the  remainder  of  the  paiagnph. 

11113,11    [AniMidadl 

d.  In  $  1113.11.  first  sentence,  remove 
the  words  "and  in  evidence"  and  add 
the  words  "in  evidence  and". 


Pedwl  Regiatar  /  Vol.  61.  No.  145  /  Friday.  July  26.  1996  /  Proposed  Rules  39tl3 


I111SJ1    [Ramovad] 
e.  Section  1113.31  is  removed. 


(1114.27    [AmandadI 
f.  In  S  1114.27,  paragraph  (a),  remove 


PART  1114— EVIDENCE;  DISCOVERY       *'  ""^  ■°'*  ""^  sentences. 


flllOO    Production  of  documents  aid 
raoQids  and  an»y  upon  land  for  Inspection 


13.  The  authority  citation  for  part 
1114  is  revised  to  reed  as  follows: 

Authocily:  5  U.S.C.  559: 49  U.S.C  721. 

14.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A— Osnaial  Rulaa  of  Evidance 

Sec 

1114.1  Generally. 

1114.2  Suspension  of  rulei. 

Subpart  A— Qaneral  Ruias  of  Evidance 

11114.1  Qanaraily. 

Unless  a  different  requirement  is 
imposed  by  these  rules,  the  Board  will 
follow  the  Federal  Rules  of  Evidence 
and  the  Federal  Rules  of  Civil  Procedure 
used  in  United  States  district  courts. 

11114.2  Suspension  of  rules. 
In  the  interest  of  expediting  a 

decision,  or  for  other  good  cause  shown, 
the  Board  may  suspend  the 
requirements  or  provisions  of  any  of 
these  rules  in  a  particular  case  on 
application  of  a  party  or  in  its  own 
motion  and  may  order  proceedings  in 
accordance  with  its  direction. 
IS.  Subpart  B  is  amended  as  follows: 

M1114.21, 1114J3. 1114^4, 1114J8. 
1114.27,  and  1114.31    [Amandad] 

a.  Remove  the  word  "Commission" 
and  add  the  word  "Board"  in  the 
following  sections:  §§  1114.21(c)(3), 
1114.21(c)(91  and  the  concluding  text, 
1114.21(d).  1114.21(e),  introductory 
text,  1114.23(b).  1114.23(c). 
1114.23(d)(1),  1114.23(d)(2), 
ni4.24(b)(2),  1114.24(b)(3).  1114.24(d). 
1114.24(h).  1114.26(a).  1114.27(b). 
1114.31(a).  1114.31(b)(1).  1114.31(b)(2). 
tll4.31(c)  and  1114.31(d). 

(1114.31    (Amandad) 

b.  Remove  the  word  "Commission's" 
and  add  the  word  "Board's"  in 
§  1114.31(b).  introductory  text 

(1114.21    [Amended] 

c.  hi  §  1114.21.  paragraph  (a)(1), 
remove  the  words  "(except  the  review 
boards)". 

(1114J8   [Amandad] 

d.  In  S  1114.26,  paragraph  (a),  remove 
the  second  sentence. 

(1114.26    [Amandad] 

e.  In  S  1114.26,  paragraph  (c),  remove 
the  words  "In  those  proceedings  not 
requiring  a  petition  for  interrogatories, 
and  unless  under  special  circumstances 
and  for  good  cause,"  and  capitalize  the 
word  "no". 


(1114.27   [Amandad] 

g.  In  S  1114.27,  paragraph  (c),  remove 
the  words  "In  those  proceedings  not 
requiring  a  petition  for  requests  for 
admission,  and  unless  under  special 
circumstances  and  for  good  cause 
shown,"  and  capitalize  the  word  "no". 

(1114.31    [Amandad] 

h.  In  S  1114.31,  paragraph  (a),  remove 
the  last  two  sentences. 


(1114.31    [Ai 

i.  In  §  1114.31,  paragraph  (b)(1), 
remove  the  words  "49  U.S.C.  10321 
(c)(3)  and  (d)(4)"  and  add  in  tiieir  place 
the  words  "49  U.S.C.  721  (c)  and  (d)". 

16.  The  additions  and  revisions  to 
subpart  B  are  as  follows: 

a.  Section  1114.21  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (f)  as  follows: 

(1114.21    ApplteaMWy;  gsnaral 
pfovlalons. 

•  •        •        «   -     • 

(b)  How  discovery  is  obtained.  All 
discovery  procedures  may  be  used  by 
parties  without  filing  a  petition  and 
obtaining  prior  Board  approval. 

•  •         •         •         • 

(f)  Service  of  discovery  materials. 
Unless  otherwise  ordered  by  the  Board, 
depositions,  interrogatories,  requests  for 
documents,  requests  for  admissions,  and 
answers  and  responses  thereto,  shall  be 
served  on  other  counsel  and  parties,  but 
shall  not  be  filed  with  the  Board.  Any 
such  materials,  or  portions  thereof, 
should  be  appended  to  the  appropriate 
pleading  when  used  to  support  or  to 
reply  to  a  motion,  or  when  used  as  an 
evidentiary  submission. 

b.  Section  1114.22  is  revised  to  read 
as  follows: 

(1114.22    Depoattion. 

(a)  Purpose.  The  testimony  of  any 
person,  including  a  party,  may  be  taken 
by  deposition  upon  oral  examination. 

(b)  Request.  A  party  requesting  to  take 
a  deposition  and  perpetuate  testimony: 

(1)  Should  notify  all  parties  to  the 
proceeding  and  the  person  sought  to  be 
deposed;  and 

(2)  Should  set  forth  the  name  and 
address  of  the  witness,  the  place  where, 
the  time  when,  the  name  and  office  of 
the  officer  before  whom,  and  the  cause 
or  reason  why  such  deposition  will  be 
taken. 

^  c.  Section  1114.30  is  revised  to  read 
as  follows: 


(a)  Scope.  Any  party  may  serve  on  any 
other  party  a  request: 

(1)  To  produce  and  permit  the  party 
making  the  request  to  inspect  any 
designated  documents  (including 
writings,  drawings,  graphs,  charts, 
photographs,  phonograph  records, 
tapes,  and  other  dau  compilations  from 
which  information  can  be  obtained, 
translated,  if  necessary,  with  or  without 
the  use  of  detection  devices  into 
reasonably  usable  form),  or  to  inspect 
and  copy,  test,  or  sample  any  tangible 
things  which  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served,  but  if  the 
writings  or  data  compilations  include 
privileged  or  proprietary  information  or 
information  the  disclosure  of  which  is 
proscribed  by  the  Act,  such  writings  or 
data  compilations  need  not  be  prodiiced 
under  this  rule  but  may  be  provided 
pursuant  to  §  1114.26(b)  of  this  part;  or 
(2)  To  permit,  subject  to  appropriate 
hability  releases  and  safety  and 
operating  considerations,  entry  upon 
designated  land  or  other  property  in  the 
possession  or  control  of  the  party  upon 
whom  the  request  is  served  forifae 
purpose  of  inspecting  and  measuring, 
surveying,  photographing,  testing,  or 
sampling  the  property  or  any  designated 
object  or  operation  thereon. 

(b)  Procedure.  Any  request  filed 
pursuant  to  this  rule  should  set  forth  the 
items  to  be  inspected  either  by 
individual  item  or  by  category  and 
describe  each  item  and  category  with 
reasonable  particularity.  The  request 
should  specify  a  reasonable  time,  place, 
and  marmer  of  making  the  inspection 
and  performing  the  related  acts. 

d.  Section  1114.31  is  amended  by 
adding  a  new  paragraph  (b)(2)(iv)  and 
adding  concluding  text  to  paragraph  (d) 
as  follows: 

(111431    Failure  10  roapond  to  discovery. 
•        •        *        *        » 

(b)'  •  • 
,2)  .  .  . 

(iv)  In  lieu  of  any  of  the  foregoing 
orders,  or  in  addition  thereto,  the  Board 
shall  require  the  party  (ailing  to  obey 
the  order  or  the  attorney  advising  that 
party,  or  both,  to  pay  the  reasonable 
expenses,  including  attorney's  fees, 
caused  by  the  failure,  unless  the  Board 
finds  that  the  failure  was  substantially 
justified  or  that  other  circumstances 
make  an  award  of  expenses  unjust 

(d)  *  *  T.  In  Ueu  of  any  such  order 
or  in  addition  thereto,  the  Board  shall 
require  the  party  failing  to  act  or  the 
Btiomey  advising  that  party  or  both  to 
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pay  the  reasonable  expenses,  including 
attorney's  fees,  caused  by  the  fiailuie, 
unless  the  Board  finds  that  the  foilure 
was  substantially  justified  or  that  other 
drctunstances  make  an  award  of 
expenses  unjust. 


(not  to  exceed  20  days)  the  Board  may 
authorize.  Replies  must  be  filed  within 
20  days  of  the  date  the  appeal  is  filed. 
•        •        •        *        • 

c.  Section  1115.3  is  revised  to  read  as 
follows: 

{111SJ    Board  actions  oOMT  Own  InMai 


PARTIIIS-APPELLA-re 
PROCEDURES 

17.  The  authority  citation  for  part 
1115  is  revised  to  read  as  follows: 

AuAorUr.  5  LI'S.C.  599:  49  U.S.C  721. 

18.  Part  1115  is  amended  as  follows: 

H  1115.1, 1115.2  and  1115.6-1115.8 
[Ainanded] 

a.  Remove  the  word  "Commission" 
and  add  the  word  "Board"  in  the 
following  secUons:  §$  1115.1(b), 
1115.1(c).  1115.2(b)(2).  1115.2(g), 
1115.5(a),  1115.S(b),  1115.6, 1115.7  and 
1115.8. 

§1115.1    (Amandsd] 

b.  In  S  1115.1,  paragraph  (c),  remove 
the  words  "Chairman  of  the 
Commission."  at  the  end  of  the  first 
sentence  and  add  in  their  place  the 
words  "entire  Board.". 

{1115.7    [Amandad] 

c.  In  S  1115.7,  remove  the  words 
"Interstate  Conunnce  Commission"  and 
add  in  their  place  the  words  "Surface 
Transportation  Board". 

19.  The  additions  and  revisions  to 
part  1115  are  as  follows: 

a  Section  1115.1,  paragraph  (a),  is 
revised  to  read  as  follows: 

11115.1    Scope  drills. 

(a)  These  appellate  procedures  apply 
in  cases  where  a  hearing  is  required  by 
law  or  Board  action.  They  do  not  apply 
to  informal  matters  siich  as  car  service, 
temporary  authority,  suspension, 
special  permission  actions,  or  to  other 
matters  of  an  interlocutory  nature. 
Abandoimients  and  discontinuance 
proceedings  instituted  under  49  U.S.C. 
10903  are  governed  by  separate 
appellate  procedures  exclusive  to  those 
proceedings.  (See  49  CFR  part  1152) 

b.  In  §  1115.2,  the  introductory  text 
and  paragraph  (e)  are  revised  to  read  as 
follows: 

{1115.2    InWal  dadakMis. 

This  category  includes  the  initial 
decision  of  an  administrative  law  judge, 
individual  Commissioner  or  employee 
board. 


(e)  Appeals  must  be  filed  within  20 
days  after  the  service  date  of  the 
decision  or  within  any  further  period 


(a)  A  discretionary  appeal  of  an  entire 
Board  action  is  permitted. 

(b)  The  petition  will  be  granted  only 
upon  a  showing  of  one  or  more  of  the 
following  points:  . 

(1)  The  prior  action  will  be  a^cted 
materially  because  of  new  evidence  or 
changed  circumstances. 

(2)  The  prior  action  involves  material 
error. 

(c)  The  petition  must  state  in  detail 
the  nature  of  and  reasons  for  the  relief 
requested.  When,  in  a  petition  filed 
under  this  section,  a  party  seeks  an 
opportunity  to  introduce  evidence,  the 
evidence  must  be  stated  briefly  and 
must  not  appear  to  be  cumulative,  and 
an  explanation  must  be  given  why  it 
was  not  previously  adduced. 

(d)  The  petition  and  any  reply  must 
not  exceed  20  pages  in  length.  A 
separate  preface  and  summary  of 
argument,  not  exceeding  3  pages,  may 
accompany  petitions  and  replies  and 
must  accompany  those  that  exceed  10 
pages  in  length. 

(e)  Petitions  must  be  filed  within  20 
days  after  the  service  of  the  action  or 
within  any  further  period  (not  to  exceed 
20  days)  as  the  Board  may  authorize. 

(f)  The  filing  of  a  petition  will  not 
automatically  stay  the  effect  of  a  prior 
action,  but  the  Board  may  stay  the  effect 
of  the  action  on  its  own  motion  or  on 
petition.  A  petition  to  stay  may  be  filed 
in  advance  of  the  petition  for 
reconsideration  and  shall  be  filed 
within  10  days  of  service  of  the  action. 
No  reply  need  be  filed.  However,  if  a 
party  elects  to  file  a  reply,  it  must  reach 
the  Board  no  later  than  16  days  after 
service  of  the  action.  In  all  proceedings, 
the  action,  if  not  stayed,  will  become 
effective  30  days  after  it  is  served, 
unless  the  Board  provides  for  the  action 
to  become  effective  at  a  different  date. 
On  the  day  the  action  is  served  parties 
may  initiate  judicial  review. 

d.  Section  1115.4  is  revised  to  read  as 
follows: 

{1115.4    Pstltlonatoraapan 
adminlsliaUwry  final  actions. 

A  person  at  any  time  may  file  a 
petition  to  reopen  any  administratively 
final  action  of  the  Board  pursuant  to  the 
requirements  of  S  1115.3  (c)  and  (d)  of 
this  part.  A  petition  to  reopen  must  state 
in  detail  the  respects  in  which  the        « 
proceeding  involves  material  error,  new 


evidence,  or  substantially  changed 
circimistances  and  must  include  a 
request  that  the  Board  make  such  a 
determination. 

e.  A  new  S  1115.9  is  added  to  read  as 
follows: 

{1115.9    Intsitocutofy  Appeals. 

(a)  Rulings  of  Board  employees, 
including  administrative  law  judges, 
may  be  appealed  prior  to  service  of  the 
initial  decision  only  if: 

(1)  The  ruling  denies  or  terminates 
any  person's  participation; 

(2)  The  ruling  grants  a  request  for  the 
inspection  of  documents  not  ordinarily 
available  for  public  inspection  and  the 
requested  dociunents  are  not  otherwise 
subject  to  a  protective  order  entered  by 
the  Board  pursuant  to  49  CFR 
1114.21(c); 

(3)  The  ruling  overrules  an  objection 
based  on  privilege,  the  result  of  which 
ruling  is  to  require  the  presentation  of 
testimony  or  dociunents;  or 

(4)  The  ruling  may  result  in 
substantial  irreparable  harm,  substantial 
detriment  to  the  public  interest,  or 
undue  prejudice  to  a  party. 

(b)  Any  interlocutory  appeal  of  a 
ruling  shall  be  filed  with  the  Board 
within  three  (3)  business  days  of  the 
ruling.  Replies  to  any  interlocutory 
appeal  shall  be  filed  with  the  Board 
within  three  (3)  business  days  after  the 
filing  of  any  such  appeal. 

20.  Part  1121  is  revised  to  read  as 
follows: 

PART  1121— RAIL  EXEMPTION 
PROCEDURES 

1121.1  Scope. 

1121.2  Discovery. 

1121.3  Content. 

1121.4  Proceduras. 

Authority:  S  U.S.C  SS3: 49  U.S.C  10502 
and  10704. 

{1121.1    Scope. 

These  procedures  generally  govern 
petitions  filed  under  49  U.S.C.  10502  to 
exempt  a  transaction  or  service  from  49 
U.S.C.  subtitle  IV.  or  any  provision  of  49 
U.S.C.  subtitle  IV,  or  to  revoke  an 
exemption  previously  granted.  These 
procedures  also  apply  to  notices  of 
exemption. 

{1121.2    Otocovary. 

Discovery  may  begin  upon  the  filing 
of  the  petition  for  exemption  or  petition 
for  revocation  of  an  exemption.  A  party 
may  begin  discovery  prior  to  filing  a 
petition  to  revoke  an  exemption  or  a 
notice  of  exemption  by  filing  a  notice  of 
intent  to  file  a  petition  for  revocation. 
Discovery  shall  follow  the  procedures 
set  forth  at  49  CFR  part  1114,  subpart  B. 
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{1121 J    Contant 

(a)  A  party  filing  a  petition  for 
exemption  shall  provide  its  case-in- 
chief,  along  with  its  supporting 
evidence,  workpapers,  and  related 
documents  at  the  time  it  files  its 
petition. 

(b)  A  petition  must  comply  with 
environmental  or  historic  reporting  and 
notice  requirements  of  49  CFR  part 
1105,  if  applicable. 

(1121.4    Procadurss. 

(a)  Exemption  proceedings  are 
informal,  and  public  comments  are 
generally  not  sought  during 
consideration  of  exemption  petition 
proposals,  except  as  providcKl  in 
paragraph  (d)  of  this  section.  However, 
the  Board  may  consider  during  its 
deliberation  any  public  comments  filed 
in  response  to  a  petition  for  exemption. 

(b)  If  the  Board  determines  that  the 
criteria  in  49  U.S.C  10502  are  met  for 
the  proposed  exemption,  it  will  issue 
the  exemption  and  publish  a  notice  of 
exemption  in  the  Federal  Register. 


(c)  If  the  impact  of  the  proposed 
exemption  cannot  be  ascertained  from 
the  iiiformation  contained  in  the 
petition  or  accompanying  submissions 
or  if  significant  adverse  impacts  might 
occur  if  the  proposed  exemption  were 
granted,  the  Board,  in  its  discretion, 
may: 

(1)  Direct  that  additional  information 
be  filed;  or 

(2)  Publish  a  notice  in  the  Federal 
Register  requesting  public  comments. 

(d)  Exemption  petitions  containing 
proposals  that  are  directly  related  to  and 
concurrently  filed  with  a  primary 
application  will  be  considered  along 
with  that  primary  application. 

(e)  Unless  otherwise  specified  in  the 
decision,  an  exemption  generally  will  be 
effective  30  days  from  the  service  date 
of  the  decision  granting  the  exemption. 
Unless  otherwise  provided  in  the 
decision,  petitions  to  stay  must  be  filed 
within  10  days  of  the  service  date,  and 
petitions  to  reopen  under  49  CFR  part 
1115  or  49  CFR  1152.25(e)  must  be  filed 
within  20  days  of  the  service  date. 


(f)  Petitions  to  revoke  an  exemption  or 
the  notice  of  exemption  may  be  filed  at 
any  time.  The  person  seeking  revocation 
has  the  burden  of  showing  that  the 
revocation  criteria  of  section  10S02(d) 
have  been  met.  A  party  seeking 
revocation  of  an  exemption  or  a  notice 
of  exemption  shall  provide  all  of  its 
supporting  information  at  the  time  it 
files  its  petition. 

(g)  In  abandonment  exemptions, 
petitions  to  revoke  in  part  to  impose 
public  use  conditions  under  49  CFR 
1152.28,  or  to  invoke  the  Trails  Act,  16 
U.S.C.  1247(d).  may  be  filed  at  any  time 
prior  to  the  consummation  of  the 
abandorunent,  except  that  public  use 
conditions  may  not  prohibit  disposal  of 
the  properties  for  any  more  than  the 
statutory  limit  of  180  days  after  the 
effective  date  of  the  decision  granting 
the  exemption. 

IFR  Doc  9e-18S49  Filed  7-25-96;  8:45  am) 
SUMS  coos  «is-os-r 


39116 


Notices 


Fadanl  lagMv 

Vol.  61,  No.  145 
Friitoy.  July  26.  1996 


•n*  »«*)n  0»  Ihe  FEDERAL  REGISTER 
contains  documents  other  than  mtes  Of 
proposed  rules  that  are  applicable  to  the 
pubtc  r4otic8s  ol  hearings  and  investigations, 
commitlae  meetings,  agency  decisions  and 
niings,  delegalians  of  authonly,  filing  of 
petitions  and  applications  and  agency 
statements  of  ogonizaiion  and  hmcttons  are 
eiamples  ol  documents  appearing  in  this 


DEPARTMENT  OF  AGRICULTURE 

SubmisakHi  tor  0MB  Ravtamr; 
Comment  Request 

luly  19,  1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affeirs,  Office  of 
Management  and  Budget  (OMB), 
Washington.  tX:  20503  and  to 
Department  Clearance  Officer,  USDA, 
PACC-IRM,  Ag  Box  7630,  Washington, 
DC  20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

Farm  Service  Agency 

Title:  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(1996  Act) — Delinquent  Account 
Servicing  and  Inventory  Property 
Management  (7  CFR  parts  1955  and 
1956). 

Summary:  The  Federal  Agriculture 
Improvement  and  Reform  Act 
eliminates  the  leaseback/buyback 
program.  Information  is  collected  for 
debt  settlement  and  debt  forgiveness. 
■  .Veed  and  Use  of  the  Information:  The 
information  is  used  for  program 
decisions  regarding  delinquent  Farm 
Credit  borrowers. 

Description  of  Respondents:  Fanns; 
Individuals  or  households. 

Number  of  Respondents:  5,368. 

Frequency  of  Responses: 
Rei:ordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  2,835. 


Emergency  piocsssing  of  this 
submission  has  been  requested  by  July 
23, 1996. 
OonaU  E.  Hokfaer, 

Deputy  Departmental  Clearance  Officer 
IFR  Doc  96-18995  Filed  7-25-96;  8:45  am) 


Foraet  Servtee 

Clartw  Mountain  EJ.S.;  Clearwaler 
National  Foraet,  Clearwater  County,  ID 

AOBICV:  Forest  Service,  USDA. 
ACnOM:  Notice;  Intent  to  prepare 
enviroimientBl  impact  statement 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
sutement  (EIS)  to  disclose  the 
environmental  effects  of  a  proposed 
timber  harvest  in  the  Clarke  Mountain 
area.  There  will  be  some  newly 
constructed  roads  to  access  some  of  the 
timber  stands.  The  proposal  also 
includes  fishery  and  wildlife 
improvement  projects  such  as 
reconstructing  several  roads, 
abandoning  and/or  obliterating  several 
miles  of  roads,  restricting  access  on 
other  roads,  as  well  as  improving 
recreation  facilities.  An  Off-Highway 
Vehicle  (OHV)  loop  trail  system  will 
also  be  proposed  that  is  approximately 
33  miles  long,  utilizing  several  existing 
roads  and  trails 

The  area  is  located  on  the  Pierce 
District  of  the  Clearwater  National 
Forest,  Townships  37  and  38  North. 
Range  7  East,  Boise  Meridian. 

The  purpose  of  the  proposal  and 
subsequent  effects  analysis  is  to  meet 
the  intent  of  the  Clearwater  Forest  Plan, 
using  an  ecosystem  management 
approach  for  management  ares  included 
in  the  12,700  acre  treatment  area.  There 
are  five  management  areas  (MA)  within 
the  analysis  area.  MA-El  emphasizes 
growth  and  yield  of  timber,  MA-M2 
emphasizes  protection  of  riparian 
resources,  MA-C4  emphasizes  big-game 
winter  range  along  with  timber 
production,  MA-C3  emphasizes 
management  of  big-game  winter  range  in 
areas  unsuitable  for  timber  production, 
and  MA-US  are  unsuitable  areas  for 
timber  or  big  game  habitat. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  September  9. 1996  to  receive 
timely  consideration  in  the  preparation 
of  the  draft  EIS.  The  draft  EIS  will  be 


filed  with  the  Envirorunental  Protection 
Agency  in  November  1996.  The  final 
EIS  and  Record  of  Decision  is  expected 
to  be  issued  in  February  1997. 
A0ORESSE8:  Send  written  comments  to 
Douglas  Gober,  District  Ranger,  Pierce 
Ranger  District,  Route  2,  Box  191, 
Karaiah,  ID  83536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Pahner,  EIS  Project  Team  Leader, 
(208)  935-2513. 

RESPONSIBLE  OFFKUU  The  responsible 
official  for  decisions  regarding  this 
analysis  is  James  L.  Caswell,  Clearwater 
National  Forest  Supervisor.  He  will 
select  the  preferred  alternative  based 
upon  the  analysis.  His  address  is  12730 
Highway  12,  Orofino,  ID  83544. 
SUPPLEMBITARY  INFORMATION:  The 
proposal  includes  timber  harvest  of 
varying  intensities  from  precommerdal 
thiimings  to  clear  cuts  with  reserve 
trees.  Harvest  would  amount  to  about  19 
million  board  feet  of  timber  from  about 
1200  acres,  and  approximately  5  miles 
of  road  would  be  built  and  about  15 
miles  reconstructed.  Site-specific 
riparian  buffers  will  be  developed  for 
each  cutting  unit  and  will  meet  intent 
of  the  Inland  Fish  Strategy  (INFISH). 

Because  instream  conditions  are  not 
meeting  desired  conditions  for  cobble 
embeddedness,  erosion  sources  in  the 
watershed  would  be  corrected, 
including  stabilizing  and/or  closing 
roads  that  are  no  longer  needed  and 
reconstructing  roads  needed  for  a  long 
term  transportation  plan.  Live  stream 
crossings  would  be  minimized  on  any 
new  road  construction. 

Approximately  6500  of  the  12.700 
acre  treatment  area  was  acquired  by  the 
Forest  Service  between  1987  and  1992 
in  land  exchanges  with  a  private  . 
company.  The  majority  of  this  acquired 
land  had  been  heavily  roaded  and 
harvested  before  the  Forest  Service 
acquired  it. 

Functioning  old  growth  areas  will  be 
analyzed  and  designated  and  future  old 
growth  areas  would  be  plarraed  for  and 
will  be  on  landtypes  and  in  areas  that 
historically  had  the  best  chance  of 
maintaining  old  growth  on  them.  Three 
of  these  future  areas  within  the  Clarke 
Mountain  treatment  area  were  identified 
in  the  Fuzzy  Bighorn  Environmental 
Assessment,  but  all  these  areas  are 
several  decades  away  from  functioning 
as  old  growth.  Presently,  the  Forest 
Service  would  manage  biological 
corridors,  and  designate  five  percent  or 
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more  old  growth  habitat  per  10,000  acre 
compartment. 

Because  use  is  increasing  in  dispersed 
camping  areas,  the  Forest  Service  would 
install  dispersed  camping  signs  in  the 
analysis  area. 

Because  there  are  dying  stands  of 
white  pine,  lodgepole  pine  stands  over 
80  years  old.  several  pathogens  at  work 
in  many  stands,  a  hi^  fuel  buildup  in 
several  stands,  and  other  silvicultural 
treatment  needs  in  the  analysis  area,  the 
Forest  Service  would  rehabilitate  dying 
white  pine  plantations,  salvage  dead 
and  dying  timber,  improve  the  species 
mix  through  commercial  and 
precommercial  thinning,  and  harvest 
stands  that  have  reacheJd  maturity  while 
maintaining  the  old  growth  component. 

Because  OHV  (Off-Highway  Vehicle) 
use  is  increasing,  and  it  is  generally 
hard  to  find  designated  areas  with  semi- 
primitive  type  quality  and  viewsheds, 
the  Forest  Service  would  create  an  OHV 
loop  trial  system  that  would  utilize  an 
old  jeep  road  along  Elk  Mountain  Ridge 
and  improve  a  route  to  Clark  Mountain 
Lookout.  The  trailhead  would  be  at 
Cottonwood  Flats  along  Orogrande 
Creek. 

Scoping  began  internally  with  an 
Integrated  Resource  Analysis,  the 
findings  of  which  will  be  incorporated 
into  the  Clarke  Mtn.  EIS.  Scooping  will 
continue  with  the  public  with  the 
annotmcement  of  this  new  proposal  and 
these  comments  will  help: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Identify  alternatives  to  the 
proposed  action. 

4.  Identify  potential  environmental 
effects  of  each  alternative. 

5.  Determine  potential  cooperating 
agencies  and  task  assignments. 

Some  public  comments  have  already 
been  received  to  date.  Internally 
identified  issues  coupled  with  pulilic 
concerns,  points  out  the  following 
issues  driving  alternatives: 

1.  The  effect  of  building  roads  in  a 
"roadless  area". 

2.  Regeneration  harvest  units  over  40 
acres  in  size. 

3.  The  economics  of  planning  a  viable 
sale  because  of  the  expense  of  helicopter 
logging. 

The  lead  agency  for  this  project  is  the 
U.S.  Forest  Service.  The  Forest  Service 
will  cooperate  with  other  Country, 
State,  Federal  Agencies  and  tribes  who 
display  an  interest  in  the  project,  and 
who  require  assessment  and 
concurrence. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  November  1996.  The 


comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  dale  the 
Enviroiunental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  coiut  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  enviroimienlal  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  enviroiunental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
Chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  /uly  8. 1996. 
fames  L.  Caswell, 
Forest  Supervisor. 

IFR  Doc.  96-18989  Filed  7-25-96: 8:45  am) 
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Rural  Housing  Service 

Notice  of  Raquaat  lor  ExtsnskMi  of  a 
Currently  Approved  hifonnaUon 
CoHsction 

AOeWY:  The  Rural  Housing  Service, 

USDA. 

ACTION:  Proposed  collection;  comments 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  aimounces  the  Rural  Housing 
Service's  (RHS)  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
program  for  Prepayment  and 
Displacement  Prevention  of  Multiple 
Family  Housing  Loans. 
DATES:  Comments  on  this  notice  must  be 
received  by  September  24, 1996  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Booker  T.  Reaves.  Senior  Loan  Officer. 
Multi-Family  Housing  Portfolio 
Management  Division.  RHS.  U.S. 
Department  of  Agriculture,  Stop  0782. 
Washington,  D.C.  20250,  Telephone 
(202)  720-1617. 

suppLaetTARY  information: 

Title:  Prepayment  and  Displacement 
Prevention  of  Multiple  Family  Housing 
Loans 
OMB  Number:  0575-0155. 
Expiration  Date  of  Approval: 
September  1996. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Rural  Housing  Service 
(RHS)  is  authorized  under  sections  514, 
^5,  516,  and  521  of  Title  V  of  the 
Housing  Act  of  1949,  as  amended,  to 
provide  loans  and  grants  to  eligible 
recipients  for  the  development  of  rural 
rental  housing.  Such  multiple  family 
housing  projects  are  intended  to  meet 
the  housing  needs  of  persons  or  families 
having  low-  to  moderate-incomes, 
senior  citizens,  the  handicapped,  arid 
domestic  farm  laborers. 

RHS  has  the  responsibility  of  asstuing 
the  public  that  the  housing  projects 
financed  are  owned  and  operated  as 
mandated  by  Congress.  FmHA 
Instruction  1965-E  regulation  was 
issued  to  insure  proper  servicing  actions 
are  accomplished  for  projetls  financed 
with  multiple  family  housing  loan  and 
gi^ant  funds.  Minimal  requirements  have 
been  established  as  deemed  necessary  to 
assure  that  applicable  laws  and 
authorities  are  carried  out  as  intended 
and  to  improve  the  Agency's  ability  to 
assure  the  continued  availability  of  the 
facilities  financed  imder  RHS  multiple 
housing  programs  to  eligible  users. 
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Without  the  provisions  of  this 
regulation.  RHS  would  be  unable  to 
provide  the  necessary  guidance  to  the 
RHS  field  staff  to  assist  borrowers  in 
processing  servicing  actions  affecting 
their  projects.  RHS  also  would  not  be 
able  to  quickly  respond  to  servicing 
requests  bom  borrowers,  initiate 
servicing  actions  or  establish  a  uniform 
procedure  for  processing  such  requests 
from  borrowers.  RHS  must  be  able  to 
assure  Congress  and  the  general  public 
that  all  projects  financed  with  multiple 
fomily  housing  funds  will  be 
maintained  for  the  purposes  for  which 
they  are  intended  and  for  the  benefit  of 
those  they  are  mandated  to  serve. 

The  Housing  and  Community 
Development  Act  of  1987  required  that 
rural  rental  housing  borrowers  wishing 
to  prepay  their  RHS  financed  loans  must 
be  offered  a  fair  incentive  to  not  prepay 
the  loan  when  RHS  makes  the  decision 
thai  the  bousing  continues  to  be  needed 
to  serve  low-  and  moderate-income 
tenants.  If  the  borrower  rejects  the 
incentive,  the  housing  must  be  offered 
for  sale  to  a  non-profit  organization. 
Prepayment  can  only  be  accepted  if  RHS 
decided  there  is  no  need  for  the  housing 
or  if  no  nonprofit  organization  can  be 
found  to  purchase  the  project  at  fair 
market  value. 

The  information  required  is  collected 
on  a  project-by-project  basis  and  is  in 
accordance  with  the  Housing  Act  of 
1949.  as  amended,  so  that  RHS  can 
provide  guidance  and  be  assured  of 
compliance  with  the  terms  and 
conditions  of  loan,  grant,  and/or  subsidy 
agreements. 

Estimate  of  Burden:  Public  leporting 
burden  for  this  collection  of  informatiOT' 
is  estimated  to  average  1.3  hours  per 
response. 

nespondents:  Individuals  or 
households,  stale  or  local  governments, 
farms,  businesses  or  other  for-profits, 
non-profit  institutions,  existing 
borrowers,  transferors  and/or 
transferees. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Number  of  Responses  per 
Respondent:  1.4. 

Estimated  Total  Annual  Burden  on 
Respondents:  547  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Barbara  Williams, 
Regulations  and  Paperwork 
Management  Division,  at  (202)  720- 
9725. 

Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RHS,  including 
whether  the  information  will  have 


practical  utility:  (b)  the  accuracy  of 
RHS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  infonnaUon  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Barbara  Williams,  Regulations  and 
Paperwork  Management  Division,  U.S. 
Department  of  A^cultute,  Rural 
Development,  Stop  0743,  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 
Dated:  July  14, 1996. 


Administrator.  RumI  Houaiag  Service. 

IFR  Doc.  96-19061  Filed  7-25-^6;  8:45  ami 
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COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuremant  List;  Proposed  AddtUons 

AOaiCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  additions  to 

procurement  List. 

summary:  The  Conunittee  has  received 
proposals  to  add  to  the  Pnxnjrement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECBVEO  ON  OR 
before:  August  26,  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

suppi-HerrARY  information:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 


procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  ^vere 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were; 

1.  The  action  wiU  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Govermnent. . 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entides  to  fiimish  the- 
services  to  the  Government. 

4.  There  are  no  known  regidatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 
Administrative  Services 
Defense  Reutilization  and  Marketing  Office, 

Sheppard  Building,  Sheppard  Air  Force 

Base.  Texas 
NPA:  Work  Services  Corpojalion,  Wichita 

Falls,  Texas 


Grounds  Maintenance 

Marina  Corps  Air  Station.  New  River. 

Jacksonville,  Nortii  Carolina 
NPA  Coastal  Enterprises  of  Jacksonville, 

Inc.,  Jacksonville,  North  Carolina 

lanitorial/Gwunds  Maintenance 
Calexico  East  Border  Station,  Calexico, 
California 
NPA:  Association  for  Retarded  Citizens- 
Imperial  Valley.  El  Centra.  Califoraia 

lanitorial/Grounds  Maintenance 
U.S.  Mint,  San  Francisco.  California 
NPA:  Toolworks.  Inc..  San  Francisco, 
California 
Beverly  L.  MilkBun. 
Executive  Director. 
IFR  Doc  96-19058  Tiled  7-25-96;  8:45  ami 
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action:  Additions  to  the  Procurement 
List. 

summary:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  AugUSt  26,  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMBfTARY  INFORMATION:  On 
November  3, 1995,  May  10,  31  and  June 
7, 1996,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (60  F°R 
55B3S,  61  FR  21444,  27339  and  29080) 
of  proposed  additions  to  the 
Proctirement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  im|>act  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48cJ  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 
Commodity 
Gloves,  Patient  Examining 
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Services 

Catering  Service,  Military  Entraiu:e 

Processing  Station,  Miami,  Florida 
Janitorial/Custodial,  Department  of  Energy. 

Yucca  Mountain  Site  Characterization 

Office,  Las  Vegas,  Nevada 
Janitorial/Custodial.  Army  &  Air  Force 

Exchange  Service,  Capps  Building, 

Dallas,  Texas 
Recycling  Service..Basewide,  Dobbins  Air 

Reserve  Base,  Georgia 
Tray  Delivery  Service.  Department  of 

Veterans  Affairs  Medical  Center,  3601 

South  6th  Avenue,  Tucson,  Arizona 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  tmder  those  contracts. 
Beverly  L.  MiUcnum. 
Executive  Director 

IFR  Doc.  96-igaS9  Filed  7-25-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Foretgn-Trade  Zones  Board 
(Docket  58-06) 

Foreign-Trade  Zone  86,  Tacoma, 
Washington,  Proposed  Foreign-Trade 
Subzone;  Texaco,  Inc.  (OH  Refinery 
Complex),  Skagit  County,  Washington 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Tacoma 
(Wa.shington),  grantee  of  FTZ  86, 
requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of 
Texaco  Refining  and  Marketing,  Inc. 
(wholly-owned  subsidiary  of  Texaco, 
Inc.),  located  in  Skagit  County 
(Anacortes  area),  Washington.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  8l8- 
Blu).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  July  17,  1996. 

The  refinery  complex  (143,000  BPD, 
400  employees!,  including  a  pipeline 
corridor  and  marine  terminal,  is  located 
on  a  640-acre  site  at  BOO  South  Texas 
Road,  Skagit  County,  Washington,  on 
the  Puget  Sound,  some  2  miles  east  of 
Anacortes  (60  miles  north  of  Seattle). 

The  refinery  is  used  to  produce  fuels 
and  petrochemical  feedstocks.  Fuels 
produced  include  gasoline,  jet  fuel, 
distillates,  residual  fuels  and  naphthas. 
Petrochemicals.and  refinery  by-products 
include  methane,  ethane,  propane, 
propylene,  ethylene,  benzene,  toluene, 
xylene,  butane,  petroleum  coke,  asphalt 
and  sulfur.  Some  19  percent  of  the 
crude  oil  (97  percent  of  inputs),  and 
some  feedstocks  and  motor  iiiel 
bhndstocks  are  sourced  abroad. 


Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — ^NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free)  instead 
of  the  duty  rales  that  would  otherwise 
apply  to  the  foreign-sourced  inputs  (e.g., 
crude  oil,  natural  gas  condensate).  The 
duty  rates  on  inputs  range  from  5.25e/ 
barrel  to  10.5c/barrel.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
refinery's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  24.  1996. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  October  9, 
1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  Export 

Assistance  Center,  2001  6th  Ave.. 

Suite  650,  Seattle,  Washington  98121 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  t^mmerce, 

14th  &  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230 

Dated:  July  18, 1996. 
(ohn  |.  Da  Ponle.  Jr., 
Executive  Secretary. 

IFR  Doc  96-19063  Filed  7-25-96;  8:45  am] 
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International  Trade  Administiation 
(A-S33-M9I 

Certain  Forged  Stainless  Steal  Flanges 
From  India;  Antidumping  Duty 
Administrative  Review;  Extension  o( 
Time  Limit 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
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limit  for  tlie  preliminary  results  of  the 
new  shipper  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  from  India. 
The  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  Slates,  Vira)  Fotgings  Ltd., 
and  the  period  March  1, 1995  through 
August  31. 1995. 
EFFECTIVE  DATE:  July  26, 1996. 
FOR  FtJBTHCB  »(F0«ll*T10H  CONTACT: 
Thomas  Killiam  or  John  Kugelraan, 
Office  of  Antidumping  Compliance, 
bnport  Administration,  Inlemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
IX:  20230.  telephone:  (202)  482-5253. 

supfiiaeiTAnY  MForauTWN:  We 
initiated  this  new  shipper  review  on 
October  30,  1995  (60  FR  SS241) .  On 
March  21, 1996.  we  extended  the  time 
limits  to  July  19, 1996,  for  the 
preliminary  results  and  December  16, 
1996,  for  the  final  results  (61  FR  11613). 

Pursuant  to  section  751(c)(4)(C)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
we  have  determined  that  this  review  is 
extraordinarily  complicated  because  it 
involves  involves  several  complex 
issues  concerning  costs  of  materials 
sourcad  from  an  affiliate,  levels  of  trade, 
and  affiliated  [>arty  questions:  it  is  also 
a  review  of  a  transition  order.  The 
Department  is,  therefore,  extending  the 
time  limit  for  completion  of  the 
preliminary  results  until  September  23, 
1996,  in  accordance  with  section 
751(a)(2)(B)(iv)  of  the  Act.  We  will  issue 
our  final  results  of  this  review  by 
December  23, 1996. 

This  extension  is  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Act  (19 
U.S.C.  1675(a)(2)(B)(iv)). 

Dated:  July  19, 1996. 
loaaph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Antidumping/ 
Countervailing  Duty  Enforcement 
IFR  Doc  96-19062  Filed  7-25-96;  8:45  ami 
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Nattonal  hwtttute  of  Standards  and 
Tecimotogy 

InmnaMonal  Uboralofy  Accfadltatton 
Contaranca  (ILAC)  ISM 

AOBKY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice  of  meeting. 


:  The  International  Laboratory 
Accreditation  Conference  (ILAC)  will 
meet  in  Amsterdam,  The  Netherlands, 
from  September  9-13, 1996.  Those 
wishing  to  join  the  U.S.  delegation  or  to 


participate  in  review  of  the  meeting 
agenda  and  related  issues  are  invited  to 
attend  a  pre-confarenca  meeting  at  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  August  23, 1996. 
ILAC,  an  Infbrmal  organization  with 
representatives  from  approximately  45 
nations  and  12  international 
organizations,  aims  to  promote:  (1)  The 
development  of  national  programs  for 
accrediting  testing  laboratories,  (2)  the 
employment  of  harmonized 
accreditation  criteria,  and  (3)  the 
development  of  bilateral  or  multilateral 
arrangements  which  would  encourage 
importers  to  accept  the  results  of  tests 
and  data  made  by  laboratories  that  have 
been  accredited  under  a  laboratory 
accreditation  program  in  exporting 
nations. 

DATES:  The  pre-conference  meeting  will 
be  held  Friday,  August  23, 1996,  from 
9:00  a.m.  to  1:00  p.m. 
ADOnESSES:  The  meeting  will  be  held  in 
conference  room  152  at  the  National 
Institute  of  Standards  and  Technology, 
NIST  North,  820  West  Diamond 
Avenue.  Gaithersbutg,  Maryland. 
FOR  FURTHB«  MF0MIAT10N  CONTACT: 
Anyone  wishing  to  attend  these 
meetings  or  seeking  additional 
information  should  contact  Dr.  Belinda 
L.  Collins,  Director,  Office  of  Standards 
Services:  by  mail  at  the  National 
histitute  of  Standards  and  Technology, 
Building  820,  Room  282,  Gaithersburg, 
MD  20899;  by  telephone  at  301-975- 
4000  or  by  fax  on  301-963-2871. 
aUPPLaiBITARY  INFOnHATION:  ILAC 
conferences  have  been  held  since  1977 
to  develop  information  about  laboratory 
accreditation  systems,  to  provide  a 
forum  for  diacussing  differences  among 
such  systems,  to  describe  basic 
principles  and  criteria  for  operating 
such  systems,  and  to  develop  bilateral 
or  other  arrangements  which  would 
establish  mutual  recognition  of  such 
systems  or  of  test  reports  issued  by 
laboratories  accredited  under  such 
systems.  These  bilateral  arrangements 
are  intended  to  minimize  technical 
barriera  to  trade. 

The  U.S.  delegation  has  to  date  been 
chaired  by  the  Director  of  the  NIST 
Office  of  Standards  Services.  Those 
interested  in  serving  with  the  U.S. 
delegation,  using  their  own  financial 
resources  for  registration  fees,  hotel 
accommodations,  food,  and  travel 
expenses,  can  do  so  by  registering  with 
the  Registration  Secretarial.  CAOS. 
Delegates  should  have  a  barJ;ground  in 
standards  development,  laboratory 
accreditation,  produce  testing  or 
product  certification  activities. 
Conference  registration  materials  are 
available  from  NIST. 


Notice  is  given  that  the  U.S. 
delegation  at  its  August  23  meeting  «riU 
review  documents  distributed  in 
advance  of  the  ILAC  meeting  to  be  held 
in  Amsterdam  during  September  13-19, 
1996.  All  peraons  pluming  to  attend 
ILAC  meeting,  as  well  as  those 
interested  in  the  meeting  but  uruble  to 
attend,  are  invited  to  participate  in  this 
pre-conference  meeting.  At  the  meeting 
the  agenda  will  be  reviewed,  along  with 
committee  reports  and  issues  and 
recommendations  to  be  considered  at 
the  plenary  meeting.  U.S.  delegation 
consensus  positions  will  be  developed 
as  appropriate. 


Dated:  July  19, 1996. 


Assccia  te  Director. 

(FR  Doc.  96-19008  Filed  7-25-96: 8:45  ami 
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Nattonal  Ocaanic  and  Amoapharie 
Admhilatiatton 

(LD.071M6C] 

Marina  Mammais;  Panntt  No.  076  (P5H) 

AoaiCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Receipt  of  application  for 

amendment  

summary:  Notice  is  hereby  given  that  Dr. 
Donald  B.  Siniff,  Univereity  of 
Miimesota.  1987  Upper  Buford  Circle, 
SL  Paul,  MN  55108,  has  requested  an 
amendment  to  permit  no.  976. 
DATES:  Written  comments  must  be 
received  on  or  before  August  26, 1996. 
AOORESSes:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289):  and 

Director,  Northeast  Region,  NMFS. 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources.  NMFS,  1315  East- 
West  Highway,  Room  13130.  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
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Commission  and  its  Committee  of 
Scientific  Advisora. 
SUFf>I^MENTARY  INFOfWATION:  The 
subject  amendment  to  permit  no.  976, 
issued  on  August  29, 1995  (60  FR 
46576)  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (SO  CFR  part  216). 

Permit  no.  976  authorizes  the  permit 
holder  to:  Capture  and  tag  (with  plastic 
cattle  ear  tags)  annually  up  to  900 
Weddell  seals  [L^tonychotes  weddelltl, 
(550  pups,  200  adult  and  subadult 
females  (20%  may  be  pregnant),  and  150 
adult  and  subadult  males),  20  each  of 
crabeater  seal  [Lobodon  carvinopbagus), 
leopard  seal  (Hydnirga  leptonyx),  Ross 
seal  (Ommatophoca  rossii),  southern 
elephant  seal,  [MiivungQ  leonina),  and 
Antarctic  fur  seal  lArciocephalus 
gazella);  inadvertently  harass  up  to  2000 
seals  up  to  10  times  during  approach  to 
tag,  read  tags,  and  retag  animals:  and 
blood  sample  up  to  SO  adult  and  SO  pup 
Leptonychotes.  Two  seals  may  be 
accidentally  killed  dtuing  the  conduct 
of  the  research  authorized  herein.  Blood 
samples  and  tooth  and  tissue  samples 
collected  from  seals  found  dead  may  be 
imported. 

The  permit  holder  requests 
authorization  to  conduct  the  following 
additional  activities  on  Leptonychotes: 
Increase  the  number  of  blood  samples 
that  can  be  taken  {ram  100  to  200  1 125 
from  adults  and  75  from  pups);  retain 
the  core  sample  from  flipper  tagging; 
and  lavage  up  to  50.  No  additional 
animals  are  requested. 

Dated:  July  18,  1996. 
Ann  D.  Terfaush, 

Chief  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
IFR  Doc  96-18984  Filed  7-25-96:  8:45  ami 
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DEPAFTTMENT  OF  DEFENSE 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs). 
ACTION:  Notice. 

In  compliance  with  Section 
3S06(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  announces  the  proposed 
reinstatement  of  a  public  information 
collection  and  seeks  public  comments 
on  the  provisions  thereof.  Health  Affaire 


invites  comments  on:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  Ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  24, 
1996. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
the  Office  of  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Program 
Requirements  Branch,  Aurora,  CO 
80045-6900. 

FOB  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
the  OCHAMPUS,  Program  Requirements 
Branch  at  (303)  361-1180. 

TiUe,  Associated  Form  and  OMB 
Number:  Health  Insurance  Claim  Form, 
UB92.  OMB  Number  0938-0279. 

Needs  and  Uses:  This  information 
collection  requirement  is  necessary  for  a 
medical  institution  to  claim  benefits 
under  the  CHAMPUS.  The  information 
collected  will  be  used  by  TRICARE/ 
CHAMPUS  lo  determine  beneficiary 
eligibility,  other  health  insurance 
liability,  certification  that  the 
beneficiary  received  the  care  and  that 
the  provider  is  authorized  lo  receive 
TRICAftE/CHAMPUS  payments.  The 
form  will  be  used  by  TRICARE/ 
CHAMPUS  and  its  contractors  to 
determine  the  amount  of  benefits  lo  be 
paid  to  TRICARE/CHAMPUS 
institutional  providers. 

Affected  Public:  Individuals, 
hospitals,  skilled  nursing  facilities, 
hospices  and  other  medical  institutional 
providera. 

Annual  Burden  Hours:  525.000  Houre. 

Number  of  Respondents:  2,100,000. 

Responses  per  Respondent:  1 . 

Average  Burden  per  Response:  15 
Minutes. 

Frequency:  On  occasion. 

SUPPLBMENTARY  INFORMATION: 
Summary  of  Information  Collection 

This  collection  instrument  is'  for  use 
by  medical  institutions  filirtg  for 


reimbursement  with  CHAMPUS, 
TRICARE/CHAMPUS  is  a  health 
benefits  entitlement  program  for  the 
dependents  of  active  duty  members  of 
the  Uniformed  Services,  and  deceased 
sponsors,  retirees  and  their  dependents, 
dependents  of  Department  of 
Transportation  (Coast  Guard)  sponsors, 
and  certain  North  Atlantic  Treaty 
Organization.  National  Oceanic  and 
Atmospheric  Administration,  and 
Public  Health  Service  eligible 
beneficiaries.  Use  of  the  UB-92  (also 
known  as  HCFA  1450)  continues 
TRICARE/CHAMPUS  commitments  to 
use  the  national  standard  claim  form  for 
reimbursement  of  medical  services/ 
supplies  provided  by  institutional 
providers. 

Dated:  July  22,  t996. 
Patricia  Toppings, 

Alternate  OSD  Federal  Register  Uoison 
Officer.  Department  of  Defense. 
(FR  Doc.  96-18975  Filed  7-2S-96:  8:45  ami 
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Proposed  Colleclion;  Conwnent 
Request 

MBKt:  Office  of  the  Assistant 

Secretary  of  Defense  (Health  Affairs), 

DOD. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  aruiounces  the  proposed 
reinstatement  of  a  public  information 
collection  and  seeks  public  comments 
on  the  provisions  thereof.  Health  Affairs 
invites  comments  on:  (a)  Whether  the 
prbposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  Ways  lo  minimize  the 
burden  of  the  information  collection  nn 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  24, 
1996. 


i:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
the  Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs)  Health  Services 
Operations  and  Readiness,  (ATTN: 
LCDR  Patrick  Kelly),  Five  Skyline  Place. 
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Suite  810,  5111  Leesbuig  Pike,  Falls 
Church,  Va..  22041-3206. 
FOB  RJRTHEB  INFOflMATION  COMTACT: 
To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
the  Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  Health 
Services  and  Readiness  Support  at  (7031 
681-8910. 

Title,  Associated  Form  and  OMB 
Number:  Third  Party  Collection 
Program;  DD  Form  2569;  OMB  Control 
Number  0704-0323. 

Needs  and  Uses:  The  information 
contained  in  the  DD  Form  2569  will  be 
used  to  collect  reimbursement  firom 
private  insurers  for  medical  care 
provided  to  family  members  of  retirees 
and  deceased  Service  members  having 
health  insurance.  Such  monetary 
benefits  accruing  to  the  Military 
Medical  Treatment  Facility  (MTF)  will 
be  used  to  enhance  healthcare  delivery 
in  the  MTF.  Information  will  also  be 
used  by  MTF  staff  and  CHAMPUS 
Fiscal  Intermediaries  to  determine 
eligibility  for  care,  deductibles,  and 
copayments  and  by  Health  Affairs  for 
program  planning  and  management. 

Affected  Public:  Family  members  of 
retirees  and  deceased  Service  members 
having  health  insurance. 

j4nnua/  Burden  Hours:  55,221  Hours. 

Number  of  Respondents:  1,262,194. 

Responses  per  Respondent:  1.05. 

Average  Burden  per  Response:  2.5 
Minutes. 

Frequency:  Yearly  or  on  occasion 
when  insurance  information  changes. 

SUPPI^BIBaARY  MFOmUTION: 

Summary  of  InCbrmatioa  Collection 

The  DD  Form  2569  is  used  to  collect 
third  party  insurance  information  htim 
family  members  of  retirees  and  deceased 
Service  members  having  health 
insurance.  This  information  is  collected 
either  during  the  inpatient  stay 
admission  and/or  discharge  process  or 
during  the  visit  when  a  patient  presents 
for  an  outpatient  procedure. 

Dated:  |uly  22, 1996. 
Patricia  L.  Toppings. 
Alternate  OSD  Fedenil  Register  Liaison 
Officer.  Deportment  of  Defense. 
IFR  Doc.  9ti-ia976  Filed  7-25-96;  8:45  ami 
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NoKca  and  Request  for  Comments 
Regarding  a  Proposed  Extension  of  an 
Approved  Information  CoHection 
Raqulrainent 

AOaiCY:  Department  of  Defense  (DoD). 


WJMMARV:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
DoD  announces  the  proposed  extension 
of  a  public  information  collection 
requirement  and  seeks  public  comment 
on  the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
fqr  the  proper  performance  of  the 
functions  of  DoD,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  estimate  of  the 
biirden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  This 
information  collection  requirement  is 
currently  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  January  31, 1997.  DoD  proposes 
that  OlklB  extend  its  approval  for  use 
through  January  31,  2000. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  24, 
1906. 

AOOflESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  requirement 
should  be  sent  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Mr.  Michael 
Mutty,  PDUSD  (A&T)  DP  (DAR),  IMD 
3D139.  3062  Defense  Pentagon, 
Washington.  tX;  20301-3062.  Telefax 
(703)  602-0350.  Please  cite  OMB 
Control  Number  0704-0214  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Mutty.  at  (703)  602-0131. 
A  copy  of  this  information  collection 
requirement  is  available  electronically 
via  the  INTERNET  at: 
http://www.dtic.mil/dfars/ 
Paper  copies  may  be  obtained  from  Mr. 
Michael  Mutty.  PDUSD  (A&T)  DP 
(DAR),  IMD  30139.  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 

Title,  Associated  Form,  and  OMB 
Number;  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  Part 
217,  Special  Contracting  Methods,  and 
related  clauses  in  DFARS  Part  252;  OMB 
Control  Number  0704-0214. 

Needs  and  Uses:  DFARS  Part  217  (48 
CFR  Part  217)  prescribes  policies  and 
procedures  for  the  acquisition  of 
supplies  and  services  through  the  use  of 
special  contracting  methods.  The 
information  collected  in  accordance 
with  DF/UIS  Part  217  is  used  by 
contracting  officers  to  (1)  identify 
contractor  sources  of  supply  so  that 
competition  can  be  enhanced  for  future 


acquisitions,  (2)  under  a  Master 
Agreement,  determine  that  the 
contractor  is  adequately  insured,  and 
evaluate  requests  for  reimbursement  for 
repair  or  replacement  of  damaged 
material  accoimtable  under  the 
agreement,  (3)  evaluate  requests  for 
change  to  the  place  of  performance 
under  contracts  for  bakery  and  dairy 
products,  and  (4)  evaluate  proposals  for 
over  and  above  work  on  existing 
contracts. 

Affected  Public:  Businesses  or  other 
for-profit,  not-for-profit  institutions,  and 
small  businesses  or  organizations. 

Annuo/  Burden  Hours:  641.175. 

Number  of  Responses:  67,800. 

Responses  Per  Respondent: 
Approximately  2. 

Average  Burden  Per  Response:  9,46 
Hours. 

Frequency:  On  occasion. 
SUI>(>LEMENTARY  INFORMATION: 
Summary  of  Infbrmatioa  Collection 

This  information  collection  covers  the 
following  requirements: 

a.  DFARS  217.7301,  217.7302(a),  and 
252.217-7026  require  contractors  to 
identify  their  sources  of  supply  in 
contracts  for  supplies  when  the 
acquisition  is  conducted  under  other 
than  full  and  open  competition. 

b.  DFARS  252.217-7012(d)(3)  requires 
contractors  to  show  evidence  of 
insurance  under  Master  Agreements  for 
repair  and  alteration  of  vessels. 

c.  DFARS  252.217-7012(g)(l)(i) 
requires  contractors  to  submit  to  the 
contracting  officer  a  request  for 
reimbursement  of  the  cost  to  replace  or 
repair  material  or  equipment  as  a  result 
of  loss  or  damage  to  a  vessel.  The 
contractor  must  also  submit  all 
documentation  necessary  to  support  the 
request. 

d.  DFARS  252.217-7018(c)  requires 
contractors  to  obtain  contracting  officer 
approval  to  change  the  place  of 
performance  after  contract  award  for 
bakery  and  dairy  products. 

c.  DFARS  252.217-7028  (c)  and  (e) 
require  contractors  to  submit  to  the 
contracting  officer  a  work  request  and  a 
proposal  for  over  and  above  work. 
Micheie  P.  Pitemm. 
Execu  live  Editor.  Defense  Acquisition 
Regulations  Council. 

(FR  Doc.  96-190S1  Filed  7-25-96;  B:45  ami 
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Office  of  the  Secretary 

Establishment  and  Initial  Meeting  of 
the  President's  Security  Policy 
Advisory  Board;  Notice 

summary:  The  President's  Security 
Policy  Advisory  Board  has  been 
established  pursuant  to  Presidential 
Decision  Directive/NSC-29.  which  was 
signed  by  President  on  September  16, 
1994. 

The  Board  will  advise  the  President 
on  proposed  legislative  initiatives  and 
executive  orders  pertaining  to  U.S. 
security  policy,  procedures  and 
practices  as  developed  by  the  U.S. 
Security  Policy  Board,  and  will  function 
as  a  federal  advisory  committee  in 
accordance  with  the  provisions  of  Pub. 
L.  92-463,  the  "Federal  Advisory 
Committee  Act  (5  U.S.C.  App.)." 

The  President  has  appointed  fiom  the 
private  sector,  three  of  five  Board 
members  each  with  a  prominent 
background  and  expertise  related  to 
security  policy  matters.  General  Lany 
Welch,  USAF  (Ret.)  will  chair  the 
Board.  Other  members  include:  Admiral 
Thomas  Brooks,  USN  (Ret.)  and  Ms. 
Nina  Stewart. 

The  initial  meeting  of  the  Board  will^ 


meeting  the  DERTF  will  address  issues 
related  to  its  1996  Annual  Report  to 
Congress,  future  land  use,  and  the 
environmental  aspects  of  the  ba.se 
realignment  and  closure  (BRAC) 
program.  The  DERTF  also  will  be 
briefed  on  the  cleanup  program  at  the 
t)efense  Depot,  Memphis,  Tennessee. 
The  business  meeting  and  hearing  will 
be  open  to  the  public.  Public  witnesses 
who  wish  to  speak  before  the  DERTF 
should  contact  Shah  A.  Choudhury, 
Executive  Secretary,  and  prepare  a 
written  statement  that  can  be 
summarized  verbally  before  the  DERTF 
at  the  time  to  be  fixed  for  public 
comment  as  stated  below.  Written 
statements  must  be  received  by  the  close 
of  business,  September  5. 1996,  at  the 
Office  of  the  Deputy  Under  Secretary  of 
Defense  (Environmental  Security). 
DATES:  September  18, 1996 — 1:00  p.m.- 
7:00  p.m;  September  19. 1996—9:00 
a.m.-2:4S  p.m.;  September  20, 1996 — 
9:00  a.m.-l  1:45  a.m. 

Public  Comment  Period:  Septemivr 
18,  1996— 6:00  p.m.-7:(X)  p.m. 
ADDRESSES:  Wilson  World  Hotel,  2715 
Cherry  Road,  Memphis,  Tennessee 
38118. 
FOR  FUnTHER  INFORMATION  CONTACT: 


be  held  on  19  August  1996,  0900  hours --~Mr.  Shah  A.  Choudhury.  Executive 


at  the  Institute  for  Defense  Analysis, 
2001  North  Beauregard  Street, 
Alexandria,  Room  121  and  will  be  open 
to  the  public. 

For  further  information  please  contact 
Mr.  Terence  Thompson,  telephone:  702/ 
602-6997. 
L.M.  ByDum, 

Alternate  OSD  Federal  Register  Uason 
Officer,  Department  of  Defense. 

Dated:  July  19. 1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  96-18979  Filed  7-25-96;  8:45  ami 
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Meeting  of  the  Defense  Environmental 
Response  Task  Force 

agency:  Office  of  the  Deputy  Under 

Secretary  of  Defense  (Environmental 

Security),  DOD. 

ACnON:  Notice  of  business  meeting  and 

hearing. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a  business 
meeting  and  hearing  of  the  Defense 
Environmental  Respon-se  Task  Force 
(DERTF).  The  DERTF  is  charged  with 
studying  and  providing  findings  and 
recommendations  about  environmental 
restoration  at  military  installations  that 
ar»  being  closed  or  realigned.  At  the 


Secretary,  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Environmental 
Security),  3400  Elefense  Pentagon,  Room 
3C767,  Washington,  DC  20301-3400; 
telephone  (703)  697-7475. 

Dated:  July  22, 1996. 
Partida  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  96-18977  Filed  7-25-96: 8:45  ami 
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Office  of  Hie  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
.will  be  held  on  August  6. 1996;  Augu.st 
13,  1996;  August  20, 1996;  and  August 
27,  1996,  at  10:00  a.m.  in  Room  A105. 
The  Nash  Building.  1400  Key 
Boulevard.  Rosslyn.  Virginia. 

Under  the  provisions  of  section  lO'(d) 
of  Public  Law  92-463.  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 


wage  data  to  be  considered  were 
obtained  from  officials  of  private 
estabUshments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

Ho^wever,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  |uly  19.  1996. 
Patrida  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  96-18978  Filed  7-25-.fl6;  8:45  ami 


Performance  Review  Board 
Meml>ershlp 

agency:  Defense  Finance  and 
Accounting  Service. 
ACTION:  Notic^. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Board  for  the  Defense  Finance  and 
Accounting  Service. 
EFFECTIVE  DATE:  July  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Burrell,  Defense  Finance  and 
Accounting  Service,  DFAS-HQ/H,  1931 
Jefferson  Ctavis  Highway,  Arlington,  VA 
22240-5291. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives: 
Gary  Amlin,  Principal  Deputy  Director. 

Defense  Finance  and  Accounting 

Service 
Gregory  Bite,  Director — Indianapolis 

Center,  Defense  Finance  and 

Accounting  Service 
Robert  Burke.  Deputy  Director  for 

Information  Management,  Defense 

Finance  and  Accoimting  Service 
Charles  Coffee,  Director — Columbus 

Center.  Defense  Finance  and 

Accounting  Service 
Michael  Dugan,  Assistant  Deputy 

Director  for  Resource  Management, 

Defense  Finance  and  Accounting 

Service 


39124 


Fedaral  Reghter  /  Vol,  61,  No.  145  /  Friday,  July  26,  1996  /  Notices 


Stephen  E.  Freeman,  Deputy  Director  for 

Human  Resources,  Defense  Finance 

and  Accounting  Service 
Ida  Faye  Groves,  Principal  Deputy 

Director — Columbus  Center.  Delense 

Finance  and  Accounting  Service 
Edward  Harris.  Deputy  Director  for 

Business  Funds,  Defense  Finance  and 

Accounting  Service 
Phyllis  Hudson,  Directoi^-Cleveland 

Center,  Defense  Finance  and 

Accounting  Service 
John  Nabil.  Director— Denver  Canter, 

Defense  Finance  and  Accounting 

Service 
Michael  Wilson,  Deputy  Director  for 

Customer  Service  and  Performance 

Assessment,  Defense  Finance  and 

Accounting  Service 

Dalad:  July  19. 1996. 
Patikia  L.  Toppings, 
Alternate  OSD  Federal  Fegister  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc  96-18980  Piled  7-25-96;  8:45  ami 


DEPARTMENT  OF  ENERGY 

Office  of  Ertergy  Research;  DOE/NSF 
Nucteer  Science  Advisory  Connnlttee; 
Notice  of  Open  MeaUr)g 

AOENCY:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(PubUc  Law  92-483,  86  SUt.  770), 
notice  is  given  of  a  meeting  of  the  DOE/ 
NSF  Nuclear  Science  Advisory 
Committee. 

dates:  Friday,  August  9, 1996, 8:30  a.m. 
to  10:00  p.m. 

ADDRESSES:  3rd  Floor  Conference  Room, 
Relativistic  Heavy  Ion  Collider  (RHIC) 
Collider  Building,  Brookhaven  National 
Laboratory.  Upton.  New  York  11973. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Cathy  A.  Hanlin,  Division  of  Nuclear 
Physics,  U.S.  Department  of  Energy,  ER- 
23,  CTN,  Germanlown.  Maryland 
20874-1290,  Telephone  Number  301- 
903-3613. 

SUPPLEMENTARY  INFORkUTICN: 

Purpose  of  the  Meeting:  To  advise  the 
Department  of  Energy  and  the  National 
Science  Foundation  on  scientific 
priorities  within  the  field  of  basic 
nuclear  science  research. 

Tentative  Agenda 

Ftiday,  August  9,  1996 

•  Status  Report  of  DOE  {D.  Hendrie). 

•  Status  Report  of  NSF  (J.  Lighthody). 

•  Presentalion  of  RHIC  Operating 
Funding  Subcommittee  Report  (R.  Orr). 


•  Brookhaven  National  Laboratory 
Presentation  on  RHIC  Operating 
Funding  including  Question  and 
Answer  Session. 

•  Tour  of  the  Relativistic  Heavy  Ion 
Collider  Facility. 

•  Discussion  of  the  RHIC  Operating 
Funding  Subcommittee  Report. 

•  Public  Comment. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Cathy  Hanlin  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral  statements 
must  be  received  five  days  prior  to  the 
meeting;  reasonable  provision  will  be 
made  to  include  the  statement  in  the 
agenda.  The  Chairman  of  the  Committee 
is  empowered  to  conduct  the  meeting  in 
a  6ashion  that  will  hdlitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C,  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  holidays. 

Issued  in  Washington,  D.C  on  )uly  23, 
1996. 

Radnl  M.  Samnel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
IFR  Doc.  96-19017  Filed  7-25-98;  8:45  ami 


Enviraninental  Management  Site- 
Spectflc  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Rocky  Flats. 

DATES:  Thursday,  August  1, 1996. 6:00 
p.m.-9:30  p.m. 

ADDRESSES:  Westminster  City  Hall,  4800 
West  92nd  Avenue,  Westminster,  CO 
80030.  (lower  level  Multi-Purpose 
Room). 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkio,  Board/Staff  Coordinator.  EM 
SSAB-Rocky  Flals,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021,  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 


SUPPLBKNTARY  IMQMMTION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

TentatiTe  Agenda 

(1)  The  Board  will  hear  a  presentation 
about  the  new  Ten- Year  Plan  to  clean 
up  Rocky  Flats.  The  status  of  this 
planning  eSort,  which  is  part  of  a 
national  effort  to  clean  up  contaminated 
sites  throughout  DOE's  nuclear  weapons 
complex  within  ten  years. 

(2)  The  Board  is  plaiming  to  complete 
its  work  on  a  set  of  principles  that  the 
agencies  should  use  to  guide 
environmental  cleanup  plans  at  Rocky 
Flats. 

(3)  Other  business  includes  a 
discussion  about  plans  to  develop  the 
1997  Rocky  Flats  Board  work  plan. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above.. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Onicial  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 

Minu/es:The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-  Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway,  Suite 
2250,  Westminster,  CO  80021: 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  a.m.  and  4:00  p.m.  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  ofTice  address 
or  telephone' number  listed  above. 

Issued  at  Washington.  DC  on  July  22, 1996. 
Rachel  M.  Samuel, 
/Acting  Deputy  Advisory  Committee 
Management  Officer 

IFR  Doc.  96-19016  Filed  7-25-96;  8:45  am) 
■UJNa  COM  MW-«1-P 
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Federal  Energy  Regulatofy 
Commisalon 

[Docket  No.  CPSe-637-000] 

East  Tennessee  Natural  Qas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

July  22, 1996. 

Take  notice  that  on  July  11, 1996,  East 
Teimessee  Natural  Gas  Company  (East 
Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP96- 
637-000,  a  request  pursuant  to  Section 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  install  a 
new  delivery  point  to  provide  for 
continued  natural  gas  service  to  the 
Unicoi  County  Gas  Utility  District 
(Unicoi).  East  Tennessee  makes  such 
request,  under  its  blanket  certi&cate 
issued  in  Docket  No.  CP82-412-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Specifically,  East  Teimessee  is 
proposing  to  install  a  3-inch  hot  tap, 
and  electronic  gas  measurement 
equipment,  on  it's  system  in  Unicoi 
County,  Tennessee,  to  provide 
continued  firm  natural  gas 
transportation  service  to  Unicoi,  a  local 
distribution  company.  East  Tennessee 
indicates  that  it  intends  to  provide  said 
service  to  Unicoi  under  its  FT-GS  Rale 
Schedule.  It  is  further  stated  that  East 
Tennessee  proposes  to  inspect  Unicoi's 
installation  of  approximately  25  feet  of 
3-inch  interconnecting  piping  and  a  4- 
inch  turbine  meter. 

It  is  averred  that  Unicoi  will  provide 
a  meter  site  adjacent  to  and  along  East 
Tennessee's  existing  right-of-way,  and 
that  Unicoi  will  install,  own,  operate 
and  maintain  the  interconnecting 
piping,  and  will  install,  own  and 
maintain  the  measurement  facilities. 
East  Tennessee  slates  that  it  will  install, 
own,  operate  and  maintain  the  hot  tap 
and  the  electronic  gas  measurement 
equipment.  East  Tennessee  further 
slates  that  Unicoi  will  reimburse  it  for 
the  approximate  $60,004  project  cost. 

East  Tennessee  states  that  it  has 
sufficient  capacity  to  accomplish 
deliveries  at  the  proposed  new  delivery 
point  without  detriment  or  disadvantage 
to  East  Tennessee's  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
(^mmission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 


157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Uniraad  A.  WalMa,  |r.. 
Acting  Secretary. 

IFR  Doc.  96-19001  Filed  7-25-96;  8:45  ami 
auAJNO  COM  (rtr-ci-M 


[Docket  No.  GT96-77-00a] 

Iroquois  Gas  Transmission  System, 
LP.;  Notk:e  of  QRI  Refunds 

)uly  23,  1996. 

Take  notice  that  on  July  19, 1996, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  a  report  of 
Gas  Research  Institute  (GRI)  refunds  to 
Iroquois  for  the  period  from  January  1, 
1995  to  December  31, 1995. 

Iroquois  states  that  the  refunds  have 
been  based  on  a  total  refund  fivm  GRI 
to  Iroquois  of  $277,287  and  have  been 
allocated  among  Iroquois'  firm  shippers 
based  on  their  relative  contributions  to 
GRI  fimding  during  1995.  Iroquois 
asserts  that  the  refiinds  were  credited  to 
its  customers  in  invoices  which  were 
transmitted  on  July  5, 1996.  Iroquois 
further  states  that  customers  which  did 
not  receive  an  invoice  were  issued  a 
refund  check. 

Iroquois  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  protest  with  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  30, 1996.  Protests  will  bo 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Conmiission  and  are  available  for  pubUc 

inspections. 

Unwoad  A.  Wainn,  fr. 

Acting  Secretary. 

[FR  Doc.  96-19128  Filed  7-25-96;  8:45  ami 

nuMO  COM  srir-ai-ii 

[Deckel  Na  RP«6-3i5-40(q 

Koch  Gateway  Pipeline  Compeny; 
Notice  of  proposed  Changes  in  FERC 
Gas  Tariff 

)uly  23.  1996. 

Take  notice  that  on  July  19, 1996, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  August 
19,  1996: 

Second  Revised  Sheet  No.  1300 
First  Revised  Sheet  No.  1301 
First  Revised  Sheet  No.  1302 
First  Revised  Sheet  No.  1303 

Koch  Gateway  states  that  these 
revised  tariff  sheets  are  being  filed  to 
make  Koch  Gateway's  EBB  Section  of  its 
General  Terms  and  Conditions  clearer 
Koch  Gateway  states  that  it  has  removed 
specific  details  which  it  feels  are  no 
longer  necessary  and  which  cause 
confusion  to  the  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  hy  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LJowood  A.  Waison.  Jr., 
Acting  Secretary. 

IFR  Doc.  96-19022  Filed  7-2S-96;  8:45  ami 
eiuMO  CODE  srir-oi-M 


[Docket  No.  QTS6-7e-000) 

National  Fuel  Gas  Supply  CorporatkMi; 
Notice  of  Refund  Report 

)uly  23.  1996. 

Take  notice  that  on  July  19, 1996, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  a  refund 
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report  pursuant  to  the  Cominission's 
May  3,  1995.  "Order  Granting 
Clarification"  issued  in  Docket  No. 
RP95-124-001. 

National  states  that  it  has  refunded 
the  Gas  Research  Institute  demand 
surcharge  based  on  the  non-discounted 
GRI  dollars  paid  by  each  firm  shipper 
during  the  1995  calendar  year  as  a 
percentage  of  the  total  non-discounted 
GRI  demand  dollars  paid  by  all  firm 
shippers.  National  further  states  that  it 
made  these  refunds  in  the  form  of 
credits  to  invoices  issued  on  July  10. 
1996.  National  states  that  the  total  credil 
amounted  to  $577,261. 

National  slates  that  nodes  of  the 
refund  and  refund  amounts  have  been 
posted  on  National's  EBB  and  copies  of 
National's  filing  were  served  on 
National's  jurisdictional  customers  and 
Interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  214  or  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  to  intervene 
or  protests  should  be  filed  on  or  before 
July  30, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UnwOfMl  A.  Walsan,  Jr., 
Acting  Secretary. 

IFR  Doc.  96-19127  Filed  7-25-96;  «:4S  am) 
auMO  COCK  «n7-oi-« 

(Doekal  Na  RP««-314-OO0| 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  TermlnatkMi  of 
Service  Filing 

(uly  23. 1996. 

Take  notice  that  on  July  18. 1996. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  filed  in  Docket  No. 
RF96-314-000  a  request  pursuant  to 
Section  4  of  the  Natural  Gas  Act.  15 
U.S.C.  Section  717C  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  policy  set  forth  in  its 
order  on  rehearing  in  Arkla  Gas  Services 
Company,  69  FERC  Paragraph  61.280 
(December  2, 1994).  for  authorization  to 
terminate  service  through  certain  non- 
certificated  facilities  located  in 
Hansford.  Ochiltree  and  Roberts 


Counties,  Texas,  in  order  for  Natural  to 
sell  and  transfer  such  facilities  to 
MidCon  Gas  Products  Corp.,  an 
affiliated  non-jurisdictional  gatherer. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  the  eight  ITS 
customers  which  have  nominated 
volumes  on  the  subject  facilities  during 
1995  and  the  first  six  months  of  1996, 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  end  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  he  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Liawood  A.  Walson,  )r.. 
Acting  Secntary. 

[PR  Doc.  96-19021  Filed  7-25-96;  8:45  ami 
■UMO  cow  srir-ai-ii 


[Doeiat  Na  >U>a«-272-001] 

Northern  Natural  Gas  Company;  NoUca 
of  Compliance  Filing 

July  23.  1996. 

Take  notice  that  on  July  19. 1996, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  proposed  to  be  effective 
July  7. 1996; 

Second  Revised  Sheet  No.  206 

Original  Sheet  No.  206A 

Substitute  Second  Revised  Sheet  No.  252 

Substitute  Third  Revised  Sheet  Nc/.  287 

Original  Sheet  No.  2B7A 

Substitute  First  Revised  Sheet  No.  299 

Original  Sheet  No.  299A 

Reason  for  Filing 

On  June  7, 1996.  in  Docket  No.  RP96- 
272-000.  Northern  filed  tariff  sheets  to 
give  it  the  ability  to  negotiate  rates  as 
contemplated  by  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
Methodologies,  issued  January  31,  1996. 
On  July  5. 1996.  the  Commission  issued 
an  Order  Accepting  Tariff  Sheets 
Subject  To  Conditions  in  docket  No. 
RPg6-272-000.  The  reason  for  this 


filing  la  to  comply  writh  the 
Commission's  Order. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filml  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
Protestant  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Unwrnid  A.  Watsoo,  Jr., 
Acting  Secnlary. 

IFR  Doc.  96-19126  Filed  7-25-96;  8:45  am) 
rnuMO  cooc  RtT-ei-M 


[DoefcM  Na  RP94-220-01S] 

Northwest  Pipeline  Corporation;  Notice 
of  Refund  Refiort 

July  23,  1996. 

Take  noUce  that  on  July  19, 1996, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a  refiind 
report  pursuant  to  Section  2.3  of  its 
Stipulation  and  Agreement  of 
Settlement  filed  on  November  14, 1995, 
in  its  Docket  No.  RP94-220  general  rate 
proceeding.  The  settlement  was 
accepted  and  approved  by  the 
Commission  on  February  16. 1996. 

Northwest  stales  that  refunds  totaling 
$23,142,962.81  were  made  to 
Northwest's  customers  on  June  19, 1996. 
Northwest  stales  that  the  refund  covers 
the  period  from  November  1, 1994, 
through  January  31,  1996. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  on  or  before  July 
30, 1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 

available  for  public  inspection. 

LinwDod  A.  Watson,  |r., 

Acting  Secretary. 

IFR  Doc  96-19027  Filed  7-25-46:  8:45  un| 

■UMO  cooc  tm-m-u 


[Doclwt  No.  RP96-28S-001] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

July  23,  1996. 

Take  notice  that  on  July  18, 1996, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
substitute  tariff  sheets  to  become 
effective  August  18,  1996: 

First  Substitute  Second  Revised  Sheet  No.  66 
First  Substitute  Second  Revised  Sheet  No.  67 
First  Substitute  Third  Revised  Sheet  No.  124 
First  Substitute  First  Revised  Sheet  Nos.  125- 
128 

South  Georgia  states  that  the  tariff 
sheets  are  being  filed  to  correct 
inadvertent  errors  contained  in  the 
original  filing  made  by  South  Georgia  in 
this  docket  on  June  25, 1996,  to  make 
three  revisions  to  the  capacity  release 
procedures  in  its  tariff. 

South  Georgia  states  that  it  did  not 
made  any  substantive  changes  in  its 
filing,  but  merely  corrected  the  errors 
and  resubmitted  the  entire  filing  to 
avoid  any  further  confusion. 

South  Georgia  states  that  copies  of  the 
filing  have  been  served  on  all  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
2(M26,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations,  (tetests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Wajsoa,  Jr., 
Acting  Secretory. 

IFR  Doc  96-19125  Filed  7-2S-96;  8:45  Bm| 
MUHQ  ooos  •nr-ei-a 


(Docket  Ho.  RP96-312-0011 

Tennessee  Gas  Pipeline  Con^iany; 
Notice  of  Tariff  Filing 

July  23, 1996. 

Take  notice  that  on  July  18, 1996, 
Teimessee  Gas  Pipeline  Company 
(Tennessee),  submitted  for  filing,  in 
Docket  No.  RP96-312-000.  Fifth 
Revised  Sheet  No.  317  to  its  FERC  Gas 
Tariff.  Fifth  Revised  Volume  1,  to  be 
effective  on  September  1. 1996. 

Termessee  states  that  it  is  filing  the 
proposed  tariff  sheet  to  correct  a 
pagination  error  which  occurred  when 
proposed  Fourth  Revised  Sheet  No.  317 
was  submitted  both  in  this  docket  and 
in  Docket  No.  RP96-30B-000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E..  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  tn  make  protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Liawood  A.  Waboo,  Jr.. 
Acting  Secretary. 

IFR  Doc.  96-19124  Filed  7-26-96: 8:45  ami 
auMQ  000*  •rir-tt-M 


(DodBM  Na  RP9S-42»-«>t] 

Trenswestem  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

July  23. 1996. 

Take  notice  that  on  July  18, 1996, 
Transwestem  Pipeline  company 
(Transwestem)  tendered  for  filing  an 
amendment  to  its  August  31, 1995  tariff 
filing  to  recover  certain  take-or-pay 
settlement,  buy-out,  buy-down  contract 
reformation  costs  (TCR  n  costs). 

Trnaswestem  states  that  on  May  21. 
1996  it  and  the  parties  protesting  the 
August  31, 1995  filing  have  resolved  all 
issues  in  this  proceeding  as  to  the 
eligibility  of  severance  taxes  and  royalty 
payments.  In  addition,  the  recovery  of 
£uch  taxes  and  royalty  payments  will  be 
pursuant  to  the  agreed-upon  eligibility 
standards  contained  in  the  May  21 
Stipulation  in  Docket  No.  RP95-271  and 
RP94-227,  and  as  provided  in  this 
Amendment  in  Docket  No.  RP95-271 
and  RP94-227,  and  as  provided  in  this 
Amendment.  The  Amendment  is  subject 


to  Commission  approval  of  the  May  21, 
1996  Stipulation. 

As  a  result  of  the  determinations 
described  above.  Transwestem  states 
that  it  is  amending  its  August  31st  filing 
to  remove  approximately  $159,121.09  of 
TCR  n  costs  from  the  TCR  II  cost 
recovery  mechanism.  Transwestem 
further  agrees  it  will  not  refile  these 
costs  in  a  fiiture  TCR  n  cost  proceeding. 
Since  this  total  amount  has  a  minimal 
impact  on  Transwestera's  TCR  11 
surcharge  (i.e.  $0.000070  for 
Transwestem 's  highest  load  factor 
shipper).  Transwestem  shall  reflect  the 
effect  of  removing  such  costs  in  its 
upcoming  annual  RCR II  true-up  filing 
to  be  effective  November  1, 1996  and 
there  will  be  no  eSiect  to  the  tariff  sheets 
currently  on  file  with  the  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20428,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parlies  to  the  proceeding. 
Copies  oF  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Waln^  fr.. 
Acting  Secretary. 
IFR  Doc.  96-19026  Filed  7-25-96:  8:4S  ami 

MUMS  ococ  <nr-«i-a 


(Oodwl  Na  ELS»-61-000,  •<  aL] 

Michigan  Power  Company .  at  al.; 
Electric  Rate  and  Corporate  Regulation 
Rlings 

July  19.  1996. 

Take  notice  that  the  FoUovring  filings 
have  been  made  with  the  Commission: 

1.  Michigan  Power  Coinpuiy 

IDocket  No.  EL96-61-000I 

Take  notice  that  on  June  20, 1996. 
Michigan  Power  Company  tendered  for 
filing  an  Emergency  Request  For 
Declaratory  order  on  Enforcement  of 
Filing  Requirements. 

Comment  date:  August  2. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Toreo  Eneigy  Markitiag.  Inc.  Energy 
Soons  Power,  Inc.,  Power  Campaiiy  of 
Aoerica,  UP..  The  Utility-Trade 
Corporatian,  Multi  Enei^e*  USA  Inc. 

IDockst  Nos.  ER92-429-009;  ER94-1168- 
a09:  ER95-tll-007:  ER9&-1382-0O4;  ER96- 
203-002  (not  consolldiitiid)) 

Take  notice  that  the  foUowliig 
informational  filings  have  been  made 
with  the  Commission  and  are  on  Ble 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  15, 1996,  Torco  Energy 
Marketing,  Inc.  filed  certain  information 
as  tequirMl  by  the  Commission's  May 
18, 1992,  order  in  docket  No.  ER92- 
429-000. 

On  July  11, 1996,  Energy  Source 
Power.  Inc.  filed  certain  information  as 
required  by  the  Commission's  July  8, 
1994.  order  in  docket  No.  ER94-1168- 
000. 

On  July  2, 1996,  Power  Company  of 
America.  L.P.  filed  certain  information 
■s  required  by  the  Commission's 
December  30, 1994,  order  in  docket  No. 
ER95-111-000. 

On  July  15,  1996,  The  UUlity-Trade 
Corporation  filed  certain  information  as 
required  by  the  Commission's  August 
25, 1995,  order  in  docket  No.  ER95- 
1382-000 

On  July  12, 1996,  Multi  Energies  USA 
Inc.  filed  certain  information  as  required 
by  the  Commission's  December  8, 199S, 
order  in  docket  No.  ERg6-203-O0O. 

3.  Rochater  Gas  and  Electric 
Corporation  v.  Niagara  Mohawk  Power 
CoriMiTatian 

IDockM  No.  ELg6-62-O00| 

Take  notice  that  on  June  28, 1996, 
Rodiester  Gas  and  Electric  Corporation 
(RC&E)  filed  a  Complaint  against 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk).  In  its  Complaint, 
RG&E  alleges  that  Niagara  Mohawk  has 
diminished  the  quality  of  RG&E's  firm 
transmission  service  for  which  RG&E 
has  contracted  pursuant  to  a  May  28, 
1991.  Transmission  Service  Agreement 
for  reasons  other  than  to  maintain  the 
reliability  of  the  transmission  system.  In 
so  doing,  Niagara  Mohawk  has 
prevented  RC&E  from  delivering 
capacity  and  energy  sold  pursuant  to  a 
wholesale  power  sales  agreement 
entered  into  in  reliance  on  the 
availability  of  firm  transmission  service 
over  the  Niagara  Mohawk  system. 

Ojpies  of  the  filing  have  been  served 
on  Niagara  Mohawk. 

Comment  date:  August  19,  1996,  in 
BCOHdanca  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
Complaint  shall  be  due  on  or  before 
August  19, 1996. 


[Dockst  No.  ELSS-ea-OOOl 

Take  notice  that  on  July  2, 1996, 
Dominion  Resources,  Inc.  tendered  for 
filing  a  Petition  for  Declaratory  Order 
regarding  its  impacted  megawatt  mile 
transmission  service  tariff  proposal. 

Comment  date:  August  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Tenneawe  Power  Campany 

(Docket  No.  BL96-64-oaa| 

Take  notice  that  on  July  9, 1996, 
Tennessee  Power  Company,  tendered 
for  filing  an  application  requesting  that 
the  Commission  lake  enforcement 
action  requiring  the  Tennessee  Valley 
Authority  to  (1)  Provide  Teruiessee 
Power  Company  data  from  which  the 
Tennessee  Valley  Authority's  avoided 
costs  may  be  derived;  and  (2)  purchase 
itself,  and  allow  its  wholesale  customers 
to  purchase,  the  output  of  qualifying 
facilities  represented  by  Tennessee 
Power  Company  at  rates  which  are  just 
and  reasonable,  do  not  discriminate, 
accurately  reflect  avoided  costs,  and  are 
sufficient  to  encourage  cogeneration  and 
small  power  production. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noUoe. 

6.  FSI  Energy.  Inc. 

IDockM  No.  ER89-672-aill 

Take  notice  that  on  July  2, 1996,  PSI 
Energy,  Inc.  (PSI)  filed  certain 
infomution  as  required  by  the 
Commission's  order  issued  on  June  28, 
1990  (51  FERC  61.367  (1990)1,  and 
pursuant  to  Section  T  of  their 
Transmission  Service  Tariff.  Copies  of 
PSI's  informational  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 

7.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  EROe-lSSI-OOlj 

Take  notice  that  on  June  25, 1996, 
Public  Service  Company  of  New  Mexico 
tendered  for  fiUng  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  August  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Electric  ft  Gai 
Company 

IDockst  No.  ER96-2037-O00I 
Take  notice  that  on  July  10, 1996, 

Public  Service  Electric  8t  Gas  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 
Comment  date:  August  1, 1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 


9.  Dolce  Power  Company 

(Docket  No.  EK9e-234O-t)a0| 

Take  notice  that  on  July  8, 1996,  Dtike 
Power  Company  (Duke)  tendered  for 
filing  a  Transmission  Service  Agreement 
(TSA)  between  Duke,  on  its  own  behalf 
and  acting  as  agent  for  its  wholly-owned 
subsidiary,  Nantahala  Power  and  Light 
Company,  and  Vitol  Ges  ft  Electric  LLC 
(VGE).  Duke  states  that  the  TSA  seU  out 
the  transmission  arrangements  under 
which  Duke  will  provide  VGE  non-firm 
transmission  service  under  its 
Transmission  Service  Tariff. 

Comment  date:  August  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Duke  Power  Campany 

(Docket  Na  ER9B-2341-00al 

Take  notice  that  on  July  8, 1996,  Duke 
Power  Company  (Duke)  tendered  for 
filing  a  Transmission  Service  Agreement 
(TSA)  between  Duke,  on  its  own  behalf 
and  acting  as  agent  for  its  wholly-owned 
subsictlary,  Nantahala  Power  and  Light 
Company,  and  Carolina  Power  ft  Light 
Company  (GPL).  Duke  states  that  the 
TSA  sets  out  the  transmission 
arrangements  under  which  Duke  will 
provide  CPL  non-firm  transmission 
service  under  its  Transmission  Service 
Tariff. 

Comment  date:  August  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Power  and  Light  Company. 
Public  Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company. 
West  Texas  Utilities  Campany 

IDocket  No.  ER96-2342-000I 

Take  notice  that  on  July  8, 1996, 
Central  Power  and  Light  Company 
(CPL).  Public  Service  Company  of 
Oklahoma  (PSO),  Southwestern  Electric 
Power  Company  (SWEPtX))  and  West 
Texas  Utilities  Company  (WTU) 
(collectively,  the  Companies)  tendered 
for  filing  service  schedules  for  the  Sale, 
Assignment  and  Transfer  of 
Transmission  Capacity  under  each  of 
the  C>>mpanies'  respective  Coordination 
Sales  Tariffs. 

The  Companies  request  an  effective 
date  of  July  9, 1996.  and  have,  therefore, 
requested  that  the  Commission  waive 
the  Commission's  notice  requirement. 
Copies  of  this  filing  have  been  served  on 
the  Arkansas  Public  Service 
Commission,  the  Louisiana  Public 
Service  Commission,  the  Oklahoma 
Corporation  Commission,  the  Public 
Utility  Commission  of  Texas  and  all 
customers  with  service  agreements 
under  one  or  more  of  the  four  individual 
CST-1  Tariffs. 
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Comment  date:  August  2. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Illinois  Power  Company 

IDocket  No.  ER9e-2344-0aO| 

Take  notice  that  on  July  8, 1996, 
Illinois  Power  Company  (Illinois  Power) 
tendered  for  filing  firm  transmission 
service  agreements  under  which  United 
States  of  America,  acting  through  the 
Administrator  of  General  Services 
pursuant  to  the  authority  contained  in 
Section  201(a)  of  the  Federal  Property 
and  Administrative  Services,  Act  of 
1949,  as  amended  (40  U.S.C.  481(a))  for 
the  operation  of  its  Scott  Air  Force  Base 
facilities  which  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Comment  date:  August  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Power  and  Light  Company 
West  Texas  Utilities  Company 
(Docket  No.  ER96-2345-0a0l 

Take  notice  that  oh  July  8, 1996, 
Central  Power  and  Light  Company  and 
West  Texas  Utilities  Company,  (jointly, 
the  Companies)  tendered  for  filing  a 
service  agreement  under  which  they 
will  provide  transmission  service  to 
UtiliCorp  United,  Inc.  (UtiliCorp)  under 
their  point-to-point  transmission  service 
tariff. 

The  Companies  state  that  copies  of 
the  filing  have  been  served  on  UtiliCorp. 

Comment  date:  August  2. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Company  of 
Oklabama,  Southwestern  Electric 
Power  Company 

IDocket  No.  BR96-234e-0OQ| 

Take  notice  that  on  July  8, 1996, 
Public  Service  Company  of  Oklahoma 
and  Southwestern  Electric  Power 
Company  (collectively,  the  Companies) 
tendered  for  filing  a  service  agreement 
under  which  they  will  provide 
transmission  service  to  UtiliCorp 
United,  Inc.  (UtiliCorp)  under  their 
point-to-point  transmission  service 
tariff. 

The  Companies  state  that  copies  of 
the  filing  have  been  served  on  UtiliCorp. 

Comment  date:  August  2, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  North  Carolina  Utilities 
Commiasioa 

(Docket  No.  IR-18»-001I 

On  June  11, 1996,  the  North  Carolina 
Utilities  Commission  (NCUC),  pursuant 


to  Section  292.402  of  the  Commission's 
Regulations,  filed  a  petition  for  waiver 
of  certain  obligations  imposed  under 
Section  292.303(a)  of  the  Commission's 
Regulations  (18  CFR  Part  292  Subpart  C) 
which  implement  Section  210  of  the 
Ihiblic  Utilities  Regulatory  Policies  Act 
of  1978  (PURPA).  The  NCUC  has  duly 
implemented  the  Commission's  PURPA 
Regulations  by  filing  a  PURPA 
implementation  plan  on  March  19, 
1981. 

The  NCUC  requests  a  waiver  on 
behalf  of  the  Nantahala  Power  and  Light 
Company  (Nantahala).  Specifically,  the 
NCUC  seeks  waiver  on  behalf  of 
Nantahala  of  the  obligation  under  18 
CFR  292.303(a)  to  purchase  energy  and 
capacity  that  is  made  available  to  Qfs. 

Comment  date:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LiBwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Dec  ge-18999  Filed  7-25-96:  8:45  am) 
BHUNO  ooci  fnr-ai-r 


[Docket  Na  ER96-10S0-0(M.  at  oL] 

Sonat  Power  M8rketir>g  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

July  18,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Soiut  Power  Marketing  Inc. 

IDocket  No.  ER9S-1050-4XMI 

Take  notice  that  on  July  3.  1996, 
Sonat  Power  Marketing  Inc.  (SPMI)  filed 
an  application  to  amend  its  currently 
approved  Rate  Schedule  FERC  No.  1 
consistent  with  the  Commission's  policy 
atmounced  in  USGen  Power  Services 
LP.,  to  report  a  change  in  status,  and  lo 


request  clarification  as  to  reporting 
requirements  in  connection  therewith. 

Comment  date:  August  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PECO  Enei^  Company 

IDocket  No.  ER96-2363-000I 

Take  notice  that  on  July  10, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  3,  1996 
with  Niagara  Mohawk  Power 
Corporation  (NMPC)  under  PECO's 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  4  (Tariff).  The  Service 
Agreement  adds  NMPC  as  a  custoiner 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  3, 1996.  for  the  Service  Agreement. 

PECO  states  (hat  copies  of  this  filing 
have  been  supplied  to  NMPC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3,  PECO  Ener^gy  Company 

IDocket  No.  ERg6-2364-O0O| 

Take  notice  that  on  July  10, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  3, 1996 
with  PanEnergy  Trading  and  Market 
Services,  Inc.  (PANENERGY)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (TarifO  The  Service 
Agreement  adds  PANENERGY  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  3. 1996,  for  the  Service  Agreement. 

PECO  stales  that  copies  of  this  filing 
have  been  supplied  to  PANENERGY  and 
lo  the  Petmsylvania  Public  Utility 
Commission. 

Comment  date:  August  1.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PEOO  Ener^gy  Campany 

(Docket  No  ER96-236S-000I 

Take  notice  that  on  July  10.  1996, 
PECO  Energy  Company  (PE(X)).  filed  a 
Service  Agreement  dated  June  28.  1996 
with  Alabama  Electrii:  Cooperative.  Inc. 
(AEC)  under  PECO's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  4 
(Tariff).  The  Service  Agreement  adds 
AEC  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
June  28, 1996.  for  the  Service 
Agreement 

PECO  slates  that  copies  of  this  filing 
have  been  supplied  to  AEC  and  lo  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  1. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  PECO  Energy  Compaiiy 

(Docket  No.  ER96-236&-O0OI 

Take  notice  thai  on  July  10, 1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  3, 1996 
with  Eastex  Power  Marketing,  Inc. 
(EASTEX)  under  PECO's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  4 
(Tariff).  The  Service  Agreement  adds 
EASTEX  as  a  customer  under  the  Tariff. 

PECO  requests  an  efBactive  date  of 
July  3, 1996,  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  bean  supplied  to  EASTEX  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  1. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

a.  CineiKy  Serraaa,  Inc. 

(Docket  No.  ER96-2369-000I 

Take  notice  that  on  July  10, 1996, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Point-to- 
Point  Transmis-iion  Service  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Vastar  Power  Marketing,  Inc. 

Coaunent  date:  August  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cinergy  Serricee,  Inc. 

(Docket  No.  ERg6-2370-<)00l 

Take  notice  that  on  July  10. 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Point-to- 
Point  Transmission  Service  Tariff  (the 
TariB)  entered  into  between  Cinergy  and 
Delhi  Energy  Services.  Inc. 

Comment  date:  August  1. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Cinergy  Services.  Inc. 

(Docket  No.  ER96-2376-0a0| 

Take  notice  that  on  July  11, 1996, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Cas  &  Electric  Company  (CC&E)  and  PSI 
Energy.  Inc.  (PSI),  an  Interchange 
Agreement,  dated  June  1. 1996  between 
Cinergy,  CGAE,  PSI  and  Michigan 
Public  Power  Agency  (MPPA), 

The  Interchange  Agreement  provides 
for  the  following  service  between 
energy  and  MPPA. 

1.  Exhibit  A— Power  Sales  by  MPPA 

2.  Exhibit  B — Power  Sales  by  Cinergy 
Cinergy  and  MPPA  have  requested  an 

effective  date  of  July  15. 1996 

Copies  of  the  filing  were  served  on 
Michigan  Public  Power  Agency,  the 
Michigan  Pubhc  Service  Commission, 


the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  August  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Sonet  Power  IMarkeUng  UP. 

(Docket  No.  ER96-2343-0001 

Take  notice  that  on  July  3. 1996, 
Sonat  Power  Marketing  LP.  (SPMLP), 
filed  an  application  requesting 
acceptance  of  its  proposed  Rate 
Schedule  FERC  No.  1  authorizing 
market-based  rates,  granting  waivers  of 
certain  Commission  regulations  and 
granting  certain  blanket  approvals. 
Consistent  with  these  requests,  SPMLP 
seeks  authority  to  engage  in  the  business 
of  power  marketing  and  to  sell  power  at 
market-based  rales. 

SPMLP  is  a  limited  partnership  whose 
general  partner  is  Sonat  Power 
Marketing  Inc.  (SPMI),  a  Commission- 
authorized  power  marketer.  SPMI  owns 
a  85%  interest  in  SPMLP.  The  other 
35%  limited  partnership  interest  is 
owned  by  a  wholly  owned  subsidiary  of 
AGL  Resources  Inc.  SPMLP  is  not  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Comment  date:  August  1. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Commonweallh  Edison  Company 
Commoaweolth  Edison  Company  of 
Indiana.  Inc. 

(Docket  Na  BR96-2367-«)0l 

Take  notice  that  on  July  10. 1996, 
Commonwealth  Edison  Company  and 
Cotrmionwealth  Edison  Company  of 
Indiana,  Inc.  (ComEd).  tendered  for 
filing  revised  pages  to  ComEd's  Open 
Access  Transmission  Service  Tariff  filed 
on  July  9, 1996  (Tariff). 

CotnEd  requests  an  effective  date  of 
July  11,  1996  and  has  therefore 
requested  that  the  Commission  waive 
the  Commission's  notice  requirement. 
Copies  of  this  filing  have  been  served  by 
overnight  delivery  on  all  persons  that 
were  required  to  be  served  with  the 
Tariff. 

Comment  date:  August  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  38S.211 
and  18  CFR  385.214).  All  such  motions 


or  protests  should  be  filed  on  or  before 

the  comment  date.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Unwoad  A.  Walsoa.  |r.. 

Acting  Secretary. 

(PR  Doc.  96-1 9(KW  Filed  7-25-96:  8:45  am) 

■LUNO  oooc  mr-si-u 

(Doctat  Na  ERM-2377-4(M,  el  al] 

Wlaeorain  Pcmm  and  Ught  Company, 
•(  al.;  Electric  Rate  and  Corporate 
Regulation  Filing* 

July  22, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Power  and  Light  Company 

(Docket  No.  KR96-2377-O001 

Take  notice  that  on  July  11, 1996, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L's  Bulk 
Power  Tariff  between  itself  and  Coastal 
Electric  Services  Company.  WPftL 
respectfully  requests  a  waiver  of  the 
Commission's  notice  requirements,  and 
an  effective  date  of  July  1,  1996. 

Comment  date:  August  5. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Power  and  Light  Company 

Ibocket  No.  ER96-2378-<)00l 

Take  notice  that  on  July  11, 1996, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  a  signed 
Service  Agreement  under  WPilcL's  Bulk 
Power  Tariff  between  itself  and 
Canterior.  WP&L  respectfully  requests  a 
waiver  of  the  Commission's  notice 
requirements,  and  an  effisctive  dale  of 
July  3,  1996. 

Comment  date:  August  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Texas  Utililies  Electric  Company 

IDocket  No.  ER96-2383-0001 

Take  notice  that  on  July  12, 1996, 
Texas  Utilities  Electric  Company  (TU 
Electric),  tendered  for  filing  four 
executed  transmission  service 
agreements  (TSA's)  with  Rainbow 
Energy  Marketing  Corp;  Cinergy 
Services,  Inc.  as  agent  for  and  on  behalf 
of  The  Cincinnati  Cas  &  Electric 
Company  and  PSI  Energy.  Inc., 
Southern  Energy  Marketing.  Inc.;  and 
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Entergy  Services,  Inc.  as  agent  for  and 
on  behalf  of  Entergy  Arkansas,  Inc., 
Entergy  Gulf  States,  Inc.,  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi, 
Inc.,  and  Entergy  New  Orleans,  Inc.  for 
certain  Economy  Energy  Transmission 
Service  under  TU  Electric's  Tariff  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 

TU  Electric  requests  an  effective  date 
for  the  TSA's  that  will  permit  them  to 
become  effective  on  or  before  the  service 
commencement  date  under  each  of  the 
four  TSA's.  Accordingly,  TU  Electric 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  Rainbow  Energy  Marketing 
Corp.,  Cinergy  Services,  Inc.  as  agent  for 
and  on  behalf  of  The  Cinciimati  Gas  & 
Electric  Company  and  PSI  Energy,  toe. 
Southern  Energy  Marketing,  Inc.,  and 
Entergy  Services,  Inc.  as  agent  for  and 
on  behalf  of  Entergy  Arkansas,  Inc.. 
Entergy  Gulf  States,  toe,  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi, 
toe,  and  Entergy  New  Orleans,  toe.  as 
well  as  the  Public  Utility  Commission  of 
Texas. 

Comment  date:  August  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services.  Inc. 

(Docket  No.  ERg6-2384-000| 

Take  notice  that  on  July  12, 1996, 
Cinergy  Services,  toe.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Power  Sales 
Standard  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  Orange  and 
Rockland  Utilities,  toe. 

Qnergy  and  Orange  and  Rockland 
Utilities,  toe.  are  requesting  an  effective 
date  of  July  1, 1996. 

Comment  date:  August  S,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Cinergy  Services,  Inc. 

IDocket  No.  ER96-238S-00a| 

Take  notice  that  on  July  12, 1996, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Power  Sales 
Standard  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  Alpena  Power 
Company. 

Cinergy  and  Alpena  Power  Company 
are  requesting  an  effective  date  of  July 
15, 1996. 

Commenf  dote:  August  5,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER96-2386-000I 

Take  notice  that  on  July  12, 1996, 
American  Electric  Power  Service 


Corporation  (AEPSC),  tendered  for  filing 
service  agreements,  executed  by  AEPSC 
and  the  following  Parties,  under  the 
AEP  Companies'  Power  Sales  and/or 
Potol-to-Point  Transmission  Service 
Tariffs:  Federal  Energy  Sales,  toe, 
Niagara  Mohawk  Power  Corporation, 
and  Virginia  Electric  and  Power 
Company. 

The  Power  Sales  Tariff  has  been 
designated  as  FERC  Electric  Tariff,  First 
Revised  Volume  No.  2,  effective  October 
1, 1995.  The  Point-to-Poinl 
Transmission  Tariff  has  been  designated 
AEPSC  FERC  Electric  Tariff  Second 
Revised  Volume  No.  1 ,  effective 
September  7, 1993.  Further,  on  July  9. 
1996.  AEP  filed  a  new  Transmission 
Tariff  in  compliance  with  Commission 
Order  No.  888,  requesting  that,  at  the 
earliest  possible  date,  this  Tariff  be 
designated  to  supersede  the  existing 
Point-to-Point  Transmission  Tariff. 
AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  June  12, 1996. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commission  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee. 
Virginia  and  West  Virginia. 

Comment  date:  August  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Anoka  Electric  Cooperative 

ll>ockel  No.  ER96-2387-0001 

Take  notice  that  on  July  12. 1996, 
Anoka  Electric  Coopdfltive  (Anoka) 
submitted  for  filing  as  an  initial  rate 
schedule  a  power  sales  agreement 
between  Anoka  and  Elk  River  Municipal 
Utilities.  The  power  sales  agreement  is 
a  wholesale  all  requirements  contract. 
Anoka  states  that  none  of  its  facilities 
are  utilized  to  effectuate  the  sale.  Anoka 
requests  a  waiver  of  the  Commission's 
notice  requirements  for  good  cause 
shown  and  an-effective  date  of  February 
27, 1996.  Anoka  states  that  it  has  served 
a  copy  of  this  filing  on  the  purchaser 
and  the  state  public  utilities 
commission. 

Comment  dote:  August  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Portland  General  Electric  Company 

lOockel  No.  ER96-2388-(X)0l 

Take  notice  that  on  July  12.  1996, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  FERC 
Electric  Tariff.  1st  Revised  Volume  No. 
2,  an  executed  Service  Agreement 
between  PGE  and  Pacific  Northwest 
Generating  Cooperative. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30, 1993 


{Dociet  No.  PL93-2-002):  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreement  to 
become  effective  July  1, 1996. 

Copies  of  this  filing  were  served  upon 
Pacific  Northwest  Generating 
Cooperative. 

Comment  date:  August  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Illinois  Light  Company 

IDocket  No.  ER96-2389-0a0l 

Take  notice  that  on  July  12, 1996. 
Central  Illinois  Light  Company  tCILCX)). 
300  Liberty  Street,  Peoria,  Illmois 
61202,  tendered  for  filing  with  the 
Conunission  a  substitute  todex  of 
Customers  under  its  Coordination  Sales 
Tariff  and  service  agreements  for  three 
new  customers. 

CILCO  requested  an  effective  date  of 
July  7,  1996. 

Copies  of  the  filing  were  served  on  all 
affected  customers  parties  and  the 
Illinois  Commerce  Commission. 

Comment  date:  August  5. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  ^nd  of  this  notice. 

10.  Duquesne  Light  Company 

(Docket  No.  ER96-2390-OOOI 
Take  notice  that  on  (uly  12, 1996, 

Duquesne  Light  Company  has  filed  a 

capacity  reservation  transmission  tariff 

that  includes  marginal  cost  pricing  of 

transmission  usage. 
Comment  date:  August  5,  1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

11.  Florida  Power  Corporation 

IDocket  No.  ER96-2391-000I 

Take  notice  that  on  July  12. 1996, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  service 
agreements  providing  for  service  to 
Oglethorpe  Power  Corporation  pureuant 
to  its  initial  open  access  transmission 
tariff  (the  T-Z  Tariff).  The  purpose  of 
this  filtog  is  to  supplement  partially 
executed  versions  of  the  agreements 
filed  on  December  1, 1995  in  Docket  No. 
ER96-5Z6-000,  and  accepted  for  filing 
on  January  30,  1996. 

Comment  date:  August  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  Corporation 

(Docket  No.  ERg6-2392-OOOi 

Take  notice  that  on  July  12, 1996, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  service 
agreements  providing  for  service  to  Fort 
Pierce  Utilities  Company  pursuant  to  its 
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initial  open  access  transmission  tariff 
(the  T-2  Tariff).  The  purpose  of  this 
filing  is  to  supplement  partially 
executed  versions  of  the  agreements 
filed  on  December  1, 1995  in  Docket  No. 
ER9e-526-00a.  and  accepted  for  filing 
on  January  30, 1996. 

Comment  date:  August  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  Cteporation 
(Docket  No.  ER96-2393-000I 

Take  notice  that  on  July  12. 1996, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  service 
agreements  providing  for  service  to 
Gainesville  Regional  Utilities  pursuant 
to  its  initial  open  access  transmission 
tariff  (the  T-2  Tariff).  The  purpose  of 
this  filing  is  to  supplement  partially 
executed  versions  of  the  agreements 
filed  on  December  1. 1995  in  Docket  No. 
ER96-526-000,  and  accepted  for  filing 
on  January  30, 1996. 

Comment  date:  August  S.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  CorporaliaB 

IDcxJm  No.  ER96-2394-000I 

Take  notice  that  on  July  12. 1996, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  service 
agreements  providing  for  service  to  Lake 
Worth  Utilities  pursuant  to  its  initial 
open  access  transmission  tariff  (the  T- 
2  Tariff).  The  purpose  of  this  filing  is  to 
supplement  partially  executed  versions 
of  the  agreements  filed  on  December  1, 
1995  in  Docket  No.  ER96-526-000,  and 
accepted  for  filing  on  January  30. 1996. 

Comment  date:  August  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Florida  Power  Corporation 

(Docknl  No.  ER96-2395-0O0I 

Take  notice  that  on  July  12, 1996, 
Florida  Power  Corporation  (Flopda 
Power),  tendered  for  filing  service 
agreements  providing  for  service  to 
Central  Power  &  Lime.  Inc.  pursuant  to 
its  initial  open  access  transmission  tariff 
(the  T-2  Tariff).  The  purpose  of  this 
filing  is  to  supplement  partially 
executed  versions  of  the  agreements 
filed  on  December  1, 1995  in  Docket  No. 
ER96-526-000,  and  accepted  for  filing 
on  January  30. 1996. 

Comment  date:  August  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IC  Flarida  Power  Corporation 

jDockel  No.  ER96-239e-OaOI 

Take  notice  that  on  July  12, 1996, 
Florida  Power  Corporation  (Florida 


Power),  tendered  for  filing  service 
agreements  providing  for  service  to  the 
City  of  Vero  Beach  pursuant  to  its  initial 
open  access  transmission  tariff  (the  T- 
2  Tariff).  The  purpose  of  this  filing  is  to 
supplement  partially  executed  versions 
of  the  agreements  filed  on  December  1 , 
1995  in  I>ocket  No.  ER96-526-000,  and 
accepted  for  filing  on  January  30, 1996. 

Comment  date:  August  5. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  Coiporation 


(Docket  No.  ER96-2397-aaOI 

Take  notice  that  on  July  12. 1996, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  service 
agreements  providing  for  service  to 
Tennessee  Valley  Authority  pursuant  to 
its  initial  open  access  transmission  tariff 
(the  T-2  TaritO.  The  purpose  of  this 
filing  is  to  supplement  partially 
executed  versions  of  the  agreements 
filed  on  December  1,  1995  in  Docket  No. 
ER96-526-000,  and  accepted  for  filing 
on  January  30, 1906. 

Comment  dote;  August  S.  1S96.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Flarida  Pomr  Corporatioii 

IDockst  No.  ER96-239S-0001 

Take  notice  that  on  July  12. 1996, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  service 
agreements  providing  for  service  to  the 
City  of  Homestead  pursuant  to  its  initial 
open  access  transmission  tariff  (the  T- 
2  Tariff).  The  purpose  of  this  filing  is  to 
supplement  partially  executed  versions 
of  the  agreements  filed  on  December  1, 
1995  in  Docket  No.  ER96-526-000.  and 
accepted  for  filing  on  January  30, 1996. 

Comment  date:  August  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Florida  Power  Corporation 

(Docket  No.  ER96-2399-000I 

Take  notice  that  on  July  12, 1996, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  service 
agreements  providing  for  service  to  the 
Utility  Board  of  the  City  of  Key  West 
pursuant  to  its  initial  open  access 
transmission  tariff  (the  T-2  TarifO.  The 
purpose  of  this  filing  is  to  supplemem 
partially  executed  versions  of  the 
agreements  filed  on  December  1, 1995  in 
Docket  NO.ER96-526-000.  and 
accepted  for  filing  on  January  30, 1996. 

Comment  date:  August  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Florida  Power  CotparaUon 

(Docket  No.  ER96-2400-OaO| 

Take  notice  that  on  July  12, 1996. 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  service 
agreements  providing  for  service  to  the 
City  of  Lakeland  pursuant  to  its  initial 
open  access  transmission  tariff  (the  T- 
2  Tariff).  The  purpose  of  this  filing  is  to 
supplement  partially  executed  versions 
of  the  agreements  filed  on  December  1, 
1995  in  Docket  No.  ER96-526-000.  and 
accepted  for  filing  on  January  30, 1996. 

Comment  date:  August  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Arizona  Public  Service  Company 

[Docket  No.  ER96-2401-O00I 

Take  notice  that  on  July  12, 1996, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  its  Open  Access 
Transmission  Tariff.  Revision  No.  1 
(Revised  Tariff). 

The  Revised  Tariff  proposes  minor 
revisions  to  some  terms  and  conditions 
that  reflect  regional  practices  and  APS 
procedures.  Additionally,  the  Revised 
Tariff  includes  three  additional 
unbundled  services. 

APS  proposed  Revised  Tariff  is 
consistent  with  the  Commission's  Pro 
Forma  Tariff  and  the  proposed  rales  are 
conforming  rates  as  established  in  the 
Commission's  Policy  Statement  of 
Transmission  Service  by  Public 
Utilities. 

APS  requests  a  waiver  of  the 
Commission's  Notice  Requirements  in 
accordance  with  18  CFR  35.11  to  allow 
for  an  effective  date  of  August  1, 1996. 

A  copy  of  this  filing  has  been  served 
on  all  parties  of  the  Service  List. 

Comment  date:  August  5, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linvmod  A.  WaiMn,  Jr., 

Acting  Secretary. 

(PR  Doc  96-19002  Filed  7-Z&-96: 8:4S  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-6471-61 

Envlronirenta!  Inipact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AQENCY:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  July  15,  1996  Through 
July  19, 1996  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  960329,  Final  EIS,  NPS.  ID. 
Hagerman  Fossil  Beds  National 
Monument,  General  Management 
Plan,  Implementation,  Twin  Falls  and 
Gooding  Counties,  Due:  August  26, 
1996,  Contact:  Rick  Emenwein  (303) 
969-2274. 
EIS  No.  960330,  Final  EIS,  FHW,  MO. 
MO-179  Extension,  MO-50  west  to 
the  West  Edgewood  Boulevard, 
Funding,  Right-of-Way  and  COE 
Section  404  Permit,  Jefferson  Qty, 
Cole  County,  MO,  Due:  August  26, 
1996,  Contact:  Don  Neumann  (314) 
636-7104. 
EIS  No.  960331.  Final  EIS,  AFS,  MT, 
Berray  Mountain  Timber  Sale, 
Harvesting  Timtwr,  Kootenai  National 
Forest,  Cabinet  Ranger  District, 
Sanders  County,  MT,  Due:  August  26, 
1996,  Contact:  Dave  Clay  (406)  827- 
3682. 
EIS  No.  960332,  Final  EIS,  FHW,  CA, 
CA-30  Improvements,  CA-66/ 
Foothill  Boulevard  to  1-215,  Funding 
and  COE  Section  404  Permit.  Los 
Angeles  and  San  Bernardino 
Counties,  CA,  Due:  August  26,  1996, 
Contact:  jeffery  Lewis  (916)  498-5035. 
EIS  No.  960333,  Draft  EIS.  AFS,  PA. 
Electric  Utility  Rights-of-Way.  A 
Substation,  and  A  Radio  Tower  Site 
Vegetation  Management  Plan, 
Implementation.  Allegheny  National 
Forest,  Warren,  McKean,  Forest  and 
Elk  Counties,  PA,  Due:  September  16, 
1996,  Contact:  Robert  L.  White  (814) 
723-5150. 
BIS  No.  960334,  Final  EIS,  AFS,  CA, 
NV,  North  Shore  Ecosystem 
Management  Project,  Implementation, 
Lake  Tahoe  Basin  Management  Unit, 
Washoe  and  Placer  Counties,  CA  and 
NV,  Due:  August  26,  1996,  Contact: 
Joe  Oden  (916)  573-2600. 


EIS  No.  960335,  Final  EIS,  FRC.  CA, 
New  Don  Pedro  Reservoir  Project 
(NDPP)  (FERC.  No.  2299-024), 
Reservoir  Release  Requirements  for 
Fish,  Continuation  and  Maintenance, 
Issuance  of  Licenses,  Tuolumne  River 
and  San  Joaquin  River  Turlock  and 
Malesto  Irrigation  Districts.  Stanislaus 
County.  CA,  Due:  August  26, 1996, 
Contact:  Monica  A.  Maynard  (202) 
219—2652. 
EIS  No.  960336,  Final  EIS,  AFS,  OR. 
Paw  Timber  Sale,  Timber  Harvest  and 
Road  Construction,  Implementation, 
Umpqua  National  Forest,  Diamond 
Lake  Ranger  District,  Douglas  County, 
OR,  Due:  August  26, 1996.  Contact: 
Phil  Mattson  (503)  326-3865. 
£7S  Afo.  960337,  Final  EIS,  FAA,  MA, 
Boston  Logan  International  Airport, 
Implementation,  Alternative  Turbojet 
Departure  Procedures  at  Runway  27, 
City  of  Boston,  MA,  Due:  August  26, 
1996,  Contact:  John  SilvB  (617)  238- 
7602. 
EIS  No.  960338,  Dmft  Supplement, 
FHW,  CO,  CO-82  Highway 
Transportation  Project, 
Improvements,  to  "Entrance  to 
Aspen",  Updated  and  Additional 
Information  on  Additional 
Alternatives,  Funding  and  COE 
Section  404  Permit,  City  of  Aspen, 
Pitkin  County,  CO,  Due:  September 
09, 1996,  Contact:  Ron  Speral  (303) 
969-6737. 
EIS  No.  960339,  Draft  EIS,  NIH,  MD, 
National  Institutes  of  Health  Animal 
Center,  1995  Master  Plan, 
Implementation,  Poolesville, 
Montgomery  County,  MD,  Due: 
October  04, 1996.  Contact:  Janyce 
Hedetnierai  (301)  496-3931. 

Amended  Notices 

EIS  No.  950170.  Draft  EIS,  FHW,  WI,  US 
12  Highway  Improvement,  Sauk  City 
to  Middleton,  Funding  and  COE 
Section  404  Permits  Issuance,  Sauk 
and  Dane  Counties,  WI,  Due:  October 
01, 1996,  Contact:  Richard  Madrzak 
(608)  264-S968.  Published  FR  05-05- 
95 — Review  Period  Extended. 
Dated:  |uly  23, 1996. 

William  D.  Dickenon. 

Director  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

IFR  Doi:.  96-19049  Filed  7-25-96;  8:45  ami 
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(ER-FRL-S471-7] 

Environmental  Impact  Statements  and 
Regulations;  AvailsUlity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  8, 1996  Through  July  12, 


1996  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7153.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  5,  1996  (61  FR  15251). 

Draft  EIS« 

ERP  No.  D-AFS-IJB52S3-OR 

Trail  System  and  Off-Highway 
Vehicle  Management  and  Development, 
Implementation,  Ochoco  National 
Forest  and  Crooked  River  National 
Grassland,  Crook,  Grant,  Jefferson, 
Harney  and  Wheeler  Counties,  OR. 

Summary:  Our  abbreviated  review  of 
the  proposed  project  revealed  no 
environmental  concerns  to  EPA. 

ERP  No.  D-AFS-L6S2S7-ID 

Beaver/Cedar  Land  Change  Project, 
Implementation,  Clearwater  National 
Forest,  North  Fork  and  Palause  Ranger 
Districts,  Clearwater  and  Latah 
Counties,  ID. 

Summary:  Our  abbreviated  review  of 
the  proposed  project  revealed  no 
environmental  concerns  to  EPA. 

ERP  No.  D-BOP-C81015-NY 

Rating  EC2  New  York  Federal 
Detention  Center,  Construction  and 
Operation,  Possible  Sit6  Selection, 
Alboin  Site  and  Balavia  Site,  NY. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  of  wetlands. 
Accordingly,  additional  information 
must  be  provided  in  the  final  EIS  to 
address  this  issue. 

ERP  No.  D-COE-E36175-MS 

Rating  EC2,  Jackson  Metropolitan 
Area  Flood  Control  Project,  In  Portions 
of  Pearl  River  Basin,  Implementation, 
Madison,  Hinds  an  Rankin  Countries, 
MS. 

Summary:  EPA  expressed 
environmental  concern  regarding  the 
short-term  adverse  impacts  associated 
with  levee  construction,  as  well  as  long- 
term  pressures  to  continue  developing 
the  Pearl  River  fioodplain.  EPA 
requested  additional  information  on 
these  issues. 

ERP  No.  D-FDA-Cawi6-NY 

Rating  EC2.  U.S.  Food  and  Drug 
Administration,  Construction  of 
Regional  Office  and  Laboratory,  Site 
Specific,  Jamacia  Site,  Queen  County, 
NY. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
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proposed  project's  impacts  to  air  and 
ground  water  quality,  and  hazardous 
waste  issues.  Accordingly,  EPA 
requested  that  additional  infonnation  be 
provided  in  the  final  EIS  to  address 
these  issues. 

ERPNo.  D-FHW-L40199-WA 

Rating  LO,  North  Spokane  Freeway 
Project.  Improvements  Transportation 
through  the  Qty  of  Spokane  and 
Spokane  County  between  1-90,  Spokane 
County,  WA. 

Summary:  EPA  had  no  objection  to 
the  action  as  proposed. 

EBP  No.  I>-GSA-DB1027-MD 

Rating  EC2,  U.S.  Food  and  Drug 
Administration  (FDA)  Consolidation  of 
the  following:  Center  for  Drug 
Evaluation  and  Research  (CDER).  Center 
for  Devices  and  Radiological  Health 
(CDRH),  Center  for  Biologies  Evaluation 
and  Research  (CBER)  and  Office  of 
Commissioner  (OC),  Site  Selection, 
White  Oak  Naval  Surface  Weapons 
Center,  Motgomery,  MD. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  loss  of  25  acres  of  woodlands, 
impacts  to  Class  m  stream  and  air 
quality  impacts  anticipated  bom 
increased  vehicular  traffic  in  an  area 
where  intersections  already  are  at  or 
exceed  maximum  capacity  at  peak 
times.  Additional  information  and 
clarification  is  needed  regarding  air 
modeling  and  traffic  analysis. 

ERP  No.  D-GSA-KB003B-CA 
Rating  LO,  New  San  Francisco 

Federal  Building  Office  Building 

Construction,  Implementation,  City  and 

County  of  San  Francisco,  CA. 
Summoiy:  EPA  had  no  objection  to 

the  proposed  action. 

EBP  No.  D-NOA-C91003-00 

Rating  LO,  Queen  Conch  Resources 
Fishery  Management  Plan, 
Implementation,  Atlantic  Ocean  and 
Caribbean  Portions  of  the  Exclusive 
Economic  Zone  (EEZ)  adjacent  to  the 
State  Waters  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands. 

Summary:  EPA  believed  that  the 
proposed  project  would  not  result  in 
significant  adverse  environmental 
impacts;  therefore.  EPA  had  no 
objection  to  its  implementation. 

EBP  No.  DS-USA-Kl  1016-CA 
Rating  EC2,  Fort  Ord  Disposal  and 

Reiise  Installation.  Implementation, 

Additional  Information,  Establishment 

of  Preside  of  Monterey  (POM)  Ammex. 

Cities  of  Marina  and  Seaside,  Monterey 

County,  CA. 
Summary:  EPA  expressed 

environmental  concerns  regarding 


potential  impacts  to  resources  and 
wetlands.  In  addition,  EPA  asked  that  a 
no-project  alternative  be  developed  for 
the  Final  SEIS. 

Filial  EIS* 

EBP  No.  F-FAA-CS1017-NJ 

Newark  International  Airport  Ground 
Access  Monorail-Northeast  Corridor 
Cormection  Project,  Funding, 
Construction,  Operation.  Airport  Layout 
Plant  and  Approval,  Essex  and  Union 
Counties,  NJ. 

Summary:  EPA's  previous  concerns 
have  been  addressed,  therefore,  EPA 
had  no  objection  to  the  action  as 
proposed. 

Dated:  July  23. 1996. 
WUUaa  D.  Dickanaa, 
Director.  SEPA  Compliance  DMtion,  Office 
of  Federal  Activities. 

(PR  Doc  96-19050  Piled  7-2S-96:  B:4S  am) 
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FARM  CftEOrr  AOHMMSnWTION 

SunaMn*  Act  MaaUng;  Fami  CtmW 
Admkilslratkxi  Board;  Ragular  MaaUng 

AOBICY:  Farm  Credit  Administration. 
summary:  Notice  is  hereby  given, 
puisuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  August  8,  1996  regular  meeting  of 
the  Farm  Creidit  Administration  Board 
(Board)  will  not  be  held  and  that  a 
special  meeting  of  the  Board  is 
scheduled  for  Wednesday,  August  28, 
1996  at  10:00  a.m.  An  agenda  for  this 
meeting  will  be  published  at  a  later 
date. 

FOn  FURTHER  INFORMATKiN  CONTACT: 
Floyd  Fithian.  Secretary  to  the  Farm 
Credit  Administration  Board.  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1301  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

Deled:  luly  23.  1996. 
Floyd  Filfaiaa. 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc  96-19168  Filed  7-24-96;  11:43  ami 
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FEDERAL  MARtTIME  COMMSSiON 

Sacuilty  lor  ttia  Protaction  of  tha 
PuMIc  FInandal  RaaponaibHIty  To 
Maal  UabUny  hicurrad  for  Daath  or 
Injury  to  Paaaangars  or  Oliiar  Parsons 
on  Voyagas;  NoUoa  of  Issuanoa  of 
Canfflcala  (Casualty) 

Notioe  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 


of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  §81 7(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended; 
Seabourn  Cruise  Line  Limited  and 

Seaboum  Maritime  Management  A/S. 

55  Francisco  Street,  San  Francisco, 

California  94133 
Vessel:  Seaboum  Legend 

Dated:  July  22,  1996.      . 
(••qih  C.  PaUdBg, 
Secretary. 

IFR  Doc  S6-18986  Filed  7-25-96;  B:4S  ami 
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FEDERAL  RESERVE  SYSTEM 

Changa  In  Bank  Control  NoMas; 
AcquMtiona  of  Shares  of  Banks  or 
Bank  HoMhig  Companlaa 

The  nolificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(i))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Govemora.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  15. 1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

l.fosepb  Thomas  McLane,  Poplar 
Bluff,  Missoiui;  to  acquire  an  additional 
43.40  percent,  for  a  total  of  43.42 
percent,  of  the  voting  shares  of  Midwest 
Bancshares,  Inc..  Poplar  Bluff.  Missouri, 
and  thereby  indirectly  acquire  Carter 
County  Slate  Bank,  Van  Buren, 
Missouri,  First  Midwest  Bank  of  Dexter, 
Dexter,  Missouri,  First  Midwest  Bank  of 
Chaffee,  and  First  Midwest  Bank  of 
Piedmont,  Piedmont,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  22,  1996. 
JmamSer  |.  lohnaoll, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-19046  Filed  7-25-96;  6:45  ami 
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Fonnaiions  of,  AcquWttons  by,  and 
Msigars  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
purauant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BMC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
healing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Uiiless  otherwise  noted,  nonbanxing 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  19. 
1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1 .  Oak  Park  Biver  Forest  Banksbares, 
Inc.,  Oak  Park.  Illinois;  to  become  a 
bank  holding  company  by  acquiring  100 


percent  of  the  voting  shares  of 
Conununity  Bank  of  Oak  Park  River 
Forest.  Oak  Pail:,  Illinois  (in 
oi^nization). 

B.  Federal  Reaerve  Bank  of  St  Lonis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  First  Conunercial  Corporation, 
Little  Rock,  Arkansas:  to  acquire  100 
percent  of  the  voting  shares  of  Security 
National  Bank,  Nacogdoches,  Texas. 

2.  The  Norma  McLane-Smith  Family 
Limited  Partnership,  Poplar  Bluff, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  53.77  percent  of 
the  voting  shares  of  Poplar  Bluff  Banc 
Company.  Poplar  Bluff,  Missouri,  and 
First  Midwest  Bank  of  Poplar  Bluff. 
Poplar  Bli:ff.  Missouri.  Applicant  also 
has  applied  to  acquire  11.10  percent  of 
the  voting  shares  of  Midwest 
Bancshares.  Inc.,  Poplar  Bluff,  Missouri, 
First  Midwest  Bank  of  Chaffee.  Chaffee. 
Missouri,  First  Midwest  Bank  of 
Piedmont,  Piedmont,  Missouri.  Carter 
County  State  Bank,  Van  Buren, 
Missouri,  and  First  Midwest  Bank  of 
Dexter,  Dexter,  Missouri. 

Board  of  Governors  of  the  Fedaral  Reserve 
System,  July  22, 1996. 
JensifB'  |.  lohnaoa 
Deputy  Secretary  of  the  Board 
[FR  Doc.  96-19044  Filed  7-2S-96;  8:45  am) 
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Notlca  of  PropoaaisTo  Engage  hi 
Pannlsalbia  NonbanUng  AcUvltlaa  or 
To  Acquire  Companlaa  That  are 
Engaged  In  Pennlsaltile  NonbanMng 
AcUvltlea 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Boerd  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
GovemoK.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
^^n*^inimfltifin  of  the  proposal  can 


"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  pracUoai" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  conmients 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  9, 1996. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

I.  Merrill  Merchants  Bancshares,  Inc., 
Bangor,  Maine;  to  engage  de  novo 
through  its  subsidiary,  M&M  Consulting 
Limited  Liability  Company,  Bangor. 
Maine,  in  mansgeraent  consulting 
pursuant  to  5  225.2S(b)(ll)  of  the 
Board's  Regulation  Y.  Such  services 
would  include  loan  review,  regulatory 
compliance  and  auditing.  In  addition. 
M&M  Consulting  would  represent  an 
initial  joint  venture  between  Merrill 
Merchants  Bancshares,  Inc.'s  subsidiary 
bank,  Merrill  Merchants  Bank,  Bangor, 
Maine,  and  MSB  Leasing,  a  subsidiary 
of  Machias  Savings  Bank.  Machias, 
Maine.  These  activities  will  be 
conducted  in  the  state  of  Maine. 

B.  Federal  Reserve  Bank  of  AtlanU 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  NBN  Corp.,  Newport,  Tennessee:  to 
engage  de  novo  through  its  subsidiary 
Smoky  Mountain  Financial  Services, 
Inc.,  Jefferson  City,  Teimessee  in  credit 
related  insurance,  pursuant  to  $ 
22S.25(b)(8)(u)  of  the  Boards  Regulation 
Y.  These  activities  will  be  conducted 
throughout  the  state  of  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  22. 1996. 
JamiifiBr  J.  Johnsao 
Deputy  Secretary  of  the  Board 
IFR  Doc  96-19045  Filed  7-25-96;  8:45  ami 
■UNO  COM  «1»«1-F 
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SuraMne  Act  Meeting 

AOBICy  HOUWM  THE  MEETMO:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TWE  MB  DATE:  10:00  a.m..  Wednesday, 

July  31, 1996. 

puce:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  ZOth  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOERB): 

1.  Reports  regarding  the  Federal 
Reserve  Board's  AfBnnative  Action  and 
Equal  Employment  Opportimity 
programs. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  bom  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  MFORMATMN: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 


Board;  (202)  452-3204.  You  may  call 
(202)  4S2-3Z07,  beginning  at 
approximately  5  p.m.  two  business  days 
beroie  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  24, 1096. 
lomiln'  |.  Jnhn—ii, 
Deputy  Secmtaiy  of  the  Board. 
(PR  Doc.  96-19167  Piled  7-24-96;  11:42  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admhilsttatlon  for  CMIdran  and 


Description:  Completing  this  form 
partially  fulfills  the  reporting 
requirements  of  Section  402(i)(6)(B)  of 
the  Social  Security  Act  (the  Act) 
whereby  the  Secretary  of  DHHS  must 
compile  and  report  certain  information 
annually  that  is  pertinent  to  the  At-Risk 
program.  Additionally  the  report 
provides  a  means  for  each  State  to 
report  subsequent  period  expenditures 
to  determine  the  State's  compliance 
with  the  non-supplantation  provisions 
found  at  Section  402(i){5)(D)  of  the  Act. 

Respondents:  State,  Local  or  Tribal 
Govt. 

Annual  Burden  Estimates: 


Sutomlseton  tor  OMB  Revlmv; 
Convnent  Rei|ueet 

Title:  At-risk  child  care  program. 
Annual  Report,  ACF-301. 
OJVffl  No.  .0970-1 26. 


ACF-301  

EsliRMlad  Total  Annual  Bunjan  Hours:  189 


Num- 
ber ol 


spond- 
enls 


Number 
olre- 


per  re- 
spond- 
ent 


Aver- 
age 
burden 
hours 
perre- 


3.^ 


Total 
txHden 
hours 


Additiooal  Infbnnatioii 

Copies  of  the  propcsed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer, 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  asstired  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  oF 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following;  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Ms. 
Wendy  Taylor. 


Dated:  )uly  22, 1996. 
BdlSargia, 

Acting  Reports  Cteorancs  Officer. 
IFR  Doc  96-1903*9  Filed  7-25-96:  8:45  am) 
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Heeltli  ReaourcM  and  Sarvlcea 
AdmMetiation 

National  Vaccine  Injury  Compensathxi 
Program;  List  of  Petitions  Received 

AQStCY:  Health  Resources  and  Services 
Administration,  HHS. 
action:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Sendee 
(PBS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 


with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Court  of  Federal  Claims,  717 
Madison  Place,  N.W.,  Washington,  D.C, 
20005,  (202)  219-9657,  For  information 
on  the  Health  Resouces  and  Services 
Administration's  role  in  the  Program, 
contact  the  Director,  National  Vaccine 
Injury  Compensation  Program,  5600 
Fishers  Lane,  Room  8A35.  Rockville, 
MD  20857,  (301)  443-6593. 

SUPPLOefTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
(»mpensalion  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXi  of  the  PHS  Act,  42  U.S.C.  300aa- 
10  et  seq.  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  her 
responsibility  under  the  Program  to 
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HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evtrience,  txjnduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amoimt  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vacrnne  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act.  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  partial  list  of 
petitions  received  by  HRSA  on  January 
4. 1993  through  September  2,  1994. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportimity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  descrilxKl  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 


and  three  (3)  copies  of  the  information 
with  the  Clark  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Coiitact"),  with  a  copy  to 
HRSA  addressed  to  Director,  Bureau  of 
Health  Professions,  5600  Fishers  Lane, 
Room  »-05,  Rockville.  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program, 

List  of  Petitions 

1.  Marty  Brock  on  behalf  of  Traci  Lyrm 
Brock,  Hattiesburg,  Mississippi,  Court 
of  Federal  Claims  Number  93-0001  V 

2.  Charlene  Smith  on  behalf  of  C.R. 
Smith,  Omaha,  Nebraska,  Court  of 
Federal  Claims  Number  93-0005  V 

3.  Wayne  Suitor  on  behalf  of  Jessica 
Suitor,  Texarkana,  Texas.  Court  of 
Federal  Claims  Number  93-0011  V 

4.  Bridget  Honaker  on  behalf  of  Austin 
Van  Honaker,  Scarbro,  West  Virginia, 
Court  of  Federal  Claims  Number  93- 
0013  V 

5.  Ronald  Hood  on  behalf  of  Hillary 
Nicole  Hood.  Portland,  Oregon,  Court 
of  Federal  Claims  Number  93-0017  V 

6.  Wayne  and  Veronica  Engen  on  behalf 
of  Kira  Nicole  Engen,  Rice  Lake, 
Wisconsin,  Court  of  Federal  Claims 
Number  93-0024  V 

7.  Robin  J.  Krouse  on  behalf  of  Kevin 
Krouse,  Bellefontaine,  Ohio,  Court  of 
Federal  Claims  Number  93-0048  V 

8.  Melanie  Denise  Pahnore,  Swainsboro, 
Georgia,  Court  of  Federal  Claims 
Number  93-0049  V 

9.  Lynnette  Patterson  on  behalf  of  Kayla 
Rene  Patterson,  South  Bend,  Indiana, 
Court  of  Federal  Claims  Number  93- 
0053  V 

10.  Rhonda  Lane  on  behalf  of  James 
Curtis  Lane,  Jr.,  Deceased,  Anchorage, 
Alaska,  Court  of  Federal  Claims 
Number  93-0054  V 

11.  Regina  Pearce  on  behalf  of  Annalisa 
Pearce,  Grand  Junction,  Colorado. 
Court  of  Federal  Claims  Number  93- 
0055  V 

12.  Jennifer  Block,  Brooklyn,  New  York, 
Court  of  Federal  Claims  Number  93- 
0058  V 

13.  Debra  A.  Major  on  behalf  of  Mark  A. 
Major,  Clearwater,  Florida,  Court  of 
Federal  Claims  Number  93-0069  V 

14.  Kathleen  Krey  on  behalf  of  Hilary 
Krey,  Eagan,  Minnesota,  Court  of 
Federal  Claims  Number  93-0070  V 

15.  Laurie  Bertsch  on  behalf  of  Ashley 
Lyim  Bertsch,  Elizabeth,  New  Jersey, 


Court  of  Federal  Claims  Number  93- 
0072  V 

16.  David  and  Cynthia  Goldenberg  on 
behalf  of  Garrett  Goldenberg,  Los 
Angeles,  CaUfomia,  Court  of  Federal 
Claims  Number  93-0080  V 

17.  William  Coultas.  Lexington, 
Kentucky,  Court  of  Federal  Claims 
Number  93-0081  V 

18.  Robert  and  Nancy  Bruechert  on 
behalf  of  John  Broechert,  Bryn  Mawr, 
Pennsylvania,  Court  of  Federal  Claims 
Number  93-0082  V 

19.  Becky  Carlson  on  behalf  of  Aubrey 
Carlson,  Columbus.  Nebraska,  Court 
of  Federal  Claims  Number  93-0086  V 

20.  Miriam  and  Steven  Silvermintz  on 
behalf  of  Nathan  Silvermintz, 
Deceased,  Fair  Lawn,  New  Jersey, 
Court  of  Federal  Claims  Number  93- 
0090  V 

21.  Lyime  McCaffiy,  Indianapolis, 
Indiana,  Court  of  Federal  Claims 
Number  93-0091  V 

22.  Donald  Brewer,  Sr.  on  behalf  of 
Donald  J.  Brewer,  Jr.,  Worthington, 
Ohio,  Court  of  Federal  Claims 
Number  93-0002  V 

23.  James  and  Tina  Ljebo  on  behalf  of 
Eric  W.  Liebo,  Carrollton.  Texas, 
Court  of  Federal  Claims  Number  93- 
0098  V 

24.  Joyce  and  Eric  Erickson  on  behalf  of 
Richard  Erickson,  Burke,  Virginia, 
Court  of  Federal  Claims  Number  93- 
0102  V 

25.  Victor  and  Maria  Santamaria,  Sr,  on 
behalf  of  Victor  Joseph  Santamaria, 
Jr.,  Deceased,  Angleton,  Texas,  Court 
of  Federal  Claims  Niunber  93-0103  V 

2a  Phillip  and  Phyllis  Janssen  on  behalf 
of  Corwin  Janssen,  Nuremberg, 
Germany,  Court  of  Federal  Claims 
Number  93-0104  V 

27.  Sharon  Sauer,  Rhinelander, 
Wisconsin,  Court  of  Federal  Claims 
Number  93-0106  V 

28.  Barbara  Arquieta  on  behalf  of 
Treasure  Juanita  Arquieta,  Fontana, 
CaUfornia,  Court  of  Federal  Qaims 
Number  93-0109  V 

29.  Mark  and  Anita  Selph  on  behalf  of 
Emily  Selph,  Glendale,  Arizona,  Coiul 
of  Federal  Claims  Number  93-0113  V 

30.  Brenda  Classer  on  behalf  of  Martin 
Glas.ser,  Pensacola,  Florida,  Court  of 
Federal  Claims  Number  93-0116  V 

31.  Bertram  and  Carole  Kono  on  behalf 
of  Ricky  C.N,  Kono.  Honolulu, 
Hawaii,  Court  of  Federal  Claims 
Number  93-0123  V 

32.  Martha  Ebert-Baum  on  behalf  of 
Andrew  Baum,  Philadelphia, 
Pennsylvania,  Court  of  Federal  Claims 
Number  93-0139  V 

33.  Delbert  and  Michelle  Wilson  on 
behalf  of  Diane  Wilson,  South  Bend. 
Indiana,  Court  of  Federal  Claims 
Number  93-0141  V 


39138 


Fedsral  Regfater  /  Vol.  61.  Na  145  /  Friday.  July  26.  1996  /  Nodcw 


34.  Lyie  Alexaon,  Coon  Rapids, 
MinnesoU,  Court  of  Fedsral  Claims 
Number  93-0149  V 

35.  Sandra  Crosby,  Haivey,  lUinois. 
Court  of  Federal  Claims  Number  93- 
0151  V 

36.  Susan  and  Robert  Cromwell  on 
behalf  of  Joseph  Cromwell,  Overland 
Park,  Kansas.  Court  of  Federal  Claims 
Number  93-0152  V 

37.  Dennis  and  Mary  Axman  on  behalf 
of  Dana  M.  Axman.  Macon,  Georgia, 
Court  of  Federal  Claims  Number  93- 
0154  V 

3a.  Claude  and  Cheryl  Everts  on  behalf 
of  Breanna  Everts,  Coeur  D'Alene, 
Idaho.  Court  of  Federal  Claims 
Number  93-0160  V 

39.  Wendy  and  William  Krull  on  behalf 
of  Logan  Krull.  Denver,  Colorado, 
Court  of  Federal  Claims  Number  93- 
0166  V 

40.  Vincent  and  Diane  Peers  on  behalf 
of  Andrew  Peers,  Hauppauge,  New 
York,  Court  of  Federal  Claims  Number 
93-0170  V 

41.  Patricia  Stansfield,  Elizabeth,  New 
Jersey.  Court  of  Federal  Claims 
Number  93-0172  V 

42.  James  and  Tonya  Regan  on  behalf  of 
Thomas  Arron  Regan,  Similer,  South 
Carolina,  Court  of  Federal  Claims 
Number  93-0173  V 

43.  Paula  Brodsky,  Philadelphia, 
Permylvania,  Court  of  Federal  Qaims 
Number  93-0174  V 

44.  Steve  and  Heidi  L  Bokry  on  behalf 
of  Stephen  Bokry.  Youngstown,  Ohio, 
Court  of  Federal  Claims  Number  93- 
0176  V 

45.  John  and  Kim  Horton  on  behalf  of 
-     Kalynn  Horton,  Tulsa.  Oklahoma, 

Court  of  Federal  Claims  Number  93- 
0187  V 

46.  Geoigetta  Smith  on  behalf  of 
Sherron  Smith,  Deceased,  Camden, 
New  Jersey,  Court  of  Federal  Claims 
Number  93-0189  V 

47.  Barbara  Kopacz  on  behalf  of  Max 
Kopacz,  Nashua,  New  Hampshire, 
Court  of  Federal  Claims  Number  93- 

0193  V 

48.  Dawn  Murphy  on  behalf  of  JefTery 
Murphy,  Sacramento,  California, 
Court  of  Federal  Claims  Number  93- 

0194  V 

49.  Cheryl  Ann  Smith  on  behalf  of 
Reginald  Smith.  Deceased, 
Shreveport,  Louisiana,  Court  of 
Federal  Claims  Number  93-0202  V 

50.  Gina  and  l,eonard  Rhodes  on  behalf 
of  Jazmin  lUiodes,  Deceased.  Los 
Angeles.  California,  Court  of  Federal 
Claims  Number  93-0209  V 

51.  Arthur  and  Janet  Levan,  Sr.  on 
behalf  of  Arthur  Levan.  Jr., 
Washington.  D.C,  Court  of  Federal 
aaims  Number  93-021 1  V 

52.  Hether  and  Keith  Champlain  on 
behalf  of  Chase  Cordon  Champlain, 


Wheat  Ridge,  Colorado,  Court  of 
Federal  Claims  Number  93-0218  V 

53.  Share»-Rene  Allan  on  behalf  of 
Freeman  A.  Easterly,  IV,  Deceased, 
Cowanda.  New  York,  Court  of  Federal 
Claims  Number  93-0223  V 

54.  Douglas  and  Sally  Beicfat  on  behalf 
of  Daniel  Beicbt,  Phoenix,  Arizona, 
Court  of  Federal  Claims  Number  93- 
0225  V 

55.  Gregory  and  Peggy  Chambers  on 
behalf  of  Peggy  Chambera,  Phoenix, 
Arizona,  Court  of  Federal  Claims 
Number  93-0229  V 

56.  Seth  P.  Piatt,  Spring  Valley,  New 
York.  Court  of  Federal  Claims  Number 
93-0264  V 

57.  Penny  Reece  on  behalf  of  Leslie 
Reece.  Castle  Dale,  Utah.  Court  of 
Federal  Claims  Number  93-0269  V 

58.  James  and  Patricia  Huber  on  behalf 
of  Carl  Huber,  Deceased,  Wyomissing, 
Pennsylvania,  Court  of  Federal  Claims 
Number  93-0285  V 

59.  Tonya  Hayes  and  Donald  Wright  on 
behalf  of  Darrius  Hayes,  Durham, 
North  Carolina,  Court  of  Federal 
Claims  Number  93-0287  V 

60.  Michael  and  Debbie  BenevelU  on 
behalf  of  Samantha  BenevelU,  Palos 
Heights,  Illinois.  Court  of  Federal 
Claims  Number  93-0291  V 

61.  Cynthia  Holle,  Norwich, 
Connecticut,  Court  of  Federal  Claims 
Number  93-0298  V 

62.  Lisa  and  Thomas  Mickelson  on 
behalf  of  Jenna  Mickelson,  Phoenix. 
Arizona,  Court  of  Federal  Claims 
Number  93-0299  V 

63.  Robert  and  Sandra  Nieto  on  behalf 
of  Luis  Adrian  Nieto.  El  Paso,  Texas, 
Court  of  Federal  Claims  Number  9.3- 
0311V 

64.  Debra  and  Chris  Allen  on  behalf  of 
Mary  Catherine  Allen,  Annandale, 
Virginia,  Court  of  Federal  Claims 
Number  93-0312  V 

65.  Michelle  Cosman  on  behalf  of 
Rebecca  Jean  Cosman,  Woodhaven, 
Michigan,  Court  of  Federal  Claims 
Number  93-0315  V 

66.  Charles  and  Tina  Lee  on  behalf  of 
Randall  Lee,  Warner  Robins.  Georgia, 
Court  of  Federal  Claims  Number  93- 
0324  V 

67.  Kimberly  Gomez  on  behalf  of  Kevin 
C.  Gomez,  Cerritos,  California,  Court 
of  Federal  Claims  Number  93-0328  V 

68.  Albert  Phipps  and  Yvette  Harris  on 
behalf  of  Ebony  Phipps,  Gainesville. 
Florida,  Court  of  Federal  Claims 
Number  93-0333  V 

69.  Robert  and  Anita  Wuttke  on  behalf 
of  Chad  A.  Wuttke,  Austin,  Texas, 
Court  of  Federal  Claims  Number  93- 
0334  V 

70.  John  W.  Fort,  Bremerton, 
Washington,  Court  of  Federal  Claims 
Number  93-0335  V 


71.  Steven  and  Sally  Gaer  on  behalf  of 
Margaret  Gaer,  Des  Moines,  Iowa, 
Court  of  Federal  Claims  Number  93- 
0346  V 

72.  Rodney  and  Cynthia  Wilson  on 
behalf  of  Spencer  Wilson,  Salinas, 
California.  Court  of  Federal  Claims 
Number  93-0351  V 

73.  Susan  Gatzonio,  Monroe,  Wisconsin, 
Court  of  Federal  Claims  Number  93- 
0362  V 

74.  Julie  and  Stephen  Snedeker  on 
behalf  of  David  and  Tyson  Snedeker, 
Brandon,  Florida,  Court  of  Federal 
Claims  Number  93-0375  V 

75.  Jesse  Ferguson.  Milwaukee, 
Wisconsin,  Court  of  Federal  Claims 
Number  93-0376  V 

76.  Miranda  and  Darren  Bailey  on  behalf 
of  Brooke  Bailey.  Angleton,  Texas, 
Court  of  Federal  Claims  Number  93- 
0389  V 

77.  Adriane  Walker  and  Melvin  Johns 
on  behalf  of  Aria  Johns,  Orlando, 
Florida,  Court  of  Federal  Claims 
Number  93-0398  V 

78.  Sharon  Canino  on  behalf  of  Jessica 
Canino,  La  Habra,  California.  Court  of 
Federal  Claims  Number  93-0401  V 

79.  lose  Bemal  on  behalf  of  Jose  Armand 
Mancilla,  Napa,  California,  Court  of 
Federal  Claims  Number  93-0402  V 

80.  Antonia  and  Michael  Britt  on  behalf 
of  Margaret  Jones,  Nashville. 
Tennessee.  Court  of  Federal  Claims 
Number  93-0414  V 

81.  Arlene  Norber,  Banning,  California, 
Court  of  Federal  Claims  Number  93- 
0418  V 

82.  Jennifer  and  Dale  Spencer  on  behalf 
of  Katharine  Spencer.  Exeter,  New 
Hampshire,  Court  of  Federal  Claims 
Number  93-0427  V 

83.  Lowell  and  Carol  Fell  on  behalf  of 
Ashley  Fell,  Los  Gatos,  California, 
Court  of  Federal  Claims  Number  93- 
0431V 

84.  Luisila  dela  Rosa  on  behalf  of 
Omolara  Emiola,  Ames.  Iowa,  Court  of 
Federal  Claims  Number  93-0433  V 

85.  Danyelle  Cairaggio  and  Mark 
Anderson  on  behalf  of  Jason 
Anderson,  Deceased,  Spokane, 
Washington,  Court  of  Federal  Claims 
Number  93-0438  V 

86.  Olga  Krel  on  behalf  of  Rinata  Krel, 
Panorama  City,  California,  Court  of 
Federal  Claims  Number  93-0462  V 

87.  Terri  Keith  on  behalf  of  Christopher 
Carr,  Montgomery.  Alabama,  Court  of 
Federal  Claims  Number  93-0474  V 

88.  Kelly  and  Duane  Hildenbrand  on 
behalf  of  Dustin  Hildenbrand. 
Deceased,  Brooklyn  Center, 
Minnesota,  Court  of  Federal  Claims 
Number  93-0478  V 

89.  James  and  Lorena  Clark  on  behalf  of 
Kourtney  Clark,  McKinney,  Texas. 
Court  of  Federal  Claims  Number  93- 
0482  V 
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90.  Barbara  Schmidt  on  behalf  of 
Michael  Schmidt,  San  Clemente, 
California,  Court  of  Federal  Claims 
Number  93-0484  V 

91.  Sandra  Colt  on  behalf  of  Michael 
Coll,  Pepperell,  Massachusetts,  Court 
of  Federal  Claims  Number  93-0495  V 

92.  Randy  Pierson  on  behalf  of  Gordon 
Pierson,  Jackson,  Tennessee,  Court  of 
Federal  Claims  Number  93-0498  V 

93.  Robert  and  Christine  Luckey,  Jr.  on 
behalf  of  Robert  Luckey.  m, 
Cincinnati.  Ohio,  Court  of  Federal 
Claims  Number  93-0499  V 

94.  Kenneth  and  Michelle  Walker,  m  on 
behalf  of  Kenneth  Walker  IV, 
■Deceased,  Tinton  Falls,  New  Jersey, 
Court  of  Federal  Claims  Number  93- 

0529  V 

95.  Pamela  Robinson,  Arlington,  Texas, 
Court  of  Federal  Claims  Number  93- 

0530  V 

96.  James  Hollis,  Jr.,  Magnolia, 
Arkansas,  Court  of  Federal  Claims 
Number  93-0533 

97.  Jose  and  Monserrate  Caban  on  behalf 
of  Stephanie  Caban,  Lares,  Puerto 
Rico,  Court  of  Federal  Claims  Number 
93-0554  V 

98.  Betty  Chiller  on  behalf  of  Emily 
Chiller,  Seattle,  Washington,  Court  of 
Federal  Claims  Number  93-0568  V 

99.  Nancy  Hirt  and  Charles  Perry  on 
behalf  of  Kaylin  Hirt,  Norfolk, 
Virginia,  Court  of  Federal  Claims 
Number  93-0570  V 

100.  Gordon  Miller,  Iowa  City.  Iowa, 
Court  of  Federal  Claims  Number  93- 
0572  V 

101.  James  and  Kimberly  Boykin  on 
behalf  of  Michael  Boykin,  Dallas, 
Texas,  Court  of  Federal  Claims 
Number  93-0576  V 

102.  Peter  and  Marilyn  Wintheiser  on 
behalf  of  William  Wintheiser,  State 
College,  Pennsylvania,  Court  of 
Federal  Claims  Number  93-0577  V 

103.  Pablo  and  Araceli  Olascoaga  on 
behalf  of  Franco  Olascoaga,  Houston, 
Texas.  Court  of  Federal  Claims 
Number  93-0616  V 

104.  John  and  Alice  Salamone  on  behalf 
of  David  Salamone,  Vienna,  Virginia. 
Court  of  Federal  Claims  Number  93- 
0619  V 

105.  Katherine  Kamedula,  Wilmington, 
Delaware,  Court  of  Federal  Claims 
Number  93-0621  V 

1U6.  Donald  and  Debra  Frame  on  behalf 
of  Donald  Frame.  Ill,  Schenectady, 
New  York.  Court  of  Federal  Claims 
Number  93-0622  V 

107.  Nanette  Woodage,  Danbury, 
Connecticut,  Court  of  Federal  Claims 
Number  93-0633  V 

108.  Laura  and  Charles  Boles  on  behalf 
of  Ashley  Boles,  Deceased,  Baton 
Rouge,  Louisiana,  Court  of  Federal 
Claims  Number  93-0637  V 


109.  Gina  and  Leonard  Rhodes  on  behalf 
of  Jazmin  Rhodes,  Deceased,  Los 
Angeles,  California,  Court  of  Federal 
Claims  Number  93-0650  V 

110.  Kristina  Martin,  Munfordville, 
Kentucky,  Court  of  Federal  Claims 
Number  93-0652  V 

111.  Patricia  Pason,  Amherst,  New  York. 
Court  of  Federal  Claims  Number  93- 
0662  V 

112.  Susan  and  Jack  Rounds  on  behalf 
of  Paul  Rounds,  Rome,  New  York, 
Court  of  Federal  Claims  Number  93- 
0668  V 

113.  Dawn  Knoeller  on  behalf  of  Edward 
Knoeller,  Forked  River,  New  Jersey, 
Court  of  Federal  Claims  Number  93- 
0681V 

114.  Maria  Rooksonbehalf  of  Randall 
Rooks,  Clanlon,  Alabama,  Court  of 
Federal  Claims  Number  93-0689  V 

115.  June  Ganley  on  behalf  of  Katelyn 
Ganley,  Santa  Clara,  California,  Court 
of  Federal  Claims  Number  93-0735  V 

116.  Edith  Warmkessel  on  behalf  of 
Alfred  Parker,  IV,  Deceased, 
Wilmington,  Delaware,  Court  of 
Federal  Claims  Number  93-0741  V 

117.  Dennis  and  Tamsey  Alting  on 
behalf  of  Chelsea  Alting,  Deceased, 
Boyertown,  Pennsylvania,  Court  of 
Federal  Claims  Number  93-0758  V 

118.  Jeanne  Rodgers  on  behalf  of  Shelbi 
Rodgers,  Las  Vegas,  Nevada,  Court  of 
Federal  Claims  Number  93-0767  V 

119.  William  Ross,  Jr.  on  behalf  of 
William  Ross,  HI,  Roseville, 
California,  Court  of  Federal  Claims 
Number  93-0778  V 

120.  Jennifer  and  Jerry  Cook  on  behalf 
of  Christina  Cook,  Deceased,  Fallslon, 
Maryland.  Court  of  Federal  Claims 
Number  94-0003  V 

121.  Jaime  Monino,  Miami,  Florida, 
Court  of  Federal  Claims  Number  94- 

0005  V 

122.  Linda  Leach,  Abingdon,  Maryland. 
Court  of  Federal  Claims  Number  94- 

0006  V 

123.  Jennifer  and  Mike  Schmidt  on 
behalf  of  Justin  Schmidt,  Camdenton, 
Missouri,  Court  of  Federal  Claims 
Number  94-0012  V 

124.  Renee  Wright  on  behalf  of  Damion 
Seaborough,  Savannah,  Georgia,  Court 
of  Federal  Claims  Number  94-0014  V 

125.  Michael  and  Rebecca  Crockett  on 
behalf  of  Lauren  Crockett.  Charleston. 
South  Carolina,  Court  of  Federal 
Claims  Number  94-0(U5  V 

126.  Dianne  Carter  Ross,  Saint 
Augustine,  Florida,  Court  of  Federal 
Claims  Number  94-0030  V 

127.  Brian  and  Kelly  McGinn  on  behalf 
of  Connor  McGinn,  Las  Cruces,  New 
Mexico.  Court  of  Federal  Claims 
Number  94-0036  V 

128.  Vanessa  Morgan  on  behalf  of 
Jeremy  Jackson.  Tallahassee,  Florida, 


Court  of  Federal  Claims  Number  94- 
0042  V 

129.  E.  Barbara  Snyder,  Atlantic  City, 
New  Jersey,  Court  of  Federal  Claims 
Number  94-0058  V 

130.  Victoria  and  Anthony  Vitale  on 
behalf  of  Nicole  Vitale,  Yorktown 
Heights,  New  York,  Court  of  Fedeial 
Claims  Number  94-0060  V 

131.  Steve  and  Shawna  Waugh  on 
behalf  of  William  Waugh.  Deceased. 
Silver  Spring,  Maryland,  Court  of 
Federal  Claims  Number  94-006S  V 

132.  John  and  Patricia  Hoag  on  behalf  of 
Cassandra  Hoag,  Trenton.  Florida, 
Court  of  Federal  Claims  Number  94- 
0067  V 

133.  Mario  Leonidas  Benavidez  on 
behalf  of  Mario  Albedo  Benavidez, 
Pharr.  Texas.  Court  of  Federal  Claims 
Number  94-0075  V 

134.  Helen  Rogers,  Opelika.  Alabama. 
Court  of  Federal  Claims  Number  94- 
0089  V 

135.  Kenneth  and  Shirley  Shumway  on 
behalf  of  Taylor  Shumway, 
Springerville,  Arizona,  Court  of 
Federal  Claims  Number  94-0094  V 

136.  Darren  and  Amber  Black  on  behalf 
of  Ryan  Black,  Deceased,  Oklahoma 
City,  Oklahoma.  Court  of  Federal 
Claims  Number  94-0100  V 

137.  Sandra  Sanders  on  behalf  of 
DeCarlo  Sanders,  Akron,  Ohio,  Court 
of  Federal  Claims  Number  94-0101  V 

138.  Daria  Melendez  on  behalf  of  Bianca 
Melendez,  Hollywood,  Florida.  Court 
of  Federal  Claims  Number  94-0103  V 

139.  Timothy  and  Lee  Ann  McCollum 
on  behalf  of  Grant  McCollum, 
Poughkeepsie.  New  York.  Court  of 
Federal  Claims  Number  94-0136  V 

140.  William  and  Lucille  Addington,  Jr. 
on  behalf  of  Kathryn  Addington, 
Daytona  Beach,  Florida,  Court  of 
Federal  Claims  Number  94-0137  V 

141.  Patricia  Stanley,  Annapolis, 
Maryland,  Court  of  Federal  Claims 
Number  94-0166  V 

142.  Vicente  Soltero,  Sr.  on  behalf  of 
Vicente  Soltero,  Jr.,  Los  Angeles, 
California,  Court  of  Federal  Claims 
Number  94-0167  V 

143.  Jeanne  Monaco  on  behalf  of 
Chelsea  Monaco,  Braintree. 
Massachusetts,  Court  of  Federal 
Claims  Number  94-0175  V 

144.  Richard  A.  Stedman,  Tacoma, 
Washington,  Court  of  Federal  Claims 
Number  94-0178  V 

145.  Arthella  Kellum  on  behalf  of  Negus 
Greene.  Saint  Louis,  Missouri,  Court 
of  Federal  Claims  Number  94-0194  V 

146.  Alice  Stroud,  Cincinnati.  Ohio, 
Court  of  Federal  Claims  Number  94- 
0197  V 

147.  Donald  and  Wanda  Miller  on 
behalf  of  Shawn  Miller, 
Fredericktown,  Ohio,  Court  of  Federal 
Claims  Number  94-0200  V 
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148.  Michelle  Collyard  on  behalf  of 
Chelsea  Collyard.  Minneapolis. 
Minnesota.  Court  of  Federal  Claims 
Number  94-0205  V 

149.  Jacqueline  and  Kenny  Eggleston  on 
behalf  of  Sean  Eggleston.  Toledo, 
Ohio,  Court  of  Federal  Claims 
Number  94-0224  V 

150.  Joanne  Jennerich.  Hackensack,  New 
Jersey,  Court  of  Federal  Claims 
Number  94-0225  V 

151.  Joseph  and  Lynda  Giles  on  behalf 
of  Garrett  Giles,  Deceased,  Winter 
Haven,  Florida,  Court  of  Federal 
aaims  Number  94-0230  V 

152.  Patrick  Hayes.  Sr.  on  behalf  of 
Patrick  Hayes,  Jr..  Ijike  Worth. 
Florida.  Court  of  Federal  Claims 
Number  94-0241  V 

153.  Tamara  Coleman  on  behalf  of 
Christina  Cacchione.  Erie. 
Pennsylvania.  Court  of  Federal  Claims 
Number  94-0243  V 

154.  Kendall  and  )eri  Jackson  on  behalf 
of  Tori  Ann  Jackson.  Dodge  Qty, 
Kansas.  Court  of  Federal  Claims 
Number  94-0246  V 

155.  William  Jones,  Jr.,  Oklahoma  City, 
Oklahoma,  Court  of  Federal  Claims 
Number  94-0247  V 

156.  Yolanda  Bernard  on  behalf  of 
Kimberly  Bernard.  Alamosa, 
Colorado.  Court  of  Federal  Claims 
Number  94-0249  V 

157.  Kimberly  Beckham  on  behalf  of 
Christopher  Beckham,  Sheffield, 
Alabama,  Court  of  Federal  Claims 
Number  94-0250  V 

158.  Gayle  Mallan.  Longwood,  Florida, 
Court  of  Federal  Claims  Number  94- 
0267  V 

159.  Jeaime  Daniels,  Concord,  New 
Hampshire,  Court  of  Federal  Claims 
Number  94-0303  V 

160.  Kathi  Long.  Las  Vegas.  Nevada. 
Court  of  Federal  Claims  Number  94- 
0310  V 

.  161.  Suzanne  Humphries,  Norfolk, 
Virginia.  Court  of  Federal  Claims 
Number  94-0314  V 

162.  John  and  Christine  Buhk  on  behalf 
of  Molly  Bubk.  Deceased,  Juneau. 
Wisconsin.  Court  of  Federal  Claims 
Number  94-0326  V 

163.  Steven  Frank  on  behalf  of  Zacbary 
Hinkle.  Deceased,  Hampton.  Virginia. 
Court  of  Federal  Claims  Number  94- 
0329  V 

164.  Michael  and  Stacey  Sookoo  on 
behalf  of  Michael  Sookoo,  New  York 
City.  New  York,  Court  of  Federal 
Claims  Number  94-0331  V 

165.  Pamela  Carey  on  behalf  of  Brett 
Carey,  Fort  Myors.  Florida,  Court  of 
Federal  Claims  Number  94-0349  V 

166.  Stuart  and  Robin  Cohen  on  behalf 
of  Drew  Cohen,  Philadelphia, 
Pennsylvania,  Court  of  Federal  Claims 
Number  94-0353  V 


167.  Peter  and  Victoria  Nelezen  on 
behalf  of  Edward  Nelezen,  Bettendorf, 
Iowa,  Court  of  Federal  Claims  Number 
94-0367 V 

168.  Sharleen  Rawnsley  on  behalf  of 
Austin  Rawnsley,  Thousand  Oaks, 
California.  Court  of  Federal  Claims 
Number  94-0368  V 

169.  Whitney  Shultz  on  behalf  of 
Tamarin  Shultz,  Ocala.  Florida,  Court 
of  Federal  Claims  Number  94-0369  V 

170.  Andrew  and  Kathy  Schaus  on 
behalf  of  Robert  Schaus,  Little  Rock, 
Arkansas.  Court  of  Federal  Claims 
Number  94-0370  V 

171.  Martin  and  Denise  Lehtio.  n  on 
behalf  of  Martin  Uhtio.  HI,  Fort 
Lauderdale.  Florida.  Court  of  Federal 
Claims  Number  94-0385  V 

172.  Teresa  Raeder,  Palmdale. 
California.  Court  of  Federal  Claims 
Number  94-0387  V 

173.  Donald  Hutchings,  Atlanta. 
Georgia.  Court  of  Federal  Claims 
Number  94-0388  V 

174.  Michele  Palechek  on  behalf  of  Dean 
Palechek,  Orlando.  Florida.  Court  of 
Federal  Claims  Number  94-0397  V     . 

175.  Thomas  and  Marie  Moore  on  behalf 
of  Alyssa  Moore,  Deceased.  IDetroit, 
Michigan,  Court  of  Federal  Claims 
Number  94-0400  V 

176.  Maria  and  Kevin  Grice  on  behalf  of 
Dallas  Grice,  Fort  Myers,  Florida, 
Court  of  Federal  Claims  Number  94- 
0410  V 

177.  Scott  and  Ten  Orwin  on  behalf  of 
Cody  Orwin.  Oram.  Utah.  Court  of 
Federal  Claims  Number  94-0413  V 

178.  Kent  and  Jaime  Wilson  on  behalf  of 
Kourtney  Wilson,  Hurricane,  Utah, 
Court  of  Federal  Claims  Number  94- 
0415  V 

179.  Billy  David  Housand,  Fort  Sam 
Houston,  Texas,  Court  of  Federal 
Claims  Number  94-0441  V 

180.  Cathy  and  Charles  Price  on  behalf 
of  Cathy  Price,  Merrillville,  Indiana. 
Court  of  Federal  Claims  Number  94- 
0443  V 

181.  Betty  Graves.  Pittsfield. 
Massachusetts.  Court  of  Federal 
Claims  Number  94-0444  V 

182.  Zhongyang  Zhang.  Carbondale, 
Illinois,  Court  of  Federal  Claims 
Number  94-0445  V 

183.  Jean  Lowry  on  behalf  of  Erick 
Lowry.  Elverta.  California.  Court  of 
Federal  Claims  Number  94-0451  V 

184.  Patrick  Homing  and  Lisa  Riedel  on 
behalf  of  Adair  Homing,  Clallam  Bay. 
Washington.  Court  of  Federal  Claims 
Number  94-0455  V 

185.  John  Wisner  and  Theresa  Baggett 
on  behalf  of  Dennis  Wisner, 
Centieville,  Mississippi,  Court  of 
Federal  Claims  Number  94-0475  V 

186.  Kogelio  and  Felice  Martinez,  Jr.  on 
behalf  of  Rogelio  Martinez,  U.  San 


Antonio,  Texas,  Court  of  Federal 
Claims  Number  94-0481  V 

187.  Miriam  Dominguez  on  behalf  of 
Luis  Dominguez,  Minneapolis, 
Minnesota.  Court  of  Federal  Claims 
Number  94-0482  V 

188.  Richard  A.  Stedman,  Tacoma, 
Washington,  Court  of  Federal  Claims 
Number  94-0489  V 

189.  Carolyn  Charetle  on  behalf  of  Gary 
C.  Charelte,  Deceased,  Chicopee, 
Massachusetts,  Court  of  Federal 
Claims  Number  94-0492  V 

190.  Theresa  Gutierrez  on  behalf  of 
Anthony  Gutierrez,  Woodstock, 
Illinois,  Court  of  Federal  Claims 
Number  94-0500  V 

191.  Angela  Walker  on  behalf  of 
Zenobia  Walker,  Waynesboro, 
Georgia,  Court  of  Federal  Claims 
Number  94-0504  V 

192.  Rosemary  Beach  on  behalf  of 
Darcey  Beach,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  94- 
0511V 

193.  Jerry  and  Lea  Weddel  on  behalf  of 
Cassie  Weddel,  Corpus  Christi,  Texas. 
Court  of  Federal  Claims  Number  94- 
0524  V 

194.  Jack  and  Glena  Burfces  on  behalf  of 
Benjamin  Burkes.  Dardanelle. 
Arkansas.  Court  of  Federal  Claims 
Number  94-0528  V 

195.  Paula  Teal  on  behalf  of  Derek  Teal, 
Deceased,  Wobum,  Massachusetts. 
Court  of  Federal  Claims  Number  94- 
0543  V 

196.  Ann  and  Michael  Bergner  on  behalf 
of  Austin  Bergner,  Page,  Arizona. 
Court  of  Federal  Claims  Number  94- 
0560  V 

197.  Joseph  and  Karen  Donohue  on 
behalf  of  Thomas  Donohue,  Lancaster, 
Ohio,  Court  of  Federal  Claims 
Number  94-0561  V 

198.  Tina  and  David  Jones  on  behalf  of 
Tiffany  Jones.  Kingsport.  Tennes,see, 
Court  of  Federal  Claims  Number  94- 
0565  V 

199.  Joseph  and  Susan  Fahey  on  behalf 
of  Victoria  Fahey,  Basking  Ridge,  New 
Jersey,  Court  of  Federal  Claims 
Number  94-0568  V 

200.  Barbara  Strobush  on  behalf  of 
Andrew  Strobush.  Deceased. 
Memphis.  Tennessee.  Court  of  Federal 
Claims  Number  94-0579  V 

Dated:  |uly  22. 1M6. 
Cire  V.  Siuuya, 
AdmimsimtoT. 
IFR  Doc.  96-18957  Filed  7-25-98: 8:45  ami 


Federal  Regfatw  /  Vol.  61,  No.  145  /  Friday,  July  26,  1996  /  Notices 


39141 


NationallnstttutM  of  Health 

Submission  for  OMB  Review; 
Commsnt  Request;  NIH  Undergraduate 
Scholarship  Prograin  for  Individuals 
From  DIsadvantagsd  Backgrounds 
(UQSP) 

AOENCV:  Under  the  provisions  of  Section 
3506(cI(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Office  of 
Loan  Repayment  and  Scholarship 
Programs/OIR,  the  National  Institutes  of 
Health  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  22, 1996.  page  11851, 


and  allowed  60  days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
the  allow  an  additional  30  days  for 
pubhc  comment.  The  NIH  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1 ,  1995.  unless  it  displays 
a  currently  valid  OMB  control  number. 
PROPOSED  DATA  COLLECTION:  Titie:  NIH 
Undergraduate  Scholarship  Program  for 
Individual  from  Disadvantaged 
Backgrounds  (UGSP).  Type  of 
Information  Request:  New.  Need  and 
Use  of  Information  Collection:  The 
information  collected  is  needed  to 
assess  eligibility  and  potential  of 
applicants  for  the  UGSP,  a  program 


intended  to  recruit  undergraduate 
students  into  research  field  required  by 
the  NIH.  The  prx)gram  is  for  students 
from  disadvantaged  backgrounds  and 
provides  full-time  undergraduate 
students  with  scholarship  of  up  to 
$20,000  per  year  for  up  to  4  years.  As 
part  of  the  UGSP  scholars  must  enter 
research  service  agreements  with  the 
NIH  for  10  consecutive  weeks  during 
the  summer  and,  after  graduation,  1  year 
for  each  scholarship  year.  Frequency  of 
Response:  Aimual.  Affected  Public: 
Individuals:  small  business  entities. 
Type  of  Respondents:  Students  applying 
for  the  scholarships,  educational 
institutions,  and  persons  recommending 
the  applicants.  The  aimual  reporting 
burden  is  presented  below: 


Type  ol  respondent 

Estimate 
Number  of 
respondents 

Number  o4 
responses 
per  re- 
spondent 

Avofage 

Iwjrtytxjr- 

den 

EstinMed 
total  annuel 
binlen 
houre  re- 
quest 

Student  Appicam  „ 

soo 

500 

1,500 

1 
1 
1 

3.0 
0.S 
0.S 

1,500 
SOO 

750 

Totals _                         ,„ 

2,500 



2,750 

The  annualized  cost  to  respondents  is 
estimated  at:  $34,798.  There  are  no 
capital  costs  to  report.  There  are  no 
operating  or  maintenance  costs  to 
report. 

REOUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  afiected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  purposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumption  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

DIRECT  COMMENTS  TO  OMB:  Written 
comments  and/ or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 


Regulatory  Afbixs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  Uie  data  collection 
plans  and  instruments,  contact  Mr.  Marc 
S.  Horowitz.  Director,  Office  of  Loan 
Repayment  and  Scholarship  Programs/ 
OIR/NIH,  Rn;.  604,  7550  Wisconsin 
Ave.,  Belhesda,  MD  20892-9121.  or  call 
non-toll-free  number  (301)  402-5666  or 
e-mail  your  request,  including  your 
address,  to  <mh8kOnih.gov>  or  access 
the  Scholarship  Office  on  the  Internet  at 
<HTTP://HELIX.NIH.GOV:8001/OSE/ 
CATALOG/LOANREPAY.HTML.> 
COMMENTS  DUE  DATES:  Comments 
regarding  this  information  collection  are 
best  assiued  of  having  their  full  effect  if 
received  on  or  before  August  26, 1996. 

Dated:  July  18, 1996. 
Ruth  L.  Kinchstein, 
Deputy  Director,  NIH. 

IFR  Doc  96-19867  Filed  7-25-96;  8:45  ami 
■LUHQ  COOE  4MS-SI-M 


Gknremmsnt-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
HHS. 

ACTION:  Notice.  ' 


The  inventions  listed  below  an 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C-  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESS:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
and  issued  patents  listed  below  mey  be 
obtained  by  contacting  Cindy  K.  Fuchs, 
J.D..  at  the  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804; 
telephone:  301/496-7735  ext  232;  fax: 
301/402-0220.  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
to  receive  copies  of  the  patent 
applications. 

Inhibition  of  Retroviral  LTR  Promoters 
by  Calcium  Response  Modifiers 

EC  Kohn,  LA  Uotta,  KL  Gardner  (NQ) 
Filed  12  Dec  94 
Serial  No.  08/353,765 

The  pathogenesis  of  HTV  infection  can 
be  divided  into  two  phases  based  upon 
the  activity  of  the  HIV  vims.  The  latent 
phase  is  characterized  by  low 
transciptional  activity  and/or  low 
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replication  frequency  of  the  virus 
whereas  the  ly^c  phase  is  characterized 
by  high  transcriptional  activity  and/or 
high  replication  frequency.  Although 
the  mechanisni(s)  involved  in  the 
switch  firom  the  latent  to  lytic  phase  is 
not  completely  understood,  inhibition 
of  the  viral  LTR  promoter  is  an 
important  strategy  in  AIDS  treatment. 
The  invention  concerns  the  use  of  the 
compound  carboxyamidotriazole  (CAl). 
a  calcium  response  modifier,  and 
structurally  related  compounds  that  are 
capable  of  preventing  the  activation  of 
the  LTR  promoter  in  the  treatment  of 
mV  infection  and  AIDS.  In  addition, 
CAI  has  antimetastatic  properties  and 
currently  is  being  tested  in  clinical  trials 
for  the  treatment  of  cancer.  A  fiirther 
advantage  is  that  CAI  has  shown  no 
severe  side  effects  during  these  trials. 
Therefore  treatment  of  AIDS  patients 
with  CAI  would  also  allow  for  the 
treatment  of  related  cancers  such  as 
Kaposi's  sarcoma,  (portfolio:  Infectious 
Diseases— Therapeutics,  anti-virals, 
AIDS) 

niaslnwwilKtiKi  ProceM  laading  to  ■ 
Key  IntenMdiale  Cor  the  Prvparaliaa  of  - 
Fluonnaled  Revnae  Trancriplaae 
Inhibilon 

VE  Marquez.  )S  DriscoU,  MA  Siddiqui 

(NO) 
Serial  No.  08/189,095  filed  31  Jan  94 
U.S.  Patent  No.  5,498,719  issued  12  Mar 

96 
A  novel  process  has  been  developed 
for  synthesizing  a  key  intermediate  in 
the  preparation  of  Duorinated  reverse 
transcriptase  inhibitors.  Recently, 
several  fluorinated  dideoxynucleotides 
have  been  found  to  be  effective 
inhibitors  of  reverse  transcriptase  and, 
thus,  offer  promise  for  replacing  or 
augmenting  current  drugs  for  the 
treatment  of  HIV-1  infection;  however, 
chemically  synthesizing  these 
fluorinated  dideoxynucleotides  is  quite 
expensive,  making  it  economically 
difficult  to  produce  large-scale  amounts 
for  testing.  This  new  process  allows  the 
synthesis  of  a  key  intermediate  in  the 
production  of  fluorinated 
dideoxynucleotides  at  much  lower  costs 
because  the  reaction  is 
diaslereoselective,  meaning  that  there 
are  fewer  side  reactions  and  more 
primary  product  is  produced,  (portfolio: 
Infectious  Diseases — Therapeutics,  anti- 
virals,  AIDS) 

C-C  Chemokines  Thai  Inhibit 
Katmrirus  Infection 

P  Lusso,  R  Gallo,  F  Cocchi,  A  De  Vico, 

A  Garzino-Demo  (NO) 
Filed  30  Nov  95 
DHHS  Reference  No.  E-008-98/0 


This  invention  concerns  three 
members  of  the  human  C-C  chemokine 
family,  RANTES.  macrophage 
inflammatory  protein  la  (MIP-lo)  and 
macrophage  inflammatory  protein  ip 
(MIP-13),  which  are  produced  and 
secreted  by  several  cell  types,  including 
CDB-positivB  T  lymphocytes,  and  which 
act  in  vilw  as  HIV  suppressive  factors. 
These  factors  and  their  respective  genes 
may  be  used  in  the  diagnosis,  prognosis, 
treatment  and  prevention  of  AIDS  and 
other  retrovirus-induced  diseases.  The 
invention  provides  a  therapeutic 
preparation,  methods  for  therapeutic 
and  prophylactic  treatment  of  retroviral 
infection,  and  a  method  of  prognosis  for 
retroviral  infection.  The  technology  was 
reported  in  BioWorid  Today  (6(234);1 
(December  7, 1995)  and  Science 
270(8):156O-1561  (December  8, 1995). 
(portfolio:  Infectious  Diseases — 
Therapeutics,  anti-virals,  AIDS: 
Infectious  Diseases — Diagnostics,  viral, 
AIDS) 

Dated:  July  16, 1996. 
Bubwa  M.  MoGuej. 
Deputy  Dinclor,  Office  ofTechnoIogy 
Tmnsfer. 

(PR  Doc  96-18969  Filed  7-25-96;  8:45  ami 
Muaa  0001 4M*-«i-ii 


Oovn»imH-Owiwd  InvnMoiw; 
AvaMabfltty  for  Ucwiaing 

AOBCY:  National  Institutes  of  Health, 

HHS. 

Acnow:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Covenunent  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Jaconda  Wagner,  J.D.,  at  the 
Office  ofTechnoIogy  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804:  telephone:  301/ 
496-7735  ext  284;  fax:  301/402-0220). 
A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 

Methods  of  Treating  Established  Colitis 
Using  Antibodies  Against  11^12 

W  Strobet.  M  Neurath,  I  Fuss  (NIAID) 
Filed  25  Oct  95 
Serial  No.  08/547,979 


Interleukin-12  (IL-12)  is  a  recently 
characterized  cytokine  with  unique 
structure  and  pleiotropic  effects.  IL-IZ 
is  produced  mainly  by  macrophages/ 
monocytes  and  can  be  efficiently 
induced  by  intracellular  parasites, 
bacteria  and  bacterial  products.  A 
method  for  treating  the  established 
colitis  of  an  inflammatory  bowel 
disease,  including  Cohn's  disease  and 
ulcerative  colitis,  by  inhibiting  the 
colitis-inducing  effects  of  the  cytokine 
11^12  has  been  invented.  Additionally, 
a  method  for  treating  their  effectiveness 
in  reducing  the  inflammatory  response 
is  also  presented,  (portfolio:  Intenial 
Medicine — Diagnostics,  anti- 
inflammatory; interaal  Medicine — 
Therapeutics,  anti-inflammatory; 
Internal  Medicine — Miscellaneous) 

Truncated  Hepalocyle  Growth  Factor 

Variants 

AML  Chan,  |S  Rubin,  DP  Boltaro,  SA 

Aaronson,  SJ  Stahl, 
PT  Wingfield.  V  Qoee  (NCI) 
Filed  07  Jun  95 
Serial  No.  08/484,841  (OP  of  08/ 

130,134,  which  is  OP  of  07/ 

655.502) 
IHGF/NK21,  a  truncated  form  of  a 
hepatocyte  growth  {actor  (HGF),  may 
offer  an  improved  method  of  diagnosing 
and  treating  proliferative  disorders  such 
as  cancers.  Elevated  levels  of  HGF  are 
associated  with  both  cancerous  and 
noru:ancerou&  conditions.  This 
truncated  form  of  HGF  is  an  antagonist 
of  HGF  and  can  be  used  to  effectively 
counteract  its  effects  on  cells.  Its  cDNA 
can  also  be  used  as  a  probe  to  detect 
increased  levels  of  HGF  mRNA  in  cells. 
HGF/NKl,  onother  truncated  form  of 
HGF,  has  partial  agonist/antagonist 
properties.  Thus,  it  may  be  useful  either 
as  an  antagonist  of  an  HGF  or  as  an 
agonist  to  reinforce  the  action  of 
endogenous  growth  factor,  depending 
on  the  circumstances.  A  technique  has 
been  developed  to  produce  large 
quantities  of  biologically  active  HGF/ 
NKl  and  HGF/NK2  using  a  prokaryotic 
expression  system,  (portfolio:  Cancer — 
Therapeutics,  biological  response 
modifiers,  growth  factors;  Cancer — 
Diagnostics) 

11^13  Receptor  Specific  Chimeric 
Proteins  and  Uses  Thereof 

R  Puri  (FDA),  W  Debinski  (Penn  State), 

I  Fasten  (NQ),  N  Obiri  (FDA) 
Filed  15  Mar  95 
Serial  No.  08/404,685 

A  chimeric  molecule  that  binds 
specifically  to  IL-13  receptors  has  been 
identified.  The  molecule,  IL13- 
PE38QQR,  targets  tumor  cells  with  less 
binding  to  healthy  cells  in  comparison 
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to  other  chimeric  molecules.  The 
improved  specific  targeting  of  this 
mplecule  is  premised  upon  the 
discovery  that  tumor  cells  overexpress 
IL-13  receptors  at  extremely  high  levels. 
This  phenomena  permits  the  use  of 
lower  dosages  of  chimeric  molecules  to 
deliver  eflecter  molecules  to  targeted 
tumor  calls. 

This  invention  will  be  useful  in  the 
treatment  of  cancer.  The  targeting 
method  could  be  used  in  conjunction 
with  current  methods,  e.g., 
chemotherapy  to  help  maintain  the 
healthy  cells.  To  date,  the  molecule  has 
been  shown  to  be  effective  against  a 
variety  of  solid  tumor  cancers,  including 
adenocarcinoma,  colon  cancer,  breast 
cancer,  ovarian  cancer,  kidney  cancer, 
brain  cancer  and  AIDS  associated 
Kaposi's  sarcoma,  (portfolio:  Cancer — 
Diagnostics,  in  vivo,  conjugate 
chemistry;  Cancer — Therapeutics, 
immunoconjugates,  toxins;  Canixr — 
Therapeutics,  immunomodulatore  and 
immunostimulants) 

Janua  Family  Kinases  (JAK)  and 
Identification  of  Immune  Modnlatora 

J)  O'Shea,  W]  Leonard,  JA  Johnston,  SM 
Russell,  D  McVicar,  M  Kawamura 

(Ncn 

Filed  13  Jan  95 
Serial  No.  08/373.934 

This  invention  relates  to  an  isolated 
polynucleotide  encoding  the  JAK-3 
protein.  JAK-3  is  a  protein  tyn>sine 
kinase  having  a  molecular  weight  of 
approximately  125  kDa  and  tandem 
non-identical  catalytic  domians,  lacks 
SH2  or  SH3  domains,  and  is  expressed 
in  NK  cells  and  stimulated  or 
transformed  T  cells,  but  not  in  resting  T 
cells.  The  JAK-3  protein  itself, 
antibodies  to  this  protein,  and  methods 
of  identifying  therapeutic  agents  for 
modulating  the  immune  system  which 
make  use  of  the  foregoing,  (portfolio: 
Cancer — Research  Reagents;  Cancer — 
Diagnostics) 

Pigment  Epithelium  Derived  Factor 
Characterization  of  its  Novel  Biological 
Activity  and  Sequences  Encoding  and 
Expressing  the  Protein 

GJ  Chader,  SP  Becerra,  JP  Schwartz.  T 

Taniwaki  (NEI) 
Filed  07  Jun  94 
Serial  No.  08/257,963  (CIP  of  07/ 

952,796) 
Pigment  epithelium-derived  factor 
(PEDF),  which  is  also  known  as  pigment 
epithelium  differentiation  factor  and  is 
a  neurotrophic,  neuron-survival  and 
gliastatic  protein,  has  been  produced 
using  recombinant  DNA  tediniques. 
The  invention  concerns  nucleic  acids 
encoding  PEDF  and  functional 


fragments  thereof,  vectors  comprising 
the  nucleic  acids,  host  cells  containing 
the  vectors,  a  recombinant  method  for 
producing  PEDF  and  equivalent 
proteins,  antibodies  (monoclonal  and 
polyclonal)  to  PEDF,  and  an 
immunoassay  for  PEDF.  This  technology 
has  potential  therapeutic  use  in  the 
treatment  of  infiammatory,  vascular, 
degenerative,  and  dystrophic  diseases  of 
the  retina  and  central  nervous  system 
(CNS).  (portfolio:  Ophthalmology- 
Diagnostics;  Ophthalmology — 
Therapeutics,  biological; 
Ophthalmology — Miscellaneous) 

T  Cell  Receptor  Ligands.  And  Methods 
For  Use 

RN  Germain,  L  Radoppi  (NIAID) 
Filed  15  Jan  93 
Serial  No.  08/004,936 

T  lymphocytes  are  key  cellular 
elements  of  the  immune  system.  The 
growth,  effector  functions  (cytokine 
secretion,  cytotoxicity),  and  survival  of 
these  cells  are  regulated  by  signals 
arising  from  the  interaction  of  ligands 
consisting  of  polypeptide-MHC 
molecule  complexes  with  specific 
receptors  (TCR)  on  the  cell  membrane. 
All  antigen-specific  attempts  at 
modulation  of  T-cell  dependent 
immunity  involve  this  key  "TCR-ligand 
interaction.  This  application  describes  a 
novel  class  of  TCR  ligands  (called 
variant  TCR  ligands,  a  sometimes 
referred  to  in  me  scientific  literattire  as 
altered  peptide  ligands)  with  selective 
antagonist  or  mixed  agonist-antagonist 
properties  that  can  modulate  the 
function  of  T  cells  in  unique  ways.  For 
example,  these  compouiids  can  induce 
T  lymphocyte  unresponsiveness  while 
preventing  T  cell  effector  activity  or  can 
permit  secretion  of  some  cytokines 
while  inhibiting  the  secretion  of  others 
typically  produced  upon  exposure  to 
the  normal  stimulatory  ligand  of  the 
TCR  in  question.  These  effects  can  thus 
modulate  in  vivo  immune  responses  by 
inactivating  T  cells  or  by  changing  the 
effector  response  of  such  cells  from  a 
damaging  to  a  benign  pattern.  These 
properties  should  be  extremely  usefiil  in 
the  development  of  antigen-specific 
immunotherapies  for  various 
autoimmune  diseases,  including  but  not 
limited  to  diabetes,  rheumatoid  arthritis, 
and  multiple  sclerosis.  These 
compounds  could  also  be  useful  in 
modifying  responses  to  tumor  antigens, 
to  vaccine  components,  or  tissue 
transplants.  Because  these  novel 
immunomodulatory  compounds  are 
produced  by  slight  alteration  of  the 
normal  peplide-MHC  molecule  ligand 
for  the  TCR,  it  is  believed  that  all 
current  attempts  to  modify  such 
diseases  using  as  antigen  either  species 


variants  or  synthetic  variants  rather  than 
native,  unmodified  human  self-antigens 
involve  materials  whose  properties  and 
mode  of  action  fall  within  the  scope  of 
this  patent  application,  (portfolio: 
Cancer — Therapeutics, 
immunomodulators  and 
immunostimulants) 

Macrophage  SUmnlaliag  Pmleia 

EJ  Leonard,  AH  Skeel,  T  Yoshimura,  E 

Appella,  S  Showalter,  S  Tanaka 

(NO) 
Serial  No.  07/586.085  filed  21  Sep  90 
U.S.  Patent  No.  5,219,991  issued  15  Jun 

93  and 
Serial  No.  08/076,880  filed  6/15/93  PIV 

of  07/586,085) 
U.S.  Patent  No.  5.527,685  issued  18  Jun 

96 
Macrophage  stimulating  protein 
(MSP),  a  relative  of  the  hepatocyte 
growth  factor  (HGF),  is  a  component  of 
human  and  animal  (mammalian)  blood 
plasma  which  accelerates  the  movement 
and  increases  the  activity  of 
macrophages.  Macrophages,  whan 
activated,  can  kill  foreign 
microorganisms  and  tumor  cells. 

This  invention  describes  the 
preparation  of  highly  purified  MSP  and 
the  production  of  antibodies  to  the 
purified  MSP.  These  methods  overcome 
the  primary  problem  with  natural  MSP, 
i.e.,  that  its  concentration  in  the  plasma 
is  too  low  for  purification  by 
conventional  techniques  and  for  use  as 
an  effective  therapeutic  agent.  The 
highly  purified  MSP  and/or  its 
antibodies  can  be  used  as  a  diagnostic 
and  therapeutic  agent  and  a  basic 
research  tool  for  diseases  characterized 
by  macrophage-mediated  inflammation, 
liie  invention  also  describes  a  bioassay 
for  the  detection  of  antibodies  to  that 
bind  MSP.  (portfolio:  Internal 
Medicine — Diagnostics;  Internal 
Medicine — Therapeutics;  Internal 
Medicine — Miscellaneous) 

75  Kilodalton  Inter1eukin-2  Keceptor 
Proteins  and  Their  Use 

KA  Smith 

Serial  No.  06/944.337  filed  19  Dec  86 

U.S.  Patent  5.352,772  issued  04  Oct  94 

A  cellular  protein  produced  by 
activated  T  cells  and  involved  in  high 
affinity  binding  of  interleukin-2  has 
been  discovered.  The  protein  is 
substantially  unreactive  with  anti-Tac 
antibodies  and  is  believed  to  interact 
with  the  previous  55.000  dilston 
receptor  protein  to  form  high  affinity 
interleukin-2  receptor  which  triggers  the 
growth  and  mitosis  of  T  cells  during  an 
immune  response.  Methods  for  isolating 
and  purifying  the  protein  and  raising 
monoclonal  antibodies  to  the  proteins 
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are  included  as  well  as  techniques  for 
cloning  and  expressing  the  protein  in 
related  materials. 

T  cells  play  a  central  role  in  the 
induction  and  regulation  of  the  immune 
response.  Thus,  the  structure  of  IL-2 
receptors  and  their  relationsiiip  to  T  cell 
growth  and  proliferation  is  on 
considerable  scientific  and  clinical 
importance.  The  present  technology 
could  be  used  in  the  development  of  T 
cell  antagonists  compounds  which 
could  be  to  treat  a  wide  range  of 
autoimmune  diseases,  such  as 
rheumatoid  arthritis  and  other  T  cell- 
driven  inflammatory  diseases.  The 
technology  could  also  be  used  to 
develop  immunosuppressants,  which 
could  be  useful  in  combating  tissue  and 
organ  graft  rejection  in  kidney,  liver, 
heart  and  other  transplants  and  so- 
called  "graft  versus  host"  disease  in 
bone  marrow  transplants  without  the 
side  effect  associate  with  conventional 
immunosuppressants,  (portfolio: 
Internal  Medicine — Miscellaneous: 
Internal  Medicine — Diagnostics,  anti- 
inflammatory: Internal  Medicine — 
Therapeutics,  anti-inflammatory) 

Soluble  Interleukin-2  Receptor  aa  a 
Disease  Indicator  and  a  Method  of 
Assaying  the  Same 

D  Nelson,  W  Biddison,  L  Rubin.  W 
Greene,  W  Leonard,  R  Yarchoan 
(NCI) 
Serial  No.  06/724,897  filed  19  Apr  85 
U.S.  Patent  No.  4,707,443  issued  17  Nov 
87 
Soluble  IL-2  receptor  is  produced  in 
response  to  immune  activation  and  by 
some  malignant  cells.  For  instance, 
elevated  levels  of  IL-2  have  been 
detected  in  patients  with  adult  T-cell 
leukemia,  Sezary  syndrome,  Hodgkin's 
disease,  chronic  lymphocytic  leukemia, 
multiple  myeloma,  and  solid  tumors. 
The  systemic  level  of  lL-2  receptor  is 
also  relevant  in  the  diagnosis  and 
treatment  of  such  diseases  as 
rheumatoid  arthritis  and  systemic  lupus 
erythematosis  and  may  be  used  to  titrate 
immunosuppressive  therapy  in  such 
applications  as  graft  rejection. 

The  invention  disclosed  in  the  patent 
is  a  sandwich  immunoassay  useful  for 
determining  the  amount  of  IL-2  receptor 
in  a  sample.  The  invention  also 
discloses  a  method  of  detecting  such 
disturbed  or  abnormal  conditions  in 
humans  which  relea.se  soluble  IL~2 
receptor  in  bodily  fluids,  (portfolio: 
Internal  Medicine — Diagnostics,  anti- 
inflammatory: Internal  Medicine — 
Therapeutics,  anti-inflammatory: 
Cancer — Diagnostics:  Cancer — 
Therapeutics,  biological  response 
modifiers) 


Enhanced  Stem  Oil  Engraiimenl  Using 

Cytokines 

M.  Mardiney  ID,  HL  Malech  (NIAID) 

Filed  21  Jul  95 

Serial  No.  60/001,386 

The  invention  relates  to  be  a  method 
for  establishing  high  levels  of  chimerism 
of  transplanted  hematopoietic  stem  cells 
in  humans  to  treat  disease,  more 
particularly,  to  accomplish  this  with  a 
significant  leduction  in  the  level  of 
recipient  conditioning  prior  to 
transplantation.  This  technology  can  be 
used  to  achieve  successful  engraftment 
in  individuals  who  must  undergo  bone 
marrow  transplantation. 

The  practice  of  bone  marrow 
transplantation  or  peripheral  blood  stem 
cell  transplantation  involves  placing  a 
suspension  of  allogeneic  or  autologous 
hematopoietic  pluripotent  cells  into  the 
blood  stream  of  the  recipient.  Successful 
engraftment  of  these  cells  requires 
conditioning  of  the  recipient  prior  to 
transplantation.  This  is  accomplished 
by  subjecting  the  recipient  to  systemic 
radiation,  or  chemotherapy,  or  a 
combination  of  radiation  and 
chemotherapy.  This  treatment  kills  bone 
marrow  cells,  including  stem  cells,  and 
open  spaces  for  transplanted  stem  cells 
to  engraft.  However,  current 
conditioning  regimens  used  to  ensure 
successful  engraftment  are  associated 
with  immune  deficiency,  multi-organ 
toxicity,  secondary  malignancies,  and 
increased  risk  of  death. 

ThA  current  invention  provides  a 
method  for  successful  transplantation 
by  enhancing  radiation  or  chemotherapy 
potentiated  engraftment  at  doses  which 
are  much  smaller  than  those  used  in 
current  practice.  The  mechanism  of  this 
process  relates,  in  part,  to  the  ability  of 
cytokines  to  upregulate  receptors 
necessary  for  homing  of  transplanted 
hematopoietic  stem  cells.  Thus, 
successful  transplantation  can  be 
performed  with  minimal  conditioning- 
related  morbidity,  (portfolio:  Cancer — 
Therapeutics,  biological  response 
modifiers,  growth  factors;  Infectious 
Diseases — Miscellaneous:  Internal 
Medicine — Miscellaneous) 

Depigmenting  Activity  of  Agouti  Signal 
Protein  and  Peptides  Thereof 

V)  Hearing  (NCL\) 

Filed  23  |un  95 

DHHS  Reference  No.  E-165-9S/0 

Pigmentation  is  controlled  at  many 
levels  in  mammals.  One  important 
regulatory  protein  known  to  be 
physiologically  active  is  the  Agouti 
signal  protein  (ASP),  which  has 
depigmenting  activity.  This  invention 
provides  biologically  active  peptides  of 
ASP  and  a  method  of  using  ASP  and  its 


peptides  to  inhibit  melanin  synthesis  by 
down  regulating  the  melanogenic 
enzymes  involved  in  melanin  synthesis. 
Using  a  method  also  provided  in  this 
invention,  ASP  and  its  peptides  can  be 
used  to  treat  hyperpigmentary 
conditions,  such  as  melasma  photoaging 
spots,  solar  keratosis,  and 
hyperpigmentation  at  wound  healing 
sites.  ASP  and  its  peptides  are  also 
useful  for  cosmetic  purposes.  These 
compounds  may  potentially  be  used  for 
other  therapeutics  in  the  prevention  or 
treatment  of  damaged  skin.  The 
invention  also  gives  a  pharmaceutical 
composition  of  ASP  or  its  peptides  and 
a  screening  method  for  ASP  peptides. 
Issuance  of  a  patent  for  this  invention  is 
currently  pending,  (portfolio:  Internal 
Medicine — Therapeutics,  skin  disorders, 
other) 

Selective  Elimination  of  T-Cells  That 
Recognize  Specific  Preselected  Targets 

A  Rosenberg  (FDA) 

Filed  30  Aug  95 

DHHS  Refiarence  No.  E-1 16-95/0 

The  invention  relates  to  methods  and 
compositions  for  the  elimination  of  T 
cells  that  recognize  specific  preselected 
targets  which  can  be  used  to  treat 
autoinunune  diseases  and  graft 
rejection. 

The  invention  provides  a  method  for 
selectively  inhibiting  or  killing  T  cells 
that  recognize  a  specific  preselected 
target  molecule  and  also  for  modified 
killer  cells  tliat  bear  a  signal 
transduction  molecule  to  which  is 
attached  the  preselected  target 
molecule.  Recognition  of  the  preselected 
molecule  by  a  T-cell  activates  the  killer 
cell  which  then  kills  or  inhibits  the  T 
cell.  Where  the  preselected  molecule  is 
an  extracellular  domain  of  an  MHC  from 
a  xenograft  or  an  allograft,  treatment  of 
the  graft  recipient  with  the  modified 
killer  T-cells  delays  or  inhibits  graft 
rejection.  Similarly,  where  the 
preselected  molecule  is  an  MHC  that   . 
binds  the  antigenic  determinant  of  the 
autoimmune  disease,  treatment  of  the 
organism  with  the  modified  T-cells 
mitigates  the  autoimmune  response . 
directed  against  that  antigenic 
determinant,  (portfolio:  Internal 
Medicine — Miscellaneous:  Internal 
Medicine — Therapeutics,  anti- 
inflammatory) 

Dated:  luly  16.  1996. 
Barlura  M.  McGarey, 
Deputy  Director.  Office  of  Technology 
Transfer 

IFR  Doc.  96-18870  Filed  7-25-96:  8:45  am) 
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ttoUonal  Cancer  Institute;  Notlca  of 
Meeting 

ihirsuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Institute  Board  of 
Scientific  Advisors  on  August  7-8, 
1996.  Except  as  noted  below,  the 
meeting  of  the  Board  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  public  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5. 
U.S.C,  and  sec.  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended  (5 
U.S.C.  Appendix  2)  for  the  review, 
discussion  and  evaluation  of  a  site  visit 
report  and  programs  and  projects.  The 
review  and  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North,  Room  630E,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (301/496- 
5708),  will  provide  summaries  of  the 
meetings  and  rosters  of  the  Board 
members,  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank,  Committee 
Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 

Name  of  Committee:  Board  of  Scientific 
Advisors. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Executive  Secretary.  National  Cancer 
Institute,  NIH,  Executive  Plaza  North,  Room 
eoOC,  6130  Executive  Boulevard.  Bethesda, 
IvID  20892-7405:  (301)  496-4218. 

Dales  of  Meeting:  August  7-8. 1996. 

Place  of  Meeting:  Conference  Room  10. 
Building  31C,  National  Institutes  of  Health. 
9000  Rockville  Pike,  Bethesda.  MD  20892. 

Open;  August  7-8:30  am  to  4:45  pm. 

Agenda:The  Director's  Report  on  the 
National  Cancer  Institute:  New  Business; 
Discuss  the  NO  Budget:  Status  of  Program 
Review  Croups;  Discussion  of  Managed  Care. 

Closed:  August  7-4:45  pm  to  5  pm. 

Agenda:  For  Review  of  a  Site  Visit  Report 
and  tiio  Discussion  of  Administrative 
Confidential  Matters  that  Pertain  to  the  Board 
of  Scientific  Advisors. 

Open:  August  8-8  am  to  12  pm. 

Agenda:  To  Discuss  Requests  for 
Applications  and  Contract  Concepts;  Status 
Report  on  the  Howard  Temin  Award: 
Program  Review. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 


need  to  proceed  with  the  meeting  as 
scheduled  to  address  these  issues  in  a  timely 
manner. 

(Catalog  of  Federal  E)omestic  Assistance 
Program  Numlwrs:  93.393.  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower, 
93.399.  Cancer  Control) 
Dated:  fuly  18. 1996. 
Margery  G.  GniMi, 

Senior  Committee  Management  Specialist, 
NIH. 

IFR  Dnc  96-18971  Filed  7-2S-96:  8:4S  ami 
eaxaia  ooot  mut-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  follovving 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  Jo  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dtlte:)uly23,  1996. 

Time:  11  a.m. 

Place:  Parklawn  Building,  Room  9-101, 
5600  Fishere  Lane.  Rockville.  MD  20857. 

Contact  Person:  William  H.  Radcliffe, 
Parklawn  Building.  Room  9-101,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
Telephone:  301,  443-3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  )uly  24. 1996. 

Time:  2  p.m. 

Place:  Parklawn  Building,  Room  9-1(n, 
5600  Fishers  Lane,  RockviOe.  MD  20857. 

Contact  Person:  William  H.  Radcliffe, 
Parklawn  Building.  Room  9-101.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
Telephone:  301.  443-3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

na(e:|uly30.  1996. 

Time:  1 1  a.m. 

Place:  Parklawn  Building,  Room  9C-18, 
S6(X)  Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  W.  Gregory  Zimmemian. 
Parklawn  Building.  Room  gC-18.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone;  301.  443-1340. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  August  5, 1996. 

Time:  A  p.m. 

Place:  Parklawn  Building.  Room  9C-26. 
5600  Fishers  Lane,  Rockville.  IvID  20857. 

(intact  Person:  Lawrence  E.  Chaitkin, 
Parklawn  Building.  Room  9C-26,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
Telephone:  301.  443-4843. 

CommiUee  Name:  National  Instimte  of 
Mental  Health  Special  Emphasis  Panel. 

Dale:  August  5, 1996. 


Time:  4  p.m. 

Place:  Parklawn  Building.  Room  9-101, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Maureen  L.  Eister, 
Parklawn  Building.  Room  9-101,  5600 
Fishen  Lane,  Rockville,  MD  208S7, 
Telephone:  301.  443-3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dale:  August  7, 1996. 

Time:  2  p.m. 

Place:  Parklawn  Building.  Room  9-101. 
5600  Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  Donna  Ricketts.  Parklawn 
Building.  Room  9-101. 5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301, 443- 
3936. 

Committee  Mime:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  August  IS,  1996. 

Time:  11  a.m. 

Place:  Parklawn  Building,  Room  90-18, 
5600  Fishers  Lane,  Rockville,  MO  20857. 

Contact  Person:  W.  Gregory  Zimmerman, 
Parklawn  Building,  Room  9C-18,  5600 
Fishera  Lane.  Rockville,  K4D  20657. 
Telephone:  301.  443-1340. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/ or  proposals  and  the 
discussions  oould  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  infoimation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitationi 
imposed  by  the  review  and  funding  cycle. 
[(DaUlog  of  Federal  Domestic  Assistance 
Progiam  Numbers  93.242.  93.281,  93.282) 

Dated:  luly  18,  1996. 
Margery  G.  Grvtit. 

Senior  Corrmiittee  Management  SpedalisL 
NIH. 

IFR  Doc  96-18968  Filed  7-2S-96;  8:45  ami 
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National  Institute  Of  Gefwral  MediesI 
Sciences;  Notice  of  Ctoaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Committee  Name:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date  ;  luly  25, 1996. 

Time:  IKX)  p.m. 

Place:  45  (Center  Drive.  Room  1AS-13H, 
Bethesda,  Maryland  20892-6200. 
(Teleconference). 

Contact  Person:  Arthur  Zachary,  Ph.D.. 
Scientific  Review  Administrator,  NIGMS,  45 
Center  Drive,  Room  1AS-13H.  betlieada,  MD 
20692-6200. 
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Purpcse:  To  rgvi«w  a  mearcb  training 
grant  application  which  was  previously 
deiarrBa. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  title  5. 
U.S.C.  The  discussions  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
Funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  fflid 
Physiological  Sciences:  93.859, 
Ptlannacological  Sciences;  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  [MARCj;  and 
93.375,  Minority  Biomedical  Research 
Support  IMBRSI.) 

Dated;  July  22, 199S. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NJH. 
IFR  Doc.  96-19174  Filed  7-24-96: 1:53  pm| 
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National  Institutes  ot  Health  Division 
o(  Research  Grants;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote;  August  16,  1996. 

Time:  3:00  p.m. 

Pfnce:  NIH.  Rocldedge  2,  Room  4148, 
Telephone  Conference. 

Contact  Person:  Dr.  Philip  Perkins, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4148,  Bethesda, 
Maryland  20892.  (3011  435-1718. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Do(p.  August  20.  1996. 

Time:  1;00  p.m. 

Place:  NIH,  Ruckledge  2.  Room  4150, 
Telephone  Conference. 

Contact  Person:  Dr.  Marda  Lilwack, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4150,  Bethesda, 
Maryland  20892,  (301)  435-1719. 

Name  of  SEP:  Clinical  Sciences. 

Oote:  August  23,  1996. 

Time:  1:00  p.m. 


Pface:  NIH.  Rockledge  2,  Room  4138. 
Telephone  Confatenoe. 

Contact  Person:  Dr.  Anthony  Chung, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4138.  Bethesda. 
Maryland  20892,  (301)  435-1213. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cl(41  and  552b<c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patantabie  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  9omeetic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844, 93.846-93.878, 
93.892,  93,893,  National  Institutes  of  Health, 
HHS) 

Dated:  July  22, 1996. 
Suioo  K,  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  96-18966  Filed  7-25-96:  8:45  ami 
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Substance  Abuse  and  Mental  Health 
Services  Admlnlstrstlon 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  M  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAIvfHSA)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (as  amended  most  recently  at 
61  F.R.  30617-30619  dated  )une  17. 
1996)  is  amended  to  reflect  the 
reorganization  of  the  major  offices  and 
the  three  Centers  of  SAMHSA.  namely 
the  Office  of  the  Administrator,  the 
Office  of  Program  Services,  the  Center 
for  Mental  Health  Services,  the  Center 
for  Substance  Abuse  Prevention,  and  the 
Center  for  Substance  Abuse  Treatment. 
On  June  10, 1996.  the  Administrator, 
SAMHSA.  approved  the  reorganization 
of  SAMHSA-,  Numerous  changes  in  the 
SAMHSA  structure  are  now  necessary 
to  reflect  current  operational 
requirements.  The  revised  statement  is 
as  follows: 

Section  M-20,  Functions. 

After  the  title  Office  of  the 
Administrator  {MA),  insert  the  following 
titles  and  functional  statements: 

Immediate  Office  of  the  Administrator 
/M/4-2):  Provides  leadership  and 
direction  to  the  programs  and  activities 
of  the  Substance  Abuse  and  Mental 
Health  Services  Administration  as 
follows:  (1)  responsible  for  program 
policy  development;  (2)  carries  out 
SAMHSA-wide  functions  relating  to 
equal  employment  opportunity,  AIDS, 


women's  services,  mfaiority  afFaira,  and 
alcohol  prevention  and  treatment 
policies:  (3)  provides  correspondence 
fxintrol  for  the  Administrator  and 
controls  all  agency  public 
correspondence  directed  to  the 
Administrator;  (4)  provides  liaison  with 
other  HHS  components,  other  Federal 
organizations,  the  ofBce  of  the  National 
Drug  Control  Policy,  and  outside 
groups;  and  (5)  provides  oversight  for 
coordination  between  SAMHSA 
components  and  the  alcohol,  drug 
abuse,  and  mental  health  Institutes  of 
the  National  Institutes  of  Health. 

Office  of  Managed  Care  (MAA): 
Serves  as  the  Agency's  focal  point  for 
managed  care  (MC)  activities  and  as 
such:  (1)  advises  the  Administrator. 
SAMHSA.  and  senior  staff  and  provides 
leadership  and  direction  for  SAMHSA 
managed  care  activities;  (2)  facilitates 
and  coordinates  the  collection  of 
information  about  the  Agency's 
managed  care  activities;  (3)  provides 
staff  direction  and  support  to  the 
Agency's  managed  care  team;  (4) 
participates  in  Agency-wide  planning 
and  budget  execution:  and  (5)  serves  as 
liaison  with  other  governmental 
organizations  concerned  with  managed 
care  activities. 

Office  of  Communications  (MABj: 
Serves  as  a  focal  point  for  SAMHSA 
commimications  activities  as  follows: 
(1)  Coordinates  agency  communications 
activities:  (2)  plans  public  events, 
including  press  conferences,  speeches, 
and  site  visits  for  the  Administrator  and 
DHHS  representatives;  (3)  publishes 
SAMHSA  brochure,  factsheets,  and 
quarterly  SAMHSA  News;  (4) 
coordinates  electronic  dissemination  of 
information — within  the  Agency  and 
through  the  Internet  and  World-Wide 
Web;  (5)  develops  communications 
channels  and  targets  media  placements; 
(6)  develops  and  disseminates  news 
releases  and  coordinates  media  contacts 
with  Agency  representatives;  (7) 
provides  editorial  and  policy  review  of 
all  agency  publications;  (8)  fiilfills 
public  affairs  requirements  of  DHHS;  (9) 
supports  the  efforts  of  the  Secretary's 
substance  abuse  prevention  initiative 
work  group;  and  (10)  responds  to 
Freedom  of  Information  Act  requests. 

Office  of  Policy  and  Program 
Coordination  (MAC):  (1)  Provides 
leadership  and  guidance  in  the  analysis, 
planning,  and  coordination  of  overall 
Agency  and  interagency  programs  and 
program  policies;  (2)  provides 
leadership  in  formulating  and  carrying 
out  the  Agency's  national  leadership 
role;  (3)  manages  a  variety  of  teams 
comprised  of  representatives  within  and 
outside  the  Agency  in  order  to  address 
issues  of  central  importance  to  the 
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agency  and  to  the  field,  promoting 
coordination  and  collaboration  in  these 
problem-solving  efforts;  (4)  carries  out 
program  development  activities  in 
cross-cutting  priority  areas  such  as  co- 
occurring  disorders,  performance 
measurement,  child  and  family  issues, 
and  public  health  impact  of  substance 
abtise  and  mental  illnesses;  (5)  reviews 
Agency  work  products  for  policy 
implications;  (6)  provides  leadership 
■nd  advice  on  intergovernmental 
activities,  interagency  relationships,  and 
customer  and  constituent  relations:  and 
(7)  carries  out  Agency-level  policy, 
ploiuing.  legislative,  and  extramural 
funcdons. 

After  the  title  Office  of  Program 
Services  (MB),  insert  the  following  titles 
and  functional  statements; 

Office  of  the  Director  (MB-}):  (1) 
I^vides  leadership  and  guidance  for 
the  range  of  administrative  and  program 
services  which  the  Office  provides  to  all 
SAMHSA  components;  (2)  provides 
general  policy  review  and  executive 
oversight  of  crosscutting  management 
and  administrative  issues  and  program 
initiatives;  (3)  promotes  coordination 
and  communication  among  the  Outers 
and  the  Office  of  the  Administrator;  (4) 
works  to  streamline,  improve,  and 
integrate  administrative  systems:  (S) 
assists  in  the  design  and 
implementation  of  crosscutting 
automated  systems;  (6)  coordinates 
special  and  crosscutting  tasks  and 
initiatives;  and  (7)  manages  the  giant 
and  contract  appeals  processes. 

Division  of  Information  Resources 
Management  (MBA):  (1)  Provides 
leaderahip.  guidance,  and  technical 
expertise  in  the  Agency's  transition 
from  conventional  information  system 
to  a  data  base  environment,  including 
the  continual  improvement  of  Agency 
systems;  (2)  provides  coordination  for 
Agency-wide  data  base  administration 
and  systems  configuration  management; 
(3)  serves  as  the  focal  point  for  Agency- 
wide  infbimation  resources 
management,  office  automation,  and 
information  systems  policy,  strategic 
planning,  budget  preparation, 
coordination,  and  security;  (4) 
maintains  information  resources 
management  support  through  the  local 
area  network  (LAN);  (5)  maintains, 
operates,  and  provides  services  for  the 
LAN  and/peraonal  computers,  data 
bases,  voice  mail/faxes,  and  general 
machine  repairs;  (6)  exercises  clearance 
authority  for  Agency-wide  information 
resources  management  and  office 
automation  projects  and  procurement: 
(7)  provides  advice,  assistance,  and 
training  to  Agency  staS  in  obtaining 
m«viiniiiii  utilization  and  services  bom 
its  information  systems  and  data  bases: 


(8)  trains  Agency  staff  in  the  use  of  new 
products  and  applications  as  necessary; 

(9)  develops  and  secures  new 
programming  software  to  meet 
individual  program  needs,  as  sell  as 
broad  Agency  needs;  (10)  stays  abreast 
of  new  information  resourtxs 
management  developments  and  ensures 
necessary  support  services  are  provided; 
and  (11)  initiates  and  carries  out  studies 
to  implement  improvements  in  systems 
and  services. 

Division  of  Financial  Management 
IMBB):  (1)  Coordinates  the  Centers' 
budget  plans  and  formulates  and 
presents  SAMHSA 's  future  budget  and 
financial  management  activities:  (2) 
prepares  budget  justification  documents 
which  support  Oenter/ Agency  priorities 
and  decisions;  (3)  coordinates  responses 
to  the  Department,  the  Office  of 
Management  and  Budget,  and  others 
which  require  input  from  all  Agency 
components;  (4)  prepares  technical 
budget  schedules  and  material 
necessary  in  support  of  Agency  budget 
recommendations;  (S)  develops  briefing 
material  for  the  Center  Directors  and  the 
Administrator  for  budget  hearings  and 
on  ad  hoc  issues  which  arise;  (6) 
provides  day-to-day  liaison  with  budget 
staff  at  other  levels;  (7)  evaluates 
internal  fiscal  controls  to  assure 
compliance  with  laws  regulations, 
policies,  and  sound  business  practices; 
(8)  conducts  key  aspects  of  Agency 
budget  execution,  including  the 
apportionment  and  allotment  processes, 
overhead  and  assessment  changes,  and 
monitoring  of  overall  expenditunes;  (9) 
coordinates  Agency  response  to  outside 
financial  management  initiatives,  such 
as  the  Federal  Managers'  Financial 
Integrity  Act.  financial  aspects  of  the 
Ckivemment  Performance  and  Results 
Act,  and  audited  financial  statements; 
and  (10)  exercises  oversight  in  executing 
the  annual  budget  of  the  Office  of  the 
Administrator,  the  Office  of  Applied 
Studies,  and  other  Agency  components. 

Division  of  Human  Resources 
Management  (MBC):  Provides 
leadership  and  direction  in  developing 
and  administering  the  persoimel 
management  program  for  SAMHSA. 
including:  (1)  central  [wrsoimel  services 
in  areas  such  as  placement  and  staffing, 
position  classification  and  pay 
management,  employee  management 
relations,  labor  relations,  career 
development  and  training,  and 
performancs  management:  (2)  advisory 
services  to  seniors  Agency  officials  and 
staff  support  on  matters  relating  to  the 
development  and  administration  of 
personnel  policies  and  program 
designed  to  obtain,  compensate,  train 
and  develop,  utilize,  and  retain  a 
qualified,  effective  and  efficient  woilc 


force;  (3)  advisory  services  to  managers 
and  supervisors  in  such  matters  as 
supervisor-employee  relations  and 
communications,  motivation  and 
recognition,  training  and  development 
and  employee  services.  (4)  represents 
the  Agency  in  persoimel  matters  with 
the  Departaient  of  Health  and  Human 
Services,  the  U.S.  Office  of  Personnel 
Management,  and  other  Federal 
agencies;  and  (S)  initiates  actions, 
initiatives,  and  activities  resuiting  in  the 
continual  improvement  of  Agency 
human  resource  systems  and  processes. 

Division  of  Grants  Management 
(MBE):  (1)  Conduct.<i  all  aspects  of  the 
SAMHSA  grants  management  process; 
(2)  develops,  implements,  <ind 
coordinates  the  application  of  Agency 
standards,  methods  and  procedures  for 
the  management  of  grants  and 
cooperative  agreements:  (3)  provides 
guidance  to  the  Agency,  applicants,  and 
grantees  on  the  management  and 
administrative  aspects  of  grant 
programs;  (4)  reviews  applications, 
reports,  and  active  projects  to  ensure 
compliance  with  management  policies 
and  procedures:  (5)  prepares,  processes, 
and  disseminates  award  documents;  and 
(6)  prepares  special  and  recurring 
reports  relating  to  appUcations  and 
awards. 

Division  of  Contracts  Management 
(MBF):  (1)  Conducts  all  aspects  of  the 
SAMHSA  contracts  management 
process.  (2)  develops  and  implements 
standards  and  procedures  for  the 
management  of  the  Agency's  contracts 
and  Purchase  Card  programs:  (3) 
reviews  and  evaluates  contract 
proposals  to  determine  technical 
acceptability  and  cost  reasonableness; 
(4)  advises  Agency  persoimel  on 
contracts  management  policies  and 
procedures  establishod  by  law  and 
Agency  guideUnes;  (5)  mamtains 
internal  control  over  the  contracts 
management  function  for  the  Agency: 
(6)  issues  contract  awards  following 
appropriate  laws,  regulations, 
guidelines  and  policies:  and  (7) 
coordinates  and  partidpales  in  all 
phases  of  the  acquisition  cycle, 
including  pre-solidtation,  solicitation, 
negotiation,  award,  administration  and 
cloaeout  of  the  Agency's  contracts. 

Division  of  Administrative  Services 
(MBC):  (1)  Provides  centralized 
administrative  services  for  the  Agency, 
including  processing  aiid  coordinating 
requests  for  and  providing  advice  on 
procurement  actions,  travel,  property, 
faciliUes,  personnel  end  other  activities; 
(2)  provides  advice  and  assistance  to  the 
Office  of  the  Administrator,  the  Centers, 
and  other  SAMHSA  components  on 
administrative  pohcy  to  improve 
program  operations,  management,  and 
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the  implemeDtation  of  plans,  systems 
and  procedures  Agency-wide:  (3) 
provides  advice  and  guidance  to  staff  on 
the  pit>cessing  of  travel  ordeis, 
acquisition  requests,  and  personnel 
documents;  (4)  ensures  administrative 
actions  are  consistent  with  any 
regulations  or  other  requirements  which 
may  be  relevant,  and  implements 
general  management  policies  as 
prescribed  by  SAMHSA  and  higher 
authorities:  (5)  serves  as  the  Agency 
focal  point  for  plaiming,  coordinating, 
and  performing  various  management 
activities  such  as  records  management 
and  forms  management:  (6)  coordinates 
and  ensures  support  for  the  materiel 
management  and  property  within  the 
Agency,  (7)  coordinates  actions  as 
necessary  with  other  HHS  components 
such  as  the  Program  Support  Center 
(PSC)  accounting  and  procurement 
8taf&,  the  contract  travel  agency:  and  (8) 
serves  as  the  Agency's  focal  point  for 
the  Agency's  payroU  activities, 
including  timekeeping. 

After  the  title  Center  for  Mental 
Heaith  Services  (MS),  insert  the 
following  titles  and  functional 
statements: 

Office  of  the  Director  (MS-1):  (1) 
Provides  leadership  in  planning, 
implementing,  and  evaluating  the 
Center's  goals,  priorities,  policies,  and 
programs,  iticluding  equal  employment 
opportunity,  and  is  the  focal  point  for 
the  Department's  efforts  in  mental 
health  services:  (2)  plans,  directs,  and 
provides  overall  administration  of  the 
programs  of  CMHS:  (3)  conducts  and 
coordinates  Center  interagency, 
interdepartmental,  intergovernmental, 
and  international  activities:  (4)  provides 
informatian  to  the  public  and 
constituent  organizations  on  CMHS 
programs:  [5]  maintains  liaison  with 
national  organizations,  other  Federal 
departments/agendes.  the  National 
Institute  on  Mental  Health  and  with 
other  SAMHSA  Centers:  (6)  administers 
committee  management  and  reports 
clearance  activities:  and  (7)  promotes 
the  prevention  of  HIV  infection  in 
people  at  risk,  the  delivery  of  efiisctive 
mental  services  for  people  with  HIV 
infection,  and  the  education  of  health 
care  providers  to  address  the 
neuropsychiatric  and  the  psychosocial 
aspects  of  HIV  infection  and  AIDS;  and 
(8)  conducts  managed  care  activities  and 
coordinates  these  activities  with  other 
components  in  SAMHSA. 

Office  of  Policy,  Planning,  and 
Administration  (MSA):  (1)  Provides 
leadership  and  guidance  in  the 
administration,  analysis,  planning,  and 
coordination  of  Center  policies  and 
programs:  (2)  analyzes  legislative  issues 
and  provides  liaison  with  the  office  of 


the  Administrator  on  legislative  issues: 
(3)  identifies  and  coordinates  analyses, 
program  assessments,  or  special  studies 
of  key  issues  relevant  to  policy 
direction:  (4)  directs  the  Center's  long- 
term  planning  prtKoss  and  conducts, 
analyzes,  and  supports  planning 
activities:  (5)  provides  Center  leadership 
in  interdepartmental  and 
intetgovemmenlal  activities  and 
constituent  relations:  (6|  coordinates, 
guides,  and  leads  the  Center's 
intematiGnal  activities:  and  (7)  provides 
coordination,  assistance  and  plaiming  of 
adtoinistrative  and  budget  fimctions 
within  the  Center  and  the  Office  of 
Program  Services. 

Office  of  External  Liaison  (MSB):  (1) 
Adininisters  CMHS  communications, 
education,  and  information  projects  to 
increase  public,  consimier  and  family, 
and  beal&  care  provider  awareness 
about  mental  health  issues,  programs, 
and  services;  (2)  works  in  partnership 
with  CMHS  program  staff  and  public/ 
private  partners  to  promote  the  Center's 
national  leadership  role  in  improving 
the  quality  of  mental  health  services:  (3) 
develops  and  implements  national 
education  initiatives  to  increase  public 
understanding  of  mental  illnesses  and 
serious  emotional  disturbances,  to 
improve  early  recognition  and 
treatment,  to  increase  access,  to  reduce 
stigma,  and  to  facilitate  consvjner  and 
family  participation  in  policy 
development  and  the  design,  delivery, 
an  evaluation  of  services;  (4)  plans, 
implements,  and  oversees  public  aibirs 
activities  and  coordinates  with  the 
Office  of  Communications,  Office  of  the 
Administrator;  (S)  directs  a  clearing 
house  that  serves  as  a  one-stop 
information  and  reisrral  service  for  the 
public,  consumers  and  family  members, 
educators,  policy  makers,  and  for  those 
who  design,  finance,  and  deliver  mental 
health  services:  (6)  establishes  and 
implements  policies  and  procedures  for 
the  development,  review,  processing, 
quality  control,  evaluation,  and 
dissemination  of  CMHS  materials  to 
communicate  information  about  mental 
illnesses  and  mental  health  services, 
and  about  issues  impacting  those 
services:  (7)  administers  clearance  and 
production  of  CMHS  publications:  (8) 
controls,  tracks,  edits,  writes,  and 
documents  the  correspondence  coining 
to  the  Director  and  ISeputy  Director,  and 
correspondence  from  the  White  House, 
the  Secretary  of  HHS,  and  other 
SAMHSA  components  involving  mental 
health  services:  (9)  researches,  writes, 
and  edits  speeches  and  audio/visual 
presentations:  (10)  coiiducts  outreach  to 
the  media  and  related  organizations  to 
fadiitate  new  coverage  of  Center 


pit>grams;  (11)  facilitates  and  designs 
graphic  arts  for  presentations, 
publications,  and  other  printed 
materials:  (12)  designs  and  manages  the 
Center's  exhibit  program  to  efiectively 
communicate  CMHS  programs  and 
policies;  (13)  serves  as  a  focal  point  for 
Freedom  of  Information  Act  inquiries; 
and  (14)  coordinates  with  the  National 
Institute  on  Mental  Health  and  other 
Centers  hf  SAMHSA  to  develop 
strategies  to  translate  research  findings 
into  clinical  practice. 

Division  of  Program  Development, 
Special  Populations  and  Projects  (MSC}; 
(1)  Oversees  the  monitoring  of 
community  mental  health  centers  that 
have  received  Federal  construction 
grants;  (2)  serves  as  Center  liaison  with 
the  District  of  Columbia  Government  for 
coordinating  Federal  post-transition 
responsibilities  for  St.  Elizabeths 
Hospital;  (3)  serves  as  the  focal  point  in 
planning  for  alcohol,  drug  abuse,  and 
mental  health  services  during  national 
disasters:  (4)  cooperates  with  the  Office 
of  Emergency  Prepaiedness  and  the 
Federal  Emergency  Management  Agency 
(FEMA)  to  coordinate  disaster 
assistance,  community  response,  and 
other  mental  health  emergency  services 
as  a  consequence  of  national  disasters: 

(5)  serves  as  a  focal  point  for  refugee 
mental  health  programs,  including 
liaison  with  other  Federal  agencies;  and 

(6)  conducts  program  development 
activities  to  promote  effective  programs 
and  poUcies  for  special  populations 
including  women,  minorities,  and 
elderly  persons. 

Division  of  State  and  Community 
Systems  Development  (MSE):  (1) 
Administers  the  Community  mental 
Health  Services  Block  Grant,  including 
monitoring  State  implementation  of  the 
Mental  Health  State  Plan,  compliance 
with  the  provisions  of  the  Public  Health 
Service  Act,  as  amended,  regarding  use 
of  the  payments,  and  maintenance  of 
effort:  (2)  provides  technical  assistance 
to  the  States  with  respect  to  the 
planning,  development,  financing,  and 
operation  of  any  program  or  service 
carried  out  pursuant  to  the  block  grant 
program:  (3)  administers  a  program  of 
State  Human  Resource  Development:  (4) 
plans  and  supports  programs  of  mental 
health  education,  with  emphasis  on 
targeted  populations:  (5)  plans  and 
supports  programs  to  provide  protection 
and  advocacy  services  for  persons  with 
severe  mental  disorders;  and  (6) 
supports  programs  for  (a)  obtaining, 
enafyzing,  and  disseminating  national 
statistics  on  mental  health  services,  (b) 
developing  methodologies  for  data 
collection  in  biometry  and  mental 
health  economics,  and  (c)  consulting 
with  and  providing  technical  assistance 
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to  State  and  local  mental  health 
■gaociss  on  statistical  methodology, 
mental  health  information  systems,  and 
the  uae  of  statistical  and  demographic 
data. 

Divjsion  of  Knowledge  Development 
and  Systems  Change  (MSF):  (1) 
Develops,  plans,  implements,  and 
monitors  national  knowledge 
development  and  application  activities 
(KDA's)  designed  to  increase  the 
knowledge  base  and  to  improve  systems 
and  service  delivery  for  persons  with,  or 
at  risk  for,  mental  health  problems;  (2) 
administers  the  Projects  for  Assistance 
In  Transition  from  Homelessness 
(PATH)  program;  and  (3)  directs  the 
Comprehensive  Community  Mental 
Health  Services  for  Children  with 
Serious  Emotional  Disturbances 
Program.  In  particular  the  division:  (a) 
places  priority  on  two  target 
populations,  the  adults  with  severe 
mental  illness  (including  those  who  are 
homeless)  and  children  and  adolescents 
with  serious  mental  disturbances;  (b) 
emphasizes  acquisition,  exchange,  and 
application  of  knowledge  in  all  of  its 
activities:  (c)  develops  Guidance  for 
Application  and  Requests  for  Contracts 
to  implement  these  activities:  (d) 
monitors  grants,  cooperative 
agreements,  contracts,  interagency 
agreements,  and  memoranda  of 
understanding;  (e)  identifies  needs  for 
and  provides  technical  assistance  to  a 
variety  of  customers  through  both  direct 
and  indirect  activities,  including  the 
development  of  standards  snd 
guidelijaes:  (f)  establishes  and  maintains 
collaborative  relationship  with  other 
Federal,  State,  and  local  governmental 
agencies,  national  organizations,  local 
communities,  providers,  consumers, 
and  families:  and  (g)  promotes  adoption 
of  practices  in  communities  through  the 
Nation  by  synthesizing  knowledge, 
exchanging  information,  and  providing 
opportunities  for  consensus  building. 

Alter  the  title  Center  for  Substance 
Abuse  Prevention  (MP),  insert  the 
following  titles  and  functional 
statements: 

Office  of  the  Director  (MP-1):  (1) 
Provides  teadership,  coortiination,  and 
direction  in  the  development  and 
Implementation  of  CSAP  goals  and 
piioritiea,  and  serves  as  the  focal  point 
for  the  Department's  efforts  on 
substance  abuse  prevention;  (2)  plans, 
directs,  and  provides  overall 
administiation  of  the  programs  and 
activities  of  CSAP;  (3)  provides  overall 
coordination  and  support  for  the 
Center's  Managed  Care  initiative:  (4) 
provides  leadership  and  expert  medical, 
clinical,  and  tedmical  assistance  in  the 
intagiation  of  primary  care  mediral  and 
early  intaiventian  knowledge  and 


informatian  into  major  CSAP  program 
efforts:  (5)  participates  with  the 
Agency's  Women's  Services  component 
to  coordinate  women's  services 
programs:  (6)  organizes  and  manages 
CSAP's  special  projects, 
intergovernmental  and  international 
activities:  and  (7)  monitors  the  conduct 
of  the  equal  employment  opportunity 
activities  of  CSAP. 

Office  of  Policy  and  Planning  (MPA): 
(1)  Plans,  develops,  and  implements 
new  prevention  policies  and  programs, 
and  monitors  and  evaluates  progress 
toward  established  objectives:  (2) 
ptarticipates  in  the  formulation  and 
implementation  of  major  CSAP  national 
program  operations:  (3)  develops  and 
prepares  position  papers  on  policies  and 
programs:  (4)  coordiiutes  with  the 
Office  of  the  Administrator  (OA)  in 
reviews  of  executive  congressional,  and 
departmental  policies,  r^ulations,  and 
plans  for  their  impact  on  existing  or 
planned  CSAP  programs:  (5)  represents 
CSAP  in  the  development, 
establishment,  and  coordination  of 
SAMHSA  extramural  program  policies; 

(6)  prepares  aimual  forward  plans  in 
coimection  with  the  E)epartment's 
strategic  planning  process  and  develops 
recommendations  for  future  activities; 

(7)  serves  as  a  focal  point  for  liaison 
with  the  Division  and  management 
activities  of  the  SAMHSA  Office  of 
E'rogram  Services;  (8)  establishes 
accounting  procedures  for.  and  monitors 
the  execution  of,  the  CSAP  budget:  (9) 
provides  liaison  with  OA  on  legislative 
activities:  (10)  coordinates  and  responds 
to  request  for  informatioa  under  the 
Freedom  of  Information  Act;  (11) 
manages  correspondence  control  in 
CSAP;  (12)  provides  program  support 
for  the  operation  of  the  CSAP  National 
Advisory  Council:  and  (13)  develops 
and  implements  general  management 
policies  within  CSAP  as  prescribed  by 
SAMHSA  and  higher  authorities. 

Division  of  Knowledge  Development 
and  Evaluation  (MFC):  (1)  Provides 
leadership  in  advancing  CSAP's 
prevention  knowledge  development 
agenda  by  employing  a  broad  range  of 
mechanisms;  (2)  conducts  extramural 
studies  at  the  individual,  bmily, 
community  and  systems  levels;  (3) 
manage  the  portfolio  of  knowledge 
development  demonstration  grant 
programs;  (4)  conducts  national  cross- 
cite  evaluation  studies  on  the  portfolio 
of  knowledge  development 
demonstration  grant  programs  in  the 
high  risk  youth  and  community 
partnership  areas;  (5)  conducts 
secondary  analysis  of  original 
prevention  research  studies;  (6) 
synthesizes  knowledge  acquired 
through  grants,  coopoative  agreements. 


contracts,  and  field  input:  (7)  promotes 
the  develop  of  new  methodologiea  for 
conducting  prevention  studies:  (8) 
suppctts  the  profasdooal  devriopment 
in  tns  science  of  prevention  of 
individuals  traditionally  tmder 
rapiaaanted  in  science:  (9)  represents 
CSAP  in  the  development  of  SAMHSA 
scientific  extramural  policy:  (10) 
provides  information  to  CSAP  and  other 
SAMHSA  components,  other  HHS 
components,  the  Congress,  and  other 
Federal  entities  coiujemiiig  the  moat 
ebcUve  prevention  approaches  that 
focus  on  the  prevendon  needs  of 
individuals  with  multiple,  co-occunliig 
drug,  alcohol,  mental,  and  physical 
problsiru:  and  (11)  collaborates  with 
other  Federal  departments  and  agencies 
that  are  relevant  to  CSAP's  knowledge 
development  mission  including  other 
HHS  components  such  as  the  institutes 
of  the  Nation  Institutes  of  Health,  the 
Agency  for  Health  Care  Policy  and 
Research,  the  Administration  on 
Children  and  Families,  the  Centers  for 
Disease  Control,  and  the  Office  ot 
Disease  Prevention  and  Health 
Promotion. 

Division  of  State  and  Community 
Systems  Development  (MPB):  (1) 
Promotes  and  establishes 
comprehensive,  long-term  State  and 
community  alcohol,  tobacco,  and  other 
drug  abuse  prevention/intervention 
strategies,  programs,  and  inippon 
activities;  (2)  administers  the  primary 
prevention  set-aside  of  the  Substance 
Abuse  Prevention  and  Treatment 
(SAPT)  block  grant  and  reviews  and 
analyzes  the  SAPT  plans  submitted  by 
the  States;  (3)  administers  commimity 
and  State  demonstration  grant  programs 
to  support  anti-drug  coalitions  and 
telateo  health  promotion  systems;  (4) 
develops  and  updates  regulations  and/ 
or  guidelines  for  the  use  of  the  primary 
prevention  and  tobacco  provisions  of 
SAPT:  (5)  provides  techrtical  assistance 
and  capadty-building  to  States  and 
communities  in  the  planning, 
development,  and  operation  of 
prevention  programs  and  systems:  (6) 
promotes  interagency  collaboration  with 
both  the  public  and  private  sector  at  the 
Federal,  State  and  local  levels, 
including  among  others,  foundational 
business,  industry,  labor,  law 
enforcement,  education,  hith 
conmiunities,  health  and  social  wel&re 
entities,  to  optimize  the  use  of  fiscal  and 
htmun  resources  and  needed  program 
development  in  new  and  existing 
prevention  systems  nationally:  (7) 
develops  guidelines  for  state-of-the-art 
prevention  programs  and  systems  while 
conducting  qiudity  assurance  activities 
such  as  the  Prsventian  Eohanoement 
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Protocol  (PEP);  (8)  compiles  State  and 
local  prevention  outcome  findings  and 
promising  practices  to  support  CSAP's 
on-going  capacity-building  role;  and  (9) 
develops  and  integrates  the  use  of 
geomapping  technology  into 
applications  for  Stale  and  community 
prevention  systems  for  the  improvement 
planning  efiorts  in  substance  abuse 
prevention  nationally. 

Division  of  Workplace  Programs 
(MPE):  (1)  Establishes  goals  and 
objectives  in  the  administration  of  a 
national  program  designed  to  promote 
substance  abuse  free  workplaoes;  (2) 
provides  leadership  and  oversight  to 
assure  that  eSective  employee 
assistance  programs  are  developed  and 
evaluated  to  prevent  substance  abuse  in 
the  workplace;  (3)  develops, 
implements,  and  evaluates  employee 
education/prevention  programs,  access 
to  counseling,  early  intervention,  and 
referral  treatment/rehabilitation,  and 
support  services  for  employees 
following  treatment/rehabiUtation:  (4) 
advises,  coordinates,  and  certifies 
activities  related  to  the  implementation 
and  administration  of  Federal  drug  free 
workplace  programs;  conducts  Drug 
Testing  Advisory  Board;  and  conducts 
surveys  on  Federal  programs;  (5) 
commits  CSAP  and  advises  other 
SAMHSA  components  and  HHS 
regarding  workplace  programmatic 
directions  and  actioiu  and  enters  into 
collaboiative  arrangements  trith  othn 
Federal  agencies;  (6)  collaborates  in  the 
development  and  implementation  of 
substance  abuse  prevention  and  early 
intervention  strategies  for  public/private 
sector  use  at  the  State  and  community 
levels;  and  operates  the  Workplace 
Hotline  Contract  as  a  means  for 
dissemination,  outreach  and  technical 
assistance  to  businesses,  States  and 
communities;  (7)  provides  technical 
assistance  to  f^litate  national  training 
and  certification  programs  for  substance 
abuse  probsaioiuils  and  practitioners, 
providiBS  staff  expertise  in  training  and 
cradontialllng  standards  for  medical 
Review  Officers  (MKOS)  and  the 
Department  of  Transportation  mandated 
Substance  Abuse  professionals;  (8) 
provides  leadership  within  SAMHSA  in 
the  development,  training  and  use  of  the 
Geographic  Information  System  (GIS)  to 
support  policy  development  for  Federal 
substance  abuse  prevention,  early 
intervention  and  treatment,  managed 
care,  violence  and  workplace  initiatives, 
and  to  expand  use  of  GIS  resources  at 
the  Fedanl,  State  and  community 
levels;  (9)  provides  leadership  within 
SAMHSA  and  the  field  in  developing 
and  disseminating  knowledge  in 
workplace  violence  ivlated  to  substance 


abuse,  including  risk  bctors  in  the 
workplace  and  community  and  the  role 
of  the  workplace  as  a  substance  abuse 
and  violence  prevention  agent  within 
the  community  and  bmily;  and  (10) 
evaluates  managed  care  and  other 
treatment  provider  practices  as  they  are 
applied  in  the  workplace. 

Division  of  Community  Education 
(MPF):  (1)  Provides  national  leadership 
in  the  development,  coordination,  and 
assessment  of  information  for  purposes 
oflmowledge  transfer  and  application; 
(2)  develops  and  disseminates 
information  and  knowledge  about 
alcohol,  tobacco,  and  drugs;  (3)  assesses 
the  need  for,  and  promotes  the 
development  and  widespread  use  of, 
prevention/intervention-related 
messages,  materials  and  technologies  by 
national.  State  and  community 
organizations,  especially  directed 
towards  traditionaUy  under-served 
audiences  and  those  at  high  risk:  (4) 
develops  and  coordinates  national 
media  campaigns  and  stimulates  media 
coverage  of  substance  abuse  issues  with 
an  emphasis  on  prevention;  (5)  prepares 
and  acquires  materials  based  on  needs 
of  target  audiences;  (6)  manages  the 
CSAP  National  Clearinghouse  for 
Alcohol  and  Drug  Information  and  the 
Regional  Alcobol  and  Drug  Awareness 
Resource  Network;  (7)  demonstrates 
national  leadership  in  electronic 
information  technologies  through 
PREVLine.  Internet,  and  other 
mechanisms;  (8)  develops,  in 
collaboration  with  other  CSAP  offices, 
material  and  technologies  which 
provide  learning  opportunities  for  all 
CSAP  staff  to  enhance  and  promote 
their  ability  to  transfer  and  apply 
prevention  knowledge  for  the  beiaefit  of 
CSAP  customers;  (9)  promotes  and 
provides  training  and  technical 
assistance  for  increased  capacity  of  State 
agencies  and  key  constituent 
organizations  to  carry  out  knowledge 
transfer  and  application  activities;  (10) 
sponsors  and  conducts  workshops, 
conferences,  and  related  efforts-to  foeter 
state-of-the-art  knowledge  transfer  and 
application  activities;  (11)  develops, 
implements,  and  evaluates  a  nationwide 
extramural  grant/cooperative  agreement 
program  to  demonstrate  effective 
communication,  diffusion  and 
knowledge  exchange  to  help  reduce 
substance  abuse;  (12)  reviews  and/or 
prepares  clearance  docimients  for  all 
commimication  products  developed  by 
the  Center;  and  (13)  provides  public 
a&irs  liaison  with  the  Office  of  the 
Administrator,  Office  of 
Communications,  and  other  HHS 
components. 

Under  Center  for  Substance  Abuse 
Treatment  (MT)  change  item  (2)  to  read: 


"provides  a  focus  for  addressing  the 
treatment  need  of  individuals  with 
multiple,  co-occurring  drug,  alcohol, 
mental,  and  physical  problems." 

After  the  title  Center  for  Substance 
Abuse  Treatnient  (MT),  insert  the 
following  titles  and  fimctional 
statements: 

Office  of  the  Director  (MT-lj:  (1) 
E^vides  leadership  and  direction 
toward  the  development  of  the  Center's 
goals  and  serves  as  the  focal  point  for 
the  Department's  effort  to  improve  and 
expand  substance  abuse  treatment;  (2) 
plans,  directs,  and  provides  overall 
administration  of  the  programs  of  CSAT; 
(3)  coordiiutes  Center  managed  care 
activities;  (4)  coordinates  Center 
chemotherapeutic  interventions  and 
alternative  therapy  activities;  and  (5) 
monitors  the  conduct  of  Equal 
Employment  Opportunity  activities  of 
CSAT. 

Office  of  Communications  and 
External  Liaison  (MTA):  (1)  Plans, 
implements,  and  oversees  a 
comprehensive  public  information 
program  on  behalf  of  the  Center, 
including  dissemination  of  news  and 
information  to  the  media,  general 

fmbUc,  Federal  departments.  State  and 
ocal  Governments,  professional 
organizations,  and  public  interest 
groups;  (2)  develops  strategy  for 
educating  the  public  about  the  value  of 
substance  abuse  treatment;  (3)  maintains 
the  Center  Director's  Hotline;  (4)  serves 
as  the  Center  coordinating  point  for 
manuscript  clearance;  and  (S)  serves  as 
public  affairs  point  of  contact  with 
constituency  groups,  consumers,  and 
bmilias. 

Office  of  Policy  Coordination  and 
Planning  (MTB):  (1)  Provides  leadership 
and  guidance  in  the  analysis,  planning, 
coordination,  and  assessment  of  overall 
CSAT  policies  and  activities;  (2) 
identifies,  coortlinates,  and  performs 
special  analyses  and  policy  studies;  (3) 
provides  general  policy  review  and 
executive  oversight  of  CSAT 
correspondence,  and  departmental 
assignments;  (4)  develops  policy  and 
program  positions  on  critical  issues  to 
the  substance  abuse  treatment  field;  (5) 
performs  legislative  and  policy  analyses 
relevant  to  substance  abuse  treatment; 

(6)  provides  liaison  with  the  Office  of 
the  Administrator  on  legislative  issues; 

(7)  provides  Center  leadership  In 
interdepartmental  and 
intergovernmental  activitie*  and 
constituent  relations;  (8)  serves  as  the 
Center  focal  point  for  the  Freedom  of 
Information  Act  activities;  (9)  serves  as 
the  focal  point  with  the  Office  of 
Program  Services,  concerning  all  aspects 
of  admiDistretive  management,  service, 
and  operations;  (10)  develops  budget 
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spending  plan  and  executes  Center 
budget;  (11)  provides  recommendations 
concerning  Center  persoimel  actions 
and  monitors  Center  workload 
performance  and  productivity;  (12) 
provides  staff  support  for  the  CSA'T 
National  Advisory  Council;  (13)         ' 
coordinates  the  development  of  an 
agenda  of  priorities  for  new  knowledge 
development  and  application  (KDA) 
activities;  and  (14)  coordinates  the 
preparation  and  review  of  Guidance  for 
Applications  (GFA's)  soliciting 
applications  for  new  KDA  progranu. 

Office  of  Evaluation,  Scientific 
Analysis,  and  Synthesis  (MTC):  (1) 
Oversees  the  design  and  plan  for 
evaluations  of  treatment  programs 
funded  by  CSAT;  (2)  maintains  current 
information  regarding  developments  in 
alcohol  and  other  substance  abuse, 
including  related  infectious  diseases;  (3) 
works  with  relevant  Federal,  State, 
professional,  and  scientific 
organizations  to  identify  significant 
advances  in  treatment  that  should  be 
incorporated  into  standards  of  care:  (4) 
incorporates  and  difiuses  into  treatment 
practice,  those  approadies,  methods, 
and  procedures  identified  as  "best 
practices;"  (5)  serves  as  the  fociu  for 
data  collection  and  analysis,  evaluation, 
and  information  exchange  on  areas  of 
special  knowledge  among  CSAT,  other 
SAMHSA  organizations  and  other 
Federal  agencies,  national  organizations, 
and  State  and  local  Governments  on 
matters  relating  to  substance  abuse 
treatment  programs;  (6)  establishes, 
develops  and  maintains  for  use  by  staff 
of  CSAT  the  State  Information  System  to 
analyze  data  for  State  profiles  and  other 
relevant  activities;  (7)  conducts  and 
supports  studies  of  need  for  treatment  at 
the  State  level,  providing  technical 
issiBtance  for  States  in  carrying  out 
theae  studies;  (8)  based  on  analysia  of 
needs  assessments,  project  information, 
and  evaliiation  report  publishes, 
communicates,  and  dissemrnatns  data 
and  information  regarding  increasing 
treatment  eCbctiveness  and  efficiency; 
(9)  develops  and  manages  the 
professional  development  program  for 
substance  abuse  treatment:  (10) 
conducts  and  supports  meetings  and 
conferences  designed  to  upgrade 
treatment  evaluation  practices  and 
conunimicates  new  developments  to 
baatment  persoimel  from  a  variety  of 
profossianal  disciplines;  and  (11)  works 
coUaboratively  with  other  CSAT  staff  to 
develop  guidance  for  Applications  for 
future  knowledge  development  and 
application  programs. 

Division  of  State  and  Community 
Assistance  {MTE):  (1)  Administers  the 
CSAT  Parfonnance  Partnership  Grant 
(PPG]  negirtiatiiig  PPG  agreements  with 


States;  (2)  monitors  and  ensures  Stale 
compliance  with  legislative  and 
regulatory  provisions  which  apply  to 
PPG  funds  at  State  and  provider  levels; 
(3)  provides  guidance  and  technical 
assistance  to  States  in  preparation  of 
State  Substance  Abuse  plans;  (4) 
conducts  performance  reviews  of  State 
agencies  and  treatment  programs;  (S) 
works  closely  with  data  and  evaluation 
to  assure  proper  reporting  and  data 
integrity;  and  (6)  reviews  requests  for 
Medicaid  Waivers  for  the  Health  Care 
Financing  Administration. 

Division  of  Practice  and  Systems 
Development  (MTF):  (1)  Develops, 
plans,  implements,  and  monitors 
national  knowledge  development 
activities  (KDA's)  designed  to  increase 
the  knowledge  base  to  improve 
substance  abuse  treatment  (both  clinical 
and  systems  of  care)  throughout  the 
United  States;  (2)  collaborates  on 
development  of  Guidance  for 
Applications  and  Requests  for  Contracts 
for  the  national  KDA  agenda;  (3) 
monilots  grants,  cooperative 
agreements,  contracts,  interagency 
agreements,  and  memoranda  of 
understanding  for  knowledge 
development,  and  assists  grantees  in 
project  implementation;  (4)  identifies 
need  for,  develops  and  provides 
technical  assistance  to,  national 
knowledge  development  activities;  (5) 
establishes  and  maintains  collaborative 
relationships  with  other  Federal,  State 
and  local  governmental  agencies; 
national  organizations;  and  constituency 
groups;  (6)  maintains  internal  expertise 
and  collaborates  with  national  experts 
on  knowledge  development  topical 
areas,  and  issues  ef  policy  significance; 
(7)  provides  national  leadership  in  areas 
related  to  substance  abuse  treatment 
knowledge  development  and  provides 
advice  on  related  policy  issues  to  the 
Director,  CSAT;  and  (8)  develops 
funding  leveb  for  division  programs 
and  activities. 

These  organizational  changes  are 
efbctlve  July  19, 1996. 

Datad:  July  18,  leee. 


Administrator. 

(FR  Doc  Se-ia030  Filed  7-25-86:  8:45  am) 


DEPAfnMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

(Dodal  No.  FR-377»-N-SSl 

Onica  Of  ttie  AsaMant  Secielaiy  tor 
Cofflnwintty  Planning  and 

SuHaH*  ••  FacHMaa  To  Aaaiat  Ota 


AOENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


r:  This  Notice  identified 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECmVE  OATt:  July  26. 1996. 
FOfl  njRTHER  WFOnMATIOM  CONTACT: 
Mark  Jtdmston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street,  SW.  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impairwi  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-027-7588. 
8UPPLEMENTARV  MFOMIATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Hornless  v.  Veterans  Administration, 
No.  88-2503-OC  (D-D.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  aimouncing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  July  19. 1996. 
Jaofoli  M.  Uwlag. 

Deputy  Assistant  Secretary  far  BconoaUc 
Development 
[FR  Doc  96-18603  Filed  7-ZS-86: 8:45  ami 


DEPARTMENT  OF  THE  INTERKM 

FWi  and  WMlta  Seraloa 

Informalion  CoHacOon  Raquaattor 
Approval 

AOBICr:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

auMMARV:  This  notice  aimouncas  that 
the  Fish  and  Wildlife  Service  (Service) 
is  planning  to  submit  a  proposal  for  the 
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collection  of  information  described 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  The  Service  is  soliciting 
comments  and  suggestions  on  the 
requirement  as  described  below.  Copies 
of  the  proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Service's  Information 
Collection  Clearance  OfHcer  at  the 
phone  number  listed  below. 
DATES:  Comments  must  be  submitted  on 
or  before  September  24,  1996. 
AtMJRESSES:  Comments  and  materials 
concerning  this  request  should  be  sent 
to  Information  Collection  Clearance 
Officer.  Fish  and  Wildlife  Service.  (MS 
224-ARl-SQ),  1849  C  Street,  NW., 
Washington,  DC  20240. 
FOR  FUnrXER  INFORMATION  CONTACT: 
Phyllis  H.  Ojok.  Service  Information 
Collection  Clearance  Officer,  703/358- 
1943:  703/358-2269  (fax)  or  Nancy 
Marx,  Division  of  Refuges,  703/358- 
2029. 

SUPPtAKNTARY  MFORMATION: 

Tide:  Customer  Service  Evaluation 
Card  for  Visitors  to  Service  Field 
Stations. 

OMB  Approval  Number:  Approval 
pending. 

Abstract:  The  Service  is  required, 
under  Executive  Order  12862,  and  the 
National  Performance  Review,  to 
develop  customer  service  standards  and 
to  survey  customers  to  determine  the 
kind  and  quality  of  services  they  want 
and  their  level  of  satisfaction  with 
existing  services.  The  Service  developed 
customer  service  standards,  and  in 
1995,  developed  a  customer  service 
evaluation  card.  The  information  gained 
from  these  surveys  will  enable  the  staff 
to  provide  better  customer  service  to 
their  visitors.  The  Service  will  use  the 
evaluation  card  on  Field  stations 
nationwide  as  a  management  tool  for 
enhancing  customer  service  in  their 
public  use  programs. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  or  households  who  vi.iit 
field  stations  where  recreational  and 
educational  opportunities  are  provided. 

Estimated  Completion  Time:  The 
reporting  burden  is  estimaiRd  to  average 
0.0833  (or  5  minutes)  per  response. 

Annual  Responses:  30,000. 

Annual  Burden  Hours:  2,500. 

Dalod:  luly  19.  1996. 
Carolyn  A.  Bolun, 

Acting  Assistant  Director — Refuges  and 
Wildlife. 

IFR  Doc  96-19060  Filed  7-25-96:  8:45  am) 
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Bureau  of  Land  Management 

[Mr-e21-0»-1320-01-P;  MTM  86106] 

Amended  Coal  Exploration  License 
Application  MTM  85105 

.AGENCY:  Bureau  of  Land  Management, 
Montana  State  Office. 
ACTION:  Notice  of  invitation. 

By  Federal  Register,  dated  June  3, 
1996,  members  of  the  public  were 
invited  to  participate  with  Decker  Cc.al 
Company  in  a  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  States  of  America.  The 
application  has  been  amended  to 
include  the  following-described  lands 
located  in  Big  Horn  County,  Montana: 

T.  B  S..  R.  40  E..  PMM. 
Sec.  27;  S'/iSViSWV4 
Sec.  28:  NE'ASE'/.NEV..  SV!S\4SWV4 
Sec.  34:  W'/iW'ANEV4,  WVi 
T.  8  S.,  R.  41  E.,  P.M.M. 

Sec.  29;  SW'ANBV.SWV. 
T.  9  S..  R.  40  E.,  PMM. 
Sec.  3:  WVi  of  Lot  2.  W'/iSW%NK</., 
WV4NWViSBV4,  SEV4NWV4SEV4, 
SWV4SEV4,  WV1SEV4SEV4. 
SEV4SBV4SE'/4 
Sec  4:  Lot  4.  SW'/4NWV4 
Sec  S;  Lots  1,  2,  SViNEV4,  NV<iSEV4 
920.73  acres 

Any  party  electing  to  participate  in 
this  exploration  program  shall  notify,  in 
writing,  both  the  State  Director,  Bureau 
of  Land  Management,  P.O.  Box  36800, 
Billings.  Montana  59107-6800:  and 
Decker  Coal  Company,  P.O.  Box  12, 
Decker,  Montana  59025.  Such  written 
notice  must  refer  to  serial  number  MTM 
85105,  and  be  received  no  later  than  30 
calendar  days  after  publication  of  this 
Notice  in  the  Federal  Register  or  10 
calendar  days  after  the  last  publication 
of  this  Notice  in  the  Big  Horn  County 
News,  whichever  is  later.  This  Notice 
will  be  published  once  a  week  for  2 
consecutive  weeks  in  the  Big  Horn 
(jaunty  News. 

The  proposed  exploration  program  is 
fully  described,  and  will  be  conducted 
pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management.  The  exploration  plan,  as 
submitted  by  Decker  Coal  Company,  is 
available  for  public  inspection  at  the 
Bureau  of  Land  Management,  Montana 
State  OfHce,  Granite  Tower  Building, 
222  North  32nd  Street,  Billings, 
Montana,  during  regular  business  hours 
(9  a.m.  to  4  p.m.)  Monday  through 
Friday. 

Qatcd;July  17.  1996. 
Fraacis  R.  Cbeny,  |r.. 
Acting  State  Director. 

IFR  Doc.  96-18990  Filed  7-25-96;  8:45  am] 
SUMO  cooc  an-OH-r    . 


[Docket  Na  0-030-1020-01] 

Loiwar  Snaka  RWar  Otstrtet,  Upper 
Snaka  RIvar  District,  and  Upper 
Columbia  Salmon  Clearwalar  District 
Resource  Adviaory  Councils'  Joint 
Masting  (Tri-RAC,  Idaho) 

ACTION:  Notice  of  meeting. 


:  The  Lower  Snake  River 
District,  Upper  Snake  River  District,  and 
Upper  Columbia  Salmon  Clearwater 
District  Resource  Advisory  Councils 
(RACs)  will  meet  August  23, 1996,  at 
9:00  a.m.  The  meeting  is  scheduled  to' 
review  statewide  standards  for 
rangeland  health  and  guidelines  for 
managing  livestock  grazing  on  federal 
lands  in  Idaho  as  they  appear  in  the 
Draft  Environmental  hnpact  Statement 
(DEIS)  for  the  Upper  Columbia  River 
Basin  (UC31B)  project.  The  meeting  will 
begin  with  an  overview  by  Idaho  State 
Director  Martha  Hahn  of  the  Interior 
Columbia  Basin  Ecosystem  Management 
Project  (ICBEMP)  and  how  the 
rangeland  standards  and  guidelines  will 
be  integrated  vinth  the  ICBEMP.  Steve 
Mealey,  Project  Director  for  the  UCRB, 
will  provide  a  briefing  on  the  IC3EMP 
and  00  the  UCRB  Draft  Environmental 
Impact  Statement  PEIS).  A  public 
comment  period  will  be  held  at  11:30 
a.m. 

dates:  August  23, 1996,  at  9:00  a.m. 

AIMRESSES:  The  meeting  will  be  held  at 
the  Weston  Plaza  Convention  Center. 
1350  Blue  Lakes  Blvd.,  North,  Twin 
Falls,  ID  83301. 

FOR  FURTHER  MFORMATION  CONTACT: 
).  David  Brunner,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho  83706;  Phone  208-384- 
3056. 

SUPPI^MENTARY  INFORMATION:  The  UCRB 
schedule  extends  beyond  the  Healthy 
Rangelands  Initiative  schedule  for 
implementation  of  standards  and 
guidelines.  Both  schedules  will  be 
discussed  in  terms  of  how  the  two 
projects  will  be  integrated.  The  RAtDS 
are  expected  to  break  out  into 
discussion  groups  to  discuss 
alternatives  and  recommend  preferred 
alternative  for  the  UCRB  DEIS. 
J.  David  Bnijuer, 

Deputy  State  Director  for  Resource  Services. 
IFR  Doc.  96-19010  Filed  7-25-96:  8:45  am) 
aiLUNecooe  ioso-oo-h 
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National  Park  Sarvtca 

NoUca  of  intent  to  Rapatrlate  a  Cultural 
Nam  In  ttie  Poasaaalon  of  ttie 
Milwaukee  PuiMic  Museum,  Mihwaukee, 
Wl 

AOaiCY:  NaUonal  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Craves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  a  cultural  item 
in  the  possession  of  the  Milwaukee 
Public  Museum  which  meets  the 
definition  of  "cultural  patrimony" 
under  Section  2  of  the  Act. 

The  item  is  a  Parrot  Clan  mask 
consisting  of  wood,  hide,  cotton  cloth, 
basketry,  and  paint. 

During  the  summer  of  191 1 ,  Dr. 
Sanuel  A.  Barrett,  Curator  of 
Anthropology  at  the  Milwaukee  Public 
Museum,  collected  this  mask  at  Oiayvi, 
Third  Mesa,  in  Arizona.  There  is  no 
accession  information  concerning  the 
actual  acquisition  of  this  mask. 

Authorized  representatives  of  the 
Hopi  Tribe  acting  on  behalf  of  the  Parrot 
Clan  of  Orayvi  have  identified  the  mask 
as  an  object  having  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  Hopi  Tribe.  Further, 
consultation  evidence  presented  by 
tribal  representatives  indicate  this  mask 
is  the  communal  property  of  the  village 
of  Orayvi,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  'This  consultation 
evidence  is  further  supported  by  other 
written  ethnographic  documentation 
regarding  this  mask. 

Officials  of  the  Milwaukee  Public 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(D),  this 
cultural  item  has  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  culture  itself,  and  could 
not  have  been  alienated,  appropriated, 
or  conveyed  by  any  individual.  OfTicials 
of  the  Milwaukee  Public  Museum  have 
also  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  Hopi  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Ann  McMullen, 
Ph.D.,  Curator  of  North  American 
Ethnology,  Milwaukee  Public  Museum, 
800  West  Wells  St.,  Milwaukee,  WI 
53233,  telephone  (414)  278-2786,  fax 
(414)  278-6100,  before  August  26, 1996. 
Re|>atriation  of  these  objects  to  the  Hopi 


tribe  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Eiatod:  luly  23.  1996. 
Francis  P.  McMuumon, 
Departmental  Consulting  Archedogist. 
Chief.  Archeology  ^  Ethnography  Program. 
IFR  Doc.  96-19066  Filed  7-25-96: 8;4S  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[DEA  No.  150F] 

19M  Ravlaad  Aggregate  Production 
Quotas  tor  Controiiad  Substances  in 
Schedules  I  and  il 

AOBICY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTK3N:  Not  of  final  revised  aggregate 
production  quotas  for  1996. 

StJMdARY:  This  notice  establishes 
revised  1996  aggregate  production 
quotas  for  controlled  substances  in 
Schedules  I  and  II  of  the  controlled 
Substances  Act  (CSA). 
EFFECTIVE  DATE:  July  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Dnig 
Enforcement  Administration, 
Washington,  D.C.  20537,  Telephone: 
(202)  307-7183. 

SUPPLBMB<TARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
the  Attorney  General  to  establish 
aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  n  each  year.  This  responsibility  has 
been  delegated  to  the  Administrator  of 
the  DEA  pursuant  to  Section  0.100  of 
Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn, 
has  redelegated  this  function  to  the 
Deputy  Administrator  of  the  DEA 
pursuant  to  Section  0.104  of  Title  28  of 
the  Clode  of  Federal  Regulations. 

On  May  23, 1996,  a  notice  of  the 
proposed  revised  1996  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Register  (61 
FR  25895).  All  interested  parties  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  June  24, 1996. 

Several  companies  commented  that 
the  revised  1996  aggregate  production 
quotas  for  codeine  (for  sale),     ^ 
desoxyephedrine,  dextropropoxyphene, 
diphenoxylate,  dihydrocodeine, 
hydrocodone  (for  sale),  hydromorphone, 
levorphanol,  methylphenidate, 
noroxymorphone  (for  sale),  opium. 


oxycodone  [for  conversion) 
oxymorphone  and  pentobarbital  were 
insufficient  to  provide  for  the  estimated 
medical,  scientihc,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  for  the 
establishment  and  maintenance  of 
reserve  stocks. 

The  DEA  has  reviewed  the  involved 
companies'  1995  year-end  inventories, 
their  initial  1996  manufacturing  quotas, 
1996  export  requirements  and  their 
actual  and  projected  1996  sales.  Based 
on  this  data,  the  DEA  has  adjusted  the 
revised  1996  aggregate  production 
quotas  for  desoxyephedrine, 
levorphanol.  methylphenidate, 
noroxymorphone  (for  sale),  and 
pentobarbital  to  meet  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States. 

Regarding  codeine  (for  sale), 
dextropropoxyphene,  dihydrocodeine, 
diphenoxylate,  hydrocodone  (for  sale), 
hydromorphone,  opium,  oxycodone  (for 
conversion)  and  oxymorphone,  the  DEA 
has  decided  that  no  adjustments  are 
necessary  to  meet  the  1996  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  Stales. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  ol  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  FlexibiUty  Act,  5 
U.S.C.  601,  el.  seq.  The  establishment  of 
aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826),  delegated  to  the 
Administrator  by  Section  0.100  of  Title 
28  of  the  Code  of  Federal  Regulations, 
and  redelegated  to  the  Deputy 
Administrator  of  the  DEA  by  Section 
0.104  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Deputy  Administrator 
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hereby  orders  that  the  1996  revised 
aggregate  production  quotas,  expressed 
in  grains  of  anhydrous  add  or  base,  be 
established  as  follows: 


Basic  dass 


Basic  daas 


Schadulsl: 

AcetyknaHiadal 

A^naoMyi  mu  laaoi  »».»»«» 
Aininoreii  ......«».. 

Ditsnonin  .— ™ . ~— 

Dgi»diuiiiui|iWn« 

23-0iiiieUiuxysii|jlMlafiiine 

Diiiiettiylaimihelaniine 

Eltiytaniine  anatog  o< 

Ptiencyddina 

hi-Elhytafnptietaniine  . — .-.. 

Hen* 

Lysergic  acid  dialhylaniidi 

MeacaHne 

Meinaqualcne 

Metticatfwione — «■ 

4-Mstfioicyaniphetafnina  .»«. 
4-MattiylafTiinofax 

3,44iMt«y«anadicii(y- 

ainphelafnine ...«.m. 

3,<  Me>hyteoe(«o»y-W- 
sttiyfafnphetaniine  

3,4  Melhyteiiodioicy- 
iiieMmiH^jtietuiiiine  ........„„„ 

3-Me«iy«enlanyl 

Nonnetttadone 

NormorpNna 

Psiccytiin 

Psiocyn 

Tetrahydrocannabinols 

Scnediiell: 
AWenlani 
Amobait 
AmpMa 

Cocaine  

Codeins  (for  sale) 

Codeine  (for  converalan) 

Oesoxyephectine  <  .___ 

Oextropropoxyphena 

Oihydrocodeine  « «... 

Oiphenoxylale 

Ecogonine  (for  conversion) 

Elhyli'norphine  

Fentanyl _.. 

Hytfeocodone  (for  sale)  ..-.. 

Hf&ocalone  (lor  conv)  

Hydromorpnone 

Isomelhadone - 

l.avo.alpha-acalylmelhadal 

Lavorpnanol 

Meperidine _ 

Maltiador<e  

HMtiadane  (for  conv) 

Methadone  InL  (lor  conv) ... 
Methamphotaniine  (lor 

conv) 

Miltliy^ilNMiiilMlii  

MopNne  (lor  s^) 

MnpMns  (for  conv) 

Nonwymorphone  ()or  sale) 
Noroxymoiphcne  (lor  conv) 

Opium 

Oxycodone  (lor  sale) 

OKycpdorw  (for  conv) 

Oxymoiphona  . 


revised  1996 


7 
7 
7 
9 
14,(X» 
7 
10,660,000 
7 

5 

7 

5 

58 

7 
17 

9 
17 

2 


27 

43 

14 
7 
7 
2 
2 
56,100 

8.500 

301.000 

2,280,000 

550.040 

47,000,(XX) 

17,519,000 

1,756,100 

118.066,000 

214,000 

1,002,000 

650,100 

12 

143,000 

12.145.000 

2.800.000 

718.000 

12 

200.000 

17.000 

10,822,000 

4,551,000 

364,000 

5,534,000 

723,000 

11,775,100 

12,450,000 

76,735,000 

27,000 

3,400,000 

714,000 

5,571.000 

37,300 

11,200 

18,000,000 


Ptiencycidbie  

ftienyiacetona  (lor  conv)  . 
l-PtmiyltyclofiaxylaiiMie  - 
l-Plpe<Mnocyclo- 

Secobarbital 
Sufentanil  ... 


revised  1996 
quotas 


40 
10 
10 

12 

400,000 

1,000 

9387,000 


'  1.700.00  grams  ol  levtKtssoxyaphedrtne 
tor  use  in  a  non-oor4ralad.  non-firncriplion 
produo)  and  56.100  grana  for  melhaaopbel- 


Dated:  July  IS,  1996. 
SiaphBi  H.  Gneae. 

Deputy  Administrator. 

IFR  Doc.  96-19019  Filed  7-25-96:  B:4S  am] 
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DEPARTMENT  OF  LABOR 

Offlca  of  the  Sacretary 

Submlaalon  for  0M8  Revtew, 
Cotnmant  Raqueat 

July  23. 1996. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1S9S  (Pub.  L.  104-13, 
44  U.S.C  Chapter  35).  A  copy  of  the 
individual  ICRs,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clee^ance 
OfBcer,  Theresa  M.  O'Malley  (202)  219- 
5095.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration  or  the  Bureau  of  Labor 
Statistics,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ({202))  395-7316,  on  or  before 
August  26, 1996. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electroiuc.  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Insurance 
Benefits  Accuracy  Measurement. 

Progrant  (formerly  Benefits  QuaUty 
Control). 

OMB  Number:  1205-0245. 

Agency  Number:  ETA  Handbook  395. 

Frequency:  Weekly. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  23,760. 

Estimated  Time  Per  Respondent:  3 
hours  10  minutes  annually. 

Totof  Burden  Hours:  75,319. 

Totoy  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  Benefits  Accuracy 
Measurement  (BAM)  program  provided 
reliable  estimates  of  the  accuracy  of 
benefit  payments  in  the  Unemployment 
Insurance  program  and  identifies  the 
sources  of  mispayments  so  that  their 
causes  can  be  eliminated.  This 
submission  proposes  extending  the 
BAM  program  for  three  years  while 
reducing  average  sample  sizes  and 
permitting  States  more  flexibility  in 
how  they  verify  information  pertinent  to 
the  sampled  payments. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Current  Population  Survey 
(CPS). 

OMB  Number:  1220-0100. 

Frequency:  Monthly. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  48,000. 

Estimated  Time  Per  Respondent:  7 
minutes. 

Total  Burden  Hours:  67,200. 

Total  Annualized  capital/startup 
costs:  0. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  labor  force  data 
collected  in  the  Current  Population 
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Survey  help  to  determine  the 
employment  situation  of  specific 
population  groups  as  well  as  general 
trends  in  employment  and 
unemployment. 
Thereu  M.  O'Malley, 
Acting  Departmental  Clearance  Officer. 
IFR  Doc.  96-19055  Filed  7-25-96;  8:45  ami 
saiata  oooc  «w-as-M 


Advisory  Council  on  Employaa  Welfare 
and  Pension  Benefit  Plans; 
Announcement  of  Vacancies  Request 
forNominaUons 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA).  88  Stat.  895,  29  U.S.C  1142, 
provides  for  the  establishment  of  an 
"Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans"  (the 
Council),  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretary)  as 
follows:  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  representative  of  an 
organization  whose  members  are 
participants  in  a  multiemployer  plan): 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  midtiemployer  plans); 
one  representative  each  from  the  fields 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  management  and 
accounting;  and  three  representatives 
from  the  general  public  (otie  of  whom 
shall  be  a  person  representing  those 
receiving  benefits  from  a  pension  plan). 
Not  more  than  eight  members  of  the 
Coimcil  shall  be  members  of  the  same 
political  party. 

Members  snail  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years. 

The  prescribed  duties nf  the  Council 
are  to  advise  the  Secretary  with  respect 
to  the  carrying  out  of  his  or  her 
functions  under  ERISA,  and  to  submit  to 
the  Secretary,  or  his  or  her  designee, 
recommendations  with  respect  thereto. 
The  Council  will  meet  at  least  four 
times  each  year,  and  recommendations 
of  the  Council  to  the  Secretary  will  be 
included  in  the  Secretary's  annual 
report  to  the  Congress  on  ERISA. 

The  terras  of  five  members  of  the 
Council  expire  Thursday,  November  14, 
1996.  The  groups  or  fields  represented 
ate  as  follows:  employee  organizations 
(multiemployer  plans),  investment 
management,  coq>orate  trust,  employers 
and  the  general  public  (pensioners). 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 


to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welbre  and 
f^nsion  Benefit  Plans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 
recommendations  to  Sharon  Morrissey, 
Acting  Executive  Secretary,  ERISA 
Advisory  Council,  Frances  Perkins 
Building,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Suite  N- 
5677.  Washington,  D.C.  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  before  October  1, 1996. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution  or  petition,  signed  by 
the  person  making  the  recommendation 
or,  in  the  case  of  a  recommendation  by 
an  organization,  by  an  authorized 
representative  of  the  organization.  Each 
recommendation  should  identify  the 
candidate  by  name,  occupation  or 
position,  telephone  number  and 
address.  It  should  also  include  a  brief 
description  of  the  candidate's 
qualifications,  the  group  or  field  which 
he  or  she  would  represent  for  the 
purposes  of  Section  512  of  ERISA,  the 
candidates'  political  party  affiliation, 
and  whether  the  candidate  is  available 
and  would  accept. 

Signed  at  Wubington,  D.C  this  22nd  day 
of  July,  1996. 
ObBaBaj. 

Assistant  Secretary  of  Labor,  Pension  and 
Welfare  Benefits  Administration. 
IFR  Doc.  96-190S6  Filed  7-25-96:  8:45  ami 
BUMO  cooe  «»W-«»4I 


Employment  and  Training 
Administration 

Unemployment  InsuraiKS  Service; 
Propooed  Collection;  Comment 
ftequest 

ACnON:  Notice. 

StifMURY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paper  work  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
andVor  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)|.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy,  the 
Employment  and  Training 


AdmiiUstntion  is  soliciting  conunents 
concerning  the  proposed  reinstatement 
of  the  ETA  191,  Statement  of 
Expenditures  and  Financial 
Adjustments  of  Federal  Funds  for 
Unemployment  Compensation  for 
Federal  Employees  and  Ex- 
Servicemembers.  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  addressee 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  24, 1996. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

'  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

AOOflESSES:  Wanda  J.  Drew, 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  S4231.  200  Constitution 
Ave.,  N.W.,  Washington.  D.C.  20210: 
telephone  number  (202)  219-5309  (this 
is  not  a  toll-free  number);  fax  (202)  219- 
B506. 

SUPPLBCNTAnY  MFOflMATION: 

I.  Bacliground 

Public  Law  97-362,  Miscellaneous 
Revenue  Act  of  1982  amended  the 
Unemployment  Compensation  for  Ex- 
Servicemembers  (UCXJ  law  (5  U.S.C.  - 
8509)  and  Public  Law  96-499,  Omnibus 
Reconciliation  Act  amended  the 
Unemployment  Compensation  for 
Federal  Employees  (UCFE)  law  (5  U.S.C. 
8501.  et.  seq.)  requiring  each  Federal 
employing  agency  to  pay  the  costs  of 
regular  and  extended  UCFE/UCX 
benefits  paid  to  its  employees  by  the 
Stale  employment  security  agencies 
(SESAs).  The  ETA  191  report  submitted 


39156 


Federal  Register  /  Vol.  61.  No.  145  /  Friday,  July  26.  1996  /  Notices 


quBiterly  by  each  SESA  ahowv  the 
amount  of  benefits  that  should  be 
charged  to  each  Federal  employing 
agency.  The  Employment  and  Training 
Administration  uses  this  infonnation  to 
aggregate  the  SESA  quarterly  charges 
and  submit  <Hie  official  bill  to  each 
Federal  agency  being  charged.  Federal 
agencies  then  reimburse  the  Federal 
Employees  Compensation  (FEC) 
Account,  maintained  by  the  U.S. 
Treasury. 

n.  Cnmnt  Actions 

This  collection  continues  to  be 
needed  to  assure  that  the  provision  of 
the  law  are  met  regarding  the 
requirement  that  each  federal  agency 
meets  its  obligations  for  paying  its 
unemployment  compensation  costs  and 
to  assure  that  SESAs  are  reimbursed 
properly  for  their  expenditures  of  UCFE 
and  UQC  benefits  on  behalf  of  the 
Federal  agencies. 

Type  of  Review:  Reinstatement 
(%vithout  change). 

Agency:  Employment  and  Training 
Administration. 

TjC/e.-ETA  191,  Statement  of 
Expenditures  and  Adjustments  of 
Federal  Funds  for  Unemployment 
Compensation  for  Federal  &nployees 
and  Ex-Servicamemben  (UCFE^CX). 

OMB  Number:  1205-0162. 

Agency  Number  ETA  191. 

/^ected  Public:  State  Government. 

Total  Respondents:  53. 

Frequency:  Quarterly. 

Total  Responses:  212. 

Average  Time  per  Response:  6  hrs. 

Estimated  Total  Burden  Hours.  1.272. 

Total  Burden  Costs  (operating/ 
maintaining):  525,100. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  induded  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
became  a  matter  of  pubUc  record. 

Dated:  July  22. 1996. 
Mary  AflB  Wynch, 

Dtector.  Unemployment  Insurance  Service. 
Employment  and  Training  Administiation. 
tFR  Doc  96-19053  Filed  7-2S-46;  B:45  am] 
HUM  cooc  «sio-a»^ 


Job  Corps  EnroHee  Adotment 
Datvmlnatlon;  ComnMnt  n«qu»rt; 


:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  (m  proposed 


and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
ibnnat,  reporting  burden  (time  and 

finanrial  reSOUTCes)  iS  T"ir^'T"iJfKl, 

collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  reinstatement 
collection  of  the  lob  Corps  enroUee 
Allotment  Determination. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  ii;i  the 
addressee  section  below  on  or  before 
September  24. 1996. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  Information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

'  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quaUty,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  pomitting  electronic  submissions 
of  responses. 

AD0AC8SEE:  Dana  Davidson  Johnson. 
Office  of  Job  Corps,  Division  of  Program 
Management  and  Review,  U.S. 
Department  of  Labor,  200  Constitution 
NW,  Room  N4656.  Washington.  D.C. 
20210.  Telephone:  (202)  219-6568  (this 
is  not  a  toll-free  number).  Fax  (202) 
501-5469. 

SUPPLEMENTARY  MFOflHATKlN: 

LBackgnHud 

The  purpose  of  this  form  is  to  obtain 
information  from  the  eiuxillee  as  to  the 
allottee  designation  and  to  obtain 
documentary  evidence  to  support  the 
enrollee's  claim  for  qualification  for 
allotment 


n.  GmreBt  Actioos 

The  Department  of  Labor  handles  all 
student  payments.  If  this  information 
was  not  collected.  ETA  could  not 
comply  with  the  regulations  and  the 
student  could  not  receive  an  allotment. 
This  is  a  basic  source  document 
initiating  the  allotment  eligibility  and 
payment  process.  The  information 
obtained  and  displayed  on  this 
document  is  not  readily  obtainable 
elsewhere. 

Type  of  Review:  Reinstatement. 

Agency:  Employment  and  Training 
Administration. 

Title:  Job  Corps  EnroUee  Allotment 
Determination. 

OMB  Number  1205-0030. 

Agency  Number  ETA  658. 

AffecUd  Public:  Individuals  or 
households;  Federal  agencies  or 
employees. 

Total  Respondents:  7,200. 

Frequency.  On  occasion. 

Total  Responses:  7,200. 

Averqge  Time  per  Response:  12 
minutes. 

Estimated  Total  Burden  Hours:  1.440. 

Total  Burden  Cost  (operating/ 
maintaining):  $10,000. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  July  23. 1998. 
MaryaSUra. 
Natiornl  Director,  fob  Corps. 
IFR  Doc.  9&-19057  Filed  7-25-96;  8:45  am) 


F«daral-Stata  UnMiploynMnt 
Coinpwisstflpn  PiOQnvn: 
UnwnployiiMiU  Insufsnov  Pro^rBni 
LadMV  miMprMlng  F«d*ral 
UnamploynMnt  Insurance  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemployment  compensation  as  part  of 
its  role  in  the  administration  of  the 
Federal-State  unemployment 
compensation  program.  These 
interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UTPLs)  to  the  State  Employment 
Security  Agencies  (SESAs).  The  UIPL 
described  below  is  published  in  the 
Federal  Register  in  order  to  infbnn  the 
pubUc. 

UIPL  Z9-«3,  Cban^B  3 

When  one  empfoyer  is  acquired  by 
another  employer,  a  transfer  of  the  first 
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employer's  experience  with 
unemployment  may  take  place  for 
purposes  of  determining  UI  tax  rates. 
Although  States  are  not  required  to 
make  any  provision  for  transfers  of 
experience,  52  States  do  so. 

Departmental  guidance  concerning 
transfers  of  experience  has  not  been 
updated  recently.  What  guidance  is 
available  is  incomplete,  and  due  to 
changes  in  Federal  law.  out  of  date.  This 
UIPL  supersedes  previous  guidance 
concerning  transfers  of  experience.  Even 
though  there  ore  some  minor  changes  in 
the  Department's  position,  we  are  not 
aware  of  any  State  which  will  be 
required  to  change  its  law  as  a  result  of 
this  interpretation  of  Federal 
requirements. 

Dated:  July  22, 1996. 
Ttnothy  M.  Baradcfe. 
AsBt^ani  Secretary  of  Labor. 

DIRECnVE:  Uoeniployinent  Insurance 
Program  Letter  No.  29-43  Change  3 

TO:  All  State  Employmeot  Security  Agencies 

FROM:  Mary  Ann  Wyrech.  Director, 
Unemployment  Insurance  Service 

SUBJECT:  Transfers  of  Experience 

1.  Purpose.  To  advise  the  Statei  of  the 
Department  of  Labor's  interpretatioD  of 
Federal  law  requirements  relating  to  tiansfers 
of  experience. 

2.  References.  Section  3303(a)  of  the 
Federal  Unemployment  Tax  Act  (FUTA); 
UIPL  29-63.  dated  June  23, 1983:  UIPL  29- 
63,  Change  1,  dated  September  24,  1991: 
UIPL  15-67,  dated  March  30, 1987;  and 
Sections  3770  through  3776,  Part  V,  of  the 
Employment  Security  Manual  [ESKf).    . 

3.  Background.  When  one  employer  (called 
the  predecessor)  is  acquired  by  another 
employer  (called  the  successor),  a  transfisr  of 
the  predecessor's  experience  may  occur. 
Following  the  transfsr,  rates  are  assigned 
based  on  the  combined  axperienoe  erf  the 
predecessor  and  suooessdr.  Although  States 
are  not  required  to  make  any  provision  for 
transferring  experience.  52  States  do  so. 
Some  States  also  provide  for  interstate 
transfers  of  experience. 

The  ESM  contains  the  only  major 
Departmental  discussion  of  transfers  of 
experience.  However,  it  is  both  incomplete 
and,  due  to  amendments  to  Federal  law 
relating  to  new  employer  rates  and  the 
standard  rate,  out  of  date.  As  a  result,  the 
Department  regularly  receives  inquiries 
oooceming  its  position  on  transfEO^  of 
experience.  Also,  a  disproportionately  large 
number  of  conformity  issues  relate  to 
transfers  of  experience.  To  address  these 
matters  and  assist  the  States  in  assuring  that 
Federal  requirements  are  met.  this  UIPL  is 
being  issued. 

This  UIPL  supersedes  the  ESM  material  on 
transfers  of  experience.  The  Department  has 
identlHed  only  two  instences  where  a 
position  taken  in  the  ESM,  other  issuances, 
or  correspondence  is  changed  by  the  UIPL. 
The  first  relates  to  the  use  of  managerial 
experience  in  certain  transfers  and  is 
discussed  in  item  S.C  The  second,  whidi  is 


more  in  the  nature  of  a  clarification,  relstes 
to  the  use  of  computation  dates  and  is 
discussed  in  footnote  4  and  the 
accompanying  text.  The  Department  knows 
of  no  State  which  will  be  required  to  amend 
its  law  due  to  these  changes. 

4.  Basis  for  Transfers  of  Experience. 
Section  3303(a)(1),  FUTA,  requires,  as  a 
condition  of  employers  receiving  the 
additional  credit  against  the  Federal 
unemployment  tax.  that — 
no  reduced  rate  of  contributions  to  a  pooled 
fund  or  to  a  partially  pooled  account  is 
permitted  to  a  person  (or  group  of  persons) 
having  individuals  in  his  (or  their)  employ 
except  on  the  basis  of  his  (or  their) 
experience  with  respect  to  unemployment  or 
other  bctors  bearing  a  direct  relation  to 
unemployment  risk  during  not  less  than  the 
3  consecutive  years  immediately  preceding 
the  computation  date. 

Although  the  term  "experience"  is  often 
used  (as  it  is  here)  as  convenient  shorthand, 
no  Steto  actually  measures  "experience." 
Instead  what  Is  actiially  measured  are 
"fectors  bearing  a  direct  relation  to 
unemploymeot  risk,"  Typically,  the  factor 
used  is  benefits  paid. 

This  section  prescribes  the  conditions 
under  which  a  reduced  rate  of  contributions 
to  a  pooled  fiind  may  be  permitted  by  State 
law  "to  a  person  (or  group  of  persons)."^ 
UIPL  29-83  stetes  that  the  authority  for  group 
accounts  is  the  basis  for  allowing  transfers  of 
experience.  There  is,  however,  an  additional, 
uruderiying  reason  for  permitting  transfers  of 
experience:  when  a  predecessor  is  acquired, 
the  experience  follows  the  work  force, 
organization,  trade  and  other  assets  to  the 
successor. 

TransfisTS  of  experience  are  not  required  by 
FUTA.  Provided  the  transfers  are  consistent 
with  FUTA's  experience  rating  requirements, 
determining  when  and  if  a  transfer  takes 
place  is  a  matter  that  has  been  left  to  the 
States.  As  a  result,  a  Stete  could,  for  example, 
require  transfers  when  the  ownership  of  the 
predecessor  is  substantially  the  same  as  that 
of  the  successor,  but  otherwise  require  the 
successor  to  petition  the  Stete  for  a  tiansfiBr. 
As  another  example,  a  Stete  could  mandate 
transfars  in  most  cases,  while  not  requiring 
transfers  when  predecessors  in  bankruptoy 
court  are  acquired. 

A  single  legal  entity,  which  may  or  may 
not  have  been  a  subject  ^  employer  prior  to 
the  transfer,  may  obtain  the  experience  of  a 
predecessor  In  two  cases: 

•  In  a  totel  transfer,  the  successor  acquires 
the  predecessor's  oiganizatton,  trade,  or 
business  and  substantially  ell  of  the 
predecessor's  assets  to  such  an  extent  that  the 
predecessor  is  unable  to  continue  in 
business. 

•  In  a  partial  transfer,  the  experience  of  the 
predecessor,  in  proportion  to  percentege  of 
the  payroll  or  employees  assignable  to  the 
transferred  portion,  is  transfened  to  the 
successor  when  it  acquires  part  of  the 


1  Section  770iU)(i)  of  tha  Inianul  Revenue  Cod« 
of  1M6  deftnes  "parson"  to  "msao  tnd  loclude  an 
Individual,  a  trust,  estate,  trust  or  eatats. 
paitnerahip.  osacxiialion  or  oorporalion." 

'A  "9ub)«ct"  employv  ii  one  that  is  raquirvd  to 
pay  taxBs/fils  raports  under  State  law. 


predecessor's  business.  For  a  partial  transfer 
of  experience  to  take  place,  there  must  be  a 
clearly  ssgregable  and  identifiable  part  of  the 
predecessor's  enterprise  transforred, 
otherwise  there  will  be  no  relation  between 
the  part  of  the  business  transferred  and  the 
experience  attributable  to  the  part 
transferred,  What  part  of  the  oxperienoe  of 
the  predecessor  is  attributable  to  the  part  of 
the  business  transfarred  is  a  question  of  fact 
to  be  determined  on  a  ca$e  by  case  basis. 

5.  Application  of  Experience  Rating 
Reqairements  to  Transfen.  If  a  Stete  chooses 
to  transfer  experience,  it  must  do  so  in 
accordance  with  all  the  requirements  of 
Section  3303(aKl).  FUTA.  Following  is  a 
discxission  of  the  requirements  which  have 
been  identified  as  affsctiDg  transfars: 

a.  Use  of  Experience.  Section  3303taXl). 
FUTA.  reqijires  that  the  assignment  of 
reduced  rates  be  "on  the  besis  of  his  (or  their) 
[i.e..  the  employer's!  experience  with  respect 
to  unemployment  or  other  factors  bearing  a 
direct  ralatfon  to  unemplojrmsnt  risk  *  *  *." 
This  means  that — 

•  Only  actiisl  experience  may  be  used. 
This  is  why  partial  transfers  must  be 
allocated  proportionally  and  are  limited  to 
instances  where  there  is  a  segregable  and 
identifiable  part  of  the  predecessor  acquired 
by  {he  successor.  Since  Stetes  must  use 
actual  experience,  they  may  not  make 
assumptions  about  what  an  employer's 
experience  might  have  been  when,  for 
example,  there  is  a  lack  of  date.  (See  UIPL 
15-67  which  transmitted  the  Secretary  of 
Labor's  decision  in  the  1986  State  of 
Washington  Conformity  Proceedings  on  the 
use  of  actual  experience.) 

•  Once  experience  has  been  transferred,  it 
becomes  the  successor's  experience,  and 
must  be  used  in  determining  the  successor's 
rates  for  any  rate  year  following  the  year  in 
which  the  transfer  occurs.  (An  exception 
exists  when  the  jruccessor,  following  the 
transfer,  still  docs  not  have  3  years  of 
experience.  Sec  item  S.c  below.)  Since  (he 
transferred  experience  now  belongs  to  the 
successor,  it  may  no  longer  be  used  for 
computing  rates  for  the  predecessor  for 
subMquent  rate  years. 

•  Any  benefits  paid  which  are  based  on 
wages  paid  by  the  predecessor  prior  to  the 
transfer  must  be  charged  to  the  successor, 
fust  as  the  successor  acquires  the 
organization,  trade,  business,  assets  and 
experience  of  a  predecessor  as  of  the  date  of 
transfer,  so  must  it  also  acquire  the  benefit 
charges  for  current  or  future  claims  related  to 
the  predecessor  (or  segregable  part  of  the 
predecessor)  prior  to  the  transfer. 

b.  The  Uniform  Method  Requirement. 
Under  the  "uniform  method"  requirement, 
the  experience  of  all  employera  in  a  Stete 
must  be  measured  by  the  same  factor  or 
combination  of  factors  throughout  the  same 
period  of  time.  (See  UIPL  29-83  and  29-83. 
Change  1.)  Therefore,  no  exceptions  may  be 
made  to  the  Stete's  method  of  measuring 
experience  simply  because  the  experience 
was  transferred.  Except  as  provided  for 
partial  transfera  (item  4.].  the  State  may  not 
allow  the  transfer  of  only  a  portion  of 
experience.  For  example,  a  reserve  ration 
Stete  must  transfer  the  entire  experience  of 
the  employer,  not  merely  the  three  years 
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precading  the  cocnputation  date.  As  another 
example,  a  State  using  benefits  ss  the 
measuffi  of  axperience  may  not.  in  the  case 
of  a  total  mccessorahip  of  the  organization, 
trade,  business  and  assets  of  the  predecessor, 
transfer  only  a  portion  of  benefit  charges. 

c  The  3-year  Bequirement.  Section 
3303(aKl).  FUTA.  requires  that,  if  an 
employer  has  at'least  three  yean  <9f 
experience,  then  experience  must  be 
measured  "during  not  less  than  the  3 
consecutive  years  immediately  prending  the 
computation  date."  ^  [Emphasis  added.)  As  a 
result,  any  successor  with  3  or  more  years  of 
experience  must  be  assi^ed  a  rate  based  on 
experience  for  rate  years  following  the  year 
the  transfer  took  place.  The  years  of 
experience  must  be  consecutive;  summing 
concurrent  experience  periods  does  not 
increase  the  number  of  consecutive  years  of 
experience. 

If,  immediately  preceding  the  acquisition 
of  the  predecessor,  the  successor  already  has 
more  years  of  experience  than  any 
predecessor,  then  the  State  will  need  to  use 
only  the  period  of  time  the  successor  has  had 
experience  to  detennine  if  the  3-yecr 
requirement  is  met.  If  the  successor  has  lass 
experience  than  the  predecessor,  than  the 
State  will  need  to  determine  whether  the  3- 
year  requirement  is  met  by  summing:  (1)  The 
years  of  experience  transfaned  from  the 
predecessor  with  the  kNOgHt  experience 
period  and  (2)  the  years  cMTexpwience  earned 
by  the  successor  since  the  date  of  the 
transfer. 

For  example,  as  of  the  date  of  transfer. 
Predecessor  A  has  2  years  of  experience, 
Predecessor  B  has  1.5  years  and  the  successor 
has  1  year.  Since  Predecessor  A  has  the 
longest  experience  period,  then  Predecessor 
A's  years  of  experience  determine  whether 
the  3-year  requirement  is  met.  As  of  the 
computation  date,  which  occurs  six  months 
later,  the  successor  now  has  2.S  years  of 
experience:  2  years  of  transferred  experience 
plus  one-half  year  of  experience  following 
the  date  of  the  transfer.  The  successor  may 
continue  to  receive  a  new  employer  rate  for 
the  following  rate  year.  However,  as  of  the 
computation  date  one  year  later,  the 
successor  will  have  3.5  years  of  experience 
and  any  reduced  rate  must  be  assigned  based 
on  the  combined  experience. 

The  3'year  requirement  also  applies  to 
partial  transfers  of  experience.  In 
determining  whether  a  successor  will  be 
assigned  a  reduced  rale,  only  so  much  of  the 
experience  of  the  predecessor  as  is 
attributable  to  the  traosferred  business  and 
the  experience  of  the  successor  (if  any)  may 
be  U5^  in  determining  if  the  3-year 
requirement  is  met. 

The  above  discussion  assumes  that  a  State 
requires  3  years  of  experience  before 
assigning  a  reduced  rate  based  on  experience. 
Under  the  last  paragraph  of  .Section  3303(a), 
PUTA,  a  Stale  may  use  as  little  as  one  year 
of  experience  in  assigning  reduced  rates  to 
newly  subfect  employers.  Accordingly.  States 
assigning  rates  using  less  than  3  years  of 
experience  should  use  their  own  minimum 


experience  periods  in  determining  whether  a 
rate  based  on  experience  is  to  be  assigned. 

The  Department  has  rmvaluated  a 
provision  found  in  Section  3776.  Pari  V  BSM. 
That  section  in  peri  provided  that,  for  certain 
partial  tranafant,  the  State  may  provide  that 
the  successor  will  be  immediately  eligible  for 
a  reduced  rate  when  pari  of  the  over-alt 
managerial  experience  of  the  predecessor  is 
attributed  to  the  successor.  The  Department 
finds  no  relationship  between  the 
predecessor's  transferred  experience  and 
over-all  managerial  experience.  As  discussed 
in  item  5. a,  the  "experience"  fty  the  3-year 
period  would  not  be  based  on  actual 
experience. 

6.  Hate  Assignments  During  the  Year  in 
which  the  Transfer  Occurs.  Because  FUTA 
mandates  a  rata  computation  based  on 
experience  only  once  a  year,  it  is  not 
necessary  for  a  State  to  recalculate  either  the 
predecessor's  or  successor's  rate  for  the 
remainder  of  the  rate  year  during  which  the 
transfar  occurs.  If  the  State  chooses  to  assign 
a  diSsrent  rate  to  the  successor  for  the 
remainder  of  the  rate  year,  then  the 
reasaigiunent  must  be  done  in  accordance 
with  Section  3303(a)(1),  FUTA.  The 
following  methods  have  been  determined  as 
acceptable  for  determining  the  rate  for  the 
period  beginning  the  first  day  of  the  quarter 
in  which  the  transfer  occurs  and  ending  with 
the  next  e%ctive  date  for  computation  of 
rates  of  contribution: 

a.  If  the  successor  was  not  a  sul^ect 
employer  prior  to  the  transfer,  it  may  be 
assigned  tna  predecessor's  rate.  If  more  than 
one  predecessor  is  acquired,  only  the  highest 
rate  assigned  to  any  of  the  predecessors  may 
be  assigned  to  the  successor.  Assigning  a 
lower  rate  would  reduce  the  employer's  rate 
without  recognizing  the  experience  of  the 
higher-rated  prodecessoHs).  (However, 
averaging  rates  is  permissible  when  the  sise 
of  each  predecessor  is  taken  into  account) 
Since  assigning  the  highest  rate  results  in  an 
increased  rate  (even  though  it  may  be  less 
than  the  standard  rate),  there  is  no  conflict 
with  FUTA. 

b.  If  the  successor  was  not  a  subject 
employer  prior  to  the  transfer,  a  new 
employer  rale  of  not  less  than  1  percent  may 
be  assigned  under  the  authority  provided  by 
the  last  paragraph  of  Section  3303(a).  FUTA. 

c.  A  newly  computed  rate  may  be  assigned 
to  the  successor  based  on  the  combined 
experience  of  the  predecessor<s)  and  the 
successor  using  the  computation  date  in 
effect  for  all  other  employera  in  the  current 
rate  year.*  (In  the  case  of  a  partial  transfer, 

it  is  not  necessary  to  recompute  the 
predecessor's  rate  for  the  remainder  of  the 
rate  year). 

d.  The  standard  rate  uncier  the  State's  law 
may  be  assigned.^ 


'The  compulation  data  is  thm  end  of  the 
expwiance  period  being  maasursd.  Sea  UIPL  2fl-«a 
ud  Ssctioo  3a03(c)<7),  FUTA 


^Ttie  DepwtRwnl  previously  appearad  lo  allow 
the  uM  of  a  computation  date  "occurring  wllhln  27 
weeks  prior  to  tlie  effective  date  of  the  newly 
computed  rate."  {ESM.  Part  V.  Sections  3770.B  and 
377ZA.5.)  This  suggests  that  a  succewor  employer 
could  have  its  rale  computed  using  a  computation 
date  which  is  diffeninl  from  (hat  used  by  all  other 
employers.  However,  as  this  is  inconsistent  with  the 
"unifonn  method"  requirement,  discussed  in  item 
5,5.  abcrtB.  this  U  not  an  acceptable  option. 

"  Section  3303(a)(1),  FUTA.  applies  only  to 
reduced  rales.  "Reduced  rate"  is  deQned  as  a  rale 


When  the  predeceaaor  and  successor 

become  a  single  legal  entity,  a  State  may  not 
assign  one  rate  for  transferred  experience  and 
another  for  ail  other  experience.  This  is 
because  Section  3303(aKl).  FUTA,  provides 
that  "no  reduced  rates  or  contributions  *   *  * 
is  permitted  to  a  person  *   *   ""(Emphasis 
added.)  Since,  after  the  transfer,  there  is  only 
1  single  person,  that  person  must  be  assigned 
a  single  rate  based  on  all  of  its  experience. 
7.  Interstate  Transfers.  Since  nothing  in 
Federal  law  prohibits  interstate  transfen  of 
experience.  States  began  providing  for  these 
transfers  in  the  late  of  1940's.  Interstafb 
transfers  differ  from  intrastate  transfera  in 
that  a  successor  does  not  acquire  a 
predecessor.  Instead,  the  same  employer 
transfera  operations  from  one  State  (the  prior 
State)  to  another  (the  new  State]."  As  in  the 
case  of  intrastate  transfers,  all  requirements 
of  Section  3303(a)  must  be  met  for  the 
transfer  of  experience  to  take  place.  Those  of 
special  importance  to  interstate  transfera  are: 

a.  Use  of  Experience.  Only  experience 
attributable  to  the  transferred  operation  may 
be  transferred.  Like  an  intrastate  transfer  of 
experience,  the  experience  follows  the  work 
force,  oiganization,  trade  and  assets  of  the 
predecessor.  Further,  when  benefits  are  paid 
and  charged  (or  noncharged  as  the  case  may 
be)  in  the  prior  State  based  on  wages  paid 
prior  to  the  transfer,  these  charges  (or 
noncharges)  must  also  be  transferred  to  the 
new  State.  Otherwise,  the  employer  would 
escape  experience.  (In  addition,  the  uniform 
method  requirement  would  not  be  met  since 
charged  to  some  employers,  but  not  to  othera. 
Also,  the  3-year  requirement  would  not  be 
met  since  not  all  experience  in  the  3  years 
preceding  the  computation  date  would  be 
used.) 

b.  The  Uniform  Method  Requirement.  The 
transferred  experience  must  be  converted 
into  the  factor  used  to  measure  experience  in 
the  new  State,  otherwise  diflerent  factors  will 
be  used  over  the  same  period  of  time.  For 
example,  to  assure  uniformity  of  charging 
benefits,  an  amount  noncharged  in  the  prior 
State  may  be  noncharged  in  the  new  State 
only  if  the  new  State  allows  for  noncharging 
in  the  identical  circumstances.  As  another 
example,  a  reserve  ratio  State  (which  uses  the 
entire  history  of  an  employer)  must 
reconstruct  the  entire  history  of  an  employer 
transferring  exp«ience  from  a  benefit  ratio 
State  (which  typically  uses  only  3  years  of 
experience.) 

The  complexity  and  variety  of  experience 
rating  provisions  makes  it  exceedingly 
difficult  for  the  new  State  to  convert  the 
employer's  experience  in  the  prior  State.  A 
simpler  alternative  is  for  the  new  State  to 


"lower  than  the  standard  rate."  (Section  3303(c)(8). 
FUTA.)  Some  State  laws  use  "standard  rale"  to 
mean  the  rate  (or  rtew  employers.  This  is  not  the 
standard  rale  for  purposes  of  Section  3303(a)(1). 
FUTA.  For  identifying  the  standard  rate  in  State  law 
for  experience  rating  purposes,  refer  to  UIPL  IS-M. 
Currenlly,  every  Slate  has  a  standard  rate  of  5.4% 
or  higher. 

"  This  discussion  of  inlenuta  innsfers  is  limited 
lo  the  transfer  of  operations  since,  when  an  out-of- 
State  employer  acquires  an  already  sutifecl 
employer  in  a  State,  then  the  same  situation  exists 
as  when  a  aon-sub)ect  successor  acquires  a 
predecessor. 
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usign  ft  special  new  employer  nte  (of  not 
leas  thin  1  peicent)  is  accordance  with  the 
l»t  paragraph  of  Section  3303(a).  FUTA.  to 
employen  tnuaieiTing  operations.^ 

6.  Action.  States  are  to  review  existing 
State  law  and  rules  involving  transfers  of 
experience  to  enstue  that  the  Federal  law 
nquirements  as  set  fisrth  in  this  pnsgram 
letter  are  nwt 

9.  Inquiries.  Please  direct  inquiries  to  the 
appropriate  Regional  Office. 
[FR  Doc  06-19052  Filed  7-25-96:  8:45  am) 
BUMS  OOOi  «i*-a>4i 


I  Urwmployment 
CompeneeOon  Prejpain;  AvallabUlty  of 
Beneflt  Aocuiecy  Meeeufement 
(Fofmerly  BMMflti  QuaUty  ControQ 
Annual  Report  RaeuHa 

AQS4CY:  Employment  and  Tiaiiung 
Administration.  Labor. 
ACTION:  Notice  of  availability  of  the 
Unemployment  Insurance  Bene&t 
Accuracy  Measurement  (Formerly 
Beosfita  Quality  Control)  Annual  Report 
loT  Calendar  Year  1995. 


V;  The  purpose  of  this  notice  is 
to  atuounce  the  availability  of  the 
Unemployment  Insurance  (UI)  Benefit 
Accuracy  Measurement  (BAM) 
(formerly  Benefits  Quality  Control 
(BQC)  1995  Annual  Report  which 
contains  the  results  of  each  State's 
Benefit  Accuracy  Measurement  Program 
and  how  it  may  be  obtained. 
OATEK  The  Federal  digest  will  be 
available  after  July  31, 1996. 
AOOmsSES:  Copies  may  be  obtained  by 
writing  to  Mary  Ann  VVyrsch,  Director, 
Unemployment  Insurance  Service,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Avenue,  N.W.,  Room  S- 
4231,  Washington,  D.C  20210.  The 
digest  and  this  notice  contain  a  list  of 
names  and  addresses  of  persons  in  each 
State  who  will  provide  additional 
infonnation  regarding  the  individual 
State  report  and  clarifications  upon 
request. 

FOR  FURTHER  INFORMATKN  CONTACT: 
Bunnan  Skrable,  Division  of 
Perfbnnance  Review,  Data  Analysis  and 
Data  Validation  Team,  202-219-5922. 
(This  is  not  a  toll  free  niunber.) 


'  Prom  •  aolvmcy  penpsctive  this  is  also  more 
pnident.  For  axsmple,  sn  smploysr  tnnifarring  ■ 
laigs  rasArvs  b«lsnc«  for  8xp«riflD£s  rating  puiposM 
is  not  (TsoBfemog  tha  conliibutiona  which  created 
tlia  baJanca.  If  the  tmuferriog  employer  eventually 
laid  off  lal^  numbers  of  workart.  the  naw  State's 
fund  as  a  whole  wilt  subcidiza  the  transfwring 
employer.  At  the  uma  time,  the  transferring 
employer  may  not  Me  any  significant  change  in  its 
rats  of  contribution  to  make  up  for  this 
Bulaldization.  Since  a  new  employer  rate  is 
tamporaiy,  the  risk  to  the  fluid  «nnUd  not  be  as 
|ra«L 


8Ui>l>UMCNTARY  MFORMATKN:  Each 
week,  staff  in  each  State's  Employment 
Security  Agency  investigate  random 
samples  of  UI  benefit  payments  and 
record  information  based  on  interviews 
with  clainumts,  employers,  and  third 
parties  to  determine  whether  State  law, 
poUcy,  and  procedure  were  followed 
correctly  in  processing  the  sampled 
payment 

The  Department  of  Labor  is 
publishing  results  from  the 
investigations  in  a  digest  whiti 
includes  information  of  the  52 
jurisdictions  participating  in  the  UI 
BAM  program.  Five  items  are  reported 
for  each  State:  Total  UI  benefit  dollars 
paid  to  the  population  of  claimants,  size 
of  the  BAM  samples,  and  the 
percentages  of  proper  payments, 
overpayments,  and  underpayments  in 
the  population  estimated  from  the  BAM 
investigations.  Ninety-five  percent 
confidence  intervals  have  been 
computed  for  each  of  the  three 
percentages  presented  (proper 
payments,  overpayments,  and 
imderpayments).  States  have  been 
encouraged  to  provide  oariatives  to 
further  clarify  the  meaning  of  the  data 
based  on  their  specific  situations. 

Since  States'  laws,  policies,  and 
procedures  vary  considerably,  the  data 
cannot  be  used  to  draw  comparisoiu 
among  States. 

ECFective  with  calendar  year  199S, 
States  are  no  longer  required  to  publish 
their  report  data:  however,  persons 
wanting  clarification  or  additional 
information  concerning  a  specific 
State's  report  are  encouraged  to  contact 
the  individual  identified  in  the 

following  mailing  list. 

Signed  at  Washington,  D.C,  on  July  19, 
1996. 
Tboalhy  Baraide, 

Assistant  Secniary  of  Labor  for  Employment 
and  Training. 

Ill  BAM  Ajuual  Kspml  CY  INS— State 


Alabama 
Bill  Mauldin,  QC  Supervisor.  Department 
of  Industrial  Relstioas.  649  Monroe 
Street,  Room  321,  Montgomery,  AL 
36131,  (205)  242-8130 
Alaska 
Kaien  Van  Dusaeldorp.  Q.C  Data  Analyst, 
.Alaska  Department  of  L^bor,  P.O.  Box 
21149.  Juneau,  AK  99802-1149,  (907) 
465-3000 
Arizona 
Dave  Bei;|pen,  Employment  Sectirity 
Administration,  Technical  Support 
Section,  Department  of  Economic 
Security,  P.O.  Box  6123,  Suite  701B-4, 
Phoenix.  AZ  85005,  (602)  542-3771 
Arkansas 
Nonna  Madden,  QC  Supervisor,  AR 
Employment  Security  Dept,  P.O.  Box 


2981.  Uttle  Rock.  AR  72203.  (SOI)  682- 
3087 

California 
Suxanne  Schroader,  Office  of  CoostittMnt 
ASairs,  Employment  Developmeot  Dept., 
P.O.  Box  826880.  Secramento,  CA 
94280-0001,  (916)  654-9029 

Colondo 
Kay  Gilbert,  BQC  Supenrisac.  CX)  Div. 
Employment  ft  Training,  UI  Division. 
251  E  12th  Ave.,  Denver,  CO  80203, 
(303)  894-2272 

Comiecticut 
Judy  Barton.  Director  of  Communications, 
Einployment  Security  Division,  2tl0 
Folly  Brook  Boulevard,  WethersBeld,  CT 
06109.  (860)  566-4374 

Delaware 
W.  Thomas  MacPherson,  Director,  Div.  of 
Unemployment  Insurance,  DE 
Depaitmenl  of  Labor,  P.O.  Box  9950, 
Newark.  DE  19714.  (302)  7ei-«3Sa 

District  of  (^lumbia 
Roberta  Bauer,  Assistant  Director. 
Compliance  &  Independanl  Monitoring, 
DC  Dept.  of  Employment  Services.  500  C 
Street.  Room  511,  NW,  Washington.  DC 
20001,(202)724-7492 

Florida 
Keimeth  E.  Holmes,  UC  Director,  PL  DspL 
of  Unemployment  Comp.,  Caldwrell 
Building,  Room  201.  Tallabasaee,  PL 
32399-0209.  (904)  921-3889 

Georgia 
David  Poythless,  Commissioner,  Georgia 
Department  of  Labor,  148  IntamatioDal 
Blvd.,  ME,  Suite  600,  Atlanta,  GA  30303, 
(404)656-3011 

Hawaii 
Douglas  Odo,  UI  Administrator.  Dept.  of 
Labor  It  tndtistrial  RelaUona,  830 
Punchbowl  Street.  Honolulu,  HI  96813, 
(808)586-9069 

Idaho 
Jane  Perez,  QC  Supervisor,  Idaho 
Department  of  Employment,  317  Main 
Street,  Boise.  ID  83735.  (208)  334-6285 

Illinois 
Joseph  Wojdk.  Quality  Control  Supervisor, 
IL  DapL  of  Employment  Security,  401 
South  Suie  Street.  Chicago,  IL  60605. 
(312) 793-6231 

Indiana 
Sandy  Jessee.  QCl  Supervisar,  IN  Dept  of 
Workforce  Development.  10  North 
Senate  Avenue.  Indianapolis.  IN  46204. 
(317)  233-6676 

Iowa 
Larry  Venenga,  QC  Supervisor.  Iowa  DspL 
of  Employment  Services,  1000  East 
Grand  Avenue,  Des  Moinee,  lA  50319, 
(SIS)  281-8398 

Kansas 
Joseph  Ybarra.  QC  Supervisor,  Kansas 
DepL  of  Human  Resources,  401  SW 
Topeka  Blvd.,  Topeka,  KS  66603,  (913) 
296-4077 

Kentucky 
Ron  HoUend.  Director,  Div.  of 
Unemployment  Insurance.  275  East  Main 
Street,  2nd  Ooor  East,  Frankfort.  KY 
40621,  (502)  564-2900 


Mariatme  Sullivan,  UI  Claims  Coordiaatar. 
Louisiana  Dept  of  Labor,  P.O.  Box 


39160 


Vtintl  Ragiter  /  Vol.  61.  hto.  148  /  Friday,  July  26.  1996  /  Notices 


BMM-aOM.  BaUui  Rouge.  LA  70804. 
(504)  342-7103 


Gtil  Tbajm,  UI  Diractor,  Bumu  of 
Empkqrmant  Security.  20  Union  Stratt 
AugusU.  ME  04330,  (207)  287-2316 
'MuyUnd 

Tboous  Wendal,  Exacutive  Diractor. 
UnemployiDAnt  Inninnca  Divisiao. 
DapL  of  Labor  and '  ^^■"•*'*e  "^ 
Kagiilatian.  1100  North  SuKw  SItmI, 
Bittimara,  MD  21201,  (410)  767-2404 
Maaaadiiuatts 

Dana  Kottcamp,  Oir.  of  Rawaich.  Oiviaioo 
of  Employmant  Sacurity,  C3sarlaa  F. 
Hurlay  ES  Building,  Boalao,  MA  02114, 
(617)626-8556 
Michigan 

Manuel  Me)ia.  Deputy  Director,  Cuatomsr 
Sarvicea,  Ml  Employmant  Sacurity 
Agancy.  7310  Woodward  Avanua, 
Detroit  MI  48202,  (313)  876-6906 
Minnaaota 

Mazti  Huins,  QC  Supervinr.  MN  Dapt.  of 
Economic  Sacurity.  390  North  Robert 
Straat,  St  Paul,  MN  5S101,  (612)  296- 
5347 
Miaaiaaippi 

MetriU  Markla,  Quality  CoDtml  Unit,  (801) 
961-7764 
or 

Don  Wan,  UI  Technical  Sarvicea.  (801) 
961-7752,  both  at  MS  Employment 
Sacurity  Comm..  P.O.  Box  1899,}ackaon, 
MS  39205-1699 


Department  of  Labor.  State  Campua- 
BuUding  12,  Albany,  NY  12240,  ($18) 
4S7-M38 

North  Carolina 
W.  Howard  Phillipa.  Suparviaor.  UI 
Technical  Suppioit,  Eniplinnnant 
Sacurity  Comm.  of  NC  P.O.  Box  25903, 
Ralatah,  NC  27611,  (919)  733-4893 

North  DataMa 
Lao  JaboaaU,  BAM  Soparvioar,  )ob  Service 
North  Dakota,  P.O.  Box  5507.  Biimarck, 
ND  58506-5507.  (701)  328-3355 

Ohio 
Carolyn  Clayton.  QC  Chiel  OH  Bureau  of 
Employmant  Sarvioee,  145  South  Ptont 
Street  P.O.  Box  1818,  Columbua,  OH 
43216.  (814)  466-2681 


Marilyn  A.  Hutcberson.  Aaat  Dlr., 
UnamploymaDt  liuuiance,  MO  Division 
of  Employment  Security.  P.O.  Box  59, 
leHeteao  City,  MO  65104.  (314)  751- 
3670 
Montana 

Rod  Sager,  Administrator,  Dept  of  Labor 
and  Industry.  Unemployment  Insurance 
Division.  P.O.  Box  1728,  Helena,  MT 
58624,  (406)  444-2723 
Nebraska 

Will  Shaeban,  Administrator.  UI  Benefits 
or 

Don  Gammill,  Administrator,  UI  Pnpam 
Evaluation,  both  at:  P.a  Box  94600, 
Lincoln.  NE  68509-4600.  (402)  471-9000 
Nevada 

Karen  Rhodes,  Public  Information  Officer, 

Department  of  Employment,  Training, 

and  Rehabiliution.  500  E.  Third  Street, 

Caraoo  Qty,  NV  89713.  (702)  687-4620 

NewHampahlre 

Carolyn  Angle,  QC  Supervisor,  Quality 
Cootnl  Unit  NH  D^t  of  Employmant 
Security,  10  Weet  Street  Concord,  NH 
03301,  (803)  228-4073 
New  Jersey 

taulette  Laubach.  Assistant  Commissiooar, 
New  )ersey  Department  of  Labor.  CN 
110,  Trenton.  N]  06625-0110.  (609)  984- 
5666 
New  Mexico 

Betty  Campbell.  JQC  Superviaor.  Quality 
Control  Section,  New  Mexico 
Department  of  Labor,  401  Broadway 
N,£.,  P.O,  Box  1928.  Albuquan]ue,  NM 
87103,  (SOS)  841-8499 
New  York 

faia  Lavraon.  QC  Menasar.  DIviaion  of 
Audit  k  Compliance,  NY  Slala 


Teny  W.  McHale.  QC  Supervisor,  OK 
Employment  Security  Conmi.,  Will 
Rooara  Memorial  Office  BIdg..  Rm  102, 
Oklahoma  aty,  OK  73105,  (405)  5S7- 
7206 
Oregon 

Junes  Moaley,  QC  Supervisor,  Oregon 
Employmant  Dapertment.  875  Union 
Street  N.E.,  Salam.  C»  97311.  (903)  373- 
7963 
Pennsylvania 

Pate  0>pe,  Director.  Bureau  of 
Unemployment  Compensstion,  Benefits 
and  Allowances  Division,  Department  of 
Labor  ft  Industry.  615  Labor  and  Industry 
Building.  Harririiurg.  PA  17121,  (717) 
787-3547 
Puerto  Rico 

Carmen  Otero  de  McCulloch,  Assistant 
Secretary,  PR  Dept  of  Labor  and  Human 
Raaourcas,  505  Munoz  Rivera  Avenue, 
Hato  Ray,  PR  00918,  (787)  754-2130 
Rhode  Island 

Lawrence  Pitch.  Director.  Dept  of 
Employment  Security,  24  Maaon  Street, 
Providence,  RI 02903,  (401)  277-3648 
South  Carolina 

William  H  GrifBn,  Deputy  Exec  Dir.. 
Unemployment  Sacurity  Comm.,  P.O. 
Box  995,  Columbia.  SC  29202,  (803)  737- 
2400 
South  Dakou 

Dennis  Angerhofer,  Unemployment 
Insurance  Division,  Department  of  Labor, 
P.O.  Box  4730,  Aberdeen,  SD  57402- 
4730,  (605)  822-3069 


Ann  Ridings.  BQC  Superviaor,  Quality 
Control  Unit  TN  Dept  of  Employment 
Security,  10th  Floor.  Voluntaer  Plaza, 
500  jamea  Robattaoo  Parkway,  Nashville, 
TN  37245-0001.  (815)  741-3190 
Texas 

Bert  West.  UI  QC  Supervisor,  Texas 
Workforce  Commission.  TEC  Building. 
101  E.  15th  Street.  Austin.  TX  78778. 
(512)  463-2394 
Utah 

Robert  Comtet  QC  Superviaor.  Dept  of 
Employment  Sacurity.  P.O.  Box  778.  Salt 
Laka  City.  UT  64110-0778,  (801)  536- 
7805  if 

Vermont 

Robert  Herbat  Quality  Conlnl  Chief,  Oapt 
of  Employment  k  Training,  P.O.  Box  488. 
Mootpaliar.  VT  05602.  (802)  828-4382 
Virginia 

F.  W.  Tudiar.  IV:  Chief  of  Benefits. 
Unemploymant  Inaurance  Servloae. 


Virginia  Employment  Commission.  P.  O. 

Box  1359.  Richmond,  VA  23211,  (804) 

786-3032 
Waahington 
fatesaa  Morris,  Director,  WA  Employment 

Security  Dept.,  Offlcs  of  Management 

Review,  P.O.  Box  90465,  Olympia,  WA 

98507-9048,  (206)  493-9511 
Waet  Virginia 
Andrew  N.  Richardson,  Commissitmer. 

Bureau  of  Employment  Programa,  112 

California  Avenue.  Charleston,  WV 

25305.  (304)  SSS-2629 
Wisconsin 
diet  Frederick.  QC  Director.  WI  Dept  of 

Workforce  Development,  201  East 

Waahington  Avenue.  P.O.  Box  7905. 

Madiaon.  WI  53707.  (808)  286-82260 
Wyoming 
Beth  Nelson,  Administrator,  UI 

Administration.  P.O.  Box  2760,  Casper. 

WY  82602.  (307)  235-3254 
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EmptoymMrt  Standard* 
AdminMradon/Wag*  and  Hour 
DMaion 

MInlniufli  WaQaa  fof  Fadanri  and 
Fadarally  AaaMad  Conainicflon; 
QanacBl  Wag*  DaOonlnaMon  DacWona 

C^neral  wage  determination  decisions 
of  tile  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
constnicUon  protects  of  a  simiur 
character  and  in  the  localitias  specified 
therein. 

The  determinatiaas  in  these  dsdaions 
of  prevailing  rates  and  binge  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat  1404.  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wage*  dietannined  to  be 
prevailing  by  the  Secietaiy  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  piwailing  rates  and  fringe  benefits 
detennined  in  theae  dedaions  afaall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
mlniiniiTn  wages  payable  on  Federal  and 
federally  assiiied  construction  pn>iect* 
to  laborers  and  meduinics  of  tlui 
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specified  classes  engaged  on  contract 
work  of  'lie  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  (3Tt  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  (jovemment  Printing 
Office  (GPO)  document  entitled 
"C^neral  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Act,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encotu-aged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  C^venunent  Printing  Office 
document  entitled  "(^neral  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States: 
Volume  UI 

Florida 

FL960102  Uuly  26, 1996) 


VoyuowV 

Texas 

TX960119  (July  26, 1996) 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  dcxniment 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  patsntheses  following  the  decisions 
being  modified. 

Voiunw  I 
None 
Votume  B 
Pennsylvania 

PA96aOQ8  (March  IS,  1996) 

PA960010  (March  15,  1996) 

PA96a0t2  (March  15, 1996) 

PA960021  (March  IS,  1996) 

PA960023  (Mbrch  IS,  1996) 

PA960028  (M^rch  IS,  1996) 
West  Virginia 

WV960002  (March  15,  1996) 

WV960003  (March  15.  1996) 

Volume  m 
Florida 

FL960001  (March  IS.  1996) 

FL960011  (March  IS.  1996) 

FL960017  (March  15. 1996) 

FL960032  (March  15. 1996) 

FL96009S  (March  15. 1996) 
Kentucky 

KY96O0O4  (March  IS,  1996) 

KY960007  (March  IS,  1996) 

KY960027  (March  15,  1996) 

KY960028  (March  15,  1996) 

KYa60029  (March  15, 1996) 

KY96003S  (March  15, 1996) 

Volume  IV 
Indiana 

IN960001  (May  15, 1996) 

IN960002  (March  15,  1996) 

IN960003  (March  IS.  1996) 

IN960004  (March  IS,  1996) 

[N96aa05  (March  IS,  1996) 

[N9600a6  (March  IS,  1996) 

IN960016  (March  15,  19961 

IN96OO20  (March  15.  1996) 
Minnesota 

MN960003  (March  IS.  1996) 

MN9600a7  (March  IS,  1996) 

MN960008  (March  IS.  1996) 

MN960012  (March  IS.  1996) 

MN960015  (March  IS,  1996) 

MN960027  (March  15.  1996) 

MN960031  (March  15,  1996) 

MN960035  (March  15,  1996) 

MN960039  (MarcJi  15.  1996) 

MN960058  (March  IS.  1996) 

MN9600S9  (March  IS.  1996) 

MN960061  (March  IS,  1996) 
Ohio 

OH960001  (March  15, 1996) 

OH9e0002  (March  15.  1996) 

OH960027  (March  15.  1996) 

OH960029  (March  15,  1996) 

OH960034  (March  15,  1996) 


OH960038  (March  IS.  1996) 
Wisconsin 
WI960011  (March  IS,  1996) 

Volume  V 

Kansas 

KS960063  (March  IS.  1996) 
Louisiana 

LA96a005  (March  15.  1996) 

LA96000e  (March  IS.  1996) 

LA960018  (March  IS.  1996) 
New  Mexico 

NM960a01  (March  IS,  1996) 
OUahoma 

OK960044  (April  12.  1996) 
Texas 

TX96a003  (March  IS,  1996) 

TX960014  (Match  IS,  1996) 

TX960018  (March  IS,  1996) 

TX96006e  (March  15, 1996) 

Volume  v; 
Arizona 

AZ96a002  (March  15,  1996) 
C^loiado 

CX)9600ai  (March  15, 1996) 
South  DakoU 

SD960003  (March  15, 1996) 

SDDBOOOS  (March  15, 1996) 

SD960041  (March  IS,  1996) 

General  Wage  Determinalion 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  telated  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  (Government  Printing  Office 
(GPO)  document  entitled  "C^aeral  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  SO 
Regional  (kivemment  Depository 
Libraries  and  many  of  the  1,4(K) 
(}ovamment  Depository  Libraries  across 
the  (Xiunty. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Cioverament  Printing 
Office,  WashingV>n,  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
Slate(s)  of  interest,  since  subscriptions 
maybe  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 
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Signed  at  Wuhington,  D.C  thl<  igtb  dajr 
of)uly  1996. 
PhUUp  |.  GloM, 

Cluef,  Bmnch  ofConslniction  Wagt 
Determinations. 

(FR  Doc.  96-18761  Filad  7-2S-«e;  8:4S  am) 
■UMO  COM  «t*-<r-« 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

ReeonlB  SdMdulM;  AvaHaiMlty  and 
RaqiMst  for  Commanls 

AO0<CY:  National  Archives  and  Records 

Administration.  Oftics  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules:  request  for 

comments. 

SUMMRY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
'  the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(B).  — 

IMTE8:  Request  for  copies  must  be 
received  in  writing  on  or  before 
September  9, 1996.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

A0M<ES3ES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
EHsposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
College  Park,  MD  20740,Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUVLaeaARY  MKMMATWN:  Each  year 
U.S.  Government  agencies  create 
i)illions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 


happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  (or 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  lakes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  hLstorical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  dew-ribes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schednles  Panding 

1.  Department  of  Agricultiue,  Office 
of  Communication  (Nl-16-96-1). 
Audiovisual  proposals  and  reports. 

2.  Department  of  Agriculture, 
Economic  Research  Service  ((N1-3S4- 
96-1).  Reference  files  of  history  office. 

3.  Department  of  the  Air  Force  (Nl- 
AFU-96-161.  Authorization  for  early 
disposal  of  short-tenn  temporary 
records. 

4.  Department  of  the  Air  Force  (N-1- 
AFU-96— 17).  Administrative  records  of 
Family  Support  Centers. 

5.  Department  of  Defense  bispector 
General  (N1-S09-93-2).  Criminal 
investigative  case  files.  (Cases  dealing 
with  subjects  such  as  environmental, 
nuclear  and  internal  security  concerns 
are  proposed  as  permanent). 

6.  Department  of  Housing  and  Urban 
Development  (Nl-196-96-1).  Routine 
correspondence  and  administrative  files 
of  the  Public  Housing  Administration 
Deputy  Commissioner,  19S3-1960,  and 
desk  calendars  of  Assistant  Public 
Housing  Administration  Commissioner, 
1935-19S3. 

7.  Department  of  Justice  (N 1-60-96- 
3).  Investigative  case  files  of  the  New 
England  Bank  Fraud  Task  Force. 

8.  Department  of  State,  Office  of  the 
Legal  Adviser  (Nl-59-gS-ll).  Routine, 


fecilitative,  and  duplicative  records. 
Unique  policy  and  program  records 
scheduled  for  transfer  to  the  National 
Archives. 

9.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-58-96-3). 
f^utine  administrative  support  records 
from  the  defunct  Executive  Secretariat 
(program  records  are  designated  for 
permanent  retention  by  the  National 
Archives). 

10.  Department  of  Treasury.  Internal 
Revenue  Service  (N1-S8-96-5). 
Reduction  of  retention  period  for 
records  generated  by  the  Wage 
Information  Retrieval  System. 

11.  Advisory  Board  on  Child  Abuse 
and  Neglect  (Nl-220-96-10). 
Comprehensive  records  schedule. 

12.  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (Nl-436-94-2).  Taxpayer 
record  files  and  enforced  collection 
forms. 

13.  The  Corporation  for  National  and 
Community  Service  (Nl-362-96-2). 
General  correspondence  of  the  Office  of 
the  Inspector  General. 

14.  Indian  Health  Service  (N1-S13- 
96-1).  Grant  case  files  (exclusive  of 
grant  products,  which  are  to  be 
preserved). 

15.  Panama  Canal  Commission  (Nl- 
lBS-96-3).  Photographic  negatives  of 
floating  equipment 

16.  Teiinessee  Valley  Authority  (Nl- 
142-92-21).  Hydraulic  data  systems 
technical  file 

17.  Thrift  Depositor  Protection 
Oversight  Board  (Nl-56-95-4).  Audit 
files,  litigation  files,  and  administrative 
support  records. 

Dslsd:  )ul>  IS,  1996. 
Janes  W.  Moora, 
Assistant  Archivist  for  Records 
Administration. 

(PR  Doc  96-19047  Filed  7-25-B6:  B:4S  smj 
■LUNO  COM  n»-oi-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emptiasl*  Panel  In  Biological 
Sclancaa;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (t1754). 

Oale  and  Time:  August  12, 1996,  5:00  p.m.: 
August  13,  1996,  8:30  a.m.  to  5:00  p.m.: 
August  14, 1996,  8:30  a.m.  to  4:00  p.m. 

Place:  Untvenity  of  Virginia  Center  for 
Biological  Timing,  Charlottesville,  Virginia. 

TVpe  of  Meeting:  Closed. 

Contact  Person:  Dr.  Machi  Dilworth 
IDivision  of  Integrative  Biology  and 
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Neuroscience],  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  Virginia 
22230.  Telephone:  (703)  306-1420. 

Purpose  of  Meeting:  To  review  the  renewal 
proposal,  evaluate  the  Science  and 
Technology  Center,  and  make  a 
recommendation  concerning  future  funding 
of  the  Science  and  Technology  Center. 

Agenda:  To  evaluate:  (a)  The  research 
program;  (b)  educational  and  outreach 
activities:  and  (c)  the  knowledge  transfer 
activities  and  the  management  of  the  STC  To 
make  a  recommendation  on  the  futiue 
funding  of  the  STC. 

Peason  for  Closing:  The  proposal  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matteis  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C  5S2Wc), 
the  Government  in  the  Sunshine  Act. 

Dated:  July  22, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
(PR  Doc.  96-18958  Filed  7-25-96;  8:45  ami 


Special  Emphasis  Panel  In  Cross 
Disciplinary  Activities;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities  («1193). 

Date  and  Time.  August  14-16, 1996;  8:30 
am-5:(X)  pm. 

Place.  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  380,  365  and  370, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Personis):  Caroline  Wardle, 
Program  Director,  CISE/CDA,  Room  1160, 
National  Science  Foundation,  4201  Wilson 
Boulevaid.  Arlington,  VA  22230.  Telephone: 
(703)  306-1980. 

Purpose  of  Meeting.  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Collaborative  Research  Learning  Technology 
proposals  as  part  of  the  selection  process  for 
awards. 

Beason  for  Closing:  The  proposals  being 
reviewed  include  information  of  8 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  )uly  22, 1996. 
M.  Rabacca  Wiakln-, 
Committee  ManagerrKnt  Officer. 
(PR  Doc.  96-18964  Piled  7-25-96;  8:45  ami 
MUJHO  OOOC  TMS-ai-tl 


Spadal  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Acf  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Nome:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Innovation 
(1194)  submitted  to  the  Phase  I  Small 
Business  Innovation  Research  Program  in  the 
areas  of  Integrative  Biology  and 
Neuroscience.  Molecular  end  Cellular 
Biosciences,  Environmental  Biology, 
Biological  Instrumentation  Research. 
Astronomy,  ICnowledge  Representation  and 
Processing,  Robotics  and  Intelligent 
Perception,  and  User-System  Interfaces.  In 
order  to  review  the  large  volume  of 
proposals,  panel  meetings  will  tie  held  on 
August  14, 15,  and  16. 1996  in  rooms  340. 
360,  375,  and  380,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  All  meetings  will  be 
closed  to  the  public  and  will  be  held  at  the 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA.  Cram  8:30  a.m.  to  SKW 
p.m.  each  day. 

Contact  Person:  George  Patrick  Johnson, 
SBIR  Program  Manager,  SBIR  Office.  (703) 
306-1391.  Anthony  Ontodocati,  SBIR 
Program  Manager,  SBIR  Office.  (703)  306- 
1391,  Jim  ICoenig,  Program  Officer,  BIO,  (703) 
306-1423,  John  Cross.  BIO.  Program  Officer, 
(703)  306-1472,  Barbara  Zain.  Program 
Officer,  BIO.  (703)  306-1442,  )ames  Rodman. 
Program  Officer,  BIO,  (703)  306-1480,  Ben 
Snavely,  Program  Officer,  Astronomy/MPS, 
(703)  306-1828,  Gary  Strong,  Program 
Officer,  QSE,  National  Science  Foundation,  ' 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.  C.552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  22.  1996. 
M.  Rebecca  Winkln, 
Committee  Management  Officer. 
(FR  Doc  96-18960  Filed  7-25-96;  8:45  am) 
BUMS  COM  T«SS-»1-« 


Special  Emphasis  Panel  In  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,85  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Mime:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Irmovation 
(1194)  submitted  to  the  Phase  i  Small 
Business  Innovation  Research  fVogram  in  the 


areas  of  Electronic  Systems  and  Devices  and 
Electrical  and  Conununications  Systems: 
Engineering  Systems,  in  order  to  review  the 
large  volume  of  proposals,  panel  meetings 
will  be  held  on  August  13  and  14, 1996  in 
rooms  340,  375,  and  380,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  All  meetings  will  be 
closed  to  the  public  and  will  tie  held  at  the 
National  Science  Foundation,  4201  Wtlson 
Blvd..  Arlington.  VA.  from  8:30  a.m.  to  5:00 
p.m.  each  day. 

Contact  Person:  Yousel  Hashimi,  SBIR 
Prognmi  Manager.  .SBIR  Office,  (703)  306- 
1391.  Kish  BaheU.  Program  Officer.  Electrical 
and  Ckinununications  Systems,  (703)  306- 
1339.  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  infurmalion  of  a 
proprietary  or  confideoUal  nature,  including 
technical  information;  financial  data,  such  a 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Govertunent 
in  the  Sunshine  Act. 

Dated:  July  22, 1996. 
M.  Rebecca  Wmkla-, 
Committee  Management  Officer. 
(PR  Doc.  96-18961  Filed  7-25-96: 8:45  am) 
wujNa  coos  isw-ai-M 


Spadal  Emphasla  Panel  In  Oaaign, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Sdenoe 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation 
(1194)  submitted  to  the  Phase  I  Small 
Business  Innovation  Research  Program  in  the 
areas  of  Electronic  Materials  and  Devices  and 
Materials  Research:  Polymers.  In  order  to 
review  the  large  volume  of  proposals,  panel 
meetings  will  be  held  on  August  12, 1996  in 
rooms  340,  and  390.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  All  meetings  will  be 
closed  to  the  public  and  will  be  held  at  the 
National  Science  Foundation.  4201  Wilson 
Blvd..  Arlington.  VA.  from  8:30  a.m.  to  5:00 
p.m.  each  day. 

Contact  Person:  Yousef  Hashimi.  SBIR 
Program  Manager.  SBIR  Office.  (703)  306- 
1391,  Deborah  Crawford.  Program  Officer, 
Electrical  and  Communications  Systems 
(703)  306-1339.  Darryl  Gorman.  SBIR 
Program  Manager.  SBIR  Office.  (703)  306- 
1391.  Liselolte  Schiolor,  Program  Officer. 
Materials  Research.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230 

Reason  for  Closing:  The  proposals  being 
revie«ved  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
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propcwals.  These  matton  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

DtfBd:  July  22, 1996. 
M.  ■ahicci  WJbMt. 
Coaunittoe  Managexnent  Officer. 
IFR  Doc.  S6-1B962  FUed  7-25-^6;  S:4S  am] 


Advteory  Commmee  for  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  Q2- 
463.  afi  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  fat 
Engineering. 

Dote  and  Time:  August  1 5-16. 1996:  SKW 
a.m.-3:00  p.m. 

Place:  4201  Wilson  Boulevard,  Arlington, 
Virginia,  Room  580. 

Type  of  Meeting:  Closed. 

ConUiCt  Person:  Dr.  Win  Aung,  Senior  Staff 
Associate.  National  Science  Foundation. 
4201  Wilson  Boulevard.  Arlington.  Virg^ia. 
22230.  Telephone:  (703)  306-1380. 

Purpose  of  Meeting:  Committee  of  Visitora. 
State/Industry  University  Cooperstlve 
Research  Centers  Program,  Engineering 
Education  and  Centers  Division.  To  provide 
assessment  of  program-level  technical  and 
managerial  matters  pertaining  to  proposal 
decisions  and  program  operations. 

A^ndo.To  assess  the  proposal  review 
process  and  lechnical  management  of  the 
Stale/Industry  University  Cooperative 
Research  Centers  Program. 

Beason  for  Closing:  The  Bles  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  5S2b(cl,  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  22.1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(PR  E)oc.  96-18965  Filed  7-25-96;  8:45  am] 

MJJNG  CODC  7SSS-01-H 


Advleory  Committee  for  Geoecienoee; 
Committee  of  Visitors;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Geosciences;  Committee  of  Visitors  (1755). 

Dateand  T/me:  August  12  and  August  13, 
1996;  8:30  am  to  5:00  pm. 

Pfoce:  Room  770.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 


Type  of  Meeting:  CS  osed. 

Contact  Penon:  Dr.  Richard  A.  Behnke, 
Head,  Upper  Atmosphere  Research  Sectioo: 
Division  of  Atmospheric  Sciences:  Room  775; 
4201  Wilson  Boulevard;  Arlington,  VA 
22230;  telephone  number  (703)  306-1518. 

Purpoee  of  Meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
prt^iosala.  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Upper  Atmosphere  Research  Section. 

Aeason  for  Cfosing;  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
infiorroation  that  could  faann  individuals  if 
they  are  disclosed.  If  discussicms  were  open 
to  the  public,  these  matters  that  are  exempt 
imder  5  U.S.C  SS2b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
imfuoperly  disclosed. 

Dated:  July  22, 1996. 
M.  ftabecca  Winkler. 
Committee  Managematt  Officer. 
[FR  Doc.  96-18959  Piled  7-25-96;  8:45  ami 
■LUHOCOOI  TfW-tl-H 


SpecM  Emptieeie  Penel  In 
Qeoeclencee;  Notice  of  Mtedng 

In  accordance  with  the  Federal 
Advisory  Committee  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  #1756. 

Date  and  Time:  Tuesday  and  Wednesday, 
August  13  and  14. 1996  9  a.m.-4  p.m. 

Place:  Room  365.  August  13,  Room  730. 
August  14.  Stafford  Place.  4201  Wilson  Blvd., 
Arlington,  VA  22230. 

Type  pf  Meeting:  Closed. 

Contact  Person:  Dr.  J.  Paul  Dauphin, 
Associate  Program  Director.  National  Science 
Fotmdation.  4201  Wilson  Blvd..  Arlington, 
VA  22230.  Telephone:  (703)  306-1581. 

Agenda:  To  review  and  evaluate  the  US 
Science  Support  Program  (USSSP)  associated 
with  the  Ocean  Drilling  Program  proposals  as 
pari  of  the  selection  process  for  awards. 

Purpose  of  Meeting.To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  fmancial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  AcL 

Dated:  July  22. 1996. 
M.  Relwcca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  96-18963  Filed  7-25-96:  8:45  am] 
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NUCLEAR  REQUIATORY 
COMMIgglON 

tDockM  No.  S&-2a«) 

OPU  Nucleer  Corporatton;  Nottce  of 
wnnaranMM  oi  Appnciuon  lof 
AmMMlnMnl  to  Faciltty  OparsUng 


The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  has 
granted  the  request  of  GPU  Nuclear 
Corporation  (the  licensee)  to  withdraw 
its  May  13, 1992,  application  for 
proposed  amendment  to  FadUty 
Operating  License  No.  DPR-50  for  the 
Three  Mile  Island,  Unit  1,  located  in 
E>aupbin  County.  Pennsylvania. 

The  proposed  amendment  would 
have  revised  License  Condition 
2(c)(8)(2)  regarding  the  primary-to- 
secondary  steam  generator  leakage 
limits. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  October  14, 
1992,  (57  FR  47137).  However,  by  letter 
dated  June  12, 1996,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  13, 1992,  and 
the  licensee's  letter  dated  June  12,  1996, 
which  withdrew  the  application  for 
license  amendment,  liie  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  July  1996. 

For  the  Nuclear  Regulatory  Commissioo. 
Ian  A.  Norria, 

Senior  Project  Manager.  Project  Directorate 
1-3.  Division  of  Reactor  Projects  I/tl,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  96-19032  Filed  7-25-96;  8:45  am] 
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Accounting  for  Ravenua  and  Other 
Financing  Sources  and  Concepts  for 
Reconciling  Budgetary  and  Financial 
Accounting 

agency:  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  document  availability. 
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Y:  This  Notice  indicates  the 
availability  of  the  seventh  Statement  of 
Federal  Financial  Accounting 
Standards,  "Accounting  for  Revenue 
and'Other  Financing  Sources  and 
Concepts  for  Reconciling  Budgetary  and 
Financial  Accounting,"  adopted  by  the 
Office  of  Management  and  Budget 
(OMB).  The  statement  was 
recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  adopted  in  its  entirety  by 
OMB.  This  Notice  also  indicates  the 
availability  of  an  implementation  guide 
developed  by  the  FASAB  to  assist  users 
in  implementing  the  statement. 

A00RE8SE8:  Copies  of  the  Statement  of 
Federal  Financial  Accounting  Standards 
No.  7,  "Accounting  for  Revenue  and 
Other  Financing  Sources  and  Concepts 
for  Reconciling  Budgetary  and  Financial 
Accounting,"  and  accompanying 
implementation  guide  may  be  obtained 
for  $18.00  per  set  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-0325  (telephone 
202-783-3238),  Stock  No.  041-001- 
00475-1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Longo  (telephone:  202-  395- 
3993).  Office  of  Federal  Financial 
Management,  OfRce  of  Management  and 
Budget,  725-1 7th  Street,  N.W.— Room 
6025,  Washington,  DC  20503. 

StJPPLBKNTARY  •TORMATION:  This 
Notice  indicates  the  availability  of  the 
seventh  Statement  of  Federal  Financial 
Accounting  Standards,  "Accounting  for 
Revenue  and  Other  Financing  Sources 
and  C:oncepts  for  RecondUng  Budgetary 
and  Finandal  Accounting."  The 
standard  was  recommended  by  the 
Federal  Accounting  Standards  Advisory 
Board  (FASAB)  in  April  1996,  and 
adopted  in  its  entirety  by  the  Office  of 
Management  and  Budget  (OMB).  This 
Notice  also  indicates  the  availability  of 
an  implementation  guide  developed  by 
the  FASAB  to  assist  users  in 
implementing  the  statement. 
Under  a  Memorandum  of 
Understanding  among  the  General 
Accounting  Office,  the  Department  of 
the  Treasury,  and  OMB  on  Federal 
Government  Accounting  Standards,  the 
Comptroller  General,  the  Secretary  of 
the  Treasury,  and  the  Director  of  OMB 
decide  upon  principles  and  standards 
after  considering  the  recommendations 
of  FASAB.  After  agreement  to  spedBc 
principles  and  standards,  they  are  to  be 
published  in  the  Federal  Register  and 


distributed  throughout  the  Federal 

Government. 

G.  Edward  DaSen, 

Cojitro/jer. 

IFR  Doc.  96-18981  Piled  7-25-86;  8:45  ami 
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SECunmES  and  exchange 

COMMSSION 

[RstoeM  Nol  3S-'36o4Q 

Rllngs  Under  the  PutMIe  UtWty  HoMIng 
Con^any  Act  of  1935,  aa  Amended 
fAcn 

July  19. 1996. 

Notice  is  hereby  given  that  the 
following  filing(s]  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(sJ  summarized  below.  The 
appUcation(s)  and/or  declaration(8)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  OfRce  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicalion(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  12, 1996.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20S49,  and  serve  a 
copy  on  the  relevant  appUcant(s)  and/or 
declaranl(s)  at  the  address(es)  spedfied 
below.  Proof  of  service  (by  affidavit  or 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  spedfically  the  issues  of  feet  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  premitted  to 
become  effedive. 

Applachian  Power  Company  (70-.M73I 

Appalachian  Power  Company 
("APCk)").  40  Franklin  Road,  Roanoke, 
Virginia  24022,  a  wholly-owned  electric 
utility  subsidiary  of  American  Electric 
Power  Company,  Inc.  ("AEP"),  a 
registered  holding  company,  has  filed 
an  application  under  sections  9  and  10 
of  the  Ad  and  rules  S3  and  54 
thereunder. 

APCo's  central  machine  shop,  located 
in  South  Charleston,  West  Virginia 
("Shop"),  renovated,  rebuilds  and 
modifies  maior  pieces  of  power  plant 


equipment,  such  as  turbine  shells  and 
rotors,  pump  rotors,  motors  and  similar 
equipment  used  by  AEP  system 
companies  in  their  power  plant 
generation  operations.  APCo  requests 
authorization  for  the  Shop  to  perform 
work  for  ncmaffiUates  of  the  same  type 
it  currently  performs  for  AEP  system 
companies  far  an  initial  period  through 
December  3 1,2001. 

APCo  expects  that  the  current  aimual  ■ 
level  of  power  plant  equipment 
maintenance  required  by  AEP  system 
companies  will  remain  constant  in  the 
future.  Due  to  the  increasingly  cyclical 
nature  of  power  plant  maintenance. 
APCo  proposes  lo  perform  work  for 
nonaffiliates  during  Shop's  reduced 
workload  periods,  thereby  avoiding 
layoffs  of  experienced  personnel, 
promoting  more  efficient  use  of  assets 
and  labor  and  lowering  the  average  cost 
of  work  to  user  AEP  system  companies. 
APCo  intends  to  charge  nonaffiliates  a 
price  that  will  include  a  profit 
component.  Revenues  derived  from 
work  performed  for  nonaffiliates  would 
be  used  to  reduce  Shop  overheads, 
thereby  lowering  the  cost  of 
maintenance  services  to  AEP  system 
companies. 

CSW  International.  Inc.,  el  el.  (70-88a5) 

Centeral  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
1616  Woodall  Rodgers  Freeway.  Dallas, 
Texas  75202,  and  its  oonutilily 
subsidiaries,  CSW  International,  Inc. 
("CSWI")  and  CSW  Energy,  hic. 
("Energy"),  both  of  1616  Woodall 
Rxidgers  Freeway,  Dallas,  Texas  75202, 
have  filed  an  application-declaration 
under  sections  6(a),  7  and  12(b)  of  the 
Ad  and  rule  45  thereunder. 

Since  1990,  CSW,  diredly  or  through 
its  whoUy-ovmed  subsidiary,  Energy, 
has  engaged  in  development  activities 
involving,  among  other  types  of 
facilities,  exempt  wholesale  generators 
("EWGs"),  as  defined  in  section  32  of 
the  Act.  Since  1994.  CSW,  diredly  or 
through  its  wholly-owned  subsidiary. 
CSWI,  has  engaged  in  development  and 
investment  activities  relating  lo  EWGs 
and  foreign  utility  companies 
("FUCOs"),  as  defined  in  sedion  33  of 
the  Ad.  By  orders  of  the  Commission,' 
CSW  is  authorized  to  finance  the 
operations  of  Energy,  CSWI  and  their 
respedive  subsidiaries  through 
acquisitions  of  securities,  capital 
contributions,  open  account  advances, 
loans,  guarantees  and  other  forms  of 
credit  support.  In  resped  of  Energy, 
CSW  is  authorized,  among  other  things, 
to  make  loans,  capital  contributions  and 


<  See  HCAR  Noi.  2S«17  (Not.  28.  IIMSI:  2»4I6 
(Nov.  28.  IMS);  ai>d  2S383  (Sapl.  2?.  199S). 
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open  account  advances  (collectively,  the 
"Advances")  througli  Oecembar  31, 
2000,  in  an  aggregate  amount  not  to 
exceed  S2S0  million. 

Energy  intends  to  issue  up  to  $500 
million  aggregate  principal  amoimt  of 
debt  securities  &oro  time  to  time 
through  December  31, 2006  (the 
"Securities")  to  tliird  partios.'  The 
applicants  state  that  the  third  parties 
will  have  no  recourse  to  CSW  or  any  of 
its  domestic  public  utility  subeidiaries 
in  respect  of  the  Securities.  Prom  time 
to  time,  Energy  will  loan  all  or  a  portion 
of  the  proceeds  of  the  sale  of  the 
Securities  to  CSWI.'  which  will  use  the 
proceeds  to  invest  in  EWGs  and  FUOOs. 
From  time  to  time.  Energy  tvill  use  all 
or  portion  of  the  proceeds  of  the  sale  of 
the  Securities  to  invest  in  EWGc. 

CSWI  requests  authorization,  during 
the  period  ending  five  years  after 
issuance  of  the  Commission's  order  in 
this  matter,  the  guarantee  Energy's 
performance  obligations  under  the 
Securities.  No  fees  or  interest  will  be 
paid  to  CSWI  by  Energy  or  any  other 
associate  company  in  connection  with 
the  guaranty.  In  addition,  CSW  will  not 
seek  reimbunement  of  the  Advances 
until  the  maturity  of-the  Securities.  The 
applicants  state  that  any  funds 
separately  provided  by  CSW  to  Energy 
or  CSWI,  in  the  form  of  intercompany 
loans,  capital  contributions  and  open 
account  advances,  will  not  be  used  by 
Energy  or  CSWI,  as  the  case  may  be. 
towards  their  respective  obligations 
under  the  Securities. 

For  the  Commissioo,  liy  Uie  Division  of 
Investment  Maxugement,  pursuant  to 
delegated  authority. 
Mafgani  H.  IMcFariaad, 
Deputy  Secniary. 
IFR  Doc  96-1S993  Filed  7-2S-96:  B:4S  ami 
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Van  Kampan  American  Capital  Equity 
Opportunity  Truat  Seriaa  28;  Notice  of 


July  19. 1996. 

AOENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 


*  AppUcanli  ftala  Ihil  dn  SKsriUaa  will  ba 
iMiMd  punnant  to  th«  examptiaD  aflordad  by  niJa 
52. 

>  Applicanla  lOla  thai  dia  loana  will  alao  ba 
t  punuant  to  nils  52. 


APPUCANT:  Van  ICampen  American 
Capital  Equity  Opportunity  Trtist,  Series 
28. 

RELEVANT  ACT  aeCDCNS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  section  12(d)(3). 
aUMHART  OF  AmjCATION:  Applicant 
requests  an  order  on  behalf  of  itself  and 
certain  subsequent  aeries  (each  a 
"Series")  to  permit  certain  Series  (the 
"Strategic  Five  Series")  to  invest  up  to 
20.5%  and  other  Series  (the  "Strategic 
Ten  Series")  to  invest  up  to  10.5%  of 
their  respective  total  assets  in  sectirities 
of  issuers  that  derived  more  than  15% 
of  their  gross  revenues  in  their  most 
recent  Gscal  year  from  securities  related 
activities. 

RUNQ  OATCB:  The  application  was  Gled 
on  lune  7, 1996. 

ICARMG  on  NOTIFICATION  OF  HEAIMNO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  shotild  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  13,  1996,  and  should  be 
accompanied  by  prtxjf  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  retjuest  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549. 
Applicant,  c/o  Van  Kampen  American 
Clapital  Distributors,  Inc.,  One  Parkview 
Plaza,  Oakbiook  Terrace,  Illinois  B0181. 
FOR  FURTHER  MFORHATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Cotmsel, 
at  (202)  942-0583,  or  Robert  A. 
Robertson,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
8UPRl£MB(TARY  dFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  applicatitm 
may  be  obtained  for  a  fee  irom  the  SEC's 
PubUc  Rsfarence  Branch. 

Applicant's  Kepraaenlations 

1.  Each  Series  will  be  a  series  of  Van 
ICampen  iMnerican  (Dapital  Equity 
Opportunity  Tntst.  a  tmit  investment 
trust  registered  under  the  Act.  Van 
iCampen  American  C:apital  Distributors, 
Inc.  is  the  depositor  for  the  Trust  (the 
"Sponsor"). 

2.  Each  Strategic  Five  Series  will 
invest  approximately  20%,  but  in  no 


event  more  than  20.5%,  of  the  value  of 
its  total  assets  in  each  of  the  five  stocks 
with  the  second  through  the  sixth 
lowest  per  share  stock  price  of  the  ten 
common  stocks  having  the  highest 
dividend  yields  in  the  Dow  )ones 
Industrial  Average  (the  "DJIA"),  the 
Financial  Times  Indtistrial  Ordinary 
Share  Index  (the  "FT  Index"),  the  Hang 
Seng  Index,  the  Nikkei  225  Index,  the 
Carman  Stock  Index  (the  "DAX"),  the     " 
Chilean  IPSA  Index  (the  "IPSA"),  the 
Mexican  Bolsa  Index  (the  "IPC"),  or  the 
Straits  Times' Industrial  Index  (the 
"Straits")  (collectively,  the  "Strategic 
Five  Indexes"). '  Each  Strategic  Ten 
Series  will  invest  approximately  10%, 
but  in  no  event  more  than  10.5%,  of  the 
value  of  the  Series'  total  assets  in  each 
of  the  ten  common  st(x:ks  having  the 
highest  dividend  yields  on  the  Nikkei 
225  Index,  the  DAX,  the  IPSA,  the  IPC, 
or  the  Straits  (collectively,  the  "Strategic 
Ten  Indexes").  Dividend  yields  will  be 
calcnilated  as  of  a  date  no  more  than  five 
business'days  prior  to  the  Series'  initial 
date  of  deposit.  Each  Series  will  hold  its 
stocks  for  approximately  one  year. 

3.  Each  Index  is  recognized  indicator 
of  the  stock,  market  in  its  respec:tive 
coimtry.  The  DJIA,  which  is  the 
property  of  DOW  Jones  &  Cx)mpany, 
Inc.,  comprises  30  common  stotdcs 
chosen  by  the  editors  of  The  Wall  Street 
Journal.  'The  FT  Index  comprises  30 
common  stcxd^s  chosen  by  the  editors  of 
the  Financial  Times  as  representative  of 
British  industry  and  (x>mmerce.  The 
Hang  Seng  Index  comprises  33  of  the 
slocks  listed  on  the  Stock  Exchange  of 
Hong  Kong  Ltd.  The  Nikkei  225  index 
is  comprised  of  225  Japanese  c:ompanies 
listed  on  the  Tokyo  StcxJc  Exchange. 
The  DAX  is  a  total  return  index  of  30 
selected  German  blue  chip  stocks  traded 
on  the  Frankfurt  Stock  Exchange.  The 
IPSA  i.s  a  capitalization-weighted  index 
of  40  stocks  trading  on  the  Santiago 
Stock  Exchange.  The  IPC  is  a 
capitalization-weighted  index  of  the 
leading  stocks  on  the  Mexican  Stix:k 
Exchange.  The  Straits  is  a  price- 
weighted  index  of  30  stocks  traded  on 
the  Stock  Exchange  of  Singapore 
compiled  by  the  Straits  Times 
newspaper  of  Singapore.  The  publishers 
of  the  Indexes  are  not  affiliated  with  any 
Series  or  the  Sponsor,  and  do  not 


^  Tha  Sponaor  Mill  atlampl  to  punituae  aqual 
values  of  each  of  tha  common  stodu  in  a  Saries' 
ponfolio.  Hownr,  It  ia  mora  afflciaal  if  MCurfttoa 
are  purchaaed  io  100  ihare  Iota  and  SO  share  loti. 
Aa  a  reaull.  each  Slimtagic  Five  Seriaa  may  purchaae 
aecuriUae  of  a  aacuritiaa  related  iaauer  that 
repreaent  in  excsia  of  20% ,  but  in  no  event  mora 
than  20.5%.  of  such  Sariea'  aaaeta  on  the  lottial  date 
of  llapoalL  Similarly,  each  Strategic  Ten  Seriea  may 
purcbaae  aacurittea  of  a  securities  related  iaauer  that 
tepnaent  orar  10%,lKit  in  no  event  mot* this 
1I>.S%.  of  auch  Sariea'  aaaeta. 


participate  in  any  way  in  the  creation  of 
any  Series  or  the  selection  of  its  stocks. 

4.  The  securities  deposited  in  each 
Series  vvill  be  chosen  solely  according  to 
the  formula  described  above,  and  will 
not  necessarily  refiect  the  research 
opinions  or  buy  or  sell 
recommendations  of  the  Sponsor.  The 
Sponsor  is  authorized  to  determine  the 
ilate  of  deposit,  to  purchase  securities 
for  deposit  in  the  Series,  and  do 
supervise  each  Series'  portfolio.  The 
Sponsor  will  have  no  discretion  as  to 
which  secnirities  are  purchased. 
Securities  deposited  in  a  Series  may 
include  securities  of  securities  related 
issuers. 

5.  The  portfolios  of  the  Series  will  not 
be  actively  managed.  S^les  of  portfolio 
securities  will  be  made  in  connection 
with  redemptions,  for  payment  of 
expetises,  and  at  termination  of  the 
Series  on  a  date  specified  a  year  in 
advance.  The  Sponsor  does  not  have 
discretion  as  to  when  securities  will  be 
sold  except  in  extremely  limited 
(nrcnimstances,  suc:h  as  a  default  in  the 
payment  of  any  outstanding  obligation, 
a  decrease  in  the  price  of  a  security,  or 
other  credit  factors  so  that,  in  the 
opinion  of  the  Sponsor,  the  retention  of 
the  secnirities  would  be  detrimental  to 
the  Series. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(3)  of  the  Act  prohibits 
an  investment  company  from  acquiring 
any  security  issued  by  any  person  who 
is  a  broker,  dealer,  imderwriter,  or 
investment  adviser.  Rule  12d3-rl 
thereunder  exempts  the  pun:hase  of 
set:urities  of  on  issuer  that  derived  more 
than  15%  of  its  gross  revenues  in  its 
most  recent  fiscal  year  from  securities 
related  activities,  provided  that,  among 
other  things,  immediately  after  such 
acquisition,  the  acquiring  company  has 
invested  to  more  than  5%  of  the  value 
of  its  total  assets  in  securities  of  the 
issuer. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
transaction,  or  class  of  transactions  from 
any  provision  of  the  Act  or  any  rule 
thereimder,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  provision  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions'of  the  Act. 

3.  Applicant  requests  an  exemption 
under  section  6(c)  from  section  12(d)(3) 
to  permit  a  Strategic  Five  Series  to 
invest  up  to  approximately  20%,  but  in 
no  event  more  than  20.5%,  of  the  value 
of  its  total  assets  in  seciuities  of  a 
securities  related  issuer,  and  to  permit 
a  Strategic  Ten  Series  to  invest  up  to 
10%,  but  in  no  event  more  than  10.5%, 


of  the  value  of  its  total  assets  in 
securities  of  a  securities  related  issuer. 
Each  Series  will  comply  with  all  of  the 
conditions  of  rule  12d3-l,  except  the 
cxindition  prohibiting  an  investment 
company  from  investing  more  than  5% 
of  the  value  of  its  total  assets  in 
seciuities  of  a  securities  related  issuer. 

4.  Section  12(d)(3)  was  intended  to 
prevent  investment  companies  from 
exposing  their  assets  to  the 
entreprenetmal  risks  of  securities 
related  businesses,  to  prevent  potential 
tx)nilic:ts  of  interest,  and  to  eliminate 
certain  reciprocal  practices  between 
investment  companies  and  securities 
related  businesses.  One  potential 
conflict  could  cxxtir  if  an  investment 
company  purchased  securities  or  other 
interests  in  a  broker-dealer  to  reward 
that  broker-dealer  for  selling  fimd 
shares,  rather  than  solely  on  investment 
merit.  Applicant  believes  that  this 
concern  does  not  arise  in  coimection 
with  its  application  bec:ause  neither  the 
Series  nor  the  Sponsor  has  discretion  in 
cihoosing  the  portfolio  securities  or 
amount  purchased.  The  security  must 
first  be  included  in  the  appropriate 
Index,  each  of  whi<:h  is  unaffiliated  with 
the  Sponsor  and  the  applicant.  In 
addition,  with  respect  to  the  Strategic 
Five  Series,  each  security  must  also 
qualify  as  one  of  the  five  stocks  with  the 
second  through  the  sixth  lowest  dollar 
per  share  stock  price  of  the  ten  highest 
dividend  yielding  stocks  in  the  relevant 
Strategic  Five  Index.  With  respect  to  the 
Strategic  Ten  Series,  the  securities  must 
also  qualify  as  one  of  the  ten  highest 
dividend  yielding  securities  in  the 
relevant  Strategic  Ten  Index. 

5.  Applicant  also  believes  that  the 
effect  of  a  Series'  purchase  on  the  stock 
of  parents  of  broker-dealers  would  be  de 
minimis.  The  common  stocks  of 
securities  related  issuers  represented  in 
the  Indexes  are  widely  held,  have  active 
markets,  and  that  potential  piuchases  by 
any  Series  woiUd  represent  an 
insignificant  amoimt  of  the  outstanding 
common  stock  and  trading  volume  of 
any  of  these  issues.  Acxordingly, 
applicant  believes  it  is  highly  unlikely 
that  purchases  of  these  securities  by  a 
Series  would  have  any  significant 
impact  on  the  market  value  of  such 
securities. 

6.  Another  potential  confiict  of 
interest  could  occur  if  an  investment 
company  directed  brokerage  to  a  broker- 
dealer  in  which  the  company  has 
invested  to  enhanc:e  the  profitability  of 
the  broker-dealer  or  to  assist  it  during 
financial  difficulty,  even  though  that 
broker-dealer  may  not  offer  the  best 
price  and  execution.  To  preclude  this 
type  of  conflict,  applicant  agrees,  as  a 
condition  of  this  application,  that  no 


company  held  in  the  portfolio  of  a 
Series,  nor  any  affiliate  thereof,  will  act 
as  a  broker  for  any  Series  in  the 
purchase  or  sale  of  any  seimrity  in  its 
portfolio.  In  light  of  the  above,  applicant 
t>elieves  that  its  proposal  meets  the 
section  6(c)  standards. 

Applicant's  Ondition 

Applicant  agrees  that  the  requested 
exemptive  order  may  be  conditioned 
upon  no  company  held  in  the  portfolio 
of  a  Series,  nor  any  affiliate  thereof, 
acting  as  broker  for  any  Series  in  the 
purchase  or  sale  of  any  security  for  the 
Series'  portfolio. 

For  the  SEC  by  the  Division  of  Investment 
Management,  ttnder  delegated  authority. 
Maigaral  a  McFarland, 
Deputy  Secretary. 

IFR  Doc.  96-18994  Filed  7-25-96: 8;4S  ami 
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Self-Regulalory  Organizations; 
American  Slock  Exctianoe,  Inc.;  Order 
Qrantkig  Approval  to  Propoead  Rule 
Change  and  Notice  of  Filing  and  Onier 
Granting  Accelecated  Approval  to 
Amendment  No.  1  to  Propoaed  Rule 
Cliange  Relating  to  Amendmenta  to 
Rule  117  (Trading  Halta  Due  to 
Extraordbtary  Martot  Volatility) 

)uly  19, 1996. 
I.  IntroductioD 

On  April  11, 1996,  the  American 
Stock  Extdiange,  lac.  ("Amex"  or 
"Exc:hange")  submitted  to  the  Sectirities 
and  Exchange  Commission  ("SEC  or 
"Commission"),  pursuant  to  Section 
19(h)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") «  and  Rule  19b-« 
theretmder,'  a  proposed  rule  change  to 
amend  its  tnrcuit  breaker  rules. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  37146  (Apr. 
26,  1996),  61  FR  19650  (May  2, 1996).^ 


■i5U.s.c.7a«(b)li). 

»17eTR2«.I9b-«. 

'The  Commission  tus  received  one  conunenl 
tetter  specifically  addressing  the  Amex  proposal  as 
well  as  the  identical  rule  proposal  of  the  New  Yori 
Stock  Exchange  ("NVSE"!-  See  Letter  from  Joseph 
R.  Hardiman,  f^^stdenl.  National  Associalion  of 
Securities  f>elpr8.  to  lonitlhan  C.  Kate.  Secretary. 
.Sl£.  datod  May  23.  1996.  'rhe  Commission  has  also 
received  three  additional  comment  letters  on  the 
NYSE's  proposal.  See  Leiter  from  William  R.  Rolhe. 
Chairman,  and  fobn  L.  Walson  III.  President. 
Security  Traders  Association,  to  (onalhan  G  Kata. 
Secretary.  SEC  dated  May  tO.  1996;  Letter  from 
Peter  W.' Jenkins.  Chairman,  and  Holly  A.  Stark. 
Vice  Chairman.  Securities  Traders  Asaociatioo's 
Institutional  Conunittee,  to  Jonathan  G.  Katz. 
Secretary,  SBC  dated  t4ay  17.  I9S6:  Letter  ton 
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On  July  10, 1996.  the  Exchange 
submitted  to  the  Commission 
Amendment  No.  I  to  the  proposed  rule 
change,*  This  order  approves  the 
proposed  rule  change,  including 
Amendment  No.  1  on  an  accelerated 
basis. 

n.  Description  ofPiopoaal 

Currently,  Amex  Rule  117  provides 
that  if  the  Dow  Jones  Industrial  Average 
("DJIA") '  falls  250  or  moro  points 
below  its  previous  trading  day's  closing 
value,  trading  in  all  stocks  on  the 
Exchange  will  halt  for  one  hour.  II 
further  provides  that,  if  on  the  same  day 
the  DIIA  drops  400  or  more  points  from 
its  previous  trading  day's  close,  trading 
on  the  Exchange  will  halt  for  two  hours. 

Moreover,  Commentary  .03  to  Amex 
Rule  117  provides  that  if  the  2S0-point 
trigger  is  reached  during  the  last  hour, 
butoefore  the  last  half-hour,  of  trading, 
or  if  the  400-point  trigger  is  reached 
during  the  last  two  hours,  but  before  the 
last  hour,  of  trading,  the  Exchange  may 
use  abbreviated  reopening  procedures 
either  to  permit  trading  to  reopen  l)efore 
4:00  p.m.  or  to  establish  closing  prices. 
Current  Commentary  .03  to  Amex  Rule 
117  further  provides  that  if  the  250- 
point  trigger  is  reached  during  the  last 
balf-hour.'or  if  the  400-point  trigger  is 
reached  during  the  last  hour,  the 
Exchange  shall  not  reopen  for  trading  on 
that  day." 

With  the  proposed  rule  change,  the 
Exchange  proposes  to  revise  its  circuit 
breaker  rules  so  that  the  time  periods  for 
baiting  trading  when  the  250-point  or 
400-point  level  is  triggered  would  be 
shortened  from  one  hour  and  two  hours 
to  one-half  hour  and  one  hour. 


Paul  Schott  Steveru.  Senior  Vice  Pnwidenl  and 
General  Counsel.  Investment  Company  Institute,  to 
Jonathan  C.  Katz.  Secretary.  SEC.  dated  May  23. 
1996.  Because  the  NYSrs  proposal  is  identical  to 
tiiat  or  Amex.  Issues  raised  in  Ihase  comment  letters 
apply  equally  to  botli  rule  proposals.  The  comment 
letters  are  sununarixed  in  the  Commission's  NYSE 
order  and  Iba  Commission's  discussion  in  the  NYSE 
order  is  applicable  to  this  order.  See  Securities 
Exchange  Act  Release  No.  .174S7  (July  19.  1996) 
(apprtiving  NYSE's  proposal  to  shorten  the  periods 
for  halting  trading  wtwn  circuit  breakers  levels  are 
triggered  t 

*Sec  letter  tiom  Ceraldine  M.  Brindisi.  Vice 
President  and  Corporate  Secretary.  Amex.  to  Ivetle 
Lopez.  Assistant  Director.  Division  or  Market 
Ragulation.  SEC.  dated  |uly  9.  1996  ("Amendment 
No.  1 ").  For  a  description  of  Amendment  No.  1 .  eee 
infra  note  9  and  accompanying  text. 

^  "I>ow  Jones  Industrial  Average"  is  a  service 
mark  of  Dow  (ones  &  Company,  inc. 

"AniAxRule  117  was  approved  by  the 
Coaunisaion  on  a  pilot  basis  on  October  19.  1966 
and  has  been  extended  annually  since  theh.  with 
the  most  recent  extension  expiring  on  October  31. 
1996.  The  Exctiange  proposes  to  adopt  amendments 
to  Antes  Rule  117  to  coiiKide  with  Ibe  year-to-year 
pilot  pn^ewm.  See  Sacurltiea  Exchange  Act  Release 
Noe.  26196  (Oa.  19.  19861.  53  FR  41637  (Oct.  24. 
lauy.  36414  (Oct.  2S.  19BS).  60  FR  SS630  (Nov.  1. 
19961. 


respectively.'  The  Exchange  believes 
the  proposed  amendments  are  an 
appropriate,  measured  response  to  the 
significant  technological  prcwress  made 
by  the  securities  markets  and  the  broker- 
dealer  community  since  1988  in 
efficiently  accommodating  large  order 
imbalances  that  may  occur  under 
volatile  market  conditions.  The 
Exchange  believes  that  the  shortened 
time  pericxls  should  now  provide 
sufficient  opportimity  for  market 
participants  to  evaluate  market 
conditions  and  avoid  uimecessary 
delays  in  resumption  of  trading. 

With  respect  to  Ommentary  .03,  in 
its  original  proposal,  the  Exchange 
proposed  to  replace  the  provision  with 
an  amendment,  which  would  provide 
that  if  the  2S0-point  trigger  is  reached 
during  the  last  half-hour  of  trading,  or 
if  the  400-poiDt  trigger  is  reached  during 
the  last  hour  of  trading,  (he  Exchange 
may  use  abbreviated  reopening 
prtxedures  to  establish  new  last  sale 
prices.*  Subsequently,  the  Exchange 
filed  Amendment  No.  1  to  eliminate  the 
proposed  provision  for  the  abbreviated 
reopening  procedures  to  establish  new 
last  sale  prices  if  trigger  values  are 
reached  in  the  last  one-half  hour  or  hour 
of  trading.'  Therefore,  the  Exchange 
now  proposes  to  delete  the  current 
provision  in  Commentary  .03  without 
adding  new  language. 

IIL  Diaciurioa 

After  careful  review  of  the  Exchange's 
proposed  amendments  to  the  circuit 
breaker  rules  and  for  the  reasons 
iliscussed  below,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  the  requirements  of  Section  6(b). 'Q 
Specifically,  the  Commission  believes 


'  The  Exchange  has  represented  to  the 
Commission  that  it  will  use  the  intermarket 
leteconununicalions  system  koown  as  Information 
Network  for  Futures.  Options,  and  Equities 
("INFOE")  system  as  well  as  the  tTonsolidaled  Tape 
to  announce  the  precise  time  when  the  ciicuit 
breaker  thieaholds  are  toached.  Telephone 
cotTversation  between  Michael  Cavalier.  AsaislanI 
General  (Counsel.  Amex.  and  lennifer  S.  Choi. 
Attorney.  Division  of  Market  Regulation.  SEC  on 
July  9. 1996. 

'  In  coniuni:tion  with  its  propoeal  for  atibreviated 
rtsopening  piTKedures.  the  Exchange  proposed  to 
amend  Amex  Rule  t  to  provide  thai  the  9:3t)  a.m. 
to  4:00  p.m.  trading  seaaion  may  be  itxtended  to 
permit  closing  transactions  pursuant  to  Rule  1 17. 
See  Securities  Exciiange  Ad  Release  No.  37146 
(Apr.  26.  1996).  61  FR  19690  (May  2.  19961. 

"The  Exctiange  also  wilhdnfW  frotn  the  proposed 
rule  ciiange  amendments  to  Rule  1  because  the 
atrimviated  reopening  prtxradures  are  no  longer 
being  ptopoaed  in  the  rule  Bting.  See  Amendment 
No.  1,  supra  note  4. 

i°15U.S.C78((b). 


the  proposal  la  consistant  with  the 
Section  6(bK51  requirements  that  the 
rules  of  an  exchange  be  designed  to 
remove  impediments  to  and  perfiact  the 
mechaniam  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest 

In  1988,  the  Commission  approved 
the  Exchange's  circuit  breaker  proposal, 
along  with  those  of  the  other  securities 
exchanges  and  the  National  Association 
of  Securities  Dealers  ("NASD"),  because 
the  Commission  believed  that  the  circuit 
breaker  rules  proposed  would  help 
promote  stability  in  the  equity  and 
equity-related  markets  by  providing  for 
an  enhanced  opportunity  for  market 
participants  to  assess  information 
during  times  of  extreme  market 
movements."  The  proposals,  in  part, 
were  in  response  to  the  events  of 
October  19, 1987,  when  the  DJIA 
declined  22.6%.  The  Commission 
believed  that  the  circuit  breaker 
proposals  would  provide  market 
participants  with  an  opportunity  during 
a  severe  market  decline  to  reestablish  an 
equilibrium  between  buying  and  selling 
interest  in  a  more  orderly  fashion.  The 
futures  exchanges  also  adopted 
analogous  trading  halts  to  provide 
coordinated  means  to  address 
potentially  destabilizing  market 
volatility." 

Since  the  implementation  of  the 
circuit  breakers,  the  DJIA  has  risen 
significantly.  The  250  point  and  400 
point  triggers,  which  represented  12% 
and  19%  of  the  DJIA  when 
implemented,  now  represent  4.5%  and 
7%  of  the  DJIA.  The  Exchange  and 
members  of  the  industry  have  continued 
to  study  the  chrcuit  breaker  rules  and  to 
consider  the  possible  ejects  of 
triggering  the  current  circuit  breakers  in 
light  of  the  rise  in  the  DJIA  since  their 
implementation. 

while  the  Exchange  evaluates  the 
need  to  tihange  the  circuit  breaker 
trigger  levels,  (he  Cx)mmission  believes, 
in  (he  near  (erm,  i(  is  reasonable  for  the 
Exchange  to  shorten  the  length  of  the 
trading  halts.  The  Exchange  believes 
and  the  Commission  agrees  that,  with 
advances  in  technology  and  increases  in 


<<  See  Securities  Exchange  Act  Release  No.  26196. 
supra  note  6. 

"See  [.otter  from  Todd  E.  Petsel.  Vice  President. 
Financial  Research.  Chicago  Mercantile  Exchange 
I'XXr'J.  to  Jean  A.  Webb,  Secretary,  (Commodity 
Futures  Trading  Commission  ("CFTC").  dated 
September  1. 1988.  See  also  letters  to  Jean  A.  Webb. 
Secretary.  CFTC.  from  Paul  J.  Dralhs.  Vice  President 
and  Secretary.  Chicago  Board  of  Trade  ("CBT'), 
dated  July  29.  19A8;  Michael  Braude.  President. 
Kansas  City  Board  of  Trade  ("KCBT'J,  dated  August 
10. 1968:  and  Milton  M.  Stein.  Vice  President, 
Regulation  and  surveillanca.  New  York  Futures 
Exchange  ("NYFE"|.  dated  Septaminr  2. 1988. 
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the  operational  capacity  of  the  markets, 
the  current  length  of  the  trading  halts 
may  not  be  necessary  for  market 
participants  to  become  aware  of  and 
respond  to  significant  price  movements. 
The  shorter  time  periods  proposed  by 
the  Exchange  for  halting  all  trades 
should  be  sufficient  to  allow  market 
participants  (o  evaluate  and  act  on 
changing  market  conditions  without 
unduly  constraining  market  activities." 
Nevertheless,  the  Commission 
encourages  the  Exchange  and  members 
of  the  industry  to  continue  to  evaluate 
the  trigger  levels  for  the  trading  halts  in 
light  of  the  changing  circumstances  of 
Ibe  markets  since  1988.** 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
The  Exchange's  original  proposal  was 
published  in  the  Federal  Register  for 
the  full  statutory  period  "  and 
Amendment  No.  1,  which  deletes  the 
provision  in  the  proposal  that  provides 
for  an  abbreviated  reopening  session, 
was  submiited  in  response  to  the 
comments  received. ^^  Moreover,  the 
commission  believes  that  deleting  this 
provision  is  appropriate  where  the 
details  of  such  a  session  were  not  fully 


"The  Commission  also  believes  that  shortening 
the  length  of  the  trading  halts  does  not  need  to  be 
tielayed  pending  Ihe  resolution  of  any  other  circuit 
breaker  issues.  While  an  examination  of  the  broader 
issue  of  raising  the  circuit  breaker  triggers  may  be 
wairanted,  the  trading  halt  periods  should  (m 
sbortend  irresprective  of  the  level  of  the  trigger 
points.  See  Securities  Exchange  Act  Release  No. 
374S7,  supra  note  3  (some  comment  letters  distnisa 
other  cinniit  breaicer  issues  that  are  not  dii«ctly 
Involved  in  the  specific  proposal  before  tlie 
Commission). 

^*  To  CDordiiuite  trading  halts  across  all  securities 
and  futures  markets,  the  regional  and  futures 
exchanges  have  submitted  amendmenu  to  their 
circuit  lireaker  rules.  For  more  detail  on  the 
specifics  of  these  proposals,  see  Securities 
Exchange  Act  Release  No.  374S9  (July  19,  1996h 
(.etter  from  Norman  E.  Mains.  Senior  Vice 
President.  Chief  Economist,  and  Director  of 
Research.  CME.  (o  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading  Commission,  dated 
July  5.  1996.  The  NASD's  Policy  Statement  on 
Market  Closings  state  that  the  NASD  will,  upon  the 
request  of  the  Commission,  act  to  halt  domestic 
trading  in  all  securities  quoted  on  Ihe  Nasdaq 
system  and  domestic  trading  in  equity  or  equity- 
related  securities  in  the  over.theK:ounter  market 
The  Commiasion  notes  that  it  has  a  standing  request 
with  the  NASD  to  halt  trading  as  quickly  as 
practicable  whenever  the  NYSE  and  other  equity 
markets  have  suspended  trading.  The  Amex's  and 
NYSE's  pioposed  rule  change  does  not  affect  the    - 
Conunissioo's  standing  request.  See  LBtxet  from 
Richard  Katchum.  Chief  Operating  Oincer  and 
Executive  Vice  President.  NASD,  to  Howard,  to 
Howard  Kramer.  Associate  Director.  SEC.  dated  July 
18. 1996. 

's  See  Securities  Exchange  Act  Releese  No.  37146. 
supra  note  6. 

>•  For  a  detailed  dlacuasion  aboSl  die  comments 
received,  see  Securities  Exchange  Act  Release  No. 
37457,  supra  note  3. 


developed  and  might  have  created 
confusion  on  the  Exchange  or  among  the 
various  equities  and  futures  markets 
during  times  of  extreme  volatility.  Based 
on  the  above,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
Section  6(b](5]  of  the  Act,  (o  accelerate 
approval  of  the  amended  proposed  rule 
change. 

The  Commission  also  believes  that  the 
circuit  breaker  mechanisms  must  be 
coordinated  across  the  U.S.  equity, 
futures  and  options  markets  to  be 
effective  in  times  of  extreme  proposal 
will  become  effective  on  July  22, 1996. 
which  will  also  be  the  effective  date  of 
(he  a.-nended,  rules  of  the  other  markets, 
so  that  the  circuit  breaker  trading  halts 
will  continue  to  be  coordinated  among 
the  different  markets. 

IV.  Solicitation  of  Ckunmenls 

Interested  persons  are  invited  to 
submit  wri((en  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  Ihe 
submission,  all  subsequent 
ameniiments.  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
13  and  should  be  submitted  by  August 
16. 1996. 

V.  ConclusioB 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-96- 
13)  is  approved  and  effective  on  July  22. 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Maif  ant  H.  McFuiaad, 
Deputy  Secretary. 
(PR  Doc.  96-19036  Fileil  7-2S-96:  8:45  ami 
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Setf-Regulatory  Organization*;  Order 
Granting  Acceleratad  Approval  of 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Dissemination  of 
Indications  In  Ck>nnectlon  With  Circuit 
Breeker  Trading  Malts  Under  Rule  117 

July  19,  1996. 
I.  IntroductioD 

Chi  June  17. 1996,  Ihe  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(bKt)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder.'  a  proposed  rule  change  to 
implement  guidelines  for  dissemination 
of  indications  to  the  consolidated  tape 
in  connection  with  the  resumption  of 
trading  following  a  "circuit  breaker" 
trading  halt  pursuant  to  the  Amex's 
Rule  117. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  37356  (June 
24. 1996),  61  FR  33786  (June  28. 1996). 
No*  comments  were  received  on  the 
proposals.' 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  implement 
guidelines  for  the  mandatory 
dissemination  of  indications  to  the 
consolidated  tape  in  connection  with 
the  resumption  of  trading  following  a 
"circuit  breaker"  halt  pursuant  to  its 
Rule  117.''  The  purpose  of  Ihe  proposed 
criteria  is  to  provide  guidance  to  the 
Exchange's  specialists  as  to  the  specific 


"15U.S.a78s(bK2l 
■•17  CFK  20a.30-3(a)(12l. 


'  15  U.S.C  78s(h)(l). 

M7(TR240.19b-4. 

'  The  Commission  notes  that  the  comment  period 
ends  on  July  19.  1996.  and  that  as  of  yet.  no 
comments  have  been  received. 

<  The  Commission  notes  that  Rule  117 — the 
Exclunge's  "circuit  bnuker"  rule — provide*  that 
trading  in  securities  on  the  Exchange  shall  bait  (a 
"Rule  117  bait")  and  not  t^open  for  one  hour  if  the 
Dow  Jones  Industrial  Average  ("DJIA"!  falls  250 
points  or  more  tielow  its  closing  value  on  Ihe 
previous  trading  day  The  rule  provides  further  that 
trading  on  the  Exchange  shall  halt  for  two  hours  If 
the  DJtA  falls  400  points  or  more  on  thatsame  day. 
Rule  117  was  approved  t>v  the  Conunission  on  a 
pilot  basis  on  October  17.  1966  and  has  been 
extended  annually  since  then.  See  Securities 
Exchange  Act  Release  No,  36414  (Oct.  25,  1995),  60 
FR  55630  (Nov.  1.  1995)  ICommiision's  roost  recent 
order  extending  temporary  approval  of  Rule  117). 

The  Amex  has  filed  a  propoeal  to  amend  Rule  117 
to  reduce  from  one  hour  to  thirty  minutes  the  lime 
period  during  which  trading  is  halted  due  to  a 
decline  in  the  DJIA  of  250  points  below  its  closing 
value  on  the  previous  trading  day,  and  in  reduce 
from  two  hours  to  one  hour  the  titne  period  for  a 
halt  due  to  a  4f)0  jwiots  ilecline  in  the  DJIA.  See 
Securities  Exchange  Ad  Release  No.  37146  (April 
26. 1996).  61  FR  19650  May  2.  1996). 
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circunistBnces  under  which  they  are 
required  to  disseminata  indications  if  a 
signiRcant  decline  in  the  price  of  a  atodc 
from  the  previous  last  sale  on  the 
Exchange  is  anticipated  when  trading 
resumes  following  a  circuit  breaker  bait. 
The  Exchange  proposed  to  implement 
the  following  guidelines: 

•  Dissemination  of  an  Indication  shall 
bo  mandatory  prior  to  the  reopening  of 
trading  if  such  reopening  will  result  in 

a  pries  change  constituting  the  lesser  of 
10%  or  three  points  from  the  last  sale 
reported  on  the  Amex.  or  five  points  if 
the  previous  reported  last  sale  in  $100 
or  higher.  No  indications  would  be 
required  if  the  price  change  is  less  than 
one  point.  > 

•  If,  on  any  day  that  a  Rule  117  halt 
is  in  effect,  trading  in  a  security  has  not 
reopened  by  one-half  hour  after  the 
resumption  of  trading  on  the  Exchange, 
the  matter  should  be  treated  as  a 
delayed  opening,  and  would  require  an 
indication  as  well  as  a  Floor  OfBdal's 
supervision. 

According  to  the  Exchange,  it  has 
existing  procedures  which  require 
dissemination  of  indications  prior  to 
delayed  openings  and  reopening 
following  regulatory  or  non-regulatory 
halts  in  individual  securities.  The 
Exchange  will  continue  to  require 
dissemination  of  indications  in  those 
situations.' 

m.  Diaconioii 

After  careful  consideration  of  the 
Amex's  proposal  to  implement 
guidelines  for  dissemination  of 
indications  to  the  consolidated  tape  in 
connection  with  the  resumption  of 
trading  follo«ving  a  "circuit  breaker" 
trading  halt  pursuant  to  the  Amex's 
Rule  117,  the  Commission  finds  that  the 
proposal  is  consisleni  with  the 
requirements  of  Section  6  '  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  Section  6(bl(5)  of  the 
Act,  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 


*  For  «campl«.  if  tlifl  Usi  sate  price  ot  a  stock  was 
S6.  and  Ihe  stocic  would  reopen  at  a  price  change 
of  'A.  no  indication  would  be  required  even  though 
the  price  change  was  greater  than  10%  of  the  last 
sate  price  because  the  price  change  was  less  Itian 
one  point. 

*  The  Exchange  noted  that  Ihe  proposed  criteria 
are  identical  to  those  currently  in  place  at  the  New 
York  Stock  Exchange  ("NYSE"!  in  connection  with 
circuit  breaker  halts  under  NYSE  Rule  SOB.  See 
Securities  Exchange  Act  ReleaM  No.  26419  (January 
S.  19e9),  H  FR  1041  Uanuary  11,  IMS). 

'  15  U.S.C  781(b)(5). 


mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposal  will 
implement  more  specific  guidelines  for 
the  dissemination  of  indications  of 
interest  for  a  lesumptiOD  of  trading 
following  a  "circuit  breaker"  halt.  This 
will  provide  more  clarity  as  to  the 
reopening  procedures  in  these 
circumstances. 

The  Commission  finds  good  cause  for 
approving  the  Exchange's  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  Rling 
thereof  in  the  Federal  Regiater.  The 
proposal  is  virtually  identical  to 
procedures  that  have  been  in  place  for 
several  years  at  the  NYSE.  In  addition, 
clarification  of  dissemination 
procedures  will  help  provide  more 
certainty  to  the  Amex  procedures, 
which  is  important  in  the  maintenance 
of  bir  and  orderly  markets.  Therefore, 
the  Commission  believes  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Sections  6  and  lS(h)(2) 
of  the  Act 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,<>  that  the 
proposed  rule  change  (SR-Amex-96- 
-21)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc  «fr-19037  F'lled  7-25-96: 8:45  ami 
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Setf-Regulatoiy  Organizations;  Notice 
of  Filing  and  Ontar  Qrantlng 
Aeeatwatsd  Approval  of  Propoaad 
Rul«  Change  by  tt<e  American  Stock 
Exchange,  Inc.  Relaling  to  a  Pilot 
Program  lor  Execution  of  Odd-Lot 
Orders 

July  19,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
July  S,  1996,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Ckimmission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  U  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  (Commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed 
rule  change. 

I.  Self-Regulalory  Oiganixalioa'i 
Statement  of  Ihe  Terms  of  SniMlaiice  of 
the  Propoaed  Rule  Change 

The  Exchange  proposes  to  extend  for 
four  months  its  existing  pilot  program 
under  Amex  Rule  205  requiring 
execution  of  odd-lot  market  orders  at 
the  prevailing  Amex  quote  with  no 
differential  charged.' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoee  of.  and 
Statutory  Basis  Ibr,  Ilia  Proposed  Rule 
Change 

In  its  filing  with  the  (Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose.  The  (Commission  has 
approved,  on  a  pilot  basis  extending  to 
August  8, 1996,  amendments  to  Amex 
Rule  205  to  require  execution  of  odd-lot 
market  orders  at  the  Amex  quote  with 
no  odd-lot  differential  charged.^  The 
procedures  were  initially  approved  by 
the  (Commission  in  1989^  and  were 
most  recently  extended  in  February 
1996.5 


•15U.S.C.  7aa(hl(2). 

•17  CPR  2a0.3O-3(a)(12). 
MSU.S.C78a(bl(l). 


'  The  Exchange  seeks  accelerated  approval  of  the 
proposed  rule  change  in  order  to  allow  the  pilot 
program,  which  expires  on  August  B,  1996,  to 
continue  without  interruption. 

>  Securities  Exchange  Act  Release  No.  35344  (Feb. 
S.  19951. 60  FR  BOO  (approving  File  No.  SR-Amex- 
95-03). 

*  Securities  Exchange  Act  Release  No.  26445  (Jan. 
10.  19891.  54  FR  224S  (approving  File  No.  SR- 
AiDex-aa-23). 

^  See  Securities  Exchange  Act  Release  No.  3682 1 
(Feb.  6.  1996).  61  FR  6050  (approving  File  No.  SR- 
AiTiex-9fr-06).  f*rior  to  this  release,  the  Commission 
had  extended  this  pilot  program  eleven  times.  Sen 
Securities  Exchange  Act  Release  Nos.  34949  (Nov. 
8.  1994),  59  FR  S»863  (approving  File  No.  SR- 
Amex-94-47);  34496  (Aug.  S.  1994).  59  ¥H  41807 
(approving  File  No.  SR-AmeX'94-28);  335S4  (Feb. 
7.  1994).  59  FR  6963  (approving  File  No.  SR-Amex- 
93-45):  32726  (A^fe.  9,  1993).  58  FR  433S4 
(approving  File  No.  SR-Aniax-93-24):  31828  (Fab. 
5. 1993),  58  FK  84234  (approving  File  No.  SR- 
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In  approving  prior  extensions  to  the 
Exchange's  odd-lot  pilot  program,  the 
Commission  has  expressed  interest  in 
the  feasibility  of  the  Exchange  utilizing 
the  Intermarket  Trading  System  ("ITS") 
best  bid  or  ofier,  rather  than  the  Amex 
bid  or  offer,  for  purposes  of  the 
Exchange's  odd-lot  pricing  system.  In 
File  No.  SR-Amex-95-03,  requesting  a 
fiirther  extension  of  the  pilot  prt)gram, 
the  Exchange  stated  that  it  had 
determined  to  proceed  with  systems 
modifications  to  provide  for  execution 
of  odd-lot  market  ordere  at  the  ITS  best 
bid  or  offer." 

The  Commission  has  approved 
amendments  to  Amex  Rule  205  to 
accommodate  the  prospective 
modifications  to  the  Exchange's  odd-lot 
pricing  system.'  Specifically,  amended 
Amex  Rule  205  would  provide  that  odd- 
lot  market  orders  to  buy  or  sell  would 
be  filled  at  the  "adjusted  ITS  offer"  or 
"adjusted  ITS  bid,"  respectively,  which 
would  be  defined  in  Amex  Rule  205, 
(Commentary  .04,  as  the  lowest  offer  and 
highest  bid  disseminated  by  the  Amex 
or  by  another  ITS  participant  market" 
Where  quotation  information  is  not 
available  le.g.,  when  quotation 
collection  or  dissemination  faciUties  are 
inoperable)  odd-lot  market  orders  would 
be  executed  at  the  prevailing  Amex  bid 
or  offer,  or  at  a  price  deemed 
appropriate  under  prevailing  market 
conditions.  These  procedures  also  will 
apply  to  odd-lot  limit  orders  that  are 
iminediately  executable  based  on  the 
Amex  quote  at  the  time  the  order  is 
received  at  the  trading  post  or  through 
PER 

As  the  Exchange  noted  in  SR-Amex- 
95-24,  it  will  implement  these 
amendments  upon  completion  of  the 
necessary  systems  enhancements  by  the 
Exchange  and  the  Securities  Information 
Automation  (Corporation  ("SIAC"). 


Amex-93-Oe):  30305  (Ian.  20.  1992).  57  FR  4653 
(approving  Pile  No.  SR-Amax-92-04):  29922  (Nov. 
8.  19911.  56  FR  58409  (approving  File  No.  SR- 
Amex-91-30)^  29186  (Iktoy  19.  1991).  56  FR  22488 
(approving  File  No.  SR-Amex-91-09);  28758  Oan. 
10.  1991),  56  FR  1656  (approving  File  No.  SR- 
Amex-90-39);  27590  (Jan.  5.  1990),  55  FR  1123 
(approving  File  No.  SR-Amex-a9-31). 

**  See  Securities  Exchange  Act  Release  No.  35344 
(Feb.  8. 1995).  60  FR  8430  (approving  File  No.  SR- 
Amax -95-031. 

'  See  Securities  Exchange  Act  Release  No.  36181 
(Sept.  1. 1995).  60  FR  47194  (approving  File  No. 
SR-Amex-95-24). 

■In  order  to  protect  against  the  inclusion  of 
incorrect  or  stale  quotations  when  determining  the 
highest  bid  and  lowest  offer,  Amex  Rule  205. 
Commentary  .04.  contains  seven  crileria  that  must 
be  rrvel  before  a  quotation  in  a  stock  from  another 
rrs  market  center  will  be  considered.  If  the  ITS 

Suolation  fails  to  meet  one  of  the  specified  criteria, 
le  best  bid  or  offer  disseminated  by  the  Exchar>ge 
will  be  used.  See  Securities  Exchange  Act  Release 
No.  38181  (Sept.  1,  1995),  60  FR  47194  (approving 
File  No.  SR-AnMx-9S-24). 


Upon  implementation  of  the  amended 
rule,  the  Exchange  will  notify  the 
(Commission,  as  well  as  Exchange 
memt>ers  and  member  organizations.  In 
order  to  provide  the  additional  time 
necessary  to  implement  these  systems 
enhancements,  the  Exchange  proposes 
to  extend  the  existing  pilot  program 
procedures  under  Amex  Rule  205  for  an 
additional  four-month  pericxi. 

2.  Statutory  Basis.  The  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  Section  6(b) "  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  ">  and  Section 
llA(a){l) "  in  particular  in  that  it  is 
designed  to  facilitate  the  economically 
efficient  execution  of  odd-lot 
transactions  and  to  improve  the 
execution  of  customera'  ordere. 

fl.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  with 
respect  to  the  proposed  rule  change. 

m.  Solicitation  of  CooBenla 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  .six  copies  thereof  virith  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  virith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  at 
Ihe  (Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
25  and  should  be  submitted  by  August 
16, 1996. 


IV.  ConnniMJon'i  Fimiiasi  and  Older 
Grontiiig  Accelerated  Appmal  of  lh« 
Proposed  Rule  Ghoiiga 

The  Commission  finds  (hat  the 
Exchange's  proposal  to  extend  its  pilot 
program  (xinceming  the  execution  of 
odd-lot  orders  to  December  8, 1996,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  Section  6n>)(5)  and 
Section  llA(a)(l)  of  the  Ad  "  because 
the  Exchange's  proposed  pricing 
prtx»dures  are  designed  to  bicilitate 
transactions  in  odd-lot  orders,  to  help 
ensure  the  economically  effident 
execution  of  these  transactions,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  (Commission  further 
believes  the  revised  procedures  should 
provide  investors  with  more  timely 
executions  of  their  odd-lot  ordere  and 
should  produce  execution  pric»s  that 
more  accurately  reflect  market 
conditions  than  would  otherwise  be  the 
case  under  the  pre-pilot  pricing 
procedures.*^ 

Nevertheless,  the  (Commission  is 
concerned  that  the  Exchange  has  been 
unable  to  implement  the  new  odd-lot 
pricing  procedures  as  planned.  Under 
the  current  pilot  pricing  procedures, 
which  only  use  the  Amex  quote  in 
establishing  the  execution  prices,  some 
odd-lot  orders  may  be  receiving  the  best 
available  price."  Therefore,  the 
(Commission  strongly  encourages  the 
Exchange  to  complete  the  systems 
modifications  upon  which 
implementation  of  the  new  odd-lot 
pricing  procedures  depend  as  soon  as 
possible.  '5  To  ensure  that  the 
Commission  is  adequately  informed  of 
the  Exchange's  progress  towards  such 
completion,  the  Commission  again 
requests  that  the  Exchange  provide  the 
Commission  with  a  status  report 
regarding  this  project  on  the  first  day  of 
every  month  until  the  necessary  system 
modifications  are  completed.  Finally, 


•I5U.S.C78t(b). 

'•isUiCrsUbXS) 

"t5U.aC78k-l(aXl). 


'■'IS  U.&C.  7af[bllS) and  7ak-1(aH1) 

"Prior  to  the  1989  pilot  program,  odd-lot  market 
orders  were  routed  to  a  specialist  and  held  in 
accumulation  in  the  PER  system  or  by  the  specialist 
until  a  round-lot  execution  in  that  security  took 
place  on  the  Exchange.  Subsequent  to  the  round-lot 
execution,  the  odd-lot  order  received  the  same  price 
as  the  last  E.xchange  raiind-lol  transaction.  plu5  or 
minus  an  odd-lot  dealer  differential.  See  Securities 
Exchange  Act  Release  No  26445  Oan.  10. 19891.  54 
FR  2248  (approving  File  No,  SR-Amex-a8-23). 

'  *  See  Securities  Exchange  Act  Relaaae  No.  35344. 
(Feb  8.  19951.  60  FR  8430  (noting  that  the 
Exchange's  current  pricing  formula  lioes  not 
include  quotations  hom  other  markats.) 

'^  As  noted  above,  the  new  ptixedurea  provide 
for  odd-lot  market  ordere  to  be  fitted  at  the 
"adjusted  trS  beet  bid  or  ofTer." 
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upon  completion  of  the  systems 
modifications,  the  Exchange  should  give 
advance  notice  to  the  Commission  of  the 
date  when  the  now  odd-lot  pricing 
procedures  are  to  be  implemented.'" 
The  Commission  finds  good  causes 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  This  will  permit  the 
pilot  program  to  continue  on  an 
uninterrupted  basis  while  the  Amex 
works  to  implement  the  new 
procedures.  In  addition,  the  procedures 
the  Exchange  proposes  to  continue 
using  are  identical  to  the  procedures 
that  were  published  previously  in  the 
Federal  Register  for  the  Full  comment 
period  and  were  approved  by  the 
Commission.'^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  '•  that  the 
proposed  rule  change  (SR-Amex-96- 
25)  is  approved  on  a  pilot  basis  for  a 
four-month  period  ending  on  December 
8^1996. 

'  For  the  Commiiaion,  by  the  Division  of 
Marliel  Regulation,  pursuant  to  delegated 
authority." 

IPR  Doc  96-19038  Filed  7-JS-96;  8:4S  ami 
•nun  ooM  «io-*i-« 


rnmaei  Na  M-3745*;  FH*  Noa.  SR-BSE- 

M-4,  SR-csoE-a»-z7.  sn-CHX-ao-M, 

8R-PMI-W-12] 

SaH-Ragulaloiy  Organizations:  Node* 
of  Rimg  and  Order  Granting 
Accalaramd  Approval  of  Propoiad 
Ruia  Clunga  by  Km  Boalon  Sloctt 
Exdianga,  Inc.  Chlcaso  Board 
Options  Exchange,  bicorporalsd, 
Chicago  Stock  Exchange,  Inc.  and 
Phlladelphia  Slock  Exchange  inc., 
RetoOng  10  Amendments  to  Trading 
Halts  Due  to  Extraordinary  Market 
Volattllty  f-Certain  Marfcal-Wide  Circuit 
Breelisr  Provisions") 

luly  19. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Acf').'  and  Rule  19b-4  thereunder.' 
notice  is  hereby  given  that  on  July  12, 
1996,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX");  on  July  15, 1996 
the  Boston  Stock  Exchange,  Inc. 
("BSE");  on  July  17. 1996  the  Chicago 


Board  Options  Exchange,  Incorporated 
(•  CBOE");  and  on  July  18, 1996  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx").  respectively  (each 
individually  referred  to  herein  as  an 
"Exchange"  and  two  or  more 
collectively  referred  to  as  "Exchanges"), 
filed  with  the  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
proposed  rule  changes  as  described  in 
Items  I,  II,  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organizations.  The  Phlx 
submitted  to  the  Commission 
Amendment  No.  1  to  its  proposal  on 
July  19,  1996.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons.  As  discussed 
below  the  Conmiission  is  also  granting 
accelerated  approval  of  these  proposed 
rule  changes. 

L  Self-Regulatory  Organizatioiis' 
Statement  of  the  Terms  of  Subalaoce  of 
the  Prapoaed  Kale  Changes 

In  1988,  the  Commission  approved 
circuit  breaker  rules  proposals  by  the 
Exchanges.'  In  general,  the  Exchanges' 
circuit  breaker  rules  provide  that  trading 
would  halt  for  one  hour  if  the  Dow 
Jones  tadustrial  Average  ("DJIA") »  were 
to  decline  250  points  from  its  previous 
day's  closing  level  and,  thereafter, 
trading  would  hak  for  an  additional  two 
hours  if  the  DJIA  were  to  decline  400 
points  from  its  previous  day's  close. 

'The  Exchanges'  rules  further  provide 
that  if  the  250-point  trigger  is  reached 
during  the  last  hour  but  before  the  last 


■"The  Conunission  •xpecis  the  Amex  to 
implement  the  new  offlot  pricing  procedures  no 
later  than  tlie  Decamber  S,  1996  explralion  of  this 
pilot  exfeiuion. 

"Sm  Securities  Exchinipi  Act  Releaw  No.  35344 
(Feb.  a.  199S),  60  FK  6410:  Securities  Exchange  Act 
Ralease  No.  36821  (Feb.  6.  19%).  61  FR  60SO. 

••15U.S.C76a(b)U). 
••17  CFJl  200.30-3(a)(Ul. 
•15U.S.C7«a(bKl). 
'  17  CFR  240.194-f. 


•In  Amentimflnt  No.  1,  the  Phlx  intiicated  that  the 
pilot  parted  extension  of  its  circuit  breaker  program 
will  expire  on  Oclobor  31. 1996.  See  Letter  from 
Murray  1.  Ross.  Secretary.  Phlx.  to  Chester 
McPherwn.  Allomey.  Office  of  Market  Superrlsion 
("OMS'l.  Division  of  Market  Regulation  ("Market 
Regulation"),  Conunission,  dated  July  IB,  1996. 

*lo  1986.  ttie  Commission  approved  the 
Eollowiog  circuit  breaker  proposals  by  the  self, 
regulatory  organizations  ("SROs")  on  a  pilot  basis: 
See  Securities  Exchange  Act  Release  Nos.  26196 
(October  19,  19881.  53  FR  41637  (American  Stock 
Exchange  ("AMEX").  National  Association  of 
Securities  Dealers  ("NASD")  and  New  York  Stock 
Exchange  ("NYSE"));  26218  (October  26.  1988),  53 
FR  44137  (CHX);  26357  (December  14.  1988).  53  FR 
51 162  (BSE):  and  26386  (December  22.  1968).  53  FR 
52904  (Phlx).  Since  the  initial  approval  of  the 
circuit  breaker  mles  on  a  pilot  basis,  the 
Commission  has  extended  the  pilo<  program  each 
year.  The  roost  recent  extensions  expire  on  October 
31, 1996  for  the  Amex.  NYSE  and  Phlx.  and  on 
October  31.  1997  for  the  BSE  and  CHX.  See 
Securities  Exchange  Act  Release  No.  36414  (Oct.  25. 
1995)  60  FR  55630.  The  Conunission  approved  on 
a  permanent  basis  the  proposals  by  the  CBOE. 
Cincinnati  Stock  Exchange  ("CSE")  and  Pacific 
Stock  Exchange  ("PSE").  See  Securities  Exchange 
Act  Release  Nos.  26198  (October  19.  1968).  53  FR 
41637  (CBOE):  26440  (January  10.  19691  54  FR  1830 
(CSE):  and  26368  (December  16.  1988).  53  FR  51942 
(PSE). 

s^Dow  fonas  Industrial  Average"  la  a  service 
mark  of  I3DW  >onss  a  Company,  lac 


half-hour  of  scheduled  trading,  or  the 
400-point  trigger  is  reached  during  the 
last  two  hours,  but  before  the  last  hour 
of  trading,  the  Exchanges  may  then  use 
abbreviated  reopening  procedures  either 
to  permit  trading  to  reopen  before  the 
estabUshed  close,  or  to  establish  closing 
prices.  However,  if  the  250-point  trigger 
is  reached  during  the  lost  half-hour,  or 
if  the  400-point  trigger  is  reached  during 
the  last  hour,  the  Exchanges  shall  not 
reopen  for  trading  on  that  day. 

The  Exchanges  propose  to  amend 
their  circuit  breaker  rules  to  modify  the 
time  periods  for  halting  trading  on  the 
Exchanges  when  the  DJIA  has  declined 
by  250  or  400  points.  The  Exchanges 
propose  to  revise  those  time  periods  to 
one-half  hour  and  one  hour, 
respectively,  from  the  one  hour  and  two 
hours.  The  Exchanges  also  are 
proposing  to  amend  their  rules  to 
eliminate  the  reference  to  using 
abbreviated  reopening  procedures  either 
to  permit  trading  to  reopen  before  the 
scheduled  closing  or  to  establish  new 
last  sales  prices  if  trigger  values  are 
reached  in  the  last  one-half  hour  or  hour 
of  trading. 

II.  Self-Regulatory  Organizationa' 
Statement  of  the  Purpooe  of,  and 
Statutory  Basis  for,  Itie  Proposed  Rule 
Change* 

In  their  filings  with  the  Commission, 
the  self-iegulatory  organizations 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  changes  and  discussed  any 
comments  it  received  on  the  proposed 
rule  changes.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below.  The 
self-regulatory  organizations  have 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

1.  Purpose 

The  Exchanges  believe  that  it  is 
appropriate  to  reduce  the  time  period 
during  which  trading  will  be  halted, 
particularly  given  the  current  level  of 
automation  support  for  trading  process. 
The  Exchanges  believe  that  these 
revised  time  periods  should  be 
sufficient  to  provide  a  meaningful  "time 
out"  for  participants  to  evaluate 
changing  market  conditions,  without 
imduly  constraining  trading  activity. 
The  Exchanges  are  not  proposing,  at  this 
time,  to  revise  the  250/400  point  trigger. 

With  respect  to  the  use  of  abbreviated 
reopening  prtKedures,  the  Exchanges 
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also  are  proposing  to  amend  their  rules 
to  eliminate  the  reference  to  using 
abbreviated  reopening  procedures  either 
to  permit  trading  to  reopen  before  the 
scheduled  closing  or  to  establish  new 
last  sales  prices  if  trigger  values  are 
reached  in  the  last  one-half  hour  or  hour 
of  trading.* 

In  confunction  with  its  proposed 
amendment  to  its  circuit  breaker  rules, 
the  BSE  also  has  filed  to  renumber 
Section  34,  Chapter  II  of  its  rules  as 
Section  34A.  and  to  add  a  new  section. 
Section  34B  (Limitation  on  Trading 
During  Significant  Market  Moves).  This 
new  section  would  adopt  the  language 
contained  in  the  NYSE's  Rule  80A(c) 
pertaining  to  the  execution  of  index 
arbitrage  orders  during  periods  of 
significant  market  declines  and 
advances.  The  BSE  believes  that  the 
codifii^ation  of  this  limitation  will 
prevent  orders  that  arc  prohibited  in  the 
primary  market  during  peritjds  of 
market  stress  from  finding  a  safe  harbor 
on  the  Exchange.  In  addition,  the 
Exchange  seeks  to  delete  the  redundant 
"BOA"  language  contained  in  the 
Procedures  for  Competing  Specialist 
contained  in  Chapter  XV,  Section  18, 
No.  14. 

2.  Statutory  Basis 

The  proposed  rule  changes  are 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade.  The 
Exchanges  believe  that  amending  their 
circuit  breaker  rules  is  consistent  with 
these  objectives  in  that  the  revised 
trading  halt  periods  still  provide  market 
participants  with  a  reasonable 
opportunity  to  became  aware  of  and 
respond  to  significant  price  movements, 
thereby  facilitating,  in  an  orderly 
manner,  the  maintenance  of  an 
equilibrium  between  buying  and  selling 
interest. 

B.  Self-Regulatory  Organization's 
Statements  on  Burden  on  Competition 

The  Exchanges  do  not  befieve  that  any 
burden  will  be  placed  on  competition  as 
a  result  of  the  proposed  rule  change. 


"The  PSE  and  CSIi  have  general  niles  that  reiiuire 
them  to  halt  trading  during  the  intermarket  circuit 
breakers.  See  supm  no4e  4.  Consetjuenlly,  they  do 
not  need  to  file  conforming  rule  changes  because 
their  ciipiit  breakar  halts  will  automatically 
conform  to  the  shortened  halt  periods  adopted  by 
the  other  exchanges.  See  Utters  to  Howard  L. 
ICramer.  Associate  Otreclor.  OMS.  Market 
Regulation.  Corrunission.  from  [>avid  P.  Semak. 
VicB  Ptasident.  Regulation.  PSE.  dated  luly  17. 
1996;  and  Adam  W.  Gurwitz,  Director  of  l.egal 
AfCiira.  CSE.  dated  |uly  17. 1996. 


C.  Self-Regulatory  Organizations' 
Statements  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  soUcited  nor 
received  with  respect  to  the  proposed 
rule  changes. 

m.  Date  of  Eficctiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  Exchanges  request  that  the 
Commission  finds  good  i^ause  pursuant 
to  .Section  ig(b)(2)  of  the  Act  for 
approving  the  proposed  amendments  to 
their  circuit  breaker  rules  prior  to  the 
30th  day  after  publication  of  the 
proposed  rule  change  in  the  Federal 
Register. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
ofiice  of  the  Exchange.  All  submissions 
should  refer  to  File  Nos.  SR-BSE-96-4. 
SR-CBOE-96-27,  SR-CHX-96-20,  and 
SR-Phlx-9e-12  and  should  be 
submitted  by  August  16, 1996. 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Changes 

After  careful  review  of  the  Exchange's 
proposed  amendments  to  their  circuit 
breaker  rules  and  for  the  reasons 
discussed  below,  the  Commission 
believes  that  the  proposed  rule  changes 
are  consistent  with  the  requirements  of 
the  Act  and  the  mles  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  Section  6(b).' 
Specifically,  the  Commission  believes 
the  proposals  are  consistent  with  the 


Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  6«e  and 
open  market  and  a  national  market 
system,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  pubUc  interest. 

In  1988,  the  (^mmission  approved 
circuit  breaker  proposals  by  the  SROs  as 
a  coordinated  mechanism  to  deal  with 
potential  strains  that  may  develop 
during  periods  of  extreme  market 
volatility."  These  market-wide  circuit 
breakers  were  intended  to  provide 
market  participants  with  an  opportunity 
to  reestablish  an  equilibrium  between 
buying  and  selling  interest  by  ensuring 
that  they  had  a  reasonable  opportunity 
to  become  awsre  of  and  respond  to 
significant  movements.  In  approving 
these  proposals,  the  Commission  also 
noted  that  an  Interim  Report  of  the 
Working  Group  on  Financial  Markets 
("Working  Group") »  had  recommended 
that  in  periods  of  rapid  market  decline 
that  threaten  to  create  panic  conditions, 
trading  halts  and  reopening  procedures 
should  be  coordinated  within  the 
financial  market  place. '°  Specifically, 
the  Working  Group  recommended  that 
all  U.S.  markets  for  equity  and  equity- 
related  products — slocks,  individual 
stock  options,  stock  index  options,  and 
stock  inde't  futures — hall  trading  during 
such  periods  of  market  volatility." 
These  recommendations,  in  part,  were 
in  response  to  the  events  of  October  19, 
1987,  when  the  DJIA  declined  over 
22.6%.  The  futures  exchanges  also 
adopted  analogous  trading  halts  to 
provide  coordinated  means  to  address 
potentially  destabilizing  market 
volatility." 

Since  the  implementation  of  the 
circuit  breakers,  the  DJIA  has  risen 


Msu.S£.7al(b). 


*Seasupninate  4. 

"The  Working  Group  on  Financial  Markets  was 
established  by  the  Piasident  in  Match  1988  ..-i 
response  to  the  1987  marftel  break.  It  consisted  of 
the  Under  Secretary  for  Finance  of  the  I3epar1inern 
of  the  Treasury  and  the  Chairmen  of  the 
Cotrunission.  the  Commodity  Futures  Ttadir^ 
Cammisaion.  and  the  Board  of  Goveraan  of  ttie 
Federal  Reserve  System.  lt..|  mand,ilc  was  to 
delarmine  the  extent  to  which  coordinated 
regulatory  action  was  nerjissan'  >o  strengthen  the 
nation's  financial  markets. 

•■•See  supra  note  4. 

'•Id. 

<<SeG  Letter  from  Todd  E.  Petxel.  VUx  Ptesidem. 
Financial  Research.  Chicago  Mercantile  Exchange 
rCME").  to  lean  A  Webb.  Secrslarv.  Commodity 
FotuJW  Trading  Commission  ("CFTC"1.  dated 
September  1 .  1 988.  S.?r>  aleo  letters  to  )een  A.  Webb. 
Secretary,  CFTC.  from  Paul  ).  Dralhs,  Vicj!  President 
and  Secretary,  Chicago  Board  of  Trade  ( "CBT "), 
dated  July  29,  1968:  Michael  Braudti,  President, 
Kansas  City  Board  o(  Trade  ("KCBT).  dated  August 
10,  1988,  and  Milton  M.  Stein.  Vice  Pmidant. 
Reguhition  and  Surveillance.  New  York  Futures 
Exchange  ( "NYFE").  datKl  Saptsmbn  2.  igas. 


Federal  Kacialar  /  Vol.  61,  No.  145  /  Friday.  lulv  26.  1996  /  Node 


9»I7!( 


39174 


Federal  Kegiater  /  Vol.  61,  No.  145  /  Friday,  July  26,  1996  /  Notices 


significantly.  The  250  point  and  400 
point  triggers,  which  represented  12% 
and  19%  of  the  DJIA  when 
implemented,  now  represent  4.5%  and 
7%  of  the  DJIA.  The  self-regulatory 
organizations  and  members  of  the 
industry  have  continued  to  study  the 
circuit  breaker  rules  and  to  coruiider  the 
possible  effects  of  triggering  (he  current 
circuit  breakers  in  light  of  the  rise  in  the 
DJIA  since  their  implementation. 

While  the  Exchanges  evaluate  the 
need  to  change  their  circuit  breaker 
trigger  levels,  the  Commission  believes, 
in  the  near  term,  it  is  reasonable  for  the 
Exchanges  to  shorten  the  length  of 
trading  halts.  The  Exchanges  believe 
and  the  Commission  agrees  that,  with 
advances  in  technology  and  increases  in 
the  operational  capacity  of  the  markets, 
the  current  length  of  the  trading  halts 
may  not  be  necessary  for  market 
participants  to  become  aware  of  and 
respond  to  significant  price  movements. 
The  shorter  time  periods  proposed  by 
the  Exchanges  for  halting  all  trades 
should  be  sufficient  to  allow  market 
participants  to  evaluate  and  act  on 
changing  market  conditions  without 
unduly  constraining  market  actlviUes. 
Moreover,  the  Commission  believes 
that  shortening  the  length  of  trading 
halts  does  not  need  to  be  delayed 
pending  the  resolution  of  other  circuit 
breaker  issues.  While  an  examination  of 
the  broader  issues  of  raising  the  circuit 
breaker  triggers  may  be  warranted,  the 
trading  halt  periods  should  be  shortened 
irrespective  of  the  level  of  the  trigger 
points.  Nevertheless,  the  Commission 
encourages  the  Exchanges  and  members 
of  the  industry  to  continue  to  evaluate 
the  trigger  levels  for  trading  halts  in 
light  of  the  changing  circumstances  of 
the  market  since  1988. 

The  Exchanges  further  propose  to 
amend  their  rules  to  eliminate  the 
provisions  for  conducting  an 
abbreviated  trading  session  either  to 
permit  trading  to  reopen  before  the 
scheduled  closing  or  to  establish  new 
last  sales  prices  if  the  250-point  trigger 
is  reached  within  one  hour  of  the 
scheduled  close  of  trading  for  the  day, 
or  if  the  400-point  trigger  is  reached 
within  two  hours  of  the  scheduled  close 
of  trading  for  the  day. 

With  Ine  Exchanges'  current 
proposals,  the  circuit  breaker  rules 
would  conform  with  those  filed  by  the 
NYSE  and  the  Amex."  Qrcuit  breaker 
rules  are  a  coordinated  effort  by  the 
equities  and  futures  markets  to  halt 
trading  in  all  stocks  stock  options,  stock 
index  options,  stock  index  hitures,  and 


options  on  stock  index  futures  when  the 
DJIA  reaches  certain  established  trigger 
values.  The  Commission  believes  that 
the  proposed  amendments  by  the 
Exchanges  would  serve  to  maintain  the 
coordinated  approach  that  now  exists 
for  trading  halls  that  are  applicable 
during  large,  rapid  market  declines,  and 
are  therefore  consistent  with  Section  6 
of  the  Act "  in  that  they  are  designed  to 
remove  impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

The  BSE  ahio  is  proposing  to 
renumber  Section  34,  Chapter  n  of  its 
rules  as  Section  34A,  and  to  add  a  new 
section.  Section  34B.  This  addition 
would  codify  the  BSE's  practice 
pertaining  to  index  arbitrage  orders 
during  periods  of  significant  market 
declines  and  advances.  The  currant 
practice  of  the  BSE  is  that  on  any  day 
when  the  DJIA  has  advances  by  50 
points  or  more  from  its  closing  value  on 
the  previous  day,  it  requires  all  index 
arbitrage  orders  to  buy  any  component 
stock  of  the  S*P  500  Stock  Price 
Index  "  to  be  entered  with  the 
instruction  "buy  minus."  If  on  that  same 
day  the  DJIA  subsequently  reaches  a 
value  that  is  25  points  or  less  above  the 
closing  value  on  the  previous  trading 
day,  this  requirement  would  no  longer 
apply. 

Section  34B  also  would  codify  a 
similar  practice  of  the  BSE  when  the 
DJIA  has  declined  by  50  points  or  more 
from  its  closing  value  on  the  previous 
trading  day.  Then,  all  index  arbitrage 
orders  to  sell  must  be  entered  with  the 
instruction  "sell  plus;"  and  if  on  that 
day  the  DJIA  subsequently  reaches  a 
value  that  is  25  points  or  less  below  the 
dosing  value  on  the  previous  trading 
day.  the  requirement  does  not  apply. 

The  addition  of  Section  34B  now 
brings  the  BSE  in  line  with  the  other 
exchanges  that  have  already  codified 
this  practice,  and  Mri  II  prevent  orders 
that  are  prohibited  in  the  primary 
market  during  a  period  of  market  stress 
from  finding  a  safe  harbor  on  the 
Exchange.  Section  34B  would  also  make 
the  index  arbitrage  language  contained 
in  the  Exchange's  procedures  for 
Competing  Specialist  in  Chapter  XV, 
Section  18,  No.  14  redundant:  therefore, 
the  Commission  also  approves  the 
deletion  of  this  now  redundant 
language. 

'Tne  Commission  believes  that  the 
BSE's  proposal  to  renumber  Section  34 
as  34A,  and  add  new  Section  34B  is 
consistent  with  the  requirements  of 


Section  6(b)(5)  of  the  Act  ••  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  in  that  they  are  designed  to 
remove  impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  dale 
of  publication  of  the  proposals  in  the 
Federal  Register.  The  Commission 
believes  that  the  circuit  breaker 
mechanisms  should  be  coordinated 
across  the  U.S.  equity,  futures  and 
options  markets  to  be  effective  in  time 
of  market  volatility.  In  light  of  the 
Commission's  approval  today  of 
analogous  proposals  by  the  NYSE  and 
Amex,  it  is  important  that  the 
Exchanges'  circuit  breaker  procedures 
be  approved  simultaneously  to  preserve 
market  uniformity.  Based  on  the  above, 
the  Commission,  therefore,  finds  that 
there  is  good  cause,  consistent  with 
Section  6(b)(5)  of  the  Act,"  to  accelerate 
approval  of  the  amended  proposed  rule 
changes.*^ 

The  Exchanges'  proposals,  as  well  as 
the  new  NYSE  and  Amex  circuit  breaker 
proposals,'"  will  become  effective  on 
July  22. 1996. 

VI.  Concluaioa 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that 
proposed  rule  changes  (SR-BSE-96-4, 
SR-CBOE-9627,  SR-CHX-96-20,  and 
SR-Phlx-96-12)  are  approved  and 
effective  on  July  22, 1996. 

For  the  Clommisiion,  by  the  Division  of 
Market  Regulation,  purauani  to  delegated 
authority.*^ 

Margarai  H.  McFarlnul, 
Deputy  Secretary. 
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SeH  negultofy  OrgenteeUotie;  NoUee 
of  Piling  end  IwmedHle  EHecBvene— 
of  PrapoMd  Rule  Change  by  Itie 
.  Chicago  Board  OpMonaExdiange, 
■H,ui|juiamj  neMang  a>ine 
Enforeemenl  of  OEX  RAE8 
Partlclpailon  flei|ulfanienta 

July  22, 1990. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78i(b)(l),  noUoe  is  hereby  given 
that  on  July  17, 1996,  the  Chicago  Board 
Options  Exchange,  Incoipoiated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Subetance  of 
Ilia  Proposed  Rule  Change 

The  CBOE  proposes  to  establish  an 
interim  enforcement  procedure  for  the 
Exchange's  new  log-on  requirement  for 
market-makers  participating  in  the 
CBOE's  Retail  Automatic  Execution 
System  ("RAES")  for  transactions  in 
Standard  ft  Poor's  100  Index  ("OEX") 
options. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Seif-Regalatary  Oiganization'B 
Stataneat  of  thePaipoae  of.  and 
Statntoiy  Basis  lor.  die  PiuyueeJ  Role 
Change 

In  its  filing  with  the  CUimmission, 
CBCffi  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  nde  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  diange.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpote  of  and 
Statutory  Basis  for.  Ae  Proposed  Rule 
Oiange 

The  purpose  of  the  proposed  rule 
change  is  to  establish  an  interim 
enforcement  mechanism  for  the 
Eicchange's  new  log-on  requirement  for 
market-makets  participating  in  RAES  for 
transactions  in  OEX  options.  The  new 
log-on  requirement  requires  individual 
market-makers  who  are  eligible  to 


participate  on  OEX  RAES  to  log  onto 
OEX  RAES  any  time  they  are  present  in 
the  OEX  trading  crowd  imtil  tne 
expiration  occurring  in  that  expiration 
month  if  they  have  Togged  onto  OEX 
RAES  at  any  earlier  time  in  that 
expiration  month.  <  Previously,  Rule 
24.17(a)  only  required  individual 
market-makers  to  log  onto  OEX  RAES 
on  the  business  day  prior  to  expiration 
to  the  extent  the  market-maker  was 
present  in  the  OEX  trading  crowd  on 
that  day.'  llie  recent  rule  change  also 
moved  jurisdiction  for  the  rule  from  the 
OEX  Floor  Procedure  Committee  to  the 
OEX  Market  Perfbnnance  Committee 
("OEXMPC").  This  change  was  made  so 
that  the  (%XMPC  could  focus  iU  efforts 
on  the  market  performance  issues  of  the 
OEX  trading  post,  such  as  market-maker 
participation  in  RAES,  thus  allowing  the 
OEX  Floor  Procedure  Committee  to 
focus  on  other  issues. 

The  change  to  require  an  individual 
market-maker  to  log  onto  OEX  RAES 
each  time  the  market-maker  is  in  the 
trading  crowd  during  an  expiration 
month  is  intended  to  ensure  continued 
adequate  RAES  participation  by  marjket- 
makera  in  every  type  of  market 
situation.  In  addition,  the  OEXMPC 
plans  to  take  other  actions  to  secure 
continued  market-maker  participation 
in  RAES  including  using  the  discretion 
currently  permitted  under  the  rule  (i)  to 
refer  market-makers  who  repeatedly 
violate  the  log-on  and/or  log-off 
requirement  for  disciplinary  action 
under  Chapter  XVn  of  Exchange  rules 
and  (ii)  to  suspend  members  from 
participation  on  RAES  when  the 
OEXMPC  determines  such  action  is 
necessary. 

In  order  to  fscUitate  the  individual 
market-makera  in  their  compliance  with 
the  new  requirement  and  in  order  to 
Eadlitate  the  efforts  of  the  OEXMPC  at 
implementing  the  new  procedures,  the 
OEXMPC  is  recommending  to 
implement  a  few  enforcement 
procedures  for  the  recant  rule  change. 
First,  all  prior  log-on  and  log-off  Cailures 
through  ^ily  19  of  this  year  for  all 
market-makera,  including  those 
participating  in  joint  accounts  and  those 
participating  as  nominees  of  membere 
organizations,  will  not  be  considered  in 
determining  the  fee  amount  tmder ' 
paragraph  (f)(i)  of  Rule  24.17.  The 
Exchange  believes  this  change  is 
Justified  by  the  heightened  emphasis 


■  S«  Sectiritiaa  Exchange  Act  lialeasa  Mo.  37313 
Oune  14,  1996).  61  FR  32470  (June  24,  1996). 

'Tlw  CBOE  notes  that  market-maiien 
pajlicipating  on  RAES  in  joint  accounu  or  as 
nominees  of  s  roamlwr  organization  wen  alnady 
raquired  to  be  logged  onto  OEX  RAES  eecb  tima 
tboy  wm  In  tba  trading  crowd  bafbf*  the  tacaot 
nde  change. 


that  will  be  placed  on  complianoe  with 
the  rule  on  a  prospective  basis.  Second, 
for  the  first  two  lot-on  or  log-off  bilures 
of  a  particular  market-maker  in  the 
August  expiration  month,  i.e.,  dw 
period  from  July  22  through  August  16, 
warning  lettera  will  be  issued  in  lieu  of 
assessing  a  fee.  After  August  16  or  upon 
the  third  log-on  or  log-off  failure, 
whichever  comes  first,  lees  will  be 
assessed  according  to  the  schedule  set 
forth  in  paragraph  (fMi)  of  Rule  24.17.  A 
maiket-maksr  who  has  biled  to  log-on 
or  to  log-off  three  times  in  the  August 
expiration  period  will  be  considered  to 
have  only  one  violation  for  the  calendar 
year  for  the  purpose  of  calculating  the 
fee  amount.  Fee  assessments  may  t>e 
appealed  under  Chapter  XIX  of  the 
Exchange's  rules. 

The  £cchange  represents  to  the 
Commission  that  it  will  submit  a  report 
to  the  Commission  regarding  the 
enforcement  of  the  log-on  and  log-off 
requirements  on  OEX  RAES  during  the 
August  expiration  month.  The  report 
will  detail  how  many  market-maken 
received  one  warning  letter,  how  many 
received  two  warning  letters,  and  how 
many  rec«ived  fees. 

By  adopting  enforcement  procedures 
to  facilitate  market-makera  in  complying 
with  new  procedures  and  to  facilitate 
the  OEXMPC  in  enforcing  the  new  OEX 
RAES  procedures  the  Exdiange  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general  and  with  Section  6(b)(S)  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  with  persons 
engaged  in  facilitating  and  clearing 
transactions  in  securities,  and  to  protect 
investon  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-RegalcOory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Ftom 
Members:  Participants  or  Others 

No  written  comments  were  soUdted 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Dale  of  EBsctJraiaas  of  dM 
Proposed  Rule  rhmngm  anil  Timing  far 
CommissioD  Action 

Because  the  foregoing  rule  change 
constitutes  a  staled  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  nde,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  die  Act  and  Rule  19b-t 
thereunder.  At  any  time  within  60  days 
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of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  SoUciiatiaa  of  CmnmaitB 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington  D.C.  Copies  of  all  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-96-50  and 
should  be  submitted  by  August  16, 
1996. 

For  the  Commission,  by  the  Division  of 
Marksl  Regulation,  purauant  to  delegated 
authority.^ 

Margaret  H.  McFarlaod, 
Deputy  Secretary. 
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Self-Ragulatory  Organizations;  N«w 
York  Stock  Exchange,  Inc.;  Order 
QranUng  Approval  to  Proposed  Rule 
Ctiange  and  Notice  of  Filing  and  Order 
Granting  Accetefated  Approval  to 
Amendment  No.  1  to  Pro|iosed  Rule 
Change  Relating  to  Amendments  to 
Rule  SOB  (Trading  Halts  Due  to 
Extraordinary  Marlist  VolatUity) 

July  19,  1996. 

I.  tntrodoctiaa 

On  April  11. 1996,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
■Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 


"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  its  circuit  breaker  rules. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  37145  (Apr. 
26, 1996),  61  FR 196S1  (May  2. 1996). 
On  July  9, 1996,  the  Exchange  submitted 
to  the  Commission  Amendment  No.  1  to 
the  proposed  rule  change. ^  This  order 
approves  the  proposed  rule  change, 
including  Amendment  No.  1  on  an 
accelerated  basis. 

n.  DsKriptian  ofPropasal 

Currently,  NYSE  Rule  SOB  provides 
that  if  the  Dow  Jones  Industrial  Average 
("DJIA")  *  fells  250  or  more  points 
below  its  previous  trading  day's  closing 
value,  trading  in  all  stocks  on  the 
Exchange  will  halt  for  one  hour.  It 
further  provides  that,  if  on  the  same  day 
the  DJIA  drops  400  or  more  points  from 
its  previous  trading  day's  close,  trading 
on  the  exchange  will  halt  for  two  houra. 

Moreover,  under  the  current 
Supplementary  Material  .30  to  NYSE 
Rule  BOB,  if  the  250-point  trigger  is 
reached  during  the  last  hour,  but  before 
the  last  half-hour,  of  trading,  or  if  the 
400-point  trigger  is  reached  during  the 
last  two  hours,  but  before  the  last  hour, 
of  trading,  the  Exchange  may  use 
abbreviated  reopening  procedures  either 
to  permit  trading  to  reopen  before  4:00 
p.m.  or  to  establish  closing  prices.  The 
current  provision  further  provides  that 
if  the  250-point  trigger  is  reached  during 
the  last  half-hour,  or  if  the  400-point 
trigger  is  reached  during  the  last  hour, 
the  Exchange  shall  not  reopen  for 
trading  on  that  day.' 

With  the  proposed  rule  change,  the 
Exchange  proposes  to  shorten  the  time 
periods  for  halting  trading  when  the 
2S0-point  or  400-point  level  is  triggered 
from  one  hour  and  two  hours  to  one-half 
hour  and  one  hour,  respectively.'  After 


consulting  with  its  constituents,  other 
markets,  and  the  Commission,  the 
Exchange  beUeves  that  it  is  appropriate 
to  reduce  the  time  periods  during  which 
trading  will  be  baited,  particularly  given 
the  current  level  of  automation  support 
for  the  trading  process.  The  Exchange 
believes  that  these  revised  time  periods 
should  be  sufficient  to  provide  a 
meaninghil  "time  out"  for  participants 
to  evaluate  changing  market  conditions, 
without  unduly  constiaining  trading 
activity.  The  Exchange  states  that  it 
intends  to  continue  discussions  with  its 
constituents  as  to  whether  any  revisions 
to  these  point  parameters  might  be 
appropriate. 

Witn  respect  to  Supplementary 
Material  .30,  in  its  original  proposal,  the 
Exchange  proposed  to  replace  the 
provision  with  an  amendment,  which 
would  provide  that  if  the  250-point 
trigger  is  reached  during  the  last  half- 
hour  of  trading,  or  if  the  400-point 
trigger  is  reached  during  the  last  hour  of 
trading,  the  Exchange  may  use 
abbreviated  reopening  pr(x»dures  to 
establish  new  lost  sale  prices.' 
Subsequently,  after  discussing  the 
proposed  changes  to  Rule  SOB  with 
constituent  groups,  the  Investment 
Company  Institute,  and  other  self- 
regulatory  organizations,  the  Exchange 
filed  Amendment  No.  1  to  eliminate  the 
proposed  provision  for  the  abbreviated 
reopening  procedures  to  establish  new 
last  sale  prices  if  trigger  values  are 
reached  in  the  last  one-half  houror  hour 
of  trading."  Therefore,  the  Exchange 
now  proposes  to  delete  the  current  * 
provision  in  Supplementary  Material 
.30  without  adding  new  language. 

m.  Snmmary  of  Comments 

The  Commission  received  four 
comment  letters  on  the  NYSE's  rule 
proposal. °  Two  conunent  lettere  were 


>  17  cm  2ao.30-3(al(itt 


'l5U.S.C578s(bKl). 

'  17  C3T(  240.19b-«. 

'  See  letler  bxxn  ]ames  E.  Buclc.  Senior  Vice 
Pre4ident  and  Sacretary.  NYSE,  to  Ivatte  Upez. 
AMistant  Director.  Division  of  Market  Regulation. 
SEC.  dated  July  3.  1996  (*" Amendment  No.  I").  For 
a  description  ot  Amendment  No  1,  see  infra  note 
S  and  accompanying  text. 

*  "Dow  JoniK  Industrial  Average"  is  a  service 
mark  of  flow  tones  a  Company.  Inc. 

'  See  Securities  Excliange  Act  Release  No.  26t9a 
(Oct.  19.  19aa).  S3  FR  41637  (Oct.  24.  19<SI.  Since 
the  initial  approval  of  the  circuit  breaker  rules  on 
a  pilot  basis,  the  Commission  has  extended  the  pilot 
program  each  year  The  most  recent  extension  of  the 
pilot  program  was  approved  on  October  25.  199S. 
and  is  scheduled  to  expire  on  October  31. 1996.  See 
Securities  Excfiange  Act  Release  No.  36414  (Oct.  25. 
1995).  60  FR  SS630  INov.  1.1995). 

*The  Excbange  has  tepresenlsd  to  the 
Omunission  that  It  will  use  ttie  inlennarket 


teleconimunicallons  system  known  as  Infornurtton 
Network  for  Futures.  Options,  and  Equities 
("INFOE")  system  as  well  as  the  Consolidated  Tape 
to  announce  the  precise  time  when  the  circuit 
breaker  thresholds  are  reached.  Telephone 
conversation  between  Brian  Mcl4amara.  Vice 
President.  Market  Surveillance.  NYSE,  and  Alton 
Harvey.  Office  flead.  Division  of  Market  Regulation. 
SEC  on  April  24.  1996. 

'  In  conjunction  with  its  proposal  for  abbreviated 
reopening  piocadures.  the  Exchange  proposed  to 
amend  Rule  51  to  provide  that  the  9:30  a.ni.  to  4:tl0 
p.m.  trading  session  may  be  extended  to  permit 
cItMing  transactions  pursuant  to  Rule  BOB.  See 
Securities  Exchange  Ad  Release  No.  37145^(Apr. 
26.  1996).  61  FR  19651  (May  2.  1996). 

"The  Exchange  also  withdrew  from  the  proposed 
rule  change  amendments  to  Rule  51  because  the 
abbreviated  reopening  procedures  are  no  longer 
being  proposed  in  the  rule  filing.  See  Amendment 
No.  1.  supra  note  3. 

•  see  Latter  from  William  R.  Roihe,  Cfaaltman. 
and  |oho  L  Walaon  Ul.  President.  Security  Traders 
Aaaoclatlon.  to  lonathan  G.  Katz,  Secniary,  SEC. 
dated  May  10. 1996  ("STA  Utter"):  Letter  Irani 
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generally  supportive  of  the  NYSE's 
proposal  to  reduce  the  time  periods  for 
nalting  trading  when  the  circuit  breaker 
-  threshold  levels  are  triggered,'"  and  two 
comment  letters  questioned  whether 
trading  should  ever  be  halted  on  the 
Exchange." 

With  respect  to  the  specific  features  of 
the  NYSE's  proposal,  three  commenters 
addressed  the  NYSE's  proposed 
abbreviated  closing  session.'^  They 
believed  that  there  should  be  no 
reopening  after  4:00  p.m.  because 
reopening  could  confuse  investora  and 
disrupt  end  of  the  day  pr(x:edures  such 
as  mutual  fund  pricing.  One  comihenter 
expressed  concern  that  the  NYSE 
provided  no  details  regarding  such 
"abbreviated  reopening  procedures."  " 
In  response,  the  NYSE  withdrew  its 
proposal  to  allow  the  NYSE  to  use 
abbreviated  reopening  procedures  to 
establish  new  last  sale  prices.'* 
Beyond  the  specific  proposals 
currently  before  the  Commission,  all  of 
the  commentere  expressed  their 
concerns  about  circuit  breakera  in 
general.  They  believed  that  the  circuit 
breaker  thresholds  of  250  and  400 
points  should  be  increased  because 
these  trigger  levels  no  longer  reflect 
extraordinary  market  volatility  due  to 
the  growth  in  market  values  since  the 
initial  adoption  of  the  circuit  breaker 
rules.  One  commenter  urged  the 
Commission  not  to  take  any  action  on 
the  NYSE's  proposal  until  there  has 
been  an  opportunity  for  public  comment 
on  increasing  the  trading  halt  trigger 
levels.'*  One  commenter  argued  that  the 
circuit  breaker  trigger  levels  should  be 
increased  to  reflect  a  10%  movement  in 
the  DJIA."  Another  commenter 
questioned  why  the  circuit  breaker 


Peter 4W.  (enkins.  Chabman.  and  Holly  A.  Stark. 
Vice  Cluirman.  Securities  Traders  Association's 
Institutional  Committee,  to  Jonathan  C.  Katz. 
Secreury.  SEC,  dated  May  17. 1906  ("STA 
Institutional  Committee  f.elter"):  Letter  from  Joseph 
R.  Hardiman.  President,  National  Association  of 
Securities  Dealers,  to  lonathan  G-  Katz,  Secretary. 
SEC  dated  May  23,  1996  ("NASD  Letter"!;  Letter 
from  Paul  Schott  Stevens.  Senior  Vice  President 
and  General  (Dounsel.  Investment  tympany 
Institute,  to  Jonathan  G.  Katz.  Secretary,  SEC.  dated 
.May  23.  1996  ("ICl  Utter"). 

"See  NASD  Letter  and  la  Letter,  supra  note  9. 

*  *  See  STA  Letter  and  STA  Institutional 
Committee  Letter,  supra  note  9. 

"See  STA  Letler.  NASD  Letter,  and  IQ  l.eller, 
supra  note  9. 

' '  See  ICl  Letter,  supra  note  9. 

■  *  See  Amendment  No.  1.  supra  note  3.  The 
Exchange  plans  to  continue  holding  discussions  as 
to  whether  additional  procedures  rtiay  be 
appropriate  for  expiration  days. 

■  >  See  ICl  Letter,  supm  note  9. 

'•See STA  Latter,  supw  note  9.  Another 
commenter  believed  that  the  circuit  breaker  levels 
should  be  periodically  reset  to  teflect  percentage 
movements  of  10%  to  1S%.  See  NASD  I,etter.  supra 
note  9. 


trading  halts  are  based  on  static 
numbers  instead  of  percentage 
movements  in  the  DJIA."  Finally,  two 
commentere  believed  that  tlie  DJIA  may 
not  be  the  appropriate  index  to  activate 
circuit  breaker  trading  halts  because  it 
does  not  reflect  the  overall  market  and 
that  using  a  broader-based  index  may  be 
a  better  approach." 

IV.  OiscuasioB 

Aiier  careful  review  of  the  Exchange's 
proposed  amendments  to  the  circuit 
breaker  rules  and  the  comments  thereto 
and  for  the  reasons  discussed  below,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and,  in 
particular,  with  the  requirements  of 
Section  6(b)-"  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Section  e(b)(S) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  natio.nal  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

In  1988,  the  Commission  approved 
the  Exchange's  circuit  breaker  proposal, 
along  with  those  of  the  other  securities 
exchanges  and  the  National  Association 
of  Securities  Dealers  ("NASD"),  because 
the  Commission  believed  that  the  circuit 
breaker  rules  proposed  would  help 
promote  stability  in  the  equity  and 
equity-related  markets  by  providing  for 
an  enhanced  opportunity  for  market 
partiinpants  to  assess  information 
during  times  of  extreme  market 
movements.^  The  proposals,  in  part, 
were  in  response  to  the  events  of 
October  19, 1987,  when  the  DJIA 
declined  22.6%.  The  Commission 
believed  that  the  circuit  breaker 
proposals  would  provide  market 
participants  with  on  opportunity  during 
a  severe  market  decline  to  reestablish  an 
equilibrium  between  buying  and  selling 
interest  in  a  more  orderly  fashion.  The 
futures  exchanges  also  adopted 
analogous  trading  hahs  to  provide 
coordinated  means  to  address 
potentially  destabilizing  market 
volatility.^' 


>'SeeSTA  Institutioruil  Committee  Letter,  supra 
note  9. 

<*SeeSTA  Institutional  Committee  Letler  and 
NASD  Letter,  supra  note  9. 

i»15  U.S.C.  7BlIb). 

'°  See  Securities  Exchange  Acl  Release  No.  26196, 
supra  note  5. 

'<  Se^  I.etter  from  Todd  E.  Petzal,  Vice  I^rasidenL 
Financial  Research,  Chicago  Mercantile  Exchange 
( "CME"),  to  Jean  A-  Webb,  Secretary.  C^ommodlly 
Futiues  Trading  Commiasloa  ("CFTC"),  dated 


Since  the  implementation  of  the 
circuit  breakers,  the  DJIA  has  risen 
significantly.  The  250  point  and  400 
point  triggers,  which  repiesented  12% 
and  19%  of  the  DJIA  whan 
implemented,  now  represent  4.5%  and 
7%  of  the  DJIA.  The  Exchange  and 
members  of  the  industry  have  continued 
to  study  the  circuit  breaker  rules  and  to 
consider  the  possible  effects  of 
triggering  the  current  circuit  breakers  in 
light  of  the  rise  in  the  DJIA  since  their 
implementation. 

While  the  Exchange  evaliuites  the 
need  to  change  the  circuit  breaker 
trigger  levels,  the  Commission  believes, 
in  the  near  term,  it  is  reasonable  for  the 
Exchange  to  shorten  the  length  of  the 
trading  halts.  The  Exchange  believes 
and  the  Ciommission  agrees  that,  with 
advances  in  technology  and  increases  in 
the  operational  capacity  of  the  markets, 
the  current  length  of  the  trading  halts 
may  not  be  necessary  for  market 
participants  to  become  aware  of  and 
respond  to  signifif:ant  price  movements. 
The  shorter  time  periods  proposed  by 
the  Exchange  for  halting  all  trades 
should  be  sufficient  to  allow  market 
participants  to  evaluate  and  act  on 
changing  market  conditions  t^thout 
unduly  constraining  market  activities. 

Moreover,  the  Commission  believes 
that  shortening  the  length  of  the  trading 
halts  does  not  need  to  be  delayed 
pending  the  resolution  of  other  circuit 
breaker  issues.  While  an  examination  of 
the  broader  issue  of  raising  the  circuit 
breaker  triggers  may  be  warranted,  the 
trading  halt  periods  should  be  shortened 
irresjjective  of  the  level  of  the  trigger 
points.  Nevertheless,  the  Commission 
encourages  the  Exchange  and  membere 
of  the  Industry  to  continue  to  evaluate 
the  trigger  levels  for  the  trading  halts  in 
light  of  the  changing  circumstances  of 
the  markets  since  1988.^^ 


September  1,  1968.  See  o/ao  letters  to  Jean  A.  Webb. 
Secretary.  CFTC  from  Paul  J.  Dntbs.  Vice  President 
and  Secretary.  (Chicago  Board  of  Trade  ("CBT"). 
dated  July  19.  1986:  Michael  Braude.  President. 
Kansas  City  Board  of  Trade  i"KCBT').  dated  August 
10.  1966:  and  Milton  M.  Stein.  Vice  [^resident. 
Regulation  and  Surveillance.  New  York  Futures 
Exchange  ("NYFE"),  dated  September  Z.  19BS. 

"To  coordinate  trading  halts  across  all  securities 
and  futures  markets,  the  regional  and  futures 
exchanges  have  submitted  amendments  to  tlieir 
circuit  breaker  niles.  For  more  detail  on  the 
specifics  of  these  proposals,  see.  Securities 
Exchange  Act  Release  No.  37459  (July  19.  1996); 
Letter  Irom  Norman  E-  Mains.  Senior  Vice 
President.  Chief,  Economist,  and  Director  of 
Research.  CME.  to  lean  A.  Webb.  Secretary, 
Commodity  Futures  Ti^ding  Commission,  dated 
July  5.  1996.  The  NASD's  f^licy  Statement  on 
Market  Closings  state  that  the  NASD  will,  upon  the 
request  of  the  Commission,  act  to  bait  ilomeatic 
trading  in  all  securities  quoted  on  the  Nastleq 
system  and  domestic  trading  in  equity  or  equity- 
related  securities  in  the  over.the<ounter  market. 
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The  CommiiKion  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
The  Exchange's  original  proposal  was 
published  in  the  Federal  Register  for 
the  full  statutory  period  and 
Amendment  No.  1,  which  deletes  the 
provision  in  the  proposal  that  provides 
for  an  abbreviated  reopening  session, 
was  submitted  in  response  to  the 
comments  received.  Moreover,  the 
Commission  believes  that  deleting  this 
provision  is  appropriate  where  the 
details  of  such  a  session  were  not  fully 
developed  and  might  have  created 
confusion  on  the  Exchange  or  among  the 
various  equities  and  futures  markets 
during  times  of  extreme  volatility.  Based 
on  the  above,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
section  6(b)(S)  of  the  Act,  to  accelerate 
approval  of  the  amended  proposed  rule 
change. 

The  Commission  also  believes  that  the 
circuit  breaker  mechanisms  must  be 
coordinated  across  the  U.S.  equity, 
futures  and  options  markets  to  be 
effective  in  times  of  extreme  market 
volatility.  Therefore,  the  new  NYSE 
circuit  breaker  proposal  will  become 
effective  on  luly  22, 1996.  which  will 
also  be  the  effective  date  of  the  amended 
rules  of  the  other  markets,  so  that  the 
circuit  breaker  trading  halts  will 
continue  to  be  coordinated  among  the 
different  markets."' 

V.  SoliciUtion  orCammenls 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submi.ssicns 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


The  Commission  notes  thar  U  has  a  slandUlg  raquMI 
with  the  NASD  to  halt  trading  as  quickly  as 
practicable  wtwnever  the  NYSE  and  othof  equity 
markets  have  suspended  trading.  The  NYSE's 
ptDposad  rule  chaogd  does  not  affect  the 
Commission's  standing  request.  S^e  tetter  from 
Richard  Ketchum.  Chief  Operating  00'icer  and 
Executive  Vice  {^resident.  NASD,  to  Howard 
Kramer,  Assodale  Director.  Division  of  Market 
Regulation.  SEC  dated  luly  IS.  1996. 

"  See  Securities  Exchange  Act  Release  No.  37145, 
rupm  note  7. 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-96- 
09  and  should  be  submitted  by  August 
16, 1996. 

VI.  Conclusion 

rr  IS  THEREFORE  ORDERED, 
pursuant  to  section  19(b)(2)  of  the  Act,"'' 
that  the  proposed  rule  change  (SR- 
NYSE-96-09)  is  approved  and  effective 
on  July  22. 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mugaral  H.  McFarlaiid, 
Deputy  Secretary. 

■  |FR  Doc.  96-19035  Filed  7-25-96;  8:45  ami 
HUMO  COOC  M10-*1->i 


SOCIAL  SECURITY  ADMNiSTRATION 

Agency  Information  CoHecHon 
Activities:  Subndfslon  for  OMB 
Review;  Cotr^nent  Request 

Normally  on  Fridays,  the  Social 
Seciuity  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  P.L.  104- 
13  effective  October  1.  1995,  The 
Paperwork  Reduction  Act  of  1995.  The 
information  collections  listed  below, 
which  were  published  in  the  Federal 
Register  on  May  31, 1996.  have  been 
submitted  to  OMB. 

(Call  Reports  Clearance  Officer  on  (410) 
965—4125  for  copies  of  package.) 

OMB  Desk  Officer.  Laura  Oliven. 

SSA  Reports  Clearance  Officer:  Judith 
T.  Hasche. 

1.  Statement  of  Income  and 
Resources— 0960-0124.  The  form  SSA- 
8010  is  used  to  obtain  information  about 
income  and  resources  of  individuals 
whose  income  may  be  "deemed" 
(considered  available)  to  applicants/ 
recipients  of  SSI.  The  information  is 
used  by  the  Social  Security 
Administration  to  make  initial  or 
continuing  eligibility  determinations 
and  to  determine  the  amount  of  the  SSI 
payment.  The  respondents  are 
individuals  whose  income  may  be 
"deemed"  to  the  SSI  applicant/ 
recipient. 

Number  of  Respondents:  355,000. 


"  15  U.S.t  7««(b)(2). 
"  17  CFR  20O.3O-3(aXlll. 


Frequency  of  Response:  1. 

Average  Burden  Per  Response:  25 
minutes. 

ffsUmoted  i4nnua/ Burden;  147,917 
hours. 

2.  Application  for  Supplemental 
Security  Income — 0960-0444.  The 
information  collected  on  the  SSA-8001 
is  used  by  the  Social  Security 
Administration  to  determine  whether 
applicants  for  SSI  benefits  meet  all 
statutory  and  regulatory  requirements 
for  eligibility  and,  if  so,  the  amount  of 
benefits  payable.  The  respondents  and. 
if  so.  the  amount  of  benefits  payable. 
The  respondents  are  applicants  for  SSI 
benefits. 

Number  of  Respondents:  1,781,849. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  15 
minutes. 
Estimated  Annual  Burden:  445,462. 

3.  Application  tor  Widows  or 
Widowers  Insurance  Benefits — 0960- 
0004.  The  information  collected  on  form 
SSA-10  is  used  by  the  Social  Security 
Administration  to  determine  whether 
applicants  for  widow's/widower's 
benefits  meet  all  the  statutory  and 
regulatory  requirements  for  eligibility. 
The  respondents  are  surviving  widows 
and  widowers  age  60  or  older,  or  age  50, 
if  disabled. 

Number  of  Respondents:  640,000. 

Frequency  ofMesponse:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  160,000 
hours. 

4.  Request  for  Waiver  and  Recovery 
Questionnaire — 0960-0037.  The  form 
SSA-632  collects  information  on  the 
circumstances  surrounding 
overpayments  of  Social  Security 
benefits  to  recipients.  The  information 
is  used  by  the  Social  Security  benefits 
to  recipients.  The  information  is  used  by 
the  Social  Security  Administration  to 
determine  if  recovery  of  the 
overpayment  amount  can  be  waived  or 
must  be  repaid,  and  if  so,  how  recovery 
will  be  made.  The  respondents  are 
recipients  who  have  been  overpaid 
Social  Security,  Medicare,  Black  Lung 
or  SSI  benefits. 

Number  of  Respondents:  500,000. 

Frequency  of  Response:  On  occasion. 

Average  Burden  Per  Response:  25 
minutes. 

Estimated  Annual  Burden:  208,333 
hours. 

5.  Application  for  Parent's  Insurance 
Benefits — 0960-0012.  The  information 
collected  on  form  SSA-7  is  used  by  the 
Social  Security  Administration  to 
determine  entitlement  of  an  individual 
to  parent's  insurance  benefits.  The 
respondents  are  parents  who  were 
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dependent  on  the  worker  for  at  least 
one-half  of  their  support. 
Number  of  Respondents:  1,400. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  IS 
minutes. 
Estimated  Annual  Burden:  350  hours. 
6.  Permanent  Residence  in  the  U.S. — 
0960-451.  The  information  collected  by 
the  Social  Security  Administration  is 
used  to  determine  if  aliens  meet  the 
statutory  and  regulatory  requirements 
for  eligibility  for  SSI  benefits.  The 
respondents  are  aliens  who  apply  for 
and  are  recipients  of  SSI  payments. 
Number  of  Respondents:  271 AOO. 
Frequency  of  Response:!.  ' 
Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  22,650 
hours. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
within  30  days  of  the  date  of  this 
publication.  Comments  may  be  directed 
to  OMB  and  SSA  at  the  following 
addresses: 
(OMB) 
Office  of  Management  and  Budget, 
OKA,  Attn:  Laura  Oliven,  New 
Executive  Office  Building,  Room 
10230,  Washington,  D.C.  20503 
(SSA) 
Social  Security  Administration, 
DCTAM.  Attn:  Judith  T.  Hasche. 
6401  Security  Blvd.  l-A-21 
Operations  BIdg.,  Baltimore,  MD 
21235 

Dated:  July  19,  1996. 
ludilh  T.  Haache, 

Deports  Clearance  Officer,  Social  Security 
Administration. 

IFR  Doc.  96-19018  Filed  7-2S-96:  8:45  ami 
iajjHa  oooc  aiM-M-iMi 


These  meetings  will  be  closed  to  the 
public. 


COMMISSION  ON  UNITED  STATES- 
PACIRC  TRADE  AND  INVESTMENT 

Office  of  the  United  Stales  Trade 
Representative 

Notice  of  Meeting  of  the  Commission 
on  United  States  Pacific  Trade  and 
Investment  Policy 

AQBICY:  Commission  on  United  States — 
Pacific  Trade  and  Investment  Policy/ 
Office  of  the  United  States  Trade 
Representative. 

action:  Notice  that  the  next  two 
meetings  of  the  Commission  on  United 
States — Pacific  Trade  and  Investment 
Policy  will  be  held  on  July  31, 1996, 
from  9:00  a.m.  to  5:30  p.m.  and  on 
August  8th.  Crom  8:30  a.m.  to  5:30  pjn. 


StJMMARY:  The  Commission  on  United 
States — Pacific  Trade  and  Investment 
Policy  will  hold  meetings  on  July  31. 
1996.  from  9:00  ajn.  to  5:30  p.m.  and  on 
August  8lh.  1996  from  8:30  a.m.  to  5:30 
p.m.  These  meetings  will  be  closed  to 
the  public.  July  31.  1996  meeting  and 
the  August  8th.  1996  meeting  viall 
include  a  review  and  discussion  of 
current  issues  affecting  U.S.  trade  policy 
with  Asia.  Pursuant  to  Section 
2155(n(2)  of  Title  19  of  the  United 
States  Code,  the  USTR  has  determined 
that  these  meetings  will  address  matters 
the  disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  C^vemment  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  These  meetings  will 
be  closed  to  the  public.  At  the  July  31st, 
1996  meeting,  the  Commission  will 
continue  to  meet  with  CEO's  and  Senior 
Ckivemment  Officials  to  examine  key 
issues,  including  competition  policy 
and  the  strategies  of  our  major  trading 
partners  toward  Asia.  The  August  8th. 
1996  meeting  will  begin  internal 
O)mmission  deleberetions  on  possible 
recommendations  on  foture  policy 
options. 

dates:  the  meeting  is  scheduled  for  July 
31. 1996  and  August  Bth,  1996.  unless 
otherwise  notified. 

AOOBESSeS:  The  July  31  meeUng  will  be 
held  at  the  White  House  Conference; 
and  the  August  8  meeting  will  be  held 
at  the  Department  of  Commerce  unless 
otherwise  notified. 

FOR  FURTHER  INFORHATION  CONTACT: 
Nancy  Adams.  Executive  Director  of  the 
Commission  on  United  States — Pacific 
Trade  and  Investment  Policy.  Room  400. 
600  17th  Street.  NW.  Washington.  D.C. 
20508.  (202)  395-9679. 
Nancy  Adams, 

Executive  Director.  Commission  on  United 
States — Pacific  Trade  and  Investment  Policy. 
Charleiie  Baxshssky, 

Acting  United  Slates  Trade  Representative 
IFR  Doc.  96-19015  Filed  7-2S-96:  8:45  am) 
MXMO  0001  nw^-H 


OFFICE  OF  THE  UNTTEO  STATES 
TRADE  REPRESENTATIVE 

AllocaUon  to  Mexico  of  the  Tariff-Rate 
Quota  Increase  for  Refined  Sugar  and 
Modification  of  the  Allocation  to 
Mexico  of  the  Tariff-ftote  Quota  for 
Raw  Sugar 

AQB<CY:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

StMMARV:  The  Office  of  the  United 
Stales  Trade  Representative  (USTR)  is 
providing  notice  that  the  7.258  metric 
ton  (mt)  increase  in  the  tariff-rate  quota 
for  imported  refined  sugar  for  the  period 
that  begins  October  1, 1995.  and  ends 
September  30. 1996  is  allocated  to 
Mexico,  and  that  Mexico's  total 
allocation  for  both  the  raw  and  refined 
sugar  tariff-rate  quotas  combined  for  this 
period  is  not  to  exceed  7.258  metric 
tons. 

EFFECTIVE  DATE:  July  26. 1996. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  Audrae  Erickson,  Senior 
Economist,  Office  of  Agricultural  Affairs 
(Room  421),  Office  of  the  United  Stales 
Trade  Representative,  600  1 7th  Street, 
NW.,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrae  Erickson,  Office  of  Agricultural 
Affairs,  202-395-6127. 
SUPPtfiKNTARY  INFORMATION:  Pursuant 
to  Additional  U.S.  Note  5  to  chapter  17 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS).  the  United 
States  maintains  tariff-rate  quotas  for 
imports  of  refined  and  raw  sugar.  The 
in-quota  quantity  of  the  tariff-rale  quota 
for  refined  sugar  for  the  period  October 
1,  1995-September  30, 1996.  was 
increased  by  7.258  metric  tons  by  the 
Secretary  of  Agriculture  on  July  19. 
1996.  resulting  in  a  new  total  of  29.258 
metric  tons,  raw  value. 

Section  404(d)(3)  of  the  Uruguay 
Round  Agreements  Act  (19  U.S.C. 
3601(d)(3))  authorizes  the  President  to 
allocate  the  in-quota  quantity  of  a  tariff- 
rate  quota  for  any  agricultural  product 
among  supplying  countries  or  customs 
areas.  The  President  delegated  this 
authority  to  the  United  States  Trade 
Representative  under  paragraph  (3)  of 
Presidential  Proclamation  No.  6763  (60 
FR  1007). 

USTR  has  allocated  to  Mexico  7.258 
metric  tons,  raw  value,  of  the  tariff-rate 
quota  for  raw  cane  sugar  (60  FR  46330). 
USTR  is  modifying  that  allocation  to 
make  it  subject  to  the  condition  that  the 
total  imports  of  raw  and  refined  sugar 
fit>m  Mexico,  combined,  is  not  to  exceed 
7.258  metric  tons  raw  value. 

USTR  is  allocating  to  Mexico  the 
increase  of  7.258  metric  tons,  raw  value, 
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in  the  tariff-rate  quota  for  refined  sugar 
for  the  October  1,  1995-September  30, 
1996  period.  This  allocation  is  also 
subject  to  the  condition  that  the  total 
imports  of  raw  and  refined  sugar  from 
Mexico,  combined,  is  not  to  exceed 
7,258  metric  Ions  raw  value. 

These  modifications  in  the  allocations 
fulfill  obligations  pursuant  to  the  North 
American  Free  Trade  Agreement 
(NAFTA).  Under  the  NAFTA,  the 
United  States  is  to  provide  total  access 
for  raw  and  refined  sugar  bom  Mexico 
of  7,258  metric  tons,  raw  value,  for  this 
quota  period. 
CharlaM  Buikcftky, 
Acting  United  Stales  Tmde  BepresenlaUre. 
IFR  Doc.  96-1898S  Filed  7-2S-fl8: 8:4S  ami 
■uwa  oeet  >iw-*t-« 


DEPARTMENT  OF  TRAMSPORTATIOII 

Surface  TranaportaUon  Board  ■ 

[STB  Flnaie*  OoefcM  No.  32S»71 

8oo  Lira  RaUraad  Company— 
Trackage  Rights  ExampUon— 
WiacoiMtn  Cantiai  Lid. 

Wisconsin  Central  Ltd.  (WCL).  a  Class 
n  railroad,  will  agree  to  grant  overhead 
trackage  rights  to  Soo  Line  Railroad 
Company  (SooJ,  a  Class  I  railroad,  over 
its  trackage  between  mileposl  \0.9*l  — 
at  Forest  Park  to  milepost  16.78+/  -  at 
Franklin  Park,  Cook  County,  0..  a  total 
of  approximately  5.88+/  -  miles  of  rail 
line. 

The  transaction  was  scheduled  to  be 
consunmiated  on  July  19, 1996. 

The  trackage  rights  will  enable  Soo  to 
operate  its  trains  between  Forest  Park 
and  Franklin  Park,  IL. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — tease  and 
Operate,  360  LC.C  653  (1980). 

This  notice  is  filed  under  49  CFR 
1  lB0.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10S02(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32997,  must  be  filed  with 
the  Suifiice  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Larry  D.  Stams.  Esq.,  1000  Soo  Line 
Building.  P.O.  Box  530, 105  South  Fifth 
Street,  Mmneapolis.  MN  55402. 

Decided:  fuly  18, 19S6. 

By  the  Board,  David  M.  Konschaik. 
Director,  Office  of  PnKaedings. 
Venun  A.  WUUaais. 
Secretary. 
IFR  Doc.  86-18A12  FUed  7-2S-98;  8:45  ami 


<  The  KX:  Terminalion  Act  of  1995.  Putx  L.  No. 
104-6S.  10Q  Stat.  003.  which  wai  wiacted  on 
DecembeT  29.  1995.  and  took  flffoct  on  luiiuuy  1. 
1996.  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  funcUoiu  to  tlie 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  fuodiona  that  are  subted  10  Board 
juriadtctjan  purauant  to  49  IJ.S.C  1 1323-24. 


the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleeding  must  be  served  on 
Larry  D.  Stams,  Esq.,  1000  Soo  Line 
Building,  P  O.  Box  530,  105  South  Fifth 
Street,  Minneapolis,  MN  55402. 

Decided: July  18, 1996. 

By  the  Board,  David  M.  Konadmik, 
Diraclot.  Office  of  Procsedtngi. 
Vanum  A.  WUBaaa. 
Secretary.  ■ 
IFR  Doc.  96-18914  Filed  7-25-96;  8:45  am] 


Surfaca  TranaportaUon  Board  < 
[8TB  Rnanee  DockM  No.  32M«| 

Soo  Una  Ralkoad  Company- 
Trackage  Righta  Examptkm— 
Wiiconsln  Central  Ltd. 

Wisconsin  Central  Ltd.  (WCLJ,  a  Class 
n  railroad,  will  agree  to  grant  overhead 
trackage  rights  to  Soo  Line  Railroad 
Company  (Soo),  a  Class  I  railroad,  over 
its  trackage  between  milepost  15.35+/  — 
at  Franklin  Park  to  milepost  18.75+/  - 
at  Schiller  Park,  Cook  County,  IL,  a  total 
of  approximately  3.40+/  -  miles  of  rail 
line. 

The  transaction  was  scheduled  to  be 
consummated  on  July  19, 1996. 

The  trackage  rights  will  enable  Soo  to 
operate  its  trains  to  and  from  its 
intermodal  fodlity  located  at  Schiller 
Park,  IL. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC  605  (1978).  as  modified  in 
Mendocino  Coast  By.,  Inc. — Lease  and 
Operate,  360  I.CC  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  conUins  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32998,  must  be  filed  with 


>  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
ll>4-aa.  109  Stat.  803,  which  was  enacted  on 
Decemtief  29. 1995.  and  took  ofTocI  on  January  1. 
1996.  abolished  the  Interatate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Sur&ice  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subtoct  to  Board 
jurisdiction  pursuant  10  49  U.S.C.  11323-24. 


(8TB  Finance  Docket  Na  329(61 

Wiaeonain  Central  Ltd.  and  Soo  Una 
Railroad  Company-^loint  Relocation 
Project  Exemptkx>— Schiller  Park.  IL 

Wisconsin  Central  Ltd.  (WCL),  a  Class 
n  railroad,  and  Soo  Line  Railroad 
Company,  d/b/a  CP  Rail  System,  (Soo), 
a  Class  1  railroad,  have  jointly  filed  a 
notice  of  exemption  under  49  CFR 
llB0.2(d)(5)  to  enter  into  a  project  to 
exchange  rail  lines  through  a  rail  yard 
in  Schiller  Park,  IL  (Schiller  Park 
Yard).2 

To  unify  the  underlying  ownership 
interest  in  the  afiiected  lines  with 
existing  operational  patterns,  to 
facilitate  efficient  train  operations,  and 
to  accommodate  an  on-going  commuter 
rail  project  on  WCL's  line  being 
undertaken  by  Metra,  the  commuter  rail 
authority  for  the  metropolitan  Chicago 
area.  WCL  and  Soo  have  determined 
that  a  permanent  restructuring  of 
property  rights  at  Schiller  Park  Yard  is 
warranted.  WCL  will  acquire  Soo's 
Gauntlet  Track  extending  from  the 
current  Soo  property  line  at  milepost 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-60.  109  Stat.  803.  which  was  enacted  on 
IJecember  29. 1995.  and  took  effect  on  fanuary  1. 
1996.  atxilished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Sur&ce  Transportation  Board  (Board).  This  notice 
relates  to  functions  tlial  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C  11323. 

'  [n  Wisconsin  CenOvl  Ud. — Exemption 
Acquisition  and  Operation~Certain  Lines  of  Soo 
Line  Hailmad  Company.  Finance  Docket  No.  31102 
(la:  served  Sept.  11.  1987.  Oct.  8. 1987  and  )uly 
28, 1968).  WCL  acquired  Soo's  line  extending  south 
from  the  Wisconsin  border  to  Forest  Park,  in  tfie 
Chicago  area.  Soo,  however,  retained  ownership  of 
the  Schiller  Park  Yard,  for  use  as  an  Intennodal 
facility.  WCL's  main  line  bisects  ihu  yard  on  a  66- 
toot  right  of  way.  Because  of  potential  difficulties 
with  this  arrangement.  WCL  and  Soo  agreed  to 
exchange  operational  control  of  routes  through 
Schiller  Park  Yard.  Under  that  arrangement,  until 
such  time  as  Soo  relocated  its  intermodal  facility 
from  Schiller  Park  Yard.  WCL  would  temporarily 
operate  Soo's  Gauntlet  Track  around  the  Schiller 
[4rk  Yard,  and  Soo  %irould  temporarily  assume 
control  of  WCL's  Track  6  and  7.  That  arrangemenl 
lias  continued  since  1967. 
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16.28±  to  milepost  18.60±.  a  distance  of 
approximately  2.3  miles.  Soo  will 
acquire  WCL's  main  line  through 
Schiller  Park  Yard  (Tracks  6  and  7) 
extending  from  milepost  16.78±  to 
milepost  18.60±,  a  distance  of 
approximately  1,8  miles.  WCL  will 
temporarily  retain  the  right  to  operate 
on  a  portion  of  Track  7  as  part  of  a 
bypass  route  while  the  Gauntlet  Track  is 
upoaded. 

'The  notice  states  that,  because  WCL 
already  controls,  maintains,  and 
operates  over  the  Gauntlet  'Track,  and 
Soo  already  controls,  maintains,  and 
operates  over  Tracks  6  and  7,  this 
property  exchange  will  not  change 
existing  rail  operations  or  service,  or 
expandoperations  of  WCL  or  Soo  into 
new  territory.  Under  these 
cirxnimstancas,  the  transaction  qualifies 
for  the  class  exemption  at  49  CFR 
1180.2(d)(5). 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  transaction 
wrill  be  protected  under  New  York  Dock 
By. — Control— Brooklyn  Eastern  Dist., 
360  LC.C.  60  (1979). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revolce  will  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all  ' 
pleadings,  referring  to  STB  Finance 
Docket  No.  32995,  must  be  filed  with 
the  Surbce  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue,  NW., 
Washington,  IXD  20423.  In  addition,  a 
copy  must  be  served  on:  Janet  H. 
Gilbert,  Assistant  General  Counsel. 
Wisconsin  Central  Ltd.,  P.O.  Box  5062, 
Rosemont.  IL  60018:  and  Larry  D. 
Stams,  General  Attorney,  Soo  Line 
Railroad  Company,  1000  Soo  Line 
Building,  105  South  5lh  Street, 
Minneapolis,  MN-  55402. 
Decided:  July  18, 1996. 
By  the  Board.  David  M.  Konschoik, 
Dinctor,  Office  of  Proceedings. 
V«ra«iA.WUliaBS. 
Secreloi^. 
IFR  Doc  96-18913  Filed  7-2S-96;  8:4S  am) 


DEPARTMENT  OF  THE  TREASURY 

Ofnce  of  the  Secretary 

Liat  ot  Countrtaa  Requiring 
Cooperation  Witli  an  Intamatlonal 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 


Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986), 
Bahrain 
Iraq 
Kuwait 
Lebanon 
Libya 
Oioun 
Qatar 

Saudi  Arabia 
Syria 

United  Arab  Emirates 
Yemen,  Republic  of 

Dated:  July  18, 1996. 
Joeaph  GutlRiiig, 

International  Tax  Counsel  (Tax  Policy). 
IFR  Doc.  96-19042  Piled  7-2S-96:  8:4S  am) 


Propoaed  CoNectlon;  Conwnent 
Requeet  for  FOnm  W-4V 

aoency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
W-4V,  Voluntary  Withholding  Request. 
DATES:  Written  comments  should  be 
received  on  or  before  September  24, 
1996  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20Z24. 
FOR  FURTHER  INFOflMATION  COHTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 


Service,  room  SS71. 1111  Constitutioa 
Avenue  NW..  Washington.  DC  20224. 

■Um^MBITARV  MraRMATKM: 

Title:  Form  W-4V.  Voluntary 
Withholding  Request. 

OMB  Number:  To  be  assigned  later. 

Form  Number:  W-4V. 

Abstract:  If  an  individual  receives  any 
of  the  following  government  payments, 
he/she  may  voluntarily  complete  Form 
W— 4V  to  request  that  the  payer 
withhold  Feideral  income  tax.  Those 
payments  ere  unemployment 
compensation,  social  security  benefits, 
tier  I  railroad  retirement  benefits. 
Commodity  Credit  Corporation  loans,  or 
certain  crop  disaster  payments  under 
the  Agricultural  Act  of  1949  or  title  II  of 
the  Disaster  Assistance  Act  of  1988. 

Current  Actions:  This  is  a  new 
collection  of  information. 

Type  of  Review:  New  OMB  approval. 

Affected  Public:  Individuals  or 
households,  and  forms. 

Estimated  Number  of  Bespondents: 
19.700,000. 

Estimated  Time  Per  Respondent:  29 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  9,653,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  pereon  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  28  U.S.C.  6103. 

Bequest  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  neoessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology: 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation. 
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maintenance,  and  purchaae  of  services 
to  provide  information. 

Approv«d:  July  t".  IM*- 
Oraick  R.  Shur, 

IBS  Heports  Cleainnce  Officer. 

fFR  Doc.  96-18972  Filfld  7-25-96;  8:45  ami 


PropoMd  CoHacflan;  CammMit 
Raquwt  for  Fonn  8404 

aobCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1993, 
Public  Uw  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8404,  Interest  Charge  on  DISC-Related 
Deferred  Tax  liability. 
DATES:  Written  comments  should  be 
received  on  or  before  September  Z4, 
1996  to  be  assured  of  consideradoo. 
ADOflESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOn  RjmHER  HFOnHMTKM  COMTACT: 
Requests  for  additional  information  or 
copies  of  the  form  aiid  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLBMBfTARY  INFORMATION: 

Title:  Interest  Charge  on  DISC-Related 
Deferred  Tax  Liability. 

OMB  Nvmber  1545-0939. 

Form  Number  8404. 

Abstract:  Shareholders  of  Interest 
Charge  Domestic  International  Sales 
Corporations  (IC-DISCs)  use  Form  8404 
lo  figure  and  report  an  interest  charge 
on  their  DISC-related  deferred  tax 
liability.  The  interest  charge  is  required 
by  Internal  Revenue  Code  section  995(Q. 
IRS  uses  Form  8404  to  determine 
whether  the  shareholder  has  correctly 
figured  and  paid  the  interest  charge  on 
a  timely  basis. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  individuals. 


Estiatated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  9  hr., 
1  min. 

Estimated  Total  Annual  Burden 
Hours:  18,020. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
BotAs  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
miniFni^^  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  18, 1996.     - 
Garrick  R.  Shnr, 
IBS  Reports  Qeomnce  Officer. 
(FR  Doc  96-18973  Filed  7-25-96;  8:45  ami 
■UMQ  OOM  «l*-*«-4J 


Pfopoaed  Cdleclion;  Cocnment 
RaquMt  for  Form  10001 

AGBICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments.  

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13.(44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  Form 
10001,  Request  for  Closing  Agreement 
Relating  to  Advance  Refunding  Issue 
Under  Sections  148  and  7121  and  Rev. 
Proc.  96-41. 

OATEK  Written  comments  should  be 
received  on  or  before  September  24, 
1996  to  be  assured  of  consideraUon. 
AOOREMES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20ZZ4. 

SUPPiaeiTARY  MFOfMUTION: 

Title:  Request  for  Closing  Agreement 
Relating  to  Advance  Refunding  Issue 
Under  Sections  148  and  7121  and  Rev. 
Proc.  96-41. 

OMB  Number:  1545-1492; 
Form  Number:  Form  10001. 
Abstract:  Form  10001  will  be  used  in 
conjtmction  with  a  closing  agreement 
program  involving  certain  issuers  of  tax- 
exempt  advance  refunding  bonds.  A 
revenue  procedure  covering  this 
voluntary  compliance  program  will  be 
issued  concurrently  with  the  issuance  of 
the  form. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  Local  or  Tribal 
Govenmient,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  300. 

The  following  paragraph  applies  lo  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
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request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Approved;  July  19, 1996. 
Garrick  R.  Shnr, 
IBS  Reports  Charaace  Officer. 
IFR  Doc.  96-18974  Filed  7-25-96;  8:45  am) 
iUJNa  OOM  «i*-*i-u 


Tax  Couneeiing  for  liM  Bderly  (TCE) 
Progiam;  Availebiltty  of  AppNcatton 
Padiagee 

'AQBICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Availability  of  TCE  application 


SUMMARY:  This  docimient  provides 
notice  of  the  availability  of  Application 
Packages  for  the  1997  Tax  Counseling 
for  tile  Elderly  (TCE)  Program. 
DATES:  Application  Packages  are 
available  from  the  IRS  at  liis  time.  The 
deadline  for  submitting  an  application 
package  to  the  IRS  for  tiie  1997  Tax 
Counseling  for  the  Elderly  (TCE) 
Program  is  August  21, 1996. 
ADDRESSES:  Application  Packages  may 
be  requested  by  contacting:  Internal 
Revenue  Service,  1111  Constitution 


Avenue,  NW„  Washington,  DC  20224, 
Attention:  Program  Manager,  Tax 
Counseling  for  the  Elderly  Program, 
T:T.'Q:V,  Room  1053,  Salubria  Building. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Karen  Haag,  T:T<J:V,  Room  1053 
(Salubria  Building),  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW., 
Washington,  DC  20224.  The  non-toll- 
free  telephone  number  is:  (202)  283- 
0192. 

SUPPLBWENTARY  INFORMATION:  AuUlority 
for  the  Tax  Counseling  for  the  Elderly 
(TCE)  Program  is  contained  in  Section 
163  of  the  Revenue  Act  of  1978,  Public 
Law  95-600,  (92  Stat.  12810),  November 
6, 1978.  Regulations  were  published  in 
the  Federal  Kegister  at  44  FR  72113  on 
December  13, 1979.  Section  163  gives  ■ 
the  I RS  aufhority  to  enter  into 
cooperative  agreements  with  private  or 
public  non-profit  agencies  or 
organizations  to  establish  a  network  of 
trained  volunteers  lo  provide  free  tax 
information  and  return  preparation 
assistance  to  elderly  individuals. 
Elderly  individuals  are  defined  as 
individuals  age  60  and  over  at  the  close 
of  their  taxable  year. 

Cooperative  agreements  will  be 
entered  into  based  upon  competition 
among  eligible  agencies  and 
organizations.  Because  applications  are 
being  solicited  before  the  FY  1997 
budget  has  been  approved,  cooperative 
agreements  will  be  entered  into  subject 
to  appropriation  of  fiinds.  Oiice  funded, 
sponsoring  agencies  and  organizations 
will  receive  9  grant  from  the  IRS  for 
administrative  expenses  and  to 
reimburse  volunteers  for  expenses 
incurred  in  training  and  in  providing 
tax  return  assistance.  The  Tax 
Counseling  for  the  Elderly  (TCE) 
Program  is  referenced  in  the  Catalog  of 


Fedeial  Domestic  Assistance  in  Section 

21.006. 

Thoous  Maruria, 

Director.  Office  of  Compliance  Education. 

(FR  Doc  96-19064  Filed  7-25-96;  8.-45  am) 


UNUEO  STATES  INFOflMATION 
AGENCY 

Culturally  SignMcant  Oblaele  bnportad 
<0r  ExMbition  Oatarmlnalion 

Notice  is  hereby  given  of  th»- 
fbllowing  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985, 22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  K4arch  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Degas:  Beyond 
Impressionism"  (See  list),'  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  National  Gallery, 
London  from  on  or  about  May  22, 1996, 
through  August  26, 1996  and  the  Art 
Institute  on  or  about  September  30, 1996 
through  January  5, 1997,  is  in  the 
national  interest,  fhiblic  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Rotator. 

Dated:  July  23, 1996. 
Los  fin, 

Genetvt  Counsel. 
IFR  Doc  96-19065  Filed  7-25-96;  8:45  ami 


*  A  copy  of  this  list  may  be  obtained  t>y 
contacting  Ms.  Neita  Sheahan.  Assistant  Genenl 
Counsel,  at  202/619-5030.  and  the  address  is  Roooi 
TOO.  U.S.  Infocnution  Agency.  301  4th  SIn«,  SW., 
Washington.  DC  2OS47-O0O1. 
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July  26,  1996 


Part  II 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Ch.  I,  et  al. 

Federal  Acquisition  Reguiations  (FAR); 

Finai  and  interim  Ruies 
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DEPARTMENT  OF  DEFENSE 

QENERAL  SERVICES 
ADMINISTRATION 

NATKNtAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  AcquWtion  CIrcuiar  90-40; 
Introduction 

AOENCIES:  Department  of  Defense  POD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


action:  Sumnuiry  presentation  of  final 
and  interim  riiles  vrith  request  for 
comment 

SUMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  which  follow  it  in  the  order 
listed  below.  The  FAR  Council  is 
issuing  Federal  Acquisition  Circular 
(FAC)  90-40  to  amend  the  Federal 
Acquisition  Regulation  (FAR).  A 
companion  document,  the  Small 
Entities  Compliance  Guide,  follows  this 
FAC  and  may  be  located  on  the  Internet 
at  http://www.gsa.gov/far/compliance. 

dates:  For  eOective  dates  and  comment 
dates,  see  separate  documents  which 


follow.  Please  cite  FAC  90-40  and  the 
appropriate  FAR  case  number(s)  in  all 
correspondence  related  to  the  following 
dociunents. 

FOR  FUimei  INFOMMTION  CONTACT:  The 
analyst  whose  name  appears  (in  the 
table  below)  in  relation  to  each  FAR 
case  or  subject  area.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAC  90-40  and  specific  FAR 
case  numberis). 

SUPPLEMENTARY  MFOflMATlON:  Federal 
Acquisition  Circular  90-40  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below: 


I  

H  ._. 

Ill  ~ 
IV.- 
V  .... 
W  ... 

vn .. 

VIII  . 
K  ._ 

X  ._ 

XI  ... 

XII  .. 
XIN  . 
XIV. 
XV.. 


Subject 


Conttngant  Fee  Representation 

SinVlHIed  Acquisition  ThreshokVFederal  Acquisition  Computer  Netwoitq  and  Mioo-Purctiase  Proce- 
dures. 

Gratuities  (Interim) ■• ■"■• 

Oisastar  ReM  Ad • '■ 

Heeponeijiity  Oetemiinabone • ■ 

Task  and  Oeivery  Orders 

DMIiyear  Cortradicig  . 


Small  Business/Simplified  Acquisition  Threshold  . 
Indian-Owned  Economic  Enleiprises 


General  Agreement  on  Tanfls  and  Trade  Patent  AultMiizallon 

Perlormance  arxl  Payment  Bonds  . ™ — ^— 

Employee  Compensation  Costs  ~.~ — ■ 

Agency  Procurement  Protests  (Intefim) — 

Value  Engineering  

Tenninallon  Inventoty  Sdiedules 


FAR  case 


93-009 

94-770 
94-771 
96-300 
93-303 
95-007 
94-711 
94-712 
94-782 
91-028 
96-308 
91-027 
93-005 
95-309 
96-315 
94-003 


Analyst 


DeStelano. 
Linfield. 

OeStelano. 

Klein. 

OeStelano. 

McAndrew. 

McAndrew. 

Moss. 

OeStelano. 

aNeW. 

aSucli. 

Olson. 

aNeM. 

OSuch. 

KMn. 


Item  I — Coatingenl  Fee  Kepreeenlation 
(FAR  Case  93-009) 

This  final  rule  amends  FAR  Subpart 
3.4  to  remove  the  requirement  for 
prtjspective  contractors  to  provide 
certain  information  regarding  contingent 
fee  arrangements.  Accordingly,  the 
provision  at  52.203-4,  C^ontingent  Fee 
Representation  and  Agreement,  and 
Standard  Form  119,  Statement  of 
Contingent  or  Other  Fees,  are  also 
removed.  The  underlying  poUcy 
pertaining  to  contingent  fee 
arrangements,  as  set  forth  in  Subpart 
3.4,  remains  the  same. 

Item  II — Simplified  Acquisition 
Threshold/Federal  Acquisition 
Computer  Network;  and  Micro- 
Purchase  Procedures  (FAR  Cases  94- 
770  and  94-771) 

The  interim  rules  published  as  Item  II 
of  FAC  90-24  and  Item  HI  of  FAC  90- 
29  are  amended  and  adopted  as  final. 
The  rules  implement  the  micro- 
purchase,  simplified  acquisition,  and 
Federal  Acquisition  Computer  Network 
(FAOIET)  provisions  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Public  Law  103-355),  and  Section 
4302(b)  of  the  Federal  Acquisition 


Reform  Act  of  1996  (Public  Law  104- 
106).  The  final  rules  differ  fiwm  the 
interim  rules  in  that  they  (1)  move 
definitions  pertaining  to  micro- 
purchases,  simplified  acquisition 
procedures,  and  FACNET  ftt)m  Parts  4 
and  13  to  Part  2;  (2)  remove  the 
requirement  for  interim  FACNET 
certification  before  a  contracting  oHice 
may  use  simplified  acquisition 
procedures  for  contract  actions 
exceeding  $50,000:  (3)  remove  the 
clause  at  52.222-40.  Service  Contract 
Act  of  1965,  as  Amended — Contracts  of 
$2,500  or  Less,  based  upon  a  change  in 
■Department  of  Labor  regulations;  and  (4) 
provide  a  telephone  number  for 
information  regarding  FACNET  at  4.503. 

Item  in— Gratuities  (FAR  Case  96-300) 

This  interim  rule  amends  FAR  3.202 
and  52.203-3  to  implement  Section  801 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1996  (Public  Law 
104-106).  Section  801  amends  10  U.S.C. 
2207,  generally  referred  to  as  the 
Gratuities  Act,  to  exempt  contracts 
which  do  not  exceed  the  simplified 
acquisition  threshold  from  application 
of  the  Act.  Therefore,  the  clause  at 
52.203—3,  Gratuities,  is  now  prescribed 


for  inclusion  In  only  those  contracts 
which  exceed  the  simplified  acquisition 
threshold. 

Item  rv— Disaster  Relief  Act  (FAR  Case 
93-303) 

This  final  rule  amends  FAR  6.302-5, 
and  adds  FAR  Subpart  26.2,  to 
implement  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5150).  Section 
5150  establishes  a  preference  for  local 
sources  in  the  award  of  contracts  for 
major  disaster  or  emergency  assistance 
activities. 

Item  V — Responsibility  Determinations 
(FAR  Case  9&-007) 

This  final  rule  amends  FAR  Subpart 
9.1  to  emphasize  the  use  of  commercial 
sources  of  information  for  determining 
the  responsibility  of  prospective 
contractors,  and  to  clarify  that  preaward 
surveys  normally  should  be  requested 
only  when  information  on  hand  or 
readily  available  is  not  sufficient. 

Item  VI— Task  and  Delivery  Orde« 
(FAR  CaM  94-711) 

The  interim  rule  published  as  Item  in 
of  FAC  90-33  is  amended  and  adopted 
as  final.  The  interim  rule  added  FAR 
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Section  16.500  to  define  the  scope  of  the 
multiple  award  preference  established 
by  Subpart  16.5  for  indefinite-quantity 
contracts.  The  final  rule  differs  from  the 
interim  rule  in  that  it  amends  Section 
16.500  to  clarify  that  the  multiple  award 
preference  does  not  apply  to  architect- 
engineer  contracts  subject  to  the 
procedures  in  Subpart  36.6.  However, 
agencies  are  not  precluded  from  making 
multiple  awards  for  architect-engineer 
services,  provided  the  selection  of 
contractors  and  placement  of  orders  is 
consistent  with  Subpart  36.6.  The  rule 
also  amends  Section  16.504  to  clarify 
procedures  for  determining  if  multiple 
awards  are  appropriate. 

Item  vn— Muldyear  Contracting  (FAR 
Case  94-712) 

This  final  rule  revises  FAR  Subpart 
17.1,  removes  the  clause  at  52.217-1, 
and  revised  the  clause  at  52.217-2  to 
implement  Sections  1022  and  1072  of 
the  Federal  Acquisition  Streamlining 
Act  of  1994  (Public  Law  103-355). 
Sections  1022  and  1072  provide  for  use 
of  multiyear  contracting  in  a  manner 
that  will  encourage  competition  or 
promote  economy  in  administration, 
performance,  and  operation  of  an 
agency's  programs. 

Item  VUI — Small  Businesa/Simplified 
Acquisition  Threshold  (FAR  Case  94- 
782) 

This  final  rule  amends  FAR  Part  19 
and  the  clauses  at  52.219-6,  52.219-7, 
and  52.219-18  to  implement  Section 
4004  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 
103-355).  Section  4004  amends  Section 
l3(j)  of  the  Small  Business  Act  (IS 
U.S.C  844(j))  to  reserve  each  contract 
for  supplies  or  services  that  has  an 
anticipated  value  greater  than  $2,500. 
but  not  greater  than  $100,000,  for 
exclusive  participation  by  small 
business  concerns,  unless  the 
contracting  officer  is  unable  to  obtain 
offers  from  two  or  more  small  business 
concerns  that  are  competitive  with 
regard  to  price,  quality,  and  delivery. 
This  rule  also  reflects  a  final  rule 
published  by  the  Small  Business 
Administration  at  13  CFR  121.406. 
which  provides  that,  where  the 
procurement  of  a  manufacttued  item  is 
processed  under  FAR  Part  13 
procedures,  set  aside  for  small  business 
concerns,  and  not  expected  to  exceed 
•$25,000,  an  offeror  need  not  supply  the 
end  product  of  a  small  business  concern 
as  long  as  the  product  is  manufactured 
or  produced  in  the  United  States. 


Hem  DC — Indian-Owned  Economic 
Enterprises  (FAR  Case  91-028) 

The  interim  rule  published  as  Item 
VIII  of  FAC  90-7  is  amended  and 
adopted  as  final.  The  rule  implements 
25  U.S.C.  1544,  which  provides  for 
payment  of  incentives  to  prime 
contractors  who  use  Indian 
organizations  or  Indian-owned 
economic  enterprises  as  subcontractors. 
The  principal  difference  between  the 
interim  rule  and  the  final  rule  is  the 
method  of  incentive  payment  contained 
in  each.  The  interim  rule  permitted 
prime  contractors  to  recover  certain 
costs  of  subcontracting  with  Indian 
organizations  and  Indian-owned 
economic  enterprises  based  on  the 
difference  in  price  between  the 
acceptable  low  non-Indian 
suba>ntractor  and  the  acceptable  low 
Indian  subcontractor,  when  the  Indian 
subcontractor's  price  exceeded  the  price 
of  the  non-Indian  subcontractor.  The 
final  rule  instead  permits  an  incentive 
payment  to  the  prime  contractor  in  an 
amount  which  equals  5  percent  of  the 
amount  of  the  subcontract  awarded  to 
the  Indian  organization  or  Indian-owned 
economic  enterprise.  The  applicable 
amendments  are  in  Subpart  26.1  and  the 
clause  at  52.226-1. 

Hem  X — General  Agreement  on  Tariffi) 
and  Trade  Patent  Authorization  (FAR 
Case  95-308) 

This  final  rule  adds  FAR  Section 
27.209  to  provide  guidance  pertaining  to 
the  use  of  patterned  technology  under 
the  General  Agreement  on  Tariffs  and 
Trade. 

Hem  XI — Performance  and  Payment 
Bonds  (FAR  Case  91-027) 

This  final  rule  amends  FAR  Subpart 
28.1  and  the  clause  at  52.228-1.  and 
adds  two  clauses  at  52.228-15  and 
52.228-16,  and  new  SF  1418  to  update, 
clarify,  and  standardize  policy 
pertaining  to  bid  guarantees  and 
performance  and  payment  bonds. 

Hem  XD — Employee  Compensation 
Costs  (FAR  Case  93-005) 

This  final  rule  amends  FAR  Part  31  to 
clarify  the  allowability  of  personal 
services  compensation  costs.  The  rule 
adds  definitioris  at  31.001:  clarifies  the 
standard  for  reasonableness  of  labor- 
management  compensation  agreements 
at  31.205-6(b);  revises  31.205-6(b)(l)(i) 
to  clearly  allow  offsets  of  allowable 
elements  of  employee  compensation 
packages  among  jobs  of  the  same  grade 
or  level;  and  revises  31.205-6(1)  to 
provide  a  general  allowability  rule 
pertaining  to  corporate  seciuities. 


Item  Xm — Agency  Procureniant 
Pmteits  (FAR  Case  9S-309) 

This  interim  rule  revises  FAR  33.103 
to  implement  Executive  Order  12979. 
Agency  Procurement  Protests.  Executive 
Order  12979  provides  for  inexpensive, 
informal,  procedurally  simple,  and 
expeditious  resolution  of  agency 
protests,  including,  where  appropriate 
and  permitted  by  law,  the  use  of 
alternative  dispute  resolution 
techniques,  third  party  neutrals,  and 
another  agency's  personnel. 

Item  XIV— Value  Engineering  (FAR 
Case  96-31S) 

This  final  rule  amends  FAR  Part  48  to 
revise  the  definition  of  value 
engineering  and  to  require  agencies  to 
establish  and  maintain  cost-effective 
value  engineering  procedures  and 
processes.  The  rule  implements  Section 
4306  of  the  Federal  Acquisition  Reform 
Act  of  1996  (Public  Law  104-106). 

Hem  XV — ^Termiaalioo  Invenlmy 
Schedules  (FAR  Case  94-003) 

This  final  rule  amends  FAR  Part  49 
and  the  clauses  at  52.249-2,  52.249-3, 
52.249-5,  52.249-6,  and  52.249-11  to 
require  contractors  under  terminated 
contracts  to  submit  termination 
inventory  schedules  within  120  days 
from  the  date  of  termination,  unless  this 
period  is  extended  by  the  contracting 
officer. 

Dated:  )uly  16, 1996. 
EdwvdCLoeb, 
Director.  FedemI  Acquisition  Policy  Division. 

FEDERAL  ACQUISITION  ORCULAE 

Number  90-M 

Federal  Acquisition  Circular  (FAC) 
90—40  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-40  are  effective  September 
24.  1996,  except  for  Items  III.  VI  thru 
Vni.  and  Xni,  which  are  effective  July 
26, 1996,  and  Items  II  and  XIV.  which 
are  effKtive  August  26, 1996. 
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Dated:  July  12. 1096. 
Ekuor  R.  SpKlor, 
DincUr,  Defease  Pmcurement 

DatBd:  July  S.  1996. 
UaM-lWaa. 

Deputy  Associate  Admiidatrator  for 
Aapmition  Policy,  General  Setvket 
Adminislralion. 

DMsd:  July  IS,  1996. 
Tom  LosdUa. 

Deputy  Associate  Administrolor  for 
Prxxurement,  National  Aeronautics  and 
Space  Administration. 
IFR  Doc  96-18497  Filed  7-2&-96;  1:45  ami 
■miQ  eoM  law  i>  > 


DEPARTMENT  OF  DEFENSE 

QENERAL  SERVICES 
AOWMSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  AOMMSTRATMN 

48  CFR  Pwt*  1, 3, 4, 13, 31, 52,  and  S3 
[FAC  SO-40;  FAR  ClM  M-00*;  llMn  Q 
RIN9000-Aa83 

Fadaral  Acquiattlon  RaguMfcm; 
ConUnqant  F—  RepiaiaiHallon 

AOBKIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 


:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
delete  the  provision  requiring  an  offeror 
to  provide  a  contingent  fee 
representation  and  agreement  and  to 
submit  a  statement  of  contingent  or 
other  fees.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993.  and  is 
not  a  major  rule  under  5  U.S.C  804. 
EFFECTIVE  DATE:  September  24, 1996. 
FOR  FURTHER  INFOflMATION  CONTACT:  Mr. 
Ralph  DeStefano  at  (202)  501-1758  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  OS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-40,  FAR  case  93- 
009. 

suppLaaafTARY  infoiimation: 

A.  Background 

FAR  3.404(b)  requires  the  contracting 
officer  to  insert  the  provision  at  52.203- 
4,  Contingent  Fee  Representation  and 


Agrsement,  in  all  solicitations,  with  six 
exceptions.  The  provision  requires 
ofiiBrors  to  provide  a  contingent  fee 
representation  as  requested  by  the 
contracting  officer.  When  the 
representation  is  answered 
amrmatively,  the  offeror  must  also 
provide  a  completed  Standard  Form 
(SF)  119,  Statement  of  Contingent  or 
Other  Fees,  or  a  signed  statement 
indicating  the  SF  119  was  previously 
submitted  to  the  same  contracting  office. 
A  proposed  rule  was  published  in  the 
Federal  Register  at  60  FR  57140. 
November  13, 1995.  This  final  rule 
revises  FAR  3.404  to  remove  the 
requirement  for  the  solicitation 
provision  and  removes  the 
accompanying  sections  3.405  through 

3.408  which  deal  with  the  SF  119.  FAR 

3.409  and  3.410  have  been  renumbered. 

B.  Regulatoiy  Flexibility  Act 

The  Deportment  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601.  et  seq.,  because  there 
is  a  slight  beneficial  impact  on  small 
entities  since  offerors  will  no  longer  be 
required  to  provide  contingent  fee 
representations  and  agreements  or  to 
submit  statements  of  contingent  or  other 
fees.  However,  the  underlying  policy 
pertaining  to  contingent  fee 
arrangements  has  not  changed. 

C  Paperwork  Keduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  is  deemed  to  apply  because 
the  final  rule  eliminates  a  previously 
approved  information  collection 
requirement  under  Office  of 
Management  and  Budget  (OMB)  number 
9000-0003,  Statement  of  Contingent  or 
Other  Fees  (SF  119).  Accordingly,  a 
request  for  elimination  of  the 
information  collection  requirement  is 
being  submitted  to  OMB. 

List  of  Subjecls  in  48  CFR  Parts  1, 3, 4, 
13.  31,  52,  and  S3 

Government  procuremenL 

Dated:  July  16.  1996. 
Edward  C  Loeb. 
Director.  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Parts  1.3.4. 13.  31. 
52.  and  53  are  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  1.  3. 4. 13.  31.  52.  and  53 
continues  to  read  as  follows: 

Aulkority:  40  U.S.C  486(0):  10  U.S.C 
chapter  137:  and  42  U.S.C.  2473(c). 


PART  1— FEDERAL  ACQUISmON 
REGULATIONS  SY8TBVI 

1.104    [Anwndadl 

2.  Section  1.106  is  amended  in  the  list 
of  "FAR  Segments"  and  "OMB  Control 
Numbers"  following  the  introductory 
text  by  removing  "52.203-4"  and 
"900(W)003".  and  "SF  119"  and  "9000^ 
0003". 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

3.  Section  3.404  is  revised  to  read  as 
follows: 

3.404    Contract  etauae. 

The  contracting  officer  shall  insert  the 
clause  at  52.203-5,  Covenant  Against 
Contingent  Fees,  in  all  solicitations  and 
contracts  exceeding  the  simplified 
acquisition  threshold,  other  than  those 
for  commercial  items  (see  parts  2  and 
12). 

3.406  through  3.408-2    [Ramovad] 

4.  Sections  3.40S  through  3.408-2  are 
removed. 

3.400  and  3.410   [Hadaalgnalad  aa  3.406 
and  3.404] 

5.  Sections  3.409  and  3.410  are 
redesignated  as  3.405  and  3.406. 

6.  The  newly  designated  3.406  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

3.404    Records. 

For  enforcement  purposes,  agencies 
shall  preserve  any  specific  evidence  of 
one  or  mora  of  the  violations  in  3.40S(a), 
together  with  all  other  pertinent  data, 
including  a  record  of  actions  taken. 


PART  4— ADMMISTRATIVE  MATTERS 

7.  Section  4.803  is  amended  by 
revising  paragraph  (a)(ll)  to  read  as 
follows: 

4.M3    Contanta  ol  contract  Wea. 


(a)  *  *  * 

(11)  Contractor's  certifications  and 
representatives. 

•        *        ,        •        • 

PART  13-SIMPUFIED  ACQUISITION 
PROCEDURES 

13.111    [Amamtad] 

8.  Section  13.111  is  amended  by 
removing  paragraph  (c)  end 
redesignating  paragraphs  (d)  through  (j) 
as  (c)  through  (i). 
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PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.206-38    [Amandsd] 

9.  Section  31.205-38  is  amended  at 
the  end  of  paragraph  (0  by  removing  the 
parenthetical  "(see  3.408-2)". 

PART  52— SOUCtTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.203-4    {Raaarvsd] 

10.  Section  52.203-4  is  removed  and 
reserved. 

S2.203-S    [Amandad] 

11.  Section  52.203-5  is  amended  in 
the  introductory  paragraph  by  removing 
"3.404(c)"  and  inserting  "3.404". 


PARrS3-FORMS 


53.203    [Air 

12.  Section  53.203  is  amended  by 
removing  paragraph  (a)  and  the 
designation  of  paragraph  (b). 


53.301-110    (R 

13.  Section  53.301-119  is  removed. 
IFR  Doc.  96-18498  Filed  7-25-96;  8:45  ami 

aajjM  coea  lan  m  r 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADHIMSTRATWN 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1,  2, 3, 4, 9, 8, 11, 12, 13, 
15, 16, 19, 22, 23,  2S,  28, 29, 32, 36, 41, 
42, 43, 44, 45, 46, 47,  52,  and  53 

[FAC  aO-40:  FAR  Caaea  04-770  and  «4- 
771;  Han  iq 

RIN  •000-AQia«00tf-AQ26 

Federal  Acquisition  Regulation; 
SImpimed  Acquisition  ThrMholdr 
Federal  Acquisition  Computer 
Network;  and  Micro-Purchase 
Procedures 

AOBKIES:  Department  of  Defense  (IX)D). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rules  adopted  as  final 
with  changes. 

ttUMMAnv:  The  Federal  Acquisition 
Regulatory  Council  is  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
finalize  the  interim  rules  concerning 
simplified  acquisition  procedures  and 
Federal  Acquisition  Computer  Network 
(FACNET)  requirements  of  the  Federal 
Acquisition  Streamlining  Act  of  1994. 


This  rule  also  implements  section  4302 
of  the  Federal  Acquisition  Reform  Act 
which  deleted  the  requirement  for 
attaining  interim  FACNET  certification 
before  simplified  acquisition  procedures 
could  be  used  between  $50,000  and 
$100,000.  This  is  a  significant  rule 
within  the  meaning  of  Executive  Order 
12866;  however,  it  is  not  a  major  rule 
under.  5  U.S.C.  804. 
EFFECTIVE  DATE:  August  26, 1996. 
FOR  FURTMBf  INF0RMATK3N  CONTACT:  Mr. 
Paul  Linfield  at  (202)  501-1757  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAC  90-40.  FAR  cases  94- 
770  and  94-771. 

SUPPLEMaiTARY  INFORMATWN: 
A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994.  Public  Law  103-355 
(FASA).  provided  a  number  of 
authorities  that  streamlined  the 
acquisition  process  and  made  a  number 
of  substantial  changes  in  the  manner  in 
which  relatively  low  dollar 
procurements  are  conducted.  FASA 
created  a  micro-purchase  threshold  of 
$2,500.  a  simplified  acquisition 
threshold  of  $100,000.  provided  for  the 
use  of  simplified  acquisition  procedures 
up  to  the  $100,000  threshold,  and 
created  the  Federal  Acquisition 
Computer  Network  (FACNET).  FASA 
limited  use  of  simplified  acquisition 
procedures  by  procurement  activities 
not  having  certified  interim  FACNET  to 
procurements  not  exceeding  $50,000. 
The  Federal  Acquisition  Reform  Act  of 
1996  (Division  D  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996),  Public  l.aw  104-106 
(FAitA),  deleted  the  requirement  for 
attaining  interim  FACNET  certification 
before  simplified  acquisition  procedures 
could  be  used  between  $50,000  and 
$100,000.  This  final  rule  implements 
that  provision  of  FARA.  as  well  as  the 
aforementioned  provisions  of  FASA. 

The  simplified  acquisition  procedures 
of  FASA  were  implemented  in  the  FAR 
at  60  FR  34741  on  July  3, 1995.  in  FAC 
90-29.  FAR  case  94-770.  The  micro- 
purchase  provisions  of  FASA  were 
implemented  in  the  FAR  at  59  FR  64786 
on  December  15, 1994,  in  FAC  90-24, 
FAR  case  94-771.  Also  published  in 
FAC  90-29  was  an  interim  rule  on  FAR 
case  91-104,  Electronic  Contracting, 
which  remains  interim  and  is  not  being 
finalized  at  this  lime. 

An  interagency  team  is  considering 
technical  issues  pertaining  to  Central 
ConUwnor  Registration  at  FAR  4.503. 


There  may  be  additional  changes  to  that 
section  as  part  of  FAR  case  94-772. 

Among  the  changes  in  this  final  rule 
are: 

— Definitions  contained  in  the  rule  have 
been  moved  to  FAR  2.101. 

—The  requirement  for  interim  FACNET 
to  be  accomplished  before  simplified 
acquisition  procedures  can  be  used 
for  acquisitions  between  $50,000  and 
$100,000  has  been  deleted. 

—The  clause  at  52.222-40,  Service 
Contract  Act  of  1965,  as  amended, 
Contracts  of  $2,500  or  less,  has  been 
deleted  based  upon  a  regulatory 
change  by  the  Department  of  labor. 

— An  information  phone  number  for 
FACNET  is  provided  in  4.503. 

— The  coverage  in  Part  13  on  small 
business  programs  has  been  moved  to 
Part  19  under  FAR  case  94-782  of.this 
Federal  Acquisition  Circular. 

Note  that  for  non-FACNET  acquisitions 

over  $25,000.  a  synopsis  for  IS  days  is 

still  required. 

B.  Regtilatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  applies  to  this  final 
rule,  and  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  prepared  and 
submitted  to  the  Chief  Counsel  for 
Advocacy  for  the  Small  Business 
Administration.  This  mie  implements 
the  simplified  acquisition  prtx^edures 
and  Federal  Acquisition  Computer 
Network  (FACNET)  requirements  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (the  Act)  (Public  Law  103-355). 
The  rule  applies  to  all  businesses,  large 
and  small  organizations,  educational 
and  nonprofit,  who  are  interested  in 
participating  in  Government 
acquisitions  at  or  below  the  simplified 
acquisition  threshold  of  $100,000.  The 
implementation  of  FACNET  provides 
for  the  electronic  exchange  of 
acquisition  information  between  the 
private  sector  and  the  Federal 
Government.  It  is  estimated  that  the 
electronic  exchange  of  acquisition 
information  will  improve  business 
opportunities  for  more  than  300.000 
vendors  currently  doing  business  with 
the  Government.  A  copy  of  the  FRFA 
may  be  obtained  from  the  FAR 
Secretariat  at  the  General  Services 
Administration,  18th  and  F  Streets  NW., 
Washington,  DC  20405. 

C  Paperwork  Reduction  Act 

This  final  rule  does  impose  an 
additional  reporting  or  recordkeeping 
requirement  on  the  public  which 
requires  the  approval  of  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C  3501.  et  seq.  Contractora  are 
required  to  electronically  register  with 
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the  Central  Contractor  Registration 
operated  by  the  Defense  Infonnation 
Megacenter.  The  information  to  be 
provided  is  infonnation  currently 
reported  under  several  existing  forms 
including  the  SF  129.  Solicitation 
Mailing  List  Application,  the  SF  3881, 
ACH  Vendor/Miscellaneous  Payment 
Enrollment  Form,  and  the  DD-1052, 
Request  for  Assignment  of  a  Commercial 
and  Government  Entity  (CAGE)  Code. 
Contractors  are  required  to  provide 
infonnation  pertaining  to  their 
electronic  data  interchange  (EDI) 
capabilities.  Establishment  of  a  central 
registration  system  should  eliminate  the 
need  to  submit  multiple  registrations 
with  each  contracting  ofBce  the 
contractor  wishes  to  do  business  with. 

A  request  for  approval  of  the 
information  collection  requirement 
concerning  simplified  acquisition 
procedures  was  submitted  to  OMB  and 
approved  through  April  30. 1998,  under 
OMB  Control  Number  9000-0137. 
Public  comments  concerning  this 
request  were  invited  through  a  Foderal 
Register  notice  at  60  FR 11659,  March 
2, 1995.  No  comments  were  received  in 
response  to  this  notice. 

D.  Public  Commeols 

Public  comments  were  solicited  at  59 
FR  64786,  December  15.  1994,  and  60 
FR  34741,  July  3, 1995.  In  response  to 
the  Federal  Register  notice,  30 
commenters  responded  with  himdreds 
of  specific  comments.  These  comments 
were  considered  in  the  formulation  of 
the  final  rule.  A  matrix  of  comments  is 
available  from  the  FAR  Secretariat 

List  of  Subjects  in  48  CFR  Parts  1. 2, 3, 
4.  5,  8, 11, 12. 13. 15,  IB,  19.  22,  23.  25, 
28.  29.  32.  36.  41.  42,  43.  44.  45, 48,  47, 
52,  and  53 

Government  procurement. 

Dated'  Inly  16. 1996. 
Edward  CLoeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  the  interim  rules  for  FAR 
case  94-770  (60  FR  34741.  July  3, 1995) 
and  FAR  case  94-771  (59  FR  64786, 
December  IS,  1994)  are  adopted  as  final 
with  the  following  changes:  

1,  The  authority  citation  for  48  CFR  1, 
2,  3,  4,  5,  8, 11, 12. 13, 15, 16. 19.  22. 
23,  25,  28,  29,  32,  36,  41,  42.  43,  44,  45, 
46,  47,  52,  and  53  continues  to  read  as 
follows: 

Autfaoriiy:  40  U.S.C  486(c)-.  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

Chapter  1  lAmendedl 

2.  The  following  sections  are 
amended  by  removing  the  words  "in 
Part  13": 


3.502-3 

3.503-2 

4.603 

4.80S(b)(13)  Introdudoy  text 

5.303(b),  introductory  text 

B.203-l(a)(1) 

15.106-l(b)(l) 

16.504(c)(lXv) 

19.702,  introductory  text 

19.706(8) 

28.310(al 

29.401-3 

29.401-4 

32.202-l(bK2) 

32.90S(C) 

41.201(b) 

42.903 

43.205  (dK2)  and  (e) 

44.201-2(b)(2) 

44.204(a) 

45.106(9) 

46.805  (a)  and  (b)  beading  and  introductofy 

text; 
47.104-t  (aM2)  and  (b) 
47.200(bH4) 
47.305-1B(b) 

PART  l-FEDERAL  ACQUtSITION 
REOULATWNS  SYSTEM 

3.  Section  1.304  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1.304   Agency  control  and  cooipaanoa 
procecknaa. 

(a)  Under  the  authorities  of  1.301(c), 
agencies  shall  control  and  limit  Issuance 
of  agency  acquisition  regulations  and,  in 
particular,  local  agency  directives  that 
restrain  the  flexibilities  found  in  the 
FAR,  and  shall  establish  formal 
procedures  for  the  review  of  these 
documents  to  assure  compliance  with 
this  part  1. 
«        *        *        «        • 

4.  Section  1.603-3  is  revised  to  read 
as  follows: 


PART  2-DEnNrnONS  OF  WORDS  AND 


5.  Section  2.101  is  amended  to  add.  in 
alphabetical  order,  the  definitions  of 
"delivery  order,"  "Federal  Acquisition 
Computer  Network  (FACNET) 
Architecture,"  "full  FACNET." 
"Govenunentwide  FACNET."  "interim 
FACNET,"  "micro-purchase,"  "micro- 
purchase  threshold,"  "simplified 
acquisition  procedures,"  "simplified 
acquisition  threshold,"  and  "task  order" 
to  read  as  follows: 

M01 


Delivery  order  means  an  order  for 
supplies  placed  against  an  established 
contract  or  with  &)venunent  sources. 


1,603-8    Appdntmant 

(a)  Contracting  officers  shall  be 
appointed  in  writing  on  an  SF  1402. 
Certificate  of  Appointment,  which  shall 
state  any  limitations  on  the  scope  of 
authority  to  be  exercised,  other  than 
limitations  contained  in  applicable  law 
or  regulation.  Appointing  officials  shall 
maintain  files  containing  copies  of  all 
appointments  that  have  not  been 
terminated. 

(b)  Agency  heads  are  encouraged  to 
delegate  micro-purchase  authority  to 
individuals  who  are  employees  of  an 
executive  agency  or  members  of  the 
Armed  Forces  of  the  United  States  who 
will  be  using  the  supplies  or  services 
being  purchased.  Individuals  delegated 
this  authority  are  not  required  to  be 
appointed  on  an  SF  1402,  but  shall  be 
appointed  in  writing  in  accordance  with 
agency  procedures. 


Federal  Acquisition  Computer 
Network  (FACNET)  Architecture  means 
the  Govemmentwide  Electronic 
Commerce/Electronic  Data  Interchange 
(EC/EDI)  operational  capability  for  the 
acquisition  of  supplies  and  services  that 
provides  for  electronic  data  interchange 
of  acquisition  information  between  the 
Covenmient  and  the  private  sector, 
employs  nationally  and  intematioiudly 
recognized  data  formats,  and  provides 
universal  user  access. 
***** 

Full  FACNET  means  an  agency  has 
certified  that  it  has  implemented  all  of 
the  FACNET  functions  outlined  in 
4.504,  and  more  than  75  percent  of 
eligible  contracts  (not  otherwise 
exempted  from  FACNET)  in  amounts 
exceeding  the  micro-purchase 
threshold,  but  not  exceeding  the 
simplified  acquisition  threshold,  wore 
entered  into  by  the  agency  during  the 
preceding  fiscal  year  using  an  interim 
FACNET  certified  electronic  automated 
information  system. 

Govemmentwide  FACNET  means  that 
the  Federal  Government  has  certified  its 
FACNET  capability,  and  more  than  75 
percent  of  eligible  contracts  (not 
otherwise  exempted  from  FACNET)  in 
amounts  exceeding  the  micro-purchase 
threshold,  but  not  exceeding  the 
simplified  acquisition  threshold, 
entered  into  by  the  executive  agencies 
during  the  preceding  fiscal  year  were 
made  through  electronic  automated 
information  systems  with  full  FACNET 
certification. 
*        •        •        •        * 

Interim  FACNET  means  a  contracting 
office  has  been  certified  as  having 
implemented  the  electronic  automated 
information  systems  capability  to 
provide  widespread  public  notice  of 
contracting  opportunities,  issue 
solicitations,  and  receive  responses  to 
solicitations  and  associated  requests  for 
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information.  Such  capability  jnust  allow 
the  private  sector  to  access  notices  of 
solicitations,  access  and  review 
solicitations,  and  respond  to 
solicitations. 


Simplified  acquisition  procedures 
means  the  methods  prescribed  in  part 
13  for  making  purchases  of  supplies  or 
services. 

Simplified  acquisition  threshold 
means  $100,000,  except  that  in  the  case 
of  any  contract  to  be  awarded  and 
performed,  or  purchase  to  be  made, 
outside  the  United  States  in  support  of 
a  contingency  operation  as  defiiwd  in  10 
U.S.C.  101(a)(13).the  term  means 
$200,000. 


Task  order  means  an  order  for 
services  placed  against  an  established 
contract  or  with  Government  sources. 


PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEflEST 

6.  Section  3.104-4  is  amended  by 
revising  paragraph  (h)(5)  to  read  as 
follows: 

3.104-4    DeflnWona, 


(h)  •  •  • 

(5)  For  purposes  of  3.104-4(h),  the 
terra  procurement  official  does  not 
include  contracting  ofiicers  or  other 
individuals  whose  authority  is  limited 
to  the  micro-purchase  threshold  if  the 
head  of  the  contracting  activity 
determines  that  it  is  unlikely  that  the 
individual  will  make  purchases  in  a 
total  amount  greater  than  $20,000  in  any 
12-month  period. 

3.104-10    [AnwiKtad] 

7.  Section  3.104-10  is  amended  in 
paragraph  (c)  by  removing  the 
parenthetical  "(see  Part  13)." 

8.  Section  3.502-2  is  amended  to 
revise  the  heading  and  the  introductory 
text  of  paragraph  (i)  and  to  add 
paragraph  (j)  to  read  as  follows: 

XS02-2    Subcontractor  McMmkIo. 

***** 

(i)  Requires  each  contracting  agency 
to  include  in  each  prime  contract 
exceeding  $100,000  for  other  than 


commercial  items  (see  part  12).  a 
requirement  tJut  the  prime  contractor 
shall— 


Micro-purchase  means  an  acquisition 
of  supplies  or  services  (except 
construction),  the  aggregate  amount  of 
which  does  not  exceed  $2,500,  except 
that  in  the  case  of  construction,  the  limit 
is  $2,000. 

Micro-purchase  threshold  meens 
$2,500. 


(j)  Notwithstanding  paragraph  (i)  of 
this  subsection,  a  prime  contractor  shall 
cooperate  fully  with  any  Federal 
government  agency  investigating  a 
violation  of  Section  3  of  the  Anti- 
Kickback  Act  of  1986  (41  U.S.C  51-58). 

PART  4-  ADMINISTRATWE  HATTERS 

9.  Section  4.501  is  amended — 

a.  By  removing  the  definitions  of 
"Federal  Acquisition  Computer 
Network  (FACNET)."  "Full  FACNEF." 
"Govemmentwide  FACNET,"  "Interim 
FACNET,"  "Value-Added  Network 
(VAN)."  and  "Value-Added  Service 
(VAS)"; 

b.  By  revising  the  heading  of  the 
definition  of  "ANSI  X.12"  to  read 
"ANSI  X12,  as  used  in  this  subpart."; 

c^y  inserting,  following  the  end  of 
the  definition  headings  for  "electronic 
commerce  (EC),"  "electronic  data 
interchange  (EDI),"  and  "transaction 
set",  the  phrase  ",  as  used  in  this 
subpart,";  and 

d.  By  adding,  in  alphabetical  order, 
the  definitions  of  "Implementation 
convention"  and  "Trading  partner".  The 
revised  text  reeds  as  follows: 

*JSai    DatinMana. 

•        *        •        *        • 

Implementation  convention  (IC),  as 
used  in  this  subpart,  means  the  conmion 
practices  and/or  interpretations  of  the 
use  of  ANSI  X12  standards.  Conventions 
define  how  trading  partners  will  use  the 
standards  for  their  mutual  needs.  The 
Federal  IC  will  be  used  by 
organizational  elements  of  the  Federal 
community  and  by  goverrmient 
oiganizations  and  by  Trading  Partners  to 
exchange  data  with  the  Federal 
community. 

Trading  Partner,  as  used  in  this 
subpart,  means  a  business  that  has 
agreed  to  exchange  business  information 
electronically. 
***** 

10.  Section  4.502  is  amended  by 
revising  paragraph  (a);  by  removing 
paragraphs  (b)  and  (c).  and 
redesignating  paragraph  (d)  as  (b)  to 
read  as  follows: 

4.502    Policy. 

(a)  The  Federal  Government  shall  use 
FACNET  whenever  practicable  or  cost- 
effective.  Contracting  officers  may 
supplement  FACNET  transactions  by 
using  other  media  to  meet  the 
requirements  of  any  contract  action 
governed  by  the  FAR  (e.g.,  transmit  hard 
copy  of  drawings). 


11.  Section  4.503  it  rsviaad  to  read  as 
fbllows: 


Contractor  ragMraAon, 

(a)  In  order  for  a  cmtractor  to  conduct 
electronic  commerce  with  the  Federal 
Government,  the  contractor  must 
provide  registration  information  to  the 
Central  Contractor  Ragistntion  (OCR). 
Phone  (800)  EDI-3414  for  infonnatian 
ramrding  FACNET. 

To)  The  contractor  will  be  requited  to 
submit  trading  partner  profile 
informatiao.  including  a  Data  Universal 
Numbering  System  (DUNS)  number,  in 
accordance  with  the  Federal 
implementation  conventions  of  the 
appropriate  ANSI  Xl2  transaction  sat 
for  contractor  r^istntion. 

12.  Section  4.504  is  amended  by 
revising  the  introductory  text  for 
paragraphs  (a)  and  (b)  to  read  as  foUows: 

4M4    FACNET  lUncdona. 

(a)  For  agencies — 

•      .  *        *        *        * 

(b)  For  the  private  sector — 


4,507 

13.  Section  4.507  is  removed. 

4J00    (Amandad) 

14.  Section  4.800  is  amended  in  the 
parenthetical  by  removing  the  reference 
"12.106-2"  and  inserting  "13.106-2(d)" 
in  its  place. 

PART  S-PUBUCIZINO  CONTRACT 
ACTIONS 

15.  Section  5.101  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2)  and  by  revising  paragraph  (a)(2)(ii) 
to  read  as  follows: 

S.101    tlaHiodaotdlaaanitnallng 
Infonnallon. 


(a)  •  •  *    . 

***** 

(2)  For  proposed  contract  actions 
expected  to  exceed  $10,000,  but  not 
expected  to  exceed  $25,000,  by 
displaying  in  a  public  plaoe.  including 
on  an  electronic  bulletin  board,  or  any 
other  appropriate  electronic  means 
located  at  the  contracting  office  issuing 
the  solicitation,  an  unclassified  notice  of 
the  solicitation  or  a  copy  of  the 
solicitation  satisfying  the  requirements 
of  5.207(c)  and  (f).*  •  • 

(ii)  The  contracting  officer  need  not 
comply  with  the  display  requirements 
of  this  section  when  the  exemptions  at 
5.202  (a)(1),  (a)(4)  through  (a)(9),  or 
(a)(ll)  apply,  or  when  oral  or  FACNET 
solicitations  are  used. 
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16.  Section  S.202  is  amended  to  revise 
paragraphs  (a)(2]  and  (a)(14)  to  read  as 
follows: 


redesignating  paragraphs  (d)  and  (e),  as 
(c)  and  (d).  respectively.  The  revised 
text  reads  as  follows: 


(2)  The  contract  action  is  made  under 
the  conditions  described  in  6.302-2  (or. 
for  purchases  conducted  using 
simplified  acquisition  pnKedures,  if 
unusual  and  compelling  urgency 
precludes  competition  to  the  maximum 
extent  practicable)  and  the  Government 
would  be  seriously  injured  if  the  agency 
complies  with  the  time  periods 
specified  in  S.203; 

•  A  •  •  • 

(141  The  contract  action  is  for  an 
amount  at  or  below  $250,000  and  is 
made  through  FACNET  after 
Govemraentwide  FACNlil  has  been 
certified  pursuant  to  4.505-3;  or 


9^203    [AmMidMll 

17.  Section  5.203  is  amended  in  the 
first  sentence  of  paragraph  (b)  by 
removing  "respond  for"  and  inserting 
"respond  to". 

18.  Section  5.205  is  amended  in 
paragraph  (d)(2)  by  revising  the  first 
sentence  to  read  as  follows: 

Sl206    Spactal  altuMiona. 

*  *        •        *        • 

(d)  *  *  * 

(2)  When  the  total  fee  is  expected  to 
exceed  $10,000  but  not  exceed  $25,000. 
the  contracting  officer  shall  comply 
with  5.101(a)(2).  *  *  * 

*  •         «         •         * 

19.  Section  5.207  is  amended  by 
revising  paragraph  (c)(2)(xiv)  and  the 
first  sentence  of  (e)(3)  to  read  as  follows: 

S.207 


(0  •  *  • 

(2)-   •  • 

(xiv)  In  the  case  of  noncompetitive 
contract  actions  (including  those  that  do 
not  exceed  the  simplified  acquisition 
threshold),  identify  the  intended  source 
(see  5. 207(e)(3))  and  insert  a  statement 
of  the  reason  justifying  the  lack  of 
competition. 

(e)*  •  • 

(3)  In  the  case  of  a  noncompetitive 
contract  action  expected  to  exceed  the 
simplified  acquisition  threshold,  the 
synopsis  shall  refer  to  Numbered  Note 
22.  •   *  • 

20.  Section  5.503  is  amended  in 
paragraph  (a)  by  designating  the  existing 
text  as  (a)(1)  and  adding  paragraph 
(a)(2);  by  removing  paragraph  (c)  and 


5.503 

(a)  GenenJ.  (1)  *  '   * 

(2)  The  contracting  officer  shall  use 
the  SF  1449  for  paper  solicitations.  The 
SF 1449  shall  be  used  to  make  awards 
or  place  orders  unless  the  award/order 
is  made  via  FACNET  or  by  using  the 
Govemmentwide  commercial  purchase 
card  for  micro-purchases.        , 

*  •        •        «        • 

PART  11— DE8CRIBINO  AQENCY 
NEEDS    - 

21.  Section  11.002  is  amended  to 
revise  paragraph  (s)(l)(i)  to  read  as 
follows: 

11.002   Poley. 
(a)  •  •  • 

(1)  •  *  • 

(i)  Promote  fiill  and  open  competition 
(see  part  6).  or  maximum  practicable 
competition  when  using  simplified 
acquisition  procedures,  with  due  regard 
to  the  nature  of  the  supplies^r  services 
to  be  acquired;  and 

•  «        *        *        * 

22.  Section  11.104  is  amended  to  add 
paragraph  (c)  to  read  as  follows: 

11.104    HanM  peculiar  to  one  manulaeturef. 

(c)  The  basis  for  not  providing  for 
maximum  practicable  competition  is 
documented  in  the  file  when  the 
acquisition  is  awarded  using  simplified 
acquisition  procedures. 

PART  12-^COUISmON  OF 
COMMERCIAL  ITEMS 

12.102    [AmwvMl 

23.  Section  12.102  is  amended  in 
paragraphs  (d)(1)  and  (d)(4)  by  removing 
the  parenthetical  "(see  Subpart  13.6)" 
and  by  revising  the  parenthetical  in 
paragraph  (d)(2)  to  read  "(see  13.505)". 

12.206    [Amended] 

24.  Section  12.206  is  amended  in  the 
last  sentence  by  revising  "13.106-1"  to 
read  "13.106-2". 

12.301    [Amended] 

25.  Section  12.301  is  amended  in 
paragraph  (c)(;?)  by  revising  "13.106-1" 
to  read  "13.106-2". 

1ZM)2    [Amended] 

26.  Section  12.602  is  amended  in  the 
first  sentence  of  paragraph  (a)  and  the 
sixth  sentence  of  paragraph  (b)  by 
revising  "13.106-1"  to  read  "13.108-2". 


PART  13    QIMPUHED  ACOWSITiON 
PROCEDURES 

27.  Section  13.000  is  revised  to  read 
as  follows: 

1X000    Soofeolpart. 
.    This  part  prescribes  policies  and 
procedures  for  the  acquisition  of 
supplies  and  services,  including 
construction,  research  and 
development,  and  commercial  items, 
the  aggregate  amount  of  which  does  not 
excei^the  simplified  acquisition 
threshold  (see  2.101).  See  part  12, 
Acquisition  of  Commercial  Items,  for 
policies  applicable  to  the  acquisition  of 
commercial  items  exceeding  the  micro- 
purchase  threshold.  See  36.802-5  for 
simplified  procedures  to  be  used  when 
acquiring  architect-engineer  services. 

28.  Section  13.101  is  amended  by 
removing  the, definitions  of  "delivery 
order,"  "micro-purchase,"  "micro- 
purchase  threshold,"  "simplified 
acquisition  procedures,"  and 
"simplified  acquisition  threshold";  by 
inserting,  following  the  end  of  the 
definition  heading  "bulk  funding",  ",«s 
used  in  this  part,";  by  revising  the 
definition  of  "Govemmentwide 
commercial  purchase  card":  by  inserting 
following  the  end  of  the  definition 
headings  "imprest  fund,"  and 
"purchase  order",  ",  as  used  in  this 
part,":  and  by  adding,  in  alphabetical 
order,  the  definition  for  "third  party 
draft"  to  read  as  follows: 

13.101  Definitions. 

*  «        *        •        * 

Govemmentwide  commercial 
purchase  card,  as  used  in  this  part, 
means  a  purchase  card,  similar  in  nature 
to  a  commercial  credit  card,  issued  to 
authorized  agency  personnel  to  use  to 
acquire  and  to  pay  for  supplies  and 
services. 

•  •        *        »        • 

Third  party  draft,  as  used  in  this  part, 
means  an  agency  b^nk  draft,  similar  to 
a  check,  which  is  used  to  acquire  and 
to  pay  for  supplies  and  services.  (See 
Treasury  Financial  Manual  Section 
3040.70.) 

29.  Section  13.102  is  amended  by 
revising  paragraph  (b)  and  by.removing 
the  comma  at  the  end  of  paragraph  (c) 
to  read  as  follows: 

13.102  PuipOM. 

*'  •         *         *         *         * 

(b)  Improve  opportunities  for  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business 
concerns  to  obtain  a  fair  proportion  of 
Government  contracts; 
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30.  Section  13.103  is  revised  to  read 
as  follows: 

13.103    Polcy. 

(a)  Simplified  acquisition  procedures 
shall  be  used  to  the  maximum  extent 
practicable  for  all  purchases  of  supplies 
or  services  not  exceeding  the  simplified 
acquisition  threshold  (including 
purchases  below  the  micro-purchase 
threshold),  unless  requirements  can  be 
met  by  using  required  sources  of  supply 
under  part  8  (e.g..  Federal  Prison 
Industries,  Committee  for  Purchase  bom 
People  Who  Are  Blind  or  Severely 
Disabled,  and  Federal  Supply  Schedule 
contracts),  GSA  Nonmandalory 
Schedule  Contracts  for  FIP  Resources, 
existing^indefinite  delivery/indefinite 
quantity  contracts,  or  other  established 
contracts. 

(b)  The  contracting  office  shall  not  use 
simplified  acquisition  procedures  for 
contract  actions  exceeding  $50,000  after 
December  31, 1999,  unless  the  oiSca's 
cognizant  agency  has  certified  full 
FACNET  capability  in  accordance  with 
4.505-2. 

(c)  Simplified  acquisition  procedures 
shall  not  be  used  in  the  acquisition  of 
suppUes  and  services  initially  estimated 
to  exceed  the  simplified  acquisition 
threshold  even  though  resulting  awards 
do  not  exceed  that  threshold. 
Requirements  aggregating  more  than  the 
simplified  acquisition  threshold  or  the 
micro-purchase  threshold  shall  not  be 
broken  down  into  several  purchases  that 
are  less  than  the  appUcable  thr^old 
merely  to  permit  use  of  simplified 
acquisition  procedures,  or  to  avoid  any 
requirements  that  apply  to  .purchases 
exceeding  the  micro-puichase 
threshold. 

(d)  Simplified  acquisition  procedures 
may  be  used  to  acquire  peraonal 
services  if  the  agency  has  specific 
statutory  authority  to  acquire  personal 
services  (see  37.104). 

(e)  The  Govemmentwide  commercial 
purchase  card  is  the  preferred  means  to 
purchase  and  pay  for  micro-purchases. 
This  is  not  intended  to  limit  use  of  the 
purchase  card  to  micro-purchases,  if 
otherwise  authorized  under  agency 
procedures,  nor  is  it  intended  to 
preclude  use  of  electronic  purchasing 
techniques. 

(0  Agencies  are  encouraged  to  use  the 
Govemmentwide  commercial  purchase 
card  and  electronic  purchasing 
techniques  to  the  msximtmi  extent 
practicable.  The  Govemmentwide 
commercial  purchase  card  may  be  used 
to  piuchase  and  pay  for  purchases 
under  part  8  procedures  when 
authorized,  under  existing  indefinite 
delivery/indefinite  quantity  contracts. 


or  from  other  estabUshed  contracts  in 
accordance  with  agency  procedures. 

(g)  FACNET  shall  be  used  to  acquire 
supplies  and  services  (including 
construction,  research  and 
development,  and  architect-engineer) 
for  contract  actions  exceeding  the 
micro-purchase  threshold,  but  not 
exceeding  the  simplified  acquisition 
threshold  when  practicable  and  cost- 
efiective  (see  4.506).  Drawings  and 
lengthy  specifications  can  be  provided 
off-Tine  in  hard  copy  or  through  other 
appropriate  means. 

(h)  Contracting  officers  shall  establish 
deadlines  for  the  submission  of 
responses  to  solicitations  which  afford 
suppUere  a  reasonable  opportunity  to 
respond  in  accordance  with  5.203, 
Publicizing  and  response  time. 

(i)  Contracting  officers  shall  consider 
all  quotes/offers  that  are  timely 
received. 

(j)  Contracting  officera  are  encouraged 
to  use  iimovative  approaches  in 
awarding  contracts  using  the  simplified 
acquisition  procedures  under  the 
authority  of  this  part.  For  commercial 
items,  contracting  officera  may  use 
either  the  streamlined  solicitation 
procedure  in  subpart  12.6  or  the  existing 
procedures  in  parts  13, 14, 15, 35,  or  36 
as  applicable,  if  they  are  more 
streamlined  and  beneficial,  thereby 
allowing  maximum  flexibility.  For  other 
then  commercial  items,  the  procedures 
in  other  FAR  parts  may  be  appropriate. 
Other  FAR  parts  that  may  be  used 
include,  but  are  not  limited  to  parts  14, 
15,  35,  or  36. 

(k)  Micro-purchases  may  be  awarded 
using  any  of  the  piuchasing  methods 
coveted  in  this  part,  provided  the 
purchaser  is  authorized  and  trained, 
pursuant  to  agency  regulations,  to  use 
those  methods. 

31,  Section  13.104  is  amended  by 
revising  paragraphs  (b),  (e),  and  (f)  to 
read  as  follows: 

13.104   Proeaduraa. 

*  •        •        *        • 

(b)  Related  items  (such  as  small 
hardware  items  or  spare  parts  for 
vehicles)  may  be  included  in  one 
solicitation  and  the  award  made  on  an 
"all-or-none"  or  "multiple  award"  basis 
if  suppliers  are  so  advised  when 
quotations  are  requested. 

*  «        •        *        * 

(e)  Agencies  shall  use  United  States- 
owned  excess  or  near-excess  foreign 
currency,  if  appropriate,  in  making 
payments  under  simplified  acquisition 
procedures  (see  subpart  25.3). 

(f)  For  proposed  purchases  covered  by 
this  part,  see  S.lOl  and  5.203  to 


determine  if  public  display  and 
synopsis  requirements  apply. 

*        •        •        •        ft 

32.  Section  13.105  is  revised  to  read 
aa  follows: 

13.106    ' — TTTiriln Ilim 

(a)  Each  acquisition  (non-FACNET 
and  FACNET)  of  supplies  or  services 
that  has  on  anticipated  dollar  value 
exceeding  $2,500  and  not  exceeding 
$100,000,  is  reserved  exclusively  for 
small  business  concems  and  shall  be  set 
aside  in  accordance  with  subpart  19.5. 

(b)  Each  written  solicitation  under  a 
set-aside  shall  contain  the  appropriate 
provisions  prescribed  by  part  19.  If  the 
solicitation  is  oral,  however, 
information  substantially  identical  to 
that  which  is  in  the  provision  shall  be 
given  to  potential  quotera. 

33.  Sections  13.106, 13.106-1  and 
13.106-2  are  revised  to  read  as  follows: 

13.106    8o6elUng  compalWon,  ainhllon 
of       " 


13.106-1    Piirchaii  ■  at  or  blow  Iha  mtoo- 


(a)  Soliciting  competition,  evaluation 
of  quotes,  and  award.  (1)  To  the  exteat 
practicable,  micro-purchases  shall  be 
distributed  equitably  among  qualified 
suppliers. 

(2)  Micro-purchases  (as  defined  in 
2.101)  may  be  awarded  without 
soliciting  competitive  quotations  if  the 
conta^cting  officer  or  individual 
appointed  in  accordance  with  1.603- 
3(b)  considers  the  price  reasonable. 

(3)  The  administrative  cost  of 
verifying  the  reasonableness  of  the  price 
for  purchases  at  or  below  the  micro- 
purchase  threshold  may  more  than 
ofliset  potential  savings  from  detecting 
instances  of  overpricing.  Therefore, 
action  to  verify  price  reasonableness 
need  only  be  taken  if— 

(i)  The  contracting  officer  or 
individual  appointed  in  accordance 
with  1.603-3(1))  suspects  or  has 
information  to  indicate  that  the  price 
may  not  be  reasonable  (e.g.,  comparison 
to  the  previous  price  paid  or  personal 
knowledge  of  the  supply  or  service);  at 

(ii)  Purchasing  a  supply  or  service  for 
which  no  comparable  pricing 
information  is  readily  available  (e.g.,^ 
supply  or  service  that  is  not  the  same  as, 
or  is  not  similar  to,  other  supplies  or 
services  that  have  recently  bwn 
purchased  on  a  competitive  basis). 

(4)  Prompt  payment  discounts  should 
be  solicited. 

(5)  Clauses  are  not  required  for  micro- 
purchases  using  any  method  in  part  12 
or  13.  However,  this  does  not  prohibit 
the  use  of  any  clause  prescribed 
elsewhere  in  this  chapter  when 


39184  Fadaral  Regiatar  /  Vol.  61,  No.  145  /  Friday.  July  26.  1996  /  Rulea  and  Regulationg 


determined  necessary  by  the  contracting 
officer. 

(b)  Documentation.  Minimize  the 
documentatioD  to  support  micro- 
purchases. 

13.1(M-2    Pureham  vtemdtng  Mw  micro- 
purthaae  airaatiolit 

(a)  Soliciting  competition.  (1) 
Contracting  officers  shall  promote 
competition  to  the  maximum  extent 
practicable  to  ensure  that  the  purchase 
is  advantageous  to  the  Government, 
based,  as  appropriate,  on  either  price 
alone  or  price  and  other  factors  (e.£., 
past  performance  and  quality)  including 
the  administrative  cost  of  the  purchase. 
Solicitations  shall  notify  suppUers  of 
the  basis  upon  which  award  is  to  be 
made. 

(2)  If  FACNET  is  not  available,  or  an 
exemption  set  forth  in  4.506  applies, 
quotations  may  be  solicited  through 
other  appropriate  means.  The 
contracting  officer  shall  comply  with 
the  requirements  of  S.lOl  when  not 
soliciting  via  FACNET. 

(3)  Requests  for  quotations  should  be 
solicited  orally  to  the  maximum  extent 
practicable  when  FACNET  is  not 
available  or  a  written  determination  has 
been  made  that  it  is  not  practicable  or 
cost-effective  to  purchase  via  FACNET. 
However,  oral  solicitations  may  not  be 
practicable  for  contract  actions 
exceeding  525,000  because  of  the 
synopsis  requirement  in  5.101. 
Sufficient  information  to  permit 
suppliers  to  develop  quotations  may  be 
incorporated  into  a  combined  synopsis/ 
solicitation.  In  such  cases,  the 
contracting  officer  is  not  required  to 
issue  a  separate  solicitation.  Paper 
solicitations  for  contract  actions  not 
expected  to  exceed  525,000  should  only 
be  issued  when  obtaining  electronic  or 
oral  quotations  is  not  considered 
economical  or  practical.  Written 
solicitations  shall  be  issued  for 
construction  contracts  over  52,000. 

(4)  If  using  simplified  acquisition 
procedures  and  not  using  FACNET, 
maximum  practicable  competition 
ordinarily  can  be  obtained  without 
soliciting  quotations  or  offers  Cram 
sources  outside  the  local  trade  area. 
Genefclly,  solicitation  of  at  least  three 
sources  may  be  considered  to  promote 
competition  to  the  maximum  extent 
practicable  if  the  contract  action  does 
not  require  synopsis  pursuant  to  5.101 
and  5.202.  If  practicable,  two  sources 
not  included  in  the  previous  solicitation 
should  be  requested  to  furnish 
quotations,  l^e  following  factors 
influence  the  number  of  quotations 
required  in  coimection  with  any 
particular  purchase: 


(i)  The  nature  of  the  article  or  service 
to  be  purchased  and  whether  it  is  highly 
competitive  and  readily  available  in 
several  makes  or  brands,  or  is  relatively 
noncompetitive. 

(ii)  Information  obtained  in  making 
recent  purchases  of  the  same  or  similar 
item. 

(iii)  The  urgency  of  the  proposed 
purchase. 

(iv)  The  dollar  value  of  the  proposed 
purchase. 

(v)  Past  experience  concerning 
specific  dealers'  prices. 

(5)  Contracting  officers  may  solicit 
from  one  source  if  the  contracting 
officer  determines  that  the 
circumstances  of  the  contract  action 
deem  only  one  source  reasonably 
available. 

(6)  Contracting  officers  shall  not  limit 
solicitations  to  suppliers  of  well-known 
and  widely  distributed  makes  or  brands 
(see  11.104),  or  solicit  quotations  on  a 
personal  preference  basis. 

(7)  In  accordance  with  14.408-3. 
contracting  officers  shall  make  every 
effort  to  obtain  trade  and  prompt 
payment  discounts.  Ho>vever,  prompt 
payment  discounts  shall  not  be 
considered  in  the  evaluation  of 
quotations. 

(8)(i)  Each  contracting  office  should 
maintain  a  source  list  (or  lists,  if  more 
convenient).  New  supply  sources  for  the 
list  may  be  obtained  from  a  variety  of 
sources,  including  the  Central 
Contractor  Registration  (CCR)  data  base 
(see  4.503).  The  list  should  identify  the 
status  of  each  source  (when  the  status  is 
made  known  to  the  contracting  office)  in 
the  following  categories: 

(A)  Small  business. 

(B)  Small  disadvantaged  business. 

(C)  Women-owned  small  business, 
(ii)  The  status  information  may  be 

used  as  the  basis  to  ensure  that  small 
business  concerns  are  given 
opportunities  to  respond  to  solicitations 
issued  using  simplified  acquisition 
procedures. 

(b)  Evaluation  of  quotes  or  offers. 

(1)  Contracting  officers  may  evaluate 
quotes  or  offers  based  on  price  alone  or 
price  and  other  factors  (see  13.106- 
2(a)(1)).  Contracting  officers  are 
encouraged  to  use  best  value.  Formal 
evaluation  plans,  conduct  of 
discussions,  and  scoring  of  quotes  or 
offers  are  not  required.  Evaluation  of 
other  factors,  such  as  past  performance, 
does  not  require  the  creation  or 
existence  of  a  formal  data  base,  but  may 
be  based  on  such  information  as  the 
contracting  officer's  knowledge  of  and 
previous  experience  with  the  item  or 
service  being  purchased,  customer 
surveys,  or  other  reasonable  basis.  When 
evaluating  quotes  or  offers  on  price  and 


other  factors,  the  evaluation  must  be 
performed  based  on  the  criteria 
established  in  the  solicitation. 

(2)  Standing  price  quotations  may  be 
used  in  lieu  of  obtaining  individual 
quotations  each  time  a  purchase  is 
contemplated.  In  such  cases,  contracting 
officers  shall  ensure  that  the  pricing 
information  is  current  and  that  the 
Government  obtains  the  benefit  of 
maximum  discounts  before  award  is 
made. 

(3)  Contracting  officers  shall  evaluate 
quotations  inclusive  of  transportation 
charges  from  the  shipping  point  of  the 
supplier  to  the  deUvery  destination. 

(4)  Cx)nlracting  officers  shall  comply 
with  the  policy  in  7.202  relating  to 
economic  purchase  quantities,  when 
practicable. 

(c)  Award.  (1)  Occasionally  an  item 
can  be  obtained  only  tern  a  supplier 
who  quotes  a  minimum  order  price  or 
quantity  that  either  unreasonably 
exceeds  stated  qiuntity  requirements  or 
results  in  an  unreasonable  price  for  the 

Quantities  required.  In  these  instances, 
le  contracting  officer  should  inform  the 
requiring  activity  of  all  facts  regarding 
the  quotation  and  ask  it  to  confirm  or 
alter  its  requirement.'The  file  shall  be 
documented  to  support  the  final  action 
taken. 

(2)  Except  for  awards  conducted 
through  FACNET,  notification  to 
unsuccessful  suppliers  shall  be  given 
only  if  requested. 

(3)  If  a  supplier  requests  information 
on  an  award  which  was  based  on  factors 
other  than  price,  a  brief  explanation  of 
the  basis  for  the  contract  award  decision 
shall  be  provided  (see  15.1002(c)(2)). 

(d)  Data  to  support  purchases.  (1)  The 
determination  that  a  proposed  price  is 
reasonable  should  be  based  on 
competitive  quotations/offers.  If  only 
one  response  is  received,  a  statement 
shall  be  included  in  the  contract  file 
giving  the  basis  of  the  determination  of 
fair  and  reasonable  price.  The 
determination  may  be  based  on  market 
research,  a  comparison  of  the  proposed 
price  with  prices  found  reasonable  on 
previous  purchases,  current  price  lists, 
catalogs,  advertisements,  similar  items 
in  a  related  industry,  value  analysis,  the 
contracting  officer's  personal  knowledge 
of  the  item  being  purchased, 
comparison  to  an  independent 
government  estimate,  or  any  other 
reasonable  basis. 

(2)  When  other  than  price-related 
factors  ate  considered  in  selecting  the 
supplier  (see  13.106-2(b)(l)),  the 
contracting  officer  shall  document  the 
file  to  support  the  final  award  decision. 

(3)  If  only  one  source  is  solicited,  an 
additional  notation  shall  be  made  to 
explain  the  absence  of  competition. 
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except  for  acquisition  of  utility  services 
available  bom  only  one  source. 

(4)  Documentation  should  be  kept  to 
a  minimum.  The  following  illustrate  the 
extent  to  which  quotation/offer 
information  should  be  recorded: 

(i)  Oral  solicitations.  The  contracting 
office  should  establish  and  maintain 
informal  records  of  oral  price  quotations 
in  order  to  reflect  clearly  the  propriety 
of  placing  the  order  at  the  price  paid 
with  the  supplier  concerned.  In  most 
cases,  this  will  consist  merely  of 
showing  the  names  of  the  suppliers 
contacted  and  the  prices  and  other 
terms  and  conditions  quoted  by  each. 

(ii)  Written  solicitations  (see  2.101). 
Written  records  of  solicitations/offers 
may  be  Umited  to  notes  or  abstracts  to 
show  prices,  delivery,  references  to 
printed  price  lists  used,  the  supplier  or 
suppliera  contacted,  and  other  pertinent 
data. 

(5)  Purchasing  offices  shall  retain  data 
supporting  purchases  (paper  or 
electronic)  to  the  minimum  extent  and 
duration  necessary  for  management 
review  purposes  (see  subpart  4.8)  when 
using  simplified  acquisition  procedures. 

34.  Section  13.107  is  revised  to  read 
as  follows: 

13.107    SoHcitatton  form*. 

(a)  The  SF  1449,  Solicitation/ 
Contract/Order  for  Commercial  Items, 
shall  be  used  by  the  contracting  officer 
when  issuing  a  paper  solicitation  for 
commercial  items,  except  when  using  a 
combined  synopsis/solicitation  (see 
subpart  12.6).  This  form  may  be  used  for 
other  than  commercial  items. 

(b)  Except  when  quotations  are 
solicited  via  FACNET,  other  electronic 
means,  or  orally,  the  SF  1449;  SF  18, 
Request  for  Quotations:  or  other  agency 
authorized  form/automated  format  may 
be  used  for  other  than  commercial 
items. 

(c)  OF  336,  Continuation  Sheet,  may 
be  used  when  additional  space  is 
needed. 

35.  Section  13.108  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

13.108    Legal  aflectol  quotations. 

***** 

■    (b)  When  appropriate,  the  contracting 
officer  may  ask  the  supplier  to  indicate 
acceptance  of  an  order  by  notification  to 
the  Government,  preferably  in  writing, 
as  defined  at  2.101.  *  *  * 


13.109    [Afnemtod] 

36.  Section  13.109  is  amended  in  the 
first  sentence  by  inserting  "task  or" 
before  "delivery  orders",  and  in  the 
beginning'Of  the  second  sentence  by 
removing  "Therefore,". 


37.  Section  13.110  is  amended  by 
revismg  paragraphs  (a)(2)  and  (a)(3);  by 
removing  [>aragraphs  (a)(8).  (a)(9), 
(a)(ll).(a)(12),and(a)(13),and 
redesignating  (a)(10)  as  (a)(8)  to  read  as 
follows: 

13.110    FMtaial  AcquMlton  SUMinUnlng 
Act  o(  ISM  (FASA)  Nst  of  InappNcaM*  laws. 
(a)*  •  • 

(2)  40  U.S.C.  270a  (MiUer  Act). 
(Although  the  Miller  Act  no  longer 
applies  to  contracts  at  or  below  the 
simplified  acquisition  threshold, 
alternative  forms  of  payment  protection 
for  suppliers  of  labor  and  material  are 
still  required  if  the  contract  exceeds 
$25,000.) 

(3)  40  U.S.C.  327  to  333  (Conti-act 
Work  Houra  and  Safety  Standards  Act). 
***** 

38.  Section  13.111  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a);  removing  paragraph  (b) 
and  redesignating  the  existing 
paragraphs  (c)  through  (i)  as  paragraphs 
(b)  through  (h);  revising  the  newly 
designated  paragraph  (e);  in  the  newly 
designated  paragraph  (g)  by  removing 
"and";  in  the  newly  designated 
paragraph  (h)  by  removing  the  "period" 
and  inserting  ":  and";  and  by  adding  a 
now  paragraph  (i)  to  read  as  follows: 

13.111    InappllcaMe  provtslom  and 
ciausM. 

While  certain  statutes  still  apply, 
pursuant  to  Public  Law  103-355.  the 
following  provisions  and  clauses  are 
inapplicable  to  contracts  and 
subcontracts  at  or  below  the  simplified 
acquisition  threshold — 

(a)  Clauses  implementing  Miller  Act 
requirements  in  28.102-3; 

(e)  52.215-2.  Audit  and  Records — 
Negotiation; 

(i)  52.223-8,  Estimate  of  Percentage  of 
Recovered  Material  for  Designated  Items 
to  be  Used  in  the  Performance  of  the 
Contract. 

39.  Section  13.202  is  revised  to  read 
as  follows: 

13.2Q2    Estalillshinent  of  blanket  purchase 
agreements  (BPAs). 

(a)  The  following  are  circumstances 
under  which  contracting  officers  may 
establish  BPAs: 

(1)  There  is  a  wide  variety  of  items  in 
a  broad  class  of  supplies  or  services  that 
are  generally  purchased,  but  the  exact 
items,  quantities,  and  delivery 
requirements  are  not  known  in  advance 
and  may  vary  considerably. 

(2)  There  is  a  need  to  provide 
commercial  sources  of  supply  for  one  or 
more  offices  or  projects  in  a  given  area 


that  do  not  have  or  need  authority  to 
purchase  otherwise. 

(3)  Use  of  this  procedure  would  avoid 
the  writing  of  numerous  purchasa 
orders. 

(b)  After  determining  a  EPA  would  be 
advantageous,  contracting  oflicera 
shall— 

(1)  Establish  the  parametera  to  limit 
purchases  to  individual  items  or 
commodity  groups  or  classes,  or  permit 
the  supplier  to  furnish  unlimited 
supplies  or  services;  and 

(2)  Consider  suppliers  whose  past 
performance  has  shown  them  to  be 
dependable,  who  offer  good  quality  at 
consistently  lower  prices,  and  who  have 
provided  numerous  purchases  at  or 
below  the  simplified  acquisition 
threshold. 

(c)  BPAs  may  be  established  with — 

(1)  More  than  one  supplier  for 
supplies  or  services  of  the  same  type  to 
provide  maximum  practicable 
competition; 

(2)  A  single  firm  fix>m  which 
numerous  individual  purchases  at  or 
below  the  simplified  acquisition 
threshold  will  likely  be  made  in  a  given 
period;  or 

(3)  Federal  Supply  Schedule 
contractors  and  Federal  Information 
Processing  Multiple  Award  Schedule 
contractors  (see  part  39), if  not 
inconsistent  with  the  terms  of  the 
applicable  schedule  contract. 

(d)  BPAs  should  be  prepared  without 
a  purchase  requisition  and  only  after 
contacting  suppliers  to  make  the 
necessary  arrangements  for — 

(1)  Securing  maximum  discounts; 

(2)  Dociwienting  individual  purchase 
transactions; 

(3)  Periodic  billings;  and 

(4)  Incorporating  other  necessary 
details. 

(e)  BPAs  shall  be  prepared  on  the 
forms  specified  in  13.50S(a|  and  shall 
not  cite  accounting  and  appropriation 
data  (see  13.204(e)(4)). 

(1 )  The  following  terms  and 
conditions  are  mandatory: 

(i)  Description  of  agreement.  A 
statement  thai  the  supplier  shall  furnish 
supplies  or  services,  described  in 
general  terms,  if  and  when  requested  by 
the  contracting  officer  (or  the  authorized 
representative  of  the  contracting  officer) 
during  a  specified  period  and  within  a 
stipulated  aggregate  amount,  if  any. 

(ii)  E.\tenl  of  ohiigatinn.  A  statement 
that  the  Government  is  obligated  only  to 
the  extent  of  authorized  purchases 
actually  made  under  the  BPA. 

(ill)  Pricing.  A  statement  that  the 
prices  to  the  Government  shall  be  as  low 
or  lower  than  those  charged  the 
supplier's  most  favored  customer  for 
comparable  quantities  under  similar 
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terms  and  conditions,  in  addition  to  any 
discounts  for  prompt  payment. 

(iv)  Purchase  limitation.  A  statement 
that  specifies  the  dollar  limitation  for 
each  individual  purchase  under  the 
BPA  {see  13.2(Mfb)). 

(v)  Individuals  authorized  to  purchase 
under  the  BPA.  A  statement  that  a  list 
of  individuals  authorized  to  purchase 
under  the  BPA,  identified  either  by  title 
of  position  or  by  name  of  individual, 
organizational  component,  and  the 
dollar  limitation  per  purchase  for  each 
position  title  or  individual  shall  be 
furnished  to  the  supplier  by  the 
contracting  officer. 

(vi)  Delivery  tickets.  A  requirement 
that  all  shipments  under  the  agreement, 
except  subscriptions  and  other  charges 
for  newspapers,  magazines,  or  other 
periodicals,  shall  be  accompanied  by 
delivery  tickets  or  sales  slips  which 
shall  contain  the  following  minimum 
information; 

(A)  Name  of  supplier. 

(B)  BPA  number. 

(C)  Date  of  purchase. 

(D)  Purchase  number. 

(E)  Itemized  list  of  supplies  or 
services  furnished. 

(F)  Quantity,  unit  price,  and  extension 
of  each  item,  less  applicable  discounts 
(unit  prices  and  extensions  need  not  be 
shown  when  incompatible  with  the  use 
of  automated  systems;  provided,  that  the 
invoice  is  itemized  to  snow  this 
information). 

(G)  Date  of  delivery  or  shipment, 
(vii)  Invoices.  One  of  the  following 

statements  shall  be  included  (except 
that  (he  statement  in  paragraph 
(e)(l)(vii)(C)  of  this  section  should  not 
be  used  if  the  accumulation  of  the 
individual  invoices  by  the  Government 
materially  increases  the  administrative 
costs  of  this  purchase  method): 

(A)  A  summary  invoice  shall  be 
submitted  at  least  monthly  or  upon 
expiration  of  this  BPA.  whichever 
occurs  first,  for  all  deliveries  made 
during  a  billing  period,  identifying  the 
delivery  tickets  covered  therein,  stating 
their  total  dollar  valpe,  and  supported 
by  receipt  copies  of  the  delivery  tickets. 

(B)  An  itemized  invoice  shall  be 
submitted  at  least  monthly  or  upon 
expiration  of  this  BPA,  whichever 
occurs  first,  for  all  deliveries  made 
during  a  billing  period  and  for  which 
payment  has  not  been  received.  These 
invoices  need  not  be  supported  by 
copies  of  delivery  tickets. 

(C)  When  billing  procedures  provide 
for  an  individual  invoice  for  each 
delivery,  these  invoices  shall  be 
acciunulated;  provided,  that — 

(1)  A  consolidated  payment  will  be 
made  for  each  specified  period;  and 

(2)  The  period  of  any  discounts  will 
commence  on  the  final  date  of  the 


billing  period  or  on  the  date  of  receipt 
of  invoices  for  all  debveries  accepted 
during  the  bilUng  period,  whichever  is 
later. 

(D)  An  Invoice  for  subscriptions  or 
other  charges  for  newspapers, 
magazines,  or  other  periodicals  shall 
show  the  starting  and  ending  dates  and 
shall  state  either  that  ordered 
subscriptions  have  been  placed  in  effect 
or  will  be  placed  in  efiect  upon  receipt 
of  payment. 

(2)  If  the  fast  payment  procedure  is 
used,  the  requirements  stated  in  13.303 
shell  be  included. 

13  203and13J(»-1    (lifnioved] 

13.^03-2    [Redeatgnaled  aa  13.203] 

40.  Sections  13.203  and  13.203-1  are 
removed,  and  section  13.203-2  is 
redesignated  as  13.203  and  amended  in 
paragraph  (b)  by  revising  the  citation 
"22.30S(a)(l)"  to  read  "22.305(a)". 

41.  Section  13.204  is  amended  by 
revising  paragraph  (b)  and  the  second 
sentence  of  paregraph  (c);  and  in 
paragraphs  (e)  introductory  text,  (e)(1), 
and  (e)(4)  by  removing  the  words 
"under  BPAs".  The  revised  text  reads  as 
follows: 

13.204   PureliaasaundarBlankslPurGtiaaa 


(b)Unless  otherwise  specified  in 
agency  regulations,  individual 
purchases  tmder  BPAs,  except  those 
BPAs  established  in  accordance  with 
13.202(c)(3),  shall  not  exceed  $100,000. 

(c)  •  *  *  The  requirements  of  13.10s; 
13.106-2,  and  subi»rt  19.5  also  apply  to 
each  order. 

42.  Section  13.302  is  amended  by 
revising  paragraph  (a);  and  in  paragraph 
(b)  by  removing  the  second  sentence  to 
read  as  follows: 

13.302    CoiMlMonaloruae. 

***** 

(a)  Individual  purchasing  instruments 
do  not  exceed  $25,000,  except  that 
executive  agencies  may  permit  higher 
dollar  limitations  for  specified  activities 
or  items  on  a  case-by-case  basis. 


13.303    [Amended] 

43.  Section  13.303  is  amended  by 
removing  paragraphs  (a)  and  (b)(4);  by 
removing  the  designation  of  paragraph 

.  (b),  and  redesignating  paragraphs  (b)(1), 
(b)(2),  and  (b)(3)  as  paragraphs  (a),  (b), 
and  (c). 

44.  Subpart  13.4,  consisting  of 
sections  13.401, 13.402, 13.403,  and 
13.404,  is  revised  to  read  as  follows: 


Subpart  13.4 — Imprest  Fund 

13.401  Qaoafal. 

This  subpart  prescribes  policies  and 
procedures  for  using  imprest  funds  and 
third  party  drafts  to  acquire  and  pay  for 
supplies  or  services.  Related  policies 
and  regulations  concerning  the 
establishment  of  and  accounting  for 
imprest  funds  and  third  party  drafts, 
including  the  responsibilities  of 
designated  cashiers  and  alternates,  are 
contained  in  Part  IV  of  the  Treasiuy 
Financial  Manual  for  Guidance  of 
Departments  and  Agencies,  Title  7  of 
the  General  Accounting  Office  Policy 
and  Procedures  Manual  for  Guidance  of 
Federal  Agencies,  and  the  agency 
implementing  regulations.  Agencies 
shall  also  be  guided  by  the  Manual  of 
Procedures  and  Instructions  for 
Cashiers,  issued  by  the  Financial 
Management  Service,  Department  of  the 
Treasury. 

13.402  Agancy  naponaHitlitlea. 

Each  agency  using  imprest  funds  and 
third  party  drafts  shall — 

(a)  Periodically  review  and  determine 
whether  there  is  a  continuing  need  for 
each  fund  or  third  party  draft  account 
established,  and  that  amounts  of  those 
funds  or  accounts  are  not  in  excess  of 
actual  needs; 

(b)  Take  prompt  action  to  have 
imprest  funds  or  third  party  draft 
accounts  adjusted  to  a  level 
commensurate  with  demonstrated  needs 
whenever  circumstances  warrant  such 
action;  and 

(c)  IJevelop  and  issue  appropriate 
implementing  regulations.  These 
regulations  shall  include  (but  are  not 
limited  to)  procedures  covering — 

(1)  Designation  of  persotmel 
authorized  to  make  purchases  using 
imprest  funds  or  third  party  drafts;  and 

(2)  Documentation  of  purchases  using 
imprest  fiinds  or  third  party  drafts, 
including  docimientation  of — 

(i)  Receipt  and  acceptance  of  supplies 
and  services  by  the  Government; 

(ii)  Receipt  of  cash  or  third  party  draft 
payments  by  the  suppliers;  and 

(lii)  Cash  advances  and 
reimbursements. 

13.403    Conditions  lor  uaa. 

Imprest  funds  or  third  party  drafts 
may  be  used  for  purchases  when — 

(a)  The  imprest  fund  transaction  does 
not  exceed  $500  or  such  other  limits  as 
have  been  approved  by  the  agency  head; 

(b)  The  third  party  draft  transaction 
does  not  exceed  $2,500,  unless 
authorized  at  a  higher  level  in 
accordance  with  Treasury  restrictions; 

(c)  The  use  of  imprest  funds  or  third 
party  drafts  is  considered  to  he 
advantageous  to  the  Government;  and 
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(d)  The  use  of  imprest  funds  or  third 
party  drafts  for  the  transaction 
otherwise  complies  with  any  additional 
conditions  established  by  agencies  and 
with  the  policies  and  regulations 
mfarenced  in  13.401. 

13.404    Procadurta. 

(a)  Each  purchase  using  imprest  fimds 
or  third  party  drafts  shall  he  besed  upon 
an  authorized  purchase  requisition, 
contracting  officer  verification 
statement,  or  other  agency  approved 
method  of  ensuring  adequate  funds  are 
available  for  the  purchase. 

(b)  Normally,  purchases  should  be 
placed  orally  and  without  soliciting 
competition  if  prices  are  considered 
reasonable. 

(c)  Purchases  shall  be  distributed 
equitably  among  qualified  suppliers. 

(d)  Prompt  payment  discounts  shall 
be  solicited. 

(e)  Any  agency-authorized  purchase 
order  form  or  Standard  Form  1165, 
Receipt  for  Cash-Subvoucher,  may  be 
used  if  a  written  order  is  considered 
necessary  (e.g.,  if  required  by  the 
supplier  for  discount,  tax  exemption,  or 
other  reasons).  If  a  purchase  order  is 
used  for  this  purpose,  it  shall  be 
endorsed  "Payment  to  be  made  fhim 
Imprest  Fund"  (or  "payment  to  be  made 
from  third-party  draft,"  as  appropriate). 

(f)  The  individual  authorized  to  make 
purchases  using  imprest  funds  or  third 
party  drafts  shall — 

(1)  Furnish  to  the  imprest  fund  or 
third  party  draft  cashier  a  copy  of  the 
document  required  under  13.404(a| 
annotated  to  reflect — 

(i)  That  an  imprest  fund  or  third  party 
draft  purchase  has  been  made; 

(ii)  The  unit  prices  and  extensions; 

(iii)  The  supplier's  name  and  address; 
and 

(iv)  The  date  of  anticipated  delivery. 

(2)  Require  the  supplier  to  include 
with  delivery  of  the  supplies  an  invoice, 
packing  slip,  or  other  sales  instrument 
giving— 

(i)  The  supplier's  name  and  address; 

(ii)  List  and  quantity  of  items; 

(iii)  Unit  prices  and  extensions;  and 

(iv)  Cash  discount,  if  any. 

45.  Section  13. SOI  is  amended  by 
revising  paragraphs  (a),  (c),  (d),  and  (g) 
to  read  as  follows: 


13.S01 

(a)  Except  as  provided  under  the 
unpriced  purchase  order  method  (see 
13.502),  purchase  orders  generally  are 
issued  on  a  fixed-price  basis.  See  part  12 
for  acquisition  of  commercial  items. 
***** 

(c)  Purchase  orders  shall  specify  the 
quantity  of  supplies  or  scope  of  services 
ordered. 


(d)  Inspections  under  simplified 
acquisition  procedures  shall  be  as 
prescribed  in  part  48.  Ordere  generally 
will  provide  that  inspection  and 
acceptance  will  be  at  destination,  and 
source  inspection  should  be  specified 
only  if  required  by  part  46.  If  inspection 
and  acceptance  are  to  be  performed  at 
destination,  advance  copies  of  the 
purchase  order,  or  equivalent  notice, 
shall  be  furnished  to  consignee(s)  for 
material  receipt  purposes.  Receiving 
reports  shall  be  accomplished 
immediately  upon  receipt  and 
acceptance  of  material. 

(g)  The  contracting  officer's  signature 
(see  2.101)  on  purchase  orders  shall  be 
in  accordance  with  4.101.  Facsimile  and 
electronic  signature  may  be  used  in  the 
production  of  purchase  orders  by 
automated  methods. 


13.502  [AfflaiKtodI 

46.  Section  13.502  is  amended  by 
removing  paragraph  (b)(1)  and 
redesignating  paragraphs  (b)(2)  and 
(b)(3)  as  (b)(1)  and  (b)(2),  respectively; 
in  paragraph  (c)  by  removing  the 
parenthetical  at  the  end  of  the  first 
sentence;  and  at  the  end  of  the  last 
sentence  of  paragraph  (c)  by  removing 
the  parenthetical  "(see  13.106-2(a))" 
and  inserting  "(see  13.106-2(d)}." 

47.  Section  13.503  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

13.503  Obtaining  contractor  accaplancs 
and  modifying  purchase  orders. 

(a)  When  it  is  desired  to  consummate 
a  binding  contract  between  the  parties 
before  the  contractor  undertakes 
performance,  the  contracting  officer 
shall  require  written  (see  2.101) 
acceptance  of  the  purchase  order  by  the 
contractor. 
***** 

48.  Section  13.505  is  revised  to  read 
as  follows: 

13.506    Purchase  order  and  reiatsd  forms. 

(a)  The  following  are  multipurpose 
forms  used  for  negotiated  purchases  of 
supplies  or  services,  delivery  or  task 
orders,  inspection  and  receiving  reports, 
and  invoices: 

(1)  SF  1449  shall  be  used  for 
commercial  items. 

(2)  For  other  than  commercial  items. 
SF  1449,  OF  347,  or  an  agency  form/ 
automated  format  may  be  used. 
Agencies  may  print  on  the  latter  forms 
the  clauses  considered  to  be  generally 
suitable  for  purchases. 

(3)  OF  348  or  an  agency  form/ 
automated  format  may  be  used  when 
additional  space  is  neiaded. 


(b)  SF  44  is  a  pocket-size  purchase 
order  form  designed  primarily  for  on- 
the-spot,  over-the-counter  purchases  of 
supplies  and  nonpersonal  services 
while  away  bom  the  purchasing  office 
or  at  isolated  activities.  It  is  a 
multipurpose  form  that  can  be  used  as 
a  purchase  order,  receiving  report, 
invoice,  and  public  voucher. 

(1)  SF  44  may  be  used  if  all  of  the 
following  conditions  are  satisfied: 

(i)  The  amount  of  the  purchase  is  at 
or  below  the  micro-purchase  threshold, 
except  for  purchases  made  under 
unusual  and  compelling  uigency  or  in 
support  of  contingency  operations. 
Agencies  may  establish  higher  dollar 
limitations  for  specific  activities  or 
items. 

(ii)  The  supplies  or  services  are 
immediately  available. 

(iii)  One  delivery  and  one  payment 
will  be  made. 

(iv)  Its  use  is  determined  to  be  more 
economical  and  efficient  than  use  of 
other  simplified  acquisition  methods. 

(2)  General  procedural  instructions 
governing  the  use  of  SF  44  are  printed 
on  the  form  and  on  the  inside  front 
cover  of  each  book  of  forms. 

(3)  Since  there  is,  for  ail  practical 
purposes,  simultaneous  placing  of 
purchase  orders  on  SF  44  and  delivery 
of  the  items  ordered,  clauses  are  not 
required  for  purchases  using  this  form. 

(4)  Agencies  shall  provide  adequate 
safeguards  regaling  the  control  of 
forms  and  accounting  for  purchases. 

iaM6-1  througli  13.505-3,  and  13.506 


49.  Sections  13.505-1, 13.505-2, 
13.505-3,  and  13.506  are  removed. 

13.507    [nadsalgnatsd  —  13Jfl«l 

50.  Section  13.507  is  redesignated  ss 
13.506. 

Subpart  13.6 — [Removed!] 

51.  Subpart  13.6,  Micro-I^m:hase, 
consisting  of  13.601, 13.602.  and  13.603, 
is  removed. 

PART  15— CONTRACTWG  BY 
NEGOTIA'nON 

15.401    [Amandedl 

52.  Section  1S.40I  is  amended  in 
paragraph  (a)  by  deleting  the 
parenthetical  "(see  Part  13)". 

15.502    [Amandad] 

53.  Section  15.602  is  amended  in 
paragraph  (b)  by  removing  the 
parenthetical  "(see  Part  13)". 

PART  16— TYPES  OF  CONTRACTS 

54.  Section  16.000  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 
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1SM0   Scopaofpiit 

This  part  describes  types  of  contracts 
that  may  be  used  in  acquisitiaas.  •  *  * 

55.  Section  16.103  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

1S.103    NagoOaUng  contract  type. 

***** 

(d)  *  *  *  (1)  Bxed-price  acquisitions 
made  under  simplified  acquisition 
procedures,  *  •  * 

16.106    [Amandad] 

56.  Section  16.105  is  amended  in 
paragraph  (a)  by  removing  the 
parenthetical  "(see  Part  13)". 

1S.709    [Amandad] 

57.  Section  16.703  is  amended  at  the 
end  of  paragraph  (c)(l)(vi)  by  removing 
•■(b)"  from  tlie  reference  "13.303(1^". 

PART  19-SMAU.  BUSMESS 
PfWGRAMS 

19J03    [Amandad] 

58.  Section  19.303  is  amended  in 
paragraph  (a)  by  removing  "in  13.101". 

1t.W1    [Amandad] 

59.  Section  19.501  is  amended  in 
paragraph  (d)  by  removing  "in  13.101". 

PART  22-APPIJCATION  OF  LABOR 
LAWS  TO  QOVERNMENT  AOENCIES 

22.10IM-*    [Amandad] 

60.  Section  22.1003-4  is  amended  in 
paragraph  (b)(4)(iii){B)  by  removing 
"22.1005  and"  in  the  first  parenthetical. 

12.1006    [Ramovad] 

61.'  Section  22.1005  is  removed  and 
reserved. 

22.1022    [Amended] 

62.  Section  22.1022  is  amended  in  the 
first  sentence  by  removing  the  words 
"52.222-40,  Service  Contract  Act  of 
1065,  as  amended — Contracts  of  $2,500 
or  L«ss,  or  the  clause  at". 

PART  23— ENVIRONMENT 
CONSERVATWN,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

63.  Section  23.405  is  amended  to 
revise  paragraph  (b)(1),  and  to  amend 
paragraphs  (b)(2)  and  (b)(3)  by  adding 
"exoseding  the  simplified  acquisition 
threshold"  following  the  word 
"solicitations".  The  revised  text  reads  as 
follows: 

23.406    8olGMa«on  provtalona  and 


Estimate  of  Percentage  of  Recovered 
Material  for  Designated  Items  to  be  Used 
in  the  Performance  of  the  Contract,  in 
solicitations  exceeding  the  simplified 
acquisition  threshold  that  contain  a 
requirement  for  an  EPA  designated  item. 


PART  2S-FOflEIGN  ACQUISmON 

64.  Section  25.302  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

126.308    Pa6cy. 


.    (b)*  *  • 

(1)  The  estimated  cost  of  the  product 
or  service  is  at  or  below  the  simplified 
acquisition  threshold. 


(b)(1)  The  contracting  officer  shall 
insert  the  provision  at  52.223-8, 


PART29-TAXES 

|2a.«a-1    (Amandad] 

65.  Sefction  29.402-1  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  the 
phrase  "dollar  amoimt  in  13.000"  and 
inserting  in  their  place  "simplified 
acquisition  threshold". 

PART  32— CONTRACT  RNANCtNO 

132.901    [Amandad] 

66.  Section  32.901  is  amended  by 
removing  from  the  first  parenthetical 
"as  defined  in  Subpart  13.1". 

PART  36-CONSTRUCT)ON  AND 

ARCHUECT-ENOMEERmO 

CONTRACTS 

136.701    [Amandad] 

67.  Section  36.701  is  amended  in 
paragraph  (c)  by  removing  the  phrase 
"small  purchases  documents  (see  Part 
13.  Small  Purchases  and  Other 
Simplified  Purchase  I»rocedures)"  and 
inserting  in  its  place  "simplified 
acquisitions  (see  part  13)". 

PART  47— TRANSPORTATION 

{47.206    [Amandad] 

68.  Section  47.205  is  amended  in 
paragraph  (b)  by  removing  the  words  "at 
13.101". 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

{52.203-6    (Amandad] 

69.  Section  52.203-6  is  amended  by 
revising  the  clause  dale  to  read  "(JUL 
19951". 

152.213-2    [Amandad] 

70.  Section  52.213-2  is  amended  in 
the  introductory  text  by  revising  the 
citation  "13.507(b)"  to  read  "13.506(b)". 


(62.213-3    [Amandad] 

71.  Section  52.213-3  is  amended  in 
the  introductory  text  by  revising  the 
citation  "13.507(c)"  to  read  "13.506(c)". 

162.215-2    (Amandad] 

72.  Section  52.215-2  is  amended  in 
the  clause  heading  by  removing  "[OCT 
1995)"  and  inserting  (AUG  1996);  and  in 
the  introductory  text  of  paragraph  (g)  by 
removing  the  words  "in  FAR  Part  13." 

152.222-40    [Ramovad] 

73.  Section  52.222-40  is  removed  and 
lusei ved. 

152.227-2    [Amandad] 

74.  Section  52.227-2  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(AUG  1996)";  and  in  paragraph  (c)  by 
removing  the  phrase  "dollar  amount  set 
forth  in  13.000  of  the  Federal 
Acquisition  Regulation  (FAR)."  and 
inserting  in  its  place  "simplified 
acquisition  threshold  at  FAR  2.101." 

152.244-2    [Amandad] 

75.  Section  52.244-2  is  amended  in 
Alternate  I  of  the  clause  by  removing 
(JUL  1995)"  and  inserting  "(AUG 
1996)";  and  in  paragraph  (a)(2)  of 
Alternate  I  by  removing  the  wards  "in 
Part  13  of  the  Federal  Acquisition 
Regulation." 

162.247-64    [Amandad] 

76.  Section  52.247-64  is  amended  in 
the  clause  heading  by  removing  "(JUL 
1995)"  and  inserting  "(AUG  1996)";  in 
paragraph  (d)  by  removing  the  words 
"as  described  in  FAR  Part  13";  and  in 
paragraph  (e)(1)  by  removing  the  words 
"as  defined  in  FAR  Part  13." 

PARTS3-F0RMS 

77.  Section  53.205 — 1  is  revised  to 
read  as  follows: 

183.206-1    PaM  advwtiaamanla. 

SF 1449,  prescribed  in  53.212,  shall 
be  used  to  place  orders  for  paid 
advertisements  as  specified  in  5.503. 

78.  Section  53.213  is  revised  to  read 
as  follows: 

(63.213    Slmpimad  aequiaMon  procaduiaa 
(SFa  18, 30, 44, 1165, 1449,  OFa  336, 347, 
348). 

The  following  forms  are  prescribed  as 
stated  in  this  section  for  use  in 
simplified  acquisition  procedures, 
orders  under  existing  contracts  or 
agreements,  and  ordere  from  required 
sources  of  supplies  and  services: 

(a)  SF  18  (REV.  6/951.  Bequest  for 
Quotations,  or  SF  1449,  (10/95  Ed.) 
Solicitation/ContTact/Order  for 
Commercial  Items.  SF  18  prescribed  in 
S3.215-l(a)  or  SF  1449  prescribed  in 
53.212  (or  approved  agency  forms/ 
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automated  formats)  shall  be  used  in 
obtaining  price,  cost,  delivery,  and 
related  information  from  suppliers  as 
specified  in  13.107. 

(b)  SF  30  (REV.  10/83),  Amendment  of 
Solicitation/Modification  of  Contract 
SF  30,  prescribed  in  53.243,  may  be 
used  for  modifying  purchase  ordere,  as 
specified  in  13.503(b). 

(c)  SF  44  (REV.  10/83),  Purchase 
Order  Invoice  Voucher.  SF  44  is 
prescribed  for  use  in  simplified 
acquisition  procedures,  as  specified  in 
13.505(b). 

(d)  SF1165  (6/83  Ed.),  Receipt  for 
Cash-Subvoucher.  SF  1165  (GAO)  may 
be  used  for  imprest  fund  purchases,  as 
specified  in  13.404(e). 

(e)  eg'  336  (4/86  Ed.),  Continuation 
Sheet.  OF  336,  prescribed  in  S3.214(h), 
may  be  used  as  a  continuation  sheet  in 
solicitations,  as  specified  in  13.107(c). 

(0  SF  1449,  (10/95  Ed.)  Solicitation/ 
Contract/Order  for  Commercial  Items 
prescribed  in  53.212,  OF  347  (REV.  6/ 
95),  Order  for  Supplies  or  Services,  and 
OF  348  (10/83  Ed.),  Order  for  Supplies 
or  Services-Schedule  Continuation.  SF 
1449,  OF's  347  and  348  (or  approved 
agency  forms/automated  formats)  may 
be  used  as  follows: 

(1)  To  accomplish  acquisitions  under 
simplified  acquisition  procedures,  as 
specified  in  13.505. 

(2)  To  establish  blanket  purchase 
agreements  (BPA's).  as  specified  in 
13.202,  and  to  make  purchases  under 
BPA's,  as  specified  in  13.204(e). 

(3)  To  issiie  ordere  under  basic 
ordering  agreements,  as  specified  in. 
16.703(d)(2)(i). 

(4)  As  otherwise  specified  in  this 
chapter  (e.g.,  see  S.S03(a)(2),  8.405-2, 
36.701(c),  and  51.102(e)(3)(ii)). 

(53.216-1, 53.236-1,  and  53.251 
(Amandad] 

79.  The  following  sections  are 
amended  by  removing  the  reference 
"53.213(e)"  and  inserting  "53.213(f)": 

a.  53.216-1; 

b.  53.236-1(0;  and 

c.  53.251. 
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DEPARTMENT  OF  DEFENSE 

QBIERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

46  CFR  Parts  3  and  52 

[FAC  90-40;  FAR  Caaa  96-300:  Dam  M] 

RM9000-AH11 

Fadwal  AequlatUan  RaguMlon; 
Gratuttia* 

AOatOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rule. 

StJMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimdl  have 
agreed  on  an  interim  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  801  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996  (Public  Law  104-106).  which 
amended  10  U.S.C.  2207,  generally 
referred  to  as  the  Gratuities  Act,  to  make 
it  applicable  only  to  contracts  exceeding 
the  simplified  acquisition  threshold. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
DATES:  Effective  Date:  July  26, 1996. 

Corrmient  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
September  24, 1996  to  be  ctmsidered  in 
the  formulation  of  a  final  rule. 
AOOflESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  18th  &  F  Streets, 
NW.,  Room  4037.  Washington,  DC 
20405. 

Please  cite  FAC  90-40,  FAR  case  96- 
300,  in  all  correspondence  related  to 
this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  DeStefano  at  (202)  501-1758  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-40,  FAR  case  96- 
300. 

SUPPLBKiaARY  INFORMATION: 

A.  Background 

Section  801  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996 
(Public  Law  104-106),  added  a 


subsection  (b)  to  10  U.S.C  2207, 
Expenditure  of  appropriations: 
limitation.  Prior  to  its  amendment,  10 
U.S.C  2207  prohibited  the  spending  of 
[>oD  appropriated  money  (other  than 
imder  a  contract  for  personal  services) 
unless  the  Government  had  an  express 
right  to  terminate  the  contract  if  the 
contractor  offered  or  gave  a  gratuity  to 
a  Government  employee  to  obtain  the 
contract  or  to  receive  fevorable 
treatment  tmder  the  contract. 
Subsection  (b)  of  10  U.S.C  2207 
exempts  contracts  which  do  not  exceed 
the  simplified  acquisition  thieahold 
from  tiiis  prohibition. 

FAR  Subpart  3.2.  Contractor 
Gratuities  to  Government  Personnel, 
implements  10  U.S.C.  2207  and  applies 
to  all  executive  agencies  except  for  that 
portion  concerning  exemplary  damages, 
which  applies  only  to  DOD.  FAR 
Subpart  3.2  prescribed  the  use  of  FAR 
clause  52.203-3,  Gratuities,  in 
solicitations  and  contracts,  except  those 
for  personal  services  and  those  between 
military  departments  or  defense 
agencies  and  foreign  governments  that 
do  not  obligate  DOD  appropriated 
funds.  This  interim  rule  amends  FAR 
Subpart  3.2  to  exempt  solicitations  and 
contracts  which  do  not  exceed  the 
simplified  acquisition  threshold  from 
the  prescribed  use  of  the  clause. 

B.  Regulalofy  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  etseq., 
because  only  a  small  number  of  Federal 
contractors  have  been  subject  to  action 
under  the  Gratuities  clause.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601  et  seq.  (FAC 
90-40,  FAR  case  96-300),  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501  etseq. 
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D.  DBtnTninatioD  lo  lime  an  Inlariin 
Rule 

A  detennmation  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compelling 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportiuiity  for 
public  comment.  This  action  is 
necessary  to  implement  Section  801  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1996  (Public  Law  104- 
106),  which  was  effective  upon 
enactment  (February  10, 1996). 
However,  pursuant  to  Public  Law  98- 
577  and  FAR  1.501,  public  comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  the  fbtination  of 
the  Bnal  rule. 

List  ofSnliiects  in  48  CFR  Parts  3  and 
92 

Government  procurement. 

Dated:  )uly  16. 1996. 
EdwudCLoeb, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CIHi  Parts  3  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  3  and  52  continues  lo  read  as 
follows: 

AMfcattt;:  40  U.S.C  48e(c):  10  U.S.C 
chapter  137:  and  42  U.S.C  2473(i:). 

PART  3— WPflOfER  BUSINESS 
PRACTICES  ANO  PERSONAL 
CONFLICTS  OF  INTEREST 

2.  Section  3.202  is  revised  to  read  as 
follows: 

X202    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.203-3,  Gratuities,  in 
solicitations  and  contracts  with  a  value 
exceeding  the  simpUned  acquisition 
threshold,  except  those  for  personal 
services  and  those  between  military 
departments  or  defense  agencies  and 
foreign  governments  that  do  not  obligate 
any  funds  appropriated  to  the 
Department  of  Defense. 

PART  52— SOUCtTATION  PROVISIONS 
ANO  CONTRACT  CLAUSES 

3.  Section  52.203-3  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

52.203-3    Gratuities. 

As  prescribed  in  3.202,  insert  the 
following  clause: 

*        *        •        •        • 

IFR  Doc  96-18500  Filed  7-2S-96;  S:45  am] 
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DEPARTMBIT  OF  DEFENSE 

iOENERAL  SERVICES 
AIMimtSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADHMMSTRATION 

48  CFR  Parts  6  and  20 

(FAC  ao-W;  FAR  Caas  W-30S;  Nam  W] 

RMMOO-AOTT 

F#<MfSl  Ac4|uWlion  fWQutotiOfii 
DIsaslarRalMAct 

AOeWKS:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
provide  a  preference  for  local  sources  in 
the  award  of  contracts  for  major  disaster 
or  emergency  assistance  activities.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C  804. 
EFFECTIVE  DATE:  Septmber  24, 1996. 
FOR  FURTXER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501^755. 
Please  cite  FAC  90-40,  FAR  case  93- 
303. 

SUPPtaBfTARY  INFOmUTION: 

A.  Background 

The  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121,  etseq.)  establishes  a 
preference  for  local  sources  in  the  award 
of  Federal  contracts  for  major  disaster  or 
emergency  assistance  activities.  This 
final  rule  amends  FAR  6.302-5,  and 
adds  FAR  Subpart  26.2  to  implement 
the  requirements  of  Section  5150. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  60  FR  63876, 
December  12, 1995.  No  comments  were 
received  in  response  to  the  proposed 
rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  S  U.S.C.  601  et  seq.,  because  the 
rule  only  applies  to  acquisitions 
conducted  during  the  term  of  a 
Presidential  declaration  of  major 
disaster  or  emergency. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  fit>m  offerors, 
contractora,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  el  seq. 

List  of  Subieds  in  48  CFR  Parts  6  and 
26 

Government  procuremenL 

Dated:  )uly  16, 1996. 
Edward  CLacb, 
Director,  Federal  Acquisition  Policy  Dtviakm. 

Therefore,  48  CFR  Parts  6  and  26  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  6  and  26  continues  to  read  as 
follows: 

Aullwritr  40  U.S.C  486(c):  10  U.S.C 
chapter  137:  and  42  U.S.C  2473(c). 

PART  8— COMPETmON 
REQUIREMENTS 

2.  Section  6.302-5  is  amended  by 
removing  "or"  fi^m  the  end  of 
paragraph  (b)(3);  removing  the  period 
firbm  the  end  of  paragraph  (b)(4)  and 
inserting  ":  or";  and  adding  paragraph 
(b)(5)  to  read  as  follows: 

<.302-6    Aulhorlzad  or  required  by  statute. 

***** 

(b)'  •  * 

(5)  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act — 
42  U.S.C.  5150  (see  subpart  26.2). 


PART  28— OTHER  SOCIOECONOMIC 
PROGRAMS 

3.  Subpart  26.2  is  added  to  read  as 
follows: 

Subpart  26.2 — Disaster  or  Emerganey 
Assistance  Activities 

26.200  Scope  of  subpart. 

26.201  Policy. 

28,200    Scops  of  subpart 

This  subpart  implements  42  U.S.C. 
5150.  which  provides  a  preference  for 
local  organizations,  firms,  and 
individuals  when  contracting  for  major 
disaster  or  emergency  assistance 
activiUes  (see  6.302-5). 
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28.201    PoMcy. 

(a)  When  contracting  under  this 
subpart  for  major  disaster  or  emergency 
assistance  activities,  such  as  debris 
clearance,  distribution  of  supplies,  or 
reconstruction,  preference  shall  be 
given,  to  the  extent  feasible  and 
practicable,  to  those  organizations, 
firms,  Ar  individuals  residing  or  doing 
business  primarily  in  the  area  affected 
by  such  major  disaster  or  emergency. 

(b)  The  authority  to  provide 
preference  under  this  subpart  applies 
only  to  those  acquisitions,  including 
those  which  do  not  exceed  the 
simplified  acquisition  threshold, 
conducted  during  the  term  of  a  major 
disaster  or  emergency  declaration  made 
by  the  President  of  the  United  States 
under  the  authority  of  the  liobert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.]. 

(FR  Doc.  96-18501  Filed  7-25-96;  8:45  am) 
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48CFRPwt9 

[FAC  flO-40;  FAR  Casa  85-007;  Itm  V] 

RIN9000-AOe8 

Federal  Acqulsitloii  Regulation; 
Responsibility  Determinations 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
emphasize  the  use  of  commercial 
sources  of  information  in  determining 
the  responsibility  of  prospective 
contractors.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  September  24, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  DeStefano  at  (202)  501-1758  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 


Please  cite  FAC  90-40,  FAR  case  95- 
007. 

supFLaeiTARY  wformatkm: 

A.  Background 

This  final  rule  tfflpletneats  a 
recommendation  of  the  Department  of 
Defense  Procurement  Process  Reform 
Process  Action  Team.  The  rule  amends 
FAR  Subpart  9.1,  Responsible 
Prospective  Contractors,  to  state  that 
contracting  officers  should  use 
commercial  sources  of  supplier 
information  in  making  determinations 
of  responsibility,  and  to  clarify  that 
preaward  surveys  should  be  requested 
only  if  sufficient  relevant  information  is 
unavailable  fi'om  other  sources. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  60  FR  55960, 
November  3, 1995,  and  amended  at  60 
FR  62806,  December  7, 1995.  Three 
comments  were  received  and  were 
considered  in  the  development  of  the 
final  rule. 

B,  Regulatory  Flexibility  Act 

The  llepartment  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601.  et  seq.,  because  the 
rule  merely  emphasizes  the  use  of 
commercial  sources  of  information  in 
determining  the  responsibility  of 
prospective  contractora. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  etseg. 

List  of  Sobfects  in  48  CFR  Part  9 

Government  procuremenL 

Dated:  July  16, 1996. 
EdwudCLoeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  9  is  amended 
as  set  forth  below: 

PART  9-CONTRACTOR 
QUAUFICATK3NS 

1.  The  authority  citation  for  48  CFR 
Part  9  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.9.C  2473(c). 


2.  Section  9.105-1  is  amended  in  the 
introductory  text  of  paragraph  (c)  by 
removing  bom  the  parenthetical  "48 
CFR  Part  42";  by  redesignating 
paragraphs  (c)(4)  through  (c)(6)  as  (c)(S) 
through  (c)(7),  and  adding  a  new 
paragraph  (c)(4)  to  read  as  follows: 

9,108—1    0Msifiln9  InlonnaSon, 

*        •        •        •        •    ' 

(c)*  *  • 

(4)  Commercial  sources  of  supplier 
information  of  a  type  offered  to  buyera 
in  the  private  sector. 

3.  Section  9.106-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

(.108-1    Conditions  lor  praswani  surveys. 

(a)  A  preaward  survey  is  normally 
required  only  when  the  information  on 
hand  or  readily  available  to  the 
contracting  officer,  including 
information  from  commercial  sources,  is 
not  sufficient  to  make  a  determination 
regarding  responsibility.  In  addition,  if 
the  contemplated  contract  will  have  a 
fixed  price  at  or  below  the  simplified 
acquisition  threshold  or  will  involve  the 
acquisition  of  commercial  items  (see 
part  12),  the  contracting  officer  should 
not  request  a  preaward  survey  unless 
circumstances  justify  its  cost. 

IFR  Doc  96-18502  Filed  7-25-46:  8:45  ami 
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48  CFR  Part  16 

[FAC  90-40;  FAR  Case  94-711;  llsm  VI] 

RIN00CO-AG6O 

Federal  Acqulsitton  Regulation;  Tawk 
and  Delivery  Orders 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rule  adopted  as  final 

with  changes. 

^^ 

summary:  This  final  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Public  Law 
103-355  (the  Act).  The  Federal 
Acquisition  Regulatory  Council  is 
amending  the  Federal  Acquisition 
Regulation  (FAR)  r^ardlng  the  scope  of 
a  multiple  award  preference  for 
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indefmite-quantity  contracts.  This  final 
rule  provides  that  the  multiple  award 
preference  established  by  the  FAR  does 
not  apply  to  architect-engineer  contracts 
subject  to  the  procedures  of  the  FAR. 
This  regulatory  action  was  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  but  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  July  26.  1996. 
FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  McAndrew  at  (202)  501-1474  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  CS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-40.  FAR  case  94- 
711. 

SUPPLBtBHTARY  MFORMATION: 
A.  Background 

A  proposed  rule  amending  FAR 
Subpart  16.5  was  published  in  the 
Federal  Register  at  60  FR  14346,  March 
16, 1995.  The  proposed  rule  reflected 
changes  brou^t  about  by  sections  1004 
and  1054  of  the  Act.  Sections  1004  and 
1054  of  the  Act  created  a  multiple 
award  preference  for  indefinile-quantity 
contracts.  The  proposed  rule  published 
in  the  Federal  Reg^er  excluded 
contracts  subject  to  FAR  Parts  36,  38, 
39,  and  41  bom  the  multiple  award 
preference.  With  respect  to  Parts  36  and 
39.  the  exclusions  were  based  upon  the 
"Provisions  Not  Affected"  subsection  in 
sections  1004  and  1054  of  the  Act.  The 
Special  Contracting  Team  Intended  to 
give  these  provisions  meaning  by 
exempting  acquisitions  under  the 
Brooks  Architect-Engineers  Act  and  the 
Brooks  Automatic  Data  Processing 
Equipment  Act  from  the  multiple  award 
preference.  Contracts  subject  to  Part  38 
were  exempted  from  the  coverage 
because  the  Act  specifically  exempted 
GSA's  Federal  Supply  Schedule 
program.  Contracts  subject  to  Part  41 
were  exempted  because  the  Team 
believed  that  multiple  awards  were 
inconsistent  with  the  monopolistic 
nature  of  some  utility  services. 

A  final  rule  implementing  sections 
1004  and  1054  of  the  Act  was  published 
in  the  Federal  Register  at  60  FR  49723. 
September  2B.  1995.  However,  an 
interim  rule  was  published  along  with 
the  final  rule  which  modified  the  scope 
of  the  multiple  award  preference.  The 
interim  rule  added  a  new  FAR  section 
16.500  to  provide  that  the  multiple 
award  preference  established  by  Subpart 
16.5  could  be  used  to  acquire:  (1) 
Architect-engineer  services,  provided 
the  selection  of  contractors  and 
placement  of  orders  is  consistent  with 
Subpart  36.6:  and  (2)  Federal 


Information  Processing  resource 
requirements  that  are  not  satisfied  under 
the  Federal  Supply  Schedule  program, 
provided  the  selection  of  contractors 
and  placement  of  orders  is  consistent 
with  Part  39.  The  interim  rule  also 
extended  the  multiple  award  preference 
to  Part  36  construction  contracts  and 
Part  41  utility  services.  Although  the 
change  was  not  considered  a  significant 
revision  within  the  meaning  of  FAR 
1.501  and  Public  Law  98-577,  the  FAR 
Council  made  a  determination  to  solicit 
public  comments  before  finalizing  this 
amendment  to  FAR  Subpart  16.5. 

As  a  result  of  public  comments  on  the 
interim  rule,  the  FAR  Council  has 
revised  the  scope  of  the  rule  to  clarify 
that  the  multiple  award  preference 
established  by  FAR  Subpart  16.5  does 
not  apply  to  architect-engineer  contracts 
subject  to  the  procedures  of  FAR 
Subpart  36.6.  However,  this  revision  to 
the  rule  does  not  prohibit  agencies  from 
making  multiple  awards  for  architect- 
engineer  services,  provided  the 
selection  of  contractors  and  placement 
of  orders  is  consistent  with  Subpart 
36.6.  This  final  rule  also  provides  that 
the  procedures  contained  in  Subpart 
16.5  may  be  used  to  acquire  Federal 
Information  Processing  resource 
requirements  that  are  not  satisfied  under 
the  Federal  Supply  Schedule  program, 
provided  the  selection  of  contractors 
and  placement  of  orders  is  consistent 
with  Part  39.  The  final  rule  retains  the 
multiple  award  preference  with  respect 
to  construction  contracts  subject  to  Part 
36  and  utility  services  subject  to  Part  41. 
However,  the  final  rule  recognizes  that 
there  may  be  circumstances  when 
multiple  awards  would  not  be 
appropriate  and,  thus,  provides 
c:ontracting  officers  the  discretion  to 
determine  whether  multiple  awards 
should  be  made. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  applies  to  this  final 
rule  and  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  performed.  A 
copy  of  the  FRFA  may  be  obtained  from 
the  FAR  Secretariat. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR'do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501  et  seq. 


D.  Public  CooniMiita 

On  September  26, 1995,  an  interim 
rule  was  published  in  the  Federal 
Regiater  at  60  FR  49723.  In  response  to 
the  interim  rule,  22  comments  were 
received.  The  comments  of  all 
respondents  were  considered  in 
developing  the  final  rule. 

A  significant  number  of  comments 
recommended  that  certain  types  of 
fixed-price  construction  contracts, 
commonly  known  as  "Job  Order 
(Contracts"  and  "Simplified  Acquisition 
of  Base  Engineer  Requirements" 
(SABER)  contracts  should  be  excluded 
from  the  scope  of  the  multiple  award 
preference.  These  types  of  contracts 
typically  include  Government- 
established  unit  prices  for  specific  line 
items  needed  to  complete  the 
requirements  of  the  delivery  order. 
Award  determinations  are  made  by 
selecting  the  mix  of  line  items  to  be 
used  for  a  project  and  multiplying  the 
mix  of  line  items  by  the  coefficient  bid 
by  the  offeror.  Several  comments  argued 
that  the  application  of  the  multiple 
award  preference  to  )ob  Order  and 
SABER  contracts  could  result  in  higher 
overall  prices  to  the  Government  These 
comments  argued  that  if  multiple  Job 
Order  or  SABER  contracts  are  made, 
offerors  may  be  incUned  to  raise  their 
bidding  coefficient  to  take  into 
consideration  the  fact  that  potential 
delivery  order  awards  may  be  spread 
out  among  several  firms  rather  than  one 
firm  receiving  all  the  delivery  ordera. 
The  comments  further  argue  that 
multiple  awards  may  cause  a 
duplication  of  contract  overhead  costs 
(site  managers,  offices,  equipment,  etc.) 
and  that  any  economies  resulting  from 
a  single  award  would  be  lost,  thus 
resulting  in  higher  costs  to  the 
Government. 

It  is  recognized  that  there  may  be 
circumstances  when  multiple  awards 
under  a  Job  Order  or  SABER  contract 
may  not  be  appropriate.  In  such  cases, 
the  rule  recognizes  that  multiple  awards 
should  not  be  made.  For  example,  the 
rule  provides  that  multiple  awards 
should  not  be  made  when  the 
contracting  officer  determines,  based  on 
the  contracting  officer's  knowledge  of 
the  market,  that  more  favorable  terms 
and  conditions,  including  pricing,  may 
be  provided  if  a  single  award  is  made. 

The  rule  has  also  been  revised  to 
clarify  that  agencies  may  make  class 
determinations  in  accordance  with  FAR 
Subpart  1.7  to  make  single  awards  for 
any  class  of  contracts  (including  Job 
Order  or  SABER  contracts).  However, 
such  a  class  determination  would  not 
preclude  the  contracting  officer  from 
making  a  determination  to  solicit  for 
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multiple  awards  if  the  contracting 
officer  determines  that  multiple  awards 
may  be  advantageous  to  the  Government 
for  a  particular  solicitation. 

A  significant  nimiber  of  comments 
were  also  received  regarding  the 
application  of  the  multiple  award 
preference  to  architect-engineer  services 
subject  to  FAR  Subpart  36.6.  The  Team 
believes  that  it  is  good  public  policy  to 
use  the  multiple  award  preference  to 
promote  price  competition  in 
Government  contracting.  However,  the 
Brooks  Architect-Engineera  Act 
precludes  price  competition  by 
establishing  qualification-based  source 
selection  procedures.  Because  price 
competition  is  not  applicable  to 
architect-engineer  services,  the  rule  has 
been  revised  to  clarify  that  the  multiple 
award  preference  does  not  apply  to 
architect-engineer  services  subject  to 
FAR  Subpart  36.6. 

Although  the  rule  does  not  extend  the 
multiple  award  preference  to  architect- 
engineer  services  subject  to  FAR 
Subpart  36.6.  it  is  important  to  note  that 
the  rule  does  not  prohibit  an  agency 
from  making  multiple  awards  (if  an 
agency  chooses  to  do  so)  provided  the 
selection  of  contractors  and  placement 
of  ordera  is  consistent  with  FAR  Subpart 
36.6.  Some  Federal  agencies  have 
awarded  multiple  award  contracts  for 
architect-engineer  services  that  are 
consistent  with  the  Brooks  Architect- 
Engineera  Act  qualification-based 
source  selection  procediues.  For 
example,  one  agency  utilized  Brooks 
Architect-Engineera  Act  procedures  to 
award  multiple  contracts  for  architect- 
engineer  services  to  six  firms  bom  a 
single  solicitation.  As  described  in  the 
solicitation,  each  task  order  is 
technically  competed  among  the 
multiple  awardees.  Each  firm's  response 
to  the  task  order  is  technically  ranked 
based  on  the  evaluation  factora  for  that 
task.  The  most  technically  qualified  firm 
is  determined  as  a  result  of  the 
responses  received  and  a  cost  proposal 
is  required  from  that  firm.  Negotiations 
take  place  and,  in  most  cases,  the  task 
order  is  awarded. 

list  of  Subjects  in  48  CFR  Part  16 

Government  procurement. 

Datod:  |uly  16.  1996. 
Edward  CLiMb, 
Deputy  Project  Manager  for  the 
Implementation  of  the  Fedeml  Acquisition 
Streamlining  Act  of  1 994. 

Interim  Rule  Adopted  as  Final  With 
Change* 

Accordingly,  the  interim  rule 
amending  48  CFR  Part  16  and  published 
et  60  FR  49723,  September  26, 1995,  is 


adopted  as  a  final  rule  with  the 
following  changes; 

1.  The  authority  citation  for  48  CFR 
Part  16  continues  to  lead  as  follows: 

PART  16— TYPES  OF  CONTRACTS 

Authortty:  40  U.S.C.  4«6(c):  10  U.S.C 
chapter  137:  and  42  U.S.C  2473(c). 

2.  Section  16.500  is  revised  to  read  as 
follows: 

16.800   Soop*  of  subpart 

This  subpart  prescribes  policies  and 
procedures  for  making  awards  of 
indefinite-delivery  contracts  and 
establishes  a  preference  scheme  for 
making  multiple  awards  of  indefinite- 
quantity  contracts.  This  subpart  does 
not  limit  the  use  of  other  than 
competitive  procedures  authorized  by 
part  6.  Nothing  in  this  subpart  shall  be 
construed  to  limit,  impair,  or  restrict  the 
authority  of  the  General  Services 
Administration  (GSA)  to  enter  into 
schedule,  multiple  award,  or  task  or 
delivery  order  contracts  under  any  other 
provision  of  law.  Therefore,  GSA 
regulations  and  subpart  8.4,  part  38,  or 
part  39  for  the  Federal  Supply  Schedule 
program  (including  contracts  for  Federal 
Information  Processing  resources)  take 
precedence  over  this  subpart.  This 
subpart  may  be  used  to  acquire  Federal 
Information  Processing  resource 
requirements  that  are  not  satisfied  under 
the  Federal  Supply  Schedule  program, 
provided  the  selection  of  contractora 
and  placement  of  ordeis  is  consistent 
with  part  39.  The  multiple  award 
preference  scheme  established  by  this 
subpart  does  not  apply  to  an:hitect- 
engineer  contracts  subject  to  the 
procedures  in  subpart  36.6.  However, 
agencies  are  not  precluded  from  making 
multiple  awards  for  architect-engineer 
services  using  the  procedures  in  this 
subpart,  provided  the  selection  of 
contractora  and  placement  of  ordera  is 
consistent  with  subpart  36.6. 

3.  Section  16.504  is  amended  in 
paragraph  (c)(1)  by  revising  the  third 
and  fourth  sentences;  and  by  revising 
paragraphs  (c)(l)(iv)  and  (vi)  to  read  as 
follows: 

16.504    Indefinite-quantity  contracts. 
(c)     •    •   * 

(1)  '   *  •  No  separate  written 
determination  to  make  a  single  award  is 
necessary  when  the  determination  is 
contained  in  a  urritten  acquisition  plan 
or  when  a  class  determination  has  been 
made  in  accordance  with  subpart  1.7. 
Multiple  awards  should  not  be  made  if 
the  contracting  officer  determines  that — 
•        •        •        *        * 

(iv)  The  tasks  likely  to  be  ordered  are 
so  integrally  related  that  only  a  single 


contractor  can  reasonably  perfonn  the 
work; 

(vi)  Multiple  awards  would  not  be  in 
the  best  interests  of  the  GovemmenL 

*  •        •        •        •. 

4.  Section  16.505  is  amended  by 
removing  the  second  sentence  of 
paragraph  (b)  and  inserting  the 
following  three  sentences  in  its  place  to 
read  as  follows: 

16^06    Ordsflna. 

*  •        *        «        • 

(b)  *  *  *  In  determining  the 
procedures  for  providing  awardees  a  fair 
opportunity  to  be  considered  for  each 
order,  contracting  officera  shall  exercise 
broad  discretion.  The  contracting 
officer,  in  making  decisions  in  the 
award  of  any  individual  task  order, 
should  consider  factora  such  as  past 
performance  on  earfier  tasks  under  the 
multiple  award  contract,  quality  of 
deliverables,  cost  control,  price,  cost,  or 
other  factora  that  the  contracting  officer 
believes  are  relevant  to  the  award  of  a 
task  order  to  an  awardee  under  the 
contract.  In  evaluating  past  performance 
on  individual  orders,  the  procedural 
requirements  in  subpart  42.15  are  not 
mandatory.  •   *  ■ 

*  •  a  •  • 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  17,  22,  and  52 

[FAC  SO-40;  FAR  Case  94-712;  llsin  VH] 

RIN  9000-4072 

Federal  Acquisition  Regulation;  - 
Multlyear  Contracting 

AOetCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics'and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  This  rule  is  issued  pursuant 
to  the  Federal  Acquisition  Streamlining 
Act  of  1994.  Public  Law  103-355  (the 
Act).  The  Federal  Acquisition 
Regulatory  Council  has  agreed  on  a  final 
rule  to  amend  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  sections 
1022  and  1072  of  the  Act  regarding 
Multiyear  Contracting.  This  regulatory 
action  was  subject  to  Office  of 
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Managsmenl  and  Budget  (OMB)  review 
under  Executive  Order  12866,  dated 
September  30, 1993,  but  is  not  a  major 
rul«  under  S  U.S.C  804. 
BftcmE  date:  July  26, 1996. 
FOn  FURTHBI  MRMMATMN  CONTACT:  Mr. 
Edward  McAndrew  at  (202)  501-1474  in 
reference  to  this  FAR  case.  For  general 
Information,  contact  the  FAR 
Secretariat,  Room  4037,  OS  Building. 
ISth  &  F  SUmts,  N.W.,  Washington,  DC 
20405  (202)  501^755.  Please  dts  PAC 
90-40,  FAR  case  94-712. 


A.  Backgnmiid 

The  proposed  rule  covering 
implementation  of  sections  1022  and 
1072  of  Public  Law  103-355  regarding 
Multiyear  Contracting  was  published  as 
part  of  FAR  case  94-710.  Special 
Contracting  Methods,  In  the  Federal 
Kagister  at  60  FR  14340.  March  16, 
1995.  The  rule  permitted  agencies  to 
enter  into  multiyear  contracts  under 
certain  circumstances.  After  disposition 
of  public  comments,  coverage  on 
multiyear  contracting  was  extracted 
b-om  the  94-710  Rnal  rule  because 
several  issues  remained  unresolved  at 
the  time  of  publication  (60  FR  49720, 
September  26, 1995).  All  remaining 
issues  have  now  been  resolved  andthis 
separate  final  rule  represents 
completion  of  the  Special  Contracting 
Methods  implementation. 

B.  Regolalmy  FlexibiUty  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  applies  to  this  final 
rule  and  a  Final  Regulatory  Flexibility 
Analysis  (FRF A)  has  been  performed.  A 
copy  of  the  FRFA  may  be  obtained  from 
the  FAR  SecreUriat. 

C  Papenrork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  et  seq. 

D.  Public  Coimnents 

The  proposed  rule  was  published  in 
the  Federal  Register  on  March  16,  1995. 
Eight  comments  were  r«:eived,  the  most 
significant  of  which  raised  the  issue  of 
"bundling"  of  requirements  and  its 
effect  on  small  businesses.  All 
comments  were  considered  in  the 
formulation  of  this  final  rule. 

List  ofSofaiects  in  4t  CFR  Part*  17. 2Z 
and  52 

Government  procuremenL 


Dated:  July  16, 1896. 
Edward  C  Laeb. 
Deputy  Project  Manager  for  the 
Implementation  of  the  FedemI  Acquisition 
Streamlining  Act  of  1 994. 

Therefore,  48  CFR  Parts  17, 22,  and  52 
are  amended  as  set  forth  below:    

1.  The  authority  citation  for  48  CFR 
Parts  17, 22,  and  52  continues  to  read 
as  fallows: 

Aidharily:  40  U.S.C  486(c);  10  U.S.C 
chapter  137:  and  42  U.S.C  3473(c). 

PART  17— SPECIAL  CONTRACTINQ 
METMOOS 

2.  Subpart  17.1  is  revised  to  read  as 
follows: 

Subpart  17.1— MuWyaar  Conttaetkig 

Sec 

17.101  Authority. 

17.102  ApplicabUity. 

17.103  Da&utioiu. 

17.104  General. 

17.105  Policy. 
17.10S-1  Uses. 
17.105-2    OfajKtivea. 

17.106  Procedure*. 
17.106-1  General. 
17.106-2    SoliciUtions. 

17.106-3    Special  procedures  applicable  to 
DoD,  NASA,  and  the  Coast  Guard. 

17.107  OpUoDS. 

17.106    Congressional  notificatioa. 
17.109    Contnct  claugst. 

17.101  Authoftty. 

This  subpart  implements  Section 
304B  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (41 
U.S.C.  254c)  and  10  U.S.C.  2306b  and 
provides  policy  and  procedures  for  the 
use  of  multiyear  contracting. 

17.102  AppUeabfltly. 

For  DoD.  NASA,  and  the  Coast  Guard, 
the  authorities  cited  in  17.101  do  not 
apply  to  contracts  for  the  purchase  of 
supplies  to  which  40  U.S.C.  759  applies 
(information  resourtx  management 
supply  contracts). 


17.103 

As  used  in  this  subpart — 

Cancellation  means  the  cancellation 
(within  »  contractually  specified  time) 
of  the  total  requirements  of  all 
remaining  program  years.  Cancellation 
results  when  the  contracting  officer 

(a)  Notifies  the  contractor  of 
nonavailability  of  funds  for  contract 
performance  for  any  subsequent 
program  year,  or 

(b)  Fails  to  notify  the  contractor  that 
funds  are  available  for  performance  of 
the  succeeding  program  year 
requirement. 

Cancellation  ceiling  means  the 
maximum  cancellation  charge  that  the 
contractor  can  receive  in  the  event  of 
cancellation. 


Cancellation  charge  means  the 
amount  of  unrecovered  costs  which 
would  have  been  recouped  through 
amottl2ation  over  the  full  term  of  the    > 
contract,  including  the  term  canceled. 

Multiyear  contract  means  a  contract 
for  the  purchase  of  supplies  or  services 
for  more  than  1,  but  not  more  than  5, 
program  years.  A  multiyear  contract 
may  provide  that  performance  under  the 
contract  during  the  second  and 
subsequent  years  of  the  contract  is 
contingent  upon  the  appropriation  of 
funds,  and  (if  it  does  so  provide)  may 
provide  for  a  cancellation  payment  to  be 
made  to  the  contractor  if  appropriations 
are  not  made.  The  key  distinguishing 
difference  between  multiyear  contracts 
and  multiple  year  contracts  is  that 
multiyear  contracts,  defined  in  the 
statutes  dted  at  17.101,  buy  more  than 
1  year's  requirement  (of  a  product  or 
service)  without  establishing  and  having 
to  exertnse  an  option  for  ea<£  program 
year  after  the  first. 

Nonrecurring  costs  means  those  coats 
which  are  generally  incurred  on  a  one- 
time basis  and  include  such  costs  as 
plant  or  equipment  relocation,  plant 
rearrangement,  special  tooling  and 
special  test  equipment,  preproduction 
engineering,  initial  spoilage  and  rework, 
and  specialized  work  force  training. 

Recurring  costs  means  costs  that  vary 
with  the  quantity  being  produced,  such 
as  labor  and  materials. 

Termination  for  convenience  means 
the  procedure  which  may  apply  to  any 
Government  contract,  including 
multiyear  contracts.  As  contrasted  with 
cancellation,  termination  can  be  effected 
at  any  time  during  the  life  of  the 
contract  (cancellation  is  effected 
between  fiscal  years)  and  can  be  for  the 
total  quantity  or  a  partial  quantity 
(whereas  cancellation  must  be  for  aU 
subsequent  fiscal  years'  quantities). 

17.104    Qanam. 

(a)  Multiyear  contracting  is  a  special 
contracting  method  to  acquire  known 
requirements  in  quantities  and  total  cost 
not  over  planned  requirenients  for  up  to 
5  years  unless  otherwise  authorized  Dy 
statute,  even  though  the  total  funds 
ultimately  to  be  obligated  may  not  be 
available  at  the  time  of  contract  award. 
This  method  may  be  used  in  sealed 
bidding  or  contracting  by  negotiation. 

(b)  Multiyear  contracting  is  a  fiexible 
contracting  method  applicable  to  a  wide 
range  of  acquisitions.  'The  extent  to 
which  cancellation  terms  are  used  in 
multiyear  contracts  will  depend  on  the 
unique  circumstances  of  each 
contracting  action.  Accordingly,  for 
multiyear  contracts,  the  agency  head 
may  authorize  modification  of  the 
requirements  of  this  subpart  and  the 
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clause  at  52.217-2,  Cancellation  Under 
Multiyear  Contracts. 

(c)  Agency  funding  of  multiyear 
contracts  shall  conform  to  the  policies 
in  OMB  Circulars  A-11  (Preparation 
and  Submission  of  Budget  Estimates) 
and  A-34  (Instructions  on  Budget 
Execution)  and  other  applicable 
guidance  regarding  the  funding  of 
multiyear  contracts.  As  provided  by  thai 
guidance,  the  funds  obligated  for 
multiyear  contracts  must  be  sufficient  to 
cover  any  potential  cancellation  and/or 
termination  costs:  and  multiyear 
contracts  for  the  acquisition  of  fixed 
assets  should  be  fully  funded  or  funded 
in  stages  that  are  economically  or 
programmatically  viable. 

17.10S   Poley. 

17.10S-1    Uaaa. 

(a)  Except  for  DoD,  NASA,  and  the 
Coast  Guard,  the  contracting  officer  may 
enter  into  a  multiyear  contract  if  the 
head  of  the  contracting  activity 
determines  that — 

(1)  The  need  for  the  supplies  or 
services  is  reasonably  firm  and 
continuing  over  the  period  of  the 
contract;  and 

(2)  A  multiyear  contract  will  serve  the 
best  interests  of  the  United  States  by 
encouraging  full  and  open  competition 
or  promoting  economy  in 
administration,  performance,  and 
operation  of  the  agency's  programs. 

(b)  For  DoD,  NASA,  and  the  Coast 
Guard,  the  head  of  the  agency  may  enter 
into  a  multiyear  contract  for  supplies 
if- 

(1)  The  use  of  such  a  contract  will 
result  in  substantial  savings  of  the  total 
estimated  costs  of  carrying  out  the 
program  through  annual  contracts; 

(2)  The  minimum  need  to  be 
purchased  is  expected  to  remain 
substantially  unchanged  during  the 
contemplated  contract  period  in  terms 
of  production  rate,  procurement  rate, 
and  total  quantities: 

(3)  There  is  a  stable  design  for  the 
supplies  to  be  acquired,  and  the 
technical  risks  associated  with  such 
supplies  are  not  excessive: 

14]  There  is  a  reasonable  expectation 
that,  throughout  the  contemplated 
contract  period,  the  head  of  the  agency 
will  request  funding  for  the  contract  at 
a  level  to  avoid  contract  cancellation: 
and 

(5)  The  estimates  of  both  the  cost  of 
the  contract  and  the  cost  avoidance 
through  the  use  of  a  multiyear  contract 
are  realistic. 

(c)  The  multiyear  contracting  method 
may  be  used  for  the  acquisition  of 
supplies  or  services. 

(d)  If  funds  are  not  appropriated  to 
support  the  succeeding  years' 


requirements,  the  agency  must  cancel 
the  contract. 

17.106-2    Oblaetlvaa. 

Use  of  multiyear  contracting  is 
encouraged  to  take  advantage  of  one  or 
more  of  the  following: 

(a)  Lower  costs. 

(b)  Enhancement  of  standardization. 

(c)  Reduction  of  administrative 
burden  in  the  placement  and 
administration  of  contracts. 

(d)  Substantial  continuity  of 
production  or  performance,  thus 
avoiding  annual  startup  costs, 
preproduction  testing  costs,  make-ready 
expenses,  and  phaseout  costs. 

(e)  Stabilization  of  contractor  work 
forces. 

(f)  Avoidance  of  the  need  for 
establishing  quality  control  techniques 
and  procedures  for  a  new  contractor 
each  year. 

(g)  Broadening  the  competitive  base 
with  opportunity  for  participation  by 
firms  not  otherwise  willing  or  able  to 
compete  for  lesser  quantities, 
particularly  in  cases  involving  high 
startup  costs. 

(h)  Providing  incentives  to  contractors 
to  improve  productivity  through 
investment  in  capital  facilities, 
equipment,  and  advanced  technology. 

17.106    Procaduraa. 

17.106-1    QanaraL 

(a)  Method  of  contracting.  The  native 
of  the  requirement  should  govern  the 
selection  of  the  method  of  contracting, 
since  the  multiyear  procedure  is 
compatible  with  sealed  bidding, 
including  two-step  sealed  bidding,  and 
negotiation. 

(b)  Type  of  contract.  Given  the  longer 
performance  period  associated  with 
multiyear  acquisition,  consideration  in 
pricing  fixed-priced  contracts  should  be 
given  to  the  use  of  economic  price 
adjustment  terms  and  profit  objectives 
commensurate  with  contractor  risk  and 
financing  arrangements. 

(c)  Cancellation  procedures.  (1)  All 
program  years  except  the  first  are 
subject  to  cancellation.  For  each 
program  year  subject  to  cancellation,  the 
contracting  officer  shall  establish  a 
cancellation  ceiling.  Ceilings  must 
exclude  amounts  for  requirements 
included  in  prior  program  years.  The 
contracting  officer  shall  reduce  the 
cancellation  ceiling  for  each  program 
year  in  direct  proportion  to  the 
remaining  requirements  subject  to 
cancellation.  For  example,  consider  that 
the  total  nonrecurring  costs  (see 
15.804-6)  are  estimated  at  10  percent  of 
the  total  multiyear  price,  and  the 
percentages  for  each  of  the  program  year 


requirements  for  5  years  are  (i)  30  in  the 
first  year,  (ii)  30  in  the  second,  (iii)  20 
in  the  third,  (iv)  10  in  the  fourth,  and 
(v)  10  in  the  fiflih.  The  cancellation 
percentages,  after  deducting  3  percent 
for  the  first  program  year,  would  be  7, 
4,  2,  and  1  percent  of  the  total  price 
applicable  to  the  second,  third,  fourth, 
and  fifth  program  years,  respectively. 

(2)  In  determining  cancellation 
ceilings,  the  contracting  officer  must 
estimate  reasonable  preproduction  or 
startup,  labor  learning,  and  other 
nonrecurring  costs  to  be  incurred  by  an 
"average"  prime  contractor  or 
subcontractor,  which  would  be 
applicable  to,  and  which  normally 
would  be  amortized  over,  the  items  or 
services  to  be  furnished  under  the 
multiyear  requirements.  Nonrecurring 
costs  include  such  costs,  where 
applicable,  as  plant  or  equipment 
relocation  or  rearrangement,  special 
tooling  and  special  test  equipment, 
preproduction  engineering,  inilial 
rework,  initial  spoilage,  pilot  runs, 
allocable  portions  of  the  costs  of 
facilities  to  be  acquired  or  established 
for  the  conduct  of  the  work,  costs 
incurred  for  the  assembly,  training,  and 
transportation  to  and  from  the  job  site 
of  a  specialized  work  force,  and 
utuealized  labor  learning.  They  shall 
not  include  any  costs  of  labor  or 
materials,  or  other  expenses  (except  as 
indicated  above),  which  might  be 
incurred  for  performance  of  subsequent 
program  year  requirements.  The  total 
estimate  of  the  above  costs  must  then  be 
compared  with  the  best  estimate  of  the 
contract  cost  to  arrive  at  a  reasonable 
percentage  or  dollar  figure.  To  perform 
this  calculation,  the  contracting  officer 
should  obtain  in-house  engineering  cost 
estimates  identifying  the  detailed 
recurring  and  nonrecurring  costs,  and 
the  effect  of  labor  learning. 

(3)  The  contracting  officer  shall 
establish  cancellation  dates  for  each 
program  year's  requirements  regarding 
production  lead  time  and  the  date  by 
which  funding  for  these  requirements 
can  reasonably  be  established.  The 
contracting  officer  shall  include  these 
dates  in  the  schedule,  as  appropriate. 

(d)  Cancellation  ceilings.  Cancellation 
ceilings  and  dales  may  be  revised  after 
issuing  the  solicitation  if  necessary.  In 
sealed  bidding,  the  contracting  officer 
shall  change  the  ceiling  by  amending 
the  solicitation  before  bid  opening.  In 
two-step  sealed  bidding,  discussions 
conducted  during  the  first  step  may 
indicate  the  need  for  revised  ceilings 
and  dates  which  may  be  incorporated  in 
step  two.  In  a  negotiated  acquisition, 
negotiations  with  offerors  may  provide 
information  requiring  a  change  in 
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cancellation  ceilings  and  dates  before 
final  negotiation  and  contract  award. 

(e)  Payment  of  cancellation  chargea.  If 
cancellation  occurs,  the  Government's 
liability  will  be  determined  by  the  terms 
of  the  applicable  contract. 

(0  Presolicitation  or  pie-bid 
conferences.  To  ensure  that  all 
interested  sources  of  supply  are 
thoroughly  aware  of  how  multiyear 
contracting  is  accomplished,  use  of 
presolicitation  or  pre-bid  conferences 
may  Ik  advisable. 

(g)  Payment  limit.  The  contracting 
ofRcer  shall  limit  the  Government's 
payment  obligation  to  an  amount 
available  for  contract  performance.  The 
contracting  ofBcsr  shall  insert  the 
amount  for  the  first  program  year  in  the 
contract  upon  award  and  modify  it  for 
successive  program  years  upon 
availability  of  hinds. 

(h)  Termination  payment.  If  the 
contract  is  terminated  for  the 
convenience  of  the  Government  in 
whole,  including  requirements  subject 
to  cancellatioa,  the  Goverrunent's 
obligation  shall  not  exceed  the  amount 
specified  in  the  Schedule  as  available 
liar  contract  performance,  plus  the 
cancellation  ceiling. 

17.106-2    aeHclleBona. 

Solicitations  for  multiyear  contracts 
shall  reflect  all  the  fectors  to  be 
considered  for  evaluation,  specifically 
including  the  rollowing: 

(a)  The  requirements,  by  item  of 
supply  or  service,  for  the — 

(1)  First  program  year;  and 

(2)  Multiyear  contract  including  the 
requirements  for  each  program  year. 

(d)  Criteria  For  comparing  the  lowest 
evaluated  submission  on  the  first 
program  year  requirements  to  the  lowest 
evaluated  submission  on  the  multiyear 
requirements. 

(c)  A  provision  that,  if  the 
Government  determines  before  award 
that  only  the  first  program  year 
requirements  are  needed,  the 
Government's  evaluation  of  the  price  or 
estimated  cost  and  fee  shall  consider 
only  the  first  year. 

(d)  A  provision  specifying  a  separate 
cancellation  ceiling  (on  a  percentage  or 
dollar  basis)  and  dates  applicable  to 
each  program  year  subject  (o  a 
cancellation  (see  17.106-1  (c)and  (d)). 

(e|  A  .statement  that  award  will  not  be 
made  on  less  than  the  first  program  year 
requirements. 

(0  The  Ciovemment's  administrative 
costs  of  annual  contracting  may  be  used 
as  a  factor  in  the  evaluation  only  if  they 
can  be  reasonably  established  and  are 
stated  in  the  solicitation. 

(g)  The  cancellation  ceiling  shall  not 
be  an  evaluation  bctor. 


17.1<M-3    BpsgMpfOOttftwei|jpH(iiliii  1» 
OoO,  NASA,  md  the  Coert  Quwd. 

(a)  Participation  by  subcontractors, 
suppliers,  and  vendors.  In  order  to 
broaden  the  defeme  industrial  base,  to 
the  maximum  extent  practicable — 

(1)  Multiyear  contracting  shall  be 
used  in  such  a  manner  as  to  seek,  retain, 
and  promote  the  use  under  such 
contracts  of  companies  that  are 
subcontractora,  suppliers,  and  vendors 
and 

(2)  Upon  accrual  of  any  payment  or 
other  benefit  under  such  a  multiyear 
contract  to  any  subcontractor,  supplier, 
or  vendor  company  participating  in 
such  contract,  such  payment  or  benefit 
shall  be  delivered  to  such  company  in 
the  most  expeditious  manner 
practicable. 

(b)  Protection  of  existing  authority.  To 
the  extent  practicable,  multiyear 
contracting  shall  not  be  carried  out  in  a 
maimer  to  preclude  or  curtail  the 
existing  ability  of  the  Department  or 
agency  to  provide  for  termination  of  a 
prime  contract,  the  performance  of 
which  is  deficient  with  respect  to  cost, 
quality,  or  schedule. 

(c)  Cancellation  or  termination  for 
insufficient  funding.  In  the  event  funds 
are  not  made  available  for  the 
continuation  of  a  multiyear  contract 
awarded  using  the  prooKlurea  in  this 
section,  the  contract  shall  Tie  canceled  or 
terminated. 

(d)  Contracts  awarded  under  the 
multiyear  procedure  shall  be  firm-fixed- 
price,  fixed-price  with  economic  price 
adjustment,  or  fixed-price  incentive. 

(e)  Becurring  costs  in  cancellation 
ceiling.  The  inclusion  of  recurring  costs 
in  cancellation  ceilings  is  an  exception 
to  normal  contract  financing 
arrangements  and  requires  approval  by 
the  agency  head. 

(f)  Annual  and  multiyear  proposals. 
Obtaining  both  annual  and  multiyear 
offers  provides  reduced  lead  time  for 
making  an  annual  award  in  the  event 
that  the  multiyear  award  is  not  in  the 
Government's  interest.  Obtaining  l>oth 
also  provides  a  basis  for  the 
computation  of  savings  and  other 
benefits.  However,  the  preparation  end 
evaluation  of  dual  offers  may  increase 
administrative  costs  and  workload  for 
both  offerors  and  the  Government, 
especially  for  large  or  complex 
acquisitions.  The  head  of  a  contracting 
activity  may  authorize  the  use  of  a 
solicitation  requesting  only  muhiyear 
prices,  provided  it  is  found  that  such  a 
solicitation  is  in  the  Government's 
interest,  and  that  dual  proposals  are  not 
necessary  to  meet  the  objectives  in 
17.105-2. 

(g)  Level  unit  prices.  Multiyear 
contract  procedures  provide  for  the 


amortization  of  certain  costs  over  the 
entire  contract  quantity  resulting  in 
identical  (level)  unit  prices  (except 
when  the  economic  price  adjustment 
terms  apply)  for  all  items  or  services 
under  the  multiyear  contract.  If  level 
unit  pricing  is  not  in  the  Government's 
interest,  the  head  of  a  contracting 
activity  may  approve  the  use  of  variable 
unit  prices,  provided  that  for 
competitive  proposals  there  is  a  valid 
method  of  evaluation. 

17.107   OpihMia. 

Benefits  may  accrue  by  including 
options  in  a  multiyear  contract.  In  that 
event,  contracting  officers  must  follow 
the  requirements  of  subpart  17.2. 
Options  should  not  include  charges  for 
plant  and  equipment  already  amortized, 
or  other  nonrecurring  charges  which 
were  included  in  the  basic  contract. 

17.106    CongrMalonal  noUflcatkNi. 

(a)  Except  for  DoD,  NASA,  and  the 
Coast  Cjuard,  a  multiyear  contract  which 
includes  a  cancellation  ceiling  in  excess 
of  $10  million  may  not  be  awarded  until 
the  head  of  the  agency  gives  written 
notification  of  the  proposed  contract 
and  of  the  proposed  cancellation  ceiling 
for  that  contract  to  the  committees  on 
appropriations  of  the  House  of 
Representatives  and  Senate  and  the 
appropriate  overaight  committees  of  the 
House  and  Senate  for  the  agency  in 
question.  Information  on  such 
committees  may  not  be  readily  available 
to  contracting  officers.  Accordingly, 
agencies  should  provide  such 
information  through  its  internal 
regulations.  The  contract  may  not  be 
awarded  until  the  thirty-first  day  after 
the  date  of  notification. 

(b)  For  DoD.  NASA,  and  the  Coast 
guard,  a  multiyear  contract  which 
includes  a  cancellation  ceiling  in  excess 
of  $100  million  may  not  be  awarded 
until  the  head  of  the  agency  gives 
written  notification  of  the  proposed 
contract  and  of  the  proposed 
cancellation  ceiling  for  that  contract  to 
the  committees  on  armed  services  and 
on  appropriations  of  the  House  of 
Representative  and  Senate.  The  contract 
may  not  be  awarded  until  the  thirty-first 
day  after  the  date  of  notification. 

17.100    Contract  dauM*. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52.217-2,  Cancellation 
Under  Multiyear  Contracts,  in 
solicitations  and  contracts  when  a 
multiyear  contract  is  contemplated. 

(b)  Economic  price  adjustment 
clauses.  Economic  price  adjustment 
clauses  are  adaptable  to  multiyear 
contracting  needs.  When  the  period  of 
production  is  likely  to  warrant  a  labor 
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and  material  costs  contingency  in  the 
contract  price,  the  contracting  officer 
should  normally  use  an  economic  price 
adjustment  clause  (see  16.203).  When 
contractiiig  for  services,  the  contracting 
officer — 

(1)  Shall  add  the  clause  at  52.222-43, 
Fair  Labor  Standards  Act  and  Service 
Contract  Act-Price  Adjustment 
(Multiple  Year  and  Option  Contracts), 
when  the  contract  includes  the  clause  at 
52.222-41,  Service  Contract  Act  of  1965, 
as  amended; 

(2)  May  modify  the  clause  at  52.222- 
43  in  overseas  contracts  when  laws, 
regulations,  or  international  agreements 
require  contractore  to  pay  higher  wage 

'  rates:  or 

(3)  May  use  an  economic  price 
adjustment  clause  authorized  by  16.203, 
when  potential  fluctuations  require 
coverage  and  are  not  included  in  cost 
contingencies  provided  for  by  the  clause 
8152.222-43. 

PART  22— APPUCAT10N  OF  LABOR 
LAWS  TO  GOVERNMENT 
AOQUISmONS 

22.1001    [Aimnded] 

3.  Section  22.1001  is  amended  in  the 
second  sentence  of  the  definition  of 
"Multiple  year  contracts,"  by  removing 
the  phrase  "with  a  term  of  more  than  1 
year  (see  17.101)"  and  inserting  "(see 
17.103)"  in  its  place. 

PART  92— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

S2.217-1    [Reewved] 

4.  Section  52.217-1  is  removed  and 
reserved. 

5.  Section  S2.217-2  is  revised  to  read 
as  follows: 

52.217-2    CwwelMlan  Under  IHuMyear 
Coiibecia, 

As  prescribed  in  17.109(a),  insert  the 
following  clause: 

CANCEIXATION  U^4DER  MULTIYEAR 
CONTRACTS  OUL  1996) 

(a)  Cancellation,  as  used  in  tiiis 
clause,  means  that  the  Government  is 
canceling  its  requirements  for  all 
supplies  or  services  in  program  years 
subsequeat  to  that  in  which  notice  of 
cancellation  is  provided.  Cancellation 
shall  occur  by  the  date  or  within  the 
time  period  specified  in  the  Schedule, 
unless  a  later  date  is  agreed  to,  if  the 
Contracting  Officer  (1)  notifies  the 
Contractor  that  funds  are  not  available 
for  contract  performance  for  any 
subsequent  program  year,  or  (2)  fails  to 
notify  the  Contractor  that  funds  are 
available  for  performance  of  the 
succeeding  program  year  requirement. 

(b)  Except  for  cancellation  under  this 
clause  or  termination  under  the  Default 


clause,  any  reduction  by  the  Clontracting 
Officer  in  the  requirements  of  this 
contract  shall  be  considered  a 
termination  imder  the  Termination  for 
Convenience  of  the  Government  clause. 

(c)  If  cancellation  under  this  clause 
occurs,  the  Contractor  will  be  paid  a 
cancellation  charge  not  over  the 
cancellation  ceiling  specified  in  the 
Schedule  as  apphcable  at  the  time  of 
cancellation. 

(d)  The  cancellation  charge  will  cover 
only  (1)  costs  (i)  incurred  by  the 
Contractor  and/or  subcontractor,  (ii) 
reasonably  necessary  for  performance  of 
the  contract,  and  (iii)  that  would  have 
been  equitably  amortized  over  the  entire 
multiyear  contract  period  but,  because 
of  the  cancellation,  are  not  so  amortized, 
and  (2)  a  reasonable  profit  or  fee  on  the 
costs. 

(e)  The  cancellation  charge  shall  be 
computed  and  the  claim  made  for  it  as 
if  the  claim  were  being  made  under  the 
Termination  for  Convenience  of  the 
C}ovemment  clause  of  this  contract.  The 
Contractor  shall  submit  the  claiif^ 
promptly  but  no  later  than  1  year  bom 
the  date  (1)  of  notification  of  the 
nonavailability  of  funds,  or  (2)  specified 
in  the  Schedule  by  which  notification  of 
the  availability  of  additional  funds  for 
the  next  succeeding  program  year  is 
required  to  be  issueid,  whichever  is 
earlier,  unless  extensions  in  writing  are 
granted  by  the  Contracting  Officer. 

(f)  The  Contractor's  claim  may 
include — 

(1)  Reasonable  nonrecurring  costs  (see 
Subpart  15.8  of  the  Federal  Acquisition 
Regulation)  which  are  applicable  to  and 
normally  would  have  been  amortized  in 
all  supplies  or  services  which  are 
multiyear  requirements; 

(2)  Allocable  portions  of  the  costs  of 
facilities  acquired  or  established  for  the 
conduct  of  the  work,  to  the  extent  that 
it  is  impracticable  for  the  Contractor  to 
use  the  facilities  in  its  commercial  work, 
and  if  the  costs  are  not  charged  to  the 
contract  through  overhead  or  otherwise 
depreciated; 

13)  Costs  incurred  for  the  assembly, 
training,  and  transportation  to  and  fit)m 
the  job  site  of  a  specialized  work  force; 
and 

(4)  Costs  not  amortized  solely  because 
the  cancellation  had  precluded 
anticipated  benefits  of  Contractor  or 
subcontractor  learning. 

(g)  The  claim  shall  not  include — 

(1)  Labor,  material,  or  other  expenses 
incurred  by  the  Contractor  or 
subcontractors  for  performance  of  the 
canceled  work; 

(2)  Any  cost  already  paid  to  the 
Contractor, 

(3)  Anticipated  profit  or  unearned  fee 
on  the  canceled  work;  or 


(4)  For  service  contracts,  the 
remaining  useful  commercial  Ufa  of 
facilities.  "Useful  commercial  Ufe" 
means  the  commercial  utility  of  the 
facilities  rather  than  their  physical  life 
with  due  consideration  given  to  such 
factors  as  location  of  facilities,  their 
specialized  nature,  and  obsolescence. 

(h)  This  contract  may  include  an 
Option  clause  with  the  period  for 
exercising  the  option  limited  to  the  date 
in  the  contract  for  notification  that 
funds  are  available  for  the  next 
succeeding  program  year.  If  so,  the 
Contractor  agrees  not  to  include  in 
option  quantities  any  costs  of  a  startup 
or  nonrecurring  nature  that  have  been 
fiilly  set  forth  in  the  contract.  The 
Contractor  further  agrees  that  the  option 
quantities  will  reflect  only  those 
recurring  costs  and  a  reasonable  profit 
or  fee  necessary  to  furnish  the 
additional  option  quantities. 

(i)  C^uantities  added  to  the  original 
contract  through  the  Option  clause  of 
this  contract  shall  be  included  in  the 
quantity  canceled  for  the  purpose  of 
computing  allowable  cancellation 
charges. 
(End  of  clause) 

(FR  Doc  96-18504  Filed  7-ZS-96: 8:45  ami 
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DEPARTMENT  OF  OEFBiSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPartsieandS2 

[FAC  00-M;  FAR  Ceae  04-782;  Ham  VM] 

RINOOOO-AHOe 

Federal  Acquisition  Regulation;  Smell 
Business/Simplified  Acquisition 
Threshold 

AGBWIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (C^A), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SIMMARY:  This  final  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Public  Law 
103-355  (the  Act).  The  Federal 
Acquisition  Regulatory  Council  has 
agreed  to  amend  the  Federal  Acquisition 
liegulation  (FAR)  to  implement  section 
4004  of  the  Act.  This  regulatory  action 
was  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30, 1993, 
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but  is  not  a  major  rule  under  5  U.S.C 
804. 

ffFSCnVE  OATE:  July  26, 1996. 

FOR  RMTHER  MPOfMMTWN  COHTACn  Ms. 
Victoria  Moss  at  (202)  501-4764  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-40,  FAR  case  94- 
782. 

BUPPLBrBfTARY  INFOmATION: 

A.  Backgmmd 

The  Small  Business  Team  drafted 
FAR  coverage  to  implement  sections 
4004.  7101(a).  7102  and  7106  of  the  Act. 
The  proposed  rule  was  published  in  the 
Federal  Register  at  60  FR  2302,  January 
6,  1995.  and  was  published  in  the 
Federal  Register  at  60  FR  48258, 
September  18, 1995,  as  a  final  rule  in 
FAR  case  94-780,  FAC  90-32. 

In  order  to  hcilitate  the  issuance  of 
the  Simplified  Acquisition  Threshold/ 
Federal  Acquisition  Computer  Network 
(SAT/FACNET)  rule  (FAR  Case  94^770). 
those  portions  of  the  Small  Business 
Rule  dealing  with  simplified 
acquisitions  were  included  in  the  SAT/ 
FACNET  rule  and  issued  as  an  interim 
rule  in  the  Federal  Kcgiater  at  60  FR 
34741,  July  3, 1995,  and  finaUzed  under 
that  case.  Those  portions  primarily 
implemented  section  4004  of  the  Act 
which  reserves  each  contract  for  the 
purchase  of  goods  or  services  that  has 
an  anticipated  value  greater  than  S2,S00, 
but  not  greater  than  $100,000.  for 
exclusive  small  business  participation, 
unless  the  contracting  officer 
determines  there  is  no  reasonable 
expectation  of  obtaining  offers  from  two 
or  more  small  businesses  that  are 
competitive  with  market  price,  quality, 
and  delivery. 

One  of  the  most  significant  issues  in 
this  case  was  the  relationship  between 
simplified  acquisitions  and  the  Small 
Business  Administration's  (SBA's) 
"nonmanufacturer  rule."  On  January  31, 
1996,  SBA  issued  a  final  rule  in  the 
Federal  Register  at  61  FR  3280  revising 
its  nonmanufacturer  rule  to  provide 
that,  where  the  procurement  of  a 
manufactured  item  processed  under  the 
prc<«durBS  set  forth  in  FAR  Part  13  is 
set  aside  for  small  business,  and  where 
the  anticipated  cost  of  the  procurement 
will  not  exceed  $25,000.  the  offeror 
need  not  supply  the  end  product  of  a 
small  business  concern  as  long  as  the 
product  acquired  is  manufactured  or 
produced  in  the  United  States  ()3  CFR 
121.406(d)).  This  final  rule  reflects  that 
change. 


B.  Regulatory  Fleribilily  Ad 

The  final  rule  is  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  ei  seq.,  because  it 
implements  changes  to  the  SBA's 
regulations  pertaining  to  the 
nonmanu&cturer  rule.  The  Act  created 
a  conflict  between  the  FAR  and  13  CFR 
121.906(d)  which  authorized  a  small 
business  dealer  to  furnish  any 
domestically  manufactured  end  product 
imder  a  small  business/ small  purchase 
set-aside.  Public  Law  103-355 
eliminated  the  procedures  entitled 
"small  business/small  purchase"  and 
created  new  procedures  called 
"simplified  acquisitions."  However, 
SBA  had  not  revised  its  regulations  to 
recognize  "simplified  acquisitions".  In 
preparing  the  interim  rule,  SBA  advised 
the  drafting  team  that  the  automatic 
waiver  to  the  nonmanufacturer  rule  for 
small  purchases  did  NOT  extend  to 
simplifisd  acquisitions.  Consequently, 
the  interim  rule  required  a  small 
business  submitting  an  offer  on  all  small 
business  set-asides  to  furnish  the 
products  of  small  businesses  unless  the 
SBA  had  issued  a  waiver.  Since 
issuance  of  the  interim  rule,  SBA  has 
revisited  this  issue  and  has  issued 
changes  to  their  nonmanufacturer  rule. 
This  final  rule  reflects  the  changes 
issued  by  SBA.  A  Final  Regulatory 
Flexibility  Analysis  (FRFA)  was 
prepared  by  the  Small  Business 
Administration  under  its  rule  dated 
January  31. 1996  (61  FR  3280),  and 
provided  to  the  Chief  Counsel  for 
Advocacy  for  the  Small  Bu.siness 
Administration. 

C  Paperwork  Reduction  Act  ' 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  e(  seq. 

D.  Public  Comments 

An  interim  rule  was  published  in  the 
Federal  Register  at  60  FR  34741,  July  3, 
1995,  as  FAR  case  94-770.  In  response 
to  the  notice  of  proposed  rulemaking,  12 
responses  containing  28  comments 
relating  to  the  small  business  coverage 
were  received.  The  comments  of  all 
respondents  were  considered  in 
developing  this  final  rule.  As  a  result  of 
public  comments  and  changes  in  SBA 
regulations,  the  following  significant 
changes  have  been  made; 


The  regulation  has  been  revised  to 
provide  that,  where  the  p'ocurement  of 
a  manufactured  item  processed  under 
the  procedures  set  foiih  in  FAR  Part  13 
is  set  aside  for  small  business,  and 
where  the  anticipated  cost  of  the 
procurement  will  not  exceed  $2S,(M)0, 
the  offeror  need  not  supply  the  end 
product  of  a  small  business  concern  as 
long  as  the  product  acquired  is 
manufactured  or  produced  in  the  United 
States. 

Language  in  FAR  Part  19  concerning 
acquisitions  reserved  for  small 
businesses  was  expanded. 

-Lilt  of  Snbiecto  in  48  CFK  Parts  19  and 

52 

Government  procurement 

Dated:  July  16, 1996. 
Edwud  C  Loab. 
Depu  ty  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1 994. 

Therefore.  48  CFR  Parts  19  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  19  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C  4«e(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  19-SMALL  BUSINESS 
PflOQRAMS 

2.  Section  19.102  is  amended  in  the 
first  sentence  of  paragraph  (f)(1)  by 
removing  "(0(21  through  (f1(5)"  and 
inserting  "(0(4)  through  (f)(7)"  in  its 
place:  revising  (f)(4):  and  adding  (f)(7)  to 
read  as  follows: 

19.102    Sin 


(0*  •  * 

(4)  In  the  case  of  acquisitions  sat  aside 
for  small  business  or  awarded  under 
section  8(a)  of  the  Small  Business  Act, 
when  the  acquisition  is  for  a  specific 
product  (or  a  product  in  a  class  of 
products)  for  which  the  SBA  has 
determined  that  there  are  no  small 
business  manufacturers  or  processors  in 
the  Federal  market,  then  the  SBA  may 
grant  a  class  waiver  so  that  a 
nonmanufacturer  does  not  have  to 
furnish  the  product  of  a  small  business. 
For  the  most  current  listing  of  clas.ses 
for  which  SBA  has  granted  a  waiver, 
contact  an  SBA  Office  of  Government 
Contracting.  A  listing  is  also  available  in 
the  SBA's  Procurement  Automated 
Source  System  (PASS)  and  on  SBA's 
Internet  Homepage  at  httpJI 
www.sbaonline.sba.gov/GC/ 
nonmanuf.html.  Contracting  officere 
may.  request  that  the  SBA  waive  the 
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nonmanufacturer  rule  for  a  particular 
class  of  products. 

*  *        «        •        » 

(7)  The  SBA  provides  for  an  exception 
to  the  norunanufacturer  rule  where  the 
procurement  of  a  manufactured  item 
processed  under  the  procedures  set 
forth  in  part  13  is  set  aside  for  small 
business  and  where  the  anticipated  cost 
of  the  procurement  will  not  exceed 
125,000.  In  those  procurements,  the 
offeror  need  not  supply  the  end  product 
of  a  small  business  concern  as  long  as 
the  product  acquired  is  manufactured  or 
produced  in  the  United  States. 

*  •  k  •  • 

3.  Section  19.502-2  is  amended  by 
revising  paragraphs  (a)  and  (c):  and  in 
the  first  sentence  of  (b)(2)  by  removing 
the  "s"  in  the  word  "awards",  and  in 
the  third  sentence  of  paragraph  (b)(2)  by 
removing  "the  item"  and  inserting  "an 
item"  in  its  place.  The  revised  text  reads 
as  follows: 

1  •.502-8    Total  aat-aaidn. 

(a)  Each  acquisition  of  supplies  or 
services  that  has  an  anticipated  dollar 
value  exceeding  $2,500.  but  not  over 
$100,000,  is  automatically  reserved 
exclusively  for  small  business  concerns 
and  shall  be  set  aside  unless  the 
contracting  officer  determines  there  is 
not  a  reasonable  expectation  of 
obtaining  offers  from  two  or  more 
responsible  small  business  concerns 
that  are  competitive  in  terms  of  market 
prices,  quality,  and  delivery.  If  the 
contracting  officer  does  not  proceed 
with  the  small  business  set-aside  and 
purchases  on  an  unrestricted  basis,  the 
contracting  officer  shall  include  in  the 
contrect  file  the  reason  for  this 
uiuestricted  purchase.  If  the  contracting 
officer  receives  only  one  acceptable 
offer  from  a  responsible  small  business 
concern  in  response  to  a  set-aside,  the 
contracting  officer  should  make  an 
award  to  that  firm.  If  the  contracting 
officer  receives  no  acceptable  offers 
from  responsible  small  business 
concerns,  the  set-aside  shall  be 
withdrawn  and  the  requirement,  if  still 
valid,  shall  be  tesolicited  on  an 
unrestricted  basis.  The  small  business 
reservation  does  not  preclude  the  award 
of  a  contract  with  a  value  not  greater 
than  $100,000  under  subpart  19.8, 
Contracting  with  the  Small  Business 
Administration,  or  under  19.1006(c), 
Emerging  small  business  set-aside. 

*  •       -  •        •        * 

(c)  For  set-asides  other  than  for 
construction  or  services,  any  concern 
proposing  to  furnish  a  product  which  it 
did  not  itself  manufacture  must  furnish 
the  product  of  a  small  business 
manufacturer  unless  the  SBA  has 


granted  either  a  waiver  or  exception  to 
the  nonmanulacturer  rule  (see 
19.102(0)>  In  industries  where  the  SBA 
finds  that  there  are  no  small  business 
manufacturers,  it  may  issue  a  waiver  to 
the  nonmanufacturer  rule  (see  19.102(f) 
(4)  and  (5)).  bi  addition,  SBA  has 
excepted  procurements  processed  under 
simplified  acquisition  procedures  (see 
part  13),  where  the  anticipated  cost  of 
the  procurement  will  not  exceed 
$25,000,  from  the  noiunanufacturer  rule. 
Waivers  permit  small  businesses  to 
provide  any  firm's  product.  The 
exception  permits  small  businesses  to 
provide  any  domestic  firm's  product.  In 
both  of  these  cases,  the  contracting 
officer's  determination  in  paragraph 
(b)(1)  of  this  subsection  or  the  decision 
not  to  set  aside  a  procurement  reserved 
for  small  business  under  paragraph  (a) 
of  this  subsection  will  be  based  on  the 
expectation  of  receiving  offera  fixim  at 
least  two  responsible  small  businesses, 
including  noiunanu&ctiuvrs,  offering 
the  products  of  different  concerns. 

4.  Section  19.508  is  amended  in 
paragraphs  (c)  and  (d)  by  revising  the 
second  sentences  to  read  as  follows: 

19.506    SoNcltaUon  provisions  and 
contract  dauaes. 

•        *        *        •        ■ 

(c)  *  *  *  The  clause  at  52.219-6  with 
its  Alternate  I  will  1^  used  when  the 
acquisition  is  for  a  product  in  a  class  for 
which  the  Small  Business 
Administration  has  waived  the 
nonmanufacturer  rule  (see  19.102(f)  (4) 
and  (5)). 

(d)*  •  'The  clause  at  52.219-7  with 
its  Alternate  I  will  be  used  when  the 
acquisition  is  for  a  product  in  a  class  for 
which  the  Small  Business 
Administration  has  waived  the 
nonmanufacturer  rule  (see  19.102(f)  (4) 
and  (5)). 
«        *        •        •        • 

5.  Section  19.811-ais  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

19.811-3    Contract 


PART  SB-SOUCITATION  PROVISIOtlS 
ANO  CONTRACT  COUSES 

4.  Section  52.219-6  is  amended  by 
revising  the  introductory  text,  the  clause 
date,  and  paragraph  (c)  to  read  as 
follows: 

S2.219-a    Noticaol  Tom  Small  Buatnaaa 

As  prescribed  in  19.S08(c).  insert  the 
following  clause: 

NOTICE  OF  TOTAL  SMALL  BUSINESS  SOT- 
ASIDE  UUL  1996] 

•         •         *         *         • 

(c)  Agreement,  A  small  busioess  concern 
submitting  an  offer  in  its  own  name  agreee 
to  furnish,  in  performing  the  contract,  only 
end  items  manufacturedor  produced  by 
small  business  concerns  in  the  United  States. 
The  term  "United  States"  includes  its 
tonitories  and  possessions,  the 
Commonwealth  of  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
District  of  Columbia.  If  this  procurement  Is 
processed  under  simplified  acquisition 
procedures  and  the  total  amount  of  this 
contract  does  not  exceed  $25,000,  a  small 
business  concern  may  himish  the  product  of 
any  domestic  firm.  This  paragraph  doas  not 
apply  in  connection  with  construction  or 
service  contracts. 


fBnd  of  clause) 

5.  Section  52.219-7  is  amended  by 
revising  the  clause  date  and  paragraph 
(c)  to  read  as  follows: 

52.219-7    Not»co  ol  Partial  Small  Bualnass 
S»t-Aa»da. 

•        «        •        •        ■ 

NOTICE  OF  PARTIAL  SMALL  BUSINESS 
SET-ASIDE  (JUL  1996) 
■  *  •  *  • 

(c)  Affvement.  For  the  set-aside  portion  of 
the  acquisition,  a  small  business  concern 
submitting  an  offer  in  its  own  name  agrees 
to  furnish,  in  performing  the  contract,  only 
end  items  manufactured  or  produced  by 
smalt  business  concerns  in  the  United  States. 
The  term  "United  Slates"  includes  its 
territories  and  possessions,  the 
Commonwealth  of  Puerto  Rico,  the  Trust 
Territory  of  th&Pacific  Islands,  and  the 
District  of  Columbia.  If  this  procurement  is 
processed  under  simplified  acquisition 
procedures  and  the  total  amount  of  this 
contract  does  not  exceed  S25.000,  a  small 
business  concern  may  furnish  the  product  oF 
any  domestic  firm.  This  paragraph  does  not 
apply  in  connection  with  construction  or 
service  contzacti. 


(d)'  *  * 

(3)  The  clause  at  52.219-18  with  its 
Alternate  III  will  be  used  when  the 
acquisition  is  for  a  product  in  a  class  for 
which  the  Small  Business 
Administration  has  waived  the 
noiunanufacturer  rule  (see  ig.l02(f)  (4) 
and  (5)). 


(End  of  clause) 

6.  Section  52.219-18  is  amended  in 
the  clause  by  revising  the  date  and 
paragraph  (d)(1):  and  in  Alternate  III  by 
revising  the  date  to  read  "(JUL  1996)" 
and  removing  the  phrase  "paragraph 
(d)"  and  inserting  "subparagraph  (d)(1)" 
in  its  place.  The  revised  text  reads  as 
follows: 
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S2.219-18    NoWicatlon  o«  ConpMMon 
UmMad  to  BlgMa  a(a)  Concema. 

•  •  •  «  • 

NOTIFICATION  OF  COMPBTmON 
LIMITED  TO  ELIGIBLE  8(al  CONCERNS  (JUL 
1996) 

•  *         *         «         « 

(dKl)  Agnement  A  small  business 
concern  submitting  an  offier  in  its  own  name 
agrees  to  furnish,  in  performing  the  contract, 
only  end  items  manufactured  or  produced  by 
small  business  concerns  in  the  United  States. 
The  term  "United  Stales"  includes  its 
territories  and  possessions,  the 
Commonwealth  of  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
District  of  Columbia.  If  this  procurement  is 
processed  under  simplified  acquisition 
procedures  and  the  total  amount  of  this 
contract  does  not  exceed  525,000,  a  small 
business  concern  may  furnish  the  product  of 
any  domestic  firm.  This  subparagraph  does 
not  apply  in  connection  with  construction  or 
service  contracts. 

•  *        *         •         • 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  26  and  52 

[FAC  90-40;  FAR  Caae  91-028;  Hwn  IX] 

mN9000-AES2 

Federal  Acquisition  Regulation;  Indian- 
Owned  Economic  Enterpr  isas 

AOBtClES:  Department  of  Delianse  (DOD), 
General  Services  Administration  (CSA), 
and  National  AeYonautics  and  Space 
Administration  (NASA). 
ACnON:  Interim  rule  adopted  as  final 
with  changes. 

SMMARY:  The  CiviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  convert  the  interim  rule 
published  in  the  Federal  Register  at  56 
FR  41736,  August  22, 1991.  to  a  final 
rule  with  additional  changes.  The 
interim  rule  added  FAR  Subpart  26.1, 
Indian  Incentive  Program,  which  allows 
conlraclors  to  recover  certain  costs  of  " 
subcontracting  with  Indian 
organizations  and  Indian-owned 
economic  enterprises.  This  tegulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30.  1993,  and  is  not  a  major 
rule  under  5  U.S.C.  804. 


EFFECTIVE  DATE:  Septemtier  24, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  DeStefano  at  (202)  501-1758  in 
reference  to  Ihis  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-^0,  FAR  case  91- 
028. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  7  of  Public  Law  100-442 
amended  the  Indian  Financing  Act  of 
1974  by  adding  a  new  Section  504  (25 
U.S.C  1544)  to  encourage  the  use  of 
Indian  organizations  and  Indian-owned 
economic  enterprises  in  subcontracting 
by  allowing  the  prime  contractor  "an 
additional  amount  of  compensation 
equal  to  5  percent  of  the  amount  paid." 
The  statute  allows  this 
"(nlotwithstanding  any  other  provision 
of  law." 

The  interim  rule  published  on  August 
22, 1991,  added  language  at  FAR 
Subpart  26.1,  Indian  Incentive  Program. 
Minor  amendments  to  the  interim  rule 
were  made  at  57  FR  20376,  May  12, 
1992,  and  60  FR  48258,  September  18, 
1995.  All  comments  received  on  the 
interim  rule  were  considered  in 
formulation  of  the  final  rule. 

The  Hnal  rule  makes,  among  other 
changes,  one  major  revision  to  the 
interim  rule  as  a  result  of  the  analysis 
of  public  comments.  The  principal 
distinction  between  the  interim  rule  and 
the  final  rule  is  how  each  treats  the 
payment  language  under  25  U.S.C.  1544. 
The  interim  rule  allowed  prime 
contractors  to  recover  certain  costs  of 
subcontracting  with  Indian 
organizations  and  Indian-owned 
economic  enterprises  based  on  the 
difference  in  price  between  the 
acceptable  low  non-Indian 
subcontractor  and  the  price,  if  provided, 
of  the  acceptable  low  Indian-owned 
subcontractor  when  the  Indian-owned 
subcontractor's  price  exceeds  the  price 
of  acquiring  the  supplies  or  services 
from  a  non-Indian  subcontractor.  The 
final  rule  permits  payment  of  a  fiat  5 
percent  bonus  to  the  prime  contractor  of 
the  amount  paid  to  the  Indian 
subcontractor  by  the  prime  contractor. 
Also,  the  final  rule  adds  the  definitions 
of  "Indian"  and  "Indian  tribe"  to  FAR 
28.101  and  the  clause  at  52.226-1  and 
adds  the  definition  of  "Interested  party" 
to  52.226-1.  The  final  rule  allows 
civilian  agencies  to  include  the  clause 
in  all  contracts  (FAR  26.104(b))  where 
certain  criteria  apply,  regardless  of 
whether  the  contract  includes  a 
subcontrairting  plan  pursuant  to  FAR 
52.219-9. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  applies  to  this  final 
rule  and  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  performed.  A 
copy  of  the  FRFA  may  be  obtained  from 
the  FAR  Secretariat 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
no>  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  26  and 
52 

Government  procmement. 
Dated:  July  16. 1996. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final  With 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  Parts  26  and  52  and 
published  at  58  FR  41736,  August  22, 
1991,  is  adopted  as  a  final  rule  with  the 
following  changes. 

1.  The  authority  citation  for  48  CFR 
Parts  26  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

PART  26-OTHER  SOCIOECONOMIC 
PROGRAMS 

2.  Section  26.101  is  amended  by 
revising  the  definitions  of  "Indian 
organization"  and  "Interested  party"; 
and  adding,  in  alphabetical  order,  the 
definitions  for  "Indian"  and  "Indian 
tribe"  to  read  as  follows: 

26.101    Oeflnltlons. 

*  ■        •        •        • 

Indian  means  any  person  who  is  a 
member  of  any  Indian  tribe,  band, 
group,  pueblo,  or  community  which  is 
recognized  by  the  Federal  Government 
as  eligible  for  services  from  the  Bureau 
of  Indian  Affairs  (BLA)  in  accordance 
with  25  U.S.C.  1452(c}  and  any  "Native" 
as  defined  in  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1601). 

Indian  organization  means  the 
governing  body  of  any  Indian  tribe  or 
entity  established  or  recognized  by  the 
governing  body  of  an  Indian  tribe  for  the 
purposes  of  25  U.S.C,  chapter  17. 

•  •        «        *        * 

Indian  tribe  means  any  Indian  tribe, 
band,  group,  pueblo,  or  community, 
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including  native  villages  and  native 
groups  (including  corporations 
organized  by  Kenai,  Juneau,  Sitka,  and 
Kodiak)  as  defined  in  the  Alaska  Native 
Claims  Settlement  Act,  which  is 
recognized  by  the  FederaJ  Government 
as  eligible  for  services  from  BIA  in 
accordance  with  25  U.S.C.  1452(c). 

Interested  party  means  a  prime 
contractor  or  an  actual  or  prospective 
offeror  whose  direct  economic  interest 
would  be  aflected  by  the  award  of  a 
subcontract  or  by  the  failure  to  award  a 
subcontract. 

3.  Sectioi)  26.102  is  revised  to  read  as 
follows: 

28.102  Polley. 

Indian  organizations  and  Indian- 
owned  economic  enterprises  shall  have 
the  maximiun  practicable  opportunity  to 
participate  in  performing  contrac:ts 
awarded  by  Federal  agencies.  In 
fulfilling  this  requirement,  the  Indian 
Incentive  Program  allows  an  incentive 
payment  equal  to  5  percent  of  the 
amount  paid  to  a  subcontractor  in 
performing  the  contract,  if  the  contract 
so  authorizes  and  the  subcontractor  is 
an  Indian  organization  or  Indian-owned 
economic  enterprise. 

4.  Section  26.103  is  amended  in  the 
first  sentence  of  paragraph  (b)  by 
revising  "1849  "C"  Street"  to  read 
"1849  C  Street":  and  revising  the  ZIP 
Code  to  read  "20245";  in  the  second 
sentence  of  paragraph  (c)  by  removing 
"15"  and  inserting  "45";  and  adding 
paragraph  (f)  to  read  as  follows: 

26.103  Procwiures. 

***** 

(0  Subject  to  the  teims  and  conditions 
of  the  contract  and  the  availability  of 
funds,  contracting  o^icers  shall 
authorize  an  incentive  payment  of  5 
percent  .of  the  anrount  paid  to  the 
subcontractor.  Contracting  officers  shall 
seek  funding  in  accordance  with  agency 
procedures. 

4.  Section  26.104  is  amended  by 
revising  the  introductory  teict  of 
paragraph  (b)  to  read  as  follows: 

26.104  Contract  clause. 

(b)  Contracting  officers  in  civilian 
agencies  may  insert  the  clause  at 
52.226-1,  Utilization  of  Indian 
Organizations  and  Indian-Owned 
Economic  Enterprises,  in  solicitations 
and  contracts  if — 


PART  52— SOUCTTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.226-1  is  amended  by 
revising  the  clause  date  and  revising 
paragraph  (a);  In  paragraph  (b)  by 


revising  the  definition  of  "Indian 
organizatian"  and  adding,  in 
alphabetical  order,  the  definitions  of 
"Indian",  "Indian  tribe"  and  "Interested 
party";  and  by  revising  paragraphs  (c) 
and  (d)  to  read  as  follows: 

62.220-1    UtUlzMon  of  kidten 
Orgvitaittofw  and  Indian-Ovmed  Economic 


imUZATION  OF  INDIAN 
ORGANIZATIONS  AND  INDIAN-OWNED 
ECONOMIC  ENTERPRISES  (SEP  1996) 

(a)  For  Department  of  Defense  contracts, 
this  clause  applies  only  if  the  contract 
includes  a  subcontracting  plan  incorporated 
under  the  terms  of  the  clause  at  52.219-9, 
Small.  Small  Disadvantaged  and  Women' 
Owned  Small  Business  Subcontracting  Plan. 
It  does  not  apply  to  contracts  awarded  based 
on  a  subcontracting  plan  submitted  and 
approved  under  paragraph  (g)  of  the  clause 
et  S2.219-9. 

(b)'   '   • 

Indian  means  any  person  who  is  a  member 
of  any  Indian  tribe,  band,  group,  pueblo  or 
community  which  is  recognized  by  the 
Federal  Government  as  eligible  for  services 
firom  the  Bureau  of  Indian  Affairs  (BIA)  in 
accordance  with  25  U.S.C  1452(c)  and  any 
"Native"  as  defined  in  the  Alaska  Native 
Claims  Settlement  Act  (43  U.S.C.  1601). 

Indian  organization  means  the  governing 
body  of  any  Indian  tribe  or  entity  established 
or  recognized  by  the  governing  body  of  an 
Indian  tribe  for  the  purposes  of  25  U.S.C, 
chapter  17. 


Indian  tribe  means  any  Indian  tribe,  band, 
group,  pueblo  or  community,  including 
native  villages  and  native  groups  (including 
corporations  organized  by  Kenai.  Juneau, 
Sitka,  and  Kodiak)  as  defined  in  the  Alaska 
Native  Claims  Settlement  Act,  which  is 
recognized  by  the  Federal  Government  as 
eligible  for  services  from  BIA  in  accordance 
with  25  U.S.C.  1542(c). 

Interested  party  means  a  prime  contracior 
or  an  actual  or  prospective  offieror  whose 
direct  economic  interest  would  be  affected  by 
the  award  of  a  subcontract  or  by  the  failure 
to  award  a  subcontract. 

(c)  The  Contractor  agrees  to  use  its  best 
efforts  to  give  Indian  organizations  and 
Indian -owned  economic  enterprises  (2^ 
U.S.C.  1544)  the  maximum  practicable 
opportunity  to  participate  in  the  subcontracts 
it  awards  to  the  fullest  extent  consistent  with 
efHcient  performance  of  its  contract. 

(1)  The  ContracHng  Officer  and  the 
Contractor,  acting  in  good  faith,  may  rely  on 
the  self-certification  of  an  Indian 
organization  or  Indian-owned  economic 
enterprise  as  to  its  eligibility,  unless  <m 
interested  party  challenges  its  status  or  the 
Contracting  Officer  has  independent  reason 
to  question  that  status.  In  the  event  of  a 
challenge  to  the  setf-certification  of  a 
subcontractor,  the  Contracting  Officer  shall 
refer  the  matter  to  the  U.S.  Department  of  the 
Interior.  Bureau  of  Indian  Affairs  (BIA),  Attn: 
Chief,  Division  of  Contracting  and  Grants 
Administration,  1S49  C  Street,  NW,  MS- 


334A-^IB,  Washington.  DC  20245.  The  BIA 
will  determine  the  eligibility  and  notify  the 
ContTBCtiog  Officer.  The  5  percent  incentive 
payment  will  not  be  made  within  50  woridng 
days  of  subcontract  award  or  while  a 
challenge  is  pending.  If  a  mlxxHitractor  is 
detannimd  to  tw  an  ineligible  participant,  no 
incentive  payment  will  be  made  under  the 
Indian  Incentive  Program. 

(2)  The  Contractor  may  request  an 
adjustment  under  the  Indian  Incantive 
Pro-am  to  the  bliowing: 

(i)  The  estimated  cost  of  a  coat-typa 
contract 

(ii)  The  target  cost  of  a  cost-plus-inceotiva- 
fee  prime  contract 

(iii)  The  target  cost  and  ceiling  price  of  a 
fixed-price  incentive  prime  contract 

(iv)  The  price  of  a  firm-fixBd-price  prime 
contract. 

(3)  The  amount  of  the  equitable  adjustment 
to  the  prime  contract  shall  be  5  percent  of  the 
estimated  cost,  target  cost  or  firm-fixed-prica 
included  in  the  subcontract  initially  awarded 
to  the  Indian  organization  or  Indian -o%vned 
economic  enterprise. 

(4)  The  Contractor  has  the  burden  of 
proving  the  amount  claimed  and  must  assert 
its  request  for  an  adjustment  prior  to 
completion  of  contract  performaace. 

(d)  The  Contracting  Officer,  subject  to  the 
tenns  and  conditions  of  the  contract  and  the 
availability  of  funds,  shall  authorize  an 
incentive  payment  of  S  percent  of  the  amount 
paid  to  the  subcontractor.  Contracting 
Officers  shall  seek  funding  in  accordance 
with  agency  procedures.  The  Contracting 
Officer's  decision  is  final  and  not  subject  to 
the  Disputes  clause  of  this  contract 
(End  of  clause) 
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DEPARTMENT  OF  DEFB«SE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATK>N 

48  CFR  Part  27 

[FAC  90-40;  FAR  Caae  95-308;  Itefn  X] 

RIN000O-AH09 

Federal  Acqufsftion  Regulation; 
General  Agreement  on  Tariffs  and 
Trade  Patent  Authorizatton 

AGBKiES:  Department  of  Defense  (DOD). 
C^neral  Services  Administration  (GSA). 
and  National  Aeronautit:sand  Space 
Adminjslralion  (NASA). 
action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
provide  internal  Government  guidance 
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for  situations  involving  use  of  a  patent 
without  authorization  from  the  patent 
holder.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C  804. 
ERFECnVE  date;  September  24, 1996. 
FOR  RMTHER  INFOMMTKM  CONTACT:  Mr. 
Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-40,  FAR  case  95- 
308. 

■UPPLBtBITARY  MFOMtATWN: 

A.  Backpwmd 

The  Uruguay  Round  of  the 
Multilateral  Trade  Negotiations  of  the 
General  Agreement  on  TarifCs  and  Trade 
(GATT)  resulted  in  the  "Final  Act 
Embodying  the  Results  of  the  Uruguay 
Round  of  Multilateral  Trade 
Negotiations;  Agreement  Establishing 
the  World  Trade  Organization;  Annex 
IC,  Agreement  on  Trade-Related 
Aspects  of  Intellectual  Property  Rights, 
Including  Trade  in  Counterfeit  Goods." 
Articles  30  and  31  thereof  contain 
requirements  related  to  use  of  a  patent 
without  authorization  firom  the  patent 
holder,  including  use  by  the 
Government.  The  rule  advises 
contracting  officers  to  consult  with  legal 
counsel  in  such  situations. 

B.  RegiUalory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  Therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C.  601,  et  seq.  (FAC  90- 
40.  FAR  case  95-308),  in 
correspondence. 

C  Paperwork  Reduction  Ad 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  fixnn  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501,  et  seq. 

Liil  of  Subjects  in  48  CFK  Part  27 

Government  procurement. 


Dated:  July  16, 1996. 
EdwudCLaab, 
Director,  Federal  Acqaisition  Policy  Division. 

Therefore,  48  CFR  Part  27  is  amended 
as  set  forth  below: 

PART  27— PATENTS,  DATA,  AND 
COPYRtOHTS 

1.  The  authority  citation  for  48  CFR 
Part  27  continues  to  read  as  follows: 

Aolkortty:  40  U.S.C  48e(cJ;  10  U.S.C 
chapter  137:  and  42  U.S.C  2473(c). 

2.  Section  27.209  is  added  to  read  as 
follows: 

ZTJOt    Um  of  palMiMd  lecimaloay  umlar 
dw  Oananl  Agrewnenton  Tarttia  and  Tiad* 
JQATI). 

(a)  Article  31  of  Annex  IC,  Agreement 
on  Trade-Related  Aspects  of  Intellectual 
Property  Rights,  to  GATT  (Uruguay 
Round)  addresses  situations  where  the 
law  of  a  member  country  allows  for  use 
of  a  patent  without  authorization  from 
the  patent  holder,  including  use  by  the 
Government. 

(b)  The  contracting  officer  should 
consult  with  legal  counsel  regarding 
questions  under  this  section. 

IFR  Ddc.  96-18507  Filed  7-25-96:  8:45  am] 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADHMMSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  28,  52,  and  S3 

[FAC  90-40;  FAR  Caaa  •1-SZ7:  Ham  XQ 

RtNt000-AE47 

Federal  Acquisition  Regulation; 
Performance  and  Payment  Bonds 

agencies:  Department  of  Defense  (DoD), 
Gener^  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnON:  Final  rule. 

SUkMARY:  The  Civilian  Agency 
Acquisition  Council  (CAAC)  and  the 
Defense  Acquisition  Regulations 
Council  (DARC)  have  agreed  to  a  final 
rule  amending  the  Federal  Acquisition 
Regulation  (FAR)  to  further  standardize 
policies  governing  bonding.  Two  new 
standard  clauses  are  added  for  use  when 
performance  or  payment  bonds  are 
required,  and  a  new  Standard  Form 
1418,  Performance  and  Payment 
Bonds — Other  Than  Construction,  is 
added.  This  regulatory  action  was  not 


subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 

EFFKTIVE  date:  September  24, 1996. 

FOR  FURTHER  MFORMATWN  CONTACT:  Mr. 
Peter  O'Such  at  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-10,  FAR  Case  91- 
027. 

auPPLBBirARr  MFORMATKM: 

A.  Background 

PAR  28.101-1,  28.101-2,  28.101-3, 
28.102-3,  28.10^2,  28.103-3,  28.103-4, 
28.106-1,  28.106-2,  28.106-3,  52.228-1, 
and  53.228  are  revised,  and  two  new 
clauses  are  added.  52.228-15, 
Performance  and  Payment  Bonds — 
Construction,  and  52.228-16, 
Performance  and  Payment  Bonds  Other 
Than  Construction,  to  further 
standardize  policies  governing  bonding. 
A  proposed  rule  was  published  in  the 
Federal  Register  at  56  FR  31278,  July  9, 
1991. 

B.  Regulatory  Flexibility  Ad 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  tlu 
rule  merely  updates,  clarifies,  and 
standardizes  policy  pertaining  to 
performance  and  payment  bonds. 

C.  Paperwork  Reduction  Ad 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  is  deemed  to  apply 
because  the  final  rule  contains 
information  collection  requirements. 
Accordingly,  a  request  for  approval  of 
an  extension  of  an  information 
collection  requirement  concerning 
Office  of  Management  and  Budget 
(OMB)  Control  Number  9000-0119, 
Performance  and  Payment  Bonds,  was 
submitted  to  OMB  under  44  U.S.C. 
3501,  et  seq.,  and  approved  through 
May  31, 1999.  Public  comments  were 
invited  through  a  subsequent  Federal 
Register  notice  published  at  Gl  FR 
19664,  April  12, 1996. 

List  of  Subjects  in  48  CFR  Parts  28, 52, 
and  53 

Government  procurement. 
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Dated:  July  16, 1096. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  parts  28, 52, 53  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  28  and  52,  and  S3  continues  to 
read  as  follows: 

Authority:  40  U.S.C  4S6(c):  10  U.S.C 
cliapter  137;  and  42  U.S.C.  2473(c). 

PART  28-80NDS  AND  INSURANCE 

2.  Section  28.101-1  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

28.101-1    Policy  on  use. 


(c)  Hie  chief  of  the  contracting  office 
may  waive  the  requirement  to  obtain  a 
bid  guarantee  when  a  performance  bond 
or  a  performance  and  payment  bond  is 
required  if  it  is  determined  that  a  bid 
guarantee  is  not  in  the  best  interest  of 
the  Government  for  a  specific 
acquisition  (e.g.,  overseas  construction, 
emergency  acquisitions,  sole-source 
contracts).  Class  waivers  may  be 
authorized  by  the  agency  head  or 
designee. 

3.  Section  28.101-2  is  revised  to  read 
as  follows: 

28.191-S    SolkHlatlon  provision  or  contract 


(a)  The  contracting  officer  shall  insert 
a  provision  or  clause  substantially  the 
same  as  the  provision  at  52. 228-1,  Bid 
Guarantee,  in  solicitations  or  contracts 
that  require  a  bid  guarantee  or  similar 
guarantee.  For  example,  the  contracting 
officer  may  modify  this  provision — 

(1)  To  set  a  period  of  time  that  is  other 
than  10  days  for  the  return  of  executed 
bonds; 

(2)  For  use  in  connection  with 
construction  solicitations  when  the 
agency  has  specified  that  only  separate 
bid  bonds  are  acceptable  in  accordance 
with  28.101-l(b); 

(3)  For  use  in  solicitations  for 
negotiated  contracts:  or 

(4)  For  use  in  service  contracts 
containing  options  for  extended 
performance. 

(b)  The  contracting  officer  shall 
determine  the  amount  of  the  bid 
guarantee  for  insertion  in  the  provision 
at  52.228-1  (see  28.102-2(c)).  The 
amount  shall  be  adequate  to  protect  the 
Government  fit>m  loss  should  the 
successful  bidder  fail  to  execute  further 
contractual  documents  and  bonds  as 
required.  The  bid  guarantee  amount 
shall  be  at  least  20  percent  of  the  bid 
price  but  shall  not  exceed  S3  million. 
When  the  penal  sum  is  expressed  as  a 
percentage,  a  maximum  dollar 
limitation  may  be  stated. 


28.101-3    piainovsd  and  reaarwd] 

4.  Section  28.101-3  is  removed  and 
reserved. 

5.  Section  28.102-3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

28.102-3    Sondtallon  requirements  and 
oomract  clause. 

(a)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  52.228-15,  Performance  and 
Payment  Bonds — Construction,  in 
solicitations  and  contracts  for 
construction  that  contain  a  requirement 
for  performanoe  and  payment  bonds  if 
the  resultant  contract  is  expected  to 
exceed  $100,000.  The  penal  amount  of 
the  performance  bonds  may  be 
decreased  in  accordance  with  28.102- 
2(a).  Where  the  provision  at  52.228-1  is 
not  included  in  the  solicitation,  the 
contracting  officer  shall  set  a  period  of 
time  for  return  of  executed  bonds. 


28.103-2    [Amsndedl 

6.  Section  28.103-2  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  and  (d)  as 
(b)  and  (c).  respectively. 

2&103-3    (AmendwQ 

7.  Section  28.  t03-3  is  amended  by 
removing  paragraphs  (b)  and  (c)  and 
redesignating  paragraph  (d)  as  (b). 

8.  Section  28.103-4  is  added  to  read 
as  follows: 

2ai03-4    Contract  ctausa. 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  52.228-16,  Performance  and 
Payment  Bonds — Other  than 
Construction,  in  solicitations  and 
contracts  that  contain  a  requirement  for 
both  payment  and  performance  bonds. 
The  contracting  officer  shall  determine 
the  amount  of  each  bond  for  insertion  in 
the  clause.  The  amount  shall  be 
adequate  to  protect  the  interest  of  the 
Government.  The  contracting  oRicer 
shall  also  set  a  period  of  time  (normally 
10  days)  for  return  of  executed  bonds. 
Alternate  I  shall  be  used  when  only 
performance  bonds  are  required. 

9.  Section  28.106-1  is  amended  by 
revising  paragraphs  (c)  and  (m); 
redesignating  paragraphs  (n)  and  (o)  as 
(o)  and  (p)  and  adding  a  new  paragraph 
(n)  to  read  as  follows: 

2&108-1    Bonds  and  bond  relatsd  forms. 

*        *        *        •        ■ 

(c)  SF  25-A,  Payment  Bond  (see 
28.102-1  and  28.106-3(b)). 

(m)  SF  1416,  Payment  Bond  for  Other 
Than  Construction  Contracts  (see 
28.103-3  and  28.106-3(b)). 


(n)  SF  1418,  Performance  Bond  for 
Other  Than  Construction  Contracts  (see 
28.103-2  and  28.106-3(b)). 

•  *         *         •        • 

10.  Section  28.106-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

28.106-2    Substttutton  of  surety  bonds. 

(a)  A  new  surety  bond  covering  all  or 
part  of  the  obligations  on  a  bond 
previously  approved  may  be  substituted 
for  the  original  bond  if  approved  by  the 
head  of  the  contracting  activity,  or  as 
otherwise  specified  in  agency 
regulation. 

11.  Section  28.106-3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

28.108-3    Additional  bond  or  ascurfty. 

*  •  •  ■  • 

(b)  When  additional  coverage  is 
furnished  in  whole  or  in  part  by  a  new 
surety,  agencies  shall  use  Standard 
Form  25,  Performance  Bond:  Standard 
Form  1418,  Performance  Bond  for  Other 
Than  Construction  Contracts:  Standi 
Form  25-A.  Payment  Bond:  or  Standard 
Form  1416.  Payment  Bond  for  Other 
Than  Construction  Contracts. 


PART  52— SOUCtTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

12.  Secti(Hi  52.228-1  is  revised  to  read 
as  follows: 

S2.22S-1    BMGuaranlM. 

As  prescribed  in  28.101-2,  insert  a  _ 
provision  or  clause  substantially  as 
follows: 
Bid  Guarantee  (SEP  1996) 

(a)  Failure  to  furnish  a  bid  guarantee  in  the 
proper  form  and  amount,  by  the  time  eet  fbr 
openlog  of  bids,  may  be  cause  for  reiection 
of  the  bid. 

(b)  The  bidder  shall  furnish  a  bid  guarantee 
in  the  form  of  a  Srm  commitment,  e.g..  bid 
bond  supported  by  good  and  sufficient  surefy 
or  sureties  acceptable  to  the  Government, 
postal  money  order,  certified  check,  cashier's 
check,  irrevocable  letter  of  oedil,  or.  undar 
Treasury  Department  regulations,  certain 
bonds  or  notes  of  the  United  States.  The 
Contracting  Officer  will  return  bid 
guarant&es,  other  than  bid  bonds.  (1)  to 
unsuccessful  bidden  as  soon  as  practicable 
aher  the  opening  of  bids,  and  (2)  to  the 
successhil  bidder  upon  execution  of 
contractual  documents  and  bonds  (including 
any  necessary  coinsurance  or  retiHmranoe 
agreements),  as  required  by  the  bid  as 
accepted. 

(c)  The  amount  of  the  bid  guarantee  shall 
be percent  of  the  bid  price  or 

S ,  whichever  is  less. 

(d)  If  the  successful  bidder,  upon 
acceptance  of  its  bid  by  the  Government 
within  the  period  specified  for  acceptance. 
EaiU  to  execute  all  contractual  documents  or 
furnish  executed  bond(8)  within  10  days  after 
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receipt  of  the  fbnns  by  the  bidder,  the 
Gootracting  Officer  may  temunate  the 
contract  for  default 

(e)  In  the  event  the  ctHitract  is  terminated 
for  default,  the  bidder  is  liable  for  any  cost 
of  acquiring  the  work  that  exceeds  the 
amount  of  its  bid,  and  the  bid  guarantee  Is 
availaUe  to  offset  the  difference. 
(End  of  provision) 

13.-15.  Sections  52.228-15  and 
52.226-16  are  added  to  read  as  follows: 


52.228-15 

DwKia    Com  >  111  ioii. 

As  prescribed  in  28.102-3(a),  insert  a 
clause  substantially  as  follows: 
Performance  and  Payment  Bonds- 
Construction  (SEP  1996) 

(a)  DefinhioDS.  hs  used  in  this  clause — 
Controcf  price  means  the  award  price  of 

the  contract  or.  for  requirements  contracts, 
the  price  payable  for  me  estimated  quantity; 
or  for  indefinite-delivery  type  contracts,  the 
price  payable  (or  the  specified  minimum 
quantity. 

(b)  Unless  the  resulting  cootiact  price  is 
SIOCOOO  or  less,  the  tuccsssfol  ofEnor  shall 
be  required  to  furnish  performance  and 

Siyment  bonds  to  the  Contracting  Officer  as 
Uows: 

(1)  Performance  Bonds  (Standard  Form 
25):  (i)  The  penal  amount  of  performance 
bonds  shall  oe  100  percent  of  the  original 
contract  price. 

(ii)  The  Government  may  require 
additional  performance  bond  protection 
when  the  contract  price  is  increased.  The 
increase  in  protection  shall  generally  equal 
100  percent  of  the  increase  in  contract  price. 

(iii)  The  Government  may  secure 
additional  protection  by  directing  the 
Contractor  to  increase  the  penal  amount  of 
the  existing  bond  or  to  obtain  an  additional 
bond. 

(2)  Payment  Bonds  (Standard  Form  2S-A): 
(i)  The  penal  amount  of  payment  bcmds 

shall  equal — 

(A)  50  percent  of  the  contract  price  if  the 
contract  price  is  not  more  than  51  million: 

(B)  40  percent  of  the  contract  price  if  the 
contract  price  is  more  than  SI  million  but  not 
moDB  than  $5  million;  or 

(C)  S2.5  million  if  the  contract  price  is 
more  than  $5  million. 

(ii)  If  the  original  contract  price  is  $5 
million  or  less,  the  Government  may  require 
additional  protection  if  the  contract  price  is 
increased.  The  penal  amount  of  the  total 
protection  shall  meet  the  requirement  of 
subparagraph  (bl(2Ki)  of  this  clause. 

(iii)  The  Government  may  secure 
additional  protection  by  directing  the 


Contractcv  to  increase  the  penal  sum  of  the 
existing  bond  or  to  obtatn  an  additiooal 
bond. 

(c)  The  Contractor  shall  furnish  all 
executed  bonds,  including  any  necessary 
reinsurance  agreements,  to  the  Contracting 
OfBoer,  within  the  time  period  specified  in 
the  Bid  Guarantee  provision  of  the 
solicitation,  or  otherwisa  specified  by  the 
Contracting  Officer,  but  in  any  event,  before 
starting  work. 

(d)  The  bonds  shall  be  in  the  form  of  firm 
commitment,  supported  by  corporate  sureties 
whose  names  appear  on  the  list  contained  in 
Treasury  Department  Circular  570, 
individual  sureties,  or  by  other  acceptable 
security  such  as  postal  money  order,  certified 
check,  casbim-'s  check,  irrevocable  letter  of 
credit,  or.  in  accordance  with  Treasury 
Department  regulations,  certain  bonds  or 
notes  of  the  United  States.  Treasury  Circular 
570  is  published  in  the  Federal  Roister,  or 
may  be  obtained  from  the  U.S.  Department  of 
Treasury,  Financial  Management  Service, 
Surety  Bond  Branch,  401  14th  Street.  NW., 
2nd  Floor.  West  Wing.  Washington,  DC 
20227. 

(End  of  clause) 

52.228-16    Pertomance  antf  Paymenl 
Bonds— Other  Then  Conetructtoa 

As  prescribed  in  28.103-4,  insert  a 
clause  substantially  as  follows: 
Perfonnance  and  Payment  Bonds— Other 
than  construction  (SEP  1996) 

(a)  Definitions.  As  used  in  this  clause — 
Contract  price  means  the  total  amount  of 

the  contract  for  the  term  of  the  contract 
(excluding  options,  if  any)  or.  for 
requirements  contracts,  the  price  payable  for 
the  estimated  quantity:  or  for  indefinite- 
delivery  type  contracts,  the  price  payable  for 
the  specified  minimum  quantity. 

(b)  The  Contractor  shall  furnish  a 
performance  bond  (Standard  Form  1418)  Ua 
the  protection  of  the  Government  in  an 

amount  equal  to percent  of  the 

contract  price  and  a  payment  bond  (Standard 

Form  1416)  in  an  amount  equal  to 

percent  of  the  contract  price. 

(c)  The  Contractor  shall  furnish  all 
executed  bonds,  including  any  necessary 
reinsurance  agreements,  to  the  Contracting 

Officer,  within days,  but  in  any 

event,  before  starting  work. 

(d)  The  Government  may  require 
additional  performance  bond  protection 
when  the  contract  price  is  increased.  The 
Government  may  secure  additional 
protection  by  directing  the  Contractor  to 
increase  the  penal  amount  of  the  existing 
bond  or  to  obtain  an  additional  bond. 


(e)  The  bonfls  shall  be  in  the  form  of  firm 
commitment,  supported  by  corporate  sureties 
whoee  names  appear  on  the  list  contained  in 
Treasury  Department  Circular  S70, 
individual  sureties,  or  by  other  acceptable 
security  such  as  postal  money  order,  certified 
check,  cashier's  check,  irrevocable  letter  of 
credit,  or.  in  accordance  with  Treasury 
Department  regulations,  certain  bonds  or 
notes  of  the  United  States.  Treasury  Circular 
570  is  published  in  the  Federal  Ragisler.  or 
may  be  obtained  from  the  U.S.  Department  of 
Treasury,  Financial  Management  Service, 
Surety  Bond  Branch,  401 14th  Street,  NW., 
2nd  Floor,  West  Wing,  Washington,  DC 
20227. 
(End  of  clause) 

A7temate/(SEP  1096).  As  prescribed  in 
28.103-4,  substitute  the  following  para^ph 
(b)  for  paragraph  (b)  of  the  basic  clause: 

(b)  The  Contractor  shall  furnish  a 
performance  bond  (Standard  Foim  1418)  for 
the  protection  of  the  Government  in  an 

amount  equal  to percent  of  the 

contract  price. 

PART  53— FORMS 

16.  Section  53.228  is  amended  by 
revising  paragraph  (c);  by  redesignating 
paragraphs  (n)  and  (o)  as  (o)  and  (p)  and 
adding  a  new  paragraph  (n);  in  the 
newly  designated  paragraph  (o)  by 
removing  the  reference  "28.106-l(n)" 
and  inserting  "28.106-l(o)";  and  in  the 
newly  designated  paragraph  (p)  by 
removing  the  reference  "28.106-l(o)" 
and  inserting  "28.106-l(p)"  in  its  place. 
The  revised  text  reads  as  follows: 

53.228    Bonds  and  Ineurance. 


(c)  SF25-A  (REV.  2/90),  Payment 
Bond.  (See  28.106-l(c).l 

..... 

(n)  SF 1418  (10/93  Ed.),  Perfonnance 
Bond  for  Other  Than  Construction 
Contracts.  (See  28.106-l(n).) 


53.301-1418   [Added) 

17.  Standard  Form  1418  is  added  (o 
read  as  follows: 

53.301-1418    Peflormancs  Bond  for 
Ottwr  Than  ConttmcUon  Contracts. 
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PERFORMANCE  BONO  FOn  OTHER  THAN 
CONSntUCnON  CONTRACTS 
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OPnOMMO. 

OBLIGATION: 

We.  the  Principe!  and  SiirrtvOM).  ar*  fimilv  bound  to  Iho  Unitivd  S«b<m  oI  AfiMrica  {horMnafter  caHod  Mm  Gowcnmant) 
wim.  For  pavtfMnC  of  ^m  porwl  aum.  wa  bind  ouraatwaa,  our  hair«L  axaotrtonk  adminiairator^  and 
wihara  the  Sufiiaa  are  eorporationa  aoting  aa  e»«ureti««  we.  tho  Suroliafc  bind  ouraalwa  in  auc*i  aum  "Jointfr 
"MveraKy*  only  for  the  purpoae  of  allowino  a  joint  aetien  or  actiona  apainat  any  or  dl  ol  ua  For  all  oihar  (Mirpoaaa,  oocti 
jetntfy  and  aowralty  with  Iha  Prineipal.  for  tha  paymant  of  th«  aum  ghoww  oppoatta  the  nam*  of  Iha  Surely  If  no  limit  of 
the  imit  of  iafaiUty  ia  tha  KiR  amount  of  tha  panaf  aum. 

CONDtllOtilS: 

Tho  principal  haa  antarod  into  tfw  contract  tdantifiad  abawow 

IHEREfORC: 

Tha  abovo  obKoation  is  void  if  tha  Principal:  (1)  Parforma  and  foffiUa  aH  Iho  undartaUng^  cowwawf.  latm^ 
tha  contract  during  aithor  tho  baoo  tarm  or  an  option  tamt  of  tha  contract  and  any  aaanaiona  thoroaC  tfiot  an  «r 
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with  or  without  iwtica  to  tho  Surotv<iaa),  and  during  tha  Klo  of  any  guaranty  raguirod  undar  Iho  oon»et  and  (2} 

undartakingik  covartant^  tomti;  condition^  and  ograamanU  of  any  and  aS  duly  authortsad  modilicationa  of  ttio 

mada.  Notica  of  thoaa  modificationa  ta  thaSutatyfiaa)  ia  waivad. 

Tha  guaranty  for  a  baaa  tarm  covors  tha  initial  paried  e#  parfennanca  of  tha  corttract  and  any  — tanaiona  dioroof  —eluding  «iy  optena.  Tha 

guaranty  for  an  option  tprm  covors  tha  pariod  of  parformanea  lor  tfto  option  baing  oxarciaad  and  any  •fOmnmom  tfiaraof. 

Tha  failura  of  «  aw ty  to  fonowa  bortd  lor  any  option  town  aha»  not  roaultiw  a  Jilawil  of  awy  bond  prawiouify  fomiahad  c 
'  option  tamt. 

WITNESS: 

Tha  Principal  and  Suratyfiaaf  oKocutad  ttua  porformafwa  band  and  affowd  thair  aaala  on  tha  abova  data. 
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INSTRUCTIONS 


1.  This  lorm  is  authorizad  for  usa  in  connaction  with  Govarnmant 
contracts.  Any  daviation  from  this  form  will  raquira  tha  wrtttan 
approval  of  tha  Administrator  of  Ganaral  Sarvicas. 

2.  Insart  tha  hjll  lagal  nama  and  businasa  addrass  of  tha  Principal 
in  tfia  spaca  designatad  'Principal'  on  tha  faca  of  tha  form.  An 
authorizad  parson  shall  sign  tha  bond.  Any  parson  signing  in  a 
raprasantaliva  capacity  (ag.  an  altofnaynn-fact)  must  furnish 
avidanca  of  authority  if  that  raprasantativa  is  not  a  mambar  of  tha 
firm,  partnarship.  or  joint  vantura.  or  an  officar  of  tha  corporation 
involvad  , 

3.  (a)  Corporations  axacuting  tha  bond  as  suratias  must  appaar  on 
tha  Dapartmant  of  tha  Traasury's  list  of  tha  approvad  suratias  and 
must  act  within  tha  limitation  listad  tharain.  Whara  mora  than  ona 
corporals  suraty  is  mvolvad  thair  namas  and  addrassas  shall 
appaar  m  tha  spacas  (Suraty  A.  Suraty  B.  ate.)  haadad 
•CORPORATE  SUHETYflES)'-  In  tha  spaca  dasignatad 
"SURCTYtlCS)'  on  tha  faca  of  tha  form  insart  only  tha  latter 
■dantihcation  of  tha  suratias. 


(b)  Whara  individual  suratiaa  ara  involvad.  a  oomplated 
Affidavit  of  Individual  Suraty  (Standard  Form  28).  for  aach 
individual  suraty.  shall  accompany  tha  bond.  Tha  Govarrwnant  may 
raquira  tfia  suraty  to  furnish  additional  substentiating  information 
concarning  ite  financial  capability. 

4.  Corporatioru  axacuting  tha  bor\d  shall  affix  thair  corporata 
saals.  Individuals  shall  axacuta  tha  bond  opposite  tha  word 
'Corporata  Saal'.  and  shall  affix  art  adhasiva  smI  if  axacutad  in 
Maina.  Naw  Hampshira,  or  any  othar  jurisdiction  raquiring 
adhasiva  saals. 

5.  Typa  tha  nama  and  titia  of  aach  parson  signing  this  bond  in  tha 
spaca  providad. 

6.  Unlasa  otharwisa  spacifiad.  tha  bond  shall  ba  suttmittad  to  tha 
contracting  offica  that  awardad  tha  contract 


STANDARD  FORM  141  e  BACK  (REV.  e-M) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATKJN 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart31 

[FAC  90-40;  FAR  Caa*  a^-OOe;  Nmr  xq 

RIN9000-AF97 

Federal  Acquisition  Regulation; 
Employee  Compensation  Costs 

AOawiES:  Department  of  Defense  [DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  5nal  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  the  regulations  concerning  the 
allowability  of  personal  services 
compensation  costs.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  tmder 
Executive  Order  12866,  dated 
September  30, 1993,  and  is  not  a  major 
rule  under  5  U.S.C.  804. 
^FECTIVE  date:  September  24, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jerry  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-40,  FAR  case  93- 
005. 

SUPPI.EMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  31.001, 
Definitions,  and  31.205-6, 
Compensation  for  personal  services.  The 
E)efense  Contract  Audit  Agency  has . 
raised  concerns  that  the  language  in 
FAR  31.205-6(b)  may  be  susceptible  to 
differing  interpretations  and  that  the 
FAR  does  not  provide  adequate 
guidance  with  regard  to  contractor 
compensation  systems.  This  final  rule 
adds  definitions  at  FAR  31.001;  clarifies 
the  standard  for  reasonableness  of  labor- 
management  compensation  agreements 
at  FAR  31.205-6  n>)  and  (c);  removes  the 
examples  from  FAR  31.205-6{b);  revises 
FAR  31.205-6(b)(l}(i)  to  clearly  allow 
o%ets  of  allowable  elements  of 


employees*  compensation  packages 
among  jobs  of  the  same  pay  grade  or 
level;  and  revises  FAR  31.205-6(1)  to 
provide  a  general  allowabiUty  rule.  This 
final  rule  also  makes  editorial  changes 
and  adds  clarifying  language.  Most 
notable  of  these  changes  is  the 
redesignation  of  FAR  31.205-6(f)(2)  to  a 
restructured  and  renamed  31.205-6[d) 
to  improve  the  flow  of  the  cost  printnple 
and  provide  a  more  logical  placement  of 
the  language. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  59  FR  51399, 
October  11, 1994,  with  corrections 
published  at  59  FR  60686,  November  25. 
1994.  Eighteen  comments  were  received 
in  response  to  the  proposed  rule.  All 
comments  were  considered  in  the 
development  of  the  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  bec:ause  most 
contracts  awarded  to  small  businesses 
are  awarded  on  a  competitive,  fixed- 
pritx  basis  and  do  not  require 
application  of  the  FAR  cost  principles. 

C  Papenvork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  fi-om  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  SubjecU  in  48  CFR  Part  31 

Government  prociuement. 

Dated:  July  16. 1996. 
Edward  CLoeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Aulhorily:  40  U.S.C  486(c|;  10  U.S.C 
chapter  137:  and  42  U.S.C  2473(c). 

2.  Section  31.001  is  amended  by 
adding,  in  alphabetical  order,  the 
definitions  of  "Job",  "Job  class  of 
employees",  and  "Labor  market"  to  read 
as  foUotws: 


31.001    CMmiiona. 

Job,  as  used  in  this  part,  means  a 
homogeneous  cluster  of  work  tasks,  the 
cx)mpletion  of  which  serves  an  endiuing 
piupose  for  the  organization.  Taken  as 
a  whole,  the  collection  of  tasks,  duties, 
and  responsibilities  constitutes  the 
assignment  for  one  or  more  individuals 
whose  work  is  of  the  same  nature  and 
is  performed  at  the  same  skill/ 
responsibility  level — as  opposed  to  ■ 
position,  which  is  a  collection  of  tasks 
assigned  to  a  specific  individual.  Within 
a  job,  there  may  be  pay  categories  which 
are  dependent  on  the  degree  of 
supervision  required  by  the  employee 
while  performing  assigned  tasks  which 
are  performed  by  all  persons  with  the 
same  job. 

Job  class  of  employees,  as  used  in  this 
part,  means  employees  performing  in 
positions  within  the  same  job. 

Labor  market,  as  used  in  this  part, 
means  a  place  where  individuals 
exchange  their  labor  for  compensation. 
Labor  markets  are  identified  and 
defined  by  a  combination  of  the 
following  Cactois: 

(1)  Gec^phy, 

(2)  Education  and/or  technical 
backgroimd  required, 

(3)  Experience  required  by  the  job, 

(4)  Licensing  or  certification 
lequirements, 

(5)  Occupational  membership,  and 

(6)  Indu^ry. 

3.  Section  31.205-6  is  amended- 

a.  By  revising  the  introductory  text  of 
paragraph  (a)  and  (a)(1): 

b.  In  paragraph  (a)(5)  by  removing  the 
parenthetical  at  the  end  of  the 
paragraph; 

c.  By  adding  introductory  text  to 
paragraph  (b)  and  revising  paragraph 
(b)(1); 

d.  By  revising  the  intnxluctory  text  of 
paragraph  (c); 

e.  By  revising  paragraph  (d); 

{.  By  removing  paragraph  (f)(2)  and 
redesignating  (f)(3)  as  (f)(2);  and 
g.  By  revising  paragraph  (i). 
The  revised  text  reads  as  follows: 

31.206-6    CompematfcMi  tor  perionil 


(a)  General.  Compensation  for 
personal  services  includes  all 
remuneration  paid  currently  or  accrued, 
in  whatever  form  and  whether  paid 
immediately  or  deferred,  for  services 
rendered  by  employees  to  the  contractor 
during  the  period  of  contract 
performance  (except  as  otherwise 
provided  for  in  other  paragraphs  of  this 
subsection).  It  includes,  but  is  not 
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limited  to.  salaries:  wages:  directors' 
and  executive  committee  members'  fees: 
bonuses  (including  stocic  bonuses): 
incentive  awards;  employee  stocic 
options,  and  stocic  appreciation  rights: 
employee  stock  owneiship  plans: 
employee  insurance:  fringe  benefits: 
contributions  to  pensjon.  other 
postretirement  benefits,  annuity,  and 
employee  incentive  compensation 
plans;  and  allowances  for  off-site  pay, 
incentive  pay,  lcx:ation  allowances, 
hardship  pay,  severance  pay,  and  cost  of 
livii^g  differential.  Compensation  for 
personal  services  is  allowable  subject  to 
the  following  general  criteria  and 
additional  requirements  contained  in 
other  parts  of  this  cost  principle: 
(1)  Compensation  for  personal 
services  must  be  for  work  performed  by 
the  employee  in  the  current  year  and 
must  not  represent  a  retroactive 
adjustment  of  prior  years'  salaries  or 
wages  (but  see  31.205-6  (gj,  (h).  (j),  (k), 
(m),  and  (o)  of  this  subsection). 

(b)  Reasonableness.  The 
compensation  for  personal  services  paid 
or  accrued  to  each  employee  must  be 
reasonable  for  the  work  performed. 
Compensation  will  be  considered 
reasonable  if  each  of  the  allowable 
elements  making  up  the  employee's 
compensation  package  is  reasonable. 
This  paragraph  addresses  the 
reasonableness  of  compensation,  except 
when  the  compensation  is  set  by 
provisions  of  a  labor-management 
agreement  under  terms  of  the  Federal 
I^bor  Relations  Act  or  similar  state 
statutes.  The  tests  for  reasonableness  of 
labor-management  agreements  are  set 
forth  in  paragraph  (c)  of  this  subsection. 
In  addition  to  the  provisions  of  31.201- 
3,  in  testing  the  reasonableness  of 
individual  elements  for  particular 
employees  or  job  classes  of  employees, 
consideration  should  be  given  to  factors 
determined  to  be  relevant  by  the 
contracting  officer. 

(1)  Among  others,  factors  which  may 
be  relevant  include  general  conformity 
with  the  cx}mpensation  prac:tice8  of 
other  firms  of  the  same  size,  the 
c:ompensation  practices  of  other  firms  in 
the  same  industry,  the  compensation 
practices  of  firms  in  the  same 
geographic  area,  the  compensation 
practices  of  firms  engaged  in 
predominantly  non-Government  work, 
and  the  cost  of  comparable  services 
obtainable  htnn  outside  sources.  The 
appropriate  bctors  for  evaluating  the 
reasonableness  of  compensation  depend 
on  the  degree  to  whic:h  those  factors  are 
representative  of  the  labor  market  for 
the  job  being  evaluated.  The  relative 
significance  of  factors  will  vary 


according  to  circumstances.  In 
administering  this  principle,  it  is 
recognized  that  not  every  compensation 
case  need  be  subjected  in  detail  to  the 
tests  described  in  this  cost  principle. 
The  tests  need  be  appUed  tnily  when  a 
general  review  reveals  amounts  or  types 
of  compensation  that  appear 
unreasonable  or  unjustified.  Based  on 
an  initial  review  of  the  facts,  contracting 
officers  or  their  representatives  may 
challenge  the  reasonableness  of  any 
individual  element  or  the  sum  of  the 
individual  elements  of  compensation 
paid  or  acxTued  to  particular  employees 
or  job  classes  of  employees.  In  su(± 
erases,  there  is  no  presiunption  of 
reasonableness  and,  upon  challenge,  the 
contractor  must  demonstrate  the 
reasonableness  of  the  compensation 
item  in  question.  In  doing  so,  the 
contractor  may  introduce,  and  the 
contracting  officer  will  consider,  not 
only  any  circumstances  surroimding  the 
compensation  item  challenged,  but  also 
the  magnitude  of  other  compensaticm 
elements  which  may  be  lower  than 
would  be  considered  reasonable  in 
themselves.  However,  the  contractor's 
right  to  introduce  offsetting 
compensation  elements  into 
consideration  is  subjec:t  to  the  following 
limitations: 

(i)  Ofhets  will  be  considered  only 
between  the  allowable  elements  of  an 
employee's  (or  a  job  class  of  employees') 
cximpensation  package  or  between  the 
compensation  packages  of  employees  in 
jobs  within  the  same  job  grade  or  level. 

(il)  Oftnts  will  be  considered  only 
between  the  allowable  portion  of  the 
following  compensation  elements  of 
employees  or  job  classes  of  employees: 

(A)  Wages  and  salaries. 

(B)  Incantive  bonuses. 

(C)  Deferred  compensation. 

(D)  Pension  and  savings  plan  benefits. 

(E)  Health  insurance  benefits. 

(F)  Lifia  insurance  benefits. 

(G)  Compensated  personal  absents 
benefits.  However,  any  of  the  above 
elements  or  portions  thereof,  whose 
amount  is  not  measurable,  shall  not  be 
introduced  or  considered  as  an  offeet 
item. 

(ill)  In  considering  offeets,  the 
magnitude  of  the  compensation 
elements  in  question  must  be  taken  into 
account.  In  determining  the  magnitude 
of  compensation  elements,  the  timing  of 
receipt  by  the  employee  must  be 
considered. 
•        *        *        ■        • 

(c)  Labor-management  agreements.  If 
costs  of  compensation  established  under 
"arm's  length"  negotiated  labor- 
management  agreements  are  otherwise 
allowable,  the  ccjsts  are  reasonable  if,  as 


applied  to  work  in  performing 
Government  contracts,  they  are  not 
determined  to  be  unwarranted  by  the 
character  and  circumstances  of  the  work 
or  discriminatory  against  the 
Ckjvemment  The  applic:ation  of  the 
provisions  of  a  labor-management 
agreement  designed  to  apply  to  a  given 
set  of  circumstances  and  conditions  of 
employment  (e.g,  work  involving 
extremely  hazardcnis  Bc:tivities  or  work 
not  requiring  recurrent  use  of  overtime) 
is  unwarranted  when  appUed  to  a 
Government  contract  involving 
signific:antly  different  circumstances 
and  conditions  of  employment  (e.g.. 
work  involving  less  hazardous  activities 
or  work  continually  requiring  use  of 
overtime).  It  is  discriminatory  against 
the  (^vemment  if  il  results  in  employee 
compensation  (in  whatever  form  or 
name)  in  excess  of  that  being  paid  for 
simitar  non-Govemment  work  under 
comparable  circumstanc^es. 
Disallowance  of  costs  will  not  be  made 
under  this  paragraph  (c)  unless — 

(d)  Form  of  payment.  (1) 
Compensation. for  perscmal  servioes 
includes  compensation  paid  or  to  be 
paid  in  the  ftitiu-e  to  employees  in  the 
form  of  c:ash,  corporate  securities,  such 
as  5tcx:ks,  bonds,  and  other  financial 
instruments  (see  paragraph  (dll2)  of  this 
subsec:tion  regarding  valuation),  or  other 
assets,  products,  or  services. 

(2)  When  compensation  is  paid  with 
securities  of  the  contractor  or  of  an 
affiliate,  the  following  additional 
restricrtions  apply: 

(i)  Valuation  placed  on  the  secnirities 
shall  be  the  fair  market  value  on  the 
meascuement  date  (i.e.,  the  first  date  the 
number  of  shares  awarded  is  known) 
determined  upon  the  most  obje<:tive 
basis  available. 

(ii)  Acxruals  for  the  cost  of  securities 
before  issuing  the  securities  to  the 
employees  shall  be  subject  to 
adjustment  according  to  the  possibilities 
that  the  employees  will  not  receive  the 
securities  and  that  their  interest  in  the 
accruals  will  be  forfeited. 
•        tt        *        *        * 

(i)  Compensation  based  on  changes  in 
the  prices  of  corporate  secrurilies  or 
corporate  security  ownership,  such  as 
stcKk  options,  stc>ck  appreciation  rights, 
phantom  stcxik  plans,  and  junior  sXodn 
conversions. 

(1)  Any  compensation  which  is 
calc:ulated,  or  valued,  based  on  cJianges 
in  the  price  of  corporate  securities  is 
unallowable. 

(2)  Any  compensation  represented  by 
dividend  payments  or  which  is 
calculated  based  on  dividend  payments 
is  unallowable. 
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(3)  If  a  contractor  pays  an  employee 
in  Ueu  of  the  employee  receiving  or 
exercising  a  right,  option,  or  benefit 
whic±  would  have  been  unallowable 
under  this  paragraph  (i),  such  payments 
are  also  unallowable. 


Sacietariat.  Room  4037,  CS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  dte  FAC  90-W,  FAR  case  95- 
309. 
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FedOfSl  Acquisition  Regulation; 
Agenqr  Procurement  Proleata 

AOBXCIES:  Department  of  Defense  (DOD), 

Cienenil  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

AtmON:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Councnl  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  an  interim  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
provide  for  informal,  procedurally 
simple,  and  inexpensive  resolution  of 
protests.  This  interim  rule  implements 
Executive  Order  12979  which  was. 
signed  by  the  President  on  October  25, 
1995.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Oder 
12666,  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Effective  Dote:  )uly  26. 1996. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
September  24. 1996  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (MVR).  18th  &  F  Streets, 
NW,,  Room  4035,  Attn:  Ms.  Beveriy 
Fayson,  Washington,  DC  20405. 

Please  cite  FAC  90-40,  FAR  case  95- 
309,  in  all  correspondence  related  to 
this  c:ase. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 


A.  Background 

This  interim  rule  revises  the  agenc:y 
prcx:urament  protest  prcxredures  at  FAR 
33.103  to  implement  Executive  Order 
12979  of  October  25, 1995,  Agency 
Procurement  Protests  (60  FR  55171. 
October  27, 1995). 

B.  Regulatory  Flexibility  Act 

The  interim  rule  may  have  a 
significant  economic  impact  on  a 
siibstantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601  et  sea.. 
be<:ause  it  provides  for  a  simpler,  less 
expensive  means  of  resolving  agency 
protests.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  will  be  provided  to  the 
C3iief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
IRFA  may  be  obtained  from  the  FAR 
Secretariat.  Comments  are  invited. 
(Comments  fixim  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Suc:h  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq.  (FAC  9()-40,  FAR  Case  95- 
309),  in  conespondencx. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractore,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3!i01,et.'!e<7. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(E)OD),  the  Administrator  of  C^neral 
Services  (GSA).  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  thai  compelling 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportunity  for 
public  comment.  This  action  is 
necessary  in  order  to  implement 
Executive  Order  12979,  Agency 
Procairement  Protests,  whicA  required 
incorporation  of  its  policies  into  the 
Federal  Acquisition  Regulation  by  April 
22,  1996.  However,  pursuant  to  Public 
Law  98-577  and  FAR  1.501,  public 
comments  rec:eived  in  response  to  this 
interim  rule  will  be  considered  in  the 
formation  of  the  final  rule. 


List  of  Snbiecti  in  48  CFK  Part  33 

Ck>vemment  procurement. 

Dalnl:  luly  16. 1096. 
EdwndCLaab, 
Director.  Federal  Acquisition  Policy  DivisiatL 

Therefore,  48  CFR  part  33  is  amended 
as  set  forth  below: 

PART  33— PROTESTS,  DISPOTES  ANO 
APPEALS 

1.  The  authority  citation  for  48  CFR 
part  33  continues  to  read  as  follows: 

Antharily:  40  U.S.C  486(c):  10  U.S.C 
crhapler  137;  and  42  U.S.C  2473(c). 

2.  Section  33.103  is  revised  to  read  as 
follows: 

33.103   Protaat*  to  ttw  agency. 

(a)  Reference.  Executive  Order  12979, 
Agenc:y  Procurement  f*rotesls, 
establishes  policy  on  agency 
procurement  protests. 

(b)  Prior  to  submission  of  an  agenc:y 
protest,  all  parties  shall  use  their  best 
efforts  to  resolve  concerns  raised  by  an 
interested  party  at  the  contracting 
officer  level  through  open  and  firank 
discussions. 

(c)  The  agency  should  provide  for 
inexpensive,  informal,  procedurally 
simple,  and  expeditious  resolution  of 
protests.  Where  appropriate  and 
permitted  by  law,  the  use  of  alternative 
dispute  resolution  techniques,  third 
party  neutrals,  and  another  agencry's 
personnel  are  acceptable  protest 
resolution  methods. 

(d)  The  Following  procedures  are 
established  to  resolve  agenL7  protests 
effecrtively,  to  build  confidence  in  the 
C>overiunent*s  acquisition  system,  and  to 
reduce  protests  outside  of  the  agency: 

(1)  Protests  shall  be  concise  and 
logicelly  presented  to  facilitate  review 
by  the  agency.  Failure  to  substantially 
comply  with  any  of  the  requirements  of 
paragraph  (d)(2)  of  this  section  may  be 
grounds  for  dismissal  of  the  protest. 

(2)  Protests  shall  include  the 
following  information: 

(i)  Name,  address,  fax  number,  and 
telephone  number  of  the  protester. 

(ii)  Solicitation  or  contract  number. 

(iii)  Detailed  statement  of  the  legal 
and  factual  grounds  for  the  protest,  to 
include  a  description  of  resulting 
prejudice  to  the  protester. 

(iv)  Copies  of  relevant  documents. 

(v)  Request  for  a  ruling  by  the  agency. 

(vi)  Statement  as  to  the  form  of  relief 
requesteci 

(vii)  All  information  establishing  that 
the  proti»ster  is  an  interested  party  for 
the  purpose  of  filing  a  protest. 

(viii)  All  information  establishing  the 
timeliness  of  the  protest. 

(3)  All  protests  filed  directly  with  the 
agency  will  he  addressed  to  the 


attSBBl 
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contracting  officer  or  other  official 
designated  to  receive  protests. 

(4)  Interested  parties  may  request  an 
independent  review  at  a  level  above  the 
contracting  officer,  of  any  decision  by 
the  contracting  officer  that  is  alleged  to 
have  violated  a  statute  or  regulation  and 
thereby  caused  prejudice  to  the  offeror. 
This  independent  review  need  not  be 
established  witbin  the  contracting 
officer's  supervisory  chain. 

(e]  Protests  based  on  alleged  apparent 
improprieties  in  a  solicitation  shall  be 
filed  before  bid  opening  or  the  closing 
dale  for  receipt  of  proposals.  In  all  other 
cases,  protests  shall  be  filed  no  later 
than  14  days  after  the  basis  of  protest  is 
known  or  should  have  been  known, 
whichever  is  earlier.  The  agency,  for 
good  cause  shown,  or  where  it 
determines  that  a  protest  raises  issues 
significant  to  the  agency's  acquisition 
system,  may  consider  the  merits  of  any 
pio<eet  which  is  not  timely  filed. 

(0  Action  upon  receipt  of  protest.  (1) 
Upon  receipt  of  a  protest  before  award, 
a  contract  may  not  be  awarded,  pending 
resolution  of  the  protest,  unless  contract 
award  is  justified,  in  writing,  for  urgent 
and  compelling  reasons  or  is 
determined,  in  writing,  to  be  in  the  best 
interest  of  the  Government.  Such 
justification  or  determination  shall  be 
approved  at  a  level  above  the 
contracting  officer,  or  by  another  official 
pursuant  to  agency  procedures. 

(2)  If  award  is  witnheld  pending 
resolution  of  the  protest,  the  contracting 
officer  will  inform  the  offiarors  whose 
offers  might  become  eligible  for  award 
of  the  contract.  If  appropriate,  the 
offerors  should  be  requested,  before 
expiration  of  the  time  for  acceptance  of 
their  offiars,  to  extend  the  time  for 
acceptance  to  avoid  the  need  for 
resolicitalion.  In  the  event  of  foilure  to 
obtain  such  extension  of  offers, 
consideration  should  be  given  to 
proceeding  with  award  pursuant  to 
paragraph  (f)(1)  of  this  section. 

OfUpon  receipt  of  a  protest  within  10 
days  after  contract  award  or  within  5 
days  afier  a  debriefing  date  offered  to 
the  protester  under  a  timely  debriefing 
request  in  accordance  with  15.1004, 
whichever  is  later,  the  contracting 
officer  shall  immediately  suspend 
performance,  pending  resolution  of  the 
protest  within  the  agency,  including  any 
review  by  an  independent  higher  level 
official,  unless  continued  performance 
is  justified,  in  writing,  for  urgent  and 
compelling  reasons  or  is  determined,  in 
writing,  to  be  in  the  best  interest  of  the 
Government.  Such  justification  or 
determination  shall  be  approved  at  a 
level  above  the  contracting  officer,  or  by 
another  official  pursuant  to  agency 
procedures. 


(g)  Agencies  shall  make  their  best 
efforts  to  resolve  agency  protests  within 
35  days  after  the  protest  is  filed. 

(h)  Agency  protest  decisions  shall  be 
well-reasoned,  and  shall  provide 
sufficient  factual  detail  explaining  the 
agency  position.  A  copy  of  the  written 
protest  decision  shall  be  furnished  to 
the  protester.  A  method  that  provides 
evidence  of  receipt  should  be  used. 
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AOenaes:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnON:  Final  rule. 

summary:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
revise  the  definition  of  value 
engineering  and  to  require  agencies  to 
establish  and  maintain  cost-effective 
value  engineering  procedures  and 
processes.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  August  26,  1998. 
FOR  FURTHER  INFORMATION  COflTACT:  Mr. 
Peter  O'Such  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  OS  Building, 
Washington,  DC  20405  (202)  SOl-4755. 
Please  cite  FAC  90-40.  FAR  case  96- 
315. 

8UPPI.EMBITARY  INFORMATION: 

A.  Background 

This  final  rule  implements  Section 
4306  of  the  Federal  Acquisition  Reform 
Act  of  1996  (Pub.  L.  104-106).  Section 
4306  adds  Section  36  to  the  Office  of 
Federal  Procurement  Policy  Act  (41 
U.S.C  401,  e(  seq.)  to  define  value 


engineering  and  to  establish  Federal 
procurement  policy  that  each  agency 
shall  establish  and  maintain  cost- 
effective  value  engineering  procedures 
and  processes. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  forpublic 
comments  is  not  required.  Therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  bom  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  dte  5  U.S.C.  601,  etseq.  (FAC  90- 
40,  FAR  case  96-315),  in 
correspondence. 

C  Paperworlc  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerora, 
contractors,  or  members  ofthe  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 

List  ofSubiects  in  4a  CFR  Part  48 

Government  procurement. 

Dated  July  16, 1996. 
Edward  a  L«b, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Part  48  is  amended 
as  set  forth  below: 

PART  48— VALUE  ENGINEERING 

1.  The  authority  citation  for  48  CFR 
Part  48  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c):  10  U.S.C 
chapter  137:  and  42  U.S.C  2473(c). 

2.  Section  48.001  is  amended  by 
revising  the  definition'"Value 
engineering"  to  read  as  follows: 

48.001    Oeflnltlana. 

Value  engineering,  as  used  in  this 
part,  means  an  analysis  of  the  fiuictions 
of  a  program,  project,  system,  product, 
item  of  equipment,  building,  facility, 
service,  or  supply  of  an  executive 
agency,  performed  by  qualified  agency 
or  contractor  personnel,  directed  at 
improving  performance,  reliability, 
quality,  safety,  and  life-cycle  costs 
(Section  36  of  the  Office  of  Federal 
Procurement  Policy  Act,  41  U.S.C.  401, 
et  seq.). 
*        •        «        •        * 

3.  Section  48.102  is  aipended  In 
paragraph  (a)  by  adding  a  new  first 
sentence  to  read  as  follows: 
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(a)  As  requited  by  Section  38  of  the 
Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  401,  et  seq.),  agencies 
shall  establish  and  maintain  cost- 
effective  value  engineering  procedures 
and  processes.  *  *  * 
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TafiiilraUoii  kivaiilofy  SclMdulas 

AOaiCtes:  Depertment  of  Defenae  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Spece 
Administration  (NASA). 
ACTXM  Fuial  rule. 

8UMMARY:The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Cotmcil  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR) 
concerning  termination  of  contracts  to 
preclude  excessive  delays  in  processing 
terminations  for  the  convenience  ofthe 
CovemmeoL  The  amendments  will 
lequire  contractora  to  prepare  and 
submit  termination  inventory  schedules 
within  120  days  from  the  effective  date 
of  termination,  unless  otherwise 
extended  by  the  Termination 
Contracting  Officer  (TCO).  This  will 
enable  the  TCO  to  initiate  early 
inventory  screening  and  final 
disposition,  thereby  substantially 
reducing  the  time  required  to  achieve 
termination  settlement.  This  tegiUatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30. 1993,  and  is  not  a  major 
rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  September  24, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-40,  FAR  case  94- 
003. 


turn  rMTHTAWT  wtormatiom; 
A.Backgroua4 

When  inventory  schedides  required 
for  contracts  terminated  for  the 
convenience  of  the  Government  ara  not 
submitted  in  a  timely  manner  by  the 
terminated  contractor<s),  unnecessary 
delays  are  experienced  both  in  effecting 
redistribution  and  disposal  of  the 
termination  inventory  and  in  reaching 
final  settlement  of  those  contracts. 

In  an  attempt  to  preclude  excessive 
delays  in  processing  terminations  for 
the  convenience  of  the  Government,  a 
proposed  rule  was  published  in  the 
Federal  Register  at  59  FR  61734, 
December  1, 1994,  with  a  request  for 
comment.  As  a  result  of  the  comments 
received  under  the  proposed  rule,  the 
following  changes  to  the  final  rule  have 
been  made: 

— ^The  reference  to  "provisions"  in  the 
first  sentence  of  both  FAR  49.206-3 
and  49.303-2  has  been  revised  to  reed 
"terms": 

— The  word  "must"  in  the  last  sentence 
of  FAR  49.206-3  and  49.303-2  is 
changed  to  read  "shall": 

— The  events  described  in  the  clauses  at 
52.249-2  (c)  and  (d).  S2.Z49-3  (c)  and 
(d),  52.249-6  (d)  and  (e),  and  52.249- 
11  (c)  and  (d)  have  been  reversed  to 
reflect  the  order  in  which  the  events 
occur;  and 

— Several  references  have  been  updated. 

B.  Regulatory  Flexibility  Act 

A  Final  R^ulatory  Flexibility 
Analysis  (FRFA)  has  been  prepared  and 
will  be  provided  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  FRFA 
may  be  obtained  from  the  FAR 
Secretariat.  Comments  are  invited. 
Comments  from  small  entities 
concerning  the  affected  FAR  subparts 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C 
601  ef  seq.  (FAC  90-40,  FAR  Case  94- 
003),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  ofthe  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  Submission  of 
termination  inventory  schedules  is  an 
existing  requirement:  this  rule  merely 
changes  the  timing  for  submission  of 
those  schedules. 


Ual  af  Sokiacti  im  4*  CFK  Parta  4t  aiai 
sz 

Government  prticurement. 

Dated:  )uly  16. 1096. 
GdwwdCLMk, 
Director,  Federal  Acquisition  Policy  Diviaion. 

Therefore,  48  CFR  Parts  49  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  49  and  52  continues  to  reed  as 
follows: 


r.  40  U.S.C  486(c):  10  U.S.C 
chapter  137:  and  42  U.S.C  2473(c). 

PART  4»-TERMMATK)N  OF 
CONTRACTS 

40.106   [Afflandad] 

2.  Section  49.10S(c)(13)  is  amended 
by  adding  "(see  49.206-3  and  49.303- 
2)"  to  the  end  of  the  sentence. 

3.  Section  49.206-3  is  added  to  reed 
as  follows: 

40-206-3   8ubfnlaefc)fi  of  iiwanlory 


Subject  to  the  terms  ofthe  termination 
clause  and  whenever  termination 
inventory  is  involved,  t^  contractor 
shall  submit  complete  inventory 
schedules,  to  the  TCO,  reflecting 
inventory  that  is  allocable  to  the 
terminated  portion  of  the  contract.  The 
inventory  schedules  shall  be  submitted 
within  120  days  from  the  effective  date 
of  termination  unless  otherwise 
extended  by  the  TCO  based  on  a  written 
justification  to  support  the  extension. 
The  inventory  schedules  shall  be 
prepared  on  the  forms  prescribed  in 
49.602-2  and  in  accordance  with  - 
45.606-5. 

40.303-2, 4*,9l»-3. 4«J0»-4 
[Radaaignalad  aa  40.303-3  through  40.303- 

4.  Sections  49.303-2.  49.303-3.  and 
49.303-4  are  redesignated  as  49.303-3, 
49.303-4,  and  49.303-5,  respectively. 
and  a  new  49.303-2  is  added  to  read  as 
follows: 

40.303-2    Submlaalon  o(  (nvantory 
■chadiilaa. 

Subject  to  the  terms  of  the  termination 
clause  and  whenever  termination 
inventory  is  involved,  the  contractor 
shall  submit  complete  inventory 
schedules,  to  the  TCX).  reflecting 
inventory  that  is  allocable  to  the 
terminated  portion  ofthe  contract.  Tbe 
inventory  schedules -shall  be  submitted 
within  120  days  from  the  effective  dale 
of  termination  unless  otherwise 
extended  by  the  TCO  based  on  a  wrima 
justification  to  support  the  extension. 
The  inventory  schedules  shall  be 
prepared  on  ihe  forms  prescribed  in 


39222  Federal  Kegiater  /  Vol.  61,  No.  145  /  Friday,  July  26,  1996  /  Rules  and  RegulaUons 


Federal  Register  /  Vol.  61,  No.  145  /  Friday,  July  26,  1996  /  Rules  and  Regulations  39223 


49.60Z>-2  and  in  accordance  vnth 
45.606-5. 

4IL403    (AiMMlad] 

5.  Section  49.403  is  amended  in 
paragraph  (b)(1)  by  removing  ■■(g)(3)" 
and  inserting  "(b)(3)";  and  in  paragraph 
(b)(2)  by  removing  "(g)(4)"  and  inserting 
'•(h)(4)". 

48.802    [Anwndadl 

6.  Section  49.502  is  amended  in 
paragraph  (e)(1)  by  removing 
"paragraph  (c)"  and  inserting 
"paragraph  (d)":  and  in  paragraph  (e)(2) 
by  removing  ■■paragraph  (g)"  and 
inserting  "[Mragraph  (b)". 

4«Jf03    [Amandad] 

7.  Section  49.503  is  amended  in 
paragraph  (c)  by  removing  ■'paiagraphs 


(d),  (i),  and  (m)"  and  inasfting 
"paragraphs  (e),  (j),  and  (n)". 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.249-2  is  amended  by 
revising  the  introductory  text  and  clause 
date:  by  redesignating  paragraphs  (c) 
through  (m)  as  (d)  tlirough  (n), 
respectively,  and  adding  a  new  (c);  and 
by  redesignating  paragraph  (f)  of 
Alternates  I  and  W  as  (g),  to  read  as 
follows: 

S2.249-2    Tsnnlnatlon  lor  Cotnwnianca  of 
Itw  Qovammant  (Rxe<M>rlca). 

As  prescribed  in  49.S02(b)(1)(i),  insert 
the  following  clause: 


TERMINATION  FOR  CONVKNIBNCB  OF 
THE  GOVERNMENT  (FDCED-PRICE)  (SEP 
1996) 

«         *         •         •         • 

(c)  The  Contractor  shall  submit  cxunplete 
termination  inventory  sciiedules  no  later 
than  120  days  from  the  effective  date  of 
tennination,  unless  extended  in  writing  by 
the  Contracting  Officer  upon  written  request 
of  the  Contractor  within  this  120'day  period. 


52.24S-2    [Amandadl 

5b.  In  addition  to  the  amendments  set 
forth  above,  52.249-2  is  amended  in  the 
newly  designated  paragraphs  by 
revising  internal  references  to  read  as 
follows: 


Paragrapti 


(b)(9),  1st  sentence . 

(Q,  1st  sentence 

(f),  3rd  sentence 


(I),  last  sentence 

(g),  iutiuOuUmy  tent . 

(0)(1)  - 

(a)(2)(l)  

(g)<2)«0andp 

(h)    ■- 

Q)  


Alternate  I  headng  and  imroduclary  text 


Allemate  I 

Altemate  I.  (g)  Intredudory 

Alternate  I.  (g)(l)(ii) 

Altemate  I,  (g)(1)(iii) 

Altemate  M _..: 

Altemate  II 

Allemate  III  Iwadng 

Altemate  III  introduckxy  text 


Altemate  III „ „. 

Paragraph  (g)  o(  ARsmate  IN  . 

Altemate  III,  (g)(1)(ii) 

Altemate  111.  (g)(1)(iii) 


Remwe 


'subparagraph  (6)  above* 

-paragraph  (d)- 

■^jaragraph  (e)  or  parairaph  (I)"  — 
-subparagraph  ())(3)- 


0)- 


Iparagraph  (e)  above* 

-subparagraph  (b)(9)  above* 

-aubparagnph  (0(1)  above-  

'subdMaion  (i)  above-  ._ 

-paragraph  (fl  above" 

"paragraph  (d),  (0,  or  (k)- 

"paragraph  (d)  or  (k)- _ 

-(APR  1964)-  -paragraph  (f)  tor  paragraph  (Q- 


Paragiaph  '(1)'  designation  . 

-paragraph  (e)  above- 

"sutxtvision  (i)  sbove- 

"(i)  above'  

'(APR  1984)- 


(1)(2)- 


"(APH  1964)- 

"(I)  tor  paragraph  (I)-  ._.. 

"Subparagraph  (0(2)' _. 

Paragraph  "(()"  designalian  . 

"Paragraph  (e)  atxwe"  

"suOctvision  (i)  above'  

"(1)  ^xrnr  


"subpwagraph  (b)(6)  of  lt*a  dause* 

"paragraph  (a)' 

-paragraph  (I)  or  paragraph  (g)' 

-subparagraph  (g)(3)- 

-Paragraph  (g)- 

-paiagraph  (I)  o<  this  dause" 

-tutaparagraph  (b)(9)  ol  this  dause* 

-subpaiagraph  (g)(1)  of  this  dausa* 

-subdMaion  (g)(2)(i)  of  this  dause- 

-paragraph  (g)  ol  this  dause" 

"paragraph  (e),  (g),  or  (I)- 

-paragraph  (a)  or  (I)' 

'(SEP  1996)'  -paragraph  (g)  lor  paragraph 

(0)' 
Paragraph  '(g)'  designalian 
"paragraph  (0  of  this  dausa" 
'subdivisian  to)(l)(i)  o<  (*><s  dause" 
-subdMskx)  (g)(l)(i)  ol  this  dausa' 
-(SEP  1996)- 
-atOparagnjph  (m)(2)-- 
"(SEP  1996)" 
"(g)  lor  paragraph  (g)" 
"Subparagraph  (m)(2)" 
Paragraph  "(g)"  designation 
"Paragraph  (f)  of  this  dause" 
-subdivision  (g)(l)(i)  of  this  dause"  ' 
-subdivision  (g)(l)(i)  of  this  ( 


6.  Section  52.249-3  is  amended  by 
revising  the  introductory  text  and  clause 
date;  redesignating  paragraplis  (c) 
through  (m)  as  (d)  through  (n), 
respectively,  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

52.249-3  Tarmlnatkin  for  Convenisnca  ol 
■he  (Jovemment  (Dtamantllng,  Oamolltlon, 
or  ftomoval  of  ki^ovements). 

As  prescribed  in  49.S02(b)(2),  insert 
the  following  clause: 


TERMINA'nON  FOR  CONVENIENCE  OF 
THE  GOVERNMENT  (DISMANTUNG. 
DEMOUTION.  OR  REMOVAL  OF 
IMPROVEMENTS)  (SEP  1996) 

«         •         •         *         * 

(c)  The  Contractor  shall  submit  complete 
termination  inventory  schedules  no  later 
than  120  days  from  the  effective  date  of 
termination,  unless  extended  in  writing  by 
the  Contracting  Officer  upon  written  request 
of  the  Contractor  within  this  120.day  period. 


52.24<-3    (Amended] 

6b.  In  addition  to  the  amendments  set 
forth  above,  52.249-3  is  further 
amended  in  the  newly  designated 
paragraphs  by  revising  internal 
references  to  read  as  follows: 


Paragraph 


(b)(9).  1st  sentence.. 

(I),  1st  sentence 

(0,  3rd  senterv» 

(0,  last  sentence  

(g),  introductory  text . 


Remove 


"subparagraph  (6)  above"  . 
-paragraph  (d)  above"  . 


'paragraph  (e)  or  paragraph  (Q  bakmr . 

"Paragraph  (f)  lielow" _ 

"paragraph  (a)  above' 


Insert 


"subparagraph  (b)(6)  of  this  dausa" 
"paragraph  (e)  of  this  dause' 
"paragraph  (0  or  paragraph  (g)  of  this  dause' 
'Paragraph  (g)  of  this  dause' 
(f)  of  this 


wna) 

(g)(1)(i) 

(g)(2)(ii) 

(h) 


AKemata  1 . 


Remove 


'subdKrision  (i)  above"  

"subdMaion  (i)  above' 

'subparagraph  (b)(8)  above' 

"paragraph  (0  above" 

-paf^raph  (d),  (f),  or  (k)-  both  times  it  ap- 


■paragraph  (d)  or  (K)"  . 

"(APR  1984)" 

'subparagraph  (1)(2)" 


lr« 


subdMaion  (g)(l)(0  ol  l»ys 
subdMaion  (gK1Ki)  ol  iNs 
subparagraph  (b)(8)  of  this 
"paragraph  (g)  of  ihia  dause' 
(a),  (g).  or  (0  of  II 


-paragraph  (a)  or  (I)- 
"(SEP  1996)- 
"subparagraph  (ni)(2)- 


7.  Section  52.249-5  is  amended  by 
revising  the  introductory  text  and  clause 
date;  redesignating  paragraphs  (c) 
through  (g)  as  (d)  through  (h), 
respectively,  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

S2.249-6    TarmlnaHon  tor  Coiiwaniacloa  of 
the  Gkwammant  (Educatianal  and  Ottwr 
Nonproni  Inantuiofts). 

As  prescribed  in  49.502(d),  insert  the 
following  clause: 

Paragraph 

(b)(9)  


TERMINA'nON  FOR  CONVENIENCE  OF 
THE  GOVERNMENT  (EDUCA-nONAL  AND 
OTHER  NONPROFIT  INSTmmONS)  (SEP 
1996) 

•         •         *         •         • 

(c)  The  Contractor  shall  submit  complete 
termination  inventory  schedules  no  later 
than  120  days  from  the  emotive  date  of 
termination,  unless  extended  in  writing  by 
the  Contracting  OfBcer  upon  written  request 
of  the  (Contractor  within  ttiis  1 20.day  poiod. 


S2.248-S    (Amandad] 

7b.  In  addition  to  the  amendments  set 
forth  above.  52.249-5  is  further 
amended  in  the  newly  designated 
paragraphs  by  revising  internal 
references  to  read  as  follows: 


Remove 


-subparagraph  (6)  above' 

-paragraph  (c)  above- 

-paragraph  (c)' 


"subparagraph  (b)(6)  ol  this  dause- 
"paragtaph  (d)  ol  ttiis  dausa" 
-paragraph  (d)  of  this  dausa" 


8.  Section  52.249-6  is  amended  in  the 
clause  by  revising  the  clause  date; 
redesignating  paragraphs  (d)  through 
(m)  as  (e)  through  (n),  respectively;  by 
adding  a  new  paragraph  (d);  by 
redesignating  paragraph  (g)  of  Alternates 
(IV)  and  (V)  as  paragraph  (h)  to  read  as 
follows: 


52.249-a   Tonnlnaaan  (Coa^ 
ftolffllMirawiwftQ. 

***** 

TERMINATION  (CX>ST-REIMBURSEMENT1 
(SEP  1996) 

***** 

(d)  The  Contractor  shall  submit  complete 
tennination  inventory  schedules  no  later 
than  120  days  from  the  effisctive  date  of 
termination,  unless  extended  in  writing  by 


the  Contracting  Officer  upon  written  request 
of  the  Ck>ntnctor  within  this  UO^lay  poind. 


S2.A4«-e  ^Amandad] 

8b.  In  addition  to  the  amendments  set 
forth  above.  52.249-6  is  further 
amended  in  the  newly  designated 
paragraphs  by  revising  internal 
retsrences  to  read  as  follows: 


Paragraph 


(c)(9). 

(9) 

(h)(2) 
(h)(5) 
(D,  1st 


(j).  2nd  sentence  _ 

AJternate  I 

AHemate  II 

Altemate  III,  introductory  heading  sod  text 


Altemate  IV  introductory  heading  and  text 


Altemate  IV  

AHemate  IV.  (h)(1)(iv)  

Alternate  (IV).  (h)(2)  inlrodudoty  text 

Altemate  IV 

Alternate  V  iitrodudory  heading  and  text 


Altemate  V  - 

(h)(1)(iv)  of  Altemate  V 

Altemate  V,  (h)(2)  Mrodudoty  text 


Remove 


"subparagraph  (6)  above' 
"paragraph  (a)  alx>ve- 


'subparagraph  (1)  above" — 

"subparagraph  (gH4)  above"  ._ 

"paragraph  (e)  or  (g)  above  or  paragraph  (k) 
below". 

"paragraph  (a)" - 

"paragraph  (e),  (g),  or  (k)" 

"(APR  1984)"  "(g)(4)  tor  subparagraph  (g)(4)- 

-(APR  1984)"  "subparagraph  (1K2)"  

"(APR  1984)" _.... 

"(g)(4)  shall  be  substituted  tor  subparagraph 
(g)(4)". 

"Subparagraph  (1)(2)"  

"(APR  1984)" 

"(g)  and  (k)  tor  paragraphs  (g)  and  (k)' 

Paragraph  "(g)"  designainn 

"(8)(1)(0" 

"(g)(1)" ■•■• 

Paragraph  "(k)'  designalion _ 

"(APR  1984)" 

"the  foltowing  paragraphs  (g)  and  (k)  tor  para- 
graphs (g)  and  (k)". 

"Subparagraph  (1)(2)- 

Paragraph  "(g)-  designattan 

"(g)(1)(i)" , 

"(1)  above" 


"subparagraph  (c)(6)  ol  this  dause" 
"paragraph  (0  ol  this  dause" 
"subparagraph  (h)(1)  of  this  dause" 
'subparagraph.(h)(4)  of  this  dausa' 
(f),  (h),  or  (0  of  this   ' 


"paragraph  (f)" 

"paragraph  (l),  (h),  or  (I)  ol  this  clause" 

"(SEP  1996)"  ■(h)(4)  tor  subparagraph  (hM4r 

"(SEP  1996)""subparagraph  (m)(2)" 

"(SEP  1996)" 

"(h)(4)  sha)  be  substituted  tor  : 

m*r 

"Subparagraph  (m)(2)" 

"(SEP  1996)" 

"(h)  and  fl)  lor  paragraphs  (h)  and  (I)" 

Paragraph  "(h)"  Oesigriation 

"subdivision  (h)(l)(i)" 

"subparagraph  (h)(1)- 

Paragraph  "(I)"  designatnn 

"(SEP  1996)" 

"the  foltowing  paragraphs  (h)  and  (0  for  | 

graphs  (h)  and  (I)" 
"Subparagraph  (m)(2)" 
Paragraph  -pi)"  designation 
"subdMston  (h)(1)(i)" 
"subparagraph  (h)(1)  of  this  dause" 
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Paragraph 

Remove 

Inswt 

MamaleV 

Paragraph  "(k)"  dOMgnalion  ....,........,..„..„,„.„. 

Paragraph '(!)' daaignation 

9.  Section  52.249-11  is  amended  by 
revising  the  introductory  text  and  clause 
date:  redesignating  paragraphs  (c) 
through  (k)  as  (d)  throu^  (1). 
respectively;  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 


S2.24«-11    TenninMtonafWork 
(CoinoMMMl  FaeaWee  or  Facmtlae 
AcQuialllofi^ 

As  prescribed  in  49.505(a),  insert  the 
following  clause: 
TERMINATION  OF  WORK 
(CONSOLIDATED  FAQLITIES  OR 
FAaUTIES  ACQUISITION)  (SEP  1996) 
«  •  *  *  * 

(c)  The  Contractor  shall  submit  complete 
tenninatioD  inveatory  schedules  oo  later 

Remove 

"sutjparagrapft  (6)  abpve* 

"paragraph  (d)  atxive" 

"subparagrapt)  (1)  above* 

"paragraph  (d)  or  (0  above"  both  limes  R  ap- 
pears. 

"paragraph  (d)  above" _ „„ 

"(APR  1984)" 

"subparagraph  (D(2)" 


than  120  days  Erom  the  effective  date  of 
temtination,  unless  extended  in  writing  by 
the  Contracting  Officer  upon  written  request 
of  the  Contractor  within  this  120-day  period. 

•         *         *         *         • 

9b.  In  addition  to  the  amendments  set 
forth  above,  52.249-11  is  fiirther 
amended  in  the  newly  designated 
paragraphs  by  revising  internal 
references  to  read  as  follows: 


Paragraph 


(b)(9) 

m 

(gKZ) 

(i)  ._._ 


"subparagraph  (b)(6)  ol  this  dausa". 
"paragraph  (e)  ol  ttiis  clause", 
"subparagraph  (g)(1)  of  this  clause", 
"paragraph  (e)  or  ^i  of  this  dause". 

"paragraph  (e)  ol  INs  dause". 
"(S€P  1998)". 
"subparagraph  (k)(2)'. 
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Small  Business  Regulatory  Enforcement 
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compliance. 

FOR  FURTHER  MFORMATION  CONTACT: 
Beverly  Fayson,  FAR  Secretariat,  (202) 
501-4755. 


Hem 

Subjed 

FAR  case 

1  _- 

Contingent  Fee  Representatian  

93-009 

II  .- 

Simplified  Acquisition  Thresholdff^ederal  Acquisition  Computer  Netv«ort(; 
Gratuities  

•94-770 

IH     .....  . 

■94-771 
96—300 

IV  

Disaster  Relief  Act _      _      „ _. .. 

V  

Responsibility  Detenmnalions  ._      _... 

95-007 

VI  

Task  ar>d  Delivery  Orders  „ 

'94-711 

VII  _ 

Multlyear  Coolrading 

VIII  

Small  Business/SimpWied  Acquisition  Threshold 

IX   

Indian-Owned  Economic  Enterprises  

*91-028 

X  

Genera)  Agreement  on  Tantls  and  Trade  Patent  Au 
Performance  and  Payment  Borxis  

thoiization 

95-306 

XI  

XII  .:. 

Employee  Compensation  Costs 

XIII  

Agency  Procurement  Protests 

95-309 

XIV  .„ 

Value  Engineering _ . 

XV 

Termination  Inventory  Schedules _ 

Federal  Register  /  Vol.  61j_No.  145  /  Friday,  July  26;  1M6  /  Rules  and  Repulatictts        _3MaS. 


Item  I— Contingent  Fee  Repreaentation 
(FAR  Case  93-009) 

This  final  rule  amends  FAR  Subpart 
3.4  to  remove  the  requirement  for 
prospective  contractors  to  provide 
certain  information  regarding  contingent 
fee  arrangements.  Accordingly,  the 
provision  at  52.203-4,  Contingent  Fee 
Representation  and  Agreement,  and 
Standard  Form  119,  Statement  of 
Contingent  or  Other  Fees,  are  also 
removed.  The  underlying  policy 
pertaining  to  contingent  fee 
arrangements,  as  set  forth  in  Subpart 
3.4,  remains  the  same. 

Item  n — Simplified  Acquisition 
Thieshold/Federal  Acquisition 
Computer  Network:  and  Micro- 
Purchase  Procedures  (FAR  Cases  94- 
770  and  94-771) 

llie  interim  rules  published  as  Item  n 
of  FAC  90-24  and  Item  m  of  FAC  90- 
29  are  amended  and  adopted  as  final. 
The  rules  implement  the  micio- 
purchase,  simplified  acquisition,  and 
Federal  Acquisition  Computer  Network 
(FACNET)  provisions  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Public  Law  103-355),  and  Section 
4302(b)  of  the  Federal  Acquisition 
Reform  Act  of  1996  (Public  Law  104- 
106).  The  final  rules  diifer  from  the 
interim  rules  in  that  they  (1)  move 
definitions  pertaining  to  micro- 
puichases,  simplified  acquisition 
procedures,  and  FACNET  from  Parts  4 
and  13  to  Part  2;  (2)  remove  the 
requirement  for  interim  FACNET 
certification  before  a  contracting  office 
may  use  simplified  acquisition 
procedures  for  contract  actions 
exceeding  $50,000;  (3)  remove  the 
clause  at  52.222-40,  Service  Contract 
Act  of  1965,  as  Amended — Contracts  of 
$2,500  or  Less,  based  upon  a  change  in 
Department  of  Labor  regulations;  and  (4) 
provide  a  telephone  number  for 
information  regarding  FACNET  at  4.503. 

Item  m— Gratuities  (FAR  Case  96-300) 

This  interim  rule  amends  FAR  3.202 
and  52.203-3  to  implement  Section  801 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1996  (Public  Law 
104-106).  Section  801  amends  10  U.S.C. 
2207,  generally  referred  to  as  the 
Gratuities  Act,  to  exempt  contracts 
which  do  not  exceed  the  simplified 
acquisition  threshold  from  application 
of  the  Act.  Therefore,  the  clause  at 
52.203-3,  Gratuities,  is  now  prescribed 
for  inclusion  in  only  those  contracts 
which  exceed  the  simplified  acquisition 
threshold. 


Item  IV— Disaster  Relief  Act  (FAR  Case 
93-303) 

This  final  rule  amends  FAR  6.302-5, 
and  adds  FAR  Subpart  26.2,  to 
implement  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5150).  Section 
5150  establishes  a  preference  fbr  local 
sources  in  the  award  of  contracts  for 
major  disaster  or  emergency  assistance 
activities. 

Item  V — Responsibility  Detenninations 
(FAR  Case  95-007) 

This  final  rule  amends  FAR  Subpart 
9.1  to  emphasize  the  use  of  commercial 
sources  of  information  for  determining 
the  responsibility  of  prospective 
contractors,  and  to  clarify  that  preaward 
surveys  normally  should  be  requested 
only  when  information  on  hand  or 
readily  available  is  not  sufficient. 

item  VI— Task  and  Delivery  Orders 
(FAR  Case  94-711) 

The  interim  rule  published  as  Item  m 
of  FAC  90-33  is  amended  and  adopted 
as  final.  The  interim  rule  added  FAR 
Section  16.500  to  define  the  scope  of  the 
multiple  award  preference  established 
by  Subpart  16.5  for  indefinite-quantity 
contracts.  The  final  rule  differs  from  the 
interim  rule  in  that  it  amends  Section 
16.500  to  clarify  that  the  multiple  award 
preference  does  not  apply  to  architect- 
engineer  contracts  subject  to  the 
procediues  in  Subpart  36.6.  However, 
agencies  are  not  precluded  from  making 
multiple  awards  for  architect -engineer 
services,  provided  the  selection  of 
contractors  and  placement  of  orders  is 
consistent  with  Subpart  36.6.  The  rule 
also  amends  Section  16.504  to  clarify 
procedures  for  determining  if  multiple 
awards  are  appropriate. 

Item  Vn— Multiyear  Contractiiig  (FAR 
Case  94-712) 

This  final  rule  revises  FAR  Subpart 
17.1,  removes  the  clause  at  52.217-1, 
and  revises  the  clause  at  52.217-2  to 
implement  Sections  1022  and  1072  of 
the  Federal  Acquisition  Streamlining 
Act  of  1994  (Public  Law  103-355). 
Sections  1022  and  1072  provide  for  use 
of  multiyear  contracting  in  a  manner 
that  will  encourage  competition  or 
promote  economy  in  administration, 
performance,  and  operation  of  an 
agency's  programs. 

Item  Vm — Small  BusinessASimpliiied 
Acquisition  Threshold  (FAR  Case  94- 
782) 

This  final  nUe  amends  FAR  Part  19 
and  the  clauses  at  52.219-6, 52.219-7, 
and  52.219-18  to  implement  Section 
4004  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 


103-355).  Section  4004  amends  Section 
15(j)  of  the  Small  Business  Act  (IS 
U.S.C.  644(j))  to  reserve  each  contract 
for  supplies  or  services  that  has  an 
anticipated  value  greater  than  S2,500, 
but  not  greater  than  $100,000,  for 
exclusive  participation  by  small 
business  concerns,  unless  the 
contracting  officer  is  unable  to  obtain 
offers  from  two  or  more  small  business 
concerns  that  are  competitive  with 
regard  to  price,  quality,  and  delivery. 
This  rule  also  reflects  a  final  rule 
published  by  the  Small  Business 
Administration  at  13  CFR  121.406, 
which  provides  that,  where  the 
procurement  of  a  manufactured  item  is 
processed  under  FAR  Part  13 
procedures,  set  aside  for  small  business 
concerns,  and  not  expected  to  exceed 
$25,000,  an  offeror  need  not  supply  the 
end  product  of  a  small  business  concern 
as  long  as  the  product  is  manufectured 
or  produced  in  the  United  States. 

Item  K — Indian-Omied  Economic 
Enterprises  (FAR  Case  91-028) 

The  interim  rule  published  as  Item 
Vin  of  FAC  90-7  is  amended  and 
adopted  as  final.  The  rule  implements 
25  U.S.C  1544.  which  provides  for 
payment  of  incentives  to  prime 
contractors  who  use  Indian 
organizations  or  Indian-owned 
economic  enterprises  as  subcontractors. 
The  principal  difference  between  the 
interim  rule  and  the  final  rule  is  the 
method  of  incentive  payment  contained 
in  each.  The  interim  rule  permitted 
prime  contractors  to  recover  certain 
costs  of  subcontracting  with  Indian 
organizations  and  Indian-owned 
economic  enterprises  based  on  the 
difference  in  price  between  the 
acceptable  low  non-Indian 
subcontractor  and  the  acceptable  low 
Indian  sutxxintractor,  when  the  Indiaa 
subcontractor's  price  exceeded  the  pnoe 
of  the  non-Indian  subcontractor.  The 
final  rule  instead  permits  an  incentive 
payment  to  the  prime  contractor  in  an 
amount  which  equals  5  percent  of  the 
amount  of  the  subcontract  awarded  to 
the  Indian  organization  or  Lidian-owned 
economic  enterprise.  The  applicable 
amendments  are  in  Subpart  26.1  and  the 
clause  at  52.226-1. 

Item  X — General  Agreement  on  Tariff 
and  Trade  Patent  Authorization  (FAR 
Case  9S-308)     - 

This  final  rule  adds  FAR  Section 
27.209  to  provide  guidance  pertaining  to 
the  use  of  patented  technology  imder 
the  General  Agreement  on  Tari%  and 
Trade. 
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Item  X] — Pel  fill  imnce  and  Payment 
Bonds  (FAK  Case  91-027) 

This  final  rule  amends  FAR  Subpart 
28.1  and  the  clause  at  52.228-1,  and 
adds  two  clauses  at  52.228-15  and 
52.228-16,  and  new  SF  1418  to  update, 
clarify,  and  standardize  policy 
pertaining  to  bid  guarantees  and 
perfonnance  and  payment  bonds. 

Item  Xn — Employee  Compensatian 
Costs  (FAR  Case  93-005) 

This  final  rule  amends  FAR  Part  31  to 
clarify  the  allowability  of  personal 
services  compensation  costs.  The  rule 
adds  definitions  at  31.001;  clarifies  the 
standard  for  reasonableness  of  labor- 
management  compensation  agreements 
at  31.205-6(b):  revises  31.205-6(bMl)(i) 
to  clearly  allow  offsets  of  allowable 
elements  of  employee  compensation 
packages  among  jobs  of  the  same  grade 


or  level:  and  revises  31.205-6(1)  to 
provide  a  general  allowability  rule 
pertaining  to  corporate  securities. 

Item  Xm — ^Agency  Prociuement 
ProtesU  (FAR  Case  95-309) 

This  interim  rule  revises  FAR  33.103 
to  implement  Executive  C)rderl2979, 
Agency  Procurement  Protests.  Executive 
Order  12979  provides  for  inexpensive, 
informal,  procedurally  simple,  and 
expeditious  resolution  of  agency 
protests,  including,  where  appropriate 
and  permitted  by  law,  the  use  of 
alternative  dispute  resolution 
technicpies,  third  party  neutrals,  and 
another  agency's  personnel. 

Item  XIV— Value  Engineering  (FAR 
Case  96-315) 

This  final  rule  amends  FAR  Part  48  to 
revise  the  definition  of  value 
engineering  and  to  require  agencies  to 


establish  and  maintain  cost-effective 
value  engineering  procedures  and 
processes.  The  rule  implements  Section 
4306  of  the  Federal  Acquisition  Reform 
Act  of  1996  (Public  Law  104-106). 

Item  XV — Termination  Inventory 
Schedules  (FAR  Case  94-003) 

This  final  rule  amends  FAR  Part  49 
and  the  clauses  at  52.249-2, 52.249-3, 
52.249-5,  52.249-6,  and  52.249-11  to 
require  contractors  under  terminated 
contracts  to  submit  termination 
inventory  schedules  within  120  days 
from  the  date  of  termination,  unless  this 
period  is  extended  by  the  contracting 
officer. 

Dated:  July  16, 1996. 
Edward  C  Loeb, 

Director,  Federol  Acquisition  Policy  Division. 
IFR  Doc.  96-18513  Piled  7-25-96:  8:45  ami 
Sa^JHO  CODS  Nto-EP-r 


Friday 

July  26,  1996 


Part  III 


Department  of  the 
Treasury 

Fiscal  Service 

31  CFR  Part  344 

United  States  Treasury  Certificates  of 
indebtedness;  Treasury  Notes,  and 
Treasury  Bonds— State  and  Local 
Government  Series;  Proposed  Rule 


3^2ft 


Federal  JtagMer  /  Vol.  61,  Na  145  /  ^day,  July  26,  1^  /  Proposed  Rulep 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Seortee 
31  CFR  Part  344 

tDtparlnwnt  ol  Itw  Tnamtiy  Onidm,  PuMIe 
IMM  Swin  Na  3-72] 

Ragulations  Oovambig  United  Slatae 
Traesufy  Certiflc  alee  of  IndetotadneaSi 
Treaaury  Notea,  and  Traaaury  Bonda — 
State  and  Local  Govafnment  Series 

AOENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service.  Treasury. 
ACTION:  Proposed  rule. 

summary:  The  Depaitment  of  the 

Treasury  hereby  publishes  a  propoaed 
rule  governing  United  Slates  Treasury     ' 
Certificates  of  Indebtedness.  Notes,  and 
Bonds  of  the  State  and  Ixical 
Government  Series  (SLCS).  These 
securities  are  available  for  purchase  by 
issuers  of  stale  and  local  government 
bonds  described  in  section  103  of  the 
Internal  Revenue  Code  for  proceeds  (or 
amounts  treated  as  proceeds)  which  are 
subject  to  yield  restrictions  or  arbitrage 
rebate  requirements  of  the  Income  Tax 
regulations  under  sections  103, 148, 149 
and  ISO  of  the  Internal  Revenue  Code 
(tax  regulations).  This  document 
proposes  changes  to  make  the  SLGS 
securities  program  more  flexible. 
DATK:  Comments  must  be  received  on 
or  before  August  26,  1996. 
AOORESSES:  Copies  of  this  proposed  rule 
have  also  been  made  available  for 
downloading  bom  the  Bureau  of  the 
Public  Debt  home  page  at  the  following 
address: 

http://www.ustrBas.gov:treasury/ 
bureaus/pubdebt/pubdebt.html 
Comments  should  be  sent  to:  Division  of 
Special  Investments,  Bureau  of  the 
Public  Debt.  Department  of  the 
Treasury,  200  3rd  St.,  P.O.  Box  3'96, 
Parkersburg,  WV  28101-0396. 
Comments  received  will  be  available  for 
public  inspection  and  downloading  on 
the  Internet  and  for  inspection  and 
copying  at  the  Treasury  Department 
Library,  FOIA  Collection,  Room  5030, 
Main  Treasury  Building,  1500 
Peimsylvania  Avenue  NW,  Washington, 
D.C.  20220.  Persons  wishing  to  visit  the 
library  should  call  202-622-0990  for  an 
appointment.  Comments  may  also  be 
sent  through  the  Inlemel  to  Fred  PyatI, 
Director,  or  Howard  Stevens, 
Supervisory  Program  Aiulyst,  Division 
of  Special  Investments  at 
fpyatt@bpd.treas.gov  or 
bstevens6bpd.treas.gov.  When  sending 
comments  by  Internet,  please  provide 
your  full  name  and  mailing  address. 
FOR  FURTHBI  MFOflMATION  CONTACT:  Fred 
Pyatt,  Director,  or  Howard  Stevens, 


Supervisory  Program  Analyst,  Division 
of  Special  Investments,  at  304-480- 
7752  or  Ed  Cronseth,  Deputy  Chief 
Counsel,  or  jim  Kramer-Wilt.  Attorney/ 
Adviser,  Office  of  the  Chief  Counsel,  at 
304-480-5190. 

SUPPLBMBITARY  INFOflMATMN: 

L  Beckgroond. 

The  Depaitment  of  the  Treasury, 
Bureau  of  the  Public  Debt,  is  attempting 
to  make  the  SLGS  securities  program 
more  attractive  and  flexible  for  Slate 
and  local  government  issuers  of  debt 
obligations  that  are  subject  to  the 
arbitrage  and  rebate  rules  of  the  Internal 
Revenue  Code.  It  is  the  Department's 
intent  to  do  so  in  a  maimer  consistent 
with  tax  policy  objectives  and  in  a 
manner  that  is  cost  effective. 

In  recent  years,  market  participants 
have  advised  the  Department  that 
aspects  of  the  existing  SLGS  securities 
regulations  impose  bujrdens  that  are  not 
needed  or  cost  effective.  On  April  30, 
1996,  the  Department  published  an 
Advanced  Notice  of  Proposed 
Rulemaking,  noting  several  changes  the 
Department  was  considering  in  order  to 
make  the  SLGS  securities  program  more 
flexible.  The  changes  under 
consideration  were  to:  (1)  Eliminate  the 
"all  or  nothing"  certification,  (2) 
provide  for  subscriptions  and 
redemptions  in  increments  of  less  than 
$100  almve  the  $1,000  minimum,  (3) 
reduce  the  minimum  maturity  for  zero 
interest  certificates  of  indebtedness,  (4) 
reduce  the  time  for  advance  notice 
between  subscription  and  issue  date  for 
time  deposit  and  special  zero  interest 
SLGS  securities,  (5)  make  SLGS 
securities  pricing  more  consistent  with 
open  market  Treasury  securities,  (6) 
permit  SLGS  securities  to  be  purchased 
with  hmds  subject  to  rebate  as  well  as 
yield  restriction,  (7)  revise  the  demand 
deposit  program,  (8)  change  the  formula 
for  determining  the  redemption  value  of 
SLCS  securities,  including  eliminating 
the  restriction  against  premium 
redemption,  (9)  permit  zero  interest 
time  deposit  SLCS  securities  to  be 
redeemed  without  penalty;  and  lastly, 
(10)  permit  the  purchase  of  SLGS 
securities  with  the  proceeds  of 
previously  redeemed  SLGS  securities  or 
with  open  market  Treasury  securities. 

There  were  eight  letters  received 
commenting  on  the  Advanced  Notice  of 
Proposed  Rulemaking  (ANPR).  In 
general,  the  comments  were  in  bvor  of 
the  ten  items  contained  in  the  ANPR. 
Several  comments  suggested  specific 
parameters  for  some  of  the  ten  items 
while  others  suggested  the  Treasury 
Department  consider  changes  not 
contained  in  the  ANPR.  Following  is  a 


summary  of  the  issues  addressed  in  the 
comments  and  an  explanation  of  the 
action  taken  with  respect  to  each 
conunent. 

Proposal  No.  1 — The  Depaitment 
proposed  the  elimination  of  the  "all  or 
nothing"  certification  which  requires  all 
yield  restricted  investments  be  invested 
either  all  in  SLCS  securities  or  all  in 
open  market  Treasury  securities.  All 
comments  were  strongly  in  favor  of  the 
elimination  of  the  "all  or  nothing" 
certification.  The  Department  has 
included  this  proposal  in  the  proposed 
rule. 

Proposal  No.  2 — The  Department 
proposed  to  allow  subscriptions  for  time 
deposit  SLCS  securities  in  increments  of 
less  than  $100  above  the  $1,000 
minimum  investment  and  to  permit 
pariial  redemptions  in  increments  of 
less  than  $100,  so  long  as  an  account 
balance  is  at  least  $1,000  after  partial 
redemption.  Most  comments  were  in 
bvor  of  these  items.  One  comment 
stated  there  would  be  an  increased 
administrative  burden  on  agent  banks 
and  on  the  Department.  The  Department 
has  determined  to  make  these  changes 
which  would  result  in  a  more  flexible 
program.  Please  refer  to  the  comment  on 
the  elimination  of  the  special  zero 
interest  securities  following  Proposal 
No.  10. 

One  comment  suggested  the 
Department  reduce  the  $1,000  minimum 
investment  now  required.  The 
Department  has  determined  that  $1,000 
is  a  reasonable  minimum  amount  in 
light  of  the  nature  of  the  SLX^  securities 
program  and  is  not  including  this 
suggestion  in  the  proposed  rule. 

Proposal  No.  3— The  Department 
proposed  to  reduce  the  minimum 
maturity  for  zero  interest  time  deposit 
certificates  of  indebtedness.  All 
comments  were  in  favor  of  this  item  and 
the  Department  is  proposing  a  reduction 
from  thirty  to  fifteen  days  for  zero 
interest  time  deposit  securities.  One 
comment  urged  the  Department  to  make 
all  SLCS  securities  available  in  any 
maturity.  The  Department  has 
determined  that  pricing  interest  bearing 
SLCS  securities  of  less  than  thirty  days 
maturity  is  not  feasible,  given  the 
volatility  of  the  market.  The  Department 
has  also  decided  not  to  reduce  the 
minimum  maturity  of  zero  interest 
SIX:S  securities  to  fewer  than  fifteen 
days  due  to  operational  constraints. 
Please  refer  to  the  comment  on  the 
elimination  of  special  zero  interest 
securities followingProposal  No.  10. 

Proposal  No.  4 — -The  Department 
proposed  to  reduce  the  time  between 
the  date  of  subscription  and  the  date  of 
issue  for  time  deposit  SLCS  securities. 
AU  comments  were  in  bvor  of  this  item. 
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One  comment  suggested  that  the  time  be 
reduced  to  no  longer  than  five  business 
days.  AcconUngly,  the  Depaitment  is 
propoaing  a  minimum  notification  of 
five  days  for  subscriptions  of  $10 
miUion  or  less  and  a  minimum 
notification  of  seven  days  for 
subecriptions  of  over  $10  million. 

Proposal  No.  5— The  Department 
proposed  a  reduction  of  the  twelve  and 
one-half  basis  points  differential 
between  SLGS  securities  rates  and  rates 
of  similar  Treasury  securities  in  the 
open  market.  All  comments  were  in 
bvor  of  this  item  except  one  that 
recommended  it  remain  unchanged. 
There  were  specific  suggestions  on  the 
basis  point  differential  ranging  from 
zero  to  five.  The  Department  is 
proposing  the  basis  point  difierential  be 
reduced  to  five  besis  points. 

Proposal  No.  6 — ^The  Departnnnt 
proposed  investors  be  able  to  purchase 
SLCS  securities  with  funds  suDJect  to 
refaete  as  well  as  yield  restrictions.  All 
comments  were  in  favor  of  this  item. 
The  Department  will  include  this  item 
in  the  proposed  rule.  Other  comments 
suonssted: 

(a)  Replace  all  eliminated 
ceitificaUons  with  a  gross  proceeds 
ceitiflcation  under  Section  1.14S-l(b)  of 
the  Income  Tax  regulations. 

(b)  Allow  all  gross  proceeds  to  be 
invrated  in  SLGS  securities. 

(c)  Ofier  an  instrument  similar  to  a 
Guaranteed  Investment  Contract  and 
provide  for  automatic  reinvestment  of 
SLGS  securities. 

With  respect  to  (a)  and  (b)  above,  the 
Depeitment  is  proposing  to  remove  all 
certifications  from  these  regulations. 
Including  a  gross  proceeds  certification. 
The  Department  believes  that  the  nature 
and  general  scope  of  the  program  as 
described  In  Section  344.0(a)  limits 
investment  in  SLGS  securities  to  gross 
proceeds  of  tax-exempt  bonda. 

With  respect  to  (c).  the  Department 
believes  that  other  changes  being 
proposed  to  improve  the  SLGS  program 
will  address  issuers'  concerns  about 
reinvestment  risks.  In  addition,  imder 
this  proposed  rule,  for  example,  an 
issuer  would  be  able  to  make 
reinvestments  and  to  invest  interest 
payments  at  the  current  rate,  provided 
it  follows  the  revised  notice 
requirements.  Please  refer  to  Proposal 
No.  10.  The  Department  has  determined 
not  to  offer  products  similar  to 
Guaranteed  Investment  Contracts  under 
the  proposed  rule. 

Proposal  No.  7 — The  Department 
proposed  revising  the  SLGS  Demand 
Deposit  program  by  adjusting  the  rate 
formula  and  by  eliminating 
certifications  that  are  duplicative  of 
cuiient  tax  regulations  oi  could  be 


better  administered  through  the  tax 
regulations.  One  comment  suggested  the 
program  be  eliminated  altogether.  This 
program  is  consrassionally  mandated, 
however,  and  the  Department  is 
therefore  proposing  to  make  it  more 
attractive  and  easier  to  use.  Specifically, 
the  Depailiueul'ls  proposing  to 
eliminate  the  ceitincattons  and  to 
reduce  the  Treesury  administrative  cost 
in  the  rate  formula.  Also,  the 
Department  is  proposing  to  remove  the 
S35  million  dollar  cap  on  investments 
in  the  Dsmsnd  Deposit  program. 

In  order  to  fadhlate  the 
administration  of  the  Demand  Deposit 
program  under  the  flexible  rules 
proposed,  for  subscriptions  of  more  than 
$10  million.  Public  Debt  must  receive 
the  required  notice  between  the  date  of 
subscription  and  date  of  issue  in  no  less 
than  seven  days,  rather  than  the  present 
required  notice  period  of  three  days. 
Receipt  of  notice  by  Pubhc  Debt 
between  dale  of  subscription  and  dale  of 
issue  for  subscriptions  of  less  than  $10 
million  would  be  increased  to  five  days. 

^posal  No.  8 — The  Department 
proposed  to  change  the  formula  for 
detenninin^the  redemption  value  of 
SLGS  securities  in  a  manner  which 
could  result  in  a  premium  for  the 
subscriber  in  coses  where  the  Treesuiy 
borrowing  rate  is  lower  than  the  stated 
interest  rate  of  the  SLGS  security.  AU 
comments  were  in  favor  of  this  change. 
The  Department  is  proposing  to  cha^e 
the  formula  in  a  maimer  that  could 
result  in  a  piranium  upon  redemption. 
There  were  five  specific  suggestions  on 
this  item: 

(a)  The  new  redemption  formula 
should  be  made  available  for  SLGS 
securities  issued  prior  to  September  1, 
1989.  The  Department  has  considered 
the  suggestion  and  has  decided  not  to 
change  formulas  that  apply  to 
previously  purchased  SLGS  securities. 

(b)  Change  the  current  irrevocability 
of  an  early  redemption  notice  to  one 
where  a  six-month  early  redemption 
penalty  results.  The  Department  has 
determined  that  a  six-month  penalty 
would  not  be  an  adequate  deterrent  to 
the  revocation  of  an  early  redemption 
notice.  An  issuer  should  not  be  harmed 
by  the  retention  of  this  penalty  as  it 
would  be  able  to  roll  over  its 
investments. 

(c)  Reduce  the  minimum  holding 
period  for  time  deposit  notes  and  bonds, 
before  allowing  an  early  redemption, 
from  one  year  to  thirty  days  or  less.  The 
Department  is  adopting  this  suggestion 
and  proposes  to  permit  thirty  days  as  a 
minimum  period  for  holding  time 
deposit  notes  and  bonds. 

(d)  In  redemption  calculations,  take 
into  consideration  the  maximum 


interest  rate  that  on  issuer  could  have 
subotTibed  for.  instead  of  the  actual  rata 
on  the  outstandiiM  security.  The 
puipose  of  the  redemption  formula  is  to 
make  the  Deportment  whole.  This 
suggestion  would  be  Inconsistent  with 
this  puipoae.  In  addition,  issuera  would 
have  the  flexibility  to  mix  aero  interest 
SIjGS  securities  with  either  open  market 
securities  or  with  SLGS  securities 
bearing  the  maximum  rate.  This  should 
eliminate  the  problems  commenten 
have  cited.  For  these  reasons,  tlie 
Department  is  not  incorporating  this 
sugaastion  into  the  new  formula. 

(ej  Address  the  issue  of  whether  a 
premium  constitutes  proceeds  and  how 
the  piamium  should  be  treated  for  yield 
puiposes.  The  issue  identified  in  this 
suggestion  is  more  appropriately 
determined  under  Section  148  of  the  tax 
rendations. 

Proposal  No.  9 — The  Department 
proposed  to  allow  zero  interest  time 
deposit  SLCS  securities  to  be  redeemed 
early  at  par.  All  comments  ware  in  hvor 
of  this  item.  The  Department  has 
included  this  item  in  the  proposed  nile 
for  zero  interest  time  deposit  SLGS 
securities. 

I>ropaeal  No.  10— The  Depaitment 
proposed  to  permit  the  purchase  of 
SLGS  securities  with  the  proceeds  of 
previously  redeemed  SLGS  securities  or 
open  maiket  Treasury  securities.  All 
comments  were  in  favor  of  this  item. 
The  Department  is  proposing  to  pemil 
the  purchase  of  SLGS  securities  with 
proceeds  of  previously  redeemed  SLCS 
securities  or  open  market  Treesuiy 
securities. 

OiacaaiiaaiBg  the  lasuance  of  Spacari 
Zero  latenat  Secoiitie* 

The  Depaitment  is  proposing  to 
discontinue  the  issuance  of  special  zero 
interest  securities.  Special  zero  interest 
securities  were  instituted  to  allow 
issuera  to  blend  special  zero  interest 
securities  with  above-yield  open  market 
investments  in  instances  where 
proceeds  became  subject  to  yield 
restrictions  at  some  date  after  the 
issuance  of  the  bonds.  The  current 
regulations  provide  that  special  zero 
interest  securities  may  be  redeemed 
without  penalty  as  a  further 
accommodation  to  the  types  of 
situations  where  this  program  could  be 
used. 

Under  the  proposed  rule,  zero  interest 
bearing  time  deposit  securities  would 
now  be  made  available  for  purposes  of 
rebate  compliance,  could  be  in  the  same 
escrow  as  open  market  investments,  and 
could  be  redeemed  early  without 


In  addition,  the  tax  regulations 
provide  issuera  with  the  ability  to  make 
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"yield  reduction  payments"  for  carUln 
yield-nstricted  investments  that  aie 
invested  over  the  yield  on  the  bonds. 
Yield  reduction  payment  provislans 
cover  virtually  all  instances  when  an 
issuer  would  use  special  zero  interest 
securities,  greatly  reducing  the  need  for 
thisproEram. 

Therefore,  there  seems  to  be  no  reason 
to  continue  the  issuance  of  special  zero 
interest  securities.  The  provisions  for     ' 
redemption  of  these  securities  would 
remain  to  govern  the  issues  of  special 
zero  interest  securities  still  outstanding. 

AiMitional  CenaKnls 

Other  comments  received,  not 
pertaining  to  the  ten  items  in  the  ANPR, 
suggested  the  Department  make  huther 
changes  to  the  SLCS  securities  program 
as  follows: 

(a)  Issue  zero  coupon  deep  discount 
biUs,  notes  and  bonds  for  which  the 
issuer  could  specify  the  maturity  date. 
Interest  on  these  securities  would 
accrue  and  be  paid  at  maturity.  The 
Department  is  revising  its  SLGS 
computer  system  which  currently  is  not 
capable  of  handling  such  securities.  The 
Department  is  not  including  this 
sug^stion  in  the  proposed  rule  at  this 
time,  but  will  reconsider  this  suggestion 
in  the  future  when  its  revised  computer 
system  is  implemented.  Until  then, 
there  should  be  little  inconvenience 
because  purchasers  can  satisfy  their 
requirements  by  purchasing  deep 
discount  zero  coupon  securitias  in  the 
open  market 

(b)  Replace  the  penalty  for  revocation 
of  the  issuance  of  a  SLGS  security  under 
Section  344.1(0(3)  (a  six-month 
prohibition  against  subscribing  for  SLGS 
securities)  with  a  monetary  penalty.  The 
Department  has  determined  the  six- 
month  penalty  is  an  adequate  deterrent 
for  non-settlement  of  a  SLGS 
subscription  and  is  not  including  this 
suegestion  in  the  proposed  rule. 

(c)  Offer  to  bid  and  supply  a  portfolio 
of  open  market  Treasury  securities  in 
circumstances  where  SLGS  securities 
are  not  a  viable  investment  alternative. 
The  Department  has  determined  that 
with  all  the  changes  proposed.  SLGS 
securities  are  a  viable  investment.  The 
Department  is  not  including  this 
suggestion  in  the  proposed  rule. 

Id}  Amend  Section  344.3(b)(3)  to 
permit  the  acceleration,  as  well  as  the 
postponement  of.  the  delivery  dates  of 
SLGS  securities  within  administratively 
acceptable  time  limits.  The  Department 
has  determined  this  suggestion  has  been 
sufficiently  addressed  in  Proposal  No.  4. 

(e)  Revise  the  procedures  to  be 
followed  when  the  sale  of  SL£S 
securities  is  suspended  due  to  a  debt 
ceiling  limit  and  include  an  automatic 


waiver  under  Section  344.4  of  all 
penalties  for  ranrelUtion  of  a 
subacriptioo.  Due  to  varying 
drcunutancss  in  the  eventjof  a  debt 
ceiling  limit,  the  Department  needs 
flexibility  to  deal  with  the  various 
issues  that  arise  during  periods  when 
sales  ore  suspended  due  to  debt  ceiling 
limitations  and  has  decided  not  to 
incorporate  this  suggestion  in  the 
proposed  rule.  Treasury,  however,  has 
never  failed  to  deliver  SLGS  securities 
for  subscriptions  already  accepted  due 
to  debt  ceiling  limitations. 

(f)  Make  current  SLGS  securities 
interest  rates,  SLCS  securities 
regulations  and  historical  SLGS 
securities  rates  available  on  the  Internet, 
or  some  other  "free"  resource,  rather 
than  on  the  Commerce  Department's 
Economic  Bulletin  Board.  The 
Department  is  currently  exploring  the 
dissemination  of  such  informatian  by 
electronic  means  and  will  address  this 
issue  in  the  future.  In  the  meantime 
these  rates  are  now  provided  free  by 
phone  or  bx  by  the  Division  of  Special 
Investments,  Bureau  of  the  Public  Debt, 
by  calling  its  automatad  fiax  at  (304) 
480-7548  or  by  calling  (304)  •480-7752. 

(g)  Permit  the  filing  of  electronic 
subscriptions.  The  Department  is 
conddarinig  the  electronic  filing  of 
subscri|Hians  as  a  part  of  its  computer 
system  redesign  now  in  progress.  This 
suggestion  will  be  oddreosaa  in  a 
subsequent  regulation. 

(h)  Clarify  who  is  to  be  listed  as  the 
"beneficial  owner"  for  purposes  of  31 
CFR  Part  306.  The  proposed  rule 
clarifies  that  for  purposes  of  this 
Section,  the  "beneficial  owner"  in 
Sections  344.0(b]  and  344.3(b)(1),  whose 
Tax  Identification  Number  is  used,  is 
the  state  or  local  government  entity,  not 
the  trustee  or  conduit  borrower.  The  six- 
month  penalty  for  cancellation  would 
therefore  be  applied  to  the  state  or  local 
govenmient  entity. 

(i)  Modify  the  initial  subscription 
requirements  to  require  certain 
identifying  charBCteri.stics  of  the  source 
of  proceeds  to  be  invested  so  that  in  the 
event  of  a  failure  to  settle,  only  those 
subscriptions  for  the  same  proceeds  are 
precluded,  rather  than  the  Department 
"blacklisting"  any  subscription 
submitted  under  that  Taxpayer 
Identification  Number.  The  Department 
has  determined  that  monitoring  such 
proceeds  would  not  be  administratively 
feasible  and  that  a  six-month  penalty  is 
an  adequate  deterrent  appropriately 
applied  at  the  issuer  level,  llie 
Department  is  therefore  not  including 
this  suggestion  in  the  proposed  rule. 

(i)  Make  SLGS  securities  transferrable. 
The  Department  has  considered  the 
general  issue  of  transferability  and  does 


not  intend  to  diange  the  prohibitian 
against  transfer  now  found  in  Section 
344.1(b).  To  the  extent  this  suggaition  of 
transferability  refers  to  the  tronofor  of  on 
account,  such  as  a  reserve  fund 
investment,  by  an  issuer  from  one  bond 
issue  to  another  bond  issue  of  that 
subscriber  under  the  same  Taxpayer 
Identification  Number,  or  between 
accounts  of  difierent  security  types,  i.e., 
demand  deposit  to  time  deposit  (as  now 
prohibited  by  Section  344.1(c)),  or  from 
one  trustee  to  another,  the  clarification 
of  the  beneficial  owner  should  address 
the  concern  of  the  commenter.  The 
Department  however  invites  fiuther 
comments  on  this  suggestion. 

(k)  Permit  an  issuer  to  notify  the 
Bureau  of  the  Public  Debt  that  it  is 
pricing  a  transaction  for  which  it 
intends  to  invest  in  SLGS  securitias  and 
thereby  lock  in  the  day's  SLGS 
securities  rate  for  a  period  of  up  to  three 
days.  The  Department  has  determined 
Proposal  No.  4  sufficiently  addresses 
this  suggestion.  Subscribers  for  SIO 
million  or  lass  must  give  at  least  five 
days  notice  and  subacribers  for  more 
than  $10  million  must  give  seven  days 
notice. 

0)  Eliminate  the  10-yaar  maximum 
mattirify  on  special  zero  interest  SLGS 
securities  and  eliminate  any  restrictions 
on  their  use,  thereby  malrlng  it  the  only 
zero  yielding  SLGS  security.  The 
Department  Das  proposed  to  discontinue 
the  issiiance  of  special  zero  interest 
SLGS  securities.  Please  refer  to  the 
expanded  comment  on  this  issue 
following  Proposal  No.  10. 

(m)  Permit  an  issuer  to  restructure  its 
SLCS  portfolio  by  exchanging 
purchased  SLCS  securities  for  ones  with 
similar  cash  Hows.  The  Department  has 
determined  the  proposal  to  allow  easing 
of  the  early  redemption  rules  for  SLCS 
securities  and  the  rollovers  of 
investments  in  SLX^  securities  with 
previously  redeemed  SLGS  securities 
would  increase  an  issuer's  flexibility  in 
restructuring  its  portfolio.  The 
Department  is  not  including  this 
suggestion  in  the  proposed  rule. 

(n)  Allow  the  forward  purchase  of 
SLCS  securities  more  than  the  currently 
permitted  sixty  days  in  Section  344.4. 
The  Department  has  determined  the 
fiexibility  provided  in  this  proposed 
rule  is  sufficient.  The  Department  has 
determined  the  benefit  to  the  market  is 
insufficient  to  overcome  the 
administrative  burden  on  the 
Department  of  maintaining  subscription 
requests  for  a  lengthy  period  and  is  not 
including  this  suggestion  in  the 
proposed  rule. 

(o)  Pay  issuers  the  redemption  value 
of  matured  SLGS  securities  by  1:00  p.m. 
on  the  date  of  maturity.  The  Department 
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makes  ACH  payments  available  to  the 
Federal  Reserve  Banks  in  time  for 
posting  at  the  commercial  banks  at  the 
opening  of  the  business  day  on  the  date 
of  maturity.  As  the  suggestion  of  a  1:00 
p.m.  payment  on  maturity  date  is  now 
being  met  by  the  Department,  it  will  not 
be  included  in  the  proposed  rule. 

(pi  The  final  comment  raised  several 
issues  related  to  the  yield  restriction 
and  rebate  rules  as  they  apply  to  pooled 
loan  programs.  The.  Department  believes 
the  changes  to  the  SLCS  program  in  the 
proposed  regulations  would  assist 
issuers  of  pooled  loan  bonds.  Other 
suggestions  would  be  more 
appropriately  dealt  with  in  the  tax 
regulations. 

As  a  restilt  of  these  comments  and 
decisions  within  the  Treastuy 
Department,  this  is  being  published  in 
proposed  form  to  give  market 
partidpanls  on  additional  conunent 
p«riod. 

n.  Sadion  By  Section  Snnimaiy 

Subpart  A — General  Information 

Provisions  included  in  the  general 
haJbnnation  section  apply  to  time 
deposit  and  demand  deposit  State  and 
Local  Government  Series  securities. 
Proposed  changes  from  the  1995 
regiilations  are  as  follows: 

Subpart  A — General  Information 

(1)  Section  344.0(b)— This  section 
would  be  changed  to  redefine  the  term 
"govermnent  body"  to  make  it  clear 
SLCS  securities  are  issued  only  to  state 
and  local  governments  and  not  to 
conduit  borrowers. 

(2)  Section  344.0(d)— h-aevi  section 
would  be  added  to  indicate  that  time 
deposit  SLGS  securities  would  be  issued 
in  a  minimum  amount  of  SI  ,000.  or  in 
any  increments  of  not  less  than  $1.00. 
Demand  Deposit  securities  could  be 
issued  in  any  increment  over  the  11,000 
minimum. 

(3)  Section  344.1(a)— This  section 
would  be  changed  to  note  that  copies  of 
the  circular  may  be  obtained  from  the 
Division  of  Special  Investments. 

(4)  Section  344.1lbj—J\.  new  section 
would  be  added  on  noncompliance 
which  applies  to  all  subparts  and  the 
present  noncompliance  section  in  each 
subpart  would  be  deleted.  This  section 
also  clarified  that  late  payment  fees  and 
administrative  fees  are  due  on  demand. 

Is)  Section  544.  1Cj>— Another  general 
section  would  be  added,  titled  General 
Redemption  Provisions,  stating  a 
security  may  not  be  called  for 
redemption  by  the  Secretary  of  the 
Treasury  prior  to  maturity.  If  a  security 
is  scheduled  for  redemption  on  a  non- 
business day,  it  would  be  redeemed  on 


the  next  business  day.  This  section 
would  apply  to  all  subparts  and 
duplications  of  this  section  that  exist  in 
the  present  regulations  would  be 
deleted. 

(e)  Section  344.1(i)—K  new  secticai 
wotild  be  added  to  clarify  that  any 
reference  to  days  refers  to  calendar  days, 
imless  otherwise  noted. 

Subpart  B^Time  Deposit  Securities 

(t)  Section  344.2(a)(1)— Tba  reference 
to  the  $1,000  minimum  would  be 
deleted  as  it  would  be  covered  in 
344.0(d).  Section  344.0(d)  would  also 
state  that  increments  above  the 
minimum  amount  could  be  purchased 
for  not  less^  than  $1.00  for  time  deposit 
securities.  The  minimum  maturify 
period  for  zero  percent  certificates  of 
indebtedness  would  be  reduced  from 
thirty  days  to  fifteen  days. 

(2)  Section  344.2(a)(2)— The  reference 
to  the  $1,000  minimum  amount  and  the 
$100  increment  above  this  amount 
would  be  deleted  as  it  would  be  covered 
in  the  new  general  section,  344.0(d). 

(3)  Section  344.2(a)(3)-TbB  reference 
to  the  $1,000  minimum  amount  and  the 
increment  above  this  amoimt  would  be 
deleted  as  it  would  be  covered  in  a  new 
general  section,  344.0(d). 

(4)  Section  344.2(b)— The  last 
sentence  of  this  section  would  state  the 
rates  specified  in  the  tables  are  five 
basis  points  below  the  then  current 
estimated  Treasury  borrowing  rate  for  a 
security  of  comparable  maturity.  Section 
344.2(c)(2)  would  clarify  that  the 
Department  may  employ  alternative 
methods  of  payment  other  than  by  ACH. 

(5)  Section  344.2(c)(2)— This  section 
would  be  amended  to  provide  for 
payment  of  redemptions  prior  to 
maturity  by  Fedwire. 

(6)  Section  344.3(b)(])—Tlu3  section 
would  be  amended  to  indicate  that 
subscriptions  must  be  received  by 
Public  Debt  at  least  five  days  prior  to 
issue  date  for  subscriptions  of  $10 
million  or  less  and  seven  days  for 
subscriptions  of  more  than  $10  million. 
Subscriptions  of  $10  million  or  less 
could  be  canceled  without  penalty  up  to 
five  days  before  the  date  of  issuance. 
Subscriptions  of  more  than  $10  million 
could  be  canceled  without  penalty  up  to 
seven  days  before  the  date  of  issuance. 

This  section  would  also  n()te  that  a 
subscription  sent  in  letter  form  would 
not  be  accepted  unless  it  provided  the 
Tax  Identification  Number  of  the 
government  body. 

In  the  example  of  an  initial 
subscription  in  letter  form,  the  words 
"or  other  entity"  have  been  deleted  to 
emphasize  that  the  proper  Tax 
identification  Number  to  insert  is  that  of 
the  state  or  local  government  owner,  not 


that  of  a  trustee  bank  or  a  conduit 
borrower. 

(?)  Section  344.3(bX4)—'nua  section 
would  be  revised  to  read  that  no  initial 
subscription  would  be  required  where  a 
final  subscription  is  received  at  least 
five  days  before  the  issue  date  for 
subscriptions  of  $10  million  or  less  and 
at  least  seven  days  before  the  issue  date 
for  subscriptions  of  over  $10  million. 

(8)  Section  344.3(c)— This  section 
would  be  amended  to  eliminate  all 
certifications  other  than  (3).  which  is 
being  reviled.  The  "all  or  nothing"  rule 
of  the  certification  in  (1)  Is  being 
eliminated  to  fecilitate  the  use  of  the 
time  deposit  securities  for  investment  of 
proceeds  that  are  subject  to  arbitrs^ 
rebate.  This  change  in  the  proposed 
regulations  should  alleviate  some  of  the 
need  to  calculate  rebate  if  funds  can  be 
invested  at  the  bond  yield  for  a  longer 
term.  In  general,  to  the  extent  that  the 
certifications  were  a  result  of  concerns 
about  abuse  of  the  tax  regulations  oimI 
the  SLCS  program,  the  Department  has 
determined  that  the  yield  restrictian  amd 
rebate  rules  are  more  appropriately 
enforced  under  the  tax  regulationa.  Qa 
cases  of  abuse  of  the  tax  regulaUoaa 
which  also  involve  SLGS  securitias 
these  enforcement  efforts  may  ba 
supplemented  by  the  Secretary's 
authorify  under  section  344.1(f)  la 
revoke  subscriptions.)  The  certificaiiaa 
in  (3)  %rould  be  revised  to  apply  oafy  la 
SLGS  securities  purchased  prior  to 
Deoember  27, 1976.  Certifications  in  t4J 
would  be  eliminated  because  of  ceitaia 
prior  changes  to  the  SLCS  securities 
regulations  (such  as  the  change  to  daily 
SLCS  securities  rates),  and  because  of 
proposed  changes  to  the  early 
redemption  penalties  under  section 
344.5,  contained  in  these  proposed 
regulations.  Additionally,  the  word 
"beneficial  owner"  is  being  changed  to 
"government  body"  to  make  it  clear  that 
the  proper  Tax  Identification  Number  to 
be  tised  is  that  of  the  govenunent  entity. 

(9) Section  344.4  General— This 
section  would  be  amended  to  state  that 
the  issue  date  of  a  subscription  may  not 
exceed  by  more  than  sixty  days  the  date 
the  subscription  was  received  by  Public 
Debt. 

(10)  Section  344.4(b)— This  section 
would  be  eliminated  as  it  is  now 
covered  in  the  general  provisions 
applicable  to  all  SLCS  securities, 
344.0(h). 

(1  ])  Section  344.S[a)—This  section 
would  be  eliminated  as  it  would  be 
covered  in  the  general  provisions 
applicable  to  all  SLGS  securities, 
344.0(i). 

(12)  Section  344.S(a)(2)— The  word 
"subscriber"  is  being  changed  to 
"government  body"  to  make  it  clear  that 
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the  proper  Tax  Idantilication  Number  to 
be  used  is  that  of  the  government  antit;. 

(13)  Section  344.5(bXl>-Thi*  section 
would  be  amended  to  provide  that  zero 
interest  caitificates  may  be  redeemed 
before  maturity  at  the  owner's  option  no 
earlier  than  fifteen  days  before  maturity 
for  certificates  of  fifteen  to  twenty-nine 
days  duration  and  no  earlier  than  thirty 
days  after  the  issue  date  in  the  case  of 

a  note  or  bond. 

(14)  Section  344.5(bX2>—'m*  section 
would  be  amended  to  change  the  word 
"subscriber"  to  "state  or  local 
government  body  owner"  in  the  3rd 
sentence  of  this  section.  This  section 
would  further  be  amended  to  read  that 
notice  of  redemption  must  be  received 
by  Public  Debt  no  less  than  ten  days 
before  the  requested  redemption  date, 
rather  than  the  current  fifteen-day 
requirement. 

(15)  Section  3**.5f6Jlf3>— This  would 
be  a  new  section  which  provides  for  the 
calculation  of  redemption  proceeds  for 
SLGS  securities  purchased  on  or  after 
the  effective  date  of  the  final  rule.  This 
section  would  change  the  formula  for 
determining  the  early  redemption  value 
of  SLGS  securities  to  one  where  the 
remaining  interest  and  principal 
payments  are  discounted  by  the  currant 
Treasury  borrowing  rate  for  the 
remaining  term  to  maturity  of  the 
security  being  redeemed. 

This  would  result  in  a  premium  in 
cases  where  the  Treasury  borrowing  rate 
is  lower  than  the  staled  interest  rate  of 
the  SLGS  securities.  This  section  would 
further  refsr  to  Appendix  B  at  the  end 
of  Part  344  for  the  calculation  of  the 
formula. 

This  section  would  also  read  that 
there  would  be  no  market  chai^  for 
zero  interest  time  deposit  securities.  The 
redemption  proceeds  for  a  zero  interest 
security  would  therefore  be  a  return  of 
the  principal  invested. 

Subpart  C— Demand  Deposit  Securities 

(1)  Section  344.S^a>— This  section 
would  be  revised  to  delete  the  reference 
to  a  Sl.OOO  minimum  investment  as  this 
would  be  covered  in  the  new  general 
section,  344.0(d). 

(2)  Section  344.6(b)(2)(i)—The 
Department  intends  to  publish  a  Federal 
Register  notice  when  the  SI.CS 
securities  regulations  are  finalized 
providing  the  marginal  tax  rate  and  the 
Treasury  Administrative  Cost  (TAC)  to 
be  used  in  the  demand  deposit  program. 
A  reduction  in  the  TAC  similar  to  the 
reduction  to  five  basis  points  is 
contemplated  in  the  differential 
between  time  deposit  SLCS  security 
rates  and  rales  on  similar  Treasury 
securities  in  the  open  market. 


(3)  Section  344.7(a)— This  section 
would  be  amended  by  stating  that 
subacriptiobs  ibr  SIO  millloD  or  less 
must  be  received  by  Public  Debt  at  least 
five  days  prior  to  the  date  of  issue  and 
would  require  that  subecriptioas  over 
$10  million  be  received  by  I^lblic  Debt 
at  least  seven  days  prior  to  the  data  of 
issue. 

(4)  Section  344.7fc/l>— This  section 
would  be  removed  since  under  the 
proposed  rule,  the  $35  million  cap  on 
issues  of  Hamjnd  depoait  securities 
would  be  eliminated. 

(5)  Section  344.7  (c)(2)  through 
fcjif5>— These  certifications  would  be 
eliininated  because  they  can  be 
administered  more  effectively  under  the 
tax  regulations  of  Section  148  of  the 
Intenul  Revenue  Code.  The  tax 
regulaUoDS  would~be  amended  to  reflect 
the  transfer  of  theaa  certifications  (to  the 
extent  not  already  covered  by  the  tax 
regulations). 

(B)  Section  344.«(6>— This  section 
would  be  eliminated  as  it  would  be 
covered  in  the  general  section 
applicable  to  all  SLGS  securities, 
344.1(h). 

(7)  Section  344.9fo>— This  section  will 
be  amended  to  provide  for  redemption 
payments  by  Pedwire. 

18)  Section  34<.9fb>— This  section 
would  be  amended  to  stale  that  notice 
of  redemptions  for  subscriptions  of 
more  than  $10  million  must  be  received 
at  least  three  business  days  prior  to  the 
scheduled  date  of  redemption. 
Redemption  notice  for  subscriptions  of 
$10  million  or  leas  would  remain 
unchanged  at  ooe  business  day. 

(9)  Section  344.9(c>— This  section  will 
be  eliminated  as  the  rules  regarding 
expenditure  of  proceeds  are  covered  by 
the  tax  regulations. 

Subpart  D — Special  Zero  Interest 
Securities 

(1)  Section  344.  JO— This  section 
would  be  amended  to  add  that  the 
Department  has  discontinued  the 
issuance  of  this  type  of  security  as  of  the 
effective  dale  of  the  final  rule.  The 
proposed  amendment  to  the  time 
deposit  security  subpart,  which  would 
permit  investment  for  rebate  and  yield 
restriction  purposes,  would  eliminale 
the  need  for  a  separate  Special  Zero 
Interest  Program.  Under  the  proposed 
revisions,  the  following  sections  of  this 
Subpart  would  apply  only  to  special 
zero  interest  securities  issued  before  the 
effective  dale  of  the  final  rule.  Subpart 
B.  governing  time  deposit  securities, 
would  be  changed  in  a  maimer  that 
permits  lime  deposit  zero  interest 
securities  to  bo  redeemed  without 
penalty.  Investors  that  hold  special  zero 
interest  securities  issued  prior  to  the 


eOsctive  date  of  the  final  rule  would  be 
able  to  redeem  these  securities  without 
penalty. 

(2)  Section  344.11— This  section 
would  be  eliminated. 

(3)  Section  344.12— This  section 
would  be  eliminated. 

(4)  Section  344.13— This  section 
would  now  became  Section  344.11  and 
remain  in  effect  for  the  special  zero 
interest  accounts  now  outstanding.  The 
minimum  holding  period  for  redeeming 
a  note  after  issue  date  would  be  changed 
bom  one  year  to  thirty  days.  The  word 
"subscriber"  will  be  changed  to 
"government  body"  to  clarify  that  the 
proper  Tax  Identification  Number  to  be 
used  is  that  of  the  government  entity. 
Redemption  notices  must  be  raoeived  by 
Public  Debt  within  the  proscribed 
limits. 

Appendix  A  to  Part  344— Thare 
would  be  a  clarifying  statement  that 
theaa  formulas  apply  to  SIjGS  securities 
issued  before  the  emctive  date  of  the 
final  rule. 

Appendix  B  to  Part  344— There  would 
be  a  new  formula  in  this  section  for 
determining  the  redemption  value  for 
all  early  redeemed  time  deposit  SLGS 
securities.  This  formula  would  reflect 
the  change  that  the  remaining  interest 
and  principal  payments  are  discounted 
by  the  Treasury  borrowing  rate  for  the 
remaining  term  to  maturity  of  the 
security  being  redeemed.  This  would 
result  in  a  premium  in  cases  where  the 
Treasury  borrowing  rate  is  lower  than 
the  staled  interest  rate  of  the  SLGS 
security. 


Procedural  Raqnirananla 

It  has  been  determined  this  propoaad 
rule  is  not  a  significant  regulatory  action 
as  defined  in  Executive  Order  12866. 
Therefore,  an  assessment  of  anticipated 
benefits,  costs  and  regulatory 
alternatives  is  not  required. 

Although  this  rule  is  being  issued  to 
secure  the  benefit  of  public  comment, 
the  rule  relates  to  matters  of  public 
contract,  as  well  as  the  borrowing  power 
and  fiscal  authority  of  the  United  Stales. 
The  notice  and  public  procedures 
requirements  of  the  A<uninistraHve 
Procedure  Act  are  inapplicable, 
pureuant  to  5  U.S.C.  553(a)(2).  As  no 
notice  of  proposed  rulemaking  was 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

The  proposed  rule  does  not  alter  the 
collection  of  information  previously 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget,  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1535-0091.  The 
principal  purpose  of  the  proposed  rule 
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is  to  make  the  SLGS  securities  program 
more  attractive  and  flexible  for 
investors.  The  revision  would  not 
impose  a  new  collection  of  information 
requirement. 

List  of  Subjects  in  31  CFR  Part  344 

Bonds,  Government  securities. 
Securities. 

Dated:  July  22, 1996. 
Gerald  Miufihy, 

Fiscal  Assistant  Secntary. 

For  the  reasons  set  forth  in  the 
preamble,  part  344  of  Utie  31  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  revised  to  read  as  follows: 

PART  344— REGULATIONS 
GOVERNING  UNITED  STATES 
TREASURY  CERTIFICATES  OF 
mOEBTEONESS,  TREASURY  NOTES, 
AND  TREASURY  BONOS— STATE  AND 
LOCAL  GOVERNMENT  SERIES 

Subpart  A— Oanaral  mtormaOon 

344.0  Ofliiriiig  of  securities. 

344.1  General  provisions. 

Subpart  B— Time  Dapoait  SaeurtOea 

344.2  Description  of  securities. 

344.3  SubscriptioD  for  purchase. 

344.4  Issue  data  and  payment. 

344.5  Redemption. 

Subpart  C— Demand  Oepoan  Sacuintsa 

344.6  Description  of  securities. 

344.7  Subscription  for  puichase. 

344.8  Issue  date  and  paymeoL 

344.9  Redemption. 

Subpart  D—Spadal  Zero  kitareat  Saeurltles 

344.10  General. 

344.11  Redemption. 

Appendix  A  to  Part  344 — Early 
Redemption  Market  Charge  Formulas 
and  Examples  for  Subscription  from 
September  1, 1989,  through  (date  of 
publication  of  final  rule) 
*  Appendix  B  to  Part  344 — Formula  for 
Determining  Redemption  Value  for 
Securities  Purchased.Bnd  Early- 
Redeemed  After  (date  of  publication  of 
final  rulel 

Aolhority:  26  U.S.C  141  note:  31  U.S.C 
3102etsei;., 

Subpart  A— OsneFal  InformaHon 
{344.0    Oflarfng  of  aecurtoea. 

(a)  In  order  to  provide  issuers  of  tax 
exempt  securities  with  investments 
which  allow  them  to  comply  with  yield 
restriction  and  arbitiage  rebate 
provisions  of  the  Internal  Revenue 
Code,  the  Secretary  of  the  Treasury 
ofliBre  for  sale  the  following  Slate  and 
Local  Government  Series  securities: 

(1)  Time  deposit  securities: 


Prpppaed  Rules 


39233 


(i)  United  Slates  Treasury  Certificates 
of  Indebtedness; 

(ii)  United  Slates  Treasury  Notes;  and 

(iii)  United  States  Treasury  Bonds. 

(2)  Demand  deposit  securities — 
United  Slates  Treasury  Certificates  of 
Indebtedness. 

(b)  As  appropriate,  the  definitions  of 
terms  used  in  part  344  are  those  found 
in  the  relevant  portions  of  the  Internal 
Revenue  Code  and  the  lax  regulations. 
The  term  "government  body"  refers  to 
issuers  of  state  or  local  government 
bonds  described  in  section  103  of  the 
Internal  Revenue  Code. 

(c)  The  securities  in  paragraph  (a)  of 
this  section  will  be  issued  in  a 
minimum  amount  of  $1,000,  or  in  any 
larger  amoiml  in  increments  of  not  less 
than  $1.00  for  time  deposit  securities 
and  in  any  increments  over  the  $1,000 
minimum  for  demand  deposit  securities 
above  the  stated  minimum. 

(d)  This  offering  will  continue  until 
terminated  by  the  Secretary  of  the 
Treasury. 


IM4.1 

(a)  Regulations.  United  Stales 
Treasury  securities — Slate  and  Local 
Government  Series  shall  be  subject  to 
the  general  regulations  with  respect  to 
United  Stales  securities,  which  are  set 
forth  in  the  Department  of  the  Treasury 
Circular  No.  300  (31  CFR  part  306),  to 
the  extent  applicable.  Copies  of  the 
circular  may  be  obtained  from  the 
Bureau  of  the  Public  Debt,  Division  of 
Special  Investments — Room  309,  200 
Third  Street.  P.O.  Box  396.  Parkersbuig, 
WV  26102-0396,  or  a  Federal  Reserve 
Bank  or  Branch. 

(b)  Issuance.  The  securities  will  be 
issued  in  book-entry  form  on  the  books 
of  the  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt,  Parkersburg. 
WV.  Transfer  of  securities  by  sale, 
exchange,  assignment,  pledge,  or 
otherwise  is  not  permitted. 

(c)  Trans/ers,  Securities  held  in  an 
account  of  any  pne  type,  i.e.,  time 
deposit,  demand  deposit,  or  special  zero 
interest,  may  not  be  transferred  within 
that  account  or  to  an  account  of  any 
other  type. 

(d)  Fiscal  agents.  Selected  Federal 
Reserve  Banks  and  Branches,  as  fiscal 
agents  of  the  United  States,  may  be 
designated  to  perform  such  services  as 
may  be  requested  of  them  by  the 
Secretary  of  the  Treasury  in  connection 
with  the  purchase  of,  transactions 
involving,  and  redemption  of,  the 
securities. 

(e)  Authority  of  subscriber.  Where  a 
commercial  bank  submits  an  initial  or 
final  subscription  on  behalf  of  a 
government  body,  it  must  certify  it  is 
acting  under  the  latter's  specific 


authorization.  Ordinarily,  evidence  of 
such  authority  will  not  be  required. 
Subscriptions  submitted  by  an  agent 
other  than  a  commercial  bank  must  be 
accompanied  by  evidence  of  the  agent's 
authority  to  act.  Such  evidence  must 
describe  the  nature  and  scope  of  the 
agent's  authorization,  must  specify  the 
legal  authority  under  which  the  agent 
was  designated;  and  must  relate  by  its 
terms  to  the  investment  action  being 
undertaken.  Subscriptions  unsupported 
by  such  evidence  will  not  bo  accepted. 

(f)  Reservations.  Transaction  requests, 
including  requests  for  subscription  and 
redemption,  will  not  be  accepted  if 
unsigned,  inappropriately  completed,  or 
not  timely  submitted.  Any  of  these 
actions  shall  be  final.  The  authority  of 
the  Secretary  to  waive  regulations  under 
31  CFR  306.126  applies  to  part  344.  Ttm 
Secretary  of  the  Treasury  reserves  the 
right: 

(1)  To  reject  any  application  for  tka 
purchase  of  securities  under  this 
offering: 

(2)  1o  refuse  to  issue  any  such 
securities  in  any  case  or  any  rlianes'  of 
cases;  and 

(3)  To  revoke  the  issuance  of  aoy 
security,  and  to  declare  the  iiiliii  !>■ 
ineligible  thereafter  to  subscribe  far 
securities  imder  this  offering,  if: 

(i)  Any  security  is  issued  on  the  baas 
of  an  improper  certification  or  other 
misrepresentation  by  the  subscriber 
(other  than  as  the  result  of  an 
inadvertent  error). 

(ii)  The  issuance  of  any  security  is  in 
conjunction  with  a  violation  of  the  tax 
regulations,  as  determined  by  the 
Internal  Revenue  Service  or 

(iii)  The  Secretary  deems  such  action 
to  be  in  the  public  inleresl. 

(g)  Debt  limit  contingency.  The 
Department  of  the  Treasury  reserves  the 
right  to  change  or  suspend  the  terms 
and  conditions  of  this  offering, 
including  provisions  relating  to 
'  subscriptions  for,  and  issuance  of, 
securities,  interest  payments, 
redemptions,  and  rollovers,  as  well  as 
notices  relating  hereto,  at  any  time  the 
Secretary  determines  that  issuance  of 
obligations  sufficient  to  conduct  the 
orderly  financing  operations  of  the 
United  Stales  cannot  be  made  without 
exceeding  the  statutory  debt  limit. 
Announcement  of  such  changes  shall  be 
provided  by  such  means  as  the 
Secretary  deems  appropriate. 

(h)  Noncompliance.  'The  penalty 
imposed  on  any  government  body 
which  fails  to  make  settiement  on  a 
subscription  once  submitted  and  not 
cancelEKl  timely  shall  be  to  render  the 
government  body  ineligible  thereafter  to 
subscribe  for  seciuities  under  any 
ofieiing  in  part  344  for  a  period  of  six 
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months,  beginning  on  the  date  the 
subscription  is  withdrawn  or  the 
piopoeed  issue  dale,  whichever  occurs 
Bret.  The  Division  of  Special 
Investments  may  determine  to  waive  the 
six-month  penalty,  pursuant  to  the 
provisions  governing  the  waiver  of 
regulations  set  forth  under  31  CFR 
306.126.  Where  settlement  occurs  after 
the  proposed  issue  date  and  the 
Division  of  Special  Investments 
determines,  pursuant  to  31  CFR 
306.126,  that  settlement  is  acceptable  on 
an  exception  basis,  the  six-month 
penalty  will  be  waived  and  the 
government  body  shall  be  subject  to  a 
late  payment  assessment.  The  late 
payment  assessment  will  equal  the 
amount  of  interest  that  would  have 
accrued  on  the  securities  from  the 
proposed  issue  date  to  the  date  of 
settlement,  as  well  as  an  administrative 
fee  of  $100  per  subscription. 
Assessments  of  late  payment  fees  and 
administrative  fees  under  part  344  are 
due  on  demand. 

(i)  General  redemption  provisions.  A 
security  may  not  be  called  for 
redemption  by  the  Secretary  of  the 
Treasury  prior  to  maturity.  Upon  the 
maturity  of  a  security,  the  Department 
will  make  payment  of  the  principal 
amount  and  interest  due  to  the  owner 
thereof.  A  security  scheduled  for 
redemption  on  a  non-business  day  will 
be  redeemed  on  the  next  business  day. 

(i)  Unless  otherwise  noted,  any 
reference  herein  to  days  refers  to 
calendar  days. 

Subpait  B— Tlnw  Dapoait  SactirWM 

1344,2    DatilpHon  a>  aeeuiltl— . 

(a)  Terms.  (1)  CertiBcates  will  be 
issued  with  maturity  periods  fixed  by 
the  government  body,  from  thirty  days 
up  to  and  including  one  year,  or  for  any 
intervening  period;  provided,  for 
certificates  that  bear  no  interest,  the 
maturity  period  may  be  fixed  by  the 
government  body  from  fifteen  days  up 
to  and  including  one  year  or  for  any 
intervening  period. 

(2)  T^otes.  The  notes  will  be  issued 
with  maturity  periods  fixed  by  the 
government  body,  from  one  year  and 
one  day  up  to  and  including  ten  years, 
or  for  any  intervening  period. 

(3)  Bonds.  The  bonds  will  be  issued 
with  maturity  periods  fixed  by  the 
government  tiody,  from  ten  years  and 
one  day  up  to  and  including  thirty 
years,  or  for  any  intervening  period. 

(b)  Interest  rate.  Each  security  shall 
bear  such  rate  of  interest  as  the 
government  body  shall  designate,  but 
the  rate  shall  not  exceed  the  maximum 
interest  rate.  The  applicable  maximum 
interest  rates  for  each  day  shall  equal 


rates  shown  in  a  SLCS  securities  rats 
table,  which  will  be  released  by  the 
Department  to  the  public  by  10:00  aJD„ 
Eastern  time,  each  business  day.  If  the 
Department  finds  that  due  to 
circTunstances  beyond  its  control  the 
rates  will  not  be  available  to  the  public 
by  10:00  a.m..  Eastern  time,  on  any 
given  business  day,  the  applicable 
interest  for  the  last  preceding  business 
day  shall  apply.  The  applicable  rate 
table  lot  any  subscription  is  the  one  in 
eSiact  on  the  date  the  initial  subscription 
is  received  at  Public  Debt.  Subscriptions 
received  on  a  non-business  day  will  be 
subject  to  those  interest  rates  which  are 
in  eSect  for  the  next  business  day.  The 
rates  specified  in  the  tables  are  five 
basis  points  below  the  then  current 
estimated  Treasury  borrowing  rale  for  a 
Treasury  security  of  comparable 
maturity  and  may  be  found  by  investors 
in  the  Commerce  Department's 
Economic  Bulletin  Board  or  may  be 
obtained  from  the  Division  of  Special 
Investment's  automated  fax  at  (304)480- 
7548  or  by  calUng  (304)  480-7752. 

(c)  Payment.  (1)  Interest  computation 
and  payment  dates.  Interest  on  a 
certificate  will  be  computed  on  an 
armuai  basis  and  will  be  paid  at 
maturity  with  the  principal.  Interest  on 
a  note  or  bond  will  be  paid  semi- 
annually. The  government  body  will 
specify  the  first  interest  payment  date, 
which  must  occur  any  time  between 
thirty  days  and  one  year  of  the  date  of 
issue,  and  the  final  interest  payment 
date  must  coincide  with  the  maturity 
date  of  the  security.  Interest  for  other 
than  a  fiiU  semi-annual  interest  period 
is  computed  on  the  basis  of  a  36S-day 
or  aee^y  year  (for  certificates)  and  on 
the  basis  of  the  exact  number  of  days  in 
the  half-year  (for  notes  and  bonds).  See 
appendix  to  subpart  E  of  Part  306  of  this 
chapter  for  rules  regarding  computation 
of  interest. 

(2)  Method  of  payment.  Payment  may 
be  made  by  the  Automated  Clearing 
House  method  (ACH)  forthe  owner's 
account  at  a  financial  institution 
designated  by  the  owner.  Redemptions 
prior  to  maturity  will  be  paid  by 
Fedwire.  To  the  extent  applicable, 
provisions  of  §  357.26  on  "Payments," 
as  set  forth  in  31  CFR  part  357  and 
provisions  of  31  CFR  part  370,  shall 
govern  ACH  payments  made  under  this 
offering.  The  Department  of  the 
Treasury  may  employ  alternate  payment 
procedures,  instead  of  ACH,  in  any  case, 
or  class  of  cases  where  operational 
considerations  necessitate  such  action. 

1344.3   Subactlptlon  lor  purctaM. 

(a)  Subscription  requirements. 
Subscriptions  for  purchase  of  securities 
under  this  offering  must  Iw  submitted  to 


the  Division  of  Special  Investments, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  P.O.  Box  396,  Parkotsburg,  WV 
26102-0396.  Initial  and  final 
subscriptions  may  be  submitted  by  iuc 
at  (304)  480-6818,  by  mail,  or  by  other 
carrier.  All  subscriptions  submitted  by 
mail,  whether  initial  or  final,  should  be 
sent  by  certified  or  registered  mail. 

(b)  Initial  subscriptions.  (1)  An  initial 
subscription,  either  on  a  designated 
Tieaaury  form  or  in  letter  form,  stating 
the  principal  amount  to  be  invested  and 
the  issue  date,  must  be  received  by 
Public  Debt  at  least  five  days  before  the 
issue  date  for  subscriptions  of  $10 
million  or  less,  and  at  least  seven  days 
before  the  issue  date  for  subscriptions  of 
over  $10  million,  but  in  no  event  will 
subscriptions  be  received  more  than  60 
days  prior  to  issue  date.  Subscriptions 
may  be  sent  by  facsimile  transfer  (fax) 
on  (304)  480-6818,  carrier  sendee,  U.S, 
Postal  Service  or  other  means.  If  the 
subscription  is  faxed,  the  original 
document  must  be  received  by  Public 
Debt  no  later  than  the  issue  date.  Initial 
subscriptions  of  SIO  million  or  leas  may 
be  canceled  without  penalty  by  the 
subscriber  prior  to  the  close  of  business 
on  the  fifth  day  before  issue  date.  If  the 
fifth  day  before  issue  date  falls  on  a  non- 
business day,  the  cancellation  must 
occur  on  the  preceding  business  day. 
Subscriptions  of  more  than  $10  million 
may  be  canceled  without  penalty  by  the 
subscriber  prior  to  the  close  of  business 
of  the  seventh  day  before  issue  date.  For 
example,  if  securities  totaling  $10 
million  or  less  are  to  be  issued  on  March 
16,  the  initial  subscription  must  be 
received  by  Public  Debt  no  later  than 
March  11.  If  securities  totaling  more 
than  $10  million  are  to  be  issued  on 
March  16,  the  initial  subscription  must 
be  received  by  Public  Debt  no  later  than 
Mar(±  9.  If  the  initial  subscription  is  in 
letter  form,  it  must  contain  the  Tax  , 

Identification  Numlwr  of  the 
government  body  or  it  will  not  be 
accepted.  It  should  read  substantially  as 
follows: 

To:  Bureau  of  the  Public  DtAA 

Pursuant  lb  Iho  provisions  of  Department 
of  the  Treasury  Circular.  FHiblic  Debt  Series 
No.  3-72,  curront  revision,  the  undersigned 
hereby  subscribes  for  United  States  Treasury 
Time  Deposit  Securities— Stale  and  l,ocal 
Govammeat  Series,  to  be  issued  as  entries  on 
the  books  of  the  Bureau  of  the  Public  Debt, 
Dopartment  of  the  Treasury,  in  Ihe  total 
amount  and  with  the  issue  date  siiown 
below,  which  date  is  at  least  fiva/aeven  days 
after  the  date  of  this  subscripticD: 

Principal  Amount  S    

Issue  Date 
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The  undersigned  agrees  the  final 
subscription  and  payment  will  be  lulimitted 
on  or  tiefiofB  the  issue  date. 

(Tax  IS).  Kiumber  of  state  or  local  government 
body  eligible  to  purchase  Stats  and  t^ocal 
Govemmant  Series  securities) 

(Name  of  stata  or  local  government  body 
eligible  to  purchase  State  and  Local 
Cjovemment  Series  securities) 


(Date) 


by 


[Signature  snd  Title) 


(2)  The  provisions  set  out  in 
paragraph  (e)  of  J  344.1,  dealing  %vith 
the  authority  of  the  subscriber  to  act  on 
behalf  of  a  govenmient  body,  and  in 

$  344.1(h),  relating  to  the  failure  to 
complete  a  subscription,  apply  to  Initial, 
as  well  as  final,  subscriptions. 

(3)  An  initial  subscription  may  be 
amended  on  or  before  the  issue  date,  but 
no  later  than  3:00  p.m..  Eastern  time,  on 
the  issue  date.  Notification  may  be  faxed 
to  the  Bureau  of  the  Public  Debt  at  (304) 
480-6818  provided  the  request  is  clearly 
identified  as  an  amendment  and  is 
immediately  followed  by  the 
submission,  by  mail  or  other  carrier,  of 
written  notification.  Amendments  to 
initial  subscriptions  are  acceptable  with 
the  following  exceptions: 

(i)  The  issue  date  may  no'fbe  changed 
to  require  issuance  earlier  than  the  issue 
date  originally  specified  or  to  require 
issuance  more  than  seven  days  later 
than  originally  specified.  If  such  change 
is  made,  notification  should  be  provided 
to  the  Bureau  of  the  Public  Debt  as  soon 
as  possible,  but  no  later  than  3:00  p.m.. 
Eastern  time,  one  business  day  before 
the  originally  specified  issue  date; 

(ii)  'loe  aggregate  amount  may  not  be 
changed  by  more  than  the  ten  percent 
limitation  set  out  in  paragraph  (c)  of  this 
section; 

(iii)  An  interest  rate  may  not  be 
changed  to  a  rate  that  exceeds  the 
maximum  interest  rate  in  the  table  that 
was  in  effect  for  a  security  of 
comparable  maturity  on  the  date  the 
initial  subscription  was  submitted;  and 

(iv)  Where  an  amendment  is  not 
submitted  timely,  the  Division  of 
Special  Investments  may  determine, 
pursuant  to  the  provisions  governing 
waiver  of  regulations  set  forth  under  31 
CFR  306.126.  that  such  an  amendment 
is  acceptable  on  an  exception  basis. 
Where  an  amendment  is  determined  to 
be  acceptable  on  an  exception  basis,  the 
amended  information  shall  be  used  as 
the  basis  for  issuing  the  securities,  and 
an  administrative  fee  of  $100  per 
subscription  will  be  assessed.  This 
administrative  fee  is  due  on  demand  as 


provided  for  in  $  344.1(h).  The  Secretary 
reserves  the  right  to  reject  amendments 
which  are  not  submitted  timely. 

(4)  No  initial  subscription  will  be 
required  where  a  final  subscription  is 
received  at  least  five  days  before  the 
issue  date  for  subscriptions  of  $10 
million  or  less  and  at  least  seven  days 
before  the  issue  date  for  subscriptions 
over  $10  million.  Such  final 
subscription  will  be  treated  as  the  initial 
subscription  for  purposes  of 
determining  the  applicable  interest  rate 
table  (see  §  344.2(b)),  and  may  be 
amended  on  or  before  the  issue  date, 
subject  to  the  exceptions  in  paragraph 
(b)(3)  of  this  section. 

(c)  Final  subscriptions.  A  final 
subscription  must  be  received  by  the 
Biueau  of  the  Public  Debt  on  or  before 
the  issue  date,  but  no  later  than  3.-00 
p.m..  Eastern  time,  on  the  issue  date. 
The  final  subscription  may  be  faxed  to 
the  Bureau  of  the  Public  Debt  at  (304) 
480-6818,  provided  the  fax  is  properly 
identified  as  a  final  subscription  and  is 
immediately  followed  by  the 
submission  of  the  original  subscription 
form  by  mail  or  other  carrier.  The  final 
subscription  must  be  for  a  total 
principal  amount  that  is  no  more  than 
ten  percent  above  or  below  the  aggregate 
principal  amotut  specified  in  the  initial 
subscription.  The  final  subscription, 
dated  and  signed  by  an  official 
authorized  to  make  the  purchase  and 
showing  the  taxpayer  identification 
number  of  the  government  body,  must 
be  accompanied  by  a  copy  of  the  initial 
subscription,  where  applicable.  The 
various  maturities,  interest  rates,  and 
interest  payment  dates  (in  the  case  of 
notes  and  bonds),  must  be  specified  in 
the  final  subscription,  as  well  as  the 
title(s)  of  the  designated  official(s) 
authorized  to  request  early  redemption. 
Final  subscriptions  submitted  for 
certificates,  notes  and  bonds  must 
separately  itemize  securities  of  each 
maturity  and  each  interest  rate.  The 
final  subscription  must  contain  a 
statement  by  the  subscriber  that  none  of 
the  proceeds  submitted  in  payment  is 
derived  (directly  or  indirectly)  6-om  the 
redemption  before  maturity  of  other 
securities  of  the  Slate  and  Ixcal 
Government  Series  purchased  on  or 
before  December  27, 1976. 

§344.4    Issue  data  and  payment. 

The  subscriber  shall  fix  the  issue  date 
of  each  security  in  the  initial 
subscription.  The  issue  date  must  be  a 
business  day  and  may  not  exceed  by 
more  than  sixty  days  the  date  the  initial 
subscription  was  received  by  Public 
Debt.  Full  payment  for  each 
subscription  must  be  submitted  by  the 
Fedwire  funds  transfer  system  with 


credit  directed  to  the  Treasury's  Ceoenl 
Account.  Full  payment  should  be 
submitted  by  3:00  p.m.,  Eastern  time,  to 
ensure  that  settlement  on  the  securities 
occura  on  the  date  of  issue. 


1344,5 

(a)  Redemption  before  maturity— fl] 
In  general.  A  seciuity  may  be  redeemed 
at  ihe  owner's  option  no  earlier  than 
twenty-five  days  after  the  issue  date  u 
the  case  of  a  certificate  of  thirty  days  v 
more,  no  earlier  than  fifteen  days  I 
the  scheduled  maturity  for  zero  i 
certificates  of  fifteen  to  twenty-nine 
days  duration,  and  no  earlier  than  T 
days  after  the  issue  date  in  the  can  al 
a  note  or  bond.  Partial  redemptioas  aaf 
be  requested  in  any  amoimt;  aamumt, 
an  account  balance  of  less  than  SUM 
will  be  redeemed  in  total. 

(2)  Notice.  Notice  of  redempb^  prim 
to  maturity  must  be  submitted.  aiAar  oo 
a  designated  Treasury  form  or  bv  laav. 
by  the  official(s)  authorized  to  rada^ 
the  securities,  as  shown  on  the  6mi 
subscription  form,  to  the  Divisioo  of 
Special  Investments,  Biu^au  of  the 
Public  Debt,  200  Third  Street,  P.O.  Bw 
396,  Parkersburg,  WV  26102-0396.  TW 
notice  may  be  submitted  by  fax  to  the 
Bureau  of  the  Public  Debt  at  (304)  480- 
6818,  by  mail  or  by  other  carrier.  The 
notice  must  be  received  by  Public  Debt 
no  less  than  ten  days  before  the 
requested  redemption  date,  but  no  more 
than  sixty  days  before  the  requested 
redemption  date.  The  notice  must  show 
the  account  number,  the  maturities  of 
the  securities  to  be  redeemed,  and  the 
Tax  Identification  Number  of  the 
government  body.  A  notice  of 
redemption  prior  to  maturity  may  not  be 
canceled. 

(3)  Redemption  proceeds — 
Subscriptions  on  or  after  [date  of 
publication  of  final  nilef  For  securities 
subscribed  for  on  or  after  (date  of 
publication  of  final  rule),  the  amount  o( 
the  redemption  proceeds  is  calculated 
as  follows: 

(i)  Interest.  If  a  security  is  redeemed 
before  maturity  on  a  date  other  than  a 
scheduled  interest  payment  date, 
interest  will  be  paid  for  the  fiactional 
interest  period  since  the  last  interest 
payment  date. 

(ii)  Redemption  value.  The  remaining 
interest  and  principal  payments  are 
discounted  by  the  current  Treasury 
borrowing  rate  for  the  remaining  term  to 
maturity  of  the  security  being  redeemed. 
This  does  not  apply  to  SLCS  securities 
purchased  before  Idate  of  publication  of 
final  rule).  The  term  "current  Treasury 
borrowing  rate"  is  determined  in 
accordance  with  §  344.2(b).  The 
formulas  for  calculating  the  redemption 
value  under  this  section  are  set  forth  in 
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Appendix  B  of  this  part.  Redemption 
proceeds  in  the  caae  of  a  zero-interest 
security  are  a  return  of  the  principal 
invested. 

(4)  Redemption  proceeds — 
Subscriptions  from  September  1, 1989, 
through  [date  one  day  prior  to 
publication  date  of  final  rule).  For 
securities  subscribed  for  from 
September  1, 1989,  through  [date  one 
day  prior  to  publication  date  of  final 
rule),  the  amount  of  the  redemption 
proceeds  is  calculated  as  follows: 

(i)  Interest.  If  a  security  is  redeemed 
before  maturity  on  a  date  other  than  a 
scheduled  interest  payment  date, 
interest  will  be  paid  for  the  fractional 
interest  period  since  the  last  interest 
payment  dale. 

(ii)  Market  charge.  An  amount  shall 
be  deducted  from  the  redemption 
proceeds  in  all  cases  where  the  currant 
borrowing  rate  of  the  Department  of  the 
Treasury  for  the  remaining  period  to 
original  maturity  of  the  security 
prematurely  redeemed  exceeds  the  rate 
of  interest  originally  fixed  for  such 
security.  The  amount  shall  be  the 
present  value  of  the  future  increased 
borrowing  cost  to  the  Treasury.  The 
annual  increased  borrowing  cost  for 
each  interest  period  is  determined  by 
multiplying  the  principal  by  the 
difference  between  the  two  rates.  For 
notes  and  bonds,  the  increased 
borrowing  cost  for  each  remaining 
interest  period  to  original  maturity  is 
determined  by  dividing  the  annual  cost 
by  two.  For  certificates,  the  increased 
borrowing  cost  for  the  remaining  period 
to  original  maturity  is  determined  by 
multiplying  the  annual  cost  by  the 
number  of  days  remaining  until  original 
maturity  divided  by  the  niunber  of  days 
in  the  calendar  year.  Present  value  shall 
be  determined  by  using  the  current 
Treasury  borrowing  rate  as  the  discount 
factor.  The  term  "current  Treasury 
borrowing  rete"  means  the  applicable 
rate  shown  in  the  table  of  maximum 
interest  rates  payable  on  United  States 
Treasury  securities — State  and  Local 
Government  Series — for  the  day  the 
request  for  early  redemption  is  received 
by  Public  Debt,  plus  %  of  1  percentage 
point.  Where  redemption  is  requested  as 
of  a  date  less  than  thirty  days  before  the 
original  maturity  date,  such  applicable 
rate  is  the  rate  shown  for  a  security  with 
a  maturity  of  thirty  days.  The  market 
charge  for  bonds,  notes,  and  certificates 
of  indebtedness  can  be  computed  by  use 
of  the  formulas  in  Appendix  A  to  this 
part. 

(5)  Redemption  proceeds — 
Subscriptions  from  December  28, 1976, 
through  August  31, 1989.  For  securities 
subscribed  for  bom  Decemher  28,  1976, 
through  August  31, 1989,  the  amount  of 


the  redemption  proceeds  is  calculated 
as  follows; 

(i)  Interest.  Interest  for  the  entire 
period  the  security  was  outstanding 
shall  be  recalculated  on  the  basis  of  the 
lesser  of  the  original  interest  rate  at 
which  the  security  was  issued,  or  tho 
interest  rata  that  would  have  been  set  at 
the  time  of  the  initial  subscription  bad 
the  term  for  the  security  been  for  the 
shorter  period.  If  a  note  or  bond  is 
redeemed  before  maturity  on  a  date 
other  than  a  scheduled  interest  payment 
date,  no  interest  will  be  paid  for  the 
fractional  interest  period  since  the  last 
interest  payment  date.  "n 

(ii)  Overpayment  of  interest.  If  there 
have  been  overpayments  of  interest,  as 
determined  under  paragraph  (b)(5)(i)  of 
this  section,  there  shall  be  deducted 
from  the  redemption  proceeds  the 
aggregate  amount  of  such  overpayments, 
pilus  interest,  compounded  semi- 
annually, thereon  from  the  date  of  each 
overpayment  to  the  date  of  redemption. 
The  interest  rete  to  be  used  in 
calculating  the  interest  on  the 
overpayment  shall  be  one-eighth  of  one 
percent  above  the  maximum  rate  that 
would  have  applied  to  the  initial 
subscription  had  the  term  of  the  security 
been  for  the  shorter  period. 

(iii)  Market  charge.  An  amount  shall 
be  deducted  from  the  redemption 
proceeds  in  alt  cases  where  the  current 
borrowing  rate  of  the  Department  of  the 
Treasury  for  the  remaining  period  to 
original  maturity  of  the  security 
prematurely  redeemed  exceeds  the  rate 
of  interest  originally  fixed  for  such 
security.  The  amount  shall  be  calculated 
using  the  formula  in  paragraph  (b](4)(ii) 
of  this  section. 

(6)  Redemption  proceeds — 
Suhscripfjons  on  or  before  December  27, 
1976.  (i)  For  securities  subscribed  for  on 
or  before  December  27, 1976,  the 
amount  of  the  redemption  proceeds  is 
calculated  as  follows. 

(ii)  The  interest  for  the  entire  period 
the  security  was  outstanding  shall  be 
recalculated  on  the  basis  of  the  lesser  of 
the  original  interest  rate  at  which  the 
security  was  issued,  or  an  adjusted 
interest  rate  reflecting  both  the  shorter 
period  during  which  the  security  was 
actually  outstanding  and  a  penalty.  The 
adjusted  interest  rate  is  the  Treasury 
rate  which  would  have  been  in  effect  on 
the  date  of  issuance  for  a  marketable 
Treasury  certificate,  note,  or  bond 
maturing  on  the  quarterly  maturity  date 
prior  to  redemption  (in  the  case  of 
certificates),  or  on  the  semi-annual 
maturity  period  prior  to  redemption  (in 
the  case  of  notes  and  bonds),  reduced  in 
either  case  by  a  penalty  which  shall  be 
the  lesser  o£ 


(A)  One-eighth  of  one  percent  times 
the  number  of  months  bom  the  date  of 
issuance  to  original  maturity,  divided  by 
the  number  of  fiill  months  elapsed  from 
the  date  of  issue  to  redemption;  or 

(B)  One-fouith  of  one  percent 

(iii)  There  shall  be  deducted  from  the 
redemption  proceeds,  if  necessary,  any 
overpayment  of  interest  resulting  from 
previous  payments  made  at  a  higher  rate 
based  on  the  original  longer  period  to 
maturity. 

(b)  IReservedj 


Subpwt 
Sacurtttas 

}344.e   D— crtpMon  o> ssoifldM. 

(a)  Terms:  The  securities  are  defined 
as  one-day  certificates  of  indebtedness. 
Each  subscription  will  be  established  as 
a  imique  account.  Securities  will  be 
automatically  rolled  over  each  day 
unless  redemption  is  requested. 

(b)  Interest  rate.  (1)  Each  security 
shall  bear  a  variable  rete  of  interest 
based  on  an  adjustment  of  the  average 
yield  for  three-month  Treasury  bills  at 
the  most  recent  auction.  A  new  rate  will 
be  effective  on  the  first  business  day 
following  the  regular  auction  of  throe- 
month  Treasury  bills  and  will  be  shown 
in  a  SLGS  securities  rate  table,  available 
to  the  public  on  such  business  day. 
Interest  will^  accrued  and  added  to 
principal  daily.  Interest  will  be 
computed  on  the  balance  of  the 
principal,  plus  interest  accrued  through 
the  immediately  preceding  day. 

(2)(i)  The  annualized  effective 
demand  deposit  rate  in  decimals, 
designated  "I"  in  Equation  1  is 
calculated  as: 


1  = 


:tI 


x(l-iOT»)-rAC 


(Equation  1) 


where: 

P=Average  auction  price  for  the  most 
recently  auctioned  13.-week 
Treasury  bill,  per  hundred,  to  three 
decimals. 

Y=36S  if  the  year  following  issue  date 
does  not  contain  a  leap  year  day 
and  366  if  it  does  contain  a  leap 
year  day. 

DTM^The  number  of  days  from  date  of 
issue  to  maturity  for  the  most 
recently  auctiotied  13-week 
Treasury  bill. 

MTR=Estimated  marginal  tax  rate,  in 
decimals,  of  purchasers  of  short- 
term  tax-exempt  bonds. 

TAOTreasury  administrative  costs,  in 
decimals. 
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(ii)  The  daily  factor  for  the  demand 
deposit  rate  is  then  calculated  as 
follows: 

DDR  =  (l  +  iy"^  -\ 

(Equation  2) 

(3)  Information  as  to  the  estimated 
average  marginal  tax  rate  and  costs  for 
administering  the  demand  deposit  State 
and  Local  Govertunent  Series  securities 
program,  both  to  be  determined  by 
Treasury  from  time  to  time,  will  be 
published  in  the  Federal  Register. 

(c)  Payment.  Interest  earned  on  the 
securities  will  be  added  to  the  principal 
and  will  be  reinvested  daily  until 
redemption.  At  any  time  the  Secretary 
determines  that  issuance  of  obligations 
sufficient  to  conduct  the  orderly 
financing  operations  of  the  United 
States  cannot  be  made  without 
exceeding  the  statutory  debt  limit,  the 
Department  will  invest  any  imredeemed 
demand  deposit  securities  in  special 
ninety-day  certificates  of  indebtedness. 
These  ninety-day  certificates  will  be 
payable  at  maturity,  but  redeemable 
before  maturity,  provided  funds  are 
available  for  redemption,  or  reinvested 
in  demand  deposit  securities  when 
regular  Treasury  borrowing  operations 
resume,  both  at  the  owner's  option. 
Funds  invested  in  the  ninety-day 
certificates  of  indebtedness  will  earn 
simple  interest  equal  to  the  daily  factor 
in  effect  at  the  time  demand  deposit 
security  issuance  is  suspended, 
multiplied  by  the  number  of  days 
outstanding. 

f  344.7    Sutwcitpllon  lor  pureheae. 

(a)  Subscription  requirements. 
Subscriptions  for  purchase  of  securities 
under  this  offering  must  be  submitted  to 
the  Division  of  Special  Investments, 
Bureau  of  the  Public  Etebt,  200  Third 
Street,  P.O.  Box  396,  Parkersburg,  WV 
26102-0396.  Subscriptions  must  be 
submitted  on  a  designated  Treasury 
form,  must  specify  the  principal  amount 
to  be  invested  and  the  issue  date,  and 
must  be  signed  by  an  official  authorized 
to  make  the  purchase.  The  Bureau  of  the 
Public  Debt  must  receive  the 
subscription  at  least  five  business  days 
before  the  issue  date  for  subscriptions  of 
$10  million  or  less  and  at  least  seven 
business  days  before  the  issue  date  for 
subscriptions  of  more  than  $10  million. 
Subscriptions  for  more  than  $10  million 
can  be  canceled  without  penalty  up  to 
seven  days  prior  tc  the  issue  date. 
Subscriptions  for  $10  million  or  less 
may  be  canceled  without  penalty  up  to 
five  days  prior  to  the  issue  date.  The 
subscription  may  be  submitted  by  fax  at 
(304)  480-6818,  by  certified  or 


registered  mail,  or  by  other  carrier.  If 
faxed,  the  original  subscription  form 
must  be  received  by  the  Division  of 
Special  Investments  by  3:00  p.m.. 
Eastern  time,  oa  the  issue  date.  Public 
Debt  will  not  accept  subscriptions  for 
demand  deposit  securities  more  than  60 
days  prior  to  the  issue  dale. 

(b)  Amending  subscriptions.  The 
principal  amount  to  be  invested  may  be 
changed  without  penalty  on  or  before 
the  issue  date,  but  no  later  than  1:00 
p.m.  Eastern  time,  on  the  issue  date.  The 
request  must  be  clearly  identified  as  an 
amendment  and  must  be  followed 
immediately  by  the  submission,  by  mail 
or  other  carrier,  of  written  notification. 
Where  an  amendment  is  not  submitted 
timely,  the  Division  of  Special 
Investments  may  determine,  pursuant  to 
the  provisions  governing  waiver  of 
regulations' set  forth  under  31  CFR 
306.126,  that  such  an  amendment  is 
acceptable  on  an  exception  basis.  Where 
an  amendment  is  determined  to  be 
acceptable  on  an  exception  basis,  the 
amended  information  shall  be  used  as 
the  basis  for  issuing  the  securities,  and 
an  administrative  foe  of  $100  per 
subscription  will  be  assessed.  This 
administrative  fee  is  due  on  demand  as 
provided  for  in  S  344.1(h).  The  Secretary 
reserves  the  right  to  reject  amendments 
which  are  not  submitted  timely. 

{344.B    iaeue  date  and  payment 

The  subscriber  shall  fix  the  issue  date 
on  the  subscription,  the  issue  date  to  be 
8  business  day  at  least  five  business 
days  after  receipt  of  the  subscription  by 
the  Division  of  Special  Investments  for 
subscriptions  of  $10  million  or  less  and 
seven  business  days  after  receipt  of  the 
subscription  by  the  Division  of  Special 
Investments  for  subscriptions  more  than 
$10  million.  Full  payment  for  each 
subscription  must  be  submitted  by  the 
Fedwire  fimds  transfer  system  with 
credit  directed  to  the  Treasury's  General 
Account.  Full  payment  should  be 
received  by  the  Division  of  Special 
Investments  by  3:00  p.m..  Eastern  time, 
to  ensure  that  settlement  on  the 
securities  occurs  on  the  issue  date. 

§344,9    Radanvtion. 

(a)  Generol.  A  security  may  be 
redeemed  at  the  owner's  option, 
provided  a  request  for  redemption  is 
received  not  less  than  one  business  day 
prior  to  the  requested  redemption  date 
for  redemptions  of  $10  million  or  less 
and  received  not  less  than  three 
business  days  for  redemptions  of  more 
than  $10  million.  Partial  redemptions 
may  be  requested  in  any  amount; 
however,  an  account  balance  of  less 
than  $1,000  will  be  redeemed  in  total. 
Payment  will  be  made  by  Fedwire. 


(b)  Notice.  Notice  of  redemptioa  aiM 
be  submitted,  either  on  a  designated 
Treasury  form  or  by  letter,  by  the 
offidaKs)  authorized  to  redeem  the 
securities,  as  shown  on  the  subscripiMn 
form,  to  the  Division  of  Special 
Investments,  Bureau  of  the  Public  Daiil. 
200  Third  Street,  P.O.  Box  396, 
Parkersburg,  WV  26102-0396.  The 
notice  may  be  submitted  by  fax  to  the 
Bureau  of  the  Public  Debt  at  (304)  480- 
6818,  by  mail,  or  by  other  carrier.  The 
notice  must  show  the  account  number 
and  the  Tax  Identification  Number  of 
the  government  body.  The  notice  of 
redemption  must  be  received  at  the 
Bureau  of  the  Public  Debt  by  1 HX)  pjn.. 
Eastern  time  on  the  required  day. 

Subpart  D— Special  Zero  Inlerael 
Securltiea 


(344.10 

Provisions  of  subpart  B  of  thisj>art 
(Time  Deposit  Sectuitles)  apply  except 
as  specified  in  subpart  D  of  this  part. 
Special  zero  interest  securities  will  no 
longer  be  issued  alter  [date  of 
publication  of  final  rulej.  All  zero 
interest  securities  issued  afrer  (date  of 
pubUcation  of  final  rule]  are  zero 
interest  time  deposit  securities,  subject 
to  the  rules  of  subpart  B  of  this  part. 


S344.11 

(a)  General.  Provisions  of  $  344.S(a) 
apply. 

(b)  Before  maturity.  (1)  In  general.  A 
security  may  be  redeemed  at  the 
owner's  option  no  earlier  than  twenty- 
five  days  after  the  issue  date  in  the  case 
of  a  certificate  and  thirty  days  after  the 
issue  date  in  the  case  of  a  note.  No 
market  charge  or  penalty  shall  apply  in 
the  case  of  the  redemption  of  a  speciai 
zero  interest  security  before  maturity. 

(2)  Notice.  Notice  of  redemption  prior 
to  maturity  must  be  submitted,  either  on 
a  designated  Treasury  form  or  by  letter, 
by  the  official[s)  authorized  to  redeem 
the  securities,  as  shown  on  the  final 
subscription  form,  to  the  Division  of 
Special  Investments,  Bureau  of  the 
Public  Debt,  200  Third  Street,  P.O.  Box 
396,  Parkersburg.  WV  26102-0396.  The 
notice  may  be  submitted  by  fax  to  the 
Bureau  of  the  Public  Debt  at  (304)  480- 
6818,  by  mail,  or  by  other  carrier.  The 
notice  must  show  the  account  number, 
the  maturities  of  the  securities  to  be 
redeemed,  and  the  Tax  Identification 
Number  of  the  government  body.  The 
notice  must  be  received  by  Public  Debt 
no  less  than  fifteen  days  before  the 
requested  redemption  date,  but  no  more 
than  sixty  days  before  the  requested 
redemption  date.  A  notice  of 
redemption  prior  to  maturity  cannot  be 
canceled. 
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Appendix  A  to  Part  344— Early 
Redemption  Market  Change  Formulas 
and  Examples  for  subscriptions  bom 
September  1, 1989.  through  [date  of 
publication  of  final  rule) 

A.  The  amount  of  the  market  charge 
for  bonds  and  notes  issued  before  (date 
of  publication  of  final  rule)  can  be 
determined  by  the  following  foranula: 


M  = 


mm^ 


"im 


(Eqiutiaol) 

when: 

MsMarket  charge 

bsincreased  annual  borrowing  cost  (i.e.. 
prindpsl  multiplied  by  the  excess 
current  borrowing  rate  for  the 
period  from  redemption  to  original 
maturity  of  note  or  bond  over  the 
rate  for  the  security) 


renumber  of  days  from  redemption  date 
to  next  interest  payment  date 

ssnumber  of  days  in  current  semi- 
annual  period 

isTreasury  bonowing  rate  over  the 
remaining  term  to  maturity,  based 
on  semi-annual  interest  payments 
and  expressed  in  decimals. 

n=number  of  remaining  full  semi- 
annual periods  btnn  the  ledemptitm 
date  to  the  original  maturity  date, 
except  that  if  Uie  redemption  date  is 
on  an  interest  payment  date,  n  will 
be  one  less  than  the  number  of  full 
semi-annual  periods  remaining  to 
maturity. 


v' =l/(I-t-i/2)* -presentvahie-of  1  dueattheendof  nperiods 

(Equatioo2) 
1 -=(l-v")/(i/ 2)  =  v  +  v*+v'-l-._-Hv' =  present  vahie  of  I  per  period  for  nperiods 

(Equations) 

B.  The  application  of  this  formula  may  be  illustrated  by  the  following  example: 

(1)  Assume  that  a  $600,000  note  is  issued  on  )uly  1.  1985.  to  mature  on  July  1.  1995.  Interest  is  payable  at 
a  rate  of  8%  on  January  1  and  July  1. 

(2)  Assume  that  the  note  is  redeemed  on  February  1,  1989,  and  that  the  current  boirowing  rate  for  Treasury  at 
that  time  for  the  remaining  period  of  6  years  and  150  days  is  11%. 

(3)  The  increased  annual  bonowing  cost  is  $18,000.  ($600.000)x(lV)(>  -  8%) 

(4)  The  market  charge  is  c<Hnputed  as  follows: 


($18.(XI0/2)x(lS0/181)-t-($18.0(»/2)a, 


l+(lS0/18lX.n/2) 
(Equation  4) 
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_  ($7,458J6)+($9,000)fl^^ 
1.04SS80111 
(Equations) 


($7,458J6)+($9,000)x 


M  = 


1- 


(l-h.11/2)" 


(.11/2) 


M  = 


M 


1.04SS80111 
(Equation  6) 

($7.458J6)+($9.000X8.618517849) 
1.04SS80111 
(Equation?) 

($7.4S8.56)+($77.566.66) 
1.04SS801I1 
(EquadonS) 
M  =  $8U18.71 
(Equation  9) 


C  The  amotmt  of  the  market  charge 
for  certificates  issued  before  [date  of 
publication  of  final  rule]  can  be 


determined  through  use  of  the  following 
formula: 


s 

(Equation  10) 


where: 

M=market  charge 

b=increased  borrowing  cost  for  full 

period 
r=number  of  days  from  redemption  date 

to  original  maturity  date 
s=number  of  days  in  current  annual 

■period  (365  or  366) 


i=current  borrowing  rate  expressed  in 
decimals  (discount  factor) 

D.  The  application  of  this  formula 
may  be  illustrated  by  the  following 
example: 

(1)  Assume  that  a  $50,000  certificate 
is  issued  on  March  1, 1987,  to  mature 
on  November  1, 1987.  Interest  is  payable 
at  a  rate  of  10%. 


(2)  Assume  that  the  certificate  is 
redeemed  on  July  1, 1987,  and  that  the 
current  borrowing  cost  to  Treasury  for 
the  123-day  period  from  July  1, 1987,  to 
November  1. 1987,  is  11.8%. 

(3)  The  increased  annual  borrowing 
cost  is  $900.  ($50,000)x(11.8%  - 10%) 

(4)  The  market  charge  is  computed  as 
follows: 
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Appendix  B  to  Part  344 — Fonnula  for 
Detennining  Redemption  Value  for 
Securities  Purchased  and  Early- 


and  secondly,  the  redemption  value  per 
§  344.5(a)(3)(ii)  is  calculated  using  the 
following  equation: 


Hi) 


1+ 

(Equation  11) 

$303.29 
1.039764384 
(Equatioal2) 

$291.69 
(Equation  13) 


Redeemed  After  (date'  of  publication  of 
final  rule) 

The  total  redemption  value  for  bonds 
and  notes  can  be  determined  by  the 
following  two  steps: 


First,  accrued  interest  payable  in 
accordance  with  Section  344.S(a)(3)(i)  is 
calculated  using  the  following  formula: 


(Equation  14) 


RV 


iMh 


+  100v" 


-AI 


1+ 


where: 

RV=RedempUon  value  per  $100 
principal 

AI=:Accrued  interest=l(s-r)/s)x(C72) 

r=Number  of  days  from  redemption  date 
to  next  interest  payment  date 

s^number  of  days  in  current  semi- 
annual period 

i=Treasury  borrowing  rate  over  the 
remaining  term  to  maturity,  based 


im 


(Equation  IS) 


on  semi-annual  interest  payments 
and  expressed  in  decimals 

C=the  regular  annual  interest  per  $100 
principal 

h=number  of  remaining  full  semi- 
annual periods  from  the  redemption 
date  to  the  original  maturity  date, 
except  that,  if  the  redemption  date 
is  an  interest  payment  date,  n  will 
be  one  less  than  the  number  of  full 


semi-annual  periods  remaining  to 

maturity. 
v"=l/(l+i/2)"=present  value  of  1  due  at 

the  end  of  n  periods 
a„={l  -  v°)/(i/2)=v  +  v2  +  v3  +  ...  + 

v»=present  value  of  1  per  period  for 

n  periods 
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OEPARTKBrr  OF  COMMERCE 

Econoflite  Davatopmant 
AdnlnMiiUun 

tDocKM  No.  Maao2065-a2i»-aq 

RM  0eiO-ZAO3 

NMoMl  Technical  AaaMMM, 
Raaaareh  and  Evahiadoo-AddMaoal 
Raquaat  For  Propoaaia 

AQENCY:  Economic  Development 

AdiBiiiistntian.(EDA),  Oapartment  of 

CoTnnieroe. 

ACTION:  Notice  of  availability  of  funds. 


:  A  total  of  $328,500,000  is 
available  lo  EDA  for  all  of  its  piograms 
for  FY  1996  [See  Notice  of  Funding 
Availability  for  FY  1996  at  61  FR 
29526).  of  which  approxiniately 
$2,125,000  (including  funds  to  be 
transftSTsd  to  EDA  from  the  Department 
of  Defense's  Office  of  Economic 
Adjustment.  DOD/OEA)  is  or  will  be 
available  for  National  Technical 
Assistance  and  for  Research  and 
Evaluation  for  specific  projects  which 
will  aid  in  better  understanding  the 
causes  of  and  solutions  to  economic 
distress/  underemployment  and 
unemployment  throughout  the  Nation 
in  the  specific  priority  areas  described 
herein.  EDA  published  a  Request  for 
Proposals  in  61  FR  31782,  June  20, 
1996.  hereinafter  refisrred  to  as  NOFA- 
RFP  #1  requesting  proposals  for  projects 
to  be  funded  under  these  programs.  EDA 
is  soliciting  proposals  for  the  specific 
project  described  in  this  Notice 
(hereinafter  referred  to  as  NOFA-RFP 
*2)  to  be  funded  if  acceptable  proposals 
are  received.  If  a  proposal  submitted 
under  NOFA-RFP  #2  is  funded  during 
this  fiscal  year,  it  will  be  funded  from 
funds  remaining  after  consideration  of 
applications  submitted  under  NOFA- 
RFP  «,  if  any.  This  NOFA-RFP  #2 
describes  the  conditions  under  which 
eligible  applications  for  this  program 
under  either  National  Technical 
Assistance  (13  CFR  Part  307,  Subpart  C) 
or  Research  and  Evaluation  (13  CFR  Part 
307.  Subpart  A)  will  be  accepted  and 
selected  for  funding.  It  is  not  known  at 
this  time  whether  National  Technical 
Assistance  or  Research  and  Evaluation 
funds  will  be  used  for  the  project 
described  herein,  because  such  funding 
is  contingent  upon  the  availability,  if 
any.  of  funds  under  each  program,  as 
well  as  the  primary  focus  of  the  project 
to  be  funded. 

DATES:  Full  proposals  must  be  received 
in  the  Office  of  Technical  Assistance 
and  Research  (see  Addresses  section 
below)  by  close  of  business,  August  IS, 
1996,  followed  by  submission  of 


completed  apphcations,  OMB  Control 
Number  0610-0094,  from  proponents 
selected  by  EDA,  at  a  date  to  be 
deteimined  by  EDA.  EDA  will  make  the 
award  by  September  30, 1996. 
ADDRESSES:  Send  proposals,  and  later 
full  applications,  if  invited  to  do  so,  (see 
Section  IV)  to  either:  Lewis  R.  Podolske, 
Technical  Assistance  Program, 
Economic  Development  Administration, 
Room  7315,  U.S.  Department  of 
Commerce,  Washington,  D.C  20230 
(National  Technical  Assistance);  or  John 
}.  McNamee.  Research  and  Evaluation 
Program,  Economic  Development 
Administration.  Room  7315,  U.S. 
I>partment  of  Commerce,  Washington, 
D.C.  20230  (Research  and  Evaluation). 
FOR  FURTHER  WFORMATtON  CONTACT:  John 
J.  McNamee.  (202)  482-4085  (Research 
and  Evaluation);  Lewis  R.  Podolske, 
(202)  482-2127  (National  Technical 
Assistance);  or  David  McDwain,  (202) 
482-5265,  (Public  Works,  Flood 
Coordinator). 

SUPPIEMENTARY  MFOMMTWN: 
L  iBlradDctioa 

A.  Authority 

The  Public  Works  and  Ectmomic 
Development  Act  of  1965,  (Pub.  L.  89- 
136.  42  U.S.C.  3121-3246h).  as 
amended  (PWEDA)  at  §  3151  authorizes 
EDA  to:  provide  technical  assistance 
which  would  be  useful  in  reducing  or 
preventing  excessive  unemployment  or 
underemployment  by  conducting, 
among  other  things,  studies  evaluating 
the  needs  of.  and  the  development  of 
potential  for  economic  growth  in 
distressed  areas  (42  U.S.C.  3151(a)):  and 
to  conduct  a  program  of  research  to 
assist  in  the  formulation  and 
implementation  of  national,  state  and 
lo<^  programs  to  raise  income  levels 
and  other  solutions  to  the  problems  of 
unemployment,  underemployment, 
underdevelopment  and  chronic 
depression  in  distressed  areas  and 
regions  (42  U.S.C  3151(c)(B)).  The 
Omnibus  Appropriations  Act  of  1996, 
Public  Law  104-134,  makes  funds 
available  for  these  programs. 

B.  Catalog  of  Federal  Domestic 
Assistance 

11.303  Economic  Development- 
Technical  Assistance;  11.312  Economic 
Development — Research  and  Evaluation 
Program. 

C.  Prograni  Descriptions 

For  descriptions  of  these  programs  see 
EDA'S  firul  rule  at  13  CFR  chapter  m. 
61  FR  7979,  March  1,  1996,  as  corrected 
at  61  FR  15371,  April  8, 1996,  and  iU 
interim-final  rule  at  60  FR  49670, 
September  26, 1995. 


D.  Additional  Information  and 
Requirements 

No  award  of  Federal  funds  will  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either:  (1)  The  delinquent  accoimt 
is  paid  in  full;  (2)  A  negotiated 
repayment  schedule  is  established  and 
at  least  one  payment  is  received;  or  (3) 
Other  arrangements  satisbctory  to  DoC 
are  made. 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Applicants  seeking  an  early  start,  i.e., 
to  begin  a  project  before  EDA  approval, 
must  obtain  a  letter  from  EDA  allowing 
such  early  start.  Such  approval  may  be 
given  with  the  understanding,  that  an 
early  start  does  not  constitute  project 
approval.  Applicants  should  be  aware 
that  if  they  incur  any  costs  prior  to  an 
award  being  made  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  EDA  to  cover 
pre-award  costs. 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  imder 
any  EDA  program  must  not  exceed 
either  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award,  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
less. 

If  an  application  is  selected  for 
funding,  EDA  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  an  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  sole 
discretion  of  EDA. 

Unless  otherwise  noted  below, 
eligibility,  program  objectives  and 
descriptions,  application  procedures, 
selection  procedures,  evaluation  criteria 
and  other  requirements  for  all  programs 
are  set  forth  in  EDA's  final  rule  at  13 
CFR  Chapter  ID,  61  FR  7979,  March  1, 
1996.  as  corrected  at  61  FR  15371,  April 
8, 1996,  and  its  interim-final  rule  at  60 
FR  49670,  September  26, 1995. 

n.  Areas  of  ^lecial  Emphasis 

EDA  seeks  proposals  for  the  specific 
project  described  as  follows: 

•  Evaluate  and  Develop  a  Model 
Based  on  the  Midwest  Flood  of  1993. 

EDA  invites  proposals  to  study  the 
managninent  and  implementation  of 
disaster  assistance,  and  to  develop  a 
model  for  use  by  governmental  agencies 
and  others  interested  in  implementing 
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future  programs  far  supporting 
economic  recovery  of  affected  disaster 
areas.  The  test  subject  for  this  project  is 
EDA's  implementation  of  its  grant 
program  to  aid  communities  that  were 
impacted  by  the  Midwest  Flood  of  1993. 

Bacliffound:  Though  there  are  other 
programs  that  provide  financial 
assistance  to  aid  communities  ofiiscted 
by  disasters,  only  EDA  projects  for  the 
Midwest  Floods  of  1993  are  being 
analy2»d  in  this  project.  The  Midwest 
Flood  of  1993  affected  nine  states: 
Illinois,  Iowa,  Kansas.  MinnesolB, 
Missouri.  Nebraska.  North  Dakota, 
South  Dakota,  and  Wisconsin.  Congress 
appropriated  J200  million  to  EDA  for 
emergency  expenses  resulting  from  the 
flood,  which  EDA  used  to  assist  in  the 
development  of  post  disaster  economic 
recovery  strategies  and  to  meet  local 
infrastructure  needs  not  covered  by 
other  Federal  programs.  This  EDA  effort 
encompassed  a  broad  geographic  area 
impacted  by  the  flood,  and  depended 
upon  coordination  with  nine  state 
governments,  with  different  capacities 
of  the  affected  states  to  deal  with  the 
disaster,  and  a  wide  variety  of  issues  to 
be  dealt  with.  It  also  involved  program 
coordination  with  two  EDA  regional 
offices,  resulted  in  the  development  of 
streamlined  project  processing,  and  on 
"ad  hoc"  system  of  interagency 
coordination  to  avoid  funding 
duplication.  In  addition,  EDA 
transferred  funds  to  the  U.S.  Army 
Corps  of  Engineers  for  their 
participation  in  the  levee  repair 
component  of  the  flood  relief  efforts. 

Scope  of  Worli:  The  successfiil 
applicant  will  (1)  assess  whether  the 
EX)A  post-disaster  assistance  was 
appropriate  and  gave  communities  a 
better  chance  to  enhance  their  economic 
recovery  beyond  their  immediate 
emergency  needs:  (2)  evaluate  whether 
such  assistance  bos  ramifications 
beyond  the  inmiediate  disaster  impact 
area;  (3)  assess  to  what  extent  changes 
in  project  implementation  timeframes 
were  due  to  changes  in  grantee  priorities 
or  other  external  conditions,  and 
investigate  whether  a  time  line  for  grant 
implementation  should  take  into 
account  the  nature  of  the  EDA  assisted 
projects  and  the  normal  disaster 
recovery  process;  (4)  examine  the 
effectiveness  of  EDA's  efforts  and 
recommend  key  performance  measures 
which  EDA  and  others  can  use  to  assess 
implementation  of  future  EDA  and  other 
disaster  assistance;  (5)  compare  the 
EDA/Corps  of  Engineers  levee  repair 
program  to  those  of  other  government 
agencies  (e.g.,  the  Department  of 
Agriculture's  Soil  Conservation 
Services)  to  determine  best  practices; 
and  (6)  highlight  possible  areas  for 


improving  the  post-disaster  assistance 
process. 

EDA  is  interested  in  measuring 
overall  program  performance,  by 
assistance  categories,  that  is,  by  the 
types  of  grants  made,  in  undertaking 
this  analysis,  the  applicant  will  need  to 
examine  selected  grant  files,  interview 
EDA  staff,  interview  state  and  local 
officials  and  others  involved  in 
implementing  the  recovery  process  in 
the  affected  communities,  'the  resulting 
data  must  be  appropriately  analyzed 
and  the  results,  with  recommendations 
as  appropriate,  presented  in  a  final 
report  to  be  avaUable  for  use  by  all 
Federal  and  state  agencies  and  other 
interested  parties.  All  project  records 
are  located  in  or  are  accessible  through 
the  Denver  and  Chicago  regional  offices. 

The  applicant  will  also  be  required  to 
conduct  briefings  and  training 
workshop  for  entities  interested  in  the 
results  of  this  project.  These  briefings 
and  training  workshops  will  be 
conducted  in  Washington.  DC.  and  the 
six  EDA  regions,  and  will  total  no  more 
than  one  such  briefing/workshop  for 
each  of  the  seven  locations. 

Cost:  If  this  project  isiunded  under 
the  Na'lonal  Technical  Assistance 
program:  if  properly  justified,  the 
Assistant  Secretary  may  consider  a 
waiver  of  the  required  25  percent  local 
share  of  the  project  cost;  if  this  project 
is  funded  under  the  Research  and 
Evaluation  program:  no  local  match  is 
reouired. 

Timing:  This  project  should  be 
completed  and  the  final  report 
submitted  by  September  30, 1997. 

•  Other  Models  of  Performance 
Measurement  and  Program  Impact 
Analyses  of  Economic  Development 
Proraiuns  or  Projects. 

Ql)A  funds  a  variety  of  economic 
development  projects  to  help 
economically  distressed  communities 
generate  long-term,  private  sector  jobs 
and  diversify  their  economies.  These 
include  planning,  technical  assistance, 
research,  infrastructure,  and  revolving 
loan  fund  projects.  Other  Federal  and 
state  agencies  fund  similar  economic 
development  projects.  EDA  is  currently 
seeking  to  develop  expertise  in 
meastiring  the  effectiveness  of  these 
kinds  of  economic  development  efforts. 
In  addition  to  the  specific  proposals 
requested  in  NOFA-RFP  #s  1  and  2, 
should  there  be  funds  left  in  either  the 
Research  and  Evaluation  or  National 
Technical  Assistance  Programs  after  the 
first  round  of  projects  in  NOFA-RFP  #8 
1  and  2.  we  would  consider  additional 
economic  development  program 
performance  measurement  and 
economic  impact  analysis  proposals  that 
qualified  applicants  may  wish  to 


submit.  Should  resourtxs  be  available, 
we  would  select  projects  on  the  basis  of 
the  requirements  listed  in  EDA's 
Regulations  at  13  CFR  Chapter  m.  61  PR 
7979,  March  1 .  1996,  as  corrected  at  61 
FR  15371,  April  8. 1996,  and  its  interim- 
final  rule  at  60  FR  49670.  September  26, 

1995,  and  on  their  ability  to  increase  the 
level  of  knowledge  of  the  economic 
development  profession  concerning 
performance  measurement  and/or 
impact  analysis.  It  must  be  made  clear 
to  all  potential  proposers,  however,  that 
funding  for  any  additional  projects  is 
dependent  upon  there  being 
uncommitted  resources  in  either  the 
Research  and  Evaluation  or  National 
Technical  Assistance  Programs,  and  that 
projects  may  be  funded  under  either 
program  depending  upon  where 
resources  are  available.  Therefore, 
eligibility  requirements  for  an  award 
will  be  base4  on  the  program  under 
which  the  potential  awaird  will  be  made. 

m.  How  To  Apply 

A.  Eligible  Applicants 

•  National  Technical  Assistance — See 
13  CFR  307.12  in  EDA's  final  rule  at  13 
CFR  chapter  m.  61  FR  7979,  March  1. 

1996.  as  corrected  in  61  FR  15371.  April 
8. 1996,  and  its  interim-final  rule  at  60 
FR  49670,  September  26, 1995.  Efigible 
applicants  are  as  follows:  public  or 
private  nonprofit  organizations 
including  nonprofit  national,  state,  area, 
district,  or  local  organizations; 
accredited  educational  institutions  or 
nonprofit  entities  representing  them; 
public  sector  organizations;  and  Native 
American  organizations,  including 
American  Indian  tribes:  local 
govenmients  and  state  agencies. 
Technical  Assistance  grant  funds  may 
not  be  awarded  to  private  individuals  or 
for-  profit  organizations. 

•  Research  and  Evaluation — See  13 
CFR  307.17  in  EDA's  final  rule  at  13 
CFR  chapter  m,  61  FR  7979,  March  1, 
1996,  as  corrected  in  61  FR  15371,  April 
8, 1996,  and  its  interim-  final  rule  at  60 
FR  49670,  September  26. 1995.  Eligible 
appUcants  are  as  follows:  private 
individuals,  partnerships,  corporations, 
associations,  colleges  and  universities, 
and  other  suitable  organizations  with 
expertise  relevant  to  economic 
development  research. 

B.  Proposal  Submission  Procedures 

The  proposals  submitted  by  potential 
appUcants  may  not  exceed  ten  pages  in 
length  and  should  be  accompanied  by  a 
proposed  budget,  resuipes/qualifications 
of  the  key  staff,  and  proposed  time  Use. 
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rv.  SdactiaD  Pracew  and  Evalnatioii 
Critoria 

Proposals  will  raceive  initial  reviews 
by  EDA  to  assure  that  they  meet  all 
requirements  of  this  announcement, 
including  eligibility  and  relevance  to 
the  specified  projects  as  described 
herein.  EDA  will  carry  out  its  selection 
process  and  evaluation  criteria  as 
described  at  13  CFR  part  304  and 
$S  307.13,  307.14,  307.18,  and  307.19  in 


EDA's  final  rule  at  13  CFR  chapter  m, 
61  PR  7979,  March  1, 1996,  as  corrected 
in  61  FR 15371,  April  8, 1996,  and  its 
interim-final  rule  at  60  FR  49670, 
September  26, 1995. 

EDA  will  select  the  applicants  it 
deems  most  qualified  and  cost  effective 
and  will  invite  those  applicants  to 
submit  full  applications. 


Paperwork  Reduction  Act 

OMB  has  approved  these  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995  under 
OMB  Control  Number  0610-AA47. 

Dated:  July  23, 1996. 
WfflmrF.  Hawkins, 

Deputy  Assistant  Secretary  for  Economic 
Development. 
{FR  Doc  96-19074  Filed  7-25-96:  8:45  mn] 

wuMiaeoetmt*-*ui 


Friday 

July  26.  1996 


Part  V 


Department  of 
Education 

34  CFR  Part  263 

Indian  Fellowship  and  Professional 

Development  Programs;  Proposed  Rule 
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DePARTMENr  OF  EOUOmON 

34CfRPwt263 
RM  iaiO-AA7> 

IndlMi  FeHovMMp  Md  Pro(*ni«Ml 


AOBICT:  Deputmont  of  Education. 
action:  Notice  of  Propoaed  RBgulatiOM. 

aUMMMtr:  The  Secretaiy  propoaes  to 
amend  the  ngulationa  that  govern 
grants  for  the  Indian  Felloarahip 
Program.  This  program  is  authorized 
under  Title  DC  of  the  Elementary  and 
Secondary  Education  Act  (ESEA)  of 
1965,  as  amended  by  the  Improving 
America's  Schools  Act  of  1994,  enacted 
October  20, 1994.  These  regulatiaras 
would  identify  eligible  ap^cants  for 
the  program  and  the  specific  application 
and  other  program  requirements  that 
applicants  must  meet  in  order  to  be 
considered  for  funding.  These 
regulations  would  also  provide  certain 
general  provisions  and  requirements  for 
the  new  payback  provisions  that  apply 
to  both  the  Indian  Fellowship  Program 
and  the  Profassional  Development 
Program. 

DATCS:  Comments  must  be  received  on 
or  before  August  26, 1996. 
ADOflCSacS:  All  comments-cooceming 
these  proposed  regulations  should  be 
addressed  to  Cathiis  Martin,  Office  of 
Indian  Education,  Department  of 
Education,  600  Independence  Avenue, 
S.W..  Portals  Building— Room  4300, 
Washington,  D.C  20202-6335. 
Comments  may  also  be  sent  through  the 
Internet  to 
"Indian_Fellowships8ed.gov". 

Comments  that  concern  inibrmation 
collection  requirements  must  be  sent  to 
the  OfBce  of  Management  and  Budget  at 
the  address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
A  copy  of  those  comments  may  also  be 
sent  to  the  Department  representative 
named  in  the  preceding  paragraph. 
FOR  FUflTHER  MFOmiATWN  COMTACT: 
Cathie  Martin.  Telephone:  (202)  260- 
1683.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  ajn.  and  8  p.m.,  Eastern  tima, 
Monday  through  Friday. 
SUPPLEMENTARY  WFOMMTWN:  On. 
October  20, 1994  the  Professional 
Development  Program  and  the  Indian 
Fellowship  Program  were  substantially 
revised  and  recodified,  respectively,  as 
sections  9122  and  9123  of  Subpart  2  of 
Part  A  of  Title  IX  of  the  Elementary  and 
Secondary  Education  Act  of  1965^,  as 
amended  by  Pub.  L.  103-382.  These 


proposed  reculatians  would  identiiy 
elisible  appUcants  for  the  Indian 
FeOowship  Program  and  address  the 
spftTific  program  requirements, 
including  application  requirements  and 
requirements  concerning  the  new 
payback  provisions  that  applicants  mtist 
meet  in  coder  to  be  considered  for 
funding  for  both  new  and  conlinuetian 
awards.  The  criteria  for  selecting 
participants  for  the  Professional 
Development  Progrt>"i  are  not  included 
in  these  proposed  regulations.  The 
selection  criteria  in  the  Education 
Department  General  Administrative 
Regulation* (Q3GAR),  34  CFR  Part  75, 
wlfi  be  used  for  competitions  under  the 
Professional  Development  Program. 

In  addition,  certain'of  these  proposed 
regulations  woidd  govern  the 
Profesaicmal  Development  Program 
(f  263.3,  (definitions),  $  263.1  (b)  and 
(c),  and  S$  263.35  through  263.37  (the 
new  payback  provisions  that  abo  apply 
to  this  program)). 

With  re^rd  to  the  payback 
provisions,  the  Indian  Fellowship 
Program  and  Professional  Development- 
Program  now  require  that  an  individual 
receiving  financial  assistance  either  (1) 
perform  work  related  to  the  tnining  for 
wliich  assistance  was  received  and  that 
benefits  Indian  people:  or  (2)  repay  all 
or  a  prorated  portion  of  the  assistance. 

On  June  27, 1995  the  Secretary 
published  final  regulations  (60  FR 
33300)  to  govern  the  fiscal  year  (FY) 
1995  grant  competitions  for  the  Indian 
Fellowship  and  Professional 
Development  Programs.  This  notice  of 
proposed  rulemalung  (NPRM)  proposes 
to  amend  the  regulations  that  will  apply 
to  all  FY  1996  awards,  both  new  and 
continuation,  and  subsequent  fiscal 
years'  awards. 

Except  for  minor  editorial  and 
technical  revisions,  there  are  no 
diffinsncas  between  the  regulationi 
published  June  27, 1995  and  this  NPRM. 
The  submission  of  the  certification 
required  in  %  263.21(e)  is  not  a  new 
requirement  but  is  a  technical  revision 
added  for  the  convenience  of  the  reader. 

Executive  Order  12M6 

Clarity  of  the  Begulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  fbllowingi  (1) 
Are  the  requirements  in  the  regulations 
clearly  stated?  (2)  Do  the  regulations 
contain  technical  terms  or  other 
wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 


regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  mora  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol "%  "  and  a 
numbered  heading:  for  example,  $  263.2 
Who  is  eligible  to  apply  under  the 
Indian  FeUowsUp  Program?)  (4)  Is  the 
description  of  the  proposed  regulations 
in  the  "Supplementary  Information" 
section  of  this  preamble  helpful  in 
understanding  the  proposed 
regulations?  How  could  this  description 
be  more  helpful  in  making  the  proposed 
regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen.  Regulations  Quality  Officer,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.  (Room 
SlOO,  FB-lOB).  Washington,  D.C 
20202-2241. 

Ragnlatory  Flexibility  Act  CertiflcatlaB 

The  Secretary  certifies  that  these 
proposed  regulations  would  npt  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities. 

These  proposed  regulations  would 
aSect  individuals,  institutions  of  higher 
education  (IHEs),  and  local  educational 
agencies  (LEAs).  Individuals,  however, 
are  not  defined  as  "small  entities"  in  the 
Regulatory  Flexibility  Act.  These 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  the 
small  IHEs  or  LEAs  affected  because  the 
individuals,  rather  than  the  IHEs  or 
LEAs,  are  subject  to  the  payback 
provisions  of  these  proposed 
regulations. 

Paperwork  Reduction  Act  of  19SS 

Sections  263.21, 263.22,  263.30, 
263.31,  263.32,  263.33,  263.35,  263.36, 
and  263.37  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  Department  of 
Education  has  suliinitted  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Collection  of  Information:  Indian 
Fellowship  and  Professional 
Development  Programs 

Individuals  are  eligible  to  apply  for 
grants  under  the  Indian  Fellowsliip. 
Program.  The  information  to  be 
collected  includes — assurances  to  meet 
certain  statutory  requirements: 
doctmients  to  ^ow  proof  that  the 
individual  meets  the  definition  of 
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"Indian;"  documents  that  provide 
verification  that  the  individual  has  been 
admitted  to  an  institutioo  of  higher 
education  for  an  allowable  field  and 
level  of  study;  documents  that  show  the 
individual's  past  academic  performance; 
a  narrative  eaaay  on  the  individual's 
commitment  to  the  selected  field  of 
study  and  service  to  the  Indian 
conmiunity:  and  financial  information 
to  determine  the  amount  of  the 
fellowship.  All  new  applications  are 
submitted  in  response  to  a  notice 
published  in  the  Federal  Register 
printed  once  each  year.  For  continuing 
participants,  the  information  submitted 
annually  consists  of  information  to 
document  continued  academic  and 
financial  eligibility.  The  information 
fiom  both  new  and  continuing 
respondents  is  used  to  determine 
applicant  eligibility  and  award  amounts 
of  participants  selected.  All  participants 
are  required  to  provide  a  copy  of  their 
transcript  after  each  academic  term. 

The  aimual  reporting  burden  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniormation  is  estimated  to  be  a  total 
of  four  hours  per  response  for  550  new 
respondents,  .5  hours  per  response  for 
60  continuing  respondents,  and  .25 
hours  per  response  for  reporting 
(transcripts)  for  100  respondents. 

Eligible  applicants  for  the 
Professional  Development  Program 
include  institutions  of  higher  education, 
including  Indian  institutions  of  higher 
education.  State  or  local  educatiocial 
agencies  in  consortium  with  an 
institution  of  higher  education,  and 
Indian  tribes  or  organizations  in 
consortium  with  an  institution  of  higher 
education.  The  Indian  Fellowship 
Program  and  the  Professional 
Development  Program  require 
participants  to  perform  a  service 
payback  or  provide  a  cash  payback  if  the 
service  caimot  be  performml  or 
completed.  For  those  performing  a 
service  payback  upon  completion  of 
their  training  program,  participants  will 
be  required  to  provide  a  certification  of 
employment  every  six  months  until  the 
payback  is  completed.  The  information 
collected  is  used  to  track  the  progress  of 
participants  in  completing  their  payback 
requirements.  The  annual  reporting 
burden  for  this  requirement  is  estimated 
to  be  .50  hours  per  response  for  20 
respondents  twice  a  year. 

"The  total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  to  be  2,275  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 


should  direct  them  to  the  Office  of 
Information  and  Regtilatoiy  ASiits, 
OMB.  Room  10235,  New  Executive 
Office  Building,  Washington,  D.C. 
20503:  Attention:  Wendy  Taylor. 

The  Department  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in — 

•  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  asstmiptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deedline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations. 

Intergovernmental  Review 

The  Indian  Fellowship  Program  is  not 
subject  to  the  requirements  of  Executive 
Order  12372  and  the  regulations  in  34 
CFR  Part  79. 

The  Professional  Development 
Program,  with  the  exception  of 
assistance  to  federally  recognized  tribes, 
is  subject  to  the  requirements  of 
Executive  Order  12372  and  the 
regulations  in  34  CFR  Part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


InvUatioo  to 

Interested  persons  an  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regiUations. 

All  comments  submitted  in  response 
to  these  propoaed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comnvent  period,  in  Room 
4302,  Portals  Building,  1250  Maryland 
Avenue,  S.W.,  Washington,  D.C, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  propoeed 
regulations  in  this  document  woidd 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  ofSubiecta  in  34  CFK  Part  263 

Giant  programs^education.  Indians- 
education,  Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships. 

Dated:  July  22.  1S96. 
Gvald  N.  Tinizzi, 

Assistant  Secretary  far  Elementary  and 
Secondary  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbcnrs:  64.087  Indian  Education — 
Fellowships  for  Indian  Students;  and  84.299 
Indian  Education — Special  Prograios.] 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulatioiu  by  revising  Part  263  to  read 
as  follows: 

PART  263— INDIAN  FELLOWSHIP  AND 
PROFESSIONAL  DEVELOPMENT 
PROGRAMS 

Subpart  A— Oanaral 
Sec 

263.1  What  are  the  Indian  Fellowship  and 
the  Professional  Development  Pragiami? 

263.2  Who  is  eligible  to  apply  under  the 
Indian  Fellawship  Pnigrun? 

263.3  What  definitioos  apply  to  the  Indian 
Fellowship  and  Professional 
Development  Programs? 

263.4  What  are  the  allowable  fields  of  study 
in  the  Indian  Fellowship  Program? 

263.5  What  does  a  fellowsfaip  award 
include? 

263.6  What  is  the  tiine  period  for  a 
fellowship  award? 

WiifTpyt  D    How  Poeeltie  ^enelaiy  Salei.1 


263.20  Wliat  priority  is  given  to  certain 
applicants? 

263.21  What  should  the  bllowship 
application  contain? 

263.22  How  does  the  Secretary  evaluate 
appUcatioDs? 
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Subpvt  C— What  CofidMofw  MiMt  teMM 
byFalOOTT 

263.30  What  an  the  basic  requiramenU  of   . 
a  bllow? 

263.31  What  infonnation  must  be  submitted 
after  a  fellowship  is  awarded? 

263.32  What  are  the  Faquirements  for  a 
leeve  of  absence? 

263.33  What  is  requited  for  continued 
funding  under  a  fellowship? 

2(t3.34    When  is  a  fellowship  discontinued? 

263.35  What  are  the  payback  requirements? 

263.36  When  does  payback  begin? 

263.37  What  are  the  payback  reporting 
lequiiemants? 

Subpart  0    How  An  FaaowaMp  Payvnanla 


(a)  An  Indian  as  defined  in  $  263.3; 

(b)  A  United  States  citizen: 

(c)  Currently  in  attendance  or  have 
been  accepted  Cor  admission  as  a  full- 
time  imdetgraduate  or  graduate  student 
at  an  accredited  institution  of  higher 
education  in  one  of  the  fields  listed  in 
$  263.4  or  a  related  field; 

(d)  Recognized  by  the  institution  as  a 
degree  candidate;  and 

(e)  Eligible  under  34  CFR  75.60. 

(Authority:  20  U.S.C  7833;  20  U.S.C  1221e- 
3(a)(1)  and  3474) 

(263J    What  (MInMona  apply  to  ttw 
IndMn  Fallowahlp  and  Protoaalonat 


263.40    How  are  payments  made? 

AadMrlty:  20  U.S.C  7832  and  7833,  unless 
otherwise  noted. 

Subpart  A — Qenaral 

12*3.1    What  era  the  Indian  FaMcwsMp  and 
the  Profaaaional  Devetopmant  Programs? 

(a)  The  Indian  Fellowship  Program 
provides  fellowships  to  enable  Indian 
students  to  pursue  a  course  of  study 
leading  to — 

(1)  A  postbaccalaureate  degree  in 
medicine,  law,  education,  psychology, 
rlinirjl  psychology.  Or  a  related  field;  or 

(2)  An  undergraduate  or 
postbaccalaureate  degree  in  business 
administration,  engineering,  natural 
resources,  or  a  related  field. 

(b)  The  Professional  Development 
Pro-am  provides  grants  to  eligible 
entities  to — 

(1 )  Increase  the  number  of  qualified 
Indian  individuals  in  professions  that 
serve  Indian  people; 

(2]  Provide  training  to  qualified 
Indian  individuals  to  become  teachers, 
administrators,  teacher  aides,  social 
workers,  and  ancillary  educational 
personnel;  and 

(3)  Improve  the  sldlls  of  qualified 
Indian  individuals  who  serve  In  the 
capacities  described  in  paragraph  (b)(2) 
of  this  section. 

(c)  The  Indian  Fellowship  and  the 
Professional  Development  Programs 
require  individuals  who  receive  training 
luider  either  program  to— 

(1)  Perform  work  that  is  related  to  the 
training  received  under  either  program 
and  that  benefits  Indian  people  or  to 
repay  all  or  a  prorated  part  of  the 
assistance  received  tipder  the  program; 
and 

(2)  Report  to  the  Secretary  on  the 
individual's  compliance  with  the  work 
requirement. 

(Authority:  20  U.S.C  7832  and  7833) 

f283J!    Who  la  algilita  ID  apply  under  the 
Indtan  FaMomMp  Program? 

In  order  to  be  eligible  for  a  fellowship, 
an  applicant  must  be^ 


(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Department 

Secretary 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Dependent  allowance  means  costs  for 
the  care  of  minor  children  who  reside 
with  the  fellow  and  for  whom  the  fellow 
has  responsibility. 

Expenses  means  tuition  and  reqtiired 
fees;  required  university  health 
insurance;  room,  personal  living 
expenses,  and  board  at  or  near  the 
institution;  dependent  allowance; 
instructional  supplies;  and  reasonable 
travel  and  research  costs  associated  with 
doctoral  dissertation  completion. 

Fellow  means  the  recipient  of  a 
fellowship  imder  the  Indian  Fellowship 
Program,  llie  term  "fellow"  also 
includes  individual  project  participants 
under  the  Professional  Development 
Program  with  regard  to  the  payback 
provisions  contained  in  $$  263.35 
through  263.37. 

Fellowship  means  an  award  imder  the 
Indian  Fellowship  Program. 

Full  course  load  means  the  number  of 
credit  hours  that  the  institution  requires 
of  a  full-time  student. 

Full-time  student  means  a  student 
who^ 

(1)  Is  a  degree  candidate; 

(2)  Carries  a  full  course  load;  and 

(3)  Is  not  employed  for  more  than  20 
hoius  a  week. 

Good  standing  means  a  ctimulative 
grade  point  average  of  at  least  2.0  on  a 
4.0  grade  point  scale  in  which  failing 
grades  are  computed  as  part  of  the 
average,  or  another  appropriate  standard 
established  by  the  institution. 

Graduate  degree  means  a 
postbaccalaureate  degree  awarded  by  an 
institution  of  higher  education  beyond 
the  imdergraduate  level. 

Indian  means  an  individual  who  is — 

(1)  A  member  of  an  Indian  tribe  or 
band,  as  membership  is  defined  by  the  ' 


Indian  tribe  or  band,  including  any  tribe 
or  band  terminated  since  1940,  and  any 
tribe  or  band  recognized  by  the  State  in 
which  the  tribe  or  band  resides;  or 

(2)  A  descendant,  in  the  first  or 
second  degree,  of  an  inilividual 
described  in  paragraph  (1)  of  this 
definition;  or 

(3)  Considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  for  any  purpose: 
or 

(4)  An  Eskimo,  Aleut,  or  other  Alaska 
Native:  or 

(5)  A  member  of  an  organized  Indian 
group  that  received  a  grant  under  the 
Indian  Education  Act  of  1988  as  it  was 
in  effect  on  October  19, 1994. 

Institution  of  higher  education  means 
an  accredited  college  or  university 
within  the  United  SUtes  that  ofiere  a 
baccalaureate  or  postbaccalaureate 
degree. 

Payback  means  work-related  service 
or  cash  reimbursement  to  the 
Department  of  Education  for  the  training 
received  under  the  Indian  Fellowship  or 
the  Professional  Development  Program. 

Stipend  means  that  portion  of  an 
award  that  is  used  for  room  and  board 
and  personal  living  expenses. 

Undergraduate  degree  means  a 
baccalaureate  (bachelor's)  degree 
awarded  by  an  institution  of  higher 
education. 
(Authority:  20  U.S.C.  7832.  7833.  and  7881) 

I2C3.4    WliataratheaUowablafMdsof 
(tudy  In  the  Indian  FallowaMp  Program? 

(a)  The  following  are  allowable  fields 
for  an  undeigraduale  degree  under  this 
program: 

(1)  Business  administration. 

(2)  Engineering. 

(3)  Natural  resources. 

(b)  The  following  are  allowable  fields 
for  a  graduate  degree  imder  this 
program: 

(1)  Medicine. 

(2)  Clinical  psychology. 

(3)  Law. 

(4)  Education. 

(5)  Psychology. 

(6)  Engineering. 

(7)  Natural  resoiurces. 

(8)  Business  administration. 

(c)  The  Secretary  considers  imder 
paragraphs  (a)  ancl  (b)  of  this  section,  on 
a  case-by-case  basis,  the  eligibility  of 
applications  for  fellowships  in  related 
fields  of  study. 

(Authority:  20  U.S.C  7833) 

{263-S    what  does  a  laHowaMp  MMra 
kidiida? 

(a)  The  Secretary  awards  a  fellowship 
in  an  amount  up  to,  but  not  more  than, 
the  expenses  as  defined  in  this  part.  The 
assistance  provided  by  the  program 
either — 
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(1)  Fully  finances  a  student's 
educational  expenses;  or 

(2)  Supplements  other  sources  of 
financial  aid,  including  other  Federal 
financial  aid  other  than  loans,  for 
meeting  educational  expenses. 

(b)  The  Secietaiy  aimouiice*  the 
expected  mjirimiim  amounts  for 
subsistence  and  other  fellowship  coats 
in  the  annual  application  notice 
published  in  the  Federal  K«gi<tar. 
(Authority:  20  U.S.C  7833) 

f2t3.e  WhM  Is  Km  Mm  parted  lor  a 


(a)  The  Secretary  awards  a  fallowahlp 
for  a  period  of  time  not  exceeding — 

(1)  Four  academic  years  for  an 
undergraduate  or  doctorate  degree;  and 

(2)  Two  academic  years  for  a  maatar's 


b)  With  prior  approval  from  the 
Secretary,  summer  school  may  be 
allowed  for  eligible  ccmtinuation 
studeoU  after  completion  of  the  first 
academic  year. 
(Authority:  20  U.S.C  7833) 

Subpart  »-How  Doaa  tha  Saeratary 


|2nJ0  WhalptlortlylsaiwMtoosrtaki       sppNoMtonaT 


(b)(1)  Evidence  that  the  applicant  is 
currently  in  attendance  or  has  been 
accepted  for  admission  as  a  fiill-time 
student  at  an  accredited  institution  of 
higher  education  in  one  of  the  eligible 
fields  of  study  listed  in  §  263.4;  or 

(2)  For  an  applicant  who  has  not  yet 
been  accepted  for  admissicm, 
dcxnimentaUon  of  having  been  accepted 
by  an  accredited  institution  of  higher 
education  by  a  date  to  be  specified  by 
the  Secretary; 

(c)(1)  The  most  current  official  high 
school  and,  if  appropriate, 
undergraduate  transcripts  for 
undergraduate  applicants;  or 

(2)  The  most  cjutient  official 
undergraduate  loid,  if  appropriate, 
graduate  transcripts  for  graduate 
applicants: 

(d)  The  certification  required  under 
34  CFR  75.61:  and 

(e)  The  certification  contained  within 
the  application  regarding  agreement  to 
fulfill  the  reciuirements  of  the  payback 
provision  that  is  signed  and  dated  by 
the  applicant. 

(Authority:  20  U.S.C  7833: 20  U.S.C  1221a- 
3(a)(1)  and  3474). 

f2SX22    Ho»rdoa«>>eSiiialB|  KalaHi 


The  Secretary  awards  not  more  than 
10  percent  of  the  fellowships,  on  a 
priority  basis,  to  penons  receiving 
training  in  guidance  counseling  with  a 
speciialty  in  the  area  of  alcohol  and 
substance  abuse  counseling  and 
education. 

(Authority:  20  U.S.C  7833) 
i2a3,21    Wtal  should  Km  fsOovraMp 


In  addition  to  the  requirements 
specified  in  $  263.22,  an  applicant  shall 
provide— 

(a)  Evidence  that  the  applicant  is  an 
hidian  as  defined  in  %  263.3.  Evidence 
may  be  in  the  form  of— 

(l)(i)  A  copy  of  the  applicant's 
documentation  of  tribal  enrollment  or 
membership;  or 

(ii)  A  copy  of  the  parent's  or 
grandparent's  docnunentatton  of  tribal 
enrollment  or  membership,  with 
supporting  birth  certificates  or  similar 
dcxnmients  showing  the  applicant's 
descendance  from  the  enrolled  member: 

(2)  A  letter  of  certification  on  official 
letterhead  with  the  appropriate 
signature  fiom  a  fiederally  or  State 
recognized  tribe  or  band:  or 

(3)  A  certificate  of  degree  of  Indian 
blood  (CDIB)  issued  by  an  authorized 
Tspreaentative  of  the  Bureau  of  Indian 
Amire  or  an  official  of  a  Caderally 
recognized  tribe; 


(a)  The  Secretary  reviews  and  ranks 
an  application  with  other  applications 
for  the  same  field  and  related  fields  of 
study. 

(b)  The  following  criteria,  with  the 
total  number  of  points  available  in 
parenthesis,  are  uaed  to  evaluate  an 
application  for  a  new  fellowship  award: 

(1)  Official  academic  record  (60 
points).  The  Secretary  cnnsiden  the 
quality  of  the  applicant's  academic 
record  by  tevievnng — 

(i)  The  applicant's  grade  point  average 
and,  if  applicable,  scores  from  such 
standardized  tests  as  the  Scholastic 
Aptitude  Test  (SAT).  American  College 
Testing  Assessment  Program  (ACT), 
Graduate  Re(x>rd  Examination  (GRE), 
Law  School  Admissions  Test  (LSAT), 
Medical  College  Admission  Test 
(MCAT),  and  achievement  tests;  and 

(ii)  The  applicant's  official  transcripts 
and  any  grade  reports. 

(2)  Letters  of  recommendation  (15 
points).  The  Secretary  considers  the 
applicant's  potential  for  success  in 
completing  the  academic  requirements 
for  bis  or  her  field  of  study  by  reviewing 
one  letter  of  re<X)mmendatton  from  each 
of  the  following  categories: 

(i)  A  school  principal,  teacher, 
academic  or  non-academic  instructor  or 
counselor,  a  college  professor,  or 
academic  advisor. 

(ii)  A  member  of  the  community  or 
dvic  leader  who  has  observed  the 


applicant  in  educational,  social,  or  dvic 
activities. 

(lii)  A  tribal  rapresentstive  or  an 
Indian  community  member. 

(3)  Commitment  essay  (25  paints). 
The  Secretary  ctmsiders  the  applicant's 
commitment  by  reviewing  an  essay, 
written  by  the  applicant  that 
addrssses — 

(i)  The  applicant's  carser  goala  snd 
«diy  tha  chosen  field  of  study  will 
benefit  Indian  people; 

(ii)  The  apphcant's  Ufa  experianoas  { 
snd  personal  and  family  eicpectaticns 
that  will  enhance  the  applicant's 
anticipated  career  accomplishmsntsi' 
snd 

(iii)  The  applicant's  antidpaled 
commitment  to  providing  aarvioelo 
Indian  people. 
(AudMTlty:  20  U.S.C  7833) 


Subpart  C~WlMl  CondMona 
KMbyFaMowat 

A  fallow  shall— 

(a)  Start  school  during  the  first 
semester  of  the  award  at  the  institution 
named  on  the  grant  award  dtxnimenl 
and  complete  at  least  cme  full  academic 
term; 

(b)  Submit  to  the  Secretary  two  copies 
of  his  or  her  official  grade  report  at  the 
close  of  each  academic  term  and  upon 
completion  of  the  training  program  at 
that  institution; 

(c)  Submit  an  annual  continuation 
application,  in  tha  form  and  timeframes 
specified  by  the  Secretary,  to  request 
funding  for  each  remaining  academic 
year  approved  under  the  initial 
appUcaUon: . 

(d)  Request  frcmi  the  Secretary  a 
written  leave  of  absence  at  least  30  days 
prior  to  withdrawal,  unless  an 
emetgency  situation  has  occnirred.  for 
any  interruption  in  bis  or  her  program 
of  academic  studies;  and 

(e)  Sign  an  agreement  with  the 
Department  to  meet  the  provisions  of 
the  payback  requirement. 

(Authority:  20  U.S.C  7833) 

{  263.31    What  Inlormatlon  must  be 
subnimsd  after  s  (ellowsMp  Is  awarded? 
To  verify  further  the  accuracy  of  the 
information  provided  in  the  application, 
the  applicant  shall  provide  all 
information  and  documents  as 
requested  by  the  Secretary,  including 
infonnation  on  other  financnal  aid 
sources  for  educational  purposes.  The 
applicant's  foilura  to  provide  the 
requested  information  and  documents 
invalidates  the  appUcation,  and  the 
Secretary  will  not  consider  it  for 
funding. 
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(Authority:  20  U.S.a  7833) 

f2S3J2    WflMtaraOwnqulranMnlatora 


(a)  The  Secretary  may  approve  a  leave 
of  absence  for  a  period  not  longer  than 
one  academic  year  if  a  fellow  has 
successfully  completed  at  least  one 
academic  year. 

(b)  A  written  request  for  a  leave  of 
absence  must  be  submitted  to  the 
Secretary  not  less  than  30  days  prior  to 
withdrawal  or  completion  of  a  grading 
period,  unless  an  emergency  situation 
has  occurred  and  the  Secretary  waives 
the  prior  notification  requirement, 

(c)  The  Secretary  permits  a  leave  of 
absence  only  if  the  institution  certifies 
that  the  fellow  is  eligible  to  resiune  his 
or  her  course  of  study  at  the  end  of  the 
leave  of  absence. 

(d)  The  Secretary  withdraws  any 
remaining  funds  of  the  fellow's  award  if 
a  leave  of  absence  occurs  prior  to  the 
end  of  an  academic  term. 

(Authority:  20  U.S.C  7B33) 

f2SX33    Whatlaraqulradloreanllniiad 


(a)  The  Secretary  reviews  the  status  of 
each  fellow  at  the  end  of  each  year  and 
continues  support  only  if  the  fellow — 

(1)  Has  complied  with  requirements 
under  this  part; 

(2)  Has  remained  a  full-time  student 
in  good  standing  in  the  field  in  which 
the  fellowship  was  awarded:  and 

(3)  Has  submitted  a  noncompeting 
continuation  application  requesting 
additional  support. 

(b)  A  fellowship  terminates  when  the 
fellow  receives  the  degree  being  sought 
or  after  the  fellow  has  received  the 
fellowship  for  the  maximum  number  of 
years  allowed  as  defined  in  §  263.6, 
whichever  comes  first. 

(Authority:  20  U.S.C.  7833) 

I2S1J4   WhwilaaMlavniiip 
dIaoontinuadT 

(a)  The  Secretary  may  discontinue  the 
fellowship  if  the  fellow — 

(1)  Fails  to  comply  with  the 
provisions  under  this  part,  including 
failure  to  obtain  an  approved  leave  of 
absence  under  S  263.32,  or  with  the 
terms  and  conditions  of  the  fellowship 
award:  or 

(2)  Fails  to  report  any  change  in  his 
or  her  academic  status. 

(b)  The  Secretary  discontinues  a 
fellowship  only  after  providing 
reasonable  notice  and  an  opportunity 
fior  the  fellow  to  rebut,  in  writing  or  in 
an  informal  meeting  with  the 
responsible  offidai  in  the  Department  of 
Education,  the  basis  for  the  decision. 
(Authocily:  20  U.&a  7(33) 


t2es.35    WhataraHiapaylwck 
rapuiramanti? 

(a)  Individuals  receiving  assistance 
under  the  Indian  Fellowship  Program  or 
the  Professional  Development  Program 
are  required  to — 

(1)  Perform  work  related  to  the 
training  received  and  that  benefits 
Indian  people;  or 

(2)  Repay  all  or  a  prorated  part  of  the 
assistance  received. 

(b)  The  period  of  time  required  for  a 
work-related  payback  is  equivalent  to 
the  total  period  of  time  for  which 
training  was  actually  received  under  the 
Indian  Fellowship  Program  or  the 
Professional  Development  Program. 

(c)  The  cash  payback  required  must  be 
equivalent  to  the  total  amount  of  funds 
received  and  expended  for  training 
received  imder  either  of  these  programs 
and  may  be  prorated  based  on  any 
approved  work-related  service  the 
participant  performs. 

(Authority:  20  U.S.C  7832  and  7833) 

f2S3>30    Whan  doaa  paybacfc  baQin  T 

(a)  For  all  fellows  who  complete  their 
training  under  the  Indian  Fellowship 
Program  or  the  Professional 
Development  Program,  except  for 
medical  degree  and  doctoral  degree 
candidates,  payback  must  begin  within 
six  months  from  the  date  of  completion 
of  the  training. 

(b)  For  fellows  in  a  doctoral  degree 
program  requiring  a  dissertation, 
payHback  must  be^  not  later  than  two 
years  after  the  program's  academic 
course  work  has  been  completed  or  the 
institution  determines  the  student  is  no 
longer  eligible  to  participate  in  the 
training  program,  whichever  occurs 
first. 

(1)  After  academic  course  work  has 
been  completed,  fellows  in  a  doctoral 
degree  program  shall  submit  an  annual 
written  report  to  the  Secretary  on  the 
status  of  the  dissertation. 

(2)  Within  30  days  of  completion  of 
the  dissertation,  fellows  in  a  doctoral 
degree  program  shall  provide  written 
notification  to  the  Secretary  of 
completion  of  the  dissertation  and  of  the 
participant's  plans  for  completing  a 
work-related  or  cash  payback. 

(c)  For  fellows  in  a  doctoral  degree 
program  with  clinical  or  internship 
requirements,  payback  must  begin 
within  six  months  after  the  clinical  or 
internship  requirements  have  been  met 
or  the  institution  determines  the  student 
is  no  longer  eligible  to  participate  in  the 
training  program,  whichever  occurs 
first 

(1)  After  academic  course  work  has 
been  completed,  fellows  in  a  doctoral 
degree  program  with  clinical  or 
intamship  requirements  shall  submit  an 


annual  written  report  to  the  Secretary 
on  the  status  of  completion  of  the 
clinical  or  internship  requirements. 

(2)  Within  30  days  of  completion  of 
the  clinical  or  internship  requirements, 
fellows  shall  provide  written 
notification  to  the  Secretary  of 
completion  of  those  requirements  and 
the  participant's  plans  for  completing  a 
work-related  or  cash  payback. 

(d)  For  fellows  in  a  medical  degree 
prt>gram,  payback  must  begin  six 
months  from  the  date  that  all  residency 
requirements  of  the  program  have  been 
met  or  the  institution  determines  the 
student  is  no  longer  eligible  to 
participate  in  the  training  program, 
whichever  occurs  first. 

(1)  After  academic  course  work  has 
been  completed,  fellows  in  a  medical 
degree  program  shall  submit  an  annual 
written  report  to  the  Secretary  on  the 
status  of  completion  of  the  residency 
requirements  of  the  program. 

(2)  Within  30  days  of  completion  of 
the  residency  requirements,  fellows  in  a 
medical  degree  program  shall  provide 
written  notification  to  the  Secretary  of 
completion  of  the  residency 
requirements  and  of  the  participant's 
plans  for  completing  a  work-related  or 
cash  payback. 

(e)  For  fellows  who  do  not  complete 
their  training  under  the  Indian 
Fellowship  Program  or  the  Professional 
Development  Program,  payback  must 
begin  within  six  months  from  the  date 
the  fellow  leaves  the  Indian  Fellowship  ■ 
Program  or  the  Professional 
Development  Program,  unless  he  or  she 
continues  as  a  full-time  student,  without 
interruption,  in  a  program  leading  to  a 
degree  in  an  accredited  institution  of 
hi^er  education. 

(1)  If  the  fellow  leaves  the  Indian 
Fellowship  Program  or  the  Professional 
Development  Program,  but  plans  to 
continue  his  or  her  education  as  a  full- 
time  student,  the  Secretary  may  defer 
the  payback  requirement  until  the 
participant  has  completed  his  or  her 
educational  program.  Written  requests 
for  deferment  must  be  submitted  to  the 
Secretary  within  30  days  of  leaving  the 
Indian  Fellowship  Program  or  the 
Professional  Development  Program  and 
must  provide  the  following  information: 

(i)  "The  name  of  the  accredited 
institution  the  student  will  be  attending. 

(ii)  A  copy  of  the  letter  of  admission 
from  the  institution. 

(iii)  The  degree  being  sought. 

(iv)  The  projected  date  of  completion. 

(2)  After  approval  by  the  Secretary  of 
the  deferment  of  the  payback  provision 
on  the  basis  of  continuing  as  a  full-time 
student,  former  fellows  are  required  to 
submit  to  the  Secretary,  after  every 
grading  period,  a  status  report  from  an 
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academic  advisor  or  other  authorized 
representative  of  the  institution  of 
higher  education  showing  verification  of 
ennillment  and  status. 
(Authority:  20  U.S.C.  7832  and  7833) 
f2C$.37   What  era  ttM  paytMck  reporting 


(a)  Written  notice.  Participants  shall 
submit  to  the  Secretary,  within  30  days 
of  completion  of  their  training  program, 
a  written  notice  of  intent  to  complete  a 
work-related  or  cash  payback  or  to 
continue  in  a  degree  program  as  a  full- 
time  student. 

(b)  Work-related  payback.  If  the 
participant  proposes  a  work-related 
payback,  the  written  notice  of  intent 
must  include  information  explaining 
how  the  work-related  service  is  related 
to  the  training  received  and  benefits 
Indian  people. 

(1)  For  work-related  service,  the 
Secretary  reviews  each  participant's 
payback  plan  to  determine  if  the  work- 
related  service  is  related  to  the  training 
received  and  benefits  Indian  people. 
The  Secretary  approves  the  payback 
plan  if  a  determination  is  made  that  the  ' 
work-related  servic^to  be  performed  is 
related  to  the  training  received  and 


benefits  Indian  people,  meets  all 
applicable  statutory  and  regulatory 
requirements,  and  is  otherwise 
appropriate. 

(2)  The  payback  plan  for  work-related 
service  must  identify  where,  when,  the 
type  of  service,  and  for  whom  the  work 
will  be  performed. 

(3)  A  participant  shall  notify  the 
Secretary  in  writing  of  any  change  in  the 
work-related  service  being  performed 
within  30  days  of  such  a  change. 

(4)  For  work-related  payback, 
individuals  shall  submit  a  status  report 
every  six  months  beginning  from  the 
date  the  work-related  service  is  to  begin. 
The  reports  must  include  a  certification 
fiom.the  participant's  employer  that  the 
service  or  services  have  been  performed 
without  interruption. 

(5)  Upon  written  request,  and  if 
appropriate,  the  Secretary  may  extend 
the  period  for  completing  a  work-related 
payback  by  a  total  of  18  months. 

(6)  For  participants  who  initiate,  but 
caimot  complete,  a  work-related 
payback,  the  payback  reverts  to  a  cash 
payback. 

(c)  Cash  payback.  If  a  cash  payback  is 
to  be  made,  the  Department  will  contact 


the  participant  to  establish  an 
appropriate  schedule  for  payments. 
(Authority:  20  U.S.C  7832  and  7833) 

Subpart  D— How  Are  FaikxmMp 
Payments  Made? 

$263.40   How  aia  paynwnla  rnedaT 

(a)  Fellowship  payments  are  made 
directly  to  the  institution  of  higher 
education  where  a  fellow  is  enrolled, 
with  stipends  provided  to  the  fellow  in 
installments  by  the  institution.  No  fewer 
than  two  installments  per  academic  year 
may  be  made. 

(b)  If  a  fellow  transfers  to  another 
institution,  the  fellowship  may  also  be 
transferred  provided  the  fellow 
maintains  basic  eligibiUty  for  the  award. 

(c)  A  fellow  who  officially  or 
unofficially  withdraws  or  is  expelled 
from  an  institution  before  completion  of 
a  term  shall  refimd  a  prorated  portion  of 
the  stipends  received,  as  determined  by 
the  Secretary.  The  Secretary  requires  the 
institution  to  retiun  any  unexpended 
funds. 

(Authority:  20  US.a  7833) 
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DEPARTMENT  OF  THE  TREASURY 
Flacal  Sarvlca 
31  CFR  Part  208 
niN  1610-^US« 

ManagenMfit  of  Federal  Agency 
OiatNiraeinenis 

AGENCY:  Financial  Management  Servics, 

Fiscal  Service.  Treasury. 

ACnOH:  Inleiim  rule  with  request  for 

coimnents. 


:  Chapter  10  of  the  Omnibus 
Consolidated  Rescission  and 
Appropriations  Act  of  1S96,  Pub.  L. 
104-134.  is  the  Debt  Collection 
Improvement  .^cl  of  1996  (the  "Act"). 
Section  31001(x)  of  the  Act  amends  31 
U.S.C.  3332  to  require  Federal  agencies 
to  convert  from  checks  to  electronic 
funds  transfer  in  two  phases.  Phase  one 
affects  newly-eligible  recipients  of 
Federal  payments.  During  phase  one. 
which  begins  on  July  26.  1996.  all 
recipients  of  Federal  payments  (other 
than  payments  under  the  Internal 
Revenue  Code  of  1986)  who  become 
eligible  to  receive  those  payments  on  or 
after  July  26. 1996.  must  receive  them 
electronically  imless  the  recipient 
certifies  that  the  recipient  does  not  have 
an  account  at  a  financial  institution  or 
authorized  payment  agent. 

Phase  two  covers  the  conversion  from 
checks  to  electronic  funds  transfer  for 
all  Federal  payments,  except  payments 
under  the  Internal  Revenue  Code.  The 
Act  provides  that,  subject  to  the 
Secretary  of  the  Treasury's  authority  to 
grant  waivers,  all  Federal  payments 
made  after  January  1. 1999,  must  be 
made  by  electronic  funds  transfer. 

The  Financial  Management  Service 
(the  "Service")  is  adopting  an  interim 
rule  to  implement  Section  3332(e),  as 
amended.  The  Service  invites  public 
comments  on  the  interim  rule  and  on 
issues  related  to  implementation  of  the 
requirements  that  take  eRect  on  January 
1.1999. 

This  interim  rule  is  designated  as  31 
CFR  Part  208.  The  Service  anticipates 
that  Part  206  will  contain  all  provisions 
relating  to  the  management  of  Federal 
agency  disbursements.  Currently,  31 
CTR  Part  206  contains  several 
provisions  governing  the  timely 
collection  and  disbursement  of  funds  by 
Federal  agencies.  When  regidations  are 
issued,  sometime  in  1997,  to  implement 
phase  two,  the  Service  will  move  those 
portions  of  Part  206  that  deal  with 
Federal  agency  disbursements  into  the 
new  Part  208.  In  addition,  all  provisions 
relating  to  collections  by  Federal 


agencies  will  be  revised  and 
consoUda'ed  into  Part  206 
DATES:  This  rule  is  effective  upon 
publication.  Comments  urlll  be  received 
until  November  25, 1996. 
AOORESSES:  All  comments  should  be 
addressed  to  Cynthia  L.  Johnson,  Cash 
Management  Policy  and  Plaiming 
Division,  Financial  Management 
Service,  U.S.  Department  of  the 
Treasury,  Room  420,  401  14th  S&eet 
S.W..  Washington,  D.C  20227. 

A  copy  of  the  interim  rule  is  being 
made  available  for  downloading  from 
the  Financial  Management  Service 
home  page  at  the  following  address: 
http://www.ustreas.gov/treasuiy/ 
bureaus/fiiunan/. 

FOR  FURT>CR  INFORMAIKSN  COMTACT: 
Aurora  Kassalow,  Financial  Program 
Specialist,  at  (202)  874-5742;  Cynthia  L. 
Johnson,  Director,  Cash  Management 
Policy  and  Planning  EKvision,  at  (202) 
874-6657;  Anne  Wallace.  Attorney- 
Advisor,  at  (202)  874-6681. 

SUPPI.EMENTARY  INfOAtKATION: 
(1)  Backgronnd 

Section  31001  (x)  of  the  Act  amends 
31  U.S.C  3332  to  require  Federal 
agencies  to  convert  from  paper-based 
payment  methods  to  electronic  ftmds 
transfer  in  two  phases  under  regulations 
prescribed  by  the  Secretary  of  the 
Treasury  (the  "Secretary"). 

Enactment  of  the  electronic  funds 
transfer  legislation  is  an  important  step 
in  achieving  Treasury's  goal  of  an  All- 
Electronic  Treasury.  Treasury  began 
using  electronic  funds  transfer  more 
than  20  years  ago  and,  over  the  years, 
has  expanded  its  use  of  electronic 
payment  methods  for  several  reasons. 
First,  the  administrative  cost  of  making 
payments  by  electronic  funds  transfer  is 
far  less  than  making  payments  by 
checks.  Second,  an  electronic  funds 
transfer  is  much  safer  than  a  check;  an 
electronic  payment  is  rarely  lost,  stolen 
or  damaged  and  cannot  be  forged. 
However^  on  those  few  occasions  when 
an  electronic  funds  transfer  is  mis- 
routed,  it  can  be  traced  and  quickly 
rerouted  to  the  recipient,  usually  within 
24  hours.  Third,  the  use  of  electronic 
funds  transfer  will  enable  the  Federal 
Government  to  provide  better  service  to 
recipients  who  claim  their  checks  have 
been  lost,  stolen,  damaged,  or  delayed 
diuing  delivery  by  improving  response 
time  in  tradng  payments. 

Current  Federal  law  requires  some 
recipients  of  Federal  payments  to 
receive  those  payments  electronically. 
Specifically,  31  U.S.C.  3332  (a)  through 
(d)  require  that  Federal  wage,  salary, 
and  retirement  payments  to  individuab 
who  began  to  receive  such  payments 


after  January  1, 1995,  be  paid  by 
electronic  funds  transfer.  In  addition,  31 
U.S.C.  3335  requires  executive  agencies 
to  provide  for  the  timely  disbursement 
of  funds  in  accordance  with  regulations 
prescribed  by  the  Secretary. 

As  amended  by  the  Act,  section  3332 
is  broader  than  existing  law  in  several 
respects.  First,  the  definition  of  Federal 
payments  in  the  new  §  3332  (j)(3)  covers 
all  payments  other  than  payments  imder 
the  Internal  Revenue  Code.  Second,  the 
definition  of  Federal  agency  in  the  new 
section  3332  (j)(2)  includes  all 
departments,  agencies,  and 
instrumentalities  of  the  United  States 
Govenunent,  and  corporations  owned  or 
controlled  by  the  Govenunent  of  the 
United  States. 

As  amended,  section  3332  contains 
several  provisions  to  facilitate  the 
transition  from  cash  and  checks  to 
electronic  funds  transfer.  In  phase  one, 
the  head  of  each  agency  is  directed  to 
waive  the  electronic  funds  transfer 
requirement  if  the  recipient  certifies  in 
vmting  that  the  recipient  does  not  have 
an  account  with  a  financial  institution 
or  authorized  payment  agent.  In  phase 
two,  which  begins  on  January  1,  1999, 
the  Secretary  is  authorized  to  waive  the 
electronic  funds  transfer  requirement  for 
individuals  or  classes  of  individuals  for 
whom  compliance  imposes  a  hardship; 
for  certain  categories  of  checks;  and  in 
other  circumstances  deemed  necessary. 

The  Service  intends  to  move  quickly 
to  implement  the  amendments  to  31 
U.S.C.  3332.  In  addition  to  adopting  this 
interim  rule,  the  Service  plans  to  launch 
an  extensive  educational  campaign  to 
inform  agencies,  individuals, 
businesses,  and  the  financial  services 
industry  about  the  provisions  of  the  Act. 
The  Service  also  will  promote  electronic 
funds  transfer  through  increased 
marketing  of  Direct  Deposit  and  other 
electronic  payment  options.  Direct 
Deposit  involves  the  transfer  of  firnds 
from  an  agency  to  a  recipient's  account 
at  a  financial  institution  by  means  of  the 
Automated  Clearing  House  system. 
Direct  Deposit  is  a  safe,  convenient,  and 
economical  method  of  making 
payments.  A  major  challenge  is  reaching 
the  millions  of  individuals,  and  some 
small  businesses,  that  do  not  have  an 
account  at  a  financial  institution.  The 
Service  looks  forward  to  working  with 
consumers  and  small  businesses,  as  well 
as  Federal  agencies  and  the  financial 
services  industry,  to  meet  this 
challense. 

The  Service  recently  began  woridng 
with  the  financial  services  industry  on 
a  marketing  initiative  called  Direct 
Deposit  Too.  Direct  Deposit  Too 
involves  the  estabUshment  of  a  simple, 
low-cost  account  at  a  financial 
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institution,  such  as  an  account  that  is 
accessible  only  through  a  plastic  card 
used  at  automated  teller  machines  and 
point-of-sale  terminals. 

In  addition,  the  Service  will  wori; 
with  agencies  to  implement  other 
provisions  of  the  Act.  Specifically, 
section  31001  (y)  of  the  Act  amends  31 
U.S.C  3325  by  adding  a  new  subsection 
(dj  which  requires  the  head  of  each 
executive  agency  to  include  the  Tax 
Identification  Number  (TIN)  of  each 
person  receiving  a  payment  in  the 
certified  voucher  submitted  to  the 
disbursing  official.  This  provision  of  the 
Act  became  effective  April  26, 1996,  the 
date  the  Act  was  signed  into  law. 
Treasury  Financial  Management 
Bulletin  95-10,  which  was  issued  on 
August  18, 1995,  currently  directs 
Federal  agencies  to  provide  the  TIN 
when  requesting  the  Service  to  make 
disbursement  to  vendors  and  Federal 
employees.  The  Service  will  amend 
Bulletin  95-10  in  the  near  future  in 
accordance  with  the  provisions  of 
section  3325  (d). 

The  Service  is  plarming  to  meet  with 
agencies  to  explain  the  requirements  of 
the  Act  and  the  interim  rule  and  to 
identify  issues  that  need  to  be  resolved. 
The  Service  also  will  form  a  task  force 
of  Federal  agencies  to  obtain 
information  that  will  be  used  in 
formulating  a  final  rule  and  provide 
guidance  to  agencies  on  how  to  reach 
those  individuals  and  small  businesses 
who  face  barriers  in  converting  to 
electronic  funds  transfer. 

(2)  Diacmaion 

A.  Section  by  Section  Analysis  of 
Interim  Rule  Implementing  the  July  26, 
1996,  Requirements 

Section  208.1    Scope  and  ApplicabiUty 

This  section  provides  that  Part  208 
applies  to  all  payments  made  by 
agencies  and  requires  such  payments  to 
be  made  by  electronic  funds  transfer, 
unless  a  waiver  Is  granted.  This  section 
also  provides  that  Part  208  does  not 
apply  to  payments  under  the  Internal 
Revenue  Code  of  1986. 

Section  208.2    Definitions 

31  U.S.C.  333Z(i)(2),  as  added  by 
section  31001(x)  of  the  Act,  defines 
Federal  agency  as  "(A)  an  agency  (as 
defined  in  section  101  of  this  Title);  and 
(B)  a  Government  corporation  (as 
defined  in  section  103  of  Title  5)." 
Section  101  of  Title  31  provides  that 
"agency"  means  a  department,  agency, 
or  instrumentality  of  the  United  States 
Goverrunent.  Section  103  of  Title  5 
defines  Government  corporation  as  a 
corporation  owned  or  controlled  by  the 
Govenunent  of  the  United  States.  'The 


definition  of  agency  in  $  Z08.2(a) 
restates  the  statutory  definidon  without 
change. 

Section  3332(j)(2).  as  added  by  the 
Act.  does  not  distinguish  between 
agencies  whose  disbursements  are  made 
by  the  Department  of  the  Treasury  and 
those  agencies  with  delegated  or 
statutory  disbursing  authority,  known  as 
Non-Treasury  Disbursing  Offices 
(NTDOs).  The  Service  believes  that  both 
types  of  agencies  are  subject  to  section 
3332(e).  as  amended,  and  to  Part  208. 
Further,  in  the  opinion  of  the  Service, 
the  source  of  an  entity's  fimds  is  not 
relevant  in  determining  coverage  under 
the  Act:  entities  whose  funds  are 
derived  bom  assessments  or  fees  are 
covered  by  Part  208  to  the  same  extent 
as  entities  using  appropriated  funds. 

Section  3332lj)(3)  provides  that 
"Federal  payments"  includes  "benefit 
payments,"  but  does  not  define  the 
latter  term.  The  Service  has  added  a 
definition  of  benefit  payment  in 
§  208.2(b).  This  definition  is 
substantially  similar  to  the  definition  of 
benefit  payinent  in  31  CFR  210.2. 

The  definition  of  "electronic  funds 
transfer"  in  §  208.2(c)  is  based  on  the 
definition  of  this  term  in  S  3332(j)(l),  as 
added  by  the  Act.  The  Act's  definition 
of  electronic  funds  transfer  is  similar  to 
the  definition  of  "electronic  fimd 
transfer"  in  the  Electronic  Fund 
Transfer  Act  (the  "EFTA;"  IS  U.S.C. 
1693).  However,  the  Service  has  added 
the  phrase  "includes,  but  is  not  limited 
to"  in  the  definition  of  electronic  funds 
transfer  in  the  interim  rule  to  signal  its 
intention  to  interpret  "electronic  funds 
transfer"  broadly  so  as  to  accommodate 
the  use  by  the  Federal  Government  of  a 
wide  range  of  payment  methods — 
existing  and  emerging — that  offer 
convenience,  safety,  and  efficiency  over 
paper-based  methods.  For  example, 
imder  this  definition  a  credit  card 
transaction  is  an  electronic  payment. 

The  term  "Federal  payment"  is 
defined  in  §  Z08.2(d)  of  the  interim  rule. 
The  Service  believes  that  all  payments 
made  by  an  entity  covered  by  section 
3332(e),  as  amended,  are  subject  to  the 
requirement  to  use  electronic  funds 
transfer.  This  requirement  applies 
whether  the  payment  is  recturing  or 
non-iecurring. 

The  specific  payments  eniunerated  in 
the  definition  of  Federal  payment  in 
section  3332(j)(3)  are  merely  illustrative 
of  the  payments  covered  by  section 
3332(e).  as  amended.  The  definition  of 
Federal  payment  in  §  208.2(d)  restates 
the  statutory  definition  and.  in  order  to 
clarify  the  broad  scope  of  this  term, 
provides  examples  of  payments 
typically  made  by  agencies.  The 
category  of  Federal  salary,  wage,  and 


retirement  payments  includes,  but  is  not 
limited  to,  thrift  savings  distributions, 
military  wage  and  salary  payments. 
Central  InteUigence  Agency  aimuities, 
military  armuities,  and  Coast  Guard 
retirement  payments.  The  category  of 
vendor  payments  includes  any  payment 
for  goods  or  services.  The  category  of 
expense  reimbursement  includes,  but  is 
not  limited  to,  travel  and  expense 
disbursements  and  cash  advances. 
Benefit  payments,  as  defined  in 
S  208.2(b),  includes,  but  is  not  limited 
to,  payments  for  Social  Security, 
Supplemental  Security  Income,  Black 
Limg.  Railroad  Retirement  Board 
Retirement  and  Aruiuity,  Department  of 
Veterans  Affairs  Compensation  and 
Pension,  and  Worker's  Compensation. 
The  category  of  miscellaneous  payments 
includes,  but  is  not  limited  to, 
interagency  payments,  grants,  loans, 
fees,  principal,  interest,  and  discounts 
related  to  U.S.  transferable  and  non- 
transferable securities,  refunds,  and 
payments  related  to  Federal  insurance 
or  guarantee  programs  for  loans.  The 
term  "Federal  payment"  does  not 
include  pavments  under  the  Internal 
Revenue  Code  of  1988. 

The  term  "financial  institution"  is  not 
defined  in  section  31001(x)  of  the  Act. 
The  Service  has  added  a  definition  of 
financial  institution  in  §  208.2(e).  The 
definition  in  the  interim  rule,  which  is 
identical  to  the  definition  of  financial 
institution  found  in  31  CFR  Part  210,  is 
intended  to  cover  all  depository 
institutions  regardless  of  the  form  of 
their  organization  or  the  nature  of  their 
charier. 

The  Service  also  has  added  a 
definition  of  the  term  "payment"  in 
§  208.2(f)  which  is  based  on  the 
definition  of  the  same  term  found  in  31 
CFR  Part  210. 

Section  208.3    Agency  Responsibilities 

Section  208.3(a)  implements  section 
3332(e),  as  ametuled.  which  supersedes 
31  U.S.C  3332  (a)  through  (d)  (Federal 
wage,  salary,  and  retirement  payments) 
and  38  U.S.C  5120  (a)  and  (d)  (Veterans 
l>eneGts):  and  thus  requires  all  Federal 
payments  to  a  recipient  who  becomes 
eligible  for  that  type  of  payment  starting 
on  July  26. 1996.  to  be  made  by 
electronic  funds  transfer. 

The  Service  is  sensitive  to  the 
administrative  burden  that  compliance 
with  the  Act  may  impose  on  agencies. 
Therefore,  in  several  instances  which 
are  discussed  below,  the  Service  has 
interpreted  the  Act's  requirements  in  a 
manner  designed  to  facilitate 
compliance. 

Section  3332(e),  as  amended,  provides 
that  all  Federal  payments  to  a  recipient 
who  becomes  eligible  for  "that  ty]«s  of 
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payment"  on  or  after  July  26  must  be 
made  by  electronic  funds  transfer. 
Section  208.3(a)  of  the  Lnlerim  rule 
provides  that  payments  made  to  a 
recipient  who  becomes  eligible  for  "the 
payment"  on  or  after  July  26  must  be 
made  electronically.  The  Service  made 
this  change  to  make  deer  that  the 
payments  that  must  be  made 
electronically  are  only  those  for  which 
the  recipient  becomes  eligible  on  or 
after  the  trigger  date  of  July  26,  and  not 
payments  of  the  same  type  made  by  the 
paying  agency  for  which  the  recipient 
became  eligible  prior  to  July  26.  For 
example,  if  a  recipient  currently 
receives  an  interest  payment,  by  check, 
on  a  Government  security  purchased 
before  July  26  and,  after  July  26.  the 
recipient  purchases  another 
Government  security  from  the  same 
agency,  the  interim  rule  requires  the 
agency  to  pay  interest  on  the  security 
purchased  ahei  July  26  by  electronic 
funds  transfer.  The  agency  would  not  be 
required  to  convert  btim  check  to 
electronic  funds  transfer  the  interest 
payment  on  the  security  purchased 
prior  to  July  26. 

Since  the  phrase  "l>ecomes  eligible 
for"  is  not  defined  in  section  3332(j), 
and  this  phrase  may  have  diSerent 
meanings  in  the  context  of  different 
types  of  payments,  the  Service  has 
divided  Federal  payments  into  six 
categories  and  defined  eUgibility  in  the 
context  of  each  class  of  payment.  The 
interim  rule  is  designed  to  minimize  the 
burden  of  compliance  by  defining  the 
triggering  date  for  determining 
eligibiUty  for  receiving  an  electronic 
payment,  as  the  time  at  wtiich  the 
agency  and  the  recipient  have  direct 
contact,  either  to  obtain  the  routing 
transit  number,  account  number,  and 
any  other  information  the  agency  needs 
to  make  payments  electronically  or, 
alternatively,  to  give  the  recipient  the 
opportunity  to  certify  that  the  recipient 
does  not  have  an  account  and  thus    ' 
qualifies  for  a  waiver. 

Under  $  208.3(a)(lJ,  all  individuals 
who  apply  for  benefit  payments  starting 
on  July  26, 1996,  are  subject  to  the 
mandatory  electronic  funds  transfer 
lequiremenl.  The  Service  chose  the  dale 
of  application  rather  than,  for  example, 
the  date  on  which  an  individual  attains 
a  specified  age,  because  the  application 
process  afiords  the  agency  an 
opportunity  to  have  contact  with  the 
recipient.  The  agency  can  obtain 
account  information  during  the 
application  process  and  those  recipients 
who  do  not  have  accounts  can  certify  to 
that  fact. 

Section  208.3(a)(2)  addresses 
eligibility  in  the  context  of  Federal  wage 
and  salary  payments.  The  interim  rule 


provides  that  a  recipient  who  has  a  date 
of  entry  on  duty  with  an  agency  on  or 
after  July  26, 1996,  must  receive  wage 
and  salary  payments  by  electronic  funds 
transfer,  unless  the  recipient  certifies 
that  he  or  she  does  not  have  an  account 
at  a  financial  institution.  Thus,  an 
individual  who  begins  working  for  an 
agency,  transfers  firom  one  agency  to 
another,  or  resumes  Federal  service  after 
a  break  in  employment  on  or  after  July 
26,  must  receive  such  payments  by 
electronic  funds  transfer,  unless  the 
recipient  certifies  that  he  or  she  does 
not  have  an  account  with  a  financial 
institution  or  authorized  payment  agent. 

Currently,  31  U.S.C  3332  (a)  through 
(d)  provide  that  Federal  wage,  salary, 
and  retirement  payments  paid  to 
individuals  who  began  to  receive  such 
payments  after  January  1, 1995,  must  be 
paid  by  electronic  funds  transfer  unless 
the  recipient  made  a  written  request  for 
another  form  of  payment.  In  addition, 
section  3332(cKl)  authorized  the 
Secretary  to  grant  waivers  for  a  group  of 
recipients  upon  a  request  by  the  head  of 
an  agency.  These  provisions  remain 
effective  until  July  26, 1996,  when  they 
are  superseded  by  section  3332(e),  as 
amended,  and  the  interim  rule. 
Consequently,  Federal  employees  and 
retirees  who  l>ecome  eUgible  to  receive 
payments  on  or  after  July  26,  1996,  must 
certify  that  they  do  not  have  an  account 
at  a  Eiiaaricial  institution  or  authorized 
payment  agent  in  order  to  quaUfy  for  a 
waiver. 

Section  208.3(a)(3)  of  the  interim  rule 
provides  that,  in  the  case  of  Federal 
retirement  payments,  "becomes  eligible 
for"  means  a  recipient  applies  for 
retirement  from  an  agency  on  or  after 
July  26, 1996.  There  may  be  special 
circumstances  in  which  a  recipient 
applies  for  retirement  from  an  agency  on 
or  after  July  26,  while  at  the  same  time 
the  recipient  is  already  receiving 
retirement  payments  from  a  previous 
agency.  In  this  circumstance,  the 
recipient  would  be  required  to  receive 
retirement  payments  from  the  second 
agency  electronically. 

Section  208.3(a)(4l  addresses  vendor 
payments.  Under  the  interim  rule, 
payments  made  under  a  contrect  or 
purchase  order  resulting  from  a 
solicitation  issued  on  or  after  July  26, 
1996,  must  be  made  electronically.  This 
requirement  applies  to  all  contracts  and 
purchase  orders  for  goods  and  service 
whether  or  not  they  are  covered  by  the 
Federal  Acquisition  Regulation.  The 
interim  rule  does  not  require  an  agency 
to  convert  payments  for  contracts  or 
purchase  orders  executed  prior  to  July 
26  to  electronic  funds  transfer. 

Section  208.3(a)(5)  of  the  interim  rule 
provides  that,  in  the  case  of  grants. 


eligibility  is  determined  by  reference  to 
the  date  on  which  a  grant  application  is 
filed  or  renewed. 

Section  208.3(a)(6)  is  a  catch-all 
provision  that  applies  to  all  other 
Federal  payments,  such  as  expense 
reimbursements  and  interest,  not 
addressed  in  sul>sections  (1)  through  (5). 
The  Service  expects  agencies  to  fashion 
eligibility  rules  that  are  consistent  with 
the  spirit  of  the  Act. 

Section  208.3(b)  provides  that,  for  a 
recipient  who  becomes  eligible  to 
receive  a  Federal  payment  on  or  after 
July  26,  the  head  of  each  agency  must 
waive  the  requirement  to  be  paid  by 
electronic  funds  transfer  if  the  recipient 
certifies  in  writing  that  the  recipient 
does  not  have  an  account  with  a 
financial  institution  or  authorized 
payment  agent.  The  Appendix  contains 
a  model  that  may  be  used  to  make  such 
a  certification,  llie  use  of  this  model  is 
optional;  an  agency  may  customize  the 
model  as  needed. 

The  Service  recognizes,  however,  that 
agencies  may  encoimter  obstacles  in 
converting  to  electronic  funds  transfer. 
Section  208.3(c)  provides  that,  if  the 
head  of  an  agency  determines  that  the 
agency  cannot  make  a  Federal  payment 
or  class  of  Federal  payment  in 
accordance  with  §  208.3(a)  due  to  the 
inability  of  the  agency's  system  to  make 
the  payment(s)  by  electronic  funds 
transfer,  then  the  agency  shall  notify  the 
Service  immediately  in  writing  and 
shall  submit  an  implementation  plan  to 
the  Service  no  later  than  January  1 , 
1997.  The  plan  shall; 

(1 )  Identify  the  specific  type  of 
payment(sl  that  cannot  be  made  by 
electronic  funds  transfer: 

(2)  Describe  the  system  problem  that 
prevents  the  agency  from  making  the 
payment(s)  by  electronic  funds  transfer, 
and 

(3)  Chitline  a  proposed  solution  and 
provide  a  time  table  for  solving  the 
problem. 

Nothing  in  Part  208  should  be 
construed  to  prevent  an  agency  &i}m 
continuing  to  make  payments  while  the 
agency's  plan  is  being  developed, 
reviewed,  and  implemented.  The 
Service  will  work  with  agencies  to 
develop  and  implement  the  plan  and 
provide  any  assistance  the  agency  may 
need. 

Section  208.4    Recipient 
Responsibilities 

Section  208.4  implements  sections 
3332(eJ  (2)  and  (g)  as  amended  by  the 
Act  and  provides  that  (1)  a  recipient  of 
a  Federal  payment  must  designate  a 
financial  institution  or  authorized 
payment  agent  through  which  a  Federal 
payment  may  be  made  or  certify  in 
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writing  that  the  recipient  does  not  have 
an  account  with  a  financial  institution 
or  authorized  payment  agent;  and  (2) 
provide  the  agency  with  the  information 
requested  by  the  agency  in  order  to 
efiect  the  payment. 

B.  Regulations  to  Implement  the  January 
1, 1999,  Requirements 

During  the  next  two  years.  Treasury 
will  vioA  with  agencies,  the  financial 
services  industry,  and  representatives  of 
individuals  and  the  vendor  community, 
to  meet  the  challenge  of  delivering  all 
Federal  payments  by  electronic  hinds 
transfer.  Efforts  will  include  intensive 
marketing  of  Treasury's  existing  Direct 
Deposit  program  for  individuals  and 
busiiMues;  new  products  such  as  Direct 
Depodt  Too;  and  service*  such  as 
Electronic  Benefit  Transfer  (EBTJ.  The 
Service  will  continue  to  develop,  test, 
and  implement  innovative  forms  of 
elactrooic  payment  mechanisms.  The 
Service  also  plans  to  hold  forums  at 
which  the  public,  the  financial  service 
industry,  Federal  agencies,  and  other 
interested  parties  vriU  be  invited  to 
share  their  viewt  regarding 
implementation  of  the  requirements  that 
take  efiect  on  January  1. 1999. 

tn  order  to  assess  the  current 
capabihties  of  agencies  and  to  assess 
their  future  needs,  the  Service  requests 

rcies  to  submit  an  implementation 
that  addresses  the  pwints  listed 
below.  Agencies  subject  to  the  Chief 
Financial  Officers  Act  of  1990  (31  U.S.C. 
901)  must  submit  the  plan  by  January  1, 
1997.  All  other  agencies  must  submit 
the  plan  by  July  1, 1997.  The  plan  must: 
(11  List  ue  types  of  Federal  payments 
the  agency  currently  makes  by  check, 
especially  those  payments  that  the 
agency  believes  would  be  difficult  to 
convert  to  electronic  funds  transfer: 

(2)  Describe  the  obstacles  the  agency 
has  encountered,  or  expects  to 
encounter,  in  converting  payments 
made  by  check  to  electronic  funds 
transfer.  The  Service  invites  comment 
on  the  cost-effectiveness  of  converting 
small  dollar  cash  and  check  payments 
and  non-recurring  payments  to 
electronic  funds  transfer, 

(3)  Provide  suggestions  for  removing 
the  obstacles  for  each  type  of  payment 
and  the  electronic  payment  methods 
that  could  be  used; 

(4)  Provide  a  timetable  for  the  orderly 
and  systematic  conversion  of  check 
payments  to  electronic  funds  transfer: 
and 

(5)  Identify  the  assistance  each  agency 
anticipates  it  will  need  in  order  to 
convert  payments  currently  made  by 
check  to  electronic  funds  transfer. 

The  Service  will  use  this  information 
to  assess  the  requirements  for 


converting  from  cash  and  checks  to 
electronic  funds  transfer  payments  for 
each  payment  type  and  determine  what 
assistance  agenaes  need  in  order  to 
meet  the  January  1999  implementation 
date. 

As  noted  above,  whan  the  head  of  the 
agency  determines  that  the  agency 
cannot  make  a  Federal  payment  or  class 
of  Federal  payment  in  accordance  with 
$  208.3(a)  due  to  the  inability  of  the 
agency's  system  to  make  the  payment(s) 
by  electronic  funds  transfer,  then  the 
agency  must  notify  the  Service 
immediately  in  writing  and  must  submit 
a  ^an  in  accordance  with  $  Z0S.3(c). 

The  Service  would  like  to  work  with 
the  financial  service*  industry  to 
expand  and  enhance  existing  electronic 
payment  methods  and,  where  necessary, 
develop  new  ones  so  as  to  *«HHt»t«  the 
transition  from  checks  to  electronic 
funds  transfer.  The  industry  is  invited 
to: 

(1)  Discuss  the  capability  to  process 
electronic  payments  and  to  provide  the 
payment  information  customers  need, 
especially  for  vendor  payments;  and 

(2)  Provide  suggestions  regarding 
improvements  to  the  electrcnic  payment 
methods  currently  available  and  ideas 
for  new  electronic  payment  methods  to 
meet  the  needs  of  recipients  who 
receive  checks. 

Members  of  the  public  are  specifically 
invited  to  comment  on  the  following: 

(1)  Obstacles  to  receiving  payments 
electronically,  such  as  geographical 
barriers  and  physical,  mental, 
educational,  or  language  barriers; 

(2)  The  availability  nf  hanking 
services,  especially  for  the  segment  of 
the  public  that  is  currently  unbanked; 

(3)  Suggestions  for  improving  the 
electronic  payment  methods  currently 
available  and  ideas  for  new  types  of 
electronic  payment  methods: 

(4)  Suggestions  for  implementing  the 
provisions  relating  to  the  use  of  an 
authorized  payment  agent  for  receipt  of 
a  Federal  payment  by  means  of 
electronic  funds  transfer,  including 
qualifications  for  serving  as  an 
authorized  payment  agent  and  any 
limitations  on  the  terms  of  the 
contractual  relationship  between  the 
recipient  and  the  authorized  payment 
agent;  and 

(5)  The  needs  of  unbanked  recipients 
when  selecting  an  electronic  payment 
method  or  a  financial  institution. 

Section  3332(i)(2),  as  added  by 
section  31001  (x)  of  the  Act,  provides 
that  regulations  issued  by  the  Secretary 
shall  eiisure  that  individuals  who  are 
required  to  have  an  account  at  a 
financial  institution  t»cause  of  the 
application  of  section  3332(f^(l)  will 
have  access  to  such  an  accoimt  at  a 


reasonable  cost.  Further,  the  Secretary  is 
diiectad  to  ensure  that  such  Individuals 
are  given  the  same  consumer 
protections  with  respect  to  the  accoimt 
as  other  accoimt  holders  at  the  same 
financial  institution.  All  interested 
parties  are  invited  to  comment  on  these 
provisions. 

Sactioo  3332(f)(2)  authorizes  the 
Secretary  to  waive  the  electronic  funds 
transfiv  requirement  for  individuals  or 
rlassws  of  individuals  for  whom 
compliance  poee*  a  hardship,  for 
classifications  or  types  of  checks  or  In 
other  drciunstanoes  as  may  be 
necessary.  The  Service  invites  comment 
raoarding  these  requirements. 

u  response  to  a  Congreasicmal 
request,  the  Service  will  study:  (1)  the 
socioeconomic  and  demogit^iic 
characteristics  of  those  recipients  who 
currently  receive  checks  to  determine 
how  best  to  increase  electronic  payment 
usage:  and  (2)  the  adequacy  of  consurtter 
protections  available  to  those 
individuals  who  will  be  required  to 
obtain  an  account  with  a  financial 
institution. 

Special  Aaalya** 

The  Service  is  promulgating  the 
interim  rule  without  opporttmity  for 
prior  public  comment  pursuant  to  the 
Administrative  Procedure  Act  (the 
"APA"),  5  U.S.C.  553,  because  the 
Service  has  determined,  for  the 
following  reasons,  that  a  comment 
period  would  be  impracticable  and 
contrary  to  the  public  interest.  As  noted 
above,  until  passage  of  the  Act,  only 
recipients  of  Federal  wage,  salary,  and 
retirement  payments  were  required  to 
receive  those  payments  by  electronic 
funds  transfer.  However,  31  U.S.C.  3332 
(e),  as  amended,  requires  recipients  who 
become  eligible  for  Federal  payments  on 
or  after  July  26, 1996,  to  receive  such 
payments  electronically.  Therefore, 
recipients  such  as  vendors  doing 
business  with  agencies  and  benefit 
recipients  may  not  be  aware  of  the 
impact  of  the  law.  In  addition,  the  law 
requiring  agencies  to  disburse  Federal 
funds  expeditiously,  31  U.S.C.  3335, 
applies  only  to  agencies  in  the  executive 
branch,  whereas  the  amended  section 
3332  (ej  applies  to  departments, 
agencies,  and  instrumentalities  of  the 
United  States  Government  and  to 
corporations  owned  or  controlled  by  the 
Goverrmient  of  the  United  States. 

In  addition,  since  the  Act  was  passed, 
the  Service  has  received  numerous 
requests  for  guidance  from  affected 
agencies.  Many  of  the  questions  relate  to 
the  meaning  of  the  phrase  "becomes 
eligible  for,"  which  determines  the 
applicability  of  section  3332.  As  noted 
above,  this  phrase  tias  different 
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meamngs  in  the  context  of  different 
types  of  payments.  The  Service  believes 
that,  absent  an  implementing  regulation, 
there  will  be  substantial  confusion  and 
noncompliance.  Since  the  interim  rule 
provides  critical  guidance  which  will 
facilitate  compliance,  the  Service 
believes  that  it  is  in  the  public  interest 
to  issue  the  interim  rule  without 
opportunity  for  prior  public  comment. 

The  public  is  invited  to  submit 
comments  on  the  interim  rule.  As  noted 
above,  within  the  next  twelve  months, 
the  Service  expects  to  publish  a  Notice 
of  Proposed  Rulemaking  to  implement 
the  provisions  of  section  3332  that  take 
eSect  in  January  1999.  Therefore,  there 
will  be  an  opportunity  to  take  into 
account  any  comments  received  on  the 
interim  rule. 

The  Service  has  determined  that  good 
cause  exists  to  make  the  interim  rule 
effective  upon  publication  without 
providing  the  30  day  period  between 
publication  and  the  effective  date 
contemplated  by  the  APA,  5  U.S.C.  553 
(d).  The  purpose  of  a  delayed  effective 
date  is  to  afford  persons  affected  by  a 
rule  a  reasonable  time  to  prepare  for 
compliance.  However,  in  this  case,  both 
agencies  and  recipients  of  Federal 
payments  must  comply  with  the  Act 
when  it  takes  effect  on  July  26, 1996, 
and,  as  noted  above,  there  may  be 
considerable  confusion  concerning  its 
appUcation.  Inasmuch  as  the  interim 
rule  provides  important  clarification 
that  is  expected  to  facilitate  compliance 
with  the  new  law,  the  Service  believes 
that  good  cause  exists  to  make  the  rule 
effective  upon  publication. 

Since  the  interim  rule  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the  APA,  the 
collection  of  information  contained  in 
the  interim  rule  has  been  reviewed 
under  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  (j))  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  1510-0066.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  uriless  it  displays  a  vahd 
control  number  assigned  by  the  Office  of 
Management  and  Budget 

Comments  concerning  the  collection 
of  information  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  tbe  Treasury,  Financial 
Management  Service,  Office  of 
lofbtmatioa  and  Regulatory  A&irs, 
Washington,  D.C  20503,  with  copies  to 
Jacquelkie  Perry.  Public  Reports 
□aarance  Officer,  Financial 
Management  Service,  3361  75th 


Avenue,  Landover,  Maryland  20785. 
Any  such  comments  should  be 
submitted  not  later  than  September  24, 
1996.  Comments  are  specifically 
requested  concerning: 

Whether  the  propped  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Service,  including  whether  the 
information  will  have  practical  utilitv; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced;  and 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  appUcation  of  automated  collection 
techniques-and  other  forms  of 
information  technology. 

The  collection  of  information  in  this 
regulation  is  in  §  206.4.  The  information 
(name  of  financial  institution,  accoimt 
number  and  routing  transit  number  or 
certification  that  the  recipient  does  not 
have  an  account  with  a  financial 
institution)  is  required  to  enable  an 
agency  to  pay  the  recipient  of  a  Federal 
payment  by  electronic  funds  transfer. 
The  collection  of  information  is 
mandatory.  31  U.S.C.  3332  (g),  as 
amended,  requires  recipients  of  Federal 
payments  to  "provide  to  the  Federal 
agency  that  makes  or  authorizes  the 
payments  information  necessary  for  the 
recipient  to  receive  electronic  funds 
transfer  payments."  The  likely 
respondents  are  individuals  who  are 
employed  by  the  Service  on  or  after  July 
26, 1996;  existing  employees  of  the 
Service  who  become  eligible  to  receive, 
for  example,  travel  reimbursement 
payments  on  or  after  July  26, 1996; 
individuals  who  apply  for  retirement 
from  the  Service  on  or  after  July  26. 
1996;  and  individuals  and  businesses 
that  become  eligible  to  receive  a  vendor 
payment  from  the  Service  on  or  after 
July  26, 1996. 

The  estimated  total  armual  reporting 
burden  is  325  hours.  The  estimated 
burden  hours  per  respondent  is  0.25 
hours.  The  estimated  number  of 
respondents  is  1,300.  These  figures 
represent  the  burden  imposed  by  the 
Service.  The  reporting  burden  imposed 
by  other  agencies  will  be  addressed  by 
those  agencies. 

Although  it  has  been  determined  that 
the  interim  rule  is  a  significant 
regulatory  action  as  defined  in  E.O. 
12866,  the  Office  of  Management  and 
Budget  (OMB)  has  waived  the 
preparation  of  a  Regulatory  Assessment. 
One  substantive  change  was  made  to  the 
regulation  subsequent  to  its  submission 
to  OMB.  At  the  suggestion  of  OMB,  the 


Service  added  §  208.3  (c),  whicl^ 
requires  that  an  agency  notify  the 
Service  immediately  in  writing  if  it 
determines  that  it  is  unable  to  make  a 
payment  or  class  of  payments  by 
electronic  funds  transfer  due  to  the 
inability  of  the  agency's  system  to  make 
the  payment(s)  electronically. 

List  of  Sub(ecto  in  31 CFR  Part  208 

Accounting.  Banks.  Banking, 
Electronic  Funds  Transfer. 

Authority  and  lasaance 

For  the  reasons  set  out  in  the 
preamble.  Part  208  of  Title  31  is  added 
to  read  as  follows: 

PART  208— FEDERAL  AGENCY 
DISBURSEMENTS 

Sec. 

208.1  Scope  and  application. 

208.2  DeBaitions. 

208.3  Agency  responsibilities. 

208.4  Recipient  responsibilities. 

Appendix  A  to  Part  31— «lodal  cerliflcation 

Authority:  5  U.S.C  301;  31  U.S.C  321, 
3301,  3302,  3321, 3325.  3327.  3328,  3332, 
3335,  md  6503. 

$208.1    Scope  and  appUcatton. 

This  part  applies  to  all  Federal 
payments  made  by  an  agency  and 
requires  such  payments  to  be  made  by 
electronic  funds  transfer,  unless  a 
waiver  is  granted.  This  part  does  not 
apply  to  payments  under  the  Internal 
Revenue  Code  of  1986. 

{208.2    Daflnltlona. 

(a)  Agency  means  any  department, 
agency,  or  instrumentality  of  the  United 
States  Government,  or  a  corporation 
owned  or  controlled  by  the  Government 
of  the  United  States. 

(b)  Benefit  payment  means  a  payment 
for  a  Federal  Government  entitlement 
program  or  for  an  annuity  (other  than  a 
Federal  retirement  payment),  including, 
but  not  limited  to,  payments  for  Social 
Security,  Supplemental  Security 
Income.  Black  Lung.  Railroad 
Retirement  Board  Retirement  and 
Annuity,  Department  of  Veterans  Affairs 
Compensation  and  Pension,  and 
Worker's  Compensation. 

(c)  Electronic  funds  transfer  means 
any  transfer  of  funds,  other  than  a 
transaction  originated  by  cash,  check,  or 
similar  paper  instrument,  that  is 
initiated  through  an  electronic  terminal, 
telephone,  computer,  or  magnetic  tape, 
for  the  purpose  of  ordering,  instructing, 
or  authorizing  a  financial  institution  to 
debit  or  credit  an  account.  The  term 
includes,  but  is  not  limited  to. 
Automated  Clearing  House  transfers, 
Fedwire  transfers,  and  transfers  made  at 
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automated  teller  machines  and  point-of- 
sale  terminals. 

(d)  Federal  payment  means  any 
payment  made  by  an  agency. 

(1)  The  term  includes,  but  not  is 
limited  to: 

(i)  Federal  wage,  salary,  and 
retirement  payments; 

(ii)  Vendor  and  expense 
reimbursement  payments: 

(iii)  Benefit  payments;  and 

(iv)  Miscellaneous  payments, 
including  but  is  not  limited  to, 
interagency  payments,  grants,  loans, 
fees,  principal,  interest,  and  discounts 
related  to  U.S.  transferable  and  non- 
transferable securities,  overpayment 
reimbiusaments.  and  payments  imder 
Federal  insurance  or  guarantee 
proraams  for  loans. 

(2)  The  term  "Federal  payment"  does 
not  apply  to  payments  under  the 
Internal  Revenue  Code  of  1986. 

(e)  Financial  institution  means  any 
bank,  savings  bank,  savings  and  loan 
association,  credit  union,  or  similar 
institution. 

(f)  Payment  means  a  simi  of  money 
transferred  to  a  recipient  in  satisfaction 
of  an  obligation. 

(208,3    Aganqr  raaponsMlhiae. 

(a)  Paying  by  electronic  funds 
transfer.  Subject  to  §  208.3  (b),  and 
notwithstanding  any  other  provision  of 
law.  all  Federal  payments  made  by  an 
agency  to  a  recipient  who  becomes 
eligible  for  the  payment  on  or  after  July 
26, 1996,  shall  be  made  by  electronic 
funds  transfer.  For  purposes  of  this 
subsection,  "becomes  eligible  for" 
means: 

(1)  In  the  case  of  benefit  payments, 
the  recipient  applies  for  that  type  of 
benefit  on  or  after  July  26, 1996; 


(2)  In  the  case  of  Federal  wage  or 
salary  payments,  the  recipient  has  a  date 
of  entry  on  duty  with  the  agency  on  or 
after  July  26. 1996; 

(3)  In  the  case  of  Federal  retirement 
payments,  a  recipient  applies  for 
retirement  bom  an  agency  on  or  after 
July  26, 1996; 

(4)  In  the  case  of  vendor  payments, 
the  payment  is  made  under  a  contract  or 
purchase  order  resulting  bom  a 
solicitation  issued  on  or  after  July  26, 
1996; 

(5)  In  the  case  of  giants,  an 
application  is  filed  or  renewed  on  or 
after  July  26,  1996;  and 

(6)  For  all  other  Federal  payments,  as 
determined  by  the  agency. 

(b)  Waiver.  The  head  of  an  agency 
shall  waive  the  application  of 
subsection  208.3  (a)  only  upon  receipt 
of  written  certification  that  the  recipient 
does  not  have  an  account  with  a 
financial  institution  or  an  authorized 
payment  agent. 

(c)  Agency  implementation  plan.  If 
the  head  of  an  agency  determines  that 
the  agency  caimot  make  a  Federal 
payment  or  class  of  Federal  payment  in 
accordance  with  §  208.3  (a)  due  to  the 
inability  of  the  agency's  system  to  make 
the  payment(s)  by  electronic  funds 
transfer,  then  the  agency  shall  notify  the 
Service  inunediately  in  writing  and 
shall  submit  an  implementation  plan  to 
the  Service  no  later  than  January  1, 
1997.  The  plan  shall: 

(1)  Identify  the  specific  type  of 
payment(s)  that  cannot  be  made  by 
electronic  funds  transfer, 

(2)  Describe  the  system  problem  that 
prevents  the  agency  £rom  making  the 
payment(s)  by  electronic  funds  transfer; 
and 


(3)  Outline  a  proposed  solution  and 
provide  a  time  table  for  solving  the 
problem. 

%  20ft.4    Redpisnt  reepomttliltlea. 

Each  recipient  of  a  Federal  paymant 
shall  designate  a  financial  institution  or 
authorized  payment  agent  through 
which  a  Federal  payment  may  be  made 
or  certify  in  writing  that  such  recipient 
does  not  have  an  account  with  a 
financial  institution  or  an  authorized 
payment  agent:  and  provide  the  agency 
with  the  information  requested  by  the 
agency  in  order  to  effect  the  payment. 

Appendix  A  to  Part  208— Model 
Certification 

This  appendix  contains  model  language 
which  may  be  used  to  qualify  for  a  waiver 
under  $  20a.3(b|.  Use  of  tlla  model  language 
is  optional.  An  agency  may  customiae  the 
model  language  by  making  appropriate 
changes. 

Any  payment  tliat  we  make  to  you  will  be 
made  by  electronic  fuads  transfer  unless  you 
certify  in  writing  tiiat  you  do  not  have  an 
account  with  a  financial  institution  or  an 
authorized  payment  agent. 

I  certify  that  I  do  not  iiave  an  account  with 
a  finanrial  institution  or  an  authorized 
payment  agent 

Signature 

Dated:  July  23, 1996. 
Buaeell  a  Motrts. 

Commissioner. 

(FR  Doc.  96-19073  Filed  7-25-96:  8:45  ami 
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Part  VII 

Department  of 
Housing  and  Urban 
Development 

Notice  of  Funding  Availability  for  Family 
Self-Sufflciency  Program  Coordinators  for 
tlie  Section  8  Rental  Certificate  and 
Rental  Voucher  Programs;  Notice 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[DockMNa  FR-40ei-N-01] 

Oflio*  of  Um  Asatotant  Sacratwy  for 
PuMIe  and  Indian  Houaing;  Notica  of 
Funding  AvallabUity  (NOFA)  for  Family 
Sai^Sufltdancy  (FSS)  Program 
Coordtnatora  for  tha  Sactlon  B  Rantal 
CortHlcaleand  Rantai  Vouclior 
Programs 

AOENCV:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Notice  of  funding  availability 

for  fiscal  year  (FY)  1996  ifor  Section  8 

Family  Self-SufBciency  Program 

Coordinators. 

SUMMAHV:  This  NOFA  announces  the 
availability  of  up  to  59.2  million  for 
administrative  fees  for  Section  8  Family 
Self-Sufficiency  (FSS)  program 
coordinators.  Eligible  applicants  are 
only  those  public  housing  agencies 
(PHAs)  and  Indian  housing  authorities 
(IHAs),  herein  referred  to  as  housing 
agencies  (HAs),  with  obligations  to 
enroll  at  least  25  families  in  the  FSS 
program.  Due  to  limited  funding,  HUD 
has  decided  to  limit  thp  competitioo  to 
the  HAs  with  Section  8  programs  of 
fewer  than  1,000  rental  vouchers  and 
certificates  and  limit  the  funds  available 
to  each  HA  to  142,500. 

In  recent  years,  HUD  has  provided 
funding  for  FSS  program  coordinators  to 
HAs  with  Section  8  programs  of  fewer 
than  600  units.  The  funds  for  FY  94  and 
FY  95  were  allocated  to  these  HAs  based 
on  a  request  for  funding  and  all 
complete  applications  were  funded. 
HUD  is  allocating  FY  1996  funds  for 
FSS  program  coordinators  through  a 
competitive  NOFA  as  required  by 
Congress. 

DATES:  The  applicatioD  deadline  for  the 
FSS  Program  Coordinators  is  September 
9. 1996. 3:00  p.m.,  local  HUD  Office 
time. 

The  above-stated  application  HouHIitiw 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
HAs,  HUD  will  treat  as  ineligible  for 
consideration  any  application  that  is  not 
received  before  the  application 
deedhne.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibiUty  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  HUD  will  not 
accept,  at  any  time  during  the  NOFA 
competition,  application  materials  sent 
via  facsimile  (FAX)  transmission. 
AOOflESSES:  The  local  HUD  SUte  or  Area 
Office,  Attention:  Director.  Office  of 


Public  Housing,  is  the  official  place  of 
receipt  for  all  applications,  except 
applications  from  Indian  Housing 
Authorities  (IHAs).  The  local  HUD 
Office  of  Native  American  Prtigrams 
Office,  Attention:  Administrator,  Office 
of  Native  American  Programs,  is  the 
place  of  official  receipt  for  IHA 
applications.  For  ease  of  reference,  the 
term  "HUD  Office"  will  be  used 
throughout  this  NOFA  to  mean  the  HUD 
State  Office,  IfUD  Area  Office,  and  the 
HUD  Office  of  Native  American 
Programs  Office.  If  a  particular  type  of 
HUD  Office  needs  to  be  identified,  e.g., 
the  HUD  Office  of  Native  American 
Programs  Office,  the  appropriate  office 
will  be  used. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Division,  Office  of  Rental  Assistance, 
Office  of  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development,  room  4220,  451  Seventh 
Street,  SW,  Washington,  DC  2041O- 
8000,  telephone  number  (202)  708- 
0477.  Hearing  or  speech  impaired 
individuals  may  call  HUD's  TTY 
number  (202)  708-4594.  (These 
numbers  are  not  toll-free.) 

SUPPLEMBITARY  INFORMATXM: 

Papeiwark  Kednctioa  Act  Statemal 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3S20).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number.  The 
OMB  control  number,  when  assigned, 
will  be  aimounced  in  the  Federal 
Rsgjater. 

L  Pnipoae  and  Sobatantive  Deicriptiaii 

The  Omnibus  ConsoUdated 
Rescissions  and  Appropriations  Act  of 
1996  (Pub.  L.  104-134. 110  Stat.  1321. 
approved  April  26, 1996)  allows  HUD  to 
set-aside  Community  Development 
Block  Grant  funds  for  program 
coordinators  under  the  Section  8  FSS 
program.  As  a  result,  HUD  determined 
to  make  a  sufficient  amount  available 
under  this  NOFA.  to  enable  the  smaller 
HAs  [i.e.,  those  with  programs  of  fewer 
than  1,000  total  rental  vouchers  and 
certificates )  with  required  FSS 
programs  of  at  least  2S  slots,  to  hire  up 
to  one  FSS  program  coordinator  for  one 
year  at  a  reasonable  cost,  as  determined 
by  the  HA  and  HUD,  based  on  salaries 
for  similar  positions  in  the  locality. 


Each  HA  is  limited  to  an  award  of  . 
$42,500  under  this  NOFA. 

(1)  Eligible  Activity 

Funds  are  available  under  this  NOFA 
to  employ  or  otherwise  retain  the 
services  of  up  to  one  FSS  program 
coordinator  for  one  year.  A  part-time 
FSS  prx^gram  coordinator  may  be 
retained  where  appropriate.  Under  the 
FSS  program.  HAs  are  required  to  use 
Section  8  rental  assistance  together  with 
pubhc  and  private  resources  to  provide 
supportive  services  to  enable 
participating  families  to  achieve 
economic  independence  and  self- 
sufficiency.  Effective  delivery  of 
supportive  services  is  a  criti^  element 
in  a  successful  program. 

(a)  Program  Coordinator  Role 

HAs  administering  the  FSS  program 
use  program  coordinating  committees 
(PCCs)  to  assist  them  to  secure  resources 
for  and  implement  the  FSS  program. 
The  program  coordinating  committee  is 
made  up  of  representatives  of  local 
government,  job  training  and 
employment  agencies,  local  welfare 
agencies,  educational  institutions,  child 
care  providers,  nonprofit  service 
providers,  and  businesses. 

An  FSS  program  coordinator  works 
with  the  PCC,  and  with  local  service 
providers  to  assure  that  program 
participants  are  linked  to  the  supportive 
services  they  need  to  achieve  self- 
sufficiency.  The  FSS  program 
coordinator  may  ensure,  through  case 
management,  that  the  services  included 
in  participants'  contracts  of 
participation  are  provided  on  a  regular, 
ongoing  and  satisfactory  basis,  and  that 
participants  are  fulfilling  their 
responsibilities  imder  the  contracts. 

(b)  Staffing  Guidelines 

Under  normal  circumstances,  a  full- 
Uma  FSS  program  coordinator  should  be 
able  to  serve  approximately  SO  FSS 
participants,  depending  on  the 
coordinator's  case  management 
functions. 

(c)  Eligibility  of  HAs 

All  HAs  that  currently  administer  a 
rental  voucher  and  certificate  program 
of  fewer  than  1,000  total  rental  vouchers 
and  certificates  and  that  received  FY 
1992  FSS  incentive  award  funding,  or 
FY  1993  and  later  rental  voucher  or 
certificate  funding  (other  than  renewal 
funding),  and  as  a  result  are  required  to 
administer  an  FSS  program  of  at  least  25 
FSS  slots  are  eligible  to  apply.  HAs  with 
fewer  than  1,000  total  rental  vouchers 
and  certificates  and  with  FSS  programs 
of  fewer  than  25  slots  may  also  apply, 
if  they  apply  jointly  with  one  or  more 
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other  eligible  HAs  so  that  between  or 
among  the  HAs  they  administer  at  least 
25  FSS  slots.  If  eligible  applicants  apply 
jointly,  their  combined  total  program 
size  miy  exceed  1.000  total  rental 
vouchers  and  certificates,  but  the 
$42,500  maximum  amount  that  may  be 
requested  still  applies.  )oint  applicants 
must  specify  a  lead  coapplicant  which 
will  receive  and  administer  the  FSS 
program  coordinator  funding.  A  State  or 
regional  (i.e.,  multi-coimty  jurisdiction) 
HA  that  administers  a  program  of  more 
than  1,000  rental  vouchers  and 
certificates  may  apply  if  it  is  required  to 
administer  an  FSS  pn^gram  of  fewer 
than  1,000  FSS  slots. 

Since  the  $9.2  million  available  for 
FSS  program  coordinators  is  insufficient 
to  fund  all  HAs  administering  FSS 
programs.  HUD  is  limiting  eligibility 
under  this  NOFA  to  HAs  with  fewer 
than  1,000  total  Section  8  rental 
vouchers  and  certificates  and  to  state 
and  multi-county  regional  HAs  that  are 
required  to  administer  FSS  programs  of 
at  least  25  but  fewer  than  1,000  FSS 
slots.  HUD  determined  that  HAs 
administering  large  Section  8  programs 
are  more  likely  than  smaller  HAs  to 
have  access  to  other  resources  for  FSS 
program  administration.  State  HAs 
indicated  an  interest  in  FY  1994  in 
submitting  applications  for  funding 
under  the  FSS  Program  Coordinators 
NOFA  regardless  of  the  600  total 
program  size  limitation  in  FY  1994.  In 
response,  HUD  has  decided  in  this  FY 
1996  NOFA  to  allow  a  state  or  multi- 
cotmty  regional  HA  that  administers  an 
FSS  program  in  more  than  one  location 
to  submit  an  application  if  the  state  or 
multi-county  regional  HA  is  required  to 
administer  an  FSS  program  of  at  least  25 
but  fewer  than  1,000  Section  8  units. 

HUD  is  requiring  that  applicants 
under  this  NOFA  administer  FSS 
programs  of  at  least  25  FSS  slots  (based 
on  FY  1992  FSS  incentive  award 
funding  or  FY  1993  and  later  rental 
voucher  and  certificate  funding  (other 
than  renewal  funding))  to  ensure  that 
the  limited  program  coordinator  fimds 
are  used  in  a  cost-effective  maimer.  The 
Department  expects  that  FSS  programs 
of  fewer  than  25  FSS  slots  can  be 
managed  within  HA  resources. 

(2)  Eligible  Applicants  With  HUD 
Approved  Exceptions  to  Mandatory 
Minimum  Size 

If  HUD  has  approved  either  a  full  or 
partial  exception  to  implementing  an 
FSS  program  of  the  mandatory 
minimum  size  for  an  eligible  applicant 
with  fewer  than  1.000  rental  vouchers 
and  certificates,  solely  because  of  a  lack 
of  funds  for  reasonable  administrative 
costs,  the  approval  of  the  exception  is 


hereby  automatically  rescinded,  since 
funding  for  an  FSS  program  coordinator 
is  now  available  under  this  NOFA. 

n.  FSS  Program  Coordinators 
Aliocation  Amounli 

For  FY  1996,  $9.2  milUon  is  available 
for  HA  administrative  fees  for  Section  8 
FSS  Program  Coordinators.  This  is  the 
third  fiscal  year  of  funding  for  FSS 
Program  Coordinators.  All  HAs  that 
received  funding  for  FSS  Program 
Coordinators  under  the  FY  1994  and  FT 
1995  NOFA  must  re-apply  under  this 
NOFA  and  compete  for  funding  under 
the  terms  of  this  NOFA.  There  will  be 
no  automatic  funding  for  previously 
funded  HAs. 

An  eligible  HA  may  apply  for  a 
maximum  of  $42,500  to  support  up  to 
one  FSS  program  coordinator  for  one 
year.  An  eligible  state  HA  or  multi- 
county  regional  HA  may  apply  for  a 
maximum  of  $42,500.  The  HUD  Office 
may  fund  applications  at  fewer  than  the 
requested  amount,  based  on  the  HUD 
Office  application  review,  if  the  HA 
requests  more  funds  than  permitted 
under  the  NOFA  for  a  full  or  part-time 
program  coordinator. 

m.  FSS  Program  Coordinators 
Application  Submiasioa  Requirements 

Each  application  for  funding  under 
this  NOFA  must  contain  the  following 
items  to  be  considered  for  an  award: 

(1)  Application  for  FSS  Program 
Coordinator  Funds 

All  applications  must  contain  the 
following  information  stated  in  a  letter 
from  the  Executive  Director  of  the  HA 
to  the  Director  of  the  Office  of  Public 
Housing  in  the  local  HUD  Office  or  to 
the  Administrator  of  the  Office  of  Native 
American  Programs  (see  sample  letter 
format.  Attachment  1): 

(a)  The  total  number  of  units  in  the 
latest  HUD  approved  HA  budget  for  the 
Section  8  rental  voucher  and  certificate 
programs. 

(b)  The  total  number  of  requited  FSS 
slots  (based  on  FY  1992  incentive  award 
fimding  and  FY  1993  and  later  rental 
voucher  and  certificate  fiinding). 

(c)  The  total  number  of  ctirrently 
enrolled  FSS  families. 

(d)  The  number  of  FSS  families  that 
are  currently  working  at  full  or  part-time 
jobs. 

(e)  The  annual  salary  proposed  for  the 
FSS  program  coordinator,  plus  any 
fiinge  benefits.  Do  not  include  costs  of 
training,  transportation,  clerical 
support,  equipment,  supplies,  or  other 
administrative  costs  or  overhead.  The 
Program  coordinator  salary  should  be 
set  as  follows: 


(i)  Determine  the  salary  level,  taking 
into  coosideratioa  salaries  for 
comparable  jobs,  modified  by  the  hours 
worked. 

(ii)  Set  the  annual  salary,  including 
any  fringe  benefits  that  pertain  to  the 
job. 

(f)  Evidence  that  demonstrates  salary 
comparability  with  similar  positions  in 
the  local  jurisdiction. 

(g)  Joint  applicants  must  indicate 
which  HA  will  be  the  lead  applicant 
and  will  receive  and  administer  the  FSS 
program  coordinator  funding. 

(2)  Type  and  Quality  of  Proposed 
Services 

Each  HA  must  provide  a  brief 
description  of  the  services  provided  in 

its  FSS  program,  including  any 
innovative  approaches  to  services  that 
increase  the  likelihood  of  success  for 
FSS  families  and  internal  goals 
estabUshed  by  the  HA  to  determine  the 
success  of  its  FSS  program.  A  successful 
FSS  program  must  offer  a  wide  variety 
of  services  to  address  the  needs  of  FSS 
participants  that  can  be  integrated  into 
meaningful  assistance  for  families.  A 
key  consideration  is  that  the  services 
must  be  coordinated  in  their  delivery 
and  appropriate  to  the  needs  of  the 
families.  For  example,  quality  child- 
care,  capable  of  attending  to  a  variety  of 
age  groups  and  operating  a  suffidem 
number  of  hours  per  week  to 
accoimnodate  work,  training,  and/or 
counseling  schedules  may  be  important. 
Another  important  service  may  be 
transportation,  which  links  the  other 
services  together.  The  HA  shall  describe 
current  FSS  services  or  past  services 
provided  by  others  to  its  Section  8 
families. 

(3)  List  of  Firm  Commitments  for 
Services  From  Other  Sources 

Each  HA  must  provide  a  summary 
cover  letter  of  commitments  for  services 
along  with  copies  of  commitment  letter 
from  service  providera  with  reasonable 
assurances  that  services  will  be 
provided.  The  HA  may  include  services 
currently  being  provided  to  FSS 
participants  as  long  as  the  services  will 
continue  to  be  provided. 

(4)  Funding  Application 

All  HAs  must  complete  Form  HUD- 
52515,  Section  8  Tenant-Based 
Assistance.  Rental  Certificate  Program 
and  Rental  Voucher  Program  (dated 
January  1996).  This  form  was  recently 
revised  to  include  all  necessary 
certifications  for  Fair  Housing,  Drug 
Free  Workploce  and  Lobbying  activities; 
therefore,  HAs  can  complete  and  sign 
the  new  form  HUD-S2S1S  to  meet  the 
requirements  of  these  certifications.  All 
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ports  of  the  application  fonn  must  be 
complated,  except  parts  B  and  C  whidi 
ralate  to  funding  of  units.  HAs  should 
note  that,  unlike  other  applications  for 
funding,  the  provisions  of  Section  213 
of  the  Housing  and  Community 
Development  Act  of  1974  do  not  apply 
for  the  FSS  program  coordinator 
funding  and  no  solicitation  of  comments 
from  the  chief  executive  officer  of  the 
unit  of  general  local  government  need 
be  made. 
IV.  AppUcadon  Kating  Pioc— 

(1)  Generny.  The  HUD  OfBce  is 
responsible  for  rating  the  appUcations 
for  the  criteria  established  in  this 
NOFA.  and  HUD  Headquarters  is 
responsible  for  selection  of  appUcaticns 
(including  applications  rated  by  the 
Office  of  Native  American  Prognuns] 
that  will  receive  funding  for  FSS 
program  coordinators.  Each  application, 
to  be  eligible  for  funding,  must  receive 
a  total  score  of  35  points  after  all  criteria 
are  rated.  The  HUD  Office  will  initially 
screen  all  applications  and  determine 
any  technic^  deficiencies  based  on  the 
application  submission  requirements. 

6)  Rating  Criteria. 

(a)  Bating  Criterion  1:  Percentage  of 
FSS  Families  Currently  Enmlled 
Compared  to  theHA'S  Obligation  to 
Enroll  Families. 

(i)  Description:  This  criterion  assesses 
the  success  to  date  that  the  HA  has 
achieved  in  enrolling  families  in  FSS  in 
comparison  with  its  obligation  to  enroll 
families  based  on  the  new  funding  the 
HA  has  been  awarded  in  FY  1992  and 
subsequently. 

(ii)  Hating  and  Assessment:  The  HUD 
Office  will  assign  point  values  based  on 
the  numtwr  of  fomilies  currently 
enrolled  for  FSS  divided  by  the  total 
number  of  families  that  the  HA  is 
obligated  to  enroll.  The  HUD  Office 
must  use  the  HAs'  statement  as  to  the 
number  of  enrolled  families  and  the 
number  of  fomilies  obligated  to  be 
enrolled  unless  the  HUD  Office  is  aware 
of  other  more  up-to-date  data.  The  HUD 
Office  will  assign  point  values  based  on 
the  following: 

•  20  Points— Assign  20  points  if  the 
HA  has  enrolled  more  than  75  percent 
of  the  number  of  bmilies  it  is  obligated 
to  enroll. 

»  10  Points — Assign  10  points  if  the 
HA  has  enrolled  between  50  and  75 
percent  of  the  number  of  families  it  is 
obligated  to  enroll. 

•  Zero  Points— Assign  zero  poinu  if 
the  HA  has  enrolled  fewer  than  50 
percent  of  the  number  of  hmilies  it  is 
obligated  to  enroll. 

(b)  Rating  Criterion  2:  Sumber  of 
Enrolled  FSS  Families  That  Are 
Working. 


(i)  Description:  This  criterion  assesses 
the  success  of  the  FSS  families  in  the 
HA's  program  to  achieve  results  in  job 
training  and  )ob  search  activities. 

(ii)  Rating  and  Assessment:  The  HUD 
Office  will  assign  point  values  based  on 
the  following  percentages  for  the 
number  of  FSS  families  who  are 
currently  attending  school  or  working  in 
full  or  part-time  jobs: 

•  10  Points — Assign  10  points  if  the 
HA  has  more  than  50  percent  of  its  FSS 
families  attending  school  full-time  and/ 
or  working  either  in  full-time  or  part- 
time  jobs. 

•  5  A>/nts^Assign  5  points  if  the  HA 
has  between  25  and  50  percent  of  its 
FSS  familii  J  attending  school  full-time 
and/or  working  either  in  full-time  or 
part-time  job*. 

•  Zero  Point*— Assign  zero  points  if 
neither  threshold  applies. 

(c)  Rating  Criterion  3:  Supportive 
Services  for  FSS  Families. 

(i)  Description:  This  criterion  assesses 
the  variety  of  the  services  provided  to 
FSS  families.  The  services  proposed 
should  match  the  needs  of  the  FSS 
families  as  described  in  the  HA's 
application.  Services  can  include  the 
following:  child  care,  transportation,  job 
training  and  placement,  counseling, 
education,  money  management, 
parenting  and  rehabilitation  services. 

(ii)  Bating  and  Assessment:  The  HUD 
Office  will  assign  point  values  for  the 
following  assessments  based  on  the 
number  of  services  provided  by  the  HA: 

•  1 0  Points — Assign  10  points  if  FSS 
families  have  access  to  at  least  five  of 
the  listed  services: 

•  5  Points — Assign  5  points  if  FSS 
families  have  access  to  at  least  three  of 
the  listed  services. 

•  Zero  Points— Assign  zero  points  if 
FSS  families  have  access  to  fewer  than 
three  of  the  listed  services. 

(d)  Rating  Criterion  4:  Type  and 
Quality  Funding  of  Supportive  Services 
for  FSS  Fatrulies. 

(i)  Description:  This  criterion  assesses 
the  quality  of  the  services  provided  to 
FSS  families  by  determining  whether 
child  care  and  transportation  are 
provided  in  addition  to  other  services 
such  as  training,  education  and 
counseling. 

(ii)  Hating  and  Assessment:  The  HUD 
Office  will  assign  point  values  for  the 
following  assessments  based  on  the 
availability  of  certain  services  provided 
by  the  HA: 

•  20  Points — Assign  20  points  if  FSS 
families  have  access  to  child  care  and 
transportation  in  addition  to  other 
services  such  as  training,  education, 
counseling,  money  management, 
parenting  and  rehabilitation  services; 


•  }0  Points— Assign  10  points  if  FSS 
families  have  oofess  to  child  care  or 
transportation  in  addition  to  other 
services  such  as  training,  education, 
counseling,  money  management, 
parenting  and  rehabilitation  services; 

•  Zero  Points — Assign  zero  points  If 
FSS  families  are  without  access  to  child 
care  or  transportation. 

(e)  Rating  Criterion  5:  Firm 
Conuiu'tmentt  for  Supportive  Service$ 
for  FSS  Families. 

(i)  Description:  This  criterion  assesses 
the  number  of  services  provided  to  FSS 
families  with  firm  commitments  for  the 
next  fiscal  year  from  third  party 
providers. 

(ii)  Rating  and  Assessment:  The  HUD 
Office  will  assign  point  values  for  the 
following  assessments  based  on  the 
number  of  services  with  firm 
commitments  for  the  next  HA  fiscal 
year 

•  10  Points — Assign  10  points  if  an 
HA  has  firm  commitments  for  four  or 
more  services; 

•  5  Points — ^Assign  5  points  if  an  HA 
has  firm  commitments  for  two  or  three 
services; 

•  Zero  Points— Assign  zero  points  if 
an  HA  has  only  one  firm  commitment 
for  services. 

V.  Canectiaos  to  Deficient  AppUcatiaiis 

(1)  Acceptable  Applications 

To  be  eligible  for  processing,  an 
application  must  be  received  by  the 
appropriate  HUD  Office  no  later  than 
the  date  and  time  specified  in  this 
NOFA.  The  HUD  Office  will  initially 
screen  all  applications  and  notify  HAs 
of  technical  deficiencies  by  letter. 

If  an  application  has  technical 
deficiencies,  the  HA  will  have  14 
calendar  days  from  the  date  of  the 
issuance  of  the  HUD  notification  letter 
to  submit  the  missing  or  corrected 
information  to  the  HUD  Office.  Curable 
technical  deficiencies  relate  only  to 
items  that  do  not  improve  the 
substantive  quality  of  the  application 
relative  to  the  rating  factors. 

All  HAs  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  the  HUD  letter  notifying  the  applicant 
of  any  such  deficiency.  Information 
received  after  3:00  p.m.  local  time  (i.e., 
the  time  in  the  appropriate  IfUD  Office), 
of  the  14th  calendar  day  of  the 
correction  period  will  not  be  accepted 
and  the  application  will  be  rejected  as 
incomplete. 
12)  Unacceptable  Applications 

(a)  After  the  14-calendar  day  technical 
deficiency  correction  period,  the  HUD 
Office  will  disapprove  HA  applications 
that  it  determines  are  not  acceptable  for 


B«dwl  R«ghtw  /  Vol.  61.  No.  145  /  Friday,  July  26.  1998  /  Notices 


38265 


processing.  The  HUD  Office  tUtappnoval 
letter  must  state  the  basis  for  the 
decision. 

(b)  Applications  that  fall  into  any  of 
the  following  categories  %viU  not  be 


(i)  lliere  is  a  pending  civil  rights  suit 
against  the  HA  instituted  by  the 
IJepartment  of  Justice  or  there  is  a 
pending  administrative  action  for  dvil 
rights  violations  instituted  by  HUD 
(including  a  charge  of  discrimination 
under  the  Fair  Housing  Act). 

(ii)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  dvil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  a  court  order  or 
implementing  a  HUD-approved  resident 
selection  and  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(iii)  There  are  outstanding  findings  of 
noncompliance  with  dvil  rights 
statutes.  Executive  Orders,  or 
regulations,  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
appUcant  under  the  Fair  Housing  Act, 
unless  the  applicant  is  operating  under 
a  conciliation  or  compliance  agreement 
designed  to  correct  the  areas  of 
noncoinpliance. 

(iv)  HUD  has  denied  application 
processing  under  Title  VI  of  the  Qvil 
Rights  Act  of  1964,  the  Attorney 
General's  Guidelines  (28  CFR  50.3),  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1),  or  under  section  504  of  the 
RehabiUution  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57). 

Tv]  The  HA  has  serious  unaddressed, 
outstanding  Inspector  General  audit 
findings.  Fair  Housing  and  Equal 
Opportunity  monitoring  review 
findings,  or  HUD  management  review 
findings  for  its  rental  voucher  or  rental 
certificate  program. 

(vi)  A  HA  application  that  does  not 
comply  with  the  requirements  of  24  CFR 
982.102  and  this  NOFA,  after  the 
expiration  of  the  14-calendar  day 
technical  deficiency  correction  period 
will  be  rejected  from  processing. 

(vii)  A  HA  application  submitted  after 
the  deadline  date. 

VI.  FSS  Program  Coordinators 
Saiectioa  Procea* 

After  the  HUD  Office  has  screened  HA 
applications  and  disapproved  any 
applications  unacceptable  for  further 
prt)cessing  (See  Section  rV(2]  of  this 
NOFA).  the  HUD  Office  will  review  and 
rate  all  approvable  applications, 
utilizing  the  threshold  criteria  listed  in 
this  NOFA.  Each  HUD  Office  will  send 
to  HUD  Headquarters  the  information 


on  each  application  that  receives  a 
rating  of  at  least  35  points,  including  the 
name  of  the  HA,  the  type  of  program  to 
be  funded,  i.e.,  rental  voucher  or 
certificate,  the  application  score  as 
determined  by  the  liUD  Office  under 
the  rating  process,  the  amount 
requested,  and  the  size  of  the  HA's  total 
Section  8  program. 

HUD  Headquarters  will  rank  and 
select  the  HA  applications  based  on  the 
scores  provided  by  the  HUD  Offices 
with  the  highest  scores  being  funded 
first.  In  the  case  of  tie  scores,  HUD  will 
fund  the  smallest  HAs  first.  This  process 
will  continue  until  all  available  funds 
have  been  awarded.  HUD  may  not  be 
able  to  fund  all  applications  depending 
on  the  amount  of  funds  recommended 
by  the  liUD  Office  and  the  size  of  an 
applicant's  total  Section  8  program. 

Vn.  Other  Mattata 

(a)  Environmental  Impact 

A  lading  of  No  Significant  Impact 
with  respect  to  the  enviroimient  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  room  10276. 451  Seventh 
Street,  SW,  Washington.  DC  20410. 

(b)  Executive  Order  12612,  Federalism 
The  General  Cotmsel.  as  the 

Designated  Offidal  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  provisions  of  this 
NOFA  do  not  have  "federalism 
implications"  within  the  meaning  of  the 
Order.  The  NOFA  makes  funds  available 
for  HAs  to  employ  or  otherwise  retain 
the  services  of  up  to  one  FSS  program 
coordinator  for  one  year.  As  such,  there 
are  no  direct  implications  on  the 
relationship  between  the  national 
government  and  the  states  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

(c)  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Offidal  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  polides  announced 
in  this  Notice  would  not  have  a 
significant  impact  on  the  formation, 
maintenance  nnd  general  well-being  of 
families  except  indirectly  to  the  extent 
of  the  social  and  other  benefits  expected 
fiom  this  program  of  assistance. 


(d)  Accountability  in  the  Ptavision  of 
HUD  Attittance 

SectSon  102  of  the  Department  of 
HousLog  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  published  on  April  1. 
1996  (61  FR  1448)  (to  be  codified  at  24 
CFR  part  4,  subpart  A),  contain  a 
number  of  provisions  that  are  designed 
to  ensure  greater  accoimtability  and 
integrity  in  the  provision  of  certain 
types  of  assistance  administered  by 
HUD.  On  January  14, 1992  (57  FR  1942). 
HUD  published  a  notice  that  also 
provides  information  on  the 
implementation  of  section  102.  The 
dociunentation.  pubUc  access, 
disclosure  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  this  NOFA  as  follows: 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
doctmientation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  suffident  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letten  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  avaifable  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  IS.  hi 
addition.  HUD  will  include  the 
redpients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  redpients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

(d)  Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act 

HUD  will  include  redpients  that 
receive  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
recipients  of  all  HUD  assistance 
awarded  on  a  competitive  basis.  (See  24 
CFR  12.16(b),  and  the  notice  published 
on  January  16,  1992  (57  FR  1942],  for 
-further  information  on  these 
requirements.) 

(e)  Section  103  of  the  HUD  Reform  Act 

HUD's  regulations  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  codified  as  24  CFR 
part  4,  applies  to  this  funding 
competition.  The  requirements  in  part  4 
continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  dedsions 
are  limited  by  part  4  from  providing 
advance  information  to  any  person 
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(other  than  penons  authorized  to 
receive  such  information)  concerning 
funding  decisions,  or  from  otherwise 
giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Office  of  Ethic  (202)  708-3815. 
(This  is  not  a  toll-free  number.)  For 
HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Field  Office  Counsel  or 
Hradquarters  counsel  for  the  program  to 
which  the  questions  pertains. 

(e)  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  au&orities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  die  executive  or  legislative 


branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  Indian  Housing 
Authorities  (DiAs)  estabUshed  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
the  tribe's  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  MAs  established  under  State  law 
are  not  excluded  from  the  statute's 
coverage. 

Dated:  July  22, 1996. 
K«nn  E.  Mardkman, 
Acting  Assistant  Secretary,  for  Public  and 
Indian  Housing. 


4.  Total  Number  of  families  paiticlpatliig  in 
the  HA's  Section  «  FSS  pragram  that  are 
attending  school  or  working: . 

5.  Program  Coordinator  Salary: 

a.  Salary  level,  based  on  salaries  for 
compenble  jobs  (modified  t>y  number  of 
hours  workcMd) . 

b.  Annuo/  Salary  plus  Fringe  Benefits: 
HoursAVaek: 


$/Hour. 
.  Fringe  Rate  1%); 


Alladuaent  1.— Xaqaast  ibr  FSS  Program 
Coordinator  Fnnds  Sample  Latter  Format 

Dear  Director,  Office  of  Public  Housing  (or 
Administrator.  Native  American  Programs 
Office): 

This  is  to  request  approval  to  hire  a  Family 
Self-SuiBciency  (FSS)  program  coordinator 
for  one  year,  far  the  X  housing  agency  (HA) 
FSS  program. 

1 .  Total  Number  of  Units  in  the  HA's 
Section  8  rental  voucher  and  ceitificata 
programs  as  listed  in  the  latest  HUD 
approved  budget. 

2.  Total  Number  of  Currently  Enrolled  FSS 
Families: 

3.  Total  Number  of  Required  FSS  Program 
Slots  (based  on  units  approved  under  FY 

1992  incentive  award  fimding  and  tmder  FY 

1993  and  later  rental  voucher  and  certificate 
pragram  funding): . 


Annual  Salary . 

6.  The  HA  will  contract  out  for  a  Program 
coordinator 

Yes 

No 

Unknown 


7.  Attachment:  Evidence  demonstrating 
salary  comparability  with  similar  positions  in 
the  local  jurisdiction. 

8.  Is  this  application  submitted  jointly  with 
another  HA? 

Ym 

No      ~ 

Name  of  I-ead  Agency 
If  there  are  any  questions,  please  contact 

at . 

Sincerely. 
Executive  Director 
Attachment(s) 

IFR  Doc.  96-19134  Filed  7-24-96;  9:23  am) 
BKjjHQ  cooc  4aio-as-p 
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4065. 



38409 

38409 

38409 

Ch.XIV- 

-34405 

30  cm 

56 . 

36790 

57 

256 

901 

36790 

34730 

37382 

913 

.37383 

925 

38374 

931 

..- 38376 

936 

38381 

948 

....38382 

PrapoMd 
206 

RuIm: 

37865 

943 

38420 

946 

948 



-.    -...38420 
37023 

31CFR 

208 

...30254 

321 

37196 

356 

37007 

515 

575 

37385 

38627 

PropoMd 

344 

(Wm: 

39228 

356 „, 

38127 

32  cm 

66 

38386 

630 

xtcm 

706 35958.  36291.  36497 

651 37888 

33CFR 

100 

110 

36292 

_ 36786 

116 .„ 

..36786 

117 

36786  37211 

120 

127 

— 37648 

128.- 

157 



— 37648 

158 

36629 

164 

35064 

179 

181 

183 

334 


117. 
154. 
155. 
165. 
167. 

34  cm 

646 


36786 

36629 

..34732 

...35702 
...34775 
...34775 
..-37714 
-J3S703 


-38634 


75 

206... 
231.— 

235 

263 


371 

373 

375 


376 

378 

380 


37184 

. 37184 

37184 

.27184 

39246 

.27184 

37184 

37184 

..37184 
..37184 
..37184 
..37184 


381 37184 

385 ; 37184 

386.. — 37184 

387 37184 

388 37184 

389 37184 

390 „ 37184 

396 37184 

61 0 371 84 

61 2 371 84 

630 37184 

637 37184 

656 37184 

660 37184 

661 „ 37184 

669. 37184 


36CFR 

61 

123 

36  cm 


..36497 


.36497 


1 ..... 
13.- 
222. 


..35133 
...35133 


223. 


...35959 
...35960 


1190 

1191 

37CFR 


2 

251 

38CFR 


..36688,  37964 


36825 

— 37213 


1... 
21. 


..33650,  38570 
36629 


1 

17 

39CFR 


5„„ 
7... 
10.. 
20. 


....33878 
.-37024 


...36498 
...36498 
..36498 
-36500 


165 35130,  35132,  3721 1 , 

37684 


3001 „ 37316 

40CFR 

9 33851,  34202 


51 39032 

52  ._ .36292.  36501.  36502. 

37216,  37387,  37390,  37393. 
37833,  38088,^W388.  3S391, 
38571 ,  38574,  38577.  38882, 
38590.  38591.  38584. 38597 
55 34202 


63.. 
70.. 
71- 
79- 

80. 
81.- 


.-34140. 36295 

34733 

34202 


36506 

.35310,35673,35060 

37833 

180 34739,  34741.  36296. 

36299,  37218,  37395 

257 34253 

261 _ 34252.  37397 

271 34252,  38382 

300 35137,  35962,  39060, 

39081 

372 38600 

425 35680 

799 37685 


50 37427 

51 35994.  36112.  38250 

52 35998,  36004,  38320, 

36534,  37030,  37232.  37428, 
37429,  37875.  38129.  38250, 
38423,  38664,  38682,  38683 

55 36012 

61 - 36326 

63 36326,  36835 

79 — 36535 

80 „ 34775 

81 33879.  38004,  37875 

82 37430 

86 37715 

90 34778 

93 35994,  36112 

136.- 36328 

148 38664 

180 36329.  36331,  36689. 

37233,  37433,  38423,  38426, 
38428 

165.. — 37233 

186 37233 

260 33881 

261 33881,  38664 

.262 _ 33881 

264 33881 

268 .....33881,  38684 

269 33881 

271 33881,  38684 

300 36858,  37435,  37875, 

37877,  39104 

425 __ 35705 

430 36835 

41  cm 

201 35685 

201-23 39081 

201-24 38081 

42  cm 

405 35307 

413- 37011 

417. 35307,  38395 

431 „ -.35307,  38395 

433 38395 

440 _. 38395 

441 .38395 

447.. 38395 

456 .38395 

473 35307 

498 35307 


410 ..34614 

415 34614 

43  cm 

2 30063 

1820 


3710. 


11. 

4700. 


— 37686 
— 37116 


——37031 

38339 


44  cm 

62 36513.37687 

64 36514 

65 ...33852.  33854,  38091 , 

38092 
67 33856,  38094 


33882,  38129 


108. 
110. 
Ill 
112. 
113. 

161 

167 

514 


...36786 

36786 

.35927.  36608.  36786 

38786 

36788 

38786 

...36138 
38686 


..36543.36608 
..36543.36608 


10 

15 

«7cm 

Ch.  I 3S964 

1 36629 

20 33850.  38309,  38805 

22 „ 34375.  38399 

24 33850 

36 34375 

52 38605 

61 36515,  36653 

64 36629.  38653.  39084 

86 36654 

73 34368,  34743,  34744, 

35139,  36302,  37840 
90 34375.  38403 


-34405 
-37241 


Ch.  I 

1 

20 -.; 

S2'."ZZZZ.~.ZI 

64 39107 

73 34406,  34407,  34784, 

34785, 35705,  37241 .  37715, 

37716,  37717 

76 34408,  34409 

48CFR 

Ch.  1 -38186 

39224 

1 39188,  39189 

2 _ 39189 

3 39188,  39189,  39199 

4 39188.39189 

5 39189 
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..39200 


8 

9 

11 

12 

13 


-J8180 
..J8201 


....J9180 
.....39189 


15 

16 

17 

19 

22. 


...39188.38189 

.39189 

_J91S9, 39201 
.J9203 


23 

25 - 

26 

27 

28. 

29— 

31 

32 

33 

36 


..39189.  39207 
..38189.  39203 
..39189 
..39189 


....39200,  39210 

._ J9211 

-.J9189.  38212 

.„ J8189 

...1391 88.  38217 


41 

42 

43 


45.. 
46- 
47.. 
48.. 
49.. 
52.. 


..39219 
...39188 
...39189 
-.39189 
-.39189 
...39189 
...39189 
..J9189 
...39188 
...39220 


39203, 


53.... 
225.. 
231.. 
252.. 
506.. 
547_ 
562.. 


J9221 

.39188,.  39189.  39199. 

39207,39210.38212. 

39221 

...39188.  39188.  39212 

.37841 

_ .36306 

J7841 

38088 

39088 


701 

702 

706 

709 


.39089 


710 

711 

713 

715 


.••3WXIU 


.•■3WRw 


..-38069 


716— 

717 

719 

722 

724 

725 

726 

732 

733 

736 

737-.- 

752 

AppandxA- 

6103 

8104 


.•380BB 


.38089 


•■^Ww^Wf 


..39069 


..39089 


«■■  jWRwW 


..JotJov 


..38098 


219 

37878 

252 

401 ;. 

453 

37878 

37032 

;.._37032 

917 

- 38701 

950 

952 

38701 

-..38701 

970 

-38701 

49CFR 

1 

34745 

40 

172 

...37015.  37222.  37683 
38642 

190 

38403 

192 

193 

..35139. 36825.  38403 
.,36825 

195 - 

36825 

198   «. 

38403 

199... 

„   37222 

209 

_._ _...„„_38644 

219 

37999 

225 

37842 

233 

33871 

..vwl^vOw 


235- 


33871 


236- 


..33871 


382.. 


-37222 


571  — 33881. 36616.  36666 

B/O— ..—— — — JUWiO 

553 37999 

664 . 37222 


1150- 
1300.. 


1306- 


.35130 
-.36141 


..33oPu 


•.93B0O 


173- 
180.- 
192.- 


.38702 
-38702 


196.. 
383- 


38702 

-34410.  34413 
-34410.34413 

38133 

391 38133 

393 -. 36681 

397 36016 

571 36334.  36698. 38135. 

1011 -..-.39110 

1 104 391 10 

1111 391 1 0 

1 1 12 391 1 0 

1113 39110 

1114..„ 39110 

1 115 391 1 0 

.—..39110 


1121 

SOCFR 


Ch.111- 
246.—. 
280.-.- 


-35648 
..35548 
.-35548 


281.. 
282.. 


..35548 


..35548 


285 

298 

299.-... 
600...-. 
622 


>.386oD 


625.. 


35548 

35S48 

37225 

34930 

34966 


..34746.35871,37842 


.34930 


641... 
642.. 
645.. 
646.. 
647.. 
648- 

650- 
651... 
652.. 
663.. 
655.. 
657- 
668.. 


.34930 


,34785 

34930 


.34930 
-34930 


..34966, 35142,  38403. 
38404 
....34966 
.-34966 


661 

663— 


34966 

— 34930 

34966 

34966 

34930 

34930 

..34570,  35143,  35144, 

36662,37843 

.— 34570 


-.-34570 
-34930 


670 

678 

679 

37226, 
37843. 


..34930 


680- 
681.. 
683- 


697.. 


34377,  36306.  37225, 

37403,  37404,  37700, 

38099,  38358,  36656, 

39100 

34S70 

..- 34570. 35145 

34670 

34570 

-.36548 

-.34748 


17 36020,  36021,  36346, 

37034.  38702 

20 37994 

229 37035 

300 - - 38703 

642 34786 

648 37241,  37436,  38430 

679 35174,  36702,  37041 
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REMINDERS 

Tin  items  in  Ms  list  were 
edilorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
signilicance. 

RULES  GOING  INTO 
EFFECT  TODAY 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapharlc  AdmlnMratlon 
Endangered  and  threatened 


Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish; 
pubiished  6-27-96 
DEFENSE  DEPARTMENT 
Army  Dapartmant 
Absentee  deserter 
apprehension  program  and 
military  personnel  surrender 
to  civilian  law  enforcement 
agencies;  putiUshed  7-26-96 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Agency  procurement 
protests:  published  7-26- 
96 
Contractor  gratuities  to 
government  personnel; 
published  7-26-96 
Muttiyear  corrtracting; 
published  7-26-96 
Small  business  set-asides: 
simplified  acquisition 
threshold:  published  7-26- 
96 
Task  and  delivery  order 
contracts;  published  7-26- 
96 
ENVIRONMENTAL 
PROTECTION  AQENCY 
Superfund  program: 
Natnnal  oil  and  hazardous 
substances  contingency 
plar)- 

National  priorities  list 
update:  published  7-26- 
96 
GENERAL  SERVICES 
ADMINISTRATION 
Acquisition  regulations: 
Contract  Appeals  Board- 
Transportatnn  rate  cases; 
procedure  rules; 
published  7-26-96 
Travel  and  rekxatnn 
expenses  cases; 
procedure  rules: 
published  7-26-96 
Federal  Acquis<tk)n  Regulatton 
(FAR): 

Agency  procurement 
protests:  published  7-26- 
96 


Contractor  gratuities  to 

government  personnel: 

published  7-26-96 
MuHiyear  contracting; 

published  7-26-96 
Small  business  set-asides: 

simplified  acquisition 

threshold:  published  7-26- 

96 
Task  and  delivery  order 

contracts:  published  7-26- 

96 

INTERIOR  DEPARTMENT 

Assistance  programs: 
administrative  arxj  audit 
requirements  and  coat 
principles 

Buy  American  requirements: 
published  7-26-96 
JUSTICE  DEPARTMENT 
Drug  Enforcemant 
Administration 
Domestic  Chemical  Diversion 
Control  Ad  of  1993: 
implementation: 
.  List  I  chemkals; 
manufactorers, 
distributors.  Importers,  and 
exporters;  registratior>- 
Distritxjtkm  requirement 
waiver;  pul)lished  6-26- 
96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regiiatun 
(FAR): 

Agency  procurement   * 
protests:  published  7-26- 
96 
Contractor  gratultias  to 
govemmenl  personnal: 
published  7-26-96 
MuHiyear  contracting: 
published  7-26-96 
Smal  business  set-askles; 
simplitiad  aoquisitton 
threshold;  published  7-26- 
96 
Task  and  delivery  order 
contracts:  publMied  7-26- 
96 
PERSONNEL  MANAGEMENT 
OFRCE 

Organizattons  representing 
Federal  employees  and 
other  orgarizations:  agency 
relationships:  pubishad  6- 
26-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnlatration 
Ainrorthiness  directives: 
Aviat  Aircraft  Inc.:  published 

7-9-96 
Fokken  published  6-21 -66 
TREASURY  DEPARTMENT 
Federal  agency  disbursements 
management;  published  7- 
2v46 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  (sweet)  grown  in 
Washington  and  Oregon; 
comments  due  by  7-30-96; 
published  7-15-96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspectton  Service 
Exportation  and  imponatk)n  of 
animals  and  animal 
products: 

African  swine  fever  disease 
status  ctiange- 
Spain;  comments  due  t>y 
7-29-96;  published  5-29- 
96 
Plant-related  quarantine, 
foreign: 

Fruits  arxf  vegetables; 
importatkm;  comments 
due  by  8-1-96:  published* 
7-2-96 
AGRICULTURE 
DEPARTMENT 
Fadaral  Crop  Insurance 
Corporation 

Crop  Insurance  regulatkms: 
Sugar  beets;  comments  due 
by  7-30-96;  published  5-. 
31-96 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Personal  property- 
Post  bankruptcy  toan 
senricing  nobcas; 
comments  due  by  8-2- 
96;  published  7-18-96 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inapection 
Service 

Meat  and  poultry  inspectkin: 
Fee  increases;  comments 
due  by  8-2-96;  published 
7-3-96 
AGRICULTURE 
DEPARTMENT 
Rural  Buslnesa-Cooperatlve 
Service 

Program  regulations: 
Personal  property- 
Post  bankruptcy  toan 
servkdng  notices: 
comments  due  by  8-2- 
96:  published  7-18-96 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Ssrvlea 
Program  regulatnra: 


Personal  property- 
Post  bankruptcy  kian 
servicing  notices; 
convTients  due  by  8.2- 
96:  published  7-18-86 
AGRICULTURE 
DEPARTMENT 
Rural  Utilltia*  Servtc* 
Program  regulations: 
Personal  property- 
Post  banknjplcy  loan 
servicing  notices: 
comments  due  by  8-2- 
96;  published  7-18^ 
COMMERCE  DEPARTMENT 
Natkmal  Oceanic  and 
Atmoapharlc  Admlnlatration 
Fishery  conservation  and 
management: 

Cartibean.  Gulf  of  Ivlexica. 
and  South  Atlantic 
fisheries;  comments  due 
by  8-2-96:  published  7-3- 
96 

DEFENSE  DEPARTMENT 
Army  Department 

Military  traffic  management: 
Motor  common  carriers  of 
perishable  subeislence 
and  bulk  fuel;  cargo 
insurance  requirements: 
comments  due  by  7-29- 
96;  published  6-27-96 
DEFENSE  DEPARTMENT 
Federal  AcquisHnn  Ragiialion 
(FAR): 

Final  indrecl  cost  rates: 
comments  due  by  7-29- 
96;  published  5-28-96 
EDUCATION  DEPARTMENT 
Educatkxial  research  and 
improvement: 
Exemplary  and  promising 
programs  designation; 
conduct  standards  and 
activities  evaluation; 
comments  due  by  8-2-96: 
published  6-3-96 
ENERGY  DEPARTMENT 
Federal  Energy  RaguMory 


Electric  uiiTities  (Federal  Power 
Act): 

Capacity  reservatkxi  open 
access  transmission 
tariffs;  comments  due  liy 
8-1-96:  published  5-10-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  polutants,  hazardous: 
national  emisskxi  standaitiB: 
Ivlonhandhekl  new  nonroad 
phase  I  small  5pari<- 
ignitton  engines,  class  I 
and  It:  cartion  monoxide 
standard:  corrvnents  due 
by  6-2-96;  published  7-3- 
96 
Air  programs:  fuels  arid  hwl 
addttives: 


VI 
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ReformulalBd  gasoine 
prograin;  aKemafive 
ana^lical  test  mattnds 
laa:  cammenls  due  by  8- 
246;  puUished  7-3-96 
Mr  quaity  implenienlBtian 
plara:  approval  and 
pramulgalkxi:  various 


Alaska;  comnanls  due  t>y 

7-29-96;  publistwd  6-2S- 

96 
Georgia:  comments  due  by 

7-2946;  puUWied  6-27- 

96 
KerHucky:  cammenls  due  by 

7-29-96;  published  6-28- 

96 
Pennsylvania;  comments 

due  by  8-2-96;  puUislied 

7-1646 
Air  quaMy  planning  puposes: 
designation  ol  areas: 
Washinglan;  comments  due 

by  7-31-96;  pubished  7-1- 

96 
hlazardous  waste: 
Hazardous  wasia 

management  systent- 


management 
requirements;  comments 
due  by  7-2946: 
published  4-29-96 
Management  tadities;  solid 
imaste  management  units 
(SWMUs).  conective 
action:  comments  due  by 
7-3046;  published  5-1-96 
Peslicidas;  tolerances  in  lood. 
animal  feeds,  and  raw 
agricullural  commodWes: 
Dicotel,  etc.;  comments  due 
by  7-30-96;  published  5- 
2946 
Pesticide  chemicals;  various 
tolerance  actions: 
comments  due  by  7-29- 
96;  published  5-2946 
FEDERAL 

C0MMUNICA110NS 
COMMISSION 
Radn  stations;  table  of 
assignments: 

CaMomia:  comments  due  by 
7-29-96:  published  6-17- 
96 
Hawai;  comments  due  t>y 
7-2946;  published  6-19- 
96 
■  New  Yoric  comments  due 
by  7-29-96;  pubished  6- 
1946 
South  Carolina;  comments 
due  by  7-29-96;  puUMied 
6-20-96 
South  Dakota;  cammenls 
due  by  7-29-96;  pubished 
6-2046 
Wisconsin:  comments  due 
by  7-2946;  pubished  6- 
17-66 


FEDERAL  RESERVE 
SYSTEM 

AvaiaMity  of  funds  and 
coiectkxi  of  checks 
(Regulation  CC): 
Misceliinoous  amendments; 
commenis  due  by  8-2-96; 
pubished  6-3-96 
Electtonk:  fund  transfers 
(RegiMion  E): 
Home  banking  services 
dtockMure,  new  accounts 
error  reeoUion  and 
slored-vakie  cards,  etc; 
oomnenls  due  by  8-1-96; 
pubished  5-2-96 
Loan  guarantees  for  defense 
produdkxi  (Regulation  V); 
comments  due  by  7-29-96; 
published  5-28-96 
Securities  credit  transactions 
(Regulatk)ns  Q.  T.  and  U); 
commsr<s  due  by  8-246; 
published  54-96 
Secuities: 


securities  under  secSon 
32,  1933  BenMng  Act 
(Regulalion  R);  and 

*    misceianaous 

jnterpretations:  comments 
due  by  8-2-96;  pubished 
7-3-96 

HEALTH  AND  HUMAN 

SERVKXS  DEPARTMENT 

Food  and  Drug 

AdmMsliallon 

Animal  (kugs,  feeds,  and 
related  products: 
Extralabel  i^ug  use  in 


by  7-31-96;  pubished  5- 
17-96 
Chkxofluorocartxxn  and  other 
ozone^jepleting  substances, 
products  containing  or 
manufactured  with:  warning 
statements;  comments  due 
by  8-1-96;  pubished  5-346 
Human  dnjgs: 
Anlbiotic  drugs- 
Clarithromycin  granules 
for  oral  suspenskxi; 
commenis  due  t>y  8-2- 
96:  pubished  7-346 
Current  good  manufacturing 
practice- 
Finished  pliarmaceuticals; 
manufacturing,  quality 
conlial,  and 

requiramenis;  comments 

due  by  8-1-96; 

pubished  5-3-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HaaWi  Care  Financing 
Administration 
Mednare: 
Hospital  inpatient 
prospective  payment 


systems  and  FY  1997 
rales;  comments  due  by 
7-3046:  piMshed  5-31- 
96 
INTERIOR  DEPARTMENT 
Indtan  AIMra  Bureau 
BIA  rules  appicabillty; 
commenis  due  by  8-2-96; 
pubished  6^46 
Energy  and  minarals: 
Ute  Indtan  Trt)e's  undnided 
tribal  assets  on  Uintah 
and  Ouray  Resenatkxi, 
UT;  management  by  Tribe 
and  Ute  Olstributkin 
Corporatkxi;  mniuwiils 
due  by  8-2-96;  pubished 
6-3-96 
Indian  Self-Determination  and 
Educatton  Assistance  Act 
pixigram: 

Contracts,  grants,  school 
construction  contracts, 
etc;  comments  due  by  8- 
2-96;  pubished  6-3-96 
Land  and  water. 
Land  records  aix)  title 
documents;  comments 
due  by  8-2-96;  pubished 
6-3-96 
INTERIOR  DEPARTMENT 
Flah  and  WNdllfe  Service 
Migratory  tiird  hunting: 
Eariy-season  regulatxxis 
(1996-1997);  proposed 
Iramewortcs;  comments 
d^e  by  8-1-96;  pubished 
7-22-96 
INTERIOR  DEPARTMENT 
MInarala  Management 
Service 

Royalty  management 
Royalty  relief  for  producing 
leases  and  exieting  leases 
in  deep  water;  comments 
due  by  7-30-96;  pubished 
5-31-96 
INTERIOR  DEPARTMENT 
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39473-39481 

Energy  Depertment 

See  Federal  Energy  Regulatory  Commission 


Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  39444 
Natural  gas  exportation  and  importation: 

Anadarko  Trading  Co.  et  aL,  39444-39445 

Environmental  PnMacllon  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Michigan,  39330-39332 
Missouri,  39334-39335 
Tennessee.  39326-39329.  39332-39334 
Wisconsin,  39329-39330 
Air  quality  planning  purposes;  designation  of  areas: 

Arizona,  39343-39347 
Qean  Air  Act: 
State  operating  permits  programs — 
Teimessee,  39335-39343 
Hazardous  waste  program  authorizations: 

Kansas,  39353-39356 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
1,1-Difluoroethane,  39351-39353 
Acaphate,  etc.,  39527-39541 
Norflurazon,  39347-39351 
Superfund  program: 
Toxic  chemical  release  reporting;  commtmity  right-to- 
know — 
Diethyl  phthalate,  39356-^9359 
PROPOSED  RULES 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Washington,  39378-39383 
Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Iowa,  39375-39377 
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Miuouii,  39378 
Tennessee,  39377,  39378 
Wisconsin.  39377-39378 
Superfiind  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update.  39383-39385 
Nonccs 
Agency  informatioa  collection  activities: 

Proposed  collection;  comment  request.  39448-39453 
Climate  change  actions  under  Berlin  Mandate;  issues 
analysis  conference  and  training  workshop 
Proceedings;  comment  request.  39453 

ExacuUv*  Onic*  of  the  Prfldent 

See  Presidential  Documents 

See  Trade  RepresenUtive.  Office  of  United  States 

Fanii  CradK  Sysiam  Inauranca  Corporation 

NOTICE* 

Insurance  premiums  adjustments;  policy  statement.  39453— 
39455 

Fadaral  Aviation  Adminisliatian 

RULES 

Airworthiness  directives: 
Airbus.  39306-39307.  39315-39317 

Boeing,  39307-39309 

Fokker,  39311-39312 

Hartzell  Propeller  Inc.,  39309-39311 

McDonnell  Douglas,  39312-39315 
Airworthiness  standards: 

Special  conditions — 
Embraer  (Brazil)  Aircraft  Corp.;  model  EMB-145 
airplane.  39305-39306 
Class  E  airspace,  39317-39318 
pnOPOSED  RULES 
Airworthiness  directives: 

Fokker.  39366-39367 

Short  Brothers  PLC.  39364-39366 
Airworthiness  standards: 

Transport  category  airplanes — 
Hydraulic  systems  standards  revision  to  harmonize 
with  European  standards;  correction.  39515 
Class  D  airspace,  39367-39368 
Class  E  airspace.  39368-39371 
NOTICES 
Airport  financial  reports;  preparation  and  filing  formats: 

comment  request,  39499-39500 
Airport  noise  compatibility  program: 

McGhee  Tyson  Airport,  TN,  39S00 
Exemption  petitions;  summary  and  disposition,  39500- 

39503 
Meetings: 

Aviation  Rulemaking  Advisory  Committee.  39503 

RTCA.  Inc.,  39503-39504 
Passenger  facility  charges;  applications,  etc.: 

Albany  County  Airport,  NY,  39504 

Altoona-BUir  County  Airport,  PA,  39504-39505 

Cherry  Capital  Airport.  Ml,  39505 

Grand  Forks  International  Airport,  ND,  39505-39506 

Reno/Tahoe  International  Airport,  NV,  39506 

Fedarat  Communications  Commission 

RULES 

Telecommunications  Act  of  1996;  implementation: 
OutK>f-region,  domestic,  interstate,  interexchange  services 
by  Bell  Operating  Companies 
EBective  date  acceleration.  39359-39360 


PnOPOSEO  RULES 
Common  carrier  services: 
31.0-31.3  GHz  frequency  band  designation  to  local 

multipoint  distribution  services  for  hub-to-subscriber 
and  subscriber-to-hub  transmissions.  39425-39429 
Telecommunications  Act  of  1996;  implementation — 
Telemessaging.  electronic  publishing,  and  alarm 
monitoring  services.  39385-39397 
Telecommunications  Act  of  1996;  implementation: 
In-region.  interstate,  domestic  interLATA  services  by  Bell 
Operating  Companies,  39397-39424 

Fadaral  Crop  Inauranca  Corporation 

RULES 

Administrative  regulations: 
Board  of  Contract  Appeals;  reinsurance  agreements: 
approval  standards,  39268-39270 

Fadaral  Emargancy  Managamant  Agancy 

NOTICES 

Hotel  and  Motel  Fire  Safety  Act: 

National  master  list,  39544-39547 
Radiological  emergencies  response: 

Strategic  review;  notice  of  intent.  3M55 

Fadaral  Enargy  Ragulatory  Commission 

NOTICES 

Meetings:  Sunshine  Act.  39446-39448 

Applications,  hearings,  determinations,  etc.: 

CNG  Transmission  Corp.;  correction,  39515 

Florida  Gas  Transmission  Co.,  39446 

Northern  Natural  Gas  Co.,  39445-39446 

Powerline  Controls,  Inc..  39446 

Fadaral  Hlghtnay  Administration 

NOTICES 
Meetings: 
Intelligent  Transportation  Society  of  America.  39507 

Fadaral  Housing  FInanca  Board 

NOTICES 

Meetings;  Sunshine  Act,  39455-39456 

Fadaral  Marftlma  Commlsaion 

NOTICES 

Casualty  and  nonperformance  certificates: 

Cape  Canaveral  Cruise  Line,  Inc.,  et  aL,  39456 

Princess  Cruises,  Inc.,  et  al.,  39456 

Fadaral  Proeursment  Policy  Offica 

RULES 

Acquisition  regulations: 
Ci)st  Accounting  Standards  Board — 
Cost  accounting  standards  coverage;  applicability, 
39360-39361 

Fadaral  Reserve  System 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  raquest,  39456- 
39461         ■      ■ 
Banks  and  bank  holding  companies:  '' 

Formations,  acquisitions,  and  mergers,  39461 

Permissible  nonbanking  activities,  39461 
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Food  and  Drug  Administration 

PNOPOSEO  RULES 
Human  drugs: 
Current  ^od  manufacturing  practice — 
Finished  pharmaceuticals;  manufacturing,  quality 
control,  and  documentation  requirements.  39372 

Food  Safety  and  Inapaction  Service 

RULES 

Meat  and  poultry  inspection: 
Poultry  carcasses,  raw  and  chilled;  trisodium  phosphate 
use.  39273-39278 

General  Services  Administration 

RULES 

Federal  Information  Resources  Management  Regulation: 

CFR  Chapter  removed.  39359 
PWOPOaED  RULES 
Federal  Acquisition  Regulation  (FAR): 

Contractor  overhead  rates;  settlement  process,  39S17- 
39519 

Oeologlcal  Survey 

NOTICES 

Federal  Geographic  Data  Committee:  wetlands  classification 

system;  responses  to  comments  received  during  public 

review,  39465-39466 

Grain  Inspection,  Padcera  and  Stodcyards  Admlnlatralion 

NOTICES 

Stockyard:  posting  and  deposting: 
Empire  Livestock  Marketing,  Inc.  NY.  et  aL,  39435 

Health  and  Human  Sarvioee  Department 

See  Outers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Scientific  misconduct  findings:  administrative  actions: 
Abdulahi,  Yahya.  Ph.D.,  39461-39462 

Houaing  and  UrtMn  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Housing  assistance  payments  (Section  8) — 
Rental  certificate  and  rental  voucher  programs; 
correction,  39515 

Immigration  and  Naturalization  Service 

RULES 
Immigration: 

Visa  waiver  pilot  program — 
Australia.  39271-39273 
NOTICES 
Temporary  protected  status  program  designatians: 

BosniaTHeicegovina.  39471-39472 

Somalia.  39472-39473 

Interior  Department  . 

See  Geological  Survey 

See  Land  Management  Bureau 

bitamatlonal  Trade  Administration 

NOnCES 

Antidumping: 
Titaniiun  sponge  from — 
Russian  Federation.  39437-39439 


Countervailing  duties: 
Ferrochrome  from — 
South  Africa,  39439-39440 
Giants  and  cooperative  agreements;  availability,  etc: 
Market  development  cooperator  program:  caneclion. 
39441 

International  Trade  Commlsaion 

NOTICES 

Import  investigations: 
Diagnostic  kits  for  detection  and  quantification  of  viruses. 
39468-39469 

Justice  Deperttnent 

See  Drug  &iforcsment  Administration 
See  Inmiigration  and  Naturalization  Service 
RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Detectable  warnings  at  curb  ramps,  hazardous 

vehicular  areas,  and  reflecting  pools,  39323-3932S 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Bering  Straits  Native  Corp.,  39466 
Environmental  statements;  availability,  etc.: 

Jonah  Prospect  Natural  Gas  Field,  WY,  39466-39467 
Recreation  management  plans,  etc: 

Fortymile  Management  Area,  AK,  39467 
Resource  management  plans,  etc.: 

Yuma  District,  AZ.  39467-39468 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

National  Aeronautica  and  Space  Administration 

PROPOaED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contractor  overhead  rates:  settlement  process.  39517- 
39519 

National  Archives  and  Records  Administration 

PROPOSED  RULES 
Records  management: 
Electronic  records  transfer:  timing  and  acceptable  transfer 
media  forms.  39373-39375 

National  Highway  Traffic  Safety  Administration    -^ 

PHOPOaeO  RULES 
Fuel  economy  standards- 
Exemption  from  average  fuel  economy  standard: 

alternative  lower  standards  establishment.  39429- 
39432 
Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Safety  belt  fit  improvement:  Type  2  safety  belts  for 
adjustable  seats  in  automobiles  with  gross  weight 
of  10.000  pounds  or  less,  39432-39434 


Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importaticm  eligibility:  detanninatiaDS,  39507-39S10 
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National  Insututes  of  Health 

NOTICES 

Inventions,  Govemment-owned;  availability  for  licensing, 

39462-39464 
Meetings: 
Research  Grants  Division  special  emphasis  panels,  39464 

National  Oceanic  and  Atmospheric  Admlnlatratlon 

WJl£S 

Pacific  Halibut  Commission,  International: 

Pacific  halibut  fisheries.  39362-39363 
Tuna,  Atlantic  bluefin  fisheries,  39361-39362 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  39441-39442 
Permits: 

Endangered  and  threatened  species.  39442 

Marine  mammals,  39442-39443 

National  TatocoinmunicaUons  and  Infonnation 
Administration 

NOTICES 

International  activities  and  short-  and  long-term  agenda; 

private  sector  input  opportunity  and  public  meeting, 

39443 

Nudear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 

.  Nuclear  power  plants — 

Nuclear  power  reactors:  decommissioning  procedures, 
39276-39304 
NOTICES 
Enviroimiental  statements;  availability,  eta: 

Commonwealth  Edison  Co.  et  al.,  39481-39482 

Entergy  Operations,  Inc..  39482-39483 
Meetings: 

Keactor  Safeguards  Advisory  Committee.  39483 

OtHce  of  United  States  Trade  Repreeentative 
See  Trade  liepiesentative.  Office  of  United  States 

Peraonnel  Management  Office 

RULES 

Administrative  law  judge  examination:  funding.  39267— 
39268 


Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  w  revoked — 
Update,  39483-39484 

Presidential  Documents 

PnOCLAHATWMS 
Special  observances: 

Korean  War  Veterans  Armistice  Day.  National  (Proc. 
6910),  39551 

Parents'  Day,  (Proc.  6911),  395S3 

PuMIe  itaam  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


Resesrch  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials  transportation: 
Loading,  unloading,  and  storage;  regulatory  applicability; 
meetings,  39522-39525 
NOTICES 

Agency  infonnation  collection  activities: 
Submission  for  OMB  review;  comment  request,  39510- 
39511 

Saint  l.awrence  Seevny  Development  Corporation 

NOTICES 

Meetings: 

Advisory  Board,  39511 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  39492 

Self-re^atory  organizations;  proposed  rule  changes: 

Government  Securities  Clearing  Corp..  39492-39493 
Applications,  hearings,  determinations,  etc.: 

BT  Insurance  Funds  Trust  et  al..  39484-39490 

First  Trust  Special  Situations  Trust,  39490-39491 

MedQuist  Inc.,  39491-39492 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Small  Bushiees  Administration 

RULES 

Federal  regulatory  reform: 
Goverrunent  contracting  review 
Correction,  39304-39305 
NOTICES 
Interest  rates;  quarterly  determinations,  39496-39499 

State  Department 

RULES 

Visas;  nonimmigrant  documentation: 
Visa  waiver  pilot  program — 
Australia,  39318-39319 

Substance  AtMise  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 

Mental  Health  Services  Center  National  Advisory 
Council,  39465 
Meetings;  advisory  committees: 

July,  39465 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc: 

Nebraska  Northeastern  Railway  Co.,  39511 

Saginaw  Valley  Railway  Co..  Inc.,  39511-39512 

TNW  Corp.,  39512 
Railroad  services  abandonment: 

Union  Pacific  Railroad  Co..  39512-39513 

Thrift  Supsrvislon  Office 


Applications,  hearing,  determinations,  etc.: 
Amsterdam  Federal  Savings  &  Loan  Association,  39513 
Community  Bank  of  Excelsior  Springs,  A  Savings  Bank. 

39513-39514 
Madison  First  Federal  Savings  &  Loan  Association,  39514 
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Trade  Repreeentadve,  Office  of  UnHed  States 


Meat  from  European  Community;  tennination  of  increased 
duties;  correction,  39515 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  Development  Corporation 
See  Sur&ce  Transportation  Board 
RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Detectable  warnings  at  curb  ramps,  hazardous 

vehicular  areas,  and  reflecting  pools,  39323-39325 

Treaaury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Thrift  Supervision  Office 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  39513 

United  States  Sentencing  Commission 

NOTICES 

Practice  and  procedure;  internal  nUes  promulgation; 
conunent  request,  39493-39496 


Ssparale  Parts  In  This  Issue 

PartU 

Department  of  Defense.  General  Services  Administration. 
National  Aeronautics  and  Space  Administration. 
39518-39520 

Part  HI 

Department  of  Transportation.  Research  and  Special 
Programs  Admiiiistration.  39522-39525 

Partly 

Enviromnental  Protection  Agency.  39528-39542 

Party 

Federal  Emergency  Management  Agency,  39S44-39547 

Partyi 

The  President.  395S1-39553 


ReederAlds 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Elsctronio  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  avaUable  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 
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Vol.  61,  No.  146 
Monday,  July  29,  1996 


This  section  ol  the  FEDERAL  REGISTER 
contains  regulatory  documents  tiaving  general 
applicability  and  legal  etled,  most  of  which 
are  Iteyed  to  and  codified  in  the  Code  of 
Federal  Regulatians,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulatiana  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  ate  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart9M 

RIN  320»-AH31 

Funding  of  Administrative  Law  Judge 
Examination 

AQBKY:  Office  of  Personnel 


ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  require  agencies 
employing  administrative  law  judges  to 
reimburse  OPM  for  the  cost  of 
developing  and  administering 
examinations  for  judge  positions.  The 
regulations  implement  Public  law  104- 
52  (November  19. 1995).  which 
amended  5  U.S.C  1104  to  authorize 
OPM  to  delegate  examining  authority 
for  all  competitive  service  positions 
except  for  administrative  law  judges, 
and  to  require  employing  agencies  to 
reimburse  OPM  for  the  cost  of 
administrative  law  judge  examinations. 
IMTE8:  Interim  rules  effective  on  July  29, 
1996.  Written  comments  will  be 
considered  if  received  on  or  before 
August  28. 1996. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Donna  Beecher.  Deputy 
Associate  Director  for  Employment. 
Office  of  Personnel  Management,  Room 
6F08. 1900  E  Street.  NW..  Washington. 
DC  20415  (FAX  202-606-1768). 
FOR  FUfmiBI  INFOflMATION  CONTACT: 
Richard  A.  Whitford  on  202-606-2525. 
TDD  202-606-0591.  ot  FAX  202-606- 
1768. 

SUFPLaHBITARY  mPOMlMTION:  The 
President's  National  Performance 
Review,  in  its  1993  report  From  Red 
Tape  to  Results:  Creating  a  Government 
That  Works  Better  7  Costs  Less, 
recommended  that  Federal  agencies 


condui:t  their  own  comp^tive 
examining,  with  the  option  of  obtaining 
examining  services  from  OPM  on  a 
reimbursable  basis.  OPM's 
appropriations  act  for  FY  96  implements 
this  recommendation. 

The  Treasury.  Postal  Service,  and 
General  Government  Appropriations 
Act.  1996  (Public  Law  104-52. 
November  19. 1995)  amended  OPM's 
authority  in  section  1104(a)  of  title  5, 
United  States  Code,  to  permit  it  to 
delegate  examining  authority  for  all 
competitive  service  positions  except  for 
administrative  law  judges.  As  a  result. 
OPM  will  continue  to  be  responsible  for 
the  conduct  of  the  administrative  law 
judge  examination.  Pub.  L.  104-52  also 
requites  agencies  employing 
administrative  law  judges  to  pay  the 
cost  of  OPM-conducted  examinations 
for  these  positions. 

OPM  is  reviewing  5  CFR  §  930.201. 
dealing  with  appointment  of 
administrative  law  judges,  to  reflect  the 
new  funding  arrangement.  The  revised 
regulation  requires  the  affiscted  agencies 
to  reimburse  OPM  aimually  for  the  cost 
of  developing  and  administering 
administrative  law  judge  examinations. 
For  FY  96.  the  fee  will  be  prorated  to 
cover  only  the  fourth  quarter  to  reflect 
the  level  of  examining  ccmducted  on 
behalf  of  the  employing  agencies. 

The  amount  of  the  reimbursement  fee 
will  be  based  on  each  employing 
agency's  proportionate  share  of  the 
administrative  law  judge  workforce. 
Employment  levels  will  be  taken  from 
OPM's  Central  Personnel  Data  File 
(CPDF)  as  of  Mandi  31  of  each  year.  In 
fiituie  years,  OPM  will  need  to  notify 
agencies  of  their  share  of  the  third 
quarter  of  the  fiscal  year  preceding  the 
one  in  which  reimbursement  is  due  to 
allow  for  agency  budget  planning 
Because  agencies  transmit  personnel 
actions  to  CPDF  on  a  quarterly  basis,  the 
most  recent  available  data  will  be  as  of 
March  31  of  each  year. 

For  the  future.  OPM  will  establish  a 
woriung  group  consisting  of  officials 
form  representative  agencies  and  OPM 
to  review  the  effectiveness  and 
efficiency  of  the  program  and  make 
recommendations  for  needed 
improvements.  OPM  will  notify  each 
affected  agency  aimually  of  the  costs  of 
the  program,  its  obligation,  and  of 
payment  procedures. 


Waiver  of  Notice  of  Prapoaed 
Rulemaking  and  Delay  in  EBactive  Dale 

Pursuant  to  5  U.S.C.  S53(b)(3)(B).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemalcing  because  the  statutory  basis 
for  these  regulations  (Pub.  L.  104-52) 
was  effective  on  November  19. 1995, 
and  OPM's  reduced  FY  96  appropriation 
necessitates  collection  of  the 
reimbursement  fee  begiiuiing  in  fourth 
quarter  of  FY  96.  It  would  be  contrary 
to  the  public  interest  and  impracticable 
to  delay  implementation. 

For  the  same  reasons,  and  pursuant  to 
5  U.S.C.  5S3(d)(3),  I  Tmd  that  good  causa 
exists  to  waive  the  delay  in  effective 
date  and  make  these  regulations 
effiective  in  less  than  30  days. 

RegoUtary  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  pertains  only  to  Federal 
agencies. 

ExecntiTe  Order  12869  Regtdatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Snbieds  in  5  CFR  Part  930 

Administrative  practice  and 
procedure.  Government  employees. 
Motor  vehicles. 
Office  of  Personnel  Management 
lanaB-Klag. 
Director. 

Accordingly.  OPM  is  amanding  5  CFR 
part  930  as  follows: 

PART  93»-APPOINTMENT,  PAY,  AND 
REMOVAL  OF  AOMMISTRATIVE  LAW 
JUDGES 

1.  The  authority  citation  for  part  930 
continues  to  read  a  follows: 

Aidhorily:  S  U.S.C  1 104(aX2).  1 305. 
3323(b).  3344.  4301(2)(D).  5372.  7521. 

2.  In  $  930.201.  paragraph  (c)  is  added 
to  read  as  follows: 

{930.201    Covafsga. 

***** 

(c)  In  accordance  with  5  U.S.C. 
1104(a)(2).  OPM  shall  conduct 
competitive  examinations  for 
administrative  law  judge  positions,  and 
agencies  employing  judges  shall 
reimburse  OPM  for  the  cost  of 
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developing  and  administering  such 
examinations.  Each  employing  agency's 
share  of  reimbursement  shall  be  based 
on  its  relative  number  of  administrative 
law  judges  as  of  March  31  of  the 
preceding  fiscal  year.  OPM  vrill  work 
with  employing  agencies  to  review  the 
examination  program  for  efiectiveness 
and  efficiency  and  identify  needed 
improvements,  consistent  with  statutory 
requirements.  Subsequently.  OPM  will 
annually  compute  the  cost  of  the 
examination  program  and  notify  each 
agency  of  its  share,  along  with  a  full 
accounting  of  the  costs,  and  payment 
pnx^dures. 
[FK  Doc  96-19100  Filed  7-26-«e:  8:45  ami 


DEPARTMENT  Of  AQMCULTURE 

Federal  Crop  biaurance  Coipotatlon 

7CFRPart400 

Oenerai  Admlnislralive  Regulations; 
Reinaunnce  Agreement— Standards 
for  Approval 

AGENCY:  Federal  Crop  Insuiance 
Corporation,  USDA. 
ACTK9M:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  its 
Genaral  Administrative  Regulations  by 
revising  the  Disputes  clause.  The 
intended  efiect  of  this  rule  is  to  provide 
reinsured  companies  with  an  informal 
reconsideration  process  through  an 
administrative  officer  of  FOC  and  the 
right  to  appeal  the  administrative 
officer's  determination  to  the  Board  of 
Contract  Appeals. 
EFFECTIVE  DATE:  July  29,  1996. 
FOR  FURTHER  MFOnHATION  CONTACT. 
Diana  Moslak,  (202)  725-2832. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and 
Departmental  Regulation  1S12-1 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  prtXMdures.  The  sunset  review 
date  established  for  these  regulations  is 
March  31, 1999. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 


Papamrark  Ksdnctian  Act  of  198S 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Unliiiided  Mandates  Reftum  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regtUatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FCIC  to  identify  and  consider  a 
reasonable  ntunber  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  for 
State,  local,  and  tribal  govermnents  of 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  oTthe  UMRA. 

Executhre  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federal'sm  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
Stales  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Regnlalory  FlexibiUty  Act  Analysis 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities.  The  amount  of 
work  required  of  the  insurance 
companies  should  not  increase  because 
this  action  only  changes  the  forum 
which  determines  the  validity  of 
decisions  rendered  by  the  agency. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
§  605)  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 


Federal  Aaaiataiica  Pragraaa 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

ExacadTa  Ordarl2372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  ]une  24, 1983. 

Exacotive  Order  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  Stale  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
contained  in  these  regulations  and  the 
appeal  provisions  promulgated  by  the 
Board  of  Contract  Appeals,  7  CFR  part 
24.  subtitle  A,  must  be  exhausted  before 
action  for  judicial  review  may  be 
brought. 

Enviraiunaital  Evalnatioii 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  hiunan  envirotunent,  health,  and 
safety.  Therefore,  neither  an 
Enviroomental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

National  Perfermance  Eerlew 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

As  a  result  of  the  Departmental 
reorganization  mandated  by  the 
Department  of  Agriculture 
Reorganization  Act  of  1994,  FOC  must 
amend  its  dispute  provisions  located  at 
7  CFR  400.169  to  provide  reinsured 
companies  with  a  mechanism  to  request 
reconsideration  of  appeal  of  adverse 
decisions  determined  by  FQC. 

On  May  1, 1995,  FaC  published  an 
interim  rule  in  the  Federal  Register  at 
60  FR  21035  to  amend  the  General  Crop 
Insurance  Regulations,  Subpart  L, 
Reinsurance  Agreement;  Standards  for 
Approval,  by  revising  the  disputes 
clause  to  provide  reinsured  companies 
with  an  informal  appeal  process  through 
the  FCIC.  and  a  foiinal  appeal  process 
through  the  United  States  Department  of 
Agriculture  Board  of  Contract  Appeals 
(BCA).  for  the  purpose  of  resolving 
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disputes  between  the  FQC  and 
reinsured  companies  on  Standard 
Reinsurance  Agreement  (SRA)  issues. 
Following  publication  of  that  interim 
rule,  tl^e  public  was  afforded  60  daiys  to 
submit  written  comments,  data,  and 
opinions.  On  August  7, 1995,  FOC 
extended  the  comment  period  for  these 
regulations  to  August  18, 1995  (60  FR 
4(XI55).  Three  comments,  two  from 
private  law  firms  and  one  from  a  trade 
association  were  received  in  response  to 
the  requests  for  comment  on  the  interim 
rule. 

Comment:  All  three  comments 
questioned  the  jurisdiction  of  the 
United  States  Etepartment  of  Agriculture 
BCA  over  SRA  issues  in  dispute  since 
the  SRA  is  not  a  typical  Fedsral 
procurement  contract. 

Response:  The  BCA  continues  to 
function  as  the  agency  board  pursuant 
to  the  Contract  Disputes  Act  of  1978 
(Act),  and  as  the  agency  board  pursuant 
to  jurisdiction  outside  the  Act  as  set 
forth  in  7  CFR  §  24.4.  The  BCA's 
jurisdiction  is  not,  and  never  has  been, 
limited  to  procurement  disputes. 
Section  24.4  has  bean  expanded  to 
spedfically  cover  appeals  of  final 
administrative  determinations  of  FOC 
pertaining  to  the  SRAs  under  7  CFR 
S  400.ie9(d).  Since  BCA  has  jurisdiction 
over  these  issues,  the  disputes  are  not 
"adverse  decisions"  subject  to  appeal 
before  the  National  Appeals  Division 
according  to  7  U.S.C.  §  6991.  They  also 
are  spedfically  excluded  from  the  scope 
of  Farm  Service  Agency  informal  appeal 
regulations  published  at  7  CFR  part  780. 
Disputes  involving  SRAs  raise  factual 
and  legal  questions  of  a  contractual 
nature  which  fall  within  the  express 
expertise  of  the  BCA.  The  rules  of 
procedure  for  these  appeals  are  the  same 
as  for  all  othera  under  7  CFR  part  24. 
There  is  no  longer  a  distinction  between 
"statutory"  and  "nonstatutory"  appeals. 

Comment:  All  three  comments 
expressed  concern  with  respect  to  the 
BCA's  jurisdiction  to  hear  appeals  of 
final  determinations  rendered  under 
§400.169. 

Response:  The  BCA  amended  its 
jurisdictional  provisions  on  November 
7, 1995  (60  FR  56206)  to  provide  the 
BCA  with  jurisdiction  over  final 
administrative  determinations  of  the 
FOC  pertaining  to  SRAs  under  7  CFR 
$4O0.16g<d).  Thai  is  separate  from  its 
jurisdiction  to  hear  contract  disputes 
under  the  Contract  Disputes  Act. 
Therefore,  no  change  will  be  made. 

Comment:  Two  conunentors 
questioned  the  nonappea  lability  of  FOC 
decisions  rendered  under  bulletins  and 
directives  and  complained  that  FOC 
was  limiting  the  companies'  due  process 


rights  by  limiting  the  types  of  disputes 
appealable. 

Response:  The  interim  rule  does  not 
limit  the  companies'  due  process  rights 
or  their  right  to  appeal  any  decision  of 
FOC  based  on  any  bulletin  or  directive 
that  affects,  interprets,  explains  or 
restricts  any  term  of  the  SRA.  FOC  has 
the  right  to  limit  the  appeal  of  any 
decision  that  is  solely  within  its 
discretion  and  not  required  under  the 
SRA.  Bulletins  or  directives  that  do  not 
affect,  interpret,  explain  or  restrict  any 
term  of  the  SRA  include,  but  are  not 
limited  to,  those  that  provide  changes  in 
crop  insurance  policies  before  the 
contract  change  date,  the  addition  of 
new  crop  insurance  policies  or 
programs,  granting  relief  from 
requirements  or  sanctions  if  such 
requirements  or  sanctions  are  not 
required  by  the  SRA.  and  requiring 
co.mpanies  to  take  actions  to  protect  the 
integrity  of  the  program,  even  if  such 
action  may  cause  the  company  to  incur 
additional  costs,  provided  such 
requirement  is  implemented  Sefore  the 
start  of  the  reinsurance  year.  No  change 
will  be  made  to  the  rule. 

Comment:  All  three  commentors 
expressed  concern  with  respect  to  the 
propriety  of  permitting  the  Director  of 
Compliance  and  the  Director  of 
Insurance  Services  to  render  final 
administrative  decisions. 

Response;  Section  400.169  provides 
an  informal  mechanism  for  companies 
to  challenge  decisions  rendered  by 
FOC.  Reconsideration  of  these 
decisions  allows  the  division  that 
rendered  the  decision  the  opportunity  to 
correct  any  error  prior  to  an  appeal  to 
the  BCA.  The  Directors  of  Compliance 
and  Insurance  Services  are  persons  with 
the  most  knowledge  of  the  programs 
they  administer  and  are  most  qualified 
to  render  final  determinations. 
Therefore,  there  is  no  need  to  amend  the 
rule  to  have  the  Deputy  Manager  make 
final  determinations. 

Comment:  One  commenlor 
questioned  whether  a  FOC  decision  of 
appealability  itself  should  be  reviewable 
or  appealable. 

Response:  Nothing  in  this  rule 
prohibits  a  company  from  seeking  a 
review  of  a  determination  of 
nonappealability  from  the  BCA.  The 
issue  on  appeal  would  be  limited  to  a 
determination  of  whether  the  decision 
of  FOC  was  based  on  a  provision  of  the 
SRA,  a  compliance  review,  or  a  bulletin 
or  directive  which  affects,  interprets, 
explains  or  restricts  a  term  of  the  SRA. 

Comment:  Two  comments  were 
received  with  respect  to  the  definition 
of '.'contracting  officer."  The 
commentors  suggested  that  the  term  be 
amended  to  include  the  Directors  of 


Insurance  Services  and  Compliance  and 
that  these  persons  be  given  authority  to 
settle  disputes. 

Response:The  term  "contracting 
officer"  is  not  defined  in  FOC's 
regulations.  Further,  the  Manager  of 
FOC  has  the  authority  to  designate 
contracting  officers  and  provide  these 
persons  with  the  authority  to  resolve 
disputes  between  reinsured  companies 
and  FOC.  This  rule  provides  a 
delegation  to  these  Directore  to  resolve 
such  disputes.  Therefore,  no  change  is 
necessary. 

Comment:  One  comment  suggested 
that  the  rule  be  amended  to  permit 
companies  to  bypass  the  BCA  and  go 
directly  to  the  district  court  or  the 
National  Appeals  Division  (NAD). 

Respoiise:  It  has  been  determined  that 
the  BCA  is  the  best  forum  to  hear  these 
appeals.  Although  the  BCA  may  not  be 
an  expert  with  respect  to  the  SRA,  it  has 
extensive  experience  in  contract 
matters.  Since  NAD  does  not  have 
jurisdiction  to  hear  any  matter  over 
which  the  BCA  has  jurisdiction,  the 
BCA  acquired  jurisdiction  over  these 
cases.  FOC  has  no  authority  to  pennit 
any  appeal  to  NAD.  Further, 
administrative  appeals  provide  the 
valuable  service  of  permitting  the 
Depertment  to  correct  any  errors  and, 
therefore,  conserving  judicial  resources. 
Therefore,  the  rule  will  not  be  amended 
to  pennit  companies  to  appeal  directly 
to  the  Federal  courts  or  to  NAD. 

Comment:  One  comment  suggested 
that  the  rule  be  amended  lo  specify  the 
forum  for  an  appeal  of  a  BCA  decision. 

Response:  An  amendment  to  the  nile 
is  not  necessary.  The  administrative 
appeals  process  ends  with  a  BCA 
decision.  The  Department  of  Agriculture 
Reoiganization  Act  provided  that  once 
the  administrative  appeals  process  is 
complete,  persons  may  bring  suit. 
Section  506(d)  of  the  Federal  Crop 
Insurance  Act,  as  amended,  states  that 
the  Federal  district  court  has  exduaive 
original  jurisdiction  over  any  suit 
brought  against  FOC. 

The  comments  did  not  result  in  any 
change  to  the  final  rule.  Therefore,  thie 
interim  rule  as  published  on  May  1, 
1995,  at  60  FR  21035  is  hereby  adopted 
as  a  final  rule. 

List  of  Salqects  in  7  CFK  Part  400 

Crop  insurance. 
Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq),  and  for  the  reasons  sat 
forth  in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  adopts  as 
a  final  rule,  the  interim  rule  as 
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published  at  60  FR  21035  on  May  1, 
1995. 

Signed  in  Wuhington,  DC  on  Inly  It. 
1996. 

Kama<h  D.  Ackemui, 
Manager,  Fedetal  Crop  Insarance 
Corpomtion. 
IFR  Ddc  96-19139  Filml  7-28-96;  8:45  unl 


AgrteuNuial  Markatlng  Sarviea 

TCFRPactMS 

(Doctol  Ito.  FVM-MS-inq 

Mall  PolBtoas  Qrown  in  Certalfi 
Daalgnlaa  Countlaa  In  Mrtw,  and 
Malheur  County,  Oregon;  Aa 


agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 


Y:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
Idaho-Eastern  Oregon  Potato  Committee 
(Committee)  under  Marketing  Order  No. 
945  for  the  1996-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  potatoes  grown  in 
designated  counties  in  Idaho,  and 
Malheur  County,  Oi^on.  Authorization 
to  assess  potato  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program. 

DATES:  Effective  on  August  1, 1996. 
Comments  received  by  August  28, 1996, 
will  be  considered  prior  to  Issuance  of 
a  final  rule. 

ADOMESaEa:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  dale  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  atFORMATION  CONTACT: 
Martha  Sue  Clark,  Program  Assistant, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room    ' 
2523-S,  Washington,  DC  20090-6456, 
telephone  202-720-9918,  FAX  202- 
720-5698,  or  Dennis  L.  West,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 


AMS,  USDA.  Green- Wyatt  Federal 
Building,  room  369, 1220  Southwest 
Third  Avenue,  Portland,  OR  97204. 
telephone  503-326-2724,  FAX  503- 
326-7440.  Small  businesses  may  request 
information  on  compliance  with  this 
regulaUoo  by  contacting:  )ay  Cuerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456, 
telephone  202-720-2491,  FAX  202- 
720-5698. 

8(JI>(>Lae«rARY  IffOnMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  98  and  Order  No.  945,  both  as 
amended  (7  CFR  part  945),  regulating 
the  handling  of  Irish  potatoes  grown  in 
designated  counties  in  Idaho,  and 
Malheur  County,  Oregon,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter 
refrared  to  u  the  "Act." 

The  Depaitment  of  Agriculture 
(Department]  is  issuing  tiiis  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Oder  12988,  Gvil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Idaho-Eastern  Oregon  potato 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  potatoes  beginning  August  1, 
1996,  and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(l5)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  Stales  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  2,100 
producers  of  Idaho-Eastern  Oregon 
potatoes  in  the  production  area  and 
approximately  61  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  aimual  receipts  of  less  than 
5500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  SS,000,000.  The 
majority  of  Idaho-Eastern  Oregon  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  Idaho-Eastern  Oregon  potato 
marketing  order  provides  authority  for 
the  Ckimmittee,  with  the  approval  of  the 
Department,  to  formulate  an  aimual 
budget  of  expenses  and  collect 
assessments  fi°om  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Idaho-Eastern  Oegon  potatoes.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Committee  met  on  June  4, 1996. 
and  unanimously  recommended  1996- 
97  expenditures  of  $122,046  and  an 
assessment  rale  of  $0.0026  per 
hundredweight  of  potatoes.  In 
comparison,  last  year's  budgeted 
expenditures  were  $111,732.  The  - 
assessment  rate  of  $0.0026  is  the  same 
as  last  year's  established  rate.  Major 
expenditures  recommended  by  the 
C>)mniittee  for  the  1996-97  year  include 
$63,896  for  salaries,  $7,000  for  the 
manager's  travel,  $5,500  for  Federal 
payroll  taxes,  and  $1 5,000  for  reserve/ 
auto  purchase.  Budgeted  expenses  for 
these  items  in  1995-96  were  $63,232, 
$6,000,  SS,300.  and  $9,000,  respectively. 


Federal  Regiatar  /  Vol  61.  No.  146  /  Monday.  July  29.  1996  /  Rules  and  Regulations         39271 


The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Idaho-Eastern  Oregon 
potatoes.  Potato  shipments  for  the  year 
are  estimated  at  34,000.000 
hundredweight,  which  should  provide 
$88,400  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  funds  from  interest  income  and  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  oSbeA  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  'Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  antitias. 
Interested  persons  are  invited  to  submit 
information  on  the  regulabny  and 
informational  impacts  of  this  action  on 
small  businesses. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Seoetary  upon  recommendation  and 
infbrmaUon  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  fixim  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  IJepartment  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1996-97  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared       ^ 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause' 


that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  because:  (1)  The 
Committee  needs  to  have  sufficient 
fiinds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  tiasis;  (2)  the 
1996-97  fiscal  period  begins  on  August 
1, 1996,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
potatoes  handled  during  such  fiscal 
period;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Selqects  in  7  CFK  Part  945 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  945  is  amended  as 
follows: 

PART  046— iRISH  POTATOES  GROWN 
IN  CERTAIN  DE8IQNATEO  COUNTIES 
IN  IDAHO  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  945  continues  to  leed  as  follows: 

Aotharily:  7  U.S.C  601-674. 

2.  A  new  Subpart — Assessment  Rates 
consisting  of  a  new  §  945.249  and  a  new 
subpart  beading — Handling  Regulations 
are  added  immediately  preceding 
§949.341,  to  read  as  follows: 

Nele:  This  section  will  appear  in  the  Code 
of  Federal  Regulatioas. 


Subpart— Aaaaaamani 

1940.248   Aaaaaamani  MiL 

On  and  after  August  1. 1996.  an 
assessment  rate  of  $0.0026  per 
hundredweight  is  established  for  Idaho- 
Eastern  Oregon  potatoes. 

SuDpart— Handling  RagulaUona 

Dated:  July  22, 1996. 
Shainni  Bmnar  Laurilsen. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Dcx:.  96-18996  Piled  7-26-96;  8:45  ami 
aujMO  COM  M1D-a»« 


DEPARTMENT  OF  JUSTICE 

hianlyaUon  and  NaturaHiaaon  Sarvica 

sent  Part  217 
PNS  No.  1783-481 
raN1115^B«3 

Adding  AuatraUa  to  the  Ual  of 
Countriaa  Authorbad  To  Parttcipela  ki 
tl»a  Vlaa  Walvar  PHot  Progfam 

AQBKY:  Immigration  and  NaturaUcstion 

Service,  Justice. 

ACnON:  Interim  rule  with  request  for 

comments. 

StaMARY:  This  rule  ammds  the 
Immigration  and  Naturalization  Service 
("Service")  regulations  by  adding 
Australia  to  the  list  of  countries 
designated  to  participate  in  the  Visa 
Waiver  Pilot  Program  (VWPP),  thereby 
permitting  nationals  of  AustraUa  to 
apply  for  admission  to  the  United  States 
for  ninety  (90)  days  or  less  as 
nonimmigrant  visitors  for  business  or 
pleasure  without  first  obtaining  a 
nonimmigrant  visa.  This  action  will 
facilitate  travel  to  the  United  States  and 
benefit  United  States  businesses. 
IMTES:  This  interim  rule  is  effective  July 
29. 1996.  Written  comments  must  be 
submitted  on  or  before  September  27. 
1996. 

AD0WC8BM.  Pleese  submit  written 
comments,  in  triplicate,  to  the  Director. 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW.,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling  please  reference  INS 
number  1782-96  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 
R9n  FURTHB)  mFOmMTION  CONTACT: 
Tom  &aber,  Assistant  Chief  Inspector, 
Iiupections  Division,  Immigration  and 
Naturalization  Service.  4ZS  I  Street  NW., 
Room  7228.  Washington,  DC  20536. 
Telephone  number  (202)  616-7496. 
SUPPlEMBfrARY  MFORMATWN:  Section 
313  of  the  Inunigration  Reform  and 
Control  Act  of  1986  (IRCA),  Public  Law 
99-603,  added  section  217  to  the 
Immigration  and  Nationality  Act  (AcO, 
8  U.S.C;  1187,  which  established  the 
VWPP.  The  VWPP  waives  the 
nonimmigrant  visa  requirement  for  the 
admission  of  certain  aliens  to  the  United 
States  for  a  period  not  to  exceed  ninety 
(90)  days.  That  original  provision    ' 
authorized  the  participation  of  eight 
countries  in  the  Pilot  Program. 
Accordingly,  the  Service  designated  by 
regulations  published  in  the  Federal 
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Reguier.  the  ibilowing  eight  (8) 
countries  to  participate  in  the  VWPP: 


Cciir«y 


(1)  IMted  Kingdoin  , 

(2)  Japan 

(3)  France  

(4)  Swilzertand 

(5)  Gemiany  ..___. 

(6)  Sweden 

(7)  Italy 
(8)1 


ERadiva  date 

July  1. 1988 

DaceiPber  15, 1988 

July  1,  1989 

July  1. 1989 

July  IS.  1989 

July  15.  1989 

July  29.  1989 -.. 

July  29.  1989 


Federal  Register  citation 


S3  FR  24901 .  June  30.  1988. 

53  FR  50161.  Oeoember  13.  1968. 

54  FR  27120,  June  27.  1989. 
54  FR  27120.  June  27,  1989. 
54  FR  27120.  June  27.  1989. 
54  FR  27120.  June  27.  1989. 
54  FR  27120.  June  27.  1989. 
54  FR  27120,  June  27.  1989. 


Section  201  of  the  Immigration  Act  of 
1990  (IMMACT  90).  Public  Law  101- 
649,  dated  November  29. 1990.  further 
amended  the  VWPP  removing  the  eight- 
country  cap  and  extending  the 


provisions  to  all  countries  that  met  the 
qualifying  provisions  contained  in 
section  217  of  the  Act.  In  addition, 
section  201  of  IMMACT  90  also 
extended  the  period  for  the  VWPP  until 


Country 


September  30, 1994.  Subsequently,  the 
Service  designated  by  regulations 
published  in  the  Federal  Register,  the 
following  Tifteen  (IS)  additional 
countries  to  participate  in  the  VWPP: 


(1)  Andorra  ... 

(2)  Austria  ._. 

(3)  Belgium  ... 

(4)  Oenmailc  . 

(5)  Finland  .... 
(8)  Iceland  . 


(7)  Liectitenatein  ... 

(8)  LuxemtXMjrg 

(9)  Monaco 

(10)  New  Zeatand  . 
(11)1 


(12)  San  Marino  . 

(13)  Spain 

(14)  Brunei 

(IS)/ 


Ettocdvedate 


OcMmt  1. 1991 
October  1. 1991 
October  1.  1991 
October  1.  1991 
October  1.  1901 
October  1. 1991 
October  1, 1991 
October  1. 1991 
October  t,  1991 
October  1, 1991 
October  1,  1991 
October  1.  1991 
October  1, 1991 
July  29.  1993  _... 
July  8. 1996 


Federal  Ragistar  dlalion 


56  FR  46718. 
56  FR  46716, 
56  FR  46716, 
56  FR  46716, 
56  FR  46716, 
66  FR  46716, 
56  FR  46716, 
56  FR  46716, 
56  FR  46716, 
56  FR  46716, 
56  FR  46716, 
56  FR  46716, 
56  FR  46716, 
58  FR  40581, 
61  FR  35596, 


September  13,  1991. 
September  13.  1991. 
Septemtwf  13.  1991. 
September  13.  1991. 
September  13.  1991. 
September  13,  1991. 
September  13.  1991. 
September  13.  1991. 
September  13. 1991. 
September  13,  1991. 
September  13,  1991. 
Seplemtwr  13,  1991. 
September  13.  1991. 
July  29.  1993. 
July  8,  1996. 


Section  210  of  the  Immigration  and 
Nationality  Technical  C^onections  Act  of 
1994,  Public  Law  103-416,  dated 
October  25, 1994,  extended  the 
expiration  date  of  the  VWPP  until 
September  30, 1996. 

Addition  of  AoslraUa  to  the  VWPP 

Australia  does  not  require  visas  for 
dtizans  and  nationals  of  the  United 
States  entering  for  ninety  (90)  days  or 
less.  Thus  it  meets  the  requirement  of 
providing  reciprocal  treatment  for 
United  States  citizens  and  nationals. 
Australia  also  meets  the  statutorily 
prescribed  limits  on  visa  refusal  rates 
for  the  prior  2-year  period  and  for  each 
of  those  two  years.  Australia  also  has  a 
machine-readable  passport  program  and 
the  Attorney  General  has  determined 
that  law  enforcement  interests  would 
not  be  compromised  by  the  designation 
of  Australia.  Accordingly,  this  interim 
rule  amends  8  CFR  part  217  to  extend 
the  VWPP  to  include  the  country  of 
Australia,  which  meets  all  the 
requirements  for  that  status.  Australia 
is,  therefore,  designated  as  a  country 
participating  in  the  VWPP  by  the 
Secretary  of  State  and  the  Attorney 


C^neral,  acting  jointly  through  their 
designees.  (See  the  Department  of  State 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register.! 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  public  comments. 
is  based  upon  the  "good  cause" 
exceptions  found  at  5  U.S.C  553(b)(B) 
and  (d)(3).  The  reasons  and  the 
necessity  for  immediate  implementation 
of  this  interim  rule  without  prior  notice 
and  comment  are  as  follows:  This 
interim  rule  relieves  a  restriction  and  is 
beneficial  to  both  the  traveling  public 
and  United  Stales  businesses. 

Ragulatory  Flodbility  Act 

The  Oimmissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and.  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  numbor  of  small 
entities.  This  rule  merely  removes  a 
restriction  for  both  the  public  and 
United  States  businesses. 


Executive  Order  12S66 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  {government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Lial  of  Sobiact*  in  a  CFR  Pact  217 

'Administrative  practices  and 
procedures.  Aliens,  Nonimmigrants, 
Passports  and  visas. 
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Accordingly,  part  217  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  217— VISA  WAIVER  PILOT 
PROORAM 

1.  The  authority  citation  Tor  part  217 
continues  to  read  as  follows: 

Aulkarily:  8  U.S.a  1103, 1187. 8  Cnnt  part 
•2. 

2.  In  S  217.5,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 


12173 

(a)(1)  Visa  Waiver  Pilot  Program 
Countries.  United  Kingdom  (effective 
July  1, 1988);  Japan  (enective  December 
15, 1988);  France  and  Switzerland 
(effective  July  1, 1989);  Germany  and 
Sweden  (effective  July  15, 1989);  Italy 
and  the  Netherlands  (effective  July  29, 
1989);  Andorra.  Austria,  Belgium, 
Denmark,  Finland,  Iceland, 
Liechtenstein,  Luxembourg,  Monaco, 
New  Zealand,  Norway,  San  Marino,  and 
Spain  (effective  October  1, 1991);  Brunei 
(effective  July  29,  1993);  Argentina 
(efHactive  July  8, 1996);  and  Australia 
(Insert  date  of  publication  in  the  Federal 
Register]  have  been  designated  as  Visa 
Waiver  Pilot  Program  countries  based 
on  the  criteria  set  forth  at  sections 
217(a)(2)(A)  and  217(c)  of  the  Act. 

*  *  «  *  • 

Dated:  July  24, 1996. 

Doris  MBttSBBT, 

Commissioner,  Immigration  and 

Naturalization  Service. 

IFR  Doc.  96-19169  Filed  7-26-96:  8:45  am) 


DEPARTMENT  OF  AGRICULTURE 
Food  Safaty  and  Inapactlon  Sarvlce 
9  CFR  Part  381 
p)octol  Na  92-026F1 
RIN06a»-AB65 

Uae  of  Trisodkim  Ptioaphata  on  Raw, 
Chiliad  Poultry  Carcaaaaa 

AOaicy:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

SIMMAItv:  The  Food  Safely  and 
Inspection  Service  (FSIS)  is  amending 
the  poultry  products  inspection 
regulations  to  permit  the  application  of 
trisodium  phosphate  (TSP)  on  raw, 
chilled  poultry  carcasses  passed  for 
wholesomeness.  The  TSP  solution  will 
be  permitted  as  an  antimicrobial  agent 
on  such  poultry  carcasses  at  a  level  of 
8  to  12  percent.  The  solution  must  be 


maintained  at  a  temperature  of  45  °F  to 
55  "F  and  applied  by  spraying  or 
dipping  carcasses  for  up  to  15  seconds. 
Tests  conducted  by  industry  and  FSIS 
have  shown  that  the  use  of  TSP,  at  the 
above-stated  concentration, 
temperature,  and  duration,  reduces 
microbial  populations  on  raw,  chilled 
poultry  surfaces. 
EFFtCnVE  date:  August  28, 1996. 
AOOflESSES:  Copies  of  the  studies, 
reports,  letters,  and  publications 
referenced  in  this  docket  are  available 
for  public  inspection  in  the  FSIS  Docket 
Room,  USDA,  14th  and  Independence 
Avenue,  SW.,  Room  4352,  South 
Agriculture  Building,  Washington,  DC 
20250. 

FOR  FURTHER  MFORHATION  CCHTACT: 
Dr.  William  G.  James,  Director, 
Slaughter  Inspection  Standards  and 
Procedures  Division,  Science  and 
Technology,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250;  (202)  720-3219. 

SUPPLBIEHTARY  INFORMAHON: 
Background 

FSIS  was  petitioned  by  Rhone- 
Poulenc,  Inc.,  Oanbury,  New  Jersey,  to 
permit  the  use  of  frxxl-grade  TSP  as  a 
processing  aid  in  [lost-chill  poultry 
slaughter  operations.  TSP  is  Usted  in  the 
Food  and  Drug  Administration  (FDA) 
regulations  as  generally  recognized  as 
safe  (CRAS)  for  multiple-purpose  use  in 
accordance  with  good  manufacturing 
practices  (21  CFR  182.1778).  The 
petitioner  requested  the  use  of  a 
treatment  solution  consisting  of  TSP 
dissolved  in  water  to  a  concentration  of 
10  percent,  plus  or  minus  2  percent  (8 
to  12  percent).  The  petitioner  requested 
exposure  of  the  poultry  to  the  TSP 
treatment  solution  for  no  more  than  15 
seconds,  with  the  TSP  treatment 
solution  being  maintained  at  SO  °F,  plus 
or  minus  5  °F  (45  'F  to  55  'F). 

The  petitioner  included  data  in  its 
petition  demonstrating  that  the  use  of 
TSP  is  effective  in  reducing  the  levels  of 
bacteria,  including  pathogenic  bacteria, 
found  on  raw,  chilled  poultry  carcasses. 
FSIS  also  conducted  studies  to 
determine  the  efficacy  of  TSP  on  raw, 
chilled  poultry  carcasses.  These  studies 
demonstrate  that  the  use  of  TSP  on  raw, 
chilled  poultry  carcasses  results  in 
statistically  significant  reductions  in  the 
levels  of  bacteria. 

Additionally.  FDA  evaluated  the 
petitioner's  request  for  the  use  of  TSP  as 
a  processing  aid  in  poultry  and 
concluded  that  the  treatment  leaves  no 
residues  on  the  product  which  could  be 
harmful  to  consumers.  Therefore,  in  an 
August  25, 1992,  letter  to  Rhone- 
Poulenc,  Inc.,  FDA  approved  the  use  of 


TSP  as  a  processing  aid  on  raw  poultry, 
under  conditions  to  be  established  by 
FSIS. 

FSIS  determined  that  use  of  TSP 
requested  by  the  petitioner  was  suitable 
for  the  intended  purpose  and  that  the 
use  of  this  siibstance  on  raw,  chilled 
poultry  carcasses  at  the  stated  level 
would  not  render  the  treated  product 
adulterated,  misbranded,  or  otherwise 
not  in  accordance  with  the  requirements 
of  the  Poultry  Products  Inspection  Act. 

On  January  5, 1994,  FSIS  proposed  to 
amend  the  poultry  products  inspection 
regulations  at  9  CFR  381.147(f)(4)  to  add 
antimicrobial  agents  as  a  new  class  of 
substance  for  use  on  poultry  products, 
and  to  add  TSP  as  an  approved 
antimicrobial  agent.  FSIS  proposed  to 
permit  the  use  of  TSP  on  raw.  chilled 
poultry  carcasses  at  a  level  of  8  to  12 
percent.  The  TSP  treatment  solution 
would  be  maintained  at  45  °P  to  55  "F, 
and  would  be  applied  either  by  spraying 
or  dipping  the  raw,  chilled  poultry 
carcasses  for  up  to  IS  seconds. 

Diacnssion  of  CaauBoili 

FSIS  received  21  comments  in 
response  to  the  proposed  rule.  All  but 
2  commeoters  favored  the  proposal.  In 
general,  those  favoring  the  proposal 
stated  that  TSP  treatment  reduces 
bacterial  levels  on  poultry  carcasses  and 
decreases  consumer  exposure  to 
pathogens.  They  believed  food-grade 
TSP  has  been  proved  safe.  The 
following  is  a  discussion  of  the  relevant 
issues  raised  in  all  of  the  comments. 

One  commenter  believed  FDA's  GRAS 
afiSrmation  of  TSP  did  not  apply  to  the 
hydrous  formulation  of  Av(]iard,  a 
proprietary  name  for  food-grade  TSP. 

In  a  1979  proposed  rule,  FDA 
specifically  defined  TSP  as  containing 
"*  *  *  1  or  12  molecules  of  water  of 
hydration"  (44  FR  74845.  74857). 
AvGard  contains  12  molecules  of 
hydration  and,  therefore,  is  included  in 
the  definition  of  TSP.  Qting  the  report 
of  the  Select  Committee  on  GRAS 
Substances.  FDA  concurred  that  "there 
is  no  evidence  in  the  available 
information  on  *  *  "  sodium 
phosphate,  tribesic  (TSP)  *   *  *  that 
demonstrates,  or  suggests  reasonable 
grounds  to  suspect,  a  hazard  to  the 
public  when  they  IGRAS  phosphates) 
are  used  at  levels  that  are  now  current 
or  might  reasonably  be  expected  in  the 
future"  (44  FR  74851-52). 

It  is  within  FDA's  purview  to  affirm 
the  multiple  purpose  GRAS  status  of 
TSP,  which  FDA  did  in  the  previously 
noted  August  25, 1992,  letter  to  Rhone- 
Poulenc.  The  Food  Chemicals  Codex, 
3rd  edition,  specifically  lists  anhydrous 
and  hydrous  formulations  of  TSP  as 
meeting  the  specifications  for  TSP. 
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One  commenter  questioned  the 
validity  of  FSIS's  TSP  study  conducted 
in  April  1992.  Since  the  control  and 
treated  carcass  bacterial  counts  were 
low.  this  commenter  wondered  whether 
the  results  were  representative. 

A  statistically  valid  number  of 
carcasses  were  randomly  selected  by 
FSIS  personnel  over  four  consecutive 
days  in  April.  1992.  Routine  FSIS 
quality  control  checks  on  the  ability  of 
the  nutrient  broth,  agar,  and  reagents  to 
recover  microorganisms  were  within 
normal  limits.  These  routine  FSIS 
quality  control  checks  verified  the 
accuracy  of  the  results  ^m  the  April 
1992  study. 

Additional  data  submitted  with  the 
petition,  and  available  during  the 
comment  period,  demonstrated 
statistically  significant  reductions  of 
bacteria,  including  SalmoneUa,  on 
poultry  carcasses  following  post-chill 
immersion  in  TSP.  The  data  showed 
that  Salmonella  prevalence  after  TSP 
treatment  was  consistently  reduced 
from  levels  as  high  ss  31  percent  to 
levels  below  the  laboratory  limit  of 
detection.  Comparable  results  were 
obtained  whether  the  samples  were 
refrigerated  or  frozen.  Similar  results 
were  found  using  prevalence  or  most 
probable  number.  Inoculation  studies 
with  Salmonella  typhimurium  showed  a 
reduction  between  95  and  IDO  percent 
The  Bender/Brodsky  patented  process 
for  TSP  application  references  similar 
test  results. 

Independent  scientific  studies  |1|,12| 
also  demonstrate  the  efficacy  of  TSP  in 
reducing  Salmonella  on  raw,  chilled 
poultry  carcasses.  A  study  on  the  effect 
of  TSP  on  Salmonella  typhimurium, 
Campylobacter  jejuni,  E.  coli  0157:H7, 
and  Listeria  monocytogenes  showed  that 
TSP  not  only  reduced  bacterial  counts 
on  raw  poultry,  but  could  potentially  be 
used  to  reduce  bacterial  counts  on  other 
foods  and  on  food  and  non-food  contact 
sur&ces.  I3| 

Therefore.  FSIS  has  determined  that 
information  submitted  by  the  petitioner, 
in  the  Agency's  own  studies,  and  in  the 
scientific  literature  substantiates  the 
efficacy  of  TSP  as  an  antimicrobial  agent 
on  raw,  chilled  poultry  carcasses. 

On  commenter  questioned  the 
petitioner's  results  due  to  unknown 
testing  methodology  and  asked  whether 
FSIS  will  seek  comment  on  the 
experimental  protocol. 

Before  any  chemical  not  listed  in  9 
CFR  381  can  be  tested  in  official  poultry 
establishments,  the  proposed  conditions 
of  use  are  reviewed  by  FSIS  scientists. 
Only  after  acceptance  of  the  testing 
protocol  by  FSIS  may  a  trial  begin. 
Since  these  trials  are  conducted  in 
official  establishments,  supervised  by 


FSIS  personnel,  and  designed  to  address 
FSIS  information  requirements,  FSIS 
does  not  routinely  seek  outside 
conunent  on  the  testing  protocols. 

One  commenter  questioned  the 
relationship  between  the  proposed 
conditions  of  TSP  use  (8-12  percent 
solution  maintained  at  a  temperature 
between  45  'F  and  55  "F,  and  applied 
for  up  to  IS  seconds)  and  the  supporting 
studies. 

FSIS  and  industry  studies  referenced 
in  the  proposed  rule  demonstrate  TSP 
efficacy  against  bacteria,  including 
pathogenic  baderia,  at  concentrations  as 
low  as  6  percent  and  temperatures  as 
low  as  42  *F.  The  most  consistent 
results  were  achieved  at  TSP 
concentrations  of  8-12  percent. 
Although  efficacy  of  TSP  is  primarily 
related  to  solution  concentration,  not 
solution  temperature,  an  upper  55  °F 
temperature  limit  for  post-chlU  TSP  use 
is  consistent  with  the  general  chilling 
requirements  in  9  CFR  381,66(b)(l), 
which  permits  a  maximum  internal 
temperature  of  55  "F  in  prtxrassing 
operations,  providing  other 
requirements  are  met.  Fifteen  seconds 
was  the  time  necessary  to  adequately 
apply  the  TSP  to  raw,  chilled  poultry 
carcasses  on  a  moving  line. 

This  commenter  also  asked  whether 
these  supporting  studies  used  AvGard,  a 
proprietary  imme  for  food-grade  TSP. 
All  TSP  studies  referenced  in  this 
docket  used  AvGard. 

One  commenter  suggested  TSP  use 
may  increase  or  decrease  moisture 
absorption  in  poultry  carcasses.  Under 
current  industry  practice,  broiler 
carcasses  are  chilled  for  approximately 
60  minutes  in  immersion  chillers.  FSIS 
and  petitioner  studies  have 
demonstrated  the  additional  IS  second 
application  of  TSP  does  not  result  in 
moisture  violations.  As  part  of  the 
poultry  chilling  process,  poultry 
carcasses  may  gain  moisture  up  to  the 
levels  permitted  in  9  CFR  381.66(d). 
Poultry  establishments  using  TSP  are 
not  exempted  from  the  moisture 
absorption  and  retention  limits 
contained  in  9  CFR  381.66(d).  Federal 
establishments  applying  TSP  to  raw, 
chilled  poultry  will  include  the  TSP 
application  in  their  washing,  chilling, 
and  draining  method  as  outlined  in  9 
CFR  381.66(d)(8). 

One  commenter  questioned  the 
petitioner's  claim  that  virtually  no 
residue  remains  on  or  in  treated  poultry 
carcasses.  The  commenter  referenced  an 
abstract  from  an  Agricultural  Research 
Service  (ARS)  study,  "Effect  of  TSP  on 
Salmonella  Attached  to  Chicken  Skin" 
that  seemed  to  refute  the  petitioner's 
claim.  That  abstract  incorrectly  stated 
that  a  high  residual  skin  pH  indicated 


the  presence  of  TSP  residue.  In  response 
to  peer-review  of  the  study,  that 
assertion  was  removed  when  the  study 
was  published  in  the  Journal  of  Food 
Protection. 

Testing  carcasses  for  pH  does  not 
directly  correlate  with  phosphate 
residues.  FSIS  monitors  meat  and 
poultry  for  chemical  issidues  by  using 
specific  analytical  tests  for  the  chemical 
residue  in  question.  The  1993  FSIS 
Food  Chemistry  Guidebook 
recommends  the  quimociac  method  for 
phosphate  determinations  in  meat  and 
poultry.  This  analytical  method 
determines  phosphate  levels  within  0.05 
percent.  The  petitioner  used  the  FSIS 
lecomraended  quimociac  method,  and, 
therefore,  FSIS  accepted  the  petitioner's 
results  of  virtually  no  residue. 

One  commenter  asked  whether  use  of 
an"*  *  *  FSIS  approved  drag  through 
tank  and  attendant  pump  and  filtration 
unit*  *  *,"  as  mentioned  in  the 
petition  from  Rhone-Poulenc,  would  be 
required.  This  commenter  also 
requested  information  on  the 
significance  of  such  equipinent. 

FSIS  believes  that  requiring  specific 
application  equipment  would  not  afford 
establishments  sufficient  flexibility  in 
meeting  good  manufacturing  practices 
(GMP)  for  TSP  application.  The  Agency 
believes  that  the  regulations  in  9  CFR 
381.53,  regarding  use  of  equipment  in 
official  establishments,  are  sufficient  to 
ensure  that  the  proper  equipment  is 
used  for  TSP  application. 

Tha  equipment  used  was  not 
significant  in  the  results  of  the  studies. 
However,  it  is  unlikely  Ihot 
establishments,  using  current  industry 
practices,  will  be  able  to  apply  TSP  as 
a  dip  to  raw,  chilled  poultry  on  a 
moving  line  without  use  of  a  drag- 
through  tank.  The  process  used  in  the 
studies  is  patented  by  Rhone-Poulenc, 
Inc. 

One  commenter  expressed  five 
concerns  regarding  the  occupational 
safely  of  TSP.  First,  this  commenter 
referenced  U.S.  (jjast  Guard  and  U.S. 
Department  of  Housing  and  Urban 
Development  documents  describing 
non-food-grade  TSP  as  potentially 
hazardous  to  worker  safety. 

These  references  referred  to  use  of 
non-food-grade  TSP  as  a  paint  stripper 
on  ocean  vessels  and  for  lead  paint 
abatement  in  buildings.  This  commenter 
did  not  document  any  hazards  from  the 
use  of  food-grade  TSP.  TSP  has  been 
safely  used  for  decades  in  a  variety  of 
food  manufacturing  establishments 
producing  processed  cheeses,  breakfast 
cereals,  and  snack  foods. 

Second,  the  commenter  referenced 
TSP  workplace  environmental  exposure 
limits  from  the  American  Industrial 
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Hygiene  Association,  an  industry  group 
without  regulatory  authority,  and 
incorrectly  stated  that  the  (jccupational 
Safety  and  Health  Administration 
(OSHA)  does  not  have  general  exposure 
limits  for  TSP. 

Although  OSHA  does  not  Ust  air 
contaminant  limits  specifically  for  TSP, 
OSHA  considers  TSP  a  "Particulate  not 
otherwise  regulated"  (PNOR)  (29  CFR 
1910.1000  Table  Z-1).  Additionally, 
OSHA  has  regulatory  authority  over 
worker  and  workplace  safety,  including 
those  in  federally  inspected 
establishments.  The  OSHA  regulations 
contained  in  Title  29,  Code  of  Federal 
Regulations,  address  worker  and 
workplace  safety  regarding  the  use  of 
TSP. 

Third,  this  commenter  inquired  about 
the  nature  of  any  commtmication 
regarding  TSP  between  OSHA  and  FSIS. 

The  OSHA  workplace  safely  levels  for 
TSP  as  a  PNOR  are  clearly  codified  in 
the  above-referenced  regulations,  and 
FSIS  has  confirmed  with  OSHA  that 
TSP  is  regulated  as  a  PNOR 

Fourth,  this  commenter  referred  to 
U.S.  Coast  Guard  recommendations  for 
protective  respiratory  equipment  for 
workers  using  non-food-grade  TSP,  even 
though  OSHA  does  not  specifically 
require  the  use  of  such  protective 
respiratory  equipment. 

OSHA  regulations  stale,  in  part,  that 
accepted  engineering  control  measures, 
such  as  adequate  ventilation,  where 
feasible,  may  be  sufficient  to  prevent 
atmospheric  contamination  (29  CFR 
1910.134). 

To  evaluate  the  safety  of  TSP  use, 
FSIS  contracted  for  industrial  hygiene 
studies  at  two  federally  inspected 
establishments  that  are  using  TSP  under 
interim  approval.  Because  of  the 
alkalinity  of  TSP,  these  studies 
recommended  use  of  protective  eyeware 
and  gloves  for  FSIS  employees 
monitoring  the  TSP  application 
equipment.  No  medically  substantiated 
occupational  illness  related  to  TSP  use 
was  documented  from  those  two 
studies.  Three  TSP  commercial  poultry 
trials  and  30  in-plant  demonstrations, 
totaling  more  than  1,000  combined  days 
of  TSP  use  or  testing,  demonstrated  no 
documented  worker  or  workplace 
problems  as  a  result  of  working  in, 
around,  or  with  food-grade  TSP 
treatment  facilities  or  TSP-treatod 
product.  As  a  result  of  the  FSIS-initiated 
industrial  hygiene  studies,  FSIS  requires 
establishment  management  to  provide 
FSIS  employees  with  protective  clothing 
or  equipment.  The  establishment's 
"Material  Safely  Data  Sheet,"  as 
required  under  OSHA  regulations, 
specifies  the  conditions  under  which 
establishment  management  must 


provide  protective  gear.  FSIS  employees 
have  access  to  the  Material  Safety  Deta 
Sheet.  The  necessity  of  using  protective 
equipment,  such  as  eye  wear  or  latex 
gloves,  will  depend  on  OSHA 
requirements  (^9  CFR  1910.133)  and 
specific  methods  of  TSP  appUcation  in 
individual  establishments. 

Fifth,  this  commenter  expressed 
concern  over  the  lack  of  a  specific 
antidote  for  any  TSP-ralated  industrial 
overexposure  (e.g.,  dermal,  oral,  ocular, 
or  respiratory  exposure). 

In  iact,  most  substances  do  not  have 
specific  antidotes  for  overexposure. 
Inerapy  for  most  excessive  exposures 
entails  symptomatic  treatment.  As  with 
all  chemicals,  especially  those  used  in 
an  industrial  environment,  caution 
should  be  exercised  in  handling. 
Protective  equipment  suitable  for  the 
specific  application  and  access  to  means 
for  diluting  accidental  chemical 
exposure,  such  as  eyewashes  and 
emergency  sbowere,  are  commonly 
available. 

One  commenter  expressed  concern 
regarding  the  effect  of  TSP,  an 
orthophosphate  compound,  on  the 
environment,  and  referenced  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA,  Title  42  U.S.C.  9601  e( 
seq.)  and  U.S.  Department  of 
Transportation  (DOT)  requirements  for 
notification  of  TSP  release  into  the 
environment. 

TSP  (sodium  phosphate,  tribasic)  is 
classified  as  a  Category  D  hazardous 
substance  under  CERCLA  (40  CFR 
302.4).  Category  D  substances,  being  the 
safest  of  five  hazardous  substance 
categories,  are  subject  to  CERCLA 
notification  only  for  releases  of  5,000 
pounds.  DOT  regulations  (49  CFR 
172.101,  App.  A),  which  are  based  on 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (Public  Law 
99-499).  have  an  identical  requirement 
for  reporting  releases  of  5,000  pounds  of 
TSP  into  the  environment.  This 
commenter  also  inquired  about  any 
communication  and  coordination 
between  the  U.S.  Enviroiunental 
Protection  Agency  (EPA),  DOT,  and 
FSIS  on  this  rule.  FSIS  contacted  EPA 
to  affirm  that  CERCLA  notification  for 
TSP  was  5,000  lbs.  and  that  individual 
states  regulate  industrial  effluent  either 
directly  or  indirectly. 

One  commenter  believed  the  disposal 
of  TSP  as  an  animal-feed  ingredient 
should  be  required  by  FSIS  to  minimize 
the  potential  for  phosphate  release  into 
the  environment. 

FDA,  not  FSIS.  has  the  authority  to 
determine  whether  TSP  can  be  disposed 
of  by  conversion  into  an  animal-feed 
ingredient.  In  a  July  13, 1992,  letter  to 


Rhone-Poulenc,  Inc.,  FDA  stated  the 
conditions  under  which  it  would  permit 
TSP  to  be  converted  into  an  animal  feed, 
and  stated  tliat  it  will  consider,  on  a 
case-by-csse  basis,  requests  for  the  use 
of  other  by-products  bom  the  permitted 
recovery  process.  Additionally,  State 
and  local  authorities  have  the  authority 
to  promulgate  standards  for  phosphate 
discharge  into  the  environment. 
Establishment  effluent  is  regularly 
monitored  by  State  or  local  officials 
with  statutory  authority  over  effiueot 
discharge. 

Another  commenter  questioned  the 
safety  of  eating  animals  that  have 
consumed  calcium  phosphate  derived 
from  the  conversion  of  spent  TSP. 

No  supporting  documentation 
accompanied  that  comment.  FDA  stated 
in  a  July  9, 1992,  letter  to  Rhone- 
Poulenc  that  precipitation  of  spent  TSP 
with  tricalcium  phosphate  forms 
calciiun  phosphate  in  accordance  with 
the  Association  of  American  Feed 
Control  Officials  definiUon.  FDA 
partially  based  its  decision  allowing  this 
conversion  of  spent  TSP  into  calcium 
phosphate  on  the  known  safety  of  the 
commonly  used  feed  additive  calcium 
phosphate  to  humans  and  animals.  FSIS 
is  not  aware  of  any  published  study 
suggesting  that  use  of  calcium 
phosphate  in  animal  feeds  is  a  human 
health  hazard. 

One  commenter  questioned  the  safe 
environmental  disposal  of  TSP  and 
referenced  a  United  Nations  (U.N.) 
Environment  Programme  data  profile  for 
chemicals,  but  incorrectly  slated  this 
document  reflected  U.N.  standards  for 
TSP  disposal.  This  U.N.  document 
specifically  states  that  it  does  not 
necessarily  reflect  the  views  or  official 
policies  of  the  U.N.  Environment 
Programme.  The  U.N.  data  profiles  for 
chemicals  is  intended  to  be  used  by 
those  professionally  engaged  in  the 
management  of  waste.  The  referenced 
data  profile  should  not  be  considered  on 
its  own  merit,  but  merely  as  part  of  an 
integrated  body  of  scientific  evidence. 
Local  and  state  governments,  not  U.N. 
data  profiles,  have  statutory  authority 
over  phosphate  release  by  official 
establishments. 

One  commenter  raised  questions 
regarding  pre-chill  uses  of  TSP.  Uses  of 
TSP,  other  than  those  discussed  in  the 
proposed  rule,  as  appropriate,  will  be 
handled  through  separate  rulemakings. 

Three  commentere  noted  Ihot  use  of 
TSP  should  not  be  a  substitute  for 
current  inspection  practices.  FSIS  agrees 
and  views  the  use  of  TSP  as  an  addition 
to,  not  a  substitute  for,  effective 
inspection  and  procesji  control. 

One  commenter  stated  that  regular 
end-product  testing  should  be 
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conducted  to  ensure  the  effisctiveness  of 
TSP. 

PSIS  does  not  currently  plan  to 
conduct  routine  microbiological 
monitoring  of  TSP-treated  product. 
Previously  referenced  studies 
demonstrate  tlie  efficacy  of  TSP  when 
applied  with  the  FSIS-acoepted 
concentration,  time,  and  temperature. 
Industry  and  FSIS  will  monitor  the  TSP 
application  process  to  ensure  adherence 
to  good  manubcturine  practices. 

One  commenter  preferred  use  of 
"alternate  methods  to  reduce 
microorganisms,"  such  as  trimming 
contamination,  slowing  line  speeds,  and 
utilizing  air  chilUng,  rather  than  either 
utilizing  the  current  method  of 
immersion  chilling  or  applying  TSP. 
This  commenter  did  not  provide 
evidence  in  support  of  these  "alternate 
methods."  FSIS  is  aware  of  several 
studies  regarding  these  alternate 
methods.  [4),  |Sj,  16|,  |7|  None 
demonstrates  that  removing 
contamination  solely  by  trimming  or 
line-speed  reductions  lowers  levels  of 
microorganisms  on  poultry  carcasses. 

Regarding  air  chilling,  studies 
conducted  by  the  Commission  of  the 
European  Communities,  |8|  using  birds 
from  the  same  flock,  showed  that 
immersion-chilled  and  air-chilled 
poultry  carcasses  had  similar  numbers 
of  Salmonella.  However,  unlike  these 
alternate  methods,  use  of  a  TSP  solution 
has  demonstrated  statistically 
significant  reductions  in  bacteria, 
including  pathogenic  bacteria,  on 
poultry  carcasses. 

).  E.  Thomson  et  al.  |9|  concluded  that 
commercial  immersion  chilling  of 
broilers,  with  properly  used  equipment 
and  adequate  water  replacement,  can 
reduce  bacterial  counts  to  lower  levels 
than  air-blast  chilling.  Air-blast  chilling 
does  not  significantly  reduce  bacterial 
counts.  Air  chilling  in  chill-rooms  or  by 
continuous  air-blast  requires  low  scald 
temperatures  to  minimize  surface  drying 
and  does  not  have  the  advantage  of  the 
washing  effect  of  submersion  chilling. 
Air  chilling  does  not  reduce  levels  of 
Campylobacter  contamination 
dramatically,  presumably  because  the 
carcass  does  not  dry-out  sufficiently  on 
all  parts  of  the  surface,  either  inside  or 
out.  Air-chilled  carcasses  are  always 
likely  to  have  higher  bacterial  levels 
than  those  chilled  in  a  properly 
controlled  immersion  chiller.  [10] 
Incidence  o  f  Campylobacter  jejuni/coli 
can  be  reduced  significantly  in 
establishments  using  chlorinated  chiller 
water,  however  the  prevalence  rates  for 
this  organism  have  been  reported  in  the 
ra^  of  50  to  lOO  percent  (9) 

The  findings  of  most  reseaicfaers 
indicate  there  is  a  potential  for  cross- 


contamination  during  immersion 
chilling,  but  with  pnperly  used 
equipment,  and  adequate  chlorinated 
water  replacement,  the  washing  effect  of 
commercial  immersion  chilling  of 
broilers  will  reduce  total  bacterial 
counts.  Ill),  |12j,  |13|,  |14|  K.N.  May 
lis!  collected  data  that  found 
immersion  chilling  sanitary  with 
reduction  in  total  bacterial  counts.  The 
work  of  Busta  et  al.  1 16)  indicates  that 
the  number  of  birds  contaminated  with 
pathogens  is  also  reduced  by  immersion 
chilling.  J.E.  Thomson  et  al.  |17|  and 
W.O.  James  et  al.  [13)  demonstrated  that 
chlorination  of  chiller  water  reduced  or 
eliminated  Salmonella  cross- 
contamination.  R.M.  Blood  and  B.  Jarvis 
[18]  showed  that  bacterial  levels  were 
inversely  related  to  the  amount  of  fresh 
replacement  water  along  with  chlorine 
at  30-50  ppm  added  to  the  chillers. 

The  commenter's  concern  over 
immersion  chilling  cannot  be  supported 
by  carehdly  conducted  research  on 
properly  operated  equipment.  In  the  few 
reports  showing  cross-contamination  of 
microorganisms  during  immersion 
chilling,  one  or  more  of  the  following 
existed:  extremely  high  level  of  initial 
carcass  contamination,  low  water 
overflow  rates,  and  absence  of 
chlorination.  Air  chilling  is  less  efficient 
and  does  not  improve  the  sanitary 
quality  of  the  carcasses.  (19) 

Lastly,  a  commenter  stated  that  the 
use  of  TSP  should  be  indicated  on  the 
product  label.  TSP  is  classified  by  FDA 
as  a  multiple  purpose  GRAS  sub^anoe. 
TSP  is  a  processing  aid,  not  an 
ingredient,  and  it  leaves  virtually  no 
residue  on  or  in  poultry  carcasses.  FDA 
exempts  bom  label  declaration 
requirements,  at  21 CFR 
101.100(a)(3)(li)(c),  processing  aids 
added  fdr  technical  or  functional  effect 
at  prooasaing,  but  not  present  in  the 
finished  food  at  significant  levels  and 
which  do  not  have  any  technical  or 
functional  efisct  in  that  food.  Therefore, 
declaring  TSP  on  product  labels  is  not 
required,  fiowever,  as  with  an  optional 
labeling  statements,  FSIS  would 
evaluate,  on  a  case-by-case  basis, 
requests  for  optional  labeling  statements 
about  the  purpose  of  TSP.  Such 
statements  must  not  be  ialae  or 
misleading. 

On  December  29, 1995,  FStS 
published  in  the  Federal  Register  the 
proposed  rule,  "Substances  Approved 
for  Use  in  the  Preparation  of  Meat  and 
Poultry  Products,"  (60  FR  67459).  The 
rule  proposes  to  amend  the  meat  and 
poultry  inspection  regulations  to 
harmonize  and  improve  the  efficiency  of 
the  procedures  used  by  FSIS  and  the 
FDA  for  reviewing  and  approving  the 
use  of  substances  in  meat  and  poultry 


products.  Under  the  proposed 
procedures,  FSIS  would  no  longer  issue 
its  own  regulations  listing  substances  it 
finds  suitable  for  use  in  meat  and 
poultry  products.  Instead,  by  agreement 
between  USDA  and  the  FDA,  future 
FDA  regulations  would  specify  whether 
a  substance  approved  for  use  in  foods 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  may  be  used  in 
or  on  meat  or  poultry  products.  Current 
FDA  regulations  that  approve  the  use  of 
substances  in  foods  generally,  and  do 
not  preclude  meat  and  poultry  uses,  will 
confer  authority  to  use  such  sut)stances 
in  meat  and  poultry  products  unless 
expressly  prohibited  by  USDA 
regulation. 

Requests  for  meat  and  poultry  uses  of 
substances  not  permitted  under  title  9  or 
title  21  of  the  Code  of  Federal 
Regulations  (t>'R)  would  have  to  be 
made  to  FDA  in  the  form  of  a  petition 
for  FDA  approval.  Therefore,  FDA 
simultaneously  published  its  proposed 
rule,  "Substances  Approved  for  Use  in 
the  Preparation  of  Meat  and  Poultry 
Products:  Food  Standards  of  Identity, 
Quality  and  Fill  of  Ointainer,  Common 
or  Usual  Name  Regulations,"  (60  FR 
67490).  FDA's  role  proposes  to  amend 
FDA  regulations  governing  the  review  of 
petitions  for  the  approval  of  food 
additives  to  provide  for  simultaneous 
review  of  such  petitions  by  FSIS  when 
meat  or  poultry  product  uses  are 
indicated.  This  would  permit  FDA 
listings  to  specif  whether,  and  if  so 
under  what  conditions,  such  substances 
may  be  used  in  USDA-inspected  meat 
and  poultry  products.  Sucn  listings 
would  eliminate  the  need  for  separate 
FSIS  rulemaking. 

FSIS  would  limit  any  future, 
substance-specific  rulemaking  to 
prohibitions  or  limitations  on  meat  or 
poultry  uses  of  specific  substances  that 
may  be  necessary  to  protect  the  public 
under  the  Federal  Meat  Inspection  Act 
(FMIA)  or  Poultry  Products  Inspection 
Act  (PPIA).  FSIS  would  continue  to 
provide  evaluations  upon  request  as  to 
whether  substances  permitted  for 
general  use  under  current  regulations 
are  suitable  for  specific  uses  in  meat  and 
poultry  products. 

FSIS  proposes  to  adopt  the  position 
that  sutstances  that  are  listed  in  title  21, 
CFR,  Parts  182  and  184,  as  generally 
recognized  as  safe  (GRAS)  for  use  in 
food  generally,  with  no  limitation  other 
than  good  manufecturing  practice, 
would  be  accepted  by  USDA  as  GRAS 
for  use  in  meat,  meat  food  products,  and 
poultry  products  generally,  unless 
otherwise  restricted  for  such  use  by 

X'ation  in  title  9,  CFR.  OUier  GRAS 
ances  currently  permitted  for 
general  food  use  would  be  evaluated  by 
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FSIS  as  to  their  suitability  for  specified 
uses  in  meat  food  products  and  poultry 
products  on  a  case-by-case  basis,  in 
consultation  with  FDA  as  appropriate. 

Until  that  proposed  rulemaking  is 
complete  and  final  rule  issued,  FSIS 
will  continue  to  initiate  individual 
rulemaking  to  add  substances  to  its  table 
of  approved  substances. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  Administrator,  FSIS,  determined 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  will 
permit  establishments  voluntary  use  of 
TSP. 

Establishments  choosing  to  use  TSP 
as  an  antimicrobial  agent  will  incur  a 
one-time  expense  for  the  necessary 
equipment  and  an  ongoing  cost  for 
purchasing  TSP.  In  the  proposed  rule, 
the  cost  for  equipment  was  estimated  at 
$4S,0f)0  per  processing  line,  and  the 
cost  for  the  TSP  at  '/i  cent  per  bird. 
Since  the  proposed  mie  was  published, 
additional  analysis  of  the  estimated  cost 
of  the  equipment  and  of  the  TSP  has 
provided  minor  changes  to  the  cost 
estimations.  The  cost  for  equipment  is 
now  estimated  to  be  $40,000  per 
processing  line,  and  the  cost  for  the  TSP 
is  estimated  to  average  about  0.3  cents 
per  broiler  and  1.4  cents  per  turkey. 


Executive  Order  12771 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule  will  provide  for  the 
use  of  TSP  as  an  antimicrobial  treatment 
on  raw.  chilled  poultry  carcasses  passed 
for  wholesomeness. 

States  and  local  jurisdictions  are 
preempted  under  the  Poultry  Products 
Inspection  Act  (PPIA)  from  imposing 
any  requirements  with  respect  to 
federally  inspected  premises  and 
facilities,  and  operations  of  such 
establishments,  that  are  in  addition  to, 
or  different  than,  those  imposed  under 
the  PPIA.  States  and  local  jurisdictions 
are  also  preempted  under  the  PPIA  from 
imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  poultry  products 
that  are  in  addition  to,  or  diflerent  than, 
those  imposed  under  the  PPIA.  States 
and  local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulterated  under  the  PPIA  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  States  and 
local  jurisdictions  may  also  make 
requirements  or  lake  other  actions  that 
are  consistent  with  the  PPIA,  with 
respect  to  any  other  mattere  regulated 
under  the  PPIA. 

Under  the  PPIA,  States  that  maintain 
poultry  inspection  programs  must 
impose  requirements  on  State-inspected 
products  and  estsblishments  that  are  at 


least  equal  to  those  required  under  the 
PPIA.  These  Slates  may.  however, 
impose  more  stringent  requirements  on 
such  Stale-inspected  products  and 
establishmenLs. 

In  the  event  of  its  adoption,  no 
retroactive  effect  will  be  given  to  this 
rule,  and  applicable  administrative 
procedures  must  be  exhausted  before 
any  judicial  challenge  to  the  application 
of  these  provisions.  Those 
administrative  procedures  are  set  forth 
in  9  CFR  381.35. 

Lift  oTSubiecU  in  9  CFR  Part  3S1 

Poultry  and  poultry  products. 

For  the  reasons  set  forth  in  the 
preemble,  FSIS  is  amending  the  poultry 
products  inspection  regulations  as 
follows: 

PART  381— MANDATORY  POULTRY 
PRODUCTS  INSPECTION 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Autharity:  7  U.S.C  138F;  7  U.S.C  450: 2t 
U.S.C.  451-470;  7  CFR  2.18,  2.53. 

2.  In  Table  1  of  S  381.147(0(4),  a  new 
class  of  substance,  "Antimicrobial 
agents,"  is  added,  and  the  substance 
"Trisodium  phosphate"  is  added  to  the 
new  class  of  substance,  to  read  as 
follows: 

1381.147    Restriction*  on  Itw  use  of 
I  In  poultry  praducu. 


(4)* 


Oassolsub- 
slanca 


Substance 


Purpose 


Products 


Amount 


Anti-iT)iaol)ial 


Trisodkjm  ptns- 
phale. 


To  reduce  micre- 


Raw,  chBed  pool-    8  to  12  percent;  solution  to  be  mainiained  at  45  •F.  to  56  *F. 
try  carcasses.  and  applied  l>y  spraying  or  dipping  carcasses  lor  up  to  15 

seconds  in  accordance  wiOi  21  CFR  182.1778. 


Done  at  Washington,  DC  on:  July  20, 11)96. 
Michari  R.  Taylor, 
Acting  Under  Secretory  for  Food  Safety. 
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NUCLEAR  REOULATOItV 
COMMSSION 

10  CFR  Part*  2,  SO,  and  51 
RMSISO-AEM 

■  Of 


AOENCT:  Nuclear  Regulatory 

Commission. 

action:  Filial  rule. 


:  The  Nudeer  Regulatory 
Commission  is  amending  its  regulations 


on  the  decommissioning  proceduree 
that  lead  to  the  teimination  of  an 
operating  license  for  nuclear  power 
reacttirs.  The  final  amendments  clarify 
ambiguities  in  the  current  rule  and 
cxidify  procedures  that  reduce  the 
regulatory  burden,  provide  greater 
flexibility,  and  allow  for  greater  public 
participation  in  the  decommissioning 
process.  Some  minor  amendments 
pertain  to  non-power  reactors  and  are 
for  purposes  of  clarification  and 
procedural  simplification.  The 
Commission  believes  that  the  final 
amendments  will  enhance  efficiency 
and  luiifbrmity  in  the  regulatory  process 
of  decommissioDing  nuclear  power 
plants. 
B^eCnVE  DATK  August  28. 1996. 

ran  FurnicR  MFOfaunoN  contact:  Dr. 
Carl  Feldman,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Coinmisaion.  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6194:  or  S.  Singh  Bajwa.  Office  of 
Nuclear  Reector  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-1013. 

SUPPLBBirARY  MPOMMTHN: 

Backgrouiid 

On  June  27, 1988  (53  FR  24018),  the 
Commission  promulgated 
decommissioning  regulations.  On  July 
20, 1995  (60  FR  37374),  the  Commission 
issued  proposed  amendments  to  these 
reguladons.  A  discussion  of  the  current 
lequiramenis  and  proposed 
amendments  follows. 

Current  Requirements 

Within  2  years  after  a  licensee 
permanently  ceases  operation  of  a 
nuclear  reactor  bicility,  it  must  submit 
a  detailed  decommissioning  plan  to  the 
NRC  for  approval,  along  with  a 
supplemental  environmental  report  that 
addresses  environmental  issues  that 
have  not  already  been  considered.  Baaed 
on  these  submittals,  the  NRC  reviews 
the  licensee's  planned  activities, 
prepares  a  Safety  Evaluation  Report 
(SER)  and  an  enviromnental  assessment 
(EA),  and  either  makes  a  negative 
declaration  of  impact  (the  usual  case)  or 
prepares  an  environmental  impact 
statement  (EIS).  Upon  NRC  approval  of 
the  decommissiomng  plan,  the 
Commission  issues  an  order  permitting 
the  licensee  to  decommission  its  focility 
in  accordance  with  the  approved  plan. 
As  part  of  the  approval  process,  the 
opportunity  for  a  hearing  under  subpart 
G  of  10  CFR  part  2,  is  made  available  to 
the  public.  Cince  the  decommissioning 
process  is  completed  and  the  NRC  is 
satisfied  that  the  tacilily  has  been 


radioactively  decontaminated  to  an 
unrestricted  release  level,  the  NRC 
terminates  the  license. 

If  the  licensee  chooses  to  place  the 
reactor  in  storage  and  dismantle  it  at  a 
later  time,  the  initial  decommissioning 
plan  submittal  need  not  be  as  detailed 
as  a  plan  for  prompt  dismantlement. 
However,  before  the  licensee  can  begin 
dismantlement,  a  detailed  plan  and 
environmental  report  must  be  submitted 
and  approved  by  the  Commission. 

Before  the  decommissioning  plan  is 
approved,  the  licensee  cannot  perform 
major  decommissioning  activities.  If  a 
licensee  desires  a  reduction  in 
requirements  becaiise  of  the  permanent 
cessation  of  operation,  it  must  obtain  a 
license  amendment  for  possession-only 
status.  This  is  usually  granted  after  the 
licensee  indicates  that  the  reactor  has 
permanently  ceased  operations  and  fuel 
has  been  permanently  removed  from  the 
leactor  vessel. 

A  licensee  is  required  to  provide 
assurance  that  at  any  time  during  the 
lifa  of  the  facility,  through  termination 
of  the  license,  adequate  fimds  will  be 
available  to  complete  decommissioning. 
For  operating  reactors,  the  amoimt  of 
decommissioning  funding  required  is 
generically  prescribed  in  10  CFR  50.75. 
Five  years  before  license  expiration  or 
cesaation  of  operations,  a  preliminary 
decommissioning  plan  containing  a  site- 
specific  decommissioning  cost  estimate 
must  be  submitted  and  the  financial 
assurance  mechanism  must  be 
appropriately  adjusted.  Finally,  the 
decommisaioning  plan,  submitted 
within  2  years  after  permanent  cassation 
of  operations,  must  provide  a  site- 
specific  cost  estimate  for 
decommissioning  and  a  correspondingly 
adjusted  finand^  assurance 
mechanism.  For  delayed  dismantlement 
of  a  power  reactor  facility,  an  updated 
decommissioning  plan  must  be 
submitted  with  the  estimated  cost  of 
decommissioning  and  the  licensee  must 
appropriately  adjust  the  financial 
assiirance  mechanism.  Before  approval 
of  the  decommissioning  plan,  licensee 
use  of  these  funds  would  be  determined 
on  a  case-specific  basis  for  prematuio 
closure,  when  accrual  of  required 
decommissioning  funds  may  be 
incomplete. 

Proposed  Amendments 

The  degree  of  regulatory  oversight 
required  for  a  nuclear  power  reactor 
during  its  decommissioning  stage  is 
considerably  less  than  that  required  for 
the  facility  during  its  operating  stage. 
During  the  operating  stage  of  the  reactor, 
fuel  in  the  reai:tor  core  undergoes  a 
controlled  nucleer  fission  reaction  that 
generates  a  high  neutron  Hux  and  large 
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amounts  of  heat.  Safis  control  of  the 
nuclear  reaction  involves  the  use  and 
operation  of  many  complex  systems. 
First,  the  nuclear  reaction  must  be 
carehilly  controlled  through  neutron 
absorbing  mechanisms.  Second,  the  heat 
generated  must  be  removed  so  that  the 
fuel  and  its  supporting  structuie  do  not 
overheat.  Third,  the  confining  structure 
and  ancillary  systems  must  be 
maintained  and  degradation  caused  by 
radiation  and  mechanical  and  thermal 
stress  ameliorated.  Fourth,  the 
radioactivity  resulting  from  the  nuclear 
reaction  in  the  form  of  direct  radiation 
(especially  near  the  high  neutron  flux 
areas  aroimd  the  reactor  vessel), 
contaminated  materials  and  effluents 
(air  and  water)  must  be  minimized  and 
controlled.  Finally,  proper  operating 
procedures  must  be  established  and 
maintained  with  appropriately  trained 
staff  to  ensure  that  the  reactor  system  is 
properly  operated  and  maintained,  and 
that  operating  persoimel  minimize  their 
exposure  to  radiation  when  performing 
their  duties.  Moreover,  emergency 
response  pnxedures  must  be 
established  and  maintained  to  protect 
the  public  in  the  event  of  an  accident. 

During  the  decommissioning  stage  of 
a  nuclear  power  reactor,  the  nuclear 
fission  reaction  is  stopped  and  the  fuel 
(spent  fuel  assemblies)  is  permanently 
removed  and  placed  in  the  spent  fiiel 
pool  until  transferred  offsite  for  storage 
or  disposal.  While  the  spent  fuel  is  still 
highly  radioactive  and  generates  heat 
caused  by  radioactive  decay,  no  neutron 
flux  is  generated  and  the  fuel  slowly 
cools  as  its  energetic  decay  products 
diminish.  The  spent  fuel  pool,  which 
contains  circulating  water,  removes  the 
decay  heat  and  filters  out  any  small 
radioactive  contaminants  escaping  the 
spent  fuel  assemblies.  The  spent  fuel 
pool  system  is  relatively  simple  to 
operate  and  maintain  compared  to  an 
operating  power  reactor.  The  remainder 
of  the  facility  contains  radioactive 
contamination  and  is  highly    • 
(X)ntaminated  in  the  area  of  the  reactor 
vessel.  However,  because  the  spent  fuel 
is  stored  in  a  configuration  that 
precludes  the  nuclear  fission  reaction, 
no  generation  of  new  radioactivity  can 
occur.  Safety  concerns  for  a  spent  fuel 
pool  are  gieatly  reduced  regarding  both 
control  of  the  nuclear  fission  process 
and  the  resultant  generation  of  large 
amounts  of  heat,  high  neutron  flux  and 
related  materials  degradation,  and  the 
stresses  imposed  on  the  reactor  system. 
Contaminated  areas  of  the  facility  must 
still  be  controlled  to  minimize  radiation 
exposure  to  personnel  and  control  the 
spread  of  radioactive  material.  This 
situation  is  now  similar  to  a 


contaminated  materials  facility  and  does 
not  require  the  oversight  that  an 
operating  reactor  would  require. 

Based  on  the  preceding  discussion,  it 
should  be  noted  that  during  the 
operating  stage  of  the  reactor  a  nuclear 
reaction  must  be  sustained  that  has  the 
potential  during  an  accident  to  generate 
significant  amoimts  of  energy  and 
radiation  whose  consequences  can  be 
severe.  Moreover,  the  nature  of 
maintaining  and  controlling  a  nuclear 
reaction  and  the  complexity  of  systems 
and  operations  requirements  necessary 
to  prevent  and  mitigate  adverse 
consequences  requires  considerable 
oversight  by  the  NRC.  During  the 
decommissioning  stage  of  the  reactor, 
the  potential  for  consequences  that 
could  result  from  on  inadvertent  nuclear 
reaction  are  highly  unlikely.  The 
systems  requited  for  maintaining  the 
spent  fuel  in  the  spent  fuel  pool  as  well 
as  the  operations  required  to  contain  the 
remaining  residual  contamination  in  the 
facility  and  spent  fuel  pool  are  relatively 
simple.  Consequently,  the  activities 
performed  by  the  licensee  during 
decommissioning  do  not  have  a 
significant  potential  to  impatrt  public 
health  and  safety  and  these  require 
considerably  less  oversight  by  the  NRC 
than  during  power  operations. 

The  amendments  proposed  in  July  20, 
1995  (60  FR  37374),  were  intended  to 
provide  licensees  with  simplicity  and 
flexihility  in  implementing  the 
decommissioning  process,  especially 
with  regard  to  premature  closure.  The 
proposed  amendments  wore  intended  to 
clarify  ambiguities  in  the  current 
regulations,  codify  procedures  and 
terminology  that  have  been  used  in  a 
number  of  specific  cases,  and  increase 
opportunities  for  the  public  to  become 
informed  about  the  licensee's 
decommissioning  activities.  The 
amendments  were  designed  to  establish 
a  level  of  NRC  oversight  commensurate 
with  the  level  of  safety  concem.s 
expected  during  decommissioning 
activities. 

A.  Initial  activities.  The 
decommissioning  process  outlined  in 
the  proposed  amendments  was  similar 
in  approach  to  that  in  the  coirrent 
decommissioning  rule,  but  included 
flexibility  in  the  type  of  actions  that  can 
be  undertaken  without  NRC  approval. 
Once  a  licensee  permanently  ceases 
operation  of  the  power  reactor,  no  major 
decommissioning  activities  (as  defined 
in  the  proposed  rule]  could  be 
underlakeii  until  the  public  and  the 
NRC  were  provided  information  by  the 
licensee.  Information  required  from  the 
licensee  in  a  Post-Shutdown 
Decommissioning  Activities  Repori 
(PSDAR)  consisted  of  the  licensee's 


proposed  decommissioning  activities 
and  schedule  through  license 
termination,  an  assessment  of  whether 
such  proposed  activities  are  bounded  by 
existing  analyses  of  environmental 
impacts,  and  a  general  decommissioning 
cost  estimate  for  the  proposed  activities. 
The  PSDAR  would  be  made  available  to 
the  pubUc  for  comment. 

Ninety  days  after  the  PSDAR 
submittal  to  the  NRC  and  approximately 
30  days  after  a  public  infomution 
meeting  is  held  in  the  vicinity  of  the 
reactor  site,  the  licensee  could  perform 
major  decommissioning  activities  if 
NRC  does  not  offer  an  objection.  Before 
imdertaking  these  activities,  the  licensee 
must  provide  certifications  to  the  NRC 
that  operations  have  permanently 
ceased  and  fuel  has  been  permanently 
removed  from  the  reactor  vessel 
(elements  not  formally  addressed  in  the 
current  rule).  Once  these  certifications 
have  been  provided  to  the  NRC,  the 
licensee  could  no  longer  operate  the 
reactor. 

Part  50  technical  requirements  would 
also  be  amended  to  properly  cover  the 
transition  of  the  facility  bom  operating 
to  permanent  shutdown  status  (which 
also  is  not  explicitly  covered  in  the 
current  rule).  Thus,  a  licensee  who  has 
permanently  ceased  opetations  and 
removed  fuel  from  the  reactor  vessel 
would  no  longer  need  to  obtain  a  license 
amendment  to  proceed  with  certain 
decommissioning  activities  within 
established  regulatory  constraints. 

B.  Major  decommissioning  activities. 
A  major  change  from  the  current  rule  is 
that  power  reactor  licensees  would  no 
longer  be  required  to  have  an  approved 
decommissioning  plan  before  being 
permitted  to  perform  major 
decommissioning  activities.  Under  the 
proposed  rule,  licensees  would  be 
allowed  to  perform  activities  that  meet 
the  criteria  proposed  in  §  50.59.  Section 
50.59  would  be  amended  to  include 
additional  criteria  to  ensure  that 
concerns  specific  to  decommissioning 
are  considered  by  the  licensee.  Based  on 
NRC  experience  with  licensee 
decommissioning  activities,  the 
Commission  recognized  that  the  $50.59 
process  used  by  the  licensee  during 
reactor  operations  encompassed  routine 
activities  that  are  similar  to  those 
undertaken  during  the  decommissioning 
process.  The  Commission  concluded 
that  the  §  50.59  process  could  be  used 
by  the  licensee  to  perform  major 
decommissioning  activities  if  licensing 
conditions  and  the  level  of  NRC 
oversight  required  dtiring  reactor 
operations  are  continued, 
commensurate  with  the  status  of  the 
facihty  being  decommissioned.  These 
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objectives  were  considered  in  tbe 
proposed  rule  as  follows. 

(1)  The  propoaed  rule  would  clarify, 
modify,  and  extend  certain  licensing 
conditions  to  decommissioning 
activities. 

(2)  Aside  ^m  changes  to  part  SO,  the 
final  safety  analysis  report  (FSAR), 
which  is  a  licensing  basis  document  for 
performing  activities  under  $  50.59, 
would  need  to  be  updated  to  cover 
decommissioning  activities. 

(3)  A  PSDAR  would  be  submitted  to 
the  NRC  that  would  contain  a  schedule 
of  planned  decommissioning  activities 
and  provide  a  mechanism  for  timely 
NRC  oversight.  The  licensee  would 
provide  written  notificalion  to  the  NRC 
before  perionning  any  decommissioning 
activity  that  is  inconsiatant  with  or 
makes  significant  schedule  changes 
from  the  PSDAR. 

C  License  termination.  A  licensee 
wishing  to  terminate  its  license  would 
submit  a  license  termination  plan  for 
approval  similar  to  the  approach  that  is 
cumntly  raquired  for  a 
decommlaaianing  plan.  However,  the 
plan  would  be  less  detailed  than  the 
decommiasianiag  plan  required  by  the 
current  rule,  because  it  would  not  need 
to  provide  a  dismantlement  plan,  and 
could  be  as  simple  as  a  final  site  survey 
plan.  The  approval  process  for  the 
terminatioa  plan,  as  in  the  current  rule, 
would  provide  for  a  hearing  opportunity 
under  10  CFR  pert  2.  The  propoaed  rule 
recognized  that,  if  the  spent  fuel  is 
either  ofSnte  or  in  an  independent  spent 
fuel  storage  bcilily  (ISFSI).  that  is 
covered  under  a  part  72  license,  the 
remaining  Eadlity  licensed  under  part 
SO  is  similar  to  a  materials  facility  and 
a  less  formal  heering,  under  subpart  L 
rather  than  subpart  G  of  part  2,  is  more 
appropriate.  As  in  the  current  rule,  a 
supplemental  environmental  report 
would  be  required  from  the  licensee  that 
considers  environmental  impacts  that 
are  not  already  covered  in  existing  EISs. 
An  additional  requirement,  propoeed  for 
the  purpose  of  keeping  the  public 
informed,  is  that  a  public  meeting  be 
held,  alter  the  licensee  submits  the 
license  termination  plan  to  the  NRC, 
similar  to  the  one  held  after  the  PSDAR 
submittal. 

D.  Financial  assurance.  The  proposed 
rule  would  continue  the  same  degree  of 
financial  assurance  as  the  current  rule, 
but  provide  more  flexibility  by  allowing 
licensee's  limited  early  use  of 
decommissioning  funds.  This  provision 
was  presented  in  a  draft  policy 
statement  entitled  "Use  of 
Decommissioning  Trust  Funds  Before 
Decommissioning  Plan  Approval"  (SB 
FR  S216;  February  3. 1994)  that  was 
published  by  the  Commission  for 


comment  and  incorporated  into  the 
proposed  rule.  Currently.  licensee  use  of 
these  funds  is  det«mined  on  a  caae- 
specific  basis  for  prematurely  shutdown 
plants.  However,  the  proposed  rule 
eliminated  the  requirement  for  a 
decommissioning  plan  and  instead 
required  a  PSDAR  submittal,  which 
requires  a  decommissioning  cost 
estimate.  The  proposed  rule  permitted 
some  small  percentage  (3%)  of  the 
generically  prescribed  decommissioning 
mnds  to  be  available  to  the  licensee  for 

Planning  purposes  ("paper  studies") 
aton  permanent  cessation  of  power 
reactor  operations.  Moreover,  to  permit 
the  licensee  to  accomplish  major 
decoDuniaaioning  activities  promptly, 
an  additional  generic  funding  amount 
would  be  ma<^  available  (20%)  before 
a  aite-spedfic  cost  estimate,  which  must 
be  submitted  to  the  NRC  within  2  years 
after  permanent  oeaaation  of  opentioos 
(as  in  the  current  rule).  The  remainder 
of  the  funds  would  be  made  available 
after  submittal  of  the  site-specific  cost 
estimate,  as  in  the  currant  rule.  When 
the  licensee  submits  the  license 
termination  plan,  the  same  financial 
considerations  as  those  in  $  50.B2(c)  of 
the  current  rule  would  be  required  to 
provide  assurance  that  the  licensee  has 
adequate  funds  to  complete 
decommiaaioning  and  taiminate  the 
licanae. 

E.  License  extension.  The  proposed 
rule  clarified  that  a  license  that  nas 
expired  is  not  terminated  until  the 
Commission  terminates  it  and  further 
dariflea  what  conditions  prevail  imder 
such  drcumatances. 

F.  Crandbtbering.  The  proposed,rule 
applied  to  power  reactor  licensees  who 
do  not  have  an  approved 
decommissioning  plan  on  the  effective 
date  of  the  final  rule.  Licensees  that 
already  have  an  approved  plan  could,  at 
their  option,  follow  the  provisions  of  the 
proposed  rule. 

G.  Non-power  reactors.  There  were 
some  minor  clarificatiocis  and 
procedural  simplifications  in  the 
proposed  rule  for  the  non-power  reactor 
decommissioning  process.  Otherwise, 
the  current  rule  remained  esaentially 
unchanged. 

Response  to  Comments 

Thirty-four  comment  letters  were 
received  on  the  proposed  rule  from 
power  reactor  licensees,  contractors. 
Government  agencies.  Agreement  States, 
citizens  groups,  and  individuals.  The 
comment  letters  have  been  categorized 
into  two  groups  representing 
commenters  generally  in  favor  of  the 
proposed  rule  and  those  generally  not  in 
hvor  of  the  proposed  rule.  The 
commenters  in  favor  of  the  rule  (24) 


consisted  of  power  reactor  licensees, 
contractora.  Government  agencies,  and 
an  Agreement  State.  The  commenters 
not  in  favor  of  the  rule  (10)  consisted  of 
citizens  groups,  individuals,  and  an 
Agreement  State.  The  comments  have 
been  summarized  and  addressed 
through  issue  categories  based  on  the 
prop<^ed  rule. 

Issue  1 — Proposed  Rule  Approach. 

Comments.  Commenters  in  support  of 
the  proposed  rule  were,  to  varying 
degrees,  supportive  of  the  proposed 
rule.  There  were  a  few  commenters  in 
this  group  who  fuUy  supported  the 
proposed  rule  because  it  would 
facilitate  efficient  decommissioning  of 
power  plants  by  reducing  regulatory 
burden,  clarifying  the  applicability  of 
regulations  originally  intended  for 
operating  reactors,  allowing  a  phaaed 
approach  to  decommissioning,  and 
allowing  early  partial  use  of  the 
decommissioning  trust  fund.  A  few 
commenters  supported  the  use  of 
lessons  learned  from  ongoing 
decommissioning  projects,  expanding 
public  participation,  and  providing  the 
ntionale  behind  less  fermal  NRC 
policies  and  practices  in  a  way  that 
satisfies  the  raquirementa  of  the  Atomic 
Energy  Act  (AEA),  Administrative 
Prticedura  Act  (APA),  and  National 
Environmental  Policy  Act  (NEFA). 

While  many  conunentera  were 
generally  supportive  of  the  general 
concept  of  the  proposed  rule,  they 
indicated  that  tne  proposed  rule  did  not 
go  far  enough  in  reducing  uimacassary 
regulatory  burden.  They  noted  that  the 
existing  NRC  requirements  regarding 
operating  reactore  were  more  than 
adequate  to  encompass 
decommissioning  activities  and,  if 
anything,  should  be  relaxed  rather  than 
expanded.  These  recommended 
relaxations  pertained  to  such  items  as  a 
mora  liberal  attitude  toward  collection 
and  use  of  decommissioning  trust  funds, 
elimination  of  unnecessary  criteria 
concerning  the  use  of  the  proposed 
§  50.59,  elimination  of  proposed 
mandatory  public  meetings,  eliminatian 
of  the  proposed  Post-Shutdown 
Decommissioning  Activities  Report 
(PSDAR)  submittal,  and  elimination  of 
the  proposed  license  termination  plan 
or  eliminating  its  inclusion  into  the 
license  by  amendment,  including 
elimination  of  the  accompanying 
proposed  Subpart  L  or  G  hearing 
opportunity. 

Commenters  not  in  favor  of  the 
proposed  rule  were  not  supportive  of 
the  proposed  rule  to  varying  degrees. 
Many  of  these  commentere  were 
strongly  opposed  to  the  proposed  rule 
and  indicated  that  it  allowed  nuclear 
power  generators  to  have  discretionary 
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powers  to  regulate  themselves:  that  NRC 
was  abdicating  its  responsibility  for 
pratectir\g  the  health  and  safely  of 
woricers  and  the  public:  that,  in 
allowing  the  decommissioning  plan  to 
be  included  in  the  Final  Safety  Analysis 
Report  (FSAR)  it  could  be  revised 
without  license  amendment,  thereby 
excluding  the  public  from  the  prticess: 
and  that  major  component  removal 
should  not  be  allowed  before  the 
decommissioning  plan  is  approved  by 
the  NRC  These  commentere  expressed 
a  variety  of  views  indicating  that  the 
existing  rule  should  be  left  alone  or  that 
the  current  rule  should  be  left  basically 
in  place  but  made  more  efficient 
through  better  implementation  and 
should  include  greater  opportunities  for 
public  participation.  Finally,  a  few 
commenters  indicated  that  significantiy 
greater  public  participation  and 
oversight  are  necessary  than  that 
prescribed  in  the  proposed  rule. 

Response.  The  proposed  rule  was 
developed  to  allow  more  nexibility  in 
dealing  with  premature  closures,  the 
decommissioning  process  in  general, 
and  the  experience  gained  fitim  recent 
decommissioning  activities  such  as 
those  at  Fort  St.  Vrain,  Shoreham,  and 
Rancho  Seco.  as  well  as  early 
component  removal  at  Yankee  Rowe 
and  Trojan.  The  justification  and  intent 
of  the  final  rule  is  unchanged.  The 
NRC's  primary  concern,  as  the  licensee 
transitions  to  decommissioning,  is  that 
the  licensee  will  have  sufficient  funds  to 
complete  decommissioning  and  that  the 
activities  undertaken  by  the  licensee 
will  protect  the  public  and  the 
environment.  The  intent  of  this  final 
rule  is  to  streamline  some  of  the 
decommissioning  requirements  for 
power  reactor  licensees,  especially  in 
approval  of  the  decommissioning  plan 
before  major  decommissioning  activities 
can  be  undertaken  and  in  early  use  of 
decommissioning  trust  funds. 

Specific  issues  addressed  in  the  final 
rule  are  discussed  in  greater  detail 

Issue  .2— PSDAR,  FSAR,  and  update 
requirements. 

Comments.  Commentere  in  favor  of 
the  rule  had  various  comments 
concerning  the  PSDAR.  its  required 
update,  and  the  proposed  update  to  the 
FSAR.  Several  commentere  indicated 
that  the  PSDAR  requirement  should  be 
eliminated  because  it  is  more  stringent 
than  requirements  imposed  on  operating 
reactors,  that  the  PSDAR  should  only 
require  information  (detailed  schedule) 
pertaining  to  the  current  phase  of 
decommissioning  because 
dismantlement  and  site  restoration  may 
not  occur  for  many  years,  that  the  word 
"synopsis"  should  be  used  to  make  it 


clear  that  the  PSDAR  is  a  high-level 
summary,  and  that  there  should  be 
consistency  in  the  criteria  for  assessing 
environmental  impacts  between  the 
PSDAR  and  the  proposed  S  50.59 
requirements.  A  few  comments 
suggested  making  the  reporting 
requirements  more  efficient  by 
combining  them  and  updating  the 
PSDAR  and  FSAR  together,  requiring 
updates  no  more  than  once  every  36 
months,  or  using  a  single  PSDAR  for 
multi-reactor  sites.  Several  comments 
suggested  that  the  updating  requirement 
for  the  PSDAR  be  eliminated  because 
§  50.59  already  requires  annual 
reporting  requirements,  that  the  term 
"significant"  used  in  the  proposed 
%  S0.82(a)(6)  should  be  tied  to  the 
§  50.59  safety  evaluation,  and  that  the 
extent  of  deviation  in  the  PSDAR 
schedule  that  is  permissible  without 
notice  to  the  NRC  should  be  clarified. 
Finally,  there  was  a  comment  that  the 
final  rule  should  make  it  clear  that,  if 
prompt  decommissioning 
(dismantieraent)  is  being  pursued  by  the 
licensee,  the  PSDAR  and  license 
termination  plan  should  be  permitted  to 
be  the  same  document. 

Commenters  not  in  favor  of  the  rule 
did  not  specifically  address  Issue  2. 
However,  those  commenters  believed 
that  the  current  rule  requirements 
should  be  followed  and  that  an 
approved  decommissioning  plan  should 
be  required  before  a  licensee  is 
permitted  to  perform  major 
decommissioning  activities. 

Response.  The  purpose  of  the  PSDAR 
is  to  provide  a  general  overview  for  the 
public  and  the  NRC  of  the  licensee's 
proposed  decorrunissioning  activities 
until  2  years  before  termination  of  the 
license.  The  PSDAR  is  part  of  the 
mechanism  for  informing  and  being 
responsive  to  the  public  prior  to  any 
significant  decommissioning  activities 
taking  place.  It  also  serves  to  inform  and 
alert  the  NRC  staff  to  the  schedule  of 
licensee  activities  for  inspection 
planning  purposes  and  for  decisions 
regarding  NRC  oversight  activities. 
Because  the  final  rule  eliminates  the 
need  for  an  approved  decommissioning 
plan  before  major  decommissioning 
activities  can  be  performed,  the 
requirement  to  submit  a  PSDAR  is  less 
stringent  than  existing  requirements  for 
power  reactor  licensees. 

The  information  required  to  be  in  the 
PSDAR  is  less  detailed  tiian  the 
information  required  in  the  FSAR. 
Therefore,  the  PSDAR  should  not  be 
combined  with  the  FSAR  because  the 
two  documents  have  different  purposes. 
The  final  rule  requires  a  written 
notification  if  activities  are  anticipated 
that  would  be  inconsistent  with  the 


PSDAR  activities  previously  described. 
The  licensee's  consideration  of  such 
inconsistency  would  include  any 
milestone  scheduling  changes  of 
dismantlement  tasks  and  significant 
increases  in  decommissioning  costs 
from  those  described  in  the  PSDAR.  The 
final  rule  will  explicitly  include  the 
requirement  that  activities  that  would 
result  in  significant  increases  to 
decommissioning  costs  from  those 
presented  in  the  PSDAR  must  be  a 
consideration  in  the  notification 
requirements  of  %  50.82(a)(7).  It  is 
intended  that  regulatory  guidance 
addressing  the  PSDAR  Standard  Format 
and  Content  will  be  issued  soon  after 
the  final  rule  is  published. 

Currently,  FSAR  updates  are  required 
annually  or  6  months  after  a  refuelirtg 
outage  provided  the  interval  between 
updates  does  not  exceed  24  months. 
Because  the  FSAR  is  the  basis  for  the 
use  of  $  50.59.  the  updates  %vill  need  to 
be  timely,  so  the  final  rule  specifies  a 
24-month  FSAR  update  for 
decommissioning  activities  for  those 
nuclear  power  reactor  licensees  that 
have  submitted  the  certifications  of 
permanent  cessation  of  operation  and 
permanent  removal  of  the  fuel  from  the 
reactor  vessel. 

If  prompt  decommissioning  is  desired 
by  the  licensee,  the  licensee  could  elect 
early  submittal  of  the  PSDAR,  before 
cessation  of  operation,  and  then  use  of 
§  50.59  would  be  permitted  at  cassation 
of  operation,  provided  the  certification 
of  permanent  fuel  removal  from  the 
reactor  vessel  has  been  received  and  the 
pubUc  meeting  had  been  held  in 
advance.  Although  the  PSDAR  and 
license  termination  plan  serve  difliarent 
purposes,  and  a  formal  approval  process 
is  required  of  the  latter,  the  PSDAR  and 
license  termination  plan  can  be 
combined.  If  a  licensee  chooses  to 
combine  the  PSDAR  and  the  license 
termination  plan,  the  requirements  for 
both  would  apply  to  the  combined 
document,  including  the  requisite 
waiting  period,  public  meeting,  and 
approval  by  amendment  of  the  license 
termination  plan.  The  procedure  for 
approval  of  a  license  termination  plan  is 
similar  to  that  currently  required  for 
approval  of  a  decommissioning  plan. 
For  a  multi-reactor  site,  the  PSDAR 
could  address  the  activities  for  all  the 
reactors  at  the  site  if  decommissioning 
of  each  will  be  undertaken  at  the  same 
time. 

Issue  3 — Ninety-Day  Time  Period 
Prior  to  Undertaking  Major 
Decommissioning  Activities. 

Comment.  Several  commenters  noted 
that  the  proposed  gO-day  wailing  period 
before  major  decommissioning  activities 
could  be  undertaken  did  not  address  a 


38282         Fodenl  RegistCT  /  VoL  61.  No.  146  /  Monday,  ]uly  29.  1996  /  Rules  and  Regulations 


health  and  safety  concern  and  that  there 
are  potentially  high  costs  associated 
with  such  a  delay  because  licensees 
could  do  a  lot  of  dismantlement  during 
this  time  that  would  be  more  efficient 
and  cost  advantageous.  These 
commenters  emphasized  that  all 
activities  could  be  carried  out  under 
$  50.59  and  the  current  Ucansing  basis. 
They  further  stated  that,  if  the  90'<jay 
hold  is  retained,  clarilication  is  needed 
reganling  the  NKC's  opportunity  to 
intarpoce  an  objection  to  proceeding 
with  major  decommissioning  and  that 
the  NRC  review  should  be  based  on 
areas  of  signiHcant  safety.  Finally,  one 
commenler  expressed  a  concern  that  the 
90-day  waiting  period  would  not  allow 
enou^  time  for  public  participation, 
including  consideratioi  of  comments 
received  from  the  pubhc  after  NKC 
notices  the  licensee's  PSOAR  submittal 
and  during  a  public  meeting. 

Commenters  not  in  favor  of  the  rule 
did  not  specifically  address  Issue  3. 
However,  those  commenters  believed 
that  the  current  rule  requirements 
should  be  followed  and  that  an 
approved  decommissioning  plan  should 
be  required  before  a  licensee  is 
permitted  to  perform  major 
decommissioning  activities. 

Response.  The  commenters  have 
correctly  noted  that  the  90-day  waiting 
period  does  not  just  address  a  health 
and  safety  issue.  The  NRC  has  chosen  a 
90-day  waiting  period  prior  to  allowing 
major  decommissioning  activities  to 
occur  as  the  minimal  time  necessary  for 
the  NRC  to  evaluate  the  licensee's 
proposed  activities  and  to  conduct  a 
public  meeting.  The  public  meeting  is 
informational  and  may  be  chaired  by  a 
local  official,  with  a  presentation  of  the 
regulatory  process  for  decommissioning 
by  the  NRC,  presentation  of  planned 
decommissioning  activities  by  the 
licensee,  and  participation  by  State 
representatives.  A  question  and  answer 
period  would  follow  the  presentations. 
By  submitting  the  PSDAR  before 
cessation  of  operation,  a  licensee  could 
reduce  the  need  for  a  waiting  period 
(see  the  response  to  Issue  2  for  an 
additional  discussion  on  ways  that  the 
waiting  period  may  be  reduoed). 

Issue  4— Proposed  Rule  Modifications 
toS50.59. 

Comment  Many  commenters 
approved  of  some  form  of  the  proposed 
modifications  to  S  50.59.  Many  of  these 
commenters  noted  that  §  S0.59(e)  in  the 
proposed  rule  is  more  stringent  than  the 
existing  requirements  for  operating 
reactors.  These  commenters  believed 
that  the  existing  $  50.59  criteria  are 
adequate.  Several  conunentere  stated 
that  the  four  proposed  constraints 
contained  in  §  50.59(e). are  somewhat 


redundant  to  the  proposed  requirements 
in  §  50.82;  the  PSDAR  content  plus 
update  and  the  90-day  waiting  period 
envelopes  issues  addressed  by  these 
criteria.  These  commenters  believed  that 
if  §  50.59(e)  criteria  were  kept  they 
should  be  in  a  regulatory  guide  and  not 
in  a  rule.  Comments  specific  to  the  four 
criteria  and  why  they  ahould  be 
eliminated  follow. 

Section  50.59(e)(l)(i)  concerning 
foreclosure  of  the  site  for  unrestricted 
release.  It  was  noted  that  any  event  that 
detracts  from  this  effort  would  be 
accidental  in  nature,  and  that  the 
proposed  rule  provided  no  explanation 
of  the  types  of  activities  that  could 
result  in  foreclosing  the  site  for 
unrestricted  use. 

Section  S0.59(e)(lKii)  conceming 
significantly  incraBaing 
deconunianoning  coats.  It  was  noted 
that  coat  ectiiaate  information  is 
required  prior  to  and  through  the 
decommissioning  process,  making  this 
requirement  unnecessary.  Moreover,  it 
was  asserted  that  there  is  no  logical 
correlation  between  the  cost  of  a 
decommissioning  activity  and  whether  a 
license  amendment  should  be  required 
for  that  activity  and  that  costs  have 
never  been  a  consideration  in 
determining  whether  a  proposed 
activity  is  consistent  with  the  licensing 
basis  for  a  plant  It  was  also  noted  that 
other  regulatory  bodies  such  as  Public 
Utility  Commissions  and  the  Federal 
Energy  Regulatory  Commission,  as  well 
as  economic  pressure,  will  force  a 
licensee  to  perform  decommissioning 
cost  eflectively.  It  was  recognized  that 
actions  taken  by  a  licensee  may 
diminish  the  decommissioning  fund 
and  it  was  suggested  that  the  wording  be 
changed  to  deal  with  actions  that  would 
"significantly  inhibit  the  ability  to  fund 
decommissioning  costs  which  would 
prevent  successful  decommissioning." 

Section  50.59(e)(l)(iii)  concerned 
environmental  impacts  not  previously 
reviewed.  It  was  noted  that  compliance 
with  the  operating  license,  technical 
specifications,  and  $  50.59  regarding 
unreviewed  safety  questions  adequately 
preclude  having  significant  adverse 
epvironmental  impact  that  have  not 
been  reviewed.  Moreover,  the 
requirement  is  redundant  to  the 
requirement  concerning  unreviewed 
enviroimiental  impacts  required  in  the 
content  of  the  PSDAR  specified  in 
S  50.82. 

Section  50.59(e)(l)(iv)  concerned 
violating  the  terms  of  the  existing 
license.  It  was  noted  that  this 
requirement  is  redundant  with  language 
in  §  50.59(a)  that  allows  licensees  to 
pr(x»ed  with  an  activity  so  long  as  it 
does  not  violate  technical  specifications 


or  constitute  an  unreviewed  safety 
question  as  defined  by  §  50.59(a)(2). 
Also,  it  was  noted  that  a  license 
amendment  is  required  for  changes  in 
technical  specifications  under  the 
currents  50.59(c). 

Most  commentera  who  opposed  the 
use  of  proposed  §  50.59  were  not  in 
fovor  of  the  rule.  One  commenter  stated 
that  the  analysis  of  the  dismantlement 
activities  proposed  under  S  50.59  to 
determine  whether  or  not  the  activity 
generates  any  unreviewed  safety  issue 
should  be  provided  to  the  NRC,  rather 
than  rely  on  an  NRC  audit  as  existing 
regulations  provide.  This  analysis 
would  also  provide  this  information  to 
the  public  for  examination.  Several  of 
the  commentera  indicated  that  an  afier- 
the-hct  review  of  S  50.59  activities 
would  provide  insufficient  regulatory 
protection.  Finally,  a  commenter  stated 
that  the  presence  of  an  NRC  inspector  is 
essential  during  decommissioning 
activities. 

Response.  The  Commission 
concluded  that  the  proposed 
S  S0.S9(e)(l)liv)  is  redundant  and 
should  be  eliminated  from  the  final  rule. 
The  Commission  reconsidered  the  need 
for  the  remaining  §  S0.5g(e)(l) 
requirements  and  determined  that 
placing  them  in  §  50.82  would  be  more 
appropriate.  The  Commission  also 
concluded  that  the  requirement 
ensuring  that  no  major 
decommissioning  activities  occur  that 
would  significantly  increase 
decommissioning  cost  could  be  overly 
burdensome.  Instead,  an  appropriate 
constraint  would  be  to  prohibit  any 
deconunissioning  activities  that  result 
in  there  no  longer  being  reasonable 
assurance  that  adequate  funds  will  be 
available  for  decommissioning. 
However,  the  NRC  needs  to  be  aware  of 
chaiiges  in  decommissioning  activities 
that  would  result  in  significantly 
increasing  decommissioning  costs  and 
would  require  written  notification  of 
such  intended  actions.  The  other 
paragraphs  in  §  S0.S9(e)  were  placed  in 
$  50.82(a)  to  ensure  that  they  will  be 
considered  as  overall  constraints  on  the 
licensee's  decommissioning  activities, 
rather  than  separately  for  each 
contemplated  activity  as  proposed  in 
S  50.sg(e). 

The  purpose  of  retaining  these 
requirements  is  to  ensure  that  no 
deconunissioning  activities  can  occur 
that  result  in:  (1)  Eliminating  the 
potential  for  unrestricted  release,  (2) 
significant  environmental  impacts  not 
previously  considered  in  EISs,  and  (3) 
there  no  longer  being  leesonable 
assurance  that  adequate  funds  will  be 
available  for  deconunissioning.  The 
basis  for  this  final  rule  permitting  the 
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u  »  of  S  50.59  activities  to  perform 
decommissioning  activities  is  that 
environmental  impacts  have  already 
been  considered  and  that  such 
consideration  was  for  an  unrestricted 
release  condition  where  the  licensee  has 
sufficient  funds  to  complete 
decommissioning  (see  final  generic 
enviroiunental  impact  statement 
(FtSEIS),  NUREG-0586).'  The  major 
considerations  of  licensee 
decommissioning  activities  that  could 
significantly  affect  the  environment  are 
at  the  license  termination  stage  when 
the  hcensee  submits  a  license 
termination  plan  for  approval. 

If  a  licensee  contemplates 
decommissioning  activities  that  would 
violate  these  requirements,  the  licensee 
may  not  use  the  §  50.59  process 
delineated  in  this  rule  to  perform  the 
activities.  The  licensee  would  then  be 
required  to  obtain  a  license  amendment 
to  perform  the  activities. 

The  final  rule  prohibits  licensees  from 
performing  any  decommissioning 
activities  that  foreclose  release  of  the 
site  for  possible  unrestricted  use,  result 
in  significant  environmental  impacts 
not  previously  reviewed,  or  result  in 
there  no  longer  being  reasonable 
assurance  that  adequate  funds  will  be 
available  for  decommissioning 
(S  50.82(a)(6)).  Prior  to  the  licensee's  use 
of  the  $  50.59  process  to  perform  major 
decommissioning  activities,  the  PSDAR 
submittal  and  public  information 
process  must  be  completed.  The 
ucenaee  is  requited  to  include  a 
discussion  that  provides  the  reasons  for 
concluding  that  the  environmental 
impacts  that  might  occur  during 
decommissioning  activities  have  already 
been  considered  in  site-specific  or 
generic  environmental  impact 
statements,  and  to  estimate  the  amount 
of  funds  necessary  to  complete 
decommissioning  (see  $  50.82(a)(4)). 

'The  licensee  is  also  required  to 
submit  a  site-specific  cost  estimate 
within  2  years  after  permanent  cessation 
of  operations.  Use  of  decommissioning 
trust  funds  are  subject  to  the 
requirements  (in  §  50.82(a)(8))  that 
adequate  funds  will  be  available  to 
ultimately  release  the  site  and  terminate 
the  license.  Moreover,  the  final  rule 
requires  the  licensee  to  notify  the  NRC 
in  writing  before  performing  any 
decommissioning  activity  inconsistent 


'  haiREG-0566.  "Tinal  Generic  Envlronmentel 
Impact  Stetecient  on  Decommiuioning  of  Nudeai 
Facilities."  USNRC,  Augiut  19SS.  Copies  ale 
available  for  inspection  or  copying  for  a  fee  from 
the  NRC  Public  Docuraem  Room  2120  L  Street  NW. 
(Lower  Levell.  Washinglnn.  DC:  the  PDR's  mailing 
sddnaa  is  Kibil  Stop  IX-e.  WssUngton.  DC  20555- 
OOOl:  leleplutie  (202)  834-3273:  tax  (202)  634- 
3343. 


with,  or  making  any  significant 
schedule  change  from,  those  actions  and 
schedules  described  in  the  PSDAR  and 
states  that  this  notification  include 
consideration  of  significant  increases  in 
decommissioning  costs  (S  50.82(a)(7)). 

The  NRC  intends  to  maintain  an 
active  inspection  program  to  provide  the 
requisite  level  of  oversight  of  licensee 
activities  during  decommissioning.  The 
PSDAR  and  any  written  notification  of 
changes  required  ot»  licensee  will  be 
used  to  schedulel^IRC  inspection 
resources  for  significant 
decommissioning  activities. 

In  addition  to  continuing 
requirements  that  the  licensee  must 
cotpply  with,  such  as  10  CFR  part  20, 
regarding  prtHection  of  workere  and  the 
public  from  radiation,  and  appendix  B 
to  10  CFR  part  50  regarding  quality 
assurance,  the  final  rule  explicitly 
extends  certain  technical  requirements 
to  cover  decommissioning  activities 
(e.g.,  S$  50.36,  50.36a,  S0.36b,  and 
Appendix  I  regarding  technical 
specifications  for  surveillance 
requirements,  administrative  controls, 
control  of  efiluents.  and  conditions  to 
protect  the  environment).  Thus,  there 
will  be  a  licensing  basis  appropriate  to 
the  activities  undertaken  using  the 
§  50.59  process  during 
decommissioning.  By  maintaining 
certain  requirements  throughout  the 
decommissioning  process,  licensees  will 
be  able  to  use  the  existing  §  50.59 
process  to  perform  decommissioning 
activities  and  thus  provide  comparable 
assurance  that  protection  of  the  public 
health,  safety,  and  the  enviroimient  will 
not  be  compromised. 

Issue  5 — Environmental  Impact 
Considerations  During  the  Initial  Phase 
of  Decommissioning. 

Comments.  Many  commenters  in 
favor  of  the  rule  fully  supported  the 
environmental  impact  considerations 
delineated  in  the  proposed  rule  for  the 
PSDAR  submittal,  with  no  mandatory 
ER  or  subsequent  EA  requirement.  A 
few  commentera  suggested  that  no 
environmental  impacts  for 
decommissioning  need  be  addressed 
further  because  the  FGEIS  for  the  1988 
decommissioning  rule  (NUREG-0586, 
August  1988) '  and  sut»equent 
environmental  assessments  (for  various 
actual  power  reactor  decommissioning 
situations)  demonstrate  that 
decontamination  and  dismantlement  do 
not  significantly  affect  the  human 
environment  and  have  beneficial  efiects 
in  restoring  the  site  to  an 
environmentally  acceptable  condition. 
A  few  commentera  suggested  that 
decommissioning  should  be  considered 
a  categorical  exclusion  as  defined  in  10 
CFR  51.22. 


Most  of  the  commentera  who  were  not 
in  favor  of  the  rule  believed  that  the 
NRC  should  define  decommissioning  as 
a  major  Federal  action  requiring  an  EA 
or  EIS.  They  further  indicated  that  a 
generic  environmental  impact  statement 
cannot  substitute  for  a  site-specific  EA 
because  the  FGEIS  does  not  consider  all 
possibilities.  A  few  of  these  commentera 
further  stated  that  the  proposed 
environmental  impact  consideration 
process  is  NRC's  attempt  to  streamline 
the  process  for  utilities  and  deregulate 
NRC  current  requirements.  A  few 
commentera  stated  that  the  process 
outlined  in  the  prop(3«ed  rule  abdicates 
NRC's  responsibility  to  protec:t  the 
health  and  safety  of  the  workers,  the 
pubUc,  the  environment,  and  it  also 
imdermines  citizen's  due  process. 

Response.  While  the  FGEIS  (NUREG- 
0586)  <  for  the  1988  decommissioning 
rule  concluded  that  only  minor  negative 
environmental  impacts  would  result 
from  deconunissioning  in  addition  to 
substantial  positive  environmental 
impacts,  it  did  not  address  site-specific 
situations  that  could  di0er  from  the 
assumptions  used  in  the  FGEIS  analysis. 
However,  it  is  expected  that  any  site 
impacts  will  be  minor.  Any  site  impact 
should  be  bounded  by  the  impacts 
evaluated  by  previotis  applicable  GEISs 
as  well  as  any  site-specific  OS.  To 
account  for  site-specific  situations  that 
may  occur  outside  these  environmental 
impact  considerations,  the  final  rule 
prohibits  major  decommissioning 
activities  that  could  result  in  significant 
environmental  impacts  not  previously 
reviewed.  The  review  process  for  the 
PSDAR  and  the  approval  process  for  the 
license  termination  plan  requires 
licensees  to  review  the  existing 
documents  and  address  any 
discrepancies  in  their  submittals. 

The  enviroiunental  assessment 
conducted  for  this  rulemaking  relied  on 
the  FGEIS  for  the  decommissioning  rule 
(NUREG-0586,  August  1988)  ■  and 
determined  that,  insofar  as  the  rule 
would  allow  major  decommissioning 
activities  (dismantlement)  to  proceed 
without  an  environmental  assessment, 
application  of  the  rule  will  not  have  a 
significant  impact  on  the  environment. 
Although  not  required  by  NEPA,  NRC 
has  required  in  this  final  rule  that 
licensees  indicate  in  the  PSDAR  the 
reasons  for  concluding  that  the  plaimed 
activities  are  boimded  by  the  FGEIS  and 
previous  site-specific  environmental 
impact  statements.  This  requirement  is 
consistent  with  one  of  the  primary  goals 
of  the  PSDAR  pr(K»ss,  which  is  to 
promote  public  knowledge  and  provide 
an  opportunity  to  hear  public  views  on 
deconunissioning  activities  before 
Ucensees  commence  decommissioning^ 
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At  the  license  tenniiution  stage,  the 
Commission  must  make  decisions  on 
the  licensee-proposed  actions  described 
in  the  license  termination  plan.  The 
Commission  must  consider: 

(1)  The  licensee's  plan  Cor  assuring 
that  adequate  funds  will  be  available  for 
final  site  release, 

(2)  Radiation  release  criteria  for 
license  termination,  and 

(3)  The  adequacy  of  the  final «urvey 
raquiisd  to  verify  that  these  release 
criteria  have  been  met 

Therefore,  the  NRC  has  determined 
that  submittal  of  the  license  termination 
plan  should  be  treated  as  a  license 
amendment  In  addition,  under  10  CFR 
pert  51,  sn  environmental  assessment  or 
impact  statement  would  be  required  st 
the  time  the  license  is  amended. 
Following  resolution  of  another  ongoing 
NRC  rulemaking  activity  that  is 
cansidering  adoption  of  radiological 
release  criteria,  a  categorical  exclusion 
may  be  adopted  that  would  elimioate 
the  requirement  for  an  environmental 
assessment  or  impact  analysis,  except  in 
the  case  of  a  restricted  releiase  of  a  site. 

Issue  6 — Public  Participation. 

Coniment.  Most  commenteis 
supporting  the  rule  commented  on  the 
public  participation  aspects  of  the 
propoeed  rule.  They  believed  that  the 
participatory  role  given  to  the  pubhc 
was  appropriate,  excessive,  or  in  need  of 
further  clarification.  Several  questioned 
the  need  for  expanded  public 
participation  on  matters  of  public  heelth 
and  safety  because  the  NRC  regulatory 
framework  already  provides  for  such 
participation  (e.g.,  license  amendment 
process).  These  commenters  also  noted 
that  the  purpose  of  the  public  meeting 
following  the  PSDAR  submittal  was  not 
properly  explained  and  that  the  final 
rule  should  clearly  state  that  the 
meeting  is  intended  for  exchange  of 
information  only.  Many  commenters 
indicated  that  the  NRC  should  limit  the 
scope  of  these  meetings  and  hearings  to 
issues  that  are  related  to  health  and 
safety  during  the  decommissioning 
process.  These  commenters  also 
indicated  that  the  supplementary 
information  should  include  a  clear 
statement  of  the  purpose  and 
participation  guidelines  for  these 
meetiiigs  and  clearly  identify  NRC's  role 
at  these  meetings  (which  should  be 
significant).  A  comment  stated  that  it  is 
essential  that  adequate  mechanisms  be 
developed  for  addressing  issues  of 
concern  raised  by  members  of  the  public 
and  that,  absent  such  closure,  the 
meeting  would  only  comfxiund 
frustrations  felt  by  the  interested  public. 
Finally,  there  was  a  comment  that  the 
90-day  waiting  period  (after  the 
submittal  of  the  PSDAR  to  the  NRC) 


before  allowing  licensees  to  undertake 
major  decommissioning  activities  may 
not  allow  enough  time  (or  adequate 
public  participation. 

Most  commenters  who  did  not  favor 
the  rule  believed  that  the  public 
participatory  role  proposed  was 
inadequate.  These  commenters  stated 
that  NRC  should  retain  the  possession- 
only  license  amendment  (POLA)  and 
decommissioning  plan  approva> 
required  in  the  current  rule  to  truly 
enhance  public  participation.  Public 
meetings  were  considered  helpfiil,  but 
no  substitute  for  an  adjudicatory  hearing 
that  includes  the  rights  to  discovery,  to 
present  evidence,  and  to  cross  examine. 
Along  these  lines,  a  commenter  stated 
that  a  meeting  does  not  afford  citizens 
the  level  of  institutional  accountability 
necessary,  given  the  dangers  of 
environmental-toxic  contamination 
inherent  in  reactor  decommissioning 
activities  and  that  citizens  must  have  a 
substantive  role  in  the  decommissioning 
process  in  order  to  clarify,  negotiate, 
and  protect  their  community's  interest. 
A  few  commenters  su^ested  that  site- 
specific  advisory  boards  (SSABe)  should 
be  established  early  in  the 
decommissioning  process  and  that 
meaningful  public  involvement  should 
be  required  at  every  stage  of  the 
decommissioning  process,  not  only  at 
the  final  termination  stage. 

Response.  As  discu^ed  previously, 
initial  decommissioning  activities 
(disinantlament)  are  not  significantly 
different  from  routine  operational 
activities  such  as  replacement  or 
refurbishment.  Because  of  the 
framework  of  regulatory  provisions 
embodied  in  the  licensing  basis  for  the 
facility,  these  activities  do  not  present 
significant  safety  issues  for  which  an 
NRC  decision  would  be  warranted. 
Therefore,  it  is  appropriate  that  the 
licensee  be  permitted  to  conduct  these 
activities  without  the  need  for  a  license 
amendment.  However,  the  information 
meetings  will  be  beneficial  in  keeping 
the  public  informed  of  the  licensee's 
decommissioning  activities.  Although 
the  primary  purpose  of  these  meetings 
is  to  inform  the  public  of  the  licensee's 
planned  activities,  the  NRC  will 
consider  public  health  and  safety 
comments  raised  by  the  public  during 
the  90-day  period  before  the  licensee 
undertakes  decommissioning  activities. 

A  more  formal  public  participation 
process  is  appropriate  at  the  termination 
stage  of  decommissioning  because  the 
final  disposition  of  the  site  is 
determined  at  that  time.  Under  the 
current  rule,  the  Commission  issues  an 
order  permitting  the  reactor  to  be 
decommissioned,  based  on  the 
approved  decommissioning  plan,  which 


amends  the  license.  NRC  administrative 
procedures,  in  subpart  C  of  10  CFR  part 
2,  now  provide  an  opportunity  for 
persoiu  to  request  a  hearing  regarding 
the  NRC's  decision.  A  similar  procedure 
will  be  followed  in  the  final  rule  for  the 
license  termination  plan  once  the 
licensee  has  permanently  removed  fuel 
from  the  site.  However,  the  hearing  will 
be  less  forma!  because  it  wiji  follow  the 
procedures  in  Subpart  L  of  10  CFR  part 
2.  The  role  of  the  SSABs  will  be 
evaluated  when  the  rulemaking 
regarding  radiological  release  criteria  for 
license  terminatian  is  finalized. 

Issue  7— Establishment  and  Use  of  the 
Decommissioning  Trust  Fund. 

Most  of  the  commenters  on  this  issue 
were  in  favor  of  the  rule.  These 
commenters  requested  greater  flexibility 
in  what  costs  can  be  included  in  the 
fund,  such  as  disposal  costs  of 
radioactive  waste  from  plant  operations, 
and  greater  flexibility  in  the  use  of  the 
trust  funds  prior  to  and  during 
decommissioning.  Specific  comments 
that  reflect  the  full  range  of  comments 
on  financial  issues  are: 

Comment  a.  The  proposed 
§  S0.82(a)(7)  proposes  to  regulate  a 
licensee's  use  of.  and  rate  of  withdrawal 
from,  the  decommissioning  trust  fund. 
While  NRC  oversight  is  warranted  to 
ensure  that  decommissioning  activities 
can  be  funded,  regulating  the  rate  of 
withdrawal  from  the  trust  fund  may 
unnecessarily  impede  the  efficiency  of  a 
licensee's  decommissioning  activities. 
Because  the  NRC's  generic  estimates  of 
decommissioning  costs  are  substantially 
lower  than  most  recent  site-specific  cost 
estimates,  licensees  would  be 
constrained  to  withdraw  small  fractions 
of  an  unrealistically  low  estimate. 

Response.  Limiting  initial 
withdrawals  to  23  percent  of  the  generic 
cost  estimate  (using  the  §  50.75 
requirements),  until  the  licensee  has 
submitted  a  site-specific 
decommissioning  cost  estimate, 
preserves  the  integrity  of  the 
deccmmiissioning  trust  accounts.  The 
final  rule  permits  licensees  to  withdraw 
up  to  3  percent  of  the  generic  formula 
amount  for  planning  at  any  lime  during 
the  decommissioning  planning  process, 
including  planning  that  occurs  while  a 
plant  is  still  operating.  This  amount 
should  be  ample  based  on  current 
planning  costs  for  licensees  recently 
undergoing  decommissioning.  Likewise, 
allowing  withdrawals  of  20  percent  of 
the  generic  amount  for 
decommissioning  activities  would  allow 
funding  of  certain  activities  before 
receipt  of  a  site-specific  cost  estimate. 
This  amount  is  consistent  with  costs  of 
large  component  removal  activities 
undertaken  or  contemplated  by 
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licensees  of  shutdown  plants  (e.g., 
Yankee-Rowe  and  Trojan).  Once  the 
NFC  has  received  the  site-specific 
decommissioning  cost  estimate,  a 
licensee  would  have  access  to  the 
balance  of  trust  fund  monies  for  the 
remaining  decommissioning  activities. 
Because  the  timing  of  the  submittal  of 
a  site-specific  cost  estimate  is  within  the 
control  of  the  licensee,  the  Commission 
believes  that  unwarranted  restraints  on 
access  to  funds  are  not  imposed  by  the 
final  rule. 

Comment  b.  The  scope  of 
decommissioning-related  activities  that 
licensees  may  collect  funds  for  should 
include  disposal  of  low-level  waste 
generated  during  operations, 
maintenance  and  storage  of  spent  fuel 
after  cessation  of  operations,  costs  to 
maintain  an  independent  spent  fuel 
storage  installation,  and  non-radioactive 
demolition  or  "greenfield."  State  Public 
Service  Commissions  and  the  Federal 
Energy  Regulatory  Commission  have 
authorized  funding  for  these  activities 
in  some  cases  because  it  is  in  the  best 
interests  of  the  utilities'  customers.  The 
NRC  regulation  should  not  require 
segregation  of  these  funds  in  separate 
accounts;  restrictions  on  the  withdrawal 
of  trust  funds  in  the  proposed  rule  could 
lead  utilities  to  create  separate  trust 
accounts  for  each  nuclear  facility 
funding  component  (e.g., 
decommissioning,  spent  fuel 
management,  and  greenfield).  Finally, 
the  rule  should  allow  for  the  prudent 
and  economic  use,  at  the  utility's 
discretion,  of  decommissioning  trust 
funds  during  the  years  of  normal  plant 
operation  even  before  end  of  life. 

Response.  The  NRC's  authority  is 
limited  to  assuring  that  licensees 
adequately  decommission  their  facilities 
with  respect  to  cleanup  and  removal  of 
radioactive  material  prior  to  license 
termination.  Radiological  activities  that 
go  beyond  the  scope  of 
decommissioning,  as  defined  in  S  50.2, 
such  as  waste  generated  during 
operations  or  demolition  costs  for 
"greenfield"  restoration,  are  not 
appropriate  costs  for  inclusion  in  the 
decommissioning  cost  estimate.  Funds 
for  interim  spent  fuel  storage  and 
maintenance  are  addressed  in 
S  50.54(bb). 

The  final  rule  does  not  prohibit 
licensees  from  having  separate  sob- 
accounts  for  other  activities  in  the 
decommissioning  trust  fund  if 
minimum  amounts  specified  in  the  rule 
are  maintained  for  radiological 
decommissioning. 

Comment  c.  Section  S0.82(a)(7)(ii)  of 
the  proposed  rule  specifies  that  a  site- 
specific  decommissioning  coat  estimate 
must  be  submitted  to  the  NRC  prior  to 


the  licensee  being  permitt^  to  use  any 
funding  in  excess  of  previously 
stipulated  amounts.  This  could  be 
interpreted  to  mean  that  the  NRC  must 
approve  the  additional  expenditures.  If 
this  paragraph  is  retained,  the  intent  of 
this  "permitting"  should  be  made  clear. 
Expenditures  made  in  accordance  with 
the  PSDAR  and  the  decommissioning 
cost  estimate  should  not  require  any 
additional  NRC  authorization. 

Response.  The  NRC's  intent  in  the 
proposed  role  was  not  to  use  a  formal 
approval  mechanism  for 
decommissioning  expenditures  once  the 
licensee  submits  its  site-specific 
decommissioning  cost  estimate.  The 
final  role  has  been  modified  as 
suggested  by  the  commenter. 

Comment  d.  More  guidance  should  be 
provided  regarding  what  constitutes  a 
decommissioning  "planning" 
expenditure.  Changes  in  the  proposed 
rule  regarding  expenditure  of  funds 
ftom  the  NRC  Draft  Policy  Statement  on 
use  of  decommissioning  funds  before 
decommissioning  plan  approval  (59  FR 
5216:  February  3, 1994).  should  be  more 
fully  explained. 

Response.  The  term  "planning"  used 
in  §  50.82(a)(8)(ii)  specifically  means 
"paper"  studies,  not  equipment 
removal.  Percentages  are  used  in  the 
final  mle  rather  than  specific  dollar 
amounts,  as  used  in  the  Draft  Policy 
Statement,  to  better  allow  for  inflation 
of  costs  in  the  future.  Other  changes  to 
the  Draft  Policy  Statement  are  based  on 
the  response  to  comments,  developed 
prior  to  this  rulemaking  activity,  and 
presented  in  the  section  on  the 
"Resolution  of  Comments  on  the  Draft 
Policy  Statement." 

Comment  e.  If  a  plant  shuts  down 
early,  not  only  will  there  be  insufficient 
funds  to  pay  for  planned 
decommissioning  (because  not  all 
payments  will  have  been  made),  but  the 
actual  cost  of  decommissioning  can  be 
2  to  3  times  higher  than  planned.  The 
NRC  should  require  external  funds  in 
the  amount  necessary  to  complete 
decommissioning  upfront.  Moreover, 
the  NRC  does  not  have  a  procedure  in 
place  for  "replacing"  a  reactor  licensee 
that  goes  bankrupt.  Finally,  the  NRC 
should  specifically  allow  the  total 
financial  approach  to  be  made  along  the 
lines  of  industry  self-insurance. 

Response.  The  revised  regulations 
preserve  the  integrity  of  the 
decommissioning  funds  by  lying  the 
rate  of  expenditure  to  specific  parts  of 
the  decommissioning  process.  At  the 
same  time  they  allow  broad  flexibility 
once  a  licensee  submits  its  site-specific 
decommissioning  cost  estimate. 

The  issue  of  bankruptcy,  as  well  as 
the  requirement  for  power  reactor 


licensees  to  have  the  total  amount  of 
decommissioning  funds  upfront,  was 
considered  during  the  development  of 
the  current  rule  and  found  to  be 
adequately  addressed  in  current 
requirements.  Bankruptcy  does  not 
necessarily  mean  that  a  power  reactor 
licensee  will  liquidate.  'To  date,  the 
NRC's  experience  with  bankrupt  power 
reactor  licensees  has  been  that  they  file 
under  Chapter  1 1  of  the  Bankruptcy 
Code  for  reorganization,  not  liquidation 
(e.g..  Public  Service  Ojmpany  of  New 
Hampshire,  El  Paso  Electric  Company, 
and  Cajun  Electric  Cooperative).  In 
these  cases,  bankrupt  licensees  have 
continued  to  provide  adequate  funds  for 
safe  operation  and  decommissioning, 
even  as  bondholders  and  stockholders 
suffered  losses  that  were  often  severe. 
Because  electric  utilities  typically 
provide  an  essential  service  in  an 
exclusive  franchise  area,  (he  NRC  staff 
believes  that,  even  in  the  unlikely  case 
of  a  power  reactor  licensee  liquidating, 
its  service  territory  and  obligations, 
including  those  for  decommissioning, 
would  revert  to  another  entity  without 
direct  NRC  intervention.  However,  the 
NRC  believes  that  with  electric  utility 
deregulation  becoming  more  likely,  it 
may  need  to  require  additional 
decommissioning  funding  assurance  for 
those  licensees  that  are  no  longer  able 
to  collect  full  decommissioning  costs  in 
rates  or  set  their  own  rates.  Thus,  the 
NRC  proposed  a  rulemaking  plan  to,  in 
part,  evaluate  these  developments  in 
SECY-9S-223  (September  1, 1995). 

Issue  8 — Court  decision. 

Comment.  Most  commenters  who 
were  in  favor  of  the  rule  indicated  that 
the  proposed  rule  did  not  conflict  with 
the  recent  court  decision  regarding  the 
Yankee  Rowe  decommissioning 
[Citizens  Awareness  Network,  Inc.  v. 
NRC,  59  F.ad  284  (Ist  Cir.  1995)).  Most 
of  the  commenters  who  were  not  in 
favor  of  the  rule  believed  that  the 
proposed  rule  violated  the  court's 
decision,  or  the  spirit  of  the  decision, 
rerarding  Yankee  Rowe. 

Response.  A  significant  basis  for  the 
court's  decision  was  that  it  perceived 
that  the  Commission  had  not  adequately 
provided  the  reasoning  for  the  NRC 
decision  to  allow  decommissioning 
activities  before  NRC  approval  of  a 
licensee-submitted  decommissioning 
plan  (59  F.3d  at  291-292),  a  decision 
that  the  court  considered  to  be  a 
modification  of  the  Commission's 
decommissioning  regulations.  The  court 
noted  tliat  the  Commission  had  failed  to 
provide  either  a  rulemaking  proceeding 
or  a  hearing  to  address  what  the  court 
perceived  to  be  NRC  approvals  of 
licensee  decommissioning  activities  (59 
F.3d  at  291-92,  294-95).  By  initiation  of 
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a  notice  of  proposed  nileraalung  and 
solidtatioD  of  comment  (July  20, 199S; 
60  FR  37374),  the  Commission 
addressed  the  reasoning  underlying  tlie 
proposed  decommissioning  process  and 
allowed  public  review  and  comment  on 
that  reasoning. 

The  final  rule  includes  a  public  notice 
and  meeting  process,  prompted  by  the 
licensee's  submission  of  a  report 
describing  planned  decommissioning 
activities,  to  hear  public  views  before 
the  licensee  undertakes  major 
decommissioning  activities.  This 
process  specifically  provides  that 
licensees  may  not  begin  major 
decommissioning  activities  until  after 
they  have  submitted  a  PSDAiL  The 
PSDAR  will  be  made  available  to  the 
public  for  written  comment  and  a  public 
meeting  will  be  held  to  hear  public 
views.  Finally,  the  licensee  is  required 
to  submit  a  license  termination  plan 
before  release  of  the  site.  The  final  rule 
specifies  that  the  license  termination 
plan  be  approved  by  the  NRC  through 
the  license  amendment  process.  This 
procjess  provides  the  public  with 
hearing  opportunities  and  ensures  that 
any  bearing  on  that  plan  must  be 
completed  prior  to  release  of  the  site. 
This  procedural  framework  assures  that 
those  dtixens  living  near  the  site, 
potentially  for  yeeis  or  decades  aAer  the 
facility  is  shut  down,  will  be  provided 
with  information  lenuding  the 
licensee's  planned  decommissioning 
activities,  have  an  opportunity  to  ask 
questions  regarding  those  activities  at  a 
public  meeting  early  in  the  process,  and 
nave  timely  input  into  the  oacision  to 
release  the  site. 

In  its  decision,  the  court  also 
spedficaliy  addressed  a  conc»m  about 
decommissioning  activities  taking  place 
prior  to  any  NEPA  analysis  (59  F.3d  at 
292-93).  The  final  rule  addresses  this 
issue  in  several  respects.  First,  the  final 
rule  explicitly  prohibits  the  licensee 
from  performing  any  major 
decommissioning  activity  that  results  in 
significant  environmental  impacts  not 
previously  reviewed  or  forecloses 
possible  unrestricted  release  of  the  site. 

Also,  when  the  licensee  submits  the 
PSDAR.  the  licensee  must  specifically 
include  a  section  discussing  how  the 
planned  activities  fit  within  the 
envelope  of  environmental  effects 
included  in  either  the  FGEIS  (NUREG- 
0586,  August  1988)  ■  or  the  facility's 
site-specific  envirorunental  impact 
statement.  Moreover,  the  licensee  must 
provide  written  notification  if  the 
intended  decommissioning  activitfes  are 
inconsistent  with  the  PSDAR.  This 
requirement  helps  ensure  that,  after 
submittal  and  public  conunent  on  the 
PSDAR,  any  changes  to  the  planned 


decommissioning  activities  continue  to 
be  envelopedoy  the  assessment  of 
environmental  impacts  in  prior 
environmental  reviews.  Any  activities 
not  meeting  the  environmental  criteria 
would  require  the  licensee  to  file  an 
application  for  amendment  to  the 
license  and  a  supplement  to  its 
environmental  report  under  10  CFR  part 
51.  Finally,  the  rule  requires  a  formal 
license  termination  plan  by  the  licensee. 
The  activities  in  the  licensee's  plan 
which  do  not  meet  the  environmental 
criteria  must  be  approved  by  the  NRC  by 
a  license  amendment  that  follows  NRC 
procedures  for  amendments,  including 
applicable  bearing  rights  (under  either 
subpart  L  or  subpart  G  of  10  CFR  pari 
2,  as  specified  in  the  rule)  and  the 
preparation  of  enviroimiental 
assessments. 

The  court  perceived  that  the  agency 
"approval"  of  the  expenditure  of  funds 
from  the  decommissioning  funds  may 
be  a  basis  for  triggering  both  NEPA 
reviews  and  hearing  rights  (59  F3d  at 
292-95).  The  final  rule  addresses  this 
issue  by  providing  generic  guidance  as 
to  what  expenditures  can  be  made  out 
of  the  decommissioning  fund  for 
decommissioning  activities  before 
submittal  of  a  site-specific  cost  estimate. 
The  revised  regulationa  use  generic 
criteria  for  expenditures  bom  the 
decommissioning  fimds  and  do  not 
require  prior  NRC  approval  of  site- 
specific  expenditures  meeting  the 
generic  criteria  (see  §  S0.82(a)(7)).  These 
new  provisions  specifically  require 
licensees  to  maintain  sufficient  funds 
for  release  of  the  site  and  termination  of 
the  license.  The  licensee  will  have  to 
also  include  an  updated,  site-specific 
analysis  of  remaining  costs  in  the 
license  termination  plan  submittal. 

In  publishing  this  final  rule,  the 
Commission  has  explained  the  rationale 
for  the  new  decommissioning  process, 
and  has  concluded  that  nothing  in  the 
court  decision  dictates  that  the 
Commission  take  a  specific  approach  to 
this  issue  or  otherwise  raises  questions 
concerning  the  validity  of  the  approach 
adopted  in  this  rulemaking. 

issue  9 — Definitions. 

Comment.  Regarding  the  definitions 
in  S  50.2,  a  few  commenters  indicated 
that  the  definition  of  decommissioning 
should  include  the  concept  of  restricted 
release  to  accommodate  the  proposed 
rulemaking  on  accaptable  residual 
radioactive  criteria  for 
decommissioning.  Several  commenters 
noted  that  the  definitions  of  "major 
radioactive  components"  and  "major 
decommissioning  activities"  were 
unnecessary  because  the  use  of  the 
existing  $  50.59  process  does  not  require 
these  considerations  and  is  adequate  to 


deal  with  decommissioaing  activities. 
However,  if  a  definition  of  "major 
radioactive  components"  must  be  kept, 
the  definition  should  only  be  relevant  to 
any  components,  that  when  dismantled 
for  shipment,  contain  greater  than  class 
C  waste.  During  decommissioning 
activities,  these  waste  disposals  have 
the  greatest  significance  regarding 
environmental  impacts  and  adequate 
funding  and  are  unrelated  to  the 
physical  size  of  components. 

Response.  When  the  residual 
radiation  criteria  rule  is  final,  the 
definition  of  decommissioning  in  $  50.2 
will  address  use  of  the  restricted  release. 
It  is  necessary  to  have  definitions  of 
"major  radioactive  components"  and 
"major  decommissioning  activities"  to 
clarify  what  decommissioning  activities 
may  not  occiu-  before  the  end  of  the  90- 
day  wailing  period.  However,  the 
definition  of  "major  radioactive 
components"  in  the  final  rule  has  been 
clarified  so  that  large  components,  other 
than  those  named,  are  not  prohibited 
S  50.59  activities  if  they  contain  small 
amounts  of  radioactivity. 
ENsmantlement  of  these  components  is 
considered  part  of  routine  operating 
nuclear  power  reactor  activities. 

Issue  10 — Modifications  to  Specific 
Technical  Requirements. 

Comment.  Most  of  the  commenters 
addressing  this  issue  were  in  (svor  of 
the  rule  and  indicated  that  there  should 
be  additional  elimination  or 
modification  of  requirements  beyond 
those  presented  in  the  proposed  rule. 
There  was  a  spectnun  of  views  on  this 
issue:.if  a  risk  analysis  were  performed, 
it  would  demonstrate  that  the  proposed 
rule  would  impose  imnecessary  burden 
on  NRC  licensees  and  NRC  resources 
without  commensurate  benefit  to  health 
and  safety:  appropriate  technical 
specifications  for  decommissioning 
would  be  for  those  activities  for  which 
there  is  a  significant  hazard;  the  final 
rule  should  include  a  discussion  of  the 
logic  (i.e..  philosophy)  in  making 
conforming  revisions  to  part  50, 
especially  with  respect  to  provisions 
that  did  not  change  (e.g.,  $S  50.55a, 
50.63,  50.72,  and  50.73  applicability): 
the  study  and  siuvey  by  the  NRC 
concerning  additional  amendments  for 
non-applicability  should  be  completed 
before  this  rule  is  finalized  (one 
commenler):  and  that  the  proposed  rule 
appeare  geared  to  permanently  shut 
down  reactora  with  fuel  onsite  and  does 
not  differentiate  among  the  aspects  that 
apply  once  fuel  is  removed  from  the 
site,  and  the  rule  should  consider  such 
situaticms.  Finally,  one  commenter 
requested  that  environmental 
qualifications  remain  in  place  for 
equipment  important  to  safety 
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pertaining  to  spent  fuel  management 
and  storage. 

Response.  This  rulemaking  is 
primarily  directed  toward  the 
procedural  process  for 
decommissioning,  with  particular 
emphasis  on  premature  closure 
situations.  The  modifications  to 
technical  requirements  in  the  final  rule 
are  based  on  a  consequence  analysis 
that  either  leads  to  elimination  of  the 
requirement  or  extends  its  applicability 
to  decommissioning. 

file  modifications  to  the  technical 
requirements  in  the  final  rule  are 
incomplete,  as  noted  in  the  proposed 
rule,  and  as  the  information  base 
continues  to  develop,  additional 
rulemaking  actions  to  modify  other 
requirements  will  be  conducted.  In  the 
interim,  licensees  that  no  longer  have 
fuel  onsite  may  continue  to  request 
exemption  for  specific  requirements  on 
a  case-by-case  basis.  The  information 
base  will  address  the  storage  of  high- 
density  packaging  of  hot  spent  fuel  in 
the  spent  fuel  pool  with  special 
consideration  given  to  potential 
radiological  consequences  that  could 
occur  from  loss  of  coolant  in  the  pool. 
Consideration  for  amending  rule 
requirements  is  also  being  given  to 
situations  in  which  the  fiiel  is  in  dry 
storage  at  an  Independent  Spent  Fuel 
Storage  Installation  (ISFSI). 

Comments  on  specific  amendments 
were: 

Comment:  Part  26.  The  final  rule 
should  explicitly  state  that  the  fitness 
for  duty  program  does  not  apply  to  a 
permanently  shut  down  and  defueled 
facility.  If  it  must  apply,  then  it  should 
apply  to  persons  with  unescorted  access 
to  the  fuel  storage  building  or  buildings 
containing  equipment  necessary  for  the 
saf^  storage  and  handling  of  spent  fuel. 

Response.  Consideration  of  this  issue 
is  ongoing  and  may  result  in  hiture 
rulemaking.  However,  until  a  decision  is 
made,  part  26  continues  to  be 
applicable. 

Comment:  Section  50.36.  Criteria  are 
needed  to  ensure  that  technical 
specifications  are  appropriate  for  the 
conditions  of  a  plant  in  a  defueled  state. 
The  four  criteria  specified  in  S  50.59(e) 
would  be  appropriate  additional 
guidance. 

Response.  Consideration  will  be  given 
at  a  later  time  to  the  development  of 
additional  guidance  in  the  form  of 
standardized  technical  specifications  for 
decommissioning.  However,  licensees 
may  apply  for  modification  of  their 
technical  specifications  on  a  case-by- 
case  basis. 

Comment:  Section  50.36  (c)(6l  and  (e). 
These  requirements,  which  appear  to 
imply  that  a  new  set  of  technical 


specifications  will  be  developed  for  the 
plant  decommissioning  phase,  are 
redundant  and  should  be  eliminated 
because  §  S0.Sl(b)(2).  the  requirement  to 
conduct  activities  in  accordance  with 
the  specific  part  50  license  for  the 
facility,  is  sufficient  to  ensiue 
effectiveness  of  the  technical 
specifications. 

Response.  As  a  reactor  facility 
transitions  from  operational  to 
decommissioning  status,  numerous 
changes  to  technical  specifications  are 
expected.  The  regulatory  experience 
with  revisions  to  the  technical 
specifications  during  this  transition 
period  has  entailed  case-specific 
evaluations  of  individual  licensee 
requests.  This  has  resulted  in  some 
inconsistency  and  variability  of 
expectations  among  shutdown  reactor 
facility  license  requirements.  This 
revision  provides  the  basis  for 
developing  a  consistent  homework  for 
the  development  of  "standardized 
technical  specifications  for 
decommissioning,"  as  well  as  addresses 
the  uncertainty  regarding  the 
applicability  of  the  existing  regulation 
to  permanently  shutdown  reactore. 
Section  50.51  specifically  addresses  the 
continued  effectiveness  of  expired 
licenses  and  limitation  of  licensee 
actions  during  any  continued 
effectiveness  period.  As  such,  $  50.51 
does  not,  nor  is  it  intended  to,  provide 
specific  license  conditions  and 
requirements.  Section  50.36  addresses 
this  issue. 

Comment:  Section  50.36a(aHl).  This 
requirement  should  be  clarified  and 
revised  because  radioactive  waste 
systems  will  have  to  be  removed  prior 
to  license  termination,  and  the  present 
wording  appears  to  require  that  these 
systems  be  used  and  maintained. 
Moreover,  temporary  systems  are 
typically  used  for  effluent  treatment  and 
the  rule  should  be  modified  to  describe 
only  those  systems  that  are  appropriate. 

Response.  Section  50.36a(a)(l)  is 
intended  to  ensure  that  operating 
procedures  for  any  waste  treatment 
systems  used  to  control  effluents  be 
maintained  and  used  to  existing  release 
criteria,  and  not  that  the  systems  be 
used  and  maintained  when  no  longer 
necessary.  However,  in  response  to  the 
comment,  S  50.36a(a)(l)  has  been 
modified  from  the  proposed  rule  so  that 
systems  that  are  no  longer  necessary  can 
be  eliminated  from  compliance 
requirements. 

Comment:  Section  50.47.  A  defueled 
plant  that  has  ceased  operation  warrants 
a  material  reduction  in  the  scope  of  its 
offsite  emergency  planning 
requirements  because  the  credibility  of 
any  offsite  consequences  are  reduced. 


Beyond  the  spent  fuel  pool,  there  is  not 
sufficient  source  term  to  justify 
emergency  plans.  This  also  pertains  to 
appendix  E  to  part  50  and  the 
requirements  in  §  S0.54(t)  concerning 
periodic  review  (frequency  and  scope) 
of  the  licensee's  emergency 
preparedness  program. 

Response.  Consideration  of  the 
potential  radiological  consequences  of 
hot,  high-density  packaged  fuel  in  the 
spent  fuel  pool  is  still  ongoing. 
Modifications  to  this  requirement,  if 
made,  will  be  developed  at  a  later  time. 

Comment:  Section  50.48.  While  some 
commenters  agreed  with  the  concept  of 
a  fire  protection  plan  through  the  end  of 
decommissioning,  one  found  the 
proposed  language  overly  restrictive, 
vague,  and  ambiguous,  lliis  commenter 
stated  that  once  the  permanently 
removed  spent  fuel  is  certified  to  no 
longer  be  a  fire  protection  concern,  an 
industrial  fire  protection  program  could 
be  adequate  in  most  cases.  Several  other 
commentera  noted  that  there  are  other 
ongoing  NRC  acUvities  to  improve 
current  fire  protection  regulations,  and 
if  actions  are  taken  now,  they  should 
only  be  based  on  "significant  hazards" 
considerations. 

Response.  These  modified 
requirements  have  been  coordiruited 
with  ongoing  NRC  activities  regarding 
the  unprovemeni  of  fire  protection 
regulations.  Also,  see  the  response  to 
§50.47  regarding  spent  fuel 
considerations.  As  presently  configured. 
Ere  protection  regulations  apply  only  to 
operating  reactor  facilities.  'The  need  for 
an  ongoing  fire  protection  program, 
albeit  a  modified  one,  remains  after  the 
facility  has  ceased  reactor  operations. 
The  final  role  provides  a  performance- 
based  program  that  can  readily  be 
modified  during  the  decommissioning 
process  to  address  residual  hazards. 

Comment:  Section  50.49.  Electric 
equipment  required  for  protection  of 
spent  fuel  outside  the  reactor  does  not 
meet  the  definition  of  equipment 
defined  by  S  50.49(b).  The  discussion  in 
the  final  rule  should  be  corrected  to 
note  that  the  environmental 
qualifications  regulations  apply  to 
selected  safety  and  non-safety  related 
equipment  as  described  in  S  50.49(b). 

Response.  No  modifications  to  the 
propoeed  rule  are  necessary.  However, 
the  environmental  qualifications 
regulations  apply  to  selected  safety  and 
non-safety  related  equipment  as 
described  in  §50. 49(b). 

Comment :  Section  50.51.  Section 
50.Sl(b)  should  be  deleted  because  it  is 
redundant.  If  it  is  kept,  the  requirements 
on  the  continuation  of  a  license  should 
be  clarified  to  affirm  that  other 
operating  reactors  would  be  unaffected 
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whan  the  operating  licanm  of  one 
reactor  haa  been  terminated  at  a  multi- 
reactor  site.  Section  50.51(b)(1)  should 
be  clarified  to  indicate  that,  at  sites  that 
have  an  intervening  reuse  but  do  not 
require  decontamination  to  unrestricted 
releeae,  decontamination  would  not 
need  to  occur  until  the  end  of  the  reuse 
period. 

Retponse.  Section  S0.51(b)  is  not 
redundant  and  vriU  not  be  deleted.  This 
section  in  the  final  rule  has  been 
modified  to  clarify  that  an  expired 
license  for  a  nucleer  reactor  facility  that 
has  paimanantly  caaaed  operations  is 
not  tnminated  until  the  dommission 
lenninates  it  This  provision  further 
clarifies  what  conditions  prevail  under 
such  drcumataiicas.  At  a  multi-reactor 
site,  each  reactor  is  individually 
licmaed  and  actions  are  apphed 
accordingly.  The  final  rule  addressing 
the  radiological  criteria  for 
deconuniasioning  will  address  the  issue 
of  raatiictad  releue  options.  Under  the 
proposed  rule,  such  restrictions  would 
have  to  ensure  that  mambets  of  the 
public,  in  the  event  the  restrictions  fiUI, 
«n>uld  not  receive  a  dose  in  excess  of 
100  mrem  per  year.  Unless  the  facility 
remained  under  licanae,  individuals 
having  acoeaa  to  the  facility  would  be 
considered  members  of  the  public 

Coaiinent:  Section  50.54(g).  The 
antitrust  law  requirements  for  a  luaclui' 
that  has  permanently  ceased  operatioiu 
and  permanently  defueied  should  be 
reevaluated  for  applicability. 

Hetponae.  Section  50.54(g]  simply 
provides  that  the  issiianoe  of  an  NRC 
license  doea  not  relieve  the  licensee 
from  compliance  with  the  antitrust  laws 
specified  in  Section  105  of  the  Atomic 
Eneigy  Act,  and  that  the  NRC  may  take 
appropriate  action,  including 
suspension  or  revocation  of  the  license, 
if  a  court  finds  the  licensee  to  have 
violated  any  provisions  of  such  antitrust 
laws.  This  subsection  of  the  regulation 
is  sufficiently  flexible  that  there  is  no 
reason  to  modify  or  delete  it  with 
respect  to  a  facility  that  has  ceased 
operations  or  is  permanently  defueied. 

Comment:  Paragraphs  (kf,  {I),  and  (mj 
of  i  50. 54.  The  requirement  for  licensed 
operators  should  be  eliminated  or 
reduced  because  reactivity  changes  can 
only  occur  during  the  initial  stages  of 
decommissioning  in  connection  with 
repositioning  foel  assemblies  in  the 
spent  fiiel  pool.  With  reference  to 
%  50.S4(i).  the  scope  of  the  operator 
requalification  program  and  limitations 
on  a  licensee's  freedom  to  modify  it 
should  be  reduced^t  facilities 
undergoing  decommissioning. 

Response.  Consideration  or  these 
issues  is  ongoing  and  may  result  in 
future  rulemaking. 


CoflunenL'  Section  S0.S4fw).  Onsita 
ppmerty  damage  insurance  for  a  facility 
undergoing  deconuniasioning  should  be 
elimirtated  or  substantially  modified. 

Response.  Considaration  of  the 
potential  radiological  consequences  of 
hot,  high-density  packaged  fuel  in  the 
spent  fiiel  pool  is  still  ongoing. 
Modifications  to  this  requirement,  if 
made,  will  be  developed  at  a  later  time. 
Comment:  Section  50.55a.  Pertaining 
to  codes  and  standards  requirements,  it 
should  be  noted  that  $S  S0.55a  (a),  (f), 
and  tgj,  inservice  testing  requirements, 
do  not  apply  to  permanently  defueied 
reactora  because  the  plant  is  iu>t 
operatiiw  and  there  is  no  need  to  apply 
the  regulation. 

Response.  No  change  is  necessary 
becauae  these  requirements  provide 
assurance  that  relevant  portions  of  the 
facility  are  maintained  functional  or 
operational  to  adequate  standards  so 
they  are  opaniUonally  capable. 
Comment:  Section  50.83.  The 
requirements  on  the  loss  of  all  ac  power 
should  not  apply  to  decommissioning 
because  the  potential  for  significant 
radiological  consequences  is  vary  low 
(there  is  a  low  prabability  of  incident 
and  long  recovery  time). 

Response.  Consideretion  of  the 
potential  radiological  consequences  of 
hot,  high-density  packaged  foel  in  the 
spent  fuel  pool  is  still  ongoing. 
Modifications  to  this  requirement,  if 
made,  will  be  developed  at  a  later  time. 
Comment:  Section  50.65.  Monitoring 
maintenance  for  a  permanently 
shutdown  and  defueied  facility  on  any 
of  its  structures,  systems,  or  componants 
(SSC)  to  levels  required  by  the  current 
maintenance  rule  is  uimacsssary. 
Permanently  shutdown  and  defueied 
facilities  can  no  longer  experience  the 
levels  of  mechanical  stresses  associated 
with  an  operating  plant.  Therefore,  the 
industry  interprets  the  proposed  rule  to 
mean  that  the  maintenance  program 
only  applies  to  the  safe  storage  of  fuel. 
The  relative  risks  from  a  shutdown 
plant  allow  requirements  in  existing 
technical  specifications  and  other 
administrative  programs  to  provide 
adequate  assurance  for  safe  fiiel  storage. 

Response.  The  maintenance  rule, 
S  50.65,  requires  that  the  performance  or 
condition  of  all  structures,  systems,  and 
components  (SSCs)  described  in 
§  S0.6S(b)  be  included  in  the  scope  of 
the  rule.  Under  the  current  rule, 
licensees  are  permitted  flexibility  in  the 
goals  that  are  established  and  the 
monitoring  that  is  performed  for  these 
SSCs.  The  NRC  agrees  that  the  stresses 
on  most  SSCs  in  an  operating  plant  are 
greater  than  those  associated  with  a 
shutdown  and  defueied  plant.  The  final 
rule  allows  the  scope  to  be  limited  to 


those  SSCs  associated  with  the  storage, 
control,  and  maintenance  of  spent  fuel 
in  a  safe  condition  in  a  manner  that 
provides  reasonable  assurance  that  the 
SSCs  are  capable  of  performing  their 
intended  function. 

Comment:  Section  50.72.  The 
imnisdiale  notification  requirements  for 
operating  nuclear  power  reactors  should 
not  apply  to  permanently  defueied 
reactors  or,  if  applicable,  should  be 
significantly  modified.  liegarding 
$50.72(a)(i),  there  should  be  no 
requirement  to  use  the  Emergency 
Notification  System  or  Emergency 
Response  Deta  Systems. 

Response.  The  NRC  did  not  adopt  this 
comment.  Notification  requirements  for 
events  such  as  abnormal  releases  snd 
overexposures  are  examples  of  required 
reports  that  are  necessary. 

Comment:  Section  50. 1 1 1 .  Criminal 
penalties  should  not  be  imposed  for 
deconunissioning  activities  because 
they  are  not  so  important  to  public 
health  and  safety  that  licensees  need  be 
subject  to  them.  £>ecommissioning 
activities  for  reactor  liceruees  should 
not  be  treated  any  difierently  than  for 
other  radioactive  material  licensees. 

Response.  The  Commission  believes 
that  certain  actions  are  essential  in 
initiating  the  decommissioning  process 
(e.g.,  certifying  to  permanent  cessation 
of  operation  and  permanent  removal  of 
fuel  from  the  leactor  vessel,  and 
submittins  a  PSDAR)  and  should, 
therefore,  De  treated  as  substantive  «dth 
respect  to  the  criminal  penalty 
provisions  of  the  Atomic  Energy  Act 
Decommissioning  actions,  when 
initiated  improperly,  have  a  potential 
far  significant  consequences  regarding 
heohn,  safety,  and  the  environment. 
Willful  violations  of,  attempted 
violations  of,  or  conspiracy  to  violate, 
§  50.82  would,  therefore,  be  a  matter  of 
significant  concern  to  the  NRC.  Thus, 
the  NRC  is  retaining  the  addition  of 
§  50.82  to  the  list  of  regulations  to 
which  criminal  sanctions  apply. 

Comment:  Section  140.11.  Concerning 
Price  Anderson  financial  protection, 
permanently  shutdown  and  defueied 
facility  licensees  should  be  permitted  to 
withdraw  from  the  secondary  financial 
protection  layer,  and  single  units  should 
be  given  a  reduction  in  the  primary 
level  of  coverage  (e.g.,  $100,000,000). 

Response.  Consideration  of  the 
potential  radiological  consequences  of 
hot,  high-density  packaged  fuel  in  the 
spent  fuel  pool  is  still  ongoing. 
Modifications  to  this  requirement,  if 
made,  will  be  developed  at  a  later  time, 
OS  will  considerations  of  fuel  stored  in 
an  ISFSI. 

Issue  10 — Termination  of  License 
Requirements. 
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Most  of  the  commentere  in  favor  of 
the  rule  supported  the  deconunissioning 
requirements  for  termination  of  the 
license  in  the  proposed  rule.  However, 
several  of  these  commentere  stated  that 
approval  of  the  license  termination  plan 
should  not  require  an  amendment  or 
opportunity  for  a  hearing.  They  believe 
that  if  the  plan  is  made  available  for 
public  comment,  existing  regulations 
provide  ample  opportunity  for  public 
participation  and  the  AEA  does  not 
require  a  hearing.  Another  commenter 
noted  that  once  the  spent  foel  is  off  the 
site,  the  hazard  is  reduced  so  there  is  no 
safety,  technical,  or  legal  basis  for  NRC 
approval  of  a  detailed  decommissioning 
plan  or  PSDAR.  A  commenter  pointed 
out  that  the  use  of  the  proposed  §  50.50, 
which  includes  the  four  criteria 
(S  50.59(e)),  addresses  the  unique 
circumstances  associated  with  the 
decommissioning  activities.  If  some 
activities  do  not  satisfy  the  requirements 
of  §  50.59  and  a  license  amendment  is 
required,  interested  parties  would  have 
an  opportunity  to  request  a  hearing.  The 
approval  of  the  plan  by  amendment  and 
the  opportunity  for  a  bearing  are  not  for 
reasons  of  health  and  safety;  moreover, 
any  interested  party  could  always 
petition  for  a  bearing  under  §  2.206. 
Another  conunenter  made  similar 
comments  and  went  even  further  in 
stating  that  if  standards  for  radioactive 
release  are  clear,  meeting  the  objective 
of  terminating  the  license  should  be 
easily  demonstrated  without  the  need 
for  approval  of  a  plan  or  license 
amendment:  and  that  the  plan  should  be 
available  to  the  NRC  for  information 
only. 

Response.  The  requirement  for 
submittal  of  a  termination  plan  is 
retained  in  the  final  rule  because  the 
NRC  must  make  decisions,  required  in 
the  current  rule  on  the 
decommissioning  plan,  regarding  (1)  the 
licensee's  plan  for  assuring  that 
adequate  funds  will  be  available  for 
final  site  release;  (2)  radiation  release 
criteria  for  license  termination,  and  (3) 
adequacy  of  the  final  survey  lequired  to 
verify  that  these  release  criteria  have 
been  met.  A  public  meeting  is 
considered  necessary  at  the  license 
termination  stage  to  inform  the  public 
about  the  licensee's  proposed 
termination  activities  and  to  provide  an 
opportunity  for  public  comment  on 
those  proposed  activities.  Tlie  NRC  has 
also  made  the  determination  that  license 
termination  is  an  action  of  sufficient 
significance  as  to  warrant  an 
opportunity  for  a  public  hearing  on 
NRC's  decision  r^arding  the  licensee's 
proposed  termination  activities. 


Specific  comments  concerning  the 
license  termination  plan  were  provided 
by  several  commentere. 

Comment  a.  The  timing  of  the  license 
termination  plan  is  not  explicit  in  the 
proposed  rule,  %  S0.82(a)(8).  and  it  is  not 
clear  whether  the  rule  permits 
dismantlement  activities  before 
submittal  or  approval  of  the  license 
termination  plan. 

Response.  The  final  rule  permits 
dismantlement  activities  90  days  after 
PSDAR  submittal  unless  the  NRC 
interposes  an  objection.  The  license 
termination  plan  must  be  submitted 
within  2  years  of  the  licensee's  expected 
date  of  license  termination  (the  date 
specified  in  the  PSDAR  or  supplement). 

Comment  b.  The  NRC  does  not 
explain  or  support  the  need  for  the 
elements  of  the  plan,  discussed  in 
proposed  §  50.82(a)l8)(ii)  (A)-(G).  The 
current  rule,  under  g  50.82(d).  simply 
requires  updated,  detailed  plans  before 
the  start  of  decommissioning. 

Response.  The  final  rule  permits 
major  decommissioning  activities 
(dismantlement)  to  be  performed  using 
the  §  50.59  process.  Because  a 
decommissioning  plan  is  no  longer 
required,  the  requirements  for  the 
license  termination  plan  are  less 
complex  than  those  that  are  currently 
required  for  a  decommissioning  plan. 
The  license  termination  plan  provides 
documentation  on  the  remaining 
activities  necessary  to  terminate  the 
license  and  Includes  consideretion  of 
remediation  aspecis  that  could  involve 
license  termination  under  either 
unrestricted  or  restricted  release 
conditions  (once  the  rulemaking  on 
acceptable  residual  release  criteria  is 
final).  The  site  characterization, 
description  of  the  remaining 
dismantlement  activities  and  plans  for 
site  remediation  are  necessary  for  the 
NRC  to  be  sure  thet  the  llcenseewill 
have  adequate  fonds  to  complete 
decommissioning  and  that  the 
appropriate  aclion.'s  will  be  completed 
by  the  licensee  to  ensure  that  the  public 
health  and  safety  will  be  protected.  The 
language  of  S  S0.82(8)(a)(ii)  (B)  and  (F) 
in  the  proposed  rule,  now 
S50.82(a)(9)(ii)  (B)  and  (F)  in  the  final 
rule,  has  been  changed  to  more  clearly 
reflect  the  intent  of  these  requirements. 
Thus,  element  (A)  now  requires 
identification  of  remaining 
dismantlement  activities,  and  element 
(F)  now  requires  an  updated  site- 
specific  estimate  of  remaining 
decommissioning  costs. 

Comment  c.  One  commenter 
questioned  how  multiple  sites  will  be 
addressed.  Another  commenter  staled 
that  a  sin^e  license  termination  plan 


should  be  encouraged  for  multi-reactor 
sites. 

Response.  Reactors  at  a  multi-reactor 
site  are  individually  licensed  and 
licensing  actions  are  applied  to  the 
individual  licenses.  A  licensee  would 
not  be  prohibited  from  submitting  a 
single  license  termination  plan  for  the 
multi-reactor  site,  but  the  NRC  would 
address  terminating  each  license 
separately. 

Issue  1 1 — License  Termination: 
Additional  comments. 

Comment.  A  commenter  stated  that 
the  need  for  a  hearing  when  the  licensee 
submits  the  license  termination  plan  for 
approval  should  be  reconsidered.  If  the 
licensee  meets  the  requirements  of  the 
termination  plan  and  applicable 
regulations,  there  would  be  no  issues  to 
adjudicate.  Another  commenter  stated 
that,  concerning  the  subpart  L 
pnx»edings,  the  NRC  should  issue  a 
clear  statement  of  policy  to  eliminate 
the  potential  for  significant  litigation. 
Several  commenters  staled  that  if 
subpart  L  is  to  be  used  for  hearings,  it 
appears  necessary  to  change  the  title  of 
subpart  L  to  include  Part  50  licensees. 
Finally,  a  commenter  stated  that  the 
applicability  of  Subpart  L  hearings 
should  be  incorporated  into  $  2.700  as 
well  as  S  2.1201. 

Response.  With  respect  to  the 
termination  plan,  the  Commission 
recognizes  that  ongoing  rulemaking 
proosedings  may  result  in  establishing 
criteria  for  the  restricted  release  of  sites. 
Even  if  a  heering  is  not  legally 
mandated  at  the  termination  stage  as 
argued  by  some  commenteis,  the 
Commission  views  it  as  appropriate  to 
use  the  amendment  process  for  approval 
of  termination  plans,  including  the 
associated  opportunity  for  a  bearing,  to 
allow  public  participation  on  the 
specific  actions  required  for  license 
termination.  In  particular,  the 
Conunission  has  determined  that,  if  a 
hearing  is  requested  on  the  termination 
plan,  tbe  hearing  must  be  completed 
before  release  of  the  site.  This  action 
will  help  ensure  meaningful  public 
input  on  any  proposal  for  restricted 
release  of  the  site.  Given  that  a  lengthy 
period  (up  to  60  years)  may  pass 
between  the  PSDAR  stage  and  the 
termination  stage,  and  given  that  final 
release  criteria  are  still  being  developed 
that  may  include  restricted  release  of  a 
site,  the  Commission  views  a  license 
amendment  process  as  appropriate, 
along  with  the  associated  opportunity 
for  a  bearing,  whether  or  not  such 
hearings  are  mandated  by  legislation. 
Finally,  the  changes  proposed  by  the 
commenters  concerning  the  change  of 
titie  of  subpart  L  to  include  part  50 
licensees  and  the  incorporation  of 
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subpart  L  applicability  into  $$  2.700  and 
2.1201  are  unneosMaiy  because  the  rule 
already  addressee  these  considerations. 

Comment,  Many  cominenters 
expressed  confusion  on  when  a  subpart 
L  or  subpart  G  hearing  would  be 
appropriate.  One  commenter  noted  that 
once  hiel  is  out  of  the  reactor  vessel  and 
in  dry  storage,  there  is  no  diflerence 
between  storage  on  or  off  site  and  that 
reference  to  the  subpart  G  hearing 
should  be  deleted.  Another  commenter 
wanted  a  clarification  of  what  is  meant 
by  removing  fuel  from  the  site  (i.e., 
under  a  part  72  license).  Another 
commenter  suggested  that  the  wording 
to  S  2.1Z01(a)(3)  be  clarified  concerning 
permanent  removal  of  fuel  from  the  site 
to  an  authorized  facility.  One 
commenter  inquired  as  to  whether  a 
license  could  be  terminated  if  the 
licenaee  r«noved  the  fuel  to  an  onsite 
ISFSI. 

Response.  The  final  rule  cleerly 
indicates  that  once  the  fuel  is  removed 
from  the  licensed  part  SO  facility  the 
power  reactor  fadlity  can  be  treated  as 
a  materials  facility  where  a  siibpart  L 
hearing  is  appropriate.  If  fiiel  remains  at 
the  focility,  a  subpart  G  hearing  is 
appropriate.  If  the  fuel  is  in  an  ISFSI, 
that  part  of  the  affected  site  is  regulated 
under  a  part  72  license  and  would  no 
longer  be  regulated  under  the  part  SO 
license.  The  wording  in  §  Z.1201(a)(3) 
has  been  changed  to  "removal  of  fuel 
hxnn  the  part  50  facility,"  rather  than 
"from  the  site."  and  means  either 
removal  ofbite  lo  an  authorized  fadlity 
or  to  an  onsite  fadtity  (ISFSI)  not  under 
the  part  SO  license. 

G}mment.  Many  commenters  did  not 
see  the  need  for  an  environmental 
review  at  the  license  termination  stage, 
and  one  suggested  that  it  be  considered 
a  categorical  exclusion.  Another 
commenter  stated  that  if  there  were  to 
be  an  enviroiunental  review,  its  scope 
should  be  restricted  to  whether  the 
licensee's  controls  and  methods  for 
mitigation  of  radiation  will  meet  the 
standards  adopted  in  $  20.1405  of  the 
prmosed  residual  radiation  criteria  rule. 

Besponse.  At  the  license  termination 
stage,  an  environmental  assessment  or 
impact  statement  will  be  requited  when 
the  license  is  amended.  Following 
resolution  of  another  ongoing  NRC 
rulemaking  activity  that  is  considering 
adoption  of  radiological  release  criteria, 
a  categorical  exclusion  may  be  adopted 
that  would  eliminate  the  requirement 
for  an  environmental  assessment  or 
impact  analysis,  except  in  the  case  of  a 
restricted  release  of  a  site. 

Comment.  A  few  comments  addressed 
proposed  changes  to  S  51.53  concerning 
requirements  for  environmental  impact 
considerations.  One  commenter  stated 


that  the  first  sentence  of  the  first 
paragraph  of  §51. S3(b)  should  be 
deleted  to  be  consistent  with  the 
concept  that  "a  license  amendment 
authorizing  decotiunissioning  activities" 
is  no  longer  required.  Revised  wording 
should  begin  with  "each  applicant  for  a 
license  amendment  approving  a  license 
termination  plan  or  decommissioning 
plan."  Another  commenter  stated  that 
$51.53  should  be  revised  to  reflect  the 
bet  that  the  proposed  rule,  if  adopted, 
would  not  require  an  amendment  that 
authorizes  the  conduct  of 
decommissioning  activities,  because 
neither  the  existing  nor  the  proposed 
decommissioning  process  requires  a 
license  amendment  to  approve  a 
decommissioning  plan.  Therefore  the 
first  paragraph  of  this  section  should  be 
reworded  as  "[Elach  applicant  for 
license  termination  upon  submittal  of 
the  license  termination  plan  under 
S  50.62  of  this  chapter  either  for 
unrestricted  use  or  based  on  continuing 
use  restrictions  applicable  to  the  site, 
•   *  •  shall  submit  *  *  '"A  similar 
change  was  stated  to  be  needed  in 
$51.95  for  the  same  reasons.  Finally,  a 
commenter  noted  that  §  Sl.S3(b)  as  well 
as  S  51.95(b)  refer  to  "applicants  *  *   * 
for  a  utilization  bdlily,"  which  does 
not  seem  to  be  an  element  of  the 
proposed  rule  and  should  be  deleted: 
also,  $  5 1 .95(b)  does  not  mention 
approval  of  a  license  amendment  for 
license  termination  or  a 
decommissioning  plan,  which  is  an 
omission  and  should  be  consistent  with 
$  51.53(b). 

Besponse.  No  change  was  made  to 
this  section  because  the  non-power 
reactor  facilities  are  still  required  to 
submit  a  decommissioning  plan.  For 
non-power  reactors,  the  currant  rule 
remains  essentially  unclianged  and 
requires  submittal  of  a  decommissioning 
plan  that  is  approved  through  license 
amendment.  The  non-power  reactor 
licensee  must  also  submit  an 
appropriate  supplemental 
environmental  report  and  the  NRC  must 
do  an  EA  as  part  of  the 
decommissioning  plan  approval 
process. 

Comment.  Moet  of  the  commenters 
who  were  not  in  fevor  of  the  rule 
supported  the  license  termination  phase 
requirements  but  believe  that  these 
requirements  were  not  timely  and 
should  be  implemented  in  some  manner 
at  the  initiation  phase  of 
decommissioning. 

Besponse.  During  the  initial  phase  of 
decommissioning,  the  requirements  in 
the  final  rule  are  designed  to  provide 
oversight  commensurate  with  the  level 
of  safely  concerns  experienced  in 
deimiunisstoning,  while  providing 


additional  opportunity  for  public 
comment  on  the  licensee's  proposed 
activities.  The  final  rule  requirements 
are  based  on  NRC's  experience  with 
licensees'  use  of  the  $  50.59  process 
during  operatioiM  and  consideration  of 
the  types  of  activities  that  licensees 
would  undertake  during  the 
decommissioning  process.  Where 
appropriate,  licensing  requirements  are 
continued  through  decommissioning 
and  the  NRC  is  informed  of  each 
licensee's  planned  decommissioning 
activities.  (Additional  discussion  can  be 
found  in  the  response  to  Comment  5). 

Issue  12 — Regulatory  Guides. 

Comment.  Several  commenters 
requested  regulatory  guidance  in  the 
form  of  regulatory  guides.  These 
requests  pertained  to  a  standard  format 
and  content  for  the  PSDAR  and  license 
termination  plan  as  well  as  to  transition 
guidance  for  licensees  who  are  shut 
down  and  choose  to  adopt  the  new 
process.  Additional  guidance  was  also 
requested  for  a  regulatory  guide  that 
dealt  with  the  decommissioning 
process,  such  as  a  revision  to  Regulatory 
Guide  1.86,  "Termination  of  Operating 
Licenses  for  Nuclear  Reactors,"  that 
would  include  such  topics  as  the 
objective  and  implementation  aspects  of 
public  meeting  and  hearings,  guidance 
on  issues  the  NRC  would  consider  in 
not  giving  negative  con.sent  approval  to 
the  PSDAR  after  the  90-day  waiting 
period,  guidance  on  interpretation  and 
development  of  technical  rule 
requirements,  and  guidance,  on  the 
particulars  of  ''grandfethering." 
Additionally,  several  commenters 
requested  additional  financial  guidance, 
through  a  regulatory  guide,  on  the 
development  and  use  of  the 
decommissioning  trust  fund. 

Response.  The  NRC  intends  to  issue 
regulatory  guidance  on  the  initial  phase 
of  decommissioning.  Guidance  on  the 
standard  format  and  content  of  the 
PSDAR  will  be  issued  after  the  final  rule 
is  published.  Other  guillanca  on  the 
license  termination  phase  is  also  being 
developed. 

Issue  IJ^Elimination  of  the 
Possession-only  License  Amendment 
(POLA). 

Comment  Generally,  conunenters  in 
fevor  of  the  rule  agreed  with  eliminating 
the  POLA.  Objections  to  POLA 
elimination  from  other  commenters 
were  that  distinct  categories  between 
reactor  operation  and  cessation  of 
operation  should  be  maintained  and 
that  eliminating  the  POLA  process 
would  elimijute  a  hearing  opporttmity 
prior  to  reactor  decommissioning. 
Reflecting  the  views  of  many 
commenters  against  POLA  elimination, 
a  State  commenter  said  that  by  deleting  ' 
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the  POLA  the  NRC  would  eliminate  the 
amendment  process  that  expressly 
provides  for  State  consultation 
(S  50.91(b))  and  that  no  subpart  G 
hearing  process  would  occur  that  would 
allow  for  discovery  by  parties  lo  the 
proceeding  and  provide  a  mechanism 
for  intervention.  The  State  commenter 
held  that  the  proposed  rule  delays  the 
need  for  amendment  to  the  license 
termination  stage  when  it  is  too  late;  it 
is  needed  before  major 
decommissioning  activities  are 
undertaken.  Moreover,  at  the  license 
termination  stage,  only  a  subpart  L 
hearing  is  proposed  (no  discovery). 
Finally,  a  few  commentere  asked  why 
non-power  reectors,  which  are  less 
hazardous  facilities  (smaller  and  less 
contaminated),  can  still  request  a  POLA 
and  still  require  decommissioning  plan 
approval  while  power  reactors  no  longer 
have  this  option  or  requirement. 

Besponse.  If  fuel  is  removed  from  the 
Ucenaisd  part  SO  facility,  the  activities 
undertaken  during  decommissioning  are 
more  like  the  kinds  of  activities 
undertaken  at  a  typical  materials  fedlity 
where  the  subpert  L  process  applies. 
The  final  rule  requires  that  certain 
procedures  be  satisfied  before  a  licensee 
can  perform  major  decommissioning 
activities.  These  procedures  include 
requiring  a  PSDAR  submittal, 
conducting  a  public  meeting,  and 
allowing  a  specified  time  period  for 
NRC  review  of  the  licensee's  intended 
actions.  Other  final  rule  requirements 
prohibit  the  licensee  from  performing 
any  major  decommissioning  activity 
that  coiild  result  in  significant 
enviroiunental  impacts  not  previously 
reviewed  or  foreclose  the  release  of  the 
sits  lor  uiuestricted  use.  Written 
notification  to  the  NRC  is  required  lor 
licensee  decommissioning  activities  that 
are  inconsistent  with  those  described  in 
the  PSDAR.  including  significant 
changes  in  decommissioning  costs. 
Finally,  the  final  rule  extendis  certain 
regulatory  requirements  to 
deconunissioning.  Thus,  licensee 
activities  that  would  require  approval 
under  a  POI.j\  are  no  longer  necessary. 
The  affected  State(8)  will  be  notified 
about  the  public  information  meeting  as 
well  as  consulted  on  the  licensee's 
planned  decommissioning  activities  by 
the  NRC  prior  to  the  public  meeting. 
The  final  rule  requires  that  a  copy  of  the 
PSDAR  and  any  written  notification  of 
inconsistent  PSDAR  activities  be  sent  to 
the  affected  State(s).  In  response  to  the 
comment  concerning  why  non-power 
reactors  are  still  given  the  option  of 
submitting  a  POLA  and  still  require  a 
decommissioning  plan,  it  is  noted  that 
such  reactora  are  required  to 


immediately  dismantle,  except  for 
extenuating  drcumstances,  and  are  not 
permitted  a  storage  period  (because 
there  is  no  significant  health,  safety  or 
environmental  reason  for  delay — see 
FGQS,  NUREG0586).' 

issue  14 — "Grandhlhering" 
Considerations. 

Comment.  There  ware  several 
conunenters  who  were  concerned  that 
the  proposed  rule  did  not  significantly 
address  nor  provide  necessary  guidance 
for  "grandfathering"  issues.  Specific 
comments  in  this  area  were  that 
recognition  should  be  given  to  those 
plants  whose  decommissioning  plans 
have  been  approved  on  a  csse-by-case 
basis;  that  if  existing  bdlities  are 
grandhthered  from  any  part  of  the 
proposed  rule,  it  should  dearly  identify 
this;  that  the  proposed  rule  does  not 
adequately  implement  the 
grandfathering  option  because  the 
current  $  50.82  would  disappear  from 
the  rule  and  no  explicit  provisions 
would  exist  to  rely  on.  It  is  suggested 
that  the  NRC  keep  the  old  provision  as 
well  as  an  appUoble  alternative  and; 
that  for  grandfethering,  an 
implementation  provision  should  be 
added  to  the  rule  in  a  fashion  similar  to 
$  20.1008.  Several  commenters  also 
noted  that  guidance  needs  to  be  given  to 
those  licensees  who  are  in  various 
aspects  of  decommissioning  (used  on 
the  current  rule  requirements  and  wish 
to  switch  to  the  proposed  rule 
requirements. 

Response.  The  Commission  has 
reconsidered  the  issue  of 
"grandfethering"  and  modified  the 
language  in  the  final  rule  to  provide 
more  specific  guidance  for  nuclear 
power  reador  licensees  whose  fadlities 
are  currently  at  certain  stages  of 
decommissioning.  The  Commission  has 
decided  to  eliminate  the  provision  in 
the  proposed  rule  that  would  give  those 
licensees  that  have  an  NRC  approved 
decommissioning  plan,  before  the  date 
when  a  final  rule  became  effective,  the 
option  of  either  complying  with  the 
final  rule  requirements  or  continuing 
with  the  requirements  of  the  currently  . 
existing  rule.  All  licensees  will  be 
required  to  comply  with  the 
decommissioning  procedures  spedfied 
in  the  provisions  of  the  final  rule,  when 
it  becomes  effedive.  The  final  rule 
addresses  the  process  for  converting 
from  the  existing  rule  requirements  to 
thoee  in  the  final  rule  for  those  nuclear 
power  reador  licensees  whose  fedlities 
are  already  at  certain  stages  of 
decommissioning. 

For  power  reader  licensees  who, 
before  the  effedive  date  of  this  final 
rule,  either  submitted  a 
decommissioning  plan  for  approval  or 


an  approved  plan,  the  plan  will 
considered  as  the  PSDAR  submittal 
and  the  licensee  will  be  required  lo 
perform  decommissioning  in 
conformance  with  these  final  rule 
requirements.  However,  for  power 
reador  licensees  who  are  involved  in 
subpart  G  hearings  of  10  CFR  part  2, 
conversion  to  the  new  rule  will  not  be 
permitted  until  the  hearing  process  is 
completed.  The  public  meeting  and  90- 
day  bold  on  decommissioning  activities 
required  in  g  S0.82(a)  (4)(iiJ  and  (5)  will 
not  apply.  Those  licensees  will  be 
subject  to  any  orders  arising  from  these 
subpart  G  hearings,  absent  any  orders 
frtim  the  Commission. 

For  nudear  power  reador  fedlity 
licensees  whose  licenses  have  been 
modified,  before  the  effective  date  o' 
this  rule,  to  allow  possession  but  not 
operation  of  the  fecility,  the 
certifications  required  in  $  S0.82(aMl) 
will  be  considered  to  have  been 
submitted. 

With  regard  to  extending  current  rule 
requirements  for  "grandfethering" 
considerations,  no  current  rule 
requirements  need  be  retained  because 
the  "grandfathering"  provision  in  the 
proposed  rule  has  been  eliminated  in 
the  final  rule.  The  final  rule  covere 
conversion  from  the  existing 
requirements  for  approval  of  a 
submitted  or  approved 
decommissioning  plan,  as  described 
above,  and  is  spedfic  to  existing 
licenaee  deconunissioning  plan 
situations. 

Issue  15 — Miscellaneous  Comments. 

CommenL  Several  commenters  stated 
tiiat  die  beckfit  rule.  $50,109.  should 
apply  to  decommissioning  because  a 
proper  reeding  of  the  intent  of  that  rule 
should  cover  rulemaking  dealing  with 
decommissioning.  Otherwise,  additional 
requirements  could  be  imposed  without 
a  twnefil  cost  analysis. 

Response.  The  Commission  has 
concluded  that  the  provisions  addressed 
in  this  rulemaking  do  not  involve  a 
backfit  because  they  address  only 
readers  that  have  permanentiy  ceased 
operations  and  $  50.109  only  applies  to 
design,  construction  and  operation  of  a 
fedlity.  These  regulations  are  primarily 
procedural  in  nature  and.  to  the  extent 
they  address  nonprtxadural  matters, 
they  are  a  codification  of  existing 
process. 

Comment.  A  few  commenters  noted 
that  the  regulatory  aiulysis  for  the 
proposed  rule  did  not  evaluate  the 
alternatives  to  the  proposed  new 
regulatory  requirements  and  existing 
requirements  do  not  require  a  license 
termination  plan  or  a  lioenae 
amendment  to  approve  a  license 
termination  phn.  The  regulatory 
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analysis  does  not  accomplish  the 
objective  of  ensuring  that  all  regulatory 
burdens  are  needed,  justified,  and 
minimal. 

Response.  The  regulatory  analysis  did 
evaluate  the  alternatives  to  the  proposed 
new  regulatory  requirements.  The 
license  termination  plan  is  not  a  new 
requirement  because,  under  the  existing 
rule,  licensees  are  required  to  submit  a 
proposed  decommissioning  plan  for 
approval  within  2  years  of  permanent 
shutdown.  Currently,  licensees  who 
plan  to  delay  decommissioning  by 
including  a  period  of  storage  must 
submit  a  final  decommissioning  plan  for 
approval  before  starting 
decommissioning.  Current  NRC  policy 
is  to  approve  the  deconunissioning  plan 
by  license  amendment.  Because  the 
proposed  rule  would  permit  the  licensee 
use  of  the  S  50.59  process  to  perform 
major  dismantlement  acti^ties.  the 
license  termination  plan  is  less  complex 
than  a  decommissioning  plan  and 
covers  the  remainder  of  activities 
requiring  completion  to  tenninate  the 
license,  other  than  dismantlement 
activities.  The  changes  adopted  in  the 
rulemaking  primarily  provide  additional 
flexibility  to  licensees  that  reduces 
burden  without  reducing  safety  by 
allowing  licensees  to  undertake  the 
majority  of  decommissioning  activities 
without  first  obtaining  NRC  approval. 

ConirnenL  Several  commenters 
wanted  the  option  of  entombment  to  be 
allowed  because  restricted  release  mil 
be  allowed  when  the  residual  radiation 
criteria  rule  is  final.  Aside  from  the 
difficulty  of  disposal,  the  money  not 
spent  on  LLW  burial  is  substantial.  The 
interest  on  this  money  would  be  more 
than  adequate  to  provide  for  the 
maintenance  and  surveillance  required 
for  the  entombment  option.  The  public, 
including  local  communities,  may  be 
interested  in  not  transporting  waste 
across  state  boundaries  and  in  keeping 
funds  that  would  otherwise  be  spent  on 
disposal  within  the  community. 

Response.  The  issue  of  entombment 
was  not  addressed  in  this  rule.  The  NRC 
position  on  entombment  is  the  same  as 
in  the  current  rule.  Entombment  would 
only  be  permitted  for  very  special 
circumstances  but  would  involve  a 
continued  license  on  a  case-by-case 
basis.  The  concept  of  restricted  release 
included  in  the  proposed  rule  on 
residual  radiation  criteria  would  involve 
termination  of  the  license  with 
restrictions  in  place  to  limit  the  use  of 
the  facility  by  the  public,  but  certain 
radiological  criteria  for  restricted  release 
would  have  to  be  met. 

Coniment  Several  individual 
commenters  wanted  to  know  whether 
NRC  rules  allow  the  optional  period  of 


storage  of  the  reactor  Eacility  to  be 
longer  than  60  years  and  does  the  60- 
year  completion  date  for 
decommissioning  specified  in  the 
current  rule  consider  storage  of  fuel  in 
an  ISFSI.  One  commenter  stressed  that 
spent  fuel  should  not  be  separated  from 
any  of  the  phases  of  decommissioning 
because  this  is  a  piecemeal  approach 
and  inappropriate.  Another  commenter 
stated  that  the  licensee  should  be 
required  to  maintain  capability  to 
handle  the  fuel  for  dry  cask  storage. 

Response.  The  primary  considerations 
of  the  proposed  rule  were  procedural, 
with  emphasis  on  the  issue  of  premature 
closure.  Other  aspects  of  the  existing 
rule  were  unchanged.  A  60-year  period 
for  completion  of  decommissioning  is 
still  imposed,  subject  to  other 
considerations  delineated  in  the  current 
rule  requirements.  The  existing  rule,  as 
well  as  the  proposed  rule,  consider  the 
storage  and  maintenance  of  spent  fuel  as 
an  operational  consideration  and 
provide  separate  part  50  requirements 
for  this  purpoea  Regarding  maintaining 
the  capability  to  handle  the  fuel  for  dry 
cask  storage,  these  requirements  are 
maintained  in  10  CFR  part  72. 

Comment.  Several  commenters  noted 
that  the  requirements  of  this  proposed 
rule  and  the  proposed  residual 
radiological  criteria  rule  should  be 
coordinated  to  avoid  redundancy. 

Response.  The  two  rules  will  be 
coordinated. 

Comment  A  few  conunenters  noted 
that  a  complete  site  characterization 
should  be  included  at  the  initiation  of 
decommissioning  activities  and  that 
mandatory  site  radiological  surveys 
should  be  required  before  issuing  a  new 
license  to  establish  background 
conditioas. 

Response.  These  considerations  are 
being  addressed  during  finalization  of 
the  residual  radiological  criteria  rule. 

Comment.  Finally,  several 
commenters  requeued  that  the  NRC 
consider  the  impacts  of  the  proposed 
"safisguarxls  for  nuclear  fuel  or  high 
level  radioactive  waste"  rule  (60  FR 
42079:  August  IS,  199S)  (which  affects 
parts  60,  72,  73,  and  75)  on  this  rule 
when  that  proposed  rule  is  issued  in 
final  form. 

Response.  This  rule  is  primarily 
directed  toward  the  procedural 
requirements  necessary  for  power 
reactor  decommissionings.  Therefore, 
the  requirements  imposad  by  this  rule 
can  be  treated  independently  from  the 
other  "safeguards"  rule  under 
development.  That  rule,  when  final, 
may  modify  some  of  the  technical 
requirements  imposed  by  this  final  rule. 


Resolution  of  Comments  on  the  Draft 
Policy  Statement 

On  February  3, 1994  (59  FR  5216),  the 
NRC  published  in  the  Federal  Register 
a  draft  policy  statement  and 
accompanying  criteria  relating  to  power 
reactor  licensee  use  of  decommissioning 
trust  funds  before  NRC  approval  of 
licensees'  decommissioning  plans.  The 
proposed  rulemaking  to  amend  the 
procedural  aspects  of  decommissioning 
(60  FR  2210:  July  20, 1995)  codified  the 
position  embodied  in  the  draft  policy 
statement.  Based  on  the  NRC's 
resolution  of  comments  on  the  proposed 
rule  and  incorporated  into  this  final 
rule,  the  criteria  in  the  draft  policy 
statement  have  been  modified.  No  final 
policy  statement  will  be  issued.  Other 
changes  in  the  final  rule  pertaining  to 
licensee  use  of  decommissioning  trust 
funds  were  discussed  earlier  in  the 
section  on  Response  to  Comments. 

The  NRC  received  comments  on  the 
draft  poUcy  statement  from  the 
following  individuals  or  organizations: 

1.  Michigan  Department  of  Commerce 

2.  Citizens  Awareness  Network 

3.  Mary  P.  Sinclair 

4.  Detroit  Edison  Company 

5.  Committee  for  a  Safe  Energy  Futiue 

6.  ]on  Block 

7.  Nuclear  Energy  Institute 

8.  Yankee  Atomic  Electric  C:ompany 

9.  Virginia  Power  Company 

10.  New  England  Coalition  on  Nuclear 
Pollution 

11.  Winston  k  Strawn 

12.  Consolidated  Edison  Onnpany 

13.  Maryland  Department  of  the 
Environment 

14.  TU  Electric  Company 

^  The  public  interest  group,  individual 
commenters,  and  one  State  oppose 
allowing  any  withdrawals  from 
decommissioning  trust  funds  before  the 
NRC  approves  a  licensee's 
deconunissioning  plan,  a  procedure  that 
this  final  rule  has  discontinued.  The 
other  commenters  generally  supported 
the  draft  policy  statement,  although  they 
disagreed  with  certain  provisions  or 
took  issue  Hrilh  the  ueed  for  it.  Specific 
comments  and  observations,  and  the 
NRC  analysis  of  and  response  to  them, 
are  discussed  below. 

Specific  Comments 

Comment  1.  The  trust  agreements  may 
lumd  to  be  modified  to  include  low-level 
radioactive  waste  storage  and  disposal 
(LLW)  and  interim  spent  fuel  storage  as 
allowable  decommissioning  costs  when 
these  costs  are  incurred  as  part  of 
additional,  temporary  facilities  at 
particular  sites.  LLW  disposal  costs,  in 
particular,  should  be  able  to  be  paid 
Dom  the  deconunissioning  waste  fund 
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without  waiting  60  days  for  NRC 
approval.  Provisions  should  be  included 
for  decommissioning  nonradioactive 
structures  associated  with  the  reactor 
(Commenters  1  and  4). 

Response.  The  policy  statement  and 
this  rule  were  not  intended  to  address 
this  issue.  This  issue  is  being  addressed 
separately  (see  SECY  9&-223;  September 
1, 1995).  As  provided  in  10  CFR  50.75, 
financial  assurance  for 
decommissioning  includes  the  cost  of 
disposal  of  LLW  associated  with  reactor 
decommissioning.  If  a  temporary  bcility 
is  built  to  store  LLW  under  the  Part  50 
reactor  Ucanse,  the  trust  agreement 
should  have  been  structured  to  include 
these  costs.  Although  the  NRC 
definition  of  decommissioning  excludes 
interim  storage  of  spent  reactor  fuel,  a 
licensee  is  required  tq  provide  for  the 
cost  of  interim  spent  fijel  storage  under 
10  CFR  50.54(bb). 

With  respect  to  the  issue  of  waiving 
the  eo-day  NRC  approval  period  for 
withdrawals  to  pay  for  LLW  shipments, 
this  final  rule  eliminates  the  procedure 
to  which  this  comment  refenod. 

Comment  2.  The  NRC  should  not 
allow  decommissioning  trust  fund 
withdrawals  before  an  environmental 
assessment  is  performed  while  the 
reactor  licensee  has  a  possession-only 
license  because:  (1)  It  will  allow  large- 
scale  decommissioning  activities 
without  a  resident  NRC  inspector  on- 
site  during  the  removal  of  irradiated 
components:  (2)  it  is  inconsistent  with 
the  mandate  of  the  NRC,  which  is  to 
implement  a  submitted,  reviewed, 
publicly  evaluated,  and  approved 
decommissioning  plan  before  large-scale 
decommissioning  activities  begin:  (3) 
health  and  safety  of  the  workers  and  the 
public  can  not  be  adequately  served  by 
the  experimental  process  of  the 
component  removal  process,  and  (4) 
existing  NRC  regulations  state  that  a 
licensee  may  only  conduct  limited 
activities  prior  to  approval  of  the 
decommissioning  plan  (e.g.. 
decontamination,  minor  component 
disassembly,  shipment  and  storage  of 
spent  fiiel).  Reasonable  interpretation  of 
the  rules  does  not  require  expansion  of 
10  CFR  50.59  and/or  activities  permitted 
under  a  license  (Commenters  2,  3,  S,  6, 
and  10). 

There  could  tw  insufficient  fLoaocial 
resources  romeintng  to  deconuntssion 
Nuclear  Power  Plants  thus,  creating  a 
potential  burden  on  tlie  State  and.  serious 
impairment  of  radioactive  material  licensee '.i 
ability  to  complete  decommissioning.  Mod 
existing  decommissioning  'certifications  and 
funding  plans'  are  generally  acknowledged 
by  tile  NRC  to  already  be  severely 
UNDERFUNDED.  This  rule  would  exaceiiMte 
that  situatioa  (Conunenler  13). 


Response.  This  final  rule  addr 
the  process  that  licensees  are  to  use  for 
post-shutdown  decommissioning 
activities,  as  well  as  the  limits  on  the 
amounts  to  be  withdrawn  from 
decommissioning  trust  funds. 

By  permitting  a  licensee  to  perform 
certain  decommissioning  activities  and 
to  withdraw  funds  for  those  activities 
through  use  of  the  PSDAR  submittal 
process  required  in  the  final  rule  will 
allow  the  licensee  to  reduce  its  overall 
decommissioning  costs  by  taking 
advantage  of  lower  low-level  radioactive 
waste  disposal  costs.  This  will  benefit 
the  Ucensee  and  its  ratepayers  without 
adversely  affecting  public  health  and 
safety. 

Comment  3.  The  NRC  should  develop 
a  similar  policy  for  operating  plants  and 
should  allow  liceruwes  to  withdraw 
decommissioning  trust  funds  to  dispose 
of  structures  and  equipment  no  longer 
being  used  for  operating  plants 
(Conunenters  7, 8  (by  reference),  and 
14). 

Footnote  2  of  the  policy  statement 
should  be  revised  to  clarify  that  the 
policy  statement  does  not  apply  "to 
licensee  withdrawals- from 
decommissioning  funds  for  operating 
plants"  rather  than  stating  that  the 
policy  statement  does  not  apply  "to 
licensees  with  operating  nuclear 
reactore"  (Commenter  11). 

Response.  The  NRC  has  concluded 
that  allowing  decommissioning  trust 
fijuid  withdrawals  for  disposals  by 
nuclear  power  plants  that  continue  to 
operate  is  not  warranted.  These 
activities  are  more  appropriately 
considered  operating  activities  and 
should  be  financed  in  that  way. 

Footnote  2  is  not  included  in  this 
final  rule. 

Comment  4.  The  policy  statement 
may  become  obsolete  if  the  NRC  adopts 
a  new  definition  of  decommissioning  as 
proposed  on  February  2, 1994  (59  FR 
4868).  This  definition  states, 
"Decommissioning  means  to  remove  a 
focility  or  site  safely  from  service  and 
reduce  residiial  radioactivity  to  a  level 
that  permits  use  of  the  property  for 
unrestricted  use  and  termination  of  the 
license,  or  (2)  release  of  the  property 
imder  restricted  conditions  and 
termination  of  the  license."  To  avoid 
obsolescence  of  the  policy  statement  as 
a  result  of  changes  in  the  definition  of 
decommissioning,  the  commenters 
recommend  replacing  all  references  to 
release  of  the  site  for  unrestricted  use 
with  "decommissioning  of  the  site 
consistent  with  the  definition  in  $  50.2" 
(Commentera  7, 8  (by  reference),  and 
11). 


Response.  The  NRC  agrees  with  this 
recommendation  and  has  changed  this 
final  rule  accordingly. 

Comment  5.  Two  commenters 
disagree  with  a  statement  in  the  draft 
policy  statement,  "If  a  licensee  of  a 
permanently  shut  down  facility  spends 
decommissioning  trust  funds  on 
legitimate  decommissioning  activities, 
the  timing  of  these  expenditures,  either 
before  or  after  NRC  approves  a 
licensee's  decommissioning  plan, 
should  not  adversely  affect  public 
health  and  safety,  provided  adequate 
funds  are  maintained  to  restore  the 
fiacility  to  a  safe  storage  configuration  in 
case  decommissioning  activities  are 
interrupted  unexpectedly"  (Commenter 
7's  emphasis).  The  commenters  state 
that  maintaining  a  viable  SAFSTOR 
option  beyond  plan  approval  should  not 
be  required  for  cases  where  another 
option  has  been  approved  by  NRC 
(Commenters  7  and  8). 

The  draft  policy  ststemeni  misuses 
the  term  "SAFSTOR"  to  mean 
maintenance  of  a  site  in  a  safe  storage 
condition  prior  to  receipt  of 
Decommissioning  Plan  approval  and 
commencement  of  decommissioning 
rather  than  a  specific  decommissioning 
alternative  defined  in  NRC  regulations 
(Commenters  11  and  14). 

Response.  Commenter  7  has 
misinterpreted  the  intent  of  this 
statement.  First,  this  part  of  the  policy 
statement  was  drafted  to  make  the  point 
that  any  expenditures  for 
decommissioning  activities  normally 
viewed  as  necessary  would  not  be 
detrimental  to  public  health  and  safisty, 
notwithstanding  the  timing  of  these 
expenditures,  unless  they  were  large 
enough  to  prevent  the  licensee  from 
returning  its  fecility  to  a  safe  storage 
configuration  if  the  decommissioning 
pnxsss  were  to  go  awry.  This  is  not  the 
same  as  requiring  a  hcensee  to  switch 
from  DECON  (immediate 
dismantlement)  to  SAFSTOR  after  the 
NRC  has  approved  the  licensee's 
decommissioning  plan. 

This  fiiul  rule  modifies  use  of  the 
above-referenced  criterion  for 
decommissioning  trust  fimd 
withdrawals.  However,  the  rule  corrects 
any  references  to  SAFSTOR  when  it 
means  to  address  the  general  ability  of 
a  Ucensee  to  return  its  reactor  to  safe 
storage  while  awaiting  further 
decommissioning. 

Comment  6.  Criterion  4  is  redundant 
of  the  other  criteria  (Commenters  7  and 
8).  At  a  minimum,  the  statement  should 
indicate  that  items  (c)  and  (d)  of 
criterion  4  do  not  require  NRC  approval 
before  a  licetuee  undertakes  the 
propoeed  activities  (Commenter  8). 
Redundancies  can  be  eliminated  by 
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factoring  the  first  three  criteria  into 
criterion  4.  However,  issuance  of  the 
policy  statement  based  on  criterion  4  (or 
the  other  criteria)  is  premature  in  that 
the  NRC  is  currently  oonsiderine  more 
definitive  guidance  on  acceptabla  pre- 
plan-approval  decommissioning 
activities  (Commenter  11). 

Besponse.  The  NRC  agrees  that  some 
confusion  may  have  arisen  by  including 
criterion  4  in  the  policy  statement.  The 
NRC  included  this  criterion  to  provide 
guidance  on  the  allowed 
decommissioning  activities  as  opposed 
to  the  use  of  decommissioning  trust 
funds  for  those  activities.  Criterion  4  is 
a  quote  &om  Commission  guidance  in 
the  SRM  of  January  14. 1993.  and,  to 
some  degree,  overlaps  the  other  criteria 
of  the  policy  statement.  The  NRC  has 
removed  criterion  4  as  a  separate 
criterion  in  this  final  rule. 

Comment  7.  The  "ancillary  issue"  in 
the  draft  policy  statement  should  be 
expanded  to  include  a  number  of 
expenses  that  are  paid  out  of 
decommissioning  trusts  by  operating 
plants  well  in  advance  of  licensee 
preparation  and  submission  of  the 
decommissioning  plan.  These  expenses 
include,  but  are  not  limited  to.  trust 
fees,  investment  manager  fees,  income 
taxes,  and  periodic  site-specific  studies 
(Commenters  7, 8  (by  refbience),  11.  and 
14). 

The  policy  statement  should  be 
revised  to  state  specifically  that  if  a 
licensee  determines  that  it  meets  the 
criteria  foi'de  minimis  withdrawals,  it 
need  not  request  permission  from  the 
NRC  to  use  these  funds  (Commenter  8). 

*  *   *  The  section  dealing  with  'de 
miDimii'  withdrawals  for  developing  the 
decommissioning  plan  also  seems  to  be 
outside  the  original  intent  for  use  of  these 
funds.  These  withdrawals  may  seem  lo  be  a 
minor  portion  of  funds  allocated  for 
decommissioning,  but  it  starts  a  process  that 
would  allow  utilities  to  tap  these  funds,  if 
they  can  fit  activities  into  the  definition  of 
decommissioning  or  simply  request  to  use 
these  funds  for  other  purposes  •  '   •  Other 
uses  are  unacceptable,  even  if  they  are 
subject  to  prior  regulator  approval 
(Commenter  13). 

Besponse.  The  intent  of  the  ancillary 
issue  was  to  allow  de  minimis 
withdrawals  from  decommissioning 
trust  funds  of  up  to  $5  million  for 
decommissioning-related  administrative 
and  other  expenses  without  prior  NRC 
consent  notwithstanding  the  operating 
status  of  the  plant.  The  final  rule  has 
changed  this  withdrawal  aipounl  to  up 
to  3  percent  of  the  generic  amount 
specified  in  S  50.75(c).  This  withdrawal 
amount  is  for  purposes  of  planning  for 
decommissioning  (paper  studies)  and 
pertains  to  licensees  of  operating  as  well 


as  permanently  shut  down  plants. 
Permission  from  the  NRC  to  use  these 
funds  in  de  minimis  amounts  is 
unnecessary  as  long  as  the  amount  and 
purpose  of  the  withdrawal  is 
documented. 

With  respect  to  Commenter  13's 
concerns,  the  NRC  has  specified  a 
maximum  limit  for  de  minimis 
withdratvals.  If  a  licensee  were  to 
exceed  this  limit  or  use  funds  for  non- 
decommissioning  purposes,  it  would  be 
subject  to  NRC  enforcement  action. 

Comment  8. The  NRC  has 

neither  articulated  the  reasons  why  this 
detailed  level  of  oversight  (discussed  in 
the  policy  statement)  is  needed,  nor  has 
the  NRC  provided  specific  examples  of 
potential  waste  and  misuse  of  funds  that 
would  warrant  their  proposed  oversight 
*  *  *  Absent  an  appropriate 
justification  for  the  implementation  of 
this  policy  statement.  *   •  *  this  policy 
statement  represents  regulation  without 
benefit  (and  that  NRC  concerns 
expressed  in  the  policy  statement)  are 
not  tangible  for  decommissioning." 
Thus,  the  policy  statement  should  not 
be  issued  (Commenter  9). 

Also,  "the  draft  policy  statement 
provides  no  basis  for  the  NRC's 
conclusion  that  prior  NRC  review  of 
pre-plan-approval  decommissioning 
fund  expenditures  should  be  required." 
The  draft  policy  statement  may  satisfy 
the  Commission's  directive  to  the  NRC 
staff  to  develop  a  policy  without 
including  an  approval  mechanism 
(Coimnenter  11).  , 

The  draft  policy  statoment  is  not  clear 
as  to  the  purpose  of  the  NRC  review  of 
decommissioning  expenditures  before 
decommissioning  plan  approval.  The 
only  reason  for  the  review,  given  in  the 
statement  of  policy,  is  to  ensure  the 
health  and  safety  of  the  general  public. 
There  are  other  regulatory  mechanisms 
for  evaluating  the  activity  for  which  the 
funds  are  withdrawn  without  reviewing 
the  actual  withdrawal  from  the  fund. 
The  expenditure  of  decommissioning 
trust  fluids  for  legitimate 
decommissioning  activities  is  an 
economic  and  not  a  safety  concern 
(Commenter  14). 

Besponse.  Although  the  NRC  did  not 
include  specific  examples  of  waste  and 
misuse  of  funds  in  the  policy  statement, 
as  with  any  industrial  process,  costly 
mistakes  can  conceivably  occur  in 
decommissioning.  The  NRC  also 
disagrees  that  codifying 
decommissioning  trust  fund 
withdrawals  represents  regulation 
without  benefit.  The  NRC  has 
specifically  promulgated 
decommissioning  requirements  in  10 
CFR  50.82  that  include  licensee  PSDAR 
submittal  process  that  is  intended  for 


keeping  the  NRC  and  public  informed  of 
the  licensee's  planned  decommissioning 
activities.  The  intent  of  the  regulations 
is  to  require  licensees  to  maintain  the 
entire  amount  of  funds  needed  for 
decommissioning  in  a  specified 
assurance  mechanism  until  the  funds 
are  used  for  their  intended 
decommissioning  activities. 

The  PSDAR  is  closely  tied  lo  a 
licensee's  provision  of  assurance  to  fimd 
the  decommissioning  activities 
adequately.  Without  any  NRC  criteria 
for  expenditures  before  the  PSDAR 
submittal  process  is  completed,  the 
decommissioning  trust  hind  could 
become  a  shell  and  thus  defeat  the 
purpose  of  NRC  decommissioning 
funding  assurance  regulations.  Because 
of  the  safety  implications  of  inadequate 
decommissioning  funds,  the  NRC 
believes  it  has  responsibility  for 
specifying  withdrawal  rates, 
notwithstanding  the  reviews  that  rate 
regulators  may  perform. 

Comment  9.  Trust  fund  withdrawals 
should  also  be  permitted  for  early 
decommissioning-related  activities  that, 
although  not  themselves  directly 
reducing  radioactivity  at  the  site,  will 
significantly  bcililate  such  activities 
when  they  subsequently  occur 
(Commenters  11  and  12). 

Besponse.  In  this  fiiul  rule, 
withdrawals  for  planning  activities  aia 
allowed  before  completion  of  the 
PSDAR  process. 

Comment  10.  The  NRC  should  clarify 
footnote  2  lo  indicate  that  it  applies  to 
licensees  of  mulli-unit  sites.  "So  long  as 
usage  of  trust  withdrawals  is 
identifiable  with  the  shut  down  reactor 
and  does  not  diminish  decontamination 
funding  subsequently  available  for 
reactors  which  are  continuing  to 
operate,  there  is  no  reason  why  multi- 
reactor  licensees  should  be  treated 
differently  than  single-reactor  licensees 
for  purposes  of  this  policy  statement" 
(Commenter  12). 

Besponse.  The  NRC  agrees  with  this 
statement.  However,  footnote  2  is  not 
included  in  this  final  rule. 

Comment  II.  "If  the  NRC  believes 
that  NRC  review  and  approval  of  pte- 
plan-approval  decommissioning 
expenditures  is  necessary,  it  should  act 
through  rulemaking  rather  than  policy 
*   •   '  Since  prior  NRC  review  of 
decommissioning  fund  withdrawals  is 
not  currently  required,  if  the  NRC 
wishes  to  impose  such  a  requirement,  it 
should  initiate  rulemaking  to  revise  its 
decommissioning  regulations 
accordingly"  (Commenter  11). 

Besponse.  lliis  final  rule  codifies 
criteria  for  decommissioning  trust  fund 
withdrawals.  Thus,  this  commenler's 
concerns  have  been  addressed. 


Federal  Regiater  /  Vol.  61.  No.  146  /  Monday.  )uly  29.  1996  /  Rules  and  Regulations         39295 


Comment  12.  "The  "tacit  consent' 
approach  for  reviewing  licensee 
expenditure  plans  is  inappropriate"  and 
unsupported  by  the  reasons  the  NRC 
stated  for  its  policy.  By  expressly 
preserving  the  possibility  that  it  would 
take  action  to  prevent  a  fiind 
withdrawal,  the  NRC  blurs  its  assarted 
distinction  between  review  and 
approval.  Also,  it  is  not  clear  that  "tadt 
consent"  and  "approval"  are  legally 
distinguishable  for  purposes  of 
determining  whether  the  NRC  is 
engaged  in  a  "licensing  action"  that 
could  involve  public  participation  and 
environmental  review  (Commenter  11). 

Besponse.  The  NRC  does  not  use 
"tacit  consent"  in  this  fmal  rule.  Thus, 
the  concerns  expressed  in  this  comment 
should  be  assuaged. 

CbmmenM3.^'Criterionl  *  *  • 
should  be  revised  to  eliminate  the 
provision  that  withdrawals  must  be  lor 
activities  'that  would  necessarily  occur 
under  most  reasonable 
decommissioning  scenarios.'"  This 
phrase  adds  nothing  to  the  preceding 
provision  that  the  withdrawal  must  be 
for  "legitimate  decommissioning 
activities."  Because  licensees  may  foce 
decommisaioning  expenditures  for 
activities  that  are  within  the  NRC's 
definition  of  decommissioning  but 
nonetheless  unique  to  their  plant(s),  the 
proposed  provision  is  inappropriately 
restrictive  (Commenter  11). 

Otterion  1  is  overly  restrictive  and 
burdenjonu  '  *  *  IftheNRC  wanli  to 
prevent  activities  that  preclude  release  of  the 
site  for  (uolrestricted  use  or  are  not  in 
support  of  deccmunissioning  efforts  it  should 
require  review  nf  the  activity  itself  through 
any  of  the  other  available  mechanisms  such 
as  10  C7R  S0.59  or  special  rulemaking  *  ■  • 
The  basic  premise  is  that  in  the  event  that 
there  are  circumstances  or  conditions  which 
delay  or  preclude  proceeding  with  the 
decommissioning  effort  there  will  be  funds 
available  to  place  the  plant  Id  a  storage 
condition  until  the  event  or  circumstance  is 
resolved.  Thus,  as  long  as  the  value  of  the 
hind  does  not  fall  below  the  regulatory 
required  amount  in  effect  at  the  time  of  the 
request  tlie  withdrawal  should  be  allowed. 
Thus,  the  only  requirement  should  be  that 
the  utility  document  that  (the)  activity  was  a 
legitimate  decommiaaiooing  activity  and  the 
expenditure  was  rettaonable  (Onnmentar  14). 

Besponse.  The  NRC  did  not  mean  to 
imply  that  decommissioning  activities 
unique  to  one  site  would  not  be  eligible 
for  early  trust  fund  withdrawals. 
However,  because  we  agree  that  the 
phrase,  "legitimate  decommissioning 
activities,"  is  sufficient,  the  NRC  has 
eliminated  the  phrase  from  this  final 
rule. 

Comment  14.  "'  '  '  The  explicit 
characterization  as  a  decommissioning 
'contingency'  of  the  funding  'necessary 


to  maintain  the  status  quo*  could  be 
construed  inappropriately  to  require 
that  licensees  include  funding  for  thai 
purpose  in  their  decommissioning  funds 
*  *  *  Ifthis  criterion  is  retained,  the 
language  regarding  provisions  for  this 
contingency  should  be  deleted  from  the 
policy  statement"  (Commenter  11). 

Response.  This  terminology  has  been 
eliminated  in  this  final  rule. 

Comment  15.  "It  does  not  seem 
necessary  that  NRC  approve  requests  (or 
the  'withdrawal  of  decommissioning 
funds  for  early  equipment  removal, 
prior  to  approval  of  the  utilitiesl'l 
decommissioning  plans.  This  does  not 
seem  in  concert  with  the  intent  of  the 
sample  statement  under  Background 
'*  *  *  the  hmd  trustee  should  only 
release  hmds  upon  certification  that 
decommissioning  is  proceeding 
pursuant  to  an  NRC-approved  plan' " 
(Commenter  13). 

Besponse.  This  final  rule  does  not 
continue  the  language  iiiquestion. 

Comment  16."'  *  *  This  ruling  may 
be  judged  as  an  item  of  Compatibility 
(for  Agreement  States).  Because 
Maryland  regulations,  policies,  etc.,  are 
expected  to  closely  follow  Federal  rules 
and  procedures,  we  would  be  forced  to 
adopt  and  allow  our  licensees  to  use  the 
same  principle"  (Commenter  13). 

Besponse.  The  NRC  does  not  believe 
that  this  is  an  issue  of  State 
compatibility  because  this  final  rule 
only  applies  to  power  reactor  licensees, 
which  are  exclusively  NRC  licensees. 

Summary  of  Changes  in  the  Final  Bale 
Based  on  the  response  to  commenta, 
a  few  changes  were  made  in  the  final 
rule.  Otherwise,  the  final  rule 
provisions  are  the  same  as  those 
presented  in  the  "background"  section 
imder  the  section  titled  proposed 
amendments.  Specific  changes  made  to 
the  proposed  rule  in  the  final  rule  are 
summarized  as  follows: 

(1)  Section  50.2.  The  definition  of 
"major  radioactive  components"  has 
been  clarified. 

(2)  SecUon  S0.36a(a)(l).  The 
amendment  has  been  changed  to 
exclude  systems  that  are  no  longer 
necessary  for  compliance. 

(3)  Section  50.59.  Proposed  $  50.S9(e) 
was  eliminated.  However,  three  of  the 
proposed  rule  requirements  contained 
in  §  S0.S9(e)  were  moved  to  §  50.82(b) 
(6)  and  (7).  Placing  these  requirements 
in  $  50.82  as  overall  constraints,  rather 
than  specific  requirements  for  each 

§  50.59  activity,  required  modification 
of  the  constraint  that  the 
decommissioning  activities  not  result  in 
significantly  increasing 
decommissioning  costs.  Thus,  the  final 
rule  (§  50.8Z(a)(6)(iii))  prohibits 


decommissioning  activities  that  would 
result  in  there  no  longer  being 
reasonable  assurance  that  adequate 
funds  will  be  available  lo  complete 
decommissioning.  In  addition,  the  final 
rule  requires  in  §  50.82(a)(7)  that 
changes  from  those  specified  in  the 
PSDAR  that  would  result  in 
significantly  increasing 
decommissioning  costs  require  nvrfttsn 
notification  lo  the  NRC  The  fourth 
requirement  that  the  terms  of  the 
existing  license  not  be  violated  was 
eliminated.  The  requirement  lo  consider 
environmental  impact  in  the  PSDAR, 
$  50.82(a)(4)  was  modified  to  explicitly 
require  the  reasons  for  concluding  that 
any  environmental  impacts  will  be 
bounded  by  existing  analysis. 

(4)  Section  50.71.  Section  50.71(e)(4) 
was  revised  to  permit  nuclear  power 
reactor  licensees  that  have  submitted 
the  certifications  required  under 

S  S0.82(a)(l)  to  update  the  FSAR  every 
24-monlhs. 

(5)  Sections  S0.82(a)(4)(i)  and  (8).  The 
licensee  is  required  lo  send  a  copy  of 
the  PSDAR  and  written  notification  of 
departure  from  the  PSDAR  to  the  NRC 
and  affected  Stateis). 

(6)  Section  50.B2(a)(8)(ii).  The  phrase 
"being  permitted  lo  use"  was  removed 
fiom  this  section  to  avoid  any  inconect 
interpretation  that  tlie  NRC  must 
explicitly  approve  decommissioning 
funding  expenditures. 

(7)  Section  50.82.  Specifies  that  once 
the  rule  is  effective,  all  power  reactor 
licensees  must  comply  with  it.  Power 
reactor  licensees  that  possess  an 
approved  plan  as  well  as  licensees  that 
applied  for  plan  approval  before  the  rule 
look  effect  would  havo  the  plan 
considered  a  PSDAR  submittal,  and 
licensees  would  be  permitted  to  perform 
decommissioning  activities  in 
accordance  with  $  50.82.  However,  for 
power  reactor  licensees  who  are 
involved  in  subpart  G  bearings  of  10 
CFR  part  2,  conversion  to  the  new  rule 
will  not  be  permitted  until  the  heering 
process  is  completed  and  those 
licensees  will  be  subject  lo  any  orders 
arising  from  these  hearings  absent  any 
orders  from  the  Commission. 

(8)  Section  S0.8Z(a)(l)(iii).  Specifies 
that  once  the  rule  is  effective,  power 
reactor  licensees  whose  licenses  have 
been  modified,  before  the  effective  dale 
of  this  rule,  to  possess  but  not  operate 
the  fecilily,  will  be  considered  to  have 
submitted  the  certifications  required  in 
$  50.82(a)(1). 

(9)  To  improve  clarity,  the  first 
sentence  in  §  2.1205(d)(1)  has  been 
rewritten  from  that  proposed  to  that 
found  in  the  existing  regulation. 

(10)  To  improve  clarity  and  maintain 
parallelism  of  requirements,  the  last 
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sentence  of  $  SI. 53(b)  has  been  rewritten 
from  that  found  in  the  proposed  rule  to 
correspond  with  the  language  found  in 
$  S1.9S(b)  of  the  proposed  (and  existing) 
rule. 

(11)  To  improve  clarity, 
§  50.82(a)(9)(ii)  (B)  and  (F)  have  been 
rewritten. 

Finding  of  No  SigniiicanI 
EnTiraamental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969.  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  Ct'R  Part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and 
therefore,  an  environmental  impact 
statement  is  not  required.  The  final  rule 
clarifies  current  decommissioning 
requirements  for  nuclear  power  reactors 
in  10  CFR  Part  50  and  presents  a  more 
efBdent,  uniform,  and  understandable 
process.  The  Commission  has  analyzed 
the  major  environmental  impacts 
associated  with  decommissioning  in  the 
Generic  Envirorunental  Impact 
Statement  (GEIS),  NUREG-0S86,  August 
1988,'  published  in  conjunction  with 
the  Commission's  final 
decommissioning  rule  (53  FR  24018; 
June  27. 1988). 

Insobr  as  this  rule  would  allow  major 
decommissioning  (dismantlement)  to 
prticeed  without  an  environmental 
asaassment,  the  environmental  impacts 
of  this  rule  are  within  the  scope  of  the 
prior  GEIS.  The  environmental 
assessment  for  the  Gnal  rule  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  and  photocopying  for  a  fee  at 
the  NRC  Public  Document  Room,  2120 
L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
environmental  assessment  and  the 
finding  of  no  significant  impact  are 
available  from  Carl  Feldman,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  (301)  415- 
8194. 

Paperwork  Reduction  Act  Slalemenl 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0011. 

Because  the  rule  will  relax  existing 
information  collection  requirements,  the 
public  burden  for  this  collection  of 
information  is  expected  to  be  decreased 
by  12,202  hours  per  licensee.  This 
reduction  includes  the  time  required  for 
reviewing  instructions,  searching 


existing  data  sources,  gathering  and 
maintaining  the  data  needed  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments  on  any 
aspect  of  this  collection  of  information, 
including  suggestions  for  further 
reducing  this  burden,  to  the  Information 
and  Records  Management  Branch  (T-6 
F33).  U.S.  Nuclear  Regulatory 
C^ommission,  Washington,  DC,  20555- 
0001 ,  or  by  Internet  electronic  mail  to 
BJSlSNRC.t^OV;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0011),  Office  of  Management  and 
Budget,  Washington,  DC  20S03. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analyaii 

The  NRC  has  prepared  a  regulatory 
analysis  for  this  final  rule.  The  analysis 
qualitatively  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  NRC  In  the  response  to 
comments,  the  NRC  concluded  that  only 
some  minor  changes  to  the  drafi 
regulatory  analysis  were  necessary, 
corresponding  to  some  minor 
procedural  changes  in  the  final  rule. 
The  regulatory  analysis  is  available  for 
inspection  in  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC  20555-0001.  Single 
copies  of  the  analysis  may  be  obtained 
from  Dr.  Carl  Feldman,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  O)mmission. 
Washington,  DC  20555-0001,  telephone 
(301)415-6194. 

Regulatory  Flexibility  Certificatiaa 

In  acf^rdance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Ck)mmission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  final  rule  modifies 
requirements  for  timely 
decommissioning  of  nuclear  power 
plants.  The  companies  that  own  these 
plants  do  not  fall  within  the  scope  of  the 
definition  of  small  entities  as  given  in 
the  Regulatory  Flexibility  Act  or  the 
Small  Business  Size  Standards 
promulgated  in  regulations  issued  by 
the  Small  Business  Administration  (13 
CFR  Part  121).  This  discussion 
constitutes  the  analysis  for  the 
regulatory  fiexibility  certification 
requirement. 


Small  Business  Regulatory  Enforceinent 
Faimesa  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB 

Backiit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule,  10  CFR  50.109,  does  not 
apply  to  these  final  amendments,  and 
therefore,  a  backfit  analysis  has  not  been 
prepared  for  this  rule.  The  scope  of  the' 
backfit  provision  in  10  CFR  50.109  is 
limited  to  construction  and  operation  of 
reactors.  These  final  amendments  would 
only  apply  to  reactors  that  have 
permanently  ceased  operations  and,  as 
such,  would  not  constitute  backfils 
under  10  CTR  50.109. 

UftofSubieGti 
10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information, 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination, 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

JO  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

W  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  552  and  553,  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  2. 50,  and 
51. 

PART  2—  RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSma  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161. 181, 68  Stat.  948, 
953,  as  amended  (42  U.S.C  2201.  2231):  sec. 
191.  as  amended.  Pub.  L.  87-615.  76  Stat.  409 
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(42  U.S.C  2241);  sec  201,  88  Stat.  1242,  as 
amandad  (42  U.S.C  5841);  5  U.S.C  552. 

Section  2.101  aba  issued  under  sees.  S3, 
62,  63.  81.  103.  104,  105,  68  Slat.  930,  932, 
933,  93S.  936.  937,  938,  as  amended  (42 
U.S.C  2073,  2092.  2093,  2111,  2133,  2134, 
2135);  sec.  114(1),  Pub.  L  97-425  96  SUt. 
2213,  as  amandad  (42  U.S.C  10134(f)):  sec. 
102,  Pub.  L  91-190, 83  Stat  853,  as  amended 
(42  U.S.C  4332);  sec  301.  88  Stat  1248  (42 
U.S.C  5871).  Sections  2.102,  2.103,  2.104, 
2.105,  ^721  also  issued  under  sacs.  102, 103. 
104, 105. 183,  189.  68  Stat.  936,  937.  938. 
954.  955,  as  amended  (42  U.S.C  2132,  2133. 
2134,  2135,  2233.  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415,  96  Sut  2073 
(42  U.S.C.  2239).  Sections  2.200-2.206  also 
'issued  under  sees.  161b,  i.  o,  182, 186,  234, 
68  Stat  948-951,  955.  83  Stat  444,  as 
amended  (42  U.S.C.  2201(b),  (i),  (o),  2236, 
2282);  sec.  206,  88  Stat.  1246  (42  U.S.C 
5846).  Sections  2.600-2.806  also  issued 
under  sec  102,  Pub.  L.  91-190,  S3  Stat  853, 
as  amended  (42  U.S  C  4332).  Sections 
2.700a,  2.719  also  issued  under  5  U.S.C  554. 
Sections  2.754,  2.760,  2.770,  2.780,  also 
issued  under  5  U.S.C  557.  Section  2.764  and 
Tatile  1 A  of  Appendix  C  also  issued  under 
sacs.  135, 141,  Pub.  L.  97-425,  96  Stat  2232, 
2241  (42  U.S.C  10155,  10161).  Section  2.790 
also  issued  under  sec  103, 68  Stat.  936,  as 
amandad  (42  U.S.C  2133)  and  5  U.S.C  552. 
Sections  2.800  and  2.808  also  issued  under 
S  U.S.C  553.  Section  2.809  also  issued  under 
5  U.S.C  553  and  sec.  29,  Pub.  L  85  256,  71 
SUt  579,  as  amended  (42  U.SC  2039). 
Subpart  K  also  issued  under  sec  189,  68  Stat 
955  (42  U.aC  2239);  Isc  134,  Pub.  L  97- 
425,  96  Sut  2230  (42  U.S.C  10154).  Subpart 
L  also  Issued  under  sec  189. 68  Stat.  955  (42 
U.S.C  2239).  Appendix  A  also  issued  under 
sec  6,  Pub  L  91-560,  84  Stat  1473  (42 
U.S.C  2135).  Appendix  B  also  issued  under 
sac  10,  Pub.  L.  99-240,  99  Stat.  1842  (42 
U.S.C  2021b  et  aaq.). 

2.  Section  2.1201.  paragraph  (a)(3)  is 
added  to  read  as  follows: 


(Z1101 

(a)'  •  • 

(3)  Tile  amendment  of  a  Fart  50 
license  following  permanent  removal  of 
fuel  from  the  Part  50  bcility  to  an 
authorized  fsciUty  for  licensees  that 
have  previously  made  declarations 
related  to  permanent  cessation  of 
operations  and  permanent  removal  of 
fuel  from  the  reactor  in  accordance  with 
S  50.82(a)(1).  Subpart  L  hearings  for  the 
license  lerminatioo  plan  amendment,  if 
conducted,  must  be  completed  before 
license  termination. 


3.  Section  2.1203.  paragraph  (e)  is 
revised  to  read  as  follows: 

(2.1203    Doctal;  flMng;  asnIoaL 

•        •        •        •        • 

(e)  A  request  for  a  hearing  or  petition 
for  leave  to  intervene  must  be  served  in 
accordance  with  $  2.712'and  §  2.120S(f) 
and  (R).  All  other  documents  issued  by 
the  presiding  officer  or  the  Commission 


or  offered  for  filing  are  served  In 
accordance  with  §  2.712. 

4.  Section  2.1205,  paragraphs  (c) 
through  (n)  are  redesignated  as 
paragraphs  (d)  through  (o),  a  new 
paragraph  (c)  is  added,  and  newly 
designated  paragraphs  (d).  [e)(2),  (e)(4), 
the  introductory  text  of  paragraph  (h). 
(i),  the  introductory  text  of  paragraph  (j), 
the  introductory  text  of  paragraph  (k). 
(k)(3).  the  introductory  text  of 
paragraphs  (1)(1)  and  (1)(2)  are  revised  to 
read  as  follows: 

(2.1206    ni quiat lof » hfliiu.  petWosi tor 

iior  - 


of  a 


(c)  For  antandments  of  Part  50 
licenses  under  §  2.1201(8)(3|.  a  notice  of 
receipt  of  the  application,  with 
reference  to  the  opportunity  for  a 
hearing  under  the  procedures  sat  forth 
in  this  subpart,  must  be  published  in  the 
Federal  Register  at  least  30  days  prior 
to  issuance  of  the  requested  amendment 
by  the  Commission. 

(d)  A  person,  other  than  an  applicant, 
shall  file  a  request  for  a  hearing 
within — 

(1)  Thirty  days  of  the  agency's 
publication  in  the  Federal  "ipft— 
notice  refsning  or  relating  to  an 
application  or  the  licensing  action 
requested  by  an  application,  which 
must  include  a  reference  to  the 
opportunity  lor  a  hearing  under  the 
procedures  set  forth  in  this  subpart. 
With  respect  to  an  amendment 
described  in  §  2.1201(a)(3),  other  than 
the  one  to  terminate  the  license,  the 
Commission,  prior  to  issuance  of  the 
requested  amendment,  will  follow  the 
procedures  in  §  50.91  and  $  50.92(c)  to 
the  extent  necessary  to  make  a 
determination  on  whether  the 
amendment  involves  a  significant 
hazards  consideration.  If  the 
Coirunission  finds  there  are  significant 
hazards  conaidentions  involved  in  the 
requested  amendment,  the  amendment 
will  not  be  issued  until  any  hearings 
under  this  paragraph  are  completed. 

(2)  If  a  Federal  Kegialer  notice  is  not 
published  in  accordance  with  paragraph 
(d)(1),  the  earliest  of— 

(i)  Thirty  days  altar  the  requester 
receives  actual  notice  of  a  pending 
application,  or_ 

(ii)  Thirty  days  after  the  requester 
receives  actual  notice  of  an  agency 
action  granting  an  application  in  whole 
or  in  pait,  or 

(iii)  One  hundred  and  eighty  days 
alter  agency  action  granting  an 
application  in  whole  or  in  part. 

(e)  ■  •  • 

(2)  How  the  interests  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 


should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  paragraph  (h)  of  this  section: 

•  *        •        •        ■ 

(4)  The  circumslanoes  establishinK 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  paragraph  (d)  of  this 
section. 

*  •        «        *        • 

(h)  In  ruling  on  a  request  for  a  hearing 
filed  under  paragraph  (d)  of  this  section, 
the  prniding  officer  shall  determine 
that  the  specified  areas  of  concern  are 
germane  to  the  subject  matter  of  the 
proceeding  and  that  the  petition  is 
timely.  The  presiding  officer  also  shall 
determine  that  the  r^uestor  meets  the 
Judicial  standards  for  standing  and  shall 
consider,  among  other  factors — 

*  •        *        •        » 

(i)  If  a  hearing  request  filed  under 
paragraph  (b)  of  this  section  is  granted, 
the  applicant  and  the  NRC  staff  shall  be 
parties  to  the  proceeding.  If  a  bearing 
request  filed  under  paragraph  (c)  or  (d) 
of  this  section  is  granted,  the  requestor 
shall  ba  a  party  to  the  proceeding  along 
with  the  applicant  and  the  NRC  staff,  if 
tha  NRC  staff  chooses  or  is  ordered  to 
participate  as  a  party  in  accordaiKa  with 
$2.1213. 

(J)  If  a  request  for  hearing  is  granted 
and  a  notice  of  the  kind  dMCrioed  in 
paragraph  (d)(1)  previously  has  not  been 
published  in  the  Federal  Recialcr.  a 
notice  of  hearing  must  be  published  in 
the  Federal  Keg^ter  stating — 

•  •  *  •  a 

(k)  Any  petition  tor  leave  to  intervene 
must  be  filed  within  30  days  of  the  date 
of  publication  of  the  notice  of  hearing. 
The  petition  must  set  forth  the 
inforrnaUon  required  under  paragraph 
(e)  of  this  section. 

(3)  Thereafter,  the  petition  for  leave  to 
intervene  must  be  ruled  upon  by  the 
presiding  officer,  taking  into  account  the 
matters  set  forth  in  paragraph  (h)  of  this 
section. 


(I)(l)  A  request  Cor  a  heeling  or  a 
petition  for  leave  to  intervene  fouiul  by 
the  presiding  officer  to  be  untimely 
under  paragraph  (d)  or  (k)  of  this  section 
will  be  entertained  only  upon 
determination  by  the  Commission  or  the 
presiding  officer  that  the  requestor  or 
petitioner  has  established  that — 

(2)  If  the  request  for  a  hearing  on  the 
petition  for  leave  to  intervene  is  found 
to  be  untimely  and  the  requestor  or 
petitioner  fails  to  establish  that  it 
otherwise  should  be  entertained  on  the 
paragraph  (1)(1)  of  this  section,  the 
request  or  petition  will  be  treated  as  a 
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petition  undar  S  2.206  and  referred  for 
appropriate  disposition. 

»        ■        *        ■        • 

5.  Section  2.1211,  paragraph  (b)  is 
revised  to  reed  as  follows: 

S2.1M1    P«>aclplloot»yapw»onnol« 


(b)  Within  30  days  of  an  order 
granting  a  request  for  a  hearing  made 
under  S  2.1205  (bHd)  or.  in  instances 
when  it  is  published,  within  30  days  of 
notice  of  hearing  issued  under 
S  2.1205(i).  the  representative  of  the 
interested  State,  cou,nty,  muaicipality, 
or  an  agency  thereof,  may  request  an 
opportunity  to  participate  in  a 
proceeding  under  this  subpart.  The 
request  for  an  opportunity  to  participate 
must  slate  with  reasonable  specificity 
the  requestor's  areas  of  ctmcem  about 
the  licensing  activity  that  is  the  subject 
matter  of  the  proceeding.  Upon  receipt 
of  a  request  that  is  filed  in  accordance 
with  these  time  limits  and  that  spedBes 
the  requestor's  areas  of  concern,  the 
presiding  officer  shall  afford  the 
representative  a  reasonable  opportunity 
to  make  written  and  oral  presentations 
in  accordance  with  <i$  2. 1233  and 
2.1235,  without  requiring  the 
representative  to  take  a  position  with 
respect  to  the  issues.  Participants  under 
this  subsection  may  notice  an  appeal  of 
an  initial  decision  in  accordance  with 
$  2.1253  with  respect  to  any  issue  on 
which  they  participate'. 

6.  Section  2.1213  is  revised  to  read  as 
follows: 

11.121*    KoiaafttwNnCeMf. 

If  a  hearing  request  is  Bled  under 
S  2.120S(b),  the  NRC  staff  shall  be  a 
party  to  the  proceeding.  If  a  hearing 
request  is  filed  under  §  2.1205  (c)  or  (d), 
within  10  days  of  the  designation  of  a 
presiding  officer  pursuant  to  §  2.1207, 
the  NRC  staff  shall  notify  the  presiding 
officer  whether  or  not  the  staff  desires 
to  participate  as  a  party  to  the 
adjudication.  In  addition,  upon  a 
determination  by  the  presiding  officer 
that  the  resolution  of  any  issue  in  the 
prtx:«eding  would  be  aided  materially 
by  the  staff's  participation  in  the 
proceeding  as  a  party,  the  presiding 
officer  may  order  or  permit  the  NRC 
staff  to  participate  as  a  party  with 
reapect  to  that  particular  issue. 

7.  Section  2.1233,  paragraph  (c)  is 
revised  to  read  as  follows: 

|2.12>>    Wrtaan pieaentatlone;  wrttun 


presentation  of  a  party  that  requested  a 
hearing  or  petitioned  for  leave  to 
intervene  must  describe  in  detail  any 
deficiency  or  omission  in  the  license 
application,  with  references  to  any 
particular  section  or  portion  of  the 
applicatioa  considered  deficient,  give  a 
detailed  statement  of  reasons  why  any 
particular  sections  or  portion  is 
deficient  or  why  an  omission  is. 
material,  and  describe  in  detail  what 
relief  is  sought  with  respect  to  each 
deficiency  or  omission. 
*        •        •        ■        • 

8.  Section  2.1263  is  revised  to  read  as 
follows: 


12.12*3    8«waa<NnCaMf 
acHona  or  of  dacialona  of  a 


(c)  In  a  hearing  initiated  under 
§2.120S(d).  the  initial  written 


oMcar  or  Hie  Conmiiaalon  pandlnQ  IwaffinQ 
orievMw. 

Applications  for  a  stay  of  any  decision 
or  action  of  the  Commission,  a  presiding 
officer,  or  any  action  by  the  NRC  staff 
in  issuing  a  license  in  accordance  with 
$  2.120S(m)  are  governed  by  §  2.788. 
except  that  any  request  for  a  stay  of  staff 
licensing  action  pending  completion  of 
an  adjudication  under  this  subpart  must 
be  filed  at  the  time  a  request  for  a 
hearing  or  petition  to  intervene  is  filed 
or  within  10  days  of  the  staff's  action, 
whichever  is  later.  A  request  for  a  stay 
of  a  staff  licensing  action  must  be  filed 
with  the  adjudicatory  decisionmaker 
before  which  the  licensing  proceeding  is 
pendiikg. 

PART  SO-DOMESTIC  UCCNSMQ  OF 
PfXMXJCTION  AND  UTiUZATION 
FAaUTIES 

9.  The  authority  dtaUon  for  Part  50 
continues  to  read  as  follows: 

Aidkoritj:  Sect.  102. 103. 104.  IDS,  161, 
182, 183.  186,  189,  68  StlL  936.  937.  938, 
948.  953,  954,  955.  956,  as  amended,  sec 
234, 83  Stat  1244,  as  amended  (42  U.S.C 
2132,  2133,  2134,  2135,  2201,  2232,  2233, 
2236,  2239,  2282);  mcs.  201,  as  amended, 
202,  206.  68  Stat  1242,  as  amended,  1244, 
1246  (42  U.S.C  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  StaL  2951  (42  U.S.C  5851). 
Section  50.10  also  issued  under  sees.  101. 
185.  68  Stat.  955.  as  amended  (42  U.S.C 
2131.  2235);  sec  102  Pub.  L  91-190,  83  StaL 
853  (42  U.S.C  4332).  Sections  50.13, 
50.54(dd).  and  50.103  also  issued  under  sec. 
108,  68  Stat.  939,  as  amended  (42  U.S.C 
2138).  Sections  50.23,  Sa35,  50.55,  and  S0.S6 
also  issued  under  sac.  185,  68  Stat.  955  (42 
U.S.C  2235).  Sections  50.33a,  50.55a  and 
Appendix  Q  also  issued  under  sec  102,  Pub. 
I.  91-190,  83  Stat  853  (42  U.S.C  4332). 
Sections  50.34  and  50.54  also  issued  under 
5«c.  204.  88  Stat  1245  (42  U.S.C  5844). 
Sections  50.56,  50.91,  and  50.92  also  issued 
under  Pub.  L  97-415,  96  Slat  2073  (42 
U.S.C  2239).  Section  50.78  also  Issued  under 
sec.  122,  68  Slat  939  <42  U.S.C  2152). 
Sections  50.8O-S0.81  also  issued  under  sec. 


184, 68  Slat  954,  as  amended  (42  U.S.C 
2234).  Appendix  P  also  issued  under  sac. 
187,  68  SUt  955  (42  U.S.C  2237). 

10.  Section  50.2,  the  terms  "Certified 
fuel  handler,"  "Major  decommissioning 
activity,"  "Major  radioactive 
compooants,"  "Permanent  cessation  of 
operations,"  and  "Permanent  fuel 
removal."  are  added  to  read  as  follows: 

1(0,2    OeAnWona. 

*        ft        *        •        • 

Certified  fuel  handler  means,  for  a 
nuclear  power  reactor  facility,  a  non- 
licensed  operator  who  has  qualified  in 
accordance  with  a  fuel  handler  training 
program  approved  by  the  Commission. 
ft       •        ft        •       ft 

Major  decommissioning  activity 
meens,  for  a  nuclear  power  reactor 
facility,  any  activity  that  results  in 
permanent  removal  of  major  radioactive 
components,  permanently  modifies  the 
structure  of  the  containment,  or  results 
in  dismantling  components  for 
shipment  containing  {peater  than  class  C 
waste  in  accordance  with  $  81.55  of  this 
chapter. 

Major  radioactive  components  means, 
for  a  nuclear  power  reactor  facility,  the 
reactor  vessel  and  internals,  steam 
generators,  pressurizers,  large  bore 
reactor  coolant  system  piping,  and  other 
large  components  that  are  radioactive  to 
a  comparable  degree. 
ft        ft        ft        ft        ft 

Permanent  cessation  of  operation(s) 
means,  for  a  nuclear  power  reactor 
facility,  a  certification  by  a  licensee  to 
the  NRC  that  it  has  permanently  ceased 
or  will  permanentiy  cease  reactor 
operaUon(s),  or  a  final  legally  effective 
order  to  permanently  cease  operation(s) 
has  come  into  effect. 

Permanent  fuel  removal  means,  for  a 
nuclear  power  reactor  facility,  a 
certification  by  the  licensee  to  the  NRC 
that  it  has  permanently  removed  all  fiiel 
assemblies  bom  the  reactor  vessel. 
ft        ft        ft        ft        ft 

11.  Section  50.4.  paragraphs  (b)(8)  and 
(b)(9)  are  added  to  read  as  follows: 

f  0Oi4   Wiinan  cowmurtcatfoiie. 

ft        ft        ft        ft        ■ 

(b)'  •  •  . 

(8)  Certification  of  permanent 
cessation  of  operations.  The  licensee's 
certification  of  permanent  cessation  of 
operations,  pursuant  to  §  50.82(a)(1). 
must  state  the  date  on  which  operations 
have  ceased  or  will  cease,  and  the 
signed  and  notarized  original  must  be 
submitted  to:  The  Nuclear  Regulatory 
Commission,  Document  Control  Desk, 
Washington,  DC  20555-0001. 

(9)  Certification  of  permanent  fuel 
removal.  'The  licensee's  certification  of 
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permanent  fiiel  removal,  pursuant  to 
§  S0,82(sHl).  must  state  the  date  on 
which  the  fuel  was  removed  from  the 
reactor  vessel  and  the  disposition  of  the 
fiiel.  and  the  signed  and  notarized 
original  must  be  submitted  to:  The 
Nuclear  Regulatory  Commission. 
Document  Control  Desk.  Washington. 
DC20SSS-0001. 
ft        ft        ft        ft        ft 

12.  Section  50.36,  paragraphs  (c)(B) 
and  (c)(7)  are  redesignated  as  (c)(7)  and 
(c)(8)  and  new  paragraphs  (c)(6)  and  (e) 
are  added  to  read  as  follows: 

a^^*^   TadmlGal  ipacMoaHoiML 

(O*  •  • 

(6)  Decommissioning.  This  paragraph 
applies  only  to  nuclear  power  reactor 
hcilities  that  have  submitted  the 
certifications  required  by  §  50.82(a)(1) 
and  to  non-power  reactor  facilities 
which  are  not  authorized  to  operate. 
Technical  specifications  involving 
safety  limita,  limiting  aafaty  system 
settings,  and  limiting  control  system 
settings:  limiting  oonditians  for 
operation:  surveillance  requirements; 
design  features:  and  administrative 
controls  will  be  developed  on  a  case-by- 
case  basis. 
ft  .    ft        ft        ft        ft 

(a)  The  provisions  of  this  section 
apply  to  each  nuclear  reactor  Ucensee 
whose  authority  to  operate  the  reactor 
has  been  removed  by  license 
amendment,  order,  or  regulation. 

13.  Section  S0.36a  is  revised  to  read 
as  follows: 

fscaaa   Tachnleal  apacMcMona  on 
aflkisnta  from  nuclaar  ponnr  raaoloia, 

(a)  In  ortler  to  keep  releases  of 
radioactive  materials  to  unrestricted 
areas  during  normal  conditions, 
including  expected  occurrences,  as  low 
as  is  reasonably  achievable,  each 
licensee  of  a  nuclear  power  reactor  vnll 
include  technical  specifications  that,  in 
addition  to  requiring  compUance  with 
applicable  provisions  of  S  20.1301  of 
this  chapter,  require  that: 

(1)  Operating  procedures  developed 
purauant  to  $  50.34a(c)  for  the  control  of 
effhieots  be  established  and  followed 
and  that  the  radioactive  waste  system, 
pursuant  to  §  50.34e,  be  maintained  and 
used.  The  licensee  shall  retain  the 
operating  pnx»dures  in  effect  as  a 
record  until  the  Commission  terminates 
the  license  and  shall  retain  each 
superseded  revision  of  the  procedures 
for  3  yean  from  the  date  it  was 
superseded. 

(2)  Each  licensee  shall  submit  a  report 
to  the  Conunission  annually  that 
specifies  the  quantity  of  each  of  the 
principal  radionuclides  released  to 


unrestricted  areas  in  liquid  and  in 
gaseous  effluents  during  the  previous  12 
months,  including  any  other 
information  as  may  be  required  by  the 
Commission  to  estimate  maximum 
potential  annual  radiation  doses  to  the 
public  resulting  from  effluent  releases. 
The  report  must  be  submitted  as 
specified  in  §  50.4,  and  the  time 
between  submission  of  the  reports  must 
be  no  longer  than  12  months  If 
quantities  of  radioactive  materials 
releesed  during  the  reporting  period  are 
significantly  above  design  objectives, 
the  report  must  cover  this  specifically. 
On  the  basis  of  these  reports  and  any 
additional  information  the  Commission 
may  obtain  bom  the  licensee  or  othera, 
the  &)inmission  may  require  the 
licensee  to  take  action  as  the 
Commission  deems  appropriate. 

(b)  In  establishing  and  implementing 
the  operating  procedures  d^cribed  in 
paragraph  (a)  of  this  section,  the 
licensee  shall  be  guided  by  the 
following  considerations:  Experience 
with  the  design,  construction,  and 
operation  of  nuclear  power  reactora 
indicates  that  compliance  with  the 
technical  specifications  described  in 
this  section  will  keep  average  annual 
releases  of  radioactive  material  in 
affluents  and  their  resultant  committed 
effective  dose  equivalents  at  small 
percentages  of  the  dose  limits  specified 
in  §  20.1301  and  in  the  license.  At  the 
same  time,  the  licensee  is  permitted  the 
fiexibiUty  of  operation,  compatible  with 
considerations  of  health  and  safety,  to 
assure  that  the  public  is  provided  a 
dependable  source  of  power  even  under 
unusual  conditions  which  may 
temporarily  result  in  releases  higher 
than  such  small  percentages,  but  still 
within  the  limits  specified  in  $  20.1301 
of  this  chapter  and  in  the  license.  It  is 
expected  that  in  using  this  ffexibility 
imder  unusual  conditions,  the  licensee 
will  exert  its  best  efforts  to  keep  levels 
of  radioactive  material  in  effluents  as 
low  as  is  reasonably  achievable.  The 
guides  set  out  in  appendix  I,  provide 
numerical  guidance  on  limiting 
conditions  for  operation  for  light-water 
cooled  nuclear  power  reactora  to  meet 
the  requirement  that  radioactive 
materials  in  effluents  released  to 
unrestricted  areas  be  kept  as  low  as  is 
reasonably  achievable. 

14.  Section  50.3Bb  is  reviaed  to  read 
as  follows: 

ft  CA  4A1k        e^a^^A^^KA^^al  Mil 

yoM.jeo    Ejivuunnief^ai  cmmiiiwia. 

Each  license  authorizing  operation  of 
a  production  or  utilization  fadlity,  and 
each  license  for  a  nuclear  power  reactor 
facility  for  which  the  certification  of 
permanent  cessation  of  operations 
required  under  $  50.82(a)(1)  has  been 


submitted,  which  is  of  a  type  described 
in  S  S0.21(b)  (2)  or  (3)  or  S  50.22  or  is  a 
testing  facility,  may  include  conditions 
to  protect  the  environment  to  be  set  out 
In  an  attachment  to  the  license  which  is 
incorporated  in  and  made  a  part  of  the 
license.  These  conditions  will  be 
derived  from  information  contained  in 
the  environmental  report  and  the 
supplement  to  the  enviroDmental  report 
submitted  pureuant  to  SS  51.50  and 
51.53  of  this  chapter  as  analyasd  and 
evaluated  jn  the  NRC  record  of  decisian, 
and  will  identiiy  the  obligations  of  the 
licensee  in  the  environibenlal  area, 
including,  as  appropriate,  requirements 
for  reporting  and  kssping  recoids  of 
environmental  data,  and  any  conditions 
and  monitoring  requirement  for  the 
protection  of  the  nonaquetic 
envirotmient 

15.  Section  50.44.  paragraph  (a),  is 
revised  to  read  as  follows: 


(a)  Each  boiling  or  pressurized  light- 
water  nuclear  power  reactor  fueled  with 
oxide  pellets  within  cylindrical  zircaloy 
or  ZIRIX)  cladding,  must,  as  provided  in 
paragraphs  (bj  tlirough  (d)  of  this 
section,  include  means  for  control  of 
hydrogen  gas  that  may  be  generated, 
following  a  postulated  loss-of-coolant 
accident  (LOCA)  by— 

(1)  Metal-water  reaction  involving  the 
foal  dadding  and  the  reactor  coolant. 

(2)  Radiolytic  decomposition  of  the 
reactor  coolant,  and 

(3)  Corrosion  of  metals. 

This  section  does  not  apply  to  a  nudear 
power  reactor  fedlity  for  which  the 
certifications  required  under 
S  50.82(a)(1)  have  been  submitted. 
ft        ft         ft         ft         ft 

16.  Section  50.46,  paragraph  (a)(lXi) 
is  revised  to  read  as  follows: 

fao.4« 


(a)(l)(i)  Each  boiling  or  presstirized 
light-waler  nuclear  power  reector  fiieled 
with  uranium  oxide  pellets  within 
cylindrical  zircaloy  or  ZIRLO  dadding 
must  be  provided  with  an  emergency 
core  cooling  system  (ECCS)  that  must  be 
designed  so  that  its  calculated  cooling 
performance  following  postulated  loss- 
of-coolant  aoddents  confomu  to  the 
criteria  set  forth  in  paragraph  (b)  of  this 
section.  ECXS  cooling  performance  must 
be  calculated  in  accordance  with  an 
acceptable  evaluation  model  and  must 
be  calculated  for  a  number  of  postulated 
loss-of-coolant  ocddentsof  different 
sizes,  locations,  and  other  properties 
sufficient  to  provide  assurance  that  the 
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most  severe  postulated  loss-of-coolant 
accidents  are  calculated.  Except  as 
provided  in  paragraph  (a)(l)(ii)  of  this 
section,  the  evaluation  model  must 
include  sufficient  supporting 
justification  to  show  that  the  analytical 
technique  realistically  descrit)es  the 
behavior  of  the  reactor  system  during  a 
loss-of-coolant  accident.  Comparisons  to 
applicable  experimental  data  must  t>e 
made  and  uncertainties  in  the  analysis 
method  and  inputs  must  be  identified 
and  assessed  so  that  the  uncertainty  in 
the  calculated  results  can  be  estimated. 
Tliis  uncertainty  must  be  accounted  for. 
ao  that,  when  the  calcuhited  ECCS 
cooling  perfonnanca  is  compaied  to  the 
oiteria  set  forth  in  paragraph  (b)  of  this 
•ecdon,  there  is  a  high  level  of 
probability  that  the  criteria  would  not 
be  exceeded.  Appendix  K,  Part  n 
Required  t)ocumentation,  sets  forth  the 
documentation  requirements  for  each 
evaluation  model.  This  section  does  not 
apply  to  a  nuclear  power  reactor  facility 
for  which  the  certibcations  required 
under  S  S0.82(a)(l)  have  been  submitted. 
*        •        •        •        * 

17.  Section  S  50.48,  pangrafdi  (Q  is 
added  to  read  as  follows: 

|60.4a    Rra  pratscHon. 

(f)  Licensees  that  have  submitted  the 
certifications  required  under 
$  S0.B2(a)(l)  shall  maintain  a  Bre 
protection  program  to  address  the 
potential  for  firos  which  could  cause  the 
release  or  spread  of  radioactive 
materials  (i.e.,  which  could  result  in  a 
radiological  hazard]. 

(1)  The  objectives  of  the  fire 
protection  program  are  to- 
ll) Reasonably  prevent  such  files  from 

occurring: 

(ii)  Rapidly  detect,  control,  and 
extinguish  those  fires  which  do  occur 
and  which  could  result  in  a  radiological 
hazard;  and 

(iii)  Ensure  that  the  risk  of  fire- 
induced  radiological  hazards  to  the 
public,  environment  and  plant 
penonnel  is  minimized. 

(2)  The  fire  protection  program  must 
be  assessed  by  the  licensee  on  a  regular 
basis  and  revised  as  appropriate 
throughout  the  various  stages  of  facility 
decommissioning. 

(3)  The  licensee  may  make  changes  to 
the  fire  protection  program  without  NRC 
approval  if  these  changes  do  not  reduce 
the  effectiveness  of  fire  protection  for 
bcilities,  systems,  and  equipment 
which  could  result  in  a  radiological 
hazard,  taking  into  account  the 
decommissioning  plant  conditions  and 
activities. 

18.  Section  50.49,  paragraph  (a)  is 
revised  to  read  as  follows: 


fM.4e    Envtronmsnial  quaWlcallon  a( 
sisesrte  aqulpnisnl  Impoftanl  to  si«a(y  lor 


(a)  Each  holder  of  or  an  applicant  for 
a  license  for  a  nuclear  poiver  plant, 
other  than  a  nuclear  power  plant  for 
which  the  certifications  required  under 
$S0.82(al(l)  have  been  submitted,  shall 
establish  a  program  for  qualifying  the 
electric  equipment  defiiied  in  paragraph 
(b)  of  this  section. 
*        «        •        •        * 

19.  Section  SO.Sl,  the  section  heading 
is  revised,  the  existing  paragraph  is 
designated  paragraph  (a),  and  new 
paragraph  (b)  is  added  to  read  as 
EdUows: 


JS0i,S1    ConMniaUon  of 

Cb)  Each  license  for  a  facility  that  has 
permanently  ceased  operations, 
continues  in  effect  beyond  the 
expiration  date  to  authorize  ownership 
and  possession  of  the  production  or 
utilization  facility,  until  the 
Commission  notifies  the  licensee  in 
writing  that  the  license  is  terminated. 
During  such  period  of  continued 
effectiveness  the  licensee  shall — 

(1)  Take  actions  necessary  to 
decommission  and  decontaminate  the 
fiicility  and  continue  to  maintain  the 
focility,  including,  where  applicable,  the 
storage,  control  and  maintenance  of  the 
spent  fiiel,  in  a  safe  condition,  and 

(2)  Conduct  activities  in  accordance 
with  all  other  restrictions  applicable  to 
the  Gudlity  in  accordance  with  the  NRC 
regulations  and  the  provisiona  of  the 
sfwcific  10  CFR  part  50  Ucense  for  the 
bcility. 

20.  Section  50.54,  paragraphs  (o)  and 
(y)  are  levised  to  read  as  follows: 


ISO.M    Ctwigsa, tsats and axpertmanla. 

•        •        •        •        * 

(d)  The  provisions  of  this  section 
apply  to  each  nuclear  power  reactor 
licensee  that  has  submitted  the 
certification  of  permanent  cessation  of 
operations  required  tmder 
S50.82(a)(l)(l). 

(e)  The  provisions  of  paragraphs  (a) 
through  (c)  of  this  section  apply  to  each 
non-power  reector  licensee  whose 
license  no  longer  authorizes  operation 
of  the  reactor. 

22.  Section  50.60,  paragraph  (a)  is 
revised  to  read  as  follows: 

isaao    Acceptance cfttsrla  lor  Iradura 
prs»»nMoo  meaauras  for  Itgtil-wMar  nuclsar 
powsr  r—ctoci  lor  nocmal  operation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  all  light-water  nuclear 
power  reactors,  other  than  reactor 
facilities  for  which  the  certifications 
required  under  $  50.82(a)(1)  have  been 
submitted,  must  meet  the  fracture 
toughness  and  material  surveillance 
program  requirements  for  the  reactor 
coolant  pressure  boundary  set  forth  in 
appendices  G  and  H  to  this  part. 
«        ft        •        *        * 

23.  Section  50.61,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

ISMl    FractwIOMglwiasersqufcamanu 


(o)  Primary  reactor  containments  for 
water  cooled  power  reactors,  other  than 
facilities  for  which  the  certifications 
required  under  §  50.82(a)(1)  have  been 
submitted,  shall  be  subject  to  the 
requirements  set  forth  in  appendix  J  to 
this  part. 
ft        ft        ft        *        ft 

(y)  Licensee  action  permitted  by 
paragraph  (x)  of  this  section  shall  be 
approved,  as  a  minimum,  by  a  licensed 
senior  operator,  or,  at  a  nuclear  power 
reactor  facility  for  which  the 
certifications  required  under 
S  S0.82(a)(l)  have  been  submitted,  by 
either  a  licensed  senior  operator  or  a 
certified  fuel  handler,  prior  to  taking  the 
action. 
ft        ft        •        ft        ft 

21.  Section  50.59,  paragraphs  (d)  and 
(e)  are  added  to  read  as  follows: 


(b)  Requirements. 

(1)  For  each  pressurized  water  nuclear 
power  reactor  for  which  an  operating 
license  has  been  issued,  other  tlian  a 
nuclear  power  reactor  facility  for  which 
the  certifications  required  under 
$  50.82(b)(1)  have  been  submitted,  the 
licensee  shall  have  projected  values  of 
RTpTs,  accepted  by  the  NRC,  for  each 
reactor  vessel  beltline  material  for  the 
EOL  Duence  of  the  materiaL  The 
assessment  of  RTpts  must  use  the 
calculation  procedures  given  in 
paragraph  (c)(1)  of  this  section,  except 
as  provided  in  paragraphs  (c)(2)  and 
(c)(3)  of  this  section.  The  assessment 
must  specify  the  bases  for  the  projected 
value  of  in'pTs  for  each  vessel  beltline 
material,  including  the  assumptions 
regarding  core  loading  patterns,  and 
must  specify  the  copper  and  nickel 
contents  and  the  fluencs  value  used  in 
the  calculation  for  each  beltline 
material.  This  assessment  must  be 
updated  whenever  there  is  a  significant' 
change  in  projected  values  of  RTm,  or 


'CtiangM  10  RTm  value*  arfl  coiuldand 
slgDlficant  if  siltMr  the  prevloiu  value  or  l)i» 
current  value,  or  boih  values,  exceed  tbe  w.ieenii^ 
criterion  prior  to  the  expiration  of  the  openting 
licanae.  including  eny  renewed  tenn.  If  applic^te 
lor  the  plant. 
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upon  request  for  a  change  in  the 
expiration  date  for  operation  of  the 
facility. 

ft        ft        ft        ft        ft 

24.  Section  50.82,  paragraph  (a)  is 
revised  to  reed  as  follows: 

|a0.t2    Requlrafnanls for raductlon of riak 
from  anadpalsd  transfama  tHfWiout  acran 
(ATWq  avsnla  for  lgM-wa«er<ooiad 


(a)  Applicability.  The  requirements  of 
this  section  apply  to  all  commercial 
light-water-cooled  nuclear  power  plants, 
other  than  nuclear  power  reactor 
facilities  for  which  the  certifications 
required  under  $  50.82(a)(1)  have  been 
submitted. 
ft        ft        ft        ft        ft 

25.  Section  50.65.  paragraph  (aHD  is 
revised  to  read  as  follows: 

§6^66    RaQufrsmsnla  lor  nionHorinQ  ttie 
lofii    ' 


(8)(1)  Each  holder  of  a  license  to 
operate  a  nuclear  power  plant  under 
§§  50.21(b)  or  50.22  shall  monitor  the 
performance  or  condition  of  structures, 
systems,  or  components,  against 
licensee-established  goals,  in  a  manner 
sufficient  to  provide  reasonable 
assurance  that  such  structures,  systems, 
and  components,  as  defined  in 
paragraph  (b),  are  capable  of  fulfilling 
their  intended  functions.  Such  goals 
shall  be  established  commensurate  with 
safety  and,  where  practical,  take  into 
account  industry-wide  operating 
experience.  When  the  performanc»  or 
condition  of  a  structure,  system,  or 
component  does  not  meet  established 
goals,  appropriate  corrective  action  shall 
be  taken.  For  a  nuclear  power  plant  for 
which  the  licensee  has  submitted  the 
certifications  specified  in  §  50.82(a)(1), 
this  section  only  shall  apply  to  the 
extent  that  the  licensee  shall  monitor 
the  performance  or  condition  of  all 
structures,  systems,  or  components 
associated  with  the  storage,  control,  and 
maintenance  of  spent  fuel  in  a  safe 
condition,  in  a  manner  sufficient  to 
provide  reasonable  assurance  that  such 
structures,  systems,  and  components  are 
capable  of  fttlfilling  their  intended 
functions. 
ft        ft        ft        ft        ft 

26.  Section  50.71,  paragraph  (e)(4)  is 
revised  and  paragraph  (0  is  addsd  to 
lead  as  follows: 

§  50:71    IMfitananca  of  tscofds,  ffiaMng  of 


(e)  •  *  • 

(4)  Subsequent  revisions  must  be  filed 
annually  or  6  months  after  each 
refueling  outage  provided  the  interval 


between  successive  updates  does  not 
exceed  24  months.  The  revisions  must 
reflect  all  changes  up  to  a  maximum  of 
6  months  prior  to  the  date  of  filling.  For 
nuclear  power  reactor  facilities  that 
have  submitted  the  certifications 
required  by  S  50.82(a)(1),  subsequent 
revisions  must  be  filed  every  24  months. 
ft    -    ft        ft        ft        ft 

(f)  Tbe  provisions  of  this  section 
apply  to  nuclear  power  reactor  licensees 
that  nave  submitted  the  certification  of 
permanent  cessation  of  operations 
required  under  §  50.82(a)(l)(i).  The 
provisions  of  paragraphs  (a),  (c),  and  (d) 
of  this  section  also  apply  to  non-power 
reactor  licensees  that  are  no  longer 
authorized  to  operate. 

27.  Section  50.75.  paragraph  (f)  is 
revised  to  read  as  follows: 

150.75    Reporting  and  rscanlksaplng  tor 
daconinilsiloning  plannlnQ. 

(Ddl  Each  power  reactor  licensee 
shall  at  or  about  5  years  prior  to  the 
projected  end  of  operations  submit  a 
preliminary  decommissioning  cost 
estimate  which  includes  an  up-to-date 
assessment  of  the  majpr  factore  that 
could  affect  the  cost  to  decommission. 

(2)  Each  non-power  reactor  licensee 
shall  at  or  about  2  years  prior  to  the 
projected  end  of  operations  submit  a 
preliminary  decommissioning  plan 
containing  a  cost  estimate  for 
decommissioning  and  an  up-to-date 
assessment  of  the  major  factora  that 
could  affect  planning  for 
decommissioning.  Factora  to  be 
considered  in  submitting  this 
preliminary  plan  information  include — 

(i)  The  decommissioning  alternative 
anticipated  to  be  used.  The 
requirements  of  %  S0.82(b)(4)(i)  must  be 
considered  at  this  time; 

(ii)  Major  technical  actions  necessary 
to  carry  out  decommissioning  safely; 

(iii)  The  current  situation  with  regard 
to  disposal  of  high-level  and  low-level 
radioactive  waste; 

(iv)  Residual  radioactivity  criteria; 

(v)  Other  site  specific  factors  which 
could  affect  decommissioning  planning 
and  cost. 

(3)  If  necessary,  the  cost  estimate,  for 
power  and  non-power  reactors,  shall 
also  include  plans  for  adjusting  levels  of 
funds  assured  for  decommissioning  to 
demonstrate  that  a  reasonable  level  of 
assurance  will  be  provided  that  funds 
will  be  available  whon  needed  to  cover 
the  cost  of  decommissioning. 

ft        ft        ft        ft        ft 

28.  Section  50.82  is  revised  to  read  as 
follows: 


150.82    Tannlnallon  of  Ucense. 

For  power  reactor  licensees  who, 
before  the  effective  date  of  this  rule, 
either  submitted  a  decommissioning 
plan  for  approval  or  possess  an 
approved  decommissioning  pkm,  the 
plan  is  considered  to  be  the  PSDAR 
submittal  required  under  paragraph 
(a)(4)  of  this  section  and  the  provisions 
of  this  section  apply  accordingly.  For 
power  reactor  licensees  whose 
decommissioning  plan  approval 
activities  have  been  relegated  to  notice 
of  opportunity  for  a  hearing  under 
subpart  G  of  10  CFR  part  2,  the  public 
meeting  convened  and  QO-day  delay  of 
major  decommissioning  activities 
required  in  paragraphs  (a)(4)(ii|  and 
(a)(S)  of  this  section  shall  not  apply,  and 
any  orders  arising  from  proceedings 
under  subpart  G  of  10  CFR  part  2  shall 
continue  and  remain  in  effect  absent 
anv  orders  from  the  (Commission. 

(a)  For  power  reactor  licensees — 

(1)  (i)  when  a  licensee  has  determined 
to  permanently  cease  operations  tbe 
licensee  shall,  within  30  days,  submit  a 
written  certification  to  the  NRC, 
consistent  with  the  requirements  of 
§50.4(bK8); 

(ii)  Once  fuel  has  been  pemianentiy 
removed  from  the  reactor  vessel,  the 
licensee  shall  submit  a  written 
certification  to  the  NRC  that  meets  the 
requirements  of  §  50.4(b)(g)  and; 

(iii)  For  licensees  whose  licenses  have 
been  permanently  modified  to  allow 
possession  but  not  operation  of  the 
facility,  before  the  effective  date  of  this 
rule,  the  certifications  required  in 
paragraphs  (a)(1)  (i)-(ii)  of  tiiis  section 
shall  be  deemed  to  have  been  submitted. 

(2)  Upon  docketing  of  the 
certifications  for  permanent  cessation  of 
operations  and  permanent  removal  of 
fuel  fixim  the  reactor  vessel,  or  when  a 
final  legally  effective  order  to 
permanently  cease  operations  has  come 
into  effect,  the  10  CFR  part  50  license 
no  longer  authorizes  operation  of  the 
reactor  or  emplacement  or  retention  of 
fiiel  into  the  reactor  vessel. 

(3)  Decommissioning  will  be 
completed  within  60  years  of  permanent 
t^essation  of  operations.  Completion  of 
decommissioning  beyond  60  yeere  will 
be  approved  by  the  Commission  only 
when  necessary  to  protect  public  health 
and  safety.  Factors  that  will  be 
considered  by  the  CJ}mmission  in 
evaluating  an  alternative  that  provides 
for  completion  of  decommissioning 
beyond  60  years  of  permanent  cassation 
of  operations  include  unavailability  of 
waste  disposal  capacity  and  other  site- 
specific  factors  affecting  the  licensee's 
capability  to  carry  out 
decommissioning,  including  presence  of 
other  nuclear  facilities  at  the  site. 
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(4)  (i)  Prior  to  or  within  2  years 
following  permanent  cessation  of 
operations,  the  licensee  shall  submit  a 
post-shutdown  decommissioning 
activities  report  (PSDAR)  to  the  ^4RC, 
and  a  copy  to  the  affected  Statels).  The 
report  must  include  a  description  of  the 
planned  decommissioning  activities 
along  with  a  schedule  for  their 
accomplishment,  an  estimate  of 
expected  costs,  and  a  discussion  that 
provides  the  reasons  for  concluding  that 
the  environmental  impacts  associated 
with  site-specific  decommissioning 
activities  will  be  bounded  by 
appropriate  previously  issued 
environmental  impact  statements. 

(ii)  The  NRC  shall  notice  receipt  of 
the  PSDAR  and  make  the  PSDAR 
available  for  public  comment.  The  NRC 
shall  also  schedule  a  public  meeting  in 
the  vicinity  of  the  licensee's  facility 
upon  receipt  of  the  PSDAR.  The  NRC 
shall  publish  a  notice  in  the  Federal 
Kegntar  and  in  a  forum,  such  as  local 
newspapers,  that  is  readily  accessible  to 
individuals  in  the  vicinity  of  the  site, 
announcing  the  date,  lime  and  localion 
of  the  meeting,  along  with  a  brief 
description  of  the  purpose  of  the 
meeting. 

(5)  licensees  shall  not  perform  any 
major  deconunissioning  activities,  as 
deRned  in  §  50.Z,  until  90  days  after  the 
NRC  has  received  the  licensee's  PSDAR 
submittal  and  until  certifications  of 
permanent  cessation  of  operations  and 
permanent  removal  of  fuel  from  the 
reactor  vessel,  as  required  under 

§  50.82(a)(1),  have  been  submitted. 

(6)  Licensees  shall  not  perform  any 
decommissioning  activities,  as  defuied 
in  S  50.2,  that— 

(i)  Foreclose  release  of  the  site  for 
possible  unrestricted  use; 

(ii)  Result  in  significant 
environmental  impacts  not  previously 
reviewed:  or 

(iii)  Result  in  there  no  longer  being 
reasonable  assurance  that  adequate 
funds  will  be  available  for 
decommissioning. 

(7)  In  taking  actions  permitted  under 
S  50.59  following  submittal  of  the 
PSDAR,  the  licensee  shall  notify  the 
NRC,  in  writing  and  send  a  copy  to  the 
affected  State(s),  before  performing  any 
decommissioning  activity  inconsistent 
with,  or  making  any  significant 
schedule  change  from,  those  actions  and 
schedules  described  in  the  PSDAR, 
including  changes  that  significantly 
increase  the  decommissioning  cost. 

(8)(i)  Decommissioning  trust  funds 
may  be  used  by  licen.sees  if — 

(A)  The  withdrawals  are  for  expenses 
for  legitimate  decommissioning 
a<:tivities  consistent  with  the  definition 
of  decommissioning  in  S  50.2: 


(B)  The  expenditure  would  not  reduce 
the  value  of  the  decommissioning  trust 
below  an  amount  necessary  to  place  and 
maintain  the  reactor  in  a  safe  storage 
condition  if  imforeseen  conditions  or 
expenses  arise  and: 

(C)  The  withdrawals  would  not 
inhibit  the  ability  of  the  licensee  to 
complete  funding  of  any  shortfalls  in 
the  decommissioning  trust  needed  to 
ensure  the  availability  of  funds  to 
ultimately  release  the  site  and  terminate 
the  license. 

(ii)  Initially,  3  percent  of  the  generic 
amount  specified  in  S  50.75  may  be  used 
for  decommissioning  planning.  For 
licensees  that  have  submitted  the 
certifications  required  under 
§  S0.82(a)(l)  and  commencing  90  days 
after  the  NRC  has  received  the  PSDAR, 
an  additional  20  percent  may  be  used. 
A  site-specific  decommissioning  cost 
estimate  must  be  submitted  to  the  NRC 
prior  to  the  licensee  using  any  funding 
in  excess  of  these  amounts. 

(iii)  Within  2  years  following 
permanent  cessation  of  operations,  if 
not  already  submitted,  the  licensee  shall 
submit  a  site-specific  decommissioning 
cost  estimate. 

(iv)  For  decommissioning  activities 
that  delay  completion  of 
decommissioning  by  including  a  period 
of  storage  or  surveillance,  the  licensee 
shall  provide  a  means  of  adjusting  cost 
estimates  and  associated  funding  levels 
over  the  storage  or  surveillance  period. 

(9)  All  power  reactor  licensees  must 
submit  an  application  for  termination  of 
license.  The  application  for  termination 
of  license  must  be  accompanied  or 
preceded  by  a  license  termination' plan 
to  be  submitted  for  NRC  approval. 

(i|  The  license  termination  plan  must 
be  a  supplement  to  the  FSAR  or 
equivalent  and  must  be  submitted  at 
least  2  years  before  termination  of  the 
license  date. 

(ii)  The  license  termination  plan  must 
include — 

(A)  A  site  characterization: 

(B)  Identification  of  remaining 
dismantlement  activities: 

(C)  Plans  for  site  remediation; 

(D)  Detailed  plans  for  the  final 
radiation  survey: 

(E)  A  description  of  the  end  use  of  the 
site,  if  restricted: 

(F)  An  updated  site-specific  estimate 
of  remaining  decommissioning  costs; 
and 

(G)  A  supplement  to  the 
environmental  report,  pursuant  to 
$51.53,  describing  any  new  information 
or  significant  environmental  change 
associated  with  the  licensee's  proposed 
termination  activities. 

(iii)  The  NRC  shall  notice  receipt  of 
the  license  termination  plan  and  make 


the  license  termination  plan  available 
for  public  comment.  The  NRC  shall  also 
schedule  a  public  meeting  in  the 
vicinity  of  llie  licensee's  fociiity  upon 
receipt  of  the  license  termination  plan. 
The  NRC  shall  publish  a  notice  in  the 
Federal  Register  and  in  a  forum,  such 
88  local  newspapers,  which  is  readily 
accessible  to  individuals  in  the  vicinity 
of  the  site,  announcing  the  date,  time 
and  location  of  the  meeting,  along  with 
a  brief  description  of  the  purpose  of  the 
meeting. 

(10)  tithe  license  termination  plan 
demonstrates  that  the  remainder  of 
decommissioning  activities  will  be 
performed  in  accordance  with  the 
regulations  in  this  chapter,  will  not  be 
inimical  to  the  common  defense  and 
security  or  to  the  heelth  and  safety  of 
the  public,  and  will  not  have  a 
significant  effect  on  the  quality  of  the 
environment  and  after  notice  to 
interested  persons,  the  Commission 
shall  approve  the  plan,  by  license 
amendment,  subject  to  such  conditions 
and  limitations  as  it  deems  appropriate 
and  necessary  and  authorize 
implementation  of  the  license 
termination  plan. 

(11)  The  Commission  shall  terminate 
the  license  if  it  determines  that — 

(i)  The  remaining  dismantlement  has 
been  perfonned  in  accordance  with  the 
approved  license  termination  plan,  and 

(ii)  The  terminal  radiation  survey  and 
associated  documentation  demonstrates 
that  the  facility  and  site  are  suitable  for 
release. 

(b)  For  non-power  reactor  licensees — 

(1)  A  licensee  that  permanently  ceases 
operations  must  moke  application  for 
license  termination  within  2  years 
following  permanent  cessation  of 
operations,  and  in  no  case  later  than  1 
year  prior  to  expiration  of  the  operating 
license.  Each  application  for 
termination  of  a  license  must  be 
accompanied  or  preceded  by  a  proposed 
decommissioning  plan.  The  contents  of 
the  decommissioning  plan  ore  specified 
in  paragraph  (b)(4)  of  this  section. 

(2)  For  deconunissioning  plans  in 
which  the  major  dismantlement 
activities  are  delayed  by  firet  placing  the 
facility  in  storage,  planning  for  these 
delayed  activities  may  be  less  detailed. 
Updated  detailed  plans  must  be 
submitted  and  approved  prior  to  the 
start  of  these  activities. 

(3)  For  decommissioning  plans  that 
delay  completion  of  decommissioning 
by  including  a  period  of  storage  or 
surveillance,  the  licensee  shall  provide 
that— 

(i)  Funds  needed  to  complete 
decommissioning  be  placed  into  an 
account  segregated  from  the  licensee's 
assets  and  outside  the  licensee's 
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administrative  control  during  the 
storage  or  surveillance  period,  or  a 
surety  method  or  fund  statement  of 
intent  be  maintained  in  accordance  with 
the  criteria  of  $  SO. 75(e):  and 

(ii)  Means  be  included  for  adjusting 
cost  estimates  and  associated  funding 
levels  over  the  storage  or  surveillance 
period. 

(4)  The  proposed  decommissioning 
plan  must  include — 

(i)  The  choice  of  the  alleniative  for 
decommissioning  with  a  description  of 
activities  involved.  An  alternative  is 
acceptable  if  it  provides  for  completion 
of  deconunissioning  without  significant 
delay.  Consideration  will  be  given  to  an 
alternative  which  provides  for  delayed 
completion  of  decommissioning  only 
when  necessary  to  protect  the  public 
health  and  safety.  Factors  to  be 
considered  in  evaluating  an  alternative 
which  provides  for  delayed  completion 
of  deconunissioning  include 
unavailability  of  waste  disposal  capacity 
and  other  site-specific  factore  affecting 
the  licensee's  capability  to  carry  out 
decommissioning,  including  the 
presence  of  other  nuclear  facilities  at  the 
site. 

(ii)  A  description  of  the  controls  and 
limits  on  procediues  and  equipment  to 
protect  occupational  and  public  health 
and  safety: 

(iii)  A  description  of  the  planned  final 
radiation  survey; 

(iv)  An  updated  cost  estimate  for  the 
chosen  alternative  for  decommissioning, 
comparison  of  that  estimate  with 
present  funds  set  aside  for 
decommissioning,  and  plan  for  assuring 
the  availability  of  adequate  fimds  for 
completion  of  decommissioning;  and 

(v)  A  description  of  technical 
specifications,  quality  assurance 
provisions  and  physical  security  plan 
provisions  in  place  during 
deconunissioning. 

(5)  If  the  decommissioning  plan 
demonstrates  that  the  decommissioning 
will  be  perfonned  in  accordance  with 
the  regulations  in  this  chapter  and  will 
not  be  inimical  to  the  common  defense 
and  security  or  to  the  health  and  safety 
of  the  public,  and  after  notice  to 
interested  persons,  the  Commission  will 
approve,  by  amendment,  the  plan 
subject  to  such  conditions  and 
limitations  as  it  deems  appropriate  and 
necesssry.  The  approved 
decommissioning  plan  will  be  a 
supplement  to  the  Safety  Analysis 
report  or  equivalent. 

(6)  The  Commission  will  terminate 
the  license  if  it  determines  that — 

(i)  The  decommissioning  has  been 
performed  in  accordance  with  the 
approved  decommissioning  plan,  and 


(ii)  The  terminal  radiation  survey  and 
associated  documentation  demonstrates 
that  the  facility  and  site  are  suitable  for 


(c)  For  a  fiKility  that  has  permanently 
ceased  operation  before  the  expiration 
of  its  license,  the  collection  period  for 
any  short&ll  of  funds  will  be 
determined,  upon  application  by  the 
licensee,  on  a  case-by-case  basis  taking 
into  account  the  specific  financial 
situation  of  each  licensee. 

29.  Section  50.91.  the  introductory 
text  is  revised  to  read  as  follows: 

{S0.91    Howes  tor  public  eoiwnannatws 
consultMlon. 

The  Commission  will  use  the 
following  procedures  for  an  application 
requesting  an  amendment  to  an 
operating  license  for  a  facility  licensed 
under  §  50.21(b)  or  §  50.22  or  for  a 
testing  facility,  except  for  amendments 
subject  to,  hearings  governed  by 
§§  2.1201-2.1263  of  this  chapter.  For 
amendments  subject  to  §§  2.1201- 
2.1263  of  this  chapter,  the  following 
procedures  will  apply  only  to  the  extent 
specifically  referenced  in  $  2.1205  (c) 
and  (d)  of  this  chapter 

•  *        •        «        • 

30.  Section  50.111.  paragraph  (b)  is 
revised  to  read  as  follows: 

|8«.11t    CrtrnhMtpMiMtoa. 

•  •        *        •        • 

(b)  The  reguhitions  in  10  CFR  Part  SO 
that  are  not  issued  under  sections  161b, 
161i,  or  1610  for  the  purposes  of  section 
223  are  as  follows:  <i$S0.1,  50.2.  50.3, 
S0.4,  50.8,  50.11,  50.12,  50.13,  50.20. 
50.21,  50.22,  50.23.  50.30,  50.31,  50.32, 
50.33,  S0.34a,  50.35,  50.36b,  50.37, 
50.38,  50.39,  50.40,  50.41,  50.42,  50.43, 
50.45,  50.50,  50.51,  50.52,  50.53,  50.56, 
50.57,  S0.S8,  50.81,  50.90.  50.91, 50.92, 
SO.IOO,  50.101.  50.102.  50.103,  50.109, 
50.110,  50.111. 

31.  Appendix  I  to  10  CFR  part  SO  is 
amended  by  revising  Section  (I),  the 
introductory  text  of  Section  (IV),  and 
Section  (FVKC)  to  read  as  follows: 

Appendix  I  to  Pari  SO — NoBxrical 
Guidea  far  Design  Obfaclini  and 
limiting  Condilkim  «»f  OparaUon  to 
Meet  the  Qitcriott  "As  Low  As  U 
Reasonably  Achiarabie"  for 
Radioaclive  Material  in  Light-Water- 
Cooiad  Nuclear  Power  RsaGlar 


SGCnON  I.  Introduction.  Section  50.34a 
provides  that  an  application  for  a  pemiit  to 
oonstmct  a  nuclear  power  reactor  shall 
include  a  description  of  the  preliminary 
design  of  equipment  to  be  installed  to 
maintain  control  over  radioactive  materials 
in  gaseous  and  liquid  effluents  produced 
during  normal  conditions,  including 
expected  occurrences.  In  the  case  of  an 


application  filed  on  or  after  January  2. 1971, 
the  application  must  also  identify  the  design 
objectives,  and  tiie  moans  to  be  employed,  for ' 
kaaping  levela  of  radioactive  material  in 
sfDuants  to  unieauiuwd  areas  as  low  as 
practicable. 

Section  SO. 36a  contains  provisions 
designed  to  assure  that  releases  of  radioactive 
material  from  nuclear  power  reactors  to 
unrestricted  areas  during  normal  corutitiont. 
including  expected  (Kcurrecces,  are  kept  as 
\ow  as  practicable. 
•        •         •        •         • 

SEC  IV.  Guides  oa  technical  specifications 
for  limiting  conditions  for  operation  for  light- 
water-cooled  nuclear  power  reactors  licensed 
under  10  CFR  part  50.  The  guides  on  Unrlttog 
conditions  for  operation  for  light-witer- 
oooled  nuclear  power  reactors  set  ibctfa  below 
may  be  used  by  an  applicant  for  a  license  to 
operate  a  light-wrater-cooled  nuclear  powor 
reactor  or  a  licensee  who  has  subsnittad  a 
certification  of  permanent  ceasation  of 
operations  under  $  S0.82(aXl)  as  guldanea  in 
developing  technical  apecificatioos  under 
S  50.36a(8)  to  keep  levels  of  radioactive 
materials  in  effluents  to  unrestricted  areas  as 
low  as  is  reasonably  achievable. 

Section  S0.3Ga(b)  provides  that  licensees 
shall  be  guided  by  certain  considefstions  in 
establishing  and  implementing  operating 
procedures  specififld  in  tectmicaf 
specifications  that  take  into  account  the  need 
for  openUng  flexibility  and  at  the  same  time 
assure  that  the  licensee  will  exert  his  best 
e^rt  to  keep  levels  of  rsdioactive  materiaJ  in 
effluents  as  low  as  is  reasonably  achievable. 
The  guidance  set  forth  below  provides 
additional  and  more  specific  guidance  to 
licensees  in  this  respect 

Through  the  use  of  the  guides  set  forth  in 
tliis  section  it  is  expected  that  the  aruiual 
niaase  of  radioactive  material  in  effluents 
from  light-water-cooled  nuclear  power 
reactors  can  generally  be  maintained  within 
the  levels  set  forth  as  numerical  gullies  lor 
design  objectives  in  Section  II. 

At  the  same  time,  ihe  licensee  is  permitted 
the  flaxibiUty  of  operations,  compatible  with 
consideratioos  of  health  and  safety,  to  asaura 
that  tlie  public  is  provided  a  dependable 
source  of  power  even  under  unusual 
conditions  which  may  temporarily  result  in 
releases  higher  than  numerical  guides  for 
design  objectives  but  still  within  levels  that 
assure  that  the  average  population  exposure 
is  equivalent  to  small  foKtions  of  doaes  from 
natural  background  radiation.  It  is  expected 
that  in  using  this  operational  flexibility 
under  unusual  conditions,  the  licensee  wiU 
exert  his  best  eSbrts  to  keep  levels  of 
radioactive  material  in  effluents  wittiin  the 
numerical  guides  for  design  objectives. 

C  If  the  data  developed  in  the  surveillance 
and  monitoring  program  described  in 
paragraph  B  of  Section  HI  or  from  other 
monitoring  programs  show  that  the 
relationship  between  the  quantifies  of 
redioactlve  material  released  in  liquid  aiMl 
gaseous  effluents  and  the  dose  to  individuals 
in  uiuestricted  areas  is  significantly  different 
from  that  assumed  in  the  calculations  used 
to  determine  design  objectives  pursuant  to 
Sections  II  and.l[l,  the  Commission  may 
modify  the  quantities  in  the  technical 
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specifications  defining  the  limiting 
conditions  in  a  license  to  operate  a  light- 
waterK»oled  nuclear  power  reactor  or  a 
license  wbcMe  holder  has  submitted  a 
certification  of  permanent  cessation  of 
operations  under  S50.g2|a)(l). 


PART  SI— amRONMENTAL 
PROTECmn  ReiULATIONS  FOR 
DOMESTIC  UCENSING  AND  RELATED 
REQULATDRY  FUNCTIONS 

32.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Aathnrity:  Sec  161. 68  Stat  948,  as 
amended,  sac  1701. 106  Stat.  2951.  2952. 
2953. 1*2  U.S.C  2201,  2297f);  sees.  201.  as 
amended,  202, 88  Stat.  1242,  as  amended. 
1244  (42  U.&C  5841,  5842). 

Subpart  A  also  issued  under  National 
Environmental  Policy  Act  of  1969,  sees.  102. 
104, 105,  S3  StaL  853-854.  as  amended  (42 
U.SC  4332.  4334,  4335):  and  Pub.  U  95-604. 
Title  II,  92  Stat  3033-3041:  and  sec  193, 
Pub.  I,.  101-575.  104  Stat.  2835  42  U.S.C. 
2243).  Sections  51.20.  51.30.  51.60,  51.80. 
and  51.97  also  issued  under  sees.  135, 141, 
Pub.  L.  97-425,  96  Stat  2232,  2241,  and  sec 
148.  Pub.  L  100-203.  101  Stat  1330-223  (42 
U.S.C  10155,  10161. 10168).  Section  51.22 
also  issued  under  sec  274,  73  Stat  688,  as 
amended  by  92  Stat  3036-3038  (42  U.S.C 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982.  sec.  121.  96  Stat  2228  (42  U.S.C 
10141).  SecUons  51.43.  51.67.  and  51.109 
also  under  Nuclear  Waste  Policy  Act  of  1982, 
sec  114(f),  96  Stat  2216,  as  amended  (42 
U.&C  iai34(f)). 
*         •         *         *         • 

33.  Section  51.53.  paragraph  (b)  is 
revised  to  read  as  follows: 

(81.53   SupptansiM  to  efwIramMnlal 


information  or  significant 
anviroiunental  change  associated  with 
the  applicant's  proposed 
decommissioning  activities  or  with  the 
applicant's  proposed  activities  with 
respect  to  the  planned  storage  of  spent 
fuel.  Unless  otherwise  required  by  the 
Commission,  in  atxordance  with  the 
generic  determination  in  $S1.23(a)  and 
the  provisions  in  §  51.23(b),  the 
applicant  shall  only  address  the 
environmental  impact  of  spent  fuel 
storage  for  the  term  of  the  license 
applied  for.  The  "Supplement  to 
Applicant's  Environmental  Report — 
Post  Operating  License  Stage"  may 
incorporate  by  reference  any 
information  contained  in  "Applicant's 
Environmental  Report — Construction 
Permit  Stage,"  "Supplement  to 
Applicant's  Environmental  Report — 
Operating  License  Stage,"  final 
environmental  impact  statement, 
supplement  to  final  environmental 
impact  statement — operating  license 
stage,  or  in  the  records  of  decision 
prepared  in  connectioojvith  the 
construction  permit  or  the  operating 
license  for  that  facility. 
•        •        *        *        * 

34.  Section  51.95,  paragraph  (b)  is 
revised  to  read  as  follows: 

fS1.9S    Supplanwnt to nnal  aiwironmanM 

li 


(b)  Post  operating  license  stage.  Each 
applic:ant  for  a  license  amendment 
authorizing  decommissioning  activities 
for  a  production  or  utilization  fatnlity 
either  for  imrestricted  use  or  based  on 
continuing  use  restrictions  applicable  to 
the  site;  and  each  applicant  for  a  Ucense 
amendment  approving  a  license 
termination  plan  or  decommissioning 
plan  under  $  50.82  of  this  chapter  either 
for  unrestricted  use  or  based  on 
c:ontinuing  use  restrictions  apphcable  to 
the  site;  and  each  applicant  for  a  license 
.  or  license  amendment  to  store  spent  fiiel 
at  a  nuclear  power  reactor  after 
expiration  of  the  operating  license  for 
the  nuclear  power  reactor  shall  submit 
with  its  application  the  number  of 
copies,  as  speciHed  in  $51.55,  of  a 
separate  document,  entitled 
"Supplement  to  Applicant's 
Environmental  Report — Post  Operating 
License  Stage,"  which  will  update 
"Applicant's  Environmental  Report — 
Operating  License  Stage,"  as 
appropriate,  to  reflect  any  new 


(b)  Post  operating  license  stage.  In 
connection  with  the  amendment  of  an 
operating  license  authorizing 
decommissioning  activities  at  a 
production  or  utilization  facility 
covered  by  §  51.20,  either  for 
unrestricted  use  or  based  on  continuing 
use  restrictions  applicable  to  the  site,  or 
with  the  issuance,  amendment  or 
renewal  of  a  license  to  store  spent  fuel 
at  a  nuclear  power  reactor  after 
expiration  of  the  operating  license  for 
the  nuclear  power  reactor,  the  NRC  staff 
will  prepare  a  supplemental 
environmental  impact  statement  for  the 
post  operating  license  stage  or  an 
environmental  assessment,  as 
appropriate,  which  will  update  the  prior 
environmental  review.  The  supplement 
or  assessment  may  incorporate  by 
reference  any  information  contained  in 
the  final  environmental  impact 
statement,  the  supplement  to  the  final 
environmental  impact  statement — 
operating  license  stage,  or  in  the  records 
of  decision  prepared  in  coimection  with 
the  construction  permit  or  the  opereting 
license  for  that  facility.  The  supplement 
will  include  a  request  for  comments  as 
provided  in  §  51.73.  Unless  otherwise 
required  by  the  Commission,  in 
accordance  with  the  generic 
determination  in  §  51.23(a)  and  the 


provisions  of  $  51.23(b).  a  supplemental 
environmental  impact  statement  for  the 
post  operating  license  stage  or  an 
environmental  as.-iessment,  as 
appropriate,  will  address  the 
environmental  impacts  of  spent  fuel 
storage  only  for  the  term  of  the  license, 
license  amendment  or  license  renewal 
applied  for. 

Dated  at  Rockville,  IbID,  this  19th  day  of 
)uly,  1996. 

For  the  Nuclear  Regulatory  Commisaion. 
lolui  C  Hoyla, 
Secretary  of  the  Commission. 
(PR  Doc  96-19031  Filed  7-26-96: 8:45  ami 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Pvt  125 

Govmnunt  Contracting  AmManea; 
Correction 

AQBtCY:  Small  Business  Administration. 
ACTION:  Correction  to  final  regulation. 

summary:  This  document  contains 
corrections  to  a  Gnal  rule  published  by 
the  Small  Business  Administration 
(SBA)  in  the  Federal  Register  on 
Wednesday,  January  31, 1996  (61  FR 
3310).  The  regulation  related  to  small 
business  prime  contractor's 
performance.  Thd  correction  is  needed 
to  ensure  consistency  with  other 
provisions  contained  in  SBA's 
regulations. 

EFFKTIVE  OATl:  July  29,  1986. 
FOR  FURTHER  INFOflMATION  CONTACT. 
Richard  Sadowski,  Acting  Assistant 
Administrator,  Office  of  Industrial 
Assistance.  (202)  205-6475. 
SUPPLBIBaARY  INFORMATION:  On 
January  31. 1996.  SBA  published  in  the 
Federal  Register  (61  FR  3310)  a 
complete  revision  to  the  regulations 
pertaining  to  SBA's  procurement 
assistance  programs.  Included  within 
this  final  rule  was  a  new  section 
(S  125.6)  entitled  "Prime  contractor 
performance  requirements  (limitations 
on  subcontracting)."  61  FR  3315.  As 
published,  the  final  regulation  contains 
two  errors  that  may  be  misleading  and 
need  to  be  changed.  First,  S  125.6(b)(2) 
uses  the  term  "regular  dealer." 
However,  the  definition  of  "regular 
dealer"  was  abolished  by  section  7201 
of  the  Federal  Acquisition  Streamlining 
Act  of  1994  (FASA).  Specifically,  FASA 
repealed  the  "regular  dealer"  or 
"manufacturer"  eligibility  requirements 
imposed  by  the  Walsh-Healey  Public 
Contracts  Act.  Without  a  current 
definition  for  the  term  "regular  dealer," 
SBA  believes  that  its  use  in  this 
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regulation  would  be  confusing.  As  such, 
this  correction  rule  substitutes  the  term 
"non-manufacturer"  for  "regular  dealer" 
in  S  125.6(a)(2)  to  ensure  consistency 
with  other  sections  of  13  CFR  Part  125 
and  to  remove  the  ambiguity  created  by 
the  use  of  the  term  "regular  dealer." 

Second,  as  set  forth  in  the  January  31. 
1996  Gnal  rule,  $  125.6(c)  stated  that 
compliance  virith  the  Prime  Contractor 
Performance  Requirements  would  be 
determined  as  of  the  date  the  bid  was 
submitted  in  a  sealed  bid  procurement, 
and  as  of  the  date  the  concern  submits 
its  best  and  final  offer  in  a  negotiated 
prcKureroent.  This  provision  is 
inconsistent  with  the  general 
responsibility  requirements.  In 
determining  an  offeror's  responsibility 
to  perform  a  specific  contract  as  part  of 
a  Certificate  of  Competency  review.  SBA 
determines  whether  the  offeror  is 
capable  of  performing  the  contract  at  the 
time  of  award.  The  ofieror  can  make 
changes  to  demonstrate  that  it  can 
perform  the  contract  up  until  the  time 
of  award.  Because  the  Prime  Contractor 
Performance  Requirements  are  now  to 
be  considered  an  issue  of  responsibility, 
compliance  with  them  also  should  be 
able  to  be  demonstrated  up  imtil  the 
lime  of  sword.  Thus,  this  correction  rule 
eliminates  $  12S.6(c)  for  internal 
consistency,  and  redesignates 
paragraphs  (d),  (e),  (f).  and  (gj  as 
paragraphs  (c),  (d),  (e),  and  (i), 
respoctively. 

Canadian  of  Pnblkalion 

Accordingly,  the  publication  on 
January  31, 1996.  of  the  final  regulations 
that  were  the  subject  of  FK  Doc.  96- 
1157,  is  corrected  as  follows; 


DB>ARTMen'  OF  TRANSPORTATION 


|12M   (Conae«a4 

1.  On  page  3315  in  the  third  column, 
$  125.e(a)(2).  remove  the  words  "regular 
dealer"  and  add  in  their  place  the  word 
"non-manuEactiuer". 

2.  On  page  3316,  in  the  first  coltunn, 
section  125.6,  remove  paragraph  (c)  in 
its  entirety  and  redesignate  paragraphs 
(d)  through  (g)  as  (c)  through  (f). 
respectively. 

Dated:  July  16, 1996. 
GiaprLew, 
Deputy  Administntot. 
IFR  Doc  96-19171  Filed  7-26-96: 8:46  ami 


14  CFR  Part  2S 

(OodM  Na  NM-iai;  Special  CoiMMona 
NaK-ANM-liq 

SpacW  CondWonK  Embiaar  (Braxll) 
Akcratt  Coiporalian  Modal  aiB-14S 
Alrplana;  High-tntanalty  RadMad 


aobict:  Federal  Aviation 

Administration,  DOT. 

action:  Final  special  conditions. 


iRY:  These  special  conditions  are 
issued  for  the  Embraer  Model  EMB-145 
airplane.  This  new  airplane  will  utilize 
new  avionics/electronic  systems  that 
provide  critical  data  to  the  flightcrew. 
The  appUi3ible  regulations  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  protection  of  these 
systems  from  the  effects  of  high- 
intensity  radiated  fields.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  estabUsh  a  level 
of  safety  equivalent  to  that  established 
by  the  exiMing  airworthiness  standards. 
EFTSCnVE  date:  August  28. 1996. 
FOR  FURTHBt  BVORMATMN  CONTACT: 
Geriy  Laldn,  FAA,  StondoidizaUaa 
Branch,  ANM-113,  Transport  Airplane 
Directorate.  Aircraft  Cettificstion 
Service.  1601  Lind  Avenue,  SW.. 
Ronton,  Washington,  98055-4056; 
telephone  (206)  227-1187;  bcsimlle 
(206)  227-1149. 

flURFlBKNTARV  MFOMMTION: 

Backgroand 

On  Augtist  30. 1980.  Embraer  Aircraft 
Corporation,  Calxa  Postal  343, 12227- 
901  Sao  Jose  dos  Campos,  Sao  Paulo  SP 
Btasil,  appUed  for  a  new  type  certificate 
in  the  transport  airplane  category  for  the 
Model  EMB-145  airplane.  The  EMB- 
145  is  a  T-tail,  low  swept  wing,  small 
trsnspoct  airplane  powered  by  two 
Allison  CMA-3007A  turbofon  engines 
motmted  on  pylons  extending  from  the 
ait  fiiselage.  Each  engine  will  be  capable 
of  delivering  7.040  pounds  timist.  The 
flight  controls  will  be  powered  and 
capable  of  manual  reversion.  The 
airplane  has  a  seating  capacity  of  up  to 
50  passengers,  and  a  maximum  takeoff 
weight  of  42,328  pounds. 

Type  CertifiGation  Basis 

Under  the  provisions  of  §  21.17  of  the 
FAR.  Embraer  must  show  that  the 
Model  EMB-I4S  meets  the  applicable 
provisions  of  part  25.  effiactive  February 
1, 1965.  as  amended  by  Amendments 
25-1  through  25-75.  In  additicm.  the 


certification  basis  for  the  Model  EMB- 
145  includes  part  34.  effective 
September  10. 1990,  plus  any 
amendments  in  effect  at  the  time  of 
certificstion:  and  part  36,  effective 
December  1, 1969,  as  amended  by 
Amendment  36-1  through  the 
amendment  in  effect  at  Ste  time  of 
certification.  No  exemptions  lue 
anticipated.  These  special  conditions 
form  an  additional  part  of  the  type 
certification  basis,  in  addition,  the 
certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  theee  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Embraer  Model  EMB- 
145  because  of  a  novel  or  imusual 
design  feature,  special  conditions  are 
prescribed  imder  the  provisions  of 
§21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
isaiMd  in  accordance  with  §11.49  of  the 
FAR  after  public  notice,  as  lequired  by 
§§  1 1.28  and  11.29,  and  become  port  of 
tlie  type  oertiGcaUon  basis  in 
acondance  with  §  21.17(aX2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  seme  novel  or  tmusuol 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
luider  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unnaoal  Design  Features 

The  Model  EMB-14S  incorporates 
new  avionic/electronic  installations, 
including  a  digital  Electfonic  Flight 
Instrument  System  (EFIS),  Air  DoU 
System.  Attitude  and  Heading  Reference 
System  (AHRS).  Navigation  and 
Communication  System,  Autopilot 
System,  and  a  Full  Authority  Digital 
Engine  Control  (FADEC)  system  that 
controls  critical  engine  parameters. 
These  systems  may  be  vulnerable  to 
high-intensity  radiated  fields  (HIRF) 
external  to  the  airplane. 


There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intendod  by 
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(he  ragulations  incorporated  by 
reference,  special  conditions  are  issued 
for  the  Embraer  Model  EMB-14S.  which 
would  require  that  new  technology 
electrical  and  electronic  systems,  such 
as  the  Ens,  FADEC,  AHRS.  etc..  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communicationa.  coupled 
with  electronic  command  and  oontiol  of 
the  airplane,  the  inununity  of  cribcal 
digital  avionics  systems  to  HIRF  must  be 
eslablisfasd. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  tlie  eftectiveness 
of  airbame  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  enei^  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below. 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  IB  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  hameaees  without  the  benefit  of 
airframe  shielding. 

b.  Demonstradon  of  this  level  of 
protection  is  established  through  system 
test  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengtlis  for  the 
frequency  ranges  indicated. 


change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
S  21.101(a)(1). 

Dlacuwlnn  of  Commenta 

Notice  of  proposed  special  conditions 
No.  SC-96-2-NM  was  published  in  the 
Fadanl  Register  on  April  3, 1996  (61  PR 
14684).  One  commenter  responded  to 
the  request  for  comments  and  concurs 
with  the  special  conditions  as  proposed. 


Frequency 

Peak 
(V/M) 

Aver- 
(vXl) 

10  tCHz-100  KHz 

SO 

SO 

100  KHi-SOO  KHz 

60 

60 

500  KHz-2000  KHz  

70 

70 

2  MHz-30  MHz 

200 

200 

30  MHz-100  MHz 

30 

30 

lOOMHz-aOOMHz _„. 

ISO 

33 

200  MHz-WO  MHz  

70 

70 

400  MH2-700  MHz  

4.020 

936 

700MH2-1000MHZ  

1.700 

170 

1  GHz-2  GHz  

5,000 

aeo 

2  GHz-4  GHz  

6.880 

840 

4  GHz-6  GHz  

6.850 

310 

6  GHz-8  GHz  

3.600 

670 

8GHZ-12QHZ 

3.500 

1^70 

12  QHz-18  GHz 

3,500 

360 

18  GHz-40  GHz       

2,100 

750 

This  action  affects  only  certain  design 
featuns  on  the  Embraer  Model  EMB- 
145  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
manufocturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

Lilt  of  SufcjiCti  JB 14  an  Fait  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requiiements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

:  49  U.S.C  ia6(g),  40113,  44701, 


As  discussed  above,  these  special 
conditions  aia  applicable  initially  to  the 
Embraer  Model  EMB-14S.  Should 
Embraer  apply  at  a  later  date  for  a 


44702, 44704. 

The  Spedai  Condittons 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Embraer 
Model  EMB-14S  series  airplanes. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Badioted  Fields 
CHIRP).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  aOscted  when  the  airplane  is 
exposed  to  high-intensity  radiated 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  July  12, 
19W. 

Stowait  K.  Miller. 
Acting  Manager.  Transport  Airplane 
Dinctomie,  Aircraft  Certification  Service. 
ANKt-lOO. 
IFR  Doc.  «fr-18ie7  Filed  7-26-46: 8:4S  ami 


14CFRPart3S 

[Docket  No.  9e-NM-aS7-AI>;  Amandminl 
39-8703;  AD  W-16-oq 

RM2120-AAM 


All  wui  ttilnaM  DlracHvasi  AHims 
AS20-4aO  Swtos  AkplanM 

aobcy:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320-20O  series  airplanes,  that  requires 
modification  of  the  shock  absorber  sub- 
assembly of  the  main  landing  gear 
(MLG).  This  amendment  is  prompted  by 
reports  of  internal  damage  to  the  shock 
abisorber  sub-assembly  due  to  loose 
screws  in  the  upper  bearing  dowels.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  damage, 
which  could  result  in  the  overextension 
of  the  shock  absorber  and  failure  of  the 
torque  link.  This  situation  may  lead  to 
the  inability  of  the  MLG  to  retract  and 
subsequent  collapse  of  the  MLG. 
DATES:  Effective  September  3, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
3, 1996. 

addresses:  The  service  information 
referenced  in  this  AO  may  be  obtained 
6t)m  Airbus  Industrie,  1  Rood  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOn  FURTHER  MFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPflEHENTARY  IM=OnMATK)N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320-200  series  airplanes  was 
published  in  the  Federal  Register  on 
April  29.  1996  (61  FR  18704).  That 
action  proposed  to  require  modification 
of  the  shock  absorber  sub-assembly  of 
the  main  landing  gear  (MLG). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
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making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

All  three  commenters  support  the 
proposed  rule. 

Conciliisiow 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

The  FAA  estimates  that  115  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  24 
work  hours  per  airplane  to  accomplish 
the  requited  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $165,600,  or  $1,440  per  airplane. 

The  cost  impact  figure  discussiBd 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is  . 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Snbiects  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adaption  of  the  AmmdmeBt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  9»—AtmmtmmEsa 

DiRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrily:  49  U.S.C  106(g).  40113. 44701. 

}3e.13   (AmandatU 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

«e-l»-4n    Airbus  ludaitrte*:  Amendmant 
39-9703.  Docket  95-NM-267-AD. 

Applicability:  Model  A32O-20O  series 
airplanes  on  which  Airbus  Modification 
24S94  (refereace  Airbus  Service  Bulletin 
A320-32-1144I  has  not  been  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetber  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  tieen  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  lequirements  of  this  AD  is  affected,  the 
owDer/opeiator  must  request  approval  for  an 
alternative  method  of  compliaoce  in 
accordance  with  paragraph  (b]  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
l)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  piwiously. 

To  prevent  damage  to  the  internal  area  of 
the  shock  absorber  sul>.as6embly,  which 
could  cause  an  overextension  of  the  shock 
absortier  and  feilure  of  the  torque  link, 
accomplish  the  following: 

(a)  Ptior  to  the  accxmiulatioD  of  6,000  total 
landings  since  the  shock  ahforber  of  the  main 
landing  gear  (MIX^)  was  removed,  built,  or 
overhauled:  or  within  6  months  after  the 
effective  date  of  this  AD:  whichever  occurs 
later:  Modify  the  shock  absorber  assembly  of 
the  MLG,  in  accordance  with  Airbus  Service 
Bulletin  A320-32-1144.  dated  December  8, 
1994. 

Note  2:  Airbus  Service  Bulletin  A320-32- 
1144  references  Dowty  Aerospace  Service 
Bulletin  2IX)-32-21S.  dated  July  7, 1994,  and 
Dowty  Aerospace  Service  Bulletin  200-32- 
216.  Revision  1.  dated  November  18,  1994,  as 
additional  sources  of  service  information  for 
modification  of  the  shock  atMorbcr. 

(b)  An  alternative  method  of  compliance  or 
adtustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  lie 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  oommanti  and  then 
send  it  to  the  Manager,  Standardisation 
Branch,  ANM-113. 

Nols  3:  Information  concerning  tlie 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Standardisation  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  lie  accomplisfied. 

(d)  The  modiBcation  shall  ba  don*  in 
Bccordance  with  Airbus  Service  Bulletin 
A320-32-1144,  dated  Dacsmbar  8. 1994. 
This  inconxintion  by  reference  was 
approved  by  the  Director  of  tlw  Federal 
Itegistsr  in  accordance  Mdth  S  U.S.C  5S2(a) 
and  1  On^  part  SI.  Copies  may  be  obtained 
from  Aiitjus  Industrie,  1  Rood  Point  Maurice 
Bellonte,  31707  Blagnac  Odsx.  France. 
Copies  may  tie  inspected  at  the  FAA, 
Transport  Airplane  Directoiate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washuigton, 
DC. 

(e)  This  amendment  becomes  effective  on 
September  3, 1996. 

Issued  in  Renton.  Washington,  on  July  22. 
1996. 

S.R  Millar, 

Actii\$  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  96-19013  Pilad  7-26-96;  8:45  am) 

BUJMO  ooae  aw-ia-u 


14  CFR  Part  W 

[Dookal  No.  ge-NW-SIS-AO;  Amendment 
a»-MM;ADSS-1S-oq 

RM212»-AA64 

Aliwonhlnaas  DIracthfaa;  Boeing 
Model  747-400  Seriae  Alrplanae 
EquHlpad  WW)  BFGoodricti  Evacuatlan 
SlidafRans 

AOBKY:  Federal  Aviation 
Administration,  DOT. 
ACTMN:  Final  rule. 

StJMIARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  that  requires 
modification  of  door  S  evacuation  slide/ 
rafts.  This  amendment  is  prompted  by 
reports  that  the  door  5  evacuation  slide/ 
raft  failed  to  deploy  properly  due  to 
adverse  loads  caused  by  the  geometry  of 
this  evacuation  slide/raft.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  door  5  evacuation 
slide/raft  to  deploy  properly,  which 
could  contribute  to  injury  of  passengers 
on  the  slide  and  could  delay  or  impede 
the  evacuation  of  passengers  during  an 
emergency. 
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MTB:  EfiiBctive  Septembar  3, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  tlie 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  September 
3,1996. 

AOIMEnec  The  service  infonnation 
referenced  in  this  AD  may  be  obtained 
from  BFGoodrich  Company,  Aircraft 
Evacuation  Systems,  Department  7916, 
Phoenix,  Arizona  85040.  This 
infonnation  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Rsntoo.  Waahington:  or  at  the  FAA. 
lYanaport  Airplaiie  Directorate,  U» 
Angalea  Aircraft  Cectification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
Califbinia:  or  at  the  OfBce  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Waahington.  DC 
ran  FunHBi  ■gxanwTWN  ooNT/icr. 

Andrew  C6wer.  Aaroapaca  Engineer. 
Systems  and  Equipment  Branch,  ANM— 
130L,  FAA,  Los  Angeles  Aircraft 
Certificatian  Office,  3960  Paramount 
Boulevard,  Lakewood.  California  90712; 
telephone  (310)  627-5338:  hx  (310) 
627-5210. 

StJPK£iB(TARY  INFOMMTION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthineas  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Modal  747-400  sariea  airplanes  tvas 
published  in  the  Federal  Kagialar  on 
April  29, 1996  (61  FR  18705).  That 
action  proposed  to  require  modiScation 
of  tlie  door  5  evacuation  slide/rafts. 

Interested  persons  have  been  afibrdsd 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
sii^e  comment  received. 

The  commenter  supports  the 
proposed  rule. 


After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  propoaed. 

rnm  lM|iai  I 

The  FAA  estimates  that  ISO 
BFGoodrich  evacuation  slide/rafts 
installed  on  75  Boeing  Model  747-400 
series  airplanes  (2  slides  per  airplane)  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  1  work 
hour  per  slide  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
S84  per  slide.  Based  on  thme  figures, 
the  cost  impact  of  the  AD  on  U.S. 


operators  is  estimated  to  be  $21,600,  or 
S144  per  slide. 

The  cost  impact  figure  discussed 
above  is  baaed  on  assumpUons  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
thoae  actions  in  the  future  if  this  AD 
were  not  adopted. 

Kagnlalory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  doe* 
not  have  sufficienl  federalism 
implicaUona  to  warrant  the  preparation 
of  a  Federalism  Asaesament 

For  the  reasons  diacuaaed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedurea  (44 
FR  11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
subetantial  number  of  small  entitie* 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepered  ibr  this  action  and  it  is 
contained  in  the  Rule*  Docket.  A  copy 
of  it  may  be  obtained  bt>m  the  Rules 
Docket  at  the  location  provided  under 
the  caption 


Lfet  rfSutjicta  in  14  CTK  Fait  M 

Air  transportation.  Aircraft.  Aviation 
safety.  Incnporation  by  reference. 
Safety. 

AdaptfaM  «f  the  Aiasaihnsiit 

Accordingly,  pursuant  to  the 
authority  dalagi^ad  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWOfrmMESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

49  U.S.C  iae(gi.  40113. 44701. 


I  Mil* 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

W-t5-«M    Inaing-  Amsndnwnt  3»-9eM. 
Dockat  9S-NM-31«-AO. 
AppHcability:  Modal  747-400  laries 
airpunn  equipped  with  BPGoodricli 


Evacuation  Slide/Rafts  at  door  5:  having 
slide/nit  sssambly  part  oujntier  7A146^1. 
-2,  -3.  -4,  -7.  -8,  -9,  -10,  -11,  or  -12  (all 
unit  Mrial  aumisets);  nertiGcated  in  any 
catagocy. 

Nals  1:  This  AO  appUas  to  each  aiiplaiia 
idestified  in  Um  pracsding  applicability 
provisioQ,  reganUess  of  wfaadur  it  has  tieen 
modiQed,  altored,  or  repaired  in  the  area 
fub)ect  to  tlie  requinnnents  of  thii  AD.  For 
aiiplanas  that  have  been  modiBad,  altered,  or 
repaired  so  that  the  performance  of  ttia 
requirements  of  this  AD  is  affiectod,  tlie 
owner/operatpr  must  request  approval  ior  an 
alternative  method  of  oocnpliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  seaeasiueut  of 
the  eibct  of  the  modificatioB,  ahenlioD.  or 
repair  on  the  unsais  cooditioa  addrasaed  liy 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indlcalad,  uniasa 
acoompUahed  praviaualy. 

To  prevent  hilure  of  the  door  S  evacuation 
slide/raft  to  deploy  properly,  which  could 
contribute  to  injury  of  pesseogers  on  the  slide 
and  could  delay  or  impede  the  evacuation  of 
pasaengars  during  an  ani*i||ency,  accomplish 
the  following: 

(a)  Within  36  months  after  the  effective 
data  of  tills  AD,  modify  the  door  5  evacuatiaa 
slide/raits  in  accordance  with  BFtkiodrich 
Servica  Bulletin  7A1469-2S-2S3,  dated 
^k>vambar6. 199S. 

NaSa  X;  Modification  previous  to  the 
effisctive  date  of  this  AD  in  accofdance  with 
Boeing  Alert  Service  Bulletin  747-25A309e, 
which  refereDces  BFGoodrich  Service 
Bulletin  7A146S-2S-2B3,  dated  Novemher  B, 
1995.  is  conaideied  acceptable  for 
compliance  writh  the  modification 
requirements  of  paragraph  (a)  of  this  AD. 

(b)  An  allamative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  OCBcs  (AGO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requeata  through 
en  appiupiila  FAA  Principal  Maintenance 
Ins|MUur,  who  may  add  mmmanta  and  than 
send  it  to  the  Manager,  Ixi*  Angeles  ACX}. 

Nala  3;  Information  concerning  the 
exialeDce  of  approved  alternative  methods  of 
compliance  witfa  this  AD,  if  any.  may  be 
obtained  from  the  Loa  Aiigslaa  AGO. 

(c)  Special  Oigbt  permits  may  be  issued  in 
accordancs  with  secUoos  21.197  and  21.199 
of  the  Federal  Aviation  Regulationa  (14  CTR 
21.197  and  21.199)  to  operate  tlie  airplane  to 
a  location  where  tlie  tequirementa  of  this  AO 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  witfa  BFGoodrich  Servica 
Bulletin  7A 1469-25-263,  dated  ffovemberS, 
1995.  This  incorporation  by  refisrenca  was 
approved  tiy  the  Director  of  the  Federal 
Register  in  accordance  with  S  U.S.C  552(a) 
and  1  CFK  part  51.  Copies  may  be  obtained 
from  BF(joodrlch  Cooipany.  Aircraft 
Evacuation  Systems,  Department  7916, 
Fhoenix,  Arizona  85040.  Copies  may  be 
inspected  at  tlie  FAA,  Transport  Airplane 
Directorate,  ISOl  Und  Avenue,  SW.,  Renlon, 
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Washington:  or  at  the  FAA.  Transport 
Airplane  Directorate,  lx)8  Angeles  Aircraft 
Ortification  OfTice.  3960  Paramount 
Boulevard,  [^i:ewood,  California;  or  at  the 
OfTice  of  the  Federal  Register,  800  North 
Capilol  Street.  NW.,  suite  700.  Washington. 
DC 

(e)  This  amendment  becomes  effective  on 
September  3. 1996. 

Issued  in  Renton.  Washington,  on  |uly  18. 
1996. 

Stewart  R.  IMiller. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFK  Doc  96-18786  Filed  7-26-96:  8:45  ami 
Btusse  oooa  «ia-t»m 


14  CFR  Part  39 

[Docttet  No.  9«-^NE-1B;  Amendment  39- 
9697;  AD  9»-1»-04] 

Airwonhiness  Directlvas;  Hartzell 
Propeller  Inc.  HC-B3TN,  HC-BSMP, 
HC-E4A,  and  HC-D4N  Series 


AOGNCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airwoithiness  directive  (AD)  that  is 
applicable  to  certain  propeller  blades, 
identified  by  serial  number,  installed  on 
Hartzell  Propeller  Inc.  HC-B3TN,  HC- 
BSMP,  HC-E4A,  and  HC-D4N  series 
propellers.  This  action  requires,  within 
specified  hours  time  in  service  after  the 
effective  date  of  this  AO,  a  one-Ume 
fluorescent  dye  penetrant  inspection  of 
a  twelve-inch  long  area  on  both  the  face 
and  camber  sides  of  propeller  blade 
shanks  for  forging  flaws  or  cracks,  and 
replacement  of  defective  propeller 
blades  with  serviceable  parts.  In 
addition,  this  action  requires  this 
inspection  prior  to  further  flight  for 
propellers  that  experience  sudden  or 
unusual  vibration.  This  amendment  is 
prompted  by  a  report  of  an  inflight 
propeller  blade  separation.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  propeller  blade  separation 
caused  by  propeller  blade  shank  cracks 
emanating  from  forging  flaws,  which 
could  result  in  loss  of  control  of  the 
aircraft. 
DATES:  Effective  July  29. 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  29, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  27, 1996. 
ADOnESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention;  Rules  Docket  No. 
9&-ANE-18. 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  also  be  submitted  to  the 
Rules  Docket  by  using  the  following 
Internet  address;  "epd- 
adcomments@mail.hq.faa.gov".  All 
comments  must  contain  the  Docket  No. 
in  the  subjeci  line  of  the  comment. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Hartzell  . 
Propeller  Inc.,  One  Propeller  Place. 
Piquf ,  OH  45356-2634.  ATTN:  Product 
Suppfirt:  telephone  (513)  778-4388.  fax 
(513)778-4321.  This  information  may 
be  examined  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park.  Burlington.  MA:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer, 
Chicago  Aircraft  Certifitsition  Office, 
FAA.  Small  Airplane  Directorate.  2300 
East  Devon  Ave..  Des  Plaines.  IL  60018; 
telephone  (847)  294-7031.  Tax  (847) 
294-7834. 

SUPPlEMBfTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
received  a  report  of  an  inflight  blade 
separation  of  a  Hartzell  Propeller  Inc. 
Model  HC-D4N-5C/D9327K  propeller 
installed  on  a  Short  Brothers  pic  S-312 
Tucano  military  aircraft  in  the  United 
Kingdom.  The  investigation  revealed 
that  the  propeller  blade  separation 
resulted  bum  a  crack  emanating  from  a 
foiging  flaw  in  the  propeller  blade.  This 
condition,  if  not  corrected,  could  result 
in  propeller  blade  separation  caused  by 
propeller  blade  shank  cracks  emanating 
from  forging  flaws,  which  could  result 
in  loss  of  control  of  the  aircraft. 

TTie  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hartzell 
Propeller  Inc.  Alert  Service  Bulletin 
(ASB)  No.  HC-ASB-61-220.  dated  July 
8. 1996.  that  contains  a  list  of  affected 
propellers  by  model  and  serial  number, 
and  describes  procedures  for  a  one-time 
fluorescent  dye  penetrant  inspection  of 
a  twelve-inch  long  area  on  both  the  face 
and  camber  sides  of  propeller  blade 
shanks  for  forging  flaws  or  cracks.  The 
propeller  blades  identified  by  serial 
numbers  are  limited  to  those 
manufactured  between  March  1992  and 
June  1996.  and  represent  a  group  of 
aluminum  propeller  blade  designs, 
which  are;  D9327(),  D9512A(), 
LT10673(),  LT10673()  -  2Q, 
M10282{)+6,  M10876(),  LTle876()  -  2Q, 
and  E10477K. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  propeller  blades 
manuiactured  from  the  same  forging  die 
and  same  Forging  process,  this  AO  is 
being  issued  to  prevent  propeller  blade 
separation  due  to  propeller  olade  shank 
cracks  emanating  from  forging  flaws, 
which  could  result  in  loss  of  control  of 
the  aircraft.  This  AD  requires  a  one-time 
fluorescent  dye  penetrant  inspection  of 
a  twelve-inch  long  area  on  both  the  face 
and  camber  sides  of  propeller  blade 
shanks  for  forging  flaws  or  cracks,  and 
replacement  of  flawed  propeller  blades 
with  serviceable  parts.  For  propellers 
installed  on  agricultural  or  acrobatic 
aircraft,  such  as  certain  Air  Tractor,  Inc. 
Ayres  Corporation.  Norman.  Pilatus 
Aircraft  Ltd..  PZL,  and  Short  Brothers 
Ltd.  aircraft,  compliance  is  required 
within  10  hours  TIS  after  the  effective 
date  of  this  AO.  These  agricultural  and 
acrobatic  aircraft  operate  in  an 
environment  that  subjects  the  propeller 
to  high  loads.  For  all  other  propellers, 
regardless  of  aircraft  installation, 
compliance  is  required  within  60  hours 
TIS  after  the  effective  date  of  this  AD. 
In  addition,  this  AD  requires  the 
fluorescent  dye  penetrant  inspection 
prior  to  further  flight  for  propellers  that 
nave  not  been  inspected  in  accordance 
with  this  AD.  which  experience  a 
sudden  or  unusual  vibration.  This 
compliance  prior  to  further  flight  is 
necessary  because  a  timely  investigation 
of  sui:h  conditions  can  prevent  propeller 
failure.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
ASB  described  previously. 

Since  a  situation  exists  that  requites 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  peraons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  die  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  ond  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  Ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AO 
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action  and  delannining  whether 
additional  mlamaking  action  would  b« 
needad. 

CoRUnedts  are  apadfically  invited  on 
.the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  subetance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  reeponae  to  this  notice 
must  submit  a  sdf-addresaed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-18."  The 
poatcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  eOects  on  the 
Stales,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  amnng  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fedenlism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Pnx»dures  (44  FR 11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  wUl  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  &om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOORESaES. 

Lilt  of  Sobiects  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

AdopUoB  of  the  AoiendiBent 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39-AIRW0fnHME88 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aadisrily:  49  USC  106(g).  40113. 44701. 

|mi3    [AioMididl 

2.  Section  39.13  is  amended  by 
adding  the  foUowing  new  airworthiness 
directive: 

M-1S-M    HartsaO  PrepeUar  Ikj 

Amendment  3»-flM7.  Docket  9fr-ANE- 
IS. 

AppUaMlityzHttnli  Propeller  toe  HO 
B3TN,  HC-BSMP.  HC-e4A,  and  I1C-D4N 
series  prapellsn,  equipped  with  propeller 
blades  idantiflad  bjr  serial  number  in  Hsitzall 
PtopaUar  Inc.  Alert  Service  Bulletin  (ASB) 
Na  HC-ASB-61-220,  dated  July  S,  10911.  The 
propeller  blades  Identified  liy  serial  numbers 
sre  Umitad  to  those  manubctured  between 
March  1992  and  June  1996,  and  represent  a 
group  of  ■luminum  propeller  blade  designs, 
which  sre:  D9327(),  D9512A(),  LT108730. 
LT106730-2Q,  M102820+6,  M108760, 
LT10B7S0  -  za  and  B10477iC  These 
propaUeri  ore  installed  on  but  not  limited  to 
the  iolknring  sircrafb 

Aenspatials  h^nd  282  series  (STC  modified). 
Air  Tisctor,  Inc.  AT-502.  AT-503.  and  AT- 

802  series. 
Antonov  AN-2a  series, 
Ayres  S2R  aeries, 
McDonnell  Douglai  OC-3  series  (STC 

modified). 
Nosmsn  Aeroplane  NAC  6  aeries^ 
Pilatus  Aiicialt  Ltd.  PC-7  mk  n,  PC-9,  and 

PC-12  aeries, 
PZLPZL-MIS, 
Short  Brothers  pic  S-312  Tucano  (mllitai;), 

SD3,  and  C-23  (military)  series. 
Twin  Commander  Aircialt  Corp.  000  and  605 

serins  (STC  modified). 

Note  1:  The  at)ove  ia  not  an  exhauative  liat 
of  aircraft  wiiich  may  contain  the  aOactad 
Haitzell  Propeller  loc  Models  HC-B3TN, 
HC-BSMP,  HC-E4A.  and  HC-04N  aerisa 
propellan  becauie  of  installation  approvals 
mads  by,  for  example.  Supplement  Type 
Certificate  or  field  approval  under  FAA  Form 
337  "Major  Repair  and  Alteration. '  It  l>  the 
reaponsibllity  of  the  owner,  operator,  and 
peraon  returning  the  aircraft  to  service  to 
determine  if  an  aircraft  baa  an  affected 
propeller. 

Note  2:  This  siiwoithinaas  directive  (AD) 
applies  to  each  propeller  identified  in  the 
pieceding  sppUcability  provision,  regardless 
of  whether  it  has  been  modified,  altraad,  or 
repelled  in  the  area  subject  to  the 
requirements  of  ttiia  AD.  For  propellers  that 
have  been  modified,  altersd,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  afiected,  the  owner/operator  must 
raquast  approval  for  an  alternative  method  of 
compiiancs  in  sccordance  with  pengraph  (dl 
of  this  AD.  The  request  should  include  an 
aesessmant  of  the  efbcl  of  the  modification, 
alteration,  or  repair  on  the  imsafa  condition 
sddressed  by  tliis  AD;  and,  if  the  unaafs 
condition  has  not  been  eliminated,  the 
request  should  include  specific  propoeed 
actions  to  address  it 


Compliance:  Required  ss  indicstsd.  unless 
accomplished  previously. 

To  prevent  propeller  blade  separation 
csused  by  propeller  blade  shank  cracks 
emsnatiiig  fnm  biglttg  flaws,  which  could 
result  in  loss  of  control  of  the  aircreft. 
accomplish  the  following: 

(s)  For  propellen  Installed  on  sgricultuni 
or  scxobetic  sircnlt,  such  aa  Air  Tractor,  Inc., 
AT-502A.  AT-S03,  AT-a02:  Ayies 
Corporation  S2R-TA5,  S2RHG-2eS:  Normas 
Aeroplane  NAC  6:  Pilatus  Aircraft  Ltd.  PC- 
7  mk  U.  FC-9:  PZL  PZI^MIS,  and  Short 
Brothers  Ltd.  S-312  Tucano  (military) 
siroaA,  accomplish  the  following: 

(1)  Withkl  10  houra  TIS  after  tlie  sfEsctiva 
date  of  tills  AD,  disassemble  the  propeller 
and  perform  a  one-time  fiuoreacent  dye 
penetrant  inspection  of  a  twelve- inch  long 
area  on  both  tbe  £ace  and  camber  sides  of 
propeller  blade  shanks  for  forging  fiaws  or 
CTscks,  in  accordance  with  Hartzell  Propeller 
Inc.  ASB  No.  HC-ASB-61-220,  dated  July  8, 
.1996. 

(2]  Prior  to  furtiier  flight  remove  from 
service  propeller  blades  exhibiting  forging 
flsws  or  cracks  and  replace  with  •arviogeble 
psrts. 

(b)  For  all  other  propellen,  regordlass  of 
aircrafi  installation,  accomplish  the 
following: 

(1)  Within  60  houn  TIS  sfler  the  efiective 
date  of  this  AD.  disassemble  the  propellar 
snd  perfonn  s  one-time  fluorescent  dye 
penetrant  inspection  of  s  tvrelve-inch  long 
aiee  on  both  the  face  and  camber  sides  of 
propeller  blade  shanks  for  forging  flsws  or 
oscks  in  accordance  with  Haitzell  Propeller 
hlc.  ASB  No.  HC-ASB-61-220.  dated  July  8, 
1996. 

(2)  Prior  to  further  flight  remove  from 
aervice  propeller  blades  exhibiting  forging 
flaws  of  cracks  snd  replace  with  sexviceeble 
parts. 

(c)  For  propellen  that  have  not  been 
inspactad  in  acconianoa  with  this  AO.  which 
axporieace  s  sudden  or  unusual  vibration, 
accomplish  the  following: 

(1)  Prior  to  further  flight  disassemble  the 
propeller  and  perform  a  one-time  fluorescent 
dye  penetrsnt  inspection  of  a  twelve-inch 
long  area  on  both  the  face  and  camber  sides 
of  propeller  blade  shanks  for  forging  flaws  or 
crscks  in  accordance  with  Hartzell  Propeller 
Inc.  ASB  No.  HC-ASB-61-22a,  dated  July  8, 
1996. 

(2)  Prior  to  further  flight,  remove  from 
aervice  propeller  blades  exhibiting  forging 

'  Havre  or  cracks  and  replace  with  serviceable 
parts. 

(d)  An  sitemative  method  of  compUance  or 
adjustment  of  the  compUsnce  time  thst 
provides  an  acceptable  level  of  safety  may  be 
used  if  spproved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  msy  add 
comments  and  then  send  it  to  the  Manager, 
Chicago  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compUance  with  this  airwortlilness  directive, 
if  sny,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(e)  Except  for  propellen  subject  to 
paragraph  (c)  of  this  AD.  special  flight 
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permits  may  be  issued  in  accordance  with 
sections  21 .197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  snd 
21.199]  to  operate  the  aircraft  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following 
Hartzell  Propeller  Inc.  service  document: 


DoctmecitNo. 

Pages 

Dale 

ASB  No.  HC- 
ASB-61-220. 
ToM 

24. 

1-24 

July  S.  1996. 

This  incorporation  by  reference  was 
spproved  by  the  Director  of  the  Federal 
Register  in  sccordance  with  S  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
firom  Hartzell  Propeller  Inc.,  One  Propeller 
Place.  Piqua.  OH  45356-2834;  telephone 
(513)  778-4388,  fax  (513)  778-4321.  Copies 
may  be  inspected  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief  Counsel , 
12  New  England  Executive  Park.  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street  NW.,  suite  700, 
Washington.  DC. 

(g)  This  amendment  beconws  effective  on 
July  29,  1996. 

Issued  in  Burlington.  Massachusetts,  on 
)uly  17,  1996. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  96-18765  Piled  7-24-96;  4:53  pml 
■auNO  oooc  aw-ts-a 


14CFRPwt39 

[Docfcat  No.  9S-NM-171-A0;  Amandmant 
3»-«700;  AD  M-IS-liq 

RiN  2120-AA84 

Airwortlilness  Directives;  Fokker 
Model  F28  Mark  0100  ai>d  0070  Series 


AOBICV:  Federal  Aviation 
Administration,  DOT. 
ACTMN:  Final  rule. 


SUIMARY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokiter  Model  F28 
Mark  0100  and  0070  series  airplanes, 
that  requires  modification  of  the  wheel 
brake  assembly  on  the  main  landing 
gear.  This  amendment  is  prompted  by 
reports  of  altuninum  brake  pistons  that 
have  ballooned  and  failed.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  failure  of  the  pistons, 
which  could  result  in  leakage  of  the 
hydraulic  fluid,  resultant  loss  of  braking 
capability,  and  a  possible  brake  fire. 
DATES:  Effective  September  3,  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  September 
3.1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AO  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Stieet.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056:  telephone 
(206)  227-1721;  fax  (206)  227-1149. 
StJPPLEMENTARY  INFORMATION:  A 
proposal  (0  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0100  and  0070  series 
airplanes  was  published  in  the  Federal 
Regisler  on  April  10, 1996  (61  FR 
15908),  That  action  proposed  to  require 
modification  of  the  wheel  brake 
assembly  on  the  main  landing  gear 
(MLG). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
ixiinments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposal. 

Request  To  Withdraw  the  Proposal 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  member 
operators,  has  no  technical  objection  to 
the  proposal,  but  requests  that  the  FAA 
withdraw  the  proposal  if  the  entire 
affected  U.S.  fleet  has  been  modified 
already.  The  ATA  slates  that  its  one 
member  operator  afiected  by  the 
proposal  will  accomplish  the  . 
modification  on  all  of  its  fleet  within  a 
short  time.  Consequently,  the  ATA 
questions  the  need  for  an  AD  when  the 
fleet  will  be  in  compliance  with  the  AD 
by  the  time  the  final  rule  is  adopted. 

The  FAA  does  not  concur  wiu  the 
commenter's  request  to  withdraw  the 
proposal.  Even  if  the  current  U.S.- 
registered  fleet  may  be  in  compliance 
with  the  requirements  of  the  AD,  the 
issuance  of  the  rule  is  still  necessary  to 
ensure  that  any  affected  airplane  that  is 
imported  and  placed  on  the  U.S.  regisler 
in  the  future  will  be  required  to  be  in 


complianc»  as  well.  The  manufectiuer 
has  advised  the  FAA  that  not  all  of  the 
affected  airplanes,  worldwide,  have 
been  modified;  therefore,  the  possibility 
exists  that  an  unmodified  airplane  could 
be  imported  to  the  U.S.  at  some  future 
time.  Issuance  of  this  AD  will  ensure 
that  the  airplane  is  modified  prior  to  the 
time  it  is  permitted  to  operate  in  the 
U.S. 

Cbacliuioii 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as.  proposed. 

Coat  Impact 

The  FAA  estimates  that  122  airplanes 
of  U.S.  registry  will  be  aRected  by  this 
AD. 

The  replacement  of  the  biake  pistons, 
if  aixomplished,  will  take 
approximately  9  work  hours  per 
airplane  (when  accomplished  as  part  of 
a  normal  brake  overhaul),  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operalore. 
Based  on  these  figures,  the  cost  impact 
of  this  replacement  action  on  U.S. 
operators  is  estimated  to  be  $540  per 
airplane. 

The  installation  of  the  cylinder  sleeve 
kit.  if  accomplished,  will  lake 
approximately  9  work  hours  per 
airplane  (when  accomplished  as  part  of 
a  normal  brake  overhaul),  at  an  average 
labor  rate  of  S60  per  work  hour. 
Required  parts  will  cost  approximately 
$4,400  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this 
installation  action  on  U.S.  operators  is 
estimated  to  be  $4,940  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  tho  future  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  at  least  40  affected 
airplanes  already  have  been  modified  in 
accordance  with  the  requirements  of 
this  AD:  therefore,  the  future  cost 
impact  of  the  AD  on  U.S.  operators  is 
reduced  by  that  amount 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
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not  have  suHicient  federalisni 
implications  to  vvainnt  the  ptBparation 
of  a  Federaliam  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"slgniRcant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impect,  positive  or  negative,  on  a 
substantial  number  of  small  entitles 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOflEMES. 

Lial  arSabiects  in  14  CFX  Pail  39 

Air  transportation.  Aircraft,  Aviation 
safsty.  bcorporation  by  refisrencs. 
Safely. 

Adoptiiin  of  the  Amandinant 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administralion  amends  part  39  of  the 
FMeral  Aviation  RegulatioDS  (14  CFR 
pert  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  lor  part  39 
continues  to  read  as  follows: 

Aitfhnrily:  49  U.S.C  ia6(g),  40113, 44701. 
(ia.13   [Amandatfl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

aa-19-10    FekksR  AmendiwDt  39-9700. 
Doclcet  9S-NM-171-AD. 
AfpliaMUty.  Modal  F28  Mark  0100  and 
0070  series  airplanes:  equipped  witii  Aircraft 
BraUng  Systems  Corporation  (ABSC)  brake 
assemblies  having  part  number  (P/N) 
SOOBl.12-2,  -3.  -4,  -5,  -6,  or-7.  all  nrial 
numbers;  certi6cated  in  any  category. 

Nats  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  ragardless  of  whether  it  has  been 
olharwlae  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplaDes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  af&cted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
Tbe  request  should  include  an  assessment  of 
the  effect  of  the  modirication,  alteration,  or 
.  repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 


Compliance:  Raquired  as  indicated,  unless 
accomplished  previously. 

To  prevent  lossof  braking  capability  and 
possible  brake  fire  dua  to  failure  of  the  brake 
pistons,  accomplish  the  following; 

(a)  Within  9  months  altar  the  effective  dale 
of  this  AD.  or  at  the  next  scheduled  or 
unscheduled  brake  overhaul,  whichever 
occurs  first:  Modify  ABSC  wheel  brake 
assemblies  having  P/N  50081 32-2.  -3,  -4.  -«, 
-6,  or  -7,  all  sarial  numbers,  by 
accomplishing  either  paragraph  (aXl)  or 
(aJ(2)ofthif  AO. 

(1 )  Replace  the  brake  assemblies  with 
modified  units  haviikg  stainless  steel  pistons, 
in  accordaDca  with  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBFiaO-32-092.  dated  Isnuary  11, 1SSS.  Or 

(2)  Install  a  cylinder  sleeve  kit  in 
accordance  with  Airaafi  Braking  Systems 
Service  Bulletitt  FolOO-32-63,  dated  January 
13, 1905. 

(b)  As  of  the  efllKtive  date  of  this  AD,  no 
person  shall  install  an  ABSC  brake  assombly 
having  part  number  5008132-2,  -3,  -4,  -5, 
-6,  or  -7,  on  any  airplane  unless  it  has  twen 
modihed  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-32-092.  dated  January  11, 
1995,  or  Aircraft  Braking  Systems  Service 
Bulletin  FolOO-32-e3.  dated  January  13, 
199S. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directoiate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  IMncipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Mariager,  Standardization 
Branch,  ANM-113. 

Nata  2:  Infbrnution  concerning  the 
existence  of  approved  altenutiva  methods  of 
complianca  with  tiiLs  AD,  if  any,  may  be 
obtained  bom  the  Standardization  Branch, 
ANM-113. 

Id)  Special  flight  permils  may  be  issued  in 
accordance  with  secdoiu  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-32- 
092,  dated  January  11, 1995;  find  Airrjaft 
Braking  Systems  Service  Bulletin  FoiaO-32- 
63,  dated  January  13, 19S5.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  horn  Fokker 
Aircraft  USA,  Inc.,  1190  North  Fairfax  Street, 
Alexandria,  Virginia  22314.  Copies  may  be 
inspected  si  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Cspitol  Street,  NW.,  suits 
700.  Washington.  DC 

(0  This  amendment  becomes  effective  on 
September  3, 1996. 


Issued  in  Renton,  Wsshingtoa,  on  July  18, 
1996. 

Stewart  K.  MUIsr, 
Acting  Manager,  Transport  Airphne 
Directorate,  Aircraft  Certification  Service, 
IFR  Doc  96-18772  Filed  7-26-86:  8:45  ami 
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{Ooctot  No.  M-NM-39-AD;  Amendniltt 
39-C701:  AD  9e-1S-01] 
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Aln»onMne«  Mwctlv—;  McOonnaH 
OtHiglM  MocW  OC-10-10  and  DC-10- 
ISSartaaAliplwMa 

AOeNCY:  Federal  Aviation 
AdministnUon,  DOT. 
action:  nnol  nila. 


';  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10  and  DC-10- 
15  series  airplanes,  that  requires  an 
inspection  for  evidence  of  missing 
chrome  and  for  corrosion  on  the  chrome 
surfaces,  or  verification  that  the  forward 
trunnion  bolts  have  been  chrome  plated 
in  a  specific  manner;  and  rework  or 
replacement  of  the  bolts,  if  hecessaiy. 
This  amendment  is  prompted  by  a 
report  of  chrome  flaking  on  the  bearing 
surface  of  the  trunnion  bolts  due  to 
improper  cleaning  of  the  base  material 
prior  to  chrome  plating.  The  actioas 
specified  by  this  AD  are  intended  to 
prevent  premature  failure  of  the 
trunnion  bolts  and  subsequent  collapse 
of  the  main  landing  gear  (MLC)  as  a 
result  of  chrome  flaking  and  severe 
corrosion  on  the  bearing  surface  and  in 
the  mechanical  fuse. 
dates:  Effective  September  3, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  September 


I:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard.  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administratian, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rides 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  L,akewood, 
California;  or  at  the  Office  of  the  Federal 
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Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FUmitER  MFOmiATION  CONTACT: 
Maureen  Moreland  or  Ron  Atmur, 
Aerospace  Engineers,  Airframe  Branch, 
ANM-120L,  FAA,  I,os  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5238  or  (310)  627- 
5224;  fax  (310)  627-5210. 
SUPPLEMENTARY  INPORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DOlO-10  and  DC-10- 
15  series  airplanes  was  published  in  the 
Federal  Renter  on  April  10, 1996  (61 
FR  15904).  That  action  proposed  to 
require  a  visual  inspection  for  evidence 
of  missing  chrome  and  for  corrosion  on 
the  chrome  surfaces,  or  verification  that 
the  forward  trunnion  bolts  have  been 
chrome  plated  in  a  specific  manner  and 
rework  or  replacement  of  the  bolts,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  (»mmentere  support  the 
proposed  rule. 

Concliisian 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

There  are  approximately  139 
McDonnell  Douglas  Model  DC-10-10 
and  DC-lO-15  series  airplanes  of  the   . 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  121  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  c»st  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$7,260,  or  $60  per  airplane. 

The  cost  imfkact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  tiiis  AD  action,  and 
that  no  operator  would  accomplish 
those  actioas  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federal: sra 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment, 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policnes  and  Pnx»dures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  |>ositive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
uijder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  ixipy 
of  it  may  be  obtained  bora  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoptioii  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWOirmmES^ 
DIRECTIVES 

1.  The  authority  citation  for  port  39 
continues  to  read  as  follows: 

Autbarily:  49  U.S.C  106(g),  40113, 44701. 

IM.13    [AmsndMII 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-16-n    McDenaoU  Doagbc  Amendment 
39-4701.  Docket  96-NM-39-AD. 

Applicability:  Model  DC-10-10  and  DC- 
10-15  series  airplanes,  as  listad  in 
McDonnell  Douglas  Service  Bulletin  DClO- 
32-241,  dated  December  13, 199S: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regtrdless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  tfaat  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effcnct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Conxpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  premature  feilure  of  the 
trunldon  bolts  and  subsequent  collapse. of  the 
main  landing  gear  (MLG).  accomplish  the 
following: 

(a)  For  airplanes  on  which  the  forward 
trunnion  bolts,  pert  number  (P/N)  ARG7557- 
501,  installed  on  the  left  and  right  MLC's, 
have  accumulated  fi.OOO  or  more  total  flight 
hours,  or  2,000  or  more  total  Bight  cycles,  as 
of  the  date  of  the  inspection  or  verification 
required  by  paraoraph  (s)(1J  or  {aH21. 
respectively,  of  this  AD:  Within  18  months 
after  the  effective  date  of  this  AD,  accomplish 
either  paragraph  (a)(1)  or  (a)(2]  of  this  AO,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DClO-32-241.  dated  December  13. 
1995. 

(1)  Remove  tfie  bolts  and  perform  a  visual 
inspection  for  evidence  of  missiag  chrome 
and  for  corrosion  on  the  chrome  surfeces.  in 
accordance  with  the  service  bulletin. 

(i)  If  no  evidence  of  missing  chrome  and 
no  corrosion  on  the  chrome  surfeces  are 
found,  no  further  action  is  required  by  tills 
AD. 

(ii)  If  any  evidence  of  missing  chrome  or 
any  corrosion  on  the  rhmme  surfeces  is 
found,  prior  to  fiirther  flight,  accomplish 
either  paragraph  (aKlMUXA)  or  (a)(0(ii)(B)  of 
this  AD. 

(A)  Remove  the  chrome  plating  on  the 
tnisnioo  bolt  in  accordance  with  the  service 
Imlletin;  replace  the  plating  in  accordance 
with  the  <3omponent  Maintenance  Manual 
(CMM).  Chapter  20-10-02,  Revision  31, 
dated  September  1, 1991,  or  in  accordance 
with  a  method  approved  by  a  McDonnell 
Douglas  Daaigiuted  Engineering 
Rapnoantative  (DEK)  who  has  been  given  a 
special  dologition  by  the  Manager,  Loe 
Angeles  Ainaaft  Certificalion  06Bce  ( ACO), 
FAA.  Transport  Airplane  Directorate,  to 
make  such  a  finding:  and  reinstall  the 
reworked  bolt  In  ocoordanoe  with  the  service 
bulletiiL 

(B)  Replace  the  trunnion  boll  with  • 
serviceable  port  in  accordance  with  tlie 
service  bulletin. 

(2)  Verify  whether  the  forward  trunnion 
bolls,  P/N  ARG7SS7-S01,  installed  on  the  left 
and  right  MLG's,  have  been  chrome  plated 
since  original  manufecture.  In  accordance 
with  the  (XM,  Chapter  20-10-02.  Revision 
31,  dated  September  1, 1991,  or  in 
acoordance  with  a  msthod  approved  by  a 
McOonnell  Douglas  DER  who  has  been  given 
a  special  delegation  by  the  Manager.  Los 
Angeles  ACO.  to  make  such  a  finding. 

(1)  If  the  bolts  have  been  chrome  plated 
since  origlnsl  manufecture,  in  accordance 
with  the  CMM.  Cbapter  20-10-02.  Revisian 
31,  dated  September  1, 1991,  or  in 
acoordance  with  a  method  approved  by  a 
McDonnell  Douglas  DER  who  has  been  given 
s  special  delegetion  by  the  Manager.  Los 
Angeles  ACX),  to  make  such  a  finding;  No 
further  action  is  required  by  this  AD. 

(ii)  If  any  bolt  has  not  been  chrome  plated 
since  original  manufecture,  in  accordance 
with  the  CMM.  Chapter  20-10-02.  Revision 
31.  dated  September  1. 1991.  or  in 
accordance  with  a  method  approved  by  a 
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McOonnet)  Douglas  DER  who  hss  beon  given 
a  spBcUl  delegation  by  the  Manager.  Lea 
Angalea  AGO,  to  make  such  a  finding:  Prior 
to  further  flight,  accomplith  the  requirementa 
of  either  paragraph  (aXiXiiXA)  or  (aXlXUKB) 
of  tkia  AD  in  accordance  with  the  aervlce 
bullatin. 

.    (b)  For  airplanet  other  than  thoae 
idenUfied  in  paragnph  (a)  of  this  AD:  Within 
IS  month*  afber  the  efiiKtive  date  of  this  AD. 
verify  whether  the  forward  trunnion  bolts,  ?l 
N  AilG7SS7-601,  installed  on  the  left  and 
right  MLG's,  have  tieen  chrome  plehKJ  since 
origUiai  manufacture,  in  accordance  with  tha 
04M,  Chapter  20-10-02.  Revision  31.  dated 
September  1. 1991,  or  in  accordance  with  a 
method  approved  by  a  McDonnell  Douglas 
DBR  who  )us  been  given  a  special  delegatioii 
by  the  Manager.  Los  Angeles  AGO,  to  make 
such  a  finding. 

(1)  If  the  bolts  have  been  chrome  plated 
since  ori^nal  manufacture,  in  aoooniance 
with  the  (XM,  Chapter  20-10-02,  Reviaion 
31,  dated  Scptamfaar  1, 1991,  or  in 
acrofdance  with  a  method  approved  by  a 
McDoonall  Douglas  DER  who  has  been  given 
a  apaciai  delegation  by  the  Manager,  Los 
AjWDles  AGO,  to  make  such  a  finding:  No 
fuxthar  action  is  required  by  this  AO. 

(2)  If  any  bolt  has  not  been  chrome  plated 
fioce  original  manufacture,  in  accordance 
with  the  (MM,  Chapter  20-10-02.  Reviaion 
31,  dated  Septnnher  1, 1991.  or  in 
acovdaDCB  with  a  method  approved  by  a 
McDoanell  Douglas  DBR  who  has  been  given 
a  apaciai  rtalagatlon  by  the  Manager,  Los 
AiUBlaa  AGO,  to  malca  such  a  flodiog:  Prior 
to  huther  fligiit,  aocompliih  the  tequiremants 
of  either  pangraph  (bXZXO  or  (bXZKU)  of  this 
AO  in  accocdanca  with  McOonoall  Doi^las 
Service  BulMin  DCl  0-32-241,  dated 
December  13, 199S. 

(i)  I^emove  the  chrome  plating  on  the 
trunnion  bolt  in  accordance  with  the  service 
bulletin;  replace  the  plating  in  accordance 
with  the  Component  Maintenance  Manual 
(CMM),  Oiapter  20-10-02,  Reviaion  31, 
dated  September  1. 1991.  or  in  accordance 
with  a  method  approved  by  a  McOonnall 
Douglas  Designated  Engineering 
Rapnaanlalive  (DBR)  who  has  bean  given  a 
special  delegation  by  the  Manager,  Loe 
Angeles  AGO,  to  make  such  a  linding:  and 
reinstall  the  reworked  bolt  in  accordance 
with  the  service  bulletin.  Or 

(ii)  Replace  the  tawmion  bolt  with  a 
servicaable  pert  in  acconlance  with  the 
service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjastmeoi  of  the  compliance  time  that 
pravldas  an  acceptable  level  of  aafaty  may  be 
uaad  if  approved  by  the  Manager,  Los 
Angsles  AGO.  Opnators  shall  submit  their 
raquasts  through  an  appropriate  FAA 
Principal  Mainlenaixa  Inspector,  who  may 
add  commenta  and  then  antd  it  to  the 
Manager,  Loe  Angsles  ACQ. 

Nate  1:  Information  concerning  the 
axialenoe  of  approved  alternative  methods  of 
compliance  with  Ihia  AO,  if  any,  may  be 
obtained  from  the  Loe  Angeles  AGO. 

(d)  Special  flight  permits  may  be  iasued  in 
eccordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  ( 1 4  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  raquiremanta  of  this  AD 
can  be  accompliahed. 


(e)  The  ections  shall  be  done  in  accordance 
with  McDonnell  Douglas  Service  Bullatin 
DClO-32-241,  dsted  December  13. 199S. 
'^is  incorporation  by  tefsrenca  was 
spproved  by  the  Director  of  the  Federal 
Rii^steT  in  accordance  with  S  U.S.C  SS2(a) 
and  1  C7R  part  51.  Copies  may  be  ohlained 
bom  McDonnell  Douglas  Corporation,  3SS5 
Lakewood  Boulevard,  Long  Beach,  Calilbmia 
90S46.  Attention:  Technical  Publications 
Business  Administiatioii,  Department  OI- 
LS 1  (2-«0).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA.  Transport  Airplane  Directorate,  Los 
Angeles  Aitaaft  Cerliflcation  Office,  3860 
Paramount  Boulevard.  Lakewood.  Califbmia: 
or  at  the  OfBca  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Weshington,  DC 

(f)  This  amendment  becomes  eftsctive  on 
Septamber  3. 1IKI6. 

Issued  in  Renton,  Washington,  on  July  22. 
1996. 

SJLMUtr. 

Acting  Manager,  Tmnsport  Airphae 
Dinclomle,  Aircraft  Certification  Service. 
IFR  Doc  96-19012  Filed  7-26-96;  S:45  am) 


MCmPMW 

(Doetat  Na  M-NW-SII-AO;  Amandnwit 
»-«ni;AOM-1*-0t] 

RMtlM-AAM 

AlfwofVWMSS  DlfSCthMS!  McOonffMN 
DouglM  Modal  MIX-II  Swtaa 


AOBICY:  Federal  Aviatioa 
Administration,  DOT. 
action:  Pinal  rule. 


1:  This  amandmant  ado{>ts  a 
new  aiiwortliinass  diiecdve  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-ll  series  airplanes, 
that  raquires  either  replacement  or 
modification  of  (lie  inboard  and 
outboard  flap  actuators.  This 
amendmoat  is  prompted  tiy  a  report  of 
(silure  of  the  piston  rod  of  the  inboard 
flap  actuator  due  to  a  manufacturing 
process  error.  The  actions  specified  by 
this  AO  are  intended  to  prevent  hiliue 
of  the  piston  rod,  which  could  result  in 
imtxnnmanded  flap  extension  and  could 
lead  to  an  asymmstric  flap 
configuration,  wliich  could  reduce 
controllability  of  the  airplane. 
OAIER  Bfibctive  September  3, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
legulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
3,1996. 


3855  Lakewood  Boulevard,  I>oog  Beach, 
California  90B46.  Attention:  Technical 
Publications  Business  Administration, 
Department  Cl-1.51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Und  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  L.08 
Angeles  Aircraft  Certiflcalion  Oflica, 
3960  Paramount  Boulevard,  Lalcewood, 
California:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
PM  RJRnet  MPOfMAlKM  CONTACT. 
Anilrew  Gfrerer,  Aeroepacs  Engineer, 
Systems  snd  Equipment  Branch,  ANM- 
130L,  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5338;  bx  (310) 
827-5210. 


rrARY  vfommtion:  a 
propoaal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFK  part  39)  to 
include  an  airworthiness  directive  (AO) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-ll  series  airplanes 
was  published  in  the  Federal  Kagislar 
on  April  19. 1996  (61  FR  17259).  That 
action  proposed  to  requite  eitlier  the 
replaixment  or  modification  of  the 
inboard  and  outboard  dap  actuatore. 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  tlw 
making  of  this  amendmenL  Due 
consideraticm  has  been  given  to  the 
single  comment  received. 

Tne  oommenter  supports  the 
propceed  nde. 


:  The  service  informatioo 
referenced  in  this  AD  may  be  obtained 
from  McOoiinell  Douglas  Corporation, 


After  carefiil  review  of  the  availaUa 
data,  including  the  comment  noted 
at»ve,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

CoslImiMCI 

There  are  approximately  143 
McIXinnell  Douglas  Model  MD-ll 
series  airplanes  of  the  sBiBcted  design  in 
the  worltjwide  fleet.  The  FAA  eatimales 
that  52  airplanes  of  U.S.  registry  will  be 
afiected  by  this  AO. 

To  accomplish  the  required  actions 
associated  with  OpUon  1  (replacement 
of  flap  actuatore)  will  take 
appnudmately  9  work  hours  per 
airplane,  at  an  average  labor  rata  of  S60 
per  work  hour.  Required  parts  will  be 
supplied  by  the  manubcturer  at  no  cost 
to  the  operetore.  Based  on  these  figures, 
the  cost  impact  of  Option  1  required  by 
this  AD  on  U.S.  operators  Is  estimated 
to  be  S540  per  airplane. 

To  accomplish  the  required  actions 
associated  with  Option  2  (mtxlification 
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and  reidentiPication  of  the  inboard  and 
outboard  flap  actuatore)  will  take 
approximately  25  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  will  be 
supplied  by  the  manufacturer  at  no  cost 
to  the  operalora.  Based  on  these  figures, 
the  cost  impact  of  Option  2  requited  by 
this  AO  on  U.S.  operetore  is  estimated 
to  be  Sl.SOO  per  airplane. 

To  accomplish  the  required  actions 
associated  with  Option  3  (modification 
and  reidentificalion  of  the  inboard  flap 
inboard  actuator,  the  inboard  flap 
outboard  actuator,  and  the  outboiard  flap 
actuatore)  will  take  approximately  27 
work  houre  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operetore. 
Based  on  these  figures,  the  cost  impact 
of  Option  3  required  by  this  AD  on  U.S. 
operatore  is  estimated  to  be  $1,620  per 
airplane. 

Based  in  the  figures  discussed  above, 
the  cost  impact  of  this  AD  action  on 
U.S.  operators  is  estimated  to  be 
between  $28,080  and  $82,240  for  the 
affected  fleet.  These  cost  im[>act  figures 
are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  fanpact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Stales,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  AssessmenL 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Pr(x»dures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fitim  the  Rules 
Docket  at  the  location  provided  under 
the  caption  aoores3es. 


List  of  Subiects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adopdoa  of  the  Amendinent 

Accordingly,  pimsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  W— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AndMiily:  49  U.S.C  106(g),  40113, 44701. 

{39.13    (AmancMI 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-16-02    McDooBeU  Hewglar  Amendinent 
39-9702.  Docket  9S-NM-211-AD. 

Applicability:  Model  MD-ll  series 
airplanes,  manufacturer's  hiselage  numbers 
0447  through  0589  inclusive,  certificated  in 
any  category. 

Nete  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  lias  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  far  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  &ilure  of  the  piston  rod.  which 
could  result  in  uncoramanded  (lap  extension 
and  resultant  asymmetric  flap  configuration, 
which  could  reduce  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  accomplish  either  paragraph 
(a)(ll.  (a)(2),  or  (a)(3)  of  this  AD.  in 
accordance  with  McDoimell  Douglas  Alert 
Service  Bulletin  MDlt-27A0S7,  dated 
August  31,  199S. 

(1)  Accomplish  the  actions  specified  as 
Option  1  (replacement  of  the  inboard  and 
outboard  flap  actuators)  in  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin:  or 

(2)  Accomplish  the  actions  specified  as 
Option  2  (modification  and  reidentiflcation 
of  the  inboard  and  outboerd  flap  actuators)  in 
the  Accomplishment  Instructions  of  the  alert 
service  bulletin:  or 

(3)  Accomplish  the  actions  specified  as 
Option  3  (modiflcation  and  reidentiflcation 
of  the  inboerd  flap  intxiard  actuator,  inboard 


flap  outboard  actuator,  and  outboard  flap 
actuators)  in  the  Accomplishment 
Instructions  of  the  alert  service  bulleUo. 

(b)  An  alternative  method  of  compliance  or 
ad)u8tmenl  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Cerliflcation  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  commenta  and  than 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Nate  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  hnm  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  tie  issued  in 
accordance  with  sactions  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accoroplished. 

(d)  The  actions  shall  be  done  in  eccordance 
with  McEVonnell  Douglas  Alert  Service 
Bulletin  MD1 1-27 A0S7.  dated  August  31, 
1995.  This^ncorpoiation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  S  U.S.C.  SS2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation.  36SS 
Lakewood  Boulevard.  Long  Beach.  California 
90646,  Attention;  Technical  Publications 
Business  Administration,  Department  C1- 
LSl  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Tlensport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane  Directorate,  Loe 
Angeles  Aircrafl  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood.  California; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700. 
Washington.  DC 

(e)  This  amendment  becomes  efiective  on 
September  3. 1996. 

Issued  in  Renton.  Washington,  on  July  22. 
1996. 

SJLMUIer, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  96-19011  Filed  7-26-96: 8:45  ami 
HUMS  cooi  4*t*-1S-» 


14  CFR  Part  39 

(DoekM  No.  aS-NM-aoe-AO;  Amendment 
9»-Ma9;  AO  9»-15-(N] 

RIN2120-AAe4 

Alrworthlnaaa  Dlraotivaa;  Aiitwa  Modal 
A3a0-111,  -211,  and  -231  SariM 


AOBICY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SfWHY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320-111,  -211,  and  -231  series 
airplanes,  that  requires  repetitive  high 
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frequancy  eddy  cuirant  inspecUon*  to 
dalact  cnckt  annind  the  &atenan  of  the 
lowar  Cofwud  coraan  of  the  sliding 
window  frames,  ind  lepair,  if  neceaaary. 
This  amendment  also  raquiies  the 
installation  of  a  modification  for  each 
afbcted  fastener  hole,  wliich  tanninatea 
the  rapetitive  inspections.  This 
amwndmant  is  prompted  by  the  raaulls 
of  ftill-  seals  fatigue  tests  which 
Indicated  that  Citigue  cracking  occuirad 
on  the  lower  forward  comer  of  the 
sliding  window  frames  at  frame  4.  Tha 
actiais  specified  by  this  AD  are 
intandsd  to  prevent  sudi  btigue 
cracking,  which  could  reault  in  rapid 
dspiassurization  of  the  airplane. 

DATIS:  Effective  September  3, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
3,1996. 

AOtMCMCS:  The  service  inlonnaUon 
referenced  in  tliis  AD  may  be  obtained 
bom  Airinu  Industrie,  1  Rond  Point 
Matirice  Bellonte,  31707  Blagnac  Cedex, 
Fhuice.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Tranaport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW..  Rentoo, 
Washington:  or  at  tfaa  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC 

FON  nwncn  MFOfMATWN  contact:  Tim 

BarkiMn,  Atnrmpmrtt  Engtn««r 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ranton, 
Washington  98055—4056;  telephone 
(206)  227-2797;  bx  (206)  227-1149. 


propoaal  to  amend  part  39  of  the  Fedarel 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbua 
Model  A320-111,  -211,  and  -231  series 
airplanes  was  published  in  the  Fadetal 
lagialar  on  March  28, 1996  (61  FR 
13789).  That  action  proposed  to  require 
repetitive  high  frequency  eddy  current 
inspections  to  detect  cracks  around  the 
festeners  of  the  lower  forward  coiners  of 
tha  sliding  window  frames,  and  repair, 
if  nsoaasary.  That  action  also  piopoaed 
to  require  the  installation  of  a 
modification  for  each  affected  festener 
hole,  which  would  tenniiuta  the 
repetitive  inspections. 

Interested  persons  have  been  allotdad 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
cammsnts  received. 


Soppost  far  tha  Propoaal 

One  commenter  supports  the 
proposal. 

Kaqoaal  To  Kaviss  Prapoaed 
Coaplianca  Tiaaa 

One  commenter  requests  that  the 
compliance  time  for  the  inspecdon 
specified  in  proposed  paragraph  (a)  be 
revised.  Hie  commenter  paints  out  that 
tha  proposal  specifies  that  the  izdtial 
inspection  is  to  be  accomplished  prior 
to  the  accumulation  of  15.000  total 
landings,  or  within  3  months  sfter  the 
efiactiva  data  of  the  final  rule, 
whichever  occun  first.  "The  commenter 
raqussta  that  this  compliance  time  tw 
dianged  to  "*  *  *  wUchever  occurs 
later."  Since  the  threshold  for  the 
propoaed  action  is  at  15.000  total  flight 
cnrclee.  the  3-m<mth  "grace  period" 
abould  follow  nther  than  precede  the 
threahold. 

The  FAA  concurs.  The  compliance 
language  that  appeared  in  the  proposal 
was  in  error;  it  should  have  contained 
the  phrase  "*  *  *  wfalchaver  oocure 
later."  rather  than"*  *  'whichever 
occurs  first"  The  FAA  has  revised  the 
final  rule  accordingly. 


After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  haa  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  tha  change 
previously  desciii>ad.  The  FAA  has 
deteiminedlhat  this  change  will  neither 
inoeeae  the  economic  Inirden  on  any 
operator  nor  ijocrease  the  scope  of  the 
AD. 

CoallBapaci 

The  FAA  eetimatea  that  21  airplanea 
of  U.S.  registry  will  be  aSscted  1^  this 
AD,  that  it  will  take  approximately  5 
work  hours  par  airplane  to  accompliah 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Baaed  on  these  figures,  the  cost  impact 
of  the  inspection  requirements  of  mis 
AD  on  U.S.  operatore  is  estimated  to  be 
W,300.  or  $300  per  airplane,  per 
inspectirai  ncle. 

'nie  modification  will  take 
approximately  10  work  houn  to 
accomplish,  at  an  average  labor  rate  of 
S60  per  woric  hour.  Required  parts  will 
cost  approximately  S311  per  airplane. 
Based  on  these  Bgurea,  the  cost  impact 
of  the  modification  requiraments  of  thia 
AD  on  U.S.  operatore  is  estimated  to  be 
S19.131,  or  $911  per  airplane. 

The  cost  impact  figures  discussed 
above  an  baaed  on  assumptions  that  no 
opantor  has  yet  accompliahed  any  of 
the  requirementa  of  this  AD  action,  and 
that  no  operator  would  accompliah 


those  actioru  in  the  future  if  this  AD 
were  not  adopted. 

Rsgnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  eSscts  on  the 
Stataa,  on  the  relationship  between  the 
national  govenunant  and  the  States,  or 
on  the  distribution  of  povm  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Exacuttve  Order  12612, 
it  is  determined  that  this  final  rule  doea 
not  have  sufficient  federaliam 
implicaUons  to  warrant  the  preparation 
of  a  Federaliam  Assessment 

For  the  reasons  discussed  above,  I 
caitify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Exacuttve  Order  12666:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AD0RCSSE8. 

Ual  of  Sdb(aGts  iB  14  Cn  Part  39 

Air  tranaportation.  Aircraft,  Aviation 
safety.  Incorporation  l>y  reference. 
Safety. 


Adoptiosi  of  the  Amendmaal 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulationa  (14  CFR 
part  39)  as  follows: 

PART  3»-^AMW0frrHME88 
DIRECTIVES 

1.  The  atithority  citation  for  part  39 
continnea  to  read  as  follows: 


49  UJS.a  106(g),  40113,  44701. 

%».U  (Amandsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

ta-lS-Ot  Airbus  Indnstrte:  Amendmant  39- 
9690.  DockM  9»-NM-20S-AD. 

Applicability:  Modal  A320-111,  -211,  and 
-231  aarias  ainlaoaa:  manufectunr's  wrial 
numliara  002  through  006  inclusive,  010 
through  014  iodusiva,  01S  through  078 
iodusive,  and  MO  through  098  incluiive: 
nartlficsted  in  any  catagory. 

Nats  1:  This  AD  appUn  to  each  •irplana 
Identtfiad  In  the  praceding  applicability 
provision,  lagsrdlass  of  whsthar  it  has  been 
modified,  allsiad,  orrapaind  in  tha  ana 
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sub)ect  to  the  lequirements  of  this  AD.  For 
airplanes  thst  have  been  modified,  altered,  or 
repaired  so  that  the  perfonBance  of  the 
requiieroenta  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  stiould  include  an  assessment  of 
tha  effiact  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  pioposad  actions  to  address  it 

Compliance:  Itequiied  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  on  the  lower 
forward  comer  of  the  sliding  window  frames 
at  frame  4,  which  could  result  in  rapid 
depressuiization  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  15,000  total 
landings,  or  within  3  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perfonn  a  high  frequency  eddy  current 
inspection  to  detect  decks  around  the  5 


bsteners  of  the  lower  forward  coraen  of  the 
slidina  window  frames  at  frame  4,  in 
Bccordance  with  the  procedures  of  Airinu 
Service  Bulletin  A320-S3-1082,  Revision  1, 
dated  November  9, 1994. 

(1)  If  no  crecics  are  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  15.000  landings. 

(21  If  any  crack  is  detected,  prior  to  fijrtiier 
flight,  repair  it  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch.  ANM-113,  FAA.  Transport  Airplane 
Directorate. 

(b)  Prior  to  the  accumulation  of  30,(X)0 
total  landings,  or  within  5  years  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  accomplish  Airbus  Modification 
2368SP3199  for  each  fastener  bote,  in 
accordance  with  Airlnis  Service  Bulletin 
A320-53-1044,  dated  February  B,  1994. 
Accomplishment  of  the  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  of 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  t>y  the  Manager, 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
BratKh.  ANM-113. 

NoCa  2:  Information  concsming  the 
existence  of  appttwed  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  lie 
obtained  bom  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e|  The  inspection  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1082,  lievision  1,  dated  Novemlier 
9. 1994,  which  contains  the  following  list  of 
effective  jsages: 


Page  No. 

paoa 

Date  shown  on  page 

1,3  

2,  4-19  .... 

1  

Oiginal  „         _    

November  9, 1994. 
Febnjaty  8, 1994. 

The  modification  shall  be  done  in 
accoTxlance  with  Airbus  Service  Bulletin 
A320-S3-1044,  dated  February  6, 1994.  The 
incorporation  by  reference  of  these 
documents  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  5S2(a)  and  1  CFR  part  SI.  Copies  may 
be  obtained  from  Airbus  Industrie,  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Odex.  France.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  1X1 

((TThis  amendment  beconus  efiective  on 
September  3. 1996. 

Issued  in  Ranton.  Washington,  on  )uly  18, 
1996. 

Slewarl  R.  Miliar, 
ActingManagBT,  Transport  Airplane 
Directomte.  Airvraft  Ceitification  Service. 
IFR  Doc  96-18771  Filed  7-26-96:  8:45  ami 
muMO  cooa  tnt-tm 


14  CFR  Part  71 

[Akapeea  DoekM  No.  9S-ANM-S2] 

EstabHshmant  of  Class  E  Alispacs; 
Colstrip,  Montana 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SIMMAftV:  This  action  establishes  the 
Colstrip,  Montana,  Class  E  airspace  to 
accommodate  a  denial  Positioning 
System  (GPS)  Standard  Instrument 


Approach  Procedure  (SIAP)  to  the 

Colstrip  Airport 

EFFECTIVE  DATE:  0901 UTC,  December  S, 

1996. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

James  C.  Frala,  Operations  Branch, 

ANM-532.4,  Federal  Aviation 

Administration,  Docket  No.  95— ANM— 

22, 1601  Lind  Avenue  SW.,  Renton, 

Washington  98055—4056;  telephone 

number:  (206)  227-2535. 

SUPPI.EMENTARY  INFOnMTIOM: 
History 

On  May  22, 1996,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Colstrip,  Montana,  to 
accommodate  a  new  GPS  SIAP  to  the 
Colstrip  Airport  (61  FR  25600). 
Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
conunents  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995.  which 
is  incorporated  by  reference  in  14  CFR  . 
71.1.  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequenCy  in  the  Order. 


Tlie  Kale 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Colstrip.  Montaiia. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IXIT 
Regulatory  Policies  and  PrtKeduies  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a. 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  aSect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  tliis  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SobiecU  in  14  CFR  Part  71 

Airapace,  Incorporation  by  referentx. 
Navigation  (air). 

Adiqrtion  of  the  Amendment 

In  consideration  of  the  fotegoing,  the 
FAA  amends  14  CFR  pari  71  as  follows: 

PARTTI— [AMENOEPI 

1.  The  authority  citadon  for  14  CFR 
part  71  continues  to  read  as  follows: 
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Arikwity:  49  U.S.C  106(g).  40103,  40113. 
40120;  B.O.  108S4,  24  FR  9665.  3  CFR,  19S9- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

171.1    [AmwidMa 

2.  The  incorporation  by  rebrence  in 
14  CTR  71.1  of  the  Federal  Aviation 
Administration  Oder  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1Q9S,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

PamgmphBOOS  Class S ainpac0 anaa 
extending  upward  fmm  700  feet  or  more 
abme  the  surface  of  the  earth. 


Washington  98055-4056:  telephone 
number  (206)  227-2535. 

suppt-aen-ARV  mfohmahon: 


ANM  MT  E9  Cdrtrip,  KT  tNnrI 

Colstrip  Aiiport.  Colitrip.  MT 

(Ut  45'51'10"  N.,  long.  106*42'34'' W.) 
Billings  LiOgan  Intaraalional  Aiipoit.  MT 
(Ut.  45''4«'30"  N..  long.  108»32'3»"  W.) 
Tbat  airspace  extending  upward  from  70O 
fiset  sbov«  the  surfKs  within  a  13.S-fnile 
radius  of  Colstrip  Aiiport:  that  airspace 
sxtending  upward  from  1,200  feet  above  the 
tuiiKe  bounded  oo  the  north  by  the  aoutfa 
edge  of  V-2,  on  the  east  by  the  west  edge  of 
V-254.  on  the  south  along  Ut.  4S'30'00"  N.. 
and  on  the  vrast  tiy  the  60-mile  arc  ceotared 
on  Billings  Lqgan  International  Airport: 
excluding  the  Pocsyth  and  Miles  City.  MT 
Class  B  airspace  areas. 
*        «        *        •        • 

Issued  in  Seattle,  Washington,  on  July  11, 
1996. 

BalcB  Fatnan  Parka. 
Manager,  Air  Traffic  Division.  Northwest 
Mountain  BegiOTL 
(FR  Doc  96-19225  Filed  7-2a-96:  8:45  ami 


14  cm  Part  71 

(Miapaea  Doefcal  No.  M-ANM-ei1] 

Amandnwnt  of  Claaa  E  Akspac*; 
Baker  City,  Oragon 

AOeiCY:  Federal  Aviation 
Administration  (FAA).  DGfT. 
ACTXM:  Final  rule. 


:  This  action  amends  the  Baker 
City,  Oregon,  Class  E  airspace  to  provide 
additional  controlled  airspace  for 
Instrument  Flight  Rules  (CFR)  operations 
at  the  Baker  City  Municipal  Airport. 
Additionally,  this  action  corrects  the 
airport  name  and  referenced 
navigational  aid  which  were  incorrectly 
stated  in  the  previous  legal  description 
of  the  Class  E  airspace  area. 
EFfECnvE  DATE:  0901  UTC,  October  10. 
1996. 

FON  FURTHER  mFOMUTMN  (XMTaCT 
James  C.  Frala,  Operations  Branch, 
ANM-532.4,  Federal  Aviation 
Administration.  Docket  No.  96-ANM- 
011. 1601  Und  Avenue  SW..  Renton, 


HJatafy 

On  May  20, 1996,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  U-K  part  71)  to  amend 
Class  E  airspace  at  Baker  Qty,  Oregon 
to  provide  additional  controlled 
airspace  for  IFR  operations  at  Baker  City 
Municipal  Airport  (61  FR  25157).  A 
minor  correction  is  also  being  made  to 
the  airport  name  and  navigational  aid 
name  which  were  incorrectly  leiersncsd 
In  the  previous  legal  description  of  the 
Qass  E  airspace  area.  Interested  parties 
were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  S3.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  areas  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  Older. 

Tin  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
Oass  E  airspace  at  Baker  Gty,  Oregon. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sul»tantial  niunber  of  small  entitles 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  C3TI  part  71  as  foTlQws: 


PAirr  71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aodurity:  49  U.S.C  106(g).  40103. 40113, 
40120:  E.O.  108S4.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69. 

171.1    (Aimmladl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points. 
dated  August  17. 1995,  and  efCective 
Septembn  16. 1995.  Is  amended  as 
follows: 

Paragraph  SOOS  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  OR  ES  Bmkmr  Oty.  CHI  (HeTtadn 

Baker  City  Municipal  Airport,  OR 

(Ut.  44°50'17"  N.,  long.  117M8'35"  W.) 
Baker  aiy  VOR/DME 

(Ut.  44"50'26"N.,long.  117°48*28"  W.) 
That  airspace  extending  upward  from 
1,200  feei  above  the  lurCica  within  7  miles 
notbeast  and  5.3  miles  aouthwest  of  the 
Baker  City  VOR/DMB  138'  and  317*  radials 
extending  from  12.2  miles  southeast  to  14 
miles  northwest  of  the  VOR/DME,  and  within 
8.7  miles  west  and  4.3  miles  east  of  the  Baker 
aty  VOR/DMB  345"  radial  extending  from 
the  VOR/DME  to  the  loulh  edge  of  V-298, 
and  that  airspacs  aast  of  Baker  City  VOR/ 
DMB  bounded  on  the  north  by  the  south  edge 
of  V-121,  on  the  southeast  by  the  northwest 
edge  of  V-269,  and  on  the  southwest  by  the 
northeast  edge  of  V-4-444:  excluding  the 
Boise.  ID.  Enrouts  Domestic  Airspace  Area. 

Issued  in  Seattle,  Weshington.  on  July  8, 
1996. 

Helen  Fabian  Paika, 
Manager.  Air  Traffic  Division,  Northwest 
Mountain  Region. 

(FR  Doc  06-19226  Filed  7-26-96;  1:45  am] 
BBUta  oooa  «is-ia-M 


DEPARTMENT  OF  STATE 

BuTMu  ol  Coiwular  AtWia 

22  CFR  Part  41 
{PuMleNatioeZaiq 

Vlsa«  Paaaports  and  Visas  Not 
Rsqulrad  for  Certain  Nonimmigrants 

AOBICY:  Bureau  of  Consular  Affairs, 

State. 

ACTION:  Interim  rule  with  request  for 

comments. 


:  Section  217  of  the 
Immigration  and  Nationality  Act  (INA). 
8  U.S.C.  1187,  as  amended,  extends  the 
Visa  Waiver  Pilot  Program  (VWPP)  to 
nationals  of  all  countries  that  qualify 
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under  the  provisions  of  the  Pilot 
Progiam  and  which  are  designated  by 
the  Secretary  of  State  and  the  Attorney 
General  as  countries  whose  nationals 
benefit  from  the  waiver  of  the 
nonimmigrant  B-l/B-2  visa 
requirement.  The  interim  rule  extends 
the  Visa  Waiver  Pilot  Progiam  to 
Australia  which  the  Department  has 
determined  has  met  all  of  the 
requirements  for  paxticipatitm  in  the 
Program. 

DATES:  This  interim  rule  is  effective  July 
29. 1996.  Written  comments  are  invited 
and  must  be  received  on  or  before 
August  28,  1996. 

AOORESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Chief. 
Legislation  and  Regulations  Division, 
Visa  Services,  Department  of  State. 
Washington,  DC  20520-0113. 
FOR  FURTHER  INFORMATION  CONTACT! 
Stephen  K.  Fischel,  Chief,  Legislation 
and  Regulations  Division,  Visa  Office, 
Department  of  State,  Washington,  DC 
20522-0113 (202) 663-1204. 
SUPCIEMENTARY  INFORMATION:  This 
interim  rule  amends  Part  41,  Title  22  of 
the  Code  of  Federal  Regulations 
concerning  visas  for  nonimmigrants 
pursuant  to  section  217  of  the 
Immigration  and  Nationality  Act,  8 
U.S.C.  1187,  as  amended  by  Public  Law 
103-415. 108  Stat.  4299,  October  25, 
1994  and  Public  Law  103-416, 108  StaL 
4305.  October  25, 1994.  Section  313  of 
the  Immigration  Reform  and  Control  Act 
of  1986  (IRCA),  Public  Law  99-603, 
added  section  217  to  the  INA.  Section 
217,  8  U.S.C.  1187,  established  the 
noniixunigrant  Visa  Waiver  Pilot 
Program  which  waives  the 
nonimmigrant  visa  requirement  for  the 
admission  of  certain  aliens  into  the 
United  States  for  a  period  not  to  exceed 
ninety  days.  That  original  provision 
authorized  the  participation  of  eight 
countries  in  the  VWPP  to  be  designated 
by  the  Secretary  of  State  and  the 
Attorney  General,  acting  jointly.  These 
original  qualifying  coimtries  included: 
France;  the  Federal  Republic  of 
Germany:  Italy:  Japan,  the  Netherlands: 
Sweden:  Switzerland:  and  the  United 
Kingdom.  (See  Federal  Register 
publications  53  FR  24903-24904,  June 
30. 1988;  53  FR  50161-50162,  December 
13. 1988;  and  54  FR  27120-27121.  June 
27. 1989.) 

Public  Law  103-415  amended  section 
217  of  the  DMA  to  extend  the  Visa 
Waiver  Pilot  Program  through 
September  30, 1995.  Public  Law  103- 
416  amended  section  217  of  the  INA  to 
extend  the  Visa  Waiver  Pilot  Program  to 
September  30, 1996,  and  to  create  a  new 
probationary  status  for  certain  coimtries 
which  meet  the  requirements  for  that 


status  under  the  Visa  Waiver  Pilot 
Program  and  which  are  designated  by 
the  Secretary  of  State  and  the  Attorney 
C^neral,  acting  jointly,  as  countries 
whose  nationals  benefit  from  the  waiver 
of  the  nonimmigrant  B-l/B-2  visa 
requirement. 

On  November  29. 1990.  the  President 
approved  the  Immigration  Act  of  1990 
(Pub.  L.  101-649, 104  Stat.  4978)  [L\)). 
Section  201  thereof  revised  the  Visa 
Waiver  Pilot  Program  set  forth  in  section 
313  of  mCA  (Sec.  217  INA.  8  U.S.C. 
1187).  It  removed  the  eight-coimtry  cap 
and  extended  its  provisions  to  all 
countries  that  meet  the  qualifying 
provisions  of  the  Visa  Waiver  Pilot 
Program  and  are  designated  by  the 
Secretary  of  State  and  the  Attorney 
General  as  Pilot  Program  countries 
thereimder. 

Effective  October  1, 1991.  Andorra. 
Austria,  Belgium,  Denmark,  Finland, 
Iceland,  Liechtenstein,  Luxembourg, 
Monaco,  New  Zealand,  Norway,  San 
Marino,  and  Spain,  having  met  all  of  the 
requirements  for  participanta  in  the 
nonimmigrant  Visa  Waiver  Pilot 
Program,  were  added  as  participanta  in 
the  Prt)gram.  (See  56  FR  46716-46717, 
September  13, 1991.)  Brunei  was 
designated  as  a  participant  in  the  Visa 
Waiver  Pilot  Program  by  the  Secretary  of 
State  and  the  Attorney  General,  acting 
jointly  through  their  designees,  in  an 
interim  rule  published  at  58  FR  40581- 
40586  of  the  Federal  Register  of  July  26, 
1993.  On  March  28, 1995  the  interim 
rule  published  at  59  FR  15872-15873 
added  Ireland  as  a  Visa  Waiver  Pilot 
Program  country  with  probationary 
status.  Argentina  was  added  as  a  Visa 
Waiver  Pilot  Program  country  on  July  8, 
1996  (see  61  FR  35628-35629). 

Each  of  the  above  rules  amended  22 
CFR  41.2.  This  interim  rule,  with 
request  for  conunents,  further  amends 
Part  41,  Title  22  to  include  Australia  as 
a  Visa  Waiver  Pilot  Program  country. 

For  a  country  to  qualify  as  a 
participant  in  the  Visa  Waiver  Pilot 
Program,  the  country  must  agree  to 
waive  the  visa  requirement  for  nationals 
of  the  United  States  entering  for  ninety 
(9D)  days  or  less,  must  meet  statutorily 
prescribed  Umita  on  visa  refusal  rates 
for  the  prior  two  year  period  as  well  as 
the  prior  year;  must  meet  statutorily 
prescribed  Umita  on  rates  of  exclusion  at 
port  of  entry  and  on  overstay  limita.  and 
must  have  a  machine  readable  passport 
prt>gram.  The  Department  has 
determined  that  Australia  has  met  these 
requirements,  and  Australia,  therefore, 
is  added  effective  (enter  date  of 
publication  in  the  Federal  Register)  as  a 
participating  country  in  the  Visa  Waiver 
Pilot  Program.  (See  the  Immigration  and 
Naturalization  Service  rule  also 


published  in  this  issue  of  the  Federal 

Register.) 

Interim  Rule 

The  implementation  of  this  rule  as  an 
interim  rule,  with  a  30-day  provision  for 
post-promulgation  public  commenta.  is 
based  upon  iie  "good  cause"  exceptions 
set  forth  at  S  U.S.C.  SS3(b)(B)  and 
SS3(d)(3).  Because  this  rule  will 
fecilitata  U.S.  tourist  and  business  travel 
to  Australia,  pre-promulgation  public 
comment  would  be  contrary  to  the 

C'  "ic  interest.  This  rule  will,  therefore, 
me  effective  upon  publication  in 
the  Federal  Register. 

In  accordance  with  5  U.S.C.  60S(b) 
[Regulatory  FlexibiUty  Act],  it  is 
certified  that  this  rule  does  not  have  a 
"significant  adverse  economic  impact" 
on  a  substantial  number  of  small 
entities,  because  it  is  inappUcable.  This 
rule  is  exempt  from  E.0. 12866.  but  has 
been  coordinated  with  the  Immigration 
and  Naturalization  Service  because  joint 
action  of  the  Secretary  of  State  and  the 
Attorney  General  is  required  imder 
section  217  of  the  INA,  as  amended. 

The  rule  imposes  no  reporting  or 
record-keeping  action  from  the  public 
requiring  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  This  rule  has 
been  reviewed  as  required  by  E.O. 
12988  and  is  certified  to  be  in 
compliance  therewith. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigranta.  Visas, 
Passports,  Temporary  visitors.  Waivers. 

In  view  of  the  foregoing,  22  CFR  Part 
41  is  amended  as  follows: 

PART  41— (AMENDED] 

1.  The  authority  citation  for  Part  41 
continues  to  read: 

Aulbafity:  8  U.S.C.  1104, 66  Stat.  174:  8 
U.S.C  1187, 108  SUL  4312  and  4313. 

2.  In  §  41.2  the  last  sentence  of 
paragraph  (1)(2)  is  amended  by  removing 
the  period  and  adding  the  following  text 
at  the  end  of  the  sentence: 

141.2    Waiver  by  Secretary  of  State  and 
Attorney  General  ol  passport  andlor  visa 
rsqulrsmants  for  certain  categortea  ol 
nonimmigranta. 

«        ■        «        •        • 

(1)  •   •  •  (2) :  and  Australia 

effective  July  29, 1996." 

•        •        «        •        • 

Dated:  July  23. 1996. 
Mary  A.  Ryan. 

Assistant  Secretary  for  Consular  Affairs. 
IFR  Doc.  96-19172  Filed  7-26-96;  8:45  ami 
■iLLan  coiK  4n«-«s-ai 
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DEPARTMBfT  OF  THE  TnEASURY 
Buraau  ol  Aloodol.  Totaooo  and 


27  CFR  Part  178 

tfJD.  ATF-aS3;  IMt  T.a  ATF-4n  aid 
Noun  NOk  KIT] 

RM1S12^ABK 

hnirianianMlen  Of  PuMc  Law  103-322, 
Mm  VMant  Crtma  Control  and  Law 

e^nA^BK^^KA^^  Ai^  nM  4Adk^         *  -  mtmU  iim 

ClilOrOflnMni  AGI  Ol  ■VM'— mipOffmiOn 

of  AmnmnMon  FooobiQ  Oovlooo  Wltns 
Capecjiy  of  Mora  Than  10  Roiaida 
(MF-022P) 

AOBlcr:  Buraau  of  Alcohol,  Tobacco 

and  Flmniu  (ATF),  Deportment  of  the 

Treasuiy. 

ACTION:  Tempoiaiy  rule  (Tieasuiy 

dedaioD). 


:  This  temporary  rule  amends 
the  regulations  by  providing  that 
ammunition  feeding  devices  with  a 
capacity  of  more  than  10  rounds 
manubctured  on  or  before  September 
13, 1994,  the  date  of  enactment  of 
Public  Law  103-322,  are  eligible  for 
importation  into  the  United  States  fta 
general  conunercial  sale.  The  temporary 
rule  also  provides  guidance  on 
acceptable  evidence  that  magazines 
sought  to  be  imported  were 
manufactured  on  or  before  September 
13, 1994.  The  temporary  rule  will 
remain  in  effect  until  superseded  by 
final  regulations. 

bi  the  Propoeed  Rules  section  of  this 
Fadara]  Ragiater,  ATF  is  also  issuing  a 
notice  of  proposed  rulemaking  inviting 
comments  on  the  temporary  rule  for  a 
90.day  period  following  the  publication 
date  of  this  temporary  rule. 
^FECnVE  DATES:  The  temporary 
regulations  aie  eSiactive  on  July  29, 
1996. 

AOOnSSES:  Send  written  comments  to: 
Chief.  Regulations  Branch:  Bureau  of 
Alcohol,  Tobacco  and  Firearms; 
Washington.  DC  20091-0221. 
FOR  FURTHBI  INFORaUTKM  CONTACT: 
James  P.  Ficaretta,  Regulations  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226  (202-927- 
8230). 

aUPItEMBITARY  tVOmtATKN: 

Backgronnd 

On  September  13, 1994,  Public  Law 
103-322  (108  Stat.  1796)  was  enacted, 
amending  the  Gun  Control  Act  of  1968 
(CCA),  as  amended  (18  U.S.C.  Chapter 
44).  The  provisions  of  Pub.  L  103-322, 
the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (hereafter,  "the 


Act"),  became  effective  upon  the  date  of 
enactment. 

On  April  6, 1995,  ATF  published  in 
the  Fadaral  Ragialsr  a  temporary  rule 
(TJ).  ATF-363,  60  FR  17446) 
implementing  the  provisions  of  the  Ad. 
These  regulations  implement  the  kw  by 
restricting  the  manufacture,  transbr, 
and  possession  of  certain  semiautomatic 
assault  weapons  and  large  capacity 
ammunition  feeding  devices.  Except  as 
otherwise  provided,  the  temporary 
regulations  became  effective  upon  the 
date  of  publication  in  the  Fedval 


On  April  6, 1995,  the  Bureau  also 
published  a  notice  of  proposed 
rulemaking  cross-referenced  to  the 
temporary  regulations  (Notice  No.  807, 
60  FR  17494).  The  comment  period  for 
Notice  No;  807  closed  on  July  S,  1995. 

Laige  Capacity  Aeiinimilian  Feeding 
Derico 

Tile  Act  amended  the  CCA  to  create 
a  new  class  of  regulated  items  termed 
"large  capacity  ammunition  feeding 
device."  The  Act  defines  the  term  "lai^ 
capacity  ammunition  fseding  device"  to 
mean: 

lA)  magarlne.  belt,  dium.  feed  drip,  or 
similar  device  msnuhctured  after  the  date  of 
enactment  of  tlie  lActl  tlut  has  the  capacity 
of,  or  tiiat  can  be  readily  restored  or 
converted  to  accept  more  than  10  rounds  of 
ammunitiaQ. 

18  U.S.C.  921(a)(31). 

The  Act  placed  two  new  controls  on 
these  devices.  First,  it  amended  18 
U.S.C.  922  to  make  it  unlawful,  with 
certain  exceptions,  to  transfer  or  possess 
a  large  capacity  ammunition  feeding 
device.  18  U.S.C.  g22(w)(l).  Second,  the 
Act  imposed  a  requirement  on 
manubcturers  and  importers  of  the 
devices  that  they  be  marked  with  a 
serial  number  that  clearly  shows  that 
the  devices  were  manufactured  after  the 
date  of  enactment,  and  such  other 
information  as  the  Secretary  may 
require  by  regulations.  18  U.S.C.  923(i). 

There  are  two  exceptions  to  the 
general  prohibition  on  transfer  and 
possession.  The  first  is  a  "grsndbther 
clause"  that  excepts  the  possession  or 
transfer  of  larg?  capacity  ammunition 
feeding  devices  lawfully  possessed  on 
or  before  the  date  of  enactment.  IB 
U.S.C.  922(w)(2).  The  second  provides 
for,  inter  alia,  the  manuisctuie  for, 
tiansier  to,  or  possession  by 
governmental  entities  and  law 
enforcement  officers  employed  by  such 
entities.  18  U.S.C.  922(w)(3)(A).  Finally, 
the  statute  establishes  rules  for 
prosecuting  a  person  charged  with  an 
unla%vful  transfer  or  possession  of  a 
device.  If  a  person  so  charged  asserts 


that  one  of  the  two  exceptions  appUes, 
the  statute  places  the  burden  of  proof  rai 
the  Government  and  provides  that  the 
lack  of  a  serial  number  is  a  presumption 
that  the  device  is  excepted.  18  U.S.C 
922(w)(4). 

There  are  no  exceptions  to  the 
marking  requirements  of  section  gZ3(i). 
The  purpose  of  these  temporary  rules  is 
to  further  implement  the  marking 
requirements  of  section  923(1).  These 
temporary  regulations  are  designed  to 
ensure  that  only  those  imported  devices 
manufactured  after  the  date  of 
enactment  are  subject  to  the  marking 
requirements. 

Importatian  of  Derices  Under  Coirenl 
Regnlatioaa 

The  current  temporary  regulations 
generally  prohibit  the  importation  of 
feeding  devices  with  a  capacity  of  more 
than  10  rounds  after  the  date  of 
enactment.  ATF  has  to  date  interpreted 
the  "grandfather  clause"  as  applying 
only  to  such  devices  lawfully  possessed 
in  the  United  States  on  or  before 
enactment.  Thus,  the  only  devices 
allowed  to  be  imported  were  under  the 
governmental  use  exception  of  section 
922(w)(3).  The  current  regulations 
require  all  devices  imported  after  the 
date  of  enactment  to  be  marked 
"RESTRICTED  LAW  ENFORCEMENT/ 
GOVERNMENT  USE  ONLY".  27  CFR 
178.92. 

This  interpretation  biled  to  account 
for  the  date  in  the  statutory  definition  of 
"large  capadty  ammunition  feeding 
device."  The  definition  by  its  terms 
covers  only  devices  manuCsctured  aft^ 
the  date  of  enactment.  Consequently,  a 
device  manufactured  on  or  before  the 
date  of  enactment  is  not  a  "large 
capacity  ammunition  feeding  device" 
within  the  meaning  of  the  statute, 
regardless  of  its  size  or  capacity. 
Therefore,  these  pre-enactment  items 
are  simply  not  subject  to  the  marking 
requirements  or  prohibition  on  transfisr 
and  possession. 

Notice  No.  807— Analysis  of 
Comments — Large  Capacity 
Ammunition  Feeding  Device  lasue 

ATF  received  129  conmients  in 
response  to  Notice  No.  807.  Comments 
were  submitted  by  Federal  firearms 
licensees,  nonlicensees,  the  medical 
profession,  religious  groups  and  other 
organizations  (e.g.,  Presbyterian  Church 
(USA),  Violence  Policy  Canter,  Coalition 
to  Stop  Gun  Violence,  Handgun  Control, 
Inc.,  and  the  Nationol  ttifle  Association 
of  America),  and  members  of  Congress. 

Fifty-two  commenters.  representing 
40  percent  of  the  total  comments 
received,  objected  to  ATFs 
interpretation  of  the  law  as  restricting 
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the  importation  of  large  capacity 
ammunition  feeding  devices  after 
September  13, 1994,  regardless  of  the 
date  of  manufacture  of  such  devices. 
They  also  contended  that  the  marking 
requirements  prescribed  in  §  178.92(c) 
only  apply  to  large  capacity  ammunition 
feeding  devices  manufactured  after  the 
effective  date  of  the  statute.  Similar 
objections  and  arguments  were  raised  in 
litigation  challenging  ATF'a 
interpretation  of  the  law. 

Amendment  of  Regulations  Concenaing 
Imported  Magazines 

The  difficulty  ATF  faces  in  enforcing 
the  marking  requirements  of  the  statute 
is  to  identify  those  magazines 
manufactured  after  September  13, 1994, 
that  are  subject  to  the  requirements. 
Although  it  is  possible  in  some  cases  to 
determine  the  date  of  manufacture 
based  on  physical  characteristics  of 
particular  magazines,  in  many  cases  pre- 
enactment  magazines  are  physically 
identical  to  post-enactment  magazines. 
It  is  impractical  for  the  Government  to 
conduct  investigations  abroad  to 
determine  the  date  of  manubcture  of 
these  foreign  magazines. 

After  analyzing  the  comments 
received  and  in  light  of  the  above- 
mentioned  litigation,  ATF  has  re- 
examined the  Act  and  determined  that 
feeding  devices  with  a  capacity  of  mora 
than  10  rounds  manufactured  on  or 
before  September  13, 1994,  are  not 
subject  to  the  restrictions  of  the  law. 
However,  in  order  to  fedlitate  the 
importation  of  such  devices,  the 
regulations  will  require  importers  to 
provide  certain  evidence  with  their 
import  applications.  The  applicatians 
must  state  that  the  devices  are  being 
imported  for  sals  to  government 
agencies  or  qualified  law  enforcement 
officers  or  present  reesoiuble  evidence 
that  the  devices  were  manubctured  on 
or  before  September  13, 1994.  Examples 
of  acceptable  evidence  are  listed  in  me 
regulations  and  include  (1)  permanent 
markings  on  the  magazines  or  physical 
characteristics  indicating  the  date  of 
manufacture:  and  (2)  certifications  from 
the  importer  concerning  the  date  of 
manubcture  of  the  magazines, 
supported  by  leasonable  documentary 
evidence,  such  as  commercial  records. 
Any  one  of  these  examples,  which  are 
not  meant  to  be  exhaustive,  may  be 
sufficient  to  establish  the  time  of 
manufacture.  Recognizing  the  legitimate 
business  needs  of  the  firearms  industry 
in  prompt  action  by  ATF  on  import 
applications,  the  regulations  will 
require  the  Director  to  act  expeditiously 
on  applications  to  import  ammunition 
feeding  devices. 


ATFs  authority  to  require  importers 
to  obtain  import  permits  for 
ammtmilion  feeding  devices  that  were 
manufactured  on  or  before  September 
13, 1994,  and  to  require  importers  to 
submit  evidence  of  the  date  of 
manufacture  with  the  application  for  the 
import  permit  is  based  on  18  U.S.C. 
926(a).  This  section  provides  that  the 
Secretary  may  issue  regulations 
necessary  to  carry  out  the  provisions  of 
theCCA. 

The  maricing  requirements  of 
§  178.92(c)  are  also  being  revised  to 
impose  the  marking  requirements  on 
persons  who  manufacture  or  import  any 
large  capacity  ammunition  feeding 
device  manufactured  after  September 
13, 1994.  As  indicated,  the  regulation 
currently  imposes  the  marking 
requirements  on  all  devices  imported 
after  September  13. 1994,  regardless  of 
the  date  of  manufacture. 

Finally,  ATF  is  amending  S  178.116  to 
provide  for  the  conditional  importation 
of  an  ammunition  feeding  device  with  a 
capacity  of  more  than  10  rounds  for  the 
purpose  of  examining  and  testing  such 
device  in  connection  with  the  Bureau's 
determination  ss  to  whether  the 
importation  of  such  device  will  be 
audiorized. 

Executive  Order  12S86 

It  has  been  determined  that  this 
temporary  rule  is  not  a  significant 
regulatory  action  as  defined  in  E.O. 
12866,  because  the  economic  effects 
flow  directly  fitim  the  underlying 
statute  and  not  from  this  temporary  rule. 
Therefore,  a  regulatory  assessment  is  not 
required. 

AdniinistratiTe  Procedure  Ad 

Because  this  document  merely 
implements  the  law  and  because 
immediate  guidance  is  necessary  to 
implement  the  provisions  of  the  law,  it  . 
is  found  to  bo  impracticable  to  issue  this 
Treasury  decision  with  notice  and 
public  procedure  under  5  U.S.C  553(b), 
or  subjed  to  the  effective  date  limitation 
in  section  553(d). 

Kagolatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Ad  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604)  are  not  applicable  to  this 
temporary  rule  because  the  agency  was 
not  required  to  publish  a  notice  of 
propoeed  rulemaking  imder  5  U.S.C 
553  or  any  other  law.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Paperwork  Radudioa  Act 

This  regulation  is  being  Issued 
without  prior  notice  and  pubUc 


procedure  pursuant  to  the 
Administrative  Procedure  Ad  (5  U.S.C. 
553).  For  this  reason,  the  coiledions  of 
information  contained  in  this  regulation 
have  been  reviewed  and,  pending 
receipt  and  evaluation  of  public 
comments,  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  numbers  1512-0017, 1512-0018, 
and  1512-0019.  The  estimated  average 
annual  burden  associated  with  the 
collodions  of  information  in  this 
regulation  is  6  minutes  per  respondent. 
For  further  information  concerning  the 
collodions  of  information,  and  where  to 
submit  comments  on  the  coiledions  of 
information  and  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  this  burden,  refer  to  the 
preamble  to  the  cross-referenced  notice 
of  proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Drafting  Informatioa 

The  author  of  this  document  is  James 
P.  Ficaretta,  Regulations  Branch.  Bureau 
of  Alcohol,  Tobacco  and  Firearms. 

List  of  Subiects  in  27  CFR  Pact  ITS 

Administrative  pradice  and 
procedure.  Arms  and  ammunition. 
Authority  delegations,  Customs  duties 
and  inspection.  Exports,  Imports, 
Military  personnel,  Petulties,  Reporting 
requirements,  Research,  Seizures  and 
foHeitures,  and  Transportation. 

Aoihorily  and  Issuance 

27  CFR  Part  178— COMMERCE  IN 
FIREARMS  AND  AMMUNITION  is 
amended  as  follows: 

Paragraph  l.  The  authority  citation 
for  27  CFR  part  178  continues  to  read 
as  follows: 

Authority:  S  U.S.C  5SZ(a):  18  U.S.C  847, 
921-430:  44  U.S.C  3S04(h). 

|17L40a   (Amandadl 

Par,.Z.  Section  178.408(bHI)  is 
amended  by  removing  the  words  "in  the 
United  States". 

|17a,S7    [Aaandsd] 

Par.  3.  Section  178.S7(c)  is  amended 
by  removing  the  words  "or  imported". 

f17a.9S    [AaisndsdJ 

Par.  4.  Section  178.92  is  amended  by 
removing  the  words  "or  imported"  in 
paragraphs  (c)(1)  and  (c)(l)(iii). 

Par.  S.  Section  178.116  is  revised  to 
read  as  follows: 

1171.116    Condmonal  knpofWIon. 

The  Oiredor  shall  permit  the 
conditional  importation  or  bringing  into 
the  United  States  or  any  possession 
thereof  of  any  firearm,  firearm  barrel, 
ammunition,  or  ammimition  feeding 
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device  as  defined  in  $  178.119(b)  for  the 
purpose  of  examining  and  testing  the 
Hraerm,  firearm  barrel,  ammunition,  or 
ammunition  feeding  device  in 
connection  with  making  a 
determination  as  to  whether  the 
importation  or  bringing  in  of  such 
Rrearm,  firearm  bairel,  ammunitian,  or 
ammunition  feeding  device  will  be 
authorizBd  under  this  part.  An 
application  on  ATF  Fonn  6  for  such 
conditional  importation  shall  be  filed, 
in  duplicate,  with  the  Director.  The 
Diiactor  may  impose  conditions  upon 
any  impoctation  under  this  lection 
including  a  requirement  that  the 
firearm,  firearm  bajiel,  aramuniUon,  or 
ammunition  feeding  device  be  shipped 
directly  bom  Customs  custody  to  the 
Oiiector  and  that  the  person  importing 
or  bringing  in  the  fireann,  firearm 
barrel,  ammunition,  or  ammimition 
fseding  device  must  agree  to  either 
export  the  firearm,  firearm  barrel, 
ammunition,  or  ammunition  feeding 
device  or  destroy  same  if  a 
determination  is  made  that  the  Greaim, 
Oraann  barrel,  ammunition,  or 
ammunition  feeding  device  may  not  be 
imported  or  brought  in  under  this  part 
A  fireann,  firearm  boml,  ammunition, 
or  ammunition  feeding  device  Imported 
or  brought  into  the  United  Stales  or  any 
possession  thereof  under  the  provisions 
of  this  section  shall  be  released  from 
Customs  custody  upon  the  payment  of 
customs  duties,  if  applicable,  and  in  the 
manner  prescribed  in  the  conditional 
authorization  issued  by  the  Director. 

Par.  ■.  Section  178.119  is  revised  to 
read  as  follows: 


f17a.11t 
taedMg  devtoaab 

(a)  No  ammunition  leading  device 
shall  be  imported  or  brought  into  the 
United  States  unless  the  Director  has 
authorized  the  importation  of  such 
device. 

(b)  For  purposes  of  this  section,  an 
"ammunition  fseding  device"  is  a 
magazine,  belt,  drum,  feed  strip,  or 
aiinilar  device  for  a  firearm  that  has  a 
capacity  of,  or  that  can  be  readily 
restored  or  converted  to  accept,  more 
than  10  rounds  of  ammunition.  The 
term  does  not  include  an  attached 
tubular  device  designed  to  accept,  and 
capable  of  operating  only  with,  .22 
caliber  rimfire  ammunition,  or  a  fixed 
device  for  a  manually  operated  firearm, 
or  a  fixed  device  far  a  firearm  listed  in 
18  U.&C  922.  Appendix  A. 

(c)  An  appUcation  for  a  permit  ATF 
Form  6,  to  import  or  bring  an 
ammunition  feeding  device  into  the 
United  States  or  a  possession  thereof 
under  this  section  shall  be  filed,  in 


triplicste,  with  the  Director.  The 
application  shall  contain: 

(1)  The  name  and  address  of  the 
person  importing  the  device, 

(2)  A  description  of  the  device  to  be 
imported,  including  type  and  cartridge 
capacity,  model  and  caliber  of  fireann 
for  which  the  device  was  made,  country 
of  manubcture.  and  name  of  the 
manuCactunr  if  luiown, 

(3)  The  unit  cost  of  the  device  to  he 
imported, 

(4)  The  country  from  which  to  be 
imparted, 

(5)  The  name  and  address  of  the 
foreign  seller  and  the  foreign  shipper, 

(6)  Verification  that  such  device  will 
be  marked  as  required  by  this  part,  and 

(7)  A  statement  by  the  importer  that 
the  device  is  being  importeo  for  sale  to 
purchaaen  specified  In  S  178.40a(b)  or 
physical  or  reasonable  documentary 
evidence  establishing  that  the  magazine 
was  manubcturad  on  or  before 
Septambar  13, 1994.  Any  one  of  the 
following  examples,  which  are  not 
meant  to  be  exhaustive,  may  be 
sufficient  to  establish  the  time  of 
manubdure: 

(i)  Permanant  markings  or  physical 
characteristics  which  establidi  that  the 
magazine  was  monufactuiad  on  or 
before  September  13, 1994; 

(ii)  A  oerUficaUon  from  the  importer, 
under  penalty  of  perjury,  that  the 
importer  maintained  continuous 
custody  beginning  on  a  date  prior  to 
September  14, 1994,  and  continuing 
until  the  date  of  the  cerUficatioo.  Such 
certification  shall  also  be  supported  by 
reasonable  documentary  evidence,  such 
as  commercial  records; 

(iii)  A  certification  from  the  importer, 
under  penalty  of  perjury,  that  the 
magazines  sought  to  be  imported  were 
in  the  custody  and  control  of  a  foreign 
Government  on  or  before  September  13, 
1994,  along  with  reasonable 
documentary  evidence  to  support  the 
certification:  or 

(iv)  A  certification  friun  the  importer, 
mular  penalty  of  per)ury,  that  the 
magazine  was  in  the  poaaesaion  of  a 
foreign  arms  supplier  on  or  before 
September  13, 1994,  along  with 
reasonable  documonlaiy  evidence  to 
support  the  certification. 

(d)  The  Director  shall  act  upon 
applications  to  import  ammunition 
feeding  devices  ss  expeditiously  as 
possible.  If  the  Director  approves  the 
application,  such  approved  application 
shall  serve  as  the  permit  to  import  the 
device  described  therein,  and 
importation  of  such  devices  may 
continue  to  be  made  by  the  person 
importing  such  devices  under  the 
approved  application  [permit)  during 
the  period  specified  thereon.  The 


Director  shall  furnish  the  approved 
application  (permit)  to  the  applicant 
and  retain  two  copies  thereof  for 
administrative  use.  If  the  Director 
disapproves  the  application,  the  person 
importing  such  devices  shall  be  notified 
of  the  basis  for  the  disapproval. 

(e)  An  ammunition  feeding  device 
Imported  or  brought  into  the  United 
States  by  a  person  importing  such  a 
device  may  be  released  from  Customs 
ctutody  to  the  person  importing  such  a 
device  upon  shotving  that  such  person 
has  obtainsd  a  permit  from  the  Director 
for  the  importation  of  the  device  to  be 
released.  In  obtaining  the  release  from 
Customs  custody  of  such  a  device 
authorized  by  this  section  to  be 
imported  through  use  of  a  permit,  the 
person  importing  sucfa  a  device  shall 
prepare  ATF  Form  6A,  in  duplicate,  and 
fiirnish  the  original  ATF  Form  6A  to  the 
Customs  o0icer  releasing  the  device. 
The  Customs  officer  shall,  after 
certification,  fiorward  the  ATF  Form  eA 
to  the  address  specified  on  the  form. 
The  ATF  Form  6A  shall  show  the  name 
and  address  of  the  perstm  importing  the 
device,  the  name  of  the  maniibcturer  of 
the  device,  the  country  of  manubcture,  * 
the  type,  model,  caliber,  size,  and  the 
number  of  devices  releraed. 

(0  WiUiin  IS  days  of  the  date  of 
release  bxun  Customs  custody,  the 
person  imparting  such  a  device  shall: 

(1)  Forward  to  the  address  specified 
on  the  form  a  copy  of  ATF  Form  6A  on 
which  shall  be  reported  any  error  or 
discrepancy  appearing  on  the  ATF  Form 
6A  certified  by  Customs,  and 

(2)  Pursuant  to  $  178.92,  place  all 
required  identification  data  on  each 
imported  device  manubctured  after 
September  13, 1994,  if  same  did  not 
bear  such  id^itification  data  at  the  time 
of  its  release  bom  Customs  custody. 

(gl  The  Director  may  authorize  the 
conditional  importation  of  an 
ammunition  iseding  device  as  provided 
in  §178.116. 

(Paragreplis  (a),  (c),  and  (d)  approved  liy  the 
Office  of  Maoageroent  and  Budget  under 
control  numtwn  1512-0017  and  1512-0018: 
pangraplu  le)  and  (f)  approved  by  the  Office 
of  Management  and  Budget  under  control 
number  1512-0019) 

Signed:  March  IS,  1998. 
>radk]rA.Bwkka, 
AcUngDinctar. 

Approved:  )une  19, 1998. 
JakBP.Siapaao. 

Deputy  Aaalani  Sacntary  (Repilatary,  Tariff 
and  Trade  EnfotvomenI), 
IFR  Doc  96-19189  Filed  7-26-46:  8:45  ami 
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DEPARfTMBIT  OF  JUSTICE 
OfBott  Off  11m  AttofiMy  QMcral 

»CFRPMt36 

(A.a<MarNaaMS-«q 

ARCHrrECniRALANO 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

aeCFR  Part  1191 

mmni-AAn 

DEPARTMENT  OF  TRANSPORTATION 

0«llo*efltwS«ef«tMy 

49CFRPait37 

AmwIeaM  Wmi  DImMMm  Act 
Aceiaalbimy  QuMailnM;  DMctabI* 
Warnings 


:  Aichitactuial  and 
TYansportaUon  Barriers  Compliance 
Board,  Department  of  Justice,  and 
Department  of  Transportation. 
ACTION:  Joint  final  rule. 

•UMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board),  the  Department  of 
Justice,  and  the  Department  of 
Transportation  are  extending  the 
suspension  of  the  requirements  for 
detectable  %varnings  at  curb  ramps, 
hazardous  vehicular  areas,  and 
reflecting  pools  in  the  Americans  with 
Disabihties  Act  Accessibility  Guidelines 
(ADAAG)  from  July  26, 1996  to  July  26. 
-1998.  The  Access  Board  has  established 
an  advisory  committee  to  conduct  a 
comprehensive  review  of  ADAAG, 
including  the  detectable  warning 
requirements,  and  plans  to  initiate 
nilamaking  to  revise  and  update 
ADAAG  after  the  advisory  committee 
issues  a  final  report  with  its 
recommendations.  The  suspension  of 
the  detectable  warning  requirements  is 
extended  so  that  the  Access  Board  can 
consider  the  advisory  committee's 
recommendations  and  address  the 
detectable  warning  requirements  in  the 
rulemaking  to  revise  and  update 
ADAAG. 

EFFECTIVE  DATE:  July  26, 1996. 
FOR  FURT>CR  WFOraiATKM  COHTACT. 

Access  Board:  James  J.  Raggio, 
Genenl  Counsel,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington.  DC  20004-1111. 
Telephone  (202)  272-5434  extension  16 
or  (800)  872-2253  extension  16  (voice), 
and  (202)  272-5449  (TTY)  or  (800)  993- 
2822  (TTY).  Electronic  mail  address: 
raggioaBccass-board.gov. 


Department  of  Justice:  John  L. 
Wodatcii.  tha  ADA  Information  Line, 
Disability  Rights  Section,  Civil  Rights 
Uvision,  U.S.  Depaitmant  of  Justice, 
Washington.  DC  20S30.  Telephone  (800) 
514-0301  (voice)  or  (800)  514-0383 
(TTY). 

Department  of  Transportation:  Robert 
C  Auiby,  Deputy  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street,  SW., 
room  10424,  Washington,  DC  20590. 
Telephone  (202)  366-0306  (voice)  or 
(202)  755-7687  (TTY). 

SUPPI^MENTAflY  MFOMUTION: 

Availability  of  Allamata  Fonnata 

Copies  of  this  final  rule  are  available 
in  the  following  formats:  standard  print, 
large  print.  Braille,  audio  cassette  tape, 
and  computer  disk.  Single  copies  may 
be  obtained  at  no  cost  by  calling  the 
Access  Board's  automated  publications 
order  line  (202)  272-5434  or  (800)  872- 
2253,  pressing  1  on  the  telephone 
keypad,  then  1  again  and  requesting 
publication  DW2  (Detectable  Warnings 
Joint  Final  Rule).  Persons  using  a  TTY 
should  call  (202)  272-5449  or  (800) 
993-2822.  Please  give  your  name, 
address,  and  telephone  number  when 
ordering  publications.  Persons  who 
want  a  copy  in  large  print,  Braille,  audio 
cassette  tape,  or  computer  disk  should 
specify  the  type  of  format  they  want. 

The  final  nue  is  available  on 
electronic  bulletin  board  at  (202)  272- 
5448  (Access  Board)  and  (202)  514-6193 
(Department  of  Justice).  These  telephone 
numbers  are  not  toll-free  numbers. 

The  final  rule  is  also  available  on  the 
Internet.  It  can  be  accessed  with  World 
Wide  Web  software  (http:// 
www.usdoj.gov). 

BackgnHuid 

On  April  12. 1996,  the  Access  Board, 
the  Department  of  )ustice,  and  the 
Oepartinent  of  Transportation  published 
a  joint  notice  of  proposed  rulemaking 
(NPRM)  to  extend  the  suspension  of  the 
requirements  for  detectable  warnings  at 
curb  ramps,  hazardous  vehicular  areas, 
and  reflecting  pools  in  ADAAG  from 
July  26, 1996  to  July  26,  1998.'  61  FR 
16232.  As  explained  in  the  NPRM,  the 
requirements  were  suspended  initially 


'  The  AcxiaM  Boud  is  ratpoiuibla  for  Utulog 
guidelines  to  assist  Ibe  Dvpaitmenl  of  Justice  end 
die  OepeimwDt  of  Transpoitetion  in  esublishing 
KCaselblUty  standards  for  newly  constructed  and 
attend  fiuilitiaa  lindsr  the  Americaiu  with 
DbabUiUaa  Act  (ADA).  Tha  Accass  Board  issued 
AOAAG  initially  in  1»91  (36  CFR  part  1 191. 
appendix  A).  Tha  Depeitment  of  Justice  and  tlie 
Dvpartjneol  of  Transportation  tiave  adopted 
sections  1  tlirougb  10  of  ADAAG  u  ih»  ecoeaslbiUty 
Btsiidarils  for  the  ADA  [26  CFIt  part  36,  eppendix 
A:  49  CFH  part  37.  appendix  A). 


in  April  1994  to  allow  the  agencies  to 
consider  the  results  of  a  tesaarch  projsct 
conducted  by  Virginia  Polytechnic 
Institute  and  State  University  on  the 
need  for  delactable  warnings  at 
vehicular-pedestrian  intersections.  Tbe 
lesaarch  project  showed  that  vehicular^ 
padestilan  intersections  are  very 
complex  environments  and  that 
pedestrians  who  are  blind  or  visually 
impaired  use  a  combination  of  cues  to 
detect  and  cross  intersections.  The 
research  project  found  that  detectable 
warnings  helped  some  pedestrians  who 
are  blind  or  visually  impaired  locate 
and  iilsnttfy  curb  ramps.  However,  the 
delectable  warnings  had  only  a  modest 
impact  on  overall  performance  because, 
in  their  absentx.  pedestrians  who  are 
blind  or  visually  impaired  used 
whatever  other  cues  were  available  to 
detect  and  cross  the  intersection.  The 
research  project  indicated  that  there 
may  be  a  need  for  additional  cues  at 
s<3me  types  of  intersections.  The 
research  project  did  not  identify  the 
specific  conditions  where  such  cues 
should  be  provided.  The  research 
project  su^ested  that  other  technologies 
be  explored  for  providing  information 
about  intersections,  which  may  be  less 
costiy  and  equally  or  more  eRective 
than  detectable  warnings. 

The  Access  Board  subsequently 
established  an  advisory  committee  to 
conduct  a  comprehensive  review  of 
ADAAG.  including  the  detectable 
warning  requirements.  The  advisory 
committee  is  scheduled  to  issue  a  final 
report  with  its  recomroendaUons  in 
September  1996.  The  Access  Board 
plans  to  initiate  rulemaking  to  rei-ise 
and  update  ADAAG  after  the  advisory 
committee  issues  its  report,  and  to 
addresa  the  requirements  for  detectable 
warnings  in  that  rulemaking,  in  the 
NPRM,  the  Access  Board,  the 
Department  of  Justice,  and  the 
Department  of  Transportation  proposed 
to  extend  the  suspension  of  the 
requirements  for  detectable  warnings  at 
curb  ramps,  hazardotrs  vehicular  areas, 
and  reflecting  pools  bom  July  26, 1996 
to  July  26, 1998  so  that  the  Aixess  Board 
can  consider  the  advisory  committee's 
recommendations  and  addresa  the 
requirements  in  the  rulemaking  to 
update  and  revise  ADAAG. 

Six  comments  were  received  in 
response  to  the  NPRM.  Five  supported 
extending  the  suspension  and  one    - 
opposed  the  action.  The  Council  of 
American  Building  Officials  (CABO), 
the  nUnois  Department  of 
TtanspoclaUon,  the  Airports  (Council 
Intemational-North  America  (AQ-NA), 
the  Paralyzed  Veterans  of  America 
(PVA),  and  the  Eastern  Paralyzed  . 
Veterans  Association  (EPVA)  submitted 
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cominents  in  support  of  the  extension. 
CABO  and  EPVA  are  members  of  the 
advisory  committee  that  is  reviewing 
AOAAG  and  agreed  thai  the  suspension 
should  be  extended  so  that  the  Access 
Board  can  consider  the  advisory 
committee's  recommendations  and 
address  the  detectable  warning 
requirements  in  the  rulemaking  to 
update  and  revise  AOAAG.  The  Illinois 
Department  of  Transportation  and  ACI- 
NA  recommended  that  research  be  done 
on  alternative  technologies.  PVA 
expressed  concerns  that  sufficient 
research  has  not  been  done  on  (he 
durability  and  maintenance  of 
delectable  warnings. 

The  comment  in  opposition  to 
extending  Ihe  suspension  was  submitted 
on  behalf  of  a  manufacturer  of 
detectable  warnings.  The  commenter 
believed  that  detectable  warnings  are 
critical  to  the  safety  of  individuals  who 
are  blind  or  visually  impaired  and  thai 
additional  research  is  not  necessary. 
The  commenter  also  noted  that  there 
have  been  no  reported  accidents  in  this 
country  as  a  result  of  detectable 
warnings  and  that  studies  conducted  by 
manufacturers  have  demonstrated  that 
their  products  can  withstand  various 
climatic  conditions  without  undue 
damage. 

The  Access  Board,  the  Department  of 
Justice,  and  the  Department  of 
Transportation  have  decided  to  extend 
the  suspension  to  July  26, 1998.  The 
agencies  believe  that  the  detectable 
warning  requirements  should  be 
addressed  in  the  rulemaking  to  revise 
and  update  ADAAG.  Extending  the 
suspension  will  allow  the  Access  Board 
to  consider  the  advisory  committee's 
recommendations,  as  well  as  available 
research  data,  and  to  determine  whether 
any  changes  in  the  detectable  warning 
requirements  are  warranted  when 
ADAAG  is  revised  and  updated. 

The  requirements  for  delectable 
tvamings  at  transit  platform  edges  in 
section  10  of  ADAAG  are  not  included 
in  the  suspension.  Those  requirements 
remain  in  effect. 

Pursuant  to  S^U.S.C  S53(d)(3J.  the 
Access  Board,  the  Department  of  Justice, 
and  the  Department  of  Transportation 
find  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this  rule 
until  30  days  after  publication  in  the 
Federal  Register.  The  current 
suspension  expires  on  July  28. 1996. 
The  rule  is  effec-tive  July  26.  1996  so 
that  there  will  be  no  interruption  in  the 
suspension  period.  The  rule  does  not 
require  entities  covered  by  the  ADA  to 
take  any  action. 


ReguUloiy  Proeeaa  Mallen 

The  Access  Board,  the  Department  of 
Ju.sfice,  and  the  Department  of 
Transportation  have  determined 
independently  that  this  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  It  is  a  significant 
rule  imder  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  since  it  amends  the  agency's 
ADA  regulations,  which  are  a  signific:ant 
rule.  The  Department  of  Transportation 
expects  the  economic  impacts  to  be 
minimal  and  has  not  prepared  a  full 
regulatory  evaluation. 

Executive  Order  1287S  prohibits 
agencies  from  promulgating  any 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local,  or  tribal  government  unless 
certain  conditions  are  met.  This  rule 
creates  no  new  mandate.  Consistent 
with  the  spirit  of  Executive  Order 
12875,  this  rule  continues  the 
suspension  of  an  existing  regulatory 
requirement  to  allow  for  further  review 
of  the  requirement. 

The  Access  Board,  the  Department  of 
Justice,  and  the  Department  of 
Transportation  independently  certify 
under  section  60S(b)  of  the  Regulatory 
Flexibility  Act  that  this  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  continues  the 
suspension  of  an  existing  regulatory 
requirement  and  does  not  impose  any 
new  requirement. 

Text  of  Fiiul  Caaunon  Roll 

The  text  of  Ihe  common  rule  Is 
revised  to  read  as  follows: 

S ■ Temporary 

suspension  of  certain  detectable 
warning  requirements. 

The  delectable  warning  requirements 
contained  in  $S  4.7.7,  4.29.S,  and  4.29.6 
of  appendix  A  to  this  part  are 
suspended  temporarily  until  July  26, 
1998. 

Adoption  of  Final  Gammoa  Rule 

The  agency  specific  proposals  to 
adopt  the  final  common  rule,  which 
appears  at  the  end  of  the  common 
preamble,  are  set  forth  below. 

List  orSulqeGts  in  28  CFR  Part  36 

Administrative  practice  and 
procedure.  Alcoholism.  Buildings  and 
facilities.  Business  and  industry.  Civil 
rights,  Consumer  protection.  Drug 
abuse.  Historic  preservation.  HIV/ AIDS. 
Individuals  with  disabilities.  Reporting 
and  recordkeeping  requirements, 
Transportation. 


Autborily  and  Issuance 

By  the  authority  vested  in  me  as 
Attorney  General  by  28  U.S.C.  509,  510; 
5  U.S.C.'  301;  and  42  U.S.C.  12186,  and 
for  the  reasons  set  forth  in  the  common 
preamble,  part  36  of  chapter  1  of  title  28 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  3»— NONDISCRIMINATION  ON 
THE  BASIS  OF  DtSABIUTY  BY  PUBLIC 
ACCOMMODATIONS  AND  IN 
COMMERCIAL  FACtLlTIES 

1.  The  authority  citation  for  28  CFR 
part  36  continues  to  read  as  follows: 

Aulfaortty:  5  U.S.C.  301:  28  U.aC  509, 
510;  42  U.S.C.  IZlSefb). 

t3C407   [Ravlwdl 

2.  Section  36.407  is  revised  to  read  as 
set  forth  at  the  end  of  the  conunoii 
preamble. 

Dated:  July  17, 1896. 
Janet  KcDO, 

Attorney  General. 

List  of  SnbiecU  in  36  CFR  Part  1191 

Buildings  and  facilities.  Civil  rights, 
Individuals  with  disabilities. 

Authority  and  Isauance 

For  the  reasons  set  forth  in  the 
common  preamble,  part  1191  of  title  36 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1191— AMERICANS  WITH 
OtSABILrriES  ACT  (ADA) 
ACCESSIBILITY  OUIDELINES  FOR 
BUILOmOS  AND  FACtLlTIES 

1.  The  authority  citation  for  36  CFR 
part  1191  continues  to  read  as  follows: 

Amhorily:  42  U.S.C.  12204. 
{11*1.2    (RevlMdg 

2.  Section  1191.2  is  revised  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

Authorized  by  vote  of  the  Access 
Board  on  May  IS,  1996. 
Jodltfa  E.  HetunaBD, 
Chair,  Architecturvl  and  TranaporlaUon 
Barriers  Compliance  Board. 

List  of  Subjects  in  49  CFR  Part  37 

Buildings  and  focilities.  Buses,  Civil 
rights.  Individuals  with  disabilities. 
Mass  transportation.  Railroads, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Authority  and  Isauance 

For  the  reasons  set  forth  in  Ihe 
common  preamble,  part  37  of  title  49  of 
the  Code  of  Federal  Regulations  ia 
amended  as  follows: 
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PART  37— TRANSPORTATION 
SERVICES  FOR  MOMDUALS  WITH 
0ISABBJTIES(AOA) 

1.  The  authority  citadtHi  for  49  CFR 
part  37  continues  to  read  as  follows: 

Atrtkwity:  The  Amertcans  with  Disabilities 
Act  of  1990  (42  U.&C  12101-12213):  49 
U.S.C332. 

137.16    (HuHim 

2.  Section  37.15  is  revised  to  read  as 
set  forth  at  the  end  of  tha  common 
preamble. 

Dated:  July  23, 1990. 


Saaetoryc/T^TuuportDtion. 

IP*  Doc  8e-l»l9«  Piled  7-24-96: 4:41  pml 


BEPAWMPir  OF  THMWOWTATWH 


fcao 


AQBKV:  Coaal  GiiaRi,  DOT. 
ACnOHc  Notice  of  tampotaiy  rnlaa 
iiaued. 


:  This  document  provides 
raquiied  notice  of  subetantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  April  1, 
1996  and  June  30, 1996,  which  were  not 
pubUahed  in  the  Fedanl  RepatBr.  This 
quarterly  notice  lists  temporary  local 
regulations,  security  zones,  and  safety 
,  which  were  of  limited  duration 


and  tor  which  timely  publication  in  the 
Federal  RegMar  was  not  possible. 
OATGS:  This  document  lists  temporary 
Coast  Guard  regulations  that  became 
effective  and  were  terminated  between 
April  1, 1996  and  June  30, 1996,  as  well 
as  several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 
AWIItHH:  The  complete  text  of  these 
temporary  regulations  may  be  examined 
at,  wid  is  available  on  request,  from 
Executive  Secretary,  Marine  Sefisty 
Council  (G-LRA),  U.S.  Coast  Guard 
Headquaitere,  2100  Second  Street,  SW„ 
WashingtaB,  DC  20693-0001. 
Fow  RWii—  ■gomwww  oomtact: 
CdnuBaader  Stephen  }.  DafBody. 
Executive  Secretary.  Marine  Safety 
Council  at  (202)  267-1477  between  Ihe 
houia  of  8  aJB.  and  3  p.m.,  Monday 
through  Fritiqr. 

•UFPLMSITAIinWQMMillGW  DiiMct 
ConuBandeis  and  Caplaina  af  the  Pert 
KXnP)  must  be  iBunadiately  leepooaiTe 
to  the  aabty  needs  of  Ihe  walan  wilhiB 
thair  MaiUchea:  Atadan.  District 
ComBaodan  and  COTPs  haw  bean 
delegated  the  auOoriiy  to  iaane  certain 
locaTregiiiatkns.  Safety  aones  n^r  be 
eetahMahwd  for  safety  or  enviramiMatal 
puipoeee.  A  safety  nna  may  be 
stationary  and  i>ai<.iil>a»l  by  fixed  UmiU 
or  it  may  be  deecribad  as  a  zoos  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  porta,  or  waterfront 
bdilities  to  prevent  injury  or  damage. 
Special  local  regulations  an  issued  to 
enhance  the  safety  of  participants  and 
spedatore  at  regattas  and  other  marine 
events.  Tunely  publication  of  these 
regulations  in  the  Federal  Regiatar  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 

QUAfTTERLY  REPORT 


DockalNa. 


Hunlinglon  96-007 

LA/lxng  Beach  96-012  . 

MmdI  96-030  

Ptiiada»Wa  96-016  — 
San  Oiego  96-004  . 


San  Diego  96-006  . 
SwOiaao  96-006. 
San  Frandaco  96-001  — 

Savannah  96-029  — 

Savwn^  96-036  

Tampa  96-087 

01-96-027 , 

01-96-029 

01-96-031  

01-96-032 . — 

01-96-036  .. 

01-96-038 

01-96-039 

01-96-040 

01-96-042 

01-96-043 


event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Manners,  press 
releeses,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  (wtrol  vessels  eniortnng  the 
restrictions  imposed  by  the  resulation. 
Because  mariners  ere  notified  by  Coaal 
Guard  officials  on-acene  prior  to 
enforcement  action,  Faderai  lagtalar 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  efiect.  However,  the 
Coaat  Guard,  by  law,  must  publish  in 
tha Faaaraltiglilii  notice af 
subatantiva  rules  adopted.  To  discharge 
thia  legal  cUigatton  tvithout  impoaing 
undue  es^ieitaa  oo  the  public,  the  CohI 
Guwd  periodicalty  puUiabaa  a  Ifet  of 
thaae  taopotary  spaciBl  local 
tagulatioaa,  ascurity  zoaaa.  and  aafely 
aoaes.  Pennant  raaulatiaDa  are  not 
included  in  this  Ual  because  tfaay  are 
puhiiahed  in  Ihair  entirety  in  the 
Tmtmwi  Ragfefer.  Tempocaiy  tegulationa 
nay  aba  be  pubUahad  in  thak  entiraty 
If  suffideat  time  is  availaUa  to  do  so 
befem  they  an  placed  in  eSscI  or 
twiuiuated.  Thme  safety  zones,  special 
lacal  regulations  and  security  zones 
have  been  exempted  bom  review  under 
E.0. 12866  because  of  their  emergency 
nature,  or  limited  scope  aitd  tamponry 
eflactiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
April  1, 1996  aixl  June  30, 1996,  unless 
omerwise  indicated. 

Detsd:  July  23, 1996. 
StarhaB).Dan»dy, 
Coaunonder.  US.  Coal  Guard,  Sxauithie 
Seoeteiy,  Marine  Safety  Council. 


OMo  River,  M.  249  to  M.  251 

San  Pedro  Bay,  CA 

Fort  Laudexdaie,  FL 

Sriem  River,  NJ 

San  DIaga  Bay,  CA 

San  Diago  Bay,  CA 

San  Diego  Bay,  CA 

San  Fiandsco  Bay,  CA 

Savannah,  GA 

Savannah,  GA 

Tampa.  FL 


CT  . 


Upper  New  Yoilc  Bay,  NY  am)  NJ  . 

Boston.  MA  ._ „ 

New  London,  CT 

Ubeny  State  Parte,  NJ 

Queens.  NY  

Hudaon  River.  NY 

Boston,  MA 

Boalan,  MA 

Hul.  MA - 


Type 


SaMyZone 
SalelyZone 
Safety  Zone 
Safety  Zona 
Safely  Zone 
Safely  Zone 
Safely  Zone 
Safely  Zone 
Safely  Zone 
Safely  Zone 
Safely  Zone 
Safely  Zone 
SalelyZone 
Security  Zone 
Security  Zone 
Security  Zone 
Security  Zone 
Security  Zone 
Safely  Zone  ... 
RegNav  Afea 
Safely  Zone  ... 


dale 


snam 

W12n6 

Aiune 
*ism 

srrm 

6MA6 

7/1  am 

4/26/96 

smiK 

4W96 

6M96 

6/ZSA6 

4/i«9e 

W11/96 

6/7/96 

501/96 

sczne 

6/1/96 
«/1(V96 

eniK 
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DodolNo. 


Type 


Etiacttve 


01-a6-0«4  . 
01-96-062. 
01-afr-060. 
01-96-061  . 
01-96-062  . 
02-96-006. 
02-96-007. 
02-96-000. 
02-96-011  . 
02-96-012. 
02-96-013. 
02-96-014  . 
02-96-015. 
06-96-020. 
05-96-022.. 
S-Se-023  .... 
OS-96-024. 
06-96-027  .. 
5-96-029  ._. 
06-96-036  _ 
06-06-036. 
05-96-037  „ 
05-96-030- 
06-96-040.. 
05-96-044.. 
06-96-047  .. 
07-96-033.. 
07-96-036.. 
07-06-037  .. 
07-06-038.. 
07-96-040.. 
06-96-013.. 
09-96-004  .. 
13-96-013r.. 
13-96-016  .. 
13-06-017  _ 


Southannpton,  NY 

East  Rivar,  NY 

BranfoftJ,  CT  

BtMgeport,CT 


■nois  Ri»«r,  M.  162.5  .... 

(Mo  mm.  M.  461  to  M.  462 J!l_ 

ONo  Rivar,  M.  603.5  to  M.  604.5 

Mlwlwippi  RKrar,  M.  563  to  M.  579.3  ... 

Mkwis  Rivar.  M.  1793  to  M.  180.5  

WmiilMpI  Ptm.  M.  415.5  to  M.  416  _ 

Mtoaoul  Rivar.  M.  737  to  M.  733 

Tamaasae  Rtvar.  M.  463.6  to  M.  464.5  . 

Salam  HIvar,  NJ 

S*m  River,  NJ 

Delaware  River,  DE 

Salacn  Rivar,  NJ . 
SalamRim,  1^  . 


Dela«arB  Bay,  Oetaware  River,  DE 

Adantic  City,  NY 

Salem  Rtver,  NJ 

Oiaslar,  PA 

James  Rivar,  VA ... 

Salam  Rivar,  NJ 

CNncotaague.  VA 

"  «er,  VA 


RM  LaudamaM,  FL  . 
Faiarda.  PR .... 
ICay  Weat.  FL  . 
OU  Swi  JuMi.  PR  . 


Fort  lilyarB  Bamti.  FL 

Cape  GirBrdaau,  imo 

•Maaitoe  River.  MiNnukaa.  Wl . 

Portlmd,  OR 

Portland,  OH 

North  Band.  OR 


Safety  zone ... 
SaMyZone... 
Security  Zone 
Safety  Zone  ... 
Safely  Zone  ... 
Spedai  Local . 
Reg  Nav  Area 
Special  Loc^  . 
Special  Local . 
Spedai  Local . 
Spedai  Ijocai . 
Special  Local . 
Sfwd^  UxS  . 
Safety  Zone  ... 
Safely  Zone  ... 
Safety  Zone  ... 
Safety  Zone ... 
Safety  Zone ... 
SaMy  Zone  ... 
Safety  ZMie  ... 
Safety  Zone ... 
Safely  Zone ... 
Safety  Zone ... 
Safety  Zone  .... 
Special  Local .. 
Salety  Zone  .... 
Special  Local .. 
Spedai  Local .. 
Spedai  Local .. 
Spedai  Local .. 
Special  Local .. 
Special  Local .. 
Salety  Zone  .... 
Safety  Zone  _. 
Salety  Zone  .... 
Safety  Zone  .... 


60196 

eaiae 

024/96 
6/29^96 

6/1/96 
6/11/96 
8/15/96 
6/14/96/ 
6/23/96 

618196 
6/21/96 

6/1/96 
4/24/96 
W2I96 
*I2BI96 

5/2/96 
S/13/96 
5/15/96 
Se4/96 
5S8n6 

6/1/96 
6/18/96 

6W96 
6/22/96 
6/Z7/96 

619196 
5/10/96 
5/19^6 
51X196 

6/1/96 
6/15/96 
503/96 

5/3/96 
6I3M96 
6/12m 


(FR  Ooc  96-19215  Filed  7-26-96,'  8:4S  amj 
ioooa4 


ENVIRONMENTAL  PfiOTECnON 
AGENCY 

40CFRPMtS2 

(TN-11»-67Baa;  TN-122-6767a;  TN-11». 
teeao;  TN-13«-67aaa;  TH-1ta-96ISa:  TM- 
170-«630a;  FRL-6629-61 

AppfDvai  end  ProfiHilgsttan  o( 
tmpleineiiltion  Plane  Tannaaeaa: 
Approvet  of  RevMone  to  tiie 
Tenneaaee  SIP  end  the  NeehvHIe/ 
Davtdeon  County  Portion  of  the 
TenneeeeeS 
OUdee 

AOBtCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Direct  Gnal  rule. 


Y:  In  this  document,  EPA  is 
acting  on  revisions  to  the  Tennessee 
State  Implementation  Plan  (SIP) 
submitted  to  EPA  by  Tennessee,  through 
the  Tennessee  Department  of  Air 


Pollution  Control  (TDAPC)  which  add  a 
new  chapter  to  the  Nashville/Davidson 
Ck>unty  and  the  State  portion  of  the 
Tennessee  SIP  for  the  control  of 
nitrogen  oxide  (NOx)  emissions.  Only 
the  portions  of  the  Tennessee  NOx  rule 
necessary  for  the  approval  of 
Tennessee's  ozone  redesignation  request 
are  being  approved  in  this  notice.  EPA 
is  granting  an  exemption  to  the  area 
under  182(f)  of  the  Clean  Air  Act  (CAA) 
from  NOx  Reasonably  Available  Control 
Technology  (RACT)  requirements  in  a 
separate  action.  The  only  sources  which 
will  be  subject  to  this  rule  are 
tangentially-fired  coal  burning  boilers 
which  have  a  heat  input  capacity  in 
excess  of  600  million  BTU  per  hotu  in 
the  five  county  Nashville  ozone 
nonattaimnent  area. 

DATES:  This  final  rule  is  eHsctive 
September  27, 1996  unless  adverse  or 
critical  comments  are  received  by 
August  28. 1996.  If  the  eflective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Feileral  Kegialer. 


Written  comments  on  this 
action  should  be  addressed  to  William 


Denman  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Programs  Branch,  345  Courtlond  Street, 
NE,  Atlanta,  Georgia  30365.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  files 
TN113-01-6768,  TN122-01-6767, 
TN133-01-6568,  TN138-01-6766. 
TN163-01-9625,  and  TN170-01-9630. 
The  Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Envirorunental  Protection 
Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365,  William  Denman.  404/347- 
3555  extension  4208. 
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Tennessee  Department  of  Envirorunent 
and  Conservation,  Division  of  Air 
Pollution  Control,  L  &  C  Annex,  9th 
Floor,  401  Church  Street,  Nashville, 
Tennessee  37243-1531, 615/532- 
0554. 
FOR  FUmtlEn  MFOfMATWN  CONTACT: 
William  Denman  404/347-3555, 
extension  4208. 

8Ut>f>l.ElKNTARY  nvORfMTlON:  Tennessee 
submitted  the  State's  NOx  chapter 
(1200-3—27)  for  incorporation  into  the 
Stale's  portion  of  the  Tennessee  SIP  in 
submittals  dated  June  14, 1993, 
(reference  file  TN113-01-6768)  and 
May  26,  1994,  (reference  fileTN133-01- 
6568).  The  State  then  submitted 
revisions  to  chapter  1200-3-27  on  July 
29, 1994,  (reference  fileTN138-01- 
6766),  February  23, 1996,  (reference  file 
TN163-01-9625).  and  April  29, 1996, 
(reference  file  TNI 70-01-9630). 
Tennessee  submitted  the  NOx  chapter 
(Regulation  Number  14)  for  the 
Nashville/Davidson  County  portion  of 
the  Tennessee  SIP  on  September  28, 
1993,  (reference  file  TN122-01-6767). 
EPA  is  acting  only  on  the  portions  of 
these  submittals  necessary  for  the 
approval  of  the  Nashville  ozone 
redesignation  request.  EPA  is  granting 
an  exemption  from  NOx  RACT 
requirements  for  the  five  county 
nonattainment  area  under  182(f)  of  the 
CAA.  It  is  necessary  for  approval  of  the 
Nashville  ozone  redesignation  request  to 
approve  control  measures  into  the  SIP 
for  tangenlially-fired  coal  burning 
boilers  since  some  NOx  reductions  were 
obtained  from  these  sources  prior  to  the 
attainment  of  the  ozone  standard  in  the 
area.  The  rules  are  being  approved  into 
the  SIP  as  discussed  below. 

Slate  of  Tenneaaee  NOx  Chapter. 
Chapter  lZOO-3-27  "Nitrogen  Oxides" 

1200-3-27-.01     "Definitions":  This 
section  contains  the  definitions  for 
Eacilily  aiul  nitrtigen  oxides  and  states 
that  the  definitions  in  the  Volatile 
Organic  Compound  chapter  will  apply 
to  terms  not  defined  in  chapter  1200-3- 
27.  This  section  is  being  approved  into 
the  Tennessee  SIP. 

120O-3-27-.02    "Genera/  Provisions 
and  Applicability":  This  rale  contains 
six  paragraphs.  Paragraph  (1)  states  that 
the  standards  and  requirements  of  rule 
1200-3-27  will  apply  to  certain  sources 
of  nitrogen  oxides.  Paragraph  (2)  states 
that  a  more  stringent  emission  limit 
than  otherwise  specified  may  be 
established.  Paragraph  (3)  states  that 
nothing  in  this  chapter  shall  bo  used  to 
exempt  sources  from  meeting  other 
appUcable  requirements.  Paragraph  (4) 
prevents  souices  from  concealing 
emissions.  Paragraph  (5)  requires 


sources  to  pay  costs  associated  with 
publishing  required  legal  notices  for 
source  specific  compliance  requests. 
EPA  is  approving  the  above  paragraphs 
into  the  Tennessee  SIP.  Paragraph  (6) 
contains  the  emissions  statement 
requirement  for  NOx.  In  an  amendmerrt 
dated  Febmary  23, 1996,  the  State 
proposed  to  remove  Knox  county  from 
the  emissions  statement  requirement. 
Since  Knox  county  applied  for 
redesignation  to  attainment  for  ozone 
prior  to  November  14, 1992,  and  since 
the  Stale  demonstrated  tbat  the 
elimination  of  this  requirement  will  not 
adversely  affect  the  area's  maintenance 
of  the  ozone  standard,  EPA  is  approving 
the  emissions  statement  without  Knox 
County  in  the  applicability  portion. 

12OO-3-27-.03     "Standards  and 
Requirements":  Paragraph  (1)  gives  the 
applicability  requirements  for  NOx 
emission  standards.  Subparagraph  (l)(a) 
requires  all  sources  located  in  the  five 
county  ozone  nonattainment  area  which 
have  the  potential  to  emit  100  tons  per 
year  (tpy)  or  more  of  NOx  to  apply 
RACT.  EPA  is  not  approving 
subparagraph  (l)(a)  into  the  Tennessee 
SIP.  Subparagraph  (l)(b)  requites  all 
tangentiaUy-fired  coal  burning  boilera 
located  in  the  five  county  ozone 
nonattairunent  area  with  a  heat  input 
capacity  in  excess  of  600  million  BTU 
per  hour  to  not  allow  emissions  of  NOx 
from  that  boiler  in  excess  of  0.45 
pounds  per  million  BTU  on  a  30-day 
rolling  average.  EPA  is  approving 
paragraph  (1)  and  subparagraph  (l)(b)  of 
this  section  into  the  Tennessee  SIP. 

Paragraph  (2)  states  that  for  the 
purpose  of  determining  applicability  to 
paragraph  (l)(a),  the  NOx  emissions 
from  all  process  emission  sources  and 
fuel  burning  equipment  shall  be  totaled. 
Paragraph  (2)  is  not  being  approved  into 
the  Tennessee  SIP  because  it  applies 
only  to  those  souices  sub)ect  to 
subparagraph  (l)(a),  which  is  also  not 
being  approved  into  the  SIP. 

Paragraph  (3)  determines  the 
compliance  schedules  for  sources 
subject  to  this  chapter.  Subparagraph 
(3)(a)  contains  the  compliance  schedule 
for  tangantially-Gred  coal  burning 
boilers  and  is  therefore  being  approved 
into  the  Tennessee  SIP.  Subparagraph 
(3)(b)  contains  the  compliance  schralule 
for  the  other  sources  subject  to  this  rule 
and  is  not  being  approved  into  the 
Teimessee  SIP. 

Paragraph  (4)  exempts  certain  sources 
from  the  requirements  of  chapter  1200- 
3-27.  This  does  not  affect  those  sources 
subject  to  rule  1200-3-27-.03(ll(b) 
which  are  being  approved  into  the  SIP. 
Therefore,  EPA  is  not  approving 
paragraph  (4)  into  the  SIP. 


Naafarilla/DaTidaon  County  NOx  Kulc: 
RognUlioa  Nmnber  14 — "Regulalkm 
fnr  the  Control  of  Nilragea  Oxidea" 

Section  14-1     "De/inilions":  This 
section  gives  definitions  Cor  terms  used 
in  this  chapter  and  states  that  the 
definitions  in  Chapter  10.56.010  which 
is  the  definitions  section  of  the 
Nashville/Davidson  County  Air 
Pollution  Control  Chapter  shall  be  used 
to  define  terms  not  defined  in  this 
section.  EPA  is  approving  this  section 
into  the  Nashville/Davidson  County 
portion  of  the  Tennessee  SIP. 

Section  14-2     "Emission  Standards": 
Paragraph  (b)  requires  tangentially-fired 
ooal  burning  boilers  in  excess  of  600 
million  BTU  per  hour  to  not  allow 
emissions  from  that  boiler  to  exceed 
0.45  pounds  per  million  BTU  on  a  30- 
day  rolling  average.  EPA  is  approving 
this  paragraph  (b)  of  this  section  into  the 
SIP.  The  other  paragraphs  of  this  section 
contain  requirements  for  other  sources 
and  at  this  time  are  not  necessary  to  be 
SIP  approved.  Therefore,  EPA  is  not 
approving  the  other  paragraphs  into  the 
SIP  at  this  time. 

Section  14-3    "Procedure  for 
Determining  RACT":  Since  EPA  is 
granting  an  exemption  for  Davidson 
County  from  NOx  RACT  requirements 
in  a  separate  action,  this  sec^on  is  not 
being  approved  into  the  SIP. 

SaMon  14-4    "Recordkeeping  and 
Reporting  Requirements":  This  section 
gives  the  recordkeeping  and  reporting 
requirements  for  this  regulation.  EPA  is 
approving  this  section  into  the  SIP. 

Section  14-5    "Compliance 
Schedule":  This  section  contains  the 
compliance  schedule  /or  sources  subject 
to  this  rule.  EPA  is  approving  thia 
section  into  the  SIP. 

As  stated  in  the  approval  of  the  NOx 
RACT  exemption  request,  until  the  five 
county  middle  Tennessee  ozone 
nonattainment  area  is  designated 
attainment,  the  continuation  of  the 
section  lB2(f)  exemption  granted  is 
contingent  upon  continued  monitoring 
and  continued  maintenance  of  the  O3 
NAAQS  in  the  entire  Middle  Tennessee 
nonattainment  area.  If  there  is  a 
violation  of  the  O3  NAAQS  in  any 
portion  of  the  Middle  Taimesaee 
noitaltainment  area,  the  exemption  will 
no  longer  be  applicable  as  of  the  date  of 
any  such  determination.  A 
determination  that  the  NOx  exemption 
no  longer  applies  would  mean  that  the 
NOx  RACT  requirement  is  immediately 
applicable  to  the  affected  area.  EPA 
believes  some  reasonable  period  of 
notice  is  necessary  to  provide  major 
stationary  sources  subject  to  the  RACT 
requirement  time  to  purchase,  install, 
and  operate  any  required  controls. 
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Accordingly,  the  State  may  provide 
soiucea  a  reasonable  time  period  to  meet 
the  RACT  emission  limits  alter  the  EPA 
determination  that  NOx  RACT 
requirement  is  necessary.  EPA  expects 
the  time  period  to  be  as  expeditious  as 
practicable,  but  in  no  case  longer  than 
24  months.  The  approval  of  this 
exemption  firom  federal  NOx 
requirements  in  no  way  exempts 
sources  from  any  NOx  controls  required 
by  the  State. 

Final  AcUon 

The  EPA  is  approving  the 
aforementioned  revisions  to  the 
Teimosaoo  SIP  because  they  are 
consistent  with  the  CAA  and  EPA 
policy.  This  rule  making  is  being 
publisbed  without  a  prior  proposal  for 
approval  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
September  27, 1996  unless,  by  August 
28, 1996,  adverse  or  critical  comments 
are  received. 

Hthe  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
efliocUve  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  se  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
efiiactive  September  27, 1996. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  42  U.S.C.  7607(b)(1), 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  27. 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.  42  U.S.C. 
7607(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989,  (54  FR 


2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12666 
review. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  envirotunental  factors  and  in 
relation  to  relevant  statutory  and 

Tilatory  requirements, 
nder  the  Regulatory  Flexibility  Act, 
S  U.S.C.  601  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
%vith  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  a^cted. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CIAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C 
7410(a)(2)  and  7410(k)(3). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section  182 
of  the  CAJ\.  These  rules  may  bind  State, 
local  and  tribal  governments  to  perform 


certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
EPA  has  examined  whether  the  rules 
being  approved  by  this  action  will 
impose  any  new  requirements.  Since 
such  .sources  are  already  subject  to  these 
regulations  under  State  law,  no  new 
requirements  are  imposed  by  this 
approval.  Accordingly,  no  additional 
costs  to  State,  local,  er  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action,  and  therefore 
there  will  be  no  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  mie  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

LiM  orSabiecIs  in  40  CFK  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Dated:  )une  14,  1996. 
A.  Stanky  MaOmrg, 
Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  S2— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


r:  42.U.S.C  7401-7871q. 

Subpart  RR—T*f«naMM 

2.  Section  52.2220  is  amended  by 
adding  (c)(139)  to  read  as  follows: 

|5Z.22»    MaMMcaUonofplML 

Ic)  •  *  • 

(139)  Addition  of  a  new  chapter 
1200-3-27  "Nitrogen  Oxides" 
submitted  by  the  Tennessee  Department 
of  Air  Pollution  Control  (TDAPC)  to 
EPA  on  June  14, 1993,  September  28, 
1993,  May  26, 1994,  July  29, 1994, 
February  23, 1996. 

(i)  Incorporation  by  reference. 

(A)  Regulation  1200-3-27  "Nitrogen 
Oxides",  120O-3-27-.01;  120O-3-27- 
.02: 120O-3-27-.03  (1)  introductory 
sentence,  (l)(b),  (3)  introductory 
sentence,  (3)(a),  effective  as  of  October 
28, 1995. 


Federal  Regisier  /  VoL  61.  No.  146  /  Monday,  July  29.  1996  /  Rules  and  Regulations         38329 


(B)  Nashville/Davidson  County 
regulation  number  14  "Regulation  for 
the  Control  of  Nitrogen  Oxides",  Section 
14-1:  Section  14-2  (b):  Section  14-4: 
Section  14-S;  adopted  on  August  10. 
1993. 

(ii)  Other  material.  None. 

IFR  Doc  96-19143  Filed  7-26-96;  8:45  am) 


40CFRParta2 

PMi«7-oi-727aa;  ntL-asa>-ii 
Approtwl  and  Pimiuiyaiioii  of 


OIOTTT  Bnviraamental  Pratection 

Agency. 

ACIXM:  Direct  final  rule. 


art:  This  action  approves  a  State 
Implementation  Plan  (SIP)  revision  for 
the  Stata  of  Wisconsin  which  was 
submitted  punuant  to  the  EPA  general 
confannity  rules  set  forth  at  40  CFR  put 
51.  subpart  W— Detsnnining  Conformity 
of  Cennal  Federal  Actions  to  State  or 
Federal  Implementation  Plans.  Section 
51.8Sl(a)  of  the  general  conformity  rules 
lequires  eecfa  State  to  submit  to  EPA  a 
revision  to  ito  applicable  SO*  which 
containi  criteria  and  procedures  for 
assessing  conformity  of  Federal  actions 
to  applicable  SIPs.  The  general 
conformity  rules,  except  for  the  40  CFR 
51.851(a)  language  requiring  Slate 
■ubmiasion  o(a  SIP  nnrision.  are 
repeated  at  40  CFR  part  93,  subpart  B. 
Wisconsin's  SIP  revision  incorporates 
verbatim  the  criteria  and  procedures  set 
forth  at  40  CFR  part  03,  subpart  B.  This 
general  conformity  SIP  revision  will 
enable  the  State  of  Wisconsin  to 
implement  and  enforce  the  Federal 
general  conformity  requirementa  in  the 
nonattsinment  and  maintenance  areas  at 
the  State  and  local  level. 

This  approval  is  limited  only  to  the 
general  conformity  SIP  revision 
submitted  pursuant  to  40  CFR  part  51, 
subpart  W.  SIP  revisions  submitted 
under  40  CFR  part  51,  subpart  T, 
relating  to  conformity  of  Federal 
transportation  actions  funded  or 
approved  under  Title  23  U.S.C.  or  the 
Federal  Transit  Act.  will  be  addressed 
in  a  separate  document  This  action 
provides  the  rationale  for  the  proposed 
approval  and  other  information. 
DATES:  This  "direct  final"  rule  is 
effective  September  27, 1996  unless 
EPA  receives  adverse  or  critical 
commenta  by  August  28. 1996.  If  the 
effisctive  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 


Copies  of  the  SIP  revision, 
public  comments  and  EPA's  responses 
are  available  for  inspection  at  the 
following  address:  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Michael  Leslie  at  (312) 
353-6680  before  visiting  the  Region  5 
Office.) 

A  copy  of  this  SIP  revision  is 
available  for  inspection  at  the  following 
location:  Office  of  Air  and  Radiation 
(OAR)  Docket  and  Information  (>nter 
(Air  Docket  6102),  room  M1500,  United 
States  Envirormiental  Protection 
Agency,  401  M  Street  S.W.,  Washington, 
O.C  20460.  (202)  260-7548. 
ran  MnWR  MRMWATKN  CONrAiCT: 
Michael  G.  Leslie.  Regulation 
Development  Section  (AR-18J),  Air 
Programs  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604,  Telephone  Number  (312)  353- 
6680. 

mirn  nfiirmrr  irnnMnTinii 

LBackgroond 

Section  1 76(c)  of  the  Clean  Air  Act 
(Act),  42  U.S.C  7506(c).  provides  tiut 
no  Federal  department,  agency,  or 
instrumentality  shall  engage  in,  support 
in  any  way  or  provide  financial 
assistance  for,  license  or  permit,  or 
approve  any  activity  which  does  not 
conform  to  a  SIP  that  has  been  approved 
or  promulgated  pursuant  to  the  Act. 
Conformity  is  defined  in  section  176(c) 
of  the  Act  as  conformity  to  the  SIP's 
purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  snd  achieving  expeditious 
attainment  of  such  standards,  and  that 
such  activities  will  not:  (1)  Cause  or 
contribute  to  any  new  violation  of  any 
standard  in  any  area,  (2)  increase  the 
frequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area,  or 
(3)  delay  timely  attairunent  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area. 

Section  176(c)(4MA)  of  die  Act 
requires  EPA  to  promulgate  criteria  and 
procedures  for  determirung  conformity 
of  all  Federal  actions  to  applicable  SIPs. 
Criteria  and  procedures  for  determining 
conformity  of  Federal  actions  related  to 
transportation  projects  fonded  or 
approved  under  Tide  23  U.S.C.  or  the 
Federal  Transit  Act  are  set  forth  at  40 
CFR  part  51 ,  subpart  T.  The  criteria  and 
procedures  for  determining  conformity 
of  other  Federal  actions,  the  "general 


conformity"  rules,  were  published  in 
the  November  30, 1993.  Federal 
Regieler  and  codified  at  40  CFR  part  51, 
subpart  W — Determining  Conformity  of 
General  Federal  Actions  to  Stale  or 
Federal  Implementation  Plans.  The 
general  conformity  rules  require  the 
States  and  local  air  quality  agencies 
(where  applicable)  to  adopt  and  submit 
a  general  conformity  SIP  revision  to  the 
EPA  not  later  than  November  30, 1994. 

n.  BralaaUon  of  ll»  SUte't  Sdhmldd 

Pursuant  to  the  requirements  under 
section  176(cM4XC)  of  the  Act  the 
Wiacoosin  Depattmont  of  Natural 
Resources  (WDNR)  submitted  a 
supplement  to  its  November  30, 1994 
general  conformity  SIP  revision  to  the 
EPA  on  Octobn'  18. 1995.  In  its 
submittal,  the  State  provided  ch.  NR 
489,  Wis.  Adm.  Code  which  adopte  the 
EPA  general  conformity  rule  (40  CFR 
port  93.  subpart  B)  verbatim.  For  the 
time  period  between  the  original 
submittal  and  the  supplemental 
submittal,  the  State  of^Wisconsin  was 
requited  to  comply  with  40  CFR  port  93. 
subparts. 

General  confonnity  is  required  far  all 
areas  which  ore  designated  ^ 

nanettainment  or  maintenance  for  any 
NAAQS  criteria  pollutant  The  State  of 
Wisconsin  currentiy  has  11  counties 
designated  osone  nonattainment:  Door. 
Keewaimee.  Manitowoc,  Sheboygan. 
Kenooha.  Milwaukee.  Ozaukee,  Racina, 
Walworth,  Washington,  and  Waukesha. 
The  cities  of  Green  Bay,  Madison,  and 
Milwaukee  are  sulfur  dioxide  (SO^) 
maintenance  areas.  Four  other  areas: 
Rhinelander,  Rib  Mountain,  Rothciild, 
and  Weston  are  SO'  nonattainment 
areas. 

The  WDNR  held  a  public  bearing  on 
the  general  conformity  submittal  on 
March  29, 1995.  No  substantive 
conunenta  were  made  diuing  the  public 
comment  period  and  therefore,  no 
modifications  were  made  to  the  final 
adopted  rule. 

m.  EPA  Criteria  on  Safaoiiltal 

The  State's  SIP  revision  must  contain 
criteria  and  procedures  that  are  no  less 
stringent  than  the  Federal  rule.  The 
revision  incorporaled  the  provisions  of 
the  following  sections  of  40  CFR  part  93, 
subpart  B  in  essentially  verbatim  form: 
Sections  93.150,  93.152,  93.153,  93.154, 
93.155,  93.156,  93.157,  93.158.  93.159, 
93.160.  These  sections  represent  the 
Federal  rule  in  total.  Therefore  the  ch. 
NR  489,  Wis.  Adm.  Code  meets  the 
above  requirement. 

IV.  EFAAGtkm 

The  EPA  is  approving  the  general 
conformity  SIP  revision  for  the  State  of 
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Wisconsin.  The  EPA  has  evaluated  this 
SIP  revision  and  has  dateimined  that 
the  State  has  fully  adopted  the 
provisions  of  the  Federal  general 
conformity  rules  set  forth  at  40  CFR  part 
93.  subpart  B.  The  appropriate  public 
participation  and  comprehensive 
interagency  consultations  have  been 
undertaken  during  development  and 
adoption  of  this  SIP  revision.  Because 
EPA  considers  this  action  to  be 
noncontroversial  and  routine,  EPA  is 
approving  it  without  prior  proposal. 
This  action  will  become  effective  on 
September  27, 1996.  However,  if  EPA 
receives  adverse  comments  by  August 
28. 1996.  EPA  will  publish  a  document 
that  withdraws  this  action. 

V.  MiaceUaneoiu 

A.  Applicability  to  Futun  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Order  12B66 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore.  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
afiected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act.  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 


reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
tAuon  Electric  Co.  v.  U.S.  EJ'.A..  427 
U.S.  246.  256-66  (1976). 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
govenmients  in  the  aggregate:  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  20S,  the  EPA  must  select 
the  most  cost-efiective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  oas  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenmients,  or  the  private  sector, 
result  from  this  action. 

£.  Submission  to  Congress  and  the 
Genera]  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Ragiater.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

F.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  27. 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
aSect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)  of  the  Act). 

List  of  Sabfacts  in  40  CFK  Put  52 

Environmental  protection.  Air 
pollution  control.  General  conformity. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Sulfur  dioxide.  Ozone,  Volatile  organic 
compounds. 

Dated:  )una  24, 1996. 
David  A.  UUitcfa. 
Acting  Begional  Administmtor. 

40  CFR  part  52.  is  amended  as 
follows: 

PART  S»-{AMENOEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autbarilr  42  U.S.C  7401-7«7tq. 

Subpart  YY—WtocoMin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(92)  to  read  as 
follows: 

IS2.2S70    MMWIcMionofptan. 

*  •  *  •  • 

(c)  •  *  • 

(92)  On  October  18, 199S.  the 
Wisconsin  Department  of  Natural 
Resources  submitted  a  revision  to  the 
State  Implementation  Plan  for  general 
conformity  rules.  The  general 
conformity  SIP  revisions  enable  the 
State  of  Wisconsin  to  implement  and 
enforce  the  Federal  general  conformity 
requirements  in  the  nonattainment  or 
maintenance  areas  at  the  State  or  local 
level  in  accordance  with  40  CFR  part  93. 
subpart  B — Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans. 

(i)  Incorporation  by  reference. 

(A)  NR  489.  as  created  and  published 
in  the  (Wisconsin)  Register,  September, 
1995.  number  477,  effective  October  1, 
1995. 

IFR  Doc.  96-19141  Filed  7-26-96: 8:45  ami 
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40OFRPwt62 
PM47-01-72S0:  FRL-a«41-1] 

Approval  and  PromuigBlion  to  8M» 
Imptafnantation  Plan;  Wchlgan;  182(1) 
SIPRavMon 

AOBKV:  Environmental  Protection 

Agency. 

ACnOM:  Tecdmical  amiendment. 
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SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  revising  the  Code  of 
Federal  Regulations  to  acknowledge  the 
fact  that  on  the  date  that  the  Detrait-Ann 
Arbor  area  was  redesignated  to 
attainment  for  ozone,  the  NOx 
requirements  found  in  the  area's 
maintenance  plan  would  now  apply  and 
the  NOx  exemption  that  was  granted  on 
March  7, 1995  no  longer  applies. 
DATES:  This  final  rule  is  effective  on 
August  28. 1996. 

AOOnesSES:  Copies  of  the  Detroit-Arm 
Arbor  area  NOx  exemption  request  and 
the  Detroit-Ann  Arbor  redesignation 
request,  public  comments  and  EPA's 
responses  are  available  for  inspection  at 
the  following  address:  United  States 
Environmental  Protection  Agency.  Air 
and  Radiation  Division.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  RJRTtCR  mFORMATION  CONTACT: 
Douglas  Aburano,  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J). 
Air  and  Radiation  Division,  United 
States  Environmental  Protection 
Agency.  Region  5,  Chicago,  Illinois 
60604,  Telephone  Number  (312)  353- 
6960. 

SUPPiaBirARY  MFORMATION: 

L  Action 

On  November  12, 1993  the  Stale  of 
Michigan  submitted  a  petition  to  the 
U.S.  EPA  requesting  that  the  Detroit- 
Ann  Arbor  ozone  nonattainment  area  be 
exempted  from  the  requirement  to 
implement  NOx  controls  pursuant  to'~ 
section  182(f)  of  the  Act.  The  exemption 
request  was  based  on  monitoring  data 
which  demonstrate  that  the  average 
number  of  exceedaoces  of  the  ozone 
standard  in  the  Detroit-Ann  Arbor  area 
during  the  most  recent  3  year  period, 
1901  through  1993,  was  fewer  than  one. 

On  March  7. 1995,  a  final  role  was 
published  in  the  Federal  Register 
approving  Michigan's  request  for  a  NOx 
waiver  for  the  Detroit-Aim  Arbor  area. 
This  final  rule  stated  that  on  November 
12, 1993,  the  Stale  of  Michigan  also 
submitted  an  ozone  redesignation 
request  for  the  Detroit-Arm  Arbor  area. 
Section  107(d)(3)(E)  of  the  Act  requires 
submittal  and  full  approval  of  a  section 
17S(A)  maintenance  plan  for  areas  that 
are  redesignating  to  attainment.  This 
maintenance  plan  must  contain 
contingency  measures  that  would  be 
implemented  if  a  violation  of  the  ozone 
standard  were  to  occur.  Consequently,  if 
the  State's  redesignation  request  is 
approved,  the  NOx  requirements  found 
in  the  maintenance  plan  for  that  area 
would  thereafter  apply  as  long  as  the 
area  continues  to  be  designated 
attainment  for  ozone. 


On  March  7, 1995,  EPA  approved  in 
final  Michigan's  request  for 
redesignation  to  attainment.  Because  the 
Detroit- Arm  Arbor  sroi  was 
redesignated  to  attainment,  the  NOx 
waiver  no  longer  applies  and  was 
replaced  by  the  NOx  requirements 
found  in  the  area's  maintenance  plan. 

This  document  serves  to  revise  the 
Code  of  Federal  Regulations  to 
acknowledge  that  on  March  7, 1995,  the 
NOx  requirements  found  in  the 
maintenance  plan  for  Detroit-Aim  area 
became  effective  and  that  the  NOx 
waiver  granted  to  the  Detroit-Ann  Arbor 
ozone  nonattaiiunent  area  no  longer 
applies.  The  NOx  requirements  in  the 
area's  maintenance  plan  are  applicable 
as  long  as  the  area  continues  to  be 
designated  attainment  for  ozone. 

n.  MiacalUneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
r^ulatory  requirements. 

B.  Executive  Order  12886 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214),  as  revised  by  a  July  10,  1995 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 12866     ' 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  mle  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

This  technical  amendment  does  not 
create  any  new  requirements.  Therefore, 
I  certify  that  this  action  does  not  have 
a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  the 


regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  the  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  US.  EPA, 
427  U.S.  246,  256-66  (1976). 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfiinded 
Mandates  Rafbrm  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  EPA  must  salad 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
immcted  by  the  rule. 

'The  EPA  has  determined  that  this 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggr^ate,  or  to  the 
private  sector. 

This  Federal  action  serves  only  as  a 
public  notification.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  the  private  sector, 
result  bom  this  action. 

£.  Submission  to  Congress  and  tke 
General  Accounting  Office 

Under  section  801(8)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S:  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  s  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

F.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  27, 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
aftect  the  finality  of  this  role  for  the 
purpoees  of  judicial  review,  nor  does  it 
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extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2l.l 

List  of  SalHecta  in  40  CFR  Part  52 

Enviionmental  protectian,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovenmiental  relations. 
Oxides  of  nitrogen.  Ozone,  Reporting 
and  recordkeeping  requirements. 

Dllad:  )u)y  2.  1996. 
ValdM  V.  Adamkua. 
Begional  A  dministmtor. 

For  the  reasons  stated  in  the 
preamble,  part  S2,  chapter  I,  title  40  of 
the  Code  of  Federal  Ri^lations  is 
amended  as  follows: 

PART  S2-(AMENOEI}| 

1.  The  authority  citation  for  part  5Z 
continues  to  read  as  follows: 

Aothartr-  42  U.S.C  7401-7e71q. 
SubiMrtX— Mtehlgan 

fSZ.1174    [Anwndwf] 

2.  Section  52.1174  is  amended  by 
removing  and  reserving  paragraph  (j). 

IFR  Ooc  96-19140  Filed  7-26-46:  S.-45  am] 
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40CFRP»tS2 

[TN  11»-1-<379i:  TN  172-1-M3«a;  FRL- 

seaMI 

Approval  and  Promulgalion  of 
ImptamanMlon  Plana  Tannaaaaa: 
Approval  of  Raviaiona  to  tii* 
Tannaaaaa  Stala  hnplanMntatlon  Plan 
Regarding  Prevention  of  Significant 
Datarlofatlon 

AOBtCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving 
revisions  to  the  Tennessee  State 
Implementation  Plan  (SIP)  submitted  by 
the  State  of  Tennessee  on  September  1, 
1993,  and  |une  10, 1996.  These 
revisions  pertain  to  the  Construction 
Permit  chapter.  The  purpose  oi^  these 
revisions  is  to  correct  certain 
deficiencies  to  satisfy  the  requirements 
of  the  Oean  Air  Act  (CAA)  concerning 
Prevention  of  Significant  Deterioration 
(PSD). 

OAICS:  This  final  rule  is  effective 
September  12. 1996  unless  notice  is 
received  by  August  28, 1996  that 
someone  wishes  to  submit  adverse  or 


critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Scott  M.  Martin, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  ft  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE,  Atlanta,  Georgia  30365. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  appropriate  office  at 
least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency,  401  M  Street,  SW., 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  4  Air  Programs  Branch,  345 

Courtland  Street,  NE.  AtlanU,  Georgia 

30365. 
Teimessee  Department  of  Environment 

and  Conservation,  Division  of  Air 

Pollution  Control,  9th  Floor  L  ft  C 

Aimex,  401  Church  Street,  Nashville, 

Tennessee  37243-1531. 
FOR  FURTXen  INFOfWATKM  CONTACT: 
Scott  M.  Martin,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  ft  Toxics 
Management  Division.  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  extension  4216. 
SUPPLEMENTARY  INFORMATION:  On 
September  1, 1993.  and  June  10,  1996, 
the  State  of  Tennessee  submitted 
revisions  to  chapter  1200-3-9-.01 
"Construction  Permits"  of  the 
Tennessee  SIP  to  correct  certain 
deficiencies  to  satisfy  the  requirements 
of  the  CAA  concerning  PSD. 

The  revisions  to  chapter  120&-3-9-.01 
"Construction  Permits"  contained  in  the 
September  1, 1993,  submittal  are  as 
follows: 

1.  Subparagraphs  (c),  (d),  (o).  (f),  (g), 
and  (hj  were  added  to  paragraph  (1) 
"Application  for  Construction  Permit." 
These  subparagraphs  were  added  to 
incorporate  the  requirements  of  Subpart 
I — Review  of  New  Sources  and 
Modifications  as  published  in  the  Code 
of  Federal  Regulations  (40  CFR  part  51) 
specifically  addressing  legally 
enforceable  procedures  and  the  public 
availability  of  information  on  permit 
applications. 

2.  Paragraph  (2)  "Definitions"  was 
amended  to  add  definitions  for  the 


terms  "Control  strategy,"  "National 
ambient  air  quality  standard,"  "Best 
available  control  technology  (BACT)," 
and  "Lowest  achievable  emission  rate 
(LAER)."  These  definitions  are 
consistent  with  requirements  of  40  CFR 
part  SI,  Subpart  I--Review  of  New 
Sources  and  Modifications. 

3.  Paragraph  (4)  "Prevention  of 
Significant  Air  (Quality  Deterioration" 
was  amended  to  clariiy  applicability. 

The  following  definitions  were 
amended: 

"Major  stationary  source"; 
"Major  modification"; 
"Net  emission  increases"; 
"Building,  structure,  facility,  or 

installation": 
"Pollutant"; 
"Baseline  area"; 
"Baseline  date": 
"Baseline  concentration"; 
"Secondary  emissions"; 
"Innovative  control  technology"; 
"Fugitive  emissions";  and 
"Significant". 

The  following  definitions  were  added: 
"Volatile  Organic  Compound  (VOC)"; 
"Dispersion  technique";  and 
"Good  engineering  practice  (GEP)." 

These  definitions  are  consistent  with 
requirements  of  40  CFR  part  51,  Subpart 
1 — Review  of  New  Sources  and 
Modifications.  Requirements  relating  to 
the  control  of  nitrogen  oxides  (NOx) 
emissions  as  well  as  requirements 
which  were  necessary  to  maintain 
delegation  of  authority  of  the  PSD 
programs  were  added. 

Tie  revisions  to  chapter  1200-3-9-.01 
"Construction  Permits"  contained  in  the 
June  10, 1996,  submittal  are  as  follows: 

1.  Subparagraph  (f)  of  paragraph  (4) 
was  amended  by  deleting  standards  for 
Total  Suspended  Particulates  (TSP)  and 
replacing  them  with  standards  for  PMm. 

2.  Subparagraph  (b)  of  paragraph  (2) 
was  amended  by  adding  language  to  the 
definition  of  "Control  Strategy"  stating 
that  a  prohibition  of  a  fuel  or  fuel 
additive  used  in  motor  vehicles  may  be 
implemented  if  necessary  to  achieve  a 
primary  or  secondary  air  standard. 

3.  Subparagraph  (e)  of  paragraph  (Z) 
was  amended  by  deleting  the  terms 
"major"  and  "or  major  modifications" 
bom  the  definition  of  "Lowest 
achievable  emission  rate  (LAER)." 

4.  Part  1.  of  subparagraph  (a)  of 
paragraph  (4)  was  amended  by  changing 
the  phrase  "shall  be  constructed"  to 
"shall  begin  actual  construction." 

5.  Subparagraph  (b)  of  paragraph  (4) . 
was  amended  by  adding  the  definition 
for  "Welfare." 

6.  Part  7.  of  subparagraph  (b)  of 
paragraph  (4)  was  amended  by  adding 
the  phrase  "except  the  activities  of  any 
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vessel"  to  the  first  line  in  the  definition 
of  "Building,  structure,  facility,  or 
installation." 

7.  Subparts  (iii),  (vi),  and  (vU)  of  Part 
7.  of  subparagraph  (e)  of  paragraph  (4) 
were  amended  by  inserting  the  phrase 
"the  Technical  Secretary  determines"  to 
replace  the  words  "it  is  determined"  or 

'  "it  can  be  determined." 

8.  Part  1.  of  subparagraph  (n)  of 
paragraph  (4)  was  amended  by  deleting 
the  uronl  "significantly"  from  the 
second  sentence. 

9.  Part  2.  of  subparagraph  (o)  of 
peiagraph  (4)  was  amended  by  maldng 
cofiections  to  the  introductocy 
paragraph  to  be  conaisleat  withiha 
Fednaliule. 

10.  kfiscellaneous  typographical 
errais  were  conecled  thraughout  the 


EPA  i*  approving  the  above 
refmnced  reviatooa  to  the  Teneesaee 
SIP  becaoae  they  meet  Hie  raquiieaieota 
of  40  cm  part  M.  iobnet  I— Review  of 
New  Souioae  ami  Moififlcatiaiu.  This 
actkn  i>  being  tdwi  without  prior 
propoaal  becauae  the  EPA  viewa  thia  aa 
a  nonamtiovetilal  amendment  and  « 
antjcfpatee  no  ad»eiae  cownHwta. 
However,  in  a  separata  document  in  this 
Fedarei  lagielar  publication,  the  EPA  ia 
propoelng  to  approve  the  SIP  reviaion 
should  adverse  or  critical  commenia  be 
Bled.  This  action  wiU  be  effective  on 
September  12, 1996  unless,  by  August 
28, 1996.  adverse  or  criticai  comments 
aieieoeived. 

If  the  EPA  receives  such  comments, 
this  action  vrill  be  withdrawn  before  the 
efCsctive  date  by  publishing  a 
subaequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  he 
addressed  in  a  subaequent  final  rule 
baaed  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  September  27, 
1996. 

Under  SecUon  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607(b)(1),  petitions  for 
ludidal  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
(60  days  fivm  date  of  publication). 
Piling  a  petition  for  recoosideretion  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  affiectiveoess  of 


such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)  of  the  CAA,  42  U.S.C. 
7e07(b)(2)). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Regialer  on  January  19,  1089  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Admioistralar  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (Ohffi)  has  exempted  this 
reguhtory  actiao  from  RO.  12866 
review. 

Nothing  in  this  action  shall  be 
constmeoas  peimiMBg  or  aUowiag  or 
estabUahing  a  precedent  for  any  fiitaae 
request  for  a  revision  to  any  stale 
implementation  plan.  Each  le^neit  ior 
revision  to  the  state  impleraenlatiaa 
plan  ahaU  be  considered  sepamtaly  in 
light  of  specific  teduycal.  aoanonjc. 
and  environmental  foctors  and  in 
relation  to  relevant  statutcwy  and 
regulatory  lequiraDwato. 

Under  die  Reguiataty  Flexibility  Act. 
5  U.S.C  601  St  se^  EPA  must  peapan 
a  regulatory  Oaxifaility  aaatyris 
asaeasing  the  impect'af  any  propoeed  or 
final  rule  on  araaU  entities.  5  V.SJC.  603 
and  604.  Altanaiivelv.  EPA  may  certify 
that  the  rule  will  not  hive  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entitiee  Include  small 
businaaaea.  small  nol-fai^profit 
enter  ptiaes.  and  govenunent  mtities 
%vitfa  iuriadictian  over  populaUoos  of 
leaa  than  50.000. 

SIP  af^irovals  under  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
creete  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIF-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  a^cted. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
Oaxibility  analysis  would  constitute  ' 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  Q'A  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EJ'^.,  427 
U.S.  246,  256-66  (S.Q.  1976):  42  U.S.C 
Section  7410(a)(2)  and  7410<k)(3). 

Unfiinded  Mandates 

Under  Sections  202, 203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
aasodalion  with  proposed  or  final  rules 


that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SlOO  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  govemmenls  in  the 


Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section  110 
of  the  CAA.  These  rulaa  may  bind  Stale, 
local  and  tribal  governments  to  perform 
certain  duties.  Q'A  has  examined 
whether  the  rules  being  approved  by 
this  action  will  impose  anv  mandate 
upon  the  SUte.  local  or  tribal 
gevanments  either  aa  the  owner  or 
operetar  of  a  source  or  as  a  regulator,  or 
woald  impose  any  mandate  upon  the 
private  sector.  EPA's  action  wiU  impoee 
ne  new  requiiaBMSits;  such  aouicea  sn 
already  subset  to  theae  regulatioiis 
imder  Stale  Uw.  AccanBngly,  no 
addmonal  costs  to  State,  locaL  or  ttibel 
governmeBts.  cr  to  the  inivate  sector, 
reenk  bom  this  sction.  Thareime,  this 
Bn^  action  does  not  include  a  mandate 
that  may  leeult  in  estimated  costs  of 
$100  milhon  or  more  to  Stale,  local,  ar 
tribal  governments  in  the  aggw^te  or  to 
the  jHivate  sector. 

Under  section  SOKsXlNA)  of  the 
Acfaainiatrative  Procedure  Act  (APAA) 
ss  amended  by  the  Small  Buaaneaa 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  Information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Rspreaentatives  and  the  Comptroller 
Geiieral  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Ragiater.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

List  of  SoiiiBcIa  in  40  CFK  PaH  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  July  2. 1996. 
A.  Staaley  Mcftorg, 
Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Begulations,  is  amended  as 
follows: 

PAITT  S3— {AMENOEQl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Aelhariljr:  42.U.S.C  7401-7671q. 
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Subpart  RR—TannaaaM 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(137)  lo  read  as 
follows: 

<SXJ2ao    MsnWIoalionotplaa 

(137)  Revisions  to  the  State  of 
Tennessee  Air  Pollution  Control 
Regulations  submitted  by  the  Tennessee 
Department  of  Environment  and 
Conservation  on  September  1, 1993,  and 
June  10. 1996.  These  consist  of  revisions 
to  Chapter  1200-3-9-01 
CONSTRUCTION  PERMITS. 

(i)  Incorporation  by  reference. 

(A)  Chapter  120O-3-ft-.01 
CONSTRUCTION  PERMITS  of  the 
Tennessee  I3epaitment  of  Environment 
and  Conservation  which  became  state 
effective  August  18. 1996. 

(ii)  Other  material.  None. 


IFR  OfK.  96-19202  Piled  7-26-96;  S^IS  ami 


40CFRPartS2 
(MO-OOa-IOOaM;  Fra.-6M»-«] 

Approval  and  PromulgaUon  of 
mpNinaiiiauuii  tnana;  oWiaoT 


AOCNCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  ink. 

aUMMARV:  This  document  takes  Bnal 
action  to  correct  a  previous  action 
published  on  February  29, 1996.  that 
approved  and  incorporated  multiple 
amendments  to  Missouri  rule  10  CSR 
10-6.110  into  the  State  Implementation 
Plan  (SIP)  (see  61  FR  7714).  Specifically, 
this  action  corrects  the  EPA's 
inadvertent  approval  of  section  S 
(Emission  Fees)  of  Missouri  rule  10  CSR 
10-6.110  entitled,  "Submission  of 
Emission  Data,  Emission  Fees,  and 
Process  Information"  as  a  SIP  revision. 
OATEB:  This  action  is  effective 
September  27, 1996  unless  by  August 
28, 1996  adverse  or  critical  comments 
are  received. 

AOOnEsaES:  Copies  of  the  docuinenls 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
FOB  FURTHER  INFOflllATION  CONTACT: 
Joshua  A.  Tapp  at  (913)  551-7606. 
SUPft-aBfTARY  MFoniATlON:  On  March 
31, 1994,  the  state  of  Missouri  submitted 


multiple  amendments  to  rule  10  CSR 
10-6.110.  These  amendments  pertained 
to  the  submission  of  emission  data  and 
emission  fees.  The  amendments 
pertaining  to  the  submission  of  emission 
data  are  approvabfe  as  a  revision  to  the 
SIP  under  section  1 10  of  the  Clean  Air 
Act  (CAA).  However,  the  emission  fee 
provisions  of  section  5  were  designed  to 
meet  the  requirements  of  section 
502(b)(3)  of  the  CAA.  relating  to 
requirements  for  state  operating  permits 
pragrams,  rather  than  the  requirements 
of  section  110.  Consequently,  section  5 
of  Missouri  rule  10  CSR  10-6.110 
should  not  have  been  approved  as  a  SIP 
revision.  However,  rule  10  CSR  10- 
6.110,  including  section  S,  was 
approved  as  an  integral  part  of  the 
Missouri  operating  permit  program  on 
April  11,  1996  (see  61  FR  16063). 

Under  section  110(k)(6)  of  the  CAA, 
the  EPA  may  revise  a  previous  SIP 
approval  action  when  it  determines  that 
the  action  was  in  error.  The  EPA  has 
determined  that  its  approval  of  section 
5  of  10  CSR  10-6.110  was  in  error,  for 
the  reasons  stated  in  this  document. 

EPA  Acticn 

Pursuant  to  section  110(kX6)  of  the 
CAA,  this  is  a  direct  final  action 
correcting  the  Febroary  29. 1996,  SIP 
approval,  and  clarifying  that  section  5  of 
Missouri  role  10  CSR  10-6.110  is  not 
approved  as  a  part  of  the  Missouri  SIP. 

The  EPA  is  publishing  (his  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroveraial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  the  Federal  Registor 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
propoaed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  lime. 

Under  the  Regulatory  flexibility  Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  smalt  businesses,  small  not-for- 
profit  enterprises,  and  government , 


entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  now  requirements,  the 
EPA  certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatoiy 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.CL  1976);  42  U.S.C. 
7410(a)(2)). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
prKsdures  published  in  the  Federal 
Ragisler  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995.  memorandum  bom  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 1Z866 
review. 

Under  sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfimded  Mandates  Act"), 
signed  into  law  on  March  22. 1995,  the 
EPA  must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
aggregate.  The  Missouri  revisions  have 
no  impact  on  tribal  governments. 

Through  submission  of  this  plau 
revision,  the  state  has  elected  to  adopt 
the  program  provided  for  under  section 
110  of  the  CAA.  These  rules  may  bind 
state  and  local  governments  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
To  the  extent  that  the  roles  being 
finalized  for  approval  by  this  action  will 
impose  new  requirements,  sources  are 
already  subject  to  these  regulations 
imder  state  law.  Accordingly,  no 
additional  costs  to  stale  or  local 
governments,  or  to  the  private  sector, 
result  from  this  final  action.  The  EPA 
has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  SlOO 
million  or  more  to  state  or  local 
govenmients  in  the  aggregate  or  lo  the 
private  sector. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
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amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  mie  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  27, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Uat  of  Subjects  in  40  CFR  Part  52 

Enviroimiental  protection,  Air 
pollution  control.  Incorporation  by 
reference. 

Dated:  |uly  5. 1996. 
William  Rice, 
Acting.  Regional  Adminittmtor. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART62-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7871q. 

Subpart  AA—Mlaaour1 

2.  Section  52.1320  is  amended  by 
modifying  paragraph  (c)(86)  to  read  as 
follows: 

ISZ.1330  MwiUflcaaonefplan. 

(O*  *  * 

(86)  A  revision  to  the  Missouri  SIP  to 
revise  the  Missouri  Part  D  new  source 
review  rules,  update  and  add  numerous 
definitions,  revise  the  maximum 
allowable  increase  for  particulate  matter 
under  the  requirements  for  prevention 
of  significant  deterioration,  address 
emission  statements  under  Title  I  of  the 
CAA,  and  generally  enhance  the  SIP. 

(i)  Incorporation  by  reference. 

(A)  Revision  to  roles  10  CSR  10- 
6.020,  Definitions  and  Common 
Reference  Tables,  effective  August  30, 
1995;  10  CSR  10-6.060,  Construction 
Permits  Requited,  effective  August  30. 


1995: 10  CSR  10-6.110,  Submission  of 
Emission  Data,  Emission  Fees,  and 
Process  Information,  except  section  5, 
effective  May  9, 1994;  and  10  CSR  10- 
6.210,  Confidential  Information, 
effective  May  9, 1994. 
•        •**•* 

IFR  Doc.  96-19200  Piled  7-26-«6;  8:45  ■m) 
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40CfRPart70 

[TN-M-01;  TW  MEMP  «e  01;  FRI^«42-4] 

Claan  Air  Act  Final  Intartm  Approval  of 
Operating  Pannita  Programa;  State  of 
Tennaaaaa  and  Mamphla-Shaltoy 
County,  Tennaaaaa 

AQENCY:  Environmental  Protecti(» 

Agency  (EPA). 

ACTION:  Final  interim  approval. 

summary:  EPA  is  promulgating  interim 
approval  of  the  operating  permit 
programs  submitted  by  the  State  of 
Termessee  on  behalf  of  the  Termessee 
Department  of  Envirotunent  and 
Conservation  and  the  Memphis-Shelby 
County  Health  Department  for  the 
purpose  of  complying  with  Federal 
requirements  which  mandate  that 
authorized  permitting  authorities 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources. 

EFFECTIVE  DATE:  August  28, 1996. 
ADDRESSES:  Copies  of  the  State  of 
Tennessee  and  the  Memphis-Shelby 
County  submittals  and  the  other 
supporting  information  used  in 
developing  the  final  interim  approval 
are  available  for  inspection  during 
normal  business  horns  at  the  following 
location:  U.S.  Envirotunental  Protection 
Agency,  Region  4,  345  Courtland  Street, 
NE.,  AtlanU,  GA  30365.  Interested 
peraons  wanting  to  examine  these 
documents,  contained  in  EPA  dockets 
numbered  TN-96-01  and  TN-MEMP- 
96-01,  should  rruke  an  appointment  at 
least  24  houra  before  the  visiting  day. 
FOR  FUrmCR  INFORMATION  CONTACT: 
Kelly  Fortin,  Title  V  Program 
Development  Team,  Air  Programs 
Branch,  Air  Pesticides  &  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  345  Courtland  Street,  NE., 
Atlanta,  GA  30365,  (404)  347-3555,  Ext. 
4223. 

SUPPLEMBITARY  INF0WtATK3N: 

I.  Background  and  Puipoac 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  Act")  and  the 


implementing  regulations  at  40  Coda  of 
Federal  Regulations  (CFR)  part  70 
require  that  permitting  authorities 
develop  and  submit  operating  permits 
programs  to  EPA  by  November  IS,  1993, 
and  that  EPA  act  to  approve  or 
disapprove  each  program  within  one 
year  uter  receiving  the  submittal.  If  the 
program  submission  is  materially 
changed  during  the  one-year  review 
period,  40  CFR  70.4(e)(2)  allows  EPA  to 
extend  the  review  period  for  no  more 
than  one  year  following  receipt  of  the 
additional  materials. 

EPA  received  the  State  of  Termeseee's 
("the  State")  title  V  operating  permit 
program  submittal  on  November  10, 
1994.  The  State  requested,  under  the 
sigiuture  of  the  Tennessee  Governor's 
designee,  approval  of  its  operating 
permit  program  with  full  authority  to 
administer  the  program  in  ninety-one  of 
the  State's  ninety-five  counties.  Four  of 
the  State's  counties  (Shelby,  Davidson, 
Hamilton,  and  Knox)  are  regulated  by 
local  air  pollution  control  agencies 
operating  under  certificates  of 
exemption  issued  pursuant  to 
Termessee  Code  Annotated  (T.CA.) 
Section  68-201-115.  The  State's 
jurisdiction  also  does  not  extend  to 
sources  of  air  pollution  over  which  an 
Indian  Tribe  lus  jurisdiction.  The  State 
of  Termessee  supplemented  its  initial 
title  V  program  submittal  on  December 
5, 1994,  August  8. 1995,  January  17. 
1996,  January  30,  1996,  February  13, 
1996,  April  9, 1996,  June  4. 1996.  June 
12. 1996.  July  3, 1996,  and  July  15, 
1996.  Because  the  August  8, 1995 
supplement  materially  changed  the 
State's  title  V  program  submittal,  EPA 
extended  the  one-year  review  period. 

On  June  26, 1995,  EPA  received  the 
Memphis-Shelby  County  ("the  County") 
title  V  operating  permit  program 
submittal.  The  State  requested,  under 
the  signature  of  the  Tennessee 
Governor's  designee,  approval  of  the 
County's  program  on  behalf  of  the 
Memphis-Shelby  County  Health 
Department.  The  Mempbis-Sbetby 
County  Health  Department  has  authority 
to  administer  the  operating  permit 
program  in  all  areas  of  Shelby  County, 
Termessee,  including  the  incorporated 
municipalities  of  Arlington,  Bartlett, 
CoUierville,  Cermantown.  Lakeland. 
Memphis,  and  Millington.  The  County's 
jurisdiction  does  not  extend  to  sources 
of  air  pollution  over  which  an  Indian 
Tribe  has  jurisdiction.  The  County 
supplemented  its  initial  program  on 
August  22, 1995.  August  23,  1995, 
August  24, 1995.  January  29, 1996. 
February  7. 1996.  February  14. 1996. 
March  5, 1996,  and  April  10,  1996. 

EPA  reviews  title  V  operating  permit 
programs  pursuant  to  section  502  of  the 
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Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
subatantially,  but  not  fully,  meets  the 
requirements  of  port  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  November 
15. 1995.  or  by  the  end  of  an  interim 
program,  it  must  establish  and 
implement  a  Federal  operating  permit 
program  for  that  State  or  local  agency. 

On  March  11, 1996,  EPA  proposed 
interim  approval  of  the  State  of 
Tennessee  and  Memphis-Shelby  County 
title  V  operating  permit  prognms.  See 
61 FK  9661.  The  Match  11. 1996  notice 
also  proposed  approval  of  the  Slate  and 
County  interim  mechanisms  for 
implementing  section  112(g)  and  for 
delegation  of  section  112  standartls  and 
programs  that  are  unchanged  from  the 
Federal  rules  as  promulgated.  Public 
comment  was  solicited  on  these 
proposed  actions.  EPA's  detailed 
response  to  the  conunents  is  contained 
in  the  Response  to  Comment  Document, 
which  can  be  found  in  the  dockets  at  the 
address  given  above.  In  this  document, 
EPA  is  taking  final  action  to  promulgate 
interim  approval  of  the  State  of 
Tennessee  and  Memphis-Shelby  County 
operating  permit  programs. 

n.  Final  Action  and  bnpIiealiaH 

A.  Analysis  of  Approval  Action  and 
Besponse  lo  Public  Conunents 

On  March  11, 1996,  EPA  proposed 
interim  approval  of  the  State  of 
Tennessee  and  Memphis-Shelby  County 
title  V  operating  permit  programs.  See 
61  FR  9661.  The  program  elements 
receiving  approval  in  this  action  are 
imchanged  ^ra  those  discussed  in  the 
proposal  notice  and  continue  to 
substantially  meet  the  requirements  of 
title  V  and  part  70.  For  detailed 
information  on  EPA's  analysis  of  the 
State  and  County  program  submittals, 
please  refer  to  the  Federal  Register 
notice  cited  above  and  to  the  technical 
support  documents  (TSD)  contained  in 
the  dockets  at  the  address  noted  above. 

EPA  received  seven  letters  during  the 
30-day  public  comment  period  held  on 
the  proposed  interim  approval  of  the 
State  and  County  programs.  Comments 
were  received  from  the  following 
sgeocies.  companies  and  firms: 
TENNECO  Packing;  the  Tennessee 
Department  of  Environment  and 
Conservation;  the  Department  of  Energy, 
Oak  Ridge  Operations  Office:  Eastman 
Chemical  Company;.lhe  Memphis 
Shelby  County  Health  Department:  the 
Tennessee  Association  of  Business;  and 
Tuke  Yopp  ft  Sweeney,  Attorneys. 


All  of  the  comments  received  during 
the  public  comment  period  were 
reviewed  and  considered  by  EPA  prior 
lo  taking  this  final  action.  The  origirul 
comment  letters  can  be  found  in  the 
dockets  for  this  action,  which  are 
available  at  the  address  given  above. 
EPA's  response  to  the  comments  can  be 
found  in  the  Response  to  Comment 
Document,  which  is  part  of  the  dockets. 
In  response  to  the  comments,  a  few  of 
the  conditions  for  full  program  approval 
discussed  in  the  propi^al  notice  are 
being  clarified  or  revised  and  are 
discussed  below. 

Both  the  State  and  County  addressed 
each  of  Q>A's  nine  proposed  interim 
approval  issues  in  their  comment  letters 
and  in  most  cases  provided  proposed 
language  changes  to  address  the  interim 
approval  issue  and/or  a  commitment  to 
adopt  the  necessary  changes.  EPA 
appreciates  the  State's  and  County's 
responses  on  these  issues  and  will 
continue  to  work  with  these  agencies  to 
focilitate  the  adoption  of  regulatory 
changes  necessary  for  full  approvej. 

1.  Certification  of  Compliance  With 
Applicable  Requirements 

Pursuant  to  40  CFR  70.5(c)(9),  a 
certification  of  compliance  is  a  binding, 
regulatory  requirement  upon  a  source 
subject  to  title  V.  While  the  Slate's  and 
County's  application  forms  require  a 
certification  of  compliance,  the 
regulatory  provisions  of  both  programs 
do  not  specifically  require  the  permit 
spplication  to  contain  a  compliance 
certification.  As  a  condition  of  fiili 
approval,  EPA  requested  that  the  State 
and  County  clarify  in  supplemental 
legal  opinions  that  a  source  submitting 
an  application  for  a  title  V  permit  is 
legally  obligated  to  certify  its 
compliance  status  with  regards  to  all 
applicable  requirements.  Alternatively, 
the  State  and  County  could  revise  their 
regulations  to  directly  incorporate  this 
requirement. 

On  April  9, 1996,  the  State  submitted 
to  EPA,  as  part  of  the  State's  response 
to  EPA's  proposal  notice,  a  legal  opinion 
supporting  the  State's  operating  permit 
application-based  compliance 
certification  approach  as  a  method 
resulting  in  a  binding,  legally 
enfonreable  compliance  certification.  As 
such,  EPA  is  removing  the  proposed 
interim  approval  issue  regarding 
compliance  certification  for  the  Slate  of 
Tennessee. 

This  interim  approval  issue  remains 
unchanged  for  Shelby  County.  The 
County  indicated  in  their  comment 
letter,  dated  April  10, 1996.  that  the 
County  would  develop  a  opinion  letter 
on  this  issue  and  that  they  expect  a 


conclusion  simitar  to  that  of  the  Stale 
would  he  reached. 

2.  Insignificant  Activities 

In  the  March  11, 1996  proposed 
interim  approval  notice,  EPA  discussed 
interim  approval  issues  related  to  the 
State  and  County  "exemptions"  rule, 
1200-3-9-.04,  that  was  included  in  the 
initial  Stale  and  County  title  V  program 
submittals.  Until  recently,  EPA  was 
unaware  that  when  the  Slate  and 
County  supplemented  rule  1200-3-9- 
.04,  in  August  of  1995,  with  a  new 
subparagraph  1200-3-9-.04(S),  entitled 
"Major  Source  Operating  Permits 
Insignificant  Emission  Units."  that  the 
original  subparagraphs  1200-3-9.04(1)- 
.04(4)  were  revised  to  exclude  their 
applicability  to  the  State  and  County 
title  V  programs.  Because  these 
paragraphs  are  no  longer  applicable  to 
the  State  and  County  title  V  programs 
and  are  no  longer  State  effective  rules, 
EPA  is  withdrawing  those  interim 
approval  issues  related  to  subparagraphs 
1200-3-9-.04{l)-{4). 

EPA  received  several  comments 
regarding  the  proposal  to  list  certain 
aspects  of  the  State's  insignificant 
activities  rule  as  grounds  for  interim 
approval.  These  comments  addressed 
the  "gatekeeper"  issues  legarding  the 
structure  of  the  State's  exemptions,  the 
list  of  exempted  activities,  and  the 
Stale's  exemptions  from  permit  revision 
procedures. 

Regarding  permit  revision  procedures, 
EPA  proposed  lo  require  the  State  and 
County  to  eliminate  the  provisions  in 
subparagraph  1200-3-9-.04(5)(h)  which 
would  exempt  insignificant  activities 
from  permit  revision  procedures.  One 
coramenter  asserted  that  this  exemption 
is  appropriate  in  light  of  recent 
revisions  that  EPA  has  proposed  to  part 
70,  and  that  it  is  therefore  premature  for 
the  Slate  to  change  its  rules  until 
changes  to  part  70  are  finalized.  EPA 
does  not  agree  that  this  provision  of  the 
State's  rules  finds  support  in  recent 
proposed  revisions  to  part  70,  since  that 
proposal  does  not  contemplate  outright 
exemptions  horn  the  need  for  a  permit 
revision  for  changes  that  trigger 
applicable  requirements.  However,  EPA 
has  stated  elsewhere  that  it  shares 
concerns  regarding  the  need  for  separate 
rulemakings  to  address  interim  approval 
deficiencies  and  changes  to  part  70.  As 
stated  in  a  memorandum  issued  June  13, 
1996,  EPA  plans  to  allow  for  the 
granting  of  extensions  for  interim 
approval  periods  so  that  these 
rulemakings  can  be  combined.  If  this 
occurs,  the  State  and  County  should  be 
able  lo  combine  rulemakings  as  it 
requested. 
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Regarding  the  list  of  insignificant 
activities  in  the  State's  rules,  EPA 
proposed  that  the  State  and  County 
must  either  demonstrate  that  exclusion 
from  applications  of  activities  on  the  list 
would  not  interfere  with  the 
determination  or  imposition  of 
applicable  loquirements,  or  else  impose 
an  emissions  cap  on  the  activities  that 
would  be  eligible  for  exclusion.  One 
comroentar  asserted  that  EPA  should 
not  require  such  a  demonstration,  since 
the  Stale's  rule  has  the  appropriate 
"gatekeeper"  providing  that  activities 
may  not  be  excluded  from  the 
application  if  tbsy  are  subject  to  an 
applicable  requirement  The  commenter 
pointed  out  that,  since  the  effect  of  this 
gatekeeper  is  that  sources  will  always 
have  to  make  the  determination  that  a 
listed  activity  is  in  bet  not  subject  to 
applicable  requirements,  it  is 
inappropriate  to  require  the  State  to 
make  a  damcmstialion  of  non- 
applicability  at  the  program  approval 
stage. 

EPA  agrees  that  the  gatekeeper 
language  in  70.S(c),  to  the  extent  it  is 
reflected  in  the  State's  rule,  should 
function  in  this  manner. 
Notwithstanding  the  existence  of  an 
iosignificant  activities  list,  a  source 
remains  obliged  to  submit  an 
application  that  properly  accounta  for 
all  applicable  requiremente,  even  where 
unita  subject  to  requirementa  can  be 
found  on  the  list.'  Given  thai  applicable 
requiiemenis  may  change,  this  will  to 
some  extern  always  be  a  situation- 
specific  exercise,  and  EPA  does  not 
beUeve  it  appropriate  to  require  States 
to  show  at  program  approval  that 
conflicts  b^een  appbcable 
requirements  and  activities  listed  as 
insignificant  could  never  arise.  At  the 
same  time,  however,  EPA  believes  thai 
insignificant  activities  lists  should  avoid 
the  potential  For  confusion  created  when 
an  activity  ttiat  is  plainly  subject  to  an 
applicable  requirement  is  included.  In 
the  TSD  for  the  proposed  approval,  EPA 
noted  instances  where  it  believes  such 
a  conflict  exista,  and  other  instances 
where  the  listed  activities  are  so  vaguely 
described  that  confiicts  with  applicable 
requirementa  appear  likely.  EPA 
believes  that  where  problems  such  as 
these  can  be  identified  at  the  time  of 
program  approval,  their  correction 
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should  be  a  condition  for  receiving  full 
approval. 

'There  is  more  Ihsn  one  way  to  remedy 
this  deficiency.  As  suggested  in  the 
proposal,  the  State  may  be  able  to  retain 
ita  activities  list  as  is,  but  demonstrate 
that  the  listed  items  (at  least  those  about 
which  EPA  is  concerned)  do  not  in  fact 
conflict  with  appUcable  requirements. 
Preliminarily,  EPA  believes  such  a 
demonstration  would  have  to  account 
for  the  size  of  these  activities  in  terms 
of  potential  emissions.  One  commenter 
pointed  out  that  such  a  demonstration 
would  be  burdensome,  and  that  the 
applicability  of  requirementa  frequently 
does  not  depend  on  size  of  the 
emissions  unit.  EPA  does  not  nde  out 
that  such  a  demonstration  might  be 
made  in  a  manner  that  does  not  quantify 
emissions.  Whether  this  is  possible  will 
depend  on  the  activity  and  the 
applicable  lequiiementa  potentially 
,  implicated.  EPA  is  willing  to  work  with 
the  State  to  arrive  at  a  aatis&ctoiy 
method  lor  such  demonstrations. 

Another  alternative  proposed  by  EPA 
was  that  the  State  could  impose  an 
amissions  cap  on  the  listed  activities.  In 
response  to  the  comment  thai  the 
applicability  of  requiiementa  does  not 
necessarily  depend  on  the  potential 
emissions,  EPA  notes  that  this  is  a  valid 
point,  and  one  which  underscores  the 
need  for  appropriate  gatekeeper 
language  that  obliges  the  source  lo  make 
a  determination  of  applicability 
notwithstanding  the  listing  of  an 
activity  by  the  State  as  insignificant,  or, 
for  that  nutter,  the  use  of  a  generic 
insignificant  activities  threshold  like 
thst  found  in  S120O-3-9-.04(5)(a)(4)(i). 
Again,  EPA's  main  objection  to 
activities  on  the  Stale's  list  were  that 
several  appeared  on  their  face  to 
implicate  applicable  requirements.  EPA 
believes  a  reasonable  approach  for 
limiting  the  confusion  that  could  result 
from  this  situation  is  to  impose  an 
emissions  cap  which,  in  combination 
with  the  appropriate  gatekeeper 
language,  would  help  ensure  that 
applicable  requirements  are  accounted 
for  in  the  application  and  permit.  Again, 
EPA  is  not  mandating  this  as  the  only 
acceptable  approach  to  resolving 

[iroblems  it  perceives  with  the  existing 
ist. 

EPA's  proposal  for  a  quantification  of 
emissions  from  the  State,  and  the 
alternative  for  a  tons  per  yeer  cap,  was 
not  solely  due  lo  a  concern  over 
conflicts  with  applicable  requiiamenta, 
but  also  encompassed  a  concern  that 
some  of  the  listed  activities  could  be     ' 
quite  large,  possibly  approaching  major 
source  levels.  EPA  is  maintaining  its 
position  that  the  State  must  demonstrate 
that  very  large  activities  are  not  being 


listed  as  insignificant.  Here  again,  EPA 
is  willing  lo  work  with  the  State  lo   . 
narrow  the  group  of  activities  for  which 
an  emissions  quantification  would  be 
necessary. 

The  fijul  insignificant  activities  issue 
concerns  the  Slate's  exemption  from 
monitoring,  recordlteeping,  reporting, 
and  compliance  certification 
requirements  for  insignificant  activities 
that  are  subject  only  to  generic  SIP 
requirements.  EPA  proposed  that  the 
State  must  remove  this  exemption  in 
order  to  receive  full  approval. 
Commenters  objected  to  this  condition, 
asserting,  first,  that  this  condition  was 
inconsistent  with  guidance  issued  by 
EPA,  second,  that  the  State  rules  did  not 
create  an  exemption  but  instead  were 
designed  to  meet  these  part  70 
requirementa,  and  third,  that 
elimination  of  this  exemption  would 
create  an  unreesonable  permitting 
burden. 

The  commenteis  are  oonacl  that 
EPA's  guidance  entitled  "White  Paper 
f2"  does  specifically  addlesa  the  issue 
of  how  title  V  pennita  may  be  written 
with  regard  to  insignificant  activities 
subject  lo  generally  applicable  SIP 
requirements.^  Briefly  summarized,  the 
guidance  stales  that  it  is  within  the 
permitting  authority's  discretion  to 
decide  that  no  additional  nunitoring 
(beyond  that  provided  in  the  applicable 
requirement  itself)  will  be  required  in 
the  tide  V  permit  for  insignificant 
activities  subject  to  generally  applicable 
requirementa,  if  there  is  littie  or  no 
likelihood  that  a  violation  could  occur 
from  those  activities. '  However,  this  is 
in  part  a  factual  finding,  and  so  White 
Paper  t2  contemplates  thstthis 
discretion  would  be  exercised  on  a 
permit  by  permit  basis,  where  the 
finding  can  be  reviewed  in  a  context 
thai  is  specific  enough  to  be  mesningful. 
EPA  does  not  rule  out  that  a  State  might 
structure  an  insignificant  activities  list 
narrowly  enough  that  such  a  finding 
could  be  made  programmatirally, 
thereby  allowing  for  a  categorical 
exemption  from  part  70  monitoring, 
recordkeeping,  and  reporting.  However, 
EPA  does  not  find  this  to  be  the  case  for 
the  currant  Tennessee  insignificant 
activities  provisions. 

EPA  thinks  that  more  often  than  not 
it  will  be  the  case  that  part  70 
monitoring,  recordkeeping,  and 
repotting  requirementa  will  not  be 


>  "Gooerally  appUcable  requtramenta"  are  litem 
that  apply  unlvenally  to  all  amlaaKiiw  unita  and 
activillaa,  aa  oppoaed  lo  tequlteiDenta  thet  locua  on 
e  category  of  uniu  or  activlliee. 

Mf  no  monitoring  ia  required,  it  would  loUowlhal 
the  permit  can  alao  diapenaa  with  leoocdkaeping 
and  reporting  for  tboeo  units,  aioce  there  la  no 
compliance  data  being  regularly  geneaaMd. 
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necessary  where  the  State's  insignificant 
activities  are  subject  only  to  generally 
applicable  requirements.  Therefore, 
Tennessee  and  Shelby  County  may 
address  this  interim  approval  condition 
by  modifying  the  exemplion  from  these 
requirements  to  a  regulatory 
presumption  that  the  monitoring, 
recordkeeping,  and  reporting 
requirements  will  not  apply  in  thoee 
instances,  but  leaving  the  State  with  the 
authority  to  prescribe  those 
requirements  as  needed  on  a  permit  by 
permit  basis. 

White  Paper  *2  does  not  suggest  that 
activities  subject  to  applicable 
requirements  may  be  exempted  frtxn 
compliance  certification,  even  on  a 
permit  by  permit  basis.  To  the  contrary. 
While  Paper  #2  discusses  a  streamlined 
way  in  which  compliance  certifications 
may  be  made  for  these  types  of 
activities. 

Industry  commenteis  and  the  State 
assert  that  the  provisions  being 
discussed  here  do  not  create  an 
exemption  from  compliance 
certification,  but  rather  meet  it  by 
requiring  a  certification  of  compliance 
to  accompany  applications  for  initial 
permit  issuance,  revision,  or  renewal. 
EPA  disagrees.  Both  title  V  and  part  70 
(at  S  70.6(c)(5)(i))  require  certification  of 
compliance  to  be  performed  at  least 
annually.  The  commenters  fail  to 
explain  how  a  certification  of 
comphance  which  could  be  as 
infrequent  as  once  every  five  years 
meets  this  requirement. 

EPA  also  disagrees  with  the  view, 
strongly  asserted  by  Slate  and  industry 
commenters,  that  title  V  permitting  will 
be  unreesonably  burdensome  if  an 
exemption  of  the  sort  currently 
contained  in  Tennessee's  rules  is  not 
allowed.  The  commenters  may  have 
been  under  the  impression  that  a  strict 
monitoring,  recordkeeping,  and 
compliance  regime  would  be  needed  for 
each  insignificant  activity  subject  to  a 
generally  applicable  requirement. 
However,  EPA  has  clarified  in  While 
Paper  «Z  that  part  70  does  not  mandate 
this  result. 

Part  70  does  require  sources  to  certify 
complianice  at  least  annually  with  all 
applicable  requirements,  even  as  they 
apply  to  smaller  activities  subject  to 
generally  applicable  requirements. 
However,  EPA  fails  to  see  how  an 
additional  burden  is  created  when  a 
source  must  certiiy  compliance  with  a 
requirement  that  it  would  be  legally 
obligated  to  comply  with  even  in  the 
absence  of  title  V.  A  burden  would 
result  only  if,  as  a  result  of  part  70, 
sources  were  required  to  expend 
additional  effort  to  determine 
compliance.  As  White  Paper  *2 


explains,  if  no  additional  compliance 
data  is  being  generated,  thon  the  source 
is  not  expending  any  additional  efibrt  to 
determine  compliance,  and  the 
compliance  certification  will  be  based 
on  available  information.  The 
commenters  did  not  suggest  anything  to 
counter  this  reesoning. 

Since  EPA  proposed  interim  approval, 
the  Ninth  Qrcuit  Court  of  Appeals  has 
decided  a  case  addressing  this  same 
issue.  Western  Stales  Petroleum 
Association  v.  EPA.  No.  95-70034  (June 
17. 1996)  rWSPA").  Because  of  the 
similarities  between  that  case  and  this 
action,  EPA  believes  it  appropriate  to 
address  here  how  it  plans  to  respond  to 
that  decision.  EPA  wishes  to  emphasize 
that  the  WSPA  decision  is  very  recent, 
and  that  EPA  is  still  in  the  process  of 
developing  a  more  thorough  response 
that  addresses  other  title  V  programs. 
However,  given  the  State's  desire  to 
avoid  imposition  of  the  Federal  Part  71 
operating  permits  program,  EPA 
decided  it  is  in  the  Slate's  best  interest 
not  to  delay  approval  until  a  more 
thorough  response  could  be  articuUted. 

The  WSPA  case  concerned  EPA's 
approval  of  the  Washington  State 
program,  which  also  contained  an 
exemption  from  permit  content 
requirements  for  insignificant  activities 
subject  to  generic  SIP  requirements. 
Industry  petitioners  challenged  EPA's 
identification  of  this  exemption  as 
grounds  for  interim  approval,  asserting 
that  such  an  exemption  was  allowed  by 
part  70,  and  that  EPA  had  acted 
inconsistently  by  approving  other  title  V 
programs  with  similar  provisions.  The 
9th  Circuit  did  not  opine  on  whether 
EPA's  position  was  consistent  with  part 
70.  It  did,  however,  find  that  EPA  had 
acted  inconsistently  in  its  title  V 
approvals,  and  had  (ailed  to  explain  the 
departure  from  precedent  thai  it 
perceived  in  the  Washington  approval. 

EPA  accepts  the  broader  holding  of 
the  WSPA  decision,  namely,  that  it 
should  act  consistently  in  its  program 
apprt>vals  or  else  explain  any 
departures.  However,  EPA  does  not 
necessarily  agree  with  the  specific 
findings  of  the  Court  regarding 
inconsistent  actions  in  other  State 
programs.  Nor  does  EPA  necessarily 
agree  that  the  Washington  interim 
approval  constituted  a  departure  from 
the  precedent  established  generally  in 
the  title  V  program  approvals 
nationwide.  Just  as  importantly.  EPA 
maintains  that  part  70  does  not  allow  for 
outright  exemptions  from  permit 
content  requirements  for  activities 
subject  to  applicable  requirements.  EPA 
therefore  plans  to  respond  to  the  WSPA 
decision  by  determining  exactly  where 
inconsistencies  may  exist  among  title  V 


programs  and  by  addressing  these 
programs  as  necessary  to  arrive  at  a 
nationally  consistent  approach  in 
harmony  with  the  part  70  rule. 

The  WSPA  court  found  that  EPA  had 
acted  to  approve  title  V  programs  with 
exemptions  from  permit  content 
requirements  in  eight  instances.  EPA  at 
this  lima  does  not  necessarily  agree  with 
the  Court's  finding  that  each  of  these 
eight  programs  represents  an 
inconsistency.  In  some  cases,  the  Court 
based  its  conclusion  on  language  in  the 
State  rules  or  in  EPA's  approval  notice 
that  was  merely  ambiguous  or 
imprecise.  EPA  is  now  in  the  process  of 
investigating  whether  these  programs 
present  true  inconsistencies.  EPA 
expects  that  in  some  cases  this  will  be 
answered  from  the  plain  meaning  of  the 
State's  regulations.  Where  the  State 
regulations  at  issue  are  ambiguous,  EPA 
will  seek  confirmation  from  the  States 
themselves  as  to  how  these  regulations 
have  been  interpreted. 

EPA's  investigation,  though  still  in 
the  early  stages,  has  revealed  that  of  the 
eight  States  identified  by  the  9th  Qrcuit 
as  subject  to  inconsistent  treatment  by 
EPA,  three  can  be  eliminated  from  this 
list  based  on  the  language  of  the  State 
rules  alone.  The  North  Dakota  program 
regulations  contain  no  exemption  from 
permit  content  requirements  for 
activities  subject  to  applicable 
requirements,  and  so  EPA's  statement  in 
the  approval  notice,  read  by  the  Court 
as  suggesting  otherwise,  appears  to  have 
been  merely  an  imprecise  statement  of 
the  effect  of  the  State's  insignificant 
activity  provisions.  Similarly,  since  the 
Knox  County,  Teimessee,  rules  exempt 
insignificant  activities  from  permit 
applications  but  not  permit  content, 
B'A's  statements  in  that  approval  notice 
appear  likewise  overbroad. 

'The  Massachusetts  program  does,  in 
fact,  exempt  certain  listed  insignificant 
activities  as  exempt  from  title  V 
permitting  altogether.  In  analyzing  this 
provision  under  its  Part  70  regulations, 
EPA  assessed  each  of  the  listed 
activities  and  determined  that  they . 
either  named  activities  that  are  not 
subject  to  applicable  requirements,  or 
that  any  applicable  requirement 
implicated  by  the  activity  was  not 
designed  to  be  implemented  by 
addressing  emission  units  in  the  permit 
(i.e.,  open  burning).  EPA  has 
reexamined  this  assumption,  and 
continues  to  believe  it  is  accurate. 

The  Florida  program  regulations  also 
appear  to  exempt  insignificant  activities 
from  title  V  permitting.  The  Court 
concluded  that  EPA  had  not  identified 
this  provision  as  grounds  for  interim 
approval.  EPA  does  not  necessarily 
agree.  In  EPA's  view,  in  order  to  remedy 
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the  deficiencies  identified  by  EPA  in  the 
Florida  interim  approval  notice,  which 
included  the  State's  failure  to  include 
gatekeeper  language  that  assured  the 
completeness  of  permit  applications,  the 
State  would  necessarily  have  to  address 
the  exemption  created  from  permit 
content  requirements.  It  follows  that,  to 
the  extent  Florida's  regulations  can  be 
read  as  creating  an  exemption  from 
permit  content,  this  should  also  be 
considered  grounds  for  interim 
approval.  EPA  has  yet  to  reach  a 
tentative  conclusion  regarding  Ohio, 
Hawaii,  North  Carolina,  or  Je^ersao 
Cotmty,  KY,  all  identified  by  the  Court 
as  inconsistent  with  EPA's  action  in 
Washington  State.  EPA  is  including  a 
somewhat  more  detailed  explanation  of 
the  preceding  points  in  the  Response  to 
Comments  document  for  this  action. 
The  WSPA  opinion  stales  that: 

Tbe  BPA  may  not  depart  sub  sileotio,  firom 
its  usual  rules  of  decision  to  reach  a  different, 
unexplained  result  in  a  single  case  '  '  *  To 
the  contrsry,  the  EPA  must  clearly  set  forth 
the  ground  for  its  departuie  &om  prior  norms 
so  that  we  may  understand  the  basis  of  the 
EPA's  action  and  judge  the  consistency  of 
that  action  with  EPA's  mandate.  Slip  Op.,  st 
6990  (emphasia  added). 

EPA  reads  this  to  mean  that  a  regulatory 
interpretation  proffered  by  the  Agency 
is  not  entitled  to  judicial  deference  if  it 
conflicts  with  the  de  facto  policy 
established  through  the  Agency's 
actions  on  specific  programs.  'That  is,  if 
the  "norms"  established  through 
program  approvals  are  other  than  the 
Agency's  articulated  policy,  courts  will 
not  uphold  the  Agency's  efforts  to 
impose  the  latter. 

EPA  acknowledges  that  its 
investigation  may  reveal  a  small  niunber 
of  inconsistencies  on  this  issue  among 
■  approved  title  V  programs.  However, 
EPA  believes  that  these  inconsistencies, 
even  when  construed  liberally  and 
aggregated  together,  still  would 
represent  a  relatively  minor  set  of 
deviations  from  the  nonnal  policy 
manifested  in  the  vast  majority  of  title 
V  program  approvals. 

The  Court  in  WSPA  appeared  to  base 
its  specific  holding  of  inconsistency  on 
its  assumption  that  EPA  had  approved 
eight  programs  with  exemptions  from 
permit  content,  but  had  acted  to  impose 
the  policy  against  permit  content 
exemptions  in  only  two  instances.'  This 
assumption  is  incorrect.  At  the  time  the 
Washington  State  program  received 
interim  approval,  EPA  had  approved  22 
State  and  39  local  programs,  and  had 
proposed  approval  of  another  13  State 


and  13  local  programs.  As  of  today,  EPA 
has  approved  38  State  and  55  local   . 
programs,  and  has  proposed  approval  of 
another  seven  State  and  four  local 
programs.'  Each  program  submitted  to 
EPA  necessarily  addresses  this  issue 
(though  most  do  so  simply  by  providing 
for  permit  content  language  consistent 
with  part  70 — that  is,  by  not 
affirmatively  establishing  any  permit 
content  exemption).  Of  104  title  V 
programs  approved  or  in  the  process  of 
approval,  H'A  believes  that  there  are  at 
most  four  with  regulations  that  present 
inconsistencies  on  this  issue. 

EPA  believes  it  is  clear  fivm  these 
totals  that  its  "prior  norm"  has  been  to 
grant  full  approval  only  where  activities 
subject  to  applicable  require.nents  are 
not  exempted  frtim  the  permit,  and  that 
its  interpretation  of  part  70,  as 
manifested  both  in  its  articulated  poUcy 
and  in  actual  program  approvals,  is 
consistent  with  the  position  being  taken 
in  today's  action.  In  those  few  instances 
where  inconsistencies  are  confirmed  to 
exist,  EPA  plans  to  take  appropriate 
action  to  follow  the  WSPA  Court's 
mandate  that  it  act  consistently  or 
explain  any  departures. 

3.  Applicable  Federal  Requirements 

Subparagraph  120O-3-9-.02(ll)(b)  in 
the  State  and  County  programs  restricts 
the  domain  of  applicable  Federal 
requirements  referenced  in  Paragraph 
120O-3-9-.O2(ll)  to  those  in  effect  on 
December  15, 1993.  As  a  result,  neither 
program  ensures  that  title  V  permits  will 
address  all  applicable  requirements  in 
accordance  with  40  CFR  70.6(a).  As 
specified  in  the  proposal  notice, 
subparagraph  120O-3-9-.02(ll)(b)  of 
the  State  and  County  regulations  must 
be  revised  so  that  the  definition  of 
applicable  requirements  is  consistent 
with  part  70.  The  State  and  County 
regulations  must  provide  that  all 
applicable  requirements,  as  defined  in 
40  CFR  70.2  and  as  provided  generally 
in  the  Clean  Air  Act  and  part  70,  are 
included  in  the  permit  such  that  they 
can  be  implemented  and  enforced  by 
the  State  and  County. 

EPA  received  several  comments  on 
this  interim  approval  issue,  and  hence 
we  believe  further  clarification  is 
necessary.  Several  commentera, 
including  the  State  and  County, 
concurred  that  the  indicated  diange  was 
necessary  for  the  program  to  meet  the 
requirements  of  part  70.  However,  one 
commenter  stated  that  the  regulation 
could  not  be  revised  because  the  State 
has  specific  requirements  that  Federal 
regulations  cannot  be  adopted  by 


'"ITIbe  EPA  has  identified  only  (wo  Title  V 
progranu  that  in  fact  apply  permitting  raquireniBnti 
loIEU'l*  ■  '."SlipOp.,atG88a. 


'  Altogether.  1 16  State  and  local  agenciei  will 
have  lil^  V  progranu. 


reference  to  the  Federal  rule  dtalion 
end  because  all  new  Federal 
requirements  must  be  adopted  by  the 
Tennessee  Air  Pollution  Control  Board 
before  becoming  State  efi^ective.  Another 
commenter  indicated  that  new  Federal 
standards  that  have  not  yet  been 
adopted  into  State  regulation  and 
delegated  to  the  State  For 
implementation  are  Federally 
enforceable  but  not  State  enforceable 
unless  the  source  has  signed  a  mutual 
agreement  letter  giving  the  State 
enforcement  authority. 

The  commenters'  statements  are  likely 
correct  for  new  Federal  requirements 
that  have  not  been  adopted  by  the  State 
and  have  not  been  incorporated  into  a 
title  V  permit.  Many  State  laws  require 
that  Federal  requirements  be  adopted  by 
the  State  prior  to  implementation  and 
enforcement  or  may  prevent 
incorporation  by  reference.  Such 
requirements  are  generally  intended  to 
provide  the  public  and  regulated 
community  with  adequate  notice  of  the 
new  requirements  and  to  allow  the  State 
and  regulated  sources  access  to  the  State 
court  system  for  enforcement  and 
appeals.  However,  the  title  V  permitting 
pn3gram  also  provides  a  mechanism  for 
new  Federal  requirements  to  be 
implemented  and  enforced  by  a  State  or 
local  agency.  In  feet,  one  of  the  goals  of 
title  V  is  to  consolidate  all  of  the  various 
air  pollution  control  requirements  that  a 
source  is  subject  to  into  one  document 
that  can  be  enforced  by  the  designated 
State  or  local  air  pollution  control 
agency. 

EPA  would  like  lo  clarify  that, 
although  title  V  requires  that  applicable 
requirements  be  enforceable  as  a  matter 
of  State  law,  it  does  not  require  that  they 
be  adopted  by  the  State  or  municipality 
through  rulemaking  prior  to 
incorporation  into  a  title  V  permit. 
Slate's  generally  have  broed  legal 
authority  to  incorporate  permit 
conditions  into  properly  issued  Stale  (or 
local)  permits.  'The  public  notice  and 
comment  procedures,  required  by  the 
title  V  permitting  programs,  provide  the 
mechanism  to  ensure  that  the  permit 
terms  are  necessary  and  reasonable: 
these  prtKedures  are  in  a  sense 
analogous  to  the  notice  and  conmient 
rulemaking  procedures  under  Stale  law, 
to  which  the  commenter  alluded.  In 
States  with  this  broad  authority,  any 
permit  term  or  applicable  requirement 
incorporated  into  a  valid  title  V  permit 
can  be  enforced  by  the  peimilting 
agency.  In  any  case,  correction  of  the 
applicable  requirements  definition  to 
eliminate  the  cutoff  dale  will  not 
constitute  the  adoption  into  State  law  of 
any  additional  requirements.  That 
adoption  will  only  occur  in  a  separate 
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process,  either  rulemalung  or  pefmit 
issuance,  that  should  afford  wnalever 
level  of  process  is  due. 

In  an  opinion  submitted  to  EPA,  in 
support  of  the  State's  title  V  program, 
the  Tennessee  Attorney  General 
indicated  that  the  State  of  Tennessee 
has  broad  legal  authority  to  incorporate 
all  applicable  Federal  requirements,  as 
defined  by  part  70,  into  the  title  V 
permit  and  to  enforce  thoae 
requiiements.  In  a  letter  to  EPA.  dated 
June  12, 1906,  the  SUte  reaffirmed  that 
the  State  does  indeed  have  such 
authority  and  that  during  the  interim 
approval  period  and  until  the  necaasary 
rt>«ngii«  are  made  to  the  State 
regulations,  the  Slate  will  use  sudi 
authority  to  include  all  applicable 
Federal  requirements  in  the  title  V 
permit  and  to  enibroe  thoae 
raquirameots. 

4.  Implementation  of  SecUon  lU(g) 
During  Transition  Period 

Aa  diacueaed  in  the  proposal  notice, 
on  Paimiary  14. 1995,  EPA  iaauad  an 
inlerpietive  notice  which  outUnea  the 
Agency's  revised  interpretation  of 
section  112(g)  applicability  (60  FR 
8333).  The  notice  poetpanes  the 
afhctire  dete  of  aection  112(g)  until 
alter  EPA  has  promulgated  a  rule 
addieaaing  that  provision.  The  notice 
expiaiiialnat  EPA  is  considering 
whether  the  aSactive  date  of  ae^ioo 
112(g)  should  be  delayed  beyond  the 
date  of  pramulgaUon  of  the  Federal  rule 
so  a*  to  allow  permitting  authorities 
time  to  adopt  rules  iihplamenUng  the 
Federal  rule,  and  that  EPA  will  provide 
for  any  such  additional  delay  in  the 
final  section  112(g)  rulemaking. 

Unleaa  and  unnl  EPA  providas  for  an 
additional  postponement  of  the  section 
112(g)  effective  date,  the  State  of 
Tennessee  and  Memphis-Shelby  County 
must  have  Federally  enforceable 
mechanisms  for  implementing  section 
112(g)  during  the  period  between 
promulgation  of  the  Federal  section 
112(g)  rule  and  adoption  of 
implementing  Slate  and  County 
tegulations.  Both  program  submittals 
contain  Chapter  120O-3-31  entitled 
"Case  by  Case  Determinations  of 
Hazardous  Air  Pollutant  Control 
Requirements",  which  will  serve  as  an 
adequate  implementation  vehicle  during 
the  transition  period. 

The  proposal  notice  also  discuaaed 
that  Chapter  1200-3-31  contains  several 
discrepancies  %vith  respect  to  the 
provisions  of  section  112(g)  of  the  Act. 
EPA  proposed  that  as  a  condition  of  full 
title  V  program  approval,  the  State  and 
the  County  must  correct  the  identified 
discrepanciee.  Several  commenters 
indicated  thai,  while  they  agreed  that 


these  changes  would  likely  be  necessary 
for  approval  of  the  State's  and  County's 
112(g)  programs,  it  is  premature  to 
condition  the  title  V  program  approvals 
on  these  changes.  EPA  concurs  with  the 
commenters  and  is  removing  the 
proposed  interim  approval  issues 
regudiitg  the  112(g)  transition  period. 

Q>A  is  approving  the  use  of  the  State 
of  Tennessee  and  Memphis-Shelby 
County  Chapter  1200-3-31  as  a 
mechaniam  to  implement  section  112(g) 
during  the  transition  period  between 
promulgation  of  EPA's  section  112(g) 
rule  and  adoption  by  the  State  and 
County  of  rulaa  specifically  designed  to 
implement  lectioa  112(g).  This  action 
does  not  approve  Chapter  1200-3-31,  in 
geonal,  fo!  purposes  of  1 12(g),  nor  does 
it  imply  that  Chapter  112(g)  will  be 
OMisistent  with  the  final  Federal  112(g) 
rule,  whan  it  Is  pnimulgaled  Tbe 
duration  (rftUa  approval  is  limited  to  18 
months  foUowlog  promulgstion  by  EPA 
of  the  section  112ta)  rule  to  provide 
adequate  time  far  the  State  and  the 
County  to  adopt  regulations  oonsiatent 
wiA  the  Fedanl  ramiirements.  This 
approval  will  he  without  eflect  if  EPA 
decides  in  the  final  aection  112(g)  rule 
that  sources  are  not  sub)acl  to  the 
requirements  of  the  rule  until  State  or 
local  regulations  are  adopted. 

5.  Conflict  of  totarast 

The  dean  Air  Act  requires  that  States 
Implementing  and  entardng  permitting 
programs  approved  pursuant  to  the  Act 
must  adopt  tequiraments  regarding 
cmiflict  oiinlarest  that  are  at  least  as 
stringent  as  those  set  forth  in  the  Ad. 
CAA  128(aXlH2).  12S(e).  State  law 
must  provide  that  no  Slate  board  or 
body  that  approves  operating  permits, 
either  in  the  first  instance  or  upon 
appeal,  shall  be  constituted  of  less  than 
a  majority  of  members  who  represent 
the  public  inlereat  and  who  do  not 
derive  a  significant  portion  of  their 
income  btia  persons  subject  to 
operating  permits.  State  law  must  alao 
provide  that  any  potential  conflicts  of 
interest  by  members  of  such  boerd  or 
body  or  the  head  of  any  executive 
agency  with  gimiliir  po%vars  be 
adequately  disclosed.  Pursuant  to 
aection  129(e)  of  the  Act  and  section 
70.4(h)(3)(iv)  of  the  Federal  operating 
permit  regulation.  Slate  law  must  also 
provide  that  no  permit  for  a  solid  waste 
incinerator  unit  may  be  issued  by  an 
ageiu:y,  instrumentality  or  person  that  is 
also  responsible,  in  whole  or  in  part,  for 
the  design  and  construction  or  operation 
of  the  unit. 

In  the  State  of  Tennessee  Attorney 
General's  opinion  that  was  submitted  to 
EPA  as  part  of  the  State's  application  for 
the  title  V  program,  and  in  a  subsequent 


letter,  dated  September  29, 1994,  the 
State  made  a  commitment  to  submit  a 
Board  adopted  rule  that  would  satisfy 
the  provisions  of  sections  128  and 
129(e)  of  the  Act  to  the  Teimessee 
Attorney  General  for  approval  no  later 
than  March  30,  1995.  In  responding  to 
a  public  comment  addressing  conflict  of 
interest,  it  was  brought  to  EPA's 
attention  that  the  State  conflict  of 
interest  rules  are  not  yet  State  effsctive. 
While  the  neceassry  regulations  were 
reviewed  by  EPA  and  adopted  by  the 
Board  in  April  1995,  the  rules  have  not 
yet  been  signed  by  the  State  Attorney 
General.  The  State  has  mdicatwd  to  EPA 
that  they  expect  such  regulations  to  be 
made  State  effective  in  the  near  term. 
Hence,  as  a  condition  of  fiill  approval, 
the  State  must  complete  the  adoption 
procedure  and  submit  to  Q'A 
regulations  that  satiafy  the  provisioiis  of 
aection  128  and  129(e)  of  the  Act. 

6.  Third  Party  Standing 

One  conunenlar  raised  the  issue  of 
whether  the  State's  title  V  program  met 
the  program  approval  requirements  for 
standing,  as  outlined  in  Section 
S02(bHe)  of  the  Cleao  Air  Act.  42  U.&C 
7e61ai(bMe).  Standing  is  a  critical 
component  of  the  title  V  program.  The 
Uitited  States  Court  of  Appeels  for  the 
Fourth  Circuit  recently  held,  in  the  tide 

V  context,  that  Slates  at  a  minimum, 
must  extend  Judicial  review  righta  to 
participants  in  the  State  ptiblic 
commoit  process  who  satisfy  the 
standarda  for  standing  for  the  purposes 
of  Article  m  of  the  U.S.  Constitution. 
CommonwealU)  of  Virginia  v.  Bmwner, 
1996  U.S.  App.  LEXIS  5334,  *23  (March 
26, 1996). 

In  the  commenter's  opinion,  the 
Teimessee  Air  Pollution  Control  Board's 
("the  Board")  relatively  recent  decision 
in  In  the  Matter  of  Bayou  Steel 
Corporation  {Tennessee),  Division  of  Air 
Pollution  Control  Case  No.  95-0132. 
Docket  No.  04.09-45-10788A  (October 
2, 1995).  holds  that  the  Board  will 
reqtiire  a  party  to  demonstrate  that  the 
party  had  suffered  an  actual  injury 
before  it  could  "appeal"  a  permit  to  the 
Board,  thereby  effectively  preventing 
third  party  "appeals"  for  permit  actions. 

fa]  response  to  the  conunent,  EPA  re- 
examined the  State  Attorney  General's 
opinion  submitted  with  the  State's  tide 

V  program.  In  addition,  in  a  letter  to  the 
SUte  dated  May  22, 1996,  EPA 
requested  further  clarification  of  the 
Slate  law  and  interpretation  of  the 
Stale's  standing  requirements.  The 
State's  response  to  EPA's  inquiries, 
dated  June  4, 1996  and  July  3, 1996. 
clarified  the  State's  position  on 
standing.  These  letters  are  available  for 
public  review  in  the  dockets  for  this 
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action.  In  brief,  the  State  made  clear  that 
the  law  of  standing  in  Tennessee  does 
anticipate  situations  where  there  is  a 
threatened  injury.  Based  on  the  State's 
responses  to  EPA's  inquiries  and  the 
State  Attorney  General's  opinion,  EPA 
continues  to  believe  that  the  State  of 
Tennessee  meets  the  title  V 
requirements  for  standing.  This  analysis 
does  not  reflect  an  opinion  on  the 
State's  Bayou  Steel  case. 

B.  Final  Action 

1.  Title  V  Operating  Permit  Programs 

EPA  is  promulgating  interim  approval 
of  the  operating  permit  program 
submitted  by  the  Tennessee  Department 
of  Environment  and  Conservation  on 
November  10, 1994,  and  supplemented 
on  December  5, 1994,  August  8. 1995, 
January  17, 1996.  January  30,  1996, 
February  13, 1996.  April  9, 1996,  June 
4, 1996,  June  12. 1996,  July  3. 1996,  and 
July  IS,  1996.  EPA  is  also  promulgating 
interim  approval  of  the  title  V  program 
submitted  by  the  Memphis-Shelby 
County  Health  Department  on  June  26, 
1995,  and  supplemented  on  August  22, 
1995,  August  23.  1995,  August  24, 1995, 
January  29, 1996,  February  7, 1996, 
February  14, 1996,  March  5, 1996,  and 
April  10, 1996.  The  following  changes 
must  be  made  for  full  approval  of  the 
State  and  County  prograihs. 

a.  Opt-in  Provision  for  Exempted 
Sources 

Neither  the  State  or  the  County 
program  addressed  40  CFR  70.3ib)(3), 
which  allows  exempted  soim»s  to 
apply  for  a  permit.  Justification  of  the 
omission  of  this  part  70  provision  is 
requested  horn  the  Stale  and  the 
County. 

b.  Certification  of  Compliance  With 
Applicable  Requirements 

The  County  must  clarify  in  a 
supplemental  legal  opinion  that  the 
County's  permitting  program  requires  a 
source  submitting  an  application  for  a 
title  V  permit  to  certify  its  compliance 
status  with  regards  to  all  applicable 
requirements.  In  the  altemalive^the 
County  regulations  could  be  reused  to 
directly  incorporate  this  requirement. 

c.  Insignificant  Activities 

The  Stale  and  the  County  must 
complete  the  following; 

i.  Remove  the  exemption  from 
permitting  requirements  contained  in 
Subparagraph  120O-3-9-.04(5)(0. 

ii.  Revise  subparagraph  1200-3-9- 
.04(5)  to  specify,  consistent  with  40  CFR 
70.S(c),  that  the  application  may  not 
omit  information  needed  to  evaluate  the 
fee  amount  required. 


iii.  Revise  Subparagraph  1200-3-9- 
.04(5)(c)(3)  to  eliminate  the  exemption 
Irom  the  certification  requirements  of  40 
CFR  70.6(c)  and  to  allow  the  permitting 
authority  to  require  additional 
monitoring,  recordkeeping,  and 
reporting,  as  necessary,  for  sources 
subject  to  generally  appUcable  SIP 
requirements. 

IV.  Address  EPA's  concerns,  as 
discussed  in  the  TSD,  about  potential 
conflicts  of  certain  activities  and 
emission  units,  listed  in  Paragraph 
1200-3-9-.04(5),  with  applicable 
requirements. 

V.  Provide  a  description  of  the 
activities  and  emission  units,  and  their 
associated  emissions,  listed  in 
subparagraphs  120O-3-9-.04(5)(f)  and 
(g),  sufficient  to  allow  EPA  to  determine 
that  exclusion  of  the  activities  and  units 
from  permit  applications  will  not 
interfere  with  the  determination  and 
imposition  of  applicable  requirements 
and  collection  of  fees.  In  the  alternative, 
the  State  and  the  County  could 
specifically  limit  or  "cap"  the  emissions 
from  the  listed  activities  and  emissions 
units  to  levels  that  are  insignificant 
compared  to  the  level  of  emissions  that 
are  required  to  be  permitted  or  subject 
to  applicable  requirements. 

VI.  Subparagraph  12Q0-3-9-.04(5)(h) 
must  be  revised,  consistent  with  the 
criteria  in  40  CFR  70.7  for 
administrative  permit  amendments  and 
permit  modifications,  to  eliminate  the 
provisions  that  would  exempt  certain 
emission  increases  from  permit 
amendment  and  modification 
requirements. 

d.  Applicable  Federal  Requirements 

Subparagraph  120O-3-9-.02[11)(b)  in 
the  State  and  County  programs  restricts 
the  domain  of  Federal  requirements 
referenced  in  paragraph  1200-3-9- 
.02(11)  to  those  in  effect  on  December 
15. 1993.  Subparagraph  1200-3-9- 
.02(11)(bJ  must  be  revised,  consistent 
with  part  70.6(a),  lo  ensure  that  title  V 
permits  address  ail  applicable 
requirements. 

e.  General  Permits 

Subparagraph  120D-3-9-.02(11)(e)4. 
which  provides  for  the  issuance  of 
general  permits,  allows  a  source  to 
operate  without  a  title  V  permit  and  not 
be  subject  to  enforcement  action.  This 
provision  must  be  revised  in  both  the 
State  and  Counfy  programs  to  be 
consistent  with  the  requirements  of  40 
CFR  70.6(d)(1). 

f.  Excess  Emissions  Due  to  Malfunction, 
Startup,  and  Shutdown 

The  Slate  must  revise  Chapter  1200- 
3-20  to  make  clear  that  it  applies  only 


to  requirements  in  the  Tennessee  SIP. 
The  revised  rule  must  be  submitted  to 
EPA  for  approval  in  the  SIP. 

g.  Permit  Reopeiungs 

Subparagraph  1200-3-31-.04(l)(a) 
must  be  revised  in  both  the  State  and 
County  programs  to  be  consistent  with 
the  permit  reopening  requirements  in  40 
CFR  70.7(f)(l)ti).  which  requires 
completion  of  permit  reopenings  not 
later  than  18  months  after  promulgation 
of  a  new  applicable  requirement  in 
cases  of  permits  with  remaining  permit 
terms  of  tliree  or  more  years. 

h.  Use  of  Title  V  Fees 

Memphis-Shelby  County's  fee 
provisions  allow  for  use  of  operating 
permit  fees  for  any  purpose  rather  than 
solely  fo/the  funding  of  titie  V  program 
activities,  as  required  by  40  CFR  70.9(a). 
In  addition,  the  County's  program  does 
not  specify  that  the  fees  used  to  cover 
the  direct  and  indirect  costs  of  the 
operating  permit  program  will  be 
collected  only  fixim  part  70  sources,  as 
required  by  40  CFR  70.9(a).  Memphis- 
Shelby  County,  therefore,  must  revise  its 
fee  provisions  to  be  consistent  with  the 
40  CFR  70.9(a). 

i.  Conflict  of  Interest 

The  State  must  adopt  regulations, 
which  at  a  minimum,  satisfy  the 
provisions  of  section  128  and  129(e)  of 
the  Act. 

The  scope  of  the  State  and  Counfy's 
title  V  programs  approved  in  this  notice 
applies  to  all  part  70  sources  (as  defined 
in  the  approved  programs)  within  the 
lUnefy-one  counties  under  the  Slate's 
jurisdiction  and  in  Shelby  County, 
except  any  sources  of  air  pollution  over 
which  an  Indian  Tribe  has  jurisdiction. 
See,  e.g.,  59  FR  55813,  55815-18 
(November  9, 1994).' 

This  interim  approval  extends  until 
August  31,  1998.  During  this  interim 
approval  period,  the  State  of  Tennessee 
and  Memphis-Shelby  County  are 
protected  from  sanctions  for  failure  to 
have  a  program,  and  EPA  is  not 
obligated  to  promulgate,  administer,  and 
enforce  Federal  operating  permit 
programs  in  the  State  or  the  County. 
Permits  issued  under  a  program  with 
interim  approval  have  full  standing  with 
respect  lo  part  70,  and  the  one-year  time 
period  for  submittal  of  permit 
applications  by  subject  sources  begins 


*  Th«  lefTn  "indi«n  Tribe"  iA  JsHiMd  under  the 
Act  a£  "any  Indian  tribe,  band,  nation,  or  olber 
organized  fjvap  or  community,  including  any 
Alaska  Native  village,  which  is  Federally 
recogoixod  aa  eligible  for  the  special  programs  and 
services  provided  by  the  United  .Slates  to  Indiatu 
because  of  their  stattis  as  Indiana  "  See  section 
302(rl  of  the  CAA:  see  also  S9  f^  43as«.  43962 
(Augual  2S.  1994);  iS  FR  S43S4  (October  >l.  1993). 


39342         Fwieral  Kagiatar  /  VoL  61.  No.  146  /  Monday.  July  29,  1996  /  Rules  and  Regulationa 


upon  the  eflective  date  of  this  final 
interim  approval,  as  does  the  three-year 
time  period  for  processing  the  initial 
permit  applications. 

If  the  State  or  the  County  Call  to 
submit  complete  corrective  programs  for 
hill  approval  by  March  2. 1998,  EPA 
will  start  an  18-month  clock  for 
mandatory  sanctions.  If  the  State  or  the 
County  fail  to  submit  a  corrective 
program  that  EPA  finds  complete  before 
the  expiration  of  that  18-month  period, 
EPA  will  be  required  to  apply  one  of  the 
sanctions  in  section  1 79(b)  of  the  Act, 
which  will  remain  in  effect  until  □'A 
determines  that  the  State  or  the  County 
has  corrected  the  deficiency.  If  EPA 
disapproves  the  State  or  County 
corrective  programs,  and  has  nitf 
granted  full  approval  within  18  months 
after  the  disapproval,  the  EPA  must 
impose  mandatory  sanctions.  In  both 
cases,  if  the  State  or  County  has  not 
come  into  compliance  tvithin  6  months 
after  EPA  appUes  the  first  sanction,  a 
second  sanction  is  required.  In  addition, 
discretionary  sanctions  may  be  applied 
where  warranted  any  time  after  the 
expiration  of  an  interim  approval 
period.  If  EPA  has  not  granted  full 
approval  to  an  operating  pennit  program 
by  the  expiration  of  an  interim  approval 
and  that  expiration  occurs  after 
November  15,  1995,  EPA  must 
promulgate,  administer,  and  enforce  a 
Federal  operating  permit  program  for 
that  State  or  County. 

2.  Implementation  of  Section  112(g) 
During  Transition  Period 

EPA  is  approving  the  use  of  the  State 
of  Tennessee  and  Memphis-Shelby 
County  Chapter  1200-3-31  as  a 
mechanism  to  implement  section  112(g) 
during  the  transition  period  between 
promulgation  of  EPA's  section  112(g) 
rule  and  adoption  by  the  State  and 
County  of  rules  spedfically  designed  to 
implement  section  112(g).  This  action 
does  not  approve  Chapter  1200-3—31,  in 
general,  for  purposes  of  1 12(g),  nor  does 
it  imply  that  Chapter  112(g)  will  be 
consistent  with  the  final  Federal  112(g) 
rule,  when  it  is  promulgated.  The 
duration  of  this  approval  is  limited  to  18 
months  following  promulgation  by  EPA 
of  the  section  112(g)  rule  to  provide 
adequate  time  for  the  Stale  and  the 
County  to  adopt  regulations  consistent 
with  the  Federal  requirements.  This 
approval  will  be  without  effect  if  EPA 
decides  in  the  final  section  112(g)  rule 
that  sources  are  not  subject  to  the 
requirements  of  the  rule  until  State  or 
local  regulations  are  adopted. 


3.  Program  ibr  Delegation  of  Section  112 
Standards  as  Promulgated 

The  requirements  for  title  V  program 
approval,  specified  in  40  CFR  70.4(b). 
encompass  section  112(1K5) 
requirements  for  approval  of  an 
operating  permit  program  for  delegation 
of  section  112  standards  promulgated  by 
EPA  as  they  apply  to  title  V  sources. 
Section  112(l)(5)  requires  that  operating 
permit  programs  contain  adequate 
authorities,  adequate  resources  for 
implementation,  and  expeditious 
compliance  schedules,  which  are  also 
requirements  under  part  70.  Therefore, 
EPA  is  also  approving,  under  section 
112(I)(S)  and  40  CFR  63.91,  the  State  of 
Tennessee  and  Memphis-Shelby  County 
programs  for  receiving  delegation  of 
section  112  standards  and  programs  that 
are  imchanged  from  the  Federal  rules  as 
promulgated.  In  addition.  EPA  is 
delegating  to  the  Slate  and  the  County 
all  existing  standards  and  programs 
under  40  CFR  parts  61  and  63  for  part 
70  sources  and  non-part  70  sources.'^ 

m.  Adminiaintin  Kaqoiraniants 

A.  Docket 

Copies  of  the  State  of  Tennessee  and 
Memphis-Shelby  County  submittals  and 
other  information  reUed  upon  for  the 
final  interim  approval,  including  the 
comment  letters  received  and  reviewed 
by  EPA  on  the  proposal  notice  and 
EPA's  response  to  these  conunents.  are 
contained  in  the  dockets  numbered  TN- 
96-01  and  TN-MEMP-96-01  that  are 
maintained  at  the  EPA  Region  4  office. 
The  dockets  are  organized  and  complete 
files  of  all  the  information  submitted  to, 
or  otherwise  considered  by,  EPA  in  the 
development  of  this  final  interim 
approval.  The  dockets  are  available  for 
public  inspection  at  the  location  listed 
under  the  AOOflEBSEB  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 


'TIm  radionuclide  National  EmiaaioD  Slandarda 
far  Haaardoua  Air  Pollutant  (NESHAP)  ia  a  aaction 
112  ivgulation  and  th«i«for«,  also  an  applicabia 
laquinnMnt  under  the  Slate  operating  p«rmita 
pngiam  lior  part  70  lourcsii.  There  ia  not  yet  a 
Federal  definition  ol  "major"  iot  radionuclide 
aourcea.  Tlmnrfore,  until  a  major  source  definition 
tor  radionuclide  is  promulgated,  no  source  would 
be  a  major  section  1 1 Z  source  solely  due  to  ila 
radionuclide  emisaions.  However,  a  radionuclide 
aoorce  may.  in  the  interim,  be  a  major  source  under 
part  70  lor  another  reason,  thus  requiring  a  part  70 
penniL  EPA  will  work  with  the  Slate  in  the 
development  of  its  radionuclide  program  to  etuura 
that  pwmita  in  iaaned  in  a  luiwly  oiaoim. 


C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  pennit 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act  of 
1905 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
eRective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  estabUsh  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  final 
interim  approval  action  promulgated 
today  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  tmder  State  or  local  law,  . 
and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APAA) 
as  amentled  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

LM  of  Sobjecto  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Repotting 
and  recordkiseping  requirenienls. 


_Fedgr>l  tegfatw  /  Vol.  61.  No.  146  /  Monday,  July  29.  1996  /  Rules  and  Regulations         3*343 


Dated:  )uly  16, 1996. 
A.  Stanlejf  MeflMir^ 
Acting  Hegional  Administrator. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  7fr-{AMEND60] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Anthorily:  42  U.S.C  7401,  et  teq. 

2.  Appendix  A  to  part  70  is  amended 
by  adcung  paragraphs  (a)  and  (e)  to  the 
entry  for  Tennessee  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  OpoaliBg 
Paimits  Programs 


(a)  Tennessee  Department  of 
Environment  and  Conservation: 
submitted  on  November  10, 1994,  and 
supplemented  on  Etecember  5. 1994, 
August  8. 1995,  January  17. 1996. 
January  30, 1996,  February  13, 1996, 
April  9, 1996.  June  4. 1996.  June  12. 
1996.  July  3, 1996,  and  July  15, 1996; 
interim  approval  effective  on  August  28, 
1996:  interim  approval  expires  August 
31. 1998. 
***** 

(e)  Memphis  Shelby  County  Health 
Department:  submitted  on  Jime  26, 
1995,  and  supplemented  on  August  22, 
1995,  August  23, 1995,  August  24, 1995, 
January  29. 1996,  February  7, 1996. 
February  14. 1996,  March  5, 1996,  and 
April  10. 1996;  interim  approval 
effective  on  August  28, 1996;  interim 
approval  expires  August  31, 1998. 
*        »        •        •        * 
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40CfRPart81 
[AZR91-000S;  FRL-664MI 

Clean  Air  Act  Reclasaificatlofi; 
Arizona-Phoenix  Arae;  Certxin 
Monoxide 

aoency:  Environmental  Protection 
Agency  (EPA). 
ACTWN:  Final  rule. 


:  In  this  document  EPA  is 
making  a  final  finding  that  the  Phoenix 
nonattainment  area  (Maricopa  County. 
Arizona)  has  not  attained  the  carbon 
monoxide  (CO)  national  ambient  air 
quality  standards  (NAAQS)  by  the 
applicable  attainment  date  in  the  Clean 
Air  Act  (CAA)  for  moderate  CO 
nonattainment  areas,  December  31, 
1995.  This  finding  is  based  on  EPA's 


review  of  CO  ambient  air  quality  data. 
As  a  result  of  this  finding,  the  Phoenix 
area  is  reclassified  as  a  serious  CO 
nonattainment  area  by  operation  of  law. 
The  intended  effect  of  the 
rsclassificalion  is  to  allow  the  Slate  IB 
months  from  the  effective  date  of  this 
action  to  submit  a  new  State 
Implementation  Plan  (SIP) 
demonstrating  attainment  of  the  CO 
NAAQS  as  expeditioiisly  as  practical 
but  no  later  than  December  31,  2000,  the 
CAA  attainment  date  for  serious  areas.  - 
EFFECnvc  DATE:  This  action  is  effective 
on  August  28, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Frances  Wicher,  Mobile  Sources 
Section,  A-2-1  .Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  California  94105,  (415) 
744-1248. 

SUPPtaENTARY  (MORMATION: 


I.  Backgrooiid 

A.  CAA  Requirements  and  EPA  Actions 
Concerning  Designation,  Classification 
and  Reclassification 

The  Qean  Air  Act  Amendments  of 
1990  (CAA)  were  enacted  on  November 
15,  1990.  Under  section  107(d)(1)(C)  of 
the  CAA,  each  carbon  monoxide  (GO) 
area  designated  nonattainment  prior  to 
enactment  of  the  1990  Amendments, 
such  as  the  Phoenix  Area,  was 
designated  nonattainment  by  operation 
of  law  upon  enactment  of  the  1990 
Amendments.  Under  section  186(a)  of 
the  Act.  each  CO  area  designated 
nonattainment  under  section  107(d)  was 
also  classified  by  operation  of  law  as 
either  "moderate"  or  "serious" 
depending  on  the  severity  of  the  area's 
air  quality  problem.  The  Maricopa  Area 
was  classified  as  moderate.  40  OFR 
81.303.  Moderate  CO  nonattainment 
areas  were  required  to  attain  the  GO 
national  ambient  air  quality  standards 
(NAAQS)  as  expeditiously  as 
practicable  but  no  later  than  December 
31, 1995. 

EPA  has  the  responsibility,  pursuant 
to  sections  179(c)  and  186(b)(2)  of  the 
CAA,  of  determining,  within  six  months 
of  the  applicable  attainment  date, 
whether  the  Phoenix  area  has  attained 
the  CO  NAAQS.  Under  section 
186(b)(2)(A),  if  EPA  finds  that  the  area 
has  not  attained  the  CO  NAAQS,  it  is 
reclassified  as  serious  by  operation  of 
law.  Pursuant  to  section  186(b)(2)(B)  of 
the  Act.  EPA  must  publish  a  document 
in  the  Federal  Register  identifying  areas 
which  failed  to  attain  the  standard  and 
therefore  must  be  reclassified  as  serious 
by  operation  of  law.  EPA  makes 
attainment  determinations  for  CO 


nonattainment  areas  based  upon 
whether  an  area  has  two  years  (or  eight 
consecutive  quarters)  of  clean  air  quality 
data. 

EPA  has  promulgated  two  NAAQS  for 
CO:  an  8-hour  average  concentratitra 
and  a  1-hour  average  concentration. 
Because  there  were  no  violations  of  the 
1-hour  standard  in  the  Phoenix  area  in 
1994  and  1995,  this  document  addresses 
only  the  air  quality  status  of  the  area 
with  respect  to  the  8-hour  standard. 

The  reader  should  consult  EPA's 
Notice  of  Proposed  Rulemaking  (NPRM) 
for  this  action  for  a  more  detailed 
discussion  of  the  applicable  CAA 
requirements,  and  EPA  guidance  on 
those  requirements  and  on  the  method 
of  calculating  CO  NAAQS  violations  for 
reclassification  purposes.  See  61 FR 
21415  (May  10, 1996). 

B.  Effect  of  Reclassification 

CO  nonattainment  areas  reclassified 
as  serious  are  required  to  submit,  within 
IB  months  of  the  area's  reclassification, 
SIP  revisions  providing  for  attainment 
of  the  CO  NAAQS  as  expeditiously  as 
practicable  but  no  later  tiian  December 
31,  2000.  In  addition,  the  SUte  must 
submit  a  SIP  revision  that  includes:  (1) 
a  forecast  of  vehicle  miles  travelled 
(VMT)  for  each  year  before  the 
attainment  year  and  provisions  for 
annual  updates  of  these  forecasts;  (2) 
adopted  c»ntingency  measures;  and  (3) 
adopted  transportation  control  measures 
and  strategies  to  offset  any  growth  in  GO 
emissions  from  growth  in  VMT  or 
number  of  vehicle  trips.  See  CAA 
sections  187(a)(7).  187(a)(2)(A), 
187(a)(3),  187(b)(2),  and  187tb)(l). 
Finally,  upon  the  effective  date  of  this 
reclassification,  contingency  measures 
in  the  moderate  area  plan  for  the        ~ 
Phoenix  area  must  be  implemented. 

C.  Proposed  Finding  of  Failure  to  Attain 
On  May  10, 1996  EPA  proposed  to 

find  that  the  Phoenix  area  had  biled  to 
attain  the  CO  NAAQS  by  the  applicable 
attainment  date.  61  FR  21415.  This 
proposed  finding  was  based  on  CO 
monitoring  data  collected  by  Maricopa 
County  Environmental  Services 
Department  during  the  years  1994  and 
1995.  These  data  demonstrate  violations 
of  the  CO  NAAQS  in  both  years.  For  the 
specific  data  considered  by  EPA  in 
making  this  proposed  finding,  see  61  FR 
21415. 

n.  Response  To  Camnienta  on  Proposed 
Finding 

During  the  public  comment  period  on 
EPA's  proposed  finding,  the  Agency 
received  a  comment  only  from  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ).  ADEQ  expressed  its 
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concern  that  CAA  aection  107(d)(4)(A) 
(iv)  and  (v)  could  be  constiued  to  mean 
that  the  Phoenix  CO  oonattainmenl  area 
(which  currently  includes  only  the 
uihenized  area  of  Maricopa  County) 
would  be  expanded  to  include  ail  of  the 
Phoenix  metropolitan  ttatistical  area 
(MSA)  (the  entire  County)  upon 
ndaaaification  to  aerioua  aod  atated 
that  it  supports  EPA't  tnterpietation  that 
thia  requirement  applie*  oi^  to  the 
initial  designation  and  daasificatian  of 
an  area  to  nooattainmant. 

CAA  nctioa  107(dX4)(ANtv)  atalsa 
that.,  if  a  caibaa  moncidda 
nooattaiiiaiaiit  area  ioatmi  in  a  MSA  ia 
claaslflad  aa  aariotts,  tha  baundariaaor 
such  ana  an  reriaad  by  opaaatlsa  of 
kw  to  iBckida  Um  anUn  M8A.  A  CO 
anaJarhaaiWartattfaatfanaitia 
ilnlgMaliiil  ail  iiiaillalniiwiil  ulllwf  (1) 
bjr  opamiaB  of  lamr  an  tka  data  of 

I  of  Ibe  MM  daan  Air  Act 


I  hot  hlar  eoipaiaacaa 
NAAQS  viaWou.  Saa  nctiaa  M0 
(aKD  and  ttHi).  "nanfon.  aadioB 
leTMHNAXi*)  V^Baa  only  in  thaaa 
««••  aHuatieaa  and  doea  not  apply  to  the 
iilaaalfif  iHoB  of  an  aheady  axi^tog 
-/MiiHii.-i.t  una  that  ia  baaad  oa  a 
Ulan  to  attain.  Aa  a  result,  the 
boaadulea  of  the  Phoenix  CO 
nonattaininent  area  are  unaffected  hy 
the  area's  redaiaification  to  serious.' 

m.  Today's  Fiaal  Actioa 

EPA  is  today  taking  final  action  to 
Bnd  that  the  Phoenix  area  did  not  attain 
the  CO  NAAQS  by  December  31, 1995, 
the  CAA  attainment  data  for  moderate 
CO  nonattaiiunent  areas.  As  a  result  of 
this  finding,  the  Phoenix  area  is 
reclassified  by  operatioo  of  law  as  a 
serious  OO  nonattainment  area  aa  of  the 
eKsctive  date  of  this  document 

IV.  Exaaiii*e  Cider  (ED)  12WW 

Under  E.0. 12866.  58  PR  51735 
(October  4, 1993),  EPA  is  required  to 
determine  whether  regulatory  actions 
ate  significant  and  therefore  should  be 
subject  to  OMB  review,  eccmomic 
analysis,  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  a  "significant  regulatory  action" 
as  one  that  is  likely  to  rmult  in  a  rule 


that  may  meet  at  least  one  of  the  four 
criteria  identified  in  section  3(i), 
including,  under  paragraph  (1),  that  the 
rule  may  "have  an  annual  eflect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safsty,  or 
State,  local,  or  tribal  governments  or 
communities." 

The  Agency  has  detarminad  that  tha 
finding  of  Uhin  to  attain  finaliaed 
today  would  raauit  in  none  of  tha  efiscts 
idaottfiad  in  section  30).  Under  aacUon 
ia8(bX2)  of  tha  CAA.  findings  of  itihire 
to  attafa  a»d  m  laaaiflf  aHoa  of 
itnsiattaiMnit  aiaaa  aa»  baaed  upon  air 
quality  mnaidwaMo—  and  mual  occur 
by  opamkn  of  tnr  in  light  of  cartain  air 
"   ■       ,  Ikay  do  not,  in-and- 
ly  new 
lysadonaftha 
M  iiwiiy.  bsaddWoa.  becauaa  tha 
r  laquii^Bants  an  cleaaly 
wlaiaqMct  ta  tha 
and' 


by  claasificadona  ftat.  tn  tons,  are 
triMsiad  hf  air  rjiallly  vahiea.  flndings 
of  Uun  to  aMata  and  radaasificatiosi 
caimot  be  said  to  tapoaa  a  motarialW 
adveiae  impect  on  State,  local,  or  tribal 
guvarnmanta  or  comnmnitiaa. 

V.  tagniatory  FhadMily 

Under  the  Rsgulatoiy  FlexiMity  Act, 
5  U.S.C  601  el.  si<L,  EPA  must  prepare 
a  regulatory  fiexibUity  analysis 
iiianiiiiiifc  the  impact  of  any  propoaed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Ahamatively,  EPA  may  certify 
that  the  rule  vrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

As  discussed  In  section  IV  of  this 
document,  findings  of  failure  to  attain 
and  reclassification  of  nonattaiiunent 
areas  under  aection  18e(bH2)  of  the  CAA 
do  not  in-and-of-themselves  create  any 
new  requirements.  Therefore,  I  certify 
that  today's  final  action  does  not  have 
a  significant  impact  on  small'entities. 


VL  Unfunded  Mandatea 

Under  sections  202, 203  and  205  of 
the  Unfunded  Mandatea  Raform  Act  of 
1995  (Unfunded  Mandatea  Act),  signed 
into  law  on  March  22, 1905,  Q>A  must 
aaaasa  whether  various  actions 
undeitakan  in  association  with 
propoaod  or  final  regulations  include  a 
Fedeml  inandate  that  may  reauh  in 
aatimatad  ooata  of  $100  milUoa  or  more 
to  tha  private  sector,  or  to  State,  local  or 
tribal  governments  in  the  aggregate. 

EPA  believes,  as  diacusaed  above,  that 
the  ti^w-g  of  failure  to  attain  and 
rechaaillcaUoH  of  tha  Maricopa  Area  are 
factual  datarminations  baaad  upon  air 
quality  cosisidaratlona  aod  muat  occur 
by  opanttoa  of  law  aiul,  hence,  do  not 
iaapoao  any  federal  intergovernmental 
mandate,  as  defined  in  aectian  101  of 
the  Unfunded  Mmdatee  Act 

VH.S—»»»i*aiBtniililaty 

Uidar  sacUoB  nK^tXA)  of  the 
AdminiaMtiva  Praoadwaa  Act  CAPA)  aa 
ansasided  by  tho  Snail  Bnakiaaa 

ISM.  EPA  anfandttad  a  rapot  containing 
thia  rule  and  other  required  inlbnBatioa 
to  Iha  tI.S.  Sanata,  the  US.  Houae  of 
Bapreanntalivas  and  the  ConptroHer 
Goieral  of  the  Ganeial  Accounting 
Oflice  prior  to  pofaUoaliat  of  the  rule  in 
todhqr'a  FaahnI  lagislar.  Thia  rale  is 
not  a  "major  ivia"  aa  doflnad  by  aection 
804(2)  of  tha  APA  as  aiMndad. 

Lfat  of  Si*(acla  ia  40  Cn  Part  n 

Environmental  protection.  Air 
pollution  control,  Intergovenunental 
relations,  Carixin  monoxide. 

Dated:  July  12, 1996. 
FaUciaMMcaa, 
Regional  Adminutrator. 

40  CFR  pari  81  is  amended  as  follows: 

PART  81— (AMENOEO] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Anthaiity:  42  U.S.C  7401-7671q. 

2.  Section  81.303  is  amended  by 
revising  the  table  for  Arizona — Carbon 
Monoxide  to  read  as  follows: 

1 81.303    Aitzona. 


■BveD  ifUw  boundary  axpAiuion  provUkwof 
Hdion  107(dK4XA)(iv)  were  daamM  to  apply  to 
radusifiad  ras,  EPA  believes  tjuit  the  State  would 
likajy  qualify  under  uctlon  107|dX4HAl  (iv)  and  (v) 
for  an  exduaion  from  Ibat  raqulretnent.  Section 
107|d)(4KAMv)  allows  exilluaion  of  areas  in  the 
MSA  from  the  noaattaimneiu  area  where  the 


Adminiatratar  finds  that  sooroaa  In  Iba  thoaa  areas 
flo  not  contribute  si^iflcantty  to  violations  of  the 
NAAQS.  Cars  repreeent  the  tnoet  significant 
contributor  to  CO  violations  in  metrapolitan 
Pbbenix.  Data,  however,  Indicate  that  only  a  very 
small  fraction  of  cars  opereting  within  the 
metropolitan  araa  an  registered  tn  Maricopa  County 


but  oulaide  the  currant  nooaltininenl  boundarlaa. 
Thus.  EPA  believes  tho  State  is  likely  to  be  able  to 
readily  show  that  sources  outside  the  current 
boundariee  do  not  coatributa  significantly  to  liia 
area's  00  vlolatlooa. 
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Arizona— Carbon  MoNoxioe 


DesigKated  area 


Phoenix  Area: 

Maricopa  County  (pait) 

Phoenix  nonattainment  area  boundary: 

1.  ComiTiencing  at  a  point  twhich  is  the  intersection  of  the  eastern 
line  of  Range  7  East,  Gila  and  Salt  River  Baseline  anO  Meridian, 
and  the  southern  line  of  Tt>wn3hip  2  South,  said  point  is  the 
southeastern  comer  of  the  Maricopa  Associatitxi  ol  Govem- 
tnents  Uft>an  Planning  Area,  which  is  the  poittt  ol  beginning; 

2.  thence,  proceed  northerly  along  the  eastern  line  of  Range  7 
East  which  is  the  cotnmon  boundary  between  Maricopa  and 
Pinal  Counties,  as  described  it]  Anzona  Revised  Statute  Section 
1 1-109,  to  a  point  where  ttie  eastern  line  oi  Range  7  East  Inter- 
sects the  northern  Ine  of  Township  1  Noith,  said  point  is  also 
the  inteisection  ol  ttw  Maricopa  County  Line  and  the  Tonto  Na- 
tioral  Forest  Boundary,  as  established  by  Executive  Order  869 
dated  July  1 ,  1908,  as  amended  and  showed  on  the  U.S.  Forest 
Service  1969  Planimetric  Maps: 

3.  thence,  westerly  along  tfie  northern  line  of  Township  1  l*irth  to 
approximately  the  southwest  comer  of  the  soutneast  quaner  ol 
Section  35.  Township  2  l^orth.  Range  7  East,  said  point  being 
the  boundary  ol  the  Tonto  National  Forest  and  Useiy  Mountain 
Semi-Regioriat  Park; 

4.  thence,  northerly  along  the  Tonto  National  Forest  Boundary, 
which  is  generally  the  western  line  of  the  east  halt  of  Sections 
26  and  35  of  Township  2  North,  Range  7  East,  to  a  point  which 
is  twhere  the  quarter  section  line  intersects  with  the  nonhem  line 
of  Section  26,  Township  2  l^oith.  Range  7  East,  said  point  also 
being  the  northeast  comer  of  Itie  Usery  Mountain  Semi-Re- 
gional Park; 

5.  thence,  westerly  along  tl)e  Tonto  National  Forest  Boundary, 
i»htah  is  generally  the  sooth  line  o(  Section  19,  20,  21  and  22 
and  the  southern  line  ol  the  west  halt  of  Section  23,  Township  2 
North,  Range  7  East,  to  a  point  which  is  the  southwest  comer  of 
Section  19,  Township  2  North,  Range  7  East; 

6.  thence,  nonherty  atong  the  Tonto  National  Forest  Boundaiy  to  a 
point  where  the  Tonto  National  Forest  Boundary  intersects  with 
the  eastem  boundary  of  the  Salt  River  Indian  Resenratton,  gen- 
erally described  as  the  center  line  ol  ttie  Salt  River  Channel: 

7.  thence,  northeasterly  and  northerly  akHig  the  common  txMjndary 
ol  the  Tonto  Nabonal  Forest  and  the  Salt  River  Indian  Resetva- 
tkMi  to  a  point  which  is  the  northeast  comer  ol  the  Salt  River  Irv- 
dian  Reservation  and  the  southeast  corner  ol  ttie  Fort  McDowell 
Indian  Resenratk)n,  as  shown  on  the  plat  dated  July  22,  1902, 
and  recorded  with  the  U.S.  Government  on  June  15,  1902; 

8.  Uience,  northeasterly  ak»ig  the  common  boundary  between  Itw 
Tonto  National  Forest  and  the  Fort  McDowell  Indian  Reservatkm 
to  a  point  which  is  the  northeast  comer  ol  the  Fori  McDov»ell  In- 
dian Reservatnn; 

9.  thence,  southwesterly  along  the  northern  boundary  ol  the  Fort 
McDowell  Indian  Reservatnn,  which  line  is  a  common  bondary 
with  the  Tonto  Natnnal  Forest,  to  a.  point  where  the  boundary 
intersects  with  the  eastem  line  of  Sectkxi  12,  Township  4  North, 
Range  6  East. 

10.  thence,  notherly  akmg  ttie  eastem  line  of  Range  6  East  to  a 
point  where  the  eastem  line  of  Range  6  East  intersects  with  the 
sotjthem  line  of  Township  5  Ntxth,  said  line  Is  the  botindary  t)e- 
tween  the  Tonto  National  Forest  and  the  east  boundary  of 
McDowell  Mountain  Regional  Paik; 

11.  thetKe,  westerly  ak>ng  the  southern  line  of  Township  S  North 
to  a  point  vnhere  the  southern  line  intersects  with  ttie  eastem 
line  of  Range  5  East  which  line  is  the  boundary  of  Tonto  Na- 
Uonal  Forest  and  the  north  boundary  of  McDowell  Mountain  Re- 
gional Park; 

12.  thence,  northerly  akmg  the  eastem  line  ol  F^nge  5  East  to  a 
point  where  the  eastem  line  ol  Range  5  East  intersects  with  Hie 
northern  line  ol  Township  5  North.  whKh  hne  is  the  boundary  ol 
ttie  Tonto  Natkmal  Forest; 


Designation 


Dale 


11/1S«0 


Type 


Nonattalnmeiil . 


Date 


Aug.  28.  1996  . 


Type 


Serious. 


39346         Federal  Regigter  /  Vol.  61.  No.  146  /  Monday,  July  29.  1996  /  Rules  and  RegulaUons 

Arizona— Carbon  Monoxide— Continued 


Oesignatad  arM 


OaaJgnalian 


Type 


v^SSSnlCnion 


Type 


ia  Ixnce,  ¥Mate(ly  atong  the  noilham  fna  o(  ToomaMp  S  North 
to  a  poM  wtiera  the  nonhecn  ine  01  ToawnNp  5  North  Mar- 

.  aeds  with  the  easterty  Ine  a<  Range  4  East,  said  Ine  ia  the 
boundaiy  af  Tomo  NaUonal  Forest; 

14.  VMnoe.  noitherty  along  the  sastam  Hne  d  Range  4  East  to  a 
poM  where  the  eestem  Hne  of  Range  4  East  ntereeds  wilti  Ihe 
northon  line  ol  Township  6  North,  vnhich  fine  Is  the  Ixxindary  o4 
ttie  Tonto  National  Forest, 

1&  thence,  westsity  along  the  northern  ine  o*  Townthip  6  North 
to  a  point  o(  Manection  ««<  the  Maricopa- Yavapai  County  ine, 
which  is  generally  daacrtbed  in  Arizona  Revised  SWute  Section 
11-109  as  the  center  ine  of  the  Aqia  File  River  (Also  the  north 
end  ol  Lake  Pleasant); 

16.  thence,  southwestarty  and  southerly  along  tlw  Maricops- 
Yavapei  County  line  to  a  poiM  which  is  descrl)ed  by  Arizona 
Revised  Statute  Section  11-f09  as  tMing  on  the  center  line  o( 
the  Aqua  Fiia  River,  two  mtoe  souiietly  and  below  tie  mouth  of 
Humtxig  Creek; 

17.  thence,  southerly  afcing  the  center  ine  ol  Aqua  Fria  River  to 
the  intersection  ol  the  center  hie  ol  the  Aqua  Fria  River  and  the 
canMr  few  ol  BaanMay  Canal.  saM  point  is  ganaraiy  in  the 
northeast  quarter  ol  Seclkxi  17,  Townahip  5  North,  Range  1 
East,  as  shown  on  the  U.S.  QaologBal  Suvey^  BaUy  Moun- 
tain, Arizona  Quadrangia  Map,  7.5  Mawle  series  (Topographic), 
dated  1964; 

18.  thanoe,  soulhwasteriy  and  aoulhaily  along  the  center  ine  ol 
BeaidBley  Canal  to  a  poM  which  ia  the  center  Ine  of  Oeerdaley 
Canal  where  it  intetsects  with  the  center  Hne  of  Indian  School 
Road; 

19.  thence,  westerly  along  the  center  Ine  ol  West  Indian  Sdiool 
Road  10  a  point  where  the  center  Ine  of  Weat  Indtan  School 
Road  intersects  with  the  center  ine  ol  North  Jackratit)il  Trail; 

20.  ttnnce.  southerly  along  the  center  ine  ol  JackralM  Trail  ap- 
proximatsly  nine  and  ttvee-quarter  milea  to  a  point  where  the 
center  line  of  Jackialibit  Trail  intersects  with  the  GHa  River,  said 
point  is  generally  on  the  north-south  quarter  section  ine  of  Sec- 
tnn  8,  Townatap  1  South,  Range  2  West 

21.  thence,  norttieaslaily  and  easterty  up  ttie  Gia  River  to  a  point 
wtwre  the  Gia  River  intetaeds  mlh  the  northern  exterision  ol 
the  western  twundary  ol  Esuuia  Mountain  Ragkxial  Parti,  which 
poinl  is  ganetaly  the  quarter  comer  ol  t»  northern  inaol  Sao- 
tkin  31,  TownaNp  1  North,  Range  1  Weat; 

22.  ttiance,  aoulherly  along  the  extension  ol  ttie  weetom  boundary 
and  along  the  weatem  boundary  of  Estrala  Mountain  Regional 
Park  to  a  poinl  where  the  aoutliam  extension  ol  the  western 
boundary  of  CsHeia  Mountain  Regional  Park  intersects  wih  the 
souttwm  ine  d  Township  1  South; 

23.  thence,  easterty  atong  the  souttiem  line  ol  Township  1  South 
to  a  point  where  ttie  south  ine  ol  Township  1  South  Intersects 
w«h  ttie  western  ine  ol  Range  1  East,  which  ine  Is  generaiy 
tlw  southern  boundary  ol  Estreia  Mountain  Regional  Partq 

24.  tlianoe,  souttierty  along  ttw  western  ine  ol  Range  1  East  to 
the  aoutliwest  comer  ol  Sectkm  18,  Township  2  South,  Range  1 
East,  said  ine  is  ttw  western  boutidary  ol  the  Gia  River  Indtan 
Raaervainn; 

25.  tiwnce,  easterty  atong  the  southern  boundary  ol  the  Gia  River 
hKian  Reservation  which  is  the  souttwm  ine  ol  Sections  13, 14, 
IS,  16,  17,  and  18,  Township  2  South,  Range  1  East,  to  the 
boundary  between  Maricopa  and  Pkial  Counties  as  dssatwdin 
Arizona  Revised  Statues  Sectton  11-106  and  11-113,  whkli  is 
the  eastern  Ine  ol  Range  1  East; 

26.  thence,  northerly  atong  the  eastern  boundary  ol  Range  1  East, 
wlKh  is  ttw  common  boundary  between  Maricopa  and  Pinal 
Counlias,  to  a  (loint  wlwre  the  eastern  itw  ol  Range  1  East 
intersects  ttw  Gia  River 

27.  thanoe,  soulherty  up  ttw  Gia  River  to  a  point  where  the  Gila 
River  mteraects  with  ttw  souHwrn  ine  ol  Township  2  South;  and 
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Arizona— Carbon  Monoxide— Contmiied 


Designated  area 

Designation 

Ciassifwation 

Date 

Type 

Date 

Type 

28.  thence,  easterty  along  the  southern  line  ol  Township  2  South 
to  the  point  of  beginning  which  is  a  point  where  the  southern 
line  ol  Township  2  South  intersects  with  the  eastern  line  Range 
7  East. 
Tuscon  Area: 

Pima  County  (part)  

To»mship  and  Ranges  as  foltows:  T11-12S,  R12-14E;  T13-15S, 
R1 1-16E;  and  T16S,  R12-16E  Gia  and  Salt  River  Baseine  and 
Meridian  excluding  portkxis  ol  the  Saguaro  Natnnal  Monument 
and  the  Coronado  National  Forest. 

Rest  of  State _ 

11/1500 
11/15«0 

NondassWabM 
Attainment 

11/15S0  ..- 

Ktot  dassilied. 

Apache  County 

Cochise  County 

Coconino  County 

Gila  County 

Graham  County 

Greenlee  County 

La  Paz  County 

Maricopa  County  (part) 
Area  outside  Phoenix  Area: 

Mohave  County 

Navajo  County 

Pima  County  (part) 
Area  outside  Tucson  Area: 

Pinal  County 

Santa  Cnjz  County 

Yavapai  County 

Yuma  County 

IFR  Doc.  96-19194  Filed  7-26-96;  8:45  am) 
aujHQ  oooe  aste^fr^ 


40  CFR  Part  180 

[PP  9F3766n22S4;  FRL-S386-3I 

RIN  2070-AB78 

Norllurazon;  Pestlcida  Tolerance 

AOBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  Rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  residues  of  the  herbicide 
norflurazon  (4-chloro-5-(methylainino)- 
2-(alpha,  alpha,  alpha-trifluoro-in-tolyi)- 
3-(2H)-pyridazinone)  and  its  desmethyl 
metabolite  (4-chloro-5-(amino)-2-alplu, 
alpha,  alpha-trifluoro-m-tolyl)-3(2ifl- 
pyradazinone)  in  or  on  the  following 
raw  agricultural  commodities  (RACs): 
alfalfa,  forage,  alfalfa,  hay,  alfalfa,  seed; 
and  in  or  on  meat  by  products  (except 
liver)  of  cattle,  goats,  hogs,  horses,  and 
sheep  and  in  or  on  liver  of  cattle,  goats, 
hogs,  horses  and  sheep  resulting  h^m 
the  use  of  norflurazon  in  the  culture  of 
alfalfa.  This  regulation  to  establish  a 
maximum  permissible  level  for  the 
residues  of  norflurazon  was  requested  in 
a  petition  submitted  by  Sandoz  Agro, 


Inc.  of  1300  East  Touhy  Avenue  Des 
Plaines,  Illinois  60018-3300. 
EFFECTIVE  DATE:  July  29, 1996. 
AOORESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  number,  |PP  9F3766/R22541. 
may  be  submitted  to:  Hearing  clerk 
(1900),  Environmental  Protection 
Agency,  Rra.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docket  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7S06C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to  Rm.  1132,  CM  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  36277M, 
Pittsburgh.  PA  15251.  InformaUon  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice. 
An  electronic  copy  of  objections  and 
hearing  requests  Tiled  with  the  Hearing 
Clerk  may  be  submitted  to  OPP  by 
sending  electonic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov. 


Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  a& 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  Wordperfect  5.1  file  format 
or  as  ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  [PP  gF3766/R2254|.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in* 
the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joeime  Miller,  Product  Manager 
(23)  RJsgistration  Division  (750SC), 
Office  of  Pesticide  Programs. 
Environment  Protection  Agency,  401  M 
St.  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number.  Rm. 
237,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703) 
305-6224,  e-mail: 
miller.  joanne@epama;l.epa.gov. 
SUPPLBMBITARY  INFORMATION:  EPA 
issued  a  notice  of  filing,  published  in 
the  Federal  Register  of  June  29, 1989  (54 
FR  27423),  which  aimounoed  that 
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Sandoz  Crop  Prolection  Corp.,  of  1300 
Ee*t  Touhy  Avenue,  Des  Plaines,  IL 
60018  bad  submitted  a  request  for  an 
EPA  Pesticide  Petition,  PP  9F3766,  for 
the  purpose  oT  amending  40  CFR  port 
180.  punsuant  to  section  408(d)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA).  21  use.  346a(d),  by 
establishing  tolerances  for  combined 
residues  of  the  lierfaicide  norflurazon, 
(4-chloro-5-(methylainino)-2-(alpha, 
al|^a,  alphA-trifluon>-m-tolyl)-3-(2/J)- 
pyridazinooe)  and  its  desmethyl 
metabolite  (4-chlofo-5-(amino)-2-alpha, 
alpha  alpfaa-trinuoco-in-loivl)-3(2/J>- 
pyridazinone)  in  or  on  alhlb,  forage  at 
3.0  ppm,  alCalfa,  hay  at  5.0  ppm,  altalCa, 
aaad  at  ai  ppm.  The  propoaad 
analytical  method  of  detarmining 
residuaa  was  ga«  rhmmatng>aphy. 

A  second  notice  of  fiUng  was 
published  in  the  Fadaral  I  filial  (61 
FR  30238.  June  14, 1996)  (F8I^-S370-7). 
Tlie  notioe  announced  that  Sandox  bad 
taviaed  re<|ue(ted  toleranoea  far  reakhiea 
of  norfhiraxon  (4-chloto-5- 
(nia(hylamino)-2-alpha,  alpha,  alpfaa- 
trifluoiD-in-tolyl)-3-(2M)-pyiidaxhiona) 
and  its  desmethyl  (malafaoUis  4-chlaio- 
S<amino)-2-alpha,  alpha,  alpha- 
trifluan>-DKofyl>-3<2J0-pyridazinaD«) 
in  or  on  the  fbUowring  raw  agrlcuhuial 
conunodities:  aUalfii,  forage  at  3.0  ppm, 
alfiUt,  bay  at  5.0  ppm  and  alfaUs,  seed 
at  0.1  ppm;  and  in  or  on  meat-by- 
products (except  liver)  of  cattle,  goats, 
hogs,  honee,  and  ahaep  at  0.1  ppm  and 
in  or  on  liver  of  cattle,  goats,  bags, 
hones  and  sheep  at  0.25  ppm. 

There  were  no  comments  receivad  in 
response  to  the  notices  of  filing.  The 
sdeotific  data  submitted  in  the  petition 
and  other  relevant  material  have  bean 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerances  include: 

1.  The  follotving  acuta  studies  with 
norfluraxon: 

Acute  Onl,  Rat  (Male)  LD»:  9.3  g/kg. 
Toxicity  Category  rv. 

Acute  Deraial.  Rabbit  LCm  S20,000  mg/kg. 
Toxicity  Catagocy  IV. 

Acute  Inhalation,  Acceptable  study 
unavailable. 

Primvy  Bye  Irrilatiim,  Rabbit:  Toxicity 
Category  IV. 

Primary  Dermal  IrritatioQ,  Rabbit,  ooq* 
irritating:  Category  IV. 

Dermal  Sensitization,  Guinea  Pig,  technical 
oorflurmzon  at  0. 1  peroant  did  not  causa 
iensitixatiDn  in  males,  a  repeat  study  Is 
required  because  of  flaws  in  the  study. 

2.  A  90-day  rat  feeding  study  at 
nominal  dosages  of  0, 12.5, 25.0  and 
125.0  mg/kg/djiy.  There  weie  no 
significant  eftiacls  of  norflurazon  on 
survival,  body  weight,  body  weight  gain 
and  food  consumption  in  male  and 
bmale  rats  at  any  dose  leveL  At  the 


125.0  rog/kg/day  dose  level,  the 
following  efCscts  were  observed  at  13 
weeks:  an  increase  in  red  cell  cotmt  of 
19  percent  in  male  rats;  a  decrease  in 
alkaline  phosphatase  activity  of  36 
percent  and  42  percent  in  male  and 
female  rats,  respectively;  a  decreaae  in 
SCOT  activity  of  36  percent  in  female 
rats;  an  increase  in  liver  weight  of  14 
percent  and  12  percent  in  male  and 
female  rats,  respectively;  an  iocreaae  in 
thyroid  weight  of  96  percent  in  male 
rats;  and  an  increase  in  the  incidence  of 
hypertrophic  acinar  epithelium  and 
coUoid  depletion  of  the  thyroid  in  male 
rats.  At  the  25.0  mg/kg/day  level  after  13 
weeks  of  treatment,  thyroid  weight  was 
increesad  by  20  percent  in  male  rats 
with  an  increased  inddance  of 
hypertrophic  acinar  epithelium  and 
colloid  depletion.  In  addition,  red  cell 
count  was  increased  by  14  percent  in 
male  rats,  SCOT  was  decreased  by  10 
percent  in  female  lats,  aixl  liver  weight 
«ns  increased  by  14  percent  in  males. 
The  systemic  no-observable-efliBct-level 
(NQSL)  was  considered  to  be  12.50  mg/ 
kg/day  in  male  raU,  and  2S.0  mg/kg/diy 
in  ismale  rats.  The  systemic  knrast- 
efiact-level  (LEL)  was  considaied  to  be 
2S.0  mg/k^day  in  male  rats  based  on 
increased  red  cell  count,  increased 
thyroid  and  liver  weight,  and  iixneased 
Inddenoa  ofhypaitropic  acinar 
epitheliimi  and  coUoid  deposition  in  the 
thyroid.  The  STStemic  LEL  was 
oonsidersd  to  be  12Si)  mg/kg/day  in 
female  rats,  baaed  on  an  increesed  liver 
wei^t  and  Uver^to-body  weight  ratio. 
The  decreaaed  alkaline  phosphatase  and 
SCOT  activity  observed  in  females  at 
this  dose  were  of  unknown  biological 
significance. 

3.  A  6-month  dog  feeding  atudy  at 
dosses  of  0, 1.53, 5.02  and  14.27  mg/ 
kg/day  for  males  and  0, 1.58,  4.77  and 
17.75  mg/kg/day  far  females,  technical 
norflurazon  (99.2  percent  a.i.).  At  the 
mid-dose  level,  liver  weight  was 
increased  by  38  percent  in  male  dogs 
and  by  23  percent  in  female  dogs. 
Thyroid  weight  was  increased  by  33 
percent  in  mala  dogs  and  37  perc»nt  in 
fiamale  dogs  at  thoae  dose  levels.  Also, 
as  noted  at  the  mid-dose  level  there 
were  increases  of  cholesterol  in  both 
sexes  (23  to  40  percent  in  males,  6  to  34 
percent  in  femalss).  a  decrease  in  SOFT 
(36  to  38  percent  in  males,  13  to  20 
percent  in  females)  and  SCOT  (4  to  23 
percent  in  males,  13  to  23  percent  in 
fiamales).  At  the  highest  level,  similar 
changes  were  obsenrved  in  male  and 
female  dogs,  with  the  additional 
observation  of  a  decrease  in  red  cell 
count  in  female  dogs  (79  to  92  percent 
of  control).  The  systemic  NOEL  was 
determined  to  be  1.S3  mg/kg/day  for 


males  and  1.58  mg/kg/day  for  females. 
The  systemic  LEL  was  determined  to  be 
5.02  rog/kg/day  for  males  and  4.77  mg/ 
kg/day  for  females,  based  on  increased 
absolute  and  relative  liver  weight  and 
increased  cholesterol  in  both  sexes. 

4.  A  3-week  rabbit  dermal  study  with 
80  percent  norflurazon  wettable 
powder.  Dermal  applications  were  made 
at  doses  of  150  mg  (approximately  375 
mg/kg/day)  and  400  mg  (approximately 
1,000  mg/kg/day)  5  days  per  week,  6  to 
8  hoars  per  day,  for  the  3— week  study. 
The  systemic  NOEL  was  375  mg/kg/day 
for  males  and  females,  and  the  systemic 
LEL  was  1,0IK)  mg/kg/day  for  males  and 
females,  based  on  increases  in  alkaline 
phoaphatase  activity,  liver  weight  and 
liver  to  body  weight  ratio  in  both  sexes. 
The  dermal  NOEL  was  also  375  mg/kg/ 
day  for  both  sexes,  and  the  dermal  1^ 
was  1,000  mg/kg/<iay  for  both  sexes, 
beaed  on  sU^t  erythema  observed 
immediately  after  bandage  removal. 

5.  A  28^ay  rat  feeding  study  at 
dosages  of  0,  25.0, 50.0  and  250.0  mg' 
kg/day  with  a  NOEL  of  50.0  mo/kg/day . 
Ine  effect  was  hyperplasia  and 
hypertrophy  of  liver  and  higher  liver, 
kidney,  adrenal,  and  heart/body  weight 
ratios. 

6.  A  28-day  raouae  feeding  study  at 
doa^aa  of  0, 10.5,  31.5, 83.0,  and  37B.0 
mg/kg/day  with  a  NOEL  of  63.0  and 
378.0  va^kg/day  with  a  NOEL  of  63.0 
mg/kg/day  and  a  LEL  of  378.0  mg/kg/ 
day.  The  effect  was  diffused  and  smooth 
granular  livers  and  an  Increaae  in  the 
uver/body  weight  ratios. 

7.  A  cat  dennal  abaaq)lion  study  at 
dosages  of  0, 0.1, 1.0  and  10.0  mg/rat 
showing  that  no  more  than  O.l  percent 
of  applied  dose  was  absorbed  at  doses 
up  to  10  mg/rat 

8.  Cene  mutation  assays  in 
Salmonella  typhimurium  (strains  TA98, 
TAIOO.  TA1535,  TA1537  and  TA1S38), 
and  Sacchammyves  cereviaiae  (strain 
D4),  i'n  vitro,  in  the  absence  and 
presence  of  metabolic  activation 
(Arodor  1254  induced  lat  liver  S-9). 
Norflurazon  technical  at  concentrations 
ofO,  0.1, 1.0, 10. 100,  or  500  |ig/plate 
(non-activation)  and  concentratitms  of  0, 
0.1, 1.0, 10.0, 100  or  SOO  Mg/plate 
activation)  [1,000  |ig/plate  forTA1537 
in  a  second  assay]  showed  no  evidence 
of  mutagenicity  in  this  study.  There  was 
no  evidence  of  cytotoxicity  in  any  of  the 
strains  at  any  of  the  dose  concentrations 
used.  Positive  controls  appeared 
adequate  for  all  strains  except  TAIOO, 
where  positive  controls  in  the  absence 
and  presence  of  S-9  gave  less  than  2 
times  the  number  of  revertants  observed 
in  negative  controls.  In  the  absence  of 
data  demontreting  toxic  effects,  the 
highest  concentration  used  in  this  study 
is  inadequate  and  higher  concentrations 
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should  have  been  assayed.  In  an  in  vitro 
chromosomal  aberration  assay, 
norflurazon  did  not  caiise  a  clastogenic 
response  at  doses  of  63  to  SOO  Mg/ml  in 
the  absence  of  liver  S-9  and  at  doses  of 
125  to  1,000  |ig/ml  in  the  presencaof  S- 
9.  In  an  in  vitro  imscheduled  DNA 
synthesis  assay,  norflurazon  at  doses 
ranging  from  1  to  333  pg^ml  failed  to 
induce  unscheduled  DNA  synthesis  in 
primary  rat  hepatocytes. 

9.  A  developmental  study  in  rats  at 
dosages  of  0, 100,  200  and  400  mg/kg/ 
day  showed  no  maternal  or 
developmental  effects  at  400  mg/kg/day. 
Maternal  NOEL  was  <100  mg/kg/day; 
maternal  LEL  was  100  mg/kg/day,  based 
on  reductions  in  body  weight  for  the 
period  of  dosing  and  for  the  dosing  plus 
post-dosing  period. 

10.  A  developmental  study  in  rabbits 
at  dosages  of  0, 10,  30  and  60  mg/kg/day 
showed  maternal  body  weight  decreases 
at  60  mg/kg/day.  Developmental  effects 
seen  at  60  mg/kg/day  were  decreased 
fetal  weight  and  incomplete  ossification 
of  the  skull,  fore  and  hind  limb  middle 
phalanx,  metacarpal,  and  proximal 
epiphysis  of  the  tibia.  The  NOEL  for 
maternal  toxicity  was  30  mg/kg/day. 
The  NOEL  for  developmental  toxicity 
was  30  mg/kg/day. 

11.  A  three  generation  reproduction 
study  in  rats  at  dosages  of  0,  6.25, 18.75 
and  SI. 25  mg/kg/day  showed  no 
apparent  effects  on  reproductive 
performance  at  any  dose  level  tested. 

12.  A  chronic  toxicity  and 
carcinogenicity  study  in  Spiague- 
Dawley  rats  at  dosages  of  0, 6.25, 18.75 
and  51.25  mg/kg/day  for  104  weeks.  No 
significant  effects  of  technical 
norfltirazon  were  evident  for  survival, 
body  weight,  body  weight  gain,  or  food 
consumption  in  male  or  female  rats  at 
any  dose  level  tested.  At  the  18.75  mg/ 
kg/day  dose,  liver  weight  was  increased 
by  17  percent  and  13  percent  in  males 
and  females  at  52  weeks  and  at  51.25 
mg/kg/day  by  24  percent  and  27  percent 
in  both  sexes.  At  104  weeks,  liver 
weight  was  increased  by  12  to  14 
percent  in  both  males  and  females,  and 
kidney  weight  by  16  to  39  percent  vs. 
controls.  The  weight  of  the  thyroid  was 
also  increased  at  the  51. 2S  mg/kg/day 
dose  in  male  rats  at  104  weeks.  An 
increased  incidence  of  hydronephrosis 
was  observed  in  high  dose  male  rats  at 
52  weeks  vs.  control,  while  the 
incidence  of  nephritis  was  increased  in 
male  rats  (terminal  sacrifice  plus  dying 
on  test)  at  the  51.25  mg/kg/day  dose. 
The  incidence  of  tubular  casts  was 
increased  in  female  rats  at  the  high  dose 
in  those  rats  surviving  to  study 
termination.  Other  microscopic 
alterations  observed  at  the  high  dose 
included  an  increased  incidence  of 


parathyroid  hyperplasia  (both  sexes), 
hemosiderin  pigment  deposition  in  the 
spleen  (males  only)  and  liver  (both 
sexes),  and  endometritis  and  squamous 
metaplasia  of  the  uterus  (females). 

The  systemic  NOEL  was  determined 
to  be  18.75  mg/kg/day  for  both  sexes. 
The  systemic  LEL  was  determined  to  be 
S1.2S  mg/kg/day  in  both  sexes,  based  on 
the  increased  kidney  weight  and 
accompanying  microscopic  pathologic 
changes,  as  well  as  the  increase  in  liver 
weight  in  male  and  female  rats  and  the 
increase  in  thyroid  weight  in  males. 
There  was  no  evidence  of 
carcinogenicity  for  norflurazon. 

13.  A  carcinogenicity  study  in  CD-I 
HaM/ICR  Swiss  mice  at  dosages  of  0, 
12.8,  58.7  and  218.8  mg/kg/day 
technical  norflurazon  in  the  diet  for  100 
to  104  weeks.  No  significant  effects  were 
observed  on  body  weight,  body  weight 
gain,  clinical  toxicity,  and  food 
consumption  at  any  dose.  Liver  weight 
was  increased  by  9  percent  and  IS 
percent  in  male  and  female  mice  at  the 
56.7  mg/kg/day  dose,  and  by  27  [lercent 
and  21  percent  at  the  218.8  mg/l^day 
dose,  respectively.  The  liver  to  body 
weight  ratio  was  increased  by  19 
percent  and  4  percent  in  male  and 
female  mice  at  the  58.7  mg/kg/day  dose, 
and  by  43  percent  and  19  percent  at  the 
218.8  mg/kg/day  do«e,  respectively. 
Increased  incidence  of  enlarged  spleen, 
nephritis,  swollen/enlarged  liver,  and 
nodular  enlargement  of  the  liver  were 
observed  in  high  dose  male  mice,  while 
increased  incidences  of  pyelonephritis, 
enlarged  liver,  and  cystic  ovaries  were 
observed  in  high  dose  female  mice. 
Carcinogenic  potential  was  evidenced 
by  an  increased  incidence  of  hepatic 
adenoma  and  combined  adenoma/ 
carcinoma  in  high  dose  male  mice. 

The  systemic  NOEL  was  determined 
to  be  12.8  mg/kg/day  for  male  mice,  and 
58.7  mg/kg/day  for  female  mice.  The 
systemic  LEL  was  determined  to  be  58.8 
mg/kg/day  for  male  mice,  based  on  the 
increased  incidence  of  enlarged  spleen, 
increased  absolute  and  relative  liver 
weight,  and  increased  incidence  of 
nephritis.  The  systemic  LEL  was 
determined  to  be  218.8  mg/kg/day  for 
female  mice,  based  on  the  increased  - 
incidence  of  enlarged  liver  and  cystic 
ovaries,  the  increased  absolute  and 
relative  liver  weight,  and  the  increased 
incidenc:e  of  pyelonephritis. 

14.  A  rat  metabolism  study  at  single 
oral  doses  of  2  or  110  mg/kg.  a  single  i.v. 
dose  of  2.0  mg/kg,  or  a  single  oral  dose 
at  2  mg/kg  after  animals  had  ingested 
0.1  mg/kg  for  14  days  showed  that  less 
than  1.0  percent  of  the  administrated 
dose  remained  96  hours  after  dosing. 
Thirteen  metabolites  were  isolated. 
Norflurazon  appeara  to  be  metabolized 


by  N-demethylation,  displacement  of 
the  chlorine  atom  by  glutathione, 
glutatione  attack  on  the  aromatic  ring, 
and  replacement  of  the  chlorine  atom 
with  hydrogen.  Norflurazon  appeara  to 
be  rapidly  absorbed  from  the 
gastrointestinal  tract  and  extensively 
metabolized. 

The  Agency's  Health  Effects  Division 
Peer  Review  Committee  classified 
norflurazon  as  a  Group  C,  possible 
human  carcinogen,  based  on  the  criteria 
in  the  Agency's  Guideline  for  the 
Classificatien  of  Carcinogens  (51  F1? 
33992-34003,  September  24. 1986)  and 
the  statistically  significant  increase  in 
comparison  to  controls  in  hepattx»llular 
adenomas  and  combined  hepatocellular 
adenomas  and  carcinomas  in  male  CD- 
1  mice  as  well  as  the  statistically 
significant  positive  trend  for 
hepatocellular  adenomas  and  combined 
adenomas  and  carcinomas. 

That  committee  also  recommended 
that  for  the  purposes  of  risk 
characterization  the  Reference  Dose 
(RiD)  approach  should  be  used  for  the 
quantification  of  human  risk.  This 
recommendation  was  supported  by  the 
presence  of  only  benign  tumors  in  only 
one  sex  of  one  species  at  one  dose  level, 
and  adequate  but  negative  mutagenicity 
data  and  no  positive  analogues.  EPA 
believes  norflurazon  poses  a  negligible 
cancer  risk  to  humans. 

Since  the  coirunittee's  review,  the 
Agerury  has  reevaluated  the  gene 
mutation  assay  in  Salmonella 
typhimurium,  strain  TAlOO  and 
determined  that  it  was  inadequate. 
Sandoz  Agro,  Inc.  has  agreed  to  submit 
a  repeat  study  by  August  15, 1996.  The 
Agency  does  not  believe  that  the  study 
would  significantly  change  the  risk 
analysis  for  the  use  of  norflurazon  in  the 
culture  of  alfalfa,  as  proposed  in  the 
sublect  petition. 

Using  a  100-fold  safety  factor  and  the 
NOEL  of  1.53  mg/kg/day  determined  by 
the  most  sensitive  species  (the  tS-month 
dog  feeding  study),  the  RfD  is  0.02  mg/ 
kg/bwt/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  &x»n  the 
established  and  the  proposed  tolerances 
is  0.002041  and  utilizes  10.2  percent  of 
the  RfD  for  the  overall  U.S  population. 
The  exposure  of  the  most  highly 
exposed  subgroup  in  the  population, 
non-nursing  inhnts.  is  0.009356  mg/kg/ 
bwt/day  and  utilizes  46.8  percent  of  the 
RfD. 

In  a  worst  case  estimate  of  dietary 
exposure  with  all  residues  al  tolerance 
level  and  100  percent  of  the 
commodities  assumed  to  be  treated  with 
norflurazon  is  minimal  for  alfatfe 
commodities  and  does  not  exceed  the 
RfD  for  any  of  the  subgroups. 
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Because  (favelopmental  effects  irvere 
seen  in  the  rabbit  developmental  study, 
the  Agency  assessed  acute  dietary  risk 
bom  developmental  efTects  for  the 
subgroup  females  [13+  years)  the  only 
appropriate  group  of  acute  dietary 
concern.  The  Margin  of  Exposure 
(MOE),  a  measure  of  how  closely  the 
high-end  exposure  comes  to  the  NOEL, 
was  calculated  as  the  ratio  of  the  NOEL 
to  the  exposure  and  determined  to  be 
3,000.  The  Agency  is  not  generally 
concerned  unless  the  MOE  is  below  lOO 
when  based  upon  data  generated  in 
animal  studies. 

Previous  tolerances  have  been 
established  for  norflurazon  in  almonds, 
hulls  and  nutmeat;  apples;  apricots; 
asparagus;  avocados;  blackberries; 
blueberries;  cattle,  fat.  meat,  and  meat- 
by-products  (mbp);  cherries;  citrus  fruit; 
cottonseed;  cranberries:  filberts;  goats, 
fet,  meat  and  mbp;  grapes;  hogs,  fet, 
meat,  and  mbp;  hops,  green:  horses,  fe(, 
meat,  and  mbp;  milk;  nectarines; 
peaches;  peanuts;  peanut  hay,  hulls  and 
vines;  pecans;  pears;  plums  (fresh 
prunes);  poulti^,  bl,  meat  and  mbp; 
raspberries;  sheep,  fet,  meat  and  mbp; 
so^wans,  fbrage  and  bay;  and  walnuts. 
The  metabolism  of  norflurazon  in  plants 
is  adequately  understood.  MelaboUsm  of 
norflurazon  in  livestock  has  been 
studied  and  tolerances  for  livestock 
commodities  have  been  established.  A 
ruminant  study  adequately  identified 
the  metabolites  in  milk,  liver  and 
kidiray.  Norflurazon  was  not  detected  in 
ruminant  milk  or  tissue,  and  total 
radioactive  residues  in  fat  and  muscle 
were  <0.01  part  per  million  (ppm). 

The  nature  of  the  residue  is 
adequately  understood,  and  an  adequate 
analytical  method,  gas  chromatography 
using  electron  capture  detection,  is 
available  for  enforcement  purposes. 
Because  of  the  long  lead  time  from 
establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual,  Vol.  0,  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow,  Public  Information 
Branch,  Field  Operations  Division 
(75060),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number. 
Rm.  242,  CM  *2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)  305- 
4432. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  public  health. 


Registratioa  for  use  in  the  culture  of 
alfalb  will  be  conditioned  on  the  basis 
that  Sandoz  Agro,  Inc.,  the  registrant 
will  submit  an  acute  inhalation  study,  a 
mutagenicity  study  and  a  dermal 
sensitization  study.  These  studies  are 
replacement  studies  for  studies  that 
were  determined  to  be  inadequate 
during  the  Agency's  review  of 
norflurazon  for  a  Reregistration 
Eligibility  Decision  (presently  not 
issued).  There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical.  Therefore, 
the  tolerances  are  established  as  set 
forth  below. 
Any  person  adversely  affected  by  this 

3lation  may,  within  30  days  after 
ication  of  this  document  in  the 
Federal  Registar,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
flied  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  tiie 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number  [PP 
9F3766/R2254I  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  liesources  Branch,  Field 


Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1S21  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Oocket^pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  primed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
bwinning  of  this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)].  Under  section  3(0,  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  mine,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  Stats,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  plaimed  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  ?R  58093, 
October  28. 1993),  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
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Executive  Ordar  12898  (5»FR  7829. 
February  16. 1994). 

Under  5  U.S.C  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  A  of  Pub.  L.  104-121. 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  (^neral  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Regiater. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  Administrator  has 
determined  that  regulations  establishing 
new  tolerances  or  raising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  explaining  the 
factual  basis  for  this  determination  was 
published  in  the  Federal  Register  of 
May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  ISO 

Enviromnental  protection. 
Administrative  practice  and  procedure, 
Agrictiltural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  18, 1996. 
Daniel  M.  Barolo, 
Dinctor,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  be 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371 

2.  In  §  180.356,  the  table  is  amended 
by  adding  alphabetically  the  entries  for 
Alfalfa,  forage:  Alfalfa,  hay;  Alfalfa, 
seed;  Cattle,  liver;  Goats,  liver;  Hogs, 
liver;  Horse  liver;  and  Sheep,  liver,  and 
by  revising  the  entries  for  Cattle,  mbyp; 
Goats,  mbyp:  Hogs,  mbyp:  Horse,  mbyp: 
and  Sheep,  mbyp:  to  read  as  set  forth 
below: 

liaaasa   Noiflum>n;lotaranee«tor 


ConvnodMy 


Parts  per 


CofTvnodly 


Parts  per 


AllaHa.aeed  . 


0.1 


uane,  sver 

CaMe,  mbyp  (except  tver) 

0.2S 
0.1 

Goats,  llvef 

• 
0.25 

0.1 

Hogs,  tver  — 

Hogs,iT*w>(e«!eptliver).... 

0.2S 
0.1 

Horses,  IKw  ._ _ 

Horses.  nOyp  (excepl  kveO 

025 

0.1 

Sheep,  tver 

Sheep.  Ritjyp  (excepl  tvsc)  — 

0.25 
0.1 

(FR  Doc  96-19082  Filed  7-26-96:  8:45  am) 


Alfalfa,  tofSQe ... 
,h«y 


3.0 
5.0 


40  CFR  Part  180 

[PP  SE04443/R22S8;  FRL-63W-q 

RIN  2070-AB7a 

1,1-0ifluoF0«ltian«;  Totafane* 
Exemption 

AOENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACnOM:  Final  rule. 

StiMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  1,1- 
difluoroethane  (CAS  Reg.  No.  75-37-6) 
when  used  as  an  inert  ingredient 
(aerosol  pwpellani]  in  aerosol  pesticide 
formulations  used  for  insect  control  in 
food-  and  feed-handling  establishments 
and  animals.  The  Dupont  Company 
requested  this  regulation  pursuant  to  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  July  29, 1996. 
ADDRESSES  Written  objections, 
identified  by  the  document  control 
number,  [PP  SE04443/R22581  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Envirorunental  Protection  Agency,  Rm. 
M3708. 401  M  Sl,  SW.,  Washiiigton,  DC 
20460.  A  copy  pf  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  ^ould  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7S06C),  Office  of 
Pesticide  Programs,  Enviraxunental 


Protection  Agency.  401  M  St.  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132,  CM  «2, 1921  Jeflerson 
Davis  Hvfy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
PitUburgh,  PA  15251. 

A  copy  of  objections  and  heazing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
formal  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (PP  5E04443/R2258). 
No  Confidential  Business  Infomution 
(CBI)  should  be  submitted  through  e- 
mail.  Electronicconunents  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
dociunent. 

FOn  FURTHER  INFORMATION  CONTACT  By 
mail:  Amelia  M.  Aderto,  Registration 
Support  Branch,  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Westfield  Building  North,  6th  Fl.  2800 
Crystal  Drive,  Arlington.  VA  22202, 
(703)  308-8375;  e-mail: 
acierto.ameliadepamail.epa.gov. 
SUPPI.EIIEKTARY  INFORMATION:  In  the 
Federal  Register  of  June  4, 1996  (61  FR 
28118),  EPA  issued  a  proposed  rule 
(FRL-S371-5)  that  gave  notice  that  The 
Dupont  Company,  1007  Market  Street. 
Wilmington.  DE  19898  had  submitted 
pesticide  petition  (PP)  5E04443  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e).  propose  to  amend  40 
CFR  180.1001(c)  and  (e)  by  establishing 
an  exemption  frt>m  the  requirement  of  a 
tolerance  for  residues  of  1,1- 
difluoroethane  (CAS  Reg.  No.  75-37-6) 
when  used  as  an  inert  ingredient 
(aaroso7  propeUant)  in  pesticide 
formulations  used  for  insect  control  in 
food-  and  feed-handling  establishments 
and  animals. 

Inert  ingredients  ore  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
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not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  eflicacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickaneis  sudi  as 
cairagsenan  and  modified  cellulose; 
watting,  spraading.  and  disperdng 
agents;  prapaliaBts  in  aarotal 
dtspansars;  inicmMKTapmlating  iginli. 
and  emukifiats.  The  taim  "tamt"  i«  not 
iatwdad  to  inpiy  nommdcHy,  th* 
iny  wBaiil  M«y  or  i—y  not  b» 
cheaicaHy  ttlva. 
llMmiMnaDGa 
for  tainal  tD  in  aM«n  cc 
woM  tonal 


IhadMa 


hmabna 


mkmtatr 


atmU 


■hImIimI  ■!<!  itlai  iinit  In 


*•  anpsHd  i^i.  Buad  on  Hw  dirti 


wffi 


^tlM 
iaaiMfirtbhalow. 

Any  panaa  ademriy  aflKtMi  fay  thU 
fagilitkw  m^  witUs  AwMl  28.  UM6. 
ftla  writtaa  obiaclhiM  and/or  nquaat  a 
haHti«  with  dM  HaniBg  Oarit.  at  tfaa 
addraaaBtvan  abora  (40  CPU  17S.20).  A 
copy  of  UM  obfadiaas  and/or  haaring 
nqoaals  filad  vridi  dM  Hairiiv  Oatk 
should  be  submitted  to  Iba  OPP  dockal 
for  this  mlamaking.  The  ob)ectiana 
subniitlsd  mual  specify  the  praviaians 
of  the  ragulatian  deonad  otqactionabls 
and  the  grounds  for  the  ot>)ectians  (40 
CFR  178.25).  Each  objection  must  be 
accranpanied  by  the  fee  prvscribed  by 
40  CFR  180.330).  If  a  bearing  is 
requested,  the  obfectiana  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requeated,  the 
requestor's  contentions  on  such  issues, 
and  a  sununaiy  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
materia]  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identiGed  by  ttie 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(8)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
insertO  niunber)  (including  objections 
and  hearing  requests  submitted 
electronically  as  described  below).  A 


public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI  is  available 
for  public  inspection  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
\agil  holidays.  The  public  record  is 
located  in  Room  1132  of  the  Public 
Respooaa  and  Pngnm  Resourcas 
Branch,  Piaid  Opaiatians  Divialon 
(7Sa6C3,  Offloe  irfPiaticida  Programs, 
Enviramnanial  Pratacdon  Agincy, 
Ctysial  Malt  M,  1B21  Mflnxn  Davis 
Mgbway.  Aittngtan,  VA. 

A  oopy  of  dactraoic  ab|ectiaa«  and 
haaib«  nqnaats'Mad  wHh  dM  Hsaiiag 
Chck  can  ba  saot  dhacdy  to  EPA  at: 

opp-doGket^a|ianian.sp&0OT. 

A  capy  of  •lectronic  obiactieaa  and 
having  raquaata  mad  wMi  Um  ~ 
daifc  nraat  ba  sobomad  aa  SB  ASCn 
aroldlngtliauaaofapaclalctoaLlaw 
and  aqr  ia^  af  anemiliaa. 

Iha  oflkW  laoanl  far  Uria 
lahwating.  la  waM  aa  tha  pahllr, 
veisiaB,  as  daaoibad  afaova  wiB  be  kept 
in  paper  feiB.  Accndln^,  HPA  wlB 
tnnafca  all  ooaananlB  laoaivad 
alactranica^  into  niiBlad,  jMpar  iaim 
as  tfaay  an  laoatvad  and  will  plaoa  tiie 
paper  coidaa  In  tha  nth  lal  lAiiialiliig 
recofd  lAich  wiU  afao  indnda  ali 
ooamiants  aahmitlad  dlracdy  In  writing. 
The  oiBdal  nilamditaig  raooid  is  tha 
paper  recocd  naintainad  at  the  Virginia 
addresa  in  "ADDISSSES"  at  the 
beginning  of  this  documant 

Under  ExacutiTe  Order  12am  (58  FR 
5173S,  October  4, 1903),  die  Agency 
must  determine  wfaether  tlie  regulatory 
action  is  "significant"  and  thetefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatoy  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
aactioo  3(0,  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
mora,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroiunent,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  vdth  an  action  taken  or 
plaimed  by  another  agency:  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs:  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 


rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
l^  Executive  Order  12875  (58  FR  58093, 
October  28, 1993),  entitled  Enhancing 
the  Intergovernmental  PartnaraUp,  or 
special  consideration  as  raquired  by 
Executive  Order  12898  (59  FR  7829, 
Fafaraaiy  18, 19B4. 

Pwsuant  to  tha  raquiramants  of  tha 
Ragulalory  FlexibiMty  Act  (5  U.S.C 
8«H-ei2),  die  Administrator  has 
determined  that  regulations  establishing 
new  tolerances  or  raising  tolerance 
lavali  or  eatahliaUng  examptloas  bom 
ilii—iaili  ilii  niit  haiin  n 
aanandc  impact  on  a 
anmbir  of  aanil  antitlea.  A 
cmrtaiiriwg  tha  factual  baaia 
far  thia  oartficadan  WM  pubUshad  in 
tha  Fadaral  ■  I  gill     of  May  4, 1981  (46 
FR  24950). 

Under  5  U.S.C  8in(aXlXA)  of  dia 
AdrainiatnUve  Proosdme  Act  (APA)  aa 
aaundad  by  die  SmaH  Buainaas 
Ragulatoiy  Enfarosmant  Fabnaaa  Act  of 
1906  (TMe  B  of  Pok  I.  104-121, 110 
SlaL  847),  EPA  aidnnitlad  a  repot 
containing  this  rule  aad  other  tequirad 
inibrmatian  to  tha  U.S.  Senate,  die  U.S. 
House  of  Repiesantatrves  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publicatton 
of  die  rufe  in  today's  Fadaral  lagialar. 
This  rule  is  not  a  "major  rule"  aa 
defined  by  5  U.S.C  804(2)  of  die  APA 
as  amended. 

Lfat  of  Sabfeds  in  40  CFR  Part  ISO 

Environmental  protection. 
Administrative  practioe  and  procedura. 
Agricultural  coounodities.  Pesticides 
and  pests.  Reporting  and  recoidkeeping 
requirements. 

Oilsd:  July  18,  lOM. 


Dinctot.Offkei^PaticidePmgmna. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  1S0-(AMENDEiq 

1.  The  authority  citation  for  part  ISO 
continues  to  read  as  follows: 
Aatharity:  21  U.S.C  346a  and  371. 

Z.  In  $  180.1001  the  table  to  paragraph 
(c)  and  paragraph  (e)  is  amended  by 
adding  alphabetically  the  inert 
ingredient,  to  read  as  follows: 
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S180.1(X)1    Exemptlofls  Inxn  ttw 
requiramenl  of  a  tolerance. 


(c)* 


Inert  ingredients 


Limits 


1,1-OifluoTOethane  (CAS  Reg.  No.  76-37-6)  . 


Fw  aefosol  peslidde  formula-    Aeiosol  prapeianl 
tions  used  for  insect  control 
in   lood-   and   leed-liandling 
establi&hments  and  animals. 


(e)' 


Inert  ingredients 


Umils 


1,1-Oilluoroelhane  (CAS  Reg.  No.  75-37-6)  . 


For  aerosol  pesticids  lonnula-    Aeiosol 
tions  used  tor  insect  conHal 
in   food-   and   feed-handing 
estalilishmenis  and  animals. 


IFR  Doc.  96-19084  Filed  7-26-96:  8:4S  ami 
eauNG  cooE  asas-a-F 


40  CFR  Part  271 

tFnL-6642-7] 

Final  Authorization  of  State  Hazardous 
Waate  Management  Program:  Kansas 

AOBKY:  Environmental  Protection 

Agency  (EPA). 

ACIKM:  Immediate  final  rule. 

SIMMARY:  Kansas  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (hereinafier 
RCRA).  The  Kansas  revisions  consist  of 
provisions  contained  in  federal  rules 
promulgated  between  July  1, 1986  to 
June  30, 1992.  These  requirements  are 
listed  in  Section  B  of  this  document. 
The  EPA  has  reviewed  the  Kansas 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  the  Kansas  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  the  EPA 
intends  to  approve  the  Kansas 
hazardous  waste  program  revisions, 
subject  to  authority  retained  by  the  EPA 
under  the  Hazardous  and  SoUd  Waste 
Amendments  of  1984  (hereinafter 
HSWA).  The  Kansas  application  for 
program  revision  is  available  for  public 
review  and  comment. 
DATES:  Final  authorization  for  Kansas 
shall  be  effective  September  27, 1996, 
unless  the  EPA  publishes  a  prior 


Federal  Register  action  vrithdrawing 
this  immediate  final  rule.  AH  comments 
on  the  Kansas  program  revision 
application  must  be  received  by  the 
close  of  business  August  28, 1996. 
ADDRESSES:  Written  comments  should 
be  sent  to  Ms.  Pat  Price,  Iowa  RCRA  & 
State  Programs  Branch.  U.S. 
Environmental  Protection  Agency 
Region  7,  726  Minnesota  Avenue, 
iCansas  City.  Kansas  66101  (913/551- 
7592).  Copies  of  the  Kansas  program 
revision  application  are  available  for 
inspection  and  copying  during  normal 
business  hours  at  the  following 
addresses:  Bureau  of  Waste 
Management,  Kansas  Department  of 
Health  and  Environment,  Forbes  Field, 
Topeka,  Kansas  66620-0001  (913/296- 
1600);  U.  S.  EPA  Headquarters  Library, 
PM  211A,  401  M  Street,  S.W., 
Washington,  D.C.  20460  (202/382- 
5926);  U.  S.  EPA  Region  7  Library,  726 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101  (913/551-7241). 
FOR  FURTHER  INFORMATION  COtfrACT:  Ms. 
Pat  Price.  U.S.  EPA  Region  7,  726 
Minnesota  Avenue,  Kwsas  City,  Kansas 
66101  (913/551-7592). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  federal 
hazardous  waste  program.  The 
Hazardous  and  SoUd  Waste  Amendment 
of  1984  (Public  Law  98-616,  November 


8. 1984.  hereinafter  HSWA)  allows 
states  to  revise  their  programs  to  tiecoiiie 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C  6926(g),  and 
fater  apply  lor  final  authorization  fior  tlie 
HSWA  requirements. 

In  accordance  with  40  CFR  271.21, 
revisions  to  state  hazardous  waste 
programs  are  necessary  when  federal  or 
state  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  state  program 
revisions  are  necessitated  by  changes  to 
the  EPA's  regulations  in  40  CFK  parts 
124,  260-266,  268.  270,  273  and  279. 

B.  Kansas 

Kansas  initially  received  final 
authorization  for  its  base  RCRA  Program 
effective  October  17. 1985  (50  FR 
40377).  Kansas  received  authorization 
for  a  revision  to  its  program  effective  on 
June  25, 1990,  for  Non-HSWA  Clusters 
I  and  n  (55  FR  17273).  Kansas  received 
additiotial  approval  for  a  revision  to  its 
program  effective  on  August  15, 1994, 
for  Non-HSWA  Clusters  IH,  IV,  V,  and 
HSWA  Cluster  I  (59  FR  30528).  Kansas 
submitted  a  final  application  for 
additional  program  approval  on  April 
16, 1996,  for  Non-HSWA  Cluster  VI, 
HSWA  Cluster  U.  and  RCRA  Clusters  I 
and  n.  Kansas  is  seeking  approval  of  its 
program  revisions  in  accordance  with 
40  CFR  271.21(b)(3). 

The  EPA  has  reviewed  the  Kansas 
application  and  has  made  an  immediate 
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final  decision  that  the  Kansas  hazardous  available  for  inspection  and  copying  at 

waste  program  revisions  satisfy  all  of  the  locations  indicated  in  the 

the  requirements  necessary  to  qualify  AOOnCBMS  section  of  this  document, 
for  final  authorization.  Consequently,  Approval  of  the  Kansas  program 

the  EPA  intends  to  grant  final  revisions  shall  become  effective  in  sixty 

authorization  for  the  additional  program  (60)  days,  unless  an  adverse  comment 

modifications  to  Kansas.  The  public  partaining  to  the  sute's  revisions 

may  submit  written  comments  on  EPA's  discussed  in  this  document  is  received 

immediate  final  decision  up  until  by  the  end  of  the  comment  period.  If  an 

August  28, 1996.  Copies  of  the  Kansas  adverse  comment  is  received,  the  EPA 

application  for  program  rovisioiis  ara  vrill  publish  either:  (1)  a  withdrawal  of 

Federal  laquiianMni 

CtMcWsl  3S— CaMan«i  List  Waste  Reatridlana,  July  8. 1967,  S2  FR  26760-2S79Z,  as  airland- 
ed on  OcWmt  27. 1167,  52  FR  412S6-41296. 

ChacUal  42— Eiosplian  RapankiQ  lor  Smri  Quamily  Qanaralon  ol  Hazardous  Waste,  S<p- 
iMiAar  23. 1967,  52  FR  368M-asa08. 

OnddW  440-HSWA  CodWcaUnn  Rule  2  (Pannll  ModWclion),  D«»*ar  1,  1967.  52  FR 
45788-467S9. 

CiMCMsl  44E— HSWA  Codfcalian  Rule  2  (Pemit  as  a  SNeU  Provision),  December  1,  1967. 
52  FR  45788-45799. 

OMcWst  44F-^4SWA  CodHcation  RKs  2  (Pannll  CondWon  to  Prolw:!  Human  HeaMi  and  the 
Enviiamanq.  OaoecniMr  1,  1987, 52  FR  4S78S-457S9. 

OMdiM  44Q-t1SWA  CodMcaton  Rule  2  (Poat-Ctosure  Pamiils),  Deoamber  1.  1967,  52  FR 
4S788-45799. 

CiMcMsl  48-Fannar  Examplions:  Technical  Comctions,  July  19, 1968,  53  FR  27164-27166 

CtieddBl  50-ljml  Oaposal  neiWclloni  tor  First  TNrd  SchadiMd  Wastes,  August  17,  1968, 
S3FR311^8-3122^a3alnandadonFetIruary^7.  1969,  54  FR  8264-6266. 

Chaddist  52— Hazardous  Watta  Management  System;  Standmia  tor  HazanJous  Waste  Stor- 
age and  Traolmanl  Tank  Systems,  September  2,  1988,  53  FR  34079-34087. 

Cheddst  62— Land  IMpasal  Restriclions  Amamtnanls  to  Fint  TNrd  SctieduM  WMiae,  May 
2,  1989.  54  FR  18836-18838. 

ChacMM  63— Land  Disposal  ResMclians  tor  Second  Third  Stfieduled  Wastes,  June  23,  1969, 
54  FR  266M-266G2. 

ClwcMist  64  Delay  of  Ctoaure  Period  tor  Huardous  Waste  Management  FacHHes,  August  14, 
1969,  54  FR  33376-33366. 

Chaddist  65— MMng  Waste  E)K*ialon  I.  Saptambar  1, 1689, 54  FR  36S6e-3e642 

ChecMM  66— Land  Disposal  Rastridiona;  Corrsdian  to  the  Fnt  Third  Scheduled  Wastes,  Sep- 
tember 6. 196B,  S4  FR  36867,  as  amended  on  June  13,  1990,  56  FR  23936. 

Cheddist  67— Taaling  and  Monitoring  Adivilies,  September  29. 1969. 54  FR  40260-Me69  

Checklist  6a-RaportaUe  Quanlily  Ac|uelnient  Methyl  Bromide  Produdton  Wastes,  October  6. 
1989.  54  FR  41402-41406 

Checklist  69— Reportable  QuHKily  A^ustment,  December  11,  1966,54  FR  50668-50979  

Checklist  70— Ctanges  to  Part  124  Not  Accounted  for  by  Presanl  ChecMists.  Apr*  1,  1963,  48 
FR  14146-14296:  June  30.  1963,  46  FR  30113-30115;  July  26,  1988.  53  FR  28118-28157; 
SepHmber  26, 1986.  S3  FR  37396-37414;  January  4,  1988,  54  FR  246-2Sa 

ChacMM  71— Mkiiig  Waste  Exduston  II.  January  23,  1990,  56  FR  2322-2364  — 

ChacMtot  72-ModMcalton  ol  F019  Usang,  Fatouary  14.  1990, 55  FR  5340-6342 -.... 

Checklist  73— Testing  Mid  Monitonng  Activities;  Tachntoal  Corrections.  March  9,  1990,  56  FR 
894A-8950. 

Chectotst  74— Tooddty  Characteristic  Revisions.  March  29.  1990,  56  FR  11798-11877,  as 
amended  on  Jine  29. 1990,  56  FR  26986-26998. 

ChacUM  75— Listing  ol  l.l-Dimelhyfiydrazine  Production  Wastes,  May  2, 1990,  55  FR  18498- 
18506. 

ChacMM  76— Criteria  tor  Listing  Toxic  Wastes;  Techntoal  Amendment,  May  4,  1990.  56  FR 
18726. 

Cheddist  77— HSWA  Codillcalton  Ruto  2,  Double  Liners;  Conedion,  May  9,  1990.  56  FR 
19262-19264. 

ChscWat  7S-Land  Disposal  Heslrictiona  tor  Third  Third  Schediied  Wastes,  June  1,  1990.  56 
FR  22520-22720. 

ChackM  79— Organic  Air  Emiaaion  Standards  tor  Praoees  Vents  and  Equipnianl  Leaks.  June 
21. 1980,  55  FR  25454-25519. 

ChsiMst  80— Toncily  Charactenstic;  Hydmcartxin  Recovery  GperaMons.  October  5,  1990,  56 
FR  40634-40837,  as  amended  on  Febniary  1,  1991,  at  56  FR  3878,  and  Apr«  2,  1991,  at  56 
FR  13406-13411. 

CheddM  81— Petroleum  Reinery  Primary  and  Secondary  OlVWater  SoMs  Separalton  Skidge 
UsUngs  (F037  and  F038),  Novairtiar  2,  1990,  56  FR  46364-46387,  as  amended  on  Decem- 
ber 17,  1990  at  56  FR  51707. 

CheddM  82— Wood  Piasarving  Ustings,  Deosmber  6, 1990.  56  FR  50450-50400 

ChsckM  83-Land  Oiaposal  Restrictions  tor  Third  Third  Schadutod  Wastes;  Technical  Amend- 
msnla.  January  31, 1981. 56  FR  3864-3B28. 


the  immediate  final  dedsitm,  or  (2)  a 
notica  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  eflisct  or 
reverses  the  decision. 

On  September  27, 1996,  Kansas  will 
be  authorized  to  carry  out,  in  lieu  of  the 
federal  program,  those  provisions  of  the 
state's  program  which  are  analogous  to 
the  following  provisions  of  the  federal 
program. 


Kansas  legUMton 


28-31-2(a),  2e-31-4(b)(4).  2e-31-8<a),  28- 

31-14. 28-31-6(a). 
28-31-4(0(4). 

28-31-9(a). 

28-31-8(a). 

2&-31-«(a). 

28-31-«(a).  • 

28-31-4(a),   2»-31-8(a).   28-31-14,   26-31- 

9(a). 
28-31-8(a).  28-31-8(b).  28-31-14. 

2»-31-2(a).  28-31-6(a),  26-31-9(a). 

28-31-14. 

28-31-14. 

28-31-8{a),  2»-31-8(a). 

26-31-3(a). 
28-31-8(b),  28-31-14. 

28-31-2(a),  26-31-3(4. 
26-31-3(a). 

26-31-3(a). 
28-31-9(a). 


28-31-2(a),  28-31-3(a),  28-31-4(b). 

28-31-3(8). 

28-31-2(8),  28-31-3(8). 

28-31-3(8),  28-31-8(8).  28-31-14. 

26-31-3(8). 

26-31-3(8). 

28-31-6(8). 

28-31-3(8).  26-31-4(8),  28-31-4  (a)  and  (e). 

28-31-8(8),  28-31-14,  28-31-9(8). 
28-31-2(8),  28-31-3(8),  28-31-8(8),  28-31- 

9(8). 
28-31-3(8). 

26-31-3(8). 


26-31-2(8),  28-31-3(8).  28-31-4(8).  28-31- 

8(a),  28-31-9(8). 
28-31-3(8).  26-31-4(8),  28-31-14. 
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Federal  requirement 

Chaddist  84— Toxicity  Characteristic:  ChtoroHuorocarbon  Refrigerams,  Febniary  13.  1991.  56 

FR  5910-5915. 
Checklist  86— Removal  of  Strontium  Sulfide  Irom  the  List  ol  Hazardous  Wastes:  Technical 

Amendment.  Febniary  25, 1991,  56  FR  7567-7568. 
Checklist  87— Organic  Air  Emission  Standards  lor  Process  Vents  and  EquipmenI  Leaks;  Ted>- 

nical  Amendment,  April  26.  1991,  56  FR  19290. 

Checklist  88— Administrative  Slay  lor  K069  Listing,  May  1,  1991,  56  FR  19951  

Cheddist  89 — Revision  to  ttte  Petroleum  Relining  Primary  and  Secondary  OH/Water/SoMs 

Separation  Sludge  Listings  (F037  and  F038),  May  13.  1991.  56  FR  21955-21960. 

Checklist  90— Mining  Waste  Exclusioo  III,  Juno  13,  1991.  56  FR  27300-27330 _... 

Checklist  91— Wood  Preserving  Listings,  June  13,  1991.  56  FR  27332-27336  

Checklist  92— Wood  Preserving  Listings:  Technical  Corrections,  July  1.  1991.  56  FR  30192- 

30196. 
Checklist  95— Land  Disposal  Restrictions  lor  Eledrto  Arc  Furnace  Dust  (K061).  August  19, 

1991,  56  FR  41164-41178. 

Checklist  97— Exports  ol  Hazardous  Waste;  Technical  Correctton.  September  4.  1991,  56  FR 

43704-43705. 
Checklist  99— Amendments  to  Interim  Status  Standards  for  Downgradier*  Graund-WaHr  Mon- 

Horing  Well  Locatnns,  Decemt>er  23.  1991,  56  FR  66365-66369. 
Checklist  100— Liners  aixl  Leak  Delectkxi  Systems  for  Hazardous  Waste  Land  Disposal  Unils. 

January  29. 1992,  57  FR  3462-3497. 
Checklist  101 — Administrative  Stay  tor  the  Requirement  that  Eiisling  Drip  Pads  Be  knper- 

maable.  February  18,  1992,  57  FR  5859-5861. 
Checklist  102— Second  Corredion  to  the  Third  Third  Land  Disposal  Resliicttons,  March  6, 

1992,  57  FR  8086-8089. 

Checklist  103-flazardous  Debris  Cas»hy-Case  Capacity  Varimce.  May  15.  1992.  ^  FR 

20766-20770. 

ChecMis1 104— Used  Oil  Filter  Exckisnn,  May  20.  1992.  57  FR  21524-21534 _ 

Checklisi  105— Recydad  Coke  By-Produd.  June  22,  1992.  57  FR  27880-27888  

Checktst  106— Lead-Bearing  Hazardous  Materials  Case-by-Case  CafMKity  Variance,  June  26, 

1992,  57  FR  28628-28632. 


Kansas  rsgolatkin 


28-31-3(8). 

28-31-3(8). 

28-31-8(8),  28-31-6(8). 

28-31-3(8). 
28-31-3(8). 

26-31-3(8). 

26-31-3W.  28-31-6(8). 

28-31-3(8).  28-31-4(8),  28-31-4(g).  »-It- 

6(8).  28-31-9(8). 
26-31-3(8).  26-31-14. 

28-31-4(q). 

28-31-2(8).  26-31-6(8). 

26-31-2(8).  28-31-8(8),  26-31-9(8). 

26-31-8(8).     . 

26-31-8(8).  »-31-14. 

26-31-14. 

28-31-3(8). 
28-31-3(8|. 
26-31-14. 


The  state  will  assume  lead 
responsibility  for  issuing  permits  for 
those  program  areas  authorized  today. 
For  those  HSWA  provisions  for  which 
the  slate  is  not  authorized,  the  EPA  will 
retain  lead  responsibility.  For  those 
permits  which  will  now  change  to  state 
lead  from  the  EPA,  the  EPA  will  transfer 
copies  of  any  pending  applications, 
completed  permits,  or  pertinent  file 
information  to  the  state  within  30  days 
of  the  effective  date  of  this 
authorization.  The  EPA  will  be 
responsible  for  enforcing  the  terms  and 
conditions  of  federally  issued  permits 
while  they  remain  in  force.  The  EPA 
will  also  be  responsible  for  enforcing 
the  terms  and  conditions  of  RCRA 
permits  regarding  HSWA  requirements 
until  the  state  has  the  authority  to 
address  the  HSWA  requirements. 

The  state  has  agreed  to  review  all 
state-issued  permits  and  to  modify  or 
reissue  them  as  necessary  to  require 
.compliance  with  the  currently  approved 
state  law  and  regulations.  When  the 
state  reissues  federally  issued  permits  as 
state  permits,  the  state  will  take  the  lead 
in  enforcing  such  permits,  with  the 
exception  of  those  HSWA  requirements 
for  which  the  state  has  not  received 
authorization.  Kansas  is  not  authorized 
to  operate  the  Federal  Program  on 
Indian  Lands.  This  authority  remains 
with  the  EPA  unless  provided  otherwise 
in  a  future  statute  or  regulation. 


C  Decision 

We  conclude  that  the  Kansas 
application  for  program  revisions  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA  and 
its  amendments.  Accordingly,  following 
the  public  comment  period,  Kansas  is 
granted  final  authorization  to  operate  its 
hazardous  waste  management  program, 
as  revised.  Kansas  now  has 
responsibility  for  permitting  treatment, 
storage,  and  disposal  facilities  within  its 
borders  and  carrying  out  other  aspects 
of  the  RCRA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  the  HSWA.  Kansas 
also  has  primary  enforcement 
responsibilities,  although  the  EPA 
retains  the  right  to  conduct  inspections 
under  Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Sections 
3008,  3013  and  7003  of  RCRA. 

Incorporation  by  Reference 

The  EPA  incorporates  by  reference, 
authorized  state  programs  in  40  CFR 
Part  272,  to  provide  notice  to  the  public 
of  the  scope  of  the  authorized  program 
in  each  state.  Incorporation  by  reference 
of  the  Kansas  program  will  be 
completed  at  a  later  date. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


rsquiremanis  of  Secban  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Refortn  Act 

Title  n  of  the  Unfimded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  govemmenis  and  the  private 
sector.  Under  Section  202  of  the  UMRA. 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  c:ost- 
benefit  analy^s,  for  proposed  and  final 
rules  with  "federal  mandates"  that  may 
result  in  expenditures  to  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  Section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  cronsider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  ahemative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  ZOS 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
if  the  Administrator  publishes  with  the 
final  rule  an  explanation  why  that 
alternative  was  not  adopted.  Before  the 
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EPA  establishes  any  regulatory 
requirements  that  may  signiRcantly  or 
uniquely  affect  small  govemmehls, 
including  tribal  governments,  it  must 
have  developed  under  Section  203  of 
the  UMRA  a  small  government  agency 
plan.  The  plan  must  provide  Car 
notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have, 
meaningful  and  timely  input  in  the 
development  of  the  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  teoulatory  requirements. 

Today's  rule  contains  no  federal 
mandates  for  state,  local  or  tribal 
governments  or  the  private  sector.  The 
Act  excludes  &om  the  definition  of  a 
"faderal  mandate"  duties  that  arise  &om 
participation  in  a  voluntary  federal 
program,  except  in  certain  cases  where 
a  "federal  intergovernmental  maiulate" 
affects  an  annual  federal  entitlement 
program  of  S500  million  or  more  that 
are  not  applicable  here.  The  Kansas 
request  for  approval  of  revisions  to  its 
authorized  hazardous  waste  program  is 
voluntary  and  imposes  no  federal 
mandate  within  the  meaning  of  the  Act. 
Rather,  by  having  its  hazardous  waste 
program  approved,  the  state  will  gain 
the  authority  to  implement  the  program 
within  its  jtijrisdiction,  in  lieu  of  the 
EPA  thereby  eliminating  duplicative 
state  and  federal  requirements.  If  a  state 
chooses  not  to  seek  authorization  for 
administration  of  a  hazardous  waste 
program  under  RCRA  Subtitle  C,  RCRA 

TlaUon  is  left  to  the  EPA. 
any  event,  the  EPA  has  determined 
that  this  rule  does  not  contain  a  federal 
mandate  that  may  result  in  expenditures 
of  SICM  million  or  more  for  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
The  EPA  does  not  anticipate  that  the 
approval  of  the  Kansas  hazardous  waste 
prtnram  referenced  in  today's  notice 
willresult  in  annual  costs  of  $100 
million  or  more.  The  EPA's  approval  of 
slate  programs  generally  may  reduce, 
not  increase,  compliance  costs  for  the 
private  sector  since  the  state,  by  virtue 
of  the  approval,  may  now  administer  the 
program  in  lieu  of  the  EPA  and  exercise 
primary  enforcement.  Hence,  owners 
and  operators  of  treatment,  storage,  or 
disposal  facilities  (TSDFs)  generally  no 
longer  face  dual  federal  and  state 
compliance  requirements,  thereby 
reducing  ovemll  compliance  costs. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  Sections  202  and  205  of 
the  UMRA. 

The  EPA  has  determined  tiiat  this  rule 
contains  no  regulatory  requirements  that 


mi^t  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  small  govemments  may 
own  and/or  operate  TCOFs  that  will 
become  subject  to  the  requirements  of 
an  approved  state  hazardous  waste 
program.  However,  such  small 
goverrunents  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  Parts  264,  265, 
and  270  and  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval.  Once  the  EPA  authorizes  a 
state  to  administer  its  own  hazardous 
waste  program  and  any  revisions  to  that 
program,  tnese  same  small  govemments 
will  be  able  to  own  and  operate  their 
TSDFs  under  the  approved  state 
program,  in  lieu  of  the  federal  program. 

Certification  Under  the  Regulatory 
Flexibility  Act 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  The  EPA 
recognizes  that  small  entities  may  own 
and/or  operate  TSDFs  that  urill  become 
subject  to  the  requirements  of  an 
approved  state  hazardous  waste 
program.  However,  since  such  small 
entities  which  own  and/or  operate 
TSOTs  are  already  subject  to  the 
requirements  in  40  CFR  Parts  264, 265 
and  270,  this  authorization  does  not 
impose  any  additional  burdens  on  these 
small  entities.  This  is  because  the  EPA's 
authorization  would  result  in  an 
administrative  chai\ge  (i.e.,  whether  the 
EPA  or  the  state  adininisters  the  RCRA 
Subtitle  C  program  in  that  state),  rather 
than  result  in  a  change  in  the 
substantive  requirements  imposed  on 
small  entities.  Once  the  EPA  authorizes 
a  state  to  administer  its  own  hazardous 
waste  program  and  any  revisions  to  that 
program,  these  same  small  entities  will 
be  abfe  to  own  and  operate  their  TSDFs 
under  the  approved  state  program,  in 
lieu  of  the  federal  program.  Moreover, 
this  authorization,  in  approving  a  slate 
program  to  operate  in  lieu  of  the  federtd 
program,  eliminates  duplicative 
requirements  for  owners  and  operators 
of  TSDFs  in  that  particular  state. 

Therefore,  the  B'A  provides  the 
following  certification  under  the 
Regulatory  Flexibility  Act,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  I^irsuant  to 
the  provision  at  5  U.S.C.  605(b),  I  hereby 
certify  that  this  authorization  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  authorization  effectively  approves 
the  Kansas  program  to  operate  in  lieu  of 
the  federal  program,  thereby  elimiiuting 
duplicative  requirements  for  handlers  of 


hazardous  waste  in  the  state.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  Section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  pubfication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  Section  a(M(2)  of  the  APA  as 
amended. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  conunimity. 

LM  of  Snbiecti  in  40  CFK  Put  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Aniharily:  This  nilemaluDg  is  issued  under 
the  authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Wssta  Diiposal  Act,  as 
amended  |42  U.S.C  e912(a),  6926,  e974(b)|. 

Dated:  )uly  17, 1996. 


Regional  Administmtor. 
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RaMaaa  napoflHiQt  Comnmnity  RfQlit* 
to  Know 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

BUMMARY:  EPA  is  deleting  diethyl 
phthalate  (DEP)  bom  the  list  of 
chemicals  subject  to  the  reporting 
requirements  under  section  313  of  the 
Eniergency  Plarming  and  Communify 
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Right-to-Know  Act  of  1986  (EPCRA)  and 
section  6607  of  the  Pollution  Prevention 
Act  of  1990  (PPA).  Specifically,  EPA  is 
deleting  DEP  because  the  Agency  has 
concluded  that  DEP  meets  the  deletion 
criterion  of  EPCRA  section  313(d)(3).  By 
promulgating  this  rule,  EPA  is  relieving 
facilities  of  their  obligation  to  report 
releases  of  and  other  waste  management 
information  on  DEP  that  occurred 
during  the  1995  reporting  year,  and  for 
activities  in  the  future. 
DATES:  This  rule  is  effective  July  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  R.  Bushman,  Acting  Petitions 
Coordinator,  202-260-3882,  e-mail: 
bushman.daniel@epamail.epa.gov,  for 
specific  information  on  this  final  rule, 
or  for  more  information  on  EPCRA 
section  313,  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline, 
Environmental  Protection  Agency,  Mail 
Code  5101. 401  M  St.,  SW..  Washington, 
DC  20460,  Toll  fiee:  1-800-535-0202.  in 
Virginia  and  Alaska:  703-412-9877  or 
Toll  free  TDD:  1-800-553-7672. 
SUPPLBIBITARY  INFORMATION: 

I.  Introduction 

A.  Affected  Entities 

Entities  potentially  affected  by  this 
action  are  those  which  manufacture, 
process,  or  otherwise  use  diethyl 
phthalate  (DEP)  and  which  are  subject 
to  the  reporting  requirements  of  section 
313  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA),  42  U.S.C  11023  and  section 
6607  of  the  Pollution  Prevention  Act  of 
1990  (PPA),  42  U.S.C.  13106.  Some  of 
the  affected  categories  and  entities 
include: 


Category 

Examples  otaHeded 
entities 

Industry 

FadWes  thai 
produce  soaps,  de- 
tergerrts,  deanets, 
perfumes,  cosmet- 
ics, other  toilet 
preparations,  un- 
supported liliTi  and 
sheet  plastk», 
other  plastic  piod- 
uds,  andmis- 
oeKaneous indus- 
trial organic  chemi- 
cals. 

Federal  Goyenvnenl 

Federal  Agencies 
that  manufacture, 
process,  or  other- 
wise use  DEP. 

This  table  is  not  intended  to  he 
exhaustive,  but  rather  provides  a  guide 


for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  fedlify  Is 
affected  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  part  372  subpart  B  of  Title  40 
of  the  Code  of  Federal  Regulations. 

B.  Statutory  Authority 

This  action  is  taken  under  sections 
313(d)  and  (e)(1)  of  EPCRA.  EPCRA  is 
also  referred  to  as  Title  ni  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
(Pub.  L.  99-9499). 

C.  Baclcground 

Section  313  of  EPCRA  requires  certain 
bcilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1^91  reporting  year,  such 
bcilities  must  also  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
PPA.  Section  313  established  an  initial 
list  of  toxic  chemicals  that  was 
comprised  of  more  than  3(X)  chemicals 
and  20  chemical  categories.  DEP  was 
included  in  the  initial  list  of  chemicals 
and  chemical  categories.  Section  313(d) 
authorizes  EPA  to  add  chemicals  to  or 
delete  chemicals  from  the  list,  and  sets 
forth  criteria  for  these  actions.  Under 
section  313(e)(1),  any  person  may 
petition  EPA  to  add  chemicals  to  or 
delete  chemicals  from  the  list.  EPA  has 
added  and  deleted  chemicals  from  the 
original  statutory  list.  Pursuant  to 
EPCRA  section  313(e)(1),  EPA  must 
respond  to  petitions  within  180  days 
either  by  initiating  a  rulemaking  or  by 
publishing  an  explanation  of  why  the 
petition  has  been  denied. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
RegiBter  of  February  4. 1987  (52  FR 
3479),  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  On  May  23,  1991  (56  FR 
23703).  EPA  issued  a  statement  of 
policy  and  guidance  regarding  the 
recommended  content  of  petitions  to 
delete  individual  members  of  the 
section  313  metal  compound  categories. 
EPA  has  published  a  statement 
clarifying  its  interpretation  of  the 
section  313(d)(2)  and  (3)  criteria  for 
adding  and  deleting  chemicals  from  the 
section  313  toxic  chemical  list  (S9  FK 
61432,  November 'So.  1994)  (FR1/-4922- 
2). 


n.  nwiifliee  aTPetitiaa  and 


On  February  7, 1995,  the  Fragraooi 
Materials  Association  petitioned  the 
Agency  to  delete  DEP  (Chemical 
Abstract  Service  (CAS)  Registry  Na  S4- 
66-2)  from  the  EPCRA  section  313  list  of 
toxic  chemicals.  The  petitioner 
contends  that  DEP,  which  is  mainly 
used  as  a  plasticizer,  should  be  deleted 
from  the  EPCRA  section  313  list  because 
it  does  not  meet  any  of  the  EPCRA 
section  313(d)(2)  criteria. 

Following  a  review  of  the  petition, 
EPA  granted  the  petition  and  issued  a 
proposed  rule  in  the  Federal  Kagialv  of 

September  5, 1995  (60  FR  46076)  (FRL- 
4970-5)  proposing  to  delete  DEP  from 
the  list  of  chemicals  subject  to  the    . 
reporting  requirements  under  EP([)RA 
section  313.  EPA's  proposal  was  based 
on  its  preliminary  conclusion  that  DEP 
meets  the  deletion  criteria  of  EFH31A 
section  313(d)(3).  With  respect  to 
deletions,  EPCRA  provides  at  section 
313(d)(3)  that  "|al  chemical  may  t>e 
deleted  if  the  Administrator  determines 
there  is  not  sufficient  evidence  to 
establish  any  of  the  criteria  described  in 
paragraph  |(d)(2)(A)-(C||."  In  the 
proposed  rule,  EPA  preliminarily 
concluded  that  the  available 
toxicological  data  indicates  that  DEP 
does  not  cause  adverse  acute  human 
health  effects  at  concentration  levels 
that  are  reasonably  likely  to  exist 
beyond  facility  cite  boundaries,  and 
causes  systemic,  developmental,  and 
reproductive  toxicities  only  at  relatively 
high  doses  and  thus  has  low  chronic 
toxicity.  Furthermore,  EPA 
preliminarily  concluded  that  DEP 
exhibits  low  toxicity  to  aquatic 
organisms,  and  is  not  likely  to 
bioconcentrate.  EPA  also  preliminarily 
concluded  that  releases  of  DEP  will  not 
result  in  exposures  of  concern. 
Therefore,  EPA  preliminarily  concluded 
that  based  on  the  total  weight  of 
available  data,  DEP  caiwot  reasonably 
be  anticipated  to  causa  a  significant 
adverse  effiect  on  human  health  or  the 
environment. 

m.  Final  Rule  and  Rationale  for 
Delisting 

In  response  to  the  petition  from  the 
Fragrancti  Materials  Association.  EPA  is 
deleting  DEP  from  the  list  of  chemicals 
for  which  reporting  is  required  under 
EPCRA  section  .313  and  PPA  section 
6607.  EPA  is  delisting  this  chemical 
because  the  Agency  has  determined  that 
DEP  satisfies  the  delisting  criterion  of 
EPCRA  section  313(d)(3). 
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A.  Response  to  Comments 

EPA  received  four  commsnU  in 
ie«ponxe  to  the  proposed  rule,  all  in 
support  of  the  proposed  deletion.  EPA 
agrees  with  the  commenters  that  DEP 
satisfies  the  criterion  for  delisting.  One 
commenter  requests  that  EPA  make  this 
action  effective  as  of  the  date  of  the 
proposal,  September  5, 1995,  in  order 
for  the  deletion  to  apply  for  the  1995 
reporting  year.  While  this  action  is 
emctive  as  of  the  date  of  publicatian  of 
this  Bnal  rule,  not  the  date  of  the 
proposal,  EPA  agree*  that  DEP  should 
not  be  reported  for  the  1995  calendar 
year.  As  discussed  in  Unit  IV.  of  this 
preamble,  reporting  for  DEP  is  not 
required  for  the  1995  reporting  year, 
covering  activities  and  release*  which 
occurred  in  1995. 

B.  Rationale  for  Delisting  and 
Condasions 

Q>A  has  concluded  that  the 
asaesament  set  out  in  the  proposed  rule 
should  be  affirmed.  Further,  because  of 
questions  raised  recently  about  the 
ability  of  phthalales  to  produce 
hormone  disruption,  EPA  has  looked  at 
this  issue  as  it  relates  to  DEP.  While 
EPA  is  aware  of  limited  and  preliminary 
in  vitro  data  indicating  that  some 
phthalates  bind/activate  estrogen 
receptors  at  high  concentrations,  EPA 
has  not  located  any  such  information  on 
IXP.  Further,  for  those  few  phthalates 
tested  is  vitro,  there  Is  no  indication 
that  any  common  structural  Caature  of 
these  compounds  is  responsible  for  the 
observed  activity.  In  addition,  EPA  is 
not  aware  of  any  data  that  demonstrata 
that  DBF  produces  estrogenic  effects  in 
vivo.  Accordingly,  EPA  has  determined 
that  thoe  is  insufficient  evidence,  st 
this  time,  to  demonstrate  that  E£P 
causes  hormone  disruption.  In 
summary,  based  on  the  total  weight  of 
available  data,  EPA  has  concluded  that 
DEP  cannot  reasonably  be  anticipated  to 
cause  a  significant  adverse  eSiact  on 
human  health  or  the  environment,  and 
therefore  OEP  meets  the  delisting 
criterion  of  313(d)(3).  A  more  datailed 
discussion  of  the  rationale  for  delisting 
is  given  in  the  proposed  rule  (60  FR 
46076,  September  5, 1995)  (FRL-4970- 
5). 

Based  on  currant  data,  O'A  concludes 
that  DEP  does  not  meet  the  toxicity 
criterion  of  EPCRA  section  313(d)(2)(A) 
because  DEP  exhibits  acute  odI  toxicity 
only  at  levels  that  greatly  excsod 
estimated  exposures  outside  the  tacility. 
Specifically,  DEP  cannot  leasonsbly  be 
anticipated  to  cause  ". . .  significant 
adverse  acute  human  health  effects  at 
concealration  levels  that  are  reasonably 
likely  to  exist  beyond  facility  site 


boundaries  as  a  result  of  continuous,  qr 
frequently  recurring,  releases," 

EPA  bos  concluded  that  there  is  not 
suffident  evidence  (o  establish  that  DEP 
meets  the  criterion  of  EPCRA  secUon 
313(d)(2)(B).  The  loweat-observed- 
adveise-eff^-level  (LOAEL)  for 
systemic  toxicity  is  3,160  milligrams/ 
kilogramyday  (mg/kg/day)  and  the  no- 
observed-adverae-emct-level  (NOAEL) 
is  750  mg/kg/day.  The  LOAEL  for 
developmental  toxicity  is  3,210  mg/kg/ 
day  and  the  NOAEL  is  1,910  mg/kg/day. 
The  NOAEL  for  reprtxluctive  toxicity  is 
approximately  3,750  mg/ks/day,  which 
was  the  highest  dose  tested.  EPA  has  no 
information  indicating  that  DEP  causes 
any  other  section  313(d)(2)(B)  effects. 
EPA  coosidera  the  above  doses  where 
DEP  caused  adverse  effects  to  be 
relatively  high  and  concludes  that  DEP 
has  low  chronic  toxicity.  Therefore,  EPA 
conducted  an  exposure  assessment  for 
chronic  human  exposure  and  found  that 
exposure  to  DEP  at  the  estimated  levels 
is  not  likely  to  result  in  adverse  health 
risks  in  humans.  EPA  has  estimated  that 
releases  of  DEP  will  not  result  in 
exposures  of  concern.  Therefore,  EPA 
ha*  concluded  that  DEP  does  not  meet 
the  EPCRA  section  313(d)(2)(B)  listing 
criterion. 

EPA  has  also  craiduded  that  DEP 
does  not  meet  the  toxicity  criterion  of 
EPCRA  section  313(d)(2)(C)  because  it 
cannot  reasonably  be  anticipated  to 
cause  adverse  effects  on  the 
environment  of  sufficient  seriousness  to 
warrant  continued  reporting.  DEP 
exhibits  low  toxicity  to  aquatic 
organisms  (Ssh  96  br  median  lethal 
coDcantration  (LCw),  12  to  100 
milligrams/liter  (mg/l):  daphnid  48  hr 
LCw  50  to  90  mg/1;  and  algae  96  hr 
median  efiiactive  concentration  (EC»), 
30  to  86  mg/1,  and  is  not  likely  to 
bioconcantrate. 

Thus,  in  accordance  with  EPCRA 
section  313(d)(3),  EPA  is  deleting  DEP 
from  the  section  313  list  of  toxic 
chemicals.  Today's  action  is  not 
intended,  and  should  not  be  inferred,  to 
affect  the  stattis  of  DEP  under  any  other 
statute  or  program  other  than  the 
reporting  requirements  under  EPCRA 
section  313. 

IV.  EflBctin  Date 

This  action  becomes  eBlsctive  July  29, 
1996.  Thus,  the  last  year  in  whidi 
fecilities  had  to  file  a  Toxic  Release 
Inventory  (TRI)  report  for  DEP  was 
1995,  covering  releases  and  other 
activities  that  occurred  in  1994. 

Section  313(d)(4)  provides  that  "lalny 
revision"  to  the  section  313  list  of  toxic 
chemicals  shall  take  effect  on  a  delayed 
basis.  EPA  interprets  iBis  delayed 
effective  date  provision  to  apply  only  to 


actions  that  add  chemicals  to  the  section 
313  list.  For  deletions,  EPA  may.  In  its 
discretion,  make  such  actions 
immediately  effective.  An  immediate 
effective  date  is  authorized,  in  these 
circumstances,  under  5  U.S.C  section 
553(dHl)  because  a  deletion  from  the 
section  313  list  relieves  a  regulatory 
restriction. 

EPA  believes  that  where  the  Agency 
has  determined,  as  it  has  with  DSP,  that 
a  chemical  does  not  satisfy  any  of  the 
criteria  of  section  313(d)(2)(AHC),  no 
purpose  is  served  by  requiring  facilities 
to  collect  data  or  file  TRI  reports  for  that 
chemical,  or,  therefore,  by  leaving  that 
chemical  on  the  section  313  list  for  any 
additional  period  of  time.  This 
construction  of  section  313(d)(4)  is 
consistent  with  previous  rules  deleting 
chemicals  bx>m  the  section  313  list.  For 
further  discussion  of  the  rationale  for 
immediate  efliactive  dates  for  EPCRA 
section  313  delistings,  see  59  FR  33205  . 
(June  28, 1994). 

V.  RnlonakiBg  Record 

The  record  supporting  this  decision  is 
contained  in  docket  control  number 
OPPTS-400096A.  All  documenU, 
including  an  index  of  the  docket,  are 
available  in  the  TSCA  Nonconfidential 
Information  Center  (NCIC),  also  known 
as,  TSCA  Public  Docket  Office  from  12 
noon  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  TSCA  NQC  is 
located  at  EPA  Headquarters,  Rm.  NE- 
B607,  401  M  St.,  SW.,  Washington,  DC 
20460. 


VI.  Rognlatory  i 
Kaqniiauwuta 

It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action" 
within  the  meaning  of  Executive  Order 
12666  (58  FR  51735,  October  4, 1993), 
because  this  action  eliminates  an 
existing  regulatory  requirement.  The 
Agency  estimates  the  total  cost  savings 
to  industry  from  this  action  to  be 
$124,000  per  year.  The  cost  savings  to 
EPA  is  estimated  at  $3,000  per  year. 

This  action  does  not  impose  any 
Federal  mandate  on  State,  local  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 
And,  given  its  deregulatory  nature,  1 
hereby  certify  pursuant  to  the 
Regulatory  Flexibility  Act  (S  U.S.C 
605(b)),  that  this  action  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
required,  information  to  this  effect  has 
been  forwarded  to  the  Small  Business 
Administration. 

This  action  does  not  have  any 
information  collection  requirements 
subject  to  the  provisions  of  the 
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Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  The  elimination  of 
the  information  collection  components 
for  this  action  is  expected  to  result  in 
the  elimination  of  2,305  paperwork 
burden  hours. 

In  addition,  pursuant  to  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994),  entitled  "Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations,"  the  Agency  has 
determined  that  there  are  no 
environmental  justice  related  issues 
with  regard  to  this  action  since  this  final 
rule  simply  eliminates  reporting 
requirements  for  a  chemical  that,  under 
the  criteria  of  EPCRA  section  313,  does 
not  pose  a  concern  for  human  health  or 
the  environment. 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  n  of  Pub.  L.  104-121,110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 

List  ofSubiects  in  40  CFR  Part  37Z 

Environmental  protection. 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  July  19. 1996. 
Lynn  R.  GoMnun, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  372  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authorily:  42  II.S.C.  11013  and  11028. 

$372.66    [Amandsd] 

Se<:tions  372.65(a)  and  (b)  are 
amended  by  removing  the  entire  entry 
for  diethyl  plithalate  under  paragraph 
(a)  and  removing  the  entire  CAS  No. 
entry  for  84-86-2  under  paragraph  (b). 

(Fit  Doc.  96-19075  Filed  7-26-96;  8:45  ami 
MUMO  coos  tern  ao  r 


GENERAL  SERVICES 
AOMMHSTIM'nON 

41CFRCtiapMr201 

^^THMH  AlfMOOflWOI  ■] 

RINSOaO-AQM 

RMnoval  of  Chapter  201,  Fadaral 
Infonnalion  Raaoureas  Managemant 
Regulation,  From  Title  41— Public 
Contracts  and  Property  Management 

AQBtCY:  Office  of  Policy,  Planning  and 
Evaluation,  GSA. 
action:  Final  rule. 

SUMMARY:  This  amendment  removes 
Chapter  201,  Federal  Information 
Resources  Management  Regulation 
(FIRMR),  from  Title  41— Public 
Contracts  and  Property  Management. 
This  action  is  necessary  be<;au!ie  the 
Information  Technology  Management 
Reform  Act  of  1996,  (Pub.  L.  104-106) 
effectively  removes  most  of  the  statutory 
basis  for  the  FKMR  after  August  7, 
1996. 

EFFECTIVE  DATE!  August  8,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
R.  Stewart  Randall.  GSA,  Office  of 
Policy,  Planning  and  Evaluation, 
Strategic  IT  /\nalysi8  Division  (MKS), 
18th  and  F  Streets,  NW.,  Room  3224, 
Washington.  DC  20405,  telephone  FTS/ 
Commercial  (202)  501-4469  (v)  or  (202) 
501-0657  (tdd),  or  Internet 
(steward.randall@gsa.gov). 
SUPPLEMENTARY  INFORMATION:  (1)  The 
President  signed  S.  1124,  the  National 
Defense  Authorization  Act  (NDAA)  For 
Fiscal  Year  1996.  (Pub.  L.  104-106)  on 
February  10, 1996.  Included  in  the 
NDAA  was  Division  E,  the  Information 
Technology  (IT)  Management  Reform 
Act  of  1996.  Section  5105  of  the  said 
Act  repeals  section  111  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949.  as  amended  (the  Brooks 
Act)  (40  U.S.C.  759).  The  Brooks  Act 
was  the  authority  for  most  of  the 
provisions  in  the  GSA's  Federal 
Information  Resources  Management 
Regulation  so  that  the  Brooks  Act  repeal 
effectively  removes  most  of  the  statutory 
basis  for  the  FIRMR.  Any  FIRMR 
provisions  that  are  still  needed,  such  as 
those  regarding  records  management, 
are  being  removed  from  the  FIRMR  and 
are  tieing  reestablished  ns  appropriate. 

(2)  GSA  has  determined  ttiat  ttiis  rule 
is  not  a  significant  rule  for  the  purposes 
of  Executive  Order  1 2866  of  September 
30, 1993,  because  it  is  not  likely  to 
result  in  any  of  the  impacts  noted  in 
Executive  Order  12866,  affect  the  rights 
of  specified  individuals,  or  raise  issues 
arising  from  the  policies  of  the 
Administration.  GSA  has  based  all 


administrative  decisions  underlying  this 
rule  on  adequate  infotmation 
coocaming  the  need  for  and 
consequences  of  this  rule:  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society. 

List  of  Subjects  in  41  OH  Paris  201-1 
Through  201-39 

Archives  and  records.  Computer 
technology.  Federal  information 
processing  resources  activities, 
Government  procurement,  Government 
property  management.  Records 
management.  Telecommunications. 

CHAPTER  201— «>EI>EIIAL  mFOflMATION 
RESOURCES  MANAGEMENT 
REGULATION— (REMOVED  AND 
RESERVED] 

Accordingly,  under  the  authority  of 
40  U.S.C.  486(c)  and  751(0,  Chapter  201 
is  removed  and  reserved. 

Dated:  fuly  17. 1996. 
David  ).  Bairam, 

Acting  Administrator  of  General  Services. 
IFR  Doc.  96-19184  Filed  7-26-96:  8:4S  sm| 
aiujNO  coos  toa-a-M 


FEDERAL  COMMUMCA'nONS 
COMMISSION 

47  CFR  Chapter  I 

[CC  Dockal  Na  96-21,  FCC  96-31^ 

Bell  Operating  Company  Provision  of 
Out-ot-Region  Interstate, 
Interexchange  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  Rule;  change  of  effective 

date. 

SUMMARY:  In  this  Order  on 
Reconsideration,  the  Commission 
advances  the  effectivs  date  of  its 
recently  released  Report  and  Order 
concerning  Bell  operating  company 
provision  of  domestic,  oul-of-region. 
interstate,  interexchange  services.  In  the 
Matter  of  Out-of-Region  Interstate. 
Interexchange  Services,  CC  Docket  No. 
96-21,  FCC  96-288  (rel.  |uly  1.  1996) 
{Interim  BOC  Oiit-nf-Region  Orrfw).  The 
effective  date  as  spef:ined  in  that  Interim 
BOC  Out-of-Region  Order  was  thirty 
days  after  its  publication  in  the  Federal 
Hitler,  which  is  August  8,  1996.  To 
further  facilitate  the  efficient  and  rapid 
provision  of  such  services  by  the  BOC 
as  contemplated  by  the 
Telecommunications  Act  of  1996,  the 
Order  on  Reconsideration  advances  the 
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sSsctive  date  of  the  Interim  BOC  Out-of- 
Region  Order  to  July  29. 1996. 
EFFECTIVE  DATE:  The  interim  rule 
published  on  July  9, 1996  at  61  FR 
35964  will  be  efiective  July  29, 1996. 
FOR  fwmmn  mfoamatmn  contact: 

Michael  Pryor  (202)  418-0495  or 
Melissa  Waluman  (202)  41B-0913, 
Common  Carrier  Bureau,  Policy  and 
Program  Planning  Division. 
SUPPiaiENTARY  VlfOfMATMN: 

1.  On  our  own  motion,  pursuant  to 
Section  1.108  of  our  rules,  47  CFR 

S  1.108.  we  reconsider  the  efiective  date 
of  the  Interim  BOC  Out-of-Regfon  Order, 
61  FR  35964.  luly  9, 1996.  In  that 
decision,  we  established  interim  rules 
governing  Bell  Operating  company 
(BOC)  provision  of  domestic,  interstate,  - 
interexchange  services  originating 
outside  of  their  in-region  states.  We 
sought  to  facilitate  the  efficient  and 
rapid  provision  of  such  services  by  the 
BOCs.  as  contemplated  by  the 
Telecommunications  Act  of  1996.  (1996 
Act),  Public  Law  No.  104-104, 110  Stat. 
56  (1996)  codified  ati7  U.S.C  S§  151  e( 
seq.  The  Interim  BOC  Out-of-Region 
Order  removes  dominant  carrier 
regulation  for  BOCs  that  provide  such 
services  through  an  affiliate  in 
compliance  with  certain  safeguards.  The 
requirements  established  in  the  Order 
are  interim  measures  that  remain  in 
place  tmtil  we  complete  our  more 
comprehensive  review  of  the  rules  that 
are  applicable  to  both  independent  local 
exchange  carriers  and  BOCs  in  the 
provision  of  out-of-region,  interstate, 
interexchange  services. 

2.  We  originally  estabUshed  an 
e^ctive  date  for  the  Interim  BOC  Out- 
of-Region  Order  of  thirty  days  following 
publication  in  the  Federal  Register. 
That  Order  was  published  in  the 
Federal  Register  on  July  9, 1996,  and 
the  scheduled  effective  date  of  the  Order 
is  August  8. 1996.  Under  5  U.S.C. 

S  553(d)(1).  however,  a  substantive  rule 
which  relieves  a  restriction  may  become 
effective  prior  to  thirty  days  following 
Federal  Register  publication.  Because 
the  Interim  BOC  Out-of-Region  Order 
lifts  dominant  carrier  regulation  for  the 
out-of-region  services  of  BOC  affiliates 
complying  with  certain  minimum 
safeguards,  we  find  that  the  Order  falls 
within  the  exception  to  the  30-day  rule 
set  forth  in  5  U.S.C  §  553(d)(1). 
Accelerating  the  effective  date  of  that 
Order  will  further  the  goals  of  the  1996 
Act,  which  provided  thai  upon 
enactment  the  BOCs  could  provide  out- 
of-region,  interstate,  interexchange 
services.  We  find  that  the  efiective  date 
of  the  Interim  BOC  Out-of-Region  Order 
shall  be  the  date  of  the  publication  of 


this  Order  on  Reconsideration  in  the 
Federal  Resiatar. 

3.  AccortUngly,  It  is  ordered  that, 
pursuant  to  Sections  4(i),  4(j),  303  and 
405  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  §§  154(i).  154(i), 
303  and  405,  and  section  1.108  of  the 
Commission's  rules,  47  CFR  §  1.108,  the 
ORDER  ON  RECONSIDERATION  is 
hereby  ADOPTED  and  shall  become 
effective  on  the  date  of  publication  in 
the  Federal  Regiater.  It  is  further 
ordered  that  the  effective  date  of  the 
Interim  BOC  Out-of-Region  Order,  FCC 
96-288  (rel.  July  1.  1996),  61  FR  35964 
(July  9, 1996),  shall  be  July  29,  1996. 
Federal  Communications  Commission. 
WUUam  F.  Caton, 
Acting  Secretary. 

IFR  Doc  96-19240  Filed  7-26-96;  8:45  ami 
■LUHQ  coot  sriMi-r 


OFFICE  OF  MANAQEMENT  AND 
BUDGET 

Ofllca  of  Fadaral  Procuramant  Policy 

48  CFR  Part  9903 

Coat  Accounting  Slandarda  Board; 
Appllcabnity  of  Coat  Accounting 
Standarda  Covaiaga 

AGENCY:  Cost  Accounting  Standards 

Board.  Office  of  Federal  Procurement 

Policy,  OMB. 

ACTKM:  Interim  rule  with  request  for 

comment. 

SUIfMARV:  The  Cost  Accounting 
Standards  (CAS)  Board  is  revising  the 
applicability  criteria  for  application  of 
CAS  to  negotiated  Federal  contracts. 
This  rulemaking  is  authorized  pursuant 
to  Section  26  of  the  Office  of  Federal 
Procurement  Policy  Act,  41  U.S.C.  422. 
The  Soard  is  taking  action  on  this  topic 
to  adjust  CAS  applicability 
requirements  in  accordance  with 
Section  4205  of  Pub.  L  104-106,  the 
"Federal  Acquisition  Reform  Act  of 
1996." 

EFFECTIVE  DATES:  This  rule  is  eHecUve 
)uly  29,  1996.  Comments  upon  this 
interim  rule  must  be  in  writing  and 
must  be  received  by  September  27, 
1996. 

ADDAESSES:  Conunents  should  be 
addressed  to  Richard  C.  Loeb,  Executive 
Secretary,  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  725  17th  Street,  NW.,  Room 
9001,  Washington.  DC  20503.  Attn: 
CASB  Docket  No.  96-01. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb,  Executive  Secretary, 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 


SUPPLEMENTARY  MFORMATION: 

A.  Backgrooiid 

Section  4205  of  Pub.  L.  104-106,  the 
"Federal  Acquisition  Reform  Act  of 
1996,"  amends  41  U.S.C.  §  422(0(2)(B) 
to  revise  clause  (i)  and  delete  clause 
(iii).  The  phrase  "contracts  or 
subcontracts  where  the  price  negotiated 
is  based  on  established  catalog  or 
market  prices  of  conmiercial  items  sold 
in  substantial  quantities  to  the  general 
public"  has  been  substituted  with  the   ■ 
phrase  "contracts  or  subcontracts  for  the 
acquisition  of  commercial  items."  The 
CAS  Board  is  today  amending  its 
applicability  regulations,  solicitation 
provision  and  contract  clauses  in 
recognition  of  this  change.  As  amended, 
firm  fixed-price  contracts  and 
subcontracts  for  the  acquisition  of 
commercial  items  (see  48  CFR,  Chap.  1, 
part  12)  will  be  exempt  from  CAS 
requirements.  Consequently,  the  Board's 
December  18, 1995  "Memorandimi  for 
Agency  Senior  Procurement  Executives" 
authorizing  CAS  waivers  for  individual 
firm  fixed-price  contracts  for  the 
acquisition  of  commercial  items  when 
cost  or  pricing  data  is  not  obtained  is 
hereby  rescinded. 

To  accomplish  these  changes,  the 
Board  is  amending  Section  9903.201- 
1(b)(6)  of  its  rules.  Additionally,  the 
solicitation  provision  found  at 
9903.201-3,  the  contract  clauses  at 
9903.201-4,  and  the  definition  found  at 
9903.301  are  amended  to  reflect  this 
change. 

The  conference  report  to  Pub.  L.  104- 
106  directs  the  CAS  Board,  in 
consultation  with  the  Director  of  the 
Defense  Contract  Audit  Agency,  to  issue 
guidance,  consistent  with  commercial 
accounting  systems  and  practices,  to 
ensure  that  contractors  appropriately 
assign  costs  to  commercial  item 
contracts,  other  than  firm  fixed-price 
commercial  item  contracts.  At  the 
present  time,  however,  commercial  item 
contracts  are  limited  by  regulation  to  the 
fixed-price  variety.  AccorcUngly,  after 
consideration  and  review  of  mis  issue, 
the  Board  has  concluded  that 
development  of  the  requested  guidance 
^ould  appropriately  await  the  time 
when  other  than  fixed-price  commercial 
item  contracts  are  authorized,  or  until 
another  need  for  such  guidance  arises. 
At  the  time  that  a  need  arises  for 
guidance  to  address  the  allocation  of 
costs  to  other  than  firm  fixed-price 
commercial  item  contracts,  the  Board 
will,  of  course,  pursue  the  development 
of  guidance  to  address  the  issue. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  Public 
Law  96-511,  does  not  apply  to  this 
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rulemaking,  because  this  rule  imposes 
no  paperwork  burden  on  offerors, 
affected  contractors  and  subcontractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501,etse<j. 

C  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

The  economic  impact  of  this  rule  on 
contractors  and  subcontractors  is 
expected  to  be  minor.  As  a  result,  the 
Board  has  determined  that  this  final  rule 
will  not  result  in  the  promulgation  of  a 
"ma}or  rule"  under  the  provisions  of 
Executive  Order  12866,  and  that  a 
regulatory  impact  analysis  will  not  be 
required.  Fui&emore,  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because  small  businesses  are  exempt 
from  the  application  of  the  Cost 
Accounting  Standards.  Therefore,  this 
rule  does  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibihty  Act  of  1980. 

D.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  this  interim 
rule.  All  cortunents  must  be  in  writing 
and  submitted  to  the  address  indicated 
in  the  ADDRESSES  section. 

list  of  Subjects  in  48  CFR  Part  9903 

Cost  accounting  standards. 
Government  procurement. 
Ridtard  C.  Loeb, 

Execu  tive  SecrBtary,  Cost  Accounting 
Standards  Board. 

For  the  reasons  set  forth  in  this 
preamble,  chapter  99  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  9903-CONTRACT  COVERAGE 

Subpart  9903,2— CAS  Program 
Requlrementa 

1.  The  authority  citation  for  part  9903 
of  chapter  99  of  title  48  continues  to 
read  as  follows: 

Aulbority:  Pub.  U  100-679, 102  Slat  4056, 
41  U.S.C.  $422. 

2.  Section  9903.201-1  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

9903,201-1    CASappHcablltty. 


9003.201 -3    Solicttatlon  provlslona. 

*  •        *        *        • 

COST  ACCOUNTING  STANDARDS 
NOTICES  AftD  CERTIFICA'nONS  (JULY 
1996) 

*  *         «         •         * 

/.  Disclosure  Statement — Cost  Accounting 
Pmctices  and  Certifications 

(a)  Any  contract  in  excess  of  SSfiO.OOO 
resulting  &om  this  solicitatioD,  except  for 
those  contracts  which  are  exempt  as 
specified  in  9903.201-1 

*  *         «         *         • 

4.  Section  9903.201-4  is  amended  by 
revising  the  clause  headings  and 
paragraphs  (d)  of  the  clause  entitled 
Cost  Accounting  Standards;  (d)(2)  of  the 
clause  entitled  Disclosure  and 
Consistency  of  Cost  Accounting 
Practices;  and  by  revising  paragraph 
(d)(2)  and  adding  paragraph  (d)(3)  to  the 
clause  entitled  Cost  Accounting 
Standards — Educational  Institutions,  to 
read  as  follows: 

9SOS,201-4    Contract  dauaea. 


COST  ACCOUNTING  STANDARDS  ()ULY 
1996) 


(b)*'* 

(6)  Firm  fixed-price  contracts  and 
subcontracts  for  the  acquisition  of 
commercial  items. 

«        *        *        *        • 

3.  Section  9903.201-3  is  amended  by 
revising  the  clause  heading  and  Part  I  (a) 
of  the  clause  to  read  as  follows: 


(d)  The  Contractor  shall  include  in  all 
negotiated  subcontracts  which  the 
Contractor  enters  into,  the  substance  of 
this  clause,  except  paragraph  (b),  and 
shall  require  such  inclusion  in  all  other 
subcontracts,  of  any  tier,  including  the 
obligation  to  comply  with  all  CAS  in 
effect  on  the  subcontractor's  award  date 
or  if  the  subcontractor  has  submitted 
cost  or  pricing  data,  on  the  date  of  final 
agreement  on  price  as  shown  on  the 
subcontractor's  signed  Certificate  of 
Current  Cost  or  Pricing  Data.  This 
requirement  shall  apply  only  to 
negotiated  subcontracts  in  excess  of 
$500,000,  except  that  the  requirement 
shall  not  apply  to  negotiated 
subcontracts  otherwise  exempt  from  the 
requirement  to  include  a  CAS  clause  as 
specified  in  9903.201-1. 
(End  of  clause) 

*  >         *         •         * 

DISCLOSiniE  AND  CONSISTENCY  OF 
COST  ACCOUNTING  PRACTICES  (JULY 
1996) 

•  *•**. 

(d)  •  •  • 

(2)  This  requirement  shall  apply  o;ily  to 
negotiated  subcontracts  in  excess  of 
SSOO.OOO. 


COST  ACCOUNTING  STANDARDS- 
EDUCATIONAL  INSTITUTIONS  (JULY  1996) 

(d)  *  •  • 

(2)  This  requirement  shall  apply  only  to 
negotiated  subcontracts  in  excess  of 
SSOO.OOO. 


(3)  The  requirement  shall  not  apply  to 
negotiated  subcontracts  otherwise  exempt 
from  the  requirement  to  include  ■  CAS  clause 
as  specified  in  9903.201-1. 
(End  of  clause) 

Subpart  99034— CAS  Rulao  and 
Regulations 

IS903J01    OMnWona. 

5.  Section  9903.301  is  amended  by 
deleting  the  definition  for  Established 
catalog  or  market  price  ofcommerciaJ 
items  sold  in  substantial  quantities  to 
the  general  public. 

IFR  Oix:.  96-19067  Filed  7-26-96;  S:4S  ami 

eaxMO  coca  iii»ei-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atnuiapharlc 
Administration 

SO  CFR  Part  285 

p.D.  07239SB] 

Atlantic  Tuna  Fisheries;  Flatiary 
Cloaure  and  Reallocation 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conmierca. 

ACTION:  Closure  and  reallocation. 

SUIWARY:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (ABT)  Harpoon 
category  aimual  quota  and  the  )une/July 
period  General  category  quota  for  1996 
will  be  attained  by  July  24. 1996. 
Therefore,  the  1996  Harpoon  category 
fishery  will  be  closed  effective  at  11:30 
p.m.  on  July  24.  1996,  and  the  General 
category  fishery  for  Jime/July  %vill  be 
closed  effective  at  11:30  p.m.  on  July  24. 
1996.  This  action  is  being  taken  to 
prevent  overharvest  of  these  categories. 
NMFS  also  atmounces  a  transfer  of  10 
mt  of  ABT  from  the  longline-south 
Incidental  subcategory  to  the  longtine- 
north  Incidental  subcategory.  NMFS  has 
determined  that  the  fisheries  landing 
ABT  imder  the  longline-south 
Incidental  suticategory  are  not  likely  to 
achieve  the  full  1996  allocation.  This 
reallocation  is  being  taken  to  extend  the 
season  for  the  loagUne-north  Incidental 
subcategory,  ensure  additional 
collection  of  biological  assessment  and 
monitoring  data,  and  prevent  waste  of 
ABT  that  might  otherwise  be  discarded 
dead. 

EFFECTIVE  DATES:  The  General  category 
closure  for  the  Jime/July  period  is 
eSactive  11:30  p.m.  local  time  on  July 
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24, 1996,  through  July  31.  1996.  The 
Harpoon  category  closure  is  efiective 
11:30  p.m.  local  time  on  July  24, 1996, 
Ihrou^  December  31, 1996.  The 
longline  inseason  transfer  is  effective 
July  23, 1996. 

Fon  Fumet  mfomution  coktact: 

Chris  Rogers,  301-713-2347,  or  Mark 
Munay-Brown.  SOa-281-9260. 

8UPI>LB»n'AltY  MFOMMTKM: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  SO  CFR  part  285.  Section 
285.22  sul>divides  the  U.S.  quota 
recommended  by  the  InlematioDel 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (lOCAT)  among  the 
various  domestic  fishing  categories. 

General  and  Haipooo  Category 
Closures 

NMFS  is  required,  under  285.20(b)(1), 
to  monitor  the  catch  and  landing 
statistics  and,  on  the  besis  of  these 
statistics,  to  project  a  date  when  the 
catch  of  ABT  will  equal  the  quota  and 
publish  a  Federal  Register 
aimouncement  to  close  the  applicable 
fishery. 

Implementing  regulaUons  for  the 
Atlantic  tuna  fisheries  at  50  CFR  285.22 
provide  fora  quota  of  133  mt  of  large 
medium  and  giant  ABT  to  be  harvested 
bom  the  regulatory  area  by  vessels 
pwmitted  in  the  C^neral  category 
during  the  period  begiiming  June  1  and 
ending  JiUy  31.  Based  on  reported  catch 
and  eRint,  NMFS  projects  that  this 
quota  will  be  reached  by  July  24, 1996. 
Therefore,  fishing  for,  retaining, 
possessing,  or  landing  large  medium  or 
giant  ABT  by  vessels  in  the  General 
category  must  cease  at  11:30  p.m.  local 
time  July  24. 1996.  The  General  category 
will  reopen  August  1, 1996  with  a  quota 
of  186  mt  for  the  August  period. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  SO  CFR  28S.22 
provide  for  a  quota  of  53  mt  of  large 
medium  and  giant  ABT  to  be  harvested 
from  the  regulatory  area  by  vessels 
permitted  in  the  Harpoon  category. 
Based  on  reported  catch  and  effort, 
NMFS  projects  that  this  quota  will  be 
Teached  by  July  24. 1996.  Therefore, 
fishing  for.  retaining,  possessing,  or 
landing  large  medium  or  giant  ABT  by 
vessels  in  the  Harpoon  category  must 
cease  at  11:30  p.m.  local  time  July  24, 
1996. 

The  intent  of  these  closures  is  to 
prevent  overharvest  of  the  quotas 
established  for  theje  categories. 


Inseason  Transfer 

Under  the  implementing  regulations 
at  SO  CFR  285.22(0.  NMFS  has  the 
authority  to  make  adjustments  to  quotas 
involving  transfiers  between  vessel 
categories  or,  as  appropriate, 
subcategories  if,  during  a  single  year 
quota  period  or  the  second  year  of  a         i 
biaimual  quota  period  as  defined  by 
KXAT,  it  is  determined,  based  on 
landing  statistics,  present  year  catch 
rates,  effort,  and  other  available 
information,  that  any  category,  or  as 
appropriate,  subcategory,  is  not  likely  to 
take  its  entire  quota  as  previously 
allocated  for  that  year.  Given  that 
determination,  NMFS  may  transfer 
inseason  any  portion  of  the  quota  of  any 
fishing  category  to  any  other  fishing 
category  w  to  the  reserve  after 
considering  tbS  following  factore:  (1) 
The  usefiilness  of  information  obtained 
bom  catches  of  the  particular  category 
of  the  fishery  for  biological  sampling 
and  monitoring  the  status  of  the  stock; 
(2)  the  catches  of  the  particular  gear 
segment  to  date  and  the  likelihood  of 
closure  of  that  segment  of  the  fishery  if 
no  allocation  is  made;  (3)  the  projected 
ability  of  the  particular  gear  segment  to 
harvest  the  additional  amount  of  ABT 
'  before  the  anticipated  end  of  the  fishing 
season;  (4)  the  estimated  amounts  by 
which  quotas  established  for  other  gear 
segments  of  the  fishery  might  be 
exceeded. 

At  the  currant  time,  ABT  have 
migrated  to  sunmier  >«ding  grounds  in 
New  England  waters  and  incidental 
catch  by  longline  vessels  operating 
south  of  34°  N.  lat.  is  no  longer  expected 
to  occur.  A  total  of  45  mt  currently 
remain  of  the  amount  allocated  to  this 
southern  subcategory.  The  longKne- 
north  Incidental  subcategory  is  expected 
to  reach  its  allocation  of  23  mt  for 
vessels  fishing  north  of  34°  t*.  lat.  Once 
the  quota  is  reached  for  this  northern 
subcategory,  any  ABT  incidentally  taken 
by  longline  vessels  must  be  discarded  at 
sea.  In  order  to  prevent  waste  of  ABT 
that  might  otherwise  be  discarded  dead, 
it  is  reasonable  to  transfer  quota  from 
the  southern  to  the  northern 
subcategory. 

Reallocating  10  mt  from  the  Incidental 
longline-south  category  responds  to  the 
criteria  listed  above  as  follo%vs: 
Incidental  category  landings  are  a  major 
contributor  to  the  collection  of 
biological  data  on  this  fishery; 
incidental  catches  by  longline  vessels  in 
1996  have  been  high,  and  it  would  be 
necessary  to  close  this  subcategory  of 
the  fishery  unless  additional  quota 
allocation  is  made. 


Classification 

This  action  is  taken  under  50  CFR 
285.20(b)  and  50  CFR  285.22  and  is 
exempt  from  review  under  E.0. 12866. 

AadMrily:  16  U.S.C  971  et  seq. 

Dated:  July  23, 1996. 
Rickanl  W.  Swdi, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
lint  Doc.  96-19129  Filed  7-23-46;  5:08  pm| 


SO  CFR  Part  300 

(Ooetel  Ho.  9a01in03-«IM-03;  U>. 
0724a6A] 

Intamatlonat  FialMries  RaguMions; 
1990  Halibut  Report  No.  5 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  action. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  these 
inseason  actions  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  the 
Pacific  halibut  stock. 
ffFECTTiVE  DATE:  Area  2A  Non-treaty 
Commercial  Fishery  Reopening:  8:00 
a.m..  Pacific  Daylight  Time  (POT),  July 
24, 1996,  until  6:00  p.m.  PDT,  July  24, 
1996. 

FOR  FURTHER  MFORMATWN  (XMTACT: 
Steven  Pennoyer,  907-586-7221; 
William  W.  Stelle,  Jr.,  206-526-6140;  or 
Donald  McCaughran,  206-634-1838. 
8UI>PLBMBITARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29, 1979).  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
He  regulations  have  been  approved  by 
NMFS  (60  FR  14651,  March  20, 1995, 
and  amended  at  61  FR  11337,  March  20, 
1996).  On  behalf  of  the  IPHC,  this 
inseason  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
established  therein. 
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Inseason  Action 

J996  Halibut  Report  No.  5 

Incidental  Commercial  Halibut  Catch  in 
the  Area  2A  Salmon  Troll  Fishery 

The  total  allowable  incidental 
commercial  catch  of  halibut  allocated  to 
the  salmon  troll  fishery  was  16,068  lb 
(7.28  metric  tons  (mt)).  The  salmon  troll 
fishery  closed  June  30  with  ah  estimated 
halibut  catch  of  8,002  lb  (3.62  mt).  The 
remaining  catch  of  8,066  lb  (3.65  mt)  is 
added  to  the  directed  commercial  catch 
limit. 

Area  2A  Non-treaty  Commercial  Fishery 
to  Reopen  on  July  24 

The  July  10  fishing  period  in  Area  2A 
resulted  in  a  catch  of  about  70,000  lb 
(31.75  mt),  leaving  21,052  lb  (9.54  mt) 
in  the  commercial  catch  limit.  The  total 
catch  limit  remaining,  including  the 
additional  amount  from  the  salmon  troll 
fishery,  is  29,118  (13.20  mt). 

Area  2A  will  reopen  on  July  24  for  10 
hoius  from  8:00  a.m.  to  6:00  p.m.  local 
time.  The  fishery  is  restricted  to  waters 
that  are  south  of  Point  Chehalis, 
Washington  (46°53°18"  N.  lat.)  under 
regulations  promulgated  by  NMFS. 
Fishing  period  limits  as  indicated  in  the 
following  table  will  be  in  effect  for  this 
opening. 


Vessel  dass 

Fishing  pefiod  Nmil 
(pounds) 

Letter 

l-englh 

Dressed, 
head-on 

Dressed, 
head- 
er 

0-25 

26-30 

A 
B 

225 

225 

200 
200 

Vessel  dass 

Fishing  period  limit 
(pounds) 

Letter 

Length 

Dressed, 
head-on 

Dressed, 
head- 
er 

31-35  

36-40 

41-45 

46-50 

51-56 

56+ 

C 
0 

E 
F 
G 
H 

285 

790 

850 

1,020 

1,135 

1,705 

250 
695 
750 
895 
1,000 
1,500 

'Weiglits  are  alter  2%  has  been  deducted 
lor  ice  and  slime  if  lish  are  not  washed  prior  to 
weighing. 

'  The  appropriate  vessel  length  class 
and  letter  is  printed  on  each  halibut 
license. 

The  fishing  period  limit  is  shown  in 
terms  of  dressed,  head-off  weight  as 
well  as  dressed,  head-on  weight, 
although  fishermen  are  reminded  that 
regulations  require  that  all  halibut  from 
Area  2A  be  landed  with  the  head  on. 

The  fishing  period  limit  applies  to  the 
vessel,  not  the  individual  fisherman, 
and  any  landings  over  the  vessel  limit 
will  be  subject  to  forfeiture  and  fine. 

Area  2B  Commercial  Fishery  Update 

Halibut  landings  from  Area  2B  total 
5.57  million  lb  (2,526.53  mt)  through 
July  11,  leaving  3.95  million  lb  (1,791.70 
mt)  of  the  catch  limit  to  be  caught.  The 
fishery  will  continue  until  all  quotas 
have  been  filled,  or  November  15, 
whichever  is  earlier. 

Annette  Island  Reserve  Fishery  in  Area 
2C 

The  Metlakatia  Indian  community  has 
been  authorized  by  the  U.S.  Government 


to  conduct  a  commercial  halibut  fishery 
within  the  Annette  Island  Reserve.  Six 
48-hour  fishing  periods  occurred 
between  April  27  and  July  7.  producing 
a  total  catch  of  43,837  lb  (19.88  mt). 

Alaskan  Commercial  Fishery  Update 

It  is  estimated  that  the  following 
catches  and  number  of  landings  were 
made  in  the  Alaskan  Individual  Fishing 
Quota  (IFQ)  and  Community 
Development  Quota  (CDQ)  fisheries 
through  July  10,1996. 


Area 

Catcn 

tmil 

(OOO's 

pounds) 

Calcti 
(OOffs 
pounds) 

Num- 
ber ol 
land- 
ings 

2C 

3A  

3B  

4A  - 

48  

4C _ 

4D 

4E  

9,000 

20,000 

3,700 

1,950 

2310 

770 

770 

120 

5,529 
10,071 

1^78 
616 
677 
428 
346 
118 

1.640 

1,465 

182 

72 

120 

280 

37 

507 

Total 

38,620 

19,063 

4,303 

During  the  same  time  period  in  1995, 
March  IS  through  July  14, 13.56  million 
lb  (6.150.77  mt)  were  landed  in  the 
Alaskan  IFQ  and  CDQ  fisheries. 

Dated:  July  24. 1996. 
Kkhard  W.  Snrdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Nationat 
Marine  Fisheries  Service. 
IFR  Doc.  96-19207  Filed  7-26-96: 8:45  am) 
aiLUHO  oooc  atis-a-p 
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O^ARTMENT  OF  -nMNSI>OnTATI0N 


14CH)Pwl3e 


RMXia»-AA64 


SOS-W  and  SOS-SHERPA  SwiM 


AOacv:  Federal  Aviation 
Administratian,  DOT. 
ACTION:  Notice  of  {nopoeed  nilwnnklng 
(NPRM). 

SUHMART:  This  document  propoaa*  the 

adoption  of  a  new  aiiworthinaaa 
directive  (AD)  that  is  applicable  to 
certain  Shorts  Model  SO3-60  and  SD3- 
SHQU>A  series  airplanes.  This  proposal 
would  require  a  one-time  inspection  to 
detect  cracks  and/or  corrosion  of  the 
gland  out  on  the  shock  abaother  of  the 
main  landing  gear  (MLG),  and  follow-on 
actions.  The  pnposal  also  would 
require  repair  or  replacement  of  any 
oackedy corroded  gland  nut  mth  a  new 
nuL  This  proposal  is  prompted  by  a 
report  thai,  due  to  stress  corrosion  and 
cracking  of  the  gland  nut  on  the  shock 
absorber,  the  MLG  collapsed  on  an  in- 
aetvice  airplane.  The  actions  speciGed 
by  the  proposed  AD  ate  intended  to 
prevent  such  stress  ctsrosion  or 
cracking  and  consequent  reduced 
structural  integrity  of  the  gland  nut. 
which  could  result  in  separation  of  the 
shock  absorber  cylinder  bom  the  MLG 
shock  absorber  body  and.  consequently, 
lead  to  the  collapse  of  the  MLG  during 
landing. 

IMTES:  Comments  must  be  received  by 
September  9, 1996. 
Aooncsau:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
09-AO,  1601  Lind  Avenue,  SW., 
Kenton.  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9K)0  a.m.  and  3:00 


p.m.,  Monday  thrtnigh  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  propoaed  rule  may  be  obtained  from 
Short  Brothers  PLC.  2011  Crystal  Drive, 
Suite  713,  Arlington,  Virginia  22202- 
3719.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ranton,  Washington. 
FOR  RUrTHER  MFOflMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer, 
Standanlization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2146;  fax  (206)  227-1149. 

suppLaefTARY  «*amMTiON: 
ilnnlaii 


96-NM-09-A0, 1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtmients  as 
^ey  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  g&-NM-09-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATaiUbility  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Shorts  Model  SD3-60 
and  Model  SD3-Sf{ERPA  series 
airplanes.  The  CAA  advises  that  it  has 
received  a  report  indicating  that  the 
right-hand  main  landing  gear  (MLG) 
collapsed  on  a  Model  S03-60  series 
airplane.  The  cause  of  this  bilure  has 
been  attributed  to  stress  corrosion  and 
cracking  around  the  Ixmer  shoulder 
radius  of  the  gland  nut  on  the  shock 
absorber  of  the  MLG.  The  eftscts  of  such 
streaa  corrosion  and  craddng  could  lead 
to  reduced  stmctuial  Integrity  of  the 
gland  nut.  This  condition,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  In  separation  of 
the  shock  absorber  cylindCT  bom  the 
MLG  shock  ^norfaer  body  and, 
consequently,  lead  to  the  collapse  of  the 
MLG  during  landing. 

The  gland  nut  on  the  shock  afaaotbar 
of  the  MLG  qn  certain  Model  SD3- 
SHERPA  series  airplanes  is  identical  to 
that  on  the  affiscted  Model  SD3-60 
series  airplanes.  Herefore,  Model  SD3— 
SHERPA  series  airplanes  may  be  subject 
to  the  same  unsafe  condition  revealed 
on  Model  SD3-60  series  airplanes. 

Explanation  of  Kahrant  Service 
Inlonnation 

Shorts  has  issued  Service  Bulletin 
SD360-32-34  (for  Model  SD3-60  series 
airplanes),  and  Service  Bulletin  SD3 
SHERPA-32-2  <for  Model  SD3- 
SHERPA  series  airplanes),  both  dated 
September  22, 1995.  These  service 
bulletins  describe  procedures  for  a  one- 
time visual  and  fluorescent  dye 
penetrant  inspection  to  detect  cracks 
and/or  corrosion  of  the  gland  nut  on  the 
shock  absorber  of  the  MJS.  and  repair 
or  replacement  of  the  gland  nut  with  a 
new  nut,  if  necessary.  Following 
accomplishment  of  the  inspection,  these 
service  bulletins  also  describe 
procedures  for  applying  grease  to  the 
threads  of  the  cylhider  and  applying 
sealant  to  the  inner  radius  of  the  gland 
nut;  these  procedures  will  prevent  stress 
corrosion  and  cracking  of  the  subject 
gland  out.  The  CAA  classified  these 
service  bulletins  as  mandatory  and 
issued  airworthiness  directives  010-09- 
95  (for  Model  SD3-eO  series  airplanes) 


Federal  Regigter  /  Vol.  61.  No.  146  /  Monday.  July  29.  1996  /  Proposed  Rules 


3inS5 


and  009-09-95  (for  Model  SD3- 
SHERPA  series  airplanes),  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA'a  Conclttsions 

These  airplane  models  are 
manubctuied  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  th? 
applicable  bilateral  airworthiness 
agreement.  I^irsuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  iif  the  United 
States. 

Explanation  of  Requirements  of 
Propoaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  a  one-time  visual  and 
fluorescent  dye  penetrant  inspection  to 
detect  cracks  and/or  corrosion  of  the 
gland  nut  on  the  shock  absorber  of  the 
MLG,  and  repair  or  replacement  of  the 
gland  nut  with  a  new  nut,  if  necessary. 
Following  the  accomplishment  of  the 
inspection,  the  proposed  AD  also  would 
require  applying  grease  to  the  threads  of 
the  cylinder  and  applying  sealant  to  the 
inner  radius  of  the  gland  nut.  The 
actions  would  be  required  to  be 
accompUshed  in  accordance  with  the 
service  bulletins  described  previously. 

Coal  Impact 

The  FAA  estimates  that  88  airplanes 
(72  Model  SD3-60  series  airplanes  and 
16  Modal  SD3-SHERPA  series 
airplanes)  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  S  work  houre 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AJD  on  U.S.  operators  is  estimated  to  be 
$26,400,  or  $300  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  asstunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regiilatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
re  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  ofSubjccti  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulatioiu 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

{39,13    [AmwidMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Short  Brolhen,  PLC  Docket  g6-NM-09-AD. 

Applicability:  Model  SD3-G0  and  Model 
SD3-SHERPA  series  airplanes,  as  listed  io 
Shorts  Service  Bulletin  SD360-32-34  (for 
Model  SD3-60  series  airplanes),  and  Shorts 
Service  Bulletin  S03  SHERPA-32-2  (for 
Model  SD3-SHERPA  series  airplanes),  both 
dated  Septemtjer  22, 1995;  certificated  in  any 
category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
nHMliried,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
aiq}lanes  thai  have  twen  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  b  affected,  the 
owner/operator  must  request  approval  for  an 


altnroative  method  of  compliance  in 
BCcordmce  with  peragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  Ivy 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stress  corrosion  or  cracking  of 
the  gland  nut  on  the  shock  abaorher  of  the 
main  landing  gear  (MljG)  and  consequent 
reduced  structural  integrity  of  the  nut,  which 
could  result  in  separation  of  the  shock 
atnorfocr  cylinder  from  the  MLC  shock 
abeorfoer  tiody  and.  consequently,  lead  to  lite 
collapse  of  the  MLjG  during  landing: 
accomplish  the  following: 

(a)  Within  90  days  after  the  efliBctivB  dale 
of  this  AD,  perform  a  one-time  visual  and 
fluorescent  dye  penetrant  inspection  to 
detect  cracks  and/or  corrosion  of  the  gland 
nut  on  the  shock  absorber  of  the  MLG,  in 
accordance  with  Shorts  .Service  Bulletin 
SD360-32-34  (for  Model  SD3-60  series 
airplanes),  and  Shorts  Service  Bulletin  SD3 
SHERPA-32-2  (for  Model  SD3-SHERPA 
series  airplanes),  both  dated  Septemlwr  22, 
1995,  as  applicable. 

Note  2:  Shorts  Service  Bulletins  SD360- 
32-34  and  SD3  SHERPA-32-2  reference 
Messier-Dowly  Service  Bulletin  32-7BSO, 
dated  July  19, 1995,  as  an  additional  source 
of  service  infomiaUon. 

(1)If  no  crack  and/or  corrosion  is  detected, 
no  fiirther  action  is  required  by  paragraph  (a) 
of  this  AD. 

(2)  If  no  crack  is  detected,  but  corrosion  is 
detected  that  is  within  the  limits  specified  in 
the  service  bulletin,  prior  to  further  flight, 
repair  the  gland  nut  in  accordance  with  the 
applicable  service  bulletin. 

(3)  If  any  crack  is  detected,  or  if  any 
corrosion  is  detected  that  is  outside  the  limits 
specified  in  the  service  bulletin,  prior  to 
further  flight,  replace  the  gland  nut  with  a 
new  gland  nut,  in  accordance  with  the 
applicable  service  bulletin. 

(b)  Following  accomplishment  of 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  apply  grease  to  the  threads  of  the 
cylinder,  and  apply  sealant  to  the  inner 
radius  of  the  gland  nut,  in  accordance  with 
Shorts  Service  Bulletin  SD360-32-34  (for 
Model  SD3-60  series  airplanes),  and  Shorts 
Service  Bulletin  SD3  SHERPA-32-2  (for 
Model  SD3-SHERPA  series  airplanes),  both 
dated  September  22,  1995.  as  applicable. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  lie 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Opefatecs 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenancr 
Inspector,  who  may  add  comments  lad  ttwn 
send  it  to  the  Manager,  Standard!  loh— 
Branch,  ANM-113. 

Note  3;  Information  concerning  the 
existence  of  approved  alternative  oio^ads  of 
compliance  with  this  AO.  if  any.  ma>  I 
ofataioed  from  the  Standardization  f 
ANM-113. 
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(d)  Spscial  flight  permits  may  be  issued  in 
•ccordance  writb  sections  21.197  and  21.190 
of  the  Federal  Aviation  Regulations  (14  CPU 
21.197  and  21.199)  to  operate  the  alrolane  to 
a  locatioD  where  the  requirements  of  this  AD 
can  be  accomplished. 

issued  in  Ronton.  Washington,  on  July  23, 
1996. 

Iflka|.»cksy. 

Acting  Manager,  Tmnaport  Airplane 
Diredomte,  Aircraft  Certification  Service. 
(FR  Doc  96-191 50  Filed  7-26-96:  8:45  ami 


14CFRPlrt39 
MN21flO-AAe4 

AInvoiVilness  Dhvcllve^  Fokkef 
ModH  FZ7  SwiM  Aliplani~^ 

Wnh  WMlSf  KnOB  N099  WIlMl 

SlMflng  SystMn 

AOeCT:  Federal  Aviatian 
Administration,  DOT. 
ACTMN:  Notics  of  proposed  nilamnlflng 
(NPRM). 

aUMMARY:  This  document  proposes  the 
adoption  of  a  new  aiiworthiness 
dinctive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F27  series 
airplanes.  This  proposal  would  require 
increesing  the  torque  value  of  the  bolt 
that  connects  the  gearbox  housing 
assembly  of  the  steering  unit  to  the 
pivot  bracket  of  the  nose  landing  gear 
(MLG).  This  proposal  would  also  require 
thai  periodic  inspections  of  that  torque 
value  be  incorporated  into  the  FAA- 
approved  maintonancs  program.  This 
proposal  is  prompted  by  several  reports 
that  the  dowel  pins  in  the  Walter  Kidde 
nose  wheel  steering  system  were  found 
broken  and/or  had  elongated  holes  due 
to  a  reduced  torque  value  of  the  subject 
bolt.  The  actions  specified  by  the 
proposed  AO  are  intended  to  prevent 
such  a  reducHoa  in  the  torque  value, 
which  could  result  in  bihire  of  the 
dowel  pins  in  the  Walter  Kidde  nose 
wheel  steering  system:  this  situation 
could  result  in  i«duced  controllability 
of  the  airplane  or  the  collapse  of  the 
NLC  diuing  landing. 
CM1CB:  Comments  must  be  received  by 
September  9, 1996. 
AOOnawS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
38-AD.  1601  Lind  Avenue,  SW., 
Kenton.  Washington  980S5-40S6. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  ftom 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Direi:torate,  1601  Lind 
Avenue,  SW.,  Renlon,  Washington. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ruth  E.  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  bx  (206)  227-1149. 

WIPW  mrWTAHY  WFOHMATWH: 


Inviiad 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
spedGed  above.  All  communications 
received  on  or  before  the  closing  date 
lor  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitisd  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  peraoos.  A  report 
sumnuuizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentan  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  96-NM-38-AD."  The 
postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

Availability  of  NPSMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-3a-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  96055-4056. 

Diacnsaion 

The  Rijkaluchtvsartdienst  (RLO). 
which  is  the  airworthiness  authority  for 
the  Netherlands,  has  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Fokker  Model  F27  series 


airplanes,  equipped  with  a  Walter  Kidde 

nose  wheel  steering  system  having  part 
number  893954.  The  RLD  advises  that  it 
has  received  several  reports  indicating 
that  the  dowel  pins  in  the  Walter  Kidde 
nose  wheel  steering  system  were  found 
broken  and/or  had  elongated  holes. 
Investigation  revealed  that  the  cause  of 
.  these  discrepancies  was  due  to  a 
reduction  of  the  torque  value  of  the  bolt 
that  connects  the  gearbox  housing 
assembly  of  the  steering  unit  to  the 
pivot  bracket  of  the  nose  landing  gear 
(NLG).  This  condition,  if  not  corrected, 
could  result  in  failure  of  the  dowel  pins: 
this  situation  could  lesult  in  reduced 
controllability  of  the  airplane  or  the 
collapse  of  the  NLC  during  landing. 

Explanalioa  of  KderaBl  Service 
Infonnation 

Fokker  has  issued  Service  Bulletin 
F27/32-166,  dated  September  7, 1993, 
which  describes  pttx:edures  for 
increasing  the  torque  value  of  the  bolt 
that  coimects  the  gearbox  housing 
assembly  of  the  steering  unit  to  the 
pivot  bracket  of  the  NLG.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  BLA  93—132  (A), 
dated  September  17, 1993,  in  order  to 
assure  the  continued  airwcnthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Candnsioiia 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Purauant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  finHingw  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

ExpUnatinn  of  Kequinneals  of 


Since  an  unsafo  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  increasing  the  torque  value  of 
the  bolt  that  connects  the  gearbox 
housing  assembly  of  the  steering  unit  to 
tiie  pivot  bracket  of  the  NLG.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  proposed  AO  would  also  require 
that  perioaic  inspections  of  the  torque 
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value  of  the  affected  bolt  be 
incorporated  into  the  FAA-approved 
maintenance  program. 

Cost  Impacl 

The  FAA  estimates  that  34  Fokker 
Model  F27  series  airplanes  of  U.S. 
registry  wouM  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
initial  tightening  of  the  bolt,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $4,080,  or 
$120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD' 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  foture  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Stales,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedin^s  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendmeot 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWOirmiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aotlurily:  49  U.S.C.  106(g).  40113, 44701. 

IM.13    [AnMitdsOl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  96-NM-3S-AD. 

Applicability:  Model  F27  series  airplanes, 
serial  numbers  10U)2  through  10692 
inclusive:  equipped  with  Walter  Kidde  nooe 
wheel  steering  system  (steering  unit  geariiox 
housing  assembly)  having  part  number 
8939S4;  certificated  in  any  category. 

No4e  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  appioval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  reduction  in  the  torque  value 
of  the  boll  in  the  Walter  Kidde  nose  wheel 
steering  system,  which  could  result  in 
reduced  controllability  of  the  airplane  or  the 
collapse  of  the  nose  landing  gear  (NLG) 
during  landing,  accomplish  the  following: 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD.  or  within  4  months 
after  the  effective  date  of  this  AD,  whichever 
occuis  first,  tighten  the  bolt  that  connects  the 
gsartjox  bousing  assembly  of  the  steering  unit 
to  the  pivot  bracket  of  the  NLG  to  a  torque 
value  of  700  to  800  pounds  per  inch,  in 
accordance  with  Fokker  Service  Bulletin 
F27/32-166,  dated  September  7, 1993. 

(b|  Within  30  days  following 
accomplishment  of  paragraph  (a)  of  this  AO, 
revise  tlie  FAA-approved  maintenance 
program  to  include  periodic  inspections  of 
the  torque  value  of  the  affected  bolt,  as 
described  in  Fokker  F27  Maintenance 
Qrcular  No.  32-6.  dated  April  30. 1903:  and. 
thereafter,  comply  with  those  requirements. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  t;  Information  concerning  the 
existence  of  appioved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 


obtained  fiom  the  Standard  izaliou  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  In 
accordance  with  sections  21.197  and  21.199 
of  tile  Federal  Aviation  Kegulitioni  (14  (38 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

issued  in  Renton.  Washington,  on  luly  23, 
1996. 

lohB  |,  Hkkay, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  96-19151  Fded  7-26-96: 1:4$  ami 


UCFRPwtn 

[Alnpaee  DodMl  Na  96-AWP-1II 

PropoMd  AiTMiKlfnent  of  Clas*  0 
Airapac*;  Hayward,  CA 

AOaiCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  D  airspace  area  at 
Hayward,  CA.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SlAP)  to  Runway  (RWY)  28L 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Hayward  Air  Terminal,  Hayward,  CA. 
DATES:  Comments  must  be  received  on 
or  before  September  9, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  AttA: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  96-AWP-18,  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angelbs,  California, 
90009. 

The  official  docket  may  be  examined 
in  the  ORice  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  ISOOO  Aviation  Boulevard, 
Lawndale,  California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FIMTHBI  INFORMATION  CONTACT: 
William  Buck,  Airepace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration.  ISOOO  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6556. 
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8UP«>LaKNTAIIV  MFOfMA-nON: 

Cammeiita  InnlBd 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argument;  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suogestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-18."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  TrafTic  Division,  at  15000  Aviation 
Boulevard.  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

ArailabUityorNFKM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  P.  O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedures. 

Tlie  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  D  airspace  area  at 
Hayward.  CA.  The  development  of  GPS 
SIAP  at  Hayward  Air  Terminal  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 


provide  adequate  Class  D  airspace  for 
aircraft  executing  the  GPS  RWY  2aL 
SLAP  at  Hayward  Air  Terminal, 
Hayward,  CA.  Class  D  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.gC  dated 
August  17, 1995,  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoicd  Amendmeiit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENOEO) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ,  40103.  40113, 
40120:  B.O.  10854,  24  CR  9565,  3  CFK,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airepace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  5000  •  Class  D  Ainpace 


AWP  CA  D  Haywutl,  CA  IReviMdl 
Hayward  Air  Terminal,  CA 
(lat.  37*39'34"  N.  long.  122'W21"  W) 
Metropolitan  Oakland  Internal  Airport 


(laL  3r43'17 "  N,  long.  12Z*13'415"  W) 

That  airspace  extending  upward  the 
sur&ce  to  but  not  including  1,500  feet  MSL 
within  a  5.6-mile  radius  of  the  Hayward  Air 
Terminal  excluding  that  portion  within  the 
Metropolitan  Oakland  Interaalional  Airport, 
CA.  Class  C  airspace  area.  This  Class  0 
airspace  area  is  effective  during  the  specific 
dales  and  limes  eslablishad  in  advance  by  a 
Notice  lo  Airmen.  The  effective  date  and  time 
will  thereafter  be  cootinuoualy  published  in 
the  Airport/Facility  Diractocy. 
***** 

Issued  in  Los  Angeles,  CaUfomia,  on  July 
15,  1996. 
Harvey  K.  Kicbd, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  He^on. 
IFR  Doc  96-19234  Filed  7-26-46;  8:45  am) 


14  CFR  Part  71 

CAIf^Mca  Docket  No.  (6.AAL-17] 

PfxipoMd  RavWon  of  Ctata  E 
Alrapac*;  Port  Maiden,  AK 

AOBICV:  Federal  Aviation  r 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

StMMRV:  This  action  revises  the  Class 
E  airspace  at  Port  Heiden,  AK.  The 
development  of  the  Very  High 
Frequency  (VHF)  omni^iirectional  radio 
range  (VOR)/E)istance  Measuring 
Equipment  (DME)  instrument  approach 
to  RWY  13  at  Port  Heiden  Airport,  AK, 
has  made  this  action  necessary.  The 
areas  would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The  intended 
effect  of  this  propo.'ial  is  to  provide 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Port  Heiden,  AK. 
DATES:  Comments  must  be  received  on 
or  before  September  13, 1996. 
AOORESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AAL-530, 
Docket  No.  95-AAL-17,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587. 

The  ofHcial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FUimtER  MFOMUTHM  CONTACT: 
Robert  van  Haastert.  System 
Management  Branch.  AAL-S38,  Federal 
Aviation  Administration,  222  West  7th 
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Avenue,  Box  14.  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

•UPPLEMBn-ARY  MR3RMATI0N: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposal  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  end  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airapace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspa(»  Docket  No.  96- 
AAL-17."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

A*ailability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  lo  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  Port  Heiden, 


AK.  This  action  is  necessary  to 
accommodate  a  new  VOR/DME 
instrument  approach  to  Runway  13  at 
Port  Heiden,  AK.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datum  83.  The  Class  E 
airapace  areas  designated  as  700/1200 
foot  transition  areas  are  published  in 
paragraph  6005  of  FAA  Order  7400.9C, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airepace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order.  The  FAA  has 
determined  that  these  proposed 
regulations  only  involve  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
ecoitomic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporated  by  refanncs. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  t.he  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENOEPI 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  40103,  40113,  40120: 
E.0. 10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389:  49  U.S.C  106(g).  14  CFR 
11.69. 

fTI.I    [Amended) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airepace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  ES  Port  Heidni,  AK  l*mtimi\ 
Port  Heiden  Airport.  AK 

Hal.  56'57'32"N.  long.  15«°37'57"W) 
Port  Heiden  NDB 

(lat.  56"57'15"N.  long.  15«'38'58"W) 
TumbuU  VOR/DME 

(lat  56''57-04"  N.  long.  15«'3«'27"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  the  Port  Heiden  Airport  and  within 
4  miles  north  and  B  miles  south  of  the  248* 
bearing  of  the  E^xt  Heiden  NDB  extending 
from  the  NDB  lo  20  miles  west  of  the  NDB 
and  within  8  miles  west  and  4  miles  east  of 
Ihe  Port  Heiden  NDB  339°  bearing  extending 
from  the  NDB  to  20  miles  northwest  of  the 
NDB:  and  that  airspace  extending  upward 
from  1200  feel  alxive  the  surface  within  13 
miles  west  and  4  miles  east  of  Ihe  Port 
Heiden  NDB  339°  tiearing  extending  from  10 
miles  north  of  Ihe  NDB  to  25  miles  north  of 
the  NDB  and  within  17  miles  of  the  TumbuU 
VOR/DME  extending  clockwise  from  Ihe 
VOR/DME  213*  radial  lo  the  VOR/DME  074- 
radial. 
•         •         *         •         * 

Issued  in  Anchorage,  AK.  on  July  22.  IIMM. 
Traal  S.  CuouBiags, 

Acting  Uanager,  Air  Trafpc  Division,  Alaskan 
Region. 
IFR  Doc.  96-19230  Filed  7-26-96:  8:45  ami 


14  CFR  PM  71 

(AlrepM*  Oocftat  Na  t6-AWP-17) 

Propoaad  Aiiiatidiiiil  o<  Claaa  E 
Alr^iace;  Praacolt.  A2 

AGStCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTON:  Notice  of  proposed  rulemaking. 


r:  This  notice  propoaes  lo 
amend  the  Class  E  airspace  area  at 
Prescott.  AZ.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  lo  Runways  (RWYs) 
12/ZlL  has  made  this  proposal 
necessary'.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airepace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Ernest  A.  Love 
Field,  Prescott,  AZ, 
IMTES:  Comments  must  be  received  on 
or  before  September  3.  1996. 
AOORESSES:  Send  comnnents  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn: 
Manager,  Operations  Branch.  AWP-530, 
Docket  No.  96-AWP-17.  Air  Traffic 
Division.  P.O.  Box  92007.  Worldway 
PosUl  Center,  Los  Angeles.  Caliioniia. 
90009. 
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The  official  docket  nuy  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administiation,  Room 
6007,  ISOOO  Aviation  Boulevard. 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  MFORMATKIN  CONTACT: 
William  Buck,  Airspace  Speaallst, 
Operations  Branch.  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  ISOOO  Aviation 
Boulveard.  Lawndale,  California,  90261, 
telephone  (310)  725-6556. 

supPLBiENTAnv  information: 

CamnMiils  Innted 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  bctual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commtmications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-17."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  In  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
commmts.  A  report  siumnarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUdiiUty  afNPKM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 


Aviation  Administration,  Operations 
Branch,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  Commtmications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  Ust  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Cirtnilar 
No.  11-2A,  which  describes  the 
application  procedures. 

ThePraposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Prescott.  AZ.  The  development  of  GPS 
SIAP  at  Ernest  A.  Love  Field  has  made 
this  proposal  necessary.  The  intended 
affect  of  this  proposal  is  to  provide 
adequate  Qass  E  airspace  for  aircraft 
executing  the  GPS  RWY  12/21L  SIAP  at 
Ernest  A.  Love  Field,  Prescott,  AZ.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surfoce  of  the  earth  are 
pubUshed  in  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16, 1995.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
propose*  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENOCD] 

1.  The  authorify  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Aalhm  Uf   49  U.S.C  106(g).  40103.  40113, 
40120:  E.  O.  lOaM,  24  FR  9565,  3  CFR,  1959- 
1963  Comp,  p.  389: 14  CFR  11.69. 

1 71.1     [AlMrMtad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  eSsctive 
September  16, 1995,  is  amended  as 
follows; 

PamgmphSOOS  Oast  E  ainpace  aiaoM 
extending  upward  from  700  feet  or  mote 
above  the  surface  of  the  earth. 


AWFAZES 


AZIKsTtosdl 


Prescott  Ernest  A.  Love  Field.  AZ 

(lat.  34"39'06"N.  long.  112*25'18"W) 
Drake  VORTAC 

(lat.  34°42'09"N.  long.  112"28'49"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Ernest  A.  Love  Field  and  within  a  2.6 
miles  each  side  of  Drake  VORTAC  318*  ndiol 
extending  from  6-mile  redius  to  7.5  miles 
nonfawesi  of  the  Drake  VORTAC  and  within 
4.3  miles  northwest  and  3  miles  southeast  of 
the  Runway  21  localizer  extending  from  the 
6-mile  radius  to  S.7  miles  northeast  of  Ernest 
A.  Love  Field.  That  airspace  extending 
upward  from  1.200  feet  above  the  sur&ce 
within  a  18.2-mile  radius  of  the  Drake 
VORTAC  extending  clodcwise  from  a  line 
4.3  miles  south  of  and  parallel  to  the  Drake 
VORTAC  252°  radial  to  a  line  4  miles 
northeast  of  and  parallel  to  the  Drake 
VORTAC  318°  radial  and  within  a  24-mile 
radius  of  the  Drake  VORTAC,  extending 
clockwise  from  B  line  4  miles  northeast  of 
and  parallel  to  Uu  Drake  VORTAC  318° 
radial  to  a  line  4  miles  west  of  and  permllel 
to  the  Drake  VORTAC  002°  radial  and  within 
a  18.2-mile  radius  of  Drake  VORTAC 
extending  clockwise  from  a  line  4  miles  west 
of  and  parallel  to  the  OrakB  VORTAC  002° 
radial  to  a  line  4.3  miles  west  of  and  parallel 
to  the  Drake  VORTAC  159°  radial  and  within 
a  1 2.2-mile  radius  of  Drake  VORTAC 
extending  clockwise  from  a  line  4.3 'miles 
west  of  and  parallel  to  the  Drake  VORTAC 
159*  radial  to  a  line  4.3  miles  south  of  end 
parallel  to  the  Drake  VORTAC  252°  radial. 
***** 

Issued  in  L,os  Angeles,  Califbniia.  on  July 
15, 1996. 

Hamy  R.  Uabal. 

Acting  Manager.  Air  Traffic  Division, 
Western -Pacific  Region. 
IFR  Doc.  96-19233  Filed  7-26-96:  6:45  am) 

■uan  COM  «i»-is-a 


14  CFR  Part  71 

lMnpK»  Ooekal  No.  9»-ANM-2q 

Proposed  BfiMfidnMnt  to  Class  E 
Mrapaca,  Bianding,  Utah 

AOENCV:  Federal  Aviation 
Administntion  (FAA),  DOT. 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


:  This  proposed  rule  would 
amend  the  Bianding,  Utah,  Class  E 
airspace  to  accommodate  a  new  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  the  Bianding  Municipal  Airport.  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  rafieranoe. 
DATES:  Comments  must  be  received  on 
or  before  September  6, 1996. 
AOORESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
95-ANM-25, 1601  Lind  Avenue  S.W., 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Fral'a,  ANM-532.4,  Federal 
Aviation  Administration,  Docket  No. 
95-ANM-25, 1601  Lind  Avenue  S.W.. 
Renton,  Washington  980S5-40S6; 
telephone  number  (206)  227-2535. 

SUPPLEMENTARY  MFORaMTION: 


iniB  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Commtmications  should  identify  the 
airapace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Contmentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
ANM-2S."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenteT.  All  commtmications 
received  on  or  before  the  specified 
closing  date  for  conunents  will  be 
consideied  before  taking  action  on  the 
proposed  rule.  The  pioposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  receivedf.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing ' 


date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  ny  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations  Branch,  ANM-S30,  1601 
Lind  Avenue  S.W.,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  t:opy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airapace  at  Bianding, 
Utah,  to  accommodate  a  new  GPS  SIAP 
to  the  Bianding  Municipal  Airport.  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airapace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airapace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9C  dated 
August  17, 1995,  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airapace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Anendmeat 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aathority:  49  U.S.C  106(g),  40103,  401 13. 
40120;  E.O.  10854,  24  FR  9565, 3  CFR,  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69. 

{71.1    (Amsmisd) 

2.  The  incorporation  by  refarance  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C  Airapace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  eHsctive 
September  16, 1995,  is  amended  as 
follows; 

Pamgraph  6005  Oass  E  airspace  oraas 
extending  upward  from  700  feet  or  aooie 
above  the  surface  of  the  earth. 


ANMUTE5 


UT 


Bianding  Municipal  Airpoit,  UT 
(lat.  37°34'59"N,  long.  109*29T10-W) 
That  airapace  extending  upward  boa  700 

feel  above  the  surfisce  within  a  6.S-mile 

tedius  of  the  Bianding  Municipal  Airport, 

and  within  5.1  miles  either  side  of  the  182* 

bearing  from  the  airport  extending  from  the 

6.5-mile  radius  to  15  miles  south  of  the 

airport;  that  airspace  extending  upward  fr'oin 

l,2tx>  foet  olxive  the  surface  bounded  by  a 

line  beginning  at  lat  37°42'00"  N,  long. 

109*42'00"  W;  to  lat  37*42-00"  N,  long. 

109*20'30"  W;  to  lat  37*52'18"  N,  long. 

108*S8'58"  W:  to  lat  37*4517"  N,  long. 

108*S1'S6"  W;  to  lat  37*25'09"  N,  long. 

tOO'lVwr  W:  to  lat  3r22'45"  N,  long. 

109»I8'00-  W:  to  lat  37*O4'00"  N.  long. 

108*36'11"  W;  to  lat  37*02'00"  N. 

loog.l06*SS'0ir  W;  to  lat  37*12'28"  N,  long. 

109M8D0"  W;  to  lat  37*04  WJ-N.  long. 

109°18"00"  W;  to  lat  37*04™)"  N,  long. 

109*27'20-  W;  to  laf36*30W)"  N.  long. 

109°34'45"  W;  to  lat  36*301)0"  N.  king. 

109°46'0S- W;  to  lat  37*04'00-,  long. 

109*38'45"  W;  to  lat  37*04 "00"  N.  long. 

109*42'DO"  W,  thence  to  point  of  beginning. 

*         «         «         •         • 

Issued  in  Seatde,  Waahington,  on  |uly  8, 
1996. 

Halm  FofaUa  Parka, 
Manager,  Air  Traffic  Division,  Northwest 
Mountain  Begion. 
(fV  Doc  96-19235  Filed  7-26-96: 8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  end  Drug  AdminMnOan 

21  CFR  Part*  210  end  211      - 
[DoekMNo.9SN-03e2| 

nNoeia-AA4s 

Current  Qood  MMHifacturIng  Practice; 
Propoeed  Ajiien<fcnertt  of  Certain 
Requiramente  for  FInletied 
Ptiarmaceulicala;  Extenalon  of 
Comment  Period 

AQENCV:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Proposed  rule;  extension  of 

comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
September  30, 1996,  the  comment 
period  for  the  proposed  rule  that  would 
revise  the  current  good  manuiacturing 
practice  (CGMP)  regulations  for  finished 
phanr-aceuticals.  The  proposed  rule  was 
published  in  the  Federal  Register  of 
May  3, 1996  (61  FR  20104).  The 
proposal  would  clarify  certain 
manufacturing,  quality  control,  and 
doctunenlation  requirements  and  would 
ensure  that  the  regulations  more 
accurately  encompass  CGMP.  The 
agency  is  taking  this  action  based  on  a 
request  for  an  extension  of  the  comment 
period. 

DATES:  Written  comments  by  September 
30. 1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857, 
FOR  FURTHER  MFORMATKIN  CONTACT: 
Thomas  C.  Kuchenberg,  Center  for 

Drug  Evaluation  and  Research 

(HFD-7).  Food  and  Drug 

Administration,  7500  Standish  PL, 

Rockville,  MD  20855,  301-594- 

104e;or 
John  M.  Dietrick,  Center  for  Drug 

Evaluation  and  Research  (HFD- 

325),  Food  and  Drug 

Administration,  7500  Standish  PL, 

Rockville,  MD  20855.  301-594- 

0098:  or 
William  C.  Mamane,  Center  for 

Veterinary  Medicine  (HFV-143), 

Food  and  Drug  Administration, 

7500  Standish  PI..  Rockville,  MD 

20855, 301-594-0678;  or 
Nancy  Roscioli,  Center  for  Biologies 

Evaluation  and  Research  (HFM- 

205),  Food  and  Drug 

Administration,  1401  Rockville 

Pike,  Rockville,  MD  20852-1448, 

301-827-3031. 


aUPPLEMENTARY  INFOnMATIOM:  In  the 
Federal  KegMer  of  May  3, 1996  (61  FR 
20104),  FDA  published  a  proposed  rule 
that  would  clarify  certain 
manufacturing,  quality  control,  and 
docimientation  requirements  and  would 
ensure  that  the  regulations  more 
accurately  encompass  CGMP.  In 
addition,  the  proposed  rule  would 
update  the  requirements  for  process  and 
methods  validation  to  incorporate 
guidance  previously  issued  to  industry 
to  reflect  current  practice.  The  agency 
proposed  these  revisions  to  the  CGMP 
regulations  to  enhance  the  integrity  of 
the  drug  manufacturing  process  and  the 
safety  of  drug  products.  The  proposal 
gave  interested  persons  the  opportunity 
to  submit  written  comments  by  August 
1,1996. 

FDA  has  received  a  request  from  the 
Nonprescription  Drug  Manubcturers 
Association  (NDMA)  to  extend  the 
comment  period.  NDMA  asked  that  the 
comment  period  be  extended  to  permit 
the  nonprescription  drug  industry  to 
prepare  and  submit  comments  to  FDA. 

FDA  has  carefully  considered  this 
request  and  has  decided  to  extend  the 
comment  period  in  which  interested 
persons  may  evaluate  the  proposed  rule 
and  submit  comments  to  the  agency. 
Accordingly,  the  comment  period  for 
submission  of  conunents  by  any 
interested  person  is  extended  to 
September  30, 1996. 

Interested  persons  may,  on  or  before 
September  30, 1996,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  conunents  regarding  this 
proposaL  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  pjn., 
Monday  through  Friday. 

Dated:  July  19. 1996. 
Willian  K.  Hnhbard, 
Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  96-19158  Filed  7-26-96:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Bureau  of  AlcoiMl,  Tobaoeo  end 


27CFRPart178 

(NoOce  No.  833] 

RM  1S12-AB36 

Implementation  of  PubNc  Law  103-322, 
the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994— Importation 
of  Ammunition  Feeding  Devicee  With  e 
Capacity  of  More  Than  10  Rounda 
(94F-022P) 

aqency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Proposed  rulemaking  cross 

referenced  to  temporary  regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  Fedo^  Register,  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  is  issuing  temporary 
regulations  which  provide  that 
ammunition  feeding  devices  with  a 
capacity  of  more  than  10  rounds 
manufactured  on  or  before  September 
13, 1994,  the  date  of  enactment  of 
Public  Law  103-322,  are  eligible  for 
importation  into  the  United  States  for 
general  commercial  sale.  The  temporary 
rule  also  provides  guidance  on 
acceptable  evidence  that  magazines 
sou^t  to  be  imported  were 
manufactured  on  or  before  September 
13, 1994.  The  temporary  regulations 
also  serve  as  the  text  of  this  notice  of 
proposed  rulemaking  for  final 
regulations. 

DATES:  Written  comments  must  be 
received  on  or  before  October  28, 1996. 
AIXMESS:  Send  written  comments  to: 
Chief,  Regulations  Branch;  Bureau  of 
Alcohol,  Tobacco  and  Firearms;  PO  Box 
50221;  Washington,  DC  20091-0221; 
ATTN:  Notice  No.833. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Regulations  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226  (202-927- 
8230). 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in  E.O. 
12866,  because  the  economic  effects 
flow  directly  from  the  underlying 
statute  and  not  from  this  temporary  rule. 
Therefore,  a  regulatory  assessment  is  not 
required. 
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Regulatory  Flexibility  Act 

It  is  hereby  certified  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The  revenue 
effects  of  this  rulemaking  on  small 
businesses  flow  directly  from  the 
underlying  statute»Likewise,  any 
secondary  or  incidental  effects,  and  any 
reporting,  recordkeeping,  or  other 
compliance  burdens  flow  directly  from 
the  statute. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Ad  of 
1980  (44  U.S.C.  3504(h)).  Comments  on 
the  collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1512-0017,  1512-0018,  and  1512-0019, 
Attention:  Desk  officer  for  the 
Department  of  the  Treasury,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC,  20503,  with  copies  to 
the  Chief,  Document  Services  Branch, 
Room  3450,  Bureau  of  Alcohol, 
Tobacco,  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

The  collections  of  information  in  this 
proposed  regulation  are  in  27  CFR 
178.119.  This  information  is  required  by 
ATF  to  ensure  compliance  with  the 
provisions  of  Pub.  L.  103-322  (108  Stat. 
1796).  The  likely  respondents  are 
individuals  and  businesses.  Estimated 
total  annual  reporting  burden:  200 
hours.  Estimated  number  of 
respondents:  2,000.  Total  annual  hours 
requested:  200. 

Public  Participation 

ATF  requests  comments  on  the 
temporary  regulations  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 


Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  90-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  is  necessary. 

The  temporary  regulations  in  this 
issue  of  the  Federal  Register  amend  the 
regulations  in  27  CFR  Part  178.  For  the 
text  of  the  temporary  regulations,  see 
T.D.  ATF-383  published  in  the  Rulto 
and  Regulations  section  of  this  issue  of 
the  Federal  Register. 

Drafting  Inforouliaa:  The  Hulhor  of  this 
document  is  lames  P.  Ficaretta,  ReguUtioos 
Branch,  Bureau  of  Alcotiol,  Tobacco  and 
Fiteams. 

Signed:  March  18, 1986. 
Bndler  A.  Bnckka. 
Acting  Director. 

Approved:  June  19, 199S. 
Jehn  P.  Simpeoa. 

Deputy  Assistant  Secretary  (Refpikxtary.  Tariff 
and  Trade  Enforcement). 
IFR  Doc.  96-19190  Filed  7-26-96:  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1228 
RIN3(M5-AASS 

Transfer  of  Electronic  Recorda  to  Um 
National  Archlvea 

AGENCY:  National  Archives  and  Records 

Administration  (NARA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
revise  NARA  regulations  relating  to  the 
transfer  of  permanent  electronic  records 
to  the  National  Archives.  The  proposed 
rule  clarifies  the  timing  of  transfers  and 
expands  the  forms  of  acceptable  transfer 
media. 

DATES:  Comments  must  be  received  by 
September  27, 1996. 
ADDRESSES:  Comments  must  be  sent  to 
Regulation  Comment  Desk  (PIRM-POL), 
Room  3200,  Policy  and  Planning 
Division,  National  Archives  and 
Records  Administration,  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Allard  at  (.lOl)  713-6730, 
extension  226. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  directs  agencies  to 
transfer  electronic  records  to  the 
National  Archives  at  the  time  specified 
in  NARA-approved  records  schedules  or 
sooner  if  the  agency  cannot  properly 


care  for  the  records.  The  transfer  media, 
formerly  limited  to  open  reel  magnetic 
tape  or  tape  cartridges,  now  includes 
Compact-Disk,  Read  Only  Memory  (CD- 
ROM)  provided  that  the  files  contained 
on  the  CD-ROM  comply  "ith  the  format 
and  doctunenlation  speofied  in 
S  1228.188.  Open-reel  r-tracfc  tape  reels 
recorded  at  800  bpi  ai*  no  longer 
acceptable.  In  addilioe  "im  proposed 
section  provides  moi*  pacific  transfiar 
information  for  data  Ste  and  databases 
and  now  includes  intanation  for 
transferring  electrY>iii£  intiial 
documents  and  digital  ipebal  dala'files. 
Finally,  agencies  are  eaoBMegMi  to 
transfer  documentation  ■  •■  riw  liieiii 
form. 

This  propoeed  rule  is  noi  •  a^licant 
regulatory  action  for  the  porpeM*  of 
Executive  Order  12866,  end  kas  aol 
been  reviewed  by  OMB.  As  le^oed  by 
the  Regulatory  Flexibility  Act.  *  is 
hereby  certified  that  this  propoaari  rule 
will  not  have  a  significant  imped  on 
small  entities.  This  proposed  nem  is  not 
a  major  rule  as  defined  in  5  U  SC 
Chapter  8,  Congressional  Review  cf 
Agency  Rulemaking. 

lilt  efSabiecIs  ie  3C  CFR  Pan  12IS 

Archives  and  records.  Computer 
technology,  Incorporation  by  reference. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
part  1228  of  title  36,  Code  of  Federal 
Regulations,  as  follows:' 

PART  122S-OISPOSrnON  OF 
FEDERAL  RECORDS 

1.  The  authority  citation  for  part  1228 
continues  to  read: 

AuUwciljr:  44  U.S.Q  chs.  21, 29,  and  33. 

2.  Section  1228.188  is  revised  to  read 
as  follows: 

$1228.188    Electronic  record*. 

(a)  Timing  of  transfers.  Each  agency  is 
responsible  for  the  integrity  of  the 
records  it  transfers  to  the  National 
Archives.  To  ensure  that  permanently 
valuable  electronic  records  are 
preserved,  each  Federal  agency  shall 
transfer  electronic  records  to  the 
National  Archives  promptly  in 
accordance  with  the  agency's  records 
disposition  schedule.  Furthermore,  if 
the  agency  cannot  provide  proper  care 
and  handling  of  the  media  (see  part 
1234  of  this  chapter),  or  if  the  media  are 
becoming  obsolete  and  the  agency 
cannot  migrate  the  records  to  newer 
media,  the  agency  shall  contact  NARA 
to  arrange  for  timely  transfer  of 
permanently  valuable  electronic 
records,  even  when  sooner  than 
provided  in  the  records  schedule. 
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(b)  Tempomry  retention  of  copy.  Each 
agency  shall  retain  a  second  copy  of  any 
pennanently  valuable  electronic  records 
that  it  transfers  to  the  National  Archives 
until  it  receives  official  notification 
from  NARA  that  the  transfer  was 
successful  and  that  NARA  has  assumed 
responsibility  for  continuing 
preservation  of  the  records. 

(c)  Transfer  media.  The  agency  shall 
use  only  media  that  is  sound  and  free 
from  defects  for  such  transfers;  the 
agency  shall  choose  reasonable  steps  to 
meet  this  requirement.  The  media  lorms 
that  are  approved  for  transfer  are  open 
reel  magnetic  tape,  magnetic  tape 
cartridge,  and  Compact-Disk.  Reed  Only 
Memory  (CD-RCfti<),  as  described  in 
paragraphs  (c)  (1)  and  (2)  of  this  section. 

(1)  Magnetic  tape.  Agencies  may 
tranafar  electronic  records  to  the 
National  Archives  on  magnetic  tape 
using  either  open-reel  magnetic  tape  or 
tape  cartridges.  Open-reel  magnetic  tape 
shall  be  on  V^  inch  9-track  tape  reels 
recorded  at  1600  or  6250  bpi  that  meet 
ANSI  X3.39-1992,  American  National 
Standard:  Recorded  Magnetic  Tape  for 
Information  Intetchange  (1600  CPI,  PE) 
or  ANSI  X3.54-1992,  American 
National  Standard:  Recorded  Magnetic 
Tape  for  Information  Interchange  (6250 
CPI,  Croup  Coded  Recording), 
respectively.  Tape  cartridges  shall  be 
18-track  34aO-c]ass  cartridges  recorded 
at  37,871  bpi  that  meet  ANSI  X3.180- 
1900,  American  National  Standard: 
Magnetic  Tape  and  Cartridge  for 
Infonnation  Interchange — 18-Track, 
Parallel,  '/!>  inch  (12.65  mm),  37871  cpi 
■  (1491  cpmm),  Croup-Coded — 
Requirements  for  Recording.  The  data 
shall  be  blocked  at  no  more  than  32,760 
bytes  per  block.  The  standards  cited  in 
this  paragraph  are  available  from  the 
American  National  Standards  Institute, 
(ANSI),  Inc..  11  West  42nd  Street,  New 
York,  NY  10036.  They  are  also  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington, 
D.C.  This  incorporation  by  reference 
was  approved  by  the  EHrector  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  55Z(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  by  reference 
as  they  exist  on  the  date  of  approval  and 
a  notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 


(i)  CD-ROMs  used  for  this  purpose 
must  conform  to  the  International 
Standards  Organization  (ISO)  9660 
standard  and  to  the  American  Standard 
Code  for  Information  Interchange 
(ASCn)  standard  as  defined  in  the 
Federal  Information  Processing 
Standard  1-2  (11/14/84).  The  standard 
is  available  from  the  National  Institute 
of  Standards  and  Technology  (NIST), 
BIdg.  820,  West  Diamond  Dr.,  Rm.  562, 
Gaithersburg,  MD  20899.  it  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington, 
D.C.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  pert  51.  These 
materials  are  incorporated  by  reference 
as  they  exist  on  the  date  of  approval  and 
a  notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 


(2)  Compact-Disk,  Read  Only  Memory 
ICD-ROM).  Agencies  may  use  CD- 
ROMs  to  transfer  electronic  records 
scheduled  to  be  preserved  in  the 
National  Archives.  The  files  on  such  a 
CD-ROM  must  comply  with  the  format 
and  documentation  requirements 
spedHed  in  paragraphs  (d)  and  (e)  of 
this  section. 


(Ti)  Pennanently  valuable  electronic 
records  must  be  stored  in  discrete  files. 
The  CD-ROMs  transferred  may  contain 
other  files,  such  as  software  or 
temporary  records,  but  all  permanently 
valiiable  records  must  be  in  files  that 
contain  only  permanent  records. 

(iii)  In  some  cases,  permanently 
valuable  electronic  records  that  an 
agency  disseminates  on  CD-ROM  exist 
on  other  media,  such  as  magnetic  tape. 
In  such  cases,  the  agency  and  NARA 
will  mutually  agree  on  tbe  most 
appropriate  medium  for  transfer  of  the 
records  to  the  National  Archives. 

(d)  Formats.  The  agency  may  not 
transfer  to  the  National  Archives 
electronic  records  that  are  in  a  format 
dependent  on  specific  hardware  and/or 
software.  The  records  shall  be  written  in 
ASCn  or  EBCDIC  %vith  all  control 
characters  and  other  non-data  characters 
removed  (except  as  specified  in 
paragraphs  (d)  (1),  (2)  and  (3)  of  this 
section).  The  records  must  not  be 
comprised  unless  NARA  hes  approved 
the  transfer  in  the  compressed  form  in 
advance.  In  such  cases,  NARA  may 
require  the  agency  to  provide  the 
software  to  decompress  the  records. 

(1)  Data  files  and  databases.  Data  files 
and  databases  shall  be  transferred  to  the 
National  Archives  as  flat  files  or  as 
rectangular  tables:  that  is  as  two 
dimensional  arrays,  lists,  or  tables.  All 
"records"  (within  the  context  of  the 
computer  program,  as  opposed  to  a 
Federal  record)  or  "tuples,"  i.e.,  ordered 
collections  of  data  items,  within  a  file  or 
table  should  have  the  same  logical 
format.  Each  data  element  within  a 
record  should  contain  only  one  data 
value.  A  record  should  not  contain 
nested  repeating  groups  of  data  items. 
The  file  should  not  contain  extraneous 


control  charactere,  except  record  length 
indicatore  for  variable  length  records,  or 
marks  delimiting  a  data  element,  field, 
record,  or  file.  If  records  or  data 
elements  in  different  files  need  to  be 
linked  or  combined,  then  each  record 
must  contain  one  or  more  data  elements 
that  constitute  primary  end/or  foreign 
keys  enabling  valid  linkages  between 
the  related  records  in  separate  files. 

(2)  Textual  documihts.  Electronic 
textual  documents  shall  be  transferred 
as  plain  ASCII  files:  however,  such  files 
may  contain  Standard  Cenenliied 
Markup  Language  (S(S4L)  tags. 

(3)  Difftal  spatial  data  files.  Digital 
spatial  data  files  shall  be  transferred  to 
NARA  in  accordance  with  the  S{>atial 
Data  Transfer  Standard  (SOTS)  as 
defined  in  the  Federal  Information 
Processing  Standard  173  which  became 
mandatory  in  February  1994  and  which 
is  incorporated  by  reference.  Digital 
geospatial  data  files  created  on  systems 
procured  prior  to  February  1994  which 
do  not  have  a  SDTS  capability  are 
exempt  ftom  this  requirement.  Agencies 
should  consult  with  N.ARA  for  guidance 
on  transferring  noncompliant  digital 
geospatial  data  files  created  between  the 
effective  date  of  FIPS  173  and  the 
effective  date  of  this  revision.  The 
standard  cited  in  this  paragraph  is 
available  fiiun  the  National  Institute  of 
Standards  and  Technology  (NIST),  Bldg. 
820,  West  Diamond  Dr.,  Rm.  562, 
C^aitheraburg,  MD  20899.  This  standard 
is  also  available  for  inspection  at  the 
Office  of  the  Federal  Register,  BOO  North 
Capitol  Street,  NW.,  Suite  700, 
Washington,  DC.  This  incorporation  by 
refiarence  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  5S2(a)  and  1  CFR  part  51. 
These  materials  are  Incorporated  by 
reference  as  they  exist  on  the  date  of 
approval  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register. 

(4)  Other  categories  of  electronic 
records.  Agencies  should  identify  any 
foreseeable  problems  in  the  possible 
transfer  of  potentially  permanent 
electronic  records  in  accordance  with 
paragraphs  (d)  (1),  (2)  and  (3)  of  this 
section  at  the  time  the  records  are 
scheduled.  Special  transfer 
requirements  agreed  upon  by  NARA  and 
the  agency  shall  be  included  in  the 
disposition  instructions. 

(5)  NARA  consultation.  The  agency 
shall  consult  with  NARA  for  guidance 
on  the  transfer  of  types  of  electronic 
records  other  than  those  prescrit)ed  in 
paragraphs  (d)  (1),  (2)  and  (3)  of  this 
section. 

(e)  Documentation.  (Xx:umentation 
adequate  to  identify,  service  and 
interpret  electronic  records  that  have 
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been  designated  for  preservation  by 
NARA  shall  be  transferred  with  the 
records.  This  documentation  shall 
include  completed  NARA  Form  14097, 
Technical  Description  for  Transfer  of 
Electronic  Records,  and  a  completed 
NARA  Form  14028,  Infonnation  System 
Description  Form,  or  their  equivalents. 
Where  possible,  agencies  should  submit 
required  documentation  in  an  electronic 
form  that  conforms  to  the  provisions  of 
this  section. 

(1)  Data  files.  Documentation  for  data 
files  and  data  bases  must  include  record 
layouts,  data  element  definitions,  and 
code  translation  tables  (codebooks)  for 
coded  data.  Data  element  definitionB, 
codes  used  to  represent  data  values  and 
interpretations  of  these  codes  must 
match  the  actual  format  and  codes  as 
transferred. 

(2)  Digital  spatial  data  files.  Digital 
spatial  data  files  shall  include  the 
documentation  specified  in  paragraph 
(e)(1)  of  this  section.  In  addition, 
documentation  for  digital  spatial  data 
files  may  include  metadata  that 
conforms  to  the  Federal  Geographic 
Data  Committee's  Content  Standards  for 
Digital  Geospatial  Metadata,  as  specified 
in  Executive  Order  12906  of  April  11, 
1994  (3  CFR,  1995  Comp.,  p.  882). 

(3)  Documents  contcu'rung  SGML  tags. 
Documentation  for  electronic  files 
containing  textual  documents  with 
SGML  tags  shall  include  a  table  for 
interpreting  the  SGML  tags,  when 
appropriate.  " 

Dated:  July  23. 1996. 
JohBW.Carlln. 
Archivist  of  the  Unilsd  Slates. 
IFR  Doc  96-19123  Filed  7-26-96: 8:4S  am] 
■UNO  cooc  7S1B-«1-r 


ENVIRONMENTAL  PnOTECTION 
AGENCY 

40CFRParta 

[M-006-100S:  Fra.-«642-q 

Approval  and  Promulgation  of 
ImplanMntaUon  Plana  and  Approval 
Under  Section  112(0;  Stale  of  lotaa 

.  AQENCY:  Environinental  Protectios 
Agency  (EPA). 
ACnON:  Proposed  rule. 

•UMMAflY:  The  Environmental  Protection 
Agency  proposes  approval  of  revisions 
to  the  State  Implementation  Plan  (SIP) 
submitted  by  the  state  of  Iowa.  Several 
of  the  revisions  are  necessary  to  meet 
remiiiemenls  of  the  Clean  Air  Act  (Act) 
and  Code  of  Federal  Regulations  (CFR). 
Othera  are  intended  to  improve  the 
state's  permitting  program  and  air 


quality.  Collectively,  these  revisions 
will  strengthen  the  SIP  with  respect  to 
attainment  and  maintenance  of 
established  air  quality  standards  and 
with  respect  to  control  of  hazardous  air 
pollutants. 

DATES:  Comments  must  be  received  on 
or  before  August  28, 1996. 
ADDflCSSES:  Comments  may  be  mailed  to 
Christopher  D.  Hess,  Environmental 
Protection  Agency.  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

FOR  FURTHER  INFORMATIOM  (XJNTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPPt-EMENTARY  INF0RMATK3N:  The  State 
of  Iowa  requested  approval  of  fotir  SIP 
revisions  under  the  authority  and 
signature  of  the  Ckivemor's  designee. 
Larry  ].  Wilson.  Director,  Iowa 
Department  of  Natvual  Resources 
(IDNR).  Two  separate  requests  each 
dated  February  16.  along  with  requests 
dated  February  19  and  February  27, 
1996,  were  received  by  the  EPA.  All  of 
these  submittals  were  determined 
complete  in  accordance  with  the  criteria 
specified  in  40  CFR  part  51,  appendix 
V.  The  state  provided  evidence  of  the 
lawful  adoption  of  regulations,  pubUc 
notice,  and  relevant  public  hearing 
requirements  for  each  submittal. 

Revision  Topics 

Revisions  by  the  state  are  summarized 
by  date  of  the  request  to  amend  the  SIP. 

/.  FMmiary  16, 1 996(b)— Construction 
Permit  Exemptions  and  Permit  by  Rule 
for  Spray  Booths 

The  list  of  exemptions  bom  the 
requirement  to  obtain  an  air 
construction  pemrit  is  amended  and 
expanded.  The  practical  e^act  of  this 
action  reduces  tbe  large  volume  of 
permits  formerly  reqiiired  under  state 
rule.  Many  of  thii  activities  that 
triggered  a  construction  permit 
contained  negligible  emissions.  For 
example,  Iowa  previously  required 
permits  for  modifications  which  did  not 
result  in  increased  emissions. 

The  rule  now  exempts  such 
modifications  and  others  involving 
minimal  increases,  but  requires  that 
such  sources  provide  information 
shovring  that  increased  emissions  will 
not  prevent  attaiimient  or  maintenance 
of  air  quality  standards. 

The  rule  also  exempts  certain 
activities  &om  the  requirement  to  obtain 
a  preconstruction  permit,  such  as 
indneratora  with  a  rated  burning 
capacity  of  less  than  25  pounds  per 
hour.  Iowa  has  determined,  througji  the 
use  of  screening  models,  that  such 
operatiotis  and  activities  would  not 
have  an  adverse  impact  on  air  quality 


anywhere  in  the  state.  Based  on  this 
detenniiution,  EPA  proposes  to  approve 
the  exemptions. 

The  exemption  provision,  rule 
22.1(2),  also  contains  a  provision  which 
clarifies  that  the  exemptions  are  not 
retroactive.  This  provision  was  adopted 
by  the  Environmental  Protection 
Commission  (EPC)  on  May  15. 1995. 
and  submitted  to  the  EPA  on  February 
16, 1996.  subsequently,  on  April  15, 
1996,  the  EPC  removed  the  provision 
clarif)-ing  the  retroactivity  of  the 
exemptions.  However,  on  June  12, 1996. 
the  IDNR  submitted  a  letter  clarifying 
that  it  intended  that  the  EPA  act  oo  the 
preemended  exemption  provision 
(including  the  clarification  that  the 
exemptions  are  not  retroactive),  and  that 
it  does  not  intend  that  the  EPA  act  on 
the  subsequent  ameodmeot.  The  EPA 
proposes  to  approve  the  exemption 
provision  on  this  basis. 

With  this  amendment,  there  will  be 
less  burden  on  the  regulated  community 
(due  to  fewer  required  permits),  and  the 
IDNR  can  focus  on  more  significant 
sources  of  pollution.  The  EPA  believes 
that  tbe  rule,  as  revised,  continues  to 
meet  the  preconstruction  review 
requirements  of  section  110(a)(2)(C)  of 
the  Act. 

A  permit  by  rule  for  paint  spray 
booths  is  added.  If  a  source  meets  the 
criteria  established  in  the  rule,  the 
source's  spray  booths  will  be  deemed  to 
be  in  compliance  with  the  requiremects 
to  obtain  air  construction  and  operating 
permits.  Sources  which  emit  at  levels 
allowed  by  the  rule  would  not  be  majar 
sources  for  purposes  of  the  construcboo 
and  operating  permit  programs  under 
the  Act. 

Thus,  this  revision  provides  a  mutual 
benefit  to  the  IDNR.  regulated 
community  and  the  public.  Sources 
have  an  incentive  to  maintain  low  iwvtt 
of  emissions,  thereby  reducing  their 
own  and  the  IDNR's  administrative 
requirements  while  the  public's 
exposure  to  pollutants  is  decreased.  Tbr 
rule  requires  specific  and  enfocceable 
operating  restrictions  which  meet  the 
EPA  guidance  for  Federal  enforceability. 

Because  the  rule  limits  emissions  of 
hazardous  air  pollutants  as  well  as 
volative  organic  compounds,  the  Q>A  is 
proposing  to  approve  the  rule  under 
sections  110  and  1120)  of  the  AcL 

n.  February  16, 19961c) — Open  Burning 

Open  burning  exemptions  and  their 
intent  in  rural  settings  ore  cluified.  The 
exemptions  are  also  modified  to 
prohibit  burning  of  asbestoe-conlain  ing 
shingles  as  reqiUred  by  the  Iowa 
statutes. 

The  use  of  "landowner"  in  certain 
definitions  Is  expanded  to  include  a 
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tenant.  A  clarified  exemption  allows 
open  burning  within  one-fourth  mile  of 
a  building  inhabited  by  a  person  if  a 
waiver  is  submitted  by  the  owner  prior 
to  the  activity.  Finally,  the  previous 
rule's  restriction  to  two  training  fires  per 
year  is  clarified  to  indicate  the 
restriction  only  related  to  fires  where 
the  asphalt  roofing  has  not  been 
removed.  The  EPA  believes  that  this 
revision  strengthens  the  previously 
approved  open  burning  rule,  and  is 
therefore  approvable. 
III.  February  19. 1996(a)— Nmr  Source 
Review  INSB)  in  Nonattaiiunent  Areas 

On  March  8.  1994.  the  EPA 
designated  areas  of  Muscatine  County, 
Iowa,  nonattainment  for  the  SO3 
National  Ambient  Air  Quality  Standard. 
This  area  is  currently  the  only 
designated  nonattainment  area  in  Iowa. 
The  nonattainment  designation  requires 
the  state  to  amend  its  NSR  rules  to 
conform  with  changes  made  by  the  1990 
Act. 

Many  of  these  amendments  were 
approved  by  the  EPA  in  a  rulemaking 
oated  October  30. 1995.  The  remaining 
•imendmenis  are  addressed  in  this 
request  for  a  SIP  revision  and  include: 

1.  Emission  offsets  for  SO3  which 
provide  for  reasonable  further  progress 
toward  attainment  of  the  national 
standard  must  be  obtained  by  major  new 
sources  and  modifications.  The  practical 
effect  of  this  is  a  positive  net  air  quality 
benefit  by  new  or  modified  sources. 

2.  Emission  reduction  credits  are  only 
valid  if  not  required  by  other 
requirements  of  the  Act. 

3.  Emission  reduction  credits  for 
shutdown  or  curtailment  of  operations 
must  be  Federally  enforceable 
conditions. 

4.  A  new  or  modified  source  must 
comply  with  the  lowest  achievable 
emission  rate  to  reduce  SOz  emissions. 

5.  Sources  must  provide  an  alternate 
site  analysis  demonstrating  the 
emissions  from  the  proposed  activity  in 
a  nonattainment  area  are  outweighed  by 
the  benefits  of  the  activity. 

6.  No  permit  may  be  issued  until 
notice  and  opportunity  for  public 
comment  are  made  available.  This 
procedure  must  be  conducted  in 
accordance  with  40  CFR  §  51.161. 

7.  A  permit  may  not  be  issued  if  the 
EPA  determines  that  the  state  is  not 
implementing  the  applicable  SIP  in  the 
designated  area. 

The  EPA  believes  these  revisions  meet 
the  requirements  of  section  173  of  the 
Clean  Air  Act  and  applicable 
regulations  in  40  CFR  part  51.  subpart 
L  The  reader  may  request  the  Technical 
Support  Document  (TSD)  for  this  action 
which  further  explains  this  conclusion. 


On  a  procedural  note,  the  EPA  is 
currently  developing  a  proposed  rule  to 
assist  the  implementation  of  the  changes 
under  the  amended  Act  in  the  NSR 
provisions  in  Parts  C  and  O  of  Title  I  of 
the  Act.  If  the  EPA  has  not  taken  final 
action  on  the  state's  NSR  submittals  by 
the  time  the  proposed  rule  is  published 
for  comment,  the  EPA  may  refer  to  the 
proposed  rule  as  the  most  authoritative 
guidance  available  regarding  the 
approvability  of  the  submittals.  Upon 
promulgation  of  the  final  regulations, 
the  EPA  will  review  the  NSR  SIPs  of  all 
states  to  determine  whether  additional 
SIP  revisions  are  necessary. 

Prior  to  the  EPA  approval  of  a  state's 
NSR  SIP  submission,  the  state  may 
continue  permitting  only  in  accordance 
with  the  new  statutory  requirements  for 
permit  applications  completed  after  the 
relevant  SIP  submittal  date.  This  policy 
was  explained  in  transition  guidance 
memoranda  from  John  Seilz  dated 
March  11. 1991.  and  September  3. 1992. 
As  explained  in  the  March  11 
memorandum,  the  EPA  does  not  believe 
Congress  intended  to  mandate  the  more 
stringent  Title  I  NSR  requirements 
during  the  time  provided  for  SIP 
development.  States  were  thus  allowed 
to  continue  issuing  permits  consistent 
with  requirements  in  their  c\irrent  NSR 
SfPs  during  that  period,  or  to  apply  40 
CFR  Part  51,  Appendix  S,  for  new 
designated  areas  without  previous  NSR 
requirements. 

IV.  February  27.  1996tb)— Definitions 
and  Adoption  Updates 

These  amendments  update  the  state's 
incorporation  by  reference  of  the 
Federal  regulation  concerning  the 
definition  of  volatile  organic  compound 
and  the  guidelines  for  air  quality 
models.  This  revision  also  updates  the 
incorporation  by  reference  of  Federal 
regulations  relating  to  stack  sampling 
and  associated  analytical  methods  used 
to  evaluate  compliance  with  emission 
limitations. 

The  revision  also  references  an 
updated  compliance  sampling  manual 
which  the  state  uses  to  determine 
compliance  with  applicable  SIP 
requirements  for  SO2  and  particulate 
matter.  The  specific  regulations  are 
referenced  in  the  TSD. 

V.  January  26,  1995— Permit 
Requirements  Relating  to 
Nonattainment  Areas 

In  a  previous  revision  to  the  SIP 
requested  by  the  state  dated  January  26, 
1995.  the  EPA  inadvertantly  failed  to  act 
on  rule  31.1  which  contains  specific 
requirements  for  nonattaiiunnet  areas. 
This  rule  informs  readers  that  special 
construction  permit  requirements  in 
nonattainment  areas  are  contained  in 


subrules  22.5  and  22.6  (which  are 
addressed  in  section  in  of  this  notice). 
EPA  Action 

The  EPA  proposes  approval  of  the 
revisions  described  in  this  document  to 
strengthen  maintenance  of  air  quality 
standards  and  meet  the  Act's 
requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  envirorunental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5.  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  iheJPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  furisdiction  over 
[wpulations  of  less  than  50.000. 

SIP  approvals  under  sections  110. 
112.  and  subchapter  I.  Part  D  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  the  EPA  certifies 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  Act.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  {Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246.  256-66  (S.Ct 
1976);  42  U.S.C.  7410(a)l2)). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  )uly  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  trom  E.0. 12866 
review. 

Unfunded  Mandates 

Under  sections  202.  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 199S.  the 
EPA  must  undertake  various  actions  in 
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association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 


Through  submission  of  this  plan 
revision,  the  state  and  any  affected  local 
goverrunents  have  elected  to  adopt  the 
program  provided  for  under  sections 
110  and  112  of  the  Act.  These  rules  may 
bind  state  and  local  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  To  the  extent  that  the  rules  being 
proposed  for  approval  by  this  action 
will  impose  new  requirements,  sources 
ore  already  subject  to  these  regulatioius 
under  state  law.  Accordingly,  no' 
additional  costs  to  slate  or  local 
govenunentii,  or  to  the  private  sector, 
result  from  this  action.  The  EPA  has 
also  determined  that  this  proposed 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
miUioo  or  more  to  state  or  local 
governments  in  the  aggregate  or  to  the 
private  sector.  The  EPA  has  determined 
that  these  rules  result  in  no  additional 
costs  to  tribal  governments  as  regulators. 

Lilt  oT  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
referenoe.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides,  Volatile  organic  compounds. 

AtAnttr-  42  U.S.C  7401-7871q. 

Dated:  July  S.  1898. 
WUUaaiUce, 

Acting  Regional  Administrator. 
|FR  Doc.  e»-19087  Filed  7-26-96;  8:45  ami 
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Approval  and  PromulgaUon  of 
tanplaiiMcilaliOfi  Planoj  TanoaMM: 
Approval  of  novlalotia  to  Iha 


Davidaon  County  Portion  of  Itw 
Tarwiaaaaa  SIP  RaganHng  Nilrogan 
OxidaB 

AOBtcr:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 


EPA  by  Tetmessee,  through  the 
Teimessee  Department  of  Air  Pollution 
Control  (TDAPC)  which  add  a  new 
chapter  to  the  Nashville/Davidson 
County  and  the  Slate  portion  of  the 
Termessee  SIP  for  the  control  of 
nitrogen  oxide  (NOx)  emissions.  Only 
the  portions  of  the  Tennessee  NOx  rule 
necessary  for  the  approval  of 
Teimessee 's  ozone  r«designation  request 
are  being  approved  in  this  notice.  EPA 
is  granting  an  exemption  to  the  area 
under  182(f)  of  the  Clean  Air  Act  (CAA) 
bom  NOx  Reasonably  Available  Control 
Tedinology  (RACT)  requirements  in  a 
separate  action.  The  only  sources  which 
will  be  subject  to  this  rule  tangentially- 
fired  coal  burning  boilers  which  have  a 
heat  input  capacity  in  excess  of  600 
million  BTU  per  hour  in  the  five  county 
Nashville  ozone  nonattairunent  area.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
exemption  request  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  tiiis  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  conunents  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  Second  comment 
period  on  this  document.  Any  parties 
interested  in  conmiraiting  on  this 
document  should  do  so  af  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  August  28, 1996. 


:  The  EPA  proposes  to  approve 
revisions  to  the  Tennessee  State 
Implementation  Plan  (SIP)  submitted  to 


;  Written  comments  on  this 
■action  should  be  addressed  to  William 
Demnan  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Programs  Branch,  345  Courtland  Street, 
NE,  Atlanta.  Georgia  3036S.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  files 
TN113-01-6768,  TN122-01-6767. 
TN133-01-6568,  TN138-01-6766, 
TN163-01-9625,  and  TNl  70-01-9630. 
The  Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  end 
Information  Center  (Air  Docket  6102), 
U.S.  Envirormiental  Protection 


Agency,  401  M  Street.  SW., 
Washington,  DC  20460. 

Enviioiunental  Protection  Agency, 
Region  4  Air  Prograiru  Branch,  345 
Courtland  Street.  NE.,  AtlanU, 
Georgia  30365.  William  Detunan.  404/ 
347-3555  extension  4208. 

Teimessee  Department  of  Enviroament 
and  Conservation.  Division  of  Air 
Pollution  Control.  L&C  Annex.  9th 
Floor.  401  Church  Street,  tteshville. 
Tennessee  37243-1531.  615/532-0554 

FOR  RJflTHER  WFOaHATKM  CONTACT. 

William  Denraan  404/347-3555 

extension  4208. 

aUPPtOCKTAWY  MtMMATKW.  For 

additional  infbimaUon  see  the  direct 

fitul  rule  which  is  published  in  the 

rules  section  of  this  Faderal  lagidar. 
Dated:  June  14.  ISW. 

A.  Stnley  Meftng, 

Acting  Regional  Adaunistiator. 

IFR  Doc  96-19144  Filed  7-»-a6;  S:4S  an] 


40  CFR  Part  S2 
(WM7-01-nNb;  FM^-flB3*-q 

Approval  and  Pramulgalfon  of 


AOBCY:  Environmental  Protection 

Agency. 

ACTKM:  Proposed  rule. 


The  Environmanlal  Protection 
Agency  (EPA)  proposes  to  approve  a 
revision  to  the  Wisconsin  State 
Implementation  Plan  (SIP)  for  the 
general  conformity  rules.  The  general 
conformity  SIP  revisions  enable  the 
State  of  Wisconsin  to  implement  and 
enforce  the  Federal  general  conformity 
requirements  in  the  nonattainment  or 
maintenance  areas  at  the  State  or  local 
level  in  accordance  with  40  CFR  part  93, 
subpart  B — Determining  Confonnity  of 
G«ieral  Federal  Actions  to  State  or 
Federal  Implementation  Plans. 
MTEB:  Comments  on  this  proposed 
action  must  be  received  by  August  28, 
1996. 

AOOWMCB:  Written  commenU  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
I>r^rams  Branch  (AR-18J),  EPA,  Region 
5,  77  West  Jackson  Boulevard.  Chicago, 
Illinois  60604-3590. 
ran  FURTHER  WrOMUTKM  CONTACT: 
Michael  G.  Leslie.  (312)  353-6680. 
auppi  rMnn-ABY  mfoimation:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register.  Copies 
of  the  request  and  the  EPA's  analysis  are 
available  for  inspection  at  the  following 
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address:  EPA,  Region  5,  Aif  and 

Radiation  Division,  77  West  Jackson 

Boulevard,  Chicago.  Illinois  60604- 

3590.  (Please  telephone  Michael  C. 

l»slie  at  (312)  353-6680  before  visiting 

the  Region  5  office.)  Authority:  42 

U.S.C  7401-7671q. 

Dated:  June  24, 1996. 

Dnkl  A.  UUrich. 

Acting  Regional  Administrator.    ' 

IFR  Doc  96-19142  Filed  7-26-96: 8:45  ami 
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40CFRPart52 

[TN  11»-1-a37M:  TN  172-1-W39b;  PRL- 
S540-1] 

Approval  and  Promulgatton  of 
bnptonwntatfcMi  Plans;  Tennassaa: 
Approval  of  Revisions  to  the 
Tennaaaee  Stale  hnptenientatlon  Plan 
Regarding  Prevention  of  SIgnlflcant 
Detarlorallon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  approving 
revisions  to  the  Tennessee  State 
Implementation  Plan  (SIP)  submitted  by 
the  State  of  Tennessee  on  September  1, 
1993,  and  June  10. 1996.  These 
revisions  pertain  to  the  Construction 
Permit  chapter.  The  purpose  of  these 
revisions  is  to  correct  certain 
deficiencies  to  satisfy  the  requirements 
of  the  Clean  Air  Act  (CAA)  concerning 
Prevention  of  Significant  Deterioration 
(PSD). 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  propose!  because  the 
EPA  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  August  28, 1996. 
ADOHESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr.  Scott 
M.  Martin  at  the  EPA  Regional  Office 
listed  below. 


Copies  of  the  documents  relative  to 
this  action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
Bt  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
US.  Environmental  Protection 
Agency,  443,  401  M  Street,  SW, 
Washington  DC  20460. 
Enviroiunental  Protection  Agency, 
Region  4  Air  Programs  Branch.  345 
Courtland  Street,  NE,  Atlanta.  Georgia 
30365. 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  9th  Floor  L  &  C 
Annex,  401  Church  Street,  Nashville, 
Tennessee  37243-1531. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  M.  Martin.  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air,  Pesticides,  and  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street.  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555,  extension  4216. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  July  2. 1996. 
A.  Sluwljr  Meibuig,  - 
Acting  Regional  Administmtor. 
(FR  Doc.  96-19203  Filed  7-26-96:  8:45  ami 


40CFRPartU 

[MO-00e-100«(b);  FRL-664a-q 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  correct 
a  previous  action  published  on  February 
29, 1996,  that  approved  and 
incorporated  multiple  amendments  to 
Missouri  rule  10  CSR  10-6.110  into  the 
SUte  hnplementation  Plan  (SIP)  (see  61 
FR  7714).  Specifically,  this  action 
corrects  the  EPA's  inadvertent  SIP 
approval  of  section  5  (Emission  Fees)  of 
Missouri  rule  10  CSR  1O-6.110  entitled, 
"Submission  of  Emission  Data, 
Emission  Fees,  and  Process 
Information."  In  the  final  rules  section 
of  the  Federal  Regiater,  the  EPA  is 
approving  the  correction  as  a  direct  final 


rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  fiiul 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
pubUc  comments  received  will  be 
addressed  in  3  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  August 
28, 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Joshua  A.  Tapp,  Environmental 
Protection  Agency,  Air  Platming  and 
Development  Branch,  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  A.  Tapp  at  (913)  551-7606. 
SUPPI.EMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register 

Dated:  |uly  5, 1996. 
WiUiamRice, 

Acting  Regional  Administrator. 
IFR  Doc  96-19201  Filed  7-26-96:  8:45  am] 


40CFRParlsS2andSl 

[WA  S3-7126{  FnL-S643-4] 

Approval  and  Promulgation  of 
Implemantatlon  Plana  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Washington 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  invites  public  conunent 
on  its  proposed  approval  of  two  related 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  Washington 
E)epartment  of  Ecology  (Washington). 
Washington  has  submitted  a  SIP 
revision  to  redesignate  the  Vancouver, 
Washington,  cariran  monoxide  (CO) 
nonattaitmient  area,  which  is  located 
within  the  southern  portion  of  Clark 
Cotmty,  Washington,  from 
nonattainment  to  attainment.  Under  the 
Clean  Air  Act  as  amended  in  1990 
(CAA),  designations  can  be  revised  if 
sufficient  data  is  available  to  warrant 
such  revisions.  In  this  action.  EPA  is 
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proposing  to  approve  the  Washington 
request  because  it  meets  the 
redesignation  requirements  set  forth  in 
the  CAA.  This  action  is  being  proposed 
under  section  1 10  of  the  CAA. 
In  addition,  Washington  has 
submitted  for  inclusion  into  its  SIP  the 
1990  base  year  emission  inventory  for 
CO  emissions,  which  includes 
emissions  data  for  sources  of  CO  in  the 
Vancouver,  Washington  CO 
nonattainment  area.  EPA  is  proposing  to 
approve  this  SIP  revision,  also,  as  pari 
of  this  action. 

IMTE8:  Comments  must  be  received  in 
writing  and  postmarked  on  or  before 
August  28, 1996. 

AOORESKS:  Written  comments  should 
be  sent  to  Montel  Livingston,  SIP 
Manager,  Office  of  Air  Quality,  M/S 
OAQ-107,  EPA  Region  10,  Docket  «  WA 
53-7126, 1200  Sixth  Avenue,  Seattle, 
Washington  98101.  Copies  of  the 
redesignation  request  and  Washington's 
submittal  are  available  for  public  review 
during  normal  business  hours  at  the 
following  locations:  EPA,  Region  10, 
Office  of  Air  Quality,  M/S  OAQ-107, 
1200  Sixth  Avenue.  Seattle,  Washington 
98101;  Washington  Department  of 
Ecology,  Attention  Tami  Dahlgren, 
Olympia,  Washington  98504-7600, 
telephone  (360)  407-6830;  and  the 
Southwest  Air  Pollution  Control 
Authority,  1308  NE  134th  Street, 
Vancouver,  Washington  98685.. 
FOR  FURTHBt  IIFORMATiaN  CONTACT: 

William  M.  Hedgebeth  of  the  EPA 
Region  10  Office  of  Air  Quality  at  (206) 
553-7369. 


L  Beckgnnuid 

On  March  IS,  1991,  the  Governor  of 
Washington  recommended  that  the 
Vancouver  portion  of  the  Portland- 
Vancouver  Air  Quality  Maintenance 
Area  be  designated  as  nonattainment  for 
CO  as  required  by  section  107(d)(1)(A) 
of  the  1990  Clean  Air  Act  /Amendments 
(CAAA)  (Public  Law  101-549. 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q). 
The  area  was  designated  nonattainment 
and  classified  as  "moderate"  with  a 
design  value  less  than  or  equal  to  12.7 
ppm  under  the  provisions  outlined  in 
sections  186  and  187  of  the  CAA.  (See 
56  FR  56694  (November  6, 1991). 
codified  at  40  CFR  81.348).  On 
September  29, 1995,  EPA  approved  the 
separation  of  the  Portland- Vancouver 
carbon  monoxide  nonattainment  area 
into  two  distinct  nonattainment  areas, 
eflective  November  28, 1995.  Because 
the  Vancouver  area  had  a  design  value 
of  10  ppm  (based  on  1988-1980  data), 
the  area  was  considered  moderate.  The 
CAA  established  an  attainment  date  of 


December  31, 1995.  for  all  moderate  CO 
areas.  The  Vancouver  area  has  ambient 
monitoring  data  sbotving  attainment  of 
the  CO  National  Ambient  Air  Quality 
Standard  (NAAQS)  since  1992.  On 
March  19,  1996,  Washington  submitted 
a  CO  redesignation  request  and  a 
maintenance  plan  for  the  Vancouver 
area.  Washington  submitted  evidence 
that  two  public  hearings  were  held  in 
Vancouver:  one  on  December  19, 1995, 
by  the  Southwest  Air  Pollution  Control 
Authority  (SWAPCA),  and  the  other  on 
January  30, 1996,  by  Washington. 

n.  Evaluatioa  Oiteria 

SecUon  107(d)(3)(E)  of  the  1990  Clean 
Air  Act  Amendments  provides  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment. 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  have  a  hilly 
approved  SIP  under  section  llO(k)  of 
the  CAA: 

3.  The  air  quality  improvement  must 
be  permanent  and  enforceable: 

4.  Hie  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  CAA;  and 

5.  The  area  must  meet  all  applicable 
requirements  under  section  110  and  Part 
DoftheCAA. 

m.  Review  af^tate  Siifaniittal 

On  April  1. 1996,  EPA  Region  10 
determined  that  the  informatioa 
received  bom  Washington  constituted  a 
complete  redesignation  request  under 
the  general  completeness  criteria  of  40 
CFR  part  51,  appendix  V,  §§  2.1  and  2.2. 

The  Washington  redesignation  request 
for  the  Vancouver  area  meets  the  five 
requirements  of  section  107(d)(3)(E). 
noted  above.  The  following  is  a  brief 
description  of  how  Washington  has 
fulfilled  each  of  these  requirements. 

1 .  Attainment  of  the  CO  NAAQS 

Quality-assured  CO  ambient  air 
monitoring  data  shows  that  the 
Vancouver  area  has  met  the  GO  NAAQS. 
The  Washington  request  is  based  on  an 
analysis  of  quality-assured  CO  air 
monitoring  data  which  is  relevant  to  the 
maintenance  plan  and  to  the 
redesignation  request.  To  attain  the  CO 
NAAQS,  an  area  must  have  complete 
quality-assured  data  showing  no  more 
than  one  exceedance  of  the  standard  per 
year  over  at  least  tvro  consecutive  years. 
The  ambient  air  CO  nujnitoring  data  for 
calendar  year  1992  through  calendar 
year  1995,  relied  upon  by  Washington 
in  its  redesignation  request,  shows  only 
one  exceedaiKse  in  19S4  of  the  CO 
NAAQS  in  the  Vancouver  area.  Because 
the  area  has  complete  quality  assured 


data  showing  no  more  than  one 
exceedance  of  the  standard  per  year 
over  at  least  two  consecutive  yeert,  the 
area  has  met  the  first  statutory  criterion 
of  attainment  of  the  CO  NAAQS  (40  CFR 
50.8  and  appendix  C).  Washington  has 
committed  to  continue  monitoring  in 
this  area  in  accordance  with  40  CFR  part 
58. 

2.  Fully  Approved  SIP  Under  Section 
tlO(k)oftheCAA 

With  the  exception  of  the  1900 
Emission  Inventory,  which  is  discussed 
and  proposed  for  approval  herein,  and 
the  vehicle  inspection  and  maintenance 
program,  Washington's  CO  SIP  (s  fully 
approved  by  EPA  as  meeting  all  the 
requirements  of  section  110(a)(2)(I)  of 
the  Act.  including  the  requirements  of 
Part  D  (relating  to  nonattainment), 
which  were  due  prior  to  the  date  of 
Washington's  redesignation  request. 
Washington's  CO  SIP  for  Vancouver 
(Attainment  Plan)  was  submitted  on 
January  22.  1993.  No  previous  CO  SIP 
for  the  Vancouver  area  had  been 
submitted.  The  1990  CAAA  required 
that  nonattainment  areas  meet  specific 
new  requirements  depending  on  the 
severity  of  the  nonattainment 
classification.  Requirements  for  the 
Vancouver  area  included  a  vehicle 
inspection  and  maintenance  program, 
the  preparation  of  a  1990  emission 
inventory  with  periodic  updates, 
adoption  of  an  oxygenated  fuels 
program,  the  development  of 
contingency  measures,  and 
development  of  conformity  pnKedutes. 
Each  of  these  requirements  added  by  the 
1990  Amendments  to  the  CAA  is 
discussed  in  greater  detail  below.  Final 
approval  of  this  redesignation  request  is 
contingent  upon  final  action  by  BPA  to 
approve  the  1990  emission  inventory 
and  the  vehicle  inspection  and 
maintenance  program  originally 
submitted  on  January  22, 1993. 

All  moderate  CO  nonattainment  areas 
with  a  design  value  of  12.7  ppm  or  less 
were  required  to  submit  proposed  Part 
D  New  Source  Review  (NSR)  programs 
no  later  than  November  IS,  1993, 
pursuant  to  sections  172(b).  172(c)(S). 
and  173  of  the  Act.  Washington 
submitted  ainendmenis  to  the  SIP  on 
April  11, 1994,  which  included 
SWAPCA's  NSR  requirements.  The  NSR 
portion  was  approved  by  EPA  on  May 
3, 1995.  Washington  submitted  its 
amended  Part  D  NSR  rules  to  EPA  on 
March  8, 1994,  as  a  SIP  revision.  Hiese 
rules  were  approved  by  EPA  on  June  2, 
1995.  Washington's  visibility  NSR  rules 
were  approved  by  EPA  on  June  26, 
1986.  and  remain  in  efiect.  Because  the 
Vancouver  area  is  being  redesignated  to 
atlaiiunent  by  this  action,  Washington's 
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Prevention  of  Significant  Delerioration 
(PSD)  requirements  will  be  applicable  to 
new  or  modified  sources  in  the 
Vancouver  area  for  CO.  The  Washington 
PSD  requirements  incorporate  by 
reference  40  CFR  52.21(b)  through  (w), 
which  are  part  of  the  SIP.  See  40  CFR 
52.2497(b). 

A.  Emission  Inventory 

Washington  submitted  its  1990  base 
year  inventory  to  EPA  on  January  22, 
1993.  which  included  estimates  for  CO 
emissions  for  the  Vancouver  portion  of 
the  Portland-Vancouver  CO 
nonattainment  area,  as  required  under 
Section  187(a)(1)  of  the  CAA.  EPA  is 
proposing  to  approve  the  Vancouver 
portion  of  the  1990  CO  Base  Year 
emission  inventory  with  this 
ledesignation  request. 

Section  172(c)l3)  of  the  CAA  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  Washington 
included  the  requisite  inventory  in  the 
CO  SIP.  The  base  year  for  the  inventory 
was  1990,  using  a  three  month  CO 
season  of  November  1990  through 
fanuary  1991.  Stationary  point  sources, 
stationary  area  sources,  on-road  mobile 
sources,  and  nonroad  mobile  sounds  of 
CO  were  included  in  the  inventory. 
Stationary  sources  with  emissions  of 
greater  than  50  tons  per  year  were  also 
included  in  the  inventory. 

The  following  list  presents  a  sununary 
of  the  CO  peak  season  daily  emissions 
estimates  in  tons  per  winter  day  by 
source  category:  Point  Sources,  81.85 
Ions  per  day;  Area  Sources,  67.39  Ions 
per  day;  Mobile  On-Roed  Sources, 
223.38  tons  per  day;  Mobile  Nonroad 
Sources,  17.59  Ions  per  day:  Total 
Sources,  390.21  tons  per  day.  Available 
guidance  for  preparing  emission 
inventories  is  provided  in  the  General 
Preamble  (57  FR  13498,  April  16, 1992). 

Section  110(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  base  year  emission  inventory 
submittals  in  order  to  determine 
approval  or  disapproval  under  section 
187(a)(1).  The  EPA  is  proposing  to 
approve  the  Washington  1990  base  year 
CO  emissions  inventory  for  the 
Vancouver  area  submitted  on  January 
22,  1993,  based  on  the  EPA's  technical 
review  of  the  CO  inventory.  For  further 
details,  the  reader  is  referred  to  the 
Technical  Support  Document,  which  is 
available  for  review  at  the  addresses 
provided  above. 

B.  Oxygenated  Gasoline 
Motor  vehicles  are  significant 

contributors  of  CO  emissions.  An 


important  measure  toward  reducing 
these  emissions  is  the  use  of  cleaner- 
burning  oxygenated  gasoline.  Extra 
oxygen,  contained  within  the  oxygenate 
in  the  fuel,  enhances  fuel  combustion 
and  helps  to  offset  fuel-rich  operating 
conditions,  particularly  during  vehicle 
starting,  which  are  more  prevalent  in 
the  winter. 

Section  211(m)of  theCAA  requires 
that  for  CO  nonattainment  areas  with  a 
design  value  of  9.5  or  greater  perts  per 
million  based  on  data  for  the  2-year 
period  of  1988  and  1989,  a  SIP  revision 
be  submitted  tor  an  oxygenated  fuel 
program  for  the  area.  The  oxygenated 
fiiel  requirement  must  apply  lo  all  fuel 
refiners  or  marketers  who  sell  or 
dispense  gasoline  in  the  Metropolitan 
Statistical  Area  (MSA)  or  in  the 
Consolidated  Metropolitan  Statistical 
Area  (CMSA)  in  which  the 
nonattainment  area  is  located.  The 
Vancouver  area  has  a  design  value 
above  9.5  parts  per  million  based  on 
1988  and  1989  data  and,  consequently, 
Washington  was  subject  lo  the 
requirement  to  adopt  an  oxygenated  fuel 
program  for  the  Vancouver  area. 

Washington  submitted  an  oxygenated 
fuel  SIP  revision  for  the  Vancouver  CO 
nonattainment  area  to  EPA  on 
November  16, 1992,  having 
implemented  the  program  on  November 
1, 1992.  EPA  approved  this  SIP  revision 
on  January  20,  1994.  As  nWed  in 
Washington's  redesignation  request, 
Washington  intends  to  relegate  the 
oxygenated  fuel  program  to  contingency 
status  upon  EPA's  approval  of  its 
redesignation  request. 

The  oxygenated  gasoline  program  is 
one  in  which  all  oxygenated  gasoline 
must  contain  an  average  minimum 
oxygen  content  of  2.7  percent  by  weight 
of  oxygen.  Under  s.iction  211(m)(4)  of 
the  CAA,  EPA  also  issued  requirements 
for  the  labeling  of  gasoline  pumps  used 
to  dispense  oxygenated  gasoline,  as  well 
as  guidelines  on  the  establishment  of  an 
appropriate  control  period.  These 
labeling  requirements  and  control 
period  guidelines  may  be  found  in  the 
FederarRegistor,  57  FR  47849,  dated 
October  20, 1992.  Washington's 
oxygenated  gasoline  regulation  requires 
the  minimum  2.7  percent  oxygen 
content  in  the  Washington  State  portion 
of  the  Portland- Vancouver  CMSA  (Clark 
County).  The  regulation  also  contains 
the  necessary  labeling  regulations, 
enforcement  prtxedures!  and  oxygenate 
lest  methods. 

As  mentioned  above,  Washington  has 
chosen  to  convert  its  oxygenated  fuels 
requirement  in  the  Washington  State 
portion  of  the  Portland- Vancouver 
CMSA  (Clark  County)  to  a  contingency 
meastue  in  its  maintenance  plan  upon 


redesignation.  In  its  demonstration  of 
maintenance,  described  below, 
Washington  has  shown  that  oxygenated 
gasoline  in  the  Washington  State 
portion  of  the  Portland- Vancouver 
CMSA  (Clark  County)  is  not  necessary 
for  continued  inainteDance  of  the  CO 
NAAQS. 

C.  Conformity 

Under  section  178(c)  of  the  CAA, 
stales  are  required  to  submit  revisions  to 
their  SIPs  that  include  criteria  and 
procedures  to  ensure  that  federal  actions 
conform  lo  the  air  quality  planning 
goals  in  the  applicable  SIPs.  The 
requirement  to  determine  confoimity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
all  other  federal  actions  ("general 
conformity").  Congress  provided  for  the 
state  revisions  to  be  submilled  one  year 
after  the  dale  of  promulgation  of  final 
EPA  conformity  regulations.  EPA 
promulgated  final  transportation 
conformity  regulations  on  November  24, 
1993  (SB  FR  62188)  and  final  general 
conformity  regulations  on  November  30, 
1993  (58  FR  63214).  These  conformity 
rules  require  that  the  slates  adopt  both 
transportation  and  general  conformity 
provisions  in  their  SIPs  for  areas 
designated  nonattainment  or  subject  to 
a  maintenance  plan  approved  under 
CAA  section  175A.  Pursuant  lo  §  51.396 
of  the  transportation  conformity  rule, 
Washington  was  required  to  submit  a 
SIP  revision  containing  transportation 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
federal  mie  by  November  25, 1994. 
Similarly,  pursuant  to  §51.851  of  the 
general  conformity  rule,  Washington 
was  required  to  submit  a  SIP  revision 
containing  general  conformity  criteria 
and  procedures  consistent  with  those 
established  in  the  federal  rule  by 
December  1, 1994.  Washington 
submitted  its  transportation  conformity 
SIP  revision  to  EPA  on  May  10,  1994, 
but  it  has  not  yet  been  approved  by 
EPA.  Washington  has  not  submitted  its 
general  conformity  SIP  revision. 

Although  this  redesignation  request 
was  submitted  to  EPA  after  the  due 
dales  for  the  SIP  revisions  for 
transportation  conformity  [58  FR  62188) 
and  general  conformity  (58  FR  632141 
rules,  EPA  believes  it  is  reasonable  to 
interpret  the  conformity  requirements  as 
not  being  applicable  requirements  for 
purposes  of  evaluating  the  redesignation 
request  under  section  107(d).  The 
rationale  for  this  is  based  on  a 
combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions  lo 
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comply  with  the  conformity  provisions 
of  the  Act  continues  to  apply  to  areas 
after  redesignation  to  attainment. 
Therefore.  Washington  remains 
obligated  to  adopt  the  transportation 
and  general  conformity  rules  even  after 
redesignation  and  would  risk  sanctions 
for  failure  lo  do  so.  While  redesignation 
of  an  area  to  attainment  enables  the  area 
to  avoid  further  compliance  with  most 
requirements  of  section  110  and  part  D, 
since  those  requirements  are  linked  to 
the  nonattainment  status  of  an  area,  the 
conformity  requirements  apply  to  both 
nonattainment  and  maintenance  areas. 
Second,  EPA's  federal  conformity  rules 
require  the  performance  of  conformity 
analyses  in  the  absence  of  state-adopted 
rules.  Therefore,  a  delay  in  adopting 
state  rules  does  not  relieve  an  area  fix)m 


the  obligation  lo  implement  conformity 
requirements. 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  federal  rules  if  state 
rules  are  not  yet  adopted,  EPA  believes 
it  is  reasonable  to  view  these 
requirements  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request. 

Therefore,  on  April  1. 1996,  EPA 
modified  its  national  policy  regarding 
the  interpretation  of  the  provisions  of 
section  107(d)(3)(E)  concerning  the 
applicable  requirements  for  purposes  of 
reviewing  a  carbon  monoxide 
redesignation  request  (61  FR  2918, 
January  30, 1996).  Under  this  new 
policy,  for  the  reasons  jusi  discussed, 

Vancouveh  CO  Emission  Budget 

(Pouncts  per  winler  day] 


EPA  believes  thai  the  CO  redesignation 
request  for  the  Vancouver  area  may  be 
approved  notwithstanding  the  lack  of 
submitted  and  approved  state 
transportation  and  general  conformity 
rules. 

For  transportation  conformity 
purposes,  the  on-road  emission  totals 
outlined  in  the  chart  below  for  each  year 
will  be  designated  as  the  emissions 
budget  for  the  Vancouver  CO 
nonatlainmenl/maintenance  area.  This 
budget  explicitly  contains  a  surplus 
above  the  2006  mobile  source  emissions 
estimate  lo  provide  a  "safely  margin"  to 
the  mobile  emission  budget  of  about  one 
to  ten  percent,  depending  on  the  year; 
including  this  "safety  margin"  still 
results  in  total  emissions  remaining 
below  the  1992  attainment  level  by 
three  to  five  percent. 


1992 

1995 

1997 

2001 

2003 

2006 

nihi^an^nnM       

318,823 
328,606 

318^59 
300.000 

327,317 
300,000 

344,693 
270.000 

360,365 
270,000 

369.069 

260.000 

Total  

647,429 

618,259 

627,317 

614.6S3 

620.366 

619.088 

D.  Inspection  and  Maintenance 

Section  187(a)(4)  requires  that  the 
applicable  CO  implementation  plan 
include  the  vehicle  inspection  and 
maintenance  (I/M)  program  described  in 
section  182(a)(2)(B).  This  requires  that 
Washington  implement  at  least  a  basic 
inspection  and  maintenance  program. 
Washington  submitted  its  I/M  SIP  on 
January  22,  1993,  and  submitted  a 
revLsed  I/M  SIP  on  August  24, 1995,  to 
meet  the  requirements  of  EPA's  "lovv 
enhanced  VM"  as  delineated  in  the 
rulemaking  of  September  18, 1995. 
Washington  is  applying  low  enhanced  V 
M  to  all  nonattainment  areas,  over  and 
above  the  statutory  requirements  for 
basic  I/M.  EPA  is  currently  reviewing 
this  SIP  revision. 

E.  Contingency  Measures 

States  containing  CO  nonattainment 
areas  with  design  values  of  12.7  ppm  or 
less  were  required  to  submit,  among 
other  things,  contingency  measures  to 
satisfy  the  provisions  under  section 
1 72(c)(9).  "These  provisions  require 
contingency  measures  to  be 
implemented  in  the  event  that  an  area 
failed  lo  reach  attainment  by  the 
applicable  attainment  date,  December 
31, 1995.  The  SIP  revision  for  the 
contingency  measures  portion  of  the 
Attainment  Plan  was  submitted  on 


November  10, 1993.  This  was  approved 
by  EPA  on  October  31, 1994. 

3.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Once  this  action  and  the  vehicle 
inspection  and  maintenance  program 
are  approved,  EPA  will  have  completed 
its  approval  of  Washington's  1993  CO 
SIP  (atlainment  plan).  Emission 
reductions  achieved  through  the 
implementation  of  the  primary  control 
measures  contained  in  that  SIP  are 
enforceable.  These  measures  are;  a  low- 
enhanced  Inspection  and  Maintenance 
Program  and  the  Federal  Motor  Vehicle 
Control  Program.  Also,  the  oxygenated 
fuel  program,  from  its  implementation 
in  1992  until  its  transfer  to  contingency 
status  after  redesignation,  has  been  and 
is  fully  enforceable.  As  discussed  above, 
Vancouver  area  initially  attained  the 
NAAQS  in  1992  with  monitored 
attainment  through  the  1994-1995  CO 
season.  This  indicates  that  the 
improvements  were  due  to  the 
permanent  and  enforceable  measures 
contained  in  the  1993  CO  SIP.  An 
analysis  by  SWAPCA  using  historical 
trends  in  Clark  County's  population  and 
employment  data  as  indices  of  the 
overall  level  of  economic  activity  and 
growth  in  the  area  supports  this 
conclusion. 

Washington  has  demonstrated  that 
actual  enforceable  emission  reductions 


are  responsible  for  the  air  quality 
improvement  and  that  the  00  emissions 
in  the  base  year  are  not  artificially  low 
due  to  a  local  economic  downturn.  EPA 
finds  that  the  combination  of  certain 
existing  EPA-approved  SIP  and  federal 
measures  contribute  to  the  permanence 
and  enforceability  of  reduction  in 
ambient  CO  levels  that  have  allowed  the 
area  to  attain  the  NAAQS. 

4.  Fully  Approved  Maintenance  Plan 
Under  Section  175 A 

Section  175A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  lo  attainment. 

The  plan  must  demonstrate  continued 
attainment  of  the  applicable  NAAQS  for 
at  least  ten  years  after  the  Administrator 
approves  a  redesignation  to  attainment. 
Eight  years  after  the  redesignation,  the 
state  must  submit  a  revised  maintenance 
plan  which  demonstrates  atlainment  for 
the  ten  years  following  the  initial  ten- 
year  period.  To  provide  for  the 
possibility  of  future  NAAQS  violations. 
Ihe  maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation  adequate  lo  assure 
prompt  correction  of  any  air  quality 
problems.  In  this  notice,  EPA  is 
proposing  lo  approve  Washington's 
maintenance  plan  for  the  Vancouver 
area  because  EPA  finds  that 
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Washington's  submittal  meets  the 
requirements  of  section  175A. 

A.  Attainment  Emission  Inventory 
On  Macch  19. 1996.  Washington 
sxibmitted.  as  part  of  its  redesignation 
and  maintenAice  plan  approval  request, 
a  comprehensive  inventory  of  CO 
emissions  for  the  Vancouver  area.  The 
inventory  includes  omissions  from  area, 
stationary,  and  mobile  sources  using 
1992  as  the  base  year  for  calculations. 
The  Washington  submittal  contains 
the  detailed  inventory  data  and 


summaries  by  source  category.  The 
comprehensive  base  year  emissions 
inventory  was  submitted  in  the  National 
Emission  Data  System  format.  This 
inventory  was  prepared  in  accordance 
with  EFA  guidance. 

Although  the  1992  inventory  can  be 
considered  representative  of  attaiiunent 
conditions  because  the  NAAQS  was  not 
violated  during  1992,  Washington 
established  CO  emissions  for  the 
attainment  year,  1992,  as  well  as 
forecast  years  out  to  the  year  2006. 
These  estimates  were  derived  from  the 


State's  1992  emissions  inventory.  The 
future  emission  estimates  are  based  on 
assumptions  about  vehicle  miles 
travelled  and  economic  growth.  The 
economic  growth  assumptions  are 
documented  in  "BEA  R^onal 
Projections  to  2040,  Volume  2: 
Metropolitan  Statistical  Areas,"  dated 
October  1990.  The  population, 
household,  and  VMT  (vehicle  miles 
traveled)  growth  estimates  are  from  the 
Southwest  Washington  Regional 
Transportation  Council. 


1992  CX)  Base  Year  Emissions  Inventory  vancoiweh  Nonattainment  Area 

(Tans  per  day) 


Yew 

Area 

Nontad 

MoMe 

PoM 

Total 

1992 . 

76.43 

15.14 

184.30 

87.84 

323.71 

B.  Demonstration  of  Maintenance: 
Projected  Inventories 

Total  CO  emissions  were  forecast 
bom  1902  base  year  out  to  2010, 
although  the  Maintenance  Plan  projects 
maintenance  through  2006.  These 
projected  inventories  were  prepared  in 
accordance  with  EPA  guidance. 
Washington  will  not  implement  the 


oxysanaled  fuel  program  in  the 
Washington  State  portion  of  the 
Portland- Vancouver  CMSA  (Clark 
County)  unless  a  violation  is  measured 
or  if  it  is  determined  that 
implementation  of  the  program  is  the 
most  appropriate  response  to  an 
exceedance.  The  projections  show^that 
calculated  CO  emissions,  assimiing  no 
oxygenated  fuels  program,  are  not 


expected  to  exceed  the  level  of  the  base 
year  inventory  during  this  time  period. 
Therefore,  it  is  anticipated  that  the 
Vancouver  area  will  maintain  the  CO 
standard  without  the  program,  and  the 
oxygenated  fuel  prtigram  would  not 
need  to  be  implemented  following 
redesignation,  except  as  a  contingency 
measure. 


Vancouver  Nonattainment  Area  CO  Emissions  Inventory  Summary 
(Tons  per  day) 


Yew 

Area 

Nonraad 

Mobile 

PoM 

Total 

1992  — _ 

1993 

76.43 
76.16 
70.60 
76.02 
79.85 
84.18 

15.14 
15.42 
16.67 
19.62 
21. S2 
23.56 

164.30 
159.16 
129.43 
137.47 
124.76 
128.89 

67.84 
70.36 
71J6 
75.34 
76.76 
77.79 

323.71 
321.10 

199f; • 

288.56 

308.45 

302.89 

2010 

314.38 

C  Verification  of  Continued  Attainment 
Waj;hington  will  document  continued 
attainment  of  the  CO  NAAQS  in  the 
Vancouver  area,  in  part,  by  tracking 
indicators  of  continued  attainment 
during  the  maintenance  period. 
Washington  has  also  committed  to 
submit  periodic  inventories  of  CO 
emissions  every  three  years. 

D.  Contingency  Plan 

The  level  of  CO  emissions  in  the 
Vancouver  area  will  largely  determine 
the  area's  ability  to  stay  in  compliance 
with  the  CO  NAAQS  in  the  future. 
Despite  Washington's  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS,  the  ambient  air  pollutant 
concentrations  may  exceed  or  violate 
the  NAAQS.  Section  175A(d)  of  the 
CAA  requires  that,  when  violations  of 
the  NAAQS  occur,  Washington 


isaplement  all  measures  with  respect  to 
the  control  of  CO  which  were  contained 
in  the  SIP  for  the  area  before 
redesignation  of  the  area  as  an 
attainment  area.  Therefore,  Washington 
has  provided  contingency  measures 
with  a  schedule  for  implementation  in 
the  event  of  future  exceedances  or 
violations  of  the  CO  NAAQS.  The  plan 
contains  triggering  mechanisms  to 
determine  when  contingency  measures 
are  needed. 

Washington  has  developed  a 
contingency  plan  which  utilizes  actual 
validated  CO  monitoring  results  to 
trigger  activation  of  the  CO  contingency 
measures.  A  four-tiered  level  of 
escalating  response  and  contingencies  is 
proposed  for  the  Vancouver  CO 
Contingency  Plan  as  follows. 

An  exceedance  of  the  8-hour  standard 
at  one  monitoring  site  will  result  in  the 


analysis  and  identificatien  of  the 
exceedance.  If  the  cause  is 
transportation  related,  SWAPCA  wlH 
coordinate  with  the  Regional 
Transportation  Council  (RTC)  to 
identify  an  appropriate  localized  control 
measure  to  solve  the  problem;  SWAPCA 
and  the  RTC  will  coordinate  to  identify 
the  appropriate  transportation  project. 
Examples  of  localized  control  measures 
include,  but  are  not  Umited  to, 
SWAPCA's  requesting  the  acceleration 
of  construction  to  open  an  interchange 
sooner  to  alleviate  heavy  traffic  at  an 
intersection,  traffic  signal 
synchronization  changes,  and/or  the 
construction  of  additional  turn  lanes. 

An  exceedance  of  the  8-hour  standard 
at  both  monitoring  sites  shall  result  in 
an  evaluation  of  the  reason  for  the 
condition  with  the  possibility  of 
implementing  the  oxygenated  fuel 
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program,  if  such  action  is  determined  to 
be  a  prudent  response. 

A  violation  (more  than  one 
exceedance  within  a  one-year  period) 
shall  trigger  the  implementation  of  the 
oxygenated  fiiel  program  (2.7%  oxygen), 
as  soon  as  practical  but  no  later  than  the 
following  winter  season. 

A  second  violation  shall  trigger  the  re- 
implementation  of  the  New  Source 
Review  requirements,  LAER  (lowest 
achievable  emission  rate),  and  offsets  for 
major  new  (and  major  modifications  of 
existing)  CO  industrial  sources. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  Washington  has  agreed  to 
submit  a  revised  maintenance  SIP  eight 
years  after  the  area  is  redesignated  to 
attaiiunent.  Such  revised  SIP  will 
provide  for  maintenance  for  an 
additional  ten  years. 

5.  iheting  Applicable  Requirements  of 
Section  1 10  and  Part  D 

In  SecUon  in.2.  above,  EPA  sets  forth 
the  basis  for  its  conclusion  that 
Washington  has  a  fully  approved  SIP 
which  meets  the  applicable 
requirements  of  Section  110  and  Part  D 
of  the  CAA. 

IV.  This  Action 

EPA  is  proposing  to  approve  the 
Vancouver  area  CO  maintenance  plan 
because  it  meets  the  requirements  set 
forth  in  section  175A  of  the  CAA.  In    - 
addition,  the  Agency  is  proposing  to 
approve  the  request  to  redesignate  the 
Vancouver  OO  area  to  attainment, 
because  Washington  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(B)  for  redesignation. 
EPA  is  also  proposing  to  approve 
Washington's  1990  base  year  CO 
emissions  inventory. 

V.  Administrative  Review 

This  action  has  been  classified  as  a 
'  Table  3  action  by  the  Regional 
Administrator  under  the  proceduies 
published  in  the  Federal  Kegista'  on 
January  19, 1989  (54  PR  2214-2224),  as 
revised  by  a  July  10. 1995. 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 


factors  and  in  relation  to  relevant 
statutoryand  regulatory  requirements. 

The  CjO  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  CO  NAAQS.  This 
proposed  redesignation  should  not  be 
interpreted  as  authorizing  or  proposing 
to  authorize  Washington  to  delete,  alter, 
or  rescind  any  of  the  CO  emission 
limitations  and  restrictions  contained  in 
the  approved  CO  SIP.  Changes  to  CO 
SIP  regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  cannot  be  made 
unless  a  revised  plan  for  attainment  and 
maintenance  is  submitted  to  and 
approved  by  EPA.  Unauthorized 
relaxations,  deletions,  and  changes 
could  result  in  both  a  finding  of  non- 
implementation  (section  179(a)  of  the 
CAA)  and  in  a  SIP  deficiency  call  made 
pursuant  to  sections  110(a)(2)(H)  and 
110(k)(2)oftheCAA. 

Under  the  Regulatory  Flexibility  Act, 
S  U.S.C.  eOO  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  endties 
with  jurisdiction  aver  populations  of 
less  than  50,000.  SIP  approvals  under 
section  110  and  subchapter  I,  part  D,  of 
the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the  fiaderal* 
SIP  approval  does  not  impose  any  new 
requirements,  it  does  not  nave  any 
economic  impact  on  any  small  endties. 
Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities. 

Redesignation  is  an  acdon  that  affects 
the  statiis  of  a  geographical  area  and 
does  not  impose  any  regulatory 
letiuirements  i»  sources.  Accordingly,  I 
certify  that  the  approval  of  the 
redesignation  request  will  not  have  an 
impact  on  any  small  entities. 

VL  UnAoMled  Mondalei 

Under  Sections  202, 203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  25, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 


Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
Washington  and  any  aflBcted  local  or 
tribal  governments  have  elected  to  adopt 
the  program  provided  for  under  section 
175A  and  section  187(aXl)  of  the  Clean 
Air  Act.  The  rules  and  commitments 
proposed  for  approval  in  this  action 
may  bind  State,  local,  and  tribal 
governments  to  perform  certain  actions 
and  also  may  ultimately  lead  to  the 
private  sector  being  required  to  perform 
certain  duties.  To  the  extent  that  any 
mandate  is  imposed  upon  the  State, 
local,  or  tribal  governments  either  as  the 
owner  or  operator  of  a  source  or  as 
mandate  upon  the  private  sector,  EPA's 
proposed  action  will  impose  no  new 
requirements  under  State  law;  such 
sources  are  already  subject  to  these 
requirements  under  State  law. 
Acxordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  results  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

Lial  of  SubiecK 

40  CFB  Part  52 

Environmental  protection.  Air 
pollution  ctmtrol.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone. 

40  era  Part  81 

Air  pollution  control,  National  paries. 
Wilderness  areas. 


r.  42  U.S.C  7401-767lq. 
Dated:  July  15, 1996. 
Ckock  Clarke, 
Regional  Administrator. 
(PR  Doc  86-19196  Filed  7-26-46: 8:45  ami 
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National  Oil  and  HaiatdoiN 
Hidnlanraa  roBulton  Contkioanoy 
Plan;  National  PitorfUaa  Uat 

AQBCY:  Enviioiunental  Protectioa 

Agency  (EPA). 

ACTKM:  Notice  of  Intent  to  Delete  the 

Oak  Grove  Sanitary  Landfill  Site  from 

the  Natioiul  Priorities  List;  request  for 

comments. 

StaaMRY:  The  Environmental  Pnitectian 
Agency  (EPA)  Region  V  announces  it* 
intent  to  delete  the  Oak  Grove 
Townihip,  Anoka  Counfy,  Miruusota 
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froni  the  National  Priorities  List  (NPL) 
and  requests  public  comment.  The  NPL 
is  Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP). 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprebensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended.  This  action  is 
being  taken  by  EPA.  because  it  has  been 
determined  that  all  Fund-Gnanced 
response  under  CERCLA  has  been 
implemented  and  EPA.  in  consultation 
with  the  State  of  Minnesota  has 
determined  that  no  further  cleanup  is 
appropriate.  Moreover.  EPA  and  the 
State  have  determined  that  remedial 
activities  conducted  at  the  site  to  date 
have  been  protective  of  public  health, 
welhre.  and  the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  the  site  from  the 
NPL  may  be  submitted  until  August  28. 
1996. 

AOOnESSES:  Comments  may  be  mailed  to 
Timothy  Prendiville  (SR-6f)  Remedial 
Project  Manager.  Office  of  Superfund. 
U.S.  EPA.  Region  V.  77  W.  Jackson 
Blvd..  Chicago,  IL  60604.  The 
comprehensive  information  on  the  site 
is  available  at  the  local  information 
repositories  located  at:  Oak  Grove 
Township  Hall,  Cedar,  MN.  and  the  St. 
Francis  Branch  of  the  Anoka  Public 
Library.  St,  Francis.  MN. 

Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  appropriate  Regional  Docket 
Office.  Address  for  the  Regional  Docket 
Office  is  Jan  Pfundheller  (H-7D,  U.S. 
EPA.  Region  V.  77  W.  Jackson  Blvd.. 
Chicago.  IL  60604,  (312)  353-5821. 
FOR  FURTHEn  INFOnMATIOM  COMTACT: 
Timothy  Prendiville,  Remedial  Project 
Manager,  OfTice  of  Superfund.  U.S.  EPA. 
Region  V.  77  W.  Jackson  Blvd.,  Chicago. 
IL  60604.  (31Z)  8II6-S122  or  Don 
DeBlasio  (P-19)).  Office  of  Public 
Affairs.  U.S.  EPA,  Region  V,  77  W. 
Jackson  Blvd..  Chicago.  IL  60604.  (312) 
886-4360. 

MWLBEKr  ART  MFOMMTWN: 
TWife  nf  CntaBts 

I.  IntroductioD 

U.  NPL  Deletion  Criteria 

m.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Delatioa 

V.  Coociusion 

I.  lalroduclian 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Oak  Grove  Sanitary 
Landfill  Site  ht)m  the  National  Priorities 
List  (NPL),  Appendix  B  to  the  National 
Oil  and  Hazardous  Substances 


Contingency  Plan.  40  CFR  Part  300 
(NCP),  and  requests  comments  on  the 
deletion.  The  EPA  Identifies  sites  which 
appear  to  present  a  significant  risk  to 
public  health,  weliare  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  Superfund  (Fund) 
Fund-Financed  remedial  actions. 
Pursuant  to  §  300.425(e)(3)  of  the  NCP. 
any  site  deleted  from  the  NPL  remains 
eligible  for  additional  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action. 

The  EPA  will  accept  comments  on 
this  proposal  for  30  days  after 
publication  of  this  notice  in  the  Federal 
Rnisler. 

Siaction  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  m  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

n.  NPL  Deletian  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e).  sites  may  be  deleted  bom 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met; 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate; 

liii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Before  EPA  can  delete  a  site  from  the 
NPL.  the  stale  in  which  the  site  was 
located  must  concur  on  the  proposed 
deletion.  EPA  shall  provide  the  state  30 
working  days  for  review  of  the  deletion 
notice  prior  to  its  publication  in  the 
Federal  Begiater. 

As  noted  above,  deletion  of  a  site  from 
the  NPL  does  not  preclude  eligibility  for 
subsequent  additional  Fund-financed 
actions  if  future  site  conditions  warrant 
such  actions. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  EPA's  right  to 
take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 


primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
has  been  met,  EPA  may  formally  begin 
deletion  procedures.  This  Federal 
Regiater  notice,  and  a  concurrent  notice 
in  the  local  newspaper  in  the  vicinity  of 
the  site,  announce  the  initiation  of  a  30- 
day  comment  period.  The  public  is 
asked  to  comment  on  EPA's  intention  to 
delete  the  site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  EPA's 
decision  are  generally  included  in  the 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  public 
comment  period,  the  EPA  itegionai 
Office  will,  if  necessary  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  concerns  which  were 
raised.  The  public  is  welcome  to  contact 
the  EPA  Regional  Office  to  obtain  a  copy 
of  this  responsiveness  summary,  when 
available.  If  EPA  still  determines  that 
the  deletion  from  the  NPL  is 
appropriate,  final  notice  of  deletion  will 
be  published  in  the  Federal  Register. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  intending  to 
delete  the  site  from  the  NPL:  The  Oak 
Grove  Sanitary  Landfill  was  entered  on 
the  NPL  approximately  June  10. 1986. 
(51  PR  111).  The  45-acre  Ook  Grove 
Sanitary  Landfill  is  a  former  municipal 
and  industrial  solid  waste  landfill  in 
Oak  Grove  Township.  Anoka  County. 
Minnesota.  Land  consists  of  low  regions 
of  uplands  and  sand  dunes  intersperse 
among  numerous  lakes  and  wetlands. 
The  neaihy  developed  land  use  in  the 
area  is  agricultural  and  residential.  The 
site  overlies  two  aquifers,  which  are 
separated  by  a  semi-confining  layer.  The 
deeper  aquifer  provides  regional  potable 
water  and  supplies  many  area 
residential  wells.  Landfill  operations 
began  in  1967  and  continued  until  1984, 
when  the  operating  license  was 
suspended.  An  estimated  2.5  million 
cubic  yards  of  waste  is  present  in  the 
landfill  including  acidic  oil  sludge, 
paint  and  solvent  waste,  foundry  sands 
and  sludge,  inorganic  adds,  metal 
sludge,  and  chlorinated  and 
unchlorinated  organic  compounds  bom 
pesticide  manufacturing.  In  addition, 
lime  sludge  was  used  as  a  cover  material 
on  two  thirds  of  the  landfill.  A  1988 
Record  of  Decision  (ROD)  addressed  the 
sources  of  contamination  by  containing 
the  onsite  waste  and  contaminated  soil 
with  a  cover.  EPA  investigations  in  1989 
determined  that  the  contaminated 
shallow  aquifer  discharges  direcUy  to 
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the  surface  water  of  the  adjoining 
wetlands  where  ground  water 
contamination  is  being  reduced  by 
natural  attenuation,  and  thus,  limiting 
migration  of  contaminants  to  the  surface 
water. 

This  ROD  addresses  remediation  of 
contaminated  sluillow  ground  water, 
prevention  of  significant  impacts  €m 
surface  water  from  the  discharge  of 
contaminated  shallow  ground  water, 
and  provides  for  continued  use  of  the 
deep  aquifer  as  a  drinking  water  supply. 
The  primary  contaminants  of  concern 
affecting  the  ground  water  are  VOCs 
including  benzene,  toluene,  and 
xylenes:  and  metals  including  arsenic. 

On  October  IS,  1990,  the  Remedial 
Investigatio[\/Feasibility  Study  (RI/FS 
Report)  and  the  Proposed  Plan  for  the 
Oak  Grove  Sanitary  Landfill  Site  were 
released  to  the  public  for  comment. 

The  selected  remedial  action  for  this 
site  includes  long  term  monitoring  of 
the  shallow  and  deep  aquifers,  surface 
water,  and  sediment  at  a  frequency  of 
three  times  per  year  for  the  first  year 
and  semi-annually  thereafter;  natural 
attenuation  of  shallow  ground  water; 
abandoning  non-essential  wells;  and 
implementing  institutional  controls 
including  raound  water  use  restrictions. 

During  Phase  1  of  the  Remedial 
Action,  debris  was  removed  bom  the 
site  and  a  security  fence  was  installed 
around  the  perimeter  off  the  Landfill. 
Warnings  signs  were  posted  along  the 
fence  to  provide  site  information  as  well 
as  telephone  number  for  further 
information.  This  was  completed  by 
August  1993. 

Phase  n  began  and  consisted  of  soil 
excavation,  installation  of  monitoring 
walls,  groimdwater,  surface  water,  and 
sediment  sampling;  air  monitoring,  and 
construction  of  the  Landfill  Cover.  The 
process  began  approximately  on  August 
1992  and  final  inspection  was 
completed  on  September  2. 1993,  by 
representatives  of  MPCA  and  EPA. 

In  1994.  the  Legislature  of  the  State  of 
Minnesota  enacted  the  Landfill  Cleanup 
Law,  Minnesota  Laws  1994.  ch.  639. 
codified  at  Minnesota  Stat.  §  §  115B.39 
to  115B.46  (the  Act),  authorizing  the 
Commissioner  of  the  Minnesota 
Pollution  Contit)l  Agency  (MPCA)  to 
assume  responsibility  for  future 
environmental  response  actions  at 
qualified  landfills  that  have  receive 
notices  of  compliance  from  the 
Commissioner  of  MPCA.  Additionally, 
the  Act  established  funds  to  enable  the 
MPCA  to  perform  all  necessary 
response,  operation  and  maintenance  at 
such  landfills.  At  sites  where  no 
response  for  issuing  a  notice  of 
compliance,  all  work  would  be 
expected,  (under  a  state  order  or  under 


state  closure  requirements)  to  be 
completed. 

A  notice  of  compliance  was  issued  by 
MPCA  for  the  Oak  Grove  Sanitary 
Landfill  on  May  14, 1996.  MPtJ\  has 
since  assumed  all  responsibility  for  the 
Oak  Crave  Sanitary  Landfill  under  the 
Act.  Therefore,  no  further  response 
actions  under  CERCLA  are  appropriate 
at  this  time.  Consequently.  U.S.  EPA 
proposes  to  delete  the  site  from  the  NPL. 

V.  Conciuaioo 

EPA.  with  conctmence  of  the  State  of 
Minnesota  has  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCXA  at  the  Oak  Grove 
Sanitary  Landfill  Site  have  been 
completed,  and  no  further  Superfimd 
responae  is  appropriate  in  order  to 
provide  protection  of  human  health  and 
the  environment.  Therefore,  it  is 
proposed  that  the  site  be  deleted  from 
the  NPL. 

Dated:  July  16. 1996. 
Mkkslbaianlaa. 

Acting  Regional  Admittittmior.  U.S.  EPA, 

Region  V. 

(FR  Doc.  96-19088  Filed  7-2»-96;  8:45  am) 

BUMS  oooc  fMa4a# 


FEDERAL  COMMUNICA-IWNS 
COMMSSiON 

47  CFR  Chapter  I 

ICC  Doctol  Na  M-IB2,  FCC  W-aiiq 

NnpwfiwfiwiKii  Of  ma 
Talac  afiHiMjiiit4Uof n  Act  of  1096; 
TatemassaginQ,  ElactronlG  Publlahing, 
and  Atarm  Monitoring  Sanrtcaa 

AOBtCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 


The  Commission  is  issuing 
this  Notice  of  Proposed  Rulemaking 
(NPRM)  which  seeks  comment  on 
proposed  regulations  to  clarify,  where 
necessary,  and  to  implement  the  non- 
accounting  separate  affiliate  and 
nondiscrimination  safeguards 
prescribed  by  Congress  in  sections  274. 
275  and  260  of  the  Telecommunications 
Act  of  1996  (47  U.S.C.  274.  275  and  260) 
with  respect  to  BOC  and/or  LEG 
provision  of  electronic  publishing, 
alarm  monitoring  and  telemessaging 
services,  respectively.  In  the  NPRM,  the 
Commission  seeks  to  promote 
competition  in  the  provision  of 
electix]nic  publishing,  alarm  monitoring, 
and  telemessaging  services  by 
minimizing  the  burden  of  the  rules  it 
must  adopt  pursuant  to  the 
requirements  of  the  new  law. 


CMTEK  Comments  are  due  on  or  before 
September  4, 1996  and  Reply  Conunanta 
are  due  on  or  before  September  20, 
1996.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due 
September  4, 1996.  Written  conmienta 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  and/or  modified  information 
collections  on  or  before  September  27, 

AMWE8WS:  Comments  and  Reply 
Comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Room  222,  Washington.  D.C.  20554, 
with  a  copy  to  Janice  Myles  of  the 
Common  Carrier  Bureau,  1919  M  Street. 
N.W..  Room  544.  Washington,  D.C 
20554.  Parties  should  also  file  one  copy 
of  any  documents  filed  in  this  docket 
with  the  Commission's  copy  contrsctor. 
International  Transcription  Services, 
Inc.,  2100  M  Street.  N.W..  Suite  140, 
Washington.  D.C  20037.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway.  Federal  Communications 
Commission.  Room  234, 1919  M  Street. 
N.W..  Washington.  D.C.  20554,  or  via 
the  internet  to  dconway4lfoc.gov,  and  to 
Timothy  Fain.  OMB  Desk  Officer.  10236 
NEOB.  725— 17th  Street.  N.W.. 
Washington,  D.C  20503  or  via  the 
Internet  to  fain^t^aLeop.gov. 
FOR  FURTHER  INFORMATION  CONTACTS 
Michelle  Carey,  Attorney,  Commoo 
Carrier  Bureau,  Policy  and  Pixigram 
Planning  Division,  (202)  418-1557, 
Robert  MacDonald,  Attorney,  ConuMB 
Carrier  Bureau,  Policy  and  Program 
Planning  Division  (202)  418-2764.  or 
Raelyim  Tlbayan.  Attorney.  f~~—~' 
Carrier  Bureau.  Policy  and  Prograa 
Planning  Division.  (202)  418-2eM.  For 
additional  information  concamiag  the 
information  collections  contaii>ed  id 
this  NPRM  contact  Dorothy  Conway  at 
202-418-0217,  or  via  the  Internal  ol 
dconway9fcc.gov. 

WJfH  nWITARY  affORMATMN:  Thia  ka 
summary  of  the  Commission's  Notice  af 
Proposed  Rulemaking  adopted  July  IB. 
1996  and  released  July  18, 1996  (FtX: 
96-310).  This  NPRM  contains  propqaad 
or  modified  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  II  has  been  submitted  to 
the  Office  of  Management  end  Budget 
(OMB)  for  review  under  tiie  PRA.  OMB. 
the  general  public,  and  other  I'ederal 
agencies  are  invited  to  comment  on  tiie 
proposed  or  modified  information 
collections  contained  in  this 
proceeding.  The  full  text  of  this  Notice 
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of  Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Rererence 
Center  (Room  239),  1919  M  St..  NW., 
Washington.  D.C.  The  complete  text  also 
may  be  purchased  from  the 
Commission's  copy  contractor, 
Inlemational  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  St.,  NW., 
Suite  140,  Washington,  D.C  20037. 

Paperwork  Rediictian  Act 

This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 


paperwork  burdens,  invites  the  general 
public  and  tbe  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  NPRM; 
OMB  notification  of  action  is  due 
September  27, 1996.  Comments  should 
address:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  tbe 
functions  of  the  Commission,  including 
whether  the  information  shall  have 


practical  utility:  (b)  the  accuracy  of  the 
Commission's  burtlen  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  None. 

Title:  Implementation  of  the 
Telecommunications  Act  of  1996: 
Telemessaging,  Electronic  Publishin);, 
and  Alarm  Monitoring  Services. 

Pom  No.:  N/A. 

Type  of  Review:  New  collection. 


kifluniMHtin  coUcclion 


Numtier  of  re- 
Mondonts 
(appiox.) 


Estimaled  lima 

per  response 

(houra) 


Total  annual  bur- 
den (houfs) 


Netwoik  dsdosura 
Inslallalion  and 


Annual  repofl 

Biamual  lanH  raput . 


raporting— lifnahness 
rapolkio— quaMy  . — 


t,400 
1,400 
1/UO 
1/400 
1,400 


67,200 

11,200 

1,400 

2,800 

5,600 


Toto/ Annua/ Surc/en:  88,200. 

Respondents:  Incumbent  local 
exchange  carriers  and/or  Bell  Operating 
Companies. 

Estimated  costs  per  respondent:  SO 

Needs  and  Uses:  The  NPRM  seeks 
comments  on  a  number  of  issues,  the 
resolution  of  which  may  lead  to  the 
imposition  of  information  collections 
subfect  to  the  Paperwork  Reduction  Act. 
The  NPRM-seeks  comment  on  certain 
reporting  requirements  to  implement 
the  non-accounting,  separate  affiliate 
and/or  nondiscrimination  requirements 
ofthe  1996  Act. 

SYNOPSIS  OF  NOTICE  OF  PROPOSED 
Rl'LEMAKING 

L  lotrodnctiaa 

1.  In  enacting  the 
Telecommunications  Act  of  1996  ("1996 
Act"),  Congress  sought  to  establish  "a 
pnvcompetitive,  de-regulatory  national 
policy  framework"  for  the  U.S. 
telecommunications  industry.  In 
furtherance  of  that  goal,  the  1996  Act 
seeks  to  eliminate  or  modify  artificial 
barriers  to  competition  in 
telecommunications  markets.  Such 
barriers  include  the  legal  restrictions 
that  have  excluded  the  Bell  Operating 
Companies  ("BOCs")  from  various 
markets,  such  as  the  manubcturing  of 
telecommunications  equipment  and  the 
provision  of  interLATA 
telecommunications  services.  The  1996 
Act  permits  the  BOCs  to  enter  those  and 
other  markets  from  which  they 
previously  were  restricted,  including 
the  provision  of  electronic  publishing, 
alarm  monitoring  and  telemessaging  on 


an  interLATA  basis,  sub)ect  to  certain 
safeguards. 
-  2.  Section  274  establishes  separate 
affiliate  and  nondiscrimination 
requirements  that  are  apphcable  to  BOC 
provision  of  electronic  publishing 
service.  Sections  275  and  260  establish 
nondiscrimination  and  cross- 
subsidization  safeguards  that  apply  to 
local  exchange  carrier  ("L£C")  provision 
of  alarm  monitoring  and  telemessaging 
services,  respectively.  The  purpose  of 
this  Notice  of  Proposed  Rulemaking 
("NPRM")  is  to  clarify,  where  necessary, 
and  to  implement  the  non-accounting 
separate  affiliate  and  nondiscrimination 
safeguards  prescribed  by  Congress  in 
sections  274,  275  and  260  with  respect 
to  BOC  and/or  L£C  provision  of 
electronic  publishing,  alarm  monitoring 
and  telemessaging  services, 
respectively. 

3.  This  proceeding  is  one  of  a  series 
of  interrelated  rulemakings  that 
collectively  will  implement  the  1996 
Act.  Certain  of  those  proceedings  focus, 
on  opening  markets  to  entry  by  new 
competitors.  Other  proceedings  focus  on 
the  separate  affiliate,  nondiscrimination 
and  other  safeguards  that  Congress 
adopted  in  the  1996  Act  to  foster  the 
development  of  robust  competition  in 
all  telecommunications  markets.  As 
discussed  more  fully  below,  those 
safeguards  are  intended  both  to  protect 
subscribers  to  BOC  monopoly  services 
against  the  potential  risk  of  having  to 
"foot  the  bill"  for  BOC  entry  into 
competitive  services  and  to  protect 
competition  in  the  new  markets  that  the 
BOCs  will  enter  against  the  potential 


risk  that  the  BOCs  will  use  their  existing 
market  power  to  obtain  an  unfair 
advantage  in  those  new  markets. 

A.  Background 

4.  Prior  to  the  enactment  ofthe  1996 
Act,  the  BOCs  and  their  affiliates  were 
effectively  precluded  under  the 
Modification  of  Final  Judgment  ("MFJ") 
from  providing  information  services 
across  local  access  and  transport  area 
("LATA")  boundaries.  While  the  MF), 
as  originally  entered,  prohibited  the 
BOCs  from  providing  any  information 
services,  that  restriction  was  eliminated 
in  1991.  BOCs  nevertheless  were 
precluded  from  providing  information 
services  across  LATA  boundaries 
because  the  MFJ  still  prohibited  the 
BOCs  from  providing  interLATA 
telecommunications  services.  Therefore, 
BOCs  could  provide  information 
services  only  between  points  located  in 
the  same  LATA.  They  were  allowed  to 
do  so  on  an  integrated  basis,  subject  to 
certain  nondiscrimination  and  cross- 
subsidization  safeguards  established  by 
the  Commission. 

S.Tbe  1996  Act  seeks  to  eliminate 
artificial  statutory  and  regulatory 
barriers  to  entry  into 
telecommunications  markets.  Such 
barriers  may  be  particularly  inimical  to 
the  interests  of  consumers  when  the 
excluded  potential  entrants  are  engaged 
in  a  complementary  business  and,  as  a 
consequence,  could  realize  economies 
of  scope  (both  technical  and  marketing) 
if  they  were  allowed  to  enter.  Such 
economies  of  scope  should  benefit 
consumere  in  both  the  markets  in  which 
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the  entrant  currently  offers  service  and 
the  markets  it  seeks  to  enter. 

6.  The  1996  Act  opens  the  way  for 
BOCs  to  provide,  among  other  things, 
electronic  publishing  and 
telemessaging,  and,  in  the  future,  alarm 
monitoring  services  on  an  interLATA 
basis  in  states  in  which  they  currently 
provide  local  exchange  and  exchange 
access  services.  The  provision  by  the 
BOCs  of  such  interLATA  information 
services  offers  the  prospect  of  fostering 
vigorous  competition  among  providers 
of  such  services,  because  of  the  unique 
assets  that  the  BOCs  possess.  BOCs  can 
offer  a  widely  recognized  brand  name 
that  is  associated  with 
telecommunications  services,  the 
benefits  of  "one-stop  shopping,"  and 
other  advantages  of  vertical  integration. 

7.  At  the  same  lime.  Congress 
recognized  that  BOC  entry  into  the 
provision  of  in-region  interLATA 
information  services  such  as  electronic 
publishing,  alarm  monitoring  and 
telemessaging  raises  serious  concerns 
for  competition  and  consumers.  A 
BOC's  existing  core  business  of 
providing  local  exchange  and  exchange 
access  service  is  still  a  neat^monopoly. 
If  it  is  regulated  under  rete-of-retum 
regulation,  a  price  cap  structure  with 
sharing  (either  for  interstate  or  intrastate 
services),  or  a  price  cap  scheme  that 
adjusts  the  X-factor  periodically  based 
on  changes  in  industry  productivity,  a 
BOC  may  have  an  incentive  to 
improperly  allocate  to  its  regulated  core 
business  costs  that  would  be  properly 
attributable  to  its  competitive  ventures. 
In  addition,  a  BOC  could  potentially 
discriminate  in  providing  exchange 
access  services  and  facilities  that  its 
rivals  need  to  compete  in  the  electronic 
publishing,  alarm  monitoring  and 
telemessaging  markets.  Specifically,  a 
BOC  could  seek  to  use  its  control  over 
exchange  access  services  and  facilities 
to  weaken  its  competitors'  offerings. 

8.  Our  goal  in  this  proceeding  is  to 
establish  non-accounting  separate 
affiliate  and  nondiscrimination 
safeguards  that  fulfill  those  statutory 
objectives.  Pursuant  to  sections  274,  275 
and  260,  we  seek  to  guard  against  the 
potential  that  BOCs  offering  electroitic 
pubUshing,  as  well  as  BOCs  and  other 
incumbent  LECs  offering  alarm 
monitoring  and  telemessaging  services, 
would  improperly  allocate  costs  in  a 
way  that  adversely  affects  local 
telephone  ratepayere  or  competition  in 
markets  those  entities  will  enter.  We 
intend  to  achieve  that  objective  without 
depriving  those  carriers  of  legitimate 
competitive  advantages  that  can  benefit 
both  subscribers  to  their  monopoly  local 
services  and  consumers  of  the  carriers' 
new  services.  We  must  also  adopt  rules 


that  prevent  potential  anticompetitive 
discrimination  by  BOCs  and  other 
incumbent  LECs  against  rivals  without 
eliminating  efficiencies  derived  from 
economies  of  scope. 

9.  We  recognize  that  these  objectives 
are  a  means  to  an  overriding  end:  the 
replacement  of  stagnant  monopoly 
regulation  with  the  diacipUne  of 
dynamic  competition.  When 
competition  takes  hold  in  what  are  now 
the  bottleneck  markets  of  local  exchange 
and  exchange  access,  we  will  no  longer 
need  the  safeguards  that  Congress 
prescribed  in  the  1996  Act  and  the 
implementing  rules  that  we  will  adopt 
in  this  proceeding.  We  note  that,  by 
providing  for  sunset  ofthe  section  274 
provisions  on  February  8,  2000, 
Congress  may  have  recognized  that  the 
level  of  competition  in  the  electronic 
publishing  industry  at  that  time  would 
be  such  that  the  structural  safeguards  in 
section  274  would  no  longer  be 
necessary.  We  began  the  movement 
toward  the  goal  of  fostering  competition 
when  we  adopted  our  Notice  of 
Proposed  Rulemaking  to  implement 
section  251  (61  FR 18311  (April  25, 
1996)).  That  proceeding  seeks  to 
eliminate  the  legal  barriers  and  reduce 
the  economic  and  regulatory 
impediments  to  entry  into  the  monopoly 
markets  of  incumbent  LECs.  Our 
upcoming  access  reform  and 
jurisdictional  separations  reform 
rulemakings  also  will  contribute  to 
achieving  our  goal  of  fostering  effective 
competition  in  local 
telecommunications  markets.  Until  we 
reach  that  goal,  we  seek  to  minimize  the 
burden  of  the  rules  that  we  adopt  in  this 
proceeding,  but  not  at  the  cost  of 
exposing  ratepayers  in  local  markets 
controlled  by  BOCs  and  independent 
LECs  and  competitora  of  BOC/LEC 
services  to  potential  improper  cost 
allocations  and  unlawful 
discrimination. 

B.  Overview  of  Sections  274, 375  and 
260 

10.  Section  274  allows  a  BOC  to 
provide  electronic  publishing  service 
disseminated  by  means  of  its  basic 
telephone  service  only  through  a 
"separated  affiliate"  or  an  "electronic 
publishing  joint  venture"  that  meets  the 
separation  and  nondiscrimination 
requirements  prescribed  by  that  section. 
BOCs  that  were  offering  electronic 
publishing  services  at  the  time  the  1996 
Act  was  enacted  have  until  February  8, 
1997,  to  meet  those  requirements,  llie 
requirements  under  section  274  expire 
on  February  8,  2000,  four  years  after  the 
date  of  enactment  of  the  1996  Act. 

11.  Section  275(a)  prohibits  a  BOC 
that  was  not  engaged  in  the  provision  of 


alarm  monitoring  services  as  of 
November  30,  1995,  from  providing 
such  services  for  five  years  after  the  date 
of  enactment  of  the  1996  Act.  Section' 
27S(a),  however,  allows  BOCs  to 
provide  alarm  monitoring  services 
under  certain  conditions  if  they  were 
already  providing  such  services  as  of 
November  30, 1995.  In  addition,  section 
275  permits  an  incumbent  LEC, 
including  any  grandfathered  BOC.  to 
provide  alarm  monitoring  services  on  an 
integrated  basis  so  long  as  it  complies 
with  certain  nondiscrimination  and  cost 
allocation  safeguards. 

12.  Section  260  permits  incumbent 
LECs  (including  the  BOCs)  to  provide 
telemessaging  service  subject  to  certain 
nondiscrimination  safeguards.  Although 
section  260  does  not  require  a  LEC  to 
provide  telemessaging  through  a 
separate  subsidiary,  in  the  BOC  In- 
Region  NPRM,  we  tentatively  concluded 
that  telemessaging  service  constitutes  an 
"information  service,"  and  therefore 
proposed  that  BOC  provision  of 
telemessaging  on  an  interLATA  basis 
would  be  subject  to  the  separate 
affilitite,  nondiscrimination  and  cross- 
subsidization  requirements  of  section 
272,  in  addition  to  the  requirements  of 
section  260. 

13.  This  NPRM  addresses  the  non- 
accounting  separate  affiliate  and 
nondiscrimination  requirements  of 
sections  274,  275  and  260.  We  address 
in  sefkarate  proceedings  the  non- 
accounting  separate  affiliate  and 
nondiscrimination  requirements 
established  by  sections  272  (applicable 
to  BOC  provision  of  in-region 
interLATA  telecommunications  services 
and  interLATA  information  services 
other  than  electronic  publishing  and 
alarm  monitoring)  and  273  (applicable 
to  BOC  manufacturing  activities).  The 
accounting  safeguards  required  to 
implement  sections  271  through  276 
and  section  26li  also  will  be  addressed 
in  a  separate  rulemaking  proceeding. 

14.  'Tbe  structural  separation 
requirement  for  electronic  pubUshing 
imposed  by  section  274  ofthe  1996  Act 
seeks  to  guard  against  improper  cost 
allocations  by  the  BOCs  in  two  principal 
ways.  First,  by  requiring  the  BOCs  to 
use  separate  fecilities  and  employees  for 
local  exchange  service  and  electronic 
publishing  service,  that  requirement 
seeks  to  reduce  the  joint  and  common 
costs  that  would  require  allocation 
between  the  telephone  operating 
company  and  the  affiliate  engaged  in 
competitive  businesses.  Second,  by         ^ 
requiring  a  BOC  to  maintain  records 
documenting  transactions  between  the 
BOC  and  its  affiliate,  section  274 
discourages  the  improper  allocation  of 
costs  between  the  two  entities  by 
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t»rim.t<ng  it(  detection.  Thus,  while 
thay  do  not  sUminate  the  polentisl  for 
imprt^ier  cost  sllocatioiu  Dy  ■  BCX^ 
structural  tahguaids  seek  to  reduce  the 
likelihood  that  any  such  cost 
misallocation  would  go  undatacted. 

15.  The  provisians  of  sectian  274 
concamiiig  elsctionic  publishing  iolnt 
ventures  represent  an  alternative  to 
structural  separation  as  a  means  of 
addressing  the  potential  problems  of 
impn>per  cost  allocations  artd 
discrimination.  Rather  than  maVing 
undetected  cost  shifting  sud 
discrimination  more  difficult,  those 
provisions  limit  the  potential  likelihood 
that  the  BOCs  will  engage  in  such 
behavior  by  limiting  iheir  ownership 
interest  in  the  electronic  publishing 
entity.  Because  much  of  tne  benefit  of 
bvoting  an  electronic  publishing  joint 
venture  would  accrue  to  unrelated 
participants  in  such  joint  venture,  the 
gains  to  the  HOC  bom  such  activity 
would  be  small. 

16.  The  structural  separation 
requirements  of  section  274(b|  for  BOCs, 
along  with  the  prohibitions  on 
discrimination  and  cross-subsidization 
in  sections  260(a)  and  27S(bJ  that  apply 
to  all  incumbent  LECs,  address  concerns 
about  the  BOCs'  or  the  LECs'  use  of  their 
market  power  to  confer  an  unlawfully 
discriminatory  competitive  advantage 
on  themselves  or  their  affiliates  when 
they  provide  competitive  services. 
Those  saf^uards  prevent  a  BOC  ocLEC 
bom  usiiig  its  control  over  local 
««^"«B"  and  exchange  access  markets 
to:  (1)  PProvlds  higher  quality  service  to 
itself  or  its  affiliate  than  the  service 
provided  to  competing  service  ptovidera 
at  the  same  price:  (2)  provide  exchange 
access  services  to  itself  or  its  affiliate  at 
a  lower  rate  than  the  rate  chaiged  to 
competing  unaffiliated  firms:  or  (3) 
Improperly  shift  costs  from  its 
electronic  publishing,  alarm  monitoring 
or  telemessaging  operatioos  to  the  local 
telephone  ratepayen,  thus  artificially 
reducing  the  costs  of  prtmding  such 
competitive  services  below  thoae  of 
other  providers  and  resulting  in  higher 
rates  bx  local  exchange  subacriliers. 

17.  Each  of  these  examples  of 
anticompetitive  behavior  has  the 
potential  to  harm  consumers  in  the 
electronic  publishing,  alarm  monitoring 
and  telemessaging  markets.  If  a  BOC  or 
LEC  provided  poorer  quality  service  to 
its  competitor  than  to  itself  or  its 
affiliate,  but  did  not  correspondingly 
lower  the  price  charged  to  the 
competitor,  then  consumers  would 
likely  bee  a  less  attractive  menu  of 
ofhsings  from  competiton.  This  would 
harm  both  competiton  and  consumen, 
and  would  raise  the  BOCs  profits.  If  the 
BOC  or  LEC  exploited  its  market  power 


to  charge  rivals  supracompetitive  prices 
for  inputs,  or  otharwlsa  r^sed  its  rivals' 
costs,  the  ^fcct  would  be  similar  in 
degrading  the  options  available  to 
consumara  from  unaffiliated  ptovidera. 
The  resulting  "price  aqusexe"  would 
also  farce  compediig  piroviden  either  to 
match  the  price  of  the  BOC  or  LEC  or 
affiliate  in  the  competitive  market  and 
absorb  lower  profit  margins,  or  maintain 
their  retail  prices  and  accept  smaller 
market  shares.  Thus,  a  less  efficient 
producer  might  expand  at  the  expense 
of  a  more  efficient  one. 

18.  In  the  discussion  that  follows,  we 
first  examine  the  scope  of  the 
Commission's  authority  to  adopt  rules 
implementing  sections  274.  275  and 
260.  We  subsequently  discuss,  in  turn, 
the  structural  separation,  joint 
marketing  and  nondiscrimination 
requirements  relating  to  BOC  provision 
of  electronic  publishing  under  section 
274,  and  the  general  nondiscrimination 
requirements  applicable  to  LEC 
provision  of  alaiin  monitoring  and 
telemessaging  under  sections  275  and 
260,  respectivefy.  Finally,  we  discuss 
enforcement  provisions  in  sections  274, 
275  and  260. 

n.  Scope  of  Cammiaaiaii's  Anthority 

A.  Telemesiaging  Services 

19.  In  the  BOC  In-Region  NPRM,  wo 
tentatively  concluded  ttiat 
telemessaging  is  an  information  service 
that,  when  provided  by  BOCs  on  an 
interLATA  basis,  is  subject  to  the 
requirements  of  section  272  in  addition 
to  the  requirements  of  section  260  We 
also  tentatively  concluded  in  the  BOC 
In-Region  NPRM  that  our  authority 
under  sections  271  and  272  applies  to 
intrastate  and  interstate  interLATA 
InformaUon  services  provided  by  BOCs 
or  their  affiliates. 

20.  Section  260  of  the  Act  imposes 
additional  safeguards  regarding  the 
provision  of  telemessaging  services,  not 
only  oo  the  BOCs,  but  on  all  incumbent 
LECs.  We  seek  comment  on  whether,  in 
light  of  our  tentative  conclusion  that 
sections  271  and  272  give  the 
Commission  jurisdiction  over  intrastate 
interLATA  information  services 
including  telemessaging,  section  260 
can  also  be  read  to  give  us  jurisdiction 
over  intrastate  telemessaging  services  in 
implementing  and  enforcing  section 
260.  We  note,  however,  that  unlike 
sections  271  and  272,  the  scope  of 
section  260  is  not  strictly  limited  to 
interLATA  services,  nor  is  it  limited  to 
the  BOCs.  We  seek  comment,  therefore, 
on  whether  any  such  intrastate 
jurisdiction  would  extend  only  to  the 
BOCs.  as  only  BOCs  are  coveiBd  by 


sections  271  and  272.  or  to  all 
incumbent  LECs. 

21.  We  also  saak  comment  as  we  did 
in  the  BOC  b-Region  NPRM.  on  the 
extent  to  which,  assuming  section  260 
does  not  itself  apply  to  intrastate 
services,  the  Crmwnimiim  may 
nevertheless  have  authority  to  preempt 
state  regulation  with  respect  to  the 
matten  addressed  by  section  Z60.  The 
Commissioa  has  audiority  to  preempt 
state  regulation  of  intrastate 
commimications  services  where  such 
state  regulation  would  "thwart  or 
impede"  the  Commission's  exercise  of 
its  lawful  authority  over  interstate 
communications  services,  such  as  when 
it  is  not  "possible  to  separate  the 
interstate  and  intrastate  portions  of  the 
asserted  FCC  regulation."  Thus,  we  seek 
specific  comment  on  the  extent  to 
which  (1)  it  may  not  be  possible  to 
separate  the  interstate  and  intrastate 
portions  of  the  regulations  we  propose 
here  to  implement  section  260,  snd  (2) 
state  regulation  inconsistent  with  our 
regulations  may  thwart  or  impede  the 
Commission's  exercise  of  lawful 
authority  over  interstate  telemessaging 
services.  We  seek  comment,  for 
example,  on  the  extent  to  which  the 
Cominission  would  have  authority  to 
preempt  potentially  inconsistent  state 
regulations  regarding  a  LECs  ability  to 
provide  telemessaging  services  on  an 
integrated  basis  under  section  260.  We 
also  seek  comment  on  the  extent  to 
which  the  Commission  would  not  have 
the  authority  to  preempt  the  state 
regulation  of  an  intrastate  telemessaging 
service. 

B.  Electronic  Publishing  Services 

22.  Although  electronic  publishing  is 
specifically  included  within  the 
definition  of  "informaUon  service"  in 
section  3(20)  of  the  Act.  it  is  spedfically 
exempted  from  the  separate  affiliate  and 
nondiscrimination  requirements  of 
section  272.  Section  274,  which  applies 
only  to  BOCs,  requires  the  use  of  a 
"separated  affiliate"  or  "electronic 
publishing  joint  venture"  in  order  for  a 
BOC  to  engage  in  the  provision  of 
electronic  publishing  services 
disseminated  by  means  of  its  basic 
telephone  service. 

23.  Section  274  imposes  a  number  of 
safeguards  on  the  provision  by  BOCs  of 
electronic  publishing  through  a 
separated  affiliate  or  electronic 
publishing  joint  venture.  Unlike 
sections  260  and  275,  however,  sactiim 
274  specifically  refere  to  State 
commissirai  jurisdictian  teganling  one 
of  these  safeguards.  Section  274(b)(4) 
provides  that  a  separated  affiliate  or 
joint  venture  and  the  BOC  with  which 

it  is  affiliated  shall:  value  any  assets  that 
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are  transferred  directly  or  indirectly 
from  the  Bell  operating  company  to  a 
separated  affiliate  or  joint  venture,  and 
record  any  transactions  by  which  such 
assets  are  transferred,  in  accordance 
with  such  regulstions  ss  may  be 
prescribed  by  the  Commission  or  a  State 
commission  to  prevent  improper  cross 
subsidies.  This  explicit  reference  to 
State  commission  regulations  indicates 
that  the  requirements  of  this  section 
apply  to  both  interstate  and  intrastate 
eiectrtmic  publishing  services.  We 
tentatively  conclude,  therefore,  that  the 
Commission  may  not  have  exclusive 
jurisdiction  over  all  aspects  of  intrastate 
services  pursuant  to  section  274.  We 
seek  comment  on  this  tentative 
conclusion.  We  ask  parties  to  comment 
specifically  on  the  extent  of  our 
authority,  if  any,  under  section  274  over 
intrastate  electronic  publishing  services. 

24.  Section  274(e)  also  provides  that 
any  person  claiming  a  violation  of  this 
section  may  file  a  complaint  with  the 
Commission,  or  may  bring  suit  purauant 
to  section  207.  It  also  provides  uiat  an 
application  for  a  cease  and  desist  order 
may  be  made  to  the  Commission,  or  in 
any  federal  district  court.  No  reference 
is  made  to  complaints  being  filed  with 
State  commissions.  We  thus  encourage 
parties  to  clearly  identify  the 
Commission's  jurisdiction  under  section 
274  over  intrastate  electronic  publishing 
services,  particularly  in  light  of  the 
specific  provisions  of  sections  274(b)(4) 
and  274(e).  We  also  ask  that 
commentets  clearly  identify  whether 
specific  subsections  of  section  274 
confer  intrastate  authority  on  the 
Commission. 

25.  We  also  seek  comment  on  the 
extent  to  which,  apart  bom  any 
intrastate  jurisdiction  conferred  by 
section  274  itself,  the  Commission  may 
have  authority  to  preempt  state 
regulation  with  respect  to  the  mattere 
addressed  by  section  274  pursuant  to 
Louisiana  PSC.  Thus,  we  seek  specific 
comment  on  the  extent  to  which  (1)  it 
may  not  be  possible  to  separate  the 
intantate  and  intrastate  portions  of  the 
regulations  we  propose  here  to 
implement  section  274,  and  (2)  state 
regulation  inconsistent  with  our 
regulations  may  thwart «-  impede  the 
Commission's  exorcise  of  lawful 
authority  over  interstate  electronic 
publishing  services.  We  also  seek 
comment  on  the  extent  to  which  the 
Conunission  would  not  have  the 
authority  to  preempt  the  state  regulation 
of  an  intrastate  electronic  publishing 
service. 

C.  Alarm  Monitoring  Services 

26.  Alarm  monitoring,  as  defined  in 
section  27S(e).  appean  to  fall  within  the 


definition  of  "information  service"  in 
section  3(20)  of  the  Act.  Alarm 
monitoring  services,  however,  are 
specifically  exempted  from  the  separate 
affiliate  and  nondiscrimination 
requirements  of  section  272.  Section  275 
of  the  Act  delays  until  February  8,  2001, 
entry  into  alarm  monitoring  by  a  BOC  or 
its  affiliate  that  was  not  providing  this 
service  as  of  November  30, 1995,  and 
imposes  safeguards  regarding  the 
provision  of  alarm  moaitoring,  not  only 
on  BOCs,  but  on  all  other  incumbent 
LECs.  We  seek  comment  on  the  extent 
of  our  authority,  if  any.  under  section 
275  over  intrastate  alarm  monitoring 
services. 

27.  We  also  seek  comment,  as  we  did 
in  the  BOC  In-Region  NPRM.  on  the 
extent  to  which,  assuming  section  275 
does  not  itself  apply  to  intrastate  alarm 
monitoring  services,  the  Conunission 
may  have  authority  to  preempt  state 
regulation  with  respect  to  the  maltan 
addressed  by  section  275  pursuant  to 
Louisiana  PSC.  Thus,  we  seek  specific 
comment  on  the  extent  to  which  (1)  it 
may  not  be  possible  to  separate  the 
interstate  and  intrastate  portions  of  the 
regulations  we  propose  here  to 
implement  section  275,  and  (2)  state 
regulation  inconsistent  with  our 
regulations  may  thwart  or  impede  the 
Commission's  exerdsa  of  lawrful 
authority  over  interstate  alarm 
monitoring  services.  We  seek  comment, 
for  example,  on  the  extent  to  which  the 
CoEomission  would  have  authority  to 
preempt  potentially  inconsistent  slate 
regulations  regarding  an  inctunbent 
l£Cs.  including  a  BOCs,  ability  to 
provide  alarm  monitoring  services  on  an 
integrated  basis  under  section  275.  We 
also  seek  comment  on  the  extent  to 
which  the  Commission  would  not  have 
the  authority  to  preempt  the  state 
regulation  of  an  intrastate  alarm 
monitoring  service. 

m.  BOC  Pnrrisioa  of  Ebctranic 
PnbUshing— Sectkm  274 

28.  At  the  time  of  enactment  of  the 
1996  Act,  the  BOCs  were  providing 
certain  intraLATA  information  services, 
including  electronic  publishing 
services,  on  an  integrated  basis.  Under 
the  Commission's  existing  regulatory 
legime,  electronic  publishing  is 
regulated  as  an  enhanced  service,  and  is 
provided  pursuant  to  comparably 
efficient  inteicoimection  ("CEI")  plans 
filed  with  the  Conunission.  Section  274, 
however,  imposes  structural  separation 
and  other  requirements  on  BOCs  that 
provide  electronic  publishing  services. 
Any  BOC  or  BOC  affiliate  providing 
electronic  publishing  service  on  the  dale 
of  enactment  of  the  1996  Act  has  until 
February  8. 1997,  to  meet  the 


requirements  of  the  Act  and  our 
regulations.  Our  task,  therefore,  is  to 
adopt  the  mies  necessary  to  implement 
these  requirements. 

A.  Definition  of  "Electronic  Publishing" 

29.  As  noted  above,  electronic 
publishing  is  specifically  included 
writhin  the  definition  of  information 
services.  BOC  provision  of  electronic 
publishing,  however,  is  explicitly 
exempted  from  the  separate  affiliate  and 
nondiscrimination  requirements  of 
section  272  that  apply  to  BOC  provisiOD 
of  interLATA  information  services. 
Instead,  section  274  establishes  more 
detailed  requirements  for  BOC  provision 
of  electronic  publishing  services.  We 
note  that,  in  contrast  to  section  272, 
which  applies  only  to  BOC  [frovision  of 
InlerLA'TA  information  services,  section 
274  does  not  distinguish  between  the 
intraLATA  and  interLATA  provision  of 
electronic  puUiahing.  We  seek 
comment,  therefore,  on  whether  section 
274  applies  to  BOC  provisioo  of  both 
intraLATA  and  interLATA  electronic 
publishing  services. 

30.  Section  274(hNl)  defines 
"electronic  publidiing"  as: 

tin  di— iiiuition,  pravisaoo.  p<ifalicalk>B.  or 
nla  to  an  unaffiliated  entity  or  panoo.  of  ^y 
one  ocaMW  of  ttie  following:  ttuns 
(inchidiag sports):  entertainmeal  (iSlisi  then 
intndive  t>amh  Inisinen.  fii—iii<.  Isgal. 
consumer,  or  credit  materials;  sditannk 
colinnM,  or  faitiiiliii;  advertisia^  P'>a'°s  or 
imafss:  mtbkni  or  maarch  mauiiak  lagri 
nottoaa  or  puUic  records:  BcieotiSc. 
sdiiceHneil.  instnidiooal,  technicaL 
tsiiiiaiiMial.  mda.  orothar  litamy 
oAviiknorsifflUsr 


Sectian  274(hX2)  also  lists  specific 
services  that  are  excluded  from  the 
definitioo  of  eledraoic  publishing. 
These  exoefitad  aanioaa  indude,  among 
other  things,  canmon  caRMt  provision 
of  teleaanmimicationa  aanrice. 
infanDatton  acoaas  aasvica.  inionnatiaa 
gateway  service,  voice  slosage  and 
retrieval,  eledraoic  mail,  certain  data 
and  transactiaa  processiiig  serricas. 
electronic  billing  or  adveitiaing  of  a 
BOCs  regulated  teleconnnuniatians 
services,  language  translation  or  data 
format  conversion,  "white  pages" 
directory  assistance,  caller  identification 
services,  repair  and  provisioning 
databases,  credit  card  and  billing 
validation  for  telephone  company 
operations,  911-E  and  other  emeigency 
assistance  databases,  and  video 
programming  and  fiill  motion  video 
entertainment  on  demand. 

31.  We  seek  to  define  those  services 
that  are  properly  included  in  the 
definition  of  electnmic  publishing  in 
section  274(h)(1)  and  those  services  that 
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are  excluded  under  274(h)(2).  We  ssk 
patties  to  identify  any  enhanced 
services  that  BOCs  currently  provide 
that  appear  to  meet  the  definition  of  an 
electronic  publishing  service  under  the 
1996  Act.  To  the  extent  thai  it  is  unclear 
whether  a  particular  service,  or  a 
particular  group  of  services,  is 
encompassed  by  the  statutory  definition 
of  electronic  publishing,  we  invite 
parties  to  identify  the  basis  for  the 
ambiguity  and  to  make 
recommendations  on  how  the  service,  or 
services,  should  be  classified. 

B.  "Separated  Affiliate"  and  "Electronic 
Publishing  foint  Venture"  Requirements 

1.  Definitions 

32.  Section  274  prescribes  the  tenns 
under  which  a  BOC  may  oHer  electronic 
publishing.  Section  274(a)  states  that  no 
BOC  or  BOC  affiliate  "may  engage  in  the 
provision  of  electronic  publishing  that 
is  disseminated  by  means  of  such 
(BOC'sl  or  any  of  its  affiliates'  basic 
telephone  service,  except  that  nothing 
in  this  section  shall  prohibit  a  separated 
affiliate  or  electronic  publishing  joint 
venture  operated  in  accordance  with 
this  section  ^m  engaging  in  the 
provision  of  electronic  publishing."  We 
tentatively  conclude,  therefore,  that  a 
BOC  or  BOC  affiliate  may  engage  in  the 
provision  of  electronic  publishing 
services  disseminated  by  meens  of  a 
BOC  or  its  affiliate's  basic  telephone 
service  only  through  a  "separated 
affiliate"  or  an  "electronic  publishing 
joint  venture."  We  seek  comment  on 
this  tentative  conclusion. 

33.  Section  274(i)(9)  defines  8 
"separated  affiliate"  as  "a  corporation 
under  common  ownership  or  control 
with  a  (BOCj  that  does  not  own  or 
control  a  [BOC]  and  is  not  owned  or 
controlled  by  a  IBOC]  and  that  engages 
in  the  provision  of  electronic  publishing 
which  is  disseminated  by  means  of  such 
(BOC'sj  or  any  of  its  affiliates'  basic 
telephone  service."  The  term  "control" 
(induding  the  terms  "controlling," 
"controlled  by"  and  "under  common 
control  with")  is  defined  as  the 
possession,  direct  or  indirect,  of  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  a 
person,  whether  through  the  ownership 
of  voting  securities,  by  contract,  or 
otherwise. 

34.  Section  274(i)(5)  defines  an 
"electronic  publishing  joint  venture"  as 
"a  joint  venture  owned  by  a  IBOC]  or 
affiliate  that  engages  in  the  provision  of 
electronic  publishing  which  is 
disseminated  by  means  of  such  (BOC'sl 
or  any  of  its  affiliates'  basic  telephone 
service."  As  will  be  discussed  in  more 
detail  below,  however,  this  defihition  of 


an  electronic  publishing  joint  venture 
may  be  circumscribed  by  section 
274(c)(2MC).  which  appears  to  limit  the 
percentage  of  ownership  and  the  right  to 
revenues  a  BOC  may  have  fn  an 
electronic  publishing  joint  venture. 
Parties  are  invited  to  comment  on  this 
interpretation. 

2.  Structural  Seperation  and 
Transactional  Requirements 

35.  Section  274|b)  provides  that  e 
"separated  affiliate  or  electronic 
publishing  joint  venture  shall  be 
operated  independently"  from  the  BOC 
and  then  lists  nine  structural  separation 
and  transactional  requirements  that 
apply  to  the  separated  affiliate  or 
electronic  publishing  joint  venture 
established  pursuant  to  section  274(a). 
As  indicated  below,  the  structural 
separation  requirements  of  section 
274(b)  do  not  apply  equally  to  separated 
affiliates  and  electtDnic  publishing  joint 
ventures.  In  light  of  these  differences, 
we  seek  comment  on  whether  Congress 
intended  the  phrase  "operated 
independently"  to  have  a  different 
meaning  for  separated  affiliat-^s  and  for 
electronic  publishing  joint  ventures. 
Moreover,  we  invite  parties  to  comment 
on  what  additional  regulatory 
requirements  we  should  adopt,  if  any.  to 
ensure  compliance  with  the  "operated 
independently"  requirement  of  section 
274(b). 

a.  Section  274(b)(Z) 

36.  Section  274(b)(Z)  sUtes  that  a 
separated  affiliate  or  electronic 
publishing  joint  venture  and  the  BOC 
with  which  it  is  affiliated  shall  "not 
incur  debt  in  a  manner  that  would 
permit  a  creditor  of  the  separated 
affiliate  or  joint  venture  upon  default  to 
have  recourse  to  the  assets  of  the 
IBOC)."  In  the  BOC  In-Region  NFRM, 
we  noted  that  such  a  restriction  appears 
to  be  designed  to  protect  subscribers  to 
a  BOC's  exchange  and  exchange  access 
services  from  bearing  the  cost  of  default 
upon  the  part  of  BOC  affiliates. 

37.  We  request  comment  on  what 
types  of  activities  a  BOC,  a  separated 
affiliate,  or  an  electronic  publishing 
joint  venttire  are  precluded  from 
engaging  in  under  this  provision.  We 
tentatively  conclude  that  a  BOC  may  not 
cosign  a  contract,  or  any  other 
instrument,  with  a  separated  affiliate  or 
an  electronic  publishing  joint  venture 
that  would  incur  debt  in  violation  of 
section  274(b)(2).  We  seek  comment  on 
this  tentative  conclusion.  We  also  seek 
comment  on  whether  this  subsection 
affetis  a  separated  affiliate  differently 
from  an  electronic  publishing  joint 
venture  because  of  the  different 
corporate  relationship  that  exists 


between  a  separated  affiliate  and  a  BOC. 
and  an  electronic  publishing  joint 
venture  and  a  BOC. 

38.  Parties  are  invited  to  comment  on 
whether  we  should  establish  specific 
requirements  regarding  the  types  of 
activities  that  are  contemplated  by 
section  274(b)(2).  To  the  extent  that 
there  are  a  range  of  options,  we  seek 
comment  On  the  relative  costs  and 
benefits  of  each. 

b.  Section  Z74(b)(5) 

39.  Section  274(b)(5)  stales  that  a 
separated  affiliate  and  a  BOC  shall  "(A) 
have  no  officers,  directors,  and 
employees  in  common  after  the  effective 
date  of  this  section;  and  (B)  own  no 
property  in  common."  Because  this 
provision  explicitly  refera  only  to  the 
relationship  between  a  separated 
affiliate  and  a  BOC,  we  tentatively 
conclude  that  a  BOC  may  share  officers, 
directors,  and  employees  with  an 
electronic  pubUshing  joint  venture.  For 
this  same  reason,  we  also  tentatively 
conclude  that  a  BOC  and  an  electronic 
publishing  joint  venture  may  own 
"property  in  common."  We  seek 
comment  on  these  tentative 
conclusions. 

40.  We  also  seek  comment  on  the 
extent  of  the  separation  between  a  BOC 
and  a  separated  affiliate  required  by 
section  274(b)(5)(A).  We  note,  for 
example,  that  section  274(c)(2)  permits 
joint  marketing  activities  between  a 
BOC  and  either  a  separated  affiliate  or 
electronic  publishing  joint  venture 
under  certain  conditions.  With  respect 
to  a  BOC  and  a  separated  affiliate, 
therefore,  we  seek  comment  oti  whether, 
to  the  extent  that  they  are  engaged  in 
permissible  joint  marketing  activities, 
the  separated  affiliate  may  share 
marketing  persormel  with  the  BOC 
Further,  we  seek  comment  on  how 
BCX^  may  engage  in  joint  marketing 
activities  with  a  separated  affiliate 
pursuant  to  section  274((;)(2)(A)  if  they 
cannot  share  marketing  personnel.  For 
example,  although  it  is  possible  that  the 
statute  would  allow  the  separate 
marketing  personnel  of  the  BOC  and  the 
separated  affihate  to  each  market  the 
services  of  the  other,  this  scenario 
would  reduce  the  efficiencies  generally 
associated  with  joint  marketing 
ventures.  We  seek  guidance,  therefore, 
on  the  practical  implications  of  these 
provisions  and  whether  they  can  be 
harmonized. 

41.  We  also  invite  parties  to  comment 
on  the  types  of  property  encompassed 
by  the  phrase  "property  in  common." 
We  tentatively  conclude  that  section 
274(b)(S)(B)  prohibits  a  BOC  and  its 
separated  affiliate  from  jointly  owning 
goods,  facilities,  and  physical  space.  In 
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addition,  we  tentatively  conclude  that  it 
also  prohibits  the  joint  ownership  of 
telecommunications  transmission  and 
switching  facilities,  one  of  the 
separation  requirements  we  previously 
adopted  for  independent  LECs  in  the . 
Competitive  Carrier  Fifth  Report  and 
Order  (49  FR  34824  (September  4, 
1984)).  We  seek  comment  on  these 
tentative  conclusions. 

42.  In  addition,  although  section 
274(b)(S)(B)  explicitly  prohibits  the 
ownership  of  common  property  between 
a  BOC  and  a  separated  affiliate,  does  it 
also  prohibit  a  BOC  and  a  separated 
affiliate  from  sharing  the  use  of  property 
owned  by  one  entity  or  the  other?  Does 
it  prohibit  them  bom  jointly  leasing  any 
property?  We  seek  conmient  on  these 
issues. 

c.  Section  274(b)(6) 

43.  Section  274(b)(6)  states  that  a 
separated  affiliate  or  electronic 
publishing  joint  venture  and  the  BOC 
with  which  it  is  affiliated  shall  "not  use 
for  the  marketing  of  any  product  or 
service  of  the  separated  affiliate  or  joint 
venture,  the  name,  trademarks,  or 
service  marks  of  an  existing  [BOCj 
except  for  names,  trademarks,  or  service 
marks  that  are  owned  by  the  entity  that 
owns  or  controls  the  IBOCj."  Because 
this  provision  appeara  to  be  quite 
precise,  we  tentatively  conclude  that  the 
adoption  of  regulations  to  implement 
this  provision  is  unnecessary.  We  seek 
comment  on  this  tentative  conclusion. 

d.  Section  274(b)(7) 

44.  Section  274(b)(7)  states  that  a  BOC 
is  not  permitted  "(AJ  to  perform  hiring 
or  training  of  personnel  on  behalf  of  a 
separated  affiliate:  (B)  to  perform  the 
purchasing,  installation,  or  maintenance 
of  equipment  on  behalf  of  a  separated 
affiliate,  except  for  telephone  service 
that  it  provides  under  tariff  or  contract 
subject  to  the  provisions  of  this  section; 
or  (C)  to  perform  research  and 
development  on  behalf  of  a  separated 
affiliate."  Similar  to  section  274(b)(5)r 
this  provision  refers  explicitly  to  the 
relationship  between  a  BOC  and  a 
separated  affiliate.  We  tentatively 
conclude,  therefore,  that  a  BOC  is 
permitted  to  perform  these  activities  on 
behalf  of  an  electronic  publishing  joint 
venture.  We  seek  comment  on  this 
tentative  conclusion. 

45.  To  the  extent  that  a  BOC  and  a 
separated  affiliate  are  engaged  in 
permissible  joint  marketing  activities, 
we  seek  comment  on  whether  they  may 
perform  the  hiring  or  training  of 
marketing  personnel  on  behalf  of  the 
separated  affiliate  under  section 
274(b)(7)(A).  We  also  seek  comment  on 
the  type  of  "equipment"  encompassed 


by  section  274(b)(7)(B).  For  example,  if 
a  BOC  is  providing  telephone  service  to 
a  separated  affiliate  under  tariff  or 
contract  subject  to  the  requirements  of 
section  274.  does  this  subsection  permit 
the  BOC  to  purchase,  install,  and 
maintain  transmission  equipment  for 
the  separated  affiliate?  We  invite  parties 
to  comment  on  these  issues. 

46.  In  addition,  although  the  statute  is 
clear  that  a  BOC  may  not  perform 
research  and  development  on  behalf  of 

a  separated  affiliate  under  274(b)(7)(C). 
are  there  any  circumstances  under 
which  a  BOC  may  share  its  research  and 
development  with  a  separated  affiliate? 
E)oes  this  provision  simply  limit  a 
BOC's  ability  to  perform  research  and 
development  for  the  sole  and  exclusive 
use  of  a  separated  affiliate,  or  must  the 
BOC  refrain  bom  performing  any 
research  or  development  that  may 
potentially  be  of  use  to  a  separated 
affiliate?  We  also  seek  comment  on 
other  ways  in  which  this  provision  may 
limit  a  BOC's  ability  to  perform  research 
and  development  generally. 

3.  Comparison  to  Separate  Affiliate 
Requirement  of  Section  272 

47.  We  seek  comment  on  the 
interrelationship  between  the 
requirements  for  a  "separate  affiliate"  in 
section  272(b)  and  the  requirements  for 
a  "separated  affiliate"  and  "electronic 
publishing  joint  venture"  in  section 
274(b).  We  believe  that  identifying  the 
specific  differences  in  these  statutory 
requirements  is  important  for  two 
reasons.  First,  it  will  facilitate  BOC 
compliance  with  the  statute.  As 
mentioned  above,  BOCs  are  currently 
providing  electronic  publishing  as  well 
as  other  information  services  on  an 
integrated  basis  and  have  until  February 
8. 1997.  to  bring  their  provision  of 
electronic  publishing  services  into 
compliance  with  the  structural 
separation  requirements  of  section 
274(b).  Under  the  1996  Act,  therefore, 
BOCs  must  first  distinguish  electronic 
publishing  services  from  other 
information  services  and  then  provide 
their  electronic  publishing  services 
consistent  with  the  requirements  of 
section  274(b)  and  their  other 
information  services  consistent  with  the 
requirements  of  section  272(b).  Tothe 
extent  that  certain  BOCs  currently  are 
providing  all  of  their  information 
services  on  an  integrated  basis,  we  seek 
comment  on  what  modifications  BOCs 
would  have  to  make  to  their  current 
provision  of  service  in  order  to  provide 
electronic  publishing  services  in 
compliance  with  the  separated  affiliate 
or  electronic  publishing  joint  venture 
requirements  of  section  274. 


48.  Second,  in  the  BOC  In-Rogian 
NPRM  we  tentatively  concluded  that  a 
BOC  may  engage  in  the  manubcturing 
activities,  interLATA 
telecommunications  services,  and 
interLATA  information  services 
permitted  by  section  272  through  a 
single  separate  affiliate  as  long  as  all  tka 
requirements  imposed  by  section  272 
and  our  implementing  regulations  mmm 
satisfied.  In  view  of  this  tentative 
conclusion,  we  seek  comment  on 
whether  a  BOC  may  provide  electronic 
publishing  services  through  the  same 
entity  or  affiliate  through  which  it 
provides  its  interLATA  information 
services.  We  also  seek  comment  on 
whether  a  BOC  may  provide  electronic 
publishing  services  through  the  same 
entity  or  affiliate  through  which  it 
provides  in-region  interLATA 
telecommunications  services, 
manufacturing  activities,  and 
interLATA  information  services.  In 
addition,  if  the  BOC  does  choose  to 
provide  any  or  all  of  its  section  272 
services  and  its  section  274  electronic 
publishing  services  through  the  same 
entity,  we  seek  comment  on  whether  the 
BOC  would  have  to  comply  with  the 
requirements  of  section  272.  section 
274,  or  both. 

C.  Joint  Marketing 

1.  Restrictions  on  joint  Marketing 
Activities— Section  274(c)(1) 

49.  Section  274(c)(1)  of  the  1996  Act 
sets  forth  several  restrictions  on  joint 
marketing  activities  in  which  a  BOC  and 
an  affiliate  may  engage,  with  certain 
exceptions.  Section  274(c)(1)(A) 
specifically  states  that  "a  IBOC]  shall 
not  carry  out  any  promotion,  marketing, 
sales,  or  advertising  for  or  in 
conjunction  with  a  separated  affiliate." 
Section  274(c)(1)(B)  provides  that  "a 
IBOC)  shall  not  carry  out  any 
promotion,  marketing,  sales,  or 
advertising  for  or  in  conjunction  with  an 
affiliate  that  is  related  to  the  provision 
of  electronic  publishing."  Because  the 
definition  of  "affiliate"  in  section  274 
expressly  excludes  a  "separated 
affiliate."  we  seek  comment  on  what  is 
meant  by  section  274(c)(1)(B). 

50.  We  note  that  the  clause  "that  is 
related  to  the  provision  of  electronic 
publishing"  in  section  274(c)(1)(B)  may 
be  interpreted  to  modify  either  the 
"promotion,  marketing,  sales,  or 
advertising"  activities  that  are 
circumscribed  by  that  section,  or  the 
word  "affiliate."  If  we  were  to  adopt  the 
former  interpretation,  then  section 
274(c)(1)(B)  would  prohibit  a  BOC  from 
carrying  out  any  promotion,  marketing, 
sales  or  advertising  activities  "related  to 
the  provision  of  electronic  publishing" 
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with  any  afTiIiate.  regardless  of  the  type 
of  business  in  which  such  affiliate 
engaged.  On  the  other  hand,  if  we  were 
to  adopt  the  latter  interpretation,  i.e., 
that  the  clause  "that  is  related  to  the 
provision  of  electronic  publishing" 
modifies  the  word  "afTiliate,"  then  the 
afRliate  prohibited  by  section 
274(c)(1)(B)  from  engaging  in  joint 
marketing  activities  with  a  BOC  would 
be  one  that  were  in  some  manner  related 
to  the  provision  of  electronic 
publishing.  We  therefore  seek  comment 
on  the  proper  interpretation  ofaection 
274(c)(1)(B).  Parties  arguing  for  a 
particular  interpretation  should  state  the 
basis  for  their  interpretation  and  should 
demonstrate  why  an  alternative 
construction  is  not  warranted. 

51.  The  joint  marketing  prohibitions 
in  section  274(c)(1)(B)  would  appear  not 
to  apply  to  an  electronic  publishing 
joint  venture.  Under  section 
274(c)(2)(C).  a  BOC  is  expressly 
permitted  to  "provide  promotion, 
marketing,  sales  or  advertising 
personnel  and  services"  to  an  electronic 
publishing  joint  venture  in  which  it 
participates.  We  therefore  tentatively 
conclude  that  the  term  "affiliate"  in 
subsection  (c)(1)(B)  excludes  an 
elednmic  publishing  joint  venture.  We 
seek  comment  on  whether  that 
interpretation  is  consistent  with  other 
provisions  in  section  274. 

52.  Assuming  sectioa  274(c)(2)(C) 
may  be  read  to  except  electronic 
publishing  joint  ventures  from  the  joint 
marketing  restrictions  in  section 
274(c)(1),  it  is  still  unclear  to  what 
extent  section  274(c)(2KC)  authorizes 
BOCs  to  engage  in  marketing  activities 
with  such  joint  ventures.  Other 
provisions  in  section  274  appear  to 
circumscribe  a  BOC's  otherwise 
permissible  joint  marketing  activities 
under  section  274(c)(2)(C).  In  particular, 
section  274(b)(6)  prohibits  an  electronic 
publishing  joint  venture  or  a  separated 
affiliate  ft^m  using  the  "name, 
trademark,  or  service  marks  of  an 
existing  IBOCj"  for  the  marketing  of  any 
product  or  service,  while  section 
274(c)(2)(A)  permits  a  BOC  to  provide 
inbound  telemarketing  services  to, 
among  other  things,  an  electronic 
publishing  joint  venture  under  certain 
conditions.  We  thus  seek  comment  on 
the  extent  to  which  section  274(c)(2)(C) 
allows  a  BOC  to  market  jointly  with  an 
electronic  publishing  joint  venture  in 
light  of  those  other  sections. 

53.  The  term  "joint  marketing"  is  not 
explicitly  defined  in  the  1996  Act. 
Similarly,  the  legislative  history  does 
not  address  the  meaning  of  that  term.  In 
the  context  of  section  274(c)(1),  "joint 
marketing"  appears  to  contemplate  the 
"promotion,  marketing,  sales,  or 


advertising"  by  a  BOC  for  or  with  an 
affiliate.  We  tentatively  conclude  that 
such  activities  encompass  prohibitions 
on  advertising  the  availability  of  local 
exchange  or  other  BOC  services  together 
with  the  BOC's  electronic  publishing 
services,  making  those  services  available 
from  a  single  source  and  providing 
bundling  discounts  for  the  purchase  of 
both  electronic  publishing  and  local 
exchange  services.  We  seek  comment  on 
that  tentative  conclusion  and  on 
whether  any  other  types  of  prohibitions 
are  contemplated.  We  also  request 
comment  on  the  distinction,  if  any, 
between  thti  term  "carry  out"  in  sections 
274(c)(1)(A)  and  (B)  and  the  term 
"provide"  in  section  274(c)(2)(C:).  We 
seek  comment  on  whether  and  to  what 
extent  the  joint  marketing  provisions  in 
section  272(g)  and  the  customer 
proprietary  network  information 
("CPNI")  provisions  in  section  222 
afiisct  implementation  of  section  274. 

2.  Permissible  Joint  Activities — Section 
274(c)(2) 

54.  Section  274(c)(2)  permits  three 
types  of  joint  activities  between  a  BOC 
and  a  separated  aHiliate,  electronic 
publishing  joint  venture,  affiliate,  or 
imaffiliated  electronic  publisher  under 
specified  conditions.  Under  subsection 
(c)(2HA),  a  BOC  may  provide  "inboimd 
telemarketing"  or  "referral  services 
related  to  the  provision  of  electronic 
publishing  for  a  separated  affiliate. 
electronic  publishing  joint  venture, 
affiliate,  or  unaffiliated  electronic 
publisher  (pirovided  Itjbat  if  such 
services  are  provided  to  a  separated 
afiiliate,  electronic  publishing  joint 
venture,  or  affiliate,  such  services  shall 
be  made  available  to  all  electronic 
publishers  on  request,  at 
nondiscriminatory  terms." 

55.  The  statute  is  silent  as  to  the 
specific  types  of  obligations  section 
274(c)(2)(A)  imposes  on  a  BOC. 
Similarly,  the  Joint  Explanatory 
Statement  does  not  address  that 
question.  According  to  the  Committee 
Report  accompanying  H.R.  1555,  a  BOC 
is  permitted  under  the  provision  to  refer 
a  customer  who  requests  information 
regarding  an  electronic  publishing 
service  to  its  affiliate,  but  that  BOC  must 
make  such  referral  service  available  to 
unaffiliated  providers  on  the  same 
terms,  conditions  and  prices.  The 
Report  also  states  that  outbound 
telemarketing  or  similar  activities  in 
which  a  call  is  initiated  by  a  BOC,  its 
affiliate  or  someone  on  its  behalf,  is 
prohibited.  We  seek  comment  on 
whether  the  conditions  imposed  on 
inbound  telemarketing  discussed  in  the 
House  Report  should  be  adopted.  We 
also  seek  comment  on  the  significance 


of  the  legislative  history  regarding  the 
prohibition  on  outbound  telemarketing 
and  whether  we  should  adopt  any 
regulations  pertaining  to  outboimd 
telemarketing. 

56.  In  addition  to  certain  joint 
telemarketing  activities,  a  BOC  is 
permitted  to  engage  in  "teaming"  or     . 
"business  arrangements"  to  provide 
electronic  publishing  under  certain 
conditions  pursuant  to  section 
274(c)(2)(B).  Section  274(c)(2)(B) 
specifically  states  that  "a  IBOCj  may 
engage  in  nondiscriminatory  teaming  or 
business  arranoements  to  engage  in 
electronic  publishing  with  any 
separated  affiliate  or  with  any  other 
electronic  publisher  if  (i)  the  (BOCj  only 
provides  fociUties,  services,  and  basic 
telephone  service  information  as 
autliorized  by  this  section,  and  (ii)  the 
IBOCj  does  not  own  such  teaming  or 
business  arrangement."  Neither  the 
statute  nor  the  legislative  history  defines 
"teeming  or  business  arrangement."  We 
request  comment  on  what  types  of 
arrangements  are  encompaned  by  those 
terms. 

57.  Section  274(c)(2)(B)  appears  to 
permit  a  BOC  to  participate  in  any  type 
of  business  arrangement  to  engage  in 
electronic  publishing  so  long  as  the  BOC 
complies  with  the  conditions  set  forth 
therein.  On  the  other  hand,  that  section 
arguably  may  apply  only  to  joint 
marketing  arrangements  in  which  a  BOC 
participates,  since  it  was  placed  under 
the  "loint  Marketing"  subheading  in 
section  274(c).  We  seek  comment  on  the 
significance,  if  any,  of  section 
274(c)(2)(B)'s  placernent  under  the 
"Joint  Marketing"  provisions  in  section 
274(c)  and  the  extent  to  which  section 
274(c)(2)(B)  may  be  interpreted  to 
address  joint  business  activities  for 
which  joint  marketing  is  allowed  under 
certain  conditions.  We  also  seek 
comment  on  what  regulations,  if  any, 
are  necessary  to  ensure  that  the 
arrangements  in  which  BOCs  engage 
pursuant  to  section  274(c)(2)(B)  ve 
"nondiscriminatory."  In  addition,  we 
seek  comment  on  how  the  provision  of 
"basic  telephone  service  information" 
under  that  section  relates  to  the 
requirements  in  section  222  for  access  to 
and  use  of  CPNI. 

58.  The  third  joint  activity  in  which 
a  BOC  is  permitted  to  engage  is  an 
electronic  publishing  joint  venture. 
Section  274(c)(2)(C)  expressly  permits  a 
BOC  or  affiliate  "to  participate  on  a 
nonexclusive  basis  in  electronic 
publishing  joint  ventures  with  entities 
that  are  not  a  |BOC|,  affiliate,  or 
separated  affiliate  to  provide  electronic 
publishing  services."  The  BOC  or 
affiliate,  however,  may  not  hold  more 
than  a  50  percent  direct  or  indirect 
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equity  interest  (or  the  equivalent 
thereoO  or  the  right  to  more  than  50 
percent  of  the  gross  revenues  under  a 
revenue  sharing  or  royalty  agreement  in 
any  electronic  publishing  joint  venture. 
In  addition,  officers  and  employees  of  a 
BOC  or  affiliate  participating  in  an 
electronic  publishing  joint  venture  may 
hold  no  greater  than  SO  percent  of  the 
voting  control  over  the  joint  venture. 
The  House  Report  states  that  such 
restriction  prohibits  officers  and 
employees  of  a  BOC  from  "collectively 
having  more  than  50  percent  of  the 
votingcontrol  of  the  venture." 

59.  The  term  "electronic  publishing 
joint  venture,"  as  defined  in  section 
274(i)(5),  contemplates  a  degree  of 
ownership  by  a  BOC  or  affiliate.  As 
noted  above,  the  term  "own"  with 
respect  to  an  entity  means  "to  have  a 
direct  or  indirect  equity  interest  (or  the 
equivalent  thereof)  of  more  than  10 
pen»nt  of  an  entity,  or  the  right  to  more 
than  10  percent  of  the  gross  revenues  of 
an  entity  under  a  revenue  sharing  or 
royalty  agreement."  Thenafore.  it 
appears  that  an  electronic  publishing 
joint  venture  is  a  joint  venture  in  which 
a  BOC  or  affiliate,  inter  aha,  holds 
greater  than  a  10  percent  ownership 
interest  or  the  right  to  more  than  10 
percent  of  the  venture's  gross  revenues. 
Section  274(c)(2)(C)  appears  to  prohibit 
a  BOC,  or  its  affiliate,  or  their  officers 
and  employees  bom  owning  more  than 
50  percent  of  a  joint  venture  or 
obtaining  the  right  to  more  than  50 
percent  of  the  venture's  gross  revenues. 
We  tentatively  conclude  that  a  BOC  is 
deemed  to  "own"  an  electronic 
publishing  joint  venture  if  it  holds 
greater  than  a  10  percent  but  not  more 
than  a  50  percent  direct  or  indirect 
equity  interest  in  the  venture,  or  has  the 
right  to  greater  than  10  percent  but  not 
more  than  50  percent  of  the  venture's 
ffoss  revenues.  We  seek  comment  on 
that  conclusion. 

60.  Section  274(c)(2)(C)  also  provides 
that,  "in  the  case  of  joint  ventures  with 
small,  local  electronic  publishers,  the 
Coirunission  for  good  cause  shown  may 
authorize  (a  BOC!  or  afiiliate  to  have  a 
larger  equity  interest,  revenue  share,  or 
voting  control  but  not  to  exceed  80%." 
The  term  "small,  local  electronic 
publisher"  is  not  defined  in  the  statute. 
While  the  Joint  Explanatory  Statement 
also  is  silent,  according  to  the  House 
Report,  the  term  was  intended  to  apply 
to  publishers  serving  communities  of 
fewer  than  50,000  persons. 

61.  Unlike  services  whose  geographic 
market  areas  are  defined  by  analog 
technical  limitations  or  pre-established 
geographic  boundaries,  electro^iic 
publishing,  by  definition,  contemplates 
the  dissemination  of  information  to  the 


general  public.  If  we  adopt  a  rule  thai 
defines  a  small,  local  electronic 
publisher  as  an  entity  serving 
communities  of  fewer  than  50,000,  how 
should  we  determine  the  service  areo  of 
a  "small,  local  electronic  publisher"  for 
the  purpose  of  applying  the  80% 
threshold?  To  the  extent  parlies 
conclude  that  the  service  area  of  such  an 
electronic  publisher  cannot  lesdily  be 
defined  by  the  number  of  persons 
within  a  community,  we  request 
comment  on  whether  it  would  be 
consistent  with  the  intent  of  Congress  as 
expressed  in  the  legislative  history  ibr 
us  to  adopt  additional  standards  for 
determining  which  electronic 
publishers  are  subject  to  the  80% 
threshold,  and,  if  so,  what  such 
standards  should  be.  Commenters 
answering  that  question  in  the 
affirmative  also  are  asked  to  address 
whether  "small"  should  be  defined  in 
terms  of  the  gross  revenues  of  an 
electronic  publisher,  or  in  other  terms. 
We  also  seek  cenunent  on  how  we 
should  define  "local"  imder  section 
274(c)(2)(C). 

62.  With  respect  to  section 
274(c)(2)(C)'s  provision  allowing  waiver 
of  the  50%  equity  interest  and  revenue 
share  limitation  in  the  case  of  joint 
ventures  with  small,  local  electronic 
publishers  for  "good  cause  shown,"  we 
note  that  the  Commission  currently  may 
waive  its  rules  for  "good  cause."  We 
seek  comment  on  the  "good  cause" 
showing  that  is  required  in  order  for  a 
BOC  to  hold  a  greater  interest  in  a  small, 
local  electronic  publisher  under  section 
274(c)(2)(C),  and  whether  any  additional 
regulations  are  necessary  to  implement 
the  "good  cause"  waiver  provision  in 
section  274(c)(2)(C). 

63.  We  also  seek  comment  on  what 
regulations,  if  any,  are  necessary  to 
ensure  that  a  BOC  participates  in  an 
electronic  publishing  joint  venture 
under  section  274(c)(2)(C)  on  a 
"nonexclusive"  basis.  Neither  the 
statute  nor  the  legislative  history 
indicates  what  types  of  arrangements 
are  prohibited  imder  that  provision.  As 
an  initial  matter,  we  note  that  this 
prohibition  appears  to  bar  arrangements 
whereby  a  HOC  participates  in  an 
electronic  publishing  joint  venture  with 
an  electronic  publishing  entity  to  the 
exclusion  of  all  other  such  entities.  We 
invite  parties  to  comment  specifically 
on  whether  the  provision  prohibits 
contracts  between  a  BOC  and  an 
electronic  publisher  whereby  the 
electronic  publisher  is  committed  to 
purchase  basic  transmission  services 
necessary  to  provide  electronic 
publishing  exclusively  from  such  BOC 
or  whether  the  provision  contemplates 
other  types  of  prohibitions. 


D.  Noodacriminatkm 

64.  We  also  seek  comn 
and  the  extent  to  whicfa  n^^MBi^Mae 
neoBMvy  to  implement  Has 
nondiscrimination  saiaguank  hr 
electronic  publishing  sal  loilh  ■  aKiiaa 
274(d).  That  section  states  UmI  a  WC 
"under  common  ownersiiip  or  oaattirf 
%vith  a  separated  affiliate  oreiectramc 
publishing  joint  venture  shall  provi4( 
network  access  and  interconnections  hr 
basic  telephone  service  to  elednnirc 
publishers  at  just  and  raasonable  ntm 
that  are  tariffed  (so  long  as  rates  for  fecft 
sarviGBs  are  subject  to  regulation)  aad 
that  are  not  higtier  on  a  per-unit  basis 
than  thoae  charged  for  such  aervicas  to 
any  other  electronic  publisher  or  any 
separated  affiliate  engaged  in  electroaic 
publishing." 

65.  Prior  to  the  1996  Act,  electronic 
publishing  services  were  regulated  as 
enhanced  services  and  were  subfect  to 
the  nondiscrimination  requirements 
established  under  our  Computer  n  and 
Computer  Ifi  regimes.  Under  Computer 
m,  BOCs  have  been  allowed  to  provide 
enhanced  services  on  an  integrated  basis 
pureuani  to  approved  CEI  plans  as  well 
as  rules  regarding  nondiscriminatory 
access  to  unbundled  network  elements, 
network  information  disclosure, 
limitations  on  use  of  CPNI,  and 
nondiscrimination  in  quality  of  service, 
installation  and  maintenance.  Moreover, 
under  Computer  HI  and  Open  Network 
Architecture  ("ONA"),  BOCs  have  been 
required  to  provide  at  tariffed  rates 
nondiscriminatory  interconnection  to 
unbundled  network  elements  used  to 
provide  enhanced  services.  We  ~ 
conclude  that  these  requirements 
continue  to  apply  to  the  extent  they  are 
not  inconsistent  with  the  1996  Act.  We 
seek  conunent  on  whether  the 
requirements  of  Computer  in  and  ONA 
are  consistent  with  the 
nondiscrimination  requirements  of 
section  274(d).  To  the  extent  that  patties 
argue  they  are  inconsistent,  we  seek 
comment  on  what  regulations  are 
necessary  to  implement  section  274(d). 
Commenting  parties  should  propose 
specific  regulations  and  demonstrate  in 
detail  how  section  274(d)  makes  them 
necessary. 

66.  Section  274(d)  requires  that  a  BOC 
under  common  ownership  or  control 
with  a  separated  affiliate  or  electronic 
publishing  joint  venture  must  provide 
other  electronic  publishers  "network 
access  and  intercoimections  for  basic 
telephone  service"  at  "just  and 
reasonable  rates  that  are  tariffed"  and 
that  are  not  higher  than  the  rates  it 
charges  to  its  own  affiliates  or  other 
competing  electronic  publishers.  The 
term  "basic  telephone  servioe"  is 
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deflnad  in  section  Z74(i)(2)  as  "any 
wireline  telephone  exchange  service,  or 
wireline  telephone  exchange  service 

fecility,  provided  by  a  IBOCl 

excluding  competitive  services 
introduced  after  divestiture  and  mobile 
services.  We  interpret  this  section  to 
require  BOCs  to  provide  unafBliated 
electronic  publisners  with  access  to 
"any  wireline  telephone  exchange 
service"  and/or  intercooDecticm  to  any 
"wireline  telephone  exchange  service 
facility"  that  it  provides  to  its  electronic 
publishing  affiliate  or  joint  venture.  We 
seek  comment  on  this  interpretation.  We 
tentatively  conclude  that  the 
unbundling  and  network  disclosuie 
requirements  of  Computer  m  apply  to 
this  situation  to  the  extent  they  are  not 
inconsistent  with  the  1996  Act.  We  seek 
comment  on  whether  those 
rsquitemenls  are  consistent  with  the 
requirements  set  forth  in  section  274(d). 

67.  We  also  seek  comment  on  the 
meaning  of  the  requirement  that  access 
and  interconnection  be  provided  to 
electronic  publishers  "at  just  and 
leesonable  rates  that  are  tariBiad  (sa  long 
as  rates  for  such  services  are  subject  to 
regulation)."  We  note  that  carriers 
currently  are  obligated  under  section 
201(b)  to  provide  communications 
services  at  "charges"  that  are  "just  and 
reasoiuible."  Section  Z74(d),  in  contrast, 
requires  that  rates  not  be  "higher  on  a 
per-unit  basis  than  those  charged  for 
such  services  to  any  other  electronic 
publisher."  We  interpret  this  provision 
to  require  that  BOCs  offer  necessary 
"basic  telephone  service"  to  all 
electronic  publishers  at  uniform  rates. 
Volume  discounts  or  other  preferential 
rates,  therefore,  would  be  unlawful 
because  basic  telephone  services  would 
be  provided  to  some  electronic 
publishers  at  higher  per-unit  rates  than 
rates  charged  to  other  publishers.  We 
seek  comment  on  this  tentative 
conclusion.  We  also  seek  comment  on 
how  we  should  interpret  the 
requirement  that  "rates  be  tariasd  (so 
long  as  rates  for  such  services  are 
subject  to  regulation)."  We  tentatively 
conclude  that  this  section  does  not 
require  BOCs  lo  file  tarifCs  for  setvicas 
that  no  longer  are  subject  to  tariff 
regulation.  We  seek  conuneot  on  this 
tentative  conclusion. 

IV.  Alann  Monilariiig 

88.  Section  27S(e)  defines  "alarm 
monitoring  service"  as  "a  service  that 
uses  a  device  located  at  a  residenoe, 
pUca  of  buainesa,  or  other  fixed 
premises  (1)  to  receive  signals  from 
other  devices  located  at  or  about  such 
premises  regarding  a  pofsible  threat  at 
such  premises  to  life,  safety,  or 
property,  bom  burglary,  fire,  vandalism. 


bodily  injury,  or  other  emergency,  and 
(2)  to  transmit  a  signal  regarding  such 
threat  by  means  of  tranoodssion 
fecilities  of  a  (LECI  or  one  of  its  affiliates 
lo  a  remote  monitoring  center  to  alert  a 
person"  of  such  threat.  Section  275(a) 
delays  until  Febuory  8,  2001  entry  into 
alarm  monitoring  by  a  BOC  or  its 
affiliate  that  was  not  providing  this 
service  as  of  November  30, 1995. 

69.  We  seek  to  define  more  clearly  the 
services  that  are  included  in  the 
definition  of  alarm  monitoring.  Alarm 
monitoring  service  as  defined  in  section 
275(e)  appears  to  fell  within  the 
definition  of  "information  service"  in 
section  3(20)  of  the  Act.  We  also  note 
that  section  272(a)(2)(C)  specifically 
exempts  alarm  monitoring  service  from 
the  separate  affiliate  requirement 
applic^le  lo  other  interLATA 
information  services.  We  tentatively 
conclude,  tbarefore,  that  the  provision 
of  underlying  basic  tarified 
telecommunications  services  alone, 
without  an  enhanced  or  information 
compooant,  doea  not  fell  writhin  the 
definition  of  alarm  monitoring  service 
under  aection  27S(e).  We  note,  for 
example,  that  Ameritech  and  US  West 
both  provide  basic  tarifliad 
telecommunications  sarvicas  used  for 
alarm  monitoring.  These  tariflad 
services  do  not  involve  enhanced  or 
information  features  and,  therefore,  do 
not  appear  to  be  subject  to  the  1996  Act 
requirements.  We  seek  comment  on  this 
tentative  conclusion. 

70.  Currantiy,  it  appears  that  only  one 
BOC  provides  alarm  monitoring  service 
as  an  information  service.  Ameritech 
provides  an  alarm  monitoring  service 
direcUy  to  end-user  customers, 
including  the  sale,  installation, 
monitoring  and  maintenance  of 
monitoring  and  control  systems  for  end- 
users.  This  service  is  provided  on  an 
integrated  basis  pursuant  to  a  CEI  plan 
on  file.  We  tentatively  conclude  thai 
this  service  qualifies  as  an  alarm 
monitoring  service  under  section  27S(e) 
and  is  therefore  grandfathered  under 
aection  275(aH2).  We  seek  comment  on 
this  tentative  conclusion.  We  also  seek 
comment  on  whether  any  other  services 
provided  by  BOCs  should  be  considered 
alarm  monitoring  services  under  section 
27S(e)  and  grandhthered  under  section 
27S(a)(2).  For  example,  US  West  asserts 
that  an  enhanced  service  it  provides 
called  "Versanef"  which  is  used  by 
alarm  monitoring  companies  to  monitor 
residence  and  business  locations  for 
burglary,  fire,  or  life  safiety  events,  is  an 
alarm  monitoring  service  under  section 
27S(e).  US  West  provides  this  service  on 
an  integrated  basis  purauant  to  a  waiver 
of  Commission  rules.  We  seek  conmiant 
on  whether  this  service  constitutes  an 


alarm  monitoring  service  under  section 
275(a)  and  is  grandblbered  under 
section  275(a)(2). 

71.  We  also  seek  comment  on  what 
types  of  activities  constitute  the 
"provision"  of  alarm  monitoring 
services  subject  to  the  1996  Act.  Parties 
should  address,  with  specificity,  the 
levels  and  types  of  involvement  in 
alarm  monitoring  that  would  rise  to  the 
level  of  "engag(ing)  in  the  provision"  of 
alarm  monitoring.  For  example,  we 
tentatively  conclude  that  resale  of  an 
alarm  monitoring  service  constitutes  the 
provision  of  such  service.  We  seek 
comment  on  this  tentative  conclusion. 
We  also  seek  comment  on  whether, 
among  other  things,  billing  and 
collection,  sales  agency,  inarketing,  and/ 
or  various  compensation  arrangements, 
either  individually  or  collectively, 
would  constitute  the  provision  of  alarm 
monitoring.  Parties  should  also  address 
any  other  fectors  that  may  be  relevant  in 
determining  whether  an  incumbent 
LEC,  including  a  BOC,  is  providing  an 
alarm  monitoring  service  subject  to  the 
1996  Act. 

72.  Section  275(a)(2)  prohibiU  a  BOC 
already  providing  alarm  monitoring 
service  from  "acquir(ing)  any  equity 
interest  in,  or  obtain(ing)  financial 
control  of,  any  unaffiliated  alarm 
monitoring  service  entity"  prior  to 
February  8,  2001.  Specifically  excepted 
from  this  prohibition,  however,  is  an 
"exchange  of  customers  for  the 
customers  of  an  unaffiliated  alarm 
monitoring  service  entity."  We  seek 
comment  on  whetlwr  there  is  a  need  to 
issue  rmulations  to  further  define  the 
terms  of  section  275(a)(2).  For  example, 
we  seek  conunent  specifically  on  what 
is  meant  by  "equity  interest"  and 
"financial  control"  for  the  purpoae  of 
determining  what  types  of  transactions 
are  prohibited  under  section  275(a)(2). 
We  also  seek  comment  on  the 
conditions  under  which  an  "exchange 
of  customers"  would  be  consistent  with 
the  Act's  purpoaas. 

73.  Under  section  272  the  provision  of 
alarm  monitoring  service  is  specifically 
exempted  from  the  separate  affiliate  and 
nondiscrimination  requirements  that 
would  otherwise  apply  lo  the  provision 
of  interLATA  information  services.  We 
also  note  that,  in  contrast  to  section  272 
which  appUas  only  to  BOC  proviaien  of 
interLATA  information  services,  section 
275  does  not  distinguish  between  the 
intrsLATA  and  interLATA  provision  of 
alarm  monitoring.  We  seek  comment, 
therefore,  on  whether  section  275 
applies  to  BOC  provision  of  both 
intraLATA  and  interLATA  alarm 
monitoring  sarvicas. 

74.  Section  275(b)(1)  requires  that  an 
incumbent  LEC  "provide  nonaffiliated 
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entities,  upon  reasonable  request,  with 
the  network  services  it  provides  to  its 
own  alarm  monitoring  operations,  on 
nondiscriminatory  terras  and 
conditions."  As  discussed  above, 
sections  201  and  202  of  the 
Conununicatioos  Act  alreedy  place 
significant  nondiscrimination 
obligations  on  common  carriers.  In 
addition,  alarm  monitoring  has  bean 
considered  an  enhanced  service  under 
the  Computer  III  and  ONA  regime,  so 
thai  the  BOCs  have  been  free  to  provide 
alarm  monitoring  services  on  an 
integrated  basis  pursuant  to  CEI  plans 
filed  with  the  Commission.  We 
conclude  that  these  Computer  in 
nondiscrimination  provisions  continue 
to  apply  to  the  extent  they  are  not 
inconsistent  with  the  nondiscrimination 
requirements  of  section  275(b)(1).  We 
seek  conunent  on  whether  the  existing 
nondiscrimination  and  network 
unbundling  rules  in  Computer  III  as 
they  apply  to  BOC  provision  of  alarm 
monitoring  service  are  consistent  with 
the  requirements  of  section  275  and 
whether  they  should  be  applied  lo  all 
incumbent  LECs  for  the  provision  of 
alarm  monitoring.  To  the  extent  that 
parties  argue  that  the  nondiscrimination 
provisions  of  Computer  HI  and  ONA  are 
inconsistent  or  should  not  be  applied, 
we  seek  comment  on  whether  and  what 
types  of  specific  regulatioiu  are 
necessary  to  implement  section 
275(b)(1).  Commenting  parties  should 
state  specffically  what  rules,  if  any,  an 
required  and  how  section  275(b)(1) 
md:es  them  necessary. 

V.  Telcmessaging 

75.  Section  260  sets  forth  various 
requirements  for  the  provision  of 
telemesaaging  service  by  LECs  subject  to 
the  requirements  of  section  2Sl(c).  Our 
rules  permit  the  BOCs  to  provide 
telemessaging  on  an  integrated  basis, 
subject  to  CEI  and  ONA  requirements. 
Other  LECs  have  been  permitted  to 
provide  telemessaging  subject  only  to 
the  requirements  of  sections  201  and 
202,  wmcfa  apply  to  all  common 
carriers,  including  the  BOCs.  Like 
sections  274  and  275,  section  260  does 
not  distinguish  between  the  intraLATA 
and  interLATA  provision  of 
telemessaging.  We  seek  comment, 
therefore,  on  whether  section  260 
applies  to  BOC  provision  of 
telemessaging,  both  on  an  intraLATA 
and  interLATA  basis.  In  the  BOC  In- 
Region  NPi^M,  we  tentatively  concluded 
that  telemessaging  is  an  infornution 
service  subject  to  section  272's  separate 
affiliate  and  nondiscrimination 
requirements,  and  therefore,  BOC 
provision  of  this  service  on  an 
interLATA  basis  would  be  subject  to  the 


requirements  of  aecboa  272  in  addition 
to  the  requirements  of  ssotinn  260.  tf  we 
decide  not  to  adopt  that  tentative 
conclusion,  we  soak  cammant  on 
whether  BOCs  providing  tali 
services  on  either  an  inter-  or 
intraLATA  basis  would  be  subied  only 
to  the  requirsments  of  section  280. 

76.  Section  260  defines 
"telemesaaging  service"  as  "voice  mail 
and  voica  storage  and  retrieval  services, 
any  live  operator  services  used  lo 
record,  transcribe,  or  relay  messages 
(other  than  telecommunications  relay 
services),  and  any  arudllary  services 
offered  in  combination  with  these 
services."  We  seek  comment  on  whether 
rules  are  necessary  lo  clarify  any 
ambiguities  that  may  exist  in  this 
definition.  We  also  invite  parties  to 
address  the  types  of  services 
contemplated  by  the  term  "ancillary 
services,"  and  to  provide  specific 
examples. 

77.  Section  260  also  sets  out  specific 
nondiscrimination  requirements 
applicable  to  LECs  that  are  engaged  in 
the  provision  of  telemessaging.  Section 
260(a)(2)  provides  that  a  LEC  that 
provides  telemessaging  service  "shall 
not  prefer  or  discriminate  in  bvor  of  its 
telemessaging  service  operations  in  its 
provision  of  telecommuiucations 
services."  We  seek  comment  on  the 
extent  to  which  this  section  imposes 
greater  obligations  on  LECs  providing 
telemessaging  service  than  currently 
exist  under  sections  201  and  202  of  the 
Act.  We  conclude  thai  the  requirements 
of  Computer  in  and  ONA  continue  to 
apply  to  the  extent  not  inconsistent  with 
section  260.  We  seek  comment  on 
whether  the  nondiscrimination 
provisions  of  Computer  HI  and  ONA  are 
consistent  with  section  260(a)(2),  and 
whether  these  provisions  should  be 
applied  just  to  BOCs  or  to  all  incumbent 
L£Cs  to  fulfill  the  requirements  of 
section  260(a)(2).  To  the  extent  that 
parties  argue  that  the  nondiscrimination 
provisions  of  Computer  in  and  ONA  are 
inconsistent  or  should  not  be  applied, 
we  seek  comment  on  whether  and  what 
types  of  specific  regulations  are 
necessary  to  implement  section 
260(a)(2).  Commenting  parties  should 
stale  specifically  what  rules,  if  any,  are 
required  and  how  section  260(a)(2) 
makes  them  necessary. 

VI.  Enforcemenllasnes 

A.  Electronic  Publishing— Section  274(e) 

78.  Section  274(e)  provides  a  private 
right  of  action  to  any  person  claiming 
that  an  act  or  practice  of  a  BOC.  affiliate, 
or  separated  affiliate  has  violated 
section  274.  Under  section  274(e)(1), 
such  person  may  file  a  complaint  with 


the  Commission  or  txing  suit  as 
provided  in  section  207.  Saction 
Z74(e)(l)  also  states  that  a  BOC.  afllM 
or  sapuatad  affiliate  shall  be  liabh  as 
proridad  in  section  206,  except  that 
daoHgH  mmy  not  be  awarded  for  a 
vinlation  "tto  is  discovered  by  a 
ooaapKaaos  rariaw"  as  raquirad  by 
sectioB  Z74(bNa)  and  * 
90  days."  in  additkn  to  < 
aactioa  274(a)(2)  permits  an  i 
person  to  apply  lo  the  Commission  lor 
a  cease  and  desist  order  or  to  a  U.S. 
District  Court  for  an  injunction  or  an 
order  compelling  complisnoe. 

79.  Parties  are  invited  to  commant  on 
the  legal  and  evidentiary  standards 
necessary  to  establish  that  a  BOC  has 
violated  section  274.  Conunentors 
should  describe  what  specific  acts  or 
omissions  are  sufficient  to  state  a  prima 
fecie  claim  for  relief  under  this  section. 
Currently,  in  a  typical  complaint 
proceeding,  the  complainant  generally 
has  the  burden  of  establishing  that  a 
coitunon  carrier  has  violated  the 
Communications  Act  or  a  Commission 
rule  or  order.  Ordinarily,  this  burden  of 
proof  does  not,  at  any  time  in  the 
proceeding,  shift  lo  the  defendant 
carrier,  hi  the  BOC  In-Region  NPRMwe 
sought  conuneot  on  whether,  for 
purposes  of  complaints  arising  under 
section  271(d)(6)(B).  shifting  the 
ultimate  burden  of  proof  from  the 
complainant  to  the  defendant  advaix»s 
the  pro-competitive  goals  of  the  1996 
Act.  We  seek  comment  on  whether  there 
are  similar  policy  concerns  for  doing 
this  in  the  context  of  section  274  as 
weU. 

80.  We  also  ask  parties  to  comment 
specifically  on  what  showing,  if  any,  is 
required  for  the  issuance  of  a  cease  and 
desist  order  under  section  274.  For 
example,  would  the  evidentiary 
showing  be  different  for  a  complainant 
seeking  damages  under  section  274(eXl) 
as  opposed  to  one  seeking  a  cease  and 
desist  order  under  274(eMZ)?  We  also 
seek  conunent  on  what  actions,  if  any, 
the  Commission  should  take  to  deter 
violations  of,  and  bdlitate  the  prompt 
disposition  of,  complaints  under  section 
274. 

B.  Telemessaging  and  Alarm 
Monitoring—Sections  260(b)  and  27S(c) 

81.  Sections  260(b)  and  27S(c)  require 
that  the  Commission  establish  expedited 
procedures  for  the  receipt  and  review  of 
complaints  alleging  violations  of  the 
nondiscrimination  provisions  in 
sections  260(a)  and  27S(b),  or 
regulations  adopted  pursuant  thereto, 
that  result  in  "material  financial  harm" 
to  a  provider  of  alarm  monitoring  or 
telemessaging  service,  respectively. 
Such  procedures  must  "ensure  that  the 
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0>minifffi"n  will  makB  a  final 
deterxnination  with  respect  to  any  such 
complaint  within  120  days  after  receipt 
of  the  complaint."  In  addition,  these 
sections  provide  that  if  a  complaint 
"contains  an  appropriate  showing  that 
the  alleged  violation  occuned,  as 
detetmined  by  the  Commission  in 
accordance  with  such  regulations,"  the 
Commission  must,  within  60  days,  order 
the  incumbeDt  L£C  and  its  affiliates  "to 
cease  engaging  in  such  violation 
pending  >uch  final  determination." 

82.  Apart  from  the  expedited 
complaint  procedures  themselves, 
which  will  be  addressed  in  a  separate 
proceeding,  we  seek  comment  on  the 
legal  and  evidentiary  standards 
necessary  to  ensure  a  full  and  fair 
resolution  of  complaints  filed  under 
section  260  and  275  within  the  120-day 
statutory  window.  Parties  are  invited  to 
comment  on  what  prima  facie  showing 
should  be  required  of  a  complainant 
that  invokes  the  120-day  complaint 
resolution  requiremeut.  Commenters 
should  describe  what  specific  acts  or 
omissions  are  sufficient  to  state  a  prima 
fade  claim  for  relief  under  section  260 
and  275.  As  noted  above,  in  the  BOC  In- 
Begion  NPRMvie  sought  comment  on 
whether,  for  purposes  of  complaints 
arising  under  section  271(d)(6)(B), 
shifting  the  ultimate  burdm  of  proof 
bom  this  complainant  to  the  defendant 
advances  the  pro-competitive  goals  of 
the  1996  Act.  We  seek  comment  on 
whether  there  are  similar  policy 
concerns  for  doing  this  in  the  context  of 
sections  260  and  275  as  well. 

83.  Although  parties  filing  complaints 
under  section  208  are  not  required  to 
show  direct  damage,  sections  260(b)  and 
275(c)  re({uire  that  complainants 
availing  themselves  of  me  expedited 
complaint  procedures  establish 
"material  financial  harm."  We  seek 
comment,  therefore,  on  the  meaning  of 
"material  finnnHal  harm"  in  these 
sections.  Should  there  be  a  particular 
legal  or  evidentiary  showing  that  the 
complaint  must  make  in  order  to 
demonstrate  material  financial  harm,  or 
should  the  Commission  decide  the 
materiality  of  the  harm  on  an  individual 
case  basis?  If  the  complainant's 
pleadings  allege  a  violation  of  the 
nondiscrimination  requirements  of 
sections  260  or  275,  but  do  not 
demonstrate  material  financial  harm, 
should  the  complainant  still  be  entitled 
to  an  expedited  review?  We  invite 
parties  to  comment  on  these  issues. 

84.  In  addition,  we  seek  comment  on 
what  type  of  showing  constitutes  an 
"appropriate  showing"  for  the 
Commission  to  issue  the  LEC  an  order 
"to  cease  engaging"  in  an  alleged 
violatiOD  of  section  260  or  275.  Would 


it  be  enough  for  the  complainant  to 
establish  a  prima  facie  showing  of 
discrimination?  We  also  seek  comment 
on  the  meaning  of  an  order  "to  cease 
engaging"  under  sections  260(b)  and 
27S(c).  Do  these  sections  give  the 
Commission  authority  to  issue  a  cease 
and  desist  ortler  similar  to  the  one  in 
section  274(e)(2)?  If  so,  parties  should 
comment  on  whether  the  showing  under 
section  274  differs  in  any  material 
respect  from  the  showdng  required 
under  sections  260  and  275.  We  also 
seek  comment  on  what  actions  the 
Commission  should  take  to  deter 
violations  of,  and  focilitats  the  prompt 
di^HJsition  of,  complaints  under 
sections  260  and  275. 

Vn.  Conclusion 

85.  We  seek  comment  on  the 
foregoing  issues  regarding  the 
implementation  of  the  non-accounting 
separate  affiliate  and  nondiscrimination 
requirements  of  sections  274,  275  and 
260  of  the  1996  Act.  Any  party 
disagreeing  with  our  tentative 
conclusions  should  explain  with 
specificity  in  terms  of  costs  and  benefits 
its  position  and  suggest  alternative 
regulatory  policies. 

Vm.  Procadural  Issues 

A.  Ex  Parte  Presentations 

86.  This  is  a  non-restricted  notice- 
and-comment  r\ilemaldng  proceeding. 
Ex  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 
See  generally  47  CFR  1.1202, 1.1203  and 
1.12%. 

B.  Regulatory  Flexibility  Analysis 

87.  Section  603  of  the  Regulatory 
Flexibility  Act,  as  amended,  requires  an 
initial  regulatory  flexibility  analysis  in 
notice  and  comment  rulemaking 
proceedings,  unless  we  certify  that  "the 
rule  will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
significant  number  of  small  entities." 
The  Regulatory  Flexibility  Act  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  "small- 
business  concern"  under  the  Small 
Business  Act,  which  defines  "small- 
business  concern"  as  "one  which  is 
independently  owned  and  operated  and 
whidi  is  not  dominant  in  its  field  of 
operation*  *  '."This proceeding 
pertaiiu  to  the  BOCa  and  other  ILECs 
which,  because  they  are  dominant  in 
their  field  of  operations,  are  by 
definition  not  small  entities  under  the 
Regulatory  Flexibility  Act.  We  therefore 
certify,  pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act.  that  the  rule* 


will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Secretary  shall  send  a  copy  of  this 
Notice,  including  this  certification  and 
statement,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  this 
certification  will  also  be  published  in 
the  Federal  Regisler  notice. 

C.  Initial  Paperwork  Reduction  Act  of 

1995  Analysis 

88.  This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  papwrwork  burdens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
take  this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  ^4PRM.  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  L^w  No.  104-13.  Public  and 
agency  comments  are  due  September  4, 
1996;  OMB  comments  are  due 
September  27, 1996.  Comments  should 
address;  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
Conunission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

D.  C<miment  Filing  Procedures 

89.  Pursuant  to  applicable  procedures 
set  forth  in  $$  1.415  and  1.419  of  the 
Conunission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  September  4. 

1996  and  reply  comments  on  or  before 
September  20,  1996.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  and  six  copies  of  all  comments, 
reply  comments,  and  supporting 
conunents.  If  you  would  like  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  eleven  copies. 
Comments  and  reply  conunents  should 
be  sent  to  Office  of  ihe  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  NW.,  Room  222, 
Washington,  DC  20554,  with  a  copy  to 
Janice  Myles  of  the  Common  Carrier 
Bureau,  1919  M  Street,  NW.,  Room  544, 
Washington,  DC  20554.  Parties  should 
also  file  one  copy  of  any  documents 
Bled  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Ttanacriptioo  Services. 
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Inc..  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  1919  M  Street,  NW.,  Room  239. 
Washington,  DC  20554. 

90.  In  order  to  facilitate  review  of 
comments  and  reply  comments,  both  by 
parties  and  by  Commission  staff,  we 
require  that  comments  be  no  longer  than 
thirty-five  (35)  printed  pages  and  reply 
comments  be  no  longer  than  twenty-five 
(25)  printed  pages.  Page  limits  do  not 
include  proposed  rules,  which  patties 
are  encouraged  to  submit.  Comments 
and  reply  comments  must  include  a 
short  and  concise  summary  of  the 
substantive  arguments  raised  in  the 
pleading.  Comments  and  reply 
comments  must  also  comply  with 
Section  1.49  and  all  other  applicable 
sections  of  the  Commission's  Rules.  We 
also  direct  all  interested  parties  to 
include  the  name  of  the  filing  party  and 
the  date  of  the  filing  on  each  page  of 
-their  comments  and  reply  comments. 
Comments  and  reply  comments  must 
clearly  identify  the  specific  portion  of 
this  Notice  to  which  a  particular 
comment  or  set  of  comments  is 
responsive.  If  a  portion  of  a  party's 
comments  does  not  fall  under  a 
particular  topic  listed  in  the  Table  of 
Contents  of  this  Notice,  such  comments 
must  be  included  in  a  clearly  labelled 
section  at  the  beginning  or  end  of  the 
filing.  Parties  may  not  file  more  than  a 
total  of  ten  (10)  pages  of  ex  parte 
submissions,  excluding  cover  letters. 
This  10  page  limit  does  not  include:  (1) 
Written  ex  parte  fi  lings  made  solely  to 
disclose  an  oral  ex  parte  contact:  (2) 
written  material  submitted  at  the  time  of 
an  oral  presentation  to  Commission  staff 
that  provides  a  brief  outline  of  the 
presentation;  or  (3)  written  materials 
filed  in  response  to  direct  requests  from 
Commission  staff.  Ex  parte  filings  in 
excess  of  this  limit  will  not  be 
considered  as  part  of  the  record  in  this 
proceeding. 

91.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submissions 
would  be  in  addition  to  and  not  in  lieu 
of  the  formal  filing  requirements 
addressed  above.  Parties  submitting 
diskettes  should  submit  them  to  Janice 
Myles  of  the  Conunon  Carrier  Bureau, 
1919  M  Street.  NW..  Room  S44, 
Washington,  DC  20554.  Such 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
form  using  MS  DOS  S.O  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name. 


proceeding,  type  of  pleading  (comment 
or  reply  comments)  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 

92.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  on 
September  4, 1996.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  and/or  modified  information 
collections  on  or  before  September  27, 
1996.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Clonway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  NW.,  Washington. 
DC  20554,  or  via  the  hitemet  to 
dconway@fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725— 
17th  Street,  NW.,  Washington,  DC  20503 
or  via  the  Internet  to  fain ^t€lal.eop.gov. 

DC.  Ordering  Clauses 

93.  Accordingly,  it  is  ordered  that 
pursuant  to  sections  1,  4,  260,  274.  275, 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  SS 151, 
154,  260,  274,  275,  and  303(r),  a  Notice 
of  Imposed  Rulemaking  is  hereby 
Adopted. 

94.  //  is  Further  Ordered  that,  the 
Secretary  shall  send  a  copy  of  this 
Notice  of  (Voposed  Rulemaking, 
including  the  regulatory  flexibility 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601  et  seq. 
(1981). 

Federal  Communications  Commission. 

William  F.  Calon, 

Acting  Sectetary. 
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ImptanMntaUon  of  tiw  Non-Accounting 
Sataguarda  of  SaoUona  271  and  272  of 
tha  Communlcaliona  Act  ol  1934,  aa 
Amandad;  and  RaguMoty  Traatment 
of  LEC  PravWon  of  Intaraichanga 
Sarvlcaa  Originating  In  tha  LECa  Local 
Exchange  Area 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

StJMMANV:  The  Commission  is  issuing 
this  Notice  of  Proposed  Rulemaking 
seeking  comment  on  proposed 


regulations  to  implement,  and,  whete 
necessary,  to  clarify  the  non-accounti^ 
separate  affiliate  and  nondiscriminatiaD 
safeguards  prescribed  by  Congress  in 
section  272  of  the  Telecommunicatioos 
Act  of  1996.  Congress  enacted  these 
safeguards  to  help  prevent  Bell 
Operating  Companies  (BOCs)  From 
improperly  using  their  market  power  in 
the  local  telephone  market  to  gain  an 
unfair  advantage  over  their  rivals  in  the 
in-region  interLATA  service  markets 
and  certain  other  businesses,  such  as  the 
manufacturing  of  telecommunications 
equipment.  These  safeguards  are 
intended  to  encourage  the  development 
of  robust  competition  in  all 
telecommunications  markets.  The 
Commission  also  seeks  comment  on 
whether  to  relax  the  dominant  carrier 
classification  that  currently  applies  to 
the  (BOCs)  provision  of  in-region, 
interstate,  domestic  interLATA  services, 
as  well  as  whether  it  should  modify  its 
existing  rules  for  regulating 
independent  local  exchange  carriers' 
(LECs)  provision  of  interstate, 
interexchange  services  in  areas  where 
those  LECs  provide  local  telephone 
service.  The  Commission  also  considers 
whether  to  apply  the  same  regulatory 
classification  to  BOC  and  independent 
LEC  provision  of  in-region  international 
service  as  the  Commission  adopts  for 
their  provision  of  in-region,  interstate, 
domestic,  interLATA  services  and  in- 
region,  interstate,  domestic, 
interexchange  services,  respectively. 
DATES:  Comments  are  due  on  or  before 
August  IS,  1996  and  Reply  Comments 
are  due  on  or  before  August  30.  1996. 
Written  comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  August  15, 1996. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
September  27. 1996. 
ADOnEBSeS:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Conunission,  1919  M  Street,  NW.,  Room 
222,  Washington,  DC  20554,  with  a  copy 
to  Janice  Myles  of  the  Common  Carrier 
Bureau,  1919  M  Street,  NW.,  Room  544, 
Washington,  DC  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Traiucription  Services, 
Inc..  2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Coramunicatioos 
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Commission,  Room  234, 1919  M  Street, 
NW..  Washington.  DC  20S54,  or  via  the 
Internet  to  dconway^cc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725-17th  Street,  NW.. 
Washington,  DC  20S03  or  via  the 
Internet  to  lain — t6aheop.gov. 
FOfl  FUmHER  MFORMATION  CONTACT: 
Melis-sa  Waksman,  Attorney.  Common 
Carrier  Bureau,  Policy  and  Program 
Planning  Division,  (202)  418-1580,  or 
Radhika  Karmarkar,  Attorney,  Common 
Carrier  Bureau,  Policy  and  Program 
Planning  Division.  (202)  418-1580.  For 
additional  information  concerning  the 
infonnation  collections  contained  in 
this  HPVM  contact  Dorothy  Conway  at 
202-418-0217,  or  via  the  Internet  at 
dconway9fcc.gov. 

SUPPLafBlTAIIV  MFOMiATiaN:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  July  17, 
1996  and  released  )uly  18. 1996  (FCC 
96-308).  This  NPRM  contains  proposed 
or  modified  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  It  has  been  submitted  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding.  The  Full  text  of  this  Notice 
of  Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  St..  NW., 
Washinigton.  DC.  ilie  complete  text  also 
may  be  purchased  from  the 
CommiseiiHi's  copy  contractor. 
International  Transcription  Service. 
Inc..  (202)  857-3800.  2100  M  St.,  NW., 
Suite  140,  Washington,  DC  20037. 

Paperwork  Rediictioa  Act 

This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13.  Public  arid 


agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  NPRM; 
OMB  notification  of  action  is  due 
Septembo'  27, 1996.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Conunission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  None. 

Title:  Implementation  of  the  Non- 
Accounting  Safeguards  of  Sections  271 
and  272  of  the  Communications  Act  of 
1934,  as  amended;  and  Regulatory 
Treatment  of  LEG  Provision  of 
Interexchange  Services  Originating  in 
the  LEC's  Local  Exchange  Area. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 


Momialxxi  ooHection 


Numixr  at  re- 
spondents 
(appnn.) 


Estimated  time 

per  response 

(tiours) 


Total  annual 
bufxlen  (hours) 


Notwwlt  disdosura  _ 

InstaJlation  and  maintenanoe  reijuitiiig — tiiiiBiiieBS  . 
Installation  and  maintenanoe  rapoiling— qiaily  . 

Procufement  procedure  . 


Nondtscriminatory  InfcKmation  precision 

Tlwd  pefty  reporting,  rnmyiienre  monMonny.  end  ulliei'  inKMiiuUnn  oolflclion  . 


240 

40 

5 

10 

180 
80 


Total  Annual  Burden:  555  hours. 

Respondents:  Bell  Operating 
Companies. 

Estimated  costs  per  respondent:  SO. 

Needs  and  Uses:  The  NPRM  seeks 
comment  on  a  number  of  issues,  the 
result  of  which  could  lead  to  the 
imposition  of  information  collections. 
The  NPRM  seeks  comment  on  certain 
reporting  requirements  to  implement 
the  non-accounting  nondiscrimination 
requirements  of  the  1996  Act. 

SYNOPSIS  OF  NOTICE  OF  PROPOSED 
RULEMAKING 

L  IntitMiuctiaa 

1.  In  February  1996,  Congress  passed 
and  the  President  signed  the 
'Telecommunications  Act  of  1996." 
This  legislation  makes  sweeping 
changes  affecting  all  consumers  and 
telecommunications  service  providers. 
The  intent  of  this  legislation  is  "to 
provide  for  a  pro-competitive,  de- 
regulatory  national  policy  framework 
designed  to  accelerate  rapidly  private 
sector  deployment  of  advanrad 


telecommunications  and  information 
technologies  and  services  to  all 
Americans  by  opening  all 
telecommunications  markets  to 
competition."  Upon  enactment,  the 
1996  Act  permitted  the  Bell  Operating 
Companies  (BOCs)  to  provide 
interLATA  services  that  originate 
outside  of  their  in-region  states.  The 
1996  Act  permits  the  BOCs  to  provide 
in-region  interLATA  services  upon  our 
finding  that  they  have  met  the 
requirements  of  new  section  271  of  the 
Communications  Act.  Under  section 
271 ,  we  must  determine,  among  other 
things,  whether  a  BOC  seeking  to 
provide  in-region  interLATA  services 
has  complied  with  the  safeguards 
imposed  by  new  section  272  of  the 
Communications  Act  and  the  rules  that 
we  adopt  to  implement  the  provisions  of 
that  section. 

Under  the  1996  Act,  a  "local  access 
and  transport  area"  (LATA)  is  "a 
contiguous  geographic  area  (A) 
established  before  the  date  of  enactment 
of  the  11996  ActI  by  a  |BOC|  such  that 


no  exchange  area  includes  points  within 
more  than  1  metropolitan  statistical 
area,  consolidated  metropolitan 
statistical  area,  or  State,  except  as 
expressly  permitted  under  the  ATftT 
Consent  Decree;  or  (B)  established  or 
modified  by  a  IBOCj  after  such  date  of 
enactment  and  approved  by  the 
Commission."  47  U.S.C.  §  153(25). 
LATAs  were  created  as  part  of  the 
Modification  of  Final  Judgment's  (MFD 
"plan  of  reorganization"  by  which  the 
BOCs  were  divested  from  AT4T. 
Pursuant  to  the  MFJ,  "all  BOC  territory 
in  the  continental  United  Stales  [wasi 
divided  into  LATAs,  generally  centering 
upon  a  city  or  other  identifiable 
community  of  interest."  United  States  v. 
Western  Elec.  Co..  569  F.  Supp.  990,  993 
(D.D.C.  1983).  The  purpose  of 
establishing  the  LATAs  was  only  to 
delineate  the  areas  within  which  the 
respective  BOCs  would  be  permitted  to 
provide  telecommunications  services 
(i.e.,  intraLATA  services);  it  was  "not  to 
distinguish  the  area  in  which  a 
telephone  call  [wouldl  be  'local'  firom 
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that  in  which  it  [wouldl  become  a  'toll' 
or  long  distance  call."  Id.  at  995.  LATAs 
are  comprised  of  combinations  of  local 
exchanges,  and  are  generally  much 
larger  than  the  traditional  local 
exchange  areas  and  local  calling  areas 
defined  by  local  regulators.  While  ATftT 
proposed  to  create  161  LATAs  to  cover 
the  BOCs'  territory,  there  were,  at  the 
time  of  the  plan  of  reorganization, 
approximately  7,000  local  exchanges 
within  that  territory.  Id.  at  993  n.9. 
There  are  currently  182  BOC  LATAs. 
Bell  Communications  Research,  Local 
Exchange  Routing  Guide,  S 1.  at  1-2 
(Mar.  1. 1996)  {Local  Exchange  Routing 
Guide). 

3.  In  this  Notice  of  Proposed 
Rulemaking  (NPRM).  we  consider  rules 
to  implement,  and.  where  necessary,  to 
clarify  the  non-accounting  separate 
affiliate  and  nondiscrimination 
safeguards  prescribed  by  Congress  in 
section  272.  That  section  addresses  the 
BOCs'  provision  of  interLATA 
telecommunications  services  originating 
in  states  in  which  they  provide  local 
exchange  and  exchange  access  services. 
interL,ATA  information  services,  and 
BOC  manufacturing  activities.  The  MFJ 
prohibited  the  BOCs  from  providing 
information  services,  providing 
interLATA  services,  or  manufacturing 
and  selling  telecommunications 
equipment  or  manufacturing  customer 
premises  equipment  (CPE).  This 
prohibition  was  based  on  the  theory  that 
the  BOCs  could  leverage  their  market 
power  in  the  local  market  to  impede 
competition  in  the  interLATA  services, 
manufacturing  and  information  services 
markets.  The  infonnation  services 
restriction  was  modified  in  1987  to 
allow  BOCs  to  provide  voice  messaging 
services  and  to  transmit  information 
services  generated  by  others.  We  also 
seek  in  this  proceeding  to  determine 
whether  to  relax  the  dominant  carrier 
classification  that  currently  applies  to 
the  BOCs'  provision  of  in-region. 
interstate,  domestic  interLATA  services, 
and  whether  to  apply  the  same 
regulatory  classification  to  the  BOC^' 
provision  of  in-region,  international 
services. 

4.  This  proceeding  is  one  of  a  series 
of  interrelated  rulemakings  that 
collectively  will  implement  the  1996 
Act.  Certain  of  these  proceedings  focus 
on  opening  markets  to  entry  by  new 
competitors.  Other  proceedings  will 
establish  fair  rules  for  competition  in 
these  markets  that  are  opened  to 
competitive  entry,  and  yet  other 
proceedings  will  focus  on  lifiing 
outmoded  legal  and  regulatory 
constraints.  We  seek  in  the  instant 
rulemaking  to  adopt  safeguards  to 
govern  the  BOCs'  entry  into  certain  new 


markets.  Specifically,  this  proceeding 
focuses  on  the  non-accounting  BOC 
separate  affiliate  and  nondiscrimination 
safeguards  that  Congress  adopted  in  the 
1996  Act  to  foster  the  development  of 
robust  competition  in  all 
telecommunications  markets.  As 
discussed  more  fully  below,  these 
safeguards  are  intended  both  to  protect 
subscribers  to  BOC  monopoly  services, 
such  as  local  telephony,  against  the 
potential  risk  of  having  to  pay  costs 
incurred  by  the  BOCs  to  enter 
competitive  services,  such  as  interLATA 
services  and  equipment  manufecturing, 
and  to  protect  competition  in  those 
markets  from  the  BOCs'  ability  to  use 
their  existing  market  power  in  local 
exchange  services  to  obtain  an 
anticompetitive  advantage  in  those  new 
markets  the  BOCs  seek  to  enter. 

5.  This  proceeding  also  examines 
whether  the  potential  risks  of  BOCs' 
using  market  power  in  local  exchange 
and  exchange  access  services  to  obtain 
an  advantage  in  the  markets  for  BOC 
affiliates  that  provide  in-region, 
interstate,  domestic,  interLATA  services 
will  be  sufficiently  limited  such  that  we 
can  relax  the  dominant  carrier 
classification  that  under  our  current 
rules  would  apply  to  such  interLATA 
services  provided  by  a  BOC  affiliate.  We 
also  consider  whether  we  should 
modify  our  existing  rules  for  regulating 
the  provision  of  in-region,  interstate, 
interexchange  services  by  an 
independent  LEC  (an  exchange 
telephone  company  other  than  a  BOC). 
Finally,  we  consider  whether  to  apply 
the  same  regulatory  treatment  to  tlie 
BOC  affiliates'  and  independent  LECs' 
provision  of  in-region,  international 
services,  as  we  adopt  for  their  provision 
of  in-region,  interstate,  domestic, 
interLATA  and  in-region,  interstate, 
domestic,  interexchange  services, 
respectively. 

6.  We  use  the  term  "independent 
LECs"  to  refer  to  both  the  independent 
LECs  and  their  affiliates.  For  purposes 
of  this  proceeding,  we  define  an 
independent  LEC's  "in-region  services" 
as  telecommunications  services 
originating  in  the  independent  LEC's 
local  exchange  areas  or  BOO  service, 
private  line  service,  or  their  equivalents 
that:  (1)  terminate  in  the  independent 
LEC's  local  exchange  areas,  and  (2) 
allow  the  called  party  to  determine  the 
interexchange  carrier,  even  if  the  service 
originates  outside  the  independent 
LEC's  local  exchange  areas. 

A.  Background 

The  1996  Act  seeks  to  eliminate 
artificial  legal  and  regulatory  barriera,  as 
well  as  economic  impediments,  to  entry 
into  telecommunications  markets.  This 


■WW  scheme  permits  the  BOCs  to  engage 
in  the  activities  from  which  they  were 
baned  by  the  MFJ  if  they  satisfy  certain 
statutory  conditioos  that  are  intended  to 
prevent  them  bom  improperly  using 
their  market  power  in  the  local 
exchange  market  against  their 
competitors  in  the  interLATA 
telecommunications  services, 
interLATA  information  services,  and 
manufacturing  markets,  and  from 
improperiy  allocating  the  costs  of  their 
new  ventures  to  subscribers  to  local 
exchange  access  services,  and  if  they 
have  taken  sufficient  steps  to  open  their 
local  exchange  networks  to  competition. 

8.  Enactment  of  the  1996  Act  opens 
the  way  for  BOCs  to  provide  interLATA 
services  in  states  in  which  they 
currently  provide  local  exchaiige  and 
exchange  access  services.  Their 
provision  of  such  interLATA  servioas 
offers  the  prospect  of  increasing 
competition  among  providers  of  such 
services.  BOCs  can  offer  a  widely 
recognized  brand  imme  that  is 
associated  with  telecommunications 
services,  the  ability  for  consumers  to 
purchase  local,  intraLATA  and 
interLATA  teleconununications  services 
finim  a  single  provider  (i.e.,  "one-stop 
shopping"),  and  other  advantages  of 
vertical  integration.  Similar  benefits 
could  follow  from  BOC  provision  of 
inlerLJVTA  information  services  and 
BOC  manufocturing  activities. 

9.  In  lifting  or  modifying  the 
restrictions  on  the  BOCs.  the  new 
regulatory  scheme  established  by  the 
1996  Act  indicates  that  BOC  entry  into 
in-region  interLATA  services  raises 
issues  for  competition  and  consumere, 
even  after  a  BOC  has  satisfied  the 
requirements  of  section  271(d)(3)(A)  and 
(C).  BOCs  currently  provide  an 
overwhelming  share  of  local  exchange 
and  exchange  access  services  in  areas 
where  they  provide  such  services — 
approximately  99.5  percent  of  the 
market  as  measured  by  revenues.  If  it  is 
regulated  under  rate-of-retum 
regulation,  a  price  caps  structure  «vith 
sharing  (either  for  interstate  or  intrastate 
services),  a  price  caps  scheme  that 
adjusts  the  X-hctor  periodically  based 
on  changes  in  industry  productivity,  or 
if  its  entitlement  to  any  revenues  is 
based  on  costs  record«l  in  regulated 
books  of  account,  a  BOC  may  have  an 
incentive  to  improperly  allocate  to  its 
regulated  core  business  costs  that  would 
be  properly  attributable  to  its 
competitive  ventures. 

10.  In  addition,  a  BOC  may  have  an 
incentive  to  discriminate  in  providing 
exchange  access  services  and  facilities 
that  its  affiliate's  rivals  need  to  compete 
in  the  interLATA  telecommunications 
and  interLATA  information  services 
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markets.  For  example,  a  BOC  could  seek 
to  grant  undue  preferences  to  its 
interLATA  affiliate  in  furnishing  such 
services  and  facilities,  in  order  to  gain 
a  competitive  advantage  for  its 
interLATA  affiliate.  Moreover,  to  the 
extent  carriers  offer  both  local  and 
interLATA  services  as  a  bundled 
ofiiaring,  if  a  BOC  were  to  discriminate, 
it  could  entrench  its  position  in  local 
markets  by  making  its  rivals'  offerings 
less  attractive  alternatives  for  local  and 
access  services.  With  respect  to  BOC 
manufacturing  activities,  a  BOC  may 
have  an  incentive  to  purchase  only  its 
own  equipment,  even  if  such  equipment 
is  more  expensive  or  of  lower  quality 
than  that  available  from  other 
manufacturers.  Although  the  1996  Act 
permits  the  BOCs  to  engage  in 
previously  restricted  activides,  it 
imposes  a  mix  of  structural  and  non- 
structural safeguards  that  are  intended 
to  protect  subscribers  to  BOC  monopoly 
services  and  competitors  against 
potential  improper  cost  allocation  and 
discrimination.  Our  goal  in  this 
proceeding  is  to  establish  non- 
accounting  separate  afBliate  and 
nondiscrimination  safeguards  to 
implement  Congress's  objectives. 

1 1.  The  emergence  of  efficient, 
facilities-based  alternatives  to  the  local 
exchange  and  exchange  access  services 
offered  by  the  BOCs  will,  over  time, 
eliminate  the  need  for  safeguards  that 
Congress  prescribed  in  the  1996  Act  and 
the  implementing  rules  that  we  will 
adopt  in  this  proceeding.  We  began  the 
movement  toward  that  ultimate  goal 
when  we  adopted  our  NPRM  to 
implement  new  section  251  of  the 
Communications  Act.  Other 
proceedings,  such  as  our  upcoming 
access  reform  rulemaking  and  the 
jurisdictional  separations  reform 
prtx)eeding,  also  will  contribute  to 
achieving  our  goal  of  fostering  efficient 
competition  in  local 
telecommunications  markets.  Until  we 
reach  that  goal,  we  seek  to  minimize  the 
burden  on  the  BOCs  of  the  rules  that  we 
adopt  in  this  proceeding,  but  at  the 
same  time  we  seek  to  avoid  the  potential 
exposure  of  both  ratepayers  in  local 
markets  controlled  by  the  BOCs  and 
competitors  of  the  new  BOC  service 
providers  to  the  potential  risk  of 
improper  cost  allocations  and  unlawful 
discrimination. 

B.  Overview  of  Sections  271  and  273 

12.  The  1996  Act  conditions  BOC 
entry  into  in-region  interLATA  service 

on  compliance  with  certain  provisions 
of  sections  271  and  272.  Section  271 
sets  forth  prerequisites,  including  a 
competitive  checklist  requiring 
compliance  with  certain  provisions  in 


sections  251  and  252,  for  approval  of  a 
BOC's  application  to  provide  in-region 
interLATA  .service.  Section  271(b)(1) 
conditions  a  BOC's  ability  to  provide 
interLATA  service  originating  in  its 
region  upon  receipt  of  Commission 
approval  under  section  271(d)(3). 
Section  271(d)(3),  in  turn,  requires  the 
O>mmission  to  make  three  findings 
before  approving  BOC  entry.  Firet,  the 
Commission  must  find  that  the 
interconnection  agreements  or 
statements  approved  at  the  slate  level 
under  section  252  satisfy  the 
competitive  checklist  contained  in 
section  271(c)(2)(B).  Second,  the 
Commission  must  ensure  that  the 
structural  and  nondiscrimination 
safeguards  mandated  in  section  272  will 
be  met.  Finally,  the  Commission  must 
find  that  BOC  entry  into  the  in-region 
interLATA  market  is  "consistent  with 
the  public  interest,  convenience,  and 
necessity."  In  acting  on  a  BOC's 
application  for  authority  to  provide  in- 
region  interLATA  services,  the 
Commission  must  consult  with  the 
Attorney  General  and  give  substantial 
weight  to  the  Attorney  General's 
evaluation  of  the  BOC's  application.  In 
addition,  the  Commission  must  consult 
with  the  apphcable  state  commission  to 
verify  that  the  BOC  complies  with  the 
requirements  in  subsection  (c). 

13.  Section  272  establishes  separate 
affiliate  requirements  that  apply  to  BOC 
provision  of  manufacturing  of 
telecommunications  equipment  and 
CPE,  interLATA  telecommunications 
services  that  originate  in-region  (other 
than  certain  previously  authorized 
activities  and  certain  incidental 
interLATA  services),  and  interLATA 
information  services  (in-region  and  out- 
of-region).  The  statutory  separate 
affiliate  requirements  for  manufacturing 
and  in-region  interLATA 
telecommunications  services  expire 
three  yeara  after  a  BOC  or  any  BOC 
affiliate  is  authorized  to  provide  in- 
region  interLATA  services.  The 
statutory  interLATA  information 
services  separate  affiliate  requirement 
expires  four  years  after  enactment  of  the 
1996  Act.  The  statute  gives  the 
Commission  the  discretion  to  extend 
either  of  these  periods  by  rule  or  order. 
This  NPRM  concerns  the  non- 
accounting  separate  affiliate  and 
nondiscrimination  requirements  of 
sections  271  and  272. 

14.  The  structural  separation 
requirements  of  section  272  are 
intended  to  prevent  potential  improper 
cost  allocations  by  the  BOCs  in  two 
principal  ways.  First,  by  requiring  the 
BOCs  and  their  separate  affiliates  to  use 
different  employees  for  their  respective 
activities,  section  272  allows  the  cost  of 


each  employee  to  he  assigned  directly  to 
the  appropriate  entity  thereby  reducing 
the  joint  and  common  costs  that  require 
allocation  between  the  telephone 
operating  companies  and  the  affiliates 
engaged  in  competitive  businesses. 
Second,  by  requiring  a  BOC  to  maintain 
appropriate  records  documenting 
transactions  between  the  BOC  and  its 
affiliate,  section  272  discourages  the 
improper  allocaUon  of  costs  between  the 
two  entities  by  making  detection  of  such 
practices  easier. 

15.  The  structural  separation 
requirements  of  section  272,  in 
conjunction  with  the  affirmative 
nondiscrimination  obligations  imposed 

'  by  that  section,  are  intended  to  address 
concerns  that  the  BOCs  could 
potentially  use  local  exchange  and 
exchange  access  facilities  to 
discriminate  unlawfully  against 
competitors  in  order  to  gain  a 
competitive  advantage  for  their  affiliates 
that  engage  in  competitive  activities. 
These  safeguards  seek  to  prevent  a  BOC 
from  discriminating  in  favor  of  its 
affiliates  by,  for  example:  1)  providing 
exchange  access  services  to  its 
interLATA  service  affiliate  at  a  lower 
rale  than  the  rate  offered  to  competing 
interLATA  service  providere;  2) 
providing  a  higher  quality  service  to  its 
interLATA  service  affiliate  than  the 
service  it  provides  to  competing 
interLATA  aanioe  providera  at  the  same 
price:  3)  purchasing  products  needed  for 
its  local  exchange  network  that  are 
manufactured  by  its  affiliate  even  when 
the  affiliate's  competitors  offer  the  same 
or  higher  quality  product  at  a  lower 
price,  or  a  higher  quality  product  at  the 
same  price  charged  by  the  affiliate;  or  4) 
providing  advance  information  about 
network  changes  to  its  competitive 
affiliates. 

16.  If  a  BOC  charges  its  compedtors 
prices  for  inputs  that  are  higher  than  the 
prices  charged,  or  effectively  charged,  to 
the  BOC's  affiliate,  then  the  BOC  can 
create  a  "price  squeeze."  In  that 
circumstance,  the  BOC  affiliate  could 
lower  its  retail  price  to  reflect  its  unfair 
cost  advantage,  and  competing 
providers  would  be  forced  either  to 
match  the  price  reduction  and  absoifa 
profit  margin  reductions  or  maintain 
their  retail  prices  at  existing  levels  and 
accept  reductions  in  their  market  shares. 
If  the  price  squeeze  was  severe  enough 
and  continued  long  enough,  the  BOC 
.affiUate's  market  share  could  become  so  * 
large,  and  the  competitors  so  weakened, 
that  the  affiliate  could  unilaterally  raise 
and  sustain  a  price  above  competitive 
levels  by  restricting  its  output. 
Alternatively,  the  BOC  affiliate  could 
simply  match  its  competitors'  prices 
and  extract  supracompetilive  profits. 
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Unlawful  discriminatory  preferences  in 
the  quality  of  the  service  or  preferential 
dissemination  of  information  provided 
by  BOCs  to  Iheir  affiliates,  as  a  practical 
matter,  can  have  the  same  effect  as 
charging  unlawfully  discriminatory 
prices.  If  a  BOC  charged  the  same  rate 
to  its  affilirile  for  n  higher  quality  access 
service  than  the  BOC  charged  to  non- 
affiliates  for  a  lower  quality  service,  or 
disclosed  information  concerning  future 
changes  in  network  archite<."ture  to  its 
manufocturing  affiliate  before  the  BOC 
disclosed  it  to  others,  the  BOC  could 
effectively  create  the  same  "price 
squeeze"  discussed  above. 

C.  Clossificntion  of  Carriers  as 
Dominant  or  Non-Dominant 

17.  Between  1979  and  1985,  the 
Corrunission  conducted  the  Competitive 
Carrier  proceeding,  in  which  it 
examined  how  its  regulations  should  be 
adapted  to  reflect  and  promote 
increasing  competitior:  in 
telecommunications  markets.  In  a  series 
of  orders,  the  Corrunission  distinguished 
two  kinds  of  carriers — those  with 
market  power  (dominant  carriera)  and 
those  without  market  power  (non- 
dominant  carriera).  In  the  Competitive 
Carrier  Fourth  Report  and  Order  (48  FR 
S24S2  (November  18,  1983)),  the 
Commission  defined  market  power 
alternatively  as  "the  ability  to  raise 
prices  by  restricting  output"  and  as  "the 
ability  to  raise  and  maintain  price  above 
the  competitive  level  without  driving 
away  so  many  customers  as  to  make  the 
increase  unprofitable."  The  Commission 
recognized  that,  in  order  to  assess 
whether  a  carrier  possesses  market 
power,  one  must  first  define  the  relevant 
product  arW  geographic  markets. 
Throughout  the  Competitive  Carrier 
proceeding,  the  Commission  relaxed  its 
tariff  filing  and  facilities  authorization 
requirements  for  non-dominant  carriers 
and  focused  its  regulatory  efforts  on 
constraining  the  ability  of  dominant 
carriera  to  exercise  market  power. 

18.  This  proceeding  considera 
whether  we  should  relax  the  dominant 
carrier  regulation  that  under  our  current 
rules  would  apply  to  in-region, 
interatale,  domestic,  interLATA  services 
provided  by  the  BOCs'  interLATA 
affiliates.  As  a  preliminary  matter,  we 
note  that  there  are  two  ways  in  which 

a  carrier  can  profitably  raise  and  sustain 
prices  above  competitive  levels  and 
thereby  exercise  market  power.  First,  a 
carrier  may  be  able  to  raise  and  sustain 
prices  by  restricting  its  own  output 
(which  usually  requires  a  large  market 
share);  second,  a  carrier  may  be  able  to 
raise  and  sustain  prices  by  increasing  its 
rivals'  costs  or  by  restricting  its  rivals' 
output  through  the  canier's  control  of 


an  essential  input,  such  as  access  to 
bottleneck  facilities,  that  its  rivals  need 
to  offer  their  services.  Wo  seek  comment 
on  whether  the  BOC  affiliates  should  be 
classified  as  dominant  carriers  under 
our  rules  only  if  we  find  that  Ihey  have 
the  ability  profitably  to  raise  and  sustain 
prices  of  in-region.  interstate,  domestic, 
interLATA  services  significantly  above 
competitive  levels  by  restricting  their 
own  output,  or  whether  the  affiliates 
should  be  classified  as  dominant  if  the 
tiOCs  have  the  ability  to  raise  and 
sustain  prices  of  such  interLATA 
services  significantly  above  competitive 
levels  by  raising  the  costs  of  their 
affiliates'  interLATA  rivals. 

19.  We  then  seek  comment  with 
respect  to  both  types  of  market  power, 
on  whether  the  BOC  affiliates  should  be 
classified  as  dominant  or  non-dominant. 
In  considering  whether  a  BOC  affiliate 
could  raise  its  prices  by  restricting  its 
o^vn  output,  we  seek  comment  on 
whether,  in  light  of  the  requirements 
established  by.  and  purauant  to,  sections 
271  and  272.  together  with  other 
existing  Commission  rules,  the  BOCs 
will  be  able  to  use,  or  leverage,  their 
market  power  in  the  local  exchange  and 
exchange  access  markets  to  such  an 
extent  that  their  interLATA  affiliates 
could  profitably  raise  and  sustain  prices 
of  in-region,  interstate,  domestic, 
interLATA  services  significantly  above 
competitive  levels  by  restricting  their 
own  output.  In  considering  whether  a 
BOC  affiliate  could  cause  increases  in 
prices  for  in-region,  interstate,  domestic. 
interLATA  services  by  raising  the  costs 
of  its  affiliate's  interLATA  rivals,  we 
seek  conuneni  whether  the  statutory  and 
regulatory  safeguards  will  prevent  a 
BOC  from  engaging  in  unlawful 
discrimination  or  other  anticompetitive 
conduct  that  will  raise  its  affiliate's 
rivals'  costs.  We  also  seek  comment  on 
whether  regulating  BOC  in-region 
interLATA  affiliates  as  dominant  would 
help  to  prevent  improper  allocations  of 
costs  or  discrimination  by  the  BOCs  in 
favor  of  their  interLATA  affiliates,  or 
would  at  least  mitigate  the  effects  of 
such  activities.  We  also  consider 
whether  we  should  modify  our  existing 
rules  for  regulating  independent  LECs' 
provision  of  in-region,  interstate, 
inlerexchange  services. 

20.  In  our  recent  order  addressing 
BOC  provision  of  interLATA  services 
originating  out-of-region,  we  considered 
whether,  on  an  interim  basis,  BOC 
provision  of  out-of-region  services 
should  remain  subject  to  dominant 
carrier  regulation.  Interim  BOC  Out-of- 
Begion  Order  (61  FR  35964  Quly  9, 
1996))  at  1  2.  We  found,  inter  alia,  that, 
on  an  interim  basis,  if  a  BOC  provides 
out-of-region  domestic,  inlersitate. 


interexchange  services  offered  through 
an  affiliate  that  satisfies  the  separation 
requirements  imposed  on  independent 
LECs  in  the  Competitive  Cairier  Fifth 
Beport  and  Order  (49  FR  34824 
(September  4, 1984)).  we  would  remove 
dominant  carrier  regulation  for  such 
services.  Id.  In  the  f.-iterexc/ionge  NPBU 
(61  FR  14717  (April  3, 1996)),  we  asked 
whether  we  should  modify  or  eliminate 
the  separativi.i  rtiquirements  imposed  as 
a  condition  fur  non -dominant  treatment 
of  independent  LEC  provision  of 
interatale,  inlerexchange  services 
originating  outside  their  local  exchange 
areas.  Interexchange  NPRM  at  1  61.  We 
also  sought  comment  on  whether,  if  we 
modify  or  eliminate  these  separation 
requirements  for  independent  LECs.  we 
should  apply  the  same  roquiranients  to 
BOC  provision  of  out-of-rejiion 
interstate,  interexchange  services.  Id. 

21.  Finally,  we  consider  whether  to 
apply  the  ^me  regulatory  classification 
to  the  BOC  affiliates'  and  independent 
L£Cs'  provision  of  in-region. 
international  services  as  we  adopt  for 
their  provision  of  in-r^ion.  interstate, 
domestic,  interLATA  services  and  in- 
region,  interatale,  domestic, 
inlerexchange  services,  respectively.  In 
doing  so,  we  emphasi<»  that  there  is 
more  than  one  basis  for  finding  a  United 
Slates  (U.S.)  carrier  dominant  iq  the 
provision  of  international  services.  The 
issue  we  address  in  this  NPRM  is 
whether  a  BOC  affiliate  or  independent 
LEC  should  be  regulated  as  dominant  in 
the  provision  of  in-region.  international 
services  because  of  the  BOC  or 
independent  LEC's  current  retention  of 
bottleneck  facilities  on  the  U.S.  end  of 
an  international  Unk  The  separate  issue 
of  whether  a  BOC,  an  independent  LEC, 
or  any  other  U.S.  carrier  should  be 
regulated  as  dominant  in  the  provision 
of  international  services  because  of  the 
market  power  of  an  affiliated  foreign 
carrier  in  a  foreign  destination  market 
was  addres.sed  by  the  Conunission  last 
year  in  the  Foreign  Carrier  Entry  Order 
(61  FR  4937  (February  9, 1996)).  That 
decision  adopted  a  separate  framework 
for  regulating  U.S.  international  carriera 
(including  BOCs  or  independent  LECs 
ultimately  authorized  to  provide  in- 
region  international  services)  as 
dominant  on  routes  where  an  affiliated 
foreign  carrier  has  the  ability  to 
discriminate  in  favor  of  its  U.S.  affiliate 
through  control  of  betUeneck  services  or 
facilities  in  the  foreign  destination 
market.  No  carriera  are  exempt  from  Ihis 
policy  to  the  extent  they  have  foreign 
affiUalions. 

n.  Scope  of  the  Conuniasion's  Anthority 

22.  As  a  prelimirury  matter,  we 
address  the  scope  of  the  Commission's 
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authority  to  adopt  rules  implementing 
the  non-accounting  provisions  of 
sections  271  and  272  of  the 
Communications  Act.  as  amended.  In 
the  following  subsections,  we  address 
the  scope  of  the  Commission's  authority 
over  interlATA  services  and  interLATA 
information  services  and  its  authority 
over  manufacturing  activities. 

A.  InterlATA  Services  and  InterLATA 
Information  Services 

23.  Sections  271  and  272  by  their 
terms  address  BCX)  provision  of 
"interLATA"  services  and  "intarLATA" 
information  services.  Many  states 
contain  more  tlian  one  LATA,  and  thus, 
interLATA  traffic  may  be  either 
Interstate  or  intrastate.  Accordingly,  we 
must  determine  whether  sections  271 
and  272,  and  our  authority  pursuant  to 
those  sections,  apply  only  to  interstate 
interLATA  services  and  interstate 
interLATA  information  services,  or  to 
interstate  and  intrastate  interLATA 
services  and  interstate  and  intrastate 
interLATA  information  services. 

24.  The  MFJ,  when  it  was  in  effect, 
governed  BOG  provision  of  both 
interstate  and  intrastate  services.  The 
1996  Act  provides: 

Any  conduct  or  activity  that  was,  before 
the  date  of  enactment  of  this  Act.  8ub)ect  to 
any  restriction  or  obligation  impoeod  by  the 
(X^]1  shall,  on  and  after  such  date,  be  sutiject 
lo  the  re<trictioo8  and  obligations  impoaed  tiy 
the  Communicatioos  Act  of  1934  as  amended 
by  this  Act  and  siiaU  not  he  nibfect  to  the 
lestiictians  and  the  obUgatioos  imposed  by 
llheMFII. 

This  section  supersedes  the  MF},  and 
explains  that  the  Communications  Act 
is  to  serve  as  its  replacement.  As  sat 
forth  below,  we  believe  that  section  271 
and  272  of  the  Ad  were  intended  to 
replace  the  MF7  as  to  both  interstate  and 
intrastate  interLATA  services  and 
InterLATA  information  services.  Thus, 
we  propose  that  our  rules  implementing 
these  sections  apply  to  both  interstate 
and  intrastate  services.  We  seek 
comment  on  this  tentative  conclusion, 
on  our  analysis,  and  on  any  alternative 
views  that  commenters  may  propose. 

25.  Sections  271  and  272  make  no 
explidl  reference  to  interstate  and 
intrastate  services,  but  they  do  make 
reference  to  a  diSerenl  geographic 
boundary — the  LATA,  as  originally 
defined  by  the  MF)  and  now  by  the  1996 
Act.  The  interLATA/intraLATA 
distinction  appears  to  some  extent  to 
have  supplanted  the  traditional 
interstate/intrastate  distinction  for 
purposes  of  these  sections. 

26.  As  to  interLATA  services,  the  MF) 
prohibited  the  BCX>  and  their  affiliates 
ftom  providing  any  interLATA  services, 
interstate  or  intrastate,  imless 


specifically  authorized  by  the  MF)  or  a 
waiver  thereunder.  Reading  sections  271 
and  272  as  applying  to  all  interLATA 
services  fits  well  with  the  structure  of 
the  statute  as  a  whole.  Sections  251  and 
252  of  the  Act  establish  rules  and 
procedures  for  competitive  entry  into 
local  exchange  markets.  In  the 
Interconnection  NPHM  (61  FR  18311 
(April  25, 1996)).  we  tentatively 
concluded  that  Congress  intended  these 
sections  to  apply  to  both  interstate  and 
intrastate  aspects  of  interconnection. 
These  new  obligations  imposed  on 
BCXDs  (as  well  as  other  LECs).  enacted  at 
the  same  time  as  sections  271  and  272, 
clearly  are  part  of  the  process  for  entry 
into  the  interLATA  marketplace. 
Indeed,  BOCs  aie  permitted  to  provide 
in-reeion  interLATA  services  only  after 
they  have  met  the  requirements  of 
section  271,  including  a  competitive 
checklist  requiring  compliance  with 
certain  provisions  in  sections  251  and 
252. 

27.  We  note  also  that  the  structure  of 
sections  271  and  272  themselves 
Indicates  that  these  sections  were 
intended  to  address  both  interstate  and 
intrastate  services.  For  instance,  BOCs 
ore  diiBcted  to  apply  for  interLATA 
entry  on  a  state-by-state  basis,  and  the 
Commission  is  directed  to  consult  with 
the  relevant  Slate  Commission  before 
making  any  determination  with  respect 
to  an  application  in  order  to  verify  the 
BCKI's  compliance  with  the 
requirements  for  providing  in-region 
interLATA  services.  As  we  believe  it  did 
in  sections  251  and  252,  Ciongress 
appears  to  have  put  in  place  rules  to 
govern  both  interstate  and  intrestate 
services,  and  provided  a  rote  for  both 
the  Commission  and  the  states  in 
implementing  those  rules. 

28.  By  contrast,  reading  sections  271 
and  272  as  limited  to  the  provision  of 
interstate  services  would  mean  that  the 
BCXI)8  would  have  been  permitted  to 
provide  in-region,  intrastate,  interiATA 
services  upon  enactment  and  without 
any  guidance  from  Ckmgress  as  to  entry 
requirements  or  safeguards,  subject  only 
to  any  pre-existing  stale  rules  on 
ittterexchange  entry.  Any  such  rules, 
presumably,  would  not  have  been 
directed  at  BOC  entry,  which  had  for 
many  years  been  prohibited.  Concerns 
about  BOC  control  of  bottleneck 
facilities  over  the  provision  of  in-region 
interLATA  services  are  equally 
important  for  both  interstate  and 
intrastate  services.  Thus,  the  reasons  for 
imposing  the  procedures  and  safeguards 
of  sections  271  and  272  apply  equally  to 
the  BOCs'  provision  of  both  intrastate 
and  interstate,  in-region,  interLATA 
services.  We  find  it  implausible  that 
Congress  could  have  intended  to  lift  the 


MF)'s  ban  on  BOC  provision  of 
interLATA  services  without  making  any 
provision  for  orderly  entry  into 
intrastate  interLATA  services,  which 
constitute  approximately  30  percent  of 
interLATA  traffic.  Based  on  the 
preceding  analysis,  we  tentatively 
coitclude  that  our  authority  under 
sections  271  and  272  applies  to 
intrastate  and  interstate  interLATA 
services  and  intrastate  and  interstate 
interLATA  information  services 
provided  by  the  BOCs  or  their  affiliates. 

29.  We  believe  that  section  2(b)  of  the 
Communications  Act  does  not  require  a 
contrary  result.  Section  2(b)  provides 
that,  except  as  provided  in  certain 
enumerated  sections  not  including 
sections  271  and  272,  "nothing  in  (the 
Communications  Act)  shall  be 
construed  to  apply  or  to  give  the 
Commission  jurisdiction  with  respect  to 
*   *  *  charges,  classifications,  practices, 
services,  facilities,  or  regulationB  for  or 
in  connection  with  intrastate 
communications  service  by  wire  or 
radio  of  any  carrier  *  *  *."  In  enacting 
sections  271  and  272  after  section  2(b) 
and  squarely  addressing  therein  the 
issues  before  us,  we  tentatively 
conclude  that  Congress  intended  for 
sections  271  and  272  to  take  precedence 
over  any  contrary  implications  baaed  on 
section  2(b).  We  note  also,  that  in 
enacting  the  1996  Act,  there  are 
instances  where  Congress  indisputably 
gave  the  (Commission  intrastate 
jurisdiction  without  amending  section 
2(b).  Thus,  we  believe  that  the  lack  of 
an  explicit  exception  in  section  2(b) 
should  in  this  instance  create  less  of  a 
presumption  that  the  Commission's 
jurisdiction  under  sections  271  and  272 
is  limited  to  interstate  services  than 
would  ordinarily  be  the  case. 

30.  We  seek  comment  on  the 
jurisdictional  analysis  set  forth  above.  In 
particular,  we  ask  that  parties 
disagreeing  with  this  analysis  set  forth 
their  own  alternative  analysis  of  how 
sections  271  and  272  apply  to  interstate 
and  intrastate  interLA'TA  services  and 
interLATA  information  services. 

31.  To  the  extent  that  commenters 
disagree  with  the  analysis  set  forth 
above,  we  also  seek  comment  on  the 
extent  to  which  the  Commission  may 
have  authority  to  preempt  state 
regulation  with  respect  to  some  or  all  of 
the  non-accounting  matters  addressed 
by  sections  271  and  272.  The 
Conunission  has  authority  to  preempt 
state  regulation  of  intrastate 
communications  services  where  such 
state  regulation  would  thwart  or  impede 
the  Commission's  exercise  of  its  lawful 
authority  over  interstate 
communications  services,  such  as  when 
it  is  not  "possible  to  separate  the 
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interstate  and  intrastate  portions  of  the 
asserted  POC  regulation."  Thus,  we  seek 
specific  comment  on  (1)  the  extent  to 
which  it  may  not  be  passible  to  separate 
the  interstate  and  intrastate  portions  of 
the  regulations  we  propose  here  to 
implement  sections  271  and  272,  and  (2) 
the  extent  to  which  state  regulation 
inconsistent  with  our  regulations  may 
thwart  or  impede  the  Commission's 
exercise  of  lawful  authority  over 
interstate  interLATA  services.  We  seek 
comment,  for  example,  on  potentially 
inconsistent  stale  regulations  regarding: 

(1)  a  BOC  affiliate's  ability  lo  use,  co- 
use,  or  co-own  facilities  with  the  BOC: 

(2)  a  BOC  affiliate's  ability  to  share 
personnel  with  the  BOC;  and  (3)  a 
BOC's  ability  to  discriminate  in  favor  of 
its  affiliate. 

32.  We  note  that  when  the 
Conmiission  adopted  rules  to  govern  the 
BOCs'  provision  of  enhanced  services 
rules  prior  to  the  enactment  of  the  1996 
Act,  it  preempted  certain  inconsistent 
stale  structural  separation  requirements 
dealing  with  the  intrastate  portion  of 
jurisdictionally  mixed  enhanced 
services.  The  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit  upheld  this  exercise  of 
our  preemption  authority,  agreeing  that 
the  state  separation  requirements  would 
essentially  negate  the  Commission's 
goal  of  allowing  BOC  provision  of 
intaretate  enhanced  services  on  a  non- 
separated  basis.  Along  the  same  lines,  it 
is  conceivable  that  a  state  may  try  to 
impose  separate  affiliate  or 
nondiscriminatiim  requirements  on  the 
intrastate  portion  of  {urisdictionolly 
mixed  services  that  are  inconsistent 
with  the  requirements  in  section 

33.  We  believe  that  California  m  may 
provide  support  for  Cnnunission 
preemption  of  such  inconsistent  state 
regulations,  to  the  extent  that  the 
regulations  would  thwart  or  impede  the 
Ojmmission's  exercise  of  its  authority 
over  interstate  interLATA  services  or 
interstate  interlATA  information 
services  pursuant  lo  sections  271  and 
272.  We  seek  comment  on  this  analysis. 
We  also  seek  conunent  on  whether  state 
regulation  of  intrastate  services  that  is 
less  stringent  than  the  Commission's 
regulation  of  interstate  services  could 
thwart  or  impede  the  Commission's 
exercise  of  its  authority  over  interstate, 
interLATA,  infonnation  services. 

B.  Uanufocturing  Activities 

34.  To  the  extent  that  sections  271 
and  272  address  BOC  manufacturing 
activities,  we  believe  that  the  same 
statutory  analysis  set  forth  above  would 
apply.  We  see  no  basis  for 
distinguishing  among  the  various 
subsections  of  sections  271  and  272. 
Even  apart  from  that  analysis,  however. 


we  believe  that  the  provisions 
concerning  manufacturing  clearly  apply 
to  all  manufacturing  activities.  Section 
2(b)  of  the  Communications  Act  limits 
the  Commission's  authority  over 
"charges,  classifications,  practices, 
services,  facilities,  or  regulation  for  or  in 
connection  with  intrastate 
communications  service."  We  believe 
that  the  manufacturing  activities 
addressed  by  sections  271  and  272, 
however,  are  not  within  the  scope  of 
section  2(b).  Alternatively,  if  section 
2(b)  applies  with  respect  to  BCXC 
manufacturing,  we  believe  that  such 
manufacturing  activities  plainly  caimot 
be  segregated  into  interstate  and 
intrastate  portions.  Thus,  any  state 
regulation  inconsistent  virith  sections 
271  and  272  or  our  implementing 
regulations  would  necessarily  thwart 
and  impede  federal  policies,  and  should 
be  preempted.  We  tentatively  conclude, 
therefore,  that  our  authority  under 
section  272  extends  to  all  BOC 
manufacturing  of  telecommunications 
equipment  and  CPE.  We  seek  conmient 
on  this  tentative  conclusion. 

m.  Activities  Sabjecl  to  Section  272 
Requirements 

35.  Section  272  nrovides  that  a  BOC 
(including  any  affiliate)  that  is  a  LEC 
subject  to  the  requirements  of  section 
251(c)  may  provide  certain  services  only 
through  a  separate  affiliate.  Under 
section  272,  BOCs  (or  BOC  affiliates) 
may  engage  in  the  following  activities 
only  through  one  or  more  affiliates  that 
are  separate  from  the  incumbent  LEC 
entity:  (A)  manufiacturing  activities;  (B) 
interLATA  telecommunications  services 
that  originate  in-region;  and  (C3 
interLATA  information  services.  We 
discuss  each  of  these  activities 
separately  below  and  seek  comment 
where  necessary  about  which  activities 
are  subject  to  the  section  272  separate 
affiliate  requirements.  Section 
272(a)(2)(B)  exempts  from  the  separate 
affiliate  requirement  for  interLA'TA 
telecommunications  services  certain 
incidental  interLATA  services  (as 
described  in  sections  271(gKl).  (2),  (3), 
(S),  and  (6)),  out-of-region  services  (as 
described  in  section  271(b)(2)),  and 
previously  authorized  activities  (as 
described  in  section  271(0).  Although 
they  are  information  services,  electronic 
publishing  (as  defined  in  section  274(h)) 
and  alarm  monitoring  services  (as 
defined  in  section  275(e|)  are  exempted 
from  the  section  272  separate  affiliate 
requirements,  and  are  subject  to  their 
own  specific  statutory  separate  affiliate 
and/or  nondiscrimination  requirements. 

36.  We  tentatively  conclude  that  the 
separate  affiliate  and  nondiscrimination 
safeguards  adopted  in  this  proceeding 


pursuant  to  section  272  mil  apply  to  a 
BOCs  provision  of  both  domestic  and 
intaraatiorul  interlATA 
telecommunications  services  thst 
originate  in  a  BOC's  in-region  states. 
The  1996  Ad  defines  "interLATA 
services"  as  "teleconununications 
between  a  point  located  in  a  local  access 
and  transport  area  and  a  point  located 
outside  such  area."  Because  this 
definition  does  not  distinguish  between 
domestic  and  international  calls,  we 
tentatively  conclude  that  Congress 
intended  lo  apply  the  same  safeguatda 
to  BOC  pravisiOD  of  domestic  and 
international  interLATA  services  that 
originate  in-region.  Similarly,  in  lbs 
provisions  concerning  intarLATA 
informatian  services.  Congress  has  not 
disUnguisbed  between  domestic  and 
international  provision  of  these  aervioes. 
The  1996  Ad  does  not  specify  a 
definition  for  "interLATA  information 
services."  Consequently,  we  tentatively 
conclude  that  the  safeguards  adopted  in 
this  proceeding  will  apply  lo  VOC 
provision  of  both  domestic  and 
international  interLATA  information 
services.  We  seek  comment  on  these 
tentative  conclusions. 

37.  As  a  threshold  matter,  we  note 
that  section  272(a)(1)  requires  a  BtX:  lo 
provide  services  subjed  to  the  section 
272  separate  affiliate  requirements 
througn  "one  or  more  affiliates."  Based 
on  this  statutory  language,  we 
tentatively  conclude  that  a  BOC  may,  if 
it  chooses,  conduct  all,  or  some 
combination,  of  its  manufacturing 
activities,  interLATA 
telecommunications  services,  and 
intarLATA  information  services  in  a 
single  separate  affiliate,  as  long  as  all 
the  requirements  imposed  pursuant  lo 
the  statute  and  our  regulations  are 
otherwise  met.  We  seek  comment  on 
this  tentative  conclusion.  If  a  BOC 
places  its  local  exchange  operations  in 
a  separate  affiUata.  pursuant  to  section 
272(a)(1),  the  local  exchange  affiliate 
must  be  separate  from  the  BOC  affiliate 
or  affiliates  engaged  in  covered 
competitive  activities. 

38.  Section  272(h)  provides  that 
"Iwjith  rasped  lo  any  adivity  in  which 
a  Bell  operating  company  is  engaged  on 
the  date  of  enactment  of  the 
Telecommunications  Ad  of  1996,  such 
company  shall  have  one  year  from  such 
date  of  enactment  to  comply  with  the 
requirements  of  this  sedion."  Section 
271(f)  sUtes  "(nieitiier  [section  271(a)l 
nor  section  273  shall  prohibit  a  [BOCj 
from  engaging,  at  any  time  after  the  date 
of  enactment  of  the  |1996  Ad|,  in  any 
adivity  to  the  extent  authorized  by,  and 
subjed  to  the  terms  and  conditions 
oonlained  in"  an  order  of  the  MF)  Court. 
As  further  discussed  below,  section 
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272(h)  appears  to  cover  activities 
included  in  the  derinition  of 
"previously  authorized  activities" 
described  in  section  271(f).  We  theiefoie 
seek  comment  on  whether,  subject  to 
the  exceptions  discus.sed  below,  section 
272|h)  applies  to  the  activities  listed  in 
section  272(a)(Z)(A}-(C)  that  the  BOCs 
were  providing  on  the  date  the  1996  Act 
was  passed.  Parties  contending  that 
section  271(0  bars  the  Conunission  from 
applying  section  272(h)  to  such 
activities  should  explain  their 
interpretation  of  the  requireinents  of 
section  272(h). 

A.  Manufocbuing 

39.  Section  273(a)  allo%vs  a  BCX  to 
manubcture  and  provide 
telecommunications  equipment,  and  to 
manufacture  CPE,  if  the  Commission 
has  authorized  that  BOC  or  any  BOC 
affiliate  to  provide  in-region  interLATA 
services  under  section  271(d).  BCX^ 
may  only  engage  in  manufacturing 
activities  through  a  separate  affiliate 
that  meets  the  requirements  of  section 
272.  Section  273  sets  out  certain 
additional  safeguards  and 
nondiscrimination  requirements 
applicable  to  BOC  entry  into 
manubcturing  activities,  including 
separate  affiliate  requirements 
applicable  to  entities  that  certify  either 
telecommunications  equipment  or  CPE 
manufactured  by  unaffiliated  entities. 
As  noted  above,  in  this  NPRM  we 
address  the  non-accounting  separate 
affiliate  and  nondiscrimination 
requirements  of  sections  271  and  272; 
we  will  address  the  additional 
safeguards  established  in  section  273  in 
a  separate  proceeding. 

B.  InterLATA  Telecommunications 
Services 

40.  Section  271  addresses  the  entry  of 
the  BCX^  into  the  provision  of  three 
categories  of  interLATA 
telecommunications  services:  services 
that  originate  in-region,  services  that 
originate  out-of-region,  and  incidental 
interLATA  services.  Section  272,  in 
turn,  requires  a  BOC  to  establish  a 
separate  affiliate  for: 

(B)  Origination  of  interl^TA 
telecommunicatioiis  services,  other  than- 

(i)  incidental  interLATA  services  deacrilied 
in  paragraphs  (1),  (2),  (3),  (5),  and  (6)  of 
section  271(g]; 

lii)  out-of-region  services  descritied  in 
section  271(bH21;  or  (iii)  pievioualy 
authorized  activities  described  In  sectfoo 
271(0.  WS  272(a)(2)(B). 

The  1996  Act  defines 
"telecommunications"  as  "the 
transmission,  between  or  among  points 
specified  by  the  user  of  information  of 
the  user's  choosing  without  change  in 


the  form  or  content  of  the  information 
as  sent  and  received." 
"Telecommunications  service"  is 
defined  as  "the  offering  of 
telecommunications  for  a  fae  directly  to 
the  public  or  to  such  classes  of  users  as 
to  be  effectively  available  directly  to  the 
public  regardless  of  facilities  used." 

41.  Sectioq  271(g)  provides: 

For  purpoees  of  tfiis  section,  the  term 
"inddsntal  interLATA  services"  means  the 
interLATA  provision  tiy  ■  Bell  operating 
company  or  its  affiliate — 

(IKA)  of  audio  programming,  video 
programming,  or  other  programming  services 
to  BulMcrit)era  to  such  services  of  such 
company  or  affiliate; 

(B)  of  the  capability  for  interaction  by  such 
subscribers  In  select  or  respond  to  such  audio 
programming  video  programming,  or  other 
programming  services; 

(C)  to  distributors  of  audio  programming  or 
video  programming  that  such  company  or 
affiliate  owns  or  controls,  or  is  licensed  by 
the  copyright  owner  of  such  programming  (or 
by  an  assignee  of  such  owoer)  to  distribute; 
or 

(D)  of  alarm  mooitoring  services; 

(2)  of  two-«ray  interactive  video  services  or 
Internet  services  over  dedicated  facilities  to 
or  for  elementary  and  secondary  schools  as 
defined  in  section  254(h)(5); 

(3)  of  commercial  mobile  services  in 
accordance  with  section  332(c)  of  this  Act 
and  with  the  regulations  prescrilied  by  the 
Commission  pursuant  to  paragraph  (8)  of 
such  section; 

(4)  of  a  service  tliat  permits  a  customer  that 
is  located  in  one  LATA  to  retrieve  stored 
information  from,  or  file  infbmiation  for 
storage  in,  iojiDnnation  storage  facilities  of 
such  company  that  ara  located  in  another 
LATA; 

(5)  of  signaling  inlbtmation  used  in 
ooonection  with  tiie  provision  of  telephone 
exchangs  services  or  exchange  access  by  a 
local  exrhangn  carrier;  or 

(6)  of  network  control  signaling 
information  to,  and  mceipt  of  such  signaling 
information  from,  common  carriers  offering 
interLATA  services  at  any  location  witiiin 
the  area  in  which  such  Bell  operating 
company  provides  telephone  exchange 
services  or  exchange  access. 

42.  Under  the  1996  Act.  BOC 
provision  of  "incidental  interfj\TA 
services"  is  treated  differently  than  BCXI 
provision  of  other  in-region  interI,ATA 
telecommunicatioru  services  in  two 
respects.  First,  section  271(b)(3) 
specifies  that  a  BOC,  or  any  BOC 
affiliate,  may  provide  incidental 
interLATA  services  originating  in  any 
stale  immediately  after  the  date  of 
enactment  of  the  1996  Act,  while 
section  271(b)(1)  conditions  BOC 
provision  of  other  in-region  interLATA 
services  upon  prior  approval  by  the 
Commission.  Second,  section 
272(a)(2)(B)(i)  exempts  from  the  section 
272  separate  affiliate  requirement  all  of 
the  incidental  interLATA 


telecommunications  services  listed  in 
subsection  271(g),  except  a  BOC's 
provision  of  a  service  "that  permits  a 
customer  that  is  located  in  one  LATA  to 
retrieve  stored  information  from,  or  file 
information  for  storage  in,  information 
storage  facilities  of  such  company  that 
are  located  in  another  LATA."  Section 
271(h)  requires  that  the  Commission 
ensure  that  the  provision  of  incidental 
services  by  a  BtX)  or  its  affiliate  "will 
not  adversely  affect  telephone  exchange 
service  ratepayers  or  competition  in  any 
telecommunications  market,"  and  states 
that  the  provisions  of  section  271(g)  "are 
intended  to  be  narrowly  construed!"  We 
seek  comment  on  what,  if  any,  non- 
accounting  structural  or  nonstructural 
safeguards  the  (Commission  should 
establish  to  implement  the  requirements 
of  section  271(n).  We  seek  comment 
regarding  the  interplay  between  section 
271(h)  and  section  254(k),  which 
prohibits  telecommunications  carriers 
from  "usiingj  services  that  are  not 
com{>etitive  to  subsidize  services  that 
are  subiect  to  competition."  Parties 
proposing  that  the  C)ommission  adopt 
specific  safeguards  to  implement  section 
271(h)  should  explain  how  these 
safeguards  would  be  consistent  with 
section  272(a)(2)(B)(i),  which  exempts 
incidental  interLATA  services  from  the 
section  272  separate  affiliate 
requirements. 

43.  Section  272(a)(2)(B)(iii)  exempts 
from  "origination  of  interLATA 
telecommunications  services"  for  which 
a  separate  affiliate  is  required 
"previously  authorized  activities 
described  in  section  271(0."  We  seek 
comment  on  whether,  in  light  of  section 
272(h),  Congress  intended  section 
272(a)(2)(B)(iii)  to  grant  a  permanent 
exemption  for  previously  authorized 
activities  from  the  separate  effiliate 
requirements  of  section  272. 

44.  Wo  note  that  section 
272(a)(Z)(B)(iii)  refers  to  "previously 
authorized  activities"  as  defined  in 
section  271(0,  which  includes 
manufacturing  activities  and  interLATA 
information  services.  We  also  note  that 
section  272(a)(2)(A)  and  (C)  expressly 
require  the  BOCs  to  engage  in 
manubcturing  activities  and  the 
provision  of  InterlATA  information 
services  in  accordance  with  section  272. 
Therefore,  we  seek  comment  on  whether 
sections  272(a)(2)(A)  and  (C),  in 
combination  with  section  272(h), 
require  that  BOCs  come  into  compliance 
with  section  272,  within  one  year  of  the 
dale  of  passage  of  the  1996  Act,  with 
respect  to  any  manufacturing  activities 
or  interLATA  information  services  in 
which  they  were  engaged  on  the  date  of 
passage.  We  seek  comment,  in 
particular,  on  whether  Congress 
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intended  to  treat  previously  authorized 
manufacturing  and  interLATA 
information  services  differently  from 
previously  authorized  interLATA 
telecommunications  services. 

45.  Subject  to  the  exceptions 
discussed  in  the  preceding  paragraphs, 
section  272  safeguards  apply  to 
interLATA  telecommunications  services 
which  originate  within  a  BOC's  region. 
Section  271(i)(l)  defines  an  in-region 
state  as  "a  State  in  which  a  Bell 
operating  company  or  any  of  its 
affiliates  was  authorized  to  provide 
wireline  telephone  exchange  service 
pursuant  to  the  reorganization  plan 
approved  under  the  AT&T  0>nsent 
I]ecree,  as  in  effect  on  the  day  before  the 
date  of  enactment  of  the 
Telecommimicalions  Act  of  1996." 
Section  153(4)(B)  indicates  that  the 
definition  of  a  BCX  includes  "any 
successor  or  assign  of  any  such 
company  that  provides  vrireline 
telephone  exchange  service."  We  note 
that  two  pairs  of  BOCs  have  proposed  to 
merge  their  operations  (through  both 
mergers  and  acquisitions).  If  these  or 
other  mergers  among  the  BOCs  are 
completed,  we  believe,  pursuant  to 
section  1S3(4)(B),  that  the  in-tegion 
states  of  the  merged  entity  shall  include 
all  of  the  in-region  states  of  each  of  the 
BOCs  involved  in  the  merger.  We  seek 
comment  on  this  interpretation.  We  are 
concerned,  however,  that  our  existing 
and  proposed  safeguards  may  not  be 
sufficient  to  address  potential  concerns 
about  the  practices  of  proposed  merger 
partners  during  the  pendency  of  the 
merger.  Specifically,  a  BtX  could 
potentially  discriminate,  during  this 
period,  in  favor  of  the  interLATA 
affiliate  of  the  B(X:'s  future  merger 
partner  that  is  offering  service  in  the 
BCX's  in-region  area.  Therefore,  we  seek 
comment  on  what  effect,  if  any,  the 
entry  into  a  merger  agreement  by  two  or 
more  of  the  BOCs  has  upon  the 
application  of  the  section  271  and  272 
non-accounting  separate  affiliate  and 
nondiscrimination  requirements  to  the 
BOCs  that  are  parties  to  the  agreement, 
and  what,  if  any,  additional  safeguards 
are  required  to  ensure  that  these  BOCs 
do  not  provide  the  affiliates  of  their 
merger  partners  with  an  unfair 
competitive  advantage  during  the 
pendency  of  their  merger  agreement.  We 
note  also  the  possibility  that  the  BOCs 
may  enter  into  joint  ventures  for  the 
provision  of  interLATA  services.  We 
seek  comment  regarding  what  effect,  if 
any,  joint  venture  arrangements 
involving  two  or  mote  of  the  BCX^  have 
upon  the  application  of  the  section  271 
and  272  requirements  to  those  BOC:s. 


C.  InterLATA  Information  Services 

46.  The  MF)  originally  barred  the 
BCX^s  from  providing  information 
services.  This  restriction  was 
subsequently  narrowed,  and  then 
eliminated  entirely  in  1991.  As  a 
consequence,  the  BOCs  were  providing 
information  services  at  the  time  the 
1996  Act  became  law.  We  note  that, 
although  the  1996  Act  distinguishes 
between  in-region  interLATA 
telecommunications  services  and  out-of- 
region  interLATA  telecommtmicatioos 
services,  no  such  distinction  is  made 
with  respect  to  interLATA  information 
services.  The  1996  Act  defines 
"interLATA  service"  as  referring  to 
telecommunications  service.  Thus, 
where  the  1996  Act  draws  distinctions 
between  in-region  and  out-of-region 
"interlATA  services,"  as  it  does  in 
section  271(b),  these  distinctions  do  not 
apply  to  information  services. 
Specifically,  section  272(a)(2)(B)  exc»pts 
out-of-region  interLATA 
telecommunications  services  described 
in  section  271(b)(2)  frx)m  the  section  272 
separate  affiliate  requirements.  By 
contrast,  section  272(a)(2)(C)  states  that 
a  separate  affiliate  is  required  to  provide 
"(ijnterLATA  information  services, 
other  than  electronic  publishing  (as 
defined  in  section  274(h)|  and  alarm 
monitoring  services  (as  defined  in 
section  275(e))."  Based  on  the  statutory 
language,  we  tentatively  conclude  that 
the  BOCs  must  provide  interLATA 
information  services  through  a  separate 
affiliate,  regardless  of  wheuier  these 
services  are  provided  in-region  or  out- 
of-region.  We  seek  comment  on  this 
tentative  conclusion. 

1.  Definition  of  "Information  Services" 

47,  The  1996  Act  defines 
"information  service"  as  "the  offering  of 
a  capability  for  generating,  acquiring, 
storing,  transforming,  processing, 
retrieving,  utilizing,  or  making  available 
information  via  telecommimicalions, 
and  includes  electronic  publishing,  but 
does  not  include  any  use  of  any  such 
capability  for  the  management,  control, 
or  operation  of  a  telecommimications 
system  or  the  management  of  a 
telecommunications  service."  We  seek 
comment  on  what  services  are  included 
in  the  statutory  definition  of 
information  services.  In  this  regard,  we 
note  that  in  the  Computer  lU 
proceeding,  the  Commission  established 
rules  for  BCXD  provision  of  "enhanced 
services,"  pursuant  to  which  the  BOCs 
were  permitted  to  provide  certain 
enhanced  services  prior  to  the  passage 
of  the  1996  Act. 

48.  The  Commission's  existing 
regulatory  framework  distinguishes 


between  "basic"  services  and 
"enhanced"  services.  Basic  services  ara 
common  carrier  transmission  services, 
and  are  subject  to  Title  II  regulation. 
Enhanced  services,  which  combine 
common  carrier  services  with  non- 
common  carrier  services,  are  not  subject 
to  Title  II  regulation.  Under  the 
Commission's  rules,  the  term  "enhanced 
services"  refers  to  "services,  offered 
over  common  carrier  transmission 
bcilities  used  in  interstate 
communications,  which  employ 
computer  processing  applications  that 
act  on  the  format,  content,  code, 
protocol  or  similar  aspects  of  the 
subscriber's  transmitted  information; 
provide  the  subscriber  additional, 
different,  or  restructured  information:  or 
involve  subscriber  interaction  with 
stored  information." 

49.  We  seek  comment  on  whether  all 
activities  that  the  Commission  classifies 
as  "enhanced  services"  fall  within  the 
statutory  definition  of  "information 
service."  Prior  to  passage  of  the  1996 
Act,  neither  the  Commission  nor  the 
MFJ  court  resolved  the  question  of 
whether  enhanced  services  were 
equivalent  to  information  services  under 
the  MF}.  We  note  that  the  Joint 
Explanatory  Statement  states  that  the 
definition  of  "information  services" 
used  in  the  1996  Act  was  based  on  the 
definition  used  in  the  MF].  If  parties 
contend  that  "information  services" 
differ  fiKtm  "enhanced  services"  in  tmy 
regard,  they  should  identify  the 
distinctions  that  should  be  drawn 
between  the  two  categories,  describe 
any  overlap  between  the  two  categories, 
and  delineate  the  particular  services 
that  would  come  within  one  category 
and  not  the  other. 

2.  InterLATA  Nature  of  Information 
Services 

50.  Section  272(a)(2)(C)  requires  that 
a  BOC  provide  interLATA  information 
services  only  through  a  separate 
affiliate.  In  contrast,  the  1996  Act  does 
not  establish  any  separate  affiliate 
requirement  for  the  provision  of 
intralATA  information  services.  Under 
the  Commission's  existing  regulatory 
scheme,  enhanced  services  have  not 
been  regulated  under  Title  D.  Thus,  the 
Commission  previously  has  not  made  a 
regulatory  distinction  between 
intrsLATA  and  interLATA  information 
services,  as  the  1996  Act  now  does. 

51.  In  order  to  determine  which 
activities  are  subject  to  the  separate 
affiliate  requirement,  we  invite  parties 
to  comment  on  how  we  should 
distinguish  between  an  interLATA 
information  service  and  an  intiaLATA 
information  service.  In  general.  BCX 
provision  of  information  services 
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involves  both  basic  underlying 
transmission  components,  which 
transmit  end-user  information  without 
change  in  the  form  or  content  of  the 
information,  and  enhanced  or 
information  service  functionality,  which 
generates,  acquires,  stores,  transforms, 
processes,  retrieves,  utilizes  or  makes 
available  end-uaer  information.  We  seek 
comment  regarding  whether  an 
information  service  (such  as  voicemail) 
should  be  considered  an  interLATA 
service  only  when  the  service  actually 
involves  an  interLATA 
telecommunications  transmission 
component.  In  the  alternative,  should 
we  classify  as  an  interLATA  information 
service  any  information  service  that 
potentially  involves  an  interLATA 
telecommunications  transmission 
component  (e.g.,  the  service  can  be 
accessed  across  LATA  boundaries)?  We 
ask  parties  to  comment  with  specificity 
upon  the  types  of  services  that  should 
be  classified  as  interLATA  or  intraLATA 
information  services. 

52.  We  further  request  comiment 
regarding  whether  and  how  the  manner 
in  which  a  BOC  structures  its  provision 
of  an  information  service  affects 
whether  the  service  is  classified  as 
interLATA.  and  thus  subject  to  the 
separate  achate  and  nondiscrimination 
requirements  of  the  Communications 
Act.  For  example,  if  the  non- 
transmission  computer  facilities  that< 
BOC  uses  to  provide  an  information 
service  are  located  in  a  different  LATA 
from  the  end-user,  should  that  service 
be  classified  as  an  interLATA 
information  service?  Alternatively,  must 
an  interLATA  information  service 
incorporate  non-transmission 
components  or  functionalities  that  are 
located  in  different  LATAs? 

53.  We  seek  comment  on  the 
relevance  of  what  BOCs  have  done  in 
the  past  in  determining  now  what 
activities  may  only  be  offered  through  a 
separate  afGUate.  We  note  that,  prior  to 
the  1996  Act.  some  BOCs  received  MF) 
waivers  in  order  to  employ  transmission 
services  that  crossed  LATA  boundaries 
for  the  provision  of  certain  enhanced 
services.  We  seek  comment  regarding 
whether  the  fact  that  a  BOC  in  the  past 
applied  for  or  received  an  MF]  waiver 
for  the  provision  of  a  particular 
enhanced  service  presumptively  renders 
that  service  an  interLATA  information 
service  subject  to  the  separate  affiliate 
requirements  of  section  272. 

54.  All  of  the  BOCs  currently  are 
providing  enhanced  services  in  some  or 
alt  of  their  in-region  states,  pursuant  to 
comparably  efficient  interconnection 
(CEI)  plans  approved  by  the 
Conmiission's  Common  Carrier  Bureau. 
Because  the  MF7  barred  BOC  provision 


of  interLATA  services,  we  seek 
comment  regarding  whether,  when  a 
BOC  has  not  applied  for  or  received  an 
MF)  waiver  to  provide  a  particular 
enhanced  service,  but  instead  is 
providing  that  enhanced  service 
pursuant  to  a  CEI  plan  approved  prior 
to  the  enac-tment  of  the  1996  Act,  we 
should  piesume  that  enhanced  service 
to  be  an  intraLATA  information  service 
that  is  not  subject  to  the  separate 
affiliate  requirements  of  section  272.  To 
the  extent  that  existing  services  offered 
pursuant  to  approved  CEI  plans  are  not 
subject  to  section  272.  we  seek  comment 
regarding  whether  passage  of  the  1996 
Act  directly  or  indirectly  affects  how  we 
should  tieat  such  services. 

3.  Impact  of  the  1996  Act  on  Existing 
Commission  Requirements  for 
Information  Services 

55.  Because  the  1996  Act  does  not 
establish  regulatory  requirements  for 
BOC  provision  of  intral^TA 
information  services,  we  conclude  that, 
with  respect  to  these  services,  our 
existing  Computer  U,  Computer  IB,  and 
ON  A  requirements  remain  in  place  to 
the  extent  that  they  are  consistent  with 
the  1996  Act.  The  Commission 
developed  those  requirements  to 
address  the  same  concerns  that  Congress 
sought  to  address  through  the 
establishment  of  separate  affiliate  and 
nondiscrimination  requirements  in 
sections  Z71  and  272.  We  note  that  the 
combination  of  our  Computer  It, 
Computer  III,  and  ON  A  proceedings 
established  various  unbundling  and 
interconnection  requirements  for  BOC 
provision  of  enhanced  services.  Under 
Computer  II,  the  BOCs  and  other 
facilities-based  f:arriers  must  unbundle 
their  basic  services  from  their  enhanced 
services.  Under  Computer  III  ani  ONA, 
the  BOCs  must  further  imbundle  the 
manner  in  which  they  provide  basic 
services  and  make  these  imbundled 
basic  services  available  to  competing 
ESPs.  Under  our  rules,  these 
interconnection  and  unbundling 
requirements  associated  with  the 
provision  of  enhanced  services  continue 
to  apply  to  the  BOCs  regardless  of 
whether  they  provide  enhanced  services 
on  an  integrated  or  a  separated  basis. 

56.  We  conclude  that  we  should 
continue  to  enforce  those  existing 
Computer  II,  Computer  III.  and  ONA 
requirements  that  are  consistent  with 
the  1996  Act.  and  we  ask  commenters 
to  specify  whether,  and  to  what  extent, 
the  existing  requirements  are 
inconsistent  with  the  1996  Act.  If 
parties  contend  that  the  statute 
supersedes  our  Computer  n.  Computer 
III,  and  ONA  unbundling  and 
interconnection  requirements  for  BOC 


provision  of  intraLATA  information 
services,  they  should  identify  the 
specific  provisions  of  section  271  and 
272  that  they  believe  supersede  our 
requirements,  as  well  as  the  specific 
unbundling  and  interconnection 
requirements  they  believe  these 
provisions  impose  upon  the  BOCs. 

57.  We  recognize  that  some  of  the 
anticompetitive  concerns  we  sought  to 
address  through  the  establishment  of  the 
Computer  II,  Computer  III,  and  ONA 
requirements  may  now  be  addressed  by 
new  statutory  provisions  or  by  the 
anticipated  competition  that 
implementation  of  the  statute  should 
foster.  We  consequently  seek  comment 
on  which,  if  any,  of  our  Computer  II, 
Computer  III,  and  ONA  rules  may  have 
been  rendered  unnecessary  by  the  1996 
Act.  Parties  should  also  address  the 
possible  impact  of  the  statutory 
requirements  on  our  pending  Computer 
W  Further  Remand  Proceedings- 

D.  Overlap  Between  InterLATA 
Information  Services  and  Services 
Subject  to  Other  Statutory  Requirements 

58.  Under  the  1996  Act.  electronic 
publishing  is  specifically  included 
within  the  category  of  information 
services.  InterLATA  provision  of 
electronic  publishing,  however,  is 
specifically  exempted  from  the  separate 
affiliate  requirements  of  section  272. 
Instead,  section  274  establishes  specific 
separate  affiliate  and  nondiscrimination 
requirements  which  apply  to  the 
provision  of  electronic  publishing 
services  by  the  BOCs. 

59.  The  1996  Act  defines  "electronic 
publishing"  to  mean: 

the  dissemination,  provision,  publication,  or 
salfl  to  an  unaffiliated  entity  or  person,  of  any 
one  or  mora  of  the  following-,  news 
(including  sports);  entertainment  (other  then 
interactive  games);  business,  financial,  legal, 
consumer,  or  credit  materials;  editorials, 
columns,  or  features;  advertising;  photos  or 
images;  archival  or  research  material;  legal 
notices  or  public  records:  scientific, 
educational,  instructional,  technical, 
professional,  trade,  or  other  literary 
materials:  or  other  like  or  similar 
infannation. 

The  1996  Act  lists  specific  services  that 
do  not  fell  within  the  definition  of 
electronic  publishing.  These  excepted 
services  include,  among  other  things: 
common  carrier  provision  of 
telecommxmications  service, 
information  access  service,  information 
gateway  service,  voice  storage  and 
retri-ival,  electronic  mail,  certain  data 
and  transaction  processing  services, 
electronic  billing  or  advertising  of  a 
BOC's  regulated  telecommunications 
services,  language  translation  or  data 
format  conversion,  "white  pages" 
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directory  assistance,  caller  identification 
services,  repair  and  provisioning 
databases,  credit  cord  and  billing 
validation  for  telephone  company 
operations,  911-E  and  other  emergency 
assistance  databases,  video 
programming  and  full  motion  video 
entertainment  on  demand. 

60.  We  will  exaiqine  the  meaning  of 
the  phrase  "electronic  publishing"  in 
greater  depth  in  a  separate  proceeding 
on  the  section  274  separate  affiliate  and 
nondiscrimination  requirements.  For 
the  purposes  of  this  proceeding,  we  seek 
comment  in  order  to  distinguish 
information  services  that  are  subject  to 
the  section  272  requirements  firoiii 
electronic  publishing  services  that  are 
subject  to  the  section  274  requirements. 
We  anticipate  that  this  issue  will  arise 
with  respect  to  services  that  are  neither 
clearly  encompassed  by  the  statutory 
definition  of  "electronic  publishing" 
nor  specifically  listed  in  the  delineated 
exceptions  to  that  definition.  We  seek 
comment  on  whether,  where  such 
classification  questions  arise,  we  should 
classify  as  "electronic  publishing" 
services  those  services  for  which  the 
carrier  controls,  or  has  a  financial 
interest  in,  the  content  of  information 
transmitted  by  the  service.  We  note  that 
under  the  MF),  "electronic  publishing" 
was  defined  as  "the  provision  of  any 
information  which  a  provider  or 
publisher  has,  or  has  caused  to  be 
ariginaled,  authored,  compiled, 
collected,  or  edited,  or  in  which  he  has 

a  direct  or  indirect  financial  or 
proprietary  interest,  and  which  is 
disseminated  to  an  unaffiliated  person 
through  some  electronic  means."  United 
States  v.  IVestem  Elec.  Co.,  552  F.  Supp. 
131. 178. 181  (D.D.C.  1982). 

61.  The  1996  Act  defines 
"teiemessaging"  as^'voice  mail  and 
voice  storage  and  retrieval  services,  any 
live  operator  services  used  to  record, 
transcribe,  or  relay  messages  (other  than 
telecommunications  relay  services),  and 
any  ancillary  services  offered  in 
combination  with  these  services."  We 
tentatively  conclude  that  teiemessaging 
is  an  information  service.  Unlike 
electronic  publishing  and  alarm 
monitoring  services,  which  are 
information  services  that  are  specifically 
exempted  fi-om  the  section  272(a) 
separate  affiliate  requirements,  BOC 
provision  of  teiemessaging  services  is 
not  specifically  exempted  bom  these 
requirements.  Therefore,  we  tentatively 
conclude  that  BOC  provision  of 
teiemessaging  on  an  interLATA  basis  is 
subject  to  the  section  272(a)  separate 
affiliate  requirements,  in  addition  to  the 
section  260  safeguards,  which  apply  to 
all  incumbent  LECs.  including  the 


BOCs.  We  seek  comment  on  this 
tentative  conclusion. 

IV.  Structural  Separalian  Requiianeab 
of  Section  272 

62.  Section  272(b)  of  the 
Communications  Act  establishes  five 
structural  and  transactional 
requirements  for  the  separate  affiliate 
(or  affiliates)  established  pursuant  to 
section  272(a).  Specifically,  the  1996 
Act  requires  that  the  separate  affiliate: 

(1)  shall  operate  independently  from  the 
IBOCI; 

(2)  shall  maintain  books,  records,  and 
accounts  in  the  manner  prescribed  by  the 
Commisaion  which  shall  be  separate  from  the 
books,  records,  and  accounts  maintained  by 
the  (BOCl  of  which  it  is  an  affiliate: 

[3]  shall  have  separate  officers,  directors, 
and  employees  bom  the  IBOCI  of  which  it  is 
an  affiliate: 

(4)  may  not  obtain  credit  under  any 
arrangement  that  would  pemiit  a  creditor, 
upon  defeult,  to  liave  recourse  to  the  assets 
ufthe  IBOCI:  and 

(5)  shall  conduct  all  transactions  with  the 
IBCX^j  of  which  it  is  an  affiliate  on  an  arm's 
length  basis  with  any  such  transadions 
reduced  to  writing  and  available  for  public 
inspection. 

We  discuss  each  of  these  requirements 
below. 

63.  We  note  that  section  272(a)(1) 
requires  a  BOC  to  provide  services 
subject  to  the  section  272  separate 
affiliate  requirements  through  "one  or 
more  affiliates."  As  we  tentatively 
concluded  above,  a  BOC  may,  if  it 
chooses,  conduct  all.  or  some 
combination,  of  its  manufacturing 
activities.  interLATA 
telecommunications  services,  and 
interLATA  information  services  in  a 
single  separate  affiliate.  A  BOC's 
potential  incentive  and  ability  to  favor 
its  affiliate  and  to  improperly  allocate 
costs  may  vary,  however,  depending  on 
the  activity  involved.  For  this  reason, 
the  structural  and  transactional 
requirements  of  section  272(b)  may  need 
to  be  implemented  differently  with 
respect  to  the  three  activities 
enumerated  in  the  statute.  We  seek 
comment  on  whether  the  1996  Act 
permits  us  to,  and  if  so,  whether  we 
should,  interpret  or  apply  any  of  the 
section  272(b)  requirements  differently 
vrith  respect  to  BOC  provision  of 
services  regulated  under  Title  n 
(namely,  provision  of  interLATA 
lelecommimications  services)  as 
opposed  to  nonregulated  activities 
(namely,  manufacturing  and  interLATA 
information  services).  In  addition,  we 
seek  comment  on  how  such  different 
regulatory  requirements  could  be 
imposed  on  the  three  activities  if  all 
tfaiee  are  provided  through  one  affiliate. 


A.  Section  272(bKl) 

64.  Section  272(bMl)  states  that  the 
separate  affiliate  "shall  operate 
independently  from  the  |BOC|."  The 
1996  Act  does  not  elaborate  on  the 
meaning  of  the  phrase  "operate 
independently."  Under  principles  of 
statutory  construction,  a  statute  should 
be  interpreted  so  as  to  give  effect  to  earii 
of  its  provisions.  Accordingly,  we 
tentatively  conclude  that  we  should 
interpret  the  "operate  independently" 
requirement  in  section  27Z(b)(l)  as 
imposing  requirements  beyond  thoae 
listed  in  subsections  272(b)(2)-(5).  We 
seek  comment  on  this  tentative 
conclusion.  We  also  seek  comment  on 
what  requirements  the  Commia 
should  adopt  to  implement  the  s 
requirement  that  affiliates  operate 
independently. 

65.  In  the  Computer  11  proceedia^  Ike 
Commission  required  AT&T  to  pi  ii  siJi 
CPE  and  enhanced  services  through 
separate  subsidiaries.  The  CommisaiaB 
extended  the  Computer  II  requiremeaAi 
to  the  BOCs  after  divestiture.  Computer 
II  mandated  "maximiun  separation." 
based  on  a  determination  that  structural 
separation  was  an  effective  means  of 
ensuring  that  the  BOCs  treated 
unaffiliated  F,SPs  and  CPE  vendors 
identically  to  their  own  affiliated 
enhanced  service  and  CPE  operations. 
Under  Computer  II.  the  BOC's  enhanced 
services  subsidiary  could  not  construct, 
own,  or  operate  its  own  transmission 
facilities,  and  was  required  to  obtain 
basic  transmission  capacity  from  the 
regulated  carrier  pursuant  to  tariff.  In 
addition,  the  Commission  prohibited 
the  regulated  entity  and  unregulated 
subsidiaries  from  using  in  common  any 
leased  or  owned  physical  space  or 
property  on  wbidi  was  located 
transmission  equipment  or  facilitiea 
used  to  provide  basic  tran&missioa 
services.  In  Computer  II,  the 
Commission  also  required  the  BOC  to 
provide  unregulated  services  through 
computer  facilities  that  were  sepatsle 
firom  those  used  to  provide  regulated 
services.  In  addition,  the  Commission 
prohibited  the  regulated  entity  and  the 
uiuegulated  subsidiaries  from 
developing  software  for  each  other.  In 
Computer  II.  the  Commission  also 
prohibited  a  subsidiary  that  provided 
both  CPE  and  enhanced  services  bom 
marketing  any  other  equipment  to 
affiliated  entities — e.g.,  transmission  or 
other  network  equipment.  We  noted, 
however,  that  BOC  manufacturing 
affiliates  could  continue  to  sell  directly 
to  affiliated  carriers. 

66.  In  the  Competitive  Carrier 
proceeding,  the  Commission  also 
established  certain  separation 
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requiramenU  Out  independent  LECi 
need  to  meet  in  order  to  be  regulated  as 
non^dominant  in  the  provision  of 
interstate  interexchange  services.  These 
requirements  are  lesa  stringent  than  the 
Computer  U  separate  subsidiary 
raquiraments.  In  Competitive  Carrier, 
the  Commission  required,  in  order  for 
independent  LECs  to  be  non-dominant, 
that  they  provide  interstate 
intSTOXchange  services  through  an 
affiliate  and  that  the  affiliate:  1) 
m»iiit«in  separate  books  of  account;  2) 
not  jointly  own  transmission  or 
switching  bcilities  with  the  exchange 
telephone  company;  and  3)  obtain  any 
exchange  telephone  company  services  at 
tariOed  rates  and  conditions.  We  seek 
comment  on  whether  the  "operate 
independently"  requirement  in  section 
272(b)(1)  should  be  interpreted  as 
imposing  one  or  more  of  the  separation 
requirements  established  in  Computer  n 
ot  Competitive  Carrier. 

67.  We  note  that  section  274(b)  states 
that  "|b]  separated  affiliate  or  electronic 
publishing  joint  venture  shall  be 
operated  independently  from  the 
[BOCl."  and  then  prescribes  specific 
activities  tliat  the  electronic  publishing 
affiliate  can  and  cannot  perform.  We 
seek  comment  on  the  relevance  of  the 
"operated  independently"  requirement 
in  section  274(b)  when  construing  what 
Congress  intended  in  section  272(b)(1). 
For  example,  among  other  restrictions, 
section  274(b)  prohibits  a  BOG  &om 
"perform[ing]  hiring  or  training  of 
personnel  on  behalf  of  a  separated 
affiliate,"  as  well  as  "performling] 
research  and  development  on  behalf  of 
a  separated  affiliate." 

B.  Section  272(b)(2) 

88.  Section  272(b)(2)  states  that  the 
affiliate  shall  maintain  separate  books, 
records,  and  accounts  in  Uie  maimer 
prescribed  by  the  Commission.  As  noted 
above,  we  will  address  the 
implementation  issues  associated  with 
this  section  in  a  separate  rulemaking. 

C  Section  272(b)(3) 

89.  Secticm  272(b)(3)  states  that  the 
affiliate  "shall  have  separate  officers, 
directors,  and  employees  bom  the 
(BOCl  of  which  it  is  an  affiliate."  In 
Computer  11,  the  Commission  required 
the  separate  subsidiary  to  have  its  own 
operating,  marketing,  installation,  and 
maintenance  persotmel  for  the  services 
and  equipment  it  offered./  Under 
Computer  II,  however,  the  Commission 
permitted  certain  administrative 
services  to  be  shared  on  a  cost 
reimbursable  basis.  Specifically,  the 
Commission  permitted  the  sharing  of 
the  following  administrative  services: 
accounting,  auditing,  legal  services. 


personnel  recruitment  and  management, 
finance,  tax,  insurance,  and  pension 
aorvices.  We  tentatively  conclude  that 
section  272(b)(3)  prohibits  the  sharing  of 
in-house  functions  such  as  operating, 
installation,  and  maintenance 
personnel,  including  the  sharing  of 
administrative  services  that  are 
permitted  under  Computer  U  if  those 
services  are  performed  in-bouse.  We 
seek  comment  on  whether  section 
272(b)(3)  prohibits  the  BOC  and  an 
affiliate  from  sharing  the  same  outside 
services,  such  as  insurance  or  pension 
services.  We  also  seek  comment  on  what 
other  types  of  personnel  sharing  may  be 
prohibited  by  section  272(b)(3). 

D.  Section  272(bX4) 

70.  Section  272(b)(4)  states  that  the 
affiliate  "nuy  not  obtain  credit  imder 
any  arrangement  that  would  permit  a 
creditor,  upon  default,  to  have  recourse 
to  the  assets  of  the  [HOC]."  This 
restriction  appears  to  be  designed  to 
protect  stibscribers  to  a  BOC's  exchange 
and  exchange  access  services  from 
bearing  the  cost  of  default  by  BCX: 
affiUates.  We  tentatively  conclude  that  a 
BOC  may  not  co-sign  a  contract,  or  any 
other  instrument  with  a  separate 
affiliate  that  would  allow  the  affiliate  to 
obtain  credit  in  a  manner  that  violates 
section  272(b)(4).  We  seek  comment  on 
this  tentative  conclusion  and  on  what 
other  types  of  activities  are  prohibited 
by  this  provision.  Parties  are  invited  to 
comment  on  whether  we  should 
establish  specific  requirements 
regarding  the  types  of  activities  that  are 
contemplated  by  arrangements  that  are 
consistent  with  the  requirements  of 
section  272(b)(4).  To  the  extent  that 
there  are  a  range  of  optioiu.  we  seek 
comment  on  the  relative  costs  and 
benefits  of  each. 

E.  Section  272(bXS) 

71.  Section  272(b)(5)  states  that  the 
affiliate  "shall  conduct  all  transactions 
with  the  [BOCl  of  which  it  is  an  affiliate 
on  an  arm's  length  basis  with  any  such 
transactions  reduced  to  writing  and 
available  for  public  inspection."  As 
previously  noted,  we  will  address  the 
implementation  issues  associated  with 
this  accounting  requirement  in  a 
separate  rulemaking  We  seek  comment, 
however,  in  this  NPRM  about  whether 
implementation  of  the  "arm's  length" 
requirement  specified  in  section 
272(b)(S)  necessitates  any  non- 
accounting  safeguardi. 


V.  NoodiscriraiBatiosi  Safeguards 

A.  NondisaiminaHon  Provitiom  of 
Section  272 

72.  After  a  BOC  affiliate  enters 
competitive  markets,  that  BOC  will 
become  subject  to  the  economic 
incentives  of  the  mari;etplace  and 
therefore  may  have  an  incentive  to  favor 
its  competitive  affiliate  or  to  take 
actions  that  could  weaken  the  affihate's 
rivals.  As  previously  noted,  a  BOC's 
control  of  essential  local  exchange 
facilities  provides  a  BOC  with  the 
opportunity  to  take  these  actions.  In 
brief,  a  BOC  could  provide  inferior 
service  to,  charge  higher  prices  to, 
withhold  cooperation  from,  or  fail  to 
share  information  with  its  rivals  in 
competitive  markets.  If  a  BOC  were  to 
provide  inferior  service  to  a  rival,  the 
quality  of  the  rival's  interLATA 
telecommunications  service  or 
information  service  would  be  degraded, 
TTulting  the  rival  less  attractive  to 
customers  and  lowering  the  prices  the 
rival  could  charge.  If  a  BOC  were  to 
charge  higher  prices  to  the  rival,  the 
rival  would  have  to  charge  higher  prices 
to  customers  and  consequently  lose 
market  share  or  accept  lower  profits.  In 
another  example,  a  BOC  could  possibly 
withhold  cooperation  from  an 
interexchange  carrier  tiiat  needs  the 
BOC's  assistance  to  introduce  an 
irmovative  new  service,  until  the  BOC's 
affiliate  is  ready  to  initiate  the  same 
irmovative  service.  A  BOC  could  also 
share  information  with  its 
manufacturing  affiliate  or  set  standards 
that  enable  its  manufacturing  affiliate  to 
produce  equipment  at  a  lower  cost  or 
with  superior  compatibility  with  the 
BOC's  network  as  compared  to  that  of 
competing  manufacturers.  A  BOC's 
behavior  in  one  area  could  afiact  a  rival 
in  its  provision  of  multiple  services.  For 
example,  a  BOC's  provision  of  degraded 
local  service  could  afisct  the  rival's 
provision  of  telecommunications  and 
inframation  services. 

73.  Sections  272(c)(1)  and  (e)  set  forth 
nondiscrimination  safeguards  that  apply 
to  BOC  provision  of  manufacturing. 
interLATA  telecommunications 
services,  and  interLATA  information 
services.  Section  272(c)(1)  sets  forth 
broad  nondiscrimination  safeguards  that 
govern  a  BOC's  dealings  with  its  section 
271(a)  affiliate  and  is  subject  to  the 

f  sunset  provisions  set  forth  in  section 
272(f).  Section  272(e),  on  the  other 
hand,  establishes  more  specific  duties 
that  must  be  fulfilled  by  the  BOC  and  iU 
affiliates  that  are  subject  to  section 
251(c),  and  is  specifically  excepted  firom 
the  sunset  provisions  that  apply  to  the 
other  requirements  in  section  272.  We 
seek  comment  on  whether,  before 
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sunset,  the  non-accounting 
requirements  of  section  272(e)  are 
subsumed  completely  within  the 
requirements  of  section  272(c)(1).  In 
addition,  we  invite  parties  to  comment 
on  any  additional  interplay  between 
sections  272(c)(1)  and  272(e)  that  are  not 
specifically  addressed  below. 

74.  A  number  of  terms  and 
requirements  in  section  272(c)(1) 
overlap  with  the  temu  and 

.  requirements  of  section  272(e)(l)-(4).  hi 
addition,  some  of  these  terms  appear  in 
other  sectioiu  of  the  1996  Act.  in 
particular,  section  251.  We  seek 
comment  on  the  interplay  between  the 
definitions  of  the  terms  "services," 
"hcilities,"  and  "infcHmatian"  in 
various  subsections  of  272.  and  between 
section  272  and  section  2Sl(c).  We  seek 
comment  on  what  regulations,  if  any, 
are  necessary  to  clarify  the  types  or 
categories  of  services,  facilities,  or 
information  that  ihust  be  made  available 
under  section  272(c)(1)  and  (e)  in  light 
of  section  25 1(c).  In  particular,  we  seek 
comment  on  whether  Congress  meent 
something  different  by  the  terms 
"services"  and  "fedlities"  as  used  in 
section  271(c)(1)  and  (e).  Additionally, 
variations  on  some  of  these  terms 
appear  in  the  four  subsections  of  section 
272(e),  and  we  seek  comment  on  the 
significance  of  these  differences.  We 
seek  conmient  on  whether  further 
defining  these  terms,  and  the  term 
"goods,"  would  enable  competing 
providers  to  detect  violations  of  this 
section  by  enabling  them  to  compare 
more  accurately  a  BOC's  treatment  of  its 
affiliates  with  a  BOC's  treatment  of 
tmafflliated  competing  ptovidere.  We 
note  that,  for  example,  a  requesting 
entity  may  have  equipment  with 
different  technical  specifications  bom  a 
BOC  affiliate's  equipment.  Therefore, 
we  further  seek  comment  on  whether 
the  terms  of  sections  272(c)(1)  and  (e) 
could  be  construed  to  require  a  BOC  to 
provide  a  requesting  entity  with  a 
quality  of  service  or  functional  outcome 
identical  to  that  provided  to  its  affiliate 
even  if  this  would  require  the  BOC  to 
provide  goods,  facilities,  services,  or 
information  to  the  requesting  entity  that 
are  diSsrent  bom  those  provided  to  the 
BOC  affiliate. 

75.  The  1996  Act  allows  certain 
entities  to  interconnect  with  the  local 
exchange  carrier's  network  and  to 
"acquire  access  to  network  elements  on 
an  unbundled  basis"  under  just, 
reasonable,  and  nondiscriminatory 
terms  and  conditions."  In  Computer  M, 
the  Commission  imposed  unbundling 
and  interconnection  requirements 
which  allowed  ESPs  to  acquire 
unbundled  basic  services  bom  the 
BOCs,  AT&T,  and  GTE  in  order  to 


provide  enhanced  services.  Sections 
272(c)(1)  and  272(e)  require  that  varying 
categories  of  entities  receive 
nondiscriminatory  treatment  bom  the 
BOCs.  The  unbundling  required  by  our 
Computer  III  and  ONA  rules,  and  the 
provisions  of  sections  251,  27Z(c)(t), 
and  272(e)  are  all  available  to  different 
categories  of  entities.  We  seek  comment 
on  the  impact  of  the  variations  between 
these  categories  of  entities  when 
implementing  sections  272(c)(1)  and  (e), 
and  the  applicability  of  these  sections  to 
ESPa  that  are  currently  able  to  obtain 
unbundled  network  services  under 
CbniputeriDand  ONA. 

B.  Applicability  of  Pre-Existing 
Nondiscrimination  Requirements 

76.  Although  the  1996  Act  imposes 
specific  noodisarimination 
requirements  on  BOCs  and  their  section 
272(a)  affilfates,  we  note  that  certain 
statutory  provisions  that  predate  the 
1996  Act  also  impose  nondiscrimination 
requirements  on  all  common  carriers. 
Under  section  201,  all  common  carriere 
have  a  duty  "to  establish  physical 
connections  with  other  carriera,"  and  to 
furnish  telecommunications  services 
"upon  reasonable  request  therefor." 
Section  201  also  requires  that  "lalll 
charges,  practices,  classifications,  and 
regulations .  .  .  shall  be  just  and 
reasonable."  In  addition,  section  202 
makes  it  unlawful  for  any  common 
carrier  "to  make  any  unjust  or 
iwreasonable  discrimiruition  in  charges, 
practices,  classifications,  regulations, 
facilities,  or  services,"  or  "to  make  or 
give  any  unreasonable  preference  or 
advantage  to  any  particular  person,  class 
of  persons,  or  locality."  Pursxiant  to 
these  statutory  provisions,  the 
Commission  established  requirements 
for  interconnection  between  local 
exchange  carriers  and  interexchange 
telecommunications  service  providere, 
and  for  interconnection  between  BOCs 
and  ESPs.  We  seek  comment  on  the 
relationship  between  the 
nondiscrimination  obligations  imposed 
by  sections  272(c)(1)  and  272(e)  and  the 
Commission's  pre-existing 
nondiscrimination  provisions.  In 
particular,  we  seek  to  determine  what 
non-eccounting  nondiscrimination 
rules,  if  any,  are  necessary  to  implement 
the  section  272(c)(1)  and  272(e) 
nondiscrimination  requirements. 

77.  The  nondiscrimmation  provisions 
of  sections  272(c)(1)  do  not  apply  to  the 
conduct  of  BOC  affiliates,  and  the 
nondiscrimination  provisions  of  section 
272(e)  do  not  apply  to  BOC  affiliates 
that  are  not  subject  to  section  251(c).  By 
its  terms,  section  Z72(c)  applies  to  the 
conduct  of  a  BOC  alone.  Section  272(e) 
applies  to  the  conduct  of  a  BOC  or  a 


BOC  affiliate  thai  is  subject  to  section 
ZSl(c)  (i.e.  an  affiliate  that  is  an 
incumbent  LEG).  For  this  reason,  a  BOC 
might  have  the  incentive  and  ability  to 
transfer  network  cqjiebilities  of  its  local 
exchange  company  to  the  operations  of 
its  competitive  affiliates  to  avoid  the 
nondiscriminatory  provision  of  these 
capabilities  as  required  by  sections 
272(c)(1)  and  (e).  Section  272(a). 
however,  requires  any  BOC  affiliate  that 
is  a  local  exchange  carrier  subject  to 
section  251(c)  to  oe  separate  from  the 
section  272(b)  affiliates  required  for  the 
provision  of  competitive  activities.  We 
tentatively  conclude,  therefore,  that  any 
transfer  by  a  BOC  of  existing  network 
capabilities  of  its  local  exchange  entity 
to  its  affiliates  is  prohibited  by  section 
272(a),  and  we  seek  comment  on  this 
tentative  conclusion.  In  addition, 
section  153(4)(B)  states  that  the 
definition  of  a  BOC  includes  "any 
successor  or  assign  of  any  such 
company  thai  provides  wireline 
telephone  exchaage  service."  Thus,  we 
seek  comment  regarding  whether,  in  the 
alternative,  a  transfer  by  a  BOC  of 
network  capabilities  to  a  competitive 
affiliate  would  qualify  that  affiliate  as  a 
successor  or  assign  of  the  BOC  under 
section  1S3(4)(B),  thus  subjecting  the 
competitive  affiliate  to  the 
nonoiscrimination  requirements  of 
sections  272(c)(l]  and  272(e). 

78.  If  parties  do  not  believe  that 
section  272(a)  and  section  153(4HB) 
prevent  such  transfara  of  local  exchange 
network  capabilities,  we  seek  coounent 
on  whether  additional  regulations  are 
necessary  to  prevent  discriminatory 
practices  in  the  provision  of  these 
capabilities  by  BOC  affiUates.  Because  a 
BOC  affiliate's  provision  of  interLATA 
telecommunications  services  is  subject 
to  sections  201  and  202  of  the 
Conununications  Act,  we  seek  comment 
as  to  whether  those  nondiscrimination 
obligations  would  provide  sufficient 
protection  against  discriminatory 
practices  by  a  BOC  interLATA 
telecommunications  affiliate,  or  whether 
we  should  impose  additional  oon- 
acooimting  saCsguards  to  prevent  a  BOC 
from  discriminatorily  providing  these 
network  capabilities  through  its 
interLATA  telecommunications  affiliate, 
in  contrast,  information  services 
affiliates  and  manufacturing  affiliates, 
because  they  are  not  "common  caniere" 
under  the  Communications  Act,  are  not 
subject  to  sections  201  and  202. 
Therefore,  we  seek  comment  as  to 
whether  other  provisions  of  the 
Communications  Act  permit  us  to,  and 
if  so  whether  we  should,  place  any 
additional  nondiscrimination 
requirements  on  affiliates  that  engage  in 
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these  activities.  We  also  seeic  comnienl 
on  whether  nondiscrimination 
provisions  that  are  established  in  other 
sections  of  the  Communications  Act,  for 
example  the  restrictigps  on 
manufacturing  affiliates  in  section  273 
or  those  on  electronic  publishing 
affiliates  in  section  274,  affect  our 
trestment  of  other  services  under 
sections  27a(c)(l)  and  272(e). 
particularly  when  one  affiliate  engages 
in  multiple  activities. 

C.  Section  272(c)(1) 

79.  Section  272(c)(1)  provides  that,  in 
its  dealings  with  its  affiliate,  a  BOC 
"may  not  discriminate  between  that 
company  or  affiliate  and  any  other 
enti^  in  the  provision  or  procurement 
of  goods,  services.  Cacilities.  and 
information,  or  in  the  establishment  of 
standards."  As  noted  above,  section  202 
of  the  Communications  Act  makes  it 
unlawful  for  any  common  carrier  "to 
make  any  unjust  or  unnasonabte 
discrimination  in  charges,  practices, 
classifications,  regulations,  facilities,  or 
services."  We  seek  comment,  theiefois, 
on  whether  Congress  intended  to 
impose  a  stricter  standard  for 
compUance  with  section  272(c)(1)  by 
enacting  this  Hat  prohibition  on 
discrimination. 

80.  We  tentatively  conclude  that  the 
prohibition  against  discrimination  in 
section  27Z(c)(l)  means,  at  minimum, 
that  BOCs  must  treat  all  other  entities  in 
the  same  manner  as  they  treat  their 
affiliates,  and  must  provide  and  procure 
goods,  services,  facilities  and 
information  to  and  from  these  other 
entities  under  the  same  terms, 
conditions,  and  rates.  We  seek  comment 
on  this  tentative  conclusion,  as  well  as 
on  what  regulations,  if  any,  are 
necessary  to  implement  this  provision. 
Comments  should  be  specific  in  terms 
of  needed  regulations,  the  problem  they 
would  address,  and  how  they  would 
address  the  identified  problem.  We  also 
seek  conunent  on  whether  a  BCXD  can 
treat  unaffiliated  entities  differently 
with  respect  to  the  activities  at  issue  in 
section  272(c)(1),  as  long  as  such 
disparate  treatment  is  justified  upon  an 
appropriate  showing  of  differences 
between  the  unaffiliated  entities  (e.g.. 
such  as  diflersnces  in  the  unaffiliated 
entities'  network  architecture).  We  also 
seek  comment  on  whether  the 
nondiscrimination  safeguards  should 
vary  based  on  whether  the  affiliate  is 
providing  interl,ATA 
telecommunications  services. 
interLATA  information  services,  or 
manufacturing.  In  particular,  we  seek 
comment  on  whether,  in  addition  to  any 
tariffing  or  structural  separation 
requirements  proposed  in  this  I4PRM, 


any  specific  non-accounting  safeguards 
are  needed  to  enforce  the 
nondiscriminatory  pricing  requirement 
of  section  272(c)(1). 

SI.  Section  Z72(c)(l)  states,  inter  alia, 
that  a  BOC  may  not  discriminate  in  the 
provision  of  goods,  services,  facilities, 
and  information.  As  BOCs  enter 
competitive  markets,  they  may  have 
additional  incentives  and  opportunities 
to  discriminate  in  fovor  of  their  affiliates 
in  violation  of  section  272.  As  indicated 
above,  a  BOC  could  provide  unaffiliated 
telecommunications  carriers  or 
information  service  providers  with 
inferior  connections,  or  could  disclose 
information  to  its  affiliates  before 
disclosing  this  information  to 
unaffihated  carriers,  providers,  or 
manufocturers. 

B2.  The  Commission  has  previously 
adopted  a  regulatory  scheme  to  ensure 
that  the  BOCs  do  not  discriminate  in  the 
provision  of  basic  services  used  to 
provide  enhanced  services  or  in 
disclosing  changes  in  the  network  that 
are  relevant  for  the  competitive 
manufacture  of  CPE.  We  believe  tliat  the 
existing  Computer  ill  regulatory  scheme 
contains  non-accounting  safeguards  that 
provide  protection  against  the  type  of 
BOC  behavior  that  section  272(c)(1) 
seeks  to  curtail.  The  Computer  BI 
requirements  provide  for 
nondiscriminatory  access  to  unbundled 
network  services  as  well  as 
nondiscriminatory  access  to  the  same 
quality  of  service,  installation,  and 
maintenance.  In  addition,  BOCs  ate 
required  to  provide  information  to  third 
parties  regarding  information  on 
changes  to  the  network  and  new 
network  services.  BOCs  are  also 
required  to  report  on  the  quality  and 
timeliness  of  installation  and 
maintenance.  We  seek  comment  on 
whether  any  of  the  nondiscrimination 
safeguards  that  the  Commission  applied 
to  the  BOCs  in  the  Computer  111  and 
ONA  proceedings,  which  were  adopted 
in  lieu  of  the  structural  separation 
requirements  of  Computer  B,  are 
sufficient  to  implement  section 
272(c)(1). 

83.  We  further  seek  comment  on  the 
scope  of  the  term  "goods,  services, 
facilities  and  informatioo"  for  which  the 
1996  Act  prohibits  discrimination.  We 
note  that  our  Computer  III  requirements 
do  not  specifically  address  "goods,"  and 
therefore  seek  comment  on  what 
regulations,  if  any,  would  be  necessary 
to  define  that  term.  We  also  seek 
comment  on  whether  the  separate 
customer  proprietary  network 
information  (CPNI)  provisions  of  the 
1996  Act  affect  the  requirement  to 
provide  information  on  a 
nondiscriminatory  basis  in  this  section. 


84.  Section  272(c)(1)  requires,  infer 
alia,  that  the  BOCs  not  discriminate 
with  regard  to  their  procurement  of 
goods,  services,  facilities,  and 
information..dWe  note  that  this  provision 
prohibits,  for  example,  a  BOC  from 
purchasing  manufactured  network 
equipment  solely  from  its  affiliate, 
purchasing  the  equipment  hxim  the 
affiliate  at  inflated  prices,  or  giving  any 
preference  to  the  amiiate's  equipment  in 
the  procurement  process  and  thereby 
excluding  rivals  ftom  the  market  in  the 
BOC's  service  area  and  undermining 
competition.  We  seek  comment  on  how 
the  BOCs  could  establish 
nondiscriminatory  procurement 
procedures  designed  to  ensure  that 
other  entities  are  treated  on  the  same 
terms  and  conditions  as  a  BCX:  affiliate 
in  the  procurement  of  goods,  services, 
facilities,  and  information.  We  also  seek 
comment  on  the  nature  and  extent  of 
rules  necessary  to  ensure  that  such 
procedures  are  implemented. 

85.  Section  272(c)(1)  also  prohibits  a 
BOC  from  discriminating  in  the 
establishment  of  standards.  We  seek 
comment  on  what  "standards"  are 
encompassed  by  this  provision.  We  also 
seek  comment  on  what  procedures,  if 
any,  we  should  implement  to  ensure 
that  the  BtDC  does  not  discriminate 
between  its  affiliate  and  other  entities  in 
setting  standards.  For  instance,  should 
BOCs  be  required  to  participate  in 
standard-setting  bodies  in  the 
development  of  standards  covered  by 
this  section?  We  note  that,  for  example, 
a  BOC  could  act  anticompetitively  by 
creating  standards  that  require  or  tavor 
equipment  designs  which  are 
proprietary  to  its  affiliate.  A  B(X)'s 
knowledge  of  both  its  affiliate's  and  its 
competitors'  networks  might  also  allow 
a  BCic  to  adopt  or  modify  equipment 
standards  that  its  affiliates  would  be 
able  to  comply  with  more  easily,  or  at 
less  cost,  than  could  unaffiliated 
carriers.  We  seek  comment  on  what 
regulations,  if  any,  are  necessary  to 
implement  this  nondiscriminatioa 
safeguard. 

86.  We  note  that  the  difference  in 
language  between  section  272(c)  and 
sections  272(a)  and  (e)  might  appear  to 
allow  a  BOC  affiliate  ibai  provides  local 
exchange  services  to  avoid  compliance 
with  section  272(c).  Although  sections 
272(a)  and  272(e)  apply  to  a  BOC  and 
an  affiliate  subject  to  251(c),  section 
272(c)  refers  only  to  the  "dealings"  by 

a  "Bell  operating  company"  with  its 
section  272(a)  affiliates.  Section  153(4), 
however,  states  that  a  "Bell  operating 
company"  includes  "any  successor  or 
assign  (of  a  BOG)  *  *  *  that  provides 
wireline  telephone  exchange  service." 
Reading  these  sections  together,  we 


tentatively  conclude  that  Congress  did 
not  intend  for  a  BOC  to  be  able  to  move 
its  incumbent  local  exchange  operations 
to  an  affiliate  in  order  to  avoid 
complying  with  section  272(c).  Thus, 
we  tentatively  conclude  that,  if  a  BOC 
affiliate  is  engaged  in  local  exchange 
activities  and  is  therefore  subject  to 
section  2Sl(c),  then  the  local  exchange 
affiliate  would  be  subject  to  272(c) 
requirements  when  dealing  with  BOC 
affiliates  engaged  in  competitive 
activities. 

D.  Section  272(e) 

87.  Section  272(e)  of  the 
Communications  Act  places  several 
additional  obligations  on  BOCs  and 
BOC  affiliates  that  are  subject  to  the 
requirements  of  section  251(c).  Sections 
27Z(()(1)  and  27Z(f)(2)  provide  that  the 
requirements  of  section  272(e)  do  not 
sunset.  Some  of  the  provisions  in 
section  272(e).  however,  could  be 
interpreted  as  subject  to  sunset  because 
their  requirements  are  contingent  on  the 
existence  of  a  separate  affiliate.  Section 
272(e)(2)  states  that  the  BOC  "shall  not 
provide  any  facilities,  services,  or 
information  concerning  its  provision  of 
exchange  access  to  the  affiliate 
described  in  subsection  (a)  unless  such 
facilities,  services,  or  information  are 
made  available  to  other  providers  of 
interLATA  services  in  that  market  on 
the  same  terms  and  conditions." 
Similarly,  section  272(e)(4)  states  that 
the  BOC  "may  provide  any  interLATA 
or  intraLATA  facilities  or  services  to  its 
interLATA  affiliate  if  such  services  or 
facilities  are  made  available  to  all 
carriers  at  the  same  rates  and  on  the 
same  terms  and  conditions,  and  so  long 
as  the  costs  are  appropriately  allocated." 
If  the  BOCs  did  not  maintain  section 
272(a)  separate  affiliates  after  that 
requirement  expired,  it  is  unclear 
whether  the  nondiscriroinetion 
requirements  of  sections  272(e)  (2)  and 
(4)  would  be  maintained.  We  seek 
comment  on  whether  Congress  intended 
to  stmset  the  requirements  in  sections 
272(e)  (2)  and  (4)  if  the  BOCs  eliminated 
their  section  272(a)  separate  affiliates. 
Conunenters  claiming  that  the 
requirements  of  those  sections  stwive 
the  elimination  of  the  section  272(a) 
separate  affiliates  should  explain  in 
detail  how  these  requirements  should  he 
appUed  in  those  circtunstances. 

1.  Section  272(e)(1) 

88.  Pursuant  to  section  272(e)(1).  "|a 
BOC]  and  an  affiliate  that  is  subject  to 
the  requirements  of  secticn  251(c)  shall 
fulfill  any  requests  bom  an  unaffiliated 
entity  for  telephone  exchange  service 
and  exchange  access  within  a  period  no 
longer  than  the  period  in  wbidi  it 


provides  such  telephone  exchai^ 
service  and  exchange  access  to  itself  or 
to  its  affiliates." 

89.  In  the  1996  Act.  "affiliate"  is 
defined  as: 

a  person  thai  (directly  or  iodiractly)  owns  or 
controU,  is  owned  or  controlled  by.  or  ia 
under  common  ownenhtp  or  ooDtrol  with, 
another  person.  For  purposes  of  this 
psragrapn,  the  term  'own'  ohmiu  to  owtd  an 
equity  interest  (or  the  equivalent  thereof)  of 
more  than  10  percent 

We  tentatively  conclude  we  should 
interpret  "an  unaffiliated  entity"  to 
include  any  entity,  regardless  of  line  of 
business,  thst  is  not  affiliated  with  a 
BOC  under  the  foregoing  statutory 
definition.  We  seek  comment  on  this 
tentative  conclusion. 

90.  We  seelt  comment  on  the  scope  of 
the  term  "requests"  under  this 
subsection.  We  seek  commeot  on 
whether  these  requests  should  include. 
inter  alia,  initial  installation  requests,  as 
well  as  any  subsequent  requests  for 
improvement,  upgredes  or 
modifications  of  service,  or  repair  and 
moinleoance  of  these  services. 

91.  We  tentatively  amclude  thst 
sectiin  272(eKl)  requires  BOCs  to  treat 
unaffiliated  entities  noodiscriminatorily 
in  the  provision  of  exchange  services  or 
exchange  access  in  terms  of  timing,  hut 
does  not  cieste  any  additional  rights 
beyond  those  granted  to  unaffiliated 
entitles  through  the  1996  Act.  pre- 
existing provisions  of  the 
Commuiiications  Act,  or  other    - 
Commission  rules.  We  seek  comment  on 
this  tentadve  conclusion. 

92.  We  additionally  seek  comment  on 
how  to  implement  the  phrase  "a  period 
no  longer  than  the  period  in  which  it 
provides  such*   *   *  service  to  itself  or 
to  its  affiliates"  and  whether  rules  are 
needed  to  enforce  this  requirement.  We 
note  that,  in  offering  new  and  advanced 
services,  slow  provision  of  telephone  ' 
exchange  service  or  access  service  may 
delay  the  offering  of  services  by 
unaffiliated  entities  and  thus  reduce 
their  ability  to  compete.  We  seek 
comment  on  what  mechanisms,  if  any, 
we  should  establish  in  order  to  ensure 
that  a  BOC  fulfills  service  requests  in 
compliance  with  this  section.  We 
forther  seek  comment  on  whether 
reporting  requirements  for  service 
intervals  analogous  to  those  imposed  by 
Computer  Zn  and  ONA  would  be 
sufficient  to  implement  this  provision. 

2.  Section  272(eH2) 

93.  Section  272(e)(2)  states  that  a  BOC 
and  an  affiliate  that  is  subject  to  ihe 
requirements  of  section  251(c)  "shall 
not  provide  any  focilities,  services,  or 
information  concerning  its  provihion  of 
exchange  access  to  (a  section  272(a) 


sffilistel  unless  such  hcilitias,  tervicas, 
or  information  are  mads  airailable  to 
other  providers  of  ialnLATA  servioss  in 
that  niorket  on  the  same  laims  aod 
cooditiaas."  We  seek  mmment  on  what 
ragulatians,  if  any,  we  dhodid  adopt  to 
implement  this  stalutoy  i 

94.  We  seek  comment  on  Ike  i 
the  tana  "facilities,  servioss  or 
infoRnatian  .sncerning  (thai  prerWoa 
of  exchange  access."  Wealsoaask 
commant  on  how  to  interpret  the  pkiaae 
"other  providers  of  interLATA  mrhcm 
in  that  maikeL"  We  further  seek 
oomment  OB  the  lefevance  of  pravioos 
Commisskn  lain  ewliinyi  or  prorisiaos 
of  Ihe  MP)  govaning  BOC  provisiao  of 
bdliUas.  sarnces  or  inlnrmatioo  whso 
implementing  this  sactkn. 

3.  Sactioo  272(aX3) 

95.  Section  272(eK3)  proridoatfaat  a 
BOC  and  an  affiliate  that  is  sabtod  to 
the  requirements  of  sactian  2Sl(c)  "shall 
charge  [a  section  272(a)  affiliitaj,  or 
impute  to  itself  (if  oaing  the  aooaas  far 
its  provision  of  its  own  serricas),  an 
amount  for  access  to  its  telephone 
exchan^  service  and  exx^hange  si<ass 
that  is  no  leas  than  the  amount  chaixed 
to  any  unaffiliated  interaxchange  cairier 
for  such  services."  We  tentatively 
conclude  that  the  BOCs'  provision  of 
telephone  exchange  and  exchange 
access  services  under  tariffed  rales, 
including  their  affiliates'  purchase  at 
these  rotes  pursuant  to  tariff  or 
imputation  of  these  rates  to  the  BOCs, 

is  sufficient  to  implement  this 
provision.  We  also  aeek  comment  on  the 
appropriate  mechanism  to  enforce  this 
provision  in  the  absence  of  tariffed  rales 
for  the  specified  services.  We  seek 
comment  on  what  additional 
regulations,  if  any,  are  necessary  to 
implement  this  statutory  provision. 

4.  Section  272(e)(4) 

96.  SecUon  272(e)(4)  states  thst  s  BOC 
and  an  affiliate  that  is  subiect  to  the 
requirements  of  section  2Sl(c)  "may 
provide  any  interLATA  or  introLATA 
facilities  or  services  to  its  interLATA 
affiliate  if  such  services  or  bdlities  era 
made  available  to  all  carriers  at  the  same 
rates  and  on  the  same  terms  and 
coudilions,  and  so  long  as  the  costs  are 
appropriately  allocated."  We  seek 
comment  regarding  the  scope  of  the 
term  "interLATA  or  intraLATA  focihties 
or  services."  For  example,  does  it 
include  information  services  and  all 
ferjlities  used  in  the  delivery  of  ruch 
services?  We  .wek  comment  on  what 
additional  regulations,  if  any,  are 
necessary  to  implement  this  statutory 
provision. 
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VL  MaHnting  PnnrUoiu  of  SectioB* 
Z71«ad272 

97.  Section  272(g)(1)  provides  tliat 
"M  Bell  operating  company  affiliate 
required  by  thJg  section  may  not  market 
or  sell  telephons  exchange  services 
provided  by  the  Bell  operating  company 
unless  that  company  permits  other 
entities  offering  the  same  or  similar 
servica  to  market  and  sell  its  telephone 
exchange  services."  We  seek  comment 
on  what  regulations,  if  any,  are 
necessary  to  implement  this  provision. 

98.  Section  271(e)  restricts  joint 
mariceting  by  certain  large 
telecommunications  caniera: 

Until  a  Bell  operating  company  is 
■uthorizsd  pursuant  to  fubsection  (d)  to 
provide  interLATA  services  in  an  in-ragion 
Slals.  or  until  36  months  have  passed  sinca 
the  date  of  enactment  of  the 
Telacommunkations  Act  of  f996,  whichever 
b  eerlier,  a  telecomm\iniaitions  carrier  that 
serves  greater  than  S  percent  of  the  Nation's 
presuhscribed  access  lines  may  not  jointly 
market  in  such  State  telephone  exchange 
•ervics  obtained  from  such  company 
pursuant  to  section  2Sl(cH4)  with  intarlATA 
services  oQeied  by  that  telecommunicatioDS 
carrier. 

Section  272(g)(2)  states  that  "la  BOC] 
may  not  market  or  sell  interLATA 
service  provided  by  an  affiliate  required 
by  this  section  within  any  of  its  in- 
region  Slates  imtil  such  company  is 
authorized  to  provide  interLATA 
services  in  such  State  imder  section 
271(d)."  Sections  271(e)  and  272(g)(2) 
appear  to  t>e  parallel  provisions  that  are 
intended  to  prevent  BOCs  and  the 
largest  interexchange  carriers  from 
marketing  local  and  long  distance 
services  jointly  prior  to  the  BOCs'  entry 
into  in-region  interLATA  service,  if  the 
interexchange  carrier  is  purchasing 
incumbent  LEC  services  piusuant  to 
section  2Sl(c)(4)  for  resale.  We  note 
that,  on  its  face,  this  provision  does  not 
preclude  a  covered  interexchange 
carrier  from  jointly  marketing  local 
exchange  services  provided  through 
intercoimection  of  the  interexchange 
carrier's  facilities  with  an  inciunbent 
LEC  pursuant  to  section  251(c)(2),  or 
through  purchase  of  unbundled  network 
elements  ptusuant  to  section  251(c)(3). 
We  tentatively  conclude  that  the  term 
"market  or  sell"  in  section  272(g)(2) 
should  be  construed  similarly  to  the 
term  "jointly  market"  in  section  271(e). 
We  seek  comment  on  this  tentative 
conclusion.  We  also  seek  comment  on 
whether  these  sectioiu  encompass  such 
prohibitions  as,  for  example,  advertising 
the  availability  of  interLATA  services 
combined  with  local  exchange  services, 
making  these  services  available  from  a 
single  source,  or  providing  bimdling 


discounts  br  the  purchase  of  both 
services. 

99.  Section  272(g)(2)  allows  the  BOC 
to  market  and  sell  the  interLATA 
services  of  its  affiliate  after  the  BOC 
enters  the  interLATA  market  piusuant 
to  section  271(d).  Section  272(g)(3) 
provides  that  "(tlhe  joint  marketing  and 
sale  of  services  permitted  under  this 
subsection  shall  not  be  considered  to 
violate  the  nondiscrimination 
provisions  of  subsection  (c)."  Section 
272(b)(3)  requires  the  BOC  and  its 
aiBliate  to  maintain  separate  officers, 
directors,  and  employees,  and  section 
27Z(b){5)  requires  a  section  272(a) 
affiliate  to  conduct  "all  transactioiu 
with  the  IBOC)  '  *  *  on  an  arm's 
length  buis  with  any  such  transactions 
reduced  to  writing  and  available  for 
public  inspection. "  We  invite  parties  to 
coxiunent  on  the  corporate  and  financial 
arrangements  that  are  necessary  to 
comply  with  sections  272(g)(2). 
272(b)(3),  and  272(b)(S).  We  seek 
comment  on  whether  the  affiliate  must 
purchase  marketing  services  from  the 
BOC  on  an  arm's  length  basis  pursuant 
to  section  272fb)(5).  We  further  seek 
conunent  on  whether,  instead  of 
allowing  BOC  personnel  to  market  its 
affiliate's  services  at  arm's  length,  it  is 
necessary  to  require  a  BOC  and  its 
affiliate  to  jointly  contract  to  an  outside 
marketing  entity  for  joint  marketing  of 
interLATA  and  local  exchange  service 
in  order  to  comply  with  the  provisions 
of  section  27Z(b)(3). 

IQO.  We  seek  conunent  on  additional 
issues  raised  by  the  marketing 
provisions  of  the  1996  Act.  We  seek 
comment  on  the  interplay  between  the 
joint  marketing  provisions  in  sections 
271  and  272  and  the  CPN1  provisions  set 
fi»tfa  in  section  222  that  are  the  subject 
of  a  separate  proceeding.  We  also  seek 
conunent  on  whether  the  joint 
marketing  provision  in  section  274(c) 
has  any  indirect  bearing  on  how  we 
shoidd  apply  the  joint  marketing 
provisions  in  sections  271  and  272. 

Vn.  Entecamant  of  Section*  271  and 
272 

A.  Mecbaniuns  to  Facilitate 
Enforcement  of  the  Separate  Affiliate 
and  NondlKrimination  Safeguards  of 
Sections  271  and  272 

101.  Enforcement  of  the  statutory 
separate  affiliate  and  nondiscrimination 
safeguards  established  by  sections  271 
and  272  and  the  rules  that  we  may 
adopt  to  implement  those  provisions 
will  bo  critical  to  ensuring  the  full 
development  of  competition  in  the  local 
and  interexchange  telecommunications 
markets.  We  seek  comment  generally  on 
the  mechanisms  necessary  to  facilitate 


the  detection  and  adjudication  of 
violations  of  these  safeguards  and, 
specifically,  on  how  the  Commission 
should  exercise  its  enforcement  powers 
imder  section  271(d)(6). 

102.  We  seek  conunent  on  what 
requirements  or  mechanisms  are 
necessary  to  facilitate  detection  and 
adjudication  of  violations  of  the 
separate  affiliate  and  nondiscrimination 
requirements  discussed  above.  For 
instance,  should  we  impose  reporting 
requirements  on  BOCs  analogous  to 
those  requirements  imposed  by  our  CEI 
plans  and  ONA  plans  under  Computer 
ns?  We  recognize,  however,  that  this 
will  impose  oiudens  on  the  BOCs  as 
well  as  the  Commission.  Alternatively, 
would  a  third  party  compliance 
monitoring  or  reporting  system  be  a 
more  effective  method  of  detecting 
violations  of  these  provisions? 

103.  We  seek  comment  on  what 
mechanisms,  other  than  reporting 
requirements  imposed  on  BOCs  or  their 
affiliates,  would  facilitate  detection  and 
adjudication  of  violations  of  sections 
271  and  272,  by  both  the  Conunission 
and  third  parties.  In  particular,  we  seek 
comment  on  mechanisms  that  would 
allow  third  parties  to  identify  the  goods, 
services,  facilities,  or  information  that 
have  been  provided  to  BOC  affiliates  or 
other  parties.  For  example,  are  the 
disclosure  requirements  under  section 
272(b)(5)  a  sufficient  means  of  detecting 
violations?  We  seek  comment  on 
whether  we  should  determine  that  a 
BOC  or  its  affiUate  would  be  in  violation 
of  sections  272(c)(1)  and  (e)  if  a  BOC 
provides  varying  levels  of  service 
between  its  affiliate  and  third  parties  as 
well  as  between  third  parties 
themselves.  We  also  seek  comment  on 
whether  there  are  reasonable  grounds  by 
which  a  BOC  or  its  affiliate  could  justify 
deviation  from  a  rate,  term  or  condition 
established  under  sections  272(c)(1)  and 
(e).  In  proposing  regidations  lor  this 
section,  commenting  parties  should 
state  specifically  what  regulations  or 
pnx»dures  should  be  required  and  how 
a  specific  provision  of  sections  272(c)(1) 
or  (e)  make  them  necessary. 

B.  Section  271  Enforcement  Provisions 

104.  Section  271(d)(6)  of  the 
Commimications  Act  gives  the 
Commission  specific  authority  to 
enforce  the  conditions  that  a  BOC  is 
required  to  meet  in  order  for -the 
Commission  to  grant  the  BOC 
authorization  to  provide  in-region 
interLATA  services.  Spedficailly, 
section  271(d)(6)  sUtes: 

(A)  COMMISSION  AUTHORJTY.— I/at  any 
time  after  the  approval  of  an  application 
under  (section  271(d|(3||,  the  Commission 
determines  that  a  IBOCJ  haa  ceased  to  meet 


any  of  the  conditions  required  for  such 
approval,  the  Commission  may,  after  notice 
and  opportunity  for  a  hearing — 

(i)  issue  an  order  to  such  company  to 
correct  the  deficiency; 

(ii)  iinposo  a  penalty  on  suiJl  company 
punuant  to  title  V;  or 

(iii)  suspend  or  revoke  such  approval. 

(B)  RECEIPT  AND  REVIEW  OF 
COMPLAINTS —The  Commission  shall 
establish  procedures  for  the  review  of 
complaints  concerning  failures  by  (BOCs)  to 
meet  conditions  required  for  approval  under 
(section  271(d)(31).  Unless  the  parties 
otherwise  agree,  tlie  Commission  shall  act  on 
such  complaint  within  BO  days. 

We  seek  to  clarify  the  relationship 
between  this  section  and  the 
Commission's  existing  enforc»ment 
authority  under  sections  206-209  of  the 
Communications  Act.  Section  206 
provides  that,  "any  common  carrier" 
found  to  be  in  violation  of  the 
Commimications  Act  shall  "be  liable  to 
the  person  or  persons  injured  thereby 
for  Ine  full  amoiuit  of  dainages 
sustained  in  consequence  of  any  such 
violation."  Section  207  of  the 
Commimications  Act  permits  any 
person  "damaged"  by  the  actions  of  any 
common  carrier  to  bring  suit  for  the 
recovery  of  these  damages.  Section 
208(a]  authorizes  compUints  by  any 
person  "complaining  of  anything  done 
or  omitted  to  be  done  by  any  common 
carrier"  subject  to  the  Communications 
Act  or  its  provisions.  Section  209 
specifies  that  the  Commission  will 
"make  an  order  directing  the  carrier  to 
pay  to  the  complainant"  any  damages 
ammint  a  complainant  successfully 
establishes.  We  tentatively  conclude 
that,  in  the  context  of  "complaints 
concerning  failures  by  IBOCs]  to  meet 
the  conditions  required  for  approval 
imder  Isection  271(d)(3)l,"  section 
271(d)(6)  generally  augments  the 
Commission's  existing  enfon:ement 
authority.  For  example,  we  believe  that, 
in  a  situation  where  a  complainant 
successfully  establishes  conduct  (such 
as  a  failure  to  provide 
nondiscriminatory  access  to  operator 
call  completion  services)  that  would 
constitute  both  a  failure  by  the  BOC  to 
meet  the  conditions  of  its  approval,  as 
well  as  the  basis  for  financial  harm,  the 
Commission  could  impose  an}'  of  the 
sanctions  specified  in  section 
271(d)(6)(A),  and  could  also  award 
damages  pursuant  to  its  preexisting 
authority  under  section  209.  We  seek 
comment  on  this  tentative  conclusion. 
We  also  seek  comment  on  whether,  in 
a  situation  whore  a  complaint  alleges 
that  a  BOC  has  ceased  to  meet  the 
conditions  for  approval  to  provide  in- 
region  interLATA  telecommunications 
services  and  seeks  damages  as  a  result 
of  the  underlying  alleged  violative 


conduct,  a  Conunission  determination 
that  the  BOC  has  ceased  to  meet  the 
conditions  and  the  imposition  of  a 
section  271(dHeXA)  sanction  would 
fulfill  the  Commission's  duty  to  "act  on 
such  complaint  within  90  days." 

105.  In  order  to  approve  a  BOCs 
application  to  provide  in-region 
InterLATA  services  pursuant  to  section 
271(d)(3),  the  Cammission  must 
determine  that  the  BOC:  meets  the 
requirements  of  section  271(c)(1): 
satisfies  the  competitive  checklist  in 
section  (c)(2)(B);  complies  with  the 
requirements  of  section  272;  and 
demonstrates  that  the  approval  of  its 
application  is  consistent  with  the  public 
interest,  convenience,  and  necessity. 
Section  271(d)(6)(A)  sets  forth  various 
actions  the  Commission  may  take  at  any 
time  after  the  approval  of  an 
application,  and  after  notice  and 
opportunity  for  a  hearing,  if  it 
determines  that  a  BOC  has  ceased  to 
meet  any  of  these  conditions.  We 
believe  that  there  are  two  ways  in  which 
the  Commission  may  determine  that  a 
BOC  has  ceased  to  meet  the  conditions 
of  its  approval.  First,  the  Commissian 
could  make  such  a  determination  via 
the  resolution  of  an  expedited 
complaint  proceeding  pursuant  to 
section  271(d)(6)(B).  Second,  the 
Commission  could  make  such  a 
determination  on  its  own  motion.  We 
seek  comment  on  this  interpretation. 

106.  In  addition,  we  seek  conunent  on 
what  legal  and  evidentiary  standards  are 
necessary  to  establish  that  a  BOC  has 
ceased  to  meet  the  conditions  required 
for  its  approval  to  provide  in-region 
interLATA  service.  As  noted  above,  in 
order  to  estabUsh  a  violation  of  section 
201.  a  complainant  must  show  that  the 
defendant's  terms  of  service  and  charges 
are  "unjust  and  unreasonable." 
Similarly,  in  order  to  establish  a 
violation  of  section  Z02(a),  a 
complainant  must  demonstrate  "unjust 
and  unreasonable  discrimination." 
Sections  Z71(c)(l),  (c)(2)(B),  and  272.  in 
contrast,  set  forth  no  such  standards  that 
we  must  apply  to  complaints  arising 
under  these  sections.  We  seek  comment, 
therefore,  on  the  types  of  showings  that 
should  be  required  of  a  complainant  and 
a  defendant  BOC  in  order  to  ensure  a 
full  and  (sir  resolution,  within  the  90- 
day  statutory  window,  of  a  complaint 
alleging  that  a  BOC  has  ceased  to  meet 
the  conditions  required  for  approval  to 
provide  in-region  interLATA  services. 

107.  In  the  context  of  a  complaint 
proceeding,  we  seek  conunent  on  what 
constitutes  a  prima  fade  showing  that  a 
BOC  has  ceased  to  meet  any  or  all  of  the 
conditions  for  interLAT.A  entry.  Is  it 
enough  for  complainants  invoking  the 
expedited  coniplairU  procedures  under 


section  271(d)(6)(B)  to  plead,  along  with 
proper  supporting  evidence,  "&cts 
which,  if  true,  are  sufficient  to 
constitute  a  violation  of  the  Act  or 
Commission  order  or  regulation"  in 
order  to  establish  a  prima  facie  showing 
that  the  BOC  has  ceased  to  meet  the 
conditions  for  approval  in  section 
271(d)(3)?  Is  such  a  broad,  generally 
applicable,  standard  more  likely  to 
engender  frivolous  complaints,  or  is  it 
more  likely  to  facilitate  a  complainanfa 
ability  to  bring  anti-conpetitive 
behavior  by  a  BOC  to  the  attention  of 
the  Commission?  In  the  alternative, 
should  the  prima  facie  showing 
required  be  specific  to  the  particular 
condition  at  issue,  i.e.,  the  requirements 
of  section  271(c)(1),  the  condiUom  set 
forth  in  the  competitive  checklist  of 
section  271(c)(2)(B),  and  the 
requirements  of  section  2727  If  so, 
commenlere  should  describe  what 
specific  acts  or  omissions  are  sufficient 
to  establish  a  prima  facie  showing  that 
each  of  these  conditions  is  no  longer 
met. 

108.  Currentiy,  in  a  typical  complaint 
proceeding,  the  complainant  generally 
has  the  bujfden  of  establishing  that  a 
common  carrier  has  violated  the 
Communications  Act  or  a  Commission 
rule  or  order.  Ordinarily,  this  burden  of 
proof  does  not.  at  any  time  in  the 
proceeding,  shift  to  the  defendant 
carrier.  In  the  case  of  section  202(a) 
complaints,  however,  once  a 
complainant  alleging  a  violation 
establishes  that  the  services  are  like  and 
that  discrimination  exists  between 
them,  the  burden  shifts  to  the  defendant 
carrier  to  show  that  the  discrimination 
is  justified  and,  therefore,  not 
unreesonable  within  the  meaning  of 
section  202(a).  In  some  instances, 
parties  who  have  initiated  formal 
compUint  proceedings  with  the 
Commission  have  expressed  concern 
that  defendant  carriers,  in  particular  the 
BOCs,  have  an  inherent  advantage  in  the 
proceedings  because  of  their  control 
over  the  information  regardingVieir 
service  offerings  and  related  practices 
necessary  for  a  full  and  fait  reeahilion 
of  the  disputed  issues.  These  paties 
have  further  complained  that  lbs 
discovery  mechanism  conlainad  m  the 
Commission's  formal  complaat  rule*  of 
practice  and  procedure  is  cmseanome 
and  seldom  produces  en  a  Ximm'y  basis 
information  of  decisional  optfcance. 
We,  therefore,  seek  tu  assiit  yanie*  in 
their  pursuit  of  complaints  bain*  the 
Commission  that  BOCs  have  ammei  lo 
in«?l  the  conditions  for  inleflATA 
entry,  by  ensuring  the  prompt  aatf  Mr 
resolutions  these  compbints  wi^sm  ^m 
statutory'  90-day  period. 
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109. With  this  abjective  in  mind,  we 
believe  it  appropriate  to  inquire  into 
whether  the  pro-competitive  goals  of  the 
1996  Act  are  advanced  by  shifting  the 
ultimate  burden  of  proof  from  the 
complainant  to  a  defendant  BOC.  not 
)ust  in  complaints  alleging 
discrimination  under  section  202(a),  but 
in  all  complaints  alleging  that  a  BOC 
has  ceased  to  meet  any  of  the  conditions 
{or  its  approval  to  provide  interLATA 
services  under  section  271(d)(3). 
Because  the  defendant  BOC  is  likely  to 
be  in  sole  poaaession  of  information 
relevant  to  the  complainant's  case,  and 
because  the  complaint  must  be  acted 
upon  in  90  days,  we  believe  that  shifting 
the  burden  may  be  an  efficient  way  of 
resolving  complaints  invoking'tbe 
expedited  procedures  of  section 
271(d)(6).  We  also  And  that  by 
alleviating  the  burden  on  the 
complainant,  burden-shifting  may  be  a 
means  of  bdlitating  the  detection  of 
alleged  anti-competitive  behavior  by  the 
BOCs.  We,  therefore,  seek  comment  on 
whether  the  burden  should  shift  to  the 
detandant  BOC  once  the  complainant 
makes  a  prima  facie  showing  that  a  BOC 
has  ceased  to  meet  the  conditions  of 
section  271(d)(3),  as  it  dose  when  a 
complainant  makes  a  prima  facie 
showing  of  discrimination  under  section 
202(a).  If  the  burden  should  not  shift 
upon  a  priina  facie  showing,  we  seek 
commeot  on  wliat  particular  facts  or 
drcumstancas  established  by  the 
complainant,  if  any,  would  warrant 
shifting  the  burden  of  proof  to  a 
defendant  BOC. 

110.  If  we  were  to  establish  a 
rebuttable  presumption,  i.e.,  a  shift  in 
the  burden  of  proof  to  the  BOC  upon  a 
particular  showing  by  the  complainant, 
we  seek  comment  on  the  type  of 
evidentiary  showing  the  defendant  BOC 
must  make  in  order  to  rebut  the 
presumption  that  it  has  ceased  to  meet 
the  conditions  for  approval.  For 
example,  is  it  enough  for  the  BOC  to 
establish  the  propriety  of  its  conduct? 
Further,  we  invite  parties  to  comment 
on  whether  the  burden  should  shift  to 
the  defendant  for  any  and  all  alleged 
violations  of  sections  271  or  272.  Or, 
should  rebuttable  presumptions  exist 
only  for  some  of  the  requirements  of  271 
and  272,  such  as  the  competitive 
checklist  requirements  of  section  271 
and  the  nondiscrimination  provisions  of 
section  2727  If  commenters  believe  that 
a  rebuttable  presumption  should  exist 
for  certain  requirements  but  not  others, 
they  should  explain  with  speciTicity 
why  violations  of  some  requirements 
warrant  a  rebuttable  presumption  and 
violations  of  others  do  not  In  addition, 
we  ask  parties  to  comment  on  whether 


then  are  other  mechanisms,  instead  of 
burden-shifting,  that  will  facilitate  the 
ability  of  a  complainant  to  obtain  a  full 
and  hir  resolution  of  its  complaint 
within  the  90-day  statutory  window. 

111.  The  Commission  has  effectively 
established  a  rebuttable  presumption 
under  sections  201(b)  and  202(a) 
whereby  the  rates  and  practices  of  non- 
dominant  carriers  are  presumed  to  be 
lawful.  A  complainant  diallenging  a 
non-dominant  carrier's  rates  or  practices 
under  these  sections,  therefore,  must 
overcome  this  prestmiption  of 
lawfulness  in  order  to  Dring  a  suct»8sful 
action.  A  dominant  carrier,  on  the  other 
hand,  is  afforded  no  such  presumption 
of  lawfulness.  We  tentatively  conclude 
that,  in  the  context  of  complaints 
alleging  that  a  B(X:  has  ceased  to  meet 
the  conditions  required  for  the 
provision  of  in-region  interLATA 
services,  we  will  not  employ  a 
presumption  of  reasonableness  in  fovor 
of  the  BOC  or  BOC  affiliate,  regardless 
of  whether  the  BOC  or  BOC  affiliate  is 
regulated  as  a  dominant  or  non- 
dominant  carrier.  We  seek  comment  on 
this  tentative  conclusion. 

112.  Section  271(d)(6)(A)  provides 
that  if,  at  any  time  after  approval  of  a 
BOC  application,  the  Commission 
determines  that  the  BOC  has  ceased  to 
meet  any  of  the  conditions  of  its 
approved  to  provide  interLATA  services, 
the  Commission  may,  after  notice  and 
opportunity  for  a  hearing:  (1)  Issue  an 
order  to  the  BOC  to  "correct  the 
deficiency,"  (2)  impose  a  penalty 
pursuant  to  Title  V;  or  (3)  suspend  and 
revoke  the  BOCs  approiral  to  provide 
in-region  interLATA  services.  Pursuant 
to  section  503(b)(1)(B),  a  person  who 
"willfully  or  repeatedly"  fails  to  comply 
with  any  of  the  provisions  of  the 
Communicatioos  Act  or  any  rule, 
regulation,  or  order  issued  by  the 
Commission  under  the  Communications 
Act,  is  liable  to  the  United  States  for  a 
fbrfiaiture  penalty.  Section  503(b)(2)(B) 
authorizes  the  Commission  to  assess 
forfisitures  against  common  carriere  of 
up  to  one  hundred  thousand  dollars  for 
each  violation,  or  each  day  of  a 
continuing  violation,  up  to  a  statutory 
maximum  of  one  million  dollars  for  a 
single  act  or  failure  to  act.  In  exercising 
such  authority,  the  Commission  is 
required  to  take  into  account  "the 
nature,  circumstances,  extent,  and 
gravity  of  the  violation  and,  with  the 
respect  to  the  violator,  the  degree  of 
culpability,  any  history  of  prior 
offenses,  ability  to  pay,  and  such  other 
matters  as  justice  may  require." 

113.  We  tentatively  conclude  that  we 
will  follow  the  procedures  set  forth  in 
Title  V  to  impose  Title  V  penalties, 
including  forfeitiues.  imder  this  section. 


As  to  the  non-forfeiture  sanctions,  we 
seek  comment  on  whether  the 
Commission  should  exertise  its 
enforcement  discretion  and  impose 
these  sanctions  on  an  individual  case 
basis  or  whether  we  should  establish 
specific  legal  and  evidentiary  standards 
for  each  type  of  sanction.  Further,  we 
seek  comment  on  the  appropriate 
"notice  and  opportimity  for  a  hearing** 
for  the  imposition  of  these  non- 
forfeiture sanctions  both  in  the  context 
of  a  complaint  proceeding  and  on  the 
Conmiission's  own  motion.  We  interpret 
"opportunity  for  hearing"  not  to  require 
a  trial-type  hearing  before  an 
Administrative  Law  Judge  (AL))  (an 
AFA  hearing),  and  invite  comment  on 
this  interpretation.  In  coming  to  this 
view,  we  note  that  section  271(d)(6)(A) 
does  not  require  a  "hearing  on  the 
record,"  which  would  trigger  these 
extensive  procedural  requirements 
under  the  APA.  Mqjeover,  although 
proceedings  imder  sections  204  and  205 
of  the  Communications  Act  are 
generally  conducted  as  rulemakings, 
these  sections  use  similar  language  with 
respect  to  hearing  requirements,  and 
pnx»edings  pursuant  to  sections  204 
and  205  generally  occur  through  iwritten 
responses.  In  addition,  we  note  that,  in 
allowing  for  forfeitures,  section 
271(d)(6)(A)  specifically  requires  the 
Commission  to  impose  forfeitures 
pursuant  to  Title  V  of  the 
Communications  Act.  Section  503(b)  of 
the  Communications  Act,  the  general 
forfeiture  provision,  although  leaving 
the  choice  to  Commission  discretion, 
allows  for  either  an  adjudicalory 
proceeding  before  an  ALJ  (an  APA 
hearing)  or  a  paper  hearing  before  the 
Commission  pursuant  to  notice  of 
apparent  liability  procedures.  We  also 
tentatively  conclude  that  Congress,  by 
imposing  a  90-day  deadline  for 
complaints,  did  not  intend  to  afford  the 
BOCs  trial-type  hearings  in  enforcement 
proceedings  pursuant  to  section  271(d). 
Finally,  we  also  tentatively  conclude 
that  the  filing  of  a  complaint  invoking 
the  expedited  procedures  of  section 
271(d)(6)(B)  may  trigger  a  hearing  under 
section  271(d)(6)(A)  and  that  the  written 
response  by  a  BOC  will  generally  afford 
the  BOC  sufficient  hearing  rights  to 
allow  the  Commission  to  impose  non- 
forfaiture  sanctions.  We  invite  comment 
on  these  tentative  conclusions. 

114.  We  seek  comment  broadly  on 
whether  there  are  other  ways,  in 
addition  to  the  sanctions  listed  in 
section  271(d)(8)(A),  by  which  the 
Commission  can  create  incentives  for 
the  BOCs  to  ensure  that  they  continue 
to  meet  the  conditions  required  for 
approval  under  section  271(d)(3).  For 
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example,  would  the  adoption  of 
alternative  dispute  resolution 
procedures,  analogous  to  those 
mandated  imder  section  273(d)(S)  of  the 
Communications  Act,  facilitate 
resolution  of  complaints  alleging  a 
violation  of  any  of  these  conditions?  As 
we  note  above^ection  271(d)(6)(B)  of 
the  Conununications  Act  present)^ 
expedited  procedures  for  the  review  of 
complaints  alleging  that  a  BOC  has 
ceased  to  meet  the  conditions  required 
for  approval  to  provide  in-region 
interLATA  services.  Are  there  other 
ways  to  expedite  the  resolution  of  such 
compl^ts?  We  seek  comment  on  what 
else  the  Commission  can  do  to  facilitate 
the  ability  of  a  complainant  to  obtain  a 
determination  that  a  BOC  has  ceased  to 
meet  the  conditions,  which  can  then 
provide  a  basis  for  pursuing  a  private 
right  of  action  for  the  recovery  of 
damages  in  federal  district  court  under 
section  207  of  the  Communications  Act. 

Vm.  aossificatioD  of  LEGS  and  Their 
Affiliates  as  Dominant  or  Non- 
Dominant  Carriers 

1 15.  In  this  section,  we  seek  comment 
on  whether  we  should  regulate  the  BOC 
affiliates  as  non-dominant  carriers  in  the 
provision  of  in-region,  interstate, 
domestic,  interLATA  services.  We  also 
seek  comment  on  whether  we  should 
continue  to  apply  to  independent  LECs 
(i.e.,  LECs,  other  than  the  BOCs)  the 
existing  separation  requirements 
established  in  the  Competitive  Carrier 
Fifth  Report  and  Order,  which  are  a 
prerequisite  for  independent  LECs  to 
qualify  as  non-dominant  carriers  in  the 
provision  of  interstate,  domestic, 
interexchange  services  originating  in 
their  local  exchange  areas.  Finally,  we 
consider  whether  to  apply  the  same 
regulatory  classification  to  the  BOC 
affiliates'  and  independent  l£Cs' 
provision  of  in-region,  international 
services  as  we  adopt  in  this  proceeding 
for  their  provision  of  in-region, 
interstate,  domestic,  interLATA  services 
and  in-tegion,  interetate,  domestic, 
interexchange  services,  respectively. 

A.  Background 

116.  Under  our  rules,  non-dominant 
carriers  are  not  subject  to  rate 
regulation,  and  may  file  tariffs  that  are 
presumed  lawful  on  one  day's  notice 
and  without  cost  support.  Non- 
dominant  carriers  are  also  subject  to 
streamlined  section  214  requirements. 
In  contrast,  dominant  carriers  are 
subject  to  price  cap  regulation,  as 
specified  by  Commission  order,  and 
must  file  tariffs  on  14. 45,  or  120  days' 
notice,  with  cost  support  data  for  above- 
cap  and  out-of-band  tariff  filings,  and 
with  additional  information  for  new 


service  offerings.  £>ominanl  domestic 
carriers  must  also  obtain  specific  prior 
Commission  approval  to  construct  a 
new  line,  to  extend  a  line  or  to  acquire, 
lease  or  operate  any  line,  as  vimll  as  to 
discontinue,  reduce,  or  iinpair  service. 
117.1n  the  Competitive  Carrier  First 
Report  and  Order  (45  FR  76148 
(November  18, 1980)),  the  Commisuon 
classified  LECs  and  pre-divestiture 
AT&T  as  dominant,  with  respect  to  both 
local  exchange  and  interstate  long 
distance  services,  and  therefore  subject 
to  the  "full  panoply"  of  then-existing 
Title  II  regulation.  In  contrast,  the 
Conunission  classified  MQ,  Sprint,  and 
other  "miscellaneous  common  carriers" 
as  non-dominant  carriers. 

118.  Later  in  the  Competitive  Carrier 
proceeding,  the  Commission 
reconsidered  how  it  should  regulate  the 
provision  of  interstate,  interexchange 
services  by  indeperident  LECs.  In  the 
Competitive  Carrier  Fourth  Report  and 
Order,  the  Commission  determined  that 
interexchange  carriers  affiliated  with 
independent  LECs  would  be  regulated 
as  non-dominant  interexchange  carriers. 
In  the  Competitive  Carrier  Fifth  Report 
and  Order,  the  Commission  clarified 
that  an  "affiliate"  of  an  independent 
LEC  was  "a  carrier  that  is  owned  (in 
whole  or  in  part)  or  controlled  by.  or 
under  common  ownership  (in  whole  or 
in  part)  or  control  with,  an  exchange 
telephone  company."  The  Commission 
further  clarified  that,  in  order  to  qualify 
for  non-dominant  treatment,  the  affiUate 
providing  interstate,  interexchange 
services  must:  (1)  maintain  separate 
books  of  account;  (2)  not  jointly  own 
transmission  or  switching  facilities  with 
its  affiliated  exchange  telephone 
company:  and  (3)  acquire  any  services 
from  its  affiliated  exchange  telephone 
company  at  tariffed  rates,  terms  and 
conditions.  The  Commission  added  that 
any  interstate,  interexchange  services 
offered  directly  by  an  independent  LEC 
(rather  than  through  a  separate  affiliate) 
or  through  an  affiliate  that  did  not 
satisfy  the  specified  conditions  would 
be  subject  to  dominant  carrier 
regulation.  The  Commission  observed 
that  these  separation  requirements 
would  provide  some  "protection  against 
cost-shifting  and  anticompetitive 
cooduct"  by  an  independent  LEC  that 
could  result  from  its  control  of  local 
bottleneck  facihties. 

119.  In  the  Competitive  Carrier  Fifth 
Report  and  Order,  the  Commission  also 
addressed  the  possible  entry  of  the 
BOCs  into  interstate,  interLATA 
services  in  the  futura: 

The  BCX:a  currently  aa  band  by  the  IMF)) 
from  piovidiog  interLATA  mrynam  '  '  *.  If 
this  bar  is  lift»d  in  the  future.  w«  wooid 
ngulate  the  BOCi'  inUniali  iakaiATA 


what 


■i  dcoisaol  until  we  detenninad 
of  sepwvtjon,  if  Mqy,  would  be 
,  forlhe BOCi or Ihair sffiliaias to 
qualify  for  Dondominant  regulaboo. 

laO.Because  the  1996  Act  has 
superseded  the  MFJ's  prohibition 
against  the  BOCs'  provision  of 
interLATA  services,  we  determine  in 
this  proceeding  whether  we  should 
regulate  the  BOCs  or  their  affiliates  as 
dominant  in  the  provision  of  in-region, 
interetate,  domestic,  interLATA 
services.  We  also  consider  in  this 
section  whether  we  should  modify  our 
existing  rules  that  require  independent 
LECs  to  comply  with  the  separation 
requirements  described  above  in  order 
to  qualify  for  non-dominant  regulatory 
treatment  in  the  provision  of  interstate, 
domestic  interexchange  services  that 
origiiute  in  their  local  exchange  areas. 

121.  Otu'  rules  define  a  dominant 
carrier  as  one  that  possesses  market 
power,  and  a  non-dominant  carrier  as  a 
carrier  not  found  to  be  dominant  (i.e., 
one  that  does  not  possess  market 
power).  As  noted,  in  the  Competitive 
Carrier  Fourth  Report  and  Order,  the 
Commission  defined  market  power 
alternatively  as  "the  ability  to  raise 
prices  by  res&icting  output"  and  "the 
ability  to  raise  and  maintain  price  above 
the  competitive  level  without  driving 
away  so  many  customers  as  to  moke  the 
increase  unprofitable."  In  determining 
whether  the  BOC  affiliates  or 
independent  LECs  should  be  classified 
as  dominant  or  non-dominant,  it  is  Srst 
necessarylo  define  the  appropriate 
product  and  geographic  markets  for 
assessing  the  market  power  of  BOC 
affiliates  in  the  provision  of  in-region, 
interetate,  domestic,  interLATA  services 
and  the  market  power  of  independent 
LECs  in  the  provision  of  interstate, 
domestic,  interexchange  services 
originating  in  areas  where  they  control 
looil  exchange  facilities.  We  also 
address  the  relevant  product  and 
geographic  market  definitions  for 
assessing  the  market  power  of  BOC 
affiliates  and  independent  LECs  in  iboir 
provision  of  in-region,  intemaUanal 
services. 

B.  Definition  of  the  Relevant  Prodmct 
and  Geographic  Markets 

122.  In  the  Interexchange  NfttC  <•> 
sought  conmient  on  whether  w<  saould 
retain  the  relevant  product  and 
geographic  market  definitians  i*)pted 
in  the  Competitive  Comer  { 
%vith  rasped  to  the  prosision  otf 
domestic  interexchange  suukjia  ■ 
on  the  analysis  set  forth  in  the  IMi 
Merger  Guidelines,  we  ti  iimiiwly 
concluded  that,  under  certain 
circumstances,  we  should  t 
market  definibons  than  ihoaei 


39416 


Federal  Register  /  Vol.  61,  No.  146  /  Monday,  July  29.  1996  /  Proposed  Rules 


in  the  Competitive  Carrier  proceeding. 
In  this  NPRM.  we  seek  conunent  on  how 
we  should  apply  in  this  proceeding  the 
market  definition  approaches  that  we 
proposed  in  the  Interexctiange  NPRM, 
assuming  they  are  adopted.  We  also 
seek  comment  on  how,  if  we  do  not 
adopt  the  approach  proposed  in  the 
Intewxchange  NPRM.  we  should  define 
the  relevant  pttxluct  and  geographic 
markets  for  purposes  of  this  proceeding. 

1.  Relevant  Product  Markets 

123.  In  the  Competitive  Carrier 
proceeding,  the  Commission  defined  the 
relevant  product  market,  for  purposes  of 
assessing  the  market  power  of  domestic 
interexchange  carriers  covered  by  that 
proceeding,  as  "all  interstate,  domestic, 
interexchange  telecommunications 
services"  and  concluded  that  there  were 
no  relevant  submarkets.  In  the 
Interexchange  NPRM,  we  questioned 
whether  a  narrower  product  market 
definition  might  provide  a  "more 
refined  analytical  tool"  for  evaluating 
whether  a  carrier  or  group  of  carriers 
together  possess  market  power. 

124.  Under  the  1992  Merger 
Guidelines,  "(mjarket  definition  focuses 
solely  on  demand  substitution  factors — 
i.e.,  possible  consumer  responses."  1992 
Merger  Guidelines  at  20,571.  However, 
"Islupply  substitution  factors — i.e., 
possible  production  responses — are 
considered  ...  in  the  identificalioa  of 
firms  that  partidpale  in  the  relevant 
market  and  the  analysis  of  entry."  Id.  In 
the  Interexchange  NPRM.  we  noted  that 
consideration  of  substitutability  of 
demand  supports  the  use  of  a  narrower 
relevant  prodtict  market  than  that 
defined  in  the  Competitive  Carrier 
proceeding.  Based  on  this  analysis,  we 
stated  that  "we  believe  that  we  should 
define  as  a  relevant  product  market  an 
interstate,  interexchange  service  for 
which  there  ate  no  close  substitutes  or 

a  group  of  services  that  are  close 
substitutes  for  each  other,  but  for  which 
there  are  no  other  close  substitutes." 

125.  Wb  acknowledged,  however,  that 
it  might  be  impracticable  to  dehneate  all 
relevant  product  markets  for  interstate, 
domestic,  interexchange  services.  We 
also  stated  our  belief  that  we  need  not 
do  so,  in  light  of  our  previous  finding 
that  substantial  competition  exists  with 
respect  to  most  interstate,  domestic, 
interexchange  service  offerings.  We 
tentatively  concluded  that  we  should 
address  the  question  of  whether  a 
specific  interstate,  domestic, 
interexchange  service  (or  group  of 
services)  constitutes  a  separate  relevant 
product  market  "only  if  there  is  credible 
evidence  suggesting  that  there  is  or 
could  be  a  lack  of  competitive 
performance  with  respect  to  that  servicx 


(or  group  of  services)."  We  sought 
comment  on  this  tentative  conclusion  in 
the  Intecexchange  NPRM. 

126.  Applying  the  approach  proposed 
in  the  Interexchange  NPRM,  we  note 
that,  at  this  time,  we  are  not  aware  of 
any  evidence  suggesting  that  there  is  a 
particular  interLATA  service  or  group  of 
services  that  is  or  will  be  provided  by 
the  BOC  afBliales  or  the  independent 
EECs  with  respect  to  which  "there  is  or 
could  be  a  lack  of  competitive 
performance."  We  therefore  tentatively 
conclude  that,  if  we  adopt  the  approach 
to  product  market  definition  outlined 
above  (and  proposed  in  the 
Interexchange  NPRM).  we  should  treat 
all  interstate,  domestic,  interLATA 
telecommunications  services  as  the 
relevant  product  market  for  purposes  of 
determining  whether  the  BOC  affiliates 
have  market  power  in  the  provision  of 
interstate,  domestic,  interLATA 
services;  for  independent  LECs,  we 
likewise  tentatively  conclude  that  we 
should  treat  all  interstate,  domestic, 
interexchange  telecommunications 
services  as  the  relevant  product  market. 
We  seek  comment  on  this  tentative 
conclusion.  We  also  seek  comment  on 
whether  credible  evidence  exists  that 
suggests  that  there  is  a  particular 
interexchange  service  or  group  of 
services  that  is  or  will  be  provided  by 
the  BOC  affiliates  or  the  independent 
LECs  with  respect  to  which  "there  is  or 
could  be  a  lack  of  competitive 
performance."  Parties  recommending 
that  particular  services  be  grouped  in 
narrower  relevant  product  markets 
should  substantiate  this  contention  with 
relevant  evidence.  Specifically,  in  order 
to  make  such  a  showing,  in  this 
proceeding  or  in  the  future,  a  party  must 
present  pricing  or  performance  data  or 
an  analysts  of  structural  factors  that,  in 
either  case,  .show  that  the  service  or 
group  of  services  is  not  competitive. 

127.  We  also  seek  comment  on 
alternative  approaches  to  product 
market  definition  (including  the  product 
market  definition  established  in  the 
Competitive  Carrier  proceeding)  that  we 
should  adopt  in  this  proceeding  if  we 
decide  not  to  adopt  the  approach 
proposed  in  the  Interexchange  NPRM. 
Parties  should  also  discuss  how  these 
alternative  approaches  to  product 
market  definition  should  be  applied  in 
this  proceeding. 

128.  In  the  International  Competitive 
Carrier  Order  150  FR  48191  (November 
22, 1985)),  the  Commission  determined 
that,  for  international  service,  demand 
and  supply  elasticity  revealed  distinct 
product  markets,  international  message 
telephone  service  (IMTS)  and  non- 
IMTS.  The  Commission  concluded  that 
(a)  AT&T  was  dominant  in  the  provision 


of  IMTS,  and  (b)  all  other  IMTS 
providers  (e.g..  Sprint  and  MQ).  except 
the  non^contiguous  domestic  carriers, 
were  not  dominant.  No  carrier,  the 
Commission  found,  was  dominant  in 
the  provision  of  nop-IMTS  service.  The 
Commission  subsequently  found  AT&T 
to  be  non-dominant  in  the  provision  of 
IMTS.  We  tentatively  coMclude  that  we 
should  retain  the  same  product 
definition  for  the  provision  of 
international  services  by  the  BOCs' 
affiliates  and  the  independent  LECs.  We 
seek  conunent  on  this  tentative 
conclusion. 

2.  Relevant  Geographic  Markets 

129.  In  the  Competitive  Carrier 
proceeding,  the  Commission  concluded 
that  there  was  "a  single  national 
relevant  geographic  market  (including 
Alaska,  Hawaii.  Puerto  Rico,  U.S.  Virgin 
Islands,  and  other  U.S.  oflishore  points) 
for  interstate,  domestic,  interexchange 
telecommunications  services,  with  no 
relevant  submarkets."  In  the 
Interexchange  NPRM,  we  observed  that 
"more  sharply  focused  market 
definitions  will  aid  us  in  evaluating 
whether  the  BOCs  possess  market  power 
with  respect  to  the  provision  of 
interLATA  services  in  areas  where  they 
provide  local  access  service." 

130.  As  previously  noted,  the  1992 
Merger  Guidelines  focus  on  demand 
substitution  factors  for  purposes  of 
market  definition.  In  considering  these 
factors  in  the  Interexchange  NPRM,  we 
noted  that,  at  its  most  fundamental 
level,  interexchange  calling  involves  a 
customer  making  a  connection  from  a 
specific  location  to  another  specific 
location.  We  aLso  expressed  the  view 
that  most  telephone  customers  do  not 
view  interexchange  calls  originating  in 
different  locations  to  be  substitutes  for 
each  other.  Accordingly,  we  tentatively 
concluded  that  "the  relevant  geographic 
market  for  interstate,  interexchange 
services  should  be  defined  as  all  calls 
from  one  particular  location  to  another 
particular  location."  We  sought 
comment  on  this  tentative  conclusion  in 
the  Interexchange  NPRM. 

131.  We  reco^iized.  however,  that  It 
would  be  impracticable  to  conduct  a 
market  power  analysis  in  each 
geographic  market  implied  by  this 
point-to-point  market  definition.  We 
also  statCKl  our  belief  that,  in  the 
majority  of  cases,  economic  factors  and 
the  realities  of  the  marketplace  should 
cause  point-to-point  markets  to  behave 
in  a  sufficiently  similar  maimer  to  allow 
us  to  evaluate  broader,  more  manageable 
groups  of  markets  for  purposes  of 
market  power  analysis.  We  tentatively 
concluded  that  we  should  generally 
continue  to  treat  interstate. 
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interexchange  services  as  a  single 
national  market  when  examining 
whether  a  carrier  or  group  of  carriers 
acting  together  has  market  power.  We 
expressed  the  belief,  however,  that  there 
may  be  special  circumstances  that 
require  us  to  examine  an  area  smaller 
than  the  entire  nation,  for  purposes  of 
market  power  analysis.  We  therefore 
proposed  "to  examine  a  particular 
point-to-point  market  (or  group  of 
markets)  for  the  presence  of  market 
power  if  there  is  credible  evidence 
suggesting  that  there  is  or  could  be  a 
lack  of  competition  in  that  market  (or 
group  of  markets)  and  there  is  a  showing 
that  geographic  rate  averaging  will  not 
sufficiently  mitigate  the  exercise  of 
market  power  (if  it  exists)  in  that  market 
(or  group  of  markets)." 

132.  In  applying  that  approach,  we 
beUeve  that  there  are  special 
circumstances  that  make  it  appropriate 
for  us  to  examine  an  area  smaller  than 
the  entire  nation  for  purposes  of 
assessing  the  market  power  of  a  BOC 
affiliate  or  independent  LEC.  As 
discussed  above,  it  is  possible  that  a 
BOC,  through  cost  misallocalion  or 
discrimination,  may  be  able  to  use  its 
market  power  in  local  exchange  and 
exchange  access  services  to 
disadvantage  the  BOC  affiliate's 
interexchange  competitors.  Such  cost 
misallocalion  or  discrimination 
conceivably  could  enable  the  BOC 
affiliate  eventually  to  obtain  the  ability 
to  raise  unilaterally  its  price  for  in- 
region,  interstate,  domestic,  interLATA 
services  above  competitive  levels  by 
restricting  its  output.  With  respect  to 
each  originating  in-region  location,  the 
determination  of  whether  a  BOC  affiliate 
or  independent  LEC  possesses  market 
power  in  that  market  will  turn  on  the 
same  issue — whether  the  BOC  or 
independent  LEC  can  leverage  the 
market  power  arising  from  its  control  of 
access  facilities  sufficiently  to  give  the 
BOC  affiliate  or  independent  LEC 
afiiUate,  respectively,  market  power  in 
that  point-to-point  market  in  the 
provision  of  interstate,  domestic, 
interLATA  services  or  interstate, 
domestic,  interexchange  services, 
respectively.  We  believe  that,  given  the 
BOCs'  and  independent  LEC^'  current 
retention  of  monopoly  control  over 
bottleneck  facilities,  a  BOC  or 
independent  LEC  can  exercise  market 
power  in  either  all  or  none  of  these 
point-to-point  markets  originating  in  the 
areas  where  the  BOC  or  independent 
LEC  controls  local  exchange  facilities. 
We  also  recognize  that  geographic  rate 
averaging  of  interstate  long  distance 
services  alone  may  not  be  sufficient  to 
offset  the  anticompetitive  effects  of  a 


BOC's  or  independent  LECs  use  of  the 
market  power  resulting  from  its  control 
over  local  access  facilities. 

133.  We  tentatively  conclude, 
therefore,  that,  at  this  stage,  the  BOCs' 
current  monopoly  control  of  imtlleneck 
facilities  constitutes  "credible  evidence 
suggesting  that  there  is  or  could  be  a 
lack  of  competition"  with  respect  to 
interatote.  domestic,  interLATA  services 
originating  in  a  BOC's  in-region  area. 
Consequently,  we  tentatively  conclude 
that  we  should  evaluate  a  BOC's  point- 
to-point  markets  in  which  calls  originate 
in-region  separately  from  its  point-to- 
point  markets  in  which  calls  originate 
oul-of-tegion,  for  the  purpose  of 
determining  whether  a  BOC  interLATA 
affiliate  possesses  market  power  in  the 
provision  of  in-region,  interstate, 
domestic,  interLATA  services. 
Similarly,  we  tentatively  conclude  that 
we  should  evaluate  an  independent 
LECs  point-to-point  markets  in  which 
calls  originate  in  its  local  exchange 
areas  separately  bom  its  markets  in 
which  calls  originate  outside  those 
areas,  for  the  purpose  of  determining 
whether  an  independent  LEC  possesses 
market  power  in  the  provision  of  in- 
region,  interstate,  domestic, 
interexchange  services. 

134.  We  seek  comment  on  this 
proposed  approach.  We  invite  parties  to 
discuss  why  they  believe  we  should 
examine  smaller  or  larger  areas  for 
purposes  of  determining  whether  a  BCX 
affiliate  or  independent  LEC  possesses 
market  power  in  the  provision  of 
interstate,  domestic.  interLATA  services 
or  interstate,  domestic,  interexchange 
services^  respectively. 

135.  We  seek  comment  on  alternative 
approaches  to  geographic  market 
definition  that  we  should  adopt  in  this 
proceeding  (including  the  geographic 
market  definition  established  in  the 
Competitive  Carrier  proceeding)  if  we 
decide  not  to  adopt  the  approach 
proposed  in  the  Interexchange  NPRM. 
Parties  should  also  discuss  how  these 
alternative  approaches  to  geographic 
market  definition  should  be  applied  in 
this  proceeding. 

136.  In  the  International  Competitive 
Carrier  Order,  the  Commission 
determined  that,  for  international         ~. 
service,  every  destination  country 
constituted  a  separate  geographic 
market  based  "primarily  on  the  need  for 
a  carrier  to  obtain  an  operating 
agreement  prior  to  providing  service  to 
a  given  country."  With  the  possible 
exception  of  routes  where  a  BOC 
affiliate  or  independent  LEC  is  affiliated 
with  one  or  more  foreign  carriers,  we 
believe  that  there  are  no  critical 
distinctions  on  the  basis  of  a  BOC 
affiliate's  or  independent  LECs  market 


shares,  their  respective  sizes  and 
resources,  demand  and  supply 
elasticities,  or  conditions  of  entry  from 
one  destination  country  to  another 
which  would  require  a  route-by-route 
analysis  of  these  carriera'  market 
positions.  Further,  the  Commission 
recently  determined  that  there  is  no 
evidence  lo  "suggest!  i  that  entry 
barriers  vary  substantially  among 
geographic  markets."  Thus,  we 
tentatively  conclude  that,  for  purposes 
of  this  proceeding,  we  can  analyze  the 
market  power  of  the  BOC  affiliates  and 
independent  LECs  on  a  worldwide 
basis,  and  need  not  generally  make 
route-by-route  findings,  with  the 
exception  of  routes  in  which  the  carriers 
are  affiliated  with  foreign  carriers  in  the 
destination  market.  We  seek  comment 
on  this  tentative  conclusion.  We  also 
invite  parties  to  discuss  why  they 
believe  we  should  examine  smaller 
areas  for  purposes  of  determining 
whether  a  BOC  affiliate  or  independent 
LEC  possesses  market  power  in  the 
provision  of  in-region,  international 
services. 

C.  Classification  of  BOC  Affiliates 

137.  In  this  section,  we  consider 
whether  we  should  relax  the  dominant 
carrier  regulation  that  under  our  current 
rules  would  apply  to  in-region, 
interstate,  domestic,  interLATA  services 
provided  by  BOC  affiliates.  In  order  lo 
do  so,  our  rules  require  us  lo  determine 
that  the  BOC  affiliates  will  not  possess 
market  power  in  the  provision  of  those 
services  in  the  relevant  product  and 
geographic  markets.  We  also  consider 
whether  to  apply  the  same  repulatory 
classification  to  the  BCX:  afTiliaius' 
provision  of  in-region,  international 
services  as  we  impose  on  their  provision 
of  in-region,  interstate,  domestic. 
interLATA  services. 

138.  As  a  preliminary  matter,  we  note 
that  there  are  two  ways  in  which  a 
carrier  can  profitably  raise  and  sustain 
prices  above  competitive  levels  and 
thereby  exercise  market  power.  For 
convenience,  we  refer  in  the  following 
discussion  to  a  carrier's  ability  to  engage 
in  such  a  strategy  as  the  ability  to  "raise 
prices."  First,  a  carrier  may  be  able  lo 
raise  prices  by  restricting  its  own  output 
(which  usually  requires  a  large  market 
share):  second,  a  carrier  may  be  able  lo 
raise  prices  by  increasing  its  rivals'  costs 
or  by  restricting  its  rivals'  output 
through  the  carrier's  control  of  an 
essential  input,  such  as  access  to 
bottleneck  facilities,  tliat  its  rivals  need 
to  offer  their  services. 

139.  Courts,  applying  the  Sherman 
Act,  have  long  distinguished  between 
the  ability  of  a  firm  lo  restrict  output 
and  raise  its  price  above  the  competitive 
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level  and  the  ability  of  a  firm  to  leverage 
its  market  power  in  one  market  to  gain 
a  competitive  advantage  in  a  second 
market.  See.  e-g..  United  States  v. 
Griffith.  334  U.S.  100, 107-08  (1948) 
(holding  that  monopoly  power  had  been 
illegally  used  "to  beget  monopoly"); 
Berkey  Photo,  Inc.v.  Eastman  Kodak 
Co..  603  F.2d  263.  275-76  (2d  Qr. 
1979).  cert,  denied.  444  U.S.  1093 
(1980);  Viacom  Intem'llnc.  v.  Time  Inc., 
785  F.  Supp.  371  (S.D.N.Y.  1992). 
Although  a  number  of  courts  have 
disagreed  with  Berkey's  conclusion  that 
"the  use  of  monopoly  power  attained  in 
one  market  to  gain  a  competitive 
advantage  in  another  is  a  vioUtion  of 
section  2  |of  the  Sherman  Act],  even  if 
therv  has  not  been  an  attempt  to 
monopolize  the  second  market."  Berkey. 
603  F.2d  at  276  (emphasis  added).  Oisse 
courts  have  not  questioned  the 
distinction  described  above.  See,  e.g., 
Alaska  Airlines,  Inc.  v.  United  Airlines, 
Inc..  948  F.2d  536,  547  (9th  Qr.  1991); 
rmmnan  v.  Armstrong  World  Indus.. 
Inc..  980  F.2d  171,  206  (3d  Cir.  1992). 
Economists  likewise  have  recognized 
such  a  distinction  by  distinguishing 
between  "Stiglerian"  market  power, 
which  is  the  ability  of  a  firm  profitably 
to  raise  and  sustain  its  price 
significantly  above  the  competitive  level 
by  restricting  its  output,  and  "Bainian" 
market  power,  which  is  tlie  ability  of  a 
firm  profitably  to  raise  and  sustain  its 
price  significantly  above  the 
competitive  level  by  raising  its  rivals' 
costs  and  thereby  causing  the  rivals  to 
restrain  their  output.  TJG.  Krattenmaker, 
R.H.  Lande.  and  S.C.  Salop,  Monopoly 
Power  and  Market  Power  in  Antitrust 
Law.  76  Geo.  UJ.  241.  249-253  (1987). 
We  note  that  raising  rivals'  costs' does 
not  necessarily  result  in  an  increase  in 
prices.  If  a  BCX:  raises  the  costs  of  its 
affiliate's  rivals  so  that  the  rivals  raise 
their  prices,  the  affiliate  could  choose 
not  to  raise  its  prices,  in  order  to 
increase  its  market  share.  The  exercise 
of  this  type  of  market  power  could  also 
delay  the  introduction  of  new 
technologies  or  degrade  the  quality  of 
service  that  a  BOC  affiliate's  interLATA 
competitors  vrank)  otherwise  provide.  ' 

140.  We  seek  comment  on  whether 
the  BCK:  affiliates  should  be  classified  as 
dominant  carriers  in  the  provision  of  in- 
region,  interstate,  domestic,  interLATA 
services  under  our  rules  only  if  we  find 
that  they  have  the  ability  to  raise  prices 
of  those  services  by  restricting  their  own 
output,  or  whether  the  affiliates  should 
be  classified  as  dominant  if  the  BOCs 
have  the  ability  to  raise  prices  by  raising 
the  costs  of  their  affiliates'  interLATA 
rivals.  We  believe  that  our  regulations 
associaled  with  the  classification  of  a 


carrier  as  dominant  generally  are 
designed  to  prevent  a  BOC  affiliate  from 
raising  price  by  restricting  its  output 
rather  than  to  prevent  a  BOC  from 
raising  price  by  raising  its  rivals'  costs. 
For  example,  price  cap  regulation  of  a 
BOC  affiliate's  retail  rates  for  in-region, 
interLATA  services  should  prevent  the 
affiliate  from  achieving  higher  retail 
interLATA  prices,  but  generally  would 
not  prevent  the  BOC  from  raising  iu 
affiliate's  rivals'  costs  through 
discrimination  or  other  anticompetitive 
conduct  Although  price  cap  rMulation 
could  limit  a  BOC  affiliate's  ability  to 
raise  its  interLATA  rates  if  the  BOC 
caused  the  affiliate's  rivals  to  raise  their 
prices  by  increasing  their  costs,  price 
regulation  would  not  prevent  the 
affiUate  from  profiting  from  the  BOC's 
raising  of  rivals'  costs  through  increased 
market  share.  Such  behavior  would  be 
profitable  if  the  BOC  were  thereby  able 
to  retard  a  rival's  iimovation  or  cause  its 
affiliate's  rivals  to  lose  market  share  to 
the  affiliate.  We  note  that  this  form  of 
anticompetitive  conduct  might  well 
involve  increasing  the  affiliate's  own 
output.  We  also  note  that  the  definitions 
of  market  power  cited  by  the 
Commission  in  the  Competitive  Carrier 
Fourth  Report  and  Order  mfaired  to  the 
concept  of  a  carrier  raising  price  by 
restricting  its  own  output. 

141.  In  determining  whether  a  firm 
possesses  market  power,  the 
Commission  previously  has  focused  on 
certain  well-established  market  features, 
including  market  share,  supply  and 
demand  subsUtutobility,  the  cost 
structure,  size,  or  resources  of  the  firm. 
and  control  of  bottleneck  facilities.  All 
but  the  last  of  these  fiaatures,  bottleneck 
control,  appear  to  focus  exclusively  on 
whether  the  carrier  has  the  abifity  to 
raise  price  by  restricting  its  own  output. 
With  respect  to  the  first  index,  market 
share,  we  believe  that  the  fact  that  each 
BOC  affiliate  initially  will  have  zero 
market  ^hare  in  the  provision  of  in- 
region,  interstate,  domestic,  interLATA 
services  suggests  that  the  affiliate 
initially  will  not  be  able  profitably  to 
raise  and  sustain  its  price  by  restricting 
its  output.  Because,  however,  the 
affihate's  zero  market  share  results  from 
its  exclusion  from  the  market  until  now, 
it  says  little  about  whether  the  affiliate 
would  quickly  achieve  the  ability  to 
raise  price  by  restricting  output. 
Although  oiu  analysis  bielow  focuses  on 
the  possibility  that  a  BOC  affiliate 
would  gain  such  ability  through 
anticompetitive  activity  by  the  BOC,  wo 
recognize  and  seek  comment  on  the 
possibility  that  an  affiliate  could  gain 
such  ability  through  means  other  than 
anticompetitive  conduct.  For  example. 


the  strength  of  a  BOC's  brand  identity  in 
its  region  alone  might  enable  its  affiliate 
to  gain  substantial  market  share  quickly, 
thereby  giving  it  the  ability  to  raise  price 
by  restricting  its  output.  As  to  supply 
substitutability,  since  all  intorlATA 
customers  currently  are  served  by  the 
affiliates'  competitors  and  could 
continue  to  be  served  by  them  after  BOC 
affiliates  enter  the  domestic  interLATA 
market,  wo  believe  that  the  availability 
of  this  transmission  capacity  will 
constrain  the  BOC  affiliates'  ability  to 
raise  its  domestic  interLATA  prices. 
Moreover,  wa  recently  found  that  the 
purchasing  decisions  of  most  customera 
of  domestic  interexchange  services  are 
sensitive  to  changes  in  price  and  would 
be  willing  to  shift  their  traffic  to  an 
interexchange  carrier's  rival  If  the 
carrier  raises  its  prices.  We  also  believe 
that  the  cost  structure,  size,  and 
resources  of  the  BOC  affiliates  are  not 
likely  to  enable  them  to  raise  prices  for 
their  domestic  interLATA  services.  In 
the  ATS-T  Reclassification  Order,  the 
Commission  noted  that  the  issue  is 
whether  a  carrier's  "lower  costs,  sheer 
size,  superior  resources,  financial 
strength,  and  technical  capabilities" 
'  "are  so  great  to  preclude  the  effactive 
fiinctioning  of  a  competitive  market.' " 
We  seek  comment  on  this  analysis. 
142.  As  noted  above,  in  assessing 
whether  a  BOC  affiliate  would  quickly 
achieve  market  power  in  the  provision 
of  in-region,  interstate,  domestic, 
interLATA  services,  we  must  also 
consider  the  significance  of  the  BOCs' 
current  control  of  bottleneck  access 
facilities.  We  noted  earlier  that  a  BOC's 
control  of  access  facilities  poses  two 
principal  problems  as  the  BOC  enters 
markets  from  which  it  has  previously 
been  prohibited — improper  allocation  of 
costs  and  unlawful  discrimination.  The 
BOCs'  control  of  access  facilities  is  a 
factor  in  both  types  of  market  power 
discussed  above.  In  analyzing  whether  a 
BOC  affiliate  could  raise  its  prices  by 
restricting  its  own  output,  the  primary 
inquiry  is  whether  the  safeguards  in  the 
1996  Act  and  any  Commission  rules 
implementing  these  safeguards,  coupled 
with  other  provisions  of  the 
Communications  Act  and  Commission 
regulations,  will  sufficiently  constrain  a 
BOC's  ability  to  improperly  allocate^ 
costs,  discriminate  unlawfully,  or 
engage  in  other  anticompetitive  conduct 
such  that  its  affiliate  would  no!  quickly 
gain  the  ability  to  raise  price  by 
restricting  its  output  of  in-region, 
interstate,  domestic,  interLATA 
services.  In  analyzing  whether  a  BOC 
could  cause  increases  in  the  prices  for 
in-region,  interatale,  domestic, 
interLATA  services  by  raising  the  costs 
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of  its  affiliate's  interLATA  rivals,  the 
inquiry  focuses  on  whether  the  statutory 
and  regulatory  safeguards  will  prevent  a 
BOC  from  engaging  in  unlawful 
discrimination  or  other  anticompetitive 
conduct  that  would  raise  its  affiliate's 
rivals'  costs. 

143.  As  noted  above,  improper 
allocation  of  costs  by  a  BOC  is  of 
concern  because  such  action  may  allow 
a  BOC  to  recover  costs  incurred  by  its 
affiliatelo  provide  interatale,  domestic, 
interLATA  services  from  subscribera  to 
the  BOC's  local  exchange  and  exchange 
access  services,  in  order  to  give  the 
affiliate  an  uniisir  ad%'antage  over  its 
oompetitoiB.  For  purposes  of  market 
power  analysis,  however,  we  are 
concained  with  improper  allocation  of 
colts  only  to  the  extent  it  enables  a  BOC 
affiliate  to  aet  retail  interLATA  prices  at 
predatory  levels  (i.e..  below  the  costs 
incurred  to  provide  those  services), 
drive  out  its  interlATA  competitora, 
and  then  raise  and  sustain  retail 
interLATA  prices  significantly  above 
competitive  levels.  A  BOC  may  be  more 
likely  to  attempt  to  improperly  allocate 
costs  to  the  extent  the  BOC  and  BOC 
affiliate  share  common  facilities  and 
personnel.  As  discussed  above,  section 
272  imposes  structural  safeguards  to 
prevent  a  BOC  from  improperly 
allocating  costs  among  its  affiliate's 
interLATA  services  and  services 
provided  by  the  BOC.  Specifically,  the 
statute  requires  a  BOC  affiliate  to 
"operate  independently"  from  the  BOC, 
maintain  separate  books,  records,  and 
accounts  from  the  BOC,  and  have 
separate  officers,  directors,  and 
employees.  In  addition,  a  BOC  affiliate 
must  conduct  all  transactions  with  the 
BOC  on  an  arm's  length  basis,  and  all 
such  transactions  must  be  reduced  to 
writing  and  made  available  for  public 
inspection.  We  believe  that  these 
safeguards  will  constrain  a  BOC's  ability 
to  improperly  allocate  costs  and  make  it 
easier  to  detect  any  improper  allocation 
of  costs  that  may  occur. 

144.  We  believe  that  price  cap 
regulation  of  the  BOC's  access  services 
also  reduces  the  potential  that  the  BOCs 
would  improperly  allocate  the  costs  of 
their  affiliates'  interLATA  services.  As 
the  Commission  previously  explained, 
"(blecause  price  cap  regulation  severs 
the  direct  link  between  regulated  costs 
and  prices,  a  carrier  is  not  able  to 
recoup  misallocated  nonregulated  costs 
by  raising  basic  service  rates,  thus 
reducing  the  incentive  for  the  BOCs  to 
allocate  nonregulated  costs  to  regulated 
services."  We  recognize  that  under  our 
current  interim  LEC  price  cap  rules,  a 
BOC  could  select  an  X-factor  option  that 
requires  it  to  share  interstate  earnings 
with  its  customers  that  excoed>specified 


benchmarks  and  permit  the  BOC  to 
make  a  low-end  adjustment  if  interstate 
earnings  tall  below  a  specified 
threshold.  Consequently,  this  regime 
may  create  some  incentive  for  a  BOC  to 
allocate  costs  from  interLATA  services 
to  access  services  in  order  to  reduce  the 
amount  of  profits  the  BOC  is  required  to 
share  with  its  interstate  access  service 
customers.  Similarly,  the  possibility  of 
future  rfr.calibration  of  price  cap  levels 
also  implies  that  price  cap  regulation 
does  not  fiilly  sever  the  link  between 
regulated  costs  and  prices.  We  note, 
however,  that  we  have  tentatively 
concluded  in  the  BOC  Accounting 
Safeguards  NPRMtbM  we  should  apply 
our  affiliate  transaction  rules  to 
transactions  between  the  BOCs  and  their 
interLATA  affiliates,  in  order  to  make  it 
more  difficult  for  a  BtX)  to  allocate  to 
its  regulated  local  exchange  and 
exchange  access  services  costs  that 
should  be  assigned  to  its  affiliate's  in- 
region,  interLATA  activities. 

145.  In  addition,  we  note  that,  even  if 
a  BOC  is  able  to  allocate  improperly  the 
costs  of  its  affiliate's  interLATA 
services,  it  is  questionable  whether  a 
BOC  affiliate  could  successfully  engage 
in  predation.  At  least  three 
interexchange  carriers — ATftT,  MCI, 
and  Sprint — have  nationwide  or  near- 
nationwide  network  bdlities.  These  are 
large  well-established  companies  with 
customers  throughout  the  nation.  It  may 
be  unlikely,  therefon.  that  a  BOC 
affiliate,  whose  customers  presiunably 
would  be  concentrated  in  one 
geographic  region,  could  drive  one  or 
more  of  these  companies  from  the 
market.  Even  if  it  could  do  so,  there  is 
a  question  whether  the  BOC  affiliate 
would  later  be  able  to  raise  prices  in 
order  to  recoup  lost  revenues.  As 
ProCassor  Spuunr  has  observed,  "(ejven 
in  the' unlikely  event  that  (a  BOC 
affiUate)  could  drive  one  of  the  three 
large  interaxchonse  carrion  into 
bankruptcy,  the  fiber-optic  transmission 
capacity  of  that  carrier  would  remain 
intact,  ready  for  another  firm  to  buy  the 
capacity  at  a  distress  sale  and 
immediately  undercut  the  laffiUate'sj 
noncompetitive  prices."  We  recognize 
that  action  taken  in  concert  by  two  or 
more  BOCs  could  have  a  more 
significant  impact  on  interLATA 
competitors.  In  paragraph  ,  infrv,  we 
seek  comment  on  the  effect,  if  any,  that 
a  merger  of  or  joint  venture  between  two 
or  more  BOCs  should  have  on  our 
determination  of  whether  to  classify  one 
of  the  BOC's  interLATA  affiliate  as 
dominant  or  non-dominant. 

146.  We  seek  comment  on  whether 
the  structural  safeguards  in  section  272, 
price  cap  regulation  of  the  BOC's  access 
services,  and  the  accounting  safeguards 


proposed  in  the  Accounting  Safeguards 
NPRMare  sufficient  to  prevent  the 
BOCs  from  improperly  allocating  costs 
between  monopoly  local  exchange  and 
exchange  access  services  and  their 
affiliates'  competitive  interLATA 
services  to  such  an  extent  that  their 
interLATA  affiliates  would  quickl)  gun 
the  ability  profitably  to  raise  and  susdain 
prices  of  in-region,  interstate,  domestic 
InterLATA  services  significantly  above 
competitive  levels  by  restricting  its 
output  of  these  services.  If  so,  we  seek 
comment  on  whether  regulatioo  of  a 
BOC's  interLATA  affiliate  os  a  dominant 
carrier  would  prevent  the  BOC  affiliate 
from  engaging  in  such  pricing  prscticss. 
We  seek  comment  on  whether  a  BOCs 
ability  improperly  to  allocatt.  the  costs 
between  interLATA  and  exi  Jionge 
access  services  would  enable  the  BOC  to 
raise  the  costs  of  its  affiliate's 
interLATA  competitors. 

147.  Id  addition  to  improper 
allocation  of  costs,  a  BOC  potentially 
could  use  its  market  power  in  the 
provision  of  local  exchange  and 
sxdunge  access  services  to  the 
advantage  of  its  interLATA  affiliate  by 
discriminating  against  the  affiliate's 
interLATA  competitora  with  respect  to 
the  provision  of  exchange  and  excfaonga 
access  services.  As  previously 
discussed,  there  are  various  ways  in 
which  s  BOC  could  attempt  to 
discriminate  against  unaffiliated 
interLATA  carriers.  For  example,  a  BOC 
could  provide  its  affiliate's  interLATA 
competitors  with  poorer  quality 
intercotmection  to  the  BOC's  local 
network  than  it  provides  to  its  affiliate, 
or  it  could  urmecessarily  delay 
satisfying  its  competitora'  requests  to 
connect  to  the  BOC's  network.  As  a 
more  specific  example,  the  BOC  may 
hil  to  cooperate  with  an  interLATA 
carrier  that  is  introducing  an  iimovative 
new  service  until  the  BOC's  interLATA 
affiliate  is  ready  to  initiate  the  same 
service.  To  the  extent  that  interexchange 
customers  believe  that  the  BOC  affiliate 
oSars  a  higher  quality  of  service,  the 
BOC  affiliate  may  be  able  to  raise  its 
interLATA  rates.  Moreover,  even 
ooiasioQal  disruptions  of  a  competing 
carrier's  services  may  cause  customers 
to  choose  another  carrier.  We  believe 
that  these  and  other  forms  of 
discrimination  may  be  difficult  to 
police,  particularly  in  situations  where 
the  level  of  the  BOC's  "cooperation" 
with  unaffiliated  interLATA  carriera  is 
difficult  to  quantify.  To  the  extent 
customers  value  "one-!!top  shopping," 
degrading  a  carrier's  interexchange 
service  may  also  undonr.ine  the 
attractivenes.'.  of  the  carrier's 
interexchange/local  exchange  package 
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and  thereby  strengthen  the  BOCs 
dominiint  position  in  the  provision  of 
local  exchange  services. 

148.  As  previously  noted,  ssctioos 
272  (c)  and  (o)  set  forth  both  general  and 
specinc  nondiscrimination  safeguards 
that  apply  to  BOC  provision  of  in-iegion 
interlATA  telecommunications  service 
and  other  services.  For  example,  section 
272(e)(3)  requires  that  a  BOC  charge  its 
affiliate  "an  amount  for  access  to  its 
telephone  exchange  service  and 
exchange  access  that  is  no  less  than  the 
amount  (that  the  BCK;  charges]  any 
unaffiliated  interexcfaange  carrien  for 
such  services."  Section  272  also  restricts 
the  ability  of  a  BOC  to  provide 
"facilities,  services,  or  information 
concerning  its  provision  of  exchange 
access  to  (its  affiliate. I  unless  (it  makesi 
such  facilities,  services,  or  infbnnatian 
•  *   *  available  to  other  providers  of 
intarLATA  services  in  that  market  on 
the  same  terms  and  conditions."  Section 
272(e)(1)  explicitly  prohibits  a  BOC 
from  discriminating  against  unaffiliated 
cairieis  by  delaying  their  requests  for 
exchange  service  and  exchange  access. 
The  statute  also  includes  joint 
marketing  restrictions  to  preclude,  for 
example,  a  BOC  affiliate  bom  bundling 
long  distance  service  with  its  affiliated 
BOCs  local  service,  unless  competing 
interexchange  carriers  have  the  same 
ability  to  bundle  their  long  distance 
service  with  the  BOC's  local  services.  As 
noted,  we  recognize  that  the 
nondiscrimination  requirements  in 
section  272  will  not  euminate  the  BOCs' 
incentive  to  discriminate  against 
competing  interexchange  carriers.  We 
seek  comment,  however,  on  whether 
and  the  extent  to  which  these  safeguards 
would  prevent  the  BOCs  &om  gaining 
the  two  types  of  market  power 
discussed  above.  Speofically,  we  seek 
comment  on  whether  these  safeguards 
would  prevent  a  BOC  bom  raising  the 
costs  of  its  affiliate's  interlATA  rivals 
by  discriminating  against  those 
competitors,  and  on  whether  these 
safeguards  would  prevent  a  BOC  bom 
discriminating  to  such  an  extent  that  its 
intarLATA  affiliate  would  quickly 
acquire  the  ability  profitably  to  raise 
and  sustain  the  price  of  in-region, 
interstate,  domestic.  interLATA  services 
significantly  above  competitive  levels 
by  restricting  their  output. 

149.  There  is  at  least  one  other  way, 
in  addition  to  the  improper  allocation  of 
costs  and  discrimination,  in  which  a 
BOC  could  use  the  market  power  that 
arises  bom  its  control  of  local 
bottleneck  facilities  to  give  its  affiliate  a 
competitive  advantage  in  the  provision 
of  in-region,  interstate,  domestic, 
interlATA  services.  Absent  appropriate 
regulation,  a  BOC  could  potentially 


raise  the  price  of  access  to  all 
interexchange  carriers,  including  its 
affiliate.  Equivalenlly,  a  BOC  could  fail 
to  pass  through  to  interexchange  carriers 
a  reduction  in  the  cost  of  providing 
access  services.  Price  cap  regulation 
would  not  be  effective  in  eliminating 
the  effect  of  a  price  squeeze  initiated 
under  these  circumstances.  This  would 
cause  competing  interLATA  carriers  to 
raise  iheir  retail  interLATA  rates  in 
order  to  remain  profitable.  The  BOC 
affiliate  could  then  capture  additional 
market  share  by  not  raising  its  prices  to 
reflect  the  increase  in  access  charges. 
This  process  is  known  as  a  price 
squeeze.  Although  the  BOC  affiliate 
would  report  little  or  no  profit,  the  BOC 
firm  as  a  whole  would  receive  higher 
access  revenues  bom  unaffiliated 
interexchange  carriers  and  increased 
revenues  bom  the  affiliate's  interlATA 
services  causes  by  its  increased  share  of 
interLATA  traffic.  If  the  BOC  were  to 
raise  its  access  rates  high  enough,  it 
would  be  impossible  for  the 
interexchange  competitors  to  compete 
effectively.  Thus,  the  entry  of  a  BOC's 
affiliate  into  the  provision  of  in-region, 
interstate,  domestic,  interLATA  services 
gives  the  BOC  an  incentive  to  raise  its 
price  for  access  services  in  order  to 
disadvantage  its  affiliate's  rivals, 
inoease  its  affiliate's  market  share,  and 
increase  the  profits  of  the  BOC  overall 
One  constraint  on  the  BOC's  ability  to 
engage  in  such  conduct  is  the 
Clommission's  price  cap  regulation  of 
the  BOCs'  access  services.  We  seek 
comment  on  whether  price  cap 
regulation  of  the  BOCs'  access  services 
prevents  a  BOC  from  raising  its 
affiliate's  rivals'  costs  by  raising  the 
price  of  access.  We  also  seek  conmient 
on  whether  price  cap  regulation  will 
suffidently  constrain  a  BOC  bom 
raising  the  price  of  access  to  such  an 
extent  that  its  interLATA  affiliate  would 
quickly  gain  the  ability  profitably  to 
raise  and  sustain  the  price  of  in-region, 
interstate,  domestic,  interLATA  services 
significantly  above  competitive  levels 
by  restricting  its  output.  Parties  arguing 
that  price  cap  regulation  is  not  a 
sufficient  constraint  on  such 
anticompetitive  behavior  shoidd  also 
comment  on  what,  if  any,  mechanisms 
could  be  implemented  to  address  this 
issue. 

ISO.  Based  on  the  preceding 
discussion  of  the  ramifications  of  the 
BOCs'  control  of  local  facilities,  we  seek 
comment  on  whether  the  statutory  and 
regulatory  safegtiards  currently  imposed 
on  the  BOCs  and  their  affiliates  are 
sufficient  for  us  to  relax  the  dominant 
carrier  regulation  that  under  our  current 
rules  would  apply  to  in-region, 


intersUte,  domestic,  interLATA  services 
provided  by  the  BOC  affiliates.  Parties 
should  address  this  issue  with  respect  to 
'ooth  types  of  market  power  discussed 
above — raising  price  by  restricting 
output  and  raising  price  by  raising 
rivals'  costs.  Parties  contending  that  the 
safeguards  are  not  sufficient,  and 
therefore  that  we  should  classify  the 
BOC  affiliates  as  dominant,  should  also 
comment  with  specificity  on  whether 
we  should  impose  price  cap  regulation 
on  those  affiliates. 

151.  Parties  should  also  address 
whether  regulating  BOC  affiliates  ss 
dominant  carriers,  including  imposing 
price  cap  regulation  on  their  in-region, 
interstate,  domestic,  interLATA 
services,  would  provide  any  additional 
protection  against  a  BOC  affiliate 
gaining  market  power  in  the  provision 
of  these  services,  beyond  thai  provided 
by  the  safeguards  established  by  the 
1996  Act,  our  implementing  rules,  and 
our  existing  regulations.  We  thus  seek 
comment  on  whether  imposing 
dominant  carrier  regulation,  including 
price  cap  regulation,  on  a  BOC  affiliate 
would  limit  the  incentive  and  ability  of 
the  BOC  parent  to  engage  in  improper 
allocation  of  costs,  discrimination,  or 
other  anticompetitive  conduct  As 
previously  discussed,  dominant  carrier 
regulation  of  the  BOC  interLATA 
affiliates  may  subject  the  affiliates' 
interLATA  services  to  price  cap 
regulation,  as  spedfieo  by  Commission 
oi^er,  would  require  the  affiliates  to  file 
interLATA  tariffs  with  cost  support  data 
and  on  longer  notice  periods,  and  would 
impose  more  stringent  section  214 
requirements  on  the  affiliates  than  those 
that  apply  to  non-dominant  carriers. 
Although  we  currently  review 
compUdnts  against  dominant  carriers 
under  a  different  standard  than 
complaints  against  non-dominant 
carriers  (non-dominant  carriers  rates 
and  practices  ore  presumed  lawful, 
while  non-dominant  carriers  receive  no 
presumption  of  lawfiilness).  we  have 
tentatively  concluded  In  this  NFRM 
that,  in  the  context  of  complaints 
alleging  that  a  BOC  has  ceased  to  meet 
the  conditions  required  for  the 
provision  of  in-region  interlATA 
services,  we  vrill  not  employ  a 
presumption  of  reasonableness  in  fevor 
of  the  BOC  or  BOC  affiliate,  regardless 
of  whether  it  is  regulated  as  a  dominant 
or  non-dominant  carrier.  Commenters 
should  discuss  which,  if  any.  of  the 
regulations  that  would  be  applicable  to 
BOC  affiliates  as  dominant  carriers 
would  constrain  the  ability  of  the  BOCs 
to  engage  in  improper  allocation  of 
costs,  discrimination,  or  other 
anticompetitive  conduct  to  the  extent 


that  the  affiliate  would  gain  market 
power.  Commenters  should  alao  address 
any  other  costs  or  benefits  of  imposing 
dominant  carrier  r^ulation  on  BOC 
affiliates.  Finally,  parties  that  favor 
dominant  carrier  regulation  of  the  BOCs' 
in-region  interLATA  affiliates  should 
comment  on  whether  there  are 
additional,  administratively  workable 
and  less  burdensome  safeguards  that 
would  permit  us  to  regulate  the  affiliates 
as  non-dominant  carriers. 

152.  The  entry  of  the  BOCs  into  in- 
region  interLATA  services  does  not 
mark  the  first  occasion  when  this 
Commission  has  considered  the 
safeguards  that  are  needed  when  a  LEC 
provides  a  competitive  service  that  uses 
the  LEC's  exchange  access  service.  In 
the  Competitive  Carrier  proceeding,  the 
Commission  examined  the  safeguards 
that  would  be  required  when  an 
independent  LEC  provided  interstate, 
domestic  interexciiange  services.  The 
Commission  initially  concluded  in  the 
Competitive  Carrier  First  Report  and 
Order  that  it  would  regulate  the 
independent  LECs'  interstate  long 
distance  services  as  dominant  carrier 
oftarings  because  of  their  control  over 
bottteneck  local  exchange  and  exchange 
access  fecilities.  Subsequently,  the 
Commission  relaxed  its  regulation  of 
interstate,  domestic,  interexchange 
services  provided  by  an  affiliate  of  an 
independent  LEC,  subject  to  the 
conditions  discussed  above,  but 
affirmed  its  regulation  of  such  services 
under  dominant  carrier  rules  if  the 
independent  LEC  offered  the  service 
directly^ 

153.  The  Commission  adopted  a 
similar  approach  to  BOC  entry  into  the 
provision  of  enhanced  services.  As 
noted,  the  Commission  in  the  Computer 
IT  rulemaking  initially  imposed  rigorous 
structural  separation  requirements  on 
the  BOC  and  its  enhanced  services 
affiUate.  The  Conunission  later  replaced 
these  structural  separation  safeguards 
with  the  non-structural  safeguards 
adopted  in  Computer  m.  Based  on  its 
experience  in  administering  the 
Computer  n  requirements,  the 
Commission  concluded  that  non- 
structural safeguards  could  furnish 
adequate  protections  against  the  risk  of 
the  BOCs  engaging  in  anticompetitive 
improper  allocation  of  costs  and 
discriminatory  practices  in  order  to 
achieve  an  unfair  advantage  over 
competing  enhanced  services  providers. 
Although  the  U.S.  Court  of  Appeals  for 
the  Ninth  Qrcuit  vacated  portions  of  the 
Commission's  Compufer indecisions  in 
three  separate  decisions,  see  supra  n.88, 
the  most  recent  decision  found  that  the 
Commission  had  justified  its 
elimination  of  structural  separation. 


California  v.  FCC.  39  F.3d  919, 923  (9th 
Or.  1994). 

154.  Our  experience  with  regulating 
the  independent  LECs'  provision  of 
interstate,  domestic,  interexchange 
services  and  the  BOCs'  provision  of 
enhanced  services  suggests  that  our 
existing  safeguards  have  worked 
reasonably  well  and  generally  have  been 
eSective.  in  conjunction  with  our 
regular  audits  of  the  BOCs,  in  deterring 
the  improper  allocation  of  costs  and 
unlawful  discrimination.  To  be  sure,  we 
have  found  instances  where  individual 
BOCs  may  not  have  complied  with  our 
non-structural  safeguards  in  providing 
non-regulated  services.  Our  experience 
to  date,  however,  has  not  disclosed  a 
systematic  pattern  of  anticompetitive 
abuses  by  independent  LECs  or  the 
BOCs  that  would  indicate  that  our 
safeguards  are  ineffective. 

155.  We  recognize,  however,  that  our 
experience  in  regulating  the 
independent  LECs'  provision  of 
interstate,  domestic,  interexchange 
services  and  the  BOCs'  provision  of 
enhanced  services  may  not  be  directly 
relevant  to  our  analysis  of  the 
efiectiveness  of  our  existing  and 
proposed  safeguards  that  would  apply 
to  the  BOCs'  provision  of  in-region. 
interatate.  domestic.  interLATA  service. 
The  BOCs'  local  exchange  and  exchange 
access  bottleneck  facilities  extend  over 
much  larger  geographic  areas  than  the 
independent  LECs'  facilities.  Moreover, 
because  the  BOCs  are  likely  to  offer 
local  exchange  and  interLATA  services 
as  integrated  offerings  to  end  usera,  they 
may  have  a  greater  incentive  and  ability 
to  use  their  control  over  local 
bottlenecks  to  obtain  anticompetitive 
advantages  over  their  interLATA  rivals. 
Indeed,  to  the  extent  that  both  the  BOCs 
and  their  competitors  offer  local  and 
lone  distance  services  as  a  unified 
package,  BOC  practices  that  reduce  the 
attractiveness  of  their  competitors'  long 
distance  offerings  would  make  the 
package  of  services  as  a  whole  less 
attractive.  We  invite  parties  to  comment 
on  this  assessment. 

156.  As  noted,  two  pairs  of  BOCs  have 
proposed  to  merge  their  operations, 
which  would  result  in  merged  BOCs  of 
greater  size  and  with  larger  in-region 
areas.  We  seek  comment  on  what  effect, 
if  any,  a  merger  of  or  joint  venture 
between  two  or  more  BOCs  should  have 
on  our  determination  whether  to 
classify  the  interLATA  affiliate  of  one  of 
those  BOCs  as  dominant  or  non- 
dominant.  Parties  should  also  discuss 
what  effect,  if  any,  such  A  proposal  to 
merge  or  to  enter  into  a  joint  venture 
should  have  on  this  determination. 

157.  We  also  seek  comment  on 
whether,  if  we  decide  not  to  adopt  the 


domestic  market  definition  approaches 
discussed  in  the  previous  section  of  this 
NPRM,  we  should  classify  the  BOC 
affiliates  as  dominant  or  non-dominant 
in  the  provision  of  in-region,  interstate, 
domestic,  interLATA  services.  Parties 
are  invited  to  discuss  how  alternative 
approaches  to  market  definition  should 
BRect  how  we  classify  the  BOC  affiUates 
in  the  provision  of  those  services. 

158.  With  respect  to  in-region. 
international  services,  we  tentatively 
conclude  that  we  should  apply  the  same 
rwulatory  treatment  for  the  BOC 
affiliates'  provision  of  in-region, 
international  services  as  we  apply  for 
their  provision  of  in-region,  interstate, 
domestic,  interLATA  services.  The 
relevant  issue  in  both  contexts  is 
whether  the  BOC  affiliate  can  leverage 
its  market  power  in  local  exchange  and 
exchange  access  services  to  raise  prices 
(by  restricting  its  own  output  or  by 
raising  the  costs  of  its  rivals)  in  another 
market  (the  domestic  interLATA  or 
international  market).  We  find  no 
practical  distinctions  between  a  BOCs 
ability  and  incentive  to  use  its  market 
power  in  the  provision  of  local 
exchange  and  access  services  to 
im[»operly  allocate  costs,  discriminate 
against,  or  otherwise  disadvantage 
unaffiliated  domestic  interexchange 
competitors  as  opposed  to  international 
service  competitors.  We  thus  tentatively 
conclude  that  we  should  apply  the  same 
regulatory  treatment  for  BOC  affiliates* 
provision  of  in-region,  interr.ational 
services  as  we  adopt  for  their  provision 
of  in-region,  interstate,  dome^c, 
interLATA  services.  We  seek  comment 
on  this  tentative  conclusion. 

159.  This  tentative  conclusion 
presumes  that  a  BOC  or  BOC  affiUate 
does  not  have  an  affiliation  with  a 
foreign  carrier  that  has  the  ^hility  to 
discriminate  in  favor  of  the  BOC  or  an 
affiliate  of  the  BOC  through  control  of 
bottleneck  services  or  facilities  in  a 
foreign  destinction  market.  Our 
proposal  to  adopt  the  same  regulator)' 
classification  for  a  BOC  affiliate's 
provision  of  in-region,  intenietional 
services  as  for  its  provision  of  in-region, 
interstate,  domestic,  interLATA  services 
does  not  modify  our  decision  to  regulate 
a  U.S.  international  carrier  as  dominant 
on  those  U.S.  international  routes  where 
an  affiliated  foreign  carrier  libs  the 
ability  to  discriminate  against 
unaffiliated  U.S.  international  carriers 
through  control  of  bottleneck  services  or 
facilities  in  the  foreign  market.  The 
safeguards  that  we  apply  to  carriers  that 
we  classify  ss  dominant  brsed  on  a 
foreign  carrier  affiliation  are  contained 
in  Section  63.10(c)  of  the  our  rules  and 
are  designed  to  address  the  incentive 
and  ability  of  the  foreign  carrier  to 
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discriminate  in  bvor  of  its  U.S.  aiBliate 
in  the  provision  of  service*  or  facilities 
necessary  to  terminate  U.S. 
international  traffic.  This  framework  for 
addressing  issues  raised  by  foreirai 
carrier  afBliations  will  apply  to  the 
BOCs'  provision  of  U.S.  international 
services  as  an  additional  component  of 
our  regulation  of  the  U.S.  international 
services  market 

160.  Finally,  we  observe  that  most  of 
the  section  272  safeguards  will  cease  to 
apply  to  a  BOC  three  years  after  the  BOC 
or  its  affiliate  is  authorized  to  provide 
intarLATA  services  under  section 
271(d).  unless  the  Commission  extends 
such  period  by  rule  or  order.  To  the 
extent  elective  local  competition 
develops,  the  need  for  many  of  the 
section  272  safeguards  will  wane.  We 
have  no  way  of  knowing  at  this  time, 
however,  the  rate  at  which  local 
competition  will  occur.  We  also  intend 
to  monitor  the  performance  of  the  BCK> 
in  the  inteiexchange  marketplace, 
including  their  affiliates'  market  share 
in  the  provision  of  in-region,  intarLATA 
services  and  in-region,  intemationa] 
services.  We  msy  thersfbie  consider  in 
a  later  proceeding,  if  necessary,  the 
impact  that  the  removal  of  the  section 
272  safeguards  pursuant  to  section 
272(f)(1)  would  have  on  our  regulation 
of  BOC  provision  of  in-rsgioD,  interatale, 
domestic  inlsrLATA  services  and  in- 
region,  international  services. 

D.  aastipcation  of  Independent  LECs  or 
Their  Affiliates 

Ifil.  In  this  section  we  consider 
whether  we  should  modify  our  existing 
rules  that  require  independent  LECs 
(exchange  telephone  companies  other 
than  the  BOCs)  to  comply  with  certain 
specified  separation  requirements  in 
order  to  qualify  for  non-dominant 
regulatory  treatment  in  the  provision  of 
in-region.  interstate,  domestic, 
interexchange  services.  We  also 
consider  whether  to  apply  the  same 
regulatory  classiGcatioo  to  the 
independent  LECs'  provision  of  in- 
r^on,  international  services  as  we 
adopt  in  this  proceeding  for  tlieir 
provision  of  in-region,  interstate, 
domestic,  interexchange  services.  For 
purposes  of  this  analysis,  we  tentatively 
conclude  that,  because  control  of  local 
exchange  and  exchange  access  facilities 
is  our  primary  rationue  for  imposing  a 
separate  affiliate  requirement  on 
independent  LECs,  we  should  limit 
application  of  these  requirements  to 
incumbent  independent  LECs  that 
control  local  exchange  and  exchange 
access  bdlities.  For  purposes  of 
determining  which  independent  LECs 
are  "incumbent,"  we  propose  to  use  the 
definitton  of  "incumbent  local  exchange 


carrier"  aa  provided  in  Section  2Sl(h)  of 
the  Communications  Act.  Section  2Sl(h) 
provides  that  a  LEC  is  an  incumbent 
LEC,  with  respect  to  a  particular  area,  if: 
(1)  the  LEC  provided  telephone 
exchange  service  in  that  area  on  the  date 
of  enactment  of  the  1996  Act  (February 
8, 1996),  and  (2)  the  LEC  was  deemed 
to  be  a  member  of  NECA  on  the  date  of 
enactment  or  the  LEC  became  a 
successor  or  assign  of  a  NECA  member 
after  the  date  of  enactment.  By  limiting 
application  of  the  separate  afnliate 
requirements  to  incumbent  independent 
l,ECs,  we  will  avoid  imposing 
unnecessary  regulation  on  new  entrants 
in  the  local  exuiange  market,  such  as 
interexchange  carriers,  cable  television 
companies,  and  CMRS  providers,  ttiat 
will  not  have  control  of  local  exchange 
and  exchange  access  fodlities.  We  seek 
comment  on  this  tentative  conclusion. 

162.  Under  the  current  rules  as  set 
forth  in  the  Competitive  Carrier  Fifth 
Report  and  Order,  independent  l£C 
provision  of  interstate,  domestic, 
interexchange  services  is  subject  to  non- 
dominant  treetment  if  such  services  are 
oSsred  through  an  affiliate  that  meets 
certain  requirements.  For  purposes  of 
qualifying  for  regulation  as  a  non- 
dominant  carrier,  an  "affiliate"  of  an 
independent  L£C  is  "a  carrier  that  is 
owned  (in  whole  or  in  part)  or 
controlled  by,  or  under  common  control 
with,  an  exchange  telephone  company." 
Specifically,  in  order  to  qualify  for  non- 
dominant  treatment,  the  affiliate  must: 

(1)  maintain  separate  books  of  account: 

(2)  not  jointly  own  transmission  or 
switdiing  hdlities  with  the  exchange 
telephone  company:  and  (3)  obtain  any 
exchange  telephone  company  services  at 
tariffed  rates  and  conditions.  If  an 
independent  LEC  provides  Interstate, 
domestic,  interexchange  services 
directly,  those  services  are  subject  to 
dominant  regulation.  The  Fifth  Report 
and  Order  separation  requirements 
apply  to  ail  independent  LECs, 
re^rdless  of  their  size.  We  note  that 
some  of  our  accounting  rules  relating  to 
the  Competitive  Carrier  Fifth  Report  and 
Order  separation  requirements  do 
recognize  a  distinction  between  larger 
and  smaller  independent  LECs.  At  this 
time,  there  are  no  independent  LECs 
that  are  regidaled  as  dominant  in  the 
provision  of  interstate,  domestic, 
interexchange  services.  In  other  words, 
every  LEC  that  provides  such  services 
has  elected  to  do  so  through  an  affiliate 
satisfying  the  Competitive  Carrier 
requirements,  rather  than  providing 
those  services  directly  subject  to 
dominant  regulation. 

163.  We  believe  that  it  is  appropriate 
at  this  time  to  review  the  regulatory 
treatment  of  independent  LEC  provision 


of  interstate,  domestic,  interexchange 
services.  Although  the  1996  Act  does 
not  alter  the  application  of  the 
Competitive  Carrier  separation 
requirements  to  independent  LECs,  it 
does  remove  the  restriction  on  BOC 
provision  of  interLATA  services,  and 
specifies  a  new  regulatory  regime  to 
govern  BOC  provision  of  these  services. 
In  addition,  in  our  recent  Interexchange 
NPRM,  we  addressed  whether  we 
should  modify  or  eliminate  the 
separation  requirements  currently 
imposed  upon  independent  LECs  in 
order  to  qualify  for  non-dominant 
treatment  in  the  provision  of  interstate, 
domestic,  intatexchange  services  that 
originate  outside  the  areas  iu  which  they 
control  local  access  facilities.  We  have 
concluded,  in  the  Interim  BOC  Out-of- 
Regfon  Order,  that,  for  now,  we  would 
remove  dominant  carrier  regulation  for 
BOC  out-of-region.  interstate,  domestic, 
interexchange  services  wban  offered 
through  an  affiliate  that  meets  the 
Competitive  Carrier  separation 
requirements.  In  light  of  these 
regulatory  changes,  and  in  order  to 
effect  a  comprehensive  review  of  the 
appropriate  regulatory  framework  to 
govern  the  provision  of  interstate, 
domestic,  interexchange  services  by 
local  exchange  companies  (or  their 
affiliates),  we  believe  it  is  important  to 
evaluate  whether  we  should  continue  to 
classify  independent  l.ECs  as  dominant 
in  the  provision  of  in-region,  interstate, 
domestic,  interexchange  services,  if  they 
provide  those  services  directly.  We  also 
believe  it  is  appropriate  to  evaluate  the 
continuing  necessity  of  applying  the 
Competitive  Carrier  requirements  to  the 
provision  of  those  services  by 
independent  LECs. 

164,  In  the  previous  section,  we 
sought  comment  on  whether  the  BOC's 
interLATA  affiliates  should  be  classified 
as  dominant  carriers  under  our  rules 
only  if  we  find  that  they  have  the  abilify 
to  raise  prices  of  in-region,  interstate, 
domestic,  interLATA  services  by 
restricting  their  own  output  of  these 
services,  or,  in  the  alternative,  whether 
the  affiliates  should  be  classified  as 
dominant  if  the  BOCs  have  the  ability  to 
raise  prices  by  raising  the  costs  of  their 
affiliates'  interLATA  rivals.  We 
recognized  that  a  BOC's  control  of  local 
exchange  and  exchange  access  facilities 
potentially  gives  a  BOC  an  incentive 
and  ability  to  disadvantage  its  affiliate's 
interexchange  competitors  through 
improper  allocation  of  costs, 
discrimination,  or  other  anticompetitive 
conduct.  We  therefore  sought  comment 
on  whether,  despite  the  statutory  and 
regulatory  safeguards  currently  imposed 
on  the  BOCs,  a  BOC  would  be  able  to 
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disadvantage  its  affiliate's  rivals  to  such 
an  extent  that  the  affiliate  would 
quickly  gain  the  ability  profitably  to 
raise  price  above  competitive  levels  by 
restricting  its  output,  and,  in  the 
alternative,  whether  the  safeguards 
would  prevent  the  BOCs  from  raising 
their  rivals'  costs. 

165.  We  believe  that  we  should  apply 
a  similar  analysis  for  determining 
whether  we  shotdd  continue  to  classify 
an  independent  LEC  as  dominant  if  it 
provides  in-region,  interstate,  domestic, 
interexchange  services  directly  (rather 
than  through  an  affiliate  complying  with 
the  Competitive  Carrier  requirements). 
We  therefore  seek  comment  on  whether, 
absent  the  Competitive  Carrier 
requirements,  an  independent  LEC 
would  be  able  to  use  its  market  power 
in  local  exchange  and  exchange  access 
services  to  disadvantage  its 
interexchange  competitors  to  such  an 
extent  that  it  will  quickly  gain  the 
ability  profitably  to  raise  the  price  of  in- 
region,  interstate,  domestic, 
interexchange  services  significantly 
above  competitive  levels  by  restricting 
output.  We  also  seek  conwient  whether, 
absent  the  Competitive  Carrier 
requirements,  an  independent  LEC 
would  be  able  to  raise  its  rivals'  costs. 

166.  We  believe  that,  regardless  of  our 
determination  of  whether  the 
independent  LECs  should  be  classified 
as  dominant  or  non-dominant  if  they 
provide  in-region,  interstate,  domestic, 
interexchange  services  direcUy.  some 
level  of  separation  may  be  necessary 
between  an  independent  LEC's 
interstate,  domestic,  interexchange 
operations  and  its  local  exchange 
operations.  This  separation  may  be 
necessary  in  order  to  minimize  the 
potential  that  an  independent  LEC 
could  use  its  control  of  local  bottleneck 
facilities  to  improperly  shift  costs  or 
discriminate  against  interexchange 
competitors.  Such  anticompetitive 
conduct  would  be  of  concern 
irrespective  of  whether  such  an  exercise 
provides  a  basis  for  classifying  the  BOC 
affiliates  as  dominant  carriere  tmder  our 
current  rules.  Accordingly,  we  seek 
comment  on  whether  we  should  require 
independent  LECs  to  provide  in-region, 
interstate,  domestic,  interexchange 
services  subject  to  the  Competitive 
Carrier  separation'  requirements  or  a 
variation  of  those  requirements.  We  seek 
comment  on  whether  the  existing 
Competitive  Carrier  requirements  are 
sufficient  safeguards  to  apply  to 
independent  LECs  to  address  any 
potential  competitive  concerns. 
Commenters  proposing  to  modify  or  add 
to  these  requirements  should  address 
the  extent  to  which  there  is  a  possibility 
of  improperly  allocating  costs  or  other 


discriminatory  or  anticompetitive 
conduct,  and  if  so,  specifically  how  the 
proposed  modification  or  addition 
would  mitigate  such  conduct. 

167.  We  also  invite  comment  on 
whether  there  are  certain  circimistances 
that  warrant  different  regulatory 
treatment  among  the  independent  LECs. 
For  example,  does  the  size  of  an 
independent  LEC  make  a  difference  in 
determining  what  type  of  separation 
requirements  should  apply?  We  believe 
that,  in  principle,  the  size  of  a  LEC  will 
not  affect  its  incentives  to  engage  in 
cross  subsidization  between  its 
monopoly  services  and  its  competitive 
services.  It  may  be  the  case,  however, 
that  for  small  or  rural  independent 
LECs,  the  benefits  to  rate-payers  of  a 
separate  affiliate  requirement  may  be 
less  than  the  costs  imposed  by  such  a 
requirement.  For  example,  certain  of  our 
accounting  rules,  such  as  cost  allocation 
manual  filings  and  annual  independent 
audit  requirements,  apply  only  to  larger 
LECs  [those  with  annual  operating 
revenues  of  SlOO  million  or  more),  in 
recognition  that  the  costs  of  cbtnpliance 
with  such  requirements  could  be 
potentially  burdensome  on  smaller 
independent  LECs.  We  therefore  seek 
comment  on  whether  there  is  some 
minimum  independent  LEC  size  below 
which  the  separation  requirements,  if 
any  are  retained,  should  not  apply. 

168.  For  the  reasons  expressed  earlier, 
we  tentatively  conclude  that  we  should 
apply  the  same  regulatory  approach  that 
we  adopt  for  an  independent  LEC's 
provision  of  interstate,  domestic, 
interexchange  services  originating 
within  its  local  service  area  to  an 
independent  LEC's  provision  of 
international  services  originating  within 
its  local  service  area.  The  rules  we  adopt 
in  this  proceeding  will  be  designed  to 
protect  against  leveraging  of  market 
power  from  one  market  (the  local 
exchange  and  exchange  access  market) 
to  gain  market  power  in  other  markets 
(the  domestic  interexchange  and 
international  services  markets).  We  seek 
comment  on  this  proposed  approach. 

169.  As  indicated  above,  our  proposal 
to  adopt  the  same  regulatory  approach 
for  an  independent  LEC's  provision  of 
in-region,  international  services  does 
not  modify  our  decision  to  regulate  a 
U.S.  international  carrier  as  dominant 
on  those  U.S.  international  routes  where 
an  affiliated  foreign  carrier  has  the 
ability  to  discriminate  against 
unafnliated  U.S.  international  carriers 
through  control  of  bottleneck  services  or 
facilities  in  the  foreign  market.  In 
addition,  our  proposal  for  the  regulation 
of  the  independent  LECs  would  not 
modify  the  regulatory  treatment  of  the 
noncontiguous  domestic  carriers  to  the 


extent  they  are  regulated  as  dominant 
due  to  a  lack  of  competition  in  their 
IMTS  markets. 

170.  Finally,  we  seek  comment  on 
whether  any  or  all  of  the  separate 
affiliate  requirements  that  we  may 
ultimately  decide  to  apply,  or  to 
continue  to  apply,  to  independent  LECs 
should  be  subject  to  some  type  of 
sunset,  such  as  the  sunset  provision 
applicable  to  BOCs  under  Section 
27Z(f)(i)  of  the  Communications  Act 

DC  Coaclnsioa 

171.  We  seek  comment  on  the 
foregoing  issues  regarding  the 
implementation  of  Sections  271  and  272 
of  the  1996  Act  and  oiu'  proposed 
rmulatory  regime  to  govern  the  BOC 
afSliates'  provision  of  in-region 
interstate,  interLATA  services  pursuant 
to  the  terms  of  the  1996  Act  Any  party 
disagreeir^g  with  our  tentative 
conclusions  should  explain  with 
specificity  in  terms  of  costs  and  benefits 
its  position  and  suggest  alternative 
policies. 

X.  Procedural  lasoes 

A.  Ex  Parte  Presentations 

172.  This  is  a  non-restricted  notice- 
and-conunent  rulemaking  proceeding. 
Ex  parte  presentations  are  permitted,  in 
accordance  with  the  Commission's 
rules,  provided  that  they  are  disclosed 
as  required.  See  generally  *7  CFR 

S§  1.1200,  1.1202. 1.1204, 1.1206. 

B.  Regulatory  Flexibility  Analysis 

173.  Section  603  of  the  Regulatory 
Flexibility  Act,  as  amended,  requires  an 
initial  regulatory  flexibility  analysis  in 
notice  and  comment  rulemaking 
proceedings,  unless  we  certify  that  "the 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
significant  number  of  small  entities." 
The  Regulatory  Flexibility  Act  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  "small- 
business  concern"  under  the  Small 
Business  Act,  which  defines  "small- 
business  concern"  as  "one  which  is 
independently  owned  and  operated  and 
which  is  not  dominant  in  its  field  of 
operation*   "   "."This  proceeding 
pertains  to  the  BOCs  and  other  ILBCs 
which,  because  they  are  dominant  in 
their  field  of  operations,  are  by 
definition  not  small  entities  under  the 
Regulatory  Flexibility  Act.  We  therefore 
certify,  pursuant  to  Section  SO-Sfb)  of  the 
Regulatory  Flexibility  Act.  that  the  rules 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Secretary  shall  send  a  copy  of  this 
NPRM,  including  this  certification  and 
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statement,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  this 
certincation  will  also  be  published  in 
the  Fedovl  Register  notice. 

C.  Initial  Paperwork  Redaction  Act  of 
JiWS  Analysis 

174.  This  NPRM  contains  either  a 
propoeed  or  modiHed  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
take  this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  NfPiy»(,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13.  Public  and 
agency  comments  ara  due  August  IS, 
1996;  OMB  comments  are  due 
September  27, 1996.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  Information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

D.  Comment  Filing  Procedures 
175.  Pursuant  to  applicable 

pnx»dures  set  forth  in  Sections  1.415 
and  1.419  of  the  Commission's  rules,  47 
CFR  SS  1.415, 1.419,  interested  parties 
may  file  comments  on  or  before  August 
15, 1996,  and  reply  comments  on  or 
before  August  30, 1996.  To  Ble  formally 
in  this  proceeding,  you  must  file  an 
original  and  six  copies  of  all  comments, 
reply  comments,  and  supporting 
comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  eleven  copies. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  NW.,  Room  222, 
Washington,  DC  20554,  with  a  copy  to 
Janice  Myles  of  the  Common  Carrier 
Bureau,  1919  M  Street.  NW..  Room  544, 
Washington,  DC  20SS4.  Parties  should 
also  file  one  copy  of  any  documents 
Bled  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  PCC  Reference 


Center,  1919  M  Street,  fOW..  Room  239, 
Washington,  DC  20554. 

176.  In  order  to  facilitate  review  of 
comments  and  reply  comments,  both  by 
parties  and  by  Commission  staff,  we 
require  that  comments  he  no  longer  than 
eighty  (80)  pages  and  reply  comments 
be  no  longer  than  forty  (40)  pages, 
including  exhibits,  appendices, 
affidavits,  or  other  attachments. 
Empirical  economic  studies,  technical 
drawings,  and  copies  of  relevant  state 
orders  will  not  be  counted  against  these 
page  limits.  These  page  limits  will  not 
be  waived  and  will  be  strictly  enforced. 
Comments  and  reply  comments  must 
include  a  short  and  concise  summary  of 
the  substantive  arguments  raised  in  the 
pleading.  Commants  and  reply 
comments  must  also  comply  with 
Section  1.49  and  all  other  applicable 
sections  of  the  Commission's  Rules.  See 
47  CFR  S  1.49.  However,  we  require  here 
that  a  sununan  be  included  with  all 
comments  and  reply  comments, 
regardless  of  length,  although  a 
sununary  that  does  not  exceed  three 
pages  will  not  count  toward  the  page 
limit  for  comments  or  reply  comments. 
This  summary  may  be  paginated 
separately  bom  the  rest  of  the  pleading 
[e.g.,  as  "i,  ii").  We  also  direct  all 
interested  parties  to  include  the  name  of 
the  filing  party  and  the  date  of  the  filing 
on  each  page  of  their  comments  and 
reply  comments.  Comments  and  reply 
comments  must  clearly  identify,  in  their 
Table  of  Contents,  the  specific' 
paragraphs  or  sections  of  this  NPRM  to 
whi^  a  particular  comment  or  set  of 
comments  is  responsive.  If  a  portion  of 
a  party's  comments  does  not  fall  under 
a  particular  topic  listed  in  the  Table  of 
Contents  of  this  NPRM,  such  comments 
must  be  included  in  a  clearly  labelled 
section  at  the  beginning  or  end  of  the 
filing.  All  parties  are  encouraged  to 
utilize  a  table  of  contents,  regardless  of 
the  length  of  their  submission.  Parties 
may  not  file  more  than  a  total  of  ten  (10) 
pages  of  ex  porte  submissions, 
excluding  cover  letters.  This  10  page 
limit  does  not  include:  (1)  Written  ex 
parte  filings  made  solely  to  disclose  an 
oral  ex  parte  contact;  (2)  written 
material  submitted  at  the  time  of  an  oral 
presentation  to  Commission  staff  that 
provides  a  brief  outline  of  the 
preeantaUon;  or  (3)  written  materials 
filed  in  response  to  direct  requests  bom 
Commission  staff.  Ex  parte  filings  in 
excess  of  this  limit  will  not  be 
considered  as  part  of  the  record  in  this 
proceeding. 

1 77.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submissions 
would  be  in  addition  to  and  not  a 
substitute  for  the  formal  filing 


requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Janice  Myles  of  the  Common 
Carrier  Bureau,  1919  M  Street,  NW., 
Room  544.  Washington,  DC  20554.  Such 
a  submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
form  using  MS  DOS  5.0  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comments)  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 

178.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  August 
15, 1996,  and  reply  comments  must  be 
submitted  not  later  than  August  30, 
1996.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed  and/ 
or  modified  information  collectiona  on 
or  before  60  days  after  date  of 
publication  in  the  Federal  Register.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  commants  on 
the  information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission.  Room  234, 1919  M  Street, 
NW..  Washington.  EX;  20554,  or  via  the 
Internet  to  dcanwaydfcc.gov  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725  17th  Street,  NW., 
Washington,  DC  20503  or  via  the 
Internet  to  fain__t8al.eop.gov. 

XI.  Ordering  CUuns 

179.  Accordingly,  it  is  ordered  that 
pursuant  to  Sections  1, 2, 4,  201-205, 
215,  218,  220,  271,  272,  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C  SS  151. 152. 154. 
201-205.  215.  218.  220,  271.  272,  and 
303(r).  a  Notice  of  Proposed  Rulemaking 
is  hereby  adopted. 

180.  /( IS  further  ordered  that,  the 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rulemaking, 
including  the  regulatory  flexibility 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq. 
(1981). 

Fsdenil  Commuiiications  Commissioii 

Williu  F.  Calo^ 

Acting  Secretary. 
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47  CFR  Pert  21 

(CC  Doektt  No  92-197,  FCC  W-31 1] 

EstablWiIng  Rulae  and  PoUciee  for 
Local  Multipoint  Oiairlbutlon  Service 
and  Fixed  Sateune  Servteae 

AOENCY:  Federal  Communications 

Commission. 

action:  Fourth  Notice  of  Proposed 

Rulemaking. 

summary:  In  this  Fourth  Notice  of 
Proposed  Rulemaking  (FNPRM),  the 
Commission  proposes  to  designate,  on  a 
primarv  protected  basis,  the  31.0-31,3 
GHz  (31  GHz)  band  to  lAlDS  for  both 
hub-to-subscriber  and  subscriber-to-hub 
transmissions.  In  addition,  the 
Commission  seeks  comment  on 
eligibility  of  LECs  and  cable  operatO(S  to 
obtain  LMDS  licenses  in  the  geographic 
areas  they  serve.  These  actions  are  taken 
to  provide  maximum  flexibility  to  a  full 
range  of  LMDS  service  providers,  and  to 
provide  consumers  with  more  choices 
in  service  providers,  new  services,  and 
innovative  technologies. 
DATES:  Comments  must  be  submitted  on 
or  before  August  12, 1996,  and  reply 
comments  must  be  submitted  on  or 
before  August  22, 1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  31  GHz  frequency  band 
issues:  Bob  James,  Private  Wireless 
Division.  Wireless  Telecommunications 
Bureau.  (202)  418-0680;  regarding 
eligibility  issues:  Walter  Stiack. 
Wireless  Telecommunications  Bureau, 
(202)  418-0600. 

SUPPLEMENTARY  INFOflMATION:  This  iS  a 
synopsis  of  the  Commission's  Fourth 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  92-297,  adopted  July  19, 1996, 
and  released  July  22. 1996.  The 
complete  text  of  the  Fourth  Notice  of 
Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Stieei,  N.W., 
Washington  D.C,  and  also  may  be 
purchased  bom  the  Commission's  copy 
contractor.  International  Transcription 
Services,  at  (202)  857-3800, 1919  M 
Street,  N.W.,  Room  246,  Washington. 
D.C.  20554. 

SYNOPSIS  OF  FOURTH  NOTICE  OF 
PROPOSED  RULEMAKING 

1.  In  the  fint  Notice  of  Proposed 
Rulemaking  (NPRM).  58  FR  6400 
(January  28, 1993),  the  Commission 
considered  three  petitions  for 
rulemaking  proposing  a  redesignation  of 
the  28  GHz  band.  That  band  currently 
is  designated  for  fixed  point-to-point 


and  fixed  satellite  service  use.  It  foimd 
that  redesignation  of  the  point-to-point 
use  of  the  band  to  point-to-multtpoint 
use  could  stimulate  greater  use  of  a 
band  that  largely  bos  lain  fallow. 
However,  the  Commission  asked  for 
comment  from  satellite  entities 
regarding  the  effect  of  redesignation  on 
any  proposed  fixed  satellite  use  of  the 
band.  Non-geostationary  orbit  (NGSO) 
and  Geostationary  orbit  (GSO)  FSS 
systems  were  proposed.  In  addition, 
entities  planning  mobile  satellite 
services  requested  spectrum  for  their 
uplink  feeder  links. 

2.  In  the  Third  Notice  of  Proposed 
Rulemaking  (Third  NPRM),  60  FR  43740 
(August  23, 1995),  the  Commission 
proposed  a  band  segmentation  plan  that 
it  tentatively  concluded  would  permit 
both  LMDS  and  Fixed  Satellite  Service 
(FSS)  systems  to  operate  in  the  28  GHz 
frequency  band.  It  also  proposed  to 
accommodate  feeder  liiiks  for  certain 
Mobile  Satellite  Service  (MSS)  systems 
in  this  band.  The  Report  and  Order 
which  is  issued  in  combination  with  the 
instant  FNPRM  makes  a  final  decision 
on  segmentation  of  the  28  GHz  band 
among  fixed  satellite,*mobile  satellite 
uplinks,  and  LMDS.  That  decision  will 
be  published  in  this  publication  in  due 
course. . 

3.  The  FNfiPM requests  comment  on 
two  matters.  First,  it  proposes  to 
designate,  on  a  primary  protected  basis, 
the  31.0-31.3  GHz  (31  GHz)  band  to 
LMDS  for  both  hub-to-subscriber  and 
subscriber-to-hub  transmissions.  This 
action  stems  from  efibrts  to 
accommodate  a  variety  of  LMDS  system 
designs,  services  and  transmission 
media  in  the  adjacent  28  GHz  band,  and 
is  being  taken  on  the  Commission's  own 
motion.  This  proposed  designation  of 
spectrum  for  LMDS  would  provide 
consumers  access  to  more  choices  in 
service  providers,  new  services,  and 
innovative  technologies,  while 
accommodating  those  LMDS  system 
designs  requiring  a  wide  separation 
between  the  transmit  and  receive 
frequencies  when  operated  in  a  two-way 
mode. 

4.  In  order  to  ensure  that  there  is 
adequate  two-way  interactive  capacity 
for  the  various  proposed  LMDS  systems, 
the  Commission  recognizes  the  need  to 
designate  additional  spectrum  for 
LMDS.  The  Commission  observed  that 
there  is  significant  consumer  demand 
for  alternate  providers  of  local  exchange 
services,  internet  access,  LANs  and 
video  teleconferencing,  and  that  the 
LMDS  proponents  note  that  this 
demand  can  be  more  immediately 
satisfied,  in  an  economically  and 
technically  efficient  manner,  by  LMDS 
than  by  many  of  the  alternate 


transmission  media,  thus  making  these 
services  more  accessible  rapidly  to  a 
wider  segment  of  the  population. 
Accordingly,  the  Commission  beheves 
that  the  proposed  designation  of  300 
MHz  of  spectrum  would  ensure 
consumers  access  to  new  and 
competitive  services  and  technologies. 
Further,  through  written  ex  parte 
comments,  several  LMDS  proponents 
highlighted  some  technical  difficulties 
Mfith  using  the  31  GHz  band,  e.g.,  need 
for  two  antennas  to  deliver  the  desired 
service,  effects  on  performance  level, 
and  increased  system  costs.  The 
Commission  requests  that  parties 
address  its  proposal  to  make  the  LMDS 
service  a  primary  protected  use  in  the 
31.0-31.3  GHz  band,  the  technical 
issues  LMDS  operators  might  encounter 
.  in  using  this  band,  and  possible 
measures  that  may  be  used  in 
overcoming  such  technical  issues.  The 
Commission  also  requests  comment  on 
how  to  assign  this  additional  spectrum 
to  LMDS  entities.  Should  it  be  treated  as 
a  separate  block  and  assigned 
independently  of  other  LMDS 
spectrum?  Or  shoiUd  it  be  combined 
with  spectrum  assigned  in  the 
associated  Report  and  Order  for  LMDS 
operations  and  assigned  as  a  single 
block?  The  Commission  proposes  to 
assign  the  31  GHz  spectrum  and  the 
1000  MHz  designated  in  the  attaclied 
Report  and  Order  as  a  single  block. 

5.  An  additional  issue  concerns 
existing  licensees  operating  in  the  31 
GHz  band,  some  of  which  are  engaged 
in  traffic  signal  communications.,  i.e., 
traffic  light  monitoring  and  control. 
Such  existing  usage  appears  to  be 
relatively  light  and  geographically 
concentrated.  Overlaying  LMDS 
operations  in  those  areas  where  there 
are  such  uses  raises  the  potential  for 
interference  problems  which  could 
degrade  the  utility  of  such  systems  and 
perhaps  adversely  affect  LMDS 
operations.  However,  the  Commission's 
current  rules  expUcitly  provide  that 
authorized  operations  at  31  GHz  are  not 
afforded  any  rights  or  obligations  with 
respect  to  interference  with  other 
licensed  operatioiu.  Thus,  any 
operations  that  an  entity  believes  are 
critical  in  nature  and  should  otherwise 
warrant  interference  protection  should 
be  operated  in  a  frequency  band  where 
such  necessary  protection  is  provided 
for  in  our  rules.  One  band  where  these 
types  of  operations  are  permitted  is  the 
23  GHz  band.  However,  because  systems 
in  the  23  GHz  band  receive  interference 
prtrtection,  new  systems  are  subject  ta 
the  prier  coordination  requireinents  of 
Section  101.103(d).  The  Commission 
asks  for  cominent  on  what  effect  these 
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requirements  will  have  on  31  GHz 
systems  moving  to  the  23  GHz  bend.  In 
addition,  the  Commission  notes  that 
mobile  operations  are  permitted  in  the 
31  GHz  l»nd  but  are  not  permitted  in 
the  23  GHz  band.  Tiam  appear  to  be  no 
existing  mobile  operations  in  the  31 
GHz  band:  nevertheless,  the 
Commission  asks  for  comment  on  what 
e%ct,  if  any.  this  will  have  in  movitjg 
current  fixed  operations  to  the  23  GHz 
band.  Given  that  incumbents  are  only 
authorized  to  operate  on  a  non- 
interference basis,  should  they  be 
entitled  to  any  recovery  for  reasonable 
relocation  costs?  If  so.  should  any  of  the 
28  GHz  band  applicants  be  required  to 
contribute  to  the  recovery  of  such 
reasonable  coats? 

6.  The  Commission's  proposal  to 
make  I,MDS  a  protected  service  in  this 
band  presupposes  that  incumbent 
licensees  continue  to  operate  on  a 
unprotected  basis,  in  this  instance, 
"secondary"  to  LMDS.  In  the  event  one 
of  the  unprotected  operations  interferes 
with,  or  receives  interference  bom,  an 
LMDS  system,  the  unprotected  licensees 
must  take  steps  to  remedy  the  problem, 
or  accept  the  resulting  interference  if  it 
is  operating  the  affected  receiver  or 
transmitter.  Although  the  incumbent 
licensees  have  assumed  all  the  risks  of 
receiving  interference,  given  the  nature 
of  some  of  these  operations,  the 
Commission  seeks  comment  on  whether 
there  are  any  methods  by  which 
incumbent  31  GHz  operations  could  be 
accommodated  without  delaying, 
causing  interference  to,  or  limiting  the 
usefulness  of  LMDS  services  in  this 
band.  In  light  of  the  proposed 
"secondary"  nature  of  the  non-LMDS 
fixed  services  in  this  band,  the 
Commission  also  seeks  comment  on 
whether  it  should  accept  any  new 
applications,  modifications,  or  renewal 
applications  in  the  31  GHz  band. 

7.  Consistent  with  its  intent  to  allow 
the  rapid  deployment  of  LMDS,  the 
Commission  encourages  cooperation 
among  the  LMDS  providers  and  existing 
licensees  in  exploring  any  methods 
which  would  allow  the  services  to 
coexist,  but  that  would  not  impose  any 
economic  or  technical  burdens  on  the 
LMDS  providers.  For  example,  would 
the  Lvd>S  licensees  have  sufficient 
capacity  to  accommodate  the  existing 
licensees  as  customers  of  their  services? 
Or  are  there  existing  mechanisms  that 
will  permit  all  of  these  services  to  share 
the  entire  band  %vithout  imposing  any 
economic  burdens  on  LMDS?  Or  are 
there  other  options  the  Commission 
should  consider?  In  commenting  on  this 
request,  the  Commission  asks  that  any 
reconunendation  advocating  sharing 


include  the  supporting  technical 
analysis. 

8.  Second,  the  FNPBM  seeks  comment 
on  eligibility  of  LECs  and  cable 
operators  to  obtain  LMDS  licenses  in  the 
geographic  aisas  they  serve.  Throughout 
this  proceeding  commenters  have  had 
opportunitie*  to  address  whether  open 
eligibility  for  LMDS  licenses  would  be 
likely  to  impede  or  hasten  competition. 
The  current  record  of  this  proceeding, 
however,  was  developed  prior  to 
enactment  of  the  Telecommunications 
Act  of  1996  (1996  Act).  One  of  the  key 
objectives  of  the  1996  Art  is  to  expedite 
the  introduction  of  competition  to 
incumbent  LECs  and  cable  companies. 
In  carrying  out  this  statutory  mandate, 
the  Commission  considers  it  important 
to  obtain  specific  comment  on  how  our 
policies  towards  LMDS  eligibility  would 
best  promote  the  competitive  objectives 
ofthe  1996  Art. 

9.  The  proposed  rules  contemplate 
only  a  single  LMDS  licensee  in  each 
service  area.  Accordingly,  in  the  same 
market,  there  will  be  no  competition 
among  multiple  LMDS  licensees, 
although  some  competition  may 
develop  among  providers  of  similar 
services  via  alternative  transmission 
technologies.  It  therefore  is  appropriate 
to  consider  measures  to  ensure  that  the 
unprecedented  amount  of  spectrum 
assigned  to  each  LMDS  license  will  be 
used  to  enhance  the  competitive 
provision  of  services  in  these  highly 
concentrated  markets.  The  Conunission 
seeks  conunent  on  whether  it  should 
temporarily  restrirt  eligibility  for 
incumbent  LECs  and  cable  companies 
that  seek  to  obtain  LMDS  licenses  in 
their  geographic  service  areas. 

10.  In  Se  NPRM  that  initiated  this 
proceeding,  the  Conunission  proposed 
to  license  two  equal  competitors  in 
every  LMDS  service  area  and  not  to 
restrirt  the  abihty  of  specific  types  of 
telecommimications  providers  to  obtain 
LMDS  licenses.  In  the  Third  NPRM.  the 
Commission  proposed  only  a  single 
LMDS  license  for  each  service  area  and 
sought  additional  comment  on  the 
eligibihty  issue  regarding  Commercial 
Mobile  Radio  Service  (CMRS)  providers, 
MMDS  licensees,  LEC  and  cable 
participation  in  LMDS. 

11.  In  determining  whether  it  would 
be  in  the  public  interest  to  restrirt  LEC 
or  cable  eligibility  to  obtain  a  LMDS 
license  within  their  respective  service 
areas,  the  Commission  considers 
whether  LMDS  will  provide  a  unique 
and  important  new  source  of 
competition  to  incumbent  cable  and 
telephone  companies.  The  record  of  this 
proceeding  strongly  supports  the 
conclusion  that  LMDS  is  a  potentially 
important  source  of  competition  to  both 


LECs  and  cable  operators.  28  GHz  LMDS 
licenses  will  pentut  use  of  up  to  1.3 
GHz  of  spectnun  by  a  single  provider, 
and  equipment  is  relatively  close  to 
marketability.  While  it  is  not  poesible  to 
identify  all  potential  uses  of  LMDS, 
licensees  could  use  this  unparalleled 
amount  of  spectrum  to  construrt 
sophisticated  networks  that  will 
iiuxirporate  aspects  of  many  cunsnt 
teleconununications  offerings.  It  also 
appears  that  LMDS  is  uniquely 
positioned  to  provide  competitive 
telecommunications  services  and  video 
program  dehvery  because  of  its  large 
potential  for  two-way  broadband 
capabilities.  In  considering  eligibiUty 
for  LECs  and  cable  operators  within 
their  geographic  service  areas  one  must 
weigh  the  potential  for  competition 
presented  by  open  entry  against  the 
posstbility  that  this  spectrum  may  be 
used  to  forestall  rather  than  promote 
competition.  Open  eligibility  may  delay 
or  eliminate  an  opportunity  to  increase 
the  number  of  competitors  in  the  local 
exchange  telephony  and  multichaimel 
video  prograrruning  markets.  On  the 
other  hand,  a  bar  on  eligibility  could 
prevent  LECs  and  cable  operators  bom 
using  LMDS  to  compete  against  each 
other  more  effectively  and  rapidly  or  to 
provide  new  services  not  now  offered  by 
any  firm.  It  also  is  possible  that  by 
restricting  eligibility  we  prevent  some 
potential  providers  from  realizing 
efficiencies  of  scale  and  scope  that 
could  be  realized  if,  for  example,  a  LEC 
could  use  LMDS  to  expand  the  area  it 
serves  and  to  expand  the  range  of 
services  it  offers.  As  a  deregulatory 
principle,  this  Commission  does  not 
seek  to  interfere  in  or  distort  decisions 
based  on  sound  business  judgment  by 
imposing  uimecessary  regulation.  The 
Commissipn  seeks  comment  on  these 
issues. 

12.  The  Commission  asks  parties  to 
comment  with  specificity  on  projerted 
uses  of  LMDS  spectrum,  including  the 
degree  to  which  LMDS  is  uniquely 
suited  to  entry  into  the  local  exchange 
and  multichaimel  video  programming 
markets.  Do  LMDS  licenses  represent  a 
unique  and  necessary  resource  for  de- 
concentrating  the  market  power  of 
incumbent  L£Cs  and  cable  operators?  If 
an  LMDS  license  is  such  a  resource,  can 
it  have  a  deconcentrating  effort  if  it  is 
held  by  an  incumbent  LEC  or  cable 
operator,  given  the  range  of  services  that 
can  be  provided  using  LMDS?  For 
example,  would  a  LECs  use  of  an  LMDS 
license  to  provide  video  services  reduce 
the  market  power  of  the  incumbent 
cable  operator?  Are  there  other  realistic 
means  of  entry  into  these  markets?  In 
addressing  this  point,  the  Commission 
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asks  parties  to  discuss  other  realistic 
means  of  entry  in  terms  of  (1)  the 
availability  of  similar  spectrum-based 
services;  (Z)  technological  fartors:  (3) 
economic  cost;  and  (4)  timing. 

13.  The  Commission  also  asks  for 
comment  on  whether  there  are  any 
inherent  cost  advantages  possessed  by 
incumbent  LECs  or  c^le  operators  in 
holding  LMDS  licenses  to  provide 
service  within  their  geographic  service 
areas.  Are  there  any  economies  of  scope, 
or  other  efficiencies,  such  as  efficiencies 
in  billing  and  marketing  of  the  services? 
Are  any  of  these  efficiencies  unique  to 
LMDS  or  could  a  LEC  or  cable  operator 
realize  them  using  above  40  GHz  band, 
MMDS,  OVS  or  other  wireless  or 
vnreline  facilities?  Are  there  cost 
advantages  in  use  of  LMDS  spectnun 
outside  the  markets  served  by 
incumbents?  Can  these  cost  advantages 
be  quantified? 

14.  Are  there  any  other  advantages 
that  incumbent  LECs  and  cable 
operators  have  in  providing  LMDS 
service?  For  example,  does  their  size, 
experience  in  that  telecommunications 
market  or  financial  status  make 
incumbent  LECs,  or  mora  specifically 
the  RBOCs,  uniquely  positioned  to  be 
strong  LMDS  providers?  If  so,  will 
limiting  incumbent  LEC  and  cable 
operators  fi'om  bidding  on  LMDS 
licenses  only  in  their  current  service 
areas  discourage  investment  in  LMDS  or 
the  development  of  LMDS  technology? 
Excluding  incumbent  LECs  and  cable 
operators,  are  there  a  sufficient  niunber 
of  other  providers  with  the  necessary 
resourtres  and  expertise  to  construrt  and 
operate  LMDS  systems?  Will  incumbent 
eligibility  restrictions  have  any  negative 
effects  on  competition  in  the 
multichaimel  video  programming  and 
local  exchange  markets — for  example  by 
making  it  more  difficult  for  incumbent 
LECs  to  compete  with  cable  operators 
for  theprovision  of  video  services? 

15.  Tne  Commission  also  asks  for 
comment  on  whether  an  incumbent  LEC 

'  or  cable  operator  offering  LMDS  services 
within  its  respective  geographic  service 
area  would  be  likely  to  offer  it  at  a 
highar  price  than  new  entrants.  Would 
this  depend  on  whether  the  LMDS 
service  offered  by  the  incumbents  is 
substitutable  for  the  services  they 
currently  offer?  Commenters  are  also 
asked  to  address  whether  it  would  be 
more  cost-effective  for  incumbents  to 
acquire  LMDS  spectrum  to  supplement 
their  own  existing  services  rather  than 
to  bee  immediate  competition  by 
allowing  LMDS  spectrum  to  be  acquired 
by  a  potential  competitor. 

16.  Finally,  the  Commission  seeks 
comment  on  how  the  auction  process 
can  be  exported  to  influence  the 


concerns  prompting  our  consideration 
of  incumbent  eligibility.  Will  an  auction 
ensure  the  highest  and  best  use  ofthe 
spectrum — even  if  an  incumbent  wins 
the  license?  Or,  is  there  an  economic 
incentive  for  an  incumbent  to  bid 
successfully  at  auction  and  to 
warehouse  the  spectrum?  Or  divert  it  to 
less  competitive  uses?  Does  this 
economic  incentive  exist  when  the 
spectnun  can  be  used  for  services  other 
than  those  provided  by  the  incumbent? 
In  any  case,  would  payment  of  a 
winning  auction  bid  and  the  cost  of 
compliance  with  the  build-out  rules 
proposed  in  the  Second  Further  Notice 
of  Proposed  Rulemaking,  59  FR  7964 
(February  17, 1994),  prove  a  sufficient 
check  against  such  %varehousing? 

17.  If  the  Commission  determines  that 
the  benefits  of  open  entry  are 
outweighed  by  our  desire  to  encourage 
alternative  soiuces  of  competition, 
should  it  adopt  any  restrirtions,  and  if 
so,  how  Should  they  be  strurtured?  One 
option  is  to  prohibit  incumbent  LECs 
and  cable  companies  fi'om  bidding  on  or 
acquiring  licenses,  each  within  its 
geographic  service  area.  Alternatively, 
the  Commission  could  limit  incumbent 
LECs  and  cable  companies'  use  ofthe 
LMDS  spectrum.  For  example,  LEC 
participation  in  LMDS  could  be  limited 
to  the  provision  of  no  more  than  a 
certain  percentage  of  non-video 
programming,  and  cable  participation  in 
LMDS  could  be  limited  to  the  provision 
of  no  more  than  a  certain  percentage  of 
video  services.  The  advantage  to  this 
approach  is  that  it  is  narrower  than  a 
complete  eligibility  restriction,  and  it 
would  allow  incumbent  providers  to  use 
the  spectrum  to  provide  competing 
services,  as  well  as  supplemental 
incumbent  services.  Tne  disadvantage  to 
this  approach  is  that  it  may  impair  the 
deployment  of  LMDS  as  a  market-driven 
flexible  broadband  service  and  is 
inconsistent  witii  the  Commission's 
flexible  spectnun  policy.  The 
Commission  seeks  comment  on  these 
and  any  other  alternatives. 

18.  In  order  to  adopt  any  restrictions 
on  incumbent  cable  and  LEC 
participation,  the  Commission  needs  to 
define  "incumbent"  since  LATA  lines 
and  cable  franchise  areas  are  not 
coincident  with  BTA  boundaries.  One 
possibility  would  be  to  use  the  cellular/ 
PCS  cross-ownership  rule,  which 
implicates  similar  competitive  concerns. 
Consistent  with  this  rule,  an  incumbent 
LEC  or  cable  operator  would  be 
considered  "in-region"  if  20  percent  or 
more  of  the  population  of  a  BTA  is 
within  a  LEC's  telephone  service  area  or 
a  cable  company's  franchised  service 
area.  The  Commission  asks  for  comment 
on  this  option  and  on  any  alternative.  It 


also  seeks  comment  on  whether  the 
same  definition  should  be  applied  to 
both  types  of  incumbents. 

19.  llie  Commission  also  seeks 
comment  on  what  should  constitute  an 
attributable  interest  in  an  incumbent 
LEC  or  cable  operator.  In  the  past,  the 
Commission  has  used  several  different 
formulations  of  attribution  in  different 
contexts.  For  these  purposes,  the 
Commission  proposes  to  consider  a  10 
percent  or  more  interest,  when  Csrtored 
through  a  multiplier,  to  be  attributable. 
It  also  proposes  to  consider  a  10  percent 
or  more  interest  in  an  affiliate  of  an 
incumbent,  when  fartored  through  a 
multiplier,  to  be  considered  attributable. 
This  attribution  level  tracks  Section  652 
ofthe  1996  Art.  47  U.S.C.  $  572,  and  it 
has  the  same  goals  as  does  the 
Commission  in  this  proceeding. 

20.  In  addition,  if  the  eligibility  of 
incumbent  LECs  and  cable  operatora  is 
limited,  the  Commission  seeks  comment 
on  how  these  restrictions  should  be 
addressed  in  the  context  of  the  proposal 
in  the  Third  NPRM  to  allow  partitioning 
and  disaggregation^  It  requests  comment 
on  whether  competitive  harm  would 
result  from  a  LbfflS  licensee 
disaggregating  its  license  and  assigning 
any  excess  spertrum  to  an  incumbent 
LEC  or  cable  operator  within  their 
geographic  service  areas.  Similarly, 
comment  is  requested  on  whether  any 
competitive  harm  would  result  from  a 
LMDS  licensee  partitioning  some  of  its 
service  area  to  an  incumbent  LEC  or 
MSO  within  their  geographic  service 
area. 

21.  Finally,  if  the  Commission  were  to 
propose  any  restrictions,  to  believes  that 
such  restrictions  should  continue  only 
until  there  is  increased  competition  in 
the  video  and  telephony  markets.  In  the 
cable  context.  Sertion  623(1)  ofthe 
Communications  Act  sets  forth  a  four 
pronged  test  for  determining  when  a 
cable  operator  (aces  efiertive 
competition.  The  Conunission  seeks 
comment  on  whether  this  effedive 
competition  test  is  a  reliable  indicator  of 
appropriate  levels  of  multichatmel 
video  programming  competition  for 
these  purposes.  The  Commission 
focuses  especially  on  Sertion  623  Ul), 
which  can  be  relatively  easy  to  satisfy 
in  rural  areas.  For  LECs,  there  is  no 
standard  test  for  effective  competition  in 
the  local  exchange  market.  The 
"Competitive  Checklist,"  set  forth  in 
Section  271(c)(2)(B)  ofthe  1996 Art.  is 
one  part  of  the  mechanism  used  to 
determine  when  the  Regional  Bell 
Operating  Companies  (RBOCi)  may 
enter  the  in-region  long  distance  market. 
Conunent  is  requested  on  whether  the 
competitive  Checklist  or  all  the 
prerequisites  for  BOC  in-region  entry 
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serves  as  a  reliable  indicator  of 
appropriate  levels  of  local  exchange 
competition  for  determining  when  LECs 
should  be  allowed  to  hold  LMDS 
Ucanses.  In  addition,  since  the 
"Competitive  ChecUist"  does  not  apply 
to  LECs  which  are  not  RBOCs,  comment 
is  requested  on  bow  it  could  be  used 
with  other  LECs.  The  Commission  also 
seeks  comment  on  alternative  sunset 
provision.  For  example,  it  could  limit 
eligibility  for  such  entities  to  a  fixed 
period  of  time  (such  as,  3  or  5  years) 
with  automatic  sunset  and  optional 
renewal  of  these  restrictions. 
Conunenteis  are  requested  to  provide 
information  on  the  following  questions: 
what  alternative  criteria  should  the 
Commission  use  to  sunset  these 
restrictions?  Should  the  Commission 
consider  the  number  of  facilities-based 
competitors?  Are  there  local  competitors 
throughout  the  service  area?  If  the 
Commission  does  not  use  the 
"Competitive  Checklist",  does  the  list 
suggest  factors  that  the  Commission 
should  incorporate  into  any  stmset 
criteria  we  may  adopt? 

22.  Because  it  plans  to  begin  the 
LMDS  licensing  prtxsss  this  year,  the 
Commission  realizes  thot  the  imposition 
of  any  ehgibility  restrictions  now,  even 
if  they  stmset  at  some  future  point,  may 
effectively  preclude  incumbent  LECs 
and  cable  operators  from  participation 
in  that  initial  licensing  process. 
However,  incumbents  could  offer  LMDS 
services  at  a  future  date  by  acquiring  all 
orfurt  of  the  LMDS  spectnmi  in  a  BTA 
in  a  post-auction  transaction,  if  we 
adopt  our  competitive  bidding  rules 
proposed  in  the  Third  NPRM.  The 
Commission  requests  comment  on  these 
issues. 

Comment  Dotes 

23.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.41S  and  1.419  of 
the  Commission's  rules.  47  CFR  S§  1.415 
and  1.419,  interested  parties  may  file 
comments  on  or  before  August  12, 1996, 
and  reply  comments  on  or  before 
August  22, 1996.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  eight  copies. 
You  should  send  comments  and  reply 
comjnents  to  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Washington,  D.C.  20554.  Comments  and 
reply  comjnents  will  be  available  for 
pubUc  inspection  dyring  regular 
business  hours  in  the  FCC  Reference 
Center  of  the  Federal  Communications 
Commission,  Room  239, 1919  M  Street. 
N.W.,  Washington,  D.C  205S4. 


Initial  Regulatory  Flexibility  Anatyiis 

24.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  (nitial 
Flexibility  Analysis  (IRFA)  of  the 
expected  significant  economic  impact 
on  small  entities  by  the  policies  and 
rules  proposed  in  this  Fourth  Notice  of 
Proposed  Rulemaking.  Written  public 
comments  are  requested  on  the  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
FNPRM  provided  in  section  (VI)(C). 


for  Action 


25.  This  Fourth  Notice  of  Proposed 
Rulemaking  IFNPRM\  requests  comment 
on  two  issues:  (1)  whether  the 
Commission  should  designate,  on  a 
primary  protected  basis,  the  31.0-31.3 
GHz  (31  GHz)  bond  to  Local  Multipoint 
Distribution  Service  (LMDS);  and  (2) 
whether  the  Commissioo  should  restrict 
eligibility  of  local  exchange  carriers 
(LEC)  and  cable  operators  to  hold  LMDS 
licenses  in  the  geographic  areas  they 
serve. 

26.  With  regard  to  the  first  issue,  the 
Commission  determines  that  a  further 
NPRM  is  necessary  to  accommodate  a 
variety  of  LMDS  system  designs, 
services,  and  transmission  media  in  the 
adjacent  28  GHz  band.  The  additional 
spectrum  would  bcililate  interactive 
systems,  thus  providing  new  and 
innovative  communications  services  for 
residential  and  business  users, 
including  small  businesses.  Moreover, 
the  additional  spectrum  potentially 
could  benefit  small  businesses  unable  to 
participate  in  competitive  bidding  for 
licenses  because  additional  spectrum 
not  needed  by  a  LMDS  licensee  could 
potentially  be  leased  to  smaller 
businesses.  The  31  GHz  band  currently 
is  licensed  only  on  a  secondary  basis, 
and  has  few  incumbents.  Nevertheless, 
the  Commission  requests  conmient  on 
whether  there  are  any  methods  of 
accoimnodating  these  services. 

27.  With  regard  to  the  second  issue, 
the  current  record  of  this  proceeding 
was  developed  prior  to  the  enactment  of 
the  Teleconununications  Act  of  1996. 
One  of  the  key  objectives  of  the  Act  is 
to  expedite  the  introduction  of 
competition  to  inctmibent  LECs  and 
cable  companies.  In  carrying  out  this 
mandate,  the  Commission  believes  it 
important  to  obtain  specific  coirmient 
on  how  its  poUcies  towards  LMDS 
eligibiUty  would  best  promote  the 
competitive  objectives  of  the  Act.  In 
addition,  the  comments  received  afier 
the  close  of  the  record  in  this 
proceeding,  including  comments  from 


small  entities  such  as  WebCel,  convince 
us  that  further  comment  is  warranted. 

ILOfajactln* 

28.  The  objective  of  this  NPRM  is  to 
request  pubUc  comment  on  the 
proposals  made  herein  for  the  efficient 
licensing  of  LMDS  services,  for  the 
development  and  implementation  of  a 
new  technology  to  provide  iimovative 
telecommunications  services  to  the 
public. 

m.  Legal  Basis  for  Proposed  Rules 

29.  The  authority  for  this  action  is  the 
Administrative  Procedure  Act,  5  U.S.C. 
553:  and  sections  4(i),  4(j),  301, 303(r)  of 
the  Communications  Act  of  1934  as 
amended.  47  U.S.C.  145,  301,  and 
303(r). 

IV,  Deacriptian  and  Estimate  of  Small 
Entities  Subject  to  the  Rules 

30.  The  regulations  on  which  the 
Commission  seeks  comment,  if  adopted, 
would  apply  to  any  small  entity  seeking 
a  LMDS  license.  In  addition,  the 
regulations  would  impact  small  entities 
who  are  incumbent  licensees  in  the 
31.0-31.3  GHz  fi^uency  band. 

31.  The  SEA  definitions  of  small   , 
entity  for  LMDS  are  the  definitions 
applicable  to  radiotelephone  companies 
and  to  pay  television  services.  The 
definition  of  radiotelephone  companies 
provides  that  a  small  entity  is  a 
radiotelephone  company  employing 
fewer  than  1,500  persons.  The  definition 
of  a  small  pay  television  service  is  one 
which  has  annual  receipts  of  less  than 
$11  million.  In  the  Final  Regulatory 
Flexibility  Analysis  for  the  Report  and 
Order,  supra,  we  were  uitahle  to  make 

a  meaningful  estimate  based  on  the  1992 
Census  Bureau  data. 

32.  Likewise,  we  believe  that  the 
entities  who  are  incumbent  licensees  in 
the  31.0-31.3  GHz  frequency  band  may 
also  be  comprised  of  a  majority  of  small 
raititiei.  Suiji  licensees  are  pubUc  safety 
entities,  the  majority  of  whom  are 
municipalities  or  other  local 
governmental  entities.  The  SBA  data 
base  does  not  include  governmental 
entities.  We  are  required  to  estimate  the 
number  of  such  entities  with 
populations  of  less  than  50,000  that 
would  be  affected  by  our  new  rules. 
There  are  85,006  governmental  entities 
in  the  nation.  This  number  includes 
such  entities  as  states,  counties,  cities, 
utility  districts  and  school  districts. 
There  are  no  figures  available  on  what 
portion  of  this  number  has  populations 
of  fewer  than  50,000.  However,  this 
number  includes  38,978  counties,  cities 
and  towns,  and  of  those,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
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that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  There  are 
twenty-seven  (27)  incumbent  licensees 
in  the  31.0-31.3  GHz  band. 
Accordingly,  we  estimate  that  96 
percent,  or  25  to  26  of  these  licensees, 
are  small  entities. 

33.  We  request  comment  on  the 
description  and  the  number  of  small 
entities  that  are  significantly  impacted 
by  this  proposed  rule. 

V.  Reporting,  Recordkeeping,  and 
Other  Compliance  Kaqnimnents 

34.  The  proposals  under 
consideration  in  this  FNPRM  would  not 
involve  any  reporting  or  recordkeeping 
requirements. 

35.  Incumbent  licensees  in  the  31.0- 
31.3  GHz  band  would  have  new 
compliance  requirements  vis-a-vls 
LMDS  licensees.  Our  rules  provide  that 
licensees  therein  operate  on  a  non- 
interference basis,  meaning  that  they 
have  no  rights  to  protection  bom 
interference,  nor  any  obligations  to  not 
interfere  with  other  similar  incumbent 
operations.  The  Fourth  NPRM  proposes 
that  LMDS  be  designated  as  a  primary 
protected  use  of  the  bond,  ensuring  that 
LMDS  licensees  would  have 
interference  protection  from  other 
authorized  users  of  the  band. 

VI.  Significant  Altemalives  Considered 
and  Rejected 

36.  The  Commission  considered  and 
rejected  the  alternative  of  placing  all 
LMDS  spectrum  in  the  28  GHz  band, 
rather  than  placing  a  portion  of  the 
available  spectrum  in  the  31  GHz  band. 
The  Commission  concluded  that  LMDS 
requires  additional  spectrum  to 
successfully  deploy  the  variety  of 
services  proposed.  It  also  concluded 
that  these  proposed  services  could  be 
successfully  implemented  with  non- 
contiguous bands  of  spectrum,  wberees 
the  satellite  services  could  not.  To  the 
extent  LMDS  entities  are  small 
businesses,  as  discussed  in  the  Final 
Regulatory  Flexibility  Analysis,  I'n^, 
such  entities  are  affected  by  this 
decision.  However,  some  small  entities 
commenting  on  the  final  band  plan 
concurred  with  this  approach  (e.g., 
CellularVision,  Rio  Vision). 

37.  In  addition,  the  Commission 
considered  and  rejected  the  alternative 
of  proceeding  with  open  eligibility  in 
licensing,  for  the  reasons  stated  herein. 
This  action  is  responsive  to  the  many 
small  entities  commenting  in  this 
proceeding  who  requested  that 
restrictions  be  placed  upon,  or 
considered  for,  local  exchange  carriers 
and  major  cable  companies,  e.g., 
WebCel. 


Vn.  Federal  Rules  That  Overlap, 
Duplicate,  or  Conflict  With  These 
Proposed  Rules 

38.  None. 
Ordering  Clause 

39.  Authority  for  issuance  of  this 
Fourth  Notice  of  Proposed  Rulemaking 
is  contained  in  Sections  4(i),  303(r)  and 
309(j)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
303(r)  and  309(j). 

List  of  Subjects  in  47  CFR  Fait  21 

Communications  Common  Carriers, 
Federal  Communications  Commission, 
Radio. 

Federal  Communications  Commiasion. 
William  F.  Calon, 
Acting  Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Tiafllc  Safety 
Administration  ^ 

49  CFR  Part  S31 

[Doclwt  Na  9»-«cr;  Nodoa  1] 

Paaaanger  Automobile  Average  Fuel 
Economy  Slandarda;  Proposed 
Oedalon  to  Grant  Exemption 

AOBICY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  IXyT. 
ACTION:  Proposed  decision. 

summary:  This  proposed  decision 
responds  to  a  joint  petition  filed  by 
Lamborghini  and  Vector  requesting  that 
each  company  be  exempted  fiom  the 
generally  applicable  average  fuel 
economy  standard  of  27.5  miles  per 
gallon  (mpg)  for  model  years  1995 
through  1997,  and  that  lower  alternative 
standards  be  established.  In  this 
document,  NHTSA  proposes  that  the 
requested  exemption  be  granted  and 
that  alternative  standards  of  12.8  mpg  be 
established  for  MY  1995, 12.6  mpg  for 
MY  1996,  and  12.5  mpg  for  MY  1997, 
for  Lamborghini  and  Vector. 
DATES:  Comments  on  this  proposed 
decision  must  be  received  on  or  before 
September  27, 199iB. 
addresses:  Comments  on  this  proposal 
must  refer  to  the  docket  number  and 
notice  number  in  the  heading  of  this 
notice  and  be  submitted,  preferably  in 
ten  copies,  to:  Docket  Section,  Room 
5109,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 


ran  FURTHER  MPOnMATMN  CONTACT:  Ms. 
Henrietta  Spinner,  Office  of  Market 
Incentives.  NHTSA,  400  Seveiith  Street, 
SW..  Washington,  DC  20590.  Ms. 
Spinner's  telephone  number  is:  (202) 
366-4802. 

StJPPLEMBfTARY  INFORMATION: 

Statutory  Background 

Pursuant  to  49  U.S.C.  32902(dl, 
NHTSA  may  exempt  a  low  volume 
manufiacturer  of  passenger  automobiles 
from  the  generally  applicable  average 
fuel  economy  standards  if  NHTSA 
concludes  that  those  standards  are  more 
stringent  than  the  maximum  feasible 
average  fuel  economy  for  that 
manufacturer  and  if  NHTSA  establishes 
an  alternative  standard  for  that 
manufacturer  at  its  maximum  feasible 
level.  Under  the  statute,  a  low  volume 
manufacturer  is  one  that  manufectured 
(worldwide)  fewer  than  10,000 
passenger  automobiles  in  the  second 
model  year  before  the  model  year  for 
which  the  exemption  is  sought  (the 
affected  model  year)  and  that  will 
manufacture  fewer  than  10,0(X) 
passenger  automobiles  in  the  affected 
model  year.  In  determining  the 
maximum  feasible  average  fuel 
economy,  the  agency  is  required  under 
49  U.S.C.  32902(0  to  consider. 

(1)  Technological  feasibility 

(2)  Economic  practicability 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  hiel  economy,  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 

The  statute  at  49  U.S.C.  32902(d)(2) 
permits  NHTSA  to  establish  alternative 
average  fuel  economy  standards 
applicable  to  exempted  low  volume 
manufacturers  in  one  of  three  ways:  (1) 
A  separate  standard  for  each  exempted 
manubcturer,  (2)  a  separate  average  fiiel 
econrany  standard  applicable  to  each 
class  of  exempted  automobiles  (classes 
would  be  based  on  design,  size,  price, 
or  other  factors):  or  (3)  a  single  standard 
for  all  exempted  manufacturers. 

Background  Infonnalion  on 
Lamborghini  and  Vector 

Vector  AeromotivB  Corporation 
(Vector)  and  Automobili  Lamborghini 
S.p.A.  (Lamborghini)  are  small 
automobile  manufacturers  that  each 
produce  a  single  model  of  high  priced, 
uniquely  designed  exotic  sport  vehicles. 
Lamborghini  is  an  Italian  manufectuter 
of  passenger  cars,  which  concentrates 
exclusively  on  the  production  of  high 
quality,  high  performance,  prestige 
sports  cars.  Lamborghini  currently 
produces  one  model,  the  Diablo.  Vector, 
a  domestic  low  volume  manufacturer, 
also  marketing  exotic  high  performance 
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sports  care,  was  originally  founded  as 
the  "Vectbr  Car"  Company.  The  assets 
of  Vector  Car  in  were  purchased  by  the 
Vector  Aeromotive  Corporation  in  1987, 
and  Vector  completed  redesign  and 
engineering  of  its  first  production  car, 
the  Vector  W8.  During  MYs  1991-1993, 
Vector  manufectured  a  total  of  22  Vector 
W8  passenger  automobiles  for 
worldwide  sales.  It  did  not  produce  any 
vehicies  in  MY  199S. 

Need  fbr  ■  Joint  Pelilion  for 
Lamboi^iBi  and  Vector 

Although  they  manubcture  different 
automobile  lines,  Lamborghini  and 
Vector  are  both  controlled  by  V-Power 
Corporation.  V-Power  is  the  largest 
ahareboldar  of  Vector,  owning  57 
percent  of  the  stock:  the  remaining  43 
percent  of  Vector  is  publicly  traded  on 
NASDAQ.  V-Power  also  owns  50 
percent  of  Lamborghini,  with  the 
remaining  SO  percent  held  by  Micom/ 
Stedco  Ltd.  For  each  of  MYs  1995 
through  1997,  Lamborghini's  and 
Vector's  combined  worldwide 
production  will  be  less  than  10,000 
automobiles.  As  both  companies  are 
controlled  by  V-Power.  any  alternative 
CAFE  standard  would  apply  to 
Lamborghini  and  Vector  together,  and  a 
single  petition  should  be  stibmitted  for 
a  single  alternative  standard,  applicable 
to  the  combined  fleet  of  these 
companies. 

NprrSA's  regulations  on  low  volume 
exemptions  from  CAFE  standards  state 
that  petitions  for  exemption  are  to  be 
submitted  "not  later  than  24  months 
before  the  begiiming  of  the  affected 
model  year,  unless  good  cause  for  later 
submission  is  shown."  (49  CFR 
S25.6(b).) 

NHTSA  received  a  petition  from 
Vector  Aeromotive  Corporation  on  May 
24, 1995  seeking  an  exemption  for  the 
1995-1998  model  years.  On  May  31, 
1995.  Vector  withdrew  this  petition.  On 
August  9, 1995,  Vector  submitted  a  joint 
petition  on  behalf  of  itself  and 
Lamborghini  seeking  exemption  from 
the  passenger  automobile  fuel  economy 
sUndards  for  MYs  1995-1997.  On 
March  14, 1996,  the  petitioner  provided 
amended  data  for  Lamborghini/Vector 
vehicles  for  MYs  1996  and  1997, 
indicating  improved  fuel  economy 
values. 

The  LamborghiniA'ector  joint  petition 
was  filed  less  than  24  months  before  the 
beginning  of  MY  1997  and  was  therefore 
untimely  under  49  C.F.R.  526.6(b).  This 
section  requires  that  petitions  "be 
submitted  not  later  than  24  months 
before  the  beginning  of  the  affected 
model  year,  unless  good  cause  fbr  late 
submission  is  shown." 


Lamborghini/Vector  has  provided 
NHTSA  with  information  regarding  the 
lateness  of  the  joint  petition. 
Lamborghini,  which  had  been  acquired 
by  Chrysler  in  1968,  was  sold  to 
MegaTech  Ltd.  in  February  1994.  In 
September  1994,  six  months  after 
acquisition  of  Lamborghini,  MegaTech 
Ltd.,  which  owned  100  percent  of 
Lamborghini,  distributed  50  percent  of 
Lamborghini's  stock  to  V-Power  (owner 
of  Vector)  and  50  percent  to  Micom/ 
Stedco  Ltd.  (an  Indonesian  shipping  and 
manubcturing  firm). 

Chrysler's  sale  of  Lamborghini,  which 
Lamborghini  contends  occtirred  without 
prior  notice,  placed  significant  demands 
on  this  small  company.  As  Lamborghini 
was  no  longer  a  part  of  Chrysler,  it 
could  not  rely  on  compliance  by 
Chrysler  models  to  permit  delayed 
compliance,  as  part  of  a  phase-in,  with 
the  Environmental  Protection  Agency/ 
California  Air  Resources  Board  (EPA/ 
CARB)  Tier  I  emission  certifications. 
Lamborghini's  separation  from  Chrysler 
also  required  that  it  comply  with  the 
phase-in  requirements  of  Federal  motor 
vehicle  safety  standard  No.  214,  "Side 
Impact  Protection,"  before  it  had 
anticipated  having  to  do  so.  These 
developments,  combined  with  the 
advent  of  Lamborghini's  relationship 
with  Vector  and  the  subsequent 
redesign  of  the  Vector  W8  to  use  a 
Lambarghini  engine,  placed 
considerable  demands  on  the  limited 
resources  of  Lamborghini/Vector. 
NHTSA  notes  that  prior  to  the 
submission  of  the  petition  of  May  24, 
1995,  Vector  had  never  before  submitted 
such  a  petition  to  the  agency.  Similarly, 
Lamborghini  had  not  been  eUgible  to 
submit  an  exemption  petition  since  it 
was  acquired  by  Chrysler  in  1988. 
Preparing  a  joint  petition  requited 
considerable  interaction  between  these 
two  previously  unrelated  companies. 
Given  these  circumstances,  in 
conjunction  with  the  significant  drain 
on  resources  required  for  compliance 
with  other  regulations  as  noted  above, 
the  agency  believes  that  sufficient  good 
cause  has  been  shown  by  Lamborghini/ 
Vector  to  allow  late  filing  of  the  joint 
petition  for  exemption  for  MY's  1905- 
97. 

Methodology  Used  to  Project  Maximnm 
Feasible  Average  Fuel  Ecoaomy  Level 
for  Lamboi^ini/Vector 

Baseline  Fuel  Economy 

To  project  the  level  of  fuel  economy 
which  could  be  achieved  by 
Lamborghini/Vector  in  MYs  1995-1997, 
the  agency  considered  whether  there 
were  technical  or  other  improvements 
that  would  be  feasible  for  Uieae  vehicles. 


and  whether  or  not  the  company 
currently  plans  to  incorporate  such 
improvements  in  the  vehicles.  The 
agency  reviewed  the  technological 
feasibility  of  any  changes  and  their 
economic  practicability. 

NHTSA  mterprets  "technological 
feasibility"  as  meaning  that  technology 
which  would  be  available  to 
Lamborghini/Vector  for  use  on  its  MY 
1995  through  1997  automobiles,  and 
which  would  improve  the  fuel  economy 
of  those  automobiles.  The  areas 
examined  for  technologically  feasible 
improvements  were  weight  reduction, 
aerodynamic  improvements,  engine 
improvements,  drive  line 
improvements,  and  reduced  rolling 
resistance. 

The  agency  interprets  "economic 
practicability"  as  meaning  the  financial 
capability  of  the  manufacturer  to 
improve  its  average  fuel  economy  by 
incorporating  technologically  feasible 
changes  to  its  MYs  1995  through  1997 
automobiles.  In  assuming  that 
capability,  the  agency  has  always 
considered  market  demand  as  an 
implicit  part  of  the  concept  of  economic 
practicability.  Consimiers  need  not 
purchase  what  they  do  not  want. 

In  accordance  with  the  concerns  of 
economic  practicability,  NHTSA  has 
considered  only  those  improvements 
which  would  be  compatible  with  the 
basic  design  concepts  of  Lamborghini 
and  Vector  automobiles.  Since  NtlTSA 
assumes  that  Lamborghini  and  Vector 
will  continue  to  build  exotic  high 
performance  cars,  design  changes  that 
would  remove  items  traditionally 
offered  on  these  cars,  such  as  reducing 
the  displacement  of  their  engines,  were 
not  coiisidered.  Such  changes  to  the 
basic  design  would  be  economically 
impracticable  since  they  might  well 
sig^ficantly  reduce  the  demand  for 
these  automobiles,  thereby  reducing 
sales  and  causing  significant  economic 
injury  to  the  low  volume  manufacturer. 

Technology  for  Fuel  Economy 
Improvement 

The  nature  of  Lamborghini  and  Vector 
vehicles  generally  do  not  result  in  high 
fuel  economy  values.  Also,  Lamborghini 
and  Vector  lag  in  having  the  latest 
developments  in  foel  efficiency 
technology  because  suppliers  generally 
provide  components  and  technology  to 
small  manufacturers  only  after 
supplying  large  manufacturers. 

Lamborghini/Vector  state  that  the 
requested  alternative  fuel  economy 
values  represent  the  best  possible  CAFE 
that  Lamborghini/Vector  can  achieve  for 
MYs  1995  through  1997.  However,  the 
joint  alternative  fuel  economy  values 
decrease  from  12.8  mpg  in  MY  1995  to 
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12.6  mpg  in  MY  1996  (a  decrease  of  0.2 
mpg)  and  bom  12.6  mpg  in  MY  1996  to 
12.5  mpg  in  MY  1997  (a  decrease  of  0.1 
mpg).  'Ihe  fuel  economy  will  decrease 
over  the  three  years  because 
Lamborghini/Vector  projects  that  Vector 
sales  will  increase  over  MYs  1996  and 
1997  while  Lamborghini  sales  will 
remain  constant.  Therefore,  fuel 
economies  will  decrease  because  of  the 
projected  increased  sales  of  Vectors, 
which  have  lower  fuel  economy  values 
than  Lamborghini's. 

Despite  these  qualifications,  the 
following  describes  how  Lamborghini 
and  Vector  plan  to  maximize  their 
'respective  vehicles'  fuel  economy  by 
using  state  of  the  art  materials  and 
technologies  for  their  vehicles. 

Lamborghini  and  Vector  vehicles 
share  a  oonunon  engine  designed  and 
produced  by  Lamborghini,  lliis  engine 
is  a  S.7  liter  V-12  with  a  10;1 
compression  ratio  that  produces  492 
horsepower  at  6,800  revolutions  per 
minute  and  428  foot-pounds  of  torque  at 
5,200  rpm.  Fuel  is  delivered  to  the 
engine  through  a  computer-controlled 
multipoint  fuel  injection  system. 
Aluminum  alloy  is  used  for  all  major 
castings  like  the  engine  crankcase, 
cylinder  heads,  induction  manifold, 
gearbox,  and  axle.  The  Lamborghini  V— 
12  is  a  highly  efficient  engine  which 
produces  extremely  high  output  for  its 
displacement 

In  keeping  with  the  high  performance 
character,  Lamborghini  and  Vector 
vehicles  are  designed  to  provide  a 
structure  that  is  both  strong  and 
lightweight.  Vector  uses  a  semi- 
monocoque  structure  and  a  steel  roll 
cage  with  body  panels  fabricated  from 
carbon-reinforced  composite  fiber  glass. 
F'ront  suspension  consisLs  of 
independent,  unequal  length  A-arms 
with  concentric  coil  shock  absorbers 
and  anti-dive  characteristics.  Rear 
suspension  is  parallel  link,  concentric 
coil  springs  with  anti-squat 
characteristics.  The  hydraulic  brake 
system  includes  vacuum  assist,  quad 
cylinder  calipers  and  ventilated  discs. 

The  Lamborghini  Diablo  chassis  uses 
space  frame  construction  with  the 
unstressed  panels,  such  as  the  doors  and 
trunk,  made  of  aluminum  alloy  and 
plastic  composite.  Composite  and  steel 
Deems  were  recently  adopted  for  the 
energy  absorbing  bumpers. 

•Ml  Lamborghini/Vector  vehicles  have 
a  rear  engine  driving  rear  wheels 
through  five  speed  manual 
transmissions.  Additionally,  Vector  W8 
vehicles  are  equipped  with  ZF  transaxle 
and  constant  velocity  driveshafl  joints. 
Both  the  Lamborghini  Diablo  and  the 
Vector  W8  rely  on  wide  low  aspect  ratio 


tires  to  provide  maximimi  traction  and 
performance. 

Lamborghini/Vector  vehicles  achieve 
a  very  high  level  of  performance  by 
incorporating  an  efficient  powerplant 
with  a  lightweight  structure.  Much  of 
the  technology  used  to  improve  foel 
economy  in  other  vehicles  is  already 
employed  by  Lamborghini/Vector  to 
enhance  performance.  Any  further 
improvements  in  fuel  economy  in  these 
vehicles  through  the  use  of  a  smaller 
powerplant  or  tires  with  less  rolling 
resistance  would  be  contrary  to  the 
essential  characteristics  of  the  vehicles 
and  their  position  in  the  marketplace. 

Model  Mix 

The  Vector  W8  and  Lamborghini 
Diablo  are  similarly  sized  vehicles 
sharing  a  common  V-12  engine. 
Therefore,  any  opportunity  to  improve 
foel  economy  by  changing  model  mix 
would  be  dependent  on  introduction  of 
new  models  or  engines.  In  any  event, 
changing  the  model  mix  would  have  a 
negligible  effect  on  foel  economy  due  to 
the  inherently  low  foel  economy  of 
these  ultra  high  performance  coupes. 

rfie  Effect  of  Other  Vehicle  Standards 

The  new,  Cialifomia  emissions 
standards  apply  to  Lamborghini  and 
Vector  m  MY  1995  and  the  similarly 
stringent  Federal  Clean  Air  Act 
Amendments  apply  in  MY  1996. 
Lamborghini/Vector  achieved  lower  fuel 
economy  due  to  compliance  with  these 
standards. 

Federal  Motor  Vehicle  Safety 
Standards  and  other  t'JHTSA  standards 
also  have  an  adverse  effect  on  foel 
economies  of  Lamborghini  and  Vector 
vehicles.  These  standards  include  49 
CFR  part  581.  Bumper  Standard, 
Standard  No.  214,  Side  impact 
protection,  and  Standard  No.  208, 
Occupant  crash  protection.  These 
standards  tend  to  reduce  achievable 
CAFE  levels,  since  they  result  in 
increased  vehicle  wei^t  Engineering 
resources  are  necessarily  devoted  to 
meeting  the  standards,  since,  in  order  to 
remain  in  the  market,  Lamborghini/ 
Vector  must  meet  these  mandatory 
standards. 

The  Need  of  the  Nation  To  Conserve 
Energy 

lie  agency  recognizes  there  is  a  need 
to  conserve  energy,  to  promote  energy 
security,  and  to  improve  balance  of 
payments.  However,  as  stated  above, 
NHTSA  has  tentatively  determined  that 
it  is  not  technologically  feasible  or 
economically  practicable  for 
Lamborghini/Vector  to  achieve  an 
average  foel  economy  in  MYs  1995 
through  1997  above  the  levels  set  forth 


in  this  proposed  decision.  Granting  an 
exemption  to  Lamboighini/Vedor  and 
setting  an  sltenutive  standard  at  that 
level  would  result  in  only  a  negligible 
increase  in  foel  consumption  and  would 
not  afiect  the  need  of  the  Nation  to 
conserve  energy.  In  fact,  there  would 
not  be  any  increase  since  Laraboivhini/ 
Vector  cannot  attain  those  generally 
applicable  standards.  Nevertheless,  the 
sgency  estimates  that  the  additional  foel 
consumed  by  operating  the  MYs  1995 
through  1997  fleets  of  Lamborghini/ 
Vector  vehicles  at  the  combined 
projected  CAFE  of  12.8  mpg  for  MY 
1995, 12.6  mpg  for  MY  1996,  and  12.5 
mpg  for  MY  1997  is  ituignificant 
compared  to  the  foel  used  each  day  by 
the  entire  U.S.  motor  vehicle  fleet  for 
passenger  cats  in  1094. 

Maximum  Feasible  Average  Fuel 
Economy  for  Lamborghini/Vector 

The  agency  has  tentatively  concluded 
that  it  would  not  be  technologically 
feasible  and  economically  practicable 
for  Lamborghini/Vector  to  improve  the 
foel  economy  of  their  MY  1995  through 
1997  fleets  above  an  average  of  12.8  mpg 
for  MY  1995. 12.6  mpg  for  MY  1996, 
and  12.5  mpg  for  MY  1997.  Federal 
automobile  standards  would  not 
adversely  affect  achievable  foel 
economy  beyond  the  amount  already 
factored  into  Lamborghini/Vector's 
projections,  and  that  the  national  effort 
to  conserve  energy  would  not  be 
affected  by  granting  the  requested 
exemption  and  establishing  an 
alternative  standard. 

Proposed  Level  and  Type  of  Allenialive 
Standard 

NHTSA  tenutively  concludes  that  the 
maximum  feasible  average  foel  economy 
for  Lamborghini/Vector  is  12.8  mpg  in 
MY  1995, 12.6  mpg  in  MY  1996,  and 

12.5  mpg  in  MY  1997.  The  agency  also 
tentatively  concludes  that  it  would  be 
appropriate  to  establish  a  separate 
standard  for  Lamborghini/Vector  for  the 
following  reasons  The  agency  has 
already  granted  petitions  submitted  by 
Rolls  Royce  for  alternative  standards  of 

14.6  mpg  for  MY's  1995-96  and  15.1 
mpg  for  MY  1997.  NHTSA  has  also 
granted  a  petition  from  Modnet.  tac 
(successor  company  to  Dutcher  Motors) 
for  an  alternative  standard  of  17.0  mpg 
for  MYs  1996-98.  Therefore,  the  agency 
cannot  use  the  second  (class  standards) 
or  third  (single  standard  for  all 
exempted  manufacturers)  approaches 
for  MYs  1995, 1996,  and  1997. 

Kegulataicy  Impact  Analyses 

NHTSA  has  analyzed  this  proposal 
and  determined  that  neither  Executive 
Order  12866  nor  the  Department  of 
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Traiuportation'i  reguJittoiy  poUde*  and 
piocsdun*  apply.  Under  E:»cutive 
Qrdar  12866,  Uia  propoaal  would  not 
aatabliah  a  "lula.'' which  ia  debiad  in 
dia  ExBcutiva  Ordar  aa  "an  agency 
atatemont  of  general  applicatuity  and 
future  eflect. "  The  propcaad  axamptian 
ia  not  genanlly  applicable,  ainca  it 
would  apply  cmly  to  Lamboi^lini 
Aatomobili  and  Vector  Aertmotive  aa 
diacuaaed  in  this  notice.  Undar  DOT 
regulatory  policies  and  proceduiea,  the 
propoaed  exemption  would  not  be  a 
"aignlflnant  terailation."  If  the  ExscutiTe 
Order  and  tlie  Departmental  polidea 
and  procedures  were  applicable,  the 
agency  would  have  detennined  that  this 
propoaed  action  is  neither  major  nor 
rignlflcant  Tlie  principal  impact  of  this 
propoaal  ia  that  the  exempted  company 
would  not  be  required  to  pay  dvil 
penaltiea  if  ila  maximum  feaalble 
average  fuel  economy  were  achieved, 
and  purchaaera  of  those  vehicles  would 
not  have  to  bear  the  burden  of  thoae 
dvU  penaltiea  in  the  form  of  higher 
prices.  Since  this  propoaal  sets  an 
ahemative  standard  at  the  level 
determined  to  be  the  maximum  feeaible 
levela  for  LamborghiniA'ector  for  MYs 
1995  through  1997,  no  fuel  would  be  ^ 
saved  by  eetablishing  a  higher 
alternative  standard.  NHTSA  finda  in 
the  Section  on  "The  Need  of  the  Nation 
to  Conaerve  Energy"  that  because  of  the 
small  size  of  the  Lamborghini/Vector 
fleet,  the  incremental  usage  of  gasoline 
by  Lamborghini/Vector's  customers 
would  not  afiect  tlie  nation's  need  to 
conserve  gasoline.  There  would  not  be 
anyimpacts  for  the  public  at  large. 

The  agency  has  also  considered  the 
environmentBl  implications  of  this 
proposed  exemption  in  accortiance  with 
the  National  Environmental  Policy  Ad 
and  determined  tiiat  this  proposed 
exemption,  if  adopted,  would  not 
significantly  affect  the  human 
environment.  Regardless  of  the  fuel 
economy  of  the  exempted  vehicles,  they 
must  pass  the  emissions  standards 
which  measure  the  amount  of  emissions 
per  mile  traveled.  Thus,  the  quality  of 
the  air  is  not  affeded  by  the  proposed 
exemptions  and  alternative  standards. 
Further,  since  the  exempted  passenger 
automobiles  cannot  achieve  better  fuel 
economy  than  is  proposed  herein, 
panting  these  proposed  exemptions 
would  not  afied  the  amount  of  fuel 
used. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposed 
dedsion.  It  is  requested  but  not  required 
that  10  copies  be  submitled. 

All  comments  must  not  exceed  15 
peges  in  length  (49  CFR  SS3.Z1). 
Necessary  attachments  may  be 
appended  lo  these  submissions  without 
regard  to  the  15  page  limit.  This 


limitation  is  intended  to  encourage 
commentara  to  detail  their  primary 
argummts  in  a  condae  fashion. 

It  a  commenter  wiahea  to  submit 
certain  information  imder  a  claim  of 
confidentiality,  three  copies  of  the 
complele  aubmisaion,  induding 
puipottedly  confidential  buainess 
infonnatian,  should  be  submitted  to  the 
diaf  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
buainess  information  has  been  deleted, 
should  be  submitted  to  the  Docket 
Section.  A  request  for  confidentiality 
should  be  acxompanied  by  a  cover  letter 
setting  forth  the  information  specified  in 
the  agency's  confidential  buaineaa 
infonnation  regulation.  49  CFR  part  512. 

All  comments  receivad  before  the 
doae  of  buaineaa  on  the  comment 
dosing  indicated  above  for  the  propoaal 
will  be  considered,  and  will  be  available 
for  examination  in  the  docket  at  the 
above  addraaa  both  before  and  after  that 
data.  To  the  extent  poaaible,  comments 
filed  after  the  cloaing  date  will  also  be 
considered.  Conunents  received  too  late 
for  consideration  in  regard  to  the  final 
rule  will  be  considered  as  suggestions 
for  further  rulemaking  action. 
Commenta  on  the  proposal  will  be 
available  for  inspection  in  tie  docket. 
NHTSA  will  continue  to  file  relevant 
infonnation  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  Interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  peraons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  endose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 


List  of  Snl^ecta  in  49  C7X  Part  531 

Energy  conservation.  Gasoline, 
bhports.  Motor  vehicles. 

In  consideration  of  the  fotesoing,  49 
CFR  part  $31  would  be  amended  to  read 
as  follows: 

PART  S31— {AMENDED] 

1.  The  authority  dtation  for  part  531 
would  be  revised  to  read  as  follows: 

Aolheriiy:  4*  U.S.a  32902,  dele^tioo  oi 
authority  at  4S  CFR  l.ia 

2.  In  S  531.5,  the  introdudoty  text  of 
paragraph  (b)  >a  republished  for  the 
convenienc^of  the  reader  and 
paragraph  (b](13)  would  be  added  to 
read  as  follows: 

1631,5    Fuel  economy 


(b)  The  following  manufscturen  shall 
comply  with  the  standards  indicated 
below  lor  the  specified  model  years: 

(13)  Automofaili  Lamborghini  S.p.AJ 
Vector  Aeromotive  Carporation. 


MoiMya* 

Average 
tutr 
aoon- 

alandvd 
(mtae 

•TX 

ISM     ,        „ 

12A 

100*                

12.6 

1997 „„ 

1U 

laniad  on:  July  22, 18W. 
BairyFaUce, 

AsMOCIaie  AdaUniitnitor  for  Safnty 
Pmfonnanca  Stondoidr. 
[FR  Doc  96-19070  FUad  7-2A-96;  S:4S  am] 


49CFRPwtS71 

[DodiM  No.  74-14;  NoHea  aq 

RM2127-AG04 

Federal  Motor  Vahleto  SaMy 
Slandvdi;  Occupant  Craah  ProtacUon 

AOENCV:  National  Highway  Traffic 
Safety  AdminiatnUon  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


In  response  to  a  petition  from 
the  Ford  Motor  Company,  this 
document  proposes  a  limited  extension 
of  the  compliance  date  of  a  recent  rule 
improving  safety  belt  fit  by  requiring 
that  Type  2  safety  belts  installed  for 
adfustable  seats  in  vehides  with  a  gross 
vehicle  weight  rating  (GVWR)  of  10,000 
pounds  or  less  either  be  integrated  with 
the  vehicle  seat  or  be  equipped  with  a 
means  of  adjustability  to  improve  the  fit 
and  increase  the  comfort  of  the  belt  for 
a  variety  of  different  sized  occupants. 
The  extension  would  apply  only  to 
trucks  with  a  GVWR  of  more  than  8,500 
pounds. 

DATES:  Comment  Date:  Comments  must 
be  received  by  September  12, 1996. 

Proposed  Effective  Date:  If  adopted, 
the  proposed  amendments  would 
become  effective  September  1, 1997. 
AOOREStCS:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
nodce  and  be  submitted  to:  Docket 
Section,  Room  5109.  National  Highway 
Traffic  Safety  Administratiqn,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  (Docket  Room  hours  are  9:30 
a.m.-4  p  jn.,  Monday  through  Friday.) 
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Fon  RwmEft  MFOfaMTioN  contact:  The 
following  persons  at  the  Natioiul 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC  20590: 

For  non-legal  issues:  Clarke  Harper, 
Office  of  Crash  worthiness  Standards, 
NPS-11,  telephone  (202)  366-2264, 
facsimile  (202)  366-4329,  electronic 
mail  "diarper9nhtsa.dot.gov". 

For  legal  issues:  Edward  Clancy, 
Office  of  the  Chief  Counsel,  NCC-20, 
telephone  (202)  366-2992,  tacsimile 
(202)  366-3820.  eledronic  mail 
"eglancy©nhtsa. dot.gov". 
auPfiaKNTARY  WPOnMATKlN:  On  August 
3, 1994,  NHTSA  published  a  final  rule 
amending  Standard  No.  208,  Occupont 
Crash  Protection,  to  improve  safety  belt 
lit  and  thus  the  rate  of  belt  use  by 
requiring  that  Type  2  safety  belts 
installed  for  adjustable  seats  in  vehides 
with  a  gross  vehicle  weight  rating 
(GVWR)  of  10,000  potmds  or  less  either 
be  integrated  with  the  vehicle  seat  or  be 
equipped  with  a  means  of  adjustabilily 
to  improve  the  fit  and  increase  the 
comfort  of  the  belt  for  a  variety  of 
different  sized  occupants  (59  FR  39472). 
llie  fibnal  rule  spedfied  that  this 
amendment  become  effactive  September 
1, 1997. 

On  December  22, 1995,  the  Ford 
Motor  Company  (Ford)  petitioned  the 
agency  to  extend  the  effedive  date  of 
this  new  requirement  for  vehicles  with 
a  GVWR  between  8,500  and  10,000 
pounds.  Ford  requested  that  the 
effective  date  be  extended  to  January  1, 
1998. 

In  its  petition,  Ford  stated  that,  due  to 
unexpeded  developmental  problems 
with  a  new  truck  platform,  it  will  be 
unable  to  begin  production  by 
September  1, 1997  as  expedad. 
Therefore,  it  vrill  be  necessary  to 
continue  to  produce  the  current  truck 
platform  it  will  replace  for  four  months 
beyond  the  effective  date  of  the  new  belt 
fit  requirement.  Ford  requested  the 
leadtime  extension  to  avoid  having  to 
redesign  the  existing  platform  for  only 
a  four-month  production. 

In  its  petition.  Ford  stated  that  the 
extension  would  affed  45,000  F-series 
pickup  trucks.  The  GVWRs  of  these 
vehides  are  between  8,500  and  10,000 
pounds.  Because  Ford  comprises 
approximately  45  percent  of  the  light 
truck  market,  NHTSA  estimates  that  the 
requested  leadtime  extension  would 
affod  a  total  of  100,000  vehides.  These 
trucks  indude  cargo  vans,  pick-ups  and 
incomplete  vehicles.  Ford  stated  that 
redesign  of  this  limited  number  of 
vehicles  to  meet  the  September  1, 1997 
effective  date  would  cost  S4.5  million, 
tmulting  in  a  per  vehicle  cost  of  $100. 


In  the  final  rule,  NHTSA  estimated  that 
the  belt  fit  requirement  would  cost 
$5.51  per  light  truck.  For  NHTSA  cost 
estimates,  the  development  and 
certification  costs  ore  amortized  over  the 
lifetime  of  the  redesigned  model,  which 
usually  results  in  a  low  per  vehicle  cost. 

Ford  argued  that  the  driver 
population  of  the  affected  vehicles  is 
predominantly  male  and  is  less  in  need 
of  belt  lit  adjustability  than  the  driver 
population  of  the  average  vehicle.  In 
support  of  this  argument.  Ford  said  that 
two-thirds  of  the  affoded  vehides  are 
commercial  vehicles  (a  large  percentage 
of  which  are  driven  by  males)  and  that 
92  percent  of  the  remaining  one-third 
are  driven  also  by  males.  Ford  also 
noted  that  males  tend  to  be  taller  than 
females,  and  improved  belt  fit  is 
-primarily  intended  to  benefit  shorter 
occupants. 

After  reviewing  the  petition.  NHTSA 
has  dedded  to  propose  to  extend  the 
effedive  date  of  the  belt  fit  requirement 
until  January  1, 1998  for  trucks  with  a 
GVWR  of  more  than  8,500  pounds.  The 
reasons  for  this  proposal  are  explained 
below. 

NHTSA  has  examined  the 
demographics  of  the  occupants  of  the 
affeded  trucks,  and  agrees  that  the 
occupants  of  the  affaded  trucks  are 
more  likely  to  be  male  and  thus  larger 
than  those  of  the  lower  GVWR  vehides, 
and  therefore  their  rate  of  belt  use 
would  be  leaa  likely  to  be  affected  by 
improvements  in  bialt  fit.  Accordingly, 
the  benefits  &x>m  applying  the  belt  fit 
requirement  to  those  trucks  would  be 
less  than  the  benefits  of  applying  it  to 
lower  GVWR  vehicles.  An  examination 
of  1993  through  1994  National  Acddent 
Sampling  System  (NASS)  files  shows  _ 
that  the  mean  value  of  occupant  size 
was  two  inches  taller  for  trucks  affeded 
by  the  Ford  petition.  In  addition,  for 
trucks  below  an  unloaded  weight  of 
5,500  pounds  (approximately  equal  to 
8,500  pounds  GVWR),  12  percent  of 
bont  seat  occupants  are  under  5  feel  2 
inches,  while  for  trucks  over  5,500 
pounds  unloaded  weight,  only  six 
percent  of  front  seat  occupants  are 
below  this  height. 

In  the  final  rule,  NHTSA 
charaderizad  the  anticipated  benefits  of 
the  belt  fit  requirement  as  follows: 

NHTSA  believes  that  lome  occupants  who 
find  their  safety  tielts  to  he  uncomfortable 
react  to  their  discomfort  either  by  wearing 
their  safety  belts  inconectly  or  by  not 
wearing  them  at  all.  NHTSA  believes  llial 
improving  safety  belt  fit  will  encourage  the 
correct  use  of  safety  belts  and  could  increase 
the  overall  safety  belt  usage  rate.  (59  FR 
39472.  at  39473) 

As  noted  in  the  notice  of  proposed 
rulemaking  preceding  the  final  rule. 


complaints  concerning  belt  fit  received 
by  the  agency  are  often  from  shorter 
adults.  (59  FR  21740,  21741;  April  26, 
1994)  If  the  majority  of  the  occupants  of 
the  trucks  afieded  by  the  Ford  petition 
are  not  In  the  group  of  people  who  most 
often  report  complaints  with  belt  fit. 
there  would  be  less  opportunity  to 
iiureese  belt  usage  through  improved 
belt  fit 

Eland  on  the  Final  Regulatory 
Evaluation  of  the  safety  bell  fit  rule 
(Docket  74-14,  Notice  91),  the  potential 
maximum  benefits  for  light  trucks  was 
9  fatalities  and  102  injuries  per  year, 
based  on  an  annual  produdion  of  3.4 
million  vehicles.  The  estimated  affeded 
population  for  this  proposal  is  100,000 
vehicles,  therefore,  the  potential 
reduction  in  benefits  would  be  0.3 
fatalities  and  3  injuries  per  year.  In 
addition,  if  Ford's  argument  that  the 
affeded  vehides  are  not  widely  used  by 
persons  who  benefit  bom  the  belt  fit 
rule  is  accurate,  the  potential  reduction 
in  benefits  would  be  even  less. 

Finally,  as  noted  in  the  Ford  petition, 
the  economic  imped  of  requiring  Ford 
to  go  ahead  and  comply  would  be  much 
greater  than  the  costs  anticipated  by  the 
agency  for  compliance  with  the  belt  fit 
requirement.  Using  NHTSA 's  estimated 
per  vehicle  costs,  the  cost  savings 
resulting  from  not  requiring  the  1(K>,000 
light  trucks  to  comply  would  be 
$551,000  to  $745,000,  not  counting 
redesign  costs  for  the  Ford  vehides  that 
would  shortly  be  taken  off  the  market. 
If  one  were  to  accept  Ford's  estimation 
of  $100  per  vehide  cost  savings  for  its 
45,000  vehides  plus  NHTSA 's 
estimation  of  $5.51  to  $7.45  per  vehicle 
cost  savings  for  the  remaining  55,000 
-vehicles,  the  total  estimated  cost 
reduction  would  be  $4.8  to  $4.9  million. 

Becauae  the  safety  benefits  for  the 
affisded  trucks  are  likely  to  be  very 
small,  and  the  costs  accentuated,  a  four- 
month  extension  of  leadtime  would  be 
reasonable. 

Kulemaldiig  Analyaea  and  NoMoai 

Executive  Order  12B66  and  DOT 
Regulatory  Policies  and  Procedures: 
NHTSA  has  considered  the  imped  of 
this  rulenuddng  action  under  E.0. 12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.0. 12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 
Transportation'."!  regulatory  policies  and 
procedures.  As  explained  earlier,  the 
agency  estimates  a  cost  savings  of  $4.8 
to  .$4.9  million. 

Regulatory  Flexibility  Act:  NHTSA 
has  also  considered  the  impacts  of  this 
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noUce  under  the  RaguJatny  Flexibility 
Act  I  bonby  ontify  that  this  propoaed 
rule  would  not  have  a  lignlflrant 
emnnmlc  impact  oo  a  iuoaUntial 
mimbar  of  amall  entities.  As  eiq>laiDMl 
above,  NHTSA  does  not  antldpate  a 
«igiii«rjn«  egmnniir  impact  on  any 
manufacturer  from  thia  propoaal.  For 
consumars,  granting  thia  axtaosian 
would  lUghtly  reduca  the  coat  of  thaae 
trucks,  aniedally  the  Ford  tradu, 
compered  to  th^  cost  if  the  axtenaion 
is  not  granted. 

Paperwork  ReducUoa  Act:  In 
accordance  with  the  Paperwork 
Raductian  Act  of  1980  (Pi.  9»-511), 
there  are  no  requirements  for 
infonnatiao  collection  aseodated  with 
this  proposed  rule. 

NaUtmal  Bnvimiwienlal  PiaUcy  Act 
NHTSA  baa  alao  analyied  this  proposed 
rule  under  the  Natioiial  Environmental 
Policy  Act  and  determined  that  it  would 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism): 
NHTSA  has  analyzed  this  proposal  in 
accordaiKS  with  the  principles  and 
criteria  ccntained  in  EO.  12612,  and 
has  determined  that  this  proposed  rule 
vrould  not  have  significant  foderalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

CMi  Justice  Reform:  This  proposed 
rule  would  not  have  any  retroactive 
efbct  Under  49  U.S.C  30103,  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  eCbct,  s  State  may  not  adopt  or 
tnjiintjin  s  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  state 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit^ 
in  court 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 


requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  IS 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissioiis  without 
te^rd  to  the  15-page  limit  This 
limitatioo  is  intended  to  mcoorage 
oomnumters  to  detail  their  primary 
aisuments  in  a  condiae  bsliian. 

U  a  commenter  wishes  to  submit 
certain  in&rmation  under  a  claim  of 
confidaotiality ,  three  cities  of  the 
complete  submission,  induding 
purpoitedly  confidential  business 
infbnnatiop,  ahould  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
bom  wUcb  the  purportedly  confidential 
information  baa  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  spedfied  in  the 
agency's  confidential  business 
infonnatian  regulation.  49  CFR  part  512. 

All  commenta  received  before  the 
dose  of  business  on  the  comment 
closing  date  indicated  above  for  the 
propoaal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  dosing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  iiupection 
in  the  dodwt  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
dosing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  oTSiibiacIa  in  48  CFR  Part  571 

Imports,  Motor  vefaide  safety.  Motor 
vehicles. 


In  consideration  of  the  foregoing,  it  is 
proposed  that  48  CFR  part  571  be 
amended  as  follows: 

PART  571— FEOERAI.  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  Hie  authority  dtation  far  part  571 
of  title  49  would  continue  to  t«ad  as 
follows: 


r  48  U.S.C  322.  30111 ,3011$, 
30117,  and  30ie»;  dslsgatkm  of  suthoiity  at 
48  CFR  1.50. 

2.  Section  571.208  would  be  amended 
by  revising  87.1.2  and  adding  a  new 
S7.1.2.3  to  read  as  follows: 

1571^08   Standard  No.  aOt,Ooe«panl 
%^rmen  rfowcnon. 


7.1.2    Except  as  provided  in  S7.1.2.1. 
S7.1.2.2.  and  S7.1.2.3.  for  each  Type  2 
aeat  belt  aasembly  which  is  required  by 
Standard  No.  208  (49  CFR  571.208),  the 
upper  anchorage,  or  the  lower 
anchorage  nearest  the  intersection  of  the 
torso  belt  and  the  Up  belt,  shall  indude 
a  movable  component  which  has  a 
mintmiim  of  two  adjustment  positions. 
The  ^iftpp^^  between  the  geometric 
center  of  the  movable  component  at  the 
two  extreme  adjustment  positions  shall 
be  not  less  than  five  centimeters, 
measured  linearly.  If  the  component 
required  by  this  paragraph  must  be 
manually  moved  between  adjustment 
positions,  information  shall  be  provided 
in  the  owner's  manual  to  explain  how 
to  adjust  the  seat  belt  and  warn  that 
misadjustment  could  reduce  the 
eflectiveness  of  the  safety  belt  in  a 
crash. 
*        ft        •        •        * 

S7.1.2.3    The  requirements  of  S7.1.2 
do  not  apply  to  any  truck  with  a  gross 
vehicle  weight  rating  of  more  than  8,500 
pounds  manufactured  before  January  1, 
1998. 
ft        •        •        *        • 

Issued  on  July  22, 1886. 
Bany  Fetrics, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Ooc  96-19068  Filed  7-26-96:  8:45  am) 
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Tills  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  Itian  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  ol  hearings  and  investigalions, 
coemittee  meetings,  agency  decisions  and 
rulings,  delegations  ol  auttwrity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  Uiis 
section. 


originally  posted  on  the  dates  spedfied 
below  as  being  subject  to  the  Packers 
and  Stod:yards  Act,  1921,  as  amended 
(7  U.S.C  181  et  seq.),  no  longer  come 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


'OEPARTMEKT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stoclcyanto  Administration 

DoposUng  of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  markets  named  herein. 

Facility  Ho.,  name,  and  location  of  stackyard 

NY-135  Empire  Livestock  Marketing,  Inc.— Oneonta:  Oneonta,  New  York 

OR-lOe    Enterprise  Liveslock  Market,  Inc.,  Enterprise,  Oregon 

PA-141    Empire  Livestock  Marketing,  Inc.— Troy;  Troy,  Pennsylvania  - 

TX-29S    DuTKan  Auction,  DeKalb.  Texas  - - 

TX-321  Catdeman's  Livestock  Auction,  Inc.,  Freer,  Texas 


Dale  of  posting 


Aug.  8, 1960. 
Oct.  16.  19S9. 
Mar.  17.  1960. 
Aug.  3, 1972. 
Mar.  18,  1981. 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure. 

This  notice  is  given  pursuant  to 
section  302  of  the  Packers  and 
Stockyards  Act  (  7  U.S.C.  202)  and  is 
effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington,  D.C  this  19tb  day  of 
)uly  1996. 

Daniel  L.  Van  Ackeren, 
Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Programs. 
IFR  Doc.  96-19133  Filed  7-26-96:  8:45  ami 
BILLING  COOE  KIS-KO-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Tetocommunications  Access  Advisory 
Committee;  MeeUfig 

AOaiCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

action:  Notice  of  meeting. 


summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  gives  notice  of  the 
dates  and  location  of  the  meetings  of  the 
Telecommimications  Access  Advisory 
Committee. 

DATES:  The  Telecommimications  Access 
Advisory  Committee  will  meet  od 
August  14, 15,  and  16, 1996.  The 
meetings  will  begin  at  9:30  a.m.  and  end 
no  later  than  5:00  p.m. 
ADDIIESSES:  The  meetings  will  be  held  at 
the  Association  of  American  Railroads 
Conference  Center,  50  F  Street.  NW., 
Washington,  DC.  The  meetings  are  open 
to  the  public.  The  fadlity  is  accessible 
to  individuals  with  disabilities.  Sign 
language  interpreters,  assistive  listening 
systems  and  real-time  transcription  will 
be  available. 

FOB  RJHTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Dennis 
Cannon,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street.  NW.,  suite  1000, 
Washington,  D.C.  20004-1111. 
Telephone  number  (202)  272-5434 
extension  35  (voice);  (202)  272-5449 
(TTY).  Electronic  mail  address: 
cannon@access-board.gov.  This 


document  is  available  in  alternate 
formats  (cassette  tape,  braille,  large 
print,  or  computer  disk)  upon  request. 

SUPPLEMENTARY  MFORMATION:  On  May 
24, 1996,  the  Access  Board  published  a 
notice  appointirig  33  members  to  its 
Telecommunications  Access  Advisory 
Committee  (Committee).  61  FR  26155 
(May  24, 1996).  The  Committee  will 
make  recommendations  to  the  Access 
Board  on  accessibility  guidelines  for 
telecommunications  equipment  and 
customer  premises  equipment.  These 
recommendations  will  be  used  by  the 
Access  Board  to  develop  accessibility 
guidelines  under  section  255  (e)  of  the 
Telecommunications  Act  of  1996.  The 
Committee  is  composed  of 
representatives  of  manufacturers  of 
telecommunications  equipment  and 
customer  premises  equipment; 
organizations  representing  the  access 
needs  of  individuals  with  disabilities; 
telecommunications  providers  and 
carriers;  and  other  persons  affected  by 
the  guidelines. 

At  its  first  meeting,  the  Committee 
recommended  that  the  American 
Speech-Language  and  Hearing 
Assodation  and  Motorola  be  added  to 
the  membership.  The  Access  Board  has 
appointed  these  organizations  to  the 
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Committee.  Additionally,  a  listserv  v»as 
created  through  the  Trace  Center.  The 
address  of  the  listserv  is  TAAC- 
LerrRACE.WlSC.EDU.  To  subsciibe, 
send  an  e-mail  message  to 
LISTPROCSTRACE.WISCEDU  with  the 
message:  subscribe  TAAC-L  <firstiiaine 
lastname>.  The  Committee  established 
future  meeting  dates  are:  September  25- 
27,  November  6-«,  December  16-18, 
and  January  14-15.  Subsequent 
meetings  will  be  held  at  locations  to  be 
aimotmced. 

The  Committee  will  meet  on  the  dates 
and  at  the  locatioD  annoimced  in  this 
notice.  There  will  be  a  public  comment 


period  each  day  for  persons  interested 

in  presenting  their  views  to  the 

Committee. 

Inttl.Raggle. 

General  Counsel. 

IFR  Doc.  96-19199  Filed  7-26-96:  8:45  ami 


DEPARTMENT  OF  COMMERCE 

Economic  Deveiopmant 
Admlntotralion 

Notice  of  patttfcms  by  Producing  nrms, 
tar  OelennlneUon  of  BlgiOUity  to  Apply 
tor  Trade  Adjuetinant  Aialstance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce.      4 
ACnON:  To  Give  Firms  an  Opportunity 
to  Comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  bom  the  firms 
listed  below. 


List  of  Petition  Actkjn  by  Trade  Adjustment  Assistance  fob  Period  06/20/96-07/17/96 


Date  peti- 

Firmnafne 

Address 

tion  accept- 
ed 

Product 

AMI  TlMrmomeler  Corporation 

17  Pkiey  Park  Rnad,  AshevMe. 
NC28S0S. 

07/0S/S6 

Lqukl-in-Glaaa. 

Anctior  Glass  Container 

One     Anchor     Plaza     MPOS, 
Tampa.  FL  33634. 

07/1 5«6 

Glass  Containers. 

Bennmglon  Iron  Worto,  loc 

Harmon  Road.  Bennington.  VT 

06201. 
441  South  Fir  Street,  Medlord, 

06/26«6 

Fabncated  Steel. 

Crystal  Springs  PacMng  Co, 

06/25/96 

Pears. 

Inc.. 

OR97S01. 

Earnest  Orchards  Company  

2310  Voorhies  Road.  Medlord. 

07/1 5«6 

Pears  and  Applea. 

OR  97501. 

. 

GCC  Cutting,  mc  „ 

11500  Rotas  S-2.  El  Paso,  TX 

79936. 
186  Oilman  Avenue,  Campbell. 

07/1 1/96 

Ladies  Apparel. 

Computer  Component  Fastners  and  Semnanductor  Equip- 

HAIG  Preaskm  Manufacturing 

07/1 0«6 

Corporation. 

CA  95008. 

ment 

Kleen-Rile.  Inc 

4444     Gustine     Avenue.     St. 
Louis.  MO  631 16. 

07/O3A6 

Camidges  to  Filter  Dry  Cleaning  Solution. 

Mid-Western  Machinery  Con)- 

902   East  4th   StreeL   Jopiin, 

07/1 2«6 

Rock  Dnis  and  Rock  Drill  Repair  Kits. 

pany.  Inc. 

MO  64801. 

Naumes.  Inc 

2  West  Batnett  3treeL  Med- 
lord. 0097501. 

07/17/96 

Peais  and  Other  Tree  Fn/it. 

New  Horizons  Diagnostics  Cor- 

9110 Red  Branch  Road,  Co- 

07/10«6 

Human  Oiagnoste  Kits,  General  Bactehal  Screens  and  Qenn 

poration. 

lumbia.  MD  21045. 

Warfare  Detection  Equipment. 

New  Maiyland  Cloltiing  Manu- 

3023    East    Madison    Street, 

07/10S6 

Men's  and  Women's  Taikxed  Jackets  of  Wool  and  Woolblend. 

lacturing  Company.  Inc.. 

Baltimore,  MD  21205. 

Pro  Star  Sports.  Inc.  

4701  Deramus  Street.  Kansas 
Qty,  MO  64120. 

'      07/1S«6 

Weight  Training  Exercise  Equ^ent. 

Refrigiwear,  Inc  

P.O.     Box     39,     Breakstone 

07/17/96 

Jackets,  Overals,  Coveralls  and  Vests  of  Man-Made  Fitwr  lor 

Drive,  Dahlonega,  GA  30533. 

Cokt  Weather. 

5  South  Stage  Road.  Medlord. 
OR  97501. 

06/25/96 

Pears  and  Apples. 

RiedeH  Shoes.  Inc  

122    Cannon    River    Avenue. 

06e4fl6 

tee  Skating  Boots,  Roller  Skating  Boots,  In-Line  Skating  Boots 

Red  Wmg.  MN  55066. 

and  Weightlifting  Shoes. 

Spm  Magnelics.  Inc 

201  Acuif  Road,  Lake  Wales. 
FL  33863. 

07/15«6 

Transformers  and  Inductors. 

Sportswear  Inc 

240  East  Owen.  P  O  Box  406 

07/15/96 

Placket  Stiirtfi   T-Shirts  and  Shorts  and  Pants  of  Knitted  Cot- 

Puxtco,  MO  63960. 

ton. 

Sun  Mountain  Sports.  Inc  

301    North   First   Street.   Mis- 

07/09.96 

Golf    Bags    and    Accessories— Travel    and    Head    Covers, 

soula,  MT  59802. 

Rainhoods  and  Loop  Straps. 

Two  Seed  Co..  Ltd.  

2325  West  Vancouver,  Broken 
Arrow,  OK  74102. 

07/11/96 

Fishing  Rods. 

Universal  Medical  Instrument 

2906  Route  9,   Ballston  Spa. 

07/1Q«6 

Coated  Gukje  Wires,   Cardiovascular  Catheters  and  Diag- 

Corporation. 

NY  12020. 

noslic  Angiographic  Needles  lor  Medical  Industry. 

WyornmQ  Woolens  

07/10/96    Hats.  Socks,  and  Outerwear— Coats,  Jackets.  Vests,  SNppers, 
Gtoves  Mittens.  Etc. 

Hate.  WY  83001. 

The  petitions  were  submitted 
pursuant  lo  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C  2341).  Consequently, 


the  United  Stales  Department  of 
Comment  has  initiated  separate 
investigations  to  determine  whether 


increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  producsd  by  each  firm 
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contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  nimiber  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  July  17, 1996. 
Lewis  R.  Podobke, 

Director,  Trade  Adjustment  Assistance 
Division. 

IFR  Doc  96-19097  Filed  7-26-96;  S:4S  am) 
sitUNO  coot  »is-a4-iii 


Intamattonal  Trade  Administration 

[A-821-803] 

Titanium  Spoiige  From  the  Russian 
Federation:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AQBICY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Conmierce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  requests  from 
Berezniki  Titanium-Magnesium  Works 
(AVISMA),  RMI  Titanium  Company 
(RMI,  a  U.S.  importer  of  titanium 
sponge).  Interlink  Metals  and 
Chemicals,  Inc.  (Interlink),  and 
Titanium  Metals  Corporation  (TIMET,  a 
petitioner),  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  titanium 
sponge  from  the  Russian  Federation 
(Russia).  This  notice  of  preliminary 
results  i:overs  the  period  August  1,  1994 
through  )uly  31, 1995.  This  review 
covers  one  manufacturer/exporter, 
AVISMA,  and  two  trading  companies. 
Interlink  and  Cometals.  Inc.  (Cometals). 
The  review  indicates  the  existence  of 
dumping  margins  during  this  period. 
We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results 


of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service 
(Customs)  to  assess  antidumping  duties 
equal  to  the  difference  between  the 
United  States  price  (USP)  and  the  NV. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  Argument:  (1)  a  statement  of  the 
issue:  and  (2)  a  brief  sinnmary  of  the 
argument. 

EFFECTIVE  DATE:  July  29,  1996. 
FOR  FURTHER  INFO«MiATiaN  CONTACT: 
Amy  S.  Wei  or  Zev  Primor,  Office  of 
AD/CVD  Enforcement.  Office  4,  hnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conmierce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-52S3. 

SUPPLEMBITARY  MFORMATKM: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effiactive  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 

Background 

The  Department  published  an 
antidumping  finding  on  titanium 
sponge  from  the  Union  of  Soviet 
^xialist  Republics  (U.S.S.R.)  on  August 
28, 1968  (33  FR  12138).  In  December 
1991,  the  U.S.S.R.  divided  into  fifteen 
independent  states.  To  conform  to  these 
changes,  the  Department  changed  the 
original  antidumping  finding  into 
fifteen  findings  applicable  to  the  each  of 
the  former  republics  of  the  U.S.S.R.  (57 
FR  36070,  August  12,  1992). 

The  Department  published  a  notice  of 
"Opportunity  To  Request  an 
Administrative  Review"  of  the 
antidumping  duty  finding  for  this 
review  period  on  August  1, 1995  (60  FR 
39150).  On  August  28, 1995,  AVISMA, 
RMI,  and  Interlink  requested  that  the 
Department  conduct  an  administrative 
review  of  the  antidumping  finding  on 
titanium  sponge  from  Russia  for  one 
manufacturer/exporter,  AVISMA,  and 
one  trading  company.  Interlink, 
covering  the  period  August  1, 1994 
through  July  31, 1995.  On  August  31. 
1995,  TIMET  requested  that  the 
Department  conduct  the  same 
administrative  review  for  AVISMA  and 


another  trading  company,  Cometals.  We 
initiated  the  review  on  September  15, 
1995  (60  FR  47930)  and  on  October  12, 
1995  (60  FR  53164)  (ComeUls  was 
inadvertently  omitted  in  the  previous 
initiation  notice). 

The  Department  extended  the  time 
limit  for  the  deadline  for  the 
preliminary  results  of  review  because  it 
was  not  practicable  to  complete  this 
review  within  the  time  limit  mandated 
by  Section  751(a)(3)(A)  of  the  Act.  See 
Titanium  Sponge  From  the  Hussion 
Federation:  Antidumping  Duty 
Administrative  Review:  Time  Limits,  61 
FR  20795  (May  8, 1996). 

The  Department  is  now  (X)nducting 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

The  product  coveted  by  this 
administrative  review  is  titanium 
sponge  from  Russia.  Titaniimi  sponge  is 
dtiefiy  used  for  aerospace  vehicles, 
specifically,  in  construction  of 
fsjmpressor  blades  and  wheels,  stator 
blades,  rotors,  and  other  parts  in  aircraft 
gas  turi)ine  engines.  Imports  of  titanium 
sponge  are  currently  classifiable  under 
the  harmonized  tariff  schedule  (HTS) 
subheading  8108.10.50.10.  The  HTS 
subheading  is  provided  for  convenienc» 
and  U.S.  Customs  piuposes.  Our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  period  of  review  (POR)  is  August 
1, 1994  through  July  31, 1995,  covering 
one  manufacturer/exporter,  AVISMA, 
and  two  trading  companies.  Interlink 
and  Cometals. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
provided  by  the  respondents  by  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities,  examination  of 
relevant  sales  and  financial  records,  and 
selection  of  original  dornimentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  public 
file  of  the  Ontral  Records  Unit  (Room 
B-099  in  the  Department  of  Commerce). 

United  States  Price  (USP) 

AVISMA 

In  its  questionnaire  response. 
AVISMA  staled  that,  prior  to  May  1995. 
it  was  not  informed  at  the  time  of  sale 
of  the  ultimate  destination  of 
merchandise  that  was  sold  by  its 
resellers.  For  this  reason,  prior  to  May 
1995,  AVISMA  is  not  considered  to 
have  shipped  to  the  United  States. 
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We  deterniined  that  AVTSMA's  sales 
after  May  1993  entered  the  United 
Stales  under  temporary  importation 
bonds  llius).  This  entry  information 
was  provided  to  the  Department  by 
respondents  and  confirmed  by  the  U.S. 
Customs  Service  [Customs).  At  this 
time,  because  merchandise  entered 
under  a  TIB  is  not  entered  for 
consumption,  such  merchandise  entered 
under  TIB  is  not  subject  to  the 
antidumping  duty  finding.  See  Titanium 
Metals  Corp.  v.  The  United  States,  Slip 

% 95-153,  August  30, 1995. 
lerefore,  we  preliminarily  determine 
that  AVISMA  did  not  export  for 
consumption  any  subject  merchandise 
to  the  United  States  during  the  POR  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  review,  AVISMA  will 
continue  to  be  subject  to  the  current 
Russia-wide  cash  deposit  rate  of  83.96 
percent,  which  is  the  rate  established  in 
the  final  results  of  the  most  recent 
administrative  review  of  titanium 
sponge  from  Russia  (61  FR  9676,  March 
11. 1996). 

Interlink  and  Cometals 

Because  Interhnk  and  Cometals  are 
located  in  market-economy  countries, 
we  are  calculating  a  separate  rate  for 
each  reseller.  In  calculating  USP  for 
Interlink  and  0>metals.  we  used  export 
price,  as  defined  in  section  772(8)  of  the 
Act.  We  excluded  those  sales  made  to 
the  United  States  which  entered  the 
United  States  under  TIBs.  Petitioner  and 
respondents  provided  information 
regarding  TIB  entries,  and  we  are  able 
to  confirm  this  information  regarding 
TIB  entries,  and  we  were  able  to  confirm 
this  information  With  Customs. 

We  calculated  export  price  based  on 
the  price  to  unrelated  purchasers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  rebates,  ocean 
height,  warehouse  expenses,  insurance, 
brokerage  and  handling,  inland  freight, 
and  U.S.  duty  chaiges.  We  made  minor 
changes  to  U.S.  expenses  reported  at 
verification.  We  valued  inland  freight, 
brokerage,  ocean  freight,  and  marine 
insurance  expenses  incurred  in  bringing 
the  subject  merchandise  from  the 
Russian  plant  to  the  resellers' 
warehouses  using  surrogate  data  based 
on  Brazilian  freight  costs,  where 
appropriate.  See  Notice  of  Preliminary 
Besults  of  the  Antidumping  Duty 
Administrative  Review  of  Chrome- 
Plated  Lug  Nuts  from  the  People's 
Republic  of  China,  August  16.  1995.  60 
FR  42.'i()4,  42506.  We  selected  Brazil  as 
the  surrogate  country  for  the  reasons 
explained  in  the  "Surrogate  Country 
Selection"  section  of  this  notice. 

No  other  adjustments  to  USP  were 
claimed  or  allowed. 


SuiTogale  Coanlry  Selection 

For  all  companies  located  in  noo- 
market  economy  (NME)  countries, 
section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
normal  value  on  the  basis  of  the  value 
of  the  factors  of  production  if  (1)  the 
subject  merchandise  is  exported  from  an 
NME  country,  and  (2)  the  available  ' 
information  does  not  permit  the 
calculation  of  normal  value  under 
section  773(a)  of  the  Act.  Because  the 
Department  considers  Russia  an  NME 
country  and  AVISMA  is  located  in 
Russia,  we  are  not  able  to  determine 
normal  value  on  the  basis  of  AVISMA 's 
costs  and  prices.  Therefore,  we  have 
applied  surrogate  values  to  the  factors  of 
production  to  determine  normal  value. 

We  calculated  normal  value  based  on 
factors  of  production  provided  by 
AVISMA.  in  accordance  with  sections 
773(a)(3)  and  773(c)  of  the  Act  and  19 
CFR  3S3.S2  of  the  Department's 
regulations.  We  determined  that  Brazil 
is  comparable  to  the  Russian  Federation 
in  terms  of  per  capita  gross  national 
product  (GNP).  the  growth  rate  in  per 
capita  GNP,  and  the  national 
distribution  of  labor.  In  addition,  Brazil 
is  a  sigiiificant  producer  of  comparable 
merchandise,  therefore,  we  chose  Brazil 
as  the  most  comparable  surrogate  on  the 
basis  of  the  above  criteria  and  have  used 
publicly  available  information  relating 
to  Brazil  to  value  the  various  factors  of 
production.  See  Memorandum  to 
Wendy  J.  Frankel  from  David  Mueller, 
Titanium  Sponge  from  Russia: 
Nonmarket  Economy  Status  and 
Surrogate  Country  Selection,  November 
7, 1995. 
Normal  Value 

To  determine  the  normal  value,  we 
valued  the  factors  of  production  as 
follows  (for  further  discussion,  see  the 
analysis  memorandum  for  these 
preUminary  results,  on  file  in  the 
Central  Records  Unit); 

•  To  value  raw  materials,  we  used 
Brazilian  import  data  from  the  United 
Nations  Trade  Commodity  Statistics 
[UN  Trade  Statistics)  for  January 
through  December  1994.  We  did  not 
need  to  convert  raw  material  factor 
values  because  they  were  reported  in 
U.S.  dollars.  We  adjusted  certain  factors' 
values  to  reflect  the  actual  purity  used 
in  the  production  of  the  subject 
merchandise.  For  those  raw  materials 
for  which  we  were  unable  to  obtain 
publicly  available  information  from 
Brazil,  we  used  data  provided  for  use  in 
the  final  determination  of  sales  at  less 
than  fair  value  (LTFV)  for  pure 
magnesium  and  alloy  magnesium  from 
the  Russian  Federation  (magnesium 


from  Russia)  and  in  the  respondents' 
December  4. 1995  submission. 

•  To  value  truck  and  railcar  freight, 
we  used  the  rates  reported  for  use  in  the 
final  determination  of  sales  at  LTFV  for 
magnesium  from  Russia.  We  multiplied 
these  rates  by  the  distances  from  the 
suppHer  to  the  plant,  as  reported  by 
AVISMA.  Because  these  rates  were 
reported  in  Brazilian  currency,  we 
adjusted  the  rates  to  reflect  inflation 
through  the  POR  using  the  wholesale 
price  indices  (WPI)  published  by  the 
International  Monetary  Ftmd  (IMF). 

•  For  enei^gy,  natural  gas  was  valued 
using  information  from  the  UN  Trade 
Statistics.  For  electricity,  we  used  the 
"large  industry  user"  rate  from  Brazil's 
electricity  tariff  schedule  that  AVISMA 
would  have  received  had  it  been  an 
electricity  consumer  in  Brazil  during  the 
POR.  This  decision  was  based  on 
finding  that  AVISMA's  level  of 
electricity  usage  during  the  POR  was 
similar  to  the  profile  of  "large  industrial 
user"  in  the  final  determination  of  sales 
at  LTFV  for  magnesium  from  Russia.  To 
confirm  that  AVISMA  would  have 
received  this  rate,  we  divided  the  total 
number  of  kilowatt  hours  used  during 
the  POR  for  titanium  sponge  production 
by  the  number  of  hours  in  the  POR, 
which  demonstrated  that  AVISMA's 
kilowatt  use  was  higher  than  the 
minimum  necessary  to  receive  the 
"large  industrial  user"  rate  in  effect  in 
Brazil  during  the  POR. 

Although  petitioner  has  alleged  the 
existence  of  government  subsidies  in 
Brazil  to  reduce  electricity  rates  for 
ferroalloy  production  (See  Letter  to 
Susan  G.  Esserman  bom  DeKieffer, 
Dibble  *  Morgan,  TlMET's  Response  to 
Stibmission  of  Wilmer,  Cutler  6- 
Pickering  Regarding  Surrogate  Country 
Selection,  December  <  1995).  we  have 
not  found  any  past  final  affirmative 
determinations  regarding  electricity 
subsidization  in  Brazil.  In  fact,  in  a  final 
negative  determination  of  silicon  metal 
from  Brazil,  the  Department  found  no 
evidence  of  preferential  electricity  rates. 
See  Final  Negative  Countervailing  Duly 
Determination:  Silicon  Metal  from 
Brazil  (56  FR  26988.  June  12. 1991)  at 
26990. 

•  For  direct  labor,  we  were  unable  to 
find  any  recent  publicly  available 
information  on  Brazilian  labor  rates. 
Therefore,  we  used  the  unskilled  and 
skilled  labor  rates  reported  by  the 
Foreign  Commercial  Service  office  in 
Belo  Horizonle.  Brazil  and  from  the 
Bureau  of  International  Labor  Affairs  of 
the  U.S.  Department  of  Labor.  These 
labor  rales  were  used  in  the  final 
determination  of  sales  at  LTFV  for 
magnesium  bom  Russia.  See 
Calculation  Memorandum:  Final 
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Antidumping  Duty  Determination,  Pure 
Magnesium  and  Alloy  Magnesium  from 
the  Russian  Federation,  March  22. 1995. 
at  2.  Because  the  skilled  labor  rate  was 
reported  in  Brazilian  currency,  we 
adjusted  the  rate  to  reflect  inflation 
through  the  POR  using  the  WPI 
published  by  the  IMF. 

•  For  factory  overhead,  we  used 
expense  ratios  based  on  elements  of 
constructed-value  data  reported  in  the 
antidumping  duty  administrative  review 
of  silicon  metal  from  Brazil,  covering 
the  period  July  1, 1994  through  June  31, 
1995.  In  order  to  calculate  expense 
ratios  for  selling,  general,  and 


administrative  (SG&A)  expenses  and 
profit,  we  calculated  simple  averages  of 
the  SC&A  and  profit  ratios  taken  from 
the  1994  financial  statements  in  the 
above-named  review. 

•  For  packing  materials,  vire  used 
information  provided  in  the  UN  Trade 
Statistics  from  Brazil  from  January 
through  December  1994.  We  included 
surrogate  freight  costs  for  the  delivery  of 
packing  materials  to  the  plant  reported 
for  use  in  the  final  determination  of 
sales  at  LTFV  for  magnesium  from 
Russia.  We  valued  packing  labor  using 
the  same  labor  rates  as  uswl  in  direct 
labor  above. 


Currency  Conversion 

We  made  currency  conversions  in   - 
accordance  with  section  773A(a)  of  the 
Act.  Currency  converaions  were  made  at 
rates  certified  by  the  Federal  Reserve 
Bank  and  Dow  Jones  Business 
Information  Services. 

PreUminary  Results 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist: 


Manufacturer/exporter 

Parted 

""ST" 

8/1/94-7/31/95 
8/1/94-7/31/9S 
B/1/94-7/31/95 

0.00 

89  92 

Russia-wide  rate  - 

j: _____ 

83.96 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  nobca  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
healing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
Bret  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
the  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  the  hearing,  within  120 
days  from  the  issuance  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
NV  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  dumping  duties  on  entries 
of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  titanium  sponge  from  the  Russian 
Federation  entered,  or  withdravra  from 
warehouse,  for  consumption  on  or  after 


the  publication  date  of  the  final  results 
of  these  administrative  reviews,  as 
provided  by  section  751(s)(l)  of  the  Act: 
(1)  the  cash  deposit  rates  for  AVISMA. 
Interlink,  and  Cometals  will  be  the  rates 
established  in  the  final  results  of  this 
administrative  review:  (2)  for 
merchandise  exported  by  manufacturera 
or  exportere  not  covered  in  this  review 
but  covered  in  the  original  LTFV 
investigation  or  a  previous  review  and 
have  a  separate  rate,  the  cash  deposit 
rate  will  continue  to  be  the  most  recent 
rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate:  (3)  for  Russian 
manufacturers  or  exporters  not  covered 
in  the  LTFV  investigation  or  in  this  or 
prior  administrative  reviews,  the  cash 
deposit  rate  will  continue  to  be  the 
Russia-wide  rate:  and  (4)  the  cash 
deposit  rate  for  non-Russian  exporters  of 
subject  merchandise  from  Russia  who 
were  not  covered  in  the  LTFV 
investigation  or  in  this  or  prior 
administrative  reviews  will  be  the  rate 
applicable  to  the  Russian  supplier  of 
that  exporter.  These  deposit  rates,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26(b)  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 


subsequent  assessment  of  double 
antidiunping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  US.C  1675(a)(1)). 

Dated:  July  22. 1996. 
Roiiert  S.  1  aBuMl, 
Acting  Assistant  Secretary  for  Import 
Adm  inistration. 
(FR  Doc  96-19212  FUed  7-26-96;  8:45  am) 

MUiHO  oooc  ssia-oe-a 

[C-791-001) 

Fenxxshnxne  From  South  Africa;  Final 
Results  of  Countervailing  Duty 
Administrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMIARY:  On  May  1, 1996,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
countervailing  duty  order  on 
ferrochrome  ftxim  South  Africa  for  the 
period  January  1. 1994  through 
December  31.  1994  (61  FR  19259).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930.  OS  amended  by  the  Uruguay 
Round  Agreements  Act  (URAA)  (the 
Act).  For  information  on  the  net  subsidy 
for  each  reviewed  company,  and  for  all 
non-reviewed  companies,  please  see  the 
Final  Results  of  Review  section  of  this 


asMO 
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notice.  We  will  instnict  the  US. 
Customs  Service  to  aness 
cxiuntervailing  duties  as  detailed  in  the 
Final  Results  of  Review  sectioD  of  this 
notics. 

BTCCnve  OATe  July  29, 1996. 

FOn  FUmCR  MFOMMATMN  CONTACT: 
Dana  Mennelstsin  or  Melanie  Brown, 
Office  of  CVD/AO  Enforcament,  Import 
Administntion,  Intamational  Trade 
Administntion,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C  20230: 
telephone:  (202)  482-2786. 

suppLaiBfr AUT  mfommtmn: 
Backgnmud 

Pursuant  to  section  3SS.Z2(a)  of  the 
Department's  Interim  Regulations,  this 
review  covers  only  those  producers  or 
exporters  of  the  sub)ect  merchandise  for 
which  a  review  was  specifically 
requested.  See  Antidumping  and 
Countervailing  Duties:  Interim 
regulations;  request  for  comments,  60 
FR  25130,  25139  (May  11. 1995). 
Accordingly,  this  review  covras  Chrome 
Resources  (Pty)  Ltd.,  Consolidated 
Melalluigical  Industries  Limited, 
Feralloys  Limited,  and  Samancor, 
Limited.  This  review  also  covers  seven 
programs. 

Because  this  coimlervailing  duty 
order  was  revoked  effective  January  1, 
1995,  pursuant  to  section  753  of  the  Act, 
(60  FR  40S68  (August  9, 1995)),  the 
Department  conducted  this 
administrative  review  to  determine  the 
appropriate  assessment  rate  for  entries 
made  during  the  last  review  period  prior 
to  revocation  Uanuary  1, 1994  through 
December  31, 1994).  We  published  the 
pretiminary  results  of  this  review  on 
May  1, 1996  (61  FR  19259).  We  invited 
interested  parties  to  comment  on  the 
preliminary  results.  We  received  no 
comments  from  any  of  the  parties. 

Scope  of  the  Review 

Imports  covered  by  tliifi  review  are 
ferrochrome  from  South  Africa,  which  is 
currently  classifiable  under  items 
7202.41.00,  7202.49.10,  and  7202.49.50 
of  the  liarmonized  Tariff  Schedule 
(HTS).  The  UTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Analysi*  of  Programs 

Based  upon  the  responses  to  our 
questionnaire,  we  determine  the 
following: 


/.  ftt>gnun  Conferring  Subsidies 

Regional  Industrial  Development 
Incentives 

In  the  preliminary  remits,  we  (bund 
that  Regi(Bial  Industrial  Development 
Incentives  conferred  countervailable 
benefits  on  the  sul^ect  merchandise. 
Because  no  interested  parties  submitted 
writtoi  comments,  we  nave  not  changed 
our  find'"g  from  the  preliminary  results. 

n.  Programs  Pound  to  be  Not  Used 

In  the  preliminary  results,  we  found 
that  the  producers  and/or  exportsrs  of 
Hie  subject  merchandise  did  not  apply 
for  or  receive  benefits  under  the 
following  programs: 

A.  Export  incentive  Program 

B.  General  Export  Incentive  Scheme 
C  Industrial  Development  Corporation 

Loans 

D.  Preferential  Rail  Rates 

E.  Benefidation  Allo%ranc8/Electricity 
Rebate 

F.  Government  Loan  Guarantees 
Because  no  interested  parties  submitted 
written  comments,  we  have  not  changed 
our  findings  from  the  preliminary 
results. 

Final  Eanilts  of  Review 

In  accordance  with  section 
355.22(c)(4)(ii)  of  the  Department's 
Interim  Regulations,  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1, 1994  through  December  31, 
1994,  we  determine  the  net  subsidies  to 
be  as  follows: 


Net  subaMos    pfoduc««'e»portaf 


Chrome  Resoureas  (Pty)  Ltd. 

ConsoHdaled  Metallurgical  Indus- 
tries Limited  .._ 

Feraloys  Limited 

Samancor,  LMIad 


Net  sub- 
sidy rate 
(percent) 


00.20 

oaoo 
oaoo 

00.001 


As  provided  for  in  the  Act,  any  rate 
less  than  0.5  percent  ad  valorem  in  an 
administrative  review  is  de  minimis. 
Accordingly,  the  Department  intends  to 
instruct  Customs  to  liquidate,  without 
regard  to  countervailing  duties, 
shipments  of  the  subject  merchandise 
from  Chrome  Resources  (Pty)  Ltd., 
Consolidated  Metallurgical  Industries 
Limited,  Feralloys  Limited,  and 
Samancor,  Limited,  exported  on  or  after 
lanuary  1, 1994,  and  on  or  before 
December  31, 1994. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 


reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  eaaentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  section 
355.22(8)  of  the  Interim  Regulations. 
Pursuant  to  19  CFR  S  355.22(g),  for  all 
companies  for  which  a  review  was  not 
requested,  duties  must  be  aaaessed  it. 
the  cash  deposit  rate  previously 
ordered.  Accordingly,  we  will  instruct 
Customs  to  liquidate  at  the  cash  deposit 
rate  in  effect  at  the  time  of  entry  all 
entries  of  subject  merchandise  fitun 
non-reviewed  companies. 

This  countervailing  duty  order  was 
subject  to  section  753  of  the  Act.  See 
Countervailing  Duty  Order,  Opportunity 
to  Request  a  Section  753  Injury 
Investigation,  60  FR  27693  (May  26, 
1995).  Because  no  domestic  interested 
party  exercised  their  right  under  section 
753  (a)  of  the  Act  to  request  an  injury 
investigation,  the  Latemational  Trade 
Commission  made  a  n^ative  injury 
determination  with  respect  to  this  order, 
pursuant  to  section  753(b)(4)  of  the  Act. 
As  a  result,  the  Department  revoked  this 
countervailing  duty  order,  effective 
January  1, 1995,  pursuant  to  section 
753(b)(3)(B)  of  the  Act.  flevocotion  of 
Countervailing  Duty  Orders,  60  FR 
40S68  (August  9, 1995).  Accordingly, 
the  Department  will  not  issue  further 
instructions  with  respect  to  cash 
deposits  of  estimated  countervailing 
duties. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  §  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations  , 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
ore  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  167.5(o)(l)). 

Doted:  July  22, 1996. 
Hubert  S.  IsKmss, 

Assistant  Secretary  for  Impofi 

AdministiTjtJon. 

IFR  Doc.  96-19213  Filed  7-26-96:  B:45  ami 
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[DociiM  Na  960207043-61 28-02] 
RIN062S-ZA03 

Markal  Davalopmant  Cooparator 
Program 

AOBICY:  International  Trade 
Administration  (TTA),  Commerce. 
AcnoN:  Conecticai. 


Y:  In  notice  document  96-15013 
beginning  on  page  30033  in  the  issue  of 
Thursday,  June  13, 1996 ..make  the 
following  correction: 

On  page  30035  in  the  second  coliunn, 
the  Geographic  Markets  listed  as  Project 
Funding  Priorities  were  the  Big 
Emerging  Markets  of  Argentina,  the 
Assodatioir  of  Southeast  Asian  Nations 
(ASEAN — Brunei,  Indonesia,  Malaysia, 
the  Philippines,  Singapore,  Thailand 
and  Vietnam),  Brazil,  ihe  Chinese 
Economic  Area  (Peoples  Republic  of 
China,  Taiwan  and  Hong  Kong),  India, 
Korea  (South),  Mexico,  Poland,  South 
Afiica  and  Turkey.  Russia  and  the 
Newly  Independent  States  were 
itudvertentiy  omitted  and  should  be 
added  to  this  list  of  geographic  markets. 

Dated:  )uly  23, 1996. 
)eroBeS.Maiw. 

Director,  Resource  Management  and  Plarmirig 
Staff,  Trade  /development. 
(FR  Doc.  96-19187  FUed  7-26-96;  8:45  am) 
aaojaa  000*  isM-oii-p 


National  Ocaanle  and  Atmoapharlc 
AdmbilstratkNi 

Th*  Qloba  Program  Survay,  PropoMd 
CoMactlon;  Comment  Requwt 

summary:  The  Department  of 
Conunerts,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opporttmity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.a 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  27, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  EngelmeiBr,  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW, 
Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to:  Harriet  Cbesi,  744 


Jackson  Place,  Washington,  D.C  20503, 
(202)395-7600. 

SUI>Pl.a«NTARY  INFOnMATION: 
L  Abstract 

Global  Learning  and  Observations  to 
Benefit  the  Environment  (GLOBE)  is  an 
international  environmental  science  and 
enviroiunental  education  program  that 
joins  students,  teachers,  and  scientists 
from  around  the  world  to  study  the 
global  environment.  Information  is 
needed  from  participating  teachers  and 
students  to  guide  the  continued  growth 
of  the  GLX3BE  Program,  helping  to 
ensure  that  necessary  program 
implementation  changes  are  made  on  a 
timely  basis  and  that  Ihe  program  meats 
its  goals. 

n.  Method  of  Collectioa 

Semi-annual  surveys  of  teachers  and 
students  involved  in  the  GLOBE 
Program  will  be  conducted  online  on 
the  Internet  using  the  World  Wide  Web, 
with  hard  copy  survey  instruments  used 
as  needed. 

m.  Data 

OMB  Number:  0646-0310  (expired). 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Teachers  and 
students  at  GLOBE  schools. 

Estimated  Number  of  Respondents: 
2572. 

Estimated  Time  Per  Response:  30  to 
120  minutes. 

Estimated  Total  Arwual  Burden 
Hours:  2157  hours. 

Estimated  Total  Annual  Cost  to 
Public:  $0  since  respondents  will  not 
need  to  piuchase  equipment  or 
materialis  to  respond. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collec-tion  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 


Dated:  |uly  23.  1996. 


Acting  Departmental  Fonns  QeararKe 

Officer,  Office  of  Management  and 

Organization. 

IFR  Doc.  96-19217  Filed  7-2S-96: 8:«S  ami 


Marine  Mammal  StranobiQ  Repofls 
Pfx>poeed  Collection!  Comment 


StMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  27, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engehneier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14di  and  (institution  Avenue,  NW., 
Washington  DC  20230. 
FOR  FURTHER  mFOflMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dean  Wilkinson.  Office  of 
Protected  Resources,  F/PR2,  National 
Marine  Fisheries  Service.  1335  East- 
West  Highway.  Silver  Spring,  MD 
20910,  (301)  713-2322. 

SUPPLBIBITARY  MFORiMTION: 

I.  Abetract 

Section  402(b)  of  the  Marine  Mammal 
Protection  Act  (MMPA)  requires  that 
information  on  marine  mammal 
strandings  be  collected.  The  marine 
mammal  stranding  reports  provide 
baseline  information  on  marine 
mammal  mortalities,  human 
interactions  with  marine  mammals,  and 
marine  mammal  population  dynamics. 
The  National  Marine  Fisheries  Service 
(NMFS)  uses  the  information  to  fulfill 
management  responsibilities  under  the 
MMPA.  The  Murine  Mommol  Stranding 
Reports  are  submitted  by  members  of 
the  marine  mammal  stranding 
network — the  vast  majority  of  whom  are 
volunteers  who  have  been  authorized  by 
NMFS  to  respond  to  strandings. 

n.  Method  of  Collection 

Stranding  Network  members  submit 
basic  biological  data  contained  on  the 
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reponing  fbnn  to  NMFS  Regional 
Omcat  bt  compilation  and  analysis. 

nLOrta 

OMB  Number:  0e4»-01 78. 

Form  Number:  NOAA  Form  89-864. 

Type  of  Review:  Regular  Submioian. 

Affected  Public:  There  are 
approximately  350  institutional  and 
inoividual  members  of  the  Marine 
Mammal  Stranding  Network. 
hutitutiaial  members  include  aquaria, 
academic  institutions,  rehabilitation 
facilities,  non-probi  iustitutioiu. 
veterinary  clinics,  and  Federal,  State 
and  local  govenunents. 

Estimated  Number  of  Respondents: 
350. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  1,333. 

Estimated  Total  Aimual  Cost  to 
Public:  SI. 300. 

IV.  leqnest  br  Cammaata 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  perfonnance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(Including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  (0  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  miaimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dalwl:  July  23, 1996. 


ARV:  Notice  is  hereby  given  that 
NMFS  has  issued  Permit  1008  to  the 
North  Carolina  Division  of  Marine 
Fisheries  (NCDMF)  for  the  Incidental 
take  of  listed  see  turtles. 


Acting  Departmental  Farms  Clearance 

Officer.  C^kx  of  Management  and 

Organization. 

IFR  Doc  96-19218  Filed  7-28-96:  8.45  ami 


[LO-0'722MC1 

Enttangarad  Species;  Permits 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  issuance  of  permit 

1008  for  incidental  take  (P609). 


:  The  application  and  related 
documents  are  available  for  review  by 
appointment  in  the  following  offices: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  131S  East-West  Hwy.,  Room 
13307,  Silver  Spring,  MO  20910-3226 
(301-713-1401);  and 

Director,  Southeast  Region,  NMFS, 
NOAA,  9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702-2432  (813-893- 
3141). 

aUPPiaeffARY  MFOnMAHOM:  Notice 
was  publiihod  on  June  6, 1996  (61  FR 
288S4)  that  an  application  had  been 
filed  by  NCDMF  for  the  incidental  take 
of  listed  see  turtles  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543)  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (SO  CFR  parts  217-222). 

NCDMF  requested  a  five-year  permit 
for  the  incidental  take  of  sea  turtles  by 
shrimp  trawling  activities  in  North 
Carolina  in  a  restricted  area  up  to  1  nm 
oOBhore  bom  Inch's  Inlet  (34°17.6'N)  to 
Brown's  Inlet  (34"'35.7'N).  This  permit 
replaces  the  NMFS  1992-1995 
temporary  rules  which  allowed  shrimp 
trawlers  to  use  shorter  tow  times  in  lieu 
of  towing  turtle  excluder  devices 
(TEDs),  due  to  the  heavy  concentration 
of  algae  in  this  restricted  area  which 
clogs  the  TEDs  end  renders  them 
inoperable.  The  exemption  period  will 
be  from  April  1  through  November  30 
from  1996-2000.  Each  year,  when 
NCDMF  determines  that  the  algae 
concentration  is  heavy  enough  to  render 
TEDs  inoperable,  they  will  issue  a 
proclamation  allowing  shrimpers  to 
apply  for  tow-time  exemption  permits. 
Tow  times,  measured  from  the  time  the 
trawl  doors  enter  the  water  until  the 
time  they  are  removed  from  the  water, 
would  be  limited  to  55  minutes  between 
April  1  and  October  30,  and  75  minutes 
for  the  month  oF  November.  NCDMF 
would  consult  with  NMFS  if  the 
following  lethal  take  occurred  in  any 
one  year  that  was  directly  attributable  to 
tow-time  exemption  tows:  one  Kemp's 
ridley,  hawkisbill.  green,  or  lealherback 
turtle,  or  two  loggerhead  turtles.  There 
are  approximately  20—45  .shrimp 
trawlers  utilizing  the  restricted  area. 
Tow  times  will  be  monitored  from 
shore,  and  there  will  be  5%  observer 
coverage  in  the  restricted  area  for  at 
least  the  first  year  of  the  permit.  In 
addition,  NCDMF  will  impose  further 
restrictions  as  necessary,  including 
terminating  the  tow-time  option  should 


algae  concentrations  decrease  enough  to 
make  TEDb  practicable. 

On  July  IS,  1996,  NMFS  issued 
Permit  1008  for  the  above  inddental 
take.  Issuance  of  this  permit,  ab  required 
by  the  ESA,  was  based  on  r<  finding  tliat: 
(1)  The  taking  will  be  incidental;  (2)  tlie 
applicant  will,  to  the  maximum  extent 
practicable,  monitor,  minimize,  and 
mitigate  the  impacts  of  such  taking;  (3) 
the  taking  will  not  appreciably  reduce 
the  likelihood  of  the  survival  and 
recovery  of  the  species,  in  the  wild;  and 
(4)  there  are  adequate  assurances  that 
the  conservation  plan  will  be  funded 
and  implemented,  including  any 
measures  required  by  the  Assistant 
Administrator. 

Dated:  )uly  22. 1996. 
Robnt  C  Zieim, 

Acting  Chief.  Endangered  Speciet  Diviaion. 
Office  of  Protected  Heaourcea,  National 
Marine  FiBherie*  Service. 
IFR  Doc  96-19131  Pilad  7-26-96;  8:4S  am] 
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MHlne  Mammsis;  PecmH  No.  S27  (P79I) 

AOSICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmoapberic  Administration  (NOAA), 

Commerce. 

ACTION:  Scientific  research  permit 

modification. 


Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  no.  927  submitted  by 
the  Institute  of  Marine  Sciences, 
University  of  California,  Santa  Cruz,  CA 
95064  (Principal  Investigators:  Daniel  P. 
CosU,  PhX).  and  Michael  E.  Goebel)  has 
been  granted. 

AIX)flE88E8:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Southwest  Region,  NMFS,  501  W. 
Ocean  Blvd.,  Long  Beach,  CA  90802- 
4213  (531/960-4016);  and 

Alaska  Region,  NMFS.  P.O.  BOX 
21668.  Juneau.  AlC  99802  (907/586- 
7221). 

SUPPlfMENTARY  MFOfMATION:  On  May 
30. 1996,  notice  was  published  in  the 
Federal  Register  (61  FR  27052)  that  a 
request  for  a  scientific  research  permit 
to  take  Northern  fur  seals  had  been 
submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
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as  amended  (16  U.S.C  1361  e<  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216)  and  the  Fur  Seal  Act  of  1966, 
as  amended  (16  U.S.C.  1151  et  seq.). 

Dated:  July  19, 1996. 
Ann  D.  Teflnsh, 

Chief,  Permitr  and  Documentation  Division, 
Office  of  Protected  Resourcss.  National 
Marine  Fisheries  Sernce. 
IFR  Doc  96-19130  Piled  7-26-96;  8:45  ami 


Dated:  July  24, 1996. 
Lany  Irviag, 

Assistant  Secretary  for  Communications  and 
Information. 
[FR  Doc.  96-19214  Filed  7-26-96;  8:45  ami 


National  Tateoomiminleations  and 
Infonnalion  Administration' 

Notice  of  Meeting 

agency:  National  Telecomidunications 

and  Information,Administration  (NTIA). 

Commerce. 

ACnOK  Notice  of  meeting. 


ARY:  Assistant  Secretary  of 
Commerce  for  Commimications  and 
Information  will  host  a  meeting  for 
representatives  from  the  private  sector 
to  discuss  NTIA's  recent  and  upcoming 
international  activities  and  to  seek  input 
as  NTIA  develops  its  short-  and  long- 
term  international  agenda.  In  particular, 
NTIA  would  like  to  learn  more  about 
the  private  sector's  priorities  on 
substantive  issues,  geographic  regions, 
and  international  organizations. 
IIATES:  The  meeting  will  be  held  on  July 
30, 1996,  fitun  2:30  to  4:00  p.m. 
ASOREBSa:.  The  meeting  will  take  place 
at  the  U.S.  Department  of  Conunetce, 
Itoom  4830, 14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230 
(All  visitors  must  use  the  main  entrance 
on  14th  Street). 

FOR  FUATHER  INFORMATION  OONTACT:  Ms. 
Roanne  Robinson,  Office  of  the 
Assistant  Secretary  for  Communications 
and  Information,  National 
Telecommunications  and  Information 
AdministraUon  (NTIA),  U.S. 
Department  of  Commerce,  Room  4898, 
14th  and  Constitution  Avenue,  N.W., 
Washington,  D.C,  20230.  Telephone: 
(202)  482-0516;  Fax:  (202)  482-1635;  E- 
Mail:  RROBINSONeNTIA.DOCGOV 

SUPPLBiefTARY  INFORHATKM: 
Attendance  by  the  public  will  be  hmited 
to  space  available.  If  you  plan  to  attend 
or  need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please  call 
Roanne  Robinson  at  (202)  482-0516. 

Authority:  National  Telecommunications 
and  Infonnation  Administration  Organization 
Act  of  1992,  Public  Uw  102-538,  106  Stal. 
3S33  (1992)  (codified  at  47  U.Sil  901  et 
seq.) 


DEPARTMENT  OF  DEFENSE 

Office  of  Secretary 

Meetliig  of  ttie  Historical  Records 
Declasstflcatlon  Advisory  Panel 

AGENCY:  Department  of  Defense. 
action:  Notice. 

SUtaiARY:  Notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Historical 
Records  Declassification  Advisory 
Panel.  The  purpose  of  this  meeting  is  to 
discuss  recommendations  to  the 
Depeitmeot  of  Defense  on  topical  areas 
of  interest  that,  from  a  historical 
perspectiTe,  would  be  of  the  greatest 
benefit  if  declassified.  Four  public 
sessions  will  be  held  in  1996.  The  OSD 
Historian  will  chair  these  meetings. 
DATES:  Friday,  August  9. 1996  (Meeting 
will  start  at  9KX)  a.m.) 
AOOAESSES:  The  National  Archiver 
Building,  The  Archivist  l^aception 
Room  105,  7th  and  Pennsylvania 
Avenue,  NW..  Washington,  DC  20408. 
FOR  FURTICR  MFORMATMN  CONTACT; 
Cynthia  Kloss,  Room  3C281,  Office  of 
the  Deputy  Assistant  Secretary  of 
Defense  (Intelligence  &  Security),  Office 
of  the  Assistant  Secretary  of  Defense 
(Command,  Control,  Communications 
and  Intelligence),  6000  Defense 
Pentagon,  Washington,  DC  20301-6000. 
telephone  (703)  695-2289/2686. 

Dated:  July  23. 1996. 
LJkl.  Bynnm, 

Alternate  OSD  Federal  KegisterUasion 
Officer,  Department  of  Defense. 
IFR  Doc.  96-19099  Filed  7-25-96;  8:45  ami 
aa^wocoot  — i  e<  m 


DEPARTMENT  Of  EDUCATION 

Notice  of  Propoeed  InfonnaUon 
Collectiofl  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director.  Infonnation 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
28, 1996. 


:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affaira. 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Offi<»  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
).  Sherrill.  Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  WFORMATMN  CONTACT; 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTID)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
betwiMn  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
8(jm3KNTARY  INFORMATICN:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the.  extent  that  public 
partidpetion  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law ,  or  substantially  interfore 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Infonnation  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection:  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick ). 
Sherrill  at  the  address  specified  above. 

Dated:  |uly  23. 1996. 
Gloria  Parker, 
Director,  Information  Resources  Croup. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 
Title:  Coals  20(X)  Comprehensive 
Local  Reform  Assistance. 
Frequency:  Annually. 
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Affected  Public:  State,  local  or  Tribal 
Govemment,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Retponses:  100. 
Buidsn  Hours:  5,000. 

Absiiact:  Tha  Secretory  prapoees 
application  requirements  and  selection 
criteria  for  Goals  2000  Comprehensive 
Local  Reform  Assistance  grants.  These 
grants  assist  local  education  agencies  in 
the  development  and  implementation  of 
comprehensive  local  improvement 
plans  directed  at  enabling  all  children  to 
reach  challenging  academic  standards. 
IFR  Doc  96-1911S  FUad  7-28-W:  S:4S  ami 


OEPARTMBn'  OF  BIERGY 

OfllCC  of  HlfUfllMttOfl  MMIOQMIMIIt 

AQMICy  HIIUflllWDOfl  UOfMCDOII 
EjllHlliOIW 

AOENCY:  Office  of  Information 
Management,  DCK. 
action:  Notice. 


:  The  Department  of  Energy 
(IXK)  has  submitted  one  information 
collection  package  to  the  Office  of 
Management  and  Budget  (OMB)  for 
renewal  under  the  Paperwork  Reduction 
Act  of  1995. 

TBe  package  covtos  collections  of 
information  concerning  the  management 
and  administration  of  DOE's 
Govemment-owned/contractoroperated 
Cscilities  (GOCO),  o^te  contractors, 
grantees,  and  the  public.  The 
inftvmation  is  used  by  Departmental 
management  to  exercise  management 
oversight  as  to  the  implementation  of 
applicable  statutory  and  contractual 
requirements  and  obligations.  The 
collection  of  this  information  is  critical 
to  ensure  that  the  Government  has 
sufficient  information  to  judge  the 
degree  to  which  contractors  and 
grantees  meet  contractual  requirements: 
that  public  funds  are  being  spent  in  the 


manner  intended,  and  that  baud,  waste, 
and  abuse  are  inmiedlately  detected  and 
eliminated.  These  collections  provide 
information  on  grant  applications  for 
state  and  local  assistance  for  efficient 
use  of  energy,  residential  conservation 
programs,  weatherization  assistance, 
and  energy  programs  concerning  the 
schools  and  hospitals  grant  program. 

DATES  AND  ADDRESSES:  ConunenU 
regarding  the  information  collection 
package  should  be  submitted  to  the 
OMB  Desk  Officer  at  the  following 
address  no  later  than  August  28, 1996, 
DOE  Desk  Officer,  Office  of 
Management  and  Budget  (OIRA),  Room 
3001,  New  Executive  Office  Building, 
Washington,  DC  20503.  If  you  anticipate 
that  you  will  be  submitting  comments, 
but  find  it  difficult  to  do  so  within  the 
period  of  time  allowed  by  this  notice, 
you  should  advise  the  OMB  Desk 
Officer  of  your  intention  to  do  so  as 
soon  as  possible.  The  Desk  Officer  may 
be  telephoned  at  (202)  39S-3084.  (Also, 
please  notify  the  DOE  contact  listed  in 
this  notice.). 

FOR  FUnnCR  INFOflMATMN  CONTACT: 
Mary  Ann  Wallace,  Records 
Management  Team  (HR-424), 
Department  of  Energy,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290,  (301)  903-43S3. 
SUI>PLaiBn''Anr  MFOfWATION:  The 
package  listing  contains  the  following 
information:  (1)  title  of  the  information 
collection  package:  (2)  current  OMB 
control  number;  (3)  type  of  respondents: 
(4)  estimated  number  of  responses:  (5) 
estimated  total  burden  hours,  including 
recordkeeping  hours,  required  to 
provide  the  information;  (6)  purpose; 
and  (7)  number  of  collections. 

Package  Title:  Program  Management. 

Current  OMB  No.:  1910-1400. 

Type  of  Respondents:  IX)E 
mapagement  and  operating  contractors, 
offsite  contractors,  grantees,  and  the 
public. 

Estimated  Number  of  Responses: 
35,244. 


Estimated  Total  Burden  Hours: 
133,456. 

Purpose:  This  information  is  required 
by  the  Department  to  ensure  that 
programmatic  and  administrative 
management  requirements  and 
resources  are  managed  efficiently  and 
e%ctively  and  to  exercise  management 
oversight  of  IX)E  contractors  and 
grantees.  The  package  contains  29 
information  and/or  recordkeeping 
requirements. 

Issued  in  Washington,  DC,  on  July  18, 
1996. 

S.W.  lUL  Jr.. 
Chief  Information  Officer. 
IFR  Doc  96-19161  Piled  7-26-96: 8:45  ami  _ 


Ofllee  of  Fossil  Enorgy 

(FE  Dockot  Noa.  se-as-NQ,  9S-3S-Na  W- 
3S-NQ,  M-SI-NO,  tS-ST-NO.  •^40-NG. 
9S-42-Ma,  ts-as-NO] 

Anadaito  Tradng  Company,  si  al; 
Onlors  Granting  Auttiorizalion  To 
Import  andtor  Export  Natural  Qaa 

AOENCY:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  orders. 


The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  Orders  authorizing 
various  imports  and/or  exports  of 
natural  gas.  These  Orders  are 
summarized  in  the  attached  Appendix. 

These  Orders  are  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3-F056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20S8S. 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  on  )uly  18, 
1996. 

CUSinil  P.  Tonasrewsld, 
Director.  Office  ofNatuml  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 


Appendix  Impc«t/Export  Authorizations  Granted 


DOBFEau- 

mamy  aider 

No. 

Oateissed 

Importer/Exponer  FE  Docket  No. 

Import  vokime 

'  Export  vokime 

Comments 

lire 

1178 
1177 
1178 
1179 

06/24/96 
06/24/96 
06/24/96 
06I3SI96 
06S5/96 

Anadaito  Trading  Company  (96- 

35-NG). 
CMS  Nomeco  Oil  &  Gas  Co.  (96- 

38-NG). 
Consumers  Power  Company  (96- 

3B-NG). 
Crastar    Energy    Marketing    Cop. 

(96-31-NG). 
Tsco  Gas  MaikeUng  Company  (96- 

37-NG). 

108  BcfAerm  

73  8cMenn 

6,347  Mcf/per  day 
50  Bclftenn _.. 

108  BdAerm 

20  Bdftecm 

Blankel  lor  2  years   Irom  and  to 

Mexico. 
Btankel  for  2  years  to  Canada. 

Blankel  (or  2  years  Irom  Canada. 

Long-tenn    unU    year   2001    from 

Canada. 
Blankel  tor  2  years  kom  Canada. 
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APPENDIX  Import/Export  Ai/thorizations  Granted— Continijed 


DOBFEau- 
thonty  oraor 

Dataissad 

knpoiter/Expoiter  FE  Docket  No.  ' 

Impoft  voiuniB 

Export  vokime 

Comments 

1180 

1181 
1182 

06/26/96 
06/26/96 

oeaaix 

Talisman  Energy  Inc.  (96-40-NG) 

The     Washington     Water     Power 

Company  (96-42-NG). 
^4orltl  Canadan  MaikoUng  Corpora- 

tkin  (96-39-NG). 

eOBcVterm 

(Co(nbin6d 

totaO. 
50  BcVlerm  ._ 

25.000  Md/per 
day. 

(See  import) 

Btankel  tor  2  years  trom  and  to 
Cwada. 

Btankel  lor  2  years  Irom  Canada. 

Long^erm  tor  15  yean  beginning 
data  at  first  delvery,  not  tatar 
Itan  08/30186  kom  Canada. 

IFR  Doc  96-19162  Filed  7-26-96;  8:4S  ami 


Federal  Energy  Regulatofy 
Commisston 

[Docket  N«.  CP«6-646-0(l01 

Florida  Qas  Tranamiasion  Company; 
NoUca  of  Raqueat  Under  Blankel 
Aulliorization 

July  23, 1996. 

Talce  notice  that  on  July  18, 1996, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188.  filed 
in  Docket  No.  CP96-645-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CPH  157.205, 157.212)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  and  to  realize 
natural  gas  volumes  under  FGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-553-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  folly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct,  operate, 
and  own  a  new  delivery  point  at  or  near 
miIe>post  26.5  on  its  existing  St. 
Petersburg  L.ateral  in  Polk  County, 
Florida,  for  Chesapeake  Utilities 
Corporation  (Chesapeake).  FGT  also 
proposes  to  (i)  add  the  delivery  point  to 
an  existing  firm  gas  transportation 
service  agreement  pursuant  to  FGT's 
FERC  Ges  Tariff  Rate  Schedule  FTS-1 
and  (ii)  realign  "Maximum  Daily 
Quantities"  from  the  existing  Bartow 
"B"  Delivery  Point  and  to  realign 
"Maximum  Daily  Transportation 
Quantities"  firom  the  existing  Winter 
Haven  Division  to  the  delivery  point. 

FGT  stales  that  the  delivery  point 
would  include  a  2-inch  tap,  electronic 


flow  measurement  equipment,  and  any 
related  appurtenant  facilities  necessary 
for  FGT  to  deliver  gas  up  to  60  MMBtu 
per  hour  at  line  pressure.  It  is  stated  that 
Chesapeake  woiild  reimburse  FGT  for 
the  $67,000  estimated  construction 
costs.  It  is  further  stated  that 
Chesapeake  would  construct,  own,  and 
operate  related  non-jurisdictional 
focilities,  intruding  a  meter  and 
regulation  station.    • 

FGT  advises  that  the  delivery  point 
would  be  used  by  FGT  to  transport  gas 
for  the  State  of  Florida  for  its  Polk 
Correctional  Institution.  FGT  explains 
that  the  State  of  Florida  would  acquire 
firm  capacity  bom  Chesapeake  under 
FGT's  Capacity  Relinquishment 
program  in  accordance  with  section  18 
of  the  General  Terms  and  Conditions  of 
FGT's  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  and  FGT  would  transport 
gas  to  tlie  delivery  point  on  a  self- 
implementing  basis  under  its  blanket 
transportation  certificate  issued  by  the 
Commission  in  Docket  No.  CF89-5S5- 
000,  pursuant  to  Subpart  G  of  Part  284 
of  the  Conunissicm's  Regulations. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conmiission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
lime  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Sactioa  7  of 

the  Natural  Gai  Act. 

Umnod  A.  Watan,  |r.. 

Acting  Secretary. 

(FR  Doc  96-19112  Filed  7-26-96;  8:4S  am) 

HUMS  ooea  (nr-ai-n 


[DedM  No.  Rna-1S7-«0t| 

Northern  Natural  Qaa  Company;  NoOca 
of  Technical  Contarence 

July  23, 1996. 

In  the  Commission's  ruder  issued  July 
23, 1996,  the  Commission  held  that  the 
filing  in  the  above  captioned  proceeding 
raises  issues  that  should  be  addressed  in 
a  technical  conference. 

Take  notice  that  the  technical 
conference  will  be  held  on  Thursday, 
August  1, 1996,  at  1:00  p.m.,  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C 
20426.  All  interested  parties  and  Staff 
are  permitted  to  attend. 
Uawood  A.  Waboa,  |r. 
Acting  Secretary. 

IFR  Doc  96-19110  Filed  7-26-96;  8:45  ami 
uuMa  oooc  snT-ei-M 


tDockat  Na  Rf>«6-27O-000| 

Nortiiem  Natural  Gas  Company;  Notice 
of  Technical  Conferanca 

July  23, 1996. 

In  the  Commission's  order  issued  July 
S,  1996,  the  Commission  held  that  the 
filing  in  the  above  captioned  proceeding 
raises  issues  that  should  be  addressed  in 
a  technical  conference. 

Take  notice  that  the  technical 
conference  will  be  held  on  Thursday, 
August  1, 1996,  at  9  a.m.,  in  a  room  to 
be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
88  First  Street,  N.E.,  Washington,  DC 
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20426.  All  interested  parties  and  Staff 

aie  pennitted  to  attend. 

Liawawl  A.  WalMl*,  Jr.. 

Acting  Secntary. 

(FR  Doc  86-19111  Filed  7-2S-W:  8.-4S  ami 

■UMS  cooa  snT-ai-M 


[DoekM  Na  ERM-1754-00<q 

Powerllne  Controta,  kic^  NoNca  ol 
laauanca  of  Order 

July  24, 1996. 

Potrarline  Controls,  Inc  (Powerline) 
submitted  for  filing  a  rate  schedule 
under  which  Powerline  will  engage  in 
wholesale  electric  po%ver  and  energy 
transactions  as  a  marketer.  Powerline 
also  requested  waiver  of  various 
Commission  regulations.  In  partictilaT, 
Powerline  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Powerline. 

On  July  19, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assimiptions  of 
liability  by  Powerline  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC    " 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214): 

Absent  a  request  for  hearing  within 
this  period,  Powerline  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
.  surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant, ^nd 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interest.-;  will  be 
adversely  affe<ied  by  continued 
approval  of  Powerline's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
19, 1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 


Reference  Branch,  888  First  Street,  NE., 

Washington,  DC  20428. 

Urmwd  A.  WaianB.  Jr., 

Acting  Secretary. 

IFR  Doc.  96-19188  Filed  7-26-96;  8:4S  ami 
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SunaMne  Act  MaatfnQj  Notioe 

July  24, 1996 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(AJ  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C  552B: 
AOENCY  HOLOeia  MEETVia:  Federal 
Energy  Regulatory  Commission. 
OATE  AND  rae  July  31, 1096, 10:00  a.m. 
place:  Room  2C,  888  First  Street,  N£., 
Washington,  D.C  20426: 
STATUS:  Open. 
MATTBIS  TO  K  CONStDERED:  Agenda. 

Note, — Items  listed  on  the  agenda  may  be 
deleted  without  fiirther  notice. 
CONTACT  PERSON  FOR  MOW  MFOMIATION: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  IS  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
informaticm  center. 

Conmit  A^BBda — Hydro,  657tfa  Meeting — 
luly  31, 1*96,  Regular  Meetii^  (lOM  *jm.) 
CAH-1. 
t)ocket«  P-2431. 010,  Wisconsin  Electric 
Power  Company 
CAH-2. 
Docket*  P-253S,  012,  South  Carolina 
Electric  ft  Gas  Company 
CAH-3. 
Docket*  P-2S82, 003,  Rochmter  Gas  and 
Electric  Corporation 
CAH-4. 

Docket*  P-^797, 047,  Cagenetatioa,  Inc. 
CAH-5. 

Omitted. 
CAH-6. 
Docket*  P-2645. 029,  Niagara  Mohawk 
Power  Corporation 

Consatl  Agenda— Electric 

CAE-1. 
Docket*  ER9e-iei8,  000.  Progress  Power 
Marlceting,  Inc. 
CAE-2. 
Docket*  EK96-2027.  000.  Midwest  Energy, 
Inc:. 
CAB-3. 
Docket*  ER96-1471, 000,  Develand 
Electric  Illuminating  Oxnpany 
CAE-». 
Docket*  TX96-2, 000,  City  of  College 
Station,  Texas 
CAE-5. 
Docket*  QF84-t22,  001 ,  Zood-Panaero 
Windsyitem  Partners  1 


Other*!  QF8S-263, 001,  Zond-Panaero 
Windsystem  Partners  II 
CAB-6. 

Docket*  QF86-364, 003,  TFC  4,  Inc 
CAE-7. 
Docket*  TX95-1, 000,  Enron  Power 

Maricating,  Inc 
Odier«s  TX95-7. 000,  Qeveland  Public 
Power  v.  the  Cleveland  Electric 
lUuminating  Company  and  Toledo 
Edison  Company 
TX96-8, 000,  Trigen  St.  Louis  Energy 

Corporation 
TX9e-9, 000,  Boroughs  of  Lansdale, 
Blakely,  (jitawlssa,  Duncannon,  Bphrata, 
Hatfield,  Kutztotra,  Pennsylvania,  et  al. 
CAB-8. 
Docket*  EC96-10, 000,  Baltimore  Gas  and 
Electric  Company  and  Potomac  Electric 
Power  Company 
Other*:  ER96-784,  000,  Baltimore  Gas  and 
Electric  Company  and  Potomac  Electric 
Power  Company 
CAB-9. 
Docket*  TX94-7, 001,  AES  Power,  Inc. 
Olber*a  TX94-7, 002,  AES  Power,  Inc 
CAE-10. 

Omitted 
CAE-n. 

Omitted 
CAE-1 2. 
Docket*  QF8e-84,  006,  LGftE- 
Westmoreland  Southampton 
Other*!  EL94-4S,  001,  LCttE- 
Westmoreland  Southampton 
CAE-1 3. 
Docket*  EK96-1046, 001,  Central  Power 
and  Light  Company,  West  Texas  UUlities 
Company  and  Public  Service  Company 
of  Oklahoma,  et  al. 
CAB-14. 
Docket*  ER96-1366, 002,  Aquila  Power 
Corporation 
CAE-1  S. 
Docket*  EL96-29, 000,  Wisconsin  Power 
and  Light  Company 
CAB-16. 
Docket*  EL96-19, 000,  LouUiana  Public 
Service  Commission,  et  aL,  v.  System 
Energy  Resources,  Inc 'and  Entergy 
Services,  Inc 
CAE-1 7. 
Docket*  EL95-33. 000,  Louisiana  Public 
Service  Commission  v.  Entergy  Services, 
Inc. 
CAE-18. 
Docket*  EU5-69, 000,  Sieira  Pacific  Power 
Company 
CAE-19. 

Omitted 
CAE-20A. 
Docket*  EL96-9, 000,  The  Cleveland 

Electric  Illuminating  Company 
Other*!  EL96-21. 000.  Cleveland  Public 
f^iwer  of  the  Qty  of  Cievetand,  Ohio  v. 
tile  Cleveland  Electric:  Illuminating 
tympany 
CAE-20B. 
Docket*  ER96-S01, 000.  Ohio  Power 
Company 
CAE-2t. 
Docket*  TX96-7, 000.  City  of  Pahn 
Springs,  CaUfbmia 
CAB-22. 
Docket*  OA96-1S,  000,  Central  Louisiana 
Electric  Ccxnpeny,  Inc. 
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Consent  Agenda — Misoellaneous 

CAM-1. 
Docket*  RM95-1, 000,  Supplemental 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Federal  Energy 
Regulatory  Commission 

Consent  Agenda — Gas  and  Oil 

CAG-1. 
Docket*  RF96-275. 000,  Tennessee  Gas 
Pipeline  Company 
CAG-2. 
Docket*  RP96-2B3. 000,  Columbia  Gulf 
Transmission  Company 
CAG-3. 
Docket*  RP96-297, 000,  Tennessee  Gas 
Pipeline  Company 
(j\G-4. 
Docket*  RP96-2g8,  000.  Columbia  Gas 
Transmission  Corporation 
CAG-5. 
Doclcet*  RPg6-299,  000.  Carnegie  Interstate 
Pipeline  Company 
ti\G-6. 

Docket*  RP96-301,  000,  Florida  l^as 
Transmission  Company 
CAG-7.  ■ 
Docket*  RP9e-307. 000,  Tennessee  C^s 
Pipeline  Company 
CAG-8. 
Omitted 

c:ag-9. 

Docket*  TM96-14-29,  000. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CA(3-10. 
Docket*  RP96-200,  004,  Noram  Gas 
Transmission  Company 
CAG-11. 
Docket*  RP96-290.  000,  Michigan  Gas 
Stcnage  Company 
CAC;-12. 
Docket*  RF96-293, 000,  Tmnkline  Gas 
Company 
CAG-1 3. 
Docket*  RPg6-296,  000.  K  N  Interstate  Gas 
Traiismission  Company 
C.AG-14. 
Docket*  RF9t>-3ao.  000,  Wiiliston  Basin 
Interstate  Pipeline  Company 
CAG-15. 
Docket*  RP96-302.  000,  Northcm  Natural 
Gas  Company 
CAG-16. 
Docket*  RP96-303,  000,  Williams  Natural 

Gas  Company 
Other«s  RP8g-183, 063,  Williams  Namral 
Gas  Company 
CAG-17. 
Docket*  RP96-304.'000.  Wiiliston  Basin 
Interstate  Pipeline  Company 
CAC-ta. 
Docket*  RP96-305,  000,  Wiiliston  Basin 
Interstate  Pipeline  Company 
CAG-1 9. 

Docket*  RP96-306.  (XK),  Paiute  l-ipelinR 
Company 
CAG-2a 
Docket*  TM96-4-49.  000,  Wiiliston  Basin 
Interstate  Pipeline  Company 
CAG-21. 
Docket*  TM96-5-28, 000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-22. 
Docket*  PR94-21,  000,  LG&E  Natural 
Pipeline  Ccmipany 


Other*s  PR94-21 ,  001,  LGftE  Natural 

Pipeline  Company 
CAG-23. 
Docket*  PR96-3, 000,  Equiuble  Storage 

Company 
Other*!  PR96-3. 001.  Equitaibe  Storage 

Company 
CAG-24. 
Docket*  PR96-4, 000,  Consumers  Power 

tympany 
Other*!  PR96-4.  001.  Consumers  Power 

Company 
CAG-25. 
Docket*  RP95-90. 002,  Tennessee  Gas 

Pipeline  Company 
CAG-26. 
Docket*  RP95-182,  005.  ANR  Pipeline 

Company    . 
OtheriS 

RP95-182, 003,  ANR  Pipeline  Company 
RP95-182, 006,  ANK  Pipeline  Company 
CAG-27. 
Docket* 
Rl^S-197. 012,  Transcontinental  Gas  Pipe 

Line  Corporation 
CAG-28. 
Docket* 
RP9&-143, 000,  Williams  Natural  Gas 

Company 
CAG-29. 
Docket* 
RP93-206, 006,  Northern  Natural  Gas 

Company 
CAG-30. 
Docket* 
RP9S-185, 012,  Northern  Natural  Gas 

Company 
OthertS 
RPg3-206,  009,  Northern  Natural  Gas 

Company 
RP95-185, 005.  Northern  Natural  Gas 

Company 
RP95-185,013,  Northern  Natural  Gas 

Company 
CAG-31. 
Docket* 
RP94-227, 006.  Transwestem  Pipeline 

Company 
OtherSS 
RP95-271, 003,  Transwestetn  Pipeline 

Company 
CAG-32. 
Docket* 
RP94-294. 007,  Panhandle  Eastern  Pipe 

Line  Company 
CAG-33: 
I>x:kel# 
RP95-145, 002,  Northwest  Pipeline 

Corporation 
OlherlS 
RP95-145,  004.  Northwest  Pipeline 

Corporation 
CAG-34. 
Docket* 
RP95-lfit .  000,  Northern  Natural  Gas 

Company 
CAC;-35. 
Docket*  TM96-4-25.  001.  Mississippi 

River  Transmission  Corporation 
CAG-36. 
Docket*- 
RP94-149, 000.  Pacific  Gas  Transmi!Sion 

Company 
OthertS 
RP94-14S,  000,  Pacific  Gas  Transmission 

Company 


RP94-145,  004,  Pacific  Ges  Transmission 

Company^ 
RP94-149, 005,  Pacific  Gas  Transmission 

Company 
RP9S-141, 002.  Pacific  Gas  Transmission 

Company 
CAG-37. 
Docket*  SA96-2. 001,  Teco  Pipeline 

Company 
CA(5-38. 
Docket* 
RP96-231. 002,  Kem  River  Gas 

Transmission  Company 
CAG-39. 
Docket! 
RP91-143.  034.  Great  Lakes  Gas 

Transmission  Limited  Partnership 
Other»S 
RP91-143.  035.  Great  Lakes  Gas 

Transmission  Limited  Partnership 
RP9S^2.  003.  Great  Lakes  Gas 

Transmission  Limited  Partnership 
CAG-40. 

Omitted 
CAG-41. 
Docket*  TM96-1-8. 001.  South  Georgia 

Natural  Gas  Company 
Other*S 
RP95-38,  001,  South  Georgia  Natural  Gas 

Company 
CAG-»2. 
Docket* 
RP91-143, 033,  Ckeat  Lakes  Gas 

Transmission  Limited  Partnership 
CAG-43. 

Omitted 
Ci\G-44. 
Docket* 
RP94-328,  001 .  Ik  N  Interstate  Gas 

Transmission  Company 
Other* S  RF95-81. 000.  K  N  interstate  Gas 

Transmission  Company 
Cj\G-45. 

Omitted 
CAG-46.  Docket*  RP96-216, 000,  Now 

England  Power  Company  v.  Algonquin 

Gas  Transmission  Company 
CAG-47. 
Docknll  OR96-12.  000.  Total  Petroleum. 

Inc  v:  Citgo  i>oduc:ts  Pipeline  Ccmipany 

and  Williams  Pipe  Line  Company 
CAG-48. 
Docket*  OR89-2.  007.  Trans  Alaska 

Pipeline  System 
Other*S  1S89-7,  000.  Amerada  Hess 

Pipeline  Corporation 
IS89-8.  000,  Arco  Pipeline  (Company 
IS89-9.  000.  BP  Pipelines  (Alaska!  Inc 
IS89-10.  000.  Exxon  Pipeline  Company 
IS89-11.  000.  Mobil  Alaska  Pipeiini; 

Company 
IS89-12, 000.  Phillips  Alaska  Pipeline 

Corporation 
IS89-13. 000.  Unocal  Pipeline  Company 
CArr-49. 

Docket*  RI'95-167. 000.  Indicated 

Shippera  v.  Sea  Itobin  Pipeline  Company 
CAG-50. 

Docket*  RP93-197.JJ00.  Union  Pacific 

Fuels.  Inc.  et  al.  v.  Southern  Califoraia 

C^s  Company 
Other*S  RP93-194, 000,  Southern 

CaliComia  Utility  Power  Pool  and 

Imperial  Irrigation  District  v.  Southern 

CaUfbmia  Gas  Company 
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RP94-51, 000,  Shell  Western  EftP  Inc.  v. 
Southern  Caliloniia  Gas  Company 
CAG-51. 
Docket*  IS96-16. 000,  Sadlerochlt  Pipeline 
Company 
CAG-52. 
Docket*  MG8(l-47, 009,  Texas  Gas 
Transmission  Corporation 
CAG-53. 
OocksM  CP92-S22. 001.  Tarpon 
Transmission  Company 
CAG-54. 
Docket*  CP66-1 11 ,  003,  Great  Lakes  Gas 

Transmission  Limited  Partnership 
OthertS  CP9e-26. 000,  Great  Lakes  Gas 
Transmission  Limited  Pailnorship 
CAG-55. 

Omitted 
CAG-5«. 
Docket*  CP95-532, 000,  Southern  Natural 
Gas  Company 
CAC-57. 
Docket*  CPB4-38,  OOO,  Ouachita  River  Gas 
Storage  Company.  LL.C 
CAG-58. 
Docket*  CP9S-74. 002.  Texas  Eaatara 
Transmission  Corporation 
CAG-S9. 
Docket*  CPge-lS3,  000,  Southern  Natural 
Gas  Company 
CAC-«Q. 
Docket*  CP96-159. 002,  Shell  Gas  Pipeline 
Company 
CAG-61. 
Docket*  CP96-186. 000.  i\NR  Pipeline 
Company 
CAG-«2. 
Docket*  CP94-29.  000,  Paiute  Pipeline 
Company 

OtlMr*s  CP94-29, 001,  Paiula  Pipeline 
Company 

CP94-29. 002,  Pahite  Pipeline  Company 
CAG-63. 
Docket*  CP95-194. 000.  Northern  Border 
Pipeline  Company 

Otberfs  CP9S-116. 000,  Northern  Border 
Pipeline  Company 

CP95-194. 001.  Northern  Border 
Pipeline  Company 
CAG-64. 
Docket*  CP96-27.  000,  Natural  Gas 
Pipeline  Company  of  America 

OthertS  CP9e-27. 001.  Natural  Gaa 
Pipeline  Company  of  America 
CAG-65. 
Docket*  CP96-178. 000.  Marilimes  & 
Northeast  Pipeline.  L.L.C 
CAG-66. 
Docket*  CP96-235. 000.  Southern  Natural 
Gas  Company 
CAG-67. 
Docket*  CP96-248.  000. 1'ortland  Natural 
Gas  Transmission  System 

Other*s  CP9e-249. 000.  Portland  Natural 
Gas  Transmission  j^stem 

CAG-es. 
Docket*  CP96-358, 000,  Mid-Aiiierican 

Energy  Company  v.  Natural  Gas  Pipeline 

Company  of  America 
CAG-69. 


Docket*  CP96-194.  000,  Texas  Eastern 
Transmission  Corporation 

Olher*s  CP96-193.  000.  Texas  Eastern 

Transmission  Corporation 
CAG-70, 
Docket*  CP93-326. 000.  Baslem  American 

Energy  Corporation 

OthertS  CP93-328, 002.  Columbia  Gas 
Transn\isslon  Corp. 
CAG-71. 
Docket*  CP9e-150.  000.  Chevron  U.S.A. 
Inc. 

Other*s  CP96-1 1 9. 000.  Transwestem 
Pipeline  Company 
CAG-72. 

Omitted 
CAG-73. 
Docket*  CP96-217,  000.  Cities  of 
Tallahassee  and  Lakeland.  Florida,  el  al.. 
V.  Florida  Gas  Transmission  Company 

Other«s  CP96-139. 000.  Florida  Gas 
Transmission  Company 

Hydro  Aganda 
H-1. 

Docket*  P-2299. 024.  Turlock  Irrigation 
District  and  Modesto  Irrigation  District 

Other*s  P-2299. 031,  Turlock  IrrigaUon 
District  and  Modesto  Irrigation  District 
Order  on  License  Amendment  and 
Rehearing  Requests. 

Electric  Agenda 

E-1. 
Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 
PR-1. 
Docket*  RM96-14,  000,  Release  of  Firm 

Capacity  on  Interstate  Natural  Gas 

Pipelines 

OthertS  RM96-14.  001.  Release  of  Firm 
Capacity  on  Interstate  Natural  Gas 
Pipelines  Notice  of  Proposed 
Rulemaking. 

n.  Pipeline  Certificate  Matters 
PC-1. 

Reserved 
Lois  D.  CasfaeU. 
Secretary. 

IFR  Doc.  96-19372  Filed  7-25-96;  4KX)  pml 
BUMO  CODE  <717-CI-» 


ENV1RONMEMTAL  PROTECHON 
AQENCY 

[FRL-SS43-3] 

Agency  Infofmallon  Cdlecllon 
Activities  for  Boilers  aixl  Industrial 
Furnaces 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
»cnOH:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  a  continuing 
Information  Collection  Request  (ICR]  to 
the  Office  of  Management  and  Budget 
(OMB)  to  allow  the  Agency  to  continue 
to  collect  data  for  the  information 
requirements  for  t>ollers  and  Industrial 
furnaces  burning  hazardous  waste. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  September  27. 1996. 

AOOnESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  numlwr 
F-96-FBIP-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ).  401  M  Street,  SW..  Washington, 
DC  20460.  Deliveries  of  comments 
should  be  made  to  the  Arlington,  VA. 
address  listed  below.  Comments  may 
also  be  submitted  electronically  through 
the  Internet  tor  RCRA- 
Docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-96- 
FBIP-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  Confidential  Business 
Information  (C3I).  An  original  and  two 
copies  of  CBI  mnst  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  401  M  Street,  SW.. 
Washington,  DC  20460. 

Copies  of  the  draft  ICR  and  public 
comments  and  supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway,  First  Floor,  Arlington, 
VA.  The  RIC  is  open  fit>m  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  the  public  must  make  an 
appointment  by  calling  (703)  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $.15/ 
page. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
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the  paper  record  maintained  at  the 
above  address. 

FOn  FURTHER  INFORMATION  CONTACT: 
Mary  (o  Krolewski,  Waste  Treatment 
Branch  (5302W),  Office  of  Solid  Waste, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460.  (703)  308-7754. 

SUPFIBHBITARY  MPORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  ere  owners/ 
operators  of  boilers  and  industrial 
furnaces  that  bum  hazardous  waste. 

Title:  Information  Requirements  For 
Boilers  and  Industrial. 

Furnaces:  General  Hazardous  Waste  , 
Facility  Standards,  Specific  Unit 
Requirements,  and  Part  B  Permit 
ApplicaUon  and  Modification 
RequiremenU,  EPA  ICR  flSSl,  OMB  No. 
2050-0073. 

Abstract:  On  February  21, 1991  and 
August  25, 1992,  EPA  expanded 
controls  on  hazardous  waste 
combustion  to  regulate  air  emissions 
from  the  burning  of  hazardous  waste  in 
'  boilers  and  industrial  furnaces  (BIFs), 
which  were  previously  unregulated.  40 
CFR  Part  266,  Subpart  H  estobiished 
standards  for  the  burning  of  hazardous 
waste  in  BIFs  under  the  authority  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  40  CFR  270.22  established 
Part  B  application  informotion 
requirements  for  BIFs  burning 
hazardous  uraste,  and  S  270.66 
established  permit  requirements  for 
BIFs.  Owners  and  operators  of  BIF 
facilities  must  comply  with  these 
regtUations  in  addition  to  other 
regulations  applicable  to  all  hazardous 
waste  facilities. 

EPA  requires  this  mandatory 
information  collection  to  demonstrate 
that  facilities  meet  the  necessary 
regulatory  requirements  and  to  ensure 
that  the  environment  is  adequafely 
protected.  Regulations  covering  BIFs 
and  general  hazardous  waste  facilities 
are  promulgated  under  authority  of 
RCRA  sections  1006.  2002.  3001 
through  3007,  3010,  and  7004,  as 
amended.  An  Agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulnlions  are  listed  in  40  CFR  Part  9. 

In  fitting  with  our  overall  goal  to 
significantly  reduce  paperwork  burden. 
EPA,  in  its  proposed  rule.  Revised 
Standards  for  Hazardous  Waste 
Combustors  (see  61  FR  17358),  has 
made  proposals  that  may  result  in  future 
reductions  to  the  recordkeeping  and 
reporting  burden  for  BIFs.  The  proposed 
rule  revises  §S  266.102(e)(10)  and 


266.103(k),  requiring  BIFs  to  maintain 
files  of  all  information  required  by 
SS  266.102(e)(10)  and  266.103(k)  for  a 
minimum  of  5  years.  This  revision  may 
result  in  reduced  burden  for  BIFs 
because  the  current  BIF  regulation 
requires  facilities  to  maintain 
information  for  the  life  of  the  fiicillty. 
These  recordkeeeping  requirements 
would  take  affect  6  months  from  the 
final  pubUcation  of  the  fiiuil  rule  for 
Revised  Standards  for  Hazardous  Waste 
Combustors. 

In  addition,  EPA  is  proposing  a 
comparable  fuels  exclusion  (see  61  FR 
17459)  that  could  affect  the  reporting 
and  recordkeeping  burden  for  BIFs.  EPA 
is  proposing  a  comparable  fuel 
exclusion  that  will  exclude  from  the 
definition  of  solid  and  hazardous  waste 
materials  those  that  meet  enumerated 
specification  levels  for  concentrations  of 
toxic  constituents  and  physical 
properties.  EPA's  goal  is  to  develop  a 
comparable  fuel  specification  which  is 
of  use  to  the  regulated  community  but 
assures  that  an  excluded  waste  is 
similA  in  composition  to  commercially 
available  fuel  diat  is  not  regulated  imder 
RCRA  when  burned.  One  of  the  benefits 
that  would  result  from  promulgating 
this  type  of  exemption  is  the  reduction 
of  imnecessary  regulatory  burden.  As  a 
result  of  the  comparable  fuels  exclusion. 
EPA  believes  that  the  BIF  universe 
regulated  under  RCRA  will  decrease 
because  some  BIFs  are  combusting  a 
hazardous  waste  that  would  tw 
classified  as  comparable  fuels.  Thus, 
combustors  that  are  no  longer  regulated 
as  BIFs  will  no  longer  have  to  comply 
with  BIF  reporting  and  recordkeeping 
requirements,  which  results  in  burden 
reduction.  The  comparable  fuels 
exemption  will  take  effect  6  months 
from  the  final  publication  of  the  Revised 
Standards  for  Hazardous  Waste 
Combustors. 

EPA  invites  comment  on  the  burden 
reduction  provided  by  these 
modifications  to  the  BIF  requirements, 
as  well  as  any  other  possible  sources  of 
burden  reduction  for  BIFs.  EPA  would 
also  like  to  solicit  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  esdmates  that 
the  total  annual  respondent  burden  for 
all  activities  covered  in  this  ICR  is 
approximately  554,166  hours.  The 
Agency  estimates  the  number  of  likely 
respondents  to  be  236  and  the  hequency 
of  their  response  will  be  on  occasion, 
depending  on  the  individual  reporting 
or  reconlkeeping  requirement. 

The  average  reporting  and 
recordkeeping  burden  for  facilities  with 
new  permitted  BIF  units  are 
approximately  5,524  hours  and  2.547 
houra  per  year,  respectively.  The 
average  reporting  and  recordkeeping 
burden  for  facilities  with  existing 
permitted  BIF  units  are  approximately 
4.736  houre  and  2,545  hours  per  year, 
respectively.  The  average  reporting  and 
recordkeeping  burden  for  facilities  with 
existing  interim  status  BIF  imits  are 
approximately  756  hours  and  2,767 
hours  per  year,  respectively.  These 
estimates  include  time  for  complying 
with  requirements  associated  with 
general  bdlity  standards, 
recordkeeping,  contingency  plan  and 
emergency  procedures,  closure, 
financial  assiuance,  and  conditions 
applicable  to  all  permits;  specific  unit 
requirements  for  BIFs;  and  requirements 
related  to  submittal  of  general  and 
specific  unit  information  in  the  Part  B 
permit  application,  and  Part  B  permit 
modification  requirements. 

In  addition,  this  burden  estimate 
includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  colleciing,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  persoimel  to  be 
able  to  respond  to  a  collection  of 
information:  seart:h  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  )uly  18. 1996. 


Acting  Director.  Office  of  Solid  Watte. 

IFR  Doc  96-19090  Filed  7-26-96;  8:45  ami 
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RaquMl  tor  CemmentK  btduaiiM 
ComlxisUon  CoordhMtad  RutamaMng 
Infonnatlon  Collactton  rUquMl 

AQBICY:  EnviranmenUl  Ptotactian 
Agency  (EPA). 
acdgn:  Notice. 


Y:  In  compliancs  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  Infoimetion  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

dates:  Comments  must  be  submitted  on 
or  before  September  27, 1996. 
ADDHESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
Attention:  Docket  Number  A-fl6-17, 
Room  M-ISOO,  401 M  Street  SW., 
Washington,  DC  20460.  The  EPA 
requests  that  a  separete  copy  also  be 
sent  to  Mr.  Jim  Eddinger,  Cnnbuation 
Croup  (MD-13),  U.S.  Environmental 
Protection  Agency,  Re«ean±  Triangle 
Park.  North  Carolina  27711.  Copies  of 
ICR.  The  draft  VCR  and  other  relevant 
materials,  including  the  dnft  supporting 
statement,  are  available  alectronirally 
on  the  Technology  Transfer  Network 
(TTN).  Choose  the  "ICCR-Iudustrial 
Combustion  Coordinated  Rulemaking 
Process"  selection  from  the  Technical 
Information  Areas  menu.  To  download 
the  draft  ICR  from  the  main  menu,  select 
"<R>  Download  Forms  for  RepUes".  The 
TTN  is  one  of  the  EPA's  electronic 
bulletin  boards.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
The  service  is  free  except  for  the  cost  of 
a  phone  call.  Dial  (919)  541-5472  for  up 
to  a  14,400  bits-per-second  (hps) 
modem.  The  TTN  is  also  accessible 
through  the  Internet  at  "TELNET 
ttnbbs.rtpnc.epa.gov".  If  more 
information  on  the  TTN  is  needed,  call 
the  help  desk  at  (919)  541-5384.  The 
help  desk  is  staffed  from  11  a.m.  to  5 
p.m..  Eastern  time.  A  voi(»)  menu 
system  is  available  at  other  times. 

Copies  of  the  ICR  may  also  be 
obtained  from  the  docket  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall  (ground  floor),  phone  number  (202) 
260-7548.  A  reasonable  fee  may.be 
charged  for  copying.  The  docket  is  open 
for  public  inspection  and  copying 


between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  for  Federal 
holidays.  Copies  of  the  draft  ICR  may 
also  be  obtained  bee  of  charge  by 
contacting  one  of  the  people  listed 
below. 

FOR  RJRTHBt  MPOfUMTICN  CONTACT:  Mr. 
Jim  Eddinger,  Combustion  Group  (MD- 
13),  U.S.  Environmental  Protection 
Agency,  Reseorch  Triangle  Pork,  North 
Carolina  27711,  phone  number  (919) 
541-5426,  facsimile  number  (919)  541- 
0072:  or,  at  the  same  address  and 
facsimile  number,  Mr.  Fred  Porter, 
phone  number  (919)  541-5251;  Mr. 
Sims  Roy.  phone  number  (919)  541- 
5263;  Ms.  Amanda  Agnew,  phone 
number  (919)  541-5268;  Mr.  Walt 
Stevenson,  phone  number  (919)  S41- 
5284;  or  Mr.  Bill  Maxwell,  phone 
number  (919)  541-5430. 
aUPW.PMfllTAHY  MraMMTMN:  Afiected 
entities:  Entities  afliactsd  by  this  action 
are  those  which  own  or  operate  the 
following  combustion  sources: 
Industrial/ institutional/coanimercial 
boilers,  process  heaters,  industrial/ 
commercial  and  other  solid  waste  ' 
indnenitors  (not  including  hazardous 
waste  incinerators,  medical  waste 
incinerators,  or  mimidpal  waste 
indneratore  burning  more  than  40  tons/ 
day  of  municipal  solid  waste), 
stationary  gas  turbines,  or  stationary 
internal  combustion  engines. 

These  combustion  sources  are 
operated  in  a  wide  variety  of  settings  by 
many  businesses  and  industries, 
including  but  not  limited  to  the 
following:  Petroleum  refining;  oil  and 
natural  gas  extraction  and  transmission; 
asphalt  and  other  petroleum-based 
products  manufacturing;  chemical  and 
pharmaceutical  manufacturing;  lumber 
processing;  furniture  manufacturing; 
durable  and  consumer  goods 
manufacturing;  paper/pulp  milk; 
agricultural  proaucts  manufacturing: 
metal  products  production;  machine/ 
equipment  manufacturing;  electronic 
equipment  industry;  automobile  and 
transportation  equipment  industry; 
secondary  metals  processing  industry; 
mining;  military  bases;  food  production 
plants;  meat  processing  plants; 
municipal  water  services;  public 
utilities;  independent  power  producers; 
telephone  companies;  small 
municipalities;  construction  businesses; 
commercial  establishments;  hotels; 
apartment  complexes;  laundries; 
hospitals;  research  companies; 
veterinary  services;  funeral  services; 
medical  centers;  research  centers; 
schools;  colleges;  and  other  institutions. 

TitJe:  Industrial  Combustion 
Coordinated  Rulemaking  Information 
Collection  Request 


Abstract:  Sections  112  and  129  of  the 
Clean  Air  Act  (the  Act)  require  EPA  to 
develop  regulations  to  limit  amissions 
of  toxic  or  hazardous  air  pollutants,  and 
in  some  cases,  emissions  of  certain 
criteria  air  pollutants  as  well,  from 
several  categories  of  combustion 
sources,  including  industrial  boilers, 
commercial/institutional  boilers, 
process  heaters,  industrial/commercial 
waste  incinerators,  other  solid  waste 
combustore,  stationary  gas  turbines,  and 
stationary  internal  combustion  engines. 
These  combustion  sources  are  used 
pervasively  for  energy  generation  and 
waste  disposal  in  a  wide  variety  of 
industries  and  commercial  and 
institutional  establishments.  They 
combust  fuels  including  oil,  coal, 
natural  gas.  wood,  and  non-hazardous 
wastes.  Both  hazardous  air  pollutants 
and  criteria  pollutants  are  emitted. 

These  regulations  could  affect 
hundreds  of  thousands  of  combustion 
soiux:es  nationwide  and  will  have 
significant  environmental,  health,  and 
cost  impacts.  The  EPA  has  decided  to 
coordinate  the  development  of  these 
regulations  in  a  single  effort  termed  the 
"Industrial  Combustion  Coordinated 
Rulemaking"  (ICCR). 

The  overall  goal  of  the  ICCR  is  to 
develop  a  unified  set  of  Federal  air 
emissions  regulations  that  will 
maximize  environmental  and  public 
health  benefits  in  a  flexibls  framework 
at  8  reasonable  cost  of  compliance, 
avoiding  duplicative  and  overlapping 
regulatory  requirements,  within  the 
constraints  of  the  Act.  A  Federal 
Advisory  Committee  Act  (FACA) 
advisory  committee  end  a  series  of  work 
groups,  composed  of  stakeholdera  and 
EPA.  are  being  established  to  develop 
recommendations  that  will  assist  EPA  in 
implementing  the  ICCR.  This  will 
permit  active  stakeholder  participation 
in  all  aspects  of  regulatory  development. 

Additional  information  about  the 
ICCR,  as  well  as  information  on  how  to 
participate  in  the  ICCK,  is  available  in 
the  document  "Industrial  Combustion 
Coordinated  Rulemaking — ^Proposed 
Organizational  Stmcture  and  Process." 
This  document  may  be  downloaded 
from  the  TTN  or  may  be  obtained  by 
contacting  one  of  the  individuals 
mentioned  above  under  FOR  FUflTHER 
INFORMATION  CONTACT. 

The  organizational  structure  and 
process  of  the  ICCR  permits  the  Federal 
Advisory  Committee  (referred  to  as  the 
Coordinating  Committee)  and  the 
Source  Work  Groups  (one  for  each  of  the 
various  combustion  sources)  to  identify, 
collect,  and  compile  information 
necessary  for  regulatory  development; 
undertake  and  perform  various  analyses 
of  this  information:  identify  and 
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develop  a  number  of  regulatory 
alternatives  (i.e.,  possible  regulations) 
for  each  combustion  source;  and 
undertake  and  perform  assessments  or 
analyses  of  the  environmental  and 
pubUc  health  benefit,  as  well  as  the  cost 
and  economic  impacts  associated  with 
each  of  the  regulatory  alternatives.  The 
structure  and  process  of  the  ICCR  also 
permits  each  Source  Work  Group  to 
develop  recommendations  regarding 
which  regulatory  alternative  should 
serve  as  Uie  basis  for  a  regulation,  as 
well  as  recommendation  on  all  other 
aspects  of  the  regulation,  and  present 
these  recommendations  to  the 
Coordinating  Committee.  Finally,  the 
structure  and  process  of  the  ICCK 
permits  the  Coordinating  Committee  to 
review  and  consider  these 
recommendations  and  theiipresent 
recommendations  to  EPA.  The  EPA  will 
retain  its  full  and  independent  decision 
making  authority  and  responsibility,  but 
will  give  great  weight  and  consideration 
to  these  recommendations. 

The  Clean  Air  Act  requires 
development  of  six  of  the  seven 
regulations  by  November  2000,  which  in 
turn  necessitates  proposal  by  November 
1999— only  three  years  from  now.  To 
ensure  that  the  1999  and  2000  dates  are 
met,  the  necessary  information  to 
develop  these  regulations  must  be 
collected  in  1996  and  in  early  1997, 
analyses  of  the  information  must  be 
completed  in  1997,  regulatory 
alternatives  must  bo  identified  and 
various  analyses  of  the  impacts 
assodated  with  these  alternatives  must 
be  completed  in  1998,  and  the  proposed 
rule(s)  must  be  developed  and  proposed 
in  1999. 

It  should  be  noted  that  the  EPA  is 
under  Court  Order  to  develop 
regulations  under  section  129  of  the  Act 
for  industrial  and  commercial  waste 
incinerators,  which  is  one  of  the  source 
categories  included  in  the  ICCR.  The 
litigants  have  agreed  to  an  interim 
extension  of  the  court-ordered  proposaT 
date  for  these  regulations  from  May  30, 
1996  to  January  1997.  As  a  condition 
associated  with  this  extension,  EPA 
must  develop  a  formal  ICR  under 
section  114  of  the  Act  by  January  1997 
to  collect  all  the  information  the  EPA 
feels  is  necessary  to  develop  regulations 
for  industrial  and  commercial  solid 
waste  incinerators.  The  EPA  will  meet 
with  the  litigants  in  January  1997  to 
discuss  whether  sufficient  information 
to  develop  regulations  for  indiistrial  and 
commercial  solid  waste  incinerators  is 
likely  to  be  obtained  more  quickly  and 
effectively  by  sending  out  the  ICR 
questionnaire  or  by  other  means,  such 
as  tiurough  the  ICCR. 


It  is  the  EPA's  hope  that  through  the 
efforts  of  the  stakeholdera  participating 
in  the  ICCR,  there  will  be  no  need — or 
only  a  Umited  need — for  EPA  to  use  the 
authority  of  section  114  of  the  Act 
(which  requires  mandatory  response)  to 
send  the  formal  ICR  to  thousands  of 
combustion  sources.  It  should  be  the 
goal  and  the  task  of  the  Source  Work 
Croups  working  under  the  ICCR  FACA 
Advisory  Committee  to  devise  and 
implement  a  means  for  gathering  the 
information  necessary  to  develop 
regulations  from  all  sources — induding 
industry — in  a  voluntary  and 
cooperative  maimer. 

While  initial  response  to  the  ICCR  has 
been  positive  from  all  stakeholdera, 
including  industry,  State/local  agencies, 
environmental  groups,  etc.,  and  EPA  is 
committed  to  doing  everything  it  can  to 
ensure  the  success  of  the  ICCR,  EPA 
must  be  prepared  and  in  a  position  to 
meat  the  statutory  dates  in  the  Act  for 
adoption  of  the  regulations. 
Consequently,  EPA  must  proceed  with 
development  of  an  ICR  for  all  the 
combustion  sources  included  in  the 
ICCR,  and  must  proceed  along  this  path 
in  parallel  with  the  Source  Work  Group 
activities  under  the  ICCR.  This  will 
permit  EPA  to  send  out  the  ICR 
questionnaire  to  gather  the  necessary 
information  and  do  the  necessary 
analyses  in  time  to  meet  the  statutory 
and  court-ordered  deadlines  if  the  lOCR 
Work  Group  information  collection 
efforts  do  not  succeed. 

If  the  judgment  in  January  1097  is  that 
the  information  collection  efforts 
through  the  ICCR  have  failed  or  proven 
to  be  inadequate,  then  the  EPA  will 
Implement  the  formal  information 
collection  effort  by  mid-January  1997. 
However,  if  it  appeara  that  the  ICCR  will 
be  successful  in  collecting  the  needed 
information  voluntarily,  tiie  ICR 
questionnaire  will  not  be  sent  out.  or  a 
scaled  back  veraion  could  be  used  to 
collect  only  the  information  that  has  not 
been  obtained  by  other  means.  Whether 
EPA  will  be  required  to  send  out  the  ICR 
questionnaire  for  the  industrial  and 
commercial  waste  incinerator  category 
will  depend  on  whether  EPA  can 
demonstrate  to  the  litigant's  satisfoction 
that  the  ICR  is  unnecessary  because  EPA 
is  likely  to  obtain  the  information  faster 
using  some  other  process,  such  as 
voluntary  collection  efforts  under  the 
ICCR. 

Request  for  Comments:  The  EPA 
would  like  to  solidt  comments  on  this 
ICRio: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  induding 


whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  nf  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnatton  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
ore  to  respond,  including  through  the 
use  of  appropriate  automated  electnmic, 
mechanical,  or  other  technological 
techniques,  or  other  forms  of 
information  technology,  (e.g.,  permitting 
electronic  submission  of  responses). 

The  EPA  also  would  like  to  solidt 
comments  that  will  assist  the  EPA  in 
demonstrating  to  the  plaintiff  in  the 
Industrial  and  Commerdal  Waste 
Incineratora  rulemaking  litigation  that 
sending  out  the  ICR  will  be  unnecessary 
because  EPA  is  likely  to  obtain  the 
information  faster  under  another 
process,  such  as  the  ICCR.  For  example, 
commenters  who  plan  to  participate  in 
the  ICCR  voluntary  collection  efforts 
could  submit  copies  of  any  collection 
plans  they  are  developing  for  their  own 
use  or  an  outline  of  the  type  of  data  they 
plan  to  submit  voluntarily  to  EPA  under 
the  ICCR  process  along  with  the 
schedule  for  such  subriiission. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
that  is  sent  to  ten  or  more  persons 
unless  it  displays  a  currently  \alid  OMB 
control  number.  The  OMB  control 
numbera  for  EPA's  approved 
information  collection  requests  are 
listed  in  40  CFR  part  9  and  48  CFR  Ch. 
15.  This  notice  is  the  first  step  in 
obtaining  approval  for  the  ICR  described 
below. 

/Cfl  Description:  To  develop 
regulations,  the  EPA  will  need 
information  to  determine  the  maximum 
achievable  conhxil  technology  (MACT) 
floor;  identity  regulatory  alternatives 
(i.e.,  possible  regulations)  more 
stringent  than  the  MACT  floor;  and 
analyze  the  environmental  and  pubhc 
health  benefit,  as  well  as  the  cost  and 
economic  impacts  of  the  alternatives. 
These  aiulyses  of  impacts  are  the  basis 
for  decisions  about  which  regulotory 
altemative(s)  to  propose  as  the 
regulation. 

The  proposed  ICR  has  five  parts: 
General  fadlity  information;  combastor 
information;  control  device  information; 
emissions  information;  and  capital  and 
annual  costs.  Part  I.  general  fadlity 
information,  would  be  completed  once 
for  each  bdlity  to  determine  the  facility 
name,  bdlity  size,  and  location.  This 
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information  will  be  used  to  detennine 
regional  economic  impacts  and  small 
business  impacts.  Location  infmnation 
is  also  an  input  to  the  environmental 
and  public  health  benefits  analyses,  and 
is  often  a  critical  Eactor  in  determining 
the  MACr  floor. 

Part  n,  combustor  information,  would 
be  completed  separately  for  each 
combustor  at  a  facility  to  determine 
combustor  size,  design  and  operating 
data,  usage  patterns,  types  of  fuels  and 
wastes  combusted,  control  devices,  and 
pollution  prevention  methods  in  use. 
This  information  will  be  used  to 
detennine  in  which  source  category  or 
subcategory  the  combustor  belongs,  to 
determine  the  MACT  floor,  and  to 
identify  various  regulatory  alternatives. 
The  combustor  design,  fiiel,  and  control 
device  information  can  also  be  used  to 
estimate  emissions. 

Part  m,  control  device  information, 
would  be  completed  separately  for  each 
control  device  associated  with  each 
combustor.  Information  such  as  control 
efficiencies  and  operating  temperatures 
will  be  used  to  estimate  emissions, 
determine  the  MACT  floor,  and  identify 
regulatory  alternatives. 

Part  rv,  emissions  information,  would 
be  completed  separately  for  each 
combustor  to  provide  permit  limits  and 
emissions  test  data  for  sulfur  dioxide, 
nitrogen  oxide,  hydrogen  chloride, 
paitictdate  matter,  mercury,  lead, 
cadmium,  dioxins/furans,  hazardous  air 
pollutants,  opacity,  and  visible 
emissions.  This  information  will  be 
used  to  determine  the  N4ACT  floor  and 
regulatory  alternatives  above  the  MACT 
floor,  and  to  estimate  emission  impacts 
of  the  regulatory  alternatives  and  assess 
the  public  health  benefits  of  the 
regulations. 

Part  V,  capital  and  annual  costs, 
would  also  be  completed  separately  for 
each  combustor  to  provide  information 
on  combustion  and  control  equipment 
installation  costs,  ^trofit  costs,  and 
annual  operating  costs  and  revenues. 
This  information  will  be  used  to 
estimate  the  costs  of  the  regulatory 
alternatives  and  to  determine  the 
economic  impacts  of  the  regulations. 

As  discussed  above,  if  necessary,  the 
ICR  would  be  mailed — either  in  total  or 
in  part,  as  appropriate — in  hardcopy 
form  to  the  intended  recipients.  An 
y.  electronic  version  of  the  questionnaire 

is  being  considered  to  allow  for 
electronic  completion  and  submittal. 
Recipients  of  this  ICR  would  be  required 
to  respond  under  the  authority  of 
section  114  of  the  Act.  If  a  respondent 
beUeves  the  disclosure  of  certain 
information  requested  would 
compromise  a  trade  secret,  it  would 
need  to  be  clearly  identified  as  such  and 


will  be  treated  as  confidential  until  a 
determination  is  made.  Any  information 
subsequently  determined  to  constitute  a 
trade  secret  will  be  protected  under  18 
U.S.C.  1905.  If  no  claim  of 
confidentiality  accompanies  the 
information  when  it  is  received  by  EPA, 
it  may  be  made  available  to  the  public 
without  further  notice  (40  CFR  2.203, 
September  1,1976). 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purpose  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adfust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

The  purpose  of  this  ICR  is  to  collect 
and  evaluate  existing  information.  The 
generation  of  new  data  (e.g.,  conducting 
an  emission  test)  is  not  required  to 
complete  this  questionnaire.  This  is  a 
one-time  data  collection  effort. 

The  time  to  complete  this  ICR  will 
vary  for  each  respondent  depending  on 
the  number  of  combustion  sources  at  the 
facility.  Many  respondents  may  have 
only  one  combustion  source  (a 
crematorium,  for  example),  while  other 
respondents  may  have  30  or  more 
sources  (a  petroleum  refinery  or  military 
base,  for  example).  The  ICR  is  expected 
to  require  39  hours  per  combustion 
source  to  complete.  The  respondents  are 
expected  to  have  an  overall  average  of 
10  combustion  sources  per  facility,  and 
would  require  390  hours  to  complete 
and  submit  the  ICR.  This  cost  has  been 
estimated  to  be  $12,500  per  average 
facility. 

The  total  number  of  respondents  will 
be  a  sample  of  the  total  population 
which  will  be  determined  based  on  the 
information  available  from  EPA  data 
bases.  State  agencies,  and  other 
available  references  being  gathered  now 
and  through  the  ICCR.  Preliminary 
efforts  have  estimated  the  total  number 
of  sources  to  be  over  500,000.  The  EPA 
plans  to  request  that  this  ICR  be 
considered  for  20,000  recipients.  If  the 
average  recipient  has  10  combustion 
sources,  the  total  respondent  burden 
would  be  7.78  million  hours  at  a  total 
cost  of  approximately  $247  million. 


This  equates  to  an  average  of  $35.3 
million  per  regulation  to  be  developed. 

While  20,000  recipients  may  seem 
like  a  large  sample,  this  is  not  the  case 
because  of  the  large  number  of  sources, 
the  numerous  and  varied  uses  of  these 
sources,  the  complexity  of  some  of  the 
sites — particularly  the  industrial  sites — 
at  which  these  sources  are  used,  and  the 
number  of  regulations  that  EPA  is 
concurrently  developing  under  the 
ICCR — seven  at  minimum.  The  estimate 
of  20,000  questionnaire  recipients  is  less 
than  5  percent  of  the  total  number  of 
sources.  The  population  includes  seven 
source  categories,  encompassing  many 
types  of  industries,  many  geographic 
locations,  multiple  combustor  designs 
and  sizes,  and  a  range  of  fuels  and 
control  levels.  In  order  to  adequately 
represent  these  parameters,  a  sample 
size  of  20,000  may  be  needed,  as  further 
explained  in  the  supporting  statement 
for  the  ICR.  Recipients  will  be  selected 
from  lists  of  sources  obtained  bom  EPA 
databases.  Stale  files,  and  other 
published  directories. 

The  advantage  of  this  ICR  is  that  it 
will  gather  information  for  multiple 
sotux^e  categories  (industrial  boilers, 
commercial/institutional  boilers, 
process  healers,  industrial/commercial 
waste  incinerators,  other  solid  waste 
combustors,  stationary  gas  turbines,  and 
internal  combustion  engines)  in  one 
combined  effort,  which  will  be  much 
less  burdensome  for  the  respondents 
than  if  separate  It^'s  were  required  for 
each  source  category. 

It  is  very  possible  that  the  per 
combustor  and  total  respondent  burdens 
may  be  greatly  reduced  if  the  ICCR 
Coordinating  Committee  and  Source 
Work  Groups  are  successful  in 
collecting  information  through  the 
ICCR.  The  ICR  may  be  used  only  for  a 
portion  of  the  source  categories 
included  in  the  ICCR,  or  the  ICR  may  be 
reduced  in  scope  to  focus  only  on  areas 
of  information  that  the  Coordinating 
Committee  and  Source  Work  Croups 
were  unable  to  obtain  by  other  means. 
Again,  the  EPA  is  committed  to  the 
process  of  the  ICCR,  but  must 
necessarily  be  prepared  to  use  a  formal 
ICR  if  the  ICCR,  or  the  information 
collect  efforts  of  the  Coordinating 
Committee  and  the  Source  work  Croups 
under  the  ICCR,  are  not  successful.  The 
ICR  must  be  developed  in  parallel  with 
other  information  gathering  efforts 
under  the  ICCR  so  that  the  EPA  will  be 
able  to  send  out  the  ICR  in  time  to  meet 
the  statutory  and  court-ordered 
deadlines  if  these  other  efforts  are  not 
successful. 


Dated:  luly  23. 1996. 
Bnica  C  Ionian, 

Director,  Emissions  Standards  Division. 
IFR  Doc.  96-19195  Filed  7-26-96;  8:45  ami 
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Notloe  Of  90-Oay  Comimnt  Parted  on 
tlM  Precaadlnga  of  ttw  Climate  Change 
AnalyaiaWot«(shop 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


Y:  Negotiations  under  the 
Framework  Convention  on  Climate 
Change  (IX)CC)  are  underway  to  address 
possible  actions  under  the  Berlin 
Mandate.  These  discussions  are 
scheduled  to  reach  a  conclusion  at  the 
Third  Meeting  of  the  Parties  which  is 
planned  for  Fall  of  1997.  To  provide 
input  on  a  wide  range  of  analytical 
issues  lelated  to  these  negotiations,  the 
Departments  of  Agriculture,  Commerce, 
Energy,  and  State,  and  the 
Enviroiunental  Protection  Agency 
hosted  the  Climate  Change  Analysis 
Workshop  on  June  6-7  in  Springfield, 
VA  ("Workshop  Announcement;  Call 
for  Papers  Analysis  of  Issues  Related  to 
Next  Steps  on  Climate  Change,"  Federal 
Register,  April  23. 1996,  at  61  FR 
17893-17894). 

This  workshop  provided  an 
opportimity  for  federal  agencies  to 
present  the  interim  results  of  their 
ongoing  analyses  related  to  the 
economic  and  environmental  impacts  of 
issues  arising  in  the  context  of  these 
negotiations.  The  workshop  also 
provided  an  opportunity  for  other 
interested  individuals  and  organizations 
to  present  analytical  studies  that 
contribute  to  an  improved 
understanding  of  the  issues  described 
above.  Over  50  organizations  presented 
papers  at  the  workshop. 

Copies  of  the  papers  presented  at  the 
workshop  were  distributed  to  all 
attendees.  Additional  copies  can  be 
viewed  Monday  through  Friday  between 
the  hours  of  8:00  a.m.  and  5:30  p.m.  at: 
U.S.  Environmental  Protection  Agency. 
Office  of  Air  and  Radiation,  Docket  and 
Information  Center.  401  M  Street, 
Southwest,  Washington.  DC,  Room  M 
1500  (phone:  202-260-7548).  The 
docket  number  is  A-96-35. 
ADDRESSES;  Comments  on  papers 
presented  at  the  workshop  can  be  sent 
to:  U.S.  Environmental  Protection 
Agency,  Air  Docket,  401  M  Street,  SW 
(Mail  code  6102),  Washington,  DC, 
20460.  Please  include  the  docket 
number:  A-96-35. 


DATES:  The  comment  period  is  now 
open  and  will  close  October  28, 1996. 
FOR  FUflTHBt  INHSmMTtON  CONTACT: 
feremy  Symons,  U.S.  Envirormiental 
Protection  Agency,  401  M  Street,  NW, 
Mail  Code  6202J,  Washington,  DC, 
20460.  Internet  address: 
"symons.jeremy@apamail.epa.gov". 
Telephone:  202-233-9190. 

Deled:  July  19, 1996. 
Ricbani  WilMm, 

Acting.  Assistant  Administrator  for  Air  and 
Badiation. 
IFR  Doc  96-19089  Filed  7-26-46;  8:45  ami 


FARM  CREDTT  SVSTaH  INSUflANCE 
CORPORATION 
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Policy  Statement  Concerning 
Adiuetments  to  the  Inswance 
Pramkima 

AOBtCY:  Farm  Credit  System  Insurance 

Corporation. 

ACTION:  Notice  of  policy  statement. 

SlMtMARY:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation) 
announces  that  it  has  adopted  a  Policy 
Statement  Concerning  Adjustments  to 
the  Insurance  Prsmiiuns.  This  policy 
statement  establishes  a  semiannual 
review  process,  using  the  criteria 
announced  in  the  Board's  March 
proposal,  as  a  basis  for  the  Corporation'! 
exercise  of  its  discretion  to  adjust 
premiums  in  response  to  changing 
conditions.  It  also  establishes  a 
premium  floor  of  7.5  basis  points  for 
loans  in  accrual  status  until  the 
Insurance  Fund  reaches  the  level 
specified  in  the  Farm  Oedit  Act  of 
1971,  as  amended  (the  Act):  12  U.S.C. 
2277a-4.  Finally,  it  adds  two 
clarificationsJo  the  March  proposal. 
The  policy  states  the  expre.ss  authority 
of  the  Corporation  to  reduce  premiums 
to  zero  on  loans  guaranteed  by  Federal 
or  State  governments.  It  also  makes  it 
clear  that  the  Board  will  consider  asset 
growth,  not  merely  loan  growth,  when 
it  does  its  semiannual  review. 
EFFECTIVE  DATE:  )uly  11.  1996. 
FOR  FURTTtER  INFORMATION  CONTACT: 
Oirothy  L.  Nichols,  General  Counsel, 
Farm  Credit  System  Insurance 
Corporation.  1501  Farm  Credit  Drive. 
McLean.  Virginia  2210Z,  (703)  883- 
4380,  TDD  (703)  883-4444. 
SUPPLSaENTARY  INFORMATION: 

BackgRHind 

In  1987,  Congress  directed  the 
Corporation  to  collect  premiums  to 


reach  the  secure  base  amount,  which  is 
defined  as  2  percent  of  the  aggregate 
outstanding  insured  obligations  of  all 
insured  banks  (excluding  a  percentage 
of  State  and  Federally  guaranteed  loans) 
or  such  other  percentage  of  the  aggregate 
amount  as  the  Corporation  in  its  sole 
discretion  determines  is  "actuarially 
soimd." 

The  statute  specifies  a  limited  form  of 
risk-based  premium  assessments:  25 
basis  points  for  nonaccrual  loans:  15 
basis  points  for  loans  in  accrual  status 
(excluding  certain  State  and  Federally 
guaranteed  loans);  and  a  very  modest 

firemium  for  government-guaranteed 
oans.  This  formula  was  designed  as  an 
incentive  for  the  Farm  Credit  System  to 
make  quality  loans  and  at  the  same  time 
build  the  Insurance  Fund  to  a  level  that 
Congress  believed  would  prevent  a 
default  on  a  System  debt  obligation.  The 
Insurance  Fimd  represents  the 
Corporation's  equity,  i.e.,  the  dlBisraDce 
between  its  total  assets  ($1,023  million 
as  of  yearend  1995)  and  its  total 
liabilities,  including  its  insurance 
obligations  ($121  million  as  of  yearend 
1995). 

While  (ingress  gave  the  Corporation 
the  discretion  to  reduce  the  premium 
assessments  before  reaching  the  secure 
base  amount  in  the  Farm  Credit  System 
Reform  Act  of  1996.  Pub.  L.  No.  104- 
105, 110  Stat.  162  (Feb.  10. 1996),  it  did 
not  alter  the  original  mandate  to  reach 
and  maintain  the  secure  base  amount.  In 
the  policy  statement,  the  Corporation 
concludes  that  under  these 
circumstances,  any  reduction  in 
premium  must  take  into  account  its 
impact  on  the  original  mandate. 

Neither  the  statute  nor  the  legislative 
history  provides  guidance  on  how  the 
(Corporation  is  to  balance  the 
Cx>ngressional  desire  to  reach  the  secure 
base  amount  wilhthe  new  discretionar)' 
authority.  Nor  does  the  legislative 
history  provide  guidance  as  to  the 
appropriate  timeframe  for  reaching  the 
secure  base  amount.  However,  it  is  clear 
from  the  legislative  history  creating  the 
Corporation  that  Congress  wos  focused 
on  assuring  that  the  taxpayer  would  not 
be  required  to  rescue  the  Farm  Credit 
System  again,  as  they  had  been  in  the 
mid-eighties.  Past  experience 
demonstrates  that  under  severe  stress, 
the  Farm  Credit  System  suffered  $4.6 
billion  in  losses  from  1985—1987  and 
had  to  borrow  SI. 3  billion  in  U.S. 
Treasury-guaranteed  bonds  to  assist 
institutions  experiencing  financial 
difficulty.  It  is  also  dear  that  Congress 
intended  that  the  Fund  be  built  in 
anticipation  of  potential  problems  in  tlie 
Farm  Credit  System  by  assessing  each 
insured  bank  until  the  Insurance  Fund 
reached  2  percent  of  outstanding 
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iniurod  debt  obligations.  Recently. 
Congress  reaffinned  the  importance  of 
the  Insurance  Fund's  protection  of 
investors  and  taxpayers  when  it 
provided  reserve  accounts  for  amounts 
above  Ihe'secure  base.  The  funds  in 
these  accounts  cannot  be  ttrfunded  to 
insured  bonks  until  8  years  ai^er  the 
Insurance  Fund  exceeds  the  secure  base 
amount  and  in  no  event  before  January 
1.  2005.  These  funds  will  provide  an 
additional  layer  of  insurance  protection. 

It  is  instructive  as  well  that  in  the 
eighties  financial  difficulties  in  the 
banking  industry  often  were 
unanticipated  as  early  as  2  years  prior 
to  failure.  Thus,  pushing  aoiievement  of 
the  secure  base  amount  off  too  for  in  the 
fijture  ignores  the  real  risks  that  exist  in 
lending  beyond  the  immediate  time 
horizon.  Also,  it  ignores  the  fact  that 
problems  in  agricultural  lending  tend  to 
hit  many  institutions  at  the  same  time. 
This  would  conflict  with  the 
Corporation's  duty  as  a  prudent  insurer 
to  consider  such  possibilities  for  the 
protection  of  the  Farm  Credit  System's 
investors.  Thus,  achieving  the  secure 
base  amount  quickly  while  the  Farm 
Credit  System  is  in  good  health  is 
important  because  it  would  be  difficult 
to  revert  to  the  statutory  assessment 
from  a  very  low  assessment  during 
times  of  financial  stress.  Substantially 
higher  assessments  then  could  result  in 
adverse  effiacts  on  bank  earnings  and 
capital  precisely  when  the  Farm  Credit 
System  could  least  afford  the  extra  cost 
Finally,  Congress  recognized  the 
importance  of  redressing  inequities  in 
initial  assessments  to  capitalize  the 
Farm  Credit  System  Financial 
Assistance  Corporation  (FAC)  when  it 
recently  authorized  rebates  to 
associations  that  paid  these  assessments 
from  the  Insurance  Fund,  totaling  $56 
million,  to  be  paid  8  years  after  the 
secure  base  amount  is  reached.  Defay  in 
reaching  the  secure  base  amount  due  to 
reduced  premiums  paid  by  the  bonks 
delays  resolution  of  this  issue. 

Congress  beUeved  that  the  premium 
assessment  system  should  incorporate  a 
higher  rate  for  nonaccruing  toons  to 
provide  an  incentive  to  control  risk- 
taking  while  at  the  same  time  covering 
the  long-term  costs  of  the  insurer's 
obligations  through  a  lower  premium 
assessment  on  loans  in  accrual  status. 
This  limited  form  of  risk-based 
premiums  provides  an  incentive  for 
sound  credit  extension  and 
administration. 

For  these  reasons,  the  policy 
statement  concludes  that,  while  the 
Corporation  may  reduce  premiums,  it 
should  continue  to  assess  sufficient 
premiums  to  reach  the  secure  base  in  a 
reasonable  time  period.  To  continue 


providing  on  incentive  to  control  risk- 
taking,  the  policy  statement  indicates 
that  the  Corporation  does  not  intend  to 
reduce  the  premium  on  loans  in 
nonaccrual  status.  In  determining 
whether  to  adjust  premiums  on  loans  in 
accrual  status,  the  Corporation  wiU 
consider  a  number  of  pertinent  factors 
including:  (1)  The  current  level  of  the 
Insurance  Fund  and  the  amount  and 
lime  needed  to  reach  the  secure  base 
amount;  (2)  the  condition  of  the  Farm 
Credit  System;  (3)  the  probability  and 
likely  amount  of  any  losses  to  the 
Insurance  Fund;  and  (4)  multiple 
scenarios  reflecting  the  impact  of  the 
potential  growth  on  the  time  frame 
required  to  achieve  the  saciue  base 
amount.  In  the  final  policy  statement, 
the  third  factor  has  been  modified  to 
make  it  clear  that  the  Board  will 
consider  asset  growth.  Assets  would 
include  investments  as  well  as  loons. 

Furthermore,  to  ensure  steady 
progress  towards  the  secure  base 
amount,  the  Corporation  has  decided  to 
establish  a  premium  floor,  as  described 
in  the  policy  statement.  Thus,  premiums 
on  loans  in  accrual  status  may  be 
reduced  below  the  statutory  rate  of  15 
basis  points  but  will  not  be  reduced 
below  the  premium  floor  until  the 
secure  base  amount  is  reached. 

Public  Coininenla 

The  policy  statement  was  published 
for  public  comment  in  the  Federal 
Ke^ater  on  April  17, 1996  (61  FR 
16788).  The  Corporation  received  48 
comment  letters,  all  from  Farm  Credit 
institutions  or  their  representatives. 
Most  of  the  letters  commend  the 
Corporation  for  addressing  this  issue  in 
an  expeditious  manner.  All  but  two  of 
the  comment  letters  are  supportive  of 
the  policy  statement. 

One  Form  Credit  bonk,  commenting 
for  a  borrower  association  as  well,  urged 
the  Board  to  take  a  diRerent  approach 
than  the  general  guidelines  listed  in  the 
policy  statement.  It  recommended  that 
the  Board  adopt  "more  definite  and 
concrete"  criteria  to  be  used  in  setting 
the  assessment  level,  and  it  would  leave 
full  discretion,  using  those  criteria,  to 
set  any  premium  level  from  IS  basis 
points  to  zero.  Also,  five  associations, 
commenting  together,  urged  the  Board 
not  to  set  a  premium  floor.  Another 
bank  was  generally  .supportive  of  the 
policy  statement,  but  suggested  a  5  basis 
point  premium  floor,  rather  than  the  7.5 
specified  in  the  policy  statement. 
Thirty-two  (32)  commenters  support  the 
premium  floor,  most  agreed  with  the 
Board  that  it  is  important  tolreach  the 
secure  base  amount  in  a  reasonable  time 
(this  includes  four  Farm  Credit  banks). 
After  considering  the  diverse  views 


provided  by  the  comments,  the  Board 
has  decided  to  finalize  the  policy 
statement  without  modifying  the  general 
guidelines  or  the  premium  floor. 

Two  commenters  sought  a 
clarification  concerning  premiums  on 
government-guaranteed  loans.  They 
suggested  that  the  policy  state  expressly 
that  premiums  on  guaranteed  loans  can 
be  decreased  to  zero  in  the  Board's 
discretion.  The  Board  agrees  that  it  has 
this  authority  and  it  has  added  a 
sentence  to  the  policy  to  make  that 
clear. 

Some  commentere  expressed  support 
for  leoving  the  premium  on  loans  in 
nonaccrual  status  at  25  basis  points. 
None  of  the  comments  recommended  a 
reduction.  The  final  policy  statement 
leaves  the  insurance  premium  for 
nonaccrual  loans  at  25  basis  points. 

One  Farm  Oedit  bank  understood  the 
policy  statement  to  leave  the  premium 
on  loans  in  nonaccrual  status  at  25  basis 
points  even  after  the  secure  base  is 
achieved,  and  indicated  it  would 
support  this  decision.  Another  sought  a 
clarification  on  this  issue  and  indicated 
its  belief  that  once  the  secure  base  is 
achieved  premiums  must  be  reduced  on 
nonaccrual  loans.  This  policy  statement 
only  deals  with  the  Corporation's 
discretionary  authority  to  reduce 
premiums  prior  to  the  Insurance  Fund 
reaching  the  secure  base.  Thus,  it  does 
not  address  the  issue  raised  by  these 
two  commenters. 

Five  associations,  commenting 
together,  encouraged  the  Board  not  to 
conaider  the  recently  authorized 
Financial  Assistance  Corporation 
repayment  as  s  factor  in  its 
deliberations.  One  bonk,  on  the  other 
hand,  expressed  its  belief  that  it  is  sn 
appropriate  consideration.  The  Board 
continues  to  believe,  as  it  states  above 
in  the  supplementary  information,  that 
delay  in  reaching  the  secure  base 
amount  due  to  reduced  premiums  also 
defays  the  Congressionally  authorized 
rebates. 

Forty-three  (43)  commenters  believe 
the.Board  should  exercise  its  discretion 
to  reduce  the  premiums.  In  many  of 
these  comments  the  inference  was  that 
a  reduction  would  have  no  adverse 
effect  on  the  Insurance  Fund.  Others 
stated  their  belief  that  there  would  be  no 
adverse  effect.  Four  commenters,  all 
associations,  recommended  that  the 
Board  leave  the  premiums  at  their 
present  level  until  the  secure  base 
amount  is  reached  (one  of  these 
indicated  that  the  institution  would 
benefit  from  the  FAC  repayment).  One 
commenter  supported  s  reduction  in  the 
premiums,  but  not  until  1997  so  that  the 
secure  base  could  be  reached  sooner  and 
then  an  even  more  meaningful 
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reduction  could  bo  enjoyed  by  all.  The 
Board  has  finalized  the  policy  statement 
and  it  is  conducting  its  first  semi-annual 
review,  using  the  criteria  set  out  in  the 
policy.  It  will  make  its  determination 
public  in  the  near  future. 

Fara  Credit  System  losuranoe  Ceniaratioa 
Policy  Statement  Conoeming  Adjualmeiils  to 
the  Insurance  Preminms 

BM-ll-Iin^-9«-02 

Effective  Date:  July  11, 1996. 
Effect  on  Previous  Action:  None. 

Sooia  of  Aulhorily:  Section  S.5S  oflhe 
Farm  Credit  Act  of  1971.  as  amended  (the 
Acl);12U.S.C2277a-«. 

Whereas,  section  5.52  of  the  Act 
established  the  Farm  Credit  System 
Insurance  Corporation  (Corporation)  to, 
among  other  things,  insure  the  timely 
payment  of  principal  and  interest  on 
Farm  Credit  System  obligations  (12 
U.S.C.  22770-1);  and 

Whereas,  section  5.55  of  the  Act 
mandates  that  the  Corporation  collect 
premiums  from  all  insured  Farm  Credit 
System  banks  until  the  Insurance  Fund 
reaches  the  secure  base  amount,  which 
is  defined  as  2  percent  of  the  aggregate 
outstanding  insured  obligations  of  all 
insured  banks  (excluding  a  percentage 
of  State  and  Federally  guaranteed  loans) 
or  such  other  percentage  of  the  aggregate 
amount  as  the  Corporation  determines  is 
actuarially  sound;  and 

Whereas,  the  Farm  Credit  System 
Reform  Act  of  1996,  Pub.  L.  No.  104- 
105, 110  Stat.  162  (Feb.  10, 1996). 
amended  section  5.55  of  the  Act  Lo 
permit  the  Corporation  to  exercise  its 
discretion  to  adiu.st  the  premium 
assessments  applied  to  all  insured  Farm 
Credit  System  banks  before  the 
Insurance  Fund  reaches  the  secure  bese 
amount; 

Whereas,  any  reduction  in  the 
premium  schedule  must  take  into 
account  its  impact  on  the  original 
mandate  to  reach  the  secure  liase 
amount.  Now  therefore,  the 
Corporation's  Board  of  Directors  (Board) 
adopts  the  following  policy  statement  to 
govern  adjustments  to  premiums  in 
response  lo  changing  conditions. 

"fhe  Board  will  review  the  premium 
assessment  schedule  at  least 
semiannually  in  order  to  determine 
whether  to  exercise  its  discretion  lo 
adjust  the  premium  assessments  in 
respon.se  to  changing  conditions.  The 
Board  may  reduce  the  premiums  when 
the  Farm  Credit  System  demonstrates 
good  health  and  sound  risk  management 
and  other  conditions  warrant,  and  raise 
premiums  to  the  statutory  level  if.  for 
example,  the  Insurance  Ftmd  suffers  a 
significant  loss  or  if  bank  capital  or 
collateral  decreases  significantly  before 
the  secure  base  amoimt  is  achieved. 


As  0  basis  for  its  decision  the  Board 
will  consider  the  following: 

1.  The  current  level  of  the  Insurance 
Fund  and  the  amount  of  money  and 
time  needed  to  reach  the  secure  base 
amount  in  light  of  potential  growth; 

2.  The  likelihood  and  probable 
amount  of  any  losses  lo  the  Insurance 
Fund; 

3.  The  overall  condition  of  the  Farm 
Credit  System,  including  the  level  and 
quality  of  capital,  earnings,  asset 
growth,  asset  quality,  loss  allowance 
levels,  asset  liability  management,  as 
well  as  the  collateral  ratios  of  the  8 
banks; 

4.  The  health  and  prospects  for  Uie 
agricultural  economy,  including  the 
potential  impact  of  governmental  farm 
policy  and  the  effect  of  the  globalization 
of  agriculture  on  opportunities  and 
competition  for  U.S.  producers;  end 

5.  The  risks  in  the  financial 
environment  that  may  cause  a  problem, 
even  when  there  is  no  imminent  threat, 
such  06  volatility  in  the  level  of  interest 
rates,  the  use  of  sophisticated 
investment  securities  and  derivative 
instruments,  and  increasing  competition 
from  non-System  financial  institutions. 

In  its  review  of  the  premium 
asses.sments.  the  Board  virill  consider 
multiple  scenarios  that  reflect  the 
impact  of  potential  growth  in  Farm 
Credit  System  debt  levels  on  the  time 
required  to  achieve  the  secure  base 
amount.  The  secure  base  amount  should 
be  achieved  while  the  Farm  Credit 
System  is  in  good  health  with  very  few    . 
problem  institutions.  Therefore,  the 
Board  will  not  reduce  the  premium 
below .7.5  basis  points  on  loans  in 
accrual  status  until  the  secure  base 
amount  is  achieved.  Thus,  the  premium 
on  loans  in  accroal  status  will  be  set 
between  7.5  basis  points  and  the 
statutory  rate  of  IS  basis  points.  The 
premium  on  guaranteed  loans  will  be 
set  between  zero  and  the  statutory  rate 
of  1.5  basis  points  for  Federal  and  3 
basis  points  for  state.  Furthermore,  the 
Board  will  not  reduce  the  premium  on 
loans  in  nonaccrual  status,  to  continue 
providing  an  incentive  for  sound  credit 
extension  and  administralion. 

Ailopleil  this  11th  ilnv  uf  |uly.  1996  by 
order  of  the  Corporation  Board. 

Dated:  luly  23. 1996. 
Floyd  Fithian, 

Secwtary  to  the  Board,  Farm  Qvdit  Syslem 
Insurance  Corpomtion. 
IFR  Doc  96-19170  Filed  7-26-96;  B:4S  ami 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Extended  Period  for  Public 
Commants  on  the  Federal  Emergency 
Management  Agency's  Notice  of  Intent 
to  Conduct  a  Strategic  Review  ol  its 
Radiological  Emergency  Preparedness 
Actlvttles 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  The  purpose  of  this  notioe  is 
lo  extend  the  time  period  for  public 
comments  on  FEMA's  Notice  of  Intent 
to  Conduct  a  Strategic  Review  of  its 
Radiological  Emergency  Preparedness 
(REP)  Activities,  published  in  the 
Federal  Register  on  July  8, 1996  (61  FR 
35732-35733). 

DATES:  Comments  bom  the  public  on 
this  review  of  the  REP  Program  are 
encouraged  and  invited  on  or  before 
October  28. 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel.  Federal 
Emergency  Management  Agency,  room 
840.  500  C  Street  SW..  Washington.  DC 
20472;  (facsimile)  (202)  646-4536. 
FOR  FURTHER  INFORMATION  CONTACT:  O. 
Megs  Hepler,  III,  Director,  Exorcises 
Division,  Preporedness,  Training,  and 
Exercises  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-2867. 
SUPPLBHENTARY  INFORMATION:  On  July  B. 
1996.  FEMA  published  in  the  Federal 
Register  a  notice  of  intent  to  conduct  a 
strategic  review  of  its  REP  activities  and 
requested  specific  suggestions  for 
accomplishing  this  review  by  August 
22.  1996.  In  response  to  requests  from 
REP  community  stakeholders,  this 
notice  extends  the  time  period  for 
public  comments  to  October  28. 1996. 

Dated:  luly  17. 1996. 
Kay  C  Cow. 

Associate  Director 0r  Preporedness.  Training, 
and  Exercises. 

IFR  Doc.  96-19193  Filed  7-26-96;  B:4Saffll 
BUMO  cooe  ins-ae-r 


FB>ERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Notice;  Announcing  an 
Open  Meeting  ol  the  Board 

TIME  AND  DATES:  IKM  p.m.  Thursday, 
August  1. 1996. 

PLACE:  Board  Room.  Second  Floor. 
Federal  Housing  Finance  Board.  1777  F 
Street.  N.W.,  Washington.  D.C.  20006. 
STATttS:  The  entire  meeting  will  be  open 
to  the  public. 
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MATTER  TO  BE  C0N8IDERE0  DUHNQ 

porhons  opbi  to  the  pueuc: 

•  Procedures  for  Rssolution  of  Outitanding 
Ryamirwtion  or  Supflrvisory  fssuM. 

CONTACT  PERSON  FOR  MORE  MF0RMATK3N: 

Elaine  L.  Baker,  Secielary  to  the  Board, 

(202)  408-2837. 

Bnice  A.  Mornuii, 

Chainnan. 

IFR  Doc  96-19370  Filed  7-2S-«t:  4:00  pinl 

muam  ooot  mm-r 


FEDERAL  MARmME  COMMSSKMI 

Swurtty  for  ttia  Protection  of  the 
Public  kideinnificatkin  of  Passengers 
for  Nonperformance  of  TransporMon; 
Notice  of  issuance  of  Certiflcate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Uw  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
S40,  as  amended: 

Cape  Cinaveral  Cruise  Line.  Inc.  end  Cape 
Canaveral  Cruise  Line  Tour  and  Travel, 
Inc.  101  George  King  Blvd.,  Cape 
Canaveral,  Florida  32920. 

Vessel:  DOLPHIN  IV 
Dated:  )uly  24. 1996. 

iMepiiCPoOdng. 

Secretary. 

IFR  Doc  96-19156  Filed  7-26-96:  8:45  am! 
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Security  for  the  Protection  of  tlie 
PuMic  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Oilier  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certlflcale  (Casualty) ' 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  CertiTicate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  se<:tion  2. 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  tlie  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  omended: 

Cape  CanavemI  Cruise  Line.  Inc.,  Ulysses 
Ouises,  Inc.  and  the  Kosnias  Shipping 
Group.  Inc.  101  George  King  Blvd..  Cape 
Canaveral.  Florida  3292a 

Vessel:  DOLPHIN  IV 


Dated:  July  24, 1996. 
loMphCPeUdag. 
Secretaty. 

IFR  Doc.  96-19157  Filed  7-25-96;  8:45  am! 
■LLMO  0001  sna-ei.* 

Security  tor  ttia  Protection  of  Uis 
PulMIc  Indemnification  of  Paasangera 
torttonparformance  of  Transportation; 
Notice  of  Issuance  of  Certiflcate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFK  part 
540,  as  amended: 

Princess  Cruises,  Inc.  Princess  Cruise  Lines, 
Inc  and  The  Peninsular  and  Oriental 
Steam  Navigation  Company,  10100  Santa 
Monica  Blvd..  Los  Angeles.  CA  90067. 

Vessels:  CROWN  PRINCESS,  REGAL 
PRINCESS,  SUN  PRINCESS 

Princess  Cruises,  Inc,  Princess  Cruises 
Liberia,  Inc  and  The  Peninsular  and 
Oriental  Steam  Navigation  Company, 
10100  Santa  Monica  Blvd.,  Los  Angeles, 
CA  90067 

Vessels:  FAIR  PRINCESS,  GOLDEN 
PRINCESS.  STAR  PRINCESS 

Princess  Cruises.  Inc,  P  &  O  Lines 
(Shipowners}  Limited  and  The  Peninsular 
and  Oriental  Steam  Navigation  Company, 
10100  Santa  Monica  Blvd.,  Los  Angeles. 
CA  90067. 

Vessels:  ISLAND  PRINCESS,  PAOnC 
PRINCISS.  ROYAL  PRINCESS.  SKY 
PRINCESS 
Dated:  )uly  24, 1996. 

loeeph  C  PoUdag, 

Secretary. 

(PR  Doc  96-19154  Filed  7-26-96:  8:45  ami 
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Security  for  ttie  Protection  of  tite 
Public  Rnanclal  Responsibility  To 
Meet  Ualiility  Incurred  for  Death  or 
injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  i.ssued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Princess  Cruises,  Inc.,  Princess  Cruise  Lines, 
Inc,  The  Peninsular  and  Oriental  Steam 


Navigation  Company  and  Astnunar  S.p.A.. 
10100  Santa  Monica  Blvd.,  Los  Angeles. 
CA  90067. 

Vessels:  CROWN  PRINCESS.  REGAL 
PRINCESS.  SUN  PRINCESS 

Princess  Cruises,  Inc.,  P  &  O  Lines 
(Shipowners)  Limited,  The  Peninsular  and 
Oriental  Steam  Navigation  Company  and 
Abbey  National  March  Leasing  (1)  Ltd., 
10100  Santa  Monica  Blvd..  Los  Angeles, 
CA  90067 

Vessels:  ISLAND  PRINCESS,  PRINCESS 
PACinC 

Princess  Cruises,  Inc,  Princess  Cruises 
Liberia,  Inc,  The  Peninsular  and  Oriental 
Steam  Navigation  Company  and  Birka 
Ouises  Limited,  10100  Santa  Monica 
Blvd.,  Los  Angeles.  CA  90067. 

Vessel:  GOLDEN  PRINCESS 

Princess  Cruises,  Inc.,  Princess  Cruises 
Liberia,  Inc..  and  The  Peninsular  and 
Oriental  Steam  Navigation  Company, 
10100  Santa  Monica  Blvd.,  Los  Angeles, 
CA  90067. 

Vessel:  FAIR  PRINCESS 

Princess  Cruises,  Inc.,  P  ft  O  Lines 
(Shipowners)  Limited,  The  Peninsular  and 
Oriental  Steam  Navigation  (Company  and 
Howill  Shipping  Ltd.,  10100  Santa  Monica 
Blvd.,  Los  Angeles,  CA  90067. 

Vessel:  ROYAL  PRINCESS 

Princess  Cruises,  Inc.,  P  &  O  Lines 
(Shipowners)  Limited  and  The  Peninsular 
and  Oriental  Steam  Navigation  Company. 
10100  Santa  Monica  Blvd.  Los  Angeles. 
CA  90067. 

Vessel:  SKY  PRINCESS 

Princess  Cruises,  Inc,  Princess  Cruises 
Liberia.  Inc..  The  Peninsular  and  Oriental 
Steam  Navigation  Compohy  and  Cosedia 
Marine,  Inc.,  10100  Santa  Monica  Blvd., 
Los  Angeles,  CA  90067. 

Vessel:  STAR  PRINCESS 
Dated:  luly  24. 1996. 

loaeph  C  PeUdng, 

Secretory. 

IFR  Doc  96-19155  Filed  7-26-96:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Submission  to  OMB  Under 
Delegated  Authority 

Background 

Notice  is  hereby  given  of  the  final 
-  approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Iteserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
S  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burden  on  the 
Public).  The  Federal  Iteserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 
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FOR  FURTHER  INFORMATK3N  CONTACT: 
Federal  Reserve  Board — Mary  M. 
McLaughlin,  Chief,  Financial  Imports 
Section,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829). 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Dorothea 
Thompson  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve         ^ 
System,  Washington,  DC  20551. 

OMB  Desk  Officer— Alexander  T. 
Hunt,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503  (202-395-7860). 

SUPPLaKNTARY  INFORMATION: 

General  Infiannation  and  Public 
Comment 

On  April  1, 1996,  the  Board 
announced  for  public  comment  a 
proposal  for  a  three-year  extension,  with 
levisions,  of  three  reports  commonly 
referred  to  as  the  "weekly  condition/ 
bank  credit"  reports:  (1)  the  "Weekly 
Report  of  Assets  and  Liabilities  for  Large 
Banks"  (FR  2416;  OMB  No.  7100-0075), 
(2)  the  "Weekly  Report  of  Selected 
Assets"  (FR  2644;  OMB  No.  7100-0075), 
and  (3)  the  "Weekly  Report  of  Assets 
and  Liabilities  for  Large  U.S.  Branches 
and  Agencies  of  Foreign  Banks"  (FR 
2069;  OMB  No.  7100-0030).  The 
comment  period  expired  on  May  31, 
1996.  The  Board  received  two  comment 
letters,  both  from  bank  holding 
companies,  one  addressing  both  the  FR 
2416  and  FR  2644  and  the  other 
addressing  only  the  FR  2416.  An 
overview  of  the  three  reports  and  of  the 
revisions  initially  proposed  for  each  is 
provided  below,  followed  by  a 
discussion  of  the  comments  that  were 
received  and  final  Board  action  on  each. 

Final  approval  under  OMB  delegated 
authority  of  the  revision  of  the  following 
reports: 

1 .  Report  Title:  Weekly  Report  of 
Assets  and  Liabilities  for  Large  Banks. 

Agency  Form  Number  FR  2416 

OMB  Control  Number.  7100-0075. 

Frequency:  Weekly. 

Reporters:  Large  U.S.  chartered 
commercial  banks. 

Annual  Reporting  Hours:  46,592. 

Estimated  Average  Hours  Per 
Response:  I^nge:  1  10  40.  Mean:  7.00. 
Median:  4.00. 

Number  of  Respondents:  128. 

Small  businesses  are  not  affected. 

General  Description  of  Report:  This 
information  collection  is  voluntary  (12 
U.S.C  SS  225(a)  and  248(a)(Z))  and  is 
given  confidential  treatment  (5  U.S.C. 
§  552(b)(4)). 


Effective  Date:  Data  as  of  Wednesday. 
October  2, 1996. 

2.  Report  title:  Weekly  Report  of 
Selected  Assets. 

Agency  Form  Number:  FR  2644. 

OMB  Control  Number  7100-0075. 

Frequency:  Weekly. 

Reporters:  U.S.  chartered  commercial 
banks. 

Annual  Reporting  Hours:  47,476. 

Estimated  Average  Hours  Per 
Response:  Range:  0.125  to  3.  Mean:  0.83. 
Median:  0.75. 

Number  of  Respondents:  1,100. 

Small  businesses  are  affected. 

General  Description  of  Report:  This 
information  collection  is  voluntary  (12 
U.S.C.  S$  22S(a)  and  248(a)(2))  and  is 
given  confidential  treatment  (5  U.S.C. 
S  552(b)(4)). 

Effective  Date:  Data  as  of  Wednesday, 
October  2, 1996. 

3.  Report  Title:  Weekly  Report  of 
Assets  and  Liabilities  for  Large  U.S. 
Branches  and  Agencies  of  Foreign 
Banks. 

Agency  Form  Number:  FR  2069. 

OMB  Control  Number  7100-0030. 

Frequency:  Weekly. 

Reporters:  U.S.  branches  and  agencies 
of  foreign  (non-U.S.)  banks. 

Annuo/  Reporting  Hours:  27,269. 

Estimated  Average  Hours  Per 
Response:  Hanga:  4  to  8.  Mean:  5.70. 
Median:  5.00. 

Number  of  Respondents:  92. 

Small  businesses  are  not  affected. 

General  Description  of  Report:  This 
Information  collection  is  voluntary  (12 
U.S.C.  S  3105(b)(2))  and  is  given 
confidential  treatment  (5  U.S.C. 
§  552(b)(4)). 

Effective  Date:  Data  as  of  Wednesday, 
October  2, 1996. 

Overview 

The  "Weekly  Report  of  Assets  and 
Liabilities  for  Large  Banks"  (FR  2416)  is 
a  detailed  balance  sheet  report  that  is 
collected  as  of  each  Wednesday  from 
about  160  large  U.S.  commercial  banks. 
The  "Weekly  Report  of  Selected  Assets" 
(FR  2644)  is  a  considerably  less  detailed 
report  that  is  collected  as  of  each 
Wednesday  from  a  stratified  sample  of 
about  1,100  smaller  U.S.  commercial 
banks.  'The  "Weekly  Report  of  Assets 
and  Liabilities  for  Large  U.S.  Branches 
and  Agencies  of  Foreign  Banks"  (FR 
2069)  is  a  balance  sheet  report  that  is 
collected  as  of  each  Wednesday  from  a 
sample  of  about  68  institutions. 

These  three  reports  are  mainstays  of 
the  Federal  Reserve's  reporting  system 
from  which  data  for  analysis  of  current 
banking  developments  are  derived.  The 
FR  2416  is  used  on  a  stand-alone  basis 
as  the  "large  domestic  bank  series."  All 
three  reports,  together  with  data  from 


other  sources,  are  used  for  constructing 
weekly  estimates  of  bank  credit,  of 
sources  and  uses  of  bank  funds,  and  of 
a  balance  sheet  for  the  banking  system 
as  a  whole.  These  series  are  used  in 
estimating  the  banking  sector  of  the 
Flow  of  Funds  Accounts  and  bank 
components  of  domestic  nonfinancial 
debt,  a  variable  monitored  by  the 
Federal  Open  Market  Committee 
(FOMC). 

The  Federal  Reserve  publishes  the 
data  in  aggregate  form  in  two  statistical 
releases  that  are  followed  closely  by 
other  government  agencies,  the  banking 
industry,  the  financial  press,  and  other 
users.  These  are  the  weekly  H.8,  "Assets 
and  Liabilities  of  Commercial  Banks  in 
the  United  States"  (which  provides  a 
balance  sheet  for  the  banking  industry 
as  a  whole),  and  the  H.4.2,  "Weekly 
Consolidated  Condition  Report  of  Laige 
Commercial  Banks  in  the  United  States" 
(which  provides  aggregates  both  for 
large  commercial  banks  and  for  large 
U.S.  branches  and  agencies  of  foreign 
banks). 

Revisions  to  FK  2416  Under  Initial 
Proposal 

Item  set.  A  substantial  reduction  was 
proposed  in  the  number  of  items 
collected  on  the  FR  2416.  eighteen  items 
on  a  gross  basis  and  nine  items  on  a  net 
basis.  The  proposed  reduction  in  items 
reflected  an  earlier  reassessment,  carried 
out  in  connection  with  a  consolidation 
of  three  published  bank  credit  releases 
into  one,  about  the  degree  of  balance 
sheet  detail  necessary  to  understand  key 
developments  in  bank  credit  and  bank 
funding  activities.  The  proposed 
reduction  in  items  also  reflected  the 
Federal  Reserve's  judgment  that  some  of 
the  deposit  ownership  detail  collected, 
in  part  for  purposes  of  constructing  the 
monetary  aggregates,  could  be 
adequately  replaced  with  information 
available  on  the  quarterly  tieport  of 
Condition  (CaU  Report)  (FFIEC  031-034; 
OMB  No.  7100-0036).  Three  items 
proposed  to  be  added  to  the  FR  2416 
resulted  from  two  changes  to  regulatory 
reporting,  beginning  with  the  March 
1994  Call  Report,  each  of  which  was 
made  to  comply  with  new  accounting 
standards.  The  first  caused  a  substantial 
part  of  bank  securities  holdings  outside 
trading  accounis  to  be  marked  to 
market,  and  the  second  resulted  in 
banks  reporting  seporate  values  for 
revaluation  gains  and  losses  on  off- 
.balance-sheet  contracts,  rather  than  a 
single  net  figure.  Another  item,  trading 
liabilities,  also  was  added  to  maintain 
consistency  with  the  Call  Report,  to 
which  this  item  was  added  since  the  last 
time  the  FR  2416  went  through  the 
clearance  process.  Items  also  were 
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proposed  to  monitor  banks'  activltlas  In 
the  moitgaee-backed  securities  and 
cominercial  real  estate  markets  and  to 
measure  more  accurately  their 
nondeposit  funding  activities.  A  new 
item  on  large  time  deposits  held  as 
assets  by  the  reporting  bank  was 
proposed  as  an  aid  in  the  construction 
of  the  monetary  aggregates. 

Reporting  poneMJnder  the  initial 
proposal,  FR  2416  panel  revisions 
would  continue  to  be  guided  by  the 
"flexible"  approach  developed  in  1988 
in  order  to  avoid  widespread 
disruptions.  A  generaJ  cutoff  applied  to 
total  domestic  assets  would  continue  to 
be  used  for  panel  selection  in  order  to 
provide  coverage  of  a  little  more  than  50 
percent  of  total  assets  in  U.S.  ofBcea  of 
U.S.-chartered  conunerdal  banks. 
TaUag  into  account  growth  in  the 
banking  system  as  well  as  other  hctors, 
the  current  cutoff  of  $3.5  billion,  which 
was  established  in  1990,  would  be 
raised  to  $6.0  billion.  However,  only 
thoae  nonrepoiters  whose  growth  places 
them  well  above  the  new  cutoff  would 
be  added.  Conversely,  some  current 
respondents  slightly  below  the  new 
cutoff  would  be  retained,  in  some  cases 
to  provide  adequate  regional  coverage 
and  in  other  cases  to  minimize  the 
disruptions  caused  by  dropping  and 
then  reinstating  respondents  (those  with 
assets  near  the  cutoff)  ^m  one  panel 
revision  to  the  next.  Under  this 
approach,  118  existing  reporters  would 
be  retained.  21  would  be  dropped,  and 
10  new  Importers  would  be  added,  for  a 
net  reduction  of  7  in  the  actual  panel 
size. 

Piopil»«il  Rsviaiaaa  lo  FR  2644 

The  proposal  increased  the  item  count 
for  the  FR  2644  by  two,  allowing  the 
collection  of  additional  information 
hom  smaller  banks  on  their  presence  in 
the  mortgage  securities  market  and  on 
their  nondeposit  funding  activities, 
consistent  with  two  of  the  proposed 
changes  for  the  FR  2416.  Also,  a  minor 
definitional  change  was  proposed  lo  two 
items  to  bring  them  into  line  with  the 
FR  2416  and  the  Call  Report.  Proposed 
panel  changes  reflected  switches 
between  the  FR  2416  and  FR  2644 
panels  based  on  changes  in  relative  size 
since  the  last  report  renewal. 

Proposed  Revisiaas  to  FR  2069 

Consistent  with  the  approach  taken 
for  the  FR  2416,  some  asset  and  deposit 
liability  items  collected  on  the  FR  2069 
were  proposed  to  be  consolidated, 
resulting  in  a  gross  reduction  of  five 
items.  At  the  same  time,  six  additional 
items  were  proposed,  resulting  in  an 
overall  net  addition  of  one  item.  Two  of 
the  new  items  were  necessitated  by  the 


addition  to  the  branch  and  agency  Call 
Report  (FFIEC  002;  OMB  No.  7100- 
0032)  of  a  separate  item  for  trading 
account  securities  and  need  to  continue 
classifying  banks'  securities  holdings 
between  U.S.  Government  and  other.  As 
with  the  FR  2416,  an  item  for  trading 
liabilities  also  was  added  in  order  to  be 
consistent  with  the  branch  and  agency 
Call  Report.  Again  consistent  with  the 
FR  2416,  the  proposal  added  items  to 
measure  gross  revaluation  gains  and 
gross  revaluation  losses  on  off-balance- 
sheet  contracts.  The  sixth  new  item, 
which  also  paralleled  the  treatment  of 
the  FR  2416,  added  an  item  on  large 
time  deposits  held  as  assets  by  the 
reporting  bank,  as  an  aid  in  the 
construction  of  the  monetary  aggregates. 
To  strengthen  the  weekly  estimates  of 
balance  sheet  data  for  branches  and 
agencies,  it  was  proposed  that  the 
existing  panel  of  67  reporters  be 
expanded  to  add  24  institutions  having 
mainly  European  parent  banks. 
Branches  and  agencies  having  European 
parents  are  significantly 
underrepresanted  in  the  current  sample. 

ImplemeBtadan  Date  - 

It  was  proposed  that  the  revised  series 
be  implemented  as  of  October  2, 1996, 
the  first  Wednesday  after  the  September 
Call  Report  date  (September  30, 1996). 

Public  ( 


Two  comment  letters  were  received, 
one  addressing  both  the  FR  2416  and  FR 
2644  and  the  other  addressing  only  the 
FR  2416.  No  comments  were  received 
on  the  FR  2069. 

LoonSchadole  ' 

The  commentator  addressing  both  the 
FR  2416  and  FR  2644  noted  that  the 
difficulty  in  preparing  both  these 
reports  results  from  reporting  detailed 
loan  data  according  to  regulatory 
classifications,  which  differ 
significantly  fit>m  SEC  classifications 
and  from  banks'  own  internal  reporting 
classifications.  The  commentator 
suggests  that  reporting  burden  coifid  be 
reduced  substantially  if  detailed  loan 
data  could  be  reported  on  both  the  FR 
2416  and  the  FR  2644  according  to  SEC 
Guide  3  classifications  or  to  banks'  own 
internal  reporting  classifications. 

With  respect  lo  banks'  own  individual 
internal  classifications,  the  Federal 
Reserve  needs  data  reported  under 
standard  definitiona  by  all  banks  in 
order  to  construct  meaningful 
aggregates.  It  would  be  difficult,  if  not 
impossible,  to  construct  meaningful 
aggregates  from  individual  bank  data 
reported  according  to  what  likely  would 
be  a  variety  of  definitioiu  and 
classifications. 


With  respect  to  SEC  loan 
classlficationa,  these  are  broader  than 
what  is  now  collected  on  the  FR  2416. 
For  example,  domestic  commercial  and 
industrial  loans,  loans  lo  financial 
institutions,  and  agricultural  loans  are 
included  in  a  single  loan  category.  Such 
a  broad  aKregation  on  the  FR  2416 
would  make  it  impossible  to  track 
borrowing  by  the  commercial  and 
industrial  sector  and  the  agricultural 
sector  separately.  It  would  also  make  it 
impossible  to  construct  estimates  of 
lending  by  the  banking  system  to 
nonbanks,  since  Inteihank  lending 
would  be  unobservable. 

In  the  longer  run,  however,  the 
Federal  Reserve  will  continue  to  explore 
possible  changes  to  the  loan  schedule 
that  could  reduce  respondent  burden 
and  yet  still  meet  the  Federal  Reserve's 
data  needs. 

This  commentator  noted  that  other 
than  the  loan  detail,  all  other  items 
reported  on  the  FR  2416  and  FR  2644 
ore  readily  available  and  cause  no 
significant  reporting  burden. 

The  second  commentator  made  a 
number  of  suggestions  regarding  the  FR 
2416,  some  of  a  more  general  nature  and 
others  addressing  specific  data  items. 

Elimination  of  the  FR  Z416 

The  commentator  recommended 
elimination  of  the  FR  2416,  noting  that 
filing  this  report  is  a  significant 
reporting  burden  and  places  reporting 
banks  at  a  disadvantage  compared  lo 
nonbank  competitors.  In  Ught  of  this 
competitive  disadvantage,  the 
commentator  urged  the  Board  to 
consider  elimination  of  this  report,  or,  at 
a  minimum,  reduce  the  level  of  data 
captured  and  the  frequency  of  reporting. 

Given  the  uses  cited  above,  the 
Federal  Reserve  believes  that  the  FR 
2416  should  continue  to  be  collected, 
and  at  the  current  weekly  frequency. 
Because  commercial  banks  play  a 
pivotal  role  in  the  transmission  of 
monetary  policy,  the  Federal  Reserve 
System  requires  high-frequency  data 
from  which  a  balance  sheet  for  the 
whole  banking  system  can  be 
constructed.  The  FR  2416  provides 
these  data  for  large  domestically 
chartered  commercial  banks.  Sufficient 
detail  must  be  available  to  track  the 
major  components  of  bank  credit  and 
the  broad  outlines  of  bank  funding. 

At  the  same  time,  in  response  to  this 
commentator,  in  addition  to  the  18 
existing  items  already  proposed  for 
deletion,  two  of  the  proposed  items  will 
be  dropped:  "Loans  to  other  nonbank 
financial  institutions"  and  "large  time 
deposits  held  as  assets."  Petailed 
discussion  is  provided  below.) 
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RAPASAAP  Difiarancaa 

This  commentator  also  noted  that  the 
federal  banking  agencies  are  in  the 
process  of  implementing  changes  to 
adopt  generally  accepted  accounting 
principles  (GAAP)  for  the  Call  Report. 
The  commentator  further  states  that  the 
proposed  changes  to  the  FR  2416 
"would  maintain  GAAP/RAP  reporting 
differences  and  would  require 
additional  information  that  differs  from 
GAAP,  from  current  RAP  reporting 
requirements  (in  some  cases)  and  from 
the  information  used  to  manage  (the 
bank's]  business." 

The  Federal  Reserve  paints  out  that, 
under  current  practice,  the  FR  2416  is 
tied  directly  to  the  Call  Report.  Indeed, 
a  number  of  changes  proposed  for  the 
FR  2416  were  made  in  response  to 
changes  already  made  to  the  Call 
Report.  When  GAAP  is  adopted  for  the 
Call  Report,  currently  sclieauled  for 
March  1997,  corresponding  changes  will 
be  made  as  appropriate  to  the  FR  2416. 

Interstate  Banking 

The  commentator  believes  the  Board 
should  consider  the  impact  of  interstate 
banking  in  developing  reporting 
requirements.  The  commenting  bank 
manages  its  business  by  line  of  business 
rather  tlian  by  legal  entity,  and  thus  uses 
information  internally  by  line  of 
business. 

The  Federal  Reserve  has  a  number  of 
efforts  underway  to  develop  plans  for 
account  structures  and  other  operational 
processes  in  a  full  interstate  banking 
environment.  Reporting  requirements 
also  are  being  studied.  These  efforts  will 
continue  as  experience  is  gained  with 
developments  in  a  full  interstate 
banking  environment. 

Revaluation  Cains  and  Loaseo 

In  response  to  a  decision  by  the 
Financial  Accounting  Standards  Board, 
since  1994  banlu  have  included 
'revaluation  gains  and  losses  on  off- 
balance-sheet  derivative  positions  on 
the  asset  and  liability  sides  of  their 
balance  sheets,  respectively.  Prior  to 
1994,  only  the  net  of  these  positions — 
a  much  smaller  number — was  reported 
on  banks'  balance  sheets.  As  a  result  of 
the  1994  change,  the  item  on  the  FR 
2416  that  includes  revaluation  gains, 
"other  trading  account  as.sets"  (new 
Item  2.b).  has  become  much  more 
volatile.  Since  this  volatility  is 
unrelated  to  banks'  extension  of  ctedit, 
its  presence  distorts  the  bank  credit  data 
as  well  as  banks'  apparent  funding 
needs.  For  this  reason,  the  initial 
proposal  called  for  banks  to  report  the 
revaluation  gains  component  of  "other 
trading  account  assets"  as  a  memo  item 


(new  Item  M.2).  Similarly,  the  value  for 
revaluation  losses  already  included  in 
"trading  liabihties"  would  be  reported 
as  new  Item  M.6. 

The  commentator  has  suggested  that 
reporting  revaluation  gains  and  losses 
only  for  the  domestic  side  of  the  bank 
would  be  misleading  because  the  bank's 
off-balance-sheet  position  is  best 
understood  for  the  entire  bank.  Th^ 
commentator  also  indicated  that 
reported  measures  of  revaluation  gains 
and  losses  could  not  be  given  the  same 
attention  on  a  weekly  basis  as  they  are 
for  purposes  of  completing  the  quarterly 
Call  Report.  Regarding  the  first  point, 
the  Federal  Reserve  had  proposed 
collecting  these  items  not  to  monitor  the 
off-balance-sheet  activities  of 
respondent  banks,  but  in  order  to  adjust 
their  reported  domestic  balance  sheets 
for  the  impact  of  revaluation  gains  and 


Concerning  the  second  point,  the 
Federal  Reserve  recognizes  that  different 
respondent  banks  will  mark  to  market 
their  off-balance-sheet  positions  at 
different  frequencies,  perhaps  less  often 
than  weekly.  Indeed,  the  initial  proposal 
document  and  the  draft  reporting 
instructions  both  stated  that  banks  that 
revalue  less  6w)uently  than  weekly 
would  report  each  week  the  most  recent 
value  for  net  unrealized  gains  or  losses. 
When  a  new  value  becomes  available, 
that  value  would  then  be  reported.  As 
noted  above,  the  Board's  purpose  for 
collecting  these  memo  items  is  to  adjust 
the  balance  sheet  for  their  values 
already  reported  on  it.  This  purpose  is 
fully  served  even  if  the  values  contained 
in  Items  M.2  and  M,6,  and  on  ttie 
balance  sheet  itself,  are  marked  to 
market  less  than  weekly.  The  Federal 
Reserve  believes  tliat  the  bank  credit 
and  bank  balance  sheet  data  can  be 
much  better  understood  if  this 
information  on  banks'  off-balance-sheet 
activities  is  reported  separately  as 
initially  proposed.  To  highlight  that 
revaluation  at  a  frequency  less  than 
weekly  is  fully  acceptable  for  Items  M.2 
and  M.6  (and  also  for  Item  M.7),  a  note 
will  be  added  to  the  FR  2416  reporting 
form  itself.  A  similar  note  will  be  added 
to  the  FR  2069  form,  which  also  collects 
revaluation  gains  and  losses. 

Federal  Funds  Sold  and  Securities 
Purchased  Under  Agreements  lo  Resell 

Under  the  initial  proposal,  the 
reporting  of  "federal  hinds  sold  and 
securities  purchased  under  agieements 
to  resell"  (FF/RPs)  would  continue  to  be 
disaggregated  into  the  three  current 
customer  groups:  (1)  Other  banks,  (2) 
nonbank  brokers  and  dealers  in 
securities,  and  (3)  other.  The 
commentator  noted  that  infbnnation 


about  counterparties  is  not  used 
internally  for  any  other  purpose.  Tliis 
commentator  also  noted  that  these 
position.^  would  be  reported  on  a  net 
basis  [if  certain  conditions  are  met) 
under  GAAP,  but  that  they  must  be 
reported  gross  on  the  FR  2416  because 
it  is  governed  by  RAP. 

Regarding  the  first  point,  the  PMenI 
Reserve  has  collected  the  current 
disaggregation  of  FF/RPs  since  1969. 
This  disaggregation  continues  to  be 
necessary  to  isolate  FF/RF  loans  to 
banks  in  order  to  measure  the  amotmt 
of  credit  banlcs  are  providing  lo 
nonbanks.  (Other  interbank  loans  are 
broken  out  for  the  same  reason.)  FF/RP    ■ 
loans  to  nonbank  securities  dealers  are 
combined  with  other  loans  to  nonbank 
security  dealers  to  provide  a  measure  of 
credit  supplied  by  banks  to  this 
important  sector  of  tiie  financial 
economy.  Lending  to  nonbank  brokeis 
and  dealers  is  substantial  and  volatile. 

As  for  the  second  point,  as  noted 
earlier,  the  FR  2416  follows  the  Call 
Report  with  respect  to  RAP  as  opposed 
lo  GAAP  reporting.  When  GAAP  is 
adopted  for  the  Call  Report,  it  also  will 
be  adopted  for  the  FR  2416. 

Loans  Secnred  by  Conunardal  Real 
EsUte 

Under  the  initial  proposal,  loans 
secured  by  commercial  reel  estate 
would  be  collected  separately  fi^m 
other  loans  that  are  secured  by  real 
estate.  Commercial  real  estate  loans  are 
also  collected  separately  on  the  Call 
Report,  albeit  in  more  disaggregated 
form  than  proposed  for  the  FR  2416. 
The  commentator  has  objected  that  this 
FR  2416  proposal  could  provide  a 
misleading  picture  of  the  bank's 
exposure  within  the  real  estate  loan 
market. 

However,  the  Federal  Reserve's 
purpose  of  collecting  this  information 
on  the  weekly  FR  2416  is  not  lo  assess 
a  particular  bank's  exposure  lo  any 
market.  Rather,  this  item  is  sought  in 
order  lo  have  available  a  timely  measure 
of  the  banking  system's  lending  lo  the 
commercial  real  estate  sector.  From  time 
to  time — the  early  19905  provide  a 
prime  example — the  commercial  real 
estate  market  and  the  credit  provided  to 
it  become  a  matter  of  intense  interest  to 
policy  makers,  one  that  has  been 
impossible  to  meet  satisfactorily  only 
with  quarterly  Call  Report  data.  For 
these  reasons,  loans  secured  by 
commercial  real  estate  will  be  collected 
separately  as  originally  proposed. 
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Loans  to  Noabaok  Depontofy 
InKitutions  and  Otiwr  Financial 
budtutioBS 

The  cuiTBOl  veraioa  of  the  FR  2416 
coUects  an  item  on  "loans  to  nonbonk 
depoaitory  institutions  and  otlier 
financial  institutions"  (these  are  mainly 
Ihrifl  institutions,  mortgage  companies, 
life  insurance  companies,  and  finance 
companies).  Under  the  initial  proposal, 
this  item  was  retained  (Item  5.0.(2)  on 
the  revised  form).  This  item  is  one  of 
very  few  on  the  FR  2416  that  difieis 
from  the  Call  Report,  which  contains  a 
separate  item  for  loans  to  thrift 
institutions  but  places  loans  to  other 
nonbank  financial  institutions  in  the 
"all  other"  loan  category.  The 
commentator  noted  Qiat  this  difference 
in  reporting  treatment  between  the  FR 
2416  and  the  Call  Report  is  quite 
burdensome. 

This  difference  between  the  Call 
Report  and  the  FR  2416  began  in  1984 
as  a  result  of  changes  at  that  time  to  the 
Call  Report  that  grouped  loaiu  to  all 
nonbank  financial  institutions — other 
than  thrifts — with  "all  other"  loans.  At 
that  time,  total  loans  to  all  nonbank 
financial  institutions  was  deemed  to  be 
a  useful  component  for  analysis  of  bank 
credit,  and  such  a  total  was  retained  on 
the  FR  2416.  The  Federal  Reserve  has 
found  the  information  contained  in  this 
category  useful.  For  example,  it  was  the 
only  timely  indication  of  bank  lending 
to  this  sector  in  the  early  1990s  when 
many  nonbank  financial  institutions 
were  undergoing  financial  stress.  More 
recently,  however,  these  loans  have 
been  of  less  interest,  and.  in  these 
circumstances,  they  do  not  seem  to 
merit  an  exception  to  the  Federal 
Reserve's  principle  that  the  FR  2416  be, 
as  far  as  possible,  in  conformity  with  the 
Call  Report.  Therefore,  the  item  "loans 
to  other  nonbank  financial  institutions" 
will  be  dropped  as  a  separate  item  and 
instead  will  be  included  in  the  "all 
other"  loan  category. 


'  The  same  change  would  be  mads  to 
tbs  FR  2069.  Item  S.c,  "Loans  to  other 
depository  institutions  in  the  U.S.  and 
to  otlier  fioandnl  institutions"  will  be 
dropped  as  a  separate  item  and  iiutead 
will  be  included  in  the  "all  other  loan" 
category. 

Large  Time  Dapoails  Held  as  AiaeU 

Under  the  initial  proposal,  an  item 
was  added  to  the  FR  2416  to  measure 
banks'  holdings  of  other  banks'  large 
time  deposits.  The  commentator  noted 
that  this  information  is  not  requested  by 
any  other  internal  or  external  party  and 
that  the  information  is  not  readily 
available  and,  consequently,  would 
have  to  be  developed  with  a  separate 
reporting  mechanism.  The  item  was 
propoaed  to  be  added  to  the  FR  2416 
because  it  would  aid  in  the  construction 
of  the  monetary  aggregate  M3.  M3 
includes  all  bank  deposit  liabilities 
other  than  those  due  to  other  banks  and 
the  U.S.  government.  Because  large  time 
deposits  may  be  negotiable,  netting  of 
bank  holdings  of  large  time  deposits  is 
better  done  with  asset  rather  than 
hability  measures.  Currently,  this  is 
done  using  data  from  the  Call  Report. 
The  piupose  of  the  proposed  addition  of 
large  time  deposit  assets  to  the  FR  2416 
was  to  get  more  timely  measures  of  this 
item  for  purposes  of  constructing 
weekly  estimates  of  M3.  However, 
although  the  availability  of  weekly  data 
would  improve  weekly  estimates  of  M3. 
given  the  substantial  additional 
reporting  burden  this  item  apparently 
would  put  on  respondents,  the  Federal 
Reserve  now  believes  that  the  cost  of 
collecting  this  item  likely  would  exceed 
its  benefit.  Therefore,  this  item  will  not 
be  added  to  the  FR  2416.  For  these 
reasons,  the  proposal  to  add  large  time 
deposit  assets  to  the  FR  2069  also  would 
be  dropped.  Instead,  the  required 
netting  will  continue  to  be  done  using 
Call  Report  data. 


Bomnnngs  Breakdowna 

The  initial  proposal  disaggregated  the 
borrowings  item  on  the  FR  2416  into 
two  components:  (1)  BoiTowings  from 
commercial  banks  in  the  United  States 
and  (2)  borrowings  bam  all  others.  The 
commentator  has  noted  that  this 
information  is  not  used  internally  and  is 
not  requested  for  any  other  purpose. 
The  commentator  also  noted  that  the 
bank's  nonbank  competitors  are  not 
required  to  monitor  and  maintain  this 
type  of  information.  This  commentator 
noted  as  well  that  the  information 
requested  is  similar  to  that  currently 
reported  on  the  FR  2415,  "Report  of 
Selected  Borrowings." 

The  Federal  Reserve  had  proposed 
this  breakdown  on  the  FR  2416  to 
improve  its  estimates  of  bank  financing 
fiom  outside  the  banking  system.  The 
Board  staff  currently  uses  the  FR  2415 
for  this  purpose,  but  has  found  it 
inadequate  to  accurately  measure  bank 
veraus  nonbank  borrowing  because  the 
FR  2415  deals  with  only  a  part  of 
borrowing.  In  view  of  the  need  to 
properly  analyze  bank  funding  patterns, 
an  exercise  that  is  part  of  efforts  to 
explain  bank  deposit  and,  therefore, 
money  supply  behavior,  the  Federal 
Reserve  continues  to  believe  that  the 
requested  split  in  borrowings  is  merited. 

Estimate*  of  Respondent  Burden 

Burden  estimates  are  based  on 
information  obtained  by  the  Reserve 
Banks  from  samples  of  respondents  as 
well  as  on  information  from  the  two 
public  commentatore.  The  following 
table  summarizes  individual  respondent 
information  on  the  number  of  hours 
needed  to  prepare  both  the  currant 
version  and  the  initially  proposed 
revised  version  of  these  reports  each 
week. 

BILLMO  COOE  •»»«-» 


Houfs  pef  weelt  to  conipleie  repofi 


Ranoe 


Mean 


Median 


Cuffeni      Proposed      Curteni      Prooosed     Cutrem      Pnicosed 


FR2416 


1  ta32 


1  10  40 


6i0 


7.00 


4.00 


4.00 


FR2644  0.125  b  2    0.12Sto3     0.75  0J3  0.75         0.75 

FR2069  3107  4108  SjOO  5.70  Si»         5.00 


Federal  Register  /  Vol.  61.  No.  146  /  Monday,  July  29,  1996  /  Notices 


39461 


aUMO  OOM  •11»«1-C 

Even  though  the  initial  proposal 
resulted  in  a  net  reduction  in  the 
numher  of  data  items  for  the  FR  2416 
and  a  net  addition  of  only  one  item  for 
the  FR  2069,  a  number  of  respondents 
believed  that  burden  associated  with  the 
proposed  additional  items  more  than 
outweighed  burden  reductions  accruing 
from  the  item  deletions.  The  average 
burden  associated  with  the  final 
versions  of  the  two  reports  should  be 
somewhat  less  than  shown  above, 
however,  since  two  of  the  more 
burdensome  items  initially  proposed 
(one  existing  and  one  new)  have  now 
been  delelerf.  Nevertheless,  the  mean 
values  from  the  above  table  were  used 
for  the  "estimated  average  hours  per 
response"  shown  earlier  in  this 
doctunent. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  July  23, 1996. 
William  W.  Wiles. 
Secretary  of  the  Board. 
IFR  Doc.  96-19164  Filed  7-26-96:  8:45aml 
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Fonnations  of.  Acquisitions  by,  and 
Mergefs  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  e(  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  andjionbanldne  companies 
owned  by  the  hank  holding  company, 
including  the  companies  listed  below. 

The  application  listed  below,  as  well 
as  other  related  fiUngs  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  eSects,  such  as  undue 


concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  Fact  that  are  in  dispute, 
summarizing  the  evidence  (hat  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  22,  1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Lakes  Region  Bancorp,  Inc., 
Baimockbum,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Anchor 
Bank.  Third  Lake,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  23,1996. 
Jennifisr  J.  Johnson 
Deputy  Secretary  of  the  Board 
IFR  Doc.  96-19166  Filed  7-26-96:  8:4S  ami 
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Notice  of  Proposals  to  Engage  In 
Permissible  Nontwnking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
given  notice  under  section  4  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843) 
(BHC  Act)  and  Regulation  Y,  (12 

CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §225.25  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

The  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  jwrsons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 


BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  comjwtition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  piesentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  12. 1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  |r..  Senior 
Vice  I'resident)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

J.  FS-M  Bancorp.  Frederick,  Maryland: 
to  acquire  Home  Federal  Corporation. 
Hagerstown,  Maryland,  and  thereby 
indirectly  acquire  Home  Federal 
Savings  Bank,  Hagerstown,  Maryland, 
and  thereby  engage  in  operating  a 
savings  association:  selling  credit  life 
and  health  insurance  in  connection  with 
extensions  of  credit  by  affiliates: 
providing  securities  brokerage  services 
related  to  buying  and  selUng  securities 
solely  as  agent  for  the  account  of 
customers,  in  combination  with 
investment  advisory  services,  pursuant 
to  §  225.25(b)(8)(i),  (9),  and  (lS)(ii)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  23. 1996. 
fenniftr  J.  fohnson 
Deputy  Secretary  of  the  Board 
IFR  Doc.  96-19165  Filed  7-26-96:  6:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

aoenCY:  Office  of  the  Secretary.  HHS. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 
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Yahya  Abdulahi,  Ph.D..  daik  Atlania 
University:  Based  on  its  review  of  a 
report  from  the  institution  and  OKI's 
own  analysis,  OKI  found  that  Yahya 
Abdulahi,  former  Research  Scientist, 
Department  of  Biology.  Clark  Atlanta 
University,  committed  scientiOc 
misconduct  by  plagiarizing  words  and 
concepts  from  a  publication  in  the 
Journal  of  Environmental  Health  and  by 
misrepresenting  data  in  sections  of  a 
Public  Health  Service  (PHS)  grant 
application. 

SpeciHcaUy,  Dr.  Abdulahi's  grant 
application  contains  extensive  and 
significant  plagiarism  in  the 
"Description,"  "Background  and 
Signiflcance,"  "Experimental  Design 
and  Methods,"  and  "Literature  Cited" 
sections  and  contains  plagiarism  and 
misrepresentation  of  data  in  the 
"Preliminary  Studies"  section.  Dr. 
Abdulahi's  actions  were  serious  in  that 
(1)  the  plagiarism  involved  the  use  of 
extensive  sections  of  a  publication 
without  attribution:  (2)  the  materials,  as 
plagiarized  in  the  grant  application, 
included  misrepresented  data;  (3)  the 
plagiarism  included  expropriation  of  the 
concept  of  the  study  in  the  publication; 
and  (4)  the  plagiarism  persisted 
throughout  important  portions  of  Dr. 
Abdulahi's  grant  application. 

I}r.  Abdulahi  has  entered  into  a 
Voluntary  Exclusion  Agreement  with 
OKI  in  which  be  has  voluntarily  agreed, 
for  the  three  (3)  year  period  beginning 
July  16,  1996,  to  exclude  himself  from: 

(1)  Any  contracting  or  subcontracting 
with  any  agency  of  the  United  States 
Government  and  from  eligibility  for,  or 
involvement  in,  nonprocureraent 
transactions  (e.g..  grants  and  cooperative 
agreements)  of  the  United  States 
Government  as  defined  in  45  CFR  part 
76  (Deliarment  Regulations),  and 

(2)  Serving  in  any  advisory  capacity  to 
the  Public  Health  Service  (PHS), 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board, 
and/or  peer  review  comrailtee,  or  as  a 
consultant. 

No  publications  were  required  to  be 
corrected  as  part  of  this  Agreement. 

FOR  FURTHEK  INFORMA-nON  CONTACT: 
Direi:Ior.  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852. 
Chris  B.  PiKal.  |.D. 

Actinf^  Director.  Office  of  Research  Integrity. 
IPR  Doc.  96-19160  Filed  7-26-96: 8:45  ami 
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Canters  (or  Dtaast*  Control  and 
PreventkMi 

Advisory  Committee  for  Injury 
Preventfcm  and  Controi:  Conference 
Call  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aiuiounces  the  following  conference  call 
meeting. 

Nanw.  Advisory  Oinunittee  for  Injury 
Invention  and  Control  (ACIPC). 

Time  and  Date:  2  p.m.-4  p.m..  August  13. 
1996. 

Place:  National  Cunter  for  Injury 
Prevention  and  Q)nUol  CNCJPIC).  COp.  Koger 
Center,  Vandcrbill  Building.  1st  Floor, 
Conference  Room  1006.  2939  Flowers  Road, 
South,  Atlanta.  Georgia  30341.  (Exit 
Chaniblee-Tucker  Road  off  1-85.) 

Status:  Open:  2  p.m.-2:15  p.m..  August  13, 
1996:  aosed;  2:15  p.m.-4  p.m.,  August  13, 
1996. 

Purpose:  The  Conunittoe  will  continue  to 
make  recommendations  on  policies, 
strategies,  obiectives,  and  priorities, 
including  the  appropriate  balance  and  mix  of 
intramural  and  extramural  research:  and 
review  progress  toward  injury  prevention 
and  control.  In  addition,  the  Conunirtee 
provides  second-level  scientific  and 
progjairunatic  review  for  applications  for 
research  grants,  cooperative  agreements,  and 
training  grants  related  to  injury  conUol  and 
violence  prevention:  and  recommends 
approval  of  projects  that  merit  further 
consideration  for  funding  support.  The 
Cbnunittee  recommends  areas  of  research  to 
be  supported  by  contracts  and  provides 
concept  review  of  program  proposals  and 
flnnouncoments. 

Matters  to  be  Discussed:  Agenda  iteTn.s 
include  aiuiouncements,  future  meeting 
dates,  and  the  Science  and  Program  Review 
Work  Group  (SPRWG)  recommendations. 

Begiruiing  at  2:15  p.m..  through  4  p.m.. 
August  13.  the  Conunittee  will  meet  to 
consider  the  results  of  the  review  of  grant 
applicatioQS  by  the  Injury  Research  Grant 
Review  Committee  as  recommended  by 
SPRWG.  This  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  5  U.S.C  Section 
552b(c)  (4)  and  (6).  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations.  dX:,  pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Morv  Information: 
Thomas  E.  Blakoney.  Acting  Executive 
Scrolary.  AGIIK:.  NQPC.  CDC.  4770  Bufonl 
Highway,  NE.  M/S  K58,  Atlanbi.  Georgia 
30341-3724,  telephone  770/488-1481. 

'  Caralyii  f.  Ranell. 

Dated:  July  23. 1996. 
Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc  96-19145  Filed  7-26-96;  8:45  ami 
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NIOSH  Draft  Document;  Haquaet  lor 
Comments 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  requests  for  comments  on  the 
NIOSH  draft  document,  "Criteria  for  a 
Recommended  Standard:  Occupational 
Noise  Exposure." 

Federal  Register  Citation  of  Previous 
Announcement:  61  FR  25227-25228— 
dated  May  20, 1996. 

summary:  Notice  is  given  that  the  period 
for  providing  comments  on  the  draft 
document,  "Criteria  for  a  Recommended 
Standard:  Occupational  Noise 
Exposure,"  has  been  extended. 

Original  Dale:  June  10, 1996. 

New  Date:  August  .10, 1996. 
TOR  RJRTHER  mFORMATION  CONTACT: 
Diane  Manning,  NIOSH  Docket  Office, 
4676  Columbia  Parkway,  M/S  C-34, 
Cincinnati,  Ohio.  45226.  Comments  may 
be  submitted  by  E-mail  to: 
dmm2eNIOSDTl.em.cdc.gov.  e-mail 
attachments  (uuencoded)  may  be 
formatted  as  WordPerfect  5.0,  5.1/5.2, 
6.0/6.1,  or  ASCn  files. 

Dated:  July  23. 1996. 
Carolyn  I,  RusnU, 

Director,  t.fanagement  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  96-19149  Filed  7-26-96;  8:45  ami 
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National  Instltutae  of  Healtli 

Govemment-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 

HHS. 

action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  no 
selected  inventions  to  extend  market 
(Average  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
and  issued  patents  listed  below  may  be 
obtained  by  c:ontacting  Susan  Rucker, 
J.D.,  at  the  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville.  Maryland  20652-3804; 
telephone:  301/496-7056  ext  245;  fax: 
301/402-0220).  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
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to  receive  copies  of  the  patent 
applications. 

Novel  Epidermal  Growth  Factor 
Receptor  (Ei1>B-3)  and  Antibodies 

M  Kraus,  SA  Aaionson  (NCI) 

Serial  No.  07/444,406  filed  04  Dec  89, 

which  issued  as  U.S. 
Patent  No.  5,183,884  on  02  Feb  93;  and 
Serial  No.  07/978,895  filed  10  Nov  92, 

which  issued  as  U.S. 
Patent  No.  5,480,968  on  02  Jan  96;  and 
Serial  No,  08/473,119  filed  07  Jun  95; 

and 
Serial  No.  08/475,352  filed  07  Jun  95 

EibB-3  is  a  member  of  the  type  I 
family  of  growth  factor  receptors.  EibB- 
3  is  a  148  kd  transmembrane 
polypeptide  which  has  between  64— 
67%  homology  to  contiguous  regions 
within  the  tyrosine  kinase  domains  of 
the  EGFR  and  erbB-2  proteins, 
respectively.  ERbB-3  has  been  mapped 
to  human  chromosome  12  ql  11-13  and 
has  been  shown  to  be  expressed  as  a  6.2 
kb  transcript  in  a  variety  of  normal 
tissues  of  epitf.olial  origin.  Markedly 
elevated  eroB-3  MRNA  levels  have  been 
demonstrated  in  certain  human 
mammary  tumor  cell  lines.  These 
findings  suggest  that  increased  eibB-3 
expression  may  play  a  role  in 
oncxjgenesis. 

U.S.  Patent  5,183,884  includes  claims 
to  the  cDNA  encoding  eibB-3,  vectors 
containing  the  cDNA  and  calls 
transformed  with  the  vector  containing 
the  cDNA  encoding  erbB-3.  The  DNA 
can  be  used  in  diagnostic  applications 
or  for  production  of  the  protein. 

U.S.  Patent  5,480,968  includes  claims 
to  the  erbB-3  protein  and  antibodies  to 
erbB-3.  Such  antibodies  include  both 
monocloiial  and  polyclonal  antibodies. 
The  antibodies  may  be  labeled  allowing 
for  detection  of  erUB-3,  or  conjugated 
with  a  cytotoxic  agent  for  use  as  a 
therapeutic. 

The  divisional  applications,  08/ 
473,119  and  08/475,352,  include  claims 
to  DNA  and  antibody  based  diagnostic 
methods,  drug  screening  assays, 
therapeutic  applications  utilizing 
antibody  conjugates  or  Ugands  which 
block  the  binding  of  an  activating  ligand 
to  erbB-3;  activating  or  blocking  Ugands 
which  bind  to  erbB-3.  (portfoUo: 
Cancer — Diagnostics,  in  vitor,  MAb 
based:  Cancer — Diagnostics,  in  vivo. 
MAb;  Cancer — Therapeutics, 
immunoconjugates,  MAb;  Cancer — 
Research  Reagents) 

Peptide  Antagonist  of  Keralinacyte 
Growth  Factor  Activity 

D  Bottaro,  JS  Rubin,  SA  Aaronson  (NQ)' 
Filed  04  May  93 
Serial  No.  08/059,030 


A  novel  peptide  antagonist  of  the 
keraUnocyte  growth  factor  (KGF) 
activity  has  been  isolated  that  may 
prove  to  be  an  effective  treatment  for 
diseases  in  which  activation  of  the  KGF 
receptor  plays  a  role.  Growth  factors  are 
important  mediators  of  intercellular 
commtuication.  These  molecules  an 
generally  released  by  one  cell  type  and 
influence  proliferation  of  other  cell 
types.  Interest  in  growth  factors  has 
beian  heightened  by  evidence  of  their 
involvement  in  neoplasia.  In  addition,  a 
number  of  oncogenes  are  faomologs  of 
genes  encoding  growth  factor  receptors, 
and  their  receptor-mediated  signal 
transduction  pathways  provide  insights 
into  mechanisms  of  both  normal  and 
malignant  cell  growth.  The  fibroblast 
gro%vth  factor  family  affiscis  the  growth  . 
of  a  wide  variety  of  calls  including 
connective  tissue  f»lls.  KGF  is  a 
member  of  this  family,  but  is  imique  in 
that  its  Birtivity  is  restricted  to  cells  of 
epithelial  origin.  Sinc»  a  vast  majority  of 
human  malignancies  are  derived  hom 
epithelial  tissues,  identification  of 
compounds  that  modulate  the  effect  of 
KGF  may  be  important  in  the  treatment 
of  carcinomas  as  well  as  other 
(X>nditions  in  which  ligand-dependenl 
proliferation,  mediated  by  the  KGF 
receptor,  contributes  to  the  pathologic 
disorder.  These  novel  peptides 
effectively  inhibit  bintiing  between  KGF 
and  its  epithelial  cell  receptor  and,  thus, 
are  useful  in  treating  carcinomas  and 
other  conditions  involving  epithelial 
cell  proliferation,  (portfolio:  Cancer — 
Therapeutics,  biological  response 
modifiere,  growth  factora) 

Expression  Qooing  of  a  Human 
Phosphatase 

SA  Aaronson,  DP  Bottaro,  T  Ishibashi, 
T  Miki  (NQ) 

U.S.  Serial  No.  07/988,273  filed  14 
Dec  92;  WO  94/13796,  PCT/US93/12019 

U.S.  Patent  No.  5,512,434  issued  30 
Apr  96 

The  identification  of  genes  has 
traditionally  been  accomplished 
through  the  use  of  nucleic  acid 
hybridization.  In  general,  highly 
conserved  sequences  or  DNA  structures 
which  are  associated  with  a  particular 
function  or  gene  family  are  used  in 
hybridization  techniques  in  order  to 
discover  other  related  genes  and 
associated  polypeptide  products.  This  is 
accomplished  by  construction  of  nucleic 
acid  probes  corresponding  to  those 
conserved  DNA  sequences  of  interest. 
The  present  invention  involves 
"expression  cloning,"  and  provides  an 
alternative  method  of  isolating  genes  of 
interest  by  using  the  expression  of  the 
polypeptide  corresponding  to  that  gene 
as  a  means  of  screening  clones 


containing  the  gene.  The  invention 
describes  methods  of  detecting  clones 
containing  the  hinctional  polypeptide 
either  directly,  or  through 
immunological  methods.  The  invention 
further  describes  a  new  dual  specificity 
protein  tyrosine  phosphatase,  called 
VHR,  discovered  using  this  methixi. 
This  phosphatase  is  structurally 
tmralatad  to  other  commonly  known 
enzymes  with  similar  function  and 
provides  support  for  the  invention's 
utility.  The  invention  also  describes 
methods  for  treatment  of  VHR  related 
disease.  This  invention  is  ideally  suited 
for  use  in  the  isolation  of  previously 
tmknown  genes  with  similar  fimctions 
of  interest.  The  invention  allows 
isolation  of  fewer  false  positive  clones 
because  DNA  sequences  with  areas  of 
high  structural  homology  but  dissimilar 
ftmction,  will  not  be  identified.  The 
invention,  in  contrast,  favors  the 
isolation  of  clones  which  are 
structurally  disparate,  yet  functionally 
equivalent,  (portfolio:  Gene  Based 
Therapies — Diagnostics;  C^ne-Based 
Therapies — Research  Tools  and 
Reagents;  Devices/Instrumentation — 
Diagnostits,  physical  medicine; 
Devices/Instrumentation — Reeeardi 
Tools,  methods;  Devices/ 
Instrumentation — Biologicals  and 
Chemicals) 

The  Many  Roles  of  AdrenomeduUn  in 
Hnman  Pathology  and  Phyaiolagy 

FF  Cuttitta  (NQ) 

DHHS  Reference  No.  E-206-95/0  filed 

18  Aug  95  and 
DHHS  Reference  No.  E-206-95/1  filed 

30  Aug  95 
Adreoomedullin  (AM)  is  a  a-amidated 
S2-amino  acid  peptide  that  shows  slight 
similarity  to  caldlonin  gene-related 
peptide  (CGRP).  The  effecU  of  AM  and 
its  fragments  in  the  cardiovascular 
system  have  been  widely  studied. 
Endothelial  cells  secrete  the  peptide 
that  acts  on  specific  receptors  present  in 
the  vascular  smooth  muside  cells  and 
other  contractile  cells.  Some  diuretic 
functions  have  been  also  described.  In 
the  respiratory  system,  two  major  roles 
have  been  described  to  date:  relaxation 
of  the  vascular  bed  and  bronchodilation. 

The  present  invention  provides 
methods  for  the  prevention  and 
treatment  of  cancers,  in  particular,  lung, 
(X>lon.  ovarian,  and  breast  t3iiii»rs  by 
inhibiting  the  growth  of  the  cancerous 
cells  with  an  efFective  amount  of  anti- 
AM  monoclonal  antibody.  This 
invention  provides  methods  for 
diagnosing  or  monitoring  diseases  by 
measuring  the  levels  of  AM  in  a  sample. 
Examples  of  diseases  include,  diabetes, 
renal  diseases,  such  as  severe  uremia; 
bone  diseases,  such  as  neoplastic 


sii^. 
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disease;  and  skin  diseases.  The  present 
invention  also  provides  a  method  of 
preventing  or  treating  type  n  diabetes 
using  the  anti-AM  monoclonal  antibody. 
AM  peptides  and  antibodies  can  also  be 
utilized  for  diagnosis  eiid  treatment  of 
preeclampsia  and  tojiromote  fetal 
growth. 

The  present  invention  provides  a 
method  of  regulating  activity  in  areas  of 
the  central  nervous  system  by 
administering  to  a  subject  an  efEsctive 
amount  of  AM  peptides  or  antibodies 
for  the  regulation  of  neurotransmission 
or  neuron  growth,  i.e.  Alzheimer's 
disease.  Administering  antibodies  to 
AM  can  inhibit  the  degranulation  of 
mast  cells  and  provide  a  method  of 
lessening  or  inhibiting  the  allergic 
response  due  to  the  degranulation  of 
mast  cells.  AM  peptides  have  also  been 
found  to  inhibit  bacterial  or  fungal 
growth  and  facilitate  the  healing  of 
chaffed  skin,  skin  lesions,  wound  repair, 
and  surgical  incisions.  AM  peptides 
promote  organ  and  bone  development, 
(portfolio:  Cancer — ^Therapeutics; 
Central  Nervous  System — Therapeutics: 
Infectious  Diseases — Therapeutics; 
Internal  Medicine — Therapeutics) 

Dated:  July  17. 1996. 
Baibara  M.  McGaiey, 

Deputy  Director,  Office  ofTechnoltjgy 

Transfer. 

IFR  Doc.  96-19180  Hied  7-26-96;  8:4S  ami 
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Division  of  RMMrch  Grants;  Closad 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (S  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  mllowing  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings. 

Purpose/ Ageitda:  To  review  individual 
grant  applications. 

Name  a/ SEP: Clinical  Sciences. 

Date:  August  9,  1996. 

Time:  8:30  a.m. 

Place:  NIH.  Rockledge  2,  Room  4114, 
Telepiiono  Conference. 

Contact  Person:  Dr.  Scott  Osborne. 
Scientific  Review  Administrator,  6701 
Rockledge  Lirive.  Room  4114,  Bethosda. 
Maryland  20892.  (301)  435-1782. 

Name  of  SEP:  Clinical  Sciences. 

OufK:  Augusts,  1996. 

Tinv^:  MY.Mt  a.m. 

Place:  NIH.  Kockiedge  2,  Ruum  4114, 
Telephone  Cunferonco. 

Contact  Person:  Dr  Scott  Osborne, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4114,  Bethesda, 
Maryland  20892,  (301)  435-1782. 

Name  o/ SEP:  Clinical  Sciences. 

Oile:  August  9, 1996. 

Tiine:  2:30  p.m. 


Place:  NIH,  Rockledge  2.  Room  4114, 
Telephone  Cooference. 

Contact  Penon:  Dr.  Scott  Oabonia, 
Sdestific  Review  Administrator.  6701 
Rockls^  Drive,  Room  4114,  Bethesda, 
Maryland  20892,  (301)  435-1782. 

Tills  oodce  is  being  published  less  than  IS 
days  pricff  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  o/ SEP:  Biological  and  Physiological 
Sciences. 

Dote:  August  IS,  1996. 

rime;  1:30  p.m. 

Place:  NIH.  Rockledge  2,  Room  5126, 
Telephone  tDonferenca. 

Contact  Person:  Dr.  Anne  Clark,  Scientific 
Review  Administrator,  6701  Rockletlge  Drive, 
Room  5126,  Bethesda,  Maryland  20S92,  (301) 
435-1017. 

Mune  of  SEP:  Behavioral  and 
NeurQedences. 

Date:  August  16, 1996. 

Time:  2M)  p.m. 

Pfocs:  NIH,  Rockledge  2,  Room  5179, 
Telephone  Conference. 

Contact  Person:  Dr.  Luigi  Glacometti, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5179,  Bethesda, 
Maryland  20892,  (301)  435-1246. 

Mune  of  SEP:  Biological  and  Physiological 
Sciences. 

Dale:  August  19, 1996. 

T/nie:  1:30  p.m. 

Place:  NIH.  Rockledge  2,  Room  5128, 
Telephone  Conference. 

Contact  Person:  Dr.  Anne  Clark,  Scientific 
Review  Administrator,  6701  Rockletlge  Drive, 
Room  5126,  Bethesda,  Maryland  20892,  (301) 
435-1017. 

Nome  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  20, 1996. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4178, 
Telephone  Conierence. 

Contact  Person:  Dr.  lean  Hickman, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda, 
Maryland  20892,  (301)  435-1146. 

Name  of  SEP:  Clinical  Sciences. 

Date:  August  28. 1996. 

TiiTle;  8:00  am. 

Place:  Holiday  Inn,  Chevy  C^hase,  MD. 

Contact  Person:  Dr.  Gopal  Sharma. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4112.  Bethesda, 
Maryland  20892.  (301)  435-1783. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(cM6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  t%m\tl  reveal  cunfidential  trade 
sccruts  or  atmmorciai  iwoperty  such  as 
patentable  ntatcrinl  and  porsonnl  informiition 
concerning  individuals  assuciuted  with  the 
application.s  and^or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  Invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 


Dated:  July  22, 1996. 
Sana  K.  Fabbaaii, 

Committee  Management  Officer,  National 
Institutes  ofHeoMi. 

(PR  Doc  96-19179  rUed  7-26-96;  8:45  am) 
■LUNS  coos  4«e-et-« 

OMakm  Of  RMsarch  Orantt;  NoUe*  Of 
Closad  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Commission  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/A^nda:To  review  individual 
grant  appUcaUons. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Olte:  July  29. 1996. 

Time:  1:30pm. 

I^oce:  NIH,  Rockledge  2,  Room  4192, 
(Telephone  Confmence). 

Contact  Person:  Dr.  Lynwood  Jones. 
Sdentific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4192,  Bethesda. 
Maryland  20892.  (301)  43S-1153. 

Mime  of  SEP:  Clinical  Sciences. 

Date:i\ily  29-30.1996. 

Time:  2:tX)  p.m- 

Ploce:  Holiday  lim.  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Shirley  HUden. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4218,  Bethesda, 
Maryland  20892.  (301)  435-1198. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dale:  August  1,1996. 

Time:  12H10  p.m. 

Place:  NIH,  Rockledge  2,  Room  5104, 
(Telephone  Conference). 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  51f)4,  Bethesda. 
Maryland  20892,  (301)  435-1165. 

Tills  notice  is  being  published  less  than  Is 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  he  closed  in  accordance 
with  the  provisions  set  forth  In  sees. 
552b(c)(4)  and  5S2b(c)(6l,  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  Invasion  of  personal  privacy. 
(Catalog  of  Fmtenil  Domestic  AssiBtamx! 
Program  No«.  93.306.  93.333,  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892.  93.893,  National  Institutos  of  Health, 
HHS) 

Dated:  July  24, 1996. 
SlMB  K.  FeidHian. 
Committee  Mattagement  Officer,  NW. 
(FR  Doc  96-19254  Filed  7-24-96i  4:52  pm) 
WLUMO  COCC  4I4»«1-H 
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Substance  Abuse  and  Mental  HssMi 
Servlcea  Administration  (SAMHSA) 

Notice  of  MeeHnga 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
Center  for  Mental  Health  Services 
(CMHS)  National  Advisory  0>uncil  in 
September  1996. 

The  September  12-13  CUiuncil 
meeting  will  focus  on  the  implications 
of  the  issues  of  children  with  serious 
emotional  disturbances  and  their 
families,  intemalionai  perspectives  on 
mental  illness,  outcome  data  from  the 
Children's  Mental  Health  Services  grant 
program,  C^MHS  managed  care  update, 
tracking  health  care  reform  and  a 
CountsI  member  round  table.  In 
addition  there  will  be  a  report  from  the 
EMrector,  CMHS,  and  a  report  bom 
Council  member  Randall  Feltman  on 
Interagency  Sources  of  Fimding  for  a 
Children's  System  of  Care  and  consumer 
affiiirs  updates. 

The  meeting  will  also  include  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  and 
contract  proposals.  Therefore  a  portion 
of  the  meeting  will  be  closed  to  the 
pid>lic  as  determined  by  the 
Administrator,  SAMHSA,  in  atxxtrdance 
with  Title  5  U.S.C.  5S2b(c)(3),  (4)  and 
(6)  and  S  U.S.C.  app.  2, 10(d). 

A  summary  of  the  meetings  and  a 
roster  of  Council  membera  may  be 
obtained  from:  Aiue  Mathews- Yoimes, 
EdX).,  Executive  Secretary,  CMHS 
National  Advisory  Council,  5600 
Fishers  Lane,  Room  15-105,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
0001. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Nome:  Center  for  Mental 
Health  Services,  National  Advisory 
Cotmcil. 

Meeting  Date:  September  12-13, 1996. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Beth^a,  Maryland 
20814. 

Type:  Closed:  September  12, 9:00  a.m. 
to  11:00  a.m.;  Open:  September  12, 
11:00  a.m.  to  adjournment;  Open: 
September  13, 9:00  e.m.  to  adjournment. 

Contact:  Anne  Mathews- Younes, 
Ed.D..  Exe<:utive  Secretary,  CMHS 
National  Advisory  Council,  Telephone: 
(301)  443-0001  and  FAX:  (301)  443- 
1563. 

The  September  25  teleconferenced 
meeting  will  include  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  Therefore  this 
meeting  will  be  closed  to  the  public  as 
determined  by  the  Administrator, 


SAMHSA,  in  accordance  with  Title  5 
U,S.C.  5S2b  (c)  (6)  and  5  U.S.C  app.  2 
10(d). 

A  siunmary  of  the  meetiiig  and  a 
roster  of  Onmcil  members  may  be 
obtained  from:  Anne  Mathews- Younes, 
Ed.D.,  Executive  Secretary,  CMHS 
National  Advisory  Coimdl,  5600 
Fishers  Lane,  Room  15-105,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
0001. 

Substantive  program  information  may 
be  obtained  from  me  contact  whose 
name  and  telephone  ntmiber  is  listed 
below. 

Meeting  Date:  September  25, 1996. 

Place:  Center  for  Mental  Health 
Services,  Parklawn  Building, 
Conference  Room  15-94,  5600  Fishera 
Lane,  Rockville,  Maryland  20857. 

Closed:  September  25, 1996, 2:00  p.m. 
to  3:00  p.m. 

Contact:  Aime  Mathews- Younes, 
Telephone:  (301)  443-0001  and  PAX: 
(301)  443-1563, 

Dated;  July  23, 1996. 
ferlUpov, 

Committee  Management  Officer,  Subeiaiux 
Abuse  and  Mental  /fea7th  Services 
Administration. 
[FR  Doc  96-19159  Filed  7-26-96:  8:45  am) 


NoUce  Of  MeoUng 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  n  in  July. 

A  stmimary  of  the  meeting  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAlklHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  (301)  443-4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  The  discussion 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
flnancial  information  about  an 
individual's  proposal.  The  discussion 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosiue  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosiue  in 
Title  5  U.S.C.  552b(c)(3),  (4),  and  (6)  and 
5  U.S.C.  App.  2,  S  10(d). 


Committee  Name:  SAMHSA  Special 
Emphasis  Panel  11. 

Meeting  Dales:  July  30, 1996. 

Place:  Residence  lim — Betheeda, 
Gatehouse  Room,  7335  Wisconsin  Avenua, 
Bethesda,  MD  20814. 

doesd;  July  30, 1996  9M>  am.— 
Adjtnirmnent 

Contact:  Herman  1.  Diesenhaus.  Ph.D., 
Room  7A102  Rockwall  n  Building. 
Telephone:  (301)  443-6S7S  and  FAX:  (901) 
443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  uid 
funding  cycle. 

Dated:  July  24. 1996. 
IviUpm, 

Committee  Management  Officer,  SAMHSA. 
(FR  Doc  96-19306  Filed  7-26-96:  8:45  smi 
■LUHQ  oooc  4iai-as-p 


DEPARTMENT  OF  THE  INTEMOfI 

Osologicsl  Survey 

Federal  Geographic  Data  Committee 
(FQOC);  Re^oneee  to  Comments 
Recehrad  During  PuUlc  Review  of 
Wetlands  Classification  SysMm 

action:  Notice  of  availability  of 
responses  to  comments. 


;  The  Wetlands  Subcommittee 
of  the  Federal  (Geographic  Data 
Committee  (FCDC)  requested  input  from 
the  public  (Federal  Register  60  (129), 
July  6, 1995)  on  a  proposal  to  adopt  the 
"Ckiwardin"  classification  system 
(Cowardin,  L.M.,  et  al.  1979. 
"Classification  of  wetlands  and 
deepwater  habitats  of  the  United 
States. "  U.S.  Fish  and  Wildlife  Service. 
FWS/OBS-79/31)  as  the  FGDC  standard 
for  wetland  classification.  Responses  to 
the  Notice  were  received  from  14 
individuals,  agencies,  or  organizations. 
Relevant  questions  were  pooled  by 
category  and  answers  prepared.    . 
Interested  individuals  may  receive  a 
copy  of  the  questions  and  the  Wetland 
Subcommittee  responses  by  contacting 
Ms.  Jennifer  Fox  (see  ADDRESSES).  The 
questions  and  responses  may  also  be 
viewed  and  downloaded  from  the 
Internet  from  the  Wetlands 
Subcommittee  Home  Page  al  Ihe 
following  URL  address:  http;// 
www.nwi.fws.gov/fgdcwet.html 
AOOftESSES;  Requests  for  written  copies 
of  the  responses  to  comments  should  be 
sent  to  Ms.  Jennifer  Fox,  FCDC 
Secretariat.  U.S.  Geological  Survey,  590 
National  Onter,  12201  Sunrise  Valley 
Drive.  Reston.  Virginia  20192. 
FOR  FURTHER  MFORMATION  (XMTACn 
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Ms.  lenniisT  Fox  at  703-648-5514. 
SUPPLBBfTARY  MFOMMTKIN:  The  intent 
of  the  standard  is  to  move  toward  a 
system  that  allows  communication 
about  wetlands  and  their  features  in  a 
National  context.  Doing  so  enhances  the 
ability  of  all  agencies  and  individuals  to 
interpolate  and  extrapolate  wetland 
resource  data,  wetland  loss  and  gain 
data,  and  restoration  efforts  in  the  same 
semantic  and  ecological  context. 
Adoption  of  the  standard  will  not 
change  the  current  status  of  National 
Wetluids  Inventory  maps  produced  by 
the  U.S.  Fish  and  Wildlife  Service. 
Adoption  of  the  standard  will  not  aSact 
wetland  regulatory  eHbrts  undertaken 
by  any  Federal,  Slate,  or  local  unit  of 
government.  The  next  action  is  for  the 
Wetlands  Subcommittee  to  submit  the 
standard  to  the  FGDC  Coordinatian 
Group  and  the  FGDC  Steering 
Conunittse. 

Dated:  )uly  19, 1096. 
Rickard  e.  WifBO', 

Acting  Chief.  Nallonal  Mapping  DIramn. 
(FR  Doc  96-19121  Filed  7-26-46;  8:4S  ami 
wnxMn  eom  9y*-f-M 


BUfiMI  Of  LMMI  MMM^OTMnt 

[AIC-M2-141»40-P;  F-73>1^ 

AlMta;  AlMta  Nalivt  CMtm  SatacUon 

In  accordance  with  Departmental 
regulation  43  CFR  26S0.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sac 
14(hH8)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(h)(B].and  Sec. 
1424(c)  of  the  Alaska  National  Interest 
Lands  Conservation  Ad  of  December  2, 
1080,  43  U.S.C  1613,  will  be  issued  to 
Bering  Straits  Native  Corporation  for 
5.749.68  acres.  The  londs  involved  are 
in  the  vicinity  of  Brevig  Mission, 
Alaska,  and  are  within  T.  1  N.,  R.  40  W., 
Kateel  River  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  Nem.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
Slate  Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh 
Avenue,  «13,  Anchorage,  Alaska  99513- 
7.599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  th^ 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  August  28,  1996  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  dale  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 


Bureau  of  Land  Management  at  the 

addieaa  identified  above,  where  the 

raquiiements  for  filing  an  appeal  may  be 

obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  Part  4,  Subpart 

E,  shall  be  deemed  to  have  waived  their 

rights. 

HeaiharA.CaeM, 

Land  Law  Eiaatinar,  ANCSA  Team,  Blanch 

of  962  Adjudication. 

IFR  Doc.  96-19152  Filed  7-26-96;  S:4S  ami 
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In  accordance  wiith  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(8)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.&C.  1601, 1613(h)(8),  and  Sec. 
1424(c)  of  the  Alaska  National  Interest 
Lands  Conservation  Act  of  December  2, 
1980,  43  U.S.C  1613,  will  be  issued  to 
Bering  Straits  Native  Corporation  for 
approximately  5,715.33  acres.  The  lands 
involved  are  in  the  vicinity  of 
Shishmaraf,  Alaska,  and  are  within  T.  6 
N..  R.  36  W..  Kateel  River  Meridian, 
Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  foor  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  August  28, 1996  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  firom  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
afldress  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Port  4.  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 


Land  Law  Examiner,  ANCSA  Team,  Branch 

of  962  Adjudication. 

IFR  Doc  96-19153  Filed  7-26-96;  8:45  affll 


[WV-4MO-M-13W-01I 

NoUoa  Of  miMit  To  Conduct  PuUto 
Scoping  and  To  Prapara  an 
Envlronmanttl  tmpmei  glalanwnt 

atMMART:  The  Bureau  of  Land 
Management  (BLM)  will  conduct  public 
scoping  and  prepare  an  Environmental 
Impact  Statement  (EIS)  for  McMurry  Oil 
Company's  and  Snyder  Oil 
Corporation's  (Compenies)  proposal  to 
drill  approximately  300  natural  gas 
wells  within  and  north  of  the  existing 
)onah  Prospect  Natural  Gas  Field  in 
Sublette  County,  Wyoming.  The  Jonah 
Field  n  Natural  Gas  Development 
Iht)joct  (Project)  area  encampasses 
63,000  acres  in  Townships  28  and  29 
North,  Ranges  107, 108,  and  109  West, 
eih  Princi]Ml  Meridian.  The  Companies 
propose  to  drill  between  150  and  450 
wells  on  an  80-acre  spacing  over  a  10 
year  period  beginning  in  1997. 

Lands  within  the  project  area  are 
primarily  public  lands  administered  by 
BLM.  Four  sections  of  land  owned  by 
the  State  of  Wyoming  (two  split-estate 
sections  with  state  minerals  and  Federal 
surface)  and  one  section  of  private 
surface  and  Federal  nrinerals  are  within 
the  project  area.  These  lands  are  used 
primarily  for  livestock  grazing,  wildlife 
habitat,  watershed,  and  natural  gas 
production. 

DATES:  A  public  scoping  notice  was 
distributed  July  12, 1996.  Responses  and 
comments  will  be  accepted  through 
August  23, 1996.  A  public  tour  of  the 
project  area  is  scheduled  for  the 
afternoon  of  July  29, 1996.  A  pubUc 
scoping  meeting  will  be  held  at  7:00 
p.m.,  July  29, 1996,  at  the  Best  Western 
Motel,  864  West  Pine-Street,  Pinedale, 
Wyoming. 

ADOKSSES:  Send  all  scoping  comments 
to:  Leslie  Theiss,  Area  Manager, 
Pinedale  Resource  Area,  P.O.  Box  768, 
Pinedale,  Wyoming  82041. 

Additional  information  about 
attending  the  tour,  the  public  meeting, 
or  to  receive  a  copy  of  the  scoping 
notice  for  the  Project  may  be  obtained 
bvm  the  following  offices: 
BLM,  Pinedale  Resource  Area.  132  Mill 

Street,  P.O.  Box  768,  Pinedale, 

Wyoming  82041.  Phone  number  307- 

367-4358. 
BLM,  Rock  Springs  District  Office,  260 

Highway  191  North.  Rock  Springs, 

Wyoming  82901.  Phone  number  307- 

382-5350. 
FOR  FURTHER  WFOMtATIOM  CONTACT:  Tom 
Curry,  Pinedale  Resource  Area  or  Teri 
Deakins,  Rock  Springs  District  Office. 
aUPPLEMBITAL  INRMMATION:  The 
purpose  of  the  project  is  to  expand 
natural  gas  recovery  bom  the  Jonah 
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Field  area,  allowing  the  Companies  to 
provide  natural  gas  to  pipeline 
companies  distributing  and  supplying 
natural  gas  to  consumers.  The  Jonah 
Field  currently  has  17  producing  wells. 
The  existing  wells,  plus  the  additional 
wells,  could  result  in  development  of 
between  150  and  450  natural  gas  wells 
within  the  Jonah  Field  11  area  with  300 
wells  the  most  likely  development 
scenario.  However,  the  level  and  rate  of 
additional  drilling  and  development 
will  be  contingent  upon  natural  gas 
prices  and  delineation  of  the  producing 
formation.  Facilities  at  each  new  well 
site  will  include  an  individual 
separator,  a  dehydrator,  and  production 
units.  Associated  facilities  will  include 
access  roads,  a  3  to  4  inch  diameter 
buried  natural  gas  gathering  system, 
replacement  of  existing  8  inch  natural 
gas  transmission  pipeline  with  a  12  inch 
pipeline,  and  expansion  of  the  natural 
gas  powered  compressor  station. 

An  environmental  assessment  was 
prepared  on  natural  gas  development 
within  the  Jonah  Prospect  Field  in  1994. 
The  decision  concluded  that  a  certain 
level  of  development  could  be 
authorized  without  resulting  in 
significant  impact  to  the  human 
environment.  Additional  delineation 
wells  may  be  approved  during 
preparation  of  the  EIS  so  long  as  it 
remains  within  the  scope  of  the  existing 
environmental  analysis  and  BLM  policy 
on  drilling  exploration  and  delineation 
wells.  Land  and  resource  management 
issues  and  concerns  associated  with  the 
construction  of  roads,  well  pads,  and 
pipelines;  the  drilling  and  completion  of 
wells,  and  the  operation  and 
maintenance  of  a  producing  natural  gas 
field  that  will  be  analyzed  in  the  EIS 
include: 

•  No  surface  occupancy  within  1/2 
mile  of  a  ferruginous  hawk  nest. 

•  Potential  impacts  to  nesting  raptors. 

•  Threatened/Endangered/Candidate 
species  (plant  and  animal). 

•  Potential  impacts  of  sage  grouse 
breeding,  nesting,  and  winter  range 
habitat. 

•  Potential  impacts  to  Sublette 
antelope  herd  migration. 

•  Revegetation  and  restoration  of 
short-term  disturbances  and  long-term 
stabilization,  and  control  of  noxious 
weeds. 

•  Potential  conflicts  with  livestock 
and  range  improvements. 

•  Potential  impacts  on  cultural 
resoiux^s  (prehistoric  and  historic 
resources). 

•  Increase  drilling  related  traffic  on 
Federal  and  Slate  highways  and 
increased  public  access  to  the  area. 


•  Social  and  economic  oSacts  to  the 
local  commimities  (increased  Federal, 
State,  and  local  revenues). 

•  Potential  impacts  to  surbce  and 
groundwater  resources. 

•  Air  quality  and  potential  impacts  to 
nearby  Wilderness  Areas. 

•  Potential  impacts  on  wetlands  and/ 
or  riparian  areas. 

•  Potential  impacts  on  paleontology. 

•  Hazardous  substances. 

•  Potential  impacts  to  wildlife  habitat 
and  fish  habitat  (Colorado  River  water 
depletions,  if  applicable). 

•  Human  and  domestic  animal  safety. 

•  Potential  impacts  to  State  Priority 
One  bird  and  mammals. 

•  Cumulative  impacts — from  the 
company's  proposal  added  to  other 
energy-related  activities  that  are  on- 
going or  planned  in  the  vicinity  of  the 
Jonah  Field  II. 

•  Split-estate  concerns. 
Dated:  July  23, 1996. 

Alan  R.  Piefsan. 

State  Director 

IFR  Dcx:.  96-19148  Filed  7-26-96:  8:45  am] 

aatMa  cooc  4ai»«4-r 


(AK-020-1220-04-P] 

Racraatlon  Fee  CoHacUon  at  Fortymila 
Managamant  Aiaa  Bureau  of  Land 
ManaganHnt  (BLM)  DeiMlopad 


(AZ-a8fr-0»-12l»-«»-1610-0ai 

Ariiana:  httant  to  Piapara  a  naaeureo 
(Yunw 


OeaerQ  end  EnvtronnMntal 


The  Bureau  of  Land  Management 
(BLM)  will  begin  fee  collection  at  the 
following  campgrounds  during  the 
summer  of  1996  (on  or  about  1  August): 

Eagle  Campground,  Mile  162,  Taylor 

Highway  (Eagle,  AK) 
Walker  Fork  Campground,  Mile  82, 

Taylor  Highway 
West  Fork  Campground,  Mile  49,  Taylor 

Highway. 

Fees  at  all  of  the  sites  are  $6.00  per 
night,  with  golden  age  passport  half- 
price. 

Direct  questions  and  responses  to:  |eff 
Roach,  Fortymile  Management  Area, 
Bureau  of  Land  Management,  PO  Box 
309,  Tok,  Alaska  99780-0309,  Tel:  (907) 
883-5121. 

Dated:  )uly  12, 1996. 
Robnrt  C  BwriM, 

Teoin  Lead.  Fortymile  tAonageatettt  Area. 
IFR  Doc  96-19147  Filed  7-26-96:  8:45  ami 


AOBICY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  a 
Resource  Management  Plan 
Amendment/Environmental  Assessment 
and  Invitation  to  Pariicipate  in  the 
Identification  of  Issues;  Yuma  District, 
AZ. 

StJMMARY:  The  Bureau  of  Land 
Management,  Yuma  District  (BLM),  is 
preparing  an  Amendment/ 
Environmental  Assessment  to  the  Ytuna 
District  and  Lower  Gila  South 
(Goldwater  Amendment)  Resource 
Management  Plans  (RMP).  The 
Goldwater  Amendment  established  the 
84,S0O-acre  Yuma  Desert  and  Sand 
Dimes  Habitat  Management  Area  and 
the  25,500-acre  Gran  Desietto  Dunes 
Area  of  Critical  Environmental  Concern 
(AC£C),  emphasizing  protection  and 
enhancement  of  flat-tailed  homed  liiard 
habitat  and  a  unique  dune  system.  The 
proposed  Amendment  would  expand 
these  boundaries  to  form  the  Yuma 
Desert  Management  Area,  modify  and 
expand  management  prescriptions 
throughout  the  manageinent  area, 
designate  a  utility  corridor  between 
Interstate  8  and  the  Southerly 
International  Boundary,  and  establish  a 
mitigation  and  compensation  policy 
within  flat-tailed  homed  lizard  habitat 
in  Yuma  District. 

DATES:  Written  comments  related  to  the 
identification  of  issues  will  be  accepted 
until  August  28, 1996.  Due  to  the 
noncontroversial  nature  of  the  proposal, 
no  public  meetings  are  scheduled. 
ADDRESSES:  Send  comments  to:  Bureau 
of  Land  Management,  Yuma  EHstrict 
Office,  Attention:  Bronda  Smith.  2555 
East  Gila  Ridge  Road.  Yuma.  Arizona 
85365. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Smith,  Renewable  Resources 
Advisor,  Yuma  District  Office,  Yuma, 
Arizona.  Telephone  (520)  317-3216. 
SUPPtaiBITARY  INFORMATION:  BLM  has 
been  working  with  U.S.  Fish  end 
Wildlife  Service  (FWS)  and  several 
other  agencies  to  develop  a  conservation 
agreement  to  alleviate  threats  to  Ihe  flat- 
tailed  homed  lizard  IPhrynoxoma 
mcallii],  a  species  proposed  for  listing 
as  threatened  under  the  Endangered 
Species  Act.  As  part  of  the  management 
strat^y  for  this  species,  these  agencies 
have  proposed  establishing  a 
management  area  for  the  flat-tailed 
homed  lizard  in  the  Yuma  Desert,  Yuma 
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County,  Arizona.  BLM  currently 
administers  a  portion  of  this 
management  area  as  the  Yuma  Desert 
and  Sand  Dunes  Habitat  Management 
Area  and  the  Gtan  Desierto  Dunes 
ACEC  BLM  proposes  to  expand  the 
Yuma  Desert  and  Sand  Dunes  Habitat 
Management  Area  to  include  the 
remaining  flat-tailed  horned  Ijzard 
habitat  within  the  Barry  M.  Goldwater 
Range,  Yuma  County,  Arizona. 

Existing  management  prescriptions 
for  the  Yuma  Desert  and  Sand  Dunes 
Habitat  Management  Area  and  Cran 
Desierto  Dunes  ACEC  would  be 
modified  to  further  limit  surface 
disturbances  within  the  expanded 
management  area.  These  modifications 
would  exclude  Federally-owned  lands 
within  the  management  area  bom 
disposal,  place  additional  limits  on 
land-use  authorizations  and  camping 
within  the  area,  prohibit  commercial 
collection  or  sales  of  native  plant 
products,  prescribe  fire  suppression 
methods,  and  limit  other  discretionary 
actions  that  may  result  in  loss  or 
degradation  of  flat-tailed  homed  lizard 
habitat. 

There  is  no  designated  utility  corridor 
between  Interstate  8  and  the  Southerly 
International  Boundary  in  Yuma 
County.  The  Amendment  would 
designate  one  right-of-way  corridor  and 
limit  new  utilities  and  roads  to  this 
corridor. 

In  addition,  the  amendment  would 
establish  a  policy  for  mitigating  and 
compensating  for  impacts  to  Oat-tailed 
homed  lizards  from  protects  within  flat- 
tailed  homed  lizard  habitat.  Mitigation 
and  compensation  would  be  applied 
both  within  and  outside  of  the  Yuma 
Desert  and  Sand  Dunes  Habitat 
Management  Area. 

Possible  adverse  socioeconomic 
impacts  to  Yuma  County  government 
and  private  entities  may  result  from 
increased  costs  associated  with 
development  activities  On  Federal  lands. 
Lands  within  the  management  area 
would  not  be  available  for  lease  or 
disposal.  Possible  benerits  would  be 
alleviation  of  tbreaU;  to  the  flat-tailed 
homed  lizard  in  this  area  and 
(»n.s8rvalion  of  the  species  and  its 
habitaL  _ 

Complete  records  of  all  phases  of  the 
planning  process  will  be  available  for 
public  review  at  the  Yuma  District 
Office,  Z5SS  East  Cila  Ridge  Road, 
Yuma,  Arizona. 

This  notice  is  published  under  the 
authority  found  in  43  CFR  16ia.2(c). 


Dated:  |uly  23,  ISM 
DBTidOniak. 

Surface  Protection  Specialat/Actng  District 
Manager. 

IFR  l>>c  96-19146  nied  7-26-46;  «:45  ami 
■um  con  ow-a-M 


IKTERNATIONAL  TRADE 
COMMSSiON 

[hw.  Na  337-TA-38q 

Cailain  DIsgnosUc  Kits  lor  the 
Detection  and  QuanUflcatloo  of 
VIrueee;  Notice  of  Inveetlgatkm 

AOBKYt  U.S.  International  Trade 

Commission. 

ACTK3M:  Institution  of  investigation 

pursuant  to  19  U.S.C  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  Bled  with  the  U.S. 
International  Trade  Conunission  on  June 
25, 1996,  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C. 
S 1337,  on  behalf  of  Hoffmann-La  Roche, 
Inc.,  340  Kingsland  Street,  Nutley,  New 
Jersey  07110.  The  complaint  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  diagnostic  kits  for  the  detection 
and  quantification  of  viruses,  that 
infringe  claims  1,  2,  5-9, 11, 12,  IS,  17, 
and  18  of  United  States  Letters  Patent 
5,476.774. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDflESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspectioh 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  OfTice  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street.  SW..  Room 
112.  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATKM  OONTACT: 
Smith  R.  Brittinghom  IV,  Esq.,  OfTice  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2576. 
Al/THOf¥TY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  section  210.10  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  S  210.10. 


SCOPE  OF  MVESnOATlON:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
July  22. 1996,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  (here  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  diagnostic  kits  for 
the  detection  and  quantification  of 
viruses,  by  reason  of  infringement  of 
claims  1,  2,  5-9, 11, 12, 15, 17.  or  18  of 
United  States  Letters  Patent  5,476.774; 
and  whether  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

■    (a)  The  complainant  is — Hoffmann-La 
Roche.  Inc.,  340  Kingsland  Street. 
Nutley,  New  Jersey  07110. 

(b)  rhe  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served; 
Organon  Teknika  B.V..  5281  RM  Boxtel. 

The  Netherlands 
Organon  Teknika  Corporation.  100  Akzo 
Avenue.  Chufaam,  North  Carolina 
27712 

(c)  Smith  R.  Brittingham  IV,  Esq.. 
Office  of  Unfair  Import  Investigations, 
U.S.  International  'Trade  Commission. 
500  E  Street,  SW.,  Room  401-M, 
Washington.  DC  20436.  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 

'  administrative  law  judge. 

(4)  Pursuant  to  section  210.50(b)(1)  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  $  210.50(b)(1),  the 
Commission  delegates  to  the  presiding 
administrative  law  judge  for  this 
investigation  the  authority  to  compel 
discovery,  lake  evidence,  and  hear 
argument  with  respect  to  the  public 
interest  in  this  investigation,  as 
appropriate,  and  directs  the  presiding 
administrative  law  judge  to  include 
findings  of  fact  and  conf:lusions  of  law. 
on  public  interest  issues  in  any 
recommended  determination  nled  with 
the  Commission  under  section 
210.42(a)(l)(ii),  19  CFR 
S210.42(a)(l)(ii). 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
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accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
[>rocedure.  19  CFR  S  210.13.  Pursuant  to 
sections  201.16(d)  and  210.13(a)  of  the 
Commission's  Rules,  19  CFR 
SS  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefore  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  July  23, 1996. 

By  order  of  the  Commission. 
Donna  R.  ICochnlie, 
Secretary. 

IFK  Doc.  96-19109  Filed  7-26-«6;  8:45  ami 
■UJNO  cooe  imMB-u 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Admlnistiation 

[Docket  No.  94-83] 

David  M.  Heedley,  M.O.,  Grant  of 
Restricted  Registration 

On  September  7,  1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Dmg  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  David  M.  Headley. 
M.D.,  (Respondent)  of  Port  Gibson, 
Mississippi,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  his  application  for 
registration  as  s  practitioner  under  21 
U.S.C.  B23(f).  as  being  inconsistent  with 
the  public  interest. 

On  September  30, 1994,  the 
Respondent  filed  a  timely  request  for  a 
hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in 
Jackson,  Mississippi,  on  August  22  and 
23. 1995,  before  Administrative  Law 
Judge  Paul  A.  Tenney.  At  the  hearing, 
both  parties  called  witnesses  to  testify 


and  introduced  documentary  evidence, 
and  after  the  hearing,  counsel  for  both 
sides  submitted  proposed  findings  of 
fact,  conclusions  of  law  and  argument. 
On  November  28,  1995,  Judge  Tenney 
issued  his  Findings  of  Fact,  Conclusions 
of  Law,  and  Recommended  Ruling, 
recommending  that  the  Respondent's 
application  for  registration  be  granted 
provided  he  meet  the  following 
conditions; 

(1)  Submit  to  tBndora,  unannounced  urine 
screenings  once  every  two  weeks  for  a  period 
of  not  more  than  one  year.  Respondent  shell 
transmit  to  the  Special  Agent  in  Charge  of  the 
New  Orleans  Field  Division  of  the  DEA  or  his 
designee  the  results  of  such  urine  screenings 
on  a  monthly  basis. 

(2)  Respondent  shall  continue  to  attend 
weekly  Alcoholics  Anonymous  meetings,  or 
other  support  group  meetings  of  his  choice, 
for  a  period  of  not  less  than  one  year. 

Neither  party  filed  exceptions  to  his 
decision,  and  on  January  16, 1996.  Judge 
Tenney  transmitted  the  record  of  these 
jproceedings  to  the  E>eputy 
Administrator. 

The  Deputy  administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  C.F.R.  1316.67. 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Findings  of  Fact.  Conclusions  of  Law, 
and  Recommended  Ruling  of  the 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  feet  or  law. 

The  Deputy  Administrator  finds  that 
on  December  20, 1984,  the  Respondent 
voluntarily  surrendered  his  DEA 
Certificate  of  lustration,  AH9733862, 
upon  admitting  himself  into  the 
Ridgeview  Institute  in  Smyrna.  Georgia, 
for  substance  abuse  treatment.  From 
October  2, 1984,  through  February  4, 
1987,  the  Respondent  participated  in  a 
multi-phase  rehabilitation  treatment 
program.  On  Febmary  20,  1986,  the 
Mississippi  State  Board  of  Medical 
Licensure  (Medical  Board)  granted  the 
Respondent  permission  to  re-register 
with  the  DEA  in  Schedules  IV  and  V, 
and  his  DEA  application  was  granted. 
The  Respondent  was  issued  a  DEA 
Certificate  of  Registration.  BH0570502, 
which  was  Inter  modified  to  Include 
S<:hedules  III  and  OIN. 

However,  in  1988,  the  Respondent 
suffered  a  relapse,  and  he  admitted  that 
be  was  abusing  controlled  and  non- 
controlled  substances  during  this  time. 
In  August  of  1988,  Medical  Board 
investigatora  reviewed  prescription  files 
at  pharmacies  in  the  Respondent's  local 
area.  The  investigation  revealed  that  the 


Respondent  had  prescribed  and  ordered 
numerous  controlled  and  non- 
controlled  substances  for  himself,  and 
had  prescribed  controlled  substances  for 
his  wife.  As  a  result  of  this 
investigation,  the  Medical  Board  and  the 
Respondent  entered  into  a  Consent 
Agreement  on  September  28. 1988. 
which  prohibited  the  Respondent  from 
administering,  dispensing,  or 
prescribing  addictive  drugs  to  himself  or 
members  of  his  family,  and  which 
required  him  to  submit  to  random, 
unannounced  drug  screening  tests. 

The  Respondent  submitted  to  the  drug 
screens,  and  a  test  taken  on  April  28. 
1989,  indicated  the  presence  of 
amphetamine  and  methampbetamine. 
both  Schedule  II  dmgs,  and 
phendimetrazine,  a  Schedule  III  drug. 
Again  on  July  21, 1989,  the 
Respondent's  drug  screen  tested 
positive  for  amphetamine,  and  for 
phenobarbital,  a  Schedule  IV  drug. 
Consequently,  the  Medical  Board  served 
the  Respondent  with  an  Order  of 
Prohibition  dated  August  11. 1989. 
prohibiting  him  from  practicing 
medicine  until  such  time  as  he  was 
evaluated  for  chemical  dependency. 

On  August  16. 1989.  the  Respondent 
entered  another  treatment  center,  where 
he  remained  until  September  15,  1989. 
On  October  24,  1989.  the  Respondent 
entered  into  a  second  consent  agreement 
with  the  Medical  Board,  requiring  him, 
among  other  things,  (1)  to  surrender  his 
DEA  registration,  (2)  to  refrain  from 
administering,  dispensing,  or 
prescribing  to  himself  or  to  bmily 
members,  any  drug  having  addiction- 
forming  qualities.  (3)  to  submit  to 
random,  unannounced,  and  witnessed 
urine  and/or  blood  screens  for  a  period 
of  at  least  five  years  (4)  to  complete  all 
required  phases  of  a  drug  abuse 
treatment  program,  and  (5)  to  affiliate 
with  the  Mississippi  State  Medical 
Association  Impaired  Professionals 
Program.  As  of  the  time  of  the  hearing 
before  Judge  renncy,  the  Respondent 
had  abided  by,  and  was  still  subject  to, 
the  terms  of  this  agreement,  including 
the  drag  screening  provision.  On 
October  24, 1989,  the  Respondent 
surrendered  his  DEA  registration  as 
required  by  the  second  consent 
agreement. 

The  Respondent  continued  his  drug 
abuse  rehabilitation  program  through 
February  27.  1990,  completing  Phase  III 
of  his  treatment.  He  then  entered  into  a 
two-year  aftercare  monitoring  phase  of 
recovery.  On  February  27,  1992,  the 
Respondent  voluntarily  extended  his 
aftercare  contract  for  another  year,  after 
successfully  having  completed  the 
required  two-year  period.  The 
Respondent  also  successfully  completed 
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bis  third  year  contract  on  February  26, 
1993. 

PieviouBly,  on  November  22. 1991, 
the  Medical  Board  approved  the 
Respondent's  request  for  permission  to 
legister  with  the  DEA  to  obtain  a 
Certificate  of  I^istralion  for  Schedules 
IV  and  V  only.  Accordingly,  on 
November  24, 1991,  the  Respondent 
applied  for  such  a  restricted  registration, 
and  on  July  12, 1993.  the  Director, 
Offic-e  of  Diversion  Control  of  the  DEA, 
issued  an  Order  to  show  Cause  to  the 
Respondent,  seeking  to  deny  his 
application.  The  Respondent  waived  his 
right  to  a  hearing,  and  on  October  25, 
1993,  the  then-Administrator  of  the  DEA 
issued  a  Final  Order  denying  the 
Respondent's  application.  The 
Administrator  concluded  that  the 
investigative  Die  and  the  Respondent's 
written  statement  with  accompanying 
letters  written  on  his  behalf,  had 
presented  insufficient  evidence  that  the 
Respondent  had  been  sufficiently 
rehabilitated  bom  bis  substance  abuse 
problems  to  he  entrusted  with  a  DEA 
Certificate  of  Registration. 
Subsequently,  on  December  15, 1993, 
the  Respondent  reapplied  for  a  DEA 
registration  in  Schedules  IV  and  V,  and 
it  is  that  application  tiiat  is  the  subject 
of  this  order. 

The  evidence  of  record  estabUsbes 
that  the  Respondent  has  not  abused 
controlled  substances  or  alcohol  since 
August  16, 1989.  Tbe  Respondent 
recently  earned  his  sixth-year  sobriety 
chip  from  the  local  Alcoholics 
Anonymous  (AA)  chapter,  and  he 
continues  to  attend  these  group  support 
meetings  at  least  once  a  week. 

An  investigator  for  the  Medical  Board 
testified  before  Judge  Tenney.  relaying 
the  investigative  results  of  the 
Respondent's  relevant  conduct  from 
1084  through  1992.  He  also  slated  that 
since  August  of  1989,  there  had  been  no 
further  complaints  made  to  the  Medical 
Board  regarding  the  Respondent's  drug 
abuse  problem  or  his  capabilities  as  a 
physician. 

Further,  an  expert  in  drug  and  alcohol 
abuse  counseling  (Counselor)  testified 
that,  based  upon  his  personal 
knowledge  of  the  Respondent  and  his 
professional  relationship  with  him,  the 
Respondent  was  fully  rehabilitated.  The 
Cx)unselor  also  stated  that  he  was  a 
re<:overing  drug  addict  and  nUioholic, 
that  he  had  attended  AA  meetings  with 
the  Respondent  since  1990,  and  that  he 
was  the  Respondent's  sponsor.  He 
testified  that  he  had  not  observed 
anything  that  would  indicate  that  the 
Respondent  had.  since  his  rehabilitation 
in  1989,  used  any  alcohol  or  controlled 
substances.  The  Counselor  also  opined 
that  the  Respondent  was  not  a  ri^  for 


diverting  controlled  substances.  Mr. 
David  Whitehead,  an  expert  in  drug  and 
alcohol  abuse  counseling  with  similar 
personal  knowledge  of  the  Respondent, 
also  opined  that  the  Respondent  was 
fully  rehabilitated  and  would  not  create 
a  risk  for  diverting  controlled 
substances. 

Further.  Dr.  Doyle  Smith,  a  physician 
and  an  expert  in  addiction  medicine, 
also  testified.  Based  upon  his  personal* 
knowledge  of  the  Respondent's 
behavior,  as  well  as  his  review  of  the 
evidence  in  this  matter.  Dr.  Smith 
concluded  that  the  Respondent  was 
rehabilitated  "as  successfulHyl  as  be  can 
be  in  six  years  of  ongoing  sobriety." 

Dr.  Roy  Barnes,  the  Chief  of  Staff  of 
the  Claiborne  County  Hospital,  testified 
before  Judge  Tenney,  stating  that  he  was 
the  primary  care  doctor  for  the 
Respondent  and  his  wife,  and  thus  he 
had  frequent  contact  with  both  of  them. 
Dr.  Barnes  testified  that  he  had  not 
observed  any  symptoms  or  behavior 
from  the  Respondent  or  Mrs.  Headley 
that  would  lead  him  to  believe  that 
either  of  tliem  had  any  substance  abuse 
problems  since  returning  from  their 
treatment  programs.  Dr.  Barnes  also 
opined  that  the  Respondent  and  his  wife 
were  fully  rehabilitated. 

The  administrator  of  the  Claiborne 
0)unty  Hospital.  Ms.  Wanda  Fleming, 
testified  that  the  Respondent  had 
regained  all  of  bis  staff  privileges  at  the 
hospital,  to  the  extent  possible  without 
a  DEA  registration.  She  stated  that  the 
Respondent  had  been  appointed  Vice 
Chief-of-Staff  for  the  hospital,  and  that 
there  had  been  no  deficiencies  in  his 
performance  since  his  privileges  had 
been  reinstated.  Ms.  Fleming  also 
testified  that  it  was  very  difficult  to  find 
doctors  to  cover  the  emergency  room  at 
night,  on  weekends,  and  on  holidays, 
but  that  she  could  always  count  on  the 
Respondent  to  help  when  asked. 

The  record  also  contains  evidence 
that  it  is  very  difficult  to  get  doctors  to 
praciice  in  Claiborne  County, 
Mississippi,  because  the  area  is  very 
rural  and  the  people  are  poor.  The 
county  leads  the  State  in  infant 
mortality  and  teenage  pregnancies,  and 
the  Respondent  is  one  of  only  two 
doctors  who  deliver  babies  in  the 
county. 

The  Respondent's  wife  testified  before 
Iiidge  Tenney,  describing  her  substance 
abuse  problems,  her  su(x:essfut 
completion  of  a  drug  abuse  treatment 
program,  her  continuing  attendance  at  a 
local  support  group,  and  to  the  fact  that 
she  had  been  sober  since  October  17, 
1989.  In  addition,  she  testified  that  she 
and  her  husband  have  a  strong  marriage, 
that  they  provide  support  for  one 
another,  and  that  their  support  system 


included  a  large  family  and  many  close 
fiiends.  She  also  stated  that  since  their 
respective  dates  of  sobriety,  neither  she 
nor  her  husband  had  diverted,  misused, 
or  abused  controlled  substances. 

Pursuant  to  21  U.S.C  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  registration  as  a 
practitioner,  if  he  determines  that 
granting  the  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  thot  the 
following  factors  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  TTie  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Oimpliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  he  revoked  or  an  application  for 
registration  denied.  See  Henry  J. 
Schwarz,  |r..  M.D.,  Docket  No.  88-42, 54 
FR  16422  (1989). 

Absent  any  evidence  of  a  conviction 
record,  the  Deputy  Administrator  finds 
that  factors  one,  two,  four,  and  five  are 
relevant  in  determining  whether  the 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest  As 
to  factor  one,  "  recommendation  of  the 
appropriate  State  licensing  board,"  it  is 
uncontraveried  that  the  Respondent's 
past  conduct  resulted  in  the  Medical 
Board's  taking  affirmative  action  to 
remove  him  from  the  practice  of 
medicine  and  to  prohibit  him  from 
administering,  dispensing,  or 
prescribing  controlled  substances.  The 
two  consent  agreements  and  the 
prohibition  order  evidence  such 
Medical  Board  intervention.  However, 
also  uncontroverted  is  the  Medical 
Board's  reinstatement  of  his  medical 
license,  and  its  order  of  November  22, 
1991,  allowing  the  Respondent  to  apply 
for  a  DEA  Certifiiate  of  Registration  in 
Schedules  IV  and  V.  Thus,  the  Deputy 
Administrator  finds  that  the  Medical 
Board,  upon  receiving  evidence  of  the 
Respondent's  drug  abuse  condition, 
quickly  responded  to  the  situation. 
However,  the  Medical  Board  also 
acknowledges  the  Respondent's  current 
condition  of  recovery  and  has  reinstated 
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his  medical  licensure.  Further,  the 
Medical  Board  also  supports  the 
Respondent's  application  for 
registration  in  Schedules  TV  and  V. 

As  to  factor  two,  the  Respondent's 
"experience  in  dispensing  *  *  * 
controlled  substances,"  and  bctor  four, 
the  Respondent's  "Icjcompliance  mth 
applicable  State,  Federal,  or  local  laws 
relating  to  controlled  substances,"  the 
Deputy  Administrator  agrees  with  Judge 
Tenney's  conclusion,  that  the 
Respondent  had  prescribed  controlled 
substances  to  himself  and  his  wife  for 
their  personal  use  and  for  no  legitimate 
medical  reason.  To  be  e^ctive,  a 
prescription  for  a  controlled  substance 
"must  be  issued  for  a  legitimate  medical 
purpose  by  an  individual  practitioner 
acting  in  the  usual  course  of  his 
professional  practice."  21  CFR 
1 306.04(a);  see  also  Harlan  J. 
Borcberding,  D.O.,  60  FR  28.796.  28.798 
(199SJ.  The  Respondent's  conduct  failed 
to  meet  this  standard. 

As  to  factor  five,  "[sjuch  other 
conduct  which  may  threaten  the  public 
health  or  safety,"  the  Deputy 
Administrator  agrees  with  Judge 
Tenney's  conclusion,  that  "(t)beie  is  no 
persuasive  evidence  that  the 
Respondent's  DEA  registration  would 
threaten  the  public  health  and  safety." 

The  Deputy  Administrator  also  finds 
significant  that  the  Respondent  and  his 
wife  have  tieen  in  a  state  of  recovery 
fiom  their  substance  abuse  condition 
since  1989.  Further,  tbe  evidence 
demonstrates  that,  since  the  Respondent 
voluntarily  surrendered  his  DEA 
Ortificate  of  Registration  in  1989,  he 
has  not  prescribed  nor  dispensed 
controlled  substances.  The  Respondent 
submitted  voluminous  evidence  of 
negative  drug  screening  results  over  a 
five-and-one-half  year  time  frame. 
Finally,  numerous  witnesses  with 
firsthand  knowledge  of  the 
Respondent's  and  his  wife's  conduct 
since  1989  have  testified  to  their 
continued  sobriety  and  opined  that  a 
relapse  afier  over  five  years  of  sobriety 
was  highly  unlikely.  Such  evidence 
supports  the  Respondent's  position  that 
granting  him  a  DEA  Certificate  of    * 
Registration  in  Schedules  IV  and  V 
would  be  in  the  public's  interest. 

However.  Judge  Tenney  also  noted  the 
Respondent's  history  of  successful 
treatment  in  1984  and  a  relapse  in  1988. 
He  concluded  that, 

due  to  the  seriousness  of  I^pondeat's 
substance  abuse  problem  in  toe  past,  it  is 
prudent  to  continue  to  monitor  Respondent's 
recovory.  Dt.  Moffltt,  one  of  the  founden  of 
the  Impaired  Professional  Program  for 
docton  in  Mississippi,  testified  that 
Respoodenl  should  be  granted  a  DEA 
registration  at  this  time,  but  that  Respondent 


should  also  continue  drug  testing.  I  agree 
with  that  suggestion. 

Consistent  with  his  conclusion.  Judge 
Teimey  recommended  that  the 
Respondent  be  granted  a  DEA 
registration  subject  to  two  conditions. 
The  Deputy  Administrator  agrees  with 
Judge  Tenney's  conclusion,  with  some 
minor  modification  to  the  order.  The 
Respondent  will  be  required,  begiiming 
on  the  effective  date  of  this  order. 

(1)  To  submit  on  a  monthly  basis  to 
the  Special  Agent  in  Charge  of  the  New 
Orleans  Field  Division  of  the  DEA  or  his 
designee,  a  copy  of  his  urine  screening 
results  from  urine  screenings,  (a)  taken 
onoe  every  two  weeks  for  a  period  of  six 
months,  and  (bj  subsequently  taken 
once  every  month  for  a  follow-on  period 
of  six  months. 

(2)  To  continue  to  attend  weekly 
Alcoholics  Anonymous  meetings,  or 
other  support  group  meetings  of  his 
choice,  for  a  period  of  one  year. 

Therefore,  the  Deputy  Administrator 
finds  that  the  public  interest  is  best 
served  by  issuing  a  DEA  Certificate  of 
Registration  in  Schedules  IV  and  V  to 
the  Respondent,  subject  to  the  above 
requirements. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C. 
823,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  pending 
application  of  David  M.  Headley,  M.D., 
for  a  DEA  Ortificate  of  Registration  in 
Schedules  IV  and  V  be,  and  it  hereby  is, 
approved,  subject  to  the  above 
requirements. 

Further,  the  Respondent  submitted 
extensive  evidence  demonstrating  the 
need  for  the  DEA  Certificate  of 
Registration  in  his  current  practice,  as 
well  as  evidence  of  the  community's 
need  for  a  physician  of  his  specialty 
with  prescribing  capabilities.  Also,  the 
Respondent  presented  evidence  that  he 
would  be  willing  to  comply  with  the 
ordered  requirements  as  a  condition  to 
granting  this  registration.  Thus,  the 
Deputy  Administrator  has  determined 
that  the  public  interest  will  be  better 
served  in  making  this  final  order 
effective  upon  publication,  rather  than 
thirty  days  from  the  date  of  publication. 
Therefore,  this  order  is  effective  upon 
the  date  of  publication  in  the  Federal 


Dated:  July  22, 1996. 
SMphan  &  GiMM. 
Deputy  Administiutor. 
[FR  Doc  96-19197  Filed  7-28-46:  8:45  ami 


Immigration  and  Naturalization  Sarvica 
PNS  No.  1 77»-9S:  AQ  (Mar  No.  2IM4-M] 
RM111»-AE2C 

Extanaion  of  Daalgntlon  of  Boania- 
Harcagovina  UndarTamporary 
Protactad  Statua  Program 

AGENCY:  Imiiiigration  and  Naturalizatioa 
Service,  Justice. 
ACnOM  Notice. 

summary:  This  notice  extends,  unUl 
August  10, 1997,  the  Attorney  General's 
designation  of  Bosnia-Hert»govina 
under  the  Temporary  Protected  Status 
("TPS")  program  provided  for  in  section 
244A  of  the  Immigration  and 
Nationality  Act,  as  amended  ("the 
Act").  Accordingly,  eligible  aliens  who 
are  nationals  of  Bosnia-Hercegovizu  (or 
who  have  no  nationality  and  who  last 
habitually  resided  in  Bosnia- 
Hercegovina)  may  re-register  for 
Temporary  Protected  Status  and 
extension  of  employment  authorization. 
This  re-registration  is  limited  to  persons 
who  already  have  registered  for  the 
initial  period  of  TPS  which  ended  on 
August  10,  1993. 

tM+cilVE  OATEK  This  extension  of 
designation  is  effective  on  August  11, 
1996,  and  will  remain  in  eSect  tmtil 
August  10, 1997.  The  primary  re- 
registration  procedures  become  effective 
on  July  29. 1996,  and  will  remain  in 
eff^  imtil  August  27, 1996. 
FOn  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin.  Adjudications  Officer, 
Immigration  and  Naturalization  Sendee, 
Room  3214,  425  I  Street  NW., 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPLBtlENTARY  MFORMATION:  Under 
section  244A  of  the  Act,  as  amended  by 
section  302(a)  of  Public  Law  101-649 
and  section  304(b)  of  Public  Law  102- 
232  (8  U.S.C.  1254a).  the  Attorney 
General  is  authorized  to  grant 
Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  of  a  foreign  state  designated  by 
the  Attorney  General,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  that  state.  The  Attorney 
C^neral  may  designate  a  state  upon 
finding  that  the  state  is  experiencing 
oi\going  armed  conflict,  environmental 
disaster,  or  certain  other  extraordinary 
and  temporary  conditions  that  prevent 
nationals  or  residents  of  the  country 
from  returning  in  safety. 

Effective  on  August  10, 1992.  the 
Attorney  General  designated  Bosnia- 
Hercegovina  for  Temporary  Protected 
Status  for  a  period  of  12  months.  57  FR 
35604.  The  Attorney  General  extended 
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the  designation  of  Bosnia-Hercagovma 
under  the  TPS  program  for  additional 
12-inonth  periods  until  August  10, 1996, 
60  FR  39004. 

This  notice  extends- the  deslgiulion  of 
Bosnia-Hercegovina  under  the 
Temporary  Protected  Status  program  for 
an  additional  12  months,  in  accordance 
with  sections  244A(b)(3)  (A)  and  (C)  of 
the  Act.  This  notice  also  describes  the 
procedures  that  eligible  aliens  who  are 
nationals  of  Bosnia-Hertsgovina  (or  who 
have  no  nationality  and  who  last 
habitually  resided  in  Bosnia- 
Hercegovina)  must  follow  in  order  to  re- 
rsgister  for  TPS. 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  by 
this  notice's  extension  of  Bosnia- 
Hercegovina 's  TPS  designation,  late 
initial  registrations  are  possible  for  some 
Bosnians  under  8  CFR240.2(f)(2).  Such 
late  initial  registrants  must  have  been 
"continuously  physically  present"  in 
the  United  SUtes  since  August  10, 1992, 
must  have  bad  a  valid  inmiigrant  or 
non-immigrant  status  during  the 
original  registration  period,  and  must 
register  no  later  than  30  days  from  the 
expiration  of  such  status. 

An  Application  for  Employment 
Authorization,  Form  I-7B5,  must  always 
be  Bled  as  part  of  either  a  re-registration 
ores  part  of  a  late  initial  registration 
together  with  the  Application  for 
Temporary  Protected  Status,  Form 
1-821.  The  appropriate  filing  fee  must 
accompany  Form  1-765  unless  a 
properly  documented  fee  waiver  request 
is  submitted  to  the  Immigration  and 
Naturalization  Service  or  the  applicant 
does  not  wish  to  obtain  employment 
authorization.  The  immigration  and 
Naturalization  Service  requires  TPS 
registrants  to  submit  Form  1-765  for 
data-gathering  purposes. 

Notice  of  Extension  of  Designation  of 
Bosnia-Hercegovina  Under  the 
Temporary  Protected  Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Immigration  and  Nationality  Act,  as 
amended,  (8  U.S.C.  1254a),  and 
pursuant  to  sections  244A(b)(3)  (A)  and 
(C)  of  the  Act,  I  have  bad  consultations 
with  the  appropriate  agencies  of  the 
Government  concerning  (a)  The 
conditions  in  Bosnia-Hercegovina;  and 
(b)  whether  permitting  nationals  of 
Bosnia-Hercegovina,  and  aliens  having 
no  nationality  who  last  habitually 
,  resided  in  Bosnia-Hercegovina,  to 
remain  temporarily  in  the  United  States 
is  contrary  to  the  national  interest  of  the 
United  States.  As  a  result,  I  determine 
that  the  conditions  for  the  original 
designation  of  Temporary  Protected 
Status  for  Bosnia-Hercegovina  continue 


to  be  met.  Accordingly,  it  is  ordered  as 
follows: 

(1)  The  designation  of  Bosnia- 
Hercegovina  under  section  244A(b)  of 
the  Act  is  extended  for  an  additional  12- 
month  period  bom  August  11, 1996,  to 
August  10, 1997. 

(2)  I  estimate  that  there  are 
approximately  400  nationals  of  Bosnia- 
Hercegovina,  and  aliens  having  no 
nationality  who  last  habitually  resided 
in  Bosnia-Hercegovina,  who  have  been 
granted  Temporary  Protected  Status  and 
who  are  eligible  for  re-registration. 

(3)  In  order  to  maintain  current 
registration  for  Temporary  Protected 
Status,  a  national  of  Bosnia-Hercegovina 
(or  an  alien  having  no  nationality  who 
last  habitually  resided  in  Bosnia- 
Hercegovina)  who  received  a  grant  of 
TPS  during  the  initial  period  of 
designation  from  August  10,  1992,  to 
August  10,  1993,  must  comply  with  the 
re-registration  requirements  contained 
in  8  CFR  240.17,  which  are  described  in 
pertinent  part  in  paragraphs  (4)  and  (S) 
of  this  notice. 

(4)  A  national  of  Bosnia-Hercegovina 
(or  an  alien  having  no  nationality  who 
last  habitually  resided  in  Bosnia- 
Hercegovina)  who  previously  has  been 
granted  TPS,  must  re-register  by  filing  a 
new  Application  for  Temporary 
Protected  Status,  Form  1-821,  together 
with  an  Application  for  Employment 
Authorization,  Form  1-765.  within  the 
30-day  period  beginning  on  July  29, 
1996  and  ending  on  August  27, 1996  in 
order  to  be  eligible  for  Temporary 
Protected  Status  during  the  period  from 
AugU!rt  11, 1996,  until  August  10,  1997. 
Late  re'-registration  applications  will  be 
allowed  pursuant  to  8  CFR  240.17(c). 

(5)  There  is  no  he  for  Form  1-821 
RIed  as  part  of  the  re-registration 
application.  A  Form  1-821  filed  as  part 
of  the  re-registration  application.  A 
Form  1-765  must  also  be  filed  at  the 
same  time.  If  the  alien  requests 
employment  authorization  for  the 
extension  period,  the  fee  prescribed  in 
8  CFR  103.7(b)(1),  currently  seventy 
dollars  (570),  will  be  charged  for  Form 
1-765.  An  alien  who  does  not  request 
employment  authorization  must 
nonetheless  file  Form  1-765  together 
with  Form  1-821,  but  in  such  cases  no 
fee  will  be  charged. 

(6)  Pursuant  to  section  244A(b)(3)(A) 
of  the  Act,  the  Attorney  General  will 
review,  at  least  60  days  before  August 
10, 1997,  the  designation  of  Bosnia- 
Hercegovina  under  the  TPS  program  to 
determine  whether  the  conditions  for 
designation  continue  to  be  met.  Notice 
of  that  determination,  including  the 
basis  for  the  determination,  will  be 
published  in  the  Federal 


(7)  Information  concerning  the  TPS 
program  for  nationals  of  Bosnia- 
Hercegovina,  and  aliens  having  no 
nationality  who  last  habitually  resided 
in  Bosnia-Hercegovina,  will  be  available 
at  local  Immigration  and  Naturalization 
Service  offices  upon  publication  of  tliis 
notice. 

Datsd:  July  23. 1996. 
IsiMlRana. 
A  ttonwy  General. 

IFR  Doc.  96-19209  Filed  7-26-96: 8:45  am| 
MUMS  con  M1«-n-M 


Immignrtion  and  NaturaliiatfcMi  Service 
[MS  Na  17TB-«6;  AQ  Ontar  Ha  2046-M] 
[Rmi11S-AE26| 

Extanahm  of  Daalgnatlon  of  Somalia 
Under  Tamponry  Protected  Status 
Program 

AQBtoy.  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  extends,  until 
September  17, 1997,  the  Attorney 
General's  designation  of  Somalia  under 
the  Temporary  Protected  Status  ('TPS") 
program  provided  for  in  section  244A  of 
the  Immigration  and  Nationality  Act,  as 
amended  ("the  Act").  Accordingly, 
eligible  aliens  who  are  nationals  of 
Somalia  (or  who  have  no  nationality 
and  who  last  habitually  resided  in 
Somalia)  may  re-register  for  Temporary 
Protected  Status  and  extension  of 
employment  authorization.  This  re- 
registration  is  limited  to  persons  who 
already  have  registered  for  the  initial 
period  of  TPS  which  ended  on  , 

September  16. 1992. 
EFFECTIVE  DATES:  This  extension  oT 
designation  is  effective  on  September 
18, 1996,  and  will  remain  in  effect  until 
September  17, 1997.  The  primary  re- 
registration  procedures  becorob  effective 
on  August  19, 1996  and  will  remain  in 
effect  until  September  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin.  Adjudications  Officer. 
Imm^ration  and  Naturalization  Service, 
Room  3214,  425  I  Street,  NW., 
Washington,  EX)  20326.  telephone  (202) 
514-5014. 

SUPPIBMENTARY  INFORMATION:  Under 
section  244A  of  the  Act,  as  amended  by 
section  302(a)  of  Public  Law  101-649 
and  section  304(b)  of  Public  Low  102- 
232  (8  U.S.C.  1254a),  the  Attorney 
General  is  authorized  to  grant 
Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  of  a  foreign  stole  designated  by 
the  Attorney  Gene^,  or  who  have  no 
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nationality  and  who  last  habitually 
resided  in  that  state.  The  Attorney 
General  may  designate  a  state  upon 
finding  that  the  state  is  experiencing 
ongoing  armed  conflict,  environmental 
disaster,  or  certain  other  extraordinary 
and  temporary  conditions  that  prevent 
nationals  or  residents  of  the  country 
from  returning  in  safety. 

Efiective  on  September  16, 1991,  the 
Attorney  General  designated  Somalia  for 
Temporary  Protected  Status  for  a  period 
of  12  months,  56  FR  46804.  The 
Attorney  General  extended  the 
designation  of  Somalia  under  the  TPS 
program  for  additional  12-monlh 
periods  until  September  17, 1996, 604'R 
39005. 

This  notice  extends  the  designation  of 
Somalia  under  the  Temporary  Protected 
Status  program  for  an  additional  12 
months,  in  accordance  with  section 
244A(b)(3)  (A)  and  (C)  of  the  Act  This 
notice  also  describe  the  procedures  that 
eligible  aliens  who  are  nationals  of 
Somalia  (or  who  have  no  natioiuility 
and  who  kst  habitually  resided  in 
Somalia)  must  follow  in  order  to  te- 
reeister  for  TPS. 

in  addition  to  timely  te-rsgistralions 
and  late  re-registntions  authorized  by 
this  notice's  extension  of  Somalia's  TPS 
destination,  late  initial  registratiotis  are 
possible  for  some  Somalia  under  8  CFR 
240.2(0(2).  Such  late  initial  registrants 
must  have  been  "continuously 
physically  present"  in  the  United  States 
since  September  16, 1991,  must  have 
had  a  valid  immigrant  or  non-immigrant 
siattis  during  the  original  registration 
period,  and  must  register  no  later  than 
30  days  from  the  expiration  of  such 
status. 

An  Application  for  Employment 
Authorization,  Form  I-76S,  must  always 
be  filed  as  part  of  either  a  re-registration 
or  as  part  of  a  late  initial  registration 
together  with  the  Application  for 
Temporary  Protected  Status,  Form  I- 
821.  The  appropriate  filing  fee  must 
accompany  Form  I-76S  unless  a 
properly  documented  fee  waiver  request 
is  submitted  to  the  Immigration  and 
Naturalization  Service  or  the  applicant 
does  not  wish  to  obtain  employment 
authorization.  The  Immigration  and 
Naturalization  Service  requires  TPS 
registrants  to  submit  Form  1-765  for 
data-gathering  purposes. 

Notice  of  Extension  of  Designation  of 
Somalia  Under  the  Temporary 
Protected  Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  immigration  and  Nationality  Act,  as 
amended,  (8  U.S.C.  1254a).  and 
pursuant  to  sections  244A(b)  (3)  (A)  and 
(C)  of  the  Act,  I  have  had  consultations 


with  appropriate  agencies  of  the 
Government  concerning  (a)  the 
conditions  in  Somalia;  and  (b)  whether 
permitting  nationals  of  Somalia,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Somalia,  to  remain 
temporarily  in  the  United  States  is 
contrary  to  the  national  interest  of  the 
United  States.  As  as  result.  I  determine 
that  the  conditions  for  the  original 
designation  of  Temporary  Protected 
Status  for  Somalia  continue  to  be  met. 
Accordingly,  it  is  ordered  as  follows: 

(1)  The  designation  of  Somalia  under 
section  244A(b)  of  the  Act  is  extended 
for  an  additional  12-month  period  from 
September  18, 1996,  to  September  17, 
1997. 

(2)  I  estimate  that  there  are 
approximately  350  luitionals  of  Somalia, 
and  aliens  having  no  nationality  who 
last  habitually  resided  in  Somalia,  who 
have  been  granted  Temporary  Protected 
Status  and  who  are  eligible  for  re- 
registration. 

(3)  In  order  to  maintain  currant 
registration  for  Temporary  Protected 
Status,  a  national  of  Somalia  (or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Somalia)  who 
received  a  grant  of  TPS  during  the 
initial  period  of  designation  from 
September  16,  1991,  to  September  16. 
1992.  must  comply  with  the  rs- 
registration  requirements  contained  In  8 
CFR  240.17.  which  are  described  in 
pertinent  part  in  paragraphs  (4)  and  (5) 
of  this  notice. 

(4)  A  national  of  Somalia  (or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Somalia)  who 
previously  has  been  granted  TPS,  must 
r»-tegister  by  filing  a  new  Application 
for  Temporary  Protected  Status,  Form  I- 
821,  together  with  an  Application  for 
Employment  Authorization,  Form  I- 
765,  within  the  30-day  period  beginning 
on  August  19, 1996  in  order  to  be 
eligible  for  Temporary  Protected  Status 
during  the  period  from  September  18, 
1996.  until  September  17. 1997.  Late  re- 
registration  applications  will  hi  allowed 
pursuant  to  8  CFR  240.17(c). 

(5)  There  is  no  fee  for  Form  1-821 
filed  as  part  of  the  re-registration 
application.  A  Form  I-76S  must  also  be 
filed  at  the  same  time.  If  the  alien 
requests  employment  authorization  for 
the  extension  period,  the  fee  prescribed 
in  8  CFR  103.7(h)(1).  currently  seventy 
dollars  ($70),  will  be  charged  for  Form 
1-765.  An  alien  who  does  not  reqtiest 
employment  authorization  must 
nonetheless  file  Form  I-76S  together 
with  Form  1-821,  but  in  such  cases  no 
fee  will  be  charged. 

(6)  Pureuant  to  section  244(b)(3)(A)  of 
the  Act.  the  Attorney  General  will 
review,  at  least  60  days  before 


September  17, 1997,  the  designation  of 
Somalia  under  the  TPS  program  to 
determine  whether  the  conditions  for 
designation  continue  to  be  met  Notice 
of  that  determination,  including  the 
basis  for  the  determination,  will  be 
published  in  the  Federal  Ragiatar. 

(7)  Information  concerning  the  TPS 
program  for  nationals  of  Somalia,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Somalia,  will  be 
available  at  local  immigration  and 
Naturalization  Service  offices  upon 
pubUcation  of  this  notice. 

Dated:  luly  23, 1996. 
Janet  Raao. 

Attorney  General.  * 

(FR  Doc.  96-19208  FUlld  7-26-96:  8:4S  ami 
■ujMa  000*  Mi»-*i-« 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

SchooHo-Worfc  OpportunWas  Act: 
Out-o(-School  Youth 

AOBICY:  Employment  and  Training 
Administration,  Labor. 
ACTX3N:  Notice  of  Availability  of  Funds 
and  Solicitation  for  Grant  Application 
(SGA). 

SUMMARY:  All  information  required  to 
submit  a  proposal  is  contained  in  this 
announcement.  The  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration  (DOL/ETA),  announces 
the  availability  of  approximately 
$750,(X)0  to  award  competitive  grants  to 
youth  employment  and/or  education 
program  providere  that  currently  have  a 
solid  foundation  of  serving  out-of- 
school  youth  (OSY)  in  a  school-to-work 
(STW)  framework.  The  purpose  of  the 
grants  will  be  to  accelerate  the 
development  of  promising  STW 
practices  for  OSY  or  to  add  new  STW 
components  to  existing  initiatives.  This 
project  is  not  designed  to  help  existing 
youth  programs  plan  how  to  serve  out- 
of-school  youth  in  a  STW  framework. 
Rather,  the  purpose  is  to  select  a  variety 
of  types  of  youth  initiatives  that  already 
have  developed  and  are  implementing 
school-to-work  elements  for  out-of- 
sohool  youth,  to  help  them  build  on  this 
foundation  in  order  to  serve  additional 
out-of-school  youth  more  efTeciively. 
and  to  share  the  results  with  other  out- 
of-school  youth  service  deliverers  and 
STW  grantees. 

Applicants  that  are  not  able  to 
demonstrate  a  substantial  number  of  the 
components  and  strategies  of  a  School- 
to-Work  Opportunities  system,  as 
described  in  the  School-to- Work 
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Opportunities  Act  (STWOA)  of  1994,  tat 
out-of-achool  youth  will  not  be 
conddfired.  Each  potential  applicant 
should  review  its  current  program 
against  the  three  categories  of  threshold 
criteria  (partnerships,  programmatic 
measuiement)  beftira  deciding  whether 
to  submit  an  application.  Programs  that 
do  not  meet  a  majority  of  the  threshold 
critnia  will  not  bs  considerad. 
(MTEB:  The  closing  date  for  receipt  of 
proposals  at  the  Department  of  Labor 
shall  be  August  23,  1996.  at  4.-00  P.M.. 
Eastern  time.  Any  proposal  not  received 
at  the  designated  place,  date  and  time  of 
delivery  specified  will  not  be 
cansidered. 

IIMlWilll  I  Proposals  shall  be  mailed 
to:  Division  of  Acquisition  and 
Assistance,  Attention:  Ms.  Brenda 
Banks,  Inference:  SCA/DAA  98-011, 
U.S.  Department  of  Labor,  Employment 
and  Training  Administration,  200 
Constitutiao  Avenue,  N.W.,  Room  S- 
4203,  Washington,  D.C.  20210. 

ran  FunMBi  oronumim  oomncr. 
Bienda  Banks,  Diviaioo  of  Acquisition 
and  Assistance.  Telephone  (202)  219- 
7300  (This  is  not  a  loll-free  telephone 
number). 

WUPnBtBttAPH  MPONHATION:  This 
announcement  consists  of  three  parts: 
Part  I  Background/Description,  Part  U 
Application  Process,  and  Part  m 
Evaluation  Criteria  for  Award. 

Part  I— Background 

The  School-to-Work  Opportunities 
Act  of  1904  is  intended  to  create 
statewide  systems  to  help  all  students 
attain  high  academic  and  occupational 
standards  and  identify  and  navigate 
paths  to  rewarding  roles  in  the 
workplace.  "All  students"  is  defined  in 
the  Act  as  "both  male  and  female 
students  from  a  broad  range  of 
backgrounds  and  circumstances, 
including  disadvantaged  students, 
students  with  diverse  racial,  ethnic  ot 
cultural  backgrounds,  American 
Indians,  Alaska  Natives,  Native 
Hawaiians.  students  with  disabilities, 
students  with  limited-English 
proficiency,  migrant  children,  school 
dropouts,  and  academically  talented 
students." 

Experience  in  implementing  the 
School-to-Work  Opportunities  Act  has 
shown  that  school  dropouts  are 
extremely  difficult  to  serve  under  STW 
precisely  because  they  are  not  in  the 
school  buildings  that  have  been  the 
major  focus  of  STW  activities  to  date.  A 
major  problem  for  many  young  people, 
especially  those  who  leave  hi^  school 
without  a  degree,  is  their  inability  to 
secure  full-time  career-track 
employment  and  their  lack  of 


preparation  br  further  education  or 
training.  STW  is  designed  to  respond  to 
these  problems. 

In  addition,  there  are  currently  many 
eBiective  omployroent  programs  for 
school  dropouts  and  other  out-of-school 
youth.  Thne  is  now  a  need  to  focus 
these  prtigrams  on  ways  to  better  serve 
these  youth  with  attention  to  the  twin 
STW  goals  of  high  academic 
achievement  and  progressive  mastery  of 
career  competencies. 

Part  n — AppUcatkm  Proceaa 

A.  Eligible  Applicants 

This  competition  is  open  to  current 
youth  employment  and  education 
program  providers  who  can  clearly 
demonstrate  the  extent  to  which  their 
program  meets  a  majority  of  the 
"threshold  criteria"  in  Appendi>  C. 

Entities  described  in  Section  S01(c)(4)  - 
of  the  Internal  Ravenue  Code  who 
engage  in  lobbying  aotivities  are  not 
eligible  to  receive  hmds  under  this  SGA. 
The  new  Lobbying  Disclosure  Act  of 

1995,  Public  Law  No.  104-65, 109  StaL 
691,  which  became  effective  January  1, 

1996,  prohibita  the  award  of  federal 
hmds  to  these  entities  if  they  engage  in 
lobbying  actlvitias. 

B.  Grant  Awards 

The  Department  has  allocated 
approximately  S750,000  to  award  grants 
imder  this  SGA  in  a  range  of  $75,000  to 
$150,000,  with  an  average  award  of 
$100,000.  Applications  that  request 
more  than  $150,000  will  not  be 
considered.  ETA  expects  to  select  a 
variety  of  types  of  existing  programs 
that  serve  out-of-school  youth  as  well  as 
a  variety  of  approaches.  The  Period  of 
Performance  shall  not  exceed  twelve 
(12)  months  from  the  date  of  execution 
by  the  Govamment. 

C.  Applicatioa  Procedures 
1.  Submission  of  Proposal 

An  original  and  three  (3)  copies  of  the 
application  shall  be  submitted.  The 
application  shall  consist  of  two  (2) 
separate  parts: 

Part  I  shall  contain  the  Standard  Form 
(SF)  424,  "Application  for  Federal 
Assistance,"  and  "Budget  biformation 
Sheet."  All  copies  of  the  SF  424  shall 
have  original  signatures.  In  addition,  the 
budget  shall  include — on  a  separate 
page(s) — a  detailed  coal  break-out  of 
each  line  item  on  Budget  faifbrmation 
Sheet. 

Part  n  shall  contain  technical  data 
that  demonstrates  the  applicant's 
capabiUties  in  accordance  with  Part  0, 
Section  D,  Statement  of  Work,  using  the 
headings  below  and  responding  to  the 


information  requested  in  eadi  of  the 
categories. 

L  Project  title.  Identify  the  title  of  the 
proposed  project. 

n.  Type  of  current  program,  and  major 
source  of  funding,  e.g..  Job  Corps  Center 
(JTPA),  Federally-funded  State  or  local 
STW  progrsm  (STWOA),  Youth  Fair 
Chance  (JTPA),  Youth  Build,  alternative 
education  program,  etc 

m.  Project  proposal. 

A.  Provide  a  brie/ description  of  the 
existing  youth  program  and  the  STW 
elements,  as  laid  out  in  the  STWOA, 
that  are  currently  a  part  of  the  program 
and  services  for  out-of-school  youth. 
The  description  should  provide 

rlitative  and  quantitative  information 
ut  current  activities,  keyed  to  the 
threshold  criteria,  and  sufScienI  to 
demonstrate  substantial  conterenca  with 
the  threshold  criteria.  If  the  program 
receives  funds  under  the  STWOA, 
describe  the  level  of  service  currently 
provided  to  sdiool  dropouts. 

B.  Provide  a  description  of  the 
proposed  activities.  Applicants  must  be 
specific  in  describing  (1)  which  STW 
elements  components  or  strategies  are 
being  proposed,  (2)  how  they  will  build 
on  the  current  program(s)  and  provide 
additional  benefit  to  school  dropouts, 
and  (3)  hove  the  activities  proposed  are 
or  will  coordinate  appropriately  the 
activities  of  youth-serving  organizations 
with  STW  activities  in  the  State  or  local 
area  funded  under  the  STWOA. 
Applicants  are  advised  to  be  specific 
about  the  proposed  proces.ses,  products 
and  outcomes  of  the  OSY/STW  project 
and  to  address  the  techniques  proposed 
for  sharing  the  results  of  the  model  with 
othera. 

2.  Page  Count 

Part  n — Technical  Application  is  not 
to  exceed  s  maximum  of  10  single-sided 
pages.  Attachments  are  not  required  and 
shall  not  be  submitted  as  a  part  of  this 
application.  The  application  must  be 
typed  with  a  font  size  no  smaller  than 
lOcpi  or  12pt  print  size,  with  1  inch 
defiault  margins  (i.e.,  for  top,  bottom, 
left,  and  right  margins).  Any  applicants 
technical  proposal  exceeding  this  page 
count  hmitation  will  not  be  considered 
for  an  award. 

3.  Hand  Delivered  Proposals 
Proposals  should  be  mailed  ot  least 

five  (5)  days  prior  to  the  i:lasing  date. 
However,  if  proposals  an  hand- 
delivered,  they  shall  be  received  at  the 
designated  place  by  4:00  p.m..  Eastern 
Time  by  August  23,  1996.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified 
closing  date  and  time.  Telegraphed  and/ 
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or  bxed  proposals  will  not  be  himored. 
Note.  Failure  to  adhere  to  the  above 
instructioos  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 

4.  Late  Proposals 

Any  proposal  received  at  the  office 
designated  in  the  solicitation,  after  the 
exact  time  specified  for  receipt,  will  not 
be  considered  unless  it  is  received 
before  award  is  made  and  was  either. 

(1)  Sent  by  U.S.  Postal  Service 
registered  or  Certified  Mail  not  later 
than  the  fifth  (Sth)  calendar  day  before 
the  date  specified  for  receipt  of 
application  (e.g.,  an  offer  submitted  in 
response  to  a  solicitation  requiring 
receipt  of  applications  by  the  20th  of  the 
month  must  have  been  mailed  by  the 
15th). 

(2)  Or  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Etey  Service — Post 
Office  to  addressee,  not  later  than  5  p.m. 
at  the  place  of  mailing  two  working  days 
prior  to  the  date  specified  for  receipt  of 
proposals.  The  term  "working  days" 
excludes  weekends  and  U.S.  Federal 
holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  either  by  U.S.  Postal 
Service  Registered  or  Certified  Mail  is 
the  U.S.  postmark  both  on  the  envelope 
or  wrapper  and  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Both 
postmarks  muiit  show  a  legible  date  or 
the  proposal  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  Postal  Service  on 
the  date  of  mailing. 

Therefore,  applicants  should  request 
the  postal  clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

5.  Period  of  Performance 

The  period  of  performance  shall  not 
exceed  twelve  (12)  months  from  the  date 
of  execution  by  the  Government. 

D.  Statement  of  Work/Grunt  Application 
The  Department  of  Labor  has  a  strong 
interest  in  assisting  youth  employment 
and  education  programs  to  opply  STW 
principles  and  (»mponents  to  their  out- 
of-school  youth  strategies  and  to 
connect  their  efforts  to  the  Federally- 
funded  STW  systems  in  their  States.  In 
addition,  the  Departments  of  Education 
and  Labor,  which  joindy  administer  the 
School-to-Work  Opportunities  initiative, 
have  a  strong  interest  in  ensuring  that 
STW  systems  being  developed  and 


implemented  in  the  States  and  local 
communities  are  designed  to  provide 
the  same  opportunities  and  benefits  to 
school  dropouts  as  they  do  for  students 
who  are  attending  school.  This  project 
will  demonstrate  a  variety  of 
comprehensive  approaches  for  serving 
school  dropouts  effectively  in  a  School- 
to-Work  framework.  Funds  under  this 
award  must  be  used  to  serve  "school 
dropouts"  as  required  by  the  STWOA. 

1.  OSY/STW  Threshold  Criteria 

This  project  is  not  intended  to  help 
fund  out-of-school  youth  initiatives 
begin  design  of  a  school-to-work  system; 
nor  is  it  intended  to  fund  existing 
Federally  funded  State  or  local  STW 
initiatives  that  have  not  already  begun 
to  implement  strategies  for  school 
dropouts.  The  expectation  is  that  most, 
but  not  necessarily  all,  of  the  strategies 
and  essential  elements  of  a  STW  system, 
as  laid  out  in  the  School-to-Work 
Opportunities  Act,  will  be  present  in  the 
existing  youth  initiatives  selected  for 
funding.  The  degree  to  which  each  is 
present  will  vary  according  to  the  type 
of  initiative.  The  goal  is  to  demonstrate 
a  variety  of  more  fully  developed 
models  for  serving  school  dropouts  in  a 
STW  framework  than  is  now  available. 

Appendix  C  contains  the  threshold 
criteria  that  the  Departments  and  the 
School-to-Work  Oflice  consider  a 
baseline  of  activity  for  effectively 
serving  out-of-school  youth  in  a  STW 
framework. 

2.  Allowable  Activities 

Activities  to  be  fimded  under  the 
OSY/STW  Project  must  be  related  to 
components  and  activities  in  the 
School-to-Work  Opportunities  Act  (most 
of  which  are  referred  to  in  Appendix  C), 
must  be  designed  to  serve  additional 
school  dropouts  more  effectively,  and 
must  show  a  connection — that  is 
appropriate  to  the  status  of  STW 
implementation  in  the  Stale  or 
locality — between  the  organization(s) 
delivering  services  to  school  dropouts 
and  the  STW  system  funded  under  the 
STWOA.  Activities  may^  designed  to 
better  link  two  or  more  existing  out-of- 
school  youth  programs  with  a  STW 
system  funded  under  the  STWOA.  An 
objective  of  the  overall  OSY/STW 
initiative  is  to  encourage  existing 
programs  serving  oul-of-school  youlh  to 
adapt  and  adopt  more  STW  elements 
and  to  assist  STW  systems  to  learn  more 
effective  ways  to  serve  school  dropouts 
as  they  design  and  implement  STW 
systems  for  all  students.  Applications 
that  do  not  show  a  strong,  appropriate 
connection  between  programs  serving 
out-of-school  youth  and  existing  STW 


components  and  systems  will  not  be 
selected  tor  funding. 

Part  ID— Evalnatian  Crtteria  br  Award 

Completed  appUcaUons  will  he 
reviewed  against  the  technical  criteria 
listed  below  by  a  rating  panel.  The 
panel's  recommendations  are  advisory 
in  nature  to  the  Grant  Officer. 

1.  Foundation  of  School-to-Work 
elements.  (30  points) 

►  The  extent  to  which  the  current 
youth  program  provides  service  to 
school  dropouts  using  STW  components 
and  elements  described  in  the  School- 
to-Work  Opportunities  Act  and  reflected 
in  the  threshold  criteria  (Appendix  C). 

►  The  extent  to  which  the  current 
program  demonstrates  that  it  meets  a 
majority  of  the  threshold  criteria. 

►  The  effectiveness  of  the  current 
activities  in  providing  youth  who  have 
dropped  out  of  school  the  opportunities 
and  benefits  envisioned  in  the  STWOA 
and  reflected  in  attached  threshold 
criteria. 

2.  Strategy  for  adding  new  STW 
component(s)  or  accelerating  the 
development  of  an  existing  promising 
practice  in  STW.  (40  points) 

^  The  extent  to  which  the  propoaed 
activities  will  provide  additional 
employment  and  education  services  in  a 
STW  framework. 

^  The  effectiveness  of  the  proposed 
STW  strategy  in  promoting  higher 
academic  achievement  and  greater 
mastery  of  career  competencies  for 
school  dropouts. 

Connections  between  Organizations 
serving  out-of-school  youth  and  State  or 
local  STW  systems  funded  under  the 
STWOA.  (15  points) 

^  The  d^ree  to  which  the  proposed 
activity(ies)  connects  youth  service 
delivery  oi^anizations  with  the  STW 
system  in  the  State  and  local 
communities  so  that  existing  promising 
practices,  strategies,  curriculum,  and  - 
other  strategies  for  effectively  serving 
youtli  in  a  STW  framework  are 
incorporated  into  the  OSY/STW  Project, 
and  the  lessons  learned  as  a  result  of  the 
OSY/STW  Project  ore  shared. 

►  The  effectiveness  of  the 
techniques  proposed  for  helping  others, 
nationwide,  learn  from  the  OSY/STW 
Project  and  replicate  relevant  activities. 

3.  Capability  of  staff.  (15  points) 

►  The  extent  to  which  the  staff 
pro[>osed  have  the  knowledge  and 
expertise  in  STW  and  in  serving  out-of- 
school  youth  required  to  sufx:essfully 
complete  the  project. 

Final  selections  will  be  made  based 
upon  the  panel's  review  and  such  other 
factors  as  type  of  current  program, 
diveraity  of  programmatic  approaches. 
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and  geographic  balance  and  what  is  in 
the  best  interest  of  the  Government. 

Signed  at  Wellington,  D.C  this  23d  day 
of  July  1996. 
Janice  E.  Peny. 

Grant  Officer,  Employment  and  Training 
Admittistntion. 

Appendices 

A.  SF-424,  Application  for  Federal 
Assistance 

B.  Budget  Information  Sheet 

C.  Threshold  Criteria  (4  Pages) 
■UNO  eooc  «M-ae-M 
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APHJCATION  FOR 
FEDBKAL  ASSISTANCE 


2.  DATE  SUBMimDc 


t.  IWB  OF  SUBMBSKM: 


3.IM>R<cdMd%aM« 


u 
u 


5.  AmjCANT  DOOBIMnaN 


(|l»dqi,a 


iwmd^ftott). 


iiii|i    iiab«t«tat| 
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T.  Tftnt^tliMU  (mil  nm^ihii  iMMc  hbci)      l__/ 


I.  TV?BOFAfnjCWnaN:       - 

/_/  Not  / f  nmlhiillni  /__/  InMa 

•r(s)tl  !«(••)   !_/     I_J 


<(HikKLMll« 


*.  HM>€(Fl*nlAtM9: 


la  CATALOOOFraDBRALDOUBSnCAnsmHCB 


It.  nauuriivBimBorAmiQumnioiBcr 


12.  AaEASAFFBCnDarnK>IBCr(eMei.oiaHlia,(M««B.) 


13. 
SIAKrOMS 


BIDINODATK 


14.  OOHOKSSanHALDISniCROR 

A.  AmiCAirr  a. 


15.  BSI1l<A1B>FIMDiN0: 


«.Ol>»c 
TVM, 


.M 


YES.  Ilk  rrarpSaHoa/l^iplMioa  IB  ■•<>  a 
"      ~         c  Order  12J72 1 


DAIB 

Na  /_/  Pratna  b  aol  eonnd  bjr  BO  12372 
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il.lb*itatfflC^ta 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  » tuiidard  fonn  used  by  »pplicsmt»  u  ■  required  facesbeet  for  preapplicatioos  «od  ippliationi  tubnutted  for  Federd 
iBisUiice  It  wiU  be  lued  by  Federal  «gencie»  to  obuin  applicant  certrication  that  Sutes  which  ave  esubluhed  a  review  and 
coounent  procedure  in  reqK»«e  to  E»cuti«  Order  12372  and  have  aeleded  the  program  to  be  included  in  their  prooex,  have 
been  given  an  opportunity  to  review  the  applicaot'i  tubmission. 


Item: 

1. 

Z 


10. 


n. 


Ealiy: 

SeU-ezplanaloiy. 

Date  apfdication  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicast's  control  number 
(if  a|i|)licable). 

State  oae  only  (if  apptieable) 

If  this  application  is  to  continue  or  revise  an 
exsting  award,  enter  present  Federal  ideutifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primaiy 
orgaaizatioaal  unit  whidi  wffl  ondeitake  this 
assBtance  activity,  complete  address  of  the 
applicaiit,  and  name  and  telephone  number  of  the 
person  to  coouct  oo  matters  related  to  this 
application. 

Enter  Employer  IdentiikatioD  Number  (BIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  provided. 

Check  appropriate  bod  and  entu  appropriate 
letter(s)  in  the  space(s)  provided. 

-  *New*  means  a  new  assistance  award. 

-  *Continuation'  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  com|detion  date. 

'•  'HevisioQ"  means  any  change  in  the  Federal 
Government's  Snancial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 

Enter  a  brief  descriptive  title  of  the  project.  If 
more  than  one.  program  is  invohied,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  the  project. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (eg.. 
State,  counties,  cities. 

13.  Self-e:q>lanaloty. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the 
ijnt  funding/budget  period  by  eadi  contributor. 
Value  of  in-kind  oontributioiu  should  be  included 
on  appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the  change.  For 
decreases,  enclose  the  amounts  in  parentheses.  If 
both  basic  and  supplemental  amounts  are  included, 
(how  breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and  diow 
breakdown  using  same  categories  as  item  IS. 

16.  ApplicanU  should  conuct  the  Sute  Single  Pomt  of 
Conuct  (SPOQ  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organization, 
not  the  person  who  signs  as  the  authorized 
representative.  Categories  of  debt  include 
delinquent  audit  disaUowanoes,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  reptesenUtive  must  be  on  file  in  the 
applicant's  ofBce.  (CetUin  Federal  agencies  may 
require  that  this  autborizatnn  be  submitted  as  part 
of  the  application.) 


1  A£i     I    ^a^njlA 
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tfPBBIXB 


PMr  II  -  BODGsr  avcKmxpiom 
SKCTIom  a  -  BaOgat  Saamary  by  Catagorlaa 


W 

(B) 

(C) 

1.     Parsoaaal 

$ 

3.     Travml 

4.     Bqulpmont 

5.     Sapplias 

6.     Oontxactoal 

7.     Ottwr 

8.     Total,  Direct  Crmt 
(Llnma  1  tbxvn^  7) 

$ 

9.     mairoat  cost  (Rate          \) 

10.  Traiaiag  Cost/Stlpeads 

(Uaea  8  tbrongli  10) 

$ 

SECriOK  B  -  OoBt  Sbarlag/  Katcb  Summary  (it  appropriate) 


W 

(B) 

(C) 

1.  Cash  OantriimtiaD 

- 

2.  In-Klad  ComtrUbation 

$ 

3.   TOTAL  Cost  Sbarixtg  /  Match 
(Rate         *) 

$ 

NOTE:  Ose   Ooiuan  A  to  record  funds  requested  for  the  initial  period  of 

performaaoe  (i.e.   12  months,  18  months,   etc.)}  Column  B  to  reaoxd 
changes  to  Column  A  (i.e.  requests  for  additional  funds  or  line 
item  changes}  and  Column  C  to  record  the  totals   (A  plus  B) . 


(IRSTRnCTIOHS  OK  BACK  OF  FORMl 
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/  VoL  61.  No.  146  /  Mnndav.  Iiilv  29    lOQS  /  NnHr 


39480 


Federal  Register  /  Vol.  61.  No.  146  /  Monday,  July  29,  1996  /  Notices 


mSTROCTIOKS  FOR  PJUtT  II  -  BnDOET  IMrOSMMriOS 


SECTJOU  A  ~  BaOget  sammmry  by  catagorie* 


2. 
2. 

3. 


PprffffnfM»J'  Shem  salariBB  to  be  paid  for  project  personnels 

m'rrTf  g^nffritf-  indicate  the  rate  and  amount  of  fringe  benefits. 

Travel:     Indicate  the  amount  requested  for  staff  travel.      Include 
funds  to  cover  at  least  one  trip  to  Washington,  DC  for  project 
director  or  designee,  ^ 

Maalimant:     Indicate  the  cost  of  non-expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  with  a  per  unit  cost  of 
$5,000  or 


5.  Supoliea:     Include  the  cost  of  consumable  supplies  and  materials  to  be 
used  during  the  project  period, 

6.  ctmtractaml:     Shcm  the  amount  to  be  used  for  (1)  procurement  contracts 
(except  those  which  belong  on  other  lines  such  as  supplies  and- 
equipment);  and  (2)   sub-oontracts/grants, 

7.  Other:      Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through  6  above,   including  consultants, 

e,        Totel.   Diretst  Costs:     Add  lines   1  through   7. 

9.  Tgyf^wafft  coats:     Indicate  the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement, 

10.  Training  /Stipend  Cost:      (If  allawable) 

11.  T^tilJ   rW^*™^  funds  Seauested:     Shem  total  of  lines  8  through  10, 


SBCnoa  B  -  Comt  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  mbaring/matahing  when 
there  is  a  cost  sharing/matching  requirement.     XLso  include  percentage 
of  total  project  cost  and  indicate  source  of  cost  sharing/matching 
funds,    i.e.  other  Federal  source  or  other  Bon-Federal  source. 


PLEASB  JBCLODS  A  DBTJklLBD  COST  JOUkLTSIS  OF  KACM  LIBX  ITSM. 


■UMQ  COM  4B49-49-C 
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Aprndix  C-S«nii«  CM-of-SdMol  Yoalli 
fa  ■  SdMMkl4o-Work  Fnonnrark 

Threshoid  Criteria 
Putnanhips 

1.  There  U  strong  suf^Kvt  lor  the  existing 
initiative  and  for  the  schoot-b>-work  concept 
fifom  appropriate  OSY/STW  stakeholders — 
such  as  secondary  schools,  parents,  young 
people,  employers.  oHnmunity-besed 
organizations,  labor,  poet-sectuidary 
institutions,  Private  Industry  Councils, 

Svemment  agencies — as  well  as  strategies 
'  maintaining  their  support  and 
involvement  La  particular,  a  strong 
leedecihip  rote  played  by  OOs  as 
stakeholdBrs  in  the  STW  initiative  should  be 
demonstrated. 

2.  Collaborative  agreonents  exiA  among  a 
variety  of  institutions,  such  as  thcne  serving 
out-of-school  youth  (i.e.,  CBOs,  Job  Corps), 
employers,  public  schools,  post-secondary 
and  secondary  schools,  etc 

3.  Employers  play  strong  and  active  roles 
in  the  planning  and  governance  of  the 
existing  initiative,  and  provide  a  range  of 
services  for  the  out-of-Khool  youth 
component,  such  as  providing  a  variety  of 
worksite  learning  experiences,  developing 
assessment  criteria,  and  participating  in 
career  exposure  activities. 

4.  Resources  from  a  variety  of  sources  (e.g.. 
STW,  federal  categorical,  State  and  local 
education  funds,  private  sector)  are 
S)rs*ematically  used  in  an  integrated  manner, 
to  efiecUvely  address  the  work  and  leaniing 
needs  of  out-of-school  youth. 

5.  A  realistic  and  coherent  strategy  is  in 
place  to  coordinate  with  the  statewide 
School-to-Woric  system,  as  wrell  as  any 
existing  local  Scfaiool-to-Work  systems. 
Programmatic 

1.  There  is  a  strong  community- wide 
partnership  that  is  committed  to  preparing 
young  people  for  the  world  of  work  and^or 
further  educational  and  occupational  training 
by  providing  appropriate  activities  and 
services  which  reflect  the  fact  that  youth 
learn  best  by  learning  in  context  and  being 
actively  engaged  in  their  own  learning. 

2.  Ongoing  professional  development  is 
provided  for  worksite  and  "school-based" 
staff  to  ensure  understanding  of  STW 
components  and  the  provision  of  high  quality 
services  for  out-of-school  youth. 

3.  A  system  of  organized  school-baaed 
learning,  work-based  learning,  and 
connecting  activities  is  present  in  the 
existing  out-of-school  youth  initiative,  and  is 
responsive  to  the  cultural  diversity  of  the 
youth  it  services. 

4.  Work-Based  Learning  activities  include 
the  following:     - 

(a)  A  variety  of  different  types  of  high 
quality  work  experiences  and  on-the-job 
training  is  nvnilnhlc,  depending  upon  the 
individual  needs  of  the  out-of-school  youth. 

(b)  Adult  worksite  mentors  are  utilized. 

(c)  Learning  is  organized  around  an 
appropriate  system  of  career  pathways  that 
offer  students  exposure  to  all  aspects  of  an 
industry  and  are  consistent  with  emeiging 
industry  and  State  standards  for  mastery  of 
academic  competencies  and  occupational 
skills. 


5.  School-Based  l^wming  activities 
include: 

(a)  A  commitment  to  high  academic 
standards  for  all  out-of-school  youth 
participants  is  evident. 

(b)  A  range  of  educational  learning 
environments  is  available  to  meet'tha  needs 
of  out-of-school  youth  (e.g.,  alternative 
education). 

(c)  Workplace  basics  and  learning  In 
applied  context  are  incofporated  into 
cunicula. 

(d)  OppCHtunities  for  post-secondary 
education  and  for  further  occupational/job 
training  are  available  (e.g.,  dual  enrollment 
option  so  that  students  can  earn  both  high 
school  and  college  credits  simultaneously). 

6.  Connecting  Activities  include: 

(a)  A  range  of  strategies  that  serve  to 
eHectively  connect  school-based  and  work- 
based  learning  activities,  including  dedicated 
staff  that  serve  as  school-based,  woric-based 
liaisons/coordinators. 

(b)  The  conduct  of  outreach  and  public 
relations  for  all  stakeholders  involved  in  out- 
of-school  youth  activities,  such  as: 

•  Parents. 

•  Youth. 

•  Community-Based  Organizations. 

•  Local  elected  officials. 

•  School  Boards/School  Administrators. 

(c)  Linkages  between  human  resource 
service  ofganizations  and  academic 
institutions  to  meet  the  needs  of  individual 
youth  (e.g.,  pregnant  and  parenting  teensl. 

(d)  The  provision  of  transportation  and 
other  support  services  specific  to  the  needs 
of  out-of-school  youth. 

(e)  Strategies  that  develop  the  interpersonal 
skills  of  students,  such  as  personal 
responsibility,  teamwork,  and  conflict 
resolution. 

7.  Eifective  strategies  are  in  place  for 
recriiiting,  retaining,  and  serving  out-of- 
school  youth  in  the  school-to-work 
framework. 

Measurement 

1.  Evidence  of  specific  goals  and  ol^ectives 
and  outcomes  (or  progress  indicators)  as  they 
relate  to  the  provision  of  services  to  out-of- 
school  youth  in  a  school-to-work  framework. 

2.  The  ability  to  implement  and  adjust 
improvement  plans  based  on  the  continuous 
measurement  of  process  of  the  goals, 
objectives  and  outcomes,  as  indicated  above. 

3.  The  use  of  various  types  of  "assessment 
tools"  that  would  measure  not  only  student 
mastery  of  skills,  but  also  whether  the 
student  is  able  to  integrate,  apply  and 
perform  the  loomed  knowledge,  skills  and 
abilities  in  real  life  situations,  and  that  would 
serve  as  predictors  of  readiness  for  a  variety 
of  work,  community  college,  advanced 
training  and  other  real  life  situations. 

IFR  Doc.  96-19191  Filed  7-2&-96:  8:45  ami 


NUCLEAR  REQULATORY 


[DodBM  No*.  90-264  and  BO-SM] 

CommonwMlih  Edtoon  Company  and 
MdAiMrtcafv  Enargy  OonifMny  Quad 
CItlaa  Nudaar  Power  SMIon,  Units  1 
and  2;  Envtronmantal  Aaaaaamant  and 
Finding  of  No  Stgnlflcanl  Impact 

Hie  U.S.  Nuclear  R^ulatCHy 
Commission  (the  Commission)  is 
considering  approval  imder  10  CFR 
50.80  of  the  transfer  of  control  of  the 
licenses  to  the  extent  affected  by  the 
corporate  restructuring  of  MidAmerican 
Energy  Company  (MidAmerican,  the 
licensee),  a  holder  of  Padlity  Operating 
License  Nos.  DPR-29  and  DPR-30, 
issued  to  Commonwealth  Edison 
Company  (ComEd)  for  operation  and 
MidAmerican  for  possession  of  the 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2,  located  in  Rock  Island 
County,  Illinois. 

EnTimnmewtai  AMiiiimiinl 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent  to 
the  transfer  of  control  of  the  licenses, 
with  respect  to  MidAmerican's  25 
percent  ownership  in  Quad  Cities,  Units 
1  and  2,  to  the  extent  afilected  by  a 
corporate  restructuring  creating 
MidAmerican  Energy  Holdings 
Company  (Holdings).  ComEd  alone  is 
Ucensed  to  operate  Quad  Cities.  Units  1 
and  2.  MidAmerican  would  continue  to 
remain  the  minority  owner  and 
possession -only  licensee  of  the  facility. 
The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
April  4. 1996. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to  the 
extent  transfer  of  control  of  the  Hcenses 
is  affected  by  the  corporate  restructimng 
discussed  above.  MidAmerican  has 
stated  in  its  application  that 
restructuring  will  provide  flexibility 
afforded  by  the  typical  holding 
company  structure  and  better  position 
the  company  to  operate  in  the 
increasingly  competitive  energy 
marketplace  and  take  advantage  of  new 
growth  opportunities. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  (X>mple(ed  its 
evaluation  of  the  proposed  restructuring 
and  concludes  that  there  will  be  no 
changes  to  Quad  Cities,  Units  1  and  2, 
or  the  environment  as  a  result  of  this 
action.  The  transfer  of  control  of  the 
licenses  to  the  extent  affected  by 
MidAmerican's  restructuring  will  not 
affect  the  numbers,  qualificatioos,  or 
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organizational  affiliation  of  the 
personnel  who  operate  the  facility,  in 
that  CoDiEd  will  remain  the  holder  of 
the  operating  licenses  and  continue  to 
be  teeponsibte  for  the  operation  of  Quad 
Cities,  Units  1  and  2. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
pnibability  or  consequences  of  accidents 
would  not  be  increased  by  the  proposed 
action,  and  that  poet-accident 
radiological  leleaaes  would  not  be 
greater  than  previously  determined. 
Puither,  the  Commission  has 
determined  tbaL.the  proposed  action 
would  not  afliBCt)routine  radiological 
plant  effluents  and  would  not  increase 
occupational  radiological  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associatsd  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  would  not  affect  nonradiological 
plant  effluents  and  would  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  enviroimiental  e%cts  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  approval.  Denial  of 
the  application  would  result  in  no 
d&ange  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
actions  are  identical. 

Alternative  Use  ofFesources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environment^  Statement 
Related  to  Operation  of  Quad  QUes 
Nuclear  Power  Station,  Units  1  and  2, 
dated  September  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  3, 1996,  the  staff  consulted  with 
the  Illinois  Stale  official.  Mr.  Frank 
NiziolelL,  Head,  Reactor  Safety  Section, 
Ehvision  of  Engineering,  Illinois 
Department  of  Nuclear  Safety,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 


Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action 
relating  to  MidAmerican's  ownership  of 
Quad  Cities,  Units  1  and  Z. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  approval 
dated  April  4, 1996,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room', 
the  Cehnan  Building,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Dixon  Public  Library,  221  Hennepin 
Avenue,  Dixon,  Illinois  61021. 

Doted  at  Rockvilla,  Maryland,  this  23rd  day 
oflulylMe. 

For  the  Nuclear  Regulatory  ConunisaioD. 
Kabnt  A.  Capn. 

Director.  Project  Directorate  nt-1,  Divition 
ofReaclor  PTojectt—m/JV,  Office  of  Nuclear 
Beactor  Regulation. 
IFR  Doc  96-19182  Filed  7-26-96:  8:4S  ami 


Entergy  Opeiallona,  bw.;  River  Band 
Stadon;  Envtronmantal  Aeeeaamant 
and  FMkig  of  No  SIgnfflcant  Impect 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
47,  issued  to  Entergy  Operations,  Inc., 
(the  licensee),  for  operation  of  the  River 
Bend  Station,  located  in  West  Feliciana 
Parish,  Louisiana. 

EaviromnepUl  Assmiiii  ■! 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
Facility  Operating  License  No.  NPF-47 
and  Appendix  C  to  the  license  to  reflect 
the  name  change  from  Gulf  States 
Utilities  Company  to  Entergy  Gulf 
Slates,  Inc. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  May  20, 1996. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  to  correct  the 
name  in  the  license  to  reflect  the  change 
which  occurred  on  April  22, 1996.  The 
name  change  was  made  by  the  licensee 
to  improve  customer  identification  by 
establishing  the  name  Entergy  in  the 
region  that  it  serves. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  changes  to 
the  license.  We  agree  with  the  licensee 
that  the  name  change  will  not  impact 
the  existing  OMmership  of  the  River 
Bend  Station  (RES)  or  the  existing 
entitlement  to  power  end  will  not  alter 
the  existing  antitrust  license  conditions 
applicable  to  Gulf  States  Utilities 
Company  (GSU)  or  GSVs  ability  to 
comply  with  these  conditions  or  with 
any  of  its  other  obligations  or 
responsibilities.  As  stated  by  the 
licensee,  "The  corporate  existence 
continues  uninterrupted  and  alt  legal 
characteristics  remain  the  same.  Thus, 
there  is  no  change  in  the  state  of 
incorporation,  registered  agent, 
registered  office,  directors,  officers, 
rights  or  liabilities  of  the  company.  Nor 
is  there  a  change  in  the  function  of  the 
tympany  or  the  way  in  which  it  does 
business.  GSU's  financial  responsibility 
for  RBS  and  its  sources  of  funds  to 
support  the  hcility  will  remain  the 
same."  Therefore,  the  change  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluent  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  inmiulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluent  and  has  no  other 
environmental  impact.  Accordingly,  the 
Conunission  concludes  that  there  are  no 
significant  nonradiological 
enviroimienlal  impacts  associated  with 
the  proposed  action. 

AHemath/es  to  the  Proposed  Action 

Since  the  Corrunission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 
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Alternative  Use  of  Resources 

.  This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Enviroiunental 
Statement  for  the  River  Bend  Station. 

Agencies  and  Persons  Consuhed 

In  accordance  with  its  stated  policy, 
on  July  17, 1996,  the  staff  consulted 
with  the  Louisiana  State  official,  Dr. 
Stan  Shaw,  Assistant  Administrator  of 
the  Louisiana  Radiation  Protection 
Division  of  the  Department  of 
Enviroiunental  Quality,  regarding  the 
enviroiunental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  efiisct  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action.  For 
further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  May  20, 1996,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Government  Documents  Department, 
Troy  H.  Middleton  Library,  Louisiana 
State  University,  Baton  Rouge, 
Louisiana  70803. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  July  1996. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Wigginlaii. 

Senior  Project  Manager.  Project  Directorate 
lV-1,  Division  of  Reactor  ProjecU  HI/IV.  C^ice 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  96-19183  Filed  7-26-96;  8:45  ami 


Adviaory  CommHtae  on  Reactor 
Sataguaida  Subi  iiniHiiHtae  Meeting  on 
Ttterinal  Hydraulic  Phetrainana;  NoUca 


of 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  August  20  and  21, 1996. 
Room  T-2B1, 11S45  Rockville  Pike. 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  August  20,  1996-8:30  a  jn. 
until  the  conclusion  of  business 

Wednesday,  August  21,  1996-  8:30 
ajn.  until  the  conclusion  of  business 


The  Subcommittee  will:  (1)  begin  its 
review  of  the  NRC-RES  Pn^riun  to 
revise/replace  the  current  suite  of  NRC- 
RES  thermal  hydraulic  codes,  and  (2) 
discuss  the  status  of  the  RES  thermal 
hydraulic  research  program.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  fiill  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Cliairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/41S- 
8065)  betvireen  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc..  that  may  have  o(x:urred. 

Date:  )uly  23. 1996 
Sun  OuraiswaBy, 
Chief  Nuclear  Reactors  Branch. 
IFR  Doc  96-19181  Filed  7-26-46:  8:45  ami 
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Excepted  Service 

AOaiCY:  Office  of  Personnel 
Management. 

ACnON:  Notice. 


t:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B.  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Gvil  Service  Rule  VI,  Exceptions  From 
the  Competitive  Service. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Patricia  Paige,  (202)  606-0830. 

SUPPLEMBrrARY  mFORMATKIN:  The  Office 
of  Persormel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  June  26, 1996  (60  FR 
33150).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  during  the  period  June  1, 
1996,  through  June  30, 1996,  appear  in 
the  listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  will  also  be  published. 

Schedule  A 


No  Schedule  A  authorities  \ 
estabUshed  in  1996. 

The  Following  Schedule  A  authorities 
were  revoked: 

Federal  Deposit  Insurance  Corporation 

Until  June  1, 1996,  all  liquidation 
graded,  temporary  field  positions 
concerned  with  the  work  of  liquidating 
the  assets  and  loans,  or  paying  the 
depositors,  of  closed  banks  or  savings 
and  loan  institutions.  Effective  June  8, 
1996. 

African  Development  Foundation 

Two  Financial  Analyst  positions,  GS- 
501-12,  and  one  Research  Specialist 
position.  GS-301— 13,  requiring  indepth 
professional  and  cultural  knowledge  of 
African  grassroots  development. 
Effective  June  24,  1998. 

Department  of  the  Air  Force,  U.S.  Air 
Force  Academy,  Colorado 

Positions  of  Cadet  hostesses, 
instructors  in  Physical  Education, 
instructora  in  Music  (Choirmasters),  one 
Training  Instructor  (Parachuting),  one 
Training  Instructor  (Ckide  of  Conduct 
and  Evasion)  and  two  Physical 
Therapists  (Athletic  Trainers).  Effective 
June  28, 1996. 
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SchMtnleB 

No  Schedule  B  authorities  were 
established  in  June  1996. 

The  following  Schedule  B  authority 
was  revoked  in  June  1996: 
Federal  Deposit  Insurance  Corporation 

Temporary  positions  in  the 
Washington.  D.C  Headquarters  offices 
of  the  Resolution  Trust  Corporation 
when  filled  by  individuals  with 
specialized  experience  in  field  and 
regional  offices.  Effective  June  8. 1996. 

SdMduleC 

The  following  Schedule  C  authorities 
were  established  in  1996. 

Commission  on  Civil  Rights 

Special  Assistant  to  a  Conunissioner. 
Effective  June  7. 1996. 

Special  Assistant  to  a  Commissioner. 
Effective  June  Z4. 1996. 

Department  of  Agriculture 

Staff  Assistant  to  the  Chief  Economist. 
Effective  June  17. 1996. 

Confidential  Assistant  to  the 
Administrator,  Rural  Business  and 
Cooperative  Development  Service. 
Effective  June  18. 1996. 

Confidential  Assistant  to  the 
Administrator,  Farm  Service  Agency. 
Effective  June  19. 1996. 

Department  of  Commerce 

Deputy  Press  Secretary-Agency 
Coordination  to  the  Director  for 
Communications  and  Press  Secretary. 
Effective  June  7, 1996. 

Special  Assistant  to  the  Assistant 
Secretary  for  International  Economic 
Policy.  Effective  June  7, 1996. 

Special  Assistant  to  the  General 
Counsel.  Office  of  the  General  Counsel. 
Efiective  June  14, 1996. 

Executive  Assistant  to  the  Secretary  of 
Commerce.  Effective  June  14,  1996. 

Special  Assistant  to  the  Director. 
Legislative.  Intergovernmental  and 
Public  Affairs.  Effective  June  14. 1996. 

Special  Assistant  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration. 
Effective  June  19, 1996. 

Associate  Under  Secretary  for 
Economic  Affairs  to  the  Under  Secretary 
for  Economic  Affairs.  Effective  June  19. 
1996. 

Director.  Office  of  Congressional 
Affairs  to  the  Assistant  Secretary  for 
Communication  and  Information. 
Efiective  June  21. 1996. 

Special  Assistant  to  the  Director, 
Office  of  the  White  House  Liaison. 
Efiective  June  21, 1996. 

Director.  Office  of  the  White  House 
Liaison  to  the  Deputy  Qiief  of  Staff. 
Effective  Jime  21. 1996. 


Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Domestic 
Operations.  EfJsctive  June  24. 1996. 

Confidential  Assistant  to  the  Deputy 
Chief  of  Staff.  Efiective  June  24. 1996. 

Deputy  Director  of  Scheduling  to  the 
Deputy  Director  of  External  Affairs  and 
Director  of  Scheduling.  Effective  June 
24. 1996. 
Department  of  Defense 

Assistant  to  the  Deputy  Secretary  of 
Defense.  Effective  June  4. 1996. 

Executive  Director  (Outreach  and 
Integration)  to  the  Deputy  Under 
Secretary  (Industrial  Affairs  and 
Installations).  Effective  June  6. 1996. 

Staff  Specialist  to  the  Chief,  Plans  and 
Analysis  Group.  Effective  June  7, 1996. 

Personal  and  Confidential  Assistant  to 
the  Special  Assistant  to  the  Secretory  of 
Defense  for  White  House  Liaison. 
Effective  June  19, 1996. 

Department  of  Education 

Confidential  Assistant  to  the  Director, 
Scheduling  and  Briefing.  Effective  June 
19. 1996. 

Confidential  Assistant  to  the  Director. 
Executive  Secretariat.  Effective  June  19, 
1996. 

Department  of  Energy 

Staff  Assistant  to  the  Director.  Office 
of  Budget  Planning  and  Customer 
Service.  Effective  June  7, 1996. 

Legislative  Affeirs  Liaison  Officer  to 
the  Deputy  Assistant  Secretary  for 
House  Liaison.  Effective  June  24. 1996. 

Special  Assistant  to  the  Principal 
Deputy  Assistant  Secretary  for 
Congressional  Public  and 
Intergovernmental  Affairs.  Effective 
June  28. 1996. 

Department  of  Health  and  Human 
Services 

Confidential  Assistant  to  the 
Executive  Secretary.  Effective  June  19, 
1996. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
June  14, 1996. 


Department  of  Labor 

Press  Secretary  tg  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health,  Occupational  Safely  and  Health 
Administration.  Effective  June  12. 1996. 

Department  of  Transportation 

Special  Assistant  to  the  Cliief  of  Staff. 
Effective  June  21 .  1996. 


Department  of  the  Treasury 
Attorney-Advisor  (General)  to  the 

General  Counsel.  Efiective  June  19. 

1996. 
Senior  Policy  Analyst  to  the  Deputy 

Executive  Seofelary.  Efective  June  20, 

1996. 

Occupational  Safety  and  Health  Review 

Comrrussion 
Confidential  Assistant  to  a  Member 

(Commissioner).  Effective  June  20. 1996. 

Office  of  Management  and  Budget 
Confidential  Assistant  to  the 

Associate  Director,  Health  and 

Personnel  Division.  Effective  June  28, 

1996. 

U.S.  International  Trade  Commission 
Confidential  Secretary  (Office 

Automation)  to  the  Chairman.  Efiective 

June  28. 1996. 
Anthdrily:  5  U.S.C.  3301  and  3302:  e.0. 

10577,  3  CFR  1954-1958  Comp.,  P.  218 

OBlce  of  Penonnel  Maaagemsnt 

Lwraine  A.  Gnan. 

DaputyOfiector. 

IFR  Doc.  96-19101  FUed  7-26-96;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

{IM.  No.  •C-220S2:  me  Na  •12-10068] 
BT  Insutanca  Fund*  Trust,  at  aL 

July  19, 1996. 

AOBICY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  appUcation  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPUCANTS:  BT  Insurance  Funds  Trust 
("Trust").  Bankers  Trust  Global 
Investment  Management,  a  unit  of 
Bankers  Trust  Company  ("Investment 
Management"),  and  certain  other  life 
insurance  companies  and  their  separate 
accounts  investing  now  or  in  the  future 
in  the  Trust. 

REL^AHT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections  9(a), 
13(a),  15(a).  and  15(b)  of  the  1940  Act 
and  Rules  6e-2(b)(l5).  and  6e- 
3(T)(h)(15)  thereunder. 
SUMMARY  OF  APPUCATlOti:  Applicants 
seek  exemptive  relief  to  the  extent 
necessary  lo  permit  shares  of  the  Trust 
and  any  other  investment  company  that 
is  offered  to  fund  variable  insurance 
products  and  for  which  Investment 
Management,  or  any  of  its  affiliates,  may 
serve  as  investment  adviser. 


administrator,  manager,  principal 
underwriter,  or  sponsor  (collectively, 
"Investment  Companies")  lo  be  sold  to 
and  held  by  the  separate  accounts 
("Separate  Accounts")  funding  variable 
aimuity  and  variable  life  insurance 
contracts  ("Variable  Contracts")  issued 
by  affiliated  or  unaffiliated  life 
Insurance  coinpanies  ("Participating 
Insurance  Companies")  or  lo  future 
qualified  pension  and  retirement  plans 
outside  of  the  separate  account  context 
("Qualified  Plans"  or  "Plans"). 
FMJNQ  date:  The  application  was  Bled 
on  March  25, 1996. 

HEANNQ  OR  NOTIFKATKM  OF  HEAIWO:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  uie  SEC  by  j:30  p.m.  on 
August  13, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

AOOnessa:  Secretary.  SEC,  450  5th 
Street,  N.W.,  Washington.  D.C  20549. 
Applicants:  Button  M.  Leibert,  Esq.  or 
Rosalind  A.  Fahey.  Esq.,  Wilkie  Farr  & 
Gallagher.  One  Qticorp  Center.  153  East 
53rd  Street.  New  York.  New  York 
10022. 

FOR  FURTHER  INFORMATtON  CONTACTS 
Pamela  K.  Ellis,  Senior  Counsel,  or 
Wendy  Finck  Friedlander,  Deputy 
Chief,  both  at  (202)  942-0670,  Office  of 
Insurance  Products  (Etivision  of 
Investment  Management). 
SUPPI.EHB(TARY  lNF0flMATK3N:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Rcpivsenlations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  1940 
Act  as  an  open-end  management 
investment  company.  The  Trust 
currently  consists  of  two  series,  each 
representing  an  interest  in  a  separate 
investment  portfolio  ("Portfolios").  The 
Trust  may  establish  additional  series  of 
shares  al  any  time. 

2.  Investment  Management  serves  as 
investment  adviser  to  each  Portfolio  of 
the  Trust.  Investment  Management  is  a 
New  York  banking  corporation  and  a 
wholly  owned  subsidiary  of  Bankets 


Trust  New  York  Ojrporation  ("Bankers 
Trust"). 

3.  440  Financial  Distributors.  Inc..  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  and  a 
company  not  affiliated  with  Bankera 
Trust,  is  the  distributor  of  the  Portfolios' 
shares. 

4.  Applicants  propose  that  the 
Investment  Companies  serve  as 
investment  vehicles  for  various  types  of 
Variable  Contracts.  Investment 
Companies'  shares  will  be  offered  to 
Separate  Accounts  of  Participating 
Insurance  Companies  which  enter  into 
participation  agreements  with  the  Trust. 
These  Separate  Accounts  may  be 
registered  with  the  Commission  under 
the  1940  Act  or  exempt  from  registration 
under  Section  3(c)(1)  of  the  1940  Act. 

5.  Applicants  state  that  each 
Participating  Insurance  Company  will 
have  the  legal  obligation  of  satisfying  all 
applicable  requirements  under  state  law 
and  the  federal  securities  laws  in 
connection  with  any  Variable  Contract 
issued  by  such  company.  Applicants 
further  state  that  the  role  of  the  Trust 
under  this  arrangement  will  consist  of 
offering  its  shares  to  the  Separate 
Accounts  and  fulfilling  any  conditions 
the  Commission  may  impose  upon 
granting  the  order  requested  in  this 
application. 

6.  In  addition.  AppUcants  slate  that 
the  Trust  desires  to  avail  itself  of  the 
opportunity  to  increase  its  assets  base 
through  the  sale  of  its  shares  to 
Qualified  Plans,  consistent  with 
applicable  tax  law.  The  Quahfied  Plans 
may  choose  any  of  the  Investment 
Companies  as  the  sole  investment 
option  under  the  Qualified  Plan  or  as 
one  of  several  investment  options. 
Qualified  Plans'  participants  may  or 
may  not  be  given  an  investment  choice  ^ 
among  available  alternatives  depending 
on  the  Qualified  Plan  itself.  Shares  of 
any  Investment  Company  sold  to 
Qualified  Plans  would  be  held  by  the 
trustee(s)  of  such  Qualified  Plans  as 
mandated  by  Section  403(a)  of  the 
Employee  Retirement  Income  Security 
Act  ("ERISA").  Investment  Management 
may  act  as  investment  adviser  to  any  of 
the  Qualified  Plans  that  will  purchase 
shares  of  the  Trust.  Applicants  note  that 
pass-through  voting  is  not  required  lo  be 
provided  to  participants  in  Qualified 
Plans  under  ERISA. 

Applicaala'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  exempting 
them  from  Sections  9(a),  13(a),  15(a), 
and  15(h)  of  the  1940  Act  and  Rules  6e- 
2(b)(lS)  and  6e-3(T)(b)(lS)  to  the  extent 
necessary  to  permit  mixed  and  shared 


funding,  as  defined  below  in  Paragraphs 
4  and  5. 

2.  Section  6(c)  authorizes  the 
Commission  to  grant  exemptions  frtim 
the  provisions  of  the  1940  Act.  and  rules 
thereimdsr.  if  and  to  the  extent  that  an 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  feirly  intended  by  the  policy 
and  provisions  of  the  1940  Act 

3.  Rules  6e-Z(b)(lS)  provides  partial 
exemptive  relief  from  Sections  9(a). 
13(a).  15(a),  and  15(b)  of  the  1940  Act 
to  separate  accounts  registered  under 
the  1940  Act  as  unit  investment  trusts 
to  the  extent  necessary  to  offer  and  sell 
scheduled  premium  variable  Ufe 
insurance  contracts.  The  relief  provided 
by  the  ruled  also  extends  to  a  separate 
account's  investment  adviser,  principal 
undeA^ter,  and  sponsor  or  depositor. 

4.  "nie  exemptions  granted  by  Rule 
6e-2(b)(15)  are  available  only  to  a 
management  investment  company 
underlying  a  separate  account 
("Underlying  Fimd")  that  offers  its 
shares  exclusively  to  variable  life 
insurance  separate  accounts  of  a  life 
insurer,  or  of  any  other  affiliated  life 
insurance  company,  issuing  scheduled 
premium  variable  life  insurance 
contracts.  The  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  to  a  separate 
account  issuing  scheduled  premium 
variable  life  insurance  contracts  if  the 
Underlying  Fund  also  offers  its  shares  to 
a  separate  account  issuing  variable 
annuity  or  flexible  premium  variable 
life  insurance  contracts.  The  use  of  a 
common  Underlying  Fund  as  an 
investment  vehicle  for  both  variable 
atmuity  contracts  and  scheduled  or 
flexible  premium  variable  life  insurance 
contracts  is  referred  to  herein  as  "mixed 
funding." 

5.  Additionally,  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  to 
separate  accounts  issuing  scheduled 
premium  variable  life  insurance 
contracts  if  the  Underlying  Fund  also 
offers  its  shares  lo  unaffiliated  life 
insurance  company  separate  accounts 
funding  variable  contracts.  The  use  of  a 
common  fund  as  an  underlying 
investment  vehicle  for  separate  accounts 
of  unaffiliated  insurance  companies  is 
referred  to  herein  as  "shared  fiinding.'^ 
Moreover,  because  the  relief  granted  by 
Rule  6e-2(b)(lS)  is  available  only  where 
shares  of  the  Underlying  Fund  are 
offered  exclusively  to  separate  accounts 
of  insurance  companies,  additional 
exemptive  relief  is  necessary  if  the 
shares  of  the  Trust  also  are  to  be  sold 

to  Qualified  Plans. 

6.  Applicants,  therefore,  request  an 
order  of  the  Commission  exempting 
scheduled  premium  variable  life 
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insuranca  separate  accounts  of 
Participating  Insurance  Companies  (and, 
to  the  extent  necessary,  any  principal 
underwriter  and  depositor  of  such 
account)  and  the  Applicants  from 
Sections  g(a),  13(a),  15(a).  and  15(b)  of 
the  1940  Act,  and  Rule  6e-2(b) 
thereunder,  to  the  extent  necessary  to 
permit  shares  of  the  Investoieot 
Companies  to  be  offered  and  sold  to, 
and  held  by:  (1)  Variable  annuity 
separate  accounts  and  variable  life 
insurance  separate  accounts  of  the  same 
lib  iosuraoce  company  or  of  affiliated 
life  insurance  companies  (i.e.,  mixed 
funding);  (2)  variable  life  insurance 
separate  accounts  of  one  life  insuranca 
company  and  separate  accounts  funding 
variable  contracts  of  unaffiliated  life 
iosaiance  companies  {i.e..  shared 
funding);  (3)  (^lalified  Plans. 

7.  Reguding  the  funding  of  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account.  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a).  15(a),  and  15(b)  of  the  1940  Act. 
This  exemptiva  relief  extends  to  a 
separate  account's  investment  adviser, 
principal  underwriter,  and  sponsor  or 
depositor.  These  exemptions  are 
available  only  where  the  Underlying 
Fund  of  the  separate  account  offers  its 
shares  "exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
liiis  insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  oEfer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  instu^nce  company 
•   *  *."  Rule  6e-3(T).  therefore,  permits 
mixed  funding  with  respect  to  a  flexible 
premium  variable  life  insurance 
separate  account,  subject  to  certain 
conditions.  However.  Rule  6e-3(T)  does 
not  permit  shared  funding  because  the 
relief  granted  by  Rule  6o-3(T)(b)(15)  is 
not  available  to  a  flexible  premium 
variable  life  insurance  separate  account 
that  owns  shares  of  a  management 
company  that  also  offers  its  shaies  to 
separate  accounts  of  unaffiliated  life 
insurance  companies.  Moreover, 
because  the  relief  afforded  by  Rule  6e- 
3(T)  is  available  only  where  shares  of 
the  Underlying  Fund  are  offered 
exslusively  to  separate  accounts  of 
insurance  companies,  additional  relief 
in  necessary  if  shares  of  the  Trust  aLso 
are  to  be  sold  to  Qualified  Plans. 

8.  Accordingly,  Applicants  request  an 
order  of  the  Commission  exempting 
flexible  premium  life  insurance  separate 
accounts  of  Participating  Insurance 
Companies  (and,  to  the  extent 
necessary,  any  principal  underwriter 
and  depositor  of  such  accounts)  and  the 
Applicants  from  Sections  g(a),  13(a), 


15(a),  and  lS(bl  thereunder,  to  permit 
shai«8  of  the  Investment  Companies  to 
be  offered  and  sold  to.  and  held  by:  (1) 
Separate  accounts  funding  variable 
contracts  of  affiliated  and  unaffiliated 
life  insurance  companies:  and  (2) 
Qualified  Plans. 

9.  Applicants  state  that  changes  in  the 
tax  law  have  created  the  opportunity  for 
the  Portfolios  to  increase  their  asset  base 
throu^  the  sale  of  Portfolio  shares  to 
Qualmed  Plans.  Applicants  state  that 
Section  817(h)  of  tne  Internal  Revenue 
Code  of  1986,  as  amended  ("(Dode"), 
imposes  certain  diversification 
standards  on  the  assets  underlying 
variable  contracts,  such  as  those  in  each 
Portfolio  of  the  Trust.  The  Code 
provides  that  a  variable  contract  shall 
not  be  treated  as  an  annuity  contract  or 
life  insurance  contract  for  any  period  for 
which  the  underlying  a.ssets  are  not.  in 
accordance  with  regulations  prescribed 
by  the  Treasury  Department,  adequately 
diversified.  These  diversification 
requirements  are  applied  by  taking  into 
account  the  assets  of  the  Underlying 
Fund  if  all  the  beneficial  interests  in  the 
Underlying  Fund  are  held  by  certain 
designated  persons.  On  March  2, 1989, 
the  Treasury  Department  issued 
regulations  that  adopted  diversification 
requirements  for  Underlying  Funds. 
Trees.  Rag.  S  1.817-5  (1989).  These 
regulations  provide  that,  in  order  to 
meet  the  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  The 
regulations  do.  however,  contain  certain 
exceptions  to  this  requirement,  one  of 
which  permits  trustee(s)  of  a  qualified 
pension  or  retirement  plan  to  hold 
shares  of  an  investment  company,  the 
shares  of  which  also  are  held  by 
separate  accounts  of  insurance 
companies,  without  adversely  affecting 
the  status  of  the  investment  company  as 
an  adequately  diversified  underlying 
investment  vehicle  for  variable  contracts 
issued  through  such  segregated  asset 
accounts.  Trees.  Reg.  §  1.817-5(f)(3)(iii). 

10.  Applicants  stale  that  the 
promulgation  of  Rules  Be-2(b)(15)  and 
6e-3fT)(b)(15)  preceded  the  issuance  of 
the  Treasury  Department's  regulations 
which  made  it  possible  for  shares  of  an 
investment  company  to  be  held  by  the 
trustee(s)  of  qualified  plans  without 
adversely  affecting  the  ability  of  shares 
in  the  same  investment  company  also  to 
be  held  by  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  contracts.  Thus,  the 
sale  of  shares  of  the  same  investment 
company  to  separate  accounts  and 
qualified  plans  could  not  have  been 
envisioned  at  the  time  of  the  adoption 


of  Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
given  the  then  current  tax  law. 

11.  Moreover,  Applicants  assert  that  if 
the  Trust  were  to  sell  its  shares  only  to 
Qualified  Plans,  no  exemptive  relief 
would  be  necessary.  Applicants  state 
that  none  of  the  relief  provided  for  in 
Rules  66-2(b)(15)  and  6e-3(T)(b)(15) 
relates  to  qualified  pension  or 
retirement  plans  or  to  an  Underlying 
Fund's  ability  to  sell  its  shares  to  such 
plans.  It  is  only  because  the  Separate 
Accounts  investing  in  the  Trust  are 
themselves  investment  companies 
which  are  relying  upon  Rules  6e-2  and 
6e-3(D  and  which  propose  to  have  the 
relief  continue  in  place  that  Applicants 
are  applying  for  the  requested  relief. 

12.  Section  9(a)  of  the  1940  Act  makes 
it  unlawful  for  any  company  to  serve  as 
an  investment  adviser  to,  or  principal 
underwriter  of,  any  registered  open- 
ended  investment  company  if  an 
affiliated  person  of  that  company  is 
subject  to  any  disqualification  specified 
in  Sections  g(a)(l)  or  9(a)(2). 
Subparagraphs  (b)(lS)  (i)  and  (ii)  of 
Rules  6e-2  and  6e-3(T)  provide 
exemption*  from  Section  9(a)  under 
certain  cirtiumstances,  subject  to 
limitations  on  mixed  and  shared 
funding.  The  relief  provided  by 
subparagraphs  (b)(15)(i)  of  Rules  8e-2 
and  Be-3(T)  permits  a  person 
disqualified  under  Section  9(a)  to  serve 
as  an  officer,  director,  or  employee  of 
the  life  insurer,  or  any  of  its  affiliates, 
so  long  as  that  person  does  not 
participate  directly  in  the  management 
or  adnUnistration  of  the  Underljring 
Fund.  The  rehef  provided  by 
subparagraph  (b)(15)(ii)  of  Rules  6e-2 
and  66-3(11  permits  the  Ufe  insurer  to 
serve  as  the  Underlying  Fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  are 
participating  in  the  management  or 
administration  of  the  fund. 

13.  Applicants  state  that  the  partial 
relief  granted  under  subparagraphs 
(b)(15)  of  Rules  6e-2  and  6e-3(T)  from 
the  requirements  of  Section  9(a),  in 
effect,  limits  the  monitoring  of  an 
insurer's  personnel  that  would 
otherwise  be  necessary  to  ensure 
compliance  with  Section  9  to  that  which 
is  appropriate  In  light  of  the  policy  and 
purposes  of  Section  9.  Applicants 
submit  that  Rules  6e-2  and  6e-3(T) 
recognize  that  it  is  not  necessary  for  the 
protection  of  investors  or  for  the 
purposes  of  the  1940  Act  to  apply  the 
provisions  of  Section  9(a)  to  the  many 
individuals  in  an  insurance  company 
complex,  most  of  whom  typically  will 
have  no  involvement  in  matters 
pertaining  to  an  investment  company  in 
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that  organization.  The  Participating 
Insurance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Investment 
Companies.  Applicants,  therefore, 
submit  that  there  is  no  regulatory  reason 
to  apply  the  provisions  of  Section  9(a) 
to  the  many  individuals  in  various 
Participating  Insurance  Companies. 

14.  Subparagraphs  (b)(15)(iii)  of  Rules 
66-2  and  6e-3(T)  provide  partial 
exemptions  from  Sections  13(a),  15(8), 
and  15(b)  of  the  1940  Act  to  the  extent 
that  those  sectipns  have  been  deemed  by 
the  Commission  to  require  "pass- 
through"  voting  with  respect  to 
management  investment  company 
shares  held  by  a  separate  accoimt.  to 
permit  the  insurance  company  to 
disregard  the  voting  instructions  of  its 
variabfe  contract  owners  in  certain 
limited  circumstances. 

15.  Voting  instructions  may  be 
disregarded  under  subparagraphs 
(b)(15)(iii)(A)  of  Rules  6e-2  and  6o-3(T) 
if  they  would  cause  the  Underlying 
Fund  to  make,  or  refrain  bom  makhig, 
certain  investments  which  would  result 
in  changes  to  the  subclassification  or 
investment  objectives  of  the  Underlying 
Fimd,  or  to  approve  or  disapprove  any 
contract  between  a  fund  and  its 
investment  advisers,  when  required  to 
do  so  by  an  insurance  regulatory 
authority,  subject  to  the  provisioos  of 
paragraphs  (b)(S)(i)  and  (b)(7)(ii)(A)  of 
each  Rule. 

16.  Under  subparagraph  (b)(15)(iii)(B) 
of  Rule  6e-2  and  subparagraph 
(b)(15)(iii)(A)(i)  of  Rule  6*-3(T),  an 
insurance  company  may  disregard 
variable  contract  owners'  voting 
instructions  if  the  variable  contract 
owners  initiate  any  change  in  the 
Underlying  Fund's  investment 
objectives,  principal  imderwriter,  or 
investment  adviser,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  (b)(S)(ii)  and 
(b)(7)(ii)  (B)  and  (C)  of  each  Rule. 

17.  AppUcants  assert  that  the 
proposed  sale  of  shares  of  the  Trust  to 
Qualified  Plans  does  not  impact  of  the 
relief  requested.  As  previously  noted. 
Rules  6e-2(b)(1S)(iii)  and  6e- 
3(T)(l5)(iii)  permit  an  insurer  to 
disregard  variable  contract  owner  voting 
instructions  in  certain  circumstances. 
Offering  shares  of  the  Trust  to  Qualified 
Plans  would  not  affect  the 
circumstances  and  conditions  under 
which  any  veto  right  would  be  exercised 
by  a  Participating  Insurance  Company. 
Furthermore,  as  stated  above,  shares  of 
the  Trust  would  be  sold  only  to 
Qualified  Plans  for  which  such  shares 
would  be  held  by  the  trustee(8)  of  such 
plans  as  mandated  by  Section  403(a)  of 


ERISA.  Section  403(a)  provides  that  the 
Irustee(s)  must  have  exclusive  authority 
and  discretion  to  manage  and  control 
the  qualified  plan  with  two  exceptions: 
(1)  When  the  qualified  plan  expressly 
provides  that  the  trustee(s)  are  subject  to 
the  direction  of  an  named  fiduciary  who 
is  not  a  trustee,  in  which  case  the 
trustee(s)  are  subject  to  proper 
directions  of  such  fiduciary  made  in 
accordance  with  the  terms  of  the 
qualified  plan  and  not  contrary  to 
ERISA;  and  (2)  when  the  authority  to 
manage,  acquire,  a  dispose  of  assets  of 
the  Qualified  Plans  is  delegated  to  one 
or  more  investment  managers  under 
Section  402(cM3)  of  ERISA.  Unless  one 
of  the  two  exceptions  stated  in  Section 
403(a)  applies,  the  Qualified  Plans' 
trustee<s)  have  the  exclusive  authority 
and  respoiusibility  for  voting  proxies. 
When  a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  iml^  the  right  to  vote 
such  shares  is  reserved  to  the  trustee(s) 
or  the  named  fiduciary.  In  any  event. 
Applicants  assert  that  pass-through 
voting  to  the  participants  in  such 
Qualified  Plans  is  not  required. 
Accordingly,  Applicants  note  that, 
unlike  the  case  with  insurance  company 
separate  accounts,  the  issue  of  the 
resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  Qualified  Plans. 

18.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  present  by 
the  granting  of  the  requested  relief 
Applicants  submit  that  shared  funding 
by  unaffiliated  insinance  ct)mpanie8 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  or  aU  states.  In  this  regard. 
Applicants  assert  that  a  particular  state 
insurance  regulatory  body  could  require 
action  that  is  inconsistent  with  the 
requirements  of  other  states  in  which 
the  insurance  company  offers  its 
variable  contracts.  Accordingly, 
Applicants  submit  that  the  feet  that 
different  insurers  may  be  domiciled  in 
different  states  does  not  create  a 
significantly  different  or  enlarged 
problem. 

19.  Applicants  state  fiirther  that, 
under  paragraph  (b)(lS)  of  Rules  Be-2 
and  6e-3(T),  the  right  of  an  insurance 
company  to  disregard  Variable  Contract 
owners'  voting  instructions  does  not 
raise  any  issues  different  from  those 
raised  by  the  authority  of  state 
insurance  administratora  over  separate 
accounts,  and  that  affiliation  does  not 
eliminate  the  potential,  if  any,  for 
divergent  judgments  as  to  the 
advirability  or  legality  of  a  change  in 
investment  policies,  prindpai 


underwriter,  or  investment  adviser. 
Applicants  state  thai  the  potential  for 
disagreement  is  Umited  by  the 
requirements  in  Rules  6e-2  and  6»-3(T) 
-that  the  insiusnce  company's  disregard 
of  voting  instructions  be  reasonable  and 
based  on  specific  good  faith 
detenninations.  If  a  participating 
Insurance  Company's  decision  to 
disregard  Variable  Ck)ntract  owners' 
instructions  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change, 
however,  such  Participating  Insurance 
Company  may  be  required,  at  the 
election  of  the  relevant  Investment 
Company,  to  withdraw  its  Separate 
Account's  investment  In  such 
Investment  Company.  No  charge  or 
penalty  will  be  imposed  as  result  of 
such  withdrawal. 

.  20.  AppUcants  state  that  there  is  no 
reason  why  the  investment  policies  of 
the  Investment  Companies  with  mixed 
fimding  would  or  should  be  materially 
different  from  what  they  would  or 
should  be  if  the  Investment  Companies 
funded  only  variable  annuity  contracts 
or  vatiable.Ufe  insurance  policies.  Each 
type  of  insurance  produa  is  designed  as 
a  long-term  investment  program. 
Moreover,  Applicants  assert  that  the 
Investment  Companies  will  continue  to 
be  managed  in  an  attempt  to  achieve 
their  investment  objectives,  and  not  to 
favor  any  particular  Participating 
Insurance  Company  or  type  of  insurance 
product.  Applicants,  therefore,  argue 
that  there  is  no  reason  to  believe  that 
conflicts  of  interest  would  result  bxtm 
mixed  funding. 

21.  In  addition,  Applicants  assert  that 
the  sale  of  shares  of  the  Trust  to 
Qualified  Plans  will  not  increase  the 
potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
different  types  of  investors.  Section  817 
is  the  only  section  in  the  Code  where 
separate  accounts  are  discussed.  Section 
817(h)  imposes  certain  diversification 
standards  on  Underlying  Funds  of 
variable  contracts.  Treasury  Regulation 
1.817-5(n(3)(iii)  specifically  permits 
"qualified  pension  or  retirement  plans" 
and  separate  accounts  to  share  the  same 
underlying  management  investment 
company.  Applicants,  therefore,  have 
concluded  that  neither  the  Code,  nor  the 
Treasury  regulations  or  revenue  rulings 
thereunder,  present  any  inherent 
conflicts  of  interest  between  or  among 
quaUfied  pension  or  retirement  pfen 
participants  and  variable  contract 
owners  if  qualified  pension  and 
retirement  plans  and  variable  annuity 
and  variable  Ufe  separate  accounts 
invest  in  the  same  maiugement 
investment  company. 
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22.  Applicants  assert  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  and  variable  life  insurance 
contracts  and  Qualified  Plans,  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are 
made,  and  the  Separate  Account  or  the 
Qualified  Plan  is  unable  to  net  purchase 
payments  to  make  the  distributions,  the 
Separate  Account  or  the  Qualified  Plan 
wilt  redeem  shares  of  the  Investment 
Companies  at  their  respective  net  asset 
value.  The  Qualified  Plan  then  will 
make  distributions  in  accordance  with 
the  terms  of  the  Plan,  and  a 
Participating  Insurance  Company  will 
surrender  values  from  the  Sc^parate 
Account  into  the  general  account  to 
make  distributions  in  accordance  .with 
the  terms  of  the  variable  contract. 

23.  With  respect  to  voting  rights. 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
rights  to  Variable  Contract  owners  and 
participants  in  the  Qualified  Plans.  In 
connection  with  any  meeting  of 
shareholders,  the  Trust  will  inform  each 
shareholder,  including  each  Separate 
Account  and  Qualified  Plan,  of  the 
information  necessary  for  the  meeting, 
including  their  respective  share  of 
ownership  in  the  Investment 
Companies.  A  Partici[>ating  Insurance 
Company  will  solicit  voting  instructions 
in  accordance  with  the  "pa.ss-tlirough" 
voting  requirement.  Qualified  Plans  and 
Separate  Accounts  each  will  have  the 
opportunity  to  exercise  voting  rights 
writh  respect  to  their  shares  in  the 
investment  Companies,  although  only 
the  Separate  Accounts  are  required  to 
pass  through  their  vote  to  Contract 
owners.  The  voting  rights  provided  to 
Qualified  Plans  with  respect  to  shares  of 
the  Trust  would  be  no  different  from  the 
voting  rights  that  are  provided  to 
Qualified  Plans  with  respect  to  shares  of 
mutual  funds  sold  to  the  general  public. 

24.  Applicants  argue  that  the  ability  of 
the  Investment  Companies  to  sell  their 
shares  directly  to  Qualified  Plans  does 
not  create  a  "senior  security"  as  defined 
by  Section  18(g)  of  the  1940  Act.  As 
noted  above,  regardless  of  the  rights  and 
benefits  of  participants  under  Qualified 
Plans,  or  variable  Contract  owners 
under  Variable  Contracts,  the  Qualified 
Plans  and  the  Separate  Accounts  have 
rights  only  with  respect  to  their 
respective  shares  of  the  Investment 
Companies.  They  only  can  redeem  such 
shares  at  their  net  asset  value.  No 
shareholder  of  the  Investment 
Companies  has  any  preference  over  any 
other  shareholder  with  respect  to 
distribution  of  assets  of  payment  of 
dividends. 


25.  Applicants  have  determined  that 
of  conflicts  of  interest  exist  between  the 
Variable  Contract  owners  of  the 
Separate  Accounts  and  Qualified  Plans 
participants  with  respect  to  the  state 
insurance  commissioners'  veto  powers 
over  investment  objectives.  The  basic 
premise  of  corporate  democracy  and 
shareholder  voting  is  that  not  all 
shareholders  may  agree  with  a 
[Hirticular  proposal.  The  state  insununce 
commissioners  have  been  given  the  veto 
power  in  recognition  of  the  fact  the 
insurance  companies  usually  cannot 
simply  redeem  their  separate  accounts 
out  of  one  fund  and  inv^t  in  another 
fund.  Generally,  time-consuming 
(kimplex  transactions  must  be 
undertaken  to  accomplish  such 
redemptions  and  transfera.  Conversely, 
the  tnistee^s)  of  Qualified  Plans  or  the 
participants  in  paiticipani  directed 
Qualified  Plans  could  make  the  decision 
quickly  and  could  implement  the 
redemption  of  their  shares  from  the 
Investment  Companies  and  reinvest  in 
another  funding  vehicle  without  the 
same  regulatory  impediments  or,  as  is 
the  case  with  most  Qualified  Plans,  even 
hold  cash  pending  suitable  investment. 

26.  Applicants  state  that  they  do  not 
see  any  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interests  of  participants  under  the 
Qualified  Plans  and  Variable  Contract 
owners  of  the  Separate  Accounts  from 
possible  future  changes  in  the  federal 
tax  laws  than  that  which  already  exists 
between  Variable  Contract  owners. 

27.  Applicants  assert  that  the 
requestec  relief  is  appropriate  and  in 
the  public  interest  beft:ause  the  relief 
will  promote  competitiveness  in  the 
variable  Ufa  insurance  market.  Various 
factora  have  Umited  the  number  of 
insurance  companies  that  offer  variable 
contracts.  These  factors  include  the 
costs  of  organizing  and  operating  a 
funding  medium,  the  lack  of  expertise 
with  respect  to  investment  management, 
and  the  lack  of  name  recognition  by  the 
public  of  certain  insurers  as  investment 
experts  to  whom  the  public  feels 
comfortable  entrusting  their  investment 
dollars.  Applicants  argue  that  use  of 
Investment  Companies  as  common 
investment  vehicles  of  Variable 
C:ontracts  helps  to  alleviate  these 
concerns  because  Participating 
Insurance  Companies  benefit  not  only 
from  the  investment  and  administrative 
expertise  of  the  Trust's  investment 
adviser,  but  also  from  the  cost 
efficiencies  and  investment  Rexibility 
afforded  by  a  large  pool  of  funds. 
Making  the  Portfolios  available  for 
mixed  and  shared  funding  may 
encourage  more  insurance  companias  to 
offer  variable  contracts  and. 


accordingly,  could  result  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 
Mixed  and  shared  funding  also  would 
benefit  variable  contract  owners  by 
eliminating  a  significant  portion  of  the  - 
costs  of  establishing  and  administering 
separate  mutual  funds.  Furthermore, 
Applicants  assert  that  the  sale  of  shares 
of  the  Investment  Com  panies  to 
Qualified  Plans,  in  addition  to  Separate 
Accounts  of  Participating  Insurance 
Companies,  would  result  in  an 
increased  amount  of  assets  available  for 
investment  by  the  Investment 
Companies.  'This  may  benefit  Variable 
Contract  owners  by  promoting 
economies  of  scale,  by  permitting 
increased  safety  of  investments  through 
greater  diversification,  and  by  making 
the  addition  of  new  portfolios  more 
fiaasible. 

28.  Applicants  assert  that  there  Is  no 
significant  legal  impediment  to 
permitting  mixed  and  shored  funding. 
Saparate  accounts  organized  as  unit 
investment  trusts  historically  have  been 
employed  to  accumulated  shares  of 
mutual  hinds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account,  and  Applicants 
believe  that  mixed  and  shared  funding 
will  have  no  adverse  federal  income  tax 
consequences. 

Applicants'  Conditioiis 

The  Applicants  have  consented  to  the 
following  conditions; 

1.  A  majority  of  the  board  of  the  Trust 
("Board")  shall  consist  of  persons  who 
are  not  "interested  persons"  of  the  Trust 
as  defined  by  Section  2(a)(19)  of  the 
1940  Act  and  rules  thereunder,  and  as 
modified  by  any  applicable  ordera  of  the 
Commission,  except  that,  if  this 
condition  is  not  met  by  reason  of  death, 
disqualification,  or  bona  fide  resignation 
of  any  trustee  or  director,  then  the 
operation  of  this  condition  shall  be 
suspended;  (i)  For  a  period  of  45  days, 

if  the  vacancy  or  vacancies  may  be  filled 
by  the  Board;  (ii)  for  a  period  of  60  days, 
if  a  vote  of  shareholdere  is  required  to 
fill  the  vacancy  or  vacancies:  or  (ill)  for 
such  longer  period  as  the  Commission 
may  prescribed  by  order  upon 
application. 

2.  The  Board  will  monitor  the 
Investment  Companies  for  the  existence 
of  any  material  irreconcilable  conflict 
between  the  contract  holders  of  all 
Separate  Aa:ount.s  and  of  participants  of 
Qualified  Plans  investing  in  the 
respective  Invairtment  Companies,  and 
determined  what  action,  if  any,  should 
be  taken  in  response  to  such  conflicts. 

A  material  irreconcilable  conflict  may 


arise  for  a  variety  of  reasons,  including: 
(a)  State  insurance  regulatory  authority 
action:  (b)  a  change  in  applicable  federal 
or  stats  instirance,  tax,  or  securities  laws 
or  regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities:  (c)  ah  administrative  or 
judicial  decision  in  any  relevant 
proceeding:  (d)  the  manner  in  which  the 
investments  of  the  Investment 
Companies  are  being  managed;  (e)  a 
difisrence  among  voting  instructions 
given  by  Variable  Contract  owners:  or  (f) 
a  decision  by  a  Participating  Insurance 
Ounpany  to  disregard  Variable  Contract 
owners'  voting  instructions. 

3.  Participating  Insurance  Companies 
and  Investment  Management  (or  any 
other  investment  manager  of  the  Trust) 
and  any  Qualified  Plan  that  executes  a 
fund  partidpatioa  agreement  upon 
becoming  an  owner  of  10%  or  mora  of 
the  assets  of  the  Investment  Company 
("ParUdpants")  will  report  any 
potential  or  existing  conflicts,  of  which 
they  become  aware,  to  the  Board. 
Participants  will  be  obligated  to  assist 
the  Board  in  carrying  out  is 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  it 
to  consider  any  issues  raised.  This 
responsibility  includes,  but  is  not 
limited  to,  an  obligation  by  each 
insurance  company  Partidpant  to 
inform  the  board  whenever  Variable 
Contract  owners'  voting  instructions  are 
disregarded.  The  responsibility  to  report 
such  information  and  conflicts  and  to 
assist  the  Board  will  be  a  contractual 
obUgation  of  all  Partidpants  investing 
in  an  Investment  Company  under  their 
participation  agreements,  and  those 
participation  agreements  shall  provide 
that,  in  the  case  of  insurance  company 
Participants,  such  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  the  Variable  Contract 
owners. 

4.  If  a  majority  of  the  Board,  or  a 
majority  of  its  disinterested  members 
("Independent  Trustees  "),  determines 
that  a  material  irreconcilable  conflict 
exists,  the  relevant  Participant  shall,  at 
its  expense  and  lo  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  Independent  Trustees),  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  irreconcilable  material 
conflict,  including:  (a)  Withdrawing  the 
assets  allocable  to  some  or  all  of  the 

'  Separate  Accounts  from  the  Portfolios 
and  reinvesting  those  assets  in  a 
different  investment  medium,  which 
may  include  another  portfolio  of  the 
relevant  Investment  Company,  or,  in  the 
case  of  insurance  company  Partidpants, 


submitting  the  question  whsthw  such 
segregation  should  be  implemented  to  a 
vote  of  all  afliaded  contract  ownera  and, 
as  appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  annuity 
contract  owners,  life  insurance  contract 
ownera,  or  variable  contract  ownera  of 
one  or  more  Partidpant)  that  votes  in 
bvor  of  such  segregation,  or  offering  to 
the  affected  contract  ownera  the  option 
of  making  such  a  change:  and  (b) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
inecondlable  conflid  arises  because  of 
an  insurance  company  Paitidpant's 
dedsion  to  disregard  contract  o%vnara' 
voting  instructions,  and  that  dedsion 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the  Partidpant 
may  be  required,  at  the  election  of  the 
relevant  Investment  Company,  to 
withdraw  its  separate  account's 
investment  therein.  No  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal. 

The  responsibility  to  take  remedial 
action  in  the  event  of  a  determination  by 
the  Board  that  an  irreconcilable  material 
conflict  exists  and  to  bear  the  cost  of 
such  remedial  action  shall  be  a 
contractual  obligation  of  all  Partidpants 
under  their  participation  agreements 
governing  partidpation  in  the 
Investment  Companies  and  these 
responsibilities,  in  the  case  of  insurance 
company  Participants,  will  be  carried 
out  with  a  view  only  to  the  interests  of 
the  contract  ownere.  A  majority  of 
Independent  Trustees  shall  determine 
whether  or  not  any  proposed  adion 
adequately  remedies  any  irrecondlabfe 
material  conflid,  but  in  no  event  will 
the  relevant  Investment  Company  or 
Investment  Management  (or  any  other 
investment  adviser  of  the  Investment 
Companies)  be  required  to  establish  a 
new  funding  medium  for  any  variable 
contraci.  No  insurance  company 
Partidpant  shall  be  required  by  this 
condition  to  establish  a  new  funding 
medium  lor  any  Variable  Contrad  if  an 
offer  to  do  so  has  been  declined  by  a 
vote  of  majority  of  variable  contrad    . 
ownere  materially  affeded  by  the 
irrecondlable  material  conflid. 

5.  'The  determination  by  the  Board  of 
the  existence  of  an  irrecondlable 
material  conflict  and  its  implications 
shall  he  mode  known  promptly  in 
writing  to  all  Participants. 

6.  Insurance  company  Partidpants 
will  provide  pass-through  voting 
privileges  to  all  contrad  ownera  so  long 
as  the  Commission  continues  to 
interpret  the  1940  Ad  as  requiring  pass- 
through  voting  privileges  for  variable 
contrad  ownere.  Accordingly,  such 
Partidpants,  where  appropriate,  will 


vote  shares  of  a  Portfolio  held  in  thalr 
Separate  Accounts  in  a  maimer 
consistent  with  timely  voting 
instructions  received  bom  contrad 
owners.  Insurance  company  Partidpants 
also  will  vote  shares  of  a  Portfolio  held 
in  its  Separate  Accounts  for  which  no 
timely  voting  instrudians  from  Variable 
Contrad  owners  are  received,  as  well  as 
shares  it  owns,  in  the  same  proportion 
as  those  shares  for  which  voting 
instructions  are  received.  Insurance 
company  Partidpants  shall  be 
responsible  for  assuring  that  each  of 
their  Separate  Accounts  investing  in  an 
Investment  Company  calculates  voting 
privileges  in  a  manner  consistent  with 
other  Partidpants.  The  obligation  to 
calculate  voting  privileges  in  a  manner 
consistent  with  all  other  Separate 
Accounts  investing  in  an  Investment 
Company  shall  be  a  contractual 
obligation  of  all  insurance  company 
Partidpants  under  their  partidpation 


7.  Each  Investment  Company  will 
notify  all  Partidpants  that  prospedus 
disclosure  regaroing  potontial  risks  of 
mixed  and  shared  fonding  may  be 
appropriate.  Each  Investment  Company 
snail  disclose  in  its  Prospectus  that:  (aj 
Its  shares  of  the  Investment  Company 
may  be  offered  to  insurance  company 
separate  accounts  of  both  aimuity  and 
life  insurance  variable  contracts  and  to 
qualified  plans:  (b)  because  of 
di^rences  of  tax  treatment  or  other 
considerations,  the  interests  of  various 
contrad  owners  partidpating  in  the 
Investment  Company  and  the  interests 
of  Qualified  Plan  investing  in  the 
Investment  Companies  may  conflid: 
and  (c)  the  Board  will  monitor  for  any 
material  conflicts  and  determine  what 
action,  if  any,  should  be  taken. 

8.  All  reports  received  by  the  Board 
regarding  potential  or  existing  conflicts, 
and  all  adion  of  the  Board  with  rasped 
to  determining  the  existence  of  a 
conflid  notifying  Participants  of  a 
conflid,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflid,  will  be  properly  recorded  in 
the  minutes  of  the  meetings  of  the  Board 
or  other  appropriate  records  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

9.  If  and  to  the  extent  Rule  6e-2  or 
Rule  6e-a(T)  is  amended,  or  Rule  6e-3 
is  adopted,  to  provide  exempt ive  relief 
from  any  provision  of  the  1940  ad  or 
the  rules  thereunder  with  respod  to 
mixed  and  shared  funding  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested,  then  the  Investment 
Companies  and/or  the  Partidpants.  as 
appropriate,  shall  take  such  steps  as 
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may  be  necessary  to  comply  with  Rule 
6e-2  and  Rule  66-3(10,  as  amended,  and 
Rule  6e-3.  as  adopted,  to  the  extent 
such  rules  are  applicable. 

10.  Each  Investment  Company  will 
comply  with  all  provisions  of  the  1940 
Act  requiring  voting  by  shareholders 
(which,  for  these  purposes,  shall  be  the 
persons  having  a  voting  interest  in  the 
shares  of  the  Investment  Companies), 
and,  in  particular,  each  Investment 
Company  will  provide  for  meetings  as 
required  by  applicable  State  law  or  the 
1940  Act,  including  Section  16(c)  of  the 
1940  Act  (although  the  Investment 
Companies  are  not  one  of  the  trusts 
described  in  that  section)  as  will  as  with 
Section  16(a)  and.  if  and  when 
applicable.  Section  16(b).  Further,  each 
Portfolio  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requiremrails  of  Section  16(a)  with 
resipect  to  periodic  elections  of  diiectois 
and  with  whatever  rules  the 
Commission  may  adopt  with  respect     ' 
thereto.  i 

11.  The  Participants  shall,  at  least 
annually,  submit  to  the  Board  such 
reports,  materials  or  data  as  the  Board 
may  reasonably  request  so  that  the 
Board  may  fully  carry  out  the 
obligations  imposed  upon  it  by  these 
stated  conditions,  and  said  reports, 
materials,  and  data  shall  be  submitted 
more  frequently  if  deemed  appropriate 
by  the  Board.  The  obligations  of  the 
Participants  to  provide  these  reports, 
materials,  and  data  upon  reasonable 
request  of  the  Board  shall  be  a 

-  contractual  obligation  of  all  Participants 
under  their  participation  agreements 
with  the  Investment  Companies. 

12.  None  of  the  Investment 
Companies  will  accept  a  purchase  order 
from  a  Plan  if  such  purchase  would 
make  the  Plan  shareholder  an  owner  of 
10%  or  more  of  the  assets  of  an 
Investment  Company  unless  such 
Qualified  Plan  executes  fund 
paiticipalion  agreement  with  such 
investment  Company.  A  plan 
shareholder  will  execute  an  application 
containing  an  acknowledgement  of  this 
condition  upon  its  initial  purchase  of 
the  shares  of  an  Investment  Company. 

Comlumm 

For  the  reo.sons  stated  above. 
Applicants  assert  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  Section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 


For  tfao  Conunissioo.  by  the  Division  of 
InvsstjBent  Management,  pursuant  to 
delegatad  authority. 
Maifwal  H.  McFiriaad. 
Deputy  Secniaqf. 
(PR  Otic  96-191 18  Filed  7-26-96;  8:45  ami 
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The  RrsI  Trust  Spacial  SKuotiom 
Tiusi;  NotkM  of  AppUcatfon 

luly  22. 1996. 

MlBicr:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  First  Trust  Special 
Situations  Trust. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  section  12(d)(3)  of  the 
Act 

aUTMARY  OF  APPUCATIONS:  Applicant 
requests  an  order  on  behalf  of  itself  and 
certain  series  (the  "Series")  to  permit 
certain  Series  (the  "Foreign  Target  Ten 
Series")  to  invest  up  to  10.5%  and 
certain  other  Series  (the  "Foreign  Target 
Five  Series")  to  invest  up  to  20.5%  of 
their  respective  total  assets  insecurities 
of  issuers  that  derived  more  than  15% 
of  their  gross  revenues  in  their  most 
recent  f^cal  year  from  securities  related 
activities  ("Securities  Related  Issuers"). 
HUNO  date:  The  application  was  filed 
on  June  5,  1996. 

HEARINQ  OR  NOmRCATION  OF  HEARtNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persoivs  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  16, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  i:ontested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AOORESSES:  Secretary.  SEC,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Applicant,  1001  Warrenville  Road, 
Lisle,  Illinois  60532. 
FOR  RJKTNEn  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 


Branch  chief,  at  (202)  942-0564 

(Division  of  Investment  Management, 

Office  of  Investment  Company 

R^ulation). 

SUFHnOWTAHY  tNTOnMATXJN:  The 

following  is  a  summary  of  the 
application.  Hie  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Kepmenlations 

Each  Series  will  be  a  series  of  the  Pint 
Trust  Special  Situations  Trust  (the 
"Trust"),  a  unit  investment  trust 
registered  under  the  Act.  Nike  Securities 
UP.  (the  "Sponsor")  is  the  depositor  for 
the  Trust 

2.  Each  Series'  investment  objective  is 
to  provide  total  return  through  a 
combination  of  potential  capital 
appreciation  and  current  dividend 
income.  The  Foreign  Target  Ten  Series 
will  invest  approximately  10%,  but  in 
no  event  more  than  10.5%,  of  the  value 
of  its  total  assets  in  each  of  the  ten 
common  stocks  in  the  Financial  Times 
Ordinary  Share  Index  (the  "FT  Index"), 
the  Hang  Seng  Index,  or  the  Nikkei  225 
Index,  as  the  case  may  be,  with  the 
highest  dividend  yields,  and  will  bold 
those  stocks  for  approximately  one  year. 
The  Foreign  Target  Five  Series  will 
invest  approximately  20%,  but  in  no 
event  more  than  20.5%  of  the  value  of 
its  total  assets  in  each  of  the  five  lowest 
dollar  price  per  shdre  stocks  of  the  ten 
common  .stocks  in  the  FT  Index,  Hang 
Seng  Index  or  the  Nikkei  225  Index,  as 
the  case  may  be,  having  the  highest 
dividend  yields,  and  will  hold  those 
stocks  for  approximately  one  year.  The 
Sponsor  currently  intends  (but  is  not 
obligated)  to  offer  a  new  Series  at  about 
the  time  each  Series  terminates. 

3.  The  FT  Index  comprises  30 
common  stocks  listed  on  the  London 
Stock  Exchange  chosen  by  the  editors  of 
the  Financial  Times  (London)  as 
representative  of  British  industry  and 
commerce.  The  companies  are  major 
factors  in  their  industries  and  their 
slocks  are  widely  held  by  individuals 
and  institutional  investors.  The  Hang 
Seng  Index  is  a  weighted  average  of  33 


t  Tbfl  Sponsor  will  oltsmpt  to  purchaM  equal 
values  of  eech  of  (he  common  slacks  in  the  porl folio 
of  a  Forel^  Target  Ten  Series  jind  a  Foreign  Target 
Five  Series.  However,  it  Is  more  efTirlont  if 
Mciirilio^  are  purcluse<l  in  100  share  Mis  and  50 
sliare  lot..*.  A.h  a  result,  ooctt  Kofnign  Tatgol  Ton 
.Series  iniiy  piirrhase  sfHrurilius  of  .1  Securities 
Related  Issuer  which  repreaenl  over  ten  percent,  but 
in  no  event  more  than  lO.iS  petcenl.  of  such  Seiies' 
assets,  and  each  Foreign  Target  Five  Series  mny 
punjiase  securities  of  a  Securities  fcelatad  Issuer 
which  represent  over  twenty  percent,  but  in  no 
event  more  than  20.5%.  of  such  Series'  assets  on 
the  Initial  data  of  deposit,  to  the  extent  necessary 
to  enable  the  Sponsor  to  meet  its  purchase  ' 
requirements  and  to  obtain  tbe  beet  price  far  tlw 
securilies. 
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companies  hsted  on  the  Hong  Kong 
stock  exchange  representative  of  Hong 
Kong  industry.  The  Hang  Seng  Index  is 
a  recognized  indicator  of  stock  market 
performance  in  Hong  Kong.  The  Nikkei 
225  Index  is  a  pric»-weighted  index 
comprised  of  22S  Japanese  companies 
Usted  on  the  Tokyo  Stock  Exchange. 
"The  Nikkei  225  Index  is  well-known 
both  inside  and  outside  Japan.  The 
publishers  of  the  FT  Index.  Hang  Seng 
Index  and  the  Nikkei  225  Index  are  not 
affiliated  with  any  Series  or  the  Sponsor 
and  do  not  participate  in  any  way  in  the 
creation  of  any  Series  or  the  selection  of 
its  stocks. 

4.  The  secnirities  deposited  in  each 
Series  will  be  chosen  solely  according  to 
the  formula  described  above,  and  will 
not  necessarily  reflect  the  research 
opinions  or  buy  or  sell 
recommendations  of  the  Sponsor.  The 
Sponsor  is  authorized  to  determine  the 
date  of  deposit,  to  purchase  securities 
for  deposit  in  the  Series,  and  to 
supervise  each  Series'  portfolio.  The 
Sponsor  will  not  have  any  discretion  as 
to  which  securities  are  purchased. 
Securities  deposited  in  a  Series  may 
include  securities  issued  by  Securities 
Related  Issuers. 

5.  The  Series'  portfolios  will  not  be 
actively  managed.  Sales  of  portfolio 
securities  will  be  made  in  connection 
with  redemptions,  with  payment  of 
expenses,  and  at  termination  of  the 
Series  on  a  date  specified  a  year  in 
advance.  The  Sponsor  does  not  have 
discretion  as  to  when  securities  will  be 
sold  except  that  it  is  authorized  to  sell 
securities  in  extremely  limited 
drraimstances.  such  as  a  default  by  the 
issuer  in  the  payment  of  any  of  its 
outstanding  obligations,  a  decrease  in 
the  price  of  a  security,  or  other  such 
credit  factors  exist  so  that,  in  the 
opinion  of  the  Sponsor,  the  retention  of 
such  securilies  would  be  detrimental  to 
the  Series.  The  adverse  financial 
condition  of  an  issuer  will  not 
necessarily  require  the  sale  of  its 
securities  from  a  Series'  portfolio. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(3)  prohibits  an 
investment  tximpany  from  acquiring  any 
security  issued  by  any  person  who  is  a 
broker,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l  under 
the  AtS  exempts  purchases  of  securities 
of  an  issuer  thot  derived  more  than  15% 
of  its  gross  revenues  in  its  roost  recent 
fiscal  year  from  securities  related 
activities,  provided  that,  among  other 
things,  immediately  after  such 
acquisition,  the  acquiring  company  has 
invested  not  more  than  5%  of  the  value 
of  its  total  assets  in  securities  of  the 
issuer. 


2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  a  person  from  any 
provision  of  the  Act  or  any  rule 
thereunder,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  tbe  Act. 

3.  Applicant  requests  an  exemption 
under  section  6(c]  from  section  12(d)(3) 
to  permit  any  Foreign  Target  Ten  Series 
to  invest  up  to  approximately  10%,  but 
in  no  event  more  than  10.5%,  of  the 
value  of  its  total  assets  in  securities  of 

a  Securities  Related  Issuer  and  to  permit 
a  Foreign  Target  Five  Series  to  invest  up 
to  20%,  but  in  no  event  more  than 
20.5')(>  of  the  value  of  its  total  assets  in 
securities  of  a  SecuriUes  Reloted  Issuer. 
Each  Series  will  comply  with  all  of  the 
conditions  of  rule  12d3-l,  except  the 
coiulition  prohibiting  an  investment 
company  from  investing  more  than  5% 
of  the  value  of  its  total  assets  in 
securities  of  a  Securities  Related  Issuer. 

4.  Section  12(d)(3)  was  intended  to 
prevent  investment  companies  fixim 
exposing  their  assets  to  the 
entrepreneurial  risks  of  securities 
related  businesses,  to  prevent  potential 
conflicts  of  interest,  and  to  eliminate 
certain  reciprocal  practices  between 
investment  companies  and  securities 
related  businesses.  One  potential 
conflict  could  occur  if  an  investment 
company  purchased  securities  or  other 
interests  in  a  broker-dealer  to  reward 
that  broker-dealer  for  selling  fund 
shares,  rather  than  solely  on  investment 
merit.  Applicant  believes  that  this 
(xmcem  does  not  arise  in  ciHinection 
with  its  application  because  neither  it 
nor  the  Sponsor  has  discretion  in 
choosing  the  portfolio  securities  or 
amount  purchased.  The  security  must 
first  be  included  in  the  appropriate 
index,  which  indexes  are  unaffiliated 
with  applicant  or  the  Sponsor.  In 
addition,  with  respect  to  the  Foreign 
Target  Ten  Series,  the  securities  must 
also  qualify  as  one  of  the  ten  highest 
dividend  yielding  securities  in  the 
respective  index,  and  with  respect  to  the 
Foreign  Target  Five  Series,  the  securities 
mu.st  qualify  as  one  of  the  five  lowest 
dollar  price  per  share  slocks  of  the  ten 
highest  dividend  yielding  stocks  in  the 
respective  index. 

5.  Applicant  also  believes  that  the 
effect  of  a  Series'  purchase  on  the  stcx;k 
of  parents  of  broker-dealers  or  other 
securities  companies  would  be  de 
minimis.  The  common  stocks  of 
Securities  Related  Issuers  represented  in 
the  FT  Index,  the  Hang  Seng  Index,  or 
the  Nikkei  225  Index  are  widely  held, 
have  active  markets,  and  potential 
purchases  by  any  Series  would 


represent  an  insignificant  amount  of  the 
outstanding  common  stock  and  the 
trading  volume  of  any  of  these  issues. 
Accordingly,  applicant  believes  that  it  is 
highly  unlikely  that  purchases  of  these 
securities  by  a  Series  would  have  any 
significant  impact  on  the  securities' 
market  value. 

6.  Another  potential  conflict  of 
interest  could  occur  if  an  investment 
company  directed  brokerage  to  a  broker- 
dealer  in  which  the  company  has 
invested  to  enhance  the  broker-dealer's 
profitability  or  to  assist  it  during 
financial  difficulty,  even  though  that 
broker-dealer  may  not  offer  the  best 
price  and  execution.  To  preclude  this 
type  of  confliirt,  applicant  and  eech 
Series  agree,  as  a  condition  of  this 
application,  that  no  company  held  in  a 
Series'  portfolio  nor  any  affiliate  thereof 
will  act  as  a  broker  for  any  Series  in  tbe 
purchase  or  sale  of  any  security  for  its 
portfolio. 

7.  Applii::ant  believes  that  the 
retiuested  relief  is  appropriate  in  the 
public  interest  and  consistent  with  :be 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Ac:t. 

Applicant's  Condition 

Applicant  and  each  Series  agree  that 
any  order  granted  under  this  application 
may  be  conditioned  upon  no  crunpany 
held  in  the  Series'  portfolio,  nor  any 
affiliate  thereof,  acting  as  broker  for  any 
Series  in  the  purchase  or  sale  of  any 
security  for  the  Series'  portfolio. 

For  the  SEC.  by  tbe  Division  of  InvesBneni 
Management,  under  delegated  authority. 
Maigaral  H.  McFarUlid, 
Deputy  Secrvtary. 
IFR  Doc  96-19119  Filed  7-26-98;  8:45  ami 
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Isauer  Delisting;  Notloe  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (IMedOulst  Inc.,  Common 
Stocit,  No  Par  Value)  RIe  No.  1-13326 

luly  23. 1996 

MedQuist  Inc  ("Company")  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
ond  Rule  12d2-2(d)  promulgated 
thereunder,  the  withdraw  the  alxjve 
specified  5ei;urily  ("Security")  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
followinc: 

According  to  the  Company,  its  Board 
of  Directors  unanimously  voted  to 
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withdraw  the  Security  from  listing  on 
the  Amex  and,  instead,  to  list  the 
Security  on  the  Nasdaq  National  Maricet. 
The  decision  of  the  Board  followed  a 
through  study  Ire  managemml  of  the 
matter  and  was  baaed  upon  the  belief 
that  the  Company's  shareholders  would 
benefit  from  greater  liquidity  and 
broader  research  coverage  1^  listing  of 
the  Security  on  the  Nasdaq  National 
Market  rather  than  the  Amex. 

Any  interested  person  may,  on  or 
before  August  13. 1996  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  £«CU 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exclumges  and  what  terou, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  infonnation  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  menticmed  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conuniasion,  by  tlia  DiviflaoQ  of 
Mariut  Regulation,  puriuant  to  delggatsd 
autliarity. 
lonatkaBCKais. 
Seuetfufy. 
[FR  Doc  9&-19iaS  Plied  7-26-gS;  8:4S  ami 
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Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  dtiring 
the  weeic  of  July  29, 1996. 

A  closed  meeting  will  be  held  on 
Thursday.  August  1,  1996,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  ia  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (g)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subiect  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
August  1, 1996,  at  10:00  a.m.,  will  be: 

Institution  and  settienient  of  infunctive 
actions. 


Institution  of  administntive  proceedings  of 
an  enforeement  oaiura. 
Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  July  25. 1996. 
|enatkaiG.Kali. 
SccntaTy. 
IFR  Doc  96-1B371  Filed  7-25-98:  8:45  am) 


flMMW  Ho.  M-«74tt;  Rie  Na  SR-QSCC- 


tt»W  n»gtil«>oty  OtganlMtloiw; 
OovanrniMM  SaeufMM  CtMrfng 
Coiporallon;  NoHo*  of  nung  of 
PioJMMd  Rul*  Chang*  To  Pwmit 
NMUng  Mswbtrt  To  Raoolvo  Crwitt 
Forward  Mark  Ad|ustnMnt  Paymanls 

July  19.  1996. 

Pursuant  to  Section  19(bXl)  of  the 
Seoiritiss  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
June  IS,  1996,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
GSCC-96-06)  as  described  in  Items,  I,  n, 
and  HI  below,  which  items  have  been 
prepared  primarily  by  GSCC.  The 
Commissi<m  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-KaguUtoiy  Oiganizatiaa's 
SUtement  of  the  Terms  of  Subelanca  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
GSCC's  rules  to  permit  GSCC  netting 
memb«s  to  receive  credit  forward  mark 
adjustment  payments  from  GSCC 
pursuant  to  GSCC's  funds-only 
settlement  process. 

n.  Self-ReguUlory  Organizatian's 
SlalemenI  of  the  Purpoae  of,  and 
Sutntory  Basis  Cor,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  TV  below.  GSCC  has  prepared 
simmiaries,  set  forth  in  sections  (A),  (B), 


and  (Q  below,  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self-Regulatory  Organiiation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  GSCC  Rule  13  to 
permit  all  netting  members  to  receive 
credit  forward  mark  adjustment 
payments  from  GSCC  pursuant  to 
GSOC's  funds-only  settlement  process. 
The  forward  mark  adjustment  is  a  daily 
mark-to-market  process  for  all  net 
settlement  positions  designed  to 
account  for  GSCC's  ongoing  exposure  on 
each  forward  net  settlement  position.  As 
the  novation  of  forward  settling  trades 
occurs  prior  to  the  settlement  of  such 
trades,  GSCC  incurs  multiday  settlement 
exposure  on  such  trades.  To  mitigate 
this  risk,  GSCC  collects  on  a  daily  basis 
an  amount  equivalent  to  the  difference 
between  the  contract  value  of  netting 
members'  positions  and  GSCC's  system 
value  based  on  current  market  value 
("collateral  mark").  GSCC  also  collects  a 
financing  mark  based  on  the  rate  for  all 
forward  repurchase  and  reverse 
repurchase  transactions  ("repos").'  A 
member's  forward  mark  adjustment 
payment  is  the  sum  of  all  collateral 
marks  and  all  financing  marks. 

GSCC  collects  forward  mark 
adjustment  payments  from  those  netting 
members  with  a  negative  forward  mark 
adjustment  on  a  particular  business  day 
vdth  regard  to  a  particular  CUSIF  and 
remits  forward  mark  adjustment 
payments  to  category  1  dealer  and  bank 
netting  members  that  are  in  a  positive 
forward  mark  position  with  regard  to 
such  CUSIP.  A  member's  required 
payment  is  recalculated  each  day  with 
any  debit  or  credit  6x>m  the  previous 
day  reversed,  and  a  new  forward  mark 
adjustment  payment  obligation  is 
established.  Only  cash  can  be  used  to 
fund  forward  mark  adjustment 
payments  because  GSCC  passes  through 
credit  forward  mark  adjustment 
payments. 

GSCC's  rules  currently  provide  that 
only  category  1  dealer  netting  members 
and  bank  netting  members  that  have 
been  members  for  at  least  sixty  calendar 
days  are  entitled  to  receive  credit 
forward  mark  adjustment  payments. 
This  limitation  was  pul  into  effe<,1  in 
connection  with  the  implementation  of 
GSCC's  netting  service  for  repos.<  GSCC 


MSU.S.C7«.niKl)(198S). 


'  The  Conunijcton  has  modlGed  the  taxi  of  (Iw 
summanM  prapvad  by  GSCC 

'Tbfl  fituncing  mark  ij  squal  to  tiM  pniduct  of 
tlM  mwkal  value  of  Iha  npo,  GSCCTi  ijntain  rapo 
rata,  and  liie  rapo  tann. 

•  For  a  complola  daacrlpUoo  of  GSOCa  rape 
nalting  lyMm,  raiar  to  SacuriUw  E«dlail|a  Ad 


Federal  Regjatw  /  Vol.  81,  No.  146  /  Monday,  July  29,  1996  /  NoUces 


3B4S3 


believed  that  limiting  credit  pass 
throughs  in  this  manner  was  a  prudent 
measure  to  ensure  that  the  revised 
forward  mark  adjustment  process  did 
not  pose  undue  risk  to  GSCC.  However, 
with  the  benefit  of  some  experience 
with  the  new  forward  mark  adjustment 
process,  GSCC  now  believes  it  is 
appropriate  to  pass  through  credit 
forward  mark  adjustment  payments  to 
all  netting  members  provided  that'GSCC 
maintains  sufficient  clearing  ftind 
margin  protection.  In  addition,  GSCC 
believes  that  the  sixty  day  waiting 
period  set  forth  in  Section  1  of  GSCC 
Rule  13  is  no  longer  necessary. 

Although  GSCC  proposes  to  extend  to 
all  netting  members  the  right  to  receive 
credit  forward  mark  adjtistments,  GSCC 
believes  it  is  prudent  to  obtain 
additional  margin  protection  fit>m 
category  Iwo  dealer  netting  members 
and  category  two  futures  commission 
merchant  ("FCM")  netting  members  in  - 
return  for  acquiring  such  right.  Under 
GSCC's  current  rules,  category  two 
dealer  netting  members  and  category 
two  FCM  netting  members  are  required 
to  provide  GSCC  with  additional 
clearing  fimd  margin  protection.'  This 
is  due  in  part  to  the  more  modest 
minimum  net  worth  requirements  for 
such  types  of  netting  members." 
Therefore,  GSCC  proposes  that  each 
category  two  dealer  netting  member  and 
category  two  FCM  netting  member  he 
given  an  option  as  to  whether  it  wishes 
to  either  (i)  receive  a  full  credit  forward 
marie  adjustment  payment  and  have  the 
haircut  applicable  to  its  clearing  fund 
deposit  raised  from  the  current  levels  to 
levels  that  are  based  on  historical  two 
day  volatility  designed  to  cover  ninety- 
five  percent  of  price  movements,  as 
determined  by  using  the  greater  of  the 
price  movements  from  the  last  quarter 
or  the  last  year  or  (ii)  not  receive  ctedit 
forward  mark  adjustment  payments  and 
retain  its  current  clearing  fund  morgin 
level.  If  such  netting  member  elects  to 
receive  forward  mark  adjustments,  the 
increase  in  the  member's  margin  factors 


Ralana  No.  36491  (November  17, 199SI.  60  FR 
49649  lllle  No.  SR-CSCC-95-021  (order  approving 
propoaod  nilc  change  Implementing  GSCCa  netting 
sarvicea  for  nQn-Mme.dAy-Mttllng  aspect*  of  next- 
dny  and  term  repo  tranaaclions]. 

"Category  two  ilealer  and  FtTM  netting  members 
now  have  applicable  margin  fiictors  .is  Ml  bv 
CStXrB  Itonrd  of  Dirtirjorri  which  tan  b<i  no  lo%ver 
than  nincly-nino  |>crcenl  of  hislorioil  onr  day  pritM 
volatility.  All  other  GSCX:  members  have  appllcal»le 
margio  liictocs  as  set  by  (GSCC's  Board  of  Diraclots 
which  can  be  no  lowor  than  ninoty-fivo  percwit  of 
historical  one  day  price  volatility. 

"  For  example,  category  Iwo  dealer  netting 
members  and  FCM  netting  members  must  maintain 
a  net  worth  of  S25  million,  but  category  one  banka 
and  category  one  dealers  and  FCMs  must  maintain 
a  minimum  net  worth  of  SlOO  miltioii  and  S50 
million,  raepectlvely. 


should  help  ensure  that  even  in  a 
situation  involving  a  delay  in  the 
liquidation  of  suc:h  member's  positions 
GSCC's  exposure  will  be  liihited. 

GSCC  believes  that  the  propoaed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  tegulatitms 
thereimder  because  it  wnll  hdlilate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.' 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the  rule 
filing  will  have  an  impact  on  in'  impose 
a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  members 
will  be  notified  of  the  filing  of  the 
proposed  rule  change.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  CJSCC 

m.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coounissioa  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notit»  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  pro<»edings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Camments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vimtten  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  C:opies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accoidanc»  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  (x>pying  in 
the  Commission's  Public  ReCsrence 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
Inspection  and  copying  at  the  princapal 
office  of  GSCC  All  submissions  should 
refer  to  the  file  number  SR-GSCC-96- 
06  and  should  be  submitted  by  August 
19, 1996. 

For  the  Ckinuninion  l>y  the  Division  of 
Market  Regulation,  pursuant  to  delegstetl 
authority.* 

Margaret  H.  McFarlawi, 
Deputy  Secretary. 

IFR  Doc  96-19120  Filed  7-26-96: 8:45  an] 
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UNfTEO  STATES  SENTENONO 
COMMISSION 

Rulea  of  PracUca  and  Procadura 

AOaiCY:  United  States  Sentencing 

Commission. 

ACnON:  Notice  of  proposed  rules  of 

practice  and  procedure.  Request  for 

public  comment 


;  Pursuant  to  its  authority 
under  9gs(a)(l)  of  title  28,  United  States 
Code,  the  Sentencing  Commission  is 
considering  the  promulgation  of  internal 
rules  of  practice  and  procedure.  The 
proposed  rules  are  set  forth  below.  The 
Commission  invites  comment  on  these 
proposed  rules. 

dates:  Written  comment  should  be 
submitted  to  Michael  Courlander, 
Public  Information  Specialist,  no  later 
than  November  1, 1996. 
AOOflESSES:  Cbmmenis  should  be  sent 
to:  United  Slates  Sentencing 
Commission,  One  Columbus  Circle, 
N£.,  Suite  2-SOO,  South  Lobby, 
Washington.  D.C.  20002-8002, 
Attention;  Public  Information. 
FOR  FURTHER  MFORMATION  CONTACT: 
Michael  Courlander,  Public  Information 
Specialist.  Telephone:  (202)  273-4590. 
SUPPLBlBiTARY  mTOflMATK))*:  Section 
995(a)(1)  of  title  28  authorizes  the  U.S.  - 
Sentencing  Commission,  an 
independent  agency  in  the  jtidicial 
branch  of  the  United  States 
Government,  to  establish  general 
policies  and  promuigale  rules  and 
regulations  for  the  Commis.sion  as 
necessary  to  carry  oitl  Ihe  pttrposes  ol 
the  Sentencing  Reform  Act  of  1984. 

These  rules  of  practice  and  procedure 
are  designed  to  Facilitate  public 
understanding  and  pariitnpation  in  the 
work  of  the  Sentencing  Commission. 
For  the  most  part  these  rules  do  not 
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repnaent  substantive  cfaange  in  tbs  way 
the  CommlssioD  has  traditionally 
conducted  its  business.  These  rules  are 
not  intended  to  enlarge  the  rights  of  any 
person  sentenced  under  the  guidelines 
promulgated  by  the  Commiaaion  or 
otherwise  creete  any  private  right  of 
action. 


Rule  2.2    Voting  Rnlas  for  Action  by 
llier 


r  2a  U.S.C  99s<sXi). 

MehwdP.CoMkar, 

Chajnnan. 

KULES  OF  PEACna  AND 
PKOCEDUU 

PAKT I-SCOPC  OF  RULES 

Rnk  1.1    AppUcalion  and  PuipOae 

Pursuant  to  28  U.S.C  9gs(a)(l)  and 
other  applicaUe  provisioos  of  its 
organizational  statute,  the  United  States 
Sentencing  Commission  ("the 
C^nunission")  has  established  these 
rules  governing  its  usual  operating 
practices.  While  the  Commission,  an 
agency  within  the  judicial  branch  of 
govenunent,  is  not  subject  as  a  general 
matter  to  the  Administrativs  Procedures 
Act  and  a  variety  of  other  statutes 
typically  applicable  to  executive  branch 
agencies,  the  Commission  nevertheless 
desires  to  involve  interested  members  of 
the  public  in  its  work  to  the  maximum 
extent  practicable.  Accordingly,  these 
rules  are  issued  for  the  purpose  of  more 
fully  informing  interested  persons  of 
opportunities  and  procedures  for 
becoming  aware  of  and  participating  in 
the  public  business  of  the  Commission. 
These  rules  are  not  intended  to  enlarge 
the  rights  of  any  person  sentenced 
under  the  guidelines  promulgated  by 
the  Commission  or  otherwise  create  any 
private  right  of  action. 

Rule  1.2    Sospanaion  of  Rules  and 
PrOBulgatiaa  of  Temporary  Roles 

The  Commission  in  a  public  meeting 
at  which  a  quorum  is  present  may,  by 
vote  of  a  majority  of  members, 
promulgate,  modify,  or  suspend  any 
rule  contained  herein,  or  promulgate  a 
temporary,  supplemental,  or 
superseding  rule. 

PART  n— ACTION  BY  THE 
COMMISSION 

Rule  2.1    Memiiers 

For  purposes  of  the  voting  procedures 
set  forth  in  these  Rules,  "member"  of 
the  Commission  shall  mean  a  voting 
member  and  shall  not  include  an  ex- 
officio.  non-voting  member.  Ex-ofpcio 
members  may  participate  in  all 
discussions  of  the  Commission  but  may 
not  vote  or  make  motions. 


Except  as  otherwise  provided  in  these 
rules  or  by  law,  action  by  the 
Commission  requires  the  affirmative 
vote  of  a  majority  of  the  n>embers  at  a 
public  meeting  at  which  a  quorum  is 
present.  A  quonmi  shall  consist  of  a 
majority  of  the  members  then  serving. 
Members  shall  be  deemed  "present" 
and  may  participate  and  vote  in  public 
meetings  from  remote  locations  by 
electronic  means,  including,  but  not 
limited  to,  telephone,  satellite  and  video 
confarence  devices. 

Promulgation  of  guidelines,  policy 
statements,  official  commentary,  and 
amendments  thereto  shall  require  the 
affirmative  vote  of  at  least  four  members 
at  a  pubUc  meeting.  See  28  U.S.C. 
994(a). 

Publication  of  proposed  amendments 
to  guidelines,  policy  statements,  or 
official  commentary  in  the  Fedovl 
Ragialer  shall  require  the  affirmative 
vote  of  at  least  three  members  at  a 
public  meeting. 

Action  on  miscellaneous  matters  may 
be  taken  without  a  meeting  based  on  the 
affirmative  vote  of  a  majority  of  the 
members  then  serving  by  written  or  oral 
communication.  Such  matters  may 
include,  but  are  not  limited  to,  the 
approval  of  budget  requests,  legal  brieb, 
staff  reports,  analyses  of  legislation,  and 
administrative  and  personnel  issues. 

PART  m— INFORMATION  ABOUT 
THE  COMMISSION 

Rule  3.1    Offica(s) 

The  offices  of  the  Commission  are 
located  in  the  Thurgood  Marshall 
Federal  Judiciary  Building.  Suite  2-5(K), 
South  Lobby,  One  Columbus  Circle, 
N.E.,  Washington,  O.C.  20002-8002. 

The  office  can  be  reached 
telepbonically  between  8:30  a.m.  and 
5:30  p.m.  Monday  through  Friday.  The 
main  telephone  number  is  202/273- 
4500.  The  fax  number  is  202/273-4529. 

Rule  3.2    CnwimnnicaUons  Office 

The  (DommunicaUons  Office 
administers  the  Commission's  policy  on 
Public  Access  to  Sentencing 
Commission  Documents  and  Data.  See 
54  Fed.  Reg.  238.  51279  (1989).  This 
office  also  maintainsjl  Guide  to 
Publications  6-  Hesourres  that  li.5ts  all 
publications  and  datasets  available  from 
the  Commission.  This  document  is 
available  on  request. 

C^nerally,  the  Communications  Office 
will  maintain  for  public  inspection  by 
appointment  official  Commission 
documents,  meetings  and  hearing 
schedules  and  agendas,  public  comment 
submissions,  and  other  documents  (or 


dtaUons  thereto)  that  inform 
Commission  decisions  or  actions. 

Rale  3.3    Internet  Site 

The  Oimmitslon  maintains  and 
updates  infoimatton  and  documents  on 
an  Internet  Web  Site  and  Electronic 
Bulletin  Board.  The  Web  Site  is  found 
at:  http-y/www.uBsc.gov.  The  Electronic 
Bulletin  Board  can  be  accessed  directly 
by  computer  via  modem  by  dialing  202/ 
273-4709. 

This  resource  shall  include  general 
information,  such  as  background 
information  about  the  Commission  and 
Commissioners,  notices  for  scheduled 
meetings  and  hearings,  minutes  of 
recent  meetings,  listings  of  C>)nmussion 
priorities  and  proiecta,  outstanding 
public  comment  soUdtstions,  recenUy 
promulgated  amendments,  a  list  of  all 
reports  and  resources  available  from  the 
Commission,  and  the  text  of  the 
Guidelines  Manual  and  Commission 
reports. 

Rule  3.4    InibnnaUon  at  Federal 
Depoailory  Libraries 

All  C^ommission  publicaUoiu  printed 
by  the  Government  Printing  Office,  and 
other  selected  dociunents,  are  available 
in  hard  copy  or  microfiched  form 
through  the  Govenunent  Printing 
Office's  Regional  Depository  Ubraries 
(of  which  there  are  more  than  600 
nationwide).  The  location  of  the  nearest 
Federal  Depository  Library  can  bo 
determined  in  several  «vays:  (1)  Request 
a  free  copy  of  the  Directory  of 
Depository  Libraries  from  the  U.S. 
Ckjvemment  Printing  Office,  Library 
Programs  Services,  Stop:  SLLD, 
Washington,  DC  20401:  (2)  ask  your 
local  library  for  the  address  of  the 
nearest  Federal  Depository  Library;  or 
(3)  use  the  hitemet  at  hitp:// 

www.access.gpo.gov/su docs;  Select: 

"Information  Available  for  Free  Public 
Use  in  Federal  Depository  Libraries." 
Search  the  listing  by  state  or  by  area 
code. 

Rule  3.5    Access  to  Commission  Data — 
Reaearch  Consortium 

The  Ck)rtunission  provides  its  various 
databases  to  the  University  of 
Michigan's  Inter-University  Consortium 
for  Political  and  Social  Research 
(ICPSR).  I^searchun;  interested  in 
studying  federal  sentencing  practices 
through  quantitative  methods  can  access 
Commission  sentencing  data  through 
this  means,  (jjntact  ICPSR.  P.O.  Box 
1248,  Ann  Arbor,  MI  48106;  or  call  1- 
800-999-0960;  or  use  the  following 
Internet  address:  http:// 
www.IC3>SR.umich.edu/NACJD/ 
home.html. 
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PART  IV— MEETINGS  AND 

HEARINGS 

Rule  4.1    Meetingi 

The  C3iair  shall  call  and  preside  at 
Commission  meetings.  In  the  absence  of 
the  Chair,  the  C:hair  will  designate  a 
Vice  C3iair  to  preside. 

Rule  4J    Public  Meetings 

The  Commission  shall  endeavor  to 
meet  publicly  on  at  least  two  separate 
occasions  in  each  calendar  quarter  to 
inform  the  public  and  receive  public 
comment  on  matters  under 
consideration  by  the  Commission. 

To  the  extent  practicable,  the  Chair 
shall  issue,  through  the  Office  of  Staff 
Director,  a  pubUc  notice  of  any  public 
meeting  at  least  seven  days  prior  to  the 
date  of  the  meeting.  The  public  notice, 
to  the  extent  practicable,  shall  indicate 
the  general  purpose(s)  of  the  meeting 
and  include  an  agenda  and  any  related 
documents  approved  for  public  release. 

In  the  discretion  of  the  Chair,  and  to 
the  extent  the  Chair  may  deem 
appropriate,  membere  of  the  public  may 
be  afforded  an  opportunity  to  comment 
on  any  issue  on  the  agenda  of  a  public 
meeting. 
Rule  4.3    Executive  Sessions 

The  Commission  may  hold  executive 
sessions  closed  to  the  public  to  transact 
business  of  the  Commission  that  is  not 
appropriate  for  a  public  meeting, 
including,  but  not  limited  to,  discussion 
and  resolution  of  persoimel  and  budget 
issues. 
Rule  4.4    Woridng  Sessions 

The  Commission  routinely  may  hold 
working  sessions  that  are  not  open  to 
the  public  for  the  purpose  of  receiving 
information  from  staff  and  others  and 
for  conducting  in-depth  discussions  of 
matters  before  the  Commission. 

Rule  4.S    Public  Hearings  Generally 

The  Commission  may  convene  a 
public  hearing  on  any  matter  involving 
the  promulgation  of  sentencing 
guidelines  or  any  other  matter  affecting 
the  Commission's  business.  Notice  of 
such  hearing  will  be  placed  in  the 
Federal  Register  as  soon  as  practicable 
and  the  notice  shall  include,  if 
applicable,  a  procedure  for  requesting 
the  opportunity  to  testify  and  the 
availability  for  public  inspection  of 
documents  or  reports  relevant  to  the 
subject  of  the  hearing. 

The  Communications  Office  shall 
make  available  by  customary  means  the 
topic(s)  that  will  be  the  subject  of 
testimony  and  any  other  topics  or  issues 
about  which  only  written  submissions 
will  be  accepted. 


The  Commission  may  exclude  from 
such  a  hearing  any  electronic  devices 
that  record  the  voice  or  image  of  any  or 
all  witnesses,  as  well  as  cameras  of  any 
kind. 

At  the  request  of  any  witness  to  turn 
off  any  such  electronic  device(s)  during 
that  person's  testimony,  the  Chair  of  the 
Commission  may  order,  at  his  or  her 
discration,  that  use  of  such  devices  be 
discontinued  during  the  testimony  of 
that  witness. 

Rule  4.6    Written  Record  of  Meetings 
and  Hearings 

The  Conunission  shall  prepare  and 
maintain  written  minutes  of  public 
meetings  and  make  them  publicly 
available  by  customary  means  within  a 
reasonable  time  alter  their  approval  by 
the  Commission. 

The  Conunission  shall  maintain  a 
uritten  transcription  of  public  hearings 
that  shall  be  publicly  available  for 
inspection. 

PART  V— AMENDMENT  PROCESS 

Rule  S.l     Promulgation  of 
Amendments 

The  Commission  may  promulgate  and 
submit  to  Congress  amendments  to  the 
guidelines  between  the  beginning  of  a 
regular  session  of  Ojngress  and  the  first 
day  of  May  that  year.  Amendments  shall 
be  accompanied  by  a  brief  explanation 
or  statement  of  reasons  for  the 
amendments.  Unless  otherwise 
specified,  or  unless  Congress  legislates 
to  the  contrary,  amendments  submitted 
for  review  shall  take  effect  on  the  first 
day  of  November  of  the  year  in  which 
submitted.  28  U.S.C.  994(p). 

The  Commission  may  promulgate 
amendments  at  other  times  pursuant  to 
spedal  statutory  enactment  (e.g.,  the 
"emergency"  amendment  authority 
under  section  730  of  the  Antiterrorism 
and  Effective  Death  Penalty  Act  of 
1998). 

Amendments  to  policy  statements  and 
commentary  may  bia  promulgated  and 
put  into  effect  at  any  time.  However,  to 
the  extent  practicable,  the  Commission 
shall  endeavor  to  include  amendments 
to  policy  statements  and  commentary  in 
any  submission  of  guideline 
amendments  to  Congress  end  put  them 
into  effect  on  the  same  November  1  date 
as  any  guideline  amendments  issued  in 
the  same  year. 

Rule  5.2    Prison  Impact  of 
Amendments 

In  promulgating  amendments  to  the 
guidelines,  the  Commission  shall 
consider  the  available  penal, 
correctional,  and  other  fadlities  and 
services. 


To  the  extent  practicable,  the 
Commission  shall  consider  and,  make 
available  to  the  public  by  customary 
means,  information  describing  the 
prison  impact  of  any  amendments  that 
significantly  impact  on  prison 
population. 

Rule  5.3    Notice  and  Coounent  on 
Proposed  Amendments 

In  proposing  and  promulgating 
guidelines  and  amendments  thereto,  the 
Commission  shall  comply  with  the 
requirements  of  section  S53  of  title  5, 
United  States  Code,  relating  to 
publication  in  the  Federal  Register  and 
public  hearing  procedure.  28  U.S.C. 
994(x). 

The  Commission  may  promulgate 
commentary  and  policy  statements,  and 
amendments  thereto,  without  regard  to 
the  provisions  of  28  U.S.C.  994(x). 
Nevertheless,  the  Commission  will 
endeavor  to  provide,  to  the  extent 
practicable,  comparable  opportunities 
for  public  input  on  proposed  policy 
statements  and  commentary  considered 
in  conjunction  with  guideline 
amendments. 

Rule  5.4    Federal  Register  Notice  of 
Proposed  Ameruhnents 

As  stated  in  Rule  2.2,  supra,  upon  the 
affirmative  vote  of  three  voting 
members,  the  Commission  may 
authorize  publication  in  the  Federal 
Register  of  a  proposed  amendment  to  a 
guideline,  policy  statement,  or  offidal 
commentary.  A  vote  to  publish  shall  be 
deemed  to  be  a  request  for  public 
comment  on  the  proposed  amendment. 

The  notice  of  proposed  amendments 
also  shall  provide,  where  appropriate 
and  practicable,  reasons  for 
consideration  of  amendments,  a 
summary  of  or  reference  to  information 
that  is  relevant  to  the  issue<s),  and 
whether  the  Commission  possesses 
information  on  the  issue(s)  that  is 
publicly  available.  In  addition,  the 
publication  notice  shall  include  a 
deadline  for  public  comment  and  may 
include  a  notice  of  any  scheduled 
public  hearingis)  or  meetings  on  the 
issue(s). 

In  the  case  of  proposed  amendments 
to  guidelines  or  issues  for  comment  that 
form  the  basis  for  possible  guidelines 
amendments,  to  the  extent  practicable, 
there  shall  be  a  minimum  period  of 
public  comment  of  at  least  60  calendar 
days  prior  to  final  Commission  action 
on  the  proposed  amendments. 

Rule  5.5     Public  Hearing  on  Proposed 
Amendments 

Unless  time  does  not  permit  or  the 
Commission  determines  that  a  hearing 
vrould  not  substantially  assist  the 
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amendment  process,  the  Commission 
shall  conduct  a  public  hearing  on 
proposed  amendments.  The  hearing 
shall  be  noticed  in  the  Federal  Kef^ter 
and  otherwise  announced  by  customary 
means. 

PAKT  VI-PUBLIC  INPUT  TO 
AMENDMSnrr  PROCESS 

■ida«.l    relilli  riMiiiil  niii 

As  stated  in  Rule  3.2,  supm,  the 
Communications  Office  shall  receive 
and  maintain  public  comment  and 
public  hearing  testimony  received  by 
the  Commission.  This  public  coounent 
file  Mrill  be  available  during  nonnal 
buaineas  houn  far  public  inspection 
puisuant  to  written  or  telephonic 
request  and  with  reasonable  notice. 

KalaSJ    Notice  of  Priorities 

Annually,  following  the  submission  to 
Cangrass  of  any  guideline  amendments, 
the  Commission  shall  publish  in  the 
Fadsral  Ksgjstir  and  make  available  to 
the  puUic  by  customary  means,  a  notice 
of  the  tentative  priorities  far  future 
Commission  inqtury  and  possible 
sction,  including  areas  for  possible 
amendments  to  guidelines,  policy 
statements,  and  commentary.  Any  such 
notice  shall  include  an  invitatlcn  to, 
and  deadline  for,  the  submission  of 
written  public  comment  on  the 
proposed  priorities. 

■■letJ    DsU  and  Raports lalavant to 
ffca  ftManilnisiiiriiinsii 

To  fulfill  Commission  priorities  snd 
infbnn  consideration  of  potential 
amendments,  the  Staff  Directw  shall  . 
direct  the  praparation  of  relevant  data 
and  rqKBts  bi  coosidaiation  by  the 


Commission.  Upon  authorization  by  the 
Commission,  the  Communications 
Office  shall  make  the  data  and  reports 
available  to  the  public  by  customary 
means,  as  soon  as  practicable. 

Rnk  6.4    AJvisuiy  Groups 

Upon  authorization  of  the 
Commission,  the  Staff  Director  may 
facilitate  the  creation,  membership,  and 
periodic  meeting  at  the  Commission 
offices  and  elsewb«e,  of  advisory 
groups  of  defense  attorneys,  academics, 
probation  officers,  judges,  prosecutors, 
and  others,  to  bcilitate  fmnial  and 
informal  input  to  the  Commission.  Two 
types  of  advisory  groups  are  authorized: 
standing  and  aclhoc. 

The  following  groups  are  the  standing 
advisory  groups:  the  Practitioners' 
Advisory  Group  and  the  Probation 
Officers'  Advisory  Group.  The 
Commission  may  create  additional 
standing  advisory  groups. 

The  Commission  also  may  create  ad 
hoc  advisory  groups  as  needed. 

In  addition,  the  Commission  expects 
to  leceivB  and.  from  time  to  time,  solicit 
input  from  outside  groups  repieeenting 
the  federal  ludidaiy,  prosecutorB, 
defense  attnneys,  criine  victims,  and 
other  interssted  groups. 

Kale  (.S    Advisoiy  Graap  Msetiags 
aadKoports 

Subject  to  such  limitations  as  the 
Commission  may  deem  necessary,  each 
advisory  group  shall  establish 
Bi^irapriate  policies  regarding  the 
conduct  of  theiT  meetings. 

Except  as  othenvise  authorized  by  the 
Commission,  final  reports  of  ad  hoc 
advisory  groups,  if  any,  shall  be 
piDvided  to  the  Cammiaaion  and,  after 


necessary  time  for  Commission  review, 
shall  be  made  available  for  public 
inspection. 

IFR  Doc.  96-19113  Filed  7-26-96:  t:45  ami 


SMALL  BUSINESS  ADMMSTRAIION 


The  Small  Business  Administratian 
publishes  an  interest  rate  called  the 
optional  "peg"  rate  (13  CFR  120.214(c)) 
on  a  quarterly  besis.  This  rats  is  a 
weighted  average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  6V4  percent  for  the  July- 
September  quarter  of  FY  96. 

Pursuant  to  13  CFR  120.932,  the 
maximum  legal  interest  rate  for  a 
commercial  loen  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 
CFR  120.801(c)(2))  shall  be  the  greeter  of 
6%  over  the  New  York  prime  rate  or  the 
limitation  established  by  the 
constitution  or  laws  of  a  given  State. 
The  initial  rate  for  a  fixed  rate  loen  shall 
be  the  legal  rate  for  the  term  or  the  loan. 
(sheLCaz. 
AnodalBAdmMttTatorfor  Financial 


Calculatinn  of  SBA'a  Peg  Rale  and 
Direct  Lending  Rats-4th  Qnarter  1996 

SBA's  Peg  Rate  is  a  Weighted  Average 
of  the  lost  three  months  like-maturity 
rates  from  the  Treasury  Department,  as 
follows: 


Man«i 

WsigM 

RMS 

WsiphlBd 
ale 

Apd 

1 

2 

3 

6.25 

6.5 

6.75 

6.25 

13 

20.25 

*imf 

.kM» 

»■"                             

39.5 

Divide  by  6  to  get  Peg  Rate  6.583333  =  Peg  Rate. 

Round  to  the  Nearest  Eighth  =  6.63 

SBA's  Direct  Rate  is  last  month's  like-maturity  Troouiy  Rate  plus  1%,  as  follows: 
June  6.75+1 

Diract  Rate  -  Last  Month+1  =  7.75 
Peg  Rste:  6.625 
Direct  Rate:  7.750% 

Avarage  hIttmrUy  CalmleWon 

S™£^  i  SPV  '.""" — •    1**3     '''■*2    svwr^s  maturity  of  EOL  Louts. 

u!!S^fiI^.^™  — ■•^     1*^    averse  maturity  of  HAL  Loam. 

Numbararvn-loaiis i BK)     10.75    average  maturity  of  VET  Loans. 

!II"S''^  !;"•" ' — ••  0.445345      5.5311S9 

wogbi-HAL  Loans azgeage    4.247300 
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Waight-VET  Loons  . 
Sum  


0.2S82S8      2.776276 


1     12.55482    s  AvsfsgB  Maturity 


TABLE  1.— Interest  Rates  for  Specific  Maturities 


UsadkxMvch 
1996  (percent) 


Irxfcaladtor 
Apr*  1906 
(psrosnl) 


4'A 

S'A 

6 

6'A 


5% 


6% 


+H 


Table  2.— Range  of  Maturities  to  Which  the  Rates  for  April  1996  Apply 


Frem 


0  years— 3  months 

0  ysora    4  monltis 

0  yeeis— 10  months  — 

1  yesis— 4  momhs - 

1  years— 10  mcnHis 

2  yeare— 6  monlln 

3  years— 9  monltis 

5  yesfs— 1  montti . 

6  yssfs— 1 1  monltis 

7  yeais— 2  mcnHis 

10  yeais— 4  months ..... 

12  yean— 10  monttis ... 

15  yoora    1 1 

17ysai»- 

27  ysars— 0  monHis . 


Only 

0  years— 0  mantis  . 

1  year— 3  monHis  .- 
t  year— SfflcnOis  „ 


2  years — S  months 

3  years— 6  months 

5  years— 0  monltis 

5  years— 10  months  _ 

7  years — 1  month 

10  years — 3  monltis  .- 
12  years— 9  monltis  .. 
is  years — 0  monltis  _. 
17  years— 4  monltis  ... 
26  years — 11  monltts  . 
29  years— 1 1  months  . 


Rate 
(psresnt) 


5 
5% 
S'A 

5'A 

sv. 

5% 
6 
6Vh 
6<A 
6^ 
6'A 
6% 
6<A 


The  rates  shown  for  April  ore  based  <m  average  marist  yields  from  February  21.  1996  through  March  20,  1996. 

TABLE  1.— *«tb«st  Rates  for  Specific  Maturities 


1  year  .-. 
5  years  „. 
15  yeois  -. 
20) 


Used  lor  April 
1996(psn«nl) 


5<A 
SWi 


Incficfltsd  for 
May  1906 
(ponsenl) 


5<A 
eVi 


6% 


Changes 


♦•A 


Table  2— Range  of  Maturities  to  Which  the  Rates  for  May  1996  Apply 


From 


0  years— 3  monltis ... 
0  years— 6  monftis  ._ 
0  years— 8  months  ... 

0  yean— 1 1  monltis . 

1  year— 2  months 
1 


1  year— 6  months  .... 

2  years— 3  months  ... 

3  ysars— 6  months ... 

4  yeais— 8  months ... 

5  yeais— 1 1  moniha . 


10  yeais— 3  months  . 
13  yeais— 1  month  .. 
15  years— 0  months . 
17  ysars— 0  montln . 


To 


0  yssrs— 4  months  . 
0  years— 7  months  . 

0  years— 10  months 

1  yeor— 1  month 

1  year— 4  months  ~ 


1  yesr— 8  months 

2  years— 2  months  — 

3  years— 4  months 

4  years — 7  months 

5  years — 10  nrwnths  ... 
10  years— 2  months  _. 

13  years— 0  months  ... 

14  ysars— 11  months  . 
16  yaers— 1 1  months  . 
25  yeers— 9  monlls  ... 


(percent) 


5% 

syk 

S'A 

5% 

5% 
6 
6<A 
6% 
6% 
e<A 
6% 
6% 
6% 


dlV^VO 
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Table  2— Ranqe  of  Maturities  to  Which  the  Rates  for  May  1996  Apply— Continued 

Fram 

To 

(paiGant) 

2S  y««»— 10  immHiii 

29ya«r»— 10ftionH«.._    _    .    _    

m> 

The  rates  diown  far  May  an  bued  on  avenge  market  yields  from  March  21, 19S6  through  April  20. 1996. 
Table  1  .  — Imiebest  Rates  for  Specific  Maturities 


- 

UMdtwMay 
1996  (paraant) 

•ndcstod  tar 
June  1998 
(peicaM) 

Changes 

1  yMT 

SVk 
6% 
6% 

8% 
6'A 

♦'A 
♦'A 

S»M«..                                                                                     

IS)— 

20yMB 

TABLE  2.  — RAN8E  OF  MATURTHES  TO  WHICH  THE  RATES  FOR  JUNE  1996  APPLY 


Fian 


0  yeais— 3  mcmtis . 
0) 

Oyaan— 7« 
0) 
1 

1  yeer— 2  monll*  . 
1] 
1] 
2) 


2 
3 
S 
8 

Id 

13 

IS  yean— 10  monO) 

ISyeeis— 11 1 

22> 

27  J 


To 


Only ■--— 

0  yaerv— .8  montfis  .« 
0  yasre— 8  iranMiB  .- 

0  years— 1 1  monllis  . 

1  veer— 1  i 


1  year— 8  monltie 

Zyeers — 0  months  «. 

2  years — 8  months 

3  years— 10  monttie  ... 
S  years— 0  months 

8  years    3  monttis 

9  years— 1 1  months  _ 
13  years— 0  months  _ 
15  yoara  0  moolha  .» 
18  years— 10  monihe  . 

22  years— 1  month 

27  years— 5  months  -. 
29  ysare— 8  months  _. 


(pefoeni) 


5% 
SH 
6<« 
S% 
SH 
5% 
8 
8'A 
8'A 
6% 
6-'A 

mk 

6% 

8% 

7 

71« 

7 


The  rates  shown  for  June  are  faesed  on  average  market  yields  from  April  21, 1996  through  May  20. 1996. 

Average  Loan  Maturity  by  Umn  Program— Loan  Portfolio  Basis 


tOuartar  Ended  Oa/31/96) 


Loon  progfBin 

Number  ol  loans 

ToWmalu«y 
months 

Aver^je  maturity 
months 

Average  maturity 
yean 

Buiinass  7(A); 

Direct  ._ 

LUB 

41 
199.136 

244,739 

8.727 

23.759,704 

208 

213 
140 

Quemnly  _           

TdW  

170,384 

24,013,170 

141 

EOL: 

1^ 

404 

221/426 

833 

59.783 

148 
206 

148 

Guaranty 

Tow  _          „_ 

1.891 

987 
39 

7 

282.041 

149 

172 
195 
222 

12.42 

HandBspped: 

Oireet       __.   ._ 

189,406 
7,801 
1«4 

ImmadPHrl 

Guaranty 
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Average  Ijoan  Maturity  by  Loan  Program— loan  PofOFOix)  Basis— Continued 

[Quarter  Ended  03/31/98) 


Loan  program 

Number  ol  loans 

Totsi  fTHtunty 
months 

inuntln 

Average  maturity 
yeeis 

Total  - - - 

1,033 

178,563 

173 

14.42 

Veterans: 

Direct  - 

Immed  Part  .._ _ — ~ 

Guaranty _ - 

an 

2 

1 

110,935 
480 
120 

129 
240 
120 

ia75 

20ilO 
lOiX) 

Total  

863 

111,535 

129 

10.75 

SBIC: 

Oireet . 

128 

0 

210 

18,142 

142 
127 

11.83 
M 

1068 

Total  - -...: 

338 

44,734 

132 

11.00 

DisplBus: 

Direct — 

Immed  Part  — .............. ................. 

Guaranty  ..„ - 

406 

41 

2 

128,885 

11,993 

546 

318 
293 

273 

7660 
24.42 
22.75 

Total  - 

448 

141,424 

316 

26.33 

(FR  Doc  96-19186  Filed  7-26-96;  8:45  ami 
sauNO  CODE  •eis.«i.«i 


departmekt  of  trahsportation 

Federal  Aviation  Administration 

[Docket  NO.  28486] 

Aliport  Financial  Reports 

AGBICY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACTION:  Extension  of  fliing  deadline. 

SUMMARY:  On  March  18, 1996,  the  FAA 
published  in  the  Federal  Register  a 
notice  of  availability  of  formats  for  the 
preparation  of  filing  of  two  Rnancial 
reports  required  from  sponsors  of 
federally  assisted  airports.  The  notice 
also  requested  comments  on  those 
formats.  The  reports  are  required  from 
airport  sponsors  under  the  FY  1994 
FAA  Authorization  Act.  The  first  report 
requires  sponsors  of  federally  assisted 
airports  to  report  to  the  Department  of 
Transportation  amounts  paid  and 
services  provided  to  other  units  of 
government.  The  second  requires  that 
the  sponsor  of  each  commercia  I  servira 
airport  report  in  detail  the  total  revenue 
and  expenditures  at  the  airport, 
including  revenue  surplus.  The  March 
18  notice  stated  that  the  reports  were 
required  within  60  days  of  the  end  of 
the  sponsor's  fiscal  year.  In 
consideration  of  conunents  received, 
and  in  order  to  complete  work  on  final 


reporting  formats  and  instructions  for 
completing  the  forms,  the  FAA  is 
extending  the  filing  date  for  the  reports. 
Until  furtlier  notice  is  published  in  the 
Federal  Register,  the  reports  must  be 
filed  within  120  days  of  the  end  of  a 
sponsor's  fiscal  year.  The  FAA  will 
issue  further  guidance  on  the  filing  of 
this  information  as  soon  as  possible. 
DATES:  Airport  financial  reports 
described  in  the  notice  published  March 
18, 1996,  are  due  from  airport  sponsors 
on  the  120th  day  following  the  end  of 
the  sponsor's  fiscal  year,  beginning  the 
first  fiscal  year  ending  after  the  date  of 
this  notice. 

/UXNtESSES:  Copies  of  the  report  formats 
and  instructions  for  completing  the 
reports  are  available  from  the  persons 
listed  under  "For  Further  Information 
Contact."  and  may  also  be  downloaded 
via  internet  from  the  Office  of  the 
Associate  Administrator  for  Airports 
World  Wide  Web  site  at:  hitp:/ 
www.faa.gov/arp/arphome.htm. 

Reports  must  be  submitted  to  the 
airport  sponsor's  Airports  District  Office 
and  to:  Airport  Safety  and  Compliance 
Branch,  AAS-310.  ATTN:  /URIORT 
FINANCIAL  REPORTS,  Federal 
Aviation  Administration.  8()0 
Independence  Ave.,  NW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benedict  D.  Castellano.  Manager. 
Airport  Safety  and  Compliance  Branch, 
AAS-310,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington  DC  20591, 
telephone  (202)  267-8728:  or  Ellis 


Ohnstad,  Manager,  Airports  Program 
Guidance  Branch,  APP-SIO,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3831. 

supplbhbitary  information:  The 
requirement  for  filing  of  two  new  airport 
financial  reports  is  published  piu^uant 
to  section  111  of  the  Federal  Aviation 
Administration  Authorization  Act  of 
1994,  Pub.  L.  No.  103-305  (August  23. 
1994)  (1994  Authorization  Act).  That 
section  requires  the  Secretary,  tlirough  a 
new  grant  assurance  and  through 
establishment  of  a  new  report  format,  to 
require  two  new  reports  relating  to 
airport  revenue.  Those  reports  are 
described  in  detail  in  the  notice 
published  March  18, 1996  (61  FR 
11077). 

The  March  18  notice  established 
specific  procedures  and  filing  times  for 
the  reports,  but  also  requested  public 
comment  on  the  procedures.  The 
Comment  period  closed  May  2, 1996. 
Comments  received  on  the  notice  will 
be  addressed  in  the  final  version  of  the 
reporting  format  and  instructions  to  be 
published  as  soon  as  the  FAA  completes 
its  review  of  the  comments  rei»ived. 

In  the  Mnrch  18  notice,  the  FAA 
expressed  the  intention  to  issue  final 
guidance  before  )une  30, 1996.  in 
consideration  of  the  number  of  lo<:al 
governments  with  a  fiscal  year  ending 
on  that  date.  Reports  were  to  be  filed 
within  60  days  after  the  end  of  a 
sponsor's  fiscal  year.  Many  of  the 
commenters  expressed  problems  with 
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the  eOKlay  reporting  period,  however, 
baaed  on  the  bet  that  audited  number* 
for  the  Bacal  year  are  frequently  not 
available  within  60  dan  afiar  tlie  end  of 
that  year.  Becauce  we  beUtvas  it  is 
importaot  to  have  audited  Infonnation 
for  the  filing  of  the  required  reports,  the 
FAA  is  contacting  affected  sponsors  to 
obtain  infonnation  on  the  fiscal  year 
and  the  availabUitv  of  audited 
inibnnatlan  at  eeoi  airport  subject  to 
the  reporting  requirement. 

In  order  to  permit  time  to  obtain  this 
additional  infonnation  and  to  complete- 
work  on  the  final  reporting  format  and 
instructions,  and  in  the  meantime  to 
avoid  the  filing  of  reports  not  based  on 
audited  financial  data,  the  FAA  is 
temporarily  extending  the  time  in  which 
reportB  are  due. 

cflective  immediately,  and  until 
fiuther  notice  is  publi^ed  in  the 
Federal  Register,  the  two  required 
lepoits  are  due  within  120  days  of  the 
end  of  an  airport's  fiscal  year.  The  120- 
day  filing  period  does  not  represent  a 
filial  agency  decision  on  the  issue.  Some 
airport  operators  commented  that 
audited  numbers  for  their  airports  were 
not  available  for  as  long  as  180  days 
after  the  end  of  the  fiscal  year.  All  such 
comments  will  be  considered  before  the 
adoption  of  a  final  filing  procedure,  and 
the  requirement  may  be  changed  in  the 
final  reporting  instructions  to  be  issued. 
Al  other  filing  requirements  set  forth  in 
the  March  18  notice  remain  in  effect 
pending  issuance  of  final  instructions. 

Issued  in  Wubingtoo,  DC  on  July  19, 1M6. 
Svan  L.  Kniand, 

Associois  Adminittratarfdr  Airports. 
IFR  Doc  a6-19iq6  Filed  7-26-96;  8:45  ami 


Raeaipl  ol  Note*  CompatMllty 
Program  and  Raquaat  for  Ravtaw; 
McGhaa  Tyaon  Airport,  KnoxvHIe,  TN 

ASBCV:  Federal  Aviation 
Administration,  fXTT. 
ACTION:  Notice. 


V:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  an  updated  noise 
compatibility  program  that  was 
submitted  for  McGhee  Tyson  Airport 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L  96-193)  hereinafter 
referred  to  as  "the  Act")  and  14  CTR 
Part  150  by  Metropolitan  Knoxville 
Airport  Authority.  McGhee  Tyson 
Airport  has  an  existing  noise 
compatibility  program  approved  May  S. 
1989,  and  amended  March  4, 1993.  This 
updated  Noise  Compatibility  Program 
was  submitted  subsequent  to  a  decision 


by  FAA  that  ataodated  noiaa  exposure 
maps  submitted  under  14  CFR  Part  ISO 
for  McGhee  Tyson  were  in  compliance 
with  applicable  requirements  ensctive 
October  12, 1995.  The  proposed 
updated  Noiae  Compatibility  Program 
will  be  approved  or  disapproved  on  or 
before  January  18, 1997. 
UlCbllVt  DATE  The  effective  date  of  the 
start  of  PAA's  review  of  the  noise 
compatibility  program  is  July  22, 1996. 
The  pubUc  period  ends  September  20, 
1996. 

PO«t  FURTMER  INFOHMATION  CONTACT: 
Peggy  S.  Kelley,  Memphis  Airports 
District  Office,  2851  Directors  Cove, 
Suite  3,  Memphis,  Teimessee  38131- 
0301.  Telephone  901-544-3495. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  ahove  office. 
ailPPLaB<TARY  MFOflMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  McGhee 
Tyson  Airport  which  will  be  approved 
or  disapproved  on  or  before  January  18, 
1997.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

An  airport  operator  who  has 
submitted  noise-exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
rortn  the  measures  the  operator  has 
taken  or  proposed  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noneompatible  uses. 

The  FAA  has  formally  received  the 
proposed  updated  noise  compatibility 
program  for  McGhee  Tyson  Airport, 
effective  July  22, 1996.  It  was  requested 
that  the  FAA  review  this  material  and 
that  the  noise  mitigation  measures  to  be 
implemented  by  the  airport  be  approved 
as  measures  to  the  noise  compatibility 
program  under  Section  104(b)  of  the 
Act  An  amendment  to  the  updated 
program,  submitted  subsequent  to  the 
updated  noise  compatibility  program 
document,  is  also  considered. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  llmite'd  by 
law  to  a  maximum  of  180  days  will  be 
completed  on  or  before  January  18, 
1997. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 


CFR  Part  ISO.  $  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  sataty, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factora.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  the  noise  compatibility 
program,  and  the  proposed  revisions  to 
the  noise  compatibility  program  are 
available  for  examination  at  the 
following  locations: 
Federal  Aviation  AdminJstratioii,  BOO 

Independence  Avenue,  SW.,  Room  617, 

Washingtoa,  IX  20S9I 
Federal  Aviation  Administration,  Memphis 

Airports  District  Office,  2851  Directors 

Cove,  Suite  3,  Memphis,  Tennessee  38131- 

0301 
Administrative  Offices,  Metropolitan 

Knoxville  Airport  Authority,  McGhee 

Tyson  Airport,  Alcoa,  Tennessee  37701. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  avOMMTION 
CONTACT. 

Issued  in  Memphis,  Tennessee,  July  22, 
1996. 

UVaneF.laid, 

Manager,  Memphis  Airports  District  Office. 
IFK  Doc  96-19231  Filed  7-26-96: 8:45  ami 


[Summary  NMloa  Na  P6-W-4q 

Pattthma  for  Exarriptlon;  Summary  of 
PaUtfcma  Racaivad;  DIspoaittons  of 
Petttiona  laauad 

AOaiCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pureuant  to  FAA's  nilemaking 
provisions  governing  the  application, 
proce.ssing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
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participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubUcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received  . 
on  or  before  August  15. 1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW„ 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.fea.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Buildmg  (FOB  lOA), 
800  Independence  Avenue.  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

fOfl  FUnntER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591: 
telephone  (202)  267-7470. 

Tnis  notice  is  published  piu'suant  to 
paragraphs  (c),  (e),  and  (g)  of  S 11-27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D,(l,  on  July  22, 
1996. 

Donald  P.  Byraa, 
Assistant  Chief  Counsel  for  Regulations. 

PedtioDS  for  Exemption 

Docket  No:  28607. 

Petitioner:  Sphere  One  International, 
Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
91.119,  91.126.  91.127.  91.133.  and 
91.319(a)(2) 

Description  of  Belief  Sought:  To 
permit  Sphere  One  International,  Inc..  to 
fly  a  newly  manufactured  airship  in 
designated  airapace.  including  restricted 
and  prohibited  areas,  in  conjunction 
with,  end  during,  the  1996  Olympic 
Games. 

Docket  No:  28609. 

Petitioner  Reeve  Aleutian  Airways, 
Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
121.380(a)(2)(ii)  and  (b)  (1)  and  (2) 

Description  of  Belief  Sought  To 
permit  Raeve  Aleutian  Airways,  Inc.,  to 
operate  its  fleet  of  Lockheed  L-188C 
Elactra  aircraft  under  part  121,  using 
.Aeroproducts  turbo-propellers,  Model 


A6641FN-606.  vrithout  keeping  a  record 
of  the  total  time  in  service  of  each 
propeller. 

Dlapoaitians  of  Petitioiia 

Docket  No.:  23B09. 

Petitioner:  The  Uninsured  Relative 
Workshop.  

Sections  of  the  FAB  Affected:  14  CFR 
105.43(a). 

Description  of  Belief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4943.  as  amended,  which  permits  The 
Uninsured  Relative  Workshop  (TURW) 
to  allow  its  employees,  representatives, 
and  other  volunteer  experimental 
parachute  test  jumpera  under  its 
direction  and  control  to  make  tandem 

C chute  jumps  while  wearing  a  dual- 
ess,  dual-parachute  pack  having  al 
least  one  main  parachute  and  one 
approved  auxiliary  parachute  packed  in 
accordance  with  S  10S.43(a).  It  also 
permits  pilots  in  command  of  aircraft 
involved  in  these  operations  to  allow 
such  persons  to  make  these  parachute 
jumps.  The  amendment  removes  Strong 
Enterprises,  which  has  applied  for  a 
separate  exemption,  as  a  co-petitioner 
with  TURW  in  the  original  exemption 
and  subsequent  extensions. 

GRANT,  June  28, 1996,  Exemption  No. 
4943F 

Docket  No.:  26582. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
61.3  (a)  and  (c),  63.3  (a),  and  121.383  (a) 

(2). 

Description  of  Belief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5487,  as  amended,  which  permits  an  air 
carrier  to  issue  written  confirmation  of 
an  FAA-issued  crewmember  certificate 
to  a  flight  crew  member  employed  by 
that  air  carrier  based  upon  infonnation 
in  the  air  carrier's  approved  record 
system. 

GRANT,  June  14, 1996,  Exemption  No. 
5487B 

Docket  No.:  26962. 

Petitioner  Mr.  Charles  D.  Segara. 

SecUons  of  the  FAB  Affected:  14  CFR 
121.383  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Segara  to  act 
as  a  pilot  in  operations  conducted  under 
part  121  after  reaching  his  60th 
birthday. 

IXNIAL,  June  20.  1996,  Exemption  No. 
64e6 

Docket  No:  28422. 

Petitioner  Broward  County,  Florida. 
Public  Works  Department,  Mosquito  • 
Control  Section.  

Sections  of  the  FAB  Affected:  14  CFR 
137.53  (c)  (2). 


Description  of  Relief  Sought/ 
Disposition:  To  pennit  pilots  employed 
by  the  petitioner  to  conduct  aerial 
applications  of  insecticide  materials 
over  congested  areas  from  a  Beechcraft 
C4SH  Aircraft  (Registration  No. 
N850BD,  Serial  No.  11844)  that  is  not 
equipped  with  a  device  capable  of 
jettisoning  at  least  one-half  of  the 
aircraft's  maximum  authorized  load  of 
agricultural  materials  within  45 
seconds. 

GRANT,  June  26, 1996,  Exemption  No. 
6470 

Docket  M)..- 28479. 

Petitioner:  Strong  Enterpriaes.      

Sections  of  the  FAB  Affected:  14  CFR 
105.43  (a). 

Description  of  Belief  Sought/ 
Disposition:  To  permit  employees  of 
Strong  Enterprises,  certified  tandem 
instructors,  and  consenting  adult 
membera  of  the  pubUc  to  make  tandem 
parachute  jumps  while  wearing  a  dual- 
harness,  dual-parachute  pack  having  at 
least  one  main  parachute  and  one 
approved  auxiliary  parachute  packed  in 
accordance  with  $  105.43  (a),  and  to 
permit  pilots  in  command  of  aircraft 
involved  in  these  operations  to  all  such 
persons  to  make  these  parachute  jumps. 

GBANT,  June  38, 1996,  Exemption  No. 
6474 

Docket  No.:  28513. 

Petitioner  Evergreen  HeUcoptera  of 
Alaska,  Inc.  

Sections  of  the  FAB  Affected:  14  OR 
135.153  (a)  and  135.180  (a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Evergreen 
Helicopters  of  Alaska,  Inc.,  to  operate 
five  CASA  C-212-200-CC  aircraft, 
without  the  aircraft  being  equipped  with 
an  approved  traffic  alert  and  collision 
avoidance  system  (TC^S). 

PARTIAL  GRANT,  June  25.  1996, 
Exemption  No.  6467 

Docket  No.:  28520. 

Petitioner  PJtN  flight  and  Charter. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143  (c)  (2) 

Description  of  Belief  Sought/ 
Disposition:To  permit  PAN  flight  and 
Charter  to  operate  its  aircraft 
(Registration  No.  N4921I.  Serial  No. 
28R-30642)  without  a  TSO-C112  (Mode 
S)  transponder  installed. 

GBANT.  May  31, 1996,  Exemption  No. 
6448 

Docket  No:  28529. 

Petitioner  Atlantic  Aero,  Inc.       

Sections  of  the  FAB  Affected:  14  CFR 
135.143(c) 

Deacription  of  Belief  Sought/ 
Disposition:  To  permit  Atlantic  Aero, 
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Inc.  to  operate  its  aircraft  without  TSO- 
C112  (Mode  S)  tiaiuponders  installed. 

'  GRANT.  June  7, 1996,  Exemption  No. 
6159 

Docket  No.:  28S44. 

Petitioner:  Laariet  Incorporated. 

Sections  of  the  FAB  Affected:  I*  CFR 
25.783(h). 

Description  of  Relief  Sou^O/ 
Disposition:  To  allow  Lear)et 
Incorporated  exemption  from  the 
passenger  entry  door  emergency  exit 
requirements  of  §  25.783(h)  far  the  Lear 
45  airplane. 

PARTIAL  GRANT,  June  26. 1996, 
Exemption  No.  6468 

Docket  No.:  28553. 
Petitioner:  Air  North. 
Sections  of  the  FAR  Affected:  14  CFR 
129.18. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  operation  of 
either  a  Hawlter  HS748  or  a  Fokker  F- 
27  airplane  between  Yukon,  Canada, 
and  Alaslia  without  an  approved  tralBc 
alert  and  collisioo  avoidance  system 
(TCAS)  installed. 

■DENIAL,  June  3. 1996.  Exemption  No. 
6153 

Docket  No.:  29555 

Petitioner:  Samoa  Air  and  Polynesian 
Limited. 

Sections  of  the  FAR  Affected:  14  CFR 
129.18(b)  and  135.180. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioners  to 
operate  aircraft  without  approved  traffic 
collision  and  avoidance  systems  (TCAS) 
installed. 

DENIAL,  June  3, 1996,  Exemption  No. 
6456 

Docket  No.:  2i562. 

Petitioner:  East  Hampton  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  East  Hampton 
Airlines  to  operate  its  Piper  PA31-350 
(Registration  No.  N41081,  Serial  No.  31- 
8352008)  without  a  TSO-C112  (Mode  S) 
transponder  installed. 

GRANT.  June  26. 1996.  Exemption  No. 
6469 

Docket  No.:  20597. 

Petitioner:  U.S.  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  U.S.  Helicopters. 
Inc.  to  operate  certain  aircraft  without 
a  TSO-C112  (Mode  S)  transponder 
installed. 


GRANT.  June  3. 1996.  Exemption  No. 
6452 

Docket  No.:  2aseO. 

Petitioner.  Skull  Craek  Air  Service. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Skull  Craek  Air 
Service  to  operate  a  Maule  M-S-235C 
aircraft  (Registration  No.  N5643N,  Serial 
No.  A7361C)  without  a  TSO-C112 
(Mode  S)  transponder  installed. 

GRANT.  June  20. 1996.  Exemption  No. 
6465 

Docket  No.:  28579. 

Petitioner:  Mr.  Roiwrt  W.  Povrelson. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Powelson  to 
act  as  a  pilot  in  operations  conducted 
under  pert  121  after  reaching  his  60th 
birthday. 

DENIAL  June  20, 1996,  Exemption  No. 
6464 

IFR  Doc  96-19106  Filad  7-26-96:  8:45  am) 
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(Sumimry  None*  Na  PE-M-Ml 

PMttfcMi  lor  ExamiMlon;  Summary  of 
PMtttons  Raoalvwl;  OiapoiWans  of 
PaUtktna  laatMd 

AOBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMRY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  ht>m  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Conunents  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  19, 1996. 
AOOflESSGft:  Send  conunents  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Adininistratioa.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 


200),  Petition  tVicket  No. 

Independence  Avenue.  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
.filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
8(K)  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

KM  FURTHER  WFOntATKlN  CONTACT: 
Mr.  O.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Imiad  In  Washington.  D.C  on  )uly  23, 
1996. 

DanaU  P.  Bjrna, 
Assntonl  Chief  Counsel  for  RegttlaOoas. 

Pelitiaiu  far  Exemption 

Docket  No.:  28196. 

Petitioner:  Travis  County,  TX. 

Sections  of  the  FAR  Affected:  49 
U.S.C.  subtitle  VD,  part  A,  chapter  411; 
chapter  417,  §841701,  41702,  41708, 
41709,  41711,  and  41738;  chapter  447, 
$§44701,  44702,  44704.  44705.  44709. 
44711,  44713,  44717,  and  44722; 
chapter  451;  chapter  463,  §§  46301, 
46304,  46306,  and  46310:  and  sections 
of  14  CFR  parts  91  and  135. 

Description  of  Relief  Sought:  To  allow 
Travis  County,  its  aircraft,  and  its  pilots 
to  perform  certain  services  as  public 
aircraft  under  the  operations  and 
maintenance  standards  developed  by 
Travis  County.  This  is  a  petition  for 
reconsideration  of  a  previous  denial, 
published  on  April  19, 1995,  in  the 
Federal  Register  (60  FR  19620). 

Docket  No.:  2BSS9. 

Petitioner:  Collins  Ommercial 
Avionics. 

Sections  of  the  FAR  Affected:  14  CFR 
21.327(a). 

Description  of  Relief  Sought:  To 
permit  Collins  Commercial  Avionics  to 
use  a  printout  from  its  Order 
Management  System  (OMS)  for  a  Class 
n  product,  insteed  of  the  Application  for 
Export  Certificate  of  Airworthiness 
(FAA  Form  8130-1),  even  though  th« 
manufacturer  does  not  hold  a 
production  certificate. 

Diapoaitkuu  of  Petitioiis 

Docket  Ato.:  581. 
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Petitioner.  Department  of  the  Air 
Force. 

Sections  of  the  FAR  Affected:  14  CFR 
91.159. 

Description  of  Relief  Sought/ 
Disposition:  To  rescind  Exemption  Nos. 
48  and  132,  as  amended.  The  petitioner 
states  that  these  exemptions  now 
provide  imnecessary  duplication  in 
light  of  the  granting  of  Exemption  No. 
5118.  May  16, 1996.  which  addresses 
the  same  relief. 

TERMINATED,  May  16,  1996, 
Exemption  No.  132F 

Dbctef  No.:  28561. 

Petitioner:  Scenic  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Scenic  Airlines. 
Inc.  to  operate  certain  aircraft  under 
part  135  without  a  TSO-C112  (Modes  S) 
transponder  instiled. 

GRANT,  June  21, 1996,  Exemption  No. 
6471 

Docket  No.:  26574. 

Petitioner:  Federal  Express 
Corporation.  ■ 

Sections  oftiie  FAR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Federal 
Express  Corporation  (FedEx)  to 
substitute  a  qualified  and  authorized 
check  airman  in  place  of  an  FAA 
inspector  to  observe  a  qualifying  pilot  in 
command  (PIC)  while  that  PIC  is 
performing  prescribed  duties  during  at 
least  one  fiigbt  that  includes  a  takeoff 
and  a  landing  when  completing  initial 
or  upgrade  training  as  specified  in 
§  121.424.  This  substitution  would 
occur  only  at  the  discretion  of  the 
certificate  holder  and  only  when  an 
FAA  inspector  is  not  immediately 
available,  subject  to  certain  conditions 
and  limitations. 

PARTIAL  GRANT,  June  27,  1996, 
Exemption  No.  6473 
IFR  Doc  96-19220  Filed  7-26-96;  8:45  ami 
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Executive  Committee  of  tlie  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AOENCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTK3N:  Notice  of  meeting.  « 

StiMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 


DATES:  The  meeting  will  be  held  on 
August  14, 1996.  at  10  a.m.  Arrange  for 
oral  presentations  by  August  S.  1996. 
AOOneSSES:  The  meeting  will  be  held  at 
the  Regional  Airline  Association,  1200 
19th  Street.  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miss  Jean  Casciano,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
telephone  (202)  267-9683:  fax  (202) 
267-5075. 

SUPPI.EMB«rARY  INFOflMATKm:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  August  14, 
1996.  at  the  Regional  Airline 
Association,  1200  19th  Street.  NW.. 
Washington.  DC.  10  a.m.  The  agenda 
will  include: 

•  Concept  briefing  by  the  Digital 
Information  Worldng  Group  On  a 
proposed  electronic  signature  notice  of 
proposed  rulemaking  (NPRM). 

•  Discussion  of  the  relationship 
between  ARAC  and  working  group 
records  and  Freedom  of  Information  Act 
and  Federal  Advisory  Committee  Act  . 
requirements. 

•  Discussion  ofa  proposed  task 
concerning  overflights  of  national  parks. 

•  Briefing  by  Transport  Canada  on  its 
harmonization  efforts. 

•  1997  Executive  Committee  meeting 
schedule. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  August  5. 1996.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting. 

A  copy  of  the  proposed  NPRM  that 
will  be  the  subject  of  the  Digital 
Information  Working  Croup's  concept 
briefing  may  be  obtained  by  contacting 
the  individual  listed  under  the  heading 
FOR  FURTHER  INFORMATION  CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC  on  )uly  22, 
1996. 

Outs  A.  ChriMie. 

Executive  Director.  Aviation  Rulennking 
Atlvisory  Committee. 

IFR  Dcx:.  96-19224  Filed  7-26-96;  8:45  ami 
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RTCA,  Inc.; 
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AeraaaaHcal  Spactnm  Ptanniiig  lanm 

Pursuant  to  saotion  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  a  Special  ConuniUBe 
185  meeting  to  be  held  on  August  12- 
13, 1996.  starting  at  9:00  ajn.  The 
meeUng  will  be  held  at  RTCA,  1140 
Connecticut  Avenue,  N.W..  Washington, 
DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Administrative  Remarks;  (2)  General 
Introductions;  (3)  Review  and  Approval 
of  the  Agenda;  (4)  Review  and  Approval 
of  the  Summary  of  the  Previous 
Meeting;  (5)  Review  Draft  Version  10  of 
Special  Committee  185  Report;  (6) 
Consider/Approve  Version  10  with 
Corrections  for  Distribution  for  Ballot; 
(7)  Other  Business;  (8)  Date  and  Place  of 
Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
N.W..  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
933-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Waihioglon,  DC,  on  (uly  22. 
1996. 

lanica  L.  Peters. 
Designated  Official. 

(FR  Doc.  96-19106  Filed  7-26-96: 8:45  am) 
aK.uMa  ooec  t»m-n-m 

RTCA,  Inc.,  Special  Commtttae  172; 
Future  Air-Ground  Comnnunications  in 
the  VHF  Aeronautical  Band  (118-137 
MHz) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
172  meeting  to  be  held  August  14-16, 
1996,  starting  at  9:00  a.m.  on  August  14. 
The  meeting  will  be  held  at  RTCA,  1140 
Connecticut  Avenue,  N.W.,  Suite  lOZO. 
Washington.  DC.  20036. 

The  agenda  will  be  as  follows: 
Wednesday.  August  14:  (1)  Plenary 
Convenes  ot  9:00  a  jn.  lor  30  minutes: 
(Z)  Introductory  Remarks;  (3)  Review 
and  Approval  of  the  Agenda;  (4) 
Working  Group  (WG)-Z.  VHF  Data 
Radio  Signal-in-Space  MASPS.  Report 
on  ICAO  AMCP  Activity  and  Continue 
Refinement  of  Upper  Layers.  Thursday, 
August  15:  (5)  WG-2  Continues;  (6) 
WG-3.  Review  of  Activities  in  VHF 
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Digital  Radio  MOPS  Document 
Activities.  Friday,  August  16:  (7) 
Plenary  Reconvenes  at  9:00  a.m.:  (8) 
Review  and  Approve  kfbnutes  of  the 
Previous  Meeting;  (9)  Reports  From 
WC's  2  &  3  Activities;  (10)  Reports  on 
CSMA  Validation  and  FAA  Vocoder 
Activity;  (11)  Report  on  Brazilian  VDL 
Activities — ^Teclelcom;  (12)  Review 
Issues  List  and  Address  Future  Work; 
(13)  Other  Business:  (14)  Date  and  Place 
of  Next  Meeting. 

Attendance  is  open  to  the  interasted 
public  but  limited  to  space  availability. 
With  the  approval  of  the  cfaainnan, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wiaUng  to  present  statements  or  obtain 
infannaUon  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-4434  ({ax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  July  23. 
1996. 
)aBk»L.rMm. 

Daignated  Official. 

IFR  Doc.  96-19227  Filed  7-28-96:  8:46  ami 


None*  Of  mtMit  To  Rule  on  AppHcMtan 
To  knpoM  and  Use  the  Revenue  From 
e  PeeewBir  FecHtty  Chwge  (PFC)  X 
tJbmtf  County  Alipoft,  Albeny.  New 
York 

AOaiCT:  Federal  Aviatian 
AdministraUoo  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  propoeas  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Albany  Courrty 
Airport  under  the  provisions  of  the 
Aviation  Safely  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  28,  1996. 
AOORESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  lripli(Aite  to  the  FAA  at  the  following 
address:  Mr.  Philip  Brito,  Manager  New 
York  Airports  District  Office.  600  Old 
Country  Road.  Suite  446,  Garden  City, 
New  York  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John  C 
Egan.  Chief  Executive  Officer  of  the 


Albany  County  Airport  Authority,  at  the 
following  addiesK  Albany  County 
Airport.  ARFF  Suiiding.  2nd  Floor. 
Albany.  New  York  12211. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Albany  under  section  158.23  of  Part 
158. 

FOR  FURTHER  MPOMMTION  CONTACT:  . 
Mr.  Philip  Brito,  Manger  of  the  New 
York  Airports  District  Office.  600  Old 
Country  Road,  Suite  446,  Garden  City, 
New  York  11530,  Tel.  (516)  227-3803. 
The  application  may  be  revie%v«d  in 
person  at  this  same  location. 

suma0«rARV  mformatmn:  The  faa 
propoaea  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Albany  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Oninibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  24, 1996.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  County  of  Albany  %vas 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  28. 
1996. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  pmposed  PFC:  $3.00. 

Proposed  charge  effective  date:  March 
1.1994. 

Proposed  charge  expiration  date: 
December  31,  2022. 

Total  estimated  PFC  revenue: 
S116.894.125. 

Brief  description  of  proposed  projects: 
— Termiiul  Building  Renovation  and 

Expansion 
— Rimway  and  Taxiway  Improvements 
— Flood  Management  Improvements 
—Air  Traffic  Control  Tower 
— Environmental  Remediation 
— New  Interior  Roadways 
— Airport  Studies 
— Airport  Equipment 
— New  Storage  Building 
— ^Terminal- Ramp 
— Passenger  Lift  Device 
— Glycol  Collection  System 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  form  1800-31. 

Any  person  nuy  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 


MFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitigerald  Federal  Building.  John  F. 
Kennedy  IntematiDnal  Airport.  Jamaica. 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Albany 
County  Airport 

iHued  in  Jamaica.  New  York  stale  on  July 
21, 1996. 
WiUUmDaGrut 

Acting  Manager,  Airports  Divigion,  Bottem 
Region. 

IFR  Doc  96-19223  Filed  7-26-96:  8:4S  ami 
aaxMQ  coae  «i*-n-M 


Nodoe  of  intnt  To  Rule  on  AppHcation 
To  hnpoee  and  Uee  the  Revenue  From 
e  Paeeenger  ftcBtty  Ctwrge  (PFC)  at 
Altoon^awr  County  Aitport,  ANoona, 
PA 

AOBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY;  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Altoona-Blair 
County  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capedly 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

MTES:  Comments  must  be  received  on 
or  before  August  28, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Harrisburg  Airports  District 
Office,  3911  Hartzdale  Dr..  suite  1,  - 
Camp  Hi  11.  PA  17011. 

In  addition,  one  copy  of  any' 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  lo  Ms.  Martha  A. 
Disney,  Airport  Manager  lor  the  Blair 
County  Airport  Authority  at  the 
following  address:  Altoona-Blair 
County,  2  Airport  Drive,  Martinsburg. 
PA  16662. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Blair  County 
Airport  Authority  under  section  158.23 
of  Part  1J8. 

FOR  FURTHER  INFORMATKIN  CONTACT:  L.W. 
Walsh,  Manager  Harrisburg  Airports 
District  Office.  3911  Hartzdale  Dr.,  suite. 
Camp  Hill.  PA  17011.  717-782-4548. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
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ftuin  rMnirnirr  wtormation:  The  faa 

propoaes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Altoona-Blair  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Exjransion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
On  July  19. 1996  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Blair  Coimty  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application.  In  whole  or 
in  part,  no  later  than  October  17, 1996. 
The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
January  1, 1997. 

Proposed  charge  expiration  date: 
December  1,2001. 

Total  estimated  PFC  revenue: 
$173,598. 

Brief  description  of  proposed 
proiect(s): 
— ^Acquire  land  for  Runway  Protection 

Zone  (Use  only) 
—Conduct  Environmental  Assessment 
lor  extension  of  runway  12/30  (use 
only) 
— ^Design  extension  of  Rimway  12/30 
— Construct  deicing  pad  (Impose  only) 
— O)nstruction  of  Snow  equipment 

storage  building 
— Improve  airport  roadways  and  parking 
— Signage  update 
—Terminal  Building  Expansion 
— ^Install  Runway  High  Intensity  Lights 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building,  JFK 
International  Airport,  Jamaica,  N.Y. 
11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  do<niments  germane  to  the 
application  in  person  at  the  Blair 
County  Airport  Authority. 

Issued  in  Jamaica,  NY  on  July  22. 1986. 
WUIiam  DBgraaK. 

Acting  Manager,  Airports  Division,  Eastern 
Region. 

IFR  Doc.  96-19222  Filed  7-26-96;  8:45  am) 
aiLUNO  coei  «i«-ts-M 


Notice  Of  mtant  To  Rule  on  ApiiiksaUon 
to  Impoee  a  Paiaenger  FadMty  Ctwrge 
(PFC)  at  Cherry  Capital  Aiipoft, 
Traverse,  City,  M 

AOBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Cherry 
Capital  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CTR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  28, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  tripBcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road.  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  F/VA  must 
be  mailed  or  delivered  to  Mr.  Stephen 
R.  Cassens.  Director  of  the  Cierry 
Capital  Airport,  at  the  following 
address:  Northwestern  RsgionaT  Airport 
Commission,  1330  Airport  Access  Roed, 
Traverse  CSty.  MI  49686. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
Northwestern  Regional  Airport 
Commission  under  Section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jon  Gilbert,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (313)-487- 
7281).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Cherry  Capital  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Opacity  Expanjsion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFK  Part  15. 

On  |uly  8. 1996,  the  FAA  determined 
that  the  application  to  impose  a  PFC 
submitted  by  Northwestern  Regional 
Airport  Commission  was  substantially 
complete  within  the  requirements  of 
Section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 


application,  in  whole  or  in  part,  no  later 
than  October  9, 1996. 

The  following  is  a  brief  overview  of 
the  application. 

IVC  Application  No.:  96-01-1-00- 
TVC 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1, 1997. 

Proposed  charge  expiration  date: 
December  31,  2016. 

Total  estimated  PFC  revenue: 
$14,846,381.00. 

Brief  description  of  proposed 
projectis):  Construction  of  now  airline 
terminal  building. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operatore. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTNB4 
INFORMATION  CONTACT. 

In  addition,  any  peraon  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the 
Northwestern  Regional  Airport 
Commission. 

lamed  in  Oes  Plaines,  Illinois,  oo  July  22, 
1996. 

Benito  OcLeoa, 

Manager,  Planning/Programming  Branch, 
Airports  Division.  Great  Lakes  Reffon. 
IFR  Doc.  96-19228  Filed  7-26-^96:  B:4S  ami 
■uMj  ooec  «W-U-M 


Notice  of  Intent  To  Rule  on  AppUeatlon 
To  Impoee  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Qrand  Forks  International  Airport, 
Grand  Forks,  NO 

AOatCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application.  

summary:  The  FAA  proposes  to  rule  and 
invites  public  commonl  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  al  Grand  Forks 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L, 
101-.')08)  and  Part  158  of  the  Federal 
Aviation  Regulations.  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  28, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  lo  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Bismarck  Airports 
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District  OfBce,  2000  Uoivsrsily  Drive, 
Bismarck.  North  Dalcota  58504.  In 
addition,  one  cop;  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Ms.  Mary  Jo  Crystal. 
Director  of  Finance  and  Adrninistratlon, 
of  the  Grand  Forks  Regional  Airport 
Authority  at  the  following  address: 
Grands  Forks  International  Airport, 
2787  Airport  Drive,  Grand  Forks,  North 
Dakota  58203. 

Air  carriers  and  foreign  air  cairieis 
may  submit  copies  of  written  comments 
previously  provided  to  the  Grand  Forks 
Regional  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHBI  WTOWMAHOH  CONTACT: 
Ms.  Irene  R.  Porter,  Manager,  Bismarck 
Airports  District  Office,  2000  University 
Drive,  Bismarck,  North  Dakota  58504, 
(701)  250-4385.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUCPLafENTARY  MFOIMATION:  The  FAA 
'proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  &om  a  PFC  at 
Grand  Forks  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  28, 1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Grand  Forks  Regional 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
S  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  28, 1996. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number.  96-03-C- 
00-GFK. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
February  1. 1997. 

Proposed  charge  expiration  date:  May 
31, 1997. 

Total  estimated  PFC  revenue: 
S86,463.00. 

Brief  description  of  proposed 
projectlsh  Extension,  of  Ramp  A. 

Class  or  classes  of  air  earners  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Operators 
providing  unscheduled  passenger/ 
charter  services;  operating  aircraft  with 
a  passenger  capacity  of  30  seats  or  less; 
and  having  enplanements  of  less  than 
1%  of  the  Airport's  aimual 
enplanements. 

Any  person  may  inspect  the 
applicirtlan  in  person  at  the  FAA  office 


listed  above  under  POn  FUfnttElf 
INFOMMTION  CONTACT. 

bi  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Grand  Forks 
Riagional  Airport  Authority  offices  at  the 
Grand  Forks  International  Airport. 

Issued  io  Dm  PUines,  Illinois  on  July  22, 
1996. 

Benito  Ds  Laoii. 

Manager,  Planning  and  Progpunming  Branch. 
Airports  Division,  Gnat  Lakes  Region. 
IFR  Doc  86-19229  Filed  7-26-86:  8:45  ami 
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None*  of  bMam  To  Rut*  on  Application 
To  tiaa  tiM  Ravanue  From  a  Paaaangar 
FacWty  Ctiarga  (PfC)  at  Rano/Talioa 
Intamatlonal  Ahport,  Rano,  Navada 

aqbry:  Federal  Aviation 
Administration  (FAA).  DOT.        . 
ACTION:  Notice  of  intant  of  rule  on 
application. 


kllY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  use  revenue  hxim  a  PFC 
at  Reno/Tahoe  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  and  14  CFR  Part  158. 
DATES:  Comments  must  be  received  on 
or  before  August  28, 1996. 

ADONESSEB:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division.  P.O.  Box 
920O7,  Worldway  Postal  Center,  Los 
Angeles,  CA  00009  or  San  Francisco 
Airports  District  OfBce,  831  Mitten 
Road,  Room  210,  BurUngton,  CA  94010- 
1303.  In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert 
White,  Executive  Director,  Airport 
Authority  of  Washoe  County  at  the 
following  address:  Airport  Authority  of 
Washoe  County.  2001  East  Plumb  Lane. 
Reno,  NV  89502. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  city  of 
Modesto  under  §  158.23  of  Part  158. 
ton  FURTXER  INFOfaiATXlN  CONTACT:  Mr. 
Joseph  R.  Rodriguez.  Supervisor, 
Planning  and  Programming  Section, 
Airports  District  Office,  831  Mitten 
Road  210,  Burlingame,  CA.  94010-1303, 
Telephone:  (415)  876-2805.  The 
applicdtion  may  be  reviewed  in  person 
at  this  same  location. 


iTWN:  The  FAA 
propose*  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Reno/Tahoe 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1090  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158), 

On  July  17, 1996,  the  FAA  determined 
that  the  application  to  use  the  revenue 
from  a  PFC  submitted  by  the  Airport 
Authority  of  Washoe  County  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  October  16, 1996. 

The  following  is  a  brief  overview  of 
the  use  application  number  AWP-96- 
02-U-OO-RNO. 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1, 1994. 

Proposed  charge  expiration  date: 
April  30, 1999. 

Total  estimated  PFC  revenue  to  be 
used  on  this  use  project:  $4,200,000.00. 

Brief  description  of  the  use  projects: 
Snow  Removal  Equipment,  Taxiway  B 
South  Extension,  and  Perimeter  Road 
Extension. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

This  project  was  previously  approved 
as  an  impose  only  project  contained 
within  an  overall  PFC  package,  which 
was  approved  on  October  29, 1993.  Any 
person  may  inspect  the  application  in 
person  at  the  FAA  office  listed  above 
under  FOR  FURTHBI  mFORMATtON 
CONTACT  and  at  the  FAA  Regional 
Airports  Division  located  at:  15000 
Aviation  Blvd.,  Lawndale,  CA  90261.  In 
addition,  any  person  may.  upon  request, 
inspect  the  application,  notice  and  other 
documents  germane  to  the  application 
in  person  at  the  Airport  Authority  of 
Washoe  County,  Reno,  Nevada. 

Issued  in  Hawthorne,  California,  on  July 
17. 1996. 

ElkwDrili  L.  duo. 

Acting.  Manager,  Airports  Division.  Western- 
Pacific  Region. 
IFR  Doc  96-19232  Filwl  7-2»-96;  S:4S  am) 
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Fadafal  Hlglniiay  Administration 

IntaMgant  Tranaportallon  Soclaly  of 
Amafjcaj  Pubflc  Maating 

AOENCV:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnON:  Notice  of  public  meeting. 


:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  wall 
hold  a  meeting  of  its  Board  of  Directors 
on  August  1.  1996.  The  session  begins 
with  an  Administrative  Business  session 
(non-Federal  Board  members  only)  from 
8:30  a.m.— 9:30  a.m.  The  General 
Program  Session  is  as  follows:  (1) 
Review  of  ITS  America  Antitrust  Policy 
and  Conflict  of  Interest  Statements:  (2) 
Review  and  Approval  of  Previous 
Meeting's  Minutes:  (3)  Federal  Reports 
(including  by  the  U.S.  Deputy  Secretary 
of  Transportation  Mortimer  Downey); 
(4)  Coordinating  Council  Report;  (5) 
State  Chapters  Council  Report;  (6) 
Update  on  National  Investment  and 
Market  Analysis;  (7)  Dedicated  Short 
Range  Communications  (DSRC)  Status 
Report;  (8)  Board  Retreat  Report-out;  (9) 
South  American  Trade  Mission  Report; 
(10)  Third  ITS  World  Congress  and 
Annual  Meeting  Report;  (11)  Report 
From  Japan;  (12)  Other  Pro-am 
Business;  and  (13)  Adjournment  until 
Board  of  Directors  Meeting  in 
conjunction  with  the  Third  ITS  World 
Congress  at  the  Orlando  Convention 
Center.  Orlando,  Florida. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Conmiittee  Act 
(FACA)  5  use  app.  2,  when  it  provides 
advice  or  recommendations  to  DOT 
officials  on  ITS  policies  and  programs. 
(56  FR  9400.  March  6.  1991). 
DATES:  Board  of  Directors  of  ITS 
AMERICA  will  meet  on  August  1  from 
7:45  a.m.  to  12:15  p.m. 
AOORESSES:  Silver  Lake  Village,  Upper 
Deer  Valley.  Park  City,  Utah;  Phone: 
800/453-3833;  Fax  801/649-4040. 
FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue  SW. 
Suite  800,  Washington,  DC.  20024. 
Persons  needing  further  information  or 
who  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faunteroy  at 
ITS  /AMERICA  by  telephone  at  (202) 
484-4130  or  by  FAX  at  (202)  484-3483. 
The  DOT  contact  is  Mary  C  Pigott, 


FHWA.  HVH-1,  Washington,  DC 
20590,  (202)  366-9230.  Office  hours  are 
from  8:30  a.m.  to  S  p.m.,  e.t.,  Monday 
through  Friday,  except  br  legal 
holidays. 

(23  U.S.C  315;  49  CFR  1.48) 

Issued  on:  July  12. 1996. 
feStryLbMey, 

Deputy  Director,  ITS  joint  Program  Office. 
IFR  Doc  96-19210  Filed  7-26-96;  8:45  am] 


hiMligant  TranaportaUon  Society  of 
Amartca;  Public  MaeUng 

AOSKY:  Federal  Highway 
Administration  (FHWA).  DOT. 
AC1KM:  Notice  of  public  meeting. 

SUtMARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  on  July  24, 1996.  The  session 
expected  to  focus  on:  (1)  Federal 
Reports  (by  the  Modal  Administrations; 
(2)  ITS  AMERICA  President's  Report:  (3) 
CVO  Guiding  Principles;  (4)  Dedicated 
Short  Range  Communications  Standards 
(DSRC)  Update;  (5)  International  Report; 
(6)  Emergency  Management  Services 
Task  Force  Report;  (7)  Adoption  of 
National  ITS  Architecture;  (8)  Sunsel- 
Sumise  Task  Force;  (9)  ATMS  Research 
&  Technology  Advisory  Group 
Recommendation  Round-  Two:  (10) 
ATIS  Interoperabity  Summit 
Recommendations;  (11)  Automated 
Highway  System  (AHS)  Update  & 
NAHS/ITS  America  Coordination  Plan; 

(12)  Performance  Measures  Report;  and 

(13)  American  Meteorological 
Association. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA),  5  use  app.  2,  when  it  provides 
advice  or  recommendations  to  DOT 
officials  on  ITS  policies  and  programs. 
(56  FR  9400,  Marcli  6, 1991). 
DATES:  The  Coordinating  Council  of  ITS 
AMERICA  will  meet  on  July  24,  1996, 
from  10:30  a.m.  to  1:00  p.m.  (Eastern 
Standard  time). 

AOORESSes:  Snowbird  Resort,  Snowbird 
Conference  Center  at  Cliff  Lodge,  Little 
Cottonwood  Canyon,  Utah.  Phone:  (801) 
742-2222;  Fax:  (801)  742-3344. 
FOR  FURTHER  MFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 


AMERICA,  400  Virginia  Avenue,  SW., 
Suite  800,  Washington.  D.C.  20024. 
Persons  needing  further  informatioo  or 
to  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faunteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-4130,  or  by  FAX  at  (202)  484-3483. 
The  DOT  contact  is  Mary  Pigott,  FHWA, 
HVH-1,  Washington,  D.C  20590,  (202) 
366-9230.  Office  hours  are  from  8:30 
a.m.  to  5:00  p.m.,  e.t,  Monday  through 
Friday,  except  br  legal  holidays. 
(23  U.S.C  315;  49  CFR  1.48) 

tmied  on:  July  12, 1996. 
frffayUHlley, 

Deputy  Director,  ITS  joint  Progmm  Office. 
(FR  Doc  96-19211  Filed  7-26-96: 8:45  ami 


Natkxwl  Highway  Traffic  SaMy 
Administration 


[DoekM  No.  86-077;  Nollaa  1] 


NoUcaolRacalplof 
Decision  That 
Bantlay  BrooUanda 
AreEHglblefor 


for 
1993 
Cars 


AOBICY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTK3N:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993 
Bentley  Brooklands  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1993  Bentley 
Brooklands  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  It  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufocturer  as  complying  with  the 
safely  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  August  28, 1996. 
AOdhESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109.  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St.. 
SW.,  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  VrORMATKM  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (Z02-366- 
5306). 


39908 


Fedwl  RagfatBT  /  Vol.  61.  No.  146  /  Monday.  July  29.  1996  /  NoBcag 


SUFPLaeCTAIIY  infommtion: 
Badtgrouiid 

Under  49  U.S.C.  30141(s)(l)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  VeUcle 
SalMy  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufoctured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
bia  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  S93.7.  NHTSA 
publishes  notice  in  the  Federal  Regiater 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 


Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("Wallace")  (Registered  Importer  90- 
005)  has  petitioned  NHTSA  to  decide 
whether  1993  Bentley  Brooklands 
passenger  cars  are  eligible  for 
importation  into  the  United  Stales.  The 
vehicle  which  Wallace  believes  is 
substantially  similar  is  the  1993  Bentley 
Brooklands  that  was  manufactured  for 
importation  into,  and  sale  in.  the  United 
States  and  certified  by  its  manufacturer, 
Rolls-Royce  Motors,  Ltd.,  as  conforming 
to  all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certined  1993 
Bentley  Brooklands  to  its  U.S.  carti^jd 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respe(;t 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Wallace  submitted  information  with 
its  petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1993  Bentley 
Brooklands,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 


capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1993  Bentley 
Brooklands  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standard  Nos.  101 
Contzols  and  Displays,  102 
Transmission  Shift  Lever  Sequence 
'   '   ',  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  115 
Vehicle  Identiflcation  Number,  116 
Brake  Fluid.  118  Power  Window 
Systems,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restmints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Itoor  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  214  Side  Impact 
Protection,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  301 
Fuel  System  Integrity,  302  Flammability 
of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlight 
assemblies;  (b)  installation  pf  U.S.- 
model  turn  signal  lenses. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Reorview Mirror: 
inscription  of  the  required  warning 
statement  in  the  passenger  side  rearview 
mirror. 

Standard  No.  114  Thefl  Protection: 
reprogramming  of  the  DIP?  unit  for 
proper  functioning  of  the  warning 
buzzer,  which  is  already  installed  in  the 
vehicle,  together  with  a  microswilch  in 
the  ignition  circuit. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  system,  including  the 
replacement  of  the  driver's  seat  belt 
latch  with  a  U.S. -model  component  and 
reprogramming  of  the  DIPP:  (b) 
installation  of  a  driver's  side  air  bag  that 
is  identical  to  the  one  found  on  the 
vehicle's  U.S.  certified  counterpart.  The 
petitioner  states  that  the  vehicle  is 
equipped  with  Type  2  seat  belt 
assemblies  in  all  front  and  rear  outboard 
seating  positions,  and  with  a  Type  1  seat 
belt  in  the  rear  center  seating  position. 


Additionally,  the  petitioner  states  that 
U.S.-model  bumper  shock  abeoibers  and 
associated  hardware  must  be  installed 
on  the  non-U.S.  certified  1993  Bentley 
Brooklands  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safely  Administration,  Room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Amfaorily:  49  U.S.C  30141  (a)(1)(A)  and 
(bXH;  49  CFK  593.8:  delsgations  of  suthcri^ 
at  49  CFR  1.50  and  SOl.S. 

iHuad  on:  )uly  22, 1996. 
Marilynne  f  Kafas. 

Director,  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc  96-19071  Filed  7-26-96: 8:4S  ami 


(DoekM  No.  M-072;  PMIce  1] 

Nonce  of  Rac«ipl  of  PMUon  for 
Decision  That  Nonconforming  1994 
Toyota  Land  Cruiaar  Multi-Purpoae 
Paiaanger  VoMclea  Are  EUgll)la  for 
hnportaUon 

AOaiCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACnoM:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1994 
Toyota  Land  Cruiser  multi-purpose 
passenger  vehicles  (MPVs)  are  eligible 
for  importation. 

•UMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Adminislralion  (NHTSA)  of  a  petition 
for  a  decision  that  a  1994  Toyota  Land 
Cruiser  that  was  not  originally 
manulactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safely 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manuhcturer  as  complying  with  the 
safely  standards,  and  (2)  it  is  capable  of 
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being  readily  altered  to  conform  to  the 
standards. 

MIES:  The  closing  date  for  comments 
on  the  petition  is  August  28, 1996. 
AOORESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
S.W,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
RW  FUKTHER  INFOflMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

aUPMBBn-ARY  WFOMIATION: 

Backgroaiul 

Under  49  U.S.C  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)a)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
confoim  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Regiaier 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

LPCofNewYork,  Inc.  of 
Ronkonkoma,  New  York  ("LPC") 
(Registered  Importer  96-100)  has 
petitioned  NHTSA  to  decide  whether 
1994  Toyota  Land  Cruiser  MPVs  ore 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  LPC  believes 
is  substantially  similar  is  the  1994 
Toyota  Land  Cruiser  that  was 
manubctured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 


The  petitioner  claims  that  it  carefully 
compared  the  non-  U.S.  certified  1994 
Toyota  Land  Cruiser  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

LPC  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1994  Toyota  Land 
Cruiser,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1994  Toyota  Land 
Cruiser  is  identical  to  its  U.S.  certiBed 
counterpart  with  rasped  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  '  *  *.,  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  111 
Rearview  Mirrors,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  118  Power 
Window  Systems,  124  Accelerator 
Control  Systems.  201  Occupant 
Protection  in  Interior  Impact,  202  Head 
Restraints,  203  Impact  Protection  for  the 
Driver  From  the  Steering  Control 
System,  204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  208 
Occupant  Crash  Protection,  209  Seat 
Belt  Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  214  Side  Impact  Protection, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301  Fuel 
System  Integrity,  and  302  Flammability 
of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  don-U.S.  certified  1994  Toyota  Land 
Cruiser  complies  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  placement  of  the  appropriate 
symbols  on  the  brake  failure,  parking 
brake,  and  seat  belt  warning  lamps. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies:  (bl  installation  of  U.S.- 
model  taillamps;  (c)  installation  of  a 
high  mounted  stop  lamp. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  in  the 
steering  lock  electrical  circuit. 


Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  poet  nearest  the  driver. 

Interested  persons  are  invited  to 
submit  comments  on  the  petitioa 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administratian,  Room 
5109, 400  Seventh  Street.  SW., 
Washington,  DC  20590.  It  is  reouested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Regjater  piu^uant  to  the  authority 
indicated  below. 

AiAaritr  49  U.S.C.  30141(*X1XA)  and 
(bHD:  49  CFR  593.S;  delagitioiu  of  authority 
at  49  CFR  l.SO  and  SOt.S. 

Inued  on:  luly  22, 1996. 
MariJynae  Jacsfas, 

Director,  Office  of  VehkJe  Safety  Complkmce. 
IFR  Doc.  96-19103  Filed  7-26-46: 8:45  ami 


(DackM  Na  M-74:  NoUoa  1] 

Nottea  Of  Raceipt  ol  PsOtlon  tor 
DeeWon  Tliat  Nonconfonning  1988 
Kawasatd  ZXIOOO-BI  Motorcycles  Are 
Eligible  for  Importation 

AOENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1988 
Kawasaki  ZXlOOO-Bl  motorcycles  are 
eligible  for  importation. 

SIWHARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safely 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1988  Kawasaki 
ZXlOOO-Bl  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safely 
standards  is  eligible  for  importation  inlo 
the  United  States  because  (1)  il  is 
substantially  similar  to  s  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altei«d  to  conform  to  the 
standards. 
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CMTES:  The  closing  date  for  commenU 
on  the  petition  is  August  28, 1996. 
AOOnESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
FOR  FUmCR  MFORMATNN  CONTACT: 
George  Enlwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
S306). 

8U>f>lBiB(r  ART  mfomution: 
BackgnNUMi 

Under  49  U.S.C  30141(aHlHA) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  TrafBc  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C 
SOUS  (formerly  section  114  of  the  Act), 
and  of  the  same  model  yeor  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  confonn  to  all 
appUodils  Federal  motor  vehicle  safety 
standards. 

I>etitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Kegistn' 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Ragiiter. 

(3iampagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1988  Kawasaki  ZX1000-B1  motorcycles 
are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  version  of  the  1988 
Kawasaki  ZXlOOO-Bl  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards.    . 


The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  oeitified  1088 
Kawasaki  ZXIOOO-BI  to  iU  U.S. 
certified  counterpart,  and  found  the  two 
v^cles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1988  Kawasaki  ZXIOOO-  Bl,  as 
originally  manufectured.  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claima  that 
the  non-U.S.  certified  1988  Kawasaki 
ZXIOOO-BI  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standards  Nos.  106 
Brake  Hoses,  111  fleorvieiv  Mirrors,  115 
Vehicle  Identification  Number,  116 
Brake  Fluid,  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars, 
1 20  Tire  Selection  and  Rims  for 
Vehicles  other  than  Passenger  Cars,  and 
122  Motorcycle  Brake  Systems. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standartls, 
in  the  manner  indicated:  Standard  No. 
108  Lamps,  ReOective  Devices  and 
Associated  Equipment:  installation  of 
U.S.-model  headlamp  assemblies. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S. 
model  speedometer  calibrated  in  miles 
per  hour. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
wilt  he  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Autfaorily:  49  U.S.C  30141(a)(lMA)  and 
lb)(l);  49  CFR  S93.8:  delegations  of  authority 
at  49  CFR  1.50  and  501 .8. 

Issued  on:  July  22, 1996. 
MarilyniM  f acflbs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  96-igi(M  Filed  7-26-96;  8:45  ami 

■um  eooa  •»-••-* 


RMMreii  and  Spaclal  PregraxM 


Raporta,  Fomw  and  RaeordRtMping 
Raqulramants  Agancy  bifemiatlon 
Conactton  AetMty  Under  OHB  ftovtaw 

AOeiCY:  Rasearch  and  Special  Piognuns 
Administration  (RSPA),  Department  of 
Transportation  (DOT). 
ACnOM:  Notice. 

StMMARY:  In  compliance  with  die 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  As  required  by  the 
Paperwork  Reduction  Act  of  1995,  a 
notice  was  published  in  the  Federal 
Register  on  May  16, 1996  stating  RSPA 
intention  to  request  reinstatement  of  an 
expired  information  collection. 
Interested  persons  are  invited  to  sand 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions:  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and  - 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection. 

DATES:  Comments  must  be  submitted  on 
or  before  August  22, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20950,  (202)  366- 
1640.  Copies  of  this  information 
collection  can  be  reviewed  at  the 
[)ockels  Unit,  Room  8421,  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  St..  SW.,  Washington,  DC 
20590. 

Title:  Response  Plans  for  Onshore  Oil 
Pipelines. 

OMB  Number:  2137-0589. 

Type  of  Request:  Reinstatement  of  an 
information  collection. 

Abstract:  T]\e  Oil  Pollution  Act  of 
1990  (OPA  901  requires  that  certain 
pipelines  that  transport  oil  must 
develop  a  response  plan  to  minimize  the 
impact  of  an  oil  discharge  in  the  case  of 
an  accident.  These  response  plans 
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enhance  the  spill  response  capability  of 
pipeline  operators. 

Use:  To  enhance  response  capability 
in  the  event  of  an  oil  spill. 

Estimate  of  Burden:  The  average 
burden  houn  per  response  is  120. 

Respondents:  Oil  Pipeline  operators. 

Estimated  Number  of  Respondents: 
1,215. 

Estimated  Total  Annual  Burden  on 
Respondents:  140,300  hours. 

AOORESSeS:  Written  comments 
concerning  the  proposed  information 
collection  should  be  sent  within  30  days 
of  this  notice  directly  to  the  Office 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street  NW.,  Washington,  DC  20503, 
ATTN:  Desk  Officer  for  the  Department 
of  Transportation. 

Issued  in  Washington,  DC  on  |uly  22, 1996. 
nOUpA.LaKk. 

Information  Clearance  Officer,  U.S. 
Department  of  Transportation. 
IFR  Doc  96-19216  Filed  7-26-96;  8:45  ami 
aujNO  000*  wio-ai-r 


Saint  Laimance  Seaway  Davaiopmant 
Coipoiation  Advieofy  Board;  Notice  of 
IMaotlnfl 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  2:30  p.m.,  August  14, 1996,  in 
the  Associate  Administrator's 
(Donferenca  Room  at  the  Corporation's 
Administration  Building,  180  Andrews 
Street,  Massena,  New  York,  13662- 
0520.  The  general  agenda  for  this 
meeting  will  be  as  follows:  Opening 
Remarks;  Consideration  of  Minutes  of 
Past  Meeting;  Review  of  Programs;  New 
Business;  and  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
tlian  August  12, 1996,  Marc  C.  Owen, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  4<XI 
Seventh  Street,  S.W.,  Washington,  DC 
20560: 202-366-0091. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 


Issued  at  Washington,  D.C  on  July  23, 
1996. 

MarcCOmn. 
Advisory  Board  Liaison. 
IFK  Doc  96-19093  Filed  7-26-96;  8:45  ami 


By  the  Board.  David  M.  KonKfanik. 
Director,  Office  of  Proceediogs. 
VaiMB  A.  WiDiaas, 
Secntary. 
IFR  Doc  96-1917S  Filed  7-26-96:  8:45  «m| 


Surface  Tranaportatlon  Board  ■ 

(STB  Financa  Ooetal  No.  SZSaoi 

Nebraaiia  Northeealeni  RaHway 
Compeny;  Acqulaition  and  Operation 
Exemption;  BuiKngton  Woctlieni 
RaMroad  Company 

Nebraska  Northeastern  Railway 
Company  (NNR),  a  noncarrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  and  operate 
approximately  120.4  miles  of  rail  line 
^m  Burlington  Northern  Railroad 
CU>mpany,  between  milepost  4.0  near 
Ferry  Station,  N£,  and  milepost  124.4  ^ 
at  O'Neill.  NE.  The  transaction  was  to 
have  been  consummated  on  or  after  July 
19, 1996. 

This  proceeding  is  related  to  TNW 
Coiporation — Continuance  in  Control 
Exemption — Nebraska  Northeastern 
Railway  Company,  STB  Finance  Docket 
No.  33000,  wherein  ITvlW  Corporation 
has  concurrently  filed  a  verified  notice 
to  continue  to  control  NNR,  upon  its 
becoming  a  Class  ni  rail  carrier. 

If  the  notice  contains  felse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction.  An 
original  and  10  copies  of  all  pleadings, 
referring  to  STB  Finance  Docket  No. 
32999,  must  be  filed  with  the  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Branch.  1201 
Constitution  Avenue.  N.W.. 
Washington.  DC  20423  and  served  on: 
Eugenia  Langan.  Shea  k  Gardner,  1800 
Massachusetts  Avenue,  N.W., 
Washington,  fX:  20036. 

0^irf«d:luly  19.  1996. 


(Fkiano*  Dockal  Na  3212(1 

Seglnaw  VaHey  Ralhway  Company,  Inc.; 
Acquiattion  Exemption;  CSX 
Tranaportatlon,  Inc. 

AOaWY:  Surface  Transportation  Board. 

ACTMN:^  Notice  of  exemption. 

• 

SUMMARY:  Under  49  U.S.C.  10505.  the 
acquisition  by  Saginaw  Valley  Railway 
Company,  Inc.,  0^51.32  miles  of  rail 
line  in  the  State  of  Michigan  from 
milepost  CBD  4.50  near  Hoyt.  just  east 
of  Sc^inaw.  to  milepost  CBD  55.82.  near 
Brown  Qty.  is  exempted  from  the  prior 
approval  requirements  of  49  U.S.C 
11343-45,  subiect  to  standard  labor 
protective  conditions. 
DATES:  The  exemption  %vill  be  effective 
August  8, 1996.  Petitions  to  stay  must  be 
filed  by  August  5, 1996  and  petitions  to 
reopen  must  be  filed  by  August  21, 
1996. 

A00RE8SES:  Send  pleadings  referring  to 
Finance  Docket  No.  32829  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423;  and  (2) 
Petitioner's  representative:  Robert  L. 
Calhoun,  Sullivan  &  Worcester,  Suite 
1000,  1025  Connecticut  Avenue,  N.W., 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  ITDD  for 
the  hearing  impaired:  (202)  927-5721.1 
SUPf>LaiB(TARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  tiC  News  & 
Data,  Inc.,  Room  2229.  1201 
Constitution  Avenue.  N.W.. 
Washington,  DC  20423.  Telephone: 


'  Till!  ICC  rumination  Ad  of  1993.  Pub.  I..  No. 
l04-6a.  109  Sui.  B03.  which  was  enacted  on 
Oecembar  29. 1995.  and  took  ellecl  on  lannar;  1, 
1996.  atxtliahfid  the  Interstate  ConunercB 
Commisaioti  and  tninsleired  certain  lunctioni  to  the 
Surface  Transportation  Board  (Board].  Thia  nolioa 
relatss  to  functjona  that  ate  aub|ect  to  Board 
jurisdiction  pursuant  to  49  U.S.C  10901. 

3  NNR  erroneously  has  indicated  the  milepost  at 
O'Neill  to  be  mllepoet  120.4.  Their  map.  however. 
Indicates  O'Neill  at  mileposl  124.4. 


<  The  IOC  Temunation  Act  of  1 995.  Pub-  L  104- 
aa,  toe  Stat.  B03  (the  ICCTA).  which  was  efisded 
ofl  December  29. 1995.  and  took  anect  on  fanuary 
1,  1996,  abolished  the  interstate  Comnierca 
Commission  {KXl)  and  transferred  certain  (unclians 
and  proceedings  to  the  Siirfai:e  Transportation 
Board  (Board).  Smaion  204(bKll  of  the  KXTA 
jirovidea.  in  i^Mierat.  Ituil  iiroceedings  pending 
before  the  IOC  on  the  efbctlve  dale  of  that 
legislation  shall  be  decided  under  the  taw  in  effed 
prior  to  (annary  1.  1996.  insofar  as  they  involve 
functions  retained  by  the  ICCTA.  This  notice  relates 
to  a  proceeding  that  was  pending  with  the  KX)  prior 
to  lanusry  1 .  1996.  and  to  functions  that  are  subset 
to  Board  jurisdiction  pursuant  to  49  U.S.C  11333:^ 
Theralbre.  this  notice  applies  the  taw  in  efiect  prior 
to  the  ICCTA.  and  citations  are  to  the  lonner 
sections  of  the  statute,  unlsaa  otbarwise  indicated. 
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(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
thiough  TDD  services  (202)  927-5721.1 

DBcided.)ulyl7, 1996. 

By  tha  Board.  Chainnan  Moigan.  Vice 
OuiinDan  Simmona,  and  Cooiinissionar 
Owen. 

Venaa  A.  Williams, 
Secretary. 

IFR  Doc  96-19177  Filed  7-26-96;  8:45  ami 
■uan  oon  «aw.«o-» 

(STB  Fkane*  DookM  NOl  >MOQ| 

TNW  Corporation;  Continuance  in 
Control  Emmption;  Natmika 
NoilitMMam  Raihray  Company 

TNW  Corporation  (TNW),  a 
noncarrier,  has  61ed  a  notice  of 
exemption  to  continue  in  control  of 
Nebraska  Northeasteni  Railway 
Cunpany  (NNR),  upon  NNR's  becoming 
a  Class  lU  rail  carrier.  The  transaction 
wa*  to  have  been  consummated  on  or 
after  July  19. 1996. 

NNR.  a  noncarrier,  has  concunently 
filed  s  notice  of  exemption  in  Nebimica 
Northeastern  Railway  Company — 
Aquisition  and  Operation  Exemption — 
Burlington  Northern  Railroad  Company, 
STB  Finance  Docket  No.  32999.  to 
acquire  approximately  120.4  miles  of 
rail  hnes  of  Burlington  Notthem 
Railroad  Company,  between  Fany 
Station,  NE.  and  O'Neill.  NE. 

TNW  controls  two  other 
nonconnecting  Class  HI  rail  carriers: 
Texas  North  Western  Railway  Company 
and  the  Texas,  Gonzales  &  Northern 
Railway  Company  operating  in  Texas. 

TNW  stales  that;  (1)  NNR  will  not 
connect  with  any  of  the  other  railroads 
in  its  corporate  mmily;  (2)  the 
continuance  in  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  NNR  with  any  other 
railroad  in  its  corporate  family;  and  (3) 
the  transaction  does  not  involve  a  Class 
I  railroad.  The  transaction  therefore  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  111 


railroad  carriers.  Because  this 
transaction  involves  Class  m  rail 
carriers  only,  the  Board,  under  the 
statute,  may  not  impose  labor  ptotsctive 
conditions  for  this  transaction. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33000,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Eugenia  Langan,  Shea  &  Gardner,  1800 
Massachusetts  Avenue,  Street,  N.W., 
Washington,  DC  20036. 

Decided:  July  19, 1996. 

By  the  Board,  David  M.  Konscholk, 
Director,  Office  of  Proceedings. 
Venm  A  WUUaatt, 
Seaetaiy. 
IFR  Doc  96-19176  Filed  7-26-96;  8:45  ami 


Surface  Tranaportatian  Board  < 
(STB  Doekat  No.  AB-33  (Sub-No.  100X)] 

Union  Padflc  Railroad  Company — 
Diacontinuanca  of  Sarvica 
ExampUon— In  WaaMngton  County,  ID 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  Part  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  to 
abandon  a  0.50-mile  portion  of  the  New 
Meadows  Branch  from  milepost  0.50  to 
the  end  of  the  line  at  milepost  1.00,  near 
Weiser,  in  Washington  County,  ID. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-ye8r  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic;  reports).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 


49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abaindonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandorunent — Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affiacted 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10S02(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August 
28. 1996,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  invdlve  environmental  issues. ^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),'  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  ■•  must  be  filed  by  August 
8, 1996.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  August  19, 
1996,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W.. 
Washington,  t)C  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's       ^ 
representative:  Joseph  D,  Anthofer, 
General  Attorney,  1416  Dodge  Street 
830,  Omaha,  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  August  2, 1996.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219.  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  Elaine  Kaiser,  Chief 
of  SEA,  at  (202)  927-6248.  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  IS  days  after  the  EA  becomes 
available  to  the  public. 


■  The  ICC  Teimtiulion  Ad  of  199S.  Pub.  I..  No. 
104-sa.  109  Stat.  803.  tvhidi  waft  enacted  on 
Oatxmbor  29, 1995.  and  rook  efTeGl  on  January  1, 
1990.  almliahed  the  tntentate  Commerce 
C;oiiDniMioa  and  traniferred  canatn  functloiu  to  the 
Surface  Transportation  Board  (Board).  Tliis  notice 
rslatea  to  functions  tliat  are  lubiect  to  Board 
iuriadiakni  pvrauanl  to  49  U.S.C  1 1323-24. 


'  The  ICC  Termination  Act  of  199S.  Pub.  L  No. 
104-88, 109  Stat.  803.  which  waa  enacted  on 
Elecember  29.  1995.  and  tooii  effect  on  January  1, 
1996,  abolifthed  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  fBoard).  This  notice 
relates  to  fuodlons  that  are  subiect  to  the  Board's 
Jurlsdlctlan  pursuant  to  49  U.S.C  10903. 


>The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  indepondoni 
investigation)  cannot  be  made  before  the 
oxempliun's  effective  date.  Sec  E.xemptiun  ofOttl- 
o/.Service  Bail  Linat,  S  I.CC2d  377  (19891.  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Sf>ard  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  See  Exempt,  of  Bail  Abandonment — Off«n  of 
Finan.  AssiA ,  I.C.C2d  184  (1987). 

'The  Board  will  accept  late-filed  trail  use 
requests  so  long  as  the  abendonmant  baa  not  been 
consunuruted  and  the  abendontng  railroad  la 
willing  to  negotiate  an  a 
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Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subnquent  dedsioo. 

Decided.'  July  22. 1996. 
By  the  Board,  David  M.  Koiuchnik,  Diractor, 
Office  of  f'roceediilgs. 
Vanuai  A.  WilUaaa 
Secntiuy. 
DPR  Doc  96-18178  Piled  7-26-96:  S:4S  am] 


DEPARTMENT  OF  THE  TREASURY 
Pailminanca  Ravtew  Boanis  NoMca 

uaBKi:  Department  of  the  Tteaauiy. 
MTXM:Notic8. 


:  This  notice  lists  the 
memfaetship  to  the  Departmental 
Offlc»s'  Performance  Review  Board 
(PRB)  and  supersedes  the  list  published 
in  60  FR  39485  dated  August  2, 1995, 
in  accordance  with  5  U.S.C.  4314(c)(4). 
The  purpose  of  the  PRB  is  to  review  the 
performance  of  members  of  the  Senior 
Executive  Service  and  make 
recommendations  r^arding 
performance  ratings,  performance 
awards,  and  other  personnel  actions. 

The  names  and  titles  of  the  PRB 
members  are  as  follows: 
Joan  Affleck-Smith — Director,  Office  of 

Financial  Institutions  Policy 
Steven  O.  App — Deputy  Chief  Financial 

Officer 
|ohn  J.  Auten — Diiector,  Office  of 

Financial  Analysis 
William  E.  Barreda — Deputy  Assistant 

Secaetary  (Trade  and  Investment 

PoUcy) 
Darcy  E.  Bradbuiy — Atwistant  Secretary 

(Financial  Markets) 
Richard  S.  Camell — Assistant  Secretary 

(Financial  Institutions) 
Joyce  H.  Carrier — Deputy  Executive 

Secretary  (Public  Liaison) 
Mary  E.  Chaves — Director,  Office  of 

International  Debt  Polity 
Wushow  Chou — Deputy  Assistant 

Secretary  (Information  Systems) 
Anna  Dickey — Director,  Office  of 

Enforcement  Budget  Policy 
Lowell  Dworin — Director,  Office  of  Tax 

Analysis 
James  H.  Fall,  III — Deputy  Assistant 

Secretary  (Technical  Assistance 

Policy) 
James  J.  Flyzik — Diiector,  Office  of 

Telecommunications  Management 
Michael  Froman — Deputy  Assistant 

Secretary  (Eurasia  and  Middle  East) 
Jon  M.  Gaaserud — Director,  U.S.  Sautli 

Arabian  Joint  Commission  Program 

Office 
Joshua  Gotbaum — Assistant  Secretary 

(Economic  Policy) 


Geialdine  A.  Cerardi — Director  for 

Business  Taxation 
William  H.  Cillers-Director,  Office  of 

Management  Advisory  Services 
Robert  F.  Gillingham — Deputy  Assistant 

Secietanr  (Polity  Coordination) 
W.  Scott  Covid— Deputy  Assistant 

Secretary  Departmental  Finance  and 

Management 
John  D.  Hawke— Under  Secretary  for 

Domestic  Finance 
Jame*  E.  Johnson — ^Assistant  Secretary 

(Enforcement) 
Raymond  W.  Kelly — Under  Secretary  for 

Enforcement 
Edward  S.  Knight— General  Counsel 
David  Upton — Assistant  Secretary 

(International  Affairs) 
Fe  Morales  Marks — Deputy  Assistant 

Secretary  (Financial  Institutions 

Policy) 
Calvin  Mitdiell,  ID — Deputy  Assistant 

Secretary  (Public  Abirs) 
George  Mudoz — Assistant  Secretary 

(h^nagement)  and  Chief  Knancial 

Officer) 
Gerald  Murphy — Fiscal  Assistant 

Secretary 
Jill  K.  Oiseley— Director,  Office  of 

Market  Finance 
Linda  Robertson — ^Assistant  Secretary 

(Legslative  Affairs) 
Alex  Rodriguez — Deputy  Assistant 

Secretary  (Administration) 
Victor  Rojas--Deputy  Assistant 

Secretary  for  Legislative  A%ira 

(International) 
Howard  Schloss — Assistant  Secretaiy 

(Public  ABaire) 
Charles  Schotto— -Senior  Advisor 

(Counselor  for  Middle  East  Afiairs) 
G.  Dale  Seward — Director,  Automated 

Systems  [>ivision 
Jeffrey  Shafer — Under  Secretary  for 

International  AfEsirs 
John  P.  Simpson — Deputy  Assistant 

Secretary  (Regulatory,  Trade,  and 

Tariff  Affairs) 
Sylvia  Mathews— Chief  of  Staff 
Jane  L.  Sullivan — Director,  Office  of 

Information  Resources  Management 
Mozelle  Thompson — Deputy  Assistant 

Secretary  (Government  Financial 

Policy) 
Robert  Welch— Director,  Office  of 

Procurement 

FOR  Fucmie)  vffonMATioN  contact 

Rosemary  Downing,  Executive 
Secretary,  PRB,  Room  1318,  Main 
Treasury  Building,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220: 
telephone:  (202)  62201440. 

Tnis  notice  does  not  meet  the 
Department's  criteria  for  significant 
regulations. 
Gserg>  Mnnox, 

Assistant  Secretary  of  the  Treasury 
(Managementl. 
IFR  Doc  96-t9t22  PUad  7-26-96: 8:4S  am) 


Offlca  Of  Thrffi  Supanrtakm 

[AC-37;  OT8  Na  3887] 

Amatwdam  Fadaral  Oavlnga  and  Loan 
AaaocWion,  Amalanlani,  Naar  Yoili; 
Approval  Of  Conwaralon  AppNeaUon 

AOBICV:  Office  of  Thrift  Supervision, 
Treasury. 

ACTKM:  Notice. 

Notice  is  hereby  given  that  on  July  16, 
1906,  the  Director,  Corporate  Activities, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Amsterdam  Federal  Savings  and  Loan 
Asaodatian,  Amsterdam,  New  York,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street  NW.. 
Washington,  DC  20SS2,  and  the 
Northeast  Regional  Office.  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  City,  New  Jersey 
07302. 

Datad:  July  23, 1996. 

By  the  Office  of  Thrift  Suparvisiaa 
riaillm  T  nraiiilinl— 
Corporate  Secretary. 
IFR  Doc  96-19096  Filed  7-26-96: 8:45  ami 


(AC-W:OTSNa43ai 

Community  Bank  of  Excatator  Sprtnga, 
A  Savlnga  Bank,  Excalaiof  SpnnQai 
•Maaourt;  Approval  of  Convaraion 
AppNcalion 

AOBICY:  Office  of  Thrift  Supervision, 
Treasury. 

action:  Notice. 

Notice  is  hereby  given  that  on  July  22, 
1996,  the  Director,  Corporate  Activities, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Community  Bank  of  Excelsior  Springs, 
A  Savings  Bank,  Excelsior  Springs, 
Missouri,  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch.  Office  of  Thrift 
Supervision,  1700  C  Street,  NW., 
Washington,  DC  20SS2.  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Dallas, 
Texas  75039-2010. 

Doted:  July  23. 1996. 
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By  the  Office  of  Tluift  Supernsioo. 
Nadine  Y.  Wiriihigtmi, 
Coqxmtte  Secretaiy. 

[FR  Doc.  96-19094  Filed  7-26-S6;  8:45  am) 
muMta  ooct  tnt-*t-m 

lAC-aftOTSMO-OtHq 

Modieon  lint  Tecleral  ttiwlnoi  enrt 


Corrections 


Appravelof  ConvefSJon  Applicetlon 

AOaicy:  Office  of  Thrift  Supervisioo. 

Treasury. 

aciwn:  Notice. 

Notice  is  hereby  given  that  on  )tily  18, 
1996,  the  Director,  Corporate  Activities, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Madison  Pint  Federal  Savings  and  Loan 
Association.  Madison,  Indiana,  to 
convert  to  the  stock  farm  of 
organization.  Copies  of  the  appUcatioo 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washington,  D.C.  20552,  and  the  Cential 
Regional  OfBce,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300,  Chicago,  Illinois  60606- 
4360. 

Dated:  )uly  23, 1996. 

By  the  Office  of  Thrift  Supervision. 
Nadiiw  Y.  WaskingtoD. 
Corpomte  Secretary. 

IFR  Doc  96-19095  Filed  7-26-96:  S:4S  ami 
■UNO  cooc  •nt-si-a 
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This  section  ct  ttie  FEDERAL  REGISTER 
contains  edMoiial  corrections  of  previously 
puljished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  coirections  are 
'prepared  by  the  Office  ol  the  Federal 
Registar.  Agency  prepared  coirectians  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  calagoites 
else«»t)ere  In  the  issue. 


DEPARTMENT  OF  ENEROY 

Federal  Energy  Regulatory 
Commlsalon 

{Doetot  No.  CP9643MMM] 

CNO  Tranamlsaion  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

Correction 

In  notice  docimient  96-18311 
beginning  on  page  37730  in  the  issue  of 
Friday,  July  19, 1996,  the  Docket 
number  should  have  appeared  as  set 
forth  above. 
moMta  oooE  laos-ti-o 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVEtOPMENT 

[Dodrel  Na  FR-4083-rM>1] 

Office  of  the  Aseistant  Secretary  for 
Public  Mid  Indian  Housing;  Notice  of 
Hscal  Year  1996  Funding  for  the 
Section  8  Rental  Voucher  Program  and 
Rental  Certificate  Program 

Correction 

In  notice  document  96-18443, 
beginning  on  page  37756,  in  the  issue  of 


Friday,  July  19, 1996,  make  the 
following  correction: 

On  page  37758,  in  the  second  coliunn, 
in  the  second  line,  the  date  should  read 
"September  3, 1996". 


BiujMooooe  taas-oi-o 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-6ZI 

Tamiinatk>n  of  hwreeeed  Dutlee  on 
Certain  Products  of  the  European 
Community 

Correction 

In  notice  document  96-18122, 
appearing  on  page  37309,  in  the  issue  of 
Wednesday,  July  17, 1996,  make  the 
following  correction. 

On  page  37309,  in  the  third  column, 
in  the  last  paragraph,  in  the  first  line, 
"not"  should  read  "now". 

BIUMO  CODE  IS06-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avlatton  Administration 

14  CFR  Part  25 

[Docket  Ho.  28617;  HMea  96-8] 

RIN2120-AF79 

Revision  of  Hydraulic  Systems 
Ainworthiness  Standards  to  Hamionize 
With  European  Airworthiness 
Standards  for  Transport  Category 
Airplanes 

Comectjon 

In  proposed  rule  document  96-17034 
beginning  on  page  35056  in  the  issue  of 


Wednesday,  July  3, 1996,  make  the 
following  corrections: 

1.  On  page  35056  in  the  first  colimm, 
under  the  heading  ADDRESSES:  in  the 
second  paragraph,  the  ninth  line  "is  in 
maintaining"  should  read  "is 
maintaining". 

2.  On  the  same  page,  in  the  second 
column,  under  the  heading  Availability 
of  the  NPRM  in  the  second  paragraph, 
in  the  fourth  line  "su-docs"  should  read 
"su docs". 

3.  On  the  same  page,  in  the  same 
column,  in  the  third  paragraph,  in  the 
second  line  "of  should  read  "by". 

4.  On  page  3SOS7,  in  the  third 
colimm,  in  the  second  full  paragraph,  in 
the  tenth  line  "or  normally"  should  read 
"of  normally". 

5.  On  page  35058,  in  the  first  column, 
under  Proposal  6.,  in  the  16th  line 
"§25.2435"  should  read  "§25.1435". 

6.  On  the  same  page,  in  the  same 
(X>lumn,  in  the  31st  line  "the  adopt" 
should  read  "to  adopt". 

S2S.143S    [CocrectMl] 

7.  On  page  35060,  in  the  third 
coliunn,  §2S.1435(a)(3),  in  the  second 
line  "of  hazardous"  should  read  "or 
hazardous". 

8.  On  page  35061,  in  the  second 
column,  §25. 1435(c)(1),  in  the  second 
line  "ground"  should  read  "ground 
and". 

9.  On  page  35061,  in  the  third 
column,  §25. 1435(c)(3),  in  the  first  line 
"pressure"  should  read  "pressure  or". 

aaiMQcaoc  itw-ei-o 
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0EPART1HENT  OF  DEFENSE 

GENERAL  SERVICES 
AOMMBTRATION 

NATIONAL  AERONAVnCS 
SPACE  AOIMMSTRATION 

48CFRPMti4,42andS2 
[FARCM*fB-017] 


Fwlaral  AcquWUon  RaguMlon;  Final 


AQENCCS:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space  . 
Administration  (NASA). 
action:  Proposed  rule. 

aukMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  R^ulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  to  improve  the 
process  of  final  settlemont  of  contractor 
overhead  rates.  This  regulatory  action 
was  not  subject  to  OfBce  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30, 1993. 
This  is  not  a  major  rule  under  5  U.S.C. 
804. 

DATES:  Comments  should  be  submitted 
on  or  before  September  27, 1996  to  be 
considered  in  the  formulation  of  a  final 
rule. 

A00RE88E8:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  A  F  Streets,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  95-017  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  CS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  95-017. 

tumBfKNTAnr  MFOfMUTKM: 

A.  Background 

This  proposed  rule  amends  FAR  parts 
4. 42  and  52  to  improve  the  process  of 
final  settlement  of  contractor  overhead 
rates.  Cost  reimbursement  and  fixed- 
price  incentive  contracts  require  that 
contractors'  overhead  rates  be  settled 
prior  to  establishment  of  final  contract 
prices.  At  present,  the  contractor  is 
required  to  submit  a  certified  indirect 
cost  rate  proposal  within  90  days  after 
the  end  of  its  fiscal  year,  and  a  final 
audit  is  required  of  the  contractor's 
proposed  rates.  However,  late  proposal 


submissions  and  incomplete  supporting 
cost  data  are  contributing  to  greatly 
extended  cycle  times  on  overhead 
settlements.  As  a  result,  the  90-day 
timeframe  currently  provided  for 
submissions  could  be  considered  less 
than  adequate  time  for  contractora  to 
complete  their  year-end  closing  and 
prepare  an  adequate  proposal.  In 
adcUtion,  there  is  currently  no  sanction 
or  penalty  for  late  submissions. 

Improvement  of  this  process  by 
extending  the  submission  date  Gram  90 
days  to  6  months  and  identifying  the 
minimum  supporting  cost  data  required 
to  be  submitted  with  the  proposal  can 
achieve  a  substantial,  overall  reduction 
in  cycle  time.  This  proposed  rule 
implements  recommendations  of  the 
Contract  Administration  Services 
Reform  Process  Action  Team  by  (1) 
stating  that  failure  to  comply  with  the 
revised  due  date  for  submission  of 
proposed  final  indirect  cost  rates  may  be 
considered  as  an  indication  of  an 
inadequate  accounting  system  and 
controls;  (2)  specifying  the  minimum 
data  which  is  needed  with  the 
contractor's  proposal  in  order  to 
proceed  efficiently  with  the  audit:  and 
(3)  changing  "final  indirect  cost  rate 
proposal"  to  "final  inctured  cost 
proposal"  to  more  closely  reflect  the 
terminology  used  by  the  Defense 
Contract  Audit  Agency. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
because,  generally,  large  businesses 
provide  the  types  of  supplies  and 
services  that  are  procured  using  cost- 
reimbursement  and  fixed-price 
incentive  contracts  which  require  final 
overhead  settlement.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  dte  S  U.S.C.  601  et  seq.  (FAR 
case  95-017),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  any 
substantial  change  in  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerora. 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  ifflder  44 
U.S.C  3051  et  seq. 


List  of  Subject  ia  4S  CFR  Ptrts  4, 42  and 
52 

Government  procuiemant. 

Deled:  July  1«,  1896. 
Edward  C.  Loab. 
Dinctor.  Office  ofFedeml  Aoquiiitioa  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  4. 42  and  52  be  amended  as  set 
forth  below:  

1.  The  authority  citation  for  48  CFR 
Parts  4, 42  and  52  continues  to  read  as 
follows: 

AndMritjr:  40  U.S.C  48e(c):  10  U.S.C  2301 
to  2331:  and  42  U.S.a  2473(c). 

PART  4-AOMmiSTRATIVE  MATTERS 

2.  Section  4.703  is  amended  by 
revising  {Mragraph  (b)(3)  to  read  as 
follows: 

4.703    Policy. 

***** 

(b)*  •  " 

(3)  The  contractor  does  not  meet  the 
original  due  date  for  submission  of  final 
incurred  cost  proposals  specified  in 
subparagraph  (d)(2)(i)  of  the  clause  at 
52.216-7,  Allowable  Cost  and  Payment, 
and  subparagraph  (c)(2)(i)  of  the  clause 
at  52.216-13,  Allowable  Cost  and 
Payment — Facilities.  Under  these 
circumstances,  the  retention  periods  in 
4.70S  shall  be  automatically  extended 
one  day  for  each  day  the  proposal  is  not 
submitted  after  the  originisl  due  date. 


PART  42— CONTRACT 
ADMINISTRATION 

3.  Section  42.705-1  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

42.70&-1    CofiUactlng  offlcar  datarmlnaUon 
procadura. 


(b)«  *  • 

(1)  In  accordance  with  the  Allowable 
Cost  and  Payment  clause  at  FAR 
52.216-7  or  FAR  52.216-13,  the 
contractor  shall  submit  to  the 
contracting  officer  and,  if  required  by 
agency  procedures,  to  the  cognizant 
auditor  a  final  incurred  cost  proposal 
together  with  the  supporting  cost  data 
specified  in  paragraphs  (b)(1)  (i)  through 
(viii)  of  this  subsection.  Contractora  who 
are  delinquent  in  the  submittal  of  final 
incurred  cost  proposals  may  be 
considered  to  have  an  inadequate 
accounting  system  and  controls. 

(i)  Schedule  of  proposed  rates  for  each 
expense  pool. 

(ii)  Statement  of  pool  and  base  costs 
for  each  proposed  indii«ct  expense  rate, 
listing  the  proposed  amount  by  account 
with  unallowable  costs  specifically 
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idantifled  and  excluded  from  the 
proposed  pool. 

(ill)  Schedule  of  allowable  direct  costs 
lor  each  cost-reimbursement  and  fixed- 
price  incentive  contract  (or  reference  to 
applicable  accoimting  records  if  data  is 
too  voltmiinous). 

(iv)  Schedule  of  allocation  base 
amounts  for  each  cost-reimbursement 
and  fixed-price  incentive  contract  (if  not 
otherwise  covered  by  paragraph 
(b)(l)(iii)  of  the  subsection). 

(v)  Schedule  of  hours  and  costs 
proposed  on  time-and-materials  and 
labor-hour  contracts  (if  applicable). 

(vi)  Schedule  of  Government  contract 
participation  in  the  indirect  expense 
pools. 

(vii)  Schedule  of  bcilities  capital  cost 
of  money  factore  computation  (if 
applicable). 

(viii)  Schedule  or  computation  of 
allocable  independent  research  and 
development  and  bid  and  proposal  costs 
(ifappUcable). 

Mote  to  paragraph  (b)(ll:  These  items 
represent  the  minimum  data  necessary 
to  begin  the  required  audit,  and 
compliance  with  this  requirement  does 
not  limit  the  contracting  officer's  right 
to  require,  on  a  case-by-case  basis, 
submission  of  additional  data 
considered  necessary  to  support  the 
proposal. 

4.  Section  42.705-2  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


42.70&-2    Auditor 

•        ••••- 

(b)  •   ♦  •  (1)  The  contractor  shall 
submit  to  the  cognizant  contracting 
officer  and  auditor  a  final  incurred  cost 
proposal  reflecting  actual  cost 
experience  during  the  covered  period, 
together  with  supporting  cost  data  in 
accordance  with  42.705-l(b)(l). 


PART  S-SOUCtTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.216-7  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (d)(2)  to  read  as  follows: 

S2,21»-7   ANowabla  Coat  «id  Payment 


ALLOWABLE  CXJST  AND  PAYMENT 
(DATE) 

•        *        •         •         * 

(2)  01  The  Contnctor  shall,  within  six 
months  after  the  expiration  of  each  of  its 
fiscal  yean,  or  by  a  later  date  approved  by 
the  Coatncting  Officer  in  exceptional 
drcumstances,  submit  to  the  cognizant 
CoDtnctli^  Offlcer  responslbla  for 


negotiatlitg  its  Hnal  indirect  rates  and,  if 
required  t^  agency  procedures,  to  the 
cognizant  audit  activity  proposed  final 
indinct  cost  rates  for  that  period  and  the 
following  supporting  cost  data: 

(A)  Schedule  of  proposed  rates  for  each 
expense  pool. 

(B)  Statement  of  pool  and  base  costs  fbr 
each  proposed  indirect  expense  rate,  listing 
the  proposed  amount  by  account  with 
unallowable  costs  specifically  identified  and 
excluded  from  the  proposed  pool. 

(C)  Schedule  of  allowable  direct  costs  for 
each  cost- reimbursement  and  fixed-price 
incentive  contract  (or  reference  to  applicable 
accounting  records  if  data  is  loo 
voluminous). 

(D)  Schedule  of  allocation  base  amounts  for 
each  cost-reimbursement  and  fixed-price 
incentive  contract  (if  not  otherwise  covered 
by  paragraph  [d)(2)(iKC)  of  this  clause). 

(E)  Schedule  of  hours  and  costs  proposed 
on  time-aod -materials  and  labor-hour 
contracts  (if  applicable). 

(P)  Schedule  of  Government  contract 
participation  In  the  indirect  expense  pools. 

(G)  Schedule  of  facilities  capital  cost  of 
money  fectors  computation  (if  applicable).  • 

(H)  Schedule  or  computation  of  allowable 
independent  research  and  development  and 
bid  and  proposal  costs  (if  appiicable). 

(u)  Paoeraphs  (d)(2}(i)  (A)  through  (H)  of 
this  clause  specify  the  minimum  data 
nacassary  to  begin  the  required  audit,  and 
compliance  with  this  requirement  does  not 
limit  the  Contracting  Officer's  right  to 
require,  on  a  casa-by-case  basis,  submission 
of  additional  data  considered  nocessary  to 
support  the  proposal. 

(iii)  The  proposed  rates  shall  be  tMsed  on 
the  Contractor's  actual  cost  experience  for 
that  period.  The  appropriate  Government 
representative  and  Contractor  shall  establish 
the  final  indirect  cost  rates  as  promptly  as 
practical  after  receipt  of  the  Contractor's 
proposal.  Contractors  who  are  delinquent  in 
the  submittal  of  final  incurred  cost  proposals 
may  be  considered  to  have  an  inadequate 
accounting  system  and  controls. 


6.  Section  52.216-13  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (c)(2)  to  read  as  follows: 

S2^S-13    AllowiMeCoMandPayrMm— 

Fadlltias. 


ALLOWABLE  COST  AND  PAYMENT— 
FACOiTIES  (DATE) 


fc)*  •   • 

(2)  (i)  The  Contractor  shall  withm  six 
months  after  the  expiration  of  each  of  its 
fiscal  years,  or  by  a  later  date  approved  by 
the  Contracting  Officer  in  exceptional 
dmmistances.  submit  to  the  Contracting 
Officer  and  to  the  cognizant  audit  activity 
prc^posed  finsl  indirect  cost  rates  for  that 
period  and  the  following  supporting  cost 
data: 

(A)  Schedule  of  proposed  rates  for  each 
expense  pool. 

(B)  Statement  of  pool  and  base  costs  for 
each  prc^KMed  indirect  expense  rate,  listing 
the  pcopoaed  amount  by  account  with 


unallowable  costs  spadficaily  Identlfiad  and 
excluded  from  the  proposed  pool. 

(C)  Schedule  of  allowable  direct  costs  for 
emch  cost-reimbursement  and  fixed-price 
incentive  contract  (or  reference  to  applicable 
accounting  records  if  data  is  too 
voluminous). 

(D)  Schedule  of  allocation  base  amounts  for 
each  cost-nimbuisament  and  fixed-price 
incentive  contract  (if  not  otherwise  covered 
by  paragraph  (c)(2)(i)(C)  of  this  clause). 

(E)  Schedule  of  hours  and  costs  proposed 
on  time-and -materials  and  labor-hour 
contracts  (if  applicable). 

(F)  Schedule  of  Government  contract 
participation  in  the  indirect  expense  [xwIb. 

(G)  Schedule  of  fiscilities  capital  cost  of 
money  factors  computation  (if  applicable). 

(H)  Schedule  or  computation  of  allocable 
independent  research  and  development  and 
bid  and  proposal  costs  [if  applicable). 

(ii)  Paragraphs  (c)(2HiXA)  through  (H)  of 
this  clause  specify  the  minimum  data 
naoessary  to  begin  the  required  audit,  and 
compliance  with  this  requirement  does  not 
limit  the  Contracting  Officer's  right  to 
require,  on  a  case-by-case  basis,  submission 
of  additional  data  considered  necessary  to 
support  the  proposal. 

(iii)  The  proposed  rates  shall  be  based  on 
the  Contractor's  actual  cost  experience  for 
that  period.  The  appropriate  Covemraent 
representative  and  Contractor  shall  establish 
the  final  indirect  cost  rates  as  promptly  aa 
practical  afier  receipt  of  the  Contractor's 
proposal.  Contractors  who  are  delinquent  in 
the  submittal  of  final  incurred  cost  proposals 
may  be  considered  to  have  an  inadequate 
accounting  system  and  controls. 

7.  Section  S2.Z16-15  is  amended  by 
revising  the  date  of  the  claixse  and 
paragraph  (b)  to  read  as  follows: 

SU16-16    Praclelermlned  Indirect  Cost 


PREDETERMINED  INDIRECT  COST  RATES 
(DATE) 


(b)  (1)  Not  later  than  six  months  after  the 
expiration  of  the  Contractor's  fiscal  year,  the 
Contnctor  shall  submit  to  the  cognizant 
Contracting  Officer  under  Subpart  42.7  of  the 
Federal  Acquisition  Regulation  (FAR)  and,  if 
required  by  agency  procedures  to,  to  the 
cognizant  Government  audit  activity, 
proposed  predetermined  indirect  cost  rales 
and  the  following  supporting  cost  data: 

(i)  Schedule  of  proposed  rates  feu-  each 
expense  pool. 

(ii)  Statement  of  pool  and  base  costs  for 
each  proposed  Indhrect  expense  rale,  listing 
the  proposed  amount  by  account  with 
unallowable  costs  spedficaUy  identified  and 
excluded  from  the  proposed  pool. 

(iii)  Schedule  of  allowable  direct  costs  for 
each  cost-reimbursement  and  fixed-fmce 
incentive  contract  (or  reference  to  applicable 
accoimting  records  if  data  is  too 
voluminous). 

(iv)  Schedule  of  allocation  base  amounts 
for  each  cost -reimbursement  and  fixed-price 
incentive  contract  (if  not  otherwrise  covered 
fay  pan^ph  (b)(l)(iii)  of  this  clause). 
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(v)  Schedule  of  hours  and  costs  proposed 
on  time-and-materials  and  labOT-hour 
contracts  (if  applicable). 

(vi)  Schedule  of  Goveninient  contract 
puticipatifHt  in  the  indirect  eypenae  pocris. 

(vii)  Schedule  of  facilities  capital  cost  of 
money  foctore  computation  (if  applicable). 

(viii)  Schedule  of  computation  of  allocable 
independent  research  and  develop  and  bid 
and  proposal  costs  (if  applicable). 

(2)  Par^raphs  (b)(1)  (i)  through  (viU)  of 
this  clause  specify  the  minimum  data 
necessary  to  be^  the  required  audit,  and 
ccHnpliance  %n&  this  requirement  does  not 
limit  the  Ccmtracting  Officer's  right  to 
require,  on  a  case-by-case  basis,  submission 
of  additional  data  considered  necessary  to 
support  the  proposal. 

(3)  The  proposed  rates  shall  be  based  od 
the  Contractor's  actual  cost  experience 
during  that  fiscal  year.  Negotiatitms  of 
{redetermined  indirect  cost  rates  shall  begin 
as  soon  as  practical  after  receipt  of  the 
Contractor's  proposal.  Contractors  who  are 
delinquent  in  the  submittal  of  final  incurred 
cost  propc»als  may  be  considered  to  have  an 
inadequate  accounting  sjrstem  and  controls. 
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AppHCilllHty  of  ItM  ( 

MMmWs  Regulattem  to  Leadbig, 

UnlofldknQ  end  StonQa 

AOCMCT:  Rafeaich  and  Special  Programi 
AdministnUoa  (RSPA),  DOT. 
ACnOM:  Advance  notice  of  proposed 
nilemaUng  CANPRXf);  notice  of 
meeting. 

summary:  This  ANPRM  announces  thrae 
public  meetings  at  which  RSPA  will 
seek  ideas,  propoaals  and 
leoommenoatiODa  regarding  the 
applicability  of  the  Hazardous  Materials 
Regulations  (HMR)  to  paiticular 
hazardous  materials  transportation 
activities.  This  information  will  help  the 
agency  to  consolidate,  clarify,  revise  and 
update  existing  agency  interpretations, 
rulings  and  decisions  regarding  the 
applicability  of  the  HMK  and  determine 
whether  there  is  a  need  to  amend  the 
HMR.  Clarifying  the  applicability  of  the 
HMR  will  facilitate  compUance  and  will 
have  the  beneGdal  effect  of  clarifying 
the  applicability  of  other  Federal,  State, 
local  uid  Indian  tribe  hazardous 
materials  requirements.  . 

DATES:  Meetings.  (1)  September  13. 1996 
from  9:00  a.m.  to  4:00  pjn.  in  Atlanta, 
Georgia — public  meeting. 

(2)  September  25. 1996  from  9:00  a.m. 
to  iM)  p.m.  in  Sacramento,  California — 
wnjrldng-gioup  session. 

(3)  October  30. 1996  from  9:00  a-m.  to 
4:00  p.m.  in  Philadelphia, 
Pennsylvania — working-group  seaaion. 

Oral  preientations — Atlanta.  Any 
person  wishing  to  present  an  oral 
statement  at  the  Atlanta  public  meeting 
should  notify  Nancy  E.  Machado  by 
telephone  or  in  writing,  on  or  before 
September  10, 1996.  Five  copies  of 
written  text  of  oral  statements  should  be 
presented  to  RSPA  staff  immediately 
prior  to  the  oral  presentation. 

Written  comments:  working-group 
sessions  in  Sacramento  and 
Philadelphia.  Writtm  comments  must 
be  received  on  or  before  November  30, 
1996.  Any  person  wishing  to  participate 
in  the  Sacramento  working-group 
session  should  notify  Nancy  E.  Machado 
by  telephone  or  in  writing  on  or  before 
September  IB,  1996.  Any  person 
wishing  to  participate  in  the 
Philadelphia  working-group  session 


should  notify  Nancy  E.  Machado  by 

telephone  or  in  writing  on  or  before 

October  23, 1996. 

AOCMEMES:  Meetings.  (1)  The  Omni 

Hotel.  100  CNN  Center,  Atlanta.  GA 

3033S. 

(2)  Department  of  Social  Service* 
AucUtorium.  744  P  Street,  Sacramento, 
CA9S184. 

(3)  Pami  Tower  Hotel.  Qvic  Cenlar 
Boulevard  at  34th  St.  Philadelphia.  PA 
19104. 

Comments.  Address  conunents  to 
Dockets  Unit  PHM-30),  Office  of 
Hazardous  Materials  Safety,  Research 
and  Special  Programs  Admiiiistiatia&. 
U.S.  Department  of  Transportation. 
Washington,  DC.  20S9O-0OO1. 
Commen''  should  identify  the  docket 
and  notice  number  and  be  submitted, 
when  possible,  in  Bve  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  should 
include  a  self-addiessed,  stamped 
postcard.  The  Dockets  Unit  is  located  in 
Room  8421  of  the  Nassif  Building,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590-0001.  OIEce  Hours  are  8:30  ajn. 
to  5:00  p.m.,  Monday  through  Friday, 
except  on  public  holidays  when  the 
office  will  be  closed. 
FOA  FURTHER  MTOMiATIOM  OONTACT: 
Nancy  E.  Machado,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  400  Seventh  Street. 
S.W..  Washington  DC.  20S9O-00O1. 
telephone  202-366-4400. 

SUPPLBdrTARY  MFOnMATMN: 

L  Temporary  Qaeure  of  Dofjcet  Room 

In  an  effoit  to  improve  the  indoor  air 
quality  in  the  Nassif  Building,  400 
Seventh  Street,  SW,  Washington.  DC 
20590,  the  U.S.  Department  of 
Transportation  and  the  building's  owner 
have  initiated  a  major  cleaning  prtiject. 
This  prtqect  entails  a  thorough  cleaning 
of  the  building  on  a  floor-by-floor  basis. 
During  the  cleaning  of  each  floor,  the 
Qoor  will  be  closed  to  employees  and 
visitors.  It  is  estimated  that  the  cleaning 
of  each  floor  will  take  approximatefy 
three  weeks.  During  this  three-week 
period,  the  offices  on  eech  floor  will  be 
closed  and  the  affected  employees  will 
be  relocated  to  another  building.  Once 
the  cleaning  of  a  floor  is  complete, 
employees  and  visitors  may  return  to 
that  floor.  RSPA's  Ekickets  Unit  is 
located  on  the  eighth  floor.  Cleaning  of 
the  eighth  floor  is  scheduled  to  begin  on 
Monday,  August  12, 1996  and  last  until 
September  3, 1996.  As  a  result,  RSPA's 
Dockets  Unit  is  scheduled  to  dose  for 
approximately  three  weeks. 

Because  of  the  volume  of  materials  in 
the  Dockets  Unit,  it  cannot  be  relocated 


during  the  cleaning  and  will  be  closed. 
However,  since  the  comment  period  of 
this  ANPRM  is  open  until  November 
30,1996  Docket  HM-223  will  be 
relocated  and  made  available  for  review 
in  Room  541 4A  of  the  Nassif  Building, 
telephone  (202)  366-4900.  The  public 
may  view  this  docket  between  the  hours 
of  8:30  a.m.  and  5:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Following  completion  of  cleaning, 
Docket  HM-223  will  be  returned  to  the 
Doct»ts  Unit  in  Room  8421  of  the  Nassif 
Building,  400  Seventh  Street.  SW, 
Washington,  DC  20590-0001.  telephone 
(202)  366-5046. 

n.  Background 

The  HMR.  49  CFR  Parts  171-180.  are 
promulgated  in  accordance  with  the 
direction  in  49  U.S.C.  S103(b)  that  the 
Secretary  of  Transportation  "prescribe 
regulatioiu  for  the  safe  transportation  of 
huardous  material  in  intrastate, 
interstate  and  foreign  commerce." 
"Transportation"  is  defined  as  "the 
movement  of  property,  and  any  loading, 
unloading,  or  storage  incidental  to  the 
movemenL"  49  U.S.C  5102(12). 
"Commerce"  is  defined  as  "trade  or 
transportation  in  the  jurisdiction  of  the 
United  States — (A)  between  a  place  in  a 
State  and  a  place  outside  of  the  State;  or 
[B)  that  affects  trade  or  transporiation 
between  a  place  in  a  State  and  a  place 
outside  of  the  SUte."  49  U.S.C.  5102(1). 

In  recent  years,  RSPA  has  issued  a 
number  of  interpretations,  inconsistency 
rulings  and  preemption  determinations 
in  response  to  public  requests  for 
clarification  regarding  the  meaning  of 
the  term  "transportation  in  commerce" 
and  whether  particular  activities  &11 
under  that  term  and,  therefore,  are 
subject  to  the  HMR.  Although  these 
documents  are  publicly  available,  the 
regulated  industry.  Federal  agencies. 
States,  local  governments,  and  Indian 
tribes  have  not  been  consistently  aware 
of  their  existence  and  availability. 
Furthermore,  some  of  the  interpretations 
and  decisions  in  these  documents  need 
to  be  revised  in  light  of  changes  in 
DOT'S,  and  other  Federal  agencies', 
statutory  authority.  The  purpose  of  this 
rulemaking  is  to  consolidate,  clarify, 
and  revise,  as  necessary,  these 
interpretatiotis.  rulings  and  decisions, 
and  make  them  pari  of  the  HMR. 

Clarifying  the  applicabilify  of  the 
HMR  would  also  have  the  beneficial 
effect  of  clarifying  the  applicability  of 
the  Enviroiunental  Protection  Agency's 
(EPA's)  and  the  Occupation  Safety  and 
Health  Administration's  (OSHA's) 
regulations  concerning  materials 
covered  under  the  HMR.  For  example, 
EPA  regulates  hazardous  materials  to 
ensure  that  they  are  not  unintentionally 
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or  unlawfully  released  into  the 
mivironment  (see,  e.g.,  SARA  Title  m, 
42  U.S.C  llOOl,  et  seq.).  and  OSHA 
regulates  hazardous  materials  in  the 
work-place  to  ensure  worker  safety  and 
health  see,  e.g.,  the  Occupatioiul  Safety 
and  Health  Act  of  1970  (OSHAct),  29 
U.S.C.  651  e*  seq.).  To  the  extent  that 
DOT  does  not  regulate  in  a  particular 
area,  both  EPA  and  OSHA  are  bee  to 
regulate  to  the  full  extent  of  their 
statutory  authority.  However,  where 
DOT  does  regulate  in  a  particidar  area, 
both  have  limited  authorify  to  regulate 
in  that  same  area.  For  example,  in  its 
hazardous  material  emergency 
programs,  EPA  has  exempted  by 
regulation,  or  is  required  to  exempt  by 
statute,  certain  transportation  activities 
that  are  subject  to  the  HMR.  See  42 
U.S.C  11047  (transportatioo  and  storage 
incident  to  such  transportation  are 
exempt  from  most  SARA  Title  IH 
requirements);  40  CFR  68.3  (certain 
transportation-related  activities  are 
exempt  from  the  definition  of 
"stationary  source"  in  EPA's  Chemical 
Accident  Prevention  regulations).  OSHA 
faces  similar  limitations.  See  29  U.S.C 
653(b)(1)  ("Nothing  in  [the 
Occupational  Safety  and  Health  Act  of 
1970]  shall  apply  to  working  conditions 
of  employees  with  respect  to  which 
other  Federal  agencies  .  .  .  exertnse 
statutory  authority  to  prescribe  or 
enforce  standarxls  or  regulations 
affecting  occupational  safety  or 
health"). 

Clarifying  the  applicability  of  the 
HMR  would  have  the  beneficial  effect  of 
clarifying  where  States,  local 
governments  and  Indian  tribes  may 
regulate  without  being  preempted  under 
Federal  hazardous  materials 
transportation  law  (Federal  hazmat  law), 
49  U.S.C  5101-5127.  When  it  last 
substantively  amended  Federal  hazmat 
law  in  1990.  Coagress  suted  that 
uniform  regulations  promote  safisty  in 
the  transportation  of  hazardous 
materials.  See  Public  Law  (Pub.  L)  101- 
615,  $  2, 104  SUL  3244  (1990).  In  order 
to  promote  consistency  in  laws  and 
regulations  governing  the  transportation 
of  hazardous  materials,  to  achieve 
greater  uniformity  among  those  laws, 
and  to  promote  the  public  health. 
weUare,  and  safsfy  at  aH  levels. 
Congress  gave  DCTT  the  authorify  to 
preempt  a  requirement  of  a  State, 
politick  subdivision  of  a  State  or  Indian 
tribe  where: 

(1)  complying  with  ■  lequimnent  of  the 
Stats,  political  subdivision,  or  triba  and  a 
requiieroent  of  [Federal  hazmat  law)  or  a 
regulation  prescribed  under  {Federal  hazmat 
lawl  is  not  poisible; 

(2)  the  tequiramant  of  the  Slate,  political 
subdivision,  or  tribe,  as  applied  and 


enibrced,  is  an  obstacle  to  accompliBhiog  and 
carrying  out  IFedeial  hazmat  law]  or  a 
regiilation  prescribed  under  {Federal  baanat 
law]:  or 

(3)  a  law,  ragulation,  order  or  otlier 
requirement  of  a  Stats,  political  subdivision 
of  a  State,  or  Indian  tribe  about  any  of  the 
following  subjects  ...  is  not  Eubstantively 
the  same  as  a  provision  of  [Federal  hazmat 
law]  or  a  nigulatioo  prascribed  under 
[Fadarsl  hazmat  law): 

(A)  the  designatioo,  description,  and 
classlBcabon  of  hazardous  malarial. 

(B)  the  packing,  repacking.  **«"«fllTig, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  the  prapaiation,  execution,  and  use  of 
shipping  documents  reteted  to  hazanoui 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of  those 
documents. 

(D)  the  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transponstioD  of  hazardous  material. 

(E)  the  design.  manuCscturing,  iabrication, 
marking,  maintenance,  reconditjoning, 
lepeiring,  or  testing  of  a  package  or  container 
represented,  marked,  certified,  or  sold  as 
qualified  for  use  in  transporting  hazardous 
materiaL 

49  U.S.C  S12S  (a)  and  (b). 

Non-Federal  requirements  that  are 
authorized  by  other  Federal  law  are  not 
preempted.  See  49  U.S.C  5125(b). 

Petitions  for  Reconsideration  of 
Administrative  Determination  of 
Preemption 

On  February  IS,  1995,  RSPA 
published  its  determinations  in  PD- 
8(R),  PD-9(R),  PD-10(R),  and  PD-11(R) 
(Docket  Noa.  PDA-9(R),  PDA-7(R), 
PDA-IO(R).  and  PDA-11(R), 
respectively)  [BO  FR  8774).  RSPA  did 
not  preempt  the  two  California  statutory 
provisions  or  34  of  the  40  Los  Angeles 
Counfy  regulations  at  issue.  The  State 
and  local  requirements  related  to 
permits;  fees;  on-site  hazard 
commimication;  the  definition, 
classification,  transportation,  storage, 
handling  and  imloading  of  hazardous 
materials  at  consignee  bcilities;  and 
container  design  and  construction. 
RSPA  did,  however,  preempt  six  Los 
Angeles  Coimty  regulations,  finding  that 
those  regulations  restricted  tank  car 
unloading  and  imposed  taes,  which 
were  not  used  forbazardous  materials 
transportation  purposes,  on  consignee 
unloading  activities. 

Within  the  20-day  time  period 
provided  in  49  CFR  107.211(a),  HASA, 
Inc.,  The  Sodefy  of  the  Plastics 
Industry,  Inc.;  National  Propane  Gas 
Association;  Pioneer  Chlor  Alkali 
Company.  Inc.;  National  Tank  Truck 
Carriers,  Inc.;  and  Chlorine  Institute, 
Inc.  and  Chemical  Manufacturers' 
Association  (Petitionets)  filed  petitions 
for  reconsideration  of  RSPA's 


determinations.  The  petitioners  raised 
numerous  issues  regarding  the  on-site 
handling  and  transportation  of 
hazardotis  materials,  and  questioned 
whether  certain  transportation  and 
unloading  activities  are  regulated  under 
the  HMR. 

This  rulemaking  will  directly  address 
the  issues  raised  by  the  petitioners  in 
PD-8(R),  PD-9(R),  PD-10(R),  and  PD- 
11(R).  Consequently.  RSPA  will  defer 
issuing  a  decision  with  respect  to  the 
petitions  for  recon&ideretitm  until  this 
rulemaking  is  completed.  RSPA  is 
taking  this  action  in  order  to  avoid 
prejudging  issues  which  are  more 
appropriately  handled  through  the 
notice-and-commenl  process  under  the 
Administrative  Procedure  Act.  5  U.S.C 
553.  In  conjunction  with  this  ANPRM, 
RSPA  has  also  published,  in  the  Federal 
Kegiater  of  July  24, 1996  (61  FR  38513), 
a  "Notice  of  Eteferral  of  Decision  oo 
Petitions  for  Reconsideration  of 
Administrative  Determination  of 
Preemption." 

m.  Areas  of  Regulatory  Concan 

RSPA  asks  commentars  to  address  the 
following  questions  and  to  identify 
other  related  issues  RSPA  should 
address  in  any  further  rulemaking  under 
this  docket: 

Loading 

Background 

The  HMR  impose  filling  conditions 
and  limitations  for  packaging  hazardous 
materials,  such  as  specifying  the  types 
of  packagings  which  must  be  used  and 
the  filling  limits  for  those  pac:kagings. 
49  CFR  Part  173.  The  HMR  also  specify 
requirements  for  marking  and  labeling 
hazardous  materials  shipments.  49  CFR 
172.300-338  and  I72.40O-450, 
respectively.  The  liMR  historically  have 
addressed  the  offering  of  packages  for 
transportation,  holding  the  shipper,  or 
offaror,  responsible  for  compliance  with 
applicable  rsgtdalions  at  the  time  a 
package  is  offered  for  transportation.  49 
CFR  171.1,  171.2.  Concerning  in-plant 
processes,  the  HMR  address  only  the 
loading  of  highway  cargo  tanks.  49  CFR 
177.834-844. 

Issues 

(1)  At  what  point  is  a  package  offered 
for  "transportation  in  commerce'7 
When  filled?  When  a  package  is  selected 
from  inventory?  When  an  offer  (oral  or 
written)  has  been  made  to  a  carrier? 
When  a  shipping  paper  has  been 
executed?  When  the  packaging  is 
physically  tendered  to  the  carrier?  At 
some  other  point?  Explain  your  answer. 

(2)  (a)  If  the  shipper  is  a  private 
carrier,  should  any  pottion  of 
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transpotation,  prior  to  movement  onto 
a  public  load,  be  considered 
transportation  in  commerce? 

(b)  If  the  carrier  is  a  contract  or 
common  carrier,  ahould  any  movement 
on  the  shipper's  facility  of  a  transport 
vehicle  containing  hazardous  material 
be  cooaidered  in  transportation  in 
CGonmerce,  itw-hiHing  movement  to  an 
on-site  storage  bdlity? 

(c)  Should  public  accessibility  to  the 
shipper's  Eadlity  have  any  bearing  on 
whether  in-plant  movement  is 
regulated? 

(3)  (a)  Should  the  agency  continue  to 
regulate  the  loading  of  cargo  tanks  but 
not  other  bulk  packagings  (except  where 
a  fuDctian  relate*  diractly  to  safety 
during  tmisportatioQ  away  Cram  the 
loading  facility)? 

(b)  Should  regulation  be  limited  to 
loaiUiig  of  cargo  tanks  CT  other  bulk 
prlrjging  only  where  contract  or 
mmm/Mi  carrier  penonnel  are  involved 
in  the  loading? 

(4)  (a)  Should  the  agency  regulate  the 
filling  of  non-bulk  packasings  beyond 
functions  that  directly  rehte  to  safety 
during  transpoitatian  away  from  the 
flUingfacmty? 

(b)  Should  regulatian  be  limited  to  the 
loading  or  filling  of  bulk  or  non-bulk 
packagings  performed  by  contract  or 
common  carrier  persoimel  only? 

(5)  Are  there  others  factors  for 
delaimining  whether  loading  of 
hazardous  materials  is  "indxlental"  to 
transput  tation  in  commerce? 

Unhading 
Background 

Generally,  under  the  HMR. 
transpottation  in  commerce  is 
considered  complete  when  hazardous 
matoials  are  delivered  to  a  consignee's 
location  and  the  delivering  carrier  has 
physically  tendaied  the  matraials  to  the 
consignee,  sudi  as  by  unlneding  a  bailer 
or  disconnecting  a  trailer  far  imlnedlng 
by  the  consignee.  See  49  CFR 
177.834(Q<2).  This  applies  to  both  bulk 
and  non-buDc  hazartious  materials.  A 
notable  exoeptian  to  the  ganenl  rule  is 
that  the  HMR  regulate  the  imloeding  of 
tan  If  can  by  ctmsignees,  even  though 
then  is  usually  no  carrier  involvement 
in  the  process  other  than  positioning  the 
lank  car  at  the  unloading  site.  49  CFR 
174.67.  OSHA  has  promulgated  several 
worker  health  and  safety  standards,  e^, 
Prooe**  Safety  Management  of  Highly 
Hazardous  Cbemicals,  29  CFR  1910.119; 
Hazardous  Waste  Operations  and 
EmetgsDcy  Response.  29  CFR  1910.120, 
wfai^  provide  mora  comprehensive 
ptotecUon  for  oonsigneea'  employees 
than  RSPA's  limited  consignae 
imloeding  requirements. 


Issues 

(1)  (a)  Should  RSPA  continue  to 
regulate  rail  tank  car  unloading  by 
conaioiees? 

(b)  Should  RSPA  continue  to  regulate 
rail  tank  car  imloading  by  consignees  in 
light  of  OSHA's  comprehensive  woricer 
s^ty  and  health  standards? 

(c)  Should  RSPA  or  FRA  promulgate 
legulatlona  for  the  protection  of  raiboad 
worken  wdiile  performing  woric 
«««iffniinint«  within  plant  boundaries? 

(d)  If  RSPA  continues  to  regulate  rail 
tank  car  imloading  by  consignees, 
should  ^PA  only  regulate  to  the  extent 
that  the  miloading  process  is  begun  or. 
alternatively,  completed,  within  a 
spedfied  period  of  time  [e.g.,  within 
two  weeks  of  delivery  to  the  consignee)? 
If  so.  what  time  frame  do  you 
recommend? 

(2)  Should  RSPA  regulate  unloading, 
for  other  than  tank  cars,  of  non-bulk  or 
bulk  packages  when  unloading  does  not 
involve  a.contract  or  common  carrier? 

(3)  Should  public  accessibility  to  a 
consignee's  hdUty  have  any  beering  on 
whether  unloading  is  regulated? 

(4)  Since  a  private  motor  carrier  may 
be  both  a  carrier  and  consignee,  at  what 
point  should  transportation  be 
considered  complete  lor  that  carrier? 
(e.g..  When  a  transport  vehicle  is 
cMivered  to  the  carrier's  facility?  When 
it  is  unloaded?) 

(5)  An  there  other  factora  for 
determining  whether  iinl"^'^*"fl  of 
hazardous  materials  is  "incidental"  to 
transportation  in  commerce? 

Storage 
Background 

Storage  that  is  incidental  to 
transportation  in  commerce  and. 
consequently,  regulated  under  the  HMR. 
includes  storage  by  a  carrier  that  occurs 
between  the  time  a  hazardous  material 
is  ofiered  for  transportation  to  the 
carrier  and  the  time  it  reaches  its 
intended  destination  and  is  delivered  by 
the  carrier  and  accepted  by  the 
consignee.  See  49  CFR  174.204(a)(2) 
(requirements  for  tank  car  deUvery. 
including  storage,  of  gases).  RSPA  {us 
expressed  the  Wew  that  storage  of 
hazardous  material  on  consignor  or 
condgnee  property  (including  leased 
track)  is  not  incidental  to  transpottadcn 
in  commerce  and,  thus,  net  regulated 
under  the  HMR.  See  Inconsistency 
Ruling  28.  City  of  San  lose,  Califomia; 
BettricUoia  on  Stomge  ofHaztmioiu 
Materials.  55  FR  88M  (Mar.  8. 1990). 
Similarly,  when  a  shiimiant  is 
mn«ign«H  by  the  ofisnr  to  a  storage  or 
transfer  fsduty  which  is  the  destinatian 
of  the  shipment,  rather  than  to  an  end 
user,  RSPA  believes  the  shipment  is  out 


of  transportation  in  commerce  onoe 
received  and  then  unloaded,  or  stored 
loaded,  at  the  storage  or  transfer  facility. 

Issues 

(1)  Should  the  storage  of  a  hazardous 
material  on  leased  trade,  by  any  person, 
be  regulated  under  the  HMR?  Why  or 
why  not? 

(2)  Should  the  HMR  continue  to  apply 
only  to  storage  that  may  occur  between 
the  time  a  hazardous  materials  shipment 
is  o^red  for  transpottation  to  a 
common,  contract  or  private  carrier  and 
the  time  the  shipment  reaches  its 
intended  destination  and  is  accepted  by 
the  consignee? 

(3)  Should  RSPA  regulate  only  those 
hazardous  materials  shipments  that  are 
stored  while  under  "active"  shipping 
papere?  U  so,  how  should  RSPA  define 
"active"  shipping  papers? 

(4)  Are  there  olhere  factora  for 
determining  whether  storage  of 
hazardous  materials  is  "incidental"  to 
transportation  in  commerce? 

Handling 

Background 

Baaed  on  their  respective  statutory 
authorities,  both  DOT  and  OSHA 
regulate  hazardous  materials. 
Nevertheless,  prior  to  1990,  where  DOT 
exerdsed  its  authority,  under  the  former 
Hazardous  Materials  Transportation  Act 
(HMTA).  49  U.S.C.A.  1801  et  seq.,  to 
prescribe  or  enforce  standards  or 
regulations  affecting  occupational  safety 
or  health  in  a  particular  area,  OSHA  was 
preduded  bom  regulating  in  that  same 
area,  without  exception.  See  29  U.S.C 
653(bHl). 

In  1090.  Congress  enaded  the 
Hazardous  Materials  Transpottation 
Uniform  Safety  Ad  of  1990  (HMTUSA), 
Pub.  L.  101-615.  Among  other  things, 
HMTUSA  amended  the  HMTA  to  limit 
the  preemptive  eSed  of  DOT 
regulations  on  Federal  OSHA 
regulations.  See  49  U.S.C  App. 
180S(b)(3)  (1990). 

In  1994,  the  HMTA  was  codified  by 
Pub.  L.  103-272.  The  purpose  of  Pub.  L 
103-272  was  to  "clean-up"  several 
related  Federal  transportation  laws, 
"restating"  them  in  a  format  and 
language  intended  to  be  easier  to 
understand  without  rhanging 
substantive  cootant.  The  language  in  49 
U.S.C  5107(fH2),  whan  former  HMTA 
S  1805(b)(3)  is  codified.  leinforces 
Congress'  intent  to  limit  the  preemptive 
efied  of  DOT  regulations  on  Federal 
OSHA  regulatians.  Sadian  5107(f)(2) 
clearly  nullifies  the  HMR's  preemptive 
efisd  on  Federal  OSHA  regulatiaDS  in 
several  areas — (1)  Hazmat  employee 
training  under  49  U.S.C  5107  (aHd): 
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(2)  handling  under  49  U.S.C.  5106:  (3) 
registration  under  49  U.S.C  5108;  and 
(4)  motor  carrier  safety  permits  under  49 
U.S.C.  5109.  Sedion  5125  of  Federal 
hazmat  law  continues  to  define  the 
preemptive  eHed  of  the  HMR  on  State, 
local  government  and  Indian  tribe 
requirements. 

Despite  language  in  49  U.S.C.  5106 
authorizing  DOT  to  regulate  the 
handling  of  hazardous  materials, 
language  in  49  U.S.C.  5125  authorizing 
DOT  to  preempt  non-Federal  handling 
requirements  that  are  not  substantively 
the  same  as  those  under  Federal  hazmat 
law  or  the  HMR,  and  language  in  49 
U.S.C.  5107(f)(2)  limiting  the 
preemptive  effed  of  DOT's  handling 
regulations,  nowhere  does  Federal 
hazmat  law  define  the  term  "handling." 
In  interpreting  the  applicability  of  the 
HMR,  RSPA  has  held  that  the  term 
"handling"  includes,  among  other 
activities,  the  unloading  of  hazardous 
materials  inddental  to  transportation  in 
commerce.  See  PD-9  (February  15, 
1995;  60  FR  8774). 

Issues 

(1)  Which  transportation-related 
adivities  should  be  included  under  the 
term  "handling"?  Why? 


(2)  Which  transportation-related 
activities,  if  any,  ^ould  be  exduded 
firom  the  list  of  adivities  that  constitute 
"handling"?  Why? 

(3)  Are  there  fadore  for  determining 
when  a  hazardous  materials 
transportation  activity  is  "handling" 
within  the  meaning  of  Federal  hazmat 
law  and,  therefore,  regulated  under  the 
HMR? 

IV.  ParticipationACondud  of  Meetings 

The  public  meetings  will  be  informal. 
Representatives  from  DOT  will  be  in 
attendance.  RSPA  has  invited 
representatives  from  OSHA  and  EPA  to 
attend  because  of  the  interest  those 
agencies  share  with  DOT  in  regulating 
hazardous  materials.  RSPA  invites  all 
interested  parties,  including  States, 
local  governments  and  Indian  tribes,  to 
participate  in  these  meetings. 

Participation  in  the  Atlanta  meeting 
will  be  in  the  form  of  oral  statements. 
Speakers  will  be  limited  to  ten  minutes. 
The  Atlanta  meeting  may  conclude  early 
if  all  participants  have  b«en  beard. 

The  Sacramento  and  Philadelphia 
meetings  also  will  be  informal.  R^A 
proposes  to  begin  the  Sacramento  and 
Philadelphia  meetings  by  giving 
meeting  partidpants  an  overview  of  the 


major  issues  of  concern  identified  by 
commenters  during  the  Atlanta  meeting. 
Meeting  participants  then  will  form 
working  groups  to  discuss  those  issues 
and  to  generate  ideas,  proposals  and 
recommendations  for  use  by  the  agency 
when  it  begins  preparing  a  notice  of 
proposed  rulemaking  in  this  docket.  A 
DOT  employee  will  be  assigned  to  each 
working  group  as  a  fadlitator.  At  the 
conclusion  of  the  working-group 
discussions,  a  representative  from  each 
working  group  will  present  each  group's 
ideas,  proposals  and  recommendations 
to  all  of  the  meeting  participants  for 
further  discussion. 

If  it  appears  that  there  is  insuffident 
public  interest  in  a  break-out  group 
format,  RSPA  may  decide  to  hold 
traditional  public  meetings  in 
Sacramento  or  Philadelphia. 

Issued  in  Wastiington,  DC  on  |uly  23. 1996, 
under  authority  delegated  in  49  CFR  Part 
106. 

AlanL  Rolwrls. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
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ENVIRONMENTAL  PROTECTION 
AOENCY 

40  CFR  Pwti  1M  andlU 
{OPP'-aoaaaoB;  FRL-saas-q 

nM207O-AB7S 

Itowctton  of  Pwdekl*  Food^ddWv* 

AOCNCV:  Enviraomental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 


:  EPA  is  revokiiig  six  food 
additive  regulations  (tolerances)  (or  four 
pestiddes.  EPA  is  revoking  four 
tolerances  because  they  violate  the 
Delaney  clause  of  the  Federal  Food, 
Drag,  and  Cosmetic  Act.  and  the  other 
t«n>  tolerances  because  they  are  not 
needed  to  prevent  adulterated  food. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  September  27,  1996.  Written 
objections,  requests  for  a  hearing,  and/ 
or  requests  for  stays  identified  by  the 
docket  number  OPP-300360B,  must  be 
submined  by  August  28, 1996. 
AOOnESMS  Written  objections  and 
hearing  requests,  identified  by  the 
docket  number,  1OPP-300360B1,  may  be 
submitted  tO)  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St,  SW.,  Washington,  DC 
20460.  Fees  accompanying  objections 
and  hearing  requests  shall  be  labeled 
"Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquariers 
Accounting  Operations  Branch,, OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittrijurgh,  PA  15251.  A  copy  of  any 
objections  and  bearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docket  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7S06C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  heariiig  requests 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202. 
A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Copies  of 
objections  and  hearing  requ(»ts  must  be 
submitted  as  an  ASCH  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
heering  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCH  file  formal.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 


the  docket  number  |OPP-300360Bi.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objectioris  and 
heering  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
Mrithout  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTtCR  RtFOMMATION  OONTACT  By 
mail:  Jean  M.  Frane,  Policy  and  Special 
Projects  Staff  (7501C),  Enviroiunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  1113, 
Crystal  Mall  «2, 1921  JeSerson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
5944.  e-mail: 

bane.jeanSepamail.epa.gov. 
(UPPIEMEHTARY  WFORMATION:  This 
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Exvnptes  ol  RegiiMBd  Ent- 


Users  of  the  pesticidea  cow- 
ered by  this  notice 
Food  procesaora 


This  table  is  not  exhaustive,  but  is  a 
guide  to  the  entities  EPA  believes  are 
regulated  by  this  action. 

B.  Terms  and  Acronyms 

In  today's  document,  EPA  uses  a 
number  of  terms  and  acronyms  that  may 
not  bo  familiar  to  the  reader.  For  the 
convenience  of  readers,  principal  terms 
and  acronyms  used  in  this  document  are 
listed  here. 

Federal  Food.  Drug,  and  Cosmetic  Act 
-FFDCA 

Federal  Insecticide,  Fungicide  and 
Rodentidde  Act  -  FIFRA 

408  tolerance  ■  a  raw  food  tolerance 
established  imder  section  408  of  the 
FFDCA. 

409  tolerance  -  a  processed  food 
tolerance  established  under  section  409 
of  the  FFDCA. 

CF  -  concentration  factor 

OF  -  dilution  factor 

HAFT  -  highest  average  field  trial 

RAC  -  raw  agricultural  commodity 

RTE  -  ready  to  eat 

C.  Statutory  Backpound 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  301  et  soq., 
authorizes  the  establishment  by 
regulation  of  maximum  permissible 
levels  of  pesticides  in  foods.  Such 
regulations  are  commonly  referred  to  as   ' 
"tolerances."  Without  such  a  tolerance 
or  an  exemption  from  the  requirement 
of  a  tolerance,  a  food  containing  a 
pestidde  residue  is  "adulterated"  under 
section  402  of  the  FFDCA  and  may  not 
be  legally  moved  in  interstate 
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commerce.  21  U.S.C  331. 342. 
Monitoring  and  enforcement  of 
pestidde  tolerances  are  carried  out  by 
the  U.S.  Food  and  Drug  Administration 
(FDA)  and  the  U.S.  Department  of 
Agriculture.  EPA  can  establish  a 
tolerance  in  response  to  a  petition  or  on 
its  own  initiative. 

The  FFDCA  has  separate  provisions 
for  tolerances  for  pestidde  residues  in 
raw  agricultural  commodities  (RACs) 
and  in  processed  food.  EPA  establishes 
tolerances,  or  exemptions  from 
tolerances  when  appropriate,  for  RACs 
under  section  408  (hereafter  referred  to 
as  "408  tolerances"  or  "RAC 
tolerances").  21  U.S.C.  346a.  EPA 
establishes  food  additive  regulations  for 
pestidde  residues  in  processed  foods 
under  section  409,  which  pertains  to 
"food  additives."  21  U.S.C.  348.  Food 
additive  regulations  under  section  409 
are  referred  to  hereafter  as  "409 
tolerances"  or  "processed  food 
tolerances." 

Section  409  tolerances  are  needed, 
however,  only  for  certain  pesticide 
residues  in  processed  food.  Under 
section  402(a)(2)  of  the  FFDCA,  a 
pestidde  residue  in  processed  food 
generally  will  not  render  the  food 
adulterated  if  the  residue  results  bora 
application  of  the  pesticide  to  a  RAC 
and  the  residue  in  the  processed  food 
when  ready  to  eat  is  below  the  RAC 
tolerance.  This  exemption  in  section 
402(a)(2)  is  commonly  referred  to  as  the 
"flow-through"  provision  because  it 
allows  the  RAC  tolerance  to  fiow 
through  and  apply  to  the  processed  food 
forms  as  well.  Thus,  a  409  tolerance  is 
only  necessary  to  prevent  foods  from 
being  deemed  adulterated  when  the 
level  of  the  pestidde  residue  in  a 
'processed  food  when  ready  to  eat  is 
greater  than  the  tolerance  established  for 
the  RAC,  or  if  the  processed  food  itself 


is  treated  or  comes  in  contact  with  a 
pestidde. 

If  a  409  tolerance  must  be  established, 
section  409  of  the  FFDCA  requires  that 
the  use  of  the  pesticide  will  be  "safe" 
(21  U.S.C.  348(c)(3)).  Relevant  factors  in 
this  safety  determination  include  (1)  the 
probable  consumption  of  the  pestidde 
or  its  metabolites;  (2)  the  cumulative 
effect  of  the  pesticide  in  the  diet  of  man 
or  animals,  taking  into  accoimt  any 
related  substances  in  the  diet;  and  (3) 
appropriate  safety  factors  to  relate  the 
animal  data  to  the  human  risk 
evaluation.  Section  409  also  contains 
the  Delaney  clause,  which  specifically 
provides  that  "no  additive  shall  be 
deemed  to  be  safe  if  it  is  foimd,  after 
tests  which  are  appropriate  for  the 
evaluation  of  the  safiaty  of  food 
additives,  to  induce  cancer  in  man  or 
animal." 

D.  Regulatory  Background 

1.  On  January  18,  1995  (60  FR 
3602)(FRU-t910-8).  EPA  published  in 
the  Federal  Register  a  proposal  to 
revoke  six  409  tolerances  for  4 
pesticides.  EPA's  action  was  prompted 
by  a  dedsion  of  the  Ninth  Circuit  Court 
of  Appeals,  which  ruled  on  July  8,  1992, 
in  the  case  of  Les  v.  Reillv.  968  F.2d  985 
(9th  Cir.).  cert,  denied,  113  S.Q.  1361 
(1993),  that  the  Delaney  clause  barred 
the  establishment  of  a  409  tolerance  for 
a  pesticide  which  "induces  cancer,"  no 
matter  how  inBnitesimal  the  risk. 

In  response  to  the  court's  decision  in 
Les  V.  Reilly,  EPA  identified  and 
proposed  to  revoke  all  409  tolerances  for 
pestiddes  which  it  determined  "induce 
cancer  in  man  or  animals."  EPA  decided 
to  evaluate  these  pesticides  in  phases. 
The  initial  phase  of  revocations 
included  26  uses  of  7  pestiddes  and 
was  finalized  on  March  22, 1996  (61  FR 
11993)(FRL-5357-7).  The  second  phase 
of  revocations  indudes  6  uses  of  4 
pesticides  and  was  proposed  on  January 


18, 1995  (60  FR  3602).  Today's  final 
revocations  address  those  pestiddes.  A 
third  set  of  revocations  was  proposed  on 
September  21, 1995  (60  FR  49141)(FRL- 
4977-3)  and  will  be  finalized  by  March 
1997. 

E.  EPA  Actions  Since  Proposed  Rule 

1.  Settlement  of  California  v.  Browner 
case.  In  a  court-approved  settlement, 
entered  on  February  9, 1995.  in  the  case 
of  California  v.  Browner,  EPA  agreed  to 
make  decisions  regarding  pestiddes  that 
may  be  affeded  by  the  Delaney  clause. 
This  settlement  agreement  includes  a 
timetable  for  making  the  decisions. 
Today's  revocations  comply  with  the 
timeframes  in  thai  settlement. 

2.  Revised  tolerance-^tting  policies. 
In  September  1993  the  National  Food 
Processors'  Association  (NFPA)  filed  a 
petition  with  the  EPA,  challenging  a 
number  of  polides  imder  whioi  EPA 
administers  its  tolerance-setting 
program,  including  the  concentration 
policy,  ready-to-eat  policy  and 
coordination  policy.  Several  of  these 
polides  are  relevant  to  today's 
revocation  decisions.  In  the  Federal 
Register  of  |une  14, 1995  (60  FR 
31300)(FRL-«944-2)  and  January  25, 
1996  (61  FR  2378)(FRI^-4991-9),  EPA 
responded  to  the  NFPA  petition  by 
modifying  or  establishing  polides 
concerning  concentration  of  residues, 
ready-to-eat  foods,  raw  agricultural 
commodities  and  coordination  of  its 
regulatory  authorities.  Unit  n  of  this 
document  summarizes  the  policy 
changes  that^are  relevant  to  today's 
revocations. 

F.  Today's  Action 

EPA  is  revoking  the  409  tolerances  for 
six  uses  of  four  pestiddes.  Table  1 
below  summarizes  the  revocations  and 
their  basis.  Each  of  these  is  discussed 
later  in  this  notice. 


Pesticide 

CFHCi- 
Wian 

Commodty 

Basis  tor  Revocation 

Acephate  _„      _ 

ipieraW 

185.100 
185.3650 
185.3750 
Do. 

185.800 
Do. 

Food  handling  establisNnenls 

Cilmsojl 

Dried  Ginseng 

Raisins 

Barley,  miled  tractions  (except  Hour) 

Wheal,  milled  fractions  (except  flou-) 

Violates  Delaney 

Iprodkxie 

Ipredtone 

„. 

Violates  Delaney 
Violates  Delaney 

Violales  Delaney 

The  409  tolerance  revocations  being 
finalized  in  this  notice  were  proposed 
on  January  18, 1995,  before  EPA  had 
responded  to  the  NFPA  petition  and 
adopted  its  new  poUcies.  In  addition, 
EPA  received  petitions  from  registrants 
of  three  pestiddes  requesting  revocation 
of  four  409  tolerances  (imazalil/dtrus 


oil,  iprodione/raisins  and  dried  ginseng, 
and  triadimefon/barley  milled  fractions) 
on  the  basis  that  they  are  not  needed. 
For  each  petition,  EPA  published  a 
notice  of  availability  in  the  Federal 
Register  requesting  comment.  Althoiigh 
not  required  to  do  so,  where  appropriate 
EPA  has  based  its  revocation  dedsion 


on  the  reasons  died  by  the  petitioners 
rather  than  the  requirements  of  the 
Delaney  clause  as  proposed. 
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n.  Batannt  Policy  Oungn  Since  Ik* 
Prapoeal 

A.  Concentration  Policy 

In  its  June  1995  notice.  EPA 
announced  a  new  policy  on  how  it 
would  detoinine  whether  a  pesticide 
needs  a  409  tolerance.  To  detennina 
whether  the  use  of  a  pesticide  on  a 
growing  oop  needs  a  409  tolerance  in 
addition  to  a  406  tolerance,  EPA 
evaluates  the  likelihood  that  the  residue 
levels  in  the  processed  food  when  leedy 
to  eat  will  exceed  the  408  tolerance 
level.  In  the  past.  EPA  focussed  almost 
exclusively  on  the  results  of  processing 
studies  using  treated  crops  in  making 
this  determination.  EPA  now  considers 
a  greater  range  of  information  in 
determining  the  likelihood  that  residues 
in  processed  food  will  exceed  the  408 
tolerance.  For  example: 

1.  Mixing  and  blending  of  treated  food 
commodities  decreases  the  likelihood 
that  residues  in  processed  food  will 
exceed  the  406  tolerance.  EPA  takes 
potential  mixing  and  blending  into 
accoimt  by  using  information  on  the 
highest  average  field  trial  residue 
(referred  to  as  the  HAFT). 

2.  If  multiple  processing  studies 
demonstrate  dinerent  concentration 
factors  (CFs),  EPA  now  uses  the  average 
CF  rather  than  the  highest  CF  to 
determine  the  expected  level  of 
concentration. 

3.  At  the  same  time,  EPA  examines 
processing  studies  to  ensure  that  they 
reflect  typical  commercial  practices.  If  a 
study  does  not  include  a  stop  (e.g., 
washing)  that  is  considered  typical 
practice  in  processing  a  RAC,  EPA  may 
decide  not  to  include  that  study  in  the 
calculation  of  the  average  CF.  EPA's 
concentration  policy  bears  on  today's 
decision  on  triadimefon/wheat. 

B.  Beady-to-Bat  Definition 

In  its  )une  1995  notice,  EPA  also 
adopted  a  definition  of  "reedy  to  eet" 
(RTE)  as  it  applies  to  human  food  and 
animal  feed.  EPA  stated  it  would 
interpret  the  phrase  "RTE  food"  as 
meaning  food  ready  for  consumption 
"as  is"  without  further  preparation.  If  a 
food  is  not  RTE.  EPA  considers  the 
degree  of  dilution  that  occurs  in 
producing  a  RTE  food  from  the  not-RTE 
food  in  determining  the  likelihood  thai 
residues  in  RTE  food  will  exceed  the 
408  tolerance.  EPA's  RTE  definition 
bears  on  today's  decision  on  imazalil  on 
citrus  oil. 

C.  RAC  Interpretation 

On  ^uary  25, 1996  (61  FR  2386). 
EPA  published  its  interpretation  of  the 
term  RAC  as  applied  to  dried 
commodities  under  the  FFDCA.  EPA 


based  its  intopretstlon  on  the  purpose 
of  drying,  su<di  that  commodities  dried 
for  the  purpose  of  creating  a  new 
marketable  conunodity  are  treated  as 
processed  food,  while  those  dried  for 
storage  or  transportation  needs  are 
treated  as  raw  foods.  EPA's  RAC 
interpretation  bears  on  today's  decision 
on  iprodione  on  raisins. 

m.  Decision  Frametrock 

In  analyzing  whether  the  six  409 
tolerances  addressed  in  this  document 
should  be  revoked,  EPA  generally  has 
used  the  following  decision  framework. 
First,  EPA  determined  whether  a  409 
tolerance  vras  necessary  to  prevent 
adulteration,  applying  its  RAC, 
concantratian,  and  RTE  policies.  Unit 
IV.A.  of  this  document  discusses  EPA's 
determination  for  each  chemical.  If  no 
409  tolerance  is  needed,  EPA  in  most 
cases  has  revoked  the  409  tolerance  on 
that  ground.  If  a  409  tolerance  is 
needed,  then  EPA  has  determined 
whether  that  409  tolerance  is  permitted 
under  the  Delaney  clause.  Unit  IV.B.  of 
this  document  discusses  the  Agency's 
determinations  on  "induce  cancer"  for 
each  chemical  for  which  a  409  tolerance 
is  needed.  EPA  does  not  believe  that 
this  decision  hierarchy  is  legally 
required  un?ler  the  KJ-uCA  but  has 
chosen  this  approach  in  its  discretion. 

Under  current  policy,  a  409  tolerance 
is  needed  when  EPA  determines  that 
some  processed  food  can  contain 
residues  exceeding  the  section  408 
tolerance.  This  determination  is  made 
on  a  case-by-case  basis,  taking  into 
account  the  sensitivity  of  the  analytical 
method  used  to  detect  the  residues. 

Before  determining  whether  a  409 
tolerance  is  needed,  however.  EPA  also 
examines  whether  available  residue  data 
indicate  that  the  current  408  tolerance 
should  be  revised.  EPA  has  received 
large  amounts  of  residue  data  as  -part  of 
the  pesticide  reregistralion  program  of 
section  4  of  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIFRA).  Review  of  these  data  shows 
that,  in  one  instance  (triadimefon/ 
wheat),  the  existing  408  tolerance 
should  be  lowered. 

EPA  has  decided  that  it  should  base 
its  concentration  decision  upon  the 
most  recent  data  on  residues  in  raw 
crops.  If  those  data  indicate  that  a  408 
tolerance  should  be  adjusted,  EPA  has 
used  the  adjusted  406  tolerance  level  as 
the  basis  for  its  determination  whether 
a  409  tolerance  is  needed  because  the 
pesticide  concentrates.  The  basis  for 
EPA's  determinatian  that  a  408 
tolerance  should  be  adjusted  is  in  the 
docket. 

In  examining  whether  a  409  tolerance 
is  needed,  EPA  followed  a  stepwise 


process  involving  a  series  of  questions. 
In  brief,  the  questions  are: 

I.  Is  there  actual  concentration  of 
residues  during  processing?  If 
processing  studies  demonstrate  that  the 
level  of  residues  in  the  processed  food 
is  less  than  or  equal  to  the  level  of    ' 
residues  in  the  precursor  crop  (i.e.,  no 
"concentration  in  fact"),  residues  in  the 
processed  food  would  not  be  expected 
to  exceed  the  408  tolerance  and  no  409 
tolerance  is  needed. 
.  2.  If  there  is  actual  concentration, 
what  is  the  concentration  factor?  If  there 
are  multiple  processing  studies,  what  is 
the  average  CF?  Does  the  use  of  an 
average  CF  in  itself  alter  EPA's 
determination  of  the  likelihood  of 
residues  in  processed  food  exceeding 
the  RAC  tolerance? 

3.  b  the  commodity  mixed  or  blended 
diuing  processing,  such  that  use  of  the 
HAFT  value  is  appropriate? 

4.  Can  the  pesticide  residue  in  the 
processed  food  exceed  the  section  408 
tolerance,  taking  into  account  the  HAFT 
and  CF  (or  average  CF  if  appropriate). 

5.  Is  the  processed  food  form  a  not 
RTE  food?  If  the  processed  food  is  not 
RTE,  a  409  tolerance  is  not  needed  for 
that  food.  If  residues  in  a  processed  not 
RTE  food  can  exceed  the  408  tolerance, 
EPA  will  estabUsh  a  maximum  residue 
level  under  FFDCA  section  701. 

6.  What  is  the  likelihood  that  residues 
in  RTE  food  can  exceed  the  408 
tolerance?  If  the  dilution  of  residues  in 
RTE  food  preparation  is  greater  than  the 
concentration  of  residues  in  processing 
PF  >  CF),  it  is  likely  that  the  residues 
in  the  RTE  food  will  be  less  than  the  408 
tolerance.  In  this  case,  no  409  tolerance 
would  be  necessary  for  the  RTE  food.  If,, 
as  is  frequently  the  case,  there  is  more 
than  one  RTE  food  form,  EPA  must 
determine  whether  residues  in  the  food 
form  having  the  hi^est  level  of 
expected  residues  (the  lowest  dilution 
factor)  can  exceed  the  408  tolerance. 

If,  after  consideration  of  the  above 
factors.  EPA  determined  that  a  409 
tolerance  is  needed,  EPA  then  examines 
whether  the  existing  409  tolerance 
violates  the  Delaney  clause. 

IV.  b  ■  Proccaaed  Food  Tolerance 
Needed? 

EPA  has  determined  that  under  its 
revised  concentration.  RTE.  and  RAC 
pohdes,  three  409  tolerances  are  not 
needed  to  prevent  adulterated  food, 
while  three  409  tolerances  are  needed. 
This  unit  discusses  the  Agency's 
findings  with  respect  to  each  pesticide 
and  use. 
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A.  Acephate  in  Food  Handling 
Establishments 

The  current  409  tolerance  for  the  use 
of  acephate  in  food  handling 
establishments  is  0.02  ppm.  Acephate  is 
directly  applied  in  food  handling 
establishments  and  residues  in 
pnx»8sed  food  are  likely  to  result  from 
application.  Policies  on  RAC, 
concentration,  and  dilution  in  RTE 
foods  are  not  relevant  to  processed 
foods  where  residues  result  from  direct 
appUcation  rather  than  carryover  from 
raw  foods.  Therefore,  a  409  tolerance  is 
needed  to  prevent  adulterated  food. 

B.  bnaxalil  in  Q'tnis  Oil 

The  current  408  tolerance  for  residues 
of  imazaUl  in  citrus  is  10  ppm  (40  CFR 
1B0.413)  and  the  409  tolerance  is  25 
ppm  (40  CFR  185.3650).  On  December 
14, 1995,  EPA  published  notice  in  the 
Federal  Register  (60  FR  64163)(FRI^ 
4986-5)  of  a  petition  filed  by  Janssen 
Pharmaceutica  which  sought  to  revoke 
the  409  tolerance  because  it  is  not 
needed.  Janssen  maintained  that  citrus 
oil  is  not  a  RTE  food,  and  submitted 
data  showing  the  maximum  residue  of 
imazalil  in  RTE  foods  to  be  below  the 
408  tolerance. 

EPA  has  reviewed  the  public 
comments  and  reconsidered  the 
available  processing  studies  in  light  of 
its  RTE  policy.  EPA  agrees  with  Janssen 
that  citrus  oil  is  not  consumed  "as  is," 
and  is  therefore  not  a  processed  RTE 
food.  Typically  citrus  oil  is  incorporated 
into  food  such  as  candies  as  a  flavoring 
agent  The  minimum  level  of  dilution  of 
citrus  oil  in  RTE  foods  (its  use  in 
diewing  gum)  is  238X,  and  residues  in 
the  RTE  food  items  are  not  expected  to 
exceed  the  408  tolerance  of  10  ppm. 
Therefore  a  409  tolerance  is  not  needed. 

C.  Iprodione  on  Dried  Ginseng 

The  current  408  tolerance  for  ginseng 
is  2  ppm  (40  CFR  180.399)  and  the  409 
tolerance  for  iprodione  on  dried  ginseng 
is  4  ppm  (40  CFR  185.3750).  On  June  5. 
1996,  EPA  published  notice  in  the 
Federal  Ragbter  (61  FR  2857B)(FRL- 
5374-8}  of  a  petition  filed  by  Rhone- 
Poulenc  which  sought  to  revoke  the  409 
tolerance  because  it  is  not  needed. 
Rhone-Poulenc  claims  that  dried 
ginseng  is  not  a  RTE  commodity,  and 
once  diluted  to  its  RTE  form,  the 
residues  do  not  exceed  the  408 
tolerance.  No  comments  were  received 
on  the  petition. 

EPA  has  concluded  that  the  petition 
is  moot.  In  response  to  comments 
received  on  EPA's  proposed  revocation, 
EPA  has  determined  that  dried  ginseng 
meets  the  criteria  for  a  RAC.  Ginseng  is 
dried  not  to  deals  a  new  marketable 


commodity,  but  as  an  essential  step  in 
preventing  rotting  during  storage  and 
transportation.  EPA's  determination  that 
ginseng  is  a  RAC  means  that  EPA  need 
not  further  evaluate  Rhone-  Poulenc's 
petition. 

However,  EPA  has  not  had  time  since 
its  reclassification  of  dried  ginseng  to 
provide  notice  and  comment  of  the  RAC 
classification  as  a  possible  alternate 
ground  for  revocation.  EPA  is  obligated 
under  the  terms  of  its  consent  order  in 
the  California  v.  Browner  case  to  issue 
a  final  decision  on  iprodione  on  dried 
ginseng  by  July  18.  The  basis  for  its 
original  proposal  has  not  changed:  the 
current  409  tolerance  for  dried  ginseng 
violates  the  Delaney  clause  because 
iprodione  induces  cancer  within  the 
meaning  of  the  Delaney  clause.  EPA 
does  not  believe  it  should  simply 
announce  its  RAC  determination  in  this 
final  notice  %vithout  providing  notice 
and  conunent.  In  its  discredon, 
therefore.  EPA  is  revoking  the  current 
409  tolerance  for  iprodione  on  ginseng 
on  Delaney  grounds  as  proposed. 

D.  Iprodione  on  Raiaiiu 

The  currant  408  tolerance  for 
iprodione  on  grapes  is  60  ppm  (40  CFR 
180.399)  and  the  409  tolerance  tar 
raisins  is  300  ppm  (40  CFR  185.3750). 
In  the  same  petition  noted  above  for 
iprodiona/ginseng,  Rbone-Poulenc 
sought  to  have  EPA  revoke  the  409 
tolerance  for  raisins  because  it  is  not 
needed. 

Rhone-Poulenc  argues  that  the 
likelihood  of  iprodione  residues  in 
raisins  from  appUcation  to  grapes  is 
minimal  because  iprodione  use  can  be 
limited  to  grapes  grown  for  fresh  table 
use  by  means  of  a  label  statement 
("Grapes  treated  with  (iprodionej  must 
not  be  used  to  produce  raisins").  The 
label  statement.  Rhona-Poulenc  states, 
will  be  enforceable  for  two  reasons: 
First,  because  grapes  intended  for  fresh 
use  versus  raisin  use  have  sufficiently 
different  cultural  practices  that  a  label 
limitation  based  upon  "market 
segregation"  is  practical,  and  second, 
because  Rhone-Poulenc  will  undertake 
an  educational  program  to  ensure  that 
grape  growers,  pesticide  appUcators, 
State  regulators  and  raisin  producera 
will  be  mlly  informed  of  the  proposed 
label  prohibition  against  use  of 
iprodione  on  grapes  intended  for 
raisins.  lUione-Poulenc  also  asserts  that 
current  tracking  systems  for  pesticide 
use  in  CaUfomia  would  provide 
adequate  oversight  over  the  use  of 
iprodione  on  grapes,  and  that 
contractual  arrangements  with  raisin 
producers  also  would  preclude  use  on 
grapes  intended  for  raisins. 


With  respect  to  the  Feasibility  and 
effectiveness  of  "market  segregation" 
based  on  cultural  practices,  Rhone- 
Poulenc  suggested  that  differences  in 
trellising  systems,  in  pesticides  used 
(use  of  the  plant  hormone  gibberellin  for 
fresh  grapes)  and  in  irrigation  practices 
would  ensure  market  segregation. 
However,  Rhone-Poulenc  provided  no 
suppori  for  these  assertions,  such  as 
substantiating  information  from  the 
State,  grape  growers,  or  raisin 
producera. 

Based  on  other  information  available 
to  EPA,  it  appears  that  the  cultural 
practices  dted  in  the  petition  do  occur. 
However,  based  on  that  information, 
EPA  has  conduded  that  the  level  of 
market  segregation  between  grapes 
grown  for  the  fresh/wine/juice  market 
and  grapes  grown  for  the  raisin  market 
is  insuffident  to  support  a  finding  that 
a  409  tolerance  would  not  be  necessary 
to  protect  the  pubUc  health. 

'The  National  Academy  of  Sdences,  in 
their  Report  on  "Pesticides  in  the  Diets 
of  Infants  and  Children"  (1993),  states 
that  children  may  be  a  sensitive 
subpopulation:  children  differ 
significantly  from  adults  in  their  body 
systems  and  potential  physiological  and 
biological  responses  to  pestidde 
exposures.  Information  from  the  USDA 
National  Food  Consumption  Survey 
(1977-78)  indicates  that  children  age  1 
to  6  consume  more  than  4  times  the 
amount  of  raisins  on  a  body  weight 
basis  than  the  U.S.  population  at  large. 
Because  of  this  disproportionate 
consumption,  and  the  different 
sensitivities  of  children  to  pestiddes  in 
their  diet,  EPA.  as  a  policy  matter,  has 
concluded  that  it  must  have  a  high 
degree  of  confidence  that  grapes  treated 
with  iprodione  will  not  be  diverted  to 
raisin  production.  The  information 
currently  available  to  the  Agency 
suggests  that  complete  market 
segregation  between  grape  and  raisin 
production  cannot  be  acnieved.  and  that 
Rhone-Poulenc's  proposed  labeling 
restrictions  and  education  program  will 
not  prevent  iprodione  residues  on 
raisins. 

The  Thompson  seedless  grape  is  by 
far  the  major  grape  grown  for  both  fresh 
table  grapes  and  for  raisin  production. 
In  addition,  while  varietal  wine  grapes 
are  not  used  to  make  raisins,  a  small 
percentage  of  Thompson  seedless  grapes 
that  are  grown  for  the  wine/juice  mancet 
may  be  made  into  raisins.  Thus  there  is 
a  significant  potential  for  (Tossover  or 
diversion  of  grapes  intended  for  fresh  or . 
wine/juice  use  into  raisin  processing. 
While  there  are  no  data  directiy 
addressing  the  amount  of  crossover 
between  grape  markets,  information 
from  experts  and  extrapolated  bom  the 
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Califomia  Agricultural  Statistics  Service 
(contained  in  the  docket)  indicates  that 
a  low  but  relatively  constant  amount  of 
grapes  grown  for  besh  use  and  wine/ 
juice  use  are  diverted  into  raisin 
production.  The  following  Table  Z  sets 
out  potential  grape  diversion  to  raisin 
ptoauct 


Table  2.—  Diversion  of  Grapes  to 
Raism  Production 
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Thus,  market  segregation  based  on  the 
cultural  practices  cited  by  Rhone- 
Poulnac  while  substantial,  clearly  does 
not  account  for  or  prevent  boum 
divtesioB  of  gnpae  to  raisins. 

EPA's  conoam  about  the  lack  of 
complete  market  segregation  is 
heightened  by  the  fact  that  grapec  for 
bean  use  are  likely  to  be  treated  with 
ipiadione  more  frequently  and  later  in 
the  grovring  season  than  grapes  . 

intended  for  raisins.  If  diversion  ocxnus 
late  in  the  grape  season,  residues  in 
raisins  produced  from  diverted  fresh 
mnket  grapes  could  be  significantly 
higher  than  in  raisins  from  grapes  grown 
for  raisin  production.  In  yean  with 
heevy  eerly  rainbll.  when  natural 
drying  is  not  possible,  fresh  market 
grapes  may  be  diverted  into  golden 
raisin  production  (oven-dried)  after 
iprodione  application.  The  potentially 
higher  risk  posed  by  raisins  diverted 
from  fresh/wine/juice  grape  production 
reinforces  EPA's  belief  that  complete 
market  segregation  is  eesential. 

In  its  pcMicy  statement  of  June  14, 
199S  (61  PR  31300).  EPA  discussed  the 
possibility  that  market  segregation  could 
be  used  to  datermine  that  a  409 
tolerance  would  not  be  needed.  EPA 
said  that  it  believed  that  total  market 
segregation  would  be  difficult  to 
ac&eve.  The  information  available  to 
EPA  on  grapes/raisins  illustrates  this 
difficulty.  Without  a  dear 
demonstration  that  market  segregation 
can  be  achieved  and  monitorad,  EPA 
cannot  conclude  tiiat  a  labeling 
prohibition  premised  on  msrket 
segregation  would  be  an  affective  means 
of  ensuring  that  iprodione  treeted  grapes 
ore  not  used  bir  raisins. 

Rhone-Poulenc  contends  that 
contractual  arrangements  govern  the 
purchase  of  grapes  for  raisins  snd  that 


limitations  on  iprodione  use  on  such 
grapes  can  therefore  be  enforced  by 
raisin  processon.  Even  if  true,  ana  the 
petition  provided  no  Information  to 
support  this  assertion,  contracts  for 
raisin  production  would  not  afiect  the 
production  of.  or  pesticides  used  on. 
grapes  grown  for  other  uses.  Contracts 
Mtwean  raisin  processors  and  growers 
obligate  the  grower  to  sell  his  grapes  to 
a  particular  buyer,  but  may  not 
nocessarily  be  brought  to  beer  on  a 
grower  of  frash  marast  grapes  who  sells 
his  crop  to  a  non-contiacted  raisin 
processor. 

In  its  June  1995  policy  statement.  EPA 
discussed  the  possibility  that  processing 
industry  practices  could  be  taken  into 
account  in  dstenninlng  the  likelihood  of 
residues  in  processed  food.  One  of  the 
criteria  that  EPA  would  need  to 
consider  is  whether  residue  levels  in  the 
raw  food  (grapes)  could  be  adequately 
monitored  by  the  nrocaoaing  industry 
such  thet  EPA  could  be  assiued  that 
there  is  no  ressonable  expectation  of 
residues  in  raisins.  Q'A  bos  no 
information  on  the  residue  monitoring 
practices  of  the  raisin  industry,  and 
therefore  cannot  evaluate  whether 
grapes  beering  iprodione  residues  oould 
be  adequately  detected. 

For  the  same  reasons,  Rhone- 
Poulenc's  proposed  education/ 
information  and  labeling  proposals,  and 
existing  systems  for  tracking, 
authorizing  and  reporting  pesticide  uae 
do  not  alleviate  EPA's  concerns.  All  of 
these  activities  focus  on  ensuring  that 
iprodione  is  not  used  on  grapes  initially 
intended  (or  raisins,  but  do  not  address 
the  possibility  that  grapes  grown  for 
fresh  or  wine/Juice  use  (which  may  also 
be  Thompson  seedless  variety)  may  be 
diverted.  By  the  time  a  decision  is  made 
to  divert  grapes  into  raisin  processing, 
iprodione  may  have  already  been 
applied  several  times.  Systems  for 
tracking^ pesticide  use  do  not  prevent  a 
grower  friom  selling  grapes  unusable  for 
the  fresh  market  to  a  raisin  processor 
directly.  Other  grapes  may  be  sold  to  an 
intermediary,  who  purchases  cull  grapes 
or  "strippings"  and  funnels  the  grapes 
into  whichever  processing  stream  offan 
the  greatest  return  (wine/)uice  or 
raisins).  In  this  latter  case,  the  grape 
gnnver  may  not  know  the  desthiation  of 
nis  grapes,  and  the  intermediary  may 
no4  know  whether  iprodiooe  has  been 
appUad  to  the  ffapes. 

m  sum,  EPA  Deiieves  that  complete 
market  seyegation  is  needed,  snd  is  not 
persuaded  on  the  basis  of  the  available 
information  that  market  segregaticn  of 
grapes  can  tw  achieved.  EPA  therefore 
denies  the  Rhone-Poulenc  petition  with 
respect  to  raisins.  Because  raisins  an  a 
proceaaad  RTE  food  under  EPA's 


interpretation,  a  409  tolerance  is 
needed. 

E.  Triadimefon  on  Milltd  Fractions  of 
Wheat  (Wheat  Bran) 

The  current  406  tolerance  for 
triadimefon  on  wheat  grain  is  1  ppm  (40 
CFR  180.410)  and  the  409  tolerance  for 
milled  fractions  of  wheat,  except  flour, 
is  4.0  ppm  (40  CFR  185.800).  Evaluation 
of  new  residue  data  indicates  that  the 
408  tolerance  should  be  reduced  to  0.2 
ppm.  Based  on  the  HAFT  of  0.14  ppm 
for  the  wheat  grain  and  an  average  CF 
of  3.7  in  wheat  bran,  the  expected 
residue  in  wheat  bran  is  calculated  as 
0.52  ppm.  (The  HAFT  multiplied  by  the 
CF  is  0.14  ppm  X  3.7  =  0.52  ppm.) 
Therefore,  EPA  twlieves  that  it  is  likely 
thst  some  wheet  bian  will  contain 
residues  exceeding  an  adjusted  RAC 
tolerance  at  0.2  ppm.  Milled  fraction 
wheat  bran  is  a  processed  ITTE  food  and 
needs  a  409  tolerance. 

F.  Triadimefon  on  Milled  Fractions  of 
Barley  (Barley  Bran) 

The  current  408  tolerance  for 
triadimefon  on  barley  grain  is  1  ppm  (40 
CTR  180.410)  and  the  409  tolerance  for 
milled  fractions  of  barley  (except  flour) 
is  4.0  ppm  (40  CFR  185.800).  This  use 
is  no  longer  registered  and  the  409 
tolerance  is  no  longer  needed.  On  June 
19. 1996.  EPA  pubUshed  a  notice  (61  FR 
31081)(FRL-S379-7)  proposing  to 
revoke  the  408  tolerance  for  triadimefon 
on  barley  groin,  forage  and  straw  and 
the  409  tolerance  on  milled  fractions  of 
barley  because  they  are  not  needed. 

In  Us  notice  of  June  19, 1996,  EPA 
proposed  to  make  the  triadimefon 
revocations  eSective  as  of  May  23, 1997. 
However,  the  ragistntion  was  cancelled 
in  August  1993,  eflsctive  November 
1993,  with  provisimi  for  sale  and 
distribution  of  existing  stocks  of 
triadimefon  labeled  for  use  on  berley 
until  May  1995.  More  than  a  year  has 
passed  since  the  last  product  beering  the 
barley  use  could  be  sold  and 
distributed.  EPA  now  believes  that  this 
year  is  sufficient  time  for  berley  treated 
with  triadimefon  to  have  cleared 
choimels  of  trade.  Since  no  comments 
were  received  indicating  that 
triadimefon  is  still  being  used  on  barley. 
EPA  is  revoking  the  various  barley 
tolerances  on  the  same  day  as  the  other 
revocations  in  this  nodes  (efiective  60 
days  after  publicotian  in  the  Federal 
Kogiatar).  BPA  believes  that  since  the 
cancellations  were  at  the  request  of  the 
registrant  in  August  1993,  it  is  imlikely 
that  significant  amounts  of  triadimefon 
were  being  used  on  barley  even  then. 
Therefore,  this  earlier  revocation  should 
not  result  in  economic  impacts  bom 
loss  of  use  or  adullantad  barley. 
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V.  Do  Needed  Processed  Food 
Tolerances  Violate  the  Delaney  daiiseT 

EPA  has  determined  that  409 
tolerances  are  needed  for  acephate/food 
handling  establishments,  iprodione/ 
raisins  and  triadimefon/wheat  bran. 
And  although  EPA  has  determined  that 
a  409  tolerance  is  not  needed  for 
iprodione/dried  ginseng  because  dried 
ginseng  is  a  RAC  as  explained  in  Unit 
IV.C  of  this  document.  EPA  has  chosen 
not  to  revoke  the  current  409  tolerance 
on  that  ground. 

If  a  409  tolerance  is  needed  to  prevent 
adulterated  food,  EPA  must  determine 
whether  the  tolerance  is  permitted 
under  the  Delaney  clause,  i.e.,  whether 
the  pesticide  induces  cancer  within  the 
meaning  of  the  Delaney  clause.  In  its 
January  18  proposal,  EPA  proposed  to 
determine  that  acephate,  iprodione, 
imazalil  and  triadimefon  "induce 
cancer"  within  the  meaning  of  the 
Delaney  clause.  Copies  of  EPA's  reviews 
of  each  chemical  and  other  references  in 
this  document  are  available  in  OPP 
docket  300360. 

In  construing  the  "induce  cancer" 
standard  as  to  animals,  EPA  follows  a 
weight-of-th9«vidence  approach.  In 
regard  to  animal  carcinogenicity,  EPA, 
in  general,  interprets  "induces  cancer" 
to  mean: 

The  carcinogenictty  of  a  substance  in 
aoimals  is  established  when  administiation 
ID  an  adequately  designed  and  conducted 
study  or  studies  results  in  an  increase  in  the 
incidence  of  one  or  more  types  of  malignant 
(or.  where  appropriate,  benign  or  a 
combination  of  benign  and  malignant) 
neoplasms  in  treated  animals  compared  to 
untreated  animals  maintained  under 
identical  conditions  except  for  exposure  to 
the  test  compound.  Determination  that  the 
incidence  of  neoplasms  increases  as  the 
result  of  exposure  to  the  test  compound 
requires  a  full  biological,  pathological,  and 
statistical  evaluation.  Statistics  assist  in 
evaluating  the  biological  significaiice  of  the 
observed  responses,  but  a  conclusion  on 
carcinogenicity  is  not  determined  on  the 
basis  of  statistics  alone.  Under  this  apprtMch. 
a  sulKtance  may  be  found  to  "induce  cancer" 
in  animals  despite  the  fact  that  increased 
tumor  incidence  occiu^  only  at  high  doses, 
or  that  only  benign  tumors  occur,  and  despite 
negative  results  in  other  animal  feeding 
studies  (See  SB  FR  37863.  July  14. 1993.  S3 
FR  4110B,  October  19. 1988,  and  S2  FR 
49S77.  December  31. 1987.) 

EPA  has  considered  the  comments 
submitted  on  the  proposed  rule,  and  has 
applied  this  interpretation  to  the  3 
pesticides  that  need  409  tolerances. 

Based  on  this  analysis.  EPA  concludes 
that  acephate,  iprodione.  and 
triadimefon  induce  cancer  within  the 
meaning  of  the  Delaney  clause.  Because 
EPA  has  determined  that  the  409 


tolerance  for  imazalil  in  citrus  oil 
should  be  revoked  on  groimds  other 
than  the  Delaney  clause,  the  Agency  is 
not  issuing  a  fiiul  finding  that  imazalil 
induces  cancer  within  the  meaning  of 
the  Delaney  clause. 

VI.  Revocations 

A.  Processed  Food  Tolerances  That  Are 
Not  Needed 

Imazalil/citrus  oil.  EPA  is  revoking 
the  409  tolerance  for  imazalil  in  citrus 
oil  (40  CFR  185.3650).  EPA  is  revoking 
this  tolerance  because  the  Agency  has 
determined  that  it  is  not  needed  to 
prevent  adulterated  food.  As  discussed 
in  Unit  IV.B.  of  this  document,  EPA  is 
revoking  this  409  tolerance  t)ecause 
citrus  oil  is  not  a  processed  RTE  food, 
and  residues  in  RTE  foods  are  not  likely 
to  exceed  the  408  tolerance  for  citrus. 

Triadimefon/milled  fractions  of 
barley.  EPA  is  revoking  the  409 
tolerance  for  triadimefon  in  or  on  milled 
fractions  of  berley  (except  flour)  (40  CFR 
185.800).  As  discussed  in  Unit  IV.F.  of 
this  docimient,  EPA  is  revoking  this 
tolerance  because  the  use  is  no  longer 
registered.  For  the  same  reason.  EPA  is 
revoking  the  408  tolerances  for 
triadimefon  on  barley  grain,  straw  and 
green  forage. 

B.  Processed  Food  Tolerances  That 
Violate  the  Delaney  Clause 

Acephate/food  handling 
establishments.  EPA  is  revoking  the  409 
tolerance  for  acephate  in  food-handling 
establishments  (40  CFR  185.100).  EPA  is 
revoking  this  tolerance  because  the 
Agency  has  determined  that  acephate 
induces  cancer  in  animals.  Thus,  the 
409  tolerance  violates  the  Delaney 
clause. 

Iprodione/dried  ginseng.  EPA  is 
revoking  the  409  tolerance  for  iprodione 
in  dried  ginseng  (40  CFR  185.3750).  As 
discussed  in  Unit  IV.C  of  this  doctmient, 
although  EPA  has  determined  that  dried 
ginseng  is  a  RAC,  EPA  has  chosen  to 
revoke  the  409  tolerance  because 
iprodione  induces  cancer  in  animals. 
Thus  the  409  tolerance  violates  the 
Delaney  clause. 

Iprodione/raisins.  EPA  is  revoking  the 
409  tolerance  for  iprodione  in  raisins 
(40  CFR  185.3750).  EPA  is  revoking  this 
tolerance  because  the  Agency  has 
determined  that  iprodione  induces 
cancer  in  animals.  Thus,  the  409 
tolerance  violates  the  Delaney  clause. 

Triadimefon/milled  fractions  of 
wheat.  EPA  is  revoking  the  409 
tolerance  for  triadimefon  in  or  on  milled 
fractions  of  wheat  (except  flour)(40  CFR 
185.800).  EPA  is  revoking  this  tolerance 
because  the  Agency  has  determined  that 
triadimefon  induces  cancer  in  animals. 


Thus,  the  409  tolerance  violates  the 
Delaney  clause. 

Vn.  General  Comments  Common  to  All 
Propoced  Rerocatiuns 

Because  EPA's  proposed  revocation  of 
these  409  tolerances  was  published 
prior  to  EPA's  issuance  of  its  modified 
tolerance-setting  policies,  a  number  of 
comments  were  received  urging  EPA  to 
reconsider  many  of  those  tolerance 
setting  policies,  including  the 
coordination,  concentration,  RTE  and 
RAC  policies.  EPA  ha.s  now  adopted 
these  policies.  EPA  presumes  that  the 
comments  pertaining  to  the 
concsntration.  RTE,  RAC  and 
coordination  policies  were  besed  on 
EPA's  previous  policies,  and  not  to  its 
revised  policies.  Because  these 
comments  were  all  previously  raised  in 
response  to  the  petition  submitted  by 
the  National  Food  Processore' 
Association.  EPA  believes  that  it  has 
adequately  addressed  the  comments  in 
EPA's  previous  notices,  and  so  has  not 
addressed  them  again  in  this  dociunent. 
Readers  should  refer  to  Q'A's  policy 
statements  of  Jime  14,  1995  (60  FR 
31300)  and  January  25. 1996  (61  FR 
2378. 2386)  for  a  full  discussion  of  the 
issues.  • 

Comment.  Bayer,  Valent,  Rhone- 
Poulenc.  and  ACPA  raised  comments 
that  had  previously  been  raised  in 
response  to  EPA's  proposed  revocation 
of  26  section  409  FAKs,  on  the  grounds 
that  they  violate  the  Delaney  Clause.  (59 
FR  33941.  July  1, 1994).  Many  of  the 
comments  suggested  that  EPA  has 
incorrectly  applied  the  legal  standard 
"induce  cancer"  because  EPA  failed  to 
duplicate  prior  FDA  practice.  The 
commenters  contend  that  EPA's 
application  of  the  standard  was  not 
sufficiently  thorough  and  that  EPA  had 
failed  to  consider  relevant  evidence  of 
biologic  and  mechanistic  data,  and  the 
relevance  of  the  results  of  animal 
studies  to  humans.  The  commenters 
also  assert  that  EPA  failed  to  take 
account  of  the  fact  that  an  "induce 
cancer"  finding  is  appropriate  only 
where  the  evidence  is  "conclusive",  and 
that  this  high  standard  caiuiot  be  met, 
by  definition,  where  EPA  has  classified 
a  chemical  as  a  Group  C  carcinogen.  A 
Group  C  carcinogen  is  one  for  which  the 
evidence  of  carcinogenicity  is  based  on 
'  limited  animal  evidence  that  is 
normally  judged  to  represent 
insufficient  evidence  lo  support  the 
determination  that  a  chemical  is  known 
to  cause  or  can  reasonably  be 
anticipated  to  cause  cancer  in  humans. 

EPA  response.  EPA  has  previously 
responded  at  length  to  the  issues  raised 
by  the  commenters.  Rather  than  repeat 
the  arguments  and  EPA's  response 
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verbatim,  a  summary  of  EPA's  response 
follows.  Raadere  should  refer  to  EPA's 
March  22, 1996,  FinaJ  Revocation  of 
Pesticide  Food  Additive  Regulations  for 
a  complete  discussion  of  the  issues.  (61 
FR  1 1994,  and  12000-12002,  March  22, 
1996). 

EPA  believes  its  application  of  the 
"induce  cancer"  standard  and  the 
weight  of  the  evidence  approach  has 
sufiSciently  addressed  all  relevant 
evidence.  Where  commenters  have 
raised  questions  concerning  how 
spedfic  data  were  considered  for 
specific  chemicals.  EPA  has  in  this 
notice  or  in  the  docket  responded  to 
thoce  commeDts. 

EPA  does  not  believe  that  it  is 
required  to  conclude  that  the 
carcinogenicity  found  in  the  animal 
studies  ia  relevant  to  humans.  In  order 
to  conclude  that  the  Delaney  clause 
applies.  Once  a  finding  of  animal 
carcinogenicity  is  made  the  operation  of 
the  Delaney  clause  is  "automatic." 
PuUic  atiien  v.  Young.  831  F.2d  1108. 
1121  P.C.  Cir.  1987),  cert,  denied.  485 
U.S.  1006  (1988).  The  D.C  Qrcuit  has 
previously  concluded  that  the  Delaney 
clause  indicates  that  "Congress  did  not 
intend  the  FDA  to  be  able  to  take  a 
finding  that  a  substance  causes  only 
trivial  risk  in  humans  and  work  back 
from  that  to  a  finding  that  the  substance 
does  not  'induce  cancer  in  . . .  animals." 
Id.  Similarly,  EPA  may  not  work  back 
from  a  conclusion  that  the  results  of  an 
animal  study  are  irrelevant  to  humans  to 
a  finding  that  the  substance  does  not 
induce  cancer  in  animals.  Id. 

EPA  believes  that  mechanistic  and 
biologic  information  may  be  relevant  to 
the  Delaney  clause  determination  on 
animal  carcinogenicity  to  the  extent 
such  information  bears  on  the  question 
of  whether  a  substance  induces  cancer 
in  the  lest  animal.  Some  mechanistic 
and  biologic  information  may  have 
particular  relevance  to  the  issue  of 
causation.  However,  having  said  that, 
EPA  recognizes  that  proper  evaluation 
under  the  Delaney  clause  of  mechanistic 
and  biologic  information  poses  difficult 
questions.- EPA  does  not  believe  that 
EPA  or  FDA  has  ever  squarely  decided 
this  legal  question  in  taking  final  action 
on  a  substance  under  the  Delaney 
clause.  Nor  does  Q'A  believe  that 
question  needs  to  be  addressed  in  this 
notice.  Although  secondary  mechanism 
arguments  have  been  raised  as  to  several 
of  the  pesticides  at  issue  in  this  notice, 
as  discussed  below,  EPA  has  decided 
either  as  a  factual  matter  those 
arguments  are  not  adequately  supported 
or  that  there  exists  other  evidence 
showing  cancer  induction  independent 
from  any  cancer  produced  through  a 
secondsiry  mechanism. 


EPA  also  disagrees  that  section  409 
and  FDA  precedent  hold  EPA  lo  an 
unusually  high  standard  to  support  a 
finding  that  a  substance  induces  cancer 
for  purposes  of  the  Delaney  clause. 
Neither  the  statute  nor  FDA  precedent 
support  using  any  other  than  the  genera] 
administrative  standard  of  proof  which 
is  generally  described  as  a 
preponderance  of  the  evidence.  The 
relevant  words  of  the  statute  bar  the 
establishment  of  a  regulation  for  a  food 
additive  "foimd  to  induce  cancer  when 
ingested  by  man  or  animal . . ."  The 
plain  language  of  the  statute  certainly 
does  not  impose  some  extraordinary 
level  of  proof. 

Comment.  Valent  and  Bayer  argue 
that  "Congress,  the  courts  and  FDA — the 
agency  that  has  administered  the  clause 
the  longest  and  most  often — have  all 
recognized  that  the  IDelaney)  Clause 
simply  does  not  apply  when  the  results 
of  animal  studies  create  merely  the 
suggestion  that  a  substance  induces 
cancer."  The  commenters  argue  that  the 
studies  upon  which  EPA  relied  to  make 
its  determination  that  triadimefon  and 
acephate  induce  cancer  in  animals  are 
so  seriously  flawed  that  they  merely 
"suggest"  the  induction  of  cancer.  'The 
commenters  further  argue  that  the 
General  Food  Safety  clause  in  section 
409  would  instead  apply,  and  cites  the 
legislative  history  of  section  409  and 
FDA's  decision  regarding  the  artificial 
sweetener  cyclamate  as  support. 

EPA  Response.  The  commenters' 
argument  is  premised  on  the  assertion 
that  the  Delaney  clause  imposes  an 
unusually  high  burden  of  proof.  As 
noted  above,  EPA  disagrees  with  this 
assertion. 

EPA  also  disagrees  with  the 
commenters'  assertion  that  the  studies 
on  which  EPA  based  on  its  finding  of 
animal  carcinogenicity  create  merely  the 
suggestion  that  triadimefon  and 
acephate  induce  cancer  in  animals.  EPA 
believes  that  the  studies  provide 
positive  evidence  to  support  the  finding 
that  the  pesticides  induce  cancer  in 


However,  if  the  conmienlers  are 

correct  that  the  data  are  fatally  flawed, 
then  EPA  lacks  the  data  to  demonstrate 
that  acephate  and  triadimefon  are  "safe  " 
for  purposes  of  either  the  general  safety 
clause  or  the  Delaney  clause.  Since  the 
FFDCA  places  the  burden  of 
demonstrating  the  safety  of  the  product 
on  the  proponent  of  the  409  tolerance, 
the  lack  of  reliable  data  to  support  the 
tolerance  would  still  result  in 
revocation  of  the  409  tolerance  under 
either  clause. 

Comment.  Bayer  commented  that  EPA 
has  denied  them  procedural  due  process 
by  proposing  lo  revoke  the  409  tolerance 


without  simultaneously  proposing  to 
revoke  the  correspond&g  408  tolerances 
and  to  cancel  the  corresponding 
pesticide  use  under  FIFRA  sec  6.  Bayer 
asserts  that,  as  a  result  of  EPA's 
coordination  policy,  revoking  a  section 
409  on  Delaney  grounds  is  tantamount 
to  a  de  facto  revocation  of  the  408 
tolerance  and  cancellation  of  the  use 
under  FIFRA,  and  that  EPA  has  failed  to 
make  the  requisite  findings  and  to 
comply  with  the  procedural 
requirements  necessary  to  complete 
such  actions. 

EPA  response.  EPA  disagrees  that 
revoking  a  409  tolerance  is  tantamount 
to  a  de  facto  revocation  of  the 
underlying  408  tolerance  and  to 
cancellation  of  the  use.  The  revocation 
of  a  409  tolerance  does  not,  in  itself, 
afliBct  the  status  of  a  408  tolerance  or  a 
pesticide  registration.  Nor  does  the 
revocation  of  a  409  tolerance  have  the 
effect  of  revoking  the  408  or  cancelling 
the  registration.  Revocation  of  a 
pesticide's  409  tolerance  does  not 
prevent  raw  food  with  residues  of  the 
pesticide  from  travelling  in  commerce, 
nor  does  it  prohibit  farmers  from  using 
the  pesticide  on  a  particular  crop. 

Moreover,  it  is  not  clear  that 
revocation  of  a  409  tolerance  would 
necessarily  have  an  effect  on  the 
processed  commodity.  A  409  tolerance 
allows  processed  ready-to^eat  food  to 
travel  within  coirunerce  when  pesticide 
residues  exceed  the  levels  permitted  by 
a  408  tolerance.  If  residues  remain 
within  the  levels  permitted  by  the  408 
tolerance,  processed  food  may  legally 
continue  to  travel  in  commerce  under 
the  flow-through  provision  of  section 
402(a)(2).  regardless  of  whether  a  409 
tolerance  exists.  Until  EPA  finally 
revokes  the  408  tolerance  or  cancels  use 
on  wheat,  conceivably  no  impact  may 
be  felt  from  revocation  of  the  409 
tolerance. 

With  regard  to  triadimefon.  it  is 
tmclear  that  revocation  of  the  409 
tolerance  would  have  any  impact.  Bayer 
asserted  that  triadimefon  residues  in 
wheat  bran  fall  within  the  408  tolerance, 
and  that  no  triadimefon  residues  were 
found  in  routine  FDA  monitoring  the 
processed  food;  if  that  is  accurate,  then 
revocation  of  the  409  tolerance  should 
have  no  effect  on  the  current  status  of 
wheet  bran. 

EPA  has  complied  with  all  of  the 
procedural  requirements  of  the  FFDCA 
in  revoking  the  409  tolerance  and  in 
proposing  to  revoke  the  408  tolerance 
for  triadimefon  on  wheat.  See  61  FR 
fll74  (March  l,  1996)(FRL-5351-6). 
Further,  EPA  has  clearly  stated  its 
policy  on  coordination  between  FIFRA 
and  the  FFDCA  (lanuary  25. 1996,  61  FR 
2378).  Congress  has  charged  EPA  with 
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administering  two  statutes  with 
difCarent  prooadural  schemes.  As 
discussed  in  EPA's  coordination  policy. 
EPA  has  takmi  an  approaclrvhich 
harmonizes  the  two  statutory  standards 
to  the  extent  possible.  FIFRA  does  not 
require  EPA  to  lake  action  under  FIFRA 
before  acting  under  the  FFDCA.  Nor 
does  EPA  believe  that  the  rulemaking 
procedures  in  the  FFDCA  violate 
Constitutional  due  process. 

Comment.  Bayer  also  commented  that 
EPA  would  bear  the  burden  of  proof  in 
any  hearing  luider  sections  409  or  408 
of  the  FFDCA  or  under  section  6  of 
FIFRA.  To  support  this,  the  commenter 
cited  Director,  Office  of  Workers' 
Compensation  Programs,  Department  of 
Labor  v.  Greenwich  Collieries,  1 14  S  Cl 
2251  (1994).  According  to  the 
commenters: 

Section  7(c)  of  the  APA  is  controlling  in 
food  additive  hearings,  as  the  PFDCA  is 
silent  with  regard  to  .the  burden  of  proof  and 
other  procedural  issues,  and  exemptions  to 
the  APA  are  not  lightly  presumed.  As  such, 
the  tiolding  in  Gmenmch  Collieries  applies 
with  equal  force  and  effect  to  hearings  held 
by  EPA  under  section  409(f)(1)  of  the  FFDCA. 
As  the  proponent  of  the  ravocaUon  action, 
the  agency  bears  the  burden  of  persuasion 
and  cannot  shift  that  burden  to  Bayer  or  any 
otlier  party  objecting  to  the  revocation  action. 
ERA'S  procedural  rule,  40  CFR  179.91.  which 
provides  for  a  contrary  result  is  impliciUy 
overruled  by  the  holding  in  Greenwich 
Collieries....  Indeed,  the  holding  in 
Greenwich  Collieries,  supra,  applies  with 
equal  fiorce  and  effect  to  hearings  held 
pursuant  to  FFDCA  section  408  and  FIFRA 
section  6.  EPA's  procedural  rules  40  CFR 
164.80  and  179.91 .  and  case  law  which 
provide  for  a  contrary  result  are  implicitiy  < 
overruled.  (Bayer  Comments,  46-48) 

EPA  response.  EPA  disagrees  that 
section  7(c)  of  the  Administrative 
Procedures  Act  (APA)  governs  the 
allocation  of  the  burden  of  proof  in  food 
additive  hearings.  EPA  believes  that 
both  tiie  FFDCA  and  FIFRA  clearly 
allocate  the  burden  of  persuasion  to  the 
proponent  of  the  registration  or  the 
tolerance.  ConaequenUy.  EPA  also 
disagrees  that  the  holding  in  Greenwich 
Collieries  has  implicitly  shifted  the 
ultimate  biutlens  of  proof  and 
persuasion  in  a  hearing  under  either  the 
FFDCA  or  FIFRA,  from  the  proponents 
of  a  tolerance  or  a  registration. 

The  Supreme  Court  did  not  consider 
the  FFDCA,  FIFRA,  or  EPA's  regulations 
allocating  the  biuden  of  proof  in 
Greenwich  Collieries.  The  court  only 
examined  the  question  of  whether 
section  7(c)  of  the  APA,  in  providing 
that  the  proponent  of  a  rule  or  order  has 
the  burden  of  proof,  has  allocated  lo  the 
proponent  merely  the  burden  of  going 
forward  or  whether  it  has  also  allocated 
lo  the  proponant  the  burden  of 


persuasion.  The  court  also  considered 
whether  section  7(c)'s  allocation  of  the 
burden  of  proof  applies  to  adjudications 
under  the  Longshore  and  Hatinr 
Workers'  Compensation  Act  (LHWCA) 
and  the  Black  Lung  Benefits  Act 
(ELBA).  The  Court  held  that  section  7(c) 
did  allocate  both  the  burdens  of 
production  and  persuasion,  and  that 
section  7(c)'s  allocation  applied  to  both 
the  LHWCA  and  the  BLBA  finding  that 
both  statutes  explicitly  incorporated 
section  7(c)  of  the  APA. 

Section  7(c)  of  the  APA  provides  that 
"[elxcept  as  otherwise  required  by 
statute,  the  proponent  of  a  rule  or  order 
has  the  burden  of  proof."  As  both 
statutes  place  the  burden  squarely  on 
the  proponent  of  registration  and  of 
permitting  pesticide  residues,  of 
demonstrating  that  the  pesticide 
product  and  its  residues  meet  the 
statutory  standards,  both  the  FFDCA 
and  FIFRA  fall  within  the  exception 
specified  in  section  7(c). 

The  legislative  histories  of  both 
statutes  clearly  demonstrate  that 
Congress  intended  to  place  the  burden 
of  demonstrating  the  safety  of  the 
product  on  the  proponents  of  a 
registration  or  a  tolerance,  e.g..  H.R. 
Rep.  No.  1125, 88th  Cong.,  Isl  Sess.,  2 
(1964);  H.R.  Rep.  No.  1385,  83d  Cong., 
2d  Sess.,  5  (1954);  S.  Rep.  No.  1635,  83d 
Cong.,  2d  Sess..  4  (1954).  Case  law  also 
supports  EPA's  interpretation  that 
section  7(c)  of  the  APA  does  not  apply 
to  FIFRA  or  Uie  FFDCA.  e.g.. 
Environmental  Defense  Fund  v.  EPA, 
548  F.2d  1012,  1015  (D.C.  Qr. 
1976)(Supplemental  Opinion  on 
Petition  for  Rehearing)("We  hold  that  in 
light  of  the  legislative  history  of  FIFRA, 
and  the  numerous  cases  holding  that  its 
1964  amendment  was  specifically 
intended  to  shift  the  burden  of  proof 
from  the  Secretary  to  the  registrant,  this 
case  is  one  where  the  allocation  of  the 
bivden  of  proof  is,  in  the  language  of  the 
APA,  'otherwise  provided  by  statute."); 
Environmental  Defense  Fund  v.  U.S. 
Dept.  of  Health  Education  and  Welfare, 
428  F.2d  1083,1087, 1092,  n.27  ("In 
light  of  Congress'  strong  concern  about 
the  safety  of  pesticide  residues  and  the 
congressional  intent  to  place  the  burden 
of  persuasion  on  those  proposing  to 
permit  a  residue  to  remain,  the  fact  that 
the  present  petition  seeks  revocation  of 
an  existing  tolerance  does  not  affect  the 
burden  of  persuasion  established  by 
Congress....  Once  new  evidence  bearing 
on  the  safety  of  pesticide  residues  has 
been  adduced  or  cited  sufficient  to 
justify  reopening  the  validity  of  existing 
tolerances,  as  in  the  present  case,  the 
burden  of  establishing  the  safety  of  any 
tolerances  remains  on  those  who  seek  to 
permit  a  residue."). 


Comment.  Valent  and  Bayer  assert 
that  EPA  has  failed  to  cotuluct  a  weight 
of  the  evidence  review  of  their 
chemicals,  but  is  merely  relying  on  the 
classification  of  acephate  and 
triadimefon  as  "C"  carcinogens,  which 
fails  to  meet  the  "high  degree  of 
certainty  necessary  to  conclude  that  a 
chemical  induces  cancer  within  the 
meaning  of  the  Delaney  clause,  and  is 
inconsistent  with  EPA's  previous 
acknowledgment  that  a  Group  C 
classification  doesn't  equate  to  a  finding 
that  a  chemical  is  either  an  animal 
carcinogen  or  induces  cancer  under  the 
Delaney  clause.  To  support  the 
statement  that  EPA's  assessment  is 
inconsistent  with  previous  statements, 
the  commenters  cite  to  EPA's  policy 
statement.  Regulation  of  Pesticides  in 
Food:  Addressing  the  Delaney  Paradox 
(53  FR  41104.  October  19,  1988)  and  the 
final  rule  revoking  the  409  tolerance  for 
dicofol  (59  FR  10994,  March  9,  1994). 

EPA  response.  EPA's  determination 
that  triadimefon  and  acephate  induce 
cancer  is  based  on  a  weightof-tbe- 
evidence  review  of  all  available  studies 
for  triadimefon  and  acephate,  not 
merely  on  the  fact  that  EPA  had 
previously  classified  the  chemicals  as 
Group  C  carcinogens.  And  as  noted 
above,  EPA  does  not  agree  that  the 
Delaney  clause  imposes  a  burden  of 
certainty  on  the  Agency  greater  than  a 
preponderance  of  evidence. 

Moreover,  the  commenter's  use  of  the 
two  notices  to  support  its  assertion  is 
misleading.  As  EPA  acknowledged  in 
the  dicofol  revocation  cited  by  the 
commenter.  EPA  believes  that  the 
language  from  the  1988  Delaney  policy 
statement  referred  to  by  the  commenter 
has  only  limited  relevance  to  ctirrent 
decisions  because  that  notice  dealt 
primarily  with  whether  cenain  types  of 
pesticides  in  Group  C  would  come 
within  a  de  minimis  exception  to  the 
Delaney  clause.  EPA  continues  to 
believe,  as  acknowledged  in  the  dicofol 
revocation  notice  referred  to  by  the 
commenters,  that  it  is  necessary  lo 
carefully  examine  pesticides  classified 
in  Croup  C  according  lo  the  Cancer 
Assessment  Guidelines  to  determine 
whether  they  meet  the  Delaney  clause's 
induce  cancer  standard,  which  is 
exactly  what  EPA  has  done  in 
concluding  that  triadimefon  and 
acephate  induce  cancer. 

Comment.  Bayer  and  Valent  assert 
that  the  proposed  classifications  of 
triadimefon  and  acephate  are 
inconsistent  with  previous  EPA  actions, 
and  are  therefore,  legally  insupportable. 
The  commenters  point  to  more  recent 
reviews  by  EPA  of  pesticides  with 
"comparable  data"  that  have  classified 
those  compounds  as  Croup  D 
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cudnogeDs.  or  that  have  "othsrwiis 
teaolvM  concams."  Specifically,  the 
commenteni  cite  EPA's  decisions  to 
establish  tolerances  for  primisuUunin- 
melbyl  (5S  FR  21S47.  May  25. 1990). 
hexazinone  (55  FR  15104.  March  22, 
1995)(FRLr^935-l),  quizalofop-p  ethyl 
ester  (57  FR  24553.  June  10  li»92)  and 
bromoxynil  (60  FR  16111.  Match  29, 
19«5)(FRl/-4944-7). 

EPA  Response.  The  focus  of  both 
Bayer's  and  Valent's  conunenls  appears 
to  be  that  EPA  has  been  incoosistant  in 
how  it  classifies  pesticides  with 
"comparable"  data  as  carcinogens. 
Bayer  suggests  that  were  tTia<Umeiaa  to 
be  evaluated  in  the  same  mmner  aa 
pesticides  with  comparable  data,  or 
against  currant  scientific  standards,  it 
would  be  classified  as  a  Group  D 
(insufficient  data  to  classify)  rather  than 
as  a  Ooup  C  carcinogen.  Bayer  did  not 
elaborate  on  what  study  observations  or 
Agency  determinations  Cor  the  dted 
pesticides  it  considered  "comparable." 
However,  its  citations  are  pnsumaUy 
intended  to  bolster  its  point. 

Valent.  in  similar  but  more  extensive 
comments,  detailed  the  Agency's 
findings  on  mouse  liver  tumors 
observed  for  quizalofop-ethyl, 
priroisulfuron-methyl  and  hexazinone 
(bromoxynil  was  not  mentioned  in 
Valent's  comment).  Valent  raised  points 
concerning  the  type  of  tumors 
(malignant/benign),  the  dose  levels  at 
which  tumors  weie  observed  (the  MTD 
was  exceeded),  the  liistorical  incidence 
of  liver  tumors  in  mice,  the  statistical 
significance  of  the  findings  (trends 
versus  pairwise  comparisons),  and  other 
specific  bctors  that  it  believes  illustrate 
Q>A's  lack  of  consistraicy  in  its  cancer 
classifications. 

As  a  scientific  matter,  a  weight-of-the- 
evidence  approach  to  determining  the 
classification  of  a  carcinogen  is 
inherently  inexact.  A  number  of  factors 
must  be  considered,  including  all  those 
mentioned  by  Valent.  and  these  factors 
weighed  against  each  other.  Thus,  even 
with  apparently  comparable  data,  under 
a  weigbl-of-the-evidence  approach,  it  is 
scientifically  valid  and  even  to  he 
expected  that  EPA  should  arrive  at 
different  conclusions  that  lead  to 
different  cancer  classifications.  EPA's 
cancer  peer  review  documents  explain 
the  relevance  of  each  factor  in  EPA's 
classification  decision. 

However,  the  finding  that  a  pesticide 
"induces  cancer  in  man  or  animals" 
within  the  meaning  of  the  Delamy 
clause  is  more  straightforward  and  less 
sdentificaUy  onerous,  since  it  requires 
only  a  finding  of  carcinogenicity  in 
animals.  Since  cancer  studies  are 
conducted  using  animals,  the  data  can 
directly  demonstrate  whether  a 


pesticide  does  or  does  not  result  in 
cancer  in'animals.  The  cancer 
classification  system  used  by  EPA  since 
1966,  on  the  other  hand,  ibcussas  on 
cancer  risk  to  humans.  It  is  entirely 
possible  that  EPA  could  determine  that 
a  pesticide  classified  as  a  Group  O 
carcinogen  (insufficient  data  for 
humans)  meets  the  "induce  cancer" 
standard  lor  animals.  Under  the  Dalaney 
clause,  this  is  all  that  is  required. 

Accordingly,  EPA  disaoeee  with 
comments  purportiiig  to  find  fiaws  in 
EPA's  "induce  cancer"  determination 
based  on  perceived  inconsistendea  in 
cancer  classification  for  humans  or 
comparability  of  cancer  profiles  within 
the  classification  system. 
Notwithatanding  difieiences  in 
classification  among  aoephate. 
triadimefon  and  oth«r  chemicals 
apparently  similarly  situated,  a 
pteponderance  of  the  evidence 
damonatntes  that  both  triadimefon  and 
acaphate  induce  cancer  in  animals. 

In  the  case  of  triadimefon  and 
acephate,  however,  EPA  classified  those 
chnnicals  as  C  carcinogens  based  upon 
stronger  evidence  of  carcinogenidty 
than  was  found  with  the  four  pestiddes 
dted  by  Valent  and  Bayer  as  having 
comparable  cancer  profiles  but  which 
were  classified  only  as<}roup  D 
carcinogens.  For  both  acephate  and 
triadimefon.  liver  tumors  were  observed 
in  a  pairwise  manner  at  dosages  that 
were  not  determined  to  be  excessive.  In 
the  case  of  acephate,  the  tumors  were 
heavily  malignant  in  female  mice.  In  the 
case  of  triadimefon,  although  only 
benign  adenomas  were  seen,  they  were 
found  in  a  pairwise  comparison  in  both 
sexes  at  doses  clearly  under  the  MTD. 
In  each  of  the  other  cases,  either  the 
tumors  were  observed  only  at  excessive 
doses  (primisulfiiron-methyl  and 
quizalofop-ethyl)  or  showed  only  a 
trend  for  liver  tumors  that  was  not 
statistically  significant  upon  pairwise 
comparison  (hexazinone).  A  trend  for 
expression  of  tumors  is  a  less  significant 
finding  than  a  pairwise  comparison  and 
would  not  in  itself  normally  lead  to  a 
positive  cancer  dassification.  Although 
Bayer  claims  that  EPA  had  determined 
that  bromoxynil  is  a  Group  D 
carcinogen,  EPA  has  always  classified 
bromoxynil  as  a  Group  C  cardnogen. 
The  FIFRA  Sdentific  Advisory  Panel 
teconunended  a  Group  D  classification, 
which  EPA  did  not  adopt. 

Comment.  Bayer  also  argued  that  EPA 
has  applied  a  "shifting  definition  of 
what  it  means  to  'induce  cancer'  for 
purposes  of  the  Delaney  clause."  dting 
the  final  regulation  revoking  409 
tolerances  forbenomyl,  mancozeb. 
phosmet  and  trifluralin  (58  FR  37863, 
July  14. 1993).  the  proposed  revocation 


for  several  409  tolerances  found  to  be 
inconsistent  with  the  Delaney  dause  (59 
FR  33942.  July  1. 1994).  and  the 
proposed  revocation  for  triadimefon  (60 
FR  3608.  January  18, 1995). 

EPA  response.  It  is  true  that  the 
definition  of  "induce  caitcer"  in  the  first 
two  notices  referred  to  by  the 
commenter  do  not  indude,  as  cancer, 
the  dass  in  which  only  benign 
neoplasms  occur.  However,  EPA 
disagrees  that  this  is  a  substantive 
change  to  its  interpretation  of  "induce 
cancer."  EPA's  interpretation  is 
supported  by  the  court  in  California  v. 
Browner,  which  agreed  that  the  change 
was  not  substantive.  No.Civ.  S-89-0752, 
sUp  op.  at  5  (E.D.  Cal.  Feb.  1995) 

VUL  CnmiiHinli  Kalalad  to  SfMcific 


A.  Acephate 

Comment.  Valent  contended  that 
acephate  does  not  induce  cancer 
because  the  MTD  was  exceeded  in  the 
mouse  study,  and  that  testing  at  lower 
dose  levels  which  showed  no  evidence 
of  carcinogenicity  should  be  used. 
Valent  also  proposes  a  secondary 
mechanism  for  cardnogenesis  of 
acephate,  based  on  upon  a  theory  that 
acephate  at  high  doses  alters  the 
homeostasis  of  fiamale  mice  such  that 
they  are  phenotypically  similar  to  male 
mice  in  their  expression  of  liver  tumore. 

EPA  Response.  EPA  believes  that  the 
high  dose  used  in  the  study  represents 
an  MTD  that  was  well-tolerated  by  the 
test  animals.  Moreover,  the  toxicity  seen 
at  the  high  dose  level  does  not  alter  the 
finding  of  malignant  liver  cardnomas  at 
that  dose.  With  resped  to  the 
hypothesis  that  acephate  causes  female 
mice  to  respond  as  if  they  were  male 
mica,  Valent  provided  little  support  for 
this  hypothesis.  Moreover,  it  is 
uncertain  that  this  hypothesis  has  been 
peer  reviewed  or  found  acceptance  in 
the  scientific  community.  In  the  absence 
of  any  data  to  support  its  contentions, 
EPA  believes  that  the  acephate  induces 
cancer  in  animals. 

Comment.  Valent  also  raised  a 
number  of  points  concerning  the 
individual  mutagenidty  studies  (at 
acephate,  suggesting  that  they  an 
flawed  by  today's  sdentific  standards, 
and  thus  do  not  support  an  induce 
cancer  determination. 

EPA  Response.  Although 
individually.  Valent's  points  may  have 
merit,  the  mutagenidty  data  base  is 
considered  in  its  entirety  and  only  in  a 
supporting  capadty  to  a  determiiution 
of  cardnogenidty.  That  is,  while 
positive  evidence  of  genotoxidty  may 
support  a  weight  of  evidence  finding 
that  a  pesddde  is  carcinogenic,  the  lack 
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of  a  complete  mutagenidty  data  base,  or 
defidencies  or  negative  results  in 
individual  mutagenidty  studies,  do  not 
negate  positive  cancer  findings  in  other 
studies.  Acephate's  mutagenicity 
studies,  while  perhaps  less  than  optimal 
by  today's  standards  as  noted  by  Valent. 
overall  showed  consistently  positive 
responses  in  in  vitro  studies,  and  in  any 
case  do  not  negate  the  dear  finding  that 
acephate  induces  cancer  in  animals. 

Comment.  Valent  argued  that  the  409 
tolerance  for  acephate  is  not  needed,  for 
several  reasons.  Valent  argues  that  EPA 
improperly  requires  a  409  tolerance  for 
every  use  in  a  food  handling 
establishment  without  regard  to  whether 
residues  actually  occiu".  "They  further 
state  that  use  of  acephate  does  not  result 
in  finite  residues,  that  no  finite  residues 
have  ever  been  found,  and  that  EPA's 
establishment  of  the  409  tolerance  at  the 
level  of  quantification  implicitly 
recognizes  that  no  residues  are  expected 
to  be  present.  Finally  Valent  states  that, 
since  the  409  tolerance  is  not  needed, 
the  use  of  acephate  need  not  be 
cancelled,  and  that  it  is  in  the  public 
interest  to  retain  the  use. 

EPA  Response.  Contrary  to  Valent's 
assertion,  EPA  does  not  "automatically" 
require  a  food  additive  tolerance  for  all 
pesticides  used  in  food  handling 
establishments.  EPA  considers  the 
nature  of  the  pestidde  and  how  it  is 
applied  in  determining  whether 
residues  are  likely  to  result  in  food,  and 
therefore  that  a  409  tolerance  is  needed. 
For  example,  an  insectiddal  bait 
enclosed  in  a  "bait  station"  would 
normally  not  require  a  409  tolerance 
because  the  use  is  not  likely  to  result  in 
residues  in  food.  Bait  station  uses  in 
which  the  pestidde  is  contained  are, 
however,  a  far  cry  from  typical  food 
handling  establishment  insedidde 
applications,  which  are  applied  in  an 
relatively  uncontained  manner  through 
sprays  and  dusts.  While  a  crack  and 
crevice  treatment  (such  as  that  for 
acephate)  may  be  less  Ukely  to  result  in 
residues  in  food  than  a  broad  general 
treatment,  EPA  believes  that  there  is 
sufficient  likelihood  that  residues  may 
occur  &om  crack  and  crevice  treatments 
that  the  pestidde  is  a  food  additive  for 
which  a  409  tolerance  will  normally  be 
needed. 

Valent  goes  on  to  assert  that  "no 
detectable  residues  have  ever  been 
found"  in  food,  and  would  not  be 
expeded  to  result  from  its  use  pattern. 
Valent  cited  in  support  of  its  contention 
a  1981  study  in  which  acephate  was 
applied  at  twice  the  maximum  label 
rate,  and  residues  were  not  found  above 
the  limit  of  detection. 

However,  in  this  study,  residues  were 
found  in  some  samples  at  dose  to  the 


detedion  limit.  At  an  application  rate  of 
1  percent  active  ingredient,  residues 
were  found  in  lettuce  at  0.02  ppm  and 
in  cheese  at  0.009  ppm,  at  or  dose  to  the 
limit  of  detection  of  0.01  ppm.  At  2X 
rates,  quantifiable  residues  were  found 
in  lettuce  (0.034  ppm).  meat  (0.016 
ppm),  bread  (0.023  ppm)  and  apple 
juice  (0.011  ppm).  all  above  the  limit  of 
detedion.  Thus  at  a  2X  rate,  finite 
residues  at  or  above  the  level  of 
detedion  can  be  expected.  Valent's 
study  clearly  demonstrates  that 
quantifiable  residues  can  result  in  at 
least  some  foods  at  label  rates.  It  is 
difficult  to  argue  that  these  data 
demonstrate  that  residues  are  not  likely 
to  be  present. 

For  several  reasons.  EPA  believes  that 
it  needs  a  demonstration  of  no  residues 
using  highly  exaggerated  rates 
(considerably  higher  than  2X)  to  be 
persuaded  that  there  is  no  reasonable 
expedation  of  residues  in  food  such  tlial 
a  409  tolerance  is  not  needed.  First,  food 
handling  establishments  cover  a  wide 
range  of  operations,  from  processing 
facilities  such  as  bakeries,  caimeries  and 
dairies,  to  restaurants  and  grocery 
stores.  Thus  the  circumstances  under 
which  food  might  be  exposed  to  the 
pesticide  may  vary  considerably  in  a 
manner  that  is  difficult  to  capture  in  a 
single  residue  study.  Second,  EPA 
requires  residue  studies  using  a 
representative  but  relatively  limited  set 
of  foods,  which  is  necessary  given  the 
number  and  variety  of  foods  that  may  be 
present  in  a  food  handling 
establishment  and  the  im practicality  of 
determining  residues  for  all  foods 
individually. 

Valent  dies  its  label  instrudions  and 
admonitions  as  further  support  of  their 
contention  that  the  use  pattern  would 
not  be  expeded  to  lead  to  residues  in 
food;  Even  within  the  permissible  label 
instructions,  however,  the  actual 
application  of  the  pesticide  may  vary. 
Applicatore  may  mix  and  apply  the 
pesticide  differently,  using  application 
equipment  and  techniques  that  lend 
themselves  to  higher  amounts  of  actual 
pesticide  deposited.  Moreover,  the 
applicator's  abiUty  to  physically  control 
the  application  so  as  to  comply  with 
label  admonitions  about  food  and 
surface  contact  may  be  highly  variable. 
While  label  instrudions  and  warnings  if 
followed  will  minimize  the  possibility 
that  the  pestidde  will  contad  food  or 
food  surfaces,  they  still  allow 
considerable  judgment  and  skill  on  the 
part  of  the  applicator.  The  applicator 
cannot  know  the  extent  to  which  he  has 
been  successful  in  his  efforts  to  "avoid 
contamination  of  food"  or  to  "use  care 
to  avoid  depositing  the  material  onto 
exposed  surfoces  or  introducing  the 


material  into  the  air."  EPA  cannot  rely 
on  the  fact  of  label  instructions  as 
assurance  of  success  in  precluding 
residues  in  food,  particularly  in  light  of 
data  that  demonstrate  actual  tesiduaa  in 
food  from  appUcation  acconiing  to  label 
instrudions. 

Moveover,  the  presence  of  residues 
from  a  particular  application  is  not 
totally  dependent  on  how  well  the 
applicator  can  comply  with  label 
instrudions.  Factors  unrelated  to  the 
application  itself,  and  therefore 
unrelated  to  label  instrudions,  may 
contribute  equally  to  residues  in  food. 
Envirotunental  fKtore  such  as 
temperature,  humidity,  and  ventilation, 
and  produd  charaderistics  such  as 
volatility  cannot  be  controlled  by  the 
applicator.  Therefore,  label  instructions 
alone  are  nd  sufficient  proof  that 
residues  will  not  result  from 
appUcation. 

EPA  categorically  rejects  Valent's 
claim  that  Q'A's  use  of  the  level  of 
quantitatibn  as  the  numerical  tolerance 
level  implies  that  EPA  beUeves  that 
there  is  no  reasonable  expectation  of 
residues  from  use  of  acephate  in  food 
handling  establishments.  EPA  has  never 
so  stated.  Moreover,  the  data  died  by 
Valent  in  its  comments  indicate  tliat 
residues  close  to  the  detection  Umit  of 
the  analytical  method  are  possible 
under  actual  use  conditions.  The 
Agency  believes  it  is  appropriate  in 
these  circumstances  to  set  numerical 
tolerance  limits,  espedally  considering 
the  potential  variability  in  foods, 
exposures,  and  application  that  may 
result  in  quantifiable  residues. 
Accordingly,  tolerances  are  established 
at  the  limit  of  quantitation  of  the 
analytical  method.  This  is  a  logical 
approach  to  the  regulation  of  residues 
generally  in  food  handling 
establishments,  and  cannot  be  read  as 
supporting  any  EPA  belief  that  residues 
are  unlikely  to  occur. 

Finally,  since  EPA  believes  that  use  of 
acephate  requires  a  409  tolerance  which 
is  not  permitted  under  the  Delaney 
clause,  arguments  concerning  public 
health  considerations  or  the  benefits  of 
use  are  not  relevant  to  EPA's  dedsion  to 
revoke  the  FAR  for  acephate.  The 
Delaney  clause  does  not  permit  such 
considerations. 

B.  Triadimefon 

Comment.  Bayer  comments  that  a  409 
tolerance  on  milled  fractions  of  wheat  is 
uimecessary,  because  milled  fractions  of 
wheat  are  not  ready-to-eat. 

EPA  response:  EPA  considers  that 
milled  fractions  of  wheat,  or  wheat  bran, 
are  ready-to-eat  human  food,  as  EPA 
noted  in  its  notice  proposing  to  revoke 
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the  408  tolerance  far  wheat  (61  FR  8189, 
March  1. 1996). 

Comment.  Bayer  aigues  that  the 
residues  of  briadimefon  do  not 
coneentnte  above  the  408  tolerance, 
and  thus  EPA  should  revoke  the  409 
tolerance  on  the  grounds  that  it  is 
unnecessary.  Bayer  asserts  that  EPA 
based  its  determination  that  a  409 
tolerance  for  tiiadimefon  was  necessary 
on  proceesing  studies  that  do  not  reflect 
the  current  label  of  the  registered 
pesticide  product,  and  that  EPA  has 
foiled  to  consider  the  degree  to  which 
triadimefon  residues  are  further  diluted 
by  mixing  and  blending  with  unlnatad 
wheat,  and  by  further  dissipation  of 
residues  during  the  time  the  food  leaves 
the  processor  until  it  reaches  the 
supermarket  shelf. 

To  prove  that  residues  in  wheat  bran 
do  not  exceed  the  406  tolerance,  Bayer 
relies  on  "extensive  monitoring  data" 
conducted  by  industry  and  FDA  to 
support  its  argiunent.  and  points 
generally  to  27  FDA  market  basket 
surveys  and  samples  collected  under 
FDA's  regulatory  monitoring  program. 
More  specifically,  Bayer  asserts  that  as 
part  of  its  routine  monitoring,  FDA 
tested  86  samples  of  whole  grain  wheat 
and  178  various  food  forms  of  wheat  for 
levels  of  triadimefon  between  the  years 
of  1985-1992.  None  of  the  264  samples 
contained  residues  of  triadimefon  above 
the  analytical  limit  of  quantification. 
Bayer  asserts  that  these  data  are 
"slanted  towards  high  residue 
situations"  and  thus  are  "worst  case 
surveillance  conditions." 

Finally,  Bayer  argues  that  EPA  is 
legally  required  by  the  language  of  the 
How-through  provision  and  the 
statutory  definition  of  a  food  additive  to 
determine  whether  a  409  tolerance  is 
needed  based  on  the  measured  residues 
on  the  actual  commodities  and  not  on 
theoretical  calculations  that  do  not 
reflect  actual  use  practices  or  label 
requirements-  All  of  the  commenters 
la^ed  some  variant  of  this  argument  in 
their  comments.  According  to  Bayer,  the 
definition  of  a  food  additive  requires 
that  the  intended  use  of  a  substance 
must  actually  result  in.  or  reasonably  be 
expected  to  result  in,  directly  or 
indirectly,  the  substance  becoming  a 
component  of  food.  Based  on  the 
current  label  for  triadimefon  and  based 
on  the  likelihood  of  additional  dilution 
and  degradation  of  residues  from 
current  processing  methods,  Bayer 
asserts  that  EPA  can  have  no  reasonable 
expectation  that  triadimefon  residues 
will  be  present  in  processed  foods  at 
levels  above  the  406  tolerance. 

£PA  Besponse.  EPA  disagrees  with 
the  commenter's  assertion  that  EPA 
improperly  foiled  to  consider  several 


factors  that  could  result  in  significantly 
diluted  residues  in  wheal  bran  and  that 
EPA  improperly  relied  on  studies  that 
do  not  reflect  current  triadimefon  use 
practices.  EPA  based  its  determination 
that  triadimefon  residues  in  wheat  bran 
were  likely  to  exceed  the  408  tolerance 
on  processing  studies  demonstrating 
that  triadimefon  residues  were  present 
at  higher  levels  in  wheat  bran  than  in 
wheat. 

EPA  has  considered  that  triadimefon 
residues  trill  be  diluted  by  mixing  and 
blending  of  treated  wheat.  In  accordance 
with  the  policy  discussed  in  its  June 
1995  policy  statement  (60  FR  31305, 
June  14. 1995).  EPA  compared  the 
highest  average  residue  values  from 
field  trials  times  the  concentration 
foctor  to  the  408  tolerance,  and 
detemuoed  that  residues  in  wheat  bran 
would  Ukaiy  exceed  the  408  tolerance. 
As  EPA  noted  above,  the  average 
concentration  foctor  in  the  processing  of 
milled  fractions  of  wheat  is  3.7  and  the 
HAFT  for  triadimefon  on  wheat  is  0.14 
ppm.  Because  multiplying  the  average 
concentration  foctor  by  the  HAFT 
exceeds  the  adjusted  section  408 
tolerance  for  triadimefon  on  wheat  (0.2 
ppm),  EPA  believes  that  it  is  likely  that 
some  milled  fractions  will  contain 
residues  exceeding  the  408  tolerance. 

It  is  true  that  EPA  did  not  consider 
the  extent  to  which  formers  may  be 
applying  triadimefon  at  lower  rates,  or 
the  extent  to  which  wheat  bran 
containing  triadimefon  residues  is 
mixed  with  wheat  containing  no 
residues,  but  for  the  reasons  discussed 
at  60  FR  31302-31306,  EPA  has 
determined  that  such  considerations 
would  be  inappropriate.  It  is  also  true 
that  EPA  did  not  consider  further 
degradation  of  residues  during  the  time 
the  food  leaves  the  processor  until  the 
moment  it  is  actually  eaten,  but  it  is  not 
apparent  how  EPA  could  take  this  into 
account,  other  than  to  the  extent  the 
efiects  of  degradation  are  captiired  in 
the  prtxsasing  study.  In  any  event,  if 
wheat  bran  at  ooe  stage  of  its  production 
and  marketing  has  residues  that  exceed 
the  408  tolerance,  it  is  no  defense  to  a 
charge  of  adulteration  that  at  some  later 
time  in  the  production  and  marketing 
scheme  residues  will  be  below  the  408 
tolerance.  EPA  has  also  previously 
discussed  the  rationale  for  this  decision 
at  length  in  60  FR  31305. 

Fuilher,  EPA  does  not  conduct 
studies  to  support  the  registration  or 
tolerance  for  a  particuJar  pesticide. 
FIFRA  and  the  FFDCA  clearly  place  that 
responsibility  on  the  manufoctuiw 
seeking  to  register  or  to  establish  a 
tolerance  for  a  pesticide  product.  To  the 
extent  that  EPA  is  relying  on  data  that 
Bayer  believes  no  longer  reflects  actual 


conditions  of  triadimefon  use,  it  is 
Bayer's  responsibility  to  submit  new 
processing  studies  that  accurately  reflect 
whether  triadimefon  is  likely  to 
concentrate  above  the  408  tolerance. 
Under  the  statutory  scheme,  which 
requires  EPA  to  rely  on  data  conducted 
by  manufacturers  to  determine  whether 
a  tolerance  level  is  safe,  EPA  is  legally 
justified  in  basing  its  regulatory  . 
decisions  on  the  data  presented  to  it. 
Should  Bayer  submit  new  processing 
studies  EPA  «vill  consider  the  data,  as 
appropriate. 

As  EPA  has  previously  noted  at  60  FR 
31305-31306.  the  Agency  bases  its 
concentration  determinations  primarily 
on  whether  processing  studies  show 
that  the  processing  of  a  commodity 
results  in  a  level  of  residues  in  the 
processed  food  which  is  greater  than  the 
level  of  residues  in  the  raw  food. 
However,  EPA  has  acknowledged  that  it 
would  consider  data  bom  marketplace 
studies  and  FDA  monitoring,  where 
circumstances  permit.  The  relevance  of 
marketplace  studies,  however,  would 
depend  on  how  the  marketplace  study 
was  conducted.  For  example,  the 
principal  reason  marketplace  studies 
nave  been  conducted  in  the  past  is  to 
obtain  better  data  concerning  actual 
residue  values  close  to  thepoint  at 
which  food  is  consumed.  Irius, 
marketplace  studies  generally  involve 
sampling  commodities  in  retail  grocery 
stores.  A  tolerance  for  processed  food 
would  not  only  apply  to  foods  in  retail 
stores,  but  at  all  prior  points  at  which 
the  food  moved  in  interstate  commerce. 
This  foct  would  need  to  be  taken  into 
account  in  assessing  the  relevance  of  a 
marketplace  study  in  determining  the 
likelihood  of  residues  in  processed  food 
in  excess  of  the  408  tolerance. 

Monitoring  data  can  also  be  relevant 
to  determining  the  likelihood  of 
processed  food  exceeding  the  408 
tolerance.  However,  FDA  monitoring 
data,  especially  monitoring  data  on 
processed  foods,  generally  have  been 
limited  and  thus  may  not  be  a  reliable 
predictor  of  the  level  of  residues  of 
triadimefon  in  milled  fractions  of  wheat. 
The  monitoring  referred  to  by  the 
commenter  is  not  so  thorough  and 
reliable  that  it  would  cause  EPA  to 
ignore  the  results  of  the  prtKessing 
studies. 

Comment.  Bayer  contends  that 
triadimefon  does  not  induce  cancer 
because  the  high  doses  used  in  both  rat 
and  mice  studies  exceeded  the 
maximum  tolerated  dose  (MTD),  and 
thus  tumors  seen  at  these  levels  are  not 
related  to  administration  of  triadimefon. 
Bayer  also  asserted  that  the  mid-dose 
level  of  these  studies  did  provide  an 
adequate  MTD  for  purposes  of 
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evaluating  the  cardnoganic  potential  of 
triadimefon.  Thatefon  Bayer  argues  that 
carcinogenic  potential  should  be 
evaluated  on  the  basis  of  the  findings  at 
the  mid-dose  level  rather  than  the 
purportedly  excessive  high  dose  level. 
Bayer  also  cited  the  foct  that 
mutagenicity  studies  showed  that 
triadimefon  is  not  genotoxic  or 
mutagenic 

EPA  Response.  EPA  disagrees  with 
Bayer  that  the  data  bom  the  high  dose 
were  not  appropriate  to  consider  in 
making  the  "induce  cancer" 
determination,  and  also  that  the  mid- 
dose  was  adequate  in  these  studies.  In 
both  the  rat  and  mouse  studies,  the  high 
dose  (1800  ppm)  is  considered  adequate 
because  there  were  no  signs  of  excessive 
toxicity  at  that  level.  Moreover,  the  mid- 
dose  level  in  each  study  (300  ppm)  was 
not  considered  adequate  as  an  MTD 
because  the  effects  seen  at  that  level 
were  relatively  minor  increases  in  liver 
enzyme  levels  and  liver  weight,  as  well 
as  slight  1o  moderate  liver  hypertrophy 
and  cell  changes.  EPA  does  not  consider 
these  changes  adequate  to  demonstrate 
that  an  MTD  has  been  achieved.  By 
comparison,  at  the  high  dose  level 
(which  still  did  not  show  excessive 
toxic  effects),  liver  eSects  tvere  more 
pronounced,  and  included  (in  the  rat) 
increased  food  consiunption,  increased 
fot  in  the  liver,  significant  physiological 
and  cellular  changes  in  liver  cells  and 
formation  of  hyperplastic  nodules. 
Similar  evidence  of  increased  liver 
damage  was  seen  in  the  mouse  at  the 
high-dose  level. 

.  As  stated  in  EPA's  response  on 
aoephate,  mutagenicity  studies  are 
considered  only  supporting  evidence  of 
carcinogenicity  and  do  not  negate  clear 
evidence  of  carcinogenicity  from  other 
studies. 

Comment.  Bayer  argued  that  the 
increase  in  follicular  cell  thyroid 
adenomas  seen  in  the  rat  study  occurred 
as  a  result  of  a  hormonal  effect,  an 
increase  in  thyroid  stimulating 
hormone,  and  thus  is  not  directly 
caused  by  the  triadimefon. 

EPA  Response.  In  its  final  notice 
revoking  tolerances  for  mancozsb  on  oat 
bian  (March  22, 1996.  61  FR  12003), 
EPA  noted  that  the  legal  relevance  of 
secondary  mechanisms  claims  to  the 
Delaney  clause  "induce  cancer"  finding 
has  not  been  resolved.  In  that  notice 
EPA  also  specifically  disoissed  whether 
thyroid  tumora  could  be  demonstrated 
to  occur  via  a  secondary  mechanism  and 
the  scientific  information  needed  to 
support  such  a  contention.  Bayer  has 
submitred  no  such  information.  EPA 
reiterates  its  position  on  thyroid  tumors 
as  stated  in  that  notice.  With  respect  to 
triadimefon,  EPA  has  determined  that. 


independent  of  any  possible  secondary 
mechanism  that  mignt  be  operating  for 
the  thyroid  adenomas,  the 
hepatocelltilar  adenomas  were  related  to 
the  administration  of  triadimefon,  and 
thus  the  question  of  a  secondary 
mechanism  need  not  be  addressed. 

C.  Iprodione 

Comment.  Rhone-Poulenc  argued  that 
a  409  tolerance  for  iprodione  in  raisins 
is  not  required  because  (1)  raisins 
should  be  classified  as  a  RAC:  and  (2) 
because,  even  if  not  a  RAC,  iprodione 
dom  not  concentrate  in  raisins  above 
the  408  tolerance  for  grapes.  . 

EPA  Response.  As  noted  in  Unit  Vn, 
these  revocations  were  proposed  before 
EPA  modified  its  tolerance  policies  in 
June  1995  and  January  1996.  Comments 
on  the  RAC  status  of  dried  commodities 
have  been  addressed  in  the  Agency's 
interpretive  policy  of  January  25, 1996 
(61  FR  2386),  in  which  EPA  concluded 
that  raisins  are  a  processed  food  because 
they  are  dried  for  the  purpose  of 
creating  a  new  marketable  commodity, 
and  not  incidental  to  storage  or 
transportation  needs  of  the  law 
agricultural  commodity  grapes. 

With  respect  to  the  assertion  that 
residues  in  grapes  do  not  concentrate  in 
raisins,  Rhone-Poulenc  dted  studies 
previously  submitted  in  1982  and  1983 
in  which  residues  in  raisins  did  not 
exceed  the  current  60  ppm  tolerance  in 
grapes.  Rhone-Poulenc.  however,  foiled 
to  note  in  its  comments  that  in  1994.  it 
petitioned  EPA  to  reduce  the  tolerances 
for  both  grapes  (from  60  ppm  to  10  ppm) 
and  raisins  (bxim  300  ppm  to  50  ppm). 
In  conjunction  with  the  petition  and  to 
satisfy  reregistration  data  requirements, 
Rhone-Poulenc  submitted  additional 
residue  data.  These  data  show  that  the 
HAFT  for  grapes  is  4.1  ppm,  and  the 
average  CF,  based  on  8  sets  of 
processing  studies,  is  3.56.  The  simple 
calculation  of  likely  residues  in  raisins, 
therefore  (4.1  ppm  X  3.56  =  14.6  ppm). 
shows  that  residues  would  exceed  the 
proposed  10  ppm  tolerance  in  grapes. 
As  noted  in  Unit  m,  EPA  is  using  its 
latest  residue  data  to  inform  its 
decisions  on  revocation  of  tolerances 
under  the  Delaney  clause. 

Comment.  Rhone-Poulenc  raised 
secondary  mechanism  issues  associated 
with  iprodione,  namely  that  Leydig  cell 
tumors  seen  in  male  rats  are  caused  by 
a  "mechanism  operative  only  at  the  high 
test  doses"  and  the  ovarian  tumors 
observed  in  female  mouse  studies  are 
caused  by  "a  prolonged  and  profound 
perturbation  of  sex  hormone  regulation 
at  the  target  organ  level."  Moreover, 
Rhone-Poulenc  asserts  that  the  Leydig 
cell  tumors  have  no  relevance  to 
humans. 


EPA  Response.  In  neither  case  were 
supporting  data  submitted  to 
deinonstrate  that  these  speculative 
mechanisms  of  action  occur.  In  the 
afaaance  of  any  evidence  of  the 
plausibility  of  the  secondary 
mechanisms,  EPA  considan  the 
observed  tumors  to  be  evidence  that 
iprodione  induces  cancer  in  animals. 
EPA  cannot  judge  the  argument  that 
Leydig  cell  tumors  are  not  relevant  to 
humans,  since,  from  the  data  currently 
available  to  EPA,  no  specific  mechanism 
of  action  of  any  hormonal  alteration  has 
been  clearly  characterized  for  iprodione. 
In  any  event,  whether  tumore  mserved 
in  animals  are  relevant  to  humans  has 
no  bearing  on  a  determination  that 
iprodione  induces  cancer  in  animals. 

Comment.  Finally.  Rhone-Poulenc 
also  contended  that  liver  tumors  in  mice 
vrere  observed  only  at  dose  levels  at  the 
MTD. 

EPA  Response.  EPA  considers  the 
dose  level  to  be  adequate  (but  not 
excessive)  in  both  ret  and  mouse  studies 
for  the  piupose  of  assessing 
carcinogenicity. 

Commenters  on  acephate.  iprodione 
and  triadimefon  all  raised  the  issue  of 
the  MTD,  and  suggested  that  tumors 
observed  only  at  dosage  levels  above  the 
MTD  should  not  be  considered  to 
support  an  "induce  cancer"  finding. 
Indeed,  each  suggested  that  unless 
tumors  result  at  levels  that  do  not 
express  "excessive"  non-cancer  toxicity, 
EPA  should  reverse  its  finding  that  the 
pesticide  induces  cancer. 

EPA  Response.  EPA  disagrees  in  each 
case  with  commenters  that  dosage  levels 
were  excessive,  and  believes  that  the 
tumors  are  attributable  to  the  pesticide 
in  question. 

DL  Procednral  Mattera 

A.  Filing  of  Objections  and  Requests  for 
Hearings 

Any  person  adversely  aSected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Kegister.  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  bearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  speciiy  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
rsquasted,  the  objections  must  include  a 
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statement  of  the  foctuol  issue(s)  on 
which  8  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  foct;  there  is  a  leaaonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  bets  to  the 
contrary:  and  resolution  of  the  bctual 
issuels)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFK  178.32). 
Any  person  wishing  to  comment  on 
any  objections  or  requests  for  a  hearing 
may  submit  such  comments  to  the 
hearing  Clerk  on  or  before  September 
12, 1996. 

B.  Effective  Date 

This  final  rule  is  eSisctive  September 
27. 1996.  In  addition,  if  EPA  does  not 
receive  objections  to  this  order,  this 
order  and  the  factual  and  legal  basis  for 
this  order,  become  final  and  are  not 
judicially  reviewable.  See  section 
40g(g)(l),  21  U.S.C  348(g)(1)  and  Nader 
V.  EPA:  859  F.2d  747  (9th  Or.  1988). 
cert,  denied.  490  U.S.  1931  (1989).  For 
example,  if  an  interested  person 
disagrees  with  a  necessary  finding  in 
this  order  but  agrees  with  the  outcome, 
that  person  must  file  timely  objections 
to  that  finding  in  this  order:  if  no 
objection  to  the  finding  is  made,  the 
finding  will  become  final  for  purposes 
of  any  future  proceedings  to  which  that 
finding  is  relevant. 

C.  Request  for  Stays  of  Effective  Date 

A  person  filing  objections  to  this  final 
rule  may  submit  with  the  objections  a 
petition  to  stay  the  effective  date  of  this 
final  rule.  Such  stay  petitions  must  be 
submitted  to  the  Hearing  Clerk  on  or 
before  August  28. 1996.  A  copy  of  the 
st^  request  filed  with  the  Hearing  Clerk 
shall  be  submitted  to  the  Office  of 
Pesticide  Programs  E)ocket  Room.  A  stay 
may  be  requested  for  a  specific  time 
period  or  for  an  indefinite  time  period. 
The  stay  petition  must  include  a  citation 
to  this  final  rule,  the  length  of  time  for 
which  the  stay  is  requested,  and  a  iiill 
statement  of  the  bctual  and  legal 
grounds  upon  which  the  petitioner 
relies  for  the  stay.  In  determining 
whether  to  grant  a  stay.  EPA  will 
consider  the  criteria  set  out  in  the  Food 
and  Drug  Administration's  regulations 
regarding  stays  of  administrative 
pnx»edings  at  21  CFR  10.35.  Under 


those  rules,  a  stay  will  be  granted  if  it 
is  dsteimined  that: 

(1)  The  petitioner  will  otherwise 
suffer  irreparable  injury. 

(2)  The  petitioner's  case  is  not 
bivolous  and  is  being  pursued  in  good 
faith. 

(3)  The  petitioner  has  demonstrated 
sound  public  policy  grounds  supporting 
the  stay. 

(4)  "nxB  delay  resulting  from  the  stay 
is  not  outweighed  by  public  health  or 
other  public  interests. 

Under  PDA's  criteria,  EPA  may  also 
grant  a  stay  if  EPA  finds  such  action^ 
in  the  public  interest  and  in  the  interest 
of  justice. 

Any  person  wishing  to  comment  on 
any  stay  request  may  submit  such 
comments  and  objections  to  a  stay 
request  to  the  Hearing  Clerk,  on  or 
before  September  12, 1996.  Any 
subsequent  decisions  to  stay  the  effect 
of  this  order,  based  on  a  stay  request 
filed,  will  be  published  in  the  Federal 
Register,  along  with  EPA's  response  to 
comments  on  the  stay  request. 

D.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  number 
(OPP-300380B]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  Erom  8  a.ih.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Opwations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protectioo  Agency,  Crystal  Mall  «2. 
1921  JeHerson  Davis  Highway, 
Arlington,  VA  22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocketttepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

Tlie  oracial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  he  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rule-njaking  record  which 
will  also  include  all  comments 
submitted  directly  in  vmting.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 


address  in  "ADDRESSES"  at  the 
beginiung  of  this  docusrant 

X.  Regnlatcny  Awwiaaiiiant 
Requiranents 

A.  Executive  Order  12B66 

Under  Exeputive  Order  12866  (58  FR 
5173S.  October  4, 1993),  this  action  is 
not  "significant."  Nevertheless,  EPA 
submitted  this  action  to  the  Office  of 
Management  and  Budget  (OMB)  for  an 
informal  review.  Any  changes  made 
during  that  review  have  been 
documented  in  the  public  record. 

Three  of  the  409  tolerances  being 
revoked  today  because  they  violate 
Delaney  (iprodione/rsisins  and  ginseng 
and  triadimefon/wheat)  also  have  408 
tolerances.  If  the  uses  and  408 
tolerances  remain  in  effect  without 
needed  409  tolerances  (prohibited  by 
the  Delaney  clause),  lawfully  treated 
foods  could  potentially  be  adulterated, 
and  subject  to  seizure.  In  each  case, 
however,  EPA  believes  that  there  is  Uttle 
likelihood  of  adulterated  food. 

Raisins.  Grapes  grown  for  raisins  are 
generally  not  extensively  treated  for 
Botrytis  rot  (the  almost  exclusive  use  of 
iprodione  in  California).  Crapes 
intended  for  fresh  market  are  more 
likely  to  be  treated  with  iprodione 
because  they  may  be  exposed  to  late- 
season  rain,  or  need  protection  against 
rotting  in  post-harvest  storage.  A  grower 
whose  grape  crop  is  intended  for  raisins 
is  likely  to  make  that  decision  early  in 
the  season  because  of  the  diffisring 
cultural  practices  that  are  employed  in 
fresh  market  production,  and  thus  will 
not  typically  use  significant  amotmts  of 
iprodione. 

Iprodione  is  used  on  approximately  9 
percent  of  the  total  grape  acreage  in 
California.  EPA  has  little  information  on 
use  of  iprodione  segregated  by  the 
intended  use  of  grapes,  but  estimates 
that  iprodione  is  used  on  less  than  4 
percent  of  grapes  intended  for  raisins. 
but  up  to  20  percent  of  grapes  for  fresh 
market  use. 

In  1994,  total  California  grape 
production  was  5.253  million  tons  of 
fresh  grapes  (California  Agricultural 
Statistics  Service,  September  1995).  Of 
tliat  total.  36  percent  was  dried  into 
raisins.  If  iprodione  were  applied 
equally  to  all  grapes,  regardless  of 
ultimate  use,  a  maximum  of  170,200 
tons  of  raisins  containing  iprodione 
residues  could  tie  estimated  (.09  x  .36  x 
5.253  million  tons).  However,  as  noted. 
EPA  believes  this  is  a  significant 
overestimate,  since  in  typical  years 
grapes  intended  for  raisins  would 
seldom  be  treated  with  iprodione. 
Similarly,  in  typical  years,  grapes  grown 
for  the  fresh  market  would  not  be 
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expected  to  be  diverted  to  the  raisin 
market  in  large  quantities,  and  all 
laisins  produced  from  iprodione-treated 
grapes  would  not  be  expected  to  contain 
residues  above  the  RAC  tolerance. 
Accordingly,  although  EPA  believes  that 
revocation  of  the  409  tolerance  for 
iprodione  on  raisins  would  result  in 
some  raisins  being  subject  to  seizure, 
the  Agency  estimates  that  the  toimage  of 
raisins  subject  to  seizure  would  not  be 
substantial  taking  into  account  annual 
production  figures.  However,  as  noted 
earlier,  evidence  shows  that  some 
percentage  of  the  grape  crop  is  diverted 
to  laisin  production. 

IVTieot  Today's  action  does  not  afiiact 
the  current  406  tolerance  for  wheat, 
which  will  remain  in  effect.  As  noted  in 
Unit  IV .E,  EPA  estimates  that  residues 
in  wheat  bran  baaed  on  recent  residue 
data  can  be  expected  to  be  as  high  as  0.5 
ppm.  While  such  residues  would  exceed 
an  adjusted  408  tolerance  of  0.2  ppm. 
they  are  not  likely  to  exceed  the  existing 
1  ppm  tolerance.  In  any  event,  as  noted 
in  EPA's  proposed  revocation  of  the  408 
tolerance  for  wheat  (March  1, 1996,  61 
FR  8174),  triadimefon  use  on  wheat  is 
insignificant  (generally  in  the  range  of  1 
percent  or  less),  and  thus  the  potential 
for  seizure  of  large  amoimts  of  wheat 
bran  is  low. 

Ginseng.  Today's  action  does  not 
a%ct  the  current  408  tolerance  for 
ginseng  of  2  ppm  ($  180.399).  EPA 
believes  that,  at  this  level,  there  may  be 
some  adulterated  ginseng,  but  does  not 
have  stiificient  information  to  estimate 
how  much.  Residue  field  trial  data  from 
Wisconsin  (which  produces  90  percent 
of  ginseng)  conducted  at  the  maximum 
label  rate  and  minimum  pre-harvest 
interval  (PHI)  of  36  days  indicate  that 
residues  in  fresh  and  dried  ginseng  were 
below  the  2  ppm  RAC  tolerance.  Other 
data  from  North  Carolina  indicate  that 
residues  in  dried  ginseng  could  he  as 
high  as  3.3  ppm,  but  these  data  were 
based  on  a  shorter  PHI  than  allowed  by 
the  label.  From  this  limited  field  trial 
data,  EPA  cannot  determine  whether  the 
existing  2  ppm  tolerance  is  adequate  to 
cover  residues  in  all  dried  ginseng. 

Food  handling  establishments.  For  the 
purposes  of  this  economic  analysis,  EPA 
has  assumed  that  revocation  of  the  409 
tolerance  for  use  of  acephate  in  food 
handling  establishments  results  in  the 
elimination  of  this  use.  EPA  estimates 
that  discontinuing  the  use  of  acephate 
in  food  handling  establishments  will 
cause  negligible  overall  economic 
impact,  since  there  are  numerous  cost- 
efiective  alternatives  for  insect  control 
in  food  handling  establishments. 

"Taiget  pests  in  food  handling 
estabUshments  are  cockroaches  and 
stored  product  pests.  Any  impacts  that 


would  occur  would  most  likely  be 
where  acephate  is  used  for  cockroach 
control,  not  for  stored  product  insect 
control.  For  cockroach  control 
alternatives  include,  but  are  not  limited 
to,  chlorpyrifos,  cyfluthrin,  boric  add, 
hydrametfaylnon,  diazinon, 
propelamphos,  and  bendiocarh. 
Acephate  has  quick  "knockdown" 
capability,  and  less  resistance  problems 
than  most  quick  knockdown 
alternatives,  but  then  are  sufficient  ' 
alternatives  that  EPA  believes  economic 
impacts  from  the  loss  of  acephate  will 
not  be  significant. 

Barley.  EPA  is  today  revoking  both 
raw  food  and  processed  food  tolerances 
for  triadimefon  on  barley  because  they 
are  not  needed.  The  impacts  associated 
with  the  revocation  of  the  408  tolerance 
on  barley  are  expected  to  be  minimal 
because  the  use  of  triadimefon  on  barley 
was  cancelled  by  the  registrant  in 
August  1993.  EPA  believes  that  the 
three  years  that  have  elapsed  are 
sufficient  for  existing  stocks  of  product 
and  treated  barley  to  clear  chaimels  of 
trade. 

Citrus  oil.  For  this  409  tolerance,  the 
408  tolerance  and  registered  use  will 
remain  efiiactivB,  and  therefore,  no 
impact  is  expected. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Agency  must 
consider  whether  a  regulatory  action 
will  have  an  adverse  economic  impact 
on  small  entities.  Section  605(b) 
requires  the  Agency  to  either  certify  that 
the  regulatory  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  or 
prepare  a  regulatory  flexibility  analysis. 
For  the  reasons  cited  in  Unit  X.A.  of  this 
document,  EPA  certifies  that  this 
regulatory  action  does  not  impose 
significant  adverse  economic  impacts  on 
a  substantial  number  of  entities,  large  or 
small.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

C.  Papenvork  Reduction  Act 

This  order  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  saq. 

D.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

Under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104— i).  this  action  does  not  result  in  the 
expenditure  of  $100  miUion  or  more  by 
any  State,  local  or  tribal  governments,  or 
by  anyone  in  the  private  sector,  and  will 


not  resuh  in  any  "unfunded  maodalaa" 
as  defined  by  Title  n. 

Under  Executive  Order  12875  (58  FR 
58093.  October  28, 1993),  EPA  must 
consult  with  representatives  of  afEectad 
State,  local,  and  tribal  governments 
before  promulgating  a  diicretionaiy 
regtdation  containing  in  unfunded 
mandate.  This  action  does  not  contain 
any  mandates  on  States,  localities  or 
tribes  and  is  therefore  not  subject  to  the 
lequiiamenis  of  Executive  Order  12875. 

E.  Review  by  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(aHl)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  II  of  Pub.  L  104-121. 110 
StaL  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 

LiatafSiibiects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  report  and  recordkeeping 
requiremmts. 

W  CFR  Part  185 

Food  additive.  Pesticides  and  pests. 

Dated:  |uly  18. 1996. 
Lsnsa  E.  GoldmaB, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Sutxtances. 

Therefore,  40  CFR  Chapter  I, 
Subchapter  £,  is  amended  as  follows: 

1.  In  part  180: 

PART  180-tAMENDEO] 

a.  The  authority  citation  for  part  ISO 
continues  to  read  as  follows: 

AadMTily:  21  U.S.C.  346a  and  371. 

f  180.410    (Amandadl 

b.  By  removing  Erom  the  table  in 

S  180.410  the  entries  for  "Barley,  grain," 
"barley,  green  forage,"  and  "barley, 
straw." 

2.  In  part  185: 

PART  186— [AMENDED] 

a.  The  authority  citation  for  part  IBS 
continues  to  read  as  follows: 
AatharitT:  21  U.S.C  346*  and  348. 


39542         Feileral  Regiiter  /  Vol.  61,  No.  146  /  Monday,  July  29,  1996  /  Rules  and  Regulations 


I1I&100   [RnMwwq 

b.  By  removing  $  185.100. 

liaSJOO    [Mmovwl] 

c.  By  removing  $  185.800. 

1186.3660    [nMIIOV8d| 

d.  By  removing  §  185.3850. 

1186,3780    [RMMwad) 

e.  By  removing  S  185.3750. 
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FEOERAL  EMERGENCY 
MANAQEMENT  AQENCY 

Fin  Adminlsttallon 

ChangM  to  ttM  How  and  MoM  Rr» 
SafMy  Act  NatkMiai  Mntw^  LM 

AQENCY:  United  States  Fire 
Administration,  FEMA. 
ACTION:  Notice. 

SUMMAHV:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
conections/changes  to,  and  deletions 
bom,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fixe  Safety  Act. 

EFFECTIVE  DATE:  August  28, 1996. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk.  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  840.  Washington,  D.C. 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  please 
see  SUPPLEMENTARY  MFOMMTKM  below. 
FOH  FUimCR  MFOMflATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch.  United  States  Fire 
Administration  Federal  Emergency 
Management  Agency.  National 
Emergency  Training  Center,  10825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,  (301)  447-1272. 
SUPPlEMBITAnY  MFOMUTION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 


Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
woiked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  pubhahed  the 
national  master  list  in  the  Fedaral 
Kegiater  on  Friday,  )une  21, 1996, 61  FK 
32036-32256. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  Ustings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  61  FR  32032,  also  on  )ime 
21, 1996.  If  the  published  list  is 
unavailable  to  you,  the  State  Fire 
Marshal's  office  can  direct  you  to  the 
apmopriate  office. 

PEMA  is  pleased  to  announce  that  the 
Hotel  and  Motel  Fire  Safety  Act  of  1990 
National  Master  List  is  now  accessible 
electronically.  The  National  Master  List 
Web  Site  is  located  at; 
http://www.usfa/fema.gov/hotel/ 
index.htm 

Visitors  to  this  web  site  vrill  be  able 
to  search,  view,  download  and  print  all 
or  part  of  the  National  Master  Ust  by 
Slate,  city,  or  hotel  chain.  The  site  also 
provides  visitors  with  other  information 
related  to  the  Hotel  and  Motel  Fire 
Safety  Act.  Instructions  on  gaining 
access  to  this  information  are  available 
as  the  visitor  enters  the  site. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 


incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices.  Each  update  contains  or  may 
contain  three  categories:  "Additions:" 
"Corrections/changes;"  and 

"Delettons."  For  the  purpoMS  of  the 
updates,  the  three  categories  mean  and 
include  the  fioUowing: 

"Additions"  are  either  names  of  properties 
'submitted  by  a  Slate  but  inadvertently 
omitted  from  the  initial  master  Ust  or  names 
of  properties  sutnnitted  by  a  State  after 
publicatiOD  of  the  initial  master  list: 

"Conections/changes"  are  corrections  to 
property  names,  addresses  or  telephone 
numbers  previously  published  or  clianges  to 
previously  published  information  directed  by 
the  State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling  corrections: 
and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  Ust  and 
its  updates  may  be  obtained  by  writing 
to  the  Covemment  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  sttKk 
number  069-001-00049-1. 

[)atsd:  July  23, 1996. 
lofan  P.  Cany. 
Genetal  CounseL 

The  update  to  the  national  master  list 
for  the  months  of  June  and  July  1996 
follow: 


The  Hotel  and  Motel  Fire  Safety  Act  of  1990  Natkjnal  Master  Ust  7/18/96  Update 


Index  and  propetty  name 


PO  bOK/Rt  No.  and  street  address 


City,  State/Zip 


Teleptxine 


ADOmONS 
CA: 

CA1470    SUPER  8  MOTEL,  R3RTUNA _ 

CA1471     HOWARD  JOHNSON  HOTEL  AT 
FISHERMAN'S  WHARF. 
CT: 

CT0271     RED  ROOF  INN  1212 

CT0Z73    HERITAGE  MOTOR  INN 

CT0272    DAYS  INN  HOTEL  „ „ 

DC: 
OC0051     DAYS    INN    DOWNTOWN    CON- 
VENTION CENTER. 
DC0052    GALLAUDET    UNIVERSITY    KEL- 
LOGG CONF.  CENTER. 

DC0063    WESTIN  HOTEL 

KB: 


1805  ALAMAR  WAY  

580  BEACH  ST  

1M  WESTON  STREET  

1472  BOSTON  POST  ROAD 
135  HARVARD  AVENUE  

1201  K  ST.  NW 

800  FLORIDA  AVE.  NE  

2350  M  ST.  NW 


KS0160 

SLEEP  INN-UBERAL  ... 

MD: 

MDQ291 

DAYS  INN  HISTORIC  ANNAPOUS 

MS: 

MS0108 

ISLE       OF       CAPRI 

CASINO 

CflOWNE  PLAZA  RESORT. 

MS0106 

SLEEP  INN 

MS0109    HARVEY    HOTEL    AND    SUITES 
JACKSON  NORTH. 


406  EAST  PANCAKE 

2520  RIVA  RD 

151  BEACH  BOULEVARD 

706  DESOTO  COVE  „ 

5075  I-S5  NORTH __... 


FORTUNA,  CA  95540 

SAN  FRANCISCO,  CA  94133 

HARTFORD,  CT  06120 

OLD  SAYBflOOK,  CT  06475 
STAMFORD,  CT  06902  

WASHINGTON,  DC  20006  -. 

WASHINGTON,  DC  20002  -. 

WASHINGTON,  DC  20087  ... 

LIBERAL.  KS  67901 

ANNAPOLIS.  MO  21401  

BILOXI.  MS  39530 


HORN  LAKE,  MS  38637 
JACKSON,  MS  39204  ... 


(707)725-2888 
(415)  775-3800 


(       )        - 
(203)388-3743 
(203)  369-7100 

(202)842-1020 

(202)  651-6000 

(202)  429-1000 

(316)624-7113 

(410)  224-2800 

(601)435-6400 

(801)  349-2773 
(601)366-9411 


Fadaral  Kagister  /  Vol  61,  No.  146  /  Monday.  July  29.  1996  /  Noticsa 


3eS4S 


The  Hotel  and  Motel  Fire  Safety  Act  of  1990  National  Master  Ust  7/18/96  Update— Continued 


Index  and  propetty  nam* 

MS0110  habvey   hotel   downtown 

JACKSON. 

MS0106  SLEEP  INN 

MS0104  SLEEP  INN 

NO: 

NC0366  SLEEP  INN  

NC0368  SHONETS  INN  a  SUITES 

NC0367  SLEEP  INN -HKKORY 

NC0365  LA  QUINTA  INN  *944-RAL£IGH  _. 

NE: 

NE0121  SLEEP  INN  ....; 

NE0122  SLEEP  INN , 

NY: 

NY0e32  COMFORT  SUITES 

SC' 

SC0221  LAOUINTA  INN  *927-ANDERSON 

SC0222  COMR3RT  INN  OF  BEAUFORT  _.. 

SCQ223  SCOTTISH  INNS  OF  BEAUFORT 

SC0220  CHARLESTON  HILTON  

SC0224  COMFORT  INN  SaST»  

SC0225  PALMETTO  INN  _ 

SC0226  SLEEP  INN— SPARTANBURG  ...... 

SC0227  CAROLINA  LODGE  X : 

SC0229  DAYS  INN 

SCOZZS  SOt/THERN  INN 

TN: 

TN0311  BEST  WESTERN  HERITAQE  INN 

TN0307  ACUFF  COUNTRY  INN 

TN0310  SH0NEY9  INN  LEBANON 

TNOaoe  SHONEY^  INN 

TNGSOS  DAYS  INN  

TNOaOO  HAMPTON  INN ,.._ 

TN03C6  SUPER  8  MOTEL  

TX: 

TXOeSe  FAIRFIELD  MN.  REGAL  ROW  . — 

TXOese  HAMPTON  INN  DOWNTOWN  DAL- 
LAS. 

TX0700  HARVEY     HOTEL     DOWNTOWN 

DALLAS. 

TXOeeS  CONCOURSE  CtARKIN  HOTEL  „ 

TXOesa  RAOISSON  SUITE  INN.  EL  PASO 

TX0806  COURTYARD  BY  MARRIOTT 

TX0691  DAYS  INN  ASTRODOME  . — -. 

TX0e95  FAIRFIELD  INN  

TX0864  FAIRFIELD  INN,  MO  E  ..._ 

TX06e7  HOUDAY       INN       INTERCONTI- 
NENTAL AIRPORT. 

TX0e82  HOUOAY  INN  SELECT  OFW  AIR- 
PORT NORTH. 

TX0886  SLEEP  WN 

TX06BO  ROOEWAY  INN 

TX0701  NORTHPOWTE  EXECUTIVE 

SUITES  MOTEL 

TX0883  ALAMO  EXECUTIVE  SUITES.  INC. 

TX0687  HOMEWOOO     SUITES     HOTEL- 
RIVERWALK. 

1X0686  SLEEP  INN.  SAN  ANTONK} 

VA: 

VA06e2  LA  OUINTA  INN  fS33-6RiST0L — 

VA0664  BEST  WESTERN  FALLS  CHURCH 
INN. 

VA0663  QUALITY  INN  GOVERNOR 

Wl: 

Wn230  INTERLAKEN  RESORT  &  COUN- 
TRY SPA. 
WV: 

WVQ219  SLEEP  INN  BRIDGEPORT -. 

CORRECTIONSCHANOES 
AZ: 

AZOeSr  LA  QUINTA  INN  f93e  FLAGSTAFF 
CA: 


PO  box/Rt  No.  aid 


Cay.StHaOip 


200  EAST  AMTTE  STREET  .. 

1301  HAMILTON  AVE 

7412  TUCKER  ROAD -. 

1915  CEDAR  CREEK  ROAD 

1108  LANADA  ROAD 

1179  13TH  AVE.  DRIVE,  SE 
1001  HOSPITALITY  COURT 

303-23  ST. 


3400  N.W.  12 

600  U.S.  RT.  11  

3430  N.  MAIN  ST 

2227  BOUNDARY  ST 

2221  BOUNDARY  ST 

4770  MARRIOTT  DR 

1391  E.  MAIN  ST  

64  WYMAN  BLVD  

501  S.  BLACKSTOCX  RD  _... 

1011  BELLS  HWY 

RT.  4  BOX  690 

1306  BELLS  HWY 

7641  LEE  HWY 

1156  HWY  28 

822  S  CUMBERLAND  ST  ...... 

2420  MUSK  VALLEY  DR  — 

206  S  ILUNOIS  AVE 

208  S  ILLINOIS  AVE 

15S0  OAK  RIDGE  TURNPIKE 

1517  REGAL  ROW 

1015  ELM  STREET 


400  NORTH  OUVE  ST  , 


6789  BOEING 

1770  AIRWAY  

3131  WEST  LOOP  SOUTH 

8886  WRBY  DRIVE 

3131  WEST  LOOP  SOUTH 

10156  EAST  FREEWAY  

15222  JFK  BLVD 

4441  HWY  114  AT  ESTERS  BLVD 


22106  KATY  FREEWAY  

517    W.    VETERNS    MEMORIAL 

BLVD. 
202  NORTHPOINTE 


12079  STARCREST  DRIVE 

432  MARKET  ST.  &  ST.  MARYS  _ 


8318 1  H  10  WEST  . 


1014  OLD  AIRPORT  ROAD 
6833  ARLINGTON  BLVD  — 


6850  ARUNGTON  BLVD  ..... 
W4240  STATE  ROAD  SO 

115  TOLLEY  DR 


JACKSON.  MS  30201 

MERIDIAN.  MS  39301   

OCEAN  SPRINGS,  MS  38665  . 

FAYETTEVILLE,  NC  28306  — 
GREBeaORO,  NC  27407  .... 

HKXOHY,  NC  28602 

MORRISVILIE,  NC  27560 

COLUMBUS,  NE  68601-2761  . 
UNCOLN.  NE  68521 ; 


CANTON,  NY  13617 


ANDERSON,  SC  29621 

BEAUFORT,  SC  29902 

BEAUFORT,  SC  29901 

CHARLESTON,  SC  29406  -. 
DUNCAN.  SC  29334-0647  - 

ESTILL,  SC  2S918  

SPARTANBURa  SC  29301  . 
WALTERBORO.  SC  20468  - 
WALTERBORO.  SC  29488  - 
WALTERBORO.  SC  29488  - 

CHATTANOOGA.  TN  37421  . 

JASPER,  TN  37347 

LEBANON,  TN  37087 

NASHVILLE,  TN  37214 

OAK  RIDGE,  TN  37830 

OAK  RIDGE,  TN  37830 

OAK  RIDGE.  TN  37830 


DALLAS.  TX  75247  . 
DALLAS.  TX  75201 

DALLAS.  TX  75201  — . 

EL  PASO.  TX  79825  ... 
EL  PASO.  TX  79825  .- 
HOUSTON,  TX  77027  . 
HOUSTON,  TX  77054  . 
HOUSTON,  TX  77027  . 
HOUSTON,  TX  77029  . 
HOUSTON,  TX  77027  . 

IRVING.  TX  75063  . 

KATY.  TX  774S0  . 
K1LLEB4,  TX  78S41 


2015  S.  BEULAH  BLVD  . 


LA  GRANGE.  TX  78946 

SAN  ANTONK}.  TX  78247  ._ 
SAN  ANTONIO,  TX  7S206  .- 

SAN  ANTONIO,  TX  78205  .„ 

BRISTOL.  VA  24201 

FALLS  CHURCH.  VA  22042  . 

FALLS  CHURCH,  VA  22042  . 

LAKE  GENEVA  W  53147  .„ 

BnOGEPORT.  WV  2B330 -. 


FLAGSTAFF.  AZe 


(601)  969-6100 

(      )       - 
(601)672-0440 

(910)433-9090 
(910)297-1066 
(704)323-1140 
(800)531-6000 

(402)562-6200 
(402)475-1560 


(315): 


-1161 


(864)225-3721 
(803)526-0386 
(803)  521-1555 
(803)  747-1990 
(864)433-1333 
(803)  62S-t322 
(864)586-4040 
(803)538-7708 
(803)  53»-2933 
(803)538-2280 

(423)809-8311 
(423)942-8370 
(615)449-6781 
(815)886-4030 
(423)483-6615 
(615)483-6615 
(423)  483-1200 

(214)  638-6100 
(214)  742-6678 

tZI  4)  822-8000 

(815)778-6788 
(815)772-3333 
(713)  961-1640 
(713)796-8383 
(713)  961-1690 
(713)675-2711 
(713)449-2311 

(214)  929-8181 

(713)395-4800 
(817)634-1001 

(409)968-6406 

(210)  494-1006 
(800)225-5463 

(210)344-6400 

(703)668-8363 
(703)532-8000 

(703)  S3i-8900 

(414)  246-8121 


(304)  B42-1819 


020)531-5800 


39546 
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CAOTTS  HOUDAY    I^M    RANCHO    COR- 
DOVA. 

CT: 

CTQ2S4  CUNTON  MOTE] 

CTOZaO  COMFORT  INN 

CT0aO7  IRON  MASTERS  MOTOR  NN 

CT0008  WAKE  RO«N  INN 

CT0297  MARE^INN 

CTOeSS  YJl*.C> 

CTT1264  ADMIRAL  HOUSE  MOTOR  INN  ._ 

CTozee  CASTLE  inn 

CT0263  COMFORT  INN  _ _ 

CTa262  OLD  SAYBROOK  MOTOR  HOTEL 

CT0261  SAYBROOK  MOTOR  INN  .„ _ 

CTD1S0  RESIDENCE  INN  BY  MARRIOTT 
SC: 

3C0006  CAPE  COO  INN 

SC00I17  HOWARD  JOHNSONS 

SCOOOB  PARK  INN  NTERNATIONAL  UNI- 
VERSITY. 

SC01«  QUALm'  INN __ 

SCOaiS  THE  JAMESON  INN  

SCOOOe  HOUDAY  MOTEL 

SCOiaZ  COMFORT  NN 


^^^^H 

SC002S 

DAYS  INN  __ 

^^^^^^H 

SC0182 

DAYS  INN  AIRPORT 

^^^^^1 

SC0040 

DAYS  INN  EASLEY 

^^^^^^H 

SC0168 

STAR  MOTEL  - -- 

^^^^^1 

SCC049 

BEST  WESTERN  CAROWINOS  __ 

^^^^^1 

SC0050 

BEST  WESTERN  GAFFNEY 

^^^^^^H 

SC0061 

COMFORT  INN  . 

^^^^^1 

SC0147 

BEST  WAY  MOTEL 

^^^^^1 

SC0054 

CAMELOT  INN _      

^^^^^^H 

SCOZOO 

COMFORT  INN  EXECUTIVE  CEN- 

j^^^^^l 

TER 

^^^^^1 

scoose 

COORTYARD  BY  MARRKJTT 

^^^^^^H 

SC00S5 

DAYS  INN  

S^^^B 

SC0060 

FAIRRELD  INN  BY  MARRKHT  ..... 

w^^^^M 

SC0062 

GREENVILLE  HILTON  HOTEL 

^^^^^^H 

scooei 

HAMPTON  INN 

^^^^^1 

scooea 

HOUDAY  INN  HAYWOOD  AREA 

^^^^^1 

SC00B4 

HYATT  REGENCY  HOTEL 

^^^^^^H 

SCO0S6 

LA  QWNTA 

^^^^^1 

SC0067 

MARRIOTT  AIRPORT 

^^^^^^^H 

SC0058 

SC019S 

UOTEI  fi 

^^^^H 

QUALITY  INN  HAYWAflO 

^^^^^1 

SC0160 

RED  ROOF  INN  1066 

^l^^^l 

SCOISB 

RESIDENCE  INN  GREBJVILLE  „ 

*K^I 

SCOZIO 

COMFORT  INN „- 

>A*^^H 

SC006S 

HOUDAY  INN  . 

^H^^^^l 

scooee 

INN  ON  ms  SQUARE 

^^^^^^H 

saxr75 

SC01« 

TRAVEL  INN  ...     _ 

^^^^H 

UBERTY  HALL  INN 

^^^1 

scorn 

ECONO  LODGE  

^^^H 

SC017B 

scons 

DAYS  INN  

^^^^H 

COMFORT  INN ....    _ 

^^^^^1 

SC011B 

COMFORT  INN  WEST        

^^^^^1 

SC0120 

COURTYARD  BY  MARRKJTT  . 

^^^^^1 

SC0177 

ECONO  LODGE  

^^^^^1 

scone 

HAMPTON  INN  _.... 

^^^^^1 

SC0151 

HOUDAY     INN     SPARTANBURG 

^^^^^1 

WEST 

^^^^^1 

SC0117 

MOTEL  6 

^^^^^1 

sco2oe 

QUAUTY     HOTEL     AND     CON- 

^^^^^1 

FERENCE  CENTER. 

^^^^^1 

SC0118 

^^^^^1 

SC0178 

RESIDENCE                              MN 

^^^^^1 

SPARTANSBURa 

^^^^^^H 

scoiao 

WILSON  WORLD 

DOwraNoi  ina  WMi  saorass 


11131  FOLSOMBLVD. 


163EASTMAINST 

111  BERLIN  ROAD 

220  MAIN  ST 

106  SHARON  RD 

333  COLONEL  LEOYARO  HIGH- 
WAY. 

284  CHURCH  STREET 

43  SPENCER  PLAINS  RO 

HARTLANOS  DRIVE 

100  ESSEX  RO  _ 

7  NORTH  MAIN  ST _ 

1S75  BOSTON  POST  RO 

1001  BRIDGEPORT  AVE  

4020  CLBylSON  BLVD  .. 

PO  BOX  5022  .„ 
3430  N.  MAIN  ST  . 

360B  CLEM80N  BLVD  

128  INTERSTATE  BLVD 

701  N.  MAIN  8T _ 

RT1.  BX  1068  1-26  HWY.  56  EXIT 
52.. 

VSB  ft  HWY.  56  

1386  E.  MAIN  ST 

121  DAYS  WN  DR 

4237  CAmOUN  MEMORIAL  HWY 

3482  HWY.  21 

100  ELLIS  FS»Y  RD 

143  CORONO  DR 

1304  POINSETT  HWY 

4500  AUGUSTA  RD 

540  PLEASANTBURG  DR 


70  ORCHARD  PARK  DR  

3B06  AUGUST  RO  

60  ROPER  MOUNTAIN  RO  

45  W.  ORCHARD  PARK  DR  

246  CONGAREE  RD 

850  CONGAREE  RD .. 

220  N.  MAIN  ST 

31  OLD  COUNTRY  RD 

1  PKWY.  E 

224  BRYCE  RD - 

SO  ORCHARD  PARK  DR  _ 

2801  LAURENS  RD  _ 

48  MCPRKE  CT 

1215  NE  HWY.  72  BYPASS  

1014  MONTAGUE  AVE 

104  E  COURT  ST  

821  N.  HARPER  ST 


821  S.  MECHANC  ST. 

RT.1  BX  1820  1-77  EXIT  66  AND 
HWY.  9. 

11015  N.  RADIO  STATX)N  RD  

600  FAIRVIEW  RD 

1-26  &  2070  NEW  CUT  RO 

110  MOBILE  OR 

710  SUNBEAM  RD 

4830  COLLEGE  DR  

200  INTERNATIONAL  OR ; 


105  MHES  HO 

7136  ASHEVILLE  HWY 


1000  HEARON  CIR 

9011FAIRFORESTRD 


9027  FAIRFOREST  RO 


Cly.SMs/Zlp 


RANCHO  CORDOVA.  CA  96670 


CUNTON,CT  06413 

CROMWELL.  CT  06416. 
LAKEVILLE.  CT  06039  ... 
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Title  3— 

The  President 


Pradanution  6910  of  luly  25,  1996 

National  Korean  War  Veterans  Armistice  Day,  1996 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Forty-three  years  ago,  a  negotiated  cease-fire  ended  3  years  of  open  warfare 
on  the  Korean  peninsula.  This  cease-fire  came  after  more  than  54.000  Amer- 
ican deaths  and  the  capture  of  thousands  of  our  brave  soldiers,  sailors, 
airmen,  and  Marines.  For  those  who  returned  home,  the  armistice  brought 
mixed  emotions — too  many  of  their  comrades-in-arms  remained  prisoners 
of  war  or  missing  in  action,  and  the  importance  of  this  Cold  War  conflict 
was  yet  to  be  fully  understood. 

Today,  as  the  United  States  and  South  Korea  maintain  a  strong  partnership 
and  democracy  continues  to  sweep  the  globe,  we  remember  the  extraordinary 
sacrifices  made  by  our  men  and  women  in  uniform  during  the  Korean 
conflict,  and  we  pay  tribute  to  their  courage  and  their  commitment  to 
fireedom.  As  American  service  men  and  women  support  the  cause  of  peace 
around  the  world,  we  honor  the  proud  legacy  of  our  Korean  War  veterans 
who  gave  of  themselves  so  that  others  might  live  in  liberty.  And  as  a 
testament  to  their  proud  and  selfless  service  and  sacrifice,  the  Korean  War 
Veterans  Memorial  stands  today  in  our  Nation's  Capital. 

The  Congress,  by  Public  Law  104-19  (36  U.S.C.  169m)  has  designated  July 
27,  1996,  as  "National  Korean  War  Veterans  Armistice  Day"  and  has  author- 
ized and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  day. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  )uly  27,  1996,  as  National  Korean  War 
Veterans  Armistice  Day.  I  call  upon  Government  officials,  educators,  and 
the  American  people  to  observe  this  day  with  appropriate  ceremonies  and 
activities  that  recognize  and  give  thanks  to  our  Nation's  distinguished  Korean 
War  veterans.  I  also  ask  Federal  departments  and  agencies,  interested  groups, 
organizations,  and  individuals  to  fly  the  American  flag  at  half-staff  on  July 
27,  1996,  in  memory  of  the  Americans  who  died  as  a  result  of  their  service 
in  Korea. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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Praclamatioii  6911  of  July  25,  1996 
Parents'  Day,  1996 


By  the  President  of  tiie  United  States  of  America 

A  Proclamation 

No  job  presents  greater  challenges,  demands  broader  responsibilities,  or  prom- 
ises more  profound  rewards  than  parenthood.  Parents  are  daily  caretakers 
and  lifelong  role  models.  They  guide  us  and  share  the  values  and  lessons 
that  enable  us  to  grow  and  flourish.  Throughout  our  lives,  we  remember 
our  parents'  example,  recognizing  that  their  joys  and  aspirations,  triumphs 
and  disappointments,  have  shaped  our  experience  and  given  us  meaningful 
direction. 

Our  Nation  has  always  depended  on  strong  families,  and  we  must  continue 
to  do  all  we  can  to  help  hardworking  men  and  women  shoulder  the  duties 
of  parenthood.  It  is  vital  to  support  today's  parents,  to  honor  those  who 
have  taught  us  so  much,  and  to  impress  upon  young  people  the  awesome 
responsibility  of  parenthood. 

On  this  day  and  throughout  the  year,  let  us  take  time  to  celebrate  the 
special,  enduring  bond  between  parents  and  children.  Foster  parents  and 
stepparents,  biological  and  adoptive  mothers  and  fathers — all  deserve  our 
respect  and  gratitude.  Parents  open  their  homes  and  hearts  to  nurture  and 
protect  us;  let  us  offer  in  return  our  deepest  appreciation  for  their  devotion 
and  care. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  SUtes 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  )he  United  States  and  consistent  with  Public  Law  103-362, 
do  hereby  proclaim  Sunday,  July  28,  1996,  as  Parents'  Day.  I  call  upon 
the  States,  communities,  and  ^1  Americans  to  observe  this  day  with  appro- 
priate ceremonies  and  activities  to  express  affectidnate  thanks  to  our  Nation's 
parents. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six. 
and  of  the  Independence  of  the  United  States  of  America  the  two  himdred 
and  twenty-first. 
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REMMOERS 

The  items  in  tfu  list  were 
edHorially  compiled  at  an  aid 
to  Federal  Register  uaera. 
Inclusion  or  exclusion  from 
ttiis  1st  has  no  legal 


RULES  GOma  WTO 
EFFECT  TODAY 

AOnCULTURE 
DEPARTMENT 
FMtonI  Crap  Inwranos 


A(fciwwttraliv8  wgutotions: 
Board  of  Contract  Appaals; 
reinsurance  agraernents: 
approvat  standanto; 
published  7-2&«6 

AGRICULTURE 

DEPARTMENT 

Food  and  Oonaumar  Sarvios 

Food  stamp  program: 
Aulomelsd  data  proceiiing 
equipmeni  and  aarvlcas: 
reporting  reQUimnsnls 
reduction;  p<Wiiitied  6-28- 
96 

COMMERCE  DEPARTMENT 

Nattonal  Oramk  and 


Ocean  and  coastal  resource 
msnagement: 

Coaalai  zone  managemem 
program  reguialiora; 
Federal  reguialory  rstorm; 
published  6-28«6 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quatly  Implementation 
plans:  approval  and 
promulgstlon:  various 
States: 

Idaho;  published  5.^0-96 
Virginia;  pubished  6-13-96 
Pesticides:  toierancas  In  lood. 
animal  feeds,  and  raw 
agricultural  commodtties: 
1,1-Ditluoroethane:  published 

7-29-96 
NorKurazon;  putiMshed  7-29- 
96 
Stfierlund  program: 
Tone  chemical  release 
reporting;  community  right- 
to-lmow- 
Diethyl  phthalate; 
published  7-29-96 
ToKic  substances: 
SignMcanI  new  uses- 
Cydohexanecaitonitrite, 
133-trime«iyU-oxo; 
published  6-27-96 
-     Ethane,  1,1,1  tritluoro-; 

published  6-27-96 
raUAL  EMPLOYMENT 
OPPORTUNHY  COMMKSMN 
Reuuidk'eeping  and  reporting 
requirements: 


Elemertary-secondaiy  stall 
iiiwiiialluii  report  (EEO- 
5);  rtiirnnBnualicin: 
pubished  6-2846 

FEDERAL 

COMMUNICATIONS 

Totocommuiic  otionB  Act  of 
1996:  implemenlalian: 
Out-ol-region,  domestic, 
inlerslale,  intarexchange 
services  l>y  Bel  Operiing 
Cornpsnes 
Effective  dsle 
accalerstioa  pubiihad 
7-2&«6 
JUSTICE  DEPARTMENT 


HartzaH  Propeller  Inc.; 

pubKstied  7-29-96 
Transport  category 


Naturallatlon  Servica 


Visa  waiver  piol  program- 
Auatraia:  pubished  7-29- 
96 
MANAGEMENT  AND 
BUDGET  OFFICE 
Fsdaial  Procursmenl  Policy 
OMca 

Acquisition  regulalions: 
Cost  Aocouiting  Standanjs 
Board- 
Cost  accounting  standaids 
coverage;  applicability; 
published  7-29-96 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemalting  petitions: 
Shillingiaw,  Fawn;  published 
5-14.96 
PERSONNEL  MANAGEMENT 
OFFICE 

Adninistralive  law  judge 
examinalion:  funcing; 
published  7-29-96 
SMALL  BUSMESS 
ADMINISTRATION 
Federal  regiiatocy  reform: 
Government  connacting 
review 

Correction;  published  7- 
29-96 
STATE  DEPARTMENT 
Visas;  nonimmigrani 
docisnenlation: 
Visa  waiver  pM  progranv- 
Australa:  pubished  7-29- 
96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawlxidge  operations: 

Florida;  published  6-12-96 
TRANSPORTATION 
DEPARTMENT 


SmokmQ  proNbtton  in 
lavatorfas;  puUthed  6- 
24-96 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rravmt  Buraau 
CoiTvnerca  in  Braanna  and 
amfTunltion: 

Anvnunrtion  faadkig  davtoas 
wMh  capacity  o(  mora 
than  10  rounds; 
mpoftation;  publishod  7- 
29« 

COMMEHTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrteultural  MaifcalIng 
Servlcs 

Peanuts,  domestically 
produced;  comments  due  by 
8-7-96;  pubished  7-8-96 

AGRICULTURE 

DEPARTMENT 

Food  SaMy  and  InspacMon 


AinDOrihiness  dlredivas: 
B/E  Aeroepace;  pubished  6- 
24-96 


Meal  and  pouHiy  inspecHon: 
Pubic  Healtti  Hazanl 
Analysis  Board;  bone 
particies  and  foreign 
material  in  meat  and 
poultiy  products;  report 
availatiility;  commeras  due 
by  8-5-96;  pubished  7-6- 
96 

AGRICULTURE 

DEPARTMENT 

Grain  Inspactlon,  Pajim 

and  Stockyartia 

Administration 

Fees: 
Inspection  senices  for 
commodtties  olhsr  tlisn 
rice;  comments  dus  by  8- 
7-96;  published  7-896 

COMMERCE  DEPARTMENT 

National  Oceanic  and 

AtmoapiMrle  AdmMairatlon 

Rshery  conservation  and 
management 
Gulf  of  Alaaica  gnxmdfish; 
comments  due  by  8«-96; 
pubished  7-26-96 
Quif  of  Mexico  reef  fish; 
comments  due  by  8-8-96; 
published  6-24-96 
Limited  access  management 
of  Federal  lisheries  In  and 
off  of  Alaska;  comments 
dus  by  8.6-96;  pubishsd 
6-12-66 

CORPORATION  FOR 

NATIONAL  AND 

COMMUNITY  SERVICE 

Agency  mformstion  cdadion 
activities: 


Pioposed  coHscdon; 
comment  request; 
cuimiaias  due  by  64-96; 
pubished  6-1046 
ENERGY  DEPARTMENT 
National  Bwlrt)nmsntal  Pdcy 
A^  implaniaraallon; 
ourmieiils  dus  by  8846; 
pubished  7-946 
ENERGY  DEPARTMENT 
Energy  Emdancy  and 


Energy  conservation: 
Stale  energy  program; 
consolidallon  ol  SUie 
Energy  Conservation 
Program  (SECP)  and 
Institutional  Conservation 
Program  (ICP):  Federal 
regiiaiQry  relunii; 
comments  due  t>y  8-7-96: 
piMshsd  7-8-96 
ENVIRONMENTAL 
PROTECTKM  AGENCY 
Air  pollutants,  hazardous; 
national  emssnn  standards: 
Stale  progfams  approval 
and  Federal  auttvxities 
dslegadon;  comments  due 
by  8-9-96;  pubished  7-10- 
96 
Air  pollution;  standards  ol 
perlomiance  lor  new 
stationary  sources: 
Medical  waste  incinerators: 
comments  due  by  8-8-96; 
pubished  6-20-96 
Air  programs: 
Outer  Continental  Shelf 
regulatlons- 

Caiifomia;  comments  due 
by  8-8-96:  pubished  7- 
9-96 
Air  qualty  implementation 
plans: 

Transportation  confornily 
nie:  lleiMity  and 
streamlining 

Transportation  conlomiity 
plot  program; 
participalion;  comments 
due  by  84-96; 
published  7-9-96 
Air  quality  implementalion 
plans:  approval  and 
promulgation;  various 
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ConvWa  1996  CfR  set 883X10  1996 

Mc  folic  tw  Cfft  EdMon: 

SulMCivlion  (moled  as  iauMS 26400  1996 

IndMduol  copies 1XXI  1996 

CUxivWeseKone-linwmottig) 261X10  1995 

CocnpMe  set  (one-line  moing) tUM  1994 

Complete  set  (one-time  moling)  22300  1993 

<  ■•couw  nit  3  It  oi  amual  cocnpMicn,  INs  v(*m  and  <e  pnnioui  vdumn 
<wi<db«r>tan<daioptinownln<ii«nc<  totfct. 

'IK*  Ji«y  I,  IWS  KMion  ol  32  Cn  Ports  l-IW  conloint  a  note  only  for 
Ports  1-49  induav*.  Fci  It*  lul  tMt  d  »»  Oatintt  Acqwiilian  togiMiant 
m  Pots  1-39,  consi«  Hi*  Ihw  C»  yokjmw  isiuid  at  d  July  1, 196<,  canioniig 

>nw  Mtt  I.  I9es  ediion  ol  41  CFR  Choptan  l-IW  contains  o  not*  only 
for  Ctioplirs  1  lo  49  inclusive,  for  ttw  hS  t«xt  oi  proaiwnent  regiidiant 
In  Oioptan  1  to  49,  consiit  It*  tmn  at  num  Issuad  at  ct  July  I, 
IW4  coraonnQ  non  cnapnn.  ^ 

'No  anwncfcTwnts  to  ttiit  volurM  wsra  procnulgalsd  dixing  ttw  period  Apr. 
I,  1990  to  Mar.  3t.  1996.  Th*  CFR  voknw  ssuad  Apr!  I.  1990,  shoM  be 
retc^wd. 

*No  onwfKlnnnli  to  ttn  volume  were  promulgated  during  Itie  period  Jiiy 
1, 1991  to  June  30,  I99S.  The  cnt  volume  mued  Jiiy  1, 1991,  ihould  be  retained. 
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Whikt  It  U 

And 

How  To  Uae  It 


Aimouiidiig  die  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Goida  for  dM  Unr  cf  fta  Fnfanl 
Codi  of  Fadiial  K«giilrtlaB»  BjUmii 

This  handbook  is  used  for  the  educational 
woricshops  conducted  by  the  Office  of  die 
Federal  Register.  For  Aose  persons  unable  to 
attend  a  woricshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 
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H%Eiiqrf  I 
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I I  YES,  please  send  me  the  following: 


.  OOplM  01  TIN  I 


I  mniiir-Wt^  ■kn^HM'kUMa.M  trao  ft  copy.  Suck  Na  08»-axMX»44-4 


The  total  cost  of  my  order  is  <  Intenatioml  cnsttmers  please  add  23%.  Prices  include  regular  domestic 

postage  and  handling  and  are  aibject  ID  change. 


(CUaraV  or  Kn<»>  Nme) 

(Horn 

iy»eorpni« 

IkmSae) 

(SDMnkkoi) 

(Ol;,  SMC  ZIP  Code) 
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l>ll*IM1 

MM 

*— 

.  ns  NO 
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M  Check  ftyabk  to  the  Superintendent  of  Documents 
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your  oritr! 

1     1     1     1     1  (Cndk  end  aqamm  dMe) 

(AiShflriiMn  Si 


Mail  lb:    New  Oiden,  Soperiiaendeat  of  Documents 
PXX  Box  371954.  PiOsbuigh,  M  1S2S0-79S4 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  USA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Srctlon*  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  ttie  Code  of 
Federal  Regulatkins  to  amendatory 
actions  putilislied  in  ttw  Federal  Registsr. 
The  LSA  is  issued  monttily  in  cumulative  form. 
Entries  indicate  the  nature  of  ttie  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Fsdwal  Register  Index 

The  index,  covering  ttie  contents  of  the 
daily  Federal  Register,  is  issued  monthly  In 
cumuMive  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  hnOmg  aid  is  included  m  each  pubhcafon  which  *ss 
Federal  flegisfef  page  numbers  with  the  date  ot  publication 
m  the  federal  Register 
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Charge  your  ontsr. 


I I    YES,  enter  the  following  indicated  subscripdons  for  one  year 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  ♦  List  of  CPU  Scctfcms  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  sulqect  to 
change.  International  customers  please  add  25%. 


(Company  or  penonal  name) 


(Please  type  or  pcint) 


(Additional  address/attention  tine) 


(Street  addra) 


Fee  pnvac]^  Ccck  boa  bclaw. 

Q  Do  not  maice  my  name  available  to  other  mailen 

Check  meliMid  of  payneaC 

Q  Check  payable  to  Superintendent  of  DocimieBis 

□  GPO  Deposit  Account        [MM    l~n  -Q 

Q  VISA  □  MasterCard   MM    I  (eapifaiioel 
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I  1  I  I  I   I  I   I   M   I   M   MTT 


(OQiSuie,  Zip  code) 


(E>aytime  pliooe  indnding  area  code) 


(Purdiaae  f>rder  no.) 


(Authorizing  signature)  6 

Tkaidc  you  for  your  order! 

Mail  to:    Siqierinlendent  of  Documents 

FO.  Box  371954,  Pittdiurgh,  PA  15250-T954 


NVORMATION  ABOUT  TIC  aUKIUMTEMiaiT  OF  DOCUIKNTV  SUBSCmPTION  SEm^ 


itocipccSjiMrrciiewalwiliccaadkeepacoadaiiacciMaiiig.  Ibkeepoursubacriptiaa 
prioM  down,  the  Govenunem  Printmg  Office  maib  each  sobacriber  on/y  one  nmnvo/ m^ 
lean  wbea  yoa  win  get  your  renewal  notice  by  chei±ing  the  number  that  follows  montVyear  code  on 
the  lop  lue  of  yow  label  OS  jfcvHvi  in  lUt  «Mn^: 


A  Rnewil  Bodoe  will  be 
icni  af|>ioBiaitelr  90  (br> 
bdoediiKfaK. 


A  lenewal  nodce  wiU  be 
Mnc  ipimKiniacciy  90  (byt 
befare  ifaiKBtt. 
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JAFROg     SMnmUJ  D6C97R1          I 

JJOHN  SMITH  : 

I  212  MAD*  STREET  I 

I  FORESTVILLE  MD  20747  | 


Td  be  rate  that  your  lervioe  continnes  without  interruption,  please  return  your  renewal  notice  promptly. 
If  yow  svbacriplioa  service  is  diacontinaed,  simply  send  your  mailing  label  from  any  issue  to  the 
SupefHMendeia  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
willbeieinstaled. 


Th  rhai^f  jmir  aiitrTTr  Please  SEND  YOUR  MAILING  LABEL,  along  widi  your  new  address  to  the 
Sqwriniendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402^9373. 

lb  biqaiR  about  ymsraulMei^tionaenrfcc:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  conespondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.Washingti».DC20402-937S. 

IborderaaewsabMriptioa:  Please  use  the  order  form  provided  below. 
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•5468 

OYES|  pleaae  enter  rryautaecriptiona  as  fcaloiwa: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Reglstar  (PR);  inducting  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 


subscriptions  to 

The  total  cost  of  my  order  is  $_ 


RegMer,  daily  only  (FROO),  at  $494  ($617.50  foreign)  each  per  year. 


_.  (Induda 


ragiiar  shipping  and  harxiling.)  Price  subject  to  chartge. 


Coinpflfiy  or  pefionii  mnw 
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CMk  auto.  Zip  ood* 
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For  privacy;  check  box  below:  . 
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Mai  lb:  Superintendent  of  Documents 
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NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Inderal  recordlaepiiig 
obligations. 

The  various  abstracts  in  the  GUIDE  tall  the 
user  (IJ  wliat  records  must  be  kept,  (Z)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGUL/OTONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Rsderal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Docunients  Qrder  Fonm 


OnJv  Ptocanino  Code: 

*7296 


Charge  your  order. 
It's  easy  I 
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The  total  cost  of  my  order  is  $ . 
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.  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 
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Check  nrtethod  of  payment 

□  Chect<  payable  to  Superintendent  of  Documents 
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Thank  you  for  your  ordarl 
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Purchase  order  number  (optional) 


Authorizing  signature  4/w 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


104th  Congiws,  2nd  SaMion,  1996 


PwBtitel  prinis  of  pubBc  laws,  often  reterred  to  as  slip  laws,  are  the  inHial  publkalioo 
taws  uoon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
LecisWve  hWoiy  references  appear  on  each  law.  Subscription  servkje  includes  a«  p»^ 
inuedinegulary  upon  enactment,  tor  the  104th  Congress,  2nd  Session,  1996. 

mdWdual  taws  also  may  be  purchased  from  the  Superintendent  o»  Documents,  Washlngrton,DC 
20«)e-9328.  Prices  vary.  See  Reader  Aids  Section  o«  the  Federal  Register  »or  annowteemerts  of 

newty  enacted  laws.) 
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n  YES.  enter  my  si]lncriF«iaa(s)  as  follows: 


Charge  your  ordw. 


Fax  your  orders  (202)  512-2250 
Phone  your  oitlers  (202)  512-1800 


subscriplioiis  to  PUBLIC  LAWS  for  die  104tti  Congress,  2nd  Session,  1996  for  $160  per  subscription. 

The  total  cost  of  my  onler  is  $____.  IntematJooal  customers  please  add  25%.  Prices  indnde  regular  domestic 

postage  and  handling  and  are  sutqect  to  change. 

Please  Choose  Method  of  Payment: 
n  Check  Payable  to  the  Superintendent  of  Documents 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  miniafiche  format  and  mailed  to 
aubecribsfs  the  following  day  via  first 
class  mail.  As  part  of  a  micrDfiche 
Federal  Register  subscription,  ttie  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Bederal  Regulations 

Ttw  Code  of  F.dwal  Regulations, 
oonipritins  appfoxlmately  200  vdunw* 
and  ravisM)  at  iMtt  one.  a  year  on  a 
quMwty  Iwsls,  is  puUislwd  In  24x 
imcfollcri.  kxmal  and  tfw  cunent 
yMT*.  vdunwa  art  mailed  to 
subacrtbwt  as  issued. 


Micn^che  Subscrifrtion  Prices: 

Aderal  Roister: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Ordir  ftoonrina  OotfK 
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n   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format  Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


Federal  Register  (MFFR)  □  One  year  at  $433  each 

Code  of  Federal  RegnlalioBS  (CFRM6)  Q  One  year  at  $264  each 


Q  Six  months  at  $216.50 


The  totol  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 
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Part  II 

Agriculture  Department,  Forest  Service:  Interior 

Department,  Fish  and  Wildlife  Service,  39698-39753 

Part  HI 

Health  and  Hiunan  Services  Department,  39756-39767 

Partly 

Transportation  Department,  Coast  Guard,  39770-39794 


Education  Department,  39796-39797 

PVtVJ 

Justice  Department;  Prisons  Bureau,  39800-39802 

Part  VII 

Environmental  Protection  Agency,  39804-39810 

PartVni 

Housing  and  Urban  Development  Department,  39812-39813 

Part  IX 

Enviroiunental  Protection  Agency,  39816-39830 

PartX 

Environmental  Protection  Agency,  39832-39838 


Raadar  Alda 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Vatarana  Affairs  Dapartmant 

NOTICES   . 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  39687 


Elactronlc  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  sw«on  o(  the  FEDERAL  REGISTER 
contains  reguiatofy  documents  having  genefal 
applicaliaity  and  legal  effect,  most  of  which 
are  keyed  to  and  codMed  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulattons  is  sold  l>y 
the  Superintendent  of  Documents.  Prices  of 
new  boolQ  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  51 
RIN  3150-AD63 

Environmental  Review  for  Renewral  of 
Nuclear  Power  Plant  Operating 
Licenaea;  Correction 

AGBICV:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule:  Correction. 

SUMMARY:  This  document  corrects  a 
final  rule  appearing  in  the  Federal 

r  on  June  5, 1996  (6t  FR  28467), 


that  establishes  new  requirements  for 
the  environmental  review  of 
applications  to  renew  the  operating 
licenses  of  nuclear  power  plants.  This 
action  is  necessary  to  restore  text  that 
was  inadvertently  omitted  in  the 
printing  process  and  to  provide  a 
specific  publication  date  for  a  related 
issuance. 

DATES:  Absent  a  determination  by  the 
NRC  that  the  rule  should  be  modified, 
based  on  comments  received,  the  final 
rule  should  be  effective  on  September  5, 
1996.  The  new  comment  period  expires 
August  5, 1996. 

ADDRESSES:  Send  comments  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Service  Branch,  or  hand 
dehver  comments  to  the  Office  of  the 
Secretary,  One  White  Flint  North,  11555 
RockviUe  Pike,  Rockville,  Maryland, 
between  7:30  am  and  4:15  pm  on 
Federal  workdays.  Copies  of  comments 
received  and  all  documents  cited  in  the 
supplementary  information  section  of 
61  FR  28467  may  be  examined  at  the 

GROUf40-WATER  USE  AND  QUALITY 


NRC  Public  Document  Room,  2120  L 
Street  NW,  (Lower  Level)  Washington, 
DC,  between  the  hours  of  2:45  p.m.  and 
4:15  p.m.  on  Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Cleary,  OfBc?  of  Nuclear 
Regulatory  Res^rch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone:  (301)  415- 
6263;  e-mail  DPCanrc.gov. 

l.On  page  28483,  second  paragraph, 
line  9,  the  text  in  parentheses  (xxxx 
1996)  should  read  (May  1996). 

2.  On  page  28484,  in  (B)(2),  second 
paragraph,  last  line,  the  text  in 
parentheses  (xxxx  1996)  should  read 
(May  1996). 

t51.9S    ICoitm;MI 

3.  On  page  28489.  in  §51.9S(c).  last 
line,  the  text  in  parentheses  (xxxx  1996) 
should  read  (May  1996). 

Appendix  B    IConeoledl 

4.  On  page  28492,  in  Table  B-1  imder 
the  heading  "Ground-water  Use  and 
Quality,"  insert  the  following  text 
beneath  the  fourth  and  last  issue. 


Category  2 


Findvigs> 


&round-v>ater  use  confHcIs  (Ranney  wells) 


Ground-water  quality  degradatnn  (Ranney 
wells). 


Ground^water  quality  degradation  (saltwater 

intrusion). 
Ground-water  quality  degradatkxi  (coaling 

ponds  in  salt  marshes). 

Ground-water  quality  degradatkxi  (cooling 
ponds  at  inland  sites). 


SMALL,  MCX)ERATE,  OR  LARGB.  Ranney  wells  can  result  in  potential  ground- 
water depressnn  tieyond  the  site  txxindary.  Impacts  of  large  ground^water  with- 
drawal lor  cooling  tower  makeup  at  nuclear  power  plants  using  Ranney  weis 
must  be  evaluated  at  ttie  time  of  applkatkxi  for  lk»nse  renewal.  See 
§51.53(c)(3)(ii)(C). 

SMALL.  Ground-water  quality  at  river  sites  may  be  degraded  by  Induced  infiltration 
of  poor-qualHy  river  water  into  an  aquifer  tliat  supplies  large  quantities  of  reactor 
cooling  water.  However,  the  kmer  quality  infiltrating  water  wouW  not  preclude  the 
current  uses  of  ground  water  and  is  not  expected  to  tw  a  prot)lem  during  ttie  li- 
cense renewal  term. 

SMALL.  Nuclear  power  plants  do  not  contribute  significantly  to  saltwater  intrusion) 
intrusion. 

SMALL.  Sites  with  ctosed-cyde  cooling  ponds  may  degrade  ground-water  qual- 
ity.Because  water  in  salt  marshes  is  brackish,  this  is  not  a  coiKem  for  ptants  to- 
cated  in  salt  marshes. 

SMALL,  MODERATE,  OR  LARGE.  Sites  with  etosed-cyde  cooling  ponds  may  de- 
grade ground-water  quality.  For  plants  kx:ated  inland,  the  quality  of  the  ground 
water  in  the  vicinity  of  the  ponds  must  be  stiown  to  t>e  adequate  to  altow  contmu- 
atkxi  of  current  uses.  See  §51.53{c)(3)(ii)(D). 


Note:  Footnote  at  end  of  table. 
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S.  On  page  28496.  in  Footnote  1,  the 
text  in  parentheses  (xxxx  1906)  should 
read  May  1996. 

Dated  at  RodnriUe,  MD.  tlUa  3nl  day  of 
July.  1996. 

For  the  Nuclear  Regulatory  CoRunission. 
Miciiaal  T.  Uiar. 

Chief.  Rules  Review  Section,  Ralet  Review 
and  Directives  Bmncb. 
[FR  Doc  96-19321  Filed  7-29-96: 8:45  ami 
aaiJNB  eow  Tua  ii-> 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207,  220,  221  and  224 
[flaguMlons  a,  T,  U,  and  X) 

SacurWas  CrtdH  TranMcHans;  tM  Of 
Marglnaiila  OTC  Stodo;  Uat  o( 
Forjgn  Margin  Slocfcs 

Maater.  Board  of  Covemors  of  the 

Federal  Reserve  System. 

ACTION:  FiDal  rule;  detenninaUon  of 

applicability  of  regulations. 

SUMMRV:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-counter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  reflations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  £f  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  The  OTC 
List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  sets  forth  additions  to  and 
deletions  from  the  previous  OTC  List 
and  a  complete  edition  of  the  Foreign 
List. 

ffFECnvE  date:  August  12, 1996. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Peggy  Wolffrum,  Securities  Regulation 
Analyst.  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  D.C. 
20S51.  For  the  hearing  impaired  only, 
contact  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLBiBITARY  INFORMATION:  Listed 
below  are  the  deletions  from  and 
additions  to  the  Bo.nrd's  OTC  List, 
which  was  last  published  on  April  26, 
1996  (61  FR  1849S),  and  became 
effective  May  13, 1996.  A  copy  of  the 
complete  OTC  List  is  available  from  the 
Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
traded  over-the-counter  in  the  United 
Stales  that  meet  the  criteria  in 
Regulations  G,  T  and  U  (12  CFR  Parts 


207,  220  and  221,  respectively).  This 
determination  also  afiects  the 
applicability  of  Regulation  X  (12  CFR 
Part  224).  These  stocks  have  the  degree 
of  national  investor  interest,  the  depth 
and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  foshion  as 
exchange-traded  seciuities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  for  trading  in  the  national 
market  system  (NMS  security)  imder 
rules  approved  by  the  Securities  and 
Exchange  Commission  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Association  of  Securities  Dealers,  Inc. 
and  will  be  incorporaled  into  the 
Board's  next  quarterly  publication  of  the 
OTCUst. 

Also  listed  below  is  a  complete 
edition  of  the  Foreign  List,  lliis 
supersedes  the  previous  Foreign  List, 
which  was  published  on  April  26, 1996 
(61  FR  18495)  and  became  effective  May 
13. 1996.  Pursuant  to  an  amendment  to 
Regulation  T  that  became  effective  July 
1, 1996  (see  61  PR  20386),  foreign  equity 
securities  that  are  deemed  to  have  a 
"ready  market"  for  purposes  of  the 
SEC's  net  capital  rule  (17  CFR 
240.15C3— 1)  are  eligible  for  inclusion  on 
the  Board's  Foreign  List  The  SEC  has 
issued  a  no-action  letter  that  effectively 
treats  all  stocks  on  the  Financial  Times/ 
Standard  &  Poor's  Actuaries  World 
Indices  (FT/S4P  List)  as  having  a  "ready 
market"  for  capital  purposes  and  has 
requested  conunent  on  adopting 
regulatory  language  to  this  effect  (see  58 
FR  44310).  The  Board  is  therefore 
adding  to  this  edition  of  the  Foreign  List 
those  foreign  stocks  on  the  current  FT/ 
S&P  List  that  were  not  on  the  previous 
Foreign  List.  The  Board  is  also 
reordering  the  Foreign  List  to  display 
the  stocks  by  country. 

Public  Commenl  and  Deferred  Effiective 
Dale 

The  requirements  of  5  U.S.C  553  with 
respect  to  noti(xand  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6  (a)  and  (b), 
220.17  (a),  (b),  (c)  and  (d),  and  221.7  (a) 
and  (b).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 


US.C  553  with  respect  to  detaned 
effective  dale  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective. 

ListofSubiacts 

12  CFR  Part  207 

Banks.  Banking,  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CPR  Part  220 

Banks,  Banking,  Brokers,  Credit, 
Margin,  Margin  requirements. 
Investments,  National  Market  System 
(NMS  Security).  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  221 

Banks,  Banking,  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit, 
Margin,  Margin  requirements.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C  78g  and  7ew),  and 
in  accordance  with  12  CFR  207.2(k)  and 
207.6  (Regulation  C),  12  CFR  220.2  and 
220.17  (Regulation  T),  and  12  CFR 
221.2(j)  and  221.7  (R^ulation  U),  there 
is  set  forth  below  a  listing  of  deletions 
&om  and  additions  to  the  OTC  List  and 
the  complete  edition  of  the  Foreign  List. 

Deletions  From  the  List  of  Maiginabie 
OTC  Slacks 

Stocks  Removed  for  Failing  Continued 
Listing  Requirements 

ADVANCED  NMR  SYSTEMS,  INC 

$.01  par  common 

Worrants  (expire  08-30-2000) 
ADVANCED  PROMOTION 
TECHNOLOGIES.  INC 

$.01  par  common 
ALPHA  MICROSYSTEMS 

Warrants  (expire  09-01-98) 
ANDOVER  TOGS,  INC. 

$.10  par  common 
ARIEL  CORPORA-nON 

Warrants  (expire  01-25-2000) 
BIO-TECHNOLOGY  GENERAL  CORP. 

Warrants  (expire  05-07-96) 


Federal  Register  /  Vol.  61,  No.  147  /  Tuesday,  July  30,  1996  /  Rules  and  Regulations         39SS7 


CANISCO  RESOURCES,  INC. 

$.0025  par  common 
COMMUNITY  BANK  SHARES  OF 
INDL\NA 

$.01  par  common 
CORVITA  CORPORA-nON 

$.001  par  common 
DATA  WATCH  CORPORATION 

Warrants  (expire  05-28-96) 
DISCOVERY  ZONE,  INC. 

$.01  par  common 

Liquid  Yield  Option  Notes  due  2013 
DMXINC 

$.01  par  common 
ECCS,  INC 

$.01  par  common 
ELECTROSOURCE,  INC. 

$.01  par  common 
ENVIRONMENTAL  SERVICES  OF 
AMERICA,  INC. 

$.02  par  common 
EXCEL  TECHNOLOGY,  INC 

Series  1,  $.001  par 

convertible  preferred 
FIRST  COMMERCE  BANCSHARES, 
INC.  (Nebraska) 

Class  A,  $.20  par  common 
FIRST  FINANCIAL  BANCORP,  INC 

No  par  common 
FLUOROSCAN  IMAGING  SYSTEMS, 
INC. 

Redeemable  warrants  (expire  07-11- 
99) 
FRONTIER  NATURAL  GAS 
CORPORA-nON 

12%  parconvettible  preferred 
FUTUREMEDIA  PUBLIC  LIMITED 
COMPANY 

American  Depositary  Receipts 

Warrants  (expire  08-19-96) 
GENETICS  INSTITUTE,  INC. 

Warrants  (expire  05-31-96) 
HAMILTON  FINANCIAL  SERVICES 
CORP. 

$.01  par  common 
HAPPINESS  EXPRESS,  IN& 

$.001  par  common 
HARVEY  UNIA/ERSAL,  INC. 

$.01  par  common 
HORSEHEAD  RESOURCE 

DEVELOPMENT  COMPANY,  INC 

$.01  par  common 
INTEGRATED  COMMUNICA'HON 
NETWORK,  INC. 

$.01  par  common 
INTEGRATED  MICRO  PRCM3UCTS  PLC 

American  Depositary  Shares 
INTEGRATED  SYSTEMS  CONSUL'HNG 
GROUP.  INC. 

Rights  (expire  05-22-96) 
INTERUNK  ELECTRONICS 

Warrants  (expire  06-07-06) 
INVG  MORTGAGE  SECURITIES  CORP. 

$.01  par  common 
JACOR  COMMUNICA'nONS,  INC. 

Warrants  (expire  01-14-2000) 
JAY  JACOBS,  INC. 

$.01  par  common 
KENETECH  CORPORA-nON 


$.0001  par  commao 

Depositary  Shares 
LAS  VEGAS  ENTERTAINMENT 
NETWORK,  INC 

$.001  par  common 
LASER  VPEO  NETWORK,  INC 

$.001  par  common 
M.G.  PRODUCTS,  INC. 

No  par  common 
MEDISENSE,  INC. 

$.01  par  common 
MLX  CORPORA-nON 

$.01  par  common 
MOBLEY  ENVIRONMENTAL 
SERVICES,  INC. 

Class  A,  $.01  par  common 
NAPTO  BIOTHERAPEUTICS,  INC.   ' 

Warrants  (expire  08-01-98) 
NORIHSTAR  HEALTH  SERVICES,  INC 

$.01  par  common 
PACKAGING  RESEARCH 
CORPORA-nON 

$.01  par  common 
PRINS  RECYCLING  CORPORA'nON 

$.001  par  common 
PURUS,  INC. 

$.01  par  common 
RADIUS  INC 

No  per  common 
RCSB  FINANCL\L,  INC 

Series  B,  $1.00  par  non-cumulative 
convertible  perpetual  preferred 
SAM  &  LIBBY.  INC. 

$.001  par  conunon 
SANCTUARY  WOODS  MULTIMEDL\ 
CORP. 

No  par  common 
SECOND  BANCORP,  INCORPORATED 

Series  A,  no  par  ciunulative 
convertible  preferred 
STACY'S  BUFFET,  INC 

$.01  par  common 

Warrants  (expire  1 1-12-98) 
THERAPEUTIC  DISCOVERY 
CORPORA-nON  ALZA 
CORPORA'nON 

Units  (expire  12-31-99) 
THOMSON-CSF 

American  Depositary  Receipts 
U.S.  DIAGNOSTIC  LABS,  INC 

Class  A,  warrants  (expire  10-14-99) 
VISTA  2000,  INC. 

$.01  par  common 

Warrants  (expire  10-24-98) 

Stocks  Removed  for  Listing  on  a 
National  Securities  Exchange  or-Being 
Involved  in  an  Acquisition 

1st  WASHINGTON  BANCORP,  INC. 
(Washington.  D.C.) 
$.01  par  common 
ACME  METALS.  INC. 

$1.00  por  common 
AMERICAN  RESOURCE 
CORPORATION,  INC 
$.01  par  common 
AMERISOURCE  HEALTH 
CORPORATION 
Class  A,  $.01  par  common 


ANDROSTNCORPORATH) 

$.01  par  common 
APRIA  HEALTHCARE  GROUP,  INC 

$.001  par  common 
ARFTHUSA  (OFF-SHORE)  LIMTTED 

$.10  par  common 
ARGOSY  GAMING  COMPANY 

$.01  par  common 

12%  convertible  subordinated 
debentures 
ATHENA  NEUROSCENCES,  INC 

$.01  par  common 
BALLY  GAMING  INTERNATIONAL, 
INC 

$.01  par  common 
BELL  BANCORP,  INC 

$.01  par  common 
BENSON  FINANCIAL  CORPGKATION 

$.01  par  common 
BIG  O  TIRES,  INC 

$.10  par  common 
BOSTON  BANCORP 

$1.00  par  common 
CLS.  TECHNOLOGIES,  INC 

$.01  par  common 
CADBURY  SCHWEPPES  PLC 

American  Depositary  Receipts 
CALIFORNL\  BANCSHARES,  INC 

$2.50  par  common 
COMMUNITY  BANKS,  INC 
(Pennsylvania) 

$5.00  par  common 
COMPLETE  MANAGEMENT,  INC 

$.001  par  common 
COMPUNK,  LTD. 

$.01  par  common 
CONESTOGA  BANCORP.  INC  (New 
York) 

$.01  par  common 
CSB  FINANCL\L  CORPORATION 
(Virginia) 

$.01  par  common   . 
DAIG  CORPORA'nON 

$.01  par  common 
DUAL  DRILLING  COMPANY 

S.Ol  par  common 
DURACRAPT  CORPORA'nON 

No  par  common 
E  ft  B  MARINE,  INC. 

$.001  par  conunon 
EDUNFnCS  Lin. 

Ordinary  Shares.  NIS  .06  par  value 
FACELIFTERS  HOME  SYSTEMS,  INC.   . 

$.01  par  common 
FAIR,  ISSAC  AND  COMPANY,  INC 

$.01  par  common 
FIRST  HARRISBURG  BANCOR,  INC 

$.01  par  common 
FIRSTMISS  GOLD.  INC. 

$.01  par  common 
FORUM  GROUP,  INC 

No  par  common 
GENCOR  INDUSTRIES,  INC 

$.10  par  common 
GREAT  /AMERICAN  MANAGEMENT 
AND  INVESTMENT,  INC. 

$.01  par  common 
HOME  FEDERAL  FINANCIAL 
CORPORA'nON 
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$.01  par  common 
INFRASONICS.  INC 

No  par  common 
INSTENT,  INC. 

$.01  par  common 
KEY  PRODUCTION  a»!PANY,  INC. 

$.25  par  common 
LAFAYETTE  AMERICAN  BANK  & 
TRUST  COMPANY  (Connecticut) 

$1.00  par  common 
LDICORPORATKJN 
•  $.01  par  common 
LFS  BANCORP.  INC.  (Kentucky) 

$.01  par  common 
MASLAND  CORPORATION 

$.01  par  common 
MEDAUST  INDUSTRIES,  INC. 

$1.00  par  common 
MICOM  COMMUNICATIONS,  INC 

$.0001  par  common 
MID  OCEAN  UMTTED 

Class  A,  $.20  par  ordinary  shares 
MINNESOTA  EDUCATIONAL 
COMPUTING  CORP. 

$.01  par  common 
MOXHAM  BANK  CORPORATION 
(Pennsylvania) 

$2.00  par  common 
NOWSCO  WELL  SERVICE  LTD. 

No  par  conunon 
OWEN  HEALTHCARE,  INC 

No  par  common 
PHILIP  ENVIRONMENTAL,  INC. 

No  par  common 
PINKERTONS  INC. 

$.001  par  common 
POLK  AUDIO.  INC 

$.01  par  common 
POSITIVE  RESPONSE  TELEVISION, 
INC 

No  par  common 
PYXIS  CORPORATION 

$.01  par  common 
QUANTUM  HEALTH  RESOURCES, 
INC. 

$.01  par  common 
S-K-I  LIMITED 

$.10  par  common 
STANDARD  REGISTER  COMPANY, 
INC. 

$1.00  par  common 
STRATACOM,  INC 

$.01  par  common 
SUMMIT  FAMILY  RESTAURANTS, 
INC. 

$.10  par  common 
TECHNALYSIS  CORPORATION 

$.10  par  common 
TIDE  WEST  OIL  COMPANY 

$.1)1  par  common  ' 
UNILAB  CORPORATION 

$.01  par  common 
WEDCO  TECHNOLOGY,  INC. 

$.10  par  common 
WEST  JERSEY  BANCSHARES,  INC. 

No  par  common 
ZALE  CORPORATION 

$.01  par  common 

Class  A,  warrants  (expire  07—29-98) 


Additiaiia  to  the  List  of  Maigiiubie  Olt: 
Slocks 

4FRONT  SOFTWARE 

INTERNATIONAL,  INC. 

No  par  common 
4HEALTH,INC 

$.01  par  common 
Warrants  (expire  01-15-98) 
ABIGAIL  ADAMS  NATIONAL 
BANCORP,  INC 

$.01  par  common 
ACC  CONSUMER  FINANCE 
CORPORATION 

$.001  par  common 
AES  CORPORATION,  THE 

Warrants  expire  06-12-2001 
AFFINITY  TECHNOLOGY  GROUP,  INC. 

$.0001  par  common 
AFFYMETRIX.  INC 

No  par  common 
AIRNET  SYSTEMS,  INC 

$.01  par  common 
AKSYS,  LTD. 

$.01  par  common 
ALLEGL\NT  BANCORP,  INC 

$.01  par  common 
ALLIANCE  GAMING  CORPORATION 

Series  B,  15%  non-voting  senior 
special  stock 
AMERICAN  PORTABLE  TELECOM. 
INC. 

$1.00  par  common 
ANCOR  COMMUNICATIONS,  INC 

$.01  par  common 
ANDRX  CORPORATION 

$.(XI1  par  common 
ANSYS.  INC. 

$.01  par  common 
APACHE  MEDICAL  SYSTEMS,  INC. 

$.01  par  common 
APPLIED  GRAPHICS  TECHNOLOGIES, 
INC. 

$.01  par  common 
ARADIGM  CORPORATION 

No  par  common 
ARISTO  INTERNATIONAL 
CORPORATION 

$.001  par  common 
ARTESIAN  RESOURCES 
CORPORATION 

Class  A,  $1.00  par  common 
ASAHI/ AMERICA.  INC. 

No  par  common 
ASE  TEST,  LIMITED 

Ordinary  Shares,  $1.00  par 
ASPECT  DEVELOPMENT.  INC 

$.001  par  common 
ATC  COMMUNICATIONS,  UiC. 

$.01  parfrommon 
ATLANTIC  BANK  AND  TRUST 
COMPANY  (Massachusetts) 

$1.00  par  common 
AUTOMOBILE  PROTECTION 
CORPORATION 

S.OOl  par  common 
AUTONOMOUS  TECHNOLOGIES 
CORPORATION 

$.01  par  common 


AVKJEN,  INC. 

$.001  par  common 
AXENT  TECHNOLOGIES,  INC 

$.02  par  common 
BAB  HOLDINGS,  INC. 

No  par  common 
BANK  OF  SOUTH  CAROLINA 
CORPORATION 

No  par  common 
BANK  OF  YORBA  UNDA 

No  par  common 
BELL  TECHNOLOGY  GROUP,  LTD. 

$.01  par  common 
BIG  CORPORATION  OF  GEORGIA 

$1.00  par  common 
BIOPSYS  MEDICAL,  INC 

$.001  par  conunon 
BIOSOURCE  INTERNATIONAL,  INC 

No  par  common 
BIOTRANSPLANT,  INC. 

$.01  par  common 
BOLDER  TECHNOLOGIES 
CORPORATION 

$.001  par  common 
BOSTON  COMMUNICATIONS  GROUP, 
INC 

$.01  par  common 
BROADVISION,  INC. 

$.0001  par  common 
BROOKS  FIBER  PROPERTIES,  INC 

$.01  par  common 
BUILDERS  WAREHOUSE 
ASSOCL\TION,  INC 

$.008  par  common 
C/NET,  INC. 

$.0001  par  common 
CALNEnCS  CORPORATION 

No  par  common 
CAPITAL  FACTORS  HOLDING,  INC. 

$.01  par  conunon 
CARBO  CERAMICS,  INC 

$.01  par  common 
CARDL\C  PATHWAYS  CORPORATION 

$.(M1  par  common 
CARDIOGENESrS  CORPORATION 

$.001  par  common 
CARDIOTHORACIC  SYSTEMS,  INC. 

$.001  par  common 
CARDIOVASCULAR  DYNAMICS,  INC. 

$.001  par  common 
CASA  OLE'  RESTAURANTS,  INC. 

$.01  par  common 
CASS  COMMERQAL  CORPORATION 

$.50  par  common 
CATSKILL  FINANOAL 
CORPORATION 

$.01  par  common 
CENTER  BANCORP,  INC.  (New  Jersey) 

No  par  common 
CENTRAL  FINANOAL  ACCEPTANCE 
CORPORATION 

$.01  par  common 
CENTURY  FINANCIAL  CORPORATION 

$.835  par  common 
CERION  TECHNOLOGIES,  INC 

$.01  par  common 
CFM  TECHNOLOGIES,  INC 

No  par  common 
CHANNELL  COMMERCIAL 
CORPORATION 
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$.01  per  conunon 
CHECK  POINT  SOFTWARE 
TECHNOLOGIES,  LTD. 

Ordinary  Shares  (.01  par  NIS) 
CHS  ELECTRONICS,  INC. 

$.001  par  common 
CmZENS  SECURITY  GROUP,  INC. 

$.01  par  common 
CLASSIC  BANCSHARES,  INC. 
(Kentucky) 

S.01  par  common 
CLEAN  DIESEL  TECHNOLOGIES,  INC 

$.05  par  common 
COACH  USA,  INC. 

$.01  par  common 
COLLABORATIVE  CLINICAL 
RESEARCH,  INC. 

No  par  common 
COLLAGENEX  PHARMACEUTICALS, 
INC. 

$.01  par  common 
COMM  BANCORP.  INC. 

$.33  par  common 
COMMERCIAL  NATIONAL 

FINANOAL  CORPORATION 

$2.00  par  common 
COMMODORE  HOLDINGS  LIMITED 

Warrants  (expire  07-15-2(K)l) 
COMPUSERVE  CORPORATION 

$.01  par  common 
CONTOUR  MEDICAL,  INC. 

$.001  par  conunon 
CORTEX  PHARMACEUTICALS,  INC. 

$.001  par  common 
CRAIG  CONSUMER  ELECTRONICS, 
INC. 

$.01  par  conunon 
CRW  FINANCIAL,  INC 

$.01  par  common 
DASSAULT  SYSTEMES  SA 

American  Depositary  Receipts 
DEL  GLOBAL  TECHNOLOGIES 
CORPORATION 

$.10  par  common 
DIAMOND  HOME  SERVICES,  INC. 

$.001  par  common 
DIATIDE  INC. 

$.001  par  common 
DIGENE  CORPORATION 

$.01  par  common 
DIGITAL  VIDEO  SYSTEMS,  INC. 

$.(X101  par  conunon 

Class  A  warrants,  (expire  05-09-2001) 

Class  B  warrants,  (expire  05-09-2001) 
DIME  COMMUNITY  BANCORP,  INC. 
(New  York) 

$.01  par  common 
DIVERSIFAX.  INC. 

$.001  par  common 
DRILEX  CORPORATION  ' 

$.01  par  comnmn 
DUPONT  PHOTOMASKS,  INC 

$.01  par  common 
EAGLE  BANCGROUP,  INC.  (Illinois) 

$.01  par  common 
ECLIPSE  SURGICAL  TECHNOIjOGIES, 
INC. 

No  par  conunon 
EDIFY  CORPORATION 


$.001  par  conunon 
ELBIT  VISION  SYSTEMS,  LIMITED 

Ordinary  Shares  (1.00  par  NIS) 
ELECTRONIC  HAIR  STYLING.  INC 

$.001  par  common ' 
ELECTROSCOPE,  INC. 

No  par  common 
EN  POINTE  TECHNOLOGIES,  INC 

$.001  par  common 
ENTREMEDINC 

$.01  par  common 
EP  MEDSYSTEMS,  INC. 

No  par  common 
EXSORBET  INDUSTRIES,  INC. 

$.001  par  common 
FARALLON  COMMUNICATIONS,  INC 

$.002  par  conunon 
FINE  HOST  CORPORATION 

$.01  par  common 
FIRST  FEIffiRAL  BANCSHARES  OF 
ARKANSAS,  INC. 

$.01  par  common 
FIRST  FINANOAL  CORPORATION 

$1.00  par  common 
FIRST  REPUBLIC  BANCORP,  INC 
(Pennsylvania) 

$.01  par  common 
FLAMEL  TECHNOLOGIES  S.A. 

American  Depositary  Receipts 
FLUOROSCAN  IMAGING  SYSTEMS, 
INC. 

Redeemable  Warrants  (expire  07-11- 
99) 
FORENSIC  TECHNOLOGIES 

INTERNATIONAL  CORPORATION 

$.01  par  common 
FORT  THOMAS  FINANCIAL 
CORPORATION 

$.01  par  common 
FORTRESS  GROUP,  INC,  THE 

$.01  par  common 
FRONTIER  AIRLINES,  INC 

No  par  common 
FUSION  MEDICAL  TECHNOLOGIES, 
INC. 

$.001  par  commcm 
GARDEN  BOTANKA,  INC 

$.01  par  common 
GENESEE  &  WYOMING.  INC. 

Class  A,  $.01  par  common 
GEOSCIENCE  CORPORATION 

$.01  par  conunon 
GETTY  COMMUNICATIONS,  PLC 

American  Depositary  Receipts 
CLASCAL  COMMUNICATIONS,  INC. 

$.001  par  conmion 

Warrants  (expire  09-21-99) 
GLOBAL  TELECOMMUNICATIONS 
SOLUTIONS,  INC. 

.f.Ol  par  common 
GOLDEN  KNIGHT  RESOURCES,  INC. 

No  par  common 
GRAND  PRIX  ASSOCIATION  OF  LONG 
BEACH,  INC. 

No  par  conunon 
GRAPHIX  ZONE,  INC 

No  par  common 
GREENWICH  AIR  SERVICES,  INC.  . 

Class  B,  $.01  par  conunon 


GUMTECH  INTERNATIONAL.  INC. 

No  par  conunon 
HARRINGTON  FINANCIAL  GROUP, 
INC 

$.125  par  common 
HAYES  WHEELS  IhJTERNATIONAL, 
INCORPORATED 

$.01  par  common 
HEARTPORT,  INC. 

$.001  par  common 
HORIZON  MENTAL  HEALTH 
MANAGEMENT,  INC. 

$.01  par  common 
12  TECHNOLOGIES,  DMC 

$.00025  par  common 
ICT  GROUP,  INC. 

$.01  par  common 
ICTS  HOLLAND  PRODUCTION  B.V. 

Common  shares  (1  Guilder  par  value) 
IMC  MORTGAGE  CCftCANY 

$.01  par  common 
INCSTAR  CORPORATION 

$.01  par  common 
INFONAUTICS,  INC. 

Class  A,  No  par  common 
INFOSEEK  CORPORATION 

No  par  common 
INNOVASIVE  DEVICES,  INC 

$.0001  par  common 
INTEG  INCORPORATED 

$.01  par  cotnmon 
INTEGRATED  SYSTEMS  CONSULTING 
GROUP.  INC. 

$.005  par  common 
KG  COMMUNICATKJNS,  INC. 

$.01  par  common 
JOACHIM  BANCORP,  INC  (Missouri) 

$.01  par  common 
JPM  COMPANY,  THE 

$.000067  par  common 

KEYSTONE  AUTOMOTIVE 

INDUSTRIES,  INC. 

No  par  common 
KWG  RESOURCES.  INC 

No  par  common 
LABOR  READY.  INC 

No  par  common 
LANVISION  SYSTEMS,  INC. 

S.Ol  par  common 
LIFE  MEDICAL  SCIENCES,  INC 

Class  A,  warrants  (expire  09-22-97) 

Class  B,  warrants  (expire  09-22-97) 
UON  BREWERY,  INC.,  THE 

$.01  par  common 
UVE  ENTERTAINMENT.  INC 

$.01  par  common 
LOEHMANN'S.  INC. 

$.01  par  common 
MACROCHEM  CORPORATION 

$.01  par<:ommon 
MACRONIX  INTERNATIONAL  CO. 
LTD. 

American  Depositary  Receipts 
MARKS  BROS.  JEWELERS.  INC 

$.001  par  corrunon 
MATAV-CABLE  SYSTEMS  MEDIA 
LTD. 

American  Depositary  Receipts 
MO  COMMUNICATIONS 
CORPORATION 
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Series  A.  8%  cumulative  quarterly 
income  preferred 
McLfODINC. 

Class  A,  $.01  par  common 
MECMANICAL  DYNAMICS,  INC 

No  par  common 
MECHANICS  SAVINGS  BANK 
(Connecticut) 

$.01  par  common 
MED-DESIGN  CORPORATION,  THE 

$.01  par  common 
MEDALUON  FINANCIAL 
CORPORATION 

$.01'paT  common 
MEDICORE,  INC 

$.01  par  common 
MEDQUIST,  INC. 

No  par  common 
METROWERKS  CORPORATION 

No  par  common 
MICROODE  PHARMACEUTICALS, 
INC 

$.001  par  common 
MILLENNIUM  PHARMACEUTICALS, 
INC 

$.001  par  caramon 
MTTCHAM  INDUSTRIES,  INC 

S.Ol  par  common     

MULTIPLE  ZONES  INTERNATIONAL. 
INC 

No  per  common 
NASHVILLE  COUNTRY  CLUB,  INC 

No  par  common 

Warrants  (expire  04-23-2001) 
NEMARRON  CORPORATION 

No  par  common 
NEMATRON  CORPORATION 

No  par  common 
NEOPHARM.  INC. 

$.000429  par  common 
NETWORK  CONNECTION,  INC.  THE 

Warrants  (expire  05-11-98) 
NEUROCRINE  BIOSOENCES,  INC 

$.001  par  common 
NEW  HORIZON  KIDS  QUEST,  INC 

$.01  par  common 
NORTH  FACE,  INC,  THE 

$.0025  par  common 
NOVOSTE  CORPORATION 

$.01  par  common 
NYER  MEDICAL  GROUP,  INC. 

$.00001  par  common 
OAQS  HEALTHCARE  HOLDINCS 
CORPORATION 

$.01  par  common 
OCEAN  HNANCIAL  CORPORATION 

$.01  par  common 
ONEWAVE,  INC 

$.061  par  common 
ONYX  PHARMACEUTICALS.  INC 

S.OOl  par  common 
OPEN  MARKET.  INC 

$.001  par  common 
OPEN  PLAN  SYSTEMS.  INC 

No  par  common 
OPENVISION  TECHNOLOGIES.  INC. 

S.0O1  per  common 
OPTEK  TECHNOLOGY.  INC 

tsn  paroommoa 


OPTICAL  SECURITY  GROUP.  INC 

$.005  par  common 
OSICOM  TECHNOLOOES.  INC 

$.10  par  common 
OUTDOOR  SYSTEMS.  INC 

$.01  par  common 
OMGENE,  INC. 

Warrants  (expire  08-26-OB) 
OZEMAIL,  LIMITED 

American  Depositary  Receipts 
P.T.  PASIFIK  SATELIT  NUSANTARA 

American  Depositary  Receipts 

PAOFICAMERICA  MONEY  CENTER, 
INC. 

$.01  par  common 
PAGEMART  WIRELESS,  INC. 

Class  A,  $.0001  par  common 
PARAVANT  COMPUTER  SYSTEMS. 
INC 

Redeemable  warrants  (expire  11-30- 
2002) 
PCT  HOLDINGS.  INC 

$.001  par  common     - 

Warrants  (expire  07-15-2001) 
PENNICHUCK  CORPORATION 

$1.00  par  common 
PHOENDC  INTERNATIONAL  LTD.  INC. 

$.01  par  common 
PHONETEL  TECHNOLOGIES.  INC 

$0.01  par  common 
PHOTRAN  CORPORATIC*! 

No  par  common 
PHYSIOMETRDC  INC. 

$.001  par  common 
PLANET  HOLLYWOOD 
INTERNATIONAL,  INC 

Class  A.  $.01  par  common 
PLANET  POLYMER  TECHNOLOGIES. 
INC. 

No  par  common 
PLANNING  SCIENCES 

INTERNATIONAL  PLC 

American  Depositary  Receipts 
POLYCOM,  INC. 

$.0005  par  common 

PREQSION  RESPONSE 

CORPORATION 

No  par  common 
PREMIER  FINANCIAL  BANCORP,  INC. 
(Kentucky) 

No  par  common  „ 

PRESTIGE  BANCORP,  INC. 
(Pennsylvania) 

$1.00  par  common 
PRINTRAK  INTERNATIONAL  INC. 

$.0001  par  common 
PRINTWARE,  INC 

No  par  common 
PROVIDENT  FINANCIAL  HOLDINGS, 
INC. 

$.01  par(X>mmon 
PUBUSHING  COMPANY  OF  NORTH 
AMERICA,  INC.,  THE 

No  par  common 
QIAGEN  N.V. 

Common  shares  (par  .03  NLG) 
RECYCLING  INDUSTRIES.  INC 

$.001  par  common 
REGISTRY.  INC.  THE 


No  par  common 
REMEDYTEMP.  INC. 

Class  A.  $.01  par  common 
RENAISSANCE  CAPTTAL  GROWTH  * 
INCOME  FUND,  m 

$1.00  par  common 
RUSH  ENTERPRISES,  INC 

$.01  par  common 
RUTHERFORD-MORAN  OIL 
CORPORATION 

$.01  par  common 
SABRATEK  CORPORATION 

$.01  par  common 
SAES  GETTERS  S.P.A. 

American  Depositary  Receipts 
SANDY  SPRING  BANCORP.  INC 

$1.00  par  common 
SANTA  BARBARA  BANCORP 

$.67  par  common 
SAWAKO  CORPORATION 

American  Depositary  Receipts 
SAWTEKINC. 

$.0005  par  common 
SECURITY  FIRST  NETWCHUC  BANK 

No  par  common 
SIEBEL  SYSTEMS.  INC. 

$.001  par  common 
SMTTHWAY  MOTOR  XPRESS 
CORPORATION 

Class  A.  $.01  par  common 
SOUTHWEST  BANKS,  INC 

$.10  par  common 
SPBCLVUZED  HEALTH  PRODUCTS 
INTERNATIONAL.  INC 

$.02  par  common 
SPECTRALINK  CORPORATION 

$.01  par  common 
SPINNAKER  INDUSTRIES.  INC    . 

No  par  common 
SS»C  TECHNOLOGIES.  INC 

$.01  par  common 
STANDARD  FUNDING  CORPORATION 

$.001  par  common 
STRATASYS,  INC. 

$.01  par  common 
SUBURBAN  LODGES  OF  AMERICA. 
INC. 

$.01  par  common 
SUIZA  FOODS  CORPORATION 

$.01  par  common 
SUNQUEST  INFORMATION  SYSTEMS. 
INC 

No  par  common 
SUNRIffl;  ASSISTED  LIVING,  INC 

$.01  par  common 
SUNSHINE  MINING  AND  REFINING 
COMPANY 

Warrants  (expire  05-22-2001) 
SUPER  VISION  INTERNATIONAL.  INC 

$.001  par  common 
SWEDISH  MATCH.  AB 

American  Depositary  Receipts 
SYKES  ENTERPRISES, 
INCORPORATED 

$.01  par  common 
T.  J.  T,  INC 

$.001  par  common 
TO  PACIFIC  COMMUNICATIONS.  INC 

Class  A.  $100  par  common 
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TECHDYNE,  INC. 

$.01  par  common 
TELEPORT  COMMUNICATIONS 
GROUP,  INC. 

Class  A,  $.01  par  common 
THERAPEUTIC  DISCOVERY 
CORPORATION 

Class  A,  $.01  par  common 
THERMATRIX,  INC. 

$.001  par  common 
THORATEC  LABORATORIES 
CORPORATION 

No  par  common 
TITANIUM  METALS  CORPORATION 

$.01  par  common 
TOOLEX-ALPHA,  N.V. 

Ordinary  Shares 
TRANSITION  SYSTEMS,  INC 

$.01  par  common 
TRANZ  RAIL  HOLDINGS.  UMTTED 

American  Depositary  Receipts 
TRAVIS  BOATS  ft  MOTORS,  INC 

$.01  par  common 
TRICO  MARINE  SERVICES,  INC 

$.01  par  common 
TURBOCHEF,  INC 

$.01  par  common 
UFP  TECHNOLOGIES,  INC 

$.01  par  common 
UGLY  DUCKLING  CORPORATION 

$.001  par  common 
UNIFY  CORPORATION 

$.001  par  common 
UNTTED  PAYORS  ft  UNTTED 
PROVIDERS,  INC. 

$.01  par  common 
UROCOR,  INC. 

$.01  par  common 
uses  INTERNATIONAL,  INC. 

$.05  par  common 
VECTRA  BANKING  CORPORATIC»I 

$.10  Series  A  cumulative  preferred 
VERILINK  CORPORATION 

$.01  par  common 
VIRUS  RESEARCH  INSTFTUTE.  INC 

$.01  par  common 
VISIBLE  GENETICS.  INC 

No  par  common 
WALSH  INTERNATIONAL,  INC 

$.01  par  common 
WAYNE  BANCORP.  INC  (New  Jersey) 

$.01  par  common 
WEST  COAST  ENTERTAINMENT 
CORPORATION 

$.01  par  common 
WESTERN  FIDELrTY  FUNDING,  INC. 

$.001  par  common 
WESTERN  STAFF  SERVICES,  INC. 

$.01  par  common 
WESTERN  WIRELESS  CORPORAIION 

Class  A.  No  par  common 
WHTTTMAN-HART,  INC 

$.001  jpar  common 
WIDECOM  GROUP,  INC.,  THE 

No  par.  common 

Redeeidabte  purchase  warrants 
WILLIAM  GREENBERG.  JR.,  DESSERTS 
AND  CAFES,  INC. 

$.001  par  common 


WIZTEC  SOLUTIONS.  LINHTED 
Ordinary  Shares 

YiELDUP  International 

$.001  par  common 
YONKERS  FINANOAL  CORPORATION 

$.01  par  common 
ZILA,  INC. 

$.001  par  common 
ZOMAX  OPTICAL  MEDLV,  INC 

No  par  common 
ZYDECO  ENERGY.  INC. 

$.001  par  common 

list  of  Foreign  Margin  Slacks 
AUSTRALIA 

AAPC  Limited 

Ordinary  shares,  par  A$0.50 
ABERFOYLE  UMTTED 

Ordinary  shares,  par  A$O.SO 
ADVANCE  BANK  AUSTRALIA 
UMTTED 

Ordinary  shares,  par  A$1.00 
AMCOR  UMTTED 

Ordinary  shares,  par  A$1.00 
ARNOTTS  UMTTED 

Ordinary  shares,  par  A$0.50 
ASHTON  MINING  UMTTED 

Ordinary  shares,  par  A$0.50 
AUSTRALIA  AND  NEW  ZEALAND 
BANKING  GROUP 

Ordinary  shares,  par  A$1.00 

AUSTRALL\N  FOUNDATION 

INVESTMENT  CO  LTD 

Ordinary  shares,  par  A$0.50 
AUSTRAUAN  GAS  UGHT  COMPANY 
(THE) 

Ordinary  shares,  par  A$1.00 
AUSTRAUAN  NATIONAL 
INDUSTRIES  UMTTED 

Ordinary  shares,  par  A$0.30 
BANK  OF  MELBOURNE  UMTTED 

Ordinary  shares,  par  A$1.00 
BORAL  LIMITED 

Ordinary  shares,  par  A$0.50 
BOUGAINVILLE  COPPER  UMTTED 

Ordinary  shares,  par  1  Papua  New 
Guineau  kina 
BRAMBLES  INDUSTRIES  UMTTED 

Ordinary  shares,  par  A$0.50 
BROKEN  HILL  PROPRIETARY 
COMPANY  UMTTED 

Ordinary  shares,  par  A$1.00 
BURNS,  PHDJP  AND  COMPANY 
LIMTTED 

Ordinary  shares,  par  A$O.S0 
CALTEX  AUSTRALIA  UMTTED 

Ordinary  shares,  par  ASl.OO 
CAPTTAL  PROPERTY  TRUST 
-Units,  pnr  A$1.00 
COCA-COIj\  AMA til  UMTTED 

Ordinary  shares,  par  A$0.50 
COLES  MYER  LIMTTED 

Ordinary  shares,  par  A$0.50 
COMA  LCO  UMTTED 

Ordinary  shares,  par  A$1.00 
COMMONWEALTH  BANK  OF 
AUSTRALIA 

Ordinary  shares,  par  A$2.00 


GRAUMTIIO) 

Ordinary  shares,  par  A$2.00 
CSR  LIMTTED 

Ordinary  shares,  par  ASl.OO 
DAVIDS  UMTTED 

Ordinary  shares,  par  A$O.SO 
EMAIL  UMTTED 

Ordinary  shares,  par  A$0.50 
F.H.  FAULDING  &  CO  UMTTED 

Ordinary  shares,  par  A$O.SO 
FAIRFAX  OOHN)  HOLDINGS  UMTTED 

Ordinary  shares,  per  A$0.50 
FOODLAND  ASSOCIATED  UMTTED 

Ordinary  shares,  par  ASO.SO 
FOSTER'S  BREWING  GROUP  UMTTED 

Ordinary  shares,  par  ASl.OO 
FRANKED  INCOME  FUND 

Units,  par  ASl.OO 
GANDEL  RETAIL  TRUST 

Ordinary  shares,  par  A$0.50 
GENERAL  PROPERTY  TRUST 

Units,  par  ASl.OO 
GIO  AUSTRALIA  HOLDINGS  LIMTTED 

Ordinary  shares,  par  ASl.OO 
GOLD  MINES  OF  KALGOORUE 
LIMTTED 

Ordinary  shares,  par  A$0.05 
GOODMAN  FIELDER  LIMTTED 

Ordinary  shares,  par  A$0.SO 
HOWARD  SMTTH  LIMTTED 

Ordinary  siiares,  par  A$1.00 
la  AUSTRALL\  LIMTTED 

Ordinary  shares,  par  ASl.OO 
JAMES  HARDIE  INDUSTRIES  UMTTED 

Ordinary  shares,  par  ASl.OO 
KIDSTON  GOLD  MINES  LIMTTED 

Ordinary  shares,  par  AS0.20 
LEND  LEASE  CORPORATION  LIMTTED 

Ordinary  shares,  par  ASO.SO 
M.I.M.  HOLDINGS  UMTTED 

Ordinary  shares,  par  ASO.SO 
MAYNE  NICKLESS  LIMTTED 

Ordinary  shares,  par  A$0.50 
METAL  MANUFACTURES  LIMTTED 

Ordinary  shares,  par  ASO.SO 
NATIONAL  AUSTRAUA  BANK 
UMTTED 

Ordinary  shares,  par  ASl.OO 
NATIONAL  FOODS  LIMTTED 

Ordinary  shares,  par  / 
NEWCREST  MINING  UMTTED 

Ordinary  shares,  par  ASO.SO 
NEWS  CORPORATION  LIMTTED  (THE) 

Ordinary  shares,  par  ASO.SO 
NORMANDY  MINING  LIMTTED 

Ordinary  shares,  par  A$0.20 
NORTH  UMTTED 

Ordinary  shares,  par  ASO.SO 
OPSM  PROTECTOR  UMTTED 

Ordinary  slinrHs,  par  ASO.SO 
ORBITAL  ENGINE  CORPORATION 
UMTTED 

Ordinary  shares,  par  ASO.SO 
PAanC  DUNLOP  LIMTTED 

Ordinary  shares,  par  ASO.SO 
PASMINCO  LIMTTED 

Ordinary  shares,  par  ASl.OO      

PIONEER  INTERNATIONAL  UMTTED 

Ordinary  shares,  par  ASO.SO 
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PLUTONIC  RESOURCES  UMTTED 

Ordinaiy  ghareg.  par  AM.50 
POSGOLD  UMTTED 

Oniinaiy  (hares,  par  ASO.IO 

PUBLISHING  AND  BROADCASTING 
UMTTED 

Prefetred,  par  ASl.OO  

PUBLISHING  AND  BROADCASTING 
UMTCED 

Ordinary  shares,  par  ASl.OO 

C^E  INSURANCX  GROUP  UMTTED 

Ordinary  sliares,  parAtl.OO 
QCT  RESOURCES  UMTTED 

Ordinary  sliares,  par  AJ0.50 
RGC  UMTTED 

Ordinary  shares,  par  AM.SO 

ROTHMANS  HOLDINGS  UMTTED 

Ordinary  shares,  par  A50.50 
SANTOS  UMTTED 

Ordinary  shares,  par  AJ0.2S 
SCHRODERS  PROPERTY  FUND 

Units,  par  ASl.OO       

SEVEN  NETWORK  UMTTED 

Ordinary  shares,  par  ASO.SO 
SIMSMETAL  UMTTED 

Ordinary  shares,  par  AS0.50 
SONS  OF  GWAUA  UMTTED 

Ordinary  shales,  par  A$0.2S 

SOUTHCORP  HOLDINGS  UMTTED 

Ordinary  shares,  per  A$0.50 
ST.  GEORGE  BANK  UMTTED 

Ordinary  shares,  par  ASl.OO 
STOCKLAND  TRUST  GROUP 

Ordinary  sliares,  par  ASl.lO 
TNTT  LIMITED 

Ordinary  shares,  par  ASO.SO 
WESFARMERS  UMTTED 

Ordinary  shares,  par  AS0.50 

WESTFELD  HOLDINGS  UMTTED 

Ordinary  shares,  par  ASl.OO 
WESTFELD  TRUST 

Units,  par  ASl.OO 
WEST? AC  BANKING  CORPORATION 

Ordinary  shares,  par  ASl.OO 
WMCLTD 

Ordinary  shares,  par  AS0.50 

WOODSIDE  PETROLEUM  UMTTED 

Ordinary  shares,  par  AS0.50 
WOOL  WORTHS  UMTTED 

Ordinary  shares,  par  AS0.25 

AUSTRIA 

AUSTRIAN  AIRLINES 
Bearer  shares,  par  1000  Austrian 
schillings 
BANK  AUSTRIA  AG 
Preferred  shares,  par  100  Austrian 
schillings 
BANK  AUSTRIA  AG 
Ordinary  shares,  par  l(N)  Austrian 
schillings 
BANK  AUSTRIA  AG 
Ordinary  Participating  Certificates, 
par  100  Austrian  S 
BBAG  OESTERREICHISCHE  BRAU 
BETHUGUNGS 
Ordinary  shares,  par  100  Au^an 
schillings 
BEST  WATER  TECHNOLOGY 


Ordinary  shares,  per  100  Austrian 


BCffiHLER  UDCXEHOLM  AC 
Ordinary  shares,  par  100  Austrian 
schillings 
brau-uni6n  GOESS-REININGH.- 

OEST.  BRAU  AG 
Ordinary  shares,  par  100  Austrian 
schillings 
GREfflTANffr ALT-BANKVEREIN  AG 
Ordinary  shares,  par  1000  Austrian 
schillings 
CREDTTANSTALT-BANKVEREIN  AG 
Piefeiied  shares,  par  100  Austrian 
schillings 
CREDTTANSTALT-BANKVEREIN  AG 
Participation  Certificates,  par  500 
Austrian  schillings 
ENERGIE-VERSORGUNG 

NIEDEROESTERREICH  AG 
Ordinary  shaies,  par  100  Austrian 
schillings 
LENZINGAG 
Ordinary  shares,  par  100  Austrian 
schillings 
LEYKAM-MUERTZTALER  PAPIER  & 
ZELLSTOFFAG 
Ordinary  shares,  par  100  Austrian 
schillings 
MAYR-MELNHOF  KARTON  AG 
Ordinary  shares,  par  100  Austrian 
schillings 
CKSTERREICHISCHE 

ELEKTRIZTTAETSWIRTSCH. 
Class  A,  par  100  Austrian  schillings 
CftlVAG 
Ordinary  shaies,  par  100  Austrian 
schillings 
PERLMOOSER  ZEMENTWERKE  AG 
Ordinary  shares,  par  100  Austrian 
schillings 
RADEX-HERAKUTH 

INDUSTRIEBCTEIUGUNGS  AG 
Ordinary  shares,  par  100  Austrian 
schillings 
STEYR-DAIMLER-PUCH  AG 
Ordinary  shares,  par  1(XI  Austrian 
schillings 
UNIVERSALE-BAU  AG 
Ordinaiy  shares,  par  100  Austrian 
schillings 
VA-TECHNOLOGIE  AG 
Ordinary  Bearer  shares,  par  100 
Austrian  schillings 
VOEST-ALPiflNE  STAHL'S 
STRAHAMMER 
Ordinary  shares,  par  100  Austrian 
schillings 
WIENERBERGER 

BAUSTOFFINDUSTRIE  AG 
Ordinary  shares,  par  100  Austrian 
schillings 

BELGIUM 

ALMANIJ-KREDIETBANK  GROUP 
No  par  participating  certificates 

ALMANIJ-KREDIETBANK  GROUP 
WPR  Shares 

ARBEI>-ACIER  REUNIE  DE  BURBACH- 
mCH-DUDEL 


No  par  participating  certificates 
BANQUE  BRUXELLES  LAMBERT 

Ordinary  shares,  no  par 
BBL  (BANQUE  BRUX  LAMBJ 

Ordinary  shares,  no  par 
BEKAERTNV 

No  par  participating  certificates 
C  BELGE  DTARTI PARIBAS— VPR 
(COBEPA) 

Ordinary  shares,  no  par 
OMENTERIES  CBR 

CEMENTBEDRIJVEN  SA 

No  par  parts  sodales 
COMPAGNIE  BENELUX  PARIBAS  SA 

No  par  participating  certificates 
ELECTRABELSA 

No  par  participating  certificates 
ELECTRAFINA 

Ordinary  sliares,  no  par 
ETABLIS.  IKLHAIZE  FRERES  ft  CIE  L£ 
UON 

No  par  participating  certificates 
FORTISAG 

Ordinary  shares,  no  par 
GENERALE  DE  BANQUE  SA 

No  par  actions  ordinaires 
GEVAERT-PHOTO  PRODUTTS  SA 

No  par  capital  actions  ordinaires 
GIBSA 

No  par  participating  certficates 
GROUPE  BRUXELLES  LAMBERT  SA 

No  par  participating  certficates 
KKEDIETBANK  NV 

Ordinary  shares,  no  par 
KKEDIETBANK  NV 

WPR  Shares 
PETROFINA  SA 

Ordinary  shares,  no  par 
POWERFINSA 

No  par  participatfng  certificates  • 
ROY  ALE  BELGE  SA 

No  par  participating  certificates 
SOOETE  GENERALE  DE  BELGIQUE  SA 

No  par  participating  certificatea 
SOLVAY  SA 

Ordinary  shaies,  no  par 
TRACTEBEL  SA 

Ordinary  shares,  no  par 
UCBSA 

No  par  ordinary  capital 
UCBSA 

No  par  capital 

n. 

ARACRUZ  CELULOSE  S.A. 

No  par  non-voting.  Class  B  Preferred 
BANCO  BRADESCO  S.A. 

No  par  non-voting,  preferred 
BANCO  DO  BRASIL  S.A. 

No  par  non-voting,  preferred 
.  BANCO  TTAU  S.A. 

No  par  non-voting,  preferred 
BRASMOTOR  S.A. 

No  par  preferred 
CENTRAiS  ELECTRICAS  BRASILEIRAS 
(ELETROBRAS) 

No  par  class  B  non-voting,  preferred 
CESP— COMPANHL\  ENERGETICA  DE 
SAO  PAULO 
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No  par  non-voting,  convertible 
preferred 
COMPANHIA  CERVEJARIA  BRAHNA 

No  par  non-voting,  preferred 
COMPANHIA  ENERGETICA  DE  MINAS 
GERAIS  (CEMIG) 
Preferred,  par  .00364  Brazilian  real 
COMPANHIA  SnJERURGICA  BELGO 
MINEIR 
No  par  non-voting,  preferred 
COMPANHIA  SIDERURGICA  BELGO 
MINEIR 
No  par  common 
COMPANHIA  SIDERURGICA 
TUBARAO 
No  par  non-voting.  Preferred  B  Shares 
COMPANHIA  SUZANO  DE  PAPEL 
CELULOSE  PN 
No  par  non-voting,  preferred 
COMPANHL\  VIDRARIA  SANTA 
MARINA  ON 
No  par  common 
DURATEX  S  A. 
Share  Capital,  par  .00105  Brazilian 
real 
IND.  KLABIN  PAPEL  E  CELULOSE 

No  par  non-voting,  preferred 
INVESTIMENTOS  TTAU  S.A. 

No  par  non-voting,  preferred 
LOJAS  AMERICANAS  S.A. 

No  par  common 
LOJAS  AMERICANAS  S.A. 

No  par  non-voting,  preferred 
PETROBRAS  DISTRIBUIDORA  S.A. 

Ordinary  shares,  no  par 
PETROBRAS  D1STIUBUIIX3RA  S.A. 

No  par  non-voting,  preferred 
TELECOMUNICj\COES  BRASILEIRAS 
S.A.  (TELEGRAS) 
No  par  non-voting,  preferred 
TELECOMUNICACOES  BRASILEIRAS 
S.A.  (TELEGRAS) 
No  par  common 
TELE«X)MUNICACOES  DE  SAO 
PAULO  S.A.  (TELSP) 
No  par  non-voting,  preferred 
USINAS  SIDERUGICAS  DE  MINAS 
GERAIS  S.A.  (USIMINAS) 
No  par  non-voting,  preferred 
VALE  RIO  DOCE  NAVEGACAO 

No  par  preferred 

VALE  RIO  DOCE  NAVEGACAO 

(DOCENAVE) 

No  par  common 

WHTTE  MARTINS  S.A. 

No  par  common 

CANADA 

ABTTIBI-PRICE  INC. 

No  par  common 
AFMS  VIRIDIAN  INC. 

No  par  common  

AGNICO-EAGLE  MINES  UMTTED 

No  par  common 
AIR  CANADA 

No  par  .common 
ALBERTA  ENERGY  COMPANY  LTD. 

No  par  common  

ALCAN  ALUMINIUM  UMTTED 


No  par  common 
ANDERSON  EXPLORATION  LTD. 

No  par  common 
AVENDORINC 

No  par  common 
BANK  OF  MONTREAL 

No  par  common 
BANK  OF  NOVA  SCOTIA.  THE 

No  par  common 
BARRICK  GOLD  CORPORATION 

No  par  common 
BCTELECXJMINC. 

No  par  common 
BCE  INC. 

No  par  common 
BCE  MOBILE  C0MMUNIC:AT!0NS  INC. 

No  par  common 

biochem  pharma  inc. 

No  par  common 
BOMBARDIER  INC. 

No  par  Class  B  common 
BRASCAN  UMTTED 

No  par  Class  A  common 
BRE-X  MINERALS  LTD.  * 

No  par  common 
BRUNCOR  INC 

No  par  common 
CAEINC. 

No  par  common 
CAMBRIDGE  SHOPPING  CENTRES 
UMTTED 

No  par  common 
CAMECO  CORPORATION 

No  par  common 
CANADIAN  IMPERIAL  BANK  OF 
COMMERCE 

No  par  common 
CANADL\N  MARCONI  COMPANY 

No  par  common 
CANADIAN  NATIONAL  RAILWAY 

No  par  common 
CANADL\N  NATURAL  RESOURCES 
LTD. 

No  par  common 
CANADIAN  OCCIDENTAL 
PETROLEUM  LTD. 

No  par  common 
CANADL\N  PACIFIC  UMTTED 

Ordinary  shares,  no  par 
CANADL\N  TIRE  CORPORATION 
UMTTED 

No  par  Class  A  common 
CANADL\N  UnUnES  LTD. 

No  par  Class  A  common 
CANFOR  CORPORATION 

No  par  common 
COCA-COLA  BEVERAGES  LTD. 

No  par  common 
COGNOS  INC. 

No  par  common 
COMBJCO  LTD, 

No  par  common 
DIAMOND  FIELDS  RESOURCES  INC. 

No  par  common 
DOFASCO  INC. 

No  par  common 
DOMINION  TEXTILE  INC 

No  par  common 
DOMTARINC 


No  par  common 
DONOHUE  INC. 
No  par  class  A  Suhordinate-voting 
common 
DUNDEE  BANCORP  INC 
No  par  class  A  Subordinate-voting 
common 
ECHO  BAY  MINES  LTD. 

No  par  common  

EDPER  GROUP  UMTTED 
No  par  Class  A  common 
EXTENDICARE  INC. 
No  par  Class  A  Subordinate-voting 
common 
FAIRFAX  FINANCIAL  HOLDINGS  LTD. 

No  par  multiple-voting 
FALCONBRIDGE  UMTTED 

No  par  common 
FLETOffiR  CHALLENGE  CANADA 
LTD. 
No  par  Class  A  common 
POUR  SEASONS  HOTELS  LTD.    . 

No  par  Subordinate  Voting 
FRANCO-NEVADA  MINING  CORP. 
LTD. 
No  par  common 
GENDISINC 

No  par  Class  A  Common 
CENTRA  INC. 

No  par  common  

GULF  CANADA  RESOURCES  UMTTED 

Ordinary  shares,  no  par 
HEES  INTERNATIONAL  BANCORP 
INC. 
No  par  common 
HEMLO  GOLD  MINES  INC 

No  par  common 

HOLUNGER  INC. 

No  par  common 

HORSHAM  CORP. 

No  par  Subordinate-voting 
B4ASCO  UMTTED 
No  par  common 
IMPEIUAL  OIL  UMTTED 

No  par  common 
INCOLIMTTED 

No  par  common 
INVESTORS  GROUP  INC. 

No  par  common 
IPL  ENERGY  INC 
No  par  common 
JANNOCK  UMTTED 

No  par  common 
KINROSS  GOLD  CORP. 

No  par  common 
LAIDLAW  INC. 

No  par  Class  B  common 
LOBLAW  COMPANIES 

No  par  common 
LOEWEN  GROUP  INC.  THE 

No  par  Lomnion 
LONDON  INSURANCE  GROUP  INC. 

No  par  common  

MACMILLAN  BLOEDEL  UMTTED 

-    No  par  common 

MAGNA  INTERNATIONAL  INC. 

No  par  Subordinate-voting  Class  A 
MARTTIME  TELEGRAPH  & 
TELEPHONE  CO.,  LTD. 
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No  par  common 
METHANEX  CORP. 

No  par  common 
MITEL  CDRPORATION 

No  par  common 
MOLSON  COMPANIES  UMTTED  (THE) 

No  par  Class  A  common 
MOORE  CORPORATION  UMTTED 

No  par  common 
NATIONAL  BANK  OF  CANADA 

No  par  common 
NATIONAL  TRUSTCO  INC 

No  par  common 
NEWBRIDGE  NETWORKS  CORP. 

No  par  common 
NORANDA  FOREST  INC 

No  par  conmion 
NORANDA  INC. 

No  par  common 
NORCEN  ENERGY  RESOURCES 
LIMITED 
No  par  Subordinate-voting 
NORTHERN  TELECOM  LIMITED 

No  par  common 
NOVA  CORPORATION 

No  par  common 
OSHAWA  GROUP  LIMITED.  THE 

No  par  Class  A  Common 
PCTRO-CANADA 
No  par  common 
PLACER  DOME,  INC 

No  par  common 
POCO  PETROLEUMS  LTD. 

No  par  common 
POTAS  CORPORATION  OF 
SASKATCHEWAN  INC. 
No  par  common 
POWER  CORPORATION  OF  CANADA 

No  par  common 
POWER  FINANCLU,  CORPORATION 

No  par  common 
PROVIGO  INC. 

Sl.OO  par  common 
RANGER  on,  LIMITED 

No  par  common 
RENAISSANCE  ENERGY  LTD. 

No  par  common 
RK)  ALGOM  UMTTED 

No  par  common 
RCX^ERS  COMMUNICATI(»IS  INC. 

No  par  Class  B  common 
ROYAL  BANK  OF  CANADA 

No  par  common 
RUSSEL  METALS  INC. 

No  par  Class  A  common 
SCOTTS  HOSPTTAUTY  INC 

No  par  common  subordinate-volinu 
SEAGRAM  COMPANY  LTD.,  THE 

No  par  (xjmmon 
SEARS  CANADA  INC. 

No  par  (»mmon 
SHELL  CANADA  LTD. 

No  par  Class  A  common 
SOUTHAMINC. 

No  par  common 
SPAR  AEROSPACE  UMTTED 

No  par  common 
ST.  LAWRENCE  CEMENT  INC 
No  par  Class  A  common 


STELCOWC. 

No  par  Clan  A  convertible  common 
STONE-CONSOUDATED  CORP. 

No  par  common 
SUNCOR  INC. 

No  par  common 
TAUSMAN  ENERGY  INC 

No  par  common 
TECK  CORPORATION 

No  par  Class  B  common 
TELUS  CORP. 

No  par  common 
THOMSON  CORPORATION 

No  par  common 
TORONTO  DOMINION  BANK.  THE 

No  par  common 
TORONTO  SUN  PUBLISHING 
CORPORATION 

No  par  common 
TOTAL  PETROLEUM  (NORTH 
AMERICA)  LTD. 

No  par  common 
TRANS(JiTA  CORPORATION 

No  par  common 
TRANSCANADA  PIPELINES  UMTTED 

No  par  common 
TRILON  FINANCIAL  CORPORATION 

No  par  Class  A  common 
TRIMAC  UMTTED 

No  par  common 
TVX  GOLD  INC 

No  par  common 
UNTTED  DOMINION  INDUSTRIES  LTD. 

No  par  common 
WESTCOAST  ENERGY  INC 

No  par  common 
WESTON  (GEORGE)  UMTTED 

No  par  common 

DENMAKK 

A/S  DET  OSTASIATISKE  KOMPAGNI 

Share  Capital,  par  100  Danish  krone 
A/S  TR  WESSEL  &  VETT,  MAGASIN 
DUNORD 

C  Shares,  par  100  Danish  krone 
AARHUS  OUEFABRDC  A/S 

A  Shares,  par  100  Danish  krone 
BIKUBEN  GIROBANK  /V/S 

Registered  shares  par  100  Danish 
krone 
CARLSBERG  A/S 

B  shares,  par  20  Danish  krone 
CARLSBERG  A/S 

A  Shares  par  20  Danish  krone 
CHRISTL\N  HANSEN  HOLDING  /V/S 

B  shares,  par  20  Danish  krone 
COLOPLAST  A/S 

B  shares,  par  20  Danish  krone 
DAMPSKIBSSELSKABET  AF  1912  /V/S 

B  shnres.  pnr  IHOO  Ekinish  krone 
DAMPSKIBSSELSKABET  SVENDBORG 
A/S 

B  shares,  par  1000  Danish  krone 
DANISCO  A/S 

Share  Capital,  par  20  Danish  krone 
DEN  DANSKE  BANK  A/S 

Share  Capital,  par  100  Danish  krone 
FLS  INDUSTRIES  A/S 

B  shares,  par  100  Danish  krone 


ON  STORE  NORD  A/S  (GN  GREAT 
NORDIC  LTD.) 

Share  Capital,  par  Danish  krone 
ICOPAL  A/S 

Share  Capital,  par  100  Danish  krone 
ISS-INTERNATIONAL  SERVICE 
SYSTEM  A/S 

B  shares,  par  20  Danish  krone 
J.  LAURTTZEN  HOLDING  A/S 

B  shares,  par  20  Danish  krone 
JYSKE  BANK  A/S 

Registered  shares  par  100  Danish 
krone 
KOBENHAVNS  LUFTHAVNE  /V/S 

B  shares,  par  100  Danish  krone 
NKT  HOLDING  A/S 

Share  Capital,  par  100  Danish  krone 
NOVO  NORDISK  A/S 

B  shares,  par  20  Danish  krone 
RADIOMETER  A/S 

B  shares,  par  20  Danish  krone 
SAS  DANMARK  A/S 

Free  Shares,  par  10  Danish  krone 
SOPHUS  BERENDSEN  A/S 

B  shares,  par  20  Danish  krone 
SOPHUS  BERENDSEN  A/S 

A  Shares,  par  20  Danish  krone 
SUPERFOS  A/S 

Share  Capital,  par  100  Danish  krone 
TELE  DANMARK  A/S 

B  shares,  par  10  Danish  krone 
TOPDANMARK  A/S 

Registered  shares  par  100  Danish 
krone 
UNIDANMARKA/S 

Registered  A  shares  par  100  Danish 
krone 

FINLAND 

CULTOROY 

Series  2.  par  12  Finnish  markka 
CULTOROY 

Series  1.  par  12  Finnish  markka 
ENSOOY 

Registered  Shares  par  10  Finnish 
markka 
HUHTAMAKI OY 

I  Shares,  par  20  Finnish  markka 
HUHTAMAKI  OY 

K  Shares,  par  20  Finnish  markka 
KESKOOY 

Ordinary  Convertible  par  10  Finnish 
markka 
KONEOY 

B  Shares,  par  50  Finnish  markka 
MERITA  LTD 

A  Shares,  par  5  Finnish  markka 
MERITA  LTD 

B  Shares,  par  5  Finnish  markka 
METRAOY 

B  Shores,  par  20  Finnish  mnrkka 
METRAOY 

A  Shares,  par  20  Finnish  markka 
METSA-SERLA  OY 

B  Ordinary  Shares,  par  10  Finnish 
markka 
MJETSA-SERLA  OY 

A  Ordinary  Shares,  par  10  Finnish 
markka 
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OUTOKUMPUOY 

A  Ordinary  Shares,  par  10  Finnish 
markka 
OY  NOMA  AB 

K  Shares,  par  5  Finnish  markka 
OY  NOKIA  AB 

Prefenerd  A  Shares,  par  5  Finnish 
markka 
OY  STOCKMANN  AB 

A  Ordinary  Shares,  par  20  Finnish 
markka 
POHJOLA  OY 

A  Shares,  par  5  Finnish  markka 
POHJOLA  OY 

B  Shares,  par  5  Finnish  markka 
RAUMAOY 

A  Shares,  par  10  Finnish  markka 
RAUTARUUKKI  OY 

K  Series,  par  10  Finnish  markka 
REPOLAOY 

Ordinary  shares,  par  10  Finnish 
markka 
VALMET  OY  CORP 

Share  Capital  par  10  Finnish  maiUa 

FRANCE 

ACCORSA 
Ordinary  shares,  par  100  French 
francs 
/VLCATEL  ALSTHOM  OE  GENERALE 
DTLEC  SA 
Ordinary  shares,  par  40  French  francs 
ASSURANCES  GENERALES  DE 
FRANCE  SA 
Ordinary  Bearer  shares,  par  30  French 
bancs 
AXASA 

Ordinary  shares,  par  60  French  bancs 
B/VNQUE  NATIONALE  DE  P/VRIS  SA 

Ordinary  shares,  par  25  French  francs 
BERTRAND  FAURE  SA 

Ordinary  shares,  par  5  French  francs 
BONGRAIN  SA 

Ordinary  shares,  par  50  French  francs 
BOUYGUES  SA 

Ordinary  shares,  par  50  French  francs 
C.P.R.  CIE  P/VRISIENNE  DE 
REESCOMPTE 
Ordinary  shares,  par  50  French  francs 
CANAL  PLUS 

Ordinary  shares,  par  20  French  francs 
CARREFOUR  SA 
Ordinary  shares,  par  100  French 
francs 
CASINO  GUICHARD  PERRACHON  SA 
Ordinary  shares,  par  10  French  francs 
CASINO  GUICHARD  PERRACHON  SA 
PKority  shares  par  10  French  francs 
CASTOR/VMA  DUBOIS 

INVESTISSEMENTS  SCA 
Ordinary  shares,  par  25  Freni;h  francs 
CGIP-CIE  GENERALE  D'INDUSTRIE  ET 
DEPART 
Ordinary  shares,  par  100  French 
bancs 
CGS  (FRANCE) 

Ordinary  shares,  par  40  French  francs 
CHRISTIAN  DIOR  SA 
Ordinary  shares,  par  52  French  francs 


□E  GENERALE  DES 

ET/VBUSSEMENTS  MICHEUN 
B  Ordinary  Registered  shares,  par  12 
French  francs 
CLUB  MEDTTERRANBE  SA 

Ordinary  shares,  par  25  French  francs 
COMPACNIE  BANCAIRE  SA 
Ordinary  shares,  par  100  French 
francs 
COMPAGNIE  DE  SAINT-GOBAIN  SA 
Ordinary  shares,  par  100  French 
francs 
COMPAGNIE  DE  SUEZ  SA 

Ordinary  shares,  par  75  French  francs 
COMPAGNIE  FINAN(3ERE  DE 
PARIBAS 
A  Ordinary  shares,  par  SO  French 
francs 
COMPAGNIE  GENERALE  DE 
GEOPHYSIQUE  SA 
Ordinary  shares,  par  10  French  francs 
COMPAGNIE  GENERALE  DES  EAUX 
SA 
Ordinary  shares,  par  100  French 
francs 
COMPAGNIE  UAP  SA 

Ordinary  shares,  par  10  French  francs 
COMPTOIRS  MODERNES  SA 
Ordinary  shares,  par  100  French 
francs 
CREDTT  COMMERCIAL  DE  FRANCE  SA 
Ordinary  shares,  par  25  French  francs 
CREDTT  FONCIER  DE  FR/VNCE  SA 
Ordinary  shares,  par  100  French 

CREDTT  LOCAL  DE  FRANCE  SA 

Ordinary  shares,  par  100  French 
francs 
CREDTT  NATIONAL  SA 

Ordinary  shares,  par  100  French 
francs 
DAMART  SA 

Ordinary  shares,  par  50  French  bancs 
DMC-DOLLFUS-MIEG  &  CIE  SA 

Ordinary  shares,  par  75  French  francs 
DOCKS  DE  FRANCE  SA 

Ordinary  shares,  par  10  French  francs 
ECCOSA 

Ordinary  shares,  par  25  French  francs 
ELF  AQUITAINE  SA 

Ordinary  shares,  par  50  French  francs 
ERIDANIA  BEGHIN-SAY  SA 

Ordinary  shares,  par  65  French  francs 
ESSILOR  INTERNATIONAL  SA 

Ordinary  shares,  par  20  French  francs 
EURAFRANCE  SA 

Ordinary  shares,  par  200  French 
francs 
EURO  DISNEY  SCA 

Ordinary  shares,  par  5  Frendi  franis 
EUROTUNNEL  ESA  EPLC 

Ordinary  shares,  no  par 
FINANCERE INDUSTRIELLE  GAZ  ET 
EAUXSA 

Ordinary  shares,  par  50  French  francs 
FINEXTEL  SA 

Ordinary  shares,  par  100  French 
bancs 
FROMAGERIES  BEL  SA 


Ordinary  shares,  par  50  French  bancs 
GROUPE  DANONE  SA 

Ordinary  shares,  par  10  French  bancs 
GROUPE  SEB  SA 

Ordinary  shares,  par  20  French  francs 
GTM-ENTREPOSE  SA 

Ordinary  shares,  par  SO  French  francs 
HAVAS  /VDVERTISING  SA 

Ordinary  shares,  par  50  French  bancs 
HAVAS  SA 

Ordinary  shares,  par  15  French  francs 
IMETALSA 

Ordinary  shares,  par  SO  French  francs 
L'AIR  UQUIDE  SA 

Ordinary  shares,  par  70  French  francs 
L'OREALSA 

Ordinary  shares,  par  10  French  bancs 
LABINALSA 
Ordinary  shares,  par  100  French 
bancs 
LAFARGESA 

Ordinary  shares,  par  25  French  francs 
LAGARDERE  GROUPE  SCA 
Registered  shares,  par  40  French 
francs 
LEGRANDSA 

Ordinary  shares,  par  10  French  francs 
LEGRIS  INDUSTRIES  SA 

Ordinary  shares,  par  20  French  francs 
LVMH  MOET-HENNESSY  LOUIS 
VUTTTONSA 
Ordinary  shares,  par  10  French  francs 
LYONN/USE  DES  EAUX  SA 

Ordinary  shares,  par  60  French  francs 
MOULINEX  SA 

Ordinary  shares,  par  10  French  bancs 
NORD  EST  SA 

Ordinary  shares,  par  50  French  francs 
PECHINEY 

A  Common,  par  100  French  bancs 
PERNOD  RICARD  SA 

Ordinary  shares,  par  20  French  francs 
PEUGEOT  SA 

Ordinary  shares,  par  35  French  francs 
PINAULT-PRINTEMPS  REDOUTE  SA 
Ordinary  shares,  par  100  French 
francs 
POUETSA 

Ordinary  shares,  par  50  French  francs 
PROMODES  SA 

Oi<dinary  shares,  par  20  French  francs 
RENAULT  SA  (REGIE  NATIONALE 
DES  USINES) 
Ordinary  shares,  par  25  French  francs 
RHONE-POULENC  SA 
A  Ordinary  shares,  par  25  French 
francs 
ROUSSEL  UCLAF  SA 

Ordinary  shares,  par  20  French  fronias 
SAGEM  SA 

Ordinary  shares,  par  SO  French  bams 
SAINT  LOUIS  SA 
Ordinary  shares,  par  100  French 
francs 
SALOMON  SA 

Ordinary  shares,  par  25  French  francs 
SANOnSA 

Ordinary  shares,  par  25  French  francs 
SCHNEIDER  SA 
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Ordinary  sliares,  par  50  French  francs 
SEFIMEG-StE  FRAN  INVEST  IMMOB 
ETDEGEST 
Registered  shares,  par  100  value 
French  francs 
SIDELSA 

Ordinary  shares,  par  60  French  francs 
SnjC-STE  IMMOB  LOC  POUR 
L'INDUS  a  COMM 
Ordinary  shares,  par  100 1'tench 
francs 
SIMCOSA 
Rcnistered  shares,  par  lOO  French 
francs 
SOdFTEBICSA 

Ordinary  shares,  par  SO  French  francs 
SOOETE  DES  IMMEUBLES  DE 
FRANCE  SA 
Ordiimry  shares,  par  50  I^rencfa  francs 
SOOETE  FINANOERE  INTERBAIL  SA 
Ordinary  stiaies,  par  100  French 
francs 
SOOETE  FOhKXERE  LYONNAISE  SA 

Ordinary  shares,  par  50  French  francs 
SOOETE  GENERALE  DE  FRANCE  SA 

Ordiiuuy  shares,  par  30  French  francs 
SOMMER-ALUBERT  SA 

Ordinary  shares,  par  SO  French  francs 
SYNTHELABOSA 

Oriinary  shares,  par  10  French  francs 
TAITTINGERSA 
Ordinary  shares,  par  150  Ftencfa 
francs 
THOMSON-CSF  SA 

Ordinary  shares,  par  20  French  francs 
TOTAL SA 
B  Ordinary  shares,  par  50  French 
francs 
UIF-UNK)N  IMMOBOJERE  DG 
FRANCE  SA 
Ordinary  siiaies,  per  100  FreiMdi 
francs 
UNIBAILSA 
Rcnistered  shares,  par  100  French 
francs 
UNION  FRANCAISE  DE  BANQUES 
IXICABAILSA 
Ordinary  shares,  par  100  French 
francs 
USINOR  SACILOR 

Common  siiares  par  40  French  frencs 
VALEOSA 

Ordinary  shares,  par  20  French  francs 
VALLOUREC  SA 
Ordinary  shares,  par  100  French 
francs 
WORMS  ET  COMPAGNIE  SCA 
Registered  shares,  par  12  French 

GERMANY 

AACHENER  UND  MUENCHENER 
BETEIUGUNGS-AG 
Ret^stered  shares,  par  DM  50 
AACHENER  UND  MUENCHENER 
BETEIUGUNGS-AG 
Bearer  shares  par  DM  50 
■ADIDAS  AG 

Bearer  shares  par  DM  50 


AGIV  AG  FUER  INDUSTRIE  UND 
VERKEHRSWESEN 
Common  shares  par  DM  S 
ALLIANZ  AG  HOLDING 

Registered  shares  par  DM  50 
ALTANA  INDUSTRIE-AKTIEN  UND 
ANLAGENAC 
Bearer  shares  par  DM  50 
ASKO  DEUTSCHE  KAUFHAUS  AG 

Bearer  shares  par  DM  SO 
AXEL  SPRINGER  VERLAG  AG 

Bearer  shares  par  DM  SO 
BASF  AG 

Beerer  shares,  per  DM  50 
BAYER  AG 

Bearer  shares,  par  DM  5 
BAYERISCHE  HYPOTHEKEN-UND 
WECHSEI^BANK 
Bearer  shares,  par  DM  5 
BAYERISCHE  MOTOREN  WERKE  AG 

Beerer  shares,  par  DM  50 
BAYERISCHE  MOTOREN  WERKE  AG 

Non-Voting  Preferred,  par  DM  50 
BAYERISCHE  VEREINSBANK  AG 

Beater  shares,  per  DM  5 
BEIERSDORFAG 

Series  A,  B,  C,  par  DM  50 
BERLINER  KRAFT-UND  UCHT 
(BEWAG)-AG 
Series  A,  par  DM  50 
BHF  BANK  AG 

Bearer  shares,  par  DM  5 
BILFINGER  +  BERGER  BAU-AG 

Bearer  shares,  par  DM  SO 
OCAG  COLONIA  KONZERN  AG 

Registered  shares  par  DM  50 
COMMERZBANK  AG 

Registered  shares  par  DM  50 
CONTINENTAL  AG 

Bearer  shares,  par  DM  5 
DAIMLER-BENZ  AG 

Bearer  shares,  par  DM  50 
DEGUSSA  AG 

Bearer  shares,  par  DM  50 
DEUTSCHE  BABCOCK  AG 
Bearer  shares,  par  DM  50 
DEUTSCHE  BANK  AG 

Bearer  shares,  par  DM  5 
DEUTSCHE  LUFTHANSA  AG 

Bearer  shares,  par  DM  50 
DOUGLAS  HOLDING  AG 
Bearer  shares,  par  DM  5 
DRESDNER  BANK  AG 

Bearer  shares,  par  DM  S 
GEHEAG 

Bearer  stiares.  par  DM  50 
HEIDELBERGER  ZEMENT  AG 

Bearer  shares,  par  DM  .50 
HENKEL  KGAA 

Non-voling  Preferred,  par  DM  .50 
HOCHTIEF  AG  VORM.  GEBR. 
HELFMANN 
Bearer  shares,  par  DM  50 
HOECHST  AKTIENGESELLSCHAFT 

Beater  shares,  par  DM  5 
KARSTADT  AG 

Bearer  shares,  par  DM  SO 
KAUFHOF  HOLDING  AG 
Bearer  shares,  par  DM  50 


KAUFHOF  HOLDING  AG 

Non-Voting  Preferred,  par  DM  50 
UNDEAG 

Beater  shares,  par  DM  50 
MAN  AC 

Bearer  shares,  par  DM  50 
MAN  AG 

Non- Voting  preferred,  par  VM  SO 
MANNESMANN  AG 

Bearer  shares,  par  DM  50 
METALLGESELLSCHAFT  AG 

Bearer  shares,  par  DM  5 
MUENCHENER 

RUECKV^SICHERUNGS-(XS.  AG 
Bearer  shares,  par  DM  50 
MUENCHENER 

RUECKVERSICHERUNGS-GES.  AG 
Registered  Shaies,  par  100 
PHIUPP  HOLZMANN  AG 
Beerer  shares,  par  DM  SO 
PREUSSAG  AG 

Bearer  shares,  par  DM  50 
PWA  PAPIERWERKE  WALDHOF- 
ASCHAFFENBURG  AG 
Bearer  shales,  par  DM  50 
RHEINELEKTRA  AG 

Beater  shares,  par  DM  50 
RWE  AKTIENGESELLSCHAFT 

Bearer  shares,  par  DM  5 
RWE  AKTIENGESELLSCHAFT 

Non- Voting  Preferred,  par  DM  5 
SAP  AG 

Non-Voting  Preferred,  par  TXA  5 
SCHERINGAG 

Bearer  shares,  par  DM  5 
SIEMENS  AG 

Bearer  shares,  par  DM  5 
THYSSEN  AG  VORM.  AUGUST 
THYSSEN-HUETTE 
Bearer  shares,  par  DM  50 
VESA  AG 

Bearer  shares,  par  DM  5 
VEWAG 

Bearer  shares,  par  DM  SO 
VL\GAG 

Beater  shares,  par  DM  50 
VICTORL\  HOLDING  AG 

Registered  Shares,  par  DM  SO 
VOLKSWAGEN  AG 

Beater  shares,  par  DM  SO 
VOLKSWAGEN  AG 
Non-Voting  Preferred,  par  DM  50 

HONG  KONG 

AMOY  PROPERTIES  LIMITED  ' 

HKjl.OO  par  ordinary  shares 
BANK  OF  EAST  ASIA,  LIMITED 

HKS2.50  par  ordinary  shares 
CATHAY  PACIFIC  AIRWAYS  LIMITED 

HK$().2()  par  ordinary  shares 
CDL  HOTELS  INTERNATIONAL  LTD 

HKSl.OO  par  ordinary  shares 
CHEN  HSONG  HOLDINGS  LTD 

HKSO.IO  par  ordinary  shares 
CHEUNG  KONG  (HOLDINGS)  LIMITED 

HKSO.SO  par  ordinary  siiares 
CHINA  UGHT  It  POWER  COMPANY. 
LIMITED 

HKSS.OO  par  ordinary  shares 
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CHINA  MOTOR  BUS  CO.,  LTD. 
HKJ2.00  par  ordinary  shares 
CHINESE  ESTATES  HOLDINGS  LTD 

HKSO.IO  par  ordinary  shares 
CmC  PACIFIC  LTD. 

HK$0.4a  par  ordinary  shares 
CROSS-HARBOUR  TUNNEL 
COMPANY.  LTD 
HKSl.OO  par  ordinary  shares 
DAIRY  FARM  INTERNATIONAL 
HOLDINGS  LTD. 
Ordinary  shares,  tHCSl.OO  par 
DAO  HENG  BANK  LTD 
HK51.00  par  ordinary  shares 

DICKSON  CONCEPTS  

(INTERNATIONAL)  LIMITED 
HKSO.IO  par  ordinary  siiares 
FIRST  PACIFIC  HOLDINGS  LTD 

Ordinary  siiares,  $.01  par       

GREAT  EAGLE  HOLDINGS  LIMITED 

HKSO.SO  par  ordinary  shares 
GUOCO  GROUP  LTD 

Ordinary  shares,  $.50  par 
HANG  LUNG  DEVELOPMENT 
COMPANY  LIMITED 
HK$1.00  par  ordinary  shares 
HANG  SENG  BANK  LIMITED 
HK$5.00  par  ordinary  shares 
HARBOUR  CENTRE  DEVELOPMENT 
UMFTED 

HKSO.SO  par  ordinary  shares    

HENDERSON  INVESTMENT  LIMITED 

HK$0.20  par  ordinary  shares 
HENDERSON  LAND  DEVELOPMENT 
CO  LTD 
HKS2.00  par  ordinary  shares 
HONG  KONG  AIRCRAFT 

ENGINEERING  COMPANY 
HKSl.OO  par  ordinary  shares 
HONG  KONG  AND  CHINA  GAS 
COMPANY  LIMITED 
HKSO.ZS  par  ordinary  shares 
HONG  KONG  ELECTRIC  HOLDINGS 
LIMITED 
HKSl.OO  par  ordinary  shares 
HONG  KONG 

TELECOMMUNICATIONS  LTD. 
HKSO.SO  par  ordinary  shares 
HONGKONG  AND  SHANGHAI 
HOTELS,  LIMITED 
HKSO.SO  par  ordinary  shares 
HONGKONG  LAND  HOLDINGS  LTD 

Ordinary  shares.  $0.10  par 

HOPEWELL  HOLDINGS  LIMITED 

HKSO.SO  par  ordinary  shares 
HUTCHISON  WHAMPOA  UMTTED 

HK$0.2S  par  ordinary  shares 
HYSAN  DEVELOPMENT  COMPANY 
LIMITED 
HKSS.OO  par  ordinary  shares 
JARDINE  INTERNATIONAL  MOTOR 
HOLDINGS  LTD 
Ordinary  shares,  $0,025  par 
JARDINE  MATHESON  HOLDINGS 
LIMITED 
Ordinary  shares,  $0.25  par 
lARDINE  STRATEGIC  HOLDINGS 
UMTTED 
Ordinary  shares,  $.05  par 


JOHNSON  ELECTRIC  HOLDINGS 
UMTTED 

HKSO.IO  par  ordinary  shares 
KOWLOON  MOTOR  BUS  COMPANY 
(1933)  LTD 

HKSl.OO  par  ordinary  shaies 
MANDARIN  ORIENTAL 

INTERNATIONAL  UMTTED 

Ordinary  shares.  $.05  par 
MIRAMAR  HOTEL  ft  INVESTMENT 
CO.,  LTD. 

HK$0.70  par  ordinary  shares 
NATIONAL  MUTUAL  ASL\  LTD. 

HKSO.OS  par  ordinary  shares 
NEW  ASL\  REALTY  AND  TRUST  CO. 
LTD. 

HKSl.OO  par  A  Ordinary  shares 
NEW  WORLD  DEVELOPMENT  CO 
UMTTED 

HKSl.OO  par  ordinary  shares 
PEREGRINE  INVESTMENT  HOLDINGS 
LTD. 

Ordinary,  par  HK  $0.60 
REALTY  DEVELOPMENT  CORP. 

HKSl.OO  par  A  Ordinary  shares 
SEMI-TECH  (GLOBAL)  CO.,  LTD. 

HKSl.OO  par  ordinary  shares 
SHANGRI-LA  ASL\  LTD. 

HKSl.OO  par  ordinary  shaies 
SHAW  BROTHERS  (HONG  KONG) 
UMTTED 
■  HKS0.25  par  ordinary'  shares 
SHUN  TAK  HOLDINGS  UMTTED 

HKS0.2S  par  ordinary  shares   

SIME  DARBY  HONG  KONG  LIMTTED 

HKSO.SO  par  ordinary  shares 
SINO  LAND  COMPANY  UMTTED 

HKSl.OO  par  ordinary  shares 
SOUTH  CHINA  MORNING  POST 
(HOLDINGS)  LTD. 

HKSO.IO  par  ordinary  shares 
SUN  HUNG  KAl  ft  CO.  UMTTED 

HKSl  .00  par  ordinary  shares       

SUN  HUNG  KAI  PROPERTIES  UMTTED 

HKSO.SO  par  ordinary  shares 
SWIRE  PACIFIC  LIMTTED 

HKSO.eo  par  A  Ordinary  shares 
SWIRE  PACIFIC  LIMTTED 

HK$0.12  par  B  Ordinary  shares 
TELEVISION  BROADCASTS  UMTTED 

HIC$0.05  par  ordinary  shares 
VARTTRONIX  INTERNATIONAL  LTD. 

HK$0.25  par  ordinary  shares 
WHARF  (HOLDINGS)  UMTTED 

HKSl.OO  par  ordinary  shares 
WHEELOCK  AND  COMPANY  LTD. 

HICSO.SO  par  ordinary  shares 

WING  ON  COMPANY         

INTERNATIONAL  LIMTTED 

HKSO.IO  por  ordinory  shares 
WINSOR  INDU.STRIAL  CORPORATION 
LTD. 

iflCSO.  50  par  ordinary  share? 

INDONESIA 

PT  ASTRA  INTERNATIONAL  INC 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  BANK  DAGANG  NASIONAL 
INDONESL\ 


Share  capital,  par  1000  Indonesian 
rupiah 
PT  BANK  DANAMON 
.  Share  capital,  par  1000  Indonesian 

rupiah 
PT  BANK  INTERNATIONAL 
INDONESIA 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  BANK  TL\RA  ASL\ 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  BIMANTARA  OTRA 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  CIPUTRA  DEVELOPMENT 
Share  capital,  par  lOOO  Indonesian 
rupiah 
PT  OTRA  MARGA  NUSAPHALA 
Share  capital,  par  1000  Indonesian 
rupiah 
PTGAJAHTUNGGAL 

Common  par  1000  Indonesian  rupiah 
PT  GUDANG  GARAM 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  HANDJAJA  MANDALA  SAM 
POERNA 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  INDOMENT  TUNGGAL  PRAKARSA 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  INDONESL\N  SATELUTE 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  INDORAMA  SYNTHETICS 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  JAKARTA  INTERNATIONAL 
HOTEL  ft  DEVELOPMENT 
Share  capital,  par  1000  Indonesian 
rupiah 
PTKALBEFARMA 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  KAWASAN  INDUSTRIAL 
JABABEKA 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  UPPO  BANK 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  UPPO  LAND  DEVELOPMENT 
Share  capital,  par  1000  Indonesian 
rupiah 
PTMAYORAINDAH 

Share  capital,  par  1000  Indonesian 
rupiah 
PT  MODERN  PHOTO  FlU^  COMPANY 
Share  capitol.  par  1000  Indonesian 
rupiah 
PT  PABRIK  KER  TAS  TJIWl  KftOA 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  PANIN  BANK 
Share  capital,  par  1000  Indonesian 
rupiah 
PT  SEMEN  GRESnC 
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Share  capital,  par  1000  Indonecian 
rupiah 
PT  SINAR  MAS  MULITARTHA 
Share  capital,  par  1000  Indooasian 
rupiah 
PT  TELEKOMUNIKASI  INDONESIA 
Series  B  Common  Shares,  par  1000 
Indonesian  rupiah 
PT  UNITED  TRACTORS 
Common  par  1000  tadonenan  rupiah 

IRELAND 

ALLIED  IRISH  BANKS  PLC 

Ordinary  sham,  par  .25  biah  pound 
BANK  OF  IRELAND 

Capital  Slock  par  1  Irish  pound 
BARLO  GROUP  PLC 

Ordinary  shares,  par  .10  Irish  pound 
CLONDALKIN  CROUP  PLC 

A  Ordinary  shares,  par  .25  p 
CRHPLC 

Ordinary  shares,  par  .25  biah  pound 
DCCPLC 

Ordinary  shares,  par  .20  Irish  pound 
FYFFESPLC 

Ordinary  shares,  par  .05  Irish  pound 
GREENCORE  GROUP  PLC 

Ordinary  shares,  par  .50  Irish  pound 
INDEPENIKNT  NEWSPAPERS  PLC 

Ordinwy  shares,  par  .25  bish  pound 
IRISH  LIFE  PLC 

Ordinary  shares,  par  .10  bish  pound 
IWP  INTERNATIONAL  PLC 

A  Ordinary  shares,  par  .25  bish 
pound 
lAMES  CREAN  PLC 

Ordinary  shares,  no  par 
JEFFERSON  SMURFTT  GROUP  PLC 

Ordinary  shares,  par  .25  Irish  pound 
KERRY  GROUP  PLC 

A  Ordinary  shares,  par  .10  biah 
pound 
WATERFCHID  WEDGWOOD  PLC 

Ordinary  shares,  par  .05  bish  pound 
WOODCHESTER  INVESTMEhfTS  PLC 

A  Ordinary  shares,  par  .20  bish 
pound 

ITALY 

ALLEANZA  ASSICURAZIONl  SPA 

Ordinary  shares,  par  500  lira 
ALLEANZA  ASSICURAZIONl  SPA 
Non-convertible  savings  shares,  par 
500  lira 
ASSICURAZIONl  GENERAU  SPA 

Ordinary  shares,  par  2000  lira 
BANCA  COMMERCL^LE  ITAUANA 
SPA 
Ordinary  shares,  par  1000  lira 
BANCA  COMMERCTALE  ITALIANA 
SPA 
Non-convertihie  savings  shares,  par 
1000  lira 
BANCO  AMBROSL\NO  VENETO  SPA 

Ordinary  shares,  par  1000  lira 
BANCO  AMBROSLVNO  VENETO  SPA 
Non-convertible  savings  shares,  par 
1000  lira 
CARTIERE  BURCO  SPA 


Ordinary  shares,  par  5000  lira 
OR-COMPAGNIE  INDUSTRLMJ 
RIUNITESPA 
Otdinary  shares,  par  1000  lira 
CIR-CCHfclPAGNIE  INDUSTRL\U 
RIUNITESPA 
Non-convertible  savings  shares,  par 
1000  lira 
COMPAGNIA  DI  ASSICURAZIONl  DI 
MILANOSPA 
Ordinary  shares,  par  1000  lira 
CREDITO ITALIANO  SPA 

Ordinary  shares,  par  500  lira 
CREDITO  ITALIANO  SPA 
Non-convertible  savings  shares,  par 
500  lira 
EDTTORIALE  L'ESPRESSO  SPA 
Ordinary  shares,  par  1000  lira 
ENI  S.P.A. 

Ordinary  shares,  par  1000  lire 
FLVTSPA 

Ordinary  shares,  par  1000  lira 
FL\TSPA 

Prehrred  Shares,  par  1000  lira 
FLVTSPA 
Non-conveitible  savings  shares,  par 
1000  lira 
FBMS  FINANZLUUA  DI  SVILUPPO  SPA 

Ordinary  shares,  par  1000  lira 
CSMSNA  GEN  MOBIL  INTER 
AZIONARIE  SPA 
Ordinary  shares,  par  500  lira 
IFII^-FINANZL\RIA  DI 
PARTEOPAZIONI 
Ordinary  shares,  par  1000  lira 
IFIL-FINANZIAIOA  DI 
PARTEOPAZIONI 
Non-conveitible  savings  shares,  par 
1000  lira 
ISTTTUTO  FINANZIARIO 
INDUSTRIALE  SPA 
Preferred  Shares,  par  1000  lira 
ISTTTUTO  MOBIUARE  ITALIANO  SPA 

Ordinary  shares,  par  SOOO  lira 
ISTTTUTO  NAZIONALE  DELLE 
ASSICURAZIONl 
Ordinary  shares,  par  1000  lira 
FTALCEMENTI  SPA 

Ordinary  shares,  par  2000  lira 
ITALCEMENTI  SPA 

Savings  Shares,  par  2000  lira 
ITALGAS  SOCIETA  FTAUANA  PER  IL 
GAS  PA 
Ordinary  shares,  par  1000  lira 
LA  FONDL\RIA  ASSICURAZIONl  SPA 

Ordinary  shares,  par  1000  lira 
MAGNETI  MARELLI  SPA 

Ordinary  shares,  par  1000  lira 
MANIFATTURA  LANE  G.  MARZOTTO 
&  UGLI  SPA 
Ordinary  shares,  par  1000  lira 
MEDIOBANCA-BANCA  DI  CREDTTO 
FINANZL\RIO 
Ordinary  shares,  par  1000  lira 
MONTEDISON  SPA 

Ordinary  shares,  par  1000  lira 
MONTEDISON  SPA 
Non-convertible  savings  shares,  par 
1000  lira 


OLIVETTI  SPA 

Ordinary  shares,  par  1000  lira 
PIRELU  SPA 

Ordinary  shares,  par  1000  lira 
RINASCENTE  LA  SPA 

Ordinary  shares,  par  1000  lira 
RIUNIONE  ADRL\TICA  DI  SICURTA 
SPA 

Ordinary  shares,  par  1000  lira 
RIUNIONE  ADRIATICA  DI  SICURTA 
SPA 

Non-convertible  savings  shares,  par 
1000  lira 
SAIPEM  SPA 

Ordinary  shares,  par  1000  lira 
SAN  PAOLO  BANK  HOLDING  SPA 

Ordinary  shares,  par  1000  lira 
SASIB  SPA 

Ordinary  shares,  par  1000  lira 
SASIB  SPA 

Non-conveitible  savings  shares,  par 
1000  lira 

sntnsPA 

Ordinary  shares,  par  1000  lira 
SME  SOCIETA  MERIDIONALE 
FINANZL\RIA 
Ordinary  shares,  par  1000  lira 
SNIA  BPD  SPA 

Ordinary  shares,  par  1000  lira 
SOCIETA  ASSICURATRICE 
INDUSTIUALE  SPA 
Ordinary  shares,  par  1000  lira 
SOCIETA  ASSICURATRICE 
INDUSTRIALE  SPA 
Non-convertible  savings  shares,  par 
1000  lira 
STET  SOC.  FINANZIARIA 
TELEFONICA  PA 
Ordinary  shares,  par  1000  lira 
STET  SOC  FINANZIARIA 
TELEFONICA  PA 
Non-convertible  savings  shares,  par 
1000  lira 
TELECOM  TTAUA  MOBILE  S.P.A. 

Savings  Shares,  par  1000  lira 
TELECOM  ITAUA  MOBILE  S.P.A. 

Ordinary  shares,  par  1000  lira 
TELECOM  rPAUA  SPA 

Ordinary  shares,  par  1000  lira 
TELECOM  ITALL\  SPA 

Savings  Shares,  par  1000  lira 
TORO  ASSICURAZIONl  OA  ANOMU 
DASSICU. 
Preferred  Shares,  par  1000  lira 
TORO  ASSICURAZIONl  OA  ANOMIA 
D'ASSICU. 
Ordinary  shares,  par  1000  lira 
TORO  ASSICURAZIONl  OA  ANOML^ 
DASSICU. 
Non-i:onvBnible  savings  shares,  par 
lOOO  lira 
UNICEMSPA 

Ordinary  shares,  par  1000  lira 
UNICEMSPA 
Non-coni«rtible  savings  shares,  par 
1000  lira 

JAPAN 

ADVANTEST  CORPORATION 


Federal  Regisler  /  Vol.  61,  No.  147  /  Tuesday,  July  30.  1996  /  Rules  and  Regulatlwu 


39969 


V  50  par  common 

AisiN  SEna  CO..  ltd. 

V  50  par  conunon 
AIWA  CO.,  LTD. 

V  SO  par  conunon 
AJINOMOTO  CO.,  INC. 

¥  SO  par  common 
AKTTA  BANK,  LTD. 

V  SO  par  common 

ALL  NIPPON  AIRWAYS  CO.,  LTD. 

V  50  par  common 
ALPS  ELECTRIC  CO.,  LTD, 

¥  SO  par  common 
AMADACO.,LTD. 

¥  SO  par  common 
AMADA  METRECS  CO.,  LTD. 

V  50  par  common 
AMANO  CORPORATION 

¥  SO  par  common 
ANRTFSU  CORPORATION 

¥  50  par  common 
AOKI  CORPORATION 

V  50  par  common 

AOKI  INTERNATIONAL  CO..  LTD. 

¥  SO  par  common 
AOMORI  BANK,  LTD. 

¥  50  par  common 
AOVAMA  TRADING  CO..  LTD. 

V  50  par  common 
ARABL\N  OIL  COMPANY.  LTD. 

¥  SO  par  common 
ASAHI  BANK.  LTD. 

¥  50  par  common 
ASAM  BREWERIES.  LTD. 

¥  50  par  conunon 
ASAHI  CHEMICAL  INDUSTRY  CO.. 
LTD. 

¥  50  par  common 
ASAM  DL\MOND  INDUSTRIAL  CO., 
LTD. 

¥  50  par  common  

ASAHI  GLASS  COMPANY.  LIMTTED 

¥  SO  par  common 
ASAHI  OPTICAL  CO..  LTD. 

¥  SO  par  common 
ASATSU  INC. 

¥  SO  par  common 
ASHDCAGA  BANK.  LTD.  (THE) 

¥  50  par  common 
ASICS  CORPORATION 

¥  SO  par  common 
AT  &  T  GLOBAL  INFORMATION 
SOLUTIONS  JAPAN,  LTD. 

¥  50  par  commoii 
ATSUGI  NYLON  INDUSTRL\L  CO., 
LTD. 

¥  50  par  common 
AUTOBACS  SEVEN  CO..  LTD. 

¥50  par  common 

"BANDAir.o.,i;m. 

¥  SO  par  common 
BANK  OF  FUKUOKA,  LTD. 

¥  SO  par  common 
BANK  OF  HIROSHIMA 

¥  SO  par  common 
BANK  OF  KINM,  LTD. 

¥  50  par  common 
BANK  OF  KYOTO,  LTD, 

¥  SO  par  common  .  ^ 


BANK  OF  NAGOYA,  LTD. 

¥  50  par  common 
BANK  OF  TOKYO-MTTSUBISHI  LTD. 

¥  50  par  common 
BANK  OF  YOKOHAMA,  LTD. 

¥  SO  par  common 
BANYU  PHARMACEUTICAL  CO..  LTD. 

¥  50  par  common 
BEST  DENKI  CO..  LTD. 

¥  SO  par  common 
BRIDGESTONE  CORPORATION 

¥  SO  par  common 
BROTHER  INDUSTRIES.  LTD. 

¥  50  par  common 
CALPIS  FOOD  INDUSTRY  CO..  LTD. 

¥  SO  par  common 
CALSONIC  CORPORATION 

¥  SO  par  common 
CANON  INC. 

¥  50  par  common 
CANON  SALES  CO..  INC. 

¥  50  par  commrm 
CASIO  COMPUTER  CO..  LTD. 

¥  50  par  common 
CENTRAL  FINANCE  CO.,  LTD. 

¥  50  par  conunon 
CENTRAL  GLASS  CO..  LTD. 

¥  50  par  common 
CHIBA  BANK.  LTD. 
¥  50  par  common 
CHICHIBU  ONODA  CEMENT 
CORPORATION 
¥  SO  par  common 
CHTYODA  CORPORATION 

¥  50  par  common 
CHIYODA  FIRE  &  MARINE 
INSURANCE  CO.,  LTD, 
¥  50  par  common 
CHUBU  ELECTRIC  POWER  COMPANY. 
INC. 
¥  50  par  common 
CHUDENKO  CORP. 
¥  SO  par  common 
CHUGAI  PHARMECEUnCAL  CO..  LTD. 

¥  50  par  common 
CHUGOKU  BANK,  LTD. 

¥  SO  par  common 
CHUGOKU  ELECTRIC  POWER 
COMPANY,  INC. 
¥  SO  par  common 
CHUO  TRUST  &  BANKING  COMPANY. 
UMTTED 
¥  50  par  common 
CmZEN  WATCH  CO..  LTD. 

¥  50  par  common 
CLARION  CO.,  LTD. 

¥  50  par  common  

COSMO  OIL  COMPANY.  LIMTTED 

¥  50  par  common 
COSMO  SECURITIES  CO.,  LTD. 

¥  50  par  common 
CREDTT  SAISON  CO..  LTD. 

¥  50  par  common 
CSK  CORPORATION 

¥  50  par  common 
DAI  NIPPON  PRINTING  CO.,  LTD. 

¥  50  par  common 
DAI-ICHI  KANGYO  BANK,  LTD. 
¥  50  par  common 


DAI-TOKYO  FIRE  &  MARINE 
'INSURANCE  CO. 
¥  50  par  common 
DAICEL  CHEMICAL  INDUSTRIES,  LTD. 

¥  50  par  common 
DAIDO  STEEL  CO..  LTD. 

¥  50  par  conunon 
DAIEl,  INC.  (THE) 

¥  50  par  common 
DAIFUKUCO.,LTD. 
¥  SO  par  common 
DAIHATSU  MOTOR  CO.,  LTD. 

¥  50  par  common 
DAHCHI  CORP. 

¥50  par  common 
DAnCHI  PHARMACEUTICAL  CO.. 
LTD. 
¥  50  par  common 
DADCEN  CORP. 

¥  50  par  common 
DADCIN  INDUSTRIES.  LTD. 

¥  SO  par  common      

DADCYO  INCORPORATED 

¥  50  par  common 
DAIMARU.  INC. 

¥  50  par  common 
DAINIPPON  INK  &  CHEMICALS, 
INCORPORATED 
¥  50  par  common 
DAINIPPON  PHARMACEUTICAL  CO.. 
LTD. 
¥  50  par  common 
DAINIPPON  SCREEN  MFG.  CO..  LTD. 

¥  50  par  common 
DAISHOWA  PAPER 

MANUFACTURING  CO..  LTD. 
¥  SO  par  common 
DATTO  TRUST  CONSTRUCTION  CO.. 
LTD. 
¥  50  par  common 
DAIWA  BANK,  LTD. 

¥  SO  par  common 
DAIWA  HOUSE  INDUSTRY  CO..  LTD. 

¥  50  par  common 
DAIWA  KOSHO  LEASE  CO..  LTD. 

¥  50  par  common 
DAIWA  SECURTTIES  CO.,  LTD. 

¥  SO  par  common 
DENKI  KAGAKU  KOGYO 

¥  50  par  common 
DENNY'S  JAPAN  CO.,  LTD. 

¥  50  par  common 
DOWA  FIRE  &  MARINE  INSURANCE 
CO..  LTD. 
¥  SO  par  common 
DOWA  MINING  CO.,  LTD. 

¥  SO  par  common 
EAST  JAPAN  RAILWAY  COMPANY 

¥  5(MIU0  par  common 
EBARA  CORPORATION 

¥  5(1  par  common 
EIGHTEENTH  BANK,  LTD. 

¥  50  par  f:ommon 
EISAICO.,LTD. 

¥  50  par  common 
EZAKI GLICO  CO..  LTD. 

¥  SO  par  common 
FAMILYMART  CO..  LTD. 
¥  50  par  common 
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FANUC  LTD. 

V50  parconunon 
FUDO  CONSTRUCTION  CO.,  LTD. 

V  50  par  common 
FUJI  BANK.  LIMITED 

¥  50  par  common 
FUJI  ELECTRIC  CO.,  LTD. 

V  50  pat  common 

FUJI  FIRE  k  MARINE  INSURANCE  CO., 
LTD. 

V  50  par  conunoa 

FUJI  HEAVY  INDUSTRIES.  LTD. 

V  50  par  common 

FUJI  PHOTO  FILM  CO.,  LTD. 

V  SO  par  common 
FUjnCURALTD. 

V  50  p>ar  common 
FUJISAWA  PHARMACEUTICAL 

COMPANY  LIMITED 

V  50  par  common 
FUJTTA  CORPOR.\TION 

V  50  par  common 
FUJTTA  KANKO  INC. 

V  50  par  common 
FUJTTSU  LIMTTED 

V  50  par  common 
FUJIYA  03.,  LTD. 

¥  50  par  common 
FUKUYAMA  TRANSPORTING  CO.. 
LTD. 

¥  50  par  common 
FURUKAWA  CO.,  LTD. 

¥  50  par  common 
FURUKAWA  ELECTRIC  CO..  LTD. 

¥  50  par  common 
FUTABA  CORP. 

¥  50  par  common 
FUTABA  INDUSTRIAL  CO.,  LTD. 

¥  50  par  common 
GAKKENCO.,LTD. 

¥  50  par  common 
GENERAL  SEIOYU  K.K. 

¥  SO  par  common 
GODO  STEEL,  LTD. 

¥  50  par  common 
GREEN  CROSS  CORPORATION 

¥  50  par  common 
GUN  EI  CHEMICAL  INDUSTRY  CO. . 
LTD. 

¥  50  par  common 
GUNMA  BANK.  LTD. 

¥  SO  par  common 
GUNZE  LIMTTED 

¥  SO  par  common 
HACHIJUNI  BANK.  LTD. 

¥  50  par  common 
HANKYU  CORPORATION 

¥  50  par  common 
HANKYU  DEPARTMENT  STORES. 
INC. 

¥  50  par  c:ommon 
HANSHIN  ELECTRIC  RAILWAY  CO.. 
LTD. 

¥  50  par  common 
HANWA  CO.,  LTD. 

¥  SO  par  common 
HASEKO  CORPORATION 

¥  50  par  common 
HAZAMA  CORPORATION 


¥  SO  par  common 
HEIWA  CORPORATION 

No  par  50  common 
HEIWA  REAL  ESTATE  CO..  LTD. 

¥  SO  common 
HEIWADO  CO..  LTD. 

¥  50  common 
HIGO  BANK.  LTD. 

¥50  common 
HINO  MOTORS.  LTD. 

¥  50  common 
HIROSE  ELECTRIC  CO..  LTD. 

¥  50  common 
HIROSHIMA  BANK.  LTD.  (THE) 

¥  SO  common 
HFTACHI  CABLE.  LTD. 

¥  SO  common 
HTFACHI  CHEMICAL  CO.,  LTD. 

¥  50  common 
MTACHI  CONSTRUCTION 
MACHINERY  CO.,  LTD. 
¥  50  common 
HTTACHI CREDTT  CORPORATION 

¥  50  common 
HTTACHI  KOKI  CO.,  LTD. 

¥  SO  common 
HTTACHI  MAXELL,  LTD. 

¥  SO  common 
HTTACHI  METALS.  LTD. 

¥  50  common 
HTTACHI  SOFTWARE  OIGNEERING 
CO.  LTD. 
¥50  common 
HTTACHI  TRANSPORT  SYSTEM  LTD. 

¥  50  common 
HTTACHI  ZOSEN  CORPORATION 

¥  50  common 
HTTACHI.  LTD. 
¥  50  common 
HOKKAIDO  BANK.  LTD. 

¥  50  common 
HOKKAIDO  ELECTRIC  POWER 
COMPANY,  INC. 
¥  500  par  50  common 
HOKKAIDO  TAKUSHOKU  BANK. 
UMTTED 
¥  50  common 
HOKKOKU  BANK.  LTD. 

¥  SO  common 
HOKUETSU  BANK.  LTD 

¥  50  common 
HOKUETSU  PAPER  MILLS,  LTD. 

¥  50  common 
HOKURDCU  BANK,  LTD..  THE 

¥  50  common 
HOKURIKU  ELECTRIC  POWER 

COMPANY  500  par  SO  common 
HONDA  MOTOR  CO..  LTD. 

¥  50t:omnion 
HONSHI I  PAPER  CO..  LTD. 

¥  50  common 
HOUSE  FOODS  CORPORATION 

¥  50  common 
HOYA  CORPORATION 

¥  SO  common 
INAX  CORPORATION 

¥  50  common 
INDUSTRL\L  BANK  OF  JAPAN,  LTtt 
¥  50  common 


ISEKI&GO.,LTD. 

V  SO  common 
I^TAN  COMPANY  LIMITED 

¥  50  common 
ISHIHARA  SANGYO  KAISHA,  LTD. 

¥  50  common 
ISHIKAWAJIMA-HARIMA  HEAVY 
INDUSTRIES  CO. 
¥  50  common 
ISUZU  MOTORS  UXfTTED 

¥  50  common 
rrO-YOKADO  CO.,  LTD. 

¥  SO  common 
TTOCHU  CORPORATION 

¥  SO  common 
TTOHAM  FOODS  INC 

¥  50  common 
IWATANI  INTERNATIONAL 
CORPORATION 
¥  50  common 
IWATSU  ELECTRIC  CO.,  LTD. 

¥  50  common 
lYO  BANK,  LTD. 

¥  SO  common 
IZUMI  CO.,  LTD. 

¥  50  common 
IZUMTTA  CO.,  LTD. 

¥  50  common 
JACCS  CO.,  LTD. 

¥  50  common 
JAPAN  AIRLINES  COMPANY,  LTD. 

¥  50  common 
JAPAN  AIRPORT  TERMINAL  CO..  LTD. 

¥  50  common 
JAPAN  DIGTTAL  LABORATORY  CO.. 
LTD. 
¥  50  common 
JAPAN  ENERGY  CORPORATION 

¥  50  common 
JAPAN  METALS  ft  CHEMICALS  CO.. 
LTD. 
¥  50  common 
JAPAN  RADIO  CO..  LTD. 

¥  50  common 
JAPAN  SECURTTIES  FINANCE  CO., 
LTD. 
¥  50  common 
JAPAN  STEEL  WORKS,  LTD.,  THE 

¥  50  common 
JAPAN  STORAGE  BATTERY  CO.,  LTD. 

¥  50  common 
JAPAN  SYNTHETIC  RUBBER  CO.,  LTD. 

¥  50  common 
JAPAN  TELECOM  CO..  LTD 

¥  SOOOO  par  50  common 
JAPAN  TOBACCO  INC. 

¥  50000  par  SO  common 
JAPAN  WOOL  TEXTILE  CO.,  LTD. 

¥  50  common 
KX:  CORPORATION 

¥  50  (xinmion 
JOYO  BANK.  LTD. 

¥  50  common 
JUROKU  BANK,  LTD 

¥  50  common 
JUSCO  CO..  LTD. 

¥  50  common 
KAGOME  CO..  LTD. 
V  SO  common 
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KAGOSHIMA  BANK.  LTD. 

¥  50  common 
KAJIMA  CORPORATION 

¥  SO  common 
KAKEN  PHARMACEUTICAL  CO..  LTD. 

¥  50  common 
KAMIGUMI  CO..  LTD. 

¥  50  common 
KANDENKO  CO..  LTD. 

¥  50  par  common 
KANEBO,  LTD. 

¥  50  par  common 
KANEKA  CORPORATION 

¥  SO  par  common 
KANEMATSU  CORPORATION 

¥  50  par  common 

KANKAKU  SECURmES  CO.,  LTD. 

¥  50  par  common 
KANSAI  ELECTRIC  POWER  CO..  INC. 
THE 

¥  500  par  common 
KANSAI  PAINT  CO.,  LTD. 

¥  SO  par  common 
KAO  CORPORATION 

¥  SO  par  common 
KATOKICHI  CO..  LTD. 

¥  SO  par  common 
KAWASAKI  HEAVY  INDUSTRIES. 
LTD. 

¥  SO  par  common 
KAWASAKI  KISEN  KAISHA.  LTD. 

¥  50  par  common 
KAWASAKI  STEEL  CORPORATION 

¥  SO  par  common 
KAYABA  INDUSTRY  CO..  LTD. 

¥  SO  par  common 
KEIHIN  ELECTRIC  EXPRESS  RAILWAY 
CO..  LTD 

¥  50  par  common 
KHO  TETTO  ELECTRIC  RAILWAY  CO., 
LTD. 

¥  SO  par  common 
KEISEI  ELECTRIC  RAILWAY  CO.,  LTD. 

¥  SO  par  common 
KETlfO  BANK,  LTD. 

¥  SO  par  common 
KEPfO  CO.,  LTD. 

¥  50  par  common 
KENWOOD  CORP. 

¥  50  par  common 
KEYENCE  CORPORATION 

¥  SO  par  common 
KIKKOMAN  CORPORATION 

¥  50  par  common 
KINDEN  CORPORATION 

¥  50  par  common 
KINKI  NIPPON  RAILWAY  CO.,  LTD. 

¥  50  par  common 
KIRIN  BREWERY  COMPANY.  UMTTED 

¥  50  par  common 
KISSEI  PHARMACEUTICAL  CO.,  LTD. 

¥  50  par  common 
KIYO  BANK.  LTD. 

¥  50  par  common 
KOA  FIRE  &  MARINE  INSURANCE  CO.. 
LTD. 

¥  50  par  common 
KOA  OIL  CO.,  LTD. 

¥  50  par  common 


KOBE  STEEL,  LTD. 

¥  SO  par  common 
KOTTO  MANUFACTURING  CO.,  LTD. 

¥  50  par  common 
KOKUSAI  DENSHIN  DENWA  CO.,  LTD. 

¥  500  par  common 
KOKUSAI  ELECTRIC  CO.,  LTD. 

¥  50  par  common 
KOKUSAI  SECURTTIES  CO..  LTD. 

¥  50  par  common 
KOKUYOCO.,LTD. 

¥  50  par  common 
KOMATSU  LTD. 

¥  50  par  common 
KOMORI  CORP. 

¥  50  par  common 
KONAMICO.,LTD. 

¥  SO  par  common 
KONICA  CORPORATION 

¥  SO  par  common 
KOYO  SEIKO  CO.,  LTD. 

¥  SO  par  common 
KUBOTA  CORPORATION 

¥  50  par  common 
KUMAGAl  GUMI  CO..  LTD. 

¥  SO  par  conmion 
KURABO  INDUSTRIES.  LTD. 

¥  50  par  common 
KURARAYCO.,LTD. 

¥  SO  par  common 
KUREHA  CHEMICAL  INDUSTRY  CO., 
LTD. 

¥  SO  par  common 
KURIMOTO,  LTD. 

¥  SO  par  common 
KURTTA  WATER  INDUSTRIES  LTD. 

¥  SO  par  common 
KYOCERA  CORPORATION 

¥  50  par  common 
KYODO  PRINTING  CO.,  LTD. 

¥  SO  par  common 
KYOWA  EXEO  CORP. 

¥  50  par  common 
KYOWA  HAKKO  KOGYO  CO.,  LTD. 

¥  SO  par  common 
KYUDENKO  CORP. 

¥  SO  par  common 
KYUSHU  ELECTRIC  POWER 
COMPANY  INC. 

¥  500  par  common  

KYUSHU  MATSUSHTTA  ELECTRIC 
CO.,  LTD. 

¥  SO  par  common 
UON  CORPORATION 

¥  50  par  common 
LONG-TERM  CREDTT  BANK  OF 
JAPAN.  LTD. 

¥  50  par  common 
MABUCHI  MOTOR  CO.,  LTD. 

¥  ."in  par  common 
MAEDA  CORPORATION 

¥  50  par  common 
MAEDA  ROAD  CONSTRUCTION  CO.. 
LTD. 

¥  SO  par  common 
MAKINO  MILLING  MACHINE  CO., 
LTD. 

¥  50  par  common 
MAKTTA  CORPORATION 


¥  50  par  common 
MARUBENI  CORPORATION 

¥  50  par  common 
MARUDAI  FOOD  CO.,  LTD. 

¥  SO  par  common 
MARUETSU  INC, 

¥  50  par  common 
MARUHA  CORPORATION 

¥  50  par  common 
MARUI  CO.,  LTD. 

¥  SO  par  common 
MARUICHI  STEEL  TUBE  LTD. 

¥  50  par  common 
MATSUSHTTA  COMMUNICATION 
INDUSTRIAL  CO. 

¥  50  par  common 
MATSUSHTTA  ELECTRIC  INDUSTRIAL 
CO.,  LTD. 

¥  50  par  common 
MATSUSHTTA  ELECTRIC  WORKS. 
LTD. 

¥  50  par  common 
MATSUSHTTA  REFRIGERATION 
COMPANY 

¥  SO  par  common 
MATSUSHTTA  SEIKO  CO..  LTD. 

¥  SO  par  common 
MATSUSHTTA-KOTOBUKI 
ELECTRONICS  INDS. 

¥  50  par  common 
MATSUZAKAYA  CO.,  LTD. 

¥  50  par  common 
MAX  CO.,  LTD. 

¥  50  par  common 
MAZDA  MOTOR  CORPORATION 

¥  SO  par  common 
MEIDENSHA  CORP. 

¥  50  par  common 
MEIJl  MILK  PRODUCTS  CO..  LTTI. 

¥  SO  par  common 
MHJI  SEIKA  KAISHA.  LTD. 

¥  SO  par  common 
MEROAN  CORPORATION 

¥  50  par  common 
MICHINOKU  BANK,  LTD. 

¥50  par  common 
MIKUNI  COCA-COLA  BOTTLING  CO.. 
LTD. 

¥  SO  par  common 
MINEBEA  CO.,  LTD. 

¥  SO  par  common 
MINOLTA  CO.,  LTD. 

¥  SO  par  common 
MISAWA  HOMES  CO.,  LTD. 

¥  50  par  common 
MTTSUBISHI  CABLE  INDUSTRIES. 
LTD. 

¥  SO  par  common 
MTTSUBISHI  CHEMICAL 
CORPORATION 

¥  50  par  common 
MTTSUBISHI  CORPORATION 

¥  SO  par  common 
MTTSUBISHI  ELECTRIC 
CORPORATION 

¥  50  par  common 
MTTSUBISHI  ESTATE  COMPANY, 
UMTTED 

¥  50  par  common 
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MITSUBISHI  GAS  CHEXflCAL 

COMPANY.  INC. 
y  so  par  coounon 
MITSUBISHI  HEAVY  INDUSTRIES. 

LTD. 

V  SO  par  common 
MITSUBISHI  LOGISTICS  CORP 

V  SO  per  common 
MTTSUBISHI  MATERIALS 

CORPORATION 

V  50  par  common 

MITSUBISHI  MOTORS  CORPORATION 

V  50  par  common 

MITSUBISHI  on.  COMPANY.  LIMITED 

¥  SO  par  common 
MITSUBISHI  PAPER  MILLS  LIMITED 

y  SO  par  common 
MITSUBISHI  PLASTICS  INC. 

V  50  par  common 
MITSUBISHI  RAYON  COMPANY, 

LIMITED 

V  SO  par  common 
MITSUBISHI  STEEL  MFG.  CO..  LTD. 

¥  SO  par  commcm 
MITSUBISHI  TRUST  &  BANKING 
CORPORATION 

V  SO  par  common 
MITSUBISHI  WAREHOUSE  ft 

TRANSPORTATION  CO..  LTD. 
¥  SO  par  common 
MTTSUBOSHI  BELTING  LTD. 

¥  SO  par  common 
MrrSUlftCO.LTD. 
¥  50  par  common 
MITSUI  CONSTRUCTION  CO..  LTD. 

¥  50  par  common 
MTTSUI  ENGINEERING  ft 
SHIPBUILDING  CO..  LTD 
¥  SO  per  common 
MITSUI  FUDOSAN  CO..  LTD. 

¥  SO  par  common 
MTTSUI  MARINE  ft  FIRE  INSURANCE 
CO.,  LTD. 
¥  50  par  common 
MTTSUI  MINING  ft  SMELTING  CO.. 
LTD. 
¥  SO  per  common 
MTTSUI  O.S.K.  LINES,  LTD. 

¥  50  par  common 
MTTSUI  PETROCHEMICAL 
INDUSTRIES.  LTD. 
¥  50  par  common 
MTTSUI  REAL  ESTATE  SALES  CO.. 
LTD. 
¥  50  par  common 
MTTSUI  TOATSU  CHEMICALS,  INC. 

¥  50  par  common 
MTTSUI  TRUST  ft  BANKING 
COMPANY.  LIMTTED 
¥  50  par  common 
MTTSUI-SOKO  CO..  LTD. 

¥  50  par  common 
MTTSUKOSHI.  LTD. 
¥  50  par  common 
MTTSUMl  ELECTRIC  CO.,  LTD. 

¥  SO  par  common    ' 
MIZUNO  CORPORATION 

¥  SO  par  common 
MOCHIDA  PHARMACEUTICAL  CO., 
LTD. 


¥  50  per  common 

MORI  SEna  CO.,  ltd. 

¥  SO  par  common 
MORINAGA  AND  COMPANY.  LTD. 

¥  50  par  common 
MORINAGA  MILK  INDUSTRY  CO., 
LTD. 
¥  50  par  common 
MURATA  MANUFACTURING 
COMPANY,  LTD. 
¥  50  par  common 
MUSASHINO  BANK.  LTD. 

¥  500  par  common 
MYCAL  CORP 

¥  SO  par  common 
NACHI-FUJIKOSHI  CORP. 

¥  50  par  common 
NAGASAIOYA  CO..  LTD. 

¥  SO  par  common 
NAGASE  ft  COMPANY.  LTD. 

¥  50  par  common 
NAGOYA  RAILROAD  CO..  LTD.  ' 

¥  50  par  common 
NAMCO,  LTD. 

¥  SO  par  common 
NANKAI  ELECTRIC  RAILWAY  CO.. 
LTD. 
¥  SO  par  common 
NATIONAL  HOUSE  INDUSTRIAL  CO.. 
LTD. 
¥  SO  par  common 
NAVDC  LINE.  LTD. 
¥  50  par  common 
NCR  JAPAN  LTD. 

¥  SO  par  common 
NECCORPORATIC»I 

¥  50  par  common 
NEW  JAPAN  SECURTTIES  CO.,  LTD. 

¥  50  par  common 
NEW  OJl  PAPER  CO.,  LTD. 

¥  50  par  common 
NGK  INSULATORS.  LTD. 

¥  50  par  common 
NGK  SPARK  PLUG  CO.,  LTD. 

¥  SO  par  conunon 
NHK  SPRING  CO..  LTD. 

¥  50  par  common 
NICHJCON  CORP. 
¥  50  par  common 
NICHIDO  FIRE  ft  MARINE  INSURANCE 
CO.,  LTD. 
¥  50  par  common 
NICHIEI  CONSTRUCTION  CO.,  LTD. 

¥  50  par  common 
NICHn  CO.,  LTD. 

¥  50  par  common 
NICHIMEN  CORP. 
¥  50  par  common 
NICHIREI  CORPORATION 

¥  50  par  common 
NICHIRO  CORPORATION 

¥  50  par  common 
NIHON  CEMENT  CO.,  LTD. 

¥  50  par  common 
NIHON  NOSAN  KOGYO  K.K. 

¥  50  par  common 
NIHON  UNISYS,  LTD. 

¥  50  par  common 
NIIGATA  ENGINEERING  CO..  LTD. 


¥  SO  par  conunon 
NDCKO  KYODO  CO..  LTD. 

¥  SO  par  common 
NDCKO  SECURTTIES  CO..  LTD..  THE 

¥  SO  par  conunon 
NIKON  CORPORATION         , 

¥  SO  par  common 
NINTENDO  CO.,  LTD. 

¥  SO  par  common 
NIPPON  BEET  SUGAR 

MANUFACTURING  CO.,  LTD. 
¥  SO  par  common 
NIPPON  COMSYS  CORP. 

¥  50  par  common 
NIPPON  CREDTT  BANK,  LTD. 

V  50  par  common 
NIPPON  DENSETSU  KOGYO  CO..  LTD. 

¥  50  par  common 
NIPPON  ELECTRIC  GLASS  CO..  LTD. 

¥  50  par  common 
NIPPON  EXPRESS  CO.,  LTD. 

¥  50  par  conunon 
NIPPON  FIRE  ft  MARINE  INSURANCE 
CO..  LTD. 
¥  50  par  Common 
NIPPON  FLOUR  MILLS  CO.,  LTD. 

¥  50  par  common 
NIPPON  HODO  CO..  LTD. 

¥50  par  common 
NIPPON  KAYAKU  CO..  LTD. 

¥  50  par  common 
NIPPON  UGHT  METAL  COMPANY. 
LTD. 
¥  50  par  common 
NIPPON  MEAT  PACKERS.  INC 

¥  50  par  common 
NIPPON  OIL  CO.,  LTD. 

¥  50  par  common 
NIPPON  PAINT  CO. ,  LTD. 

¥  50  par  common 
NIPPON  PAPER  INDUSTRIES  CO.,  LTD. 

¥  50  par  common 
NIPPON  ROAD  CO..  LTD..  THE 

¥  50  par  common 
NIPPON  SANSO  CORPORATION 

¥  50  par  common 
NIPPON  SHARYO,  LTD. 

¥  50  par  common 
NIPPON  SHEET  GLASS  COMPANY, 
LIMTTED 
¥  SO  par  common 
NIPPON  SHn^AN  CO.,  LTD. 

¥  50  par  common 
NIPPON  SHOKUBAI  CO.,  LTD. 

¥  50  par  common 
NIPPON  SIGNAL  CO.,  LTD. 

¥  50  par  common 
NIPPON  STEEL  CORPORATION 

¥  50  par  common 
NIPPON  SUISAN  KAISHA,  LTD. 

¥  50  par  common 
NIPPON  TELEGRAPH  ft  TELEPHONE 
CORPORATION 
¥  50000  par  common 
NIPPON  TELEVISION  NETWORK 
CORP. 
¥500  par  common 
NIPPON  TRUST  BANK,  LTD. 
¥  SO  par  conunon 


Federal  Register  /  Vol.  61.  No.  147  /  Tuesday,  July  30,  1996  /  Rules  and  RegulaUons 


39573 


NIPPON  YAKIN  KOGYO  CO.,  LTD. 

¥  SO  par  common 
NIPPON  YUSEN  KABUSHna  KAISHA 

¥  50  par  common 
NIPPON  ZEON  CO.,  LTD. 

¥  SO  par  comnran 
NIPPONDENSO  CO.,  LTD. 

¥  50  par  common 
NISHI-NIPPON  BANK,  LTD. 

¥  50  par  common 
NISHI-NIPPON  RAILROAD  CO.,  LTD. 

¥  50  par  common 
NISHIMATSU  CONSTRUCnON  CO., 
LTD. 

¥  50  par  common  

NISSAN  CHEMICAL  INDUSTRIES, 
LTD. 
¥  50  par  common 
NISSAN  DIESEL  MOTOR  CO.,  LTD. 

¥  SO  par  common 
NISSAN  FIRE  ft  MARINE  INSURANCE 
CO.,  LTD. 
¥  SO  par  common 
NISSAN  MOTOR  CO.,  LTD. 

¥  SO  par  common 
NISSEI SANGYO  CO.,  LTD. 

¥  SO  par  common 
NISSHA  PRINTING  CO.,  LTD. 

¥  50  par  common 
NISSHIN  FLOUR  MILLING  CO.,  LTD. 

¥  50  par  common 
NISSHIN  OIL  MILLS,  LTD.,  THE 

¥  50  par  common 
NISSHIN  STEEL  CO.,  LTD. 

¥  50  par  common 
NISSHINBO  INDUSTRIES.  INC. 

¥  SO  par  common 
NISSHO  IWAI  CORPORATION 

¥  SO  par  common 
NISSIN  ELECTRIC  CO.,  LTD. 

¥  50  par  common 
NISSIN  FOOD  PRODUCTS  CO..  LTD. 

¥  50  par  common 
NTTSUKO  CORPORATION 

¥  SO  par  common 
NTTTO  BOSEKI  Ca,  LTD. 

¥  50  par  common 
NTTTO  DENKO  CORPORATION 

¥  SO  par  common 
NKK  CORPORATION 

¥  SO  par  common 
NOP  CORPORATION 

¥  50  par  common 
NOK  CORPORATION 

¥50  par  common 
NOMURA  SECURITIES  CO.,  LTD..  THE 

¥  50  par  common    

NORTTAKE  CO..  LIMTTED 

¥  50  par  common 
NORITZ  CXJRP. 

¥  5(1  par  <:on)mon 
NSK  LTD. 

¥  50  par  common 
NTN  CORPORATION 

¥  50  par  common 
OBAYASHI  CORPORATION 

¥  50  par  common 
ODAKYU  ELECTRK:  RAILWAY  CO., 
LTD. 


¥  50  par  conunon 
OGAKI KYORTTSU  BANK.  LTD. 

¥  50  par  common 
OKAMOTO  INDUSTRIES,  INC 

¥  50  par  common 
OKAS  AN  SECURTTIES  CO..  LTD. 

¥  SO  par  common 
OKI  ELECTRIC  INDUSTRY  COMPANY. 
LIMTTED 
¥  50  par  common 
OKUMA  CORPORATION 

¥  50  par  common 
OKUMURA  CORPORATION 

¥  SO  par  common 
OLYMPUS  OPTICAL  CO.,  LTD. 

¥  50  par  common 
OMRON  CORPORATION 

¥  SO  par  common 
ONO  PHARMACEUTICAL  CO.,  LTD. 

¥  50  par  common 
ONWARD  KASIHYAMA  CO.,  LTD. 

¥  50  par  common 
ORIENT  CORPORATION 

¥  SO  par  common 
ORDC  CORPORATION 

¥  SO  par  common 
OSAKA  GAS  CO.,  LTD. 

¥  SO  par  common 
PrajTA-OCEAN  CONSTRUCTION  CO., 
LTD. 
¥  50  par  common 
PIONEER  ELECTRONIC  CORP. 

¥  SO  par  common 
PRIMA  MEAT  PACKERS,  LTD. 

¥  50  par  common 
Q.P.  CORP. 

¥  50  par  common 
RATTO  KOGYO  CO..  LTD. 

¥  50  par  common 
RENGO  CO..  LTD. 

¥  50  par  common        

RENOWN  INCORPORATED 

¥  SO  par  common 
RICOH  COMPANY,  LTD. 

¥  50  par  common       

ROHM  COMPANY  LIMTTED 

¥  SO  par  common 
ROYAL  CO.,  LTD. 

¥  50  par  common 
RYOBI  LIMTTED 

¥  50  par  common 
RYOSAN  CO..  LTD. 
¥  50  par  comraMi 
S  X  L  CORP. 

¥  SO  par  common 
SAGAMI  RAILWAY  CO.,  LTD. 

¥  50  par  common 
SAIBUGASCO..LTD. 

¥  SO  par  common 
SAKATA  SEED  CORP. 

¥50  por  common  

SAKURA  BANK  LIMTTED 

¥  50  par  common 
SANDEN  CORPORATION 

¥AUtt-  HUH 
SANKI  ENGINEERING  CO.,  LTD. 

¥  50  par  common  

SANKYO  ALUMINIUM  INDUSTRY 
CO.,  LTD. 


¥  50  par  common  

SANKYO  COMPANY,  UMTTO) 

¥50  par  common 
SANKYUINC 

¥  50  par  common 
SANRIO  COMPANY,  LTD. 

¥  SO  par  conunon 
SANTEN  PHARMACEUTICAL  Oa. 
LTD. 

¥  50  par  common 

SANWA  BANK,  LIMTTH) 

¥  50  par  common 
SANWA  SHUTTER  CORPORATION 

¥  SO  par  common 
SANYO  CHEMICAL  INDUSTRIES.  LTD. 

¥  50  par  conunon 
SANYO  ELECTRIC  CO..  LTD. 

¥  SO  par  common 
SANYO  SECURTTIES  CO..  LTD. 

¥  50  par  common  

SAPPORU  BREWERIES  LIMTTED 

¥  50  par  common 
SATO  KOGYO  CO..  LTD 

¥  SO  par  common 
SECOM  CO..  LTD. 
¥  50  par  common 
SEGA  ENTERPRISES.  LTD. 

¥  SO  par  common 
SEIBU  RAILWAY  COMPANY.  LTD. 

¥  SO  par  common 
SEIKO  CORPORATION 

¥  50  par  common 
SEINO  TRANSPORTATION  CO..  LTD. 

¥  SO  par  common 
SETVO  POOD  SYSTEMS  INC 

¥  SO  par  common 
SEIYU.  LTD. 

¥  50  par  common 
SEKISUI  CHEMICAL  CO.,  LTD. 

¥  50  par  common 
SEKISUI  HOUSE,  LTD. 

¥  SO  par  common 
SENSHUKAI  CO.,  LTD. 

¥  SO  par  common 
SETTSU  CORPORATION 

¥  SO  par  common 
SEVEN-ELEVEN  JAPAN  CO..  LTD. 

No  par  common 
SEVENTY-SEVEN  BANK  LTD. 

¥  SO  par  common 
SHARP  CORPORATION 

¥  SO  par  common 
SHIKOKU  ELECTRIC  POWER 
COMPANY,  INC. 
¥  SOO  par  common 
SHIMA  SEIKI  MFG.,  LTD. 

¥  50  par  common 
SHIMACHUCO.,LTD. 

¥  50  par  common 
SHIMADZU  CORP. 
¥  .SO  par  com  moil 
SHIMAMURA  CO..  LTD. 

¥  50  par  common 
SHIMANO  INC. 

¥  50  par  common 
SHIMIZU  CORPORATION 

¥  SO  par  common 
SHIN-ETSU  CHEMICAL  CO.,  LTD. 
¥  50  par  common 
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SHINMAYWA  INDUSTRIES.  LTD. 

V  50  par  common 
SHKX4CX;i  &  CO.,  LTD. 

V  SO  par  coounon 
SHISEIDO  ODMPANY,  LIMITED 

V  50  par  conunon 
SHIZUOKA  BANK,  LTD.,  THE 

V  50  par  common 
SHOCHIKU  CO.,  LTD. 

V  50  par  common 

SHOKUSAN  JUTAKU  SOGO  CO.,  LTD. 

V  50  par  common 

SHOWA  ALUMINUM  CORPORATION 

V  50  par  common 
SHOWA  DENKO  K.K. 

V  50  par  common 

SHOWA  ELECTRIC  WIRE  k  CABLE 
CO.,  LTD. 

V  50  par  common 
SHOWA  LINE.  LTD. 

V  50  par  common 
SHOWA  SANGYO  CO.,  LTD. 

V  50  par  common 
SHOWA  SHELL  SEMYU  ICK. 

V  50  par  common 
SKYLARK  CO..  LTD. 

¥  50  par  common 
SMC  CORP. 

V  50  par  common 

SNOW  BRAND  MILK  PRODUCTS  CO., 
LTD. 

V  50  par  coomion 
SONY  CORPORATION 

V  50  par  common 

SONY  MUSIC  ENTERTAINMENT 
(JAPAN)  INC. 

V  50  par  common 

SS  PHARMACEUTICAL  CO.,  LTD. 

¥  SO  par  common 
STANLEY  ELECTRIC  CO.,  LTD. 

¥  SO  par  common 
SUMITOMO  BAKELTTE  COMPANY. 
UMTTED 
¥  50  par  common 
SUMTTOMO  BANK,  UMTTED 

¥  50  par  common 
SUMTTOMO  CHEMICAL  COMPANY, 
UMTTED 
¥  50  par  common 
SUMTTOMO  CONSTRUCTION  CO., 
LTD. 
¥  50  par  common 
SUMTTOMO  CORPORATION 

¥  50  par  common 
SUMTTOMO  ELECTRIC  INDUSTRIES, 
LTD. 
¥  50  par  common 
SUMTTOMO  FORES'HJY  CO.,  LTD. 

¥  50  par  common 
SUMTTOMO  HEAVY  INDUSTRIES. 
LTD. 
¥  .50  par  common 
SUMTTOMO  UGHT  METAL 
INDUSTRIES,  LTD. 
¥  50  par  common 
SUMTTOMO  MARINE  ft  FIRE 
INSURANCE  CO,  LTD 
¥  50  par  common 
SUMTTOMO  METAL  INDUSTRIES, 
LTD. 


¥50  par  common 
SUMTTOMO  METAL  MINING  CO., 
LTD. 

¥  SO  par  common 
SUMTTOMO  OSAKA  CEMENT  CO.. 
LTD. 

¥  50  par  common 
SUMTTOMO  REALTY  ft 

DEVELOPMENT  CO.,  LTD. 

¥  SO  par  common 
SUMTTOMO  RUBBER  INDUSTRIES, 
LTD. 

¥  50  par  common 
SUMTTOMO  TRUST  ft  BANKING  CO., 
LTD. 

¥  50  par  common 
SUMTTOMO  WAREHOUSE  CO.,  LTD., 
THE 

¥  50  par  common 
SURUGA  BANK,  LTD. 

¥  50  par  common 
SUZUKI  MOTOR  CORPORATION 

V  50  par  common 
TADANO,  LTD. 

¥  50  par  common 
TAIHEI DENGYO  KAISHA,  LTD. 

¥  50  par  common 
TAISEI  CORPORATION 

¥  50  par  common 
TAISHO  PHARMACEUTICAL  CO., 
LTD. 

¥  50  par  common 
TATYO  YUDEN  CO.,  LTD. 

¥  50  par  common 
TAKAOKA  ELECTRIC  MFG.  CO.,  LTD. 

¥  50  par  common 
TAKARA  SHUZO  CO.,  LTD. 

¥  50  par  common 
TAKARA  STANDARD  CO.,  LTD. 

¥50  par  common 
TAKASAGO  THERMAL  ENGINEERING 
CO. 

¥  50  par  common 
TAKASHIMAYA  COMPANY,  UMTTED 

¥  50  par  common 
TAKEDA  CHEMICAL  INDUSTRIES. 
LTD. 

¥  50  par  common 
TAKUMA  CO.,  LTD. 

¥  50  par  common 
TANABE  SEIYAKU  CO.,  LTD. 

¥  50  par  common 
TDK  CORPORATION 

¥  50  par  common 
TEIJINUMTTED 

¥  50  par  common 
TEIKOKUOILCO.,LTD. 

¥  SO  par  common 
TEKKEN  CORPORATION 

¥  50  par  iionimon 
TERUMO  CORPORATION 

¥  SO  par  common 
TOA  CORPORATION 

¥  50  par  common 
TOA  STEEL  CO..  LTD. 

¥  50  par  common 
TOAGOSH  CO.  LTD. 

¥  50  par  common 
TOBISHIMA  CORPORATION 


¥  50  par  common 
TOBU  RAILWAY  CO.,  LTD. 

¥  50  par  common 
TODA  CONSTRUCTION  CO.,  LTD. 

¥  50  par  common 
TODA  CORPORATION 

¥  50  par  common 
TOEI  COMPANY,  LTD. 

¥  SO  par  commm 
TOENECCORP. 

¥  SO  par  commm 
TOHO  BANK,  LTD. 

¥  50  par  common 
TOHO  CO.,  LTD. 

¥  500  par  common 
TOHO  GAS  CO..  LTD. 

¥  50  par  common 
TOHOKU  ELECTRIC  POWER 
COMPANY,  INC. 

¥  SOO  par  common 
TOKAI  BANK,  UMTTED 

¥  50  par  common 
TOKAI  CARBON  CO.,  LTD. 

¥  SO  par  common 
TOKICO,  LTD. 

¥  50  par  common 
TOKIO  MARINE  ft  FIRE  INSURANCE 
CO 

¥  SO  par  common 
TOKUYAMA  CORPORATION 

¥  50  par  common 
TOKUYAMA  SODA  CO.,  LTD. 

¥  SO  par  conunon 
TOKYO  BROADCASTING  SYSTEM, 
INC. 

¥  50  par  common 
TOKYO  DOME  CORPORATION 

¥  50  par  common 
TOKYO  ELECTRIC  POWER  CO.,  INC., 
THE 

¥  SOO  par  common 
TOKYO  ELECTRON  UMTTED 

¥  50  par  common 
TOKYO  GAS  CO.,  LTD.       , 

¥  50  par  common 
TOKYO  OHKA  KOGYO  CO.,  LTD. 

¥  50  par  common 
TOKYO  ROPE  MFG.  CO.,  LTD. 

¥50  par  common 
TOKYO  SOWA  BANK,  LTD. 

¥  50  par  common 
TOKYO  STEEL  MANUFACTURING 
CO..  LTD. 

¥  SO  par  common 
TOKYO  STYLE  CO..  LTD. 

¥  50  par  common 
TOKYO  TATEMONO  CO..  LTD. 

¥  50  par  common 
TOKYO  TOMIN  BANK,  LTD. 

¥  500  par  common 
TOKYOTOKEIBA  CO..  LTD. 

¥  20  par  common 
TOKYU  CAR  CORPORATION 

¥  50  par  common 
TOKYU  CONSTRUCTION  CO..  LTD. 

¥  50  par  common 
TOKYU  CORPORATION 

¥  50  par  common 
TOKYU  DEPARTMENT  STORE  CO. 
LTD. 
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¥  50  par  common 
TOKYU  LAND  CORPORATION 

¥  50  par  common 
TOMEN  CORPORATION 

¥  50  par  common 
TONEN  CORPORATION 

¥  50  par  common 
TOPPAN  PRINTING  CO..  LTD. 

¥  50  par  common 
TORAY  INDUSTRIES,  INC. 

¥  50  par  common 
TOSHIBA  CERAMICS  CO..  LTD. 

¥  50  par  common 
TOSHIBA  CORPORATION 

¥  50  par  common 
TOSHIBA  MACHINE  CO..  LTD. 

¥  50  par  common 
TOSHIBA  PLANT  KENSETSU  CO.  LTD. 
.    ¥  50  par  common 
TOSHOKU  LTD. 

¥  50  par  common 
TOSOH  CORPORATION 

¥  SO  par  common 
TOSTEM  CORPORATION 

¥  50  par  common 
tOTOLTD. 

¥  50  par  common 
TOYO  COMMUNICATION 
EQUIPMENT  CO.,  LTD. 

¥  50  par  common 
TOYO  CONSTRUCTION  CO.,  LTD. 

¥  SO  par  common 
TOYO  ENGINEERING  CORP. 

¥  50  par  common 
TOYO  EXTERIOR  CO.,  LTD. 

¥  SO  par  common 
TOYO  INK  MFG.  CO.,  LTD. 

¥  50  par  common 
TOYO  KANETSU  K.K. 

¥  50  par  common 
TOYO  SEIKAN  KAISHA,  LTD. 

¥  SO  par  common 
TOYO  SUISAN  KAISHA,  LTD. 

¥  SO  par  common 
TOYO  TIRE  &  RUBBER  CO.,  LTD. 

¥  50  par  common 
TOYO  TRUST  ft  BANKING  COMPANY. 
UMTTED 

¥  50  par  common 
TOYOBO  CO..  LTD. 

¥  50  par  common 
TOYODA  AUTOMATIC  LOOM 
WORKS,  LTD. 

¥  SO  par  common 
TOYOTA  AUTO  BODY  CO..  LTD. 

¥  SO  par  common 
TOYOTA  MOTOR  CORPORATION 

¥  50  par  common 
TOYOTA  TSUSHO  CORPORATION 

¥  50  par  common 
TSUBAKIMOTO  CHAIN  CO. 

¥  50  par  common 
TSUMURA  &  CO. 

¥  50  par  common 
UBE  INDUSTRIES,  LTD. 

¥  50  par  common 
UNI-CHARM  CORP. 

¥  50  par  common 
UNIDEN  CORP. 


¥  50  par  common 
UNTTKA,  LTD. 

¥  50  par  common 
UNY  CO.,  LTD. 

¥  50  par  common 
USHIO.  INC. 

¥  50  par  common 
VICTOR  COMPANY  OF  JAPAN. 
UMTTED 

¥  SO  par  common 
WACOAL  CORP. 

¥  SO  par  common 
WAKO  SECURTTIES  CO..  LTD. 

¥  50  par  common 
YAKULT  HONSHA  CO..  LTD. 

¥  50  par  common 
YAMAGUCHI  BANK  LTD. 

¥  50  par  common 
YAMAHA  CORPORATION 

¥  SO  par  common 
YAMAHA  MOTOR  CO.,  LTD. 

¥  50  par  common 
YAMAICHl  SECURTTIES  CO.,  LTD. 

¥  SO  par  common 
YAMAMURA  GLASS  CO..  LTD. 

¥  50  par  common 
YAMANASHI  CHUO  BANK.  LTD. 

¥  50  par  common 
YAMANOUCHI  PHARMACEUTICAL 
CO..  LTD. 

¥  SO  par  common 
YAMATAKE-HONEYWELL  CO..  LTD. 

¥  50  par  common 
YAMATO  KOGYO  CO.,  LTD. 

¥  50  par  common 
YAMATO  TRANSPORT  CO.,  LTD. 

¥  SO  par  common 
YAMAZAKI  BAKING  CO.,  LTD. 

¥  50  par  common 
YAOHAN  JAPAN  CORP. 

¥  50  par  common 
YASKAWA  ELECTRIC  CORPORATION 

¥  50  par  common 
YASUDA  FIRE  ft  MARINE  INSURANCE 
CO. 

¥  SO  par  common 
YASUDA  TRUST  ft  BANKING 
COMPANY,  UMTTED 

¥  50  par  common 
YODOGAWA  STEEL  WORKS,  LTD. 

¥  50  par  common 
YOKOGAWA  ELECTRIC 
CORPORATION 

¥  50  par  common 
YOKOHAMA  RUBBER  COMPANY. 
LIMTTED 

¥  50  par  common 
YOMIURI  LAND  CO.,  LTD. 

¥  50  par  common 
YORK-BENIMARU  CO..  LTD. 

¥  50  par  common 
YOSHTTOMI  PHARMACEUTICAL 
INDUSTRIES,  LTD 

¥  50  par  common 
YUASA  CORPORATION 

Jl  SO  par  common 
YUASA  TRADING  CO.,  LTD. 

¥  50  par  common 
YURTECCORP. 


¥  50  par  common 
ZEXEL  CORPORATH3N 
¥  50  par  common 

MALAYSIA 

ADVANCE  SYNERGY  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
AFFIN  HOLDINGS  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
AMMB  HOLDINGS  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
AMSTEEL  CORPORATION  BERHAD 
Ordinary  shares,  par  .50  Malaysian 

rinffiit 
AOKAM  PERDANA  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
ARAB  MALAYSL\N  DEVELOPMENT 

BERHAD 
Ordinary  shares,  par  .50  Malaysian 

ringgit 
ARAB  MALAYSDM  CORP  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
ASL\  PACIFIC  LAND  BHD 
Ordinary  shares,  par  1  Malaysian  ringgit 
BANDAR  RAYA  DEVELOPMENTS 

BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
BERJAYA  GROUP  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
BERJAYA  INDUSTRIAL  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
BERJAYA  SINGER  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
BERJAYA  SPORTS  TOTO  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
CEMENT  INDUSTRIES  OF  MALAYSLV 

BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
COMMERCE  ASSET  HOLDING 

BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
DATUK  KERAMAT  HOLDINGS 

BERHAD 
Ordinary  shares,  par  .50  Malajrsian 

ringgit 
DCB  HOLDINGS  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
DIVERSIFIED  RESOURCES  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
DMIB  BERHAD  (MALAYSL\) 
Ordinary  shares,  par  .50  Malaysian 

ringgit ' 
EDARAN  OTOMOBIL  NASIONAL 
Ordinary  shares,  par  1  Malaysian  ringgit 
EKRAN  BERHAD 

Ordinary  shares,  par  1  Malaysian  ringgit 
ESSO  MALAYSL\  BERHAD 
Ordinary  shares,  par  .50  Malaysian 

rin|>git 
FABER  GROUP  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
GENTING  BERHAD 
Ordinary  shares,  par  .50  Malaysian 

ringgit 
GOLDEN  HOPE  PLANTATIONS 

BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
GOLDEN  PLUS  HOLDINGS  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
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COPENC  BERHAD 

Ordinary  siures.  par  .50  Malaysian 

ringgit 
GUINNESS  ANCHOR  BERHAD 
Ordinary  sham,  par  .50  Malaysian 

rinffiit 
HIGHtANDS  k  LOWLANDS  BERHAD 
Ordinary  sharas.  par  .50  Malaysian 

rin^t 
HONG  LEONG  BANK  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
HONG  LEONG  CREDIT  BERHAD 
Ordinary  shares,  par  1  Malaysian  ringgit 
HONG  LEONG  INDUSTRIES  BERHAD 
Ordinary  shares,  par  .50  Malaysian 

ringpt 
HONG  LEONG  PROPERTIES  BERHAD 
Ordinary  shares,  par  .50  Malaysian 

ringgit 
HUME  DiOUSTRIES  (MALAYSA) 

BERHAD 
Ordinary  shares,  par  1  Malaysian 


nnggit 
USHYDRAL 


ID8IS  HYDRAULIC  QblALAYSIA) 
BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
1GB  CORPORATION  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
I)M  CORPORATION  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
lOI  CORFCHtATION  BERHAD 
Odinary  ahaias,  par  .50  Malaysian 
ringgit 
ISLAND  ft  PENINSULAR  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
KAMUNTING  CORF  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
KEDAH  CEMENT  HOLDINGS  BERHAD 
CVdinary  shares,  par  1  Malaysian 
ringgit 
KELANAMAS  INDUSTRIES  BHD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
KEMAYAN  CORPORATION  BHD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
KIM  HIN  INDUSTRY  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
KUALA  LUMPUR  KEPONG  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
LAND  ft  GENERAL  BERHAD 
Ordinary  shares,  par  1  Malay.sian 
ringgit 
LANDMARKS  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
LEADER  UNIVERSAL  HOLDINGS  BHD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
UEN  HOE  CORPORATION  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 


LINGUI  DEVELOPMENTS  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
UON  LAND  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
MAGNUM  CORPORATION  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
MALAYAN  BANKING  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
MALAYAN  CEMENT  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
MALAYAN  UNITED  INDUSTRIES 
BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
MALAYAWATA  STEEL  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
MALAYSIA  INTERNATICW4AL 
SHIPPING  CORP 
Ordinary  shares,  par  1  Malaysian 
ringgit 
MALAYSL^  KBNING  CORPORATION 
BERHAD 
Ordinary  shares,  par  .10  Malaysian 
ringgit 
MALAYSIAN  AIRLINE  SYSTEM 
BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
MALAYSL^N  HEUCOPTER  SERVICES 
BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
MALAYSIAN  OXYGEN  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
MALAYOAN  PACfflC  INDUSTRIES 
BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
MALAYSL\N  RESOURCES 
CORPORATION  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
MBF  CAPITAL  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
METROPLEX  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
MULPHA  INTERNATIONAL  BHD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
MULTI-PURPOSE  HOLDINGS  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
MYCOM  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
NESTLE  (MALAYSIA)  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
NEW  STRAITS  TIMES  PRESS 
(MALAYSLM 


Ordinary  shares,  par  1  Malaysian 
ringgit 
ORIENTAL  HOLDINGS  BERHAD 
Ordinary  shares,  par  1  Malaysian 
rinffiit 
Pacific  Oiemical  Berhad 
Ordinary  shares,  par  1  Malaysian 
ringgit 
PALMCO  HOLDINGS  BERHAD 
Ordinary  shares,  par  1  Kfalaysian 
ringgit 
PAN  MALAYSIA  CEMENT  WORKS 
BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
PAN  MALAYSIA  CEMENT  WORKS 
BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
PELANGI  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
PERLIS  PLANTATIONS  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
PERUSAHAAN  OTOMOBO. 
NASIONAL  (PROTON) 
Ordinary  shares,  par  1  Malaysian 
ringgit 
PERUSAHAAN  SADUR  TIMAH 
MALAYSIA  fPERSTIM) 
Ordinary  shares,  par  1  Malaysian 
ringgit 
PETALING  GARDEN  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 

PETRONAS  Gas  BERAD 

Ordinary  shares,  par  1  Malaysian 
ringgit 
PILECON  ENGINEERING  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
PROMET  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
PUBUC  BANK  BERHAD 
Foreign  registered  shares,  par  .50 
Malaysian  ringgit 
RASHID  HUSSAIN  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
RENONG  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
RESORTS  WORLD  BERHAD 
Common  shares,  par  .50  Malaysian 
ringgit 
ROTHMANS  OF  PALL  MALL 
(MALAYSLM  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
SCB  DEVELOPMENTS  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
SELANGOR  PROPERTIES  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
SHELL  REFINING  COMPANY  BERHAD 
Ordinary  shares,  par  1  Malaysian 
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ringgit 
SIME  DARBY  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
SUNGEI  WAY  HOLDINGS  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
TA  ENTERPRISE  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
TAN  CHONG  MOTOR  HOLDINGS 
BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
TANJONG  PUBLIC  LTD.  COMPANY 

Ordinary  shares,  par  7.50  p 
TASEK  CEMENT  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
TECHNOLOGY  RESOURCES 
INDUSTRIES  BEimAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
TELEKOM  MALAYSL\  BHD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
TENAGA  NASIONAL  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
TIME  ENGINEERING  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
TRACTORS  MALAYSL\  HOLDINGS 
BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
UMW  HOLDINGS  BERHAD 
Ordinary  shares,  par  1  Malaysian 

ringgit         

UNITED  ENGINEERS  (MALAYSIA) 
BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 
UNITED  PLANTATIONS  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
WESTMONT  INDUSTRIES  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 
YTL  CORP  BERHAD 
Ordinary  shares,  par  .50  Malaysian 
ringgit 

MEXICO 

ALFA  S.A.  DE.C.V. 

Series  A,  No  par  common 
CEMEXS.A. 

Series  A,  No  par  common 
CEMEX  S.A. 

Series  B,  No  par  i:ommon 
CIFRA.  S.A.  dp:  C.V. 

Series  A  Common,  par  .30  Mexican 
new  peso 
CIFRA,  S.A.  DE  C.V. 

Series  B  Common,  per  .30  Mexican 
new  peso 
OFRA,  S.A.  DE  C.V. 

Series  C,  no  par  common 
EL  PUERTO  DE  UVERPOOL  S.A.  DE 
CV. 


Series  I,  par  .20  Mexican  new  pesos 
EMPRESAS  ICA  SOOEDAD 
CONTROLADORA  S.A. 

No  par  common  shares 
FOMENTOECO 

NOMICO  MEXICA 

No,  S.A.  DE  CV. 

Series  B,  no  par  common 
GRUPO  CARSO  S.A.  DE  CV. 

Series  Al,  no  par  common 
GRUPO  HNANCIERO  BANAMMEX 
ACCIVAL  S.A.  BANACa 

Series  B,  no  par  common 
GRUPO  FINANOERO  BANOOMER  S.A. 

Series  A,  no  par  conunon 
GRUPO  INDUSTRLU,  BIMBO  S.A.  DE 
CV. 

Series  A,  no  par  common 
GRUPO  TELEVISA  S.A.  DE  CV. 

Participating  Certificates 
KIMBERLY  CLARK  DE  MEXICO  S  A. 
DE  CV. 

Series  A,  no  par  coirmion 
TELEFONOS  DE  MEXICO  S.A.  DE  C.V. 

Series  A,  no  par  common 
TELEFONOS  DE  MEXICO  S.A.  DE  C.V. 

Series  L,  no  par  common 
VITRO  SOOEDAD  A 

NOMINA 

Common,  par  1  Mexican  new  pesos 

NETHERLANDS 

ABN  AMRO  HOLDING  N.V. 
Registered  Shares,  par  S  Netherlands 
guilder 
AEGON  N.V. 
Bearer  shares,  par  1  Netheriands 
guilder 
AKZO  NOBEL  N.V. 
Bearer  shares,  par  20  Netherlands 
guilder 
DSM  N.V. 
Registered  Shares,  par  20  Netherlands 
guilder 
ELSEVIER  N.V. 
Bearer  shares,  par  0.10  Netherlands 
guilder 
HEINEKEN  N.V. 
Bearer  shares,  par  25  Netherlands 
guilder 
HUNTER  DOUGLAS  N.V. 
Bearer  shares,  par  1  Netherlands 
guilder 
ING  GROEP  N.V. 
Registered  Shares,  par  1  Netherlands 
guilder 
KLM  KONINKUJKE  LUCHTVAART 
MAATSCHAPPIJ 
Bearer  shares,  par  20  Netherlands 
guilder 
KON  NEDERLANDSCHE  PETROLEUM 
MAATSCHAPPIJ 
Bearer  shares,  par  5  Netheriands 
guilder 
KONINKUJKE  AHOLD  NV 
Bearer  shares,  par  1.25  Netherlands 
guilder 
KONINKUIKE  BOLS  WESSANEN  N.V. 
Certificate  par  2  Netherlands  guilder 


KONINKUIKE  PTT  NEDERLAND  NV 
Registered  Shares,  par  10  Netherlanda 
guilder 
NV  KONINKUIKE  KNP  BT 
Registered  Shares,  par  2.50 
Netherlands  guilder 
PHILIPS  ELECTRONICS  N.V. 
Bearer  shares,  par  10  Netherlands 
guilder 
POLYGRAM  N.V. 
Bearer  shares,  par  0.50  Netherlands 
guilder 
STORK  N.V. 
Registered  Shares,  par  10  Netherlands 
guilder 
UNILEVER  N.V. 

Certificate  par  4  Netherlands  guilder 
WOLTERS  KLUWER  N.V. 
Registered  Shares,  par  1  Netherlands 
guilder 

NEW  ZEALAND 

BRIERLEY  INVESTMENTS  LIMITED 

Ordinary  shares,  par  NZSO.SO 
CARTER  HOLT  HARVEY  LTD. 

Ordinary  shares,  par  NZ$0. 50 
CERAMCO  CORPORATION  LIMITED 

Ordinary  shares,  par  NZtO.50 
FERNZ  CORPORATION  LIMITED 

Ordinary  shares,  par  NZSO.SO 
nSHER  &PAYKEL  INDUSTRIES 
LIMITED 

Ordinary  shares,  par  NZSO.SO 
FLETCHER  BUILDING  LTD. 

Ordinary  shares,  par  NZSO.SO 
FLETCHER  CHALLENGE  FORESTS 
DIVISION 

Ordinary  shares,  par  NZS0.4 
FLETCHER  ENERGY  LTD. 

Ordiruuy  shares,  par  NZSO.SO 
FLETCHER  PAPER  LTD. 

Ordinary  shares,  par  NZSO.SO 
INDEPENDENT  NEWSPAPERS 
UMTTED 

Ordinary  shares,  par  NZSO.SO 
UON  NATHAN  LIMITED 

Ordinary  shares,  par  NZ$0.25 
PROGRESSIVE  ENTERPRISES  LTD. 

Ordinary  shares,  par  NZSO.SO 
SANFORD  UMTTED 

Ordinary  shares,  par  NZ$0. SO 
TELECOM  CORPORATION  OF  NEW 
ZEALAND 

Ordinary  shares,  par  NZSl.QO 
WILSON  &  HORTON  UMTTED 

Ordinary  shares,  par  NZSl.OO 

NORWAY 

AKER  ASA 
A  Free  Shares,  par  20  Norwq>ian 
krone 
AKER  ASA 
B  Free  Shares,  par  20  Norwegian 
krone 
AWILCOASA 
A  Common  Shares,  par  12.50 
Norwegian  krone 
AWILCOASA 
B  Conunon  Shares,  par  12,50 
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Norwegian  krone 
BERGESEN  D.Y.  ASA 
B  Common  Shares,  par  2.50 
Norwegian  krone 
BERGESEN  D.Y.  ASA 
A  Cooimon  Shares,  par  2.S0 
Norwegian  krone 
CHRISTIANA  BAIMK  CK 
KREDITKASSE 
Ordinary  Free  Shares,  par  7 
Norwegian  krone 
DEN  NORSKE  BANK  ASA 
A  Common  Shares,  par  10  Norwef^an 
krone 
DYNO INDUSTRIER  ASA 
.    Common  Shares,  par  20  Norwegian 

krone 
ELKEMA/S 
Common  Shares,  par  20  Norwegian 
krone 
HAFSLUNDA3A 
A  Ordinary  Common,  par  1 
Nonvegian  krone 
HAFSLUND  ASA 
B  Ordinary  Common,  par  1 
Norwegian  krone 
KVAERNERASA 
A  Free  Shares,  par  12.50  Norwegian 
krone 
KVAERNERASA 
B  Common  Shares,  par  12.50 
Norwegian  krone 
LEIF  HOEGH  &  CO  ASA 
Common  Shares,  par  2  Norwegian 
krone 
MYCC»tffiDASA 
B  Ordinary  Common,  par  4 
Norwegian  krone 
NORSK  HYDRO  A.S 
Common  Shares,  par  20  Norwegian 
krone 
NORSKE  SKOGINDUSTRIER  ASA 
A  Ordinary  Shares,  par  20  Norwegian 
krone 
NORSKE  SKOGINDUSTRIER  ASA 
B  Common  Sliares,  par  20  Norwegian 
krone 
NYCCHklEDASA 
A  Ordinary  Cdmmon,  par  4 
Norwegian  krone 
ORKLA  ASA 
A  Free  Shares,  par  25  Norwegian 
krone 
ORKLA  ASA 
B  Common  Shares,  par  25  Norwegian 
krone 
PETROLEUM  GEO-SERVICES  ASA 

Free  Shares,  per  5  Norwegian  krone 
SAGA  PETROLEUM  ASA 

B  Cnmmnn  Shares,  par  15  Nnrwegiiin 
krone 
SAGA  PETROLEUM  ASA 
A  Free  Shares,  par  15  Norwegian 
krone 
SCHIBSTEDASA 
Common  Shares,  par  1  Norwegian 
krone 
SMEDVIG  ASA 
Common  Shares,  par  3  Norwegian 


krone 
STORU  ASA 
A  Ordinary  Common,  par  10 
Nonvegian  krone 
SmtUASA 
B  Onlinary  Common,  par  10 
Norwegian  krone 
TRANSOCEAN  ASA 
Common  Shares,  par  5  Norwegian 
krone 
UNI  STOREBRAND  A/S 
A  Ordinary  Common,  par  5 
Norwegian  krone 
UNI  STOREBRAND  ASA 
Convertible  Prefarred  A  Shares,  par  5 
Norwegian  krone 
UNTTORASA 
Common  Shares,  par  12.50  Norwegian 
krone 
WILH.  WILHELMSEN  LIMITED  AS 
Common  Shares,  par  5  Norwegian 
krone 
WILH.  WILHELMSEN  LIMITED  AS 
B  Common  Shares,  par  Norwegian 
krone 

PHOIPFINES 

AYALA  CORPORATTON 
Class  B  common  shares,  par  1 
Philippine  peso 
AYALA  LAND  INC. 
Class  B  Common  Shares,  par.l 
Philippine  peso 
BACNOTAN  CONSD.  INC 
Class  B  Common  Shares,  par  1 
Philippine  peso 
C  *  P  HOMES  INC. 

Common,  par  1  Philippine  peso 
FnJNVEST  LAND  INC. 

Common,  par  1  Philippine  peso 
FIRST  PHILIPPINES  HOLDING 
CORPORATION 
Class  B  Commm  Shares,  par  10 
Philippine  pesos 
INTERNATIONAL  CONTAINER 
TERMINAL  SERVICES  INC. 
Common,  par  1  Philippine  peso 
JG  SUMMIT  HOLDINGS  INC 
Class  B  Common  Shares,  par  1 
Philippine  peso 
MANILA  ELECTRIC  COMPANY 
Preferred  Series  B  Shares,  par  10 
Philippine  pesos 
MEGAWORLD  PROPERTIES  & 
HOLDINGS 
Common,  par  1  Philippine  peso 
METRO  PACIFIC  CORPORATION 
Class  A  Common,  par  1  Philippine 
peso 
METROPOLITAN  BANK  &  TRU.ST 
COMPANY 
Common,  par  100  Philippine  pesos 
PHILIPPINE  COMMERCE 

INTERNATIONAL  BANK  (PCI) 
Common,  par  100  Philippine  pesos 
PHILIPPINE  LONG  DISTANCE 
TELEPHONE  COMPANY 
Common,  per  5  Philippine  pesos 
PHDJPPINE  NATIONAL  BANK 


Class  B  Common  Shares,  par  100 
Philippine  pesos 
POJIPINO  TELEPHONE 
CORPORATION 

Common,  par  1  Philippine  peso 
RFM  CORPORATION 

Common,  par  1  Philippine  peso 
SAN  MIGEUEL  CORPORATION 

Class  B  Common  Shares,  par  10 
Philippine  pesos 
SM  PRIME  HOLDINGS  INC. 

Common,  par  10  Philippine  pesos 
SOUTHEAST  ASLV  CEMENT  HOLDING 

Common,  par  10  Philippine  pesos 
UNIVERSAL  ROBINA  CORPORATION 

Common,  par  10  Philippine  pesos 
ABOmZ  EQUITY  VENTURES  INC. 

Common,  par  10  Philippine  Pesos 

SINGAPORE 

ACMALIMITQ} 

Ordinary  shares,  par  S$0.50 
AMCOL  HOLDINGS  LTD. 

Ordinary  shares,  par  S$0.25 
AURIC  PACIFIC  GROUP 

Ordinary  shares,  par  SSO.SO 
CITY  raVELOPMENTS  UMITED 

Ordinary  shares,  par  S$0.50 
CYCLE  &  CARRL\GE  LTD. 

Ordinary  shares,  par  SSl.OO 
DBS  LAND  LTD 

Ordinary  shares,  par  S91.00 
DEVELOPMENT  BANK  OF 
SINGAPORE  LTD. 

Foreign  Registered  Shares,  par  SSl.OO 
FAR  EAST  LEVINGSTONE 
SHIPBUILDING  LTD. 

Ordinary  shares,  par  SSO.SO 
FRASER  ft  NEAVE  LIMITED 

Stock  Units,  SSl.OO 
GOLDTRON  LIMITED 

Ordinary  shares,  par  SS0.20 
HAW  PAR  BROTHERS 

INTERNATIONAL  LTD. 

Ordinary  shares,  par  SSl.OO 
HITACHI  ZOSEN  SINGAPORE  LTD 

Ordinary  shares,  par  SS0.20 
HOTEL  PROPERTIES  LIMITED 

Ordinary  shares,  par  SSl.OO 
INCHCAPE  BERHAD 

Ordinary  shares,  par  S$0.50 
JURONG  SHIPYARD  LIMITED 

Ordinary  shares,  par  S$0.50 
KEPPEL  CORPORATION  LIMITED 

Ordinary  shares,  par  SSl.OO 
LUM  CHANG  HOLDINGS  LIMITED 

Ordinary  shares,  par  S$0.50 
MARCO  POLO  DEVELOPMENTS 
LIMITED 

Ordinary  shores,  par  SSI.IK) 
METRO  HOLDING 

Ordinary  shares,  par  SSl.OO 
NATSTEEL  LIMITED 

Ordinary  shares,  par  SSO.SO 
NEPTUNE  ORIENT  UNES  LTD. 

Ordinary  shares,  par  SSl.OO 
OVERSEAS  CHINESE  BANKING 
CORP.LTD. 

Foreign  Registered  Shares,  par  SSl.OO 
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OVERSEAS  UNION  BANK  LTD. 

Foreign  Registered  Shares,  par  SSl.OO 
OVERSEAS  UNION  ENTERPRISE  LTD. 

Ordinary  shares,  par  SSl.OO 
PACmC  CARRIERS  LIMITED 
Ordinary  shares,  par  SS0.50 
PARKWAY  HOLDINGS  LIMITED 

Ordinary  shares,  par  SSO.SO 
ROTHMANS  INDUSTRIES  LIMITED 

Ordinary  shares,  par  SSO.SO 

SEMBAWANG  CORPORATION 

LIMITED 

Ordinary  shares,  par  SSl.OO 

SHANGRI-LA  HOTEL  UMTTED 

Ordinary  shares,  par  SSl.OO 
SIME  SINGAPORE  LIMITED 
Ordinary  shares,  par  SS0.25 
SINGAPORE  AIRLINES  LIMITED 

Foreign  Registered  Shares,  par  SSl.OO 
SINGAPORE  LAND  LTD. 

Ordinary  shares,  par  SSl.OO 
SINGAPORE  PRESS  HOLDINGS 
LIMITED 
Foreign  Registered  Shares,  par  SSl.OO 
SINGAPORE  TELECOMMUNICATIONS 
LTD 
Ordinary  shares,  par  SS0.15 
STRAITS  STEAMSHIP  LAND  LTD 

Ordinary  shares,  par  SSO.SO 
STRAITS  TRADING  COMPANY 
LIMITED 
Ordinary  shares,  par  SSl.OO 
TAT  LEE  BANK  LTD. 

Ordinary  shares,  par  SSl.OO 
TIMES  PUBUSHING  LIMITED 
Ordinary  shares,  par  SSl.OO 
UNITED  ENGINEERS  LTD. 

Ordinary  shares,  par  SSl.OO 
UNITED  INDUSTRIAL  CORPORATION 
LTD. 
Ordinary  shares,  par  SSl.OO 
UNITED  OVERSEAS  BANK  LIMITED 

Foreign  Registered  Shares,  par  SSl.OO 
UNITED  OVERSEAS  LAND  LIMITED 

Ordinary  shares,  par  SSl.OO 
WBL  CORPORATION  LTD. 

Ordinary  shares,  par  SSl.OO 
WING  TAl  HOLDINGS  LTD 
Ordinary  shares,  par  SS0.25 

SOUTH  AFRICA 

AMPLATSLTD. 
Ordinary  shares,  par  1  South  African 
rand 
ANGLO  AMERICAN  CORPORATION/ 
SOUTH  AFRICA 
Ordinary  shares,  par  0.10  South 
African  rand 
ANGLO  AMERICAN  GOLD 
INVESTMENT  CO  LTD 
Ordinary  shares,  par  1  South  Afriian 
rand 
ANGLO  AMERICAN  INDUSTRL\L 
CORPORATION 
Ordinary  shares,  par  1  South  African 
rand 
ANGLOVAAL  INDUSTRIES  LIMITED 
Ordinary  shares,  par  0.05  South 
African  rand 


ANGLOVAAL  LIMITED 
Ordinary  shares,  par  0.0001  South 
African  rand 
BARLOW  LIMITED 
Ordinary  shares,  par  0.05  South 
African  rand 
C.G.  SMITH  LIMITED 
Ordinary  shares,  par  0.10  South 
African  rand 
DE  BEERS  CONSOLIDATED  MINES 
IIMTTED 
Ordinary  shares,  par  Link  Units 
DRIEFONTEIN  CONSOLIDATED 
LIMITED 
Ordinary  shares,  par  0.50  South 
African  rand 
FIRST  NATIONAL  BANK  HOLDINGS 
LIMITED 
Ordinary  shares,  par  0.20  South 
African  rand 
FREE  STATE  CONSOLIDATED  GOLD 
MINES  LTD. 
Ordinary  shares,  par  0.50  South 
African  rand 
GENCOR  LIMITED 
Ordinary  shares,  par  0.04  South 
African  rand 
GOLD  FIELDS  OF  SOUTH  AFRICA 
UMTTED 
Ordinary  shares,  par  0.05  South 
African  rand 
HIGHVELD  STEEL  &  VANADIUM 
CORP.  UMTTED 
Ordinary  shares,  par  1  South  African 
rand 
IMP  ALA  PLATINUM  HOLDINGS 
UMTTED 
Ordinary  shares,  par  0.20  South 
African  rand 
ISCORLIMTTED 
Ordinary  shares,  par  1  South  African 
rand 
ja  Company  Umited 
Ordinary  shares,  par  1  South  African 
rand 
JOHNNIES  INDUSTRIAL 

CORPORATION  LIMTTED 
Ordinary  shares,  par  0.10  South 
African  rand 
KLOOF  GOLD  MINING  COMPANY 
LIMTTED 
Ordinary  shares,  par  0.25  South 
African  rand 
LIBERTY  HOLDINGS  UMTTED 
Ordinary  shares,  par  0.25  South 
African  rand 
LIBERTY  LIFE  ASSOCIATION  OF 
AFRICA  LTD 
Ordinary  shares,  par  0.10  South 
African  rand 
MIDDLE  WrrWATERSRAND 
.       (WESTERN  AREAS)  LTD 
Ordinary  shares,  par  0.01  South 
African  rand 
MURRAY  ft  ROBERTS  HOLDING 
LIMTTED 
Ordinary  shares,  par  0.10  South 
African  rand 
NAMPAK  UMTTED 


Ordinary  shares,  par  0.05  South 
African  rand 
NEDOOR  UMTTED 
OrdiiMfy  shares,  par  1  South  African 
rand 
PREMIER  GROUP  UMTTED 
Ordinary  shares,  par  0.05  South 
African  rand 
REMBRANDT  a»JTROLLING 
INVESTMENT  UMTTED 
Ordinary  shares,  par  0.01  South 
African  rand 
REMBRANDT  GROUP  UMTTED 
Ordinary  shares,  par  0.01  South 
African  rand 
REUNERT  LIMTTED 
Ordinary  shares,  par  0.10  South 
African  rand 
RUSTENBURG  PLATINUM  HOLDINGS 
UMTTED 
Ordinary  shares,  par  0.10  South 
African  rand 
SAFMARINE  ft  RENNIES  HOLDINGS 
UMTTED 
Ordinary  shares,  par  0.50  South 
African  rand 
SAMANCOR  UMTTED 
Ordinary  shares,  par  0.04  South 
African  rand 
SAPPI  LIMTTED 
Ordinary  shares,  par  1  South  African 
rand 
SASOL  LIMTTED 

Ordinary  shares,  no  par 
SOUTH  AFRICAN  BREWERIES 
LIMTTED 
Ordinary  shares,  par  0.20  South 
African  rand 
SOUTHERN  LIFE  ASSOCIATION 
UMTTED  (THE) 
Ordinary  shares,  par  0.50  South 
African  rand 
STANDARD  BANK  INVESTMENT 
CORP.LTD. 
Ordinary  shares,  par  1  South  African 
rand 
THE  TONGAAT-HULETT  GROUP 
LIMTTED 
Ordinary  shares,  par  1  South  African 
rand 
TIGER  OATS  UMTTED 
Ordinary  shares,  par  0.10  South 
African  rand 
VAAL  REEFS  EXPipRATION  & 
MINING  CO  LTD 
Ordinary  shares,  par  0.50  South 
African  rand 
WESTERN  DEEP  LEVELS  LIMTTED 
Ordinary  shares,  par  2  South  Afriran 
rand 
WOOLTRU  LIMITED 
Ordinary  shares,  par  0.05  South 
African  rand 
WOOLTRU  UMTTED 
Class  A  Ordinary  shares,  par  0.05 
South  African  rand 

SPAIN 

ACERINOX  S.A. 
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Registered  Shares,  par  1000  pesetas 

Bearer  shares,  par  1000  pesetas 

NORDBANKEN  AB 

AUTOPISTAS  CONCESIONARIA 

PORTLAND  VALDERRIVAS,  S.A. 

Restricted  shares,  par  12.50  Swedish 

ESPANOLA  S.A. 

Bearer  shares,  par  500  pesetas 

krona 

Bearer  shares,  par  SOO  pesetas 

REPSOL  S.A. 

SANDVKAB 

XWTOPISTAS  DEL  MARE  NOSTRUM 

Bearer  shares,  par  500  pesetas 

Free  shares,  par  5  Swedish  krona 

SARRIO  S.A. 

SANDVIK  AB 

Regiaiered  Sbarss,  par  1000  pesetas 

Bearer  shares,  par  500  pesetas 

A  Free  shares,  par  5  Swedish  krona 

BANCO  BILBAO  VI7r  AYA,  S.A. 

SOOEDAD  ESPANOLA  DE  CARBUROS 

SCANIA  AG 

Regiier»d  Shares,  par  600  pesetas 

METAUCOS 

A  Free  shares,  par  10  Swedish  krona 

BANgb  CENTRAL 

Bearer  shares,  par  1000  pesetas 

SCANIA  AG 

TflSPANOAMERICANO  S.A. 

TABACALERA,  S.A. 

B  Free  shares,  par  10  Swedish  krona 

Registered  Shares,  par  SOO  pesetas 

Series  A  Registered  shares,  par  SOO 

SEcuRrrAS  ab 

BANCO  ESPANOL  DE  CREDITO,  S.A. 

pesetas 

B  Free  shares,  par  2  Swedish  krana 

Registered  Shares,  par  400  pesetas 

TELEFONICA  DE  ESPANA,  S.A. 

skandinaviska  ENSKILDA 

BANCO  POPULAR  ESPANOL 

Bearer  shares,  par  500  pesetas 

BANKEN 

Registered  Shares,  par  500  pesetas 

UNION  ELECTRICA-FENOSA.  S.A. 

A  Free  shares,  par  10  Swedish  krona 

BANCO  SANTANDER.  S.A. 

Bearer  shares,  par  SOO  pesetas 

SKANSKAAB 

Registered  Shares,  par  750  pesetas 

URALITA,  S.A. 

B  Free  shares,  par  10  Swedish  krona 

BANKINTER  S.A. 

Bearer  shares,  par  440  pesetas 

SKFAB 

Registered  Shares,  par  1  SOO  pesetas 

VALLEHERMOSO  S.A. 

B  Free  shares,  par  12.50  Swedish 

COMPANIA  ESPANOLA  DE 

Bearer  shares,  par  SOO  peseUs 

krona 

PETROLEOS,  S.A. 

VISCOFAN,  S.A. 

SKFAB 

Bearer  shares,  par  500  pesetas 

Bearer  shares,  par  100  pesetas 

A  Free  shares,  par  12.50  Swedish 

COMPANL\  SEVILLANA  DE 

SWEDEN 

krona 

ELEClKiaDAD,  S.A. 

SSAB  SVENSKT  STAL  AB 

Bearer  shares,  par  500  pesetas 

ABBAB 

A  Free  shares,  par  25  Swedish  krona 

CORP  BANCARIA  DE  ESPANA, 

B  Free  shares,  par  50  Swedish  kroiia 

SSAB  SVENSKT  STAL  AB 

(ARGENTARIA) 

ABBAB 

B  Free  shares,  par  25  Swedish  krona 

Registered  Shares,  par  500  pesetas 

A  Free  shares,  par  SO  Swedish  krona 

STORA  KOPPARBERGS  BERGSLAGS 

CORPORAQON  FTNANCIERA  ALBA 

AGAAB 

AB 

S.A. 

B  Free  shares,  par  5  Swedish  krona 

A  Free  shares,  par  5  Swedish  krona 

Bearer  shares,  par  1000  pesetas 
CORPORAQON  MAPFRE,  CIA  OfTV 

AGAAB 

STORA  KOPPARBERGS  BERGSLAGS 

A  Free  shares,  par  5  Swedish  krona 

AB 

REASEGUROS 

ASTRA  AB 

B  Free  shares,  par  5  Swedish  krona 

Bearer  shares,  par  500  pesetas 

A  Free  shares,  par  2.50  Swedish  krona 

SVENSKA  CELLULOSA 

CRISTALERIA  ESPANOLA,  S.A. 

ASTRA  AB 

AKTIEBOLAGET  SCA 

Bearer  shares,  par  1000  pesetas 

B  Free  shares,  par  2.50  Swedish  krona 

B  Free  shares,  par  10  Swedish  krona 

CireiERTAS  Y  MZOV  S.A.,  COMPANIA 

ATLAS  COPCO  AB 

SVENSKA  CELLULOSA 

GENERAL 

A  Free  shares,  par  S  Swedish  krona 

AKTIEBOLAGET  SCA 

Bearer  shares,  par  1000  pesetas 

ATLAS  COPCO  AB 

A  Free  shares,  par  10  Swedish  krona 

DRAGADOS  Y  CONSTRUCaONES, 

B  Free  shares,  par  5  Swedish  krona 

SVENSKA  HANDELSBANKEN  AB 

S.A. 

EIJ^CTROLUXAB 

A  Free  shares,  par  10  Swedish  krona 

Bearer  shares,  par  SOO  pesetas 

B  Free  shares,  par  25  Swedish  krona 

SVENSKA  HANDELSBANKEN  AB 

EBRO  AGRICOLAS,  CIA  DE 

FASTIGHETS  AB  HUFVUDSTADEN 

B  Free  shares,  par  10  Swedish  krona 

ALIMENT AQON  SA 

A  Free  shares,  par  5  Swedish  krona 

SYDKRAFT  AB 

Bearer  shares,  par  100  pesetas 

FORSAKRINGS  AB  SiCANDL\ 

A  Free  shares,  par  10  Swedish  krona 

EL  AGUILA  S.A. 

Free  shares,  par  5  Swedish  krona 

SYDKRAFT  AB 

Bearer  shares,  par  500  pesetas 

H  «c  M  HENNES  &  MAURITZ  AB 

C  Free  shares,  par  10  Swedish  krona 

EMPRESA  NACIONALDE 

B  Fri  Aktie,  par  S  Swedish  krona 

TF:I,EF0N  AKTIEBOLAGET  LM 

ELECTRICIDAD  S.A. 

INCENTIVE  AB 

ERICSSON 

Bearer  shares,  par  800  pesetas 

B  Free  shares,  par  10  Swedish  krona 

B  Free  shares,  par  2.50  Swedish  krana 

FOMENTO  DE  CONSTRUCaONES  Y 

INCENTIVE  AB 

TELEF'ONAKTlfBOLAGET  LM 

CONTRATAS 

A  Free  shares,  par  10  Swedish  krona 

ERICSSON 

Bearer  shares,  par  1000  pesetas 

INDUSTRIVARDEN  AB 

A  Free  shares,  par  2.50  Swedish  krona 

FUERZAS  ELECTRICAS  DE 

A  Free  shares,  par  20  Swedish  krono 

TIDNINGS  AB  MARIEBERG 

CATALUNA,  S.A. 

INDUSTRIVARDEN  AB 

A  Free  shares,  par  10  Swedish  krona 

Series  A  Bearer  shares,  par  1000 

C  Free  shares,  par  20  Swedish  krona 

TRELLEBORG  AB 

pesetas 

INVESTOR  AB 

B  Free  shares,  par  25  Swedish  krona 

GAS  NATURAL  SDG  S.A. 

A  Free  shares,  par  25  Swedish  krana 

VOLVO  AB 

Registered  Shores,  par  fi(M)  pesetas 

INVESTOR  AB 

A  Free  shares,  par  5  Swedisli  kronn 

HIDROELECTRICA  DEL  CANTABRICO, 

B  Free  shares,  par  25  SwedisJi  krona 

VOLVO  AB 

S.A. 

MOOCH  DOMSJO  AB 

B  Free  shares,  par  S  Swedish  krona 

Bearer  shares,  par  1000  pesetas 

A  Free  shares,  par  50  Swedish  krona 

Switzerland 

IBERDROLA  SA 

MO  OCH  DOMSIO  AB 

Bearer  shares,  par  500  pesetas 

B  Free  shares,  par  50  Swedish  krona 

ABB  AG 

INMOBUJARIA  MflKOPOLTTANA 

NCCAB 

Bearer  shares,  par  100  Swiss  francs 

VASCO  CENTRAL 

A  Free  shares,  par  25  Swedish  krona 

ABB  AG 

Bearer  shares,  par  SOO  pesetas 

NCCAB 

Registered  shares,  par  20  Swiss  francs 

KOIPE,  SA. 

B  Free  shares,  par  25  Swedish  krona 

ADL\  IN  TERNATIONAL  AG 
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Bearer  shares,  par  10  Swiss  (rancs 
ALUSUISSE-LONZA  HOLDING  AG 
Bearer  shares,  par  125  Swiss  francs 
ALUSUISSE-LONZA  HOLDING  AG 
Registered  shares,  par  125  Swiss 
francs 
BALOISE-HOLDING 
Registered  shares,  par  100  Swiss 
francs 
CIBA-GEIGY  AG 

Bearer  shares,  par  20  Swiss  francs 
CIBA-GEIGY  AG 

Registered  shares,  par  20  Swiss  francs 
COMPAGNIE  FINANdERE 
RICHEMONTAG 
Bearer  shares,  par  100  Swiss  francs 
CS  HOLDING 

Bearer  shares,  par  20  Swiss  francs 
ELEKTROWATTAG 

Bearer  shares,  par  SO  Swiss  francs 
FORBO  HOLDING  AG 

Registered  shares,  par  50  Swiss  francs 
GEORG  FISCHER  AG 

Bearer  shares,  par  500  Swiss  francs 
HOLDERBANK  FINANOERE  GLARUS 
AG 
Bearer  shares,  par  50  Swiss  francs 
MOTOR-COLUMBUS  AG 

Bearer  shares,  par  500  Swiss  francs 
NESTLE  SA 

Rsgisteied  shares,  par  10  Swiss  francs 
OERLIKCX4-BUEHRLE  HOLDING  LTD. 
R^stered  shares,  par  20  Swiss  francs 
PARGESA  HOLDING  SA 

Bearer  shares,  par  1000  Swiss  francs 
ROCHE  HOLDING  AG 

Bearer  shares,  par  100  Swiss  francs 
ROCHE  HOLDING  AG 
Genussschein  No  par 
S.M.H.  (SOOETE  SUISSE  POUR  LA 
MICROLECTRONIQUE)  A 
Registered  shares,  par  10  Swiss  francs 
S.M.H.  (SOOETE  SUISSE  POUR  LA 
MICROLECTRONIQUE)  A 
Bearer  shares,  par  SO  Swiss  francs 
SANDOZ  AG 

Bearer  shares,  par  20  Swiss  francs 
SANDOZ  AG 

Registered  shares,  par  20  Swiss  francs 
SCHINDLER  HOLDING  AG 
Participation  Certificate,  par  100 
Swiss  francs 
SCHINDLER  HOLDING  AG 
Registered  shares,  par  100  Swiss 
francs 
SCHWEIZERISCHE 

BANKGESELLSCHAFT 
Beorer  shares,  par  100  Swiss  francs 
SCHWEIZERISCHE 

RUKCKVKRS1CHERUNGS-GF.S. 
Registered  shares,  pjir  10  Swiss  frams 
SCHWEIZERISCHER  BANKVEREIN 

Registered  shares,  par  50  Swiss  francs 
SOC.  GENERA  LE  DE  SURVEILLANCE 
HOLDING  SA 
Registered  shares,  par  20  Swiss  francs 
SOC.  GENERALE  DE  SURVEILLANCE 
HOLDING  SA 
Bearer  shares,  par  100  Swiss  francs 


SOOETE  INTERNATIONALE  PIRELLI 
SA 
Bearer  shares,  par  100  Swiss  francs 
SULZERAG 
'  Participation  Certificates,  par  100 

Swiss  francs 
SULZERAG 
Registered  shares,  par  100  Swiss 
francs 
SWISSAIR  SCHWEIZERISCHE 
LUFTVERKEHR  AG 
Registered  shares,  par  350  Swiss 
francs 
WINTERTHUR  SCHWEIZER. 
VERSICHERUNGS  GES. 
Bearer  shares,  par  20  Swiss  bancs 
WINTERTHUR  SCHWEIZER. 
VERSICHERUNGS  GES. 
Registered  shares,  par  20  Swiss  francs 
ZUERICH  VERSICHERUNGS- 
(3ESELLSCHAFT 
Registered  shares,  par  10  Swiss  francs 

Thailand 

ADVANCED  INFORMATION  SERVICES 
PUBUC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
ASL\  SECURITIES  TRADING  CO.  LTD. 

Ordinary  shares,  par  10  Thai  baht 
BANGKOK  BANK  PUBUC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
BANGKOK  LAND  PUBLIC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
BANGKOK  METROPOLITAN  BANK 
PUBLIC  CO.  LTD. 
Common,  par  10  Thai  baht 
BANK  OF  ASL\  PUBLIC  CO.  LTD. 
.  Ordinary  shares,  par  10  Ttiai  baht 
BANK  OF  AYUDHYA  PUBUC  CO.  LTD. 

Ordinary  shares,  par  10  Thai  baht 
BANPU  PUBUC  CO.  LTD. 

Ordinary  shares,  par  10  Thai  baht 
CHAROEN  POKPHAND  FEEDMILL 
PUBUC  CO.  LTD. 
Cjimmon,  par  10  Thai  baht 
CHRISTIAN  &  NIELSEN  (THAILAND) 
PUBUC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
CMIC  FINANCE  ft  SECURITIES  PUBUC 
CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
DHANA  SL\M  nNANCE  k 

SECURITIES  PUBUC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
FINANCE  ONE  PUBUC  CO.  LTD. 

Ordinary  shares,  par  10  Thai  baht 
FIRST  BANGKOK  CITY  BANK  PUBUC 
CO.  LTD. 
Ordinary  shares,  par  15  Thai  baht 
GENERAL  FINANCE  &  SECURITIES 
PUBLIC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
HEMARAJ  LAND  ft  DEVELOPMENT 
PUBLIC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
INDUSTRL\L  FINANCE  CORP  OF 
THAILAND  PUBUC  CO.  LTD. 
Common,  par  10  Thai  baht 
INTERNATIONAL  BROADCASTING 
PUBUC  CO.  LTD. 


Ordinary  shares,  par  10  Thai  baht 
INTERNATIONAL  COSMEnCS  PUBLIC 
CO.  LTD. 
Ordinary  shares,  par  10  Tliai  baht 
KRISDA  MAHANAKORN  PUBUC  CO. 
LTD. 
Ordinary  shares,  par  10  Thai  baht 
KRUNG  THAI  BANK  PUBUC  CO.  LTD. 

Conmion,  par  10  Thai  baht 
LAND  It  HOUSES  PUBUC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
MDX  PUBUC  CO.  LTD. 

Ordinary  shares,  par  10  Thai  baht 
NATURAL  PARK  PUBUC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
NAVA  FINANCE  &  SECURITIES 
PUBUC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
NTS  STEEL  GROUP  PUBUC  CO.  LTD. 

Ordinary  shares,  par  10  Thai  baht 
PHATRA  THANAKTT  PUBUC  CO.  LTD. 

Ordinary  shares,  par  10  Thai  baht 
PROPERTY  PERFECT  PUBUC  CO.  LTD. 

Ordinary  shares,  par  10  Thai  baht 
QUALITY  HOUSES  PUBUC  CO.  LTD. 

Ordinary  shares,  par  IGtThai  baht 
REGIONAL  CONTAINER  UNES 
PUBUC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
SAMART  CORP  PUBUC  CO.  LTD. 
Onlinary  shares,  par  10  Thai  baht 
SECURITIES  ONE  PUBUC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
SHINAWATRA  COMPUTER  ft 

COMMUNICATIONS  PUBUC  CO. 
LTD. 
Ordinary  shares,  par  10  lliai  baht 
SIAM  CEMENT  PUBUC  CO.  LTD. 

Ordinary  siiares,  par  10  Thai  baht 
SL\M  OTY  BANK  PUBUC  CO.  LTD. 

Ordinary  shares,  par  5  Thai  twht 
SIAM  CITY  CEMENT  PUBUC  CO.  LTD. 
(THE) 
Ordinary  shares,  par  10  Thai  baht 
SL\M  COMMEROAL  BANK  PUBUC 
CO.  LTD. 
Ordinary  sliares,  par  10  Thai  baht 
TELECOM  ASL\  PUBUC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
THAI  FARMERS  BANK  PUBUC  CO. 
LTD. 
Ordinary  sliares,  par  10  Thai  baht 
THAI  GERMAN  CERAMIC  PUBUC  CO. 
LTD. 
Ordinary  shares,  par  10  Thai  baht 
THAI  MILITARY  BANK  PUBUC  CO. 
LTD. 
Ordinary  shares,  par  10  Thai  baht 
TPI POLENE  CO.  PUBUC  CO.  LTD. 
Ordinary  .shares,  par  10  Thai  baht 
UNION  ASIA  FINANCE  PUBUC  CO. 
LTD. 
Common  shares,  par  10  Thai  baht 
UNIVEST  LAND  PUBUC  CO.  LTD. 
Common  shares,  par  10  Thai  baht 
WATTACHAK  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 

UNITED  KINGDOM 

ABBEY  NATIONAL  PLC 


Fudval  KMiatar  /  Vol.  81.  No.  147  /  Tuesday.  lulv  30.  1996  /  Rules  and  Raeulations 


/   Vnl     e.|     Kl» 


1  Mt     I    ,¥*... 


3MC2         Feibnd  lagiiter  /  Vol.  61,  No.  147  /  Tua«day,  July  30.  1996  /  Rules  and  Ragulations 


Ordinary  shares,  par  10  p 
ALKRT  FISHER  GROUP  PLC 

Ordinary  shares,  par  S  p 
ALLIED  COLLOIDS  GROUP  PLC 

Ordinary  shares,  par  10  p 
ALLIED  DO^fECQ  PLC 

Ordinary  shares,  par  25  p 
AMSTRADPLC 

Ordinary  shares,  par  25  p 
ANGLIAN  WATER  PLC 

Ordinary  shares,  par  £1 
APVPLC 

Ordinary  shares,  par  10  p 
ARGOSPLC 

Ordinary  shares,  par  10  p 
ARGYLL  GROUP  PLC 

Ordinary  shares,  par  25  p 
ARJO  WIGGINS  APPLETON  PLC 

Ordinary  shares,  par  25  p 
ASDA  GROUP  PLC 

Ordinary  shares,  par  25  p 
ASSOCIATED  BRITISH  FOODS  PLC 

Ordinary  shares,  par  5  p 
ASSOOATED  BRITISH  PORTS 
HOLDINGS  PLC 

Ordinary  shares,  par  25  p 
B.A.T.  INDUSTRIES  PLC 

Ordinary  shares,  par  25  p 
BAA  PLC 

Ordinary  shares,  par  £1 
BANK  OF  SCOTLAND  (GOVERNOR  ft 
COMPANY) 

Ordinary  sliaies,  par  25  p 
BARCLAYS  PLC 

Ordinary  shares,  par  1 
BARRATT  tKVELOPMENTS  PLC 

Ordinary  shares,  par  10  p 
BASS  PLC 

Ordinary  shares,  par  25  p 
BBA  GROUP  PLC 

Ordinary  shares,  par  25  p 
BET  PLC 

Ordinary  shares,  par  value  25  p 
BICC  PLC 

Ordinary  shares,  par  50  p 
BILTONPLC 

Ordinary  shares,  par  .125  p 
BLUE  QRCLE  INDUSTRIES  PLC 

Ordinary  shares,  par  50  p 
BOC  GROUP  PLC,  THE 

Ordinary  shares,  par  25  p 
BOOKER  PLC 

Ordinary  shares,  par  25  p 
BOOTS  COMPANY  PLC 

Ordinary  .shares,  par  25  p 
BOWTHORPE  PLC 

Ordinary  shares,  par  10  p 
BPB  INDUSTRIES  PLC 

Ordinary  .shares,  par  50  p 
BRADFORD  PROPERTY  TRUST  PLC 

Ordinary  shares,  par  5  p 
BRITISH  AEROSPACE  PLC 

Ordinary  shares,  par  10  p 
BRITISH  AIRWAYS  PLC 

Ordinary  shares,  par  25  p 
BRITISH  GAS  PLC 

Ordinary  shares,  par  25  p 
BRITISH  LAND  COMPANY  PLC 

Ordinary  shares,  par  25  p 


BRITISH  PETROLEUM  COMPANY  PLC, 
THE 

Ordinary  shares,  par  25  p 
BRITISH  SKY  BROADCASTING  GROUP 
PLC 

Ordinary  shares,  par  25  p 
BRITISH  STEEL  PLC 

Ordioary  shares,  par  50  p 
BRITISH  TELECOMMUNICATIONS 
PLC 

Ordinary  shares,  par  25  p 
BRIXTON  ESTATE  PLC 

Ordinary  shares,  par  25  p 
BRYANT  GROUP  PLC 

Ordinary  shares,  par  25  p 
BTRPLC 

Ordinary  shares,  par  25  p 
BUNZLPLC 

Ordinary  shares,  par  25  p 
BURMAH  CASTROL  PLC 

Ordinary  shares,  par  1 
BURMAH  OIL  PLC,  THE 

Ordinary  shares,  par  value  100  p 
BURTON  GROUP  PLC,  THE 

Ordinary  shares,  par  10  p 
CABLE  AND  WIRELESS  PLC 

Ordinary  shares,  par  5  p 
CADBURY  SCHWEPPES  PLC 

Ordinary  shares,  par  25  p 
CARADONPLC 

Ordinary  shares,  par  25  p 
CARLTON  COMMUNICATIONS  PLC 

Ordinary  sliares,  par  5  p 
CHARTER  PLC 

Ordiruuy  Registered  2  p 
CHRISTIES  INTERNATIONAL  PLC 

Ordinary  shares,  par  5  p 

CMIC  FINANCE  ft  SECURITIES  PLC 

Foreign  Registered  50  p 
COATS  VIYELLA  PLC 

Ordinary  shares,  par  25  p 
COMMERCLU,  UNION  PLC 

Ordinary  shares,  par  25  p 
COOKSON  GROUP  PLC 

Ordinary  shares,  par  50  p 
COURTAULDS  PLC 

Ordinary  shares,  par  25  p 
COURTAULDS  TEXTILES  PLC 

Ordinary  shares,  par  25  p 
DALGETYPLC 

Ordinary  shares,  par  £1 
DAWSON  INTERNATIONAL  PLC 

Ordinary  shares,  par  25  p 
DE  LA  RUE  PLC 

Ordinary  shares,  par  25  p 
DIPLOMA  PLC 

Ordinary  shares,  par  5  p 
DIXONS  GROUP  PLC 

Ordinary  shares,  par  10  p 
EAST  MIDLANDS  ELECTTRICITY  PU: 

Ordinary  shares,  par  50  p 
EASTERN  GROUP  PLC 

Ordinary  shares,  par  value  50  p 
EDINBURGH  INVESTMENT  TRUST 
PLC,  THE 

Ordinary  shares,  par  25  p 
ELECTRA  INVESTMENT  TRUST  PLC 

Ordinary  shares,  par  25 
ELECTROCOMPONENTS  PLC 


Ordinary  shares,  par  10  p 
ENGLISH  CHINA  CLAYS  PLC 

Ordinary  shares,  par  25  p 
ENTERPRISE  OIL  PLC 

Ordinary  shares,  par  25  p 
EUROTUNNEL  EPLC  ESA 

No  par  Ordinary  Units 
FIRST  LEISURE  CORPORATION  PLC 

Ordinary  shares,  par  25  p 
FISONSPLC 

Ordinary  shares,  par  value  25  p 
FKIPLC 

Ordinary  shares,  par  10  p 
FLEMING  MERCANTILE  INVESTMENT 
TRUST  PLC 

Ordinary  shares,  par  25  p 
FOREIGN  ft  COLONL\L  INVESTMENT 
TRUST  PLC 

Ordinary  shares,  par  25  p 
FORTE  PLC 

Ordinary  shares,  par  value  25  p 
GENERAL  ACCIDENT  PLC 

Ordinary  shares,  par  25  p 
GENERAL  ELECTRIC  COMPANY  PLC 

Ordinary  shares,  par  5  p 
GEORGE  WIMPEY  PLC 

Ordinary  shares,  par  25  p 
GKNPLC 

Ordinary  shares,  par  £1 
GLAXO  HOLDINGS  PLC 

Ordinary  shares,  par  value  50  p 
GLAXO  WELLCOME  PLC 

Ordinary  shares,  par  25  p 
GLYNWED  INTERNATIONAL  PLC 

Ordinary  shares,  par  25  p 
GRANADA  GROUP  PLC 

Ordinary  shares,  par  25  p 
GRAND  METROPOLITAN  PLC    . 

Ordinary  shares,  par  25  p 
GREAT  PORTLAND  ESTATES  PLC 

Ordinary  shares,  par  50  p 
GREAT  UNIVERSAL  STORES  PLC 

Ordinary  shares,  par  25  p 
GREENALLS  GROUP  PLC 

Limited  voting  ordinary  shares,  par  25 

P 
GUARDL\N  ROYAL  EXCHANGE  PLC 

Ordinary  shares,  par  S  p 
GUINNESS  PLC 

Ordinary  shares,  par  25  p 
HALMAPLC 

Ordinary  shares,  par  10  p 
HAKffiROS  PLC 

Ordinary  shares,  par  20  p 
HAMMERSON  PLC 

Ordinary  shares,  par  25  p 
HANSON  PLC 

Ordinary  shares,  par  25  p 
HARRISONS  ft  CROSFIELD  PLC 

Ordinary  shares.  |>ar  25  p 
HEPWORTH  PLC 

Ordinary  shares,  par  25  p 
HIGHLAND  DISTILLERIES  COMPANY 
PLC 

Ordinary  shares,  par  20  p 
HILLSDOWN  HOLDINGS  PLC 

Ordinary  shares,  par  10  p 
HSBC  HOLDINGS  PLC 

HKSIO.OO  par  ordinary  shares 
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HSBC  HOLDINGS  PLC 

Ordinary  shares,  par  75  p 
IMIPLC 

Ordinary  shares,  par  25  p 
IMPERIAL  CHEMICAL  INDUSTRIES 
PLC 
Ordinary  shares,  par  £1 
INCHCAPEPLC 

Ordinary  shares,  par  25  p 
INVESCO  PLC 

Ordinary  shares,  par  25  p 
J  SAINSBURY  PLC 

Ordinary  shares,  par  25  p 
JOHNSON  MATTHEY  PLC 

Ordinary  shares.  par£l 
KINGFISHER  PLC 

Ordinary  shares,  par  25  p 
KWK  SAVE  GROUP  PLC 

Ordinary  shares,  par  10  p 
LADBROKE  GROUP  PLC 

Ordinary  shares,  par  10  p 
LAING  OOHN)  PLC 

Ordinary  shares,  par  25  p 
LAING  OOHNl  PLC 

A  Ordinary  Non-vqting  25  p 
LAND  SECURITIES  PLC 
Ordinary  shares,  par  £1 
LAPORTEPLC 

Ordinary  shares,  par  50  p 
LASMO  PLC 

Ordinary  shares,  par  25  p 
LEGAL  ft  GENERAL  GROUP  PLC 

Ordinary  shares,  par  25  p 
LLOYDS  ABBEY  LIFE  PLC 
Ordinary  shares,  par  5  p 
LLOYDS  BANK  PLC 

Ordinary  shares,  par  25  p 
LONDON  ELECTRICITY  PLC 

Ordinary  sharps,  par  50  p 
LONRHOPLC 

Ordinary  shares,  par  25  p 
LUCAS  INDUSTRIES  PLC 

Ordinary  shares,  par  25  p 
MftGGROUPPLC 

Ordinary  shares,  par  25  p 
MARKS  AND  SPENCER  PLC 

Ordinary  shares,  par  25  p 
MARLEYPLC 

Ordinary  shares,  par  25  p 
MCKECHNIEPLC 

Ordinary  shares,  par  25  p 
MEPCPLC 

Ordinary  shares,  par  25  p 
MERCHANTS  TRUST  PLC,  THE 

Ordinary  shares,  par  25  p 
MERCURY  ASSET  MANAGEMENT 
GROUP  PLC 
Ordinary  shares,  par  5  p 
MEYER  INTERNATIONAL  PLC 

Ordinary  shares,  par  25  p 
MORGAN  CRUCIBLE  COMPANY  PLC. 
THE 
Ordinary  shares,  par  25  p 
NATIONAL  GRID  GROUP  PLC 

Ordinary  shares,  par  SO  p 
NATIONAL  POWER  PLC 

Ordinary  shares,  par  iO  p 
NATIONAL  WESTMINSTER  BANK  PLC 
Ordinary  shares,  par£l 


NEXT  PLC 

Ordinary  shares,  par  10  p 
NFCPLC 

Ordinary  shares,  par  5  p 
NORTHERN  FOODS  PLC 

Ordinary  shares,  par  25  p 
PEARSON  PLC 

Ordinary  shares,  par  25  p 
PENINSULAR  ft.  ORIENTAL  STEAM 
NAVIGATION 

Defer  Unit  £1 
PILKINGTON  PLC 

Ordinary  shares,  par  50  p 
POWERGEN  PLC 

Ordinary  shares,  par  50  p 
PREMIER  FARNELL  PLC 

Ordinary  shares,  par  5  p 
PROVIDENT  FINANOAL  PLC 

Ordinary  shares,  par  10  p 
PRUDENTIAL  CORPORATION  PLC 

Ordinary  shares,  par  5  p 
RACAL  ELECTRONICS  PLC 

Ordinary  shares,  par  value  25  p 
RANK  ORGANISATION  PLC 

Ordinary  shares,  par  10  p 
RECKITT  ft  COLMAN  PLC 

Ordinary  shares,  par  10  p 
REDLANDPLC 

Ordinary  shares,  par  25  p 
REED  INTERNATIONAL  PLC 

Ordinary  shares,  par  25  p 
RENTOKIL  GROUP  PLC 

Ordinary  shares,  par  2  p 
REUTERS  HOLDINGS  PLC 

B  Ordinary,  par  2.5  p 
REXAMPLC 

Ordinary  shares,  par  50  p 
RMC  GROUP  PLC 

Ordinary  shares,  par  25  p 
ROLLS-ROYCE  PLC 

Ordinary  shares,  par  20  p 
ROYAL  BANK  OF  SCOTLAND  GROUP 
PLC 

Ordinary  shares,  par  25  p 
ROYAL  INSURANCE  HOLDINGS  PLC 

Ordinary  shares,  par  25  p 
RTZ  CORPORATION  PLC 

Ordinary  shares,  par  10  p 
RUGBY  GROUP  PLC.  THE 

Ordinary  shares,  par  25  p 
SCAPA  GROUP  PLC 

Ordinary  shares,  par  25  p 
SCHRODERS  PLC 

Ordinary  shares,  par  £1 
SCHRODERS  PLC 

Non-voting  Ordinary  shares,  par  £1 
SCOTTISH  &  NEWCASTLE  PLC 

Ordinary  shares,  par  20  p 
SCOTTISH  HYDRO-ELECTRIC  PLC 

Ordinary  shares,  par  50  p 
SCOTTISH  POWER  PLC 

Ordinary  shares,  par  50  p 
SEARS  PLC 

OrtKnary  shares,  par  25  p 
SEDGWICK  GROUP  PLC 

Ordinary  shares,  par  10  p 
SEVERN  TRENT  PLC 

Ordinary  shares,  par  £1 
SHELL  TTIANSPORT  ft  TRADING 
CCftlPANY,THE 


Ordinary  Registered  25  p 
SIEBEPLC 

Ordinary  shares,  par  25  p 
SLOUGH  ESTATES  PLC 

Ordinary  shares,  par  25  p 
SMITH  ft  NEPHEW  PLC 

Ordinary  shares,  par  10  p 
SMITH  (W.H.)  GROUP  PLC 

A  Ordinary,  par  50  p 
SMITHKLINE  BEECHAM  PLC 

A  Ordinary,  par  12.5  p 

SMITHS  INDUSTRIES  PLC 

Onfiiury  shares,  par  25  p 

SOUTHERN  HitTRIC  PLC 

Ordinary  shares,  par  53  p 

SPIRAX-SARCO  ENGINEERING  PLC 

Ordinary  shares,  par  25  p 
STANDARD  CHARTERED  PLC 

Ordinary  shares,  par  25  p 
STOREHOUSE  PLC 

Ordinary  shares,  par  TO  p 
SUN  ALUANCE  GROUP  PLC 

Ordinary  shares,  par  25  p 
TftNPLC 

Ordinary  shares,  par  1 
TX  GROUP  PLC 

Ordinary  shares,  par  25  p 
TARMAC  PLC 

Ordiiuuy  shares,  par  50  p 
TATEftLYLEPLC 

Ordinary  shares,  par  25  p 
TAYLOR  WOODROW  PLC 
Ordinary  shares,  par  25  p 
TELEWEST  COMMUNICATICWS  PLC 

Ordinary  shares,  par  10  p 
TESCOPLC 

Ordinary  shares,  par  5  p 
THAMES  WATER  PLC 

Ordinary  shares,  par  1 
THORN  EMI  PLC 

Ordinary  shares,  par  25  p 
TCftOONSPLC 

Ordinary  shares,  par  5  p 
TR  CITY  OF  LONDON  TRUST  PLC 

Ordinary  shares,  par  25  p 

TR  SMALLER  COMPANIES 

INVESTMENT  TRUST 

Ordinary  shares,  par  25  p 

TSB  GROUP  PLC 

Ordinary  shares,  par  value  25  p 
UNIGATE  PLC 

Ordinary  shares,  par  25  p 
UNILEVER  PLC 

Ordinary  shares,  par  5  p 
UNITED  BISCUITS  (HOLDINGS)  PLC 

Ordinary  shares,  par  25  p 
UNITED  NEWS  &  MEDL\  PLC 

Ordinary  shares,  par  25  p 
UNITED  UTILITIES  PLC 

Ordinary  shares,  par  1  * 

VAUX  GROUP  PLC 

Ordinary  shares,  par  10  p 
VENDOME  LUXURY  GROUP  PLC 

Ordinary  shares,  par  10  p 
VICKERSPLC 

Ordinary  shares,  par  50  p 
VODAFONE  GROUP  PLC 
Ordinary  shares,  par  5  p 
WHITOREADPLC 
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A  Odiaaiy,  pai  25  p 
WILLIAM  BAIRD  PLC 

Ordinaiy  sham,  par  SO  p 
WniJAMS  HOLDINGS  FLC 

OnUnaiy  ibarat,  par  ZS  p 
WILLIS  CORROON  GROUP  PLC 

Oidinaiy  ihara*.  par  IZ.S  p 
WILSON  (CONNOLLY)  HOLDINGS  PLC 

Ordiiuiy  ituraa,  par  25  p 
WITAN  INVESTMENT  COMPANY  PLC 

Ordiiiaiy  shares,  par  25  p 
WCHJELEYPLC 

Ordinaiy  share*,  par  25  p 
YORKSHIRE  ELECTRIOTY  GROUP 
PLC 

Ordinary  shaies,  par  .5682  p 
ZENECA  GROUP  PLC 

Ordinary  shares,  par  25  p 

By  Older  of  the  Board  of  Govanum  of 
the  Federal  Reserve  System,  acting  by 
its  Director  of  the  Division  of  Banking 
Supervision  and  Regulation  pursuant  to 
delegated  authority  (12  CFR 
265.7(f)(10)),  July  23, 1996. 
WUUaas  W.  Wlas, 
Secretary  of  the  Board. 
tFR  Dog.  9e-191B3  FUad  7-2!Mie:  8:45  unj 
■um  cooi  ai»«i-* 


DEPARTMENT  OF  TRANSPORTA'nON 
Ndml  AvMioa  Administration 

14CFRPwt39 

(Doctot  No.  90-CC-W-AO;  AnandnMnt  9»- 
9654;ADM-12-12] 

RM2120-AA64 

All  WM  Mnoos  DiracHvos;  Th#  NMf 
PIpar  Alrerall,  inc.  (Formarly  PIpar 
AlrcfaR  CotporaUon)  Mo<Ma  PA31, 
PA31-M0,  PA31-42S,  and  PA31-3S0 
Alfplanaa;  ConracUon 

AOStCV:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule;  conection. 

summary:  This  action  makes  a 
coirectian  to  Airworthiness  Directive 
(AD)  95-12-12.  which  wras  published  in 
the  Federal  Register  on  Jime  6, 1996  (61 
FR  28733),  and  concerns  Tlie  New  Piper 
Aircraft,  Inc.  Models  PA31.  PA31-3(X). 
PA31-325.  and  PA31-350  airplanes. 
That  publication  incorrectly  references 
the  date  for  the  instructions  to  Piper  Kit 
763-017  as  "revised  June  18, 1980" 
instead  of  "revised  Jime  18, 1990."  The 
AD  currently  requires  repetitively 
inspecting  the  upper  section  of  the 
Fuselage  Station  (FS)  317.75  bulkhead 
for  cracks,  and  incorpoiating  cos  of  two 
raxnfbccenient  kits  depending  on 
wbetber  cracks  are  found  in  tba  FS 
317.75  buikbeadaree.  This  action 
coneda  the  ADto  reflect  the  conect 


date  of  dia  instnictioas  to  Piper  Kit  763- 
917. 

WKCIIW  MTC:  July  16, 1996. 

fCM  RHmCM  MramMTm  OONTACT: 
Christina  Marsh.  Aerospace  Engineer, 
FAA,  AtlanU  Aircraft  Certification 
OfBca,  Campus  Building.  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  30S-7362;  bcaimile  (404)  305- 
7348. 

SUPPlfMENTAflY  INFOnMATKM:  On  May 
30, 1996,  die  Federal  Aviation 
Administration  (FAA)  issued  AD  96- 
12-12,  Amendment  39-9654  (61  FR 
28733,  June  6, 1996),  which  applies  to 
Piper  Models  PA31,  PA31-300,  PA31- 
325,  and  PA31-3SO  airplanes.  This  AD 
requires  repetitively  inspecting  the 
upper  section  of  the  Fuselage  Station 
(FS)  317.75  bulkhead  for  cracks,  and 
incorporating  one  of  two  reinforcement 
kits  depending  on  whether  cracks  are 
found  in  the  i^  317.75  bulkhead  area. 

Need  for  the  Comction 

Paragraph  (a)(2)  of  the  AD  incorrectly 
references  the  date  for  the  instructions 
to  Piper  Kit  763-917  as  "revised  June 
18, 1B80"  instead  of  "revised  June  18. 
1990."  Affected  individuals  who  try  to 
obtain  these  instructions  as  currently 
referenced  would  not  be  able  to  because 
(as  referenced  as  June  18, 1980)  the 
instrucdons  do  not  exist 

CoTTection  of  Publication 

Accordingly,  the  publication  of  June 
6, 1996  (61  FR  28732),  of  Amendment 
39-8654;  AD  96-12-12.  which  was  the 
subject  of  FR  Doc.  96-14174,  is 
corrected  as  follows: 

8aoaonM.13    IConadad] 

On  page  Z8733,  in  the  third  column, 
section  39.13,  paragraph  (a)  (2)  of  the 
AD,  the  13th  line  Cram  the  top  of  the 
colunm,  correct  "revised  June  18,  1980" 
to  "revised  June  18, 1990." 

Action  is  taken  herein  to  correct  this 
reference  in  AD  96—12-12  and  to  add 
this  AD  correction  to  section  39.13  of 
the  Federal  Aviation  Regidations  (14 
CFR  39.13).  The  effective  date  remains 
July  16, 1996. 

Issued  in  Kansas  City,  Missouri  on  July  22, 
1986.  ^ 


DEPARTMBfT  OF  STATE 

22CFR Partial   ~ 
IPuMeiMioaaaiq 


Manager,  Smo/I  AitTdaae  Dfeadoral*,  Atero/t 
Certificaton  Service. 

(FR  Doc  ae-l«277  FUsd  7-2*-aB;  8:45  m) 
■  Ian  eoaa  MM-is-a 


io( 
of  AuitiantlcaAton 

AQBtCV:  Department  of  State. 
ACnON:  Final  rule. 

SUMMARY:  This  rule  amends  Department 
of  State  regulations  on  issuance  of 
certificates  of  authentication  to  provide 
for  Assistant  Authentication  Officers,  in 
addition  to  the  Authentication  Officer 
and  Acting  Authentication  Officer,  to 
authenticate  documents  on  behalf  of  the 
Seoelary  of  State. 
fffECnvE  DATES:  July  31, 1996. 
FOR  FURTHER  MFORMATION  CONTACT:  K.E. 
Malmborg,  Attorney  Adviser,  Officer  of 
the  Legal  Adviser,  Department  of  State, 
22d  and  C  Street  N.W.,  Washington  D.C 
20520,  Telephone  (202)  647-5154. 
SUPPLEMDfrARY  INFORMATXM:  22  CFR 
part  131  was  issued  in  1957.  At  that 
time,  the  volume  of  authentications  of 
legal  documents  for  use  outside  the 
United  States  and  of  foreign  legal 
documents  for  use  within  the  United 
States  was  such  that  the  Department  of 
State  Authentication  Officer,  or  Acting 
Authentication  Officer,  could  perform 
the  authentication  function.  The  volume 
of  such  authentications  is  now  such 
that,  even  with  the  entry  into  fbica  for 
the  United  States  of  the  Convention 
abolishing  the  requirement  of 
legalisation  for  foreign  public 
documents  of  October  S,  1961  (33  UST 
883),  it  is  no  longer  practical  for  a  single 
officer  to  perform  this  function.  In  order 
to  enable  the  Department  to  respond 
more  effectively  to  the  needs  of  the 
public,  this  rule  provides  for  additional 
officers  to  exercise  authority  to 
authenticate  documents. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
use  553,  notice  of  proposed  rulemaking 
and  opportimity  for  comment  are  not 
required,  and  this  rule  may  be  made 
e^ctive  less  than  30-days  after 
publication  in  the  Federid  Register. 
Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Orders  12778  and  12866.  Also,  thisTule 
is  not  a  major  rule  and  will  not  cause 
8  significant  economic  impact  or  other 
lubstantial  efbct  on  small  entities. 
'  Therefore,  the  requirements  of  the 
Ragolatoiy  FlDdbility  Act,  5  USC  601  et 
teq.,  do  not  apply.  Nor  does  the  rule' 
impose  imftinned  mandates  reqturing 
■nalyiis  under  tka  Unfunded  Mandates 
Hafafm  Act  Baoaaae  this  ia  a  rule  of 
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agency  organization,  it  is  not  required  to 
be  submitted  to  the  Congress  and  the 
General  Accounting  Officer  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996;  however,  it  is 
anticipated  that  having  additional 
authentication  officers  will  expedite  the 
processing  of  authentication  requests  by 
small  entities. 

List  of  Subject!  in  22  CFK  Part  131 

Seals  and  insignia. 

Accordingly,  under  the  authority  of  S 
USC  301  and  553  and  22  USC  2651a, 
§  131.1  is  revised  to  read  as  follows: 

The  Authentication  Officer,  Acting 
Authentication  Officer,  or  any  Assistant 
Authentication  Officer  designated  by  either 
of  the  former  officers  may,  and  is  hereby 
authorized  to,  sign  and  issue  certificatefl  of 
authentication  under  ttie  seal  of  the 
Department  of  State  for  and  in  the  name  of 
the  Secretary  of  State  or  the  Acting  Secietaiy 
.  of  State.  The  fbnn  of  autliantication  shall  be 
as  follows: 

In  testimony  whereof,  I, 

^ ,  Secretary  of  State  have 

hereunto  caused  tlie  seal  of  the  Department 
of  State  to  be  affixed  and  my  name 
sutncribed  by  the  Authentication  Officer, 
Acting  Authentication  Officer,  or  an 
Assistant  Authentication  (DfBcer,  of  tiie  said 

Department,  at .  ia .  this 

day  of 19 


(Secretary  of  Sute) 

By  

( 


.  Authentication 


Officar,  Department  of  State) 
(22  U.S.C  26Sla) 

Dalsd:  )uly  12, 1996. 
Patrick  F.  Kuiadiy, 
Aasittant  Secretary  for  A  dnunittmtion. 
(FR  Doc  96-18988  Filed  7-29-96:  8:45  ami 


UNITED  STATE3  mFOfMATION 
AQENCV 

22CFRPart514 

Exchviga  Viaitor  Program 

AOaiCY:  United  SUtes  hiformatioD 

Agency. 

ACTION:  Fimd  rule. 


Y:  To  hcilitate  use  of  the  short- 
term  scholar  category  for  the  purpose  of 
participation  in  the  Exchange  Visitor 
Program,  the  Agency  is  extending  the 
permitted  period  of  program 
participation  as  a  short-term  scholar 
from  four  months  to  six  months. 
EFFECTIVE  DATE:  This  rtUe  is  efiective 
July  30, 1996. 

FOR  FURTICR  MFORMATION  CONTACT: 
Staidey  S.  Colvin,  Assistant  General 
Coiuuel,  United  States  Information 


Agency,  301  4tii  Street,  SW., 
Washington,  DC  20547;  Telephone, 
(202)  619-4979. 

SUPPLEMENTARY  »«F0RMATK3N:  On  June 
10, 1996  the  Agency  adopted  a  final  rule 
governing  eligibility  for  Exchange 
Visitor  Program  partidpaUon  as  a 
professor  or  researcji  sdiolar.  This  final 
nde,  which  amended  §  514.20  of  the 
Exchange  Visitor  Program  regulations, 
limits  program  partidpation  as  a 
professor  or  research  scholar  to 
nonimmigrant  aliens  who  have  not  been 
physically  present  in  the  United  States, 
in  J  visa  status,  for  all  or  part  of  the 
twelve  month  period  preceding  their 
entry  into  the  United  States  as  a 
professor  or  research  scholar 
participant. 

An  exception  to  this  rule  was 
provided  to  nonimmigrant  aliens 
present  in  the  United  States  for  less  than 
six  months  or  whose  presence  in  the 
United  States  was  pursuant  to  program 
participation  as  a  short-term  scholar. 
Accordingly,  both  to  fadUtate  use  of  the 
short-term  scholar  category  and  to 
conform  the  period  of  program  duration 
of  the  short-term  scholar  category  to  the 
exception  permitted  by  5  514.20(d),  the 
Agency  hereby  extends  the  period  of 
program  duration  for  this  category  from 
four  months  to  six  months. 

List  of  Subjects  in  22  CFK  Part  514 

Cuiltural  exchange  programs. 

Dated:  July  24, 1996. 
Las  Jin. 
General  Counsel. 

Accordingly,  22  CFR  part  514  ia 
amended  as  follows: 

PART  S14— EXCHANGE  VISITOA 
PROGRAM 

1.  The  authority  dtation  for  part  514 
continues  to  read  as  follows: 

AiitlMrily:  8  U.S.C  1101(aKl5IO).  1182. 
12S8;  22  U.S.C  1431-1442,  2451-2460: 
RsorganizatioD  Plan  No.  2  of  1977, 42  FR 
62461,  3  CFR,  1977  Comp.  p.  200:  E.a 
12048,  43  FR  13361,  3  CFK  1976  Comp.  p. 
168;  USIA  Delegation  Order  No.  BS-5  (SO  FR 
27393.) 

2.  Section  514.21  is  amended  by 
revising  paragraph  (g)  to  read  as  followa: 

{514.21    8tw«MMm  aeholara. 


(g)  Duration  of  partidpation.  The 
short-term  scholar  shall  be  authorized  to 
partidpate  in  the  Exchange  Visitor 
Program  for  the  length  of  time  necessary 
to  complete  the  program,  which  time 
shall  not  exceed  six  months.  Programs 
under  this  section  are  exempted  bam 

S  514.8(b)  governing  the  miniiniim 

duration  of  a  program.  Extensions 


beyond  the  duration  of  partidpaUon  are 
not  permitted  imder  this  cate^uy. 

IFR  Doc  96-19271  Filed  7-29-96;  8:45  am) 


DEPARTMENT  OF  COMMERCE 
Patent  and  Tradamartt  Oflloa 
37  CFR  Parti 

[DoctiM  No.  9(04i7ii»-6ia*-aq 

RM0S51-AA8> 

Revision  Of  Patent  Faaa  tor  Flaeal  Year 
1997 

AOENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  final  rulemaking. 

8Uia«ARY:  The  Patent  and  Trademark 
Office  (PTO)  is  amending  the  rules  of 
practice  in  patent  cases  to  adjust  certain 
patent  fee  amounts  to  reDect 
fluctuations  in  the  Consumer  Price 
Index  (CPI)  and  to  recover  costs  of 
operation. 

EFFECTIVE  OATl:  October  1, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Harris  by  telephone  at  (703)  305- 
8510.  fax  at  (703)  305-8525.  e-mail  at 
rharriaOuspto.gov,  or  by  mail  marked  to 
his  attention  and  addressed  to  the  U.S. 
Patent  and  Trademark  Office,  Office  of 
Planning  and  Evaluation,  Crystal  Park  1, 
Suite  1107.  Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION:  This  rule 
change  is  designed  to  adjust  PTO  fees  in 
accordance  with  the  applicable 
provisions  of  tide  35,  United  States 
Code:  and  section  10101  of  the  Omnibus 
Budget  Recondliation  Act  of  1990  (as 
amended  by  section  8001  of  Ihiblic  Law 
103-66),  all  as  amended  by  the  Patent 
and  Trademark  Office  Authorization  Act 
of  1991  (Public  Law  102-204). 

Background 

Statutory  Provisions 

Patent  fees  are  authorized  by  35 
U.S.C  41  and  35  U.S.C  376,  A  fifty 
percent  reduction  in  the  fees  paid  under 
35  U.S.C.  41(a)  and  (b)  by  independent 
inventore,  small  business  concerns,  and 
nonprofit  organizations  who  meet 
prescribed  definitions  is  required  by  35 
U.S.C  41(h). 

Subsection  41(f)  of  tide  35,  United 
States  Code,  provides  that  fees 
established  under  35  U.S.C.  41(a)  and 
(b)  may  be  adjusted  on  October  1, 1992, 
and  every  year  thereafter,  to  reflect 
fluduaUons  in  the  Consumer  Price 
Index  (CPI)  over  the  predous  12 
months. 

Section  10101  of  the  Omnibus  Budget 
Recondliation  Act  of  1990  (amendadDy 
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section  8001  of  Public  Law  103-66) 
provides  tliat  there  shall  be  a  surcharge 
on  all  fees  established  under  35  U.S.C. 
41(a)  and  (b)  to  collect  SllS  million  in 
fiscal  year  1997. 

Subsection  41(d)  of  title  35,  United 
States  Code,  authorizes  the 
Commissioner  to  establish  tees  for  all 
other  processing,  services,  or  materials 
related  to  patents  to  recover  the  average 
cost  of  providing  these  services  or 
materials,  except  for  the  fees  for 
recording  a  document  affecting  title,  for 
each  photocopy,  and  for  each  black  and 
white  copy  of  a  patent. 

Section  376  of  title  35,  United  Stales 
Code,  authorizes  the  Commissioner  to 
set  fees  for  patent  applications  filed 
under  the  patent  Cooperation  Treaty 

(PCT). 

Subsection  41(g)  of  title  35,  United 
States  Code,  provides  that  new  fee 
amounts  established  by  the 
Commissioner  under  section  41  may 
take  effect  thirty  days  after  notice  in  the 
Federal  Register  and  the  OfTicial 
Gazette  of  the  Intent  and  Trademark 
Office. 

Recovery  Level  Determinations 

This  rule  adjusts  patent  fees  for  a 
planned  recovery  of  $716,723,000  in 
fiscal  year  1997.  as  proposed  in  the 
Administration's  budget  request  to  the 
Congress. 

The  patent  statutory  fees  established 
by  35  U.S.C.  41(a)  and  (b)  will  be 
adjusted  on  October  1, 1996,  to  reflect 
any  fluctuations  occurring  during  the 
previous  12  months  in  the  Consumer 
Price  Index  for  all  urban  consumers 
(CPI-U).  In  calculating  these 
fluctuations,  the  Office  of  Management 
and  Budget  (OMB)  has  determined  that 
the  PTO  should  use  CPI-U  data  as 
determined  by  the  Secretary  of  Labor. 
However,  the  Department  of  Labor  does 
not  make  public  the  CPI-U  until 
approximately  21  days  sfler  the  end  of 
the  month  being  calculated.  Therefore, 
the  latest  CPI-U  information  available  is 
for  the  month  of  June  1996.  In 
accordance  with  previous  rulemaking 
methodology,  the  PTO  uses  the 
Administration's  projected  CPI-U  for 
the  12-month  period  ending  September 
30, 1996,  which  is  3.1  percent.  Based  on 
this  projection,  patent  statutory  fees  will 
he  adjusted  by  3.1  percent.  Before  the 
fln.-il  fee  s<:hedi>le  is  published,  the  fees 
may  be  adjusted  slightly  based  on 
updated  available  fiom  the  Department 
of  Labor. 

Certain  non-statutory  patent 
processing  fees  established  under  35 
U.S.C.  41(d)  and  PCT  processing  fees 
established  under  35  U.S.C  376  will  be 
adjusted  to  recover  their  estimated 
average  costs  in  fiscal  year  1996.  Three 


patent  service  fees  that  are  set  by  statue 
will  not  be  adjusted.  The  three  fees  that 
are  not  being  adjusted  are  assignment 
recording  fees,  printed  patent  copy  fees 
and  photocopy  charge  fees. 

The  final  fee  amounts  were  rounded 
by  applying  standard  arithmetic  rules  so 
that  the  amounts  rounded  would  be 
convenient  to  the  user.  Fees  of  SlOO  or 
more  were  rounded  to  the  nearest  $10. 
Fees  between  $2  and  $99  were  rounded 
to  an  even  number  so  that  any 
comparable  small  entity  fee  would  be  a 
whole  number. 

Workload  Projections 

Determination  of  workloads  varies  by 
fee.  Principal  workload  projection 
techniques  are  as  follows: 

Patent  application  workloads  are 
projected  from  statistical  regression 
models  using  recent  application  filing 
trends.  Patent  issues  are  projected  from 
an  in-house  patent  production  model 
and  reflect  examiner  production 
achievements  and  goals.  Patent 
maintenance  fee  workloads  utilize 
patents  issued  3.5,  7.5  and  11.5  years 
prior  to  payment  and  assume  payment 
rates  of  79  percent,  55  percent  and  32 
percent,  respectively.  Service  fee 
workloads  follow  linear  trends  from 
prior  years'  activities. 

General  Procedures 

Any  fee  amount  that  is  paid  on  or 
after  the  effective  date  of  the  fee 
increase  would  be  subject  to  the  new 
fees  then  in  effect.  For  purposes  of 
determining  the  amount  of  the  fee  to  be 
paid,  the  date  of  mailing  indicated  on  a 
proper  Ortificate  of  Mailing  or 
Transmission,  where  authorized  under 
37  CFK  1.8,  will  be  considered  to  be  the 
date  of  receipt  in  the  PTO.  A  Ortificate 
of  Mailing  or  Transmission  under 
Section  1.8  is  not  proper  for  items 
which  are  specifically  excluded  from 
the  provisions  of  Section  1.8  Section  1.8 
should  be  consulted  for  those  items  for 
whirh  a  Certificate  of  Mailing  or 
Transmission  is  not  proper.  Such  items 
include,  inter  alia,  the  filing  of  national 
and  international  applications  for 
patents  and  the  filing  of  trademark 
applications.  However,  the  provisions  of 
37  CFR  1.10  relating  to  filing  papers  and 
fees  with  an  "Express  Mail"  certificate 
do  apply  to  any  paper  or  fee  (including 
patent  and  trademark  applications)  to  he 
filed  in  the  PTO.  Ifan  appli<:ation  or  fee 
is  filed  by  "Express  Mail"  with  a  proper 
certificate  dated  on  or  after  the  effective 
date  of  the  rules,  as  amended,  the 
amount  of  the  fee  to  be  paid  would  be 
the  fee  established  by  the  amended 
rules. 

In  order  to  ensure  clarity  in  the 
implementation  of  the  new  fees,  a 


discussion  of  specific  sections  is  set 
forth  below. 

Diacnssion  of  Specific  Rnlee 

37  CFR  1.16    National  Application 
Filing  Fees 

Section  1.16,  paragraphs  (a),  (b),  (d), 
and  (0  through  (i),  is  revised  to  adjust 
fees  established  therein  to  reflect 
fluctuations  in  the  CPL  Further,  section 
1.16,  is  revised  to  remove  the 
undesignated  text  following  paragraph 
(d),  and  add  a  new  paragraph  (kj 
including  the  provisions  of  such  deleted 
undesignated  text.  In  addition,  S  1.16(k) 
is  also  applicable  to  any  additional  fees 
required  by  SS 1-16  (i>and  (j). 

37  CFR  1.17    Patent  Application 
Procession  Fees 

Section  1.17,  paragraphs  (b)  through 
(g),  (mj,  (r)  and  (s),  is  revised  to  adjust 
fees  established  therein  to  reflect 
fluctuations  in  the  CPL 

Section  1.17,  paragraphs  (j)  and  (n) 
through  (p),  is  revised  to  adjust  fees 
established  therein  to  recover  costs. 

37  CFR  1.18    Patent  Issue  Fees 

Section  1.18,  paragraphs  (a)  through 
(c),  is  revised  to  adjust  fees  established 
therein  to  reflect  fluctuations  in  the  CPI. 

37  CFR  1.20    Post-Issuance  Fees 
Section  1.20,  paragraphs  (c),  (i),  and 

(j),  is  revised  to  adjust  fees  established 

therein  to  recover  costs. 
Section  1.20,  paragraphs  (e)  through 

(g),  is  revised  to  adjust  fees  established 

therein  to  reflect  fluctuations  in  the  CPI. 

37  CFR  1.21    Miscellaneous  Fees  and 
Charges 

Section  1.21.  paragraph  (a)(1),  is 
revised  to  establish  a  non-refundable 
applications  fee  which  reflects  the  costs 
of  processing  an  application  for  the 
registration  examination.  Currently,  the 
inO  evaluates  and  processes  the 
applications  of  individuals  who  do  not 
qualify  for  admission  or  those  who 
withdraw  from  the  examination,  but 
generally  refunds  the  examination  fee  to 
such  applicants.  Thus,  other  fee  payers 
beer  the  costs  of  this  evaluation  and 
processing.  This  amendment  will  shift 
the  expense  of  evaluating  applications 
to  all  applicants.  In  order  to  offset  the 
application  fee.  the  examination  fee  will 
be  slightly  decreased. 

Section  1.21.  paragraph  (a)(3)  and 
(a)(6),  is  revised  to  adjust  fees 
established  therein  to  recover  costs. 

37  CFR  1.445    International 
Application  Filing,  Processing,  and 
Search  Fees 

Section  1.445,  paragraph  (a),  is 
revised  to  adjust  the  fees  authorized  by 


35  U.S.C.  376  to  recover  costs  and 
raflect  current  business  practices. 

37  CFR  1 .482    International 
Preliminary  Examination  Fees 

Section  1.482,  paragraphs  (a)(1)(i), 
(a)(l)(ii),  and  (a)(2)(ii).  is  revised  to 
adjust  the  fees  authorized  by  35  U.S.C. 
376  to  recover  costs. 

37  CFR  1 .492    National  Stage  Fees 

Section  1.492,  paragraphs  (a),  (b)  and 
(d),  is  revised  to  adjust  fees  established 
therein  to  reflect  fluctuations  in  the  CPI. 

Responae  to  Comments  on  the  Rules 

A  notice  of  proposed  rulemaking  to 
adjust  patent  fee  amoimts  was 
published  in  the  Federal  Register  on 
May  1,  1996,  at  61  FR  19224  and  the 
Office  Gazette  of  the  United  States 
Patent  and  Trademark  OfBce  on  May  7, 
1996,  at  1186  OG  14. 

A  public  hearing  was  held  on  June  5, 
1996.  Two  comments  were  received  and 
considered  in  adopting  the  rules  set 
forth  herein.  No  oral  testimony  was 
presented. 

Comment:  One  respondent  stated  that 
the  PTO  should  not  adjust  patent  fee 
amounts  using  the  U.S.  Department  of 
Labor's  Consumer  Price  Index  (CPI).  The 
respondent  stated  that  the  CPI  does  not 
reflect  a  true  or  accurate  index  of 
increasing  consumer  prices. 

Response:  The  PTO  is  required  by  law 
to  base  its  inflationary  fee  increases  on 
fluctuations  in  the  CPI  over  the  12 
mmiths  prior  to  the  effective  date  of  the 
fee  irtcreaae.  However,  if  the  Department 
of  Labor  modifies  the  definition  or 
changes  the  method  of  calculating  the 
Consumer  Price  Index  for  all  urban 
consumere  (CPI-U),  which  is  the  version 
of  the  CPI  that  OMB  has  determined  the 
PTO  should  use,  future  PTO  inflationary 
fee  increases  could  be  based  on  the 
revised  index. 

Comment:  One  respondent  stated  that 
the  patent  extension  fees  set  in  37  CFR 
1.17  (a)  through  (d)  should  be  reduced 
by  at.  least  50  percent  for  patent 
applications  filed  on  or  after  June  8, 
1995. 

Response:  Patent  extension  fees  were 
set  in  statute  by  Congress  in  1982  with 
the  enactment  of  Public  Law  97-247. 
The  PTO  does  not  have  the  authority  to 
offer  a  .50  per<:ent  discount  for  all  patent 
nppli<:alinns  filed  on  oratter  June  H, 
1995. 

Other  Considerations 

This  rulemaking  contains  no 
information  collection  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  This 
rule  has  been  determined  to  be  not 
significant  for  purposes  of  Executive 


Order  12866.  The  PTO  has  determined 
that  this  rule  change  has  no  Federalism 
implications  affecting  the  relatioruhip 
between  the NationalGovemment and 
the  States  as  outlined  in  Executive 
Order  12612. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
rule  change  will  not  hove  a  significant 
impact  on  a  substantial  number  of  small 
entities  (Regulatory  Flexibility  Act,  5 
U.S.C.  605(b)|.  The  rule  change 
increases  fees  to  reflect  the  change  in 
the  CPI  as  authorized  by  35  U.S.C.  41(f). 
Further,  the  principal  impact  of  the 
major  patent  fees  hiss  already  been  taken 
into  account  in  35  U.S.C.  41(h),  which 
provides  small  entities  with  a  50- 
percent  reduction  in  the  major  patent 
fees. 

A  comparison  of  existing  and  new  fee 
amoimts  is  included  as  an  Appendix  to 
this  notice  of  final  rulemaking. 

Lists  ofSabjecta  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

For  the  reasons  set  forth  in  the 
preamble,  the  PTO  is  amending  title  37 
of  the  Code  of  Federal  Regulations,  part 
1,  as  set  forth  below. 

PART  1— RULES  OF  PRACTICE  IN 
PATEKT  CASES 

1.  The  authority  citation  for  37  (TR 
part  1  continues  to  read  as  follows: 

AatfaarilT:  35  U.8.C  B,  unless  otherwise 
noted. 

2.  Section  1.16  is  amended  by  revising 
paragraphs  (a),  (b),  (d),  (0  through  (i), 
and  adding  a  new  paragraph  (m)  before 
the  note  to  read  as  follows: 


fl.lS 

(a)  Basic  fee  for  filing  each  application 

for  an  original  patent,  except 
provisional,  design  or  plant 
applications: 
By  a  small  entity  (§  1.9(f|)— $385.00 
By  other  than  a  small  entity — $770.00 

(b)  In  addition  to  the  basic  filing  fee  in 

an  originol  application,  except 
provisional  nppliisitions.  for  filing 
or  later  presentation  of  each 
independent  claim  in  excess  of  3: 
By  a  small  entity  (S  1.9(f))— $40.00 
By  other  than  a  small  entity— $80.00 
*        «        •        *        « 

(d)  In  addition  to  the  basic  filing  lee  in 
an  original  application,  except 
provisioiul  applications,  if  the 
application  contains,  or  is  amended 


to  contain,  a  multiple  depetulent 

claim(s),  per  application: 
By  a  small  entity  (S  1.9(f))— $130.00 
By  other  than  a  small  entity^260.00 

***** 

(0  Basic  fee  for  filing  each  design 
application 
By  a  small  entity  ($  1.9(f))— $160.00 
By  other  than  a  small  entity — $3204)0 
(g)  Basic  fee  for  filing  each  plant 
application,  except  provisional 
applications: 
By  a  small  entity  ($  1.9(0>— $265.00 
By  other  than  a  small  entity — $530.00 
(h)  Basic  fee  for  filing  each  reissue 
application: 
By  a  smaU  entity  (S  1.9(0)— $385.00 
By  other  than  a  small  entity — $770.00 
(il-In  addition  to  the  basic  filing  fee  in 
a  reissue  application,  for  filing  or 
later  presentation  of  each 
independent  claim  which  is  in 
excess  of  the  number  of 
independent  claims  in  the  original 
patent: 
By  a  small  entity  (§  1.9(0)— $40.00 
By  other  than  a  small  entity — $80.00 
***** 

(m)  If  the  additional  fees  required  by 
paragraphs  (b).  (c),  (d),  (i)  and  (j)  of 
this  section  are  not  paid  on  filing  or 
on  later  presentation  of  the  claims 
for  which  the  additional  fees  are 
due,  they  must  be  paid  or  the 
claims  must  be  canceled  by 
amendment,  prior  to  the  expiration 
of  the  time  period  set  for  rely  by  the 
Office  in  any  notice  of  fee 
deficiency. 

***** 

3.  Section  1.17  is  amended  by  revising 
paragraphs  (b)  through  (g),  (j),  (m) 
through  (p),  (r),  and  (s)  to  read  as 
follows: 

{1,17    Patanl  appNeaHon  prooseafcig  fees. 

***** 

(b)  E^ttension  fee  for  response  within 

second  month  pursuant  to 

S  1.136(a): 
By  a  small  entity  (§  1.9(0)— $195.00 
By  other  than  a  small  entity — $390.00 

(c)  Extension  fee  for  response  within 

third  month  pursuant  to  §  1.136(a); 
By  a  small  entity  (§  1.9(0)— $465.00 
By  other  than  a  small  entity — $930.00 

(d)  Extension  fee  for  response  within 

fourth  month  pursuant  to  <j  1.136(a): 
By  a  .small  entity  (S  1.9(0)— $73S.IK) 
By  other  Ihon  n  small  entity — 

$1,470.00 

(e)  For  filinga  notice  of  appeal  from  the 

examiner  to  the  Board  of  Patent 

Appeals  and  Interferences: 
By  a  small  entity  (§  1.9(0)— $150.00 
By  other  than  a  small  entity — $300.00 
(0  In  addition  to  the  fee  for  filing  a 

notice  of  appeal,  for  filing  a  brief  in 

support  of  an  appeal: 
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By  a  small  endty  (S  1.9(fl)— $150.00 
By  other  than  a  small  entity— $300.00 
(g)  For  filing  a  request  for  an  oral 

bearing  before  the  Board  of  Palsnt 
Appeals  and  Interferences  in  an 
appeal  under  35  U.S.C  134: 
By  a  small  entity  (§  1.9(f))— $130.00 
t^  other  than  a  small  raitily— $260.00 

•  *        •        •        •    ' 

(j)  For  filing  a  petition  to  institute  a 
public  use  proceeding  imdar 
S  1.292— $1,470.00 

•  •        •        *        * 

(m)  For  filing  a  petition: 

(1)  For  revival  of  an  unintentionally 
abandoned  application,  or 

(2)  For  the  unintentionally  delayed 
payment  of  the  fee  for  issuing  a 
patent: 

By  a  smaU  entity  (§  1.9(f))— $645.00 
By  other  than  a  small  entity — 
$1,290.00 

(n)  For  requesting  publication  of  a 
statutory  invention  registration 
prior  to  the  mailing  of  the  first 
examiner's  action  pursuant  to 
S  1.104— $800.00  reduced  by  the 
amount  of  the  application  t^ic 
filing  fee  paid. 

(o)  For  requesting  publication  of  a 

statutory  invention  registration  after 
the  mailing  of  the  first  examiner's 
action  pursuant  to  §1.104 — 
$1,790.00  reduced  by  the  amotmt  of 
the  application  basic  filing  fee  paid. 

(p)  For  submission  of  an  information 
disclosure  statement  under 
%  l.g7(c)— $230.00 

•  •        *        ■        * 

(r)  For  entry  of  a  submission  after  final 
rejection  under  S  1.129(a): 
By  a  small  entity  (§  l.g(f))— $385.00 
By  other  than  a  small  entity— $770.00 
(s)  For  each  additional  invention 

requested  to  be  examined  under    * 
S  1.129(b): 
By  a  small  entity  {%  1.9(f))— $385.00 
By  other  than  a  small  entity — $770.00 

4.  Section  1.18  is  revised  to  read  as 
follows: 

f1.18    PaMnI  iseua  IMa. 
(a)  Issue  fee  for  issuing  each  original  or 
reissue  patent,  except  a  design  or 
plant  patent: 
By  a  small  entity  (§  1.9(f))— $645.00 
By  other  than  a  small  entity-:- 
$1,290.00 
(b|  Issue  fee  for  issuing  a  design  patent: 
By  a  smnll  entity  (S  1.9(0)— $220.00 
By  other  than  a  small  entity — $440.(HJ 
(c)  Issue  fee  for  issuing  a  plant  patent: 
By  a  small  entity  ($  1.9(1))— $325.00 
By  other  than  a  small  entity — $650.00 

5.  Section  1.20  is  amended  by  revising 
paragraphs  (c),  (e)  through  (g),  (i)(l). 
(i)(2),  and  (i)(l)  through  (j)(3)  to  read  as 
follows: 


(1J0    Pol  liwire  1—%. 

•  ■        •        *        • 

(c)  For  fiUng  a  request  for  reexamination 
(S  1.S10(b))— $2,460.00 

•  •        *        *         • 

(e)  For  maintaining  an  original  or 

relsaue  patent,  except  a  design  or 
plant  patent,  based  on  an 
application  filed  on  or  after 
December  12, 1980,  in  force  beyoad 
four  years;  the  fee  is  due  by  three 
years  and  six  months  after  the 
original  grant: 
By  a  small  entity  ($  1.9(0)— $510.00 
By  other  than  a  small  entity — 
$1,020.00 

(f)  For  maintaining  an  original  or  reissue 

patent,  except  a  design  or  plant 
patent,  based  on  an  application 
filed  on  or  after  December  12, 1980. 
in  force  beyond  eight  years;  the  fee 
is  due  by  seven  years  and  six 
months  after  the  original  grant: 
By  a  small  entity  (§  1.9(f))— $1,025.00 
By  other  than  a  small  entity — 
$2,050.00 

(g)  For  maintaining  an  original  or 

reissue  patent,  except  a  design  or 
plant  patent,  based  on  an 
application  filed  on  or  after 
Ekacember  12, 1980,  in  force  beyond 
twelve  years;  the  fee  is  due  by 
eleven  years  and  six  months  after 
the  original  grant: 
By  a  small  entity  ($  1.9(f))— $1,540.00 
By  other  than  a  small  entity — 
$3,080.00 

•  *  *  •  * 

(1)  Unavoidable— $680.00 

(2)  Unintentional— $1,600.00 

())*   •  • 

(1)  Application  for  extension  under 
S  1.740— $1,090.00 

(2)  Initial  application  for  interim 
extension  under  S  1.790— $410.00 

(3)  Subsequent  application  for  interim 
extension  imder  $  1.790 — $210.00 

6.  Section  1.21  is  amended  by  revising 
paragraphs  (a)(1),  (a)(3).  and  (a)(6)  to 
read  as  fallows: 

{1.21 


Practice  and  Pmoedure)— $225.00 
(U)  Regrading  of  afternoon  section 
(Oaim  Drafting)— $530.00 

***** 

7.  Section  1.445  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  1.446 


(a)*  *  • 

(1)  For  administration  to  examination 
for  registration  to  practice: 
(i)  Appli(*.ation  Fee  (non-refundable) — 

$40.00 
(ii)  Registration  examination  fee — 
$300.00 
•        •  '      *        *        * 

(3)  For  reinstatement  to  practice — 
$40.00 

***** 

(6)  For  requesting  regrading  of  an 

examination  under  §  10.7(c):    

(i)  Regrading  of  morning  section  (PTO 


(a)  The  following  fees  and  charges  for 
international  applications  are 
established  by  the  Commissioner 
under  the  authority  of  35  U.S.C 
376: 

(1)  A  transmittal  fee  (see  35  U.S.C. 
361(d)  and  PCT  Rule  14)— $230.00 

(2)  A  search  fee  (see  35  U.S.C.  361(d) 
and  PCT  Rule  16): 

(i)  Where  a  corresponding  prior 
United  States  National  application 
filed  under  35  U.S.C.  llKa)  with 
the  filing  fee  under  37  CFR  1.16(a) 
has  been  filed— $440.00 

(ii)  For  all  situations  not  provided  for 
in  (a)(2)(i)  of  this  section — $680.00 

(3)  A  supplemental  search  fee  when 
required,  per  additional  invention — 
$200.00 

8.  Section  1,482  is  amended  by 
revising  paragraph  (a)(l)(i),  (a)(l)(ii), 
and  (a)(2)(ii)  to  reed  as  follows: 

|1' 


(a)  •  *  • 

(1)  *  *  • 

(i)  Where  an  international  search  fee 
as  set  forth  in  §  1 .445(a)(2)  has  been 
paid  on  the  international 
application  to  the  United  States 
Patent  and  Trademark  Office  as  an 
Intranational  Searching  Authority,  a 
preliminary  examination  fee  of — 
$480.00 

(ii)  Where  the  International  Searching 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  States  Patent  and 
Trademarlc  Office,  a  preliminary 
examination  fee  of— $730.00 

(2)  *   *   • 

(ii)  Where  an  International  Search 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  States  Patent  and 
Trademark  Office— $260.00 
•        •        *        •        • 

9.  Section  1.492  is  amended  by 
revising  paragraphs  (a),  (h),  and  (d)  to 
road  as  follows: 

(1.492   NaMonel  (tag*  laaa. 

***** 

(a)  The  basic  national  fise: 

(1)  Where  an  international  preliminary 
examination  fee  as  set  forth  in 
$  1.482  has  been  paid  on  the 
international  application  to  the 
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United  States  Patent  and  Trademark 

Office: 
By  a  small  entity  (S  1.9(f))— $350.00 
By  other  than  a  small  entity— $700.00 

(2)  Where  no  international  preliminary 

examination  fee  as  set  forth  in 
S  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office, 
but  an  international  search  fee  as 
set  forth  in  S  1.445(a)(2)  has  been 
paid  on  the  international 
application  to  the  United  States 
Patent  and  Trademark  Office  as  an 
International  Searching  Authority: 
By  a  small  entity  (§  1.9(f))— $385.00 
But  other  than  a  small  entity — 
$770.00 

(3)  Where  no  international  preliminary 

examination  fee  as  set  forth  in 
$  1.482  has  been  paid  and  no 
international  search  fise  as  set  forth 
in  S  1.445(a)(2)  lias  been  paid  on  the 
international  application  to  the 


United  States  Patent  and  Trademark 

Office: 
By  a  small  entity  (5 1.9(f))— $520.00 
But  other  than  a  small  entity — 

$1,040.00 

(4)  Where  an  international  preliminary 

examination  fee  as  set  forth  in 
S  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office 
and  the  international  preliminary 
examination  report  states  that  the 
criteria  of  novelty,  inventive  step 
(non-obviousness),  and  industrial 
applicability,  as  defined  in  PCT 
Article  33  (1)  to  (4)  have  been 
satisfied  for  all  the  claims  presented 
in  the  application  entering  the 
national  stage  (see  §  1.496(b)): 
By  a  small  entity  (§  1.9(f))— $48.00 
But  other  than  a  small  entity — $96.00 

(5)  Where  a  search  report  on  the 

international  application  has  been 
prepared  by  the  European  Patent 
Office  or  the  Japanese  Patent  Office: 


By  a  small  entity  ($  1.9(f))— $455.0Q 
But  other  tlun  a  small  entity — 

$910.00 
(b)  In  addition  to  the  basic  national  fee, 

for  filing  or  later  presentation  of 

each  independent  claim  in  excess  of 

3: 
By  a  small  entity  ($  l.g(f))— $40.00 
But  other  than  a  small  entity— $80.00 

(d)  In  addition  to  the  basic  national  fee. 
if  the  application  contains,  or  is 
amended  to  contain,  a  multiple 
dependent  claimls),  per  application: 
By  a  small  entity  (S  1.9(f))— $130.00 
By  other  than  a  small  entity— $260.00 
***** 

Dated:  )uly  24, 199S. 
°— —T  *  lirfiMm. 

Assistant  Secretory  ofCommertx  and 
Commissioner  of  Patents  and  Trademarks. 

Note:  The  following  appendix  will  not 
appear  in  tlie  Code  of  Fedenl  Ragulations. 
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POSTAL  SERVICE 

3SCFRPart20 

AnMndmant  to  hMwMttonai  Packag* 
CoiMlgNinant  Sarvte*  to  Japan, 
Canada,  and  OmUX 


T:  Postal  Service. 
ACnOM:  Amendment  to  interim  rule 
with  rerjuest  for  comments. 

tUMMAHT:  The  Postal  Sovice  is 
amending  the  interim  rule  oa 
Intematiraul  Package  Consignment 
Service  (IPCS)  to  add  additional  IPCS 
processing  bcilities  and  to  limit 
availability  of  customer  processing. 
DATES:  The  interim  regulatioos  take 
eSsct  at  12:01  a.m.  on  JiUy  1.  1996. 
Comments  must  be  received  oft  or 
before  August  30. 1996. 
AOORESSES:  Written  comments  should 
be  mailed  or  delivered  to  International 
Business  Unit,  U.S.  Poatal  Service,  475 
L-Enfant  Plaza  SW,  Room  IS-4400, 
Washington,  EC  20260-6500.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  at  the  above  address. 
FOn  FURTHER  INFORMATION  COfrTACT: 
Frank  Richards,  (202)  268-5743. 
SUPPLEMBITARY  INFORMATION: 
international  Package  Consignment 
Service  is  a  service  that  assists  mail 
order  companies  and  other  customers 
that  send  merchandise  to  japan,  Canada, 
and  the  United  Kingdom  (U.K.). 
Presently,  the  Poatal  Service  has  one 
IPCS  pnxxssing&cihty  at  John  F. 


Keimady  Airport  in  New  York. 
Customers  wkhin  500  miles  of  that 
facility  have  their  packages  picked  up 
by  the  Postal  Service  for  transport  to  the 
JFK  facility  for  processing.  Customers 
more  than  500  miles  from  the  JFK 
facility  have  been  required  to  transport 
their  packages  to  the  JFK  facility  or 
perform  some  of  the  processing  of  the 
packages  themselves.  In  order  to  further 
meet  the  needs  of  customers  more  than 
500  miles  from  the  JFK  facility,  the 
Postal  Service  is  opening  additional 
prooeaaing  sites  near  the  Dallas-Fort 
Worth  Intenutional  Airport,  and  in 
Chicago,  Miami,  San  Francisco,  and 
Seattle.  The  Dallas  International  Service 
Center  will  open  on  July  1, 1996.  Within 
the  next  three  months,  the  Postal 
Service  will  open  the  additional 
facilities  in  Chicago,  Miami,  San 
Francisco,  and  Seattle.  The  actual 
opening  dates  will  be  ptiblished  In  the 
Postal  Bulletin. 

Acconlingly,  the  Postal  Service 
hereby  adopts  this  amendment  to  the 
interim  rule  for  IPCS  to  Japan,  Canada, 
and  the  U.K.  Although  39  U.S.C.  407 
does  not  require  advance  notice  and 
opportunity  for  submission  of 
comments,  and  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  tom  the 
advance  notice  requirements  of  the 
Administrative  Procedtire  Act  regarding 
proposed  rulemaking  (5  U.S.C.  553),  the 
Poatal  Servica  invitea  interested  persona 
to  submit  written  data,  views,  or 
arguments  concerning  the  interim  rule. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
international  Mail  Manual,  which  is 


incorporated  by  reference  in  the  Cods  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Sid^ects  in  3*  CFR  Part  20 

International  postal  service.  Foreign 
relations. 

PART  20— (AINENOEOl 

1 .  Tlie  authority  citation  few  39  CFR 
part  20  continues  to  read  as  follows: 

Aolkarltr  S  U.S.C  552(a):  39  U.S.C  401, 
404,  407,  408. 

2.  Effective  July  1, 1996,  subchapter 
620  of  the  International  Mail  Manual, 
Issue  16,  is  amended  as  follows: 

a    SPECIAL  PKOGRAMS 


830    International  Package 
Consignment  Seirice 


626    IPCS  to  Japan 


626.12  IPCS  Processing 

All  IPCS  packages  processed  by  the 
Postal  Service  are  processed  at  a 
designated  IPCS  processing  facility. 

626.13  Delivery  Options 

•        •        •        •        • 

828.132    Standard  Air  Service 

Packages  sent  as  Standard  Air  Service 
are  transported  by  air  to  Japan,  where 
they  enter  Japan  Post's  domestic  airmail 
system  for  delivery.  The  mailer  can 
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track  Economy  Air  Service 

through  dispatch  from  the  designated 

IPCS  Processing  Facility. 

628.2    Acceptance 

626.21  Within  500  Miles  of  an  IPCS 
Prooasaing  Facility 

If  the  plant  at  which  the  mailer's 
packages  originate  is  located  within  500 
miles  of  an  IPCS  processing  facility,  the 
Postal  Service  will  verify  and  accept  the 
packages  at  the  plant  and  transport  them 
to  the  processing  facility  according  to  a 
schedule  agreed  upon  by  the  Postal 
Service  and  the  mailer. 

626.22  More  than  500  Mites  frun  an 
IPCS  Processing  Facility 

626.221  Drop  Shipment  to  an  IPCS 
Processing  Facility 

If  the  mailer's  plant  from  which  the 
IPCS  packages  will  originate  is  located 
more  than  500  miles  from  an  IPCS 
processing  facility,  the  mailer  may 
present  the  packages  to  the  Postal 
Service  for  verification  at  the  plant  and 
transport  them  as  a  drop  shipment  to  an 
IPCS  Processing  Facility  according  to  a 
schedule  agreed  upon  by  the  Postal 
Service  and  the  mailer. 

626.222  Customer  Processing 

If  the  plant  at  which  the  mailer's  IPCS 
packages  originate  is  more  than  500 
miles  from  an  IPCS  processing  facility 
the  mailer  may  process  the  packages 
using  Postal  Service-provided 
workstations  and  sort  and  prepare  the 
packages  as  required  by  the  Postal 
Service.  The  Postal  Service  verifies  and 
accepts  the  packages  at  the  mailer's 
plant  according  to  a  schedule  agreed 
upon  by  the  Postal  Service  and  the 
mailer,  and  transports  the  packages  to  a 
designated  IPCS  Processing  Facility  for 
dispatch. 

626.7    (Formerly  627]  Customs  Forms 
Required 

The  mailer  is  not  normally  required  to 
affix  customs  forms  to  IPCS  packages 
sent  to  Japan  if  the  packages  are 
processed  at  an  IPCS  Processing 
Facility.  In  such  cases,  the  Postal 
Service  prints  the  necessary  customs 
forms,  l»sed  on  the  padLage-specific 
information  transmitted  by  the  mailer, 
and  aflixes  the  forms  to  the  piicknKes.  If 
the  packages  ana  pro<:es,sed  at  the 
mailer's  plant  on  Postal  Service- 
provided  worlcstations,  those 
workstations  print  the  necessary  forms 
that  the  mailer  normally  affixes  to  the 
packages.  During  the  interim  period 
(maximum  60  days)  in  which  the  Postal 
Service  and  the  mailer  are  establishing 
the  infomiation  system  linkages  to 


enable  the  Postal  Service  to  accomplidi 
this,  the  mailer  must  affix  the 
appropriate  customs  forms  to  the 
packages,  as  follows: 

a.  Express  Service 

Form  2976-A,  Customs  Declaration 
and  Dispatch  Note. 

b.  Standard  Air  Service 

Form  2976-A,  Customs  Declaration 
and  Dispatch  Note  with  Form  2976-E 
(envelope). 

c  Economy  Air  Snvice 

Under  S400 — Form  2976,  Customs 
Labels:  $400  and  over— 2976-A, 
Customs  Declaration  and  Dispatch  Note. 

626.8    (Formerly  6281  Preparation 
Requirements 

626.81    Express  Service 

626.811    Processing  at  an  IPCS 
Processing  Facility 

Every  package  sent  through  Express 
Service  must  bear  a  label  identifying  it 
as  an  Express  Service  package.  The 
mailer  is  not  normally  required  to  affix 
this  label  when  such  packages  are 
processed  at  an  IPCS  Processing 
Facility.  In  this  case,  the  Postal  Service 
prints  the  necessary  label  and  affixes  it 
to  the  Express  Service  package.  During 
the  interim  period  in  which  the  Postal 
Servica  and  the  mailer  are  establishing 
the  information  systems  linkages  to 
enable  the  Postal  Service  to  accomplish 
this,  the  mailer  is  required  to  affix  to 
every  Express  Service  package  Label 
11-B,  Express  Mail  Post  Office  to 
Addressee,  or  an  alternative  label  as 
directed  by  the  Postal  Service. 

3.  Effactive  July  1, 1996,  the 
Individual  Country  Listing  for  Canada 
in  the  International  Mail  Manual  is 
amended  by  adding  the  regulations 
concerning  International  Package 
Consignment  Service  processing 
facilities: 

International  Package  Con8<>^meiit 
Service 

Processing  Facilities 

IPCS  packages  seni  lo  Canada  are 
prticessed  at  a  designated  IPCS 
processing  facility.  The  Postal  Service 
currently  operates  IPCS  processing 
facilities  at  JFK  International  Airport 
and  near  the  Dallas-Fort  Worth 
International  Airport.  Additional  IPCS 
processing  centers  will  include  Chicago, 
Miami,  Seattle,  and  San  Frandsco. 


I  aad  Acoeptance 

More  Than  500  Miles  From  an  IPCS 
ftxxessing  Facility 

Option  2:  Customers  more  than  500 
miles  from  an  IPCS  Processing  Facility 
may  process  the  packages  using  Postal 
Service  provided  workstations  and  sort 
and  prepare  the  packages  as  required  by 
the  Postal  Service.  The  Postal  Service 
verifies  and  accepts  the  packages  at  the 
customer's  plant  according  to  a 
schedule  a^eed  upon  by  the  Postal 
Service  and  the  customer,  and  the  Postal 
Service  transports  the  packages  to  a 
designated  IPCS  Processing  Fadlity  foe 
dispatch. 

4.  Effective  July  1, 1996,  the 
Individual  Country  Listing  for  Great 
Britain  and  Northern  Ireland  in  the 
International  Mail  Manual  is  amended 
by  adding  the  regulations  concerning 
International  Package  Consignment 
Service  processing  facilities. 

Proceasing  Fadlities 

IPCS  packages  sent  to  the  United 
Kingdom  are  pr<x»ssed  at  a  designated 
IPCS  processing  fadlity.  The  Postal 
Service  cnrrently  operates  IPCS 
processing  fadlities  at  JFK  International 
Airport  and  near  the  Dallas-Fort  Worth 
International  Airport.  Additional  IPCS 
prtxxssing  centers  will  indude  Chicago, 
Miami,  Seattle,  and  San  Francisco. 

Prooeising  and  Acceptance 

More  Than  500  Miles  for  an  IPCS 
Processing  Facility,  Cation  Two 

For  customers  more  than  500  miles 
from  an  IPCS  Processing  Facility  may 
process  the  packages  using  Postal 
Service  provided  workstations  and  sort 
and  prepare  the  packages  as  required  by 
the  Postal  Service.  The  Postal  Service 
verifies  and  accepts  the  packages  at  the 
customer's  plant  according  to  a 
schedule  agreed  upon  by  the  Postal 
Service  and  the  customer,  and  the  Postal 
Service  transports  the  packages  to  a 
designated  IPC:S  Processing  Facility  for 
dispatch. 
Stanley  F.  Mim, 
Chief  Cniinsel.  LFgislntive. 
jFK  Dcx    MB-1924Z  Filnd  7-2»-9li;  ll:4S  ami 
BUOM  COOe  7T1»-U-» 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPaitS2 
P>AIMS-402e«;  Fm.-SS36-2| 

Approval  «id  PfomulgMlan  of  Air 
QuaHtyhnig'amantaUan  Plana; 
Ptfinaylvafiiai  Qanefal  Opefallny 
Panntt  and  Plan  Approval  Program 

AOBiCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Diract  Gnal  rule. 


:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  Ibe  Commonwealth  of 
Pennsylvania  which  amends  25  Pa. 
Code  Chapter  127  to  include  a  new 
Subchapter  H  entitled  "General  Plan 
Approvals  and  Operating  Permits."  The 
intended  effect  of  this  action  is  to  enable 
Pennsylvania  to  create  Federally 
enforceable  general  State  operating 
permit  and  general  plan  approval 
conditions  for  sources  of  criteria 
pollutants  pursuant  to  Section  110  of 
the  Clean  Air  Act  (the  "Act").  In  order 
to  extend  the  Federal  enforceability  of 
gennal  State  operating  permits  and 
general  plan  approvals  to  include 
hazardous  air  pollutants  (HAPs).  EPA  is 
also  approving  Pennsylvania's  general 
plan  approval  and  general  operating 
permits  program  regulations  pursuant  to 
section  112(1)  of  the  Act. 
UILCIIVE  DATE:  This  final  rule  is 
eHiactive  September  30, 1996  unless 
notice  is  received  on  or  before  August 
29, 1996  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
eflactivB  date  is  delayed,  timely  notice 
nvill  be  published  in  the  FedarmI 
KagWer. 

Anmcnca:  Comments  may  be  mailed  to 
David  Arnold.  Chief,  Permit  Programs 
Section,  Mailcode  3AT23,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
.iiid  Inform.nlion  Center,  VS. 
Environnienlal  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460: 
and  Pennsylvania  Department  of 
Environmental  Protection.  Rachel 
Carson  State  OfTice  Building,  P.O.  Box 
8468,  Harrisburg,  Peimsylvania  17105- 
8468. 

FOR  RMTHBI  MFOflMATKM  OONTACT: 
Michael  H.  Markowski.  3AT23,  U.S. 


Enviionmental  Protection  Agency. 
Region  3. 841  Chestnut  Building. 
Philadelphia.  Pennsylvania.  19107, 
(215)  586-2063. 

SUPPl.aeiTARY  iNFOfMATlON:  On  May 
18, 1995,  the  Pennsylvania  Department 
of  Environmental  Protection  (PAIffiP) 
submitted  to  EPA  for  review  and 
approval  a  revision  to  its  State 
Implementation  Plan  (SIP)  designed  to 
create  federally  enforceable  limits  on  a 
source's  potential  to  emit.  The  submittal 
supplements  the  Commonwealth's 
existing  plan  approval  and  State 
operating  permit  programs,  codified  in 
Subchapters  B  and  F,  respectively,  and 
consists  of  regulations  establishing  a 
general  State  operating  permit  program 
and  a  general  plan  approval  program, 
codified  in  Chapter  127,  Subchapter  H 
of  the  Pennsylvania  Code.  In  a  March  7. 
1996  Federal  Ragiater  notice,  EPA 
proposed  approval  of  Pennsylvania's 
operating  permit  and  plan  approval 
programs  codified  in  Subchapters  F  and 
B.  respectively,  of  Pennsylvania's  air 
quality  regulations.  See  61  FR  9125. 
However,  in  that  notice,  EPA  did  not 
specifically  propose  approval  of  the 
Peimsylvania  general  operating  permit 
and  general  plan  approval  program 
provisions  codified  in  Subchapter  H  of 
Pemisylvania's  air  quality  regulations. 
Therefore,  EPA  is  approving 
Pennsylvania's  general  permit  programs, 
under  Subchapter  H.  with  this  separate 
rulemaking  action. 

Summary  of  SIP  Reviaimi 

Pennsylvania's  general  FESOP  and 
general  plan  approval  program 
regulations  were  adopted  and  became 
eSective  in  the  Conunonwealth  on 
November  26,  1994.  The  general 
operating  permit  and  general  plan 
approval  program  regulations  are 
codified  under  Chapter  127,  Subchapter 
H  of  the  Commonwealth's  air  quality 
regulations.  EPA  found  the  SIP 
submittal  complete  on  May  31, 1995. 

Pennsylvania's  proposed  SIP  revision 
submitted  to  EPA  on  May  18, 1995  will 
strengthen  the  Pennsylvania  SIP  by 
establishing  a  comprehensive  general 
operating  permit  and  general  plan 
approval  (i.e.,  construction  permit) 
program.  Pennsylvania  refers  to  new 
source  review  construction  permits  as 
"plan  approval.s."  Section  121.1  of  the 
Pennsylvania  air  quality  regulations 
defines  general  plan  approvals  and 
general  operating  permits  as  plan 
approvals  and  operating  permits  that  are 
issued  for  a  category  of  stationary  air 
contamination  sources  that  are  similar 
in  luture  and  that  can  be  adequately 
regulated  using  standardized 
specifications  and  conditions.  For 


clarity,  EPA  notes  that  the  PADEP's 
general  permit  program  codified  under 
Subchapter  H  of  the  Pennsylvania 
regulations  is  intended  only  to 
supplement,  but  not  replace,  the 
PADEP's  existing  plan  approval  and 
operating  permit  programs  codified 
under  Subchapters  B  and  F, 
respectively,  of  the  Pennsylvania 
regulations. 

EPA  Evaluation 

On  )une  28. 1989  (54  FR  27274)  EPA 
published  criteria  for  approving  and 
incorporating  into  the  SIP  regulatory 
programs  for  the  issuance  of  federally 
enforceable  state  operating  permits. 
Permits  issued  pursuant  to  an  operating 
permit  program  meeting  these  CTiteria 
'  and  approved  into  the  SIP  are 
considered  federally  enforceable.  EPA 
has  encouraged  States  to  consider 
developing  such  programs  in 
conjunction  with  Title  V  operating 
permit  programs  for  the  purpose  of 
creating  federally  enforceable  limits  on 
a  source's  potential  to  emit.  This 
mechanism  would  enable  sources  to 
reduce  their  potential  to  emit  of  criteria 
pollutants  to  below  the  Title  V 
applicability  thresholds  and  avoid  being 
subject  to  Title  V.  (See  the  guidance 
document  entitled.  "Limitation  of 
Potential  to  Emit  with  Respect  to  Title 
V  AppUcability  Thresholds,"  dated 
September  18, 1992.  from  John  Calcagni. 
Director  of  EPA's  Air  Quality 
Management  Division). 

As  part  of  this  action.  EPA  is 
approving  Peimsylvania 's  general  plan 
approval  (i.e..  coiustruction  permit)  and 
general  operating  permit  programs 
pursuant  to  Section  112(1)  of  the  Clean 
Air  Act  for  the  purpose  of  allowing  the 
O>mmonwealth  to  issue  general  plan 
approvals  and  general  operating  permits 
which  limit  source's  potential  to  emit 
hazardous  air  pollutants  (HAPs). 
Section  1 12(1)  of  the  Clean  Air  Act 
provides  the  underlying  authority  for 
controlling  emissions  of  HAPs. 
Therefore,  in  order  to  extend  federal 
enforceability  of  the  Commonwealth's 
general  operating  permit  and  general 
plan  approval  programs  to  include 
HAPs,  EPA  is  today  approving 
Pennsylvania's  general  plan  approval 
and  general  operating  permit  programs 
pursuant  to  Section  112(1)  of  the  Act. 

Limiting  a  sound's  potential  to  emit 
to  below  major  sourt;e  thresholds 
through  the  use  of  federally  enforceable 
terms  and  conditions  in  a  general  State 
operating  permit  or  general  plan 
approval  exempts  such  a  source  from 
Title  V  permitting  requirements. 
Geiteral  State  operating  permit  programs 
which  have  been  incorporated  into  the 
SIP  renders  general  operating  permili 
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issued  pureuant  to  such  a  program  as 
federally  enforceable,  and  the  program 
ilself  is  referred  to  as  a  federally 
enforceable  State  operating  permit 
program,  or  "FESOP"  program.  This 
FESOP  mechanism  will  allow  sources  lo 
reduce  their  potential  to  emit  to  below 
the  Titlb  i/  applicability  thresholds  and 
avoid  being  subject  to  Title  V.  Similarly, 
general  construction  permit  (i.e..  plan 
approval)  programs  which  have  been 
incorporated  into  the  SIP  renders 
general  construction  permits,  or.  in 
Pennsylvania's  case,  general  plan 
approvals,  issued  pursuant  to  such  a 
program  as  federally  enforceable. 

A.  Federal  Criteria  for  Approval  of 
Pennsylvania's  General  FESOP  and 
General  Plan  Approvo/.  Programs 
Pursuant  to  Section  UOoftheAct 

The  five  criteria  for  approving  a  State 
operating  permit  program  into  a  SIP 
were  set  forth  in  the  )une  28. 1989 
Federal  Register  document  (54  FR 
27282).  Permits  issued  under  an 
approved  program  are  federally 
enforceable  and  may  be  used  to  limit  the 
potential  to  emit  of  sources  of  criteria 
air  pollutants.  Pennsylvania's  general 
FESOP  provisions  of  Subchapter  H. 
Chapter  127  meet  the  June  28. 1989 
criteria  by  ensuring  that  the  limits  will 
be  permanent,  quantifiable,  and 
practically  enforceable  and  by  providing 
adequate  notice  and  comment  to  both 
EPA  and  the  public.  Please  refer  to  the 
Technical  Support  Dociunent  for  a 
thorough  analysis  of  the  (une  28, 1989 
criteria  as  applied  to  Pennsylvania's 
general  FESOP  program. 

EPA  is  approving  pursuant  to  Section 
110  of  the  Act  and  the  approval  criteria 
specified  in  the  June  28,  1989  Federal 
Register  document  the  following 
regulations  that  were  submitted  to  make 
general  operating  permits  and  general 
plan  approvals  federally  enforceable: 
Subchapter  H.  Chapter  127,  Sections 
127.601  through  127.622,  inclu.sive. 

As  described  above,  Penn.sylvania 
also  submitted  on  May  18,  1995  for  EPA 
approval  revisions  to  its  minor  new 
source  review  construction  permit  (i.e., 
plan  approval)  program.  Pennsylvania's 
new  source  review  construction  permit 
is  called  a  "plan  approval."  These 
proposed  revisions  to  the  Pennsylvania 
SIP  establish  o  comprehensive  general 
pinn  approval  program  under  Chapter 
127.  Subchapter  H  of  the 
Commonwealth's  air  quality  regulations 
designed  to  supplement  the 
Commonwealth's  existing  plan  approval 
program  codified  under  Chapter  127, 
Subchapter  B.  The  Commonwealth's 
plan  approval  program  has  been  part  of 
its  SIP  for  many  yeare  and  meets  the 
requirements  in  Section  110(a)(2)(C)  of 


the  Act  which  requires  all  SIPs  to 
provide  for  the  regulation  of  the 
modification  and  construction  of  any 
stationary  source  within  the  areas 
covered  by  the  plan  implementation  as 
necessary  to  assure  that  national 
ambient  air  quality  standards  (NAAQS) 
are  achieved.  Pennsylvania's  plan 
approval  ivgulotions  under  Subchapter 
B  were  originally  approved  by  EPA  into 
the  SIP  on  May  31, 1972  (37  FR  10842) 
for  the  purpose  of  meeting  the  Section 
llO(o)(2)(C)  requirement. 

EPA  notes  that  Pennsylvania  had 
previously  submitted,  on  February  10, 
1994,  its  new  source  review  (NSR) 
construction  permit  program  for  review 
and  approval,  for  the  purpose  of  making 
the  program  consistent  with  the  Clean 
Air  Act  Amendments  of  1990.  EPA  is 
reviewing  this  program  submittal  and 
will  take  the  appropriate  approval/ 
disapproval  action  at  a  later  date.  EPA 
has  reviewed  the  proposed  clianges  and 
additions  to  Peimsylvsnia's  plan 
approval  program  which  are  the  subject 
j)f  this  rolemaking  action  and  has 
determined  that  they  meet  all  applicable 
federal  requirements  for  approval. 

B.  Approval  of  Pennsylvania's  General 
Plan  Approval  and  General  FESOP 
Programs  Under  Section  1 12(1) 

On  May  18, 1995.  PADEP  requested 
approval  of  Pennsylvania's  general 
FESOP  and  general  plan  approval 
programs  under  Section  1 12  of  the  Act 
for  the  purpose  of  creating  federally 
enforceable  limitations  on  the  potential 
to  emit  of  HAPs.  As  described  above, 
the  Conunonwealth 's  plan  approval 
program  regulations  were  initially 
approved  by  EPA  and  incorporated  into 
the  Pennsylvania  SIP  on  May  31, 1972. 
EPA  is  today  approving  and 
incorporating  into  the  SIP 
Pennsylvania's  general  operating  permit 
and  general  plan  approval  program 
regulations  submitted  on  May  18,  1995. 

EPA  approval  of  the  Commonwealth's 
general  plan  approval  and  general 
FESOP  programs  under  Section  112(1)  of 
the  Act  is  necessary  to  extend 
Pennsylvania's  authority  under  Section 
110  of  the  Act  to  include  authority  to 
create  federally  enforceable  limits  on 
the  potential  to  emit  of  HAPs  EPA's 
approval  of  Pennsylvania's  general 
FESOP  and  plan  approval  programs 
pursuant  lo  Section  110  oflhe  Ad 
provides  a  mechanism  only  for 
controlling  (Titeria  air  pollutants  which 
does  not  extend  to  HAPs.  Only  Section 
112  of  the  Act  provides  the  underlying 
authority  for  States  to  limit  potential  to 
emit  of  HAPs  in  federally  enforceable 
general  State  operating  permits  and 
general  construction  permits.  This 
necessitates  EPA  approval  of  the 


Pennsylvania  general  operating  permit 
and  general  plan  approval  programs 
pursuant  to  Section  112(1)  of  the  Act. 

The  criteria  used  by  EPA  for  the 
original  SIP  opproval  of  Pennsylvania's 
plan  approval  program  are  located  in  40 
CFR  51.160-164.  EPA  believes  that  the 
PADEP's  existing  plan  approval 
program  under  Subchapter  B  meets  the 
requirements  of  40  CFR  51.160  through 
51.164. 

EPA  has  determined  thai  the  five 
approval  criteria  for  approving  FESOP 
programs  into  the  SIP,  as  specified  in 
the  June  28, 1989  Federal  Register 
notice  referenced  above,  are  also 
appropriate  for  evaluating  and 
approving  the  programs  under  Section 
112(1).  The  lune  28, 1989  notice  does 
not  address  HAPs  because  it  was  written 
prior  to  the  1990  amendments  to 
Section  112  of  the  Act.  Hence,  the 
following  five  criteria  are  applicable  to 
FESOP  approvals  under  Section  112(1): 
(1)  The  program  must  be  submitted  to 
and  approved  by  EPA:  (2)  the  program 
must  impose  a  legal  obligation  on  the 
operating  permit  holders  to  comply  with 
the  terms  and  conditions  of  the  permit, 
and  permits  that  do  not  conform  with 
the  (une  28, 1989  criteria  shall  be 
deemed  not  federally  enforceable:  (3) 
the  program  must  contain  terms  and 
conditions  that  are  at  least  as  stringent 
as  any  requirements  contained  in  the 
SIP  or  enforceable  under  the  SIP  or  any 
other  Section  112  or  other  Clean  Air  Act 
standard  or  requirement;  (4)  permits 
issued  under  the  program  must  contain 
conditions  that  are  permanent, 
quantifiable,  and  enforceable  as  a 
practical  matter,  and  (5)  permits  issued 
under  the'program  must  be  subject  to 
public  participation.  Please  refer  to  the 
Technical  Support  Document  for  a 
thorough  analysis  of  how 
Pennsylvania's  general  operating 
permits  program  satisfies  each  of  the 
five  approval  criteria.  Since  the  Stale's 
general  operating  permits  program 
meets  the  five  program  approval  criteria 
for  both  criteria  and  hazardous  air 
pollutants,  the  program  may  be  used  to 
limit  the  potential  lo  emit  of  both 
criteria  and  hazardous  air  pollutants. 

In  addition  to  meeting  the  criteria 
discussed  above.  Pennsylvania's  general 
plan  approval  and  general  operating 
permits  programs  for  limiting  potential 
lo  emit  of  HAPs  must  meet  the  statutory 
criteria  tor  approval  under  Section 
112(IMS|  of  the  Act.  This  section  allows 
EPA  to  approve  a  program  only  if  it:  (1) 
contains  adequate  authority  to  assure 
compliance  with  any  Section  112 
standard  or  requirement;  (2)  provides 
for  adequate  resources;  (3)  provides  for . 
an  expeditious  schedule  for  assuring 
compliance  with  Section  112 
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raquimiMnls:  and  (4)  U  otherwin  llkaly 
to  ntUFr  the  objecUvet  of  the  Act 

Tbe  £PA  pluu  to  codify  the  approval 
critaiia  for  programs  HmlHng  Hie 
potential  to  emit  of  HAPs  through 
amendments  to  Subpart  E  of  40  Cm 
part  63.  the  regulations  promulgated  to 
implement  section  112(1)  of  the  Act 
(See  38  FR.  62262.  November  28. 1993). 
The  EPA  currently  anticipates  that  these 
ditaria.  as  they  apply  to  FESCH' 
programs,  will  miiior  those  set  fbcth  in 
the  June  28. 1980  notice,  with  the 
addition  that  the  State's  authority  must 
extend  to  HAPs  instead  of  or  in  addition 
to  VOC's  and  PMio.  The  EPA  currently 
anticipates  that  FESOP  programs  that 
are  approved  pursuant  to  Section  112(1) 
prior  to  the  planned  Subpart  E.revisions 
will  have  had  to  meet  these  criteria,  and 
hence  will  not  be  subject  to  any  further 
approval  action. 

The  EPA  believes  it  has  the  authority 
imder  section  1 12(1)  to  approve 
programs  tcrtimit  potential  to  emit  of 
HAPs  directly  uDOer  section  112fl)  prior 
to  this  revision  to  Subpart  E.  Section 
112(1)(S]  requires  the  EPA  to  disapprove 
programs  that  are  inconsistent  with 
guidance  required  to  be  issued  under 
section  112(11(21.  This  might  be  read  to 
suggest  that  the  "guidance"  refemd  to 
in  section  112(l)(2)  was  intended  to  be 
a  binding  rule.  Even  under  this 
interpretatian.  the  EPA  does  not  believe 
that  section  112(1)  requires  this 
tulenuldng  to  be  comprehensive.  That 
is.  it  need  not  address  every  possible 
instance  of  approval  under  section 
112(1).  The  Q>A  has  already  issued 
regulaticHU  under  section  112(1)  that 
miuld  satisfy  any  section  112(l)(2) 
requirement  for  rulemaking.  Given  the 
severe  timing  problems  posed  by 
impending  deadlines  set  forth  in 
"maximum  achievable  control 
technology"  (MACF)  emission 
standards  under  section  112  and  for 
submittal  of  Title  V  permit  applioitions. 
the  EPA  believes  it  is  reasonable  to  read 
section  1 1 2(1)  to  allow  for  approval  of 
programs  to  limit  potential  to  emit  prior 
to  promulgation  of  a  rule  specifically 
addressing  this  issue.  The  EPA  is 
thefvlbre  approving  Pennsylvania's 
general  FESOP  and  general  plan 
approval  programs  now  so  that 
Pennsylvania  may  begin  to  issue 
federally  enforceable  general  operating 
permits  and  general  plan  approvals 
limiting  potential  to  emit  as  soon  as 
possible.  This  will  allow  Pennsylvania 
to  immediately  begin  exempting  sources 
from  Title  V  requirements  where  this  is 
possible  and  appropriate. 

The  EPA  is  approving  Pennsylvania's 
^eral  FESOP  and  general  plan 
approval  programs  pursuant  to  Section 
112(1]  of  die  Act  because  the  programs 


meet  applicable  appitival  criteria 
specified  in  the  Jiuie  28. 1989  Federal 
Register  document  and  in  Section 
1120)(5)  of  the  Act  Rsgaiding  die 
statutory  criteria  of  Section  112(1)(5)  of 
the  Act  refaned  to  above,  the  EPA 
believes  Pennsylvania's  general  FESOP 
and  general  plan  approval  programs 
contain  adequate  authority  to  assure 
compliance  with  Section  112 
requirements  since  neither  program 
provides  for  waiviog  any  Section  112 
requirement(s).  Sources  would  still  be 
required  to  meet  Section  112 
requirements  applicable  to  non-major 
sources.  Regartung  adequate  resources. 
Pennsylvania  has  included  in  its  general 
FESOP  and  general  plan  approval 
programs  provisions  for  collecting  fees 
from  sources  "'Ung  application  for 
either  a  general  plan  approval,  a  general 
operating  permit,  or  bou.  Furthermore. 
EPA  believes  that  Pennsylvania's 
general  FESOP  and  general  plan 
approval  programs  provide  for  an 
ex|)editious  schedule  for  assuring 
compliance  because  they  allow  a  source 
to  eatfahlish  a  voluntary  limit  on 
potential  to  emit  and  avoid  being 
subject  to  a  federal  Clean  Air  Act 
requirement  applicable  on  a  particular 
date.  Nothing  in  Pennsylvania's  general 
plan  approval  or  general  operating 
permit  programs  would  allow  a  source 
to  avoid  or  delay  compliance  with  a 
federal  requirement  if  it  fails  to  obtain 
the  appropriate  federally  enforceable 
limit  by  the  relevant  deadline.  Finally, 
Pennsylvania's  general  FESOP  and 
general  plan  approval  programs  are 
consistent  with  the  objectives  of  tbe 
Section  112  program  because  their 
purpoee  is  to  enable  sources  to  obtain 
federally  enforceable  limits  on  potential 
to  emit  to  avoid  major  source 
classification  under  Section  112.  The 
EPA  believes  that  this  purpose  is 
consistent  with  the  overall  intent  of 
Section  112. 

EPA  has  concluded  that  the  general 
operating  permit  and  general  plan 
approval  programs  submitted  by 
Pennsylvania  meet  the  requirements  of 
EPA's  June  28. 1989  notice  and  the 
statutory  requirements  under  section 
112(1)  of  the  Act  and  is  therefore 
approving  the  programs.  For  more 
detailed  Infomiation  on  the  analysis  of 
the  State's  submission,  please  refer  to 
the  technical  support  document  (TSO) 
included  in  the  docket  at  the  address 
noted  above. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Ksglatar 
publication.  EPA  is  proposing  to 


approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  efiective  September  30, 
1996  unless,  by  August  29. 1996. 
adverse  or  critical  comments  an 
received. 

If  EPA  receives  sudi  cmnmants.  this 
action  will  be  withdrawn  before  the 
e%ctive  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  bis 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  intermted  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  September  30. 1996. 

Final  AcUcB 

EPA  is  approving  as  revisions  to  the 
PennsylvanU  SIP  changes  to  Chapter 
127  of  the  Pennsylvania  Code  which 
were  submitted  on  May  18. 1995.  Tbe 
submittal  revises  Pennsylvania's 
existing  plan  approval  and  FESOP 
programs  by  adding  a  comprehensive 
general  FESOP  and  general  plan 
approval  program  under  (Chapter  127. 
Subchapter  H  of  the  Commonwealth's 
air  quality  regulations. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 

glan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic, 
and  environmental  fectors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  6(X)  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  «itities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  aifected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
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under  the  Clean  Air  Act,  prepantion  of 
■  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  besa  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  BPA. 
427  U.S.  246.  255-66  (1976);  42  US.C. 
7410(aK2). 

Undn  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unhmded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  nde 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SIM  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
Stale,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  bom  this 
action. 

Under  section  801(8)(1)(A)  of  die 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today'.s  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

This  action  has  been  classifled  as  a 
Table  3  action  for  si|4nalure  by  the 
Regional  Administrator  under  the 
|)ro(»diirB.s  published  in  the  Federal 
Register  on  lanuary  19. 1989  (54  FR 
2214-2225),  as  revised  hy  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  ((3MB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 


Under  section  307(b)(ll  of  the  Oaan 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  Be  filed  in  the  United 
States  Court  of  Appeals  for  tbe 
appropriate  circuit  by  September  30, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  afiiBct  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
%vithin  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  bo 
diallenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
Uat  of  Snbjecti  in  40  CFK  Part  SI 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfiir  oxilles. 

Dated:  June  26, 1996. 
Slanlajr  L.  Laskowski. 
Acting  Begional  Administrator,  Repon  BL 

40  cut  part  52  is  amended  as  follows: 

PART  S2— {AMENDED] 

1.  Tbe  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.a  7401-7671q. 

Subpart  NN— Pannaylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(lll)  to  reed  as 
follows: 

IS2.2020    MantMtcatlonofplan. 

(c)  •  •  * 

(111)  Revisions  to  the  Operating 
Permit  and  Plan  Approval  Regulations 
to  add  Subchapter  H.  "General  Plan 
Approvals  and  Operating  Permits", 
submitted  on  May  18. 1995  by  die 
Pennsylvania  Department  of 
Environmental  Resources: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  May  15, 1995  from  the 
Pennsylvania  Department  of 
Environmental  Resources  transmitting 
Pennsylvania's  general  plan  approval 
and  general  operating  permit  programs. 

(Bl  TliB  followirit>  nmendmeiils  to 
Titie  25,  Chapter  127.  eftecUve  on 
November  26, 1994:  S  127.601,  127.611. 
127.612. 127.621,  and  127.622. 

(ii)  Additional  material 

(A)  Remainder  of  Pennsylvania's  May 
18, 1995  submittal. 

3.  Section  52.2061  is  amended  by 
adding  paragraph  (b)  to  reed  as  follows: 


lauHi 


(b)  Bmiasion  llmtlatinns  and  related 
provisions  wfaidi  an  eatablldied  in 
Pennsylvania  general  operating  pannits 
as  federally  enforceable  conditions  shall 
be  enforcaable  by  EPA.  EPA  reserves  the 
right  to  deem  general  permit  conditions 
not  federally  enforceable.  Such  a 
deteimination  will  be  made  according  to 
appropriate  procedures,  and  be  based 
upon  the  general  permit,  general  permit 
approval  procedures,  or  general  permit 
requirements  which  do  not  conform 
with  the  general  operating  permit 
program  requirements  or  the 
requirements  of  EPA's  underlying 
regulations. 

4.  Section  52.2062  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

|S2J0a2    Plan  spproula 
>        •        •        *        * 

(b)  Emission  limitations  and  related 
provisions  which  are  established  in 
Pennsylvania  general  plan  approvals  as 
federally  enforceable  conditions  shall  be 
enforceable  by  EPA.  EPA  reserves  the 
right  to  deem  general  plan  approval 
conditions  not  federally  enforceable. 
Such  a  determination  will  be  made 
according  to  appropriate  procedures, 
and  be  based  upon  the  general  plan 
approval,  the  relevant  approval 
procedures,  or  plan  requirements  which 
do  not  conform  with  the  general  plan 
approval  program  requirements  or  the 
requirements  of  EPA's  underlying 
regulations. 

[FR  tloc  96-19204  Filed  7-29-98;  •:45  ami 
aaianoooc 


40  CFR  Parte  52  and  70 
(PA06S-402S:  At)-FnL-6535-ai 

Oaan  Air  Act  Final  Full  Appfoval  Ol 
OparaOng  Parmita  Program;  Final 
Approval  of  OparaUng  Parmlt  and  Plan 
Approval  Programa  Undar  Section 
1 12(1);  Final  Approval  of  Stata 
Inviamantatlon  Plan  Raviaion  for  Hie 
laauanca  of  Federally  Enlorceatola 
State  Plan  Approvala  aitd  Operating 
Pennlta  Under  Section  110; 
Contmonwaelth  of  Pannaylvania 

AQBtCY:  Environmental  Protection 
Agency  (EPA). 

ACTKNt:  Final  full  approval  of  Title  V 
Operating  Permit  Program  and  final 
approval  of  State  Operating  Permit  and 
Plan  Approvol  Programs^ 

StMMARV:  The  EPA  is  promulgBting  full 
approval  of  the  Operating  Permits 
Program  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpon  of  complying  with  Federal 
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requiienmits  liar  an  appravable  State 
program  to  issue  operating  permits  to  all 
major  stationary  souurcss,  and  to  certain 
other  sources.  EPA  is  also  granting  final 
approval  to  Pennsylvania's  Operating 
Ftemit  and  Plan  Approval  Programs 
pursuant  to  Section  llOof  the  Clean  Air 
Act  (the  "Act")  for  the  purpose  of 
creating  Federally  enfoiceable  operating 
permit  and  plan  approval  conditions  for 
sources  of  criteria  air  pollutants.  In 
order  to  extend  the  federal 
enforceability  of  State  operating  permits 
and  plan  approvals  to  include 
hazardous  air  pollutants  (HAPs),  EPA  is 
also  approving  Pennsylvania's  plan 
approval  and  operating  permits  program 
regulations  pursuant  to  Section  112  of 
the  Act.  Today's  action  also  approves 
Pamisylvania's  mechanism  for  receiving 
straight  delegation  of  Section  112 
standards. 

Bvecnvc  MTE:  August  29, 1906. 
AOOMnGt:  Copies  of  the  Slate's 
submittal  and  other  suppmting 
information  used  in  developing  this 
Final  full  approval  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  RadioUosi, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  HI,  Ml  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107:  the 
Air  and  Radiation  Doclcet  and 
Information  Center.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  Pennsylvania 
E)epartment  of  Environmental 
I^lection,  Bureau  of  Air  Quality, 
Rachel  Carson  Stale  Office  Building,  400 
N4arket  Street,  P.O.  Box  8468, 
Hanisburg,  Pennsylvania  1710S-8468. 
FOn  FURnCR  VrOfMATMN  CONTACT: 
Michael  H.  Markowski,  3AT23,  U.S. 
Environmental  f^otection  Agency, 
Region  3,  841  Chestnut  Building, 
Philadelphia.  Pennsylvania.  19107, 
(21S)  566-2863. 

nuTPiBmnAm  ■wmmtmn: 
L  Backgroand  and  PnrpoM 

A.  Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act),  and  implementing 
regulations  at  40  Code  of  Federal 
Regulations  (CFR)  Part  70  require  that 
Sinles  develop  and  submit  operating 
permits  programs  lo  EPA  by  November 
15, 1993,  and  that  EPA  act  to  approve 
or  di.sapprove  each  program  within  1 
year  after  receiving  the  submittal.  The 
EPA's  program  review  occurs  pursuant 
to  section  502  of  the  Act  and  the  part 
70  regulations,  which  together  outline 
criteria  for  approval  or  disapproval. 
Where  a  program  substantially,  but  not 


fully,  meats  the  requirements  of  Part  70. 
EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  2  years. 
If  EPA  has  not  fully  approved  a  program 
by  2  years  after  the  November  IS,  1993 
date,  or  by  the  end  of  an  interim 
program,  it  must  establish  and 
implement  a  Federal  program. 

On  March  7, 1996,  EPA  proposed  full 
approval  of  the  operating  permits 
program  for  the  Commonwealtfa  of 
Pennsylvania.  See  61  FR  9125-9132. 
EPA  did  not  receive  any  puhUc 
comments  on  the  proposal,  and  in  this 
document  is  taking  final  action  to 
promulgate  full  approval  of  the 
Common«realth's  program. 

As  pari  of  this  action,  EPA  is  also 
taking  final  action  to  approve 
Pennsylvania's  plan  approval  (i.e., 
construction  permit)  and  operating 
permit  programs  pursuant  to  Section 
110  of  Uie  Act.  On  )une  28, 1989  (54  FR 
27274)  EPA  published  criteria  for 
approving  and  incorporating  into  the 
Slate  Implementation  Plan  (SIP) 
regulatory  programs  for  the  issuance  of 
federally  enforceable  slate  operating 
permits.  Permits  issued  pursuant  to  an 
operating  permit  program  meeting  these 
criteria  and  approved  into  the  SEP  are 
considered  fmlerally  enforceable.  EPA 
has  encouraged  States  to  consider 
developing  such  programs  in 
conjunction  with  Title  V  operating 
permit  programs  for  the  purpose  of 
creating  federally  enforceable  limits  on 
a  source's  potential  to  emit.  This 
mechanism  enables  sources  to  reduce 
their  potential  to  emit  of  criteria 
pollutants  to  below  the  Title  V 
applicabiUty  thresholds  and  avoid  being 
subject  to  Title  V.  (See  the  guidance 
document  entitled,  "Limitation  of 
Potential  to  Emit  with  Respect  to  Title 
V  Applicability  Thresholds,"  dated 
September  18, 1992,  bom  John  Calcagni, 
Director  of  EPA's  Air  Quality 
Management  Division). 

Also  as  part  of  this  action,  EPA  is 
taking  final  action  to  approve 
Pennsylvania's  plan  approval  (i.e., 
construction  permit)  and  operating 
permit  programs  pursuant  to  Section 
112(1)  of  the  Clean  Air  Act  for  the 
purpose  of  allowing  the  Commonwealth 
to  issue  plan  approvals  and  operating 
permits  which  limit  source's  potential 
lo  emit  hazardous  oir  pollutants  (HAPs). 
Se<:lion  112(1)  of  the  Clean  Air  Ai;l 
provides  the  underlying  authority  for 
controlling  emissions  of  HAPs. 
Therefore,  in  order  to  extend  federal 
enforceability  of  the  Conunonwealth's 
operating  permit  and  plan  approval 
programs  to  include  HAPs,  EPA  is  today 
approving  Pennsylvania's  plan  approval 
and  operating  permit  program 


submittals  pursuant  to  Section  112(1)  of 
the  Act. 

n.  Final  Adioa  and  bnplicalians 

A.  Analytit  of  State  Submission 

The  Secretary  of  the  Department  of 
Enviromnental  Resources,  as  the 
designee  of  the  Governor  of  the 
Commonwealth  of  Pennsylvania, 
submitted  an  administratively  complete 
title  V  Operating  Permit  Program  for  the 
Commonwealth  of  Pennsylvania  on  May 
18, 1995.  The  Petmsylvania  program, 
including  the  operating  permit 
regulations  (25  Pa.  Ckxle  Chapter  127, 
Subchapter  G,  "Title  V  Operating 
Permits")  fiilly  meets  the  requiraments 
of  40  CFR  parts  70.2  and  70.3  with 
respect  to  applicability:  parts  70.4.  70.5, 
and  70.6  with  respect  to  permit  content 
including  operational  flexibility:  part 
70.5  with  respect  to  complete 
application  forms  and  criteria  which 
define  insignificant  activities:  part  70.7 
with  respect  lo  public  participation  and 
minor  permit  inodifications:  and  part 
70.11  with  respect  to  requirements  for 
enforcement  authority. 

Section  127.531  of  Subchapter  G 
contains  the  acid  rain  provisions  of  the 
Commonwealth's  Title  V  operating 
permits  program.  EPA  is  aware  that 
Pennsylvania  has  not  directly 
incorporated  by  reference  EPA's  Title  IV 
regulations  found  at  40  CFR  Part  72,  and 
hu  not  adopted  EPA's  model  rule. 
However,  as  referenced  in  EPA's  March 
7, 1996  Federal  Register  notice 
proposing  full  approval  of 
Pennsylvania's  program  (61  FR9125), 
several  regulatory  provisions  require 
that  Pennsylvania's  Title  V  program  be 
operated  in  accordance  with  the 
requirements  of  Title  IV  and  its 
implementing  regulations.  Section 
127.531(a)  provides  that  the  acid  rain 
provisions  of  that  section  "shall  be 
interpreted  in  a  manner  consistent  with 
the  Clean  Air  Act  and  the  regulations 
thereunder."  Section  127.531(b) 
requires  that  affected  sources  submit  a 
permit  application  and  compliance  plan 
"thai  meets  the  requirements  of  *   *  * 
the  Clean  Air  Act  and  the  regulations 
thereunder."  Further,  the  S  121.1 
definition  of  "applicable  requirements" 
for  Title  V  sources  includes  standards  or 
other  requirements  "of  the  acid  rain 
program  under  Title  IV  of  the  Clean  Air 
Ai:t  *   *   *  or  the  regulations 
thereunder." 

For  additional  assurance  that 
Pennsylvania's  operating  permit 
program  will  operate  in  compliance 
with  applicable  acid  rain  requirements, 
EPA  notes  that  the  Commonwealth  has 
agreed  to  accept  delegation  of  the 
applicable  provisions  of  40  C.F.R.  Parts 
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70.  72.  and  78  for  the  purpose  of 
implementing  the  Title  IV  requirements 
of  its  operating  permit  program.  The 
Peimsylvania  Department  of 
Environmental  Protection  (PADEP)  shall 
apply  these  provisions  for  purposes  of 
incorporating  Acid  Rain  program 
requirements  into  each  affected  source's 
operating  permit:  identifying  designated 
representatives:  establishing  permit 
application  deadlines:  issuing,  denying, 
modifying,  reopening,  and  renewing 
permits;  establishing  compliance  plans: 
processing  permit  appeals;  and  issuing 
written  exemptions  under  40  C.F.R.  72.7 
and  72.8.  This  commitment  is  contained 
in  an  Implementation  Agreement  which 
has  been  negotiated  between  EPA  and 
PADEP. 

As  part  of  the  May  18, 1995  submittal, 
PADEP  submitted  to  EPA  for  review  and 
approval  a  revision  to  its  State 
Implementation  Plan  (SIP)  designed  to 
create  federally  enforceable  Umits  on  a 
source's  potential  to  emit.  The  revision 
consists  of  regulations  establishing  a 
Slate  operating  permit  program  and  a 
plan  approval  (i.e.,  construction  permit) 
program,  codified  in  Subchapters  F  and 
B.  respectively,  of  the  Commonwealth's 
air  quality  regulations.  Pennsylvania 
refera  to  construction  permits  as  "plan 
approvals."  As  explained  more  fiilly  in 
EPA's  March  7, 1996  Notice  of  Proposed 
Rulemaking,  61  FR  9125,  and  in  the 
Technical  Support  Document  which 
accompanied  that  proposed  rulemaking, 
the  SIP  revision  submitted  by 
Pennsylvania  generally  strengthens  the 
SIP  by  establishing  a  comprehensive 
operating  permit  and  plan  approval 
program  designed  to  limit  source's 
potential  to  emit  of  both  criteria  and 
hazardous  air  pollutants.  As  explained 
in  the  March  7.  1996  Notice,  EPA's 
review  of  this  revision  to  the  federally 
enforceable  Pennsylvania  SIP  indicates 
that  the  operating  permit  and  plan 
approval  programs  both  meet  applicable 
federal  criteria  for  approval. 
Specifically,  EPA's  review  of  the  State 
operating  permit  program  submitted  by 
Pennsylvania  indicates  that  the  program 
meets  the  five  criteria  for  approval  set 
forth  in  the  June  28, 1989  Feileral 
Register  document  (54  FR  27282)  and 
the  statutory  criteria  for  approval  under 
Section  112(1)(5)  of  the  Act.  Please  refer 
lo  EPA's  March  7, 1996  Federal  Register 
Noliix  for  further  information. 

EPA's  review  of  the  Pennsylvania 
plan  approval  program  indicates  that 
this  program  also  meets  applicable 
federal  criteria  for  approval. 
Specifically,  EPA  has  determined  thai 
the  Pennsylvania  plan  approval  program 
meets  the  statutory  criteria  for  approval 
under  Section  112(l)(5)  of  the  Act  As 
explained  in  EPA's  March  7. 1996 


Notice,  a  State  operating  permit  or  plan 

approval  (i.e.,  construction  permit) 
issued  pursuant  to  a  program  which  has 
been  approved  by  EPA  and  incorporated 
into  the  SIP,  and  which  meets  the  June 
28, 1989  Federal  Register  document  and 
Clean  Air  Act  Section  112(1)  criteria,  are 
deemed  federally  enforceable  and  may 
be  used  to  limit  the  potential  to  emit  of 
both  criteria  and  hazardous  air 
pollutants  (HAPs).  This  will,  in  many 
cases,  allow  a  source  to  voluntarily  limit 
its  potential  lo  emit  of  air  pollutants  and 
avoid  being  subject  to  otherwise 
applicable  major  source  requirements  of 
the  Act.  including  Title  V  operating 
permit  requirements.  Accordingly,  EPA 
is  today  approving  and  incorporating 
into  the  SIP  Pennsylvania's  operating 
permit  and  plan  approval  program 
regulations  pursuant  to  Sections  110 
and  112  of  the  Act. 

On  January  31, 1996,  PADEP 
proposed  for  public  review  and 
comment  a  draft  "Voluntary 
Environmental  CompUance  Audit 
Policy."  EPA  is  concerned  that  this 
policy  may  impermissibly  limit 
PADEP's  authority  to  seek  civil 
penalties  for  certain  violations  disclosed 
by  a  source  after  a  voluntary  audit  See 
Clean  Air  Act  Sections  I13|e)(l)  and 
S02(b)(5);  40  CFR  70.11(a)(3)  and  (c). 
This  policy  has  not  been  finalized  and 
implemented  by  PADEP,  and  thus  its 
final  scope  and  applicability  ore 
uncertain.  However,  EPA  advised 
Peimsylvania  by  letter  on  Jtme  5, 1996 
that  if  PADEP's  final  audit  policy 
impermissibly  limits  PADEP's  authority 
to  seek  civil  penalty  from  sources 
subject  to  this  rulemaking,  then  EPA 
will  consider  this  lo  be  grounds  for 
reopening  this  rulemaking  and 
reconsidering  its  decision  lo  fiilly 
approve  the  programs  that  are  the 
subject  of  this  rulemaking. 

B.  Response  to  Comments 

EPA  did  not  receive  any  comments  on 
its  Maroh  7, 1996  Federal  Register 
notice  proposing  full  approval  of  the 
Pennsylvania  Title  V  operating  permit. 
Stale  operating  permit,  and  plan 
approval  programs. 

C.  Final  Action 

The  EPA  is  promulgating  full 
approval  of  the  operating  permits 
program  submitted  to  EPA  by  the 
Commonweahh  of  Pennsylvonia  on  May 
18. 1995.  Among  other  things, 
Pennsylvania  has  demonstrated  that  the 
program  will  be  adequate  to  meet  the 
minimum  elements  of  a  State  operating 
permits  program  as  specified  in  40  CFR 
Part  70. 

In  addition,  the  EPA  is  approving  the 
Peimsylvania  Operating  Permit  and  Plan 


Approval  programs,  codified  in  ZS  Pa. 
Code  Chapter  127  Subcbaptera  F  and  B, 
respectively,  pursuant  to  Section  110  of 
the  Act  for  the  purpose  of  creating 
Federally  enforceable  permit  conditions 
for  sources  of  criteris  air  pollutants.  In 
order  to  extend  Pennsylvania's  authority 
under  Section  1 10  of  the  Act  to  include 
authority  to  create  federally  enforceable 
limits  on  the  potential  to  emit  of 
hazardous  air  pollutants  (HAPs)  listed 
pursuant  to  Section  112(b)  of  the  Act, 
EPA  is  approving  Pennsylvania's 
Operating  Pennil  and  Plan  Approval 
programs  piusuant  lo  Section  112(1)  of 
the  Act. 

The  scope  of  the  Commonwealth's 
part  70  program  approved  in  this 
document  applies  to  all  Title  V  hcilities 
(as  defined  in  the  approved  program) 
within  the  Commonwealth,  except  any 
sources  of  air  pollution  over  which  an 
Indian  Tribe  has  jurisdiction.  See,  e.g., 
59  FR  55813,  55815-18  (Nov.  9, 1994). 
The  term  "Indian  Tribe"  is  defined 
under  the  Act  as  "any  Indian  tribe, 
band,  nation,  qr  other  organized  group 
or  community,  including  any  Alaska 
Native  village,  which  is  Federally 
recognized  as  eligible  for  the  special 
programs  and  services  providcKl  by  the 
United  Slates  to  Indians  because  of  their 
status  as  Indiaru."  See  section  302(r)  of 
the  Clean  Air  Act:  see  aiao  59  FR  43956, 
43962  (Aug.  25, 1994);  58  FR  54364 
(Oct.  21, 1993). 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompsss  section 
112(I)(S)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  Part  70  sources.  Section 
112(l)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  Part  70.  Therefore,  the  EPA  is  also 
promulgating  full  approval  under 
section  112(I)(S)  and  40  CFR  63.91  of 
the  Slate's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgsled.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  Part  70  program. 

ni.  Adminislrative  Requirements 

A.  Docket 

Copies  of  the  Commonwealth's 
submittal  and  other  information  relied 
upon  for  the  final  full  approval  are 
contained  in  docket  number  PA06S- 
4025  maintained  at  the  EPA  Regional 
Office.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
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full  approval.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  AOORESSES  section  of  this 
document. 

B.  Executive  Order  12866 
This  action  granting  final  full 

approval  of  Pennsylvania's  Title  V 
program  and  final  approval  of 
Pennsylvania's  plan  approval  and  State 
operating  permit  programs  has  been 
classified  as  a  Table  3  action  for 
signature  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Kegisler  on  January  19,  1969 
(54  FR  2214-2ZZS),  as  revised  by  a  July 
10, 1995  memorandum  bom  Mary 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
E.0. 12866  review. 

C.  Regfiiatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1095 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
-  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
.  may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  ofSlOO  million 
or  more  to  either  State,  lotal.  or  tribal 
Kovernmenis  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 


E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  sectiao  801(aMl)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  Houae  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Ragiater.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  aean 
Air  Act,  petitions  for  fudidal  review  of 
this  action  must  be  Bled  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  dicuit  by  September  30, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nra'  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements,  (See  section 
307(b)(2).) 

UatofSubiw^i 

40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

W  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection. 
Intergovernmental  relations.  Operating 
permits,  Reporting  and  recordkeeping 
requirements. 


Dated:  )uiw  26,  1998. 
Slanhy  L  Laskmnki, 
Acting  Begiotial  Administrator,  BPA  Region 
01. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulatioos  is  amended  as 
follows; 

PARTSS-tAMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


:  42  U.S.C  7401-7671q. 

Subpart  NN—P«nnsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(110)  to  read  as 
follows; 

182.2020   UanWlGallonatplan. 

(c)*  *  • 

(110)  Revisions  to  the  Operating 
Permit,  Plan  Approval  and  Sampling 
and  Testing  I'rogram  Regulations 
submitted  on  May  18, 1995  by  the 
Pennsylvania  Department  of 
Envirarmiental  Resources: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  May  IS,  1995  fitun  the 
Pennsylvania  Depertment  of 
Environmental  Resources  transmitting 
Peimaylvania's  Title  V  operating  permit, 
plan  approval,  and  State  operating 
peimit  programs. 

(B)  Revisions  to  the  definition  of 
"Potential  to  emit"  and  addition  of  the 
following  definitions  in  Title  2S. 
Chapter  121.  Section  121.1,  efliictive  on 
November  26. 1994:  "Air  pollution", 
"Applicable  reqtiirementa", 
"Compliance  docket",  "Compliance 
review  form",  "Deviation", 
"Doctunented  conduct",  "Federally 
enforceable  emissions  cap",  "General 
plan  approval",  "General  operating 
permit".  "Minor  operating  permit 
modification",  "Performance  standard", 
"Related  party",  "Renewal",  "Research 
and  development  fiicility". 
"Responsible  official",  'Title  V 
facility",  "Title  V  permit",  and  "Title  V 
regulated  air  pollutant." 

TC)  The  rollowing  amendments  to 
Title  25,  Chapter  127,  effective  on 
November  26, 1994:  S  127.1. 127.3, 
127.11  through  127.14, 127.25, 127.32. 
127.35. 127.36. 127.44. 127.45. 127.47, 
127.49  through  127.51, 127.401  through 
127.404. 127.411  through  127.414, 
127.421  through  127.431, 127.441 
through  127.450, 127.461  through 
127.464, 127.701  through  127.703,  and 
127.707. 

(D)  The  following  amendments  to 
Title  25,  Chapter  139,  effsctive  on 
November  26, 1994:  S  139.4, 139.5, 
139.12, 139.13, 139.14. 139.32. 139.101 
through  139.104.  and  139.108. 
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(ii)  Additional  material. 
(A)  Remainder  of  May  18;  1995  State 
submittal. 

3.  Section  52.2061  is  added  to  read  as 
follows: 

{S2.20ei    Opsfattng parmtts. 

(a)  Emission  limitations  and  related 
provisions  which  are  established  in 
Pennsylvania  operating  permits  as 
federally  enforceable  conditions  shall  be 
enforceable  by  EPA.  EPA  reserves  the 
right  to  deem  permit  conditions  not 
federally  enforceable.  Such  a 
determination  will  be  made  according  to 
appropriate  procedures,  and  be  based 
upon  the  permit,  permit  approval 
procedures,  or  permit  requirements 
which  do  not  conform  with  the 
operating  permit  program  requirements 
or  the  requirements  of  EPA's  underlying 
regulations.  * 

(b)  (reserved) 

4.  Section  52.2062  is  added  to  read  as 
follows: 

152.2082    Plan  apfirovala. 

(a)  Emission  limitations  and  related 
provisions  which  are  established  in 
Pennsylvania  plan  approvals  as 
federally  enforceable  conditions  shall  be 
enforceable  by  EPA.  EPA  reserves  the 
right  to  deem  plan  approval  conditions 
not  federally  enforceable.  Such  a 
determination  will  be  made  according  to 
appropriate  procedures,  and  be  based 
upon  the  plan  approval,  the  relevant 
approval  procedures,  or  plan 
requirements  which  do  not  conform 
with  the  plan  approval  program 
requirements  or  the  requirements  of 
EPA's  underlying  regulations. 

(b)  (reserved) 

PART  70-{AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401.  st  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Pennsylvania  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Pennsylvania 

(,-i)  r«niisylvania  Department  of 
Environmental  Resources  [now  known 
OS  the  Pennsylvania  Department  of 
Environmental  Protection!;  submitted 
on  May  18, 1995;  full  approval  effective 
on  August  29. 1996. 

(b)  (Reserved) 
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DEPARTMEMT  OF  COMMERCE 

National  OcaanicTand  Atmosplwftc 
Administration 

SO  CFR  Part  679 
[Oociwt  No. :  1.0. 0S2896A] 
R1N  0848^158 

Rsi«erlaa  of  the  Exclusive  Economtc 
Zone  Off  Alaska;  Delay  of  the  Pollock 
Season 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  is  delaying  from 
August  15  to  September  1  of  each 
fishing  year,  the  opening  of  the  second 
(non-roe)  directed  fishing  season  for 
pollock  in  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  NMFS 
is  also  prohibiting  vessels  from 
participating  in  the  directed  pollock 
fishery  for  7  days  after  the  September  1 
opening  if  the  vessel  participated  in  any 
of  the  directed  groundfish  fisheries  in 
the  Gulf  of  Alaska  (GOA)  or  in  the  BSAI 
during  any  portion  of  the  7-day  period 
prior  to  the  September  1  opening.  This 
action  is  necessary  to  allow  some 
pollock  processor  vessels  and  shoreside 
processing  plants  to  more  fully  realize 
potential  salmon  processing 
opportunities,  particularly  for  late-run 
pink  salmon.  This  action  is  intended  to 
further  the  objectives  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Island  Areo  (FMP). 
EFFECTIVE  DATE:  August  15. 1996. 
ADDRESSES:  Copies  of  the  environmental 
assessment/ regulatory  impact  review/ 
final  regulatory  flexibility  analysis  (EA/ 
RIR/FRFA)  prepared  for  the  original 
1993  non-roe  season  delay  or  the 
supplemental  EA/RIR  prepared  for  this 
action  may  be  obtained  from  the  North 
Pacific  Fishery  Management  Council. 
605  West  4th  Ave..  Suite  306. 
Anchorage.  AK  99510-2252;  telephone: 
907-271-2809. 

FOR  FURTHER  MFORMATKJN  CONTACT:  Kaja 
Brix.  907-586-7228. 
SUPPLBiENTARY  WFORMATION:    ' 

Fishing  for  uroimdfish  hy  U.,S.  vessels 
in  the  exclusive  e<;onomi(:  zone  of  llie 
BSAI  is  managed  by  NMFS  according  to 
the  FMP.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  Magnuson 
Fishery  Conservation  and  Management 
Ad  (Magnuson  Act)  and  is  implemented 
by  regulations  that  appear  at  SO  CFR 
part  679. 


Under  regulations  at 
S679.20(a)(5)(i)(Al,  the  initial  total 
allowable  catch  (TAC)  amounts 
specified  for  pollorJt  in  the  BSAI 
subareasand  the  Bogoslof  District  are 
divided  into  two  seasonal  allowances. 
Subject  to  other  regulatory  provisiorus. 
the  first  seasonal  allowance  is  available 
for  directed  fishing  from  January  1  until 
noon,  A.l.t..  April  15  (the  roe  or  "A" 
season).  The  second  seasonal  allowance 
is  available  for  directed  fishing  from 
noon  A.l.t.,  August  IS'througfa  the  end 
of  the  fishing  year  (the  non-roe  or  "B" 
season).  NMFS  annually  apportions  the 
initial  pollock  TACs  between  the  roe 
and  non-roe  seasons  after  consultation 
with  the  Council  during  the  annual 
groundfish  TAC  specification  process 
set  forth  at  §  67g.20(a). 

Recent  high  abundance  of  Alaska  pink 
salmon,  as  well  as  poor  salmon  market 
conditions,  have  caused  renewed 
interest  by  the  salmon  industry  and 
groundfish  processors  to  explore 
opportunities  for  new  salmon  product 
types  and  markets.  This  inteiest 
prompted  the  Council  to  recommend  a 
delay  in  the  opening  date  of  the  pollock 
non-roe  season  fix>m  August  IS  to 
September  1  to  provide  pollock 
processors  the  opportunity  to 
participate  in  the  prtx:essing  operations 
for  late-run  pink  salmon.  A  proposed 
rule  to  implement  the  Council's 
recommendation  was  published  in  the 
Federal  Register  on  June  12, 1996  (61 
FR  29726).  Public  comment  was  invited 
through  July  8. 1996.  No  letters  of 
comment  were  received.  No  changes  to 
the  proposed  rule  ere  made  in  the  final 
rule,  except  to  incorporate  the 
regulatory  format  into  the  new 
consolidated  regulations  governing  the 
fisheries  in  Federal  waters  off  Alaska 
(50  CFR  part  679). 

This  rule  annually  delays  the  opening 
of  the  pollock  non-roe  season  until 
September  1  for  both  the  inshore  and 
the  offshore  components,  with  a  fixed 
season  ending  date  of  November  1  of 
each  year.  Vessels  participating  in  the 
Community  Development  Quota  (CDQ) 
directed  pollock  fishery  are  exempt 
from  the  sea.son  ending  date  restriction. 
This  final  rule  also  prohibits  a  vessel 
from  participating  in  the  diret:ted- 
pollock  fishery  during  the  7  days  ofier 
the  Seplemlwr  1  opening  (i.e..  from 
noon  A.I.I.  Sepleinher  1  until  noon  A.I.I. 
September  8)  if  the  vessel  participated 
in  ony  groundfish  fishery  in  either  the 
BSAI  or  the  GOA  during  any  portion  of 
the  7-day  period  prior  to  the  opening  of 
the  pollocx  non-roe  season  (i.e..  from 
noon  A.l.t..  August  25  until  noon. 
September  1.  A.l.t.).  Vessels 
participating  in  the  directed  CDQ 
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pollock  fidmy  are  axampt  from  this 
pnhibitioii. 

Piutlier  justificaticHi  for  each  of  tlie 
maasuras  implsniBntad  under  the  final 
rule  is  discussed  in  tlia  preamble  to  the 
proposed  rule. 


The  Oiiector,  Alaska  Region,  I4MFS, 
determined  that  tills  final  rule  is 
necessary  for  the  conservation  and 
management  of  the  BSAI  fisheries  and 
that  it  is  consistent  with  the  Magnuson 
Act  and  other  applicable  laws. 

The  Coimcil  prepared  an  FRFA  as 
part  of  the  lUR  prepared  for  the  1993 
delay  of  the  Don-roe  season  to  August 
15.  A  copy  of  this  analysis  as  well  as  the 
supplemental  analysis  prepared  by  the 
Ck>uncil  tor  the  season  delay  to 
September  1  is  available  binn  tha 
Council  [see  AOOIIE8SE8). 

An  informal  consultation  under  the 
Endangered  Species  Act  was  initiated 
for  this  action  on  April  30, 1996.  As  a 
result  of  the  informal  consultation,  the 
Regional  Director  determined  that 
fishing  activities  conducted  under  this 
rule  are  not  likely  to  adversely  affect 
endangered  or  threatened  species  or 
criticaT  habitat. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined, 
under  the  authority  of  5  IT.S.C. 
553(d)(3),  that  good  cause  exists  to 
«raive  a  portion  of  the  30-day  delayed 
effectiveness  period  for  this  rule.  The 
AA  finds  that  it  is  contrary  to  the  public 
interest  to  delay  the  effectiveness  of  this 
rule  for  30  days  because  it  convejrs  a 
benefit  to  the  fishing  industry  that 
would  be  denied  it  if  the  opening  of  the 
fishery  were  not  delayed  from  August 
15.  fly  delaying  the  start  of  the  fishery 
on  August  15,  processors  will  be  able 
process  pink  salmon  during  a  time 
when  they  otherwise  would  be  . 
processing  pollock.  Waiving  a  portion  of 
the  delayed  effectiveness  period  and 
making  this  action  effisctive  August  15 
will  allow  certain  processors  to  provide 
a  different  market  for  pink  salmon 
products  and  more  fully  utilize 
available  pink  salmon  resources,  which 
will  increase  theeconomic  value  of  pink 
salmon.  Once  pink  salmon  processing 
has  concluded,  these  processors  will  be 
able  to  commence  pollock  production  at 
the  some  time  as  other  prD<»s.<ior8  that 
mi^ht  not  participate  in  pink  salmon 
production.  If  part  of  the  delayed 
eftsctiveness  period  were  not  waived, 
the  pollock  season  would  start  on 
August  IS.  and  then  close  shortly 
thereafter  when  the  30-day  delayed 
effectiveness  period  expired.  Such  an 
abrupt  opening  and  subsequent  closure 
would  be  costly  to  the  industry  and 
confusing  as  well.  In  addition,  some 


praosnora  could  ba  danied  the 
opportunity  to  proceas  pink  salmon 
unlesa  they  daddad  to  forego  some 
opportunitiea  to  process  pollock,  which 
is  an  unlikely  even  becauie  the  pollock 
reaource  is  more  valuable. 

The  AA  also  finda  that  it  is 
unneceaaary  to  delay  the  eOBCtivenesa  of 
this  rule  (or  30  days  because  baaed  on 
public  lastimoay  before  the  Council,  the 
pollock  and  salmon  industries  alieady 
anticipate  a  delay  in  the  opening  of  the 
pollock  fishery  from  August  15  to 
September  1  and  have  planned 
accordingly. 

This  Bnal  rule  has  been  determined  to 
be  not  significant  tor  purpoaes  of  E.O. 
12866. 

Lilt  of  Sob^acta  in  50  CFKPait  679 

Fisheries,  Reporting  and 
recordkeeping  requirements 
Dated:  July  25,  1S96. 


%ntM 


Acting  Deputy  Assistant  Administrator  for 
Fislmias,  National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  «7»— RSHEMES  OF  THE 
EXCLUSIVE  ECONOIMC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Antkarily:  16  U.S.C  773  etseq..  1801  at 
seq. 

Z.  In  $  679.20,  paragraph  (a)(5)(i)(A)  is 
revised  to  read  as  follows: 

itnJO   Oananl  limlMlona, 

(a)  •  *  • 
(5)  •  •  • 

(A)  Seasonal  allowances.  The  TAG  of 
pollock  in  each  subarea  or  district  of  the 
BSAI  will  be  divided,  after  subtraction 
of  reserves,  into  two  allowances.  The 
first  allowance  will  be  available  for 
directed  fishing  from  0001  hours  Alaska 
local  time  (A.I.I.)  January  1  through 
1200  hours,  A.l.t. ,  April  15.  The  second 
allowance  will  be  available  for  directed 
fishing  from  1200  hours,  A.l.t.. 
September  1  through  1200  hours  A.l.t., 
November  1,  of  each  fishing  year. 
Within  any  fishing  year,  unharvested 
amounts  of  the  first  allowant»  will  be 
,'>d<led  to  the  setujnd  allowanc:e.  nnci 
horvests  in  excess  of  the  first  allowance 
will  be  deducted  from  tile  second 
allowance. 
*        •        •        •        • 

3.  hi  $679.23,  paragraph  (e)(2)  is 
revised,  paragraph  (e)(3)  and  paragraph 
(e)(4)(iii|  are  removed,  and  paragraph 
(e)(4)  is  redesignated  as  paragraph  (e)(3) 
to  read  as  follows: 


(2)  Directed  fishing  for  pollock,  (i) 
Subject  to  other  provisions  of  this  part, 
and  except  ■>  provided  in  poiagraphx 
(eM2)(U)  and  (eX2MUi)  of  this  secUon. 
directed  fishing  for  pollock  is 
authorized  from  0001  hours,  A.l.t, 
lanuary  1 ,  through  1200  hours,  A.l.t, 
April  IS,  and  from  1200  houre  A.I.L, 
September  1,  through  1200  hours  A.l,t, 
I^vember  1,  of  each  fishing  year. 

(li)  Applicable  through  December  31, 
1998.  (A)  Subject  to  other  provisions  of 
this  part  and  except  as  provided  in 
paragraphs  (e)(2)(ii)(B)  and  (e)(2)(ii)(C) 
of  this  section,  directed  fishing  for 
pollock  by  the  offshore  component, 
defined  at  §  679.2  of  this  part,  or  by 
vessels  delivering  pollock  to  the 
o%bore  component,  is  authorized  from 
1200  houre  A.l.t,  January  26,  through 
1200  hours  A.I.I.,  April  15. 

(B)  Directed  fishing  for  pollock  by  the 
oflshore  component,  or  vessels 
delivering  pollock  to  the  ofbhore 
component  is  prohibited  through  1200 
hours,  A.l.t.,  February  5,  for  those 
vessels  that  are  used  to  fish  prior  to 
1200  hours,  A.I.L,  January  26,  for 
groundfish  in  the  BSAI,  groundfish  in 
the  GOA.  as  defined  at  S  679.2.  or  king- 
or  Tanner  crab  in  the  BSAI,  as  defined 
at  $670.2. 

(C)  Neither  paragraphs  (e)(2)(ii)(B)  nor 
(e)(2)(ili)  of  this  section  apply  to  vessels 
used  to  fish  exclusively  in  a  directed 
fishery  for  pollock  prior  to  1200  hours, 
A.l.t.,  January  26,  or  during  the  period 
that  extends  bom  1200  hours,  A.l.t., 
August  25,  through  1200  hours  A.l.t., 
September  1,  under  the  Western  Alaska 
Community  Development  Quota 
program  purauaot  to  subpart  C  and 
$679.23(e)(2)(ii)P)  of  this  secUon. 

(D)  Directed  fishing  for  pollock  under 
the  Western  Alaska  Community 
Development  Quota  program  purauant 
to  subpart  C  of  this  part  is  authorized 
fivm  0001  hours  Al.t,  January  1, 
through  the  end  of  the  fishing  year. 

(iii)  Directed  fishing  for  pollock  is 
prohibited  during  the  second  pollock 
sea.son  defined  at  paragraph  (e)(2)(i)  of 
this  section  through  1200  hours,  A.l.t.. 
September  H,  for  any  ves.<iel  that  is  iumkI 
to  fish  with  trawl  gear  for  groundfish  ui 
the  BSAI  or  the  GOA  as  defined  at 
$679.2  of  this  part,  between  1200  hours 
A.I.I.,  August  25,  and  120O  hours  A.l.t., 
September  1. 
•        •        *        •        • 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubiie  of  the  prapoaed 
issuance  of  ailes  and  Tsgulatens.  Tlie 
pwpose  of  ttiesa  notices  is  to  give  Interested 
parsons  an  opportunity  to  partkapata  in  tfie 
rule  making  prior  10  the  adoption  ol  the  final 


DEPARTMENT  OF  TRANSPORTATION 

Fadwal  AvtaUon  AdmbiistraUon 

14  CFR  Part  39 

[Doctol  No.  a6-NM-33^D] 

nN21Z0-AA64 

AirwortMnaaa  Diraclivaa;  AlrtMa  Modal 
A300,  A310,  and  A3OO-0OO  Sartaa 
Airptanaa 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUIMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A300,  A310.  and  A300- 
600  series  airplanes.  This  proposal 
would  require  a  one-time  inspection  of 
the  autopilot  actuators  on  the  pitch  and 
yaw  controls  to  ensure  correct  rigging, 
and  re-rigging,  if  necessary.  This 
proposal  is  prompted  by  a  report  of 
sudden  pitch  up  of  an  airplane  during 
cruise  following  disengagement  of  the 
autopilot:  this  condition  was  the  result 
of  incorrect  rigging  of  the  autopilot 
pitch  actuator.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  incorrect  rigging  of  the  autopilot 
actuatore  on  the  pitch  and  yaw  controls, 
which  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  he  received  by 
September  10. 1996. 
AOOMSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM— 103, 
Attention:  Rules  Docket  No.  96-J4M- 
33-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9K)0  ajn.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mibimation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rood  Point  Maurice 
Bellonte,  31707  Blagnac  Cedax,  Fiance. 


This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FUFTHtER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056:  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

lUPPLaaENTARY  VIFOMMTION: 


Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  b«  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-33-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
g6-NM-33-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Diicuaaion 

The  Direction  Generale  de  I'Aviatimi 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 


recently  notified  the  FAA  that  an  unsale 
condition  may  exist  on  all  Airbus  Model 
A300,  A310,  and  A30O-6O0  series 
airplanes.  The  DGAC  advises  that  it  hat 
received  a  report  indicating  that 
uncommanded  pitch  up  occurred  when 
the  autopilot  was  disengaged  during  a 
test  flight  of  an  Airbus  Model  A310 
series  airplane.  Subsequently,  the 
autopilot  pitch  actuator  was  replaced 
and  the  test  flight  was  repeated.  During 
this  second  test  flight,  a  similar 
phenomenon  occurred.  Investigation 
revealed  that  the  mechanical  zero 
rigging  of  the  autopilot  pitch  actuator 
could  not  be  achieved  when  using  a 
rigging  pin  having  part  number  (P/N) 
OU131388.  Use  of  this  particular  pin  is 
called  out  in  the  Aircraft  Maintenance 
Manual  (AMM).  Further  investigation 
revealed  that  this  pin  is  not  long  enough 
to  go  through  the  torque  llmiler  lever 
and  to  internally  rig  the  autopilot  pitch 
actuator. 

Furthermore,  since  the  rigging  pin 
used  to  rig  the  autopilot  pitch  actuator 
is  similar  to  the  rigging  pin  used  to  rig 
the  yaw  autopilot  actuator,  the  same 
incorrect  rigging  could  exist  on  the  yaw 
autopilot  actuator.  Such  incorrect 
rigging  of  the  yaw  autopilot  actuator 
could  cause  yaw  upset  when  the 
autopilot  is  disengaged. 

Incorrect  rigging  of  the  autopilot 
actuators  on  the  pitch  and  yaw  controls 
could  cause  uncommanded  pitch  up  or 
pitch  down,  or  yaw  upset  of  the  airplane 
during  disengagement  of  the  autopilot. 
These  conditions,  if  not  corrected,  could 
result  in  reduced  controllability  of  the 
airplane. 

Explanation  of  Relevant  Serrica 
Infonnation 

Airbus  has  issued  All  Operators  Telex 
(AOT)  27-20,  dated  December  19, 1994. 
which  describes  procedures  for  a  one- 
time inspection  of  the  rigging  of  the 
autopilot  actuatore  on  the  pitch  and  yaw 
controls  to  ensure  correct  rigging,  and 
re-rigging,  if  necessary,  using  a  new, 
longer  rigging  pin.  This  new  rigging  pin 
is  longer  than  the  existing  rigging  pin 
and,  consequently,  will  go  through  the 
torque  limited  lever  and  internally  rig 
the  autopilot  actuators.  The  DGAC 
classified  this  service  bulletin  as 
"■  mandatory  and  issued  French 
airworthiness  directive  (CN)  95-164- 
183(B),  dated  August  30. 199S.  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 
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FAA's 

This  airplane  model  is  nunuiactuied 
in  France  and  is  type  certificated  for 
operabon  in  tlie  United  States  under  the 
provisioos  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airwtuthineas  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  revietved  all  availeble 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
tjrpe  design  that  are  certificated  for 
operation  in  the  United  States. 

ExpUnatian  of  Requirements  of 
Propoeed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  m  the  United 
3tates,  the  proposed  AD  would  lequire 
a  one-time  inspection  of  the  rigging  of 
the  autopilot  actuators  on  the  pitch  and 
yaw  controls  to  ensure  correct  rigging, 
and,  if  necessary,  re-rigging  using  a  new, 
longer  rigging  pin.  These  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  ACXT  described 
previously. 

Coatlaipact 

The  FAA  estimates  that  86  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  S60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  S5.160,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatoiy  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
•AEgJRESSES." 

List  of  Sabiscts  Id  14  CFR  Part  3S 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Tlie  Proposed  AaMndsnenl 

Acconlingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
3B  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  M-AfflWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Altftaaritr  49  U.S.C  106(g],  40113. 44701. 

(39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AilteK  Docket  96-NM-33-AD. 

ApfdicabUily:  All  Model  A3C0.  A310.  and 
A300-G00  Berifls  airpUees,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provijion.  regardless  of  whether  it  has  t)een 
modified,  altered,  or  repaired  in  the  area 
9ub)ect  to  the  requiremeats  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiBctad,  the 
owner/operBtor  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapli  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  \D;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  pitch  up  or 
down,  or  yaw  upset  of  the  airplane  due  to 
incorrect  rigging  of  the  autopilot  actuators  on 
the  yaw  and  pitch  controls,  accomplish  ^e 
followiig: 

(a)  Within  SOO  flight  hours  after  the 
effective  date  of  this  AD.  inspect  the  rigging 
of  the  autopilot  actuators  on  both  the  pitch 
and  the  yew  controls  to  ensure  that  the 
rigging  is  oonact,  in  accordance  with  Airbus 


All  Operaton  Talex  (AOT)  27-20,  dated 
December  IB,  1994.  If  the  rigging  is  oo( 
cortact.  prior  to  further  flight,  re-rig  In 
accordance  with  the  AOT. 

(b|  As  of  the  effective  date  of  this  AD,  no 
person  shall  rig  the  autopilot  actuator  on  tlw 
pitch  or  yaw  control  on  any  airpUuoe  using 
a  rigging  pin  having  part  number  (P/N) 
out  31 388. 

(c)  An  alternative  nwthod  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
StandardizaUon  Branch,  ANM-113,  FAA. 
Transport  Airplane  Diractorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  oonunents  and  then 
send  it  to  the  Manager.  Standardlatioa 
Branch.  ANM-113. 

Nola  2:  Information  concaming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  horn  the  Standardization  Branch, 
ANM-113. 

(dl  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFK 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  raquiremants  of  this  AD 
can  be  accomplished. 

lasuad  in  Rentoo,  Waihlngton,  on  Jul;  24, 
1996. 

S.K.  Millar, 

Acting  Manager,  Transptirt  Airplane 
Directorate.  Aircraft  Certification  Smvict. 
IFR  Doc  96-1931S  Filed  7-29-96;  8:45  am) 
sajjHO  ooot  «i»-is-u 


14CFRPwt39 

(QeefeM  Na  t6-NM-46-A(q 

raN2120^AAa4 

AlrwortMiiMa  DirtcflvM;  Alitnis  Mo<M 
A30O-e0O  and  Modal  A310  S«rtM 
Alrplanaa 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


This  d(x:ument  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Airbus  Model  A300-600  and  Model 
A310  series  airplanes.  This  proposal 
would  require  testing  to  verify  if  the 
smoke  detection  system  can  detect 
smoke  within  60  seconds,  and  cleaning 
the  installation  and  duct,  if  necessary. 
This  proposal  is  prompted  by  a  report 
that,  during  testing  of  the  smoke 
detection  system  on  in-service 
airplanes,  the  system  failed  to  detect 
smoke  within  60  seconds  due  to  dust 
accumulation  in  the  extraction  ducts. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  ensure  that  dust 
acctunulation  does  not  reduce  the 


eflacUvensss  of  the  smoke  detection 
system  and,  consequently,  lead  to 
imdetected  smoke  or  file  in  the  lavatory 
of  the  airplane. 

DATES:  Comments  must  be  received  by 
September  10, 1996. 
AOOWSaes:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Aouninistration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
4e-AO,  1601  Una  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be.inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mfonnation  referenced  in 
the  proposed  rule  may  be  obtained  fiom 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Und  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  WFORMATION  CONTACT: 

Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Und  Avenue,  SW.,  Renton. 
Wadiington  98055-4056:  telephone 
(206)  227-2589:  tax  (206)  227-1149. 

•UPPLEMBITANV  MF0MMT10N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  ahd 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitied  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-46-AD."  The 


postcard  will  be  dote  stamped  and 
returned  to  the  commenter. 

ATaiUbility  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  lequest  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-46-AD,  1601  Und  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

DiacuasioD 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  tiie 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  en  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300-600  and  Model  A310 
series  airplanes.  The  DGAC  advises  that 
it  has  received  a  report  indicating  that, 
during  functional  testing  of  the  smoke 
detection  system  on  in-service 
airplanes,  the  system  failed  to  detect 
smoke  within  60  seconds.  As  a  design 
goel.  the  detector  is  to  provide  a 
warning  within  60  seconds  after  a  fire 
has  started,  as  indicated  in  the  Airplane 
Meintenance  Manual.  In  one  of  the  tests, 
the  airplane  had  only  accumulated  46 
days,  167  hours,  and  50  landings  since 
the  ducts  of  the  lavatory  air  extraction 
system  had  been  cleaned.  Investigation 
revealed  that  dust  acctmiulation  in  these 
ducts  can  reduce  the  efiiectiveness  of  the 
smoke  detection  system  to  detect  smoke. 
This  condition,  if  not  corrected,  could 
result  in  undetected  smoke  or  fire  in  the 
lavatory  of  the  airplane. 

Explanation  of  Relevant  Service 
Informaticm 

Airbus  has  issued  All  Operators  Telex 
AOT  26-16,  dated  September  12, 1995. 
This  AOT  describes  procedures  for 
performing  an  operational  and 
functional  test  to  verify  if  the  smoke 
detection  system  can  detect  smoke  with 
60  seconds,  and  cleaning  the 
installation  and  duct,  if  necessary.  This  - 
AOT  also  describes  procedures  for 
submitting  a  report  of  the  inspection 
results  to  Airbus.  The  DGAC  classified 
this  service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
95-243-190(3),  dated  December  6. 
1995,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Condnsioiis 

This  airplane  model  is  manufactured 
in  France  and  is  fype  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 


of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
'  DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  prtxiucts  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Exptonstion  of  Raquireincnls  of 
PraposedRide 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  lequiie 
performing  an  operational  and 
functional  test  to  verify  if  the  smoke 
detection  system  can  detect  smoke 
within  60  seconds,  and  cleaning  the 
installation  and  duct,  if  necessary.  The 
proposed  rule  also  would  require 
submitting  a  report  of  the  inspection 
results  to  Airbus.  The  actions  would  be 
required  to  be  accomplished  in 
accottlance  with  the  AOT  described 
previously. 

Interbn  Action 

This  is  considered  interim  action.  The 
intent  of  the  proposed  inspection 
reports  is  to  enable  Airbus  to  develop  an 
appropriate  repetitive  inspection 
interval  based  on  findings  in  the  in- 
service  fieet.  The  FAA  may  consider 
further  rulemaking  once  thet  inspectioo 
interval  is  determined. 

Coat  Imped 

The  FAA  estimates  that  67  Aiitius 
Model  A300-600  and  Model  A3 10 
series  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
S4.020.  or  $60  perairplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

RegnUtory  Imped 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
povrar  and  responsibilities' among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  IS  determined  that  this 
proposal  would  not  have  sufficient 
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federalism  implications  to  wairsnt  the 
pnpanlion  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
oartlfy  that  this  proposed  regulation  (1) 
is  nol  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
■  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 19791:  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteha  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draf^ 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


Lial  of  Subjects  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  AmendiiMBt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39]  as  follows: 

PART  39-AIRWOmHMESS 
OmECTTVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
AMhariir  49  U.S.C  106(g),  40113. 44701. 


IM.13 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


:  Docket  96-NM-46-AD. 

ApplkabilUy:  Model  A3ao-600  and  Model 
A310  series  airpUnes,  on  wliich  Airbus 
Modification  10156  has  no!  been  iostailed: 
ceitificated  in  any  category. 

Mole  1 :  This  AO  applies  to  each  lirplaDe 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
•  otherwise  modified,  altered,  or  repaired  in 
the  area  subiect  to  the  requirements  olthis 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afticted,  the 
owneryoperator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
tbe  eficNCt  of  the  modification,  alteration,  or 
repair  on  tbe  imsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accoaiplished  previoiuly. 

To  ensure  that  dust  accumulation  in  the 
ducts  does  not  reduce  the  effectiveness  of  tbe 
smoke  detection  system  to  detect  smoke  and, 


consequently,  lead  to  undetected  smoke  or 
fire  in  the  lavatory  of  the  airplane; 
*  accomplish  the  following: 

(a)  Within  500  flight  hours  after  the 
efiective  date  of  this  AD,  perform  an 
operational  and  functional  test  to  verify  if  the 
smoke  detection  system  can  detect  smoke 
within  60  seconds,  in  accordance  «vitfa 
Airbus  All  Operators  Telex  AOT  28-16, 
dated  September  12, 199S. 

(1)  If  smoke  is  detected  within  60  seconds, 
no  forther  action  is  required  by  this  AD. 

(2)  If  smoke  is  not  detected  within  60 
seconds,  prior  to  further  flight,  clean  the 
installation/duct  in  accordance  with  the 
AOT.  Prior  to  fijrther  flight  after 
accomplishment  of  the  cleaning,  repeat  the 
operational  and  functional  test  required  by 
paragraph  (a)  of  this  AD. 

(b)  Within  10  days  after  accomplishing  die 
inspection  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  the  inspiBction  results 
(both  positive  and  negative  findings)  to 
Airbus  Industrie  Customer  Services, 
Attention  Engineering  Support,  A1/SE-E23, 1 
Rond  Point  Maurice  Bellonte,  31707  Blagnac 
Cedex,  France.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  lieduction  Act  of 
1960  (44  U.S.C  3501  et  taq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  tie 
used  if  approved  by  the  Manager, 
StandardizaUon  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  IMncipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  to  tbe  Manager,  Standardization 
Branch,  ANM-113. 

Nela  2:  lafbnnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113, 

(d)  Special  fiighl  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  [14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  24, 
1996. 

S.K.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  96-19316  Filed  7-29-96;  8:45  am) 
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OEPAItTMENT  OF  THE  MTERIOfI 
BuiMM  of  Indtan  AfWn 

2SCFnPar1t2 
niNIOTS-AOIS 

Indian  TrttMlJwsdo*  Support 

AOENCV:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  rule. 


':  The  Bureau  of  Indian  Afbirs 
(BLA)  is  proposing  to  establish 
regulations  as  mandated  by  the  Indian 
Tribal  Justice  Act.  The  Indian  Tribal 
Justice  Act  requires  the  Secretary  of  the 
Interior  to  establish  a  base  funding 
formula  for  the  distribution  of 
appropriations.  The  BIA  will  use  this 
rule  to  determine  the  funding  levels  to 
be  awarded  to  eligible  Indian  tribes  for 
use  in  establishing  or  enhancing 
traditional  or  contemporary  justice 
systems. 

OATEC  Comments  must  be  received  on 
or  before  September  30, 1996. 
ADDRESSES:  Mail  Comments  to  Beltie 
Rushing,  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior,  1849  C  St.  NW,  Mail  Stop 
4603-MlB.  Washington,  DC  20240;  or, 
hand  deliver  them  to  Room  4603  at  the 
above  address.  Comments  will  be 
available  for  inspection  at  this  address 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday  beginning  approxiinately  2 
weeks  after  publication  of  this 
document  in  the  Federal  Kegisler. 
FOR  FURTHER  INronMATION  CONTACT: 
Bettie  Rushing,  Office  of  Tribal  Services, 
Bureau  of  Indian  Afbirs  at  telephone 
(202)  208-3463. 

8UP<>tEMENTARY  INfORMATWN:  The 
Indian  Tribal  Justice  Act  (ITJA)  was 
enacted  on  December  3, 1993.  Section 
103  of  the  ITJA  requires  the  BIA  to 
develop  a  Base  Support  Funding 
Formula  In  consultation  with  Indian  ' 
tribes,  25  U.S.C.  3613(c).  The  BIA  will 
use  the  Base  Support  Funding  Formula 
to  distribute  annual  appropriations 
under  Section  201  of  the  ITJA,  25  U,S.C 
3621. 

A  Base  Funding  Support  Formula  was 
drafted  by  Carey  Vicenti,  former  Special 
Assistant  to  the  Director  of  the  Office  of 
Tribel  Services  and  presented  to  a  group 
representing  tbe  geographical  areas 
served  by  the  BIA,  tribal  courts, 
traditional  courts,  tribal  judicial 
conferences,  Indian  court  clerks,  Indian 
court  judges,  tribes,  national  support 
organizations,  and  other  justice  systems, 
September  21-23, 1994,  in  Reno, 
Nevada,  at  the  National  Judicial  College. 
The  purpose  of  the  September  1994 
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meeting  was  to  discuss  the  Base  Support 
Funding  Formula  and  the  survey  of 
tribal  justice  systems. 

This  same  funding  formula  was 
presented  at  the  BIA  Office  of  Tribal 
Services'  National  Tribal  Consultation 
in  Albuquerque,  New  Mexico,  June  20- 
22, 1995.  Following  an  explanation  of 
the  formula  by  Judge  William  S. 
Christian,  San  Ildefonso  Pueblo  Tribal 
Court,  lengthy  discussion  and 
modification,  it  was  accepted  by 
consultation  participants.  This 
publication  includes  changes  made  in 
response  to  recommendations  received 
during  and  after  the  June  199S  National 
Tribal  Consultation  and  the 
considerable  work  done  by  Judge 
Christian. 

The  proposed  formula  must  be 
approved  and  published  as  a  final  rule 
before  any  appropriated  base  suppprt 
fimding  may  be  made  available  to 


Indian  tribes.  The  structure  of  the 
formula  balances  the  interests  of  smaller 
tribes  and  tribes  with  larger 
populations,  larger  land  holdings,  and 
greater  demographic  features. 

Base  support  funding  is  the  sum  of 
the  Minimum  Funding  and  Factor-based 
Fimding,  if  any,  available  to  a  tribe. 
Minimtim  Funding  provides  a  flexible 
mechanism  to  fund  small  tribes,  without 
regard  to  characteristics  such  as 
Isolation,  type  of  justice  systems  or  stage 
of  development,  caseload,  or  other 
demographic  information  (see  §  92.16). 
Every  tribe  that  applies  for  base  support 
funding  will  receive  Minimum  Funding 
calculated  according  to  $  92.17.  In  any 
year  that  the  appropriation  is  $20 
million  or  less,  the  entire  amount  will 
be  set  aside  for  Minimum  Funding. 
When  appropriations  are  greater  than 
$20  million,  the  amount  set  aside  for 
equal  distribution  among  the  requesting 


tribes  will  decrease  until  it  represents 
20  percent  of  the  full  appropriation 
authorization  of  SSO  tnillion,  25  U.S.C 
3621(b);  this  is  calculated  according  to 
the  algebraic  formula  in  $  92.17  which 
provides  a  sliding  proportion  which 
changes  as  appropriations  rise  and  foil. 
The  proposed  minimum  funding 
formula  for  total  appropriations  greater 
than  520  million  that  is  described  in 
S  92.17(b)  was  derived  by  the  algebraic 
derivation  of  the  line  illustrated  in  the 
graph  below.  This  line  is  defined  as  the 
straight  line  that  passes  through  two 
points:  100  percent  minimum  fimding 
when  the  total  appropriated  base 
support  funding  is  S20  million,  and  20 
percent  minimum  funding  when  the 
total  appropriated  base  support  funding 
is  $50  million.  This  information  was 
used  to  derive  the  following  formula: 

Y=1.533333  -  0.026667X 
BUM  coot  aie-4s-r 
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Basis  for  the  Minimum  Funding  Formula 


00ft V 

> 


V        K        to       M       to       M       40 

Total  ApproprtaUon  (MWion  $) 


muma  eoot  t»n-m-c 

In  this  fonnula.  Y  is  the  proportion  of 
the  total  appiopri«litd  bese  support 
fiinding  that  is  allocated  for  minimum 
funding,  and  X  is  the  total  appropriated 
base  support  fimding  in  millions  of 
dollars.  Y  is  calculated  as  1.S3333 
minus  the  product  of  0.026667  and  X. 
When  the  total  appropriated  base 
support  funding  is  greater  than  S20 
million,  the  allocation  of  minimum 
funding  for  each  eligible  tribe  is 
calculated  in  %  92.17(b)  by  dividing  the 
product  of  Y  and  X  t^  the  number  of 
eligible  tribes. 

Tribes  documenting  the  bctors  listed 
in  §92.18  will  also  receive  EM:tor  based 
funding  when  the  appropriation  is 
greater  than  $20  million.  Under  such 
circunutances,  the  bctor.ba8ed  points 
for  eecfa  eligible  tribe  will  be  scored  by 
BIA  from  the  infacmation  which  tribes 
submitted:  the  sum  of  factoi^based 
points  for  all  eligible  tribes  will  be 
tallied.  The  remainder  of  the 
appropriation  not  required  for 
Mhiimum  Funding  will  be  divided  by 
the  sum  of  the  hctor-based  point*  to 
deteiuilne  the  value  of  aedb.  Each  tribe 
will  then  (when  the  appropriatioo  is 
meter  than  $20  million)  receive  total 
oaee  support  funding  according  to  (1) 
the  numoer  of  &ctor-based  poina  it  has 
tcatai  nniltiplied  by  the  value  per 
paint,  plus  (2)  a  share  of  the  Minimum 
FtaMiiag  as  divided  equally  emong  all 


Example  A.  Congress  appropriates 
SIO  ndllion  for  base  snpiwrt  funding  of 


tribal  iusticB  systems.  250  tribes  apply 
for  Minimum  Funding:  240  tribes  also 
apply  for  Factiw-baaaa  Funding,  wdth  a 
total  number  of  factor  besed  points  of 
12.000. 

$10  million  is  below  the  threshold 
level  of  $20  million  for  Factor-based 
Funding,  therefore,  no  Factor-based 
Funding  would  be  available.  The  2S0 
tribes  would  each  receive  Minimum 
Funding  in  the  amoimt  of  1/250  of  $10 
million,  or  $40,000. 

Example  B.  Congress  appropriates  $30 
million  for  base  support  funding  of 
tribal  justice  systems.  300  tribes  apply 
for  Mhiimum  funding:  290  tribes  also 
apply  for  Factor-based  Funding,  mth  a 
total  number  of  factor-based  points  of 
22.230. 

The  amount  appropriated  exceeds  the 
threshold  level  of  $20  million  for 
Factor-based  Funding. 

First,  the  amount  of  Minimum 
Funding  is  calculated  using  the  formula, 
Y  equals  1.533333 -0.0266e7X.  Y  Isthe 
proportion  of  the  appropriation  to  be 
allocated  for  Minimum  Funding  and  X 
is  the  total  anprtqnjatiaa  expreesed  in 
millions  of  doUan 

fl.533333-0.0286e7(30H).73|  In  this 
and  in  the  following  examples, 
intennediate  calculations  are  not 
rouiulad:  however,  displayed  results  are 
shown  rounded  to  only  two  dedmal 
places.  Seventy-thiee  percent  (73%)  of 
the  appropriabon  is  allocated  for 
Minlimim  funding  and  each  tribe  would 
receive:  .73(130,000,000)/ 
300 -$73 ,332.30. 


The  remainder  of  the  appropriation  is 
allocated  to  the  200  tribes  which 
applied  for  Factor-baaed  Funding 
according  to  their  part  of  the  ctmiulative 
22,230  points:  100  percent  minus  73 
percent  times  S30.000.00O  divided  by 
22,230  pointS3$359.88  per  foctoi^based 
point. 

A  tribe  requesting  Base  Support 
Funding  or  Minimum  Funding  would 
receive  $73,332.30.  If  the  same  tribe  also 
submitted  a  request  for  Factor-based 
Funding  and  scored  82  factor  points,  the 
tribe  would  receive:  S73.332.20  + 
82($35g.88)=S102.842.0g. 

It  is  useful  to  note  the  e%cts  that  this 
fonnula  will  have  on  the  funding  that 
trilws  will  receive  if  appropriations  vary 
&x>m  year  to  year.  It  appears  that  as 
appropriation  levels  go  from  low  to  the 
fuUy  authorized  level,  the  funding  of 
large  tribes  will  generally  rise:  the 
funding  levels  of  small  tribes  may  not 
rise  and  may  decsease.  The  results 
shown  in  the  next  example  use  the  same 
basic  situation  as  described  in  Example 
B.  Also,  while  requesting  tribe  L  scores 
82  factor  points,  requesting  tribe  S 
scores  8  factor  points.  The 
appropriations  are  for  several  difinent 
levels  as  though  they  occuned  in 
successive  years. 

Example  C,  300  tribes  apply  for 
Minimum  Funding:  290  tribes  also 
apply  for  Factor-baaed  Funding,  %*ith  a 
total  number  of  factor-baaed  points  of 
22,230.  Requesting  tribe  L  is  eligible  loi 
Minimum  Ftmding  and  is  scored  for  82 
factor^based  points:  requesting  tribe  S  is 
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also  eligible  for  Minimum  Funding  and 
is  scared  for  8  factor-based  points. 


FYappio- 

Prtafipnff 

nUBon) 

MMnum 
kiratng 

(pereeet) 

Total 

hmdkigtD 

WiaLin 

dolars 

ToW 
Funding 
toMwS 

indolsn 

13 
19 
21 
30 
40 
SO 

100 
100 
97 
73 
47 
20 

43.333 
63,.333 
70,199 
102>«3 
140,915 
180,882 

43,333 
63333 
68,335 
76^11 
09696 
47.726 

Base  Support  Funding  will  be  made 
available  to  each  federally  recognized 
tribe  that  submits  a  timely  application. 
Tribes  must  request  Base  Support 
Funding  through  their  respective  area 
offices  within  20  days  of  the  beginning 
of  each  Federal  fiscal  year.  Tribes  not 
making  a  timely  request  will  be 
excluded  from  funding  for  that  fiscal 
year.  Postmarks  will  govern  timeliness 
and  hand-carried  nuterials  will  not  be 
accepted. 

This  formula  addresses  only  the  "Base 
Support  Funding  Formula" 
requirements  of  Section  103  of  the  ITIA. 
25  U.S.C.  3613.  This  rule  does  not 
include  the  authorization  and 
distribution  of  funds  for  the  Office  of 
Tribal  Justice  Support,  survey  of  tribal 
Judicial  systems,  or  tribal  judicial 
conferences  (see  25  U.S.C  3611,  3612, 
3614  and  3621).  Regulations  will  be 
prepared,  if  necessary,  at  a  later  date.  _   - 
The  tribal  self-governance,  or 
"compacting,"  aspects  of  those  Sections 
will  be  considered  then. 

The  Department  of  the  Interior 
(Department)  requested  that  the  Bureau 
of  Indian  Affaire  solicit  comments  to  the 
following: 

(1)  Should  the  threshold  that  triggers 
the  use  of  factor-based  funding  be 
lowered  to  less  than  S20  million?  If  so, 
should  a  percentage  of  annual 
appropriations  (for  example  30%)  or  a 
fiwd  amount  (for  example  SS  million) 
of  annual  appropriations  be  distributed 
equally  among  applicant  tribes? 

The  Department  is  conceroed  that  no 
funds  have  been  appropriated  for  the 
Indian  Tribal  Justice  Act  and  the 
Administration  forecasts  a  decrease  in 
future  Department  of  the  Interior 
budgets,  not  an  increase.  In  light  of 
budget  projections  which  indicate  it 
will  be  difficult  to  secure  funding  for 
new  initiatives  such  as  tribal  justice 
support,  the  Department  questions 
whether  any  appropriation  would  be 
large  enou(^  to  reach  the  $20  million 
threshold  for  allocating  factor-based 
funding  (see  $  92.13(a)(2)).  Funds  would 
then  be  distributed  equally  am<mg 
applicant  tribes,  without  consideration 


of  facton  such  as  population,  case  load, 
complexity  of  cases,  eta 

(2]  Should  the  fbrraufa  be  revised  so 
that  no  tribe  would  receive  a  reduced 
amount  as  appropriations  increase? 
Factor-based  funding  is  a  sliding 
proportion  of  each  appropriation  (see 
S  92.17).  Under  the  current  formula, 
smaller  tribes  wnll  receive  reduced 
funding  when  appropriations  reach  $31 
million  (see  examples  B  and  C  above). 
The  Department  recommends  that  tribes 
consider  a  formula  that  distributes  a 
portion  of  each  appropriation  equally 
among  all  tribes  and  the  remainder 
above  a  specific  threshold  be  distributed 
based  on  factor-based  points.  For 
example:  if  the  threshold  is  $15  million 
and  $25  million  is  appropriated.  S15 
million  would  be  distributed  equally 
and  the  remaining  $10  million  would  be 
distributed  based  on  factor-based  points. 

Evaluatitm  and  Certification 

The  authority  to  issue  rules  and 
regulations  is  vested  in  the  Secretary  of 
the  Interior  by  5  U.S.C  301  and  sections 
463  and  465  of  the  Revised  Statutes,  25 
U.S.C  2  and  9. 

Public  Participation  Statement 

Publication  of  the  proposed  rule  by 
the  Department  of  the  Interior 
(Department)  provides  the  public  an 
opportunity  to  participate  in  the 
miemaking  process.  Interested  persons 
may  submit  written  comments  regarding 
the  proposed  rule  to  the  location 
identified  in  the  "addresses"  section  of 
this  document. 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(OMB)  that  these  proposed  regulations 
meet  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

Executive  Order  12866 

This  proposed  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866  and  has  been  reviewed  by  the 
Office  Of  Management  and  Budget. 

Regulatory  Flexibility  Act 

This  proposed  mie  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  proposed  rule 
will  determine  the  funding  levels  to  be 
awarded  to  tribes  for  the  purposes  of 
creating  new  or  enhancing  and 
improving  existing  tribal  court  systems. 
In  the  event  a  tribe  elects  to  receive 
fimding,  there  are  likely  to  be 
improvements  in  the  exercise  of  civil  - 
jtuisdiction  by  tribes.  This  improvement 


may  incieaae  the  rate  of  dvil  collections 
by  private  economic  enterprises 
operating  on  or  near  Indian  reservatioas. 
In  addition,  there  may  be  an  incieaae  in 
the  number  of  civil  claims  made  against 
private  economic  enterprises. 

Executive  Order  12630 

The  Department  has  determined  that 
this  proposed  rule  does  not  have 
"significant"  takings  implications.  The 
proposed  rule  does  not  pertain  to 
"taking"  of  private  property  interests, 
nor  does  it  impact  private  property. 

Executive  Order  12612 

The  Department  has  determined  that 
this  proposed  role  does  not  have 
significant  federalism  efiects  because  it 
pertains  solely  to  Federal-tribal  reUtions 
and  will  not  interfere  with  the  roles, 
rights  and  responsibilities  of  states. 

NEPA  Statement 

The  Department  has  determined  that 
this  proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
aSacting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Enviroiunental  Policy  Act  of 
1969. 

Paperwork  Reduction  Act  of  1 995 

Sections  92.16  and  92.19  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)).  the 
Department  of  the  Interior  has 
submitted  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review. 

Indian  tribes  and  tribal  organizations 
are  eligible  for  funds  to  develop, 
enhance,  and  continue  the  operation  of 
tribal  justice  systems  and  traditional 
tribal  justice  systems.  The  information 
to  be  collected  includes:  Assurances  to 
meet  certain  statutory  requirements:  a 
supporting  tribal  resolution;  and 
specific  information  regarding  the  tribe 
and  its  tribal  justice  system. 

All  information  is  to  be  collected 
annually  from  each  appUcant.  The 
aimual  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  50  hours  for  each 
response  for  554  respondents,  including 
the  time  for  reviewing  instructions. 
seart:hing  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  review 
collection  of  information.  Thus,  the  total 
aimual  reporting  and  recordkeeping 
burden  for  this  collection  is  estimated  to 
be  27.700  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirement 
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(bould  dinct  them  to  the  Office  of 
Infomutiaa  and  Kagulatory  A&in, 
OMB,  Room  10202.  New  Executive 
Office  Building.  WsshinglaD,  DC  20S03: 
Attentiao:  Daek  Officer  for  the  U.S. 
Oepaitment  of  the  Interior. 

The  DBpajtmenf  considers  comments 
by  the  pubUc  on  this  proposed 
collection  of  information  in — 

Evaluating  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functicms  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

Evaluating  the  accuracy  of  the 
Depaitmenl's  estimste  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

Enhancing  the  quality,  usefulness, 
and  clarity  of  the  informatian  to  be 
collected;  and 

Minimiying  the  burden  of  the 
coUectian  of  informatian  on  those  who 
are  to  respimd,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  fofms  of 
information  technology. 

OMB  is  required  to  make  a  decision 
conceming  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Kegiilar.  Therefore,  a  comment 
to  the  0^4B  is  best  assured  of  having  its 
full  effect  if  OtAB  receives  it  within  30 
days  of  publication.  This  does  not  a%ct 
the  deadline  for  the  public  to  comment 
to  the  Bureeu  of  Indian  Aflairs  on  the 
proposed  regulations. 

Drafting  Infbnaatiaa 

The  primary  author  of  this  document 
was  Carey  N.  Vicenti,  the  former  Special 
Assistant  to  the  Director  of  the  Office  of 
Tribal  Services,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior. 

Lilt  of  Si^iacli  in  23  Olt  Pail  U 

Indians— courts,  Indians— law. 

For  the  reasons  given  in  the  preamble, 
part  92  of  Title  2S,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
added  as  set  forth  below. 

PART  92— WDUN  TRIBAL  JUSTICE 
SUPPORT 

Subpart*    Policy  end  DeHnWewa 

Sea 

92.1  Policy. 

92.2  DsfiniUonl. 

92.3  Information  Collaction. 
92.4-92.9     IRoervadl. 


92.10  WbalistfaepurpoMofthebue 
supjwrt  lundiiig  iarmula  for  Indian  tribal 
juslicB  tystaois? 

92.11  What  is  base  support  fuiuUivT 

92.12  How  may  tribes  use  base  nipporiiiig? 

92.13  How  U  base  support  funding 
distributsd? 

92.14  Under  what  authority  is  base  support 
funding  distributed? 

92.15  WboUeUgtblstorgcaivabaae 
support  (iinding? 

92.16  How  does  ■  tribe,  tribal  otganizaliaa 
or  tribal  consoriium  apply  <b^  minimum 
funding? 

92.17  How  is  minimum  fimding  calculated? 

92.18  How  does  a  tribe,  tribal  ofganizatloD 
or  tribal  consoctium  apply  for  factta- 
based  funding? 

92.19  How  is  bctor-based  funding 
calculated? 

92.20-92.100    IRassrvedl 

Aalkatlly:  S  U.S.Q  301: 2S  VS.C  2, 9, 13, 
200.  3001.  etteq. 

Subpart  A— PoNey  and  tMlnWons 

1 12.1    Polley. 

Tribal  justice  systems  ate  an  essential 
pari  of  tribal  governments  and  serve  as 
important  forums  for  ensuring  public 
health  and  safety  and  the  political 
integrity  of  tribal  governments.  The 
Congress,  through  statutes,  treaties,  and 
the  exercise  of  administrative 
authorities,  has  recognized  the  self- 
determination,  self-reliance,  and 
inherent  sovereignty  of  Indian  tribes  to 
establish  their  own  form  of  government, 
including  tribal  justice  systems. 

t9Z2    DallnWona. 

Base  support  means  the  Federal  funds 
appropriated  under  the  Indian  Tribal 
Justice  Act  that  are  available  for  Indian 
Tribal  Juatice  Support  under  ZS  CFR 
pari  92. 

Base  support  funding  formula  means 
the  formula  for  the  base  support  of  a 
tribal  justice  system  aonsisting  of  the 
sum  of  a  Minimum  Funding  and  Factor- 
based  Funding. 

Bureau  means  Bureau  of  Indian 
Affairs. 

Closing  date  means  the  date 
advertised  in  the  Federal  Register  as  the 
firul  date  for  the  submission  of  an 
Indian  Tribal  justice  Act  (ITJA)  funding 
request. 

Courts  of  Indian  Offenses  means  the 
courts  established  pursuant  to  25  CFR 
part  11. 

Factor-based  Funding  means  a  level 
of  funding  established  on  the  weight  of 
specified  information  and  facts. 

Indian  country  means  all  dependent 
hidian  communities  within  the  borders 
of  the  United  States  whether  within  the 
original  or  subsequently  acquired 
territory  thereof,  and  all  Indian 


allotmeota,  the  Indian  titles  to  which 
have  not  been  extinguished,  including 
rights-of-way  running  through  the  same. 

Indian  reservation  means  any 
Federally  established  Indian 
reservation,  public  domain  Indian 
allotment,  former  Indian  reservation  in 
Oklahoma,  or  lands  held  by 
incorporated  Native  groups,  regional 
corporations,  or  village  corporations 
under  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Ad  (43  U.S.C 
1601  et  seq.y 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  pueblo  or  other  organized 
group  or  community,  including  any 
Alaska  Native  entity,  which  administers 
justice  under  its  inherent  authority  or 
the  authority  of  the  United  States  and 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indian  tribes 
because  of  their  status  as  Indians. 

Minimum  Funding  means  a  level  of 
funding  established  by  a  formula  as  the 
minimum  entitlement  of  a  requesting 
tribe. 

Must  is  used  in  place  of  shall  and 
indicates  a  mandatory  or  imperative  act 
or  requirement. 

Office  of  Tribal  Justice  Support  meens 
the  office  established  within  the  Bureau 
of  Indian  Afiiairs. 

Secretary  means  the  Secretary  of  the 
Interior. 

Troditiorml  justice  system  means  the 
traditional  judicial  or  dispute  resolution 
practices  of  the  tribe. 

Tribal  organization  means  the 
recognized  governing  body  of  any 
Indian  tribe  or  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
such  a  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  the  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities 
provided  that  where  a  contract  is  let  or 
grant  made  to  an  organization  to 
perform  services  benefitting  more  than 
one  Indian  tribe,  each  tribe  must 
approve  before  a  contract  or  grant 
awarded. 

Tribal  justice  system  means  the  entire 
judicial  branch,  and  employees  thereof, 
of  an  Indian  tribe,  including  (but  not 
limited  to)  traditional  methods  and 
forums  for  disjjute  resolution,  lower 
courts,  appellate  courts  (including 
intertribal  appellate  courts),  alternative 
dispute  resolution  systems,  and  circuit 
rider  systems,  established  by  inherent 
tribal  authority  whether  or  not  they 
constitute  a  court  of  record. 

Tribal  official,  means  an  elected 
official  or  any  other  official  designated 
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under  tribal  law  to  request  ITJA 
funding. 

(92.9    InfofmsHon  coVaollOfi. 
The  information  collection 
requirement  contained  in  $$  92.16  and 
19.19  will  be  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995. 44 
U.S.C.  3507(d),  and  assigned  clearance 

number .  The 

infonnation  is  collected  when  tribes 
apply  for  base  support  funding  for 
Indian  tribal  justice  systems. 

Htt-<«-«2.»    [Raaarvad] 


Sulipart  B — Baa*  Support  Funding 
Fonnula  for  Indtan  Tribal  JuaHca 
Syatatna 

t«2.10  Wlwliathapurpoaeolttiabaee 
•uppcri  funding  formula  for  IrMttan  tribal 
luattca  ayatamaT 

The  purpoae  of  the  formula  described 
in  this  section  is  to  provide  an 
allocation  mechanism  for  funding  to 
Indian  tribes  and  tribal  organizations  for 
the  development,  enhancement,  and 
continuing  operation  of  tribal  justice 
systems. 

fK.l1    WhMla  baas  support  funding? 

Base  support  funding  consists  of 
Federal  funds  appropriated  under  the 
Indian  Tribal  justice  Act  for  tribal 
justice  systems.  25  U.S.C.  3613.  The 
total  available  for  Indian  tribal  justice 
systems  is  subdivided  into  minimum 
funding  and  factor-based  fimding. 

|>2.12    How  may  Mbas  use bsss  support 
fundhigT 
Base  support  funding  may  be  used  for 

(a)  The  plaiuiing,  development, 
enhancement  and  operation  of  tribal 
justice  systems:  for  the  employment  of 
judicial  persoimel; 

(b)  Training  and  continuing  education 
for  tribal  judicial  persormel; 

(c)  The  acquisition,  development  and 
maintenance  of  legal  research 
capacities; 

(d)  For  the  development,  revision,  and 
publication  of  tribal  codes,  rules  of 
practice,  rules  of  procedure,  and 
standards  of  judicial  performance  and 
conduct; 

(e)  The  development  and  operation  of 
records  management  systems;  for  the 
construction  or  renovation  of  facilities 
for  tribal  justice  systems; 

(f)  The  cost  of  membership  and  travel 
expenses  for  participatioD  in  national 
and  regional  organizations  of  tribal 
justice  systems  and  other  professional 
organizations;  and 

(g)  The  development  and  operation  of 
innovative  and  culturally  relevant 
programs,  such  as  alternative  dispute 


resolution,  victims  services,  probation 
and  diversion  programs,  juvenile 
services,  multidisciplinory 
investigations  of  child  abuse,  traditional 
tribal  judicial  practices,  traditional 
tribal  justice  systems,  and  traditional 
tribal  methods  of  dispute  resolution. 

(92.13   How  la  bass  support  lundhig 
distributsd? 

(a)  Funds  will  be  distributed,  subject 
to  the  availability  of  appropriations. 

(1)  Minimum  mnding  is  available  to 
each  Indian  tribe.  In  any  year  that  the 
appropriation  is  S20  million  or  less,  the 
entire  amount  will  be  set  aside  for 
minimum  funding  and  distributed 
equally.  As  appropriations  increase 
above  $20  million  to  the  full 
authorization  level  of  $50  million,  the 
amount  set  aside  for  minimum  funding 
will  decrease  proportionately  to  no  less 
than  20  percent  or  $10  million. 

(2)  Factor-based  funding  is  calculated 
when  appropriations  for  base  fimding 
exceed  S20  million.  After  all  requesting 
tribes  have  been  allocated  minimum 
funding,  the  remaining  sum  is  then 
divided  by  the  cumulative  total  of  factor 
points  and  distributed  to  the  tribes 
according  to  the  fector  points  each  has 
scored. 

(b)  Base  suppori  funding  (the  sum  of 
minimum  fimding  and  factor-based 
funding)  is  not  subject  to  tribal  priority 
allocations. 

(c)  Tribes  may  supplement  base 
support  funding  with  funds  received 
from  any  other  source  including  the 
Bureau  or  any  other  Federal  agency  and 
are  not  subject  to  this  part. 

|<2.14    Under  wlial  authority  la  bass 
support  funding  dtatrlbutsdT 

The  Secretary  may  enter  into 
agreements  with  Indian  tribes,  tribal 
organizations,  or  tribal  consortia 
pursuant  to  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  as  amended  (25  U.S.C. 
450  et  seq.)  for  the  development, 
enhancement,  and  continuing  operation 
of  tribal  justice  systems  and  traditional 
tribal  judicial  practices  by  Indian  tribal 
governments. 

ft2.15    wnwIssllgMsloraealesbasa 
support  funding? 

Federally  recognized  Indian  tribes, 
tribal  organizations,  or  tribal  consortia 
that  submit  timely  applications. 

192.16    How  doss  s  tribe,  tribal 
orgsnlzstfon  or  tillial  consoriluiw  apply  for 
mlnimufln  funding? 

(a)  Each  tribe,  including  self- 
governance  tribes,  tribal  organization  or 
tribal  consortium  must  submit  a  written 
request  for  minimum  support  funding  to 
the  Bureau  official  responsible  for 


negotiating  its  annual  agreement  or 
Indian  SeU-Determination  and 
Education  Assistance  Act  agreement 
Requests  must  be  received  within  30 
days  of  the  beginning  of  each  Federal 
Gscal  year.  Postmarks  will  govern 
timeliness  and  hand-carried  materials 
will  not  be  accepted.  Tribes,  tribal 
organizations  or  tribal  consortia  oat 
making  a  timely  request  will  be 
excluded  from  funding  for  that  fiscal 
year. 

(b)  In  addition  to  the  contracting, 
grant  and  funding  agreement 
requirements  of  the  Indian  Self- 
Oetermination  and  Education 
Assistance  Act,  as  amended,  25  U.S.C 
450  et  seq.,  all  requests  for  base  support 
funding  must  include  a  current 
supporting  tribal  resolution(s),  or  audi 
other  written  expression(s)  as  tribal  laws 
or  practice  require. 

192.17   Howlanlnimuinfuiidaig 


(a)  In  any  fiscal  year  in  which  the 
total  appropriated  for  base  support 
funding  is  $20  million  or  less,  the  total 
appropriation  wrill  be  divided  equally 
among  the  tribes  submitting  a  timely 
request. 

(0)  In  any  fiscal  year  in  which  the 
total  appropriated  for  base  suppori 
funding  is  greater  than  S20  million,  the 
minimum  funding  for  each  tribe 
submitting  a  timely  request  v^ll  be 
determined  by  the  following  process. 

(1)  The  proportion  of  the  total 
appropriation  to  be  allocated  for 
minimum  funding  will  be  calculated  by 
applying  the  following  formula: 

Y=1.533333-0.026667X 
Y  is  the  proportion  of  the  total  appropriatad 
tMse  support  funding  that  is  allocated  Sor 
minimum  funding.  X  is  the  total 
appropriated  base  support  fimding  in 
millions  of  dollars. 

(2)  The  minimum  funding  for  each 
tribe  will  then  be  calculated  by  applying 
the  following  formula: 

M=yX»N 

M  is  tbe  minimum  funding  in  milUoas  of 
dollars  for  each  tribe  submitting  a  timely 
application.  N  is  the  total  number  of  tribes 
submitting  a  timely  application. 

{92.19    Howdoe8alribs,lrlbal 
orgsnlnttoii  or  trilial  conaotvuin  apply  for 


To  be  eligible  for  factor-based 
funding,  the  applicant's  request  for 
funding  must  include  the  information 
required  in  §S  92.16  and  92.19. 

192.19    Howtsfsclorbssadfundbig 


The  Bureau  official  responsible  for 
negotiating  the  aiuiual  Indian  Self- 
Determinotion  and  Education 
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Assistance  Act  afpaement  (responsible 
Bureau  official)  will  score  each  request 
for  factor-based  funding.  The 
responsible  Bureau  ofGcial  will  submit 
documented  scores  for  each  requesting 
tribe  to  the  Office  of  Tribal  Justice 
Support.  All  documented  scores  will  be 
totaled  for  one  national  sum.  The 
national  sum  will  be  divided  into  the 
factor-based  funding  set  aside  to  obtain 
a  doUar-per-point  figure.  The 
responsible  Bureau  official  will 
calculate  the  factor-based  funding  for 
each  tribe  making  a  timely  request 

(a]  Factors  and  the  points  assigned  to 
each  hctor. 

(1)  Population  to  be  served  (up  to  32 
pctots). 

(i)  Tribal  enroUmenL  The  number  of 
persons  enrolled  with  the  tribe: 


ForpopiMionB 


Up  to  1.000  .-.. 
1.001  to  3.000. 
3.001  to  12.000 . 


1&0O1  to  30X00 . 


30.001  to  100.000 . 
100.001  and  higher . 


2 
4 
7 
10 
15 
20 


(ii)  Reservation  Population.  The 
number  of  transients  and  persons 
residing  within  the  geographic  area 
served  by  the  tribe  at  the  close  of  the 
prior  Federal  fiscal  year. 


Poinis 

Up  to  3,000 

2 

3,001  to  12,000 

12,001  to  30,000 

30,001  to  50,000  — 

.SO  not  to  100.000 

100.001  «id  higher 

4 
S 
8 
10 
12 

(2)  Territory  (up  to  17  Pointe). 
(i)  Number  of  acres  classified  as 
Indian  Reservation. 


AoMoe 

Poinis 

U^tolMO           

inmtoinnnn 

1 
3 

10.000  to  lOOflOO  _         

5 
6 

(ii)  Number  of  acres  defined  as 
Country. 

Indian 

AqBWS 

Pointt 

l^to  1,000  

1 

1M0  to  10.000 

3 

10.000  to  100XXX)  _    .._ 

4 

lOOWl  and  higher 

5 

(iii)  Geogiaphic  isolation.  The 
distance  in  miles  from  the  seat  of  tribal 
government  to  th^  nearest  commercial 
and  governmental  center  with  a 
population  of  50.000  or  more. 


Up  to  100 
100  to  200 
201  a 


(4)  Jurisdiction  (up  to  10  Poinis).  The 
extent  to  which  an  Indian  tribe  exercises 
subject  matter  jurisdiction  over  various 
areas  available  to  it  under  notions  of 
Federal  Indian  and  Tribal  law. 
including  but  not  limited  to: 

(i)  Exardse  of  misdemeaiutr  criminal 
jurisdicUon  over  tribal  members  and 
non-member  Indians  (3  Points). 

(ii)  Exercise  of  jurisdiction  beyond  the 
exterior  boundaries  of  the  reservation, 
such  as  regulation  of  the  conduct  of 
tribal  members.  Indian  Child  Welhre 
Act  (1  Point). 

(ill)  Exercise  of  jurisdiction  to  protect, 
conserve,  and  assure  the  quality, 
quantity,  or  access  to  natural  resources 
(1  Point). 

(iv)  Exercise  of  jurisdiction  over 
fiimiljal  matters,  such  as  marriage  and 
dissolution,  support  and  custody,  child 
abuse  and  dependency,  juvenile 
matters,  guardianship  and  involuntary 
commitment  of  adults  (2  Points). 

(v)  Exercise  of  jurisdiction  over 
roadways,  vehicles,  and  traffic  within 
the  exterior  boundaries  of  the 
reservation  (1  Point). 

(vi)  Exercise  of  appellate  review  of 
trial  level  decision-making  (2  Points). 

(5)  Caseload  (up  to  10  Points).  The 
number  of  cases  heard  in  the  preceding 
Federal  fiscal  year.  The  higher  of  the 
actual  caseload  or  the  presumptive 
caseload  will  be  calculated. 


fully  or  in  large  part  dedicated  to  the 
court  function  will  receive  S  points. 

(9)  Renovation  (up  to  4  Points).  The 
cost  of  renovating  an  existing  structure. 
More  than  50%  of  the  bcility  must  be 
dedicated  to  judicial  activities:  the  age 
of  the  facility  will  be  calculated. 


NiartMr  04  annual  cases 


Up  to  100 

I00to3.000. 


3.001  to  5.000 

5,001  to  10,000 

10.M1  and  higher. 


(i)  Actual  Caseload.  The  actual 
caseload  shall  consist  of  the  number  of 
cases  heard  and  decided  at  the  trial  and 
appellate  level,  or  brought  before 
traditional  justice  systems. 

(ii)  Presumptive  Caseload.  In  lieu  of 
an  actual  caseload,  a  tribe  may  estimate 
a  rate  of  1  case  for  every  5  reservation 
residents. 

(6)  Complexity  of  Cases  (up  to  3 
Points).  Judicial  review,  of.  at  least.  3 
dvil  cases  involving  complex  legal 
issues,  as  defined  and  documented  by 
the  tribe. 

(7)  Probation  Services  and  Diversion 
Programs  (up  to  3  Points).  The  provision 
of  probation  servioes  and  divereion 
prooams. 

(8)  FaciUties  (up  to  5  Points).  A  tribe 
without  an  existing  facility  which  is 


*oe 

Poinis 

0-6  ymt 

0 

5-10  yMR 

10-15  yews 

18  yean  or  older 

1 
2 

4 

(10)  Start-up  cosU  (up  to  10  Points). 
A  tribe  that  has  no  tribal  justice  system 
will  receive  10  points. 

(11)  Economy  (up  to  6  Poinis). 
Measiu«s  the  percentage  of  the 
population  to  D«  served  that  is 
unemployed  and/or  below  the 
applicable  state  poverty  level. 


Percentage 

Poinis 

0-8 _„ „ 

8-15 -    _. 

0 

4 

16  or  l^ghar    _  .             

6 

(b)  The  tribe  will  receive  the 
applicable  point(s)  for  each 
demonstrated  factor. 

(c)  After  all  requesting  tribes  have 
been  allocated  Minimum  Funding,  the 
remaining  sum  will  be  divided  by  the 
cumulative  total  of  points.  The  resulting 
figure  is  the  funding  amount  attributed 
to  each  point  (dollar-per-point). 

(d)  Factor-based  Funding  is  calculated 
by  multiplying  the  tribe's  score  by  the 
dollar-per-point. 

M8U»-M-10a    (HsMrM*). 

Dated:  Juna  17,  IIMie. 
AiaK.Daar. 

Assistant  Secretary— Indhn  Affairs. 

(FR  Doc.  9fr-18447  Filed  7-2»-«e:  S:45  gm| 


Ofllo*  Of  SurtH*  MMng  MdwiMlien 
and  Enforcamaiit 

30  CFR  Part  SIS 
[SPATS  No.  N.-a«S-FOR] 

MMiOfS  naQuialofy  ProQiaHi 

AOENCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACnOM:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 


':  OSM  is  announcing  receipt  of 
a  proposed  amendmant  to  the  Illinois 
regulatory  program  (hereinafter  the 
"Ulinois  program")  under  the  Surface 
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Mining  Control  and  Reclamation  Act  of 
1977  (avICRA).  The  proposed 
amendment  consists  of  a  revision  to  the 
Illinois  regulations  pertaining  to  self- 
bonding.  The  amendment  is  intended  to 
provide  clarification  of  a  term  used  in 
Illinois'  self-bonding  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  e.s.t..  August  29, 
1996.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  August  26, 1996.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m.,  e.s.t.  on  August  14, 1996. 
ADOHESSES:  Written  comments  and 
requests  to  speek  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Roger  W. 
Calhoun,  Director,  Indianapolis, 
Indiana,  at  the  address  listed  below. 
Copies  of  the  Illinois  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  leceived  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
indiaiupolis  Field  Office. 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street,  Room  301, 
Indianapolis,  IN  46204,  Telephone: 
(317)  226-6700. 
Illinois  Department  of  Natural 
Resoiucas,  Office  of  Mines  and 
Minerals,  524  South  Second  Street. 
Springfield.  0. 62701-1787. 
Telephone  (217)  782-4970. 
FOn  FURTHER  MFORHATION  CONTACT: 
Roger  W.  Calhoun,  Director. 
buUanapolis  Field  Office.  Telephone: 
(317)  226-6700. 

SUPPIEMENTARV  MFOmMTXM: 

I.  Backgraund  CD  the  nUnois  Program 

On  June  1. 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  prt>gram.  Background 
information  on  the  Illinois  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  June  1, 1962,  Federal  Regisiar  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  prt>gram  amendments  can  be  found 
at  30  CFR  913.15, 913.16,  and  913.17. 

n.  Description  of  the  Propeesd 

Amendment 

By  letter  dated  July  16. 1996 
(Administrative  Record  No.  IL-1804), 


Illinois  submitted  a  proposed 
amendment  to  its  program  pureuant  to 
SMCRA.  Ulinois  submitted  the  proposed 
amendment  at  its  own  initiative.  The 
provisions  of  Title  62,  Illinois 
Administrative  Code  (lAC)  that  Illinois 
proposes  to  amend  is  at  62  lAC  1800.23. 
self-bonding 

Spedfically.  Illinois  proposes  to  add 
the  following  definidon  at  62  lAC 
1800.23(a). 

"Generally  accspted  accounting 
principles"  means  those  principles  generally 
accepted  in  the  accounting  profession  for  the 
preparation  and  certification  of  statements  oT 
financial  condition,  including  the  standards 
adopted  by  the  Financial  Accounting 
Standards  Boaid:  provided,  however,  that  lor 
purposes  of  this  section  the  Department  may 
accept  and  rely  upon  statements  of  fmancial 
condition  prepared  without  reference  to  any 
standard  of  the  Financial  Accounting 
Standards  Board  which  the  Director  finds  is 
not  relied  upon  by  the  bond  rating  services 
specified  in  subsection  (bK3)(A)  below  in 
rating  sacurittes. 

m.  Public  Coounenl  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Illinois  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  imder  dates  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

PuWic  Hearing 

Persons  wishing  to  speak  st  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  MFORMATKN 
CONTACT  by  4:00  p.m.,  e.s.t.  on  August 
14, 1996.  'The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
MFORHATION  CONTACT.  If  no  one  requests 
an  opporttmity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advaiu»  of  the  hearing  will  allow  OSM 


officials  to  prepare  adequate  responses 
and  appropriate  questions. 

'The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  pubUc 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
peison  listed  imder  FOR  FURTHER 
WFORMATKIN  CONTACT.  All  Such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  eadi 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

TV.  Pracadmvl  Detenminalians 

Executive  Order  1^866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  lequired  by 
section  3  of  Executive  Order  12988 
(Civil  justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11, 732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
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piOTidM  that  iganc;  dadaions  on 
propoaed  Stata  regulatory  propam 
pn>viaioDS  do  not  coostUuta  major 
Fadeial  actions  within  the  meaning  of 
MCtioa  102(2MC)  of  the  National 
Environmental  Policy  Act  (42  VS.C 
4332(2X0). 

Paperwork  Reduction  Act 

This  rale  does  not  contain 
infoimatlan  coUaction  raquiramsnta  that 
raqulie  approval  by  QMB  under  the 
Papanrack  Reduction  Act  (44'  US.C 
3X7  etteq.). 

BepilatoryFlexUahtyAct 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  ecoBomic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  saq.).  The  State  submitul 
wdiich  is  the  subject  of  this  rule  is  based 
upon  countsrpert  Federal  regulations  for 
which  an  economic  analysis  was 
prepeied  and  certification  made  that 
such  regulations  would  not  have  s 
significant  economic  effect  upon  s 
substantial  numl»r  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
ptomulgsted  by  OSM  will  be 
implemented  by  the  Slate.  In  making  the 
determination  as  to  whether  this  rule 
would  hsve  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
countsrpart  FedarsI  regulations. 

Unfunded  Mandate* 

This  nde  will  not  impose  s  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  oTSiAiacis  ia  30  Cnt  Put  913 

Inteigoveromantal  relations,  Sur&ce 
mining.  Underground  mining. 

Dtled:  July  19.  1996. 
ClMrissE.Sa*cis, 

Actiag  negional  Dinctor,  Uid-Coatinerit 

Hegional  Coordinating  Center. 

int  Ddc.  96-19337  Filed  7-2B-aei  MS  am] 


ENWnOMMOITAL  PHOrEUIlOW 
AQENCY 

40CFRPwtS2 
[PAO«7-«3«;  FK,-8S44-4 

Of  Air 


amission  limits,  opentioDal  practices, 
and  complianoa  provisioiis  far  each  of 
the  three  sourcaa. 


Ptanfof  on  Aivo  mi 
PA 


•oancv:  Enviroomental  Protection 
Agssicy  (EPA). 
ACIKM:  Proposed  rule. 


':  EPA  proposes  fiill  approval  of 
the  state  implementation  plan  (SIP) 
submitted  by  the  Commonwealth  of 
Pennsylvania  for  the  purpose  of 
bringing  about  the  attainment  of  the 
national  ambient  air  quality  standard 
(NAAQS)  for  lead.  The  implementation 
plan  was  submitted  by  the 
Commonwealth  to  sstisfy  certain 
Federal  requirements  for  an  approvable 
nonattainment  area  lead  SSP,  for  a 
portion  of  Philadelphia,  Pennsylvania. 
This  action  is  being  taken  under  section 
110  of  the  Qean  Air  Act. 
OAISO:  Comments  must  be  received  on 
or  before  August  29, 1996. 
•imnniCI:  Comments  may  be  mailed  to 
Makeba  A.  Morris,  Chief,  Technical 
Assessment  Section,  Mailcode  3AT22, 
U.S.  Environmental  Protection  Agency, 
Region  m.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  busineas 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  Department  of  Public  Health,  Air 
Management  Services,  321  University 
Avenue,  Philadelphia,  Petmsylvania 
19104. 

FOR  FURTHER  MFORMATKIM  CONTACT: 
Denis  M.  Lohman,  (215)  566-2192, 
Technical  Asaessment  Section 
(Maikxxls  3AT22),  at  the  EPA  Region  IH 
address  above  or  via  e-mail  at 
lohman.denny9epam8iI.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  conunents  must  be  submitted  in 
writing  to  the  EPA  Region  III  address 
above. 
aunnxMBfrART  mtormaikm:  Od 

September  30, 1994,  the  Pennsylvailia 
Department  of  Envinmmental  Resources 
submitted  a  revision  to  its  State 
Implementation  Plan  (SH>)  far  a  portion 
of  northeast  Philadelphia. 

The  revision  consists  of  revised 
permits  for  three  sources  of  lead 
emissions.  The  levised  permits  specify 


The  nabonal  ambient  air  quaBty 
standard  (NAAQS)  for  lead  is  1.5 
micrograms  of  lead  per  cubic  meter  of 
air  ((ig/m3),  averaged  over  a  calendar 
quarter  (see  40  CFR  50.12).  Regulations 
promulgated  pursuant  to  Section  11  Oof 
the  Clean  Air  Act  (Act)  and  codified  at 
40  CFR  51.117(aH2)  provide  the  each 
state  implementation  plan  (SIP)  must 
cotuain  a  demonstrstian  shotving  that 
the  plan  will  attain  and  maintain  the 
standard  in  any  area  that  has  lead  air 
coiunntratlons  in  excess  of  the  tutional 
ambient  air  quality  standard 
concentration  for  lead,  measured  since 
Jsnuary  1.1974. 

In  1988  the  Philadelphia  Department 
of  Public  Health,  Air  Management 
Services  ("AMS")  began  monitoring 
lead  concentrations  in  air  at  a  site 
located  at  Castor  and  Delaware  Avenues 
in  northeast  Philadelphia.  The  site, 
designated  as  ITO  (Site  f0449),  is  in  the 
vidnity  of  two  sources  which  are  not 
included  in  the  lead  SIP  approved  by 
EPA  in  1984  (see  49  FR  30697).  In  seven 
(7)  of  the  12  calendar  quarters  of  the 
years  1988, 1989,  and  1990,  the  ITO  site 
meesured  lead  air  concentrations  in 
excess  of  the  national  ambient  air 
quality  standard  concentration  for  lead. 
The  maximum  quarterly  average  lead 
concentration,  monitored  in  the  fourth 
quarter  of  1990,  was  2.95  MS/m3. 

On  July  6.  1992,  EPA  notified  the 
Governor  of  Pennsylvania  of  its  finding 
that,  pursuant  to  section  110  (a)(2)(HMii) 
of  the  Act,  the  Philadelphia  portion  of 
the  Pennsylvania  SIP  was  substantially 
inadequate  to  attain  and  maintain  the 
NAAQS  for  lead.  Section  110(k)(5)of 
the  Act  requires  the  Commonwealth  to 
revise  the  SIP  whenever  a  finding  of 
inadequacy  is  made.  The  adopted  and 
implemented  SIP  revision  must  be 
submitted  to  EPA  within  18  months 
following  notification  of  the  State 
Governor.  Therefore,  the  SIP  revision 
was  due  )anuary  6, 1994.  Under  section 
110(nK2)(B)  of  the  Act,  attainment  of  the 
NAAQS  must  be  demonstrated  within  5 
yeera  of  the  date  of  issuance  of  a  finding 
of  SIP  inadequacy.  In  the  SIP  call  letter 
issued  on  July  6, 1992,  EPA  required 
that  the  NAAQS  for  leed  be  attained  in 
Philadelphia  by  July,  1995;  therefore, 
within  3  years. 

On  September  30, 1994,  AMS, 
through  the  Pennsylvania  Department  of 
Environmental  Resources,  submitted  a 
leed  SIP  revision  request  to  Q'A.  The 
SIP  revision  contained  attainment 
demonatrations  and  compliance 
provisioos  for  thne  sources:  Franklin 
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Smelting  &  Refining  Corporation 
("Franklin  Smelting"),  at  3100  E.  Castor 
Avenue:  MDC  Industries,  Inc.  ("MDC"), 
at  Castor  and  Delaware  Avenues:  and 
Anion,  Inc.  ("Anzon"),  at  ZS45 
Aramingo  Avenue.  In  this  rulemaking 
action  on  the  Petmsylvania  lead  SIP, 
EPA  is  proposing  to  approve  a  SIP 
revision  requested  by  AMS  taking  into 
consideration  the  specific  facts 
summarized  in  this  notice  and 
presented  in  a  Technical  Support 
Document  which  may  be  reviewed  at 
the  EPA  Region  III  address  shove.  Thus, 
EPA  will  consider  any  timely  comments 
submitted  within  30  dsys  before  taking 
final  action  on  today's  proposal. 

n.  Today's  Adkui 

A.  Analysis  of  State  Submission 

1.  Procediuol  Background 

AMS  held  a  public  hearing  on  August 
8, 1994.  to  entertain  public  comment  on 
the  implementation  plan  for  Franklin 
Smelting,  MDC.  and  Anzon.  Following 
the  public  hearing  the  plan  was  adopted 
by  the  Commonwealth  and  signed  by 
the  Secretary,  Pennsylvania  Department 
of  Environmental  Resources  on 
September  30, 1994,  and  submitted  to 
EPA  on  September  30, 1994,  as  a 
proposed  revision  to  the  SIP. 

llie  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  in 
accordance  with  the  completeness 
criteria  set  out  at  40  CFR  Part  51, 
Appendix  V  (1991),  as  amended  by  57 
FR  42216  (August  26, 1991).  The 
submittal  was  found  to  be  complete  on 
March  20, 1995,  and  a  letter  dated 
March  20, 1995.  was  forwarded  to  the 
Pennsylvania  Department  of 
Environmental  Resources  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process.  In  this  action,  EPA  proposes  to 
approve  the  Pennsylvania's  lead  SIP 
revision  submittal  affecting  Franklin 
Smelting,  MDC,  and  Anzon  and  invites 
public  conunent  on  the  action. 

2.  Accurate  Emissions  Inventory 

To  be  approved  the  plan  must  include 
a  comprehensive,  acciuete,  current 
inventory  of  actual  emissions  bom  all 
sources  of  relevant  pollutants  in  the 
area.  The  emissions  inventory  should 
identify  the  locations  of  affected 
sources.  The  emissions  inventory 
should  also  include  a  comprehensive, 
accurate,  and  current  inventory  of 
aUovmble  emissions  in  the  araiL 

AMS  submitted  an  emissiona 
inventory  based  on  stack  tests  of  point 
sources  and  fugitive  source  emission 
rate  estimates  heaed  on  emission  tactois 
published  by  B'A  in  a  document 
entitled  "Cconpilation  of  Statimoiy 


Sounx  Emission  Factors,"  commonly 
reieired  to  as  AP-42.  The  baseline 
inventory  identified  Franklin  Smelting 
as  the  primary  cause  of  monitored 
NAAQS  exceedanoes,  contributing  ow 
86  percent  of  the  total  emissions  in  the 
inunediate  vicinity  during  the  time  that 
the  violations  were  recorded.  Additional 
contributing  sourcbs  included  MDC  and 
Goldberg  &  Sons,  Inc.,  contributing  eight 
(8)  and  five  (5)  percent  of  the  total 
emissions  reqwcUvely.  Goldberg  ft 
Sons,  Inc.  has  subsequentiy  ceond 
operation.  AMS  was  not  able  to  specify 
allowable  emission  rates  for  the 
identified  sources.  None  of  the  sources 
have  applicable  emission  limits  for  lead 
except  a$  lead  is  regarded  as  particulate 
matter.  For  any  given  source  the  lead 
emissions  could  range  from  less  than 
one  petceal  to  nearly  half  of  the 
particulate  matter  emissions. 

EPA  is  proposing  to  approve  the 
emissions  inventory  because  it  appears 
to  be  sufficiently  accurate  and 
comprehensive  to  provide  a  basis  for 
determining  the  adequacy  of  the 
attaiiunent  demonstration  for  this  area 
consistent  with  the  requirements  of 
section  110(a|(2)(K)  of  the  Clean  Air 
Act.  For  further  details  see  the 
Technical  Support  Document  (TSD). 

3.  Quantification  of  Emission  Limits 

The  proposed  SIP  revision  provides 
application  of  enforceable  control 
measures  through  issuance,  for  each 
fiacilify,  of  source-specific  emission 
limitations  and  other  necessary 
requirements  in  the  form  of  special 
operating  license  (permit)  conditions. 
Ine  emission  limitations  contained  in 
each  operating  permit  are  consistent 
with  the  emission  rate  values  used  to 
demonstrate  attaiiunent  in  the 
supporting  modeling  analyses. 

FFonkUn  Smelting  ft  Refining 

Franklin  Smelting  sources  were 
identified  as  contributing  to  the  lead 
problem.  New  rules  for  lead  emission 
controls  at  the  facility  were  established 
as  permit  conditions  attached  to 
Franklin  Smelting's  existing  licenses  for 
each  lead  process.  Slack  sources  were 
identified  with  specific  allowable  lead 
emission  rates  and  will  be  controlled  as 
follows: 

(1)  The  main  blast  furnace  stack 
emissions,  vented  through  a  baghouse, 
will  be  limited  to  1.0  pounds  per  hour 
oflead(lb/br). 

(2)  Emiisioiis  from  tapping  at  the  blast 
fiimsce  an  controlled  by  two 
baghouaes.  Tapping  Baghouse  East  has  a 
limit  of  0.00926  Ib/hr.  Tapping 
Baghouse  West  has  a  limit  of  0.00206 
Ib/hr. 


(3)  Emiaaions  from  die  Funiaoe  Yard 
Enclosure  will  exhaust  to  three 
baghouaes  which  wrill  exhaust  through  a 
common  stack.  The  tteck  emission  limit 
is  0.714  Ib/hr. 

(4)  Emissions  inside  the  converter 
building  are  controlled  by  two  control 
systems.  Localized  hoods  over  the 
convertere  are  exhausted  to  the 
converter  scrubber/baghouse  system. 
Lead  emissions  from  this  system  are 
limited  to  0.33  Ib/hr.  The  converter 
building  is  exhausted  to  a  baghouse  and 
through  the  Tenolli  stack.  Lead 
emissions  from  the  Tenolli  stack  are 
limited  to  0.413  Ib/hr. 

(5)  Emissions  from  the  shredder  are 
required  to  be  controlled  by  a  baghouse. 
Lead  emissions  from  the  shredder  stack 
are  limited  to  0.0429  Ib/hr. 

Other  provisions  of  the  operating  permit 
specify  additional  control  measures 
including  the  control  of  fugitive  or  non- 
stack  emissions  by  enclosing  the 
emission  points  within  buildings, 
paving  of  roads,  adoption  of  pollution 
prevention  techniques,  and  good 
operating  practices.  Additional  details 
about  the  conditions  of  the  operating 
permit  may  be  obtained  from  the  TSO. 

MDCIndnslrias,  tec. 

MDC  sources  were  identified  as 
contributing  to  the  lead  nonattaiiunent 
problem.  Specific  allowable  lead 
emission  rates  were  established  for  MDC 
processes,  eech  of  which  is  required  to 
be  controlled  by  a  baghouse  as  follows: 

(1)  Slag  screening  vented  through 
baehouse  1  and  limited  to  0.047  Ib/hr. 

(2)  Abrasive  sizing  vented  to  b^house 
2  and  limited  to  0.095  Ib/hr. 

(3)  Dryer  vented  to  baghouse  5  and 
limited  to  0.12  Ib/hr. 

The  MDC  processes  are  further  limited 
to  84  houre  per  week  of  operation  with 
no  restriction  as  to  houra  per  day  of 
operation.  Additional  provisions  of  the 
operating  permit  limit  visible  emissions 
and  require  improved  self-monitoring 
by  MDC's  personnel  directed  toward 
controlling  wind  blown  dust  from 
storage  piles.  Additional  details  about 
the  conditions  of  the  operating  permit 
may  be  obtained  from  the  TSD. 

ABson,  tec 

To  comply  with  federal  SIP 
requirements,  the  proposed  SIP  revision 
includes  formal  documentation  of 
.Ottairmient  and  provisions  to  maintain 
the  leed  NAAQS  by  Anzon.  The  1964 
Philadelphia  lead  SIP  was  submitted  in 
response  to  violations  of  the  lead 
NAAQS  recorded  in  the  vidni^  of  the 
Anzon  facility.  Subsequent  to  the 
approval  of  the  1984  lead  SIP,  Anaon 
made  significant  operational 
improvements  under  a  compUoaca 
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agreacneiit  with  the  City  of  Philadelphia 
to  minimize  lead  emissions  bom  its 
facility.  The  tenns  of  the  compliance 
agreement  are  incorporated  into  the 
permit  for  Anzon  submitted  with  this 
SIP  revision  request.  Quarterly  averages 
for  lead  at  ambient  air  monitoring  sites 
in  the  vicinity  of  Anzon  have  shown 
compliance  with  the  lead  NAAQS  since 
1987. 

4.  Demonstration 

The  AMS  conducted  an  attainment 
demonstration  using  dispersion 
modeling  to  predict  quarterly  lead 
averages  within  1  kilometer  of  Franklin 
Smelting.  Monthly  and  quarterly 
averages  were  determinad  with  the  EPA 
disporsion  model  ISCLT2.  The  EPA 
screening  model  SCREEN2  was  used  to 
determine  lead  concentrations  in 
building  cavity  regions.  Emission  rates 
hom  the  operating  permits  for  Franklin 
Smelting  and  MDC  Industrie*  were 
modeled  along  with  area  and  volume 
sources  at  those  facilities  plus 
background  emissions  from  Delaware 
Avenue,  nearby  Interstate  95  and  E. 
Goldberg  k  Sons.  Meteorological  data 
from  the  Philadelphia  International 
airport  for  the  years  1987  thru  1991 
ware  used  for  the  modeling.  This 
demonstration  indicates  that  the 
NAAQS  for  lead  will  be  attained  and 
maintained  in  future  years  if  Franklin 
Smelting  operates  in  compliance  with 
its  permit.  The  demonstration  predicted 
a  maximum,  or  design,  coooentration  in 
the  aeoood  quarter  of  1991  as  1.41  pg/ 
m^,  thus  demonstrating  attaitunant  md 
maintenance  of  the  lead  NAAQS.  For  a 
more  detailed  description  of  the 
attainment  demonstration  and  the 
control  strategy  used,  see  the  TSD 
accompanying  this  notice. 

5.  Enforceability  Issues 

The  operating  permit  issued  to  each 
facility  specifies  maximum  allowable 
emission  rates  for  specified  point 
sources  and,  in  addition,  specifies 
selected  operational  practices  and 
schedules  for  installation  of  further 
control  measures.  Each  permit  contains 
compliance  provisions  and  specifies 
monitoring  and  recordkeeping 
requirements.  Each  permit  further 
addresses  federal  enforceability  by 
containing  the  provision:  "This  permit 
shall  remain  enibrcaable  by  the  U.S. 
Environmental  Protection  Agency  as 
part  of  the  State  Implementation  Plan 
notwithstanding  the  expiration  date  of 
thispermiL" 

Cnuistent  with  the  attairunent 
demonstration  described  above,  the  SIP 
revision  reqtiires  that  all  affected 
activities  must  be  in  full  compliance 
with  the  applicable  SIP  provisions  by 


not  later  than  July  6, 1995.  hi  addition 
to  the  applicable  control  measures,  this 
includes  the  applicable  recordkeeping 
requirements  which  an  addressed  in 
the  supporting  technical  information. 
Compliance  for  certain  measures,  such 
as  lead  mass  emission  rates  must  be 
determined  in  accordance  with 
appropriate  test  methods.  The  SIP 
provides  that  compliance  of  the  lead 
mass  emission  rates  applicable  to  the 
Blast  Complex,  the  Converter  Complex 
and  the  shredder  at  Franklin  Smelting 
will  be  determined  in  accordance  wiui 
40  CFR  part  60.  appendix  A  Reference 
Method  12  or  EPA  approved 
alternatives.  Initial  tests  and  biannual 
retests  are  required.  EPA  finds  these  test 
methods  are  appropriate  for  determining 
compliance  because  they,  along  with  the 
required  mohltoring  and  recordkeeping, 
establish  the  continuing  compliance 
with  the  provisions  of  the  attairunent 
demonstration. 

The  Commonwealth  of  Pnuuylvania 
has  a  program  that  viiW  ensure  that  the 
measures  contained  in  the  operating 
permits  are  adequately  enforced.  Each 
permit  contains  explicit  monitoring 
requirements  which  are  required  to  be 
operable  by  July  1. 1994.  Records  of  the 
monitoring  of  specified  parameters  are 
required  to  be  maintained  and  available 
on-site  for  inspecUon.  Each  facility  is 
also  required  to  report,  in  writing  within 
twenty-four  houn,  any  event  occurring 
which  may  increase  pollutant  emissions 
to  the  atmosphere.  Periodic,  either 
monthly  or  quarterly,  reporting  of 
specified  compliance-related 
information  is  also  required  in  each 
permit.  The  TSD  contaiiu  further 
information  on  enforceability 
requirements  including:  enforceable 
emission  limitations;  test  methods  and 
compliance  schedules  as  appropriate: 
averaging  times  for  compliance  test 
methods;  correctly  dted  references  of 
incorporated  methods/rules;  and 
reporting  and  recordkeeping 
requirements. 

Under  authority  granted  by  the 
Pennsylvania  Air  Pollution  Control  Act 
(35  P.S.  $S  4001-4015)  the 
Commonwealth  of  Peimsylvania  has 
delegated  responsibility  for  the 
management  of  air  quality  in 
Philadelphia  to  AMS.  The  provisions  of 
Qupter  133  of  the  Pennsylvania 
enviromnental  regubtions  (25  Pa.  Code 
S 133),  effective  September  11, 1971, 
establish  procedures  for  approving  local 
agencies  or  for  reaninding  or  suspending 
previously  granted  approval. 

EPA 'a  review  of  this  material 
indicates  that  full  compliance  with  the 
proposed  SIP  revision  will  result  in 
attainment  and  maintenance  of  the  lead 
NAAQS.  EPA  is  proposing  to  approve 


the  Petuisylvania  SIP  revision  for 
Philadelphia,  which  was  submitted  on 
September  30, 1994.  EPA  is  soliciting 
puolic  comments  on  issues  discussed  in 
this  notice  or  on  other  relevant  matters. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  AOOAESSEa  section  of 
this  notice. 

Proposed  Action 

EPA  is  proposing  to  approve  the  plan 
revision  submitted  to  EPA  for  the 
Delaware  and  Castor  Avenue  area  of 
northeast  Philadelphia  on  September 
30. 1994.  Among  other  things,  the 
Commonwealth  of  Pennsylvania  has 
demonstrated  that  the  Delaware  and 
Castor  Avenue  area  of  northeast 
Philadelphia  area  would  attain  the  lead 
NAAQS  by  Julv  6, 1995. 

Nothing  in  this  action  should  be 
ctmstrued  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  aeq.,  EPA  must  prepare 
a  regulatory  flexilrility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govenunent  entities 
with  jurisdiction  ovm  populations  of 
leas  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Cleen  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
Commonwealth  is  already  imposing. 
Therefore,  because  the  Federal  SIP 
approval  does  not  impose  any  new 
requirements,  the  Administrator 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
aCbcted.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(aK2). 
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Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
nuiy  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effisctive  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  estabUsh  a  plan  for 
inmrming  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SlOO  ^llioo 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  hom  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  hom  EO.  12866 
review. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
controlling  lead  emissions  in 
Philadelphia  will  be  based  on  whether 
it  meets  the  requirements  of  section 
110(a)(2)  (A)-(K)  and  of  the  Clean  Air 
Act,  as  amended,  and  EPA  regulations 
in  40  CFR  Part  SI. 

Lfal  of  Subjects  ie  40  CFK  Part  S2 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Reporting  and  recordkeeping 
requirements. 
.  Aiakarily:  42  VS.C.  740I-7671q. 

Dated:  |uly  17, 1996. 
Slaidby  L.  Lvknnld. 
Acting  Regional  Administrator,  Begion  IB. 
(FK  Doc  96-18322  Filed  7-29-96;  8:45  ami 
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OsfMral  Ptan  Approvals  Uitctor 
SacOona  110  and  112(1) 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

BUMMAHV:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sn*) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  creating  Federally 
enforceable  conditions  for  sources  of 
criteria  air  pollutants  in  general 
operating  permits  and  general  plan 
approvals  issued  by  the  Commonwealth. 
In  order  to  extend  the  federal 
enforceability  of  general  State  operating 
permits  and  general  plan  approvals  to 
include  bazairdous  air  pollutants 
(HAPs),  EPA  is  also  proposing  approval 
of  Pennsylvania's  general  operating 
permit  and  general  plan  approval 
program  regulations  purauant  to  Section 
112(1)  of  the  Aa.  InAhe  Final  Rules 
section  of  this  Federal  Register,  □'A  is 
approving  the  Commonwealth's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontrovereial  SIP 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  in  the  Technical  Support 
Document  (TSD)  for  this  rulemaking.  If 
no  adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Anyparties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Conunents  must  be  received  in 
writing  by  August  29, 1996. 
AODREMES:  Written  comments  on  this 
action  should  be  addressed  to  David 
Arnold,  Chief,  Permit  Programs  Section. 
Mailcode  3AT23,  U.S.  Environmental 
Protection  Agency,  Region  m,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection-during 
normal  business  houn  at  the  Air, 


Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107,  and 
at  the  Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  Air 
Quality,  Rachel  Carson  State  Office 
Building.  400  Market  Street,  P.O.  Box 
8468,  Harrisburg,  Permsylvania  17105- 
8468. 

Fon  nmTHEH  mfomiation  contact: 

Michael  H.  Markowski.  Mail  Code 
3AT23,  U.S.  Environmental  Protection 
Agency.  Region  3,  841  Chestnut 
Building,  Philadelphia.  Peimsylvania 
19107,  (215)  566-2063. 
SUPPLEMENTARY  MFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Aetharity:  42  U.S.C  7401-7S71q. 

Dated:  |une  26, 1996., 
Stanley  L.  Laakowsid. 
Acting  Begionol  Administrator.  Beffon  HI. 
IFR  Doc  96-19206  Filed  7-29-96:  8:45  ami 


4«CFRPart70 
(NVOOI;  FIU.-SS44-3) 

Clean  Air  Act  Propoaad  kilartni 
Approval  of  OparaUng  PaniiMa 
Prograni:  Stale  of  Near  Yortt 

AOENCT:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approvaL 

summary:  The  EPA  proposes  interim 
approval  of  the  operating  permits 
program  submitted  by  the  State  of  New 
Yoil  for  the  purpose  of  complying  with 
Federal  requirements  for  an  approvable 
State  program  to  issue  operating  permits 
to  all  major  stationary  sourtxs  and  to 
certain  other  sources. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
August  29,  1996. 

ADOWSSES:  Written  comments  should 
be  addressed  to  Steven  C  Riva,  Chief, 
Permitting  and  Toxics  Support  Section, 
at  the  New  York  Region  n  Office  listed 
below.  Copies  of  the  State's  submittal 
and  other  supporting  information  used 
in  developing  the  proposed  interim 
approval  as  well  as  the  Technical 
Support  Document  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations: 

EPA  Region  II,  290  Broadway  (21st 
Floor  until  July  19.  2Sth  Floor  after  July 
19),  New  York.  New  York  10007-1866, 
Attention:  Steven  C.  Riva. 

New  York  State  Depertment  of 
Environmental  Coiuervation.  50  Wolf 
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Rosd,  Room  608,  Albany.  New  Yorii 
12233-1500,  Attention:  John  Higgins. 

Fon  FMmcii  wFoniwnoM  ooNTAcn 

Gerald  DeGoetano,  Pennitting  and 
Toxics  Support  Section,  at  the  above 
EPA  office  In  New  York  or  at  telephone 
number  (Z12)  637-4020. 


L  Bectyonad  end  Puipoee 

As  required  under  Title  V  of  the  Oaan 
Air  Act  ("the  Act")  as  amended  (1990), 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
apptovable  Slate  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  operating 
permits  programs  (see  57  FR  32250  Quly 
21, 1992)).  These  rules  are  codifiad  at 
Title  40  of  the  Code  of  Federal 
RagulatiCHU  (40  CFR)  part  70.  Title  V  of 
the  Act  directs  States  to  develop,  and 
submit  to  EPA  for  approval,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
otlnr  aouioes.  Due  to  pending  litigation 
over  several  aspects  of  the  part  70  rule 
which  was  promulgated  on  July  21, 
1992,  part  70  is  in  the  process  of  being 
revised.  When  the  final  revisions  to  part 
70  are  promulgated,  the  requirements  of 
the  revised  part  70  may  re-define  EPA's 
criteria  for  the  minimum  elements  of  an 
approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  EPA 
will  approve,  oversee,  and  withdraw 
approval  of  State  operating  permits 
pro-am  submittals.  Until  the  date  on 
which  the  revisions  to  part  70  are 
promulgated,  the  currently  efiective  luly 
21. 1992  version  of  part  70  shall  be  used 
as  the  basis  Cor  EPA's  review. 

The  Ad  directs  States  to  develop  and 
submit  these  programs  for  EPA 
approval.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
sulM^antially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  dale,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

Prapoeed  Action  and  Implicatioas 

A.  Analysis  of  State  Submission 

1.  Support  materials.  Commissioner 
Thomas  C  Jorling  of  the  Department  of 
Environmental  Conservation  (DEC) 
submitted  a  part  70  permitting  program 


for  the  State  of  New  York  with  a  letter 
requesting  EPA's  approval  on  November 
12, 1993  and  Deputy  Commissioner 
David  Stannan  sobmitted  a 
supplemaotal  package  on  June  17, 1996. 
These  submittals  contain  a  description 
of  how  the  DEC  intends  to  implement 
the  program  consistent  with  the 
nquirements  of  the  Act  and  40  CFR  port 
70.  The  submittals  include  supporting 
documentation  such  as  evidence  of  the 
procedurally  carrect  adoption  of  the 
permitting  rule,  the  permit  application 
ibrm,  and  a  description  of  the 
compliance  tracking  and  enforcement 
pro-am.  On  June  27, 1996  the  Attorney 
General  of  NevK  York  submitted  a  legal 
opinion  stating  that  DEC  has  adequate 
legal  authority  to  carry  out  the  program. 
13ie  Attorney  General  Legal  Opinion 
was  the  final  submission  of  the  DEC'S 
complete  part  70  application. 

The  analysis  contained  in  this 
document  focuses  on  the  maior  portions 
of  New  York's  operating  permits 
program  submittal,  including 
regulations  and  program 
implementation,  the  permit  fee 
demonstration,  and  provisions 
implementing  the  requirements  of 
sections  111  and  112  of  Title  1  and  of 
rule  rv  of  the  Act.  This  document  also 
addresses  the  deficiencies  in  New 
York's  submittal  which  will  need  to  be 
corrected  prior  to  hill  approval  by  EPA. 

2.  Regulations  and  program 
implementation. 

New  York's  part  70  pennitting 
regulations  are  contained  in  Title  6  of 
the  Official  Compilation  of  Codes,  Rules 
and  Regulations  of  the  State  of  New 
York  ("6  NYCRR  ")  Part  200;  201-1.1  to 
201-1.3,  201-1.5  to  201-1.10,  201-2, 
201-3,  201-6,  201-6  and  Appendices  A 
and  B  of  Part  201: 482-2;  621.1, 
621.3(e),  621.3(1),  621.4(g),  621.5,  62r.6, 
621.7,  621.9, 621.13  and  621.14;  624.3 
and  624.12.  Now  York's  regulations 
meet  the  main  requirements  of  part  70 
as  described  below: 

a.  applicabiUly  (40  CFR  70.2  and 
70.3):  Sources  required  to  obtain  a  part 
70  permit  under  New  York's  regulation 
include  all  major  stationary  sources  as 
defined  in  6  NYCRR  201-2,  any  source 
subject  to  a  New  Source  Performance 
Standard,  any  source  subject  to  a 
standard  under  section  112  of  the  Act 
(except  that  a  source  is  not  required  to 
obtain  a  part  70  permit  solely  because 
it  is  subject  to  112(r)  of  the  Act),  any 
affected  source  under  the  add  lain 
provisions  of  Title  IV  of  the  Act,  and 
any  stationary  source  designated  by  the 
Administrator  and  added  by  the  DEC 
pursuant  to  rulemaking.  Plea!»  note  that 
while  New  York  lists  sources  subject  to 
a  New  Source  Performance  Standard  in 
40  CFR  part  60,  et  seq.  as  being  subject 


to  Title  V,  EPA  interpreU  this  also  to 
include  rules  that  DEC  promulgates 
pursuant  to  section  111(d)  of  the  Act,  as 
defined  in  40  CFR  part  60.  subparts  B 
and  C,  but  that  are  approved  by  EPA 
under  40  CFK  part  62.  New  York  is  also 
defatring  non-major  sources,  consistent 
with  part  70,  until  the  Administrator 
completes  a  rulemaking  to  determine 
how  the  Title  V  pro-am  should  be 
structured  for  non-major  sources  and 
the  appropriateness  of  any  permanent 
exemptions.  New  York's  regulation 
permanently  exempts  any  source  that 
would  be  required  to  obtain  a  permit 
solely  because  it  is  subject  to  Standards 
of  Performance  for  New  Residential 
Wood  Heaters  or  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
for  Asbestos,  Standards  for  Demohtion 
and  Renovation.  (6  NYCKR  201-2  and 
201-6.1) 

b.  permit  content  (40  CFR  70.6):  6 
NYCRR  201-6.5  requires  that  each 
permit  contain  emission  limitations  and 
standards  to  ensure  compliance  with  all 
applicable  requirements  at  the  time  of 
permit  issuance.  Permits  may  also 
contain  certain  operational  flexibility 
requirements  such  as  terms  and 
conditions  for  alternate  operating 
scenarios  and  for  the  trading  of 
emissions  increases  and  decreases  (to 
the  extent  the  applicable  requirements 
provide  for  such  trading)  in  the 
permitted  facility.  If  requested  by  the 
applicant,  peimits  can  be  issued  that 
provide  for  emissions  trading  in  the 
permitted  Eadlily  solely  far  the  purpose 
of  complyiitg  with  a  federally 
enforceable  emissions  cap  independent 
of  otherwise  applicable  requirements. 

c  public  participation  (40  CFR  70.7): 
The  public  will  be  provided  with  notice 
of,  and  an  opportunity  to  conunent  on, 
draft  permits  relating  to  initial  permit 
issuance,  permit  renewals,  and 
significant  modifications  (6  NYCRR 
621.6). 

d.  permit  modifications  (40  CFR  70.7): 
Sources  may  apply  for  expedited  permit 
changes  for  minor  permit  modifications. 
Significant  modifications  must  imdeigo 
all  part  70  permit  issuance  procedures 
(6  NYCRR  201-6.7). 

e.  EPA  overaight  (40  CFR  70.8):  Each 
permit,  renewal,  and  minor  or 
significant  modification  is  subject  to 
EPA  oversight  and  veto  (6  NYCRR  201- 
6.4). 

f.  iiuignificant  activities  (40  CFR 
70.5):  The  list  of  insignificant  activities 
can  be  found  at  6  NYCRR  201-3.2 
("Exempt  Activities")  and  the  list  of 
trivial  activities  is  found  at  201-3.3. 
Activities  can  only  be  considered 
insignificant  or  trivial  if  not  subject  to 
any  applicable  requirements  In 
addition,  sources  must  not  omit 
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emissions  from  insignificant  or  trivial 
activities  horn  emission  calculations  to 
determine  if  a  source  is  subject  to  the 
part  70  permit  praeram.  Insignificant 
activities  must  still  be  listed  in  the 
permit  application  while  trivial 
activities  do  not  need  to  be  listed,  in 
addition,  6  NYCRR  201-6.3(d)(7) 
provides  that  emissions  from  units  at 
major  stationary  sources  shall  be 
considered  insignificant  as  long  as  they 
are  not  subject  to  any  applicable 
requirements  and  meet  the  following 
criteria:  emissions  of  criteria 
contaminants  do  not  exceed  2.5  toy 
based  on  actual  emissions,  provided  on- 
sit^records  are  maintained  to  verify 
these  emissions,  or  2.5  tpy  based  on 
potential  to  emit;  and  emissions  of  a 
hazardous  air  pollutant  do  not  exceed 
1000  Ib/yr  and/or  5000  Ib/yr  for  any 
combination  of  hazardous  air  pollutants 
except  where  the  Administrator  has 
established  lower  thresholds  for  a 
specific  hazardous  air  pollutant  or  major 
source  threshold  (emissions  can  be 
based  on  actual  emissions  if  on-site 
records  are  maintained  or  on  potential 
emissions  if  records  are  not  kept);  and 
the  emission  unit  does  not  utilize  air 
pollution  control  devices  or  is  not 
limited  by  an  emission  cap  to  meet  the 
above  criteria.  

g.  enforcement  authority  (40  CFR 
70.11):  Section  71-2103(1)  of  New 
York's  Environmental  Conservation  Law 
provides  that  civil  penalties  shall  be 
recoverable  in  an  amount  up  to  $10,000 
per  day  per  violation  for  a  first  violation 
and  SIS, 000  per  day  for  subsequent 
violations.  Section  71-2103(1)  also 
provides  for  injunctive  authority. 
Section  71-2105(1)  provides  that  for 
wilUiil  violations  criminal  fines  of  up  to 
$10,000  per  day  per  violation  and/or 
imprisonment  are  available  in  the  case 
of  a  first  violation  and  criminal  fines  of 
up  to  $15,000  per  day  per  violation  and/ 
or  imprisorunent  are  available  in  the 
case  of  a  second  or  further  violation. 

Pureuant  to  72-0201(12)  of  the 
Environmental  Conservation  Law,  any 
person  who  fails  to  pay  fees  shall  pay 
a  penahy  of  50%  of  the  unftaid  fee 
amount  plus  interest.  If  the  source 
continues  not  to  pay  its  fees.  New  York 
may  exercise  its  authority  imder  6 
NYCRR  481.8  to  revoke  or  suspend  the 
title  V  permit.  The  source  could  then  be 
subject  to  civil  and  criminal  liability  for 
operating  without  a  permit. 

h.  complete  application  forms  (40 
CFR  70.5):  6  NYCRR  201-6.2  and  201- 
6.3  define  what  elements  must  be  in  an 
application  in  order  for  it  to  be  complete 
during  the  first  phase  application 
submittal  and  second  phase  application 
submittal.  All  sources,  except  those 
required  to  submit  the  entire  application 


within  the  first  year,  must  submit  the 
phase  I  application  within  twelve 
months  after  EPA  approves  the  program 
to  allow  DEC  to  commence  review  of  the 
permit  application.  Phase  n 
applications,  which  contain  all  rsquind 
information,  must  be  submitted  in 
accordance  with  the  application 
schedule  in  Appendix  B  of  Part  201  (not 
yet  complete — see  item  k.  below).  All 
information  identified  in  40  CFR  70.5  is 
included  in  New  Yorit's  permit 
application. 

1.  prompt  reporting:  Part  70  requires 
prompt  reporting  of  deviations  bom  the 
permit  requirements.  Section 
70.6(a)(3)(iii)(B)  requires  the  pennitting 
authority  to  define  "prompt"  in  relation 
to  the  degree  and  type  of  deviation 
likely  to  occur  and  the  applicable 
reqtiirements.  Although  the  permit 
program  regulations  ^ould  define 
"prompt"  for  purposes  of  administrative 
efficiency  and  clarity,  an  acceptable 
alternative  is  to  define  "prompt"  in  each 
individual  permit.  In  general,  the  EPA 
beUeves  that  "prompt"  should  be 
defined  as  requiring  reporting  within 
two  to  ten  days  for  deviations  that  may 
result  in  emission  increases.  Two  to  ten 
days  is  sufficient  time  in  most  cases  to 
protect  public  health  and  safety  as  well 
as  to  provide  a  forewarning  of  potential 

firoblems.  For  deviations  resulting  in 
ow  levels  of  excess  emissions,  a  longer 
time  period  may  be  acceptable.  Where 
"prompt"  is  defined  in  the  individual 
permit  but  not  in  the  program 
regulations,  EPA  may  veto  permits  that 
do  not  contain  sufficient  permit 
conditions  For  the  prompt  reporting  of 
deviations.  New  York's  6  NYCRR  201- 
6.5(c)(3)(i)  requires  submittal  of  reports 
of  any  required  monitoring  at  least  every 
six  months.  201-6. 5(c)(3)(ii)  provides 
that  permit  deviations  must  be  reported 
with  the  monitoring  reports  required  in 
201-6.5(c)(3)(i)  unless  DEC  specifies  a 
different  reporting  requirement  in  the 
permit.  DEC  must  issue  permits  which 
require  prompt  reporting  of  deviations. 
Absent  this,  EPA  may  veto  permits. 

j.  emergency:  In  201-1.5.  New  York 
provides  for  the  affirmative  defense  to 
an  action  brought  for  noncompliance 
with  emission  limitations  or  permit 
conditions  as  long  as  the  source  follows 
specific  procedures  consistent  with  40 
CFR  70.6(g).  New  York  defines 
"emergency"  in  201-2  consistent  with 
S  70.6(g)  and  limits  the  applicability  to 
technology-based  requirements  under 
the  permit  or  State-established  emission 
limitations. 

k.  Transition  Plan:  New  York 
currently  plans  to  issue  permits  to  all 
sources  within  three  years.  Originally, 
when  proposing  Part  201,  New  York  had 
planned  to  request  source  cetegory- 


limited  interim  approval  in  order  to 
issue  all  permits  over  a  five-year  period. 
However,  because  the  enabling 
legislation  requires  that  Initial  permits 
be  issued  within  three  years.  Part  201 
was  promulgated  to  provide  for  a  thrCe- 
year  transition  period.  Currently,  New 
York  is  re-proposing  Appendix  B  of  6 
NYCRR  Part  201  "Transition  Plan 
Application  Schedule"  which  will 
inform  sources  of  when  during  the  three 
year  period  they  must  submit  their 
Phase  n  permit  applications.  Appendix 
B  will  be  finalized  prior  to  Q'A's 
promulgation  of  final  interim  approval 
of  New  York's  part  70  program. 

3.  Permit  fee  demonstration.  New 
York's  resource  fee  demonstration 
shows  that  thi  stale  vrill  collect 
sufficient  revenue  to  implement  the 
Title  V  program.  New  York  began 
collecting  permit  fees  on  January  1, 
1994  at  $25  per  ton  of  regulated 
pollutants  up  to  6000  tons  annually  of 
each  regulated  pollutant.  This  rate  of 
$25  per  ton  was  adjusted  by  the 
Consumer  Price  Index  (CFI)  (base  year 
19941.  New  York's  resource  fee 
demonstration  shows  that  New  York 
will  collect  the  equivalent  of  EPA's 
prestunptive  minimum  because  New 
York's  cap  on  faes  is  2000  tons  higher 
than  the  cap  assumed  for  the 
presumptive  minimum  and  because 
New  York  has  ramp-up  fiuids  available 
to  cover  the  four  year  period  provided 
in  the  resource  fee  demonstration.  EPA 
agrees  that  New  York's  fee,  although 
based  on  a  different  year  for  the  CPI,  can 
be  considered  equivalent  to  the 
presumptive  minimum  and  should  be 
sufficient  to  support  the  Title  V  program 
(EPA's  presumptive  minimum  assumes 
use  of  the  1989  base  year  CPI).  In 
addition.  New  York  is  required  to  report 
annually  to  the  Governor,  Legislature, 
and  Office  of  State  Comptroller  on  its 
program  costs,  revenue  and  progress. 
EPA  will  review  these  reports  to  ensure 
thai  New  York's  fee  is  sufficient  to  cover 
program  costs  after  the  program  has 
been  in  effect  for  one  to  two  years. 

As  specified  in  the  enabling 
legislation  and  6  NYCRR  482-2,  fees 
shall  be  based  on  actual  emissions  for 
the  prior  calendar  year,  as  demonstrated 
to  DEC'S  satisfaction,  or  in  the  absence 
of  such  demonstration,  on  pennilted 
emissions,  or,  where  there  is  no  permit, 
on  potential  to  emit  Furthermore,  New 
Yon's  enabling  legislation  establishes  a 
special  account  entitled  "operating 
permit  account"  under  the  Clean  Air 
Fund  to  cover  the  reasonable  direct  and 
indirect  costs  of  developing  and 
administering  New  York's  operating 
pennits  program  and  the  small  business 
stationary  source  technical  and 
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envinmnental  compUanca  assist  iince 
progmn. 

4.  Provitians  implanwntiiig  Section 
112  of  th*  Act  a.  lutfaoiity  for  Hctioii 
112  onplemaotation:  Naw  Yoii  has 
dcdtonslmtsd  in  its  Title  V  prognm 
submittal  adequate  legal  authority  to 
implemeDt  and  enforce  all  section  U2 
requirements  through  the  Title  V 
permiL  This  legal  authority  is  contained 
in  New  York's  enabling  legislation  and 
in  regulatory  provisions  defining 
"applicable  requiiemants"  in  thai  the 
permit  must  incorporate  all  applicable 
raquiiements.  EPA  has  detenninad  that 
this  legal  authority  is  suffidant  to  allow 
New  York  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements,  includine  section  112(r)- 

o. implementation  olsection  lUIgh 
The  EPA  issued  an  interpretive  noliGe 
on  February  14. 1995  (60  FR  8333), 
which  outlines  EPA's  revised 
interpretation  of  112(g)  applicability. 
The  notice  postpones  the  effective  date 
of  112(g)  until  after  EPA  has 
prtHBulgstad  a  rule  addressing  that 
provisioo.  The  notice  sets  forSi  in  detail 
the  rationale  for  the  cvviaed 
interpretation. 

The  section  112(g]  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  eSective  date  of  section 
It 2(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  states  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  undl 
EPA  provides  for  such  an  additional 
poatponement  of  section  1 1 2(g),  New 
York  must  be  able  to  implement  section 
112(g)  during  the  perioo  between 
promulgation  of  the  Federal  section 
112(g)  rule  and  the  adoption  of  New 
York  rules  implementing  EPA's  section 
112tg)  regulations  or  New  York's 
incorporation  by  reference  of  the  112(g) 
regulations. 

The  EFA  is  proposing  to  approve  New 
York's  preconstruction  permitting 
program,  found  in  6  NYCRR  Part  201, 
untter  the  authority  of  Title  V  and  part 
70  solely  for  the  purpose  of 
implementing  section  112(g)  to  the 
extent  necessary  during  the  transition 
period  between  Title  V  approval  and 
adoption  of  a  State  rule  implementing 
EPA's  section  112(g)  regulations. 

c.  program  for  straight  delegation  of 
aectian  112  standards:  Requirements  for 
approval,  specified  in  40  CPK  7a.4(b), 
encompass  section  112(1)(5) 
lequirements  for  approval  of  a  program 
for  delegation  of  section  112  General 
Pmvision  Subpart  A  and  standartls  as 
promulgated  by  EPA  as  they  apply  to 
part  70  souroes.  Section  112(1)(5) 


requires  that  a  State's  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  achedule,  which  an  also 
lequirements  under  part  70.  Therefore, 
the  EPA  is  also  proposing  to  grant 
approval  under  section  112(1K5)  and  40 
CPR  63.91  of  the  State's  program  for 
receiving  delegation  of  section  112 
standartu  thai  are  unchanged  bom  the 
Federal  standards  ai  promulgated.  New 
York  has  informed  EPA  that  H  intends 
to  accept  delegation  of  section  112 
standards  through  either:  case-by-case 
rale  adoption:  or  incorporation  by 
reference  of  the  Federal  regulation  into 
State  regulation.  The  details  of  this 
delegation  mechanism  are  set  forth  in  a 
letter  dated  June  18, 1996  in  which  New 
York  requested  delegation  of  section  112 
standaitia  and  section  111  New  Source 
Performance  Standards.  This  program 
applies  to  both  existing  and  future 
standards  and  covers  both  part  70  and 
non-part  70  sources.  However,  New 
York  does  not  intend  to  take  delegation 
of  the  112(r)  program,  but  will  still 
implement  Ine  appropriate  permit 
conditions  relevant  to  the  ritt 
management  program  in  pert  70 
pomJts.  In  addition,  this  delegation 
does  not  include  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Asbestos,  Standards  for  Demolition 
and  Renovation. 

5.  Provisions  implementing  Section 
111  of  the  Act.  As  requested  in  the  letter 
dated  June  18, 1996,  the  EPA  is 
approving  New  York's  request  for 
delegation  of  all  existing  New  Source 
Performance  Standards  promulgated 
pursuant  to  section  111  of  the  Act 
except  for  40  CFR  part  60.  subpart  AAA, 
Standards  of  Performance  for  New 
Residential  Wood  Heaters. 

New  York  also  commits  to  implement 
appropriately  the  existing  and  future 
requirements  of  sections  111,  112  and 
129  of  the  Act,  and  all  MACT  standards 
promulgated  in  the  futiire.  in  a  timely 
manner. 

Currently,  6  NYCRR  Part  200.10(d). 
Table  4.  does  not  include  40  CFR  part 
63,  subpart  D — Compliance  Extensions 
for  Early  Reductions  of  HAPs.  In 
addition.  6  NYCRR  Part  200.10(b),  Table 
2,  is  missing  40  CFR  part  60,  subpart 
WWW — New  Source  Performance 
Standards  for  Landfills.  New  York  must 
use  its  minor  rulemaking  procedures  to 
iocorponte  by  reference  these  federal 
rules. 

6.  Provisicms  implementing  Title  IV  of 
the  Act.  In  6  NYCRR  200.10(e).  Table  5, 
New  York  has  incorporated  by  reference 
the  provisions  of  40  CFR  parts  72 
through  78  for  purposes  of 
implementing  an  acid  rain  program  that 
meets  the  requirements  of  Title  IV  of  the 


Act.  By  incorporating  by  reference.  New 
York  has  the  authority  to  include  Uie 
applicable  requirements  of  Title  IV  in 
permits  and  to  enforce  such 
requirements.  201-6.6(b)  also  provides 
additional  information  for  bdlities 
subiect  to  the  Add  Rain  Program  and 
clarifies  that,  when  an  applicable 
requirement  of  the  Act  is  more  stringent 
than  the  regulations  promulgated  under 
Title  IV,  both  requirements  will  be 
incorpoiated  into  the  permit. 

B.  Options  for  Approml/Diiapproval 
and  JmpUcatioBS 

1.  Interim  approval.  The  EPA  is 
proposing  to  grant  interim  approval  to 
the  operating  permits  program 
submitted  by  New  York  on  Novemb«' 
12, 1993  and  supplemented  on  June  17 
and  27, 1996.  New  York  must  make  the 
following  changes  to  receive  full 
program  approval  within  eighteen 
months  of  EPA's  final  approval  to  grant 
interim  approval  pro^^am  status: 

i.  New  York's  definition  of  'Regulated 
Air  Pollutant'  in  6  NYCRR  200.1(bq)  is 
not  consistent  with  the  definition  in  40 
CTR  70.2  since  it  fails  to  include 
pollutants  regulated  under  section 
112(r)  of  the  Act.  Part  70  indudes  in  the 
definition  of  Regulated  Air  Pollutant 
"any  pollutant  subject  to  a  standard 
promulgated  under  section  112  or  other 
requirements  established  under  section 
112  of  the  Act.  including  sections 

112(g),  (i),  and  (r)  of  the  Act 

New  York's  definition  of  regulated  air 
poUulant  only  indudes  hazardous  air 
pollutants  which  New  York  defines  by 
providing  a  list  of  the  112(b)  pollutants. 
In  order  to  receive  full  approval.  New 
York  must  include  in  the  definition  not 
only  hazardous  air  pollutants  but  also 
pollutants  regulated  under  section 
112(r)  of  the  Act.  As  a  note,  the  August 
31, 199S  revisions  to  part  70  proposed 
to  eliminate  112(r)  pollutants  from  the 
definition  of  regulated  air  pollutant. 
Therefore,  if  the  revisions  to  part  70  are 
promulgated  as  proposed  prior  to  the 
expiration  of  EPA's  interim  approval  of 
New  York's  program.  New  York  may  not 
need  to  address  this  issue  in  order  to 
receive  full  approval. 

ii.  Under  the  reporting  requirements 
of  6  NYCRR  201-«.5(c)(3)(ii),  New  York 
provides  that  a  permittee  can  seek  to 
have  a  violation  excused  as  provided  in 
201-1,4  if  such  violations  are  reported 
as  required  in  201-1.4(b).  INote: 
Although  201-1.4  is  part  of  the  sute 
regulation  pending  approval  into  the 
State  Implementation  Plan  (SIP),  similar 
provisions  are  already  part  of  the 
currently-approved  SIP  at  201.5.  Part 
201-1.4  is  not  part  of  the  Title  V 
regulation.l  The  language  in  201-1.4 
that  provides  the  DEC  Commissioissr 


FadM'd 


/  Vol  61.  No.  147  /  Tuesday.  July  30.  1896  /  Ptoptnad  Rul« 


3M21 


disaeUon  to  excuse  violations  of  sny 
applicable  emission  standard  for 
necessary  scheduled  equipment 
maintananca.  start-up/shutdown 
conditions,  malfunctions,  and  upsets  if 
such  violations  are  unavoidable  and  the 
permittee  meets  certain  conditions  and 
reporting  requirements  only  applies  to 
Sn>  lequirsments  or  State-only 
requiiements.  This  provision  does  not 
extend  to  other  Federal  requirements 
such  as  NSPS.  NESHAPs  or  PSD/NSR 
(ahhougb  some  Federal  requirements, 
such  as  some  NSPS  rales,  provide  for  an 
affirmative  defense).  In  order  to  receive 
full  approval,  New  York  must  add  a 
sentenoe  to  6  NYCRR  201-6.S(c)(3)(ii) 
which  clarifies  that  the  discretion  to 
excuse  a  violation  under  201-1.4  will 
not  extend  to  Federal  requirements 
imless  the  specific  Federal  requirement 
provides  for  the  affirmative  defense 
during  start-ups,  shutdowns, 
malfunctions,  or  upsets. 

iii.  40  CFR  70.6  provides  that  permiU 
can  indude  alternative  emission  limits, 
equivalent  to  those  contained  in  the  SIP, 
as  long  as  the  SIP  allows  for  alternative 
emission  limits  to  be  made  through  the 
permit  issuance,  renewal  or  significant 
modification  prtx»s$.  However,  New 
York's  language  as  found  in  6  NYCRR 
201-6.5(a)(l)(ii)  is  overly  broad  in  that 
it  allows  DEC  to  provide  for  an 
alternative  emission  limit  through  the 
part  70  permit  issuance,  rene%val  or 
significant  modification  process  st  any 
time,  regardless  of  whether  such  an 
alternative  emission  limit  is  alfowed  for 
in  a  particular  regulation  approved  into 
the  SIP.  New  York's  rule  also  hils  to 
lestrid  such  ahemative  emission  Umits 
to  only  those  limits  that  are  equivalent 
to  the  limits  in  the  SIP.  Therefore,  this 
would  allow  DEC  to  issue  permits  with 
alternative  emission  limits  regardless  of 
whether  such  limits  were  determined  to 
be  "equivalent".  The  intent  of  pari  70  is 
to  only  grant  alternative  emission  limits 
if  allowed  for  in  a  State  rule  that 
provides  criteria  for  determining 
equivalency  and  if  that  rule  has  been 
approved  1^  EPA  into  the  SIP. 
Purtfaermore,  New  York  frequently 
refers  to  variances  in  its  rules  and  these 
variances  are  not  equivalent  emissions. 
When  the  state  proposes  to  approve 
such  variances,  □'A  generally  identifies 
these  as  lequiting  SIP  revisions  (a.g., 
they  cannot  be  handled  through  permit 
revision  procedures  until  first  approved 
as  a  source-specific  SIP  rerisiao  (see 
Table  in  40  CFR  52.1679}).  In  otder  to 
receive  full  approval,  New  Yoik  must 
rhany  this  provision  so  that  it  is 
equivalent  to  40  CFR  70.6Ca)(lKUi).  in 
that  permits  will  only  indude 
alternative  emiaaion  limitotians  if 


provided  for  in  the  SIP  and  if  the 
alternative  emission  limit  is  determined 
to  be  equivalent  to  the  limit  contained 
in  the  SIP. 

iv.  New  York's  regulation  does  not 
provide  for  one  of  the  three  elements 
defined  to  provide  operational 
flexibility  uruler  section  S02(b)(10)  of 
the  Act  40  CFR  70.2  defiiMS  "section 
502(b)(10)  changes"  as  changes  that 
contravene  an  express  permit  term  as 
long  as  such  changes  would  not  violate 
appUcable  requirements  or  contravene 
faoenlly  enforceable  permit  tefms.and 
conditions  that  are  monitoring, 
recordkeeping,  reporting,  or  compliance 
certification  lequirements.  Becatise  40 
CFR  70.4(bXl2)(i)  requires  that  SUte 
part  70  programs  allow  for  such 
flexibility.  New  York  must  add  to  its 
program  this  type  of  flexibility  in  order 
to  receive  full  program  approval. 
However,  the  August  29. 1994  proposal 
to  revise  pari  70  would  remove  the 
definition  of  "section  S02(b)(10) 
changes"  and  requests  comment  on 
narrowing  the  types  of  changes  eligible 
imder  section  S02(b)(10)  to  emissions 
trading  and  not  to  changes  that 
contravene  a  permit  condition. 
Therefore,  if  the  revisions  to  part  70  are 
promulgated  as  proposed  prior  to  the 
expiration  of  EPA's  interim  approval  of 
New  -York's  program,  New  York  may  not 
need  to  address  this  issue  in  order  to 
receive  full  prxigram  approval. 

V.  New  York's  definition  of  "major 
source"  at  6  NYCRR  201-2(b)(21)  is  not 
consistent  with  the  definition  in  40  CFR 
70.2.  In  40  CFR  70.2,  the  last  category 
in  the  list  of  27  categories  of  stationary 
sources  in  which  fugitive  emissions 
must  be  included  to  determine  if  a 
source  is  subject  to  Title  V  indudes 
"*  •  '  all  other  stationary  source 
categories  regulated  by  a  standard 
promulgated  under  section  111  or  112  of 
the  Act,  but  only  with  respect  to  those 
air  pollutants  that  have  been  regulated 
for  that  category."  New  York's  rule 
limits  this  last  provision  to  source 
categories  for  which  Q'A  has  completed 
a  miemaking  under  302(j)  of  the  Act. 
Tlierefore.  New  York's  rule  would  only 
require  fogitives  to  be  included  in 
determining  applicabiUty  for  sources  in 
categories  subject  to  a  New  Source 
Performance  Standard  established  prior 
to  August  7, 1980.  Because  New  York's 
rule  is  less  stringent  than  the  current 
part  70  rule  which  requires  all  NSPS 
sources  to  indude  fugitives  for  those  air 
pollutants  that  have  been  regulated  for 
that  category,  New  York  needs  to  revise 
its  definition  of  major  source  to  be 
consistent  with  the  definition  in  part  70. 
However,  as  a  note,  revisions  to  part  70 
were  proposed-oo  August  29, 1994  and 
August  31, 199S  whidh  would  change 


the  last  cate^oiy  of  sources  in  which 
fiigitives  must  be  iBchided  in 
datennining  appUcafaUity  to  only  tbois 
•oujos  categories  in  which  the 
Administntor  has  mode  an  affirmative 
decision  under  aectian  302(J)  of  the  Act 
Therefore,  if  part  70  is  pramulgited  as 
proposed  prior  to  the  expintioD  of 
EPA's  interim  approval  of  New  York's 
program.  New  York  may  not  need  to 
adtfaess  this  issue  in  order  to  receive  fiill 
prognm  approval. 

VI.  6  NYCRR  201-6.5(0(3)  on 
emissions  trading  under  the  SIP  dots 
not  indude  the  gatekeeper  of  40  CFR 
70.4(b)(12)  which  sutes  that  chaogaa  do 
not  need  to  undergo  a  permit  revision  as 
long  as  the  changes  are  not 
modifications  under  any  provision  of 
•ntle  I  of  the  Act  6  NYCRR  201-6.S(fK4) 
on  emissioDS  trading  under  a  cap  does 
not  Indude  the  two  gatekeepere  of  40 
C3K  70.4(b)(12)  which  state  that 
changes  do  not  need  to  imdergo  a 
permit  revision  as  long  as  the  rhangw^ 
are  not  modifications  under  any 
provision  of  Title  I  of  the  Act  and  the 
changes  do  not  exoeed  the  emissions 
allowable  under  the  permit.  While  New 
York's  enabling  legislation  indudes 
these  gatekeepers  under  EXX  $  19- 
0311(p),  EPA  believes  that  the 
gatekeepers  should  also  be  in  the 
regulations,  because  it  will  be  the 
regulations  that  sources  will  be 
refereodng  to  submit  applications  and 
to  comply  with  New  YoA's  operating 
permits  program.  Therefore,  in  order  for 
New  York  to  receive  full  approval,  the 
gatekeepers  in  40  CFR  70.4|b)(12)  must 
be  added  to  New  York's  Part  201  rule. 

vii.  40  CFR  70.7(e)(2)(i)(B)  sUtes  that 
minor  permit  modification  procedures 
may  be  used  for  permit  moaifications 
involving  the  use  of  economic 
incentives,  marketable  parmita, 
emissions  trading,  and  other  similar 
approaches  "to  the  extent  that  sudi 
minor  permit  modification  procedures 
are  explidtly  provided  for  in  an 
applicable  implementation  plan  or  in 
applicable  requirements  promulgated  by 
EPA".  6  NYCRR  2ai-6.7(c)(2),  which 
provides  for  use  of  minor  modification 
procedures  for  permit  modificatioiu 
involving  the  use  of  economic 
inoentivea  and  marketable  permits,  does 
not  indude  the  language  quoted  above. 
In  order  to  receive  mil  program 
approval.  New  York  must  revise  its  rule 
to  provide  that  minor  modification 
procedures  can  only  be  used  for  these 
types  of  changes  if  explidtly  prtmded 
for  in  the  underlying  SIP  or  EPA  rale. 
However,  as  a  note.  EPA  is  revising  the 
permit  revision  procedures  in  part  70. 
Therefcie,  if  part  70  is  promulgated  in 
such  a  way  that  this  is  no  longer  an 
issue  before  the  expiration  of  EPA's 
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interim  approval  of  New  York's 
program,  New  York  may  not  need  to 
adifies*  this  issue  in  order  to  receive  full 
program  approval. 

vui.  40  CkR  70.4(b)(3)(xii)  require* 
that  petitions  for  judicial  review  be  filed 
no  later  than  90  days  after  the  final 
permit  action,  or  such  shorter  time  as 
the  State  shall  designate.  While  New 
York's  law  allows  DEC  to  adopt  a  90  day 
statute  of  Umitadoos  for  judidal  review 
of  6nal  permit  actions,  DEC  prefers  to 
retain  the  four  month  statute  of 
limitations  as  provided  in  Article  78  of 
the  New  York  Civil  Prectice  Law  and 
Rules.  However,  in  order  for  New  York 
to  be  consistent  with  part  70  and  receive 
full  approval.  New  York  must  sdopt  a 
90  day  statute  of  limitations  through 
rulemaking.  As  a  note,  the  August  29, 
1994  revisions  to  part  70  propose  to 
extend  the  filing  date  of  requesting 
judicial  review  from  90  days  to  12S 
days.  Therefore,  if  part  70  is 
promulgated  as  proposed  prior  to  6  ' 
months  before  the  expiration  of  EPA's 
interim  approval  of  New  York's 
pro^em.  New  York  may  not  need  to 
adtbess  this  isnie  in  order  to  receive  full 


program  appn 

Z.  Fedeiel  oversight  and  sanctions. 
This  interim  approval  extends  for  a 
period  of  up  to  2  yeers.  During  the 
interim  approval  [leriod,  the  State  is 
protected  oom  sanctions  for  failure  to 
nave  a  program,  and  EPA  is  not 
obligated  to  promulgate  a  Fedeial 
permits  program  in  the  State.  Permits 
issued  under  a  program  with  interim 
approval  have  mil  standing  with  respect 
to  part  70,  and  the  l-jrear  time  period  for 
submittal  of  permit  applications  by 
subject  sounds  begins  upon  EPA's 
granting  of  interim  approval,  as  does  the 
3-year  time  period  for  processing  the 
initial  pennit  applications. 

Following  final  interim  approval,  if 
New  York  bils  to  submit  a  complete 
corrective  program  for  full  approval  by 
the  date  six  months  before  expiration  of 
the  interim  approval,  EPA  would  start 
an  18-month  dock  for  mandatory 
sanctions.  If  New  York  then  fiiils  to 
submit  a  corrective  program  that  EPA 
finds  complete  before  (he  expiration  of 
that  18-month  period,  EPA  is  required 
to  apply  one  of  the  two  sanctions  listed 
in  section  179(b)  of  the  Act,  and,  once 
applied,  the  sanction  will  remain  in 
ema  until  EPA  determines  that  New 
York  has  corrected  the  deficiency  by 
submitting  a  complete  corrective 
program.  Moreover,  if  the  Administrator 
finds  a  lack  of  good  faith  on  the  part  of 
New  York,  both  sanctions  under  section 
179(b)  will  apply  after  the  expiration  of 
the  Ift-month  period  until  the 
Administrator  determines  that  New 
York  had  come  into  compliance.  In  any 


case,  if,  six  mooths  after  appttcatifin  of 
the  first  sanction.  New  Yon  still  has  not 
submitted  a  conective  program  that  EPA 
finds  complete,  the  second  sanction  will 
be  appUea. 

If,  following  final  interim  approval, 
EPA  disapproves  New  York's  complete 
ooirectivB  program  for  full  approval, 
EPA  will  be  roqidred  to  apply  one  of  the 
section  179(b)  sanctions  on  the  date  18- 
months  alter  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date 
New  York  has  submitted  a  revised 
program  and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  New  York,  both  sanctions 
under  section  179(b)  shall  apply  after 
the  expiration  of  the  is-month  period 
until  tne  Administrator  determines  that 
New  Yorii  had  come  into  compliance.  In 
all  cases,  if,  six  months  after  Q'A 
applies  the  first  sanction.  New  YoA  has 
not  submitted  a  revised  program  that 
EPA  has  determined  corrected  the 
deficiencies  that  prompted  disapproval, 
a  second  sanction  is  required. 

In  addition  to  the  above,  discretionary 
sanctions  may  be  applied  where 
warranted  any  time  after  the  wmizatioa 
of  an  interim  approval  period  if  New 
York  has  not  timely  submitted  a 
complete  corrective  program  or  EPA  has 
disapproved  a  corrective  program 
submittal.  Moreover,  if  EPA  has  not 
granted  fiill  approval  to  a  New  York 
program  by  the  expiration  of  an  interim 
approval.  EPA  must  pramulsate, 
administer  and  enforce  a  Federal 
permits  program  for  New  York  upon 
interim  approval  expiration. 

3.  Other  actions.  Requirements  for 
approval,  specified  in  40  CFR  70.4(b), 
encompass  section  112(l)(S)  approval 
requirements  for  delegation  of  section 
.112  standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementaUon, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(S)  and  40  CFR  63.91  of     ' 
the  Slate's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgated  for  both  part  70  and 
non-part  70  sources.  In  addition,  EPA  is 
also  delegating  to  New  York  all  existing 
section  111  standards. 

The  scope  of  the  New  York  part  70 
program  approved  in  this  notice  appties 
to  all  part  70  sources  (as  defined  in  the 
approved  program)  within  the  State  of 
New  York,  except  any  sources  of  air 
pollution  over  which  an  Indian  Tribe 


has  jurisdiction.  See,  e.g.,  59  FR  55813, 
and'55815-SS81S  (November  9, 1994). 
The  term  "Indian  'Tribe"  is  defined 
under  the  Act  as  "any  Iitdian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village,  which  is  Federally 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians."  See  section  302(r)  of 
the  Act:  see  also  59  FR  43956,  and 
43962  (August  25, 1994);  and  58  FR 
54364  (October  21. 1993). 

ni.  Admliitstialive  Requirtimenls 

A.  Request  for  Public  Comments 

The  EPA'is  requesting  commente  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  the  State's  submittal 
and  other  information  relied  upon  for 
the  proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office  located  in  New 
York  and  at  the  E£C  office  in  Albany. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are; 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process;  and 

(2)  to  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  August  29, 
1996. 

B.  Executive  Order  12868 

The  Office  of  Management  and  Budget 
has  exempted  this  action  Crom  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  imder  section  502 
of  the  Act  do  not  create  any  new- 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  iii  annual  estimated  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost 
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efiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  esteblish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  being 
promulgated  today  does  not  include  a 
federal  mandate  that  may  result  in 
annual  estimated  costs  of  $100  million 


or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 


Us(  oTSehiects  IB  40  ere  Pnt  70 

Environmental  protection. 
Administrative  prectice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordlraeping  requirements. 

Aelkafily:  42  U.S.C  7401-7671q. 

Dated'  July  18. 1896. 
IlUBM  M-  Fox, 
Hegional  Administiriior. 
IFR  Doc.  96-19325  Tiled  7-29-46: 8:45  ami 
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DEPARTMENT  OF  AQRiCULTURE 


Bliw  Mountiina  Natural  llaacurcaa 
lnatltiita>  Boanlof  Dlradofai  Paclflc 
I  Slaaofif  OfaQon 


AQBiCr;  Foraat  Savica,  USDA. 
ACnOH:  Notice  of  meeting. 


:  The  Blue  Mountains  Natural 
Resources  Institute  (BMNRI)  Board  of 
Directors  will  meet  on  September  5, 
1996,  at  Eastern  Oregon  State  College, 
Hoke  Hall,  Room  309. 1410  L.  Avenue, 
in  La  Grande,  Oregon.  The  meeting  will 
begin  at  9K)0  a.m.  and  continue  until 
4:00  p.m.  Agenda  items  to  be  covered 
will  include:  (1)  program  status;  (2) 
research  results  of  specific  projects;  (3) 
outreach  activities;  (4)  follow-up  of 
Interior  Columbia  Basin  Ecosystem 
Management  Project:  (5)  public 
comments.  All  BMNRI  Board  Meetings 
are  open  to  the  public.  Intensted 
dtizans  are  encouraged  to  attend. 
Members  of  the  pubUc  who  wish  to 
make  a  brief  oral  presentation  at  the 
meeting  should  contact  Larry  Hartmaxm, 
BMNRI.  1401  Cekeler  Lane.  La  Grande. 
Oregon  97850.  541-962-6537.  no  later 
than  5:00  p.m.  September  4, 1S96.  to 
have  time  reserved  on  the  agenda. 

FOR  RNmCR  MFOnUTION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Larry  Hartmann.  Manager,  BMNRL 
1401  Gekeler  Lane,  La  Grande^  Oregon 
97850. 541-462-6537.  i 

EMad:  July  23, 1996. 
Larry  HaftSMBB, 
Managsr. 
IFR  Doc  96-19300  Filed  7-2»-«e:  8:45  ami 


ASSASSMATWN  RECORDS  REVIEW 
BOARD 

Noliea  of  Formal  DaMrmtnattons, 
RataMaa,  RacooaidaraUon*,  and 
Corraetions 

AOBKY:  AssaaaJTiation  Records  Review 
Board. 

9UMHITY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  July  9-10, 1996,  and 
made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (Supp.  V  1994) 
(JFK  Act).  By  issuing  this  notice,  the 
Review  Board  complies  with  the  section 
of  the  JFK  Act  that  requires  the  Review 
Board  to  publish  the  results  of  its 
decisions  on  a  docinnent-by-document 
basis  in  the  Fadaral  Kegister  within  14 
days  of  the  date  of  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Jeremy  Gunn,  General  Counsel  and 
Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  Washington,  D.C 
20530,  (202)  724-0088.  fax  (202)  724- 
0457. 

SUPPLBIBrTARY  MFORMATWN:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Keiuedy 
Assassination  Records  Collection  Act  of 
1992, 44  U.S.C  S  2107.9(c)(4)(A)  (1992). 
On  July  9-10, 1996,  the  lieview  Board 
made  formal  determinations  on  records 
it  reviewed  under  the  JFK  Act.  These 
determinations  are  listed  below.  The 
assassination  records  are  identified  by 
the  record  identification  number 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives. 

Nodce  of  Fonnal  Deteimiiutions 

For  each  document,  the  number  of 
releases  of  previously  redacted 
information  immediately  follows  the 
record  identification  niunber,  followed 
in  turn  by  the  number  of  postponements 
sustained,  and,  where  appropriate,  the 
date  the  document  is  scheduled  to  be 
released  or  re-reviewed. 
FBI  Ooctmients:  Open  in  Full 
124-10023-10258;  1;  0;  n/a 
124-10035-10387;  10;  0:  n/a 
124-10086-10022;  1: 0:  n/a 
124-10099-10262;  12;  0;  n/a 
124-10090-10267: 2: 0;  n/a 
124-10099-10274;  28;  0;  n/a 


124-10099-10294;  9;  0;  n/a 
124-10009-10295;  4: 0:  n/a 
124-10099-10301;  3: 0;  n/a 
124-10099-10303;  3: 0;  n/a 
124-10099-10304;  3; 0; n/a 
124-10099-10305;  3;  0;  n/a 
124-10099-10306;  3; 0;  n/a 
124-10158-10396;  1;  0; n/a 
124-10173-10458;  1; 0;  n/a 
124-10247-10167;  1;  0;  n/a 
124-1024»-10291;  1;  0;  n/a 
124-10099-10307;  4; 0:  n/a 
124-10099-10313:  2: 0:  n/a 
124-10100-10220;  9; 0: n/a 
124-10100-10315;  19;  0;  n/a 
124-10126-10138;  3;  0;  n/a 
124-10126-10309;  5;  0;  n/a 
124-10126-10313;  10;  0:  n/a 
124-10129-10032;  2: 0;  n/a 
124-10138-10017;  4;  0;  n/a 
124-10138-10068;  3;  0;  n/a 
124-10139-10034: 5: 0: n/a 
124-10142-10001;  5;  0;  n/a 
124-10142-10004;  8;  0;  n/a 
124-10142-10014;  5:  0:  n/a 
124-10142-10018;  3;  0;  n/a 
124-10142-10019;  3;  0:  n/a 
124-10142-10023;  3;  0;  n/a 
124-10142-10025;  18;  0;  n/a 
124-10142-10027;  5;  0:  n/a 
124-10142-10032;  5; 0;  n/a 
124-10142-10033;  4;  0;  n/a 
124-10142-10034;  5;  0:  n/a 
124-10142-10035;  3;  0;  n/a 
124-10142-10036;  5: 0; n/a 
124-10142-10038:  5: 0:  n/a 
124-10142-10042;  5;  0;  n/a 
124-10142-10045;  5: 0;  n/a 
124-10146-10014;  3: 0;  n/a 
124-10146-10056;  5;  0;  n/a 
124-10146-10201;  19;  0;  n/a 
124-10146-10238;  2;  0;  n/a 
124-10157-10038;  3;  0;  n/a 
124-10231-10425;  3; 0: n/a 
124-10247-10206;  15: 0;  n/a 
124-10247-10438;  4; 0;  n/a 
124-10247-10454;  3;  0;  n/a 
124-10247-10457;  4; 0:  n/a 
124-10248-10041;  5; 0;  n/a 
124-10248-10238;  3;  0:  n/a 
124-10248-10286;  4;  0; n/a 
124-10250-10054;  5;  0;  n/a 
124-10252-10006: 8: 0; n/a 
124-10254-10264;  4;  0;  n/a 
124-10255-10111;  7;  0; n/a 
124-10256-10013: 10; 0; n/a 
124-10276-10115;  66: 0;  n/a 
124-10276-10122;  30;  0:  n/a 
OA  Documenta:  Open  in  Full'. 
104-10012-10052: 4;  0; n/a 
104-10015-10331: 4: 0;  n/a 
104-10017-10084:  26;  0:  n/a 
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104-10048-10108;  8;  0;  n/a 
104-10048-10115;  3;  0;  n/a 
104-10048-10118;  16: 0;  n/a 
104-10051-10054;  2;  0;  n/a 
104-10051-10130: 10;  0:  n/a 
104-10051-10151;  3;  0;  n/a 
104-10051-10190;  4;0;  n/a 

HSCA  Documents:  Open  in  Full 
180-10001-10167;  1;  0;  n/a 
180-10084-10394; 1; 0: n/a 
180-10087-10283;  1;  0:  n/a 
180-10090-10444;  1: 0:  n/a 
180-10097-10101;  1;  0;  n/a 

NARA  Doctunents:  Open  in  Full 
179-20001-10172; 1; 0:  n/a 
179-30003-10262: 1: 0;  n/a 

FBI  Documents:  Postponed  in  Part 
124-10003-10311;  2;  1:07/2006 
124-10023-ft254;  1;  2: 10/2017 
124-10043-10119;  2: 1;  07/2006 
124-10049-10003;  74;  8:  07/2006 
124-10062-10390;  2;  2:  07/2006 
124-10073-10140;  30;  2;  07/2006 
124-10074-10103;  74;  8;  07/2006 
124-10086-10009;  8;  7;  07/2006 
124-10126-10077;  74:  8;  07/2006 
124-10138-10061;  74;  8;  07/2006 
124-10151-10487;  1;  2;  10/2017  - 
124-10250-10032;  2;  1;  07/2006 
124-10100-10235:  4;  5;  07/2006 
124-10100-10246: 1;  2;  07/2006 
124-10100-10254: 15:  9;  07/2006 
124-10100-10255:  2;  2;  07/2006 
124-10100-10264;  0;  1;  07/2006 
124-10101-10176;  3;  4;  07/2006 
124-10101-10246:  8:  4;  07/2006 
124-10126-10410;  2;  2:  07/2006 
124-10129-10259;  3;  1;  10/2017 
124-10131-10005:  3;  1;  10/2017 
124-10132-10071:  0;  1;  10/2017 
124-10132-10074;  0;  2:  10/2017 
124-10134-10071;  1;  1;  07/2006 
124-10T34-10O83;  6;  5:  07/2006 
124-10138-10066;  3;  4:  07/2006 
124-10142-10008;  3;  3:  07/2006 
124-10142-10015;  2:  2;  07/2006 
124-10142-10030;  2;  3;  07/2006 
124-10142-10102;  8:  1;  07/2006 
124-10142-10404;  4:  4:  07/2006 
124-10142-10407;  8;  2;  07/2006 
124-10142-10436;  10;  2;  07/2006 
124-10152-10007;  3;  1;  10/2017 
124-10001-10256:  32: 1;  07/2006 
124-10112-10041:  32;  1:07/2006 
124-10146-10022;  3;  3;  07/2006 
124-10151-10495;  18;  2;  07/2006 
124-10158-10040;  15;  7;  07/2006 
124-10162-10030;  32;  1;  07/2006 
124-10162-10033: 1: 1; 07/2006 
124-10169-10117:  4;  4;  07/2006 
124-10170-10280;  15;  7;  07/2006 
124-10171-10477;  13;  2:  07/2006 
124-10173-10126;  6;  1;  07/2006 
124-10173-10355;  72;  2:  07/2006 
124-10173-10363;  76: 2;  07/2006 
124-10174-10362;  4;  7;  07/2006 
124-10176-10330;  6;  4;  07/2006 
124-10185-10073;  32;  1;  07/2006 
124-10228-10465;  4:  4;  07/2006 


124-10232-10485:  2:  3: 07/2006 
124-10232-10499:  2;  3;  07/2006 
124-10234-10191;  13;  2;  07/2006 
124-10234-10205;  1:1;  07/2006 
124-10234-10239;  47;  3;  07/2006 
124-10240-10223: 12;  2;  07/2006 
124-10240-10455;  3;  3;  07/2006 
124-10243-10183: 15:  7;  07/2006 
124-10246-10143;  2;  2:  07/2006 
124-10247-10130:  7;  7;  07/2006 
124-10247-10142;  23;  3;  07/2006 
124-10247-10436;  1;  1;  07/2006 
124-10247-10439;  2;  3;  07/2006 
124-10249-10160:  5: 6;  07/2006 
124-10249-10164;  25:  7;  07/2006 
124-10250-10015;  3;  3;  07/2006 
124-10250-10041:  2:  3: 07/2006 
124-10254-10013:  32;  1;  07/2006 
124-10250-10276: 13: 1:  07/2006 
124-10252-10005;  2;  2;  07/2006 
124-10252-10015: 16;  2;  07/2006 
124-10253-10005: 1: 1;  07/2006 
124-10253-10007;  2:  2;  07/2006 
124-10253-10026;  2;  2;  07/2006 
124-10254-10093;  1;  1;  07/2006 
124-10254-10107;  4;  2:  07/2006 
124-10254-10147:  19:  8:  07/2006 
124-10254-10161;  28;  1;  07/2006 
124-10254-10188;  34;  5;  07/2006 
124-10262-10178:  12;  4;  07/2006 
124-10262-10179:  7;  4;  07/2006 
124-10270-10221;  16;  4;  07/2006 
124-10270-10226;  4;  4;  07/2006 
124-10270-10232;  4;  4:  07/2006 
OA  Documents:  Postponed  in  Part 
104-10001-10004;  0:  2;  05/1997 
104-10001-10174;  0;  1;  05/2001 
104-10003-10210;  0;  2:  05/1997 
104-10004-10276:  14;  8:  07/2006 
104-10004-10297;  0;  1;  05/2001 
104-10005-10220:  1: 1;  05/1997 
104-10005-10258;  4;  1:  05/2001 
104-10005-10376;  0;  1:  05/1997 
104-10005-10421; 0; 1; 05/1997 
104-10006-10026;  0;  1;  05/1997 
104-10006-10037: 12: 10:07/2006 
104-10006-10139;  97;  186;  07/2006 
104-10006-10154;  3;  1;  07/2006 
104-10006-10240;  2: 1;  05/1997 
104-10006-10241:  2: 1;  05/1997 
104-10006-10242;  2;  1;  05/1997 
104-10006-10243;  7;  5;  05/1997 
104-10006-10244;  2;  1;  05/1997 
104-10006-10245;  6;  7: 05/1997 
104-10006-10246:  2:  1:  05/1997 
104-10006-10247;  9;  3;  07/2006 
104-10006-10248;  5;  4;  05/1997    . 
104-10006-10249:  2:  1:  05/1997 
104-10006-10250;  2;  1;  05/1997 
104-10006-10251;  4;  10;  05/1997 
104-10006-10252;  3;  6;  05/1997 
104-10006-10253;  4;  5;  07/2006 
104-10006-10254;  2;  5;  05/1997 
104-10006-10255;  3;  2;  05/1997 
104-10006-10256;  3;  3;  05/1997 
104-10006-10257;  2;  1;  05/1997 
104-10006-10258:  5;  7;  05/1997 
104-10006-10260:  2:1:  05/1997 
104-10006-10261:  2;  1;  05/1997 


104-10006-10282: 
104-10006-10263; 
104-10006-10264; 
104-10006-10265; 
104-10006-10267; 
104-10006-10268; 
104-10006-10269; 
104-10006-10270: 
104-10006-10271 
104-10006-10272; 
104-10006-10273; 
104-10006-10274 
104-10006-10275 
104-10006-10276 
104-10006-10277 
104-10006-10278 
104-10006-10279 
104^10006-10280 
104-10006-10282: 
104-10006-10283; 
104-10006-10284 
104-10006-10286; 
104-10006-10287; 
104-10006-10288; 
104-10006-10289: 
104-10006-10290; 
104-10006-10291; 
104-10006-10292; 
104-10006-10293; 
104-10006-10294: 
104-10006-10295; 
104-10006-10296; 
104-10006-10297; 
104-10006-10299: 
104-10006-10300; 
104-10006-10301; 
104-10007-10010: 
104-10007-10311; 
104-10007-10345; 
104-10009-10021; 
104-10009-10121; 
104-10010-10032; 
104-10011-10101; 
104-10012-10008; 
104-10012-10018; 
104-10012-10022; 
104-10012-10035; 
104-10012-10050; 
104-10012-10051; 
104-10012-10066; 
104-10013-10196; 
104-10013-10220; 
104-10014-10025; 
104-10015-10147; 
104-10015-10148; 
104-10015-10436; 
104-10016-10050; 
104-10017-10001; 
104-10017-10002; 
104-10017-10006; 
104-10017-10031; 
104-10017-10046; 
104-10017-10077; 
104-10018-10062; 
104-10018-10070; 
104-10018-10083: 
104-10048-10010; 
104-10048-10016; 
104-10048-10052; 


5;  7;  0S/1S97 
;  2: 1;  05/1997 

2;  1:  05/1997 
;  2;  1:05/1997 
;  3;  2;  05/1997 
;  2;  1:05/1997 
;  4;  3;  0V1997 
;  3;  5;  05/1997 

3:  3;  05/1997 

2:1:05/1997 

4;  4: 05/1997 
;  2: 1:05/1997 

2;  1;  05/1997 

5:  3;  07/2006 
;  2;  1: 05/1997 
;  2;  1;  05/1997 

4:  5:  05/1997 
;  2;  1:05/1997 

4;  5:  05/1997 

3:2:05/1997 

2;  7;  12/1996 

5;  6;  07/2006 

8;  7;  05/1997 
:  2:  3;  05/1997 

2:  1;  05/1997 

2;  1;  05/1997 

3:3:05/1997 

2:1:05/1997 

9;  9;  05/1997 

2:1:05/1997 

2:1:05/1997 

5;  11;  05/1997 

6;  4;  07/2006 

144: 142:  07/2006 

3:4:07/2006 

1;  4;  07/2006 

1:3:05/1997 

1;  2: 05/2001 

5;  3;  10/2017 

0;  2;  10/2017 

1;  2;  05/1997 

6: 3: 07/2006 

0;  1;  05/2001 

0:1:05/1997 

9;  2;  07/2006 

3:4:12/1996 

3;  7;  12/1996 

5;  1;  10/2017 

7:3:10/2017 

18;  4;  05/1997 

2;  2;  07/2006 

10:  2:  07/2006 

1;  2: 10/2017 

13;  13;  05/1997 

17:29:05/1997 

5;  1;  07/2006 

8;  10;  05/1997 

17:1:05/1997 
3;  5;  12/1996 

12;  2;  07/2006 

12: 1;  05/1997 
5;  1:  05/2001 
9;  2;  07/2006 
14;  2: 12/1996 
16: 10;  07/2006 
1:1;  10/2017 
87:97:12/1996 
3;  1;  12/1996 
8;  2;  07/2006 
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104-1004S-10053 
104-1004»-I005a; 
104-10048-10061 
104-10048-10063; 
104-10048-10070; 
104-10048-10075; 
10^10048-10079; 
104-10048-lOOei 
104-10048-10003; 
104-1004S-100S6; 
104-10048-10086; 
104-10048-10113; 
104-10048-10123 
104-10048-10150; 
104-10048-10151 
104-10048-10167 
104-10048-10169; 
104-10048-10170; 
104-10048-10174; 
104-10048-10176; 
104-10048-10178; 
104-10048-10181 
104-10048-10183 
104-10048-10193 
104-10048-10197; 
104-10048-10202; 
104-10048-10204; 
104-10048-10206; 
104-10048-10213 
104-10048-10217; 
104-10048-10220; 
104-10048-10222; 
104-10048-10236; 
104-10048-10242; 
104-10048-10246; 
104-10048-10247 
104-10048-10248; 
104-10048-10249; 
104-10048-10251 
104-10048-10252 
104-10048-10259; 
104-10048-10262 
104-10048-10321 
104-10048-10325 
104-10048-10326; 
104-10048-10327 
104-10048-10329; 
104-10048-10331 
104-10048-10335; 
104-10048-10432; 
104-10048-10434; 
104-10048-10435; 
104-10048-10436; 
104-10048-10438; 
104-10048-10449; 
104-10049-10000; 
104-10049-10002; 
104-10049-10003; 
104-10049-10004; 
104-10049-10010; 
104-10049-10014; 
104-10049-10015; 
104-10049-10019; 
104-10049-10024; 
104-10049-10093; 
104-10049-10102; 
104-10049-10145; 
104-10049-10148; 
104-10049-10180; 


9;  13:  05/1997 
10: 15: 12/1996 
17;  3;  07/2006 
35:24:05/2001 
0;  1;  05/2001 
5;  3;  05/1967 
11;  1: 10/2017 
11;  1;  10/2017 
10;  1;  10/2017 
12: 1: 10/2017 
11:1:10/2017 
12: 1;  05/1997 
2;  7: 10/2017 
8: 8: 12/1996 
12: 9: 12/1996 
0: 1;  OS/2001 
4;  2;  05/2001 
3: 1;  05/1997 
2:1:05/2001 
17:  9;  07/2006 
9:  2;  07/2006 
8;  6;  05/2001 
8:  2;  07/2006 
1:2:12/1906 
1: 13: 12/1996 
4:  3:  05/1997 
0:  8;  12/1066 
3;  2: 05/1997 
7;  3: 12/1996 
2:1:05/1997 
0: 2: 05/2001 
1;  1;  05/1997 
1;  7;  12/1996 
2;  1: 05/1997 
6:1:07/2006 
0: 1;  05/1997 
10:  5;  05/1997 
8;  1; 07/2006 
11:  8;  07/2006 
6: 6: 07/2006 
0;  1;  10/2017 
0:1:05/1997 
2;  1:  05/1997 
2: 1:05/2001 
4:  2;  05/2001 
9:  2:  07/2006 
0:  2: 05/2001 
11:8:07/2006 
1:1:05/1997 
32:  6;  07/2006 
8:  3;  07/2006 
16:  3;  07/2006 
4:2:07/2006 
19: 14;  07/2006 
1:1:05/1997 
2:  6;  12/1996 
2:  3: 12/1996 
3;  7;  12/1996 
2;  2;  05/1997 
1;  2;  10/2017 
0;  1;  10/2017 
7: 2:  05/1997 
0;  1: 10/2017 
1;  1;  10/2017 
2:  3;  07/2006 
4;  8;  07/2006 
0;  1:  05/1997 
0;  2: 10/2017 
2: 11: 12/1996 


104-10049-10217; 
104-10O4»-10218; 
104-10049-10221; 
I04-10050-100O9; 
104-10050-10010; 
104-10050-10011; 
104-10050-10017; 
104-10050-10010: 
104-10050-10020: 
104-10050-10021; 
104-10050-10023; 
104-10050-10024; 
104-100SO-10026: 
104-10050-10029: 
104-10050-10033; 
104-10050-10035; 
104-10050-10038; 
104-10050-10043: 
104-10050-10045; 
104-10050-10046: 
104-10050-10048; 
104-10050-10049; 
104-10050-10050; 
104-10050-10054; 
104-10050-10072; 
104-10050-10074; 
104-10050-10078; 
104-10050-10087; 
104-10050-10089: 
104-10050-10091: 
104-10050-10099; 
104-10050-10101: 
104-10050-10103: 
104-10050-10106: 
104-10050-10131; 
104-10050-10133; 
104-10050-10135; 
104-10050-10138: 
104-10050-10141: 
104-10050-10142: 
104-10050-10146; 
104-10050-10153: 
104-10050-10165; 
104-10050-10166; 
104-10050-10183; 
104-10Q50-10188; 
104-10050-1020O: 
104-10050-10210: 
104-10051-10081; 
104-10051-10084; 
104-10051-10086; 
104-10051-10087; 
104-10051-10092; 
104-10051-10096; 
104-10051-10107; 
104-10051-10124: 
104-10051-10142; 
104-10051-10154; 
104-10051-10156; 
104-10051-10173; 
104-10051-10182; 
104-10051-10189; 
104-10056-10005; 
104-10056-10008: 
104-10056-10090: 
104-10056-10096; 
104-10056-10103; 
104-10056-10107; 
104-10056-10108; 


1;  2;  10/2017 
1;  7;  10/2017 
2;  2: 12/1996 
6:  1;  05/1997 
7;  1;  05/2001 
12;  2:  05/1967 
0;  2:  05/2001 
1:1;  05/2001 
0;  3;  05/2001 
4: 1;  05/2001 
1;  2;  05/2001 
6: 1;  05/2001 
9;  1:  05/2001 
7;  1;  05/2001 
3: 1;  05/2001 
5;  2;  05/2001 
2;  3;  05/2001 
7;  1;  05/1997 
2;  2;  05/2001 
3:  2;  05/2001 
2: 1: 05/1997 
1: 1;  05/1997 
8;  1;  05/1997 
11:1:05/1997 
8: 1: 05/1997 
10;  1;  0S/20O1 
15: 4;  12/1996 
10;  4;  05/1997 
1: 1;  05/1997 
1:  1;  05/1997 
0;  1;  05/2001 
2;  3: 05/2001 
0;  1;  05/2001 
7;  4;  05/1997 
0: 1: 05/2001 
2;  3:  05/1997 
0: 1:  05/2001 
7;  4;  05/1997 
0;  1;  05/2001 
0: 1;  05/2001 
1;  1;  05/2001 
3:1:05/1997 
2:  3:  05/2001 
3:  3;  05/2001 
2;  1;  05/2001 
80:  5:  05/2001 
15:5:12/1996 
14:  2:  07/2006 
3:  Z:  07/2006 
0:1:05/2001 
5;  1;  05/2001 
5;  1;  07/2006 
9;  2: 05/2001 
0: 1;  05/1997 
6;  2:  05/2001 
0: 1: 05/1997 
0: 1:  05/1997 
8: 10;  05/1997 
5: 16(  12/1996 
1;  1: 05/1997 
1;  2;  05/1997 
14;  2:  07/2006 
2:  6;  12/1996 
1:  2;  05/1997 
4:  3: 07/2006 
6;  7;  12/1996 
1;  2: 10/2017 
6;  5;  07/2006 
3;  4;  07/2006 


104-10056-10111: 10;  8: 07/2006 
104-10056-10125:  8:  7;  07/2006 
104-10056-10128: 10;  8:  07/2006 
104-10056-10136: 1: 1;  07/2006 
104-10056-10211;  2;  2: 12/1996 
104-10058-10009;  1;  7;  10/2017 
HSCA  Documents:  Postponed  in  Part 
180-10072-10186;  1:  6: 10/2017 
180-10087-10119;  0: 1;  10/2017 

Natica  Of  Additiaul  Opaningi  in  Fnll 

After  conniltation  with  appropriate 
Federal  Agendas,  the  Review  Board 
announces  that  the  following  Federal 
Bureau  of  Investigation  records  ate  now 
being  opened  in  full:  124-10018-10479; 
124-10023-10218: 124-10027-10112: 
124-10027-10123;  124-10027-10187; 
124-10027-10196: 124-1W35-10063: 
124-10035-10192;  124-10035-10217; 
124-10035-10257;  124-10035-10262; 
124-10035-10281: 124-10035-10313: 
124-10062-10320:  124-10063-10181; 
124-10071-10249;  124-10079-10108; 
124-10079-10174;  124-10079-10388; 
124-10079-10406;  124-10079-10410; 
124-10079-10477;  124-10081-10373; 
124-10083-10079;  124-10084-10178; 
124-10084-10186:  124-10086-10203: 
124-10096-10240;  124-10100-10234; 
124-10100-10247;  124-10100-10248; 
124-10102-10045: 124-10102-10081; 
124-10102-10112;  124-10105-10198; 
124-10108-10094;  124-10108-10133; 
124-10108-10241;  124-10108-10259: 
124-10108-10269;  124-10108-10271; 
124-10108-10284;  124-10108-10285; 
124-10108-10286: 124-10108-10287; 
124-10108-10338;  124-10108-10351; 
124-10110-10150;  124-10110-10159: 
124-10119-10252;  124-10119-10269, 
124-10119-10277;  124-10119-10309; 
124-10119-10315;  124-10119-10405; 
124-10126-10065: 124-10126-10212; 
124-10126-10242;  124-10126-10273; 
124-10126-10362;  124-10128-10008: 
124-10128-10020;  124-10128-10064; 
124-10128-10141;  124-10131-10209; 
124-10131-10211;  124-10138-10021; 
124-10139-10051;  124-10139-10082; 
124-10142-10031;  124-10142-10099; 
124-10142-10155;  124-10142-10412; 
124-10142-10439;  124-10146-10003; 
124-10146-10020: 124-10146-10029; 
124-10154-10031;  124-10154-10032; 
124-10155-10375:  124-10158-10036: 
124-10160-10313: 124-10160-10314; 
124-10167-10338;  124-10187-10339; 
124-10170-10122;  124-10171-10437; 
124-10173-10089;  124-10176-10340: 
124-10177-10397;  124-10228-10278; 
124-10228-10466;  124-10228-10478; 
124-10230-10336: 124-10231-10415: 
124-10236-10299;  124-10239-10068; 
124-10240-10276:  124-10240-10313: 
124-10241-10221;  124-10241-10422; 
124-10242-10125;  124-10242-10284; 
124-10244-10393: 124-10245-10272; 
124-10246-10059: 124-10246-10063: 
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124-10246-10095: 124-10246-10242: 
124-10246-10264;  124-10246-10393: 
124-10246-10495;  124-10247-10127; 
124-10247-10413;  124-10248-10047; 
124-10249-10027;  124-10249-10158; 
124-10249-10338;  124-10251-10089; 
124-10251-10155;  124-10251-10338; 
124-10251-10368;  124-10254-10206; 
124-10254-10257;  124-10256-10078: 
124-10256-10083;  124-10256-10085; 
124-10256-10086;  124-10256-10088: 
124-10256-10101: 124-10256-10104: 
124-10257-10267;  124-10257-10269; 
124-10257-10410;  124-10258-10199; 
124-10258-10414;  124-10259-10095: 
124-10259-10319;  124-10260-10164; 
124-10260-10351;  124-10260-10371; 
124-10260-10372: 124-10260-10384: 
124-10262-10212:  124-10262-10227; 
124-10263-10018:  124-10263-10046; 
124-10264-10093;  124-10265-10070; 
124-10265-10097;  124-10275-10033: 
124-10275-10034;  124-10275-10046. 
After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 
announces  that  the  following  Central 
Intelligence  Agency  records  are  now 
being  opened  in  full:  104-10002-10098: 


104-10005-10313 
104-10005-10343 
104-10006-10033 
104-10006-10093 
104-10006-10098 
104-10006-10101 
104-10006-10105 
104-10006-10109 
104-10006-10111 
104-10006-10115 
104-10006-10117 
104-10006-10119 
104-10006-10123 
104-10006-10128; 
104-10006-10131 
104-10006-10133 
104-10006-10135 
104-10006-10137 
104-10006-10140 
104-10006-10145 
104-10006-10149 
104-10006-10151 
104-10006-10153 
104-10006-10157 
104-10006-10159 
104-10006-10161 
104-10006-10163; 
104-10006-10165 
104-10006-10167; 
104-10006-10173; 


104-10005-10330: 
104-10005-10429 
104-10006-10092 
104-10006-10094 
104-10006-10099 
104-10006-10103: 
104-10006-10108: 
104-10006-10110 
104-10006-10112; 
104-10006-10116; 
104-10006-10118; 
104-10006-10122; 
104-10006-10124; 
104-10006-10130; 
104-10006-10132 
104-10006-10134 
104-10006-10136 
104-10006-10138 
104-10006-10144 
104-10006-10146 
104-10006-10150 
104-10006-10152; 
104-10006-10156; 
104-10006-10158: 
104-10006-10160; 
104-10006-10162; 
104-10006-10164; 
104-10006-10166 
104-10006-10168 
104-10006-10175 


104-10006-10177;  104-10006-10179; 
104-10006-10180;  104-10006-10181 
104-10006-10182;  104-10006-10183 
104-10006-10184;  104-10006-10185 
104-10006-10187;  104-10006-10191 
104-10006-10192;  104-10006-10194; 
104-10006-10195;  104-10006-10196; 
104-10006-10197;  104-10006-10198; 
104-10006-10199;  104-10006-10200; 
104-10005-10202;  104-10006-10203; 
104-10006-10204;  104-10006-10205; 
104-10006-10206;  104-10006-10207; 
104-10006-10210;  104-10006-10212; 
104-10006-10213;  104-10006-10216 
104-10005-10217;  104-10006-10219 
104-10006-10220;  104-10006-10222; 
104-10006-10223;  104-10006-10225; 
104-10006-10228;  104-10006-10230; 
104-10006-10231;  104-10006-10232; 
104-10006-10234: 104-10006-10235; 
104-10006-10238;  104-10006-10239; 
104-10006-10259;  104-10006-10266; 
104-10006-10281:  104-10006-10285 
104-10006-10298;  104-10007-10011 
104-10007-10015:  104-10007-10097 
104-10007-10103: 104-10007-10248; 
104-10007-10274;  104-10008-10044 
104-10010-10036;  104-10010-10446; 
104-10012-10016;  104-10012-10032 
104-10013-10010;  104-10013-10019; 
104-10013-10038;  104-10013-10067 
104-10013-10082: 104-10013-10169; 
104-10013-10210:  104-10013-10339 
104-10013-10357;  104-10013-10398 
104-10013-10413;  104-10015-10084 
104-10015-10234;  104-10016-10048; 
104-10017-10004;  104-10021-10032; 
104-10021-10105 

After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 
announces  that  the  following  House 
Select  Committee  on  Assassination 
records  are  now  being-opened  in  full 
180-10001-10418: 180-10070-10296; 
180-10070-10297: 180-10070-10304 
180-10070-10307;  180-10070-10309; 
180-10070-10315;  180-10070-10323 
180-10070-10329;  180-10070-10347 
180-10070-10353: 180-10070-10354 
180-10070-10358;  180-10070-10438 
180-10071-10218: 180-10071-10221 
180-10071-10227: 180-10072-10053: 
180-10072-H)O77;  180-10072-10103; 
180-10072-10103;  180-10072-10104; 
180-10072-10381;  180-10073-10069; 
180-10073-10139;  180-10073-10139; 
180-10073-10148;  180-10073-10148; 
180-10073-10163;  180-10073-10176 


180-10074-10327 
180-10076-10015 
180-10076-10357 
180-10078-10195 
180-10080-10239; 
180-10080-10242; 
180-10080-10253 
180-10080-10267 
180-10082-10209; 
180-10082-10214 
180-10085-10143 
180-10085-10234 
180-10085-10250; 
180-10085-10326; 
180-10085-10355 
180-10085-10379; 
180-10087-10379; 
180-10089-10331 
180-10089-10333 
180-10089-10335 
180-10089-10448; 
180-10089-10457 
180-10089-10459; 
180-10090-10015 
180-10090-10100; 
180-10090-10102 
180-10091-10031 
180-10091-10255 
180-10094-10241 
180-10094-10244 
180-10094-10245 
180-10094-10252: 
180-10094-10262: 
180-10099-10305; 
180-10099-10328 
180-10099-10345; 
180-10102-10306; 
180-10102-10375; 
180-10102-10380; 
180-10102-10385 
180-10102-10398; 
180-10112-10293 
180-10112-10298 
180-10112-10358; 


180-10075-10064; 
180-10076-10016; 
180-10077-10381 
180-10078-10196; 
180-10080-10240; 
180-10080-10243 
180-10080-10266; 
180-10082-10208; 
180-10082-10210; 
I8O-10O82-10226; 
180-10085-10146; 
180-10085-10235; 
180-10085-10303; 
180-10085-10342; 
180-10085-10361 
180-10087-10142; 
180-10087-10380; 
180-10089-10332; 
180-10089-10334; 
180-10089-10420; 
180-10089-10449; 
180-10089-10458 
180-10089-10480; 
180-10090-10099; 
180-10090-10101 
180-10090-10327 
180-10091-10049; 
180-10093-10038; 
180-10094-10242: 
180-10094-10244; 
180-10094-10246; 
180-10094-10253: 
180-10094-10263 
180-10099-10327 
180-10099-10328; 
180-10102-10098 
180-10102-10374: 
180-10102-10380; 
180-10102-10381 
180-10102-10397; 
180-10105-10001 
180-10112-10297 
180-10112-10350; 
180-10130-10002. 


NoUce  of  Reconsideration 

On  July  9-10, 1996,  the  FBI  provided 
additional  evidence  to  the  Review  Board 
regarding  4  records  (and  7  duplicates) 
that  previously  had  been  the  subject  of 
Review  Board  determinations.  Upon 
receiving  and  evaluating  this  additional 
evidence,  the  Review  Board  voted  to 
sustain  postponements  as  follows;  From 
the  original  Federal  Register  Notice  96- 
13838,61  FR  28158: 


Record  No 

^4ul^berol 

ofigviai  ra- 

laatas 

NunOerof 
origirwl 

postpone- 
ments 

Number  of 
revised  re- 
leases 

hOumberof  re- 
vised 
pospcnements 

Oalaot  re- 
vised re-re- 
view 

124-10018-10471   

124-10248-10248  

124-10173-10126 



3 
3 
3 
3 
38 
3S 

1 
1 
1 
1 
0 
0 

0 
0 
0 
0 
32 
32 

3 
3 
3 
3 
6 
6 

07/2006 
07/2006 
07/2006 

124-10176-10380 

124-10035-10107  

07/2006 
07/2006 

124-10142-10153  ...... 

07/2006 

3M28 
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RaoonlNo. 

NunOyot 

tMMt 

Nui*wc< 
orio'"' 

fiMnli 

NuntMrof 

NunMroif*- 
«<nd 

DMtolra- 

viNdr»n- 

poiponMiMMi 

134-10228-10241   i 

t7i4-i()734-107tM  

as 

38 
38 

10 
2 

0 

0 
0 
0 
0 

32 
32 
32 

8 
2 

07/2006 
07/2006 

12+-10171-10196 ~ 

Ij^KKKRV-iO'S;*                                                          

07/2006 
07/2006 

124-10233-10238 . 

07/2006 

On  July  9-10,  1996,  the  FBI  provided  additional  evidence  to  the  Review  Board  ragaiding  5  reciHds  (and  6  duplicates) 
that  previously  had  been  the  subject  of  Review  Board  determinations.  Upon  receiving  and  evaluating  this  additional 
evidence,  the  Review  Board  voted  to  sustain  postponements  as  follows  bom  the  raiginal  Federal  Re^ater  Notice  96- 
15835,  61  FR  31917: 


No. 


Nurtwrol 

Nuntarol 
original 

poajpy- 
menls 

Nunnbaraf 

NUrtMTOt 

revisad 

poalpone- 

mants 

Daleoli*- 

ofiQinal  re- 

reviaadm- 
leaaas 

vised  ra^re- 
view 

33 

2 

23 

12 

07/2006 

33 

2 

23 

12 

07/2006 

33 

2 

23 

12 

07/2006 

69 

57 

07/2006 

60 

57 

07/2006 

68 

57 

07/2006 

-88 

57 

07/2006 

SB 

57 

07/2006 

8 

4 

2 

07/2006 

14 

19 

15 

07/2006 

60 

1 

S8 

2 

07/2006 

124-10036-10112  . 
124-10249-10276  . 
124-10170-10125  . 
124-1QO36-10369  . 
12*-102SO-10071 
124-10162-10102  . 
124-10176-10379  . 
124-10063-10461  . 
124-10049-10138  . 
124-10270-10330  . 
124-10275-10179  . 


AddMioaal  Keleaaes 

It  is  the  Board's  policy  to  release 
duplicates  of  records  on  the  same  terms 
and  conditions  as  those  records  which 
it  previotisly  voted.  The  following 
determinations  are  noticed  pursuant  to 
that  policy: 

FBI  Document:  Open  in  Full 
124-10058-10280: 6: 0:  n/a 
124-10170-10080:  2;  0;  n/a 


On  May  14  and  15, 1996,  the  Review 
Board  made  formal  determinations  that 
were  published  in  the  Tuesday  June  4, 
1996,  Federal  Register  (FR  Doc.  96- 
13838, 61  FR  28158).  For  that  notice 
make  the  following  correction: 


Record  Na 

SSSSSf 
puonnea 

COfTSCt  OBtS 

104-10009- 
10024. 

15;  4;  05/ 

15;  6;  05/ 

Dated:  July  24, 1998. 
David  G-Marmil, 

£x8CuCive  Direcror. 

IFR  Doc  86-19278  rUed  7-29-96;  S:4&am| 
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DEPARTMEHT  OF  COMMERCE 

Foraign-TrKl*  Zona*  Board 

[Docket  80-Sq 

For«lgn-Trad«  Zona  61,  San  Juan. 
Puerto  Rico  Propoaad  Foreign-Trade 
Sutnona^  Puerto  Rico  Sun  Oil 
Company,  (Oil  RafliMry  Compiax), 
Vabticoa,  Puerto  Rico 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Commercial  and  Farm 
Credit  and  Development  Corporation  of 
Puerto  Rico,  grantee  of  FTZ  61, 
requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of 
Puerto  Rico  Sun  Oil  Company  (wholly- 
owned  subsidiary  of  Sun  Company, 
Inc.),  located  in  Yabucoa,  Puerto  Rico. 
The  application  was  submitted  piumiant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  61a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  July  19, 1996. 

The  refinery  complex  (85,000  BPD, 
340  employees)  is  located  on  a  241-acre 
site  at  Route  901,  Km.  2.7  and  Yabucoa 
Harbor,  Yabucoa,  Puerto  Rico,  some  45 
miles  southeast  of  San  Juan. 

The  refinery  is  used  to  produce  fuel 
products  and  petrochemical  feedstocks. 
Fuel  products  include  gasoline,  jet  fuel, 
kerosene,  distillates,  residual  fuels, 
naphthas,  intormediate  gasoline 


feedstocks,  and  lubricating  base  oils. 
Petrochemical  feedstocks  and  refinery 
by-products  that  are  or  could  be 
produced  at  the  refinery  include 
benzene,  toluene,  xylene,  ethylene, 
propylene,  ciunene,  carbon  black  oil, 
ethane,  propane,  butane,  petroleum 
coke,  paraffin  waxes,  petroleum 
extracts,  asphalt  and  sulfiir.  All  of  the 
crude  oil  (90  percent  of  inputs)  and 
some  feedstocks  and  motor  fuel 
blendstocks  are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  bom  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free)  instead 
of  the  duty  rates  that  would  otherwise 
apply  to  the  foreign-sourced  crude  oil. 
The  duty  rates  on  crude  oil  range  from 
S.25c/barrel  to  10.5e/barrel.  The 
application  indicates  that  the  Savings 
from  zone  procedures  would  help 
improve  the  refinery's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  StaR 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  bom 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
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Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  30. 1996. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  October 
15, 1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  Export 
Assistance  Center,  Room  G-55, 
Federal  Building,  Chardon  Avenue, 
San  Juan,  Puerto  Rico  00918 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230 
Dated:  July  22,1996. 
lolm  I.  Da  PoBia,  Jr., 
£]racut^  Secmtary. 
IFR  Doa  96-19341  Filed  7-29-96:  8:45  ami 


Inlamational  Trade  Administration 

Intent  To  Revoke  Antidumping  Duty 
Ordera  and  Rndings  and  to  Terminate 
Suapended  Inveatigations 

AOCHCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Orders  and  Findings 
and  to  Terminate  Suspended 
Investigations. 

summary:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  August  1996. 
EFFECTIVE  DATE:  July  30, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 

Michael  Panield  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C  20230. 

SIJPn.EMENTARY  SIFORMAIKM: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 


interested  parties.  Accordingly,  as 
required  by  S  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 

France 

Industrial  Nitrocellulose 
A-427-009 
48  FR  36303 
August  10, 1963 

Contact:  ISavid  Dirstine  at  (202)  482- 
4033 

Italy 

Tapered  Roller  Bearings 
A-475-603 
SZ  FR  30417 
August  14, 1987 

Contact:  Valerie  Turoscy  at  (202)  482- 
0145 

fapan 

Acrylic  Sheet 

A-S88-055 

41  FR  36497 

August  30, 1976 

Contact:  Tom  Futtner  at  (202)  482-3814 

Japan 

Brass  Sheet  &  Strip 

A-588-704 

53  FR  30454 

August  12, 1988 

Contact:  Tom  IGlliam  at  (202)  482-2704 

Thailand 

Malleable  Pipe  Fittings 
A-549-601 

52  FR  37351 

August  20, 1987  » 

Contact:  Zev  Primor  at  (202)  482-4114 

The  Netherlands 

Brass  Sheet  &  Strip 
A-421-701 

53  FR  30455 
August  12, 1988 

ConUct:  Tom  KilUam  at  (202)  482-2704 

The  People's  Republic  of  China 

Petroleum  Wax  Candles 

A-5 70-504 

51  FR  30686 

August  28, 1986 

Contact:  Valerie  Turoscy  at  (202)  482- 

0145 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 


party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opporlnnily  to  Obfact 

Domestic  interested  parties,  as 
defined  in  $  3S3.2(k)  (3).  (4),  (S),  and  (6) 
of  the  Department's  regulationa,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  August  1996.  Any  submission  to  the 
Department  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  partv  qualifies  as  a  domestic 
interested  party  under  §  3S3.2(k)  (3),  (4), 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objectjons 
should  be  submitted  to  the  Assistant 
Secretary'  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
S  353.31(g)  and  $353.31(1)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203.  This  notice  is  in 
accordance  with  19  CFR  353.25fd)(4)(i). 

Dated:  July  23. 1996. 
Butwra  R.  Staflbid, 
Deputy  Assistant  Secntaryfor  AD/CVD 
Ei^otcement. 

IFR  Doc  96-19342  Filed  7-29-96: 8:45  am) 
BUJHO  oooc  3sio-oa-» 


[A-427-601,  A-428-a01,  A-475-801,  A-88S- 
804.  A-48S-801.  A  689  801.  A-401-801,  A- 
548-801.  A-412-801] 

AntlMctian  Bearings  (Other  Than 
Tapered  Roller  Bearinga)  and  Parte 
Thereof  From  Franca.  Gannany.  Italy, 
Japan.  Romania.  Singapore,  Sweden, 
Thailand  and  the  United  Kingdom; 
Amendment  to  Initiation  of 
AnUdumpIng  Duty  Administrative 
Review  and  Tannlnation  of 
Admlnistrstivs  Rsvlew 

AQENCV:  Import  Administratioo, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to 
Initiation  of  Antidumping  Duty 
Administrative  Review  and  Termination 
of  Administrative  Review. 
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T:  On  June  20, 1996,  the 
Depaitment  of  Commeica  (the 
Depaitment)  published  in  the  Fedanl 
■agiitar  (Bl  FR  31S06)  a  notice  of 
initiation  of  administrative  reviews  of 
the  antidumping  duty  orders  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  (AFBs) 
bom  Franca,  Germany,  Italy,  Japan, 
Romania,  Singapore,  Sweden,  Tlialland 
and  the  United  Kingdom.  The  reviews 
cover  shipments  of  AFBs  to  the  United 
States  during  the  period  May  1, 1995, 
through  April  30, 1996.  We  are 
amending  the  initiation  of  the 
adminlMrative  reviews  for  Francs,  Italy 
and  Romania.  We  are  also  terminating 
the  administrative  review  for  Thailand. 
FOR  RWnCR  INFORMATION  CONTACT. 
Charles  Higgle,  Kris  Campbell  or 
Richard  Rimlinger,  Import 
Administration,  Intematicmal  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington  D.C.  20230; 
telephcme:  (202)  482-«733. 
ffFECnVE  DATE:  July  30, 1996. 
■UyPlXMCHTART  MFORMATHN: 
Applicable  Sutnf  and  RaguUHom 

Unless  otherwise  indicated,  all 
dtations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  as  amended  are 
references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amenthnents  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  as 
amended  by  the  interim  regulations 
published  in  the  Federal  Kagiater  on 
May  11, 1995  (60  FR  25130). 


Background 

The  Department  received  timely 
requests,  in  accordance  with  19  CFK 
353. 22(a),  for  administrative  reviews  of 
the  antidumping  duty  orders  on  AFBs 
from  France.  Germany,  Italy.  Japan, 
Romania,  Singapore,  Sweden,  Thailand 
and  the  United  Kingdom.  In  accordance 
with  19  CFR  353.22(c),  we  initiated 
administrative  reviews  of  the 
antidumping  duty  orders  covering  AFBs 
from  these  nine  countries.  The  orders 
cover  three  classes  or  kinds  of 
merchandise:  ball  bearings,  cylindrical 
roller  bearings  and  spherical  plain 
bearings.  With  respect  to  Rotnania,  we 
initiateid  an  administrative  review  of 
ball  bearings  from  Tehnoimporlexport, 
the  only  Romanian  company  for  which 
we  received  a  request  for  review.  We 
hereby  amend  the  notice  of  initiation  to 
note  that,  in  addition  to 
Tehnoimpoitexpoft,  all  other  exporters 


of  AFBs  from  Romania  are  conditionally 
covered  by  this  review. 

With  respect  to  Italy,  our  notice 
indicated  tnat  we  are  initiating  reviews 
for  ball  and  cylindrical  roller  bearings 
from  SKF  Industrie  S.p.A.  (Including  all 
relevant  afBliates).  However,  the 
antidumping  duty  order  pertaining  to 
SKF's  cylindrical  roller  bearings  was 
revoked  in  part  by  the  Department  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Italy  (60  FR  10959, 
February  28, 1995).  Therefore,  we  are 
amending  the  notice  of  initiation  to 
exclude  any  reviews  of  Italian 
cylindrical  roller  bearings  from  SKF. 

With  respect  to  France,  our  notice 
indicated  that  we  are  initiating  reviews 
only  on  ball  and  cylindrical  roller 
bearings  from  SKF  France  (including  all 
relevant  affiliates).  Because  we  received 
a  request  to  review  the  order  on  French 
spherical  plain  bearings  exported  by 
SKF,  we  hereby  amend  the  notice  of 
initiation  to  include  spherical  plain 
bearings  Erom  SKF  France  as  well. 

Finally,  on  June  28, 1996,  we 
published  a  notice  revoking  the 
antidumping  duty  order  on  ball  bearings 
from  Thailand  (61  FR  33711).  Therefore, 
we  are  terminating  the  administrative 
review  we  initiated  on  ball  bearings 
bom  Thailand  for  NMB  Thai/Pehnec 
Thai  LTD  for  the  period  May  1, 1995 
through  April  30, 1996. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Act  (19  U.S.C  1675(a))  and  19  CFR 
353.22(c). 

Dated:  July  23. 1996. 
Bariwr*  Sl^iMd, 

Deputy  Atsittanl  Secretary  for  AD/CVD 
Enforcement 
(PR  Doc  96-19345  Filed  7-29-46:  S:4S  ami 


[A-3S1-a08] 

SiHcon  MMai  From  Brazil;  Anfldumping 
Duty  AdmbiMraliva  RaviMr;  Tkn* 
Limit 

AQBICV:  Import  Administration, 
International  Trade  Administration 
Department  of  Conmietce. 
ACTION:  Notice  of  extension  of  time 
limit 

•UMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  results  of  the 
fourth  administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil.  The  review  covers 
Gve  manufocturers/exporters  of  the 
subject  merchandise  to  the  United 


States,  and  the  period  July  1, 19S4, 
through  June  30, 1995. 
EFFCCTWC  DATE:  July  30, 1996. 
FOR  FURTICR  MFORMATIOM  OONTACT:  Fred 
Baker  of  John  Kugelman,  OfBca  of  AD/ 
CVD  Enfbrcament,  Imp<nt 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave..  N.W.,  Washington.  D.C  20230; 
telephone  (202)  482-5253. 
aUHUMBfTARY  MFORMATION:  Because  U 
is  not  practicable  to  complete  this 
review  within  the  normal  time  frame, 
the  Department  is  extending  the  time 
limit  for  completion  of  the  preliminary 
results  until  August  27, 1996,  in 
accordance  with  section  7Sl(a)(3)(A)  of 
the  Trade  and  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act  of  1994. . 

This  extension  is  in  accordance  with 
section  7Sl(a)(3MA)  of  the  Tariff  Act  of 
1930.  as  amended  (19  U.S.C 
1675(a)(3)(A)). 

Dated:  July  23. 1996. 
Jassph  A.  Spelrial, 

Deputy  Atsittanl  Secretary  Enforcement 
Group  W. 

(FR  Doc  96-19344  Filed  7-29-96:  •:4S  ami 
aaiMO  cooi  ssw-oa-u 

[A-ff70-aM| 

Spaitdars  From  Ih*  PM|9i*'s  RapuMIc 
of  China;  Rnal  RaauHa  of  Antidumping 
Duty  Admlnlatrativ*  ItavlaiM 

AOENCV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 


:  On  April  8. 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidimiping  duty  order  on  on 
sparklets  from  the  People's  Republic  of 
Qiina  (PRC).  This  review  covered  one 
manuf^urer,  Guangxi  Native  Produce 
Import  and  Export  Corporation,  Beihai 
Fireworks  and  Firecrackers  Branch 
(Guangxil,  of  the  subject  merchandise, 
and  the  review  period  June  1, 1994, 
through  May  31, 1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  no 
comments.  The  final  results  are 
unchanged  from  those  presented  in  the 
preliminary  results. 
EFFECTTVp  DATE:  July  30, 1996. 
FOR  FURTMER  INFORMATION  CONTACT: 
Matthew  Blaakovich  or  Zev  Primor, 
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Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Comment,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  DC  20230:  telephone:  (202) 
482-5831/4114. 

SUPPiaeiTARV  MFORMATKM: 

Applicable  Statute  and  Ragulatioaa 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1^1995. 
the  eftective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department — s  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
•FR  25130). 

Background 

The  Department  initiated  the  June  1, 
1994  through  May  31. 1995 
administrative  review  for  Guangxi  on 
August  16, 1995  (60  FR  42501).  at  the 
request  of  the  petitioners,  the  Elkton 
and  Diamond  Sparkler  Companies.  On 
April  8. 1996.  the  Department  issued  the 
preliminary  results  for  this 
administrative  review  (61  FR  15464). 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  sparklera  bom 
the  PRC.  Sparklers  are  fireworks,  each 
comprising  a  cut-to-length  wire,  one  end 
of  u^ich  is  coated  with  a  chemical  mix 
that  emits  bright  sparks  while  bunung. 
Sparklers  are  currently  classifiable 
under  subheading  3604. 10.00  of  the 
Harmonized  Tariff  Schedules  (HTS). 
The  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive 
as  to  the  scope  of  this  proceeding. 

The  review  covers  Cfuangxi  and  the 
period  June  1. 1994.  throu(^  May  31, 
1995. 

Final  Results  of  Review 

The  Department  gave  interested 
parties  an  opportunity  to  coitunent  on 
its  preliminary  results.  The  Department 
did  not  receive  any  comments. 
Accordingly,  for  reasons  discussed  in 
the  preUminary  results,  the  Department 
has,  pursuant  to  section  776(a)  of  the 
Act,  used  facts  available  and,  pursuant 
to  section  77e(b)  of  the  Act,  used 
adverse  inferences.  As  discussed  in  the 
preliminary  results  of  this  review,  the 
Department  used  as  adverse  facts 
available  the  93.54  percent  margin 
calculated  in  the  remand  of  the  less- 
than-fair-valua  (LTFV)  final 
determination  (see  Sparklers  from  the 


People's  Republic  of  China:  Adverse 
Decision  and  Amendment  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order  in  Accordance  with  Decision 
Upon  Remand,  58  FR  40624  (July  29, 
1993)). 

The  Department  will  determine,  and 
the  U.S.  Customs  Service  will  assess, 
antidumping  duties  on  all  appropriate 
entries.  Furthermore,  the  following 
deposit  requirements  will  be  effective 
for  all  shipments  of  the  subject 
merchandise  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(2)(C)  of  the  Act:  (1)  the 
cash  deposit  rate  for  Guangxi  will  be  the 
PRC  country-wide  rate  of  93.54  percent; 
(2)  for  previously  reviewed  or 
investigated  companies  that  received 
separate  rales  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  applicable  period;  (3)  the 
cash  deposit  rate  for  any  non-PRC 
exporter  will  be  the  rate  applicable  to 
the  PRC  supplier  of  that  exporter;  and 
(4)  the  cash  deposit  rate  for  all  other 
PRC  manufacturere  or  exporters  will  be 
93.54  percent,  the  PRC  country-wide 
rale  established  in  the  LTFV 
investigation. 

These  deposit  requirements  will 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
prestmiption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  converaion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.22. 


Dated:  July  22,  1996. 
laiMrt  S.  LaKiiBa, 
Acting  Assistant  Secretary  for  bnport 
Administration. 

iFR  Doc.  96-19346  FUad  7-29^96;  S:4S  ami 
aaxan  cooa  sii»«e« 


(A-416-602] 

Taparad  Hollar  Baailnga  and  Parts 
ThsfBof ,  FIniaiiad  or  Unflntattad,  From 
Romania;  Extension  of  Time  Limits  of 
Antidumping  Duty  Administrative 
Review 

AOENCV:  Import  Administrstiaa. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time  • 
Limit  of  Antidumping  Duty 
Administrative  Review. 

summary:  The  Depaitment  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  final  results  in  the 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  (TRBs)  from  Romania, 
covering  the  period  June  1, 1994. 
through  May  31, 1995.  since  it  is  not 
practicable  to  complete  the  review 
within  the  time  limits  mandated  by  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
EFFECTIVE  DATE:  July  30,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Price  or  Maureen  Flannery, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington,  D.C.  20230:  telephone: 
(202)  482-4733. 

SUPFiaKNTART  INFORMATION: 

Background 

The  Department  has  received  requests 
to  conduct  an  administrative  review  of 
the  antidumping  duty  order  on  TRBs 
from  Romania,  covering  the  period  June 
1, 1994,  through  May  31.  1995.  On  April 
8, 1996,  the  E)epartment  issued 
preliminary  results  of  this  review. 

It  is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  section  751(a)(3)(A)  of  the  Act  (see 
Memorandum  for  Robert  S.  LaRussa 
from  Joseph  A.  Spetrini,  Extension  of 
Time  Limits  for  1994-95  Antidumping 
Duty  Administrative  Review  of  Taperad 
Roller  Bearings  from  Romania.  July  22, 
1996).  Therefore,  in  accordance  with 
that  section,  the  Department  is 
extending  the  time  limit  for  the  final 
results  to  September  25,  1996.  This 
extensitm  is  in  accordance  wdth  aection 
7Sl(aM3l(AloftheAct. 
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Dated:  luly  23. 1996. 
)a«ph  A.  SpatriBi, 

Deputy  Assistant  Secretary  Eitforcemeat 
Group  to. 

[FR  Doc  96-19343  Pilad  7-29-98:  8:4S  ami 
■UNO  COM  WMM-r 

C-401-401 

Certain  Cartwn  SImI  Products  From 
Swodon;  ExIwMiQn  of  Tim*  Limit  for 
CountarvaUing  Duty  Adminlstrati«a 


«r 

To  Amand 


AGDiCV:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  countervailing  duty  administrative 

review. 

aUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  preliminary  results  of  the  1994 
administrative  review  of  the 
countervailing  duty  order  on  certain 
carbon  steel  products  bnm  Sweden. 
This  extension  is  made  pursuant  to 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930.  as  amended  by  the  Uruguay 
Round  Agreements  Act  (hereinafter, 
"the  Act"). 

EFFCCnvC  DATS:  July  30, 1996. 
FOn  FURTMER  INFOMMTION  CONTACT: 
Cayle  Longest  or  Loienza  OUvas,  OfBce 
of  CVD/AD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.  Washington,  D.C.,  20230: 
telephone:  (202)  482-2786. 
POSTPONEMENT:  Under  the  Act,  the 
Department  may  extend  the  deadline  for 
completion  of  an  administrative  review 
if  il  determines  that  it  is  not  practicable 
to  complete  the  review  within  the 
statutory  time  limit  of  365  days  for  the 
reasons  set  forth  in  the  memorandum  of 
July  25, 1996,  (on  file  in  the  public  file 
of  the  Central  Records  Unit,  Room  B- 
099  of  the  Department  of  Commerce). 
The  Department  finds  tliat  it  is  not 
practicable  to  complete  the  1994 
administrative  review  of  certain  carbon 
steel  products  from  Sweden  within  this 
time  limit. 

In  accordance  with  section 
751(a)(3KA)  of  the  Act,  the  Department 
will  extend  the  time  for  completion  of 
the  preliminary  results  of  this  raview 
from  a  245-day  period  to  i>o  later  than 
a  365-day  p«iod. 

Dalad:  |uly  2S,  1996. 
^•■fP.Maias, 
Primifal  OapMjy  Aaatrt—r  ffau—ii/Jbr 


m  Ok.  W-lMja  riM  7-2t-4t:  •^H  a^ 


Export  Trade 

NoUcaof 

Caniflcata 


SUMMARY;  The  Office  of  Export  Trading 
Company  ABiairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMBTTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-Zl)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compUance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  32S.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Export  Trade  Certificate  of  Iteview 
No.  88-00017  was  issued  to 
Construction  Industry  Manufiicturera 
Association  (CIMA)  on  June  6, 1989  (54 
FR  24932,  June  12, 1989),  and 
previously  amended  on  April  9. 19S0 
(55  FR  14100,  April  16, 1990),  January 
3, 1991  (56  FR  843,  January  9, 1991), 
December  11, 1991  (56  FR  65467, 
December  17, 1991),  October  21  1992 
(57  FR  48788,  October  28. 1992),  and 
November  21, 1994  (59  FR  61877, 
December  2, 1994). 

Kequest  fiir  PoUic  CommeBla 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affiin,  Intaniatioiia]  Trade 
A<>mlni«tTation.  Department  of 
CamnMca.  Room  1800H,  Wadiliwtan, 
0.C  20230.  hfacmatiaa  sufaoUttad  by 
any  panoa  ia  aJ^■■^*  from  dtachiaure 
VMiar  tlia  Ftaadam  of  hfonnatien  Act 
(S  VJi.C.  SS2).  Ommmt*  «hoa 
to  thia  apiiilcatioB  aa  "Expat  Tvada 


Certificate  of  Review,  application 
number  88-7  AOl  7." 

Sammary  of  the  AitpUcation 

Applicant:  Construction  Industry 
Manufacturers  Association  (CIMA),  111 
East  Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53202.  Contact:  Mr.  J.  Wm. 
Peterwn,  (202)  479-2666. 

Application  No.:  88-7 A017. 

Date  Deemed  Submitted:  July  17, 
1996..^ 

Proposed  Amendment:  CIMA  seeks  to 
amend  its  Certificate  to: 

1.  Add  as  "Member"  the  following 
company:  AUmand  Bros.  Inc.  of 
Holdrege,  Nebraska. 

2.  Delete  as  "Members"  the  follovring 
companies:  General  Engines  Co.,  Inc.  of 
Thorofare,  New  Jersey;  and  Getman 
Corp.  of  Bangor,  Michigan. 

Additional  Qiangea  to  Certificate 
Memberahip 

The  following  Members  have  merged: 
IngersoU-Rand  of  WoodcliCf  Lake,  New 
Jersey  purchased  Blaw-iCnox 
Construction  Equipment  Corporation  of 
Mattoon.  Illinois  ("Blaw-iCnox");  and 
TEREX  Corporation  purchased  PPM 
Cranes.  Inc.  of  Conway.  South  Carolina 
("PPM").  Blaw-IOiox  and  PPM  now 
operate  as  subsidiaries  and  as  such  will 
not  be  listed  as  Membera. 

Dated:  )uly  24. 1996. 
W.  Dawn  Busby, 

Di'rBctof,  Office  of  Export  Trading  Company 
Affairs. 
IFR  Doc  96-19297  Filed  7-29-96:  S:4S  am) 


Ejipoft  Trade  CartHlcala  Of  Raviaw; 
Notica  of  Application  To  Amand 
Cartfflcala 


r:  The  Office  of  Export  Trading 
Company  Afhirs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
stmunarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOB  FURTltER  WrORMATWN  CONTACTS  W. 
Dawn  Busby.  Director,  Office  of  Export 
Trading  Company  Affair!,  International 
Trade  Administration,  (202)  482-5131. 
Tlda  ia  not  a  toll-free  number, 
sum— Niawi  aipeRMATWN:  Title  m  of 

the  Bqwrt  Trading  Company  Act  of 
1M2  (IS  U.S.C.  4001-21)  authorina  the 
Secntaiy  of  Commerea  to  iaaue  Ejcpoft 
TIada  CertlBeatea  ofRaviaw.  A 
Certificate  of  Review  proteda  the  holder 
SBd  tna  roeniiera  IdeuuneQ  ia  tne 
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Certificate  from  state  and  foderal 
govanmient  antitrust  acUcma  and  frtan 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
oomptiance  with  its  terma  and 
conditions.  Section  302(bKl)  of  the  Act 
and  IS  CFR  3ZS.6(a)  lequire  the 
Secretary  to  publish  a  notice  in  the 
Federal  Ragiiiar  identifying  the 
applicant  and  summari^ng  its  proposed 
export  conduct. 

Request  for  Public  rommenla 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  iaaued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20Z30.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(S  U.S.C.  552).  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  appUcation 
number  87-11A0O4." 

Export  Trade  Certificate  of  Review 
No.  87-00004  was  issued  to  AMT— The 
Association  For  Manufacturing 
Technology  ("AMT")  on  May  19, 1987 
(52  FR  19371,  May  22. 1987)  and 
subsequently  amended  on  December  11, 
1987  (52  FR  48454,  December  22. 1987), 
January  3, 1989  (S4  FR  837,  January  10, 
1989),  April  20, 1989  (54  FR  19427,  May 
S,  1989).  May  31, 1989  (54  FR  24931, 
June  12,  1989).  May  29, 1990  (55  FR 
23576,  June  11, 1990),  June  7, 1991  (56 
FR  28140,  June  19, 1991),  November  27. 
1991  (56  FR  63932,  December  6, 1991), 
July  20, 1992  (57  FR  33319,  July  28, 
1992),  May  10, 1994  (59  FR  25614,  May 
17, 1994),  and  December  1, 1995  (61  FR 
131S2,  March  26, 1996). 

Summary  of  the  Application 

Applicant:  AMT — The  Association 
For  Manufecturing  Teclmology 
("AMT'),  7901  Weslpark  Drive, 
McLean,  Virginia  22102-4269. 

Contact:  Andrew  ).  Shapiro,  legal 
counsel,  Telephone:  (202)  662-5547. 

Application  No.:  87-11A004. 

Date  Deemed  Submitted:  July  16, 
1S96. 

Piupuewl  Amendment 

AMT  seeks  to  amend  its  Certificate  to: 

1.  Add  as  "Members"  the  following 
companies:  ATS  Ohio,  Westerville, 
Ohio:  and  Banner  Welder,  Germantown, 
Wisconsin. 

2.  Delete  as  "Members"  the  following 
companiea:  Bath  Iron  Works;  Berger 


Labr  Motion  Technology,  Inc.;  George 
Fischer,  Ltd.;  Huron  Madiine  Products; 
K.T.  Design  &  Prototype;  Light  Machine 
Corp.:  and  Surf/Tran  Burlytic  Systems 
Division. 

3.  Change  the  listing  of  the  company 
name  for  die  current  "Members"  cited 
in  this  paragraph  to  the  new  fisting  died 
in  parenthesis  as  follows:  The 
andnnati  Gilbert  Machine  Tool  Co. 
(The  Cinrinnati  Gilbert  Machine  Tool 
Co.  L.L.C.);  CM  Positech  (CM  Positecfa, 
Division  of  Columbus  McKinnon);  D.A. 
Griffin  (Griffin  Automation);  Litton 
(Western  Atlas):  Hobart  Brothers 
Company  (Hobert  Laser  Products): 
Republic  Lagun  Machine  Tool  Co. 
(RepubUc  Li«un  CNC  Corp.);  Wadell 
Machine  &  Tool  Co.  (Wadell,  Division  of 
Rendas  Tool  k  Die,  Inc);  and  Wallace 
Coast  Machinery  Corp.  (Wallace  Coast 
Macliinery  Co.,  Division  of  Jesse 
Engineering  Co.). 

Dated:  )uly  24, 19S6. 

W.  Dnra  Buaby, 

Director.  Office  t^ Export  Trading  Company 

Affairs. 

IFR  Doc  96-19298  Filed  7-29-96: 8:4S  ami 

aaian  oooa  jsia-oa-u 


(A-S01-S04] 

Porcaiain-on-Slaal  Cooking  Wara  From 
Madco;  Nodca  of  Panel  Oaciaion 

AOENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  panel  decision. 

SUMMARY:  On  July  19, 1996.  a  Binational 
Panel,  convened  pursuant  to  the  North 
American  Free  Trade  Agreement 
(NAFTA),  affirmed  the  Department  of 
Commerce's  (Department) 
determination  on  remand  changing  the 
value  added  tax  (VAT)  calculation  to  a 
tax-neutral  methodology  approved  by 
the  Court  of  Appeals  for  the  Federal 
Circuit  (CAFC)  and  correcting  a  clerical 
error  in  the  review  period  covering 
December  1, 1990  through  November 
30, 1991  of  the  above  order.  This  notice 
is  published  because  this  final  panel 
determination  is  not  in  harmony  with 
the  Department's  original  determination 
in  this  review. 

9FECTIVE  DATE:  July  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Richard  Herring, 
Office  of  CVD/AD  Enforcement, 
International  Trade  Administration, 
U.S.  Department  of  Conmierce,  14th  ft 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone:  (202)  482-2786. 


MMViaaNTAIiy  iTCRMATMH: 
Backgraaad 

On  January  9, 1995,  the  Depeitmant 
puUidied  in  the  Federal  taglslai  (BO 
FR  2378)  the  final  results  of  its  fifth 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  cooking  ware  from  Mexico. 
Cinsa,  S.A.,  respondent  in  these 
proceedings,  subsequently  requested 
that  a  NAFTA  Binational  Panel  (Panel) 
review  these  final  results.  Thereafter, 
the  Panel  remanded  the  Department's 
final  results  with  respect  to  two  issues 
only.  Spedfically,  the  Panel  directed  the 
Department  to  (1)  "apply  Commerce's 
tax  neutral  VAT  adjustment 
methodology  which  was  approved  by 
the  CAFC  in  Federal  Mogur  and  to  (2) 
"either  correct  respondent's  clerical 
error,  or  allow  respondent  to  present 
data  sufficient  to  allow  Commertx  to 
correct  the  clerical  error  in  accordance 
with  the  CAFC's  determination  in  NTN 
Bearings."  The  Department  made  the 
tax-neutral  VAT  adjustment  and 
recalculated  the  cost  of  Item  No.  101S8, 
the  item  affected  by  the  clerical  error. 
The  Department  filed  its 
redetermination  on  June  14, 1996;  the 
Panel  affirmed  the  redetermination  on 
July  19.  1996.  This  notice  is  published 
pursuant  to  19  U.S.C.  1516a|g)(5)(B), 
which  stipulates  that  a  notica  of  a  final 
decision  of  a  binational  panel  not  in 
harmony  %vith  the  Department's  original 
determination  shall  be  published  within 
10  days  of  the  date  of  the  issuance  of  the 
Panel  decision. 

Suspension  of  Liquidation 

On  February  8. 1995.  respondent 
Cinsa,  SA.  requested  that  the 
Department  of  Commerce  continue 
suspension  of  liquidation  of  those 
entries  of  merchandise  covered  by  the 
determination  in  the  fifth  administrative 
review  pending  the  final  disposition  of 
the  review.  Therefore,  pursuant  to  19 
U.S.C  lS16a(g)(5)(C),  the  Department 
will  continue  to  suspend  Uquidation  of 
these  entries  until  such  time  as  a  notice 
of  completion  of  the  Panel  review  has 
been  filed. 

Dated:  luly  2S.  1996. 
Rebort  S.  LaRinsa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
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PwiottNeL  1003^12) 

AttPICT.  National  Marine  Fisbarias 

Servica  (NMFS).  National  Ocaanic  and 

Atmospheric  Administntion  (NOAA), 

Cnmmaroa. 

ACnON:  bnianca  ofpaonit 


:  Nodca  is  harriiy  given  that  Dr. 
Kimberlee  Becbnen,  Institute  of  Arctic 
Biology,  University  of  Alaska  FairiMnks, 
P.O.  Box  757000,  Fairbanks.  AK  99775- 
7000.  has  been  issued  a  permit  to  take 
Northern  fur  seals  [Callorhinus  uninus) 
for  purposes  of  sdentific  research. 
AOOKMCt:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  foUoviring  office(s): 

Paraiits  Division.  Office  of  Protected 
Resources.  NMFS.  131S  East-West 
Highway.  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289):  and 

Alaska  R^ion.  NMFS,  P.O.  Box 
21668.  Juneau.  AK  99802-1668. 
tumjEMBirun  mfOMUTWH:  On  May 
14,  t096,  notice  was  published  in  the 
Federal  Regiaier  (61  FR  24289)  that  a 
request  for  a  scientific  research  permit 
to  take  Northern  fur  seals  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
OS  amended  (16  U.S.C.  1361  et  sea.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Date:  luly  24. 1996. 
Ana  O.  Tobnafa, 

Chief.  Permits  and  Documentation  Division, 
Office  Protected  Resources,  National  Marirye 
Fisheries  Service. 

IFR  Doc.  96-19335  Filed  7-29-96;  8:45  am) 
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COMMODITY  FUTURES  TRAOMG 
COMMBraWfl 

Public  Information  CdlacUon 
Raquirament 

AQENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  submission  of 

information  collection  #3038-0033 — 

Notification  of  pending  legal 

proceedings. 


V:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0033. 


Notificaliao  of  Pending  Legal 
Pmoaadings  to  the  Ok^  for  review  and 
claaiauoe.  The  information  collected 
pumiant  to  this  rule  is  designed  to 
assist  the  Commission  in  monitoring 
legal  pmoaadings  involving  the 
responalbilities  Imposed  on  contract 
maikeU  and  their  officials  and  futures 
commisaloo  merchants  and  their 
prindpala  by  the  Commodity  Exchange 
Act,  the  Commission's  enabling 
lagialatian,  or  otherwise. 
AOWmw,  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Jeff  Hill.  Office  of 
Management  arid  Budget,  Rooca  3228. 
NEOB,  Washington,  DC  20502.  (202) 
395-7340.  Copies  of  the  submission  are 
available  from  Joe  F.  Mink.  Agency 
Gearance  Officer,  (202)  418-5170. 

TitJe:  Regulation  Governing 
Notification  of  Legal  Proceedings. 

Control  Number:  3038-0033. 

Action:  Extension. 

Respondents:  Contract  Markets  and 
their  officials  and  Futures  Commission 
Merchants  and  their  principals. 

Estimated  Annual  Burden:  10  total 
hours. 

Estimated  Number  of  Respondents: 
100  (1  per  yeer  by  100  respondents). 

Issued  in  Washington,  DC  on  July  24, 1996. 
]taaa  A.  Wsbb, 

Secretoiy  to  the  Conuntssion. 
IFR  Doc  9S-19312  FUed  7-29-96:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

D»t>iliiiwil  of  ttia  Army 

NoHca  of  Oolagation  o(  Spwslal  biWai 
DanW  AiHtMrtty  (IDA)  and  Records 
RalaMa  Authority  for  Fraadom  of 
Infonnatlon  Act  (FOIA)  Raquasts 
Pertaining  to  Ouatatnala 

AOBKV:  U.S.  Army  Inspector  General. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  Army  Regulation 
25-55,  The  Freedom  of  Information  Act 
Program,  paragraph  5-200,  and 
memorandum.  Headquarters 
Department  of  the  Army,  SAIS-IDP,  25 
June  1996,  announcement  is  made  of 
Delegation  of  Authority.  The  Deputy 
Inspector  General  (DTIG)  is  designated 
as  the  Special  Initial  Denial  Authority 
for  Freedom  of  Information  Act 
Requests  pertaining  to  Guatemala  and 
thai  are  dated  between  1  January  1995 
and  3  May  1996.  In  addition,  DTIG  is 
designated  as  the  single  Army  release 
authority  for  records  concerning 
Guatemala  requested  under  the  Freedom 
of  Information  Act,  if  such  requests  are 


dalad  batwaan  1  January  1995  and  3 
May  1996. 

FOM  nWfTMn  MmMMTKM  OOffTACT* 
Major  Sandra  B.  Slocfcel.-LagBl  Office, 
Attention:  SAIG-ZXL,  The  Inspector 
General,  1 700  Army  Pentagon, 
Washiiigton,  DC  2031»-1700  or 
telephone  (703)  697-0734. 
WmJMBirARr  WWIWATIOII.  None. 
KkkaHE.BTsm. 
Colonel.  K,  Executive. 
(FR  Doc  96-19292  Filed  7-29-46;  1:45  am) 


Coip*  of  EngkiMis 

Daperttnant  of  the  Anny 
InlHit  To  Prapw  9  Draft 


, j  lor  a  PropoaadStenn  Damage 

WeducBon  and  Beech  Eroafcw  Control 
Protect  at  Bethany  Beach  and  South 
Bethany,  Oueeaa  County,  OE 

AOEMCV:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Notice  of  intent. 

MIMMARV:  The  action  being  taken  is  an 
evaluation  of  the  alternatives  for  storm 
damage  reduction  and  the  control  of 
further  erosion  at  Bethany  Beach  and 
South  Bethany  Beach.  Delaware.  The 
purpose  of  any  consequent  work  would 
be  to  provide  shore  property  prxjtection 
and  to  stablize  the  shoreline  at  a 
predetermined  width. 
FOR  FURTHER  MFORiMTION  CONTACT: 
Questions  regarding  the  DEIS  should  be 
addressed  to  Mr.  Steve  Allen.  (215)  656- 
6559.  U.S.  Army  Corps  of  Engineers, 
CENAP-PL-E,  Wanamaker  Building, 
100  Penn  Square  East.  Philadelphia,  PA 
19107-3390. 

SUPPLaiENTARY  INFORMATION: 
l.Prapoaed  Action 

a.  The  proposed  document  evaluates 
a  study  area  approximately  2.5  miles  in 
length  and  includes  the  land  between 
Sussex  Shores  and  York  Beach.  This 
area  is  subiect  to  daily  and  storm  wave 
action  which  creates  severe  beach 
erosion  problems.  A  potential  offshore 
sand  borrow  source  situated 
approximately  0.5-2.0  miles  northeast 
of  Bethany  Beach  will  be  investigated  in 
this  study. 

b.  The  authority  for  the  proposed 
project  is  the  resolution  adopted  by  the 
U.S.  Senate  Committee  on  Environment 
and  Public  Works  dated  23  June  1988. 

2.  Ahemativaa 

In  addition  to  the  no  action 
alternative,  the  alternatives  considered 
for  storm  damage  reduction  and  ertision 
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control  will  fall  into  structural  and  non- 
sturctural  categories.  The  structural 
measures  to  correct  the  beach  erosion 
include  bulkheads,  seawalls, 
revetments,  offshore  breakwaters, 
groins,  beach  restoration/nourishment, 
and  beach  sills/  Non-sturctural 
'  measures  are  flood  insurance, 
development  regulations,  and  land 
acquisition. 

3,  Scoping. 

a.  Numerous  studies  and  reports 
addressing  beach  erosion  along  the 
Delaware  Coast  were  conducted  by  the 
Corps  of  Engineers.  The  most  recent 
study  is  a  Reconnaissance  Report: 
Delaware  Coast  From  Cape  Henlopen  to 
Fenwisk  Island  (September  1991), 
which  bad  identified  a  number  of 
problem  areas  where  erosion  was 
negatively  impacting  the  adjacent 
shorelines.  This  study  identified  the 
Bethany  Beach/South  Bethany  area  as 
one  of  the  primary  areas  to  be 
recommended  for  further  study  in  the 
feasibility  phase. 

b.  The  scoping  process  is  on-going 
and  has  involved  preliminary 
coordination  with  Federal,  State,  and 
local  agencies.  Participation  of  the 
general  public  and  other  interested 
parties  and  organizations  vrill  be  invited 
by  means  of  a  public  notice.  Based  on 
the  input  of  these  agencies  and  the 
interested  public,  a  decision  to  have  a 
formal  scoping  meeting  will  be  made. 

c.  The  significant  issues  and  concerns 
that  have  been  identified  include  the 
impacts  of  the  project  on  aquatic  biota, 
water  quality,  intertidal  habitat,  shallow 
water  habitat,  cultural  resources,  and 
socio-economics. 

4.  Availability 

It  is  estimated  the  DEIS  will  be  made 
available  to  the  public  in  August  1997. 
Robert  L.  Callagari, 
Chief.  Planning  Division. 
IFR  Doc  96-19293  Filed  7-29-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnatlon 
Collection  Requests 

ACiENCY:  Department  of  Education. 

ACTION:  Proposed  collection;  comment 
request 

SUMMARY:  The  Director,  hiformation 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  30, 1996. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-46S1. 

FOR  FURTHER  WFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
■  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPl^MENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Siete  or 
Federal  law.  or  substantially  interfere 
witJi  any  agency's  abiUty  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
ftequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  bom  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer,  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 


through  the  use  of  information 

technology. 

GlacteParka^, 

Director.  Information  Resources  Group. 

Office  of  Edncatioaal  Research  and 
iBpftnamant 

Ty^ie  of  Review:  Revision. 

Title:  Measuring  Classroom 
Instructional  Pro<xsses  in  Secondary 
Mathematics. 

Frequency:  One  time  qnly. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  400. 
Burden  Hours:  810. 

Abstract:  This  study  will  develop  and 
recommend  methods  for  collecting  data 
describing  classroom  instructional 
processes  in  8-1 2th  grade  mathematics 
classrtwms:  (2)  explore  the  combined 
use  of  questionnaires  and  related 
teacher  log  forms  to  portray  classroom 
instructional  processes;  and  (3) 
determine  the  feasibility  of 
incorporating  such  methods  into  NCES 
surveys  or  other  data  collection  efforts. 
The  study  will  collect  survey  data  bom 
400  randomly  sampled  secondary 
mathematics  teachers;  a  subset  of  60 
members  of  this  group  will  keep  logs  on 
instruction  during  one  semester. 
Statistical  analyses  will  be  conducted 
on  the  results  to  determine  which 
survey  and  log  items  provide  the  most 
efficient  and  comprehensive  data  set  for 
the  purpose  of  portraying  instruction  in 
a  wide  range  of  settings. 

IFR  Doc  95-19279  Filed  7-29-96:  8:45  ami 
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Office  of  Management 

A(3ENCY:  Office  of  Management, 
Department  of  Education. 
ACTKM:  NoUce  of  membership  of  the 
Performance  Review  Board  (PRB). 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Department  of 
Education's  PRB. 

FOR  FURTHER  INFORMATION  CONTACT: 
Althee  Watson,  Director,  Executive 
Resources  Team,  Human  Resources 
Group,  Office  of  Management, 
Department  of  Education.  Room  1135, 
FOB— lOB.  600  Independence  Avenue, 
SW,  Washington,  DC  20202,  Telephone: 
(202)  401-0546.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  MFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5,  U.S.C 
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raquiim  aacfa  igBDcy  to  sMabliih  on«  or 
mora  Senior  ExKuUve  Sorvice  (SES) 
PRB*.  The  Board  iliell  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  perfornunca  along  with  any 
conunents  l]^  senior  executives  and  any 
higher  level  executive  and  make 
recommendations  to  the  appointing 
authority  relative  to  (he  performance  of 
the  senior  executive,  including  making 
recommendations  on  performance 
awards. 

Mendienhqi 

The  following  executives  of  the 
Department  of  Education  have  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  Department  of 
Education:  Gary  Rasmussen,  Chair, 
Hovrard  Moses,  Co-Chair,  Dennis  Berry, 
Carol  Dchowslu,  Alicia  Coro.  Susan 
Craig,  Charles  Hansen,  Thomas  Hehir, 
John  Higgins,  Gloria  Jarmon,  Mary  Jeen 
LeTendie,  Philip  Link,  Larry  Oxendine, 
Linda  Paulsen.  Andrew  Pepin, 
Raymond  Pierce,  Delia  Pompa,  Douglas 
Pond.  Thomas  Skelly,  Jamienne 
Studley,  Thomas  Wolanln.  The 
following  executives  have  been  selected 
to  serve  as  alternate  members  of  the 
Performance  Review  Board:  Francis 
Corrigan,  Claudio  Prieto,  Leslie 
Thornton,  Steven  Winnick. 

Dated'  July  23, 1996. 

Dinctor  for  Management 

IFR  Doc.  96-19272  Filed  7-29-96;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Fadaral  Enaryy  Ragutatory 
Commiaalon 

[DodBat  Na  RP9ft-11O-O00] 

Cflfnagla  IniM'itaii  PIpallna  Cowtpaflyi 
NoUm  ol  Intonnal  SaMwnant 


July  24,  1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  July  31, 1996,  at 
10:00  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C.,  for 
the  purposes  of  exploring  the  possible 
settlement  of  the  referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c)  or  any  participant,  as  defined 
by  18  CFR  385.102(b)  is  invited  to 
attend.  Per8<ms  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (IB  CFR 
385.214). 


For  addHional  informatiaa,  contact 
Kathleen  Dias  at  (202)  208-0524  or 
Lome  Hadlock  at  (202)  208-0737. 
Liawaad  A.  Walia»  Jr., 
Acting  Saavlaiy. 

IPX  Doc.  96-19269  Filed  7-29-96: 8:45  ami 
auBM  ooai  inT^i-ai 


[DoMM  No.  Cn»-11S-00<l) 

Eaatam  Stier*  NMural  Qa*  Company; 
NoUca  of  Technical  Contartnca 

July  24, 1996. 

Take  notice  that  a  technical 
conference  will  be  convened  in  the 
above-docketed  proceeding  on 
Wednesday,  July  31, 1996,  at  10:00  a.m., 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street  N£, 
Washington,  DC  20426.  Any  party,  as 
defined  in  18  CFR  38S.102(cJ,  any 
person  seeking  intervener  status 
pursuant  to  18  CFR  385.214,  and  any 
participant,  as  defined  in  18  CFR 
385.102(b),  is  invited  to  participate. 

For  additional  information,  please 
contact  Carolyn  Van  Der  )agt,  202-208- 
2246,  or  Tom  Gooding.  202-208-1123, 
at  the  Commission. 
Uawaed  A.  Watson.  Jr„ 
Acting  Secntaty. 

IFR  Doc  96-19287  Filed  7-29-96;  8:45  ami 
■uan  obea  snr-ai-ai 


[Dedwl  No.  CP96-63-00ai 

NE  Hub  Parlnars,  LP.;  Notica  of 
Poatponamant  of  Taehntoal 
Contaranca 

)uly  24. 1996. 

Take  notice  that  the  technical 
conference  originally  scheduled  in  the 
above-docketed  proceeding  for 
Thursday,  August  1, 1996.  This  action  is 
based  on  a  motion  filed  July  10, 1906, 
by  NE  Hub  Partners,  LP.  requesting  the 
postponement  of  the  technical 
conference  and  the  joint  answer  of  CNG 
Transmission  Corporation  (CNG)  and 
Penn  Fuel  Gas.  Inc.  (Perm  Fuel)  to  this 
motion  filed  July  17, 1996.  In  their  joint 
answer,  CNG  Transmission  Corporation 
(CNG)  and  Penn  Fuel  sute  that 
September  17. 1996,  is  acceptable  to 
them,  subject  to  the  express  proviso  that 
NE  Hub,  on  or  before  September  3, 
1996,  provide  all  parties  and 
Commission  Staff  with  a  copy  of  a 
written  analysis  of  the  report  of 
International  Gas  Consulting,  Inc.  which 
was  prepared  for  Penn  Fuel  and  CNG 
and  was  filed  with  the  Commission  on 
May  28, 1996.  This  analysis  should  be 
what  NE  Hub  will  rely  on  in  its 


presentation  at  the  technical  cdnference 
on  September  17, 1996. 

For  additional  information,  please 
contact  Whit  Holden  (202)  208-1118  or 
James  New,  (202)  208-2162,  at  the 
Commission. 
Liu  weed  A.  Walaaa,  Jr., 
Acting  Secreloiy. 

IFR  Doc  96-1926S  Filed  7-29-96: 8:45  am) 
aaxMO  oooe  snr-et-ii 

(Dockal  Na  Eme-ia6»-0(W| 

PacHIc  Qaa  and  Elactrtc  Company;  San 
Dtago  Oaa  and  SacMc  Company; 
Southam  Callteniia  Edtoon  Company; 
I  o(  PoaaiMa  AvaHabNIty  of 


)uly  24,  1996. 

On  July  15, 1996,  the  Commission 
issued  a  notice  of  Technical  Conference 
to  be  held  on  August  1, 1996,  in  these 
proceedings.  If  there  is  sufficient 
interest,  the  Capitol  Cocuiection  may 
broadcast  the  technical  conference  on 
August  1, 1996,  to  interested  persons. 
The  conference  would  be  broadcast 
nationally.  However,  due  to  prior 
commitments,  there  will  be  no  local 
broadcast  of  the  conference.  Persons 
interested  in  receiving  the  broadcast  for 
a  fee  should  contact  Julia  Morelli  at  the 
Capitol  Connection  ((703)  993-3100)  no 
later  tiian  Friday,  July  26, 1996. 
Linwood  A.  WaHoa,  |r., 
Acting  Secntary. 

IFR  Doc.  96-19264  FUad  7-2l»-«6;  8:45  ami 
•LUHO  cooa  snr-si-M 


[OoefcM  No.  CPae-M4-000| 

Waat  Taxaa  Qaa,  Inc.;  Notica  of 
PoUtion  for  Dadaratory  Order 

)uly  24, 1996. 

Take  notice  that  on  July  16, 1996, 
West  Texas  Gas,  toe.  (WTG),  211  North 
Colorado,  Midland,  Texas  79701,  filed 
in  Docket  No.  CP96-644-000  a  petition 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  for  a 
declaratory  order  that  certain  pipeline 
facilities,  to  be  abandoned  by  Northern 
Natural  Gas  Company  (Northern),  would 
be  gathering  facilities,  upon  the 
acquisition  by  WTG,  and  therefore 
would  be  exempt  from  the  jurisdiction 
of  the  Conunission  under  Section  1(b)  of 
the  Natural  Gas  Act. 

WTG  states  that  the  bdlities  consists 
of  approximately  14  miles  of  6-indi 
diameter  pipeline  and  other 
appurtenant  fadlities.  WTG  states 
further  that  WTG's  petition  is  the 
companion  to  the  application  filed  by 
Northern  on  June  21, 1986  and  now 
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pending  in  Docket  No.  CP96-590-000, 
to  abandon  the  subject  facilities. 

It  is  stated  that  the  facilities  are 
located  in  Hansford  and  Hutchinson 
Counties,  Texas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  vrith  reference  to  said 
petition  should  on  or  before  August  14, 
1996,  file  with  Uie  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
virith  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Ummod  A.  Waboo,  |r.. 
Acting  Secretary. 
IFR  Doc  96-19266  FUad  7-29-96:  8:45  ami 

aauM  oam  snT-swit 

[Doctol  No.  CP96-a4«-0001 

Wllllaton  Baaln  bitaratate  Pipallna 
Company;  Notica  of  Requaat  Under 
Blanket  Authorization 

)uly24.1996. 

Take  notice  that  on  July  22, 1996. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  200  North 
Third  Stiwt.  Suite  300  Bismarck,  North 
Dakota  58501,  filed  a  request  with  the 
Commission  in  Docket  No.  CP96-64S- 
COO,  pursuant  to  Sections  157.205,  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  a  new  metering  station  and 
associated  appurtenant  facilities  near 
Sheridan,  Wyoming  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82-487-0O0,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  construct 
and  operate  a  new  metering  station  and 
associated  appurtenant  fadlities  to 
provide  transportation  service  to 
Montana-Dakota  Utilities  Co.  (Montana- 
Dakota),  a  local  distribution  company, 
for  ultimate  use  in  a  new  subdivision 
near  Sheridan.  Wyoming.  Williston 
Basin  states  that  the  facilities  to  be 
constructed  would  consist  of  a  7  x  9  foot 
building,  meter  and  miscellaneous 
gauges  and  valves.  Montana-Dakota 
further  states  that  100%  of  the  actual 


cost  of  the  fadlities  would  be 
reimbursed  by  Montana-Dakota. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest  If  a  protest  is  filed 
and  not  witiidrawn  within  30  days  after 
the  time  allowed  for  filing  e  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  tiie  NGA. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
(FR  Doc  96-19268  Filed  7-29-96;  8:45  am) 

muMta  coot  snr-si-a 

[DockM  No.  ELM-«4-001,  et  aL] 

Northern  States  Power  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  nilngs 

luly  23, 1996. 

'Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Stales  Power  Cooipany 

IDockel  No.  EL94-94-001I 

Take  notice  that  on  July  10, 1996, 
Northern  States  Power  Company 
(Miimesota)  and  Northern  States 
Company  (collectively  "NSP")  tendered 
for  filing  NSP's  Refund  Compliance 
Report  in  response  to  the  Commission's 
May  20, 1996,  Order  accepting  NSP's 
request  for  waiver  from  Fuel  Clause 
Regulations. 

to  accordance  with  the  above 
mentioned  Commission  Order,  this 
compliance  filing  includes  amounts 
received  prior  to  June  30, 1995.  Copies 
of  the  compliance  filing  have  been  sent 
to  the  service  list  maintamed  in  these 
proceedings. 

Comment  date:  August  6, 1996,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Compama  BoUviana  de  Energia 
Elactrica.  S.A.-Bolivian  Power 
Company  Limited 

(Docket  No.  EG96-82-000I 

On  July  16, 1996,  Compama  BoUviana 
de  Energia  Electrica  S.A.-  Bolivian 
Power  Company  Limited  (the 
"Applicant")  whose  address  is  SIS 
MuUson  Avenue.  28th  Floor,  New  York, 
New  York  10022,  filed  with  the  Federal 


Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

The  Applicant  states  that  it  will  be 
engaged  direcUy  and  exdusively  m  the 
business  of  ownmg  one  gas  turbine  and 
13  hydroelectric  generating  fadlities 
representing  an  aggregate  installed 
capwcity  and  approximately  174.3-MW 
located  in  El  Alto,  Bolivia.  La  Paz. 
Bolivia  and  the  Zongo  and  Miguillas 
Valleys  of  Bolivia,  and  selling  electric 
energy  at  wholesale,  as  that  term  has 
been  interpreted  by  the  Commission. 
The  Applicant  requests  a  determination 
that  the  Applicant  is  an  exempt 
wholesale  generator  imder  Section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935. 

Comment  date:  August  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Utility — 2000  Energy  Corporation 
ICPM,  Inc.,  Auto  Pro  Incorporated, 
PactfiCorp  Power  Marketing,  Inc..  Duke 
Enei^y  Marketing  Corp.,  Greenwich 
Enetgy  Partners,  LJ>..  CoEnergy 
Trading  Company 

IDockel  Nos.  ER9S-ie7-00S:  ER9S-640-a0S; 
ER95-878-aOS;  ER95-1096-005:  ER96-109- 
005;  ER9B-1 16-003;  £R9e-104O-002  (not 
consoUdatedll 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copytog  to  the  Corrunission's  Public 
Reference  Room: 

On  July  15, 1996,  Utility— 2000 
Energy  Corporation  filed  certato 
information  as  required  by  the 
Commission's  December  29, 1994.  order 
to  Docket  No.  ER9S-187-000. 

On  July  16, 1996,  ICPM,  toe.  filed 
certato  information  as  required  by  the 
Conunission 's  March  31, 1995.  order  to 
Docket  No.  ER95-640-000. 

On  July  8, 1996,  Auto  Pro 
tocorporated  filed  certain  information  as 
required  by  the  Commission's  June  2, 
1995.  order  to  Docket  No.  ER95-878- 
000. 

On  JtJy  15. 1996,  PadfiCorp  Povrer 
Marketing,  toe.  filed  certato  information 
as  required  by  the  Corrunission's 
February  2, 1996,  order  in  Docket  No. 
ER9  5-1 096-000. 

On  July  16, 1996,  Duke  Energy 
Marketing  Corp.  filed  certato 
information  as  required  by  the 
Commission's  December  14, 1995,  order 
to  Docket  No.  ER96-10»-oaO. 


3M38 


Fadoral  Ragiitar  /  Vol  61.  No.  147  /  Tuesday,  luly  30.  1996  /  Notices 


Od  July  15, 1996.  Greenwich  Energy 
Paitners,  L.P.  filed  certain  infonnation 
8$  required  by  the  Commission's 
December  20. 1995.  order  in  Docket  No. 
ER96-1 16-000. 

On  July  12,  1996.  CoEnergy  Trading 
Company  filed  certain  information  as 
required  by  the  Commission's  March  14, 
1996  order  in  Docket  No.  ER96-1040- 
000. 

4.  Central  Pomr  k  Light  Company 

IDackM  Na  EROS-1 141-001 1 

Take  notice  that  on  July  1. 1996, 
Central  Power  ft  Light  Company 
tendered  for  filing  revised  unexecuted 
copies  of  the  transmission  service 
agreement  with  Rio  Grande  Electric 
Company. 

Comtnent  date:  August  6, 1996,  in 
accordance  with  Standard  Paiagnph  E 
at  the  end  of  this  notice. 

5.  Maine  Pnblic  Serrice  0»iipa«y 
(Docket  No.  ER96-2402-000I 

Take  notice  that  on  July  IS,  1996, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  with  CNG  Power  Services. 

Cotament  dale:  August  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

«■  Florida  Power  ft  Light  rnmpaay 

(Dockol  No.  ER96-24O3-Qa0| 
Take  notice  that  on  July  IS,  1996, 

Florida  Power  ft  Light  Company  (FPL). 

filed  the  Contract  for  Sales  of  Power  and 

Energy  by  FPL  to  Duke  Power  Company. 

FPL  requests  an  effective  date  of  July  19. 

1996. 
Comment  date:  August  6. 1996.  in 

accordance  with  Standard  Paia^ph  E 

at  the  end  of  this  notice. 

7.  anagy  Serrioes,  Inc. 

(Docket  No.  ER9e-2404-000| 

Take  notice  that  on  July  15. 1996, 
Cinergy  Services,  Ina  (Qnergy), 
toadered  for  filing  on  behalf  of  its 
operating  companies.  The  Cindimati 
Gas  ft  Electric  Company  (OGftE)  and  PSI 
Energy.  Inc.  (PSI).  an  Interchange 
Agreement,  dated  July  1. 1996  between 
Qnergy.  CCftE.  PSI  and  CNG  Power 
.  Services  Cor|x>ration  (CNGPS). 

The  Intercoange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  CNGPS. 

1.  Exhibit  A— Power  Sales  by  CNGPS 

2.  Exhibit  B— Power  Sales  by  Cinergy 
Cineigy  aiul  CNGPS  have  requested 

ao  effiactive  date  of  July  15. 1996. 

Copies  of  the  filing  were  served  on 
CNG  Power  Services  Corporation,  the 
Pennsylvania  Public  Utility 
Commission,  the  Kentucky  Public 
Service  Commission,  the  Public  Utilitiaa 


Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  August  6. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wiaconsin  Public  Serrica 
Corporatian 

(Docket  No.  £1196-2406-0001 

Take  notice  that  on  July  15. 1996. 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  an  executed  service 
agreement  with  Federal  Energy  Sales 
Inc..  Louis  Dreyfus  Electric  Power  Inc.. 
Delhi  Energy  Services,  Inc.,  and 
Madison  Gas  ft  Electric  Co.  under  its 
CS-1  Coordination  Sales  Tariff. 

Comment  date:  August  6. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  WWP  Reaource  Sarricca,  be 

(Docket  Na  ERg6-2406-aaOI 

Take  notice  that  on  July  15. 1996, 
WWP  Resource  Services.  Inc.  (WRS),  an 
affiliate  ofThe  Washington  Water  Power 
Company,  tendered  for  filing  pursuant 
to  Rule  205. 18  CFR  385.205,  an 
Application  for  Waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  l  to  be  effective  the  earlier 
of  June  30, 1996  or  the  date  the 
Commission  issues  an  Order  in  this 
Docket. 

WRS  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  WRS  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  WRS  is  not  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Comment  date:  August  6, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  «id  of  this  nodce. 

10.  Sootheni  California  Edlaoo 
Company 

(Dockat  No.  ER96-2409-000I 

Take  notice  that  on  July  IS.  1996. 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  the 
following  Supplemental  Agreement 
(Supplemental  Agreement)  to  the  1990 
Integrated  Operations  Agreement  (1990 
lOA)  with  the  City  of  Riverside 
(Riverside),  FERC  Rate  Schedule  Na 
250,  and  assodatad  Firm  Transmission 
Service  Agreement  (FTS  Agreement): 
Supplemental  Agreement  Between 
Southern  California  Edison  Company 
and  Tbe  City  of  Riverside  for  the 
Integration  of  the  DWR  Power  Sale 
Agreement  V 
Edison-Riverside  DWR-V  Firm 
Transmission  Service  Agreement 


Between  Southern  California  Edison 
Company  and  Qty  of  Riverside 
The  Supplemental  Agreement  sets 
forth  the  terms  and  conditions  by  which 
Edison  will  integrate  capacity  and 
associated  energy  undw  Riverside's 
DWR  Power  Sale  Agreement  V  (DWR 
Agreement  V)  with  Department  of  Water 
Resources  of  the  State  of  California 
(DWR).  The  ETS  Agreement  sets  forth 
the  terms  and  conditions  by  which 
Edison,  among  other  things,  will 
provide  firm  transmission  service  for 
the  DWR  Agreement  V.  Edison  seeks 
waiver  of  the  60  day  prior  notice 
requirement  and  requests  the 
Commission  assign  an  efiective  date  of 
July  16. 1996.  to  the  Supplemental  and 
FTS  Agreement. 

Copies  of  this  fiUng  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  August  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Midweat  Enei:gy,  Inc. 

(Docket  No.  ERg6-2411-000| 

Take  notice  that  on  July  12, 1996, 
Midwest  Energy.  Inc.  (Mid%vest). 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  fully  executed  Service  . 
Agreements  for  Opportunity  Sales 
Service  entered  into  between  Midwest 
end  the  following  four  customers:  City 
of  Colby.  Cityof  Jetmore.  Qty  of  Oakley 
and  the  City  of  LaCrosse. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  August  6. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  endofthisnotica. 

12.  Pacific  Norlhmal  Goierating 
Coopeialina,  Inc. 

(Docket  No.  ER96-241 2-0001 
Take  notice  that  on  July  15. 1996. 

Pacific  Northwest  Generating 

Cooperative.  Inc.  (PNGC).  filed  a  tariSto 

make  wholesale  sales  at  cost-based  rates 

to  PNGC  member  cooperatives. 
Conunent  date:  August  6. 1996.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

13.  Northeast  Utilitiaa  Service  Company 

(Docket  No  ER9e-2413-000] 

Take  notice  that  on  July  IS,  1996. 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  of  the  Northeast 
UHUties  Companies  (The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Ctunpany^ 
Holyoke  Water  Power  Company,  and 
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Holyoke  Power  and  Electric  Company) 
tendered  for  filing  pursuant  to  Rule  205 
of  the  Federal  Power  Act  and  §  35.13  of 
thedCommission's  Regulations,  the 
following  rate  schedules: 

•  System  Power  Sales  Agreement 
between  CL&P  and  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC).  dated  July  1996;  and 

•  Third  Amendment  to  Transmission 
Service  Agreement  between  the 
Northeast  Utilities  Companies  and 
CMEEC.  dated  July  199i5. 

The  proposed  rate  schedules  and 
other  docimients  relating  to  these  rate 
schedules  propose  to  accomplish  the 
following:  (i)  provide  CMEEC  with 
sufficient  wholesale  power  service  to 
accommodate  CMEEC's  provision  of 
wholesale  power  to  the  Mohegan  Tribal 
Utility  Authority  (Tribal  Utility 
Authority),  a  new  CMEEC  participant, 
and  (ii)  modify  the  Northeast  Utilities 
Companies'  existing  transmission 
arrangement  with  CMEEC  to  provide  far 
the  transmission  of  firm  power  to  the 
Tribal  Utility  Authority  as  a  new 
CMEEC  participant  in  a  maimer 
consistent  with  the  existing 
arrangements  among  CMEEC.  the 
Northeast  Utilities  Companies  and  other 
CMEEC  participants. 

NUSCO  requests  that  the  rate 
schedule  become  effective  on  July  16. 
1996.  and  seeks  waiver  of  the 
Commission's  notice  requirements  and 
any  applicable  Commission  Regulations. 
NUSCO  states  that  copies  of  the  rate 
schedule  have  been  mailed  or  delivered 
to  the  parties  to  the  Agreement  and  the 
affected  state  utility  commissions. 

Comment  date:  August  6. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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14.  MidAmerican  Energy  Company 

(Docket  No.  ER9e-24 14-0001 

Take  notice  that  on  July  15, 1996. 
MidAmerican  Energy  Company.  106 
East  Second  Street.  Davenport.  Iowa 
52801.  tendered  for  filing  a  proposed 
change  in  its  Rate  Schedule  for  Power 
Sales.  FERC  Electric  Rate  Schedule. 
Original  Volume  No.  5.  The  proposed 
change  consists  of  the  following: 

1.  Second  Revised  Sheet  No.  16. 
superseding  First  Revised  Sheet  No. 

.16; 

2.  Original  Sheet  No.  17;  and 

3.  Original  Sheet  No.  18. 
MidAmerican  states  that  it  is 

submitting  these  tariH  sheets  for  the 
purpose  of  complying  with  the 
requirements  set  forth  in  Southern 
Company  Services,  Inc.,  75  FERC 
1 61.130  (1996),  relating  to  quarterly 
filings  by  public  utihties  of  summaries 
of  short-term  maricet-basad  power 


transactions.  The  tariff  sheets  contain 
summaries  of  such  transactions  under 
the  Rate  Schedule  for  Power  Sales  for 
the  period  May  1, 1996  through  Jime  30. 
1996.  Summaries  of  transactions  for  the 
period  April  1, 1996  through  April  30. 
1996  were  accepted  in  Docket  No«. 
ER96-1664-000  and  ER96-1834-000. 

MidAmerican  proposes  an  effective 
dale  of  May  1 .  1996  for  the  rate  schedule 
change.  Accordingly.  MidAmerican 
requests  a  waiver  of  the  60-day  notice 
requirement  for  this  filing. 
MidAmerican  states  that  this  date  is 
consistent  with  the  requirement  of  the 
Southern  Company  Services,  Inc.,  order 
and  the  effective  diates  authorized  in 
Docket  Nos.  ER96-1664-000  and  ER96- 
1834-000. 

Copies  of  the  filing  were  served  upon 
MidAmerican's  customers  under  the 
Rate  Schedule  for  Power  Sales  and  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  UtiUUes  Commission. 

Comment  date:  August  6. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Onke  Power  Company 

(Docket  No.  ERge-241S-0001 

Take  notice  that  on  July  IS.  1996. 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Service  Agreement  for 
Market  Rate  (Schedule  MR)  Sales 
between  Duke  and  Tbe  Cinciimati  Gas 
ft  Electric  Company.  PSI  Energy,  fac. 
and  Qnergy  Services,  Inc 

Comment  date:  August  6. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Duke  Power  Company 

IDocket  No.  ER96-24ie-0(X)| 

Take  notice  that  on  July  15, 1996. 
Duke  Power  Company  Puke),  tendered 
for  filing  a  Service  Agreement  for 
Market  Rate  (Schedule  MR)  Sales 
betvreen  Duke  and  East  Kentucky  Power 
Cooperative.  Inc.  and  Schedule  MR 
Transaction  Agreement  thereimder. 
Comment  date:  August  B.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

STANDAKD  PAKAGRAPH: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
888  First  Street,  N.E..  Washington.  DC. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wrishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copioa 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Uawaad  A.  WatHs.  Jr.. 

Acting  Secretary 

(FR  Doc.  96-19270  Filed  7-29-96: 1:45  am) 

muMta  cooc  tm-et-r 

[OockM  No.  Em6-240»-oao,  si  A] 

PECO  Enargy  Company,  at  ai.;  ElacMc 
Rata  and  Coniorata  RagulaUon  FHInga 

)uly  24, 1996 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commissioa: 

1.  PECO  Energy  Company 

IDocket  No.  ER96-240S-a00| 

Take  notice  that  on  July  15,  1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  8. 1996 
with  The  Cleveland  Electric 
Illuminating  Company  (CEI)  under 
PECOs  nKC  Electric  Tariff.  First 
Revised  Volume  No.  4  (Tarifl).  The 
Service  Agreement  adds  CEI  as  a 
customer  under  the  Tariff. 

PECO  requests  an  affective  date  of 
July  8. 1996.  for  the  Service  Agreement 

PECO  sutes  that  copies  of  this  filing 
have  been  supplied  to  CEI  and  to  the 
Peimsylvania  Public  UtiUty 
Commission. 

Comment  date:  August  7. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PEOO  Energy  Company 

IDocket  No.  ER96-241 7-0001 

Take  notice  that  on  July  15. 1996. 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  July  8. 1996 
with  Old  Dominion  Electric  Cooperative 
(ODEC)  under  PECO's  FERC  Electric 
Tariff.  First  Revised  Volume  No.  4 
(Tariff).  The  Service  Agreement  adds 
ODEC  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  8. 1996.  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  ODEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Conunent  date:  August  7. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Energy  Company 

(Docket  No.  ER96-241S-OO0I 

Take  notice  that  on  July  15. 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  8. 1996 
with  Old  Dominion  Electric  Cooperative 
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(ODEC)  under  PEOD's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Service  Agreement  adds  OOEC  a£  a 
customer  under  th«  Tariff. 

FECO  requests  an  effective  date  of 
)uly8, 1996,  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  ODEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  dote:  August  7. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PECO  Energy  Campaay  - 

(Docket  No.  £896-2419-000) 

Take  notice  that  on  July  15, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  8. 1996 
with  The  Toledo  Edison  Company  (TE) 
under  PECO's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  4  (Tariff).  The 
Service  Agreement  adds  TE  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  8, 1996,  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  TE  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  dote:  August  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5,  Caatral  lUiaaia  Public  Swica  Campany 
lOockel  No.  Eil9e-2420-O00| 

Take  notice  that  on  July  16, 1996, 
Central  Illinois  Public  Service  Company 
(OPS),  submitted  Service  Agreements 
establishing  Calpine  Power  Services 
Company.  (CPS),  Cleveland  Electric 
Illuminating  Company  (CEI).  Toledo 
Edison  Company  (TE).  and  Williams 
Energy  Services  Company  (WES),  as 
new  customers  under  the  terms  of  OPS' 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

QPS  requests  effective  dates 
coincident  with  the  dates  of  execution 
for  the  four  service  agreements  and  an 
effective  date  of  July  8. 1996,  for  the 
revised  Index  of  Customers. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
the  four  customers  and  the  Illinois 
Commerce  Comiiiission. 

Comment  date:  August  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

t.  Nartheni  Slataa  PomrCaaapuy 

IDockM  Na  ER96-2421-aOO| 

Take  lUNioe  that  on  July  16, 1996, 
Notthom  Slates  Power  Company 
(MinnMota)  (NSP),  tewleiwl  for  filing 
tile  fsikmring  Transmisskai  Service 
Agi— wnt  totween  NSP  and 
Cnmpriae,  bK. 


NSP  requests  that  the  Commission 
accept  the  agreements  effective  June  16, 
1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  dale  requested. 

Comment  date;  August  7. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Serrioe  Electric  and  Gas 
Compaay 

IDocket  No.  ER9»-24  22-000} 

Take  notice  that  on  July  16, 1996. 
Public  Service  Electric  and  Gas 
Company  (PSEItG),  tendered  for  filing 
an  agreement  to  provide  non-firm 
transmission  service  to  Sonat  Power 
Marketing,  Inc.,  pursuant  to  PSE&G's 
Open  Access  Transmission  Tariff 
presently  on  file  with  the  Commission 
in  Docket  No.  OA96-B(M)00. 

PSE&C  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
the  date  of  this  filing. 

Comment  date:  August  7. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  The  Dayton  Power  and  Light 
Company 

IDocksl  No.  EMe-2423-0001 

Take  notice  that  on  July  16, 1996,  The 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing,  an 
execDted  Master  Electric  Interchange 
Agreement  between  Dayton  and  Coastal 
Electric  Services  Company  (CESC). 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement, 
Dayton  will  provide  CESC  power  and/ 
or  energy  for  resale. 

Comment  date:  August  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9,  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ERg6-2424-aOO| 

Take  notice  that  on  )uly  16, 1996,  The 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  an  executed 
Master  Electric  Interchange  Agreement 
between  Dayton  and  AIG  Trading 
Corporation  (AIG). 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement, 
Dayton  will  provide  to  AIC  power  and/ 
or  energy  for  resale. 

Comment  date:  August  7, 1996,  in 
■ccortlance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

la.  Th*  DajtM  Pamr  and  Light 
CaBpaay 

IDockal  No.  ER9*-242S-aaol 

Take  aotica  that  oo  July  16,  iwe.  Tha 
Dayton  Power  and  Light  Coaapeny 


(Dayton),  tendered  for  filing  an  executed 
Master  Power  Sales  Agreement  between 
Dayton  and  Virginia  Electric  and  Power 
Company  (VEP).  • 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement, 
Dayton  vnll  provide  to  VEP  power  and/ 
or  energy  for  resale. 

Comment  dole:  August  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  The  Dajrtoa  Power  and  Light 
Campany 

IDocket  No.  ER96-2426-0a0l 

Take  notice  that  on  July  16, 1996,  The 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  an  executed 
Master  Electric  Interchange  Agreement 
between  Dayton  and  Federal  Energy 
Sales,  Inc.  (FES). 

Pursuant  to  the  rata  schedules 
attached  as  Exhibit  B  to  the  Agreement, 
Dayton  will  provide  to  FES  power  and/ 
or  energy  for  resale. 

Comment  date:  August  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  The  Dayton  Powvr  and  light 
Company 

IDocket  No.  ER9e-2427-000| 

Take  notice  that  on  July  16, 1996,  The 
Dayton  Power  and  Ligjit  Company 
(Deyton),  tendered  for  filing  an  executed 
Master  Electric  Interchange  A^eement 
between  Dayton  and  TransCanada 
Power  Corp.  (TCP). 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement, 
Dayton  will  provide  to  TCP  power  and/ 
or  energy  for  resale. 

Comment  dole.- August  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Dayton  Power  and  Light 
Company 

IDocket  No.  ER96-242S-000I 

Take  notice  that  on  July  16. 1996,  The 
Dayton  Power  and  Li^t  Company 
(Dayton),  tendered  for  filing  an  executed 
Master  Electric  Interchange  Agreement 
between  Deyton  and  Southern  Energy 
Marketing,  Inc.  (SEM). 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement, 
Dayton  will  provide  to  SEM  power  and/ 
or  energy  for  resale. 

Comment  date:  August  7, 1996,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.ThaPajff— wr— dUgM 


IDockel  No.  ERW-2429-OaOI 

Take  notice  that  on  inly  16, 1996,  The 
Dayton  Power  and  U^  Company 
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(Dayton),  tendered  for  filing  an  executed 
Mooter  Power  Soles  Agreement  between 
Doyton  ood  Old  Dominion  Electric 
Cooperative  (ODEC). 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement, 
Dajfton  will  provide  to  ODEC  power 
and/or  energy  for  resale. 

Comment  date:  August  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15,  ConsoUdalad  Ediaon  Company  of 
Now  York,  Inc. 

IDockat  No.  ER96-2430-aaol 

Take  notice  thot  on  July  16, 1996, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  agreement  with  Williams 
Energy  Seivices  Company  (WESCO)  to 
provide  for  the  sale  of  energy  and 
capacity.  For  energy  the  ceiling  rate  is 
100  percent  of  the  incremental  energy 
cost  plus  up  to  ip  percent  of  the  SIC 
(where  such  10  percent  is  limited  to  1 
mill  per  Kwhr  when  the  SIC  in  the  hour 
reflects  a  purchase  power  resoiuce).  The 
ceiling  rate  for  capodty  is  S7.70  per 
megawatt  hour.  &ietgy  and  capacity 
sold  by  WESCO  will  be  at  market-based 
rates. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
WESCO. 

Comment  date:  August  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16,  Coniolidated  Edison  Campany  of 
New  York,  Inc. 

IDodcat  Na  ER96-2431-000I 

Take  notice  that  on  July  16, 1996, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  agreement  with  Westcoast 
Power  Marketing,  toe.  (WCPM)  to 
provide  for  the  sale  of  energy  and 
capacity.  For  energy  the  ceiling  rate  is 
100  percent  of  the  incremental  energy 
cost  plus  up  to  10  percent  of  the  SIC 
(where  such  10  percent  is  limited  to  1 
mill  per  Kwhr  when  the  SIC  in  the  hour 
reflects  a  purchased  power  resource). 
The  ceiling  rate  for  capacity  is  $7.70  per 
megawatt  hour.  Energy  and  capacity 
sold  by  WCPM  will  be  at  market-based 
rates. 

Con  Edison  states  that  a  copy  of  this 
filing  hos  been  served  by  mail  upon 
WCPM. 

Comment  date:  July  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17,  Cooiolidatad  Ediioa  Campany  of 
New  York,  Inc. 

IDocket  Na  ER96-2432-oaol 

Take  notice  that  on  July  16, 1996, 
Consolidated  Edison  Company  of  New 


York,  toe.  (Con  Edison),  tendered  for 
filing  an  agreement  with  Federal  Energy 
Sales,  toe.  (FES)  to  provide  for  the  sale 
of  energy  and  capacity.  For  energy  the 
ceiling  rate  is  100  percent  of  the 
mcrementol  energy  cost  plus  up  to  10 
percent  of  the  SIC  (where  such  10 
percent  is  limited  to  l  mill  per  Kwhr 
when  the  SIC  in  the  hour  reflects  a 
purchased  power  resoim»).  The  ceiling 
rate  for  capacity  is  $7.70  per  megawatt 
hour.  Energy  and  capacity  sold  by  FES 
will  be  at  market-based  rates. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
FES. 

Comment  dots:  August  7, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Consolidated  Ediaon  Campany  of 
New  York.  lac 

IDockM  Na  ER96-2433-00OI 

Take  notice  that  on  July  16, 1996, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  agreement  with  Global 
Petroleum  Corp.  (Global)  to  provide  for 
the  sale  of  energy  and  capacity.  For 
eneigy  the  ceiling  rate  is  100  percent  of 
the  incremental  energy  cost  plus  up  to 
10  percent  of  the  SIC  (where  such  10 
percent  is  limited  to  1  mill  per  Kwhr 
when  the  SIC  in  the  hour  reflects  a 
purchased  power  resource).  The  ceiling 
rate  for  capacity  is  $7.70  per  megawatt 
hour.  Energy  and  capacity  sold  by 
Global  willbe  at  market-based  rates. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Global. 

Comment  date:  August  7, 1996,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Houston  Lighting  ft  Power  Company  ' 

(Docket  No.  ER96-2434-0001 

Take  notice  that  on  July  16, 1996, 
Houston  Lightmg  &  Power  Company 
(HL4P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Entergy  Arkansas,  Inc..  Entergy 
Gulf  States,  toe,  Entergy  Louisiana,  toe, 
Entergy  Mississippi,  Inc.,  Entergy  New 
Orleans,  toe.  (collectively  Entergy),  for 
Economy  Energy  Transmission  Service 
under  HLAP's  FERC  Electric  Tariff. 
Original  Volimie  No.  1,  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  toterconnections. 
HL&P  has  requested  an  effective  date  of 
July  22, 1996. 

(^pies  of  this  filtog  were  served  on 
Entergy  and  the  Public  Utility 
Commission  of  Texas. 

Coamient  date:  August  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Slaadard  Pai^raph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  totervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  aoctvdanoe  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  befora 
the  comment  date.  Protests  will  be 
considered  by  the  Cotnmission  in 
determining  the  appropriate  action  to  ba 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UawMd  A.  Walna.  ^., 
Acting  Secniary. 

(FR  Doc  96-19263  Piled  7-29-96:  S:4S  ami 
BLUMO  oooc  snr-ci.# 


ENVIRONMENTAL  PnOTECTION 
AOENCY 


tFra.-8S42-«| 

Infonnation  Collection  for  net|ueet 
Solid  Waste  Dlepoeal  Fadllty  Cftteria 
(RaneweO 

AOENCY:  Enviroimiental  Protection    . 

Agency  (EPA). 

ACTION:  Notice  of  request  for  renewal. 

SUMMARY:  to  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  el  seq.),  this  notice  announces  thot 
the  toformation  Collection  Request  (ICR) 
listed  below  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3S01  et  seq.  fat  renewal. 
DATES:  Comments  must  be  submitted  on 
or  before  September  30, 1996. 
AOOIIESSES:  Comments  should  be  sent  to 
Docket  Number  F-96-FCIP-FFFFF 
located  in  the  RCRA  Docket  toformation 
Center,  Office  of  Solid  Waste  (S30SW), 
U.S.  Environmental  Protection  Agont:y 
Headquarters  (EPA  HQ),  401  M  Street. 
SW.,  Washmgfon,  D.C.  20460.  One 
origtoal  and  two  copies  of  each 
comment  should  be  submitted.  Hand 
delivery  of  comments  should  be  made  to 
the  RCRA  toformation  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlmgton,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  hoUdays.  Comments 
may  also  De  submitted  electronically 
through  the  tatemet  to:  rcra- 
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d<x:ksMBpaniail.epa.gov.  Caramcots  in 
alectninic  fbrnut  should  alao  be 
identified  by  the  docket  number  F-06- 
FOP-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  51e 
■voiding  the  use  of  special  characters 
and  any  form  of  encryption. 
Commenters  should  not  submit 
electronically  any  conGdential  business 
information  (CBI).  Interested  penons 
may  obtain  a  copy  of  the  draft  ICR  by 
calling  (703)  308-7261. 
FOn  FUOTtCR  MfOMUTWM  OOMTACT: 
Allen  ).  Geswein,  Municipsl  and 
Industrial  Solid  Waits  Divisian.  Offica 
of  Solid  Waste(5306W).  401  M  Street, 
SW.  Waihiogton.  D.C  20460,  (703)306- 
7261. 

I.  lafocnatiaa  CoUediaa  Kaquest 

EPA  is  seeking  comments  on  ICR 
#1381.  OMB  No.  2050-0122. 

Title:  Solid  Waste  Disposal  Facility 
Criteria  (RCRA  Part  258). 

Affected  entities:  Owners  or  operators 
of  new  MSWLFs.  existing  MSWLFs.  and 
lateral  expansions  of  existing  MSWLFs. 
These  owners  or  operators  could 
include  Federal,  State,  and  local 
governments,  and  private  waste 
management  companies.  Facilities  in 
SIC  codes  922,  495,  282.  281.  and  287 
may  be  aHecled  by  this  role. 

Abstract:  Under  statutory  authority 
found  in  RCRA  Part  258.  EPA 
established  mandatory  regulations  (See 
40  CFR  Part  258)  that  established  the 
criteria  for  Municipal  Solid  Waste 
Land&Us  (MSWLFs)  that  co-dispose  of 
sewage  sludge  and  that  receive  ash  from 
municipal  waste  combustion  (MWC) 
facilities  (including  ash  monofills).  EPA 
believes  these  requirements  mitigate 
potential  hazards  to  human  health  and 
the  environment  from  the  potential 
mismanagement  by  owners  or  operators 
of  MSWLFs.  Except  as  described  below, 
these  criteria  became  effective  on 
October  9. 1993.  Subsequently,  on 
October  18, 1994.  the  Agency  extended 
the  compliance  date  for  the  Financial 
Assurance  (Subpart  G)  requirements 
until  April  9, 1997.  Additionally,  on 
October  6. 199S.  EPA  delayed  the 
effective  date  for  MSWLFs  that  receive 
less  than  20  tons  of  waste  per  day  until 
October  9, 1997. 

The  information  covered  by  this  ICR 
will  be  used  by  the  State  Director  to 
confirm  owner  or  operator  compliance 
with  the  regulations  under  Part  258. 

Burden  Statement:  The  burden  to 
respondents  for  complying  with  the  Part 
258  information  collection  requirements 
is  approximately  298.000  hours  per 
year,  with  an  annual  cost  of 
$12,700,000.  These  burdens  are  based 


'  on  the  assumption  that  there  am  3500 
existing  MSWLFs  snd  that  than  an  an 
estinwted  200  nmr  MSWLFs. 

Small  or  Bemote  MSWlFs:  EPA 
estimates  that  the  total  burden  %rould 
apply  to  approximately  800  "small" 
MSWLFs  focalad  in  remote  and/or  arid 
regions.  The  rsquiiement  is  thst  the 
MSWLF  owner  or  operator  make  the 
determination  that  they  meet  the  criteria 
in  §  258.1(f)(2).  There  is  a  one-time 
reporting  burden  of  two  hours  par 
focility. 

EPA  estimates  that  5%  (40)  of  the 
total  number  of  small  facilities  will 
discover  ground-water  contamination 
and  must  notify  the  State  Director  and 
comply  with  the  liner  requirements  in 
Subpart  B.  This  would  occur  over  an 
esliBiated  10  years  and  4  facilities  per 
year  for  purposes  of  this  estimate.  The 
one-time  recordkeeping  biutten  is 
estimated  to  be  30  hours  per  facility. 
There  would  be  no  annual  burden. 
There  is  a  one-time  reporting  burden  of 
two  hours  per  facility. 

'  Location  Restrictions 

Airport  Safety:  Of  the  estimated  200 
new  MSWLF  units  and  lateral 
expansions  that  are  affected  by  this 
requirement,  approximately  50%  are 
expected  to  be  within  the  areas  of 
airport  safety.  EPA  has  estimated  a  one- 
time recordkeeping  requirement  for  this 
location  restriction  of  10  hours  per 
bcility.  There  is  a  one-time  reporting 
burden  of  two  hours  per  facility. 

Floodplains:  Of  the  estimated  2<X) 
new  MSWLF  units  and  lateral 
expansions  that  are  affected  by  this 
requirement,  approximately  20%  are 
expected  to  be  within  the  100-year 
floodplain.  EPA  has  estimated  a  one* 
time  recordkeeping  requirement  for  this 
location  restriction  of  10  hours  per 
facility.  There  is  a  one-time  reporting 
burden  of  two  hours  per  facility. 

Wetlands:  This  requirement  comes 
from  the  Clean  Water  Act  (CWA)  and 
incorporates  EPA  guidelines  developed 
pursuant  to  the  CWA.  Any 
recordkeeping  requirement  is 
attributable  to  implementing  the  CWA 
and  not  the  MSWLF  Criteria.  Therefore, 
in  order  to  avoid  double  counting,  no 
recordkeeping  requirements  for  this 
location  provision  are  included  in  this 
estimate.  The  reporting  and 
recordkeeping  requirements  are 
reported  under  OMB  Control  Number 
2040-0086. 

Fault  Areas:  Of  the  estimated  20O  new 
MSWLF  units  and  lateral  expansions 
that  are  anected  by  this  requirement  less 
than  10%  are  expected  to  be  in  a  fault 
area.  A  one-time  recordkeeping 
requirement  for  this  location  restriction 
of  10  hours  per  fodlity  is  estimated. 


However,  the  recordkeeping 
requirement  is  included  under  §  258.29 
because  there  is  no  authority  under 
§  258.13  to  require  racordkmping.  There 
is  a  one-time  reporting  burden  of  two 
hours  per  fiK^lity. 

Seismic  Impact  Zones:  Less  than  10% 
of  the  estimated  200  new  MSWLFs  and 
lateral  expansions  are  expected  to  be  in 
a  seismic  impact  zone.  EPA  has 
estimated  a  one-time  recordkeeping 
requirement  for  this  location  restriction 
of  10  hours  per  facility.  There  is  a  one- 
time reporting  burden  of  two  hours  per 
facility. 

Unstable  Areas:  Less  than  10%  of  the 
estimated  2(K)  new  MSWLFs  and  lateral 
expansions  are  expected  to  be  in  an 
unstable  area.  EPA  assumes  that  owner's 
and/or  operators  of  existing  units  would 
have  made  the  appropriate 
demonstration  prior  to  January  1997. 
EPA  has  estimated  a  one-time 
recordkeeping  requirement  for  this 
location  restriction  of  10  hours  per 
focility.  There  is  a  one-time  reporting 
burden  of  two  hours  per  facility. 

Closure  of  Existing  \4SWLFs:  Of  the 
existing  3500  MSWLFs.  EPA  estimates 
that  less  than  2%  of  the  owners  or 
operators  of  existing  MSWLFs  that  are 
located  near  airports  ($  258.10(a)), 
floodplains  ($  258.11(a)),  or  in  unstable 
areas  (S  258.15(a))  will  attempt  to  extend 
the  deadline  for  closure  until  October  9, 
1998.  EPA  estimates  the  one-time 
recordkeeping  requirement  for  these  70 
facilities  to  be  40  houre.  There  is  a  one- 
time repotting  burden  of  two  hours  per 
facility. 

Operating  Criteria 

Procedures  To  Exclude  Hazardous 
Wastes 

EPA  estimates  an  annual 
recordkeeping  burden  of  10  hours  per 
year  for  each  of  the  3500  landfills  for 
training  and  an  atmual  reporting  burden 
of  two  hours  per  facility.  In  addition 
there  is  a  one-time  two  hour  reporting 
burden  for  each  of  the  50  landfills  that 
are  estimated  to  detect  regulated 
quantities  of  hazardous  or  PCB  waste. 
These  50  MSWLF  owners  or  operators 
must  notify  the  State  Director  (or  the 
EPA  Regional  Administrator)  if  a 
regulated  hazardous  waste  or  PCB  waste 
is  discovered  at  the  facility.  This  adds 
a  one-time  reporting  burden  of  two 
hours  for  those  50  bcilities. 

Cover  Material  Requirements 

EPA  assumes  that  owner's  and/or 
operators  of  existing  units  would  have 
made  the  appropriate  demonstration 
prior  to  January  1998:  therefore,  there  is 
no  burden  for  existing  units.  Of  the 
estimated  200  new  MSWLFs  and  lateral 
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expansiODS  that  are  eligible  ior  these 
demoostretions,  SPA  estimates  that  less 
than  10%  are  expected  to  conduct  the 
demonstrstions.  For  MSWLF  units 
making  the  demonstration.  EPA  has 
estimated  a  one-time  recordkeeping 
burden  of  24  hours  pa  fscility.  Th«e  is 
a  one-time  reporting  burden  of  two 
hours  for  those  20  bdlities. 

Explosive  Gases  Control 

EPA  estimates  a  one  time 
recordkeeping  burden  of  24  hours  to  set 
up  a  methane  monitoring  program  for 
the  estimated  200  new  units  and  6  hours 
per  year  recordkeeping  burden  to  record 
the  results  of  the  monitoring  for  each  of 
the  3500  operating  units. 

The  requirement  to  develop  a 
remediation  plan  and  report  to  the  State 
would  only  apply  to  those  fiadlities  that 
exceed  the  standards  for  methane  at  the 
facility.  EPA  estimates  that  this  will 
occur  at  SO  of  the  3500  operating 
facilities  per  year  and  that  each  of  these 
facilities  would  have  a  one-time 
recordkeeping  burden  of  16  hours  per 
year.  There  is  a  one-time  reporting 
burden  of  two  hours  for  those  50 
facilities. 

Liquids  Restrictions 

This  one-time  reporting  requirement 
will  apply  only  to  the  facilities  that 
recirculate  gas  condensate  or  leachate 
and  tliat  have  composite  liners.  Of  the 
200  new  MSWLFs.  EPA  estimates  that 
there  are  100  such  facilities.  EPA 
assumes  that  the  required  recordkeeping 
would  take  2  hours  per  facility  and  that 
the  one-time  reporting  requirement  will 
take  2  hours  per  focility. 

Recordkeeping  Requirements 

Owners  and  operators  of  MSWLFs 
must  notify  the  State  Director  when  any 
of  the  demonstrations  (documentation) 
required  by  other  sections  of  this  rule 
have  been  added  to  the  facility  ' 
operating  record.  The  recordkeeping 
and  reporting  requirements  for  $  258.13 
(Fault  areas)  of  10  hours  per  facility  are 
contained  in  this  section. 

Design  Criteria 
Alternative  Liner  Design 

Owners  or  operators  of  MSWLFs  in 
approved  States  may  be  permitted  to  use 
an  alternative  liner  design.  The  owner 
or  operator  must  demonstrate 
(document)  that  the  alternative  liner 
design  meets  the  performance  standard 
in  S  258.40(a)(1).  To  date,  this  design 
option  has  been  chosen  by  only  a  very 
few  MSWLFs,  EPA  estimates  that  5%  of 
tiie  200  new  MSWUs  will  undertake 
this  one-time  reporting  requirement  and 
EPA  estimates  the  burden  at  40  hours 
per  bcility.  There  is  no  recordlcseping 


requirement  under  die  Part  258  rules  for 
$  258.40(c). 

Alternative  Point  of  Compliance 

This  one-time  reporting  requirement 
is  the  responsibility  of  the  Director  of  an 
approved  State.  There  is  no 
recordkeeping  or  reporting  requirement 
for  the  owner  or  operator.  The  Director 
of  an  approved  State  may  voluntarily 
choose  to  use  an  alternative  point  of 
compliance.  The  Director  of  an 
approved  State  must  consider  the 
factors  at  §  258.40(d)(l)-(8)  in 
demonstrating  (documenting)  that  the 
alternative  point  of  compliance  meets 
the  performance  standard.  EPA  asstmies 
that  all  States  that  are  considering  this 
approach  will  have  made  the 
appropriate  demonstration  prior  to 
January  1998  and  there  will  be  no 
burden  fiom  this  requirement. 

Ground-Water  Monitoring  and 
Corrective  Action 

"No  Migration  Petitions" 

Ownere  and  operators  of  MSWLFs 
may  demonstrate  (document)  that  there 
is  no  potential  for  migration  of 
hazardous  constituents  from  the  facility. 
The  demonstration  is  to  be  based  on 
site-specific  data  and  fate  and  transport 
modeling.  EPA  estimates  no  more  than 
5  owners  or  operators  will  attempt  this 
demonstration  per  year.  EPA  assumes 
that  the  required  documentation  would 
result  in  a  one-time  reporting 
requirement  of  100  hours  per  faciUty. 
Section  258.S0(a)  does  not  contain 
recordkeeping  requirements,  however, 
the  one-time  recordkeeping 
requirements  of  2  hours  per  facility  that 
are  contained  in  $  258.29  have  been 
included  here  for  simplicity. 

Establish  GWM  Systems 

EPA  reviewed  State  permit  programs 
and  found  that  80%  of  the  Slates  had 
requirements  to  set  up  groundwater 
monitoring  systems  prior  to  the 
promulgation  of  Part  258;  therefore,  the 
Agency  assumed  the  one-time  reporting 
requirement  of  20  hours  per  focility 
would  result  for  20%  of  the  200  (40) 
new  facilities.  There  are  one-time 
recordkeeping  requirements  at 
SS  258.51(d)(l)(ii),  258.53(a)  and 
258.53(g).  Each  of  the  three  sections  has 
a  2  hours  per  facility  recordkeeping 
requirement  for  a  total  of  6  hours  per 
facility. 

Detection  Monitoring  Program 

Of  the  3500  operating  focilities,  800 
are  qualifying  "small"  MSWLFs  that 
will  be  exempted  from  Subpart  E.  EPA 
estimates  that  the  total  annual  reporting 
burden  for  detection  monitoring  to  be  32 
houra  per  year.  As  discussed  above,  EPA 


estimates  that  80%  of  the  States 
required  ground-water  monitoring  prior 
to  the  promulgation  of  Part  258. 
however,  Part  258  contains  monitoring 
parameters  not  usually  found  in  State 
rules.  For  the  purposes  of  this  analysis, 
EPA  assumed  that  current  State 
regulations  already  captured  5  hours  per 
year  of  the  total  simual  reporting  burden 
for  detection  monitoring:  therefore,  this 
rule  imposes  an  incremental  burden  of 
27  hours  per  year  for  landfills  in  the 
States  with  monitoring  requirements 
(i.e..  80%  of  tiie  landfills  or  2800 
landfills).  For  the  remaining  7IK) 
landfills  in  States  without  groundwater 
monitoring  requirements  and  the  200 
new  MSWLF  units  per  year.  EPA 
assumed  that  all  would  incur  the  entire 
aimual  reporting  burden  of  32  hours  per 
year.  There  is  an  annual  recordkeeping 
requirement  of  2  houre  for  each  fadlily. 

Assessment  Monitoring  Program 

EPA  assumes  that  the  only  facilities 
that  will  need  to  establish  an  assessment 
monitoring  program  are  existing 
MSWLF  units.  None  of  the  new  MSWLF 
units  are  expected  to  require  assessment 
monitoring  prior  to  January  2(XK). 
For  assessment  monitormg,  EPA 
estimated  that  this  rule  would  impose  a 
reporting  burden  of  32  houra  per 
occurrence  per  year.  The  Agency's 
Regulatory  Impact  Analysis  assumes 
tiiat  approximately  one  third  of  the 
facilities  will  contaminate  ground  water 
such  that  assessment  monitoring  and 
corrective  action  are  required.  TTie 
number  impacted  would  not  include  the 
800  "qualifying"  small  MSWLFs 
because  they  will  be  exempted, 
therefore,  about  900  focilities  I'/i  (3500 
-  800)1  are  included  in  the 
recordkeeping  estimate.  This  estimate 
includes  the  facilities  that  voluntarily 
choose  to  make  the  "false  positives" 
demonstration  at  §  258.55(g)(2).  There  is 
an  annual  recordkeeping  requirement  of 
2  hours  for  each  facility. 

"False  Positives" 

See  the  discussion  for  §  258.55 — 
Assessment  Monitoring  Program. 

Selection  of  Remedy 

For  corrective  action,  EPA  estimated 
an  annual  burden  of  200  houra  per  year 
to  document  progress  in  clean  up 
activities.  Approximately  one-half  of  the 
States  have  corrective  action  rules: 
therefore,  the  Agency  assumes  that  450 
facilities  (approximately  V2  of  900 
faciUUes)  would  have  Incieased 
reporting  burdens. 

The  estimated  reporting  burden 
includes  consideration  of  §  258.S7(d), 
the  requirement  to  establish  a  schedule 
for  implementing  and  completing 
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remedial  measures.  The  astiiBated 
burden  also  includes  conaideration  of 
S  258.57(e),  the  conditions  that  would 
allow  no  ground-water  clean  up. 

There  are  annual  recordkeeping 
burdens  at  $§  258.S7(b|,  2S8.58(d),  and 
25a.58(e).  Each  of  these  annual 
recordkeeping  burdens  requires  2  hours 
par  bdlitj  per  year  for  a  total  of  6 
hours. 

fanplanraDlation  of  the  ComcUve  AcUod 
Program 

EPA  assumes  that  no  owner  or 
operator  will  have  completed  Corrective 
Action  and,  therefore,  be  required  to 
comply  with  $  258.58(f)  prior  to  January 
ZOOO.  Section  258.58(1)  is  the  only 
recordkeeping  or  reporting  bunlen  in 
$258.58  that  is  not  included  in  the 
recordkeeping  and  reporting  estimates 
for  $  258.57  of  the  rule,  therefore,  this 
section  contains  no  additional  reporting 
or  recordkeeping  requirements. 

Qotun  and  Post-Closum  Can 
□osure  Criteria 

EPA  estimates  that  a  one-time  burden 
of  16  hours  per  facility  is  required  to 
document  the  closure  plan.  A  review  of 
the  State  rules  indicated  that  80%  of  the. 
current  State  requirements  contain  a 
similar  provision  that  would  require  the 
owner  or  operator  to  submit  the  same 
type  of  information  that  EPA  would 
require  in  a  closure  plan.  Therefore.  40 
facilities  (20%  of  the  estimated  200  new 
facilities)  would  have  increased 
reporting  burdens.  EPA  assumes  that  all 
existing  and  lateral  expansions  will 
have  developed  the  closure  plan  prior  to 
January  1998.  There  is  a  one-time 
recordkeeping  burden  of  2  hours  per 
facility. 

Post-Closure  Care  Requirements 

EPA  estimates  the  annual  reporting  - 
burden  for  the  post<losure  care  plan  to 
be  16  hours  per  facility.  The  review  of 
State  rules  found  that  60%  of  the 
current  State  rules  contained  similar 
requirements  that  would  require  the 
owner  or  operator  to  submit  the  same 
type  of  information  that  EPA  would 
require  in  the  post-closure  care  plans. 
Therefore,  1400  facilities  (40%  of  3500) 
would  have  reporting  and 
recordkeeping  burdens.  There  is  an 
annual  recordkeeping  burden  of  2  hours 
per  facility. 

Financial  Assurance  Criteria 
Financial  Assurance  for  Closure 

The  estimated  aimual  reporting 
burden  for  the  financial  assurance 
requirements  is  4  hotirs  per  year  per 
facility  for  all  financial  assurance 
requirements.  This  includes  annually 


adjuating  cost  estimate*  for  inilation  far 
dosura,  post-closure  care  [%  258.72),  and 
known  corrective  actions  ($258.73).  A 
review  of  State  rules  indicated  that  40% 
of  the  Slates  had  requirements  for 
financial  assurance,  therefore,  2100 
facilities  (60%  of  3500)  are  included  in 
the  estimate.  There  is  an  annual 
recordkeeping  burden  of  2  hours  per 
facility. 

Estimating  Respondent  Costs 

For  estimated  costs  to  respondents, 
see  Exhibits  1  through  4  of  the 
supporting  document. 

For  the  purpose  of  preparing  the  cost 
and  burden  estimates  for  this  ICR,  EPA 
examined  ICRs  for  similar  programs  that 
have  already  been  approved  by  OMB. 
These  ICRs  wen  for  the  UST  program 
(Subtitle  I)  and  the  Subtitle  C  program. 
Additionally  EPA  reviewed  the  previous 
ICR  submitted  under  the  RCRA  Subtitle . 

0  program. 

For  the  purpose  of  preparing  the  cost 
and  burden  estimates  for  this  ICR,  EPA 
examined  ICKs  for  similar  programs  that 
have  alreedy  been  approved  by  OMB. 
These  ICRs  were  for  the  UST  program 
(SubtiUe  I)  and  the  Subtitle  C  program. 
Additionally  EPA  reviewed  the  previous 
ICR  stibmitted  under  the  RCRA  Subtitle 
D  program. 

Estimating  State  and  Agency  Burden 
and  Cost 

All  information  is  submitted  to  the 
States',  therefore.  Agency  burden  and 
cost  is  negligible.  The  State  burden  for 
recordkeeping  will  be  to  process  the- 
notifications  of  the  State  Directors  sent 
by  the  owners  and/ or  operators  of  the 
MSWLFs,  review  of  MSWLFs 
demonstrations,  and  certification  of 
requirements.  States  will  be  notified,  as 
apedSed  previously  under  3(1). 

The  recordkeeping  burden  to  process 
these  notifications  is  estimated  to  be  0.5 
hours  per  notification. 

The  reporting  burden  to  review 
demonstrations  &om  owners  and/ or 
operators  is  estimated  to  be  1  hour  per 
demonstration.  The  recordkeeping 
burden  to  process  these  demonstrations 
from  owners  and/or  operators  is 
estimated  to  be  1  hour  per 
demonstration.  The  reporting  burden  to 
certify  demonstrations  is  estimated  to  be 

1  hour  per  certification  and  a 
recordkeeping  burden  of  1  hour  per 
certification. 

n.  Kequest  Cor  CoDunents 

The  Agency  will  begin  an  effort  to 
examine  the  Solid  Waste  Disposal 
Facility  Criteria  (RCRA  PART  258) 
forms  and  consider  options  for  reducing 
their  burden  and  increasing  the 
usefuhiess  of  the  information  collected 


by  thaaa  forms.  The  Agency  would 
appredata  any  information  on  Iba  usen 
of  this  information,  how  they  use  this 
information,  how  the  information  could 
be  improved,  and  how  the  burden  for 
those  forms  can  be  reduced.  In  addition, 
the  Agency  is  also  solidtiiig  cominents 
that: 

(I)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(ill)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
Information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

m.  Public  Docket 

A  record  has  been  established  for  this 
action  under  docket  number  F-oe- 
FOP-FFFFF.  A  public  version  of  this 
record,  including  printed,  paper 
veraions  of  electronic  conunents,  which 
does  not  indude  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  Firiit  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA. 

No  person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  dispfayed  in  40 
CFR  Part  9. 

Dated:  July  18, 1996. 
JsMsK.  Barlow. 

Acting  Director,  Office  of  Solid  Waste. 
IFR  Doc  96-19326  Filed  7-29-96:  8:4S  ami 

anjNa  coes  »m  m  r 
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ACTION:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  notice  aimounces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  the 
National  Pollutant  Discbarge 
Elimination  System  (NPDES) 
Compliance  Assessment/Certification 
Information  (OMB  Control  No.  2040- 
0110,  expiration  date  9/30/96).  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  il  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  August  29, 1996. 
FOB  FURTHER  INFORMATION  ON  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1427.05. 


SUPPI.EMENTARY  tNFOOMATION: 

Title:  Information  Collection  Request 
for  the  National  Pollutant  Discharge 
Elimination  System  (NPDES) 
Compliance  Assessment/Certification 
Information  (OMB  Control  No.  2040- 
0110;  EPA  ICR  No.  1427.05)  expiring  9/ 
30/96.  This  is  a  revision  of  a  currently 
approved  collection. 

Abstract:  C(»npliance  assessment 
reporting  requirements  consist  of 
routine  submittals  which  may  include 
annual  certifications,  reports  submitted 
when  a  compliance  schedule  milestone 
is  reached,  and  non-routine  submittals, 
which  are  required  when  certain 
conditions  occur  (e.g..  unanticipated 
bypass).  Permit  writers  need  this 
information  to  determine  if  permittees 
are  complying  with  the  terms  and 
conditions  of  their  permits.  The 
information  is  mandatory,  established 
by  (1)  reporting  requirements  in  40  CFR 
Part  122,  Sections:  122.41(e)(5);  122.41 
(j)  and  (1);  122.41  (m)  and  (n);  122.44; 
end,  (2)  inspection  and  recordkeeping 
requirements  for  storm  water  associated 
with  industrial  discharges  in  40  Ul^'k 
Part  122.  Section  122.41(i)(4)  (i)and  (ii). 
This  ICR  fully  integrates  compliance 
assessment  requirements  previously 
covered  under  the  Storm  Water 
Implementation  VCR  (OMB  No.  2040- 
0004);  sewage  sludge:  and  certification 
for  exemption  from  monitoring  for 
seven  industrial  categories  (OMB  No. 
2040-0033):  and,  includes  consideration 
for  new  storm  water  sources,  many  of 
which  were  permitted  for  the  first  time 
in  the  last  three  years.  Users  of  tha  data 
indude  Federal  (EPA)  and  State 
pannitting  authorities  for  determining 
corapUanca  under  the  above  citations. 

A>  agancy  nay  not  caaduct  or 
tpoosor,  and  a  person  is  not  requited  to 


respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
solidting  comments  on  this  collection 
of  information  was  published  on  April 
9. 1996  (61  FR  15801:  a  technical 
correction  was  published  on  May  8, 
1996  (61  FR  20814).  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  6  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disdosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
infomuition;  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
NPDES  permittees. 

Estimated  Number  of  Respondents: 
23,673. 

Frequency  of  Response:  Variable,  as 
needed. 

Estimated  Total  Annual  Hour  Burden: 
744,865  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  induding  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.1427.05  and 
OMB  Control  No.2040-0110  in  any 
correspondence. 

Ms.  Sandy  Fanner,  U.S.  Environmental 
Protection  Agency.  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW.,  Washington,  DC  20460 

and 
Office  of  Information  and  Regulatory 
Affaire,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW., 
Washi]«lon.  DC  20503. 


Dated:  July  23, 1998. 
Joaepli  katier. 

Director.  Regulatory  Infomtation  Division. 
IFR  Doc  96-19324  Filed  7-20-96:  8:45  ami 


[Fra.-ss44-q 

Proposed  Administrative  Settlement 
Under  Section  122(Ii)  and  Section 
10«(a)  of  the  Comprehensive 
Environmental  Raaponsa, 
Compenaation  and  UabUlty  Aetof  1900 
(CERCLA),  as  Amended,  42  U.S.C. 
9022(h)  md  42  U.S.C.  0006<a),  Black 
Hawk  Iron  and  Metaia  SHa,  Watertoo, 
lA 

AOatCY:  Enviroimiental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement:  Black  Hawk 

Iron  and  Metal  Site,  Waterloo,  Iowa. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  enter  into 
an  administrative  settlement  to  resolve 
claims  under  the  Comprehensive 
Enviroiunental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA).  as. 
amended,  42  U.S.C.  9622(h).  This 
settlement  is  intended  to  resolve  the 
liability  of  Chicago  Central  4  Padfic 
Railroad,  for  the  response  costs  incurred 
and  to  be  incurred  at  the  Black  Hawk 
Iron  and  Metal  Superfund  Site, 
Waterloo,  Iowa. 

DATES:  Written  comments  must  be 
provided  on  or  before  August  29, 1996. 
AOOflESSES:  Comments  should  be 
addressed  to  Belinda  Holmes.  Assistant 
Regional  (Counsel,  United  States 
Environmental  Protection  Agency, 
Region  VIl,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101  and  should 
refer  to:  In  the  Matter  of  Black  Hawk 
Iron  and  Metal  Site,  Waterloo,  Iowa. 
C3iicago  Central  &  Padfic  Railroad.  EPA 
Docket  No.  96-F-0006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  Holmes,  Assistant  Regional 
Counsel.  United  States  Environmental 
Protedion  Agency,  Region  VII,  726 
Miimesota  Avenue,  Kansas  City,  Kansas 
66101,(913)551-7714. 
SUPf>LEMENTART  MFOHMATION:  The 
proposed  settling  party  is  Chicago 
Ontral  and  Pacific  Railroad  Company 
(CCP).  the  owner  and  operator  of 
approximately  a  0.25  acre  adive 
railroad  spur,  that  is  part  of  the  Black 
Hawk  Iran  and  Metal  Superfund  Site 
(the  Site). 

The  Black  Hawk  Iron  and  Metal  Site 
was  operated  as  a  scrap  metal  salvage 
operation  from  the  early  1950s  until 
May,  1891.  At  least  three  separate 
busiiteaaes  have  operated  at  the  Site, 
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including  Black  Hawk  Iron  and  Metal, 
Inc.  R&M  Midwest  Metals,  Inc.,  and 
Capital  Metals.  Inc.  Various  salvage 
operations  at  the  Site  included  resale  of 
scrap  metal  and  tiansfonsws  and  lead 
reclamation  from  batteries,  as  well  as 
smelting  of  copper  and  other  metals. 
The  Site  is  approximately  4.5  acres  in 
size  and  is  comprised  of  two  parcels, 
divided  bf  a  0.25  acre  active  railroad 
spur  owned  and  operated  by  CCP.  The 
Site  is  surrounded  by  approximately 
twenty-three  (23)  single  family 
residences  on  the  West,  North  and  East 
sides.  The  strip  of  land  on  which  the 
nil  spur  is  built  was  conveyed  to  the 
Dubuque  ft  Sioux  Qty  Railroad 
Company  by  two  separate  deeds  in 
October,  192S  and  June,  1928.  The  strip 
of  property,  including  the  rail  spur,  was 
conveyed  to  the  Illinois  Central  Railroad 
Company  in  December,  1985  as  part  of 
CCP's  purchase  of  several  rail  lines  from 
Illinois  Central  Railroad.  The  parcels 
north  and  south  of  the  rail  spur  are 
owned  by  other  potentially  responsible 
parties.  The  south  1.3  acre  parcel  was 
used  for  the  disposal  of  broken  battery 
casings  and  the  scrap  debris,  including 
empty  wooded  wire  rope  spools. 

In  November,  1993,  neighborhood 
residents  reported  to  the  Waterloo  Fire 
Department  that  a  child  had  returned 
home  from  the  Site  with  a  small  )ar  of 
metallic  mercury  which  the  child  had 
collected  while  playing  at  the  Site.  The 
Waterloo  Fire  Department  referred  the 
matter  to  the  Black  Hawk  County  Health 
Department  and  IDNR  for  investigation. 
IDNR  requested  assistance  from  EPA, 
and  D'A  personnel  visited  the  Site  and 
collected  several  samples  form  the  Site. 
Merciuy  in  concentrations  of  up  to 
3,490  mg/kg,  ersanic  in  concentrations 
up  to  59.9  mg/kg.  antimony  in 
concentrations  up  to  1,200  mg/kg, 
copper  In  concentrations  up  to  313,000 
mg/kg,  and  leed  in  concentrations  up  to 
53,000  mg/kg  were  present  in  soils  at 
the  site.  In  addition  soil  samples  from 
ten  of  the  adjacent  residents  contained 
lead  in  coiusentrations  exceeding  500 
mg/kg. 

A  large  percentage  of  the  surface  area 
of  CCP's  property  was  covered  with 
battery  casings  and  bagments  of  lead 
plates. 

In  June  1994,  EPA  conducted  an 
emergency  removal  action  to  stabilize 
conditions  at  the  Site.  Residential  soils 
containing  lead  at  levels  greater  than 
500  mg/kg  were  removed  and 
impounded  on-site.  In  addition,  3,500 
linear  feet  of  security  fencing  was 
installed  around  the  north  and  south 
parcels.  During  the  stunmer  of  1995, 
CCP  performed  its  own  investigation  of 
the  Soils  on  the  0.25  acre  rail  spur. 
Results  of  sampling  conducted  by  CCP 


showed  hod  in  surface  soil  at 
concentrations  up  to  1,690  mg/kg,  and 
in  subsurface  soil  at  concentrations  up 
to  17340  mg/kg. 

On  August  28, 1995,  the  Regional 
Administrator  of  EPA  Region  VH,  signed 
an  Action  Memorandum  authorizing  a 
second  removal  action  at  the  Site.  Tie 
Action  Memorandum,  among  other 
things,  authorized  EPA  to  excavate  and 
dispose  of  contaminated  surface  soil  at 
the  Site,  including  the  soil  beneath  and 
around  the  rail  spur  owned  by 
Respondent.  The  total  cost  of  cleanup  of 
the  Site  was  estimated  at  approximately 
$3.8  million.  The  Action  Memorandum 
includes  a  determination  by  EPA  that 
the  Site,  if  unaddressed,  presents  an 
imminent  and  substantial  endangerment 
to  public  health  or  welfare  or  lo  the 
environment  Part  of  the  basis  for  this 
determination  was  the  continued 
possibility  that  neighborhood  children 
would  be  exposed  to  the  contamination 
at  the  Site  by  trespassing  on  the  Site  or 
by  inhalation  of  dust  blown  from  the 
Site. 

The  proposed  settlement  provides 
that  Respondent  shall  comply  with  the 
following  provisions: 

1.  CCP  shall  pay  to  the  EPA 
Hazardous  Substance  Superfund  ninety 
thousand  dollars  ($90,000.00)  in 
reimbursement  of  past  and  future 
response  costs.  In  addition,  the 
settlement  required  CCP  to  perform  a 
portion  of  the  work  at  the  Site, 
including  removing  and  replacing  rails 
and  equipment,  and  grading  and 
building  a  crossing. 

2.  COP  is  also  required  to  provide 
access  to  the  property  within  the  site 
owned  by  CCP  until  EPA  completion  of 
all  response  activities  at'the  Site. 

3.  The  proposed  settlement  further 
provides  CCP  with  a  covenant  not  to  sue 
CCP  for  judicial  imposition  of  damages 
or  civil  penalties  or  to  take 
administrative  action  against  CCP 
provided  CCP  performs  as  required 
under  the  terms  of  the  settlement. 

The  settlement  has  been  approved  by 
the  Attorney  General  in  accordance  with 
SecUon  122(h)(1)  of  CERCLA,  42  U.S.C 
122A(h)(l). 

Dated:  )uly  S,  1996. 
WOHuatiee, 

Acting  Begfonal  Administmtor. 
(FR  Doc.  96-19327  Filed  7-29-96:  8:45  ami 


[FnL-SS40-t] 

Notic*  Of  AvailiMHty  for  AdminlMaliv* 
RacoRl*  ot  CERCLA  Rmpoom  Actions 

auiWARV:  The  Environmental  Protection 
Agency  (EPA)  annwinres  the 


availability  of  files  comprising  the 
administrative  record  for  the  selection 
of  response  actions  at  the  following 
sites.  The  authority  for  selection  of 
response  action  at  these  sites  is  found  in 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  as  amended.  The 
administrative  record  file  includes 
documents  which  form  the  basis  fortha 
selection  of  a  response  action.  EPA 
seeks  to  inform  the  public  of  the 
availability  of  the  record  files.  This  is 
not  an  inclusive  list  of  sites  at  which 
EPA  is  taking  action  under  CERCLA,  nor 
does  it  provide  an  inclusive  list  of 
actions  taking  place  at  any  site.  The  list 
does  not  include  Federally-owned 
facilities  or  response  actions  for  which 
a  State  Agency  is  the  lead  Agency. 

Provisions  surrounding 
administrative  record  files  for  CERCLA 
responses — including  provisions  for 
public  availability,  submission  of  public 
comments,  and  EPA  responses  to 
comments — are  found  in  National 
Contingency  Plan  (NCP)  Sections 
300.415(m),  300.439(0(3),  and  Subpart  I. 
For  the  actions  listed  below, 
administrative  record  files  have  been  or 
soon  will  be  available  for  public 
inspection.  Among  files  that  are 
available,  some  have  already  entered  a 
public  comment  period,  while  othera 
have  not. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Administrative  Record 
Coordinator  (ARC)  for  the  Region  in 
which  the  site  occure.  Administrative 
Records  Coordinators  and  their 
telephone  numbera  are  listed  in  the 
notice  at  the  beginning  of  each  Regional 
section. 

Dated:  July  1. 1996. 
Linda  Booniasisn, 

.Acting  Dinctor.  Office  of  Site  Remediation 
Enforcement. 

For  further  information  on  Region  1 
sites,  contact  Administrative  Record 
Coordinator  Margaret  Meehan,  at  617/ 
573-9647. 

Atlas  Tack  Corp  MAIX)O1026319, 
Bristol  County.  MA 
Operable  Unit  01:  Remedial 
bivestigation  started  on  9/18/89 
Barkhamsted-New  Hartford  Landfill 
CTD980732333,  Litchfield  County. 

cr 

Operable  Unit  01:  Remedial 

Investigation  started  on  9/30/91 
Bennington  Municipal  Sanitary  Landfill 

VTD981064223,  Bennington 

■County,  VT 
Operable  Unit  01:  Remedial 

Investigation  started  on  6/28/91 
BFI  Sanitary  Landfill  (Rockingham) 

VTD980S2009Z,  Windham  County, 

VT 
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Operable  Unit  01:  Non-Time-Critical 

Removal  started  on  7/26/94 
Burgess  Brothera  Landfill 

VTD00396S415,  Bennington 

County,  VT 
Operable  Unit  01:  Remedial 

Investigation  started  on  8/27/91 
Central  Landfill  RID980520183, 

Providence  County,  RI 
Operable  Unit  02:  Remedial 

Investigation  started  on  8/25/94 
Davis  (C;SRT  Landfill  RID980731459, 

Providence  County,  RI 
Operable  Unit  01:  Remedial 

Investigation  started  on  9/27/90 
Fletcher's  Paint  Works  ft  Storage 

NHD001079649,  Hillsborough 

County,  NH 
Operable  Unit  01:  Remedial 

Investigation  started  on  7/29/90 
Gallup's  Quarry  CTD108960972. 

Windham  County,  CT 
Operable  Unit  01:  Remedial 

Investigation  started  on  9/7/93 
Gaynor  Stafibrd  Industries 

CntX>0114037S,  Tolland  County, 

CT 
Operable  Unit  00:  Time-Critical 

Removal  started  on  3/1/96.  Primary 

Contaminants:  Chromic  Acid, 

Asbestos,  Benzoic  Acid,  Copper 

Potassium  Permanganate 
Industri-Plex  MAD076580950. 

Middlesex  County.  MA 
Operable  Unit  02:  Remedial 

Investigation  started  on  5/30/90 
Remediallnvestigation  started  on  12/ 

8/89 
Iron  Horse  Park  MAD051787323. 

Middlesex  County,  MA 
Operable  Unit  03:  Remedial 

Investigation  started  on  1/31/90 
Kellogg-Deering  Well  Field 

CTDg80670814,  Fairfield  County. 

CT 
Operable  Unit  03:  Remedial 

Investigation  started  on  S/16/90 
New  Bedibnl  Site  MAO98073133S, 

Bristol  County,  MA 
Operable  Unit  03:  Remedial 

Investigation  started  on  9/28/93 
New  England  Precision  Prod  (D  ft  S 

Screw)  RID001188325,  Providence 

County,  R] 
Operable  Unit  00:  Time-Critical 

Removal  started  on  S/S/96 
Primary  Contaminants:  Acetone. 

Nitric  Acid,  Methyl  Ethyl  Ketone 

Trichloroethylene 
New  Hampshire  Plating  Co 

NHD0010gi453,  Hlllsborotigh 

County.  NH 
Operable  Unit  01:  Remedial 

Investigation  started  on  7/14/92 
Nyanza  Chemical  Waste  Dump 

MADgg0685422,  Middlesex 

County,  MA 
Opraable  Unit  04:  Remedial 

Investigation  started  on  2/18/93 


Pine  Street  Canal  VTDg80523062, 
Chittenden  County,  VT 
Operable  Unit  01:  Remedial 
Investigation  started  on  7/22/94 
Raymark  Industries,  Inc. 

CTD001186618,  Fairfield  County. 
CT 
Operable  Unit  00:  Removal  started  on 

6/15/93 
Operable  Unit  03:  Remedial 
Investigation  started  on  9/20/93 
Rose  Hill  Regional  Landfill 

RID980521025,  Washington  County, 
RI 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/30/90 
Saco  Municipal  Landfill 

MED9805043g3,  York  County,  ME 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/26/95 
Shpack  Landfill  MAD980503973,  Bristol 
County,  MA 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/24/90 
Solvents  Recovery  Service  New  England 
CTD009717604,  Hartford  County, 
CT 
Operable  Unit  OO:  Non-Time-Critical 

Removal  started  on  9/18/94 
Operable  Unit  03:  Remedial 
InvestigaUon  started  on  8/12/88 
Wells  CftH  MAD980732168,  Middlesex 
County,  MA 
Operable  Unit  OZ:  Remedial 

Investigation  started  on  9/28/90 
Operable  Unit  03:  Remedial 

Investigation  started  on  9/28/90 
For  further  information  on  Region  2 
sites,  contact  Administrative  Record 
Coordinators  Jennie  Delcimento 
(remedial  sites),  at  212/637-4296.  or 
Lisa  Guameiri  (removal  sites),  at  008/ 
321-6180. 
ALCOA  Aggregation  Site 

NYD980506232,  St  Lawrence 
County.  NY 
Operable  Unit  01:  Remedial 
Investigation  started  on  12/15/89 
Barceloneta  Landfill  PRD980509129, 
Florida  County,  PR 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/28/90 
Bridgeport  Rental  &  Oil  Services 

NJD053Z92652,  Gloucester  County. 
NJ 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/29/88 
Bullock  Property  NJD986618031, 
Atlantic  County,  NJ 
Operable  Unit  OO:  Time-Critical 
Removal  started  on  Z/6/96 
Carroll  ft  Dubies  Setvage  Disposal 
NYD010g68014.  Orange  County. 
NY 
Operable  Unit  02:  Remedial 
Investigation  started  on  7/31/92 
Chemical  Insecticide  Corp 

NJDg8(M84653.  Middlesex  County. 
NJ 


Operable  Unit  02:  Remedial 
Investigation  started  on  3/29/85 
Qiemical  Ueaman  Tank  Lines.  Inc. 

N)D047321443,  Glouoester  County. 
NJ 
Operable  Unit  02:  Remedial 
InvestigaUon  started  on  7/15/85 
Chemsol,  Inc  NJD980S2B889,  Middlesex 
County.  NJ 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/28/90 
Gba-Ceigy  Corp  NJD001S02517.  Ocean 
County,  NJ 
Operable  Unit  02:  Remedial 

Investigation  started  on  7/5/89 
Bamedial  InvestigaUon  started  on  9/ 
30/89 
CPS/Madison  Industries  NJD002141190. 
Middlesex  County.  NJ 
Operable  Unit  01:  Remedial 
Investigation  started  on  1/15/83 
Curcio  Scrap  Metal.  Inc  NJD011717584. 
Bergen  County,  NJ 
Operable  Unit  02:  Remedial 
Investigation  started  on  4/21/95 
Davis  ft  Geek  Inc  PRD091200477, 
Manati  County,  PR 
Operable  Unit  03:  Remedial 
Investigation  started  on  6/2/89 
Denzer  ft  Schafar  X-Ray  Co 

NJD046644407,  Ocean  Countv.  NJ 
Operable  Unit.00:  Time-Critical 
Removal  started  on  4/24/96 
Diamond  Alkali  Co  NJD9B0528996. 
Essex  County,  NJ 
Operable  Unit  02:  Remedial 
Investigation  started  on  4/20/04 
Dover  Municipal  Well  4  NJD980654131. 
Morriis  County,  NJ 
Operable  Unit  02:  Remedial 
Investigation  started  on  7/6/93 
Dupont  /NECCO  Park  NYD980532162, 
Niagara  County,  NY 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/29/89 
Ever  PhilUps  Leasing  NJD9806S4222. 
Morris  County,  NJ 
Operable  Unit  02:  Remedial 
InvestigaUon  started  on  2/1S/96 
Facet  Enterprises,  Inc,  NYD073675S14, 
Chemimg  County,  NY 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/22/86 
Fair  Lawn  Well  Field  NJD980654107, 
Bergen  County,  NJ 
Operable  Unit  01:  Remedial 
bivestigation  started  on  9/30/92 
Forest  Glen  Mobile  Home  Subdivision 
NYD981560923,  Niagara  County. 
NY 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/30/92 
Franklin  Burn  Site  NJD986S70992. 
Glouoester  County,  NJ 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/30/92 
Glen  Ridge  Radium  Site  NJDge0785646, 
Essex  County,  NJ 
Operable  Unit  02:  Remedial 
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Investigation  started  on  3/30/90 
Grand  Street  Mercury  Site 

NJ0001327733.  Hudson  County.  N] 
Operable  Unit  00:  Time-Critical 
Removal  started  on  1/5/96 
Hercules,  bic  (Cibbstown  Plant) 

NjD00234goS8.  Gloucester  County, 
NJ 
Operable  Unit  02,  Remedial 
Investigation  started  on  7/2/86 
Higgins  Disposal  NJD0S3102232, 
Somerset  County,  NJ 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/17/90 
Higgins  Farm  N)D981490261.  Somerset 
County.  NI 
Operable  Unit  00:  Time-Critical 
Removal  started  on  4/11/96 
Hooker  Chemical/Ruco  Polymer  Corp 
NYD002920312  Nassau  County,  NY 
Operable  Unit  03:  Remedial 
Investigation  started  on  9/23/94 
Hopkins  Farm  NID980532840,  Ocean 
County,  NJ 
Operable  Unit  01;  Remedial 
Investigation  started  on  2/3/87 
Hudson  River  PCBs  NYD9e0763841, 
Warren  County,  NY 
Operable  Unit  02:  Remedial 
Investigation  started  on  7/25/90 
Industrial  Latex  Corp  NID98117B411, 
Bergen  County,  NJ 
Operable  Unit  02;  Remedial 
Investigation  started  on  9/30/93 
Industry  Court  Site  NY0OO1327725. 
Suffolk  County.  NY 
Operable  Unit  00:  Time-Critical 
Removal  started  on  3/20/96 
Island  Chemical  Corp/V.L  Chemical 
Corp  VID980651095,  St  Croix 
County,  VI 
Operable- Unit  01:  Remedial 
Investigation  started  on  9/29/94 
Janssen  Inc.  PRD980536049,  Gurabo 
County,  PR 
Operable  Unit  03:  Remedial 
Investigation  started  on  3/28/91 
Johnson  &  Towers  NJD0023000S1, 
Burlington  County.  NJ 
Operable  Unit  01:  Remedial 
Investigation  started  on  11/22/85 
Jones  Chemical.  Inc  NYD000813428, 
Livingston  County,  NY 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/29/91 
Jones  Sanitation  NYD980S34556, 
Dutchess  County,  NY 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/26/91 
Kaufhnan  ft  Minteer.  Inc 

NJD002493054,  Burlington  County, 
NJ 
Operable  Unit  01;  Remedial 
Investigation  started  on  4/11/89 
Kentucky  Avenue  Well  Field 

NYD9806S0667,  Chemung  County, 
NY 
Operable  Unit  03:  Remedial 
Investigation  started  on  8/8/01 


Kin-Buc  Landfill  NJD049860836. 
Middlesex  County,  NJ 
Operable  Unit  00:  Removal  started  on 
0/23/83.  Primary  Contaminants: 
PCB.Adds 
Li  Tungsten  Corp  NYD986882660. 
Nassau  County,  NY 
Operable  Unit  00:  Emergency 
Removal  started  1/5/96  Time- 
Critical  Rem.  started  4/4/96 
Operable  Unit  01:  Remedial 
Investigation  started  on  8/26/92 
Liberty  Industrial  Finishing 

NYD000337295,  Nassau  County, 
NY 
Operable  Unit  01:  Reme4^ 

Investigation  started  on  0/28/90 
Operable  Unit  02;  Remedial 
Investigation  started  on  9/30/95 
Ludlow  Sand  ft  Gravel  NYD013468939, 
Oneida  County,  NY 
Operable  Unit  02:  Remedial 
Investigation  started  on  11/12/89 
Malta  Rocket  Fuel  Area  NYD980535124, 
Saratoga  County,  NY 
Operable  Unit  01 :  Remedial 
Investigation  started  on  11/10/89 
Maywood  Uiemical  Co  NJD980S29762, 
Bergen  Coimty.  NJ 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/21/87 
Monitor  Devices/Interdrcuits  Inc 

NJD980529408,  Monmouth  County. 
NJ 
Operable  Unit  01;  Remedial 
Investigation  started  on  3/12/92 
Montclair/West  Orange  Radium  Site 
NJD9807856S3,  Essex  County,  NJ 
Operable  Unit  02:  Remedial 
Investigation  started  on  3/30/90 
Newstead  Site  NY0986883387,  Erie 
County.  NY 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/26/90 
North  Bloomfleld  NYD982181414, 
Livingston  County,  NY 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/11/89 
North  Sea  Municipal  Landfill 

NYD980762520,  Suifolk  County, 
NY 
Operable  Unit  02:  Remedial 
Investigation  started  on  7/27/89 
Olean  Well  Field  NYD980528657, 
Cattaraugus  County,  NY 
Operable  Unit  02:  Remedial 

Investigation  started  on  6/25/91 
Remedial  Investigation  started  on  6/ 
25/91 
Onondaga  Lake  NYD986913580, 
Onondaga  County,  NY 
Operable  Unit  01:  Remedial 

Investigation  started  on  5/10/93 
Remedial  Investigation  started  on  9/ 
30/94 
Orchard  Place  (Qual  Krom) 

NYD071091292,  Dutchess  County, 
NY 
Operable  Unit  00;  Time-Critical 


Removal  started  on  3/19/96 
Pohatcong  Valley  Ground  Water 

Contaminan  NJD981179047,  Wanen 
County,  NJ 
Operable  Unit  01:  Remedial 
Investieation  started  on  9/30/88 
Pollution  Abatement  Services 

NYD000511659,  Oswego  County, 
NY 
Operable  Unit  03:  Non-Time-Critical 
Removal  started  on  9/30/94 
Pulverizing  Services  N]Dg80582142, 
Burlington  County,  NJ 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/31/89 
Quanta  Resdurces  N)D000606442, 
Bergen  Coimty,  NJ 
Operable  Unit  00:  Time-Critical 
Removal  started  on  12/14/95 
Reynolds  Metals  Co  NYD002245967,  St. 
Lawrence  County,  NY 
Operable  Unit  00:  Removal  started  on 
9/10/90 
.  Richardson  Hill  Road  Landfill/Pond 
NYD980507735,  Delaware  County, 
NY 
Operable  Unit  01;  Remedial 
Investigation  started  on  7/22/87 
Ringwood  Mines  Landfill 

NID980529739,  Passaic  County,  NJ 
Operable  Unit  00:  Removal  started  on 
9/12/89 
Rockaway  Borough  Well  Field 

NJD980654115,  Morris  County,  NJ 
Operable  Unit  03:  Remedial 

Investigation  started  on  9/30/92 
Remedial  Investigation  started  on  9/ 
27/95 
Roebling  Steel  Co  NJD073732257. 
Burlington  County,  NJ 
Operable  Unit  04:  Remexlial 

Investigation  started  on  9/29/92 
Operable  Unit  OS:  Remedial 
Investigation  started  on  9/30/95 
Rosen  Brothers  Scrap  Yard/Dump 
NYD982272734,  Cortland  County, 
NY 
Operable  Unit  01:  Remedial 
Investigation  started  on  1/4/90 
Sayreville  Landfill  NJD980505754, 
Middlesex  County,  N) 
Operable  Unit  02:  Remedial 
Investieation  started  on  11/26/91 
Scientific  Chemical  Processing 

NID070565403,  Bergen  County,  NJ 
Operable  Unit  02:  Remedial 
Investigation  started  on  12/19/88 
Shieldalloy  Corp  NJIX)02365930. 
Gloucester  County,  NJ 
Operable  Unit  02:  Remetdial 
Investigation  startad  on'10/5/88 
St  Lawrence  Pulp  ft  Paper  Corp. 
NYD000332924,  St  Lawrence 
County,  NY 
Operable  Unit  (X):  Time-Critical 
Removal  started  on  5/13/96 
Strathmere  River  NJD982540197,  Cape 
May  County,  NJ 
Operable  Unit  00;  Removal  sUrted  on 
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12/15/87 
Syoiaat  LandBU  NYD000511360, 
Nassau  County.  NY 
Operable  Unit  02:  Remedial 
Investigation  started  on  11/15/90 
Tome  Valley  Road  Site  NY0001407857, 
Rockland  County,  NY 
Operable  Unit  00:  Emergency 
Removal  started  on  4/20/96 
Tri-Cities  Banel  Co.,  Inc 

NYD98050928S.  Broome  County, 
NY 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/14/92 
Tutu  Wallfield  VID982272569,  St 
Thomas  County,  VI 
Operable  Unit  00:  Removal  started  on 

9/24/90 
Operable  Unit  01:  Remedial 
Investigation  started  on  2/19/92 
V&M/Albadaio  Farms  Norte  Ward 

PRDg87366101,  Vega  Baga  County, 
PR 
Operable  Unit  00:  Time-Critical 
Removal  started  on  2/6/96 
Vega  Alta  Public  Supply  Wells 

PRD08076377S.  Vega  Alta  County, 

ra 

Operable  Unit  02:  Remedial 

Investigation  started  on  10/23/90 
Volney  Municipal  Landfill 

NYD080509376,  Oswego  County, 
NY 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/28/90 
York  Oil  Co  NYD000511733.  Franklin 
County,  NY 
Operable  Unit  02:  Remedial 

Investigation  started  on  5/21/92 
For  further  information  on  Region  3 
sites,  contact  Administrative  Record 
Coordinators  Aima  Butch  [remedial 
sites)  al  21S/SS6-31S7,  Joaime 
McDonald  (removal  sites)  at  215/597- 
6680,  or  Cordelia  Stephens 
(enforcement)  at  215/597-0299. 
Abar  Corp  PAD077060358.  Bucks 
County,  PA 
Operable  Unit  00:  Removal  started  on 
12/26/85 
Amcbem  Prod  Inc  PAD002348324, 
Montgomery  Coimty,  PA 
Operable  Unit  00:  Removal  started  on 
8/26/86 
Austin  Avenue  Radiation  Site 

PAD987341716,  Delaware  County. 
PA 
Operable  Unit  02:  Remedial 
Investigation  started  on  12/31/04 
Avtex  Fibers.  Inc  VAD070358684. 
Warren  County.  VA 
Operable  Unit  00:  Non-Time-Critical 

Removal  started  on  8/28/90 
Operable  Unit  06:  Remedial 

Investigation  started  on  9/27/90 
Operable  Unit  07:  Remedial 

Investigation  started  on  3/30/93 
Operable  Unit  08:  Remedial 


bvecligatioD  (tuted  on  6/19/95 
Berkley  Products  Co  Dump 

PAD080538649,  Lancaster  County, 
PA 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/12/90 
Berks  Landfill  PAD0006S1810,  Series 
County.  PA 
Operable  Unit  01:  Remedial 
Investigation  started  on  6/26/91 
Big  Stone  Gap  Assess  VA0001327816. 
Wise  County,  VA 
Operable  Unit  00:  Time-Critical 

Removal  started  on  2/27/96 
Primary  Contaminants: 
Polychlorinated  Biphenyls,  Lead 
Boarfaead  Farms  PAD047726161,  Bucks 
County,  PA 
Operable  Unit  01:  Remedial 
Investigation  started  on  12/5/89 
Butler  Mine  Tunnel  PAD980S084S1, 
Luzerne  County.  PA 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/30/87 
Cherry  Pit  Drum  MDOOO 1406867, 
Baltimore  County,  MD 
Operable  Unit  00:  Emergency 
Removal  started  on  4/8/96 
Crater  Resources/Keystone  Coke/ Alan 
Wood  PyVO9B0419097,  Montgomery 
County.  PA 
Operable  Unit  01;  Remedial 
Investigation  started  on  9/7/94 
Crossley  Farm  PAD981740061,  Berks 
County,  PA 
Operable  Unit  01;  Remedial 
Investigation  started  on  9/27/94 
Culpeper  Wood  Preservers,  Inc 

VAD0591652B2,  Culpeper  County. 
VA 
Operable  Unit  01:  Remedial 
Investigation  started  on  6/16/93 
E)eardorff  Drive/Ridge  Road— HSCA 
PAD981939937,  York  County,  PA 
Operable  Unit  00:  Removal  started  on 
2/13/87.  Primary  Contaminants: 
Trichloroethylene 
Delaware  Qty  PVC  Plant 

DEDg80S51667,  New  Castle  County, 
DE 
Operable  Unit  03;  Remedial 

Investigation  started  on  6/30/95 
Operable  Unit  04;  Remedial 
Investigation  started  on  12/12/95 
Douglassville  Disposal  PAD002384865: 
Berks  County,  PA 
Operable  Unit  00:  Time-Critical 
Removal  started  on  3/13/96. 
Primary  Contaminants; 
Polychlorinated  Biphenyls  Phenol. 
3-(l-methylethyl)-.methylcarbama 
Dublin  TCE  Site  PAD981740004,  Bucks 
County,  PA 
Operable  Unit  02;  Remedial 
Investigation  started  on  8/15/91 
East  Tenth  Street  P/a}g87323458, 
Delaware  County,  PA 
Operable  Unit  00:  Non-Tune^iitical 
Removal  started  on  2/28/91 


Elizabethtown  Landfill  PADS80S30712, 
Lancaster  County,  PA 
Operable  Unit  01;  Remedial 
Investigation  started  on  0/Z8/90 
Elnma  School  PADgei0349e4. 
Washington  County,  PA 
Operable  Unit  00:  Remedial 
Investigation  started  on  9/4/91 
Flke  Chemical,  toe  WVD047989207, 
Kanawha  County.  WV 
Operable  Unit  04:  Remedial 
Investigation  started  on  9/30/94 
Fischer  ft  Porter  Co  PAD002345817. 
Bucks  County,  PA 
Op«nble  Unit  02:  Remedial 
Investigation  started  on  2/20/02 
Glenside  Mercury  Spill  PA0001401S20. 
Montgomery  County.  PA 
Operable  Unit  00:  Emergency 
Removal  started  on  2/23/06 
Primary  Coataminants:  Mercury 
Halby  Chemical  Co  DEDe80e3O954. 
New  Castle  County,  DE 
Operable  Unit  02;  Remedial 
Investigation  started  on  12/20/91 
Hanlin-AlUed-Olin  WVD02418S373. 
ManhaU  County,  WV 
Operable  Unit  00:  Removal  started  on 
12/8/89 
Havertown  PCP  PAD0O233801O, 
Delaware  County,  PA 
Operable  Unit  00:  Non-Time-Critical 

Removal  started  on  9/6/94 
Primary  Contaminants:  Arsenic  Dust, 

Pentachloropbenol 
Operable  Unit  03:  Remedial 
tovestigation  started  on  8/15/91 
IFMS  Test  Site  WVIX)46557096,  County. 
WV 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/29/91 
Jacks  CreekySitkin  Smelting  and 
Refinery  PAD980S29493.  Mifflin 
County,  PA 
Operable  Unit  00:  Emergency 
Removal  started  on  4/8/96 
Primary  Contaminants;  Lead.  Nickel 
Powder.  Chromium,  Copper,  Zinc 
Operable  Unit  01 :  Remedial 
tovestigation  started  on  8/28/90 
Kane  ft  Lombard  Street  Drums 

MDD980923783,  Baltimore  County. 
MD 
Operable  Unit  02:  Remedial 
tovestigation  started  on  7/16/93 
Kardon  Park  PA0987278363.  Chester 
County,  PA 
Operable  Unit  00:  Emergency 
Removal  started  on  4/19/96 
Keystone  Sanitation  Landfill 

PAD0S4142781,  York  County.  PA 
Operable  Unit  02:  Remedial 
tovestigation  started  on  4/21/94 
Klotz  Brothais  Junkyard 

VAD981 735954,  Staunton  County, 
VA 
Operable  Unit  00;  Removal  started  on 
11/30/88 
Koppers  Co.,  toe  (Newport  Plant) 

DED9805S2244,  New  Castle  County, 
DE 
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Openbls  Unit  01:  Romedial 
InvattigBtion  staitsd  on  9/26/91 
Limestone  Road  MDD980e915e8, 
Alleghany  County,  MD 
Operable  Unit  02:  Remedial 
Investigation  started  on  2/28/90 
Malvern  TCE  PAD0143S3445.  Chester 
County,  PA 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/16/94 
MeUl  Banks  PAD046S57096, 
Philadelphia  County,  PA 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/29/91 
Metropolitan  Mirror  And  Glass 

PAD982366957,  fichuyllull  County, 
PA 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/19/94 
Middletown  Air  Field  PAD980538763. 
Dauphin  County,  PA 
Operable  Unit  03:  Remedial 
Investigation  started  on  2/28/94 
Midway  Route  2  WV0001407188, 
Marshall  County.  WV 
Operable  Unit  00:  Emergency 
Removal  started  on  5/2/96 
Municipal/Industrial  Disposal  Corp- 
HSCA  PAD982366353,  Allegheny 
County.  PA 
Operable  Unit  00:  Removal  started  on 
8/30/88 
MW  Manufacturing  PAD980691372. 
Montour  County,  PA 
Operable  Unit  00;  Time-Critical 
Removal  started  on  4/29/96 
Nelson  Electric  Co  VAD003115706, 
Richmond  County,  VA 
Operable  Unit  00:  Non-Time-Critical 
Removal  started  on  6/22/90 
North  Penn— Area  12  PAD057152365, 
Montgomery  County,  PA 
Operable  Unit  01:  Remedial 
Investigation  started  on  12/23/91 
North  Penn— Area  2  PAD002342475. 
Montgomery  County,  PA 
Operable  Unit  01.  Remedial 

Investigation  started  on  6/30/88 
Operable  Unit  02:  Remedial 
Investigation  started  on  1/31/93 
North  Penn— Area  5  PAD980692693. 
Montgomery  County,  PA 
Operable  Unit  01:  Remedial 
Investigation  started  on  6/30/88 
North  Penn- Area  6  PAD9809Z6976. 
Montgomery  County,  PA 
Operable  Unit  02:  Remedial 

Investigation  started  on  5/11/95 
Operable  Unit  03:  Remedial 
Investigation  started  on  9/28/93 
Ohio  River  Park  PAOg80S08816, 
Allegheny  County.  PA 
Operable  Unit  01:  Remedial 
Investigation  started  on  10/16/91 
Ordnance  Works  Disposal  Areas 
WVD0008S0404,  Monongalia 
County,  WV 
Operable  Unit  02:  Remedial 
Investigation  started  on  6/4/90 


Osborne  Landfill  PAD980712673, 
Mercer  County,  PA 
Operable  Unit  02:  Remedial 
Investigation  started  on  10/31/92 
Palmerton  Zinc  Pile  PAD0OZ395887, 
Carbon  County,  PA 
Operable  Unit  02:  Remedial 

Investigation  started  on  12/13/91 
Operable  Unit  03:  Remedial 

Investigation  started  on  9/24/85 
Operable  Unit  04:  Remedial 
Investigation  started  on  8/12/88 
Rhinehart  Tire  Fire  Dump 

VAD980831796.  Frederick  County, 
VA 
Operable  Unit  03:  Remedial 
Investigation  started  on  6/17/94 
Rodale  Manufacturing  Co.,  Inc 

PAD981033285,  Lehigh  County,  PA 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/22/92 
Saltville  Waste  Disposal  Ponds 

VAD003127578,  Smyth  County.  VA 
Operable  Unit  04:  Remedial 
Investigation  started  on  9/15/88 
Spectron,  Inc  MDD000218008,  Cadi 
Coimty,  MD 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/20/06 
Stresburg  Landfill  PAD000441337. 
Chester  County,  PA 
Operable  Unit  04:  Remedial 
Investigation  started  on  1/14/92 
Struble  Trail  Drums  PA0001405166, 
Chester  County,  PA 
Operable  Unit  00:  Emergency 
Removal  started  on  3/11/96 
Primary  Contaminants:  Carbolic  Oil, 
Polychlorinated  Biphenyls 
Welsh  Landfill  PAD980829527,  Chester 
County,  PA 
Operable  Unit  04:  Remedial 
Investigation  started  on  5/1/90 
Westinghouse  Electronic  (Sharon  Plant) 
PAD005000575.  Mercer  County,  PA 
Operable  Unit  00:  Non-Time-Critical 

Removal  started  on  2/16/94 
Operable  Unit  01:  Remedial 

Investigation  started  on  9/20/88 
For  further  information  on  Region  4 
sites,  contact  Administrative  Record 
Coordinator  Debbie  Jourdan,  at  404/ 
347-7817. 
Aberdeen  Pesticide  Dumps 

NCD980843346,  Moore  County.  NC 
Operable  Unit  05:  Remedial 
Investigation  started  on  3/21/94 
American  Creosote  Works,  (Jackson 
Plant)  TND0070187gg,  Madison 
County,  TN 
Operable  Unit  02:  Remedial 
Investigation  started  on  12/29/89 
Aqua-Tech  Environmental  Inc  (Grace 
Labs)  SCD05875478g,  Spartanburg 
County,  SC 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/26/95 
Barker  Chemical  Site  FL0001275627, 
Levy  County,  FL 


Operable  Unit  00:  Time-Critical 
Removal  started  on  4/15/96 
Battery  Toch  (Duracell-Lexington) 
NCD000648402,  Davidson  County. 
NC 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/9/94 
Bay  Drum  FLD088783865:  Hillsborough 
County,  FL 
Operable  Unit  01:  Remedial 

Investigation  started  on  2/5/88 
Operable  Unit  02:  Remedial 
Investigation  started  on  3/1/88 
Broward  County— 21st  Manor  Dump 
FLD9819305O6.  Broward  County, 
FL 
Operable  Unit  01 :  Remedial 
Investigation  started  on  3/2/93 
Cabot/Koppers  FLD980709356.  Alachua 
County,  FL 
Operable  Unit  02:  Remedial 
Investigation  started  on  5/17/94 
Calhoun  Park  Area  SCD987581337. 
Charleston  County,  SC 
Operable  Unit  01:  Remedial 
Investigation  started  on  1/22/93 
Chemfax.  Inc.  MSD008154486,  Harrison 
County,  MS 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/7/94 
Ciba-Geigy  Corp.  (Mcintosh  Plant) 
ALD001221902.  Washington 
County,  AL 
Operable  Unit  OS:  Remedial 
Investigation  started  on  5/21/93 
Coleman-Evans  Wood  Preserving  Co 
FLD991Z79894.  Duval  County.  FL 
Operable  Unit  01:  Remedial 
Investigation  started  on  6/3/93 
Culbertson  Plastics  Drum  Site 

FL0001256312,  Dade  County,  FL 
Operable  Unit  00:  Time-Critical 
Removal  started  on  1/16/96 
Davis  Park  Road  TCE  Site 

NCD98617S644.  Gaston  County.  NC 
Operable  Unit  01:  Remedial 
Investigation  started  on  8/3/95 
Dunaway  Lead  FL0001348986.  Pineallas 
County,  FL 
Operable  Unit  00:  Time-Critical 
Removal  started  on  3/18/96 
Escambia  Wood-Pensacola 

FLD008168346.  Escambia  County. 
FL 
Operable  Unit  00:  Remedial 
Investigation  started  on  9/20/94 
PCX.  Inc.  (Statesville  Plant) 

NCD095458527,  Iredell  County,  NC 
Operable  Unit  03:  Remedial 
Investigation  started  on  6/25/93 
Fiberfine  Of  Memphis  TND007017056, 
Shelby  County,  TN 
Operable  Unit  00:  Time-Critical 
Removal  started  on  5/13/96 
Flanders  Filters  Inc  NCD04S922986, 
Beaufort  County,  NC 
Operable  Unit  01:  Remedial 
Investigation  started  on  2/12/98 
Helena  Chemical  Co.  (Tampa  Plant) 
FLD0S3502696.  Hillsborough 
County,  FL 
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OpMabh  Unit  02:  Remedial 
Investigation  started  on  11/6/92 
Jimmy  Green  Metals  NC0000195743. 
Nash  County,  NC 
Operable  Unit  00:  Time-Critical 
Removal  started  on  5/21/96 
Koppers  Co..  Inc  (Charleston  Plant) 
SCD980310239.  Charleston  County, 
SC 
Operable  Unit  01:  Remedial 
Investigation  started  on  1/14/93 
Koppers  Co.,  Inc.  (Florenoe  Plant) 
SCO003353026,  Florence  County, 
SC 
Operable  Unit  01:  Remedial 
Investigation  started  on  2/29/88 
L  C  P  Oiemicals  Georgia  Inc 

GAD099303182,  Glynn  County.  GA 
Operable  Unit  01:  Remedial 
Investigation  started  on  7/6/95 
Leonard  Chemical  Co..  Inc 

SCD991279324,  York  County.  SC 
Operable  Unit  01:  Remedial 
Investigation  started  on  12/13/90 
Lord  Corp.  Waste  Ponds 

KYDg81929607,  Warren  County. 
KY 
Operable  Unit  00;  Time-Critical 
Removal  started  on  2/15/96 
Marzone  Inc./Chevron  Chemical  Co 
GAD991 275686.  Tift  County.  GA 
Operable  Unit  02:  Remedial 
Investigation  started  on  4/15/95 
Monarch  Tile  Manufacturing,  Inc. 
ALD067102301,  Lauderdale 
County,  AL 
Operable  Unit  00:  Removal  started  on 
12/31/94 
Murray-Ohio  M%  (HorssshOe  Bend) 
TND981014954.  Lawrence  County. 
TN 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/30/90 
National  Southwire  Aluminum  Co 
KYD049062375.  Hancock  County. 
KY 
Operable  Unit  01:  Non-Time-Critical 
Removal  started  on  10/17/95 
NC  State  University  (Lot  86.  Farm  Unit 
*1)  NCD980557656.  Wake  County, 
NC 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/31/92 
Newsom  Brothers/Old  Reichhold 

Chemicals  MSD980840045,  Marion 
County,  MS 
Operable  Unit  02:  Remedial 
Investigation  started  on  10/21/94 
North  Behnont  PCE  Site 

NCD986187128.  Gaston  County,  NC 
Operable  Unit  00:  Time-Critical 

Removal  started  on  4/10/96 
Operable  Unit  01 :  Remedial 
Investigation  started  on  8/7/95 
Old  Mt  Holly  Road  PCE  Site 

NCD986172518.  Mecklenburg 
County,  NC 
Operable  Unit  00:  Time-Critical 
Removal  started  on  4/10/96 


Olin  Corp.  (Mcintosh  Plant) 

ALD00818870e,  WoshUigton      . 
County,  AL 
Operable  Unit  02:  Remedial 

Investigation  started  on  6/17/94 
Operable  Unit  03:  Remedial 
Investigation  started  on  5/21/93 
Peele-Dixie  Wellfield  Site 

FLD984259374,  Broward  County. 
FL 
Operable  Unit  01:  Remedial 
Investigation  started  on  2/16/94 
Petroleum  Products  Corp 

FLDg80798698.  Broward  County. 
FL 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/15/89 
Rainbow  Dnve  Battery  Site 

NCD981031578.  Cabarrus  County. 
NC 
Operable  Unit  00:  Time-Critical 
Removal  started  on  5/20/96 
Ram  Leather  Care  Site  NCD982096653, 
Mecklenburg  County,  NC 
Operable  Unit  00:  Time-Critical 
Removal  started  on  5/4/96 
Red  Penn  Sanitation  Co.  Landfill 
KYD981469794,  Oldham  County, 
KY 
Operable  Unit  01:  Remedial 
Investigation  started  on  8/18/89 
Sapp  Battery  Salvage  FLI}980602882. 
Jackson  County.  FL 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/30/90 
Sherwood  Medical  Industries 

FLD043B613g2.  Volusia  County.  FL 
Operable  Unit  03:  Remedial 
Investigation  started  on  6/25/93 
Shuron  Textron  Inc  SCD003357589. 
Barnwell  County.  SC 
Operab  A  Unit  01 :  Remedial 
Investigation  started  on  11/21/94 
Staufier  Chemical  Co.  (Cold  Creek  Plant) 
ALD095688875.  Mobile  County,  AL 
Operable  Unit  04:  Remedial 
Investigation  started  on  5/21/93 
Stauffer  Chemical  Co.  (Lemoyne  Phut) 
ALD008161176,  Mobile  County.  AL 
Operable  Unit  02:  Remedial 

Investigation  started  on  1/5/90 
Remedial  Investigation  started  on 

12/30/92 
Operable  Unit  04:  Remedial 
Investigation  started  on  5/21/93 
SUuffer  Chemical  Co.  (Tampa  Plant) 
FLD00409253Z,  Hillsborough 
County.  FL 
Operable  Unit  02:  Remedial 
Investigation  started  on  12/12/92 
Staufhr  Chemical  Co.  (Tarpon  Springs) 
FLD010Sge013,  Pinellas  County.  FL 
Operable  Unit  01:  Remedial 
Investigation  started  on  7/28/92 
T.R  Agriculture  4  Nutrition  (Albany) 
GAD042101261,  Dou^erty  County, 
GA 
Operable  Unit  02:  Remedial 
Investigation  started  on  1/20/93 


T.R  Agriculture  ft  Nulritioo 

(Montgomeiy)  ALD007454065, 
ManteoniMy  County.  AL 
Operable  Unit  02:  Remedial 

Investigation  started  on  7/14/94 
Teimessee  Products  TND071St6959, 
Hamilton  County.  TN 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/Z2/95 
Towor  Onrnlml  Co  FLD0040e554e. 
Lake  County.  FL 
Operable  Unit  02:  Remedial 
Investigation  started  on  3/22/94 
Whitehouse  Oil  PiU  FLD980602767. 
Duval  County,  FL 
Operable  Unit  01:  Remedial 
Investigation  started  on  4/15/94 
Woolfblk  Chemical  Works,  lac 

GAD00326957B,  Peach  County.  GA 
Operable  Unit  03:  Remedial 

Investigation  started  on  4/24/90 
Operable  Unit  04:  Remedial 
Investigation  started  on  4/24/90 
Wrigley  Charcoal  Plant  TND980844781. 
Hickman  County,  TN 
Operable  Unit  03:  Remedial 

Investigation  started  on  2/15/89 
For  further  information  on  Region  5 
sites,  contact  Administrative  Record 
Coordinator  Jan  Pfundheller  at  312/353- 
5821. 

Allied  Paper/Portage  Creek/Kalamazoo 
Riv  MID006007306.  Kalamazao 
County,  MI 
Operable  Unit  01:  Remedial 

Investigation  started  on  12/28/90 
Operable  Unit  02:  Remedial 

Investigation  started  on  12/28/90 
Operable  Unit  03:  Remedial 

Investigation  started  on  12/28/90 
Operable  Unit  04:  Remedial 

Investigation  started  on  12/28/90 
Operable  Unit  05:  Remedial 
Investigation  started  on  12/28/90 
Amoco  Chemical  ()olie<  Landfill) 
ILD002994259,  Will  County.  IL 
Operable  Unit  01:  Remedial 
Investigation  started  on  4/7/94 
Augustus  Hook  Property  IND984895045. 
Clinton  County.  IN 
Operable  Unit  00:  Time-Critical 
Removal  started  on  1/25/96 
Beloit  Corp  ILD021440375.  Winnebago 
County.  IL 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/27/90 
Bendix  Corp/Allied  Automotive 

MID005107222,  Berrien  County,  MI 
Operable  Unit  01:  Remedial 
Investigation  started  on  2/13/89 
Bisbee  Undeed  Company 

I1X)001329713,  Cook  County,  IL 
Operable  Unit  00:  Time-Critical 
Removal  started  on  2/13/96 
Bruce  Products  Mip005317862, 
Livingston  County,  MI 
Operable  Unit  00:  Remedial 
Investigation  started  on  7/25/94 


3MS2 
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Byron  Sdvags  Yard  ILD010236230,  Ogle 
County,  IL 
Opeiriils  Unit  04:  Remedial 
tnveitigatiOD  started  on  12/29/89 
Carta  Tin  RMnading  Site 

M100ai401918.  Gnnd  Travoae 
County,  MI 
Opnable  Unit  00:  Emergency 
Removal  ataited  on  12/30/95 
Country  Road  A  Sludge  Oispoaal 
WI0000485613,  Aibland  County, 
WI 
Operable  Unit  01:  Remedial 
Investigation  started  on  8/22/9S 
Delavan  Muni  Well  *4  WID980820()e2, 
Walworth  County,  WI 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/28/90 
Detroit  Pesticide  Project  MI0001273473, 
Wayne  County,  MI 
Operable  Unit  00:  lline-Ciitical 
Removal  started  on  1/16/96 
Dover  Chera  Corp  OHD004210se3. 
Tuscarawas  County,  OH 
Operable  Unit  01:  Rnnedial 
Investigation  started  on  8/24/88 
Dupage  County  LdH/Blackwell  Forest 
Pies  IlD980e06305,  Dupage 
County,  IL 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/29/89 
Easton  Estates  Methane  Site 

MI0001328602.  Dickinson  County, 
MI 
Operable  Unit  00:  Emergency 
Removal  started  on  1/10/96 
Electrovoice  MID00S0e8143,  Berrien 
County, MI 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/15/92 
Ethyl  Corp  Ethyl  Petroleum  Additives 
Div  ILD055871370,  St  Clair  County. 

n. 

Operable  Unit  01:  Remedial 

Investigation  started  on  2/29/84 
Fields  Brook  OHD9e0614572,  Ashtabula 

County,  OH 
Operable  Unit  02:  Remedial 

Investigation  started  on  3/22/89 
Operable  Unit  03:  Remedial 

Investigation  started  on  9/26/89 
Operable  Unit  04:  Remedial 

Investigation  started  on  1/10/93 
Four  County  Ldfl  IN0000780S44,  Fulton 

County.  IN 
Operable  Unit  01:  Remedial 

Investigation  started  on  8/13/93 
Freeway  Sanitary  Ldfl  MND038384004, 

Dakota  County,  MN 
Operable  Unit  01:  Remedial 

Investigation  started  on  3/27/86 
Government  Road  Sludge  Disposal 

W1000O485797,  Ashland  County. 

WI 
Operable  Unit  01:  Remedial 

Investigation  started  on  8/22/95 
Green  huhistries  OHD004260709. 

Hamilton  County,  OH 
Operable  Unit  00:  Time-Critical 


Removal  started  on  3/18/96 
H  O  D  Ldfl  ILD98060S83e,  Lake  County. 
IL 
Operable  Ihiit  01:  Remedial 
Investigation  started  on  8/20/90 
Hawkins  Property  IL0000108464, 
.Sangamon  County,  IL 
Operable  UnU  00:  Time-Critical 
Removal  started  on  12/1 1/9S 
IBS  DiiDdn  Site  ILD065238503.  Peofia 
County,  n. 
Operable  Unit  01:  Reoiedial 
Investigation  started  on  9/1/89 
Ilada  Energy  Co.  ILD98099e789. 
Alexander  County.  IL 
Operable  Unit  01:  Remedial 
Investigation  started  on  6/19/89 
Ionia  City  Ldfl  MID980794416.  Ionia 
Cotmty.MI 
Operable  Unit  02:  Remedial 
Investigation  started  on  1/29/86 
)  ft  L  Ldfl  MID980609440.  Oakland 
Cotmty.MI 
Operable  Unit  02:  Remedial 
Investigation  started  on  7/12/94 
Kerr^McGee  (Kress  Creek/West  Brand  Of 
Du)  ILD980823991,  Dupage  County, 
IL 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/30/92 
Kerr^McGee  Reed  Keppler  Park 

ILO980824007,  Dupage  County,  IL 
Operable  Unit  01:  Remwiial 
Investigation  started  on  5/20/92 
Karr-McGee  Residential  Areas 

ILD9S0824015,  Dupage  County,  IL 
Operable  Unit  00:  Removal  started  on 

5/3/95 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/17/93 
Ken^MoGee  Sewage  Trmt  Pit  Site 

ILD980824031,  Dupage  COtmty,  0. 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/20/92 
Lakeside  Refining  Co.  MID005380019. 
Kalamazoo  County,  MI 
Operable  Unit  00:  Time-Critical 
Removal  started  on  3/6/96 
Lemon  Lane  I^lfl  IND980794341, 
Monroe  County,  IN 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/8/95 
Lenz  Oil  Service  Inc.  ILD005451711, 
Cook  County,  IL 
Operable  Unit  01 :  Remedial 
Investigation  started  on  9/29/89 
Lower  Ecorse  Creek  Dump 

MID985574227,  Wayne  County,  MI 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/14/94 
Madison  Metropolitan  Sewerage  Dist 
Lagon  WID078934403,  Dane 
County,  WI 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/24/92 
Manito/Hall  Mercury  Site 

IL0001319276,  Tazewell  County,  IL 
Operable  Unit  00:  Time-Critical 
Rnnoval  started  on  12/18/95 


Marion  (Bragg)  Dump  040980794366, 
Grant  Coonty,  IN 
Operable  Unit  02:  Remedial 
Investigation  started  on  1/16/90 
McCarty's  Bald  Knob  Landfill 

IND980S0O417,  Posey  County,  IN 
Operable  Unit  01:  Remedial 
Investigatirai  started  on  5/4/89 
Metal  Working  Shop  MID980992952, 
Benzie  County,  MI 
Operable  Unit  01:  Remedial 
Investigation  started  on  11/15/90 
Metamora  Ldfl  MIDg80S06562,  Lapeer 
County,  MI 
Operable  Unit  03:  Remedial 
Investigation  started  on  3/17/S3 
Mig/Dewane  Landfill  ILD980497788, 
Boone  County,  IL 
Operable  Unit  01:  Remedial 

Investigation  started  on  3/29/91 
Remedial  Investigation  started  on  5/1/ 

95 
Operable  Unit  02:  Remedial 
Investigation  started  on  3/29/91 
Mr.  Chrome  Bumper  IL0a01401215, 
Cook  County.  IL 
Operable  Unit  00:  Time-Critical 
Removal  started  on  2/26/96 
MuBcle-Ag  IL000140S141.  Rock  Island 
County,  H. 
Operable  Unit  00:  Time-Critical 
Removal  started  on  3/27/96 
National  Presto  Industries 

WID0Oeig6174.  Eau  Claira  County. 
WI 
Operable  Unit  00:  Removal  started  on 
11/15/94 
Neasa  Chemical  OHD980610018, 
Columbiana  County.  OH 
Operable  Unit  01:  Remedial 
Investigation  started  on  1/27/88 
Oconomowoc  Electroplating  Co  Inc. 
WID006100275,  Dodge  County.  WI 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/20/90 
Old  LaSalle  Dump  ILD984774g50,  La 
Salle  County.  IL 
Operable  Unit  01:  Remedial 
Investigation  started  on  1/1/96 
Organic  Chem  Inc.  MID990858003,  Kent 
County.  MI 
Operable  Unit  02:  Remedial 
Investigation  started  on  4/22/88 
Ottawa  Radiation  Areas  ILO980606750. 
La  Salle  County,  IL 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/26/93 
Outboard  Marine  C^orporation 

ILDO00802827,  Lake  County,  IL 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/26/90 
Pagel's  Pit  ILD980606685,  Wiimebago 
County,  IL 
Operable  Unit  02:  Remedial 
Investigation  started  on  8/13/91 
Railly  Tar  &  Chem  (Indianapolis  Plant) 
IND000807107.  Marion  County.  IN 
Operable  Unit  04:  Remedial 
Investigation  started  on  9/21/92 
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Operable  Unit  05:  Remedial 

Investigation  started  on  9/21/92 
Operable  Unit  06:  Remedial 
Investigation  started  on  9/30/93 
Reilly  Tar  &  Chemical  Corp  (Dover 
Plant)  OHD980610042.  Tuscarawas 
County.  OH 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/29/89 
Riverdale  Chemical  ILD059446153. 
Cook  County.  IL 
Operable  Unit  01:  Remedial 
Investigation  started  on  10/1/85 
Rockwell  IntI  Corp  Allegan  Plant 

MID006028062.  Allegan  County.  Ml 
Operable  Unit  02:  Remedial 
Investigation  started  on  3/31/88 
Roto-Finish  Co.  MIDO0S34O088. 
Kalamazoo  County.  MI 
Operable  Unit  00:  Non-Time-Critical 

Removal  started  on  1/30/95 
Operable  Unit  01:  Remedial 
Investigation  started  on  12/18/87 
SCA  Independent  Ldfl  MID000724930, 
Muskegon  County,  MI 
Operable  Unit  01:  Remedial 
Investigation  started  on  10/20/93 
Scrap  Processing  Company,  Inc. 

WtD046S36785.  Taylor  County.  WI 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/11/92 
Sheboygan  Harbor  &  River 

WID980996367.  Sheboygan  County. 
WI 
Operable  Unit  01:  Remedial 
Investigation  started  on  4/11/86 
South  Point  Pit  OHD071650592. 
Lawrence  County,  OH 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/31/87 
Sparta  Ldfl  MID000268136.  Kent 
County,  Ml 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/23/93 
Stickney  Ave.  Ldfl  Aka  Toledo  City  Ldfl 
OHD000605956,  Lucas  County,  OH 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/2/94 
Sununit  Equip  ft  Supplies  Inc. 

OHD0S5523401.  Summit  County, 
OH 
Operable  Unit  01:  Remedial 
Investigation  started  on  8/15/93 
Tar  Lake  MID980794655,  Antrim 
County,  MI 
Operable  Unit  01:  Remedial 
Investigation  started  on  1/29/86 
Thermo  Chem  Inc.  MID044567162. 
Muskegon  County.  MI 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/21/87 
Tippecanoe  San  Ldfl.  IND9e0997639. 
Tippecanoe  County.  IN 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/8/90 
Tooeli  y^imoiy  WH)9a06I0Z99.  Monroe 
County,  WI 
Openble  Unit  01:  Remedial 
bivestigatlaa  started  on  5/27/93 


Tomah  Fairgrounds  WID980616841. 
Monroe  County.  WI 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/27/93 
Tomah  Municipal  San  Ldfl 

W1D980610307,  Monroe  County.  WI 
Operable  Unit  01:  Remedial 
Investigation  started  on  1/11/94 
Tyler  Street  Dump  OHD980510523. 
Lucas  County.  OH 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/2/94 
Union  Carbide  Corp  Site  B  Ldfl 
OHD980612147.  Washington 
County.  OH 
Operable  Unit  02:  Remedial 
Investigation  started  on  6/6/91 
Valentine  Clark  Corp  MND981526486. 
Ramsey  County,  MN 
Operable  Unit  00:  Time-Critical 
Removal  started  on  3/4/96 
WCL  Derailment  WI0001401900, 
Waupaca  County.  WI 
Operable  Unit  00:  Emergency 
Removal  started  on  3/4/96 
Yeoman  Creek  Ldfl  01)980500102.  Lake 
County.  IL 
Operable  Unit  01:  Remedial 

Investigation  started  on  12/22/89 
For  further  information  on  Region  6 
sites,  contact  Administrative  Record 
Coordinator  Yvonne  Hanell  at  214/665- 
6607. 
Agriculture  Street  Landfill 

LAD981056997,  Orleans  County, 
LA 
Operable  Unit  00:  Time-Critical 

Removal  started  on  3/6/96 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/14/95 
Alcoa  (Point  Comfortl/Lavaca  Bay 
TXD00B12316B.  CalhounCounty, 
TX 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/31/94 
Antibeeze,  Inc.  LAD082004136, 
Vermilion  County.  LA 
Operable  Unit  00:  Removal  started  on 
5/10/96.  Primary  Contaminants: 
Ethylene  Glycol, 
Tetrachloroethylene  Carbon 
Tetrachloride,  Acetone,  Methyl 
Ethyl  Ketone 
ATftSF  (Albuquerque)  NMD980622864, 
Bernalillo  County.  NM 
Operable  Unit  01:  Remedial 
Investigation  started  on  6/6/94 
Broussard  Chemical  Co.  LA0001187491, 
Vermilion  County,  LA 
Operable  Unit  00:  Time-Critical 

Removal  started  on  3/25/96 
Primary  Contaminants: 
Tetrachloroethylene,  Acetone, 
Methyl  Ethyl  Ketone' 
Combustion,  Inc.  LAD072606e27. 
Livingston  County,  LA 
Operable  Unit  01:  Remedial 
Investigation  started  on  10/25/68 


Empire  LAD98S169689.  Orleans 
County.  LA 
Operable  Unit  00:  Removal  started  on 
6/29/89 
Hastings  Radio  Chemical  Site  (Offsile) 
TXD982289738.  Brazoria  County, 
TX 
Operable  Unit  00:  Removal  started  on 
3/2/87 
Highway  71/72  Refinery 

LAD981054075.  Bossier  County.  LA 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/22/94 
Jasper  Creosoting  Co.,  Inc. 

TXO008O96240.  )asper  County.  TX 
Operable  Unit  00:  Time-Critical 

Removal  started  on  3/21/96 
Primary  Contaminants:  Creoeote,  Coal 
Tar,  Pentachlorophenol 
Monroe  Auto  Equipment  (Paragould  Pit) 
ARD980864110,  Greene  County,  AR 
Operable  Unit  01:  Remedial 
Investigation  started  on  6/28/91 
National  Chromium  Corp  Odessa  Ind 
Park  TXD09S211777.  Ector  County. 
TX 
Operable  Unit  00:  Time-Critical 
Removal  started  on  6/3/96 
Nu-chrome  Plating  OK0001327451. 
Creek  County.  OK 
Operable  Unit  00:  Emergency 
Removal  started  on  1/26/96 
Primary  Contaminants:  Sodium 
Cyanide,  Lead,  Nickel  Powder, 
Cadmium,  Chromium,  Copper, 
Nitric  Acid,  Sulfuric  Acid 
Ocd  Chem  Corp  (Sulphur)/B  D'inde 
LAD981916S70,  Calcasieu  County. 
LA 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/9/95 
Rab  Valley  Wood  Preserving 

OKD987068749. 1^  Flore  County. 
OK 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/27/94 
Rinchem  Co.  Inc.  NMD085267961, 
Bernalillo  County.  NM 
Operable  Unit  01:  Remedial 
Investigation  started  on  10/1/95 
RSR  Corp.  TXIX)7g3483g7.  Dallas 
County.  TX 
Operable  Unit  03:  Remedial 

Investigation  started  on  7/17/93 
Operable  Unit  05:  Remedial 
Investigation  started  on  5/10/93 
Tar  Oeek  (Ottawa  County) 

OKD9e062g844,  Ottawa  County, 
OK 
Operable  Unit  02:  Remedial 

Investigation  started  on  8/25/94 
Remediallnvestigation  started  on  8/ 
25/94,  Remedial  Investigation 
started  on  3/20/95 
Tenneeaee  Gas  Pipeline-Natchitocbes 
lJUXW164896e.  Natchitoches 
County,  LA 
Operable  Unit  00:  Heiiioval  started  on 
2/1/90 
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Vertac,  Inc.  ARD000023440,  Pulaski 
County,  AR 
Oponble  Unit  00:  Non-Time-OStical 

Removal  started  on  1/10/90 
Operable  Unit  03:  Remedial 

Investigation  started  on  7/12/89 
Operable  Unit  06:  Remedial 

Investigation  started  on  7/12/89 
For  further  information  on  Region  7 
sites,  contact  Administrative  Record 
Coofdiiutors  Barry  Thieier  (remedial 
sites),  at  913/551-7515.  Lynette  Motley 
(removal  sites),  al  913/551-5104,  or 
Linda  Garwood  (enforcement),  at  913/ 
SSl-5010. 

Aluminum  Company  Of  America — 
Davenpoct  IAD00S270160,  Scott 
County,  lA 
Op«rable  Unit  01 :  Remedial 

Investigation  started  on  8/14/86 
Operable  Unit  02:  Non-Time-Critical 
Removal  started  on  7/19/90 
Armour  Road  Site  MOD04e7SO253,  Clay 
County,  MO 
Operable  Unit  00:  Removal  started  on 
S/22/96 
Baxter  Gardens  MOD0549S2940,  Sf 
Louis  County.  MO 
Operable  Unit  00:  Non-Time-Critical 
Removal  started  on  Z/13/96 
Belle  Plaine  Coal  Gasification 

LM)981124175,  Benton  County,  lA 
Operable  Unit  01:  Removal  started  on 
8/18/90 
Black  Hawk  Waste  Disposal  Dump 
IA09814g7S22.  Black  Hawk 
County.  lA 
Operable  Unit  00:  Non-Time-Critical 
Removal  started  on  5/10/93 
Bruno  Coop  ft  Associated  Properties 
NED981713829.  Butler  County.  NE 
Operable  Unit  01:  Remedial 
investigation  started  on  S/17/94 
Cherokee  County  ICSD9S0741862. 
Cherokee  County,  KS 
Operable  Unit  03:  Remedial 
Investigation  started  on  S/7/90 
Chevron  Chemical  Co— Maryland 

Heights  MOD00627Z355,  St  Louis 
County.  MO 
Operable  Unit  00:  Removal  started  on 
7/15/87 
Clebum  Street  Well  NED981499312. 
HaU  County.  NE 
Operable  Unit  00:  Non-Time-Critical 

Removal  started  on  8/16/93 
Primary  Contaminants: 
Tetrachloroethylene 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/16/91 
Des  Moines  TCE  L\D980687g33.  Polk 
County.  lA 
Operable  Unit  02:  Remedial 

Investigation  started  on  10/26/94 
Operable  Unit  04:  Remedial 
Investigation  started  10/26/94, 
Removal  started  3/12/96 
Eaton  Corp — Hutchinson 

KSD9e4988675,  Reno  County,  KS 


Operable  Unit  01:  Remedial 

Investigation  started  on  2/8/91 
Great  Lakes  Container  Corp — St  Louis 

MOD086827359.  Saint  Louis 

County,  MO 
Operable  Unit  00:  Time-Critical 

Removal  started  on  1/23/96 
Hamill  Transfer  Co.  MOD009855669. 

Saint  Louis  County.  MO 
Operable  Unit  00:  Non-Time-Critical 

Removal  started  on  4/15/96 
Hastings  Ground  Water  Contamination 

NED980862668.  Adams  County,  NE 
Operable  Unit  05:  Remedial 

Investigation  started  on  9/30/93 
Operable  Unit  12:  Remedial 

Investigation  started  on  8/31/90 
Operable  Unit  14:  I^medial 

Investigation  started  on  6/15/86. 
RemediaTlnvestigation  started  on  9/ 

30/91 
Operable  Unit  15:  Remedial 

Investigation  started  on  7/19/95 
Operable  Unit  16:  Remedial 

Investigation  started  on  2/11/91 
Operable  Unit  17:  Non-Time-Critical 

Removal  started  on  9/27/95 
Operable  Unit  19:  Remedial 

Investigation  started  on  3/22/8S 
Interchem  be.  IAO007495328,  Sioux 

County,  L\ 
Operable  Unit  00:  Non-Time-Crilical 

Removal  started  on  9/2D/94 
Jefferson  St  Drum  Site  KSQ001406719, 

Shawnee  County,  KS 
Operable  Unit  00:  Emergency 

Removal  started  on  4/10/96 
Mason  City  Coal  Gasification  Plant 

LM)980969190.  Cerro  Gordo 

County.  LA 
Operable  Unit  00:  Non-Time-Critical 

Removal  started  on  8/29/95 
Operable  Unit  01 :  Remedial 

Investigation  started  on  10/1/91 
Minker/Stout/Romaine  Creek 

MOD980741912.  Jeflerson  County, 

MO 
Operable  Unit  00:  Emergency 

Removal  started  on  2/29/96 
Mississippi  River  Pool  #15 

LMD981117161.  Scott  County.  L\ 
Operable  Unit  01:  Remedial 

Investigation  started  on  6/30/90 
Nebraska  Ordnance  Plant  (Former) 

NE6211890011.  Saundera  County, 

NE 
Operable  Unit  02:  Remedial 

Investigation  started  on  8/18/92 
Operable  Unit  03:  Remedial . 

Investigation  started  on  2/8/95 
Obee  Road  KSO980631766.  Reno 

County,  KS 
Operable  Unit  02:  Remedial 

Investigation  started  on  9/30/94 
Ogallala  Ground  Water  Contamination 

NED986369247,  Keith  County,  NE 
Operable  Unit  01:  Remedial 

Investigation  started  on  9/29/94 
OK  Oil  ft  Treating  Inc.  1(^)985015312, 

Montgomeiy  County,  KS 


Operable  Unit  00:  Non-Time-Critical 
Removal  started  on  1/30/95 
Oronogo-Duenweg  Mining  Belt 

Maog80e8628l,  jasper  County,  MO 
Operable  Unit  01 :  Remedial 
Investigation  started  on  8/2/91 
Peerless  Industrial  Paint  Coatings 
MOD006291678,  Saint  Louis 
County.  MO 
Operable  Unit  00:  Time-Critical 
Removal  started  on  2/2/96 
Pester  ReBnery  Co.  KSD000829846. 
Butler  County,  KS 
Operable  Unit  02:  Remedial 
Investigation  started  on  12/16/93 
Piazza  Road  Site  MOD980688618, 
Phelps  County,  MO 
Operable  Unit  00:  Non-Time-Critical 
Removal  started  on  3/25/96 
Ralston  Site  IAD980632491,  Linn 
County.  lA 
Operable  Unit  00:  Non-Time-Critical 

Removal  started  on  7/13/94 
Operable  Unit  01:  Remedial 
Investigation  started  on  11/27/91 
Riverfront  Landfill  MOD980631618. 
Jackson  County,  MO 
Operable  Unit  00:  Non-TimeOitical 
Removal  started  on  7/10/87 
St  Louis  Airport/HIS/Futura  Coatings 
Co.  MOD980e33176,  Saint  Louis 
County,  MO 
Operable  Unit  01:  Remedial 
Investigation  started  on  6/26/90 
Waterloo  Coal  Gasification  Plant 
IAD984566356.  Black  Hawk 
County.  lA 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/30/95 
Webster  Groves  FMGP  MOD000829721. 
Saint  Louis  County.  MO 
Operable  Unit  00:  Non-Time-Critical 
Removal  started  on  8/2/94 
Westlake  Landfill  MOD079900932,  St 
Louis  County,  MO 
Operable  Unit  01:  Remedial 

Investigation  started  on  3/3/93 
Operable  Unit  02:  Remedial 
Investigation  started  on  12/14/94 
Williams  Compressor  Station— Corwin 
KSD984990507,  Barber  County,  KS 
Operable  Unit  00:  Time-Critical 
Removal  started  on  1/4/96 
29th  ft  Mead  Ground  Water 

Contamination  kSD007241656, 
Sedgwick  County,  KS 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/27/89 
57th  And  North  Broadway  Streets  Site 
KSD981710247,  Sedgwick  County, 
KS 
Operable  Unit  Ql:  Remedial 
Investigation  started  on  9/15/94 
95  Flood  CERCLA  Drums 

MOO001401710,  St  Louis  County, 
MO 
Operable  Unit  00:  Time-Critical 

Removal  started  on  4/12/96 
Primary  Contaminants:  Toluene, 
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Benzene.  Dimethyl,  Methyl 
Chloride 
For  further  information  on  Region  8 
sites,  contact  Administrative  Record 
Coonlinator,  Carole  Maoey,  at  303/312- 
6551. 
/Anaconda  Co.  Smelter  MTDog3291656, 

Deer  Lodge  County,  MT 
Operable  Unit  04:  Remedial 

Investigation  started  on  9/30/94 
Operable  Unit  09:  Non-Time-Critical 

Removal  started  on  7/8/92 
Operable  Unit  12:  Non-TimeOitical 

Removal  started  on  7/8/92 
Primary  Contaminants:  Lead,  Arsenic 

Dust,  Cadmium,  Copper,  Zinc 
Operable  Unit  14:  Remedial 

Investigation  started  on  9/28/88 
Operable  Unit  16:  Remedial 

Investigation  started  on  9/30/94 
Bountiful/Woods  Cross  5th  South  PCE 

Plum  UT0001119296,  Davis 

County.  UT 
Operable  Unit  00:  Time-Critical 

Removal  started  on  2/26/96 
CalifomU  Gulch  COD980717938,  Lake 

County,  CO 
Operable  Unit  00:  Remedial 

Investigation  started  on  6/12/92 
Remedial  Investigation  started  on  12/ 

18/92.  Remedial  Investigation 

started  on  6/4/92 
Operable  Unit  02:  Remedial 

Investigation  started  oii  4/7/87 
Remedial  Investigation  started  on  8/ 

26/94 
Operable  Unit  03:  Remedial 

Investigation  started  on  8/26/94 
Operable  Unit  05:  Remedial 

Investigation  started  on  8/29/94 
Operable  Unit  06:  Remedial 

Investigation  started  on  8/26/94 
Operable  Unit  07:  Remedial 

Investigation  started  on  8/26/94 
Operable  Unit  08:  Remedial 

Investigation  started  on  8/26/94 
Operable  Unit  09:  Remedial 

Investigation  started  on  9/15/94 
Operable  Unit  10:  Remedial 

Investigation  started  on  8/28/94 
Non-Time-Critical  Removal  started  on 

8/4/95 
Operable  Unit  12:  Remedial 

Investigation  started  on  4/8/93 
Central  City-Clear  Creek 

COD980717557,  Clear  Creek 

County.  CO 
Operable  Unit  03:  Non-Time-Critical 

Removal  started  on  10/6/95 
Denver  Toluene  COD981550684,  Denver 

County,  CO 
Operable  Unit  00:  Nan-Time-Critical 

Removal  started  on  12/14/88 
East  Helena  Site  MTD006230346,  Lewis 

And  Clark  County,  MT 
Operable  Unit  02:  Remedial 

Investigation  started  on  6/23/87 
Non-Time-Critical  Removal  started  on 


7/19/91 
Operable  Unit  03:  Remedial 
Investigation  started  on  6/27/87 
Flathead  Mine  Area  MTD986066488, 
Sanders  County,  MT 
Operable  Unit  00:  Removal  started  on 
12/20/95 
Kennecott  (North  Zone)  UTD070926811, 
Salt  Lake  County.  UT 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/22/93 
Kennecott  ^uth  Zone)  UTD000826404, 
Salt  Lake  County.  UT 
Operable  Unit  00:  Remedial 

Investigation  started  on  9/22/93 
Remediallnvestigation  started  on  9/ 

22/93 
Operable  Unit  02:  Remedial 

Investigation  started  on  7/29/94 
Operable  Unit  07:  Non-Time-Critical 
Removal  started  on  9/30/93 
Leeds  Silver  Reclamation  Site 
UTD981550619.  Washington 
County.  UT 
Operable  Unit  00:  Time-Critical 
Removal  started  on  2/20/96 
Milltown  Reservoir  Sediments 

MTD980717S65.  Missoula  County, 
MT 
Operable  Unit  02:  Remedial 

Investigation  started  on  2/2/90 
Operable  Unit  03:  Remedial 
Investigation  started  on  7/7/95 
Mountaineer  Refining  Company 

WYD057192791.  Lincoln  County. 
WY 
Operable  Unit  00:  Removal  started  on 
7/24/95 
Mystery  Bridge  Rd/U.S.  Highway  20 
WYD981S4e00S.  Natrona  County. 
WY 
Operable  Unit  02:  Non-Time-Critical 
Removal  started  on  12/15/87 
Ogden  Union  Railway  ft  Depot 

UTD988075271,  Weber  County,  UT 
Operable  Unit  00:  Removal  started  on 
11/27/95         • 
Petrochem  Recycling  Corp./Qcotek  Plant 
UTD09311919e,  Salt  Lake  County, 
UT 
Operable  Unit  01:  Remedial 
Investigation  started  on  7/10/92 
Portland  Cement  (Kihi  Dust  2  ft  3) 
UTD980718670,  Salt  Lake  County. 
UT 
Operable  Unit  03:  Remedial 
Investigation  started  on  10/24/94 
Richardson  Flats  Tailings 

UTD980952840,  Summit  County, 
UT 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/29/89 
Sandy  Smelter  Site  UTD988078044,  Salt 
Lake  County,  UT 
Operable  Unit  00:  Remedial 

Investigation  started  on  11/15/93 
Operable  Unit  02:  Removal  started  on 
9/29/94 
Silver  Bow  Creek/Butte  Area 
MTD080502777,  Silver  Bow 
County,  MT 


Operable  Unit  06:  Non-Tiin»Crilical 

Removal  started  on  3/31/89 
Primary  Contaminants:  Heavy  Metals, 

Other  Inorganics 
Operable  Unit  08:  Remedial 

Investigation  started  on  6/30/92 
Operable  Unit  10:  Non-Time-Critical 

Removal  started  on  8/11/94 
Primary  Contaminants:  Heavy  Metals 
Operable  Unit  11:  Non-Time-Critical 

Removal  started  on  5/13/92 
Primary  Contaminants:  Heavy  Metals 
Smuggler  Mountain  COD980806277, 
,     Pitkin  County.  CO 
Operable  Unit  02;  Non-Time-Crilical 
Removal  started  on  11/26/91 
Stmimitville  Mine  CODg8377S432,  Rio 
Grande  County,  CO 
Operable  Unit  00:  Remedial 

Investigation  started  on  5/11/93 
Operable  Unit  02:  Non-Time-Critical 

Removal  started  on  9/29/93 
For  further  information  on  Region  9 
sites,  contact  Administrative  Record 
Coordinator  Elaine  Chan  (remedial  sites) 
at  415/744-2380.  or  Sandra  Farber 
(removal  sites)  at  415/744-2304. 
Aerojet  General  Corp  CAO980358832. 
Sacramento  County.  CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/8/88 
Brovni  ft  Bryant.  Ina  (Arvin  Plant) 
C;A0052384021.  Kem  County.  CA 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/30/92 
Cajon  Derailment  CA0001342039,  San 
Bernardino  County,  CA 
Operable  Unit  00:  Time-Critical 
Removal  started  on  2/1/96 
Carson  River  Mercury  Site 

NVD980813646,  Lyon  County.  NV 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/28/90 
Cooper  Drum  Co.  CAD0S5753370.  Los 
Angeles  County.  CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  8/12/93 
Crazy  Horse  Sanitary  Landfill 

C/M>98049845S,  Monterey  County, 
CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/18/93 
Del  Amo  Facility  CAD029544731.  Los 
Angeles  County,  CA 
Operable  Unit  01:  Remedial 

Investigation  started  on  5/7/92 
Operable  Unit  02:  Remedial 
Investigation  started  on  5/7/92 
Del  Monte'Corp.  (Oahu  PlanUtion) 
HID960637631,  Honolulu  County, 
HI 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/28/95 
Fresno  Municipal  Sanitary  Landfill 
C/VD980636914.  Fresno  County,  CA 
Operable  Unit  02:  Remedial 
Investigation  started  on  9/20/90 
RtODtier  Fertilizer  CAO071530360.  Yolo 
County,  CA 
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Operable  Unit  00:  Remedial 
Invsstisation  started  on  8/2/93 
GBF  ft  Pittdnu^  Dumps  CAO9804g85«2. 
Contra  Costa  County.  CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  7/28/93 
Hewlett-Packard  CAXXX)9122532.  Santa 
Clara  County,  CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/18/89 
Indian  Bend  Wash  Area  AZDg806959e9, 
Maricopa  County,  AZ 
Operable  unit  03:  Remedial 
investigation  started  on  3/14/88 
Remedial  Investigation  started  on  3/14/ 
88 
Operable  Unit  07:  Remedial 
Investigation  started  on  9/26/90 
Indiutrial  Waste  Processing 

CAD980736284,  Fresno  County.  CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/12/93 
Iron  Mountain  Mine  CAD980498612, 
Shasta  County,  CA 
Operable  Unit  00:  Removal  started  on 

9/30/89 
Operable  Unit  04:  Remedial 
Investigation  started  on  4/21/94 
McCoU  CAU98049869S,  Orange  County, 
CA 
Operable  Unit  04:  Remedial 
Investigation  started  on  2/4/94 
McCormick  &  Baxter  Creosoting  Co. 
CAD009106527,  San  Joaquin 
County,  CA 
Operable  Unit  01:  Remedial 

Investigation  started  on  6/30/92 
Operable  Unit  02:  Remedial 

Investigation  started  on  3/24/93 
Operable  Unit  03:  Remedial 
Investigation  started  on  9/28/94 
Modesto  Ground  Water  Contamination 
CAD9819977S2.  Stanislaus  County, 
CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  3/21/91 
Montrose  Chemical  Corp 

CAO008242711.  Los  Angeles 
County,  CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  10/10/86 
Newmark  Ground  Water  Contamination 
CAD981434517,  San  Bernardino 
County.  CA 
Operable  Unit  03:  Remedial 
Investigation  started  on  2/9/94 
Operating  Industries,  Inc.  Landfill 
CAT080012024,  Los  Angeles 
County.  CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  9/15/89 
Ralph  Gray  Trucking  Co. 

CAD981995947,  Orange  County,  CA 
Opwable  Unit  01:  Removal  started  on 

8/23/94 
Operable  Unit  02:  Remedial 
Investigation  started  on  6/19/93 
San  Feniando  Valley  (Area  1) 
CAD9eOS948g3,  Los  Angeles 
County,  CA 


Operable  Unit  01:  Remedial 

Investigation  started  on  8/16/85 
RemediaTlnvestigation  started  on  2/ 
18/94 
San  Fernando  Valley  (Area  4) 
CADg80894976.  Los  Angeles 
.   County,  CA 

Operable  Unit  02:  Remedial 
InvestiKBtion  started  on  9/28/92 
San  Gabriel  Valley  (Area  1) 

CAD980e77355,  Los  Angeles 
County,  CA 
Operable  Unit  00:  Remedial 

Investigation  started  on  6/13/84 
Operable  Unit  01 :  Remedial 

Investigation  started  on  3/16/95 
Operable  Unit  05:  Remedial 
Investigation  started  on  7/2S/9S 
San  GabrielValley  (Area  4) 

CAD980817985,  Los  Angeles 
County,  CA 
Operable  Unit  01 :  Remedial 
Investigation  started  on  9/30/93 
South  Bay  Basin  CAD980000004.  Santa 
Clara  County,  CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  1/28/87 
Southwest  Forest  Ind  Wood  Treatment 
Pit  AZD008398703,  Yavapai 
County,  AZ 
Operable  Unit  00:  Removal  started  on 
8/18/92 
Stoker  Co.  CAD066635442,  Imperial 
County,  CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  5/1/92 
Sulphur  Bank  Mercury  Mine 

CAD980893275,  Lake  County,  CA 
Operable  Unit  01:  Remedial 

Investigation  started  on  9/28/90 
Operable  Unit  02:  Remedial 

Investigation  started  on  11/18/91 
Operable  Unit  03:  Remedial 
Investigation  started  on  9/28/90 
T.H.  Agriculture  A  Nutrition  Co 

CAO009106220.  Presno  County,  CA 
Operable  Unit  01:  Remedial 
Investigation  started  on  2/6/87 
Tucson  International  Airport  Area 
AZD980737530,  Pima  County,  AZ 
Operable  Unit  02:  Remedial 
Investigation  started  on  12/11/90 
Western  Pacific  Railroad  Co. 

CAD980894679.  Butte  County,  CA 
.    Operable  Unit  01:  Remedial 

Investigation  started  on  3/15/94, 
Removal  started  on  9/7/93 
For  further  information  on  Region  10 
sites,  contact  Administrative  Record 
Coordinator  Lyim  Williams,  at  206/553- 
2121. 

Blackbird  Mine  IDD98072S832,  Lemhi 
County,  ID 
Operable  Unit  01:  Remedial 

Investigation  started  on  11/18/94 
Non-Time-Critical  Removal  started  on 
7/30/95 
Boomsnub/AKCO  WADa09624453, 
Ckrk  County,  WA 


Operable  Unit  01:  Remedial 

Investimtion  started  on  3/27/95 
Eastern  Mioiaud  Flats  Contamination 

It)DB84666610,  Bannock  County,  ID 
Operable  Unit  01:  Remedial 

Investigation  started  on  5/30/91 
Harbor  Island  (Lead)  WAD980722839, 

King  County,  WA 
Operable  Unit  07:  Remedial 

Investigation  started  on  9/7/88 
Operable  Unit  08:  Remedial 

Investigation  started  on  9/7/88 
Monsanto  Chemical  Co.  (Soda  Springs) 

IDD081830994.  Caribou  County,  ID 
Operable  Unit  01:  Remedial 

Investigation  started  on  3/19/91 
Pacific  Sound  Resources 

WAD009248287,  King  County,  WA 
Operable  Unit  01:  Remmlial 

Investigation  started  on  9/29/94 
Non-Time-Critical  Removal  started  on 

3/20/95 
Operable  Unit  02:  Remedial 

Investigation  started  on  5/18/95 
Reynolds  Metals  Company 

ORD009412677,  Multnomah 

County,  OR 
Operable  Unit  01:  Remedial 

Investigation  started  on  9/29/95 
Spokane  Junkyard/ Associated 

Properties  WAD981767296, 

Spokane  County,  WA 
Operable  Unit  01:  Remedial 

Investigation  started  on  8/30/95 
Stibnite/YeTlow  Pine  Mining  Area 

IDD9806654S9.  Valley  County,  ID 
Operable  Unit  00:  Non-Time-Critical 

Removal  started  on  9/18/95 
Tulalip  Landfill  WAD980639256, 

Snohomish  County.  WA 
Operable  Unit  01:  Remedial 

Investigation  started  on  8/12/93 
Vancouver  Water  Station  *4 

Contamination  WAD988475158, 

Clark  County,  WA 
Operable  Unit  01:  Remedial 

Investigation  started  on  4/2/92 
Wyckoff  Co./Eagle  Harbor 

WAD00g248295,  Kitsap  County, 

WA 
Operable  Unit  02:  Remedial 

Investigation  started  on  9/16/92 
Removal  started  on  7/9/95 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

NoUc*  of  PuMlc  Intormallon 
Coltactlons  Bsing  R«vl«wMi  by  FCC 
For  Eztorakm  UiKtor  D«i«oatKl 
Authority  5  CFR  1320  AuthiMtty, 
Comment*  Itagmwad 

)uly  23, 1996. 

mwnHY:  The  Federal  Communications 

Commission,  as  part  of  it  continuing 


effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
informatian  collections,  as  required  by 
the  Paperwoilc  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  nun^r.  No 
person  shall  be  subtect  to  any  penalty 
for  biling  to  comply  with  a  collection 
of  information  subfect  to  the  Paperwork 
Reduction  Act  (FRA)  that  does  not 
dis{riay  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  nessessary  for  the  proper 
performance  of  the  functions  of  the 
Commissiim,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
tiie  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimiTft  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  S  CFR  1320, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (0MB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  September  30, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

AOORESSES:  Direct  all  commente  to 
Dorothy  Conway,  Federal 
C^nununications  Commission  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20S54  or  via  internet  to 
dconwayOfcc.gov. 

FOn  FURTHER  MFORMATWN  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconwaydfcc.gov. 
SUPPLEMENTARY  MFOWATION: 

OMB  Appwval  Number:  3060-0225. 

Title:  Section  90.131(b)  Amendment 
or  dismissal  of  applications. 

Form  No:  N/A. 

Type  <^  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit:  state  or  local  governments;  not- 
for-profit  institutions. 

Number  of  Respondents:  25. 


Estimated  Time  Per  Response:  .166 
hours. 

Total  Annual  Burden:  4.15  houis. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  Section  90.131(b) 
allows  applicants  to  dismiss  any 
pending  application  by  sending  a 
written  request.  Information  will  alert 
licensing  persoimel  of  applicant's  desire 
to  discontinus  processing  of 
application. 

OMB  Approval  Number:  3060-03 1 1 . 

Title:  76.54  Significantly  viewed 
signals,  method  to  be  followed  for 
special  showings. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  12. 

Estimated  Time  Per  Response:  2  houn 
to  create  and  serve  each  set  of 
notifications. 

Total  Annual  Burden:  24  houre. 

Total  Costs  to  Respondents:  S48. 
Postage  and  stationery  costs  are 
estimated  at  S4  per  set  of  notifications. 
$4x12=548. 

Needs  and  Uses:  Section  76.54 
requires  that  notice  of  an  audience 
survey  that  is  conducted  by  an 
organization  for  significantly  viewed 
signal  purposes  must  be  served  on  all 
licensees  or  permitters  of  television 
broadcast  stations  within  whose 
predicted  Grade  B  cooloiu'  the  cable 
community  or  conmiunities  are  located, 
and  all  other  system  community  units, 
fi-anchisees  and  franchise  applicants  in 
the  cable  community  or  communities,  as 
well  as  the  franchises  authority.  This 
notification  shall  be  made  of  least  30 
days  prior  to  the  initial  survey  period 
and  ^lall  include  the  name  of  the 
survey  organization  and  a  description  of 
the  procedures  to  be  used.  The 
notifications  are  used  by  interested 
parties  to  give  them  an  opportimity  to 
file  objections  to  the  methodology  of  the 
audience  survey. 

OMB  Approval  Number:  3060-0315. 

Title:  76.221  Sponsorehip 
identification:  list  retention;  related 
requirements. 

type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  450. 

Estimated  Time  Per  Response:  .5 
houra. 

Total  Annual  Burden:  225  houra. 

Total  Costs  to  Respondents:  S9(X). 
Cost  to  each  respondent  for  maintaining 
and  disclosing  the  information  is 
estimated  to  be  $2  per  occurrence. 
45QxS2=$gO0. 

Needs  and  Use:  When  a  cablecast  is 
of  a  political  or  controversial  nature 


pursuant  to  Section  76.221(d),  the  cable 
system  operator  Is  required  to  retain  a 
list  of  the  executive  otficere,  or  board  of 
directon,  or  executive  committee,  etc  of 
th«  n»g«TiiMHnn  «p»»»«nring  tha 

cabtaosL  Sponsorship  announcements 
are  waived  with  respect  to  the  broadcast 
of  "want  ads"  sponsored  by  an 
individual  but  the  licensee  shall 
maintain  a  list  showing  the  name, 
address  and  telephone  number  of  each 
advertiser  pursuant  to  Section  76.221(f). 
These  lists  shall  be  made  available  for 
public  iiupection.  The  records  are  used 
by  the  public  so  that  they  may  know  by 
wdiom  a  political,  controversial  or  local 
"want  ad"  cablecast  is  sponsored. 

Fodanl  Conunuiiicstionfl  Conunissioa 

WUUaa  r.  CatMh 

Acting  Secretary. 

(FX  Doc  9e-19241  Field  7-2»-g6:  «:45*flll 
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NoOoaof  PuMIc  hilormatlon 
Collactlon*  Submlttad  to  OMB  for 
Ravtaw  and  Approval 

July  23. 1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Conmients  are  requested  coiu»ming  (a) 
whether  the  proposed  collection  of 
iiu'ormation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  August  29, 1996. 
If  you  anticipate  that  you  will  be 
sidimitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
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advin  the  contact  liKad  below  arsoon 
as  possible. 

APOWg»stS;  Direct  ail  commenU  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1819  M 
St.,  NW.  Wasliingtoa,  DC  205S4  or  via 
internet  to  dconway4fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street,  NW. 
Washington,  DC  20503  or  bin_— 
tSal.eop.gov. 

FOR  FUmHER  MFOfUIATXlN  CONTACT:  For 
additional  information  or  copies  of  the 
Information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway€tfcc.gov. 
SUPflBMENTAnY  MfOHHATION: 
OMB  Approval  Number:  3060-0057. 
Titye:  Application  for  Equipment 
Authorization  47  CFR  2.911,  2.g63(a), 
2.963.  2.1033(a). 
Form  No..- FCC  431. 
Type  of  Review:  Revision  of  an 
Existing  Collection. 

Bespondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  5.600. 
Estimated  Time  Per  Response:  18-30 
hours. 
TotaJ  Annual  Burden:  134,400  hours. 
Total  Annual  Cost:  $200  per 
respondent  to  provide  the  information. 
Needs  and  Uses:  Commission  Rules 
require  approval  prior  to  marketing  of 
equipment  regulated  under  certain  Part 
15  and  Part  18  rule  sections,  based  on 
a  showing  of  compliance  with  technical 
standards  established  in  the  Rules  for 
each  devide  operated  under  the 
applicable  Rule  part.  Rules  governing 
certain  equipment  operating  the 
licensed  service  also  require  equipment 
authorization  as  established  in  the 
procedural  Rules  in  Part  2.  Such  a 
showing  of  compliance  aids  in 
controlling  potential  interference  to 
radio  communications,  and  the  data 
gathered,  as  is  necessary  may  be  used 
for  investigating  complaints  of  harmful 
interference. 
OMB  Approval  Number:  3060-0687. 
Title:  Access  to  Telecommunications 
Equipment  and  Services  by  Persons 
with  Disabilities  CC  Docket  87-124. 
Form  No.:  N/A. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  Section 
68.112(b)(3)(E)  approximately  805.000 
respondents  at  2  hours  per  respondent; 
sections  68.224(a)  and  68.300(c) 
approximately  l.lOO  respondents  at 
11.36  hours  per  respondent. 

Total  Annual  Burden:  1.635,000. 

Afeeds  and  Uses:  In  CC  Docket  No. 

87—124  the  Commission  adopts  rules 


that  among  other  things,  require 
telephones  with  electo-magnetic  coil 
hearing  aid  compatibility  to  be  stamped 
with  the  letters  HAC  Section 
68.112(b)(3)(E)  requires  that  employers 
with  fifteen  or  more  employees  provide 
emergency  telephones  for  use  by 
employees  with  hearing  disabilities  and 
that  the  employers  designate  such 
telephones  for  emergency  use.  Section 
68.224(a)  requires  s  notice  to  be 
contained  on  the  surface  of  the 
packaging  of  a  non-hearing  aid 
compatible  telephone  that  the  telephone 
is  not  hearing  aid  compatible. 
OMB  Approval  Number:  3060-0714. ' 
Title:  AJitenna  Registration  Number 
Required  as  Supplement  to  Application 
Forms. 
FormNo.:N/A.   . 
Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Individuals  and 
households:  Businesses  or  other  for- 
profit:  Non-profit  institutions:  Farms; 
Federal  Government:  State  and  local 
govenunents. 
Number  of  Respondents:  516,000. 
Estimated  Time  Per  Response:  5 
minutes. 

Totay  Annual  Burden:  43,344. 
Afeeds  and  Uses:  Effective  July  1 , 
1996,  the  current  antenna  clearance 
procedures  are  replaced  with  a  uniform 
registration  procedure  that  applies  to 
antenna  structure  owners.  Structure 
owners  will  receive  an  Antenna 
Structure  Registration  Number  which  is 
a  unique  number  that  identifies  an 
antenna  structure.  Once  obtained,  this 
number  must  be  used  on  all  filings 
related  to  the  antenna  structure.  The 
Commission  will  require  this 
Registration  Number  to  be  submitted 
with  any  of  the  applications  for 
licensing.  Collecting  the  Registration 
Number  will  enable  the  Commission  to 
efficiently  maintain  a  Registration 
Database,  as  well  as  pr(x»ss  the 
applications  without  unnecessary  delay 
related  to  antenna  structure 
discrepancies.  By  entering  the 
Registration  Number  in  the  database, 
FCC's  tower  clearance  processora  can 
immediately  locale  the  information 
provided  by  the  structure  ownir 
regarding  the  antenna  site  and  ensure 
the  validity  and  acciuacy  of  the  data 
provided.  Without  the  Registration 
Number,  the  FCC's  tower  clearance 
processors  would  be  "guessing"  the 
structure  registration  number  using 
coordinates  and  other  data  supplied  by 
the  applicant,  thereby  decreasing  the 
integrity  of  the  new  Registration 
database.  The  Commission  released  a 
Report  and  Order  on  November  30. 
1995,  WT  Docket  No.  95-5,  adopting 


these  new  rules  to  streamline  the 
Commission's  antenna  structure 
clearance  process.  While  the  Report  and 
Order  contained  information  relative  to 
the  Antenna  Structure  Registration 
Nimiber  requirement,  it  did  not  address 
the  necessary  notification  of  additional 
burden  to  collect  the  Registration 
Number  prior  to  revision  of  the  FCC's 
application  forms. 

OMB  Approval  Number:  3060-0400. 

Title:  Tariff  Review  Plan. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  52. 

Estimated  Time  Per  Response:  61 
houre. 

Total  Annual  Burden:  3,172  houra. 

Afeeds  and  Uses:  Certain  local 
exchange  carriers  are  required  annually 
to  submit  Tariff  Review  Plans  in  partial 
fulfillment  of  cost  support  material 
required  by  47  CFR  Part  61.  The 
information  is  used  by  the  FCC  and  the 
public  to  determine  the  justness  and 
reasonableness  of  rates  terms  and 
conditions  in  tariffs  as  required  by  the 
Communications  Act  of  1934  as 
amended. 

Fedoral  Communications  Commission 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  96-19239  Filed  7-29-96:  8:45  ami 
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Public  Safety  Wirelass  Advisory 
Committee:  Steering  Commlttaa 
Masting 

AOEMCKS:  The  National 
Telecommunications  and  Information 
Administration  (NTIA).  Larry  Irving, 
Assistant  Secretary  for  Communications 
and  Information,  and  the  Federal 
Conununications  Conunission  (FCC), 
Reed  E.  Hundt,  Chairman. 
ACTION:  Notice  of  the  next  meeting  of  the 
Steering  Committee. 


In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  of  the  next 
meeting  of  the  Steering  Ccnunittee  of 
the  Public  Safety  Wireless  Advisory 
Committee.  The  NTIA  and  the  FCC 
established  a  Public  Safety  Wireless 
Advisory  Committee,  Subcommittees, 
and  Steering  Committee  to  prepare  a 
final  report  to  advise  the  NTIA  and  the 
FCC  on  operational,  technical  and 
spectrum  requirements  of  Federal,  state 
and  local  Public  SaiiBly  entities  through 
the  year  2010.  All  interested  parties  are 
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invited  to  attend  and  to  participate  in 
the  Steering  Committee  meeting. 
DATES:  August  22. 1996  (Thursday). 
A00flE88ES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Commission  Meeting  Room  856, 
Washington,  D.C  20554. 
FOR  FUimCR  MFORMATION  CONTACT: 
Deborah  Behlin  at  202-418-0650 
(phone),  202-418-2643  (fax),  or 
dbehlin0fcc.gov  (e-mail).  Information  is 
also  available  from  the  Internet  at  the 
Public  Safety  Wireless  Advisory 
Committee  homepage  (http7/ 
pswac.ntia.doc.gov). 
SUPPlfMENTARY  INFORMATKM:  The 
Steering  Committee  of  the  Public  Safely 
Wireless  Advisory  Committee  will  hold 
its  next  meeting  as  follows: 

August  22:  The  Steering  Committee 
will  meet  starting  at  9K)0  a.m. 

The  tentative  agenda  for  the  Steering 
Committee  meeting  is  as  follows: 

1.  Welcoming  Remarks 

2.  Approval  of  Agenda 

3.  Administrative  Matters 

4.  Work  Program/Organization  of  Work 

5.  Meeting  Schedule 

6.  Agenda  for  Next  Meeting 

7.  Other  Business 

8.  Closing  Remarks 

The  tentative  schedule  and  general 
location  of  the  next  full  meeting  of  the 
Pubhc  Safety  Wireless  Advisory 
Committee  is: 
September  1996,  in  Washington,  D.C. 

The  Co-Designated  Federal  ORicials 
of  the  Public  Safety  Wireless  Advisory 
Conunittee  are  William  Donald 
Speights.  NTIA.  and  John  ).  Borkowski, 
FCC.  For  public  inspection,  a  file 
designated  WTB-1  is  maintained  in  the 
Private  Wireless  Division  of  the 
Wireless  Telecommunications  Bureau. 
Federal  Communications  Commission, 
Room  8010,  2025  M  Street  NW., 
Washington,  D.C  20554. 
Federal  Communi cations  Commission 
David  E.  Hoctnrilx, 

Acting  Chief.  Private  Wireless  Division, 
Wireless  Telecoaununications  Bureau. 
IFR  Doc.  96-19348  Filed  7-29-96:  8:45  ami 
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FCC  To  Hold  Open  Commission 
Meeting,  Thursday,  August  1, 1996; 
Sunshine  Act  Meeting 

)uly  25,  IMS' 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  August  1, 1996,  which  is 
scheduled  to  commence  at  9:30  8.m.,  in 
Room  856,  at  1919  M  Street.  N.W., 
Washington,  D.C. 


Item  No.  1. 

Bureau:  Cable  Services. 

Subject 

Title:  Preemption  of  Local  Zoning 
Regulation  of  Satellite  Earth  Stations  (IB 
DcKcket  No.  95-59);  Implementation  of 
Section  207  of  the  Telecommunications 
Act  of  1996  and  Restrictions  on  Over- 
the-Air  Reception  Devices:  Television 
Broadcast  Seirvice  and  Multichannel 
Multipoint  Distribution  Service  (CS 
Docket  No.  96-83). 

Summary:  The  Commission  will 
consider  rules  to  implement  Section  207 
of  the  Telecommunications  Act  of  1996. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  David  Fiske.  Office 
of  Public  Afiiaira,  telephone  niunber 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purxihased  bom  the 
FOC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  at  (202)  857-3800.  Audio  and  Video 
Tapes  of  this  meeting  can  be  purchased 
bom  Telspan  International  at  (301)  731- 
5355.  This  meeting  can  be  viewed  over 
George  Mason  University's  "Capitol 
ConnectioiL"  For  Inbrmation  on  this 
service  call  (703)  993-3100. 
Federal  Communicatioas  Commission. 
William  F.  Galon. 
Acting  Secretary. 

IFR  Doc.  96-19417  Filed  7-26-96: 10:44  ami 
aiLUNO  COM  tm-m-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Uoenaa; 
Appltcants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington.  D.C  20573. 
Foreign  Cargo  International,  Inc.,  8420 

N.W.  58th  Street,  Miami,  FL  33166 
Officera: 

Eruique  E.  Ros,  Jr.,  President 

Odalys  Ros,  Secretary 
Pyramid  International,  Inc..  7100  NW. 

179th  Street.  Suite  303.  Miami,  FL 

33015 
Officer  Gerald  Anthony  Cross,  Chief 
Executive  Officer 


Dated:  )uly  2S.  1996. 
loaaph  C  Mkiag, 
Secretajy. 

IFR  Doc  96-19340  FUad  7-2S-9B:  8:4$  am) 
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Oeeen  Freight  Forwsrtsr  Ucenee; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1716  and  46  CFR  510). 

Peraons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwardere, 
Federal  Maritime  Commission, 
Washington.  D.C  20573. 
OAC  Shipping  Company.  Inc.  8180 

N.W.  29th  Street,  Suite  201,  Miami, 

FL  33122 
Officers: 

Oliver  Paul  Oswald,  President 

Mildred  Cagol.  Secretary 
Transportation  Logistics,  Inc.  7525 

Coiinelley  Drive,  Suite  R.  Hanover. 

MD  21076 
Officer  Gregory ).  McCloekey,  President 

Dated:  )uly  24, 1996. 
loaepli  C  Polking. 
Secretary. 

IFR  Doc.  96-19255  Filed  7-29-96: 8:4S  ami 
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FEDERAL  RESERVE  SYSTEM      > 

Notice  of  Proposals  to  Engage  in 
Permissible  NonbanUng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont>snldng 
ActtvlUes 

The  company  listed  in  this  notice  has 
given  notice  under  section  4  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843) 
(BHC  Act)  and  RegulaUon  Y.  (12  CFR 
Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  noabanking  activity  that 
is  listed  in  §  225.25  of  ReguUtion  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

The  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
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inspection  at  the  offices  of  the  Bond  of 
Govanuns.  Interested  peraons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  aectioo  4  of  the 
BHC  Act,  including  whether 
cansumznation  of  the  proposal  can 
"rwanonahly  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  advene  efbcta,  such  as  undue 
coocantntion  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  bonking  practices" 
(12  II.S.C  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
'  fact  that  are  in  dilute,  «iimm«T<T<ng  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  l^ 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  14, 1996. 

A.  Fadonl  »iia<iiii  Bank  of  Chk^o 
(James  A.  Bluemle,  Vice  President)  230 
South  LoSolle  Street,  Chic^^,  niinois 
60690: 

1.  Quad  Gty Holdings,  Inc., 
Bettendorf,  Iowa;  to  acquire  20  percent 
of  the  voting  shares  of  Nobel  Electronic 
Transfer.  L.LC.,  Bettendorf,  Iowa,  and 
thereby  engage  in  data  processing 
activities  pursuant  to  S  22S.25(b)(7)  of   • 
the  Board's  Regulation  Y. 

Board  oCCovmion  of  tlie  Fedaiil  Ranrra 
Symm.  July  24. 1906. 

ymaltmf.tabnmm. 

Otputy  Secmary  oftha  Board. 

IFR  Doc  aft-19Z7S  Filed  7-2ft-«6:  B:4S  am) 


iMiM  Of  PropoMi*  to  Engags  In 
Nonbanidng  AoavWw  or  to  Acquir* 


Bank  of  Montreal,  Montreal.  Canada; 
The  Bank  of  Nova  Scotia,  Toronto, 
Canada;  rnnA^iiar^  Imperial  Bank  of 
Commerce,  Toronto,  rjiii«.<«;  Tiie  Cliaae 
Manhattan  Carparation,  New  York,  New 
Yariu  First  Chicago  NBD  Corporation, 
CUcago,  Illinois:  National  Bank  of 
Canada,  Montreal,  Canada:  The  Tonoto- 
Dominion  Bank,  Toronto,  fjn«<l..  ajuJ 
Royal  Bank  of  Canada,  Mootraal. 
Canada  (ooUactively,  AppUcanli),  have 
given  DOiica  pursuant  to  aectioo  4(c)(8) 
oftha  Bonk  Holding  Company  Act  (12 
U^C  1843(c)(8))  (BHC  Ad)  and 


22S.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(aK3))  to  engage  de  mxm 
through  their  direct,  irholly  owned 
subsiaiary,  Multinet  International  Bank, 
New  York.  New  Yoric  (Company),  tn 
acting  as  a  riaaringhnuse  lor  foreign 
exchmge  aiul  fonri^  exchange-rioted 
transactions.  Each  Applicant  woidd 
acquire  12.5  percent  of  the  voting  shares 
of  Company.  Company  would  be 
oiganized  under  New  York  banking  law 
as  a  limited  purpoee  trust  company,  and 
would  engage  in  certain  trust,  foreign 
exchange,  and  data  processing  activities 
in  cotmection  with  its  function  as  a 
clearinghouse.  Multinet's  principal 
function  would  be  to  become  the 
substituted  counterpaity  to  each  foreign 
mrrhangw  transaction  that  is  submitied 
by  participants  in  the  clearinghouse  and 
that  is  accepted  by  the  clearinghouse. 
All  such  traiuactions  would  be 
muhilatarally  nett3d,  and  settlement  for 
all  netted  transactions  would  be  subject 
to  delivery  versus  payment  restrictions. 
These  techniques  are  intended  to  reduce 
the  voltmie  of  settlement  transactions 
and  reduce  forward,  settlement,  and 
liquidity  risk.  Incidental  to  its 
clearinghouse  function.  Company 
would  engage  in  risk  management,  data 
processing,  collateral  management,  and 
payment  and  settlement  functions. 
Company  also  would  provide  data 
processing  sendees  to  subscribers  that 
desire  to  match  and  net  transactions  on 
a  bilateral  basis.  Company  would 
provide  the  proposed  services  to  all 
financial  institutions  meeting  its  credit 
and  (meiational  standards  on  a 
worldwide  besis. 

Section  4(c)(B)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may  engage  in  any  activityuiat  the 
Board,  after  due  notice  and  opporttmity 
for  hearing,  has  determined  by  order  or 
regulation  to  be  so  closely  related  to 
benldng  or  m«n.g<ng  en-  controlling 
benks  as  to  be  a  proper  incident  thereto. 
This  statutery  test  requires  that  two 
separate  tesU  be  met  for  an  activity  to 
be  permissible  for  a  bank  holding 
company.  First,  the  Board  must 
determine  that  the  activity  is.  as  a 
general  matter,  closely  related  to 
hanking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bonk 
holding  company  may  reasonably  be 
expected  to  produce  public  benefita  that 
outweigh  possible  a<hrerse  eSacts. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  propoead 
services,  that  banks  generally  prtniide 
services  that  an  oporaUanally  or 
functianally  similar  to  the  proposed 
services  so  as  to  equip  them  particularly 


wbU  to  piavida  the  proposed  services, 
or  that  banks  ganetally  provide  services 
that  are  ao  integrally  related  to  the 
propoaed  services  as  to  require  their 
provision  in  a  spedaliasd  form. 
National  Courier  Att'n  v.  Board  of 
Governors.  516  F.2d  1229, 1237  (D.C 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  besis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  RagattUng 
Regulation  Y,  49  FR  806  (1984); 
Securities  Industry  Ass'n  v.  Board  of 
Governors.  468  U.S.  207, 210-11,  n.5 
(1984). 

Applicanto  state  that  the  Board 
previously  has  detmmined  by  regulation 
that  the  proposed  foreign  exchange, 
trust,  and  data  processing  and 
transmission  services  are  closely  related 
to  hanking  for  purposes  of  section 
4(c)(8)  of  the  BHC  Act.  See  12  CFR 
225.25(b)(3).  (7),  and  (17).  AppUcant 
maintains  that  Company's  proposed 
activities  would  conform  to  Emulation 
Y.  The  Board  also  may  consider  whether 
the  proposed  combination  of  these 
activities  in  the  operaticm  of  a  foreign 
exchange  clearinghouse,  as  described  in 
Applicants'  proposal,  constitutes  an 
activity  that  is  (iistiru:t  from  the 
constituent  activities  contributing  to  the 
operation  of  the  clearinghouse. 

In  order  to  approve  the  proposal,  the 
Board  also  must  determine  that  the 
proposed  activities  to  be  engaged  in  by 
Company  are  a  proper  incident  to 
hanking  that  "can  reasonably  be 
expected  to  produce  benefits  to  the 
puolic,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  efiects,  such  as  undue 
concentration  of  resources,  decreeaed  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C  1843(c)(8). 
Applicant  contends  that  its  proposal 
would  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 

In  ptiblishing  t)ie  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
propoad.  Notice  of  the  proposal  is 
puUished  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  notice  and  does  not 
represent  a  determination  by  the  Board 
that  the  pn^xnal  meets,  or  is  likely  to 
meet,  the  standards  of  tlw  BHC  Act 

Any  conunents  or  requests  for  hearing 
should  be  submitted  in  writing  to 
William  W.  Wiles,  Secretary,  Board  of 
Covemors  of  the  Federal  Reserve 
System,  Waahlngton,  D.C.  205S1,  not 
litter  than  August  14, 1996.  Any  request 
for  a  bearing  on  this  notioe  must,  as 
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required  by  §  262.3(e)  of  the  Board's 
Rules  of  ProGsdure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  teesons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the 
-evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  aflpUcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors, 
the  Federal  Reserve  Bank  of  New  York, 
or  the  Federal  Reserve  Bonk  of  Chicago. 

Board  of  Governors  oftha  Fadsnl  Rasarra 
Syslam,  July  24. 1996. 


1- 

Deputy  Secrataryt^  the  Board. 
IFR  Doc  96-19Z7S  Filed  7-29-46: 8:45  ajs.) 


BOARD  Of  QOVERNORS  OF  THE 
FEOEfUL  RESERVE  SYSTEM 

SunaMiM  Act  MMttna 

ADEMCY  HOUMta  THE  MEETma:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

■nm  AND  DATE:  limt  ajn.,  Monday, 
August  5, 1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington,  D.C  20551. 

•TATUS:  Closed. 

MATTEM  TO  BE  CONSIOEREO: 

1.  Peraonnel  actions  [appointments, 
promotions,  assignments,  raassignments,  and 
salary  actions)  involving  individual  Federal 
Raserve  System  employees. 

2.  Any  items  carried  fbrwaid  from  a 
previously  anju)unced  meeting. 

CONTACT  PERaON  FOR  MOM  MFOMMTION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p  jn.  two  business  days 
before  this  meeting,  for  a  recorded 
armouncament  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Oitad:  July  26, 1996. 
Jauifa-Msfal^ 
Deputy  Secretary  of  the  Board. 
IFR  Doc  96-19546  Filed  7-29-416: 6:45  am) 


OENERAL  SERVICES 
ADMMiSrRATION 

FSdsral  AcqulsWoti  PoNey 
FAR  Sacratortot  Stocking 
Stondml  Fonn 

AOCNCV:  General  Services 
Administration. 
action:  Notice. 


CtMngaela 


The  General  Services 
Administration/FAR  Secretariat  is 
rhjnging  the  Stocking  of  the  following 
Standard  form  because  of  low  user 
Qomand: 
SF 1409,  Abstract  of  Offins 

Since  this  form  is  now  authorized  for 
local  reproduction,  you  can  obtain  the 
updated  camera  copy  in  two  ways: 

On  the  internet  Address:  http:// 
www.gsa.gov/forms.  or; 

From  CARM.  Attn.:  Barbara  Williams, 
(202)  501-0581. 

FOR  FURTHER  INFORMATION  CONTACT: 
FAR  Secretariat.  (202)  501-4755. 
DATES:  Effective  July  30. 1996. 

Dated'  July  19, 1996. 
naedan  D.  Fi«s4, 

Standard  and  OptiorudTonns.  Martagetnent 
Officar. 
IFR  Doc.  96-19280  Filed  7-29-96:  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Canton  for 
Piavannon 


Control  and 


DIaaaii,  DtoabWty,  and  Nijuty 
Ptavantlon  and  Control  Spadal 
Emphaala  Pans)  (SEP):  tntonmntlon 
Studtoa  tor  Conatnwtton  Sataty  and 
HaaHtt*  Program  Announcamant  697: 


In  accordance  writb  section  10(a)(2)  of 
the  Federal  Adviaory  Committee  Act 
(Pub.  L.  (92-463).  the  Centen  for 
Disease  Control  and  Prevention  (CDC) 
aimounces  the  following  committee 
meeting. 

Name:  Disease.  Disability,  and  Injury 
Prevention  and  Control  SEP:  Intervention 
Studies  £ar  Construction  Safety  and  Health, 
Program  Announcement  657. 

rimes  and  Datet:  7  p.m.-4  p.m.,  August 
19. 1996.  8  a.m.-5p.m.,  August  20, 1996. 

Place:  Abbott  Turner  Conference  Canter. 
1703  Clifton  Road,  Atlanta,  Georgia  30329. 

Status:  Closed. 


Matlsn  to  be  Ditcuaed:  The  iiiaallin  vrlll 
include  the  review,  discussion,  and 
evaluatiOD  of  applications  received  in 
lespooje  to  Proi^am  Announcement  657. 

The  maetiog  will  be  cloeed  to  tha  pulilic 
in  accofdance  with  provisions  set  forth  in  5 
U.S.C  Section  S52b(cK4)  and  (6),  and  tlie 
Dstarmloation  of  die  Asaociala  Diiactor  fat 
Managameru  and  Opaiatioos,  CSC  Pureuiiil 
10  Pub.  U  92-463. 

QontaO  Person  for  Uote  tafamaben: 
Malvin  L.  Myers,  Deputy  Dtaecter.  OCBcs  of 
Eictramurel  CoordinatioQ  and  Special 
Profects.  National  institute  for  Occupatioaal 
Safety  and  Health.  CDC  1600  Qiflan  Road. 
NE.  M/S  E>40,  Atlanta.  Georgia  30333. 
talephona  404/630-2376. 

Dslad:  July  23, 1996. 
CaiaiyB  J.  Roaaall. 

Director,  Management  AnoVysis  and  Saivjcas 
Office:  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc  96-19299  Filed  7-29-96:  S:4S  am) 


AdtBtolaliatiun  foi*  Cnndrin  and 


AvUvlly,  ConwiMnt  Rac|iiaat 


Title:  Federal  Parent  Locator  Service 
(FPLS). 

QMB  No.:  Currendy  imder  review  by 
OMB  under  procedures  for  emergency 
processing. 

Description:  The  Office  of  Child 
Support  Enforcement  (OCSE)  operates 
the  Federal  Parent  Locator  Services 
(FPLS),  a  computerized  national 
location  network  which  provides 
.  address  and  social  security  number 
information  to  State  and  loc^  ahild- 
supportenfon:ement  agencies^i]$dn 
request  to  locate  parents  in  order  to 
establish  or  enforce  a  child  support 
order  and  to  assist  authorized  perscma  in 
resolving  parental  kidnapping  and  diild 
custody  caaee. 

State  and  local  agency  requests  to  the 
FPLS  can  be  made  by  tape,  cartridge, 
electronic  file  transfer  or  by  dialing-up 
using  a  personal  computer.  The  Fn,S 
serves  as  a  conduit  t»etiA'een  child 
support  enforcement  offices  and  Federal 
and  Slate  agencies  by  conducting 
weekly,  biweekly,  or  monthly  matches 
of  the  collected  infonnaUoD  with 
various  agencies  and  distributing  the 
information  back  to,the  requesting  State 
or  local  child  support  office. 

Respondents:  State.  Local.  Tribal  or 
Federal  Govt 
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Annual  Burden  ESTMATES 
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ExplAACtkMi 

•  The  specific  number  of  annual 
burden  houn  per  raapondent  will  vary 
depending  on  individual  circumstances 
including  a  State's  frequency  in 
submitting  requests  and  their  mode  of 
siihmisaion. 

•  Burden  houn  for  initial  collection 
of  infionnation  included  in  the 
submission  aie  not  consideied  as  part  of 
this  request.  State  and  local  agencies 
maintain  this  information  as  part  of 
their  day-to-day  operation  of  the  child 
support  enforcement  program. 

iKspondents:  State,  Local,  Tribal  or 
Federal  Govt. 

In  compliance  with  the  requirements 
of  Section  3S06<cJ(2)(A)  of  the 
PaperworlL  Reduction  Act  of  1905.  the 
Aaministietion  for  Qiildren  and 
Families  is  soliciting  public  comment 
on  the  qMdflc  aspects  of  the 
informatian  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
mmmnnts  may  be  forwarded  by  writing 


to  the  Adminiatntlon  for  Qiildren  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enbnt 
Piomanade,  S.W.,  Washington,  D.C 
20447.  Atbi:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collectioa. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  Infonnation  to  be 
collected:  and  (d)  ways  to  minimiTu  the 
burden  of  the  collection  of  information    ■ 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Consideration  will  be  given 

Annual  Burden  Estimates 


to  comments  and  suggestions  submitted 
Mrithin  60  days  of  this  publication. 

Datsd:  July  23,  1996. 
LajTy  Guflrrero. 
RaporU  Clearance  Officer. 
(FK  Doc  96-18237  Filed  7-2IMI6: 8:4S  sm] 
aaiaia  ooca  4ia«-«i-ai 


SubmlMion  for  0M8  RMtow; 
CoiMfMnt  RsquMt 

Tith:  Integrated  Review  Schedule. 

OMB  No.:  0070-0035. 

Description:  State  agencies  are 
required  to  perform  quality  control 
review  for  the  AFDC,  Food  Stamp,  and 
Adult  Assistance  Programs.  The 
Integrated  Review  Schedule  is  jointly 
designed  and  used  by  ACF  and  FCS. 
The  schedule  serves  as  the 
comprehensive  data  entry  form  for  all 
active  quality  control  reviews  in  these 
programs. 

Respondents:  State  governments. 
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56.000 

Estimated  Total  Annual  Bunfen 
Hoars:  55,000. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Childrm  and  Families.  Office  of 
Infarmatian  Services,  INvision  of 
bkformatioQ  Resource  Management 
SarvJoes,  370  L'En&nt  Promenade.  S.W.. 
Washington.  D.C  20447.  Attn:  ACF 
Rmrts  Clearance  Officer. 

CtMB  Cmunent'  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Fadaral  tiiglalai 
Therefore,  a  comment  is  best  assured  of 
having  its  full  sOsct  if  OMB  receives  it 


within  30  days  of  publicatioa.  Written 
comments  and  recommendations  for  the 
proposed  infotmatioa  collection  should 
be  sent  directlyto  the  following:  Office 
of  Management  and  Budget,  Paperwori: 
Reduction  Project.  725  17th  Street, 
N.W..  Washington.  D.C  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  )uly  24, 1996. 
BobSaigis, 

Acting  Beports  dmance  Officer. 
[FR  Doc  96-19308  Filed  7-2a-«6: 8:45  ami 


HMllh  RawMircM  and  SarvfeM 
Administration 

Prelect  Qranis  for  RwMMiaaon  or 
Contlntction  of  Mon-Aciil*  HmMi  Cw8 
FadHtloo 

AOENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Cancellation  of  notice  of 
availability  of  funds.  I 

summary:  This  notice  rescinds  the   - 
Notice  of  Availability  of  Fimds  for 
Project  Grants  for  Renovation  or 
Construction  of  Non- Acute  Health  Care 
Facilities  published  in  the  Fadaral 
Kagisler  )une  13. 1906  at  61  FR  30077. 


Federal  Regigter  /  Vol,  61.  No.  147  /  Tuesday.  July  30.  1996  /  Notices 


39663 


FOR  FURTHER  MFORMATMN  CONTACT:  Mrs. 
Glenna  Wilcom,  Grants  Management 
OfBcer,  Bureau  of  Health  Resources 
Development,  Parklawn  Building,  Room 
7-27,  SBCO  Fishers  Lane,  Rockville, 
Maryland  20857  (301)  443-2280. 

Dated:  July  24, 1996. 
Giro  V.  Sumaya, 
Administrator. 

[FR  Doc.  96-19307  Filed  7-29-46: 8:45  ami 
aaiMO  COM  4IW-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

FIsli  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(cJ  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1S31,  et  seq.l 
PRT-817175 
Applicant:  Mr.  Gerald  Dinkins,  3D/ 

International.  Environmental  Group, 

Knoxville.  Tennessee. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  Higgins'  Eye 
Pearly  Mussel  {Lampsilis  higginsi) 
within  the  Mississippi  River, 
Washington  and  Dakota  Counties, 
Minnesota.  Activities  are  proposed  to 
determine  presence  or  absence  of  the 
species  within  a  proposed  pipeline 
crossing. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Ecological  Services  Operations.  1 
Federal  Drive,  Fort  SnelUng,  Minnesota 
55111-4056,  and  must  be  received  on  or 
before  August  29, 1996. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Ecological  Services 
Operations,  1  Federr.1  Drive,  Fort 
Snelling,  Minnesota  55111-4056. 
Telephone:  (612/725-3536.  x250):  FAX: 
(612/725-3526). 


Dated:  July  24. 1996. 
T.).  Miller. 

A0ing  Assistant.  Regional  Director. 
Ecological,  Services.  Begion  3.  Fort  Snelling 
Minnesota. 

[FR  Doc  96-19313  Filed  7-29-96: 8:45  am) 
■UMQ  ooof  aiS4s-r 


Bureau  of  Land  Management 

[CA-083-00-S440-Z88B:  CACA-30070; 
CACA-2S6S4:  CACA-31926] 

Correction  to  End  of  Comment  Period 
for  Draft  Environmental  Impact 
Statement/Report  for  Eagle  Mountain 
Landfill  and  Recycling  Project 
Riverside,  CA 

AGENCY:  Bureau  of  Land  Management, 
Desert  District.  , 

ACTION:  Correction  to  end  of  commeiR 
period.  ' 


lity  fo) 


summary:  The  Bureau  of  Lai^d 
Management's  Notice  of  Availability  for 
the  Draft  EIS  for  the  Eagle  Mountain 
LandflU  Project,  published  in  the 
Federal  Register  July  12, 1996,  noted 
that  the  end  of  the  written  comment 
period  was  September  10, 1996.  This 
date  is  incorrect:  the  correct  date  for  the 
end  of  the  written  comment  period  is 
September  17, 1996. 
Dated:  July  23, 1996. 
AianSleiB, 

Acting  District  Manager. 
(PR  Doc  96-19301  Filed  7-29-96:  8:45  am) 
■HUHO  eOOE  M1»-<0-M 


IWY-88S-06-0777-72] 

Resource  Advisory  Council  Meeting, 
Wyoming  < 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Meeting  of  the 

Wyoming  Resource  Advisory  Council. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  for  the 
rescheduled  meeting  of  the  Wyoming 
Resource  Advisory  Council  (RAC). 
DATE:  August  15, 1996,  &om  8:00  a.m. 
until  5:00  p.m.  and  August  16, 1996, 
from  8:00  a.m.  until  3:00  p.m. 
ADDRESS:  Pronghom  Lodge,  Monarch 
Room.  150  East  Main,  Lander.  WY 
82520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Trevino.  RAC  Coordinator. 
Wyoming  Bureau  of  Land  Management. 
P.O.  Box  1828,  Cheyenne,  WY  82003. 
(307)  775-6020. 

SUPPLEMBITARV  MFORMATION:  The 
agenda  for  the  meeting  will  include: 

1.  Status  of  Green  River  Basin 
Advisory  Committee 


2.  Finalize  draft  goals  and  guidelines 
on  rangslands 

3.  Public  Comment 

This  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statement  to' the  council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the  RAC 
Coordinator,  at  the  above  address  by 
August  10, 1996. 

Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  time 
limit,  per  person,  may  be  established  by 
the  Chair  of  the  Resource  Advisory 
Council. 
James  K.  Morkin, 
Acting  State  Director. 
IFR  Doc  96-1931 1  Filed  7-29-86:  S:4S  ami 
■LUNG  COOC  4ai»-»-M 


[UTl>-a»7531 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-69753  for  lands  in  Tooele 
County.  Utah,  was  timely  filed  and 
required  rentals  accruing  from  January 
1, 1996,  the  date  of  termination,  have 
been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$5  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  lease  UTU-69753, 
effective  January  1, 1996,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robert  Lopes, 

Group  Leader.  Minerals  Adfudication  Group. 
[FR  Ddc.  96-19302  Filed  7-29-96: 8:45  ami 
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[UTU-7503q 

Utah;  Proposed  Retnstatsment  of 
Tarmlnatad  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-75038  for  lands  in  Duchesne 
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County,  Utah,  was  timely  filed  and 
requind  rentals  accruing  bom  A|»U  1, 
1996,  the  date  of  tenninadon,  have  been 
paid. 

The  lesfiee  has  agreed  to  new  lease 
tenns  for  rentals  and  royalties  at  rates  of 
$5  per  acre  and  16%  percent, 
respectively.  The  SSOO  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publiahing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Sectioa  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188).  the 
Bureau  of  Land  Management  is 
proposing  to  rsinstatejease  UTU-75038. 
eftKtive  April  1,  1996,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
rt>yalty  rates  cited  above. 
■oiMitLopa, 

Group  Leader.  MinaraU  Adjudication  Group, 
[FR  Doc  96-18303  Filed  7-29-96;  8:45  am) 


[CA-410-04-1430-01;  CACA  S706«] 


Noticaof 
PubNcLand, 


Action;  Direct  Sat*  d 
Nevada  County,  CA 


AOBICV:  Dept.  of  the  Interior,  Bureau  of 
Land  Management. 
ACTION:  Direct  Sale  of  Public  Land, 
Nevada  County,  CACA  370S4. 


:  The  following  described 
public  land  is  being  considered  for 
direct  sale  pursuant  to  Section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  Octobn'  21. 1976 
(433  U.S.C.  1713): 

Maonl  Uablo  Maridlan,  Calitoraia 

T.  16N..  R.  9E.. 
Sec  18:  lot  2q 
■74  acres,  more  or  less. 

The  above  tract  is  a  wedge-shaped 
remnant  of  public  land  that  lacks  public 
access.  It  is  surrounded  entirely  by 
private  property,  most  of  which  is 
ovmed  by  Mr.  and  Mrs.  Richard 
Chapman.  The  .74-Bcre  remnant  would 
be  sold  as  an  inholding  to  the  Chapmans 
at  fair  market  value.  An  additional 
550.00  mineral  conveyance  processing 
fee  is  required.  The  proposal  is 
consistent  with  the  Bureau's  land  use 
plans  which  supports  the  disposal  of 
small  isolated  tracts. 

The  tract  would  be  transferred  subject 
to  a  reservation  to  the  United  States  for 
a  right-of-way  for  ditches  and  canals. 
The  proposal  is  consistent  with  the 
Biueau's  land  use  plans  that  support  the 
disposal  of  small  diSicult-to-manags 
tracts. 


The  above  described  land  is 
segregated  from  settlement,  location  and 
entry  under  the  public  land  laws  and 
the  mining  laws  for  a  period  of  270  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Kagiaia'. 
FOR  AOOmONAL  MFOHMATIOM:  Contact 
Mike  Kelley  at  the  Folsom  Resource 
Area  office,  63  Natoma  St.,  Folsom,  CA 
95630,  or  by  phone  at  (916)  985-4474. 
DXSwidurd, 
Area  Manager. 
IFR  Doc  Se-192Sl  Filed  7-29-96;  8:4S  am) 


National  Parti  Scfvice 

Notic*  of  Approval  of  Record  of 
Oacialon  nnal  Envlronmantal  Impact 
Statament/Oanaral  Managament  Pian 
Cabilllo  National  Monument,  San 
Diego  County,  CA 

SMMARV:  Pursuant  to  $  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the  regulations 
promulgated  by  the  Council  on 
Environmental  Quality  (40  CFR  1505.2), 
the  Department  of  the  Interior,  National 
Park  Service  has  approved  a  Record  of 
Decision  (ROD)  on  the  Final 
Environmental  Impact  Statement/ 
General  Management  Plan  (FEIS/GMP) 
for  Cabrillo  National  Monument,  San 
Diego.  California. 

Tne  National  Park  Service  will 
implement  the  Proposal  as  identified  in 
the  Final  Environmental  Impact 
Statement,  issued  in  April  1996. 

Copies  of  the  approved  Record  of 
E)ecision  may  be  obtained  &om  the 
Superintendent,  Cabrillo  National 
Monument,  1800  Cabrillo  Memorial 
Drive,  San  Diego,  California  92106  or 
telephone  at  619-557-5450. 

Dstad:  )uly  10, 1996. 
Stanley  T.Albright 
Field  Director.  Pacific  West  Area 
[FR  Doc  96-19244  Filed  7-29-96;  8:45  ami 
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Draft  Oanaral  Management  Plan  and 
Environmental  Impact  Slalament  for 
Kiondllie  QoM  Ruah  National  Historical 
Parte 

AOBICtES:  National  Park  Service, 

Interior. 

ACDON:  Extension  of  the  public 

comment  period  for  the  Draft  General 

Management  Plan  and  Environmental 

Impact  Statement  for  Klondike  Gold 

Ruah  National  Historical  Park. 


General  ManagenienI  Plan  and 
Environmental  Impact  Statement  (CMP/ 
EIS)  for  Klondike  Gold  Roih  National 
Historical  Parlo  The  draft  EIS  Notice  of 
Availability  was  published  in  the 
Faderal  Rq;istBr  on  June  4, 1996  (FR 
28231).  The  original  comment  period 
would  have  expired  on  July  31, 1996. 
DATES:  Comments  on  the  draft  GMP/EIS 
must  be  received  no  later  than  August 
16, 1996. 

ADDRESSES:  Comments  on  the  draft 
GMP/EIS  should  be  submitted  to  KLGO/ 
ICLSE  Draft  GMP  Comments,  2525 
Gambell  Street,  Anchorage.  Alaska 
99503-2892.  Copies  of  the  Draft  GMP/ 
EIS  for  Klondike  Gold  Rush  National 
Historical  Park  are  available  by  request 
from  the  aforementioned  address. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jack 
Mosby,  Team  Captain,  Klondike  Gold 
Rush  General  Management  Plan  team, 
2S25  Gambell  Street,  Anchorage,  Alaska 
99503-2892.  Phone:  (907)  257-2650. 

Dated:  July  22, 1996. 
Judiih  C  GotlUab, 

Acting  Field  Director,  Alaska  Field  Office. 
IFR  Doc  96-19245  Filed  7-29-96:  8:4S  ami 
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Draft  Environmental  Impact  StatamanV 
Qeneral  Management  Plan,  San 
Frandaco  Maritime  National  KHstorical 
Parli,  San  Frandaco  County,  Ca; 
Notic*  otAvallablHty 


The  National  Park  Service 
announces  a  15-day  extension  of  the 
public  comment  period  for  the  Draft 


Pursuant  to  9 1Q2(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190  as  amended),  the 
National  Park  Service  (NPS), 
Department  of  the  Interior,  has  prepared 
a  draft  environmental  impact  statement 
assessing  the  potential  impacts  of  the 
proposed  General  Management  Plan 
PEIS/GMP)  for  San  Francisco  Maritime 
National  Historical  Park,  San  Francisco, 
California.  Once  approved,  the  plan  will 
guide  the  management  of  the  park  over 
the  next  IS  to  20  yeara. 
ALTERNATtVES:  The  proposed  action  (Alt. 
A)  would  emphasize  the  preservation 
and  maintenance  of  the  park's 
collection,  including  the  fleet  of  historic 
vessels,  small  watercraft,  library,  and 
archival  materials.  The  steam  schooner 
Wapama,  a  National  Historic  Landmark, 
would  not  be  preserved  and  would 
eventually  be  dismantled.  The  park 
would  pursue  multiple  strategies  for 
major  ship  restoration,  such  as 
continued  use  of  commercial  shipyards 
and  appropriate  agreements  with  San 
Francisco  Bay  Area  dry  dock  facilities. 
Greater  use  of  the  park's  collection  by 
the  public  for  research  and  interpretive 
purposes  would  be  provided  through 
the  uae  of  additional  bcilities,  including 
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rehabilitation  of  the  Haslett  Warehouse. 
A  distinct,  19th  century  San  Francisco 
design  theme  would  clearly  establish 
the  exceptional  maritime  identity  of  the 
park.  The  intersection  at  Hyde  and 
Jefferson  Streets  would  be  redesigned  to 
enhance  pedestrian  access  and  visibility 
of  the  pier  and  historic  ships,  and  to 
expand  idterpretive  opportunities.  In 
addition  to  infonnation  regarding  park 
facilities  and  programs,  visitors  would 
be  encouraged  to  experience  other 
related  sites  in  the  Bay  Area. 

Two  additional  alternatives  are 
evaluated  in  the  DEIS/GMP.  Alternative 
B  (Alt.  B),  similar  to  the  proposed 
action,  would  emphasize  the 
preservation  and  maintenance  of  the 
historic  ships,  small  watercraft,  library, 
and  archival  materials.  Space  would  be 
upgraded  and  expanded  for  the  park's 
collection.  The  park  would  puraue 
multiple  strategies  for  major  ship 
restoration  work.  Under  Alt.  B.  Uie 
intersection  of  Hyde  and  Jefferson 
Streets  would  be  developed  further  as 
an  expanded/permanent  pedestrian 
plaza  with  public  seating,  unobstructed 
views  of  the  ships  and  Bay,  and 
additional  space  for  interpretive 
demonstrations,  displays,  and  public 
programs. 

Alternative  C  (Alt.  C)  is  the  "No 
Action/Minimum  Requirements" 
option,  and  would  continue  current 
management  strategies,  with  minimal 
actions  implemented  to  stabilize  and 
preserve  the  park's  collection  and 
historic  properties. 
8UPPLEMEKTARY  MFOMIATION:  The 
environmental  consequences  of  the 
proposed  action  and  the  two  other 
alternatives  are  fully  documented  in  the 
DEIS/GMP,  and  appropriate  mitigation 
measures  to  minimize  impacts  are 
identified.  Copies  of  the  DEIS/GMP  will 
be  available  for  public  inspection  at  the 
park  and  at  area  libraries.  Requests  for 
copies  of  the  document  should  be 
directed  to:  Superintendent,  San 
Frandaco  Maritime  National  Historical 
Park,  Attn:  DEIS/GMP,  National  Park 
Service,  Building  E,  Fort  Mason,  San 
Francisco,  California,  94123,  or  by 
telephone  at  (415)  556-1659.  Written 
comments  on  the  draft  document  should 
also  be  directed  to  the  Superintendent  at 
the  above  address  and  must  be  received 
not  later  than  60  days  after  the 
publicatian  of  Notice  of  Availability  by 
the  Enyiranmental  ProtectioD  Agency. 

Two  public  meetings  will  be  held  to 
facilitate  public  review  of  the  ISIS/ 
GMP.  NPS  officials  will  be  available  at 
those  sessions  to  explain  the 
altamatives,  answer  questions,  and 
receive  public  comments.  The  first 
nmritiim  will  be  held  August  21,  from 


10:00  a.m.  imtil  1:00  p.m..  at  Building 
F  (Firehouse),  Fort  Mason,  San 
Francisco,  California.  The  second 
meeting  will  be  held  August  22,  from 
7:00  pjn.  imtil  10:00  p.m.,  at  the  same 
location.  For  more  details,  contact  San 
Francisco  Maritime  National  Historical 
Park,  Attn:  DEIS/GMP,  National  Park 
Service,  Bldg.  E,  Fort  Mason,  San 
Francisco,  California,  94123.  or  inquire 
by  telephone  at  (415)  556-1659. 

Dated:  July  23, 1996. 
Patricia  L.  Nndwchar, 
Acting  Field  Director,  Pacific  West  Field  Area. 
IFR  Doc  96-19246  Filed  7-29-96;  8:45  am) 
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National  Register  of  Historic  Piece*; 
Nottdcation  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
20,  1996.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  ther*^ 
properties  under  the  National  Re^ster 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington, 
D.C.  20013-7127.  Written  commenU 
should  be  submitted  by  August  14, 
1996. 

Marilyn  Harper, 

Acting  Keeper  of  the  National  Register. 
ARKANSAS 
PulasUOnnly 
Central  High  School  Naighborhood  Historic 

District  roughly  bounded  by  MLK  Dr., 

Thayer  Ave.,  W.  12th  SL,  and  RooMvall 

Rd.,  Little  Rock,  96000892 

DISTKICr  OF  C»LUMBU 

Disirict  of  Cohubia  State  EquiTalnl 

Armstrong  Manual  Training  School.  Jet.  of 
1st  and  P  Sts.,  NW.  Wsshington,  96000693 

Spencer  Caziiage  House  and  Stable.  2123 
Twining  Crt,  NW,  Washington,  96000894 

k)WA 

Fnnldia  Caaaty 

Franklin  County  Sheriff's  Residence  and  Jail 
(Municipal,  County,  and  State  Coirections 

Properties  MPS),  18  E.  Central  Ave., 

liampton,  96000696 

}ehiiann  Cemty 

Shamtaaugh,  Benjtmin  P.  and  Bertha  M. 

Harai:k,  House,  219  N.  aintoo  St,  Iowa 

aty,  96000695 

KANSAS 
lafaaaaaCsonty 

Rsdel  Historic  District.  16310  Mission  Rd.. 
3950,  3970,  3990,  and  4010  W.  163rd  St, 
SdlwaU,  96000697 


LOUISIANA 
SL  Taoimany  Paridi 

Madlaonville  Boarding  House.  703  Main  St. 
Madisonviile,  96000698 

MARYLAND 
Moatgonary  CooBty 

Beale,  Edward.  House,  1101]  Glen  Rd.. 
FMomac.  96000902 

Polychrome  Historic  District,  9900  and  9904 
ColesvUle  Rd..  9919.  9923,  and  9925 
Sutherland  Rd.,  Silver  Spring.  96000900 

Prince  Geoi^is  CeuBty 

National  Archives  Site,  Address  Rettrldad, 
College  Park  vidnity,  96000901 

PBimSYLVANIA 

FayMteCaunly 

New  Geneve  Historic  District  (Gieensboro — 
New  Geneva  MPS),  New  Geneva.  96000903 

RHODE  ISLAND 
Newport  County 

Hoppin,  Hamilton,  House.  120  Miantonoml 
Ave..  Middletomi,  96000905 

Proridence  County 

Mowry,  Tyler.  House,  112  Sayles  Hill  Rd., 
North  Smithfield,  96000904 

WISCONSIN 

Brown  County 

Milwaukee  Road  Passenger  Depot.  4O0  S- 
Washington  St..  Gtaen  Bay.  96000906 

Marquelta  County 

Rlcfater.  Charles  Samuel,  House,  55, 103,  and 
105  Underwood  Ave..  Monlello.  9G000908 

Wtainebago  County 

Kerwln.  Judge  J.C,  House,  516  &  Forest  Ava.. 
Neenah.  96000907 

In  orde;  to  assist  in  the  preservation 
of  the  following  property,  the  comment 
period  has  been  waived: 

MASSACHUSTTTS 

Berkaliira  County 

Congregational  Church  of  West  Stockbridge, 
45  Main  St,  West  Stockbridge,  96000899 

IFR  Doc  96-19304  Filed  7-29-96;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Noltee  ol  Lodging  of  Conaant  Oeera* 
Puiauant  to  th*  Compxttonalv 
Envlionn>anfl  Reaponae, 
Compensation,  and  Uablllty  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  was  lodged  May  24, 
1996  in  United  States  v.  Fairrhild 
Industries,  Inc.  and  Cumberland  Cement 
fi-  Supply  Company  consolidated  with 
the  United  States  v.  77ie  Kelly 
Springfield  Tire  Company,  et  al., 
ConsoL  Civ.  Action  No.  JFM-68-2933 
(D.  Md.)  with  Faircfaild  Holding  Corp., 
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OuBfaariand  Camont  ft  Supply 
Conpany,  tha  KeUy  Springfiakl  Tin 
Company,  and  Pndae  Taduiology.  Inc. 
("Sattling  DaiHuUnU").  The  propoiad 
Daoaa  rasoiv**  the  United  Sutat' 
claim*  under  Section  107  of  the 
Comprahansive  Enviranraantal 
Reqxaue.  Compensation  and  Liability 
Act  ("CEXCLA").  42  U.S.C  $  9607,  for 
peat  nspoaia  costs  incuRfld  in 
oonoection  with  the  Limestone  Road 
Superfund  Sits  ("Site")  through  August 
31,  1993.  Settling  Defendants  will  pay 
$1,860,213  out  of  total  past  coaU  of 
approximately  $2,450,000.  The  Qmsent 
Decree  also  requires  Settling  Defendants 
to  pay  the  United  States'  future  costs 
(including  the  Environmental  Protection 
Agency's  oversight  costs  associated  with 
the  Operable  Unit  2  of  the  Site  remedy) 
from  August  31, 1S93  until  the  date  that 
the  Settling  Defendants  receive 
notification  that  they  have  satisfied  their 
obligations  under  the  proposed  Decree, 
by  either  agreeing  to  implement  the 
Operable  Unit  2  remedy  or  by 
reimbursing  the  United  States  for  the 
costs  which  it  incurs  in  connection  with 
the  implementation  of  that  remedy. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natiu^  Resources  E)ivision, 
Department  of  lustice.  Washington,  D.C 
20530.  and  should  refer  to  United  States 
V.  FairchJld  Industries,  Inc.  and 
CumbeHand  Cement  8-  Supply 
Company  consolidated  with  the  United 
States  V.  The  Kelly  Springfield  Tire 
Company,  et  al.,  Consol.  Qv.  Action  Na 
IFM-e»-2933  (D.  Md.),  DOJ  #.  90-11-3- 
227. 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice.  Environment  and 
Natural  Resources  Division,  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C  2000S,  (202) 
624-0892.  A  copy  of  the  proposed 
partial  consent  decree  may  be  obtained 
in  [jerson  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  N.W.,  4th 
Floor.  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
ivfeienced  case  and  enclose  a  check  in 
the  amount  of  $9.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Deoee  Library.  If  you  want  a 
copy  of  the  attachmraits  to  the  proposed 


consent  deoee  pleaaa  ako  esicloaa  an 
additional  S31.2S. 
led  M.  Gran 

Chief.  Enriroaamntal  fihJbrDBnanf  Section. 
IFR  Doc.  96-182S5  Filed  7-2»-W:  S:4S  ami 
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N0VM  OT  ConMnt  DflGVM  Puffwnnt  to 

In  accordanoe  with  Departmental 
PoUcy,  28  CFR  S  50.7,  38  Fed.  Reg. 
19029,  notice  is  hereby  given  that  a 
propoaed  Consent  Deoee  in  United 
States  v.  San  faan  Cement  Company, 
Inc..  Qv.  Action  No.  96-1381  DRO 
(D.P.R.)  was  lodged  with  the  United 
Sutes  District  Court  for  the  District  of 
Puerto  Rico  on  July  12, 1996.  The 
proposed  Consent  Decree  resolves  the 
United  States'  claims  against  San  Juan 
Cement  Company  for  multiple 
violations  of  the  New  Source 
Performance  Standards  ("NSPS")  of  the 
Clean  Air  Act,  42  U.S.C.  7411  and  7414, 
as  amended,  and  regulations 
promulgated  thereunder  at  40  CF.R. 
Part  60.  at  its  cement  manufectuting 
operation  located  in  Dorado,  Puorto 
Rico.  The  Consent  Decree  provides  that 
San  Juan  Cement  Company  will  pay  a 
dvil  penalty  of  $500,000,  will  construct 
and  test  a  continuous  opacity 
monitoring  system  on  an  emission  point 
at  its  Portland  cement  plant  and,  should 
the  performance  tests  on  this  and/or  on 
another  emissions  point  yield 
unsatisfactray  results,  will  take 
measures  EPA  deems  necessary  to  bring 
the  emissions  points  into  compliance 
with  the  NSPS. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Conmients 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Envirorunent 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  San  Juan  Cement  Company.  Inc.  Qv. 
AcUon  No.  96-1381  DRD  (D.P.R.)  DOJ  i 
90-5-2-1-1888. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Federal  Office  Building, 
Room  452, 150  Carlos  E.  Chardon  Ave., 
Hato  Rey,  Puerto  Rico  00918;  at  the 
Region  n  Office  of  the  U.S. 
Environmental  Protection  Agency,  290 
Broadway,  New  York,  New  YoA  10278; 
and  at  the  Consent  Decne  Library,  1120 
G  Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005.  (202)  624-0892.  A  copy  of 
the  Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Siraet,  N.W.,  4th 


Floor,  Waahingtoo,  D.C  20005.  In 
requesting  a  copy,  pleaaa  wifflnaw  a 
check  in  the  amotmt  of  $5.75  (25  cants 
par  page  reprodudioa  coats)  payable  to 
Consent  DacTae  library. 
lealM-Gna*. 

Chief,  Environmental  Enforcement  Section. 
(FR  Doc  «S-t«2a4  Filed  7-20-86;  I:4S  am) 
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Take  Notice  that  International 
Business  Machines  Corpocatioa 
("IBM"),  defendant  in  this  antitrust 
action,  has  filed  a  motion  for  an  order 
terminating  the  final  judgment  entered 
by  the  United  States  District  Court  for 
the  Southern  District  of  New  York  on 
January  25. 1956  (the  "Final 
Judgment").  IBM  and  the  United  States 
of  America  have  consented  to  modify 
the-Final  Judgment  to  establish  specific 
sunset  periods  for  all  provisions 
currently  in  efiect,  but  the  parties  have 
reserved  the  right  to  mthdraw  their 
consent  for  at  least  90  days  after 
publication  of  this  Notice.  Prior  to  entry 
of  an  order  modifying  the  Final 
Judgment,  the  Court  and  the  parties  will 
consider  public  conunents.  Any  such 
comments  on  the  proposed  termiisation 
described  in  this  Notice  must  be  filed 
«dthin  60  days  following  the 
publication  of  the  last  notice  required 
by  the  Court's  Order  Directing 
Publication.  The  Complaint,  Final 
Judgment  and  proposed  modification 
are  further  described  below. 

The  Complaint,  filed  on  January  21, 
1952,  alleged  that  IBM  had 
monopolized,  attempted  to  monopoUze 
and  restrained  trade  in  the  tabulating 
industry,  in  violation  of  Sections  1  and 
2  of  the  Sherman  Act.  The  Final 
Judgment  was  entered  by  consent 
between  the  United  States  and  IBM.  The 
Final  Judgment  applies  to  IBM's 
conduct  with  respect  to  tabulating 
machines  and  cartls,  both  of  which  IBM 
has  not  manufactured  for  many  years, 
and  "electronic  data  processing 
machines"  ("computers").  Certain 
provisioDS  of  the  Final  Judgment  have 
expired  or  no  longer  apply  to  IBM's 
business.  However,  other  provisions  of 
the  Final  Judgment  continue  to  apply  to 
IBM's  computer  business.  On  June  13, 
1994,  IBM  filed  iti  motion  to  tnminate 
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the  remaining  provisions  of  the  Final 
Judgment 

The  Court,  on  January  17, 1996, 
tominated  certain  sections  of  the  Fimil 
Judgment  in  their  entirety:  (a)  Sections 
V  (b)  and  (c),  which  required  IBM  to 
oRer  to  sell  at  no  more  than  specified 
prices  and  to  hold  for  a  specified  period 
used  IBM  machines  that  acquired 
pursuant  to  trade-ins  or  as  a  credit 
against  sums  then  or  thereafter  payable 
to  IBM:  and  (b)  Section  VIH,  which 
specified  conditions  under  vrhicfa  IBM 
could  engage  in  "service  bureau 
business."  as  defined  by  Section  n(k)  of 
the  Final  Judgment.  The  Court  also 
terminated  all  other  provisions  of  the 
Final  Judgment  as  they  applied  to  all 
IBM  computer  products  and  services, 
except  as  they  applied  to  as  the  AS/400 
and  System/360  *  *  •  390  families  of 
products  and  services. 

On  July  2, 1996.  the  United  States  and 
IBM  entered  into  a  stipulation  whereby 
the  parties  agreed  to  establish  sunset 
periods  for  all  remaining  substantive 
provisions  of  the  Final  Judgment — 
Sections  IV,  V.  VI,  Vn,  DC.  and  XV— as 
they  apply  to  the  AS/400  and  System/ 
360  •  *  *  390  families  of  products  and 
services.  Section  fV  fulfills  the  purpose 
of  the  Final  Judgment  in  assuring  to 
current  and  prospective  IBM  customers 
an  opportunity  to  purchase  machines  on 
terms  and  conditions  that  are  not 
substantially  more  advantageous  to  IBM 
than  the  terms  and  conditions  for  leases 
of  the  same  machines  and  requires  IBM 
to  sell  its  machines  at  prices  that  have 
a  commercially  reasonably  relationship 
to  the  lease  charges  for  the  same 
machines.  Section  V  restricts  IBM's 
ability  to  re-acquire  previously  sold  IBM 
machines.  Section  VI  requires  IBM  to 
offer  to  machine  owners  at  reasonable 
and  nondiscriminatory  prices  repair  and 
maintenance  service  for  as  long  as  IBM 
provides  such  service,  provided  that  the 
machine  has  not  been  altered  or 
'connected  to  another  machine  in  such  a 
manner  that  its  maintenance  and  repair 
is  irnpractical  for  IBM  and  requires  IBM 
to  ofrer  to  machine  owners  and  to 
persons  engaged  in  the  business  of 
providing  repair  and  maintenance 
services,  at  reasonable  and 
nondiscriminatory  prices,  repair  and 
replacement  parts  for  as  long  as  IBM  has 
such  parts  available  for  use  in  its  leased 
machines.  Section  Vn  restrains  IBM 
from  requiring  that  lessees  or  purchasers 
of  IBM  machines  disclose  to  IBM  the 
uses  of  such  machines,  from  requiring 
that  purchasers  of  IBM  machines  have 
those  machines  maintained  by  IBM  and 
generally  from  prohibiting 
experimentation  with,  alterations  in  or 
attachment  to  IBM  machines.  Section  DC 
requires  IBM  to  furnish  to  owners  of 


IBM  machines  manuals,  books  of 
instructions  and  otherdocuments 
relating  to  IBM  machines  that  IBM 
furnishes  to  its  own  repair  and 
maintenance  employees  and  requires 
IBM  to  furnish  to  purchasers  and  lessees 
of  IBM  machines  manuals,  books  of 
instruction  and  other  documents  that 
pertain  to  the  operation  and  application 
of  such  machines.  FiiuUy,  Section  XV 
enjoins  IBM  from  entering  into  certain 
agreements  to  allocate  markets  or 
restrain  imports  into  the  United  States 
or  exports  out  of  the  United  States  and 
bom  conditioning  the  sale  or  leases  of 
certain  machines  upon  the  purchase  or 
lease  of  any  other  machine. 

The  United  States  and  IBM  have 
agreed  to  modify  the  Final  Judgment  to 
establish  specific  sunset  periods  for  all 
provisions  currently  in  e0ect.  The 
parties  agreed  to  terminate  Section  IV 
(b)(3)  and  (c)(7)  and  Section  Vn(d)(l) 
immediately  upon  entry  of  an  Order  by 
the  Court.  With  respect  to  the  AS/400 
family  of  products  and  services,  the 
parties  have  agreed  to  terminate:  (a) 
Section  V(a)  immediately  upon  entry  of 
an  Order  by  the  Court;  (b)  Section  IV 
(except  Section  IV(c)(3)  as  it  may  apply 
to  the  provision  of  operating  systems,  an 
interpretation  that  the  United  States 
holds  and  with  which  IBM  does  not 
agree)  and  Section  VI(a)  6  months  after 
entry  of  an  Order  by  the  Court;  (b) 
Section  IV  (except  Section  IV(c)(3)  as  it 
may  apply  to  the  provision  of  operating 
systems,  an  interpretation  that  the 
United  States  holds  and  with  which 
IBM  does  not  agree)  and  Section  VI(a)  6 
months  after  entry  of  an  Order  by  the 
Court  and  €>  all  other  provisions  of  the 
Final  Judgment  as  they  apply  to  the  AS/ 
400,  including  Section  IV(c)(3)  as  it  may 
apply  to  operating  systems,  on  July  2, 
2000.  With  respect  to  the  System  360 
*  *  *  390  and  the  remainder  of  the 
Final  Judgment,  the  parties  have  agreed 
to  terminate  all  remaining  provisions  on 
July  2, 2001.  Thus,  under  the  agreement 
between  the  United  States  and  IBM,  as 
of  July  2,  2001,  the  Final  Judgment  will 
be  terminated  in  its  entirety. 

The  United  States  has  filed  with  the 
Court  a  memorandum  setting  forth  its 
position  with  respect  to  modifying  the 
Final  Judgment  as  it  applies  to  the  AS/ 
400  and  System/360  *  *  *  390.  Copies 
of  the  Complaint,  the  Final  Judgment, 
the  Stipulation  containing  the  parties' 
tentative  consent,  the  memoranda  and 
all  other  papers  filed  in  cormection  with 
this  motion  are  available  for  inspect  at 
the  Office  of  the  Clerk  of  the  United 
States  District  Couri,  Southern  District 
of  New  York,  United  States  Ckiurthouse, 
500  Pearl  Street,  New  York,  New  York 
10007  and  at  Suite  215,  Antitrust 
Division,  Department  of  Justice  ,  325  7th 


Street,  NW.,  Washington,  DC  20530 
(Telephone  202-514-24811.  Copies  of 
these  materials  may  be  obtained  bom 
the  Antitrust  Division  upon  request  and 
payment  of  the  copying  fee  set  by  the 
Department  of  Justice. 

Interested  persom  may  submit 
comments  regarding  this  matter  within 
the  sixty  (60)  day  period  established  by 
Coint  order.  Sudi  cotrmiants  must  be 
filed  with  the  Office  of  the  Clerk  of  the 
United  States  District  Court,  Southern 
District  of  New  York  500  Pearl  Street, 
New  York,  New  York  10007  with  copies 
mailed  at  the  time  of  filing  to:  (a) 
counsel  for  IBM.  Peter  T.  Batbur,  Esq., 
Cravath,  Swaine  &  Moore.  Worldwide 
Plaza,  825  Eighth  Avenue,  New  York, 
N.Y.  10019  (Telephone  212-474-1058); 
and  (b)  counsel  for  the  United  States,  N. 
Scott  Sacks,  Assistant  Cliief,  Computers 
ft  Finance  Section,  Antitrust  Division, 
United  States  Department  of  Justice, 
Suite  9500,  600  E.  Street.  NW.. 
Washington.  DC  20530  [Telephone  202- 
307-6132). 
K.I 


Director  of  Opemtions. 
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NotiM  Pursuant  to  ttie  National 
Cooperative  Rasaarch  and  Production 
Act  of  1993  Portland  Cement 
Association 

Notice  is  hereby  given  that,  on  May 
31, 1996  and  July  3, 1996,  pursuant  to 
Section  6(a)  of  the  National  (Inoperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"),  the 
Portland  Cement  Association  ("PCA") 
filed  written  notifications 
simultaneously  with  the  Attorney 
C^nerel  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  FLS  Automation,  Hunt 
Valley,  MD  and  ABB  Industrial  Systems 
Inc.,  Norwalk,  CT  have  become 
Associate  Mei^bers  of  PCA. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaxmed 
activities  of  the  PCA. 

On  January  7, 1985,  PCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5, 1985  (50  FR  5015). 
The  last  notification  was  filed  with  the 
Department  on  April  9, 1996.  A  notice 
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On  ^iov«Ilber  24. 1995.  tlw  Daputy 
AadtUot  Administntor,  Office  of 
Divenion  Control.  Drug  Enforcamenl 
Administntion  (DEA),  issued  an  Order 
to  Show  CauM  to  Dewey  O.  Mays,  Jr., 
MJD.,  (Raspondsnt)  of  Dayton,  Ohio, 
notUying  him  of  an  opportunity  to  show 
cauM  as  to  why  UEA  should  not  dmy 
his  applicatian  of  January  3, 1904,  for 
registivtion  as  a  practitioner  under  21 
U.S.C  823(0  as  being  inoxuistent  with 
the  public  interest. 

Chi  January  2, 1996,  the  Respondent 
filed  a  timely  request  for  a  hearing,  and 
the  matter  was  doduted  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Howev«,  on  January  23, 1996, 
the  Government  filed  a  Motion  to 
Amend  Order  to  Show  Cause  and  for 
Summary  Disposition,  noting  that  the 
Respondent's  Ucsnse  to  practice 
medidna  had  been  indefinitely 
suspended  by  the  State  Medical  Board 
of  Ohio  by  final  order  dated  June  15, 
1995,  a  copy  of  which  was  attached  to 
the  motion.  The  Respondent  was 
afforded  an  opportunity  to  respond  to 
the  Government's  motion  on  or  before 
February  8, 1996,  but  no  response  was 
filed.  On  February  14, 1996,  Judge 
Bittner  issued  her  Opinion  and 
Recommended  Decision,  (1)  finding  that 
the  Respondent  lacked  authorization  to 
practice  medicine  in  Ohio,  and, 
accordingly,  lacked  authorization  to 
handle  controlled  substances  in  Ohio, 
(2)  finding  that  the  Respondent  was  thus 
not  entitlMl  to  a  DEA  registration,  (3) 
panting  the  Government's  motion  for 
summary  di^Knition.  and  (4) 
reoommending  that  the  Respondent's 
application  for  a  DEA  Certificate  of 
Registration  be  denied.  Neither  party 
filed  exceptions  to  her  decision,  and  on 
March  15, 1996,  Judge  Bittner 
timnsmitted  the  record  of  these 
proceedings  and  her  opinion  to  the 
Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
iaauas  his  final  order  based  upon 
findings  of  bet  and  cimclusians  of  law 
■I  haninaitar  set  forth.  The  Deputy 


Administrator  adopts,  in  iiill.  the 
dadaion  of  the  Administrative  Law 
Judge.  The  Dnig  &ifarcement 
Administration  cannot  register  or 
maintain  tha  ragiitntiaa  ^  a 
pnctiUooar  who  is  not  duly  authorliad 
to  handle  contnlled  substanoea  in  the 
state  in  whit^  ha  condticta  his  businaas. 
Saa  21  U.S.C  283(i)  (authorizing  the 
Attorney  General  to  register  a 
practitiaaar  to  dispense  controlled 
subitance*  onlv  if  the  applicant  is 
authocizad  to  cUspanse  controltod 
substance  under  the  laws  of  the  state  in 
which  he  or  she  practices);  802(21) 
(defining  "practitiaaer"  as  one 
authorized  by  the  United  Sutes  or  the 
state  in  which  he  or  she  practices  to 
handle  controlled  substances  in  the 
course  of  profassional  practice  or 
research).  This  prerequisite  has  been 
consistsntiy  upLeld.  See  Dominick  A 
Ricd,  MJ).,  58  FR  51,104  (1993);  James 
H.  Nicksns.  MJ).,  57  FR  59.847  (1992); 
Roy  E.  Hardmon,  MX).,  57  FR  49.195 
(1992):  MycDg  S.  Yi.  MJ}..  54  FR  30418 
(1989);  Bobby  Watts,  M.D.,  S3  FR  11,919 
(1968). 

Here,  it  is  dear  that  the  Raspoadent 
is  not  currently  authorixad  to  practice 
medicine  in  Guio.  The  Deputy 
Administrator  agrees  with  Judge 
Bittner'a  finding  thst  "lijt  is  therefore 
reasonable  to  infer,  and  Respondent 
does  not  deny,  that  because  he  is  not 
authorized  to  practice,  he  is  also  not 
authorized  to  handle  controlled 
substances  in  Ohio."  likewise,  since  the 
Respondent  lacks  state  authority  to 
handle  controlled  substances,  DEA  lacks 
authority  to  grant  the  Respondent's 
registration  application. 

Judge  Bittner  also  properly  granted 
the  Govanunent's  motion  for  summary 
diqxwition.  The  parties  did  not  dispute 
that  the  Respondent  was  unauthorized 
to  handle  controlled  substances  in  Ohio, 
the  state  in  which  he  proposed  to 
conduct  his  practice.  Therefore,  it  is 
well-settled  that  when  no  question  of 
hct  is  involved,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross^xamination  of 
witnesses  is  not  obligatory.  Dominick  A. 
lUcd,  MJ}..  58  FR  at  51,104:  see  also 
PhUlip  E.  Kirk.  MX).,  48  FR  32,887 
(1983).  affd  sub  nam  Kirk  v.  Mullen, 
749  F.2d  297  (6th  Or.  1984);  Albed 
Tennyson  Smurthwaite.  M.D..  43  FR 
11.873  (1978):  NLRB  v.  International 
Aasodation  of  Bridge.  Structural  and 
Onamental  Ironworkers.  AFL-QO.  549 
F.2d  634  f9th  Or.  1977). 

Acootdingly.  the  Deputy 
Administntor  of  the  I>ug  Enforcement 
Administration,  punuant  to  the 
authority  vested  in  him  by  21  U.S.C. 
823,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  Respondent's 


application  for  a  DEA  Cettificata  of 
Ragistntion  be,  and  it  hereby  is,  denied. 
Thii  order  is  e£bctive  August  29, 1996. 

Dated:  July  24.  IMS. 
SlsfhA  H.  GcMM, 
DsputyAdainittntor. 
[FR  Doc  (6-192S6  Filed  7-29-W;  8:4S  ami 
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On  November  9, 1995,  the  Deputy 
Assistant  Administntor,  Office  of 
Diversioo  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  David  R.  Nahin.  M.D.. 
(Respondent)  of  Waukesha.  Wisconsin, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration, 
AN7645229.  under  21  U.S.C  824(a),  and 
deny  any  pending  applications  for 
renewal  of  mch  registratiai  as  a 
practitioner  under  21  U.S.C  823(0,  for 
the  reason  thai  his  continued 
registration  would  be  Inconsistent  with 
the  public  interest. 

On  November  27, 1995.  the 
Respondent,  through  counsel,  filed  a 
timely  request  for  a  hearing,  and  the 
matter  was  docketed  bei^ 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  However,  on  January  19, 1996. 
the  Government  filed  a  Motion  for 
Summary  Disposition  and  to  SUy 
Proceedings  tvith  copies  of  supporting 
documents.  Spedfically.  the 
Respondent  voluntarily  had  surrendered 
his  medical  license  pursuant  to  a  copy 
of  the  State  of  Wisconsin,  Medical 
Examining  Board's  (Medical  Board) 
Final  Decision  and  Order  dated  April 
28. 1993.  Further,  punuant  to  an  order 
of  the  Medical  Board's  dated  August  9, 
1994,  the  Respondent  was  granted  a 
limited  medical  license  which 
precluded  him  from  having  physidan- 
patient  contact.  Also,  a  letter  dated 
September  27, 1994,  bom  the  Slate  of 
Wisconsin,  Department  of  Regulation 
and  Licensing,  informed  DEA  that, 
"while  Dr.  Nahin  is  not  prohibited  from 
holding  a  DEA  registration,  use  of  the 
registntion  in  prescribing  medications 
would  constitute  a  violation  of  his 
limited  license. " 

The  Respondent  was  afforded  an 
opportunity  to  respond  to  the 
Government's  motion  on  or  before 
February  5, 1996.  but  no  response  was 
filed. 

On  February  15. 1996,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Iledsion.  (1)  finding  that  the 
Respondent,  practicing  medicine  under 
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a  limited  license  in  Wisconsin,  lacked 
authorization  to  handle  controlled 
substances  there,  (2)  granting  the 
Government's  Motion  for  Summary 
Disposition,  and  (3)  recommending  that 
tiia  Respondent's  DEA  Certificate  of 
Registration  be  revoked.  Neither  party 
filed  exceptions  to  her  decision,  and  on  . 
Mardi  IS,  1996.  Judge  Bittner 
tranamitted  the  record  of  these 
proceedings  and  her  opinion  to  the 
DaputyAmninistrator. 

'The  Deputy  Administntor  has 
considermi  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  based  upon 
BnHlng«  of  bet  and  conclusions  of  law 
as  heteinafier  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
dedslon  of  the  Administrative  Law 
Judge.  The  Ikug  Enforcement 
Administntion  cannot  register  or 
mnintiiiii  the  registration  of  a 
practitioner  who  is  not,duly  authorized 
to  handle  controlled  substances  in  the 
State  in  which  he  conducts  his  business. 
See  21  U.S.C.  823  (f)  (authorizing  the 
Attorney  General  to  register  a 
practitioner  to  dispense  controlled 
substances  only  if  the  appUcant  is 
authorized  to  dispense  controlled 
substances  und«  the  laws  of  the  state  in 
which  he  or  she  practices):  802(21) 
(defining  "practitioner"  as  one 
authotimd  by  the  United  States  or  the 
state  in  whidi  he  or  she  practices  to 
handle  controlled  sut»stanc8&  in  the 
course  of  professional  practice  or 
research):  and  21  U.S.C.  824(a)(3) 
(authorizing  the  Attorney  Graeral  to 
revoke  a  registration  upon  as  finding 
that  the  registrant  "has  had  his  State 
license  or  registration  suspended, 
revoked,  or  denied  by  competent  State 
.authority  and  is  no  longer  authorized  by 
State  law  to  engage  in  *  *  *  dispensing 
of  controlled  substances  *  *  *").  This 
prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricd,  MJ).,  58 
FR  51,104  (1993);  James  H.  Nickens, 
MJ).,  57  FR  59,847  (1992);  Roy  E. 
Hardman,  MX).,  57  FR  49,195  (1992); 
Myong  S.  Yi,  MJ^.,  54  FR  30,618  (1989); 
Bobby  Watts,  M.D.,  S3  FR  11.919  (1988). 

Here,  it  is  clear  and  undisputed  that 
the  Respondent  currentiy  is  not 
authorized  to  handle  controlled 
substances  in  Wisconsin.  Likewise, 
since  the  respondent  lacks  state 
authority  to  handle  controlled 
substances,  DEA  lacks  authority  to 
continue  his  registration. 

Judge  Bittner  also  properly  granted 
the  Government's  motion  for  siunmary 
disposition.  The  parties  did  not  dispute 
that  the  Respondent  was  unauthorized 
to  handle  controlled  substances  in 
WiscoDSin,  the  state  in  which  he 
conducts  his  practice.  Therefore,  it  is 


well-settled  that  whan  no  question  of 
bet  is  involved,  s  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross«xamiiution  of 
witnesses  is  not  obligatory.  Dominick  A. 
Ricd,  M.D.,  58  FR  at  51.104;  see  also 
Philip  E.  Kirk.  M.O..  48  FR  32,887 
(1983),  affd  sub  nam  Kirk  V.  Mullen, 
749  F.2d  297  (6th  Or.  1984);  Alfred 
Tennyson  Smurthwaite.  MD..  43  FR 
11,873  (1978);  NLRB  v.  International 
Assodation  of  Bridge.  Structural  and 
Ornamental  Ironworkera,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  IMig  Enfocoement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C  823 
and  824.  and  28  CFR  0.100  (b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration  AN7645229, 
previously  issued  to  David  R.  Nahin, 
M.D.,  be,  and  it  herel>y  is,  revoked,  and 
any  pending  application  for  renewal  of 
such  registration  i;  hereby  denied.  This 
order  is  effective  August  29, 1996. 

Dated:  |u]y  24.  isse. 
Stephen  H.  Gream, 
Deputy  Administrator. 
IFR  Doc  96-19257  Fil«l  7-29-46;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Offlce  of  Iha  Sacratwy 

Submission  for  OMB  Raviaw; 
Comment  RaquaM 

July  25, 1996. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
individual  ICR,  with  apphaJ)le 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer,  Theresa  M.  O'Malley  (202-219- 
5095).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TFY/TDD)  may  caU  (202)  219-4720 
between  1:00  p.m.  and  4:00  pjn.  Eastern 
time,  Monday  thitNu^  Friday. 

Comments  shouldoe  sent  to  Office  of 
Information  and  R^ulatory  Afiaire, 
Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
AdministraUon,  Office  of  Management 
and  Budget,  Room  10235,  Washington. 
DC  20503  (202-395-7316).  on  or  before 
August  29. 1996. 

"The  OMB  is  particidarly  interested  in 
comments  which: 


•  Bvahials  «diathar  the  propoaed 
coUactton  of  inldimaUon  is  i 
for  the  propat  parformanca  of  the 
fbncUons  of  tfaa  agency,  inclnriing 
whether  the  inloraiatian  trill  have 
practical  utility; 

•  Evaluate  tlie  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infaimatlan, 
including  the  validity  of  the 
methodology  and  aasumptioos  used; 

•  Enhance  the  quality,  utility,  "wt 
clarity  of  tile  inbnnation  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
an  to  respond,  induding  thrtni^  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
tedmological  collection  techniques  or 
other  forms  of  information  tedmology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency.  Emplojnnent  and  Training 
Administration. 

Title:  Sute  Alien  Labor  Certification 
Activity  Report. 

OMB  Number:  1205-0319. 

Agency  Number:  ETA  9037. 

Fntjuency:  Biennially. 

Affected  Public:  Sute.  Local  or  Tribal 
GovoTunent. 

Number  of  Respondents:  54. 

Estimated  Time  Per  Respondent:  2 
houn. 

Total  Burden  Hours:  216. 

Total  Armualized  capital/startup 
costs:  b. 

Total  annuo/  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  ETA  9037  provides 
the  necessary  information  required  to 
implement  the  labor  certification 
process.  This  record  is  used  to  compile 
internal  reports  to  management  as  well 
as  answering  public  inquiries  about  the 
status. 

nmsaM.(rMallsr. 
Acting  Departmental  Oearance  Officer. 
(FR  Doc  9»-1933S  Filed  7-29-Se:  B:4S  ami 
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NATKMAL  COMMSaON  ON 
LIBfUnES  AND  MFORMATION 
SCIENCE 

SunsMna  Act  MaaUng;  Maattng  of  tlw 
U.&  National  Cooimisalon  on  UanAm 
and  kifbrmalton  Scianoa 

TMK,  MTE,  AND  PIACE:  3K)0  p.m.  to  5:45 
p.m..  July  19, 1996,  Koret  Auditorium. 
San  Francisco  Public  Library,  San 
Francisco,  CA. 

■UTTEMTO  BE  MSCUSSED;  San  Fraodsco 
Bay  Area  Library  and  Information 
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Snvicas  Panel  discuulain  with  NCUS 
Members,  Tour  of  SFPL  new  main 
libmy. 

nm,  CMTI,  AND  PLACE:  9:00  a.m.  to  IZKW 

noon,  Itily  20, 1996,  San  Pranciaco 

Public  Library,  Latino-Hispanic 

C^ommunity  Room. 

HATTEM  TO  BE  WKWWB);  NCUS 

activity  review  and  plaiming  for  FY 

1996.  Public  comment. 

■!»■.  OATl,  AND  PiACE:  8:15  a.m.  to  9:30 

a.m.,  luly  21, 1996,  San  Diego  Sheraton 

Hotel,  Seabreeze  D  Room,  1380  Harbor 

Island  Drive,  San  Diego,  CA. 

MATTERS  TO  BE  DMOMiBK  Meeting  with 
the  Interactive  Services  Board. 


ACTION:  InitiatiaD  of  arintnition. 


,  DATE,  AND  PLACE:  10:00  ajn.  to  4:00 
p.m.,  Seabreeze  I  Room,  San  Diego 
Sheraton  Hotel 

MATTERS  TO  BE  DtSCUSSED:  NCUS  Plans 
for  FY  1997. 

TWE,  DATE,  AND  PLACE:  8:30  ajn.  to  11:30 
p.m.,  July  22, 1996.  San  Diego  Sheraton 
Hotel.  8:30  a.m.  to  11:30  ajn.,  July  23, 
1996,  Interactive  Services  Association 
Conference. 

TWE,  DATE,  AND  PLACE:  l.-OO  p.m.  to  SKK) 
p.m.,  July  22, 1996,  San  Diego  Sheraton 
Hotel,  Belaire  Ballroom. 
MATTERS  TO  BE  DISCUSSED:  NCUS 
Hearing:  Ubraiies  and  Interactive 
Services  on  the  Information  Highway: 
Toll  Roads  Freeways,  Highway  Robbery. 
The  hearing  will  focus  on  polices 
related  to  libraries'  roles  in  and  use  of 
interactive  and  online  information 
services,  with  specific  testimony  &om 
interactive  industry  and  library 
representatives. 

PORTION  CLOSED  TO  T>C  PUBUC:  4K10  p.m. 
to  5:00  p.m.,  July  21, 1996:  To  review 
staff  support  requirements. 

To  reqiiest  further  information  or  to 
make  special  arrangements  for 
physically  challsnged  persons,  contact 
Barbara  Whiteleather  (202-«06-9200) 
no  later  than  one  week  in  advance  of  the 
meeting. 

Diied:  )uly  10. 1998. 
PMarR.Y*B^ 
NCUS  ExeculJm  Dmctor. 
[PR  Doc  9B-19438  Filed  7-26-46: 11:49  sml 


UBRARV  OF  CONGRESS 
Copyright  Offle* 

[DoefeX  No.  SS-I  CARP  DO  M-B4 

DtsMbulien  of  1992. 1993,  «id  1994 
DigHBlAudIo  Rwording  Tsehnotogy 
RoyMIss 

AOEMCV:  Copyright  Office,  Library  of 
Congreaa. 


The  Copyright  Office  of  the 
Ubrary  of  Congress  is  aimouncing 
initiation  of  the  180-day  arbitration 
period  Cor  the  distribution  of  1992-94 
digital  audio  recording  technology 
(DART)  royalties. 
BTECnVE  DATES:  August  8. 1996. 
ADOflESSES:  All  hearings  and  meetings 
for  the  1992-94  DART  distribution 
proceeding  shall  take  place  in  the  James 
Madison  Memorial  Building.  Room  414. 
First  and  Independence  Avenue  SE., 
Washington,  DC  20540. 
FOR  FURTHER  BaFORBMTMN  CONTACT: 
William  Roberts.  Senior  Attorney  for 
Compulsory  Ucenses,  or  Tanya 
Sandros,  CARP  Specialist,  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977.  Southwest  SUtion, 
Washington  DC.  20024.  Telephone  (202) 
707-8380.  Telefex  (202)  707-8366. 
SUPPLEMENTARY  INFORMATiaN:  Section 
251.72  of  37  CFR  provides: 

If  the  Librarian  detennines  that  a 
cootroversy  exists  ainoog  claimants  to  either 
cable,  sateilite  carrier,  or  digital  audio 
recording  devices  and  media  royalties,  the 
Uhcarian  shall  publish  in  the  Fedaral 
BaiMlir  a  declaration  of  controv«rsy  along 
wim  a  Dotica  of  initiation  of  an  arbitratioo 
profiaeding  Such  notice  ihall,  to  the  extent 
fsasible,  describe  the  nature,  gsaenl 
suucture  and  schedule  of  the  pioceeding. 

The  notice  published  today  hilfills  the 
requirements  of  S  251.72  for  the 
distribution  of  DART  royalties  for  the 
years  1992. 1993,  and  1994. 

As  provided  in  section  802  of  the 
Copyright  Act,  17  U.S.C.  a  Copyright 
Arbitration  Royalty  Panel  (CARP)  shall 
have  180  days  from  initiaticm  to  deliver 
its  written  report  to  the  Ubrarian  of 
(Congress.  The  180-day  period  begins  on 
August  8, 1996  and  concludes  on 
February  3, 1997.  This  proceeding 
requires  the  CAiU*  to  determine  the 
proper  distribution  of  royalties  collected 
imder  chapter  10  of  the  Copyright  Act 
for  the  years  1992. 1993  and  1994. 
Section  802(b)  of  the  Act  instrucU  the 
Ubrarian  to  select  two  arbitrators  within 
10  days  of  initiation  of  the  proceeding. 
The  Ubrarian  has  already  completed 
this  task,  and  the  two  arbitrators  are: 
The  Honorable  Sharon  T.  Nelson 
The  Honorable  Lewis  Hall  Griffith 
The  third  arbitrator,  who  shall  serve  as 
Chairperson,  will  be  selected  in 
accordance  with  section  802(b). 

Scheduling  of  the  1992-94  DART 
royalty  distribution  proceeding  is 
within  the  discretion  of  the  CARP.  The 
Ubrary  will  publish  the  sdiedule  of  the 
proceedings,  as  required  by  37  CFR 
251.11(b),  as  soon  as  it  is  available. 


Recooiinwiwied  by: 
MaiyhaihPalan, 
Register  of  Copyrifhte. 

Apprtjved  hy: 
laiMi  H.  BiUi^toa, 
The  Librarian  ofCongnu. 
IFK  Doc.  96-19294  Filed  7-2»-9S:  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOMMISTRATION 

tNoOea  96-0881 

Oovammant-Ownad  hnrwiVons, 
Availatiie  for  Uc«naif>g 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

Copies  of  patent  applications  died  are 
available  from  the  Office  of  Patent 
Coimsel,  Langley  Research  Center,  Mail 
Code  212,  Hampton,  VA  23681.  Claims 
are  deleted  from  the  patent  applications 
to  avoid  premature  disclosure. 
DATES:  July  30, 1996. 
FOR  FURTHER  BIFORMATKIN  CONTACT: 
Office  of  Patent  Counsel,  Mail  Clode  212, 
Langley  Research  Center,  Hampton,  VA 
23681:  telephone  (804)  864-9260,  bx 
(804)  864-9190. 
NASA  Case  No.  LAR-1S058-1:  Vapor 

Generator  Wand: 
NASA  Case  No.  LAR-15059-1:  Digital 

Mammography  With  A  Mosaic  of 

OCD-Arrays: 
NASA  Case  No.  LAR-15062-1:  Multi- 

Chaimel  Electronically  Scanned 

Cryogenic  Pressure  Sensor; 
NASA  Case  No.  LAR-1S068-1: 

Electrically  Conductive  Polyimide 

Film  Containing  Gold  (in)  Ions:     ' 
NASA  Caae  No.  l.AR-15069-1:  Low 

Power  Impressed  Currant  Cathodic 

Protection  of  Metal; 
NASA  Case  No.  LAR-15088-2:  Spiral 

Microstrip  Anteniu  With 

Resistance; 
NASA  Case  No.  LAR-1S094-1:  Concept 

for  A  Rlngless  Carbon-Carbon 

Piston  in  Internal  Combustion 

Enmnes; 
NASA  Case  No.  LAR-15105-1:  Ho:  Tm: 

LuAG-A  New  Laser  Material 
NASA  Case  No.  LAR-15112-1-CU: 

Micro-Sensor  Thin-Film 

Anemometer, 
NASA  Case  No.  LAR-15114-1-CU:  Dry 

Powder  Process  for  Preparing  Uni- 
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Tape  Prepreg  From  Polymer  Coated 

Filamentary  Towpregs; 
NASA  Case  No.  LAR-15128-1:  Method 

for  Fabricating  Composites 

Structures  Including  Continuous 

Press  Forming  and  Pultrusion 

Processing; 
NASA  Case  No.  LAR-15138-1: 

Piexoelectric  Loudspeaker  and 

Transducer; 
NASA  Case  No.  LAR-15175-2: 

Phenylethynyl  Terminated  Imide 

Oligomers  (Divisional  of-1): 
NASA  Case  No.  LAR-15176-1-CU: 

Imide  Oligomers  Endcapped  With 

Phenylethynyl  Phthalic  Anhydrides 

and  Polymers  Therefrom: 
NASA  Case  No.  LAR-15205-1-CU: 

Tough,  Soluble,  Aromatic. 

Thermoplastic  Copolyimides; 
NASA  Case  No.  LAR-15205-2:  Process 

for  Preparing  Tough,  Soluble, 

Thermoplastic  Ck>polyimides 

(Continuation  of-1); 
NASA  Case  No.  LAR-15208-1:  A 

Unique  Copolyimide  Backbone  for 

Imide  Oligomers  With^Cerminal 

Reactive  Groups; 
NASA  Case  No.  LAR-15211-1:  Bpal 

Frequency  Ultrasonic  Microsphere 

Contrast  Agent  Detection  System; 
NASA  Case  No.  LAR-15212-X--CU:  Test 

Fixture  for  Determinatiorivpf  Energy 

Absorbing  Capabilities  of 

Composite  Materials: 
NASA  Case  No.  LAR-15217-1:  Molding 

of  Complex  Part  Utilizing  Modified 

Silicone  Rubber  Tooling: 
NASA  Case  No.  LAR-15229-2-CU:  Poly 

(Arylene  Ether  Co-Imidazole)s  as 

Toughness  Modifiers  for  Epoxy 

Resins  (Continuation  of-1); 
NASA  Case  No.  LAR-15231-1-SB: 

Flux-Focusing  Eddy  Current  Probe 

and  Rotating  Probe  Method  for  Flaw 

Detection; 
NASA  Case  No.  LAR-1524&-1:  Base 

Passive  Porosity  for  Drag  Reduction: 
NASA  Case  No.  LAR-15248-1-CU: 

Vacuum  Microextruder  and 

Method; 
NASA  Case  No.  LAR-1 5251-1:  Process 

for  Controlling  Morphology  & 

Improving  Thermal-Mechanical 

Performance  of  High  Performance 

Polymer  Networks; 
NASA  Case  No.  LAR-1S251-3/4/6: 

Freeze  Drying  for  Morphological 

Control  of  Interpenetrating  Polymer 

Networks; 
NASA  Case  No.  LAR-15515-1-CU: 

Two-Stage  Gas  Measurement 

System; 
NASA  Case  No.  LAR-1SZ58-1: 

Linewidth  Reduction  Method  Using 

the  Vertical  2nd-Order  Emission 

from  Semiconductor  Lasers  With 

2nd-Order  Gratings; 


NASA  Case  No.  LAR-15259-2-CU: 
Composite  Prepreg  Consolidation 

NASA  Case  No.  LAR-15266-1-CU: 
Surface  Acoustic  Wave  Oxygen 
Pressure  Sensor; 

NASA  Case  No.  LAR-15272-1-CU: 
Reflective  Self-Metallizing 
Polyimide  Films  Containing  Silver 

NASA  Case  No.  LAR-15275-1: 
Ho:Tm:LuLiF4  A  New  Laser 
.  Material: 

NASA  Case  No.  LAR-15279-1: 

Thermally  Stable,  Piezoelectric  and 
Pyroelectric  Polymeric  Substrates 
and  Method  Relating  Thereto; 

NASA  Case  No.  LAR-15289-1:  Three- 
Dimensional  Object  Tracking 
System  &  Meth  Employing  Plural 
Sensors/Processors  for  Performing 
Parallel  Processing; 

NASA  Case  No.  LAR-15297-1: 
Simultaneous  Luminescence 
Pressure  and  Temperature  Mapping 
System; 

NASA  Case  No.  LAR-15313-1-SB: 
Augmented  Shock  Wave  Fracture/ 
Severance  of  Materials; 

NASA  Case  No.  LAR-15316-2-CU: 
Nonaqueous  Slip  Casting  of  High 
Temp  Ceramic  Superconductors 
Using  an  Investment  Casting 
Technique; 

NASA  Case  No.  LAR-15330-1-SB: 
Radially  Focused  Eddy  Cturent 
Sensor  for  Characterization  of  Flaws 
in  Metallic  Tubing; 

NASA  Case  No.  LAR-15332-1: 

Copolyimides  Prepared  from  ODA, 
APB  and  BPDA; 

NASA  Case  No.  LAR-15338-1:  Small 
Vacuum  Compatible  Hyperthermal 
Atom  Generator; 

NASA  Case  No.  LAR-15348-1:  Thin- 
Layer  Composite-Unimorph 
Piezoelectric  Driver  and  Sensor, 
"THUNDER"; 

NASA  Case  No.  LAR-15351-1-CU: 
Catalyst  for  Formaldehyde 
Oxidation; 

NASA  Case  No.  LAR-1 5362-1: 
Automatic  Force  Balance 
CaUbration  System; 

NASA  Case  No.  LAR-15373-1:  Shock- 
Free  Supersonic  Elliptic  Nozzles/ 
Meth  of  Forming  Design  Proc/Shock 
Free  Elliptic  Nozzles; 

NASA  Case  No.  LAR-15387-1:  Process 
for  Preparing  an  Ultra-Thin, 
Adhesiveless,  Multi-Layered. 
Patterned  Polvmer  Substrate; 

NASA  Case  No.  LAR-15406-1: 

Noninvasive  Meth/ Apparatus  for 
Monitoring  Intracranial  Pressure  & 
Pressure  Vols  Index  in  Humans; 

NASA  Case  No.  LAR-15411-1-CU: 

Process  and  Apparatus  for  Applying 
Powder  Particles  to  a  Filamentary 
Material; 


NASA  Case  No.  LAR-15412-1:  Imide 

Oligomers  and  Co-Oligomers 

Containing  Pendent  Phenylethynyl 

Groups  and  Polvmers  Therefrom; 
NASA  Case  No.  LAft-1541S-l:  Forward 

Sweep  Low  Noise  Rotor  Blade; 
NASA  Case  No.  LAR-15053-1; 

Schlieren  System  and  Method  for 

Moving  Objects: 
NASA  Case  No.  LAR-1 5052-1: 

Electrically  Conductive  Polyimides 

Containing  Silver 

Trifluoroacetylacetonete: 
NASA  Case  No.  LAR-15046-2:  Eddy 

Current  Method  for  Fatigue  Testing; 
NASA  Case  No.  LAR-15007-1:  A 

Method  to  Prevent  Fiber  Distortion 

in  Textile  Materials; 
NASA  Case  No.  LAR-14997-2:  OpUcal 

Flameout  Detector; 
NASA  Case  No.  LAR-14965-2-CU: 

Acetylene  and  Phenylacetylene 

Terminated  Poly  (Arylene  Ether 

Benzimidazolejs: 
NASA  Case  No.  LAR-14964-1-CU: 

Design  of  Electrically  Conductive, 

Thermally  Insulating  Current  Leads 

for  Cryogenic  Applications,  etc.; 
NASA  Case  No.  LAR-14939-2-CU:  Poly 

(N-Arylene-benzimidazole)s  Via 

Aromatic  Nucleophilic 

Displacement: 
NASA  Case  No.  LAR-14898-1: 

Composite  Sandwich  Structure  and 

Method  for  Making  Same; 
NASA  Case  No.  LAR-14896-2: 

Polyazomethines  Containing 

Trifluoromethylbenzene  Units; 
NASA  Case  No.  LAR-14892-2: 

Composite  Prepreg  Material  and 

Method  for  Production  of  Improved 

Composite  Material: 
NASA  Case  No.  LAR-14879-1-CU: 

Apparatus  and  Method  for 

Determining  the  Mass  Density  of  a 

Filament; 
NASA  Case  No.  LAR-14775-2: 

Apparatus  for  Elevated 

Tem(>erature  Compression  or 

Tension  Testing  of  Composite 

Specimens; 
NASA  Case  No.  LAR-14640-2-CU:  Ian 

Iterferoraeter  Having  Fused  Optical 

Fibers,  and  Apparatus  and  Method 

using  the  Interferometer: 
NASA  Case  No.  LAR-14621-2:  Method 

for  Ultrasonic  Imaging  and  Device 

for  Performing  the  Method: 
NASA  Case  No.  LAR-14559-2:  Method 

and  Apparatus  for 

Thermographically  and 

Quantitatively  Analyzing  a 

Structure  for  Disbonds  and/or 

Inclusions; 
NASA  Case  No.  LAR-14581-2MSB: 

Method  and  Apparatus  for 

Evaluating  Multilayer  Objects  for 

Imperfections: 
NASA  Case  No.  LAR-14448-2-SB: 

MulU-Layer  Ught-Weight  Protective 
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Coating  and  Method  for 

Application: 
NASA  Case  Na  LAR-14240-1:  Vacuum 

Holding  Fixture  for  Fabricating 

Piezoelectric  Acoustic  Sensors; 
NASA  Case  No.  LAR-H047-3:  Method 

and  Apparatus  for  Three- 

Dimensional  Braiding; 
NASA  Case  No.  LAR-13g50-2:  IBM 

Printer  Port  Interface; 
NASA  Case  No.  LAR-1 3922-1: 

Apparatus  for  Use  in  Determining 

Surfoce  Conductivity  at  Microwave 

Frequencies: 
NASA  Case  No.  LAR-1 3890-1: 

Capacitive  Acoustic  Wave  Detector 

and  Method  of  Making  Same: 
Dated  |uly  22. 1996. 
Edward  A.  rraaUe, 
General  Counsel. 

IFR  Doc  96-19338  Filed  7-2»-4e;  8:45  ami 
■UMO  COW  7ma-ti-« 


NUCLEAR  REGULATORY 
COMMSSWN 

[Doctol  No*.  S0-3>7  and  SO-Saq 


tfUgM 

Company;  Notice  of  Partial  Withdrawal 
of  Appllcallon  (or  Amandment  to 
Fadllty  Operating  Uctfnaea 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Pennsylvania 
Power  and  Light  Company  (the  licensee) 
to  withdraw  a  portion  of  its  application 
dated  April  5, 1994,  as  supplemented  on 
October  20. 1995.  for  proposed 
amendment  to  Facility  Operating 
License  Nos.  NPF-14  and  NPF-22  for 
the  Susquehanna  Steam  Electric  Station. 
Units  1  and  2.  respectively,  located  in 
Luzerne  County,  Pennsylvania. 

The  portion  of  the  proposed 
amendment  which  has  been  withdrawn 
would  have  revised  the  units'  technical 
specifications  by  removing  the  specifled 
frequency  for  Susquehanna  Review 
Committee  audits  of  the  fire  protection 
program  at  the  site  and  would  have  had 
them  listed  in  the  Final  Safety  Analysis 
Report  instead. 

The  Commission  had  previously 
issued  a  Notice  of  Consideraticm  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  2S.  1994 
(59  FR  27061).  However,  by  letter  dated 
July  5. 1996.  the  Ucensee  withdrew  the 
above  portion  of  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  5. 1994,  a 
supplemental  letter  dated  October  20, 
1995,  and  the  licensee's  letter  dated  July 
S,  1996,  which  withdrew  the  above 
portion  of  the  application  for  license 


amendment.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building.  2120  L  Street 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Osterfaout  Free  Library,  Reference 
Department,  71  South  Franklin  Street. 
Wilkes-Barre,  PA  18701. 

Dated  at  Rockville.  Maryland,  this  24tb  day 
ofluly  1996. 

For  the  Nuclear  Regulatory  Commission. 
Cheater  Poaluny, 

Senior  Project  Manager,  Protect  Directorate 
1-2,  Divaion  of  Beactor  Projects— UU,  Office 
of  Nuclear  Reactor  Begulation. 
IFR  Doc  96-19320  Filed  7-29-96: 8:45  ami 
aaxaia  eoea  nm  ti-» 

lOockM  Noa.  SO-318  and  a»^6] 

Indiana  Michigan  Poafar  Company; 
OonaM  C  Cook  Nuctaar  Plant.  Unit 
No*.  1  and  2  Environmental 
Anenment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  [the  Commission)  is 
considering  issuance  of  an  exemption 
bom  certain  requirements  of  10  CFR 
7P.24  for  Facility  Operating  License 
Nos.  DPR-58  and  DPR-74.  issued  to 
Indiana  Michigan  Power  Company,  (the 
licensee),  for  operation  of  the  D.  C.  Cook 
Nuclear  Plant,  Units  1  and  2,  located  in 
Berrien  County,  Michigan. 

Environmental  AsseaamenI 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  Ucensee  from  the  requirements  of  10 
CFR  70.24,  which  requires  a  monitoring 
system  that  will  energize  clearly  audible 
alarms  if  accidental  criticality  occurs  in 
each  area  in  which  special  nuclear 
material  is  handled,  used,  or  stored.  The 
proposed  action  would  also  exempt  the 
licensee  bom  the  requirements  of  10 
CFR  7b.24(a)(3)  to  maintain  emergency 
procedures  for  each  area  in  which  this 
licensed  special  nuclear  material  is 
handled,  used,  or  stored  to  ensure  that 
all  personnel  withdrew  to  an  area  of 
safety  upon  the  sounding  of  the  alarm 
and  to  conduct  drills  and  designate 
responsible  individuals  for  such 
emergency  procedures. 

This  environmental  assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  tlie 
licensee's  application  of  April  8, 1996. 

The  Need  for  the  Proposed  Action 

Power  reactor  license  applicants  are 
evaluated  for  the  safe  handling,  use,  and 
storage  of  special  nuclear  materials.  The 
proposed  exemption  from  criticality 


accident  requirements  is  based  on  the 
original  design  for  fuel  storage  and 
handling  at  the  D.  C.  Cook  Nuclear 
Plant.  Units  1  and  2.  The  exemption  was 
granted  with  the  original  Unit  2  Special 
Nuclear  Material  (Part  70)  license,  but  it 
expired  with  the  issuance  of  the  Part  50 
license  when  the  exemption  was 
inadvertently  not  included  in  that 
license.  Therefore,  the  exemption  is 
needed  to  clearly  define  the  design  of 
the  plant  as  evaluated  and  approved  for 
licensing. 

Envirorunental  Impacts  of  the  Proposed 
Action 

The  NRC  staff  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  the  Cook  Technical 
Speciflcalions.  the  eeomelric  spacing  of 
fuel  as.semblies  in  the  new  fuel  storage 
facility  and  spent  fuel  storage  pool,  and 
administrative  controls  imposed  on  fuel 
handling  procedures.  Technical 
specification  controls  include  reactivity 
requirements  (e.g.,  shutdown  margins, 
limits  on  control  rod  movement), 
instrumentation  requirements  (e.g., 
power  and  radiation  monitors),  and 
controls  on  refueling  operations  (e.g., 
refueling  boron  concentration  and 
source  range  monitor  requirements.) 
Geometrically,  the  spent  fuel  pool  is 
designed  to  store  the  fuel  in  an  array 
that  precludes  criticality.  Existing 
technical  specifications  require  the 
effective  neutron  multiplication  factor, 
ICciT,  to  be  maintained  less  than  or  equal 
to  0.95.  The  new  fuel  vault  has  also 
been  analyzed  to  maintain  kcir  less  than 
or  equal  to  0.95,  including  uncertainties, 
under  full  water  density  Hooded 
conditions  and  less  than  or  equal  to  0.98 
under  optimum  moderation  conditions. 

In  summary,  the  training  provided  to 
all  persormel  involved  in  fuel  handling 
operations,  the  design  of  the  fuel 
handling  equipment,  the  administrative 
controls,  the  technical  specifications  on 
new  and  spent  fuel  handling  and 
storage,  and  the  design  of  the  new  and 
spent  fuel  storage  racks  preclude 
inadvertent  or  accidental  criticality.  In 
accordance  with  the  NRC's  Regulatory 
Position  in  Regulatory  Guide  8.12, 
Revision  1,  "Criticality  Accident  Alarm 
Systems,"  dated  January  1981,  an 
exemption  from  10  CFR  70.24  is 
appropriate. 

the  proposed  exemption  will  not 
affect  radiological  plant  effluents  nor 
cause  any  significant  occupational 
exposures.  Only  a  small  amount,  if  any, 
radioactive  waste  is  generated  during 
the  receipt  and  handling  of  new  fuel 
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(e.g..  smear  papera  or  contaminated 
packaging  material).  The  amount  of 
waste  would  not  be  changed  by  the 
exemption. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  or  amoimts  of  any  effluents 
that  may  be  released  o^te,  and  there 
is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
aHect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Ahematives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  appUcation  would 
result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Sutement  for  D.C.  Cook,  Units  1  and  2, 
dated  August  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  8, 1996,  the  NRC  sUff  consulted 
with  the  Michigan  State  official,  Dennis 
Hahn,  of  the  Michigan  Department  of 
Public  Health,  Nuclear  Facilities  and 
Environmental  Monitoring,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Baaed  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  eBect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  daterminad  not  to 


prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  8, 1996,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Doctmient  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC.  and  at  the  local 
public  dociunent  room  located  at  the 
Maud  Preston  Palenske  Memorial 
Library,  500  Market  Street.  St.  Joseph, 
Michigan  49085. 

Dated  at  Rockville;  Maryland,  this  24th  day 
of)ulyl996. 

For  the  Nuclear  Regulatory  Commission. 
John  B.  Hickman. 

Project  Manager,  Project  Directora  to  OT- 1 , 
Division  of  Reactor  Projects — ffl/lV,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  96-19319  Filed  7-29-96;  8:45  ami 
BIUSM  COOC  79M-«l-r 


Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEETUte:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  July  29,  August  5, 12, 
and  19, 1996. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  IHke,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSOEREO: 

Week  ofluly  29 

Monday.  July  29 
10:00  B.m. 

Briefinfi  on  Uranium  Recovery  Program 
(Public  Meeting) 

(Contact:  )oe  Holonich.  3ai-41$-«643) 

Tuesday,  July  30 
10:00  a.m. 
Briefing  by  Nuclear  Waste  Technical 
Review  Board  (Public  Meeting) 
11:30  a.m. 
AtBmuUon  Session  (Public  Meeting)  (if 
needed) 
2:00  p.m. 
Briefing  on  Status  of  Staff  Actions  on 
Industry  Restructuring  and  Deregulation 
(Public  Meeting) 
(Conttct:  Dave  Mathews,  301-415-1282) 

Wednesday,  fuly  31 

2:00  p.m. 
Briefing  on  EEO  Program  (Public  Meeting) 
(Contact:  Ed  Tucker.  301-41S-7382) 

Thursday,  August  1 
3:00  pjn. 

Briefing  on  Spent  Fuel  Pool  Cooling  Issues 
(Public  Meeting) 

(Contact:  George  Hubbard,  301-415-2870) 

Week  of  AngDSl  5— Tenlalin 

Then  ere  no  meetings  •cfaeduled  for  the 
Week  of  August  5. 


Week  of  AngiW  It— TeBlathra 

There  are  no  meetings  scheduled  for  the 
Week  of  August  12. 

Week  of  AugiHl  19— Tentative 

There  are  no  meetings  scheduled  for  the 
Weekof  August  19. 

The  schedule  for  Commisslcm 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOH  MORE  MFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting  Scbedule 
can  be  found  on  the  Internet  er.  http:// 
www.nrcgov/SECY/smj/schedule-htm. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers:  if  you  no  longer  wish 
to  receive  it.  or  would  like  to  be  added  to  it.- 
pleese  contact  the  Office  of  the  Secretary. 
Atm:  Operetions  Branch.  Washington.  D.C 
20555(301-415-1963). 

In  addition,  distribution  of  this  meeUns 
notice  over  the  internet  system  is  availabTe. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  eiactnimcally. 
please  send  an  electronic  message  to 
albOnic.gov  or  dkwnrc.gov. 

Dated:  )uly  27. 1996. 
WUliam  M.  Hill.  )r., 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFR  Doc.  96-19494  Filed  7-26-96: 2:19  pml 
BUJMO  COOe  TSSO-Ot-M 

lOockst  No.:  040-002351 

Notice  of  Removal  of  the  Frome 
Investment  Company  (Brooks  A 
Perldns  Corporation)  Site  From  the 
Site  Decommissioning  Management 
Plan 

AOENCV:  Nuclear  Regulatory 
Commission. 

SUMMARY:  This  notice  is  to  inform  the 
public  that  the  U.  S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
removing  the  Frome  Investment 
Company  (Brooks  &  Perkins  Corporation 
(BPl)  site  in  Detroit,  Michigan,  from  the 
Site  Decommissioning  Management 
Plan  (SDMP).  BP  used  thorium  at  this 
site  from  19S7  through  the  late  1960s 
under  license  from  the  Atomic  Energy 
Commission.  BP  requested  and  received 
license  termination  in  1971.  More  recent 
surveys  at  the  site  revealed  increased 
radiation  levels  in  the  soil  outside  the 
garage/warehouse.  Analysis  on  soil 
samples  indicate  thorium 
concentrations  approaching  but  not 
exceeding  NRC  unrestricted  release 
limits.  However,  a  fragment  of 
magnesiiun  thorium  sheet  metal  found 
at  the  site  required  proper  transfer  and 
disposal.  This  fragment  was  removed 
bom  Frome  Investment  Company 
property  on  February  16, 1996  and 
disposed  of  at  the  Barnwell,  South 
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Cuolina,  low-larri  ndioactiv*  wnte 
dispoial  site. 

Sued  on  (1)  remedial  iirtinnn  ukan 
by  Frame  Investment  Company,  and  (2J 
the  results  of  NRC  Ragicm  ID  surveys, 
the  Commission  concludes  that 
decommissioning  activities  are 
complete  and  the  site  is  suitable  for 
unrastficted  use. 

The  SOMP  describes  four  criteria  that 
make  a  site  eligible  for  removal  from  the 
SOMP  list,  inrliirfing  (1)  tenninadon  of 
a  license  after  succnsful  remediation, 

(2)  completion  of  rranediatiaa  of  an 
inactive  area  and  modification  of  the 
active  license  to  reflect  the  remediation. 

(3)  completion  of  remediation  at  an 
unlicensed  site,  or  (4)  transferral  of 
regulatory  jurisdiction  for  remediation. 
The  Frome  Investment  Company  site 
has  satisfied  the  third  criterion  because 
the  site  owner  has  successfully 
remediated  the  contaminated  portion  of 
the  site.  Consequently,  the  NRC  staff 
intends  to  remove  the  Frome  Investment 
Company  site  in  Detroit,  Michigan,  from 
IheSDMP. 

Removal  from  the  SDMP  will  be 
reopened  only  if  additional 
contamination,  or  noncompliance  with 
remediation  commitments  is  found, 
indicating  a  significant  threat  to  public 
health  and  safety. 

Oslad  at  Rockville.  Maryland,  this  24lh  day 
of  July  1996. 

For  the  Nuclear  Regulslory  CoRunission. 
Miduel  F.  Waber, 

Chje/.  Low-Level  Waste  and  Decomniissioning 
Pniects  Branch,  Division  of  Waste 
Managoment.  Office  of  Nuclear  liiatBrial 
Safety  and  Safeguards. 
IFR  Doc.  96-19318  Filed  7-29-96;  (l:4S  ami 
saxan  eooc  79a».et-» 


POSTAL  SERVICE 

Privacy  Act  of  1974;  Systam  of 
Records 

AOENCY:  Postal  Service. 
ACTION:  Notice  of  revisions  to  an 
existing  system  of  records. 


Y:  This  document  pubUshes 
notice  of  modifications  to  Privacy  Act 
system  of  records  USPS  030.010, 
Personnel  Records — Equal  Employment 
Opportunity — EEO  Discrimination 
Complaint  Files.  The  proposed 
modifications  expand  the  system 
location  and  categories  of  individuals, 
add  a  routine  use,  and  make  editorial 
revisions  that  clarify  the  categories  of 
records,  purpose(sJ.  and  storage  sections 
of  this  notice. 

DATES:  This  proposal  will  become 
effective  without  further  notic«  on 
September  9, 1996,  unless  comments 


teoaivMl  on  or  befora  that  date  raauH  in 
a  cootiary  datarmination. 
AimiwiMa:  Written  comments  on  this 
proposal  should  be  mailed  or  deliTeted 
to  Payroll  Accounting  and  Records, 
United  SUtes  Postal  Sendee,  475 
L'Enlant  Plaza  SW.,  Room  8650. 
Washington,  DC  2026O-S243.  Copies  of 
all  written  comments  will  be  available 
at  the  above  address  for  public 
inspection  and  photpcopying  between  8 
a.m.  and  4:45  pjn.,  Monday  through 
Friday. 

FOH  nrnncuMFOMiAiKM  contact: 

Rubenla  Carter,  (202)  266-4872. 
•Um^MITAnV  ■rOWIATWW:  Privacy 
Act  system  of  records  USPS  030.010 
contains  records  that  relate  to  complaint 
processing  activities  under  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  regulations.  The  editorial 
modifications  provide  clarity  to  the 
categories  of  records,  purposets),  and 
storage  sections  of  the  system 
description.  The  changes  to  those 
sections  do  not  expand  or  otherwise 
alter  the  character  or  use  of  information 
contained  in  the  system. 

The  Postal  Service  is  proposing  to  use 
mediators  to  resolve  complaints  at  the 
precomplaint  stage.  The  mediator  will 
serve  as  a  bridge  between  employees 
and  management,  attempt  to  facilitate 
an  amicable  solution  to  employee 
problems,  and  inform  employees  of 
their  right  to  file  a  formal  complaint 
with  the  EEO  appeals  review  specialist 
when  attempts  at  informal  resolution 
fail.  The  use  of  a  mediator  at  the 
precomplaint  stage  will  decrease  the 
number  of  formal  EEO  complaints.  The 
Postal  Service  plans  to  use  postal 
employees  (ad  hoc),  employees  of  other 
federal  agencies,  and  employees  of  a 
contractor  as  mediators.  The 
effectiveness  of  the  mediators  will  be 
determined  by  the  number  of 
complaints  handled  and  the  outcome  of 
each  case  resolved  at  the  precomplaint 
stage.  To  track  the  success  of  each 
mediator,  the  Postal  Service  will 
maintain  and  retrieve  the  following 
information  about  each  mediator. 
Ntunber  of  cases  mediated,  dates 
available,  and  results  of  each  mediation. 
The  use  of  mediators  and  the  need  to 
maintain  information  about  mediators 
require  us  to  expend  the  categories  of 
individuals  covered  by  the  system  and 
also  require  us  to  add  a  routine  use  to 
this  system. 

The  proposed  routine  use  will  permit 
disclosure  of  information  to  an 
employee  of  another  federal  agency  and 
to  a  contractor  serving  as  a  mediator  to 
resolve  EEO  complaints. 

The  proposed  routine  use  is 
compatible  vrith  the  purpose  for 


collecting  the  information;  that  is,  to 
bdlitate  the  resolution  of  an  EEO 
complaint  Because  the  disclosure 
allowed  by  this  routine  use  will  enable 
the  Postal  Service  to  expedite 
processing  of  EEO  complaints,  it  «dll 
ensure  equal  employment  opportunity 
for  all  persons  in  accordance  with 
EEOC's  regulations  found  in  29  CFR 
part  1614. 

All  records  within  Privacy  Act  system 
USPS  030.010  continue  to  be  kept  in  a 
secured  envinmment,  with  automated 
data  proceasing  (ADP)  physical  and 
administrative  security  and  technical 
software  applied  to  data  on  computer 
media.  Paper  records  are  kept  in  a 
secured  area  and  are  only  made 
available  on  an  official  need-to-know 
basis.  Mediators  of  an  entity  under 
contract  with  the  Postal  Service  who 
maintain  data  collected  by  the  Postal 
Service  are  subject  to  the  Privacy  Act  in 
accordance  with  subsection  (m)  and  an 
required  to  apply  appropriate 
protections  subject  to  the  audit  and 
inspection  of  the  Postal  Inspection 
Service.  In  view  of  these  factors,  the 
Postal  Service  has  determined  that  this 
system  amendment  is  a  matter  of 
practice  and  procedure  that  will  not 
substantially  affect  the  rights  or 
obligations  of  private  parties. 

Pursuant  to  5  U.S.C  552a(aKe)(ll), 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on  the 
proposed  part  of  this  notice.  A  report  of 
the  proposed  system  changes  has  been 
sent  to  Congress  and  to  the  Office  of 
Management  and  Budget  for  their 
evaluation. 

USPS  Privacy  Act  system  USPS 
030.010  vras  last  published  in  its 
entirety  in  the  Federal  Register  on 
October  26, 1989  (54  FR  43663-43664) 
and  amended  in  the  Federal  Register  on 
October  11, 1990  (55  FR  41399). 

USPS  030.010 

SYSTCMHMC: 

Equal  Employment  Opportunity — 
EEO  Discrimination  Complaint  Files, 
030.010. 

tYsmi  loution: 

[CHANGE  TO  READ)  "EEO 
Compliance  &  Appeals,  Labor  Relations, 
Headquarters;  EEO  Compliance  and 
Appeals  Processing  Centers,  area  offices; 
districts;  and  contractor  sites." 

CATEQOMKS  OP  iOMOUAU  COVIMO  BY  THE 


(CHANGE  TO  READ)  "Current  and 
former  postal  employees,  applicants  for 
positions  within  the  Postal  Service, 
third-party  complainants,  and  mediators 
(postal  employees,  other  federal  agency 
employees  and  contract  employees)." 
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(CHANGE  TO  READ)  "Records  may 
contain  names,  work  locations,  dates. 
Social  Security  numbers,  the  number  of 
complaints  and  the  resolution  of 
complaints  mediated,  and  other 
infonnadan  as  contained  on  affidavits, 
interview  reports,  investigative  forms, 
coimaelor  reports,  exhibits,  withdrawal 
notices,  settlement  agreements,  brieb, 
appeals,  copies  of  decisions,  records  of 
hearings  and  meetings,  and  other 
records  related  to  complaints." 

WNKNC(S): 

(CHANGE  TO  READ)  "Used  by  EEO 
officers  and  the  Equal  Employment 
Opportunity  Commission  to  adjudicate 
complaints  of  alleged  discrimination 
and  to  evaluate  the  effectiveness  of  the 
EEO  program.  Also  used  by  Human 
Resources  personnel  to  administer 
voluntary  alternative  dispute  resolution 
programs." 

MuiwE  uacs  OF  Neoonoa  MAifrAawi  M  Tw 

SYSTB^  HCUnaai  CATEQONCS  or  UCSIS  AMD 

TIC  rmwoaa  OF  HKH  iMEs: 

General  routine  use  statements  a,  b,  c, 
d,  e,  f,  g,  h,  j,  k.  1.  and  m  listed  in  the 
prefatory  statement  at  the  beginning  of 
the  Postal  Service's  published  system 
notices  apply  to  this  system.  Other 
routine  uses  are  as  follows: 

1.  (CHANGE  TO  READ)  "Information 
contained  in  this  system  of  records  may 
be  disclosed  to  an  authorized 
investigator  appointed  by  the  Equal 
Employment  Opportunity  Commission, 
upon  his/her  request,  when  that 
investigator  is  properly  engaged  in  the 
investigation  of  a  formal  complaint  of 
discrimination  filed  against  the  U.S. 
Postal  Service  under  29  CFR  part  1614 
and  the  contents  of  the  requested 
records  are  needed  by  the  investigator  in 
the  performance  of  his/her  duty  to 
investigate  a  discrimination  issue 
involved  in  the  complaint"  [Add: 
Routine  Use  2) 

"2.  Information  may  be  disclosed  to  a 
mediator  retained  by  the  Postal  Service 
when  needed  to  resolve  an  EEO 
complaint  at  the  precomplaint  stage." 


[CHANGE  TO  READ)  "Paper  case 
files.  Status  information  required  by  the 
Equal  Employment  Opportunity 
Commission  is  maintained  on  AOP 
records.  Records  of  alternative  dispute 


resolution  are  maintained  in  an 
electronic  database." 

StMkjrr.Mna. 

Chief  Counsel,  LegislatirB. 
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SECUMTIES  AND  EXCHANGE 


[RM.  He.  tc-tiaati  No.  I12-10isq 

Acacia  National  Ufa  Inaimnca 
Company,  at  aL 

luly  23, 1886. 

AOENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemptions  from  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCAfrrs:  Acacia  National  Life 
Instuance  Company  ("Acacia"),  Acacia 
National  Variable  Aimuity  Separate 
Account  n  ("Separate  Accotmt")  and 
The  Advisors  Group.  Inc.  ("TAG"). 
RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  under  Section  e(c)  of  the  1940 
Act  granting  exemptions  from  Sections 
26(a)(2)  and  27(c)(2)  thereof. 
SUiMURV  Of  APPUCATION:  Applicants 
seek  exemptions  from  the  1940  Act  to 
the  extent  necessary  to  permit  the 
deduction  of  mortality  and  expense  risk 
charges  from  the  assets  of:  (a)  the 
Separate  Accoimt  in  connection  urith 
the  offering  of  certain  variable  annuity 
contracts  ("Contracts");  and  (b)  any 
other  separate  accoimt  ("Future 
Account")  established  in  the  fiiture  by 
Acacia  in  connection  with  the  offering 
of  other  variable  aimuity  contracts 
("Future  Contracts")  which  are  similar 
in  all  material  respects  to  the  Contracts. 
Exemptions  also  are  requested  for  any 
other  broker-dealer  ("Future 
Underwriter")  who  may,  in  the  future, 
act  as  principal  underwriter  of  the 
Contracts  or  Future.Contracts. 
FUJNO  DATE:  The  application  was  filed 
on  May  16, 1996,  and  amended  on  )ime 
27, 1996. 

HEAHNO  OR  NOTVICATION  OF  NEAMNQ:  An 
order  granting  the  application  will  be 
issued  imless  the  commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  August  19. 1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  servica. 


Hairing  raquastx  should  stale  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contacted. 
Parsons  may  raquest  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

KPOWim,  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W..  Wsshington,  D.C  20549. 
Applicants,  c/o  Ellen  Jane  Abromaon, 
Acacia  National  Life  Insurance 
Company,  51  Louisiana  Avenue,  N.W., 
Washington.  D.C.  20001. 
FOn  FUfinCR  INTOMMTION  CONTACT: 
Pamela  K.  Ellis,  Senior  Counsel,  or 
Wendy  Friedlander.  Deputy  Chief, 
Office  of  Insurance  Products  (Division 
of  Investment  Management),  at  (202) 
942-0670. 

(UPPLBIENTARY  MFOMUTIOM:  The 
following  is  a  summary  of  the 
application;  the  complete  application  Is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representalions 

1.  Acacia  is  a  stock  life  insurance 
company  incorporated  in  Virginia  and 
licensed  to  do  business  in  46  states  and 
the  District  of  Columbia.  Acacia  is  a 
wholly  owned  subsidiary  of  Acacia 
Mutual  Life  Insurance  Company 
("Acacia  Mutual"). 

2.  Separate  Account  is  a  separate 
accoimt  established  by  Acacia  in 
cormection  with  offering  the  Contracts. 
Separate  Account  currentiy  has  fourteen 
sub-accounts  ("Sub-Accounts"),  each  of 
which  invests  solely  in  shares  of  a 
corresponding  portfolio  ("Portfolio")  of 
one  of  several  open-end,  registered 
investment  companies  ("Funds").  Each 
of  the  Portfolios  has  a  diHerenI 
investment  objective. 

Separate  Account  is  registered  as  a 
imit  investment  trust  imder  the  1940 
Act,  and  interests  in  the  Contracts  are 
registered  under  the  SectuiUes  Act  of 
1933  ("1933  Act").  The  Future  Accounts 
will  be  registered  under  the  1940  Act  as 
luit  investment  trusts,  and  interests  in 
the  Future  Contracts  will  be  registered 
under  the  1933  Act. 

3.  TAG  is  the  principal  underwriter 
and  distributor  of  the  Contracts.  TAG  is 
registered  with  the  Commission  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934,  as  amended 
("1934  Act")  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD").  TAG,  an 
indirect  wholly  owned  subsidiary  of 
Acacia  Mutual,  is  an  affiliate  of  Acacia. 
Future  Underwriters  will  be  registered 
under  the  1934  Act  as  broker-dealers 
and  members  of  the  NASD. 

4.  The  Contracts  are  variable  annuity 
contracts  issued  by  Acacia  and  are 
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oBered  for  purchase  on  a  non-qualified 
tax  basis  ("Non-Qualified  Contracts")  or 
for  use  in  connection  with  retirement 
plans  qualifying  for  favorable  federal 
income  tax  treatment  ("Qualified 
Contracts").  Net  premium  payments 
may  be  allocated  among  the  Sub- 
Accounts  and  Acacia's  general  account 
("Fixed  Account"),  subject  to  certain 
restrictions.  The  value  of  the  Contract 
("Account  Value")  is  the  total  of  the 
value  held  in  both  the  Sub-Accounts 
and  the  Fixed  Account.  The  Account 
Value  allocated  to  the  Sub-Accounts 
will  vary  with  the  investment 
performance  of  the  PortfoUos  selected 
and  may  be  transferred  among  one  or 
more  of  the  other  Sub-Accounts  or  to 
the  Fixed  Accoimt  at  any  time  without 
chai{^. 

5.  The  Contracts  will  pay  a  death 
benefit  to  a  designated  beneficiary  if  the 
Contract  owner  dies  prior  to  the 
maturity  date.  The  death  benefit  is 
guaranteed  not  to  be  less  than  the 
greater  of  the  Account  Value  or  the 
cumulative  premium  payments  made 
less  cumulative  withdrawals,  including 
any  applicable  surrendo'  charges.  For 
Contract  owners  tmder  age  75.  the  death 
benefit  is  guaranteed  not  to  be  less  than 
the  "Minimum  Guaranteed  Death 
Benefit."  which  initially  is  the  greater  of 
the  Account  Value  or  cumulative 
premium  payments  made,  less 
cumulative  withdrawals  on  the  fifth 
Contract  anniversary,  and  is  re- 
calculated and  may  be  increased  (but 
not  decreased)  every  five  years  from  the 
fifth  Contract  aimiveisary  through  age 
75. 

6.  A  Contract  may  be  surrendered 
prior  to  the  maturity  date  for  its 
Surrender  Value  ("Surrender  Value"), 
which  is  equal  to  the  Account  Value 
less  the  Aimual  Policy  Fee  and  any 
applicable  Surrender  Charges  and 
premium  or  other  taxes.  All  or  a  portion 
of  the  current  Surrender  Value  may  be 
withdrawn  prior  to  the  earlier  of  the 
date  of  death  of  the  Contract  owner  or 
the  maturity  date.  No  Surrender  Charge 
is  imposed  on  earnings  in  all  Sub- 
Accoimts  and  the  Fixes  Account  In 
addition,  up  to  10%  of  the  Account 
Value  (as  of  the  last  Contract 
armiversary),  plus  10%  of  (a)  deposits 
since  the  last  Contr-ct  anniversary  less 
(b)  withdrawals  since  the  last  Contract 
anniversary  ("Free  Withdrawal 
Amount"),  also  may  be  withdrawn  free 
of  Sunsoder  Charges. 

7.  The  first  annuity  payment  will  be 
made  as  of  the  maturity  date  selected  by 
the  Contract  Owner.  Only  fixed  annuity 
payment  options  are  available  under  the 
Contract 

8.  Cotttract  Feet  and  Chaigei. 


a.  Surrender  Charge.  No  sales  charge 
currently  is  deducted  from  premium 
payments.  A  Surrender  (^arge 
("CDSC")  may  be  imposed  as  a 
percentage  of  premium  payments  being 
withdrawn  if  the  Contract  is 
surrendered  or  an  excess  partial 
withdrawal  is  taken  within  five  years 
from  the  date  Acacia  receives  each 
premium  payment.  The  amount  of  the 
CDSC  depends  upon  the  number  of 
complete  years  that  have  elapsed  since 
the  premium  payment  being  withdrawn 
was  made.  In  calculating  the  CDSC, 
Acacia  treats  premium  payments  as 
being  withdrawn  on  a  first-in  first-out 
basis,  and  as  being  withdrawn  before 
earnings.  The  CDSC  is  determined  by 
multiplying  each  premium  payment 
included  in  the  withdrawal  by  the  CDSC 
Rate  applicable  to  the  year  in  which  the 
premium  payment  was  received,  as 
follows: 


CDSC  ehwge  (as  a  % 
at  the  premiun  pay- 
ment being  with- 
dtanHi) 

CompMed  oontiact 

8  

6 : 

4 

0  

0-2 
3 

4 

5  or  mora. 

If  the  Surrender  Value  is  withdrawn 
or  applied  under  an  Annuity  Payment 
Option,  the  CDSC  will  apply  to  all 
premium  payments  not  previously 
assessed  a  CDSC  The  CDSC  may  be 
waived  under  certain  circumstances 
whet*  the  Contract  owner  receives 
qualified  extended  medical  care: 
however,  no  additional  premium 
payments  will  be  accepted  after  this 
waiver  has  been  exercised. 

b.  Taxes.  No  charge  currently  is 
imposed  for  federal,  state  or  local 
income  taxes  attributable  to  the  Separate 
Account  Acacia  may  make  such  a 
charge  in  the  future,  subject  to  necessary 
regulatory  approvals.  A  charge  for  any 
premium  taxes  will  be  deducted  when 
such  taxes  are  incurred,  either  when  a 
premium  payment  is  accepted,  Accoimt 
Value  is  withdrawn  or  surrendered,  or 
Annuity  Payments  commence.  Premium 
taxes  may  range  up  to  3.5%  of  purchase 
payments. 

c.  Mortality  and  Expense  Risk 
Charges.  Acacia  imposes  charges  as 
compensation  for  bearing  certain 
mortality  and  expense  risks  under  the 
Contracts.  A  monthly  charge  will  be 
deducted  at  an  eSective  aimual  rate  of 
up  to  1.25%  of  the  average  daily  net 
assets  of  each  Sub-Account  Of  the 
1.25%  mortality  and  expense  risk 
charge,  approximately  1.0%  is  allocable 
to  mortality  risks  and  0.25%  to  expanse 
risks.  The  mortality  and  expense  risk 


charge  is  guaranteed  not  to  exceed 
1.25%  for  the  life  of  the  Contracts  and 
also  is  guaranteed  to  decrease~by  0.5% 
on  each  Contract  aimiversary  beginning 
in  year  16  until  it  reaches  an  annual 
eOective  rate  of  .50%  at  the  end  of  year 
30.  This  charge  will  be  deducted  after 
the  Maturity  Date.  This  charge  may  be 
a  source  of  profit  for  Acacia  and  the 
excess  may  oe  used  for.  among  other 
things,  the  payment  of  distribution 
expenses. 

Applicants  assert  that  the  mortality 
and  expense  risk  charge  is  a  reasonable 
charge  deducted  to  compensate  Acacia 
for  bearing  certain  mortality  and 
expense  risks  under  the  Contracts, 
including:  (i)  The  risk  that  annuitants 
under  the  Contracts  will  live  longer  than 
has  been  anticipated  in  setting  the 
annuity  rales  guaranteed  in  the 
Contracts:  (ii)  the  risk  that  the  death 
benefit  will  be  greater  than  the  Account 
Value;  and  (iii)  the  risk  that 
administrative  expenses  will  exceed  the 
charts  guaranteed  for  the  Contracts. 

d.  Administrative  Expense  Charge.  A 
monthly  fee  is  deducted  at  an  effective 
annual  rate  of  0.10%  of  the  average 
daily  net  assets  of  each  Sub- Account  to 
partially  compensate  Acacia  for  certain 
expenses  incurred  in  administering  the 
Contract  and  the  Separate  Account 
("Expense  Charge").  The  Expense 
Charge  is  guaranteed  for  the  life  of  the 
Contract  and  may  not  be  increased.  The 
fee  will  be  deducted  after  the  Maturity 
Date.  Applicants  represent  that  the 
Expense  Charge  is  deducted  in  reliance 
on  Rule  26a-l  under  the  1940  Act  and 
is  not  greater  than  the  average  expected 
cost  of  the  bookkeeping  and  other 
administrative  services  to  be  provided 
over  the  life  of  the  Contract.  Acacia  does 
not  expect  or  intend  to  earn  a  profit 
from  tins  charge. 

e.  Aimual  Contract  Fee.  An  aimual 
charge  of  $42  ("Annual  Fee")  is 
deducted  to  partially  compensate 
Acacia  for  certain  expenses  incurred  in 
administering  the  Contract.  The 
deduction  will  be  made  from  the 
Account  Value  on  each  Contract 
anniversary  prior  to  the  Maturity  Date  in 
the  same  proportion  that  the  values 
attributable  to  the  Sub-Accounts  bear  to 
the  total  Accoimt  Value.  The  charge  also 
will  be  assessed  on  the  Maturity  Date 
and  upon  full  surrender.  The  Aimual 
Fee  is  guaranteed  not  to  inoease  during 
the  life  of  the  Contract  and  may  be 
waived  for  Contracts  with  Accoimt 
Value  in  excess  of  550.000.  Applicants 
represent  that  the  Annual  Fee  is 
deducted  in  reliance  on  Rule  ZCIa-l 
under  the  1940  Act  and  is  not  greater 
than  the  average  expected  cost  of  the 
bookkeeping  and  otner  administrative 
services  to  be  provided  over  the  life  of 
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the  Contract.  Acacia  does  not  expect  or 
intend  to  earn  a  profit  bom  this  chai^. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions,  from  the 
provisions  of  the  1940  Act  and  the  rules 
thereunder,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  end  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicants  submit  that  their 
request  for  an  order  that  applies  to 
Future  Contracts  and  Future  Accounts  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  poUcy  and  provisions  of  the  1940 
Act.  Applicants  further  submit  that  the 
terms  of  the  relief  requested  are 
consistent  with  the  standards 
enumerated  in  Section  6(c)  of  the  1940 
Act  and  with  existing  precedent. 
Without  the  requested  relief.  Acacia 
would  have  to  request  and  obtain 
separately  exemptive  relief  for  each  new 
Future  Account  established  and  each 
new  class  of  Future  Contract  issued. 
Applicants  represent  that  such 
additional  requests  for  exemptive  relief 
would  present  no  issues  under  the  1940 
Act  that  have  not  already  been 
addressed  in  this  application. 

3.  Applicants  also  submit  that  the 
terms  of  the  relief  requested  with 
respect  to  the  offering  of  the  Contracts 
and  Future  Contracts  through  TAG  or 
any  Future  Underwriter  are  consistent 
with  the  standards  of  Section  6(c)  of  the 
1940  Act.  Applicants  assert  that. 
without  the  requested  relief,  they  would 
have  to  request  and  obtain  exemptive 
relief  in  connection  with  any  new 
Future  Underwriter  that  distributes  the 
Contracts  or  Future  Contracts. 
Applicants  represent  that  such 
additional  requests  for  exemptive  relief 
would  present  no  issues  under  the  1940 
Act  that  have  not  already  been 
addressed  in  this  application. 

4.  Applicants  fuither  state  that  the 
requested  relief  is  appropriate  in  the 
public  interest  because  it  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  Acacia  to  file  redundant 
exemptive  applications,  thereby 
reducing  its  admiiustrative  expenses 
and  maximizing  the  efficient  use  of  its 
resources.  Investors  would  not  receive 
any  benefit  or  additional  protection  by 
requiring  Acacia  to  seek  exemptive 
relief  repeatedly  with  respect  to  the 


issues  addressed  in  this  application. 
AppUcants  assert  that  the  delay  and 
expense  involved  would  impair 
Acacia's  abiUty  to  lake  advantage 
effectively  of  business  opportunities  as 
they  arise  and  would  disadvantage 
investors  as  a  result  of  Acacia's 
increased  overhead  expenses. 

5.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act.  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee.  as  the  Commission  may 
prescribe,  for  performing  bookl^eeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

6.  AppUcants  submit  that  the 
mortality  and  expenses  risk  charges  are 
reasonable  and  proper  insurance 
charges  that  are  deducted  to  compensate 
Acacia  for  bearing  certain  mortality  and 
expenses  risks  under  the  Contracts  and 
Future  Contracts  In  return  for  these 
charges,  Acacia  bears  the  risk  that:  (i) 
Annuitants  under  the  Contracts  as  a 
class  will  Uve  longer  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts  and  Future 
Contracts:  (ii)  the  death  benefit  will  be 
greater  than  the  Contract  value:  and  (iii) 
administrative  expenses  will  exceed  the 
charges  guaranteed  for  such  Contracts. 

7.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice  for 
comparable  variable  annuity  contracts. 
This  representation  is  based  on  Acacia's 
analysis  of  publicly  available 
information  about  similar  industry 
contracts,  taking  into  consideration  such 
factors  as  current  charge  levels,  charge 
level  or  annuity  rate  guarantees,  the 
manner  in  which  the  charges  are 
imposed  and  the  markets  in  which  the 
contracts  have  been  offered.  AppUcants 
state  that,  as  long  as  there  are  Contracts 
outstanding.  Acacia  will  maintain  at  its 
administrative  offices  and  make 
available  to  the  (^mmission.  upon 
request,  a  memorandum  setting  forth  in 
detail  the  products  analyzed  in  the 
course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 

8.  The  mortality  and  expense  risk 
charge  may  be  a  source  of  profit  for 
Acacia.  AppUcants  acknowledge  that  if 
a  profit  is  realized  fitim  this  chai^.  all 
or  a  portion  of  such  profit  may  be 
available  to  pay.  among  other  things, 
distribution  expenses  not  reimbursed  by 
the  CDSC.  Acacia  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 


proposed  distribution  financing 
arrangements  urill  benefit  the  Separate 
Account  and  the  Contract  owners. 
Acacia  will  keep  at  its  administrative 
offices  and  make  available  to  the 
Commission,  upon  request,  a 
memorandum  setting  forth  the  basis  for 
this  representation. 

9.  AppUc^ts  represent  that  Separate 
Account  and  Future  Accounts  vnll 
invest  only  in  management  investment 
companies  which  undertake,  in  the 
event  any  such  company  adopts  a  plan 
Rule  12b-l  to  finance  distribution 
expenses,  to  have  a  board  of  directors, 
a  majority  of  whom  are  not  interested 
persons  of  any  such  investment 
company,  as  defined  in  the  1940  Act. 
formulate  and  approve  the  plan. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  based  upon  the  facts  set  forth  above, 
the  requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  a  moriaUty  and  expense  risk 
charge  under  the  Contracts  and  Future 
Contracts  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the-protection  of  investors  and  the 
poUcies  and  provisions  of  the  1940  Act. 

Fdr  the  Comroission.  by  the  Division  of 
Investment  Managemenl.  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  96-19251  Piled  7-29-S6:  S:4S  ami 
aiuiNG  cooe  ms-ai-ii 

(Rel.  No.  IC-22089;  File  No.  812-0946] 

American  Centurion  Life  Assurance 
Company,  et  al. 

luly  23.  1996. 

AGENCY:  The  Securities  and  Exchange 
Commission  (the  "Ckimmission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPUCANTS:  American  Centurion  Life 
Assurance  Company  ("ACL").  ACL 
Variable  Annuity  Account  1  ("ACL 
Account"),  and  American  Express 
Service  Corporation  ("AESC"), 
REI.EVANT  1»40  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  tiie  1940  Act. 
SUMMARY  OF  T>HE  APPtJCATION: 
AppUcants  seek  an  order  under  Section 
6(c)  of  the  1940  Act  granting  exemptions 
from  Sections  26(a)(2)(C)  and  27(c)(2)  to 
the  extent  necessary  to  permit  the 
deduction  of  a  mortaUty  and  expense 
risk  charge  from  the  assets  of  the  ACL 
Acxount  or  other  separate  accounts 
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establi^ed  by  ACL  in  the  future  ("Other 
ACL  Accounts")  to  support  certain 
group  variable  annuity  contracts  and 
related  certificates  ( 'Existing 
Contracts")  as  well  as  other  variable 
annuity  contracts  and  any  related 
certificates  that  are  substantially  similar 
in  all  material  respects  to  the  Existing 
Contracts  ("Future  Contracts."  together 
with  the  Existing  Contracts. 
"Contracts").  Applicants  request  that 
such  exemptive  relief  extend  to  any 
broker-dealer  other  than  AESC  which 
may  serve  in  the  future  as  principal 
underwriter  of  the  Contracts  offered  by 
ACL  and  made  available  through  the 
ACL  Account  or  Other  ACL  Accounts. 
FUNO  DATES:  The-application  was  filed 
on  January  4. 1996  and  amended  on  July 
5.1996. 

HEARINO  OR  notification:  An  order 
granting  the  application  will  be  issued 
~  unless  the  Commission  orders  a  hearing. 
Interested  persons  may  request  a 
bearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  19, 1996.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  dt. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

AOOflESS:  Secretary,  Securities  and 
Exchange  Commis.sion,  450  FilUi  Street, 
N.W..  Washington.  D.C.  20549. 
Applicants.  Mary  Ellyn  Minenko. 
Counsel.  American  Centurion  Life 
Assurance  Company.  IDS  Tower  10, 
Minneapolis,  MN  55440. 
FOB  FUftTHER  INFOMUTION  CONTACT: 
Mark  C.  Amorosi.  Attorney,  or  Wendy 
Finck  Friedlander.  Deputy  Chief.  Office 
of  Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  RepreeenUliaiu 

1.  ACL,  a  stock  life  insurance 
company  organized  in  New  York,  is  the 
sponsor  and  depositor  of  the  ACL 
Account  ACL  is  a  wholly-owned 
subsidiary  of  IDS  Life  Insurance 
Company  ("IDS  Life"),  a  stock  life 
insurance  company  organized  in 
Miiuieeola.  IDS  Life  is  a  wholly-owned 
subsidiary  of  American  Express 


Financial  Corporation,  a  Delaware 
corporation  that  is  a  wholly-owned 
subeidiary  of  the  American  Express 
Company. 

2.  The  ACL  Account  was  established 
on  October  IZ.  1995  as  a  separate 
account  under  New  York  law.  The  ACL 
Account  is  registered  under  the  1940 
Act  as  a  imit  investment  trust  and  will 
be  used  to  fund  the  Contracts.  The  ACL 
Account  is  divided  into  thirteen 
subaccounts  (the  "Subaccounts"),  each 
of  which  will  invest  solely  in  shares  of 
a  registered  open-end  management 
investment  company. 

3.  AESC,  a  wholly-owned  subsidiary 
of  the  American  Express  Travel  Related 
Services  Company,  which  is  a  wholly- 
owned  subsidiary  of  the  American 
Express  Company,  is  the  principal 
underwriter  of  the  ACL  Account.  AESC 
is  registered  under  the  Securities 
Exchange  Act  of  1934  as  a  broker-dealer 
and  is  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 

4.  The  Existing  Contract  is  designed  to 
provide  retirement  payments  and  other 
benefits  for  persons  covered  under 
certain  plans  qualiTied  for  federal 
income  tax  advantages  available  under 
the  Internal  Revenue  Code  of  1986.  as 
amended,  and  for  persons  desiring  such 
benefits  who  do  not  qualify  for  such  tax 
advantages.  The  Existing  Contract  is  a 
group  deferred  combination  fixed/ 
variable  annuity  contract.  Participation 
in  the  Existing  Contract  will  be 
accounted  for  separately  by  the  issuance 
of  a  certiRcate  (the  "Certificate") 
showing  interest  in  the  Existing 
Contract. 

5  The  Existing  Contract  provides  for. 
among  other  things:  (a)  minimum  initial 
and  subsequent  purchase  payments:  (b) 
allocation  of  purchase  payments  to  one 
or  more  of  the  ACL  Account's 
Subaccounts,  or  to  ACL's  fixed  account, 
or  both:  (c)  several  annuity  payment 
options:  (d)  the  ability  to  surrender  all 
or  part  of  the  Certificate  value  held  in 
one  or  more  of  the  Subaccounts  of  the 
ACL  Account  and  the  fixed  account 
without  charge:  and  (e)  payment  of  a 
death  benefit  equal  to  the  greater  of  the 
Certificate  value  or  purchase  payments, 
minus  any  partial  surrenders,  if  the 
Certificate  owner  or  annuitant  dies  (or, 
for  qualified  Certificates,  if  the 
annuitant  dies)  before  annuity  payments 
begin. 

6.  Certain  fees  and  charges  are 
assessed  imder  the  Existing  Contracts. 
Prior  to  the  annuity  start  date, 
Certificate  owners  may  transfer  all  or 
part  of  their  Certificate  value  held  in 
one  or  more  of  the  Subaccounts  of  the 
ACL  Account  and  fixed  account  to 
another  one  or  more  of  the  Subaccounts. 
The  minimum  amount  to  be  transferred 


to  any  one  Subaccount  is  $100.  ACL 
reserves  the  right  to  impos^  or  change 
limits  to  the  amount  and  frequency  of 
transfers.  No  fee  currently  is  imposed 
for  the  first  twelve  transfers  in  a 
Certificate  year,  but  ACL  will  charge  S2S 
dollars  for  each  transfer  in  excess  of 
twelve. 

7.  Applicants  state  that  ACL  will 
assess  an  annual  administrative  charge 
of  $30  for  the  Certificate  on  each 
Certificate  anniversary:  ACL  will  waive 
this  charge  for  any  Certificate  year 
where  the  total  punJiase  payments  (less 
partial  surrenders)  on  the  current 
Certificate  anniversary  is  $10,000  or 
more  or  if,  during  the  Certificate  year,  a 
death  benefit  is  payable  or  a  Certificate 
is  surrendered  in  full.  The  charge  does 
not  apply  after  retirement  payments 
begin.  The  charge  represents 
reimbursement  for  only  the  actual 
administrative  costs  expected  to  be 
incurred  over  the  life  of  the  Certificate. 
Applicants  state  that  ACL  and  the  ACL 
Account  will  rely  on  Rule  26a-l  under 
the  1940  Act  to  deduct  this  charge.  ACL 
reserves  the  right  to  increase  the 
administrative  charge  up  to  $50  if 
warranted  by  the  expenses  incurred  and 
to  assess  the  administrative  charge 
against  all  Certificates. 

8.  To  compensate  ACL  for  assuming 
certain  mortality  and  expense  risks. 
ACL  will  deduct  from  the  ACL  Account 
a  daily  mortality  and  expense  risk 
charge  equal,  on  an  annual  basis,  to  1% 
of  the  average  daily  net  assets  of  the 
Subaccounts  of  the  ACL  Account. 
Applicants  state  that  approximately 
two-thirds  of  this  charge  is  for  the 
assumption  of  the  mortality  risk  and 
one-third  is  for  the  assumption  of  the 
expense  risk.  This  charge  can  not  be 
increased  during  the  life  of  the  Existing 
Contract. 

9.  Applicants  state  that  AGL  assumes 
certain  mortality  risks  by  its  contractual 
obligation  to  continue  to  make  annuity 
payments  for  the  life  of  the  aiuiuitant 
under  annuity  obligations  which 
involve  life  contingencies.  This  assiires 
each  annuitant  that  neither  the 
annuitant's  own  longevity  nor  an 
improvement  in  life  expectancy 
generally  will  have  an  adverse  effect  on 
the  annuity  payments  received  under 
the  Existing  Contract.  This  relieves  the 
annuitant  from  the  risk  of  outliving  the 
amoimts  accumulated  for  retirement. 
Applicants  stale  that  the  payment 
option  tables  contained  in  the  Existing 
Contract  are  guaranteed  for  the  life  of 
the  Existing  Contract.  ACL  assumes 
additional  mortality  and  certain  expense 
risks  imder  the  Existing  Contract  by  its 
contractual  obligation  to  pi^  a  death 
benefit  in  a  lump  sum  (or  in  the  form 

of  an  annuity  payment  plan)  upon  the 
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death  of  the  Certificate  owner  or  the 
annuitant  prior  to  the  annuity  start  date. 

10.  Applicants  state  that  ACL  assumes 
an  eiqieiue  risk  because  the 
administrative  charge  may  be 
insufiSdent  to  cover  actual 
administrative  expense.  These  include 
the  costs  and  expenses  of:  (a)  Processing 
purchase  payments,  retirement 
payments,  surrenders  and  transfers;  (b) 
furnishing  conformation  notices  and 
periodic  reports;  (c)  calculating 
mortality  and  expense  risk  charges;  (d) 
preparing  voting  materials  and  tax 
reports;  (e),  updating  registration 
statements;  and  (f)  actuarial  and  other 
expenses. 

11.  If  the  mortality  and  expense  risk 
charge  is  insufficimit  to  cover  the 
expenses  and  costs  assumed,  the  loss 
will  be  borne  by  ACL.  Conversely,  if  the 
amount  deducted  proves  more  than 
sufficient,  the  excess  will  represent 
profit  to  ACL  expects  to  profit  from  the 
mortality  and  expense  risk  charge.  Any 
profit  realized  from  this  charge  wrill  be 
available  to  ACL  for  any  proper 
corporate  purpose,  including,  among 
other  things,  payment  of  distribution 
expenses. 

12.  Although  no  chaiges  currently  are 
made  for  premium  taxes  or  other 
federal,  state  or  local  taxes.  ACL 
reserves  the  right  to  deduct  such  taxes 
from  the  ACL  Account  in  the  fiiture. 

Applicant's  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
imconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act.  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  load,  an 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee.  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  adrninistrative  duties 
nonnally  performed  by  the  bank  itself. 

3.  Applicants  request  an  Order  imder 
Section  6(c)  exempting  them  from 
Sections  Z6(a)(2)(C)  and  27(c)(21  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  deduction  of  the  mortality 
and  expense  risk  charge  bom  the  assets 


of  the  ACL  Account  or  Other  ACL 
Accounts  that  issue  the  Contracts. 
Applicants  also  request  that  sudi  relief 
extend  to  certain  other  broker-dealere 
other  than  AESC  that  may  serve  in  the 
future  as  principal  underwriter  in 
respect  of  the  Contracts  offered  by  ACL 
and  make  available  through  the  ACL 
Account  or  Other  ACL  Accounts. 

4.  Applicants  submit  that  the 
requeued  relief  to  permit  the  deduction 
of  the  1%  morality  and  en>ense  risk 
charge  from  the  assets  of  the  ACL 
Account  or  Other  ACL  Accounts  in 
cormection  with  the  issuance  of  Futuro 
Contracts  is  appropriate  in  the  public 
interest  because  it  would  promote 
competitiveness  in  the  variable  annuity 
contract  market  by  eliminating  the  need 
for  AOL  to  file  redundant  exemptive 
appUcations.  thereby  reducing  ACL's 
administrative  expenses  and 
maximizing  the  efficient  use  of  its 
resources.  The  delay  and  expense 
involved  in  repeatedly  having  to  seek 
exemptive  relief  would  impair  ACL's 
ability  effectively  te  take  advantage  of 
business  opportunities  as  these 
opportunities  arise.  If  ACL  were 
required  repeatedly  to  seek  exemptive 
relief  with  respect  to  the  same  issues 
addressed  in  this  application,  investors 
would  not  receive  any  benefit  or 
additional  protection  thereby.  Rather, 
Applicants  assert  that  investors  may  be 
disadvantaged  as  a  result  of  ACL's 
increased  overhead  expenses.  Therefore, 
Applicants  maintain  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  purposes 
fairly  intended  by  the  pohcy  and 
provisions  of  the  1940  Act. 

5.  Applicants  represent  that  the  level 
of  the  mortality  and  expense  risk  charge 
under  the  Existing  Contract  is  within 
the  range  of  industry  practice  for 
comparable  variable  annuity  contracts. 
Applicants  state  that  ACL  has  revie«ved 
publicly-available  information  about 
other  annuity  products  taking  into 
consideration  such  factors  as  current 
charge  levels,  charge  guarantees,  sales 
loads,  surrender  charges,  availability  of 
funds,  investment  options  available 
under  annuity  contracts  and  market 
sector.  Apphcants  state  that  ACL  will 
maintain  at  its  executive  office,  and 
make  available  on  request  of  the 
Commission  or  its  staff,  a  memorandum 
setting  forth  its  analysis,  including  its 
methodology  and  results. 

6.  Applicants  represent  that,  prior  to 
offering  any  Future  Contracts, 
Applicants  will  conclude  that  the 
mortality  and  expense  risk  charge  under 
any  such  contracts  (which  cannot 
exceed  in  amotmt  the  mottolity  and 
expense  risk  charge  under  the  Existing 


Contract)  will  be  within  the  range  of 
industry  practice  for  cmnptiaikla 
contracts. 

7.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge  under  the  Contracts, 
all  or  a  portion  of  the  profit  may  be 
available  to  pay  distribution  sxpenaes. 
Notwithstanding  the  foregoing.  ACL  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  airangement 
being  used  in  connection  with  the 
Contracts  will  benefit  the  ACL  Account 
or  Other  ACL  Accounts  and  owners  of 
the  Existing  Contract  or  Future 
Contracts  and  related  Certificates.  The 
basis  for  such  conclusion  is  set  forth  in 
a  memorandum  which  will  be 
maintained  by  ACL  at  its  service  office 
and  will  be  available  to  the  Commission 
or  its  staff  on  request. 

8.  ACL  represents  that  the  ACL 
Account  and  Other  ACL  Accounts  will 
invest  only  in  underlying  mutual  funds 
which,  in  the  event  they  should  adopt 
any  plan  pursuant  to  Rule  1 2b-l  under 
the  1940  Act  to  finance  distribution 
expenses,  would  have  such  a  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  not  "interested  persons"  of 
such  fund  within  the  meaning  or 
Section  2(a)(19)  of  the  1940  Act 

Conclusion 

Applicants  submit  that,  for  the 
reasons  stated  in  the  application,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  under  the  Contracts  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  autliority. 
Maisirat  H.  McFarlaad. 
Dapu  ty  Secmtary. 

IFK  Doo  96-19252  Filed  7-29-96:  S:45  ami 
■LUMS  coot  ••1»41-ll 

[Rsl.  No.  IC-220tO:  No.  812-10120) 

Great  Amertean  neaervs  Insurance 
Company,  et  al. 

July  23. 1996. 

AGENCV:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  ApplicaUon  for  an 
Order  pursuant  to  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Great  American  Reserve 
Insurance  Company  (the  "Company"). 
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&mt  Anwicui  Rnarve  Variable 
Annuity  Account  G  (the  "Separate 
Account"),  and  GABCO  Equity  Sales, 
toe.  ("GBS"). 

HaevANT  1M*  ACT  (Knom:  Onier 
requeitad  ponuant  to  Section  8(c)  of  the 
IMO  Act  ^antiiig  axamptiana  btm  the 
provisiaat  of  Sactioa  26(a)(2XC)  and 
27(cX2)tfaan(£ 

■— miT  or  AmJCATKM:  Applicants 
aeok  an  ordn  pannittiiig  tb*  aaducUon 
of  a  martality  and  «xpanae  riik  cfaaiga 
buB  the  aaaals  of:  (a)  The  Sapante 
Account  in  ooanactian  with  the  oSv 
and  sale  of  certain  combined  fixed  and 
variable  annuity  contncta  and 
caitificatea  ("Existing  Contncta");  (b) 
the  Sapante  Account  in  connection 
with  the  ofler  and  sale  of  variable 
annuity  ccntncts  and  certificates  that 
an  similar  in  all  material  respects  to  the 
Existing  Cmtiacts  ("Future  Contracts," 
togatber  with  Existing  Contracts,  the 
"Contiacts");  and  (c)  any  other  separate 
account  establisitsu  in  the  future  oy  the 
Company  ("Future  Account")  in 
connectioo  with  the  ofier  and  sale  of 
Contracts.  Exemptive  relief  also  is 
requaalad  to  the  extent  neceaaary  to  - 
permit  the  offer  and  sale  of  Contracts  for 
which  brokar-daalars  other  than  CSS 
("Future  Underwritsra")  serve  as 
principal  underwriters. 
nuMQ  DATC:  The  application  was  filed 
on  May  2, 1996. 

HEMMO  ON  notvkahon  or  mA/mmi  An 

ortier  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
heerlng.  Interested  penooa  may  request' 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mul.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  August  19, 1996.  and  must  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certiiicate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Person  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 


:  Secretary,  Securities  and 
Exchange  Commission  450  5th  Street, 
N.W.,  Washington.  D.C  20549. 
Applicants,  c/o  Lawrence  W.  tolow. 
Gr^t  American  Reserve  Insurance 
Company,  11825  North  Pennsylvania 
Street,  Carmel,  Indiana  4603Z-4572. 

ran  fumna  mkmutkm  oontact: 

Kevin  M.  Kirchoff.  Senior  CotmseU  or 
Wendy  Friedlander,  Deputy  Chief, 
Office  of  Insurance  Products  (Division 
of  Investment  Management),  at  (202) 
942-0670. 


wmammuif  ■■owmioii.  Following 

is  a  summary  of  the  application:  the 
complete  application  is  available  for  a 
fea  from  the  Public  Reference  Branch  of 
tbe  Commission 

Appbcanf  a  Kepnaaalatiaaa 

1.  Tbe  Company,  a  stock  life 
insurance  company  ocoaniaed  under  the 
laws  of  Texas,  is  an  indirect  wholly- 
owned  subsidiary  of  Conseco,  Inc  The 
Company  is  authorized  to  do  business 
in  47  stales  and  the  District  of 
Columbia. 

2.  The  Separata  Aocotmt  a  segregated 
asset  account  of  the  Company,  was 
established  on  January  18, 1996.  The 
Separate  Account  is  registered  with  the 
Coinmiasian  pursuant  to  the  1940  Act  as 
a  unit  investment  trust 

3.  CES,  an  affiliate  of  the  Company, 
will  act  as  the  principal  underwriter  in 
distributing  the  Existing  ContracU.  GES 
is  registered  as  a  broker-dealer  pursuant 
to  the  Seciuities  Exchange  Act  of  1934 
and  is  a  mamher  of  the  National 
Asaodatiao  of  Securities  Dealers,  toe. 

4.  Tbe  Contracts  are  available  to 
mdividuals  and  groups  in  connection 
with  retirement  plans  which  may  or 
may  not  qualify  tot  federal  tax 
advantage*  available  under  the  totemal 
Revenue  Code.  CertlBcates  will  be 
issued  to  owners  under  group  Contracts. 
The  minimum  initial  purchase  payment 
is  SS04)00  (except  for  ContracU  that 
qualify  for  federal  tax  advantages,  for 
which  the  minimum  initial  purchase 
payment  is  S10,000).  The  minimum 
subsequent  purchase  payment  is  $1,000, 
or,  if  the  monthly  automatic  premium 
check  option  is  elected,  S250. 

5.  Purdbaae  payments  made  under  the 
Contracts  will  be  allocated  to  the 
Separate  Account  or  a  market  value 
adjustment  account  ("MVA  Account"). 
The  Separata  Account  is  divided  into 
subaccounta  ("Subaccounts"),  each  of 
which  invests  in  the  shares  of  a 
corresponding  portfolio  of  an 
underlying  fund. 

6.  The  Contracts  provide  for  a  series 
of  annuity  payments  beginning  on  the 
annuity  date.  The  owner  of  a  Contract 
("Owner")  may  select  bom  several 
annuity  payout  options.  Contract 
owners  may  allocate  purchase  payments 
or  reallocate  accumulation  values  or 
annuity  values  by  transfers  among  the 
Subaccounts,  the  MVA  Account  or. 
when  and  if  available,  a  fixed  account 
which  will  be  part  of  the  general 
account  of  the  Company. 

7.The  Contracts  also  provide  for 
certain  guaranteed  death  benefits  during 
the  accumulation  period.  Prior  to  the 
Owner  attaining  age  80,  the  death 
benefit  will  be  the  greater  of:  (a)  the 
purchase  pajrments,  less  any 


withdntvals;  at  (b)  the  Contract  value 
determined  as  of  the  end  of  the 
valuation  period  during  which  the 
Company  rscaivas  both  due  proof  of 
death  and  an  election  for  the  payment 
method.  If  the  death  of  the  Owner 
occurs  after  age  80,  the  death  benefit 
will  be  the  Contract  value  datermmed  as 
of  the  end  of  the  valuation  period 
during  whidi  the  Company  receives 
both  due  proof  of  death  and  an  election 
for  the  payment  method. 

8.  A  premium  tax  charge,  ranging 
from  0  to  3.5  percent  of  purchase 
payments,  may  be  deducted  from  tha 
purdiaae  payments  or  Contract  value 
when  mcurmd,  if  the  Owner  lives  m  a 
state  or  locality  that  levies  premium 
taxes.  Currentfy,  the  Company  deducts 
the  charge  for  premium  taxes  from 
Contract  value  at  the  time  aimuity 
paymenta  begto  or  from  amounts  that 
are  writhdrawn. 

9.  A  fee  ('Transfer  Fee")  which  is 
equal  to  the  lesser  of  $25  or  2  percent 
of  the  amount  transfened  is  imposed 
when  an  Owner  excaeda  the  frequency 
or  number  of  free  reallocation  transfers 
permitted  under  the  Contracts. 
Currently,  then  is  no  limit  on  the 
number  of  transien  permitted  each 
Contract  year  during  the  accumulation 
period,  but  only  one  tianafer  in  a  30-day 
period  can  be  made  bee  of  the  Transfer 
Fee.  Four  transfera  are  currently 
permitted  eech  Contract  year  during  the 
annuity  period:  nom  of  these  four 
transiins  are  subject  to  the  Transfer  Fee. 

10.  A  $30.00  cnarge  is  deducted  on 
each  Contract  armiversory  and  on 
surrender  of  a  Contract  for  expenses 
relating  to  tbe  maintenance  of  the 
Contracts  ("Contract  Maintenance 
Charge"),  which  may  be  increased  up  to 
a  maximum  of  $60.00  each  Contract 
year.  No  Contract  Maintenance  Charge 
is  deducted  if  the  Contract  value  of  the 
Contract  annivetsary  is  at  least  $25,000. 
No  Contnct  Maintenance  Charge  is 
deducted  during  the  aimuity  period. 
Applicants  represent  that  the  Contract 
Muntenancs  Charge  is  at  cost  with  no 
anticipation  of  profit. 

11.  The  Company  deducts  a  charge  at 
a  current  annual  rate  of  .15  percent  of 
the  average  daily  net  asset  value  of  each 
Subaccount  ("Administrative  Charge"). 
The  Company  may  increase  this  charge 
to  a  maximum  of  .25  percent  of  the 
average  daily  net  asset  value  of  eech  of 
the  Subaccounts.  The  Company  will 
give  Owners  90  days  notice  before 
implementing  any  increase  to  this 
charge.  This  charge,  together  with  the 
Contract  Maintenance  Charge, 
reimburses  the  Company  for  the 
expenses  it  tocurs  in  the  establishment 
and  maintenance  of  the  Contncta  and 
tbe  Separate  Account.  Applicants 
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represent  that  the  Administrative 
Charge  is  at  cost  with  no  anticipation  of 
profit 

12.  The  Company  assumes  certain 
mortality  risks  under  the  Contracts 
because  of  its  contractual  obligations  to 
make  aimuity  payments  after  uie 
annuity  data  ragudless  of  how  fong  all 
annuitants  live.  Further,  the  Company 
bears  a  mortality  risk  in  that  it 
guarantees  the  annuity  purchase  rates 
for  the  annuity  options  under  the 
Contracts.  Also,  the  Company  bean  a 
mortality  risk  with  respect  to  the  death 
benefit 

13.  The  Company  assumes  an  expense 
risk  because  the  actual  expenses  it 
incurs  to  administering  the  Contiacts 
may  exceed  the  amounts  it  recovere 
fitmi  assessing  the  Contract 
Maintenance  Qiarge  and  the 
Administrative  Charge. 

14.  The  Company  requests  exemptive 
relief  to  allow  the  deduction  of  a  chaige 
at  a  maximum  annual  rate  of  1 .25 
percent  of  the  average  daily  net  asset 
value  of  the  Subaccounts  ("Mortality 
and  Expense  Risk  Chaige")  as 
compensation  for  assuming  the 
mortality  and  expense  risks  under  the 
Contracts.  Approximately  .75  percent  of 
this  1.25  percent  charge  will  be 
allocable  to  mortality  risks  and  .50 
percants  to  expense  risks.  The  Company 
intends  to  initially  assess  a  MortaUty 
and  Expense  Risk  Charge  at  an  annual 
rate  of  1.15  percent  of  the  average  daily 
net  asset  value  of  the  Subaccounts,  of 
which  .65  percent  will  be  allocable  to 
mortality  risks  and  .50  percent  to 
expense  risks.  If  the  Coinpany  iiuneases 
the  Mortality  and  Expeiue  Risk  Charge 
to  its  guaranteed  maximum  aimual  rate 
of  1.25  percent,  the  Company  will 
provide  Ownera  with  90  days  notice  of 
this  increase. 

15.  The  Company  will  bear  the  loss  if 
the  Mortality  and  Expense  Risk  Charge 
is  insufficient  to  cover  the  actual  cocts 
associated  vrith  its  mortality  and 
expense  risks.  Convetsely,  if  the 
amounts  derived  from  the  Mortality  and 
Expense  Risk  Chaige  are  more  than 
sufficient,  the  excess  will  be  a  profit  that 
is  added  to  the  surplus  of  the  Company 
and  which  can  be  used  for  any  lawful 
purpose,  including  the  payment  of 
distribution  expenses.  'The  Company 
expects  to  profit  from  the  MortaUty  and 
Expense  Risk  Chaige. 

Appliciala'  Legal  Aaalyiia 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to 
conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions,  bom 
the  provisions  of  the  1940  Act  and  the 


rules  thereunder,  if  and  to  the  extant 
that  such  axomption  is  necessary  or 
appropriate  to  tne  public  interest  and 
consistent  mth  the  protection  of 
investors  and  tbe  purposes  fairiy 
intended  by  the  policy  and  provisiaas  of 
the  1940  Act 

2.  Sections  26(aM2KC)  and  27(c)(2)  of 
the  1940  Act,  to  relevant  part,  prohibit 

a  registered  unit  investmrat  trust  and  its 
depositor  or  prmdpal  underwriter  from 
selUng  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  plan  certificates  unles*  the 
proceeds  of  all  payments  (other  than 
sales  loads)  ore  deposited  with  a 
qualified  bank  as  trustee  or  custodian 
and  held  under  arrangements  which 
prohibit  any  payment  to  the  depositor  or 
prtodpal  undamriter  except  a 
reasonable  fee  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself 

3.  Apphcants  request  an  exemption 
from  Sections  26(a)(2(Cl  and  27(c)(2)  to 
the  extent  necessary  to  allow  the 
Company  to  deduct  the  Mortality  and 
Expense  Risk  Charge  from  the  assets  of 
the  Separate  Account  and  from  any 
Future  Accounts  in  cormection  with  the 
issuance  of  the  Contracts  and  any 
Future  Contracts.  Exemptive  relief  also 
is  required  to  the  extent  necessary  to 
permit  the  offer  and  sale  of  Contracts  for 
which  Future  Underwritera  serve  as  the 
prtodpal  underwriter. 

4.  Applicants  assert  that  a  Mortality 
and  Expense  Risk  Charge  of  1.25  percent 
is  reasonable  m  relation  to  the  rid:s 
assumed  by  the  Company  under  the 
Contracts  and  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products. 
Applicants  state  that  these 
determinations  an  based  upon  an 
analysis  of  publidy  available 
information  about  comparable  products, 
and'by  talking  toto  consideration  such 
factore  as  guaranteed  annuity  purchase 
rates,  death  benefits  current  charge 
levels  and  the  existence  of  charge  level 
guarantees.  The  Company  will  mnipt^jp 
at  its  prtodpal  o^e.  available  to  the 
Commission  upon  request,  a 
memorandum  setting  forth  to  detail  the 
products  analyzed  in  the  course  of,  end 
the  methodology  and  results  of  this 
comparative  analysis. 

5.  Applicants  represent  that  before 
relying  on  any  exemptive  relief  to 
connection  with  Future  Contracts 
fimded  by  the  Separate  Account  or  any 
Future  Account,  Applicants  will 
determtoe  that  any  mortality  and 
expense  risk  charges  under  such  Future 
Contracts  will  be  reasonable  to  relation 
to  the  risks  assumed  by  the  Company 
and  reasonable  in  amount  as  determtoed 


by  toduatry  practice  with  reaped  to 
comparable  annuity  products. 
Applicants  represent  that  the  Company 
will  maintain  at  its  prindpal  office,  and 
make  available  to  the  Commission  upon 
request  a  memorandum  sitting  bath  to 
detail  the  methodology  used  to  m»lring 
these  determinations. 

6.  The  Company  may  recover 
distribution  costs  from  the  assets  of  its 

'  general  account,  which  may  induda 
that  portion  of  the  Mortality  and 
Expense  Charge  which  is  profit  to  the 
Qnnpany.  Tbe  Company  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  Rmmring 
arrangements  will  benefit  the  Separate 
Account  and  the  Ownen.  Tbe  beais  for 
that  condusion  is  set  forth  to  a 
memorandum  which  will  be  matotained 
by  the  Company  at  its  prtodpal  office 
available  to  the  Commission  upon 
request. 

7.  Applicants  represent  that,  prior  to 
relying  on  any  exemptive  relief  to 
connedion  with  Future  Contracts, 
Applicants  will  determine  that  there  is 
a  reasonable  likelihood  that  the 
distribution  finandng  arrangement  will 
bmefit  the  Separate  Account  and  its 
tovestora  or  the  Future  Account  and  its 
investors.  The  Company  represents  that 
it  will  mamtato  and  nu^  available  to 
the  Commission  upon  request  a 
memoiandiun  salttog  foitii  the  basis  of 
such  deteimination. 

6.  The  Company  further  represents 
that  the  Separate  Account  and  any 
Future  Account  will  invest  cmly  to 
management  investment  companies 
which  undertake,  m  the  event  they 
should  adopt  any  plan  purauant  to  Rule 
I2l>-1  under  the  1940  Act  to  finance 
distribution  expenses,  to  have  such  plan 
(brmulated  and  ap|Hoved  by  the 
membere  of  their  board  of  directore,  a 
majority  of  whom  shall  not  be 
"interested  persons"  of  such  companies 
within  the  meantog  of  Section  2(a)(19) 
ofthe  1940  Act. 

9.  Applicants  submit  that  their 
request  for  exemptive  relief  that  applies 
to  Future  Contracts,  Future  Accounts 
and  Future  Underwriters  is  appropriate 
in  the  pubUc  interest  because  such  relief 
will  promote  competitiveness  to  the 
variable  annuity  contract  market  by 
elimmating  their  administrative 
expenses  and  maximizing  the  effident 
use  of  their  resources.  Applicants  assert 
that  the  delay  and  expense  involved  in 
having  repeatedly  to  seek  exemptive 
relief  would  impair  their  ability  to 
eSsdively  take  advantage  of  business 
opportunities  as  such  opportunities 
arise.  ApplicanU  also  assert  that  if  they 
were  required  repeatedly  to  seek 
exemptive  relief  with  respect  to  the 
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same  issues,  investors  would  not  receive 
any  benefit  or  additional  protectioii. 

Conduaion 

For  the  reasons  sumioarizad  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investbra  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commiuion.  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Maigarsl  H.  McFarlaad. 
Deputy  Secntary. 
|FR  Doc  98-19248  Filed  7-29-86: 8:48  ami 


[Ret.  No.  IC-eoaa;  No.  »12-1l>14q 

IDS  Ufe  Insurano*  Company  of  Naw 
York,  at  al. 

July  23. 1996. 

AQENCT:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACnOM:  Notice  of  application  for  an 
order  pursuant  to  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  IDS  Ijie  Insurance 
Company  of  New  York  ("IDS  Life").  IDS 
Life  of  New  York  Flexible  Portfolio 
Annuity  Account  (the  "Variable 
Account"),  and  American  Express 
Financial  Advisors  Inc.  ("Advisors"). 
RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  B(c)  of  the 
1940  Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  thereof. 

SUtaiMRY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of  (a)  the  Variable 
Account  in  connection  with  the  offer 
and  sale  of  certain  variable  annuity 
contracts  ("Existing  Contracts");  (b)  the 
Variable  Account  in  connection  with 
the  issuance  of  variable  annuity 
contracts  that  are  substantially  similar 
in  all  material  respects  to  the  Existing 
Contracts  ("Future  Contracts,"  together 
with  Existing  Contracts,  the 
"Contracts"):  and  (c)  any  other  separate 
account  established  in  the  future  by  IDS 
Life  in  connection  with  the  issuance  of 
Contracts  ("Future  Accounts"). 
.  Exemptive  relief  also  is  requested  to  the 
extent  necessary  to  permit  the  offer  and 
sale  of  Contracts  for  which  certain 
broker-dealers  other  than  Advisors  serve 
as  the  principal  underwriter. 
nuNO  OATE:  The  application  was  Bled 
on  May  14, 1996. 


WAMNO  OR  NOTVICATKM  OF  HUMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Comrnission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  S:30 
p.m.  on  August  19,  1996,  and  must  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
requast,  and  the  issues  contested. 
Penons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

AOORESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Sth  Stieet 
N.W..  Washington,  D.C.  20549. 
Applicants,  c/o  Mary  EUyn  Minenko, 
Counsel,  IDS  Life  Insurance  Company  of 
New  York,  IDS  Tower  10,  Minneapolis, 
Minnesota  55440. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  IGrchcff.  Senior  Counsel,  or 
Wendy  F.  Friedlander.  Deputy  Chief, 
Office  of  insurance  Products  (Division 
of  Investment  Management),  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  Complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission. 

Applicants'  Representations 

1.  IDS  Ufa  is  a  stock  life  insurance 
company  which  is  organized  under  the 
laws  of  New  York.  IDS  Life  is  a  wholly- 
owned  subsidiary  of  IDS  Life  Insurance 
Company,  a  stock  insurance  company 
organized  under  the  laws  of  Minnesota, 
which  is  a  wholly-owned  subsidiary  of 
American  Express  Financial 
Corporation. 

2.  Advisors,  the  principal  underwriter 
for  the  Variable  Account,  is  registered  as 
a  broker-dealer  pursuant  to  the 
Securities  Exchange  Act  of  1934  ("1934 
Act")  and  is  a  meinber  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"). 

3.  The  Variable  Account  was 
established  on  April  17, 1996.  as  a 
separate  account  pursuant  to  the  laws  of 
New  York.  The  Variable  Account  will  be 
used  to  fund  the  Existing  Contracts. 

4.  The  Existing  Contracts  are  available 
for  purchase  in  connection  with 
retirement  plans  that  qualify  for  federal 
tax  advantages  available  pursuant  to  the 
Internal  Revenue  Code  ("qualified 
contracts")  or  for  plans  that  do  not  so 
qualify  ("non-qualified  contracts"). 


5.  The  Existing  Contracts  provide  for 
the  accumulation  of  contract  values  and 
payment  of  annuity  benefits  on  a  fixed 
and/or  variable  basis.  Purchase 
payments  may  be  directed  to  the  general 
accoXmt  of  IDS  Life  pursuant  to  a  fixed 
account  option  (the  "Fixed  Account"), 
the  Variable  Account,  or  allocated 
between  them.  Existing  Contracts  may 
be  purchased  with  either  an  initial 
purchase  payment,  of  at  least  S2,000  for 
nonqualified  Contracts  and  $1 ,000  for 
qualified  Contracts,  or  installment 
payments.  Additional  purchase 
payments  may  be  made  in  accordance 
with  certain  requirements. 

6.  The  Variable  Account  currently  has 
fourteen  subaccoimts  ("Subaccounts"), 
each  of  which  will  invest  solely  in  the 
shares  of  one  of  the  corresponding  funds 
of  a  registered  open-end  management 
investment  company  managed  by  IDS 
Ufe  Insurance  Company  (the  "Funds"). 
IDS  Life  may  create  additional 
subaccounts  and/or  variable  accounts  to 
Invest  in  additional  Funds  as  future 
investment  options. 

7.  Prior  to.  the  annuity  date,  the  owner 
of  an  Existing  Contract  can,  at  any  time, 
transfer  all  or  part  of  the  Contract  value 
held  in  one  or  more  of  the  Subaccounts 
or  the  Fixed  Account  to  another 
Subaccount  or  the  Fixed  Account. 
However,  if  an  owner  of  an  Existing 
Contract  has  made  a  transfer  from  the 
Fixed  Account  to  a  Subaccount,  the 
Contract  owner  may  not  transfer  frttm 
any  Subaccoimt  back  to  the  Fixed 
Account  until  the  next  Contract 
anniversary.  Once  annuity  payments 
begin,  no  transfers  may  be  made  to  or 
from  the  Fixed  Accoimt,  but  transfers 
may  be  made  once  per  Contract  year 
among  the  Subaccounts. 

6.  Ttio  Existing  Contracts  provide  that 
if  the  Contract  owner  or  the  aimuitant 
dies  (or,  for  qualified  annuities,  if  the 
aimuitant  dies)  before  annuity  payments 
begin,  IDS  Life  will  pay  the  beneficiary 
a  death  benefit  as  follows: 

(a)  If  death  occtus  before  the  75th 
birthday  of  the  owner  or  the  aimuitant, 
the  beneficiary  receives  the  greater  of: 

(1)  The  Contract  value, 

(2)  The  Contract  value  as  of  the  most 
recent  sixth  Contract  anniversary,  minus 
any  surrenders  since  that  aimivetsary, 
or 

(3)  Purchase  payments,  minus  any 
surrenders;  or 

(b|  If  death  occtus  on  or  after  the 
owner's  or  annuitant's  75th  birthday, 
the  beneficiary  receives  the  greater  of: 

(1)  The  Contract  value,  or 

(2)  The  Contract  value  as  of  the  most 
recant  sixth  Contract  anniversary,  minus 
any  surrenders  since  that  anniversary. 

9.  IDS  Life  will  assess  an  annual 
Contract  administrative  charge 
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("Administrative  Chai^")  of  $30  on 
each  Contract  annivanary  or  aarliar 
whan  an  Existing  ContrKt  i«  iiilly 
surrendered.  IDS  Ufe  currently  waives 
the  Administrative  Charge  for  any 
Contract  year  in  which  total  purchase 
payments  under  a  Contract,  less  any 
payments  surrendered,  equal  or  exceed 
S2S,000  on  the  Contract  anniversary. 
However.  IDS  Ufe  reserves  the  right  to 
assess  the  Administrative  Charge  against 
all  Existing  Contracts.  The 
Administrative  Charge  reimbtirsas  IDS 
Ufe  for  the  administrative  costs 
attributable  to  the  Exist  Contracts,  and 
does  not  apply  after  annuity  payments 
begin.  Applicants  represent  that  they 
rely  on  Rule  26a-l  under  the  1940  Act 
in  connection  with  the  Administrative 
Charge. 

10.  IDS  Ufe  does  not  currently  assess 
any  charges  for  premiuim  taxes  or  other 
federal,  state  or  local  taxes  paid  in 
connection  with  the  Existing  Contracts, 
butresarves  the  right  to  assess  such 
charges. 

11.  No  sales  charge  is  collected  or 
deducted  at  the  time  purchase  payments 
are  made,  pursuant  to  the  Existing 
Contracts.  IDS  Ufe  will,  however,  assess 
a  contingent  deferred  sales  charge 
("CDSC^')  on  certain  full  or  partial 
surrenders.  The  amounts  obtained  from 
the  CDSC  will  be  used  to  help  defray 
expenses  incurred  in  connection  with 
the  sale  of  the  Existing  Contracts, 
including  commissions  and  other 
promotional  or  distribution  expenses 
associated  with  the  printing  and 
distribution  of  prospectuses  and  sales 
material.  The  CXISC  applies  to  all 
purchase  payments  sunendered  in  the 
first  eight  Contract  years.  The  CDSC  is 

7  percent  of  any  purchase  payments 
surrendered  during  the  first  three  ' 
Contract  years,  then  declines  by  1 
percent  per  year  from  6  percent  in  the 
fourth  yeer  to  2  percent  in  the  eighth 
year.  No  CDSC  applies  after  8  Quitnct 
years.  In  addition,  no  CDSC  applies  to 
earnings  under  Existing  Contracts,  to 
minimum  required  distributions  from 
certain  qualified  plans,  to  Existing 
Contracts  settled  using  an  annuity 
payoutplan  or  to  deaUi  benefits. 

12.  IDS  Ufe  assumes  certain  mortality 
risks  through  its  contractual  obligation 
to  continue  to  make  retirement 
payments  for  the  entire  life  of  the 
annuitant  under  annuity  obligations 
which  involve  life  contingencies.  This 
assures  each  annuitant  that  neither  the 
annuitant's  own  longevity  nor  an 
improvement  in  life  expectancy 
generally  will  have  an  adverse  effect  on 
the  retirement  payments  received  under 
the  Existing  Contracts.  IDS  Ufe  assumes 
additional  mortality  risks  imdar  the 
Existing  Contracts  through  its 


contractual  obligation  to  pay  a  death 
benefit  upon  the  death  of  the  owner  or 
annuitant  jvior  to  the  retirement  date. 

13.  IDS  Life  assumes  an  expense  risk 
because  the  Administrative  Charge  may 
be  insuffidant  to  cover  actual 
administrative  expenses,  which  include 
the  costs  and  expenses  of:  processing 
purchase  payments,  retirement 
payments,  surrenders  and  transfers; 
furnishing  confirmation  notices  and 
periodic  reports;  calculating  mortality 
and  expense  risk  charges;  preparing 
voting  materials  and  tax  reports; 
updating  ragistration  statements;  and 
actuarial  and  other  expenses. 

14.  As  compensation  for  assuming 
mortality  and  expense  risks,  IDS  Ufe 
will  assess  a  daily  charge  ("Mortality 
and  Expense  Risk  Charge")  equaling 
1.25  percent  of  the  average  daily  net 
assets  of  the  Subaccounts  on  an  flntniiil 
basis.  Approximately  two-thirds  of  this 
charge  is  for  the  assumption  of  the 
mortality  risk  and  one-third  is  for  the 
assumption  of  the  expense  risk.  The 
Mortality  and  Expense  Risk  Charge 
cannot  be  increased  during  the  life  of 
the  Existing  Contracts  and  does  not 
apply  to  the  Fixed  Account. 

15.  If  the  Mortality  and  Expense  Risk 
Charge  is  insufficient  to  cover  the 
expenses  and  costs  assumed,  the  loss 
will  be  borne  by  IDS  Ufe.  Conversely. 
if  the  amount  deducted  proves  more 
than  sufficient,  the  excess  will  represent 
a  profit  to  IDS  Ufe.  IDS  Life  ex[>ects  to 
profit  from  the  Mortality  and  Expense 
Risk  Charge.  The  profit  will  be  available 
to  IDS  Ufe  for  any  proper  corporate 
purpose  including,  among  other  things, 
payment  of  distribution  expenses. 

AppliGanIa'  Legal  Analysis 

1.  Pursuant  to  Section  6(c)  of  the  1940 
Act,  the  Commission  may  exempt  any 
person,  security,  or  transaction,  or  any 
class  or  classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  1940  Act  or  from  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  tlial  such  exemption  is 
necessary  or  appropriate  in  the  public  . 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
birly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  prohibit  a  registered  unit 
investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 


such  raaionable  amount  as^tha 
Coaunissitn  may  prescribe.  Sot 
performing  bookkeeping  and  other 
administrative  services  normally 
performed  by  the  bank  itself. 

3.  Applicants  request  an  order 
pursuant  to  Section  6(c)  of  the  1940  Ad 
exampting  tham  from  siactions 
28(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  the  extent  necessary  to  permit  the 
deduction  of  the  Mortality  and  Expense 
Risk  Chai^  from  the  assets  of  the 
Variable  Account  and  any  Future 
Accounts  in  connection  with  the 
Contracts.  Applicants  also  request 
exemptions  to  the  extent  necassary  to 
permit  the  offer  and  sale  of  ContrKts  for 
which  any  broker-dealer  that  is 
registered  pursuant  to  the  1934  Act  and 
a  member  of  the  NASD  serves  as 
principal  underwriter. 

4.  Applicants  represent  that  the  level 
of  the  Mortality  and  Expense  Risk 
Charge  is  within  the  range  of  industry 
practice  for  comparable  variable  annuity 
products.  IDS  Ufe  has  reviewed 
publicly  available  information  about 
other  annuity  products  taking  into 
consideration  such  factors  as  current 
charge  levels,  charge  guarantees,  sales 
loads,  surrender  charges,  availability  of 
funds,  investment  options  available 
under  annuity  contracts,  and  market 
sector.  IDS  Ufe  represents  that  it  will 
maintain  at  its  executive  office,  and 
make  a  available  on  request  of  the 
Commission  or  its  staff,  a  memorandum 
setting  forth  its  analysis,  including  its 
methodology  and  results. 

5.  Applicants  represent  that,  prior  to 
offering  Future  Contracts,  they  will 
conclude  that  any  mortality  and 
expense  risk  charge  under  such 
Contracts  (which  cannot  exceed  in 
amount  the  Mortality  and  Expense  Flisk 
Char^)  will  be  within  the  range  of 
industry  practice  for  comparable 
annuity  contracts.  IDS  Ufe  represents 
that  it  will  maintain  at  its  executive 
office,  and  make  available  on  request  of 
the  Commission  or  its  staff,  a 
memorandum  setting  forth  its  analysis, 
including  its  methodology  and  results. 

6.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  Mortality  and 
Expense  Risk  Charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses  not  reimburaed 
under  the  Contracts.  IDS  Ufe  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  (or  Future 
Accounts)  and  owners  of  the  Existing 
Contracts  (or  Future  Contracts).  The 
basis  for  such  conclusion  is  set  forth  in 
a  memorandiun  which  will  be 
maintained  by  IE>S  Ufe  at  its  executive 
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office  and  will  be  available  to  tbe 
Commission  or  its  staff  on  request. 

7.  IDS  Life  represents  that  tne 
Variable  Account,  or  future  accounts, 
will  invest  only  in  underlying  mutual 
funds  which,  in  the  event  they  should 
adopt  any  plan  under  Rule  12b-l  of  the 
1940  Act  to  finance  distribution 
expenses,  would  have  such  a  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  tbe  members  of 
which  are  not  interest  persons  of  such 
fiind  within  the  meaning  of  Section 
Z(a)(19)orthe  1940  Act. 

8.  Applicants  submit  that  their 
request  for  exemptive  relief  for  Future 
Contracts  and  Future  Accounts  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  redundant  exemptive 
applications,  thereby  reducing 
AppUcants'  administrative  expenses 
and  maximizing  the  efficient  use  of  their 
resources.  Applicants  further  submit 
that  the  delay  and  expense  involved  in 
having  repeatedly  to  seek  exemptive 
relief  would  impair  their  ability 
effectively  to  take  advantage  of  business 
opportunities  as  they  arise.  Further,  if 
AppUcants  were  required  repeatedly  to 
seek  exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection. 

Condiaion 

For  the  reasons  sununaized  above, 
AppUcants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purpose  fairly ' 
intended  by  the  poUcy  and  provisions  of 
the  1940  Act. 

For  tile  CommiMion.  by  the  DWisioo  of 
iBvestment  Management,  pursuant  to 
delegated  autiiority. 
Mnsud  H.  McFaTbnii. 
Deputy  Secretary. 
(FR  Doc.  96-19249  Filed  7-29-96: 8:45  am] 
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PUneMMHier  AtlM  Fund;  Nolioe  of 


July  23. 1996. 

MBtCf:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
daie^stration  under  tbe  Investment 
Company  Act  of  1940  (the  "Act"). 

AWUCMfT:  PaineWabber  Atlas  Fund. 
WLSVANT  ACT  KCTHN:  Order  requested 
under  aection  8(f). 


SUMMARY  OF  ApptJCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
rajNO  DATE:  The  appUcation  was  filed 
on  June  12, 1996. 

tCAMNG  on  NOmCAnON  OF  HCARMO:  An 
order  granting  the  applicant  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  19, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  1285  Avenue  of  the 
Americas,  New  York,  N.Y.  10019. 
FOn  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Creenless.  Senior  Counsel. 
(202)  942-0581,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  suirunary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  RepresentaUons 

1.  Applicant  Is  an  open.end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.'  On  June  10, 1983,  applicant  filed 
a  registration  statement  on  Form  N-IA 
number  section  8(b)  of  the  Act  and  the 
Securities  Act  of  1933  to  register  an 
indefinite  number  of  shares  of  beneficial 
interest.  The  registration  statement 
became  effective  on  October  13, 1983, 
and  the  initial  public  ofTering 
commenced  thereafter.  AppUcant  ofiers 
one  series,  PaineWebber  Atlas  Global 
Growth  Fund  ("Atlas  Fund"). 

2.  On  April  28. 1995.  appUcant's 
trustees  adopted  resolutions  approving 
an  Agreement  and  Plan  of 
Reorganization  and  Termination 
("Plan")  between  applicant  and 
PaineWebber  Investment  Trust  on 
behalf  of  a  series.  PaineWebber  Global 
Equity  Fund  ("Global  Equity  Fund"). 


>  AppUcmti 
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The  Plan  provided  that  applicant  would 
transfer  its  assets  to  Global  Equity  Fund 
in  exchange  for  shares  of  Global  Equity 
Fund.  Applicant's  trustees  found  that 
the  Plan  was  in  the  best  interests  of 
Atlas  Fund  and  that  the  interests  of 
Atlas  Fund's  shareholders  would  not  be 
diluted  as  a  result  of  the  reorganization 
contemplated  by  the  Plan. 

3.  A  proxy  statement  was  filed  with 
the  SEC  and  distributed  to  appUcant's 
shareholders  on  or  about  Jime  21, 1995. 
AppUcant's  shareholders  approved  the 
Plan  on  July  21, 1995. 

4.  On  August  25, 1995  (the  "aosing 
Date"),  applicant  had  total  net  assets  of 
$292,492,539,  comprising  9,177.350 
Class  A  shares  at  a  net  asset  value  of 
$13.89  per  share,  7,167,204  Class  B 
shares  at  a  net  asset  value  of  $13.50  per 
share,  1,998,736  Class  C  shares  at  a  net 
asset  value  of  $14.01  per  share,  and 
2,959.973  Class  D  shares  at  a  net  asset 
value  of  $13.59  per  share. 

5.  Pursuant  to  the  Plan,  on  the  Closing 
Date,  Global  Equity  Fund  acquired  all  of 
the  assets  of  applicant  in  exchange 
solely  for  shares  of  beneficial  interest  in 
Global  Equity  Fund  and  the  assumption 
by  Global  Equity  Fimd  of  all  of 
applicant's  liabiUties.  The  number  of 
shares  of  Global  Equity  Fund  issued  to 
applicant  was  determined  by  dividing 
tlie  net  asset  value  of  each  share  of 
appUcant  by  the  net  asset  value  of  a 
share  of  Globat  Equity  Fund.  On  the 
same  date,  applicant  Uquidated  and 
distributed  pro  rata  to  its  shareholders 
the  shares  of  Global  Equity  Fund 
received  by  appUcant  in  the 
reorganization. 

6.  Expenses  incurred  in  coimection 
with  the  Plan  consisted  primarily  of 
legal  expenses,  printing  and  mailing 
expenses,  registration  fees,  and 
miscellaneous  accounting  and 
administrative  expenses.  These 
expenses  totaUed  approximately 
$400,000,  and  were  borne  by  applicant 
and  Global  Equity  Fund,  as  well  as  two 
other  funds  that  simultaneously 
exchanged  their  assets  for  shares  of 
Global  Equity  Fund  (PaineWebber 
Europe  Growth  Fund  and  PaineWebber 
Global  Growth  and  Income  Fund),  in 
proportion  of  each  of  their  respective 
net  assets. 

7.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
UabiUties,  and  was  not  a  party  to  any 
Utigation  or  administrative  proceeding. 
Applicant  is  not  presently  engaged,  nor 
does  it  profmse  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
atbin. 

8.  On  November  4, 1905,  appUcant 
Bled  an  Officer's  Certificate  of 
Termination  with  the  Office  of  the 
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Secretary  of  tbe  Commonwealth  of 
Massachusetts  to  terminate  its  existence. 

For  the  Sec.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  R  McFarlaad, 
Deputy  Secretary. 
IFR  Doc  96-192S0  Filed  7-29-96: 8:45  ami 
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tnalma  No.  34-37473;  FHe  No.  SR-CaOE- 
96-491 

Seit-Regulstory  Organization*; 
Proposed  Rule  Change  by  Chicago 
Board  OpUon*  Exchange,  btcoiporatsd 
Relating  to  ParmiMng  Additional 
Submissions  Following  Reapondenfe 
Petition  for  Review 

July  23.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  July  23, 1996,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  CBOE.>  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Cliange 

The  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  proposes 
to  amend  Exchange  Rule  17.10  which 
governs  the  review  of  Business  Conduct 
Committee  ("BCC")  decisions  by  the 
Exchange's  Board  of  Directors 
("Board").  The  proposed  amendment 
would  formalize  in  Rule  17.10  the 
current.practice  whereby  the  Board  has 
permitted  one  additional  submission  by 
both  Exchange  staff  and  Respondent 
following  Respondent's  petition  for 
review  and  clarifies  with  which  office  of 
the  Exchange  the  petition  for  review 
should  be  filed. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  CBOE  and  at  the  Commission. 


>  The  proposal  was  originally  filsd  with  the 
Conunission  on  July  11. 1996.  The  CBOE 
sulieequentjy  suboiitted  Amendment  No.  1  to  the 
filing.  This  document  provides  notice  of  the  filing 
as  amended.  l.»tter  from  Isiichael  L  Meyer.  Schift. 
Hardin  a  Waite.  to  Kalbsrine  England.  Assistant 
IXtKtor.  Division  of  MariM  Ragnlatlon.  SEC  dated 
Inly  19. 1996. 


n.  Self-Regulalory  Organization's 
Statement  of  the  Puipose  of,  and 
Statutory  Basis  for,  the  Pro|XMed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C,  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  change 
to  Exchange  Rule  17.10  is  to  formalize 
in  the  Rule  the  current  practice  whereby 
the  Board  has  permitted  one  additional 
submission  by  both  Exchange  staff  and 
Respondent  foUowing  Respondent's 
petition  for  review.  Presently,  the  Rule 
does  not  provide  for  any  subsequent 
submissions  following  a  Respondent's 
appeal  of  a  BCC  decision  to  the  Board. 
Ilie  proposed  amendment  would 
provide  that,  after  a  Respondent  appeals 
a  BCC  decision  to  the  Board.  Exchange 
staff  may  submit  a  written  response  to 
which  the  Respondent  may  submit  s 
reply.  The  proposal  also  clarifies  with 
which  office  of  the  Exchange  the 
Respondent's  petition  should  be  filed. 

By  eliminating  the  need  for  the  staff 
to  request  approval  prior  to  the 
submission  of  every  response,  the 
proposal  will  reduce  the  amount  of  time 
the  Board  spends  on  administrative 
matters.  In  addition,  the  Exchange 
believes  the  proposal  will  ensure  a  more 
thorough  and  fair  process  because  each 
party  will  have  an  opportunity  to  clarify 
its  position  to  the  Board  on  the  specific 
issues  of  contention  addressed  in  the 
petition  for  review.  Additionally,  the 
proposal  will,  as  is  the  case  under  the 
current  rules,  ensure  that  the 
Respondent  ordinarily  will  have  the 
opportunity  to  make  the  final 
submission  to  the  Board. 

The  proposal  requires  the  Exchange 
staffs  response  be  filed  within  IS  days 
of  the  date  the  Respondent's  request  for 
review  is  filed  with  the  Secretary  of  the 
Exchange,  and  the  Respondent's  reply  to 
be  filed  within  IS  days  of  service  of 
stafTs  response. 

By  clarifying  with  which  office  of  the 
Exchange  the  petition  for  review  should 
be  filed  and  by  formalizing  the  current 
appeal  practice  to  ensure  that  both 
parties  nave  the  opportunity  to  make  an 
additional  submission  to  the  Board,  the 


proposed  rule  change  will  make  the 
review  process  more  fair  and  efficient. 
Therefore,  the  rule  change  is  consistent 
with  Section  6  of  the  Securities 
Exchange  Act  of  1934.  in  general,  and 
Section  6(b)(7)  in  particular  in  that  it 
provides  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members. 

B.  Self-Regulatory  Organixation's 
Statement  on  Burden  on  Competition 
The  CBOE  does  not  beUeve  that  tbe 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Committee 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
tvith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission,  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
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SR-CXCffi-96-49  and  should  be 
submitted  by  August  20, 1996. 

For  tlie  CommissioQ.  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority,  17  CFR  200.30-3(8X12). 
MaiguM  H.  McFarlaad, 
Deputy  Secretary. 

IFR  Do(^  96-19295  Filed  7-29-96:  S:45  am) 
■um  coo*  «i*-ot-« 

No.  34-37475;F)le  No.  SR-MA8t>- 


SaH-DeguMoiy  Orgwtizatlons;  Nolle* 
of  nilng  of  PropoMd  Rulo  Chang*  and 
AnMndmant  Nos.  1  and  2  TImtMo  by 
ttM  NaUonal  AaaocMion  of  Soouriti** 
D*al«r«,  Inc.  r'NASO"  or 
"Association")  Relating  to 
Telemarketing  Rules 

)uly  24, 1996. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
jime  28, 1996.  the  National  As.sociation 
of  Seciuities  Dealers.  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Oimmission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  )uly  18. 1996,  the 
NASD  filed  Amendment  No.  1  to  its 
proposal.2  On  July  24, 1996,  the  NASD 
filed  Amendment  No.  2  to  its  proposal.' 
The  Commission  is  publishing  tiiis 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization't 
Stalemeul  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 


'15U.S.C7««(bKl). 

'In  Amendniem  No.  1.  the  NASD  withdrew  iu 
nquesi  for  approving  the  proposed  rule  diange 
prior  to  the  30th  day  after  publication  in  the 
Federal  tcgiater;  added  the  word  "do"  after  the 
word  "who"  in  subparagraph  ({t)(1)  to  Rule  3110; 
and  added  tlie  phra.'ie  "or  person  associated  with  a 
member"  after  the  word  "member"  in  subparagraph 
tgX2)  to  Rule  3110.  See  Letter  horn  John  Ramsay. 
Deputy  General  Oiunael,  NASD  Regulation.  Inc 
("NASDR"),  to  ^therlne  A.  England.  Assistant 
Director.  Division  of  Market  Regulation.  SEC  dated 
luly  18.  1996 

^  In  Ameodment  No.  2.  the  NASD  replaced  the 
phrase  "or  a  person  acting  at  llie  direction  of  a 
person  asaodaled  with  a  member."  with  "or 
anottier  associated  peraon  acting  at  the  direction  of 
such  person"  in  subparagraph  (c)  to  Rule  2211  to 
clarify  that  the  exceptions  to  ttie  requirerasiita  i>f 
paragraphs  (a)  and  [Dl  of  Rule  2211.  as  propoeed. 
apply  only  to  a  person  associated  with  a  tiraurtjl 
or  another  asaociated  person  acting  at  the  direction 
of  such  associated  penon.  See  Letter  from  John 
Ramsay.  Deputy  General  Council.  NASDR.  to 
lUtharina  A.  England.  Asaiatant  IHrector.  Division 
of  Maiisl  Regulation.  SEC  dated  luly  24, 19«S. 


italicized;  proposed  deletions  are  in 
brackets. 

Conduct  Rules 

2000.  Business  Conduct 

22(X).  Communications  With  Customers 
and  the  public 

2211.  Telemarketing 

No  member  or  person  associated  with 
a  member  shall: 

(a)  Make  outbound  telephone  calls  to 
the  residence  of  any  person  for  the 
purpose  of  soliciting  the  purchase  of 
securities  or  related  services  at  any  time 
other  than  between  8  a.m.  and  9  pjn. 
local  time  at  the  called  person 's 
location,  without  the  prior  consent  of 
the  person:  or 

lb)  Make  an  outbound  telephone  call 
to  any  person  for  the  purpose  of 
soliciting  the  purchase  of  securities  or 
related  services  without  disclosing 
promptly  and  in  a  clear  and 
conspicuous  manner  to  the  called 
person  the  following  information: 

(1)  The  identity  of  the  caller  and  the 
member  firm; 

(21  The  telephone  number  or  address 
at  which  the  caller  may  be  contacted; 
and 

(3)  That  the  purpose  of  the  call  is  to 
solicit  the  purchase  of  securities  or 
related  services. 

Id  The  prohibitions  of  paragraphs  (a) 
and  Ibl  shall  not  apply  to  telephone 
calls  by  any  person  associated  with  a 
member,  or  another  associated  person 
acting  at  the  direction  of  such  person  for 
the  purpose  of  maintaining  and 
servicing  the  accounts  of  existing 
customers  of  the  member  under  the 
control  of  or  assigned  to  such  associated 
person: 

(It  To  an  existing  customer  who. 
within  the  preceding  twelve  months,  has 
effected  a  securities  transaction  in,  or 
made  a  deposit  of  funds  or  securities 
into,  an  account  that,  at  the  time  of  the 
transaction  or  the  deposit,  was  under 
the  control  of  or  assigned  to,  such 
associated  person: 

(21  To  on  existing  customer  who 
previously  has  effected  a  securities 
transaction  in.  or  made  a  deposit  of 
funds  or  securities  into,  an  account  that, 
at  the  time  of  the  transaction  or  deposit, 
was  under  the  control  of  or  assigned  to, 
such  associated  person,  provided  that 
such  customer's  account  has  earned 
interest  or  divided  income  during  the 
preceding  twelve  months:  or 

(3)  To  a  broker  or  dealer  For  the 
purposes  of  paragraph  (d,  the  term 
"existing  customer"  means  a  customer 
for  whom  the  broker  or  dealer,  or  a 
clearing  broker  or  dealer  on  behalf  of 


such  broker  or  dealer,  carries  an 
account. 


3000.  Responsibilities  Relating  to 
Associated  Persons.  Employees,  and 
Others'  Employees 


3100.  Book  and  Records,  and  Financial 
Conilition 

3110.  Books  and  Records 


(g)  ICold  Call!  Telemarketing 

Requirements 

(J)  Each  member  shall  make  and 
maintain  a  centralized  do-not-call  list  of 
persons  who  do  not  wish  to  receive 
telephone  solicitations  from  such 
meihber  or  its  associated  person. 

(2)  No  member  or  person  associated 
with  a  member  shall  obtain  from  a 
customer  or  submit  for  payment  a 
check,  draft,  or  other  form  of  negotiable 
paper  drawn  on  a  customer's  checking, 
savings,  shore,  or  similar  account, 
without  that  person 's  express  written 
authorization,  which  may  include  the 
customer's  signature  on  the  negotiable 
instrument. 

(3)  Each  member  shall  maintain  the 
authorization  required  by  subparagraph 
(21  for  a  period  of  three  years. 

n.  Self-Regulatory  Otgaiiizatioiis 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fliing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Introduction  and  Background. 
Pursuant  to  the  Telephone  Consumer 
Protection  Act  ( "TCPA"),*  the  NASD 
adopted  in  June  1995,  a  "cold  call"  rule 
to  implement  certain  rules  of  the 
Federal  Clommunications  Commission 
("FCC  Rule") '  that  require  persons  who 


•47  1J.S.CI227. 

'  Pursuant  to  tite  TCPA,  ttie  FCC  adopted  nilea  in 
DecemtMr  1992itiat.  among  other  things.  (1) 
prohibit  cold^alls  to  residential  telephone 
customera  twfore  B  ajn.  or  after  9  p.m.  (location 
lime  at  the  called  parly's  location]  and  (2)  require 
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engage  in  telephone  solicitations  to  sell 
products  and  services  ("telemarketers") 
to  establish  and  maintain  a  list  of 
persons  who  have  requested  that  they 
not  be  contacted  by  the  called  (a  "do 
not-call"  list).*  Under  the  Telemarketing 
and  (Consumer  Fraud  and  Abuse 
Prevention  Act  ("Telemarketing  Act"), 
which  became  law  in  August  1094,'  the 
Federal  Trade  Commission  adopted 
detailed  r^ulations  ("FTC  Rules")  to 
prohibit  deceptive  and  abusivs 
telemarketing  acts  and  practices  that 
became  effective  on  December  31, 
1995.*  The  FTC  Rules,  among  other 
things,  (i)  require  the  maintenance  of 
"do-not-call"  lists  and  procedures,  (ii) 
prohibit  abusive,  annoying,  or  harassing 
telemarketing  calls,  (iii)  prohibit 
telamaiketing  call  before  8  a.m.  or  after 
9  p.m.,  (iv)  require  a  telemarketer  to 
identify  himself,  the  company  he  works 
for,  and  the  purpose  of  the  c^,  and  (v) 
require  express  written  authorization  or 
other  verifiable  authorization  from  the 
customer  before  use  of  negotiable 
instruments  called  "demand  drafts."  • 
While  the  FCC  and  FTC  Rules  are 
applicable  to  members  that  engage  in 
telephone  solicitation  to  market  their 
products  and  services,  those  regulations 
cannot  be  enfiuced  by  either  the 
Securities  and  Excliange  Commission 
("SEC")  or  the  securities  self-regulatoty 
organizations  ("SROs").  Under  the 
Telemarketing  Ac:t,  the  SEC  is  required 
either  to  promulgate  or  to  require  the 
SROs  to  promulgate  rules  substantially 
similar  to  the  FTC  rules,  imless  the  SEC 
determines  either  that  the  rules  are  not 


persona  tjr  eatltlea  •nygtiig  In  eo)d<alllng  to 
ioatituta  procedurea  for  maiolalnijig  a  "do-not<al]" 
list  tlsat  includes,  at  a  minimum,  (a)  a  writsan  policy 
fur  maintaining  the  do-not <all  list,  (h)  training 
personnel  in  the  existence  end  uae  thereof,  [cl 
recording  a  coruumer's  name  and  teleptione 
number  on  the  do-not-call  list  at  the  time  the 
request  not  to  receive  calls  is  made,  and  retaining 
such  infonnation  on  the  do-not-call  list  for  a  period 
of  at  least  ten  yean,  and  (d)  requiring  telephone 
solicitors  to  provide  the  called  party  with  the  name 
of  the  individual  caller,  ttu  name  of  the  person  or 
entity  on  wtioee  tietialf  the  call  is  being  made  and 
a  telephone  numtwr  or  address  at  wtiicb  such 
person  or  entity  may  be  ctHitacted.  57  Ht  4S333 
laxUfled  et  47  CFJL  $64.1200).  With  certain 
limited  exceptions,  the  FtX  Rules  apply  to  alt 
rseidantlal  telephone  solicitations,  including  those 
relating  to  securities  transactions.  Id.  The  term 
"lalepbone  solicitation"  refers  to  the  initiation  of  a 
talepfaone  call  or  meeaage  fnr  Itie  purpose  of 
encouraging  the  purefaaae  or  rental  of,  or  inveeCisanl 
in,  [Kopmtj.  gooda,  or  aarvicea.  wtilch  is 
tranandltad  to  any  pataon.  other  ttun  with  tlie 
called  parson's  axpiaas  Invitation  or  permiaaion.  or 
to  a  peraon  with  wfaom  the  caller  tiaa  an  astabllsbed 
biiiinaaa  ralationahip,  or  hj  tax-axampt  non-proGt 
ntaanlTatiim  Id. 

•Sacmltias  Eicbai^  Act  Ralaasa  Na  35831  lun. 
9. 199S.  SO  FR  31527  Oun.  15. 1*951  (order 
approving  Tile  No,  SR-NASD-9S-13). 

'i5U.sxiiSeioi-oa 
•  H  310>-4  of  FTC  Rulaa. 
•Id. 


necessary  or  appropriate  for  the 
protection  of  investors  or  the 
maintenance  of  orderly  markets,  or  that 
existing  federal  securities  laws  or  SEC 
rules  already  provide  for  such 
protection.  >°  The  staff  of  the  SEC  has 
advised  that  it  believes  that  additional 
rulemaking  is  necessary  to  satisfy  the 
requirements  of  the  Telemarketing  Act 
The  NASD  believes  that,  because  the 
SROs  will  be  the  primary  enforcers  of 
these  rules,  it  may  be  more  appropriate 
to  require  the  SROs  individually  to 
adopt  separate  rules  than  for  the  SEC  to 
adopt  the  rules  for  the  entire  industry. 
In  addition,  these  rules  relate  to  the 
regulation  of  sales  practices  which  the 
NASD  believes  it  should  take  the  lead 
in  promulgating  and  enforcing.  The 
NASD  intends  to  implement 
requirement  (ii)  by  issuing  an 
interpretation  that  such  conduct  is 
violative  of  existing  rules  and 
implement  requirements  (iii) — (v)  by 
amentiing  their  rules.  ^^  In  order  to 
approve  the  proposed  rule  change  in 
accordance  with  the  Telemarketing  Act, 
the  SEC  must  determine  that  the  rule, 
together  ladth  existing  federal  securities 
laws  and  regulations,  provide  protection 
substantially  similar  to  the  FTC  Rules. 

Description  of  Proposed 
Amendments.  'Time  Limitatioiis  fmd 
Disclosure.  The  proposed  rule  change 
adds  new  Rule  2211  to  Rule  2200  of  the 
NASD's  Conduct  Rules  to  prohibit, 
imifar  proposed  paragraph  (a)  to  Rule 
2211,  a  member  or  person  associated 
with  a  member  from  making  outbotmd 
telephone  calls  to  a  member  of  the 
public's  residence  for  the  purpose  of 
soliciting  the  purchase  of  securities  or 
related  services  at  any  time  other  than 
between  8  8.m.  and  9  p.m.  local  time  at 
the  called  person's  location  and  to 
require,  ujider  proposed  paragraph  (b)  to 


>°SpaciBcally.  Section  3(dXl  KB)  of  the 
Telemarketing  Act  provides  that  ttie  Conuniaaion  is 
not  required  to  promulgsle  s  rule  untjar  Section 
3tdKl)(AI  if  it  determines  that  (il  federal  sacuiities 
laws  or  rules  adopted  t}y  ttu  Corrunisaion 
thereunder  provide  protection  from  deceptive  and 
other  abusive  telemarketing  try  pereons  ilaetTilied  in 
Section  3(d)(2)  subetantia)]y  similar  to  that 
provided  by  rules  pirimulgBled  t}y  \h»  Federal  Tiwlo 
Commission  under  SectioD  3(a)  or  [ID  a  rule 
pmmiUgated  by  the  Ckmunission  is  not  necaaaary  or 
appcoprtata  in  the  pulilic  interest  or  for  the 
protection  of  investorx,  or  would  tie  inconaiatant 
with  the  maintaoance  of  fair  and  orderly  mar^ati. 
15U.S.CSSI02(dKl)(B|. 

) )  The  SEC  BtaCr  lequeated  tliat  the  SROe 
implement  the  requirement  in  (il)  referenced  ahove 
by  issuing  an  interpretation  that  ahiuive 
telemarketing  calls  are  incooaiateot  with  juat  and 
equitable  principles  of  trade.  At  its  May  1996 
meeting,  the  NASDR  Board  autboriaad  a  Notice  to 
Members  ("P^TM")  that  sets  forth  the  interpretation 
tlsat  alMiaive  conunuoicatiooa  from  memben  or 
associated  persons  of  members  to  customers  ia  e 
violation  of  Rule  21 10  of  the  NASD's  Conduct 
Ralaa.  The  NASDR  publiahad  this  NTM  Ui  JiUy 
1998.  NTM  96-44  Duly  19961. 


Rule  2211,  such  member  or  associated 
person  to  promptly  ilisclose  to  the 
called  person  in  a  clear  and 
conspiinious  manner  the  caller's 
identltyy  and  firm,  the  telephone 
number  or  address  at  which  the  caller 
may  he  contacted,  and  tliat  the  purpose 
of  the  call  to  solicit  the  purchase  oi 
securities  or  related  services. 

Proposed  paragraph  (c)  to  Rule  221 1 
creates  exemptions  from  the  time-of-day 
and  disclosure  requirements  of 
paragraphs  (a)  an<i  (b)  for  telephone 
calls  by  ass(x;iated  persons,  or  other 
associated  persons  acniag  at  the 
direction  of  such  persons  for  purposes 
of  maintaining  and  servicing  existing 
customers  assigned  to  or  imder  the 
control  of  the  associated  persons,  to 
certain  categories  of  "existing 
customers."  Paragraph  (c)  defines 
"existing  customer"  as  a  tnistomer  for 
whom  the  broker  or  dealer,  or  a  clearing 
broker  or  dealer  on  behalf  of  the  broker 
or  dealer,  carries  an  accoiml.  Proposed 
subparagraph  (c)(ll  exempts  such  calls 
to  an  existing  customer  who,  within  the 
preceding  twelve  montiis,  has  effiKrted  a 
securities  transaction  in.  or  made  a 
deposit  of  funds  or  securities  into,  an 
Bccoimt  imder  the  control  of  or  assigned 
to  such  associated  person  at  the  time  of 
the  transaction  or  deposit.  Proposed 
subparagraph  (c)(2)  exempts  such  calls 
to  an  existing  customer  who,  at  any 
time,  has  effected  a  securities 
transaction  in.  or  made  a  deposit  of 
fimds  or  securities  into  an  accoimt 
under  the  control  of  or  assigned  to  the 
associated  person  et  the  time  of  the 
transaction  or  deposit,  as  long  as  the 
customer's  accotmt  has  earned  interest 
or  ilividend  income  during  the 
pre(»ding  twelve  months.  Proposed 
paragraph  (c)(3)  exempts  telephone  calls 
to  a  br«dcer  or  dealer. 

Subparagraphs  (c)  (1)  and  (2)  together 
excluile  only  some  calls  to  existing 
customers  from  the  time-of-day  and 
disclosure  requirements  of  the  proposed 
rule.  An  associated  person,  or  a  person 
acting  at  the  direction  of  such  asscxnated 
person,  may  contact  a  cnistomer  vtrithout 
(X>mplying  with  the  requirements  of  the 
rule  if  the  customer  has  eSected  a 
transaction  or  made  a  deposit  during  the 
past  year  into  an  accotmt  controlled  by 
such  associated  person,  or  if  the 
customer  has  effected  a  transaction  or 
made  a  deposit  at  any  time  into  an 
account  cxintrolled  by  such  asaociated 
person  and  the  cnistomer's  accotmt  has 
earned  interest  or  divided  income 
during  the  past  year.  Thus,  calls  to 
certain  older  or  inactive  accounts  that 
fall  outside  these  parameters  would  not 
be  covered  by  the  exemption. 

The  Telemarketing  Act  spedfically 
requires  the  SEC  to  establiah  rules  at 
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lequin  the  Mif-regulatory  oiganizaUons 
to  promulgate  telenurketijig  rutes 
conaialent  mth  the  legislatian,  unless 
the  SEC  detenuines  that  the  tederal 
securities  laws  or  SEC  rules  provide 
protection  from  abusive  telemarketing 
similar  to  the  rules  adopted  by  the  FTC 
or  that  a  rule  by  the  SEC  is  not 
necessary  In  the  public  interest."  The 
NASD  believes  that  it  is  both 
appropriate  and  necessary  to  create  an 
exemption  for  calls  to  a  class  of 
customers  for  whom  personal  and 
timely  contact  with  a  broker  is 
important,  particularly  in  the  emerging 
environment  of  24-hour  trading  and 
trading  in  multiple  time  zones  across 
the  United  States  where  prtnnpt  contact 
with  customers  to  respond  to  market 
developments  may  be  necaesary. 
Specifically,  the  NASD  believes  that  the 
{iihire  to  create  such  an  exemption 
would  be  harmful  for  thoce  securities 
customers  for  whom  the  need  exists  to 
be  called  in  a  timely  manner  on  certain 
occasions,  and  thus  inconsistent  with 
the  mandate  of  the  Telemarketing  Act. 
The  NASD,  however,  also  believes  that 
an  exemption  for  existing  customers 
should  not  extend  to  all  customers,  and 
should  not  cover  calls  to  thoee 
customers  whose  accoimts  do  not  meet 
certain  minimum  levels  of  activity. 
Demand  Draft  Authorixation  and 
Recordkeeping.  The  proposed  rule 
change  amends  Rule  3110  of  the 
NASD's  Conduct  Rules  to  (i)  prohibit  a 
member  or  person  associated  with  a 
member  from  obtaining  bom  a  customer 
or  submitting  for  payment  a  check, 
draft,  or  other  form  of  negotiable  paper 
drawn  on  a  customer's  checking, 
savings,  share,  or  similar  acrount 
("demand  draft")  without  that  person's 
express  written  authorization,  which 
may  include  the  customer's  signature  on 
the  instrument,  and  (ii)  to  require  the 
retention  of  such  authorization  for  a 
period  of  tluee  years.  A  "demand  draft" 
is  a  methodology  for  obtaining  fimds 
from  a  customer's  bank  account  without 
that  person's  signature  on  a  negotiable 
instrument.  The  customer  provide  a 
potential  payee  with  bank  account 
identification  information  that  permits 
the  payee  to  create  a  piece  of  paper  that 
will  be  processed  like  a  check, 
including  the  words  "signature  on  file" 
or  "signature  pre-approved"  in  the 
location  where  the  customer's  signature 
normally  appears.  Most  potential  payees 
obtain  a  written  authorization  for  the 
use  of  such  a  demand  draft,  but  the  FTC 
found  that  in  certain  cases  only  oral 
authorization  was  provided  by  the 
customer.  The  new  language  in 
subparagraph  (g)(2)  of  Rule  3110  is 


drawn  substantially  from  the  FTC  Rule, 
with  the  difieienos  that  the  proposed 
rule  change  raquiree  that  the  customer 
provide  written  authorization  of  a 
negotiable  instrument,  in  comparison  to 
the  FTC  Rule  which  would  permit  both 
written  and  oral  authorization  subject  to 
certain  conditions."  The  provision  in 
the  proposed  rule  for  demand  drafts  is 
only  intended  to  reflect  and  implement 
the  exact  same  requimnant  as  set  forth 
in  the  FTC  Rule. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  diange  is  consistent  with  the 
provisions  of  Section  15A(b)  (6)  of  the 
Act, "  which  require  that  the 
Association  adopt  and  amend  its  rules 
to  promote  just  and  equitable  principles 
of  trade  and  generally  provide  for  the 
protection  of  customers  and  the  public 
intnest,  in  that  the  proposed  rule 
dunge,  by  imposing  time  restriction 
and  oiaclosure  requirements,  with 
certain  exceptions,  on  members' 
telemarkstins  calls,  and  by  requiting 
verifiable  authorization  from  a  customer 
for  demand  drafts,  prevents  members 
from  engaging  in  certain  deceptive  and 
abusive  teleroarketing  acts  and  practices 
while  allowing  for  legitimate 
telemarketing  practices.  The  NASD  also 
believes  that  the  proposed  rule  change 
fulfills  the  mandate  that  SRO  rules 
promulgated  under  the  Telemarketing 
Act  provide  {sotection  from  deceptive 
and  abusive  telemarketing  practices  and 
are  necessary  and  appropriate  in  the 
public  interest  and  for  the  protection  of 
investors. 

B.  Seif-Begulatory  Organization's 
Statement  on  Borden  on  Completion 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Dale  of  EfbctHeness  of  the 
Proposed  Enk  duage  and  Timing  for 
Cnmrnifsion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Regiater  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 


which  the  self-regulatoiy  organizations 
consnts,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
wdiether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Sohdtatioa  of  ComnHais 

Interested  persons  are  invited  to 
submit  written  data,  vievrs,  and 
arguments  concerning  the  foregoing. 
Comments  particularly  are  requested  as 
to  whether  the  proposed  rule  change 
satisfies  the  requirements  of  the 
Telemarketing  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  rifkh  Street,  NW.,  Washington,  DC 
20S49.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  writh  the 
Commission,  and  all  written 
communicatioiu  relating  to  the 
proposed  rule  change  between  the 
Commission  and  by  any  person,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  Sling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-96-28  and  should  be 
submitted  by  August  20, 1996. 

For  the  Camniinlon,by  the  Division  of 
Market  Ragulatloo,  pursuant  to  delegated 
audwrity. 

Margant  a  McFerlaad. 
Deputy  Seaelaiy. 
(FR  Doc  W-192M  Hied  7-2»-«6: 8:45  ami 
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COMMnrTEEFORTHE 
MPLEMENTATION  OF  TEXTILE 
AOREEMEKTS 

AdhiMnant  Of  Nnpdrt  Umil*  tor  CtrMn 
Cotton  TwctU*  Products  Praduoad  or  ■ 
Manulacturad  m  India 

July  24. 1996. 

MBtdf:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  OATC:  )uly  24, 1996. 
FOn  FUtmCR  MFOmiATION  OONTACT: 
)anet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
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Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  eacn  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  le-openings,  call 
(202)  482-3715. 

>  SUPI>LEMeNTARY  MFOMiA'nON: 

Authority:  Executive  Oidsr  11651  of  Match 
3, 1972,  as  smended:  section  204  of  the 
Agricultural  Act  of  19S6,  as  amended  (7 
U.S.C  1854);  Uruguay  Rouod  Agreements 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted  variously 
for  an  additional  five  percent 
handloomed  fabrics  allowance,  swing, 
carryover,  carryforward  and 
carryforward  used  In  1995. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  tiarmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  80  FR  62399,  published  on 
December  6. 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  a  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coaaiittse  Ibr  the  ImplaaMntatiaa  of  Textils 
AgnoBsnts 
July  24. 1996. 
Commissioner  of  Customs. 
I^partment  oftiie  Ttvasury,  Washington,  DC 
20229. 

Dear  Commiuioner  This  directive 
anwDds,  iHit  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1995,  by  the 
Chslrman,  Coounittee  for  tt»  ImplementaUon 
of  Textile  Agraements.  That  directive 
ooncems  importa  of  certain  cotton,  man- 
made  fiber,,  silk  blend  and  other  vegetable 
fiber  tsxtilBa  and  textile  products,  produced 
or  manufactured  in  bidla  and  exponod 
during  the  twelve-month  period  which  began 
on  January  1, 1996  and  extends  through 
December  31, 1996. 

Efibcttve  on  July  24, 1996,  you  are  directed 
to  amend  the  directive  dated  November  29, 
1995  to  adiua(  the  limits  for  tlis  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agteotwots  Act  snd  the  Uruguay 
Rouiui  Agreement  oo  Textilas  and  Qothii^ 


Categoty 

Lsvat' 

219 

61,838,518  square 

melefs. 
35,679,609  square 

mstera. 
7,268333  aqueie  me- 

tsra. 
40.106,127  aquBie 

mMere. 
8,748,.-Vi«  square  me- 

IBIS. 

127,332  Oozea 
626,270  dozen. 
786.061  dozen. 
1,746,791  dozea 
3.874,365  dozen,  of 

2,346,540  shal  be 
in  Category  34  1-y:!. 

1.147,937  dozea 

178,273  dozen. 

542.SS6  dozen. 

242.662  dozen. 

1,069,492  kilograms. 

724317  kilograms. 

105.968.941  square 
meteis  equivalent. 

314 . 

317 

326 

334«34  ...._ 

33Sffi35  ..„ 

336/636 _ 

340640 

341      „        

342/642  .          ._    . 

345 „ 

347/348 „ 

351/651  

369-0  > 

369-8*  

Group  II 

200.201,220-229, 
237.  239,  300, 
301,330-333. 
349.  350.  352. 
359-362,  600- 
607.611-629, 
630-633,638, 
639,643-646. 
649,  650,  652. 
659,  665-0*.  666, 
669.  670.  and 
831-859.  as  a 
groip. 

ACnON:  Notice. 


'  The  limits  have  not  been  adfustsd  to  ao- 
count  tor  any  imparts  exported  aller  Decerrtwr 
31,  1995. 

^Category  341-Y:  only  HTS  numbers 
6204.22.3060.  6206.30.3010,  6206303030 
and  621 1.42.0054. 

'Category  369-0:  only  HTS  nxrtoen 
6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

^Category  369-S:  only  HTS  nuiit>er 
6307.10S»05. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detertnined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  SS3(aHl). 

Sincerely. 
Troy  H.  Qibb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  96-19274  Filed  7-29-96: 8:45  ami 
auan  ooDC  isr»4»^ 


DEPARTMENT  OF  TRANSPORTATION 

CoaatOuard 
(cao9e-<tt7] 

Towing  Safety  Adviaoiy  CemwItHat 
Requeat  tor  AppHcaHona 

AGENCY:  Coast  Guard.  DOT. 


StJMMARY:  The  U.S.  Coast  Guard  U 
seeking  applicants  for  appointment  to 
membership  in  the  Towing  Safety 
Advisory  Committee  (TSAC).  This 
Committee  is  a  16  member  Federal 
Advisory  Committee  that  advised  the 
Secretary  of  Transportation  oo  matters 
related  to  shsllow-draft  inland  and 
coastal  waterway  navigation  and  towing 
safety. 

DATES:  Completed  applications  and 
resumes  must  be  received  by  September 
11.1996. 

AOOAESSES:  To  your  request  an 
application  eiUier  call  (202)  267-2097 
and  give  your  name  and  mailing  address 
or  write  to  Commandant  (G-MSE-1), 
U.S.  Coast  Guard,  2100  Second  Street. 
SW..  Room  1304  Washington.  DC  2093- 
0001. 

FOa  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Patrick  |. 
DeShon.  Assistant  Executive  Director. 
TSAC,  Commandant  (G-MSE-1).  U.S. 
Coast  Guard.  2100  Second  Street.  SW., 
Room  1304,  Washington,  DC  20593- 
0001.(202)267-2997. 

SUPPLEMENTARY  INFOflMATKIN:  The 
Towing  Safety  Advisory  Committee 
(TSAC)  is  a  16  member  Federal 
Advisory  Committee  that  advises  the 
Secretary  of  Transportation  on  matters 
related  to  shallow-draft  inland  and 
coastal  waterway  navigation  and  towing 
safety.  TSAC  meets  at  least  a  twice  a 
year  in  Washington.  DC  or  another 
location  selected  by  the  U.S.  Coast 
Guard. 

Applications  will  be  considered  for 
several  expiring  terms  of  follows:  Foiu 
members  from  the  barge  and  towing 
industry,  reflecting  a  geographical 
balatux;  one  member  from  port  districts, 
authorities  of  terminal  operators:  one 
member  from  ouiritime  labor  and  ot>e 
member  from  shipping.  All  members 
serve  without  compensation  (neither 
travel  nor  per  diem)  from  the  Federal 
Government 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act.  the  U.S.  Coast  Guard  is 
especially  interested  in  receiving 
applications  frtun  minorities  and 
women. 

Those  persons  who  have  previously 
submitted  applications  must  reapply  as 
no  applications  received  prior  to  this 
solicitation  will  be  considered. 

Applicants  may  be  required  to 
complete  an  Executive  Branch 
Ccmfidantial  Financial  EMacloaurs 
Rapott  (SF  450). 
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DUad:  )uly  22, 1896. 
lanph  I.  Ai«da. 

Dincior  of  Slandanis,  Marine  Safety  and 

Environmental  Protection. 

IFR  Doc  96-19243  PUsd  7-29-96: 8:4S  unj 


DEPARTMENT  OF  THE  TREASURY 

Msmal  Revenue  Senrica 
(Fonn  aao-ei,  Fonn  aoaq 

PrapoMd  Collectiofi;  Coannent 
Recjuert  lor  Fonn  990-BL,  SdMdule  A 

AOSNCr:  Internal  Revenue  Service  (DES), 

Treasury. 

ACTION:  Notice  and  request  for 


:  The  Depertment  of  the 
Treasury,  as  part  of  its  continuing  eSbrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
9Q0-BL,  Information  and  Initial  Excise 
Tax  Return  for  Black  Lung  Benefit 
Trusts  and  Certain  Related  Persons, 
Schedule  A  (Form  990-BL),  Initial 
Excise  Taxes  on  Black  Lung  Benefit 
Trusts  and  Certain  Related  Persons 
Under  sections  4931  and  49SZ  of  the 
Internal  Revenue  Code,  and  Form  6069, 
Return  of  Excise  Tax  on  Excess 
Contributions  to  Black  Lung  Benefit 
Trust  Under  Section  4953  and 
Computation  of  Section  192  Deduction. 
DATES:  Written  comments  should  be 
received  on  or  before  September  30, 
1996  to  be  assured  of  consideration. 
AOORESSes:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATtOM  COMTACT. 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  lie  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

aUPFLEMENTARY  INFOniATKlN: 

TiiJe:  Form  990-BL.  Information  and 
Initial  Excise  Tax  Return  for  Black  Lung 
Benefit  Trusts  and  Certain  Related 
Persons,  Schedule  A  (Form  990-BL), 
Initial  Excise  Taxes  on  Black  Lung 
Benefit  Trusts  and  Certain  Related 
Persons  Under  sections  4951  and  4952 


of  the  Internal  Revenue  Code,  and  Form 
6069,  Return  of  Excise  Tax  on  Excess 
Contributions  to  Black  Lung  Benefit 
Trust  Under  Section  4953  and 
Computation  of  Section  192  DeductioiL 

OMB  Number  1545-0049. 

Foim  Number:  Form  990-BL, 
Schedule  A  (Form  990-BL)  and  Form 
6069. 

Abstract;  IRS  uses  Form  990-BL  to 
monitor  activities  of  black  lung  benefit 
trusts,  and  to  collect  excise  taxes  on 
these  trusts  and  certain  related  persons 
if  they  engage  in  proscribed  activities. 
The  tax  is  figured  on  Schedule  A  and 
attached  to  Form  990-BL.  Form  6069  is 
used  by  coal  mine  operators  to  figure 
the  maximum  deduction  to  a  black  lung 
trust.  If  excess  contributions  are  made, 
IRS  uses  the  form  to  figure  and  collect 
the  tax  on  excess  contributions. 

Current  Actions:  There  are  no  changes 
being  made  to  these  forms. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals, 
and  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
27. 

Estimated  Time  Per  Respondent:  25 
hrs.,  56min. 

Estimated  Total  Annual  Burden 
Hours:  700. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  auy  internal 
revenue  law.  Generally,  tax  ret<jms  and 
lax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  4  be  collected:  (d)  ways 
to  minimize  the  burden  of  the  colle<^on 
of  information  on  respondents, 
including  thrbugh  the  use  of  automated 
collection  techniques  or  other  forms  of 


information  technology;  and  (e) 
estimates  of  capital  or  start-up  coHs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Approved:  )uly  19, 1996. 
Garrick  R.  Shear. 
mSBeportsdeamnctOffKer. 
IFR  Doc  96-19258  Filed  7-29-96:  «:4S  ami 
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Propcwad  CoRaetion;  ComiiMnt 
ReqiMM  for  Fonn  730 

aoenCY:  Internal  Revenue  Service  (KS). 

Treasury. 

ACTION:  Notice  and  request  far 

comments. 

summary:  The  Department  ofihe 
Treasur)'.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
730,  Tax  on  Wagering. 
DATES:  Written  comments  should  be 
received  on  or  before  September  30. 
1996  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Tax  on  Wagering. 

OMB  Number:  1545-0235. 

Form  Number:  730. 

Abstract:  Form  730  is  used  to  identify 
taxable  wagers  under  Internal  Revenue 
Code  section  4401  and  collect  the  tax 
monthly.  The  information  is  used  to 
determine  if  persons  accepting  wagers 
are  correctly  reporting  the  amount  of 
waaers  and  paying  the  required  tax. 

Current  Actions:  The  form  is  revised 
to  show  the  new  filing  address  at  the 
Internal  Revenue  Service  Center, 
Cincinnati,  Ohio,  for  all  returns  filed 
begiiming  January  1, 1997.  The  form  is 
enlarged  to  an  8.5x11  iiu:h  cut  sheet. 
Line  4c,  a  total  line  for  the  lax  reported 
on  lines  4a  and  4b,  was  added.  Tile 
addition  of  line  4c  will  simplify  the  tax 
computation  for  taxpayers. 


Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
4,150. 

Estimated  Time  Per  Respondent:  84 
hr.,  35  min. 

Estimated  Total  Annual  Burden 
Hours:  351,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  in  this 
submission: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collecUon  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Commems  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collecUon  of 
information:  (c)  ways  to  enhance  this 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  /uly  19. 1996. 
(;«rrirk  R.  Shear, 
WS  Reports  Clearance  Officer. 
IFR  Dot  96-1 92S9  Filed  7-29-96: 8:45  ami 
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Offlc*  of  Thrift  Supervision 

Proposad  Agency  information 
Collscllon  Activities;  Commant 
Raquast 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  and  requat  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  eSbrt 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Currendy,  the  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  is  soliciting  comments 
concerning  the  information  collections 
entitled  "Application  for  Permission  to 
Organize  a  Federal  .^ssociaUon." 
"Branch  Offices, "  "Application  for 
Conversion  from  State  Chariered 
Institution  to  Federally  Chartered 
Institution."  "Change  of  Control 
Notices,"  and  "Trust  Powers 
Application." 

DATES:  Written  comments  should  be 
received  on  or  before  September  30, 
1996  to  be  assured  of  consideration. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision.  1 700  G 
Street,  NW..  Washington,  DC  20552. 
Attention  15500.  These  submissions 
may  be  hand  delivered  to  1700  G  Street, 
NW.,  from  9:00  a.m.  to  5:00  p.m.  on 
business  days;  they  may  be  sent  by 
facsimile  transmission  to  FAX  Number 
(202)  906-7755.  Comments  over  25 
pages  in  length  should  t>e  sent  to  FAX 
Number  (202)  906-6956.  Comments  will 
be  available  for  inspection  at  1700  G 
SOeet.  NW.,  from  9:00  a.m.  until  4.00 
p.m.  on  business  days. 

Copies  of  the  Form(s)  with 
instructions  are  available  for  inspection 
at  1700  G  Street,  NW.,  from  9:00  a.m. 
until  4:00  p.m.  on  business  days  or  frt>m 
PubliFax,  OTS"  Fax-on-Demand  system, 
at  (202)  906-5660. 

Requests  for  additional  information 
should  be  directed  lo  Pamela  Schaar, 
Corporate  Activities  Division. 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552,  (202)  906-7205. 
FORFtJRTHER  INFORMATION  CONTACT: 
Pamela  Schaar,  Corporate  Activities 
Division,  Supervision,  Office  of  Thrft 
Supervision.  1700  G  Street  NW.. 
Washington,  DC  20552.  (202)  906-7205. 

SUPPLEMENTARY  MFORMATION: 

Title:  Application  for  Permission  to 
Organize  a  Federal  Association. 

OMB  Number.  1550-0005. 
FORM  NUMBER:  OTS  Forms  138, 13BE, 
138F.  1393,  and  1606. 
ABSTRACT:  The  information  provided  to 
OTS  on  Forms  138, 138E,  138F,  1393, 
and  1606  is  evaluated  by  the  OTS  staff 
to  determine  whether  requests  by 
groups  requesting  pennission  to 
oi^ganize  a  new  Federal  a-ssociation 


comply  with  applicable  Federal  lawi. 
OTS  regulations  and  policy. 

Current  Actions:  O'TS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewral. 

Affected  Public:  Business  or  for  profit. 

Estimated  Number  of  Respondents:  3. 

Estimated  Time  Per  Respondent:  110 
hours. 

Estimated  Total  Annual  Burden 
Hours:  330  horns. 

Title:  Branch  Offices. 

OMB  Number  1550-0006. 

Form  Number:  OTS  Form  1450. 

Abstract:  12  CFR  545.92  requires 
Federally-chartered  institutions 
proposing  to  estabUsh  a  branch  office  or 
to  change  the  location  of  a  branch  office 
to  file  an  application  or  notice  with  the 
OTS.  Section  228  of  the  Federal  Deposit 
Insurance  OirporaUon  Improvement  Act 
requires  insured  thrifts  to  adopt  a  pohcy 
with  respect  to  branch  closings  and  to 
provide  notice  to  OTS  of  any  decisions 
to  close  a  branch  office. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal . 

Affected  Public:  Business  or  for  profit. 

Estimated  Number  of  Respondents: 
1,248. 

Estimated  Time  Per  Respondent:  1.4 
hoius  average. 

Estminated  Total  Reporting  Burden: 
1,747  hours. 

Estimated  Number  of  Recordkeepers: 
1,421. 

Estimated  Annual  Burden  Per 
Recordkeeper:  8  hours. 

Estimated  Total  Recordkeeping 
Burden:  11.368  hours. 

Estimated  Total  Annual  Burden 
Hours:  13,115  hours. 

Title:  Application  for  Conversion  from 
State-Chartered  to  Federally  Chartered 
Institution. 

OMB  Number:  1550-0007. 

Fonn  Number:  OTS  Form  15B2. 

Abstract-  Section  5(i)  of  the  Home 
Owners'  Loan  Act  and  12  CFR  543.8  and 
552.2  required  that  OTS  act  on  requests 
by  state  chartered  institution  lo  convert 
to  Federal  charter.  OTS  forms  1S9-E 
and  1S9-F  are  used  to  evaluate  the 
whether  the  conversion  application 
satisfies  the  appropriate  eligibility 
requirements  for  a  Federal  Charter  and 
whether  the  institutions  will  operate  in 
accordance  with  OTS  regulations  and 
policies  subsequent  to  the  converaion. 

^rrent  Actions:  OTS  is  proposing  to 
renew  this  information  collacUun 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit 
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Estimated  Number  of  Reapondents: 
40. 

Estimated  Time  Per  Respondent:  4 
hours. 

Estimated  Total  Ajmuai  Borden 
Hours:  160  houn. 

Title:  Change  of  Control  Nodces. 

(MB'Number:  1S50-003Z. 

Form  Number:  OTS  Forms  1173. 
1393.  and  1606. 

Abstract:  12  CFR  Part  574  cxintaiiu 
the  filing  requirements  for  change  of 
control  applications.  Section  1817(j)  of 
the  Feder^  Deposit  Insurance  Act 
requires  a  notice  to  be  filed  with  the 
C3TS  when  an  insured  institution 
undergoes  a  change  of  control.  The 
completion  of  the  OTS  forms  provide 
OTS  with  the  information  necessary  to 
review  and  approval  the  change  of 
control 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
S3. 

Estimated  Time  Per  Respondent: 
116.8  hours  average. 

Estimated  Total  Annual  Burden 
Hours:  6,190  hours. 

Title:  Trust  Powers  Application. 

OMB  Number:  1550-0037. 

Form  Number  OTS  Form  1240. 

Abstract:  12  CFR  550.Z  requires  a 
Federal  savings  association  proposing  to 
exercise  fiduciary  powers  to  file  an 
application  indicating  which  trust 
services  it  wishes  to  offer  and  providing 
sufficient  information  for  OTS  to 
approve  or  deny  the  application. 

Ciirrent  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
13. 

Estimated  Time  Per  Respondent:  9 
hours. 

Estimated  Total  Armual  Burden 
Hours:  117  hours. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  tho 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accurocy  of  the  agency's  estimate 
uf  the  burden  of  the  collection  of 


infbrmatian:  (c)  ways  to  enhance  the 
quality;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  July  22, 1996. 
CalhniDS  CM.  Teli. 
Director,  Records  Manageawnt  and 
Information  Policy. 

IFR  Doc  96-192M  Filed  7-29-96:  S:4S  ami 
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Propoisd  AgMicy  Infofmctlon 
CoNacllon  Aethritie*;  Comment 
n«qu>rt 

AOENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTXM:  Notice  and  request  for 

comments. 


Y:  The  Department  of  the 
Ttsasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
atnd/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Currently,  the  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  is  soliciting  comments 
concerning  the  Earnings-Baaed 
Accounts. 

DATES:  Written  comments  should  be 
received  on  or  before  September  30, 
1996  to  be  assured  of  consideration. 


I:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW.,  Washington.  DC  20552, 
Attention  1550-0027.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.  From  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755.  Comments 
ever  25  pages  in  length  should  be  sent 
to  P.\X  Number  (202)  906-6956. 
Coinments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
9:00  a.m.  until  4K)0  p.m.  on  business 
days. 

Requests  for  additional  information 
should  be  directed  to  Mary  GottUeb. 
Regulations  and  Legislation  Division. 
Office  of  Chief  Counsel.  Office  of  Thrift 
Supervision,  1700  G  Street.  NW.. 
Washington,  DC  20552,  (202)  906-7205. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Coltlieb.  Regulations  and 
Legislation  Division,  Office  of  Chief 
Counsel,  Office  of  Thrift  Supervision, 


1700  G  Street,  NW.,  Washington,  DC 
20552,  (202)  906-7135. 

SUPf>LBMBn'ARY  MFORMATION: 

Title:  Earnings-based  Account!. 

OMB  Number  1550-0027. 

Form  Number  Not  Applicable. 

Abstract:  The  rule  is  necessary  to 
prevent  over  reliance  on  earnings-based 
accounts  as  fimdraising  tools  by  savings 
associations,  which,  in  turn,  represents 
a  significant  risk  to  the  savings 
association  and  the  Savings  Association 
Insurance  Fund. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

T^e  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
72. 

Estimated  Time  Per  Respondent:  25 
hours. 

Estimated  Total  Aiuiual  Burden 
Hours:  1,800  hours. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infbnnation  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  eatioiate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Ditsd:  luly  22,  1996. 
CatliariiMCM.Ta(i, 
Director.  Records  Management  and 
Information  Policy. 
(FR  Doc.  96-19289  Piled  7-29-96;  8:45  ami 


Proposed  Agency  Information 
Collection  Activltlea;  Comment 
Requwt 

AOENCV:  Office  of  Thrift  Supervision, 

Treasury. 

ACnOM:  Notice  and  request  for 

comments. 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1095. 
Currently,  the  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  is  soliciting  comments 
concerning  the  Loan  Application 
Register. 

DATES:  Written  comments  should  be 
received  on  or  before  September  30, 
1996  to  be  assured  of  consideration. 


t:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 


S:  Send  comments  to  Manager. 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thn'ft  Supervision,  1700  G 
Street,  NW..  Washington.  DC  20SS2, 
Attention  1550-0027.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.  From  9:00  A.M.  to 
5:00  P.M.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755.  Comments 
over  25  pages  in  length  should  be  sent 
to  FAX  Number  (202)  906-6956. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
9:00  A.M.  until  4KI0  P.M.  on  business 
days. 

Requests  for  additional  information 
should  be  directed  to  Gilda  Morse, 
Compliance  Policy,  Office  of 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552,  (202)  906-6238. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gilda  Morse.  Compliance  Policy.  Office 
of  Supervision.  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington.  DC  20552.  (202)  906-6238. 

SUPPLEMENTARY  WFORMATMN: 

Title:  Loan  Application  Register. 

OMB  Number  1550-0021. 

Form  Number:  Not  Applicable. , 

Abstract:  Reporting  is  required  to 
assist  OTS  in  monitoring  compliance 
with  fair  lending  laws. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Responses: 
2,000,000. 

Estimated  Time  Per  Response:  .03 
houra. 

Estimated  Total  Annual  Burden 
Hours:  60,000  hours. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  July  22.  1996. 
Catfanint  CM.  Tati, 
Director,  Records  Managanent  and 
Information  Policy. 

IFR  Ooc  96-19290  Filed  7-29-96;  8:45  am) 
■uan  oooa  sa*-*>-» 


Proposed  Agency  Information 
CoHectkm  Activities;  Comment 
Request 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Currently,  the  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  is  soliciting  comments 
concerning  the  General  Recordkeeping 
and  Reporting  by  Savings  Associations. 
DATES:  Written  comments  should  be 
received  on  or  before  September  30, 
1996  to  be  assured  of  consideration. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington.  DC  20552, 
Attention  1550-0011.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.  From  9:00  A.M.  to 
5:00  P.M.  on  business  days:  they  may  be 
sent  by  facsimile  transmis.<;ioa  to  FAX 
Nimiber  (202)  906-7755.  Comments 
over  25  pages  in  length  should  be  sent 
to  FAX  Number  (202)  906-6956. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
9:00  AM.  until  4:00  P.M.  on  business 
days. 

Requests  for  additional  information 
should  be  directed  to  Joseph  Casey, 
Supervision,  Supervision,  1700  G  Street, 
NW..  Washington,  DC  20552,  (202)  906- 
5741. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Casey,  Supervision  Policy, 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-5741. 


SUPPHMBWAWV  WrOWtlATlON. 

Title:  General  Recordkeeping  and 
Raportins  by  Savings  Asaodations. 

OMB  Number:  1550-0011. 

Form  Number  Not  Applicable. 

Abstract:  To  allow  management  of 
savings  associations  to  exercise  prudent 
controls  and  to  provide  OTS  with  a 
means  of  determining  the  integrity  of 
savings  association  records  and 
operations  when  examining  for  safety, 
soundness  and  regulatory  compliance. 

Cufrent  Actions:  OTS  is  propoeing  to 
renew  this  information  collectioD 
without  revision. 

Tne  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
1,421. 

Estimated  Time  Per  Respondent: 
2,691JI  hours. 

Estimated  Total  Annual  Burden 
Hours:  3.824,145  houra. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  (Hi: 
la)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  July  22,1996. 
Catherine  CM.  TeU. 
Director,  Records  Management  and 
Information  Policy. 

IFR  Doc.  96-19291  Filed  7-29-96: 8:45  ami 
auaio  oooc  sne-ei-e 


Sutimlssion  for  OMB  Revieiv; 
Comment  Request 

July  22.  1996. 

'The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
infupnation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  C  Street, 
N.W.,  Washington.  D.C  20552. 
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OMB  Number:  1550-0066. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Regular. 

Title:  Volunlaiy  Dissolution. 

Description:  12  CFR  Section  546.4 
provides  for  federal  associations  to 
voluntarily  dissolve  through  the 
submission  of  a  statement  of  reasons 
and  plan  of  dissolution.  Approval  is 
required  by  the  board  of  directors,  the 
OTS  and  the  association's  members. 
Plans  for  dissolution  may  be  denied  if 
the  OTS  believes  the  plan  is  not  in  the 
best  interest  of  the  concerned  parties. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents:  3. 

Estimated  Burden  Hours  Per 
Respondent:  80  hours. 

Frequency  of  Response:  1.      ' 

Estimated  Total  Reporting  Burden: 
240  hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025.  Office  of  Thrift 
Supervision,  1700  Street,  N.W., 
Washington,  D.C.  20552. 

OMB  flevjewer;  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
OfBce  Building,  Washington,  D.C. 
20503.  ■- 

Catfa«iiieCM.TaH. 
Dinctor.  Records  Management  and 
Information  Policy. 
(FR  Doc  96-19286  Filed  7-29-96;  8:45  ami 


Submiaaion  for  OMB  Review; 
Comment  Requeet 

Ny  22. 1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requiremenl(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submi88ion(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
OHicer  listed.  Comments  regarding  this 
information  collection  shotUd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Qearance  Officer,  OfBce 


of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  D.C.  20552. 

OAffl  Number:  1550-0065. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Regular. 

Tiue:  Salvage  Power  ro  Assist  Service 
CorporatiorL         

Description:  12  CFR  Section  563.38 
permits  savingt  associations  to  exercise 
salvage  power  to  assist  service 
corporations  in  accordance  with  the 
requirements  of  this  section. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  oj  Respondents:  5. 

Estimated  Burden  Hours  Per 
Respondent:  8  hours. 

Frequency  of  Response:  1. 

Estimated  total  Reporting  Burden:  40 
hours. 

Clearance  Officer  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision.  1700  Street.  NW.. 
Washington,  D.C.  20552. 

OAfB  Aevje>ver:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
OfBce  Building,  Washington.  D.C. 
20503. 

CatliniM  C  M.  Tali. 
Director,  Records  Management  and 
Infonnation  Policy. 
IFR  Doc.  96-19287  Filed  7-2»-96;  8:45  ami 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Agency  Information  Collection: 
SutMKlaalon  for  OMB  Review; 
-Comment  Requeat 

AOENCV:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  lo  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35). 


OMB  Control  Number:  2900-0241. 

Title  and  Form  Number:  Request  for 
Determination  of  Reasonable  Value 
(Manufactured  Home),  VA  Form  26- 
8728. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  to 
obtain  appraisal  of  used  manufactured 
home  units  proposed  for  VA  guaranteed 
financing  to  establish  the  reasonable' 
value  of  such  units  and  also  serves  as 
ovmer's/seller's  request  for  liquidation 
of  such  units.  Without  the  form,  VA 
would  have  to  require  that  requesters 
furnish  this  information  by  letter. 

Affected  Public:  Individuals  or 
households — ^Business  or  otner  for- 
profit. 

Estimated  Annual  Burden:  117  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
700. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  bom  Ron  Taylor,  VA 
Clearance  Officer  (045A4),  Department 
of  Veterans  Affairs.  810  Vermont 
Avenue.  NW.  Washington.  DC  20420, 
(202)  273-8015. 

Comments  and  recommendations 
concerning  the  submission  should  be 
directed  to  VA's  OMB  Desk  Officer. 
Allison  Eydt.  OMB  Human  Resources 
and  Housing  Branch.  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-1650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  infonnation 
collection  should  be  directed  to  the 
OMB  Desk  Officer  August  29, 1996. 
FOR  FURTHER  MFORMATWN  CONTACT:  Ron 
Taylor.  VA  Clearance  Officer  (045A4), 
(202)  273-8015. 

Dated:  )une  24, 1996. 

By  direction  of  the  Secretary. 
WUliam  T.  Morgan, 
Management  Anayist 
|FR  Doc.  96-19247  Filed  7-29-96:  8:45  am) 
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TNa  section  o»  the  FEDERAL  REGISTER 
contains  etModal  corredions  of  previously 
pubtshed  Presidential,  Rule,  Proposed  Rule, 
and  ^4ctice  documents.  These  corrections  are 
prepafed  by  the  Office  a(  the  Feder^ 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  calegcnes 
ebewtiere  m  t 


DEPARTMENT  OF  COMMERCE 

Foiaign-Trade  Zones  Board 

tDoeta«S»«q 

Foralgn-Trada  Zone  2,  New  Orleana, 
Louisiana;  Propoaed  Foreign-Trade 
Subzone;  Murphy  Oil  USA,  Inc.  (Oii 
ReHnary  Compiex),  St  Bernard  Pariah, 
LA 

Correction 

In  notice  document  96-17678, 
beginning  on  page  36550.  In  the  issae  of 
Thursday,  July  11, 1996.  make  the 
following  correction: 

On  page  36551.  in  the  first  column,  in 
the  fifth  paragraph,  in  the  sixth  line, 
"160  days  from  date  of  publication)" 
should  read  "September  9, 1996". 
suMocooc  tsas-M-o 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonea  Board 

[DoekMS«-9«l 

Forai^v-Trade  Zone  181— Abon- 
Canton,  Ohio  Area;  Applicationa  lor 
Expansion 

Cbrractjon 

In  notice  document  96-18257, 
beginning  on  page  37442,  in  the  issue  of 
Thursday,  July  18. 1996.  make  the 
following  correction: 

On  page  37443,  in  the  first  column,  in 
the  fourth  full  paragraph,  in  the  seventh 
line,  "(60  days  from  publication)" 
should  read  "September  9, 1996". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Diseaae  Control  and 
Prevention 

Notice  01  Specific  Ust  for 
Categorization  of  Laboratory  Teat 
Syatems,  Assays,  and  Examlnabona 
by  complexity;  Notice  of  AddWonai 
Waived  Laboratory  Teat  Syatama, 
Aaaays,  and  Examlnationa;  and  Notice 
of  Announcement  of  Boards  Approved 
byHHS 

Correction 

In  notice  doctunent  96-17097. 
begiiming  on  page  35736.  in  the  issue  of 
Monday.  July  8, 1996.  make  the 
following  corrections: 

1.  On  page  35748,  in  the  first  column, 
in  the  Analytr.  Vitamin  B12  (6707)  Test 
System,  Assay,  Examination:  entry,  in 
the  third  and  fifth  lines,  "BB"  should 
read  "PB". 

2.  On  page  35752,  in  the  first  column, 
in  the  finst  and  third  lines,  "Jonhson" 
should  read  "Johnson". 

3.  On  the  same  page,  in  the  same 
column,  in  the  Analyle:  Ethanol 
(Alcohol)  (1608)  Test  System,  Assay, 
Examination:  entry,  in  the  18th.  201h. 
22d.  and  24th  lines.  "Jonhson"  should 
read  "Johnson". 

auMQoooc  iac»«-o 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46CFRPart111 

[CGO  94-108] 

RIN2115-AF24 

Electrical  Engineering  Requirsmenta 
for  Merchant  Vaaaels 

Correction 

In  rule  document  96-13416 
(originally  published  in  60  FR  33660). 
beginning  on  page  36786.  corrected  in 
the  issue  of  Friday.  July  12. 1996.  make 
the  following  correction: 

1111.105-28    [ConeeMI 

On  page  36787,  in  the  second  column, 
in  item  23.  in  the  last  line. 


■111.105310)"  should  read  "111.105- 
31(1)". 


DEPARTMENT  OF  TRANSPORTATKNI 

Coast  Guard 

4«CFRPanil2 


(000  94-1081 

ElecMcai  Engineering  Re(|uirsmants 
for  Merchant  Ve 


Correction 

In  rule  document  96-13416. 
beginning  on  page  28260.  in  the  issue  of 
Tuesday.  June  4, 1996,  make  the 
following  correction: 

1112,55-15    [CorredMtl 

On  page  28288.  in  the  first  column, 
under  amendatory  instruction  170,  in 
S112.5-15  (a)(3),  in  the  third  line, 
"prescribed  in  §12.0S-5(a)"  should  read 
"prescribed  in  §112.05-S(a)". 
Bi^aiacooa  ia«-«i-o 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

(Alrapaee  Oooitat  No.  SS-AQL-q 

Eatabilahmant  of  Ciasa  E  Airspace; 
Strugia,SO 

Cbrrection 

In  document  rule  96-17591. 
beginning  on  page  36285.  in  the  issue  of 
Wednesday.  July  10.1996.  make  the 
following  corrections: 

1.  On  page  36285,  in  the  third 
coliunn,  the  Airspace  Docket  No.  shoidd 
read  as  cited  above. 

2.  On  page  36286,  in  the  second 
column,  in  the  AGL  SO  E5  Stnigia,  SD 
[New]  entry,  in  the  second  line,  "lat 
44»26'06"  N,"  should  read  "Ut 
44*25'06"  N.". 

■uan  coocias»-«-o 


Tuesday 
July  30.  1996 


Part  II 


Department  of  Agriculture 

Forest  Service 
36  CFR  Part  242 

Department  of  the  Interior 

Fish  and  Wildlife  Service 
50  CFR  Part  100 

Subsistence  Management  Regulations  for 
Public  Lands  in  Alaska,  Subparts  C  and 
0—1996-07  Subsistence  Taldng  of  FIsli 
and  Wildlife  Regulations;  Final  Rule 
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OCPARTMENT  OF  AOMCULTURE 
FofMt  Swioc 
WCFR  Pert  242 

DEPARTMENT  OF  TME  INTERIOn 
FMi  end  WlldHfe  Sefvioe 

SOCFRPwtIM 

MN  101S^042 

Sitfieletefice  Menegenent  ReQuletione 
for  Publlo  Land*  In  Alaeka,  Subpart  C 
and  Subpart  0— 199e-19S7 
Subaiatanoa  TaMng  oTFiah  and 
Wlldma  RagutottMia 

AOENCY:  Forest  Service.  Agriculture:  and 
Fish  and  Wildlife  Service,  Interior. 
ACnOH:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
regulations  for  seasons,  bag  limits, 
methods,  and  means  related  to  taking  of 
wildlife  for  subsistence  uses  during  the 
1996-1997  regulatory  year.  The 
rulemaking  is  necessary  because 
Subpart  D  is  subject  to  an  annual  public 
review  cycle.  This  rulemaking  replaces 
the  wildlife  regulations  included  in  the 
"Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  D — 
199S-1996  Subsistence  Taking  of  Fish 
and  Wildlife  Regulations",  which  expire 
on  July  31, 1996.  This  rule  also  amends 
the  Customary  and  Traditional  Use 
Determinations  of  the  Federal 

Subsistence  Board  (Section .24  of 

Subpart  C)  This  rule  also  restates  and 

extends  Sections .26,  Subsistence 

Taking  of  Fish  and .27,  Subsistence 

Taking  of  Shellfish. 

EFFECTIVE  DATE:  Section .24  is 

effective  August  1,  1996.  Section 

.25  is  effective  August  1. 1996, 

through  June  30,  1997.  Sections .26 

and .27  are  effective  January  1, 

1997.  through  December  31, 1997. 
FOB  FURTHEB  INF0«UUT1ON  COffTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Thomas  H.  Boyd,  Office  of 
Subsistence  Management,  101 1  E.  Tudor 
Road,  Anchorage,  Alaska  99503: 
telephone  (907)  786-3864.  For  questions 
specific  to  National  Forest  System 
lands,  contact  Ken  Thompson,  Regional 
Subsistence  Program  Manager,  USDA. 
Forest  Service.  Alaska  Region,  P.O.  Box 
21628,  luneau,  Alaska  99802-1628. 
telephone  (907)  586-7921. 

SUPPLEMENTARY  INFORMATION: 

Beckgronnd 

Title  Vm  of  the  Alaska  National 
Interest  Lands  Conservation  Act 


(ANILCA)  (16  U.S.C  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(SecrelariesJ  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  which  are  consistent  with 
ANiLCA,  and  which  provide  for  the 
subsistence  deRnition,  preference,  and 
participation  specified  in  Sections  803, 
804,  and  SOS  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
found  to  be  consistent  with  ANILCA. 
.However,  in  December  1989,  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  ofAhsia  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute,  and  therefore, 
negated  State  compliance  vnth  ANILCA. 
The  Court  stayed  tbe  effect  of  the 
decision  until  July  1, 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990. 
responsibility  for  implementation  of 
Title  vm  of  ANILCA  on  public  lands. 
On  June  29. 1990.  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
pubUshed  in  the  Federal  Register  (55 
FR  27114-27170).  Consistent  with 
Subparts  A,  B,  and  C  of  these 
regulations,  a  Federal  Subsistence  Board 
was  established  to  administer  the 
Federal  subsisteuce  management 
program.  The  Board's  composition 
includes  a  Chair  appointed  by  the 
Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture:  the  Alaska  Regional 
Director,  U.S.  Fish  and  WildUfe  Service: 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service:  the  Alaska  Stale 
Director,  U.S.  Bureau  of  Land 
Management:  the  Alaska  Area  Director, 
U.S.  Bureau  of  Indian  Affairs:  and  the 
Alaska  Regional  Forester,  USDA  Forest 
Service.  'Through  the  Board,  these 
agencies  have  participated  in 
development  of  regulations  for  Subparts 
A,  B.  and  C,  and  the  annual  Subpart  D 
regulations.  All  Board  members  have 
reviewed  this  rule  and  agree  with  its 
substance.  Because  this  rule  relates  to 
public  lands  managed  by  an  agency  or 
agencies  in  both  the  Departments  of 
Agricultiue  and  the  Interior,  identical 
text  would  be  incorporated  into  36  CFR 
Part  242  and  50  CFR  Part  100. 


Applicability  afSidiparlf  A,  B,  and  C 

Subparts  A,  B,  and  C  (unless 
otherwise  amended)  of  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  50  CFR  §§  100.1  to 
100.23  and  36  CFR  SS  242.1  to  242.23,     " 
remain  eflective  and  apply  to  this  rule 

for  SS .23- .25.  Therefore,  all 

definitions  located  at  50  CFR  S  100.4 
and  36  CFR  %  242.4  apply  to  regulations 
found  in  this  subpart.  The  identitied 
sections  include  definitions  for  the 
following  terms: 

"Federal  lands  means  lands  and 
waters  andinterests  therein  title  to 
which  is  in  the  United  Stales":  and 

"public  land  or  public  lands  means 
lands  situated  in  Alaska  which  are 
Federal  lands,  except — 

(1)  land  selections  of  the  State  of 
Alaska  which  have  been  tentatively 
approved  or  validly  selected  under  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to,  validly  selected 
by,  or  granted  to  the  Territory  of  Alaska 
or  the  Stale  under  any  other  provision 
of  Federal  Law: 

(2)  land  selections  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Claims  Settlement  Act  which 
have  not  been  conveyed  to  a  Native 
Corporation,  unless  any  such  selection 
is  determined  to  be  invalid  or  is 
relinquished:  and 

(3)  lands  referred  to  in  Section  19(b) 
of  the  Alaska  Native  Claims  Settlement 
Act." 

Navigable  Waters 

At  this  time.  Federal  subsistence 
management  program  regulations  apply 
to  all  non-navigable  waters  located  on 

ftublic  lands  and  to  navigable  waters 
ocated  on  the  public  lands  identified  at 
50  CFR  S  100.3(b)  and  36  CFR  S  242.3(b) 
of  the  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subparts  A,  B.  and  C  (57  FR  22940- 
22964)  published  May  29.  1992. 
Nothing  in  these  regulations  is  intended 
to  enlarge  or  diminish  authorities  of  the 
Oepartmenis  to  manage  submerged 
lands,  title  to  which  is  held  by  the 
United  States  govenunent. 

The  Board  recognizes  Judge  Holland's 
order  granting  preliminary  relief  to  the 
plaintiffs  in  the  case  of  the  Native 
Village  of  Quinhogok  et  al.  v.  United 
States  of  America  et  al.  Therefore,  to  the 
extent  that  the  proposed  regulations 
would  continue  any  existing  restrictions 
on  the  taking  of  rainbow  trout  by  the 
residents  of  Quinhagak  and  Goodnews 
Bay  in  the  Kanektok.  Arolik.  and 
Goodnews  Rivers,  those  regulations  will 
not  be  enforced  pending  completion  of 
proceedings  in  that  case.  However,  in 
light  of  the  continuation  of  the 
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proceedings  in  the  conaoUdated  "Katie 
John"  litigation  and  a  petition  to  the 
Secretaries  of  the  Interior  and 
Agriculture  addressing  jurisdiction  in 
navigable  waters,  no  attempt  is  being 
made  to  alter  the  fish  and  sbelliish' 
portions  of  the  regulations  (Sections 

.26  and .27)  until  fibaal 

guidance  has  been  received  r^arding 
the  jurisdictional  authority  of  the 
Federal  government  over  navigable 
watare  in  general,  and  specifically  with 
respect  to  the  waters  al  issue  in  Native 
Village  of  Quinhagak  et  al.  v.  United 
States  of  America  at  al. 

Fadaial  Subsistence  RegioBal  Advisory 
Coancib 

Pursuant  to  tbe  Record  of  Decision, 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6, 1992,  and  the  Subsistence 
Management  Regulations  for  Federal 
PubUc  Lands  in  Alaska,  36  CFR  S  242.11 
(1992)  and  50  CFR  100  S  242.11  (1992), 
and  for  the  purposes  identified  therein, 
Alaska  has  been  divided  into  ten 
subsistence  resource  regions,  each  of 
which  is  represented  by  a  Federal 
Subsistence  Regional  Advisory  Council 
(Regional  Council).  The  Regional 
Councils  provide  a  forum  for  rural 
residents  with  personal  knowledge  of 
local  conditions  and  resource 
requirements  to  have  a  meaningful  role 
in  the  subsistence  management  of  fish 
and  wildlife  on  Alaska  pubic  lands.  The 
Regional  Council  membera  represent 
varied  geographical,  cultural,  and  user 
diversity  within  each  region. 

The  iugional  Councils  have  had  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  firujl  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  presented 
their  Council's  recommendations  at  the 
Board  meeting  in  April  1996. 

Summary  of  Change* 

Section .24  (Customary  and 

traditional  use  determinations)  was 
published  in  the  Federal  Register  (57 
FR  22940)  on  May  29. 1992.  Since  that 
time,  tbe  Board  has  made  a  number  of 
Customary  and  Traditional  Use 
Determinations  at  the  request  of  aOected 
subsistence  usere.  Those  modifications, 
along  with  some  administrative 
cotiectioiui,  were  published  in  the 
Federal  Register  (59  FR  27462. 
published  May  27,  1994:  59  FR  51855. 
published  October  13. 1994;  and  60  FR 
10317.  published  February  24, 1995.) 
During  its  April  2»^<ay  i.  1996. 
meeting,  the  Board  made  additional 
determinations  in  addition  to  various 
anniml  sea&on  and  harvest  limit 
changes.  The  public  has  had  exteiuive 


oppoittinity  to  review  and  rominent  oa 
all  changes.  Additional  details  on  the 
recent  Board  modifications  an 
contained  in  the  section  on  Analysis  of 
Proposals  Adopted  by  the  Board. 

Section .25  (Subpart  D) 

regulations  are  subject  to  an  flnnnal 
cycle  and  require  development  of  an 
entire  new  rule  each  year.  Proposed 
Subpart  D  regulations  for  the  1996-1997 
seasons  and  bag  limits,  and  methods 
and  means  were  published  on  August 
15. 1995,  in  the  Federal  Register  (60  FR 
42085-42118).  A  60-day  comment 
period  providing  for  pubUc  review  of 
the  proposed  rule  and  calling  for 
proposals  was  advertised  by  mail,  radio, 
and  newspaper.  During  that  period  the 
Regional  Councils  met  and.  in  addition 
to  other  Regional  Coimcil  business, 
received  suggestions  for  proposals  from 
the  public.  Overall,  the  Board  received 
a  total  of  101  proposals  for  change  to 
Customary  and  Traditional  Use 
Determinations  or  to  Subpart  D.  Because 
of  the  large  number  of  proposals 
submitted  or  contained  in  the  agency 
files  from  previous  years,  the  Regional 
Councils  were  asked  to  prioritize  for 
Board  action,  those  proposals  relating  to 
Customary  and  Traditional  Use 
Determinations.  Subsequent  to  the  60- 
day  review  period,  the  Board  prepared 
a  booklet  describing  the  67  proposals  for 
analysis  and  Board  action  and 
distributed  it  to  the  public.  The  public 
then  had  an  additional  30  days  in  which 
to  comment  on  the  proposals  for 
changes  to  the  regulations.  Tbe  ten 
Regional  Councils  met  again,  received 
public  comments,  and  formulated  their 
recommendations  to  the  Board  on 
proposals  for  their  respective  regions. 
These  final  regulations  reflect  Board 
review  and  consideration  of  Regional 
Council  recommendations  and  public 
comments  submitted  to  the  Board.  The 
final  comment  period,  the  dates  of  the 
later  Regional  (jouncil  meetings,  the 
date  of  the  Board  meeting  and  the 
August  1  versus  July  1  effective  date  of 
these  regulations  reflect  the  impact  of 
the  Federal  furloughs  that  occurred  in 
November,  December,  and  January. 

Section .26  (Subsistence  taking  of 

fish)  and  Section .27  (Subsistence 

taking  of  shellfish)  were  last  published 
on  June  15. 1995  (60  FR  31542).  Fish 
and  shellfish  regulations  are  effective 
from  January  1  through  December  31 
each  year.  Due  to  Utisation  and  petitions 
to  the  Secretaries  of  the  Interior  and 
Agriculture,  both  relating  to  extended 
jurisdiction  to  navigable  watera.  the  fish 
and  shellfish  regulations  were  not 
revised  for  1997  but,  rather,  are 
extended  through  December  31, 1997. 


Aaalspiia  of  Prapeaab  la|acladb]r  te 


The  Board  rejected  twelve  proposals 
and  parts  of  two  others  based  on 
recommendations  from  the  respective 
Regional  Council  and  additional  factoia. 
Except  in  four  instances,  the  Board 
action  to  reject  the  proposals  reflect 
Re^onal  Council  recoramendatiens. 
Two  of  the  rejected  proposals  were 
rendered  moot  by  adoptionof  other 
propoeals. 

Tiiree  proposals  requested  that  public 
lands  be  closed  to  hunting  or  fish^  by 
non-Federally  qualified  users.  The 
Board  detenninad  that  tbe  biological 
and  harvest  data  did  not  support  a  need 
to  close  the  areas  in  order  to  protect  the 
subsistence  user's  opportunity  to 
harvest  wildlife.  In  at  least  one  instance, 
the  proposal  area  encompassed  non- 
Federal  lands. 

Two  proposals  requested  opening  a 
moose  season  in  an  area:  one  proposal 
asked  that  a  spike/ fork-SO  inch  antler 
restriction  be  removed;  one  proposal 
asked  for  a  cow  moose  season;  and  two 
proposals  asked  for  longer  goat  seasons. 
In  ail  of  those  cases,  examination  of  the 
biological  data  indicated  that  the  target 
popukUon  could  not  withstand  the 
proposed  harvest. 

Tne  Board  also  rejected  three 
proposals  requesting  thst  customary  and 
traditional  use  determinations  be 
revised  for  sheep,  moose  and  goats  in 
certain  areas.  In  each  case,  either  the 
cultural  resource  data  did  not 
substantiate  the  request  or  the  use  did 
not  occur  on  Federal  lands. 

The  Board  also  deferred  action  on  13 
proposals  in  order  to  collect  additional 
data,  or  allow  communities  or  Regional 
Councils  additional  time  to  review  the 
issues  and  provide  additional 
information. 

Analysis  of  Proposals  Adopted  by  the 
Boaid 

The  Board  adopted  36  proposals  and 
parts  of  2  others.  Some  of  these 
proposals  were  adopted  as  submitted 
and  others  were  adopted  virilh 
modifications  suggested  by  the 
respective  Regional  Council  or 
developed  during  the  Board's  public 
deliberations. 

All  of  the  adopted  proposals  were 
recommended  for  adoption  by  the 
respective  Regional  Councils  except  one 
and  were  based  on  meeting  customary 
and  traditional  uses,  har^'est  practices, 
or  protecting  wildlife  populatiaiis. 
Detailed  information  relating  to 
justification  on  each  proposal  may  be 
found  in  the  Board  meeting  transcripts, 
available  for  review  at  the  Office  of 
Subsistence  Management  at  the  address 
listed  previously. 
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Statewide  PropomU 

One  propoeal  affecting  the  entiie  State 
was  acted  on  by  the  Board  resulting  in 
changes  to  the  regulations  found  in 

S .25.  The  change  relaxed 

regulations  relating  to  use  of  motarized 
vehicles  and  brought  Federal  and  State 
regulations  into  more  agreement. 

Southeast  Region 

Thirteen  proposals  aflacting  the 
Southeast  Region  were  acted  on  by  the 
Board  resulting  in  changes  to  the 

regulations  found  in  § .24  and 

S .25.  The  following  Board  actions 

■Sect  the  Southeast  Region  and  have 
been  incorporated  in  this  final  rule: 

•  RevisfKl  the  customary  and 
traditional  use  determination  for  brown 
bear  for  Unit  1. 

•  Revised  the  custranary  and 
traditional  use  determination  for  deer 
for  Unit  4. 

•  Provided  for  the  taking  of  wildlife 
for  ceremonial  purposes  in  Units  1 — 5. 

•  Revised  the  customary  and 
traditional  use  deteni}ination  for  goat 
for  Unit  4. 

•  Revised  the  season  for  goat  in  Unit 
5. 

•  Removed  the  moose  bunting 
docun  of  Federal  public  lands  in  a 
portion  of  Unit  1(B)  and  opened  a 
season  in  Unit  1(C). 

•  Revised  the  season  Cor  goat  in  Unit 
3. 

•  Opened  a  season  for  moose  in  a 
portion  of  Unit  S(A)  and  changed  season 
dates  in  another  part  of  Unit  5(A]. 

Southcential  Region 

Eleven  proposals  affecting  the 
Southcentral  Region  were  acted  on  by 
the  Board  resulting  in  changes  to  the 

regulations  found  in  § ..24  and 

S .25.  The  following  Board  actions 

affect  the  Southcential  Region  and  have 
been  incorporated  in  this  final  rule: 

•  Provided  for  a  customary  and 
traditional  use  determination  for  black 
bearin  Unit  15(C). 

•  Clarified  the  closure  of  Fort 
Richardson  and  Elmendorf  Air  Force 
Base  to  subsistence  hunting. 

•  Revised  the  customary  and 
traditional  use  determination  for  black 
bear  in  Unit  6. 

•  Provided  for  a  hunt  for  Mentasta 
herd  caribou  in  Unit  11. 

•  Revised  the  customary  and 
traditional  use  determination  for  moose 
and  caribou  in  Units  13  and  20. 

KodiakJ Aleutians  Region 

Three  proposals  affecting  the  Kodiak/ 
Aleutians  Region  were  acted  on  by  the 
Board  resulting  in  changes  to  the 

regulations  found  in  § .24  and 

5 -25.  The  following  Board  action 


aflacts  ttis  Kodiak/Alautiaiu  Region  and 
has  been  incorporstad  in  this  Snal  rule: 

•  Changed  the  customary  and 
traditional  use  determination  for  brown 
beer  in  Unit  a. 

Bristol  Bay  Region 

Eleven  proposals  affecting  the  Bristol 
Bay  Region  vrare  actad  on  by  the  Board 
renilting  in  dianges  to  the  regulations 

found  in  S .24  and  S -25.  The 

following  Board  actions  affect  the 
Bristol  Bay  Region  and  have  been 
incorporated  in  this  final  rule: 

•  Provided  for  a  limited  number  of 
permits  for  brown  bears  in  Unit  9(B). 

•  Opened  a  season  for  Mulchatna 
hard  caribou  in  Unit  17(A). 

•  Continued  and  lengthened  the 
season  for  Nushagak  herd  caribou  in 
Unit  17(A). 

•  Revised  the  customary  and 
traditional  use  determination  for  sheep 
in  Unit  9(B). 

Yukon-Kuskokwim  Delta  Region 

Two  proposals  affecting  the  Yukon- 
Kuskokwim  Delta  Region  wan  acted  on 
by  the  Board  resulting  in  changes  to  the 

regulations  found  in  § .24.  The 

following  Board  action  affects  the 
Yukon-Kuskokwim  Delta  Region  and 
has  been  incorporated  in  this  final  rule: 

•  Revised  the  customary  and 
traditional  use  determinations  for  black 
bear  in  Unit  18. 

Western  Inteiior  Region 

Six  prop(Mals  afiiacting  the  Western 
Interior  Region  were  acted  on  by  the 
Board  resulttng  in  changes  to  the 

regulations  lound  in  § .25.  The 

following  Board  actioBs  affect  the 
Western  Interior  Region  and  have  been 
incorporated  in  this  fi"»l  rule: 

•  &(tBnds  the  boundaries  of  the 
Northwest  Alaska  Brown  Bear 
Management  Area  to  include  all  of  Unit 
24. 

•  Closed  to  non-qualified  Federal 
subsistence  users,  Federal  lands  within 
one-half  mile  along  a  portion  of  the 
Koyukuk  River  during  a  September 
moose  season. 

•  Extended  the  moose  season  in  a 
portion  of  Unit  24. 

Seward  Peninsula  Region 

Five  proposab  affecting  the  Seward 
Peninsula  Region  were  acted  on  by  the 
Board  resulting  in  changes  to  the 

regulations  foimd  in  S .24  and 

5  ^ .25.  The  following  Board  actions 

affect  the  Seward  Peninsula  Region  and 
have  been  incorporated  in  this  final 
rule: 

•  Expanded  the  harvest  limits  for 
brown  bean  in  Unit  22. 


•  Revised  a  customary  and  traditional 
use  determination  for  cuibou  in  Unit 
22. 

•  Increased  the  harvest  quota  for 
muskox  in  Unit  22(D)  to  eight  buUs. 

•  Created  a  hunUng  season  for 
various  furbearers. 

Northwest  Arctic  Repon 

One  proposal  affecting  the  Northwest 
Arctic  Region  was  acted  on  by  the 
Board;  it  did  not  result  in  any  changes 

to  the  regulations  found  in  S .24  and 

S .25.  The  following  Board  action 

affects  the  Northwest  Arctic: 

•  Defers  for  one  year  any  changes  to 
the  Noatak  Controlled  Use  Area. 

Eastern  Interior  Region 

Nine  proposals  a&cting  the  Eastern 
Interior  Region  were  acted  on  by  the 
Board  resulting  in  changes  to  the 

regulations  found  in  S .24  and 

S .25.  The  following  Board  actions 

affect  the  Eastern  Interior  Region  and 
have  been  incorporated  in  this  final 
rule: 

•  Add  a  winter  season  for  caribou  in 
Units  20(F)  and  25P). 

•  Add  an  additional  moose  season  for 
Unit  12. 

•  Revised  the  customary  and 
traditional  use  determination  for  moose 
for  Unit  25(A). 

North  Slope  Region 

Three  proposals  affecting  the  North 
Slope  Region  were  acted  on  by  the 
Board  resulting  in  changes  to  the 

regulations  found  in  S .24  and 

S .25.  One  Request  for 

Reconsideration  fitim  the  1995-96 
regulatory  cycle  was  also  deliberated  by 
the  Board.  The  following  Board  actions 
affect  the  North  Slope  Region  and  have 
been  incorporated  in  this  final  rule: 

•  Revised  the  season  for  brown  bear 
for  Subunits  A  and  B  and  eliminated  the 
requirement  for  a  Federal  registration 
permit  in  Subunit  26(A). 

•  Revised  and  clarified  the  customary 
and  traditional  use  determination  for 
caribou  in  Unit  26. 

•  Revised  the  moose  season  and 
harvest  limit  in  Unit  26. 

•  Lengthened  the  season  and  harvest 
quota  for  muskox  in  Unit  26. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance. — A  Draft  Environmental 
Impact  Statement  PEIS)  that  described 
four  alternatives  for  developing  a 
Federal  Subsistence  Management 
Ptt>gram  was  distributed  for  public 
comment  on  October  7, 1991.  That 
document  described  the  major  issues 
assodatsd  with  Federal  subsistence 


management  as  identified  through 
ptiblic  meetings,  written  comments  and 
staff  analysis  and  examined  the 
envinmmental  consequences  of  the  four 
alternatives.  Proposed  regulations 
(Subparts  A,  B,  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
appendix.  The  DEIS  and  the  proposed 
administrative  regulations  presented  a 
framework  for  an  annual  regulatory 
cycle  regarding  subsistence  hunting  and 
fishing  regulations  (Subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  published  on  February  28, 
1992. 

Based  on  the  public  conunent 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendatioiu  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
PoUcy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agriculture-Forest 
Service,  to  implement  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6. 1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  Hnnnnl  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska.  Subparts  A, 
B,  and  C  (57  FR  22940-22964, 
published  May  29, 1992)  implements 
the  Federal  Subsistence  Management 
Program  and  includes  a  fi^mework  for 
an  aiuiual  cycle  for  subsistence  hunting 
and  fishing  regulations. 

Compliance  with  Section  810  of 
ANHCA.— The  intent  of  all  Federal 
subsistence  regulations  is  to  accord 
subsistence  uses  of  fish  and  wildlife  on 
public  lands  a  priority  over  the  taking 
of  fish  and  wildlife  on  such  lands  for 
other  purposes,  unless  restriction  is 
necessary  to  conserve  healthy  fish  and 
wildlife  populations.  A  Section  810 
analysis  was  completed  as  part  of  the 
FEIS  process.  The  final  Section  810 
analysis  determination  appeara  in  the 
April  6, 1992,  ROD  which  concluded 
that  the  Federal  Subsistence 
Management  Program,  under 
Alternative  IV  with  an  aimual  process 
for  setting  hunting  and  fishing 
regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 

Paperwork  Reduction  Act — These 
rules  contain  information  collection 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB) 


approval  under  the  Paperwork 
Reduction  Act  of  1995.  They  apply  to 
the  use  of  public  lands  in  Aladu.  The 
information  collection  requirements 
described  below  have  been  submitted  to 
OMB  for  extension  approval.  This 
collection  of  infotmabon  will  not  be 
required  until  It  has  been  approved  by 
OMB. 

The  collection  of  information  will  be 
achieved  through  the  use  of  the  Federal 
Subsistence  Hunt  Permit  Application. 
This  collection  information  will 
establish  whether  the  applicant  qualifies 
to  participate  in  a  Federal  subsistence 
bunt  on  public  land  in  Alaska  and  will 
provide  a  report  of  harvest  and  location 
of  harvest. 

The  likely  respondents  to  this 
collection  of  information  are  rural 
Alaska  residents  who  wish  to 
participate  in  specific  subsistence  hunts 
on  Federal  land.  The  collected 
information  is  necessary  to  determine 
harvest  success  and  harvest  location  in 
order  to  make  management  decisions 
relative  to  the  conservation  of  healthy 
wildlife  populations.  The  armual 
burden  of  reporting  and  recordkeeping 
is  estimated  to  average  0.25  houra  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  The  estimated  number  of  likely 
respondents  under  this  rule  is  less  than 
5,000,  yielding  a  total  aiuiual  reporting 
and  recordkeeping  burden  of  1,250 
houra  or  less. 

Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  Wildlife  Service.  1849  C  Street, 
NW,  MS  224  ARLSQ,  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (Subsistence),  Washington,  DC 
20503.  Additional  iiiformation 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  Subpart  B. 

The  Board  finds  that  additional  public 
notice  and  comment  requirements 
under  the  Administrative  Procedures 
Act  (APA)  for  this  final  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  A  lapse 
in  regulatory  control  could  seriously 
affect  the  continued  viability  of  wildlife 
populations,  adversely  impact  future 
subsistence  opportunities  for  rural 
Alaskans,  and  would  generally  fail  to 
serve  the  overall  public  interest. 
Therefore,  the  Board  finds  good  cause 
purauant  toS  U.S.C5S3(b)(B)  to  waive 
the  public  notice  and  comment 
procedures  prior  to  publication  of  this 
rule.  The  Board  finds  good  cause  under 


5  U.S.CS53(d)(3)  to  make  this  rale 
effective  Augtist  1, 1996. 

£conomjc  i^j^^Kts— This  rule  was  not 
subject  to  OMB  review  under  Executive 
Order  12866.  The  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.) 
requires  preparation  of  flexibility 
analyses  for  rules  that  will  have  a 
significant  affect  on  a  substantial 
number  of  small  entities,  «^ch  include 
small  businesses,  orgaoizslioDS  or 
govertmiental  juiisdictioiu.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Art. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
imknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
anmiunition,  snowmachine,  and 
gasoline  dealere.  The  number  of  small 
entitles  affected  is  unknown;  but,  the 
fact  that  the  positive  effects  will  be 
seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  public  lands  indicates  that  they  mil 
not  be  significant 

In  general,  the  resources  harvested 
under  this  rule  will  be  consumed  by  the 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
it  is  estimated  that  2  million  pounds  of 
meat  are  harvested  by  the  local 
subsistence  users  aimually  and,  if  given 
a  dollar  value  of  $3.00  per  pound, 
would  equate  to  S6  million  State  wide. 

Title  \AlI  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act.  2  U.S.C.  1502  et  seq..  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  state  goverrunents  or 
private  entities. 

The  Service  has  determined  that  these 
final  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Drafting  Information — ^These 
regulations  were  ({rafted  by  William 
Knauer  under  the  guidance  of  Thomas 
H.  Boyd,  of  the  Office  of  Subsistence 
Management,  Alaska  Regional  Office, 
U.S.  Fish  and  Wildlife  Service, 
Anchorage,  Alaska.  Additional  guidance 
was  provided  by  Peggy  Fox,  Alaska 
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State  Office,  Bureau  of  Land 
Management:  Sandy  Rabinowitcfa. 
Alaska  Regional  Office.  National  Pari: 
Service:  John  Borbridge.  Alaska  Area 
Office,  Bureau  of  Indian  Afbirs;  and 
Ken  Thompson,  USDA-Fotest  Service. 

UstofSabiacU 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
Forests,  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

SO  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  Public  lands. 
Reporting  and  recordkeeping 
requirements.  Wildlife.  . 


For  the  reasons  set  out  in  the 
preamble.  Title  36,  Part  242,  and  Title 
SO,  Part  100,  of  the  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below. 

PART —SUBSISTENCE 

MANAGEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

'   1.  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows; 

Altffaority:  16  U.S.C  3, 472,  SSI,  66add, 
3101-3126: 18  U.S.C  3SS1-3S86;  43  U.S.C 
1733. 

Suiipart  C— Beard  DMMminatlons 

2.  In  Subpart  C  of  36  CFR  pari  242 

and  50  CFR  part  100,  § .24  is 

revised  to  read  as  follows: 


S -24  Customary  and  Traditional 

Vse  Determinations 

(a)  Rural  Alaska  residents  of  the  listed 
communities  and  areas  have  been 
determined  to  have  customary  and 
traditional  subsistence  use  of  the 
specified  species  on  Federal  public 
lands  in  the  specified  areas.  When  there 
is  a  determination  for  specific 
communities  or  areas  of  residence  in  a 
Unit,  all  other  communities  not  listed 
for  that  species  in  that  Unit  have  no 
Federal  subsistence  for  that  species  in 
that  Unit.  If  no  determination  has  been 
made  for  a  species  in  a  Unit,  all  rural 
Alaska  residents  are  eligible  to  harvest 
fish  or  wildlife  under  this  Part 


Area 


Spedas 


Detuiinination 


(1) 


Un»1(0-    _ 

Black  Bear 

1  (A) 

Br»m  Bear 

1(B) 

i(Q                                       . 

i(n)                      *                 

1(A)... 

Deer  

1  (B) 

1(C) „_ 

Deer  

Deer  

1  (D) 

1(B)  .„ _ 

Deer  _ 

(3oat  

1  (C) . 

Goat  „ _ 

1(B)  TDe  Stjidne  River  drainages  only 

1(B)  North  of  ttw  LeConts  Glacier  and  1(C) 
Bemer'sBay. 

1(D) 

llnll»                        ,    , 

Moose  „ 

Moose  

Moose  — 

2 _.          

unit  3 ; 

Daer  

Deer _ 

LMI 4  ..._ 

4 

Deer          

4 „ 

Goat  

Units „„ 

5 „ 

s 

Brown  Bear 

Deer  .^ 

Moose 

Unit  6(A)  . 

Black  Bear 

8,  Reoaindar 

Black  Bear 

6 

Brown  Bear 

6(C)  and  (D) _    

6 

Goat  

6—     

W0«  _.        . 

Unit  7 ...._      

7 ....    

Brown  Bear _ 

Cartxxi 

7.  Brawn  Mountain  hunt  area 

7 

Goal ._ 

ktoose  

Rural  residents  of  Unit  1(C)  and  Haines,  Qustavus.  Klukwan, 

and  Hoonah. 
Rural  rasklenis  of  Unit  1(A)  except  no  stinistance  lor  residents 

0<Hy«lsr. 
Rural  raaidenis  of  Unit  1(A),  Petersburg,  and  Wrangell,  except 

no  subsisterKe  lor  residents  ol  Hyder. 
Rural    residents    of    Unit    1(C).    Hanes.    Hoonah,    Kkicwan, 

Stegway.  and  WrangeH.  except  no  sUiaislsnce  tor  residenls 

of  Gustavus. 
Resktents  0(1(0). 
Rural  raskienls  at  1(A)  wl  2. 

Rural  rasktems  of  Ural  1(A),  residanis  of  1(B),  2  and  3. 
Rural  residents  of  1(C)  and  (D),  and  residents  ot  Hoonah  and 

Gustavus. 
No  sutnistence. 

No  detemiinatkxi,  except  no  subsistence  for  residenls  of  Peters- 
burg, Kupraanot  and  outlying  areas. 
Residents  ol  Haines,  Klukwan.  aixi  Hoonah. 
No  determinatkxi. 
No  sutisisterve. 

Reskientsof  Unit  1(D). 

No  subsistence. 

Rural  reskients  of  Unit  1(A)  and  reskjents  of  Units  3  and  3. 

Reskients  ol  Unit  i(B)  and  3.  and  reskients  of  Port  Alexander. 

Port  Protedwn,  Pt.  Baker,  and  Meyer's  Chuck. 
Reskler«s  of  Unit  4  and  Kake. 
ResMenls  of  Unit  4  and  reskients  of  Kake,  Gustavus,  Haines, 

Petetstmrg,  Pt  Baker,  Klukwan,  Port  Protectton,  Wrangell, 

andYakutat. 
ResMems  of  Sitka,  Hoonah,  Tenakee,  Pelican,  Funter  Bay, 

Angoon,  Port  Alexander,  and  Elfin  Cove. 
Reskients  of  Yakutat 
Reskients  of  Yakulat. 
Reskients  o«  Unit  5(A). 
Reskients  of  Yakutat  and  reskients  of  6(C)  and  6(D),  except  no 

subaistonce  tor  Whittier. 
Raskienls  of  Unit  6(C)  and  6(D).  except  no  subsistence  lor 


hk)  subaislerKe. 

Rural  resUenls  of  Unit  6(C)  and  (0). 

No  subsistence. 

ResMenls  of  Units  6,  9, 10  (Unimak  Island  only),  11-13  and  the 

reskients  of  Chkdtakxxi  and  16-26. 
No  subsistence. 
No  subsistence. 

Raskienls  of  Port  Graham  and  Engish  Bay. 
No  subsistence. 
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Area 


UnlB. 


UnR  9(D)  — . 
9(A).  (C)  and 

9(B) 

9/£\ ^ 

9(A)  and  (ii) 

9(C) 

9(D) 

9(E) 


(D). 


9(A),  (B).  (C)  i 

9(D) „_ 

9(B) _ 


1(E) 


Umi  10  Unitndt  Wand  . 

10  F 

10. 


Unit  11  

11 


Rnfff'%11 


Caribou . 


Caribou. 


Won. 


11  . 
11 . 


11. 


11 

Unit  12  . 

12 

12 


12  South  of  a  ina  from  Noyes  Mounlaki, 
southeast     d     the     oanfhjsnce     of 

Tatschunde  Ossk  to  Nsbesne  River. 

12  East  o(  ttie  Nabesna  River,  south  of  the 
Winter  Trail  from  Ptokerel  Lake  to  ttw  Ca- 
nadian Border. 

12  Remainder  ol  Unit  12 .„ 


12,  Tck  Management  area  . 
12  Ramakxjar  of  Unit  12  .... 
12 


Unit  13 -„ 
13__. 


Bison  .... 
Brown  Be 
Caribou. 

Goal  :„. 


Sheep. 


Grouse  (Spruca,  Bkje,  l%jtled 

and  Sharp^ailed). 
Ptarmigan   (Rock.  Winow  and 

While^led). 

Brown  Bear  „„ 

Cartxxi-NekMna  Hard 

Carixx>40  MHe  Herd 

Moose 


9<aap. 
Shaap. 


Brown  Bear  -___ 
Caribou  NekMrM  I 


No 

naaUar«s  of  OU  Haitn,  AM**.  Larsan  Bay,  Kak*,  CXaMoe, 
and  Port  Uona. 

RasfelanltolUntB. 

Ktoi 

Noi 

Noi 

Noi 

ResMsnls  ol  Unit  g(B). 

Raaklsnis  ol  CNgnlc  Lsks.  Ivanol  Bay  and  ParryvHe. 

Rasklsnis  ol  Units  9(B).  9(C9  and  17. 

Resklanls  of  Unit  9(B).  9(C),  17  and  raskisnis  o<  Egegk. 

Raskienls  ot  Unit  9(0).  and  resklanls  of  False  Pass. 

Resklanls  o(  Units  9(B).  (C),  (E).  17.  and  resklanls  oi  Nalaon 
Lagoon  and  Sand  Post. 

Reskients  ol  Unil  9(A),  (B),  (C)  and  (E). 

No  subsistence. 

Reskients  of  llanvia,  I4ewhalen,  Nondalton,  Petto  Bay,  md 
Port  Alsworth. 

No  determination. 

Resklems  of  Units  6,  9, 10  (Unknak  Islsnd  only),  11-13  ■«]  t» 
reskients  of  Chk:fcatoon  and  16-26. 

Reskients  of  False  Pass. 

No  determinabon. 

Reskients  of  Units  6.  9,  10  (Unknak  Island  only).  11-13  and  tie 
reskients  of  OitokAnn  ai«l  16-26. 

No  sutnistence. 

No  suljsistence. 

Mentasta  Herd— raskienls  of  Units  11,  12  (atong  Ntfiasne 
Road)  and  13  (A)-(0)  and  the  resklanls  ol  OSdiatoon. 

No  subsisteoce. 

Resklsnts  of  Unit  11,  reskients  of  Unit  12  (aking  N^iesna 
Road)  and  Unit  13  (A)-<D)  and  ttie  reskients  oi  OsckAwa 

Resklenis  of  ttie  comnunittes  and  areas  ol  Chisaia, 
Chistochina,  Chitkia.  Capper  Center.  GAona.  Glannslsn, 
Guitana.  Kenny  Lake,  Mentasta  Lake,  Slwia,  McCwthy/Soutti 
WrangelVSoutti  Park,  Tazina  and  Tonsina:  Resklanls  atong 
ttw  Tok  Cuttolt— Milepost  7»-110  (Mentasta  Pass),  resklsrts 
atong  ttw  Nabesrw  Road— Miepoat  0-46  (Nabesrw  RoatO, 
and  reskients  atong  ttw  McCarthy  Road  MlaposI  0-62 
(McCarthy  Road).  However,  no  subsislsnce  tor  ttw  commu- 
nities and  areas  of  Cantwel.  Lake  Louise.  Paxson.  t«xtti 
Slana  Homestead.  Soutti  Slana  Horrwstead.  Sourdough. 
Tanacross.  Tok;  reskients  atong  ttw  Lake  Louise  Road— Mie- 

'  post  0-14;  reskients  on  ttw  Glenn  Higtrway  Mitopost  78-180 
(east  Glenn  Highway  and  west  Glenn  Highway). 

Reskients  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  ttw 
reskients  ol  Chtokatoon  and  16-26. 

Reskients  of  Units  11.  13  and  ttw  reskients  ol  Chtokatoon,  15, 
16,  20(D).  22  and  23. 

Reskients  ol  Units  11,  13  and  ttw  raaMsnls  of  Ctitokatoon.  IS. 
16,  20(0),  22  and  23. 

No  sutwistence. 

Reskients  of  Norihway  and  Teltn. 

Reskients  of  Unit  12,  north  ol  WrangsH^  Elas  NMkinal  P«k 
and  Preserve  and  oral  resklanls  ol  Unit  20(0)  and  (E). 

Reskients  of  Unit  1 1  north  of  e2nd  paraM  (axdudtog  Nortti 
Slana  Honwstead  and  Soutti  Slana  Home^ead):  and  resi- 
dsnls  of  Unit  12,  13(A)-(0)  and  ttw  resklenis  of  CMck^oon 
and  reskisnta  ol  Dot  Lake. 

Resklenis  olUrst  12. 


Rssklsnls  ol  Unit  12  and  rasklants  ol  Dot  Lake  and  Mentasta 

Lake. 
No  sutsistence. 
No  detemiirwtton. 
Reskients  of  Units  6,  9,  10  (Unkrafc  Island  only),  11-13  and  ttw 

resklenis  d  CNckaloan  and  16-26. 
No  subsistence. 
Resklenis  of  Units  11,  13  and  ttw  resklenis  ol  Chtokatoon,  «id 

12  (atong  Nabesna  Road). 
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Area 


Spedas 


13<E). 


Caikau. 


13(D). 
13  — 
13(E). 


Goal 


13  Tok  and  Dafla 
13(0) 

13 — 


MaoaBwnant 


13. 
13. 


Unl  14(B)  and  (C) . 

14 

14. 


Stwep. 
Shasp. 
WW.-. 

(3rauM  (Spiuoa,  Blue,  RulM  & 

SlaviHalad). 
Ptarmigafi  (Ftock,  WHow  and 

WWtn  tailed). 


Qoai  . 


14(A)  and  (Q 

Un«  15(C) 

15  naniajndar 

1S(C),1Port  Qraiiam  iind  Engiah  Bay  liuril 


S*IMP 

BtackBaar  „ 

BtadcBew-. 
Brown  Bear  . 
Goat  


1S(C).  SaktOMla  hurt  i 

15(A). 

1S(B)  and  (C) 

15 

15 


(Stat 


Shaap . 


15. 


Ur«18. 
16(A)  „ 
16(B)  „ 

16 

16 


(Rock, 
Whas^laled). 
Grouse  (Spnica,  Out, 
«id  ShSfiHalad). 


Ruflad 


Mooas 


Stiaap  . 
Won  .~. 


16. 

16- 


umi  17(A) ..:. — 

17(A)  and  (B)  Those  podkms  north  and 
weat  o(  a  ine  beginning  from  the  UnH  18 
boundaiy  a)  the  noiltiweat  and  of 
Nenevolt  Lake,  to  the  soulham  poM  ol 
upper  Togiak  Lake,  and  northeest  to  the 
northem  point  ol  Nuyakuk  Lake,  north- 
east to  the  point  where  the  Unit  17 
boundary  imarsects  the  Shotgun  HHs. 

17(B)  and  (C)  _ - 

17. 


Grouse  (Spnne,  Blue, 
and  Shai^Hailed). 

Ptarmigan  (Rock, 
Whlte4ailed). 

Brawn  Beer _ 


Ruffed 
■Id 


Brown  Be 
Carfeou . 


17(A)  aid  (B)  Thoae  poctons  north  and 
weat  a<  a  ine  beginning  Itom  fte  Un*  IB 
boundary  at  Sie  northwest  end  of 
Nenevok  Lake,  to  the  aoUham  poM  of 
upper  Togiak  Lake,  and  nodhaaet  to  the 
norttiem  ponl  of  Nuyakiit  Lake,  north- 
eaat  to  ihe  poM  wtnre  ihe  LMl  17 
boundary  inleraects  Ihe  Shotgun  Hto.. 

17(A)  and  (B)  Thoae  portkxis  north  and 
aissi  of  a  ins  beginning  from  tie  IMt  18 
bouidsry  at  the  northwest  and  of 
Nsnevok  Lake,  to  the  southern  poM  of 
if^fn  Togiak  Lake,  and  northeaat  to  the 
northam  poM  of  Nuyakiii  Lake,. 

17(B)  and  ((3 


Carixxj. 


Moose 


ReaUenls  of  McNnley  Vilage,  and  the  area  etong  the  Partes 
Highway  between  mllepost  216  and  239  (except  no  subaiat- 
ance  lor  resMants  of  Oenal  National  Paik  headquarters). 

No  mtiaiBiftiife 

ResMents  of  Unit  13  snd  Ihe  residents  of  Chkdtaloon. 

Reaidsnts  of  McKMay  VHage.  and  he  area  akmg  the  Parks 
Highway  between  mlepoat  216  and  238  (aaoapt  no  subaist- 
anoe  to  reaUsnls  of  Denaa  National  Parf(  headvjsrtsre). 

No  subsistencs. 

No  subsistence. 

ResUenIs  of  Units  6, 9. 10  (Ummak  Wend  only),  11-13  and  Ihe 
reaUenls  ol  Chlckakxin.  and  16-26. 

ReaUerts  of  Units  11.  13  and  the  reaMems  of  CMckaknn,  15, 
16, 20(D),  22  &  23. 

Residents  of  Units  11,  13  and  the  readents  of  CNcfcakxn,  15, 
16, 20(D),  22  &  23. 

Not 

Noi 

Not 

Not 

Reakienis  of  Port  Qraham  and  Nanwalak  only. 

No  suljaJslence. 

Kk>  subsistence. 

ResMems  of  Port  Graham  and  Engiah  Bay. 

Residents  Seldovia  area. 

No  subsistence. 

ResidBnts  of  NinikMk,  Nanwalek.  Port  Grahem,  end  SeMovia. 

No  si^sistence. 

ResMsnls  of  Units  11,  13  and  Ihe  resMents  of  Chickekxin,  15, 
16, 20(0),  22  end  23. 

ReskJents  of  Units  11.  13  and  the  resklents  of  Chickaknn,  15, 
16,20(0),  22  and  23. 

Not 

No: 

Residents  of  Unit  16(B). 

No  subsistence. 

Residenis  of  Units  6. 9,  10  (Unknak  Island  only),  11-13  and  the 
leaktanta  of  CMckaloan,  and  16-26. 

ReskJents  of  Units  11,  13  snd  the  resklsnts  of  Chkdcdoon,  15, 
16.  20(D),  22  and  23. 

Resklents  of  Units  11,  13  and  the  resktenis  of  Chkkakxxi,  15, 
16.  20(D).  22  and  23. 

ReaUenls  of  Unit  17,  and  rssxients  of  (Soodnews  Bay  and  Plati- 
num. 

ResMerts  of  KwelhkiL 


ReaUenls  of  umt  17. 
Resklenis  of  Units  9(B),  17  and 

Stony  RIvar. 
ResMenls  of  Kwet^k*. 


Residents  of  KwethliA. 


laaMenlsaf  Ume  VHage  end 


Raaklsr«s  of  Unit  17,  end  tesMerts  of  Goodnews  Bay  and  Plati- 
num. 

Resktsnls  of  Unit  17.  and  resklents  of  Nondalton,  Levekick. 
(joodnsws  Bay  and  Platinum. 
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Area 


17. 


Unit  18. 


18. 
18. 


18  North  of  ttie  Yukon  River  . 


18 


18. 
18. 
18. 


UnH  19(0,(0)  . 
19(A) 


19(B). 
19(C). 
19(0) . 


19(A)  and  (B) . 

19(0. 

19(0) 

19(A)  and  (B) . 


Spedee 


BleckBeer. 


Brawn  Bear  . 


C^aitxxj  (Nfeuck  cartbou  hard 
only). 


Cartxxi  (except  Nfcuck  cartixiu 
herd). 


Cartxxj  (except  Ntxick  cartbou 
henl). 

Moose  

Muslcox  »......„„_„„..«.,.........„' 


Bison  

BrownBeer  . 

Brown  Bear  . 

BrownBeer 

BrownBeer 

Cartbou  


Cartbou . 


Carlxiu. 


19(C) ... 
19(0) ... 
19 


Unit  20(0) „„ 

20(A),  ?C)  (Delta,  Yaiiert,  arid  20(Crherds) 

and  (0). 
20(0)  and  20(E)  


20(A). 


20(B) 

20(B) 

20(C)  .__. 


20(0) 

20(F) 

20  Tok  and  Delta  Management  Areas  . 
20-.. „_ „._ 


20(0). 
20(0). 


Moose 


Wolf 

Bison _ 

Brown  Beer 

C^artxxj 

Cartbou  404Me  Herd . 


Sheep _._ 

Wolf 

Grouse,  (Spruce,  Blue,  Rullsd 

snd  Shari>taik>d). 
Ptannigan   (Rock,  \Mkm  and 

White-tailed). 


Residents  of  UnHs  6,  9, 10  (Unknek  Mend  only),  11-13  Md  tie 

resklenis  of  ChUcskjon,  end  16-26. 
Resklenis  of  Unit  18.  resUems  ol  Umt  19(A)  llvir^  downstream 

of  Ihs  Hokikuk  River,  and  resklarts  of  OustHjekit.  Ani*, 

Uiwer  Kalakao,  Holy  Croas,  Stabbka,  SL  IMctiaal,  and 

Togiak. 
Raaklanis  of  AHachak,  AMak,  Eek,  Goo(*wm  Bay,  KwsMuk, 

ML  Vlags,  Napaakiak.  Plalkium,  OMiagak,  SL  Mn-s.  aid 

TiMaak. 
INTERIM    DETERMINATKM    BY    FEDERAL   SUBSISTBICE 

BOARD  (12^ia«1):  reaklsnis  of  TuUoafc,  AkWt.  AMachrii. 

KwsfhkSi.  Bethel,  OsianHk,  Napeikiak,  NapaMak,  KaslgMi. 

Atmanthkiak.    Nunaplchiii,    TunUlak,    Eak,    QuWagrii. 

Goodnews  Bay,  Plallnum,  Togiak;  and  Twin  Hb. 
Reaklents  of  Alakanuk,  Ankealaky,  Oievai.  Emmonek,  Hooper 

Bey,  KolHc  Kwethk*,  MatshaL  Mountain  vnaoa.  PftH  Sta- 

Ikm,  PMca-s  Pok*.  Russian  Mtek)n,  SL  Mays,  St  Mk:»asl. 

Scammon  Bay,  awklon  Pvtr*.  and  Stabttkis. 
Residents  of  KwettiltSc. 

Resklenis  of  umt  18  and  lasManls  of  Upper  Kalafcag. 

No  subsistence. 

Resklents  of  Units  6,  9, 10  (Unknek  Wend  orSy),  1 1-13  and  the 
resklents  of  Chktakxm  end  16-26. 

No  subsistence. 

Resklents  of  Unit  19(A),  (D),  and  fleaklanH  of  Ti**a^  Lowa 
Kaiakag  and  Kwelhk*. 

Raaklanis  of  KwaMiiL 

No  subaialsnoe. 

Resklents  of  Unit  19(A)  snd  (0).  and  resklsnts  of  Tuhisak  and 
Lower  Kabkag. 

Reakienis  of  Unit  19(A)  and  (B)  and  Kwelhkjk:  and  reakleats  of 
Unit  18  In  Kuskokwkn  Drainage  end  Kuskokwim  Bay  during 
Itw  wimer  season. 

Resklents  of  Unit  19(C),  and  resklenis  of  Lime  VWage, 
McQrath,  Nikolai,  and  TeMa. 

Resklenla  of  Unit  19(0),  snd  resklenis  of  Line  VSage, 
Sleelmute  and  Stony  River. 

Resklents  of  Unit  18  wlHn  Kuskokwim  River  drakiage  upstream 
from  and  inckidng  the  Johnson  River,  and  Unit  19. 

Resklents  of  Unit  19. 

Resklents  of  Unit  19  and  resklents  of  Lake  MkKhumkia. 

Resklenis  of  Units  6,  9. 10  (Unima(  Island  only),  11-13  and  Ihe 
resklenis  of  Chk^cakxn  and  16-26. 

No  sutsistence. 

hk>  sulMislence. 

No  determinatkxi,  except  no  subsistence  kx  resklenis  of  house- 
hokls  of  the  Denai  Natknal  Psrtt  Headquaitsrs. 

Resklents  of  Unit  12  north  of  WrangeH  Park-Preserve,  rural  rest- 
dents  of  20(D)  and  resklents  ol  20(E). 

Residents  of  Canlwell.  Minto,  and  Nenana,  McKimey  Viiage. 
the  area  along  the  Parta  Highway  between  rTdepasts  216 
and  239,  except  no  subsistence  lor  resklertis  of  househoWs 
of  the  Oenall  Natkxial  Part(  Headquarters. 

Minto  Plata  Management  Area — residenis  of  Minto  and  Nenana. 

Remainder— rural  resklents  ol  Unit  20(B),  and  resklenis  of 
Nenana  and  Tanana. 

Rural  resklents  of  Unit  20(C)  (except  ttial  portkxi  wilhin  Denali 
Natkmal  Parte  and  Preserve  and  that  portkm  east  of  the 
Teklanika  River),  and  rssklems  ol  Cantwel,  Manley,  Minto, 
Nenana.  the  Partes  Highway  from  milepost  300-309,  Nikolai, 
Tanana,  Telida.  McKlnley  VWage.  and  the  area  akxig  ttte 
Partes  Highway  between  mileposts  216  and  239  No  subsist- 
ence for  resklents  of  househokls  of  Itie  Denali  Natnnal  Parte 
Headquarters. 

Rwal  resklents  of  Unit  20(0)  and  resklents  of  Tanacross. 

Residenis  of  Unit  20(F),  Maniey,  Minto  and  Stevens  vaage. 

No  siixMence. 

Resklents  of  Units  6, 9, 10  (Unknak  Island  only),  1 1-13  and  tie 
resklenis  of  Chkiiakxxi,  and  16-26. 

Resklents  of  Units  11,  13  and  Ihe  resklenis  of  Chckakion,  15. 
16.  20(D),  22  and  23. 

Resklents  of  Units  11, 13  and  the  resklents  of  CNckaknn,  15. 
16. 20(0),  22  and  23. 
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Ana 


SfMCias 


DdBfininskon 


Unl21 
21 

21(A)  ar 


21(A) . 

21(B)  I 

21(D) . 
21(E). 
21 


I  (E) 


MQ 


Caitiou, 

bouHe 

CaiJbou. 


Vteilsin  Afcbc  Can- 
rdonty. 


UnN22. 
22(A) ._ 


22n«niainder . 


WoH  . 


BnmnBaar  . 
Carfeou, . 


Cartxxj. 


22 

22(B). 
22(C). 
22(D). 
22(E). 
22 


Muskox  , 


22. 
22. 


Unit  23 

23 _ „ 


23  South  o<  KcMzebue  Sound  and  tmst  of, 
and  inckxjing,  the  BucMand  River  drain- 
age. 

23  Reinainder 


23 : 

23  Soulti  of  Kotzetxje  Sound  and  vnest  of 
and  indudhig  the  Bucfcland  River  drain- 
age. 

23  Remainder .._ 


23 

23 

Unil24.... 

24  ....„ 

24 

24  _ 


Mu*ox , 

WoB -..^. _ 

Grouse  (Spruce,  Blue,  Ruffed 

and  Sharp-tailed). 
Ptarmigan  (Rock.  Willow  and 

White-tailed). 

Brown  Bear  

Carixxi  Western  Arctic  Caribou 

Herd  only. 
Carixxj  Western  Aicdc  Carilxw 

Henjonly. 

Cartxxi  other  than  the  Western 
Arctic  Caribou  Herd. 


Sheep. 


Qrouse  (Spruce.  Bkje,  Ruffad 

arxj  Shafp-taiied). 
Ptarmigan    (Rodi,   Willow   and 

White-tailed). 
Brown  Bear  „ 


Moose 

Sheep. 


Unit  2S  ._ 

2S(A) 

25(0)  West  

2S(D)  Remainder  . 
25(A) _ 


Browne 
Moose 


2S(B)  and  (Q 
25 


Sheep. 
Sheep. 


Unil26. 


Rural  residents  of  Unit  21  and  23. 

Residents  of  Unit  21(D)  w«st  of  the  KoytAuk  and  Yukon  Rivers, 
and  lesktents  of  23  and  24. 

Residsnts  of  UnK  21(A)  and  Aniak,  ChuriMiakA.  Oookad 
Creek,  Grayling.  Holy  Gross,  McGralh,  Shageluk  aid 
Takotna. 

Raaidents  of  Unit  21(A),  (E),  Takolna.  McGratti,  Aniak  wid 
Crooked  Creek. 

Resklefils  of  Unit  21(B)  and  (C),  resMarKs  of  Tanana  and  Ga- 
lena. 

Resklents  of  Unit  21(0).  and  rssklenls  of  Huslia  and  Ruby. 

Residents  of  Unit  21  (E)  and  residents  of  Russian  Mission. 

ResMents  of  Units  6,  9. 10  (Unimak  Island  only).  1 1-13  and  the 
reskjenis  of  ChKkatoon,  and  16-26. 

Residents  of  Unit  22 

ReskJents  of  Unit  21  (D)  west  of  the  Koyiiu*  and  Yukon  Riveis, 
and  iBsxlents  of  Units  22  (except  resklents  of  St  l^wrence 
Island).  23.  24.  and  residents  of  KoOik,  Emmonak,  Marshall, 
Mountain  Village,  PHo(  Statkxi.  Pitka's  Paim,  Russian  Missnn. 
SL  Mary's.  Shekk>n  Point,  and  Alakanuk. 

Resklents  of  Unit  21(0)  west  of  the  Koyukiit  and  Yukon  Rivens, 
and  tesidsnts  of  Units  22  (except  resklents  of  St  Lawrence 
Island),  23,  24. 

ResMenls  of  Unit  22. 

Resklents  of  UnH  22(B). 

Resklents  of  Unit  22(C). 

Resklents  of  Unit  22(0)  excluding  SL  Lawrence  Island. 

Resklents  of  Unit  22(E)  excluding  Little  DioiTiede  Island. 

Resklents  of  Units  6,  9,  10  (Unimak  Island  only),  1 1-13  and  the 
resklents  of  ChKkakxxi  and  16-26. 

Resklents  of  Units  11,  13  and  the  resklents  of  Chnkakxxi,  IS, 
16,  20(0),  22  and  23. 

Resklents  of  Units  11,  13  and  the  resklents  of  ChKkak»n,  IS, 
16,  20(0).  22  and  23. 

Rural  resklents  of  Units  21  and  23. 

Resklents  of  Unit  21  (D)  west  of  the  Koyukuk  and  Yukon  Rivers, 
and  resklents  of  Unit  23,  24,  and  26(A). 

Resklents  of  Unit  21(0)  west  of  the  KoyukiA  and  Yukon  Rivers, 
and  resklents  of  Unit  22  (except  resklents  of  St.  Lawrence  Is- 
land), 23,  24,  and  26(A). 

Ho  determinalkxi  ^ 

Resklente  of  Unit  23. 

Resklents  of  Unit  23  South  of  Kotzebue  Sound  and  west  of  and 
iTKkjdmg  the  Buckland  River  drainage. 

No  subsistence. 

Resklents  of  Unit  23  north  of  the  Arctk;  Circie. 

Resklents  of  Units  6,  9,  10  (UnknA  Island  only),  11-13  and  Ihe 
resklents  of  ChKkakxin,  and  16-26. 

Resklents  of  Units  11,  13  atx)  ttie  resklents  of  Chckakxxi,  15, 
16,  20(0).  22  and  23. 

Resklents  of  Units  11.  13  and  ttie  resklents  of  Chk*akx>n,  IS, 
16,  20(0),  22  and  23. 

Resklents  of  Unit  24  and  Wiseman,  but  not  including  any  other 
resklents  of  the  Oalton  Highway  Corndor  Management  Area. 

Residents  of  Unit  24,  and  resklents  of  Anaktuvuk  Pass, 
Koyukuk  and  Galena. 

Resklents  of  Unit  24  residing  north  of  the  Arctc  Circle  and  resi- 
dents of  Allakaket,  Alatna  and  Anaktuvuk  Pass. 

Resklents  of  Units  6.  9,  10  (Unimak  Island  only).  11-13  and  the 
resklents  of  ChKkakxjn  and  16-26. 

No  subsistence. 

Resktems  of  Unit  25(A)  and  25(0). 

Resklents  of  Beaver.  Birch  Creek  and  Stevens  Village. 

Resklents  of  Remainder  of  Unit  2S. 

Resklents  of  Arctic  Village,  Ohalkytsik,  Fort  Yukon.  Kaktovik  and 
Venetie. 

No  subsistence. 

Resklents  of  Units  6,  9,  10  (Unimak  Island  only),  1 1-13  and  the 
resklents  of  ChKkak>on  and  1 6-26. 

Resklents  of  Unit  26  (except  the  Prudhoe  Bay-Deadhorse  In- 
dustrial Complex)  and  resklents  of  Anaktuviit  Pass  and  Point 
Hope. 
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Area 


Species 


26(A). 
26(B). 
26(C). 
26 

28(A). 


Caribou . 


Cartxxj . 
CartxMi . 
Moose  .. 

MUoKOK  I 


26(B)  - 

26(C) 

26  (A)  and  (B) 
26(C) - 

26 


Musk  Oxen 
Musk  Oxen 

Sheep 

Sheep 

Wolt 


Resklenls  of  Unit  26  and  Iha  reskleivs  of  AnaktuvtA  Pass  and 

PoirtHope. 
Resklents  of  UnH  26  arid  the  resklerts  of  AnMuw*  Pass.  Pokil 

Hope,  and  Wiseman. 
Resklenls  of  Unit  26  and  the  resklents  of  AnakkmA  Pass  and 

Point  Hope. 
Resklents  of  Unit  26,  (excef*  the  Pnxtxie  Bay-Oeadhorse  In- 
dustrial   Complex),    and    resklenls    of    Point    Hope    and 

Anaktuvuk  Pass. 
Resklents  of  Anaktuvuk  Pass,  Atqasuk,  Barrow.  Nuk)sut,  Point 

Hope,  Point  Lay,  and  Wainwrighl. 
Resklents  of  Anaktuvuk  Pass,  Nuk^sut,  and  Kaktovii. 
Resklenls  of  KaMovk. 

Resklenls  of  Anaktuvuk  Pass,  Kaktovik,  Nuk^sul  and  Wiseman. 
RasMems  of  Arctk:  Village,  Chalcylsik,  Fort  Yukon,  Kaktovk. 

Nuk^ut  and  Venetie. 
Resklents  of  Units  6,  9, 10  (Unimak  Island  only),  1 1-13  vid  the 

resklents  of  ChBkakxm  and  16-26. 


(2)  Fiah  and  Shaimali  DatermlnMlons 


KOTZEBUE-NORTHERN     AREA-Northem 

District 

Kotzebue  District 

NORTON      SOUND-PORT      CLARENCE 

AREA. 
YUKON  AREA 


KUSKOKWIM  AREA  . 


Waters  adjacent  to  the  westsm-most  tip  of 
the  Naskonant  Peninsula  and  the  ter- 
minus of  the  Ishowik  River  arvl  around 
Nunivakisland. 

BRISTOL  BAY  AREA— Nushag^  District 
indudkig  drainages  Ikiwkig  into  the  dis- 
trict 

Naknek-Kvehek  District— Naknek  River 
drainage. 

I4aknek-Kvk:hek  District — Iliamna-Lake 

Clark  drainage. 

Togiak  District,  inckjding  drainages  fkming 
into  the  district. 

KOOIAK  AREA— except  the  Mainland  Dis- 
trict, all  waters  along  tfie  southskle  of  the 
Alaska  Peninsula  bourxled  by  the  latitude 
of  Cape  Douglas  (58°52'  North  latitude) 
mkl-stream  Sheltkof  Strait,  and  west  of 
the  kmgltude  of  the  southern  entrance  of 
Kmuya  Bay  near  Kik>kak  Rocks 
(57°11'22"  Uonti  latitude,  156''2a30"  W 
kxigitude). 

KODIAK  AREA— except  the  Semki  Island, 
the  North  Mainland,  and  the  South  Main- 
tar¥j  Sections. 

COOK  INLET  AREA— Port  Graham  Subdis- 
triet 

Port  (Braham  Subdstrict  and  Koyuktolik 
Subdtetrid 

Tyonek  Subdistrict „ _.... 


All  finfish _. 

Salmon,  sheefish,  char  

Salmon  

Salmon „.. _ _ 

Yukon  River  Fan  chum  saknon 

Freshwater  Tish  species,  irx:lud- 
ing  sheefish,  whitefish,  lanv 
prey,  t>uit>ot,  sucker,  grayling, 
pil(e,  char,  and  blackfish. 

Salmon  


Rainbow  trout  . 
PacHw  cod 


Herring  and  herring  roe  ... 


Salmon  . 


Salmon  . 
Salmon  . 


Salmon  and  other  freshwater 

finfish. 
Salmon 


King  crab  .... 

OoUy  Varden 

Salmon 

Salmon  — 


Resklenls  of  the  Northern  District,  except  kx  those  domiciled  n 

State  of  Alaska  Unit  26-B. 
Resklents  of  the  Kotzebue  District. 
Resklents  of  the  Norton  Sound-Port  Clarence  Area. 

Resklenls  of  the  Yiton  Area,  inckidkig  the  communities  ol 

Stebbins. 
Residents  of  the  Yukon  River  drakiage.  inckxSng  the  cottytiu- 

nkies  of  Stebbins,  Scammon  Bay.  and  Chevak. 
Resklents  of  the  Yukon  Area. 


Resklents  of  ttie  Kuskoicwim  Area,  except  ttiose  persons  reskl- 
ing  on  the  United  States  military  installation  located  on  Cape 
Newenham,  Sparevohn  USAFB,  and  Tatatna  USAFB. 

Resklents  of  the  communities  of  Quinliagak,  Goodnews  Bay, 
Kwethluk,  Eek,  Akiak,  arvj  Platinum. 

Resklents  of  the  communities  of  Chevak,  Newtek,  Tununak. 
Toksook  Bay,  Nigtitmute.  Chefomak,  Kipnuk,  MekoryiA, 
KwigiHingok,  Kongiganak,  Eek,  and  Tuntutuliaic 

Resklents  within  20  miles  of  the  coast  t>etween  the  westernmost 
tip  of  the  Naskonant  Peninsula  and  the  temwius  of  the 
Ishowik  River  and  on  Nunivak  Island. 

Resklents  of  Ihe  Nushagak  District  and  freshwater  drainages 
flowing  into  the  distrct. 

Residents  of  the  Klaknek  and  KvKhak  River  drainages. 

Resklents  of  ttie  Iliairaia-Lake  Clarti  drainage. 

Resklents  of  the  Togiak  District,  freshwater  drainages  fkiwing 
into  the  district,  and  the  community  of  Manokotak. 

Resklents  ot  the  Kodiak  Island  Borough,  except  those  reskling 
on  the  Kodiak  Coast  Guard  Base. 


Resklents  of  the  Kodiak  Island  Borough  except  those  resklenls 
on  ttie  Kodiak  Coast  Guard  base. 

Resklents  of  Port  Graham  and  English  Bay. 

Resklenls  of  Pott  Graham  and  English  Bay. 

Resklents  of  the  vilage  of  Tyonek. 
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Spedn 


S*non  . 


Sdmon  . 


PRINCE  WILLIAM  SOUND  AREA-Souih- 
WMtwn  OMU  and  Gnti  Island. 


PRINCE  WILLiAM  SOUND  AREA— NorA 
of  a  Ina  Ironi  Poivu(>)n»  PoinI  k)  Gnnils 
PoM,  ami  aodh  of  a  ine 
Lo««  10  Tongua  PaM. 

YAKUTAT  AREA  rroihwalai 
kom  Iha  tani*iua  of  siraama  and  ilvan 
of  Iha  YataM  Araa  Irom  Iha  Doaina 
RIvar  to  ttia  Tab  RInr. 

Fiaalwalar  upalraam  kom  Iha  lenninua  of 
akaana  and  rivers  of  Iha  YakulBt  Araa 
torn  Via  Doaina  Rivar  to  PoM  Martiy. 

SOUTH-EASTERN  ALASKA  AREA— Dia- 
Mct  I— Sadkin  l-E  In  waiere  of  tw 
Naha  Rivar  and  Rooaevalt  Lagooa 

OisMct  1— Sadion  1-F  in  Boca  da  Quadm 
in  wataia  of  Sockaya  Creak  and  Hugh 
Snmx  Late  wiMn  SCO  yards  d  Ihe  tm- 
mjnus  ol  Socfcsya  Creak. 

DiaMct  2— Noflh  of ««  Miuda  ol  «ia  nofth- 
em-nuat  tip  of  Chntna  Point  and  mat  of 
a  Ine  kom  Vie  noitham.nioai  Up  of 
Chaaina  Point  to  the  sastarrwnast  Up  of 
Grindal  Island  to  the  eastsnwnoat  1^  of 
•wKasaan  Peninsiia. 

District  3— Sedon  3-A ._ 

Diakicl  3— Sectkin  3-8  In  watais  east  of  a 
ine  kom  Poinl  Hdaionao  to  Tm^  PoinL 


OMrid  a-Sadion  3-C  m  walara  of  Saikar    Saknon.  Daly  Vadan  char,  ml 
' """  ateelhead  bout 


SMnon  ,-T-Tt ....MiLit 

Ooly  Vanlan  char,  slaatiaad 
koutandamalt 

Saknon  and  Doly  Vardan  char 
Saknon  and  Ooly  Vacdsn  char 

Saknon  and  Doty  Varden  char 


Saknon  and  Dolly  Varden  cfMr 
Saknon.  Ooly  Vaidan  ciw.  «id 
trout 


DIsUct  S-Nolh  of  a  «ne  knn  Pok<  8«ile 
toBoUdsr  Point 


District  9— Sedton  9-A  . 


DisMd  9— Sadion  9-B  north  of  the  Mkjda 
of  Swain  Pok«. 

DisUct  ll>-Waat  of  a  Una  from  Pkaa  PoM 
to  Falae  Pak«  Pybus. 

DisWd  12— South  of  a  Ikw  from  Rahary 
Pak<  to  south  Passage  Pok<  md  norm 
of  the  laMude  of  Poini  Caulioa 

DWrict  13— Sadion  13-A  south  of  Iha  Wi- 
kida  of  Cape  Edwanl 

Diatrid  13— Sedton  13-S  nodh  of  the  laV- 
kJda  of  Redliah  Cape. 


Oistrid  13— Sadton  13-C  . 


Saknon  and  Dolly  Vardan  char 
Saknon  and  Dcly  Vardan  char 
Saknon  and  DoNy  Vardan  char 
Saknon  and  Doly  VanJan  char 
Saknon  and  Ooly  Vardan  ctar 

Sockaya  saknon 

Sockeye  saknon 


Dislrid  13-Sadkin  13-C  eeat  of  tta  lav 
gikide  of  Pak«  azsiMth. 


Sockaye  saknon . 


Saknon  and  Ooly  Vaidan  char 


RasWants  of  the  Soulhviestem  Diskid  wNch  Is  mainland  mtais 
(Mm  the  outer  point  on  the  norm  shore  of  GranUe  Bay  to 
Cape  FakMd.  and  Knight  Island.  Chanega  Island,  BaiiMdoa 
Wand.  Evana  Mand.  Ekkiglon  Island.  Ulouche  Island  and 


RaaUanls  of  the  vaagaa  of  TatWek  and  ElHW. 


Raaidania  ol  the  araa  east  of  Yakulat  Bay,  kdudng  Iha  Wants 
ariMn  Yakutat  Bay.  tmst  of  the  SitiA  Rivar  (kak^a,  and 
aouth  of  and  indudng  Knight  Island. 

Reaidanls  of  the  area  east  of  YakiM  Bay.  kidudkig  the  islwds 
withki  Yakutat  Bay.  ««at  of  the  SIti*  Rivar  drakiua.  ml 
south  of  and  indudkig  Knight  Wand. 

Rasklanis  of  the  City,  of  Saxman. 


RasManla  of  the  Cly  of  Sanran. 


Reaklents  of  the  City  of  Kaaaan  and  In  the  dMnage  of  the 
southeastern  shore  of  the  Kasaan  Pei^naula  «vest  of  132'^0' 
W.  tong.  and  seat  of  132'^'  W.  king. 


ResMsnis  of  the  kwnsite  of  Hydatxsg. 

Reaklerta  of  Iha  City  of  Mavmck  and  on  Prtoca  of  Wales  Maid 
w«hk>  tw  tioundaiies  of  the  Klawock  Heenya  Coiporatton 
land  hoUkigs  as  they  exist  in  January  1989,  and  those  resi- 
dents of  Ihe  City  of  Craig  and  on  Prince  of  Wales  Island  ¥»«>- 
In  the  IXKjndariea  d  the  Shan  Seel  Coporalkxi  land  hoktngs 
as  they  exist  in  January  1989. 

Rasklanis  of  the  City  of  Klawack  and  on  Prince  ol  Wales  Island 
within  the  txxmdanes  of  the  Klawock  Heenya  Corporatton 
land  hokfngs  as  they  exist  in  January  1969.  and  those  resl- 
derts  of  Bw  City  of  Craig  and  on  Prince  of  Wales  Island  with- 
in the  boundaries  of  the  Shan  Soet  Corporation  land  hoidkigs 
as  they  exist  in  January  1989. 

ResMents  of  the  City  of  Kake  and  in  Kupreanof  Island  drain- 
ages emptying  into  Keku  Skait  south  of  Pokil  WWte  arxl  nodh 
of  Portage  Bay  boat  harter. 

Rasklents  of  the  City  of  Kaks  and  ki  Kupreanof  Island  drain- 
ages emptying  into  Keku  Ska!  south  of  Pokil  WhMe  and  north 
of  the  Portage  Bay  boat  haitxv. 

ReaUants  of  Ihe  City  of  Kake  and  In  Kupreanof  lalsnd  (kakv 
ages  emptying  Into  Keku  Strait  south  of  Pokit  While  and  north 
of  the  Portage  Bay  boat  hartxir. 

Raeklanta  of  the  City  of  Kake  and  in  Kupeanof  Island  drakv 
agea  emplykig  into  Keku  Strait  south  of  Pokit  WMe  and  north 
of  the  Portage  Bay  boat  hartxx. 

Raaklenis  of »»  CHy  of  Angoon  and  akmg  the  western  shore  of 
Admkaly  Island  north  of  the  latitude  of  Saivl  Island,  south  of 
tr»  WHuda  of  Thayer  Creek,  aixl  west  of  :3*°3(y  W.  tono. 
indudkig  KWianoo  Island. 

Residenia  of  the  City  and  Borough  o^Saka  in  ckainagaa  which 
empty  kite  Sedton  13-8  north  of  the  latilude  of  Dorothy  Nar- 
rows. 

RaaUanta  of  Iha  City  and  Borough  of  Sllka  ki  (kakogas  whk:h 
empty  kite  Sadton  13-8  north  of  Ihe  Whjde  of  Doiothy  Nar- 
rowa. 

RaaMarts  of  the  City  and  Borough  of  SKka  ki  (kakiagas  whk:h 
empty  into  Sadton  13-B  north  of  the  WNuda  of  DoroOiy  Nar- 
rows. 

Raaklenta  of  the  Oty  of  Angoon  and  along  the  western  shore  of 
Admkaly  Island  north  of  the  latitude  of  Sand  Island,  south  of 
the  latiluds  of  Thayer  Creak,  and  waat  of  134''30'  W.  kxw., 
kidudkig  KiWsnoo  Island. 
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Araa  . 

Spades  V 

Oetenninalton 

Oislrict  14— Sadkm  14-B  and  14-C 

Diakk:!  IS— Chlkat  and  Chlnol  Rivers 

Sahnoa     amel     and 
Vanlan  char. 

Ooly 

Rasklents  of  the  Cly  of  Hoonah  and  to  Chichagof  Wand  drakv 
ages  on  t»  saatam  ahora  of  Port  Frederick  from  Garttoa 
Creak  to  PoktSophta. 

Rasklents  west  of  Ihe  Haines  highway  between  IMe  20  and 

darts  In  the  drakiage  of  Excurann  Inlet 
' V 

(b)  [Reserved] 

Subpart  D — Subslstonce  Taking  of 
Fish  and  Wildlife 

3.  In  Subpart  D  of  36  CFR  36  part  242 

and  50  cm  part  100,  § .25  is  added 

afiective  August  1, 1996.  through  Jime 
30, 1997,  to  read  as  follows: 

§ .25  Subsistence  takjng  of 

midlife. 

(a)  EJefinitions.  The  following 
definitions  shall  apply  to  all  r^ulations 
contained  in  this  section. 

ADF6C  means  the  Alaska  Department 
of  Fish  and  Game. 

Aircmfi  means  any  kind  of  airplane, 
glider,  or  other  device  used  to  transport 
people  or  equipment  through  the  air. 
excluding  helicopters. 

Airport  means  an  airport  listed  in  the 
Federal  Aviation  Administration, 
Alaska  Airman's  Guide  and  chart 
supplement. 

Animal  means  those  species  with  a 
vertebral  coliunn  (backbone). 

Antler  means  one  or  more  solid,  horn- 
like appendages  protruding  from  the 
heed  of  a  caribou,  deer,  or  moose. 

Antlered  means  any  caribou,  deer,  or 
moose  having  at  least  one  visible  imtler. 

Antlerless  means  any  caribou,  deer,  or 
moose  not  having  visible  antlers 
attached  to  the  skull. 

Bear  means  black  bear,  or  brown  or 
grizzly  bear. 

Bow  means  a  longbow,  recurve  bow, 
or  compound  bow,  excluding  a 
crossbow,  or  any  bow  equipped  with  a 
mechanical  device  that  holds  arrows  «t 
fullclraw. 

Broadhead  means  an  arrowhead  that 
is  not  barbed  and  has  two  or  more  steel 
cutting  edges  having  a  minimum  cutting 
diameter  of  not  less  than  seven-eighths 
inch. 

Brow  tine  means  a  tine  on  the  front 
portion  of  a  mcK>se  antler,  typically 
projecting  forward  from  the  base  of  the 
antler  toward  the  nose. 

Bucic  means  any  male  deer. 

Bull  means  any  male  moose,  caribou, 
or  musk  oxrai. 

Closed  season  means  the  time  when 
wildlife  may  not  be  taken. 

Cub  bear  means  a  brown  or  grizzly 
bear  in  its  first  or  second  year  of  life,  or 
a  black  bear  [including  cinnamon  and 
blue  phases)  in  its  first  year  of  life. 


Designated  hunter  means  a  Federally 
qualified,  licensed  hunter  who  may  take 
all  or  a  portion  of  another  Federally 
qualified,  licensed  hunter's  harvest 
Umit(s)  only  imder  situations  approved 
by  the  Board. 

Edible  meat  means  the  breast  meat  of 
ptarmigan  and  grouse,  and.  those  parts 
of  black  bear,  brown  and  grizzly  bear, 
caribou,  deer,  mountain  goat,  moose, 
musk  oxen,  and  Oall  sheep  that  are 
typically  used  for  human  consumption 
which  are:  the  meat  of  the  ribs,  neck, 
brisket,  fixmt  quarters  as  far  as  the 
juncture  of  the  humerus  and  radius-ulna 
(elbow),  hindquarters  as  far  as  the  distal 
joint  (bottom)  of  the  tibia-fibula  (hock) 
and  that  portion  of  the  animal  between 
the  front  and  hindquarters:  however, 
edible  meat  of  species  listed  above  does 
not  include:  meat  of  the  head,  meat  that 
has  been  damaged  and  made  inedible  by 
the  method  of  taking,  bones,  sinew,  and 
incidental  meat  reasonably  lost  as  a 
result  of  boning  or  close  trimming  of  the 
bones,  or  viscera. 

Federally-qualified  subsistence  user 
means  a  rural  Alaska  resident  qualified 
to  harvest  fish  or  wildlife  on  Federal 
pubUc  lands  in  accordance  with  the 
Federal  Subsistence  Management 
Regulations  in  this  part. 
•    Fifty-inch  (50-inch}  moose  means  a 
bull  moose'Vritb  an  antler  spread  of  50 
inches  or  more. 

Full  curl  horn  means  the  horn  of  a 
Oall  sheep  ram:  the  tip  of  which  has 
grown  through  360  degrees  of  a  circle 
described  by  the  outer  surface  of  the 
horn,  as  viewed  from  the  side,  or  that 
both  horns  are  broken,  or  that  the  sheep 
is  at  least  8  years  of  age  as  determined 
by  horn  growth  annuU. 

Furbearer  means  a  beaver,  royote,        ' 
arctic  fox,  red  fox,  lynx,  marten,  mink, 
weasel,  muskrat,  rivw  (land)  otter,  red 
squirrel,  flying  squirrel,  ground  squirrel, 
marmot,  wolf  or  wolverine. 

Grouse  collectively  refers  to  all 
species  found  in  Alaska,  including 
spruce  grouse,  rufied  grouse,  blue 
grouse  and  sharp-tailed  grouse. 

Hare  or  hares  collectively  refers  to  all 
species  of  hares  (commonly  called 
rabbits)  in  Alaska  and  includes 
snowshoe  hare  and  tundra  hare. 

Harvest  limit  means  the  number  of 
any  one  species  permitted  to  be  taken  by 


any  one  person  in  a  Unit  or  portion  of 
a  Unit  in  which  the  taking  oonirs. 

Highway  means  the  driveable  surface 
of  any  constructed  road. 

Household  means  that  group  of 
people  residing  in  the  same  residence. 
Hunting  means  the  taking  of  wildlife 
within  established  hunting  seasons  with 
archery  equipment  or  firearms,  and  as 
authorized  by  a  required  hunliiig 
Ucense. 

Marmot  collectively  refers  to  all 
species  of  marmot  that  occur  in  Alaska 
including  the  hoary  marmot,  Alaska 
marmot,  and  the  wtxidchuclL. 

Motorized  vehicle  means  a  motor- 
driven  land,  air  or  water  conveyance. 

Open  season  means  the  time  when 
wildlife  may  be  taken  by  hunting  or 
trapping:  an  open  season  includes  the 
first  and  last  days  of  the  prescribed 
season  period. 

Otter  means  river  or  land  otter  only, 
excluding  sea  otter. 

Permit  hunt  means  a  hunt  for  which 
State  or  Federal  peonits  are  issued  by 
registration  or  other  means. 

Poison  means  any  substance  which  is 
toxic,  or  poisonous  upon  contact  or 
ingestion. 

Possession  means  having  direct 
physical  control  of  wildlife  at  a  given 
time  or  having  both  the  power  and 
intention  to  exercise  dominion  or 
control  of  wildlife  either  directly  or 
through  another  person  or  persons. 

Ptarmigan  collectively  refers  to  all 
species  found  in  Alaska,  including 
white-tailed  ptarmigan,  rock  ptarmigan, 
and  willow  ptarmigan. 

Ram  means  a  male  Dall  sheep. 

Registration  permit  means  a  permit 
whi(£  authorizes  hunting  and  is  issued 
to  a  person  who  agrees  to  the  specified 
hunting  conditions.  Hunting  permitted 
by  a  registration  permit  begins  on  an 
annoimced  date  and  continues 
throughout  the  open  season,  or  until  the 
season  is  closed  by  Board  action. 
Registration  permits  are  issued  in  the 
Older  applications  are  received  and/or 
are  based  on  priorities  as  determined  by 
SO  CFR  100.17  and  36  CFR  242.17. 

Sealing  means  placing  a  mark  or  tag 
on  a  portion  of  a  harvested  animal  by  an 
authorized  representative  of  the  ADF&G: 
sealing  includes  collecting  and 
recording  information  about  the 
conditions  under  which  the  animal  was 
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batvntad,  and  maasuraninnU  of  tba 
qpociinan  mbmitted  for  lealing,  or 
nuTsndenng  a  ipedfic  portiaD  of  the 
animal  for  biological  In/oimaUco. 

Semn-eighths  curl  bom  mean*  the 
him  of  a  male  Dall  ifaeep,  the  tip  of 
which  haa  grown  through  wvia-aight* 
(315  degrees)  of  a  dicle,  deaoibad  by 
the  outer  surbn  of  the  ban,  a*  viewed 
bom  the  aide,  or  with  both  homs 
broken. 

Sidn,  hide,  pelt  or  fur  mean  any 
tanned  or  imtanned  external  covering  of 
an  animal's  body:  excluding  bear.  The 
akin,  hide,  fur  or  pell  of  a  bear  shall 
mean  the  entire  external  covering  with 
claws  attached. 

Spike- folk  moose  mean*  a  bull  mooaa 
with  only  one  or  two  tines  oo  eithn 
antler,  male  calvea  ie  not  spike-fork 
bull*. 

Take  or  Taking  means  to  pnnua, 
hunt,  shoot,  trap,  net,  capture,  collact, 
kill,  hazm,  or  attempt  to  engage  in  any 
such  conduct. 

Tine  or  antierpoint  refen  to  any  point 
<m  an  antler,  the  length  of  which  is 
greater  than  it*  width  and  is  at  least  one 
indi. 

Transportation  means  to  ship, 
convey,  cany  or  transport  by  any  maaiu 
whatever,  and  deliver  or  receive  Car 
such  shipment,  conveyance,  carriage,  or 
tnnspoitatian. 

Trapping  means  the  taking  of 
fuibaarets  within  estkblishad  trapping 
seasons  and  with  a  raquired  trapping 
Uceite. 

Unclassified  wildlife  or  unclassified 
species  mean*  all  species  of  anim^^  Qot 
otherwise  classified  by  the  definitlan* 
herein,  or  regulated  under  other  Federal 
law  as  listed  in  paragraph  (i)  of  this 
section. 

Ungulate  meaiu  any  species  of  hoofed 
mmnmat  inrlnrfi^g  deer,  caribou, 
moose,  mountain  goat,  Dall  afaaep,  and 
musk  oxen. 

Unit  means  one  of  the  26  geographical 
areas  in  the  State  of  Alaska  known  as 
CanM  Management  Units,  or  GMU,  and 
collectively  listed  in  this  section  as 
Units. 

Wildlife  means  any  hare  (rabbit), 
ptarmigan,  grouse,  ungulate,  bear, 
furbearer,  or  unclassified  species  and 
includes  any  part,  product,  egg,  or 
oKpting  thereof,  or  carcass  or  part 
thereof. 

(b)  WUdlifs  may  be  taken  for 
subsistence  uses  by  any  method,  except 
as  prohibited  in  this  section  or  by  other 
Federal  statute.  Taking  wildlife  for 
subsistence  uses  by  a  prohibited  method 
is  a  violation  of  this  part.  Seasons  are 
closed  unless  opened  by  Federal 
regulation.  Hunting  or  trapping  during  a 
closed  season  or  in  an  area  closed  by 
this  part  is  prohibited. 


(1)  Except  for  special  provisions 
found  at  paragraph*  CkMD  through  (26) 
of  this  sactioD,  the  foUcnring  method* 
and  means  of  taking  wildlife  for 
subaistaoce  u«es  are  prohibited: 

(1)  Shooting  bam,  on,  ot  serosa  a 
higiiway; 

(U)  Uaiag  any  poiaoa: 

(ill)  Usi^  a  oelicopter  in  any  manner, 
including  transportation  of  individuals, 
aquipmant  or  wdldUb:  however,  this 
prohibition  does  not  apply  to 
tianspartatian  of  an  individual,  gear,  or 
wildUb  during  an  emergency  resctie  . 
(^Mratlon  in  a  life  tfaraatening  situation; 

(iv)  Taking  wildlife  bom  a  motorized 
land  or  air  vehicle,  when  that  vehicle  is 
in  motion  or  bom  a  motor-driven  boat 
when  the  boat'a  progress  from  the 
motor's  power  has  not  ceaaed: 

(v)  Using  a  motorized  vehicle  to  drive, 
hard,  or  molest  wildlife; 

(vi)  Using  or  being  aided  by  uae  of  a 
machine  gun,  set  gun,  or  a  shotgun 
larger  than  10  gauge; 

(vii)  Using  a  firearm  other  thana 
shotgun,  muzzle- loaded  rifle,  rifle  or 
pistol  using  center-firing  cartridges,  for 
the  taking  of  ungulates,  bear,  wolves  or 
wolverine,  except  that — 

(A)  An  individual  in  possession  of  a 
valid  trapping  license  may  use  a  firearm 
that  shoots  rimfire  cartridges  to  take 
wolves  and  wolverine; 

(B)  A  muzzle-loading  rifle  of  .Si- 
caliber  or  larger,  or  a  .4S-calibermazzle- 
loading  riile  with  a  250-grain,  or  larger, 
elongated  slug  may  be  used  to  take 
brown  beer,  black  bear,  moose,  musk 
oxen  and  mountain  goat; 

(viii)  Using  or  being  aided  by  use  of 
a  pit,  fire,  artificial  light,  radio 
communication,  artificial  salt  lick, 
explosive,  barbed  arrow,  bomb,  smoke, 
chemical,  conventional  steel  trap  with  a 
jaw  spread  over  nine  inches,  or  conibear 
style  trap  with  a  jaw  spread  over  1 1 
inches; 

(ix)  Using  a  snare,  except  that  an 
individual  in  possession  of  a  valid 
hunting  license  may  use  nets  and  snares 
to  take  unclassified  wildlife,  ptarmigan, 
grouse,  or  hares;  and,  individuals  in 
hpoesession  of  a  valid  trapping  license 
may  use  siuires  to  take  furbearers; 

(x)  Using  a  trap  to  take  ungulates  or 
beer 

(xi)  Using  hooks  to  physically  snag, 
impale  or  otherwise  take  wildhfe; 
however,  books  may  be  used  as  a  trap 
drag; 

(xii)  Using  a  crossbow  in  any  area 
restricted  to  bunting  by  bow  and  arrow 
only  to  take  ungulates,  bear,  wolf  or 
wolverine; 

(xiii)  Taking  of  ungulates,  bear,  wolf, 
or  wolverine  with  a  bow,  unless  the  bow 
is  capable  of  casting  a  7/8  inch  wide 
broadhead-tipped  arrow  at  least  175 


yard*  horiaontally,  and  the  arrow  and 
broadhaad  logsthar  wei^  at  laaat  one 
ounce  (437.5  gniiis); 

(xiv)  Using  bait  (or  taking  ungulates, 
bear,  wolf,  or  wolvwine;  exnpl,  bait 
may  be  used  to  take  wolves  and 
wolverine  with  a  trapping  license,  and. 
bait  may  be  uaedto  take  black  bears 
with  a  himting  license  as  authoriasd  in 
Unit-specific  regulations  at  pangraphs 
(k)(l)  through  (26)  of  this  section. 
Baiting  of  black  bears  is  subject  to  the 
following  restrictions: 

(A)  No  person  may  establish  a  black 
bear  bait  station  unless  he  or  she  first 
re^stets  the  site  with  AOFftG; 

(B)  A  person  using  bait  shall  clearly 
mark  the  site  with  a  sign  reading  "black 
beer  bait  station"  that  also  displays  the 
person's  hunting  license  number  and 
AOF&G  aasigited  number; 

(C)  Only  biodegradable  materials  may 
be  used  for  bait;  only  the  head,  bones, 
viscera,  or  skin  of  legally  harvested  fish 
and  wildlife  may  be  used  for  bait; 

(D)  No  person  may  use  bait  within 
onoKpiarter  mile  of  a  publicly 
maintained  road  or  trail; 

(E)  No  person  may  use  bait  within  one 
mile  of  a  house  or  other  pennanent 
dwelling,  or  within  one  mile  of  a 
developed  campgroimd,  or  developed 
recreational  bcdUty; 

(F)  A  person  using  bait  shall  remove 
litter  and  equipment  from  the  bait 
station  site  when  hunting  is  completed; 

(C)  No  person  may  give  or  receive 
remuneration  br  the  use  of  a  bait 
station,  including  barter  or  exchange  of 
goodr, 

(H)  No  person  may  have  more  than 
two  bait  stations  with  bait  present  at  any 
one  time; 

(xv)  Taking  swimming  imgulates, 
bear,  wolves  or  wolverine: 

(xvi)  Taking  or  assisting  in  the  taking 
of  ungulates,  bear,  wolves,  wolverine,  or 
other  furbearers  before  3:00  a.m. 
following  the  day  in  which  airborne 
travel  occurred  (except  for  flights  in 
regularly  scheduled  commerdal 
aircraft);  however  this  restriction  does 
not  apply  to  subsistence  taking  of  deer, 

(xvii)  Taking  a  boar  cub  or  a  sow 
accompanied  by  cub(s). 

(2)  Wildlife  taken  in  defense  of  life  or 
property  is  not  a  subsistence  use; 
wildlife  so  taken  is  subject  to  State 
regulations. 

(3)  The  following  methods  and  means 
of  trapping  furbearers.  for  subsistence 
uses  pursuant  to  the  requirements  of  a 
trapping  license  are  prohibited,  in 
addUion  to  the  prohibitions  listed  at 
paranapb  (b)(1)  of  this  section: 

(i)  Disturbing  or  destroying  a  den, 
except  that  any  muskrat  pushup  or 
feeding  house  may  be  disturbed  in  the 
course  of  trapping: 


39712         Fwleral  Regiiter  /  Vol.  61,  No.  147  /  Tuesday,  July  30,  1996  /  Rules  and  Regulatioiu 


Federal  Regirter  /  Vol.  61,  No.  147  /  Tuesday,  July  30.  1996  /  Rules  and  Ragulationa         39711 


(ii)  Disturbing  or  destroying  any 
beaver  house; 

(iii)  Taking  beaver  by  any  means  other 
•ban  a  steel  trap  or  snare,  except  that 
firearms  may  be  used  in  certain  Units 
with  established  seasons  as  identified  in 
Unit-specific  regulatioiu  found  in  this 
subpart; 

(iv)  Taking  otter  with  a  steel  trap 
having  a  jaw  spread  of  less  than  five  and 
seven-ei^ths  inches  during  any  closed 
mink  and  marten  season  in  the  same 
Unit; 

(v)  Using  a  net.  or  fish  trap  (except  a 
blackfish  or  fyke  trap);. 

(vi)  Taking  beaver  in  the  Minto  Flats 
Management  Area  with  the  uae  of  an 
aircraft  for  ground  transportation,  or  by 
landing  within  one  mile  of  a  beaver  trap 
or  set  used  by  the  transported  person: 

(vii)  Taking  or  assisting  in  the  taking 
of  furbearers  by  firearm  before  3:00  a.m. 
on  the  day  following  the  day  on  which 
airborne  travel  occurred;  however,  this 
does  not  apply  to  a  trapper  using  a 
firearm  to  dispatch  furbearers  caught  in 
a  trap  or  snare. 

(c)  Possession  and  Transportation  of 
WUdUfe. 

(1)  Except  as  specified  in  paragraph 
(c)(3)(ii)  or  (c)(4)  of  this  section,  or  as 
otherwise  provided,  no  person  may  take 
a  species  of  wildlife  in  any  Unit,  or 
portion  of  a  Unit,  if  that  person's  total 
statewide  take  of  that  species  has 
already  been  obtained  under  Federal 
and  Slate  regulations  in  other  Units,  or 
portions  of  other  Units. 

(2)  An  animal  taken  under  Federal  or 
State  regulations  by  any  member  of  a 
conununity  with  an  established 
conununity  harvest  limit  for  that  species 
counts  toward  the  community  harvest 
limit  for  that  species.  Except  for  wildlife 

taken  pursuant  to  $ .6(f)(3)  or  as 

otherwise  provided  for  by  this  Part,  an 
animal  taken  as  part  of  a  community 
harvest  limit  counts  toward  every 
community  member's  harvest  liinit  for 
that  species  taken  under  Federal  or  State 
of  Alaska  regulations. 

(3)  Harvest  limits. 

(i)  Harvest  limits,  including  those 
related  to  ceremonial  uses,  authorized 
by  this  section  and  bag  limits 
established  in  State  regulations  may  not 
be  accumulated. 

(ii)  Wildlife  taken  by  a  desigiuted 
himter  for  another  person  pursuant  to 

§ .6(f)(2),  counts  toward  the 

individual  harvest  limit  of  the  person 
for  whom  the  wildlife  is  taken. 

(4)  The  harvest  limit  specified  for  a 
trapping  spf^son  for  a  species  and  the 
harvest  limit  set  for  a  hunting  season  for 
the  same  species  are  separate  and 
distinct.  This  means  that  a  person  who 
has  taken  a  harvest  limit  for  a  particular 
species  under  a  trapping  season  may 


take  additional  animals  under  the 
harvest  limit  specified  for  a  hunting 
season  or  vice  versa. 

(5)  A  brawn/grizzly  bear  taken  in  a 
Unit  or  portion  of  a  Unit  having  a 
harvest  limit  of  one  brown/grizzly  bear 
per  year  counts  against  a  one  brown/ 
grizzly  bear  every  four  regulatory  years 
harvest  limit  in  other  Units;  an 
individual  may  not  take  more  than  one 
brown/grizzly  bear  in  a  r^ulatory  year. 

(6)  A  harvest  limit  apphes  to  the 
number  of  animals  that  can  be  taken 
during  a  regulatory  year;  however, 
harvest  limits  for  grouse,  ptarmigan,  and 
caribou  (in  some  Units)  are  regulated^by 
the  number  that  may  be  taken  per  day. 
Harvest  limits  of  grouse  and  ptarmigan 
are  also  regulated  by  the  number  that 
can  be  held  in  possession. 

(7)  Unless  otherwise  provided,  any 
person  who  gives  or  receives  wildlife 
shall  furnish,  upon  a  request  made  by  a 
Federal  or  State  agent,  a  signed 
statement  describing  the  following: 
names  and  addresses  of  persons  who 
gave  and  received  wildlife,  the  time  and 
place  that  the  wildlife  was  taken,  and 
identification  of  species  transferred. 
Where  a  qualified  subsistence  user  lias 
designated  another  qualified  subsistence 
user  to  take  wildlife  on  his  or  her  behalf 

in  actordance  with  S .6,  the  permit 

siiall  be  furoished  in  place  of  a  signed 
statement. 

(8)  A  rural  Alaska  resident  who  has 
been  designated  to  take  wildlife  on 
belialf  of  another  rural  Alaska  resident 

in  accordance  with  § .6,  shall 

promptly  deliver  the  wildlife  to  that 
rural  Alaska  resident. 

(9)  No  person  may  possess,  transport, 
give,  receive  or  barter  wildlife  that  was 
taken  in  violation  of  Federal  or  State 
statutes  or  a  regulation  promulgated 
thereunder. 

(10)  Evidence  of  sex  and  identity. 

(i)  If  subsistence  take  of  Dall  sheep  is 
restricted  to  a  ram,  no  person  may 
possess  or  transport  a  harvested  ^eep 
unless  both  horns  accompany  the 
animal. 

(ii)  If  the  subsistence  taking  of  an 
ungulate,  except  sheep,  is  restricted  to 
one  sex  in  the  local  area,  no  person  may 
possess  or  transport  the  carcass  of  an 
animal  taken  in  that  area  unless 
sufficient  portions  of  the  external  sex 
organs  remain  attached  to  indicate 
conclusively  the  sex  of  the  animal; 
however,  this  paragraph  (c)(10)(ii)  does 
not  apply  to  the  carcass  of  an  ungulate 
that  has  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  upon  arrival  at  the 
location  where  it  is  to  be  consumed. 

(iii)  If  a  moose  harvest  limit  includes 
an  antler  size  or  configuration 
restriction,  no  person  may  possess  or 


transport  the  moose  carcass  or  its  parts 
unless  both  antlers  accompany  the 
carcass  or  its  parts.  A  person  possessing 
a  set  of  antlers  with  less  than  the 
required  nimiber  of  brow  tines  on  one 
antler  shall  leave  the  antlers  naturally 
attached  to  the  unbroken,  uncut  sigill 
plate;  however,  this  paragraph 
(c)(10)(iii)  does  not  apply  to  a  moose 
carcass  or  its  parts  that  have  been 
butchered  ana  placed  in  storage  or 
otherwise  prepared  for  cansumption 
after  arrived  at  the  place  where  it  is  to 
be  stored  or  consumed. 

(d)  A  person  who  takes  an  animal  that 
has  been  marked  or  tagged  for  scientific 
studies  must,  within  a  reasonable  time, 
notify  the  ADFftG  or  the  agency 
identified  on  the  collar  or  marker,  when 
and  where  the  animal  was  taken.  Any 
ear  tag,  collar,  radio,  tattoo,  or  other 
identification  must  be  retained  with  the 
hide  until  it  is  sealed,  if  sealing  is 
required;  in  all  cases,  any  identification 
equipment  must  be  relumed  to  the 
AOF&G  or  to  an  agency  identified  on 
such  equipment. 

(e)  Sealing  of  bear  skins  and  skulls. 

(1)  Sealing  requirements  for  bear  shall 
apply  to  brawn  bears  taken  in  all  Units, 
except  as  specified  below,  and  black 
bears  of  all  color  phases  taken  in  Units 
1-7, 11-16.  and  20. 

(2)  No  person  may  possess  or 
transport  from  Alaska,  the  untaimed 
skin  or  skull  of  a  bear  unless  the  sldn 
and  skull  have  been  sealed  by  an 
authorized  representative  of  ADF&G  in 
accordance  with  State  or  Federal 
regulations,  except  that  the  skin  and 
skull  of  a  brown  bear  taken  under  a 
registration  permit  in  the  Western 
Alaska  Brown  Bear  Management  Area, 
the  Northwest  Alaska  Brown  Bear 
Management  Area,  Unit  S,  or  Unit  9(B) 
need  not  be  sealed  unless  removed  &om 
the  area. 

(3)  A  person  who  possesses  a  bear 
shall  keep  the  skin  and  skull  together 
until  a  representative  of  the  ADFftG  has 
removed  a  rudimentary  premolar  tooth 
from  the  skull  and  sealed  both  the  skull 
and  the  skin;  however,  this  provision 
shall  not  apply  to  brown  bears  taken 
within  the  Western  Alaska  Brown  Bear 
Management  Area,  the  Northwest 
Alaska  Brown  Bear  Management  Area, 
Unit  5.  or  Unit  9(B)  which  are  not 
removed  from  the  Management  Area  or 
Unit. 

(i)  In  areas  where  sealing  is  required 
by  Federal  regulations,  no  person  may 
possess  or  transport  the  hide  of  a  bear 
which  does  not  have  the  penis  sheath  or 
vaginal  orifice  naturally  attached  to 
indicate  conclusively  the  sex  of  the 
bear. 

(ii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Western  Alaska  Brovm  Bear 
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Management  Area  is  removed  from  the 
area,  it  miut  Sist  be  sealed  by  an 
AOF&G  representative  in  Bethel, 
Dillingham,  or  McGrath:  at  the  time  of 
sealing,  the  ADF8K^  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(iii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Northwestern  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area,  it  must  first  be  sealed  by  an 
ADF&C  representative  in  Barrow, 
Fairtianks,  Galena,  or  Kotzebue;  at  the 
time  of  sealing,  the  AOFtC 
representative  shall  remove  and  retain 
the  akin  of  the  skull  and  front  claws  of 
the  bear. 

(iv)  If  the  skin  or  skull  of  a  bear  taken 
in  Unit  5  is  removed  from  the  area,  it 
must  first  be  sealed  by  an  AOF&6 
representative  in  Yakutal;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(v)  U  the  skin  or  skull  of  a  bear  taken 
in  Unit  9(B)  is  removed  from  the  area, 
it  must  first  be  sealed  by  an  ADF&G 
representative  in  Port  Algworth  or  King 
Salmon:  at  the  time  of  sealing,  the 
ADF*G  representative  shall  remove  and 
retain  the  skin  of  the  skull  and  front 
claws  of  the  bear. 

(4)  No  person  may  falsify  any 
information  required  on  die  sealing 
certificate  or  temporary  sealing  form 
provided  by  the  ADF&G  in  accordance 
with  State  regulations. 

(0  Sealing  of  beaver,  lynx,  marten, 
otter,  wolf,  and  wolverine.  No  person 
may  possess  or  transport  from  Alaska 
the  untanned  skin  of  a  marten  taken  in 
UniU  1-S,  7, 13(E),  and  14-16  or  the 
untanned  skin  of  a  beaver,  lynx,  otter, 
wolf,  or  wolverine,  whether  taken  inside 
or  outside  the  slate,  unless  the  skin  has 
been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  regulations. 

(g)  A  person  who  takes  a  species 
listed  in  paragraph  (0  of  this  section  but 
who  is  unable  to  present  the  skin  in 
person,  must  complete  and  sign  a 
temporary  sealing  form  and  ensure  that 
the  completed  temporary  sealing  form 
and  skin  are  presented  to  an  authorized 
.-epresentative  of  ADF&G  for  seaUng 
consistent  with  requirements  listed  in 
paragraph  (f)  of  this  section. 

(h)  Utilization  of  Wildlife. 

(1)  No  person  may  use  wildlife  as 
food  for  a  dog  or  furbearer,  or  as  bait, 
except  for  the  follovring: 

(i)  The  hide,  skin,  viscera,  head,  or 
bones  of  wildlife: 

(ii)  The  skinned  carcass  of  a  furbearer; 

(iii)  Squirrels,  hares  (rabbits),  grouse 
and  ptarmigan:  however,  the  breast  meat 
of  grouse  and  ptarmigan  may  not  be 
used  as  animal  food  or  bait: 


(iv)  Unclassified  wildlife. 

(2)  A  person  taking  wildlife  for 
subsistence  shall  salvage  the  following 
parts  for  human  use: 

|i)  The  hide  of  a  wolf,  wolverine, 
coyote,  fox,  lynx,  marten,  mink,  weasel 
or  otter, 

(ii)  The  hide  and  edible  meat  of  a 
brown  bear,  except  that  the  hide  of 
brown  bears  taken  in  the  Western  and 
Northwestern  Alaska  Brown  Bear 
Management  Areas  and  Units  5  and  9(B) 
need  not  be  salvaged; 

(iii)  The  hide  and  edible  meat  of  a 
black  bear 

(iv)  The  hide  or  meat  of  squirrels, 
hares  (rabbits),  marmots,  beaver, 
muskrats.  or  unclassified  wildlife. 

(3)  Failure  to  salvage  edible  meat  of 
imgidates,  bear,  or  grouse  and  ptarmigan 
is  prohibited. 

(4)  Failure  to  salvage  the  edible  meat 
may  not  be  a  violation  if  such  bilure  is 
caused  by  circumstances  beyond  the 
control  of  a  person,  including  theft  of 
the  harvested  wildlife,  unanticipated 
weather  conditions,  or  unavoidable  loss 
to  another  animal. 

(i)  The  regulations  found  in  this 
section  do  not  apply  to  the  subsistence 
taking  and  use  of  wrildlife  regulated 
pursuant  to  the  Fur  Seal  Act  of  1966  (80 
Stat.  927, 16  U.S.C.  1187),  the 
Endangered  Species  Act  of  1973  (87 
Stat.  884, 16  U.S.C.  1531-1543).  the 
Marine  Mammal  Protection  Act  of  1972 
(86  Stat.  1027;  16  U.S.C.  1361-1407), 
and  the  Migratory  Bird  Treaty  Act  (40 
Stat.  755: 16  U.S.C.  703-711),  or  any 
amendments  to  these  Acts.  The  taking 
and  use  of  wildlife,  covered  by  these 
Acts,  will  conform  to  the  specific 
provisions  contained  in  these  Acts,  as 
amended,  and  any  implementing 
regulations. 

(jl  Rural  residents,  non-rural 
residents,  and  nonresidents  not 
specifically  prohibited  by  Federal 
regulations  from  hunting  or  trapping  on 
public  lands  in  an  area,  may  hunt  or 
trap  on  public  lands  in  accordance  with 
the  appropriate  Stale  regulations. 

(k)  Unit  Regulations.  Subsistence 
taking  of  unclassified  wildlife,  all 
squirrel  species,  and  marmots  is 
allowed  in  all  Units,  without  harvest 
limits,  for  the  period  of  luly  l-)une  30. 
Subsistence  taking  of  vrildlife  outside 
established  Unit  seasons,  or  in  excess  of 
the  established  Unit  harvest  limits,  is 
prohibited  unless  otherwise  modified  by 
subsequent  regulation.  Taking  of 
wildlife  under  State  regulations  on 
public  lands  is  permitted,  except  as 
otherwise  restricted  at  paragraphs  (k)(l) 
through  (26)  of  this  section.  Additional 
Unit-specific  restrictions  or  allowances 
for  subsistence  taking  of  wildlife  are 


identified  at  paragraphs  (k)(l)  through 
(26)  of  this  section. 

(1)  Unit  1.  Unit  1  consists  of  all 
mainland  draitkages  from  Dixon 
Entrance  to  Cape  Fairweather,  and  those 
islands  east  of  the  center  line  of 
Qarance  Strait  from  Dixon  Entrance  to 
Caamano  Point,  and  all  islands  in 
Stephens  Passage  and  Lynn  Canal  north 
of  Taku  Inlet: 

(i)  Unit  1(A)  consists  of  all  drainages 
south  of  the  latitude  of  Lemesurier  Point 
including  all  drainages  into  Behm 
Canal,  excluding-alldreinagas  of  Ernest 
Sound; 

(ii)  Unit  KB)  consists  of  all  drainages 
between  the  latitude  of  Lemesurier 
Point  and  the  latitude  of  Cape  Fanshaw 
including  all  drainages  of  Ernest  Sound 
and  Farragut  Bay,  and  Including  the 
islands  east  of  the  center  lines  of 
Frederick  Sound,  Dry  Strait  (between 
Sergief  and  Kadin  Islands),  Eastern 
Passage,  Blake  Channel  (excluding 
Blake  Island),  Ernest  Sound  and  Sewaid 


(iii)  Unit  1(C)  consists  of  that  portion 
of  Unit  1  draining  into  Stephens  Passage 
and  Lyim  Canal  north  of  Cape  Fanshaw 
and  south  of  the  latitude  of  Eldred  Rock 
including  Bemers  Bay,  Sullivan  Island, 
and  all  mainland  portions  north  of 
Chichagof  Island  and  south  of  the 
latitude  of  Eldred  Rock,  excluding 
drainages  into  Farragut  Bay; 

(iv)  Unit  1(D)  consists  of  that  portion 
of  Unit  1  north  of  the  latitude  of  Eldred 
Rock,  excluding  Sullivan  Island  and  the 
drainages  of  Berners  Bay; 

(v)  In  the  following  areas,  the  taking 
of  wildUfe  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses; 

(B)  Unit  1(A)— in  the  Hyder  area,  the 
Salmon  River  drainage  downstream 
from  the  Riverside  Mine,  excluding  the 
Thumb  Creek  drainage,  is  closed  to  the 
taking  of  bear, 

(C)  Unit  KB)— die  Anan  Creek 
drainage  is  closed  to  the  taking  of  black 
bear; 

(D)  Unit  1(C): 

(1)  The  area  within  one-fourth  mile  of 
Mendenhall  Lake,  the  U.S.  Forest 
Service  Mendenhall  Glacier  Visitor's 
Center,  and  the  Center's  parking  area,  is 
closed  to  hunting; 

(2)  The  area  of  Mt.  Bullard  bounded 
by  the  Mendenhall  Glacier.  Nugget 
Creek  frtim  its  mouth  to  its  confluence 
with  Goat  Creek,  and  a  line  from  the 
mouth  of  Ckiat  Creek  north  to  the 
Mendenhall  Glacier,  is  closed  to  the 
taking  of  mountain  goat; 

(vi)  In  Unit  1(C),  Juneau  area,  the 
trapping  of  fiirbearers  for  subsistence 
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uses  is  prohibited  on  the  following 
public  lands: 

(A)  A  strip  within  one-quarter  mile  of 
the  mainland  coast  between  the  end  of 
Thane  Road  and  the  end  of  Glacier 
Highway  at  Echo  Cove: 

(B)  That  area  of  the  Mendenhall 
Valley  bounded  on  the  south  by  the 
Glacier  Highway,  on  the  west  by  the 
Mendenhall  Loop  Road  and  Montana 
Creek  Roed  and  Spur  Road  to 
Mendeidiall  Lake,  on  the  north  by 
Mendenhall  Lake,  and  on  the  east  by  the 
Mendenhall  Loop  Road  and  Forest 
Service  Glacier  Spur  Road  to  the  Forest 
Service  Visitor  Center, 

(C)  That  area  within  die  U.S.  Forest 
SOTvice  Mendenhall  Glacier  Recreation 
Area; 

(D)  A  strip  within  one-quarter  mile  of 
the  following  trails  as  designated  on 
U.S.  Geological  Survey  maps:  Herbert 
Glacier  Trail,  Windfall  Lake  Trail, 
Peterson  Lake  Trail,  Spaulding 
Meadows  Trail  (including  the  loop 
trail).  Nugget  Creek  Trail,  Outer  Point 
Trail,  Dan  MoUer  Trail,  Perseverance 
Trail,  Granite  Creek  Trail,  Mt.  Roberts 
Ttail  and  Nelson  Water  Supply  Trail, 


Sheep  Creek  Trail,  and  Point  Bishop 
Trail; 
(vU)  Unit-sped&c  regulations: 

(A)  Bait  mav  be  tised  to  hunt  black 
bear  in  Units  1(A).  1(B).  and  IP) 
between  April  15  and  ]une  15: 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  is  authorized  in  Units  1-5 
provided  that:' 

(1)  The  person  organizing  the 
religious  ceremony,  or  designee,  contact 
the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  the  Unitls)  in  which 
the  taking  will  occur, 

(2)  Hie  taking  does  not  violate 
recognized  principles  of  fish  and 
wiliUiie  conservation; 


(3)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  IS  days 
after  the  harvest,  submit  a  virritten  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur, 

(D)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-quaUfied  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  'The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  himt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Open  leasnn 


Black  Bear 

2  bears,  no  more  tinn  one  may  be  a  blue  or  glacier  bear 

BfOwnBear 

1  bear  every  tow  legulato'y  yeare  by  Stale  registration  permit  only  


Deer 

Unit  1(A>— «  andered  deer 
Unit  1(B)— 2  anHered  deer 


Unit  1(C)--4  deer  however,  anUerieas  deer  may  be  taken  only  Iram  Sept  15-Dec.  31 

Goat 

Unit  t(A)— navUlagigedo  Island  or^y  .- , __ _ 

Unit  1(B)— that  portion  north  of  ttie  Bradfiald  Canal  and  the  North  Fork  ol  the  BradHeld  flhw.  eidudlng  that  pwtnn 
between  LeConle  Bay  and  the  North  Fork  ol  Bradfiekt  River/Canal.  1  goat  by  State  registration  permit  only;  the 
taking  of  kids  or  namies  accompenled  tTy  kids  is  protiibited. 

Unit  1  (B)— that  portion  between  LeConle  Bay  and  the  North  Fork  ol  BradAeM  RiverCanal.  2  goats;  a  State  registra- 
tkxi  permit  will  be  required  lor  Itie  taking  ol  the  first  goat  and  a  Faderanegistratnn  permit  for  the  taking  ol  a  sec- 
ond goat:  the  taking  ol  Idds  oi  nannies  accompanied  by  kkls  is  prohUtad. 

Unit  1(A)  and  Unit  1(B) — Remainder— 2  goats  by  Slate  registration  permit  only  

Unit  1(C)— that  portion  ck^aining  into  Lynn  Canal  and  Stephens  Passage  between  Antler  River  and  Eagle  Qlader 
and  River— 1  goat  by  State  registration  permit  only. 

Umt  1(C)— that  portion  draining  into  Stephens  Passage  and  Taku  Inlet  between  Eagle  Glacier  and  River  and  Taku 
Glacier,  and  all  (kainages  ol  the  Chilkat  Range  south  ol  tlie  Endicott  River. 

Remainder  ol  Unrt  1  (C) — 1  goat  by  State  registratian  permit  only 


Unit  1(D)— that  portion  lying  north  ol  the  Katjehin  River  and  northeast  of  the  Haines  highway— 1  goat  by  Slate  leg- 
istratxm  permit  only. 

Unit  1(D)--that  portion  lying  between  Taiya  Inlet  and  River  and  the  White  Pass  and  YtScon  Raikoad 

Remainder  ol  Unit  1(D>--1  goat  by  Stats  .registiatun  permit  only 

Moose: 

Unitl(A)— 1  andered  bull 


Unit  1  (B)— south  and  east  o(  LeConle  Bay  and  Glacier— 1  antlered  bui  with  spiks-kxk  or  SOnnch  antlers  or  3  or 

more  brow  tines  on  either  antler.  t>y  State  registratnn  permit 

Remainder  ol  Unit  1  (B!  - — 

Urst  1(C).  that  portkm  south  01  Poim  Hobart  including  all  Port  Houghton  drainages— 1  andered  b(SI  with  apike*«k  or 

SCMnch  andars  or  3  or  more  brow  dnes  on  eidw  ander.  by  State  regislradon  permit. 
(tomainder  ol  Unit  1(C)— exckxSng  (kainages  o<  Bemers  Bay— 1  andered  bull  by  Slate  «agiatntk>n  parmi  only 


SapL  1-Jina  30. 

Sept  1S-OSC31. 
Mar.  lS-May31. 


Aug.1— Oac.31. 
Aug.  1-Oac.  31. 
Aug.  1-0ec.3i. 

No  open  season. 
Aug.1-Dec.31. 


Auo.1-Oec.31. 


Aug.  1-Dac31. 


No  op 

Aug.  1-KkM.  30. 
Sept  15-Nov.  30. 

No  open  season. 
Aug.  l-0ac31. 

SepL  iS-OcL  IS. 

Sept  iS-Oct.  15. 

No  open  season. 
Sept  iS-OcL  15. 

SapL  15-OcL  15. 
Noopsne 
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HafVMtlrriCB 


CojrolR 


Fox.  FM  Ondudng  Craas.  Bta*.  anclSlMf  Ptiaaw): 

2  Ham _._   

Hae  (Snomohos  and  Tunka): 

Stanspwitay               

Lytou 

2lyra  ..  _                      

Wn«-                                                                                                                                         

.•iwihjM                                   

WoNwtrw: 

Iwolvarira , 

Qrau9a  (Spnjca.  Btue  RiiM,  and  Stiani  taladt: 
5  per  day.  10  kir 


Ptannigan  (Rock.  Wow,  and  WWa  tHa  J): 
20  par  day,  40  ki  poaaaaMton 


Openaaaaon 


Saptl-Apr.aa 
Nov.  1-Falx  15. 
Sapt  1-Apr.  30. 
Oac.  I-Fab.  1S. 
Augl-Apr.aa 
Nov.  10-f<b.  IS. 
Aug.  1-May  IS. 
Aug.  1-May  IS. 


IM  1(A),  (B),  ard  (C)-Na  iant 
CoyolK 

Nobrtt. 


Fan.  Had  (kckalng  Creas,  Hack.  Jnd  SIvar  naaaa): 
No  In* 

Lym: 

No  Imll 


Nolknk. 


Mk*  and  Weaiil: 

No  Bm« 

Mmkrat 

No  imil 

Otter 

No  Ifnit 

WoK 

No  Hmit 

Wdvarkw: 

No  tnM 


Dec  1-May  IS. 
Dec.  I-Fab.  IS. 
Dae.  I-Fab.  IS. 
Dabl-Fab.  IS. 
Oac.  1-Fab.  IS. 
Oac  I-Fab.  IS. 
0ac.1-Fab.15L 
Oac.  1-Fab.  IS. 
Nov.  10-Apr.  20. 
Nov.  10-Apr.  30. 


(2)  Unit  Z  Unit  2  consists  of  Prince  of 
Wales  Island  and  all  islands  west  of  the 
center  lines  of  Clarence  Strait  and 
Kashevarof  Passage,  south  and  east  of 
the  canter  lines  of  Sumner  Strait,  and 
east  of  the  Imgitude  of  the  western  most 
point  on  Wanen  Island. 

(i)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  Juno  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine. 
except  for  persons  certified  as  disabled: 

(C)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
3r  mortuary  cycle,  including  memorial 
potlatcbes,  is  authorized  in  Units  1-5 
provided  that: 

(J)  Tha  person  organizing  the 
religious  ceremony,  or  designee,  contact 


the  appropriate  Federal  land 
managemani  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  manjigiTTg 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
niunber  to  be  taken,  the  Unit(s)  in  which 
the  taking  will  occur; 

(2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

(3)  Each  person  who  takes  wildUfe 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held: 


(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section, 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

P)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  commimity 
operating  under  a  community  harvest 
system.  The  designated  himter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  h\ail  for  any 
number  of  recipients  hut  may  have  no 
more  than  two  harvest  limits  m  his/her 
possession  at  any  one  time. 

(ii)  (Keserved) 
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Hanastlnttt 


Open 


Black  Baar 

2  bears,  no  more  Itwi  one  may  be  a  hkie  or  gladar  baar -1 

Deer 

4  dear,  however,  no  man  than  one  may  be  an  andeitess  deer.  Anderless  dear  may  tie  taken  only  durkig  tie  perkx) 
Oct  15-Oec31. 
Coyote: 

Fox.  Red  (inckjdkig  Ones,  Btaidc  and  Silver  Phaass): 


Hare  (Snowahoa  and  Tundra): 

S  hares  par  day  .....—.. — 

Lynx: 

2  lynx  ~ 

Wolf: 

5  wolves _-™ — 

Wolverkie: 

1  wolvenne 

Qrouae  (Spruce,  Bkje,  Rufled,  and  Sharp-tailed): 

5  per  day,  10  in  possession 


Ptamiigan  (Rock,  WIKow,  and  White-tailed): 
20  per  day,  40  in  posaesswn 


Sapt1-Juna30. 
Aug.  1-Oac  31. 

SapL  1-Apr.  30. 
Nov.  1-Fabi  15. 
SapL  1-Apr.  3a 
Dec.  1-Fab.  IS. 
Aug.  1-Apr.  sa 
Nov.  10-Fab.  IS. 
Aug.  1-May  IS. 
Aug.  1-May  IS. 


Trapping 


Beaver 

NolkT* 

Coyola: 

Nolkrtt - 

Fox,  Red  (inckidkig  Cross,  Black,  and  SHvar  Ptases): 

Nolki«„ „ 

Lynx: 

No  limit . 

Marten: 

No  Nmil  ....- 

Mink  and  Weasel: 

NoBmH 

Muskrat 

No  limit - 

OHer 

No  limit — _ - 

Wolf: 

No  limit - 

Wolverine: 

No  limit _ 


Dec.  I-May  IS. 
Dae.  1-Feb.  IS. 
Dec.  1-Fsb.  IS. 
Deo.  1-Fab.  IS. 
Dec.  1-Fab.  IS. 
Dec.  1-Fab.  IS. 
Oat  1-Fab.  IS. 
Dec.  1-Fab.  IS. 
Nov.  10-Apr.  30. 
Nov.  10-Apr.  sa 


(3)  Unit  3.  (i)  Unit  3  consists  of  all 
islands  west  of  Unit  1(B),  north  of  Unit 
2,  south  of  the  center  line  of  Frederick 
Sound,  and  east  of  the  center  line  of 
Chatham  Strait  including  Coronation, 
Kuiu,  Kupreanof,  Mitkof,  Zarembo, 
Kashevarof,  Woronkofski,  Etolin, 
Wrangell,  and  Deer  Islands. 

(ii)  m  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  In  the  Petersburg  vicinity,  a  strip 
one-fourth  mile  wide  on  each  side  of  the 
Mitkof  Highway  fixim  Milepost  0  to 
Crystal  Lake  campground  is  closed  to 
the  taking  of  imguUtes,  bear,  wolves 
and  wolverine; 

(B)  The  Petersburg  Cieek  drainage  on 
Kupreanof  Island  is  closed  to  the  taking 
of  black  bears; 

(C)  Blind  Slough  draining  into 
Wrangell  Narrows  and  a  strip  one-fourth 


mile  wide  on  each  side  of  Blind  Slough, 
from  the  hunting  closure  markers  at  the 
southernmost  portion  of  Blind  Island  to 
the  hunting  closure  markers  one  mile 
south  of  the  Blind  Slough  bridge,  are 
closed  to  all  hunting, 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  is  authorized  in  Units  1-5 
provided  that: 

(1)  The  person  organizing  the 
religious  ceremony,  or  designee,  contact 
the  appropriate  Federal  land 


management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
niunber  to  be  taken,  the  Unit(s)  in  which 
the  taking  will  occur, 

(2)  The  taking  does  not  violate 
recognized  principles  of  fidi  and 
wildlife  conservation; 

[3]  Each  person  who  takes  wildlife 
imder  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  tha 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 
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(4)  No  pennit  or  faarraM  tielvt  I* 
lequiied  far  takiiig  under  this  nctlan: 
however,  the  harvester  must  be  an 
Alaski  run!  resident  with  customary 
and  traditjonal  use  in  that  ar 
the  harvesting  will  occur; 


P)  A  FedenUy-quali&ed  subsislencs 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  conlmtmity  harvest 
system.  The  designated  hunter  must 


obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Opena 


HuntfeiQ 


2  bean,  no  more  tan  one  may  b«  tbkm  or  glaciar  bear 

IMI  3-Mho(  Wand.  WosuMxWd  Wand.  Bunannrtt  Wands,  and  Mt  portion  o(  Ki<)ra«nr  Wand  iMch  includes 
Undsnbwg  Panineuia  aaal  o(  •»  Pottage  B^rAXsiean  Canal  Portage— 1  anderad  dear  by  SIMe  ie||lB»alluii  par- 
mt  only;  however.  •«  city  imils  d  Pstsnbuig  and  Kupiewiot  ara  dcaad  10  hunting. 

AanWnder  o(  Unil  3—2  wderad  dear „ 


U^  3-**lto<  and  Wrangel  Islandi  -1  steered  b>J  »<«<  »f*»4ak  or  5(Hnch  andera  or  3  or  more  teow  llnea  on 
aNher  anMar  fy/  Stale  lagiatallon  permM  only. 

RanWndsf  of  Unit  3.  ^^^^ 

Coyots: 


Ro,  Red  (indudkig  Creaa.  Back,  and  StMT  Phaaaa): 


Hara  (SnoaWioa  and  Tunta): 
Sharaaperday 

Lync 

2lyra 


Swolvea . 
WoliMdne: 


1  wolverine. 


Qiouaa  (Spnjce,  Bkie,  Ruflad,  and  Sharp  Mad): 
5  per  day.  10  in  F 


Plannigan  (Rock.  WMow,  and  While  laHed): 
20  per  day,  40  in  pGssiiiloii 


Sept  l^kjna  30. 
Oct  15-Oct31. 

Aug.  1-Nov.  30. 
Sept  15-Oct  15. 
No  open  season. 
SepLI-Apr.  3a 
Nov.  1-Feb.  IS. 
Septl-Apr.Sa 
Dec.  1-Feb.  IS. 
Aug.1-Apr.3a 
Nov.  10-Fab.  IS. 
Aug.  1-«tay  IS. 
Aug.  1-May  15. 


Beaver 

Ui«3-Mlto(laJend _ 

Dec.  1-Apr.  IS. 

Dec.  1-May  IS. 
Dec.  I-Fab.  15. 
Dec.  1-Fab.  IS. 
Dec.  1-fab.  15. 
Dec.  1-Fab.  15. 
Dec.  1-Fab.  IS. 

No  lin*. 

Unit  3— except  MMItol  laland. 

No  limit  _.    „.               _     _.                       . 

Coyote: 

Nolmll__  

Fa».  Red  (indudkig  Creaa,  Back,  and  Saver  Phaaea): 
Noln«__ 

Lyme                                                                                                                                                    

NofciHt.               .     

Iklarten: 

Nolinil __         ...    

Mir*  and  Weasel: 

Noiimit _       .           _     __  ,„ 

Muskrat 

No  brut ._ 

Otlar                                                                                                                                     

Nolnil- „               

Oat  1-Fab.  15. 
Nov.  10-Apr.  30. 
Nov.  10.^Apr.  aa 

Woll:                                                                                                                      ~"    ~ 

Noln* ,„,                   

Wolverine: 
Nnima 

(4)  Unit  4.  m  Unit  4  consists  of^ 
islands  south  and  west  of  Unit  1(C)  and 
north  of  Unit  3  including  Admiralty. 
Baianof,  Quchagof.  Yakofai,  Inian, 
I^mesurier.  and  Pleasant  Islands. 


(ii)  bi  tha  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands; 

(A)  The  Seymour  Canal  Closed  Area 
(Admiralty  Island)  including  all 
drainages  into  northwestern  Seymour 


Canal  between  Staunch  Point  and  the 
southernmost  tip  of  the  unnamed 
peninsula  separating  Swan  Cove  and 
King  Salmon  Bay  including  Swan  and 
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Windfall  Islands,  is  closed  tothe  taking 
of  bears: 

(B)  The  Salt  Lake  Bay  Closed  Area 
(Admiralty  Island)  including  all  lands 
within  one-fourth  mile  of  Salt  Lake 
above  Klutchman  Rock  at  the  head  of 
Mitchell  Bay,  is  closed  to  the  taking  of 
bears: 

(C)  Port  Althorp  (Chichagof  Island), 
that  area  within  the  Port  Althorp 
watershed  south  of  a  line  from  Point 
Lucan  to  Salt  Chuck  Point  (Trap  Rock), 
is  closed  lo  the  taking  of  brown  bears; 

(D)  Northeast  Chichagof  Controlled 
Use  Area  (NECCUA)  consisting  of  all 
portions  of  Unit  4  on  Chichagof  Island 
north  of  Tenakee  Inlet  and  east  of  the 
drainage  divide  from  the  northwest 
point  of  Gull  Cove  to  Port  Frederick 
Portage,  including  all  drainages  into 
Port  Frederick  and  Mud  Bay,  is  closed 
to  the  use  of  any  motorized  land  vehicle 
for  brown  bear  hunting,  or  for  the  taking 
of  marten,  mink,  or  weasel. 

(iii)  Unit-specific  regulations: 
(A)  Boats  may  not  be  used  to  take 

bear,  wolves,  or  wolverine,  except  for 

persons  certified  as  disabled; 


(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  tiehalf  luiless  the 
recipient  is  a  member  of  a  community 
operating  imder  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time; 

(C)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  is  authorized  in  Units  1 — 5 
provided  that: 

(1)  The  person  organizing  the 
religious  ceremony,  or  designee,  contact 
the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 


nature  of  the  ceremony,  the  qiecies  and 
number  to  be  taken,  the  'Uiut(s)  in  which 
the  taking  will  occur; 

(2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

(3)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency-,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

l4j  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section: 
however,  the  harvester  must  be  an 
Alaska  r\ual  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(D)  Chichagof  Island  is  closed  lo  the 
use  of  any  motorized  land  vehicle  for 
the  taking  of  marten,  mink,  and  weasel. 


Harvest  limits 


Open  season 


Hunting 


Brown  Bear 

Unit  A — Chichagof  Island  south  and  west  of  a  line  that  foikMns  the  crest  of  tlie  Island  from  Rodi  Point  (58°  N.  laL. 
136°2r  W.  long.),  to  Rodgere  Point  (57°35'  N.  lal.  135°33'  W.  long.)  including  Yakobi  and  other  adiacent  islands; 
Baranot  Island  south  and  west  of  a  line  which  foltows  the  crest  of  tfie  island  from  Ntsmeni  Point  {57°34'  N.  laL. 
135°2S'  W.  long.),  to  the  entrance  of  Qui  Bay  (56°44'  N.  lat.  134-38'  W.  long.)  including  the  drainages  into  GU 
Bay  and  including  Kruzof  and  other  ac^acent  islands — 1  tiear  every  four  regulatory  years  by  State  registration  per- 
mit only. 

Unit  4 — ttiat  portkx)  in  Ihe  Nodtieast  Chichagof  Controlled  Use  Area— 1  t)ear  every  lour  reguWory  years  by  Slate 
registration  permit  only. 

Remainder  of  Unit  4 — 1  bear  every  four  reguiatory  years  by  State  regislralkxi  permit  only  ., — 

Deer. 

6  deer;  however,  andertess  deer  may  be  taken  only  from  SepL  1S-Jaiv31 - 

Goat: 

1  goat  by  State  ragistratkxi  permit  only  _ _ - 

Coyote: 

2  coyotes  _ — 

Fox,  Red  (Inchjding  Cross,  Black,  and  Silver  Phases): 

2  foxes  _ _ — . 

Han  (Snowshoe  and  Tundra). 

5  hares  per  day  ._ _ .» — . 

Lynx: 

2  lynx  _- - - - 

Wolt: 

Suvolves - _ — _ 

Wolverine: 

1  wolverine _ , _ _: 

Grouse  (Spruce,  Blue,  Rufled,  and  Sharp-tailed): 

5  per  day.  10  in  possessnn . _. - — -.... 

Ptarm^  (Rock,  WIHow,  and  Whte-lailed): 

20  per  day,  40  in  possessxxi „ — - - 


SepL  15-Oec.  31. 
Mar.  1S-May31. 


Mar.  tS-May  20. 

Sepl  15-Oec  31.- 
Mar.  IS-Alay  2a 

Aug.  1-Jan.  31. 

Aug.  1 -Dec.  31. 

SepL  1-Apr.  30. 

Nov.  1-Feb.  IS. 

SepL  I^Apr.  30. 

Dec  1-Feb.  IS. 

Aug.  1-Apr.  30. 

Nov.  lO-Fab.  IS. 

Aug.  1-May  15. 

Aug.  I.-May  IS. 


Tiapplng 


Beaver 

Unit  4— that  portion  east  01  Chatham  SIrail— No  limil  . 

Remainder  of  UnH  4  

Coyote: 

No  imil 


Dec.  1-May  IS. 
No  op 


Dec  1-Fab.  IS. 
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Harvaat  Irrili 


Opannason 


Foi.  Rad  (lnekjdk«  Craat.  BaEk.  no  SIvar  PtniM).- 
No  anna »— » — .. 

Lync 

No  IM . 


Unit  4— CMchagof  Wand-No  Imt  . 


Un*  4— CNohagof  Wand-No  ln«  . 

RamatKtac  d  UnK  4— No  imil 

MiWoal: 

NolnM 

ohm: 

NokiM 


NolMI. 
Wolvaiina: 
Nolmil. 


Oac.  1-Feb.  IS. 

Daa  1-F«b.  1& 

Daa  1-0ac.3l. 
Oaa  1-Fab.  15. 

Dae.  I-Dac.31. 
Dae.  1-Fab.  1S. 

Dae  1-Fab.  15. 

Dae  1-Fab.  15. 

Nov.  10-Apr.  30. 

Nov.  10-Apr.  sa 


(5)  Unit  5.  (i)  Unit  S  consisU  of  all 
Gulf  of  Alaska  dninagae  and  islands 
betwaen  Cape  Fairwaatber  and  the 
center  line  of  ley  Bay,  including  the 
Guyot  Hills: 

(A)  Unit  S(A)  consists  of  all  drainages 
east  of  Yalnitat  Bay,  Disenchantment 
Bay,  and  the  aaatam  edge  of  Hubbard 
Glacier,  and  includes  the  islands  of 
Yskutat  and  niaanrhantment  Bays; 

(B)  Unit  5(B)  consists  of  the  remainder 
of  Unit  5. 

(ii)  Public  lands  within  Glacier  Bay 
National  Park  are  dosed  to  all  taking  of 
wildlifs  for  subaistence  uses. 

(iii)  Unit.«pecific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
beer  between  April  IS  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  Unit  5  is  open  to  brxiwn  bear 
hunting  by  Federal  registration  permit 
in  lieu  of  a  State  metal  locking  tag;  no 
State  metal  locking  tag  is  reqiUred  for 
taking  a  brown  bear  in  Unit  5,  provided 


that  the  hunter  has  obtained  a  Federal 
re^stration  permit  prior  to  hunting; 

P)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  is  autluHized  in  Units  1-5 
provided  that: 

(IjThe  person  organizing  the 
religious  ceremony,  or  designee,  contact 
the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  manAging 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  the  Unit(s)  in  which 
the  taking  will  occur, 

(2)  The  taking  does  not  violate  ' 
recognized  principlea  of  Bsh  and 
wildlife  conservation; 

(3)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  titan  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 


managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wrildlilis 
taken,  the  date  and  locations  of  the 
talcing,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur, 

(E)  A  FederaUy.qualified  subsistence 
user  (recipient)  may  designate  another 
Federally.4lualified  subsistence  user  to 
take  deer  or  moo^  on  his  or  her  behalf 
unless  the  recipient  is  a  member  of  a 
community  operating  under  a 
community  harvest  system.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  himter  may  hunt  for  any 
ntunber  of  redpients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


HanraatHmita 


Open  season 


2  beare,  no  more  Ihan 
Brown  Bear 

1  baarbyPadanl 
Daar 

UnK  5(A)— 1  tuck 

Ui*  5(B) 

Qoat 


may  be  a  blue  or 
parmil  only  .» 


1  goal  by  Federal  ragialralian  pemiH  only 


Un*  5(A),  hknatak  Bench— 1  mooaa  by  Stale  lagMaian  pannt  only.  The  saaaon  ««■  be  doaad  ««lwn  5  mooaa 

haw  been  taken  Imn  Iha  Nuiatak  Bench. 
UnllS(A).  axoafX  Nuiatak  Bench— 1  anHered  tut  by  Federal  registralkin  petmit  only.  The  season  wM  be  ckiaed 

whan  ao  anlarad  bUb  have  been  taken  Inxn  the  UflU  The  season  wV  be  closed  In  that  porton  west  o(  me  Dan- 

garaua  Rtwar  atian  30  aniarad  bUb  have  been  taken  in  that  area.  From  Oct  15-Oct.  21,  pubic  lands  wil  be 

ctoaad  to  taMng  at  mooaa,  assapl  by  rural  Alaska  reaUenis  o«  Una  5(A). 


Saptl-JunaSO. 

Sep(.1-May3l. 

Nov.l-Nov.  30. 
Noopanseaaoa 

Aii||.1->taa31. 

Nov.'15-Feb.  15. 

Oct  a-Nov.  IS. 
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Hanest  limils 


Open 


Unit  5(B) — 1  andered  bull  by  State  registration  pennk  only.  The  season  wH  be  ctosed 
been  taken  torn  the  en^oaty  of  Unit  S(B). 
Coyote: 

2coyoles 


Mien  25  andered  buHs  have 


Septi 


IS. 


Fox,  Red  (inckjdhig  Cn3ss,  Black  and  SiMr  Pbasaa): 
2k»es.  - — 

Ham  (Snowshoe  and  Tundra): 

5  hares  per  day  .„ — 

Lynx: 


S«N)lve8  . 
Wolveiirw: 


1  wolvenne 

Grouse  (Spnjce,  Blue,  Rufled,  and  Sharp.tailed): 

5  per  day,  10  in  possesakx) 

Ptarmigan  (Rock,  Wiow,  and  WNIe-lailed); 

20  per  day,  40  in  possession 


SepL  1-Apr.  30. 
Nov.  1-Fab.  15. 
SepL  1-Apr.  30. 
Dec  1-Fab.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Auo.1-May15. 
Aug.  1-May  IS. 


Trapping 


Beaven 

NoUmit _ .-. -. 

Nov.  tO-May  15. 
Oae.  1-Fab.  15. 
Dae.  1-Fab.  15. 

Coyote: 

No  limit 

Fox.  Red  (inckidkig  Cross.  Black  and  Sjlver  Phases): 

No  limit                     ~ ... - -    T«-. 

Lynx: 

Marten: 

NoNmit - ~ — - - - 

Mirk  and  Weasel: 

Noimit - ..:- 

Muskrat: 

I<4q  lin^                                                                                                                         

Dec  1-Feb.  15. 
Nov.  10-Feb.  15. 
Nov.  10-Fab.  15. 
Dec  1-Feb.  IS. 

Otter 

No  limit                                      - „ „ .. "... 

Nov.  10-Feb.  15. 

Wolf: 

No  limit - -.- 

Wolverine: 

No  Hn« _ - .- -        

Nov.  10-Apc.  30. 
Nov.  10-Apr.  3a 

(6J  Unit  6.  (i)  Unit  6  consists  of  all 
Gulf  of  Alaska  and  Prince  William 
Sound  drainages  &om  the  center  line  of 
Icy  Bay  (excluding  the  Guyot  Hills)  to 
Cape  Fairfield  including  Kayak, 
Hinchinbrook,  Montague,  and  adjacent 
islands,  and  Middleton  Island,  but 
excluding  the  Copper  River  drainage 
upstream  from  Miles  Glacier,  and 
excluding  the  Nellie  Juan  and  Kings 
River  drtdnages: 

(A)  Unit  6(A)  consists  of  Gulf  of 
Alaska  drainages  east  of  Palm  Point  near 
Katalla  inclucUng  Kanak,  Wingham,  and 
Kayak  Islands; 

(B)  Unit  6(B)  consists  of  Gulf  of 
Alaska  and  Copper  River  Basin 


drainages  west  of  Palm  Point  near 
Katalla,  east  of  the  west  bank  of  the 
Copper  River,  and  east  of  a  line  from 
Flag  Point  to  Cottonwood  Point; 

(C)  Unit  6(C)  consists  of  drainages 
west  of  the  west  bank  of  the  Copper 
River,  and  west  of  a  line  from  Flag  Point 
to  Cottonwood  Point,  and  drainages  east 
of  the  east  bank  of  Rude  River  and 
drainages  into  the  eastern  shore  of 
Nelson  Bay  and  Orca  Inlet; 

(D)  Unit  6(D)  consists  of  the 
remainder  of  Unit  6. 

(ii)  For  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Goat  Mountain  goat 
oteervation  area,  which  consists  of  that 


portion  of  Unit  6(B)  bounded  on  the 
north  by  Miles  Lake  and  Miles  Glacier, 
on  the  south  and  east  by  Pleasant  Valley 
River  and  Pleasant  Glacier,  and  on  the 
west  by  the  Copper  River,  is  closed  to 
the  taking  of  mountain  goat; 

(B)  The  Heney  Range  goat  observation 
area,  which  consists  of  that  portion  of 
Unit  6(C)  south  of  the  Copper  River 
Highway  and  west  of  the  Eyak  River,  is 
closed  to  the  taking  of  mountain  goat. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  IS  and  June  IS; 

(B)  Coyotes  may  be  taken  in  Units 
6(B)  and  6(C)  with  the  aid  of  artificial 
li^ts. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear. 

1  bear _. - 

Deer 

4  deer,  however,  antleiless  deer  may  be  taken  only  from  OcL  1-Oac  31  , 


SepL  1-Juna  30. 
Aug.l-6ac3l. 
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Opani 


GoatK 

Un*  S(A).  (BH  goM  by  SMM  ragMaton  pamll  only  . 
Unil8<0 


UnN  8<D)  (stereas  RG242.RG244.  flG248,  RQ26S  and  RG2S2  only>-1  goat  by  Faderal  regislraKon  pemM  arty  ... 
In  mdh  ol  tie  Unil  S(D)  aUMiaaa.  goal  aaaaona  «■  tit  doaad  whan  hanast  IMta  tor  tat  autwaa  «•  raachad 

HaiMMt  ifiotaa  afa  aa  Worn:  RQ242-2  goala.  nQa44-2  goala.  RG248-2  goala.  RQ266— 4  goala,  nOZSS— 1 

goat 
Uni  6(D)  (aubaraaa  RG243  and  RG24S)-T)«  Wane  of  goati  la  prahUtad  on  m  puUc  lonk 
Coyola: 

Unt  B(A)  and  (D)-2  eoyotaa 

Uni  6(B)-No  hnH  . 


IM  6<C)— South  o<  me  Copper  River  Mgtmay  and  aaal  ol  ■»  Hanay  Range    No  tMt . 

"-— "-^r  01  Un«  6<C)— No  IMI  - 


Fan.  Had  pndudkig  Cnies,  Baefc  and  Skiar  Phnaa) 
Hare  (Snoaiahoe  and  Tmlra): 

No  liril 

Lym 


Aug.  2(Klan.  31. 
Noopanaaaaoa 
Aug.20-^lan.31. 


Noopanaaaaoa 

Sept.  1-Apr.  30. 
Jt^l^knaSO. 
Jiiy1-June30. 
July  l^lune  30. 
No  op 


Swotvaa  . 
Wolvarina: 


1  wolwrins  1 


Greuae  (Spruce.  Blue.  FUM,  and  Sharp  talad): 
5  par  day.  10  in  po«a»Mlon __ „.. 

Plannigan  (Rock.  WHow,  and  WMMtfad): 
20  par  day.  40  in'poaaaaalon 


Jiiy  l^Juna  30. 
No  open  aaaaon. 

Aug.  10-Apr.  30. 

Sapl  1— Mar.  31. 

Aug.  1-May  15. 

AuQ.  1-May  IS. 


Trappkig— 20  beaver  per  aaaaon  . 
Coyola: 

UnK  8(A).  (B)  and  (D)— No  irntt 


Un*  6(0—Soi«i  o«  the  Copper  River  HlgtNiay  and  eaal  of  ttie  Heney  Range— No  lht«  . 

" "-^r  of  Unit  6<C)— No  B   " 


Fox.  Red  Cndudng  Crosa.  Black  and  Silver  Phaaea): 
No  IMI 


Nolimll . 


Mir*  and  Weaaet: 
No  in« 

Muskrat 

No  ImM  ........^K 

OOar 

No  fciiil 


Nomni. 

Wotvonns. 
No«n«. 


Dec.  1- 


ir.  31. 


Nov.  10-Mar.  31. 
Nov.  10-Apr.  30. 
Nov.  lO-Mar.  31. 

Nov.  10-fab.  28. 

Nov.  10^J«i.31. 

Nov.  10-Oan.  31. 

Nov.  10-Jina  10. 

Nov.  10-Mar.  31. 

Nov.  10-Mar. -31. 

Nov.  10-Fab.  28. 


..,  i.'-^'  J^"^  'j"'  ^'^^  ^  CMjsiats  of  Gulf  of  Alaska  drainages  between  &)«  Point  and  Cipe  Fairfield  including  the 
Nellie  Juan  and  Kings  River  drainages,  and  including  the  Kenai  River  drainage  upstream  from  the  Russian  River,  the 
diamages  into  the  south  side  of  Tumagain  Arm  west  of  and  including  the  Portage  (leek  drainage,  and  east  of  150° 
W.  long.,  and  all  Kenai  Peninsula  drainages  east  of  150°  W.  lone.,  from  Tumagain  Arm  to  the  Kenai  River. 

(ii)  In  the  following  areas,  the  taking  of  wildhfe  tor  subsistence  uses  is  prohibited  or  restricted  on  public  lands: 

(A)  Kenai  Fjords  National  Park  is  closed  to  all  subsistence  uses; 

[B)  The  Portage  Glacier  Qosed  Area  in  Unit  7.  which  consists  of  Portage  Creek  drainages  between  the  Anchorage- 
Seward  Raibwid  and  Placer  Cieek  in  Bear  VaUey.  Portage  Lake,  the  mouth  ol  Byron  cireek.  Glacier  Creek  and  Byron 
Glaaer.  IS  closed  to  hunting:  however,  grouse,  ptarmigan,  hares,  and  squirrels  may  be  hunted  with  shotguns  after 

.  September  1.  ° 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black  bear  between  April  15  and  June  15;  except  Resurrection  Qeek  and  its  tributaries. 
[Bj  [Reserved] 


Han^ast  ImUs 


Open 


Slack  Bev: 

Unit  7—3  bears 

Coyola: 

No  fcnt „ 

Fox.  Red  (inckdng  CioBS.  Black  and  Sim  Phataa): 

2  kstas 


Jiiy  1-Juia  30. 
SepLl-Apr.aa 
Nov.  I-Fab.  15. 
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Hanrast  Indts 


Open  aaaaon 


Hare  (Snowahoe  and  Tundra): 

No  In* — - -. 

Wolf: 

Umt  7— that  portfon  within  the  Kenai  Nationai  Wikllle  Rehiga   2  wotvaa  . 

Unll7 — Rentaindar— 5  wolvaa  . 
Wolverine: 

1  wolverine . 


Grouse  (Spruce.  Blue,  Rufiad,  and  Sharp-tailed): 
iSperday,  30inposaesakx) ~. 

Ptarmigan  (Rock.  WMow,  and  WhUe^ailed): 
20  per  day,  40  In  posaesskm 


Julyl-Junasa 

Aug.  10-Apr.  aa 
Aug.1iy-^.Sa 

SepL1-Mar.31. 

Aug.  10-Mar.  31. 

Aug.  lO-Mw.  31. 


Beaver 

20  Beaver  per  season . —-. 

Coyote: 

No  liirtt 

Fox.  Red  (Indudkig  Cross.  Black  and  Silvar  Phaaas): 

No  limit 

Marten: 

No  Nmil 

Mink  and  Waaaal: 

No  limit 

Muakrat 

NoUmR 
oner 

No  limit 
Wolf: 

No  limit 
Wokwrine: 

No  limit 


Dec.  1-Mar.  31. 
Nov.  10-Fefa.  ZB. 
Nov.  10-Feb.  28. 
Nov.  IO-Jan.31. 
Nov.  IO-Jw.31. 
Nov.  KMitey  IS. 
Nov.  10-Fab.  28. 
Nov.  lO-Febi  28. 
Nov.  10-Fab.  28. 


(8)  Unit  8.  Unit  8  consists  of  all  islands  southeast  of  the  oenterline  of  Shelikof  Strait  including  Kodiak.  Afognak, 
Whale.  Raspberry,  Shuyak,  Spruce,  Marmot,  Sitkalidak.  Amook.  Uganik.  and  (3iirikof  Islands,  the  Trinity  Islands,  the 
Semidi  Islands,  and  other  adjacent  islands. 


(i)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
8  from  Nov.  10-Apr.  30. 

(ii)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 


take  deer  on  bis  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 


must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Open  aaaaon 


umt  8— that  portion  of  KodMc  Island  north  of  a  Ine  from  the  head  of  Settlers  Cove  to  Crescent  Lake  (57-S2'  N.  laL, 
1S2<'S8'  W.  kxig.),  and  east  of  a  Ine  from  the  outlet  of  Crescent  Lake  to  Mount  Ellison  Peak  and  tarn  Mou« 
Enison  Peak  to  Pokati  Point  at  Whale  Passage,  and  that  portkxi  of  Kodak  laland  east  of  a  line  Itam  tha  anjlh  of 
Saltery  Creek  to  the  mouth  at  Elbow  Creek,  and  adjacent  small  islands  in  CMniak  Bay— 1  deer;  however, 
antlefless  deer  may  be  taken  only  from  Oct  25-Oct  31. 

Unit  S— that  portnn  of  Kodiak  Island  and  adjacent  islands  south  and  west  of  a  line  from  tt«  head  of  Tenor  Bay  to 
the  head  ol  the  south-western  most  ami  of  Ugak  Bay— S  deer  however,  antleiless  deer  may  ^  taken  only  from 
Oct.  1-Oec.  31. 

Remainder  of  Unit  8—5  deer  however,  antlerless  deer  may  be  taken  only  from  Oct  1-Oec.  31;  no  more  than  1 
anbedess  deer  may  be  taken  from  0<i  1-Nov.  30. 
Fox.  Red  (including  Cross,  Black  and  Silver  Phases): 

2toxes - - -- 


Hare  (Snowahoe  and  Tundra): 


Nolin«. 


Ptannigan  (Rock.  Willow,  and  Whil»4aaed): 
20  per  day,  40  in  possesswn 


Aug.  l-Oct31. 

Aug.  1-Dec.  31. 

Aug.  1-Oec.  31. 

Sapt  1-Fab.  15. 
July  l^kjne  30. 
Aug.  10-Apr.  30. 


Trapping 


30  biaaver  per  season  . 


Nov.  lO^Apr.  30. 
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Opwiasason 

Fan.  FM  (indudna  Crass.  BiKk  and  StMT  Ptaiat): 

Noiir* 

Nov.  10-Mar.  31. 
Nov.  10-Jaa  31. 
NaKl(Kl«i.31. 
Nov.  10-^lwle  10. 
Nov.  IO-Jwi.31. 

MMtSR 

MbiR  tno  Wmmc 

Mo""*                                                                                                                             

Muekiil: 

"»«i-»                                  •                 

Otsr 

»fc»*"»                                                 ,„,                                           

(9)  Umt  9.  (1)  Unit  9  condsts  ef  the 
Aladia  Pimimnih  snd  ad)scant  islanib 
indudiiig  dniiugas  east  of  False  Pass, 
Pacific  Ocean  drainages  west  of  and 
excluding  the  Redoubt  Creek  drainage: 
drainages  into  the  south  side  of  Bristol 
Bay,  drainages  into  the  north  side  of 
Bristol  Bay  east  of  Etolin  Poiot,  and 
including  the  Sanak  and  Shumagin 
Islands: 

(A)  Unit  9(A)  consists  of  that  portion 
of  Unit  9  draining  into  Shelikof  Strait 
snd  Cook  Inlet  between  the  southern 
boundary  of  Unit  16  (Redoubt  Creek) 
and  the  northern  boundary  of  Katmai 
National  Pork  and  Preserve: 

(B)  Unit  9(B)  consists  of  the  Kvichak 
River  drainage; 

(C)  Unit  9(C)  consists  of  the  Alagnak 
(Branch)  River  drainage,  the  Naknek 
River  drainage,  and  all  land  and  water 
within  Katmai  National  Park  and 
Preserve: 

(D)  Unit  9(D)  consists  of  all  Alaska 
Peninsula  drainages  west  of  a  line  from 
the  southernmost  head  of  P(nt  Moller  to 
the  head  of  American  Bay  including  the 


Shumagin  Islands  and  other  islands  of 
Unit  9  «rs8t  of  the  Shumagin  Islands: 

(E)  Unit  9(E)  consists  of  the  remainder 
of  Unit  9. 

(ii)  In  the  following  areas,  the  taUng 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Katmai  National  Park  is  closed  to 
all  subsistence  uses; 

(B)  The  use  of  motorized  vehicles, 
excluding  aircraft,  boats,  or 
snowmobiles  used  for  bunting  and 
transporting  a  hunter  or  harvested 
animal  parts,  is  prohibited  from  Aug.  1— 
Nov.  30  in  the  Naknek  Controlled  Use 
Area,  which  includes  all  of  Unit  9(C) 
within  the  Naknek  River  drainage 
upstream  from  and  including  the  King 
Salmon  Cieek  drainage;  however,  this 
restriction  does  not  apply  to  a  motorized 
vehicle  <»  the  Naknek-King  Salmon, 
Lake  Camp,  and  Rapids  Camp  roads  and 
on  the  King  Salmon  Creek  trail,  and  on 
frozen  sur&ces  of  the  Naknek  River  and 
Big  Creek; 

(C)  A  firearm  may  be  used  under  a 
trapping  license  to  take  beaver  in  Unit 


9(B)  from  April  1-May  31  and  in  the 
remainder  of  Unit  9  firom  April  l^April 
30; 

P)  In  Uiiit  9(B),  Lake  Clark  National 
Park  and  Preserve  only,  residents  of 
Nondalton,  Iliamna,  Newhalen.  Pedro 
Bay,  and  Port  Alsworth  only,  may  hunt 
brown  bear  by  Federal  registration 
permit  in  lieu  of  a  resident  tag;  the 
season  tvill  be  closed  when  four  females 
or  ten  bean  have  been  taken,  vriiichevet 
occun  first; 

(E)  The  taking  in  Unit  9(B)  by 
residents  of  Newhalen,  Nondalton, 
Iliamna,  Pedro  Bay,  and  Port  Alsworth 
of  up  to  a  total  per  regulatory  year  of  1 0 
bull  moose  among  the  communities  is 
allowed  for  ceremonial  purposes,  under 
the  terms  of  a  Federal  registration 
permit  Bull  moose  may  be  taken  from 
July  1  through  )une  30.  Permits, 
available  to  all  5  conmiunities,  will  be 
issued  until  all  10  permits  are  used  to 
individuals  only  at  the  request  of  a  local 
organization.  This  10  moose  limit  is  not 
cumiUative  with  that  permitted  for 
potktches  by  the  State. 


.  ■  "   .- 

nsrvesi  mims 


Open  season 


Black  Bear 

Sbears  . 
BRwnBear 


Unit  9(B)— Rual  residBrts  of  Nondalton.  Iliamna,  Newtialen,  Pedro  Bay,  and  Port  Alsworth  orty— 1  bear  by  Federal 

registration  permit  only. 
Unil  9(B)— 1  bear  every  (our  tagutatory  years 


Or*  9(E)— 1  bear  by  Federal  reglsliiilluii  pannil  or  State  harvest  tag  . 


Cartxw: 

Umt  9(A)— 4  carixxj;  however,  no  more  than  2  cartbou  may  be  taken  Aug.  10-Sept  30  vid  no  more  than  1  carteu 

may  be  taken  Oct  l-Nov.  30. 
umt  9(C)— 4  caribou;  however,  no  more  than  1  may  be  a  cow.  no  more  tvt\  2  cwtxw  nwy  be  l*en  Aug.  10-Nov. 

30,  and  no  more  than  1  canbou  may  be  taken  per  calendar  mcrth  between  Dec  1-Mar.  31. 

Unit  9(B)— 6  caribou:  however  no  more  than  2  may  be  bUb  __ _  __ 

Unl  9(0)— ckaed  to  all  hurting  o>  caribou ~~"~"~''~   .""""Z""" 

Ur*  9(E)— thai  portion  soutiwesl  of  the  headwaters  of  FUeweed  and  Bhjeberry  Creeks  (north  of  liiit  Ventarrfwlirio 

and  mckjdng  the  Sarxly  River  drainege  on  the  Bristol  Bay  side  ol  the  Alaska  Peninsula:  and  that  portion  south  of 

Seal  Cape  to  Rwnsey  Bay  on  the  Pacific  side  of  the  Alaska  Peninsula  divide  is  ctosed  to  all  hirtirm  of  caribou 

Remainder  of  Unil  9(E)— 4  caribou  . 

Sheep  """ 

Unit  9<B)-Re8Wen«s  of  lliarnna,  Newhalen.  NoreMlon,  P»«»o  Bay.  ■««  Port  AI«i»orth  of*»-1  iwi  with 'A  curt  horn 
by  Faasfal  ragislratnn  pannlt  only. 


July  1-Juna  30. 

Oct.  1-Oct21. 

May10-May2S. 

Oct.  l-Oct.  21   (odd 
years  only):  May 
1t>-May25(evBn 
years  only). 

Oct.  1-Oec.  31. 

May  10-May25. 

Aug.  10-Mar.  31. 

Aug.  10-M«.  31. 

Aug.  I-Apr.  15. 
tto  open  season 
No  open  season. 


Aug.  lO-Apr.  30. 
Aug.  10-Oct  10. 
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nweei  vrsis 


Open  season 


Remainder  of  Unit  9—1  ram  wHh  'A  cul  horn 


Unit  9(A)— 1  andered  bull  ... 
Unit  9(6>— 1  anUered  bull  ... 

Unit  9(C)— that  portkxi  draining  into  the  Naknek  River  from  ttw  norttvl  antlered  bul i 

Unit  9(C)— that  portkm  draining  into  the  Naknek  River  from  the  soutt)— 1  antlered  bul.  HiMrever,  durtng^lhe  period 
Aug.  20~Aug.  31.  tXiU  moose  may  be  taken  by  Federal  registration  permit  only.  Dicing  the  Decentjer  hunt 
anderiess  moose  may  be  taken  by  Federal  regist)atk]n  permit  only.  The  antlerless  seasor,  wil  be  ckaed  when  S 
antlertess  moose  have  been  taken.  Public  lands  are  ckned  during  December  lor  the  hunting  o<  moose,  except  by 
eigMe  njral  Alaska  resklenis  during  seasons  kkniWIed  above. 

Remainder  of  Unit  9(C)— 1  moose;  however,  antlertess  moose  may  be  taken  only  from  Dec  1-Oec.  31 

Unit  9(E)— 1  anOeied  bul _-. 

Coyote: 

2  coyotes  _ 

Fox,  Arctic  (Blue  and  White): 

No  limit — , 

Fox,  Red  (including  Cross,  Black  and  Silver  Phasee): 

2toxes — — . — _ — — 

Hare  (Snowshoe  and  Tundra): 

No  limit — ., -..- - 

Lynx: 

2  lynx  „ - 

Wctt: 

S-wolves . — — — -■ 

Wotvertner 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possesston  _„ . , 

Ptarrrygan  (Rock,  Wilow.  and  WhHe-lailed): 

20  per  day,  40  in  possesston  ... „ — - — . ,. — . r«- 


Aug.  10-Sspt  20. 

Sept  1-Sepl  15. 
Aug.  20-SapL  15. 
Dec.  l-0ac3l. 
Sept  1-Sapt.  IS. 
Dec  1-0ac31. 
Aug.  20-SapL  IS. 
Daci-0ac3l. 


SapL1-SapL1& 
Dec  1-Oac31. 
SapL1-SepL2a 
Dec  1-Oec  31. 

Sept  l-Apr.  30. 

Dec  1-Mv,15. 

SepL  1-Feb.  IS. 

Jiiy  1->ksia  30. 

Nov.  10-Feb.2S. 

Aug.  10-Apr.  3a 

SapL  1-Mar.  31. 

Aug.  10-Apr.  sa 

Aug.  lO^Apr.  aa 


Trepptng 


Beaver 

Unit  9(B)— 40  beaver  per  season;  however,  no  more  than  20  may  be  taken  between  Apr.  1-May  31  

Remainder  of  Unit  9—40  beaver  per  season;  however,  no  more  than  20  may  be  taken  between  Apr.  1-Apr.  30 

Coyote: 

Fox,  ArctK  (Blue  and  WNle): 

No  limit — - — 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

Lynx: 

No  limit - - - — 

Marten: 

No  limit -_ . 

Mink  and  Weaseh 

No  limit _.... — . - — -... — . - 

Muskrat: 

Norimit „. .. - - 

Otter 

Wolt:  , 

Itolimil - 

Wolverine: 

Noftnit — .-. -•— 

(10)  Unit  10.  (1)  Unit  10  consisU  of  the  Aleutian  Islands,  Unimak  Island  and  the  Pribilof  Islands, 
(ii)  On  Otter  Island  in  the  Pribilof  Islands  the  taking  of  any  wildlife  species  for  subsistence 

Harvest  imits 


Jan.  1-May  31. 
Jaa  1-Apr.  X. 

Hat.  10-Mar.  31. 

Nov.  10-FA.2S. 

Nov.  10-Fab.  28. 

Nov.  10-Feb.  2S. 

Nov.  10-F«b.  28, 

Nov.  10-Fab.  28. 

Nov.  10-Oune  ia 

Nov.  lO-Mar.  31. 

Nov.  10-Mir.31. 

Nov.  10-Fab.  28. 


uses  is  prohibited. 


Opsn  season 


Hunting 


Caribou: 

Unit  10— Unimak  Island  only 

Remainder  of  Unit  10— No  limit . 
Coyote: 

2  coyoMs  __ 


No  opens 
Jiiy  l-^kine  30. 

SapL  1-Apr.  3a 
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Haneat  bitft 

Openseaaon 

Fox.  AiOic  (Blue  and  WtiMe  Phaae): 

No  limit ^ ... 

July  1-^kale  30. 
Sept  1-Feb.  15. 
July1^1une30 
AuB.  10-Apr.  30 
Sept1-Mar.31. 
Auo.  10-Apr.  30. 

Fox,  Red  (inckjdkiB  Crees.  Hack  and  Slver  Raaea): 

2  foxes  _ _ . 

Hare  (Snowehoe  and  Tundm): 

NnlifT*          , 

t 

Wolf: 

Swnlvee              ,     ,  ," _    _ 

Wolraflne: 

1  i^^oM^ne ; 

PlannigBn  (Rode,  WHow,  and  W?ito4alad): 

20pafday.  40lnpnMMHBn  ^     _ 

Coyole: 

2  ooyolee  ^ .'_    .._ 

Sapt  I^Apr.  30. 
July  l^une  30. 
Sept  1-Feb.  IS. 
Nov.  10-Feb.  28. 
Nov.  10-Oune  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 

Fox.  Arcic  (Bkie  and  WMa  Phase): 

No  InUt __                    

Fox,  Red  (indudng  Cioea.  Black  and  S»<ar  Ptiaaea): 

2  toxes „.            ._        

Mk*andWeaael: 

NolWI..-                  __  

Mwkrat: 

Nolmll-                       .    __      

Oaar 

Nn«n*., 

WoK 

Mnima                                                                                 ,       ,,     , 

fftunnnnK 

NoMI 

(11)  Vidt  11.  Unit  11  .consists  of  that  ana  draining  into  the  headwaters  of  the  Copper  River  south  of  Suslota 
Grade  and  the  area  drained  by  all  tributaries  into  the  east  bank  of  the  Copper  River  between  the  confluence  of  Suslota 
Cteek  with  the  Slana  fiiver  and  Miles  Glacier. 

(i)  Unit-specific  regulations:  . 

(A)  Bait  may  be  used  to  hunt  black  bear  between  April  15  and  June  15; 


(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  caribou  on  his  or  her  behaU.  The 


designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 


number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time, 
(ii)  (Reserved] 


HanestlMis 


Open  season 


BlackBear 

3  bears ^ ^ 

Carixxi:  ■      '        

UnK  11— Memasta  tan).  1  bui  by  Federal  ragislralwn  penrHl  only.  Federal  pub«c  lands  are  doaed  to  the  tMng  o(. 
carfcou  except  to  the  resMents  o«  ChUina,  Chislochina,  Copper  Center.  Gakona,  Guliana.  IMentasta,  and  Tazlina. 
Up  to  iSpennilsmaybe  iaaued. 

Unt  11— Remainder _, ._ _. 

Sheep: 


but. 


1 
Moose: 

1 
Coyole: 

2  coyotes _ „ _ _.. 

Fox,  Red  (including  Croas.  Black  and  Silnr  Phases): 


Hare  (Snowohoe  and  Tunta): 

No  lin« 

Lyrac 

2  lynx 

WoK 

8  vKOlves 

Wolvarine: 

1  afolvedne. 


JUy  1-vkjne  30. 
Aug.  1 -Mar.  31. 

No  open  seaaon. 
Aug.  10-Sept  20. 
Aug.  2S-Sept  20. 
Saptl-Apr.aa 
Sept  1-^^eb.  IS. 
July  1-June  30. 
Dec.  15-%Jan.  15. 
Aug.  10-Apr.  30. 


Haneetlmils 


Pubtc  lands  wa  doaed  to  the  Wdng  of  wolvarine  enapl  by  eigUa  nm  Ata*a  raaUanis  during  aa«ona  idsnMM 


Gnwae  (Spnjoe,  Bkie,  Rullad.  and  ShanHalsd):  IS  par  day,  30  in  poaaaaaton 
Plmnlyn  (Rock.  Wow,  and  Whila  talad):  JO  per  day,  40  in  poaaaaaton  . 


Opani 


Sapt  1-Jan.  31. 


Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 


Baevar. 

Nov.  10^^.  30. 

Coyola: 

f^  DfPK                      ^                                .      

Nov.  10-Mar.  31. 

Fox,  Red  (Indudk^  CroM.  Btock  and  S«Mar  Ptasw): 

Nov.  lO-Ftt.  9. 

Lyret: 

Dec.  1»-Jan.  15. 

Marteft 

Nov.  10-Jai. ». 

MMcwidWMsaC: 

Nov.  10-Jaa  31. 

MuAnt 

Nov.  lO^luna  ia 

OOtr. 

Nov.  10-Mar.  31. 

WoH: 

f^  Ifiyi                                                                                                    ,    , 

Nov.  10-Mv.  31. 

Wcwafffwc 
2  wolverine. 
PiMc  lands  are  doaed  to  the  taking  o(  wolverine  except  by  eligtile  rural  Alaska  reaktonia  during  seasons  iderMed 

above. 

Nov.  10-^Ml.31. 

(12)  Unit  12.  Unit  12  consists  of  the  Tanana  River  drainage  upstream  from  the  Robertson  River,  including  all  drainages 
into  the  east  bank  -of  the  Robertson  River,  and  the  White  River  drainage  in  Alaska,  but  excluding  the  Ladue  River 
drainage. 

(i)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black  bear  between  April  IS  and  June  30; 

(B)  Trapping  of  wolves  in  Unit  12  during  April  and  October  with  a  steel  trap,  or  with  a  snare  using  cable  smaller 
than  3/32  inch  diameter,  is  prohibited. 

(U)  (Reserved] 


Hwest  limits 


Open  loaaon 


Black  Beer 

3 
Caribou: 


Unit  12— that  poriton  uraat  of  the  Nabesna  River  wilhki  the  drainages  of  Jack  Creek.  Platinum  Creak,  and 

Tolschunda  Creek— The  taldng  of  caribou  is  prohgiited  on  publk;  lands. 
Unit  12— that  portk)n  lying  east  01  the  Nabesna  River  and  south  of  the  Winter  TraU  running  southeast  from  Ptckarel 

Lake  to  the  Canadtan  border— The  taking  of  caribou  is  praNbiled  on  public  lands. 
Remainder  of  Untt  12-1  tiM 


1  bull  caribou  may  be  taken  by  a  Federal  ragiatatkin  permit  during  a  milnlar  season  to  be  announced  tor  ><e  ural 
Alaska  resklents  of  Tallin  and  Northway  only. 

Sheep: 

1  ram  with  lull  cifl  horn  or  larger 


Unit  12— that  porikxi  drained  by  the  Tanana,  Nabesna.  and  Chisana  Rivers  within  Ihe  TelSn  Natianai  WiklHe  Ref- 
uge and  those  lands  within  Die  Wrangell-Sl  Bias  NaSonal  Preserve  north  and  east  of  a  line  tanned  by  the  PkM- 
erel  Lake  Winter  Trail  from  the  Canadian  border  to  the  southern  boundary  of  the  Tetlin  Natkxial  WiWBle  Refuge— 
1  antlered  bull;  however  during  the  Aug.  20-Aug.  28  season  only  bulls  with  spike/lorti  andeis  may  be  taken.  The 
November  season  is  open  by  Federal  registratton  permit  only. 

Unit  12— mat  portion  lying  east  of  the  lOabesna  River,  east  of  the  Nabesna  Glacier,  and  south  ol  the  Wntar  TraU 
mnning  southeast  tnxn  PKksrel  Lake  to  the  Canadan  border— 1  anHered  bull;  however  during  the  Aug.  20-Aug. 
28  season  only  bulls  wtth  spite/farit  antlers  may  be  takea 

Unit  12— Remainder— 1  andarad  bul;  however  duringihe  Aug.  20-Aug.  28  season  only  bulls  with  spitenortc  andars 
may  betaken. 
Coyole: 

2  coyotes  - - 

Fox.  Red  (including  Cross,  Blade  and  Silver  Phases): 

10  toxes:  however,  no  more  that  2  foxes  may  be  taken  prior  to  Oct  1 

Hare  (Snowahoe  and  Tundra): 

Nolknit - : 


July  1-June  30. 

NoopenSeasoa 

No  open  Seaaon. 

Sapt  1-SapL  20. 
Winlar  seaaon  to  be 

annouiced  by  Ihe 

Board. 

Aug.  10-Sapt  20. 

Aug.  20-Aug.  28. 
Sept  1-Sept  IS. 
Nov.  20-Nov.  30. 

Aug.  20-Aug.  28. 
Sept  1-Sept  30. 

Aug.  20-Aug.  28. 
Sapt  1-Sapt  IS. 

Sapt  1-Apr.  30. 

Sapt  1-Mar.  15. 

Ji«y  1-June  30 


3S726 


Federal 
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Open  leoiiion 


Lyrec 
2lym  . 


Swolvas . 
Wolwins. 


1  mciwrine. 


Qioiae  (Spnict.  Blue.  RulM,  and  Stieip«led): 
IS  per  dey,  30  ki  poaeeeMxi  . 


r^nn^n  (nocK,  vmow,  ana  wnariaaea;. 
20  par  day,  40  In  poaseaaian 


Nov.  I-Jan.31. 
Aug.  10-Apr.  30 
Sapt  1-Mar.  31 
Aua.10-Mw.31. 
Am.  10-Apr.  3a 


T5 
Coyola: 


Fox.  Red  (kckxlng  Craas.  Back  and  SIvar  Pheeea): 
No  iml  „ 

Lynx: 

No  In* 


No  Inril . 


NolmR. 
Muakiak 

No  MIH  . 

Odar 

Noam*. 
Woff: 

Noin«. 

No  in*. 


Nov.  1-Apr.  IS. 
Nov.  1-Fab.  28. 
Nov.  I-Fatu  28. 
Dec  IS-vlaa  15. 
Nov.  1-Fat>L  28. 
Nov.  1-Fab.  28. 
Sapt  20^kine  10. 
Nov.  1-Apr.  IS. 
Octl-Apr.aa 
Nov.  I-Fab.  28. 


(13)  Unit  13.  (i)  Unit  13  consists  of 
that  ana  westerly  of  the  east  bank  of  the 
Copper  River  and  drained  by  all 
tributaries  into  the  west  bank  of  the 
Copper  River  from  Miles  Glacier  and 
including  tlie  Slana  River  drainages 
north  of  Suslota  Creek;  the  drainages 
into  the  Delta  River  upstream  from  Falls 
Ciedc  and  Black  Rapids  Glacier  the 
drainages  into  the  Nenana  River 
upstream  from  the  southeast  comer  of 
Denali  National  Park  at  Windy:  the 
drainage  into  the  Susitna  River 
upstream  from  its  junction  with  the 
Ciiiilitna  River,  the  drainage  into  the 
east  bank  of  the  Chulitna  River 
upstream  to  its  confluence  with 
Tokositna  River;  the  drainages  of  the 
Chulitna  River  (south  of  Denali  National 
Parle)  upstream  from  its  confluence  with 
the  Tokoaitna  River;  the  drainages  into 
the  north  bank  of  the  Tokositna  River 
upstream  to  the  base  of  the  Tokositna 
Glacier;  the  drainages  into  the  Tokositna 
Glacier;  the  drainages  into  the  east  bank 
of  the  Susitna  River  between  its 
confluences  with  the  Taikeetna  and 
Chulitna  Rivers;  the  drainages  into  the 
north  benk  of  the  Taikeetna  River;  the 
drainages  into  the  east  bank  of  the 
Chickaloon  River,  the  drainages  of  the 
Matanuska  River  above  its  confluence 
with  the  Chickaloon  River 


(A)  Unit  13(A)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  Chickaloon  River  bridge  at  Mile 
77.7  on  the  Glenn  Highway,  then  along 
the  Glenn  Highway  to  its  junction  with 
the  Richardson  Highway,  then  south 
along  the  Richardson  Highway  to  the 
foot  of  Simpson  HiHatMile  111. S,  then 
east  to  the  east  bank  of  the  Copper 
River,  then  northerly  along  the  east  bank 
of  the  Copper  River  to  its  junction  with 
the  Gulkana  River,  then  northerly  along 
the  west  bank  of  the  Gulkana  River  to 
its  junction  with  the  West  Fork  of  the 
Gulkana  River,  then  westerly  along  the 
west  bank  of  the  West  Fork  of  the 
Gulkana  River  to  its  source,  an  unnamed 
lake,  then  across  the  divide  into  the 
Tyone  River  drainage,  down  an 
unnamed  stream  into  the  Tyone  River, 
then  down  the  Tyone  River  to  the 
Susitna  River,  then  down  the  southern 
bank  of  the  Susitna  River  to  the  mouth 
of  Kosina  Creek,  then  up  Kosina  Creek 
to  its  headwaters,  then  across  the  divide 
and  down  Aspen  Creek  to  the  Taikeetna 
River,  then  southerly  along  the 
boundary  of  Unit  13  to  the  Chickaloon 
River  bridge,  the  point  of  beginning; 

(B)  Unit  1 3(B)  consists  of  Qiat  portion 
of  Unit  13  bounded  by  a  Una  begiiming 
at  the  confluence  of  the  Copper  River 
and  the  Gulkana  River,  then  up  the  east 
bank  of  the  Copper  River  to  the  Gakona 


River,  then  up  the  Gakona  River  and. 
Gakona  Glacier  to  the  boundary  of  Unit 
13,  then  westerly  along  the  boimdary  of 
Unit  13  to  the  Susitna  Glacier,  then 
southerly  along  the  west  benk  of  the 
Susitna  Glacier  and  the  Susitna  River  to 
the  Tyone  River,  then  up  the  Tyone 
River  and  across  the  divide  to  the 
headwaters  of  the  West  Fork  of  the 
Gulkana  River,  then  do%vn  the  West 
Foric  of  the  Gulkana  River  to  the 
confluence  of  the  Gulkana  River  and  the 
Copper  River,  the  point  nf  beginning; 

(C)  Unit  13(C)  consists  of  that  portion 
of  Unit  13  east  of  the  Gakona  River  and 
Gakona  Glacier; 

P)  Unit  13(D)  consists  of  that  portion 
of  Unit  13  south  of  Unit  13(A); 

(E)  Unit  13(E)  consists  of  the 
remainder  of  Unit  13. 

(ii)  Within  the  following  areas,  the 
taking  of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  lands  writhin  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980  are  cIosckI  to 
subsistence.  Subsistence  uses  as 
authorized  by  this  paragraph  (k)(13]  are 
permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2, 1980; 

(B)  use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  5-Aug.  25  in  the  DelU  Controlled 
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Use  Aree,  the  boundary  of  which  is 
defined  as:  a  line  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGinnis  Creek 
to  its  confluence  with  the  Delta  River, 
then  eest  in  a  straight  line  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Ridiardson  Highway  to  its  junction  with 
the  Alaska  Hi^way,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
lohnson  River,  then  south  along  the 


wast  bank  of  the  lohnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Cantwell  Glacier,  then  west  along  the 
north  bank  of  the  Canwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  except  for  access  and 
transportation  of  harvested  wildlife  on 
Sourdough  and  Haggard  Creeks.  Meiers 
Lake  trails,  or  other  trails  designated  by 
the  Board,  the  use  of  motorized  vehicles 
for  subsistence  hunting,  is  prohibited  in 
the  Sourdough  Controlled  Use  Area. 
The  Sourdough  Controlled  Use  Area 
consists  of  that  portion  of  Unit  13(B) 
bounded  by  a  line  beginning  at  the 
confluence  of  Sourdough  Creek  and  the 


Gulkana  River,  then  northerly  along 
Sourdough  Oeek  to  the  Richardson 
Highway  at  approximately  Mile  148. 
then  northerly  along  the  Richardson 
Highway  to  the  Meiers  Creek  Trail  at 
approximately  Mile  170,  then  westerly 
along  the  trail  to  the  Gulkana  River, 
then  southerly  along  the  east  bank  of  the 
Gulkana  River  to  its  confluence  with 
Sourdou^  Creek,  the  point  of 
beginning, 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  [Reservedj 


Harvest  liinits 


Open  season 


Hunting 


Blacfc  Bear 

3  bears _. - 

Caribou: 

2  caribou  by  Federal  registration  penrit  only.  Hunting  within  the  Trans-Alaslta  Oil  Pipeline  right-of-way  is  piuliibiled. 
The  righl-of-way  is  idemilied  as  the  area  occupied  by  the  pipeline  (buried  or  at)ove  ground)  and  Itte  cleared  area 
25  leet  on  either  side  ol  the  pipeline. 
Sheep: 

Unit  13— excluding  Unit  13(D)  and  Itie  Tok  and  Delta  Management  Areas— 1  ram  with  %  cut  hom 

Moose: 

1  anOered  bull  mooae  by  Federal  registration  permit  only;  only  1  permit  will  be  issued  per  household  

Coyote: 

2  coyotes  — _.__— 

Fox,  Red  Onduding  Cross.  Black  and  Silver  Phases): 

Hare  (Srxwshoe  and  Tundra): 

No  limit — - - 

Lynx: 

2  lynx  ~ - 


5  wolves • 

Wotverine: 

1  wotvenne - _ — - : — — 

Public  lands  are  closed  to  the  taking  ot  wolveririe,  except  by  eligible  rural  Alaska  residents  during  seasons  identUied 
above. 
Grouse  (Spruce,  Blue,  Ruffed,  arvl  Shatp-tailed): 

15  per  day,  30  in  possession  _ _ 

Ptamigan  (Rock.  Wilow,  and  While-tailed): 
,    20  per  day,  40  in  possession  „ ~ _ ~ - 


Jiiy  t-Juns  30. 

Aug.  10-SapL  30. 
Jan.5-Mar.  31. 


Aug.  10-SapL  20. 
Aug.  1-SapL  20. 
SapL  1-Apr.  3a 
Sept  1-Feb.  15. 
July  l^June  30. 
Dec.  iS-Jan.  IS. 
Aug.  10-Apr.  3a 
Sept  l^laa  31.. 

Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 


Beaver 

30  beaver  per  season 
Coyote: 

No  limit 


Fox,  Red  (including  Croas,  Black  and  Silver  Ptieses): 

No  limit ; 

Lynx: 

No  limit - - 

Marten: 

No  limit _ -.. 

Mink  and  Weaaet 

NoliiTiit .". — 

Muskrat 

No  limit 

Otter. 

No  limit — 

Wolf: 

No  »mil — 

Wotvedne: 

2wolverinaa  . 


Pubic  landa  aie  dosed  to  the  taking  of  wolverine,  except  by  eSgibIa  naat  Alaska  lesldaras  during 
above. 


Oct 
Nov. 
Nov. 
Dec 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 


10-Apr.  3a 
10-Mar.  31. 
10-Feb.  28. 
15->)an.  15. 
10->laa31. 
10-%to>.31. 
10->lunaia 
10-Mar.  31. 
10-Mar.  31. 
lO^Jan.31. 
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(14)  Unit  14.  (i)  Unit  14  consists  of  dninages  into  the  north  side  of  Tumaeain  Ann  west  of  and  excluding  the 
Portage  Creek  drainage,  drainages  into  Knik  Arm  excluding  drainages  of  the  Chicialoon  and  Matanuska  Rivers  in  Unit 
13,  drainages  into  the  north  side  of  Cook  Inlet  east  of  the  Susitna  River,  drainages  into  the  east  bank  of  the  Susitna 
River  downstream  from  the  Talkeetna  River,  and  drainages  into  the  south  bank  of  the  Talkeetna  Riven 

(A)  Unit  14(A)  consists  of  drainages  in  Unit  14  bounded  on  the  west  by  the  Susitna  River,  on  the  north  by  Willow 
Creek,  Peters  Creek,  and  by  a  line  trom  the  head  of  Peters  Creek  to  the  head  of  the  Chickaloon  River,  on  the  east 
by  the  eastern  boundary  of  Unit  14.  and  on  the  south  by  Cook  Inlet,  Knik  Arm,  the  south  bank  of  the  Knik  River 
firom  its  mouth  to  its  junction  with  Knik  Glacier,  across  the  fcce  of  Kiiik  Glacier  and  along  the  north  side  of  Knik 
Glacier  to  the  Unit  6  boundary; 

(B)  Unit  14(B)  consists  of  that  portion  of  Unit  14  north  of  Unit  14(A); 

(C)  Unit  14(C)  consists  of  that  portion  of  Unit  14  south  of  Unit  14(A). 

(ii)  In  the  following  areas,  the  taking  of  vrildlife  for  subsistence  uses  is  prohibited  or  restricted  on  public  lands: 

(A)  the  Fort  Richardson  and  Ehnendorf  Air  Force  Base  Management  Areas,  consisting  of  the  Fort  RiSiwdson  and 
Elmendorf  Military  Reservation,  are  closed  to  the  subsistence  taking  of  vtrildlife; 

(B)  the  Anchorage  Management  Area,  consisting  of  all  drainages  south  of  Elmendorf  and  Fort  Richardson  military 
reservations  and  north  of  and  including  Rainbow  Creek  is  closed  to  subsistence  taldng  of  wildlife  for  subsistence  uses 

(ili)  Unit-specific  regulatiotu: 

(A)  In  Unit  14(A),  bait  may  be  used  to  hunt  black  bear  between  April  IS  and  May  25; 

(B)  (Raservedl 


Harvest  imils 


Open  season 


Blade  Bear 

UnK  14(A)  and  (Q— 1  bear 

BrenmBaar 

Unit  14(A)— 1  bear  every  four  regiiakxy  yean  „. 

Coyote: 

Unit  14(A)  and  (C)—Z  coyotes „ 

Fox.  Red  (indudkig  Crass.  Black  and  Sivar  Pliaaas]: 

Unit  14—2  toxes  _ 

Hare  (Snowshoe  and  Tundra): 

Unit  14(A)— 6  hares  per  day. 

Unit  14(C>— S  hwes  per  day 

Lym: 

ZIynx. 

Dec.  15-Jhn.  15.. 


5  wolves _ „ „, 

Wolvefine: 

1  wolvenne „ .■„, 

Grouse  (Spruce,  Bkie,  fUlad.  and'Slarp^iailad): 

Unit  14(A)— 15  per  day.  M  m  possessioa 

Unit  14(C>— 6  per  day,  10  in  possession 

Plamiigen  (Rock,  WWow.  and  WWe-lai)ed): 

Unit  14(A)— 10  per  day,  20  in  possession. 
Unit  14(C)— 10  per  day,  20  in  possession 

RemainiBr  ol  Unit  14—20  per  day,  40  in  possession  . 


July  I^June  30. 

Sepl  15-OcJ.  10. 
May  1-May  25. 

Sept  1-Apr.  30. 

Nov.  1-Feb.  15. 

July  l^kjna  30. 


Aug.  10-Apr.  30. 
Sept  1-Mar.  31. 

Aug.  10-Mv.  31. 
Aug.  10-Mar.  31. 


Tupping 


Unit  14(A)-30  beaver  par  season. 

Unit  14(C)— ttiat  portion  within  the  drainages  of  Glacier  Creek.  Kern  Oeek,  Peterson  Creek,  the  Twentymile  River 
and  the  ckainagas  of  Knk  River  outside  Chugach  State  Park— 20  beaver  per  season. 
Coyote: 

Unit  14(A)— No  brk. 

Unit  14(C)— No  imit „.  .  

FoK.  Red  (including  Cross,  Black  and  Silver  Phases):  '" 

Unit  14(A)— No  limit 

Unit  14(C)— 1  tox _      _ 


Nolnrt. 


Mink  and  Weasel: 

No  Kmit 

Muskrat 

No  HmK 

OUar 

Unit  14(A)— No  toiit 

Umt  14(C)— No  BfiHt .. 
WoN: 

Unit  14(A)— No  Iml. 


Nov.  10-Apr.  30. 

Nov.  ia-Mar.31. 

Nov.  10-Feb.  28. 
Nov.  IO-Jan.31. 
Nov.  10-Jan.  31. 
Nov.  10-May  15. 

Nov.  10-Mar.  31. 
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HarvntHmlls 

Opanaaaaon 

Nov.  1(H4ar.  31. 

Wolvedne: 

Nov.  lO-FabiZS. 

(15)  Unit  15.  (i)  Unit  IS  consists  of 
that  portion  of  theKenai  Peninsula  and 
adiacent  islands  draining  into  the  Gulf 
of  Alaska,  Cook  Inlet  and  Tumagain 
Ann  from  Gore  Point  to  the  point  where 
kngitucie  line  150°  00'  W.  crosses  the 
coastline  of  Chickaloon  Bay  in 
Tumagain  Arm,  including  that  area 
lying  west  of  longitude  line  150°  00'  W. 
to  the  mouth  of  the  Russian  River,  then 
southerly  along  the  Chugach  National 
Forest  boundary  to  the  upper  end  of 
Upper  Russian  Lake;  and  including  the 
drainages  into  Upper  Russian  Lake  west 
of  the  Chugach  National  Forest 
boundary: 

(A)  Unit  15(A)  consists  of  that  portion 
of  Unit  15  north  of  the  Kenai  River  and 
SkilakLake; 

(B)  Unit  15(B)  consists  of  that  portion 
of  Unit  15  south  of  the  Kenai  River  and 


Skilak  Lake,  and  north  of  the  Kasllof 
Rivar.  Tustumena  Lake,  (Earner  Creek, 
and  Tustumena  Glacier, 

(C)  Unit  1S(C)  consists  of  the 
remainder  of  Unit  15. 

(ii)  The  Skilak  Loop  Management 
Area,  which  consists  of  that  portion  of 
Unit  15(A)  bounded  by  a  line  beginning 
at  the  eastern  most  junction  of  the 
Sterling  Highvray  and  the  Skilak  Loop 
(milepost  76.3),  then  due  south  to  the 
south  t>ank  of  the  Kenai  River,  then 
southerly  along  the  south  bank  of  the 
Kenai  River  to  its  confluence  with 
Skilak  Lake,  then  vresterly  along  the 
north  shore  of  Skilak  Lalce  to  Lower 
Skilak  Lake  Campground,  then 
northerly  along  the  Lower  Skilak  Lake 
Campground  Road  and  the  Skilak  Loop 
R(»a  to  its  western  most  junction  with 
the  Sterling  Highway,  then  easterly 


along  the  Sterling  Highway  to  the  point 
of  begiiming.  is  iJoaed  to  the  taking  of 
wildlife,  except  that  grouse  and 
ptannigan  may  be  taken  only  bom 
October  1  -  March  1  by  bow  and  arrow 
only, 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  IS; 

(B)  The  Skilak  Loop  WUdUfe 
Management  Aiaa  is  closed  to 
subsistence  trapping  of  fuifaearere; 

(C)  That  portion  of  Unit  15(B)  east  of 
the  Kenai  River,  Skilak  Lake,  Skilak 
River,  and  Skilak  dader  is  closed  to  the 
trapping  of  marten: 

P)  Taking  a  red  fox  in  Unit  15  by  any 
means  other  than  a  steel  trap  or  snara  is 
prohibited. 


Harvest  irrMs 


Opanaaaaon 


Ikjiiflng 


Unit  1S(B)  wid  (Q— 1  vlisrsd  biil  wMh  splw4nk  or  5(Hnch  anders  or  witti  3  or  mora  brow  Unas  on  eHher  anHer, 
by  Federal  legiatralkin  pennil  only 

Unit1S<A)..„ 

Coyote: 

Nolmll _. : 

Hara  (Srawahoe  and  Tundrajr 

Nolmll 


Ut«15-^«ialpor«anwilhln  the  Kenai  Natk)nalWldWeRefug»-2Walvas  . 

UnM  15— Remaindaf— SWoNee <. 

woMinns. 

1  Wolverine. 


Giauaa  (Spnjce,  Blue,  Ruffed,  and  Sharp4aHed): 

15  per  day.  30  in  poesessian 

PlaimigBn  (Rock.  WHow,  and  While-tailed): 

Unit  IS  (A)  and  (B)— 20  per  day,  40  in  possession  . 

Unit  15(0—20  par  day.  40  in  possesskxi 

UnH  1S<C)— S  per  day.  10  in  ( 


Aug.  lO-SaptZO. 

No  open  seesoiv 

Sept  1-Apr.  30. 

Jiiy  1-June  30. 

Aug.  10-Apr.  30 
Aug.  lO^Apr.  30. 

Sept  l-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 
Aug.  10-0a&  31. 
Jan.  1-Mar.  31. 


Ti^iping 


Beaver 

20  Beaver  per  season  . 
Coyote: 

NoHmit. 


Fox.  Red  (includkig  Cross.  Black  and  Siver  Phases): 

1  Fox - - - — -- — _— — 

Marten* 

Unit  15(B)-1hat  portfon  east  of  the  Kenai  River.  Skilak  Lake,  Skilak  River  and  Skilak  Glacier . 

Remeinder  of  Unit  15— No  limit ~ - 

Mink  and  Weasel: 

No  limit 

Murioat 

Nolmll 


Deal-Mar.  31. 

Nov.  10-Feb.  2& 

Nov.  10-Fab.  28. 

No  open  season. 
Nov.  10-Jan.  31. 

Nov.  10-08(1.31. 

Nov.  10-May  15. 
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tM  15  (A).  (GD-No  la* . 
IH1S(0-Noln« 


Nol 


LMI1S(B)an)(O-l40ln«  . 


qpani 


Nov.  IIKJmi.  31. 
Nov.  lO-FabL  28. 


Nov.  10-fabi  28. 
Nov.  10-Fab.  28. 


(16)  Unit  IB.  (i)  Unit  16  consisU  of  the 
drainages  into  Cook  Inlet  between 
Redoubt  Creek  and  the  Susitna  River, 
including  Redoubt  Creek  drainage. 
Kalgin  Island,  and  the  drainages  on  the 
west  side  of  the  Susitna  River  (including 
the  Susitiu  River)  upstream  to  its 
confluence  with  the  rtinljrny  River,  the 
drainages  into  the  west  side  of  the 
ChuUtna  River  (including  the  <Tnilitn« 
River)  upstream  to  the  Tokositna  River, 
and  drainages  into  the  south  side  of  the 


Tokositna  River  upstream  to  the  base  of 
the  Tokositna  Glacier,  including  the 
drainage  of  the  Kahiltna  Glacier. 

(A)  Unit  16(A)  consists  of  that  portion 
of  Unit  16  east  of  the  east  bank  of  the 
Yentna  River  from  its  mouth  upstream 
to  the  Kahiltna  Rivar,  east  of  the  east 
bank  of  Ae  Kahiltna  Rirar,  and  east  of 
the  Kahiltna  Glacier 

(B)  Unit  16(B)  consista  of  the 
remainder  of  Unit  16. 


(ii)  The  Mount  McKinley  National 
Park,  as  it  existed  prior  to  December  2, 
1980,  is  closed  to  subsistence  uses. 
Subsistence  uses  as  authorized  by  this 
paragraph  are  permitted  in  Denali 
National  Preserve  and  lands  added  to 
Denah  National  Park  on  December  2, 
1S80. 

(iii)  Uuit-spedfic  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  IS. 

(B)  [Reserved] 


HarvMt  Imto 

Open  saaion 

HUMklQ 

BtakBaer 
aoMR 

Jiiy1->kine30. 

Aug.  10-Oct  31. 

SepL  1-Sept  IS. 
Sept  1-Sept  30. 
Decl-Feb.28. 

Sept  1-Apr.  30. 

Sept.  1-Feb.  15. 

July1^Xms30. 

Dae.  1S-%Jan.  IS. 

Aug.  10-Apr.  30. 

Sapt1-Mar.31. 

Aug.  10-Mw.  31. 

Aug.  10-Mar.  31. 

CMiou                                                                                                            "~                   , 

laribau        _.           .  .__ 

Coyok: 

2  coyotes  

Foa.  Red  (mdulng  Cioas.  BlKk  and  Siver  Plaaaa): 
2  tons _ 

Hara  (Snonnhoe  and  Tinln): 

Nolm»..          _  

Lyra: 

2  lynx  __    _. 

Wolf:                                                                                                                  

5  wolves                    

Wotwnsr 

1  wotvaiine 

Grouaa  (Spnrn,  Blue,  Ruftod.  ml  Stai|>1ailad): 
15  per  day,  30  in  powessloo 

Ptamiigw)  (Roc*.  Wilow.  an)  WMe-Med): 
20  per  day.  40  in  Doasassion  .„ 

""* 

Tnpphia 

Benar 

.30  beaver  par  season 

Nov.  10-Apr.  30. 
Nov.  10-Mar.  31. 
Nov.  10-Fab.  28. 
Nov.1fr,Jan.31. 
Nov.  Ionian.  31. 
Nov.  lO^fcjne  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mw.  31. 

Coyote:                                                                                                                                  '■                               

No  kilt _           __ 

Fo«,  Red  (mdudkv  Oraas.  Blade  and  SNer  PhMaa): 
Noimt                

Marten:                                                   ~ 
Nom* .    

MWt  and  Wa«al:                                                                                                                      

No  mi* _       _ 

Muikial:                                                                          ' ■; - 

NolnHI                 .    ...„     

oaar ~        :— • 

No  Ml                         

^^^^                                                                                                    _         ._    __.     ._„       

Noln«         
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Open 


Wolvadne: 
NolnM. 


Nov.  10-Fab.  28. 


(17)  Unit  17.  (i)  Unit  17  consists  of 
drainages  into  Bristol  Bay  and  the 
Bering  Sea  between  Etolin  Point  and 
CapeNewenham,  and  all  islands 
between  these  points  including 
Hagemeister  Island  and  the  Walrus 
Islands: 

(A)  Unit  1 7(A)  consists  of  the 
drainages  between  Cape  Newenham  and 
Cape  Constantine,  and  Hagemeister 
Island  and  the  Walrus  Islands; 

(B)  Unit  17(B)  consists  of  the 
Nushagak  River  drainage  upstream 
from,  and  including  the.Mulchatna 
River  drainage,  and  the  Wood  River 
drainage  upstream  from  the  outlet  of 
l,ake  Beverley: 


(C)  Unit  17(C)  consists  of  the 
remainder  of  Unit  17. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  testrictad  on  public  lands: 

(A)  Except  for  aircrafi  and  boats  and 
in  legally  peiniitted  hunting  camps,  the 
Upper  Mmchatna  Controlled  Use  Area 
consisting  of  Unit  1 7(B),  is  closed  from 
Aug.  1-Nov.  1  to  the  use  of  any 
motorized  vehicle  for  hunting 
ungulates,  bear,  wolves  and  wolverine, 
including  transportation  of  hunters  and 
parts  of  ungulates,  bear,  wolves  or 
wolverine; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 


Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  10(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting, 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  bunt  black 
bear  between  April  IS  and  June  15. 

(B)  [Reserved] 


Harvest  llmjia 


Open 


Black  Bear 

3bean  . 
BiownE 


Unit  17(A)  »id  that  pottkxi  of  Un»  17(B)  draining  Into  ttie  Nuyaki*  tito  and  mci* 
Remainder  of  Unit  17(B)— 1  bear  every  lour  regulatory  yeara 

Unit  17(C)— 1  bear  every  (our  regulatory  years — . 


Carilxxi: 

Unit  17(A)— that  portion  west  of  the  Togiak  River,  Togiak  Lake,  Izaviekn*  River.  Upper  Togiak  Lake,  and  souh  to 

Cape  Nevranham— 2  caribou.  Season  tc  be  opened  by  announcement  when  3,000  caribou  tiave  moved  into  the 

area. 
Unit  17  (A)  and  (C)— «iat  portkxi  of  17(A)  and  (C)  consisting  ol  ttie  Nushagak  PeninsUa  sojlti  of  the  Iguihik  River, 

Tiitlung  River  and  TiMjng  Hills,  west  to  Tvativak  Bay— 1  carilwu  l)y  Federal  regislratiori  pemiit  PutXic  lands  are 

ckiaed  to  the  taking  of  caiibou  except  by  the  resklents  of  Togiak.  Twin  Hins,  Manokolak.  Aleknagik,  OilUngham. 

CtailCs  Poim,  and  Ekuk  during  seasons  kientilied  at>ove. 
Unit  17  (B)  and  (C)— that  portkxi  t)f  17(C)  east  of  the  Nushagak  River— 5  caribou;  however,  no  more  than  2  caribou 

may  be  bulls. 
Sheep: 

1  lam  with  hjll  curi  horn  or  larger - 

Moose: 

Uiiil  17(B>-that  portion  that  includes  all  the  Mutehalna  River  drainage  upstream  from  and  indudUig  ttw  ChitehUna 
River  *ainage— 1  but  by  State  ragislratkwi  permit  only;  however,  during  the  perkxJ  Sept  1-Sept  15  a  spike/lortt 
bull  or  a  but  with  50-inch  anilars  or  with  3  or  more  brow  tines  on  one  aMe  may  be  taken  with  a  Stale  harveaJ  tick- 

Remainder  ol  IWt  17(B>— 1  bun  by  State  "egistralion  pennit  only;  however,  during  the  period  Sept  1-Sept  15  a 
spice/tork  bull  or  a  bull  with  50-inch  anliers  or  with  3  or  more  brow  tines  on  one  skie  may  be  taken  withn  State 
harvest  ticket 

Unit  17(C)— that  portren  that  includes  the  lowithia  drainage  and  Sunshine  Valley  and  all  lands  west  of  Wood  River 
and  south  ol  Aleknagik  Lake— 1  bull  by  State  registralwn  permil  only:  however,  during  the  perkxi  Sept  1-Sept 
15  a  spike/lortt  bull  or  a  bull  with  SOnneh  antlers  or  with  3  or  more  brow  tines  on  one  sUs  may  be  taken  with  a 
State  haivest  tk*et  ^„       .  __.  ., 

Remainder  of  Unit  17(C)— 1  bull  by  State  registrBtwn  permit  only:  honnver,  during  the  period  Sept  1-Sept  15  a 

spike/lort(  bull  or  a  bull  wHh  50-inch  anliers  or  with  3  or  more  brow  tines  on  one  side  may  be  lakan  wHh  a  State 

tianwst  ticket 

Coyote: 

2  coyotes  - — 

Fox.  Arctk:  (Blue  and  While  Phase): 

No  Omit — 

Fox,  Red  (inckxiing  Cross,  Black  and  Silvar  Phases): 

2  foxes  - .— — .„___..__.— 

Hara  (Snowshoe  and  Tundra): 

No  limit , — 

Lyrac 

2  lynx  . ,,- 


Jiiy  1-Juna  30. 

Sept  1-May31. 
Sept  20-Oct  10. 
May  10-MBy2S. 
Sept  10-Oct  10. 
Apr.  lO-MayZS. 


Aug.  1- 


.31. 


Aug.  1— Am(.3i. 
Dec  1-Mar.  31. 


Aug.  1-Apr.  15. 

Aug.  10-Sapt  2a 
Aug.  20-Sapt  IS. 


Aug.  20-Sept  IS. 
Dec.1-Clec.31. 

Aug.  20-Sept  IS. 


Aug.  20-Sept  15. 
Dec.  i-0ec3l. 


Sept  1-Apr.  30.  . 
Dec.  I-Mai.  15. 
Sept  1-Feb.  IS. 
Julyl-OunsX. 
Nov.  10-Fab.  28. 
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Haraotinil* 


Wolfc 

SwAiat . 
WokMrinK 


1  wot^wms  ^ 


Qrouse  (Sprues,  Bki*.  RUM.  and  S»m\yttaad): 
15  par  day,  30  in  [ 


PtamUgan  (Rock.  \Mtow.  and  WMe^dad): 
20  per  day.  40  in  [ 


Open  season 


Aug.  10-Apr.  aa 
Sapt  1-Mar.  31. 
Aug.  lO^Apr.  30. 
Aug.  lOnApr.  3a 


Unit  l7(A)-20  beaver  par  season  . 


UnH  17  9)  and  (0-20  beaver  per  season  ..._ 
Coyols: 

No  HTM. 


Fox.  Aiclic  (Bkie  and  VWMa  Ptiase): 
^4ofentt. 


Fox.  Red  Cndudng  Cnas.  Bk*  and  Sawar  Ptiaaaa): 
No  lamt „ ......„„ ......... 

Lyrac 

No  lin« 

■Marten: 

No  mm 


Noiniil-- 
Miakral: 

No  Iknt .... 
Otter. 

Noimil.. 

Wolf! 

Noln«„ 
woiMnnK 
NokrtI  — 


Jan. 
J«t. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 


I-Fab.  28. 
1-Fab.  28. 

10-Mar.  31. 

IO-Feb.28. 

IO-Fab.28. 

IO-Fab.28. 

IO-Fab.28. 

10-Fab.  28. 

10-June10. 

10-Mar.  31. 

10-Mar.  31. 

IO-Fab.28. 


lie)  Unit  la.  (i)  Unit  18  consists  of  that  area  draining  into  the  Yukon  and  Ku»k<*wim  Rivers  downstream  from 
a  stiai^t  line  drawn  between  Lower  Kalskag  and  Paimlut  and  the  drainages  Howing  into  the  Bering  Sea  from  Cape 
NewTOham  on  the  south  to  and  including  the  PastoUk  River  drainage  on  the  north;  Nunivak,  St.  Matthew,  and  adiaceot 
islands  between  (Dape  Newenham  and  the  Pastolik  River. 

(U)  In  the  following  areas,  the  taking  of  wUdllfe  for  subsistence  uses  is  prohibited  or  restricted  on  pubUc  lands: 


(A)  The  KaUkag  Controlled  Use  Area 
which  consists  of  that  portion  of  Unit  18 
txnmded  by  a  line  from  L,ower  Kalskag 
on  the  Kuskokwim  River,  northwesterly 
to  Russian  Mission  on  the  Yukon  River, 
then  east  along  the  north  bank  of  the 
Yukon  River  to  the  old  site  of  Paimiut. 
then  back  to  Lower  Kalskag  is  closed  to 
the  use  of  aircraft  for  bunting  any 
ungulate,  bear,  wolf,  or  wolverine, 
including  the  transportation  of  any 
himter  and  ungulate,  bear,  wolf,  or 


wolverine  part;  however,  this  does  not 
apply  to  transportation  of  a  hunter  or 
ungulate,  bear,  wolf,  or  wolverine  part 
by  aircraft  between  publicly  owned 
airports  in  the  Controlled  Use  Area  or 
between  a  publicly  owned  airport 
within  the  Area  and  points  outside  the 
Aree; 

(B)  The  Western  Alaska  Brawn  Bear 
Management  Area  which  consists  of  Unit 
17(A),  that  portion  of  17(B)  draining  into 
Nuyakuk  L,aks  and  Tikchik  Lake,  Unit  18, 
and  that  portion  of  Unit  19  (A)  and  (B) 


downttieam  of  and  including  the  Aniak 
River  drainage,  is  open  to  brown  bear 
hunting  by  State  registration  pennit  in  lieu  of 
a  resident  tag;  no  resident  tag  is  required  for 
taking  brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area,  provided  that 
Uie  hunter  has  obtained  a  State  registration 
pennit  prior  to  hunting. 
(iii)  Unit-specific  regulations: 

(A)  A  fiieann  may  be  used  to  take 
beaver  under  a  trapping  license  in  Unit 
18  from  Apr.  1-Jun.  10. 

(B)  IReservedj 


Open  season 


HMnOng 


BtadiBear: 
3beais  . 

Brown  Bear 
1  bear... 

Canbou: 


Unit  18— lliat  portion  soUh  of  the  Yi*on  River— Ki«xx*  ca*ou  herd;  rural  Alaska  residents  dornciled  In  Tuliiraak 
Aldak,  Aloachak,  Kwethluk.  Bethel.  Oscannle,  Napaskiak.  Napatdak.  Kasigk*.  AtmaulNuak,  Nuna»tchii(! 
Turtutulak.  Eek.  Quinhagak.  Goodnews  Bay,  Platinum.  Togiak.  and  Twin  Mils,  only.  A  Federal  ragisHalkin  peniil 
arequred.  The  number  of  permils  available  tor  these  hunts  will  be  determined  at  a  later  dale.  The  season  wit  be 
dosed  when  Ihe  total  harvest  readies  guidelines  as  daacribed  in  Ihe  ^ipraved  "OavilnguiJl  (KKxiek)  Caribou 
Herd  Cooperative  Managemem  Plan.". 


July  1-xkjne  30. 

SapL1-May31. 

Dec  15-Jan.  9. 
Feb.23-Mw.  IS. 
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Hafvael  ImMa 


Unit  18— that  portion  north  a(  Via  YiiconRivar^-S  caribou  par  day  . 
Ramaindar  ol  Unit  18  


Un(  18— thai  portkxi  north  and  weat  o(  a  fete  Irom  Cape  Romanzof  to  Kuzivak  Mountain,  and  tian  to  MourMn  VI- 

1^)0,  and  weal  a(.  bu  not  indudkio.  the  Andreofsky  River  drainage— 1  anUered  bui. 

Unit  18— Goodnews  River  and  Kanektok  RKw  drainagae 

Unit  18— Kuakokwim  Rrver  drain^»-r  aniared  buL  A  10<lay  hurt  (1  bUI.  avUancs  of  asx  laqulnd)  «■  be 

opaned  by  announcement  aomelime  between  Dec.  1  and  Feb,  28. 

flanalndsr  of  UnK  18—1  anilared  bul.  A  10<lay  hurt  (1  bul.  evUsnoe  <*  aax  raqtarsd)  wa  be  opened  by  an- 
nouncement somalime  between  Dec  1  and  Feb.  2& 

Pubic  lands  in  Unit  18  are  ckned  to  the  hurting  t*  mooaa,  eseapl  by  riaal  Alaaka  raaidania  of  Urt1 18  and  Upper 
KaWag  during  ssaatwa  Usnlilied  above. 
Coyota: 

2coyalas  .... 


Fo>.  Arc«c  (Bhja  and  WMe  Phaae): 


2foxes 


Fox.  Red  Ondudkig  Croaa,  Black  and  SIvar  Phases): 

10  taxes:  however,  no  mora  than  2  toxes  may  be  taken  prior  to  Oct  1  . 
Hare  (Sncwahoe  and  Tundra): 

No  In* .: 

Lynx: 

2  lynx  


Open  season 


Aug.l-Msr.31. 
Noopana 


SapL  S-Sapt  2S. 


Swolvea . 
Wolvarina: 

1  wolverine. 


Gnxiae  (Spnice.  Bhie.  Ruffed,  and  Sharp-tailed): 
15  par  day.  30  In  possesskxi ~ — 

Plwn^gn  (Rock.  Wilow.  and  Whkfrtailad): 
20  par  dey.  40  in  poasesakxi 


Aiig^25-a«pt25. 
WMar  aasaon  to 
baannounosd. 

Sept.  1-Sapt  3a 
Winlar  aaason  to 
baannounoed. 


Sa^l-Apr.aa 
SapL  1-Apr.  3a 
SapL  1-Mar.  IS. 
Jiiyl^knaSa 
Nov.  lO-Mar.  31. 
Aug.  10-Apr.  aa 
SapL  1-Mar.  31. 
Ai«.  10-Apr.  aa 
Aug.lO-May3a 


No  mm 

Coyola: 

No  Imit 

Fox,  Arctic  (Bkie  and  White  Phase): 

Kk>limil . 


Fox.  Red  (Including  Cross.  Blacfc  and  Sih«r  Ptiasea): 
No  limit 

Lyrec 

No  ImH 


NolmJI. 


Mirk  and  Weasel: 

No  tmil 

Muskrat 

No  limit 

CMar. 

No  lin* 

Wolf: 

No  HnH 

Wolverine: 

No  Imit ..»»..» 


Nov.  I^kais  10. 


Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 


31. 
.31. 

31. 
.31. 
■.SI. 


IO-Oan.31. 
lO-vkns10. 
10-Mar.  31. 
1(Hitar.31. 
10-Mar.  31. 


(19)  Unit  19.  (i)  Unit  19  consists  of  the 
Kuskokwim  River  drainage  upstream 
from  Lower  Kalskag: 

(A)  Unit  19(A)  consists  of  the 
Kuskokwim  River  drainage  downstream 
from  and  including  the  Moose  Oeek 
drainage  on  the  north  bank  and 
downstream  from  and  Including  the 
Stony  River  drainage  on  the  soilth  bank, 
exdurUng  Unit  19fB); 

(B)  Unit  19(B)  consists  of  the  Aniak 
River  drainage  upstream  from  and 


including  the  Salmon  River  drainage, 
the  Holitna  River  drainage  upstream 
from  and  including  the  Bakbuk  Creek 
drainage,  that  area  south  of  a  line  from 
the  moudi  of  Bakbuk  Creek  to  the  radar 
dome  at  Sparrevohn  Air  Force  Base, 
including  the  Hoholitna  River  drainage 
upstream  from  that  line,  and  the  Stony 
River  drainage  upstream  from  and 
including  the  Can  Cnek  drainage: 

(C)  Unit  10(C)  consists  of  that  portion 
of  Unit  19  south  and  east  of  a  line  from 


Benchmaik  M*1.26  (approximately  1.26 
miles  south  of  the  noithwest  (x>mer  of 
the  original  Mt.  McKinley  National  Park 
botmdary)  to  the  peak  of  Lone 
Moimtain.  tixea  due  west  to  Big  River, 
including  the  Big  River  drainage 
upstream  from  that  line,  and  including 
the  Swift  River  drainage  upstreem  from 
and  including  the  Noilh  Fork  draiiuge: 

(D)  Unit  19P)  consists  of  the 
remainder  of  Unit  19. 
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(U)  lo  the  following  anas,  the  taldiig 
of  wildlife  for  wihirirtmire  ums  is 
prohibited  or  restricted  on  pubUc  land: 

(A)  Lands  within  Mount  McKinlay 
Nadanal  Park  as  it  existed  prior  to 
Decsmbar  2, 1980.  are  closed  to 
subsistence  uses.  Subsistence  uses  as 
authorized  by  this  paragraph  (k)(19)  are 
permitted  in  Denali  National  Prnerve 
and  lands  added  to  Denali  National  Park 
on  December  2, 1980; 

(B)  The  Upper  Kuskokwun  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  19(D)  upstream  Crom  the  mouth 
of  Big  River  including  the  drainages  of 
the  Big  River.  Middle  Fork.  Sooth  Fork. 
East  FoA,  and  Tonzona  River,  and 
bounded  by  a  line  following  the  west 
bank  of  the  Swift  Fork  (McKinley  Fork) 
of  the  Kuskokwim  River  to  152°  SC  W. 
long.,  then  north  to  the  boundary  of 
Dniali  National  Preserve,  then  following 


the  western  boundary  of  Denali  National 
Preserve  north  to  its  intersection  with 
the  Minchumina-Telida  winter  trail, 
than  west  to  the  crest  of  Telida 
Mountain,  then  north  along  the  crest  of 
Munsatli  Ridge  to  elevation  1.610.  then 
northwest  to  Dyckman  Motmtain  and 
following  the  crest  of  the  divide 
between  the  Kuskokwim  River  and  the 
Nowitna  drainage,  and  the  divide 
between  the  Kuskokwim  River  and  the 
Nixon  Fork  River  to  Loaf  bench  mark  on 
Halfway  Mountain,  then  south  to  the 
west  side  of  Big  River  drainage,  the 
point  of  beginning,  is  dosed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  himtn  or 
moose  part;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  moose  part  by  aircraft  between 
publicly  owned  airports  in  the 


Controlled  Use  Aree,  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Western  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  17(A).  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake.  Unit  18.  and  that  portion 
of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  himting  by  State 
registration  permit  in  lieu  of  a  resident 
tag:  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting. 

(ill)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  IS  and  June  30. 

(B)  [Reserved] 


iioffvaat  wvn 


Open  season 


BladiE 


Uf«  ig(A)  and  (B)  »i«  pottion  wNct)  is  downatraain  of  and  inckaing  the  Aniak  River  dralnge— 1  liev  . 
Remaindei  oT  UnM  19(A).  (B).  and  (D)— 1  bear  every  tow  regulalory  yean 


Un»  19(A)  north  cH  Kuskokwim  River— 1  cartxw „ 

UnH  19(A)  south  o»  the  Kuakokwim  River,  and  Unit  19(B)  (exckjdng  nnd  Alaska  rasUenls  ol  Ume  Vitage)-6  oart- 
bou. 

Unit  19(C>— 1  caribou _ _ _ 

umi  19(0)  south  and  east  ol  the  Kaakakwim  River  and  Hoi»  Foikoltii  Kuskdaiitii  Rvar^l  o^^ 

Remainder  o(  Unit  19(0)— 1  caribou'. 


"*  Ifbr""^  *"■*"  resMerts  donMtod  in  Ums  Wage  only;  no  tntMal  harvest  Iniiilwi'a'^ilaaelnrvest'quoia 
ot  200  cartxxj;  cows  and  calves  may  not  be  taken  from  Apr.  I-Aug.  9.  Reporting  will  be  by  a  eommiriity  teport- 
ng  system. 
Sheep: 

1  lam  wlB)  7/8  curl _. _—.„_„ 


Unit  19-Bural  Alaska  residerts  o«  Ume  VMage  only-No  indhridual  harvest  limil,  but  a  village  harvest  quota  of  W 
mooea  (inducing  those  taken  under  the  Stale  Tier  II  system);  either  sex.  Reporting  w«  be  by  a  convnurtty  rsport- 
ng  system. 

Unit  19(A)— that  portion  north  of  ttie  Kuskokwim  River  upstream  liom,  but  not  indudkig  the  Koknakol  River  drainage 
and  soUh  of  Ihe  Kuskokwim  River  upstream  Ironi,  but  not  kickjdkig  the  Hotokuk  River  dr^nage— 1  mooee'  how- 
ever. arMedess  mooae  may  be  taken  only  during  Ihe  Fat  1— Fab.  10  aaasoa  • 

Hemainder  of  Unit  19(A}— 1  txM 


Unit  19(B)— 1  anOered  bull : 

Unit  19(C)— 1  ardered  bull _„ , Z"ZI"ZZ!"!._..]!"Z"!1I"""."""""!"".~" 

Unit  19(D)— that  portkxi  of  the  Upper  Kuskokwim  Cortrded  Use  Area  within  Ihe  l*)rth  FoikdraliMM  i»fre»n 

from  the  conDuence  of  the  South  Fork  lo  the  mouth  ol  the  Swift  Forte— 1  antlered  btil. 
Unit  19(D>— remainder  of  the  Upper  Kuskokwim  Conlrallad  Uaa  Araa— 1  bdl  

Remakxler  of  Unit  19(D)— 1  antlered  biil .  


Coyote: 

2  coyotes „ 

Fox,  Red  (inckxSng  Cross.  Black  and  SHvor  Phases):      

IP  toxes;  however,  no  more  than  2  toies  may  be  taken  prior  to  Oct  1 
Hare  (Snowahoe  and  Tmlra): 

No  imH  __ 


July1^kne30. 

Sept  1-May3l. 
SapL  10-May  25. 

Aug.  10-Sept30. 
Nov.  1-Feb.  28. 
Aug.  l-Apr.  15. 

Aug.  10-Oct.  10. 
Aug.  10-Sepl  30. 
Nov.  1-Jan.3l. 
Aug.l0-SepL30. 
Jiiy  l->kjne30. 


Aug.  10-Sapt  20. 
July  1-^kjne  30. 

SepL  l-Sspt  20. 
Nov.  20-^4ov.  30. 
Jan.  1-Jaa  10. 
Feb.  1-Feb.  10. 
SepL  1 -Sept  20. 
Nov.  20-Nov.  30. 
Jan  1-Jan.  lO. 
Feb.  1-Feb.  10. 
Sept  1 -Sept  30. 
Sept  1-Oct  10. 
Sept.  1-Sapt  30. 

Sept  l-Sept  30. 
Doc.  l-Feb.  28. 
Sept  l-SepL30. 
Dec.  1-Oec.  15. 

Sept  1-Apr.  30. 

Sept  1-Mar.  15 

July  l^iune  30. 
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Harvest  tmits 


Open  season 


Lyra: 

2  lynx  : 

Wolf: 

5  wolves — 

Wolvsrine: 

1  wolverine 

Grouse  (Spnjce,  Bkia.  RuHed.  and  Sharp-tailed): 

15  per  day.  30  in  possesskxi  .._ 

Ptanrigan  (Rock,  Wiiow.  and  White^aHad): 

20  per  day,  40  in  possesskm  


Nov.  I-Fab.26. 
Aug.  10-Apr.  30. 
Sapt  i-Mar.3i. 
Aug.  lO-Apr.  30. 
Aua  lO^Apr.  30. 


Trapping 


Baaver 

No  limit 

Coyote: 

No  limit - 

Fox,  Red  (inckjding  Cross,  Black  and  Sliver  Phases): 

No  Hmit ,. 

Lynx: 

No  limit 

Marten: 

No  limit 

Mink  and  Waasat 

No  limit „ -.. 

Muskrat 

No  limit .. — ...._ 

Otter 

No  limrl _„ _ 

WoK 

No  limit 

Wolverne: 

No  limit ,. 


Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Fab.  28. 
Nov.  1-Fab.  28. 
Nov.  l-June  10. 
Nov.  l-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 


(20)  Unit  20.  (i)  Unit  20  consisU  of  the 
Yukon  River  drainage  upstream  bom 
and  including  the  Tozitna  River 
drainage  to  and  including  the  Hamlin 
Creek  drainage,  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  from 
and  including  the  Charley  River 
drainage,  the  Ladue  River  and  Fortymile 
River  drainages  and  the  Tanana  River 
drainage  north  of  Unit  13  and  ^ 

downstream  firom  the  east  bank  of  the 
Robertson  River: 

(A)  Unit  20(A)  consists  of  that  portion 
of  Unit  20  bounded  on  the  south  by  the 
Unit  13  boundary,  bounded  on  the  east 
by  the  west  bank  of  the  Delta  River, 
bounded  on  the  north  by  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Delta  River  downstream  to  its' 
confluence  with  the  Nenana  River,  and 
bounded  on  the  west  by  the  east  bank 
of  the  Nenana  River: 

(B)  Unit  20(B)  consists  of  drainages 
into  the  north  bank  of  the  Tanana  River 
from  and  including  Hot  Springs  Slough 
upstream  to  and  including  the  Bamier 
C>eek  drainage; 

(C)  Unit  20(C)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Nenana  River  and  tm 
the  north  by  the  north  bank  of  the 
Tanana  River  downstream  from  the 
Nenana  River, 


(D)  Unit  20P)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Robertson  River  and  on 
the  west  by  the  west  bank  of  the  Delta 
River,  and  drainages  into  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Robertson  River  downstream 
to,  but  excluding  the  Banner  (!Ireek 
drainage; 
I     (E)  Unit  20(E)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  and  including  the 
ciiarley  iUver  drainage,  and  the  Ladue 
River  drainage; 

(F)  Unit  20(F)  coiisists  of  the 
remainder  of  Unit  20. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricrted  on  public  land: 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 
authorised  by  this  paragraph  (k)(20)  are 
permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2, 1980; 

(B)  Use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  5-Aug.  25  in  the  Delta  Ck>ntrolled 
Use  Area,  ibe  boundary  of  which  is 
defined  as:  a  line  beginning  at  the 
confluence  of  Miller  Oeek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 


mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Oeek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGiimis  C^reek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  line  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Richardson  Highway  to  its  junction  with 
the  Alaska  Highway,  then  east  along  the 
Alaska  Highway  lo  the  west  bank  of  the 
Johnson  River,  then  south  along  the 
west  bank  of  the  Johnson  River  and 
lohnson  Glacier  to  the  head  of  the 
Canwell  Glacier,  then  west  along  the 
north  bank  of  the  Canwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  The  Dalton  Highway  C^orridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24.  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
provided  below.  The  use  of 
snowmobiles  is  authorized  only  for  the 
subsistence  taking  of  wildlife  by 
residents  living  within  the  Dahon 
Highway  Corridor  Management  Area. 
The  use  of  licensed  highway  vehicles  is 
limited  only  to  designated  roads  within 
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the  Dalton  Highway  Corridor 
MaDagement  Area.  The  use  of  firearms 
withio  the  Corridor  is  authorized  only 
for  the  residents  of  Alatna.  Allakaket, 
Anaktuvuk  Pass,  Settles,  Evansville, 
Stevens  Village,  and  residents  living 
within  the  Corridor; 

(D)  The  Glacier  Mountain  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  20(E)  hounded  hy  a  line 
beginning  at  Mile  140  of  the  Taylor 
Highway,  then  north  along  the  highway 
to  Eagle,  then  west  along  the  cat  trail 
from  Eagle  to  Crooked  Creek,  then  from 
Crooked  Creek  southwest  along  the  vrest 
bank  of  Mogul  Creek  to  its  headwaters 
on  North  Peak,  then  west  across  North 
Peak  to  the  headwaters  of  Independence 
Creek,  then  southwest  along  the  west 
bank  of  Independence  Creek  to  its 
confluence  with  the  North  Fork  of  the 
Fortymile  River,  then  easterly  along  the 
south  bank  of  the  North  Fork  of  the 
Fortymile  River  to  its  confluence  with 
Champion  Creek,  then  across  the  North 
Fork  of  the  Fortymile  River  to  the  south 
bank  of  Champion  Creek  and  easterly 
along  the  soulli  bank  of  Champion  Creek 
to  its  confluence  with  Little  Champion 
Creek,  then  northeast  along  the  east 
bank  of  Little  Champion  Creek  to  its 
headwaters,  then  northeasterly  in  a 
direct  line  to  Mile  140  on  the  Taylor 
Highway,  is  closed  to  the  use  of  any 
motorized  vehicle  for  himting  from 


August  5-Septemher  20:  however,  this 
does  not  prohibit  motorized  access  via, 
or  transportation  of  harvested  wildlife 
on,  the  Taylor  Highway  or  any  airport-, 

(E)  The  Minto  Flats  Management 
Area,  which  consists  of  that  portion  of 
Unit  20  bounded  by  the  Elliot  Highway 
beginning  at  Mile  118,  then 
northeasterly  to  Mile  96,  then  east  to  the 
Tolovana  Hotsprings  Dome,  then  east  to 
the  Winter  Cat  Trail,  then  along  the  Cat 
Trail  south  to  the  Old  Telegraph  Trail  at 
Dunbar,  then  westerly  along  the  trail  to 
a  point  where  it  joins  the  Tanana  River 
three  miles  above  Old  Minto,  then  along 
the  north  bank  of  the  Tanana  River 
(including  all  channels  and  sloughs 
except  Swan  Neck  Slough),  to  the 
confluence  of  the  Tanana  and  Tolovana 
Rivers  and  then  northerly  to  the  point 
of  beginning,  is  open  to  moose  hunting 
by  permit  only; 

(F)  The  Fairbanks  Management  Area, 
which  consists  of  the  Coldstream 
subdivision  OSE  'A  SE  V4,  Section  28 
and  Section  33,  Township  2  North, 
Range  1  West,  Fairbanks  Meridian  and 
that  portion  of  Unit  20(8)  bounded  by 
a  line  from  the  confluence  of  Rosie 
Creek  and  the  Tanana  River,  northerly 
along  Rosie  Creek  to  the  divide  between 
Rosie  Creek  and  Cripple  Creek,  then 
down  Cripple  Creek  to  its  confluence 
with  Ester  Creek,  then  up  Ester  Creek  to 
its  confluence  with  Ready  Bullion 
Creek,  then  up  Ready  BulUon  Creek  to 


the  summit  of  Ester  Dome,  then  down 
Sheep  Creek  to  its  confluence  with 
Coldstream  Creek,  then  easterly  along 
Coldstream  Creek  to  its  confluence  with 
First  Cliance  Creek,  then  up  First 
Chance  Creek  to  Tungsten  Hill,  then 
southerly  along  Steele  Creek  to  its 
intersection  with  the  Trans-Alaska 
Pipeline,  then  southerly  along  the 
pipeline  right-of-way  to  the  Qiena 
River,  then  along  the  north  bank  of  the 
Chena  River  to  the  Moose  Creek  dike, 
then  southerly  along  Moose  Creek  dike 
to  its  intersection  with  the  Tanana 
River,  and  then  westerly  along  the  north 
bank  of  the  Tanana  River  to  the  point  of 
begiiming.  is  open  to  moose  hunting  by 
bcrw  and  arrow  only, 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Trapping  of  wolves  in  Unit  20(E) 
during  April  and  October  with  a  steel 
trap,  or  with  a  snare  using  cable  smaller 
thmi  3/32  inch  diameter,  is  prohibited: 

(C)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  20  and  21  is  allowed  for  the 
celebration  known  as  the  Nuchalawoyya 
Potlatch,  under  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Native  Village  of  Tanana.  This 
three  moose  limit  is  not  cumulative 
with  that  permitted  by  the  State. 


Haivast  tints 


Open  season 


Black  Bear 

3  be*s 

Bnmn  Bear 

Unit  20— except  Unit  20(E)— 1  bear  every  lour  regulaKxy  years 
Caribou: 


'^'*.^^2«'^  *^  """^^  regislralion  pemnt  only:  the  season  m  ctose  when  a  confined  State^ederal  harvest 

quota  a(  150  tor  the  Fortymile  herd  has  been  reached. 
Unit  20(F>— Tozitna  River  drainage— 1  caribou;  however,  only  but  caribou  may  be  taken  Aug.  10-Sept  30  


Unit  20(F)-eoui>  01  (he  Yukon  River- 1  cwibou 

Remainder  ol  Unit  20{F>— 1  bu*  

Moose: 

Unit  20(A)-1  anbared  biM  . 


urn  20(B)— (hat  portion  wiltwi  the  Minio  Flats  Management  Area— 1  but  by  Federi'ragistraiionpen^ 

"^^?°'°>-**  '*?'«9e  ot  the  Midde  For*  ol  ttie  Chena  River  and  Ihal  portion  o<  the  Salcha  Rivef  Drainage  is>- 

stream  Irom  and  nckidng  Goose  Creek— 1  anOarad  but. 
Remainder  ol  lint  20(B)— 1  andered  bull .._ _ _ _ „ 

"'2i?!f?ZiSL*'?*°"  **""  ''*™"  Nalwnal  Parte  and  Pr^^^  »wa"rt'«w"  Toktei"»»'er,'  ex'iuSng  i^ 
Mount  Miaonley  Natonal  Park  as  Jl  existed  prior  lo  December  2, 1960—1  antlered  bull;  however,  whiteohased  or 
ftjM'Pno  (more  than  50  percent  white)  moose  may  not  be  taken. 

Rwnainder  o(  IJnH  20(C)— I  andered  b<il:  however,  whil»phased  or  partial  aUno  (more  man  50  percent  white) 
moose  may  not  be  taken. 

"f,.f?^l!'l!l£''*°"..^?!?^  ^  **  '^**'  Si»«y-"<'e.  and  Forty-mile  Rivers  (all  forks)  from  Mile  9  1/2  to  Mile 

145  Taytor  Highway,  indudng  tfie  Boundary  CutoK  Road— 1  andered  bull 
Remmnder  ol  Unit  20(EH-that  portion  draining  into  the  Yukon  River  upstream  from  and  mdutSng  die  Charley  River 

rtan^lo  and  nducing  Ihe  Boundary  Creak  drainages  and  dw  Taytor  Highway  tram  mile  145  to  Ea*i-1  art- 


July  l->lune  30. 

Sept  1-May31. 

Aug.  10-SepL  30. 
Nov.  15-^eb.  28. 
Aug.  10-Sept  30. 
Nov.  26-Dec  10. 
Mar.  1-Mar.  15. 
Dec.  1-Oec.  31. 
Aug.  10-Sept  30. 

Sept  1-Sept20. 
Sept  1-Sept  20. 
Jan.  10-Feb.  28. 
Sept  1-Sept  20. 

Sept  1-Sept  20. 
Sept  1-Sept  30. 
Nov.  IS-Oac.  15. 

Sept  1-Sept  30. 

Sept  1-Sept  15. 

Sept  5-Sept  30. 


Sept  1-Sept  25. 
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nai^raei  HiBS 


Ramaindar  ol  Unit  20(F)— 1  aitferad  tut — . 

Coyote: 

2  coyolBS - „-.»—.—« .-. 

Fox,  Red  (inckxtng  Croas,  Black  and  Silver  Phases): 

1 0  toxaa;  however,  no  more  Itian  2  toxes  nay  be  taken  prior  to  Oct  1  . 
Hars  (Snowahos  and  Tindr^: 

No  In* 

Lynx: 

Unit  20(E)— 2  lynx  . 

Ramaindar  ol  Unit  20-2  lynx  . 
Wo*: 

10  wolvsa 

WolvarinK 

1  wolvarina . 


(arouaa  (Spnica,  Bkja,  Ruflad.  and  Sharp4ailad): 

Unit  20(P)-*m  poitkin  aoUh  of  Ihe  Tanana  Rivar  and  west  of  Iha  Johnaon  Rivn^lS  par  d4t,  30  in  poaianion. 
providad  Itiat  not  mora  than  5  par  day  and  10  in  possesston  are  sharp-talad  grouw. 

Umi  20— Remainder- 15  per  day,  30  in  poasesston — _ 

Plvmigan  (Rock.  Wiow.  and  Whto-lailad): 

Unit  20— those  porttons  within  five  mHes  at  Alaska  Route  5  (Taytor  Highway,  both  to  Eacfe  and  the  Alaata<:anadB 
bomJary)  and  that  ponton  of  Alaska  Route  4  (Richardson  Highway)  sou*)  ol  Data  Jinidan— 20  par  day,  40  In 


Unit  20— Ramaindar— 20  per  day,  40  In  possession  . 


Si|)t  l-Sapt  25. 

SapL  1-Apr.  aa 

Sapt  1-tto.  1& 

Julyl-Juna30. 

Nov.  I^lin.  31. 
Dae  1-Jan.  31. 

Aug.  10-A(r.  aa 

Sapt1-Mv.31. 

Aug.  2S-M|r.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  lO^l^pr.  30. 


Unit  20(A),  20(B).  UnV  20(C),  Unit  20(E),  and  20(D)— that  pottton  (Mning  Into  ttw  north  bank  ol  the  Tanana  Rivar. 
inekidng  die  islands  in  die  Tanana  River— 25  beaver. 

Reminder  o«  Unil  20(0>— IS  beaver » : -^ 

Un*  20(F)— 50  baavar _ 

Coyote: 

Unit  20(E)— No  imH 


Ran^nder  Unit  20-No  imi  . 


Fox.  Red  (Inctoding  Croes.  Black  and  Slnr  Phases): 

NoliiT*_ 

Lynx: 

\M»  20(A).  (B).  (D),  (E),  and  (C)  east  ol  dw  TeMaraka  River— No  lln« . 

Unit  20(F)  and  die  remainder  ol  20(C)— No  imK ._ — 

Marten: 

NoHnst 

Mink  and  Waaaak 

Nolmil. — -_ - 

Muaknt 

Unit  20(E)— No  tMH _ _ 

Remainder  ol  Unit  20— No  limit — 

Otter 

No  limit „_ - _ 


Unit  20(E)— No  limil . 


Remainder  of  Umt  20-No  ln«  . 
Wof/erine: 

No  limit _ 


Nov.  1-Apr.  IS. 


Feb. 
Nov. 

1-Apr.  15. 
1-Apr.  15. 

Nov.  1-Fab.  28. 
Nov.  1-Mar.  31. 

NOV. 

1-F*l28.. 

Dec  15-Jaa  15. 
Dec.l^Jaa31. 

Nov.  1-^=eb.  28. 

Nov. 

1-Feb.  28. 

Sapt20^unel0 
Nov.  l-June  10. 

Nov 

1-Apr.  15. 

Oct1-Apr.30 
Nov.  1-Mar.  31. 

Nov.  1-Feb.  28. 


(21)  Unit  21.  (i)  Unit  21  consists  of 
drainages  into  the  Yukon  River 
upstream  from  Paimiut  to,  but  not 
including  the  Tozitna  River  drainage  on 
the  north  bank,  and  to,  but  not 
including  the  Tanana  River  drainage  on 
the  south  bank;  and  excluding  the 
Koyukuk  River  upstream  and  including 
from  the  Duibi  River  drainage: 

(A)  Unit  21(A)  consists  of  the  Irmoko 
River  drainage  upstream  from  and 
including  the  Iditarod  River  drainage, 
and  the  Nowitna  River  drainage 
upstream  from  the  Little  Mud  River, 


(B)  Unit  21(B)  consiste  of  the  Yukon 
River  drainage  upstream  from  Ruby  and 
east  of  the  Ruby-Poorman  Road, 
downstream  from  and  excluding  the 
Tozitna  River  and  Tanana  River 
drainages,  and  excluding  the  Nowitna 
River  drainage  upstream  from  the  Little 
Mud  River,  and  excluding  the  Melozitna 
River  drainage  upstream  from  Grayling 
Creek; 

(C)  Unit  21(C)  consists  of  the 
Melozitna  River  drainage  upstream  from 
Grayling  Creek,  and  the  Dulbi  River 
drainage  upstream  from  and  including 
the  Cottonwood  Creek  drainage; 


(D)  Unit  21(D)  consiste  of  the  Yukon 
River  drainage  from  and  including  the 
Blackburn  Creek  drainage  upstream  to 
Ruby,  including  the  area  west  of  the 
Ruby-Poorman  Road,  excluding  the 
Koyukuk  River  drainage  upstream  from 
the  Dulbi  River  drainage,  and  excluding 
the  Dulbi  River  drainage  upstream  from 
Cottonwood  Creek; 

(E)  Unit  21(E)  consists  of  tl»e  Yukon 
River  drainage  from  Paimiut  upstream 
to,  but  not  including  the  Blackburn 
Creek  drainage,  and  the  Innoko  River 
drainage  downstream  from  the  Iditarod 
River  drainage- 
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(ii)  In  the  followliig  anai,  tbe  takti^ 
of  wDdUiB  for  tubnstencs  ums  is 
praUbitad  or  mlihJad  on  public  land: 

(A)  Tha  KoyiiknkCaDtioDad  Use 
Arae,  wTilai  ronststs  of  uBse  postions 
of  Units  21  and  24  bounded  by  ■  Una 
from  tbe  north  bank  of  the  Yukoo  River 
at  Koyukuk,  then  northarly  to  IIm 
cooOuences  of  the  Honhosa  and  Kateel 
Rivers,  than  nntthwastariy  to  the 
confluanoaa  of  Billy  Hawk  Oaak  ami 
the  Huslia  River  (65*  57'  N.  lat,  156*  41' 
W.  long.),  then  easterly  to  the  south  and 
of  Soimiunlcst  L.aks,  then  east  to 
Hughea,  then  south  to  Little  Indian 
River,  then  southwasteriy  to  the  crast  of 
Hochandochtla  Mountain,  then 
southweat  to  tbe  mouth  of  Cottoowood 
Cmk  then  southwest  to  Biduy  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning.  Is 
closed  during  moose-hunting  aeesons  to 
the  use  of  ainjafi  for  hunting  mooae, 
including  transpoitatian  of  any  mooae 
hunter  or  mooae  part;  however,  dils 
doaa  not  apply  to  transportation  of  a 
mooae  hunter  or  mooae  pert  by  ainaaft 
between  publicly  owned  airports  in  the 
contraUed  use  area  or  between  a 
publicly  owned  airpoit  within  the  area 


andpoiiiis  outaida  tha  area;  all  hunters 
an  the  KoynkifclSver  passing  tha 
ADFkC  opanlad  check  station  at  Ella's 
CaUn  (IS  miles  upatreem  bom  the 
Yukon  on  tha  Kojndmk  River)  are 
requited  to  atop  and  report  to  AOFftG 
penonnal  at  the  check  station: 

(B)  The  Paradise  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  21 
bounded  by  a  line  >'-ff""'ig  at  the  old 
vinagecrfPaimiut.  then  nottL  along  the 
west  bank  of  tbe  Yukon  River  to 
Paradise,  then  northwest  to  the  mouth 
of  Stans&om  Creek  on  the  Bonasila 
Kver,  then  northeest  to  the  mouth  of  the 
Anvik  River,  then  along  the  west  bank 
of  the  Yukon  River  to^  lower  end  of 
Eagle  Island  (approximately  45  miles 
noitb  of  Graylii^,  then  to  the  mouth  of 
the  Iditarod  River,  then  down  the  east 
bank  of  the  bmoko  River  to  its 
confluence  with  Palmiut  Slough,  then 
south  along  the  east  bank  of  Paimiut 
Skni^  to  its  mouth,  and  then  to  the  old 
village  of  Paimiut,  is  closed  during 
mooae  hunting  aeasons  to  the  use  of 
airczait  for  hunting  mooee,  including 
transportation  of  any  mooae  hunter  or 
part  of  moose:  however,  this  does  not 
apply  to  tran^)ortation  of  a  moose 
hunter  or  part  of  mooee  by  aircraft 


between  publicly  owned  airports  in  the 
ControUed  Use  Area  or  between  a 
publicly  owned  airport  within  tbe  area 
and  points  outside  the  area, 
(iii)  Unit-specific  tegulationa: 

(A)  Bait  may  be  uaad  to  hunt  blad 
bear  between  April  15  and  June  30; 

(B)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
21^  from  Apr.  l-^ona  1; 

(C)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  20  and  21  is  allowed  for  the 
oelflfaration  known  as  the  Nnchalawoyya 
Potlatch,  under  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Native  Village  of  Tanana.  This 
three  moose  limit  is  not  cumulative 
with  that  permitted  ^  the  State; 

P)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  21  is  allowed  for  the  celebration 
known  as  the  Kaltag/Nulato  Stickdanca, 
under  tha  terms  of  a  Federal  registration 
permit  Permits  will  be  issued  to 
individuals  only  at  the  request  of  the 
Native  Village  of  Kaltag  or  Nulato.  Thia 
three  moose  limit  is  not  cumulative 
with  that  permitted  by  tbe  State. 


Openi 


Brown  Bear 

1 1taar  every  lour  levMoty  yeai*  . 
Caitnii: 


Uf*  21  (A),  (B),  (C),  and  (E)-1  caribou , _ 

lW2ip)--No«lh  ot  §»  Yiiw  HIver  end  east  o«  *e  Koyiteik  HMr  1  csSou;  hoi!^.  fadtS^^ 
be  taken  during  a  wMsr  seeson  to  be  announced 

Ui«21(D)--flemJndsr  (Wseism  Arctic  Caitiou  l«ari)--6 ca*ou p^ 
Majc  lo-June  30. 


Unlt21(A>-1biJ  . 


Unit  21  (B)  and  (O-l 

Unit  21(D)— 1  moose:  howewsr, 


mooae  may  be  taken  only  kom  SapL  21-6apt  25  aid  Fab.  1-Fab  10- 

mo«e  may  not  be  taken  wiB*  one^1a^(  mie  of  the  Yukon  River  durir^j  the  Fa«in»y  aeeaon.  During  the  Sect  1-1 
Z!^^^^T^.^?*^  ****  ***"  "**^  mile  o(  the  Koyiio*  River  (ram  40  ndes  above  its  moutito  the 
iH  ^S^J^jy^?:^  ^""^  "*  '**^ '°  •*  '■'^  °'  "*>°^  •«»•>•  •*  "sakJents  a(  Unit  21  (D)  and  reai- 

OBraS  01  HUHB  Mu  RlCiy. 

"''Sil2^''S^'i!!Sir!^'J^'^  m^  be  taken  *wi.  Aug.  20-Sept  26;  moose  may  not  be  taken  «W*i 
one^iaN  mia  of  the  knoko  or  Yiiion  River  during  the  Fabniay  saaaoa 
Coyote: 

2coyoles  . __ 

Fox.Rsd(inckji*ngCn)ss.BlaekaidSlMrPittaes)r  "" 

10  ioies;  however,  no  more  then  2  taxes  may  be  trion  prior  to  Oct.  1        ^ 

HaiB  (Snowstioa  and  Tundra):  

No  Ml 

Lyrsc  — — .— _ „ 

2  lytB 


Swokiea 

WotMiine: 

1  wolMrine 

Qrause  (Spnse.  Bhie, 

IS  per  day.  30  In 


HuHad,  and  Slip  l^toJ): 


Juiyl-JunaSO. 

Sept  1-May  31. 

AualO-Saptsa 
Aug.  10-8apl  3a 
Wiriar  saaaon  to 
baannounoad. 
Julyl-JunaSO. 


Aug.  20-SspL  25. 

Nov.  1-Nov.  3a 
SepL  S-^ept  25. 
Sept  1 -Sept  25. 

Fab.  1-Fsbi  ia 


Ai«.  20-8ept  2& 
Fabi  l-Fabi  ia 

Sept  1-Apr.  30. 

Sept  1-Mv.  15. 

Jiiy1-Jine3a 

Nov.  1-Feb.  28. 

Aug.  yO-*(x.  30. 

Sept1-Mar.31. 

Aug.  10-Apr.  30. 


UnH  21(E>— No  Umft 

Remainder  of  Unit  21— No  Limit  . 
Coyosc 


No  limit „_     _..... _ _.   . 

Nolmit „.      . 

Marten 

Ho  Bmit „ 

Mirk  and  Weasel: 

No  imit 

Muskrat 

No  Imil „ 

(Mar 

No  imK _    _ 

WoK 

NoBma  _ 

Wolverine: 

No  «mil _ _ _„. 

Nov. 
Nov. 


Nov. 


Nov. 
Nov. 
Nov. 


1-Junel. 
1-Apr.  15. 

1-Mar.  31. 

1-Fab.  28. 

1-Fab.  28. 

1-Fab.  28. 

1-Feb.  28. 

1-June10. 

1-^.  IS. 

t-4lar.  31. 

1-Mar.  31. 


(22)  Unit  22.  (1)  Unit  22  consists  of 
Bering  Sea,  Norton  Soimd,  Bering  Strait, 
Chukchi  Sea,  and  Kot2ebue  Sound 
drainages  from,  but  excluding,  the  ~ 
Pastolik  River  drainage  in  southern 
Norton  Sound  to,  but  not  including,  the 
Goodhope  River  drainage  in  Southern 
Kotzebue  Sound,  and  all  adjacent 
islands  in  the  Bering  See  between  the 
mouths  of  the  Goodhope  and  Pastolik 
Rivns: 

(A)  Unit  22(A)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Pastolik  River  drainage  to,  and 
including,  the  Ungaiik  River  drainage, 
and  Stuart  and  Besboro  Islands; 


(B)  Unit  22(B)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Ungaiik  River  drainage  to,  and 
including,  the  Topkok  Creek  drainage: 

(C)  Unit  22(C)  consists  of  Norton 
Soimd  and  Bering  Sea  drainages  from, 
but  excluding,  the  Topkok  Creek 
drainage  to.  and  including,  the  Tisuk 
River  drainage,  and  King  and  Sledge 
Islands: 

(D)  Unit  22(D)  consists  of  that  portion 
of  Unit  22  draining  into  the  Bering  Sea 
north  of,  but  not  including,  the  Tisuk 
River  to  and  including  Cape  Yori:,  and 
St  Lawrence  Island; 


(E)  Unit  22(E)  consista  of  Bering  Sea, 
Bering  Strait,  Chukchi  Sea.  and 
Kotzebue  Sound  drainages  frxim  Cape 
York  to,  but  excluding,  the  Goodhope 
River  drainage,  and  including  Little 
Diomede  Island  and  Fairway  Rock. 

(ii)  Unit-specific  regulations: 

(A)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
22  during  the  established  seasons: 

(B)  Coyote,  incidentally  taken  with  a 
trap  or  snare  intended  for  red  fox  or 
wolf,  may  be  used  for  subsistence 
purposes. 


HamstHmils 


Open  season 


Hunting 


Black  Bear. 

3  beers _ _ _ _ 

BrownBear  ^ 

Unit  22(A)— 1  bear  by  residents  o(  Unil  22(A)  only  

Unit  22(B>— 1  beer  by  lasidenls  ol  Unit  22(B)  or^  

Unit  22(C)  „ 

Remainder  ol  Unit  22—1  bear  every  tour  regulatory  years _ _ 

Caribou: 

Unit  22(A)  and  (B)— 5  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  t6-0une  30 


Unit  22(A>— 1  anUersd  bUI;  however,  Itie  period  ol  Dec  1*Jan.  31  is  restricted  to  residents  of  UnH  22(A)  or^  

Unit  22(B)— 1  mooee:  however,  anllerless  moose  may  be  taken  only  liom  Dae.  1-Oec.  31;  no  person  may  take  a 

aw  accompanied  by  a  call. 

Uni»22(C)— 1  anderedbull „ _ 

Unit  22(D>— 1  moose:  however,  ardertess  moose  may  be  taken  only  tarn  Dec  1-Oec  31;  no  person  may  t*a  a 

ccw  accompaniad  by  a  call. 
UnK  22(E)— 1  mooae;  no  person  may  take  a  cow  aooompsned  by  a  calf 


July  l^ksie  30. 

SepL  1-0CL31. 
Apr.  IS-May  25. 
SepL1-0cL31. 
Apr.  IS-May  25. 
No  open  seasoa 
Sept  l-Oct.  31. 
Apr.  15-May  25. 

Jiiy  l^lune  30. 

Aug.  1-Sept  30. 
Dec  l^laaSl. 
Aug.  I.-Jan.  31. 

Sept  1-Sept  14. 
Aug.  1-Oen.  31. 


Aug.1- 


.31. 
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HarvattlMls 


Qp0n  season 


Mus^'oc 

UfM  22(D)  mJ  (E>-1  biii  by  Fadacal  legist  slion  perniK  arty.  FMsral  pubic  iKids  are 

maliat  •aoapl  by  Fadefsfy-qusMM  subsislsnce  ussra.  Ths  isasnn  In  each  subuM  w*  bs 

snd  7  buls  ara  taken  In  Units  22(D)  and  (E)  mspeclivaly. 
Rafnamdar  of  Unit  22 


to  tw  taHng  of 
whsnSbUb 


Una  22(A)  and  (B)— SO 

Una  2Z(D)— 60  bsatw 

Una  22  Remakidsr , 

Coyole: 

Fedvaf  pubSc  lands  ara  ctoiad  to  Vis  IsUhq  of  ooyotsa  . 
FoK.  Aictc  (Bkis  and  WTiMa  Phase): 


FoDi.  Rsd  (indulno  Ooss,  Back  and  Sbsr  Phases): 


10 


Hsfe  (Snowahoe  and  Tundra): 
No  bill ....^......_„..i.», 

Lyra: 

2lyni 


UK*  22(A)  22(B)-Ni>  In*  . 

um  £c  mffiMnaBr         

MWiandWmil 

Nolmi 

OUST 

Noima 


No  in*. 


Qrouse  (Spniee,  Bkis,  RuRsd,  and  OhaipWisd): 
IS  par  day,  30  in  posisMlon  . 


Ptwrtpsn  (Rock.  Wlow,  and  WWslaisd): 

una  22(A)  and  22(B)  east  ol  and  mcumg  tie  NkMuk  n«er  drainage— 40  per  day,  80  fe< 
Una  22  Remaindsr— 20  per  day,  40  in  poassiiion 


SapLl-Jaa3l. 


No  open 

Nov.  1-June  ia 
\kn.  1-Apr.  15. 
No  open  season. 

Noopsnseasoa 

SepL  1-Apr.  30. 

Nov.  1-Apr.  15. 

Sept  1-Apr.  IS. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  IS. 
No  open  season. 

Nov.  I^Jaa  31. 

Nov.  1-Apr.  IS. 

Nov.  1-Apr.  15. 

Sapt  1-Mw.  31. 

Aug.  10-Apr.  30. 

Aua  10-Apr.  30. 
Aug.  10-Apr.  30. 


Unit  22(A)  and  (B)— 60  beaver 

Unit  22(C).  (D),  and  (E)-«0 
Coyols: 

Federal  pubic  lands  are  closed  to  «<e  Mdng  of  coyotes  . 
Fox,  Ardlc  (Bkjs  and  While  Phase): 

No  imt  „ ^..„ «™.. .—.—.....„...„....„„_„.,.„___, 


Fox.  RKt  OnduSng  Cross.  Black  and  Siver  Phesas): 
No  Init _ 

Lyra: 

No  Imt . „..„...„ _„„.....„.„..„. .„„ 


No  Invt . 


No  Imtt . 
MuHaat 

Nofeiil. 
Onar 

Noimil. 

"Wolfc 

Noimil. 
....     . 
vvorvefme. 

No  iirit . 


Nov.  I^kjne  10. 
Nov.  1-Apr.  15. 

Noopenseasca 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  IS. 

Nov.  1-Apr.  15. 

Nov.  I-Jwi.31. 

Nov.  1-Juis  10. 

Nov.  1-Apr.  15. 

Nov.  IrApr.  15. 

Nov.  1-Apr.  15. 


(23)  Unit  23.  (i)  Unit  23  consists  of 
Kotzebue  Sound.  Oiiikchi  See,  snd 
Arctic  Ocean  drainages  from  and 
including  the  Goodhope  River  drainage 
to  C^pe  Lisbume. 

(U)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 


(A)  The  Noatak  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  23 
in  a  corridor  extending  five  miles  on 
either  side  of  the  Noatak  River 
beginning  at  the  mouth  of  the  Noatak 
River,  and  extending  upstream  to  the 
mouth  of  Sapun  Oeek,  is  closed  for  the 
period  August  25-September  15  to  the    . 


use  of  aircraft  in  any  manner  either  for 
hunting  of  ungulates,  bear,  wolves,  or 
wolverine,  or  for  transportation  of 
hunters  or  harvested  species.  Tbis  does 
not  apply  to  the  transportation  of 
hunters  or  parts  of  ungulates,  beer, 
wolves,  or  wolverine  by  regularly 
scheduled  flights  to  communities  by 
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carriers  that  normally  provide 
scheduled  air  service; 

(B)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle.  Unit  24,  and  Unit  26(A)  is  open 
to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Northwest  Alaska 
Brown  Bear  Management  Area, 
provided  tliat  the  hunter  has  obtained  a 


State  registration  permit  prior  to 
hunting;  aircraft  may  not  be  used  in  the 
Northwest  Alaska  Brovra  Bear 
Management  Area  in  any  manner  for 
brown  bear  hunting  under  the  authority 
of  a  brown  bear  State  registration  • 
permit,  including  transportation  of 
hunters,  bears  or  parts  of  bears; 
however,  this  does  not  apply  to 
transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 


to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports, 
(iii)  Unit-spedBc  regulations: 

(A)  Caribou  may  be  taken  bom  a  boat 
under  power  in  Unit  23; 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges; 

(C)  A  firearm  may  be  used  to  take 
beaver  «dlh  a  trapping  license  in  all  of 
Unit  23  from  Nov.  1-Jun.  10. 


Hanestimils 


Open  season 


HuntInQ 


BlackBear 

3  beers _ „„ 

Brawn  Bear 

Unit  23— except  the  Baldwin  Peninsula  north  of  the  Aiclic  Circle— 1  bear . 

Hemaindef  d  Unit  23—1  bear  every  (our  reguialory  years  . _. 


Cartxw: 

15  caribou  per  day;  however,  cow  caribou  may  not  be  talten  May  16-Oune  30 

Sheep: 

Unit  23-ttiat  portion  west  of  Howerd  Pass  and  the  Aniuk,  Cutler  and  Redstone  Rivers  ._ 

Remainder  o(  Unit  23—1  ram  with  7/8  curi  horn  or  larger _ „„ „ _ 

Remainder  of  Unit  23 — 1  sheep _ „.; 

Moose: 

Unit  23— that  portion  north  ard  west  of  aivt  Inckidhig  the  SingoaMi  River  drainage,  and  all  lands  draining  into  the 
Kukpult  and  Ipewlk  Rtvers — .  moose;  no  person  may  taite  a  cow  accompanied  by  a  calf. 

Unit  23 — that  portion  lying  within  the  Noatak  Rtver  drainage — 1  moose;  however,  antlertess  moose  may  be  taken 
only  from  Nov.  1-Maf.  31 ;  no  person  may  take  a  cow  accompanied  tTy  a  calf. 

Remainder  of  Unit  23—1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf  ._ „ 

Muskox: 

Unit  23  South  of  Kotzebue  Sound  and  west  of  and  Including  the  BucMand  River  drainage— 1  bui  by  Federal  reg- 
Istratxxi  permit  only.  Federal  public  lands  are  dosed  to  the  taking  of  muskox  except  by  Federally<|ualified  sub- 
sistence users.  The  season  will  be  ck>sed  when  9  buis  have  been  taken. 

Remainder  of  Unit  23  

Coyote: 

2  coyotes  „ _ „ „ _ 

Fox.  An:tk:  (Blue  and  White  Phase): 

2  foxes  .. _ „ 

Fox,  Red  (inchiding  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct.  1  _ _ 

Hare  (Snowshoe  arvl  Tundre): 

No  limit _ 

Lynx: 

2  lynx „ _ „ ; .    „ 

Wolf: 

5  wolves _ 

Wolverine: 
•  1  wolverine „ _ 


Grouse  (Spruce,  Blue.  Ruffed,  and  Shaip-taHed): 
15  per  day.  30  in  possession  

Ptannigan  (Rock.  Willow,  and  White-tailed): 

20  per  day,  40  in  possesskxi  


Jiiy  1^Ji«ie  30. 

Sept  1-May  31. 
Sejx.  1-OcL  ia 
Apr.  1&-May  25. 

July  1-Owia  30. 

Ilk)  open  season. 
Aug.  10-Sapt20. 
Oct  I^Apr.  30. 

July  1-Mar.  31. 

Aug.  1-SapL  IS. 
Oct  1-Mar.  31. 
Aug.  1-Mar.  31. 

SepL  l-Jan.31. 


No  open  season. 
Sept  1-Apr.  30. 
Sept  l-Apr.  30. 
Sept  1-Mar.  15. 
July  1-June  30. 
Dec.  1-Jan.  15. 
Nov.  10-Mar.  31. 
Sept  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  Sa 


Trapping 


Unit  23— the  Kobi*  and  Selawik  River  (tainages— 60  beaver 

Remainder  of  Unit  23—30  beaver _„ 

Coyote: 

Noimit 

Fox.  AfCtfc  (Blue  an)  While  Phase): 

Noimil 

Fox,  Red  (inckjding  Cross,  Black  and  Siver  Phases): 

NoBmit _ 

Lynx: 

3  lynx 


Nov.  I-Jme  10. 
Nov.  I^une  10. 

Nov.  t-Apr.  15. 

Nm.  1-Apr.  15. 

Nov.  1-Apr.  IS. 

Dec.  1-Jan.  IS. 
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HarvwtlMIs 

Opanseaaon 

Matm 

No«n>it  

Nov.  1-A(ir.  IS. 

MMtandWMMl: 

Nninit                                  

Nov.  1-Jai.  31. 

MuHrat 

Mo%II« 

Nov.  1-Juna  10. 

OOv: 

yo<^ 

Nov.  1-Apr.  IS. 

WWI: 

Mnifiia                                                                     ,  ,,  ,;■ 

Nov.  10-Mar.  31. 

WolverinK 
NoMI 

Nov.  ^-*pr.  15. 

(24)  VnM  24.  (i)  Unit  24  consists  of  the 
Koyiikuk  River  drainage  upstreain  bom 
but  not  including  tlie  Duibi  River 
drainage. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  Rve  miles  from  each  side 
of  the  Dalton  Highway  £rom  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna.  Allakaket,  Anaktuvuk  Pass, 
Bettles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor 

(B)  The  Kanuti  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  24 
bounded  by  a  line  from  the  Bettles  Field 
VOR  to  the  east  side  of  Fish  Creek  Lake, 
to  Old  Dummy  Lake,  to  the  south  end 
of  Lake  Todatonten  (including  all  waters 
of  these  lakes),  to  the  northernmost 
headwaters  of  Siruk  Creek,  to  the 
highest  peak  of  Double  Point  Mountain, 
then  back  to  the  Bettles  Field  VOR.  is 


dosed  dtiring  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
himter  or  moose-part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  boimded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65°  57'  N.  lat.,  156*  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek,  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
himter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  mthin  the  area 
and  points  outside  the  area;  all  hunters 


on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  bom  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADFftG 
personnel  at  the  check  station; 

(D)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Qrcle.  Unit  24,  and  Unit  26(A),  is  open 
to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag.  No  resident  tag  is  required  for 
taking  brown  bears  in  the  Northwest 
Alaska  Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting.  Aircraft  may  not  be  used  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area  in  any  maimer  for 
brown  bear  hunting  under  the  authority 
of  a  brown  bear  State  registration 
permit,  including  transportation  of 
hunters,  bears  or  parts  of  bears. 
However,  this  does  not  apply  to 
transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  airt:raft  to  or  between 
publicly  owned  airports. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  IS  and  )une  30; 

(B)  Arctic  fox,  incidentally  taken  with 
a  trap  or  snare  intended  for  red  fox,  may 
be  used  for  subsistence  purposes. 


Harvest  limils 


Open  season 


Hunting 


BlacfcBear. 

3  beara 

Brown  Bear 

Unil24— 1  ba«  

Cailxu: 

Unil  2*— It*  Kanuli  River  dninage  vfxMmn  I 
nanza  Cra«k>— 1  bUL 

nemaindec  a«  Unit  24— S  canbou  par  day;  tnwever,  oow  caitiau  may  not  be  akan  Iklay  16-0w)a  30  .._ 


I  Kanuli,  CtiaMna  Creek,  the  Fish  Creak  drsrinage  (Including  Bo- 


Jiiy  l^iune  30. 
SapLl-May31. 
Aug.  10-Sapl  30. 
July  l^Juns  30. 
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Harvest  hmits 


Sheep: 

,   Unit  24— mat  portioo  within  the  Gates  ol  the  Arctic  National  Paiti— 3  atwep  .- 

Unit  24— (hat  portion  wWiin  the  Dalton  Higlwray  Comdof  Management  Area;  except,  GMss  ol  lhe~>MIC  NMoiiai 
PaiV— 1  ram  with  7/8  curl  hom  or  larger  by  Federal  registration  pemiit  only. 

.     Remainder  ot  Unit  24 — 1  ram  witti  7/8  curl  hom  or  lafgef  

Moose:  

Unit  24— Itnt  portiori  within  the  Koyukuk  Controlled  Use  Area— 1  moose:  howmer,  anOaitess  moose  may  be  tdian 
only  during  the  periods  of  Sept  21-Sapt  25,  Dee.  1-Oec.  10.  and  Mar.  1-M».  10. 

Unit  24— (hat  portion  that  includes  Itie  John  River  drainage  wUhin  the  Gates  of  the  /Kidic  National  Park- 1  moose 
Unit  24— the  Alatna  River  Aainage  within  the  Gates  o(  the  Arctic  t4atianal  Park- 1  moose;  however,  anttertess 

moose  may  be  taken  only  Irom  Sept  21-SepL  25  and  Mar.  1-Mar.  10. 
Unit  24— all  drainages  to  the  north  of  the  Koyuta*  River  upstream  from  and  including  the  Alatna  River  to  and  in- 
dudkig  the  North  Fori<  ol  the  Koyukuk  River,  except  those  portions  ol  the  John  River  and  the  Alatna  River  drain- 
ages within  the  Gates  of  the  Arctic  National  Pari<— 1  moose;  however,  andertess  moose  may  be  taken  only  from 
Sept  21-Sep(.  25  and  Mar.  1-Mar.  10. 
Unit  24— itiat  porttoo  within  the  Datton  Highway  Corridor  Management  Area;  except  Gales  of  the  Arctic  Nation^ 

Part<— 1  antlered  bul  by  Federal  registratktn  permit  only. 
Remainder  of  Unit  24—1  anUerad  buK.  Public  lands  in  the  Kanuli  Controlled  Use  Area  are  ckisad  to  taking  ol 
moose,  except  by  eligUe  rural  Alaska  resktents  during  seasons  identified  above. 
Coyote: 

2  coyotes  „ „ _ _.„ .„...„  _ 

Fox,  Red  (including  Cross.  Stack  and  sivisr  ptiiij' " 

10  foxes;  however,  no  more  tlian  2  foxes  may  be  taken  prior  to  Oct  1  

Hare  (Snowshoe  and  Tundra): 

No  limit  _ _ „ 

Lynx:  ' 

2  lynx  „ 


5  wolves _ 

Wolverine: 

1  wolverine 

Grouse  (Spnjce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession  

Ptanrigan  (Rock,  Wilkm,  and  White-tailed): 

20  per  day,  40  in  possession  


Open 


Aug.  1-Apr.  30. 
Aug.  10-S«pL  20. 

Aug.  10-^«pt  20. 

Sept  5-Sapt  25. 
0*c  \-Ok.  10. 
Mar.  1-Mar.  10. 
Aug.  I-Dec.31. 
Aug.  l-0ac31. 
Mar.  1-Mar.  10. 
Aug.  25-Sept  25. 
Mar.  1-Mar.  10. 


Aug.2S-S«pt2S. 

Aug.2S-Sapt2S. 

SapLI-Apr.aO. 
Sept  1-Mar.  15. 
Jiiyl->kneX. 
Nov.  1-Fab.  28. 
Aug.  10-Apr.  30. 
Sept  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 


Beaver 

f4o  limit _ _ _ 

Coyote: 

No  limit  .„„ 

Fox,  Red  (including  Cross.  Black  and  Silver  Phases): 

No  limit „ „ _ 

Lynx: 

Nolmit „ 

Marten: 

No  limit „ „ 

Mink  and  Weasel: 

NotimH 

Muskrat 

No  limit  __ _ „. 

Otter 

No  limit 

Wolf: 

No  hrmt „ „..„ 

Wolverine: 

t*>  limit 


r«>v.  1-Apr.  IS. 
Nov.  1-Mar.  31. 
Hm.  1-Feb.  28. 
140V.  1-Fab.  28. 
HCN.  1-Fab.  28. 
Nov.  1-Feb.  28. 
Nov.  1-June  10. 
l*>v.  1-Apr.  15. 
Itov.  1-Mar.  31. 
l4ov.  1-Mar.  31. 


(25)  Unit  25.  (i)  Unit  25  consiste  of  the 
Yukon  River  drainage  upstream  from 
but  not  including  the  Hamlin  Creek 
drainage,  and  excluding  drainages  into 
the  south  bank  of  the  Yukon  River 
upstream  from  the  Charley  Riven 

(A)  Unit  25(A)  consists  of  the 
Hodzana  River  drainage  upstream  from 
the  Narrows,  the  Chandalar  River 
drainage  upstream  bom  and  including 


the  East  Fork  drainage,  the  (Christian 
River  drainage  upstream  from  Christian, 
the  Sheenjek  River  drainage  upstream 
from  and  including  the  Thluichohnjik 
Creek,  the  Coleen  River  drainage,  and 
the  Old  Oow  River  drainage; 

(B)  Unit  25(B)  consists  of  the  Little 
Black  River  drainage  upstream  from  but 
not  including  the  Big  Creek  drainage, 
the  Black  River  drainage  upstream  from 


and  including  the  Salmon  Fork 
drainage,  the  Porcupine  River  drainage 
upstream  from  the  confluence  of  the 
Coleen  and  Porcupine  Rivers,  and 
drainages  into  the  north  bank  of  the 
Yukon  River  upstream  from  Qrcle, 
including  the  islands  in  the  Yukon 
River; 

(C)  Unit  25(C)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
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upstmm  from  Ciicl*  to  the  Subunit 
20(E)  boumUry,  the  Birch  Creek 
diaifiaga  upetreun  from  the  Steeae 
Highwmy  faridaa  (milapoet  147).  the 
Preacher  Oreak  dniaage  upKnam  from 
and  <fK''"*'"e  the  Rocx  Cieek  drainage, 
and  the  Beaver  Craek  drainage  upatream 
bom  and  including  the  Mooaa  Cieek 
drainafli; 

P)Cbit  25P)  consists  of  dia 
renuiindsr  of  Unit  25. 

(ii)  In  tba  fallowing  areas,  the  taking 
of  wildUia  for  suhaistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Daltoa  Hi|^way  Coiridor 
Management  Area,  which  consists  of 
those  poitiaos  of  Units  20,  24. 25,  and 
26  «»>»n.»ing  five  miles  from  each  aide 
of  the  Oahon  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dahon 
Highway,  is  closed  to  the  use  of 
motoiixed  vehicles,  except  aircraft  and 
boats,  and  to  Ucenaad  hi^way  vehicles, 
snowmobiles,  and  Bieanns  except  as 
follows:  The  use  of  snowmobiles  is 
authoriaed  only  for  the  suhaistence 


taking  of  wildlife  by  lesidenta  living 
within  the  Dalton  Highway  Corridor 
Management  Area,  li^e  use  of  licensed 
highway  vehiclae  ia  limited  only  to 
deaignated  roads  within  die  Danon 
Highvray  Conidor  Management  Area. 
The  use  of  firearms  withLi  the  Conidor 
is  authorized  only  for  the  reaidanta  of 
Alatna.  AUakakel,  Anaktuvuk  Paaa, 
Battles,  Evansville.  Stevens  Village,  and 
naidents  living  within  the  Cotridor, 

(B)  The  Arctic  Village  Sheep 
Management  Arae;  that  portion  of  Unit 
2S(A)  north  and  west  of  Arctic  Village, 
whidi  is  bounded  on  the  eest  by  the 
East  Fork  Oi«nHiil«r  River  beginning  at 
the  confluence  of  Red  Sheep  Creek  and 
proceeding  southwesterly  downstream 
past  Arctic  Village  to  the  confluence 
with  Crow  Nest  Creek,  continuing  up 
Crow  Nest  Craek,  through  Portage  Lake, 
to  its  confluence  with  the  Junfik  River, 
then  down  the  Junjik  River  past  Timber 
Lake  and  a  larger  tributary,  to  a  maior, 
uimamed  tributary,  ncrthwesterly,  for 


approximately  6  miles  where  the  stream 
fans  into  two  roughly  equal  drainages: 
the  boundary  follows  the  easternmost 
fork,  piooeeding  almost  due  north  to  the 
heedwatais  and  intarsects  the 
Continental  Divide;  the  boimdary  than 
follows  the  Continental  Divide  easterly,' 
through  Carter  Pass,  then  easterly  and 
northeasterly  appnudmataly  62  miles 
along  the  divide  to  the  head  waters  of 
the  moat  northerly  tributary  of  Red 
Sheep  Cteak  then  follows  southerly 
along  the  divide  deaignating  the  eastern 
extreme  of  the  Red  Sheep  Craek 
drainage  then  to  the  confluence  of  Red 
Sheep  Creak  and  the  East  Fork 
rhunAilT  River.  Sheep  hunting  in  this 
area  is  restricted  to  residents  of  Arctic 
Village,  Venetie,  Fort  Yukon,  Kaktovik 
and  Cbalkytsik 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Caribou  and  moose  may  be  taken 
from  a  boat  under  power  in  Unit  25. 


Harveai  imila 


Opani 


3 
Cafeou: 

Unl  2S(A).  (B),  and  the  ramaMar  of  Un»  2S(D)— 10  caribou;  however,  no  mofe  than  5  caribou  may  be  Iranapalad 
kom  tnaa  unka  per  reguMcvy  year. 

Urtt  2S<C)  »Mt  portioo  sootti  and  east  ot  Itw  Steeae  Highway— 1  bUI  by  Federal  legistratkin  permit  only;  the  sea- 
aon  «rtl  doaa  when  a  harvest  quota  tor  the  Fcrtymie  herd  haa  been  reached.  The  harvest  (yjcta  wW  be  dalar- 
n*«d  by  t»  Board  allsr  consuttabon  wWi  AOFftQ  and  smounoed  before  (he  season  opening. 

2S(C)— tal  pofllon  nortti  and  wast  o(  *m  Staeea  Highiny— 1  caribou;  however,  only  bull  caribou  may  be  taken  (fir- 
ing «•  Ai^  10— Sapt  20  isaion.  During  Itw  wMar  aaaaon.  caribou  may  be  taken  only  with  a  Federal  registra- 
tion paimiL 

UNI  26  (D)— •«<  porton  ol  UnN  2S<0)  diained  by  the  wast  lorii  ol  Itis  Dan  River  west  of  ISO*  W.  tang.— 1  b>«  

Sheep: 

Unit  2S<A)— thai  porton  wUhin  the  DaOon  Highway  Corridor  litanagemeni  Area 


Una  2S(A)— Arctic  Vliage  Sheep  Managamani  Area-2  rams  by  Federal  registiatkxi  permit  only.  Pubfc  lands  are 
doaad  to  the  taking  of  sheep  eicepi  by  ani  Alaska  rasldenis  of  Arctk:  ViUage.  Venetie,  Fort  Yukon.  Kaktovik  and 
Oalcytaii  during  seasons  IdenMad  above. 

Remainder  of  Urtt  2S(A)— 3  sheep  by  Federal  registratnn  peoiil  only 


Unit  25(A)— lanBered  bun - - 

Wt*  2S(B)-«wt  portkm  withki  the  Pacuplne  River  *alnaga  i^islream  from,  but  axdudkig  the  Coleen  River  drain: 

age— 1  anbared  buH. 
Uiil  25(6)— that  porlion  ckaiNng  into  the  north  bank  of  the  YiAon  River  upatisam  from  and  inckjdkig  the  Kandk 

River  (kainage,  indudkig  the  islanda  in  the  Yukon  River— 1  anUared  bid. 
Ramrindar  of  Un«  25(B)— 1  andered  bu)  • 


Uji*2S(C)— lanHaredbul - - • •. - — 

Un«  25(D)  (West)— that  portkxi  lying  west  of  a  line  axtendkig  from  the  Unit  25(D)  bomdary  on  Preacher  Creek, 
than  downstream  akmg  Preacher  Creak,  Birch  Creak  and  l.ower  Mouth  Blich  Creek  to  the  Yukon  River,  than 
duwrlream  akxig  the  north  bank  of  the  Yiiton  River  Onckalng  iaiands)  to  the  oonlkjanca  of  Itie  Hadweenric 
Rjvar,  then  t^tream  akxtg  the  west  bank  of  the  Hadwaenzli  Riuar  to  the  conlkience  of  Forty  and  One+lali  MIe 
Creak,  then  i4»tream  ak>ng  Forty  arxl  One-Half  Mte  Creek  lo-Nelson  Mountain  on  the  Unit  2S(D)  boundary— 1 
bul  by  a  Faderai  registration  perrnl  Alternate  paffliita  aloaiino  tor  designated  hunters  are  avaiable  to  qualilM 
at^jicanla  w«x>  reside  in  Beaver.  Birch  Creek,  or  Stevens  VHaga.  Moose  hunting  on  pubiK  land  in  this  portion  c( 
Unit  2S(D)  (West)  ie  ckised  at  all  times  except  kx  raaJdents  of  Beaver.  Birch  Creek  and  Slevena  Villags  during 
ma  II  ma  idanMed  ^xive.  The  mooae  season  wM  be  ckiaed  when  30  andered  moose  have  been  harvested  in  the 
aiairaly  o(  UnH  25(D)  (Weet). 
Remaindar  ol  Unit  2S(D)— 1  andered  moose — 


Julyl-Juna30. 

Julyl-Apr.sa 

Aug.  10-8apt  3a 
Da&1-fab.28. 

Aug.  10-Sapt  20. 
f^.  15-Mw.  15. 

Aug.  10-SapL  30. 
Dec.  I-Oec.31. 

No  open  season. 
Aug.  10-Apr.  30. 

Aug.  10-^^.  30. 

Aug.  2S-5apL  25. 
Dec.  1-Dec.  10. 
Aug.  2S-Sepl.  30. 
Dec  1-Oec.  10. 
Sept  5-Sept  30. 
Dec  1-Dec.  15. 
Aug.  25-Sept  25. 
Dec.  1-Oec  15. 
Sept  1-SapL15. 
Aug.  2S-Fab.  28. 


Aug.2S-SapL2S. 
Dec  1-Dec  20. 
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Har«st  limits 


Beaver: 

Un»  25,  excluding  Unit  25(C)— 1  beaver  per  day:  1  in  possession . 

Unit  25(C)  

Coyote: 

2  coyotes _ 

Fox,  Red  (inckiding  Cross,  Black  and  Silver  Phases): 


10  taxes:  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1  

Hare  (Snowshoe  and  Tundra): 

Kto  limit „ _ „ 

Lynx: 

Unit  25(C)— 2  lynx  „ „ 

Remainder  of  Unit  25—2  lynx  ,. :..„ „..' .. 

Wolf: 

Unit  25(A)— No  limit „ 

Remainder  of  Unit  25—10  wolves _ 

Wolverine: 

1  wolverine _ _. 

Qrouse  (Spruce,  Blue,  Fluffed,  and  Sharp-tailed): 

Unit  2S(C)— 1 5  per  day,  30  in  possession 


Remainder  ol  Unit  25—1 5  per  day,  30  in  possession _ _ _  .. 

Ptarmigan  (Rock.  Wilkw.  and  White^ailod): 

Unit  2S(C)— (hose  portions  within  5  miles  of  Route  6  (Steese  Highway)— 20  per  day,  40  in  possesskxi 
Remainder  ol  Unit  25—20  per  day,  40  in  possesskxi 


Open 


Apr.  18-Oct  31. 
^k)  open  season. 

Sept  1-Apr.  30. 

Sept  1-Mar.  15. 

July  1-June  30. 

Dec  1-Jan.  31. 
Nov.  1-Fab.2B. 

Aug.  10-Apr.  3a 
Aug.  10-Apr.  30. 

Sept  1-Mar.  31. 

Aug.  10-Mar.  31. 
Aug.  lO^Apr.  30. 

Aug.  10-Mar.  31. 
Aug.  10-^Vpr.  30. 


Unrt  25(C)— 25  beaver 

Remainder  of  Unit  25—50  beaver . 
Coyote: 

No  lirt*  ._ _ „ 


Fox.  Red  (includhi  Cresa.  Black  and  Sihier  Phases): 
Noltrit _ „ 

Lynx: 

Un«  25(C)— 1*>  limit „_ 

Remainder  of  Unit  25— No  limil 


No  limit 

Mink  and  Weasel: 

Ho  limit 

Muskrat 

No  limit 

Otter. 

No  limit  _ „, 

Wolf: 

No  Hmil 


.  Wdverffie: 

Unit  25(C)— 1*>  UmH 

Remaindar  of  Unit  25— No  HmH  . 


Nov. 
Nov. 

Nov. 

I«iv. 

Dec. 
Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 
Nov. 


1-Apr.  15. 
1-Apr.  15. 


v.  31. 


1 

1 

1-Jan.  31. 
1-Feb.2e. 

1-Feb.2e. 

1-Feb.2B. 

1-June10. 

1-Apr.  15. 

1-*«ar.3l. 

I-Fab.28. 
1-Mar.  31. 


(26)  Unit  26.  (i)  Unit  26  consists  of 
Arctic  Ocean  drainages  between  Cape 
Lisbume  and  the  Alaska-Canada  border 
including  the  Firth  River  drainage 
within  Alaska: 

(A)  Unit  26(A)  consists  of  that  portion 
of  Unit  26  lying  west  of  the  Itkillik  River 
drainage  and  west  of  the  east  bank  of  the 
Colville  River  between  the  mouth  of  the 
Itkillik  River  and  the  Arctic  Ocean; 

(B)  Unit  26(B)  consists  of  that  portion 
of  Unit  26  east  of  Unit  26(A),  west  of  the 
west  bank  of  the  Canning  lUver  and 
west  of  the  west  bank  of  the  Marsh  Fork 
of  the  Caiuiing  River; 

(C)  Unit  26(C)  consists  of  the 
remainder  of  Unit  26. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 


(A)  The  Unit  26(A)  Controlled  Use 
Area,  which  consists  of  Unit  26(A),  is 
closed  to  the  use  of  aircraft  in  any 
manner  for  moose  hunting,  including 
transportation  of  moose  hunters  or  parts 
of  moose  from  Aug.  1-Aug.  31  and  from 
Jan.  1-Mar.  31.  No  hunter  may  lake  or 
transport  a  moose,  or  part  of  a  moose  in 
Unit  26(A)  after  having  been  transported 
by  aircraft  into  the  unit.  However,  this 
does  not  apply  to  transportation  of 
moose  hunters  or  moose  parts  by 
regularly  scheduled  flights  to  and 
between  villages  by  carriers  that 
normally  provide  scheduled  service  to 
this  area,  nor  does  it  apply  to 
transpoitation  by  aircraft  to  or  between 
publicly  owned  airports; 

(B)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 


those  portions  of  Units  20,  24, 25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuvuk  Pass, 


Fadeial 
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Bettles,  Evansvills,  Stsvena  Villaos,  and 
residents  living  within  the  Cnridor 

(C)  The  Northwest  Akska  Brown  Bear 
Management  Araa,  which  ccmsials  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24,  and  Unit  26(A),  is  open 
to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  s  resident 
tag.  No  resident  tag  is  required  for 
t^ing  brown  beers  in  the  Northwest 
Alaska  Bro%vn  Bear  Management  Area, 


provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting.  Aircraft  may  not  be  used  in  the 
Northweet  Alaska  Brown  Bear 
Management  Area  in  any  maimer  for 
brown  bear  hunting  under  the  authority 
of  a  brown  bear  State  registration 
permit,  including  transportation  of 
ntmters,  bears  or  parts  of  bears. 
However,  this  does  not  apply  to 
transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 


and  between  canummitles  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports, 
(iii)  Unit-specific  regulatioiis: 

(A)  Caribou  may  be  taken  bom  a  boot 
under  power  in  Unit  26; 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges. 


Harvest  trails 


Open  season 


HunUnQt 


Black  Bear 

3t 
Biownt 

Ui«26-1be« 

Canbou: 

Unit  26<A)-10  cartiou  per  dey;  however,  cow  caribou  may  not  be  taken  May  16-June  30.  Federal  lands  soutti  of 
the  CoMto  River  and  east  of  the  me  KMk  R»Mf -ve  ckisad  to  the  the  taking  of  caribou  by  non-Fedarally  qualHIed 
iiutislilerice  users  front  Aug.  1-Sapt  3a 

Unl  26<B)-10  caribou  per  day:  however,  cow  cariboo  nay  be  taken  only  IVam  Oct  t-Apr.  SO 

Unil  28<C)-10  caribou  per  day _ 

Not  mors  then  5  caribou  per  reguMory  year  may  be  tranepocted  tram  Unit  28  esespl  to  the  ooirwmlly  of 
AnaWuvuk  Pass. 
Sheep: 

IMI  2e<AHI<oaa  porikms  wWiin  ttie  Gales  of  the  Ardic  Natkmal  Pari(-3  sheep „ „.... 

Unit  26<AHhal  porton  west  of  Howard  Pass  and  »■  Etk**  Rtver - 

Unl  2Bm-»tt  poriion  wHhin  tt<e  DaHoa  H^wmy  Conidar  lulanagsmanl  Area-1  tam  wilti  7/8  ouri  horn  or  larger  by 

Fedsm  registration  pennii  only. 
RsmaMar  of  Unit  2e<A)  and  (B)— ineludkig-Ihe  Gelee  01  the  Ardfc  National  Preserve-I  lam  with  7/8  curt  ham  or 


Unit  2e<C>-3  stwep  per  reguiatny  yean  the  Aug.  tO-Sept  20  season  is  restricted  to  1  ram  wllh  7/8  curi  horn  or 
larger.  A  Federal  regislralion  perrnH  is  ia<*jired  lor  Ihe  Oct  1-Apr.  30  seesoa  Kaktov«i  rasUems  may  harvest 
sheep  In  accordance  with  a  Federal  eommunlly  harvest  strategy  lor  Unit  26(C)  which  provktes  for  take  of  up  to 
two  harvest  limits  of  3  sheep  by  designated  huiler. 
Mooee: 

Um  2B(AHh8t  portkxi  of  the  Colvile  flivef  <tainaoe  downslraem  from  the  nxxjth  of  the  Anaktuvuk  River-1  bUL 
Federal  pUiic  lands  are  ctoeed  lo  the  taking  of  moose  by  non-Federaly  quaMiad  subslsterKe  usere. 

Ramaindar  of  UrsI  26  .. 


UnR  26<C)-1  bul  by  Federal  legisliMlluii  pennH  only;  up  to  ts  permils  nay  be  issued  to  rural  Alaska  resUents  of 
Vie  viaige  of  Kaktovlc  only.  PiMc  lands  are  closed  to  ttie  taking  of  muakox,  except  by  tun<  Alaska  resktentsof 
tt<e  vMage  of  Kaklovit  during  seasons  identified  above. 
Coyote. 

2  coyotes  _. J. . _..„___ 

Fox.  Ardfc:  (Blue  and  Whie  Phase): 
2loxes  . 


Fox,  Red  (Indudng  Cross,  Black  and  Silver  Phases): 

Unit  26<A)  and  (B)-10  fcixes;  however,  no  more  than  2  loxee  may  be  taken  prkir  to  Oct  1 
Unit  28<CH0  (axes. 


Hare  (Snowatoe  and  Tunora): 

No  limil __ 

Lynx: 

2  lynx  ._, 

Wolf: 

15  wolves _. 

Woiverinr 

5  woMirlne  . 


Qrauaa  (Spruce,  Blue,  Rufled,  and  Sharp-lalsd||: 
1S  per  day,  30  in  possesskin  . 


Ptarmigan  (Rock,  WWow.  and  Whte-taHed): 
20  per  dey,  40  In  possesskxi _ 


JUy1-June30. 
Sept  1-May  31. 
July  1-June30. 


July  1 -June  30. 
Ji<y1-Apr.3a 


Aug.  1-Apr.  30. 
No  open  seesoa 
Aug.  10-Sept2a 

Aug.  10-Sept  20. 

Aug.  10-Sspt20. 
Oct  1-Apr.  30. 


Aug.  1-31. 

Ite  open  seeson. 

Sept  15-Mar.  31. 

Sept  1-Apr.  3a 

Sept  1-Apr.  30. 

Sept  l-Mar.  15. 
Nov.  1-Apr.  15. 

July  1-June  30.  ' 

Nov.  1-Apr.  15. 

Aug.  10-Apr.  3a 

Sept  1-Mar.  31. 

Aug.  10-Apr.  3a 

Aug.  10-Apr.  30. 


Coyole: 

No  HmM 

Fox,  Aidk:  (Bhie  and  WhRe  Phase): 
No  kna 


Nov.  1-Apr.  ISl 
Nov.  1-Apr.  IS. 
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HarvsallmlB 

OpeniiMon 

Foi.  Red  pnckdng  Ooe*.  Btack  m  Sher  Plii(*«: 

NofenR - ,    , 

No*.  1-Apr.  IS, 
No*.  1-Apr.  IS. 
No*.  1-Apr.  IS. 
Nov  l-Jan.31 

Lynx:         .                                                                                                                        ,                         . 
Nolhnlt ., 

MartsR 

NolkTSI _       

Mink  and  Weesel: 

No  limit 

MuMiat 

Nobni _ , 

Nov  1-Jiais  ia 

OUST 

NollnA ..._    

Nov.  1-Apr.  15. 
Nov.  1-^.  30. 
No*.  1-Apr.  IS. 

WoK 

No  bnlt . 

Wolvsnne: 

Nolmll.._     .        .                                     ..    -       

4.  In  SubpsitOof  36  C3K  36  part  242 

and  $0  C3ni  part  100,  §S .26  and 

.27  are  added  effective  January  1, 

1997.  through  December  31, 1997,  to 
read  as  follows: 

S ^.26  Subsistence  taking  of  fish. 

(a)  Applicability.  (1)  Regiiliitions  in 
this  section  apply  to  the  taking  of 
finSsh,  excluding  halibut,  or  their  parts 
for  subsistence  uses. 

(2)  Finfi^,  excluding  halibut,  may  be 
taken  for  subsistence  uses  at  any  time  by 
any  method  unless  restricted  by  the 
subsistence  fishing  regulatians  found  in 
this  section. 

(b)  Definitions.  The  following 
definitions  shall  apply  to  all  rsgulations 
contained  in  this  sw:Uon  and 

S .27: 

Abalone  Iron  means  a  flat  device 
which  is  used  for  taking  abelone  and 
which  is  mote  than  one  inch  (24  nun) 
in  width  and  less  than  24  inches  (610 
mm)  in  length,  with  all  prying  edges 
rounded  and  smooth. 

ADF&G  means  the  Alaska  Department 
of  Fish  and  Game. 

Anchor  means  a  device  used  to  hold 
a  salmon  fishing  vessel  or  net  in  a  fixed 
position  relative  to  the  beach:  this 
includes  using  part  of  the  seine  or  lead, 
a  ship's  anchorrOr  being  secured  to 
another  vessel  or  net  that  is  anchored. 

Bag  Limit  means  the  maximum  legal 
take  per  person  or  designated  group,  per 
specified  time  period,  even  if  part  or  all 
of  the  fish  are  preserved. 

Beach  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
is  set  from  and  hauled  to  the  beech. 

Char  means  the  following  species: 
Arctic  char  (Salvelinus  alpinii);  lake 
trout  {Sahrelinus  namaycush);  and  Doily 
Varden  [Salvelinus  malma). 

Cmb  means  the  following  species:  red 
long  cisb  (Paialitbodes  camshatica); 
blue  king  crab  [Paralitbodes  platypus); 
brown  kkig  crab  (Uthodes  aequispina); 
Lithodes  couesr,  all  species  of  taimer  or 


snow  oab  IChionoecetes  spp.);  and 
IXingeness  crab  {Cancer  magistei). 

Dip  net  means  a  bag-shaped  net 
supported  on  all  sides  by  a  rigid  frame; 
the  fnnyirrmm  stjaight-line  distance 
between  any  two  points  on  the  net 
frame,  as  measured  through  the  net 
opening,  may  ixot  exceed  five  feet;  the 
depth  of  the  bag  must  be  at  least  one- 
half  of  the  greatest  straight-line  distance, 
as  measured  through  the  net  opening; 
no  portion  of  the  bag  may  be 
constructed  of  webbing  that  exceeds  a 
stretched  measurement  of  4.5  inches; 
the  frame  must  be  attached  to  a  single 
rigid  handle  and  be  operated  by  hand. 

Diving  Gear  means  any  type  of  hard 
hat  or  ddn  diving  equipment,  including 
SCUBA  equipment. 

Drainage  means  all  of  the  waters 
comprising  a  watershed  including 
tributary  rivers,  streams,  sloughs,  ponds 
and  lali:es  which  contribute  to  the 
supply  of  the  watershed. 

Drift  gill  net  means  a  drifting  gill  net 
that  has  not  been  intentionally  staked, 
anchored  or  otherwise  fixed. 

Federal  lands  means  lands  and  waters 
and  interests  therein  the  title  to  which 
is  in  the  United  States. 

Fishwheel  means  a  fixed,  rotating 
device  for  catching  fish  which  is  driven 
by  river  cuirrait  or  other  means  of 
power. 

Freshwater  of  streams  and  rivers 
means  the  line  at  which  freshwater  is 
separated  from  saltwater  at  the  mouth  of 
streams  and  rivers  by  a  line  drawn 
between  the  seaward  extremities  of  the 
exposed  tideland  banks  at  the  present 
stage  of  the  tide. 

FyJcs  net  means  a  fixed,  fimneling 
(fyke)  device  used  to  entrap  fish. 

Oar  means  any  type  of  fishing 
apparatus. 

Gill  net  means  a  net  primarily 
designed  to  catch  fish  by  entanglement 
in  a  mesh  that  consists  of  a  single  sheet 
of  webbing  which  hangs  between  cork 


line  and  lead  line,  and  which  is  fished 
from  the  sui&ce  of  the  water. 

Grappling  hook  means  a  hooked 
device  with  flukes  or  claws,  which  is 
attached  to  a  line  and  operated  by  hand. 

Groundfish — bottowpsh  means  any 
marine  finfish  except  halibut,  osmerids, 
herring  and  salmonids. 

Hand  purse  seine  means  a  Boating  net 
which  is  designed  to  surroimd  fish  and 
which  can  be  closed  at  the  bottom  by 
pursing  the  lead  line;  pursing  may  oinly 
be  done  by  hand  power,  and  a  free- 
ninning  line  throu^  one  or  more  rings 
attached  to  the  lead  line  is  not  allowed. 

Herring  pound  means  an  enclosure 
used  primarily  to  contain  live  herring 
over  extended  periods  of  time. 

Hung  measure  means  the  m«ir<innm 
letigth  of  the  cork  line  when  measured 
wet  or  dry  with  traction  applied  at  one 
end  only. 

Jigging  gear  means  a  line  or  lines  with 
lures  or  baited  hooks,  drawn  through 
the  water  by  hand,  and  whidi  are 
operated  during  periods  of  ice  cover 
fitim  boles  cut  in  the  ice. 

Lead  means  either  a  length  of  net 
employed  for  guiding  fish  into  a  seine, 
set  gill  net,  or  other  Iraigth  of  net,  or  a 
length  of  fencing  employed  for  gtiiding 
fish  into  a  fishwheel,  fyke  net  or  dip  net. 

Long  line  means  either  a  stationary, 
buoyed,  or  anchored  line,  or  a  floating, 
free-drifting  line  with  lures  or  baited 
hooks  attached. 

Possession  limit  means  the  maximum 
number  of  fish  a  person  or  designated 
group  may  have  in  possession  if  the  fish 
have  not  been  canned,  salted,  frozen, 
smoked,  dried,  or  otherwise  preserved 
so  as  to  be  fit  for  human  consumption 
afier  a  IS  day  period. 

Pot  means  a  portable  structure 
designed  and  constructed  to  capture  and 
retain  live  fish  and  shellfish  in  the 
water. 

Public  lands  or  public  land  means 
lands  situated  in  the  State  of  Alaska 
which  are  Federal  lands,  except — 
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(1)  Land  lelactifms  of  the  State  of 
Aladca  «^cfa  have  baen  tentativaly 
approved  or  validly  Mlected  undai  the 
Alaska  Statehood  Act  and  landa  which 
have  been  confimwd  to,  validly  •elected 
by ,  or  giantad  to  the  TsRitoy  of  Alaska 
or  the  Staia  under  any  other  piovisian 
of  Federal  law, 

(2)  Land  aalections  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Clainia  Settlement  Act  which 
have  not  been  conveyad  to  a  Native 
Corpatatiaa,  unless  any  such  selactiom 
is  detaimined  to  be  invalid  or  ia 
lelinquished:  and 

(3)  Lands  referred  to  in  Sectiao  19(b) 
of  the  Alaska  Native  Claims  Settlement 
Act 

Purse  aeiat  means  s  Ooatlns  net 
ndiich  is  designed  to  suriTiund  fish  and 
which  can  be  closed  at  the  bottooi  by 
means  of  a  free-running  line  through 
one  or  man  rinp  attached  to  the  lead 
line. 

Ring  net  maans  a  bag-shaped  net 
suspended  between  no  mora  than  two 
frames;  the  bottom  frame  may  not  be 
larger  in  perimeter  than  the  top  frame; 
the  gear  must  be  nonrigid  and 
collapsible  so  that  bee  movamant  of  fish 
or  «tullfi«h  across  the  top  of  the  net  is 
not  prohibited  whan  the  net  is 
employed. 

Rod^s/i  means  all  species  of  the 
ganus  Sebostes. 

Rod  and  reel  meens  either  a  device 
upon  which  a  line  is  stored  on  a  fixed 
or  revolving  spool  and  is  deployed 
throu^  guides  mounted  on  a  flexible 
pole,  or  a  line  that  is  attached  to  a  pole. 

Salmon  means  the  foUowing  species: 
pink  salmon  (Oncor/iyncAus  goAiusha); 
sockeye  salmon  (Oncorhync/ius  nerka): 
Chinook  salmon  {Oncorhynchaa 
tshawytscha);  coho  salmon 
(Oncorhynchus  Idsutcli);  and  chum 
salmon  (Oncorhyncfius  keto). 

Salmon  stream  meens  any  stream 
used  by  salmon  for  spawning  or  for 
travelling  to  a  spawning  area. 

Salmon  ttream  terminus  means  s  line 
drawn  between  the  seaward  extremities 
of  the  exposed  tideland  banks  of  any 
salmon  stream  at  mean  lower  low  water. 

Set  gill  net  means  a  gill  net  that  has 
beeo  intendonally  set,  staked,  anchored, 
or  otherwise  fixed. 

Shovel  means  a  hand-operated 
implement  for  digging  clsjns  or  cockles. 

Spear  means  a  shaft  with  a  sharp 
point  or  fork-like  implement  attacned  to 
one  end  which  is  used  to  thrust  through 
the  water  to  impale  or  retrieve  fish  and 
which  is  operated  by  hand. 

Take  or  Taking  means  to  pursue, 
hunt,  shoot,  trap,  net  capture,  collect, 
kill,  harm,  or  attempt  to  engage  in  any 
such  conduct 


To  operaia  ^sfi/ng  gear  means  any  of 
the  following:  the  dsployment  of  gear  in 
the  waters  of  Alaska:  the  removal  of  gear 
from  the  watars  of  Alaaka;  the  removal 
of  fish  or  shellfish  bom  the  gear  during 
an  open  aeaaon  or  period;  or  the 
poaaeasion  of  a  gill  net  ccaitaining  fish 
during  an  open  fishing  period,  except 
that  a  gill  net  which  is  completely  clear 
of  the  water  is  not  considered  to  be 
operating  for  the  purpoaea  of  minimum 
distance  raquiiemant 

TVnwf  means  a  bag^baped  net  towed 
through  the  water  to  capture  fiahor 
shellfish. 

ThMit  means  the  following  spades: 
cutthroat  tiout  (Oncorfiyndiiu  clarki) 
and  rainbow  trout  or  steelhead  trout 
(Oticw^yncfnis  myUst). 

(c)  ttmodM,  maoBM,  and  general 
rastrictions.  (1)  No  person  may  buy  or 
sell  fl^  their  paila.  or  thair  eggs  which 
have  baao  taken  (or  subsistence  uses, 
unless,  prior  to  the  sale,  the  prospective 
buyer  or  seller  obtains  a  determination 
frcun  the  Federal  Subaistanoe  Board  that 
the  aale  oonstitutes  cuatomary  trade. 

(2)  No  parson  may  take  fish  for 
subsistence  uaes  within  300  feet  of  any 
dam,  fish  ladder,  weir,  culvert  or  other 
artificial  obstruction. 

{3)  No  person  may  use  exploaivea  or 
cheiiiirala  to  take  fiah  for  subaistence 


(4)  Each  peraoo  ahall  plainly  and 
legibly  inscribe  his  or  her  first  initial, 
last  name,  and  address  on  any  fish 
wheel,  keg,  buoy,  stakes  attadied  to  gill 
nets,  and  on  any  other  unattended 
fishing  gear  which  the  person  has 
omployad  to  take  fish  for  subsistence 
uses. 

(5)  All  pots  used  to  take  fish  must 
contain  an  opening  on  the  webbing  of  a 
aidewall  of  the  pot  which  has  been 
laced,  sewn,  or  secured  together  by 
untreated  cotton  twine  or  other  natural 
fiber  no  larger  than  120  thread  which 
upon  deterioration  or  parting  of  the 
twine  produces  an  opening  in  the  web 
with  a  perimeter  etjual  to  or  exceeding 
one-half  of  the  tunnel  eye  opening 
perimeter. 

(6)  Persons  licensed  by  the  State  of 
Alaaka  to  engage  in  a  fisheries  business 
may  not  receive  for  commercial 
purposes  or  barter  or  solicit  to  barter  for 
subsistence  taken  salmon  or  their  parts. 

(7)  Except  as  provided  elsewhere  In 
this  subpart,  the  taking  of  rainbow  trout 
and  steelhead  trout  is  prohibited. 

(B)  Fiah  taken  lor  subsistence  use  or 
under  subsistence  regulations  may  not 
be  subsequently  used  as  bait  for 
commercial  or  sport  fishing  purposes. 

(9)  The  use  of  live  non-in<Ugenous 
fish  as  bait  is  prohibited. 

(10)  Any  fishing  gear  uaed  to  take  fish 
for  subsistence  uses  may  not  obstruct 


more  than  one-half  the  width  of  any 
stream.  A  stationary  fiahing  device  may 
obstruct  not  mora  than  one-half  the 
width  of  any  stream. 

(11)  Kags  or  buoys  attached  to  any 
pmnitted  gear  may  be  any  color  but  red. 

(12)  Bag  limits  authorized  in  this 

section  or  S .27  may  not  be 

accumulated  with  bag  limita  authorized 
in  State  seasons. 

(13)  Unless  specified  otharwiae  in  this 
section,  use  of  a  rod  and  reel  to  take  fish 
is  permitted  without  a  subsistance 
fisiung  permit  Bag  limits  applicable  to 
the  use  of  a  tod  and  reel  to  take  fiah  for 
subaistence  uses  shall  be  as  follows: 

(i)  Where  a  subaistancs  fishing  permit 
issued  by  the  ADF&G  is  required  by  this 
section,  that  permit  is  not  required  to 
take  fish  for  subaistence  uses  with  rod 
and  reel.  The  bag  and  possessions  limita 
for  taking  fish  for  subsistence  uses  with 
a  rod  and  reel  in  those  areas  are  the 
same  as  indicated  on  the  ADF&G  permit 
issued  for  subaistence  fishing  with  other 
geartypaa; 

(ii)  When  a  subaialence  fishing 
permit  is  not  required  by  this  section, 
the  bag  and  poaaeasion  limita  for  taking 
fidi  for  sub^atence  uaes  with  s  rod  and 
reel  is  the  same  as  for  taking  fish  tmder 
State  of  Alaaka  sport  fishing  regulations 
in  those  same  areas. 

(14)  Unless  restricted  in  this  section, 
or  unless  restricted  under  the  terms  of 
a  required  subsistence  fishing  permit, 
gear  specified  in  definitions  in 
paragraph  (b)  of  this  section  are  legal 
types  of  gear  for  subsistence  fishing. 

(15)  Unless  restricted  in  this  section, 
or  unless  restricted  under  the  tenns  of 

a  subsistence  fishing  permit,  fish  may  be 
taken  at  any  time. 

(16)  Gill  nets  used  for  subsistence 
fishing  for  salmon  may  not  exceed  50 
fathoma  in  length,  unless  otherwise 
specified  by  regulations  for  particular 
areas  set  fcnth  in  this  section. 

(17)  Each  fishwheel  must  have  the 
first  initial,  last  name,  and  address  of 
the  operator  plainly  and  legibly 
inscribed  on  the  side  of  the  fishwheel 
being  midstream  of  the  river. 

(IB)  Unlawful  Possession  of 
Subsistertce  Finfish.  Fish  or  their  parts 
taken  in  violation  of  Federal  or  State 
regulations  may  not  be  possessed, 
transported,  given,  received  or  bartered. 

(d)  Fishery  management  area 
restrictions.  For  detailed  descriptions  of 
Fishery  Management  Areas,  see  Stale  of 
Alaska  Fishing  Regulations. 

(1)  Kotzebue- Northern  Area,  (i) 
Salmon  may  be  taken  only  by  gill  nets, 
beach  seines,  or  a  rod  and  reel; 

(ii)  Fish  may  be  taken  for  subsistence 
purposes  without  a  aubsistence  fishing 
permit 
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(2)  Norton  Sound-Poit  Clarence  Area, 
(i)  Salmon  may  be  taken  only  by  gill 
nets,  beach  seines,  fishwheel,  or  a  rod 
and  reel; 

(ii)  Except  as  provided  in  this 
paragraph  (d)(2),  fish  may  be  taken  for 
subsistence  purposes  without  a 
subsistence  fishing  permit.  A 
subsistence  fishing  permit  issued  by 
ADFM^  is  required,  except  for  use  of  rod 
and  reel,  as  follows: 

(A)  Pilgrim  River  drainage  including 
Salmon  Lake; 

(B)  For  net  fisiung  in  all  waters  bom 
Cape  Douglas  to  Rocky  Point; 

(lii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(3)  Yukon  Area,  (i)  Salmon  may  be 
taken  only  by  set  gill  nets,  beach  seines, 
fishwheeis,  or  rod  and  reel; 

(ii)  Except  as  provided  in  this 
paragraph  (d)(3),  fish  may  be  taken  for 
subsistence  purposes  widiout  a 
subsistence  fishing  permit; 

(iii)  A  subsistence  fishing  permit 
issued  by  the  AOF&G  is  required,  except 
for  the  use  of  rod  and  reel,  as  follows: 

(A)  For  the  Yukon  River  drainage 
bom  the  mouth  of  Hess  Creek  to  the 
mouth  of  the  IDall  River; 

(B)  For  the  Yukon  River  drainage  from 
the  AOF&G  regulatory  markers  placed 
near  the  upstream  mouth  of  22  Mile 
Slough  upstream  to  the  United  States- 
Canada  border, 

(C)  For  the  Tanana  River  drainage 
above  the  mouth  of  the  Wood  River; 

(D)  For  whitefish  and  suckers  in  the 
waters  listed: 

(E)  For  the  taking  of  pike  in  waters  of 
the  Tolovana  iUver  drainage  upstream  of 
its  confluence  with  the  Tanana  River; 

(F)  For  the  taking  of  salmon  in 
Subdistricts  6-A  and  6-B: 

(iv)  Except  as  otherwise  provided,  and 
except  as  may  be  provided  by  the  terms 
of  a  subsistence  fishing  permit  issued  by 
the  ADF&G,  there  is  no  closed  season  on 
fish  other  than  salmon: 

(v)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year; 

(vi)  Birch  Creek  of  the  upper  Yidion 
drainage,  and  waters  within  SOO  feet  of 
its  mouth,  is  closed  to  subsistence 
fishing  )une  10  through  September  10, 
except  that  whitefish  and  suckers  may 
be  taken  by  rod  and  reel  or  under  the 
authority  of  a  subsistence  fishing  permit 
issued  bv  the  AOF&G: 

(vii)  Ine  following  drainages  located 
north  of  the  main  Yukon  River  are 
closed  to  subsistence  fishing: 

(A)  Kanuti  River,  upstream  from  a 
point  five  miles  downstream  of  the  State 
highway  crossing: 

(B)  Fish  Creek,  upstream  from  the 
mouth  of  Bonanza  Creek: 


(C)  Bonanza  Creek; 

(D)  )im  River,  including  Prospect 
Creek  and  I3ouglas  Creek; 

(E)  South  ForiL  of  the  Koyukuk  River 
system  upstream  bom  the  mouth  of  ]im 
River: 

(F)  Middle  Fork  of  the  Koyukuk  River 
system  upstream  from  the  mouth  of  the 
North  Fork: 

(G)  North  Fork  of  the  Chandalar  River 
system  upstream  bom  the  mouth  of 
Quartz  Creek: 

(viii)  The  main  Tanaru  River  aiul  its 
adjoining  sloughs  are  closed  to 
subsistence  fishing  between  the  mouth 
of  the  Salcha  lUver  and  the  mouth  of  the 
Gerstle  River,  except  that  salmon  may 
be  taken  in  the  area  upstream  of  the 
Richardson  Highway  bridge  to  the 
mouth  of  Clearwater  Creek  after 
November  20; 

(ix)  Waters  of  the  Tanana  River 
drainage  are  closed  to  the  subsistence 
taking  of  pike  between  the  mouth  of  the 
Kantishna  Wver  and  Delta  River  at 
Black  Rapids  on  the  Richardson 
tlighway  and  Cathedral  Jiapids  on  the 
Alaska  Highway,  except  that  pike  may 
be  taken  for  subsistence  purposes  in  the 
Tolovana  River  drainage  upstream  from 
its  confluence  with  the  Tanana  River, 

(x)  The  Delta  River  is  closed  to 
subsistence  fishing,  except  that  salmon 
may  be  taken  after  November  20; 

(xi)  The  following  locadons  are  closed 
to  subsistence  fishing: 

(A)  The  following  rivers  and  creeks 
and  within  500  feet  of  their  mouths: 
Delta  Clearwater  River  (Clearwater 
Creek  at  64'  06'  N.  let.,  145°  34'  W. 
long),  Richardson  Clearwater  Creek 
(Clear  Creek  at  64°  14'  N.  lat,  146°  16' 
W.  long),  Goodpaster  River,  Chena 
River,  Little  Chena  River,  Little  Salcha 
River,  Blue  Creek.  Big  Salt  River,  Shaw 
Creek,  Bear  Creek,  McDonald  Creek, 
Moose  Creek,  Hess  Creek,  and  Beaver 
Creek: 

(B)  Ray  River  and  Salcha  River 
upstream  of  a  hoe  between  the  ADF&G 
regulatory  markers  located  at  the  mouth 
of  the  rivers; 

(C)  Deadman,  )an,  Boleo,  Birch,  Lost, 
Harding,  Craig,  Fielding,  Two-Mile, 
Quartz,  and  Little  Harding  lakes; 

(D)  Filedriver  and  Badger  (Chena) 
slou^s; 

(xii)  The  following  waters  are  closed 
to  the  taking  of  chum  salmon  bom 
August  1 5-December  31 : 

(A)  Toklat  River; 

(B)  Kantishna  River  from  the  mouth  of 
the  Toklat  River  to  its  confluence  with 
the  Tanana  River, 

(xiii)  Salmon  may  be  taken  only  by  set 
gill  nets  in  those  locations  described  in 
below  after  )uly  10: 

(A)  Waters  of  the  Black  River 
including  waters  within  one  nautical 
mile  of  its  terminus: 


(B)  Waters  of  Kwikluak  Pass 
downstream  of  Asmulegut  and  the 
waters  of  Kwemeluk  Pass: 

(C)  Waters  of  Alakanuk  Peas 
downstream  from  the  mouth  of 
Kuiukpak  Slough; 

P)  Waters  ofKwiguk  Pass 
downstream  to  the  mouth  of 
Kawokhawik  Slough; 

(E)  Waters  of  Kawanak  Pass 
downstream  from  Sea  Gull  Point; 

(F)  Waters  of  Apoon  Pass  downstream 
from  the  mouth  of  the  Kotlik  lUver  and 
waters  of  Okwega  Pass  downstream 
bom  its  confluence  with  Apoon  Pass: 

(G)  Waters  vnthin  one  nautical  mile 
seaward  from  any  grassland  bank  in 
District  1; 

(xiv)  Pike  may  not  be  taken  with  gill 
nets  in  the  waters  of  the  Tolovana  River 
drainage  from  October  15-April  14: 

(xv)  A  commercial  salmon  fisherman 
who  is  registered  for  Districts  1,  2,  or  3 
may  not  take  salmon  for  subsistence 
purposes  in  any  other  district  located 
dovtmstream  from  Old  Paradise  Village: 

(xvi)  In  District  4.  commercial 
fishermen  may  not  take  salmon  for 
subsistence  purposes  during  the 
commercial  salmon  fishing  season  by 
gill  nets  larger  than  6-inch  mesh  after  a 
date  specified  by  emergency  order 
issued  between  July  10-)uly  31: 

(xvii)  In  Subdistricts  5-A.  5-B,  5-C, 
and  that  portion  of  Subdistrict  5-D 
downstream  bom  l.ong  Point,  no  person 
may  possess  salmon  taken  for 
subsistence  purposes  diuing  a 
commercial  fishing  period,  unless  the 
dorsal  fin  has  been  immediately 
removed  bom  the  salmon:  a  person  may 
not  sell  or  purchase  salmon  bom  which 
the  dorsal  fin  has  been  removed: 

(xviii)  Subsistence  fishermen  taking 
salmon  in  Subdistrict  6-C  shall  report 
their  salmon  catches  at  designated  the 
ADF&G  check  stations  by  the  end  of 
each  weekly  fishing  period; 
immediately  after  salmon  have  been 
taken,  catches  must  be  recorded  on  a 
harvest  form  provided  by  the  ADF&G; 

(xix)  The  annual  possession  limit  for 
the  holder  of  a  Subdistrict  6-C 
subsistence  salmon  fishing  permit  is  10 
king  salmon  and  75  chum  salmon  for 
periods  through  August  15,  and  75 
chum  and  coho  salmon  for  periods  after 
August  IS: 

(xx)  Subsistence  salmon  harvest  limits 
in  Subdistrict  6-C  are  750  king  salmon 
and  5,000  chum  salmon  taken  through 
August  15  and  5,200  chum  and  coho 
salmon  combined  taken  after  August  15; 
when  either  the  king  or  chum  salmon 
harvest  limit  for  periods  before  August 
16  has  been  taken,  the  subsistence 
salmon  fishing  season  in  Subdistrict  6- 
C  will  close:  a  later  season  will  open 
after  August  .15  to  allow  the  taking  of 
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the  harvest  limit  for  periods  after 
Augtist  15:  if  the  chum  lalmon  harvest 
limit  has  not  been  obtained  through 
August  15,  the  remaining  harvest  wiU 
not  be  sdded  to  the  chum  salmon 
harvest  level  for  periods  after  August  IS; 

(xxi)  The  annual  harvest  limit  for  the 
holder  of  a  Subdistrict  6-A  or  6-8 
subeistence  salmon  fishing  pennit  is  60 
Chinook  salmon  and  500  oium  salmon 
for  the  period  through  August  IS  of  s 
year,  and  2,000  chum  and  coho  salmon 
combined  for  the  period  after  August  15; 
upon  request,  permits  for  additional 
salmon  may  be  issued  by  the  ADFtG; 

(xxii)  In  the  Kantishna  River  drainage, 
the  open  subsistence  salmon  fishing 
periods  are  seven  days  per  week. 

(4)  Kuakokwim  Awa.  (i)  Salmon  may 
only  be  taken  by  gill  net,  beach  seine, 
fishwheel,  or  by  a  rod  and  reel,  subject 
to  the  restrictions  set  forth  in  this 
paragraph  (d)(4),  except  that  "I*""" 
may  also  be  taken  by  spear  in  the 
Holitna  River  drainage; 

(ii)  Fish  may  be  taken  for  subaistence 
purposes  without  a  subsistence  fishing 
permit; 

(Ui)  Each  subsistence  gill  net  operated 
in  tributaries  of  the  Kuskokwim  River 
must  be  attached  to  the  bank,  fished 
substantially  perpendicular  to  the  bank 
and  in  a  substantiaUy  stiaighl  line; 

(iv)  The  aggregate  length  of  set  ^ 
nets  or  drift  gill  nets  in  use  by  any 
individual  for  taking  salmon  may  not 
exceed  50  fothoms; 

(v)  Rainbow  trout  may  be  taken  by 
residents  of  Goodnews  Bay,  Platinum. 
Quinhagak,  Eek,  Kwethluk,  Akiachak, 
and  Akiak  from  those  non-navigable 
drainages  tributary  to  the  Kuskokvrim 
River  downstream  from  tiie  confluence 
of  the  Kuskokwim  and  Holitna  Rivers 
and  from  those  non.navigable  drainages 
to  Kuskokwim  Bay  north  of  the 
community  of  Platinum,  subject  to  the 
following  restrictions: 

(A)  Rainbow  trout  may  be  taken  only 
by  the  use  of  gill  nets,  rod  and  leel,  or 
jigging  throu^  the  ioe: 

(B)  The  use  of  gill  nets  for  taking 
ninbow  trout  is  prohibited  from  March 
15-Juna  15. 

(5)  Bristol  Bay  Ana.  (i)  Salmon  and 
char  may  only  be  taken  by  rod  and  reel 
or  under  authority  of  a  subsistence 
fishing  permit  issued  by  the  ADF&G; 

(ii)  Oidy  one  subsistence  fi«t*'"g 
permit  may  be  issued  to  each  household 
per  year; 

(iii)  Each  gill  net  must  be  staked  and 
buoyed: 

(iv)  No  person  may  operate  or  assist 
in  operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commendal 
salmon  net  gear; 


(v)  Salman,  herring,  and  capelin  may 
only  be  taken  by  set  gill  nets  and  by  a 
rod  and  reel,  except  that  salmon  may 
also  be  taken  by  spear  in  the  Togiak 
River  including  its  tributaries; 

(vi)  Subsistence  fishing  is  not 
permitted  within  the  boimdaries  of 
Katmai  National  Park; 

(vii)  Except  for  the  western  shore  of 
the  Newhalen  River,  waters  used  by 
salmon  are  closed  to  the  subsistence 
taking  of  fish  within  300  (set  of  a  stream 
mouth; 

(viii)  Subsistence  salmon  fishing 
permits  for  the  Naknek  River  drainage 
will  be  issued  only  through  the  ADF&G 
King  Salmon  office; 

(ix)  Subsistence  fishing  with  nets  is 
prohibited  in  the  following  waters  and 
within  one-foujth  mile  of  the  terminus 
of  those  waters  during  the  period  from 
September  1  through  ]une  14:  l.ower 
Talarik  Creek,  Roadhouse  Creek,  Nick  G. 
Creek,  Middle  Talarik  Creek,  Alexi 
Qeek,  Copper  River,  Upper  Talarik 
Creek,  Tazimina  River,  Kakhonak  River, 
Pete  Andrew  Creek,  Young's  Creek, 
Gibraltar  River,  Zacker  Creek,  Chekok 
Creek,  Dermis  Creek,  Newhalen  River, 
Tomokok  Creek,  Belinda  Creek: 

(x)  Gill  nets  are  prohibited  in  that 
portion  of  the  Naknek  River  upstream 
from  Sovonaskl; 

(xi)  After  August  20,  no  person  may 
possess  coho  salmon  for  subsistence 
purposes  in  the  Togiak  Ftiver  Section 
and  the  Togiak  River  drainage  unless 
the  head  has  been  immediately  removed 
from  the  salmon.  It  is  unlawful  to 
purchase  or  sell  coho  salmon  from 
which  the  head  has  been  removed. 

(6)  Aleutian  Islands  Area,  (i)  Salmon 
may  be  taken  by  seine  and  gill  net,  with 
gear  specified  on  a  subsistence  fishing 
permit  issued  by  the  ADF&G,  or  by  a  rod 
and  reel; 

(ii)  The  Adak  District  is  closed  to  the 
taking  of  salmon; 

[iii]  Salmon  and  char  toay  be  taken 
only  by  rod  and  reel  or  imder  the  terms 
of  a  subsistence  fishing  pennit  issued  by 
the  ADF&C,  except  that  a  permit  is  not 
required  in  the  Akutan,  Umnak  and 
Adak  Districts;  not  more  than  250 
salmon  may  be  taken  for  subsistence 
purposes  unless  otherwise  specified  on 
the  subsistence  fishing  permit;  a  record 
of  subsistence-caught  fish  must  be  kept 
on  the  reverse  side  of  the  permit;  the 
record  must  be  completed  inunediately 
upon  taking  subsistence-caught  fish  and 
must  be  returned  to  the  local 
representative  of  the  ADFftG  no  later 
than  October  31. 

(7)  AJaska  Peninsula  Ana.  (i)  Salmon 
may  be  taken  by  seine,  gill  net,  gear 
specified  on  a  permit  issued  by  the 
ADFtG,  or  rod  and  reel; 


(ii)  The  following  waters  are  closed  to 
sijbsisteiu;e  fishing  for  salmco: 

(A)  Russell  Crew  and  Nurse  Lagoon; 

(B)  Trout  Creek; 

(C)  Humbolt  Creek; 

(iii)  Salmon  and  char  may  only  be 
taken  by  tod  and  reel  or  under  the 
authority  of  a  subsistence  fishing  permit 
issued  by  the  ADF&G:  a  record  of 
subsistence-caught  fish  must  be  kept  on 
the  reverse  side  of  the  permit;  the  record 
must  be  completed  iirunediately  upon 
taking  subsistence-caught  fish  and  must 
be  returned  to  the  local  representative  of 
the  ADF&G  no  later  than  October  31. 

(8)  Chignik  Ana.  (i)  Salmon  may  be 
taken  by  seines  and  gill  nets,  or  with 
gear  specified  on  a  subsistence  fishing 
permit  issued  by  the  ADF&G,  or  by  a  rod 
and  reel,  except  that  in  Chignik  Lake, 
salmon  may  not  be  taken  with  purse 
seines; 

(it)  Salmon  may  not  be  taken  in  the 
Chignik  River,  upstream  frxun  the 
AOFftG  weir  site  or  counting  tower,  in 
Black  Lake,  or  any  tributary  to  Black 
and  Chignik  Lakes; 

(iii)  Salmon  and  char  may  only  be 
taken  by  rod  and  reel  or  under  the 
authority  of  a  subsistence  fishing  permit 
issued  by  the  ADFftG.  A  record  of 
subsistence-caught  fish  must  be  kept  on 
the  reverse  side  of  the  permit.  The 
record  must  be  completed  immediately 
upon  taking  subsistence  caught  fish  and 
must  be  returned  to  the  local 
representative  of  the  ADF&G  no  later 
than  October  31; 

(iv)  From  June  10-September  30, 
commercial  fishing  license  holders  may 
not  subsistence  fish  for  salmon. 

(9)  Kodiak  Area,  (i)  Salmon  may  be 
taken  24  hours  a  day  from  January  1 
through  December  31  except  as 
provided: 

(A)  From  June  1 — September  15, 
salmon  seine  vessels  may  not  be  used  to 
take  subsistence  salmon  for  24  hours 
before,  during,  and  for  24  hours  after 
any  open  commertdal  salmon  fishing 
period; 

(B)  From  Jime  1 — September  IS,  purse 
seine  vessels  may  be  used  to  take 
salmon  only  with  gill  nets  and  no  other 
type  of  salmon  gear  may  be  on  board  the 
vessel; 

(C)  Salmon  may  be  taken  only  by  gill 
net,  seine,  or  by  a  rod  and  reel; 

(D)  Subsistence  fishermen  must  be 
physically  present  at  the  net  at  all  times 
the  net  is  being  fished: 

(ii)  The  following  locations  are  closed 
to  the  subsistence  taking  of  salmon: 

(A)  All  waters  of  Mill  Bay  and  all 
those  waters  bounded  by  a  line  from 
Spruce  Cape  to  the  northernmost  point 
of  Woody  Island,  then  to  the 
northernmost  point  of  Holiday  Island, 
then  to  a  point  on  Near  Island  opposite 
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the  Kodiak  small  boat  harbor  entrance 
and  then  to  the  small  boat  harbor 
entrance; 

(B)  All  freshwater  systems  of  Little 
Afognak  River  and  Portage  Creek 
drainage  in  Discoverer  Bay; 

(C)  All  water  closed  to  commercial 
salmon  fishing  in  the  Barbara  Cove, 
Chiniak  Bay,  Saltery  Cove,  Pasagshak 
Bay.  Monashka  Bay  and  Anton  Larsen 
Bay,  and  all  waters  closed  to 
commercial  salmon  fishing  within  100 
yards  of  the  terminus  of  Selief  Bay 
Creek  and  north  and  west  of  a  line  from 
the  tip  of  Las  Point  to  the  tip  of  River 
Mouth  Point  of  Afognak  Bay; 

(D)  All  waters  300  yards  seaward  of 
the  terminus  of  Monks  Creek: 

(E)  From  August  IS  through 
September  30.  all  waters  500  yards 
seaward  of  the  terminus  of  Little  Kitoi 
Creek: 

(F)  All  freshwater  systems  of  Afognak 
Islaiid: 

(G)  All  waters  of  Ouzinkie  Harbor 
north  of  a  line  from  57*S5'10"  N.  lat., 
152°36'  W.  long,  to  57*55'03"  N.  lat., 
152*29'20"W.long,; 

(iii)  A  subsistence  fishing  permit 
issued  by  the  ADF&C  is  required  for 
taking  salmon,  trout  and  char,  except  by 
rod  and  reel,  for  subsistence  purposes; 
a  subsistence  fishing  permit  issued  by 
the  ADF&G  is  required  for  taking 
herring  and  bottomiish  for  subsistence 
purposes  during  the  commercial  herring 
sac  roe  season  from  May  1-June  30;  all 
subsistence  fishermen  shall  keep  a 
record  of  the  number  of  subsistence  fish 
taken  each  year,  the  number  of 
subsistence  fish  shall  be  recorded  on  the 
reverse  side  of  the  permit.  The  record 
must  be  completed  immediately  upon 
landing  subsistence  caught  fish  and 
must  be  returned  to  the  local 
representative  of  the  ADF&G  by 
February  1  of  the  year  following  the  year 
the  permit  was  issued. 

(10)  Coolc  Inlet  Area,  (i)  Salmon  may 
be  taken  only  by  rod  and  reel,  or  under 
the  authority  of  a  subsistence  fishing 
permit  issued  by  the  ADF&G;  only  one 
permit  may  be  issued  to  a  household 
each  year;  a  subsistence  fishing  permit 
holder  shall  record  daily  salmon  catches 
on  forms  provided  by  the  ADF&G; 

(ii)  Trout,  grayling,  char,  and  burbot 
may  not  be  taken  in  fresh  water; 

(iii)  All  public  waters  on  the  Kenai 
Peninsula  are  closed  to  subsistence 
fishing; 

(iv)  Smelt  may  be  taken  only  with  gill 
nets  and  dip  nets.  Gill  nets  used  to  take 
smelt  may  not  exceed  SO  feel  in  length 
and  two  inches  in  mesh  size: 

(v)  Gill  nets  may  not  be  used. 

(11)  Prince  WHUam  Sound  Ana.  (i) 
Salmon  and  freshwater  fish  species  may 
be  taken  only  by  rod  and  reel  or  under 


the  authority  of  a  subsistence  fishing 
permit  issued  by  the  ADF&C; 

(ii)  Only  one  subsistence  fishing 
permit  wall  be  issued  to  each  household 
per  year 

(iii)  Use  of  fishwheels: 

(A)  Fishwheels  used  for  subsistence 
fishing  may  not  be  rented,  leased,  or 
otherwise  used  for  personal  gain;  (B) 
Subsistence  fishwheels  must  be 
removed  frtim  the  water  at  the  end  of 
the  permit  period; 

(C)  Each  permittee  may  operate  only 
one  fishwheel  at  any  one  lime: 

(D)  No  person  may  set  or  operate  a 
fishwheel  within  75  feel  of  another 
fishwheel; 

(E)  No  fishwheel  may  have  more  than 
two  baskets; 

(F)  The  permit  holder  must  personally 
operate  the  fishwheel  or  dip  net.  A 
subsistence  fishwheel  or  dip  net  permit 
may  not  be  loaned  or  transferred  except 
as  permitted  by  this  pott; 

(G)  a  wood  or  metal  plate  at  least  12 
inches  high  by  12-inches  wide,  bearing 
the  permit  holder's  name  and  address  in 
letters  and  numerals  at  least  one  inch 
high,  must  be  attached  to  each 
fishwheel  so  that  the  name  and  address 
are  plainly  visible: 

(iv)  Salmon  may  not  be  taken  in  any 
area  closed  to  commercial  salmon 
fishing  imless  otherwise  permitted; 

(v)  In  locations  open  to  commercial 
salmon  fishing  and  in  conformance  with 
commercial  salmon  fishing  regulations, 
the  aimual  subsistence  salmon  limit  is 
as  follows; 

(A)  IS  salmon  for  a  household  of  one 
person; 

(B)  30  salmon  for  a  household  of  two 
persons; 

(C)  10  salmon  for  each  additional 
person  in  a  household  over  two: 

(D)  No  more  than  five  king  salmon 
may  be  taken  per  permit; 

(vi)  All  tributaries  of  the  Copper  River 
and  waters  of  the  Copfier  River  are 
closed  to  the  taking  of  salmon: 

(vii)  Crosswind  Lake  is  closed  to  all 
subsistence  fishing; 

(viii)  Salmon  may  be  taken  for 
subsistence  purposes  in  the  waters  of 
the  Southwestern  District  only  as 
follows: 

(A)  Only  pink  salmon  may  be  taken: 

(B)  Pink  salmon  may  be  taken  by 
dipnets  or  by  a  rod  and  reel: 

(C)  Pink  salmon  may  be  taken  only 
from  May  15-September  30: 

(D)  Fishing  periods  are  from  May  15 
until  two  days  before  the  commercial 
opening  of  the  Southwestern  DistrictT 
seven  days  per  week:  during  the 
commercial  salmon  fishing  season.  Only 
during  open  commercial  salmon  fishing 
periods;  and  from  two  days  following 
the  closure  of  the  commercial  salmon 


season  until  September  30.  seven  days 
per  week; 

(E)  There  are  no  bag  and  possession 
limits  for  this  fishery; 

(F)  ADF&G  permits  may  he  issued 
only  at  Cbenega  Bav  village; 

(ix)  Salmon  may  be  taken  for 
subsistence  purposes  in  the  waters 
north  of  a  line  from  Porcupine  Point  to 
Granite  Point,  and  south  of  a  line  from 
Point  Lowe  to  Tongue  Point,  only  as 
follows: 

(A)  Only  pink  salmon  may  be  taken: 

[Bl  Pitdc  salmon  may  be  taken  by 
dipnets  or  by  a  rod  and  reel; 

tC)  Pink  salmon  may  be  taken  only 
from  May  15-September  30: 

(D)  Fishing  periods  are  bom  May  15 
until  two  days  before  the  conunerdal 
opening  of  the  Southwestern  District, 
seven  days  per  week:  during  the 
commercial  salmOo  fishing  season,  only 
during  o[>en  commercial  sahnon  fishing 
periods:  and  from  two  days  following 
the  closure  of  the  commercial  salmon 
season  until  September  30.  seven  days 
per  week: 

(E)  There  are  no  bag  and  possession 
limits  for  this  fishery: 

(F)  ADF&G  permits  may  be  issued 
only  at  Tatitlek  village: 

(12)  Yakutat  Ana.  (i)  Salmon,  trout, 
and  char  may  be  taken  only  by  rod  and 
reel  or  under  authority  of  a  subsistence 
fishine  permit  issued  by  the  ADF&G: 

(ii)  Salmon,  trout,  or  char  taken 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for  salmon 
are  legally  taken  and  possessed  for 
subsistence  purposes:  the  holder  of  a 
subsistence  sahnon  permit  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  his  or  her  pennit  calendar; 

(iii)  Subsistence  fishermen  must 
remove  the  dorsal  fin  bom  subsistence- 
caught  salmon  when  taken. 

(13)  Southeastern  Alaska  Ano.  (i) 
Salmon,  trout,  char  and  herring  spawn 

-  on  kelp  may  be  taken  only  by  rod  and 
reel  or  under  authority  of  a  subsistence 
fishing  permit  issued  by  the  ADF&G; 

(ii)  No  person  may  possess 
subsistence-taken  and  sport-taken 
salmon  on  the  same  day: 

(iii)  Salmon,  trout  or  char  taken 
inddenlally  by  gear  operated  under  the 
terms  of  an  ADF&G  subsistence  permit 
for  salmon  are  legally  taken  and 
possessed  for  subsistence  purposes:  the 
holder  of  a  subsistence  salmon  permit 
must  report  any  salmon,  trout,  or  char 
taken  in  this  manner  on  his  or  her 
permit  calendar, 

(iv)  Subsistence  fishermen  shall 
immediately  remove  the  dorsal  fin  of  all 
salmon  when  taken. 

f ,27    Sutwistance  taUng  of  shaUliaii. 

(a)  Regulations  in  this  section  apply  to 
subsistence  taking  of  dimgeness  crab. 
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king  cnb,  tanner  cnb,  sfatimp.  clams, 
abalone,  and  other  sballfiih  or  their 
parts. 

(b)  Shellfish  may  be  taken  for 
sufadstence  uses  at  any  time  in  any  iraa 
of  the  public  lands  by  any  method 
unless  restricted  by  the  subsistence 

fishing  regulations  of  S .26  or  this 

section. 

(c)  Methods,  means,  and  general 
rastiictiaiu.  (1)  The  bag  limit  specified 
herein  {or  a  subsistence  season  for  a 
species  and  the  State  bag  limit  set  {or  a 
State  aaeaon  for  the  same  species  are  not 
cumulativa.  This  means  that  a  person  or 
designated  group  who  has  takm  the  bag 
limit  for  a  particular  species  under  a 
subsistence  season  specified  herein  may 
not  alter  that,  take  any  additiimal 
■helHlsh  of  that  species  under  any  other 
bag  limit  specified  for  a  State  leeion 

U)  Unless  otherwise  provided  in  diis 
sectioo,  gear  as  qiecified  in  the 

definitions  of  S .28  is  legal  for 

subsistence  taking  of  shellfish. 

(3]  It  is  pnrfiibited  to  buy  or  sell 
sobsisteno^taluni  ■hollfigh,  their  parts, 
or  their  eggs,  unless  otherwise  specified. 

(4)  The  use  of  explosives  and 
chemicals  is  prohibited,  except  that 
fKamir«l  balts  Or  luTes  may  be  used  to 
attract  shellfish. 

(5)  Eadi  subsistence  fisherman  shall 
plainly  and  legibly  inscribe  their  first 
initial,  last  name  and  address  on  a  keg 
or  buoy  attached  to  imattended 
subsistence  fishing  gear.  Subaistence 
fishing  gear  may  not  display  a 
permanent  ADF&G  vessel  license 
number.  The  keg  or  buoy  may  be  any 
color  except  red. 

(6)  A  aim  wall  of  all  subsistence 
shellfish  pots  must  contain  an  opening 
with  a  perimeter  equal  to  or  exceeding 
one-half  of  the  tunnel  eye  opening 
perimeter.  The  opening  must  be  laced, 
sewn,  or  secured  together  by  imtreated 
cotton  twine  or  other  natural  fiber  no 
larger  than  120  thread.  Dungeness  crab 
and  shrimp  pots  may  have  &e  pot  lid 
tiedown  straps  secured  to  the  pot  at  one 
end  by  untreated  cotton  twine  no  larger 
than  120  thread,  as  a  substitute  for  the 
above  requirement. 

(7)  No  person  may  mutilate  or 
otherwise  disfigure  a  crab  in  any 
maimer  which  would  prevent 
determination  of  the  minimum  size 
restrictions  until  the  crab  has  been 
processed  or  prepared  for  consumption. 

(8)  In  addition  to  the  marking 
requirements  in  paragraph  (c)(5)  of  this 
section,  kegs  or  buoys  attached  to 
subsistence  crab  pots  must  also  be 
inscribed  with  the  name  or  U.S.  Coast 
Guard  niunber  of  the  vessel  used  to 
operate  the  pots. 

(9)  No  more  than  five  pola  per  person 
and  10  pots  p4r  vessel  may  be  used  lo 


take  cnb,  except  as  specified  in 
paragraph  (f)  of  this  section. 

(10)  In  the  subsistence  taking  of 
shrimp  in  the  Glacier  Bay  National 
Piesarve,  no  person  may  use  more  than 
10  pots,  and  no  mote  than  20  pots  may 
be  operated  from  a  vessel.  In  the 
subsistence  taking  of  shellfish  other 
than  shrimp  in  the  Glaciar  Bay  National 
Preserve,  no  person  may  operate  more 
than  five  piots  of  any  type,  and  no  mote 
than  10  pots  of  any  type  may  be 
operated  from  a  vessel. 

(d)  Subaistence  take  by  commercial 
venala.  No  fishing  veaael  which  is 
oommerdally  lioonaad  arid  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab, 
tanner  crab,  or  dimgeness  crab  fishing 
may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  an 
opening  until  14  days  after  the  closure 
of  a  le^pacUve  open  season  in  the  area 
or  areas  for  whidi  the  vessel  is 
resistared. 

(e)  Unlawful  poseessioii  of 
subeistence  shellfish.  Shellfish  or  their 
parts  taken  in  violation  of  Federal  or 
State  regulations  may  not  be  possessed, 
transported,  given,  received  or  bartered. 

(f)  Subsistence  shellfish  areas  and 
pertinent  restrictions.  (1)  Sout/ieostem 
Alatka-Yakutat  Area.  Shellfish  may  be 
taken  for  subsistence  purpoees  in  the 
Glacier  Bay  National  Preserve  only 
under  the  auth(»ity  of  a  subsistence 
shellfish  fishing  permit 

(2)  Cook  Inht  Ana.  All  waters  within 
the  boundaries  of  the  Kenai  National 
Wildlife  Refuge  are  closed  to  the  taking 
of  shellfish  for  subsistence  purposes. 

(3)  Kodiak  Ana.  (i)  Shellfish  may  be 
taken  (or  subsistanoe  purposes  only 
under  the  authority  of  a  subsistence 
shellfish  fishing  permit  issued  by  the 
ADFftG: 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  before 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section  or 
subsection.  The  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish.  No  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possesaion  aboard  the  vessel; 

(iii)  The  dally  bag  and  possession 
limit  is  12  male  dungeness  crab  per 
person; 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  bag  and  possession  limit 
is  six  male  crab  per  person; 

(B)  All  crab  pots  lued  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 


removed  and  all  doors  secured  folly 
open: 

(C)  No  more  than  five  crab  pots  may 
be  used  to  take  king  crab:  each  pot  can 
be  no  mote  than  75  cubic  hat  in 
capacity; 

(D)  King  crab  may  be  taken  only  from 
June  1-January  31,  except  that  the 
subaistence  taking  of  king  crab  is 
prohibited  in  waters  2S  bthoms  or 
greeter  in  depth  during  the  period  14 
days  before  and  14  days  after  open 
commercial  fishing  seasons  for  red  king 
crab,  blue  king  crab,  or  taimer  crab  in 
the  location; 

(B)  The  waters  of  the  Pacific  Ocean 
enclosed  by  the  boundaries  of  Womans 
Bay,  Gibson  Cove,  and  an  ana  defined 
by  a  line  V!i  mile  on  either  side  of  the 
mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  all 
waters  within  1,500  feet  seaward  of  the 
shoreline  of  Afogiuk  Island  are  closed 
to  the  harvest  of  king  crab  except  by 
Federally-qualified  subsistence  users; 

(v)  In  the  subsistence  taking  of  tanner 
crab: 

(A)  No  more  than  five  crab  pots  may 
be  used  to  take  taimer  crab; 

(B)  From  July  15-February  10,  the 
subsistence  taking  of  tanner  crab  is 
prohibited  in  waters  25  fathoms  or 
greeter  in  depth,  unless  the  commercial 
tanner  crab  fishing  season  is  open  in  the 
locatiao; 

(C)  The  daily  bag  and  possession  limit 
is  12  male  crab  per  person. 

(4)  Alaska  Peninsula-Aleutian  Islands 
Ana.  (i)  Shellfish  may  be  taken  for 
subsistence  purposes  only  under  the 
authority  of  a  subsistence  shellfish 
fishing  permit  issued  by  the  AOFftG; 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel; 

(iii)  The  daily  bag  and  possession 
limit  is  12  male  dungeness  crab  par 
person: 

(iv)  In  the  subsistenoe  taking  of  king 
crab: 

(A)  The  daily  bag  and  possession  limit 
is  six  male  crab  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fiiliy 
open: 
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(C)  Crab  may  be  taken  only  from  June 
l-january  31; 

(v)  The  daily  bag  and  possession  limit 
is  12  male  taimer  crab  per  person. 

(5)  Bering  Sea  Ana.  (i)  In  waters 
South  of  60°  North  latitude,  shellfish 
may  be  taken  for  subsistence  purposes 
only  under  the  authority  of  a 
subsistence  shellfish  fishing  permit 
issued  by  the  ADFSkG; 

(ii)  In  that  portion  of  the  area  north  of 
the  latitude  of  Cape  Newenham, 
shellfish  may  only  be  taken  by  shovel, 
jigging  gear,  pots  and  ring  net: 

(iii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  bom  the  AOF&G  prior  to 
subsistence  shrimp  fishing  during  a 


closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel; 

(iv)  In  waters  south  of  60°  N.  lat.,  the 
daily  bag  and  possession  limit  is  12 
male  dungeness  crab  per  person; 

(v)  In  the  subsistence  taking  of  king 
crab: 

(A)  In  waters  south  of  60*  N.  lat,  the 
daily  bag  and  possession  limit  is  six 
male  cr^  per  person; 

(B)  All  ash  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 


have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  hi  waters  south  of  60°  N.  lat,  crab 
may  be  taken  only  bom  Jime  l-January 
31; 

(vi)  In  waters  south  of  60*  N.  lat..  the 
daily  bag  and  possession  limit  is  12 
male  tanner  crab. 

Dstnl:  June  12, 1996. 
MHch  DaBiantteS; 
Chair,  Federal  Subsistence  Board. 

Dated:  June  12. 1996. 
John  C  Capp, 

Acting  Regional  Forester,  USD  A — Forest 
Service. 

iFR  Doc  96-18097  Filed  7-29-46:  S:4S  ami 
aaian  cooc  9410-.1  \-r;  ois-sa-r 
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DEPARTMENT  OF  HMLTH  AND 
HUMAN  SERVICES 

SCFRCh^jMrXLV 
nMS2l»-AA18 


lofEMcal 
Cofiductfor  Einploy96s  of  llw 
DepflrtiMiit  of  Healtfi  wid  Humon 


AOBICT:  Dspsitment  of  Health  and 
Human  and  Services  (HHS). 
action:  Final  rule. 


:  The  Department  of  Health  and 
Htmian  Services,witfa  the  concumnce 
of  the  Office  of  Government  Ethics 
(OCX),  is  issuing  regulaUons  for  officers 
and  employees  of  HHS  that  supplement 
the  OCX  Standards  of  Ethical  Conduct 
for  Employees  of  the  Executive  Branch. 
This  final  rule  specifies  procedural  and 
substantive  requirements  that  are 
necessary  to  address  ethical  issues 
unique  to  the  Department  The  rule: 
Designates  separate  agency  components 
for  purposes  of  the  gift  rules  and  the 
teaching,  speaking  and  writing 
restrictions;  excepts  from  the  gift  rules, 
subject  to  monetary  limits,  arts  and 
crafts  items  received  Erom  Indian  tribes 
or  Alaska-Native  organizations; 
prohibits  the  holding  or  acqoisition  of 
certain  financial  interests  l^  employees 
of  the  Food  and  Drug  Administration 
(FDA):  exempts  otherwiae  disqualiiying 
finanrial  interests  derived  from  Indian 
or  Alaska  Native  birthrights:  prohibits 
certain  outside  employment  and  other 
outside  activities:  establishes  HHS-wide 
prior  approval  requirements  for  outside 
employment  and  other  outside 
activities,  with  additional  ndes 
applicable  to  FDA  employees; 
authorizes  certain  compensated 
teaching,  speaking  and  writing  activities 
engaged  in  by  special  Government 
employees  in  the  Public  Health  Service 
(PHS);  and  delineates  restrictions  on 
concurrent  representation  of  tribal 
organigations. 
EFFCCnVE  date:  July  30, 1996. 

ran  nrnncn  mfomiation  coktact: 

Edgar  M.  Swindell,  Assistant  Special 
Counsel  far  Ethics,  or  Richard  M. 
Thomas.  Assistant  Special  Counsel  for 
Ethics  (FDA  sections).  Office  of  the 
General  Counsel,  Ethics  Division, 
telephone  (202)  690-7258,  fax  (202) 
690-5452. 

supfiaeiTAiiv  MRmiATioN: 

LBarlcjiMiiiH 

On  August  7, 1992,  the  Office  of 
Government  Ethics  published  Standards 
of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch  (OGE  Standards), 


codified  at  5  CFR  part  2635.  See  57  FR 
3S006-3S067,  as  corrected  at  57  FR 
48SS7  and  52583  and  60  FR  51667,  with 
additional  grace  period  extensions  at  SO 
FR  4779-»780,  60  FR  6939-6391  and 
66857-66858.  Efiecti've  February  3, 
1993.  the  OGE  Standards  established 
uniform  rules  applicable  to  all  executive 
branch  personnel. 

Pursuant  to  5  CFR  263S.10S, 
executive  branch  agencies  are 
authorized  to  publish,  with  the 
concurrence  of  OGE,  supplemental 
regulations  deemed  necessary  to 
implement  their  respective  ethics 
programs.  The  Department  and  OGE 
have  determined  that  the  following 
supplemental  regulations,  which  are 
being  issued  in  a  new  chapter  XLV, 
consistiiig  of  part  5501,  of  5  CFR,  are 
necessary  to  establish  certain  prior 
approval  procedures,  and  to  address 
^lis,  financial  holdings,  outside 
employment  and  other  outside 
activities,  and  other  ethics  issues  arising 
out  of  the  unique  programs  and 
operations  of  the  Department 

In  a  separate  rulemaking  (which  will 
have  an  efCsctive  date  that  is  the  same 
as  the  date  of  publication  of  this 
supplemental  regulation),  the 
Department,  after  consultation  with 
OGE,  will  remove  those  provisions  in  its 
existing  agency  standards  of  conduct 
regulations  at  45  CFR  part  73  and  738 
that  have  been  superseded  by  the  OGE 
Standards  of  Ethical  Conduct,  the  OGE 
financial  disclosure  regulations  at  5  CFR 
part  2634,  and  this  final  rule.  The 
Department  will  then  add  a  cross- 
reference  to  the  OGE  rules,  as  ' 
supplemented.  Those  portions  of  the 
HHS  and  FDA  regulations  regarding 
conduct  that  remain  will  preserve 
employee  obligations  unrelated  to  those 
subjects  assigned  to  OGE  for  rulemaking 
and  implementation,  such  as  the 
political  activity  restrictions  for 
unifarmed  service  officers  in  the  Public 
Health  Service  Commissioned  Corps, 
the  rules  governing  conduct  on  Federal 
property,  and  the  standards  for 
woricplace  courtesy,  cooperadon,  and 
avoidance  of  sexual  harassment 

n.  Aaalyai*  of  the  RagBlaHaas 

Section  5501.101    General 

This  section  states  the  purpose  and 
scope  of  the  part,  incorporates  the 
general  definiUons  promulgated  in  the 
OGE  Standards,  and  defines  ^lecific 
terms.  The  section  specifies  that  the 
supplemental  regulations  apply  to  all 
officers  and  employees  of  HHS, 
including  special  Government 
employees  (SGEs)  and  uniformed 
service  officers  in  the  Public  Health 


Swvice  Commissioned  Corps  on  active 
duty. 

Section  5501.102   Designation  of  HHS 
Components  as  Separate  Agencies 

Section  2635.202(a)  of  the  OGE 
Standards  prohibits  an  employee  from 
soliciting  or  accepting  a  gift  offered  by 
a  prohibited  source  or  given  because  of 
the  employee's  official  position.  A 
prohibited  source  is  defined,  in  part,  as 
a  person  who  is  regulated  by,  or  has 
matters  pending  before,  an  employee's 
agency,  as  prescribed  in  5  CFR 
2635.203(d).  For  the  purpose  of 
identifying  an  employee's  agency, 
%  2635.203(a)  of  the  OGE  Standards 
authorizes  an  executive  department,  by 
supplemental  regulation,  to  designate  as 
a  separate  agency  any  component  of  the 
department  that  exercises  a  distinct  and 
separate  function. 

Designations  made  pursuant  to 
S  2635.203(a)  are  used  also  to  identify 
an  employee's  agency  for  purposes  of 
applying  the  prohibition  in  5  CFR 
2635.807  on  the  receipt  of  compensation 
for  teaching,  speaking  and  writing  that 
relates  to  an  employee's  official  duties. 
In  addition,  imder  §5501. 106(d)  of  tills 
part,  invitations  to  engage  in  outside 
employment  or  other  outside  activities 
tendered  by  prohibited  sources  of  an 
employee's  agency,  as  herein  defined, 
are  suhject  to  a  prior  approval 
requirement. 

'The  Department  has  determined  that 
each  of  the  HHS  components  listed  in 
$  5501 .102  exercises  distinct  and 
separate  functions.  Accordingly, 
S  5501.102  designates  the  following 
operating  divisions  and  components  of 
lOIS  as  separate  agencies:  (1) 
Administration  on  Aging  (AOA);  (2) 
Administration  for  Children  and 
Families  (ACT);  (3)  Agency  for  Health 
Care  Policy  and  Research  (AHCPR);  (4) 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR);  (S)  Centers 
for  Disease  Control  and  Prevention 
(CDC);  (6)  Food  and  Drug 
Administration  (FDA):  (7)  Health  Care 
Financing  Administration  (HCFA):  (8) 
Health  Roources  and  Services 
Administration  (HRSA);  (9)  Indian 
Health  Service' (IHS);  (10)  National 
Institutes  of  Healtii  (NIH);  (11)  Office  of 
Consumer  Affairs  (C)CA);  (12)  Program 
Support  Center  (PSC);  and  (13) 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA). 

As  a  result  of  these  designations, 
employees  of  a  designated  component 
have  to  be  concerned  only  with  the 
prohibited  sources  of  their  respective 
components  when  assessing  the 
propriety  of  a  tendered  gift  or  invitation 
to  teach,  speak,  write,  or  engage  in 
outside  employment  or  other  outside 
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activities.  Employees  of  a  component 
are  defined  to  include,  in  addition  to 
employees  actually  within  a  component, 
employees  in  a  division  or  region  of  the 
Office  of  the  General  Counsel  (OGE)  that 
principally  advise  or  repres«it  that 
component 

Any  HHS  employee  not  in  one  of  the 
13  components  designated  as  separate 
agencies  (including  employees  of  the 
Office  of  the  General  Counsel  with 
Department-wide  responsibility)  is 
deemed  an  employee  of  the  remainder 
of  HHS.  These  employees  are  treated  as 
if  no  separate  designations  had  been 
made,  and,  as  a  result,  all  prohibited 
sources  of  HHS  are  attributable  to  them. 

Under  $  5501.102,  an  employee  of  the 
Administration  for  Children  and 
Families,  for  example,  could  receive  an 
unsolicited  gift  from  a  hospital 
corporation  receiving  Medicare 
reimbursement  through  the  Health  Care 
Financial  Administration,  provided  that 
the  gift  was  not  given  because  of  the 
employee's  official  position.  The 
hospital  corporation  would  be  a 
prohibited  source  of  gifts  as  to  all 
employees  of  HCFA,  but  likely  would 
not  be  a  prohibited  source  as  to  all 
employees  of  ACF  or  other  designated 
agency  components,  unless  that  hospital 
corporation  was  also  seeking  official 
action  Erom,  were  doing  business  with, 
were  regulated  by,  or  otherwise  had  a 
matter  pending  before  that  separate 
designated  agency  component. 

A  hospital  corporation  receiving 
Federal  funds,  however,  would  be  a 
prohibited  source  of  gifts  for  all 
employees  in  the  Office  of  the  Assistant 
Seoetary  for  Public  Affaire  because 
such  employees  are  deemed  part  of  the 
remainder  of  HHS  and,  as  such,  are 
charged  with  all  prohibited  sources  of 
the  Department  Employees  of  the 
Business  and  Administrative  Law 
Division  of  tfie  Office  of  the  General 
Counsel,  which  has  Department-wide 
responsibilities,  would  be  treated 
similarly.  However,  employees  of  the 
Children,  Families,  and  Aging  Division 
of  the  Office  of  the  General  Counsel, 
which  serves  ACF  and  AOA,  would 
receive  the  benefit  of  the  separate 
agency  designations. 

Section  5501 . 1 03    Gifts  from  Federally 
Recognized  Indian  Tribes  or  Alaska 
Native  Villages  or  Regional  or  Village 
Corporations 

Section  263S.204(k)  of  the  OGE 
Standards  permits  employees  to  accept 
any  gift  that  is  specifically  authorized 
by  a  supplemental  agency  regulation. 
The  Office  of  Government  Etiiics  is 
authorized  by  5  U.S.C.  7353(b)(1)  to 
permit  "such  reesonable  exceptions  as 
may  be  appropriate"  fir>m  the  general 


ban  on  gifts  to  Federal  employees  given 
by  prohibited  sources  or  because  of  their 
official  position.  Section  5501.103 
permits  HHS  employees  to  accept 
unsolicited  gifts  of  native  artwork  or 
crafts  from  federally  recognized  Indian 
tribes  or  Alaska  Native  villages  or 
regional  or  village  corporations  valued 
up  to  and  including  $200  per  source  per 
calendar  year.  Such  gifts  may  include 
art,  jewelry,  pottery,  rugs,  carvings, 
beadwork,  and  native  dress. 

Indian  tribes  and  Alaska  Native 
villages  often  offer  gifts  of  artwork  and 
crafts  as  a  matter  of  custom  and 
tradition.  Many  employees  throughout 
HHS,  most  notably  in  ihe  Indian  Health 
Service,  the  Administration  for  Native 
Americans  within  the  Administration 
for  Children  and  Families,  the  Centers 
for  Disease  Control  and  Prevention,  and 
the  Substance  Abuse  and  Mental  Health 
Services  Administration,  interact  with 
Native  Americans.  Cognizant  of  the 
unique  status  of  tribal  organizations, 
this  exception  is  intended  to  effiectuate 
harmonious  and  respectful  relations 
between  HHS  and  the  governing  bodies 
of  Indian  tribes  and  Alaskan  Native 
villages.  The  Department  of  the  Interior 
concura  in  this  approach  and  plans  to 
promulgate  an  identical  provision  for  its 
employees. 

Tne  S200  per  source  per  year 
threshold  is  appropriate  in  light  of  the 
recognized  value  of  handcrafted 
artwork.  The  figure  reflects  that  tribal 
ari  on  occasion  may  be  expected  to 
exceed  the  current  S20  maximum 
permitied  by  the  gift  rules,  but  is  set  low 
enough  to  exclude  antiquities, 
collectibles,  or  similar  items  having  a 
significant  commercial  value.  Moreover, 
the  $200  figure  is  consistent  with  the 
monetary  threshold  contained  in 
$  2635.204(d)  of  tiie  OGE  Standards 
relating  to  receipt  of  gifts  for  meritorious 
public  service  or  achievement. 

This  section  does  not  authorize 
employees  to  accept  such  gifts  from 
individual  tribe  or  organization 
members.  In  addition,  the  limitations  on 
the  use  of  exceptions  to  the  gift  rules, 
contained  in  5  CFR  2635.201  through 
2635.205,  apply  to  this  section.  If  the 
donor  is  a  tribe  or  village  that  has 
interests  that  may  be  substantially 
afiecled  by  the  performance  or 
nonperformance  of  the  recipient's 
official  duties,  the  employee  may  accept 
the  gifts  authorized  by  this  section  only 
where  there  is  a  written  finding  by  the 
agency  designee  that  acceptance  of  the 
gift  is  in  the  agency's  interest  and  will 
not  violate  any  of  the  limitations  on  the 
use  of  exceptions  contained  in  5  CFR 
263S.202(c).  Gifts  valued  over  $200  may 
be  accepted  on  behalf  of  HHS,  where 
appropriate,  if  authorized  by  applicable 


statutory  gift  acceptance  authority,  e.g., 

42  U.S.C  238. 

Section  5501.104    Prohibited  Fitumcial 
Interests  Applicable  to  Employees  of  the 
Food  and  Drug  Administration  and  the 
Office  of  the  Chief  Counsel 

In  1972,  the  Department  of  Health, 
Education  and  Welfare,  the  predecessor 
of  the  Department  of  Health  and  Human 
Services,  determined  that,  because  the 
Food  and  Drug  Administration  "is  a 
unique  consumer  protection  and 
regulatory  agency  within  the 
Department,"  the  Department's 
standards  of  conduct  needed  "further 
supplementation  to  reflect  this  role."  37 
FR  24347,  24348  (November  16, 1972). 
Therefore,  the  Department  adopted 
additional  activities  and  financial 
interests,  applicable  only  to  employees 
of  FDA  (and  later  to  employees  of  the 
then  Food  and  Drug  Division  of  the 
Office  of  the  General  Counsel),  codified 
at  45  CFR  pari  73a.  The  Department 
amended  the  FDA  supplemental 
regulations  in  1978,  again  "to  re-enlorce 
pubUc  confidence  in  the  integrity  of 
decisions  rendered  by  FDA  employees." 

43  FR  7618.  7619  (February  24. 1978). 
Over  two  decades  since  the  FDA 

supplemental  regulations  were  first 
promulgated,  the  work  of  FHA  stUl 
poses  unique  challenges  for  an  agency 
ethics  program.  FDA  employees 
participate  in  regulatory  and  product 
approval  matters  that  substantially 
a^ct  significant  sectors  of  the  United 
States  economy,  including  the  food, 
pharmaceutical,  medical  device, 
veterinary  medicine,  biotechnology,  and 
cosmetics  industries.  Many  FDA 
employees  have  access  to  confidential 
commercial  information  and  trade 
secrets,  the  misuse  of  which  can  have 
serious  financial  consequences. 
Moreover,  many  FDA  employees 
participate  in,  or  have  access  to 
information  about,  pending  enforcement 
mattera,  such  as  seizures,  injunctive 
actions,  and  criminal  investigations  and 
prosecutions.  Unethical  conduct  in  this 
context,  including  misuse  of 
information,  could  have  serious  public 
health  consequences.  In  sum,  FDA  has 
a  compelling  need  to  monitor,  and 
impose  reasonable  restrictions  on,  the 
financial  and  employment  ties  between 
FDA  employees  and  the  vast  number  of 
entities  regulated  by  FDA.  Such 
restrictions  not  only  serve  the  interests 
identified  above,  but  also  relieve  FDA  of 
the  significant  administrative  burden  of 
resolving  many  conflict  of  interest 
problems  on  a  case  by  case  basis. 

Therefore.  §  5501 .104  will  preserve 
the  substance  of  FDA's  historic 
restrictions  on  the  acquisition  and 
holding  of  fin^nHal  interests  in 
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regulated  otganizalioiu.  (See  the 
explanation  of  $  5501 .  106(c)<3)  and 
§  5501. 106(d)(2)  for  8  discussion  of  the 
provisioos  governing  outside 
employment  of  FDA  employees.)  Like 
FDA's  prior  Bnancial  interest 
restrictions.  §  5501.104  is  narrowly 
tailored  in  two  important  respects: 

First.  S  5501.104.  like  the  prior  FDA 
rule,  distinguishes  between  interests  in 
organizations  that  are  significantly 
regulated  by  FDA,  and  interests  in 
organizations  that  are  only  incidentally 
regulated  by  FDA.  Only  interests  in 
"significantly  regulated  organizations" 
are  restricted.  "Significantly  regulated 
organization"  is'  defined,  at 
§  5501.101(c)(2).  to  include  any 
organization  that  derives  ten  percent  or 
more  of  its  aimual  gross  sales  from  the 
sale  of  FDA-iegulaled  products.  The 
new  rule  adds  a  necessary  modification 
to  FDA's  prior  definition:  companies 
that  have  no  record  of  sales,  but  which 
are  operating  solely  within  a  field 
regulated  by  FDA,  also  will  be  deemed 
to  be  "significantly  regulated."  This 
modification  is  necessary  to  cover 
companies  that  are  subject  to  significant 
regulation  by  FDA  but  which  do  not  yet 
have  any  products  on  the  market.  The 
rule  would  cover,  for  example,  start-up 
biotechnology  companies  that  may  exist 
for  several  years  before  obtaining  FDA 
approval  to  market  any  product. 

Second.  §  5501.104.  like  the  prior 
FDA  rule,  places  the  most  strict 
limitations  on  employees  whose  duties 
carry  the  greatest  potential  for  conflict 
of  interest.  In  the  past,  FDA  used 
various  tests  to  determine  which 
employees  should  be  covered  by  the 
most  strict  prohibitions  on  finaiirjn] 
interests.  Compare  37  FR  24349  with  43 
FR  7621.  Under  S  5501.104.  the  test  is 
simplified:  The  most  strict  prohibition 
applies  to  those  employees  requited  to 
me  either  a  public  financial  disclosure 
statement  or  a  confidential  finanriwl 
disclosure  statement,  pursuant  to  5  CFR 
part  2634.  With  certain  exceptions,  such 
employees  are  prohibited  from  holding 
or  acquiring  any  interest  in  a 
significantly  regulated  organization.  All 
other  employees  are  allowed,  pursuant 
to  S  5501.104(b)(2).  to  hold  or  acquire 
such  interests,  subject  to  essentially  the 
same  Umitations  contained  in  the  prior 
FDAnJe. 

Section  5501.104  excepts  interests  in 
certain  investment  and  pension  funds 
from  the  financial  interest  restrictions. 
To  qualify  for  this  exception,  the  funii 
must  not  be  self-directol  and  must  not 
have  an  express  policy  or  practice  of 
concentrating  its  investments  in 
significantly  regulated  organizations. 
For  example,  a  widely  diversified 
mutual  fimd  generally  would  be  a 


pennissible  holding,  even  though  the 
fund  holds  some  stocks  of  significantly 
regulated  organizations  whereas  a  sector 
fund  that  focused  on  the  pharmaceutical 
industry  would  not. 

The  new  rule  also  excepts  pensions 
arising  from  employment  with  a 
significantly  regulated  organization. 
This  exception  does  not  appear  in  the 
prior  FDA  rule,  but  it  does  codify  an 
FDA  policy  that  has  been  in  effect  since 
1976.  The  Food  and  Drug 
Administration  has  determined  that 
such  an  exception  is  necessary  to 
facilitate  recruitment  of  qualified 
scientific  and  professional  personnel, 
many  of  whom  may  have  begun  their 
careers  in  industry. 

Furthermore,  S  5501.104  provides 
FDA  employees  with  the  opportiuiity  to 
request  an  individual  exception  in  cases 
involving  exceptional  circumstances. 
Where  the  employee  can  demonstrate 
exceptional  circumstances,  FDA  may 
grant  an  individual  exception,  provided 
that  the  application  of  the  financial 
interest  prohibition  is  not  necessary  to 
ensure  public  conference  in  the 
impartiality  or  objectivity  with  which 
FDA  programs  are  administered  or  to 
avoid  a  violation  of  5  CFR  part  2635. 

Finally,  consistent  with  prior  FDA 
policy,  the  prohibition  relating  to 
financial  interests  would  continue  to 
apply  to  the  spouses  and  minor  children 
of  FBA  employees.  FDA  has  made  the 
determination,  pursuant  to  5  CFR 
2635.403(e),  that  there  is  a  direct  and 
appropriate  nexus  between  this 
prohibition  as  applied  to  spouses  and 
minor  children  and  the  eHiciency  of  the 
service.  It  should  be  noted,  however, 
that  $  5501.104  is  not  intended  to 
prohibit  employment  by  spouses  and 
minor  children  in  regulated  industry, 
although  any  actual  or  apparent 
conflicts  of  interests  created  as  to  FDA 
employees  by  such  employment  must  be 
resolved  under  other  applicable 
provisions  of  5  CFR  part  2635. 

Section  5501 . 1 05    Exemption  For 
Otherwise  Disqualifying  Financial 
Interests  Derived  From  Indian  or  Alaska 
Native  Birthrights 

Section  20e(a)  of  title  18  of  the  United 
States  Code  prohibits  an  employee  of 
the  executive  branch  from  participating 
personally  and  substantially  as  a 
Government  employee  in  any 
proceeding,  application,  request  for  a 
ruUng  or  other  determination,  contract, 
claim,  controversy,  or  other  particular 
matter  in  which  the  employee,  the 
employee's  spouse,  minor  child,  or 
organization  in  which  the  individual  is 
employed,  otherwise  serving,  or  seeking 
other  employment,  has  a  financial 
interest 


The  Ethics  Reform  Act  of  1989 
amended  18  U.S.C.  208(b)(4)  to  provide 
that  the  conflict  of  interest  prohibition 
does  not  apply  to  a  financial  interest 
resulting  solely  from  the  interest  of  the 
employee  or  the  employee's  spouse  or 
minor  child  in  birthrights  in  a  federally 
recognized  Indian  tribe  or  Alaska  Native 
village  corporation,  in  an  Indian 
allotment  held  in  trust  by  the  United 
States,  or  in  an  Indian  claims  fund  held 
in  trust  or  administered  by  the  United 
States,  if  the  particular  matter  does  not 
involve  the  Indian  allotment  or  claims 
fund  or  the  Indian  tribe  or  village 
corporation  as  a  specific  party  or 
parties.  Section  5501.105  incorporates 
the  statutory  exemption  referenced  in 
the  OGE  Standards  at  5  CFR 
2635.402(d). 

Section  5501 . 1 06    Outside  Employment 
and  Other  Outside  Activities 

Section  5501.106  establishes 
supplemental  regulations  concerning 
the  outside  employment  and  other 
outside  activities  of  HHS  employees, 
otber  than  special  Goverrunent 
employees.  The  section  covers  both 
compensated  and  uncompensated 
activities  and  addresses  traditional 
outside  employment  relationships,  as 
well  as  other  outside  activities.  The 
Department  is  authorized  by  $$  2835/ 
802(a)  and  2635.803  of  the  OGE 
Standards,  respectively,  to  prohibit  its 
employees  from  engaging  in  certain 
outside  employment  or  other  outside 
activities  and  to  require  prior  approval 
before  engaging  in  other  defined  outside 
employment  or  activities. 

(a)  Applicability.  The  outside 
employment  and  activity  prohibitions 
and  the  prior  approval  requirements 
imposed  by  paragraphs  (c)  and  (d). 
respectively,  do  not  apply  to  special 
Government  employees.  Nevertheless, 
special  Government  employees  remain 
subject  to  other  statutory  and  regulatory 
authorities  governing  their  outside 
activities,  including  the  criminal 
representation  statutes,  18  U.S.C  203 
and  205,  and  other  applicable 
provisions  of  5  CFR  part  263S  and  this 
part. 

(b)  Defiiudons.  Section  5^01. 106(b) 
sets  forth  definitions  of  the  terms  used 
in  the  section. 

(c)  Prohibited  Outside  Employment 
and  Activities.  Section  5501. 106(c) 
prohibits  certain  outside  employment 
and  activities  that,  if  engaged  in  by  an 
HHS  employee,  would  pose  a  conflict 
with  the  employee's  official  duties, 
would  cause  a  reasonable  person  to 
question  the  impartiality  with  which 
agency  programs  are  administered,  or 
would  other^se  compromise  agency 
interests. 
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(1)  Prohibited  Assistance  in  the 
Preparation  of  Grant  AppUcaUon*  or 
Contract  Proposals.  Mora  specifically. 
§  SSOl. 106(c)(1)  prohibiU  in  HHS 
employee  from  engaging  in  consultative 
or  professional  services,  for 
compensation,  to  prepare,  or  assist  in 
the  preparation  of,  grant  apphcations, 
contract  proposals,  program  reports,  or 
any  other  matters  that  are  intended  to  be 
the  subject  of  dealings  with  HHS.  Such 
conduct,  if  undertaken  on  an 
uncompensated  basis,  though  not 
expressly  prohibited  by  paragraph  (c)(1), 
is  subject  to  the  prior  approval 
lequirement  in  paragraph  (d).  This 
provision  carries  forward  longstanding 
policy  reflected  in  the  now  superseded 
HHS  Standards  of  Conduct  at  45  CFR 
73.735-704(a)(2). 

(2)  Prohibited  Employment  in  HHS- 
Funded  Activities.  Section 
5501.ld6(c)(2)  prohibits  an  HHS 
employee  from  engaging  in 
compensated  work  on  an  HHS-fimded 
grant,  contract,  cooperative  agreement, 
cooperative  research  and  development 
agreement,  or  other  similar  proj«ct  or 
arrangement  authorized  by  statute.  The 
paragraph  precludes  the  provision  of 
personal  services,  whether  as  an 
employee,  consultant,  contractor,  or 
otherwise,  that  are  rendered  in  the 
performance  of  a  particular  grant, 
ttontract,  or  agreement  for  which  the 
project  derives  funding  from  HHS.  This 
provision  does  not  per  se  bar 
employment  with  an  entity  that  receives 
HHS  funds,  but  rather  if  focuses  on 
discrale  matters  for  which  the 
employee's  services  and  attendant 
compensation  can  be  attributed  to  a 
defined  HHS-funded  project  or 
contractual  arrangement. 

This  provision  codifies  prior  HHS 
poUcy.  as  implemented  by  the  HHS 
Form  520,  "Request  for  Approval  of 
Outside  Activity."  The  prohibition  was 
deemed  necessary  to  preclude  the 
appearance  that  a  compensated 
employment  or  business  opportimity 
may  have  been  obtained  through  the  use 
of  the  employee's  official  position  and 
to  address  a  number  of  other  potential 
ethics  concerns.  Given  that  millions  of 
dollars  in  HHS  grants  and  contracts  are 
awarded  armually,  the  Department  has 
determined  that  maintaining  the  policy 
against  compensated  outside 
employment  in  grant  or  contract 
implementation  is  critical  to  protect 
against  questions  arising  regartling  the 
impartiality  and  objectivity  of  its 
employees  and  the  administration  of  the 
Department's  programs.  In  fiilfiUing  its 
mission,  the  Department  would  be 
hindered  if  members  of  the  public  were 
to  question  whether  HHS  employees 
were  using  their  public  posidon  or 


workplace  connections  for  private 
remunerative  gain  attributwls.  directly 
or  indirectlv.  to  appropriated  fuiuls. 

(3)  Prohibited  Outside  Activities 
Applicable  to  Employees  of  the  Food 
and  Drug  Administration  and  the  Office 
of  the  Chief  Counsel. 

Under  FDA's  prior  rule,  origijuily 
adopted  in  1972,  those  employees 
whose  duties  pose  the  greatest  potential 
for  conflict  of  interest  generally  could 
not  engage  in  employment  with 
significantly  regulated  organizations.  45 
CFR  73a.735-401(b).  The  basis  for  this 
rule  was  essentially  the  same  as  the 
basis  for  the  rule  restricting  financial 
interests  in  significantly  t^ulated 
organizations  (see  discussion  of 
§5501.104  above).  Not  oidy  are  such 
employees  in  a  position  to  affect  the 
financial  interests  of  these  organizations 
through  the  performance  of  their  official 
duties,  but  the  employees  may  have 
access  to  nonpublic  information  that 
coiild  be  used  to  the  advantage  of  the 
organizations.  Therefore, 
§  SSOl. 106(c)(3)  will  substantially 
preserve  this  prohibition,  with  respect 
to  employees  who  are  required  to  file 
public  or  confidential  fiiiancial 
disclosure  reports. 

The  new  rule  provides  two  exceptions 
to  the  prohibition  on  employment  with 
a  significantly  r^ulated  organization. 
The  first  exception,  at  paragraph 
(c)(3)(ii)(A).  essentially  continues  an 
exception  found  in  FDA's  prior  rule. 
The  piupose  of  the  exception  is  to  allow 
employees  who  are  licensed  to  practice 
various  medical  professions  to  remain 
current  in  their  professions,  including 
the  maintenance  of  licenses  or 
certifications.  The  list  of  practices  in  the 
exception  (medicine,  dentistry, 
veterinary  medicine,  pharmacy, 
nursing)  is  not  exclusive,  but 
illustrative.  The  practice  of  the  various 
medical  professions  usually  is  precisely 
defined  and  highly  regulated  by  State 
law,  and  FDA  cannot  give  a  definition 
of  each  practice  that  is  covered  by  the 
exemption.  However,  the  exception  is 
intended  to  cover  only  employment  that 
involves  the  provision  of  medical 
professional  services.  Thus,  for 
example,  the  exception  would  not  cover 
the  practice  of  law  or  accounting. 
Moreover  the  exception  is  not  intended 
to  allow  FDA  employees  to  be  employed 
by  a  medical  product  manufacturer  in 
the  conduct  of  biomedical  research. 

The  second  exception,  in  paragraph 
(c)(3)(ii)(B),  will  allow  clerical  or  similar 
employment  (such  as  cashier  or 
janitorial  work)  with  retail  stores  that 
are  significantly  regulated  by  FDA. 
Normally,  such  positions  would  pose 
little  risk  for  abuse  of  oonpubhc 
information  obtained  bom  FDA,  and 


any  potential  conflicts  of  interest  can  be 
dMlt  with  on  a  case  by  case  basis. 

In  addition  to  employment  with  a 
significahtly  regulated  organization,  the 
new  rule  also  prohibits  certain  self- 
employed  business  activities.  Certain 
sole  proprietorships  in  fields  subject  to 
significant  FDA  regulation  may  not 
constitute  "employment,"  within  the 
meaning  of  5  CFR  2635.603(a),  but  such 
activities  pose  the  same,  if  not  greater, 
risks.  Therefore,  pubUc  and  confidential 
disclosure  report  filers  would  be 
prohibited  from  engaging  in  self- 
employed  business  activities  where  tha 
sale  or  promotion  of  FDA-regulated 
prodticts  is  expected  to  constitute  ten 
percent  or  more  of  aimual  gross  sales  or 
revenues. 

(4)  Prohibited  Outside  Practice  of  Law 
Applicable  to  Attorneys  in  the  Office  of 
the  General  Coansel. 

Summary.  Section  S501.106(c)(4) 
prohibits  attorneys  in  or  supervised  by 
the  Office  of  the  General  Counsel  frxim 
practicing  law  outside  their  official 
positions  where  the  activity,  in  fact  or 
in  appearance,  may  require  the  assertion 
of  a  legal  position  that  conflicts  with  the 
interests  of  the  Department.  Office  of  the 
General  Coimsel  attorneys  are  also 
prohibited  from  engaging  in  any  outside 
law  practice  that  might  require  the 
interpretation  of  a  statute,  regulation,  or 
rule  administered  or  issued  by  the 
Department 

Exceptions.  Consistent  with  Federal 
policy  embodied  in  the  exceptions  to 
the  representational  bans  contained  in 
18  U.S.C.  203  and  205,  nothing  in  tha 
section  precludes  representation  or 
advice,  if  approved  by  the  appropriate 
official  or  supervisor,  that  is:  (1) 
Rendered,  with  or  without 
compensation,  to  specified  relatives  or 
an  estate  for  which  on  employee  serves 
as  a  fiduciary;  or  (2)  provided,  without 
compensation,  to  an  employee  subject  to 
disciplinary,  loyalty,  or  other  personnel 
administration  proceedings. 

In  order  to  take  advantage  of  the 
exceptions  to  IB  U.S.C.  203  and  205  or 
representing  fomily  memben  or  an 
estate,  both  statutes  expressly  require 
the  approval  of  the  Government  official 
responsible  for  the  employee's 
appointment  See  18  U.S.C  203(d)  and 
20S(e).  The  parallel  provision  in  18 
U.S.C  20S(d)  that  permits  an  employee 
to  provide  uncompensated  legal 
assistance  to  another  employee  in 
discipliiury,  loyalty,  or  other  persoimel 
administration  proceedings  does  not 
explicitly  contain  an  authorization 
requirement,  but  specifies  that  the 
activity  must  not  be  "inconsistent  with 
the  faithful  performance  of  [the 
employee's)  duties. "  The  Office  of 
Government  Ethics  has  issued  sn 
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opinico  cancludingthat  m  amplojfsa 
may  not  unilatenlly  make  this  finding; 
■a  a  raault.  suparviaory  approval  is 
raqoirad.  OCE  Infannal  Advisory  Letter 
JB2  X 19  P>camber  9, 1962).  ai 
puidished  in  "The  Infonnal  Advisory 
Letters  and  Memoranda  and  Fonnal 
Opinions  of  the  United  States  Office  of 
Govenunent  Ethics."  (the  "CX^ 
Advisoiy  Publication").  313  (197»- 
1988).  which  is  available  for  purchase 
from  the  Government  Printing  OiEcs.  As 
an  oulside  profieadonal  activity,  such 
tepresentation  would  be  subject,  in  any 
event,  to  the  prior  approval  procedures 
in  $  5501. 106(d)  of  this  part. 

Paragraph  (c)(4)(ii)(C)  makes  explicit 
that  naltfasr  the  ban  on  asserting 
contnry  positions  nor  the  prohibition 
on  intaipnting  agency  statutes  is 
intended  to  pttMCribe  the  giving  of 
testimony  under  oath. 

Asteting  Contimy  Legcil  Positions. 
Paragraph  (c](4)(i)(A)  is  coosistent  with 
the  rules  of  professional  conduct 
governing  the  attorney-client 
relatianahip.  Prsdud^  outside  law 
pnctice  that  may  require  the  assertion 
of  legal  positions  adverse  to  the 
Deputmant  derives  from  the  unique  and 
sensitive  relationship  between  an 
attorney  and  a  client,  which  for 
attorneys  in  the  Office  of  the  General 
Counsel,  is  the  Department  of  Health 
and  Human  Services. 

Morever,  the  Department  has  a 
legitimate  interest  in  Trmintnining  the 
consistency  and  credibility  of  the 
Department's  position  before  the 
Federal  courts.  For  the  most  part,  the 
representational  bans  contained  in  18 
U.S.C.  203  and  205  would  preclude 
outside  practice  by  Department 
attorneys  in  the  Federal  courts  because 
nondiversity  cases  within  the  Federal 
jurisdiction  generally  involve 
controversies  in  whkh  the  United  States 
is  a  party  or  has  a  direct  and  substantial 
interest.  Ho«raver,  cases  may  arise 
involving  the  interpretation  or 
application  of  Federal  statutes  or 
regulations  that  do  not  necessarily 
implicate  the  direct  and  substantiil 
intansts  of  the  United  States. 

Tlie  Office  of  Govenunent  Ethics  and 
the  Office  of  Legal  Coimsel  at  the 
Department  of  Justice  have  opined  that 
the  combined  involvement  of  a  Federal 
statute  and  a  Federal  forum  in  and  of 
itself  does  not  create  a  direct  and 
substantial  interest  on  the  part  of  the 
United  States  for  purposes  of  sections 
203  and  205.  OGE  94  X  7  (February  7, 
1994),  as  published  in  the  1994 
Supplement  to  the  "OCE  Advisory 
Publication";  14  Op.  OX.C  139  (June  7, 
1990).  As  a  coqsaquance.  Department 
attorneys  representing  private  clients 
might  appear  in  front  erf  the  same  jtidges 


before  whom  they  appear  in  their 
official  capacities  ana  argue  difierent 
intemratatlona  of  Federal  statutes  or 
regiilatinns.  Depending  upon  the 
visibility  of  the  issues  and  any  attendant 
controveny.  assartiiig  ctmfUcting  legal 
positions  may  Htmlniah  the 
persuasiveness  of  the  advocate  and 
undannine  the  credibility  of  both 
clients.  Paragraph  (cH4Hi)(A)  is 
intended,  tbeiefare,  to  safeguard  the 
interests  of  the  Department  as  the 
primary  client  to  which  the  attorney 
employee  owes  a  professional 
responaibility. 

Conoededly.  while  representing  a 
private  client,  a  Department  attorney 
might  take  legal  positions  on  a  myriad 
of  issues  not  directly  related  to  Federal 
interests  or  agency  programs — such  as 
jiuisdiction,  service  of  process, 
standing,  evidence,  or  statutory 
construction — that  differ  from  those  the 
attorney  might  have  ssserled  while 
acting  in  a  governmental  capacity.  The 
section  is  not  intended  to  proscribe 
instances  of  outside  practice  merely 
because  such  issues  would  have  bMn 
handled  dilferentiy  if  the  mattera  arose 
in  the  prosecution  or  defense  of  an 
agency  case.  Advocacy  with  respect  to 
ancillary  issues  unrelated  to  substantive 
legal  positions  or  agency  administered 
statutes  would  only  rarely  have  an 
impact  suffidenUy  adverse  to  agency 
interests  to  be  proscribed  by  the 

Tlation. 
terpmUng  Agency  Administered 
Statutes.  Paragraph  (c)(4)(i)(B)  is 
intended  to  effectuate  the  prohibition  on 
the  use  of  public  office  for  private  gain, 
to  preclude  inconsistent  legal  positions 
on  core  issues  affecting  the  interests  of 
the  Department,  and  to  protect  the 
public  interest  by  preventing  any  lay 
perception  that  an  attorney's 
employment  with  the  Department 
signifies  extraordinary  competency  on 
agency  related  issues,  or  that  an  agency 
attorney's  interpzetaUon  implicitly  is 
sanctioned  or  approved  by  the 
Department. 

Kor  the  most  part,  outside  practice 
involving  agency  administered  statutes 
would  be  precluded  as  a  conflicting 
activity.  If  the  subject  matter  of  the 
proposed  representation  and  the 
assigned  duties  of  the  attorney  correlate, 
the  outside  activity  potentially  would 
require,  under  the  standards  set  forth  in 
5  CFR  2635.402  and  2635.502.  the 
employee's  disqualification  from 
matters  so  central  or  critical  to  the 
performance  of  the  employee's  official 
duties  that  the  employee's  ability  to 
perform  the  duties  of  the  employee's 
position  would  be  materially  impaired. 
Similarly,  representation  on  matters 
involving  the  appUcation  of  agency 


statutes  may  implicate  direct  and 
substantial  interests  of  the  United 
States,  thus  contravening  the 
representational  bans  in  IB  U.S.C.  203 
and  205. 

Although  the  i^ulation  to  some 
extent  covers  areas  that  are  subject  to 
existing  prohibitioos,  paragraph 
(cl(4)U)(B)  reaches  situations  not 
specifically  addressed  in  the  existing 
standards.  Absent  the  prohibition 
contained  in  this  section,  a  Department 
attorney  principally  engaged  in  advising 
a  client  component  conceivably  could 
obtain  outside  employment  advising,  as 
opposed  to  representing,  a  private  client 
on  areas  of  agency  law  to  which  tba 
attorney  is  not  assigned.  In  these 
circumstances,  there  is  considerable  risk 
that  the  employment  position  held  by 
the  individual  may  convey  an 
impression  of  authoritaUveness  or 
access  to  agency  experts  that  may  not 
necessarily  be  warranted.  Moreover, 
private  clients,  and  those  aware  of  the 
agency  attorney's  involvement,  may 
assume  incorrectly  that  the  agency 
attorney's  interpretation  has  been  vetted 
through  the  Department  and  is 
effectively  a  Departmental  interpretation 
as  well.  Rendering  legal  services  that 
may  require  the  interpretation  of  any 
statute,  regulation,  or  rule  administered 
or  issued  by  the  Department  creates  an 
appearance  that  the  employee  has  used 
the  employee's  official  position  to 
obtain  an  outside  business  opportunity. 
Further,  if  cotmsel  were  engaged  in  law 
practice  that  involved  agency  statutes, 
the  potential  for  asserting  legal  positions 
adverse  to  the  interests  of  the 
Department  would  be  heightened. 

Other  Prohibitions  and  Procedures. 
As  a  professional  activity  within  the 
meaning  of  5  CFR  2636.305(b)(1),  die 
outside  practice  of  law  must  be 
authorized  in  advance  under  the  prior 
approval  provisions  contained  in 
section  5501.106(d).  If  an  outside 
activity  is  expected  to  involve  conduct 
prohibited  by  a  statute  or  Federal 
regtdation.  including  5  CFR  part  2635 
and  this  part,  approval  must  be  denied. 

The  prohibitions  contained  in  the 
criminal  law.  the  OGE  Standards  and 
this  supplement  constitute  considerable 
Impediments  to  outside  law  practice. 
Subject  to  such  exceptions  as  are 
contained  in  the  dted  authorities, 
permission  caimot  be  granted,  for 
example,  if  the  activitv: 

(1 )  Creates  an  actual  or  apparent 
txinflict  with  the  employee's  official 
duties  tmder  the  criminal  conflict  of 
interest  provisions  in  18  U.S.C.  208  or 
the  standards  set  forth  in  5  CFR 
2635.402  and  2635.502; 

(2)  Involves  compensated 
representational  services  before  any 
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department,  agency,  or  court,  in  relation 
to  any  proceeding  or  other  particular 
matter  in  which  the  United  States  is  a 
party  or  has  a  direct  and  substantial 
interest,  as  proscribed  by  18  U.S.C.  203; 
or 

(3)  Entails,  irrespective  of 
compensation,  prosecution  of  rlflims 
against  the  Government  or  ^rvice  as  an 
agent  or  attorney  before  any  deportment. 
agency,  or  court,  in  connection  with  any 
covered  matter  in  which  the  United 
States  is  a  party  or  has  a  direct  and 
substantial  interest,  in  contravention  of 
18  U.S.C.  205. 

Further,  if  the  proposed  outside 
activity  would  reflect  adversely  upon 
the  Department  so  as  to  constitute 
conduct  prejudicial  to  the  Govenunent 
within  the  meaning  of  5  CFR  735.203, 
approval  would  be  denied.  In  addition, 
any  approved  outside  activity  requiring 
absence  from  duty  is  subject  to  the 
denial  or  cancellation  of  leave  due  to 
exigencies  of  staffing  and  workload. 

Alternatives  Considered.  In 
developing  this  regulation,  the 
Department  considered  several  options. 
The  conQuence  of  the  many  restrictions 
outlined  above  point  in  the  direction  of 
banning  all  outside  practice  of  law. 
However,  public  interest  considerations 
require  rejection  of  such  a  policy. 
Attorneys  in  the  Federal  government 
can  play  a  significant  role  in  providing 
legal  assistance  to  those  in  need  without 
running  afoul  of  these  provisions.  In 
keeping  with  their  ethical  obligation  to 
the  system  of  justice,  Department 
attorneys  may  provide  legal  services  pro 
bono  publico  in  areas  sudi  as  landlord- 
tenant  disputes,  State  criminal  defense 
work,  and  State  workers'  compensation 
claims,  that  are  unlikely  to  pose  a 
conflict  or  other  ethical  concern. 
Indeed,  the  Department  encourages  such 
volunteer  activities,  if  not  inconsistent 
with  the  laws  and  regulations  described 
above.  Executive  Order  12988 
specifically  directs  that  all  Federal 
agencies  "develop  appropriate  programs 
to  encourage  and  facilitate  pro  bono 
legal  and  other  volunteer  service  by 
government  employees  to  be  performed 
on  their  own  time,  including  attorneys, 
as  permitted  by  statute,  regulation,  or 
other  rule  or  guideline." 

The  Department  considered  a 
proposal  to  ban  compensated  practice  of 
law.  The  availability  of  pecuniary  gain 
could  increase  instances  of  outside 
representation  or  induce  the  continuous 
practice  of  law  with  concomitant 
administrative,  management,  and 
conilicts  avoidance  burdens  that  are  not 
implicated  by  the  infrequent  or 
occasional  imcompensated  activities 
currently  permitted  on  behalf  of 
indigent  clients,  specified  relatives  and 


estates,  and  individuals  subject  to 
disciplinary,  loyalty,  or  other  personnel 
administration  proceedings.  On  the 
other  hand,  the  Department  recognizes 
that  many  compensated  actiiities — such 
as  preparing  a  will,  drafting  Subchapter 
S  incorporation  documents,  searching 
real  estate  tiUes,  advising  on  State  law 
contract  disputes,  or  representing  a 
client  in  traffic  court — can  generally  be 
undertaken  without  detriment  to  the 
agency's  interests,  provided  that  the 
employee  adheres  to  the  limitations  of 
this  rule.  The  Department,  therefore, 
opted  for  the  less  restrictive  approach 
embodied  in  this  regulation. 

(d)  Prior  Approvm  for  Outside 
Employment  and  Other  Outside 
Activities.  Section  2635.803  of  the  OGE 
Standards  provides  that  an  agency,  by 
supplemental  regulation,  may  require  its 
employees  to  obtain  advance 
administrative  approval  before  engaging 
in  certain  types  of  outside  employment 
or  other  outside  activities,  where  the 
agency  has  determined  that  such  a 
requirement  is  necessary  or  desirable  for 
the  purpose  of  administering  its  ethics 
program.  Provisions  in  the  HHS 
Standards  of  Conduct  and  the  FDA 
Supplement,  45  CFR  parts  73  and  73a 
(which  are  superseded  by  this  rule), 
have  long  required  employees  to  obtain 
written  approval  prior  to  engaging  in 
certain  outside  employment  or  other 
oatside  activities.  Section  5501.106(d) 
continues  this  requirement. 

The  prior  approval  requirement  has 
been  an  integral  part  of  the  HHS  ethics 
program.  Its  continuance  is  deemed 
necessary  to  ensure  that  an  employee's 
participation  in  outside  employment  or 
other  outside  activities  does  not 
adversely  affect  operations  within  the 
employing  component  or  place  the 
employee  at  risk  of  violating  applicable 
statutes  and  regulations  governing 
employee  conduct. 

(1)  General  Approval  Requirement. 
Section  S501.106(d)(l)  enumerates  the 
employment  or  activities,  with  or 
without  compensation,  for  which  prior 
approval  is  requited:  (i)  Providing 
consultative  or  professional  services, 
including  service  as  an  expert  witnesr, 
(ii)  engaging  in  teaching,  speaking, 
writing  or  editing  that  relates  to  an 
employee's  official  duties  or  that  is 
undertaken  as  a  result  of  an  invitation 
from  a  prohibited  source;  and  (iii) 
providing  services  to  a  non-Federal 
entity  as  an  officer,  director,  or  board 
member,  or  as  a  member  of  a  group, 
however  denominated,  that  rendera 
advice,  counsel,  or  consultation. 

Paragraph  (d)(l)(iU),  however,  does 
not  require  prior  approval  for 
uncompensated  (other  than 
reimbursement  of  expenses)  service  as 


an  officer,  director,  board  member,  or 
advisory  group  member  in  a  political. 
reUgious.  social,  fraternal  or  recreational 
organization,  unless  the  position  held 
by  the  employee  requires  the  provision 
of  professional  services.  For  example,  an 
HHS  employee  trained  as  an  accountant 
may  serve,  without  prior  approval,  on  a 
church  board  and  keep  the  church's 
books.  Providing  accounting  services  ia 
not  a  requirement  of  service  on  the 
board.  However,  if  the  church  were  to 
hire  the  employee,  with  or  without 
compensation,  as  its  accountant,  prior 
approval  wotUd  be  required. 

Prior  approval  is  required  for  service 
as  an  officer,  director,  board  member,  or 
advisory  group  member  in  a 
professional  association  or  similar 
organization.  Officeholding  in  a 
professional  association  may  raise 
"representation"  issues  and  other  ethics 
concerns  not  usually  encountered  in  the 
context  of  political,  religious,  social, 
fraternal  or  recreational  organizations. 

(2)  Additional  approval  requirement 
applicable  to  employees  of  the  Food  and 
Drug  Administration  and  the  Office  of 
the  Chief  Counsel. 

Under  FDA's  prior  rule,  adopted  in 
1972,  all  FDA  employees  have  been 
required  to  obtain  prior  approval  for  all 
outside  employment,  with  limited 
exceptions.  45  CFR  73a.735-401.  This 
requirement  proved  to  be  an  effective 
mechanism  for  preventing  inadvertent 
conflicts  of  interest  among  FDA 
employees.  Section  5501.106(d)(2)  will 
continue  this  requiremenL 

FDA  estimates  that  approximately 
25%  of  all  consumer  spending  in  the 
United  States  is  on  products  regulated 
by  FDA.  FDA  can  take  actions  that  afiect 
enterprises  as  diverse  as  grocery 
retaiiere,  home  appliance 
manufacturers,  cosmetics  distributors, 
and  dairy  farmers.  Even  non-profit 
organizations,  such  as  patient  advocacy 
groups  or  blood  banks,  can  have  an 
interest  in  FDA  actions.  In  Ught  of  the 
pervasiveness  and  variety  of  FDA- 
regulated  and  FDA-affected 
organizations  in  the  United  States,  there 
is  a  significant  risk  that  employees 
engaged  in  outside  employment  or  self- 
employed  business  activity  may 
coiifront  actual  or  apparent  cotiflicU  of 
interest. 

The  prior  approval  requirement  in 
§  5501.10e(d)(2)  will  allow  FDA  to  assist 
employees  in  identifying  organizations 
that  are  regulated  by  FDA  or 
significantly  involved  in  FDA  issues. 
Ultimately,  prior  approval  helps  FDA 
employees  to  avoid  conflicting  activities 
tvith  such  organizations. 

Section  5501.106(d)(2)  codifies 
existing  practice  by  apglying  the  prior 
approval  requirement  to  employees  of 
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the  FDA  Office  of  the  Chief  Counsel. 
The  rule  also  codifies  cuirmt  practice 
by  lequiiing  prior  approval  for  self- 
employed  business  activity. 

Qmsistent  with  the  other  prior 
spproval  provisions  applicable  to  all 
HHS  employees.  §  5501. 106(d)(2)  vrill 
not  require  approval  for  partidpation  in 
the  activities  of  a  political,  religious, 
social,  hatemal,  or  recreational 
organization,  unless  the  position 
requires  the  provision  of  professional 
services,  or  is  rendered  for 
compensation  (other  than 
reimoursement  of  expenses).  Moreover, 
the  prior  approval  requirement  will  not 
apply  to  those  categories  of  employment 
that  have  been  exempted,  pursuant  to 
$5S01.106(dKSf,-basedon  a 
determination  that  such  employment 
activitiea  generally  would  be  approved 
and  am  not  lilcely  to  involve  conduct 
prohibited  by  statute  or  regulation. 

(3)  Submission  of  Requests  for  Prior 
Appmval.  This  paragraph  specifies  that 
requests  for  approval  of  outside 
activities  must  be  submitted  to  the 
employee's  supervisor  a  reasonable  time 
in  advance  of  the  proposed  activity. 
Prior  approval  requests  must  include 
information  sufficient  to  assess  the 
activity,  such  as;  the  employee's  name, 
organizational  location,  position  title, 
and  grade  or  rank:  the  name  of  the 
person  or  organization  for  whom  the 
outside  work  is  to  be  performed;  a 
description  of  the  type  and  location  of 
such  work:  the  method  of 
compensation;  the  duration  of  the 
Bctivityr^d  the  number  of  hours  the 
employee  expects  to  be  engaged  in  such 
work. 

In  order  to  implement  the 
prohibitions  contained  in  paragraphs  (c) 
(1)  and  (20  of  this  section  relating  lo 
HHS  grant  and  contract  activities,  the 
employee  must  provide  additional 
information  »s  currently  required  on  the 
HHS  Form  520,  "Request  for  Approval 
of  Outside  Activity."  An  employee  who 
renders  consultative  or  professional 
services  must  state  whether  the  client  or 
outside  employer  is  a  current  or 
prospective  HHS  grantee  or  contractor. 
And.  an  employee,  inespectiveof  the 
type  of  services  to  be  provided,  must 
identify  any  HHS  funding  sources  for 
the  specific  activity  in  which  the 
atnployee  proposes  to  engage. 

For  activities  involving  teaching, 
speaking,  writing,  or  editing,  the 
employee  must  submit  the  propoeed 
text  of  any  disclaimer  that  is  required  by 
either  the  OCE  Standards  or  the  agioncy 
instructions  or  manual  issuances 
authorized  by  paragraph  (d)(S)  of 
SS501.106.  Section  2635.a07(b)(2)  of  the 
QGE  Standards  permits  an  employee 
who  is  engaged  in  outside  teauiing, 


speaking  or  wridog,  to  use,  or  permit 
the  ust  of,  the  employee's  title  or 
position  in  connection  with  an  article 
published  in  a  sdentiSc  or  professional 
)Oumal.  provided  that  the  title  or 
position  is  accompanied  by  a  reasonably 
prominent  disclaimer  satisfactory  to  the 
agency.  The  disclaimer  must  indicate 
that  the  views  expressed  in  the  article 
do  not  necessarily  represent  the  views 
of  the  agency  or  the  United  States. 

(4)  Standard  for  Approval.  Paragraph 
(d)(4)  specifies  the  standard  for  approval 
of  outside  employment  or  other 
activities.  An  activity  that  is  not 
expected  to  involve  conduct  prohibited 
by  statute  or  regulation,  including  pari 
2635  and  the  agency  supplemental, 
shall  be  approved.  However,  a  note 
following  the  paragraph  cautions  that 
during  the  course  of  an  otherwise 
approvable  activity,  situations  may 
arise,  or  actions  may  be  contemplated, 
that,  nevertheless,  pose  ethical 
concerns. 

(5)  Responsibilities  of  the  Designated 
Agency  Ethifis  Official  and  Component 
Age/ic;es.  Section  5501.106(d)(5) 
authorizes  the  Designated  Agency  Ethics 
Official  (DAEO)  or  the  separate  agency 
components,  with  the  concurrence  of 
the  DAEO,  to  issue  instructions  or 
manual  issuances  exempting  categories 
of  employment  or  other  activities  &om 
the  prior  approval  jequirement  based  on 
a  determination  that  the  employment  or 
activities  within  those  categories  would 
generally  be  approved  and  are  not  likely 
to  involve  conduct  prohibited  by  statute 
or  Federal  regulation,  including  the 
OGE  Standards  and  this  supplemental 
regulation. 

Through  these  instructions  or  manual 
issuances,  agency  components  may 
specif  internal  procedures  governing 
the  submission  of  prior  approval 
requests,  designate  appropriate  officials 
to  act  on  such  requests,  and  include 
examples  of  outside  employment  or 
other  outside  activities  that  are 
permissible  or  impermiissible  consistent 
virith  the  OGE  Standards  and  this  pari. 

The  OGE  Standards  also  recognize 
that  agencies  may  have  policies 
requiring  advanceagency  review, 
clearance,  or  approval  of  certain 
speeches,  books,  articles,  or  similar 
products  to  determine  whether  the 
material  contains  an  appropriate 
disclaimer,  discloses  nonpubhc 
information,  or  otherwise  complies  with 
the  teaching,  speaking  and  writing 
provisions  of  S  CFR  2635.807.  Because 
the  need  for  preclearance  and/ or 
disclaimers  may  differ  depending  upon 
the  activities  and  missions  of  the 
various  components  of  the  Department, 
the  rule  authorizes  inclusion  of  such 


policie*  within  the  instructions  or 
manual  issuances. 

The  Department  will  continue  to 
employ  HHS  Form  520  as  both  a  prior 
approval  request  form  and  a  record  of 
the  disposition  by  the  approval  official. 
Paragraph  (d)(5)(iii)  of  tbe  section 
requires  officials  responsible  for  the 
administrative  aspects  of  these 
regulations  to  make  provisions  for  the 
filing  and  retention  of  these  forms. 

No  provision  is  made  in  these 
regulations,  however,  for  an  annual 
reporting  of  outside  activities  submitted 
on  HHS  Form  521,  as  previously 
required  by  45  CFR  73.735-709.  That 
section  elicited  an  aimual  written 
verification  whether  the  work  or  activity 
described  in  the  original  request  was 
actually  performed  and  required  the 
employee  to  specify  the  amount  of  time 
spent  and  whether  the  activity  would 
continue  unchanged.  Because  the  HHS 
Form  520  contains  a  blank  for 
specifying  duration  and  any  substandve 
change  in  the  scope  of  the  approved 
activity  wotild  constitute  a  new  activity 
requiring  submission  of  another  HHS 
Form  520,  the  annua]  report  appears  to 
be  uiuiecessarily  duplicative.  Moreover, 
the  information  requested  would,  in  any 
event,  form  the  basis  of  a  responsible 
dialogue  between  employees  and 
supervisors  concerning  workload 
allocation  and  the  avoidance  of 
conflicts.  The  minimal  benefit  to  be 
derived  from  an  annual  report  does  not 
outweigh  the  considerable  burden 
involved  in  collecting,  tracking,  and 
reviewing  the  forms.  Accordingly,  the 
requirement  for  filing  an  annual  HHS 
Form  521  expires  upon  the  effective 
date  of  this  rule. 

Section  5501 . 1 07    Teaching,  Speaking 
and  Writing  by  Special  Government 
Employees  in  the  Public  Health  Service 
Section  5501.107  is  intended  to  deal 
with  a  common  situation  presented  by 
special  Government  employees  in  the 
heal^  agencies  of  the  Department  who 
participate  as  speakers  in  continuing 
medical  education  (CME)  courses  and 
similar  activities.  These  health  agencies 
must  rely  on  special  Government 
employees  who  are  experts  in  various 
biomedical  Belds.  Such  individuals 
tend  to  be  active  in  private  CME 
programs,  which  frequently  are 
sponsored  or  underwritten  by  the 
medical  product  Industry.  At  FDA,  in 
particular,  it  is  very  common  to  find 
that  advisory  committee  members,  in 
their  private  capacity  as  recognized 
experts  in  various  biomedical  fields, 
receive  regular  requests  to  participate  in 
CME  courses  from  medical  product 
manufacturers.  Sometimes  these 
manubctuiers  will  have  interests  that 
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may  be  afiacted  subctantially  by  official 
matters  to  which  the  qwdal 
Govenunent  employee  already  has  been 
assigned.  This  provisian  makes  clear 
that  such  employees  may  accept  ofiera 
of  compensation  to  participate  in  CME 
oounes  and  similar  events  only  when 
the  employee  recuses  from  the 
particular  matter  that  tvould  afbd  the 
interests  of  the  manubctuier. 

Section  5501 . 1  OB    BxcepOon  to  the 
Prohibition  Against  A$Bisting  in  the 
Prosecution  i^  Claims  Against,  <»  Acting 
as  an  Agent  or  Attorney  Before,  the 
Government,  Applicable  Only  to 
Smployeet  As^gned  to  Federally 
Recognaed  Indian  Tribes  or  Alaska 
Native  Villages  or  Regiorml  or  Village 
Corporations  Pursuant  to  the 
Intergovernmental  Personnel  Act 

Section  2635.902  of  the  OGE 
Standards  contains  a  list  of  statutory 
provisions  to  which  an  employee's 
conduct  muat  conform.  Among  these 
provisions  is  the  aiminal  prohibition  of 
18  U.S.C  205,  which  generally  bans 
representational  activities,  whether  or 
not  for  compensation,  performed  by  any 
employee  in  claims  against,  or  in  other 
matten  «fli«rtiiig,  the  Government 

The  Indian  SeU-Determination  Act  (25 
U,S.C  450i(0).  however,  permits 
Federal  employees  detailed  or  assigned 
to  Indian  tribes  or  Alaska  Native  villages 
or  regional  or  village  corporations, 
pursuant  to  the  Intergovernmental 
Personnel  Act  (5  U.S.C.  3372),  to  act  as 
agents  or  attorneys  for,  or  appear  on 
behalf  of,  such  tribes  or  Alaska  Native 
villages  or  corporations  in  connection 
with  any  matter  pending  before  any 
department,  agency,  court,  or 
commission,  in  whidi  the  United  States 
is  a  party  or  has  a  direct  and  substantial 
interest;  provided  that  each  such 
employee  advises  in  writing  the  head  of 
the  department,  agency,  court,  or 
commission  before  which  the  individual 
appears,  of  any  personal  and  substantial 
involvement  the  individual  may  have 
had  as  an  employee  of  the  United  States 
in  connection  with  the  matter.  Section 
5501.108  is  added,  therefore,  to  make 
explicit  this  exception  to  18  U.S.C  205. 
as  referenced  in  §$  2635.801(d)(4)  and 
2635.902(d)  of  the  OGE  Standards. 

m.  Mallan  of  Sagalataty  PrDGsdure 

Administrative  Procedure  Act 

The  Department  of  Health  and  Human 
Services  has  found  that  good  cause 
exists  under  5  U.S.C.  SS3(b)  and  (d)  for 
waiving,  as  unnecessary  and  contrary  to 
the  public  interest,  the  general  notice  of 
proposed  rulemaking  and  the  30-day 
delay  in  eSectiveness  as  to  this  final 
rule.  Similar  regulations  have  been 


applicable  to  Department  employee* 
imder  the  now  supenaded  HHS 
Standards  of  Conduct  and  FDA 
Supplement  contained  at  45  CFK  parts 
73  and  73a.  An  immediate  eSective  data 
is  necessary  to  effect  a  smooth 
regulatory  transition  and  to  avoid  a 
lapse  in  appUcahIa  procedural  and 
substandve  rules  relating  to  prior 
approval  of  outside  activities  and 
prohibited  financial  interests  that  could 
otherwise  occur  due  to  the  expiration  of 
"grandftthering"  provisions  contained 
in  the  CXSE  Standards.  See  60  FR  66857. 

Moreover,  the  proposed  rulemaking 
requirements  of  the  Administrative 
Procedure  Act  are  not  applicable 
because  this  rule  deals  with  agency 
oiguuzatian,  procedure,  or  practice,  S 
U.S.C.  553(b),  and  relates  to  matten  of 
agency  management  and  personnel,  5 
U.S.C.  553(a)(2).  The  rule  also  contains 
several  substantive  provisions  that  grant 
or  recognize  an  exemption  or  relieve  a 
restriction  such  tlut  an  immediate 
sSscdve  date  is  permitted  tmder  5 
U.S.C(d)(l). 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

In  issuing  tills  rule,  the  Department  of 
Health  and  Human  Services  hss  adhered 
to  the  regulatory  philosophy  and  the 
applicable  principles  of  regidations  set 
forth  in  section  1  of  Executive  Order 
12866  of  September  30, 1993.  This  rule 
is  limited  to  agency  organization, 
management,  or  personnel  matten,  and 
thus  is  not  s  "significant  regulatory 
action;"  as  defined  in  sections  3(d) 
through  (f)  of  the  Executive  order. 

Regulatory  Flexibility  Act 

The  Department  of  Health  and  Human 
Services  has  determined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  because  it  afiects  only  HHS 
employees. 

Paperwork  Reduction  Act 

Tbe  Department  of  Health  and  Human 
Services  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  does  not  apply  because  this 
regiilation  does  not  impose  any  new 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subiacti  io  S  CFK  Part  5501 

Conflict  of  interests.  Government 
employees. 


Dstsd:  July  17,  IMft. 


SsasCofy,  Ospartmenl  of  Health  and  Human 
Strvkas. 
Approved:  |uly  22, 10M. 

suvkaaPMis. 

Director,  Offica  ofCovmrnnenl  Ethics. 
For  the  reasons  set  forth  in  the 
piaambla.  the  Department  of  Healtti  and 
Human  Servioas,  with  tbe  concurrence 
of  the  Office  of  Govemmeot  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulattoiu  by  adding  a  new  cfaaplar 
XLV.  consisting  of  part  SSOl.  lo  lead  as 
follows: 

5  CFR  CHAPTER  XLV-OePARTMnT  OF 
HEALTH  AND  HUMAN  SERVICES 

PART  SSOI-SUPPICMENTAL 
STANDAROS  OF  ETHICAL  CONDUCT 
FOn  EMPLOYEES  OF  THE 
DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sac 

5501.101  Ceosral. 

5901. 102  Dnignaiion  of  HHS  componsnti 
•f  fepsrste  B^DCiM. 

5501. 103  Cifb  bom  bdanlly  racogmzsd 
ladian  tribe*  or  Alaska  ^4atiw  villagBs  or 
ngiooal  at  rillaga  corpontioiu. 

5501.104  Pnhibiisd  finanrisl  interasu 
sppUcabis  to  Hnployees  of  the  Food  sad 
l>;ug  Administxatioa  and  tba  Office  of 
tbe  Chiaf  Couasel. 

5501. 105  Exemption  for  otiMtwisa 
disqualifying  financial  intsrssts  derivod 
from  Indian  or  Alaska  Nativ*  birthrights. 

5501.106  Outside  employmBct  and  other 
outside  sctivitiM. 

5501.107  Teaching,  speaking  and  writing 
by  speciai  Govenunaot  eraployaef  is  the 
Public  Health  Service. 

5501.106    ExceptioD  to  the  prohibitioo 
against  assisting  in  the  prosecudon  of 
claims  against,  or  acting  as  an  agent  or 
attorney  before,  the  Govemmanl. 
applicable  only  to  employees  assigned  lo 
federally  lecognixed  Indian  tribes  or 
Alaska  Native  villages  or  ragionsl  or 
village  corporations  pursuant  to  the 
IntBigowmmsntal  Personnel  Act 
Aulfcarity:  5  U.S.C  301.  7301.  7353:  S 

U.S.C  App.  (Ethics  in  Govemmeni  Act  of 

1971):  25  U.S.C  4S0i(n:  42  U.S.C  216;  E.O. 

12674.  S4  FR  1S1S9,  3  CTR.  IMS  Comp.,  p. 

ZIS,  as  modiSsd  by  E.0. 12731,  S5  FR  42547. 

3  CFR,  1990  Comp..  p.  306:  5  CFR  2635.105. 

2835.203,  2S3S.403,  2635.802,  2635.603. 


16801.101 

(a)  PuTTiose.  The  regulations  in  this 
part  apply  lo  employees  of  the 
Department  of  Health  and  Human 
Services  (HHS)  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  S  CFR  part  2635.  In 
addition  to  5  CFR  pari  2635  and  this 
pari,  employees  are  required  to  comply 
with  implementing  guidance  and 
procedures  issued  by  HHS  components 
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in  accordance  with  S  CTR  2635.105(c). 
Employees  are  alto  subject  to  the 
executive  branch-wide  financial 
disclosure  regulations  at  S  CFR  part 
2634,  the  Employee  ResponaibiUties  and 
Conduct  regulations  at  S  CFR  put  73S, 
and  the  HHS  legulation*  teguding 
conduct  at  45  CFR  part  73. 

(b)  ApplicabUIty.  The  regulations  in 
this  part  apply  to  individuals  who  are 
"employees"  within  the  meaning  of  5 
CFR  2635.10Z(h).  The  regulations  thus 
apply  to  special  Government  employees, 
except  to  the  extent  they  are  specifically 
excluded  from  certain  provisions,  and  to 
uniformed  service  officers  in  the  Public 
Health  Service  Commissioned  Corps  on 
active  duty. 

(c)  DefinJtions.  Unless  a  term  is 
otherwise  defined  in  this  part,  the 
definitions  set  forth  in  5  CFR  part  2835 
apply  to  terms  in  this  part  In  addition, 
for  purposes  of  this  part: 

(1)  FederaUy  recognized  Indian  tribe 
or  AJaska  Native  village  or  regional  or 
village  corporation  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village  or  regional  or 
village  corporation  as  defined  in  or. 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. 
1601  et  seq.,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

(2)  Significantly  regulated 
orgpniiation  means  an  organization  for 
which  the  sales  of  products  regulated  by 
the  Food  and  Drug  Administration 
(FDA)  constitute  ten  percent  or  more  of 
annual  gross  sales  in  the  organization's 
previous  fiscal  year;  where  an 
oiganization  does  not  have  a  record  of 
sales  of  FDA-regulated  products,  it  will 
be  deemed  to  be  significantly  regulated 
if  its  operations  are  solely  in  fields 
regulated  by  FDA. 

16601.102    DaalgnationefHHS 


(a)  Separate  agency  components  of 
HHS.  Pursuant  to  5  CFR  263S.203[a), 
each  of  the  thirteen  components  of  HHS 
listed  below  is  designated  as  an  ageiury 
aapante  from  each  of  the  other  twelve 
listed  components  and,  for  employees  of 
that  component,  as  an  agency  Hiarjnrt 
from  the  remainder  of  HHS.  However, 
the  components  listed  below  are  not 
deemed  to  be  separate  agencies  for 
purposes  of  applying  any  provision  of  5 
CFR  part  2635  or  this  part  to  employees 
of  the  remainder  of  HHS: 

(1)  Administration  on  Aging; 

(2)  Administiation  for  Children  and 
Families: 


(3)  Agency  for  Health  Care  Policy  and 
Research; 

(4)  Agency  for  Toxic  Substances  and 
Disease  Rs^stiy: 

(5)  Centers  for  Disease  Control  and 
Prevention; 

(6)  Food  and  Drue  Administration; 

(7)  Health  Care  nnancing 
Administntian; 

(8)  Health  Resources  and  Services 
Administratian: 

(9)  Indian  Health  Service: 

(10)  Natianal  Institutes  of  Health; 

(11)  Office  of  Consumer  A&irs; 

(12)  Program  Support  Center:  and 

(13)  Sut»tance  Abuse  and  Mental 
Health  Services  Administration. 

(b)  Definition — (1)  Employee  of  a 
component  includes,  in  addition  to 
employees  actually  within  a  component, 
an  employee  in  a  division  or  region  of 
the  Office  of  the  General  Counsel  that 
principally  advises  or  represents  that 
compcnant. 

(Z)  Remainder  of  HHS  means 
employees  in  the  Office  of  the  Secretary 
and  Staff  Divisions,  employees  of  the 
Office  of  the  General  Counsel  with 
Department-wide  responsibility,  and 
any  HHS  employee  not  in  one  of  the  13 
components  designated  as  sepante 
agencies  in  paragraph  (a)  of  this  section. 

(c)  AppUcabihty  of  separate  agency 
designations.  The  designations  in 
paragraph  (a)  of  this  section  identify  an 
employee's  "sjjency"  for  purposes  of: 

(1)  iJetermining  when  a  person  is  a 
prohibited  source  within  the  meaning  of 
5  CFR  263S.Z03(d)  for  purposes  of 
applying: 

(i)  The  regulations  at  subpart  B  of  5 
CFR  part  2635  governing  gifts  bom 
outside  sources;  and 

(ii)  The  regulations  at  §  5501.106 
requiring  prior  approval  of  outside 
employment  and  other  outside 
activitias:  and 

(2)  Determining  whether  teeching, 
speaking  or  writing  relates  to  the 
employee's  official  duties  within  the 
meaning  of  5  CFR  263S.807(a)(Z)(i). 

15601.103    omefremtedarallyraoogntaed 
Indtan  trttiee  or  Alaska  Native  vMagsa  or 
regional  or  vMaga  ccrpontkMia. 

(a)  Tribal  or  Alaska  Native  gifts.  In 
addition  to  the  gifts  which  come  within 
the  exceptions  set  forth  in  5  CFR 
2635.204,  and  subiect  to  all  provisions 
of  5  CFR  2835.201  through  2635.205,  an 
employee  may  accept  unsolicited  gifts 
of  lutive  artwork  or  crafts  bom  federally 
recognized  Indian  tribes  or  Alaska 
Native  villages  or  regional  or  village 
corporations,  provided  that  the 
aggregate  market  value  of  individual 
gifts  received  from  any  one  tribe  or 
village  imder  the  authority  of  this 
paragraph  shall  not  exceed  $200  in  a 
calendar  year. 


(b)  Limitations  on  use  of  exception.  If 
the  donor  is  a  tribe  or  village  that  has 
interests  that  may  be  substantially 
afiected  by  the  performance  or 
nonperformance  of  an  employee's 
official  duties,  the  employee  may  aoonit 
the  gifts  authorized  by  paragraph  (a)  of 
this  section  only  where  than  is  a 
written  finding  by  the  agency  destgnae 
that  acceptance  of  the  gift  is  In  the 
agency's  interest  and  will  not  violate 
any  of  the  limitations  on  the  use  of 
exceptions  contained  In  5  CFR 
2635.202(c). 

(S60I.104  PTeWMlsdtlnenelal mtsfeata 
applicable  le  aoiployaea  ot  the  Food  and 
DNrug  AdmWauatton  and  llie  Offlca  of  Uia 
CtiMCounasl. 

(a)  General  prohibition.  Except  as 
permitted  by  paragraph  (b)  of  this 
section,  no  employee  or  spouse  or  minor 
child  of  an  employee,  other  than  a 
special  Government  employee  or  the 
spouse  or  minor  child  of  a  special 
Government  employee,  of  the  Food  and 
Drug  Administration  or  of  the  Office  of 
the  Chief  Counsel  shall  have  a  financial 
interest  in  a  significantly  regulated 
otwnization. 

(b)  Exceptions.  Notwithstanding  the 
prohibition  in  paragraph  (a)  of  this 
section: 

(1)  An  employee  or  spouse  or  minor 
child  of  an  employee  may  hold  a 
pension  arising  from  employment  with 
a  significantly  regulated  organization. 

(2)  An  employee  who  Is  not  required 
to  file  a  public  or  confidential  financial 
disclosj^  report  pursuant  to  5  CFR  part 
2834,  or  the  spouse  or  minor  child  of 
such  employee,  may  hold  a  financial 
interest  in  a  significantly  regulated 
organization  if: 

(i)  The  total  cost  or  value,  measured 
at  the  time  of  acquisition,  of  the 
combined  interests  of  the  employee  and 
the  employee's  spouse  and  minor  - 
children  in  the  regulated  organization 
was  S5,000  or  less: 

(ii)  The  holding,  if  it  represents  an 
equity  interest,  constitutes  less  than  1 
percent  of  the  total  outstanding  equity 
of  the  oiganization;  and 

(Ui)  The  total  holdings  in  significantly 
regulated  organizations  account  for  less 
than  50  percent  of  the  total  value  of  the 
combined  investment  portfolios  of  the 
employee  and  the  employee's  spouse 
and  minor  children. 

(3)  An  employee  or  spouse  or  minor 
child  of  an  employee  may  have  an 
interest  in  a  significantly  regulated 
organization  that  constitutes  any 
interest  in  a  publicly  traded  or  publicly 
available  investment  fund  (e.g.,  a 
mutual  fund),  or  a  widely  held  pension 
or  similar  fund,  which,  in  the  literature 
it  distributes  to  proepective  and  current 
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inveaton  or  participants,  does  not 
indicate  the  ob)ective  or  practice  of 
concentrating  its  investments  in 
significantly  regulated  organizations,  if 
the  employee  neither  exercises  control 
nor  has  the  sbiUty  to  exertdse  control 
over  the  financial  interests  held  in  the 
fund. 

(4)  In  cases  involving  exceptional 
dicumstances,  the  Commissioner  or  the 
Commissioner's  designee  may  grant  a 
written  exception  to  permit  an 
employee,  or  the  spouse  or  minor  child 
of  an  employee,  to  hold  a  financial 
interest  in  a  significantly  regulated 
organization  based  upon  a 
determination  that  the  application  of  the 
prohibition  in  paragraph  (a)  of  this 
section  is  not  necessary  to  ensure  public 
confidence  in  the  impartiality  or 
objectivity  with  which  HHS  programs 
are  administered  or  to  avoid  a  violation 
of  part  2635  of  this  title. 

Noir  With  respect  to  any  excepted 
financisl  inlanst.  amployeas  ara  reminded  of 
their  obligationt  under  5  CFR  part  263S,  and 
spedflcally  their  obligatioo  under  lubpait  D 
to  disqual^  themselvefl  from  participstiiig  in 
any  particular  matter  in  which  they,  their 
spouses  or  minor  children  have  a  firuncial 
interest  Furthermore,  the  agency  may 
protiibit  or  restrict  an  individual  Mnployee 
from  acquinng  or  holding  any  financial 
interest  or  a  class  of  financial  interests  based 
on  the  agency's  determination  that  the 
interest  createe  ■  substantial  conflict  with  the 
employee's  duUes .  within  the  meaning  of  5 
C7R  2635.403. 

16601.106    EsanpVonloroaMrwIas 
flWQtHUfyInQ  flfMiwW  IntSfMts  dMfwd 
from  Indian  or  Alaska  NsUn  MrthrtgMs. 

(a)  Under  18  U.S.C.  208(b)(4),  an 
employee  who  otherwise  would  be 
disqualified  may  participate  in  a 
particular  matter  where  the  otherwise 
disqualifying  financial  interest  that 
woiild  be  a&cted  results  solely  from  the 
interest  of  the  employee,  or  the 
employee's  spouse  or  minor  child,  in 
birthrights: 

(1)  In  sn  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  vtUage 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
tojndians  because  of  their  status  as 
Indians: 

(2)  In  an  Indian  allotment  the  title  to 
which  is  held  in  trust  by  the  United 
States  or  which  is  iiuilienable  by  the 
allottee  without  the  consent  of  the 
United  States:  or 

(3)  In  an  Indian  rlaime  fund  held  in 
trust  or  administered  by  the  United 
States. 


(b)  The  exemption  described  in 
paragraph  (a)  of  this  section  applies 
only  if  the  particular  matter  does  not 
involve  the  Indian  allotment  or  claims 
fund  or  the  Indian  tribe,  band,  nation, 
organized  group  or  commtmity,  or 
Alaska  Native  village  corporation  as  a 
specific  party  or  parties. 

{6501.106    OutildasniptoynisntandoaMr 
outside  acDvMea. 

(a)  Applicability.  This  section  does 
not  apply  to  special  Government 
employees. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Compensation  has  the  meaning  set 
forth  in  5  CFR  2635.807(a)(2)(iU). 

(2)  Consultative  services  means  the 
provision  of  personal  services  by  an 
employee,  including  the  rendering  of 
advice  or  consultation,  which  requires 
advanced  knowledge  in  a  field  of 
science  or  learning  customarily  acquired 
by  a  course  of  specialize  instruction  and 
study  in  an  institution  of  higher 
education,  hospital,  or  other  similar 
focility. 

(3)  Professional  services  means  the 
provision  of  personal  services  by  an 
employee,  including  the  rendering  of 
advice  or  consultation,  which  involves 
the  skills  of  a  protsssion  as  defined  in 
5  CFR  2636.305(b)(1). 

(c)  Prohibited  outside  employment 
and  activities — (1)  Prohibited  assistance 
in  the  preparation  of  grant  applications 
or  contract  proposals.  An  employee 
shall  not  provide  consultative  or 
professional  services,  for  compensation, 
to  or  on  behalf  of  any  other  person  to 
prepare,  or  assist  in  the  preparation  of, 
any  giant  application,  contract  proposal, 
program  report,  or  other  document 
intended  for  submission  to  HHS. 

(2)  Prohibited  employment  in  HHS- 
funded  activities.  An  employee  shall 
not,  for  compensation,  engage  in 
employment,  as  defined  in  5  CFR 
263S.6C3(a),  with  respect  to  a  partictilar 
activity  funded  by  an  HHS  grant, 
contract,  cooperative  agreement, 
cooperative  leseaich  and  development 
agreement,  or  other  fiuding  mechanism 
authorized  by  statute. 

(3)  Prohibited  outside  activities 
applicable  to  employees  of  the  Food  and 
Drug  Administration  and  the  Office  of 
the  Chief  Counsel.  An  employee  of  the 
Food  and  Drug  Administration  or  the 
Office  of  the  Qiief  Counsel  who  is 
required  to  file  a  public  or  confidential 
financial  disclosure  report  pureuant  to  5 
CFR  part  2634  shall  not: 

(i)  Engage  in  any  self-employed 
business  activity  for  which  the  sale  or 
promotion  of  FDA-regulated  pnxlucts  is 
expected  to  constitute  ten  percent  or 


more  of  annual  gross  sales  or  revenues; 
or 

(ii)  Engage  in  employment  as  defined 
in  5  CFR  2635.603(a),  whether  or  not  for 
compensation,  with  a  significantly 
regulated  oiganization,  as  defined  in 
§5501. 101(c)(2).  luiless  the  employment 
meets  either  of  the  following  exceptions: 

(A)  The  employment  consisu  of  the 
practice  of  medicine,  dentistry, 
veterinary  medicine,  pharmacy,  nursing, 
or  similar  practices,  provided  that  the 
employment  does  not  involve 
substantial  unrelated  non-professional 
duties,  such  as  personnel  management 
contracting  and  purchasing 
responsibiUties  (other  than  normal  "out- 
of-stod;"  requisitioning),  and  does  not 
involve  employment  by  a  medical 
product  manufocturer  in  the  condui:t  of 
biomedical  research;  or 

(B)  The  employment  is  limited  to 
clerical  or  similar  services  (such  as 
cashier  or  janitorial  services)  in  retail 
stores,  such  as  supermarkets,  drug 
stores,  or  department  stores. 

(4)  Prohibited  outside  practice  of  law 
applicable  to  attorneys  in  the  Office  of 
the  General  Counsel. 

(i)  An  employee  who  serves  as  an 
attorney  in  or  under  the  supervision  of 
the  Office  of  theGeneral  Counsel  shall 
not  engage  in  any  outside  practice  of 
law  that  might  require  the  attorney  to: 

(A)  Assert  a  legal  position  that  is  or 
appears  to  be  in  conflict  with  the 
interests  of  the  Department  of  Health 
and  Hiunan  Services,  the  client  to 
which  the  attorney  owes  a  professional 
responsibihty;  or 

(B)  Interpret  any  statute,  regulation  or 
rule  administered  or  issued  by  the 
Department. 

(til  Exceptions.  Nothing  in  this 
section  prevents  an  employee  from: 

(A)  Acting,  with  or  without 
compensation,  as  an  agent  or  attorney 
for,  or  otherwise  representing,  the 
employee's  parents,  spouse,  child,  or 
any  person  for  whom,  or  for  any  estate 
for  which,  the  employee  is  serving  as 
guardian,  executor,  administrator, 
trustee,  or  other  personal  fiduciary  to 
the  extent  permitted  by  IB  U.S.C  203 
and  205,  or  from  providing  advice  or 
counsel  to  such  persons  or  estate:  or 

(B)  Acting,  without  compensation,  ais 
an  agent  or  attorney  for,  or  otherwise 
representing,  any  person  who  is  the 
sub)ect  of  dhsaplinaiy ,  loyalty,  or  other 
personnel  administration  pioceedings  in 
connection  with  those  pioceedings  to 
the  extent  permitted  by  18  U.S.C  205. 
or  from  providing  uncompensated 
advice  or  counsel  to  such  person;  or 

(C)  Giving  testimony  under  oath  or 
from  making  statements  required  to  be 
made  ""^«r  penalty  for  perjury  or 
contempt 
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liii)  Specific  approval  procedures. 

(A)  The  exceptions  to  18  U.S.C.  203 
and  205  described  in  paragraph 
(c)(4l(ii)(A)  of  this  section  do  not  apply 
unless  the  employee  obtained  the 
approval  of  the  Govemment  official 
responsible  for  the  appointment  of  the 
onployae  to  a  Federal  position. 

(B)  The  exception  to  18  U.S.C.  205 
described  in  paragraph  (c)(4)[ii)(B)  of 
this  section  does  not  apply  unless  the 
employee  has  obtained  the  approval  of 
a  supervisory  official  who  has  authority 
to  determine  whether  the  employee's 
proposed  representation  of  another 
person  in  a  personnel  administration 
matter  is  consistent  with  the  faithful 
performance  of  the  employee's  duties. 

(d)  Prior  appmval  for  outside 
employment  and  other  outside 
activities — (1)  General  approval 
requirement.  Except  to  the  extent  that  an 
employment  or  other  activity  has  been 
exempted  under  paragraph  (d)(S)  of  this 
section,  an  employee  shall  obtain 
written  approval  prior  to  engaging,  with 
or  without  compensation,  in  the 
following  outside  employment  or 
activities: 

(i)  Providing  consultative  or 
pioiesaional  services,  including  service 
as  an  expert  witness. 

(ii)  Engaging  in  teaching,  speaking, 
writim,  or  editing  that: 

(A)  Relates  to  the  employee's  official 
duties  tnthin  the  meaning  of  5  CPR 
2635.807(a)(2)(i)(B)  through  (E):  or 

(B)  Would  be  undertaken  as  a  result 
of  an  invitation  to  engage  in  the  activity 
that  wras  extended  to  the  employee  by  a 
panoo  who  is  a  prohibited  sotut» 
within  the  meaning  of  5  CFR 
2635.203(d),  as  modified  by  S  5501.102. 

(iii)  Providing  services  to  a  non- 
Federal  entity  as  an  officer,  director,  or 
board  member,  or  as  a  member  of  a 
group,  such  as  a  planning  commission 
advisory  council,  editorial  board,  or 
scientific  or  technical  advisory  board  or 
panel,  which  requires  the  provision  of 
advice,  counsel,  or  consultation,  unless 
the  service  is  provided  without 
compensation  other  than  reimbursement 
of  expenses  to  a  political,  religious, 
social,  fraternal,  or  recreational 
organization  and  the  position  held  does 
not  reqtiire  the  provision  of  professional 
services  within  the  meaning  of 
parwraph  (b)(3)  of  this  section. 

{2)  Aaditiorml  approval  requiranent 
for  employees  of  the  Food  and  Drug 
Administration  and  the  Office  of  the 
Chief  Counsel. 

(i)  In  addition  to  the  general  approval 
requirements  set  forth  in  paragraph 
(dHD  of  this  section,  an  employee  of  the 
Ftxid  and  Drug  Administratian  or  the 
Office  of  the  Qiief  Counsel  shall  obtain 
written  approval  prior  to  <»ngi»g<iig  in 


any  outside  employment,  as  defined  in 
5  CFR  2635.603(a),  whether  or  not  for 
compensation,  or  any  self-employed 
business  activity. 

(ii)  The  requirement  of  paragraph 
(d)(2)(i)  of  this  section  does  not  apply  to 
participation  in  the  activities  of  a 
political,  religious,  social,  fraternal,  or 
recreational  organization,  unless  the 
position  held  requires  the  provision  of 
professional  services  or  is  performed  fm 
compensation  other  than  the 
reimbursement  of  expenses. 

(iii)  The  requirement  of  paragraph 
(d)(2)(i)  of  this  section  shall  not  apply 
to  the  extent  that  an  employment 
activity  has  been  exempted,  pursuant  to 
paragraph  (d)(5)  of  this  section. 

(3)  Submission  of  requests  for 
approval.  An  employee  seeking  to 
engage  in  any  of  the  activities  for  which 
advance  approval  is  required  shall  make 
a  written  request  for  approval  a 
reasonable  time  before  begiiuiing  the 
activity.  This  request  should  be  directed 
to  the  employee's  supervisor  who  will 
forward  it  to  the  official  authorized  to 
approve  outside  employment  and 
activities  requests  for  the  employee's 
component.  All  requests  for  prior 
approval  shall  include  the  following 
information: 

(i)  The  employee's  name, 
organizational  location,  occupational 
title,  grade,  and  salary: 

(ii)  The  nature  of  the  proposed 
outside  employment  or  other  outside 
activity,  including  a  full  description  of 
the  specific  duties  or  services  to  be 
performed; 

(iii)  A  description  of  the  employee's 
official  duties  Uiat  relate  in  any  way  to 
the  proposed  activity; 

(iv)  The  name  and  address  of  the 
person  or  organization  for  whom  or  with 
which  the  work  or  activity  will  be  done, 
including  the  location  where  the 
services  will  be  performed; 

(v)  The  estimated  total  time  that  will 
be  devoted  to  the  activity.  If  the 
proposed  outside  activity  is  to  be 
performed  on  a  continuing  basis,  a 
statement  of  the  estimated  number  of 
hours  per  year,  for  other  employment,  a 
statement  of  the  anticipated  begiiming 
and  ending  date; 

(vi)  A  statement  as  to  whether  the 
work  can  be  performed  entirely  outside 
of  the  employee's  regular  duty  hours 
and,  if  not,  the  estimated  number  of 
hours  of  absence  from  that  will  be 
required; 

(vii)  The  method  of  basis  of  any 
compensation  (e.g.,  fee,  per  diem, 
honoraritun,  royalties,  stock  options, 
travel  and  expenses,  or  other); 

(viii)  A  statement  as  to  whether  the 
compensation  is  derived  from  an  HHS 


grant,  contract,  cooperative  agreement, 
or  other  source  of  HHS  funding; 

(ix)  For  activities  involving  the 
provision  of  consultative  or  professional 
services,  a  statement  indicating  whether 
the  client,  employer,  or  other  person  on 
whose  behalf  the  services  are  performed 
is  receiving,  or  intends  to  seek,  an  HHS 
grant,  contract,  cooperative  agreement, 
or  other  funding  relationship;  and 

(x)  For  activities  involving  teaching, 
speaking,  writing  or  editing,  the 
proposed  text  of  any  disclaimer  required 
by  5  CFR  2635.807(b)(2)  or  by  the 
instructions  or  manual  issuances 
authorized  under  paragraph  (d)(5)  of 
this  section. 

(4)  Standard  for  approval.  Approval 
shall  be  granted  unless  it  is  determined 
that  the  outside  employment  or  other 
outside  activity  is  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  part  2635 
and  this  part. 

Nols:  Thegrantingof  granting  of  approval 
for  an  outside  activity  does  not  relieve  the 
employee  of  ttw  obligation  to  abide  by  all 
applicable  laws  governing  employee  conduct 
nor  does  approval  constitute  a  sanction  of 
any  violation.  Approval  involves  an 
assessment  that  the  general  activity  as 
described  on  the  submission  does  not  appear 
likely  to  violate  any  criminal  statutes  or  other 
ethics  rules.  Employee*  are  reminded  that 
during  the  course  of  an  otherwise  approvable 
activity,  situations  may  arise,  or  actions  may 
be  contemplated,  that,  nevertheless,  pose 
ethical  concerns. 

Example  1 :  A  clerical  employee  with  a 
degree  in  library  science  volunteers  to  work 
on  the  acquisitions  committee  at  a  local 
public  library.  Serving  on  a  panel  that 
lenders  advice  to  a  non-Federal  entity  is 
subject  to  prior  approval.  Because 
lecommending  Ixmks  for  the  Ulnary 
collection  nomially  would  not  poee  a  conflict 
with  the  typing  duties  assigned  the 
employee,  the  request  would  be  approved. 

Example  2:  While  serving  on  the  library 
acquisitions  committee,  the  clerical 
employee  in  the  preceding  example  is  asked 
to  help  the  library  business  office  locate  a 
missing  book  artier.  Shipment  of  the  order  is 
delayed  because  the  publisher  has  declared 
liankruptcy  and  its  assets,  including 
inventory  in  the  warehouse,  have  been  frozen 
to  satisfy  the  claims  of  the  Internal  Revenue 
Service  and  other  creditors.  The  employee 
may  not  contact  the  Federal  bankruptcy 
trustee  to  seek,  on  behalf  of  the  public 
library,  the  release  of  the  booits.  Even  though 
the  employee's  service  on  the  acquisitions  , 
committee  had  been  approved,  a  criminal 
statute,  16  U.S.C  205,  would  preclude  any 
lepresentation  by  a  Federal  employee  of  an 
outside  entity  before  a  Federal  court  or 
agency  with  respect  to  a  matter  in  which  the 
United  Slates  is  a  party  or  has  a  direct  and 
substantial  Interest. 

(5)  Responsibilities  of  the  designated 
agency  ethics  official  and  component 
agencies,  (i)  The  designated  agency 
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ethics  official  or,  with  the  concurrence 
of  the  designated  agency  ethics  official, 
each  of  the  separate  agency  components 
of  HHS  listed  in  $  5501.102  may  issue 
an  instruction  or  manual  issuance 
exempting  categories  of  employment  or 
other  outside  activities  from  a 
requirement  of  prim  written  approval 
based  on  a  determination  that  the 
employment  or  activities  within  those 
categories  would  generally  be  approved 
and  are  not  likely  ts-  involve  conduct 
prohibited  by  statute  or  Federal 
regulations,  including  5  CFR  part  2635 
and  this  part. 

(ii)  HHS  components  may  specify 
internal  procedures  governing  the 
submission  of  prior  approval  requests 
and  designate  appropriate  officials  to  act 
on  such  requests.  Hie  instructions  or 
manual  issuances  may  include 
examples  of  outside  employment  and 
other  outside  activities  that  are 
permissible  or  impermissible  consistent 
with  5  CFR  part  2635  and  this  part. 
With  respect  to  teaching,  speaking, 
writing,  or  editing  activities,  the 
instructions  or  manual  issuances  may 
specify  predearance  procedures  and/or 
require  disclaimen  indicating  that  the 
views  expressed  do  not  necessarily 
represent  the  views  of  the  agetu^  or  the 
United  SUtes. 

(iii)  The  officials  within  the  respective 
HHS  components  who  are  responsible 
for  the  administrative  aspects  of  these 
regulations  and  the  maintenance  of 
records  shall  make  provisions  for  the 
filing  and  retention  of  requests  for 
approval  of  outside  employment  and 
other  outside  activities  and  copies  of  the 
notffication  of  approval  or  disapproval. 


kittw 


)SS01.107  iMcMng, 
tqripsciil  QoMnHDan 
PiAMc  HaeWi  Ssfvtett, 

(a)  Applicability.  This  section  applies 
to  special  Govenunent  employees  in  the 
Public  Health  Service  who  otherwise  are 
prohibited  from  accepting  compensation 
for  teaching,  speaking  or  writing  that  is 
related  to  their  offided  duties,  within 
the  meaning  of  S  CFR 
2635.807(a)(2)(i)(C),  because  the 
invitation  or  the  oBet  of  compensation 
for  the  activity  was  extended  at  a  time 
when  the  special  Govemment  employee 
was  assigned  to  perform  official  duties 
that  may  substantially  affect  the 
interests  of  the  inviter  or  offeror. 

(b)  Permissible  compensation.  A 
special  Government  employee  may 
accept  compensation  for  teaching, 
speaking  or  writing  in  dicumstances 
diascribed  in  paragraph  (a)  of  this 
section  only  where  the  special 
Government  employee  recuses  from  the 
offidal  assigiunent  that  may 
substantially  affect  the  interests  of  the 
person  who  extended  the  invitation  to 
engage  in  the  activity  or  the  offer  of 
compensation. 

f  5601.108    ExospUontothaproMbMon 
agalmt  antadng  ki  Om  presMWIIon  of 
dalms  agshiat,  or  acHng  as  an  agani  or 
altofnay  baton,  ttis  QowanMnant,  a|)|ilicaMa 
only  to  amplnyns  ssalgnad  to  IsdataWy 
racognlzad  Indian  Mtwa  or  Alaafca  Natlva 
vUiagas  or  raglenal  or  vMaga  corpofatlons 
pursuant  lothainfitfuDiiunaiilal 
PsraoniMl  AcL 

(a)  18  U.S.C.  205.  Section  205  of  title 
18  of  the  United  States  Code  prohibits 
an  employee,  whether  or  not  for 
compensation,  from  acting  as  an  agent 


or  attorney  for  anyone  in  a  claim  against 
the  United  States,  or  from  acting  in  such 
capacity  on  behalf  of  another  before  any 
department,  agency,  or  other  specified 
mtity.  in  any  particular  matter  in  which 
the  United  States  is  a  party  or  has  a 
direct  and  substantial  interest 

(b)  Exception  applicable  only  to 
employees  assigned  to  federally 
recognized  Indian  tribes  or  Alaska 
Native  villages  or  regional  or  village 
corporations  pursuant  to  the 
Intergovernmental  Personnel  Act. 
Notwithstanding  the  provisions  of  18 
U.S.C.  205,  the  Indian  Self- 
Determination  Ad  (25  U.S.C.  450i(f)) 
authorizes  Federal  employees  detailed 
or  assigned  to  Indian  tribes  or  Alaska 
Native  villages  or  regional  or  village 
corporations,  pursuant  to  the 
Intergovenunental  Personnel  Ad  (5 
U.S.C.  3372),  to  ad  as  agents  or 
attorneys  for,  or  appear  on  behalf  of, 
such  tribes  or  Alaska  Native  villages  or 
corporations  in  connection  with  any 
matter  pending  before  any  department, 
agency,  coiul,  or  conunission,  in  which 
the  United  States  is  a  party  or  has  a 
dired  and  substantial  interest.  Such 
employees  must  advise,  in  writing,  the 
head  of  the  agency,  with  whi(±  they  are 
dealing  on  behalf  of  an  Indian  tribe  or 
Alaska  Native  village  or  corporation,  of 
any  personal  and  substantial 
involvement  they  may  have  had  as  an 
officer  or  employee  of  the  United  States 
in  coimection  with  the  matter 
concerned. 
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SpOto  From  ExIaUng  Tank  V( 
WHtMMit  Doub4a  Hulla 

AOetCY:  Coast  Guard,  DOT. 
ACnON:  Final  rule. 


SUMMARV:  The  Coast  Guard  issues 
reguklions  that  will  require  the  owners, 
masters,  or  operators  of  tank  vessels  of 
5,000  gross  tons  (GT)  or  more  that  do 
not  have  double  hulls  and  that  cany  oil 
in  bulk  as  cargo  to  comply  with  certain 
operational  measures.  This  final  rule 
contains  requirements  for  bridge 
resource  management  and  vessel 
specific  policy  and  procedures, 
enhanced  survey  prograins, 
maneuvering  performance  capability 
tests,  and  other  measures  aimed  at 
reducing  the  likelihood  of  an  oil 
discharge  from  these  vessels. 
Additionally,  the  Coast  Guard  is 
amending  requirements  for  the  carriage 
of  onboard  emergency  Ughtering 
equipment  and  has  addressed  animal 
fat,  vegetable  oil,  and  other  non- 
petroleum  oil  in  separate  sections  as 
required  by  the  Edible  Oil  Regulatory 
Reform  Act.  These  requirements  will  be 
eHsctive  until  all  existing  vessels 
without  double  hulls  ate  phased  out  in 
2015. 

DATES:  This  rule  is  effective  on 
November  27, 1996,  except  for 
S§  157.415  and  157.420  of  33  CFR  part 
157  which  are  effective  on  February  1, 
1997:  and  §§  157.445  and  157.460(b)  of 
33  CFR  part  157  which  are  effective  on 
July  29. 1997.  The  incorporation  by 
reference  of  certain  publications  listed 
in  §§157.430, 157.435. 157.450  of  33 
CFR  part  157  is  approved  by  the  Federal 
Remitter  as  of  November  27.  1996.  The 
incorporation  by  reference  of  certain 
publications  listed  in  §  157.445  of  33 
CFR  part  157  is  approved  by  the  Federal 
Register  as  of  July  29, 1997. 
AD0MSSE8:  Unless  otherwise  indicated, 
documents  re/erred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  Office  of  the  Executive  Seoetaiy, 
Marine  Safety  Council  (C-LRA/3406) 
(CGO  91-045),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
room  3406.  Washington.  DC  20593- 
0001  between  930  a.m.  and  2  p.m.. 
Monday  through  Friday,  except  Federal 


holidays.  The  telephone  number  is  (202) 
287-1477. 

FOR  RmricR  atromuTioN  contact: 
LCDR  Suzanne  Englebert,  Project 
Manager.  OfBce  of  Standards  Evaluation 
and  Development,  at  (202)  267-6490. 

aUPPlEMENTART  MFORMATiaN: 

Regulaloiy  History 

Section  4115(b)  of  the  Oil  PolluUon 
Act  of  1990  (OPA  90)  (Pub.  L.  101-380. 
104  Stat.  520),  which  appears  as  a 
statutory  note  following  46  U.S.C., 
3703a,  directs  the  Coast  Guard  to 
develop  structural  and  operational 
requirements  for  tank  vessels  of  5.000 
gross  tons  (GT)  or  more  without  double 
hulls  to  serve  as  regulations  until  2015, 
when  all  tank  vessels  operating  in  U.S. 
waters  are  required  to  have  double  bulls 
under  section  4115(a)  of  OPA  90  (46 
U.S.C  3703a).  Any  requirements  issued 
under  the  authority  of  section  4115(b) 
must  provide  as  substantial  protection 
to  the  environment  as  is  economically 
and  technologically  feasible. 

On  November  1, 1991,  the  Coast 
Guard  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  (56  FR 
56284).  which  discussed  structural  and 
operational  measures  intended  to  meet 
section  4115(b)  of  OPA  90.  The  ANPRM 
included  a  request  for  data  on  the 
technical  and  economic  feasibility  of 
those  measures  for  use  on  vessels 
covered  by  section  4115(b).  Eighty-eight 
comments  wef«  received  by  the  close  of 
the  extended  comment  period,  which 
ended  on  January  30.  1992  (57  FR  1243). 

After  reviewing  the  comments,  the 
Coast  Guard  published  a  notice  of 
proposed  rulemaking  (NPRM)  entitled 
"Structural  and  Operational  Measures  to 
Reduce  Oil  Spills  from  Existing  Tank 
Vessels  Without  Double  Hulls"  (Existing 
Vessels)  on  October  22,  1993  (58  FR 
54870).  The  Coast  Guard  issued  two 
subsequent  correction  notices  on 
November  19. 1993  (58  FR  61143),  and 
December  14. 1993  (58  FR  65298). 
which  tnade  technical  corrections  to  the 
NPRM.  In  response  to  several  comments 
leceived  on  the  NPRM,  the  Coast  Guard 
published,  on  December  16, 1993,  a 
notice  of  public  meeting  and  extension 
of  comment  period  (58  FR  65683). 

The  Coast  Guard  held  a  public 
meeting  on  January  20, 1994,  to  obtain 
information  bom  ibe  public  on  the 
proposed  regulations.  Topics  addressed 
by  speakers  included  applicability, 
differences  between  taiik  barges  and 
tankships,  exemptions,  and  economic 
and  technical  feasibility  of  the  proposed 
regulations.  Some  of  the  basic 
assumptions  of  the  proposed  regulations 
addressed  certain  structural  measures, 
particularly  their  reliance  on  Regulation 


13G  of  Annex  I  of  the  International 

Convention  for  the  Prevention  of 
Pollution  from  Ships,  1973,  as  modified 
by  the  Protocol  of  1978  (MARPOL  73/ 
78).  Information  on  the  public  meeting 
is  available  for  public  review  at  the 
address  luider  ADDRESSES. 

In  light  of  the  comments  received  at 
the  public  meeting  and  in  response  to 
the  written  comments  received  on  the 
NPRM,  the  Coast  Guard  reviewed  the 
proposed  requirements  for  structural 
and  operational  measures.  To  expedite 
the  implementation  of  section  411S(b)  of 
OPA  90,  the  Coast  Guard  developed  a 
three-pronged  approach  which 
encompassed  three  separate  rulemaking 
projects.  First,  the  Coast  Guard  issued  a 
final  rule  on  August  5, 1994,  requiring 
the  carriage  of  emergency  lightering 
equipment  and  the  inclusion  of  the 
vessel's  International  Maritime 
Organization  (IMO)  number  in  the 
advance  notice  of  arrival  report  (59  FR 
40186);  second,  on  November  3.  1995,  it 
issued  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM) 
regarding  additional  operational 
measures  (60  FR  55904);  and  third,  on 
December  28, 1995.  it  reviewed 
comments  on  the  NPRM  for  major 
structural  measures,  revised  the 
Regulatory  Assessment  (RA),  and  issued 
an  SNPRM  regarding  structural 
requirements  for  single-hull  tank  vessels 
(60  FR  67227).  Structural  measures 
addressed  in  this  third  project  included 
hydrostatic  loading  requirements, 
structural  refit  of  existing  hull  areas, 
emergency  cargo  off-loading 
capabilities,  and  other  structural 
adaptations  or  major  cargo  cariying 
adjustments. 

Background  and  Puipose 

Section  4115  of  OPA  90  mandates 
regulations  to  provide  improved 
protection  hom  oil  spills  from  tank 
vessels  in  waters  subject  to  the 
jurisdiction  of  the  United  States  due  to 
collisions  and  groundings.  This  section 
applies  to  tank  vessels  that  are 
constructed,  adapted  to  carry,  or  that 
cany  oil  in  bulk  as  cargo  or  cargo 
residue. 

The  Coast  Guard  has  determined  that 
the  applicability  of  these  regulations 
should  reflect  section  4115(a)  of  OPA 
90,  which  requires  certain  existing  tank 
vessels  without  double  hulls  to  be 
phased  out  of  operation  by  2015.  The 
Navigation  and  Vessel  Inspection 
Circular  (NVIC)  10-94,  "Guidance  for 
Determination  and  Documentation  of 
the  Oil  Pollution  Act  of  1990  (OPA  90) 
Phaseout  Schedule  for  Existing  Single- 
Hull  Vessels  Carrying  Oil  in  Bulk," 
provides  a  detailed  explaiution  of  the 
applicability  of  section  4115(a). 
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To  clarify  how  each  of  these 
regulations  apply  to  foreign  flag  vessels, 
the  Coa.st  Guard  has  amended  Uie 
applicability  section  of  33  CFR  part  157. 
l^is  amendment  ensures,  consistent 
with  international  law,  that  the 
regulations  do  not  impede  freedom  of 
navigation  by  foreign  flag  vessels  in  the 
Exclusive  Economic  Zone  (EEZ)  of  the 
United  States  or  in  innocent  passage  in 
the  territorial  sea  of  the  United  States. 
However,  they  do  apply  to  foreign  flag 
vessels  engaging  in  lightering  operations 
or  off-loading  oil  at  a  deepwater  port  in 
the  U.S.  territorial  sea  or  the  EEZ. 

This  final  rule  also  requires  a  barge 
owner  to  assume  additional 
responsibility  for  ensuring  the  towing 
vessel  has  the  information  and 
equipment  needed  to  safely  operate. 
Barge  operations  for  loading  cargo  are 
generally  handled  by  company 
representatives  or  facility  personnel. 
However,  navigational  control  of  the 
tank  barge  has  historically  been  the 
responsibility  of  the  towing  vessel. 
Although  section  4115(b)  of  OPA  90  did 
not  specifically  recognize  the  towing 
vessel's  shared  role  in  tank  barge 
operations,  the  towing  vessel's  role  in 
the  navigation  and  control  of  the  tank 
barge  must  be  addressed  to  reduce 
accident  risk  from  tank  barges.  This 
final  rule  requires  the  tank  barge  owner 
or  operator  to  ensure  that  operation  of 
the  lowing  vessel  meets  certain 
standards  comparable  to  those  required 
for  tankships. 

DiscDSsion  of  Conunents  and  Changes 

The  Coast  Guard  received  a  total  of 
187  comment  letters  on  the  operational 
measures  SNPRM  (60  FR  55904; 
November  3, 1995).  These  comment 
writers  addressed  various  issues,  and 
more  than  350  comments  were 
presented.  This  discussion  is  divided 
into  the  following  sections:  general 
comments:  solicited  comments; 
persoimel  training  and  information: 
surveys:  navigation  and 
maneuverability:  additional 
requirements  for  tank  barges;  and 
emergency  lightering  requirements.  All 
comments  received  on  this  rulemaking 
are  available  for  inspection  in  docket 
(CGD  91-045)  at  the  address  under  . 
ADDRESSES.  For  the  purposes  of  this 
preamble  discussion,  the  term  "single- 
hull"  means  an  existing  tank  vessel 
without  a  double  hull. 

General  Comments 

1.  Authorized  Classification  Societies 

One  comment  writer  requested 
clarification  of  the  term  "recognized 
classification  society"  used  in 
S§  157.430  and  157.445  of  the  SNPRM. 


This  comment  writer  presumed  that  the 
term  meant  a  classification  society  that 
is  recognized  by  the  flag  administration 
of  the  ship  concerned.  The  Coast  Guard 
notes  that  the  comment  writer's 
interpretation  of  an  authorized 
classification  society  is  correct  and  is 
described  ui  46  CFR  31.10  and  33  CFR 
157.04. 

2.  Communications 

One  comment  addressed  issues 
pertaining  to  vessel  communications. 
This  comment  writer  stated  that  the 
Coast  Guard  and  the  Federal 
Communications  Commission  (FC£) 
should  work  together  to  clear 
fi^uencies  of  interference  from 
overpowered  transmitters,  cellular 
telephones,  and  paging  systems  because 
improved  communications  would  assist 
in  avoiding  environmental  damage 
caused  by  collisions.  While  the  Coast 
Guard  wall  continue  to  work  with  the 
FCC  on  marine  frequency  issues,  this  is 
not  the  thrust  of  the  present  rulemaking. 
In  this  rulemaking,  vessel 
watchstanding  communication 
effectiveness  has  been  and  remains  the 
focus.  While  communication  hardware 
is  vital  and  already  regulated,  an 
individual's  ability  to  effectively 
communicate  with  bridge  watchstanders 
and  other  vessel  traffic  requires  further 
regulation  because  timely  feedback  can 
significantly  reduce  the  risk  of  an 
accident. 

3.  Navigational  Charts 
One  comment  addressed  the  issue  of 

updating  coastal  navigational  charts  and 
suggested  that  the  Coast  Guard  work 
with  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  in 
this  process.  The  comment  cited  the 
grounding  of  the  M/V  Alvenus  which 
was  caused  by  a  shoal  that  was  not 
indicated  on  U.S.  navigational  charts 
even  though  the  charts  were  properly 
updated.  "The  majority  of  the  vessels 
affected  by  this  rulemaking  are  required 
to  have  pilots  on  board  when  entering 
port  or  getting  underway.  These  pilots, 
along  with  updated  charts  and  broadcast 
notice  to  mariners,  all  work  in 
conjunction  to  provide  mariners  with 
timely  information.  The  Coast  Guard  is 
working  with  NOAA  and  is  continuing 
to  upgrade  vessel  traffic  systems  and 
other  navigation  information  systems. 

4.  Fairways  and  Anchorages 
One  comment  writer  urged  the  Coast 

Guard  to  develop  regulations  that  would 
protect  fairways  and  anchorages  from 
obstruction.  Drilling  operations  and 
poorly  buried  pipelines  were  cited  as 

causes  for  obsUiictions.  The  Coast 

Guard  regulates  these  areas  in  33  CFR 


subchapter  P.  Specific  prtjblems  of  this 
nature  should  be  brougnt  to  the 
attention  of  local  Captains  of  the  Port 
(COTPs)  and  are  not  within  the  scope  of 
this  rulemaking. 

5.  International  Regulations  and 
Standards 

Twenty-one  comments  addressed 
issues  of  international  regulations  and 
standards.  Two  comment  writers  stated 
that  established  International  Maritime 
Organization  (IMO)  guidelines  should 
be  mandatory,  not  optional.  Other 
criticisms  in  these  comments  included: 
perceived  redundancy  of  the  proposed 
regulations  because  provisions  of  the 
SNPRM  already  have  been  covered  in 
international  standards,  and  compliance 
with  these  international  standards 
would  promote  uniformity  as  well  as 
decreased  redundancy,  costs,  and 
confusion  for  the  shipping  industry;  the 
Coast  Guard  is  undermining  the 
international  prtx»ss;  that  competency 
and  matming  requirements  fall  under 
flag  state  jurisdiction:  and  the  SNPRM 
goes  beyond  international  requirements 
in  some  cases. 

The  Coast  Guard  understands  the 
value  of  international  standards  and  has 
incorporated  them  into  this  rulemaking 
where  appropriate.  The  manning  and 
competency  requirements  proposed  in 
the  SNPRM  have  been  revised  or 
removed  because  they  have  been 
included  in  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978  (STCW).  and  the  1995 
amendments  to  the  STCW:  these  will  be 
implemented  by  the  signatory  flag 
states.  Implementation  of  the 
International  Safety  Management  Code 
(ISM  Code)  in  1998  will  ensure  that 
these  requirements  are  effectively 
implemented  and  reviewed  by  company 
management,  as  well  as  by  the  Coast 
Guard,  to  further  improve  safety- 

Where  international  standards  do  not 
address  certain  operations,  the  Coast 
Guard  has  met  the  intent  of  Congress  by 
issuing  these  rules  to  ensure  that 
specific  vessels  reduce  their  accident 
risk.  The  Coast  Guard  has  imposed 
requirements  in  conformity  with  STCW, 
MARPOL  73/78.  and  other  international 
guidelines  where  international 
standards  only  recommend  certain 
conduct  rather  than  prescribe  it. 

6.  Human  Factors 

Eleven  comments  addressed  the  issue 
of  human  factors.  These  comments 
suggested  that  the  regulations 
complement  STCW  as  well  as  the  Coast 
Guard's  plan  to  address  human  factor 
issues  in  its  Prevention  Through  People 
(PTP)  program.  The  comments  also 
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supported  the  FTP  program  asserting 
that  the  program  promotes  more 
efiective  environmental  protection  at 
reasonable  costs  to  shipowners.  Other 
comments  asserted  that  a  prevention 
program  requires  fully  implemented 
international  regulations,  clear  rules, 
and  industry  standards;  the  Coast  Guard 
adopt  a  stronger  position  regarding  drug 
and  alcohol  testing;  and  the  Coast  Guard 
focus  on  researching  human  factors  so 
that  regulations  do  not  become,  without 
basis,  too  focused  on  social  engineering. 
The  Coast  Guard  notes  the  support  oT 
some  of  the  comment  writers  for 
incorporating  human  factors  into  these 
regulations  and  is  committed  to 
ensuring  that  tank  vessels  fully 
implement  this  rule,  as  well  as 
international  standards.  The  Coast 
Guard  has  implemented  requirements 
fto  companies  to  have  drug  and  alcohol 
testing  programs  for  their  employees  in 
46  CFR.  subchapter  B.  These  programs 
are  appropriate  and  it  is  not  within  the 
scope  of  this  rulemalung  to  revise  them. 

7.  O>ngressional  Intent 

One  comment  writer  asserted  that  the 
Coast  Guard  improperly  divided  this 
rulemaking  into  three  separate  phases 
when  Congress  enacted  a  single 
provision  requiring  operational  and 
structural  measures.  Because  of  this 
rulemalung  separation,  the  comment 
writer  accuses  the  Coast  Guard  of 
denying  the  public  the  opportunity  to 
comment  in  violation  of  the 
Administrative  Procedure  Act  (5  U.S.C 
S  552.  et  seq.].  This  comment  writer  also 
asserted  that  the  Coast  Guard  has  not 
complied  with  OPA  90  because  it  has 
intentionally  delayed  the  rulemakings, 
has  addressed  mishap  risk  reduction 
and  ignored  oil  outflow  mitigation 
reduction  (especially  hydrostatic 
balanced  loading  (HBLJ  requirements), 
and  that  the  proposed  operational 
measures  only  reflect  minor  adjustments 
to  current  industry  practice. 

The  Coast  Guard  disagrees  with  the 
assertion  that  it  has  not  provided 
appropriate  opportunities  to  comment. 
This  rulemaking  project  has  resulted  in 
the  publication  of  an  ANPRM.  NPRM, 
and  two  SNPRMs.  At  each  stage,  notice 
and  an  opporiunily  to  comment  have 
been  provided  to  the  public.  By 
breaking  the  implementatioo  of  411S(b} 
into  three  parts,  the  public  has  actually 
been  given  more  opportunity  to 
comment  and  specifically  focus  those 
conunents  on  the  economic  feasibility  of 
each  segment  of  this  diverse 
rulentaking.  The  Coast  Guard  notes  the 
comment  pertaining  to  the  OPA  90 
deadline.  Oil  outflow  mitigation 
requirements  are  thoroughly  discussed 
in  the  SNPRM  for  Structural  Measures 


To  Reduce  Oil  Spills  From  Existing 
Tank  Vessels  Without  Double  Hulls  (60 
FR  67226;  December  28,  1995), 
including  a  discussion  on  HBl..  While 
the  operational  requirements  in  this  rule 
complement  some  current  industry 
"best"  practice,  in  other  cases,  they  add 
requirements  where  current 
international  requirements  are  silent  or 
are  only  recognized  as  guidance.  The 
Coast  Guard  continues  to  require  these 
operational  measures  because  they 
clearly  support  operational  safety  and 
environmental  conservation. 

8.  Deployable  Oil  Booms 

One  comment  writer  s<iggested  that 
requirements  be  added  to  provide 
deployable  oil  booms  and  oil-scrubbing 
equipment,  to  remove  spilled  oil  within 
the  boom,  on  board  vessels  carrying  oil. 
The  comment  writer  stated  that  the 
savings  in  insurance  costs  should  oBset 
the  cost  of  providing  these  booms  and 
equipment.  Onboard  discharge  removal 
equipment  has  been  required  on  vessels 
since  June  20, 1994,  and  is  deemed 
sufficient  as  a  minimum  standard. 
While  deployable  booms  and  scrubbing 
equipment  are  efiective  in  many 
circumstances,  the  Coast  Guard  does  not 
intend  to  require  additional  equipment 
in  this  final  rule. 

9.  Collection  of  Information 

The  Coast  Guard  received  three 
conunents  on  the  proposed  collection  of 
information  reqiiirements  which 
included  the  following:  documentation 
and  logging  may  prove  too  burdensome 
for  inland  water  voyages; 
documentation  requirements  for 
proposed  $  157.420  are  not  necessary 
since  they  are  already  covered  in 
proposed  $  1S7.41S;  and  the  posting  of 
minimum  rest  hour  requirements  in 
crew  lounge  areas  and  work  spaces  is 
needed  as  proposed  in  §  157.425(d)  and 
should  be  expanded  to  include  the 
wheelhouse  and  lounge  areas. 

The  Coast  Guard  has  revised  the 
collection  of  information  requirements 
because  some  proposed  requirements 
have  duinged  or  biaen  eUminated  in  this 
rule.  No  training  or  rest  hours  are 
required  in  this  rule;  therefore,  the 
logging  and  posting  requirements  have 
been  removed.  As  a  logical  outgrowth  of 
the  training  requirement,  tank  vessels 
owners  and  operators  will  be  required  to 
provide  vessel  personnel  with  policy 
and  procedures  on  bridge  resource 
management  and  vessel  orientation. 
This  is  a  less  burdensome  collection 
requirement  than  logging  or  tracking 
individual  vessel  personnel  training 
completion.  COTP  re[>orting 
requirements  have  also  been  removed  in 
this  nile.  This  reporting  requirement 


was  replaced  with  a  less  burdensome 
collection  requirement  to  consult  with 
the  pilot  and,  in  some  cases,  the  tank 
vessel  owner  or  operator  prior  to  a  port 
transit. 

10.  Exemptioiu  of  Certain  Vessels 
Four  conunents  suggested  that  tankers 

calling  exclusively  at  deepwater  ports 
be  exempt  because  these  requirements 
are  an  unnecessary  burden  for  these 
vessels.  Another  comment  suggested 
that  the  Coast  Guard  clerify  that  single- 
hull  tank  vessels  engaged  exclusively  in 
oil  spill  response  are  exempt.  The 
operational  measures  in  the  regulations 
aie  economically  feasible  for  all  vessels 
transporting  oil  and,  therefore,  there  is 
no  exemption  for  vessels  calling  at 
deepwater  ports.  Vessels  that  are  solely 
engaged  in  oil  spill  response  are  already 
exempt  from  these  requirements  in  33 
CFR  part  157.08. 

11.  Application  to  Additional  Vessel 
Types 

Thirteen  comments  suggested 
expanding  the  applicability  of  these 
regulations  to  encompass  vessel  types 
and  sizes  other  than  single-hull  tank 
vessels  5,000  GT  or  more.  Nine  of  these 
13  comments  suggested  applying  these 
regulations  to  all  vessels:  six  of  Siese 
nine  comments  suggested  implementing 
this  application  through  the 
international  process.  These  comments 
suggested  that  the  operational 
requirements  should  apply  to  all 
vessels,  as  well  as  double  hull  tankers 
and  cargo  ships  carrying  only  bunker 
fiiel,  because  improved  operational 
safety  of  all  vessels  will  result  in  less 
accident  risk  to  single-hull  tank  vessels. 

The  Coast  Guard  is  acting  under  the 
authority  of  section  4115(b)  of  OPA  90 
and  does  not  intend  by  these  regulations 
to  extend  the  rules  to  vessels  other  than 
vessels  of  5.000  GT  or  more  that  do  not 
have  double  hulls  and  that  carry  oil  in 
bulk  as  cargo  in  this  rulemaking. 
Implementing  these  operational 
requirements  on  vessels,  regardless  of 
type  or  .size,  is  prudent  and  will  be 
beneficial.  Because  of  this,  the  Coast 
Guard  may  consider  applying  these 
requirements  to  other  vessels  in  future 
rulemakings. 

12.  State  Regulation 

Three  comment  writers  addressed  two 
federal  preemption  issues.  The 
suggestions  included  the  following:  the 
Coast  Guard  should  state  that  the  rule 
does  not  alter  the  relationship  between 
State  and  Federal  govenunents 
regarding  pilotage  requirements;  and  the 
requirements  should  be  exclusively 
under  Federal  domain  because,  imder 
Ray  V.  Atlantic  Richfield  Co.,  435  U.S. 


Federal  Register  /  Vol.  61.  No.  147  /  Tuesday,  July  30.  1996  /  Rules  and  Regulations         39773 


151  (1978).  any  regulations  on  tankers 
issued  by  the  Coast  Guard  should 
preempt  State  regulations  on  the  same 
subject.  The  Coast  Guard  believes  these 
Federal  requirements  are  preeminent. 

13.  Other  Conunents 

The  Coast  Guard  also  received  several 
other  conunents  which  included  the 
following:  Clarify  the  definition  of  a 
double  bottom  hull;  incorporate  the 
strengthened  operating  procedures  and 
persoimel  policies  used  by  the 
Washington  State  Office  of  Marine 
Safety  (OMS)  because  these  procediues 
and  policies  offer  a  higher  level  of 
protection  than  CtsasX  Guard  regulations; 
make  IMO  regulations  mandatory  rather 
than  optional. 

The  Coast  Guard  notes  these 
comments  and  has  reviewed  the 
Washington  State  Office  of  Marine 
Safety  procedures  and  policies.  Many  of 
the  requirements  in  this  rule 
complement  or  parallel  these 
Washington  State  requirements.  Other 
Washington  State  requirements  are 
outside  the  scope  of  this  rulemaking. 
Ortain  IMO  requirements  are  made 
mandatory  in  this  rule;  others  are  not 
because  they  are  outside  the  scope  of 
this  rulemaking.  The  term  "double 
bottom  hull"  is  not  used  In  this  rule.  A 
vessel  that  has  a  double  bottbm  covering 
the  length  of  the  cargo  tanks  is  one  that 
meets  the  requirement  of  33  CFR  157.10. 

Solicited  Comments 

In  the  preamble  of  the  SNPRM,  the 
Coast  Guard  solicited  comments  on 
various  issues  relating  to  this 
rulemaking.  Tlie  following  discussion 
addresses  the  conunents  made  in 
'  response  to  this  request. 

1.  Non-Petroleiun  Oil 

The  Coast  Guard  requested  comments 
on  the  SNFRM's  regulatory  impact  on 
vessels  that  carry  only  non-petroleum 
oil.  Of  the  two  comments  received,  one 
comment  writer  asserted  that  the  Coast 
Guard's  treatment  of  animal  fat  and 
vegetable  oil  in  the  same  maimer  as 
petroleum  oil  directly  conflicts  with  the 
provisions  of  the  Edible  Oil  Regulatory 
Reform  Act  (Pub.  L  104-55, 109  Stat. 
546-547  (19951  and,  therefore,  animal 
fat  and  v^table  oil  carriers  should  be 
exempt.  Ine  other  comment  writer, 
however,  supported  extending  these 
regulotions  to  all  existing  tank  vessels 
carrying  non-petroleum  oil  and 
remarked  that  it  is  economically  feasible 
and  envirorunentally  beneficial  for  these 
vessels  to  meet  the  requirements. 

The  Coast  Guard  has  addressed 
animal  fat,  vegetable  oil,  and  other  non- 
petroleum  oil  separately  in  this  final 
rule  as  required  by  the  Edible  Oil 


Regulatory  Reform  Act  The  Edible  Oil 
Regulatory  Reform  Agl  requires  federal 
agencies  to  differentiate  between  classes 
of  oils  and  consider  different  treatment 
of  these  dasses,  if  appropriate.  The  law 
does  not  mandate  exemptions.  Subparts 
H  and  I  are  now  included  in  33  CFR  part 
157  to  address  these  cargoes.  The  Coast 
Guard  has  considered  the  differences 
between  these  cargoes  and  petroleum 
cargoes  with  respect  to  appropriate 
operational  measures  to  reduce  the  risk 
of  an  accident  on  single-hull  tank 
vessels.  The  development  of  these 
operational  measures  included  the 
presiunption  that  the  accidents 
prevented  or  mitigated  through  these 
measures  may  result  in  the  loss  of  the 
content  of  an  entire  cargo  tank  at  one 
time.  As  discussed  in  the  SNPRM  and 
in  the  final  rules  on  Vessel  Response 
Plans  (61  FR  1052;  )anuary  12, 1996) 
and  Response  Plans  for  Marine 
Transportation-Related  Facilities  (61  FR 
7890;  February  29,  1996).  the  Coast 
Guard  has  determined  that  bulk  spills  of 
animal  fat,  vegetable  oil.  and  other  non- 
petroleum  oil  can  be  damaging  to  the 
envirorunent:  therefore,  the  operational 
requirements  for  vessels  carrying  these 
products  are  similar  to  those 
requirements  for  petroleum  oil  carrying 
vessels  in  this  final  rule. 

2.  Towing  Vessel  Requirements 

The  Coast  Guard  requested  comments 
on  the  extension  of  certain  towing 
vessel  requirements  to  the  tank  barge 
industry.  One  comment  writer  agreed 
with  the  Coast  Guard  and  asserted  that 
an  owner  of  a  tank  barge  should  be 
ultimately  responsible  in  the  event  of  a 
spill  and  should  establish  a  screening 
system  for  selecting  safe  towing  vessels. 
Several  other  comments  suggested  the 
following:  The  Coast  Guard  does  not 
have  the  legal  authority  under  4115(b) 
to  place  legal  obligation  upon  the  tank 
vessel  owner  or  operator  to  ensure  the 
competency  of  individuals  assigned  to 
certain  duties  on  primary  towing 
vessels:  the  minimum  rest  hour, 
training,  navigational  and  additional 
tank  barge  requirements  raise  liability 
questions  for  tank  barge  owners  who 
charter  a  tug  and  crew  from  another 
company  and  should  not  shift  the 
burden  of  compliance  to  the  tank  barge 
owner  exclusively;  the  minimum  rest 
hour  requirements,  as  proposed,  are  too 
onerous  on  towing  vossel  operators; 
operational  requirements  should  be 
included  directly  into  other  rulemaking 
or  the  final  rule  should  slate  that  the 
requirement  is  applicable  to  the  towing 
vessel  with  no  tank  barge  owner  or 
operator  implication:  and  barge  owners 
or  operators  should  not  be  held 


responsible  for  the  compliance  of  a 
primary  towing  vessel. 

The  Coast  Guard  has  reviewed  these 
comments  and  finds  that  the 
responsibility  of  implementing 
operational  measures  on  tank  barges  has 
been  appropriately  applied  to  tank  barge 
owners  or  operators.  The  ease  of 
implementing  these  requirements  aiul 
showing  their  implementation  for  tank 
barge  owners  and  operators,  especially 
as  it  pertains  to  leased  tawing  vessel 
operators,  has  been  addressed  in  this 
rule  by  revising  certain  sectioru.  The 
tank  barge  owner  or  operator  remains 
responsible  for  ensuring  that  certain 
information  is  available  to  the  towing 
vessel  master  or  operator  and  that 
certain  equipment  is  onboard  the  towing 
vessel.  Because  the  Coast  Guard  requires 
the  barge  owner  to  be  liable  for  the 
operation  of  the  barge,  the  barge  owner 
will  actively  screen  towing  vessel 
operator  quality,  thus  reducing  the  risk 
of  oil  spills  bom  the  barge. 

3.  Economic  Impact  on  Remote 
Geographic  Areas,  Tourism,  and  Fishing 

The  Coast  Guard  requested  comments 
on  the  impact  of  the  SNPRM  on  areas 
that  are  geographically  remote,  or 
economically  dependent  on  tourism  or 
fishing.  One  comment  writer,  a 
representative  for  the  Commonwealth  of 
the  Northern  Moriaiu  Islands  (CNMI),  a 
cluster  of  islands  in  the  Pacific,  stated 
that  while  the  CNMI's  economy  is 
heavily  dependent  upon  tourism  and 
fishing  and  would,  therefore,  benefit 
from  oil  spill  prevention,  its  economy 
also  is  dependent  upon  oil  importation 
for  the  energy  resources  needed  to 
maintain  its  tourism  and  local  economy. 
This  comment  writer  asserted  that  if 
these  regulations  were  applied  to 
vessels  serving  ports  within  the  CNMI, 
they  would  either  eliminate  their 
service  or  raise  their  prices  significaittly, 
causing  substantial  damage  to  CNMI's 
egonomy.  The  comment  writer 
requested  that  the  Coast  Guard  exempt 
the  CNMI  or  modify  the  regulations  to 
consider  local  conditions  in  remote 
areas. 

The  Coast  Guard  has  revised  the 
operational  measures,  such  as  under- 
keel  clearance  requirements,  to  ensure 
that  local  port  conditions  are 
considered.  Because  the  revisions  will 
reduce  the  risk  of  an  accident  from 
single-hull  tank  vessels  and  also  be  cost 
effective  for  tank  vessel  owners  or 
operators  servicing  remote  locations,  an 
exemption  for  vessels  serving  the  CNMI 
is  not  contained  in  this  rulemaking. 
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4.  Vessel  Resouica  Management 
Training 

Tbe  Coast  Guard  requested  comments 
on  whether  vessel  resource  management 
training  should  be  required  or 
recommended  in  these  regulations.  One 
conunent  supported  the  Coast  Guard's 
proposal  to  require  vessel  resource 
management  training.  Another  commMit 
suggested  that  senior  ofBcers  and 
engineers  have  this  training  available  as 
an  alternative  to  the  proposed  bridge 
resource  management  training.  The 
Coast  Guard  has  reviewed  the  training 
requirements  proposed  in  the  SNPRM  in 
conjunction  with  STCW.  STOW  requires 
training  for  watchstanders  that,  if 
implemented  correctly,  will  improve  the 
quality  of  mariners  throughout  the 
industry.  Because  STCW  is  being 
implemoited  in  the  U.S.  and 
internationally,  the  training 
requirements  have  been  removed  from 
this  rule.  Company  guidance 
requirements  have  been  included  in  thia 
rule  to  ensure  that  bridge  resource 
management  philosophy  and  vessel 
speci^c  training  requirements  are 
supported  in,  and  made  effective  by. 
company  policy.  Companies  that  train 
their  employees  in  vessel  resource 
management  are  gaining  valuable 
employees  and  should  be  commended 
for  their  commitment  to  improving 
operational  safety  and  environmental 
conservation. 

5.  Rest  Hours  and  Travel  Time 

The  Coast  Guard  requected  comments 
on  travel  time  bctors  in  the  rest  hour 
requirements  proposed  in  the  SNPRM. 
One  comment  writer  asserted  that  air 
travel,  )et  lag,  and  time  zone  changes 
shouJd  be  factored  into  minimum  rest 
hour  standards.  Another  comment 
stiggested  that  the  need  to  consider 
travel  time  before  a  crew  member 
assumes  responsibility  is  legitimate.  The 
Coast  Guard  notes  these  concerns  and 
has  added  them  to  the  current 
rulemaking  proiect  entitled 
"IntematioojBl  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Seafarers.  1978 
(STCW):  Implementation  of  1995 
Amendments"  (CGD  95-062)  (61  FR 
13284;  March  26,  1996).  Because  the 
rest  hour  requirement  is  being 
implemented  as  part  of  STCW,  tbe  Coast 
Guard  has  removed  the  mininiiim  rest 
hour  requirements  bom  this  Bnal  rule. 

6.  Expansion  of  Work  and  Rest  Hoar 
Restrictioiu 

The  Coast  Guard  requested  comments 
on  the  feasibility  of  expanding  the 
application  of  work  hour  and  rest  hour 
rssthctioDs  of  section  4114  or  the 


adoption  of  similar  IMO  provisions, 
under  the  authorit^f  section  411S(b)  of 
OPA  90.  Several  comment  writers 
responded  to  this  request  and  their 
conunents  included  the  following:  The 
requirements  should  conform  tvith  the 
work  and  rest  hour  provisions  of  STCW 
and  should  not  go  beyond  them:  the 
requirement  should  be  more  inclusive 
and  require  rest  hours  before  departure 
as  well  as  rest  hours  before  arrival;  and 
the  rest  hour  requirenlbnts  should 
include  engineen  supervising  in 
bunkering  and  intenial  oil  transfers. 

Tbe  Coast  Guard  notes  these 
comments  and  has  determined  that 
expanding  the  work  hour  or  test  hour 
requirements  beyond  STCW 
requirements  is  not  apprcpriate. 
Because  another  rulemaking  is 
implementing  STCW.  this  mlemaking 
no  longer  includes  rest  hour 
requirements.  The  work  hours  originally 
required  by  section  4114  of  OPA  90 
remain  in  eSect. 

7.  Vital  Systems 

The  Coast  Guard  requested  comments 
on  reporting  requirements  for  the  Cailure 
of  specific  components  within  the 
proposed  vital  systems.  No  comments 
were  received  regarding  whether  the 
failure  of  a  system  should  or  should  not 
warrant  COTP  notification.  The  Coast 
Guard  has  retained  the  vital  systems 
requirement  in  this  rule  without 
mandating  a  reporting  requirement  if  a 
system  fails;  however,  mariners  are 
encouraged  to  follow  the  common 
practice  of  good  seamanship  and  the 
existing  reporting  requirements  in  33 
CFR  subchapter  P  remain  in  effect. 

8.  Autopilot  Use  on  Towing  Vessels 
The  Coast  Guard  requested  conunents 

on  the  inclusion  of  a  requirement  for 
primary  towing  vessels  to  have  a 
restriction  oh  the  use  of  the  autopilot 
similar  to  33  CFR  164.13(d).  One 
comment  writer  responded  to  this 
request,  stating  that  vessels  towing  tank 
barges  should  not  be  allowed  to  use 
autopilot  systems  in  rivers  and 
restricted  waters.  The  Coast  Guard 
agrees  that  it  is  not  a  recommended 
practice  for  a  towing  vessel  to  use  the 
autopilot  while  operating  in  restricted 
waters.  However,  there  are  times  when 
the  use  of  an  autopilot  is  necessary 
because  some  towing  vessels  are 
designed  to  be  operated  by  a  single 
person. 

9.  Pilot  Cards 

The  Coast  Guard  requested  comments 
on  whether  the  pilot  oud  should  hove 
additional  information.  One  comment 
suggested  that  information  on  the  pilot 
card  could  be  camUoed  with  the 


maneuvering  information.  The  Coast 
Guard  has  retained  the  pilot  card 
requirement,  as  proposed  in  the 
SNPRM,  because  the  format  is  inclusive 
and  reflects  international  standards. 

10.  Voyage  Data  Recorder  Equipment 

The  Coast  Guard  requested  comments 
on  requiring  the  use  of  voyage  data 
recorder  equipment,  inclusion  of  an 
early  warning  capability  in  a  recording 
device,  and  recommending  provisions 
for  near  miss  data  collection.  One 
comment  was  received  and  suggested 
that  all  vessels  over  1,600  GT  operating 
in  U.S.  waters  be  required  to  carry 
voyage  data  recorders  (VDRs)  because 
they  would  help  pinpoint  the  cause  of 
an  accident  and  assist  companies  in 
monitoring  bridge  watchstonding 
performance.  Although  this  final  rule 
does  not  include  a  requirement  for  a 
VDR,  the  Coast  Guard  is  researching  the 
application  of  this  type  of  equipment 
and  intends  to  work  further  with  IMO 
on  this  issue. 

11.  BowThrusters 

The  Coast  Guard  requested  comments 
on  the  fiaasibility  of  requiring  bow 
thrusters  on  single-hull  tankships.  One 
comment  writer  disagreed  with  a*bow 
thruster  requirement,  stating  that  bow 
thrusters  were  very  expensive  to  retrofit, 
IneHective  at  higher  speeds,  and  could 
not  substitute  for  escort  tugs.  The  Coast 
Guard  notes  this  comment  and  is  not 
including  requirements  for  bow 
thrusters  in  this  final  rule. 

12.  Routing  Restriction  Requirements 

The  Coast  Guard  requested  comments 
on  establishing  routing  restriction 
requirements.  Five  comments  were 
received,  four  of  which  suggested  that 
the  Coast  Guard  establish  requirements 
for  pilot  passage  plans  and  included  tbe 
following  comments:  implementation  of 
passage  plans  should  not  wait  for  IMO 
development;  and  plans  should  require 
pilots  to  advise  the  master  of  the 
intended  passage  because  passage  plans 
would  reduce  accidents.  Reference  was 
made  to  a  study  done  by  the 
TrannMrtation  Safety  Board  of  Canada 
regarding  the  operational  relationship 
between  ship  mastors.  watchkeeping 
officers,  and  marine  pilots.  This  study 
found  that  200  out  of  273  accidents 
taking  place  between  1981  and  1992 
involved  human  factors.  Of  these  200 
human  factor  related  accidents,  84 
involved  misconmiunication  between 
the  pilot  and  the  master.  An  opposing 
view,  by  the  remaining  comment  writer, 
stated  that  the  development  of  a  passage 
plan  would  be  ineSst^ve  and  time- 
consuming,  whereas  information 
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provided  by  the  Army  Corps  of 

Engineers  would  be  much  more  useful. 

The  Coast  Guard  supports  and 
recommends  the  use  of  pilot  passage 
plans.  With  the  implementation  of 
STCW  and  this  rule,  tbe  conference 
between  the  master  and  the  pilot  prior 
to  getting  underway  or  entering  port 
should  be,  or  will  shortly  evolve  into,  a 
valuable  exchange  of  transit  specific 
information.  This  rulemaking  reflects 
certain  elements  of  passage  plaiming  but 
does  not  specifically  mandate  that  the 
pilot  plans  the  voyage  because  the  tank 
vessel  owner  or  operator  is  liable  for  the 
vessel  and  its  cargo. 

13.  Empty  Wing  Tanks 

The  Coast  Guard  requested  comments 
on  the  economic  and  technical 
feasibility  of  significant  structural  refit 
to  reinforce  bulkheads  between  empty 
wing  tanks  and  cargo  tanks,  possible 
piping  refit,  and  substantial  stability 
reassessment.  One  comment  writer 
suggested  that  empty  wing  tanks  be 
considered.  Another  comment  writer 
asserted  that  keeping  wing  tanks  empty 
or  partially  full  to  reduce  the  likelihood 
of  oil  outflow  in  collisions  would  make 
trading  in  the  U.S.  economically 
disadvantageous  for  tankers  because 
empty  wing  tanks  would  not  only 
reduce  storage  flexibility,  but  would 
also  reduce  storage  capacity,  resulting  in 
an  increase  of  traffic  and  the  risk  of 
pollution. 

The  Coast  Guard  notes  that  requiring 
a  vessel  to  fit  structural  reinforcement 
and  piping  results  in  a  long  out-of- 
service  period  for  the  vessel  and  cause 
significant  cargo  shutout  costs.  The 
benefits  achieved  by  implementing 
empty  wing  tanks  are  from  post- 
accident  oil  outflow  reduction.  A  vessel 
will  be  higher  in  the  water  with  its  wing 
tanks  empty  and  its  cargo,  if  released, 
will  have  a  higher  outflow  rate  because 
of  the  increased  hydrostatic  pressure 
difference  between  the  oil  and  tbe  sea. 
Therefore,  in  a  grounding,  a  vessel  with 
empty  wing  tanks  could  actually  have  a 
higher  rate  of  oil  outflow  than  single- 
hull  tank  vessels  ballasted  properly  and 
carrying  oil  in  all  cargo  tanks.  The  Coast 
Guard  notes  these  conunents  and  has 
not  included  a  requirement  for  empty 
wing  tanks  in  this  rule  because  they  are 
not  cost-eSiactive. 

Personnel  Training  and  Information 

1.  General 

Several  comments  are  received  that 
addressed  general  applicability  aspects 
of  the  training  and  rest  hour  proposed 
requirements,  which  included  the 
following;  Training  should  be  required 
as  part  of  the  licensing  process  for  all 


mariners,  not  just  personnel  on  single- 
hull  tank  vessels;  training  and  manning 
requirements  should  not  be  unilaterally 
applied  to  licensed  officers  on  U.S. 
foreign  vessels;  towing  vessel  personnel 
should  be  clearly  indicated  and  required 
to  complete  the  training  requirements; 
and  training  should  be  mandatory  for  all 
vessels,  including  small  tank  vessels 
used  to  lighter. 

Several  comments  remarked  on  the 
relationship  between  the  proposed 
draining  and  rest  hour  requirements  and 
international  standards.  Twenty-four 
comment  writers  urged  the  Coast  Guard 
to  work  within  the  international 
process,  and  to  conform  with 
international  standards  such  as  STCW; 
Article  21  (2)  of  the  United  Nations 
Convention  on  the  Law  of  the  Sea 
(UNCLOS);  Articles  5.  6.  and  10  of  the 
Convention  on  High  Seas  of  1958;  and 
International  Labor  Organization  (ILO) 
Convention  No.  147.  Other  conunents 
suggested  that  the  requirements  of  this 
section  exceed  the  Coast  Guard's 
jurisdiction  under  international 
standards  and  represent  unacceptable 
interference  to  international  shipping 
operations. 

Because  of  the  implementation  of 
STCW,  the  Coast  Guard  has  revised  this 
rule  and  no  longer  requires  training  or 
rest  hotus  for  watchstandere  on  single- 
bull  tankships  or  primary  towing 
vessels  of  tank  barges.  Mariner  licensing 
requirements  are  being  revised 
extensively  in  another  rulemaking  and 
will  include  training  requirements 
similar  to  those  proposed  in  the 
SNPRM;  therefore,  both  foreign  and  U.S. 
mariners,  operating  all  commercial 
vessel  types,  will  soon  have  additional 
required  training  and  be  required  to 
have  rest  hours.  The  requirements  of 
STCW  must  be  implemented  by  each 
vessel's  flag  state.  STCW  also  contains 
provisions  for  port  state  control  to  allow 
the  effective  assessment  of  foreign 
mariner  competence.  These  provisions 
will  allow  the  Coast  Guard  to  ensure 
that  competent  mariners  are  operating 
both  foreign  and  U.S.  single-hull  tank 
vessels. 

Other  comments  include  specific 
recommendations  for  rising  the 
proposed  requirements  as  follows: 
emphasize  company  standing  orders, 
policy  and  proradures.  and  the  use  of 
case  studies:  consider  the  effects  of 
circadian  rhythm  on  vessel  persormel 
when  developing  training  programs; 
clarify  course  validation  or  certification 
requirements;  require  an  interactive 
computer  or  video  training  program 
because  it  would  enhance  safety,  and 
would  be  more  ship,  cargo,  and  route 
specific;  and  require  at  least  two 


English-speaking  people  on  tbe  bridge 

whenever  a  vessel  is  in  U.S.  waters. 

The  Coast  Guard  agrees  that  any 
company  policy  and  procedures  that 
support  bridge  resource  management 
principles,  new  crew  member 
orientation,  or  any  other  company 
standing  orders  are  effective  and 
essential  to  safe  vessel  operation.  The 
policy  and  procedure  requirements  in 
this  liile  reflect  STCW  and  have  been 
included  because  of  their  benefit  in 
reducing  accident  risk.  Any  computer 
training  or  other  state  of  the  art  training 
techniques  may  also  be  beneficial; 
however,  due  to  STCW  training 
implementation,  the  Coast  Guard  has 
not  included  these  types  of 
requirements  in  this  rulemaking.  Tbe 
Coast  Guard  hasjiot  specifically 
required  that  personnel  speak  English; 
however,  it  is  not  in  keeping  with  the 
standards  of  prudent  seamanship  if 
bridge  personnel  cannot  effectively 
.communicate  with  the  pilot,  other 
vessels,  or  vessel  traffic  system  (VTS) 
personnel,  due  to  language  difficulties. 

Other  comments  noted  that  because 
independent  operators  may  not  have 
adequate  resources  to  provide  effective 
training  programs,  they  should  be 
required  to  attend  commercial  training 
programs.  Another  comment  noted  that 
course  completion  does  not  necessarily 
ensure  watchstander  proficiency  and    ' 
the  Coast  Guard  should  be  more 
proactive  in  supporting  proficiency 
assessment  requirements  at  IMO. 
Several  comment  writers  asserted  that 
this  proposed  section  is  biased  against 
single-hull  vessels,  and  urged  the  Coast 
Guard  to  conform  solely  to  OPA  90 
restriction.  Another  comment  writer 
also  requested  definitions  of  the  terms 
"owner"  or  "operator". 

The  Coast  Guard  notes  that  smaller 
companies  may  not  be  able  to  train 
persoimel  as  cost  effectively  as  larger 
companies;  however,  by  setting 
minimum  standards  of  proficiency 
within  the  licensing  requirements,  as 
STCW  does,  even  small  companies 
should  have  competent  employees.  The 
Coast  Guard's  support  of  training  at  IMO 
was  key  in  the  development  of  STCW: 
the  Coast  Guard  will  continue  to  work 
toward  comprehensive  competence 
standards  for  mariners.  OPA  90 
conveyed  the  need  to  regulate  existing 
vessels  without  double  hulls  prior  to 
their  phaseout  dates.  This  rule 
implements  that  Congressional  mandate 
and  uses  the  definitions  of  "owner"  or 
"operator"  as  stated  in  OPA  90. 

2.  Bridge  Resource  Management 
Training 

One  conunent  writer  supported 
proposed  S  1S7.41S  as  written.  Other 
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comments  suggested  revising  the 
reqairemeDt  as  follows:  iodude 
simulator  training;  change  the  name  of 
this  section  to  Bridge  Teem 
Management  Training  since  courses  tn 
Europe  m  Bridge  Rasaunca  Management 
Training  do  not  reflect  the  provisians  of 
S  157.415  of  the  SNPRM:  and  ensure 
that  the  requirement  does  not  limit 
training  to  a  commercial  course. 

Thirteen  comment  writers  asserted 
that  the  proposed  12-montfa 
implementation  of  this  training  was  too 
short  and  suggested  that  the 
implementation  period  be  increased  to 
36  months  or  1  year  after  STCW  enters 
into  force  because  the  number  of 
personnel  who  need  training  would 
exceed  present  training  hciuty  capacity 
and  cumulative  expenses  would  be 
difficult  to  meet.  Similarly,  another 
comment  requested  that  foreign 
mariners  be  allowed  to  compMe  Coast 
Guard-approved  commercial  or 
company  courses  within  5  years  rather 
than  36  months.  Two  refresher  training 
requirement  revisions  were  suggested: 
one  suggested  every  3  years;  one 
supported  the  5-year  training 
requirement  as  proposed. 

The  Coast  Guard  has  raviiad  this 
section  in  this  final  rule  to  reflect  the 
requirements  in  STCW.  Section  B-Vm/ 
2,  Part  3.  Training  is  not  required  in  this 
perticular  final  rule;  however,  it  has 
been  proposed  in  a  separate  rulemaking 
entitled  "International  Conventian  on 
Standards  of  Training,  Certification  and 
Watchkeeping  for  Seafarers.  1978 
(STCW):  Implementation  of  1995 
Amendments"  (61  FR  13284;  March  26, 
1996).  This  rule  does  include  a 
requirement  for  owners  or  operators  to 
provide  policy  and  procedures 
addressing  the  bridge  resource 
management  issues  in  STCW.  The  Coast 
Guard  has  detailed  the  need  for  concise 
company  guidance  in  its  FTP  program 
to  reduce  the  risk  of  accidents.  The 
Company  guidance  required  by  this  rule 
will  give  the  master  and  officers  in 
charge  of  the  navigational  watch  clear 
instructions  of  company  expectations 
and  emphasize  the  serious  ramifications 
of  poor  bridge  resource  management. 
Although  this  guidance  was  place  in 
Section  B  of  STCW.  and  is  not  part  of 
the  mandatory  requirements  of  STCW, 
the  Coast  Guard  has  determined  that 
masters  and  officers  in  charge  of  a 
navigational  watch  need  to  be  familiar 
urith  this  guidance  to  ensure  the 
enviromnental  protection  of  U.S.  waters 
fiom  single-hull  tank  vessels.  Because 
the  hazard  oi  bulk  oil  spills  due  to  tank 
barges  can  also  be  reduced  through 
implementation  of  bridge  resource 
management  policy,  the  requirement, 
which  ensures  that  towing  vessel 


opeiatan  are  also  provided  with  barge 
owner  and  operator  guidance,  haa  bean 
included.  Implementation  of  this 
requirement  coincides  with  the  STCW 
timeline  of  February  1, 1997. 

3.  Vessel  Specific  Watch  Training 
Seventeen  comments  addressed 
raquitementi  as  proposed  in  $  157.420, 
four  of  which  supported  this  provision; 
although  one  noted  thai  confirmation  of 
completion  of  training  would  be 
difficult  for  barge  owners  or  operators 
that  lease  towing  vessels.  Other . 
comments  included  the  following: 
clarify  how  academic  training  is  to  be 
received;  apply  academic  training  to  the 
master  and  the  officer  in  charge  of  a 
navigational  watch  only,  instead  of 
applying  it  to  all  watchstandere,  which 
is  excessive  J  157.415);  make  a 
distinction  between  onboard  training 
and  academic  inatructian  and  include 
both  in  training  programs;  emphasize 
specific  vessel  attributes  instead  of 
general  requirements;  and  remove  the 
requirement  for  error  trapping  because  it 
is  a  term  more  appropriately  applied  to 
system  saiety  engineers  rather  than 
marinan.   - 

Of  (even  comments  received  that 
urged  only  onboard  training  be  given, 
four  suggested  that  supervising  officen 
conduct  the  training.  Another  conmient 
suggested  that  training  ashore  be 
conducted  by  supervisory  personnel. 
Other  comments  received  indicated  that 
refieshsr  training  be  linked  to  a 
mariner's  license  renewal  (every  S 
years)  while  another  comment  suggested 
elimiiMting  the  refresher  training 
requirement. 

The  Coast  Guard  is  revising  this 
section  in  this  final  rule  to  reflect  the 
requirement  in  STCW,  Section  A-I/14. 
In  the  final  rule.  Owners  or  operatora 
are  required  to  provide  policy  and 
procedures  addressing  the  vessel 
specific  watch  training  issues  in  STCW. 
This  complements  the  requirements  in 
STCW  and  ensures  that  companies 
implement  them.  The  requirement  also 
ensures  that  barge  owners  or  operators 
provide  policy  and  procedures  to 
towing  vessel  persormel  to  ensure  that 
the  company  policy  is  clear.  The  Coast 
Guard  intends  to  enforce  this 
requirement  by  reviewing  the  policies 
and  procedural  guidance  provided  to 
towing  vessel  petsoruiel  by  the  barge 
owner  or  operator.  An  oversight 
program,  or  other  management  system, 
should  be  developed  by  the  barge  owner 
or  operator  to  ensure  that  the  policy  and 
procedures  are  clear  and  implemented 
effectively.  The  implementation  of  this 
requirement  coincides  with  the  STCW 
implementation  date  of  February  1. 
1997. 


4.  Minimum  Rest  Hour  Raquiremsnls 

Thitty-t«ro  comments  addressed 
requirements  as  proposed  in  $  157.425. 
two  of  which  supported  this  provision. 
The  other  comments  included  the 
following:  Clarify  the  phrase  "prior  to 
cargo  transfer  operations";  clarify  the 
rest  hour  requirements  for  shifting 
between  piers;  remove  the  rest  hour 
requirement  because  it  does  not  imply 
a  reduction  in  a  mariner's  fatigue; 
remove  the  rest  hour  requirement 
because  the  additional  crew  needed  to 
meet  this  requirement  would  have  less 
expertise  and  increase  the  risk  of  an 
accident;  ensure  that  the  rest  hour 
requirement  does  not  include 
monitoring  a  pilot's  rest  time;  and 
ensure  that  the  rest  hour  requirement 
does  not  allow  owners  or  operators  to 
assess  a  crew  member's  fitness  for  duty 
in  the  event  the  crew  member's  rest 
houn  are  interrupted  by  drills  or 
emetgenaes. 

Several  comments  qiiestionad  the 
Coast  Guard's  narrow  application  of  this 
section  to  masters  and  recommend  that 
the  rest  hour  requirements  be  appUed  to 
nustera  at  all  times.  Othera  recommend 
that  the  rest  hour  requirement  be 
applicable  to  watchstandere  both  before 
port  arrival  as  well  as  before  port 
departure.  Some  comments 
recommended  the  rest  hour 
requirements'  applicability  to  be 
expanded  to  all  crew  memben 
supervising  bunkering  or  internal  oil 
transfers.  Another  comment 
recommended  that  the  Coast  Guard 
pureue  a  change  to  46  U.S.C.  8104. 
which  would  allow  rest  periods  and 
coincide  with  the  provisions  in  STCW. 

As  noted  by  many  of  the  comment 
writers,  STCW  addresses  rest  hour 
requirements.  Because  it  is  effective  and 
beneficial  to  include  all  marinera  in  the 
rest  hour  requirement,  not  just  mariners 
on  single-hull  tank  vessels,  the 
proposed  rest  hour  requirement  has 
been  removed  bom  this  rule. 
Implementation  of  STCW  is  well 
underway  and,  therefore,  marinera  on 
both  U.S.  axCi  international  vessels  will 
be  subject  to  rest  hour  requirements  by 
February  1, 1997.  In  addition  to  these 
requirements,  the  work  hour 
requirements  of  section  4114  of  OPA  90 
remain  in  effect. 

Surveys 

1.  Enhanced  Survey  Requirements 

Sixteen  comment  writen  responded 
to  proposed  $157,430,  two  of  whom 
supported  the  requirements  as  written. 
Other  comments  included  the  following: 
Clarify  how  the  enhanced  survey 
implementation  coincides  with  46  CFR 
part  31;  clarify  how  the  enhanced 


Federal  Register  /  Vol.  61.  No.  147  /  Tuesday.  July  30,  1996  /  Rules  and  Regulations         39777 


survey  implementstipn  coincides  with 
classification  special  survey 
requirements;  apply  the  Critical  Area 
Inspection  Plan  (CAIP)  program  to  all 
single-hull  tank  vessels  5,000  GT  or 
larger  apply  requirements  of  this 
section  to  all  tankers  and  bulk  carriare; 
conform  the  proposed  section  to 
Regulation  13G  of  MARPOL  73/78;  and 
harmonize  the  section  with  the 
requirements  adopted  by  the 
International  Association  of 
ClassificsUon  Societies'  (lACS) 
members. 

One  comment  writer  teconunended 
eliminating  the  proposed  alternative 
enhanced  survey  option  for  smaller 
tankships  and  tank  barges  because  it 
complicates  the  requirements.  Two 
comments  recommended  that  the  Coast 
Guard  clarify  the  approval  procedures 
for  independent  auditing  authorities 
within  the  alternative  provision.  Foiir 
comment  writers  recommended 
considering  shipowners'  self-assessment 
programs  as  an  alternative  to  the 
enhanced  survey  requirement. 

Regulation  of  all  tank  vessels  and  bulk 
carriers  is  not  within  the  scope  of  this 
rulemaking.  The  Coast  Guard  has 
revised  the  enhanced  survey 
requirement  in  this  final  rule  to  clarify 
that  the  survey  program  will  begin  at  a 
vessel's  next  regularly  scheduled 
drydock  exam.  For  U.S.  tank  vessels, 
this  revision  means  that  the  next  time 
the  vessel  is  required  by  46  CFR  31.10- 
21  to  complete  a  drydock  examination, 
as  defined  in  46  CFR  31.10-20,  it  must 
implement  an  enhanced  survey 
program.  For  foreign  tank  vessels,  the 
enhanced  survey  program  must  be 
implemented  at  the  next  drydock 
required  by  the  flag  administration.  This 
implementation  should  not  conflict 
with  special  surveys  required  under 
classification  society  rules.  lACS  has 
implemented  these  enhanced  survey 
requirements  since  1995  on  most 
existing  tankships  because  they  are  also 
required  by  MARPOL  73/78  to  meet 
Regulation  13G.  A  vessel  complies  with 
this  rule  if  it  meets  the  enhanced  survey 
requirements  of  Regulation  13C  of 
MARPOL  73/78.  Requiring  the  CAIP 
program,  in  addition  to  the  enhanced 
survey  program,  would  be  costly  and 
redundant:  however,  the  CAIP  program 
implemented  for  some  tankships  is 
comparable  to  international  enhanced 
survey  requirements.  Therefore,  this 
rule  has  been  revised  to  include  an 
equivalency  provision  for  vessels 
enrolled  in  CAIP  program.  A  Coast 
Guard  review  of  the  program  has  been 
included  in  this  revision  to  ensure  that 
it  is  comparable  to  the  enhanced  survey 
requirements  prior  to  an  equivalency 
determinatioa. 


The  provision  tor  smaller  tankships 
and  tank  barge  ownera  or  operators  to 
have  an  alternative  survey  program 
remains  in  the  rule  to  reduce  cost  to 
small  business  ownere  and  those  not 
subject  to  MARPOL  73/78  requirements. 
Revisions  to  the  alternative  survey 
requirements  were  made  to  reflect  the 
acceptance  of  a  professional  engineer  as 
a  third  party  overeight  to  the  program. 
Not  only  will  this  revision  ensure  that 
the  program  is  implemented  and  kept 
active  through  the  vessel's  life,  but  it 
will  clarify  and  recognized  the  value  of 
independent  auditing  by  knowledgeable 
individuals. 

2.  Vital  Systems  Surveys 

Seventeen  comment  writers 
responded  to  proposed  $  157.435.  one  of 
whom  supported  the  requirement.  Other 
comments  included  the  following: 
Conform  the  proposed  section  with  the 
ISM  Code;  remove  proposed  S  157.435 
because  the  ISM  Code  and  industry 
already  conform  with  this  requirement; 
remove  proposed  §  157.435  because  the 
requirement  are  already  covered  by  the 
Federal  Declaration  of  Inspection;  revise 
proposed  §  157.435  to  include  only  the 
checklist  requirements;  develop  a 
imiform  list  of  elements  for  each  system 
noted  in  this  section  rather  than 
incorporating  industry  standards; 
include  communication  system  and 
navigation  system  surveys  in  the 
requirement:  inspect  all  vessel  moorings 
twice  a  year  instead  of  the  proposed 
frequency:  require  that  logbook  entries, 
including  surveys  and  checks,  be  done 
in  the  deck  logbook,  and  not  the  Oil 
Record  Book. 

Several  comments  recommended 
adding  the  requirement  to  inspect 
mooring  lines  and  emergency  towing 
lines  before  arrival  or  departure,  as 
appropriate.  One  comment 
recommended  using  standby  tugs  while 
moored  in  extreme  areas  and  suggested 
that  research  be  conducted  on  mooring 
a  vessel  to  a  pier  using  a  magnetic  field. 
Another  comment  suggested  that  the 
following  activities  be  conducted  more 
frequently:  Hydro-pressure  testing  of 
cargo  handling  equipment;  calibration 
of  safety  pressure  relief  devices  in  cargo 
pumping  systems,  and  tank  pressure 
and  vscuimi  devices:  and  exercising  of 
critical  components  of  the  system  such 
as  crude  oil  wash,  inert  gas,  tank  level 
indicators  or  alarms.  This  comment 
writer  asserted  that  theee 
recommendations,  if  implemented, 
would  reduce  the  risk  of  spills. 

The  Coast  Guard  has  reviewed  the 
requirements  proposed  in  the  SNPRM 
and  has  revised  them  slightly.  This  rule 
goes  beyond  the  requirements  of  the 
Federal  Declaration  of  Inspection 


requirements  and  also  reflects  cuireat 

recommended  safety  practices 
developed  by  the  International  Chamber 
of  Shipping,  Oil  Companies 
International  Marine  Forum,  and  the 
International  Association  of  Ports  and 
Harbors.  No  checklists  were  proposed  in 
the  SNPRM  and  none  have  been 
developed  for  this  final  rule.  The 
International  Safety  Guide  for  Oil 
Tankers  and  Terminals  (ISGOTT), 
which  is  incorporated  by  reference, 
contains  sufficient,  valuable  safety 
guidance  to  personnel  in  charge  of 
transfer  operations.  The  Coast  Guard  has 
incorporated  the  fourth  edition  of 
ISGOTT  rather  than  the  proposed 
second  edition.  This  newer  edidon 
contains  formal  changes  and  includes 
safety  measures  for  loading  at  terminals 
having  vapor-emission  control  systems. 

The  ISM  Code  does  not  specifically 
address  or  require  companies  to  develop 
the  safety  measures  detailed  in  this  rule. 
It  is  anticipated  that  this  requirement 
will  become  part  of  the  company's 
Safety  Management  System  when  it 
implements  the  ISM  Code. 

'This  rule  was  also  revised  to  allow 
personnel  on  tank  vessels  to  inspect 
mooring,  emergency  towing,  and 
anchoring  gear  either  prior  to  entering 
port  or  prior  to  getting  underway.  The 
survey  frequency  in  this  rule,  rather 
than  a  less  frequent  survey,  is 
appropriate  due  to  the  propensity  for 
severe  weather  to  shift  or  damage  this 
typically  exposed  gear.  Communication 
and  navigation  siuveys  were  not 
proposed  in  the  SNPRM  and  are  not 
included  in  this  rule  because  they  are 
required  by  33  CFR  part  164  for  vessels 
1,600  CT  or  more  and  are  proposed  in 
a  separate  rulemaking  for  towing  vessels 
(60  FR  55890;  November  3, 1995).  The 
logging  requirement  for  this  rule  has 
been  revised  to  reflect  entry  of  vital 
systems  surveys  in  the  deck  logbook  or 
other  onboard  documentation.  The 
Coast  Guard  notes  that  measures  such  as 
magnetizing  or  requiring  additional  tugs 
at  pier  facilities  may  have  some  benefit, 
but  these  measures  are  not  included  in 
this  rule  because  the  cost  to  implement 
them  would  be  prohibitive  to  many 
ports. 

Navigation  and  Maneuverability 
1.  Autopilot  Alarm  or  Indicator 

Thirteen  comment  writers  responded 
to  proposed  §  157.440.  five  of  whom 
supported  the  requirement  as  written. 
Other  comments  suggested  that  the 
requirement  should  not  allow  the  usage 
of  the  autopilot  in  rivers  or  restricted 
waterways.  One  comment  writer, 
however,  asserted  that  the  requirements 
of  this  section  are  unnecessary  because 
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a  properly  tninsd  watch  oificar  always 
knows  the  status  of  his  or  her  course. 
Autopilot  use  is  specifically  limited 
for  lank  vessels  1 ,600  GT  or  more  in  33 
CFR  154.13  and  currently  includes  most 
restricted  waterways  and  riven.  The 
Coast  Guard  has  not  specified  additional 
autopilot  lestrictiona  because  this 
autopilot  alann  or  indicator  requirement 
will  eflisctively  reduce  the  misuse  of 
autopilot  whao  close  to  shore  or  in 
vessel  traffic  systems.  Some  companies 
have  instaUad  these  alanns  and  have 
found  that,  even  with  hi^y  skilled 
watchstandets,  the  alarm  has  sounded 
in  waten  where  a  dlsaogagad  autopilot 
%iras  requirad.  The  Coest  (kiard  is 
rataining  the  autopilot  alarm  or 
indicator  raquiramants  in  this  final  rule 
because  ensuring  the  autopilot  la 
engaged  only  in  certain  waters  is 
boeficial. 

Z.  Maneuvering  Perfonnance  Capability 
Nineteen  comment  writen  responded 
to  propceed  $  157.445.  five  of  whom 
supported  the  lequiremenL  Some  of  the 
comments  suggested  applicability 
diangss  inchuong  the  following:  Apply 
proposed  S  157.445  to  all  veaseb, 
tegirdlass  of  their  flags;  extend 
applicatioa  of  the  piopoeed  $  1S7.445  to 
double  hull  vessels:  work  within  IMO  to 
apply  IMO  Kaeohitiao  A.751(18)  to  all 
vessels  and  include  inlematiooally 
agreed  upon  compliance  stipulatioos; 
remove  proposed  J  157.445  Decause  the 
laaneuveriiw  capability  meesuiements 
of  IMO  Resolution  A.7S1(18)  are 
intended  only  for  new  vessels,  many 
existing  vessels  would  fail  the  capability 
Qiteria.  and  it  is  unreasonable  to  require 
certain  maneuvers  at  90  percent  of  full 
speed:  and  remove  the  requirement 
because  it  is  costly,  difficult  to 
complete,  end  not  benefidaL 

One  comment  writer  asserted  that 
proposed  S  157.445  is  too  complex  and 
considered  current  regulations 
adequate.  Other  comments  for  revisiohs 
to  proposed  J  157.445  included  the 
following:  Accept  Annex  1.2.1  in 
addition  to  proposed  Annex  1.2.2: 
specify  that  tests  be  conducted  on  only 
one  vessel  of  the  class;  clarify  that  if  a 
vessel  foils  to  meet  the  maneuvering 
criteria,  the  vessel  owner  or  operator 
will  not  be  liable  for  allowing  the  vessel 
to  enter  port;  remove  the  reporting 
requirement  in  proposed  §157.445 
because  it  is  burdensome  and 
misinterpretatioo  could  occur,  provide 
criteria  to  the  COTP  on  applying 
reatrictiops:  revise  the  list  of  criteria  that 
OOTPs  can  impose  by  removing 
proposed  tug  escort  and  speedUmit 
options  and  including  operational 
restrictions,  such  as  reduced  speed 
operation. 


Regulation  of  all  vessels  or  double 
hull  tank  vessels  is  not  within  the  scope 
of  this  rulemaking.  The  Coast  Guard  has 
considered  the  applicability  of  these 
maneuvering  performance  tests  to 
existing  veseels  and  has  retained  the  test 
requirements.  The  maneuvering 
capability  standard  has  been  removed 
because  the  standards  are  for  new 
construction  while  the  testing  of  the 
vessel's  maneuvering  capabiUty  is  the 
focus  of  this  rulemaking.  By  eliminating 
the  requirement  to  meet  the 
maneuvering  capability  standard,  there 
is  no  longer  an  issue  of  vessel  failure. 
The  requirement  has  also  been  revised 
to  allow  the  test  methods  of  mther 
Annex  1.2.1  or  1.2.2  of  IMOResolution 
A.751(1B)  to  complete  the  tests. 
Therefore,  scale  model  tesU  or  computer 
predictions,  validated  by  full-scale 
trials,  or  full-scale  trial  results  are 
acceptable.  Those  vessel  owners  or 
operatois  that  contend  that  the  vessel's 
full-scale  trials  would  be  unsafe,  can 
now  use  other  teduological  meens  to 
meet  this  requirement.  Additionally, 
this  rule  allows  tankship  owners  or 
opeiaton  to  substitute  the  test  results  of 
a  sister  vessel  if  its  hydrodynamic  and 
propulsion  design  characteristics  are  the 
same.  By  retaining  this  requirement,  the 
Coast  Guard  ensures  that  the  vessel's 
maneuvering  capability,  including 
valuable  overshoot  an^  information 
and  detailed  .stopping  capabilities,  are 
posted  and  discuaed  prior  to  port  entry 
or  departure.  The  COTP  reporting 
requirement  proposed  in  the  SNPRM 
has  been  removed  and  replaced  with  a 
requirement  for  the  master  to  discuss 
the  maneuvering  test  results  with  the 
pilot.  The  Coast  Guard  antidpstes  that 
a  transit  specific  discussion  of 
maneuvering  capability  between  the 
pilot  and  the  mastar  is  sufficient  to 
reduce  the  risk  of  accidents. 

3.  Maneuvering  and  Vessel  Status 
Information 

Thirteen  comment  writers  responded 
to  proposed  $  157.450,  five  of  whom 
supported  the  requirement  and  the 
incorporated  stanidards.  Other 
comments  included  the  following: 
Combine  pilat  card  and  maneuvering 
information  requirements  into  one 
document;  reconcile  the  proposed 
section  with  33  CFR  164.35(g)  and  46 
CFR  35.20-40  to  eliminate  ccmflicting 
requirements;  remove  the 
maneuverability  booklet  requirement 
because  it  is  of  little  value;  retain  the 
information  on  the  tanker's  particulara' 
recorded  on  the  pilot  card  because  it  is 
valuable:  delete  the  entire  proposed 
5 157.450  because  it  is  not  practical;  and 
apply  the  requirements  to  all  new  and 


existing  U.S.  and  foreign  vessels  over 
1,600  GT  entering  U.S.  waters. 

The  Coast  Cuanl  has  retained  the 
maneuvering  and  vessel  status 
information  requirement  in  this  final 
rule  and  has  made  it  applicable  to  the 
vessels  covned  by  section  4115(b)  of 
OPA  90:  however,  the  maneuverability 
booklet  requirement  in  IMO  Resolution 
A.601  Aimisx  3.3  is  not  required. 
Combining  the  pilot  card  with  other 
maneuvering  inioimation  is  not 
required  because  the  format  of  the  pilot 
card,  maneuvering  poster,  and  other 
maneuvering  faifocmation  has  been 
accepted  by  the  international 
community.  The  maneuvering  poster 
requirement  of  this  rule  is  mora  detailed 
than  the  requirements  of  33  CFR  part 
164  and  46  CFR  part  35  in  that  they 
require  squat  and  other  engine 
information  to  be  displayed  along  with 
the  general  turning  drole  information. 
The  format  of  the  required  maneuvering 
poster  is  also  standardized  to  enable 
quick  review  of  this  data  and  to  prevent 
omission  of  important  informatioo. 
Meeting  the  requirements  of  IMO 
Resolution  A.601(15)  does  not 
necessarily  ensure  that  the  requirements 
of  33  CFR  part  164  and  46  CFR  part  35 
have  also  been  met. 

4.  Minimum  Undei^Keel  Clearance 

The  Coest  Guard  received  169 
conunents  that  responded  to  proposed 
S  157.455,  four  of  which  supported  this 
section.  Many  of  the  comments 
suggested  removal  of  propoaed 
S  157.455  for  the  following  reeaona: 
most  unintentional  groundings  are 
caused  by  operator  error  or  mechanical 
failure  rether  than  inadequate  clearance; 
eech  port  already  as  draft  limits  based 
on  its  own  geography:  calculations  are 
unreliable  because  of  variable 
environmental  foctors  and  vessel 
schedules;  the  public  may  pensive 
proposed  §  157.455  as  "a  quick  fix"  and, 
in  some  cases,  if  implemented,  may 
sctually  be  detrimental  to  marine  safety: 
8  vessel  operetor's  own  safety  program 
is  sufficient:  studies  have  not  indicated 
that  this  requirement  would  result  in 
increased  safety:  tank  vessel  ownere  and 
operatore  may  be  Unable  to  calculate 
clearances  based  on  lack  of  local 
knowledge:  it  is  more  appropriate  to 
include  under-keel  clearance  awareness 
and  calculation  requiieroents  as  a 
training  requirement;  a  vessel's  liability 
cap  may  be  broken  if  it  is  grounded 
outside  the  navigational  channel:  the 
authority  of  the  COTP  is  undermined 
and  proposed  §  157.455  is  contrary  to 
FTP'S  partnerehip  policy:  propoeed 
$  157.455  replaces  the  valuable  local 
knowledge  of  the  mariner  with  the 
COTP;  and  propoeed  §  157.455,  if 
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implemented,  could  wrongly  extend  to 
all  vessels. 

Other  comments  suggested  that  the 
calculation  of  the  anticipated  under-k^|^ 
clearance  was  acceptable:  however,  the 
COTP  reporting  requirement  was 
unacceptable  for  the  following  reasons: 
The  role  of  the  COTP.  as  an 
independent  authority  able  to  enforce 
clearance  requirements  without  being  a 
party  to  the  decision,  should  be 

£  reserved;  proposed  §  157.455  should 
B  revised  to  prohibit  the  passage  of 
vessels  unable  to  navigate  the  channel 
without  touching  the  bottom  because  it 
would  be  clear,  enforceable,  and  not 
require  COTP  approval;  and  authority  of 
the  COTP  is  illusory  and  would  not  be 
used  because  of  the  CCTTP's 
unwillingness  to  depart  &om  the  official 
Coast  Guard  standard. 

One  key  issue,  addressed  by  143 
comment  writers,  was  that  under-keel 
clearance  levels  should  be  determined 
locally  because  of  the  variety  of  local 
conditions  and  expertise.  Another 
comment  suggested  that  because  shoals 
establish  a  maximum  loading  draft  that 
could  vary  daily,  the  local  minimum 
under-keel  requirements  should  be  set 
on  a  daily  basis.  Several  comments 
suggested  that  the  Coast  Guard  allow  the 
COTP  to  grant  exceptions  in  situations 
where  there  might  be  a  need  to  deviate 
irom  the  minimum  under-keel  clearance 
regulations  because  of  safety  or  other 
compelling  port  operation  purposes. 
Other  comment  writers  recommended 
that  the  requirement  either  exclude  or 
make  clearance-reduction  allowances 
for  the  facility.  Another  comment 
suggested  that  the  Coast  Guard  should 
only  intervene  in  the  event  of 
intentional  overloading,  misstating,  or 
understating  of  the  draift. 

Four  comments  specifically 
recommended  reducing  the  frequency  of 
calculating  under-keel  clearance  and 
designating  a  local  authority,  other  than 
the  COTP,  to  set  minimum  under-keel 
clearance  requirements  and  provide 
water  depth  data.  Other  comments 
suggested  that  the  calculation  include 
more  detail  such  as  squat,  size  of  the 
vessel,  ship  handling,  swell,  tidal 
conditions,  type  of  seabed,  and  salinity. 

In  contrast,  several  comments 
suggested  expanding  the  minimum 
under-keel  clearance  requirement  to 
inobide  the  following:  Etouble  hull  tank 
vessels;  double  bottom  tank  vessels;  and 
all  vessels.  Other  comments  suggested 
the  following;  provide  precedence  over 
other  commercial  vessels  for  fully- 
laden,  heevy  beam,  self-propelled  tank 
vessels;  prescribe  convoy-transit-times 
for  potentially  high-risk  vessels;  require 
escort  tugs  be  used  wherever  possible; 
and  require  more  than  just  the  vessel 


peraonnel  to  calculate  the  under-keel 
clearance. 

Because  OPA  90  section  411^(b) 
addresses  existing  vessels  without 
double  hulls,  expanding  this 
requirement  to  include  all  vessels, 
double  hull  vessels  or  bulk  carriers  is 
not  within  the  scope  of  this  rulemaking. 
The  Coast  Guard  has  revised  the 
anticipated  under-keel  clearance 
requirement.  The  requirement  no  longer 
has  a  standard  of  .5  meter:  however,  the 
rule  retains  under-keel  calculations  and 
review  of  port  requirements  because  the 
need  for  single-hull  tank  vessels  to 
ensure  good  safety  practices  relating  to 
under-keel  clearance  while  transiting 
port  is  particularly  essential.  The 
proposed  .5  meter  reporting  requirement 
has  also  been  revised  in  this  rule 
because  the  Coast  Guard  recognizes  that 
many  ports  have  effectively  set 
guidelines  followed  by  most  vessels. 
Instead  of  the  COTP  reporting 
requirement,  the  master  and  pilot  must 
review  the  anticipated  clearance.  The 
pilot  acts  as  an  advisor,  not  as  a 
regulator.  Partnerships  and  other  civic 
groups  all  assist  the  Coast  Guard  in  its 
effort  to  make  the  industry  safe: 
however,  owners  and  operators 
continue  to  ignore  cooperatively 
developed  safety  practices  when  profits 
are  favorable.  Oil  spills  have  occurred 
because  tank  vessels  enter  port  with 
drafts  too  deep  for  the  fodUty  and  then 
"find"  an  anchor  or  rock  as  they 
intentionally  ground  at  the  facility. 
Because  this  rulemaking  emphasizes 
risk  reduction,  grounding  any  vessel  at 
the  facility,  espedally  an  existing  tank 
vessel  witbout  a  double  hull  or  double 
bottom,  is  not  deemed  prudent. 

The  factors  used  to  calculate 
antidpated  under-keel  clearance  remain 
general  because  the  Coast  Guard  has 
emphasized  the  plaiming  and  review  of 
the  Calculation  by  the  master,  pilot,  and 
owner  or  operator.  The  Coa.'it  Guard 
anticipates  that  a  mariner,  especially 
one  that  has  met  the  competency 
requirements  of  STCVV,  will  use  the 
appropriate  factors  such  as  salinity,  tide, 
and  sinkage  to  complete  the  antidpated 
under-keel  clearance  calculation.  This 
rule  specifically  requires  the  master  to 
review  the  calculations  with  the  pilot  in 
order  to  ensure  that  a  valuable  exchange 
of  relevant  information  occurs  prior  to 
the  transit.  This  rule  also  lies  the  owner 
or  operator  into  the  decision-making 
prcx»ss.  If  owners  or  operators  influence 
the  master  to  enter  port  with  under-keel 
clearances  that  are  imprudent  or  not  in 
line  with  pilot  safety  guidance,  the 
vessel  owner  or  operator  may  risk  the 
loss  of  the  limits  on  liabiUty  if  the  vessel 
grounds  during  transiL 


Additional  Requirements  for  Tank 


Of  the  lew  comments  received 
addressing  additional  requirements  for 
tank  barges,  two  supported  the  proposed 
requirements  as  written.  Another 
comment  suggested  that  proposed 
$  157.460(a)  be  removed  because  two 
engines,  a  single  screw,  and  duplicate 
controls  have  proven  to  be  safe.  Other 
comments  expressed  concern  that  the 
tank  barge  owner  or  operator  would 
have  a  difficult  time  ensuring  that  the 
towing  vessel  meets  the  proposed 
steering  and  tendering  requirements. 
The  Coast  Guard  has  retained  these 
requirements  to  ensure  the  safe 
operation  of  tank  barges.  If  a  towing 
vessel  owner  has  duplicate  controls,  but 
not  an  alternate  power  unit,  positive 
steering  control  carmot  be  maintained. 
Barge  owners  or  operators  should  be 
able  to  screen  towing  vessels  for  these 
requirements,  either  by  physically 
checking  that  this  equipment  is  in  place, 
or  using  a  contractual  agreement  as  a 
basis  for  hiring  appropriate  towing 
vessels. 

Emergency  Littering  Requirements  for 
Tanic  Vessels 

Eleven  comment  writers  responded  to 
proposed  S  157.410,  six  of  whom 
supported  the  requirement  as  written. 
The  remaining  fiveconunent  writere 
requested  clarification  06  why  this 
proposed  lightering  equipment 
requirement  also  addressed  the  piping 
that  would  be  directly  connected  to  iL 
It  was  not  the  intent  of  proposed 
S  157.410  to  require  complete  on-deck 
piping  refits  on  those  existing  vessels 
that  have  installed  malleable  iron  cargo 
piping.  This  rule  was  developed  to 
ensure  that  the  equipment  was  on  board 
and  available  for  use  in  an  emergency. 
It  was  not  developed  to  require  a 
complete  reconfiguration  or  a  new 
piping  system.  Surveys  and  regular 
maintenance  should  ensure  that  piping 
systems  on  existing  vessels  constructed 
of  malleable  iron  remain  intact  and  safe. 
The  Coast  Guard  has  revised  this 
requirement  slightly  to  simply  require 
that  the  reducers,  bolts,  and  gaskets  not 
be  constructed  of  cast  iron  or  malleable 
iron. 

Discussion  of  Definitions  and  Subparts 

This  final  rule  has  added  several 
definitions  to  meet  the  requirements  of 
the  Edible  Oil  Regulatory  Reform  Act 
(Pub.  L.  104-55, 109  SUt.  546  (1995)) 
which  requires  difierent  oil  types  to  be 
categorized  separately.  The  definitions 
of  "petroleum  oil,"  "vegetable  oil," 
"animal  fet,"  and  "other  non-petroleimi 
oil"  have  been  added  to  this  rule  to 
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delineate  the  dilTerences  between  these 
cargoes.  The  definition  of  "departiiig 
port"  has  been  removed  became  it  was 
used  to  reduce  the  impact  of  the 
proposed  rest  hour  requirement  on 
small  tankship  and  tank  barge 
companies.  In  meaauies  that  include 
port  entry  or  departure  requirements 
such  as  vital  systems  survey  and  under- 
keel  clearance,  the  term  "getting 
underway"  is  used  in  this  ruie  because 
it  is  appropriate  and  logical  to  require 
these  calculations  or  surveys  to  be  doiw 
prior  to  vessel  movement 

Two  subparts  have  been  added  to  this 
final  rule.  New  subpart  H  waa  crested  to 
separate  animal  &ts  or  vegetable  oils 
from  other  oils.  Subpart  I  was  abated  to 
separate  out  other  non-petroleum  oils. 
The  Coast  Guard  has  determined  that  a 
discharge  of  animal  ht.  vegetable  oil,  or 
other  non-petroleum  oil  from  a  vessel 
could  reasonably  be  expected  to  cause 
harm  to  the  environment.  Therefore, 
vessels  that  carry  animal  hi,  vegetable 
oil,  or  non-petroleum  oil  in  bulk  are 
required  to  comply  with  the  operational 
measures  in  subpart  G. 

AmendmaBis  to  46  CFK  Put  31 

To  ensure  crass  lefierencs  to  the 
enhanced  survey  requirements,  tables 
(a)  and  (b)  in  46  CFR  31. 10-21  have 
been  revised  to  direct  individuals  using 
46  CFR  part  31  to  S  157.430;  however, 
it  does  not  change  existing  drydock 
requirements. 

ABieadraails  lo  46  CFK  Part  33 

To  ensure  cross  reference  to  part  157, 
8  35.01-40(c)  of  title  46  of  the  CFR  is 
revised  to  refer  individuals  using  46 
CFR  part  35  to  the  applicable  pollution 
prevention  requirements. 

Incatporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  $  157.02 
for  incorporation  by  reference  under  5 
U.S.C  552  and  1  CFR  part  51.  The 
material  is  available  as  indicated  in  that 
section. 


This  final  rule  is  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  that  order.  It 
requires  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  is  significant  under  the 
regulatory  policy  and  procedures  of  the 
Department  of  Transportation  (DCTF)  (44 
ra  11040:  February  26. 1979). 

An  Assessment  has  b«en  prepared 
and  is  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  AOOM66ES.  The  Assessment  is 


summarized  in  the  following 
discussion. 

This  rulemaking  applies  to  all  existing 
vessels  of  5,000  GT  or  more  that  do  not 
have  double  hulls  and  that  carry  oil, 
animal  fat,  vegetable  oil,  and  other  non- 
petroleum  oil,  in  bulk  as  cargo.  An 
estimated  1,359  existing  tank  vessels 
(190  U.S.  tankships,  1,080  foreign 
lankships,  86  U.S.  tank  barges,  and  3 
foreign  tank  barges)  currently  operating 
on  U.S.  navigable  waters  are  afiacted  by 
this  rulemaking. 

Comments  on  the  SNPRM  Aaaeasmcnl 

1.  Methodology  of  Assessment 

The  Coast  Guard  requested  comments 
on  the  methodology  used  for  the 
preliminary  benefit  analysis  in  the 
SNPRM  as  well  as  each  measure's 
anticipated  benefits  and  economic 
feasibility.  One  comment  suggested  that 
the  "fault  trees"  used  to  represent  data 
in  the  preamble  of  the  SNPRM  were 
excellent,  but  recommended  that 
grounding  be  separated  into  its  own 
category  for  this  analysis.  The  Coast 
Guard  has  reviewed  all  accidents  in  its 
database  that  involved  single-bull  tank 
vessels  and  occurred  between  1989 
through  1994.  Grotmdings  were 
researched  as  well  as  other  types  of 
accidents.  Although  the  "fault  trees" 
were  not  reconstructed  for  this  final 
rule,  the  effectiveness  factors  were 
estimated  with  respect  lo  the  risk  of 
grounding  and  further  field  data  was 
collected  to  compare  and  adjust  the 
projected  oil  spilled  benefit  numbers 
estimated  due  to  groundixigs. 

2.  General  Comments  on  Costs  and 
Benefits 

One  comment  writer  asserted  that  the 
cost-benefit  analysis  inflated  certain 
costs,  discounted  certain  benefits,  and 
inflated  the  estimated  costs.  Another 
comment  writer  stated  that  travel  and 
accommodations  for  additional  crew 
members  would  result  in  higher 
industry  costs  than  the  costs  estimated 
in  the  SNPRM  assessment.  Several 
comment  writers  remarked  on  the  costs 
of  compliance  with  the  minimum 
under-keel  clearance  provision  of  this 
rulemaking  by  asserting  the  following:  a 
detailed  cost-benefit  analysis  of  the 
under-keel  clearance  requirement 
should  be  completed;  the  potential 
impact  on  local  trade  should  be  factored 
into  the  cost  analysis:  the  increase  in 
traffic  due  to  the  under-keel  clearance 
requirement  would  reduce  the  benefits: 
and  the  under-keel  clearance 
requirement  would  not  improve  safety, 
add  economic  benefits,  or  raise 
environmental  protection.  Some 
comments  also  suggested  that  the  costs 


for  the  rest  hour  requirement  were 
underestimated  because  46  U.S.C. 
8104(a)  only  applies  to  the  officer  taking 
'4he  vessel  out  of  port,  not,  as  the 
SNPRM  estimated,  both  the  officer  and 
the  master. 

The  Coast  Guard  has  reassessed  the 
benefits  from  each  of  the  measures  in 
this  rule  and  has  considered  remote 
locations  within  its  flexibility 
assessment.  The  costs  were  carefully 
assessed  for  each  measure  and  were  not   . 
overinflated.  The  costs  for  rest  hours 
have  been  removed  in  this  assessment 
because  the  ruie  no  longer  requires  rest 
hours.  Benefits  have  been  estimated 
based  on  an  assessment  'of  each 
measure's  effectiveness  and  the  actual 
historical  data  that  suggests  the 
likelihood  of  the  type  of  accident  the 
measure  mitigates.  Some  requirements 
have  been  revised  and  the  cost-benefits 
have  been  reviewed  and  changed  to 
reflect  these  cost  and  benefit 
adjustments.  In  some  cases,  measure's 
cost  has  been  reduced,  an  its  estimated 
effectiveness  at  mitigating  an  accident 
has  been  reduced  as  well.  This  results 
in  little  to  nochange  in  the  measure's 
present  value  cost-effectiveness.  The 
Coast  Guard  has  kept  operational  safety 
and  environmental  conservation 
paramount  during  the  development  of 
these  operational  measures  and  has 
effectively  balanced  the  Congressional 
restriction  to  only  mandate 
economically  and  technically  feasible 
requirements. 

3.  Comments  on  Under-Keel  Clearance 
Cost  and  Benefits 

The  cost  associated  with  the  proposed 
under-keel  clearance  requirement  was 
discussed  in  many  comments.  The 
overriding  statement  of  concern, 
endorsed  by  117  comments,  was  that 
proposed  5 157.455,  if  implemented  for 
all  vessels,  would  have  a  negative 
economic  effect  on  ports  and  shipping 
due  to  the  reduction  in  carrying 
capacity  of  vessels,  costs  associated 
with  dredging,  and  tug  costs.  The 
comments  suggested  that  costs,  due  to 
an  all  encompassing  national  under-keel 
standard,  would  result  in  the  following: 
for  the  West  Gulf  ports,  the  economic 
impact  would  be  $110  million  annually: 
the  economic  impact  of  this  .5  meter 
requirement  would  negatively  impact 
Texas,  Florida,  Louisiana,  and  Virginia; 
port  costs  such  as  dredging  or  costs  due 
to  lost  customers  would  place 
significant  economic  pressure  on  the 
ports:  costs  would  be  higher  than 
estimated  because  delay  times  must  be 
allowed  for  oil  redistribution  after 
partial  discharge  operations:  the  shutout 
costs  to  one  barge  unit,  associated  mth 
a  .5  meter  clearance,  would  be  S600,000 
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per  year;  and  the  IS  percent  reduction 
of  capacity  of  Aframax  lightering  vessels 
<krould  result  in  an  additional  lightering 
vessel  operation  for  each  very  large 
crude  carrier  (VLCC)  discharge.  In 
contrast,  other  comment  writers 
remarked  that  10  percent  of  the  draught 
in  fairways  is  standard  practice  inside 
ports,  and  that  the  cost  assessment 
appears  to  be  too  high  since  under-keel 
clearance  restrictions  are  already 
established  in  most  ports. 

Ninety-eight  comments  suggested  that 
the  benefit  estimates  for  proposed 
S  157.455  were  overestimated  by  noting 
the  following:  the  oil  spill  from  the 
vessel  WoM  Prodigy  was  not  caused  by 
inadequate  under-keel  clearance,  but  by 
the  vessel  being  on  the  wrong  side  of  the 
buoy  and  in  shallow  water  poUutien 
would  not  be  minimized  on  the 
Mississippi  River,  Delaware  River,  or 
any  other  river  because  there  has  never 
been  an  incident:  the  proposal  would 
result  in  an  increased  risk  to  the 
environment  from  vessel  traffic 
increases  due  to  lightering  and  the 
added  danger  of  spills  from  the  transfer 
of  oil  at  sea:  and  because  groundings 
occur  outside  the  channel,  benefits  from 
proposed  $  157.455  would  be  minimal 
or  nonexistenL 

The  Coast  Guard  extensively  reviewed 
the  estimated  cost  and  the  anticipated 
benefit  for  this  measure.  A  review  of  the 
port  of  New  Orleans  records  revealed 
that  1  percent  of  vessels  have  entered 
port  in  the  last  3  years  with  drafts 
exceeding  the  water  depth  or  entered 
port  ignoring  local  pilot  guidance.  There 
are  records  of  in-chaimel  groundings 
from  these  vessels,  and  it  is  not 
uncommon  to  find  vessels  aground  at 
the  facility  prior  to  off-load  operations. 
Oil  spills,  such  as  the  Worid  Prodigy, 
indicate  that  lack  of  passage  planning, 
specifically  lack  of  under-keel  clearance 
planning,  has  contributed  to  accidents. 
The  majority  of  coitunent  writers 
mistakenly  assumed  that  the  proposed 
under-keel  clearance  requirement 
prohibited  port  entry  and  was 
applicable  to  all  vessels.  This  rule 
applies  to  each  single-bull  tank  vessel 
that  is  not  fitted  with  a  double  bottom 
that  covers  the  entire  cargo  tank  length. 
It  does  not  extend  to  all  vessels.  The 
cost  to  ports  was  not  included  in  the 
estimate  because  the  majority  of 
comments  and  the  Coast  Guard's  review 
revealed  that  most  ports  already  have 
under-keel  clearance  guidance.  This 
rule  addresses  the  small  percentage  of 
single-hull  tank  vessel  owners  or 
operators  who  knowingly  allow  their 
vessels  to  enter  port  at  drafts  deeper 
than  port  guidance  recommends  or 
knowingly  ground  at  the  facility.  By 
requiring  the  master  and  pilot  to  review 


the  anticipated  under-keel  clearance 
calculation  and  compare  or  review  it 
with  the  owner's  or  operator's  guidance, 
the  risk  of  a  grounding  will  be  reduced. 

Indnsliy  Cost 

Some  of  the  operational  measures 
require  actions  prior  to  each  port  transit 
or  cargo  transfer.  As  a  result,  vessels  on 
coastwise  or  fi«quenl  transit  schedules 
vnll  incur  higher  expenses  than  vessels 
with  a  lower  fiequency  of  port  calls.  In 
contrast,  the  decrease  in  fleet  size  as 
vessels  arrive  at  their  phaseout  date 
results  in  a  downward  trend  in 
estimated  annual  costs  froen  1996 
through  2014. 

First-year  compliance  cost  of  this  final 
rule  will  total  about  $60.5  milUon. 
Aimual  costs  of  the  rule  will  trend 
downward,  leveling  out  annually  at 
3539,054  during  2012  to  2014,  the  final 
years  that  the  rule  will  be  in  effect.  The 
present  value  of  this  rule  is  discounted 
at  7  percent  throughout  this  assessment 
in  accordance  with  current  OMB 
guidance  to  reflect  the  costs  or  benefits 
as  they  would  have  been  in  the  year  the 
Oil  Pollution  Act  of  1990  (OPA  90)  was 
enacted.  The  estimated  present  value  of 
this  rule,  discounted  at  7  percent,  will 
total  $106.3  million.  U.S.  lankships  and 
tank  barges  account  for  an  estimated 
one-third  of  the  total  cost,  and  foreign 
tank  vessels  and  barges  account  for  the 
remainder.  A  discussion  of  costs  for 
each  requirement  follows. 

The  costs  associated  with  each 
operational  measure  were  developed 
based  on  vessel  type,  vessel  use,  and 
average  vessel  size.  The  cost  analysis 
was  applied  to  tankships  and  tank 
barges.  Cost  analysis  calculations  were 
based  upon  the  fbllowing  assumptions: 
(1)  the  rulemaking  comes  into  effect  in 
1996:  (2)  the  recurring  cost  of  this 
rulemaking  reflects  the  future  vessel 
population  decrease  as  required  by  the 
phaseout  schedule  in  section  411S(a)  of 
OPA  90;  (3)  costs  and  benefits 
developed  for  this  rulemaking  are 
discounted  at  7  percent  back  to  1990; 
and  (4)  all  recurring  costs  are  calculated 
for  the  year  2001. 

Emergency  Lightering  Equipment 

Lightering  equipment  costs  were 
based  on  the  costs  used  in  the  final  rule 
entitled  "Emergency  Lightering 
Equipment  and  Advanced  Notice  of 
Arrival  Requirements  for  Existing  Tank 
Vessels  Without  Double  Hulls"  (59  FR 
40186:  August  5,  1994).  The  vessel 
population  affected  by  the  emergency 
lightering  equipment  rule  is  smalL 
Section  157.410  of  title  33  of  the  Code 
of  Federal  RegulaUons  requires  oil 
tankers  to  have  this  equipment.  It  is  not 
common  industry  practice  to  allow  cast 


iron  flanges  and  fittings  on  tank  vessels; 
therefore,  only  lank  vessels  with 
exclusive  animal  fat,  vegetable  oil,  or 
other  non-petroleum  cargo  carriage 
authority  were  included  in  the  cost  of 
this  rule.  Approximately  114  foreign 
tankships  and  2  foreign  tank  barges 
carry  non-petroleum  cargo  and  may  be 
affected  by  this  change.  No  U.S.  vessels 
are  indicated  under  this  measure. 

The  onetime  cost  for  this  requirement 
for  foreign  tankships  is  estimated  to  be 
$456,000  to  $1.1  million  and  the  cost  for 
foreign  tank  barges  will  be  $8,000  lo 
$19,000.  Based  on  the  average  onetime 
cost  for  foreign  tankships  and  tank 
barges,  the  present  value  of  point- 
estimate  costs  for  emergency  lightering, 
discounted  at  7  percent  to  1990,  is 
$530,000. 

Bridge  Resource  Management  Policy 
and  Procedures 

The  cost  for  bridge  resource 
management  poUcy  and  procedures 
reflects  a  5-month  implementation 
period  in  order  to  be  in  line  with  the 
implementation  of  the  International 
Convention  on  Standards  of  Training. 
Certification  and  Watchkeeping  for 
Seafarers,  1978,  as  amended  in  19S5 
(STCW). 

Development  of  company  specific 
bridge  resource  management  policy  and 
procedures  was  estimated  to  cost  $5,000 
per  vessel  per  company  and  is 
representative  of  the  initial  first-year 
costs  of  this  requirement.  The  cost  for  a 
company  to  review  the  policy  and 
procedures,  including  vessel  personnel 
oversight  to  ensure  that  the 
watchstanders  understand  and  follow 
guidance,  is  estimated  to  be  $1,000  per 
vessel  per  year. 

The  first-year  costs  imposed  are 
estimated  to  total  $4.7  million. 
Recurring  costs  are  estimated  to  total 
$5.5  million  over  the  19-year  life  of  this 
rule.  Total  costs  of  development  and 
continued  review  of  bridge  resource 
management  policy  and  procedures, 
discounted  at  7  percent,  will  be 
approximately  $10.17  million.     ' 

Vessel  Specific  Watch  Policy  and 
Procedures 

The  Coast  Guard  estimates  the 
additional  cost  incurred  by  this 
requirement  to  be  negligible.  The  cost 
attributed  to  time  lost  due  to  this  policy 
and  procedures  requirement  is 
negligible  because  implementing  this 
type  of  policy  falls  unthin  the  scope  of 
a  master's  present  responsibility  to 
ensure  that  the  crew  is  'fit  for  duty" 
and  this  requirement  is  already 
mandated  by  STCW. 
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Enhanced  Survey  Requiraments 

Those  tankjhips  regulated  by  flag 
administrations  thai  have  adopted 
Regulation  13G  of  annex  I  of  MARPOt 
73/78  are  presently  required  to  meet  this 
enhanced  survey  requirement;  therefore, 
no  cost  was  attributed  to  them  for  this 
rule.  U.S.  tankships  currently  are  not 
required  to  meet  Regulation  13C  of 
Annex  I  of  MARFOL  73/78;  however,  if 
they  have  a  current  classification  by  a 
classification  society  that  is  a  member  of 
lACS,  they  have  been  in  an  enhanced 
survey  program  since  199S.  Under  this 
rule,  those  U.S.  and  foreign  tank  vessels 
not  covered  by  MARPOL  73/78 
Regulation  13C  and  thoae  not  classed  by 
an  lACS  member,  will  incur  costs 
associated  with  developing  or 
augmenting  current  survey  programs  to 
meet  this  requirement. 

Cost  attributed  to  the  enhanced 
survey  requirement  includes  the  fee  for 
the  surveyor's  time  to  conduct  the 
survey  and  document  it.  Additional 
costs  include  making  approximately  two 
tank  interiors  accessible  to  the  surveyor 
through  the  use  of  scaffolding,  ladders, 
lines,  or  other  arrangements  and 
additional  gauging  requirements.  Some 
additional  repair  costs  may  also  be 
incurred  alter  a  review  of  the  survey  is 
completed.  These  repair  costs  were 
estimated  in  this  assessment  but  ware 
not  increased  due  to  vessel  age  because 
thorough,  frequent  hull  surveys  should 
detect  repairs  before  they  come 
comprehensive — even  as  the  vessel 
approaches  its  phaseoul.  Cost  estimates 
do  not  include  the  costs  to  drydock  the 
vessel,  gas  free  it  for  inspection,  or  keep 
it  in  the  drydock  because  these  costs  are 
already  incurred  with  present 
drydocking  requirements. 

Tank  barges  are  not  required  to  meet 
Regulation  13G  of  Annex  1  of  VMRPOL 
73/78.  This  rule  allows  tank  barges  and 
vessels  smaller  than  the  MARPOL  73/78 
cutoff  to  substitute  comparable 
company  programs  for  the  enhanced 
survey  requiraments.  Because  the 
company  program  clause  assumes  the 
owner  has  an  established  survey 
program  and  will  not  need  to  conduct 
extensive  additional  repairs,  the  cost  of 
these  company  programs  will  be  less 
than  a  classification  survey.  The  cost  for 
.  this  equivalency  is  estimated  to  be  half 
the  expense  of  a  classification  society  to 
doctunent  an  enhanced  survey,  and  half 
the  expense  of  a  MARPOL  73/78 
tankship  owner  to  gauge,  scafbid,  and 
make  repairs  to  two  cargo  tanks. 

The  total  estimated  cost  for  this  rule 
reflects  a  30-month  initial 
implementation  period  which  coincides 
with  most  vessels'  regularly  scheduled 
drydock  examinations.  Because  (he 


baquency  of  the  drydock  examiiution  is 
once  every  2.5  years,  an  implementation 
adjustment  of  .4  was  multiplied  by  the 
cost  for  one  survey  to  calculate  aiuual 
costs.  The  Coast  Guard  assumes  that  the 
owners  or  operators  will  ^read  survey 
costs  evenly  over  the  2.5-year  interval. 
The  Coast  Guard  estimates  the  total 
estimated  first-year  annual  cost  for  this 
rule  to  be  S2.4  million  for  U.S. 
tankships;  S10.3  million  for  fbraign 
tankships;  $2.3  million  for  U.S.  tank 
barges;  and  $80,000  for  foreign  tank 
barges.  Because  the  cost  estimates  have 
been  averaged  and  it  has  been  assumed 
that  vessels  aAacted  by  this  rulemaking 
will  be  in  service  for  at  least  two 
drydock  enhanced  surveys  prior  to  their 
phaseout,  recurring  costs  will  be  the 
same  as  the  first-year  costs.  The 
estimated  present  value  enhanced 
survey  cost,  discoimted  at  7  percent  in 
1990.  will  total  $28.2  million. 

Vital  Systems  Surveys 

The  cost  of  this  measure  will  vary 
based  on  port  departure  frequency,  crew 
salary,  and  the  estimated  time  required 
for  each  survey.  A  survey  is  required 
before  a  tank  vessel  begins  cargo  transfer 
operations  or  prior  to  a  vessel  either 
entering  port  or  getting  underway.  An 
estimate  of  port  arrivals  was  calculated 
based  on  1993  Coast  Guard  data  and 
reflects  an  average  arrival  frequency  of 
28  for  U.S.  tankships.  32  for  U.S.  tank 
barges,  6  for  fbraign  tankships,  and  7  for 
foraign  tank  beiges.  Huee  surveys  were 
estimated  for  each  port  arrival. 

Crew  members  affected  by  this 
requirement  will  be  senior  personnel. 
For  tank  barge  surveys,  an  average 
towing  vessel  master's  wage  was  used 
for  cost  evaluation.  For  tankship 
surveys,  an  average  chief  mate's  wage 
and  a  chief  engineer's  wage  were  und 
for  cost  evaluation.  Survey  time  was 
estimated  at  1  hour  on  a  tankship  (0.5 
hour  eech  for  both  the  chief  male  and 
chief  angineerl  and  approximately  48 
minutes  for  the  master  of  a  primary 
towing  vessel  or  a  senior  tank  barge 
representative.  The  survey  cost  is 
estimated  for  U.S.  tankships  to  be 
$660,000.  The  estimated  survey  cost  to    • 
foreign  tankships  will  be  $465,000.  The 
estimated  survey  cost  to  foreign 
tankships  will  be  $465,000;  to  U.S.  tank 
barges,  $289,000;  to  foreign  tank  barges, 
$2,500.  By  2001,  the  estimated  cost  of 
this  rule  to  U.S.  tankships  will  be 
$472,000;  to  foreign  tankships  $322,000; 
to  \J.S.  tank  barges,  $208,000;  and  to 
foreign  tank  barges.  $1,500.  "The  present 
estimated  value  of  the  costs  of  vital 
system  surveys  during  each  year  the 
ride  will  be  in  effect,  discounted  at  7 
pansnt  to  1990,  will  total  S6.0  miUimi. 


Autopilot  Alarm  or  Indicator 

The  cost  for  this  measure  was 
calculated  based  on  the  assumption  for 
this.ineasin*e  was  calculated  based  on 
the  assumption  that  10  percent  of  the 
U.S.  tankships  presently  meet  this 
requirement,  none  of  the  foraign 
tankships  presently  have  this  capability, 
and  three  lowing  vessels  will  require  an 
indicator  for  every  two  tank  barges 
afiected  by  this  final  rule.  It  was  also 
assumed  that  the  tank  barge  company 
owned  the  towing  vessel  and,  therefore, 
will  incur  the  cost  of  this  requirement. 
The  estimated  installation  cost  of  a 
visual  and  audible  autopilot  alarm  is 
$5,000  on  electronic  larikship  steering 
systems  and  the  estimated  autopilot 
indicator  cost  is  $100.  Negligible 
additional  costs  are  attributed  to  the 
testing  of  this  alarm  because  the  test  is 
short  and  there  is  a  preexisting 
requirement  to  test  this  type  of 
equipment  under  33  CFR  part  164.  This 
rule  will  have  a  onetime  estimated  cost 
to  U.S.  tankships  of  $855,000;  to  foraign 
tankships,  $5.4  million:  to  U.S.  tank 
barges,  $12,900;  and  to  foreign  tank 
barges,  $500.  The  estimated  present 
value  of  autopilot  alarm  cost, 
discounted  at  7  percent  to  1990,  will 
total  $4.2  million. 

Maneuvering  Performance  Capability 

Under  this  final  rule,  foreign  and 
domestic  tank.ships  of  5.000  GT  or 
greater  without  double  hulls  will  be 
required  to  conduct  additional 
maneuvering  tests  and  also  recalculate 
or  confirm  other  maneuvering 
characteristic  datum.  Required 
performance  tests  can  be  done  with  the 
vessel  in  operation  or  with  computer 
simulation.  Test  costs  are  based  on  an 
independent  subcontractor  coming  on 
board  a  tankship  to  conduct  the  tests 
and  provide  the  documentation 
required.  This  estimate  reflects  industry 
cost  for  test  preparation,  equipment, 
personnel,  transportation,  vessel 
operational  delay^  data  processing,  and 
final  report  collation.  It  was  assunied 
that  no  tankships  affected  by  this  rule 
have  conducted  these  tests.  Because 
sister  vessel  test  substitutions  are 
allowed  in  this  rule,  no  cost  was 
attributed  to  20  percent  of  the  vessel 
population.  Model  testing  was  assumed 
to  be  similar  in  cost  to  actual  testing. 

The  total  onetime  estimated  cost  to 
the  U.S.  tankship  industry  will  be  $2.8 
million  and  the  cost  to  the  foraign 
tankship  industry  will  be  $15.9  million. 
The  estimated  present  value 
maneuvering  performance  capability 
cost,  discounted  at  7  percant  to  1990, 
will  total  $12.46  million. 
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Maneuvering  and  Vessel  Status 
Information 

No  additional  maneuvering  tests  will 
be  required  for  S  157.450;  however, 
some  recalculation  of  data  from  the 
original  tests  used  to  develop  the 
wheelhouse  poster  of  33  CFR  164.3S(g] 
may  be  required.  A  cost  estimated  of 
$1,080  was  developed  to  reflect  the 
recalculation  of  original  maneuvering 
data  and  the  fee  of  an  average  U.S. 
licensed  naval  architect.  Vessel 
population  estimates  indicated  that  75 
percent  of  both  foreign  and  U.S. 
tankships  presently  meet  the 
wheelhouse  poster  requirement.  The 
cost  attributed  to  the  pilot  card 
requirament  will  be  negligible  because 
the  time  spent  completing  the  pilot 
cards  is  within  the  scope  of  the  officer 
in  charge  of  a  navigational  watch's 
normal  duties. 

This  requirement  has  a  onetime  cost 
attributed  to  the  wheelhouse  poster.  For 
the  190  U.S.  tankships,  the  estimated 
cost  of  the  wheelhouse  poster  will  be 
$10,000.  For  the  1,080  foreign 
tankships.  the  estimated  cost  of  the 
wheelhouse  poster  will  be  $58,000.  The 
estimated  present  value  maneuvering 
and  vessel  status  information  cost, 
discounted  at  7  percent  to  1990,  will 
total  $43,995. 

Minimum  Under-Keel  Clearance 

The  cost  of  the  measure  was  based  on 
several  assumptions.  This  requirement 
anticipates  that  the  under-keel  clearance 
calculation  will  be  completed  by  the 
vessel  master  or  tug  operator,  reviewed 
with  the  pilot,  and  compared  with 
company  port  specific  guidance  or 
reviewed  with  the  vessel  owner  or 
operator  prior  to  port  entry  or  getting 
imdefway.  For  tank  vessels,  it  was 
assiuned  that  this  calculation  will  be 
done  at  least  twice  for  each  port  transit. 
It  was  assumed  that  this  measure  will 
affect  approximately  1  percent  of  the 
tankship  population  and  10  percent  of 
the -tank  barge  population.  Of  the 
affected  population,  it  was  estimated 
that  this  rule  will  result  in  a  9  percent 
reduction  in  cargo  carrying  capacity. 
The  cost  attributed  to  the  recording 
requirement  will  be  negligible  because 
the  time  spent  completing  the  vessel  log 
entry  or  other  similar  documentation  is 
within  the  scope  of  the  officer  of  a 
navigational  watch's  normal  duties. 

As  a  result  of  the  reduced  cargo 
capacity  for  the  affected  vessels,  the 
first-year  under-keel  clearance  cost  is 
estimated  for  U.S.  tankships  to  be  $2.5 
million.  Foreign  tankship  costs  will  be 
about  $3.6  million,  U.S.  tank  barge  cost 
will  be  about  $4.2  million,  and  foreign 
tank  barge  costs  will  be  about  $142,000. 


By  2001.  the  estimated  recurring  cost  of 
this  rule  to  U.S.  tankships  will  be  $1.3 
million;  to  foreign  tankships.  $2.5 
million:  to  U.S.  tank  barges.  $2.8 
million;  and  to  foreign  tank  barges, 
$142,000.  The  estimated  present  value 
of  the  costs  of  under-kneel  clearance 
during  each  year  the  rule  will  be  in 
effect,  discounted  at  7  percent  to  1990, 
will  total  $43.97  million. 

Emergency  Steering  Capability 

Section  lS7.4eo(a)  applied  to  the 
primary  towing  vessels  engaged  in 
towing  tank  barges  of  5.000  GT  or  more 
without  a  double  hull.  An  estimated 
total  of  134  towing  vessels  will  be 
affected  by  this  final  rule.  Of  these 
vessels,  research  indicates  80  percent 
presently  meet  this  requirement.  It  was 
assumed  that  the  towing  vessels  that  do 
not  meet  this  requirement  are  owned  by 
the  tank  barge  company.  The  cost  to 
reconfigure  the  towing  vessel's  steering 
gear  will  be  $25,000  based  on  an 
independent  subcontractor  installing 
additional  piping  and  tankage  on  an 
existing  hydraulic  steering  system. 
The  onetime  emergency  steering 
requirement  cost  is  estimated  to  be 
$645,000  for  U.S.  tank  barge  companies, 
and  $25,000  for  foreign  tank  barge 
owners  or  operators.  The  estimated 
present  value  emergency  steering 
capability  cost,  discoimted  at  7  percent 
to  1990,  will  total  $446,000. 

Pandering  Systems 

Section  157.460(bl  applies  to  primary 
towing  vessels  and  the  fleeting  or  assist 
towing  vessels  engaged  in  maneuvering 
tank  i>arges  of  5,000  GT  or  more  without 
double  hulls.  A  total  of  312  towing 
vessels  will  be  affected  by  this  final 
rule.  Of  these  vessels,  SO  percent 
presently  have  adequate  fendering 
systems.  It  was  assumed  that  those 
towing  vessels  that  do  not  meet  this 
requirement  are  owned  by  the  tank 
barge  company  or  the  tank  barge 
company  will  realize  a  cost  increase  in 
the  leasing  of  an  adequately  fendered 
towing  vessel.  The  cost  to  add  or 
reconfigure  the  lowing  vessel's 
fendering  system  will  be  $1,320  based 
on  a  towing  vessel's  persoimel  installing 
an  additional  8  linear  feet  of  conunerdal 
fenders  during  a  routine  maintenance 
period. 

This  requirement  is  estimated  to  have 
an  initial  cost  to  U.S.  tank  barge 
companies  of  $79,500,  and  a  cost  to 
foreign  tank  barge  companies  of  $3,000. 
Estimated  recurring  costs,  reflecting  the 
diminishment  of  the  single-hull  taiik 
barge  fleet  by  2001,  will  be  $57,000  for 
U.S.  tank  barge  companies  and  $2,000 
for  foreign  tank  barge  comparues.  The 
estimated  present  value  of  the  cost  of 


fendering  systems,  discounted  at  7 
percent  to  1990,  will  total  $329,000. 

Government  Cost 

Federal  Government  cost  will  include 
Coast  Guard  personnel  time  and 
resources  to  review  survey  records  and 
documentation  required  by  this  rule 
during  annual  tank  vessel  examinations 
(foreign  vessels)  or  annual  inspections 
(U.S.  vessels).  It  does  not  include 
Federal  Government  cost  to  vessels  in 
the  National  Defense  Reserve  Fleet 
(NDRF),  because  under  Pub.  L.  104-106, 
NDFR  vessels  are  exempt  bY)m  the 
provisions  of  section  3703a  of  title  46. 
United  States  Code. 

The  length  of  time  added  to  a  typical 
examination  or  inspection  varies  based 
on  the  type  of  service  in  which  the 
vessel  engages.  The  Coast  Guard 
estimates  that  these  requirements  will 
increase  the  time  of  examination  or 
inspection  by  an  average  of  0.5  houre  for 
any  given  requirement.  The  various 
requirements  range  from  0.25  hours  to 
inspect  log  entries  to  8  hours  to  review 
documentation  of  an  enhanced  survey 
on  a  U.S.  tankship  or  tank  barge. 

Government  costs  attributable  to 
implementation  of  this  rule  are  based  on 
11  requirements.  The  Coast  Guard 
examination  or  inspection  will  evaluate 
relevant  documentation  on  several 
measures.  These  measures  are  as 
follows:  bridge  resource  management 
policy  and  procedures,  vessel  specific 
policy  and  procedures,  enhanced 
surveys,  vital  systems  surveys, 
maneuvering  performance  capability 
test  information,  maneuvering 
information,  and  minimum  under-keel 
clearance.  During  an  aimual 
examination  or  random  port  inspection, 
the  Coast  guard  will  also  ensure  that  the 
emergency  lightering  equipment,  the 
autopilot  alarm  or  indicator,  the 
emergency  steering  gear,  and  the 
fendering  systems  meet  the 
requirements. 

'The  maneuvering  performance 
capability  requirement  specifies  that  a 
tankship  master  shall  discuss  the 
vessel's  test  results  with  the  pilot  prior 
to  port  entry  or  getting  underway.  Coast 
Guard  persoimel  will  not  have  any 
oversight  obligation  for  this 
requirement. 

ilierefore,  the  government  cost 
analysis  assumes  aimual  inspection 
time  will  average  6.95  hours  for  U.S. 
tank  vessels  and  4.75  houre  for  foreign 
tank  vessels.  Based  on  a  $35.00  per  hour 
wage  estimate  for  a  Coast  Guard 
inspector,  the  Coast  guard  expects  that 
the  7,062  additional  man-hours  of 
inspection  time  will  cost  $247,179 
annually. 
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Cott—Bmept  Evaluation 

Costs 

Cost  estimates  were  based  on  the 
forecasted  19-year  life  of  this  regulation. 
For  all  requiremenls,  ihe  undiacounled 
cost  of  compliance  is  projected  to  be 
S209  million.  The  estimated  present 
value  cost  of  this  rule,  discounted  at  7 
percent  to  1090,  will  totel  $106.3 
million. 

Benefits 

PolhiUon  mitigation  benefits  from 
these  operational  measures  will  accrue 
mainly  in  arees  around  loading 
tOTminals,  narrow  channels,  and  in  open 
waters  during  lightering  operations. 

A  benefit  analysis  for  each  measure 
was  completed  oflor  reviewing  the  107 
tank  vessel  casualties  that  have  occurred 
to  vessels  without  double  bulls  within 
the  last  6  years.  Casualty  information 
was  reviewed  froin  the  Coast  Guard's 
marine  safety  information  system  as 
well  as  from  National  Transportation 
Safety  Board  (NTSB)  reports,  if 
available.  Appendix  C  (available  in  the 
docket)  contains  details  on  the  107 
casualties  reviewed  for  this  benefit 
analysis  and  ordering  information  on 
casualty  case  reports  completed  by 
MTSB. 

The  estimated  benefits  for  each 
measure  were  calculated  by  reviewing 
the  casually  report,  analyzing  each 
casualty's  root  causes,  and  estimating  a 
percentage  of  the  recorded  or  probable 
spillage  associated  with  each  root  cause. 
Ine  actual  and  potential  amounts  of  oil 
spilled  were  then  broken  down  from 
these  estimated  root  cause  percentages 
and  accredited  to  each  of  the  measures, 
if  applicable. 

An  aiuiual  actual  and  potential  nil 
spill  estimate  for  each  vessel  was 
calculated  for  each  measure.  The  actual 
amount  of  oil  spilled  and  the  actual 
dollar  amount  of  damage  done  to  the 
vessel,  pier,  or  other  structures  was 
tabulated.  A  potential  amount  of  oil 
spilled  and  damage  was  also  estimated 
for  each  accident.  These  potential 
amounts  are  an  estimate  of  how  much 
additional  spilled  oil  or  damage  could 
have  occurred  if  there  had  been  slight 
change  in  accident  circumstances  such 
as  the  amount  of  cargo  in  the  damaged 
tank(s):  the  potential  amounts  do  not 
reflect  the  worst-case  scenario.  By 
cumulating  the  actual  oil  spill  and 
damage  amounts  over  the  19-year 
rulemaking  period  and  correlating  these 
amounts  wiUi  the  phase-out  schedule 
for  single-hull  tank  vessels,  mean  values 
for  spills  and  damages  for  each  measure 
were  established.  An  estimate  of  the 
variance  in  oil  spills  and  damages  over 
the  next  19  years  was  developed  by 


tracking  the  differaoce  between  the 
potential  and  actual  oil  spill  and 
damage  amounts.  The  anticipated 
voliune  of  oil  spilled  and  damage  to 
vessels  and  equipment  was  determined 
to  be  slightly  higher  than  the  mean 
values  because  this  assessment  only 
reviewed  6  years  of  data. 

Comparison  with  other  long-term  oil 
spill  studies  reveals  that  the  107 
accidents  studied  in  this  assessment  are 
not  necessarily  representative. 
Therefore,  further  analysis  was  done  to 
estimate,  using  the  variance  values 
calculated  for  the  107  accidents,  the 
appropriate  increase  in  benefits 
attjibulable  to  each  measure.  To 
compare  the  data  from  the  107  accidents 
in  this  assessment,  each  accident  was 
correlated  with  a  general  incident  type 
(structural  hilure,  collision,  groundiing, 
fire,  or  explosion).  The  benefits  for  those 
measures  correlated  with  structural  or 
fire  and  explosion  incidents  were  not 
increased  because  these  incidents  occur 
randomly  and  their  adverse  effects 
within  the  l»-year  period  of  this 
rulemaking  are  unpredictable.  The 
benefits  correlated  with  collisions, 
groundings,  and  operational  spills  were 
increased  because  the  mean  values 
determined  from  the  107  accidents  were 
lower  than  estimates  extrapolated  from 
oil  spill  studies  done  between  1976 
through  1989.  To  calculate  the 
appropriate  increase  in  benefits,  the 
sum  of  all  measures  apportioned  to  each 
incident  type  was  compared  to  an 
estimated  of  incident  spill  volumes  from 
long-term  oil  spill  studies.  An  iterative 
process  was  used  to  adjust  the  portion 
of  the  variance  added  to  each  benefit 
and  compare  the  stunmed  incident 
values  to  ensure  that  they  remained 
below  the  estimated  long-term  spill 
volume  amounts. 

A  risk  effectiveness  factor  range  was 
developed  using  figures  3  through  6  in 
the  preamble  of  the  SNPRM  for  each 
measure.  This  factor  range  estimates  the 
percentage  of  causal  factors  leading  to 
an  accident  that  will  be  eliminated  if  the 
measures  are  followed.  An  estimated 
range  of  future  barrels  of  avoided  oil . 
spilled  and  avoided  damages,  based  on 
the  qualitative  risk  assessment,  was 
developed  for  each  measure  by 
multiplying  the  adjusted  mean  oil  spill 
and  damage  amounts  with  the  risk 
efiectiveness  faaor  range. 

Each  measure's  actual  benefit  range, 
with  the  dollar  figures  adjusted  to 
reflect  the  present  value  in  1990  dollars, 
are  as  follows: 

Emergency  lightering  equipment.  The 
estimated  risk  effectiveness  hctor  range 
for  this  measure  was  established  to  be 
between  1  percent  and  3  percent.  The 
number  of  vessels  used  for  the  benefit 


calculati<ms  was  aasiuned  to  be  the 
same  as  the  affected  vessel  population 
using  the  phase-out  estimate  deacribad 
in  the  cost  seaioo.  Because  this 
requirement  mitigates  oil  outflow  and 
does  not  reduce  accident  risk,  the 
benefits  were  estimated  based  on  the 
amount  of  oil  actually  spilled  (without 
any  damage  niunbers  included)  from  the 
107  researched  castialties.  By 
cumulating  the  amount  of  actual  oil 
spilled  in  the  107  casualties  and 
dividing  by  the  average  number  of 
single-hull  vessels  operating  between 
1989  and  1994,  a  per  vessel  oil  spill 
amount  was  calculated.  This  oil  spill 
amount  was  then  divided  by  the  e-year 
period  to  give  an  estimated  annual  oil 
spilled  per  tank  vessel  amount  of  43.33 
barrels.  A  benefit  total  was  calculated  by 
cumulating  this  oil  spill  per  vessel 
amount  multiplied  by  the  anticipated 
vessel  population  over  the  19-year 
period.  The  cumulative  benefit  total  was 
then  multipUed  by  the  estimated  risk 
efiectiveness  factor  range  to  provide  the 
final  benefit  range.  For  the  emergency 
Ughtering  equipment  requirement,  the 
estimated  present  value  benefit  range  is 
485  to  1,456  barrels  of  unspilled  oil  for 
the  19-year  life  of  this  rule. 

Bridge  resource  management  policy 
and  procedures.  The  estimated  risk 
effectiveness  factor  range  for  bridge 
resource  management  policy  and 
procedures  was  established  to  be 
between  5  percent  and  8  percent.  This 
estimate  reflects  the  anticipated 
effectiveness  in  reducing  the  risk  of  an 
accident  by  making  the  master  and 
watch  officers  aware  of  the  need  to 
effectively  manage  bridge  persotmel. 
Research  on  the  107  accidents  attributed 
approximately  $21  million  in  vessel 
damage  and  94.161  barrels  of  oil  spilled 
frvm  1989  to  1994  to  poor  bridge 
resource  management  practices.  The 
estimated  risk  effectiveness  factor  range 
was  multiplied  by  the  cumulated 
benefits  to  estimate  the  requirement's 
benefit.  The  bridge  resoiirce 
management  policy  and  procedures 
requirement  benefits  will  range  from 
16,349  to  26,159  barrels  of  unspilled  oil 
and  51,607,091  to  $2,571,346  dollars  of 
undamaged  property  for  the  19-year  Ufe 
of  this  rule. 

Vessel  specific  policy  and  procedures. 
The  estimated  risk  efiectiveness  factor 
range  for  vessel  specific  policy  and 
procedures  was  established  to  be 
between  2  percent  and  10  percent.  This 
estimate  reflects  the  anticipated 
effisctiveness  in  reducing  tne  risk  of  an 
accident  by  ensuring  new  crew 
members  ore  given  the  time  and  training 
they  need  to  he  effective.  Research  on 
the  107  accidents  attributed 
approximately  $22,050  in  vessel  damage 


and  1,256  barrels  of  oil  spilled  from 
1989  to  1994  to  lack  of  crew  knowledge 
in  emergency  procedures  or  equipment. 
These  damage  and  oil  spill  estimates 
were  cumulated  per  vessel  per  year,  and 
the  risk  efiectiveness  hctor  range  was 
then  used  to  predict  the  final  bemefits. 
The  vessel  specific  policy  and 
procedures  tequirement  benefits  will 
range  from  115  to  575  barrels  of 
unspilled  oil  and  S685  to  $3,426  dollars 
of  imdamaged  property  for  the  19-year 
lifia  of  this  rule. 

Enhanced  survey  requirement.  The 
estimated  risk  effectiveness  bctor  range 
for  the  enhanced  survey  requirement 
was  established  to  be  between  6  percent 
and  12  percent.  This  estimate  reflects 
the  anticipated  effectiveness  in  reducing 
the  risk  of  an  accident  by  ensuring  that 
the  vessel's  structure  has  a  detailed 
inspection  on  a  regular  schedule. 
Research  on  the  107  accidents  attributed 
approximately  SI  million  in  vessel 
damage  and  79,694  barrels  of  oil  spilled 
from  1989  to  1994  to  imdetected 
structural  flaws  which  led  to  major 
catastrophes.  These  damage  and  oil  spill 
estimates  were  cumulated  per  vessel  per 
yeer,  and  the  risk  effectiveness  factor 
range  was  then  used  to  predict  the  final 
benefits. 

The  benefit  anticipated  bom  this 
enhanced  survey  requirement  is  not 
from  the  actual  survey,  but  from  the 
timely  repairs  made  to  the  vessel  based 
on  the  survey.  Although  this  assessment 
attributed  some  cost  to  repairs  for  each 
siu-vey,  this  requirement,  in  and  of 
itself,  does  not  mandate  repair.  The 
tequirement  implies  that  a  tank  vessel 
owner  or  operator  will  review  the 
survey  reports  and  ensure  that 
appropriate  repairs  are  made  to  the 
vessel  to  prevent  a  major  structural 
catastrophe.  In  some,  but  not  all,  cases 
the  Coast  Guard  or  the  classification 
society  will  review  the  enhanced  survey 
reports  and  oversee  appropriate  repairs, 
but  the  responsibility  to  ensure  that 
appropriate  repairs  are  done  rests  on  the 
vessel  owner  or  operator. 

This  assessment  does  not  quantify  the 
added  benefits  anticipated  from  savings 
realized  from  making  only  needed 
repairs.  With  this  requirement  a  tank 
vessel  will  be  subject  to  close  scrutiny; 
therefore,  extensive  general  repaira  done 
because  the  surveyor  is  ui>certain  of 
specific  damaged  areas,  wrill  be  scaled 
down  to  fix  the  appropriate  area  or 
eliminated  since  the  added  gauging  and 
close-up  examination  will  reveal  more 
defined  information  on  the  stnictiire's 
soundness. 

Taking  into  account  the  anticipated 
effectiveness  of  this  requirement,  the 
enhanced  survey  program  requirement 
benefits  will  range  from  7,280  to  14,559 


barrels  of  unspilled  oil  and  S9S,313  to 
$190,626  dollara  of  undamaged  property 
for  the  19-year  life  of  this  rule. 

Vital  system  surveys.  'The  estimated 
risk  effectiveness  factor  fior  vital  system 
surveys  was  established  to  be  between 

8  percent  and  13  percent.  This  estimate 
reflects  the  anticipated  effectiveness  in 
reducing  the  risk  of  an  accident  by 
ensuring  that  systems  are  working 
properly  prior  to  cargo  transfers  and 
port  transits.  Research  on  the  107 
accidents  attributed  approximately  $3.3 
million  in  vessel  damage  and  3,920 
barrels  of  oil  spilled  fivm  1989  to  1994 
because  critical  pumping,  piping,  and 
deck  gear  were  not  maintained.  These 
damage  and  oil  spill  estimates  were 
cumulated  per  vessel  per  year  and  the 
risk  effectiveness  factor  range  was  then 
used  to  predict  final  benefits.  The  vital 
systems  survey  requirement  benefits 
will  range  from  1,153  to  1,874  barrels  of 
unspilled  oil  and  $402,125  to  $653,454 
dollars  of  undamaged  property  for  the 
19-year  life  of  this  rule. 

Autopilot  alarm  or  indicator.  The 
estimated  risk  effectiveness  factor  range 
for  autopilot  alarms  or  indicators  was 
established  to  be  between  4  percent  and 

9  percent.  This  estimate  refiects  the 
anticipated  effectiveness  in  reducing  the 
risk  of  an  accident  by  making  sure  that 
the  tankship's  master  or  the  tug's  master 
knows  that  the  autopilot  is  engaged  and 
that  it  must  be  turned  off  before 
maneuvering  the  vessel.  Research  on  the 
107  accidents  attributed  approximately 
$1.25  million  in  vessel  damage  and 
12,900  barrels  of  oil  spilled  from  1989 
to  1994  because  the  autopilot  was 
engaged  while  the  master  or  watch 
officer  was  trying  to  maneuver  the 
vessel.  The  estimated  risk  effectiveness 
factor  range  was  multiplied  by  the 
cumulated  benefits  to  estimate  the 
requirement's  benefit.  The  autopilot 
alarm  or  indicator  requirement  benefits 
will  range  from  818  to  1.841  barrels  of 
unspilled  oil  and  $75,937  to  $170,857 
dollars  of  undamaged  property  for  the 
19-year  life  of  this  rule. 

Maneuvering  and  vessel  status 
information.  'The  risk  effectiveness 
tactor  range  for  this  measure  was 
estimated  to  be  between  9  percent  and 
14  percent.  This  estimate  reflects  the 
anticipated  effectiveness  in  reducing  the 
risk  of  an  accident  by  making  sure  the 
tankship's  master  understands  the  status 
of  the  vessel's  equipment  and 
maneuvering  characteristics,  including 
squat.  Research  on  the  107  accidents 
attributed  approximately  $11.3  million 
in  vessel  damage  and  3.333  barrels  of  oil 
spilled  from  1989  to  1994  because  the 
pilot  or  master  was  not  aware  of  the 
equipment  status.  The  estimated  risk 
effe<niveness  factor  range  was 


multiplied  by  the  cumulated  benefits  to 
estimate  the  requirement's  benefit.  The 
maneuvering  and  vessel  status 
information  requirement  benefits  will 
range  from  2,025  to  3,150  barrels  of 
unspilled  oil  and  $1,569,018  to 
$2,440,695  dollars  of  undamaged 
property  for  the  19-ye3r  lift  of  this  rule. 

Maneuvering  performance  capability 
tests.  The  risk  effiactiveriess  bctor  range 
for  this  measure  was  estimated  to  be 
between  8  percent  and  13  percent.  This 
estimate  reflects  the  anticipated 
effectiveness  in  reducing  the  risk  of  an 
accident  by  making  sure  the  tankship's' 
master  and  the  pilot  discuss  the  vessel's 
maneuvering  capabilities  and  know  how 
the  vessel's  limitations  may  impact  the 
transit.  Research  on  tlie  107  accidents 
attributed  approximately  $.5  million  in 
vessel  damage  and  3,337  barrels  of  oil 
spilled  fix]m  1989  to  1994  because 
masters  and  pilots  foiled  to  properly 
predict  the  vessel's  capability  to 
maneuver  to  tight  turns  or  difficult 
approaches.  The  estimated  risk 
effectiveness  factor  range  was 
multiplied  by  the  cumulated  benefits  to 
estimate  the  requirement's  benefit.  The 
maneuvering  performance  capability 
test  requirement  benefits  will  range 
from  3,960  to  6,435  barrels  of  imspillad 
oil  and  $65,592  to  $106,587  dollars  of 
undamaged  property  for  the  19-year  life 
of  this  rule. 

Minimum  under-keel  clearance.  The 
risk  effectiveness  factor  range  for  the 
minimum  under-keel  clearance 
requirement  was  estimated  to  be 
between  10  percent  and  23  percent.  This 
reflects  the  anticipated  effectiveness  in 
reducing  the  risk  of  an  accident  by 
making  sure  the  tankship  or  tug  master 
understood  the  under-keel  clearance  of 
the  vessel  and  do  not  bring  the  vessel 
into  areas  that  are  shallow  or  shoaling. 
Research  on  the  107  accidents  attributed 
approximately  $13.8  million  in  vessel 
dJamage  and  7,176  barrels  of  oil  spilled 
from  1989  to  1994  because  the  pilot  or 
master  did  not  correctly  gauge  the 
vessel's  draft  in  relationship  to  the 
transit  depths  or  ignored  port  specific 
draft  guidance.  The  estimated  risk 
effectiveness  factor  range  was 
multiplied  by  the  cumulated  benefits  to 
estimate  the  requirement's  benefit.  The 
under-keel  clearance  requirement 
benefits  will  range  from  5,279  to  12,142 
barrels  of  unspilled  oil  and  $2,102,584 
to  $4335,943  for  the  19-year  life  of  this 
rule. 

Emergency  steering  capability.  The 
estimated  risk  effectiveness  factor  range 
for  the  emergency  steering  capability 
requirement  was  established  to  be 
between  4  percent  and  9  percent  This 
estimate  reflects  the  anticipated 
effiactiveness  in  redudog  the  risk  of  an 
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accident  by  ""^"fl  sure  the  titg  has 
steering  while  woricing  with  tank  beigee 
of  5,000  GT  or  more.  Research  on  the 
107  aoddenis  attributed  approximately 
S1.6  milUoA  in  vessel  rf«m«g<>  and  428 
barrels  ofoi]  spilled  from  1909  to  1994 
because  the  tug  lost  steering  control 
while  maneuvering  tank  barges  of  5,000 
GT  or  mora.  The  estimated  risk 
eflisctivaoess  factor  range  was 
multiplied  by  the  cumulated  benefits  to 
estimate  the  lequirement's  benefit.  The 
emergency  steering  capability 
raquirement  benefits  will  range  from  67 
to  150  barrels  of  unspilled  oil  and 
S79,766  to  1179.474  dollars  of 
undamaged  property  for  the  19-year  life 
of  this  rule. 

Ftndaring  syttena.  The  estimated  risk 
sflectiveneaa  Csctor  rense  for  imAmmirtg 
systems  was  established  to  be  between 
5  natcsnt  and  9  peioent.  This  eatimale 
reflects  dM  antidpelad  efisctivaaass  in 
reducing  the  risk  of  an  aoddant  due  to 
damage  by  ensuring  that  the  tank  barge 
is  pratactad  from  manauvaring  tugs. 
Raaaarch  on  the  107  accidents  attributed 
appcoximalely  S85M8  in  veaaal  damage 
and  708  barrels  of  oil  spilled  trcm  1989 
to  1994  because  tugs  ram  the  baiga  and 
either  promote  or  create  csading.  The 
aetimatad  risk  efhctivenaas  factor  range 
wss  muhipUed  by  the  cumulated 
benefits  to  estimate  the  requiiement's 
benefit.  Tlw  fsndeting  system 
requirement  benefits  mil  range  from 
128  to  230  berrels  of  unspilled  oil  and 
SS351  to  •0,632  dollars  of  undamaged 
property  for  the  19-year  life  of  this  rule. 

Cost-Benefit.  The  estimated  coet- 
benefit  for  each  measui«  was  calculated 
by  dividing  the  measure's  present  value 
net  cost  by  the  meesure's  present  value 
barrels  of  unspilled  oil.  Net  cost  was 
calculated  by  subtracting  the  preemt 
value  range  of  undamaged  property,  in 
dollars,  from  the  present  value  cost  of 
aech  measure.  Estimates  of  damages  to 
natural  resoun»s  are  not  included  in  the 
net  cost  for  this  fina!  rule.  The  net 
present  value  of  the  costs  of  various 
measures  will  rangs  from  SO  to  S7,931 
per  bairel  of  unspilled  oiL  Ttie  overall 
mean  present  value  of  these  operetional 
meesures  is  S2,025  per  barrel  of 
unspilled  oil. 

Small  Entries 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
busineseea  and  not-for-profit 
organizations  thai  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and  (2) 
governmental  jurisdictions  with 


populations  of  leas  than  50,000.  The 
Coast  Guard  has  dalnmined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  subatantial 
number  of  small  entitiea. 

The  opanticnal  measures  will  aflect    ' 
sevaral  small  bminassia  within  the 
maritima  industry  until  2015,  a  period 
of  about  19  yean.  The  Coast  Guard  has 
made  this  finding  of  no  significant 
economic  impact,  however,  after  having 
determined  that  the  flexibility  in  this 
rulemaking  balanca*  the  lequiraments 
placed  oo  tank  barge*  and  tankships  and 
provides  equitable  treatment  of  U.S.  and 
foretan  flag  veaaels. 

TUs  rulemaking  considered  small 
business  impact  far  vessels  privately 
held  by  independent  companiaa  that 
have  an  astimatad  ca|rital  investment 
value  of  less  than  S500  million  or  have 
less  than  SOOemployM*.  State  and  local 
govemmants,  which  altogether  own  leaa 
than  a  dozen  tank  vessels,  twill  not  be 
significantly  affected.  Not-for-profit 
organizatioiu  do  not  engage  in  the 
traiuportation  of  oil  in  bulk  by  water. 

There  are  a  number  of  companies 
meeting  the  definition  of  a  small 
business  operating  in  each  segment  of 
industry  (tankahip,  tank  barge,  and 
towing  veaaeL)  Of  the  190  U.S. 
tankships  aSscted  by  this  final  rule,  10 
era  owned  by  0  small  businesses.  Many 
of  Iheae  oompeny's  tankships  are  over 
30  yeere  old,  have  leas  cargo  carrying 
capacity  than  their  competition,  and  are 
laid  up  due  to  market  or  company 
financial  conditions.  Six  small 
businesses  own  or  operate  32  of  the 
afiected  U.S.  tank  barge  p<qnilation.  No 
foreign  small  businesses  own  or  opente 
foreign  tank  vessels  that  will  be  anactad 
by  this  final  rule.  Tank  barge  compenies 
are  required  under  this  rule  to  enlist 
towing  vessels  with  certain  capabilitiee 
and  trained  personnel.  Indirectly,  some 
towing  vessel  companies  may  also  be 
afiiscted  by  these  requirements; 
however,  the  Coest  Guard  has 
determined  that  most  tank  barge  ownera 
also  own  their  towing  vessels  or 
regularly  oootract  with  a  limited 
number  of  towing  companies. 

An  economic  impact  is  unavoidable 
because  the  statute  clearly  targets 
existing  vessels  of  5,000  GT  or  more  that 
cany  oil  in  bulk  as  cargo  and  do  not 
have  double  hulls.  The  present  value  of 
the  total  cost  to  the  industry  of  this  rule, 
discounted  at  7  percent  to  1990.  will 
total  $106.3  million.  However,  the  Coast 
Guard  has  several  meesures  within  this 
final  rule  to  accommodate  small 
business  needs  and  provide  flexibility  to 
small  entities  afiected  by  this  final  rule. 

Flexibility  and  small  ousinees  needs 
are  accommodated  in  the  enhanced 
survey  requirement  by  allowing 


companies  owning  tank  borgas  or  tank 
vassals  less  than  30X100  deadweight 
tons  (dwt)  to  conduct  their  own  surveys 
and  to  choose  among  various 
organizations  for  program  oversight  It 
also  phases  in  this  lequirement  over  a 
2.5-year  period  to  eiuole  small 
busineaaes  to  research  their  needs  and 
plan  for  the  implementatica  of  an 
inspection  program. 

To  accommodate  small  businesses  in 
the  tank  barge  industry,  the  cost  of 
reconfiguring  a  towing  vessel  owned  by 
the  tank  barge  company  was  minimized 
by  requiring  the  autopilot  alarm  to  be  an 
indicator,  a  simple  sign  placed  on  the 
wheel  will  sufllc*.  This  requliemant 
gives  a  comparable  warning  in  the  small 
otmfines  of  the  one-man  towing  vessel 
wheelhouse  as  will  an  alarm  for  the 
larger,  multiple-person,  complex  bridge 
of  a  tankahip.  The  emergency  steering 
capability  requirement  aocommodates  a 
range  of  designs  by  allowing  for  either 
a  secondary  steering  system  or  twin 
propulsion  capability.  This  retpiiremenl 
alkiws  the  majority  of  tank  barge 
companies  to  oonttnue  using  their 
vessels  or  the  vaaaels  they  typically 
lease;  however,  it  also  ensures  that  the 
master  or  opantor  will  have  some 
maneuvering  capability  in  an  electrical, 
hydraulic,  or  engine  hilura,  which  will 
be  a  benefit  to  all  operaton. 

Smaller  tankahip  companies  should 
have  the  capability  to  conduct  the 
maneuvering  performance  standard  tests 
of  IMO  Resolution  A.751(18).  While  the 
assessment  cost  of  this  item  is  for  a 
commercial  company  to  conduct  the 
maneuvering  tests,  this  rulemaking  in 
no  way  prohibits  a  company  form 
conducting  the  tests  in-house.  The 
guidelines  and  technical  details  of  the 
tests  are  well  documented  and  are 
within  the  capabilities  of  a  licensed 
master  or  pilot  The  equipment  needed 
for  these  types  of  maneuvering  tests, 
such  as  a  Differential  Global  Positiooing 
System  (DCPS),  is  available  on  the 
commeicial  market  at  low  cost. 

Unfiudad  Maadate 

Under  the  Unfunded  Mandates 
Reform  Act  (Pub.  L  104-4),  the  Coast 
Guard  must  consider  whether  Ibis  rule 
will  result  in  an  annual  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  milUon  (adjiMted  atmually  for 
inflation).  The  Act  also  requires  (in 
Section  205)  that  the  Coast  Guard 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and, 
from  those  alternatives,  select  the  least 
costly,  most  cost-efiectivo,  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 


Federal  Rggbtar  /  Vol.  61,  No.  147  /  Tuesday.  July  30,  1996  /  Rulea  and  ReguUtJcms         SaTTt 


The  coat  analysis  completed  for  this 
rule  estimates  ^st-year  compliance 
costs  to  be  S60.5  million.  Annual  costs 
of  this  rule  will  trend  downward, 
leveling  out  aimually  at  $539,054  during 
2012  through  2014,  the  final  years  that 
the  rule  will  be  in  effect.  This  rule  will 
not  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  The  cost-benefit 
analysis  done  for  this  rule  addresses 
expected  cost-effectiveness  for  each 
measure.  For  those  measures  that  were 
estimated  to  be  the  most  costly, 
alternative  requirements,  extended 
implementation  periods,  or  provisions 
for  the  company  to  determine 
appropriate  Implementation  on  a  case- 
by-case  basis  were  included  in  this  rule. 

CoUaction  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  rule  that  contains  a  coUection-of- 
information  requirement  to  determine 
whether  the  practical  value  of  the 
information  is  worth  the  burden 
imposed  by  its  collection.  Collection-of- 
informatioo  requirements  include 
repotting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  rule  contains  collection-of- 
information  requirements  in  the 
following  sections:  SS  157.415, 157.420, 
157.430, 157,435, 157.445, 157.450,  and 
157.455.  The  following  particulars 

DOT  No.:  2115. 

Administmtion:  U.S.  Coast  Guard. 

Title-.  Operational  Measures  to  Reduce 
Oil  Spills  From  Existing  Tank  Vessels 
Without  Double  Hulls 

Need  For  Information:  Without 
adequate  operational  measures  on  tank 
vessels,  the  potential  for  spills  as  a 
result  of  human  error  is  greatly 
increased.  This  rule  requires  the 
mariner  to  tog  or  otherwise  record 
information  that  is  necessary  for  the  safe 
operation  of  the  vessel  including:  (1) 
documentation  for  company 
management  and  the  Coast  Guard  to 
ensure  personnel  are  informed  and 
systems  are  being  surveyed  both 
frequently  and  thoroughly;  (2) 
accessibility  to  certain  vessel  specific 
maneuvering  characteristics  so  that 
pereoimel  navigating  the  vessel  have  a 
quick  reference  to  critical  information; 
(3)  documentation  of  a  vessel's 
command  and  control  status  to  ensure  a 
pilot  receives  accurate  information  prior 
to  maneuvering  evolutions:  and  (4) 
notification  to  company  management 
(unless  the  company  provides  written 
guidance)  of  the  vessel's  anticipated 
under^keel  clearance  so  that  the 


company  can  ensure  prudent  clearance 
is  maintained.  These  recordkeeping 
requirements  are  consistent  with  good 
commensal  practice  and  the  dictates  of 
good  seamanship  for  safe  navigation  and 
maintenance  of  vital  equipment. 

Proposed  t'se  of  Information:  The 
primary  use  of  this  information  will  t>e 
for  Coak  Guard  inspectore  to  determine 
if  a  vessel  is  in  compliance  or,  in  the 
case  of  a  casualty,  whether  failure  to 
meet  these  regulations  contributed  to 
the  casualty.  The  Coast  Guard  has  no 
specific  plan  to  collect  this  data  for 
statistical  analysis. 

Frequency  ofFesponse:  Owners, 
master,  or  operaton  of  tank  vessels 
subject  to  this  rule  will  be  required  to 
record  or  maintain  the  following 
documentation:  (1)  under  §  157.415, 
develop  bridge  resource  management 
policy  and  procedures;  (2)  under  % 
157.420,  develop  vessel  specific  watch 
policy  and  procedures;  (3)  under 
§  157.430,  complete  an  enhanced  survey 
during  each  drydock  examination  (this 
information  must  also  be  provided  to 
the  Coast  Guard  upon  its  request);  (4) 
under  %  157.435.  by  vessel  log  entry  or 
similar  means  on  board  the  vessel, 
record  the  results  of  each  required  vital 
systems  survey;  (5)  under  §  lS7.44S(d). 
post  test  results  for  maneuvering 
performance  capability;  (6)  under 
1 157.450,  post  the  standardized  IMO 
maneuvering  information  in  the 
wheelhouse  and  complete  a  pilot  card 
before  entering  the  port  or  place  of 
destination  and  prior  to  getting 
imderway;  (7)  under  S  157.455,  calculate 
anticipated  under-keel  clearance  before 
entering  the  port  or  place  of  destination 
and  prior  to  getting  underway. 

Burden  Estimate:  73,411  hours. 

Respondents:  1,404. 

Avenue  Burden  Hours  Per 
Respondent.  52.29. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  Coast  Guard  has  st>bmitted 
the  requirements  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  however,  OMB  approval 
has  not  been  finalized.  Individuals  and 
organizations  may  submit  comments  by 
August  29, 1996  on  the  information 
collection  requirements  in  this  final  rule 
and  should  direct  them  to  the  Executive 
Secretary,  Marine  Safety  Council  as 
indicated  under  AOOflESSES  and  to  the 
Office  of  Information  and  Regulatory 
Afiairs,  OMB,  New  Executive  Office 
Bldg.,  room  10235,  725  17th  St  NW.. 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  DOT.  The  Coast  Guard  will 
publish  a  notice  in  the  Federal  Regitler 
of  OMB's  decision  to  approve,  modify. 


or  disapprove  the  Inioimadon  coDectian 
requirements. 

Federalism 

The  Coast  Guard  has  analyzed  ihli 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (October  26, 1987)  and  has 
determined  that  this  final  rule  does  not 
have  suflicient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Enriroiunant 

The  Coast  Guard  considered  the 
enviroimiental  impact  of  this  rule  and 
concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessary.  An  Environmental 
Assessment  and  a  Finding  of  Nq 
Significant  Impact  are  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  AOOmsaES. 

The  additional  operational 
considerations  required  by  this  rule  will 
enhance  navigation  safety  and  thereby 
reduce  the  likelihood  of  an  oil  spill  or 
other  environmental  damage. 

Two  comments  specifically  addressed 
the  issue  of  treating  edible  oils  in  the 
same  maimer  as  petroleum  oil  in  the 
Environmental  i\ssessment.  One 
comment  stated  that  the  Coast  Guard 
should  exempt  addressing  animal  fet. 
vegetable  oil.  and  other  oon-petroleimi 
oil  carriere  in  the  same  manner  as 
petroleum  oil  in  the  regulation  based  on 
the  provisions  of  the  Edible  Oil 
Regulatory  Reform  Act  (Pub.  L.  104-55, 
109  Stat.  546-547  (19951).  Another 
comment  supported  extending  these 
regulations  to  existing  tank  vessels 
carrying  non-petroleum  oils  and 
remarked  that  it  is  economically  feesible 
and  environmentally  beneficial  for  these 
vessels  to  meet  the  operational 
requirements.  The  Coast  Guard 
contends  that  bulk  spills  of  animal  bt, 
vegetable  oil,  and  other  non-petroleum 
oil  can  be  damaging  to  the  environment 

The  Coast  Guard  oas  attempted  to 
balance  environmental  protection  with  a 
recognition  of  the  diverae  requirements 
called  for  by  different  substances,  such 
as  non-petroleum  oils.  These  substances 
are  clearly  harmful;  and  therefore,  are 
regulated  in  a  maimer  that  recognizes 
their  differences  bom  other  more  toxic 
materials  such  as  petroleum  oils. 
Interpretations  of  statutes  are  governed 
by  legal  decisions  which  have  granted 
agencies  discretionary  authority  in  areas 
committed  to  agency  jurisdiction.  The 
Coast  Guard,  as  well  as  other  agencies, 
have  exercised  this  discretion.  For  these 
reasons,  the  Coast  Guard  has 
determined  thai  a  discharge  of  animal 
Eat,  vegetable  oil,  or  other  non- 
petroleiun  oil  from  a  tank  vessel  could 
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reasonably  be  expected  to  cau»  ham  to     PART  157— RULES  FOR  THE  3.  Section  157.02  Is  added  to  read  as 

™™™"«"«n«-    ^                                     PROTECTION  OF  THE  MARINE  follows: 

As  discussed  in  the  Environmental  ENVIRONMENT  RELATING  TO  TANK 

Assessment,  this  rulemaldng  is  expected    VESSELS  CARRYMO  OIL  IN  BULK  1 117.02    kicorportlon  by  rataranee. 

to  have  no  significant  eliect  on  the  (a)  Certain  material  is  Incorporated  by 

™™'™™''«                                             ™^«7i?±l^^   "T'^f  n°^  reference  into  this  part  wilhX           ^ 

U.torSBbi«:ta                                             part  157  IS  revised  to  read  as  foUows:  approval  of  the  Dir^r  of  the  Federal 

„™_-^.„                                                 Aalherty:  33  U.S.C  1903;  48U.S.C  3703.  Register  under  5  U.S.C.  552(a)  and  1 
33CFFPaitl57                                             3703s  (now);  49  CFR  1.48.  Subpart.  G.H.UKi     CFR  part  51.  To  enforce  any  edition 

Cargo  vessels.  IncorporaUon  by                L7o?^"VS^sS^V*,^^''-  ""her  than  that  specified  in  paragraph 

reference.  Oil  pollution.  Reporting  and       uw  SuilM6  "*'  °f  •*"''  »«<="°"'  '^«  f^<»«  Guard  must 

recordkeeping  requirements.  publish  notice  of  change  in  the  Federal 

4fi  rPR  Pnrt  11                                                ^'  S**"""  157.01(aK2)  is  revised  to  Register:  and  the  material  must  he 

read  as  follows:  available  to  the  public.  All  approved 

Cargo  vessels.  Marine  safety.                    tigrjii    ainHitiMiit.  material  is  available  for  inspection  at 

Reporting  and  recordkeeping                          /,.     ^'~'~"''  the  Office  of  the  Federal  Register.  800 

requirements.                                                   (a)  •  •  •  North  Capitol  Street  ^4W..  suite  700, 

46  CFR  Part  3S                                               (2)  Any  other  vessel  that  ontere  or  Washington.  DC,  and  at  the  U.S.  Coast 

operates  in  the  nsvigable  waters  of  the  Guard,  Office  of  Operating  and 

Ciigo  vessels.  Marine  safety.  United  States,  or  that  operates,  conducts     Environmental  Standards  (G-MSO) 

Navigation  (water).  Occupational  safety      ligtering  under  46  U.S.C.  3715,  or  2100  Second  Street  SW.,  Washington, 

and  Health.  Reporting  and                           receives  cargo  from  or  transfers  caigo  to  DC  20503-0001.  and  is  available  from 

recordkeeping  requirements.  Seaman.         a  deepwater  port  under  33  U.S.C.  1501  the  sources  indicated  in  paragraph  (b)  of 

For  the  reasons  set  out  in  the                   etseq.,  in  the  United  States  Exclusive  this  section. 

^•^In^                     '^"""*        r     '?•      .  incoT»ration  by  referee  in  this  part 

35  as  follows:                                               and  the  sections  affected  are  as  follows: 

iMamtUonal  Maritiim  Organization  (MOI—t  Albert  Embankment.  London  SEl  7SR.  England 

''^,'T^^  ^^"^op'^^WSl  Provision  and  Display  of  Manoeuvring  Information  on  Boud  Ships.  Annex  Mctions 

1.1,  Z.3.  3.1,  and  3.2  with  appendices,  adopted  on  19  November  1987  1S7  4Ui 
"^i'  '^™f  ResoluticHi  A.744(18).  GuideUnes  on  tlie  Enhana>d  Programme  of  lnspi<ii^ 'ix^ii' Surii«rf  Biilkciy; 
S^emtar^M*     ""•..!^     "^°"  1.1.»-1.1.4. 1.2-1.3,  2.1,  2.3-2.6,  3-8,  Amiexe.  1-10  with  appenices,  adopl«l  4 

IMO  AsMmbly  Ra^lulion  A.751(1B),  taterimStanda^'fOTShip  Mtoot^  ^"■*^ 

5.  adopted  4  November  1993  with  Explanatory  Notet  in  MSaOrc.  644  dated  6  June  1994    ... .  '                  157  aa, 

Compomes  Inlernabonal  Marine  Forum  (OOMFh-iSth  Floor.  96  Victoria  Street,  tendon,  SWlE  Siw" iiiiiiid 

laleniational  Safety  Guide  £or  Oil  Tankers  and  Tennlnals,  Fourth  Edition,  Chapten  6,  7.  and  10,  1996  ..T „ _ 1S7.43S 

.l'?*"^"3'S';«j<'."<^*?8^         .          or  maneuvering  the  vessel  and  for  Subpart  Q-Structural  And  Oowabonal 

definibons  are  added  m  alphabetical          maintaining  a  continuous  vigilant  watch  StaSur^TF^  C^VTT-^k  vSS. 

order  ,0  read  as  follows:                               during  his  or  her  periods  of  duty  and  WlZiTS^SSl^te  Sltl^lJr^ 

|157ja   Denmuon*.                                   following  guidance  set  out  by  the  PetrdMin  Oil* 
,        ,        ,        .        ,                                master,  mtemational  or  national 

An/mof/otmeens  a  non-petroleum         7«^a«ons.  and  company  policies.  6.  Section  157.400  is  revised  to  read 

oil.  fat.  or  grease  derived  fix>m  animals           ,-vi.              __i           ..                     ,  """°*'»- 

and  not  specifically  identified                     ^fZZlZT,'^   TJi  T^  "^ '^  1157.400    Purpe»  and  aDDHeabilltv 

elsewhere  in  this  part.                                 of  any  land  that  is  not  petroleum  oil.  an  »'"•"    "i»PO"  «ia  appHtawilty. 

.        .                              animal  fat,  or  a  vegetable  oil.  (a)  The  purpose  of  this  subpart  is  to 

i-i„,, „•,,      .              ,                 •        •        •        .        .  establish  mandatory  safety  and 

»„v  ^^^T        T"^  v^sse/ means         Petroleum  oiV  means  petroleum  in  any  operational  requirements  to  reduce 

Zi^^-lnr^H*"*'*^^               fonn  including  crude  oilTel  oil,          ^  eSvironmenlal  damage  resulUng  torn 

Su«rsore'r;^tn"s;^is«    =' «d^';i'«^' ""  """"•  ^'  "^'^"^ ""  ^"'"^ 

geographic  area,  such  as  a  particular              ^^Ji,V,      ■              ,  (b)  This  subpart  appUes  to  each  lank 

^I'^''S'^'''\rT''^Z,         ^^^Z^"'^n,ZZr'  ;^»Pecm«iinSl57.oiofthisp.rt 

facihty,  and  used  solely  for  restricted          alongside  or  pushing  aheadlmd  ,~ 

'^'l^T        ""^"^"^"^       includes  the  t^g  in  aS  integrated  tug  (D  Is  5,000  gross  tons  or  more; 

up  laiper  tows.    ^                                         barge.  It  does  not  include  fleeting  or  (2)  Carries  petroleum  oil  in  bulk  as 

assist  towing  vessels.  cargo  or  cargo  residue:  and 

ki;I?J'htr!rnn?lf'.'"°^L°"f,?''         '        *        •        *        *  (3)  Is  not  equipped  with  a  double  huU 

n^w^  h  ?     "^^      "';'^'^-"    ■             V'egetai/e  0,7  means  a  non-petroleum  meeting  §  157.10doir  this  part,  or  an 

S^lnH^  h.  °°!,'"""^  '°- ""™'         oil  o'  fat  not  specifically  identified  equivalent  to  the  requirem^te  of 

iBi  ana  vegetaDie^ou.   ^                                elsewhere  in  this  part  that  is  derived  Sl57.10d,  but  required  to  be  equipped 

'        •        •        •                                froni  plant  seeds,  nuts,  kernels,  or  fruits,  with  a  double  huL  at  a  date  set  forth  in 

Officer  in  charge  of  a  novigationa]           •        •        •    ,    •        .  46  U.S.C.  3703a  (b)(3)  and  (c)(3) 

•rarcAmeans  any  officer  employed  or             5.  The  subpart  heading  of  subpart  G  7.  Section  157  410(c)  is  revised  to 

engaged  10  be  responsible  for  navigating     is  revised  to  !ead  as  folW  readasfoUoOT: 
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I1S7.410  _         ^^ 

re^uvanMnts  lof  tank  vaaaaia. 
•        *•**' 

(c)  Rsducen,  bolts,  and  gaskets  must 
meet  the  requirements  of  46  CFR 
subpart  56.25.  Cast  iron  and  malleable 
iron  must  not  be  used. 

8.  Section  157.415  is  added  to  read  as 
follows: 


1 157.415 

poNcy  and  pfoceduraa. 

(a)  Not  later  than  February  1, 1997.  a 
tankship  owner  or  operator  shall 
provide  written  policy  and  pnx:edures 
to  mastera  and  officers  in  charge  of  the 
navigational  watch  concerning  the  need 
for  continuously  leassessins  how 
bridge-watch  resources  are  being 
allotted  and  used,  based  on  bridge 
resdurce  management  principles.  This 
written  policy  and  prooadures  must 
include  vessel  and  crew  spadGc 
examples  that  address  the  following: 

(1)  lie  number  of  qualified 
individuals  that  should  be  on  watch  to 
ensure  that  all  duties  can  be  performed 
effectively. 

(2)  The  appropriate  qualifications  of 
all  members  of  the  navigational  watch, 
the  importance  of  confirming  that  all 
members  of  the  watch  are  fit  for  duty, 
and  the  need  to  ensure  that  all  members 
of  the  navigational  watch  an  not 
impaired  by  fatigue. 

(3)  The  need  to  take  into  accoimt  any 
known  limitation  in  qualifications  or 
fitness  of  individuals  when  making 
navigational  and  operational  decisions. 

(4)  The  need  to  be  clear  and 
unambiguous  in  assigning  duties  and 
the  need  to  establish  that  the  individual 
understands  his  or  her  responsibilities. 

(5)  The  need  to  perform  tasks  in  a 
clear  order  of  priority  and  to  adjust  the 
priority  of  tasks  as  circimistances  may 
require. 

(6)  The  iinportance  of  assigning  and 
reassigning  members  of  the  watch  to 
locations  where  they  can  perform  their 
duties  most  effectively. 

(7)  Conditions  that  warrant  task 
reassignment  among  membere  of  the 
watch. 

(8)  The  instruments  and  equipment 
necessary  ItH'  the  effective  p^ormance 
of  each  task  and  appropriate  actions  if 
the  instruments  and  equipment  are  not 
available  or  not  functioning  properly. 

(9)  The  need  for.  and  examples  of, 
clear,  immediate,  reliable,  and  relevant 
commimicaUon  among  memben  of  the 
navigational  watch. 

(10)  The  action  to  be  taken  to 
suppress,  remove,  and  avoid 
nonessential  activity  and  distractions  on 
the  bridge. 

(11)  The  importance  of  collecting, 
proc«tsing,  and  interpreting  all  essential 


information  and  making  it  conveniently 
available  to  other  membere  of  the 
navigational  %vatch  and  the  pilot,  as 
necesswy  to  perform  their  duties. 

(12)  The  need  to  ensure  that 
nonessential  materials  are  not  placed  00 
the  bri^. 

(13)  The  need  to  ensure  that  members 
of  the  navigational  watch  are  prepared 
to  respond  at  all  times  efficiently  and 
effectively  to  changes  in  circumstances. 

(b)  Beguming  not  later  than  February 
1, 1997,  a  tank  baige  owner  or  operator 
shall  not  permit  the  barge  to  be  towed 
unless  those  individuals  assigned  to 
duties  that  are  similar  to  the  duties  of 
the  officer  in  charge  of  a  navigational 
watch  on  the  primary  towing  vessel 
have  been  provided  written  bridge 
resource  management  policy  and 
procedures  as  specified  in  paragraph  (a) 
of  this  section. 

9.  Section  157.420  is  added  to  reed  as 
follows: 


1157.420    Vi 
pcooeduraa. 

(a)  Not  later  than  February  1, 1997, 
the  owner  or  operator  of  a  tankship  shall 
provide  written  policy  and  procedures 
to  mastera  concerning  the  need  for  each 
individual  who  is  newly  employed  on 
board  the  vessel  to  have  a  reasonable 
opportunity  to  become  hmiliar  with  the 
shipboard  equipment,  operating 
procedures,  and  other  arrangements 
needed  for  the  proper  performance  of 
their  duties,  before  being  assigned  to 
such  duties.  This  written  policy  and 
procedures  shall  be  followed  by  the 
master  and  shall  include  the  following: 

(1)  Allocation  of  a  reasonable  and 
appropriate  time  jwriod  for  each  newly 
employed  individual  to  allow  him  or 
her  the  opportunity  to  become 
acquainted  with  the  following: 

(1)  The  specific  equipment  the 
individual  will  be  using  or  operating; 
and 

(ii)  The  vessel  specific  watchkeeping. 
safety,  environmental  protection,  and 
emergency  procedures  and 
arrangements  the  individual  needs  to 
know  to  perform  the  assigned  duties 
properly. 

(2)  Designation  of  a  knowledgeeble 
crew  member  who  will  be  responsible 
for  ensuring  that  an  opportunity  is 
provided  to  each  newly  employed 
individual  to  receive  essential 
information  in  a  langiiage  the  individual 
tmderatands. 

(b)  Beginning  not  later  than  February 
1, 1997,  a  tank  barge  owner  or  operator 
shall  not  permit  the  barge  to  be  towed 
unless  those  individuals  assigned  to 
duties  as  master  or  operator  on  the 
primary  towing  vessel  have  been 
provided  written  policy  and  procedures 


as  specified  in  paragraph  (a)  of  this 
section. 

10.  Section  157.430  is  added  to  read 
as  follows: 

1 167.430    Enlianoad  aurvay  raqulramanU. 

Beginning  at  each  tank  vessel's  next 
regularly  scheduled  drydock 
examination  and  continuing  as  raquiied 
under  46  CFR  part  31,  or,  fw  each 
foreign  (lagged  tank  vessel,  beginning  at 
the  next  drydock  and  continuing  as 
required  under  the  foreign  vessel's  Qag 
administration,  a  tank  vessel  owner  or 
operator  shall — 

(a)  Implement  an  enhanced  survey 
program  that  complies  trith  the 
standards  of  IMO  Resolution  A.744(18), 
Aimex  B  sections  1.1.3-1.1.4. 1.2-1.3. 
2.1, 2.3-2.6. 3-4.  and  Annexes  1-10 
with  appendices; 

(b)  Implement  a  vessel  specific  survey 
program  that  provides  a  level  of 
protection  equivalent  to  the 
requirements  in  paragraph  (a)(1)  of  this 
section  and  is  approved  by  the 
Commandant  (OMOC).  A  written 
request  for  program  equivalency  imder 
this  paragraph  must  be  submitted  to  the 
Commandant  (G-^OC);  or 

(c)  For  a  tankship  of  less  than  20,000 
deadweight  tons  (dwt)  carrying  crude 
oil,  a  tankship  of  less  than  30,000  dwt 
carrying  product,  or  a  tank  barge, 
implement  an  enhanced  survey  program 
that— 

(1)  Includes  oversight  of  the  program 
by  the  Coast  Guard,  the  vessel's  flag 
administration,  an  authorized 
classification  society  as  described  in 
§157.04  of  this  part,  or  a  licensed 
professional  engineer, 

(2)  Has  the  frequency  of  survey  which 
is  no  less  than  the  inspections  required 
by  46  CFR  subpart  31.10; 

(3)  Has  survey  scope  and 
recordkeeping  lequirements  that  are 
comparable  to  the  requirements  of 
paragraph  (a)(1)  of  this  section;  and 

(4)  Includes  keeping  a  copy  of  the 
most  recent  survey  on  board  the  vessel 
or,  upon  request  by  the  Coast  Guard, 
making  the  surveys  available  within  24 
hours  for  examination. 

11.  Section  157.435  is  added  to  read 
as  follows: 


1157,435    VMaii 

(a)  A  tank  vessel  owner  or  operator 
shall  ensure  that  surveys  of  the 
following  system  are  conducted: 

(1)  Cargo  systems.  The  survey  must 
include  £e  examination  and  testing  of 
the  items  listed  in  chapters  6.  7,  and  10 
of  the  International  Safety  Guide  for  Oil 
Tankera  and  Terminals,  if  applicable, 
prior  to  cargo  transfer  operations. 

(2)  Mooring  systems.  The  survey  must 
include  a  visual  examination  of  the 
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emeigRicy  towUne,  the  anchor  releasing 
mechanism,  and  mooring  lines  prior  to 
entering  the  port  or  place  of  destination, 
if  weather  permits,  or  prior  to  getting 
underway. 

(b)  Surveys  must  be  conducted  by 
company  management  personnel, 
company  designated  individuals,  or 
vessel  officers  knowledgeable  about  the 
equipment  operating  parameters  and 
having  the  authority,  capability,  and 
responsibility  to  initiate  corrective 
action  when  the  equipment  is  not 
functioning  properly. 

(c)  The  results  of  the  survey  required 
in  paragraph  (a)  of  this  section, 
including  the  material  condition  of  each 
system,  must  be  recorded  in  the  tank 
vessel's  deck  log  or  other  onboard 
documentation. 

IZ.  Section  157.440  is  added  to  read 
as  follows: 

<1S7.440    Aiila|illatalMmorliM*eMor. 

(a)  A  tankship  owner  or  operator  shall 
ensure  that  each  installed  autopilot  unit 
without  automatic  manual  override  has 
an  audible  and  visual  alarm,  which  is 
distinct  from  other  required  bridge 
alarms,  that  will  activate  if  the  helm  is 
manually  moved  while  the  autopilot  is 
enraged. 

(b)  A  tank  barge  owner  or  operator 
shall  ensure  that  each  autopilot  unit 
without  automatic  manual  override 
installed  on  the  primary  towing  vessel 
has  a  means  to  clearly  indicate  the 
autopilot  status  and  warns  personnel  of 
the  requirement  to  disengage  the 
autopilot  if  positive  rudder  control  is 
needed. 

13.  Section  157.445  isadded  to  read 
as  follows: 

(187.446    Uaneuwarfng  perfonnanc*  . 


(a)  A  tankship  owner  or  operator  shall 
ensure  that  maneuvering  tests  in 
accordance  with  IMO  Resolution 
A.751(181,  section  1.2.  2.3-2.4.  3-4.2, 
and  5  (with  Exnlanatory  Notes  in  MSC/ 
Circ.644)  have  been  conducted  by  July 
29, 1997.  Completion  of  maneuvering 
performance  tests  must  be  shown  by — 

(1)  For  a  foreign  flag  tankship,  a  letter 
bom  the  flag  administration  or  an 
authorized  classification  society,  as 
described  in  §  157.04  of  this  part,  stating 
the  requirements  in  paragraph  (aj  of  this 
section  have  been  met;  or 

(2)  For  a  U.S.  flag  tankship,  results 
from  the  vessel  owner  confirming  the 
completion  of  the  tests  or  a  letter  from 
an  authorized  classification  society,  as 
described  in  §  1S7.04  of  this  part,  slating 
the  requirements  in  paragraph  (a)  of  this 
section  have  been  met. 

(b)  If  a  tankship  undergoes  a  major 
conversion  or  alteration  affecting  the 


control  systems,  control  surfaces, 
propulsion  system,  or  other  areas  which 
may  be  expected  to  alter  maneuvering 
performance,  the  tankship  owner  or 
operator  shall  ensure  that  new 
maneuvering  tests  are  conducted  as 
required  by  paragraph  (a)  of  this  section. 

(c)  If  a  tankship  is  one  of  a  class  of 
vessels  with  identical  propulsion, 
steering,  hydrodynamic,  and  other 
relevant  design  characteristics, 
maneuvering  performance  test  results 
for  any  tanUiip  in  the  class  may  be 
used  to  satisfy  the  requirements  of 
paragraph  (a)  of  this  section. 

(d)  The  tankship  owner  or  operator 
shall  ensure  that  ie  performance  test 
results,  recorded  in  the  formal  of 
Appendix  6  of  the  Explanatory  Notes  in 
MSC/arc.644,  are  prominently 
displayed  in  the  wheelhouse. 

(e)  Prior  to  entering  the  port  or  place 
of  destination  and  prior  to  getting 
underway,  the  tankship  master  shall 
discuss  the  results  of  the  performance 
tests  with  the  pilot  while  reviewing  the 
anticipated  transit  and  the  possible 
impact  of  the  tankship's  maneuvering 
capability  on  the  transit. 

14.  Section  157.450  is  added  to  read 
as  follows: 

1157.480    Maneuvering  and  vaaaalatalua 


A  tankship  owner,  master,  or  operator 
shall  comply  with  IMO  Resolution 
A.601(1S),  Annex  sections  1.1,  2.3,  3.1, 
and  3.2,  with  appendices. 

15.  Section  157.455  is  added  to  read 
as  follows: 

{157.485    Mkifenum  under-kael  ctaannoe. 

(a)  Prior  to  entering  the  port  or  place 
of  destination  and  prior  to  getting 
underway,  the  master  of  a  tankship  that 
is  not  fitted  with  a  double  bottom  that 
covers  the  entire  cargo  tank  length  thall 
meet  the  following  requirements: 

(1)  The  tankship's  deepest 
navigational  draft  must  be  calculated 
and  include—^ 

(i)  The  mean  draft; 

(ii)  The  trim  and  list  characteristics; 
and 

(iii)  The  intended  transit  speed  and 
the  corresponding  squat  characteristics, 
ifknovni. 

(2)  The  anticipated  controlling  depth 
must  be  calculated  and  include — 

(i)  Tide  and  current  conditions; 

(ii)  Present  sea  state  conditions: 

(iii)  Past  weather  impact  on  water 
depth; 

(iv)  The  depth  at  the  facility  or 
anchorage;  and 

(v)  The  depth  of  the  transit  area  found 
in  the  publication  and  chart  materials 
required  to  be  on  board  the  tankship  by 
33  CFR  part  164. 


(3)  The  anticipated  under-keel 
clearance  must  be  calculated  by 
subtracting  the  tankship's  deepest 
navigational  draft  from  the  anticipated 
controlling  depth.  The  tankship's 
calculated  deepest  navigational  draft, 
anticipated  controlling  depth,  and  the 
calculated  anticipated  un'der-kael 
clearance  must  be  recorded  in  the 
tankship's  log  or  in  other  onboard 
documentation. 

(4)  The  tankship  shall  discuss  with 
the  pilot  the  anticipated  under-keel 
clearance  calculation  and  its  possible 
impact  on  the  tankship's  planned 
transit. 

(5)  The  tankship  master  shall— 
(i)  Inform  the  tankship  owner  or 

operator  of  the  calculated  anticipated 
undei^keel  clearance,  unless  the  owner 
or  operator  has  provided  the  master 
with  written  port  specific  under-keel 
clearance  guidance. 

(ii)  Record  the  communication  with 
the  owner  or  operator  in  the  tankship's 
log  or  other  documentation,  if  there  is 
no  written  port  specific  under-keel 
clearance  guidance  provided  by  the 
owner  or  operator. 

(6)  Having  been  informed  by  the 
master  of  the  anticipated  under-keel 
clearance,  the  owner  or  operator  shall 
not  allow  the  tankship  to  proceed  if  the 
tankship's  transit  would  not  be  prudent 
considering,  but  not  limited  to,  the 
anticipated  under-keel  clearance,  any 
CXXTP  under-keel  clearance  guidance, 
and  the  pilot's  recommended  clearance. 

(b)  The  owner  or  operator  of  a  tank 
barge,  that  is  not  fitted  with  a  double 
bottom  that  covers  the  entire  cargo  tank 
length,  shall  not  permit  the  barge  to  be 
lowed  unless  the  primary  lowing  vessel 
master  or  operator  has  been  provided 
with  written  port  specific  under-keel 
clearance  guidance  thai  includes — 

(1)  Port  specific  minimum  imder-keel 
clearance  requirements; 

(2)  Factors  to  consider  when 
calculating  the  tank  barge's  deepest 
navieational  draft; 

OfFactors  to  consider  when 
calculating  the  anticipated  controlling 
depth; 

(4)  Consideration  of  port  specific 
weather  or  environmental  conditions; 
and 

(5)  Conditions  which  mandate  when 
the  tank  barge  owner  or  operator  shall 
be  contacted  prior  to  port  entry  or 
getting  underway;  if  no  such  conditions 
exist,  the  guidance  must  contain  a 
statement  to  that  effect. 

16.  Section  157.460  is  added  to  read 
as  follows: 

{157,480    AddldonaloiMrMtonal 
raquirOTwnIs  fortank  Iwya*. 

(a)  Emergency  steering  capabUity.  The 
owner  or  operator  of  each  tank  barge 
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shall  not  permit  the  baige  to  be  towed 
unless,  by  November  27, 1997,  the 
primary  towing  vecsel  has — 

(1)  A  steering  gear  system  with  a  main 
power  unit,  an  alternative  power  unit, 
and  two  remote  steering  gear  control 
systems,  except  that  separate  steering 
wheels  or  steering  levers  are  not 
required.  The  steering  gear  control 
systems  must  be  arranged  so  that  if  the 
system  in  operation  fails,  the  other 
system  can  be  brought  into  immediate 
operation  from  a  position  on  the 
navigating  bridge;  or 

(2)  Twin  screw  propulsion  with 
separate  control  systems  for  each 
propeller. 

(b)  rendering  system  An  owner  or 
operator  of  a  tank  barge  shall  not  permit 
the  barge  to  be  towed  tmless  the  primary 
towing  vessel  and  any  fleeting  or  assist 
towing  vessels  have  a  fendering  system 
that  is  of  substantial  size  and 
composition  to  prevent  metal  to  metal 
contact  between  the  towing  vessel  and 
the  barge  during  maneuvering 
operations. 

17.  Subpart  H,  consisting  of 
§$  157.500  and  157.510,  is  added  to  read 
as  follows: 

Subpart  H— Strueturat  and  Operational 
Mamiras  tor  Cartabi  Tank  Vaaaels  Without 
DouMe  Nulla  Canylng  Animal  Fat  or 
lOfl 


Sec. 

157.500    Purpose  and  applicability. 

157.510    Operational  measures. 

Subpart  H— Stnictiirai  and  OperatkMial 
M»8iuf  for  Certain  Tank  Vessels 
Without  Double  Hulls  Carrying  Ammal 
Fat  or  Vegetable  Oil 

{157.S00    Purpose  and  appHeabiltty. 

(a)  The  purpose  of  this  subpart  is  to 
estabUsh  mandatory  safety  and 


operaticmal  requirements  to  reduce 
environmental  damage  resulting  from 
the  discharge  of  animal  fait  or  vegetable 
oil. 

(b)  This  subpart  applies  to  each  tank 
vessel  specifieid  in  $  157.01  of  this  part 
that— 

(1)  Is  5,000  gross  tons  or  more; 

(2)  Carries  animal  fat  or  vegetable  oil 
in  bulk  as  cargo  or  cargo  residue;  and 

(3)  Is  not  equipped  with  a  double  hull 
meeting  S  157.10d  of  this  part,  or  an 
equivalent  to  the  requirements  of 

$  157.10d,  but  required  to  be  equipped 
with  a  double  hull  at  a  date  set  forth  in 
46  U.S.C  3703a  (b)(3)  and  (c)(3). 


{157.510 

An  owner  or  operator  of  a  tank  vessel 
thai  carries  animal  fat  or  vegetable  oil  in 
bulk  as  caigo  or  cargo  residue  shall 
comply  with  the  requirements  in  all 
sections  of  subpart  G  of  this  part. 

18.  Subpart  I,  consisting  of  §§  157.600 
and  157.610,  is  added  to  read  as  follows: 

Subpart  I— Structural  and  OpafStlonal 
Maaaurss  for  Certain  Tank  Vasasia  Without 
Double  HuHs  Canylng  Other  NoivPstrolsuni 
OH 

Sec. 

157.600    Purpofle  and  applicability. 

157.610    Operational  measures. 

Subpart  I— Structural  snd  Oparstional 
Measures  for  Certain  Tank  Vessels 
Without  Double  Hulls  Carrying  Other 
Non-Petroleum  OH 

{157.600    Purpose  and  applicability. 

(a)  The  purpose  of  this  subpart  is  to 
establish  mandatory  safety  and 
operational  requirements  to  reduce 
environmental  damage  resulting  &t>m 
the  discharge  of  other  non-petroleum 
oil. 


(b)  This  subpart  applies  to  each  tank 
vessel  specifiad  in  $  157.01  oTthis  part 
that— 

(1)  Is  5,000  gross  tons  or  more; 

(2)  Carries  other  non-petroleum  oil  in 
bulk  as  cargo  or  cargo  residue;  and 

(3)  Is  not  equipped  with  a  double  hull 
meeting  S  lS7.lod  of  this  part,  or  an 
equivalent  to  the  requirements  of 

$  157.10d.  but  required  to  be  equipped 
with  a  double  hull  at  a  date  set  forth  in  , 
46  U.S.C  3703a  (b)(3)  and  (c)(3). 

{157.810    Opaiattenal  maaauraa. 

An  owmer  or  operator  of  a  tank  vessel 
that  carries  other  non-petroleum  oil  in 
bulk  as  cargo  or  cargo  residue  shall 
comply  with  the  requirements  id  all 
sections  of  subpart  C  of  this  part. 

PART  31— INSPECnOH  AND 
CERTIFICATION 

19.  The  authOTity  dtation  for  46  CFR 
part  31  continues  to  read  as  follows: 

Authorily:  33  U.S£.  1321(i);  46  U.S.C 
2103.  3306.  3703:  49  U.S.C  5103,  5106;  E.G. 
12234.  45  FR  58801,  3  CFR.  1980  Comp.,  p. 
277;  E.O.  12777.  56  FR  54757.  3  CFR.  1991 
Camp.,  p.  351;  49  CFR  1.46.  Section  31.10- 
21a  also  issued  under  the  authority  of  Sect 
4109.  Pub.  L  101-380. 104  Stat  515. 

20.  In  %  31.10-21,  table  (a)  is  revised 
to  read  as  follows: 
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PART  SS-OPGRATKMS 

22.  The  authority  dutiaii  fen  46  CFR 
pait  35  c»ntinues  to  read  as  follows: 

AaOarity  33  U.S.C  1321(0: 46  U.SX1 
3306,  3703,  6101: 49  U.S.C  5103,  5106;  E.a 
12234,  45  FR  58801,  3  DRK,  1960  Camp.,  p. 
277;  E.O.  12777,  58  FR  54757,  3  CFR,  1991 
Comp.,  p.  351: 49  CFR  1.48. 

23.  Section  35.01-4O(c)  is  revised  to 
read  as  follows: 

|3aL0t-140    PievwitlonofoMpoauaan— 
TWAU. 


(c)  33  CFR  parts  151, 155, 156, 157. 
and  164. 

Dated:  ^lly  24, 1996. 
KJ).H*R. 

Vicf  Admiral,  U.S.  Coatt  Guard,  Acting 
Commandant. 
IFR  Doc.  96-19238  Filad  7-25-96: 11:16  am) 

aUJMB  coot  «1*-I4-Ii 


Tuesday 
July  30,  1996 


Part  V 


Department  of 
Education 

Office  of  Vocational  and  Adult  Education; 
Intent  To  Repay  the  Colorado  State 
Board  for  Vocational  Education  Funds 
Recovered  as  a  Result  of  Two  Final 
Audit  Determinations;  Notice 
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OEPARTMENT  OF  EOUCATWN 

Otnce  of  Vocational  and  Adult 
Education;  Intent  To  Repay  ttie 
Colorado  State  Board  for  Vocatlonai 
Education  Funds  rtecoverad  as  a 
Result  of  T«fo  Final  Audit 
Determinations 

AOENCV:  Department  of  Educatiim. 
ACnOft:  Notice  of  Intent  to  award 
granttMck  funds. 

SUMMARY:  Under  section  459  of  the 
General  Education  Provisions  Act 
(GEPA),  20  U.S.C  lZ34h,  the  U.S. 
Secretary  of  Education  (Secretary) 
intends  to  repay  to  the  Colorado 
Community  College  and  Occupational 
Education  System  (Colorado),  under  a 
grantback  arrangement,  an  amount  equal 
to  75  percent  of  the  principal  amount  of 
funds  recovered  by  the  U.S.  Department 
of  Education  (Department)  as  a  result  of 
Gnal  audit  determinations  (ACNs:  08- 
72109  and  08-82000).  The  Department's 
recovery  of  fiinds  followed  a  settlement 
reached  between  the  parties  under 
which  Colorado  refunded  S87.500  to  the 
Department  in  full  resolution  of  the 
Department's  final  audit  determinations 
for  fiscal  years  (FYs)  1985  and  1986. 
This  notice  describes  Colorado's  plan 
for  the  use  of  the  repaid  funds  and  the 
terms  and  conditions  under  which  the 
Secretary  intends  to  make  those  funds 
available.  This  notice  invites  comments 
on  the  proposed  grantback. 
DATE:  All  comments  must  be  received 
on  or  before  August  29,  1996. 
ADDRESSES:  All  written  comments 
should  be  addressed  to  Dr.  Marcel  R. 
Du Vail,  Chief,  Finance  Branch,  Division 
of  Vocational-Technical  Education, 
Office  of  Vocational  and  Adult 
Education.  U.S.  Department  of 
Education,  600  Independence  Avenue 
S.W.,  Mary  E.  Switzer  Building,  Room 
4320,  MS-7324,  Washington,  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Marcel  R.  DuVall.  U.S.  Department  of 
Education.  600  Independence  Avenue 
S.W.,  Mary  E.  Switzer  Building,  Room 
4320,  MS-7324,  Washington,  D.C. 
20202.  telephone:  (202)  205-9502. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  Internet 
address:  Marcel DuVall@ed.gov. 

SUPPIEMEKTARY  MFORMATKM 

A.  Background 

Under  a  settlement  agreement 
between  the  Department  and  Colorado, 


the  Department  recovered  587,500  from 
Colorado  in  full  resolution  of  all  claims 
arising  fi^m  audits  of  Colorado  covering 
FYs  1985  and  1986. 

The  Department's  original  claims  of 
$538,930.30  (ACN:  08-72109  (FY  1985)) 
and  $395,085.10  (ACN:  08-82000  (FY 
1986))  were  contained  in  final  letters  of 
determination  issued  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education  on  August  31, 1989  and  June 
28. 1990  respectively.  These  claims 
arose  from  findings  related  to  Colorado's 
administration  of  its  vocational 
education  program  under  the  provisions 
of  the  Carl  O.  Perkins  Vocational 
Education  Act.  20  U.S.C.  2301  et  seq. 
(1988)  (Perkins  I). 

In  both  the  August  31, 1989  and  June 
28, 1990  letters,  the  Assistant  Secretary 
determined  that,  among  other  things, 
Colorado  violated  the  Federal 
regulations  governing  payroll 
expenditures  and  maintenance  of  time 
distribution  records.  For  the  applicable 
programs,  Colorado  improperly 
allocated  payroll  expenditures  based  on 
predetermined  budgets  and  failed  to 
maintain  appropriate  time  distribution 
records  for  employees  who  worked  on 
more  than  one  cost  objective,  thus 
violating  provisions  of  the  cost 
principles  implemented  at  34  CFR  Part 
74,  Appendix  C,  n,  B.,  10.,  b  (1985). 

The  settlement  negotiations  resulting 
from  Colorado's  appeal  of  the  Assistant 
Secretary's  August  31, 1989  and  June 
28, 1990  determinations  culminated  in  ' 
a  single  setUement  agreement  for  a  total 
repayment  of  $87,500.  The  settiement 
agreement  was  executed  on  March  28, 
1994.  The  Department  received  full 
payment  for  the  determinations  on 
March  29, 1994. 

B.  Authority  for  Awarding  a  Grantback 

Section  459(a)  of  GEPA,  20  U.S.C 
1234(h),  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  any  appUcable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay,  to 
the  State  or  local  educational  agency 
(LEA)  affected  by  that  determination,  an 
amount  not  to  exceed  75  percent  of  the 
recovered  funds.  The  Secretary  may 
enter  into  this  grantback  arrangement  if 
the  Secretary  determines  that  the — 

(1)  Practices  or  procedures  of  the 
recipient  that  resulted  in  the  violation 
have  been  corrected,  and  that  the 
recipient  is,  in  ail  other  respects,  in 
compliance  with  the  requirements  of  the 
applicable  program; 

(2)  Recipient  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  those 
fluids  pursuant  to  the  requirements  of 


that  program  and,  to  the  extent  possible, 
for  the  benefit  of  the  population  that 
was  affected  by  the  failure  to  comply  or 
by  the  misexpenditures  that  resulted  in 
the  recovery  of  funds;  and 

(3)  Use  of  the  funds,  in  accordance 
with  that  plan,  would  serve  to  acliieve 
the  purposes  of  the  program  under 
which  the  funds  were  originally 
granted. 

C  Plan  for  Use  of  Fundi  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  459(a)(2)  of  GEPA, 
Colorado  has  applied  for  a  grantback  of 
$65,625.  or  75  percent,  of  the  $87,500 
repaid  to  the  Department  under  the 
settiement  agreement,  and  has 
submitted  a  plan  for  use  of  the  proposed 
grantback  fiinds,  consistent  with  the 
Carl  D.  Perkins  Vocational  and  AppUed 
Technology  Education  Act  (Perkins  II), 
which  is  the  successor  statute  to  Perkins 
I  and  is  currentiy  in  effect.  Colorado 
plans  to  purchase  curriculum  materials 
that  will  suppori  the  integration  of 
academic  and  vocational  education. 

Specifically,  Colorado  plans  to  utilize 
the  requested  grantback  fimds,  totaling 
$65,625  to- 
ll) Purchase  an  applied  economics 
curriculum  package  entitied  Worlqilace 
Economics  from  the  Agency  for 
Instructional  Technology  (AIT).  The 
package  will  contain:  instructional 
videodiscs:  instructional  video 
cassettes,  including  a  teacher  training 
video  and  a  teleconference  video; 
student,  teacher,  and  workshop  resource 
guidebooks:  computer  software; 
duplication  licenses  for  the  right  lo  copy 
video  cassettes  and  computer  software: 
preferred  pricing  for  additional  copies 
of  instructional  materials:  pre-paid 
travel  and  accommodations  for  two 
Colorado  representatives  to  attend  an 
ATT  National  Consortium  Meeting:  one 
pre-paid  site  registration  for  the  North 
American  Teleconference  held  for 
teacher  trainera  and  curriculum 
coordinators  across  North  America;  and 
four  pre-paid  individual  registrations  to 
attend  the  Workplace  Economics 
Education  histitutes  ($22,226); 

(2)  Purchase  a  Workplace  Readiness 
curriculum  package,  enliUed  Workplace 
Readiness:  Education  for  Employment 
bom  ATT,  that  teaches  skills  such  as 
problem  solving,  teamwork,  and  goal 
setting.  The  curriculum  is  designed 
primarily  for  secondary  vocational 
education  students  but  may  be  utilized 
for  post-secondary  students  as  well.  The 
package  will  contain:  one  master  set  of 
project  materials  that  includes 
instructional  video  programs  for  both 
instructors  and  students;  computer 
software;  instructional  videodiscs; 
printed^materials;  and  unlimited. 
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unrestricted  rights  to  duplicate  coune 
materials  for  distribution  to  lEAs 
($31,399):  and 

(3)  Purchase  an  applied  mathematics 
curriculum  package  entiUed  Applied 
Geometry  bom  the  Center  for 
Occupational  Research  and 
Development  (CORD).  This  package  will 
augment  Applied  Math  I  and  Applied 
Math  11,  two  other  CORD  curriciUum 
packages  which  the  State  has  purchased 
and  which  an  currentiy  in  use  by  a 
large  number  of  the  State's  LEAs. 
Applied  Geometry  will  enhance  the 
geometry-related  concepts  contained  in 
Applied  Math  17  by  focusing  greater 
attention  on  the  areas  of  logic,  spatial 
visualization,  coordiiiate  geometry,  and 
transformations  (geometric  operations 
and  congruity).  'nese  four  units  will 
enhance  the  algebra  and  geometry 
content  of  vocationally  focused 
mathematics  courses  currently  ofiisred 
by  the  State.  The  curriculum  package 
will  contain:  an  introductory 
motivational  video  that  demonstrates 
how  the  curriculum  relates  to  the  world 
of  work:  student  texts  that  use  "real 
world"  examples  and  activities  that 
facilitate  understanding  of  the 
mathematical  concepts  being  taught; 
and  a  selection  of  three  hands-on 
laborstories  that  use  measuring 
equipment  in  applications  relevant  to 
tha  mathematic  concepts  ($12,000). 

Colorado  plans  to  disseminate  copies 
of  each  of  the  above  curriculum 
programs  to  its  LEAs  at  a  low  cost, 
allovring  LEAs  that  could  not  otherwise 
aiibrd  to  purchase  the  curriculum  to  do 
■0.  Large  numbers  of  vocational 
education  students  will  benefit  from 
these  curriculum  programs,  advancing 
the  quality  of  programs  delivered  by, 
and  coordinated  throughout,  the 
secondary  and  post-secondary  State 
system,  resultiiig  in  Statewide  benefit  to 
vocational  education,  and  maximizing 
the  impact  of  the  grantback  funds. 


D.  The  Secniaiy's  Detaimiiialicin 

The  Secretary  has  carefully  reviewed 
the  plan,  amendment,  and  other 
relevant  documentation  submitted  by 
Colorado.  Based  upon  that  review,  the 
Secretary  has  determined  that  the 
conditions  under  section  459  of  L»trA 
have  been  met. 

This  determination  is  based  upon  the 
best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative  action 
at  a  later  date.  In  finding  that  the 
conditions  of  section  459  of  GEPA  have 
been  met.  the  Secretary  makes  no 
determination  concerning  any  pending 
audit  recommendations  or  final  audit 
determinations. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into'a  Grantback  Arrangement 

Section  459(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
tile  Federal  Register  a  notice  of  intent 
to  do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  witn  section  459(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  Colorado  State  Board  for 
Community  Colleges  and  Occupational 
Education  under  a  grantback 
arrangement.  The  grantback  award 
would  be  in  the  amount  of  $65,625, 
which  is  75  percent — ^the  maximum 
percentage  authorized  by  the  statute — of 
the  principal  recovered  to  date  by  the 
Department  as  a  result  of  the  final  audit 
determinations  and  the  settiement  in 
this  metier. 

F.  Tenu  and  Conditiana  Under  Wliich 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

Colorado  Community  College  and 
Occupational  Education  System  agrees 


to  comply  with  tha  following  terms  and 
conditions  under  which  payment  under 
a  grantback  arrangement  would  be 
made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spem  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  was  submitted  and 
any  amendments  in  that  plan  that  are 
approved  in  advance  by  the  Secretary; 
and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1997,  in 
accwdance  with  section  4S9(c)  olG^A 
and  Colorado's  plan. 

(3)  Colorado  will,  no  later  than 
December  30, 1997,  submit  a  report  to 
the  Secretary  which — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget:  and 

(b)  Describes  the  results  and 
e%cUveness  of  the  project  for  wiiich  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(Caulog  of  Federsi  Domestic  Assistance 
Number  84.048.  Basic  State  GnnU  for 
Vocational  Education) 
Dated'  July  23, 1996. 
PatricUW.McNeU. 

Assistant  Secretory  for  Vocational  and  Adult 
Education. 
(PR  Doc.  96-19273  Filed  7-29-96: 8:4S  ami 
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DEMRTIfENT  OF  JUSTICE 
Bureau  of  Pflaon* 
28CFRPwtS52 

(MP-ioea-r] 

nN1120-AA41 

Uae  of  Forea  and  AppHeaHen  of 
Rasfralnts 

AOBICT:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  dociunent,  the  Bureau 
of  Prisons  is  amending  its  rule  on  Use 
of  Force  and  Application  of  Restraints  to 
require  staff  checks  on  inmates  in  four- 
point  restraints  at  least  every  IS 
minutes.  Additional  changes  have  been 
made  for  clarification  or  for  editorial 
purposes.  This  amendment  is  intended 
to  provide  for  the  continued  security 
and  good  order  of  the  institution  and  the 
safety  and  well-being  of  inmates. 
EFFECTIVE  DATE:  July  30.  1996. 
AlxmESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754.  320 
First  Street,  NW.,  Washington,  DC  . 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPFIEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its  nde 
on  Use  of  Force  and  Application  of 
Restraints  (28  CFR  552,  subpart  C, 
which  was  published  in  the  Federal 
KegistsrMay  17, 1989  (54  FR  21394) 
and  amended  June  13, 1994  (59  FR 
30468). 

In  accordance  with  revised  American 
Correctional  Association  standards,  the 
Bureau  is  increasing  the  frequency  to  at 
least  every  IS  minutes  for  staff 
monitoring  of  an  inmate  in  four-point 
restraints.  Previously,  staff  were 
required  to  check  the  inmate  at  least 
every  30  minutes  (see  former 
§  552.24(d)).  Additional  changes  to  the 
Bureau's  regulations  being  made  for 
clarification  or  editorial  purposes  are 
described  below. 

Section  S52.20  is  amended  to  reduce 
repetitious  use  of  "inmate"  in 
paragraphs  (a)  through  (e).  Section 
552.21  is  amended  to  include  the  phrase 
"using  sound  correctional  judgment"  as 
a  qualifier  rather  than  the  previous 
phrase  "with  correctional  experience". 
The  revised  phrase  more  acciirately 
describes  the  qualitative  nature  of  the 
standard  and  is  used  more  consistently 
in  the  Bureau's  regulations.  In  §552.22, 
paragraph  (c)  is  amended  to  include 
further  paragraph  designations  (1) 
through  (3)  for  the  sake  of  clarity:  the 


opening  sentence  of  paragraph  (g)  of  the 
section  is  amended  for  stylistic  reasons. 
In  §  552.24,  the  introductory  paragraph 
is  amended  to  clarify  that  the 
determination  on  the  use  of  four-point 
restraints  is  made  by  the  Warden. 
Paragraph  (a)  of  the  section  is  revised  to 
include  further  paragraph  designations 
(1)  and  (2)  for  the  sake  of  clarity.  Sectioo 
552.26  and  paragraphs  (f)  and  (g)  of 
$.552.24  are  revised  to  remove 
unnecessary  passive  constructions  and 
to  revise  staff  nomenclature  ("qualified 
health  pwsonnel"  rather  than  "medical 
staff"). 

Because  these  changes  either  are 
administrative  or  editorial  in  nature,  or 
provide  for  the  continued  safety  and 
well-being  of  inmates  and  do  not 
impose  further  restrictions  on  iiunates, 
the  Bureau  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
conunents  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register.  The  Bureau  of  Prisons  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purpose  of  E.O.  12866,  and  accordingly 
this  rule  was  not  reviewed  by  the  Office 
of  Management  and  Budget  pursuant  to 
E.0. 12866.  After  review  of  die  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Act.  Because 
this  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds. 

List  of  SubjecU  in  28  CFKParl  SS2 

Prisoners. 
KalUaa  M.  Hawk. 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
ndemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(al  and 
delegated  to  the  Director,  Bureau  of 
nisons  in  28  CFR  0.96(p),  28  CFR  part 
552  is  amended  as  follows: 


SUBCHAPTER  C-MSmunONAL 
MANAOaiENT 

PAftr  SS2-CUST00V 

1.  The  authority  citation  for  28  CFR 
part  552  continues  to  read  as  follows: 

AulhMMjr:  S  U.S.C  301;  t»  U.S.C  3621, 
3622,  3624,  4001,  4042, 4081,  4062  (Repealed 
in  port  as  to  ofienses  committed  on  or  after 
November  1, 1987),  SOOe-5024  (Repealed 
October  12, 1984  as  to  ofonses  committed 
after  thai  date),  5039:  28  U.S.C.  509, 510:  28 
CFR  0.95-0.99. 

2.  In  S  552.20,  the  last  sentence  of  the 
introductory  text  and  paragraphs  (a) 
through  (e)  are  revised  to  read  as  follows 
(the  concluding  text  to  the  section 
remains  imchanged): 


f6S2.20 

*  *   *  Staff  are  authorized  to  apply 
physical  restraints  necessary  to  gain 
control  of  an  inmate  who  appears  to  be 
dangerous  because  the  irunate: 

(a)  Assaults  another  individual; 

(b)  Destroys  govenunent  property; 

(c)  Attempts  suicide; 

(d)  Inflicts  injury  upon  self;  or 

(e)  Becomes  violent  or  displays  signs 
of  imminent  violence. 


$552.21    [Amwided] 

3.  In  §  552.21,  paragraph  (d)  is 
amended  by  revising  the  phrase  "with 
correctional  experience"  to  read  "using 
sound  correctional  judgment". 

4.  In  §  552.22.  paragraph  (g)  is 
amended  by  revising  the  opening  phrase 
"Except  where"to road  "&tcept  when" 
and  paragraph  (c)  is  revised  to  read  as 
follows: 

}  552.22    Principles  governing  the  us*  of 
force  aad  application  of  restraints. 


(c)  Staff  shall  use  only  that  amoimt  of 
force  necessary  to  gain  control  of  the 
iiunate.  Situations  when  an  appropriate 
amoimt  of  force  may  be  warranted 
include,  but  are  not  limited  to: 

(1)  Defense  or  protection  of  self  or 
others; 

(2)  Enforcement  of  institutional 
regulations;  and 

(3)  The  prevention  of  a  crime  or 
apprehension  of  one  who  has 
committed  a  crime. 


5.  In  $  552.24,  the  introductory  text 
and  paragraphs  (a),  (f)  and  (g)  are 
revised,  and  paragraph  (d)  is  amended 
by  revising  the  first  sentence  to  read  as 
follows: 

$562.24    UMOff«Hiri>olntre«rainta. 

When  the  Wartlen  determines  that 
four-point  restraints  are  the  only  means 
available  to  obtain  and  maintain  control 
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over  an  inmate,  the  following 
procedures  must  be  followed: 

(a)  Soft  restraints  (e.g.,  vinyl)  must  be 
used  to  restrain  an  inmate,  imless: 

(1)  Such  restraints  previously  have 
proven  ineffective  with  respect  to  that 
inmate,  or 

(2)  Such  restraints  are  proven 
ineffective  during  the  initial  application 
procedure. 

(d)  Staff  shall  check  the  inmate  at 
least  every  15  minutes,  both  to  ensure 
that  the  restraints  are  not  hampering 
circulation  and  for  the  general  welbie 
of  the  inmate.  *  *  * 
•        «        •        *        « 

(f)  When  the  inmate  is  placed  in  four- 
point  restraints,  qualified  health 
personnel  shall  initially  assess  the 
inmate  to  ensure  appropriate  breathing 
and  response  (physical  or  verbal).  Staff 
shall  also  ensure  that  the  lestraints  have 
not  restricted  or  impaired  the  inmate's 
circulation.  When  inmates  are  so 


restrained,  qualified  health  personnel 
ordinarily  are  to  visit  the  inmate  at  least 
twice  during  each  eight  hour  shift.  Use 
of  four-point  restraints  beyond  eight 
hours  requires  the  supervision  of 
qualified  health  personnel.  Mental 
health  and  qualified  health  personnel 
may  be  asked  for  advice  regarding  the 
appropriate  time  for  remoral  of  the 
restraints. 

(g)  When  it  is  necessary  to  restrain  an 
inmate  for  longer  than  eight  hours,  the 
Warden  (or  designee)  or  institution 
administrative  duty  officer  shall  notify 
the  Regional  Director  or  Regional  Duty 
Officer  by  telephone. 

6.  Section  552.26  is  revised  to  read  as 
follows: 

(552.26    Medical  atMntion  In  use  of  force 
and  application  of  restnlnts  Incident*. 

(a)  In  immediate  use  of  force 
situations,  staff  shall  seek  the  assistance 
of  metital  health  or  qualified  health 
persoimel  upon  gaining  physical  control 
of  the  iiunate.  When  possible,  staff  shall 


seek  such  assistance  at  the  onset  of  the 
violent  behavior.  In  calculated  use  of 
force  situations,  the  use  of  force  team 
leader  shall  seek  the  guidance  of 
qualified  health  personnel  (based  upon 
a  review  of  the  inmate's  medical  record) 
to  identify  physical  or  mental  problems. 
When  mental  health  staff  or  qualified 
health  personnel  determine  that  an 
inmate  requires  continuing  care,  and 
particularly  when  the  inmate  to  be 
restrained  is  pregnant,  the  deciding  staff 
shall  assume  responsibility  for  the 
inmate's  care,  to  include  possible 
admission  to  the  institution  ho^ital,  or, 
in  the  case  of  a  pregnant  inmate, 
restraining  her  in  other  than  face  down 
four-point  restraints. 

(b)  After  any  use  of  force  or  forcible 
application  of  restraints,  the  inmate 
shall  be  examined  by  qualified  health 
personnel,  and  any  injuries  noted, 
immediately  treated. 
(FR  Doc  96-19260  Filsd  7-29-96;  8:45  ami 

■LUta  cooc  «4ift.4s-r 


39802 


Federal  Regtoter    /  Vol.  61,  No.  147  /  Tuesday,  July  30,  1996  /  NoUces 


DEPARfTMENT  OF  JUSTICE 

Buraau  ol  Prlaons 

Annual  Datorminatlon  of  Average  Coat 
of  Incaroefatlon 

AGEMCT:  Buraau  of  Prisons,  Justice. 
ACnOM:  Notice. 


:  For  fiscal  year  1996,  the  fee  to 
cover  the  cost  of  incarceration  for 
Federal  inmates  is  $22,922. 

SFECnVE  date:  July  30. 1996. 


ADWIESSES:  Office  of  General  Counsel, 
HOLC  754,  Federal  Bureau  of  Prisons, 
320  First  St.,  NW.,  Washington,  DC 
20405. 

FOR  FURTHER  MFORMATION  CONTACT:  Roy 
Nanovic,  phone  (202)  514-6655. 
SUPPLEMENTARY  MFORMATION:  Provisions 
in  28  CFR  part  505  allow  for  the 
assessment  and  collection  of  a  fee  to 
cover  the  cost  of  incarceration  for 
Federal  inmates.- This  fee  is  calculated 
by  dividing  the  number  representing  the 
obligation  encountered  in  Bureau 
hcilities  (excluding  activation  costs)  by 


the  niunber  of  inmate-days  incurred  for 
preceding  fiscal  year,  and  then  by 
multiplying  the  quotient  by  365. 

Pursuant  to  $  505.2(b),  the  Director  of 
the  Bureau  of  Prisons  has  reviewed  the 
amotmt  of  the  fiee  and  has  determined 
that,  for  fiscal  year  1996.  the  fee  to  cover 
the  cost  of  incarceration  for  Federal 
inmates  is  S22,922. 
Kathleen  M.  Hawk, 
Director,  Bunau  of  Prisons. 
IFR  Doc.  9^19261  Filed  7-20-96;  8:45  ami 
■Uaa  CODE  44I>-M-P 
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Part  VII 

Environmental 
Protection  Agency 

40  CFR  Parts  403 

Streamlined  Procedures  for  Modifying 

Approved  Publicly  Owned  Treatment 

Works  Pretreatment  Programs;  Proposed 

Rule 
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BiynONMENTAL  PfWTECnON 
AGENCY 

40CntPwt403 
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AppiOMd  PuMdy  OwfMd  T^HMinMot 
Worts  pTVdvdnMnl  PrograffM 


Managemant  (OWM),  Pennits  [Hvlslon 
(4203),  401  M  Stnot,  S.W..  Washington, 
D.C  20460,  (202)  260-6814. 


:  Enviranmantal  Protectioii 
Agency  (EPA). 
ACnOM:  Proposed  rule. 


:  EPA  is  today  proposing  to 
rsvlsa  the  procedures  for  modifying  the 
rsquirements  of  approved  Publicly 
Owned  Treatment  Woiiu  (POTW) 
Pretreatment  Programs  incorporated 
into  National  Pollutant  Discharge 
Elimination  System  (NFDES)  pwmits 
issued  to  POTVVs.  The  new  regulatioiu 
are  designed  to  reduce  the 
admini^rative  burden  and  cost 
associated  with  maintaining  approved 
pteneatment  programs  without  ailecting 
enviroiunental  protection. 
DAT€8:  Written  comments  on  this 
proposed  rule  must  be  submitted  on  or 
before  September  30.  1996.  Comments 
provided  electronically  vhll  be 
considered  timely  if  they  are  submitted 
electronically  by  11:59  P.M.  (Eastern 
time)  September  30, 1996. 
AOOREaSES:  Conunenters  are  requested 
to  submit  three  copies  of  their 
comments  to  the  Comment  Clerk  for  the 
Pretreatment  Program  Amendments; 
Water  Docket:  MC-4101.  Environinental 
Protection  Agency.  401  M  Street,  S.W., 
Washington.  D.C.  20460.  Conunenters 
who  would  like  acicnowledgment  of 
receipt  of  their  conunents  should 
include  a  self-addressed,  stamped 
envelope.  No  facsimiles  (faxes)  wdll  be 
accepted. 

EPA  will  also  accept  comments 
electronically.  Conunents  should  be 
addressed  to  the  following  Internet 
address:  ow-docket9epaniail.epa.gov. 

This  document  has  also  been  placed 
on  the  Internet  for  public  review  and 
downloading  at  the  following  location; 
gopher.epa.gov. 

The  public  may  inspect  the 
administrative  record  for  this 
rulemaking  at  EPA's  Water  Docket,  401 
M  Street,  S.W.,  Washington.  D.C.  20460. 
Room  L-102  between  the  hours  of  9 
a.m.  and  3:30  p.m.  on  business  days.  For 
access  to  docket  materials,  please  call 
(202)  260-3027  for  an  appointment 
during  the  aforementioned  hours.  A 
reasonable  fee  will  be  charged  for 
copying. 

FOR  FURTHER  MFORMATIOM  CONTACT: 
Louis  Eby,  EPA,  Office  of  Wastewater 


Bectronfc  Sabmlaeinn  of  Cnmnenti 

As  EPA  is  experimenting  with 
electronic  conunenting,  commenters 
may  want  to  submit  both  electronic 
coirunents  and  duplicate  paper 
cottunents.  Electronic  comments  must 
be  submitted  as  an  ASCII  file  avoiding 
the  use  of  special  characters  and  any 
form  of  encryption.  Electronic 
comments  wlll.be  trarufiBned  into  a 
paper  version  for  the  offldal  record. 
EPA  will  attempt  to  clarify  electronic 
comments  if  there  is  an  apparent  atior 
in  transmission. 


Entities  potentially  regulated  by  thSf 
action  are  governmental  entities 
responsible  for  implementation  of  the 
National  Pretreatment  Program. 
Regulated  entities  include: 


CiMgay 

Examples  of  regu- 
lolad  enOties 

PUiidyOiMMd 

vrilh  Approved 

Stale  government 

grama. 
Stales  IM  act  a* 

gram  Approval  Au- 
thoritias. 

EPA  Regional  Otices 
ttoiactas 

PrelrealnienI  Pro- 

gram Approval  Au- 
ttufwee. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  ytnir 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  $403.18  and 
other  applicable  criteria  in  Part  403  of 
title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATKM  CONTACT  section. 

Information  in  this  preamble  is 
organized  as  follows: 

L  Background 
A.  Existing  Approved  POTW  Pretreatment 
Program  Rsquirements 


B.  Exittiiig  S  403.1S  Program  Modificatton 

Requiiemants 
C  Concerns  With  Existing  Procedures 
a  EPA  Straw  Propoaal 
n.  Description  of  Proposed  Rule 

A.  Typesof  Modificatioas  Coosidsied 
SutMtantiai 

B.  Public  Notice  Pnosdurs*  for  Substantial 
Modifications 

C  Procedures  for  Noo-substSBtial 
Modification! 

D.  Time  for  Ravisw  of  Non-substantial 
Modifications 

E.  Chsnget  to  Industrial  User  Invenlay 
m.  Regulatocy  Requinments 

A.  Executive  Order  12866 

B.  Exacutive  Order  12(75 

C  Ragulstory  Flexibility  Act 

D.  Piparwork  Reduction  Act 

E.  Unfunded  Msndaiaa  Rslomi  Act 

LBackptinnd 

EPA  is  today  proposing  to  simplify 
the  process  for  modifying  the 
pretreatment  program  requirements 
iiududad  in  POTW  NPDES  penniu 
pursuant  to  Qean  Water  Act  (CWA) 
sections  307  and  402  and  40  CFR  Part 
403. 

A.  Existing  Approved  POTW 
Pretreatment  Program  Requirements 

POTWs  that  meet  certain 
requirements  must  develop 
pretreatment  programs  to  control 
industrial  dischaj^es  into  their  sewage 
systems.  CWA  section  402(b)(B)',  40  CFR 
403.8(a).  EPA  or  the  State  (in  States 
approved  by  EPA  to  act  as  the 
pretreatment  program  "Approval 
Authority")  must  approve  the  POTW's 
pretreatment  program  request  according 
to  the  procedures  in  40  CFR  403.11. 

Regulations  at  40  CFR  403.8  and  403.9 
describe  the  substantive  content  of  and 
documentation  required  for  the  POTW's 
pretreatment  program  submission. 
Under  40  CFR  403.8(f),  the  POTW 
pretreatment  program  submission  must 
reflect  specified  legal  authorities, 
compliance  assurance  procedures,    . 
adequate  funding,  a  local  limit 
development  demonstration,  an 
enforcement  response  plan  (ERP),  and  a 
list  of  significant  industrial  users.  The 
entire  approved  pretreatment  program  is 
then  incorporated  as  an  enforceable 
condition  of  the  POTWs  NPDES  permit. 
40  CFR  122.44(i)(2)  and  403.B(c).  Under 
CWA  sec.  402(j)  and  40  CFR  403.11(f) 
and  403.14(c),  the  Approval  Authority 
must  ensure  that  the  approved 
pretreatment  program  documentation  is 
available  to  the  public  for  inspection 
and  copying. 

B.  Existing  S  403. 18  Program 
Uodification  Requirements 

Regulations  at  40  CFR  403.18  specify 
the  procedures  used  to  modify  approved 
POTW  programs.  EPA  promulgated 
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those  procedures  on  October  17, 1988. 
53  FR  40S62,  40615.  Section  403.18(a) 
requires  the  POTW  to  follow  program 
modification  procedures  whenever  there 
is  a  "significant  diange"  in  the 
approved  POTW  pretreatment  program. 
Section  403.18(b)  outlines  spedfic 
procedures  for  Approval  Authority 
review  and  approval  of  "substantial 
program  modifications"  and  other  non- 
substantial  program  modifications. 
Section  403.18(c)  contains  a  list  of  nine 
changes  which  are  "substantial  program 
modifications"  and  gives  the  Approval 
Authority  power  to  designate  other 
modifications  as  substantial 
modifications.  The  nine  specified 
substantial  program  modifications  in  the 
existing  regulations  are:  (1)  Changes  to 
legal  authorities.  (2)  changes  resulting  in 
less  stringent  local  limits.  (3)  changes  to 
the  POTW's  mechanism  to  control 
significant  industrial  users.  (4)  changes 
in  the  POTW's  method  for 
implementing  categorical  pretreatment 
standards,  (5)  decreases  in  the  frequency 
of  industrial  user  self  monitoring  or 
reporting,  (6)  decreases  in  the  frequency 
of  the  Pl/lW's  inspection  or  sampling  of 
the  industrial  user,  (7)  changes  to  the 
fKDTW's  confidentiality  procedures,  (8) 
significant  reduction  in  the  POTW's 
resources,  and  (9)  changes  in  the 
POTW's  sewage  sludge  disposal  and 
management  practices. 

Section  403.18(b)(])  describes  the 
procedure  for  Approval  Authority 
approval  of  "substantial  program 
modifications."  Under  this  section,  the 
POTW  submits  specified  documents; 
the  Approval  Authority  uses  the 
procedures  in  40  CFR  403. iKb)  through 
(f)  to  approve  or  disapprove  the 
modification;  and  the  approved 
modification  is  incorporated  into  the 
POTW's  permit  as  a  minor  permit 
modification  under  40  CFR  122.63(g). 

The  procedures  in  40  CFR  403.11(b) 
through  (0  are  the  same  procedures  the 
Approval  Authority  uses  to  approve  the 
POTW's  original  pretreatment  program 
submission.  Under  these  proc^ures, 
the  Approval  Authority  determines 
whether  the  submission  is  complete, 
issues  public  notice  of  the  complete 
request  for  substantial  program 
modification,  approves  or  denies  the 
submission  within  90  days,  and 
publishes  notice  of  approval  or 
disapproval. 

To  provide  notice  of  the  request  for 
approval,  the  Approval  Authority  mails 
nodces  to  specified  individuals, 
publishes  notice  of  the  request  in  the 
largest  daily  newspaper  within  the 
jurisdiction  served  by  the  PC}TW, 
provides  a  30-day  public  comment 
period,  provides  an  opportimify  to 
request  a  public  hearing,  and  holds  a 


public  hearing  at  the  POTW's  request  or 
if  there  is  significant  public  interest  in 
doing  so.  40  CFR  403.11(b)(1).  To 
provide  notice  of  the  approval  or 
disapproval  decision,  the  Approval 
Authority  notifies  all  persons  who 
submitted  comments  or  participated  in 
the  public  hearing  if  held,  and  publishes 
notice  in  the  same  newspaper  as  the 
original  notice  of  request  for  approval 
was  published.  40  CFR  403.11(e). 

Under  the  existing  §  403.18(b)(2) 
procedures  for  approval  of  non- 
substantial  prt>gram  modifications,  the 
POTW  must  notify  the  Approval 
Authority  at  least  30  days  prior  to 
implementation  of  a  non-substantial 
modification.  The  modification  is 
considered  approved  unless  the 
Approval  Authority  decides  widiin  90 
days  that  the  change  is  substantial  and 
initiates  the  procedures  for  approval  of 
substantial  program  modifications.  Once 
again,  the  approved  non-substantial 
change  is  incorporated  into  the  NPDES 
permit  as  a  minor  permit  modification 
under  40  CFR  122.63(g). 

The  Agency  pursued  several  goals  in 
promulgating  §  403.18.  One  was  to 
assure  consistency  with  federal 
pretreatment  requirements  by  requiring 
Approval  Authorities  to  review 
"substantial  modifications"  and  by 
providing  opportunity  for  public 
comment.  A  second  was  to  assure  that 
changes  are  considered  part  of  the 
Approved  Pretreatment  Program  and, 
therefore,  are  enforceable.  Under  CWA 
section  309,  EPA  may  enforce  any 
requirement  imposed  in  an  approved 
pretreatment  program. 

C.  Concerns  With  Existing  Procedures 

The  existing  procedures  have  created 
problems  and  raised  concerns  among 
Approval  Authorities.  POTWs,  and 
industrial  users.  Concerns  have  been 
raised  about  the  requirement  for 
Approval  Authorities  to  publish  notice 
of  the  request  to  approve  a  modification 
and  then  a  second  notice  of  its  approval. 
As  described  above,  these  notices  are 
required  to  be  in  the  largest  daily 
newspaper  within  the  jurisdiction 
served  by  the  POTW  and  can  be 
expensive.  The  notices  have  generally 
elicited  little  or  no  public  comment. 
It  has  been  EPA's  experience  that 
interested  parties  with  relevant 
comments  were  generally  already  aware 
of,  and  involved  in,  the  modification 
process  at  the  local  level.  Thus,  the 
required  .Approval  Authority  notices 
fiequently  duplicate  notice  that  has 
already  been  given  by  POTWs.  By  the 
time  modifications  are  forwarded  to 
Approval  Authorities  for  review,  issues 
have  generally  been  vrorked  out  at  the 
local  level.  Wiile  notice  given  by 


POTWs  may  not  be  the  same  in  every 
respect  as  that  required  by  §  403.18, 
EPA  has  little  evidence  that  the  $  403.18 
notices  have  resulted  in  a  corresponding 
benefit. 

The  existing  approval  process  also 
places  a  resource  burden  on  many 
Approval  Authorities.  Some  Approval 
Authorities  have  experienced  a  backlog 
of  program  modifications  awaiting 
review.  POTWs  may  be  reluctant  to 
implement  the  submitted  modifications 
until  the  modifications  are  incorporated 
into  the  POTW's  NPDES  permit. 

When  program  modifications  have  not 
been  processed  by  the  Approval 
Authority,  there  is  also  uncertainfy 
about  the  requirements  to  which 
industrial  dischargers  are  subiect  under 
federal  law.  As  noted  previously,  EPA 
may  enforce  against  industrial  users  any 
requiroment  included  in  an  approved 
pretreatment  program.  The  industrial 
user  cotild  be  subject  to  state  or  federal 
enforcement  action  for  the  "old" 
requirements  thai  are  still  part  of  the 
approved  pretreatment  program,  while 
also  being  subject  to  enforcement  by 
POTWs  far  "new"  requirements  that  the 
POTW  has  implemented  prior  to 
processing  by  the  Approval  Authority. 
Modifications  that  result  in  new  or  more 
stringent  local  limits  on  industrial  users 
that  are  developed  pursuant  to  40  CFR 
403. S(c)  are  immediately  enforceable 
against  the  industrial  users  under  40 
CFR  403.S(d)  regardless  of  tvfaether  40 
CFR  403.18  modification  procedures 
have  been  commenced  or  completed. 

Today's  proposal  is  intended  to 
address  these  problems.  The  new 
procedures  will  expedite  POTW 
implementation  of  many  program 
changes,  while  providing  for  review  and 
approval  of  modifications  that  relax  the 
POTW's  approved  program. 

D.  EPA  Slrow  Proposal 

EPA  solicited  preUminary  input  on  a 
"straw  proposal"  from  various 
stakeholders,  including  States,  POTWs, 
trade  associations  and  environmental 
groups.  Today's  proposals  are  an 
outgrowth  of  that  process. 

Ine  straw  proposal  would  have 
streamlined  die  program  modification 
process  by  taking  most  pretreatment 
program  requirements  out  of  POTW 
NPDES  permits.  Under  the  straw 
proposal,  only  the  POTW's  legal 
authority,  local  limits  and  Enforcement 
Response  Plan  would' have  been 
specifically  identified  in  the  POTW's 
permit. 

Other  program  requirements  would 
have  been  incorporated  by  general 
reference  to  the  pretreatment  regulations 
in  40  CFR  Part  403.  The  straw  proposal 
would  have  required  the  POTW  to 
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m«intiiln  a  publicly  available  up-to-date 
Program  Description  of  what  It  was 
doing  to  satisfy  Pan  403  rather  than  to 
submit  modiBed  program  descriptions 
to  the  Approval  Authority  as  is 
currently  required.  Several  commenten 
objected  strongly  to  the  program 
d^cription  requirement. 

n.  Dmaifaim  ofPrapoaed  Kale 

While  structured  similar  to  the  straw 
proposal,  today's  proposal  would  not 
remove  the  Approved  Program  from  the 
POTW's  NPDES  permit  and  would  not 
require  the  program  description 
discussed  above.  Today's  proposal 
addresses  the  concern  that  the 
Approved  Program  needs  to  remain  in 
the  permit  because  Part  403  standing 
alone  may  not  be  sufficiently  specific  to 
create  ob)ective,  enforceable 
requirements  that  could  be  directly 
implemented  by  (and  enforced  against) 
the  POTW  as  a  permit  condition.  EPA 
is  interested  in  comments  on  how  it 
might  implement  the  pretreatment 
regulations  directly  without  the  need  to 
incorporate  the  entire  Approved 
Programs  in  POTW  permits.  EPA  is 
particularly  interested  in  comments  on 
how  the  regulations  might  be  clarified 
or  made  more  specific  so  that  they  could 
be  directly  implemented  by  and 
enforced  against  POTWs. 

Today's  proposal  would  revise  40 
CFR  Part  403  in  three  ways:  (1)  The 
niunber  of  changes  that  are  considered 
substantial  modifications  would  be 
reduced;  (2)  substantial  modificatioiu 
could  be  implemented  after  one  public 
notice  in  certain  circumstances, 
provided  that  no  substantive  comments 
are  received  on  the  notice;  and  (3)  the 
period  of  notice  that  POTWs  must 
provide  of  non-substantial 
modifications  and  the  time  for  review 
by  Approval  Authorities  will  bdth  be  45 
days.  EPA  is  also  soliciting  comment  on 
additional  revisions.  These  proposals 
and  altenutives  are  discussed  below. 

A.  Types  of  Modifications  Considand 
Substantial 

Under  today's  proposal,  only 
modifications  to  the  POTW's 
pretreatment  program  legal  authority 
and  local  limits  that  rebu(  the 
requirements  applicable  to  industrial 
users  in  the  POTW's  existing  approved 
program  would  continue  to  be 
prooesied  as  substantial  modifications. 
This  means  that  only  for  these 
modifications  would  Approval 
Authorities  be  required  to  follow  the 
detailed  public  notice  procedures  of  40 
CFR  403.11.  prior  to  Approval  Authority 
action  on  the  proposed  modification. 

EPA  believes  that  the  POTW's  legal 
authority  and  local  limits  are  the  local 


pretreatment  program  elements  of 
greatest  interest  because  they  are  the 
federal  requirements  with  which  the 
industrial  users  of  the  POTW  must 
comply.  EPA  is  proposing  that  only 
changes  that  relax  those  requirements  be 
subject  to  substantial  modification 
procedures,  because  changes  that  are 
more  stringent  than  the  POTW's  current 
permit  requires  do  not  require  an 
immediate  change  to  the  POTW's  permit 
and  requiring  public  notice  procedures 
might  delay  their  implementation. 

'To  put  this  concept  in  perspective,  it 
is  important  to  understand  that  a  POTW 
is  always  free  to  do  more  than  is 
teqtiired  by  the  Approved  Pretreatment 
Program  in  its  NPDES  permit.  Subject  to 
any  constraints  of  local  law  and  the 
notice  requirements  of  40  CFR  403.5,  it 
is  free  to  impose  more  restrictive 
requirements  on  its  industrial  users. 
If  owever,  if  a  POTW  modifies  its  legal 
authority  or  local  limits  so  as  to  relui 
the  requirements  applicable  to  its 
industrial  users,  the  modification  would 
be  considered  substantial  and  subject  to 
the  corresponding  approval  procedures. 

Although  most  modifications  that 
relax  legal  authority  and  local  limits 
would  continue  to  be  substantial 
modifications,  EPA  is  further  proposing 
that  three  subsets  of  these  categories  be 
considered  non-substantial 
modifications.  The  first  are  changes  to 
POTW  legal  authority  that  are  less 
prescriptive  but  which  directly  reflect  a 
revision  to  the  federal  pretreatmeirt 
regulations  (e.g.,  when  the  federal 
regulations  are  streamlined).  These 
modifications  would  have  already 
tmdergone  public  notice  and  comment 
when  promulgated  by  EPA. 

The  second  category  that  EPA 
proposes  be  treated  as  non  substantial 
modifications  are  revisions  to  local 
limits  for  the  conventional  pollutant  pH 
down  to  the  minimum  of  5.0  specified 
in  40  CFR  403.5(b).  Approval 
Authorities  have  generally  not  found 
grounds  to  object  to  POTWs  changing 
their  minimum  pH  limit  to  equal  the 
federal  minimum. 

The  third  category  is  modifications  to 
local  limits  resulting  from  reallocations 
of  the  Maximum  Allowable  Industrial 
Loading  (MAIL)  for  a  given  pollutant 
that  do  not  increase  the  total  MAIL  for 
that  pollutant.  Some  POTWs'  local 
limits  are  expressed  in  terms  of  a  MAIL 
for  a  pollutant,  which  is  then  allocated 
to  individual  industrial  users  as  limits 
on  the  total  mass  of  the  pollutant  that 
each  user  may  discharge.  Those  mass 
limits  are  placed  in  the  industrial  users' 
permits  or  other  individual  control 
mechanisms  and  are  enforceable  under 
40  CFR  403.S(d).  Under  today's 
proposal,  those  POTWs  could  reallocate 


the  MAIL  to  individual  industrial  users 
without  seeking  approval  as  long  as  the 
MAIL  is  not  increased. 

Under  today's  proposal,  therefore,  a 
modification  to  a  local  limit  would  be 
a  substantial  modification  only  when  it 
increases  the  pollutant  loadings  that 
industrial  users  are  allowed  to  discharge 
to  the  POTW.  This  could  be  an  increase 
in  a  concentration  limit  appUcable  to  all 
industrial  users,  or  an  irsoease  in  the 
MAIL  for  a  pollutant.  When  POTWs 
allocate  the  MAIL  to  individual 
industrial  users,  they  generally  maintain 
a  safety  factor  so  that  new  industrial 
users  coming  on  line  can  be  given  a 
mass  allocation  out  of  the  existing 
MAIL.  Such  an  allocation  to  a  new 
industrial  user  would  not  constitute  a 
substantial  modification.  Today's  rule 
would  specify  that  a  reallocation  of  an 
existing  MAIL  would  not  be  a 
substantial  modification.  Only  where 
the  total  mass  of  a  pollutant  that 
industrial  users  could  be  authorized  to 
discharge  is  increased  would  the 
modification  be  considered  substantial. 

Although  today's  proposal  would 
authorize  changes  to  Eivforcement 
Response  Plans  (ERPs)  to  be  pr<x:es9ed 
as  non-substantial  modifications,  the 
Agency  is  particularly  interested  in 
comment  on  this  issue.  EPA  is  also 
generally  interested  in  conunents  on 
whether  fewer  or  more  categories  of 
modifications  should  be  processed  as 
substantial  modifications. 

B.  Public  Notice  Procedures  for 
Substantial  Modifications 

Section  403.18(b)(1)  currentiy 
requires  the  issuance  of  one  public 
notice  of  a  proposed  modification  and  a 
second  public  notice  once  the 
modification  is  approved.  Both  notices 
ipust  comply  with  the  procedures  in 
§403.11  (b)-(f).  Under  today's  proposed 
$403.ie(b)(2),  however,  the  Approval 
Authority  would  not  need  to  piihlish  a 
second  notice  of  decision  if  the 
following  conditions  were  met:  (1)  The 
first  notice  states  that  the  modification 
will  be  approved  without  further  notice 
if  no  comments  are  received;  (2)  the 
Approval  Authority  receives  no 
substantive  comments  on  that  notice; 
and  (3)  the  modification  request  is 
approved  without  change.  EPA  believes 
that,  in  such  circumstances,  the  original 
request  for  approval  would  also  serve  as 
the  "notice  of  approval  or  disapproval" 
required  by  §  403.11(e).  This  provision 
would  reUeve  the  Approval  Authority  of 
the  obUgation  to  publish  a  second  notice 
of  approval  in  circumstances  where  it  is 
clearly  unnecessary. 

EPA  issued  guidance  on  the 
implementation  of  40  CFR  403.18  in  a 
Memorandum  dated  July  22. 1993,  from 
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Cynthia  Dougherty,  then  Director  of  the 
Permits  Division  in  the  Office  of 
Wastewater  Management.  That  guidance 
stated  that  modifications  could  be 
adopted  without  the  second  notice  in 
the  above  described  circumstances. 
Today's  proposal  would  codify  that 
guidmce. 

The  EPA  guidance  also  suggested  that 
Approval  Authorities  could  consider 
local  notice  by  the  POTW  to  be  adequate 
notice  of  receipt  of  request  for  approval 
and  notice  of  decision  under  $  403.11 
(b)-(f).  EPA  is  not  proposing  any 
regulatory  changes  covering  local  notice 
because  the  Agency  continues  to  believe 
this  option  is  available  imder  the 
existing  regulations. 

Approval  Authorities  are  ultimately 
responsible  for  publishing  the  notice. 
EPA  does  not  require  POTWs  to  provide 
the  notices.  Today's  proposal  would 
leave  POTWs  and  Approval  Authorities 
free  to  negotiate  arrangements  for  the 
publication  of  the  required  notice.  In  the 
absence  of  voluntary  adequate  notice  by 
the  POTW,  the  Approval  Authority 
woiUd  still  be  required  to  provide  the 
notice. 

In  order  for  a  local  POTW  public 
notice  to  eliminate  the  need  for  an 
Approval  Authority  notice,  the  local 
notice  must  meet  the  requirements  of 
§  403.11(b)(1).  iPA  is  interested  in 
receiving  pubUc  comment  on  the 
sufficiency  of  this  approach  as  well  as 
any  other  comment  concerning  whether 
it  is  appropriate  to  consider  local  notice 
sufficient  to  satisfy  the  requirements  of 
$403.11. 

EPA  would  appreciate  comment  on 
other  ways  that  the  §403.11  procedures 
may  be  made  more  appropriate  for 
pretreatment  program  modifications.  In 
particular,  EPA  solicits  comments  on 
the  appropriateness  of  the  detailed 
pubhc  notice  procedures  in 
§  403.11(b)(1). 

C.  Procedures  for  Non-substantial 
Modifications 

As  a  consequence  of  reducing  the 
number  of  substantial  modifications, 
today's  proposal  would  expand  the 
category  of  non-substantial 
modifications.  Under  the  existing 
regulation,  non-substantial 
modifications  are  deemed  approved 
unless,  within  90  days  from  their 
submission,  the  Approval  Authority 
decides  to  review  them  as  substantial 
modifications.  Under  today's  proposal, 
non-substantial  modifications  would 
not  be  deemed  approved  but  would 
require  afBrmative  approval  by  the 
Approval  Authority.  "The  proposal 
would  not  require  the  Approval 
Authorify  to  comply  with  any  specific 
public  notice  procedures  prior  to 


approving  or  disapproving  a  non- 
substantial  modification. 

EPA  is  soUciting  comment  on  whether 
speciGc  public  notice  requirements 
^ould  be  required  for  non-substantial 
modifications.  For  example,  evidence  of 
notice  by  the  POTW  might  be  required. 
Regardless  of  the  public  notice  provided 
at  the  time  of  the  modification,  the 
public  could  still  challenge  an 
inadequate.program  when  the  POTW's 
NPDES  permit  is  proposed  for  renewal. 
One  conunenter  has  suggested  that  the 
public  should  be  educated  as  to  the 
importance  of  Pretreatment  Program 
requirements,  so  that  pubUc  input  will 
occur  in  response  to  notice  of  program 
modifications.  EPA  is  interested  in 
receiving  comments  on  how  this  could 
be  accomplished. 

EPA  is  also  soliciting  comment  on 
whether  some  modifications  should  be 
reported  retroactively  by  the  POTW  to 
ihe  Approval  Authorify  in  the  I^TW's 
aimual  report  rather  than  in  advance. 
Modifications  that  would  not  need  to  be 
submitted  in  advance  might  include,  for 
example,  modifications  that  do  not 
result  in  the  F>OTW  doing  less  than  its 
existing  NPDES  permit  specifically 
requires. 

D.  Time  for  Beview  of  Non-substantial 
Modifications 

Under  today's  proposal,  the  time 
period  for  submittal  of  non-substantial 
program  modifications  to  the  Approval 
Authority  prior  to  implementation 
would  be  extended  tmm  30  to  45  days. 
The  Approval  Authority  would  be 
directed  to  notify  the  POTW  writhin  this 
45-day  period  of  its  decision  to  approve 
or  disapprove  the  modification,  rather 
than  the  90  days  currently  allowed 
under  existing  §  403.18(b)(2). 

EPA  is  proposing  this  change  in 
response  to  comments  that  the  existing 
procedure  for  submittal  of  non- 
substantial  program  changes  can  be 
disruptive  to  approved  pretreatment 
program  operations.  Because  the 
Approval  Authority  has  a  longer  period 
of  time  in  which  to  decide  whether  to 
initiate  substantial  modification 
procedures,  POTWs  have  chosen  to  wait 
until  the  91st  day  to  implement  the 
change  to  avoid  the  risk  that  the 
Approval  Authority  may  seek  review  of 
a  change  the  POTW  considered  non- 
substantial.  To  avoid  these  results,  EPA 
proposes  to  require  the  Approval 
Authorify  to  approve  or  disapprove  a 
proposed  non-substantial  modification 
within  the  same  45  day  period  of  time 
the  POTW  must  wait  to  implement  the 
program  change. 

EPA  solicits  comment  on  the  issue  of 
whether  non-substantial  modifications 
should  continue  to  be  deemed  approved 


if  not  disapproved  within  45  days. 
Under  the  existing  regulations,  non- 
substantial  modifications  submitted  by 
the  POTW  are  deemed  approved  unless 
the  Approval  Authority  disapproves 
them  within  the  specified  time.  40  CFR 
403.18(b)(2).  Because  the  proposed  list 
of  non-substantial  modifications 
includes  categories  that  were  previously 
considered  substantial,  it  might  not  be 
appropriate  for  them  to  be  deemed 
approved  if  the  Approval  Authorify 
does  not  act  upon  them. 

In  the  alternative,  only  certain 
categories  of  non-substantial 
modifications  could  be  deemed 
approved  if  not  disapproved  by  the 
Approval  Authority  within  45  days.  For 
example,  decreases  in  frequency  of 
industrial  self-monitoring  and  reporting, 
and  decreases  in  the  frequency  of 
industrial  user  inspections  and 
sampling  could  be  implemented  only 
afier  they  are  actually  approved  by  the 
Approval  Authority.  Other 
modifications  could  be  implemented 
after  45  days  if  the  Approval  Authority 
does  not  respond.  (This  approach, 
however,  would  not  change  any 
applicable  public  notice  requirements  of 
local  law  otherwise  applicable  to  the 
POTW.) 

£.  Changes  to  Industrial  User  Inventory 

EPA  is  proposing  today  to  allow 
POTWs  to  submit  changes  to  their 
industrial  user  inventory  at  the  time 
they  submit  their  Annual  Report. 
Current  regulations  require  that  such 
changes  be  submitted  as  non-substantial 
modifications,  and  also  require  that  the 
industrial  user  inventory  be  updated  in 
the  POTW's  Aimual  Report  to  the 
Approval  Authorify. 

EPA  believes  that  it  is  appropriate  to 
eliminate  the  double  reporting  currently 
required  by  the  regulation.  There  is  littie 
value  in  requiring  Approval  Authorities 
to  approve  changes  to  SIU  designations 
in  advance.  All  industrial  users  that  are 
subject  to  national  categorical 
pretreatment  standards  currentiy  must 
be  designated  as  Significant  Industrial 
Users  (SIUs),  so  there  is  no  flexibilify  in 
such  designations.  On  the  other  hand, 
POTWs  already  have  considerable 
flexibilify  in  designating  non-categorical 
industrial  users  as  SIUs.  and  should  be 
able  to  exercise  that  flexibility  without 
receiving  prior  approval.  Moreover, 
most  requirements  relative  to  POTW 
regulation  of  SIUs  are  annual 
requirements,  so  Approval  Authorities 
should  be  able  to  provide  adequate 
oversight  even  if  notification  of  the 
changes  to  the  lU  inventory  is  not 
immediate.  EPA  invites  comment  on 
this  approach. 
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in.  Kignlrtory  KanuliiiMiti 

A.  Bxacutivt  Order  12866 

Under  Executive  Order  12866  |5«  FR 
51735  (October  4, 1993)).  the  Agency 
must  determine  whether  the  regulatory 
action  it  "•Igolficant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
raquinmenti  of  the  E»cutive  Order. 
The  Order  defines  "lignlfimnt 
regulatory  action"  as  one  that  is  likely 
to  result  in  ■  rule  that  may: 

(1)  Have  an  annual  eSact  on  die 
ecanomy  of  SlOO  million  or  more  or 
adversely  a^ct  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  sabty.  or 
Stale,  local,  or  tribal  governments  or 
communities', 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  buc^etary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875  |58  FR 
58093  (October  28.  1993)),  entitled 
"Enhancing  the  Intergovenmiental 
Partnership."  the  Agency  is  required  to 
develop  an  effective  process  to  permit 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  proposals. 

EPA  sought  the  involvement  of  those 
persons  who  are  intended  to  benefit 
m>m  or  expected  to  be  burdened  by  this 
proposal  before  issuing  a  notice  of 
proposed  rulemaking.  Following 
informal  consultation,  in  May  1994, 
EPA  circulated  a  draft  proposal  to 
interested  persons,  including  States, 
POTWs  and  organizations.  EPA  received 
approximately  20  comments,  which 
have  been  addressed  in  today's  rule. 
Several  presentations  outlining  possible 
revisions  to  the  pretreatment  regulatitms 
were  made  to  a  number  of  stakeholder 
groups,  including  Regional,  State  and 
POTW  personnel.  These  groups  were 
encouraged  to  provide  formal  input  to 
the  proposed  regulatory  streamlining 
process.  In  addition,  notice  of  the 
availability  of  the  draft  proposal  for 


review  and  comment  was  provided  in 
the  September,  1994  issue  of  the  "Water 
Enviranment  ft  Technology,"  the 
principal  publication  of  the  Water 
Euvironmant  Federation.  Copies  of  all 
comments  received,  relating  to  this 
rulemaking,  will  be  included  in  the 
docket  to  the  proposed  rule. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C  eoi  et  seq.,  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  all  regulations  that  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities.  The  RFA 
recognizes  three  kinds  of  small  entities 
and  defines  them  as  follows; 
— Small  govenmiental  jurisdictions — 
any  government  of  a  district  with  a 
population  of  less  than  50,000. 
— Small  business — any  business  which 
is  independently  owned  and  operated 
and  not  dominant  in  its  field  as 
defined  by  Small  Business 
Administration  regulations  tmdet 
section  3  of  the  Small  Business  Act. 
— Small  organization — any  not-for-profit 
enterprise  that  is  independently 
owneid  and  operated  and  not 
dominant  in  its  field  (e.g.,  private 
hospitals  and  educational 
institutions). 

Under  section  60S(b)  of  the  Act.  if  an 
agency  can  certify  that  a  rule  will  not 
have  a  "significant  impact  on  a 
substantial  number  of  small  entities," 
then  no  further  analysis  under  the  Act 
is  required. 

The  only  "small  entity,"  as  defined 
under  the  Regidatory  Flexibility  Act 
(RFA).  potentially  afiected  by  the 
proposed  rulemaking  would  be  a  small 
governmental  jurisdiction  having  a 
population  of  less  than  50,000.  Most 
POTWs  with  Approved  Pretreetmenl 
Programs  serve  communities  with 
populations  greater  than  50.000  citizens. 
There  is  no  known  negative  impact  thai 
will  be  imposed  by  this  rulemaking  on 
any  small  communities  and  their 
subordinate  POTWs.  Therefore,  I  certify 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  ' 
a  substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

The  proposed  regulations  are 
designed  specifically  to  streamline  the 
regulatory  process  and  will  not  impose 
any  additional  information  collection 
requirements  on  either  the  Approval 
Authorities  or  the  POTWs.  Therefore. 
EPA  did  not  prepare  an  Information 
Request  document  for  approval  by  the 
Office  of  Management  and  Budget. 

Should  any  reviewers  feel  that  the 
proposed  rulemaking  will  require 


additional  information  collection 
activities,  they  should  send  their 
comments  regarding  the  burden 
estimate  or  any  other  aspect  pertaining 
to  collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Director.  Regulatory  Information 
Division;  EPA;  401  M  St.,  S.W.  (Mail 
Code  2137);  Washington,  DC  20460;  and 
to  the  Office  of  Informatioo  and 
Regulatory  Afiiirs.  Office  of 
Muiagement  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Oeid; 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  any  information  ctjUecUon 
requirements  generated  by  this 
proposal. 

E.  Unfunded  Mandate*  Reform  A^ 

Title  n  of  the  Unfimded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4.  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  In  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  20S 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administretor  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  govenunents.  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
inteigovenunental  mandates,  and 
informing,  educating,  and  advising 
small  govenunents  on  compliance  with 
the  regulatory  requirements. 
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Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  govenunents  or  the 
private  sector.  The  proposed  rulemaking 
is  basically  "deregulatory"  in  nature 
and  does  not  impose  any  additional 
burdens  on  the  affected  State,  local  or 
tribal  governments.  As  the  preceding 
preamble  language  clearly  demonstrates, 
EPA  actively  is  soliciting  comments  on 
any  and  all  alternatives  to  the  proposed 
changes  in  the  regulations  governing 
modification  of  a  POTW's  pretreatment 
program.  To  the  extent  enforceable 
duties  arise  as  a  result  of  today's 
proposed  rule,  such  enforceable  duties 
do  not  result  in  a  significant  regulatory 
action  being  imposed  upon 
govenunental  entities  or  the  private 
sector. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  As  previously 
stated.  EPA  believes  that  the  rule  vrill 
reduce  the  regulatory  burden  on  all 
governmental  agencies  operating 
POTWs.  This  overall  reduction  vrill  be 
applied  across  the  board  to  all  POTWs. 
with  attendant  benefits  being  provided 
to  both  large  and  small  governments. 
Although  EPA  can  not  document  the 
effects  for  each  and  every  POTW, 
smaller  govenunents  may  benefit  the 
most  bom  the  proposed  modifications 
as  the  avoided  compliance  costs 
attendant  with  modifying  their 
programs  may  be  a  larger  percent  of 
their  total  operating  budget  than  those 
costs  borne  by  the  larger  POTWs. 

In  compliance  with  E.0. 12875  and 
section  203  of  the  UMRA,  EPA 
conducted  a  wide  outreach  effort  and 
actively  sought  the  input  of 
representatives  of  state,  local  and  tribal 
governments  in  the  process  of 
developing  the  proposed  regulation. 
Agency  personnel  have  communicated 
with  State  and  local  representatives  in 
a  number  of  different  fortuns. 

This  proposed  rule  will  provide 
flexibility  to  the  regulated  community. 
It  does  not  impose  any  new 
requirements  so  costs  to  the  regulated 
commtmity  should  remain  unchanged 
or  be  minimal.  Therefore,  EPA  has 
determined  that  an  unfunded  mandates 
statement  is  uimecessary. 

List  of  Subjects  in  40  CFR  Part  403 

Enviroiunental  protection. 
Confidential  business  information. 
Reporting  and  recortikeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control. 


Dated:  July  16. 1996. 
Fred  Hansen. 

Acting  AdiTTin  jstrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART403-^ENERAL 
PRETREATMENT  REGULATK3NS  POR 
EXISTING  AND  NEW  SOURCES  OP 
POLLUTKSN 

1.  The  authority  citation  for  part  403 
continues  to  read  as  follows: 

Authority:  Sec.  54(c)(2)  of  (he  Clean  Water 
Act  of  1977,  (Pub.  L  95-217)  sections 
204(b)(1)(C).  20B(b)(2)(C)(iii).  301(b)(l)(A)(iil. 
301(b)(2)(A)(ii),  301(b)(2)(C).  301(h)(5). 
301(I)(2).  304(e).  304(g).  307.  308.  309. 
402(b).  405.  and  SOl(a)  of  the  Federal  Water 
Pollution  Control  Act  (Pub.  L.  92-SOOI  as 
amended  by  the  Qean  Water  Act  of  1977  and 
the  Water  Quality  Act  of  1987  (Pub.  L.  lOO- 
4). 

2.  Section  403.3  is  amended  by 
redesignating  paragraphs  (j)  through  (u) 
as  paragraphs  (k)  through  (v)  and  by 
adding  a  new  paragraph  (j)  to  read  as 
follows: 

{403.3    Definitions. 

■         •        «         •         • 

(j)  The  term  Maximum  Allowable 
Industrial  Load  means  the  total  mass  of 
a  pollutant  that  all  industrial  users  of  a 
POTW  may  discharge  pursuant  to  a 
limit  developed  imder  $  403.5(c). 
•        •        *        »        ■ 

2a.  In  addition  §403.3  is  amended  in 
newly  designated  paragraph  (u)(l) 
introductory  text  by  removing  the 
reference  ■•(t)(2)"  and  adding  in  iU  place 
"(u)(2)";  and  in  newly  designated 
paragraph  (1)(2)  by  removing  the 
references  "(k)(l)(u),  or  (k)(l)(iii)"  and 
adding  in  its  place  "(1)(1)  (i)  or  (iii)"; 
and  in  newly  designated  paragraph 
(u)(2)  by  removing  the  reference 
"(t)(l)(ii)"  and  adding  in  its  place 
"(u)(l)(ii)". 

3.  Section  403.8  is  amended  by 
revising  paragraphs  (c)  and  (1)(6)  to  read 
as  follows: 

f  403.8    Prttraatmant  Program 
Requirements:  Developfnant  and 
Implementation  by  POTW. 

(c)  Incorporation  of  approved 
programs  in  permits.  A  POTW  may 
develop  an  appropriate  POTW 
Pretreatment  Pro-am  any  time  before 
the  time  limit  set  forth  in  paragraph  (b) 
of  this  section.  The  POTW's  NPDES 
Permit  will  be  reissued  or  modified  by 
the  NPDES  Sute  or  EPA  to  incorporate 
the  approved  Program  as  enforceable 
conditions  of  the  Permit.  The 
modification  of  a  POTW's  NPDES 


Permit  for  the  ptu^x)ses  of  incorporating 
a  POTW  Pretreatment  Program 
approved  in  accordance  with  the 
procedures  in  $  403.11  shall  be  deemed 
a  minor  Permit  modification  subject  to 
the  procedures  in  40  CFR  122.63. 

•  •        •        ■        • 

(f)*  *  • 

(6)  The  POTW  shall  prepare  a  list  of 
its  industrial  users  meeting  the  criteria 
in  S403.3(u)(l).  The  list  shall  identify 
the  criteria  in  $  403.3(u)(1)  applicable  to 
each  industrial  user  and.  for  industrial 
users  meeting  the  criteria  in 
§403.3(u)(l)(ii),  shall  also  indicate 
whether  the  POTW  has  made  a 
determination  pursuant  to  $  403.3(uX2) 
that  such  industrial  user  should  not  be 
considered  a  significant  industrial  user. 
The  initial  list  shall  be  submitted  to  the 
Approval  Authority  pursuant  to  §403.9 
or  as  a  non-substantial  modification 
pursuant  to  §  403.18(b)(2). 
Modifications  to  the  list  shall  be 
submitted  to  the  Approval  Authority 
pursuant  to  §  403.12(i)(l). 

•  •        •        •        • 

4.  Section  403.12  is  amended  by 
redesignating  paragraph  (i)(4)  as 
paragraph  (i)(5).  revising  paragraph 
(i)(3),  and  adding  a  new  paragraph  (i)(4) 
to  read  as  follows: 

§  403. 1 2    Reporting  requlremanla  for 
POTW's  and  industrial  users. 


(3)  A  summary  of  compliance  and 
enforcement  activities  (including 
inspections)  conducted  by  the  POTW 
during  the  reporting  period; 

(4)  A  summary  of  dianges  to  the 
POTW's  pretreatment  program  that  have 
not  been  previously  reported  to  the 
Approval  Authority;  and 

*        •        •        •        • 

5.  Section  403.18  is  revised  to  read  as 
follows: 

1403.18    Mddlflcstton  ol  POTW 
Pretreatment  Programs. 

(a)  General.  Either  the  Approval 
Authority  or  a  POTW  with  an  approved 
POTW  Pretreatment  Program  may 
initiate  program  modification  at  any 
time  to  reflect  changing  conditions  at 
the  POTW.  Program  modification  is 
necessary  whenever  there  is  a 
significant  change  in  the  operation  of  a 
POTW  Pretreatment  Program  that  differs 
from  the  information  in  the  POTW's 
submission,  as  approved  imder  §  403.11. 

(b)  Approval  procedure.  POTW 
Pretreatment  Program  modifications 
shall  be  accomplished  as  follows: 

(1)  Substantial  modifications,  (i) 
Substantial  modifications  mean: 

(A)  Modifications  that  relax  POTW 
legal  authorities  (as  described  in 
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$403.8(0(1)).  except  for  modificatioiu 
that  diractly  reflect  a  revision  to  this 
part  403  and  are  reported  pursuant  to 
paiagraph  (b)(2)  of  this  section:  or 

(B)  Modifications  that  relax  local 
liinits.  except  for  the  following,  which 
are  reported  pursuant  to  paigraph  (b)(2) 
of  this  section:  Modificadons  to  local 
liinits  for  pH,  and  reallocatiCHis  of  the 
Maximiim  Available  Industrial  Loading 
of  a  pollutant  that  do  not  increase  the 
total  headworks  loadings  for  the 
polhitanL 

(U)  For  substantial  modifications: 

(A)  The  POTW  shall  submit  to  the 
Approval  Authority  a  statement  of  the 
b^s  for  the  desired  program 
modification,  a  modified  program 
description  (see  $  403.9(b)],  or  such 
other  documents  the  Approval 
Authority  determines  to  be  necessary 
under  the  circumstances. 

(B)  The  Approval  Authority  shall 
approve  or  disapprove  the  Modification 
based  on  the  requirements  of  §  403.8(f) 
and  using  the  procedures  in  §  403.11(b) 
through  (f),  except  as  provided  in 
paragraph  (b)(l)(ii)(C)  of  this  section. 

(CJ  The  Approval  Authority  need  not 
publish  a  notice  of  decision  under 
S  403.11(e)  provided:  The  notice  of 


request  for  approval  imder 
§403.11(b)(l)  sutes  that  the  request  will 
be  approved  if  no  comments  are 
received  by  a  specified  date  notice;  no 
substantive  comments  are  received;  and 
the  request  is  approved  without  change. 
(2)  Non-substantial  modifications,  (i) 
Non-substantial  modifications  mean: 

(A)  Modifications  to  legal  authorities 
as  described  in  S  403.9(f)(1))  not  subject 
to  nu^raph  (b)(l)(i)(A)  of  this  section: 

(B)  Modifications  to  local  limits  not 
subject  to  paragraph  (b)(l)(i)(B)  of  this 
section; 

(C)  Modifications  to  the  POTW's 
control  mechanism  (as  described  in 
S403.B(f)0)(iii)); 

(D)  Modifications  to  the  POTW's 
Enforcement  Response  Plan; 

(£]  A  decrease  in  the  frequency  of 
self-monitoring  or  reporting  required  of 
industrial  users; 

(F)  A  decrease  in  the  fiequency  of 
industrial  user  inspections  or  sampling 
by  die  POTW; 

(G)  Modifications  to  the  POTW's 
confidentiality  procedures: 

(H)  Significant  reductions  in  the 
POTW's  Pretreatment  Program  resources 
(including  personnel  commitments, 
equipment,  and  funding  levels); 


(I)  Changes  in  the  POTW's  sludge 
disposal  and  management  practices:  and 

d)  Any  other  modifications  not 
specified  in  paragraph  (b)(1)  of  this 
section  that  would  result  in  the  POTW 
not  being  in  compliance  with  its 
Approved  Program. 

(ii)  For  non-substantial  modifications: 

(A)  The  POTW  shall  notify  the  • 
Approval  Authority  of  the  non- 
substantial  modification  at  least  45  days 
prior  to  implementation  by  the  POTW, 
in  a  statement  similar  to  that  provided 
for  in  paragraph  (b)(l)(iiXA)  of  this 
section. 

(B)  Within  45  days  after  the 
submission  of  the  POTW's  statement, 
the  Approval  Authority  shall  notify  the 
POTW  of  its  decision  to  approve  or 
disapprove  the  non-substantial 
modification. 

(3)  All  modifications  shall  be 
incorporated  into  Uie  POTW's  NPDES 
permit  upon  approval.  The  permit  will 
be  modified  to  incorporate  the  approved 
modification  in  accordance  with  40  CFR 
122.63(g). 

[FR  Doc.  96-18658  Filed  7-29-96;  8:45  am) 
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OEPARTMEKT  OF  HOUSHM  AND 
URBAN  DEVELOPMENT 

nCFHChtpttrtX 
[DockM  No;  FfMMT-N-OI] 
nN2S77-AaM 

OfBoa  Of  itM  AMislMit  Saofvlwy  for 


StrMigttMnlng  tho  Rolo  of  Fattwi*  In 
PuMIc  Houaing  Famillw,  Advanco 
Notfcoof  Propoaad  ItalaniaUnQ 

AQBtCV:  Office  of  the  AMistont 

Secretaiy  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Advance  notice  of  proposed 

nilemaldns. 

SUMMARV:  In  his  1996  State  of  the  Union 
Address.  President  Clinton  said  "Our 
first  challenge  is  to  cherish  our  children 
and  strengthen  America's  families. 
Family  is  the  foundation  of  American 
hfis.  If  we  have  stronger  families,  we 
will  have  a  stronger  America. 

HUD  is  committed  to  cooperating 
with  other  Federal  agencies  and  with 
State  and  local  entities  to  identify  and 
pursue  poUdes  and  to  support  activities 
that  wiU  encourage  reuniting  families 
and  strengthen  tlw  role  of  bthers  in 
American  families. 

This  notice  announces  HUD'S 
intention  (1)  To  develop  a  regulatory 
package  concerning  measures,  practices, 
and  authorizations  to  local  public 
housing  agencies  and  Indian  Housing 
Authorities  (hereinafter  referenced 
collectively  as  HAs)  in  support  of  efforts 
to  encourage  husbands  and/ or  fathers  to 
play  a  more  responsible  role  in  the  lives 
of  families  in  HA-owned  or  assisted 
developments,  and  (2)  to  solicit  public 
comment  on  this  subject  prior  to 
publication  of  a  proposed  rule. 

Issues  for  which  HUD  specifically 
requests  comment  from  the  pubUc  are 
identified  in  Section  n  of  the 
Supplementary  information  portion  of 
this  Notice. 

DATES:  Comment  Due  Date:  September 
13, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
MaryAnn  Russ,  Deputy  Assistant 
Secretary  for  Public  and  Assisted 
Housing  Operations,  HUD.  Room  4204, 
451  Seventh  Street  SW..  Washington, 
DC  20410-5000.  telephone  (202)  708- 
1380  (this  is  not  a  toll-free  number).  A 
telecommunications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  1-800-877-8339  (Federal 
Information  Relay  Services).  (This  is  a 
toll-free  number.) 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  in  response 
to  this  notice  to  the  Rules  Docket  Clerk, 


Office  of  the  General  Coimsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  avidlable  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  above 
address.  Facsimile  (FAX)  comments  are 
not  acceptable. 

•UPPLEMBtTARV  MTOMUTION: 

LBackgroond 

In  a  |une  1995  memorandum  to  the 
heads  of  all  Executive  Branch 
departments  and  agencies.  President 
Clinton  charged  the  Federal  government 
to  review  every  policy,  program,  and 
initiative  that  pertains  to  families,  to 
— Ensure,  where  appropriate,  and 
consistent  with  program  objectives, 
that  these  policies,  programs  and 
initiatives  seek  to  engage  and 
meaningfully  include  fathers: 
— I^oactively  modify  those  programs 
that  were  designed  to  serve  primarily 
mothers  and  c^ldren,  where 
appropriate,  and  consistent  with 
program  obfectives.  to  explicitly 
include  fathers  and  strengthen  their 
involvement  with  their  children; 
— Include  evidence  of  btherfs'l 

involvement  and  participation,  where 
appropriate,  in  measuring  the  success 
of  the  program;  and 
— Involve  faUiers,  where  appropriate,  in 
government  initiated  research 
regarding  children  and  their  families, 
HUD  has  demonstrated  its 
commitment  to  strengthening  families 
through  its  public  and  assisted  housing 
programs,  affordable  bousing  and 
homeownership  initiatives,  and  services 
for  homeless  people.  For  homeless 
women  and  children — America's  fastest- 
growing  homeless  population — HUD 
has  implemented  a  rental  assistance 
certificate/voucher  program  to  move 
women  and  children  out  of  shelters  and 
into  safer,  long-term  transitional 
housing.  HUD  provides  premiums  to 
shelters  that  help  keep  famihes  intact. 
Working  families  also  find  it  mote 
advantageous  to  stay  together  in  public 
housing  under  new  rent  computation 
procedures  that  permit  optional 
deductions  fit>m,  or  exemptionvof. 
earned  income.  Addition^ly,  HUD 
works  to  strengthen  families  through 
employment  initiatives  that  incorporate 
conditions  for  participation, 
encouraging  workers  to  adopt  positive 
behaviors  toward  their  families  and 
their  communities. 

HUD  has  undertaken  two  major  pilot 
programs  involving  outreach  to  absent 
fathers,  using  a  combination  of  job 


opportunities  and  housing  benefits  to 
encotirage  uniting  or  reuniting  of 
families,  and  mora  active  and  positive 
participation  of  fathers  in  their  families. 
These  two  pilot  efforts  were  described 
in  detail  by  the  Secretary  at  the  Vice 
President's  May  3, 1996,  "Federal 
Conference  on  Strengthening  the  Role  of 
Fathers  in  Famihes." 

In  Baltimore,  Maryland,  the  housing 
authority  has  developed  a  Healthy  Hrad 
Start  Men's  Service  Program,  which 
links  employment  in  a  housing 
rehabiUtation  project,  including  training 
in  lead-based  paint  and  asbestos 
removal,  with  requirements  that 
participants  accompany  their  families 
on  obstetric  and  pediatric  visits. 

In  Hartford.  Ctmnecticut.  a  pubUc 
housing  Family  Restoration  Program  at 
Charter  Oak  Terrace  apartments  is  using 
a  portion  of  a  S20.8  milUon  project 
redevelopment  grant  to  redevelop 
families.  Absent  fathers  are  eligible  for 
on-site  construction  jobs  paying  up  to 
$22/hour.  but  qualification  for 
employment  is  premised  on  the  father's 
commitment  to  behavior  that  Is  positive 
for  themselves  and  their  families;  such 
positive  behaviors  include  agreeing  to 
work  on  a  high  school  diploma  or 
equivalency  certificate,  participating  in 
counseling  on  parenting  and 
communications  skills,  and  agreeing  to 
become  and/or  remain  free  from 
substance  abuse.  At  a  very  early  stage  of 
this  initiative,  there  are  twenty  families 
participating:  the  Hartford  Housing 
Authority  has  established  a  goal  of 
reuniting  100  families. 

While  these  two  pilot  programs  have 
concentrated  on  providing  training  and 
employment  opportunities  to  absent 
fathers,  HUD  recognizes  that  an  absent 
spouse  or  parent  may  be  a  mother  as 
well.  As  a  result  any  fiiture  programs  of 
this  type  will  be  administered  in  a 
gender  neutral  fashion  to  permit  these 
opportimities  for  women  as  well  as 
men. 

n.  Solicitation  of  Public  Comments 

HUD  is  requesting  public  comment  in 
several  areas  to  be  addressed  by  the 
regulation.  In  developing  this 
regulation,  HUD  will  work  closely  with 
HAs  and  their  associations  and  with 
residents  and  community  organizations 
to  ensure  that  HUD  has  heard  as  many 
viewpoints  as  possible. 

Based  or  the  conunents  that  HUD 
receives  in  response  to  this  notice  and 
any  written  guidance  received  from 
additional  conmiunications  with 
industry  groups  and  others,  HUD  will 
publish  a  proposed  rule.  Following 
careful  consideration  of  the  comments 
received  on  the  proposed  rule,  HUD  will 
issue  a  final  regulation. 
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The  areas  for  which  HUD  specifically 
requests  comment  frtmi  the  public 
include  the  following: 

1.  The  basic  principle  underlying  this 
initiative  is  that  families  ought  to  be 
reunited.  Fathers  living  apart  from 
mothers  and  children,  or  living-in  only 
intermittently,  should  be  encouraged  to 
rejoin  their  families  and  accept  a  role  in 
the  upbringing  of  the  children.  To  the 
extent  that  it  may  be  necessary  to 
encourage  such  responsible  behavior  by 
an  absent  parent  (who  may  also  be 
mother,  we  acknowledge)  HAs  would  be 
encoiuaged,  but  not  necessarily 
required,  to 

a.  Provide  a  priority  for  transfer 
among  HA  properties: 

b.  Offer  a  priority  for  a  Section  8 
certificate  or  voucher  (consistent  with 
the  principles  of  the  Family  Unification 
program): 

c.  Exempt  from  rent  determinations 
the  incremental  income  of  the  returning 
parent  for  a  period  of  up  to  three  years 
without  adverse  effect  on  the  HA's 
eUgibiUty  for  operating  subsidy  under 
the  PFS. 

fiUD  is  interested  in  public  comments 
on  whether  such  encouragements  are 
necessary,  or  sufficient. 

2.  To  obtain  any  benefits  or  incentives 
offered  by  an  HA  program,  a  returning 
parent  would  be  required  to  enter  into 

a  formal  agreement  or  contract,  binding 
him  or  her  to  comply  with  the 
requirements  of  the  HA  lease  and  to 


make  and  honor  commitments  lo  their 
family  and  to  the  HA  community.  HUD 
is  interested  in  pubhc  comments  on  the 
nature  of  such  an  agreement,  and  on  the 
range  of  obligations  that  could 
reasonably  be  demanded  of  a  returning 
parent.  Should  HUD  create  a  model 
form  of  agreement  for  this  purpose?  Are 
there  certain  minimum  requirements 
that  HUD  could  itemize,  and  permit 
HAs  to  make  additions  to  reflect  local 
interests?  Or  should  HAs  be  given 
maximum  latitude  to  develop  their  own 
standards  and  agreements? 

3.  HUD's  position  is  that  participants 
must  be  subject  to  admissions  screening, 
to  assure  the  rest  of  the  community  that 
the  new  or  re-joining  family  member 
would  not  constitute  any  special  treat  to 
the  peace  and  quiet  of  the 
neighborhood. 

4.  Returning  parents,  or  a  parent 
newly  accepting  a  responsible  role  in  a 
family,  would  be  required  to  participate 
in  a  parenting  and/or  cotmseling 
program.  To  the  extent  that  some 
returning  parents  may  have  been 
involved  in  domestic  violence  or  abuse, 
such  counseling  or  training  must  have 
been  completed  before  admission  or  re- 
admission  to  the  HA  housing.  Parenting 
training  or  coiuiseling  would  be 
allowable  budget  costs  for  the  HA. 

5.  The  Hartford  Family  Reunification 
model  includes  an  explicit  requirement 
that  returning  parents  be  and  remain 
drugfree,  including  provisions  for  pre- 


admission drug  testing  and  subseqent 
random  testing.  Testing  is  at  the 
expense  of  the  housing  authority.  HUD 
is  interested  in  pubhc  comments  on 
drug  abstinence  and  drug  testing 
requirements  and  poUdes. 

6.  HUD  is  sohciting  pubUc  input  on 
any  other  matters,  ideas, 
recommendations,  or  any  other  form  of 
comment  relevant  to  the  issue  of  re- 
int^reting  absent  parents  and 
strengthening  the  role  of  fathers  and 
husbands  in  public  housing  families.  In 
addition  to  comments.  HUD  is  also 
requesting  any  reports,  documents,  or 
other  material  that  will  assist  the 
Department  in  evaluating  issues  to  be 
addressed  in  the  regulation. 

HUD  requests  that,  in  submitting 
comments  on  any  of  the  foregoing 
issues,  the  commenter  please  cite  the 
item  number  of  the  issue  addressed  by 
the  comment.  HUD  also  welcomes 
comments  on  issues  not  specifically 
included  in  the  foregoing  list,  but 
related  to  involving  husbands  and 
fathers,  and  strengthening  the  role  of 
husbands  and  fathers  in  famiUes  hving 
in  public  and  assisted  housing. 

Dated:  July  IS.  1996. 
Michael  B.  lanis. 

Geneml  Deputy.  Assistant  Sectetaey  for  Public 
and  Indian  Housing. 

IFR  Doc  96-19238  Filed  7-29-96:  8:45  am) 
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ENVmONMENTAL  PROfTECnON 
AOENCY 

I0PVTS-Sia4C;  Fn.-83t1-q 

Cifftiin  CtMinlGils;  Pramflnutoctura 


MJBKT:  Enviranmental  ProtacUon 
Agency  (EPA). 
ACTXM:  Notice. 

CUHMMnr:  Section  5  of  tlw  Toxic 
Subetanoas  Control  Act  (TSCA)  lequins 
any  penoo  who  intends  to  manufacture 
or  import  a  new  diemical  to  notify  EPA 
and  comply  witli  the  statutory  , 

provisions  pertaining  to  the 
manufactun  or  impcit  of  subatanoas  not 
on  tiie  TSCA  Inveittoiy.  Sectioo  5  of 
TSCA  also  lequiiaa  EPA  to  publish 
receipt  and  statua  infonnation  in  the 
Federal  la^lalai  eech  month  reporting 
piemanuhrtura  notioee  (PMN),  both 
pending  and  eiqtirad.  The  inliinnation 
ccmtainad  in  this  document  cleers  a 
backlog  of  notices  received  from 
October  1B05  to  December  IS.  19SS. 
AMMEMCt:  Written  comments, 
identified  by  the  document  control 
numlMr  "(OPI'l'S-51846)"  and  the 
specific  PMN  number,  if  appn^iriate, 
uiould  be  sent  to:  Document  Control 
Ofllce  (7407),  Office  of  Pollution 
Prevention  ond  Toxics.  Environmental 
Protection  Agency,  401  M  St,  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  1^  ""'ting 
electronic  mail  (e-mail)  to: 
ncioSepemail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  uae  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  ^vill  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  dodcet  number 
1CX>FTS-S1M6].  No  CBI  should  be 
submitted  through  e-msil.  Electronic 
commffiits  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Adcfitional  infbiination  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHEII  MFORMATKIN  CONTACT: 
Sussn  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408),  OfBca  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St,  SW.. 
Washington.  DC.  20460.  (202)  554-1404. 
TDD  (202)  554-0551. 

miPKBmaun  mnmmmf.  Under  the 

provisicos  of  TSCA.  EPA  b  required  to 
publish  nodce  of  receipt  and  status 


reports  of  chemicals  subject  to  section  5 
repotting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
.sections  5(d)(2)  and  S(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs,  polymer  exemption    ' 
notices  and  TME  application  requests 
received.  EPA  also  is  required  to 
identify  those  rhemiral  submissions  br 
which  data  has  bem  received,  the  uses 
or  intended  uses  of  such  chemicals,  and 
the  nature  of  any  test  data  wliich  may 
have  been  developed.  Lastly.  EPA  is 
required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  oammancement 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPHTS- 
51846]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
confidential  business  information  (CBI), 
is  available  for  inspection  from  12  noon 
to  4  pan.,  Monday  through  Friday, 
excluding  legal  holidays.  The  puolic 
record  is  located  in  the  TSCA 
Nonconfidential  Infbrmatian  Center 
(NdC),  Rm.  NEM-B607, 401  M  St.  SW., 
Waafaingtan,  DC  20460. 

Electronic  comments  can  be  eent 
directly  to  EPA  at: 

m  ii>niiin«IT  miagiw 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
ofencry^on. 

The  ofiBcial  record  for  this  notice,  aa 
well  as  the  public  version,  as  deecribed 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"AIXIRESSES"  at  the  beginning  of  this 
document 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA.  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely.  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 


notice  that  will  be  issued  at  regular 
intervals.  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Ragiater  reflecting  the  dates  PMNs  and 
TME  application  requests  were 
received,  the  projected  notice  end  date, 
the  manubcturer  or  importer  identity, 
to  the  extent  that  such  information  is 
not  claimed  as  mnfiit«niti«l  and 
chemical  identity,  either  specific  or 
generic  depending  on  whether  chemical 
has  been  claimed  confidential.  Generic 
use  information  on  these  substances 
will  be  provided.  Additionally,  in  this 
same  report  EPA  shall  provide  a  listing 
of  receipt  of  new  notices  of 
commencement 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
infbnnatlon  that  ta  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
ivill  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  Secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  C^oe 
at  (202)  260-1553,  TDD  (202)  554-0551, 
for  generic  uae  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  Slings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (n)  Notices  of 
Commencement  to  manufacture/import. 


I.  31 1  Premanufacture  Notices  Received  From  10/01/95  to  12/15/95 


Case  No. 


P-96-0001 
P-96-0002 


P-g6-0003 
P-86-0004 

P-86-0005 


P-96-0006 

P-96-0007 

P-96-0008 

P-96-0009 

P-96-0010 
P-96.0011 

P-96-0012 

P-fl6-0013 
P-86-0014 


P-96-0015 
P-96-0016 
P-96-0017 

P-96-0018 
P-96-0019 
P-S6-0020 


P-fl6-0021 


P-96-0022 


P-S6-0Q23 


P-fl6-0024 
P-96-0026 


Received 
Dale 


10102/95 
10/02/95 

10/03/95 
t0«Z«5 

10/02^5 

1(V03/9S 

:OI03I95 

10^3^5 

10/03/95 
10/04/95 

10/03/95 

10/03«S 
10/04/95 


10/05/95 
10/0S«5 
10/05/95 

1005/95 
10/06/95 
10/1  (V9S 


10/10/95 


10/1095 


1W10/95 


10/10/95 
10/10/95 


Projected 

Notice 
End  Date 


12/30«5 
12/30/95 

12/30/95 
12/31/95 

1201/95 

12/31/95 

12/30/95 

12/30/95 

12/31/95 

12/31/95 
06«9/96 

02/31/95 

12/31/95 
01/01/96 


01/01/96 
03/16/96 

01/02/96 

05/21/96 
02/14A6 


01/30/96 


01/30/96 


01/30/96 


01/30/96 
01/30/96 


Manufacture/lmpoter 


CBI 
Lanza,  Inc 


CBI 
CBI 

E.I.  Duponi  Oe  Nemours 
andCofnpeny 

E.I.  dupont  Oe  f4emours 
and  Company 

BASF  Coiporation 

BASF  Coiporation 

Lal^ouche  Industries, 

Inc. 
Stepan  Company 
CBI 

Milliken  Chemical  Com- 
pany 

CBI 

Spies  Hedier,  Inc. 


Ciba-Geigy  Coiporation 
Boehme  lilalex.  Inc. 
CBI 

CBI 

Saft  America,  Inc. 

Houghton  Intemalianal 


CBI 


CBI 


CBI 


CBI 
CBI 


Use 


(S)  Polyurelhane  loam  manufacture 
(G)  Ptocessing  aid,  dopeisive  use 


(G)  Open,  non-dispersive 
(S)  Urethane  foam  catalyst 

(S)  Textile  fber  manufacture 


(S)  Textile  fibef  manufacture 

(Q)  Rber  manufacturing 
(G)  Fiber  manufacturing 

(S)  Blowing  agent  lor  rigid  &  flexible 

foam;  solvent 
(Q)  Elastomer 
(S)    Catalyst    for    water-t)lown    rigid 

polywelhanes 
(G)  Polymeric  colorant 


(G)  Component  In  polyurethane  adhe- 
sive 
(S)  Binder  lor  paints 


(G)  IntsrmedMe  for  textile  dye 

(S)  Fat-liquoring  agent  for  automobile 


(6)  Welting  and  iSspersing  addrtive  to 
prevent  sedimentation  and  flooding 
of  pigments 

(6)  Chemical  solution  with  contained 
use 

(S)  Positive  active  material  in  re- 
chargeable batteries 

(S)  Yankee  dryer  coating 


(G)  Ijibricant  Addttive 


(G)  Lubricant  Additive 


(G)  Ingredmtts  for  use  in  consumer 

products;  highly  dispersive  use 
(G)  Open,  non-dispersive  use 
(G)  Open,  mn-dispersive  use 


Chemicals 


(G)  Mono-amine/acid  salt 

cartxwylates 

(S)  l,2>prapanetriol,  homopolymer. 
ester  wUh  a  Ci..it  and  Ci^n  un- 
sabrated  fatty  adds 

(Q)  Polyborosilazane 

(Q)  Mono  and  di-amine .  salt 
cartxjxylate 

(G)  Polyettiylene  terephthalate  co- 
polymer containing  lithium  siito 
isophthalate 

(G)  Polyettiylene  terephthalate  co- 
polymer containing  lithium  sulio 
isophthalate 

(G)  Modified  melamine-formaldehyde 
resin 

(G)  ModHied  meiamine-lonT<aldehyde 
resin 

(S)  Ethane.  1.l-dichlaro-1-lluora 

(G)  Modified  polyol 

(S)        Tin,        bisfZ-aminobenzoato- 

o,(r)dibutyl 
(G)     Polymeric    coloranl    of    9,10- 

dihydro-9, 1 0-dkixo-l  ,4- 

.  anthracenediamine 
(G)  Polyurettvane  prepdymer 

(S)  Meodecamic  acid,  ethenyl  ester, 
polymer  with  butyl  2-melhyt-2- 
propenoate,  cydohexyl  2-melhyU- 
propenoate.  1.1-dimethytethyl  2- 
prcpenoate,  2-hydroxyeltiyl  2-melh- 
yl-2-propenoate,  2-meltiytpropyl  2- 
mettiyl-2-piopenoale,  1 ,2- 

prapanedM  rTxino(2-methyl-2- 

propenoale)  and  2-propenoic  acid 

(G)  Naphthalene  suHonc  acid  azo 
subeWuled  ne«ihlhalene 

(5)  Soyt)ean  on,  polymd.,  oxidized, 
bisulfited,  sodium  salts 

(G)  High  molecuiar  weight  cartxixylic 
acid  salts 

(6)  Adipic  acid  salt 

(G)  Lithiamd  metal  oxide 

(SI    Coiagens,    hyftolyzatee,    Af(3- 
(Ci2-i4-al(yldimethylainmonio)-2- 
hydfoxypropyl       T3N'-{3-(dK;ii-M- 
ai(ylme<hytammonio)-2- 
hydroxyprapyl].    reaction    products 


dMhyler>elriamir>e-itaconic         add 
pdyrner       and       epichlarohydrin, 


(G)  Pdyaitenyl  succinic  anhydride, 
reaction  products  with 

polyelhylenepolyamlne  and 

alcylalde  hyde;  metalatsd 

(G)  Polyalienyl  succinic  anhydride, 
reaction  products  with 

pofyettiylenepolyamine  and 

aCiylalde  hyde 

(G)  Alkyne 

(G)  Modifted  aayVc  polymer 
(G)  Modified  acrylic  po^mer 


3M18 
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RacaiMd 
IM* 

D..i_4_< 

KiwiulBCknAnportv 

Uaa 

Chamlcala 

CaeNa 

Projauad 
End  1Mb 

p-ae-oozs 

IWIOfSe 

01/3096 

CH 

(G)  ModMad  aroylto  polymar 

10/1096 

01/3096 

CBI 

(Q)  ModMad  aoylc  polymer 

p-ae-«028 

1Q/1IM6 

01/3096 

CBI 

(Q)  Opaa  non-dspanlva  uae 

(G)  ModMed  acrylc  polymar 

P-86-00Z9 

10/1086 

01/3096 

ca 

(Q)  Opsn,  non-rfgiMisIm  uae 

(Q)  ModHM  aciy«e  potymar 

F-M-«S30 

loizne 

029196 

nohm  Tech  inc. 

(G) 

(G)  Acrylc  polymer  on  the  lasis  of  2- 
a«iyl  haxyl  acfyWe 

p-fle-cosi 

lo/ians 

029296 

E.I.  duPonl  De  Nemoura 

(G)  Surfactait  tor  anviaion  polym- 

(G)  Fkioratfiyl  atitonto  add  mixtue 

iviane 

029296 

and  Company 

cn 

atizallons 

(G)  Monoalcanyl  aatar  ol  maOwxy- 

P  86  <M32 

polynier 

poly(attiylane  glyooQ 

P-S6-0033 

10/1295 

07/17/96 

Eaatman  Chamieal  Com- 

(S)  Chemical  lr«enim*ata 

(S)  Cydopropaneaatoxaldehyde 

P-46-0034 

ioi3«e 

029296 

csr 

(G)  Mecitmonomar  uaad  in  ipaciaiy 

(Q)        Monoalcanyl        aatar        o« 

polymar 

P-«e-0036 
P-W-0036 

1(V13«S 

iivisne 

029296 
029696 

CBI 
CBI 

<G)  Ruoroakyl  Hocyanate 

(G)   Stabbed  phenol  tonnaldshyde 

lor  Insulation 

malamina  urea  raain 

P-96-0037 

1(V1»B5 

029696 

CBI 

torinaulatian 

(G)   SbtHzad  phenol  torniaUehyde 
meiwiine  resin 

P-9e-0038 

1W1VB5 

029696 

CBI 

(G)  Coeang  component 

(G)  Styrane  meleic  anhydride  (sma) 
ammonium  salt 

P-a6-0039 

1017/95 

02/0696 

Eaaknan  Kodak  Com- 

(G) Contained  use  in  an  aiticla 

(G)     Subatitutad     ammo     phenoxy 

P-a6-0040 

1016/86 

029696 

pany 
CBI 

aitanoic  Kid  darivathie 

use 

hotc      compounds,      salt      witti 

P-96-0041 

10/16/95 

02/0696 

CBI 

(Q)  Laminattng  adhMive 

(Q)  Epoxy-tarminatedpolyestar  poly- 

P-fl6-00« 

1017/85 

029696 

H£.  Fuler  Company 

(S)      jttfftal       adhesh/e       for 
BsseiTvnbling  recrestionaJ  vehicles 

mer 
(G)   laocyanate-terminatsd  polyester 

P-96-0043 

1017/95 

029696 

Hula /Vmarica,  Inc. 

(S)  Flash  not  inhibitor 

(S)  Motpholine  benzoale 

P-96-4J044 

1016«S 

029696 

CBI 

(G)  Anti-punldng  agent  lor  Ihenno- 
aattng  raalna 

(G)    Stabiized    melamine   tomialde- 
hyde  polymer 

P-46-0045 

1016«S 

029696 

CBI 

(G)    ModMled    melamine,    tomielde- 
hyda,  urea  polymar 

P-fl6-0046 

ioia«5 

029796 

CBI 

•(G)  Open,  non-cispersive 

(G)  Oigaix)  metaHc  compound 

P-9&^»47 

1019/B5 

029696 

CBI 

coetinQs  appAcation 

(G)    Fatty    add    modWed    polymer. 

p-ee-oou 

iwiens 

0297/96 

3M  Company 

(Q)  Tape  coating 

(Q)  Acrylaia  polymer,  ammonium  salt 

P-96-0049 
P-fl6-00S0 

1W19W5 
10/19«6 

029696 
0296/96 

S.C.  Johnaon  and  Sn. 
Inc. 

(Q)  Open,  norKtspersive  uae 

Company 

10nO85 

029696 

Company 

(G)  Open,  non-dtopersiva  uaa 

(G)  Styrene  acrylic  emulsion 

P-«6-0062 

1019S5 

029696 

S.C.  Jotinson  and  Son. 

Inc. 
S.C.  Johnaon  and  Son, 

(G)  Styrene  acrylic  emulsion 

P-8e-0053 

1019/95 

029696 

(Q)  Open,  norvdtepersiva  uaa 

(G)  Styrene  acrylic  amulaion 

Company 

P-e6-0054 

io/ia«s 

029696 

S.C  Johnaon  and  Son. 
Company 

(G)  Open,  norxlspeniva  use 

P-«6-4X>fi6 

101995 

029896 

S.C.  Johnaon  and  Son, 
Company 

(G)  Styrana  acrylic  amulaion 

P-86-0CS6 

ioia/95 

029696 

S.C.  Johnaon  and  Son, 
Company 

(G)  Open,  non-dspersive  use 

(Q)  Styrene  acrylic  amulaion 

P-86-0057 

1W1995 

029896 

S.C.  Johnson  and  Son, 

(Q)  Open,  non-dnpersive  use 

(Q)  Styrene  aoylic  emulsion 

P-96-00S8 
P-96-0058 

101»B5 
10/1995 

029896 

S.C.  Johnson  and  Son, 

Inc. 
S.C.  Johnaon  and  Son, 

Ina 
S.C.  Johnaon  and  Son, 

(Q)  Styrene  acrylc  amMon 
(G)  Styrana  acrylc  amulaion 

P-9e-0060 

101995 

029896 

(G)  Open,  non-dispersive  uae 

(G)  Styrana  acrylc  emuWon 

Company 

1O2095 

029M6 

CBI 

(S)  Ingredto*  in  anlifeulanl  tormula- 
tions  tor  aqueous  systems 

(G) 

p-g8-^]oe2 

10209S 

029896 

CBI 

(S)  IngredtonI  in  andtoulant  tomnula- 
eons  fof  aqueous  systsivie 

(G) 

P-46-a063 

102395 

02/1296 

3M  Company 

(G)/VJhesive 

(G)  Copolymar  «Mh  2-ptopanole  add 

P-86-0064  I1IV23«5  106/15/96 

HenM  Corporation 

(S)  Dainldng  agent 

(Q)  Complex  eater  alonytata 
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Received 
Dale 

■.    . 

ManufacttMwIniportsf 

Uaa 

CaaeNo. 

Nntton 

Chemicals 

EndOale 

P-96-0065 

102395 

02/1296 

Herkel  Coiporabon 

(S)  imannadtate 

(Q)  Complsx  estsr 

P-96-0066 

102095 

029996 

CBI 

(G)  10%  dbpersive  use.  90%  deatruo- 

tivause 
(G)  Elastomer 

(G)  Hydoxy  lunctional  polyestar 

P-86-0067 

10/23/95 

021296 

Stepan  Corpoiation 

(Q)  Modlad  pdyd 

P-e6-0068 

102095 

029996 

CBI 

(G)  light  doty  detergenl 

(G)  Polyoxyeltiylane  akyt  dlrate 
sUtoauodnale 

P-96-0069 

102095 

029296 

CBI 

(G>  Light  duly  detergent 

suttoeuodnate 

1020/95 

0292/96 

CBI 

(Q)  Ugtil  duty  detergent 

siAjeuccinale 

P-86-0071 

1020/95 

02/02/96 

CBI 

(G)  Ui^  duty  detergent 

suHoemanate 

P-86-0072 

102095 

029296 

CBI 

(G)  Light  duty  detergent 

suHoaucdnaia 

P-86-0073 

102095 

029996 

CBI 

(G)  Light  duty  detergent 

(G)  PotyatcyaViylana  ahyl  dtrale 
auttoaucdnata 

P-96-0074 

102095 

029996 

CBI 

(S)  Sl«e.«mited  production  Intenned- 

ale 
(S)  SJt»«mited  production  Intsmnd- 

ale 

(S)  sae-imited  production  mtemied- 

alB 
(S)  SHe-limited  production  Intemied- 

ate 
(S)  Sita^imited  prodix^w  Irtemiedh 

ale 
(S)  Site-Umited  production  Intennedl- 

ale 
(S)  Slte-lifT«tsd  production  Intemned. 

ate 
(S)  Sit»4imited  production  intennedh 

ate 
(S)  Site-Umited  production  inlemiec*- 

ale 
(S)  Site-Umited  production  intemiedH 

ate 
(S)  Site-Umited  production  intemiedi- 

ale 
(S)  sne-limited  produdton  intennedi- 

alB 
(S)  Sit»4imited  pmriiiction  mtennedi- 

aie 
(S)  Site«nited  production  intenned- 

ate 
(S)  Site-lmited  production  intenned- 

ate 
(S)  Site-lmited  production  Intemied- 

ate 
(S)  Site-lmited  productioin  intenned- 

ale 
(S)  Site-lmiled  produdion  intenned- 

ale 
(G)  intsmal  component  ol  manuiao- 

(G)  Fatty  atoohd  eslara 

P-96-0075 

102095 

029996 

CBI 

(G)  Fatty  alcohd  esters 

P-96-00/6 

102Q95 

029996 

ca 

(G)  Fatty  alcohd  esters 

F'-96-0077 

1020/95 

02/0996 

ca 

(G)  Fatty  alcohol  estars 

P-96-0078 

102095 

029996 

ca 

(G)  Fatty  alcohd  esters 

P-86-0079 

102095 

029996 

ca 

P-86-0080 

102095 

02/0996 

ca 

(G)  Fatty  ainnhd  esters 

l»-96-0081 

109095 

0299/96 

ca 

(G)  Fatty  alcohd  estera 

P-e6-00U2 

1O209S 

029996 

ca 

(G)  Fatty  nimhd  esters 

p-e&-ooe3 

102095 

029996 

ca 

(G)  Fatty  alcohd  esters 

p-e6-ooe4 

102096 

029996 

ca 

(Q)  Fatty  alcohd  esters 

p-ee-ooas 

102095 

029996 

ca 

(G)  Fany  alcnhd  esters 

P-86-0086 

102095 

02/0996 

ca 

(G)  Fatty  Hicflhd  estsfs 

P-e6-0067 

102095 

029996 

ca 

(G)  Fatty  alcohd  esters 

P-9e-00B8 

102095 

02996 

ca 

(G)  Fatty  alcohd  esters 

P-96-008a 

102095 

029696 

ca 

(G)  Fatty  alr»hd  esters 

P-96-0090 

ia«V95 

02/0996 

ca 

(G)  Fatty  alcohd  esters 

P-96-0091 

102095 

0299/96 

ca 

(G)  Fatty  alcnhd  esters 

P-86-0092 

102095 

029996 

ca 

(G)  Complex  reaction  produd  ol  1,4- 

\ 

turad  contained  use-consumsr  aili- 

benzenedd,                   2-{1.l.3.3- 

1 

da 

lstrame<hyt)utyl)-and 

» 

cart)omorxx:ycle 

P-96-0093 

1023/95 

02/1296 

Lanza,  Inc. 

(G)    Industrial:    open   non-dspersive 
uae:  commercial:  non-dspersrve  or 
desmjctive  use 

melhylenebis(2.methyi-6-  (1- 
methylethyl)) 

P-S6-0094 

10^23/95 

02/1296 

Far  Raseaieh,  Inc. 

(S)  Fluorinelng  agent  tor  aynlhelc 
dwmical  production:  cleaning  agent 

trihydroluoride 

P-96-0095 

iaa4/96 

02/1396 

American  Koyo  Bearing 

(S)  Ingredients  tor  mdustiial  lubricat- 
ing grease 

(G)  Di-tna  compounds 

F^-86-0096 

1024/85 

02/13/96 

American  Koyo  Bearing 
Corporation 

(S)  Ingredenis  tor  industrial  lubrical- 

(G)  Di-wea  compowidt 

P-86-0097 

102495 

02/1396 

/American  Koyo  Bearing 
Cofporatioh 

(S)  Ingredanis  tor  Industrial  hibitoal- 
inggiBaaa 

39820 


Federal  Resiiter  /  VoL  61.  No,  147  /  Tuesday,  tulv  30.  1996  /  Notices 


Federal  Rndaler  /  Vol.  61.  No,  147  /  Tueadav.  Tulv  30.  1996  /  Nobcas 


30821 


39820 


Fwlerml  Kegater  /  Vol  61,  No.  147  /  Tuesday,  July  30,  1996  /  Noticeg 


1. 311  Premanufacture  Notices  Received  From  10/01/95  to  1 2/1 5/9&— Continued 


Casefto. 


RacaiMd 
CMS 


PreieclBd 


End  Dale 


Manufadmnnnportar 


Ottniatt 


P-S6-009e 
F^-«6-009e 
P-W-0100 

p-ae-0101 
p-ee-oioz 

P-46-0103 
P-e6-0104 

p-ee-oios 

P-86-010e 
P-86-0107 

p-s6-oioe 

P-S6-0109 

p-ee-oiio 
p-ge-om 

P-86-0112 
P-96-0113 
P-96-0114 

P-9&-0115 

P-96-0116 

P-«6-0117 

P-96-0118 

P-«6-M19 

P-S6-0120 

P-B6-0121 

P-96-0122 

P-fl6-0123 

P-96-0124 

P-96-0li5 

P-fl6-0126 
P-96-0127 

P-86-0128 

P-86-0129 

P-96-0130 

P-96-0131 

P-«6-0132 
P-96-0133 

P-86-0134 

FM)6-013S 


10e«95 
1(V24/95 

1(k24/g6 

1(V2«96 

1024/96 

1Qe4/g6 

1(MZ«B6 

1(V24S5 

1QS4AS 

1(V2«95 
10/24/95 
1IV24/95 
iaQ4A5 
1(V24A5 
1QS4/9S 
1(V2«95 

10/24/96 

1(V24J95 

1Q/24AS 

10124/95 

1024/95 

1024A5 

10/24AS 

10/24/95 

ia2S«5 

10C4«5 

1024/95 

1024/95 
1QQS/95 

102S/95 

10(25/95 

102S/95 

ia2S«5 

10/2S«S 
10Q5/95 

102S«5 

10I2&95 


Q2n3/96 
02/13/96 
02/13/96 
0Z/13«6 
02/13^6 
02/13/96 
02nS96 


02/13/96 

02/13/96 

02^3^6 
02/13/96 
02/13/96 
02/13/96 
02/1 3«6 
02/13/96 
02/13/96 

02/13/96 

02/13/96 

02/1 3fl6 

02/13/96 

'02/13^6 

02/1 3m 

02/13/96 

02/13/96 

01/26^6 

02/13/96 

02/13/96 

02/13/96 
02/14/96 

02/1 4A6 

02/14/96 

ae/i4n6 

02/14/96 

02/14/96 
02/1 4A6 

02^4^6 

02/1 4A6 


Aimrican  Koyo  Bearing 

Coipofalion 
AnHftcan  Koyo  Baartng 

Coiporalion 

ca 

C8I 
CBI 

cat 
cai 

M(nin,lnc. 

car 

CBI 

cai 

CSI 
CBI 
CBI 
C8I 
CBI 
EJ.  OuPool  De  Namoura 

and  Company,  Inc. 
CBI 

CBI 

CBI 

CBI 

CSI 

CBI 

CBI 

CBI 

CBI  . 

CBI 

CBI 


CBI 

FMC  Corpoialion 

FMC  Cofporatlon 

FMC  Cofporetion 

FMC  Corporation 

FMC  Caipofation 

CBI 

E.I.  OuPonl  De  Namoura 

and  Company,  Ina 
E.I.  Oe  Nemous  and 

Company,  Inc. 
OySlarLP. 


(S)  Ingredtonia  tor  Miisaw  lubricat- 
ing graaae 
(S)  Ingiadnnis  lor  indualrtal  lubricat- 

ing  graaae 
<Q)  Aiibmaliye  paint 

(Q) /kutomative  paint 

(Q)  Automotive  paint 

(Q) /kutomative  paint 

(Q)  Automotive  poirt 

(G)  Automative  paint 

(G)  Automative  paint 

(Q)  Automadve  point 

(G)  Synltwtic  tiosa  atodt 

(G)  Synthetic  tiese  atodt 

(Q)  Synthetic  base  stock 

(Q)  Synthetic  base  stock 

(Q)  Oeslnjctive  use 

(G)  Destructive  use 

(Q)  Open,  nofvdispefsive  use 

(G)  Automotive  paint 

(G)  Automotive  paint 

(G)  Automotiva  paint 

(Q)  Automotive  paint 

(G)  Automotive  point 

(G)  Automotive  paint 

(G)  Automotive  paint 

(G)  Automotive  paint 

(G)  Coaling  addWve 

(S)  Add  curable  coatinga  tor  uraoded 
or   HiattnaR)   panels   and   paper 


(G)  Oi-uraa  compounds 
(G)  Di-urea  oonpounds 


(S)  Acid  curable  coatings  tor  wooded 
or  Hbeitxard  panels  and  paper 
laminates. 

(G)  Open,  non-dspersive  use 

(Q)  Chemical  intermecfiate 

(G)  Chemkal  intennediate 

(G)  Chen*^  intermadiate* 

(G)  Ctwniical  intarmediale 

(G)  Oiemlcal  IntennedMe 

(G)  Sia4mlted  Intemiediate 
(G)  MoUng  resin 

(G)  Mokfng  lasin 

(S)  Cotoration  ol  caftikiak:  llbars 


(G)   Acid.(uncik)nal. 

polymer 
(G)  AckMuncdonri, 

polymar 
(G)  Add^Uictional. 

polymer 
(G)   Add^uncHonal. 

polyfner 
(G)  AdcMunctiond, 

potymar 
(Q)  Add-fundkinal, 

(G)   Acki-funcllonal, 

polymer 
(G)   Acid-functional. 

polymer 
(G)  Polyaiphaolelins 
(G)  Polyalphaolefins 
(G)  PolyalphaoMins 
(G)  Polyalphaoletlns 
((»  Siane  mtarmadit 
(G)  Slana  Intamiedn 
(G)  Siane  lunctianal 


l<y(*o>y 
hydrojty 
hycftoxy 
hyrkoxy 
hydroxy 
tiy^froxy 
hydnny 
hyikoxy 


dhjsnt 


acrytc 
aoylc 
acryfc 
acryic 
aciyic 
acrylc 
acrylic 
acrylic 


hydroxy   acrylic 
hyckoxy    acrylic 


(G)   Acid-functianal,   hydroxy  acrylic 

polymar 
(G)   AckMunclional,   hydroxy  acrylk; 

polymar 
(G)   AcxMunctkxial, 

polymer 
(G)   AcW-functional, 

polymer 
(G)   Acid-lunctional,   hydroxy  acrylic 

polymer 
(G)   AcJd-(uncflonal,   hydroxy  acrylic 

polymer 
(G)   Ack^luncHonal,   hydroxy   acrylic 

polynner 
(G)   Add^functianal,   hydroxy  acrylic 

polymer 
(S)  2-prapanol,  1,3- 

bls(ethenyl8uHonyl)- 
(G)  Plaslicized  urea-formaMehyda 


(G)  Plasttoizad  uraa-farmaMehyda 


(G)  Polyestar  nbin 

(G)  Hakiphenyl  substituted 

thazdirane  (Iwnzotriazole) 
(G)  Hakiphenyl  substituted 

triazdinone  (benzotriazole) 
(G)  Nitiophenyl  substituted 

tiiazolinorw 
(Q)         Aminophenyl         substituted 

triazollnona 
(G)  Hakiphenyl  substituted 

triazcinone  (hakifaenztriazde) 
(Q)  Akenyt  nitiile 
(G)  Ethylene  Marpdymer 

(G)  Ethylene  interpolymer 

(G)  Substituted 

tnphenodtoxazinedisiitonic  add  salt 
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1. 

31 1  Premanufactuie  Notices  Received  From  l(V0l/95  to  IsyiSfift-ConiirHjed 

Racaivad 
Date 

»  . 

Uaa 

Case  No. 

Notkie 
End  Data 

Chamicali 

P-9fr-0136 

102S«5 

02n4A6 

DySlarl-P. 

(S)  Cotoraian  at  oalulaato  aMra 

(G)                                Sutaoaulad 

InphanfrtniBTinBdhi^tonic  add  mK 

1025/95 

Q2/i4ne 

DyStvLJ>. 

(S)  CotoraUon  a«  ceUoato  Bieta 

(0)  SubaltuM 
WiphWMidta)MZln>dhiJtonic  acid  uN 

P-«6-0138 

1026/95 

04/3096 

CSI 

(G)  Open  ncrvdsparalva  use 

(G)Poly«atorpalyd 

P-fl6-0139 

102S«5 

04/21/96 

CSI 

(G)  Wat  and  p^iar  addtlve 

tO)_  StaiBh  afcanoaia  aatar,  M- 
ifcytawwnoniunpropyl  aVw,  cNo- 
ilda 

(Q)  Amytopacin,  alcanoaia  aslsr.  H- 

P-96-0140 

lOQSnS 

08120^6 

CSI 

(6)  Wal  and  paper  addbve 

rida 
(Q)    Naukakzad    walarboma    acryfc 

P-96-0141 

1027/95 

02/16m 

CBI 

(G)  Coniponant  of  coating  vnti  open 

uaa 

potymar 

P-e6-0142 

1027/9S 

02/16m 

CBI 

(G)  Component  ol  coating  wWi  open 
use 

(G)  Nautrakzed  walerbome  aoylc 
pdynnr 

P-S6-0143 

1027/95 

oznem 

CBI 

(G)  Component  o)  coating  w«h  open 
uaa 

(G)  Nsutrakzed  watarbome  acryfc 
potymar 

P-8e-0144 

1007/95 

02/1  am 

CBI 

(G)  Component  ol  coating  with  open 
use 

(G)  Neutralzad  witarboms  acryfc 
polymar 

P-46-0145 

1Qe7/9S 

02/16S6 

CBI 

use 

(G)  Neutralized  wolerbama  acryfc 
polymar 

P-96-0146 

1027/95 

02/W96 

CBI 

use 

(Q)  Naulializad  wrteitMms  acryfc 
polymar 

P-96-0147 

1027/95 

02/1 6S6 

CBI 

use 

(G)  Neutralized  waterbome  aoyfc 
polymar. 

P-96-0148 

1027/95 

02/1  ene 

CBI 

(G)  Componant  of  coaling  wlln  open 
uaa 

(Q)  NauMteed  woMioma  aoyfc 
polymer 

P-96-0149 

1027/95 

02/16^6 

CBI 

(G)  ConponefV  of  coating  with  cpen 
uaa 

(G)  NoutraKzad  wMMxime  aoyfc 
polymar 

P-98-0150 

1027/95 

02/16/96 

cat 

(G)  Component  of  coating  with  open 
use 

pdymer 

P-e6-0151 

10B7/95 

02/16/96 

CBI 

(G)  Component  pf  coating  with  open 
use 

(G)  Neutralized  watarbome  acryfc 
polymar 

P-a6-«152 

1027/96 

02/1606 

CBI 

(G)  Component  of  coating  wKh  open 
use 

(G)  Neutralized  walartxxne  acryfc 
polymer 

P-e6-0153 

1027/95 

02/16/96 

Bostik,lnc. 

(G)  Open,  non.<fsperive  use 

(G)  Woter-taesad  pdyuralhane 

P-W-0154 

10/3095 

02/19/96 

Percy  Inlamatkinal,  Ud. 

(S)  Drying  agent  tor  advents,  pig- 

(S)  2-<3  heplI)-AHiutyt-1 ,3-oxazolane 

P-86-0156 

1027/9S 

02/1 6«6 

CBI 

mants,  polyds  and  ptasticiscrs 

(G)  Epoxy  rasin-latty  adds  copdymsr 

P-96-01S6 

02/1 6«6 

Lonza 

(G)  Procaasing  aM.  doperaive  use 

(S)  1.2.3-propanatrkiUKimcpdymer. 
aster  with  Ci4-ii  and  Ci4-ii  unaatu- 
ralad  tatty  adds 

P-.06-01S7 

1031/95 

02/2096 

CBI 

(S)  GraphR  arts  printing  plate 

(G)  Oxirane.  afcyl-,  polymer  with 
dSsocyantomeltiyl  benzerte,  hydro- 
hyioxy        poly(oxy-1 ,4-butanediyl). 

acrytateMxked 

P-«6-0158 

1025^5 

02/14m 

ReKhhokJ  Corporalton 

adhesive 

(G)  Pdyurethane  adwsive 

P-98-0159 

10«5/95 

02/14S6 

Reichhokl  Corpocatton 

aitiesive 

(G)  Pdyurethane  adhesiva 

P-96-0160 

102S«5 

02/1 4m 

Reichhok]  Corporalwn 

adhesive 

(G)  Pdyurethane  adhasiwe 

P-g6-0161 

1027/95 

02/1  em 

Percy  Inlematunal,  Inc. 

(S)  Modfying  resin  used  in  the  manu- 
facture of  leathef/tabrto  coatings, 
printing  lnl<s  and  plastic  coatings 

(S)  Hezanedkiic  add.  polymer  with 
1.4-butanedd,    2.2    dimelhyl-1,3- 
propanedkH,  1 .2-eth4nediarnine,  3- 
hydroxy-2-(hydroxymelhyl)-2- 
methylpropanoic     ackJ      and     5- 
isocyanato-1  -(isocyanatomelhyl)- 
1  JJ-lhmethyteydohexane. 

dhithyl- 

P-86-0182 

i03oas 

oemm 

CSI 

(G)  Oa  Md  treatnwnt  addMive:  deter- 
gent addtin:  metal  working  kid 
addUve 

(G)  Polyamino  add  salt 

P-a6-0163 

103095 

CSI 

(Q)  Synthetic  ligh  temperalura  hiirt- 
cant  base  stock 

mixed  fatty  adds 
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I  No. 


P-8e-01M 


P-46-0165 

p-a6-oi6e 


P-Se-0168 


p-e6-oie8 

P-98-0170 
P-96-0171 
P-86-0172 

P-fl6-0173 
P-fl6-0174 


P-96-0175 
P-96-0178 
P-96-0177 
P-efr-0178 
P-96-0179 
P-96-0180 
P-98-0181 
P-«6-0182 

P-46-0183 
P-e6-01S4 


P-96-0185 
P-96-0186 
P-86-0187 
P-fl6-0188 


P-96-0188 
P-98-0190 
P-afr-0191 

p-ee-oi9z 
p-ge-oig3 

P-96-01B4 
P-e6-019S 
P-a6-019S 

P-«8-0197 


1(V3IV9S 


IQOIMe 
1(V3(y86 


11/01/96 
IQQI/BS 


1001/95 

iorai/9s 

1(V31/9S 
11/D1/96 

1IV31/9S 
1(V31/9S 


1(V31/95 
11/02/95 
11/02/95 
11/D3«6 
11/08/96 
11/06/95 
11/06/95 
11A)»95 

11AI7/96 
11/07/95 


11/D6«5 
11/08/95 
11/08/95 
11/0805 


11A)7/95 

IIAie/95 

11/13/95 

11/13S5 
11/13/95 

11/13/95 
11A»95 
11/09/95 

11/09«S 


End  Dale 


02/1 M8 


02/19/96 

ae/i»98 


02^1/96 
02/2098 


02/20/96 
Q2/2IV96 
Q2/20m 
02^1/96 

02/2096 
02/2096 


04/17/96 
02/22/96 
0202/96 
02/23«6 
0206/96 
02/2B«6 
0206/96 
a208Se 

02/27/96 
02/27/96 


07/06«6 
07A16/96 
07/06/96 
02/28/96 


02/27/96 
0209/96 
03n4A8 

osmne 

03n4/96 

03/04A6 
0209/96 
0209/96 

02O9«8 


Manufadura/hnpartar 


Shkv€lHi  SOoonw  a< 

Ainarica,  Inc. 


NYF /^^1eflc■  Capon- 
Ion  Naw  York 
AuN  Omnical  Industry 

Amsrica,  Nic 
Huto  AfTiBrica,  Inc. 

ca 


AKZO  Kiobal  Resim 
AKZO  ^M)el  Resins 
/U(ZO  NaM  Rssins 

ca. 

NJttobo  amofics.  Inc. 
Hankal  Coipofatian 


Chamstal*  Chsmical 

ca 

Calmay  Ctiafnical  Com- 
pany 

M>autilahl  Gas  Chsnfcal 
AmsricflL,  Inc. 

ca 
ca 
ca 
ca 

Hoedial  Cslansse  Cor- 

ponUion 
Var-Tet^  Inc. 


ca 
ca 
ca 
ca 


Die  Tradng  (USA)  Inc. 

AsNand  CtwnicaJ  Com- 

Wacfcer  Chemical  Com. 
pany 

ca 

OIC  TradRig  Company, 

Inc. 
Hankal  Coiporation 

ca 
ca 

ca 


(S)Coallng 


(S)  Oiganic  IMer  Icr  kregiJar  relrae- 

Don 
(S)  Li±rlcant  lor  relrigeratore  and  A 

condHfonars 
(Q)  Chemical  MemiedMB 
(S)  Laminaling  resins,  low  cost  and 

kMTVOC. 

(S)  Resin  used  to  mlg.  Indusdial  dgs. 
(S)  Resin  used  to  mlg.  industrial  pigs. 
(S)  Resin  used  to  mlg.  industrial  ctgs. 
(S)  Urathane  foam  catalyst 

(Q)  Polymeric  liindar 
(S)  Hot  melt  adhesive  tor  lootwear 
assantHy:   hot   melt  adhesive  lor 

general  product  assembly 

(S)  Cathode  material  tor  Non  bat- 
teries 

(S)  nar  lor  thermcpiaatic  resin 

(G)Sufactani 

(S)  Semkxnductor  cleaning  solution 


Chemicals 


(S)  Paper  dye 

<a) 

(G) 

(S)  As  a  component  ol  personal  care 
Ipbrtn. 

(S)  Ptgmeni  tor  printing  Ink:  pigment 

tor  plastic  compoundkig 
(Q)  Resin  component  in  an  epoxy 

baaed  paint:  polymer  component  in 

a  structural  epoxy  plastic 
(G)  Open,  non-dbpiMsive  use 
(Q)  Open,  non-d«pefsive  use 
(G)  Open,  noTKispersive  use 
(G)  PapermaMng  chemical 


(S)  Aulomobie  parts  coatings 

(G)  Open,  dbpersive  use  in  mokjing 

operations 
(G)  Masonry  water  tepeleni 

(G)Dye 
(G)  Adhesive 

(G)  Concrete  admixture 

(S)  Intermediate  for  dye  manufacture 

(S)  Intermediate  tor  <t/»  manufacture 

(S)  Paper  dye 


(S)  Polymer  of:  2-propenoic  add,  2- 
methyl,  24iydroxy  e^iyl  ester,  2- 
propenoic  ackj,  2-fflethyl,  methyl 
ester  2-propenoic  acU,  2-melhy1, 
octadecyl  ester 

(G)  Acrylaie  copolymer 

(Q)  Polylluoroeimxy-phenyllaltane 

(Q)  Isophorone  dkvalharw 

(G)  Unsaturated  maleic  acU  modHied 

polymer    of    mixed    polyals    and 

mixed  ditnsic  adds 
(G)  Hydroxy  acrylic  resin 
(G)  Hydroxy  acrylic  resin 
(Q)  Hydroxy  acrylic  resin 
(G)     Mono     and     dl-amine     salt 

carboxylate 
(G)  Prcpenyl  amine,  polymer 
(G)   Reactive  polyurettiane  hot  melt 

adhesive 

(S)  Liltaum  manganese  oxide 

(Q)  Organosllane  surlace-treared  sili- 
cate 
(G)  AlcoxylatBd  tatty  ackt  salt 

(G)  Quaternary  ammonium  salt 

(Q)  as(substtuted)catbomonocycflc 
azo)-cait)amonocycicol 

(G)  as(aubetitutad)caibomonocyclk: 
ato)-caibomonocycfcol 

(G)  Bis<substftutad)cattx>monocyclic 
azo)-caitx)monocyclkx)l 

(G)  Complex  reactnn  product  o(  hy- 
drogenated  vegetable  oil  and  syn- 
thetic C18  triglyceride 

(G)  Substituted  europium  acatonats 

(S)  Fats  and  glyceridk:  oils,  venxxiia 
galamensis  seed 

(G)  ModHied  acrylto  polymer 
(G)  Modified  acrylic  polymer 
(G)  ModHied  acrylic  polymer 
(G)         Copolymer         ol         letra 

al<ylammonium       chtorlde       and 

dUkyiammonium  chtoride 
(G)  Efoxy  resin  estsr  of  acrylic  acM 

and  phosphoric  acM 
(G)  Unsaturated  polyester 

(5)  SHane,  triethoxyoctyl-,branched 

(G)  [»iydropytTol-2-y«dane  derivative 
(G)  Polyester  polyursthane 

(6)  Plant  acid  salt 
(G)  Alkyfcturee 

(G)        2,4.6-lrisubstituled       -pyrimi- 

dk)e,l,l--<a*(yfc«yl)bis- 
(G)  l,1'-{alianebk:  [(hexahydro-2,4,6- 

substltulBd^)yrin*»iedlyl)az(>phen- 

ylsneDbis(alcyl  substituted 

hetrocydto  suttonto  acM 
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I.  311  Premanufacture  Notices  deceived  From  10/01/95  to  12/15/95— Continued 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturenmporter 

Use 

Chen^cals 

11/D9SS 

02O9«6 

ca  " 

(S)  Paper  dye 

(G)  l.r-laiianabte  I(hexa»iy*>2,4,8- 
subslitutedi>yrimklnediyl)azo-pherv 
ylen^lbisfaliyl  subetftited 
hetiocydic  siitanic  acid, 
f^  fv^wyh  niM^iMiAwi  salt 

P-96-0199 

11/20/95 

03/11/96 

ca 

<Q)Dya 

(G)  Mbted  sodwMhiun  salt  d  a 
subslHulsd  napWhalans  (fsirionto 
acU 

P-96-0200 

11O0«5 

03/11/96 

CH 

(G)  Printing  ir*  resin 

P-96-0201 

11/20«5 

03/11/96 

CBI 

(G)  Lubricant  additive 

(G)  SubsWuled  sulfide 

P^96-0202 

11/20«5 

03/11/96 

CBI 

(G)  Open,  noo-dispersive  coating  ad- 
dHive 

(G)  Polyester  resin 

P-9e-0203 

11/20«5 

03/11/96 

CBI 

(G)  Resm  tor  moUed  parts 

P^-96-^>204 

11/20/95 

02/17/96 

Huls  America  Inc. 

(S)  Pigment  dispersant  tor  cotor  db- 
persion 

(S)  Poly(oxy-l^-ethanedW.  alpha- 
isotridecyl«mega-hy*oxy-,  phoe- 
phale,  compoixid  with  W,M 
dknethylsyckihexanamine 

P-g6-0205 

11O0«5 

03/11/96 

H.B.  Fuller  Company 

(S)  Intermectate  tor  the  production  of 
a  coating 

(G)  Acrylaie  functionaiized  hexane 
derivative 

P-96-0206 

1100/95 

0SI3OIX 

H£.  Fuller  Company 

(S)  Intemiediats  tor  the  productton  of 

acoeting 

(G)  Acrylate  and  alkyl  functnnalized 
triazine  derivative 

P-96-0207 

11/2a«S 

03/11/96 

CBI 

(G)  Intemnediate  tor  manufacture  ol 
protective  coatings 

(G)  Arakytphenotc 

P-96-OaM) 

11/20f95 

03/11/96 

CBI 

(G)  Intermediate  tor  manufacture  ol 
protective  coatings 

(G)  Propoxylated  arakyl  phenoic 

P-^6-0209 

11/20S5 

03//11/96 

CBI 

(G)  Pigment  dispersant 

(G)  Ammonium  pdy  acrylate 

P-96-0210 

11/2095 

03/11/96 

CBI 

(S)  Resin  for  printing  inks 

(Q)   Phenolic   modWed  hytkocarbon 

P-96-0211 

11O0«5 

03/11/96 

ca 

(S)  Resin  lor  printing 

(G)  Phenotc  modMtod  hyt^ocarbon 
resin 

P-98-0212 

11/20/95 

03/11/96 

ca 

(S)  Resin  lor  printing 

(G)  Phenolic  modHied  hydrocarbon 
resm 

11/20/95 

03/11/96 

CBI 

(S)  Resin  tor  printing 

(G)    Pfwnosc   modmed   riyvocertxin 

resm 
(G)   Phenotc  modHied  hyifrocattxx) 

resm 

P-96-0214 

11O0«5 

03/11/96 

CBI 

(S)  Resin  for  printtng 

P-46-0215 

11/20/95 

03/11/96 

ca 

(S)  Resin  tor  printing 

(G)   Phenolic   modHied  hydrocarbon 

P-46-0218 

11/20/95 

03/11/96 

CBI 

(G)   Phenolic  mo(»ed  hy<*ocarbon 

P-96-0217 

11/20«5 

03/11/96 

CBI 

(S)  Ream  tor  printing 

(G)  Phenofic  modHied  hyikocaitwn 
resm 

P-96-0218 

11/20/95 

03/11/96 

ca 

(S)  Resin  for  printing 

(G)   Phenolk:   nxxilied  hydrocarbon 

resm 

P-96-0219 

11O0«5 

03/11/96 

CBI 

(S)  Resin  for  printing 

(G)    Phenolic   modHied   hydrocarbon 

resm 

P-08-0220 

11O0/9S 

03/11/96 

ca 

(S)  Resin  for  printing 

(G)  Phenoic  modMed  hyAocarbon 
resm 

P-96-0221 

11/20/95 

03/11/96 

CBI 

(S)  Resin  for  printing 

(G)  Phenolic  modHied  hyrtocartxm 
resin 

P-96-0222 

11/20«5 

03/11/96 

ca 

(S)  Resin  for  printing 

(G)   Phenolic  modMed  hydrocartxx) 

P-96-0223 

11/20«5 

03/11/96 

CBI 

(S)  Rssm  tor  prinbng 

(G)  Phenolic  modHied  hydrocaibon 
rosin 

P-96-0224 

11/20/95 

03/11/96 

ca 

(S)  Resin  tor  printing 

(G)    Phenoic   modlied   hydrocaibon 

P-96-0225 

11/20«5 

03/11/96 

ca 

(S)  CokiranI  for  thermoplastk;  resins 

(G)  StiKtHuted  phlhatoperine 

P-e6-0226 

11O0«5 

03/11/96 

ca 

(G)  SMb  limitad  reaction  intemwdiate 

(G)  Unsaturated  cydK  ether 

P-g6-0227 

1101/95 

03/12/96 

ca 

(G)  Industrial  intemwdiate 
compounded  with  pigments  and 
binders  which  is  heat  treated  when 
coated  onto  substrates  {open,  non- 
dhperse  use:  coating). 

(G)  Metalated  akylphenol  copolymers 

P-96-0228 

1102«5 

03/13/96 

ca 

(G)  Open,  norvdispetsive 

(Q)  Walsr  thinrable  polyaaylala  con- 

P-g6-0229 

11/22ns 

03/13/96 

ca 

(G)  Consumer  article  component 

(G)  l*<3i)henylpropyl)  al^  pyridn- 
ium  bromide 
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iNa 


P-86-QZ30 


f»-«6-(E3l 

P-«-0232 
P-96-0233 
P-96-0234 

P-96-0236 
P-96-0236 

P-96-023r 


P-96-0238 

P-96-a239 
P-96-0240 

P-96-(K41 

P-S6-0Z4a 

P-96-(K43 

P-96-0244 

P-96-024S 

P-9&^)^46 


P-96-0247 
P-9&-0248 


P-96-0249 
P-96-0250 

P-96-02S1 

P-fl6-02S2 

P-96-Q2S3 

P-S6-(J254 

P-96-0255 

P-86-0256 

P-96-02S7 

P-96-0258 

P-«6-0258 

P-96-0260 

P-fl6-02ei 

P-fl6-026Z 


Racaived 
Dato 


11/22/95 


11/22/95 

11/22/95 
11/22/95 
11/22/95 

11/21/96 
11/22«5 

11/22/95 


11/24/95 


End  Date 


oanaiM 


03/1 3«6 

03/l3«6 
03/1 3M 
03/13A6 

03/1 2ne 
03/12/96 

03/1 3«6 


03/15/96 


ManActm/lmpartar 


11/24«S 
11/28fl5 

03nS«6 
03/1  »96 

11/28«S 

03/19S6 

11/2a«S 

03/1  g«6 

11/27/95 

03/18/96 

11/24S5 

03^596 

11/22S5 

03/13/96 

11/29/95 

03S0S6 

11/29«5 
11/29«5 

03«y96  - 
03«V96 

- 

11/27/95 
11/29«5 

0S/15«6 
03«V96 

11/29/95 

03«V96 

11/29«S 

03Q0n6 

11/29«5 

03«0«6 

11/29«S 

03aO«6 

11/29/95 

03/20^6 

11/29/95 

03«V96 

11/29«S 

03C0«6 

11/29S5 

03«V96 

11/29S5 

03«V96 

11/29«5 

03«)n6 

11/29«9 

03eon6 

12^4^5 

05/24/96 

CBI 


CBI 
CBI 

ca 

Nagese  America  Cor- 
poration 

CBI 

Shin-Etsu  Silicones  o( 
America,  Inc. 

SMn-Elsu  Silicones  of 
America,  Inc. 

CBI 

CBI 

Amoco  Corporation 

Amoco  Corporation 

/Vmoco  Cocporalion 

Allied  SIgnd  Corporatian 

Werner  G.  Smrth,  Inc. 

CBI 

C8I 


Dow  Coming  Corpcratlan 
CBI 


CBI 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

C8I 

CBI 

CBI 


(S)  Coinponent  of  an  Industrial  coal- 
ing that  cures  under  exposure  to 
uNra-violel  or  electron  t^eam. 

(G)  AddWvs,  open,  norv-dispersive 

(G)  Open,  non-dispersive  use 
(G)  Open,  noTKfspersive  use 
(S)    Developer   for   ttiennal    printing 


(S)  Auxliary  finishing  for  leather 
(S)  Ingredwnt  for  mbber  compounds 

(S)  IngradmK  for  rubber  compounds 


(G)Dye 

(G)  Open  non-dispersive 

(S)  Engineering  polymers  lor  use  in 

ttie  manufacture  of  articles 
(S)  Engineering  polymers  for  use  in 

the  manufacture  of  articies 
(S)  Engineering  polymers  for  use  in 

tfie  mamjfacture  of  articles 
(Q)  Ruorinated  coating 

(S)  To  be  bi-sulfited  for  use  in  leather 

treating  chemicals 
(G)  Consumer  arbde  component 

(S)  Reactive  adhesive  lor  metal  work- 
ing Industry;  reactive  adhesive  for 
plastics  industry 

(8)  Silicone  fralxic  softener 

(S)  Laather  finishing 


(Q)  Friction  material 

(Q)  Component  of  coating  with  open 

use 
(6)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Corrponent  of  coating  with  cpen 

use 
(G)  Component  of  coating  with  open 

use 
(Q)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coatirig  with  open 

use 
(S)  BIfunctional  crossllnking  agent 


Chemicals 


(S)  2,5-furandk)ne,  reaction  products 

with    butyl    alcohol    and    Z2H(1- 

methylethylidene)bis(4,1- 

phenyleneoxy)|bis|ethanol1 
(G)    Acrylic    add    ester    copolymer, 

polyoxyethylene  modified 
(G)  Modified  acrylic  polymer 
(G)  Modified  acrylic  polymer 
(S)   Benzamide,  2,4,-d»iy(*oxy-W^- 

methoxyphenyl) 
(G)  Potyurethane 
(S)  1-tridecyn^-ol,  3-mettiyl- 

(S)  35- 

tetrasik»anedM,1 ,1 ,1 4,5,7,7,7- 
octamethyl 

(G)  An  azo  monochloro  triazine  reac- 
tive dye 

(G)  Sulfonated  polystrene 

(G)      Polyamide-styrenic     elastomer 
block  copolymer 

(G)   Polyamide  potyotefin  block  co- 
polymer 

(G)  Polyamkje  pdyphthalamide  bk>ck 
copolymer 

(G)    Ftuorinated.    isocyanate    termi- 
nated polyurethane  prepolymer 

(S)  Oils,  sunfkiwer,  oxklized 

(G)A/-2(1,3-dk)xanyl)-ethy1.  alkyl  pyri- 

dinium  txomide 
(G)  Pdyurettiane  metftacrylate 


(G)  Ammonium-functional  sikixane 
(G)       Alkanoic       add,        hydroxy- 

(hydroxyalkyl)-alkyl-,   polymer   with 

alkylamine,  hydro- 

hydroxy(poly(alkyl-l,2-alkanedlyl)]. 

and   1.1'-mettiylenebis   (isocyanato 

cyctoalkane),       compound       with 

alkykjiamine 
(G)  Potassium  titanate 
(G)    Neutralized    watertiome    acrylic 

polymer 
(G)    Neutralized    watert>ome    acrylk; 

polymer 
(Q)    Neutralized   watertxime    acrylic 

polymer 
(G)    Neutralized   waterbome    acrylk: 

polymer 
(G)    Neutralized    waterbome    acryMc 

polymer 
(G)    Neutralized    waterbome    acrylk; 

polymer 
(G)    Neutralized   waterbome   acrylk: 

polymer 
(G)    Neutralized    wateit)Ome    acryHc 

polymer 
(G)    Neutralized   waterbome    acrylk; 

polymer 
(G)    Neutralized    waterbome   acrylk: 

polymer 
(G)    Neutralized    waterbome    acrylk: 

polymer 
(G)    Neutralized   watert>ome    acrylk; 

polymer 
(G)  Acryl   alytoxy  peg  400 

omega-bis(alkenyl)polyglycol 
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Received 
Dale 

K    . 

Uaa 

CaasNo. 

End  Dale 

Chamksls 

P-fl6-0263 

12/04/95 

030506 

CBI 

(G)        Monoakanyl        alter        o« 

polymer 

P-«-0264 

12/05S5 

03«6«6 

CBI 

(G)  Addlive  ir  oi  wen  cement 

{S) 

sphonk;  acU,  penla  sodkvn  sak 

P-fl6-0265 

^^I0*I95 

030506 

BedouUan  Reseaich, 
Inc. 

(S)  Chemk»l  inlermeriale,  use  of  kv 

(G)  Triakoxy  subatllule  M<wm 

P-9e-0266 

12X)4/9S 

03OSO6 

HofKOI  Cofpovsoon 

(G)  Concrete  admixture            ' 

(G)  Plani  acU  sail 

P-96-0267 

12A0S/95 

103/2606 

Goktachmidl  Chemical 
Corporatun 

(Q)  Open,  none  dipersive  use 

(Q)  Afcyl  modHM  pdyaoylale 

P-96-0268 

12A»95 

03O6O6 

GoUschmkX  ChemKal 

Company 
Goldschmkll  Chamkal 

(G)  Open,  none  dnperslve  use 

(G)  Akyl  mocHed  pdyacrylaie 

P-06-0269 

12rt»95 

03O6O6 

(G)  Open,  none  iSsperaive  use 

(G)  Acryl  modlied  polysitoxane 

Company 

P-96-0270 

12/05/95 

030606 

Gotdschmk*  Chemical 
Corporatk>n 

(G)  Open,  none  dispersive  use 

(G)  Acrylmodfied  pdysfloxane 

P-96-0271 

12/05/95 

030606 

GoktschmkJI  Chemkal 
Company 

(Q)  Open,  none  dtepersive  use 

(G)  Organomodfied  pdysltoxane 

P-96-0272 

1204/95 

03OSO6 

Uniroyd  Chenical  Com- 

(S) Industrial  parts-equeegees;  Indus- 

(Q) Md  polyester  prepolymer 

p-9B-<an 

12AD5/9S 

03/26/96 

pany 
E.I.  DuPonI  De  Nemours 

trial  rotors 
(G)  Desttuctive  use  -  raw  material 

and  Company 

P-96-0274 

12X15/95 

03/26/96 

Dow  Chemkal  Company 

(G)      AdcMve      lor      polyurelhane 

(G)  Polymeric  isocyanate  prepotymer 

P-96-02/5 

12/05/95 

03/2606 

Dow  Chemk»l  Company 

elaslomers 
(S)   iqexMe  shoe  Martdnrs:  llexUe 

ii^\  ^^^ ,  --- ,  ,1,  ■■'■       ■  *-  -  -  -  -J   _ .^1. 

<u)  Tnermopteaac  md  tjased  pory- 

hydraulK  bladder 

uralhane  resin 

P-9W)278 

12nS/95 

030606 

Exxon  Chemical  Com- 
pany 

(S)  Potymerization  catalyst 

(G)  Akxninum  organomalallk; 
compound 

^^KMX 

030506 

Percy  Intematkxial,  LTD 

(S)  Epoxy  reski  curing  agent  ki  water 

(S)  Polymer  of  1,2-ethane*amine,N. 
(2-aitiinoelhyl>-V-{2-{(2- 
aminoeIhyl)amino)ettiyl]-;              •- 

(oxkanylmethoxy)potyEoxy(melhyt- 
li-eltianedWl;        oxiranai,'-{(l- 

- 

oxkane,((2-methylphenoxy)methyl)-; 

1  i-alha«irtBimne,N,W-bis(2- 

aminoelhyl)- 

P-96-a278 

12^6/95 

030706 

Unk:hema  North  America 

(S)  Lubricant  base  «ukJ 

(S)   Hexanou  add,   2-elhyl-,    1,2> 

P-96-0279 

12A)6/95 

030706 

Unk:hama  North  Amertea 

(G) 

(S)  Decanedkxc  add,  mixed  2- 
ethytiexyl  and  3,5>lrimalhylwiyl 
esters 

P-96-0280 

12/06/95 

030706 

Urachema  North  America 

(S)  LiMcanl  base  HuM 

(S)  Fatty  adds,  C4.,.  and  Cr 
unsatd.,  branched  and  Knear,  2- 
ethylhexyl  esters 

P-g6-0281 

12A>6/95 

0307/96 

Urachema  likinh  America 

(S)  Lubricant  base  fhid 

(S)  Fatty  ackls.  Cn-unsaturaled, 
dwooctadocyl  esters 

P-a6-U2«2 

12«)6«5 

030706 

(S)  Lubricant  base  fhid 

(S)  Fatty  adds.C,runsaturalad, 
dtooocladecyl  esters 

P-96-0283 

1206/95 

0307/96 

Asaahi  Chemkal  Indus- 
try America.  Inc. 

(S)  Afitetstic  8Q6nt  for  pte&lics 

(S)  Paly(oxy-1,24ttianedyO,  Jlpha.- 
hydro.jmega-hydroxy-;  1Z4- 
benzenetricarboxylk:  add;  2h- 
azepin-2-one,     hexahydro-:     ban- 

isocyanalo- 

P-fl6-0284 

12«8«5 

0309/96 

CBI                                ' 

(G)  Eledrostatk:  powder  coatkig 

(G)  Saturated  polyester 

P-96-02aS 

12/11/95 

06/3006 

CBI 

(G)  Low  fc>am  nonkxik:  surladam 

(G)  Akxihol  aicoxylale 

P-96-02a8 

12/11/95 

0401/96 

Oin  Corporatxin 

(S)  Chenical  niennedate 

(G)  Hydroxyaromalk;  afcyl  ketone 

P-96-028/ 

12A»95 

030906 

CBI 

(S)  Reactrve  adhesive  lor  metalwarii- 
mg  industry;  reactive  aitiesrve  lor 

plastks  industry 

(G)  Polyuralhwie  methacrylate 

P-86-02a8 

12/06/95 

03/2SO6 

Allied  Signal  Inc. 

(S)  kxi  exchange  material 

(S)  Sodkim  titanium  oxkle 
(Na4T19020) 
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CaseNa 

Raoaived 
Data 

Pic^actad 

Notea 
End  Data 

Manrfadura/Unporter 

Use 

Ctwnicals 

P-S6-4)2W 

12n8/9e 

03/29/98 

ca 

(Q)  Open,  non-diaperaive 

P-86-0290 

12/12/95 

04/02/96 

cei 

(G)  Ingradtont  for  use  in  ooraumer 
produds:  hIgHy  dbpereive  use. 

(G)/Ukanal 

P-8&-0291 

12/13«S 

0609/96 

UnictMina  Nuiti  Ainartca 

(S)LiJti>icanl  base  fluid 

(S)   Fatty  acidB,  coco,  2-«ttiylhaxy1 

esters 
(G)   Substituted  aminium  cartnxylic 

P-»-(KHK> 

12/12/95 

04/02/96 

H.a  Fular  Company 

(S)  Powder^oating  catalyst 

acidsaH 

12/12SS 

04X1096 

H3.FularCafnpany 

(S)  Poiwdar-coaling  catalyst 

<G)   SubstJUjted  aminium  caitioxylic 
addaall 

P-S6-0294 

12rt2«5 

04A>2m 

H3.  Fi*r  Compwiy 

(Q)  Subaliluled  aminium  caitxnylic 
addsaH 

P-9&-0295 

12/1 2«S 

04A)2S6 

HA  FuNf  Company 

(S)  Po«ider-coating  catalyst 

(G)   Substituted   aminium   carboxylic 
acid  salt 

p-se-OTon 

12/1 2S5 

04A>2/96 

El.  DuPoht  De  Nemous 
and  Company 

(G)  Ctiefncal  intennediate 

(G)  Bis  substituted  amino  carboxylic 
acid  salt 

P-96-0i!9/ 

12/12/95 

0030/96 

EL  DuPont  Oe  ^4en10ura 
and  Company 

(Q)PiVerfluo(idizer 

(G)  Substituted  amino  carboxylic  add 
salt 

P-»-0298 

12/13«5 

04^3/96 

Unilad  Cnkir  Manulactur- 

(Q)  Dye  tor  organic  solvent  systems. 

(G)     9,10     anihracenedtone,     15- 

ino.tna 

espedaly  Uxicating  oils  (automatic 
irananiission    lliud)    and    thernio- 
plastic  polymers,  especially  poly- 
styrene,            acrylics            and 
polycartionates 

damino-.Af.V-mixed    alkyl    dariva- 
lives. 

P-96-0299 

12/14/95 

04A)4«6 

Shin-Etsu  Silicones  of 
Amaf1ca.lnc 

(S)  Texile  finishing  agent 

(S)  Polymer  of:  sloxanes  and  sili- 
cooes,                                   3-1(2- 
aminoethyOaminolpropyl  me,  dMne, 
mettKwy-lennnaled;     poly(oxy-l^- 
ettianediyl),  .alpha,  ^x^  .omega-, 
(oxlranylrnethoxy)- 

(S)   Ethand.   2-amino-,   compounds. 

P-96-0300 

12/1 2«5 

04A)2/96 

SheH  Chemical  Company 

(S)  Heavy  duty  iquid  laundry  deter- 

gent 

sulfate  Cii.D-alkyI  ethers 

P-96-0301 

12/12A5 

04A)2S6 

C8I 

(G)  Organic  semiconductor 

(G)  Bisazopigment 

P-«6-0301! 

12/11/95 

04/01/96 

OUn  Cocporation 

(S)  Chemical  intermedrate 

(G)  Poty(hydroxyphenyl)  alkene 

P-«6-0303 

12/12«5 

04A)2«6 

CBI 

(G)  Electrodeposition  coating 

(G)  Acryticrepoxy  polymer  salt 

P-96-0304 

12/12/95 

04/02/96 

C8I 

(G)  Beclrodeixisition  coating 

P-96-C»306 

12/15/95 

04/05/96 

3M 

(G)  Adhesive 

(G) 

P-96-():«)t> 

12/15A5 

04A»96 

CBI 

(G)  Chemical  intem)edial6  with  de- 
structive use 

(G)  Amine  dkH 

P-96-0307 

12/1 5fl5 

04A16A6 

CBI 

(G)  Chemical  intennediate  with  de- 
structive use 

(Q)  Amine  dkH 

P-96-030B 

12/1 5«5 

04/3(V96 

cai 

strudiveuse 

(G)  Amine  dni 

P-^6-tKVn) 

12/15/95 

04A)6A6 

C8I 

(G)  Chemical  Intennediate  with  de- 
structive use 

(G)  Amine  dnI 

P-96-0321 

12/13/95 

04A33/96 

C8I 

jG)  Open,  norxispersive  uses 

(G)  Polyisocyanate  polyol  prepolymen 
polyurethane  aitiesive 

P-96-0355 

12/14ffl6 

04ns»5 

pondon 

(G)  Texture  finish 

(G)     2-butanona     oxime     Wodted 
isocyanate 

II.  176  Notices  of  Commencement  Received  From  10A)1/95  to  12/15/95 

Received  Date 

Chemical 

CaaeNo. 

Dale 

P-86-1196 

11/13«5 

10«4«5 

P-90-0157 

10/13/95 

Oe/21/95 

(S)  l,4-BenzenedKartx>xylic  acid,  polymer  with  1,l'-{1-niethyt-  ethylidene)bis 
(4.1.phenylene)bi8  <2-propanoO 

P-91-0757 

1(V1(V9S 

09/16^5 

(G)  Altyldialunysilane 

P-92-0060 

09/20/95 

0W28/95 

(S)  OipenlBne,  poiymor  with  other  torpenes,  hydrogenated 

P-92-1131 

11/20/95 

11/09/95 

(Q)  Polyoxyaftylene  substituted  aromatic  azo  cnlnrgnt 

P-92-1132 

11/20/95 

11/0095 

(G)  Polyoxyakylene  substituted  aromatic  azo  coknM 

P-92-1452 

12/12/95 

11/17/95 

<G)  Mkarylsubstituted  benzoluranone 

P-92-1460 

10/31/95 

10/14/95 

(G)  Polyester  resin 

P-92-K61 

1001/95 

10/14/95 

(G)  Polyester  resin  salt 

P-93-0337 

11/28S5 

11/14ffl5 

(G)  Modified  polymeric  MOI 

P-93-060e 

^ams/9s 

0608/95 

(G)  /VkyI  ailane  ester                                                                                 • 

P-93-0628                 1(V28«5 

1Qf23«5 

(G)  Acryic  copolymer 
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Received  Date 

..^ 

CaaeNo. 

Dale 

Chemical 

P-03-0660 

11/1 3«5 

10C7/95 

(G)  Siytalad  aiphatic  polyurea  lanqimr 

P-«-0750 

11/07/95 

10/11/95 

<G)  2Mpyran-4-ol,  tatiahydro-alcykisubslituted.,  aflcanoata 

P-93-0ae8 

t2ns«5 

11/2\«5 

(6)  Substilulad  resordnol 

P-93-0951 

11/22/95 

1Q«V95 

P-93-1607 

lOQSSS 

08/16/95 

(Q)  Penny  caiboxylic  add 

P-93-1653 

10/13/96 

09/12/95 

(G)  SaMad  polymtor 

P-94-0058 
P-04-0321 

08/31/94 
10/13«5 

08/23/94 
08/1 8S5 

(G)  TrWsatitulsd  napiitfialene  dteuHonic  add 

ester 

P-84-0273 

loesns 

0W26«5 

(Q)  Fkiorinated  acrylic  copotymar 

P-84-0335 

11/2896 

11/16«5 

(G)  Acrylic  copotymer 

P-94-0510 

10/11/96 

oonone 

(G)  Hydroxy  acrylic  polymer 

P-94-0657 

1tt31/95 

10/19/95 

(Q)  01  free  polyester 

P-94-092S 

11/07/95 

1QID4/95 

(G)  Polyol  ester 

P-94-0926 

11/07/95 

1ttD4«5 

(G)  Polyol  aster 

P-«4-1453 

ll/20«5 

10/1  a95 

(G)  Hydrochlorofluorocaibon 

P-04-1487 

12n4/95 

11A»95 

(G)  Thia  alianethiol 

P-84-1516 

12/12/95 

11/28/95 

(Q)  Polyolefin  phenolic  amide 

P-94-1635 

12/14/95 

12A)5«5 

(S)  Fatty  adds,  C,6.ia  and  Ci-unsald.,  branched  and  linear,  methyl  esters 

P-94-1783 

11/03«5 

10/24/95 

(G)  Short  oil  airyd  resin 

P-94-1875 

11/21/95 

11/03/95 

(Q)  Sultonated  acrylate  polymer 

P-g4-1876 

11/21/95 

11/03/95 

(Q)  Sulfonatad  acrytate  polymer 

P-94-1877 

11/21/95 

11/0395 

(G)  Sulfonated  acrytate  polymer 

P-g4-1878 

11/21/95 

11/03/95 

(G)  SuHonatsd  acrylate  polymer 

P-94-1879 

11/21/95 

11/03^5 

(G)  Sulfonated  acrylate  polymer 

P-94-1880 

11/21/95 

ll/03«5 

(G)  Sulfonated  acrylate  polymer 

P-44-1924 

iorai/95 

10/12^5 

(G)  Isocyanate  terminated  polyurethane 

P-84-^0ai 

10/17/95 

09e5«5 

(G)  Fonnaldehyde.  polymer  with  branched  4-nonyl  phenol  and  substituted 
phenol 

P-94-2034 

10/17/95 

09OS/9S 

(G)  Fonnaldehyde,  polymer  with  branched  4-nonyl  phenol,  subsbtutod  phenol 
mettiyl  oxirane  and  oxirane 

P-«4-2104 

11/07/95 

10/19«S 

P-94-2215 

12A)4«5 

11/03«5 

(G)  Unsatmted  akyi  aromatic  ether 

P-94-2216 

12rt)4«5 

11/03«5 

(G)  Subsliluled  phenol 

P-94-2217 

12rt)4S5 

11/03/95 

(G)  Substituted  phenol                                                            - 

P-84-2238 

11/07/95 

10A)9«5 

(G)  Water  borne  pdyuethane  tispersion 

P-95-0086 

lOCO/95 

10/13«5 

(G)  BenzenesJfonic  add  amino  substitulad  phenyl  azo 

P-95-0091 

10«V95 

09/1 5«S 

(S)  Poly  (oxy-1.2-ethanedryl,  alpha-phosphono-omega-{hexyloxyK 
dtammonium,  salt  and.  Pdy  (oxy-l  i-ethanediyl).  [alpha,  alpha'- 
phoaphonicobis)  omega-(hexyioxy)-,  ammonium  salt 

P-95-0095 

ll/08«5 

1003^5 

(G)  Urelhane  adduct  of  pol/vlnyl  butyral  polymer  and  Isocyanetoethyl  melh- 

acrylate 

P-95-0145 

10/06/95 

09O9«5 

(G)  Hexanedk)ic  add  dialkyi  ester 

P-95-0146 

1CV06/95 

10«3/95 

(G)  Molybdenum  dialkyi  dithiophosphate 

P-«-0148 

^0IOel95 

0909/95 

P-95-0167 

10n6/95 

ia(03«5 

(G)  /Ukenyl  sucdnic  acid,  ester  with  polyhydric  alcohol 

P-95-0168 

tooens 

101895 

(S)  Phosphonic  acid.  l.l-methylenebis-tetral<is(l-methylethyl)  ester 

P-95-0175 

^2ml9s 

11/03/95 

(G)  SubstHuled  purine,  metal  salt 

P-95-0179 

12A»95 

11/03/95 

(S)  A  polyirier  of:  terephthalic  acid:  2.6-naphthalene  dicarboxylic  add;  1,4- 
hyckoqiinone;  p-hydroxybenzoic  acid;  acetic  anhydride 

P-95-0244 

11/2Q«5 

10/1895 

(G)  Sodium  group  iva  metal  hydroxyalkanoate 

P-96-02S9 

12/05/95 

11/16/95 

(S)  A  polymer  of:  dfchlorosilane;  ammonia 

P-95-0324 

10/17/95 

09/2295 

(G)  Substituted  benzene  metal  halide  salt 

P-95-0325 

10/17/95 

090295 

(G)  Substituled  benzene  metal  halide  salt 

P-95-0326 

10/17/95 

090295 

(G)  Substituted  benzene  metal  halide  salt 

P-«5-0342 

10/17/95 

0901/95 

(Q)  Mo(«fied  amidoamine 

P-fl5-03S8 

11/20«5 

11/10/95 

(G)  C^ydohexyl  alcyi  eltier  propionate 

P-95-0410 

1W06/95 

0907/95 

(G)  Alyl  ester  oligomer 

P-05-0429 

12/14«5 

11/16/95 

10/13«5 

10AI6/9S 

(G)  fmkna  epoxy  curing  agent 

P-OS-0613 

11/0095 

10/1(V95 

(G)/^-((substiluted  (initrophenyl)azo]-dtal1ylamino-«-substitutad  phenyl)-acet- 

amida 
(G)  Water  soluble  polymer  containing  oxazdine  group 

P-95-K)518 

10/1 9f9S 

100395 

P-96-0538 

10/11/95 

1002/95 

(S)  2-naphlhalenol.  l-((4-phenylazo)phenyl)azo-,  ar-heptyl,  ar-.ar"-melhyl  de- 
rivatives 

P-95-«)39 

10/1 6«5 

001095 

(G)  Acrylate  fm:<ional  polyurethane  resin 

P-86-0541 

10/17/95 

10D795 

(G)  Aspartic  ester 

P-05-0546 

lonwos 

(SKBI95 

(S)  2-Propenoic  adrl,  2-methyl-,  butyl  ester,  polymer  with  2-ethy»iexyl  2- 
propanoala,  2-hyAoxyelhyl  2-metfiyl-2-prapanoale,  methyl  2-<neaiyl-2- 
pn^ienoala  and  propenoic  add 
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CoeNo. 

Date 

Chemical 

F>-e5-0615 

11/2OTS 

ii/oe»s 

(S)  PtHymer  (X  rosia  matealed.  polynw  wWi  U^ihenol  a,  and  tormaktohyde; 

potessium  hydnuide 
(G)  Methactylic  acM  mpntymer  salt 

P-e5-0617 

1(V24/gS 

iom«5 

P-95-0625 

^^f^ans 

1W23/96 

(Q) /\ciy«c  resin 

P-B5-0731 

12rt2/95 

ii/oens 

(G)  CNoroakyl  akxitial 

P-95-0751 

11/13«5 

1026/96 

(S)  *  potymor  of;  Inseed  oil  tatty  add;  bisphenol  a-diglycidyl  ether  versatic 
acU  dlglyddyl  ester  toluenedlbocyanate:  ammonia  waten  2,2- 
dknettiyMproptonic  add 

P-eS-0884 

11A)1/96 

06/31/95 

(Q)OloctyllNo(ihosphorytpolysulfide 

P-95-0897 

1(V17/S5 

lonane 

(G)  Fatty  adds.  C,«-unsatd..  dimers,  polymere  with  ethylenediamine.  iSbasK 
add  and  a  diamine 

P-9&-0950 

11/22S5 

1003/95 

(G)  Polymer  of  polyisocyanata,  tjtodied  with  hydroxy  ester  of  caitamic  add 
andainnhol 

P-95-1031 

Kvians 

00(24/95 

(S)  7H  (1)benzopyrano  (3',  2':3,4)  pyrido  (lia)  t)enzimida2ole*cartonilnle. 
3-<dMhylaminoK-oxo- 

P-95-1034 

1<V17/96 

10rt)7/95 

(Q)  Aqueous  polyester  pdyurethane  dispersion 

P-95-1035 

10A»9S 

09/23/95 

(G)  Aqueous  aiphatic  urethane  sieving  resin 

P-9S-1043 

12/12/96 

12«)7/96 

(Q)  Bis  (substXutad)  cartxxnonocydic  a20)-caitiomonocyrliml 

P-95-1044 

12/12«S 

12rt)7/96 

(G)  Bis  (subatHuled)  carbomonocydic  azo)-cart>omonocyclicol 

P-95-1045 

12/12ffl5 

12rt)7/95 

(G)  Bis  (sU»ti(uted)  cartximonocydic  azo)-cartx)monocyclir.ol 

P-86-1(M6 

12/15SS 

12A»95 

(G)  Aryl  alcyl  phosphite 

P-95-1056 

11/08/95 

10m7/95 

(G)  Epoxy  resin  salt 

P-95-1058 

12rt)7/95 

11/07/95 

(G)  Efjoxy  resin  salt 

P-95-11(E 

1(V04S5 

OS/12/95 

(G)  Novolao-resin  from  sutetituled  phenols  and  fdhnaldehyde 

P-S5-1103 

1(V04«S 

09/15/96 

(G)  Substituted  resoteinol 

P-9&-1104 

1(V04y95 

09/15/95 

(G)  Substituted  resordnol 

P-95-1106 

1(V2S«5 

11/2Q«5 

(S)  2,2,4-trilluoro-5-tritluoromathoxy-1 ,3-dioxole 

P-95-1111 

1(V20/95 

07/2095 

(G)  FuTKlionalized  elastomeric-epoxy  copolymer 

P-95-1199 

11/22«5 

11/02«5 

(Q)  Aqueous  emulsion  of  octylthethoxysilane 

P-95-1200 

10rtVW95 

09/1 5«5 

(G)  l4ovolac-resin  from  substituted  phenols  and  formaldehyde 

P-9S-1203 

11/22/95 

10C4«5 

poly(isolxjtylene)-sucdnic  anhydride 

P-95-1207 

12A»fl6 

11/17/95 

(G)  Poty(alkylmethyacrylate) 

P-96-1232 

11/22SS 

11/07/95 

(G)  Epoxy  curing  agent 

P-S5-1238 

11/06«5 

10C7/95 

(G)  Cnholt  chelated  salt 

P-95-1239 

ii/oe«s 

10«7/95 

(G)  Cobalt  chelatBd  salt 

P-fl5-1243 

1(V12«5 

lonnns 

(G)  Substituted  alkylbenzene 

P-«5-1333 

12/15«S 

12/14«5 

(S)  FL-7  contains  15-25%  dipotassium  pentaAuoro  aluminate  monohydrate 
and  75-85%  potassium  aluminum  fluoride 

P-95-1339 

1QQ«95 

10An«5 

(G)  Ethoxylated  fatty  imidazoline  salt 

P-S5-1348 

12/11/95 

11/30«6 

(S)  Glycerides.  Cii  aivl  C-u  unsaturated  mono-  and  di-.  acetates 

P-95-1349 

11/2(V95 

10/18«5 

(G)  Heterocyclic  aromatic  ester 

P-flS-1351 

1CV03«5 

09/15/95 

(G)  Substnued  polyoxyakytene  cokxant 

P-9S-135S 

12n6«S 

11/21/95 

(G)  ModMed  alkyl  resin,  salt  with  dimethyl  ethand  amine 

P-95-1357 

10/17/95 

09/2(y95 

(S)  Hydrolyzed  polymer  of  W-wnyHormamide.  with  acrylonitrlle  and  hydro- 
chloric add 

P-95-1384 

1003^5 

09/18/96 

(G)  Copolymer  of  acrylic  and  methacrylb  esters 

P-9S-1378 

11/28^5 

11/15«5 

(G)  2-Ethylhexylacrylate,  polymer  with  melhacylic  add.  acrylic  add.  styrene 
and  methylmelhacrylate 

P-96-1387 

ia/13«5 

0*31/95 

(G)  Oganopolysiloxarw 

P-95-1388 

1(V13«5 

08A31/9S 

(G)  Organopolysiloxane 

P-95-1389 

10/17/95 

09/29/95 

P-95-1381 

12/0SS5 

11/21/95 

(Q)  Subatituled  pyrogallal 

P-96-1382 

1(V04A5 

09/15/95 

(G)  SubstHuled  xylend 

P-95-1393 

1(V06«5 

09/29«5 

(Q)  Fatly  adds,  dimers.  reaction  products  with  fatly  adds,  Itlcnefs  and 
polyamine 

P-95-1401 

1(V23S5 

08/27/95 

(G)  PyrroUdrobenzimidazolium  salt 

P-fl5-1«0 

12/13S5 

11/17/95 

(G)  Po(yhy*oxy  polyphosphate  ester  salt 

P-S6-1426 

11/02«5 

10A)6/9S 

(G)  Add  functional  acrylic  polymer 

P-96-1427 

1  (VI 7/96 

090  5«5 

(G)  Add  functional  acrylic  polymer 

P-95-1428 

11/22S6 

10O4«5 

(G)  Add  functianal  acryfc  polymer 

P-95-1434 

10/1 W96 

09C1/95 

(G)  Add  functional  acrylic  pointer 

P-95-1437 

10/17/96 

09ffi2«5 

(G)  Hydroxy  functioral  acrylic 

P-95-1449 

10/19«5 

1W04«6 

(G)  Neutralized  water  basied  add  functional  polymer 

P-95-1466 

12/04/96 

11A»95 

(G)  Substituted  aromatic  aklxhyde 

P-9&-1506 

10O0«6 

10rt)3«5 

(G)  Triazinylamino-sutistituted  sulfonated  Ixsazatwnzene  compound 

P-e5-1512 

12/07/95 

11/17/95 

(0)  Monosubstitutedtetrazole 

P-fl6-1516 

11/01/86 

1QeS«5 

(G)  Fatty  adds,  unsaturated,  reaction  products  with  unsaturated  heterocyde, 
compds.  with  alkanolamine 
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P-86-1517 

lonene 

Qoasias 

(Q)  Fatty  adds.  unmmtKl,  laactian  praduds  wilh  akylamine  and  iraalu- 
ralad  hManxyde 

P-8&-1S1B 

1V18/86 

10/16/95 

(G)  Fally  adds,  unsalunlad.  raadion  products  with  untatinied  heteroeyda 
and  sthonylaled  Hcytamina 

P-8S-1520 

1IV24AS 

oaoene 

P-a6-1S22 

10/05/85 

omsias 

P-e6-1528 

iara8«5 

otavK 

(G)  Melafced  azo  yalow  pigmanl 

P-«-1529 

10/17/96 

09127/86 

P-85-1558 

12/13/96 

11/28/86 

(S)  Phenol.  2-<l-methyl-l-phenylelhylK-l(nifcophBny»)  az(*4Kl,lA3> 
tatrainattiytxjlyl)- 

P-85-15e2 
P-95-1568 

11/07/96 
11/01/96 

1W24/86 
1U23/S6 

(G)  Amine  functional  epoxy  resin  saMed  with  an  organic  add 

2-methylene-,  ((5-{lalpha(s),4abeta,8aalplwD- 

P-95-1569  . 

11/01/85 

^ol^alx 

(8)  (5s,8r.9r,10s.l3r)-B^O-epoxy-13-hydroxy-14-labdBne 

P-a5-1570 

11/01/95 

10/23«5 

(S)  (5s.8r,9r,10s)-8.20-spoxy-14.15^)isnortabdane-13-one 

P-85-1571 

11/01/95 

10C7/86 

(G)  SubstHuterMWkyl  banzenedk»rboxylate 

P-95-1573 

UI2M6 

11/14/85 

(G)  StiistilulecMlafcyl  banzenedcarboxylata 

P-95-1575 

1000/95 

10/1085 

sulfonaphlhalene.  chromium  complex,  sodii»n  salts 

P-95-1576 

10/20/95 

10/1(V85 

(Q)  (subsdhited  monocyde)azo-  (hydroxy-siifonarridcpher)yl)azo-hydroxy- 
suHonaphlhalene,  chromium  complex,  sodum  salts 

P-95-1577 

10S0/95 

10/10/95 

(G)    (substituted    monocyde)azo-    (hydroxy-sulfonamidophenyl)azo^iy(*oxy- 

P-96-1587 

10/24/95 

10«1/95 

(S)  1/Hndene,  34'-(1.2-«lhanadyl)bis- 

P-95-1588 

11/20«5 

10C4/95 

.  disubsUtuted-hetefDmonocydelalkenylidene)-.  aiiali  melal  salt 

P-^&-1594 

11/24A5 

11/03/95 

(G)  Thermoplastic  mdi  based  polyurethane  resin 

P-96-1597 

10O4«5 

10/04/96 

(G)  Naphthaquinone  diazlde  sullonyl  ester  mixture  of  a  phenol  aldehyde  con- 
densate 
(G)  Nonylphenoxypoly(oxyalkylene) 

P-95-1649 

11/07/96 

10/19«6 

P-95-1651 

11/20«5 

11/07/96 

P-95-1653 

11/22«5 

11/14«5 

P-95-1657 

10/24/95 

10«)l/95 

(S)  Zirconium.  dichloro(l.2-ethanediybis[(1,2.3Ja,7^>ata)-l/>lndsn-1-ylidane 

P-95-1659 

11/22«5 

11/14«5 

(G)  Aminolalkyt  alkanolamine 

P-96-1664 

10/11/95 

0909/95 

(G)  Modified  pdyacrylamide 

P-95-1665   . 

10/11/95 

09O9«5 

(Q)  Modified  polyacrylamide 

P-95-1666 

10/11/95 

09/29«5 

(G)  Modified  polyacrylamide 

P-95-1668 

ll/06«5 

10/18/95 
ioKB/95 

(G)  Heierocydic  amine  carboxylc  add 

P-95-1669 

10/11/95 

(Q)  Modified  polyacrylamide 

P-95-1670 

10/11/95 

10/02/85 

(G)  ModHied  pdyacrylamida 

P-95-1671 

10/11/95 

10n2/85 

(G)  Modified  polyacrylamide 

P-95-1678 

11/3095 

11/14/85 

(G)  Acrylic  add.  alkyl  ester,  polymer  with  monocartMcyclicalcene 

P-95-1682 

12/12«5 

11/16/85 

(G)  Isocyanate-temiinated  polyester  polyurethane  prepolymer 

P-96-1700 

11/07/95 

ll/t»85 

(S)  A  polymer  of:  tetraethylene  pentamine;  polyoxypropyleno  (iglyddyl  ether 
cresyl  glyddyl  ether 

P-85-1704 

11A»95 

10«0«5 

(G)  Amino  aB<oxy  pdydimethyl  sik>xane 

P-85-1712 

11/22«5 

1Q06/9S 

(G)  Polyurethane  adhesive 

P-95-1732 

11/20/95 

1003/95 

(G)  A^substituledhaloaromatic  benzotriazole  aryi  ester 

P-95-1733 

1001/96 

10/16/95 

(G)  Polyurethane  polymer 

P-95-1740 

11/20/95 

1l/02«6 

(G)  Alkylthio  substituted  naphthalene  cartxjxamide 

P-95-1743 

ll/08«5 

1030^5 

(S)  3.6,9,12-tetraoxaeicosan-t-ol  methanesullonata 

P-95-1744 

12/14«5 

12/03/95 

(S)  3,6,9,1 2-tetraoxaeioosan-l -d 

P-85-1757 

11/08/95 

11/01/95 

(S)  Cydohexand,  formate 

P-96-1763 

11/03/95 

10O7/9S 

(G)  SuHo  alkyl  esters,  sodium  salts 

P-85-1765 

11/20«5 

10O9«5 

(S)  Biitanoic  add.  3-oxo-,  elhyl  ester,  pdymar  wWi  2>dhnettqf«-1> 
prapanednl  and  2-propand  aluminum  salt 

P-96-1766 

11/20«6 

11/06/95 

(G)  Substituted  acrylic  polymer 

P-e5-1768 

11/07/95 

1030/85 

(G)  Inorganic  palladium  salt 

P-^5-1804 

12/07/95 

ii/isns 

(G)  A)<yl  substituted  suHjnylalkanoic  add 

P-95-1810 

11/07/85 

1031/96 

P-95-1840 

12/1 2«6 

1101/95 

(G)  Oil  Iree  aromatic  potyuter 

P-95-1871 

11/21/96 

110095 

(G)  Aromatic  polyester  pdyd 

P-95-1882 

12/12/95 

11/27/95 

(G)  TOI  polyester  prepolymer 

P-96-1883 

12/12/95 

1107/95 

(G)  TDI  pdyester  prepolymer 

P-95-1959 

12/06/96 

12«4«5 

(G)  Alksnyl  substituted  phenyl  amino  sulstitutad  Iriazinyl  amino  subslitted 

phenyl  compound 
(G)  Alkanedk>ls,  pdymer  with  polyethylene  tereptuhalate  and  akenedioic  an- 

Y-90-0236 

11/22/85 

1009/95 

hydride 

Y-96-0048 

11/01/95 

09/26/95 

(G)  Organicaly  modHied  pdysioxane 
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Raceived  Dale 

^ 

Case  No. 

Dale 

Chemical 

Y-»-0082 

Y-95-0096 
Y-95-0106 
Y-95-0107 

11/2096 

11/B2/95 
1(V13«S 
1(V23/95 

1(V23/96 

1(V2S/95 
0W26/95 
1(V02/95 

(S)  Potir  (oi<y(1-oxo-1.Wiexane(«yDl.  Jlptia.-hy*o-.oinega.-hydroxy-,eslBf  with 

(Seocyanalahexane         and         1,3.5-tris<6-isocyanatohexyl)1.3.5-triazine- 

2.4.6(1  ^3A,»)Hnane,  melhylethyltetone  oxim»hloclced 
(Q)  Aoylk:  emision  poiymer 
(G)  Cydo  olalinic  copotymer 

Tuesday 
July  30,  1996 


LlaiofSiib(eGis 

Environmental  protection. 
Premanubcture  notices,  and  Test 
marketing  exemption  applications. 

Dated:  July  22, 1996. 

George  A.  w^*"*"*! 

Acting  Director,  Information  Management 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

IFR  Doc  96-19331  Filed  7-29-96;  8:45  am) 
■LLMQ  cooc  laefl  to  r 


Part  X 

Environmental 
Protection  Agency 

Thirty-Eighth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator  Receipt  of  Report,  Request 
for  Comments,  Solicitation  of  Use  and 
Exposure  Data 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

tO<>«>TS-4104S;  FIU.-S379-2] 

TMity-Elgti«i  Raport  Of  the  TSCA 
imwagancy  Tasting  Commina*  to  tha 
Adminlslralor  Raeatpt  of  Report, 
flaquart  for  ComnMnts,  Solicitatloa  of 
Um  and  Eipoaure  Data 

AGBtCY:  Environmental  Protection 
Agency  (EPA). 
actwn:  Notice. 


Y:  The  TSCA  Interagency 
Testing  Committee  (ITC),  established 
under  section  4(e)  of  the  Toxic 
Substances  Control  Act  (TSCA), 
transmitted  its  Thirty-Eighth  Report  to 
the  Administrator  of  the  EPA  on  May 
31, 1996.  In  its  Thirty-Eighth  Report, 
which  is  included  with  this  notice,  the 
ITC  revises  the  Priority  Testing  List  by 
adding  a  group  of  18  nonylphenol 
ethoxylates  to  the  List  for  consideration 
by  the  EPA  Administrator  for 
promulgation  of  test  rules  under  section 
4(a)  of  the  Act.  The  ITC  also  removes 
two  previously  recommended  High 
Production  Volume  Chemicals  (HPVC). 
two  previously  designated  Oxygenated 
Fuel  Additives  and  previously 
recommended  white  phosphorus.  The 
rrC's  reasons  for  removing  these 
chemicals  from  the  List  are  described  in 
the  Thirty-Eighth  Report.  There  are  no 
designated  or  recommended  with 
intent-to-designate  chemicals  or 
chemical  groups  in  the  Thirty-Eighth 
Report.  EPA  invites  interested  persons 
to  submit  written  comments  on  the 
Report. 

DAJES:  Written  comments  on  the  Thirty- 
Eighth  ITC  Report  should  be  submitted  ' 
by  August  29, 1996. 
AOOflESKS:  CommenU  on  the  Thirty- 
Eighth  Report  should  be  submitted  to 
both  the  ITC  and  the  TSCA  Public 
Docket.  Send  one  copy  of  written 
submissions  to:  John  D.  Walker,  ITC 
Executive  Director,  U.S.  EPA  (7401),  401 
M  St.,  SW.,  Washington,  DC  20460. 
Send  six  copies  of  written  submissions 
to:  TSCA  Public  Docket  Office  (7407). 
Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  Rm.  B-607  NEM,  401  M  St., 
SW.,  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncicdepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 


comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPTS-41045.  No  "Confidential 
Business  Information"  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  the  Thirty-Eighth  Report 
may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
infmnation  on  electronic  submissions 
can  be  found  in  Unit  III  of  thia 
document. 

The  public  record  supporting  this 
action,  including  comments,  is  available 
for  public  inspection  in  Rm.  S-607  NEM 
at  the  address  noted  above  from  12:00 
noon  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 
Fon  FumHEn  MFomATioN  contact: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Rm.  ET- 
543B,Washington.  DC  20460,  (202)  554- 
1404,  TDD  (202)  554-0551,  e-mail; 
TSCA-Hotline®e  pamail.epa.gov. 
8UPPt.EMENTARY  INFORMATION:  EPA  has 
received  the  TSCA  Interagency  Testing 
Committee's  Thirty-Eighth  Report  to  the 
Administrator. 

I.  Backgrouiid 

TSCA  (Pub.  L.  94-469, 90  Stat.  2003 
el  seq;  IS  U.S.C.  2601  et  seq.)  authorizes 
the  Administrator  of  the  EPA  to 
promulgate  regulations  under  section 
4(a)  requiring  testing  of  chemicals  and 
chemical  groups  in  order  to  develop 
data  relevant  to  determining  the  risks 
that  such  chemicals  and  chemical 
groups  may  present  to  health  or  the 
environment.  Section  4(e)  of  TSCA 
established  the  Interagency  Testing 
Committee  (ITC)  to  recommend 
chemicals  and  chemical  groups  to  the 
Administrator  of  the  EPA  for  priority 
testing  consideration.  Section  4(e) 
directs  the  ITC  to  revise  the  TSCA 
section  4(e)  Priority  Testing  List  at  least 
every  6  months.  The  most  recent 
revisions  to  this  List  are  included  in  the 
rrC's  Thirty-Eighth  Report.  The  Report 
was  received  by  the  Administrator  on 
May  31, 1996,  and  is  included  in  this 
Notice.  The  Report  recommends  a  group 
of  18  nonylphenol  ethoxylates  to  the  list 
and  removes  white  phosphorus,  2  High 
Production  Volume  Chemicals  (HPVC) 
and  2  Oxygenated  Fuel  Additives  from 
the  list. 

n.  Status  oT  List 

The  current  TSCA  section  4(e)  Priority 
Testing  List  contains  2  chemic^s  and  10 
chemical  groups;  of  these  2  chemicals 
and  3  chemical  groups  were  designated 
for  testing. 

A  notice  will  be  published  at  a  later 
date  in  the  Federal  Regialer  adding 


certain  of  the  substances  recommended 
in  the  ITC's  Thirty-Eighth  Report  to  the 
TSCA  section  8(d)  Health  and  Safety 
Deta  Reporting  Rule  (40  CFR  part  716), 
which  requires  the  reporting  of 
unpublished  health  and  safety  studies 
on  the  Usted  chemicals.  That  notice  will 
also  add  certain  of  the  chemicals  to  the 
TSCA  section  8(a)  Preliminary 
Assessment  Information  Rule  (40  CFR 
part  712).  The  section  8(a)  rule  requires 
the  reporting  of  production  volume,  use, 
exposure,  and  release  information  on 
the  listed  chemicals. 

m.  Electronic  and  Oral  Comments 

The  EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
Report. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPPTS- 
41045)  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed  paper  versions  of 
electronic  comments,  which  does  not 
contain  any  information  claimed  as  CBI, 
is  available  for  inspection  fix)m  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA  Non- 
confidential Information  Center,  Rm. 
NE-B607, 401  M  St..  SW..  Washington. 
DC.  20460.  Electronic  comrnents  can  be 
sent  directly  to  the  ITC  at 
walker.john@epamail.epa.gov  and  to  the 
EPA  at;  ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  ecryption. 

The  official  record  for  the  Thirty- 
Eighth  report,  as  well  as  the  public 
version  as  described  above,  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  record  is  the  paper  record 
maintained  at  the  EPA  address  in 
■ADDRESSES"  at  the  beginning  of  this 
document. 

AuUiariy:  IS  U.S.C.  2603. 

Dated:  )uly  IB.  1996. 

Cberies  M.  Auar, 

DinctoT,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Thiity-Eighth  Report  of  the  Interagency 
Testing  Committee  to  the  AdministTator 

Sumwary 

This  is  the  38th  Report  of  the  TSCA 
Interagency  Testing  Committee  (ITC)  to 
the  Administrator  of  the  U.S. 
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Environmental  Protection  Agency 
(EPA).  In  this  Report,  the  ITC  is  revising 
its  TSCA  section  4(e)  Priority  Testing 
List  by  recommending  18  nonylphenol 
ethoxylates  and  removing  white 


phosphorus,  2  High  Production  Volume 
Chemicals  (diethylene  glycol  monoethyl 
ether  acetate  and  diethylene  glycol 
dimethyl  ether),  and  2  Oxygeiuted  Fuel 
Additives  (ethyl  tert-butyl  ether  and 


teit-amyl  maihyl  atliar).  Commants  on 
this  Report  should  be  submitted  both  to 
the  ITC  and  the  TSCA  Public  Dodut. 
The  revised  TSCA  section  4(e)  Priority 
Testing  list  follows  as  Table  1. 


TABii  1  .—The  TSCA  SECTK3N4(e)  Priority  Testirtg  Ust  (May  1 996) 


Report 

Date 

C>ieniicallQroi4> 

Aclian 

26 
27 
28 
28 
29 
30 
31 
32 
35 
36 
37 
38 

May  1990 
^4ovember  1990 
May  1991 
May  1991 
Novwnl»r1991 
May  1992 
January  1993 
May  1993 

May  1995 

May  1996 

10  Isocyanales 

62AMiihydes 

Aoalone 

13S<loxanes 

24  Ctwmicals  wKh  no  dennal  toiddty  deta 

10  High  Productian  Voluna  Cheinicalt 
28  Altylphenols  and  Ethoxytaoas 
18  ^4anylphenal  EthoxyMes 

Racorranended  with  mBm-Kxlaaignala 

OaaianaiM 
Daaignalad 
RscofmMndMS 

De«gnalad 
DMignaiad 
DaHOnalBd 

LBack^oimd 

The  TSCA  Interagency  Testing 
Committee  (TFC)  was  established  by 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA)  "to  make 
recommendations  to  the  Administrator 
respecting  the  chemical  substances  and 
mixtures  to  which  the  Administrator 
should  give  priixity  consideration  for 
the  promulgation  of  a  rule  for  testing 
under  section  4(a)....  At  least  every  6 
months...,  the  Committee  shall  make 
such  revisions  in  the  List  as  it 
determines  to  be  necessary  and  to 
transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions"  (Pub.  L.  94-469, 90 
Stat.  2003  et  seq..  IS  U.S.C  2601  et 
aaq.).  Since  its  creation  in  1976,  the  ITC 
has  submitted  37  semi-annual  Reports 
to  the  EPA  Administrator  transmitting 
the  Priority.  Testing  Ust  mtd  its 


revisions.  These  Reports  have  been 
published  in  the  Federal  Regiater  and 
are  also  available  from  the  ITC  The  ITC 
meets  monthly  and  produces  its 
revisions  of  the  List  with  the  help  of 
staff  and  technical  contract  support 
provided  by  EPA.  ITC  members  and 
support  personnel  are  listed  at  the  end 
of  this  Report. 

FoUowUK  receipt  of  the  ITC's  Report 
and  the  addition  of  chemicals  to  the 
Priority  Testing  List,  EPA's  Office  of 
Pollution  Prevention  and  Toxics  adds 
new  chemicals  from  the  List  to  TSCA 
section  a(a)  and  8(d)  rules  that  require 
manufacturers  and  importers  of  these 
chemicals  to  submit  TSCA  section  8(a) 
production  and  exposure  data  and 
manufacturers,  importers  and 
processors  of  the  listed  chemicals  to 
submit  TSCA  section  8(d)  health  and 
safety  studies  within  60  days  of  the 
rule's  effective  date.  The  st&missions 


are  indexed  and  maintained  by  EPA. 
The  ITC  reviews  the  TSCA  section  8(a) 
an  j  8(d)  information  and  other  available 
data  on  chemicals  and  chemical  groups 
(e.g.,  TSCA  section  8(e)  "substantial 
risk"  studies.  "For  Your  Information" 
(FYI)  submissions  to  EPA.  and 
published  papers)  to  determine  if 
revisions  to  the  List  are  necessary. 
Revisions  can  include  changing  a 
general  recommendation  to  a  specific 
designation  for  testing  action  by  the 
EPA  Administrator  within  12  months, 
modifying  the  recommended  testing,  or 
removing  the  chemical  or  chemical 
group  bam  the  List. 

n.  Reviakma  to  the  TSCA  Sadiaa  4(e) 

Priority  Testing  List 

Revisions  to  the  TSCA  section  4(e) 
Priority  Testing  List  are  summarized  in 
Table  2. 


lABiE  i— Revisions  to  the  TSCA  section  4(e)  Priority  Testif)g  Ust 

CASfto. 

Chemical  Name 

Action 

om 

sm 

07311-27-5  

09016-45-9 

20636-48-» 

26027-38-> 

28064-02-* 

27177-01-1' 

~ 

37206-87-1« 

20427-84-3 

Ethenol.  2-(2-(p™nytpheno«y)e«»xy)- 

26027-38-3  

27988-a6-» 

37205-87-1' 

" 

9ei13-10-1»  — 

26571-11-9  — 

27176-93-8  

NonylphsnoxydKllycol 

27177-05-5  

27177-08-8 -. 

27986-36-3    

Poly(oi(y-l  .2-«lhanediyf).alpha-ri3anonylphe<ryl)-omega-tiydrDxy 

37208-67-1  

51936-25-1  . — 
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Tabue  2.— Revisions  to  the  TSCA  section  4(e)  Priority  Testing  Lis*— Continued 


CAS  No. 

CfMfnCM  Nmiw 

Adkm 

turn 

86455-72-3  

68412-54-*  

152143-22-1' 

DecaeBiylene  fltycol,  isononylphen/l  ••wr 

Nany«iwnol  potyetiytons  glycal  Mhar 

Nani»yno»-2 

NontxynoM 

ttonuxynt-T 

Ramow      proviousiy      designatod 

127087-87-0  

NA» 

NA  

NA _     

NA 

772»-14-0  

WIBS-lO-a-  .     „.._. 

VVNia  pho8phcxu$ 

s/ge 

uMViyww  ^ffoot  monoothyl  sttw  dcststs 

sm 

111-fl6-«  .Z. 

112-15-2  1 . 

cnsnicflto 

OxyVMMM  Fud  AddMvM 

Elhyl  iMHulyl  atnr 



637-fla-3  

994-05-8 

dwnricslt 

■  ARwnalB  CAS  nurrtMf. 
>NotAiaigra() 


m.  Kalianala  far  the  cenaaoas 

A.  nCs  Activities  During  this  Reporting 
Period 

Alkytptienols  and  ethoxyiates, 
isocyanates  and  siloxanes.  During  the 
six  months  covered  t)y  tliis  Report,  the 
rrc  evaluated  several  chemicals  and 
chemical  groups  and  the  ITC's 
Subcommittees  met  with  two  Chemical 
Manufoctuiers  Assodation  (CMA) 
Panels  and  the  Silicones  Environmental 
Health  and  Safety  Council  (SEHSC).  To  . 
facilitate  communication  bet%veen  U.S. 
Government  organizations  needing  data 
on  alkylphenols  and  ethoxyiates  and  the 
manufacturers,  importers,  processors, 
users  and  distributors  of  these 
chemicals,  an  ITC  Subcommittee  and 
the  CMA's  Alkylphenols  and 
Ethoxyiates  Panel  established  the  ITC- 
CMA  Alkylphenols  and  Ethoxyiates 
Dialog  Group.  To  learn  more  about 
potential  consumer  uses  of  isocyanates, 
the  rrC's  Isocyanates  Subcommittee  met 
with  the  CMA's  Diisocyanates  Panel.  To 
promote  cogent  discussions  of  siloxanes 
health  and  safety  data  the  ITC's 
Siloxanes  Subcommittee  continued  to 
meet  with  SEHSC. 

Diary/  ethers.  The  ITC  is  evaluating 
pubUshed  and  unpublished  data  for  the 
diaryl  ethers  recommended  in  its  29th 
Report  (56  FR  67424.  December  30, 
1991).  The  ITC  is  interested  in  meeting 
with  manufacturers,  importers, 
processors,  and  users  of  these  chemicals 
to  discuss  use  and  exposure  data  and  to 
develop  Structure  Activity 
Relationships  for  predicting  potential 
degrsdability  and  safety. 


B.  Specific  Rationales 

1.  Becomwended  chemiciUa —  a. 
Nonyiplienol  ethoxyiates. 
Recommendation.  Nonylphenol 
ethoxyiates  are  being  added  to  the 
Priority  Testing  List  to  obtain  TSCA 
section  8(a]  exposure  information  and 
TSCA  section  8(d)  health  and  safety 
studies. 

Rationale  for  recommendation. 
Nonylphenol  ethoxyiates  are  being 
recommended  to  meet  the  data  needs  of 
the  Department  of  the  Interior,  the  EPA, 
and  the  Food  and  Drug  Administration. 
Currently,  these  needs  include  data  on 
chemical  composition  of  components 
and  impurities,  environmentaJ  Sate  of 
components  and  impurities  and  health 
and  ecological  effects,  toxicokinetics 
and  potential  endocrine-modulating 
effects.  The  ITC  will  consider 
information  discussed  during  meetings 
of  the  rrC-CMA  Alkylphenols  and 
Ethoxyiates  Dialog  Croup  and  review 
documents  submitted  under  TSCA 
section  8  before  determining  if  these 
chemicals  should  be  removed  from  the 
Priority  Testing  List  or  designated  for 
testing  to  meet  U.S.  Government  data 
needs. 

Nonylphenol  ethoxyiates  are  also 
being  recommended  to  supplement  the 
list  of  alkylphenols  and  ethoxyiates  that 
was  recommended  in  the  37th  Report 
(61  FR  4188,  February  2, 1996)(FRIy- 
4991-6).  The  rationale  described  in  the 
37th  Report  for  alkylphenols  and 
ethoxyiates  also  applies  to  the 
nonylphenol  ethoxyiates  listed  in  Table 
2. 


Supporting  information— 
Nonylphenol  ethoxyiates.  The 
Substructure-basecl  Computerized 
Chemical  Selection  Expert  System 
(SuCCSES)  is  used  to  identi^  chemicals 
with  shared  substructures  and 
associated  health  or  ecological  eBiacts 
and  similar  TSCA  production  or 
importation  volumes  (Ref.  16).  SuCCSES 
was  used  to  identify  the  alkylphenols 
and  ethoxyiates  that  were  added  to  the 
Priority  Testing  List  in  the  37th  Report. 

After  the  37th  Report  was  transmitted 
to  the  EPA  Administrator,  the  ITC-CIUa 
Alkylphenols  and  Ethoxyiates  Dialog 
Group  developed  a  strategy  to  identify 
important  nonylphenol  ethoxyiates. 
First,  a  nonylphenol  etboxylate 
substructure  from  SuCCSES  and  a 
nonylphenol  ethoxylate  name  fragment 
was  used  to  search  the  original  TSCA 
Inventory.  Second,  the  nonylphenol 
ethoxyiates  identified  by  this  search 
were  compared  to  those  listed  in  the 
Code  of  Federal  Regulations  title  21. 
parts  174-186  (indirect  food  additives), 
the  Cosmetic  Toiletries  and  Fragrances 
Association  Dictionary,  the  U.S. 
Pharmacopoeia/National  Formulary  and 
the  Food  Chemical  News  Guide.  Third, 
the  nonylphenol  ethoxyiates  identified 
by  this  comparison  were  screened 
against  nonylphenol  ethoxyiates  in  the 
OPD  Chemical  Buyers  Directory, 
McHutcheon's  Functional  Materials  and 
Chemcyclopedia  '96.  This  strategy 
produced  a  list  of  18  nonylphenol 
ethoxyiates  (Table  2).  For  these  18 
nonylphenol  ethoxyiates  there  were 
several  Chemical  Abstract  Service  (tAS) 
numbers  including  alternate  CAS 
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numbers,  and  several  chemical  names 
including  many  synonyms  (Table  3). 

Table  3.—  Chemical  Names,  Synonyms  and  Ethoxylate  Units  (EO)  for  NoNYLPnewL  Ethoxylates  Aooeo  to 
THE  Revised  TSCA  Sectkdn  4(e)  Priority  Testing  List 


Chemical  Names 


Ethanoti-{2-12-(2Hp^ionylphenoxy)  elhoiiy|e«K»y|elhoxy}-  . 
Norylptwnol  pdyettiylene  glycol  ether 


EthanoL  2-{2-<p4ionylphenoxy)ethoiiy)- ... 
pNonfifherKt  polyelhylane  gVcol  elher . 


Nonylphenol  octa(oxyelhytene)ethanol ._ 

Nonylphenoxydlglycol 

Nonylphenol  hep(a(axyelhylene)ethanoi 


Nonylphenol  nona(oxyethytene)eltianol  . 
Nooylphenoxyelhanof  


Poly(oxy-li-elhanediyl).  alpha-(isooonylphenyl)-omega4iydroxy 
Poly(oxy-1i<thanediyl),  alpha-<2.nony1phenyl)Hxnega.tiydro»y 

I3ecaelhylane  glycol.  Isononylphenyl  elher _ _.... 

Nonylphenoxypaiyoxyethanol _„ 

Nonylphenol  polyethylene  glycol  elher 


Nonoxynol-2 _ 

Nonoxyrol-3 „ 

Nonoxyno*-7 

a*haHpJ4<xiylphenolHxnega4iy*axypoly(oxy*»Tyiene)" 


Synonyms 


NonoxynoM 

Ettioxylalad  nonylphenol 

Nonylphenol  polyglycal  eltw 

Nonylphenol  potyelhylene  oxide 

Nonylphanoxypoly(oxyelliy«sns)elhanol 

Poly(oxy-li-elhanediyl),  alpha-inonytphenyQ-omega-hy^oxy 

Paly(oxyethylene)  mono  (nony^jhanoQ  sttnr 

Nonoxynol-S 

Nonoxynot^ 

Glycols,  polyethylene,  mono(pflonylphenyl)  elher 

Alpha-(/HX)oylphenyl>-omega4>y*oxypoty(oxyalhylane) 

Nonoxynol-1 

Nanoxynol-9 

Eltianol,  2-(2-(nonylphenoxy)elhoxy- 

Nonylphanol  octaethoxylale 

Nonylphenol  octaglycal  ether 

Nonoxynol-8 

Nonylphenol  decaeltiylene  glycol  other 

Nooylphenoxyglycol 

Elhanol,  2-(nooylphenoxy)- 


Poly(oxy-i  ^-ethanediyl).  alpha-(nonylph<nyQ  omega-tiydmxy  - 

branched 
Poly(oxy-l,2-elhane(llyl),  alpha  (4-nonylphenyl)-omeaa-hydn»y 

-branctiad 


Average 

NUTtMTOl 

EOUniH 

4 

>1 

>1 

>1 

>1 

>1 

>1 

>5 

>6 

1.5 

>1 

>1 

>1.5 

9 

2 

8 

,     8 

8 

10 

1-1.5 

1-1.5 

>  1 
>1 
10 

>1 

>  1 

2 

3 

7 

1  10  100 


During  development  of  the  strategy  by 
the  rrC-CMA  Alkylphenols  and 
Ethoxyiates  Dialog  Group,  issues  related 
to  the  complex  nomenclature  and 
chemical  composition  of  nonylphenol 
ethoxyiates  were  discussed.  During 
these  discussions,  it  was  recognized  that 
for  some  nonylphenol  ethoxyiates  it  is 
possible  to  quantify  the  average  number 
of  ethoxylate  (EO)  units,  while  for 
others  that  are  complex  mixtures  or 
polymers,  it  is  only  possible  to  state  that 
the  average  number  of  EO  units  is  >  1 
(Table  3).  Obtaining  recent  production 
and  importation  volumes  for 
nonylphenol  ethoxyiates  that  are 
complex  mixtures  or  polymers  was  a 
concern  for  the  Dialog  Group  because 
these  chemicals  were  exempt  from 
reporting  requirements  of  the  EPA's 
1986, 1990  and  1994  TSCA  section  8(b) 
Inventory  Update  Rules  (51  FR  21438, 
June  12, 1986;  55  FR  39586,  September 
27, 1990;  59  FR  30652,  June  14, 1994). 
However,  the  Dialog  Group  recognized 
that  the  TSCA  section  8(a)  Preliminary 
Assessment  Information  Rule  (PAIR) 
that  EPA  automatically  promulgates  for 


any  chemicals  that  the  ITC  adds  to  the 
Priority  Testing  List  requires  the 
submission  of  recent  production  and 
importation  volume  data  for  all 
chemicals  on  the  List,  including 
complex  mixtures  or  polymers.  The  ITC 
will  review  the  PAIR  data  for  all 
alkylphenols  and  ethoxyiates  that  are  on 
the  List  and  use  these  data  as  well  as  use 
and  exposure  data  and  other 
information  provided  to  the  ITC-CMA 
Alkylphenols  and  Ethoxyiates  Dialog 
Group  to  determine  which  alkylphenols 
and  ethoxyiates  should  be  removed 
from  the  List  and  which  should  be 
considered  for  designation. 

Existing  U.S.  Government  data  needs. 
The  ITC  identified  the  same  data  needs 
for  nonylpherml  ethoxyiates  that  were 
identified  for  alkylphenols  and 
alkylphenol  ethoxyiates  in  its  37th 
Report.  These  data  needs  are 
summarized  above  in  the  rationale  for 
recommendation. 

Completed  activities  of  the  TTC-CMA 
Alkylphenols  and  Ethoxyiates  Dialog 
Group.  The  Dialog  Group  discussed  the 
history  of  the  ITCs  recommendation. 


nomenclature  issues,  chemical 
composition  data,  uses  of  alkylphenols 
and  ethoxyiates,  ongoing  testing  and  (as 
discussed  above)  strategies  for 
identifying  nonylphenol  ethoxyiates. 
The  Dialog  Group  discussed  the  TSCA 
Test  Submissions  (TSCATS)  compatible 
database  that  the  SEHSC-ITC-EPA 
workgroup  developed  for  silicone 
chemicals.  The  Dialog  Group  committed 
to  develop  a  database  for  alkylphenols 
and  ethoxyiates  that  would  include 
elements  that  were  compatible  with 
TSCATS,  the  Confidential  Business 
Information  Tracking  System  (CBITS) 
and  the  TSCA  submissions  electronic 
cover  sheet  and  abstract  form. 

2.  Removal  of  Chemicals  from  the 
Priority  Testing  List—  a.  White 
Phosphorus.  Based  on  concerns  of  the 
Department  of  Interior  (DOI),  white 
phosphorus  was  recommended  for 
chemical  fate  and  ecological  eflects 
testing  in  the  ITC's  29th  Report  (56  FR 
67424,  December  30, 1991).  These 
concerns  included  the  paudfy  of  data 
on  the  persistence  of  white  phosphorus 
in  wetland  sediments,  the  adverse 


39838 


F«def»l  KagtotT  /  Vol  61,  Na  147  /  Tuesday,  July  30,  1996  /  Notices 


effects  of  white  phospborus  to  birds  and 
wildlife  that  feed  on  sediments 
coDlamineled  with  white  phosphorus, 
and  the  potential  for  food  chain  efiects 
including  possible  elimination  of 
endangered  species  that  may  feed  on 
cucassas  of  birds  and  wildlife  that  die 
from  white  phosphorus  poisoning.  In 
cespoose  to  the  TTC's  recommendations, 
the  EPA  added  white  phosphorus  (CAS 
number  7723-14-0)  (o  TSCA  section 
8(a)  and  B(d)  rules  (S8  FR  13556,  March 
12, 1993).  This  CAS  number  also 
applies  to  yellow,  red  and  black 
phosphorus.  Aikar  these  rules  were 
published,  the  ITC  asked  EPA  to  add  a 
second,  less  commonly  used  CAS 
number  (12185-10-3)  for  white 
phospborus  to  TSCA  section  8  rules  to 
assure  retrieval  of  unpublished  TSCA 
section  8  data  that  were  indexed  on  that 
CAS  number.  The  EPA  added  this  CAS 
number  to  TSCA  section  8  rules  that 
were  published  on  December  27, 1993 
(58  FR  6831 1).  The  ITC  reviewed 
published  data  and  data  lubmitted  in 
response  to  these  rules.  These  data 
demonstrated  the  persistence  of  white 
phosphorus  in  sediments,  but  did  not 
provide  any  new  information  to 
alleviate  the  DCM's  concerns  for  the 
ecological  sfliBcts  of  white  phosphorus. 
As  a  result,  the  ITC  designated  white 
phosphorus  for  ecologioil  effects  tasting 
in  its  34th  Report  (59  FR  35720,  luly  13, 
1994). 

The  ITC  did  not  receive  any 
oomments  on  the  E7A's  Toxic  Release 
inventory  (TKi)  data  for  white 
phosphorus  that  were  referenced  in  its 
29th  Report.  In  this  Report,  the  ITC 
reEoranoed  the  1988  and  1989  TRl  which 
reported  that  over  3,000,000  pounds  of 
white  phosphorus  were  released  to  the 
environment.  Prior  to  publishing  its 
34th  Report,  the  ITC  considered 
whether  data  bom  the  1991  aiul  1992 
TRI  (which  reported  tliat  about  300.000 
pounds  of  white  phosphorus  were 
released  to  the  enviroiunent)  would  be 
sufBcient  enviroiuneotal  release  to 
justify  a  designation  under  TSCA 
section  4(e)(l)(A)(ii).  Under  this  section 
of  TSCA,  the  ITC  must  consider  "the 
quantities  in  which  the  substance  or 
mixture  enters  or  will  enter  the 
environment"  before  designating  any 
chemical  to  the  EPA  Administrator  for 
priority  testing  consideration.  The  ITC 
determined  tint  these  releases  were 
sufficient  and  referenced  the  1991  and 
1992  TRl  in  its  34th  Report  when  it 
designated  whits  phosphorus.  After  the 
34th  Report  was  published,  the  EPA 
received  a  letter  from  the  CMA  which 
identified  serious  errors  in  white 
phosphorus  environmental  release  data 
reported  by  industry  under  the 


requirements  of  the  TRI  (Ref.  5). 
According  to  the  CMA,  the  1993  TRI 
releases  of  whits  phosphorus  should 
have  been  about  27,000  pounds,  not 
318,000  pounds  (Ref.  5).  According  to 
the  1994  TRI  (which  includes  releases 
bom  Federal  facilities)  about  50,000 
pounds  of  white  phosphorus  were 
released  to  the  enviroiunent  (Ref.  IS). 

After  reviewing  the  1905  CMA  letter 
and  the  1994  TRI  data,  EPA  requested 
that  the  ITC  withdraw  its  designation  of 
white  phosphorus  because  "errors  made 
by  industry  in  TRl  reporting  have 
resulted  in  a  serious  misconception 
about  the  actual  enviroiunental  releases 
of  white  phosphorus  and  1994  TRI  data 
indicate  that  environmental  releases  of 
white  phospborus  are  almost  an  order  of 
magnitude  less  than  that  upon  which 
the  ITC  based  it  decision  to  designate 
this  chemical  for  testing  under  section 
4  of  TSCA"  (Rsf.  8).  In  this  request  EPA 
also  cranmittad  "to  explore  alternative 
ways  to  have  the  needed  testing 
conducted"  (Rsf.  8). 

After  reviewing  the  1994  TRI  data, 
letters  from  ±e  CMA  and  the  EPA,  and 
considering  EPA's  commitment  to 
explore  alternative  testing  mechanisms, 
the  ITC  is  withdrawing  its  designation 
and  removing  white  phosphorus  from 
the  Priority  Testing  List. 

b.  Oxy^nated  Fuel  Additives.  The 
ITC  designated  the  oxygenated  fuel 
additive,  methyl  tert-butyl  ether  (MTBE) 
(CAS  number  1634-04-4)  for  health 
e%cts  testing  in  its  20th  Report  because 
of  concerns  for  widespread  human 
exposure  to  low  level  fugitive  emissions 
of  hflBE  at  gasoline  pumps  and  the 
need  for  chronic  health  enects  data  (52 
FR  19020:  May  20,  1987).  In  response  to 
the  rrC's  designation,  the  EPA  and 
MTBE  manufacturers  negotiated  a  TSCA 
section  4  Enforceable  Consent 
Agreement  (ECA)  to  develop 
pharmacokinetics,  genotoxidty, 
subchronic  toxicity,  reproductive 
eSects,  developmental  toxicity, 
neurotoxicity,  and  oncogenicity  data  (53 
FR  10391,  March  31, 1988).  The  ITC 
removed  MTBE  from  the  Priority  Testing 
List  in  its  22nd  Report  (S3  FR  18196, 
May  20, 1988).  EPA  and  other  Federal 
Agencies  continue  to  assess  the  risks  of 
human  exposure  to  MTBE. 

Subsequent  to  this  designation,  the 
rrc  recommended  ethyl  tert-butyl  ether 
(ETBE)  (CAS  number  637-92-3)  and 
tert-amyl  methyl  ether  (TAME)  (CAS 
number  994-05-8)  for  health  eSects 
testing  to  meet  the  data  needs  of  the 
U.S.  EPA  (59  FR  35720.  July  13,  1994). 
Subsequently.  EPA  promulgated  TSCA 
section  8(a)  and  8(d)  rules  for  ETBE  and 
TAME  (59  FR  60716,  November 
28,1994)  and  met  with  ETBE  and  TAME 


qionufoctuiers  to  discuss  testing  to  meet 
these  data  needs. 

On  Septsmbar  21, 1994,  and  March 
23, 1995,  the  EPA  received  letters  from 
the  AROO  Chemical  Company  , 
announcing  their  intention  to 
voluntarily  conduct  health  elTects  tests 
forCTBE  (Refs.  1  and  2).  These  letters 
indicate  that  pharmacokinetics, 
genotoxidty,  subchronic  toxidty,  aiid 
neurotoxidty  testing  will  be  conducted 
first,  followed  by  developmental 
toxidty  and-reproductive  eSects  testing. 
EPA's  Office  of  Pollution  Prevention 
and  Toxics  (OPPT)  added  ETBE  to  its 
Master  Testing  List  (MTL)  as  a  member 
of  the  category  of  "Oxygenated  Fuel 
Additives"  to  obtain  test  data  to  support 
onsoins  activities  in  EPA's  Office  of  Air 
and  Radiation  (OAR). 

On  March  21. 1995,  OPPT  published 
a  TSCA  section  4  ECA  for  TAME  (60  FR 
14910)(FRL-4935-4).  The  ECA  requires 
pharmacokinetics,  genotoxidty, 
subchronic  toxicity,  developmental 
toxicity,  and  reproductive  toxidty 
testing.  Testing  will  be  condticted  by  the 
TAME  Producers  Group  which  is 
comprised  of  the  following  companies; 
Amerada  Hess  Corporstion,  Chevron 
U.SA.  Products  Company,  Citgo 
Petroleum,  Exxon  Company  U.SA.,  and 
Texaco  Refining  and  Marketing.  In 
addition,  TAME  is  being  considarad  for 
inclusion  In  the  Screening  Information 
Data  Set  (SIDS)  program,  a  voluntary 
international  testing  program  operated 
under  the  auspices  of  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD).  OPPT  also  added 
TAME  to  its  MTL  as  a  member  of  the 
"Oxygenated  Fuel  Additives"  category 
to  obtain  test  data  to  support  ongoing 
OAR  activities.  

The  ITC  is  removing  ETBE  and  TAME 
from  the  Priority  Testing  list  at  this  time 
because  testing  programs  for  both 
chemicals  are  likely  to  meet  EPA's  data 
needs.  If  further  testing  of  ETBE  or 
TAME  is  needed,  the  EPA  may  request 
that  the  ITC  designate  the  chemicals  for 
testing.  In  the  future,  the  EPA  may 
nominate  other  oxygenated  fuel 
additives  to  the  ITC. 

c.  H/g/i  Production  Volume  Chemicals 
(HPVCsj/Glycol  Ethers.  Diethylene 
glycol  monoethyl  ether  acetate  (DGEEA) 
(CAS  number  112-15-2)  and  diethylene 
glycol  dimethyl  ether  (OGDME)  (CAS 
aiunber  111-96-6)  were  membera  of  a 
group  of  35  HPVCs  that  were 
recommended  for  90-day  subchronic 
toxidty  testing  in  the  ITC's  27th  Report 
(56  FR  99534,  March  6, 1991).  SuCCSES 
was  used  to  select  these  HPVC^  during 
the  ITC's  sixth  scoring  exercise.  These 
HPVCs  had  annual  production  volumes 
exceeding  1  million  pounds,  but  no  90- 
day  subchronic  toxidty  data  to  identify 
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potential  health  effects  concerns.  In  its 
36th  Report  (60  FR  42982,  August  17, 
1995)(FRl^-4965-6),  the  ITC  solidled 
spedfic  use  and  exposure  information 
on  DGEEA,  DGDME,  and  ten  other 
HPVCs  to  fadlitale  its  ability  to  decide 
whether  these  chemicals  should  be 
removed  from  the  Priority  Testing  List  or 
designated  for  testing. 

As  noted  in  the  37th  Report  (61  FR 
4188,  February  2, 1996),  Eastman 
Chemical  Company  and  Ferro 
Corporation  responded  to  that 
solidtation  for  DGEEA  and  DGDME. 
respectively  (Refis.  7  and  9).  Both 
DGEEA  and  DGDME  are  used  as 
solvents  in  various  applications.  Ferro 
reported  that  DCDME  is  also  used  in 
reaction  medium  for  the  synthesis  of 
certain  chemicals  and  that  the  use  of 
IXiDME  as  a  solvent  in  semiconductor 
cleaning  operations  has  decreased.  In 
their  letters,  both  manufacturers  stated 
that  exposures  to  DGEEA  and  DGDME 
are  low. 

Although  90-day  subchronic  toxidty 
studies  are  not  available  for  DGEEA  or 
DGDME,  existing  toxicity  data  on  these 
and  related  glycol  ethers  and  acetates 
indicate  that  such  studies  are  not 
necessary  to  further  identify  potential 
health  effects  concerns. 

DGEEA  is  expected  to  be  metabolized 
to  diethylene  glycol  monoethyl  ether 
(DGEE)  (CAS  number  111-90-0),  based 
on  the  metabolism  of  other  glycol  ether 
acetates  (Ref.  13).  Subchronic  toxicity 
studies  in  which  rats,  mice  and  pigs 
were  fed  DGEE  for  90  days  have  beien 
conducted  (Ref.  10).  There  was  reduced 
growth  in  rats  and  mice  at  the  highest 
dose  levels  (5.0%  and  5.4%. 
respectively).  Hemoglobin  was  reduced 
and  relative  kidney  weights  increased  in 
all  3  spedes  at  the  highest  dose  levels. 
In  pigs  (the  most  sensitive  spedes  in 
this  study),  three  deaths  due  to  uremia 
were  recorded  within  the  first  3  weeks 
of  exposure  at  the  highest  dose  level  of 
1.500  mg/kg  after  which  the  dose  was 
reduced  to  1 ,000  mg/kg.  The  no- 
observed  effect  levels  established  from 
these  studies  were  250  mg/kg/ day  for 
rats,  850  to  1,000  mg/kg/day  for  mice 
and  167  mg/kg/day  for  pigs.  These 
DGEE  data  satisf)'  the  need  for 
subchronic  toxicity  testing  of  DGEEA. 

DGDME  caused  dose-dependent 
testicular  toxicity  in  male  rats  following 
short-term  (10  to  20  days)  exposure  by 
inhalation  (Ref.  12)  and  oral 
administration  (Ref.  4).  OGDME  also 
caused  developmental  toxidty  when 
administered  to  rabbits  (Ref.  14)  and 
pregnant  CD-I  mice  (Ref.  11).  FoUoviring 
administration  of  doses  of  DGDME.  to 
the  male  rat  (Ref.  3)  and  the  pregnant 
CD-I  mouse  (Ref.  6)  some  of  the  DGDME 
was  metabolized  to  the  well-studied 


reproductive  toxicant,  ethylene  gTycol 
monomethyl  ether  (EGME)  (CAS 
number  109-86-4),  audits  toxic 
metabolite,  methoxyacetic  add.  Since 
10-  to  ZO-day  repeated  dose  studies 
with  DGDME  have  identified  potential 
toxicities  of  concern,  90-day  subchronic 
toxicity  testing  for  the  purposes  of 
general  toxidty  screening  is  not 
warranted. 

The  ITC  is  removing  DGEEA  and 
IXJDME  from  the  Priority  Testing  List 
because  sufficient  screening  data  exist 
to  identify  potential  subchronic 
toxicities  of  concern  and  no  additional 
U.S.  Government  data  needs  were 
identified  at  this  time. 
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Tile  Nsnis  in  ttiis  ist  won 
•dkKlaly  oompiM  as  an  aid 
10  Fsdaral  Regislar  usees. 
Induskm  or  oxduaion  frofn 
(Ms  ist  has  no  legsl 


RULES  QOINQ  WTO 
EFFECT  TODAY 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Conffict  of  nlefBsts;  publtshad 

7.3046 
JUSTICE  DEPARTMENT 
Priaana  Bursau 
Inmsto  control,  custody,  cars. 


and  use  ot  tores; 

pubHshsd  7.3086 
UNITED  STATES 
INFORMATION  AQENCV 

Exchangs  visitor  progiam: 
ShotMarm  scholais: 
peftidpatlon  psdod 
sxtsndsd:  pubishsd  7.30- 
96 

COMMENTS  DUE  NEXT 
WEEK 

AQRMULTURE 
DEPARTMENT 


Psanuts,  domestically 
produced;  cammenls  due  by 
8-7'.96;  pubtshsd  7-8-96 

AQRICULTURE 

DEPARTMENT 

Food  Saisty  and  Ntspactlon 


Meat  and  poultry  Inspection: 
PU>lic  Health  Hazard 
Analysis  Board;  txxie 
peiticles  and  loreign 
maleriaJ  in  meal  and 
poultry  products:  report 
avajlalxlity:  comments  due 
t>y  S-5-96:  putitished  7-5- 
96 

AQRICULTURE 

DEPARTMENT 

GkaIn  InapscUon.  Pachsrs 

and  Sloekyarda 

AckntaiMratlon 

Fees: 
Inspection  services  for 


rice;  commsnls  due  t>y  8- 
7-96:  published  7-8-96 
COMMERCE  DEPARTMENT 


Fishery  conservation  and 


GuV  of  Alaska  gnxmdMi; 
camisiils  dus  by  fr6-98; 
published  7-2686 
GuR  o(  Mexico  isa<  litt: 
uuiniieiils  dus  by  84M6; 
publshsd  6^4-86 
Umilsd  acoees  manaosmsnt 
ct  Fedsral  Usherles  in  and 
off  ol  Alaska:  commsnls 
duel>y  a«-96:  pubiahsd 
6-12-96 
CORPORATXM  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Agency  InformsVon  coisction 
activitiss: 

Proposed  cotedion; 
oornmenl  request; 
oommsnls  due  by  8-946; 
publshed  6-1046 
ENERQY  DEPARTMENT 
Natjonel  Envlronmanlal  Policy 
Act;  imptementalion: 
comments  dus  by  8-8-86; 
pubished  7-9-96 
ENERGY  DEPARTMENT 
Ensrgy  EfMdsncy  end 
RenewnMs  Ensr^gy  Office 
Energy  conservation: 
State  energy  program; 
coraoidaBon  of  State 
Energy  Consenation 
Program  (SECP)  end 
InstitulionsI  Conservation 
Program  (ICP):  Federal 
regulatory  reform; 
comments  due  by  8-7-96; 
publishsd  7-8-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollulants,  hazaidous; 
nattonal  emission  standards: 
State  programs  approval 
and  Federal  authorities 
dslflgatnn:  comments  due 
by  8-9-96;  published  7-10- 
96 
Air  pollution:  standards  of 
perfom^nce  for  new 
stationary  sources: 
MetScal  waste  incinerators; 
coTTYnents  due  by  8-8-96: 
published  6-20-96 
Air  programs: 
Outer  Continental  Shelf 
regulattons- 

Califomia;  comments  due 
by  84-96:  published  7- 

Air  quellty  implenientatnn 
plans: 

Transportation  contomMy 
rule;  llexiliility  and 
streamlining 

Transportatnn  conformity 
pilot  program; 
perticipetion;  comments 
due  by  84-96; 
pubtshed  7-9-96 
Air  quaMy  implementalian 
plans;  approval  and 


pranigBllan;  various 


WasMngtan;  conynenu  dus 
by  84-88;  pubHshsd  7-8- 
96 
Air  quatly  implemsniatton 
plans;  VAVappraval  and 
pmmiJgaldii,  various 
Stales:  air  qualty  ptanUng 
puposea;  deelgriallon  of 


Colorado;  oonvnerts  due  by 
8446;  pubished  7-846 
Ctsan  Air  Act 
Add  rain  provlsions- 
Sulfur  doxMs  altomnos 
suction  and  etoctinnlc 
allowance  transfer, 
comments  due  by  8-S- 
96;  published  64-96 
Hazardous  waste: 
Idenlificalion  and  listing- 
Exckawns;  comments  due 
by  8-9-96:  pubtshsd  6- 
25-86 
Exclusions;  commsrts  due 
by  8-9-96;  piMshed  6- 
25-96 
Pesticides:  tolerancas  in  food, 
snimal  feeds,  and  raw 
agriculUjral  commodKies: 
Malek:  anhydride- 
dnolxitylene  copolymer, 
sottun  salt:  comments 
dus  by  8-9-96:  published 
7-10-96 
PolyvinylpyfTolidone 
butyWed  potymar 
oommenis  dus  by  8-9-96: 
pUiliahed  7-1046 
FEDERAL 
COMMUNICATIONS 


Radto  staltons;  table  of 
assignmeras:    ' 
Arkansas;  comments  due  by 
»«-96:  published  6-19-96 
CaVtomia:  comments  dus  t>y 
8-5-96;  published  6-19-96 
Misaisaippi;  commsnls  dus 
by  8446:  pubtshed  6-19- 
96 
FEDERAL  TRADE 
COMMWCION 
Trade  regulatton  njles: 
Food  retailing  arvt  gasoline 
industries:  gamss  ol 
charwe;  comments  due  t>y 
8446;  published  6-7-96 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bursau 
Indian  Gaming  Regiiatory  Act; 
implementation: 
Tribal  revenue  alkx»tton 
plans;  convnents  due  by 
8-6-96:  published  6-7-96 
Larxj  and  water 
Trtiel  elediic  power  utilities: 
comments  due  by  8-6-96: 
pubished  6-7-96 


WTBWW  D9ARTMBIT 
MhMfBle  ManagenMM 


Oular  Contneiaal  Shalf;  ol. 
gas.  and  sulphur  operMlons: 


rsqulfsnisnia;  oommenis 
dus  by  8^48;  pubWied 
fr«46 


due  by  8448;  pubiahsd 
6  6  06 
INTERIOR  DEPARTMENT 


Special  laguMlana: 
Big  Thicket  Ntfonal 
Preaenn.  TX;  moored 


dus  by  »&48;  pubtshsd 

INTERKM  D9ARTMENT 
Surface  lamng  I 


Virginia:  commsnls  dus  by 
8-846;  pubished  7-24-96 
JUSTICE  DEPARTMBfT 


Immigcation: 
Screening  requirements  of 
caniers;  comments  due 
by  8-9-96:  pubtshsd  6-10- 
96 
NATIONAL  LABOR 
RELATIONS  BOARD 
Summary  judi^nenl  motnns 
and  advisory  opinions: 
Federal  regulatary  review; 
convnents  due  t>y  8446: 
published  7-5-96 
NAVAJO  AND  HOPI  MDIAN 
RELOCATION  OFFICE 
Aichaeotogtoal  resources 
protedton: 

Lands  devetoped  tor 
resettlement  punxnes: 
commsnls  d>je  by  8-746: 
pubtshed  7446 
NUCLEAR  REGULATORY 
COftNiaSSION 
Environmemal  protectxxi; 
domestic  licensing  and 
related  regulatory  fundknc 
Nuclear  povrer  plant 
operating  licenses: 
envirorvnental  review  for 
renewal:  comments  due 
by  8-5-96:  piMished  7-18- 
96 
Frtness-for-duty  programs: 
Requirements  mxMcalnns; 
comments  due  by  8-746; 
pubished  5-9-96 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documsraatton: 
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visa  waivef  piM  program; 
Aiganlina:  commenls  dus 
by  8-7-96:  pubtsHed  7.«- 
96 

TRANSPORTATION 

DEPARTMBIT 


CMtomia:  commams  due  by 
8-7-96:  piMshad  7-B46 
ElacWcal  angkieering: 


angkiearfng  raquiianianls: 
oanvnams  dua  by  vS  96: 
puHshad  64-96 

TRANSPORTATMN 

DEPARTMENT 

Itnptamanlallan  o(  Equal 
Acoaas  «D  Juslica  Act 
Agancy  precaadkigK 
Federal  raguWory  raviaw: 
oonvnanis  due  by  8-6-96: 
pubMiad6«46 

TRANSPORTATION 

DEPARTMBIT 


A«M  Aircraft,  Inc.: 

oonvnanla  dua  by  8  0  96: 

pubWied  6««6 
Boakig:  cammania  due  by 

8-&«6:  pubHahed  6-26-66 
CFM  If«am1lenal: 

u)ii>iiai<a  dua  by  6-6-96: 

piMahed  »-«-66 
McDonnel  Douglaa: 

oomnenla  dua  by  6^-96: 

publahad6««6 
Piatt  &  WliNney;  oommerte 

dua  by  66-96:  pubtahad 

6-4-96 
Textron  Lycoming: 

comnenti  due  by  6«46: 

pubWied  6-7-86 
Ctaaa  E  airapaca:  commanta 
dua  by  8-5-96:  pubishad  7- 
3-96 
TRANSPORTATION 
DEPARTMENT 
NBDOiiei  rngmny  iraniG 


Molar  vaNda  safely 


Potner-operatatad  wMow, 
penWon,  and  roof  penal 


by  6646:  pubWwd  6-4- 
96 
Rolovar  piexenBon; 
ouelomer  lnlormellor>- 
StabMy  label  tar  Ight 
vebicles;  commenls  dua 
by  6««6:  puUlahad  6- 
S^ 
NaUoml  Traflks  and  Motor 
VeMde  Safety  Ad:  lee 
schedule:  commaraa  due  by 
fr«-g6;  pubiahed  6-24«6 
TREASURY  DEPARTMENT 
Cuelaais  Service 
Customs  bonds: 
Duty-free  stores:  uaa  of 
records  ganeraled  and 
meintained  by  werebouae 


instead  of  apedaly 
prepeied  Customs  forms: 
comments  dua  by  8-&46; 
published  6^96 


Detemion  procedurea  tor 


commenls  due  by  8*6-96: 
pubishad  66-96 

TREASURY  DEPARTMENT 


Fnendal  menagament 
services: 

DaposJIaries  and  finenciel 
agents  of  Federal 
Government:  con»ner<s 
due  by  66-96:  published 
8-21-96 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
heve  become  law  ware 
received  by  the  Oflioe  of  ttie 
Federal  Register  for  Induaion 
in  todays  LM  of  Public 


Lmt  Ual  Inly  28,  IBM 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 


I  contaiaifif  tht  public  i 
.  news  connfMicM.  mm  olMf  . 
■shcud  aaysn  lelnMd  by  Iht  WhHt  HoMt. 

VoliMiM  for  Iht  foUowinf  ymn  are  »v»iUbk.  odnr 
voluinM  not  listed  arv  ml  of  print. 


George  Bush 

1991 

(Book  n) 444.00 

1992 

(Book  I) 147.00 

1992-93 

(Book  n) 149.00 


William  }.  Clinton 

I99S 

(Book  I) UIM 

199S 

(B«lk  H) UI.00 

1994 

(Book  I) JM.00 

1994 

(Book  D) tUM 


Miliihtd  by  the  Office  of  tho  Fcdorol  Rofuttr.  NoimuI 
Archive*  and  Record!  Admtnitlrvtion 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  3719S4,  Pittsburgh,  PA  1S2S0-79S4 


Order  Now! 

The  United  States 
Government  Manual 
1995/96 

As  the  official  handbook  of  the  Federal  Gowmment 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

I^irtlcularly  helpful  for  those  interested  in  where  to  go 
and  who  to  contact  about  a  subject  of  particular  concern 
is  each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  arid  Records  Administration. 

$33.00  per  copy 


Superintendent  of  Documents  Pubikatioiis  Order  Form 


♦7784 


I I    I  ll/dy  please  send  i 


To  fu  yoat  orders  (2*2)  512-2250 
.  copies  of  the  The  United  Sutcs  Government  Manual,  1995/96 


S/N  069-000-00063-1  at  $33  ($41^  foreign)  eadi. 

The  lolal  cost  of  my  order  is  S Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  diooae  mcUMMl  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Documents 

I  I  I  i^n-n 


(Company  or  personal  n 


«) 


(Please  type  or  print) 


Q  GPO  DqKtsit  Account 


(Additioaal  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytine  pbooe  mdoding  area  code) 


QVISA     a  MasteiCard  Account 

M   M   1   M   1   1   1  1  1  1   1   1   M  1  M   1 

Mill    (Credit  Mrd  exoiiwion  date)           TImikjOHfar 

youTM^er! 

(Autfaorizuig  sigiutiire) 


(Rn>.a/a6) 


(Pmcfaau  order  mx) 


Mail  to:      Superintendent  of  Documents 

P.O.  Box  371954,  Pitubuigh.  PA  15250-7954 


The  audientic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


TNa  iiiique  aar^o*  preiMaa  up-l»4ala 
■RuiiMoon  on  mwNnoH  poacMv 


ftil  iMt  of  tha  Praatdanfa  pubic 


ConQraaa,  nawa  oonfaranoaa.  and  other 
naaaianaB  nwHnan  iwaBMO  oy  wia 


Tha  WaaMy  Compilalion  caniaa  a 
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Competitive  range  determinations,  40116—40117 
NOnCES 

Acquisition  regulations: 
Comprehensive  small  business  subcontracting  plans:  test 

prt>gram  for  negotiation,  39950-39953 
Meetings: 

Science  Board,  39953 

Science  Board  task  farces,  39953 

Dafanse  Nuciaar  FadlMaa  Safaty  Board 

NOTION 

Conflict  of  interests  resolution: 
MPR  Associates,  Inc.,  39953-39955 

Dataware  fUvar  Basin  Commisaion 

Nonces 

Hearings,  39955 

Drug  Enforcamant  AdmlnistraUon 

Nonces 

Applications,  hearings,  determinatiowi,  etc.: 

Bridgeway  Trading  Corp.,  39986 

Guilford  Pharmaceuticals,  Inc.,  39986-39987 

Knoll  Pharmaceuticals,  39987 

Penick  Corp..  39987 

Roberts  Laboratories,  Inc.,  39987 

Roche  Diagnostic  Systems.  Inc.  39987 

Wildlife  Uboralories,  Inc.,  39987-39988 

Enaigy  Dapartmant 

See  Federal  Energy  ftegulalory  Commission 
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Debarment  and  suspension  (pracurement)  and 
govemmentwide  detwrm^nt  and  suspension 
(nonpqKuiemeDt);  drug-free  workplace  requirements, 
39854-39850 

PM»aaa  RULES 
Acquisitioo  regulations: 
Management  and  operating  contracts — 
Performance-based  management  contracting,  fines, 
penalties,  etc.;  hearing  cancellation,  39940 
Nonces 
Meetings: 
Enviroiunental  Management  Site-Specific  Advisory 
Board — 
Nevada  Test  Site,  39955-39956 


Envkoninental  Protection  Afenqr 

RULES 

Clean  Air  Act: 

Federal  operating  permits  program;  administration  in 
State  and  local  jurisdictions  that  lack  EPA-approved 
or  adequately-administered  programs,  39877-39881 

State  operating  permits  programs — 
Virgin  Islands.  39882-39883 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Cyfluthrin,  39883-39887 

Cypermethrin,  39889-39891 

Fenpropathrin,  39887-39889 
Superfund  program: 

Toxic  chemical  release  reporting:  community  right-lo- 
know — 
Di-(2-etliylhe»yl)  adipete,  39891-39894 
Nonces 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  39957- 
39958 
Confidential  business  information  and  data  transfer,  39959 
Meetings: 

Ixical  Government  Advisory  Committee,  39959 
Pesticide,  food,  and  feed  additive  petitions: 

AgrEvo  USA  Co.,  39964-39965 

Qba-Ceigy  Corp.  et  al.;  correction,  39965-39966 

Rhone  Poulenc  Ag  Co.,  39966-39967 
Pesticide  registration,  cancellation,  etc.: 

EtoKalb  Genetics  Corp.,  39959-39960 

Ecogen  Inc.  et  al.,  39960-39961 

I)0  Products,  Inc.,  et  al..  39961-39962 

Registration  maintenance  fees;  non-payment,  39962— 
39964 
Pesticides:  emergency  exemptions,  etc: 

Carbofuran,  39967-39966 

Imidacloprid,  etc.,  39968-39969 

Pyridaben.'  39970-39971 
Pesticides;  temporary  tolerances: 

Gowan  et  al.,  39971-39972 

Monsanto  Agricultural  Co.,  39972 

Northrup  King  Corp.,  39972-39973 

Tralomethrin,  39973-39974 

Tralomethrin  and  its  metabolites,  39974 


Farm  Service  Agency 

RULES 

Program  regulations: 
Housing  loans  and/or  grants;  lobbyist  disclosure 
provisions  removed,  39850-39852 


rvosrai  Anmon  AuiiNiMiuaiiun 


Air  carrier  certification  and  operations: 
Check  airmen  and  flight  instructors  in  simulators — 
Advanced  simulation  plan;  correction,  39859-39860 
Airworthiness  directives: 

McIDonnell  Douglas,  39860-39862 
PROPOSED  RULB 

Air  traffic  operating  and  flight  rules,  etc.: 
Grand  Canyon  NationI  Park;  flight  bee  zones  and 

reporting  requirements  for  commercial  sightseeing 
companies  (SFAR  No.  50-2J,  40120-40139 
Class  E  airspace,  39910-39920,  39920-39921 
Rulemaking  petitions;  summary  and  disposition,  39918- 
39919 


Airport  noise  compatibility  programs: 
Noise  exposure  map^ 
LambOTt-St.  Louis  International  Airport,  MO,  40063- 
40064 
Exemption  petitions;  suummary  and  disposition,  40064— 

40065 
Meetings: 

RTCA,  Inc.,  40065 
Passenger  facility  charges;  applications,  etc.: 
Dallas/Fort  Worth  International  Airport,  TX,  40065- 

40066 
'Hnntsville  International  Airport,  AL,  40066-40067 

FMieral  Communications  Commission 

RULES 

Practice  and  procedures: 
Equal  Access  to  Justice  Act;  implementation,  39898- 
39900 

NOnCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  39974-39976 
Submission  for  OMB  review;  comment  request,  39976 

Federal  Energy  Regulatory  CommlsskMt 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
ANR  Pipeline  Co.,  39956 
Colorado  Interstate  Gas  Co.,  39956 
Florida  Gas  Transmission  Co.,  39956 
Granite  State  Gas  Transmission,  Inc.,  39956-399S7 
Transcontinental  Gas  Pipe  Line  Corp.,  39957 

Federal  Maritima  Commission 

PROPOSED  ROLES 

Ocean  freight  forwarders,  marine  terminal  operations,  and 
passenger  vessels: 
Transportation  nonperformance;  financial  responsibility 
requirements,  alternative  forms;  proceeding 
discontinuance,  39940 

Fadarsl  Mine  SalMy  and  Health  Raviaw  Commission 

RULES 

Conflict  of  interests,  39869-39872 

Federal  Reserve  System 

NOnCES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  399767-39977 
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Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Incidental  take  permits — 
Contra  Costa  County,  CA;  California  red-legged  frog, 

39978-39979 
Iron  County,  UT;  Utah  prairie  dog,  39979-39980 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Ivermectin  tablets  and  chewable  cubes,  39867-39868 
Medical  devices: 
Medical  device  user  facilities  and  manufacturers;  adverse 
events  reporting  requirements;  certification  and 
registration,  39868-39869 
Nonces 

Medical  devices:  premarket  approval: 
SOU>caro  brand  MULTI-PURPOSE  SOLUTION,  39977- 
39978 

Food  Safely  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Sausages  made  with  natural  casings;  labeling,  39853- 
39854 

General  Servlcaa  Administration 

PROPOSB)  RULES 

Federal  Acquisition  Regulation  (FAR): 
Competitive  range  determinations,  40116-40117 

Health  and  Human  Services  Department 

See  ^ency  for  Health  Care  Policy  and  Research 
See  Children  and  Families  AdministraUon 
See  Food  and  Drug  Administration 

NOTICES 

Federal  claims;  interest  rates  on  overdue  debts,  39977 

Housing  and  Urban  Development  Department 

RULES 

Community  development  block  grants: 
Indian  tribes  and  Alaskan  Native  villages,  40084-40113 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

Intemal  Revenue  Servica 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  40078-40079 

IntsmaUonal  Trade  AdmintotraUon 
Nonces 
Antidumping: 
Electroluminescent  high  information  content  flat  panel 
displays  and  display  glass  from — 
Japan,  39946-39947 
Pure  magnesium  frcm — 
Canada,  39947-39948 
Countervailing  duties: 
Agricultural  tillage  tools  from — 
Brazil,  39949-39950 
Applications,  bearings,  detenninations,  etc.: 
Woods  Hole  Ocaanographic  Institution  et  al.,  39948 
Yale  University,  39948-39949 


Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  AdministiaUon 

See  Prisons  Bureau 

NOTICES 

Pollution  control;  consent  judgments: 

ARCO  Pipe  Line  Co.  et  al.,  39985 

Rhode  Island  Solid  Waste  Management  Corp.,  39985- 
39906 

Lalwr  Department 

See  Pension  and  Welhre  Benefits  Administration 

Land  Management  Bureau 

NOTICES 
Meetings: 

Resource  advisory  coundla — 
Alaska,  39980 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  39980 

Nevada.  39980-39981  , 

Utah,  39981-39982 
Withdrawal  and  reservation  of  lands: 

Nevada,  39982-39983 

Maritime  Adminlstratlan     - 

NOTICES 

Mortgagees  and  trustees;  applicants  approval,  disapproval, 
etc.: 

Fleet  National  Bank:  conection,  400S7 
Applications,  hearingf,  determinations,  etc.: 

Lykes  Bros.  Steamship  Co.,  Inc.,  40067 

Mlnatals  Management  Service 

PROPOSED  RULES 
Royalty  management: 
Gas  produced  from  Federal  and  Indian  leases;  gas 
royalties  and  deductions  for  gas  transportation 
calculations,  39931-39940 
NOTICES 

Enviraimiental  statements;  availability,  eta: 
Gulf  of  Mexico  OCS— 

OU  and  gas  operations,  30983-39985 

Mine  Saialy  and  Heallh  Fadsnl  Raviaw  Conmiasian 

See  Federal  Mine  Safety  and  Health  Review  Commission 

NaUonal  Aeronautics  and  Space  AdmhiMrstion 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Competitive  range  determinations,  40116-40117 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Humanities  Panel,  39944-39945 

NstkNial  Highway  Traffic  Safety  AdmkiMralion 

RULES 

Motor  vehicle  safety  standards: 

Door  locks  and  door  retention  components,  39904-39909 
NOTICES 
Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility;  determinations,  40068-40075 
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NaMonal  Oceanic  and  Almoapheric  Administration 

RULES 

Fisliery  conservation  and  management: 

Northea^em  United  States  fisheries,  39909-39910 
National  Weather  Service;  modernization  criteria,  39862- 

39867 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Gulf  of  Mexico  reef  fish;  withdrawn,  39940-39943 
NOTICES 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council,  39950 

Nuelaar  Ragiilatory  Commission 
Nonces 

Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  40013—40035 
Applications,  bearing,  determinations,  etc.: 
Cleveland  Electric  Illuminating  Co.  et  al.,  40012-40013 

Pansion  and  Welfare  Oaneflls  Administration 

NOTICES 

Employee  benefit  plans;  class  exemptions: 
Authorized  transactions  between  plans  and  parties  in 

interest,  39988-39996 
Receipt  of  investment  services  by  individuals  for  whose 
benefit  IRAs  or  retirement  plans  for  self-employed 
individuals  have  been  established  or  maintained, 
39996-40000 
Employee  benefit  plans;  prohibited  transaction  exemptions: 
Paine  Webber  Inc.,  40000-40005 
Westinghouse  Savannah  River  Co.,  40005—40012 

Prisons  Bureau 


Inmate  control,  custody,  care,  etc.: 
Central  inmate  monitoring  system,  40142-40144 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Resaaich 

See  Food  and  Drug  Administration 

Runi  Busineas  Cooparallne  Service 


Program  regulations: 
Housing  loans  and/or  giant*;  lobbyist  disclosure 
provivions  removed,  39850-39852 

Rural  Housing  Senrtoe 

RULES 

Program  regulations: 
Housing  loans  and/or  grants:  lobbyist  disclosure 
provisions  removed,  39850-39852 

Rural  Utiiltias  Service 

RULES 

Program  regulations: 
Housing  loans  and/or  grants:  lobbyist  disclosure 
provisions  removed,  39850-39852 
Telephone  loans: 
RUS  borrowera;  accounting  system  requirements,  39844- 
39850 

Securities  and  Exchange  Commlsaion 

NOTICES 

Reports;  availability,  etc.: 
Securities  Act  concepts  and  their  efliscts  on  capital 
formation.  40044-4D052 


Securities  Investor  Protection  Corporation;  membership: 
WestLB  Securities  Americas  Inc.,  40052-40053 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  39947-39948 
National  Association  of  Securities  Dealers,  Inc.,  40054— 

40056 
New  York  Stock  Exchange.  Inc.,  40056-40058 
Philadelphia  Stock  Exchange,  Inc.,  40056-40059 

Applications,  hearings,  determinations,  etc.: 
Continental  Assurance  Co.  et  al.,  40035-40040 
Keyport  Life  Insurance  Co.  et  al.,  40040-40043 

.    Prudential  U.S.  Government  Fund,  40043-40044 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Minnesota  et  al.,  40059 

North  CaroUna,  40059-40060 

Social  Security  AdmlnMration 

PROPOSED  RULa 

Civil  monetary  penalties,  assessments  and  recommended 
exclusions 
Hearings  and  appeals  procedures,  39921^9926 

State  Department 

PROPOSED  RULES 

Privacy  Act  and  Freedom  of  Infonnatidn  Act; 
implementation: 
National  security  information:  classification, 

safisguarding,  and  declassification,  39927-39929 

Textile  Agreements  hnpleinentallon  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

TranaportaOon  Depertment 
See  eldest  Guard 

See  Federal  Aviation  Administration 
See  Maritime  Administration 
See  National  Highway  Traffic  Safety  Administration 
RULES 

Conflict  of  interests,  39901-39904 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review:  connnent  request,  40060- 
40062 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Customs  Service 

See  Internal  Revenue  Service 

United  States  Infonnation  Agency 

NOTICES 

Art  objects:  imporation  for  exhibition: 
Adolph  Menzel  (1815-1905)i  Between  Romanticism  and 
Impressionism,  4(X)79 

Veterans  AfWrs  DapaHiiism 

RULES 

Disabilities  rating  schedule: 

Infectious  diseases,  immune  diaordera  and  nutritional 
deficiencies  (systemic  conditions),  39873-39877 
NOTICES 
Privacy  Act: 

Computer  matching  programs,  40079-40081 
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Separate  Parts  In  This  Issue 


Part  II 


Housing  and  Urban  Development  Department,  40084—40113 

Partni 

Department  of  Defense;  General  Services  Administration: 
National  Aeronautics  and  Space  Administration, 
40116-40117 


PartlV 

Transportation  Department,  Federal  Aviation 
Administration,  40120-40139 


PaitV 

Justice  Department,  Prisons  Bureau,  40142-40144 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumutative  list  o<  the  puts  aflected  this  month  can  Iw  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


FedmURagMB 
VoL  61,  Na  148 
WediwMliy,  Juljr  31,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatjility  and  legal  effect,  most  of  wtiich 
are  fceyed  to  and  codified  in  ttw  Code  of 
Federal  Regulalions,  wfiich  is  pubistwd  under 
50  tMes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sofd  t)y 
Ihe  Stverintendent  of  Documents.  Prices  of 
new  Ixxiks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service    . 

7CFRPart958 

[Doctot  No.  FV9e-858-3  IFR] 

Onions  Grown  in  Certain  Designated 
Counties  In  Idaho,  and  Malheur 
County,  Oregon;  Relaxation  of  Pack 
and  Martdng  Requirements 

AOENCV:  Agricultural  Marketing  Service, 

USDA. 

ACnOM:  Inteiim  final  rule  with  request 

for  comments. 

summary:  This  interim  final  rule 
permits  bulk  shipments  of  U.S. 
Commercial  and  U.S.  No.  2  grade  onions 
which  contain  more  than  30  percent 
U.S.  No.  1  grade  onions.  A  bulk 
shipment  is  one  in  which  the  onions  are 
pad(ed  in  containers  weighing  60 
pounds  or  more.  This  rule  also  removes 
the  requirement  that  bulk  containers  of 
onions  packed  as  U.S.  Commercial 
grade  shall  have  the  grade  marked 
permanently  and  conspicuously  on  the 
containers.  These  changes  are  intended 
to  improve  the  marketing  of  such 
onions,  reduce  handler  packing  costs, 
and  increase  returns  to  growers.  These 
changes  were  recommended  by  the 
Idaho-Eastern  Oregon  Onion  Committee 
(committee),  the  agency  responsible  for 
the  local  administration  of  ihe 
marketing  order  for  onions  grown  in 
certain  designated  counties  in  Idaho, 
and  Malheur  County,  Oregon. 
DATES:  Efiective  August  1, 1996: 
comments  received  by  August  30, 1996 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

AOORESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  Z52S-S,  P.O.  Box  06456. 
Washington,  DC  20090-6456;  FAX  (202) 


720-5698.  All  comments  should 
reference  the  docket  nimiber  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Regialar  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Olson,  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Eh\ision, 
AMS,  USDA,  1220  SW  Third  Avenue, 
room  369,  Portland,  Oregon  97204-  - 
2807;  Telephone:  (503)  326-2724,  FAX: 
(503)  326-7440;  or  Robert  F.  Matthews, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Telephone:  (202)  690- 
0464,  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  )ay  Gueiber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  P.O.  Box 
96456,  Room  2523-S,  Washington,  D.C 
20090-6456;  telephone  (202)  720-2491, 
Fax  No.  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  130  and  Marketing  Order  No.  958  (7 
CFR  part  958),  as  amended,  regulating 
the  handling  of  onions  grown  in  certain 
designated  counties  in  Idaho  and 
Malheur  Coimty,  Oregon,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  efSecX.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regudations,  or  policies,  unless  they 
present  an  irrecondliible  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  e08c(lS)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  cormection 
with  the  order  is  not  in  accordance  with 


law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opport\mity  fat 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  Slates  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  hts  or  her  principal 
place  of  business,  has  jurisdicrtion  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  2a  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  al>out 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  34  handlers 
who  are  subject  to  regulation  imder  the 
order  and  approximately  550  producers 
in  the  production  area.  Small 
agricultural  service  firms,  which 
includes  handlers  of  Idaho-Eastern 
Oregon  onions,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  Idaho- 
Eastern  Oregon  onion  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  interim  final  rule  removes  pack 
and  container  marking  requirements  for 
shipments  of  bulk  containers.  Bulk 
containers  contain  60  pounds  or  more  of 
onions.  Currently,  shipments  of  all 
varieties  of  onions  (except  red)  M^cb 
grade  U.S.  Commercial  or  U.S.  No.  2 
may  not  contain  more  then  30  percent 
U.S.  No.  1  grade  onions,  regardless  of 
container  size.  The  intent  of  this 
requirement  is  to  lessen  the  chances  of 
market  confusion  by  providing  a  clear 
distinction  between  onions  packed  as 
U.S.  No.  1,  the  highest  grade  shipped 
bom  the  production  area,  and  those 
onioiu  paclced  at  the  U.S.  Commercial 
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or  U.S.  No.  2  grade  levels.  Also, 
containers  of  onions  of  the  U.S. 
Commercial  grade  must  be  prominently 
and  conspicuously  marked  to  further 
achieve  toe  distinction  between  the 
various  grades  packed  and  shipped  from 
the  production  area. 

Industry  experience  indicates  that  it  is 
not  important  to  limit  the  percentage  of 
U.S.  No.  1  onions  in  marketing  bulk 
containers,  because  such  onions 
normally  go  to  firms  that  peel,  slice, 
dice,  chop,  or  otherwise  prepare  them 
for  use  in  salad  bars,  fast  food,  or  similar 
retail  outlets.  Shipments  for  the 
wholesale,  retail,  repacker,  and  export 
trade  generally  are  made  in  containers 
weighing  less  than  6G  pounds.  Thus,  the 
risk  of  confusion  among  buyers  as  to  the 
quality  of  onions  for  traditional  bulk 
^ipment  market  outlets  is  quite  low. 
Absent  these  changes,  bulk  shipments  of 
onions  containing  more  than  30  percent 
U.S.  No.  1  grade  onions  would  require 
handlers  to  repack  the  onions  to  meet 
the  30  percent  tolerance  and  thereby 
incur  additional  expenses.  This  rule 
will  especially  benefit  small  handlers 
shipping  bulk  containers  because  such 
handlers  nonnally  operate  with  fewer 
packing  lines  and  pack  fewer  onions. 
This  makes  it  more  difficult  for  small 
handlers  to  repack  lots  to  meet  the  30 
percent  U.S.  No.  1  tolerance  compared 
to  larger  handlers. 

With  the  reduced  packing  costs,  and 
greater  mariteting  flexihility  expected  to 
result  from  these  changes,  small  and 
large  handlers  in  the  fdaho-Eastem 
Oregon  onion  industry  will  be  able  to 
compete  more  effectively  in  the 
marketplace.  Therefore,  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

Section  958. 52  of  the  order  authorizes 
the  issuance  of  grade,  size,  quality, 
container  markings,  peck,  and  container 
regulations  for  any  variety  or  varieties  of 
onions  grown  in  the  production  area. 
Section  958.51  authorizes  the 
modiflcation,  suspension,  or 
termination  of  regulations  issued  under 
section  958.52. 

This  rule  amends  paragraphs  (b)(1)(U) 
and  (a)(3)(i)  of  section  958.3Z8  by 
removing,  for  onions  packed  in 
containers  weighing  60  pounds  or 
greater,  the  current  requirement  that  all 
varieties  of  onions  (except  red)  which 
grade  U.S.  No.  2  or  U.S.  Commercial 
may  not  t>e  shipped  if  more  than  30 
percent  of  the  lot  is  comprised  of  onions 
of  U.S.  No.  1  quality.  This  rule  also 
amends  paragraph  (b)  of  section  958.328 


by  removing,  for  onions  packed  in 
containers  weighing  60  pounds  or 
greater,  the  current  requirement  that 
onions  packed  as  U.S.  Commercial 
grade  shall  have  the  grade  marked 
permanently  and  conspicuously  on  such 
containers.  These  requirements  would 
continue  for  onions  shipped  in 
containers  weighing  less  than  60 
pounds. 

The  committee  imanimously 
recommended  these  changes  at  its  June 
18, 1996,  meeting.  The  committee  meets 
prior  to  and  during  each  season  to 
consider  recommendations  for 
modification,  suspension,  or 
termination  of  the  regulatory 
requirements  for  Idaho-Eastern  Oregon 
onions  which  have  been  issued  on  a 
continuing  basis.  Committee  meetings 
are  open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings,  nie  Department  reviews 
committee  recommendations  and 
information  submitted  by  the  committee 
and  other  available  information,  and 
determines  whether  modification, 
suspension,  or  termination  of  the 

Xlatoiy  requirements  would  tend  to 
iuate  the  declared  policy  of  the  Act 

The  current  requirement  that  all 
varieties  of  onions  (except  red)  which 
grade  U.S.  Na  2  or  U.S.  Oimmercial 
may  not  be  shipped  if  more  than  30 
percent  of  the  lot  is  comprised  of  onions 
of  U.S.  No.  1  quality  is  intended  to 
reduce  market  conhision  by  providing  a 
clear  distinction  between  onions  packed 
as  U.S.  No.  1  and  those  packed  at  the 
U.S.  No.  2  and  U.S.  Commercial  grade 
levels.  The  goal  of  providing  a  clear 
distinction  between  packs  in  the 
marketplace  is  further  achieved  by 
requiring  that  onions  packed  as  U.S. 
Ojmmeroal  grade  shall  have  the  grade 
marked  permanently  and  conspicuously 
on  the  container.  Preventing  market 
confusion  is  important  to  the  industry 
in  maintaining  orderly  marketing,  and 
maxiniizing  industry  shipments. 

The  committee  reports  that  this 
distinction  is  of  little  value  for  bulk 
shipments  of  onions,  which  normally 
ara  used  for  peeling,  chopping,  slicing, 
or  repacking,  and  that  these 
requirements  have  placed  an  undue 
regulatory  burden  on  handlers  and 
unnecessarily  increased  packing  costs 
for  such  shipments.  The  conuniltee 
reports  that  requiring  the  grade  marking 
on  bulk  containers  of  U.S.  Commercial 
grade  onions  is  not  necessary  because 
the  chance  of  market  confusion  between 
handlers  and  buyers  of  bulk  containers 
is  small. 

The  current  requirement  which 
prohibits  the  bulk  shipment  of  a  lot  of 
onions  that  grades  U.S.  No.  2  or  U.S. 
Oimmercial  because  it  is  comprised  of 


more  than  30  percent  U.S.  Na  1  quality 
grade  sometimes  forces  handlers  to 
resort  such  onions,  or  blend  them  with 
poorer  quality  onions  to  bring  the  lots 
into  conformance  with  the  30  percent 
tolerance.  Rather  than  incur  these 
additional  costs,  handlers  sometimes 
send  such  onions  to  lower  value, 
secondary  outlets,  such  as  processing: 
e.g.,  canning.  Freezing,  dehydration,  or 
similar  outlets.  Removing  the  30  percent 
commingling  requirement  for  bulk 
onion  shipments  is  expected  to  provide 
handlers  with  greater  marketing 
flexibility,  reduce  packing  costs,  and 
increase  returns  to  growera.  Removing 
the  U.S.  Commercial  grade  marking 
requirement  for  bulk  containers  is 
expected  to  reduce  handler  packing 
costs  and  remove  an  unnecessary 
regulatory  burden  on  handlers  of  such 
containers. 

The  30  percent  commingling  and 
marking  requirements  for  containers 
with  less  than  60  pounds  of  onions  will 
continue  in  effect  to  maintain  the 
distinction  between  the  various  grades 
shipped  into  non-bulk  markets.  As 
mentioned  earlier,  this  is  necessary  to 
prevent  market  confusion  and  to 
maintain  orderly  marketing  conditions. 

After  consideration  of  all  relevant 
material  presented,  including  the 
committee's  recommendation,  and  other 
available  information,  it  is  found  that 
this  interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  uiuiecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
dale  of  this  rule  until  30  days  after 
publication  in  the  Federal  Kegiater 
because:  (1)  This  rule  relaxes  the  current 
pack  and  container  marking 
requirements  for  bulk  shipments  of 
Idaho-Eastern  Oregon  onions;  (2)  this 
rule  was  unanimously  recommended  at 
a  public  meeting  and  all  interested 
persons  had  an  opportunity  to  express 
their  views  and  provide  input;  (3) 
Idaho-Eastern  Oregon  onion  handlers 
are  aware  of  this  rule  and  need  no 
additional  time  to  comply  with  the 
relaxed  requirements;  (4)  Idaho-Eastern 
Oregon  onions  are  shipped  throughout 
the  year,  and  this  rule  should  be  in 
effect  by  August  IS,  the  date  1996  crop 
shipments  are  expected  to  begin;  and  (5) 
this  rule  provides  a  30-day  comment 
period  and  any  comments  received  will 
be  considered  prior  to  finalization  of 
this  rule. 
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LiM  ofSobiacIa  in  7  CFK  Part  958 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  958  is  amended  as 
follows: 

PART  9S8-OMONS  OROVm  IN 
CERTAIN  OESKJNA-TEO  COUNTIES  IN 
IDAHO,  AND  mALHEUR  COUNTY, 
OREQON 

1.  The  authority  citaUon  for  7  CFR 
part  958  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  958.328  is  amended  by 
revising  paragraphs  (a)(l)(U),(a)(3)(i), 
and  (b)  to  read  as  follows: 

I988.S28    HmdHngraguiMloa 

***** 

(a)*  *  * 

(1)  •  •  • 

(ii)  U.S.  No.  2  or  U.S.  Conunerdal 
grade,  at  least  Vh  inches  minimum 
diameter  but  not  more  than  30  percent 
of  the  lot  shall  be  comprised  of  onions 
of  U.S.  No.  1  quality  when  packed  in 
containen  weighing  less  than  60 
pounds;  or 

•  *        •        •        * 

(3)*   *  * 

(i)  U.S.  No.  2  or  U.S.  Commercial 
grade,  at  least  3  inches  minimum 
diameter,  but  not  more  than  30  percent 
of  the  lot  shall  be  comprised  of  onions 
of  U.S.  No.  1  quality  when  packed  in 
containers  weighing  less  than  60 
pounds;  or 

•  *        •        *        ■ 

(b)  Pack.  Onions  packed  as  U.S. 
Commercial  grade  in  containers 
weighing  loss  than  60  pounds  .shall  have 
the  grade  marked  permanently  and 
conspicuously  on  the  container. 

•  •        •        *        * 

Dated:  July  25, 1S9«. 
Shaim  BoaarLaurilsaB, 

Acting  Diwctor,  Fniit  and  Vegetable  Division. 
IFR  Doc.  96-19375  Piled  7-30-96;  8:45  ami 
■UMQ  oooa  «i»-<a-p 


7CFR  Part  981 

[OoekM  Na  FV9ft-mi-2  IFR] 

Almonds  Grown  in  CaHfomla; 
Aesaasment  Rata 

AOENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
Almond  Board  of  California  (Board) 


under  Marketing  Order  No.  981  for  the 

1996-97  and  subsequent  crop  years.  The 
Board  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of 
almonds  grown  in  California. 
Authorization  to  assess  almond 
handlers  enables  the  Board  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
DATES:  Effective  July  1, 1996.  ConunenU 
received  by  August  30, 1996,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

AOOflESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  # 
(202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTXER  INFORMATION  CONTACT: 
Tershirra  Yeager,  Marketing  Assistant, 
Marketing  Order  Administrative  Branch, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2522-S, 
Washington,  DC  20090-6456,  telephone 
(209)  720-5127,  or  FAX  t  (202)  720- 
5698;  or  Kathleen  M.  Firm,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2522-S,  Washington, 
DC  20090-6456,  telephone  (202)  720- 
1509  or  FAX  «  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guetber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
DC  2009O-64S6:  telephone:  (202)  720- 
2491,  Fax*  (202)  720-5698. 
StJPPI,aiB«TARY  infORMATMN:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  981  (7  CFR  part  981), 
ragulating  the  handling  of  almonds 
grown  in  California.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  almonds  are  subject 


to  assessments.  Funds  to  administer  the 
order,  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  almonds 
beginning  July  1, 1996,  and  continuing 
until  amended,  suspended  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
pro<:eeding8  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(l5)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  cormecUon 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therobom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  en 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  tha 
entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  rule  on  small  entities. 

'The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
beRalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  7,0(X) 
producere  of  California  almonds  under 
this  marketing  order,  and  approximately 
115  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  ara  defined  as 
those  whose  annual  receipts  are  less 
than  J5,000,000.  The  majority  of 
California  almond  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  California  almond  marketing 
oixier  provides  authority  for  the  Board, 
with  the  approval  of  the  E)epertmenl,  to 
formulate  an  annual  budget  of  expenses 
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and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Boardf  are  producers  and 
handlers  of  California  almonds.  They 
are  familiar  with  the  Board's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
poaition  to  formulate  an  appropriate 
budget  The  assessment  rale  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  had  an  opportunity  to 
participate  and  provide  input. 

The  Board  met  on  May  10,  1996,  and 
unanimously  recommended  1996-97 
crop  year  expenditures  of  $6,426,500 
and  an  assessment  rate  of  $0.01  per 
pound  of  almonds.  In  comparison,  last 
year's  budgeted  expenditures  were 
$4,952,591  with  the  assessment  rate  of 
$0.75  per  pound.  Major  expenditures 
recommended  by  the  Board  for  the 
1996-97  crop  year  include  $3,333,500 
for  information  and  research,  $731,534 
for  salaries,  $660,500  for  international 
programs,  $558,131,  production 
research.  $97,470  for  travel,  and  $91,160 
for  crop  estimate. 

Of  the  $3,333,500  budgeted  for 
information  and  research,  the  Board 
allotted  $1,553  million  for  a  "coupon" 
promotion  project  to  be  conducted  on  a 
national  scale,  hi  the  1995-96  crop  year, 
$250,000  was  budgeted  for  a  similar 
project  on  a  smaller  scale.  The  Board 
will  only  conduct  the  1996-97  budgeted 
project  if  the  1995-96  smaller  scale 
project  proves  to  be  beneficial  to  the 
industry.  The  success  of  this  program 
will  be  determined  after  the  1995-96 
crop  year  is  completed.  In  the  event  the 
Board  decides  not  to  undertake  this 
project,  appropriate  adjustments  will  be 
made  when  billing  handlers. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
receipts  of  California  almonds.  Almond 
shipments  for  the  year  are  estimated  at 
504.4  million  pounds  which  should 
provide  $5,044  million  in  assessment 
income.  Income  derived  from  handler 
assessments,  interest,  a  production 
research  conference,  Market  Access 
Program,  along  with  funds  derived  frtjni 
the  Board's  authorized  reserve  will  be 
adequate  to  cover  budgeted  expenses. 
Any  unexpended  funds  from  the  1996- 
97  crop  year  may  be  carried  over  to 
cover  expenses  during  the  first  four 
months  of  the  1997-98  crop  year. 

While  this  rule  may  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  beoents  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 


has  determined  that  this  rule  mil  not 

have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  available  information. 

Although  this  assessment  rate  is 
effisctive  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  fiscal  period  to  recommend 
a  budget  of  expenses  and  consider 
reoommendations  for  modification  of 
the  aaaeaament  rate.  The  date*  and  times 
of  Board  meetings  are  available  from  the 
Board  or  the  Department.  Board 
meetings  are  open  to  the  public  and 
interested  persons  may  express  their 
views  at  these  meetings.  The 
Department  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rale  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The  Board's 
1996-97  budget  and  those  for 
subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendations 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  S  U.S.C  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  e%ct  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
pubhcation  in  the  Federal  Register 
because:  (1)  The  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  crop  year  began  on  July  1, 
1996,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  the  crop 
year  apply  to  all  assessable  California 
almonds  handled  during  the  crop  yean 
(3)  handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Board  at  a  public  meeting  and  is 
similar  to  other  budget  actions  issued  in 
past  years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 


considered  prior  to  fioalization  of  this 
rule. 

List  ofSabiecis  in  7  CFK  Pail  sn 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
require.nents. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  981  is  amended  as 
follows: 

PART  961— ALMONDS  anOMm  M 
CAUFOflNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  teed  as  follows: 

Aiilliaritjr:  7  U.S.C  601-674. 

NoiK  This  section  will  appear  in  the  Oxls 
of  Fedeial  I^ulations. 

2.  In  part  981,  a  new  subpart  Is  added 
consisting  of  section  981.343  to  read  as 
follows: 

Subpft    Ainnnwnt  r»to». 

IM1.343    Aaaeaament  rale. 

On  and  after  July  1, 1996,  an 
assessment  rate  of  $0.01  cent  per  pound 
of  assessable  almonds  is  established  for 
California  almonds. 

Dated:  |uiy  25.  1996. 
Sharon  Boner  Lauritacn, 
Acting  Director.  Frvit  and  VegBtable  Diviakm. 
IFR  Doc  96-19377  Filed  7-30-96;  8:4S  ami 

OKIMQ  coot  Ml*-».r 


7CFR  Part  993 

(Ood««  Na  FV96-M3-1  IFR] 

Dried  Prunes  Producad  hi  CaHfOmia; 
Assessment  Rats 

M3BKY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  role  with  request 

for  comments. 

summary:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
Prune  Marketing  Committee 
(Committee)  under  Marketing  Order  No. 
993  for  the  1996-97  and  sub^uent 
crop  years.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  dried  prunes  produced  in 
California.  Authorization  to  assess 
prune  handlers  enables  the  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program. 

DATES:  Effective  on  August  1, 1996. 
Comments  received  by  August  30. 1996, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

AOORESSES:  Interested  persons  are 
invited  to  submit  written  comments 
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concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456.  room  2523-S, 
Washington,  DC  20090-6456.  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FUfmiER  INFORMATION  CONTACT: 
Mary  Kate  Nelson,  Marketing  Assistant. 
Marketing  Order  Administration 
Brancli,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  suite  102B,  2202  Monterey 
Street,  Fresno,  California  93721, 
telephone  209-»87-5901.  FAX  209- 
487-5906,  or  Martha  Sue  Clark,  Program 
Assistant,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  964S6,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  FAX  202-720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  ]ay  Guerber,  Marketing 
Order  Administration  Branch.  Fnut  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
2491,  FAX  202-720-5698. 
StiPPLBMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993,  both  as  amended  (7 
C^R  part  993),  regulating  the  handling 
of  dried  prunes  produced  in  Cahfornia, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Departxgent  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  role  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Rafonn.  Under  the  marketing  order  now 
in  efbct,  Caliibmia  prune  handlers  are 
subject  to  assessments.  Funds  to 
adininister  the  order  are  derived  fixnn 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  primes 
beginning  August  1, 1996,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(AJ  of  the  Act,  any 


handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  slating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  role  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  mling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  ecting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,400 
producers  of  dried  prunes  in  the 
production  area  and  approximately  21 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
California  dried  prune  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  California  prune  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  on  annual  budget  oT  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  California 
dried  prunes.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs  of 
goods  and  services  in  tbeir  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  btidget  and  assessment 
rate.  "The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input 


The  Committee  met  on  June  27, 1996, 
and  unonimously  recommended  1996- 
97  expenditures  of  $283,500  and  an 
assessment  rate  of  $1.50  per  salable  Ion 
of  dried  pnmes.  In  comparison,  last 
year's  budgeted  expenditures  were 
$275,280.  The  assessment  rate  of  $1.50 
per  salable  ton  is  $0.05  lower  than  last 
year's  established  rale.  Major 
expenditures  recommended  by  the 
Committee  for  the  1996-97  crop  year 
include  $142,120  for  salaries  and  wages, 
$30,000  for  research  and  development. 
$22,0<X)  for  office  rent,  $20,000  for 
travel,  $11,000  for  an  acreage  survey, 
$8,430  for  the  reserve  for  contingency, 
and  $6,500  each  for  office  supphes  and 
data  processing.  Budgeted  expenses  for 
these  items  in  1995-96  were  $131,320, 
$30,000.  $22,000,  $20,000,  $10,500. 
$19,310,  $5,000,  and  $3,500, 
respectively. 

'The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  dried  prunes. 
Dried  prone  shipments  for  the  year  are 
estimated  at  189,000  salable  tons  which 
should  provide  $283,500  in  assessment 
income.  Income  derived  from  handler 
assessments  will  be  adequate  to  cover 
budgeted  expenses.  Any  funds  not 
expended  by  the  Committee  during  a 
crop  year  may  be  used,  pursuant  to 
§  993.81(c),  for  a  period  of  five  months 
subsequent  to  that  crop  year.  At  the  end 
of  such  period,  the  excess  ftmds  are 
returned  or  credited  to  handlers. 

This  action  will  reduce  the 
assessment  obligation  imposed  on 
handlers.  While  this  role  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  will 
be  offitet  by  the  benefits  derived  from 
the  operation  of  the  marketing  order. 
Therefore,  the  AMS  has  determined  that 
this  roie  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

The  assessment  rate  established  in 
this  role  will  continue  in  eflect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
informadon. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
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consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  IJepartment  will  evaluate 
Commillee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1996-47  budget  and  thoae 
for  subsequent  crop  years  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  tiepartment. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Corruniltee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  e%ctuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  uimecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  efiective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis:  (2)  the  1996-97  crop  year  begins 
on  August  1, 1996,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  each  crop  year  apply  to 
all  assessable  dried  prunes  handled 
during  such  crop  year:  (3)  handlers  are 
aware  of  this  action  whidi  was 
unanimously  recommended  by  the 
Corruniltee  at  a  public  meeting  And  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years:  and  (4)  this  interim 
final  rule  provides  a  30-day  conmient 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subfecla  in  7  CFK  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  sat  forth  in  the 
preamble,  7  CFR  part  993  is  amended  as 
follows: 

PART  993— OfflED  PRUNES 
PflOOUCED  m  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 

part  993  continues  to  read  as  follows: 

yt7U  AC  601-67*. 


2.  A  new  Subpart — Assessment  Rates 
and  a  new  §  993.347  are  added  to  read 
as  follows: 

Suto(mn    Ai— nment  Hates 


{993.S47 

On  and  after  August  1, 1996,  an 
assessment  rale  of  SI  .SO  per  salable  ton 
is  established  for  California  dried 
prunes. 

Dated:  |uly  25. 1996. 
Sharen  Bmaar  Laufilien, 
Acijag  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc  96-19376  Filed  7-30-«6:  B:4S  ami 


Neta:  Thi;  section  will  appear  in  the  Code 
of  Federal  Ragulationa. 


Rural  UWWm  Service 
7  CFR  Part  1770 

RINOS72-AB10 

AecounOng  Raquiramants  for  RtlS 
Talecoimnunlcationa  Boiraarwa 

AOENCY:  Rural  Utilities  Service,  USOA. 
ACTK)N:  Final  rule. 

summary:  The  Rural  Utilities  Service 
(RUS)  is  amending  its  regulations  on 
accounting  policies  and  procedures  for 
RUS  telecommunications  borrowers  as 
set  forth  in  RUS's  regulations 
concerning  Accounting  System 
Requirements  for  RUS 
Telecommunications  Borrowers.  This 
rule  establishes  an  accoimting 
interpretation  for  postretirement 
benefits  that  addresses  both  the 
requirements  of  the  Financial 
Accounting  Standards  Board  (FASB) 
and  the  Federal  Communications 
Commission  (FOC).  It  also  sets  forth 
accounting  interpretations  thai  establish 
uniform  accounting  procedures  for 
Rural  Telephone  Bank  (RTB)  stock, 
cushion  of  credit  investments.  Rural 
Economic  Development  loans  and 
grants,  and  satellite  or  cable  television 
service  investments. 
EFFECTIVE  DATE:  This  rule  is  effective 
August  30,  1996. 

FOn  FURTHER  (NFOMUTKIN  CONTACT:  Ms. 
Roberta  D.  Purcell,  Director,  Program 
Accounting  Services  Division,  Rural 
Utilities  Service,  STOP  1523,  room 
2221,  South  Building,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250- 
1523,  telephone  numbn  (202)  720- 
9450. 

StIPfUlgMTARY  itronMATioM: 

Executive  Order  12Me 

This  final  rule  has  been  determined  to 
be  not  signiFicant  for  the  purposes  of 
Executive  Oder  12866  and  tlierefore 


has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMBJ. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  the  R^ulalory 
Flexibility  Act  (5  U.S.C  601  et  seq.) 
does  not  apply  lo  this  final  rule. 

Information  Collection  and 
Recordkeeping  Requirements 

Tlie  information  collection  and 
recordkeeping  requirements  contained 
in  this  rule  have  been  approved  by  OMB 
under  control  number  0572-0003 
pursuant  to  Ihe  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended.)  Comments  regarding  these 
requirements  may  be  sent  to  Roberta  D. 
Purcell,  Director,  Program  Accounting 
Services  Division,  Rural  Utilities 
Service,  STOP  1523,  Washington,  DC 
20250-1523. 

National  Environmenlal  Policy  Act 
Ceitificalion 

The  Administrator,  RUS,  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
envirorunental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Program  under 
numbers  10.851^Rural  Telephone 
Loans  and  Loan  Guarantees  and 
10.852— Rural  Telephone  Bank  loans. 
This  catalog  is  available  on  a 
subscription  bests  from  the 
Superintendent  of  Documents,  the 
United  States  (^vernment  Printing 
Office,  Washington,  DC  20402. 

EzecwUve  Order  12372 

This  Hnal  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Deportment  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  RUS  and  RTB 
loans  and  loan  guarantees,  and  RTB 
loans,  to  governmental  and 
nongovernmental  entities  bom  coverage 
under  this  order. 

ExacutiTe  Order  1Z778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  final  rule:  (1)  Will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
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this  rule:  (2)  Will  not  have  any 
retroactive  effect;  and  (3)  Will  not 
require  administrative  proceeding 
before  parties  may  iile  suit  challenging 
the  provisions  of  this  proposed  rule. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  progrem  to  eliminate 
uiuiecessary  regulations  and  improve 
those  that  remain  in  force. 

Background 

In  order  to  facilitate  the  effective  and 
economical  operation  of  a  business, 
adequate  and  reliable  RnaiKial  records 
must  be  maintained.  Accounting  records 
must  provide  a  clear,  accurate  picture  of 
current  economic  conditions  from 
which  management  can  make  informed 
decisions  in  charting  the  company's 
future.  The  rate  regulated  envirorunent 
in  which  a  telecorrununicalions  carrier 
operates  causes  an  even  greater  need  for 
financial  information  that  is  accurate, 
complete,  and  comparable  with  that 
generated  by  other  carriers.  For  this 
reason,  the  FCC  prescribes  a  Uniform 
System  of  Accounts  (USoA)  for  the 
telecommunications  industry. 

RUS,  as  a  Federal  lender  and 
mortgagee,  and  in  furthering  the 
obiectives  of  the  Rural  Electrification 
Act  (RE  Act)  (7  U.S.C  901  et  seq.)  has 
a  legitimate  programmatic  interest  and  a 
substantial  financial  interest  in 
requiring  adequate  records  to  be 
maintained.  In  order  to  provide  RUS 
with  financial  information  that  can  be 
analyzed  and  compared  with  the 
operations  of  other  borrowers  in  the 
RUS  program,  all  RUS  borrowers  must 
maintain  financial  records  that  utilize 
uniform  accounts  and  uniform 
accounting  policies  and  procedures.  The 
standard  RUS  security  instrument, 
thereforo,  requires  borrowers  to 
maintain  their  books,  records,  and 
accounts  in  accordance  with  methods 
and  principles  of  accounting  prescribed 
by  RUS  in  llie  RUS  USoA  for  its 
telecommunications  bonowere. 

To  ensure  that  borrowers  consistently 
account  fer  and  apply  the  provisions  of 
recent  pronouncements  of  the  FASB  and 
the  FCC.  the  RUS  USoA  must  be  revised 
and  updated  as  changes  in  generally 
accepted  accounting  principles  and  the 
FCC  USoA  occur.  RUS  is,  therefore, 
establishing  a  new  accounting 
interpretation  that  addresses  the 
accounting  requirements  set  forth  in 
Statement  of  Financial  Accounting 
Standards  No.  106,  Employers' 
Accounting  for  Postretirement  Benefits 
Other  Than  Pensions  (Statement  No. 
106).  Statement  No.  106  requires 
reporting  entities  to  accrue  the  expected 


cost  of  postretirement  benefits  during 
the  years  the  employee  provides  service 
to  the  entity.  Copies  of  Statements  of 
Financial  Accounting  Standards  may  be 
obtained  from  the  Order  Department  of 
the  Financial  Accounting  Standards 
Board,  401  Merritt  7,  P.O.  Box  5116, 
Norwalk,  Cormecticut  06856-5116. 

RUS  is  also  establishing  an 
accounting  interpretation  for  RTB  bank 
stock  that  sets  forth  the  journal  entries 
necessary  to  record  the  required 
purchase  of  Class  B  RTB  stock, 
patronage  refunds  in  the  form  of 
additional  shares  of  Class  B  RTB  stock, 
purchases  of  Class  C  stock,  and 
dividends  received  on  Class  C  stock. 
The  interpretation  also  addresses  the 
proper  accounting  for  the  conversion  of 
Class  B  stock  to  Class  C  stock  after  all 
RTB  loans  have  been  repaid. 

RUS  is  also  setting  forth  an 
accounting  interpretation  that 
establishes  the  accounting  policies  and 
procedures  for  the  Rural  Economic 
Development  loan  and  grant  programs 
recently  established  by  the  Rural 
Business  and  Cooperative  Development 
Service  and  for  investiaents  in  satellite 
and  cable  television  services. 


A  proposed  rule  entitled  Accounting 
Requirements  for  R£A 
Teleconununications  Borrowers, 
published  September  14, 1994,  at  59  FR 
47097,  invited  interested  parties  to 
submit  comments  on  or  before 
November  14, 1994.  (^mmenls  were 
received  from  telecommunications 
borrowers,  certified  public  accountants 
(CPAs),  state  v/ide  associations,  and 
national  trade  associations.  The 
following  paragraphs  address  the 
various  topics  that  were  discussed  by 
the  commenters. 

Interpretation  No.  101,  Postretirement 
Benefits 
Comment.  Some  commenters 

questioned  the  need  for  actuarial  studies 
if  the  only  benefit  provided  is  an  item 
such  as  local  phone  service. 

Response.  As  with  all  statements 
issued  by  FASB,  the  provisions  of 
Statement  No.  106  need  not  be  applied 
to  immaterial  amounts.  If  the  borrower 
and  the  independent  CPA  engaged  to 
perform  the  annual  audit  of  the 
borrower's  financial  statements  are 
satisfied  as  to  the  immateriality  of  a 
benefit  provided.  Statement  No.  106 
need  not  be  adopted  and  accordingly,  an 
actuarial  study  is  not  required.  It  should 
be  noted,  however,  that  an  initial 
actuarial  study  may  be  necessary  in 
order  to  determine  Ihe  materiality  of  the 
benefit  provided.  For  this  reason,  no 
revision  was  made  to  the  final  rule. 


Comment.  Several  commenters 
presented  arguments  for  retaining  the 
option  to  immediately  recognize  the 
transition  obligation  created  by  the 
implementation  of  Statement  No.  106. 

Hesportse.  On  December  26,  1991,  the 
FCC  issued  6  FCC  Red  7560,  which 
requires  telecommunications  carriers  to 
recognize  the  transition  obligation  on  a 
delayed  basis  thereby  eliminating  the 
option  of  immediate  recognition.  In 
order  to  ensure  the  consistent  and 
uniform  opplication  of  generally 
accepted  accounting  principles  among 
all  telecommunications  borrowers,  RUS 
requires  its  borrowers  to  comply  with 
the  FOC  USoA.  Therefore,  all  RUS 
borrowers  are  required  lo  adopt  the 
delayed  recognition  required  by  the 
FCC.  If  a  state  regulatory  body  requires 
immediate  recognition  of  the 
poetretirement  benefit  transition 
obligation,  the  transition  obligation 
should  be  recognized  on  a  delayed  basis 
with  the  jurisdictional  difference 
accounts  used  to  effSect  compliance  with 
the  state  requirements. 

Interpretation  No.  102,  Rural  Telephone 
Bank  Stock 

Comment.  Several  commenters 
suggested  that  the  purchase  of  Class  B 
RTB  stock  should  be  accounted  for  as  an 
increase  in  interest  expense  or  as  an 
amortizable  loan  cost  rather  than  as  the 
acquisition  of  an  asset. 

Response.  While  the  investment  in 
Class  B  RTB  stock  is  a  requirement  for 
a  borrower  to  secure  financing  from  the 
RTB,  the  owner  of  Class  B  RTB  stock  is 
entitled  to  patronage  refunds  in  the  form 
of  additional  shares  of  Class  B  slock. 
When  a  borrower  has  repaid  ell  of  its 
RTB  loans,  the  borrower.may  request 
that  the  Class  B  stock  be  converted  into 
Class  C  stock.  Class  C  stock  earns  cash 
dividends  and  may  be  redeemed  at 
some  future  time  in  accordance  with  the 
bylaws  of  the  RTB.  The  aforementioned 
characteristics  are  indicative  of  an 
investment,  not  on  item  of  expense,  and 
as  such,  no  revision  was  made  to  the 
final  mie. 

Comment.  One  commenter  staled  that 
income  should  be  recognized  at  the  time 
the  patronage  refund  is  allocated  to  the 
owners  of  Class  B  RTB  stock  in  order  to 
insure  that  members  of  a 
telecommunications  cooperative  receive 
their  fair  share  of  the  patronage  refund. 

Response.  In  1975,  this  issue  was 
considered  by  the  Staff  Subcommittee 
on  Accounts  of  Ihe  National  Association 
of  Regulatory  Utility  Commissioners. 
Because  Class  B  RTB  stock  has  no 
known  market  value,  pays  no  return  or 
interest,  and  cannot  be  alienated  except 
in  connection  with  the  transfer  of  the 
outstanding  RTB  loan,  Ihe  committee 
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recommended  that  the  patronage 
refunds  be  recorded  as  a  memoi[andum 
entry  on  the  books  of  account  until  such 
time  as  the  value  of  the  stock  is  realized, 
in  cash,  through  its  redemption. 

Comment.  Several  commenters  raised 
issues  regarding  RTB  privatization. 

Response.  When  privatization  of  the 
RTB  actually  begins,  any  necessary 
revisions  to  this  regulation  will  be 
proposed  and  exposed  for  comment  at 
that  time. 

Comment.  One  commenter  questioned 
the  delerminability  of  the  fair  value  of 
Class  C  stock  based  on  Accounting 
Principle  Board  Opinion  No.  29. 
Accounting  for  Nonmonetary 
Transactions  (Opinion  No.  29). 

Besponse.  The  conversion  of  Class  B 
RTB  stock  to  Class  C  RTB  stock  meets 
the  definition  of  a  noiunonetary 
exchange  as  set  forth  in  Opinion  No.  29. 
In  Opinion  No.  29,  the  Accounting 
Principles  Board  concluded  that  the 
accounting  for  noiunonetary 
transactions  should  be  based  upon  the 
fair  value  of  the  assets  involved. 
Paragraphs  2S  li  26  of  the  opinion, 
however,  raise  questions  concerning  the 
determination  of  bir  value  within 
reasonable  limits.  While  the  face  value 
of  Class  C  stock  is  considered  to  be  its 
surrender  value,  the  indefinite  nature  of 
its  realizability  requires  the 
consideration  of  the  time  value  of 
money.  Calculating  the  present  value  of 
the  Class  C  stock  is  not  feasible  because 
it  is  not  known  when  the  Class  C  stock 
iwill  become  redeemable.  Therefore,  the 
fair  value  of  this  transaction  cannot  be 
determined  within  reasonable  limits 
and  as  such,  must  be  accounted  for  at 
the  recorded  value  of  the  CUass  B  RTB 
stock.  The  final  rule  has  been  revised 
accordingly. 

Cominent.  Several  commenters 
expressed  concern  regarding  the  tax 
issues  that  would  be  raised  if  income  is 
recognized  at  the  time  Class  B  stock  is 
converted  into  Class  C  stock. 

Besponse.  While  income  lax  issues 
are  of  great  concern  to  RUS  borrowers 
and  we  are  sympathetic  to  these 
concerns,  accounting  interpretations 
issued  by  RUS  must  be  based  upon  the 
appropriate,  consistent  application  of 
generally  accepted  accounting 
principles  (GAAP).  As  such.  RUS 
cannot  prescribe  accounting 
requirements  that  do  not  comply  with 
GAAP  in  fn  effort  to  circumvent  either 
Federal  or  state  income  tax  laws.  It 
should  be  noted,  however,  that  by 
recording  the  conversion  of  Class  B 
stock  at  its  recorded  value,  no  income 
is  recognized  until  the  Class  C  slock  is 
actually  redeemed. 


Interpretation  No.  103,  Cushion  of 
Credit  Investments 

Comment.  One  dommenter  suggested 
that  interest  earned  on  the  RUS  Cushion 
of  Credit  account  should  be  recorded  as 
a  credit  to  interest  expense  rather  than 
interest  income  under  the  "right  of        * 
offset"  as  discussed  in  FASB  Technical 
Bulletin  No.  88-2,  Definition  of  a  Right 
of  Setoff  (FTB  No.  88-2). 

Response.  FTB  No.  88-2  was 
superseded,  in  its  entirety,  by  FASB 
Interpretation  No.  39,  Offsetting  of 
Amounts  Related  to  Certain  Contracts 
(Interpretation  No.  39).  Interpretation 
No.  39  states  that  the  offsetting  of  assets 
and  liabilities  in  the  balance  sheet  is 
improper  except  where  a  right  of  offset 
exists.  A  right  of  offset  exists  only  when 
each  of  two  parties  owes  the  other 
determinable  amounts.  In  accordance 
with  paragraph  5,  footnote  2,  of 
Interpretation  No.  39,  cash  on  deposit  at 
a  financial  institution  must  be 
considered  cash  by  the  depositor  rather 
than  an  amount  owed  to  the  depositor. 
Therefore,  deposits  in  the  RUS  Cushion 
of  Oedit  account  do  not  meet  the 
criteria  required  for  offsetting  against 
the  principle  owed  on  an  outstanding 
RUS  loan.  As  such,  no  offset  of  interest 
income  and  expense  is  appropriate 
under  bitarprelation  No.  39  and  no 
revision  was  made  to  the  final  rule. 

Interpretation  No.  104,  Bural  Economic 
Development  Loan  and  Grant  Program 

Comment.  Two  commenters  objected 
to  recording  the  funds  received  from  a 
Rural  Economic  Development  grant  as 
income. 

Response.  The  establishment  of  a 
revolving  loan  program  with  Federal 
grant  funds  creates  special  concerns 
from  an  accounting  perspective.  The 
customary  Federal  grant  is  made  for  a 
specific  project  or  purpose.  The  income 
to  the  grantee  is  ofbet  by  the  costs 
incurred  in  the  project,  thereby 
eliminating  any  net  income  effect.  When 
a  revolving  loan  program  is  established, 
however,  the  grantee  incurs  no 
immediate  expense  with  which  to  offset 
the  grant  proceeds.  The  grant  proceeds 
are  loaned  to  a  third  party  thereby 
creating  an  asset  (receivable)  from  that 
third  party.  As  the  loan  is  repaid,  the 
asset  is  reduced  and  additional  funds 
are  available  for  relending.  While  there 
may  be  the  incidental  costs  of 
administering  the  loan  program,  no 
additional  costs  are  incurred  until  a 
loan  actually  goes  into  default.  In  fact, 
under  the  Rural  Business  and 
C^Mpenitive  Development  Service's 
grant  program,  after  the  initial  grant 
funds  have  been  loaned  and  repaid,  the 
borrower  may  charge  a  reasonable  rale 


of  interest  on  its  revolving  loons.  The 
grant  program  may,  therefore,  actually 
become  income  producing. 

Additionally,  because  7  CFR  Part 
1703,  Subpart  B,  Rural  Economic 
Development  Loon  and  Grant  Program, 
is  somewhat  ambiguous  as  to  the  final 
disposition  of  the  grant  funds  upon 
termination  of  the  revolving  loan 
program,  further  accounting  concerns 
are  raised. 

The  accounting  for  a  rural  economic 
development  grant  is  therefore, 
dependent  upon  the  grant  agreement 
itself.  If  the  grant  agreement  requires 
repayment  of  the  hinds  upon 
termination  of  the  revolving  loan 
program,  the  funds  must  be  recorded  as 
a  liability.  If  the  grant  agreement 
stipulates  that  there  is  no  obligation  for 
repayment,  the  funds  should  be 
recorded  as  a  permanent  infusion  of 
capital.  If,  however,  the  agreement  is 
silent  as  to  the  final  disposition  of  the 
grant  fluids,  the  funds  must  be  recorded 
as  income.  The  final  rule  has  been 
revised  accordingly. 

Interpretation  No.  105,  Satellite  and 
Cable  Television  Services 

Comment.  One  commenter  suggested 
that  this  interpretation  should  apply  to 
any  type  of  service  offered  through  a 
subsidiary,  joint  venture,  or  as  a 
se^ent  of  an  entity's  operations. 

Besponse.  While  the  underlying 
accounting  principles  used  to  establish 
this  accounting  interpretation  are 
applicable  to  any  type  of  service  offered 
through  a  subsidiary,  joint  venture,  or  a 
segment  of  an  entity's  operations,  the 
purpose  of  this  interpretation  was  to 
specifically  address  borrowers' 
investments  in  satellite  and  cable 
television  services.  For  this  reason,  no 
revision  was  made  to  the  final  rule. 

List  orSobjects  in  7  CFR  Part  1770 
Atxounting,  Loan  programs — 

communications.  Reporting  and 

recordkeeping  requirements,  Rural 

areas.  Telecommunications,  Uniform 

System  of  Accounts. 
For  the  reasons  set  forth  in  the 

preamble,  RUS  hereby  amends  7  CFR 

chapter  XVn  as  follows: 

PART  1770-ACCOUNTMO 
REQUIREMENTS  FOR  RUS 
TELECOMMUNiCATIONS 
BORROWERS 

1.  The  authority  citation  for  part  1770 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901  etaeq.;7 
U.S.C1921  ct  ssq.;  Pub.  L  103-354, 106  Stat. 
3178  (7  U.S.C  6941  et  leq.V 

2.  Subpart  C  is  added  to  read  as 
follows: 
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Sulipart  C — Accounting  Interpretations 

1770.26  Cenonil. 

1770.27  Deriniliom. 
1770.28-1770.45    IReservedj 

Appsndtx  ID  Sulipart  C— Accounting 
Maitnds  and  Procedures  Required  of  AN 
Boirowers 

Sub|>8it  C— Accounting  IntecprvlaUons 

{1770.2S    Qsnersl. 

(s)  The  standard  provisions  of  the 
security  instruments  utilized  by  the 
Rural  Utilities  Service  (RUS)  and  the 
Rural  Telephone  Bank  (RTB)  for  all 
telecommunications  borrowers  require 
borrowers  to  at  all  times  keep  and  safely 
preserve,  proper  books,  records,  and 
accounts  in  which  full  and  true  entries 
will  be  made  of  all  of  the  dealings, 
business,  and  affairs  of  the  borrower  in 
accordance  with  the  methods  and 
principles  of  accounting  prescribed  by 
the  state  regulatory  body  having 
jurisdiction  over  the  borrower  and  by 
the  Federal  Ckimmunicadons 
Commission  (FCC)  in  its  Uniform 
System  of  Accounts  for 
telecommunications  companies  (47  CFR 
part  32],  as  those  methods  and 
principles  of  accounting  are 
supplemented  from  lime  to  time  by 
RUS. 

(b)  This  subpart  implements  those 
standard  provisions  of  the  RUS  and  RTB 
security  instruments  by  prescribing 
accounting  principles,  methodologies, 
and  procedures  applicable  to  all 
telecommunications  borrowers  for 
particular  situations. 

11770.27    OellnlttoiM. 

As  used  in  this  part: 

Borrower  is  an  RUS 
telecommunications  borrower. 

Cushion  of  Credit  Account  is  a  5 
percent  interest  bearing  account 
established  by  RUS  in  which  all 
voluntary  payments  or  overpayments  on 
Rural  Electric  and  Telephone  Revolving 
Funds  after  October  1,  1987,  are 
deposited. 

FCC  is  the  Federal  Communications 
Commission. 

Part  32  is  47  CFR  Part  32,  Uniform 
Systeiri  of  Accounts,  issued  by  the 
Federal  Communications  Commission. 

RAO  is  the  Responsible  Accounting 
Officer  of  the  Federal  Cximraunicalions 
Commission. 

RE  Act  is  the  Rural  Electrification  Act 
of  1936,  as  amended  (7  U.S.C.  901  et 
seq.). 

RETBF  is  the  Rural  Electric  and 
Telephone  Revolving  Fund. 

BTB  is  the  Rural  Telephone  Bank. 

RUS  is  the  Rural  Utilities  Service,  an 
agency  of  the  United  Stales  Department 


.  of  Agriculture,  or  its  predecessor  or 
successor. 

1 1770.28— l77a4S   [Raaer«id] 

Appendix  to  Subpart  C— Accounting 
Methods  and  Procedures  Required  of 
All  Borrowers 

Ait  borrawant  siiall  maintain  and  keep 
their  books  of  accounts  and  all  other  books 
and  records  which  support  the  entries  in 
such  traoks  of  accounts  in  accordance  with 
the  accounting  prindplea  prescribed  in  this 
appendix. 

Numerical  Index 

Number  and  Title 

101  Postretinnnent  Benefits 

102  Rural  Telephone  Bank  Stock 

103  Cushion  of  Credit  Investments 

1(M    Rural  Economic  Development  Loao  and 

Grant  Program 
IDS    Satellite  and  Cable  Television  Services 
106    Consolidated  Financial  Statements 

Subfect  Matter  Index  Numtjer 

C 

Cable  Television  Services 105 

Consolidated   Financial  State- 
ments  - 106 

Cushion  of  Credit  lavestmants  103 

E 
Economic  Development   Loan 

and  Grant  Program  104 

F 
Financial       Statements — Con- 
solidated  106 

1 
Investments — Cushion  of  Qed- 

It  103 

P 

Postratirament  Benelifs 101 

R 
Rural  Economic  Development 

L.oan  and  Grant  Program  —  104 

Rural  Telephone  Bank  Stock  ...  102 

S 

Satellite  Television  Ssnricae  ...  lOS 

Stock— Rural  Telephone  Bank  102 

101     Postietiremenl  Benefits 

A.  Statement  of  Financial  Accounting 
Standards  Na  106,  Employers'  Accounting 
for  Postretirement  Benefits  Other  than 
Pensions  (Statement  No.  106),  requires 
reporting  entities  to  accrue  the  expected  cost 
of  postretirement  benefits  during  the  years 
the  employee  provides  service  to  the  entity. 
For  purposes  ofepptying  the  provisions  of 
Statement  No.  106,  memlwrs  of  the  board  of 
directora  are  considered  to  be  employees  of 

'  the  cooperative.  Prior  to  the  issuance  of 
Statement  No.  106,  most  reporting  enbties 
accounted  Dor  postretirement  Iwnefit  costs  on 
a  "pay-as-you-go"  l»sis:  that  is.  costs  %vere 
recognized  when  paid,  not  when  the 
employee  provided  service  to  the  entity  in 
exchange  for  the  benefits.  (Statement  106  is 
available  from  the  Financial  Accounting 
Standards  Board,  401  Merrill  7,  P.O.  Box 
5116.  Norwalk,  CT.  06856-5116.) 

B.  As  defined  in  Statement  No.  106,  a 
postretirement  benefit  plan  is  a  debined 
compensation  arrangement  in  which  an 
employer  promises  to  exchange  future 


benefits  for  an  employee's  currant  services. 
Postretirement  benefit  plans  may  bo  funded 
or  unfunded.  Postretirement  benefits  include, 
but  sre  not  limited  to,  health  care,  life 
insurance,  tuition  assistance,  day  care,  legal 
services,  and  housing  subsidies  provided 
outside  of  a  pension  plan. 

C  Statement  No.  106  applies  to  txMh 
written  plans  and  to  plans  whose  existence 
is  implied  horn  8  practice  of  paying 
postretirement  benefits.  An  employer's 
practice  of  providing  postretirement  tMnefits 
to  selected  employees  under  individual 
contracts  with  specific  terms  determined  on 
H  employee-by-employee  basis  does  not, 
however,  constitute  a  poslreliremeut  benefit 
plan  under  the  piovisiona  of  this  statement. 

D.  Postretirement  Iwnefil  plans  generally 
fall  into  three  categories:  single-employer 
defined  benefit  plans,  multiemployer  plans, 
and  multiple-employer  plans. 

E.  A  single-employer  plan  is  a 
postretirement  benefit  plan  that  to 
maintained  by  one  employer.  The  term  may 
also  be  applied  to  a  plan  that  is  mainlaiiuia 
by  related  parties  such  as  a  parent  and  its 
sut>sidiaries.  A  multiemployer  plan  is  a 
postretirement  benefit  plan  in  which  two  or 
more  uruelated  employers  contribute,  usually 
pursuant  to  one  dr  more  collective-bargaining 
BgreemenU.  One  characteristic  of  a 
multiemployer  plan  is  that  the  assets 
contributed  by  one  participating  employer 
may  be  used  to  provide  twnofits  to  employees 
of  other  participating  employers  since  assets 
contributed  by  an  employe.'  are  not 
segregated  in  a  separate  account  or  restricted 
to  provide  lieoefits  only  to  employees  of  that 
employer. 

F.  A  multiple-employer  plan  is  a 
postretirement  benefit  plan  that  is 
maintained  by  more  than  one  employer  but 
is  not  a  multiemplover  plan.  A  multiple- 
employer  plan  is  generally  not  collectively 
bargained  and  is  intended  to  allow 
participating  employers  to  pool  their  plan 
assets  for  investment  purposes  and  reduce 
the  cost  of  plan  administration.  A  multiple- 
employer  plan  raaintainii  separate  aocounli 
for  each  employer  so  that  contributions 
provide  benefits  only  for  employees  of  the 
contributing  employer. 

G.  The  accounting  requirements  set  forth  in 
this  interpretation  fbcus  on  single-  and 
multiple-employer  plans.  The  accounting 
requirements  set  forth  in- Statement  No.  106 
for  multiemployer  plans  or  defined 
contribution  plans  shall  be  adopted  for 
borrowers  electing  those  typee  of  plans. 

H.  Under  the  provisions  of  Statement  Na 
106.  there  are  two  components  of  the 
postretirement  benefit  cost-  the  current 
period  cost  and  the  transition  obligation.  The 
transition  obligation  is  a  one-time  accrual  of 
the  costs  resulting  from  services  already 
provided.  Statement  No.  lt)6  allows  the 
transition  obligation  to  be  deferred  and 
amortized  on  a  straight-liive  basis  over  the 
average  remaining  st^rvice  period  of  the 
active  employees.  If  the  average  remaining 
service  period  of  the  active  employees  is  less 
than  20  yeare,  a  20-year  amortization  period 
may  be  used. 

/.  AccxMtnting  Requirements 

A.  All  borrowers  shall  adopt  ttie  accrual 
accounting  provisions  and  reporting 
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requirements  as  set  forth  in  Slalemeat  ^kl. 
106.  The  transition  obligation  and  accrual  of 
the  current  period  cost  must  be  based  upon 
an  actuarial  study.  This  study  must  be 
updated  to  allow  the  borrower  to  comply 
with  the  measurement  date  requirements  of 
Statement  No.  106;  however,  the  study  must. 
at  a  minimum,  be  updated  every  6ve  years. 
Borrowers  may  not  account  for 
postrotirement  benefits  on  a  "pay-«a-you-gD" 
basis. 

B.  Under  the  provisions  of  StatemoDt  Na 
106,  an  entity  may  recognize  the  transition 
obligation,  in  its  entirety,  when  Statement 
No.  106  is  first  adopted  or  the  entity  may 
elect  to  delay  the  recognition  of  the  transition 
oblig^tion.  On  December  26,  1991.  howrever. 
the  FCC  issued  6  FCC  Red  7560.  which 
requires  telecomniunications  carriers  lo 
recognize  the  transition  obligation  on  a 
delayed  bestx.  RUS  reviewed  this  issuance 
and  has  determined  that  borrowen  must 
comply  with  this  ruling  and  recognize  the 
transition  obligation  on  a  delayed  basis. 

C  The  deferral  and  amortization  of  the 
trmnsition  obligation  on  a  delayed  basts  is 
considered  to  be  on  off  balance  sheet  item. 
As  a  result,  an  accounting  entry  is  not 
required  at  the  time  of  adoption  of  Statement 
Na  106.  Instead,  the  transition  obUgBtton  is 
recognized  as  a  component  of  poatntinment 
bttnefil  coat  as  it  is  amortized.  The  ainouftt 
of  the  imaomrtiied  transition  obligitkin  must 
be  diackMed  in  the  notes  to  the  financial 
statements. 

O.  In  aconrdcnce  irith  the  pCDvisioiu  of 
Responsible  Accounting  Officer  (RAO)  Letter 
20.  released  by  the  FCX:  on  April  24, 1992. 
Account  4310,  Other  Long-Term  LiabiUties. 
shall  be  used  to  record  the  liability  accniad 
for  postretiiement  benefit.  (RAO  Latter  20  ia 
available  from  the  Federal  Commonicatiaos 
Commission.  1919  M  Street.  NW.. 
Washington.  DC  205S4.)  Borrowers  shall 
avdit  this  account  for  the  net  periodic  coat 
of  poetretirement  benefits  for  ue  current  year 
and  shall  debit  this  account  for  any  fund 
payments  made  during  the  current  year. 

B.  Net  periodic  poetrotirement  benefit  cost 
includes  curxeat  period  service  cost,  interest 
cost,  return  on  plan  assets,  amortization  of 
prior  service  cost,  gains  and  losses,  and 
amortization  of  the  transition  obligation.  If 
hmd  payments  crea*e  a  debit  balance  in  the 
postretirement  benefits  portion  of  Account 
4310,  the  debit  balance  applicable  to 
postretirement  benefits  shall  be  reportad  in 
Account  1410,  Other  Noncurrent  Assets. 
Account  1410  shall  also  bo  u£cd  to  record 
any  prepaid  postretirement  benefit  coat 
F.  The  benefits  portion  of  the  expense 
matrix  for  the  appropriate  Part  32  expense 
accounts  shall  be  used  to  record  the  curraDt 
period  service  cost  component  of  the  cunvnt 
year's  net  periodic  poetratirement  benefit 
coat  The  interest  cost  component,  return  on 
plan  assets,  amortization  of  prior  service  coat, 
gains  and  losses,  and  amortization  of  the 
transition  obligation  shall  be  charged  to  the 
benefits  portion  of  the  expense  matrix  of 
Account  6728.  Other  General  and 
Administrative. 

J7.  Effective  Date  and  Implementation 

A.  For  plans  outside  the  United  States  and 
for  defined  benefit  plans  of  employes  that  (a) 


are  nonpublic  enteqmsos  and  (b)  sponsor 
defined  benefit  postretirement  plans  with  no 
more  than  500  plan  participants  in  the 
aggregate,  Statem«it  No.  106  is  effective  for 
fiscal  yeara  beginning  after  December  15. 
1994.  For  ati  other  plans.  Statement  No.  106 
is  effective  for  fiscal  years  beginning  after 
December  IS,  1992. 

102     Rural  Telephone  Bank  Stock 

A.  Capital  stock  issued  by  the  Rural 
Telephone  Bank  consists  of  Qass  A,  Class  B. 
and  Class  C  stock.  Qass  A  stock  is  issued 
only  to  the  Administrator  of  RUS  on  behalf 
of  the  United  States  in  exchange  for  capital 
fomisbed  to  RTB. 

B.  Class  B  stock  is  Issued  only  to  recipients 
of  loans  under  Section  40B  of  the  Rural 
Electrification  Act  (RE  Act).  Borrowera 
receiving  loan  funds  pursuant  to  Section 
40B(8)  (1)  or  (2)  of  the  RE  Act  are  required 

to  invest  5  percent  of  the  antount  of  loan 
funds  approved  in  CHass  B  stock.  No 
divfdands  are  payable  on  Class  B  stock.  All 
holders  of  Qass  B  stock  are  entitled  to 
patronage  refunds  in  the  form  of  Class  B 
stock  under  the  terms  and  conditions 
specified  in  the  bylavrs  of  the  RTB. 

C  Class  C  stock  is  available  for  purchase 
by  borrowers,  corporations,  and  public 
bodies  eligible  to  borrow  under  Section  408 
of  tha  RE  Act,  or  by  organizations  controlled 
by  such  borrowen,  corporations  and  public 
bodies.  Tha  payment  of  dividends  is  in 
accnrdanoe  with  the  bylaws  of  the  RTB. 

Account^  AaguirBaMnts 

A.  The  purchase  of  RTB  stock  required  by 
the  RB  Ad  shall  be  debited  to  Account 
1402.1.  investments  in  Nonaffiliated 
Companies — Class  B  RTB  Stock.  Patron^e 
refunds  in  the  form  of  additional  shares  of 
RTB  daas  B  Stock  shall  be  debited  to 
Account  1402.1  and  credited  to  Account 
1402.11,  Investments  in  Nonaffiliated 
Companies— Class  B  RTB  Stock— Cr. 

B.  Purchases  of  Class  C  RTB  stock  shall  be 
debited  to  Account  1402.2.  Investments  in 
Nonaffiliated  Com  pan  iee— Class  C  RTB 
Stock.  Cash  dividends  received  on  Class  C 
RTB  stock  shall  be  credited  to  Account  7310. 
Dividend  Income. 

C  Once  a  borrowrer  has  repaid  all  of  its 
RTB  loans,  it  may  request  that  Its  Class  B 
stock  be  convartsd  to  Class  C  stock.  When  the 
oonversion  is  mads.  Account  1402.2  shall  be 
debited  and  Account  1402.1  shall  be  credited 
tor  the  foce  value  of  the  stock  converted. 
Account  1402.21,  Investments  in 
Nonaffiliated  Oim pan ies— Class  C  RTB 
Stdck — Cr.,  shall  be  credited  and  Account 
1402.11  shall  be  debited  for  the  fiu:e  value  of 
the  Class  B  stock  that  has  been  received  as 
patrtmage  refunds. 

103     Cushion  of  Credit  Investments 

A.  The  RUS  Oishion  of  Credit  account  Is 
an  investment  account  bearing  an  interest 
rate  of  5  percent.  All  voluntary  payments  or 
overpayments  on  Rural  Electric  and 
Telephone  Revolving  Fund  (RETRF)  loans 
made  after  October  1, 1987,  are  deposited 
into  this  account  in  the  appropriate 
borrower's  name. 


Accounting  Requirements 

A.  The  following  |oumal  entries  ithall  ba 
used  by  RUS-barrowers  to  record  the 
transactions  associated  with  cushion  of  credit 
payment: 

1.  Dr.  4210.18.  RUS  Notes— Advance 

PaymenU.  Dr.  Cr.  1130.1/1120.11. 
Cash— General  Fund.  To  ream!  the 
cushion  of  credit  payment. 

2.  Dr.  4210.18.  RUS  Notes— Advance 

Payments,  Dr.  Cr.  7320/7300.2,  Interest 
income.  To  record  interest  earned  on 
cushion  of  credit  deposits. 

3.  Dr.  4210.12,  RUS  Notes,  Cr.  4210.18,  RUS 

Notes— Advance  Payments.  Dr.  To  apply 
cushion  of  credit  payments  (and  interest) 
to  the  RUS  note. 

104    Rural  Economic  Development  Loan  and 
Giant  Proffom 

A.  On  December  21, 1987.  Section  313, 
Cushion  of  Credit  Psyments  Program  (7 
U.S.C  901  et  seq.).  was  added  to  the  RE  Act. 
Section  313  establishes  a  Rural  Economic 
Development  Subaccount  and  authorizes  the 
Administntor  of  the  RUS  to  provide  zero 
interest  loans  or  grants  to  RB  Act  borrowen 
for  the  purpose  of  promoting  rural  economic 
development  and  job  creation  projects. 
Effective  December  5, 1994.  this  authority 
was  assigned  to  the  Administrator,  Rural 
Business  and  Cooperative  Development 
Service. 

B.  7  CFR  part  1703.  Subpart  B.  Rural 
Ecooomic  Development  Loan  and  Grant 
Program,  sets  forth  the  policies  and 
pcDcedures  relating  to  the  zero  interest  loan 
program  and  for  approving  and  administering 
grants. 

Accounting  Requirements 

A.  The  accounting  journal  entrias  required 
to  record  the  transactions  associated  with  a 
Rural  Economic  DevelofHnent  grant  are  as 
follows: 

1.  Dr.  1130.V1120.M,  Caslv-Genaral  Fund— 

Ecooomic  Devefoproent  Ckant  Funds.  Cr. 
4210J5,  RUS  Notes— Economic 
Dsvafopmenl  Grant;  Cr.  454a41,  Other 
Capital — Miscellaneous;  orCr.  7360/ 
7300.6,  Other  Nonoperating  Income.  To 
record  grant  funds  disbursed  by  RUS.  If 
the  grant  agreement  requires  rapaynumt 
of  the  fonds  upon  torminatlon  of  the 
revolving  loan  propam.  Account 
42ia2S  shall  be  credited.  If  the  grant 
agreemant  stales  that  there  is  absolutely 
no  oMigation  for  repayment  upon 
termination  of  the  revolving  loan 
program,  the  funds  shall  be  accounted 
for  as  a  permanent  Infusion  of  capital  by 
crediting  Account  4540.41.  If.  however, 
the  ^rant  agreemant  is  silent  as  to  the 
final  disposition  of  the  grant  fonds. 
Account  7360/7300.6  shall  be  credited. 

2.  Dr.  1401.1.  Other  Investments  in  Affiliated 

Companies — Federal  Econc»nic 
Development  Grant  Loans  or  Dr.  1402.4, 
Other  investments  in  Nonaffiliated 
Companies — Federal  Economic 
Development  Grant  Loans  Cr.  1130.4/ 
1120.14.  Cash— General  Fund- 
Economic  Development  Grant  Funds.  To 
racord  a  Federal  revolving  loan  to  en 
economic  development  projecrt. 
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3.  Dr.  1130.1/1120.11.  Cash— General  Fund. 

Cr.  7360/7300.6,  Other  Nonoporatmg 
Income.  To  record  payment  of  loan 
servicing  fees  charged  to  the  economic 
development  project. 

4.  Dr.  1130.5/1120.15.  Cash-General  Fund- 

Economic  Development  Non-Federal 
Revolving  Funds.  Cr.  1401.1.  Other 
Investments  in  AHiliated  Companies 
— Federal  Economic  Development  Grant 
Loans  or  Cr.  1402.4,  Other  Investments 
in  Nona^iliated  Companies — Federal 
Economic  Development  Grant  LjMns.  To 
record  the  repayment,  by  the  project,  of 
the  Federal  revolving  loan. 

5.  Dr.  1401.2.  Other  Investments  in  AfTiliated 

Companies — Non-Federal  Economic 
Development  Grant  Loans  or  Dr.  1402.5. 
Other  Investments  in  Nona^iliated 
Companies — Non-Foderal  Economic 
Development  Grant  Loans.  Cr.  1 130.5/ 
1120.15,  Cash— General  Fund- 
Economic  Development  Non-Federal 
Revolving  Funds.  To  record  a  Non- 
Federal  revolving  loan  to  an  economic 
development  project 

6.  Dr.  1210.  Interest  and  Dividends 

Receivable  Cr.  7320/7300.2,  Interest 
Income.  To  record  the  Interest  earned  on 
a  Non-Fsfleral  revolving  loan  to  an 
economic  development  project. 

7.  Dr.  1130.5/1120.15,  Cash— General  Fund- 

Economic  Development  Non-Federal 
Revolving  Funds.  CR.  1401.2.  Other 
Investments  in  Affiliated  Companies — 
Non-Federal  Economic  Development 
Grant  Loans  or  Cr.  1402.5,  Other 
Investments  in  Nonaffiliated 
Companies — Non-Federal  Economic 
Development  Grant  Loans.  To  record  the 
repayment,  by  the  project,  of  the  Non- 
Federal  revolving  loan. 
B.  The  acxiounting  journal  entries  required 
to  record  the  transactions  associated  with  a 
Rural  Economic  Development  loan  are  as 
follows: 

1.  Dr.  4210.26,  Economic  Development 

Notes— Unadvanced,  Fr.  Cr,  4210.25, 
Economic  Development  Notes.  To  record 
the  contractual  obligation  to  RUS  for  the 
Economic  Development  Notes. 

2.  Dr.  1130.6/1120.16,  Cash— General  Fund- 

Economic  Development  Loan  Funds  Cr. 
4210.26.  Economic  Development  Notes — 
Unadvanced,  Dr.  To  record  the  receipt  of 
the  economic  development  loan  funds. 

3.  Dr.  1401.3,  Other  Investments  in  Affiliated 

Companies — Federal  Econmlc 
Development  Loans  or  Dr.  1402.6,  Other 
Investments  in  Nonaffilitated 
Companies — Federal  Economic 
Development  Loans.  Cr.  1130.6/1120.16, 
C^sh — General  Fund — Ecoomice 
DevelofHnent  Loan  Funds.  To  record  the 
discursement  of  economcl  development 
loand  funds  to  the  project. 

4.  Dr.  1130.1/1120.11,  Cash— General  Fund. 

Cr.  7360/7300.6,  Other  Nonoperating 
Income.  To  record  payment  of  loan 
servicing  fees  charged  to  the  economic 
de^lopment  project 


5.  Dr.  1210,  Interest  and  Dividends 

Receivable  Cr.  7320/7300.2.  Interest 
Income.  To  record  the  interest  earned  on 
the  investment  of  rural  economic 
development  loan  funds. 

6.  Dr.  7370,  Special  Charges.  Cr.  1 130.1, 

Cash— General  Funds.  To  record  the 
payment  of  interest  earned  in  excess  of 
SSOO  on  the  investment  of  rural 
economic  development  loan  funds.  Note: 
Interest  earned  in  excess  of  $500  must  be 
used  for  the  rural  economic  development 
projetn  for  which  the  loan  fiinda  were 
received  or  returned  to  RUS. 

7.  Dr.  113a6/1120.16.  Cish— General  Fund- 

Economic  Development  Loan  Funds.  Cr. 
1401.3,  Other  Investments  in  Affiliated 
Companies — Federal  Economic 
Development  Loans  or  Cr.  1402.6.  Other 
Investments  in  Nonaffiliated 
Companies — Federal  Economic 
Development  Loans.  To  record 
repayment,  by  the  project,  of  the 
economic  development  loan. 
6.  Dr.  4210.25,  Economic  Development 
Notes.  Cr.  1130.6/1120.16.  Cash- 
General  Fund — Economic  Development 
Loan  Funds.  To  record  the  repayment.  U) 
RUS.  of  the  economic  deveto|mient  loan 
funds. 

105    Sat^lite  and  Cable  Television  Services 

A.  Many  RUS  borrowera  have  become 
involved  in  providing  either  satellite  or  cable 
television  services  to  their  merobora  and 
others  through  subsidiaries,  joint  ventures,  or 
as  segments  of  their  current  operations. 

Accounting  Requirements 

A.  This  section  outlines  the  accountiag  to 
bo  followed  when  recording  transactions 
involving  satellite  or  cable  television 
servioas. 

1.  Separate  Subsidiary.  If  a  bornnver 
provides  satellite  or  cable  television  services 
through  a  separate  subsidiary,  the  investment 
in  the  subsidiary  shall  bo  debited  lo  Account 
1401,  Investments  in  AfTiliated  Companies. 
The  net  income  or  toss  of  the  subsidiary  shall 
be  debited  or  credited  to  Account  1401,  as 
appropriate,  with  an  olbetting  entry  to 
Account  7360,  Other  Nonoperating  Income. 

2.  Joint  Venture,  i.  If  a  borrower  provides 
satellite  or  cable  television  services  through 
a  joint  venture,  the  borrower's  ownership 
interest  dictates  the  aocouoting  methodology. 
If  the  borrower  has  less  than  a  20  percent 
ownenhip  interest  in  the  joint  venture,  the 
investment  is  accotmted  for  under  the  cost 
method  of  accounting  in  Account  1402, 
lAvestments  in  Nonaffiliated  Companies. 
Under  the  coat  method,  tlie  joint  venture's 
net  income  or  loss  is  not  recorded  in  the 
borrower's  records.  Income  is  recognized 
only  to  the  extent  of  any  dividends  declared 
by  the  joint  venture.  When  a  dividend  is 
decl^d,  the  borrower  shall  debit  Account 
1210.  Interest  and  Dividends  Receivable,  and 
credit  Account  7310.  Dividend  Income. 
When  the  dividend  is  received  in  cash,  the 
borrower  shall  debit  Account  1130.1,  Cash — 
General  Fund,  and  credit  Account  1210. 

ii.  If  a  borrower  has  a  2U-porcent  or  moru 
ownorabip  interest  in  the  joint  venture,  the 
investment  is  accounted  for  under  the  equity 
method  in  Account  1401,  Investments  in 


Affiliated  Compames.  The  borrower's 
proportionatn  share  of  the  joint  venture's  net 
income  or  loss  shall  be  debited  or  credited 
to  Account  1401.  as  appropriate,  with  an 
offsetting  entry  to  Account  7360,  Other  ' 
Nonoperating  Income. 

3.  Segment  of  Current  Operations,  i.  If  a 
borrower  provides  sctellito  or  cable  television 
service  as  a  segment  of  its  current  operations 
and  fhare  are  no  shared  assets  between  this 
activity  and  tho  regulated 

teiocommutti cations  activities  of  the 
borTO%ver,  the  investment  shall  be  debited  to 
Account  1406.1,  Nonregulated  Investments — 
Permanent  Investment.  The  net  income  or 
loss  from  providing  such  service  shall  be 
debited  or  credited,  a^  appropriate,  to 
Account  1406.3,  Nonregulated  Investments — 
Current  Net  Income,  with  an  offsetting  entry 
to  Account  7990,  Nonregulated  Net  Income, 
li.  If  a  borrower  provides  satellite  or  cable 
television  service  as  a  segment  of  current 
operations  and  shares  assets  between  this 
activity  and  the  regulated 
telecommunications  activities  of  the 
borrower,  the  franchise  and  application  fees 
shall  be  debited  to  a  subaccount  of  Account 
2690,  Intangibles.  The  cost  of  the  satellite  or 
cable  television  equipment  shall  be  debited 
toasubaccount  of  Account  2231.  Radio 
^rstems.  Revenues  earned  from  providing 
satellite  or  cable  service  shall  be  credited  to 
Account  5280,  Nonregulated  Operating 
Revenue,  white  the  associated  expenses  shall 
be  recorded  in  a  subaccount  of  the  applicable 
regulated  expanse  accounts. 

4.  Sale  and  Installation  of  Satellite  nr  Cable 
Television  Equipment.  \.  If  a  borrower  sells 
or  installs  satellite  or  cable  television 
equipment  as  a  segment  of  its  current 
operations  and  there  are  no  shared  assets 
between  this  activity  and  the  regulated 
teleoorfununications  activities  of  the 
borrower,  the  purchase  of  the  equipment 
shall  be  debited  to  Account  1406.1. 
Nonrsgulated  Inventmenls — Permanent 
Investment.  Tho  not  income.or  loss  £rom 
providing  such  services  shall  be  debited  or 
credited,  as  appropriate,  to  Account  1406.3. 
Nonregulated  Investments— Current  Net 
Income,  wilh  an  offoetting  entry  to  Account 
7000.  Nonregulated  Net  Income. 

iL  If  aboiTOwer  sells  or  installs  satellite  or 
cable  television  equipment  as  a  segment  of  its 
current  operations  and  shares  assets  tietween 
this  activity  and  the  regulated 
telecommunications  activities  of  the 
borrower,  the  purchase  of  the  equipment 
shall  be  debited  to  Account  1220.2,  Property 
Held  for  Sale  or  Lease.  Revenues  received  for 
the  sale  or  installation  of  the  equipment  shall 
be  credited  to  Account  52S0.  Nonregulated 
Operating  Revenue,  while  the  associated 
expenses  shall  be  debited  to  a  subaccount  of 
the  applicable- regulated  expense  accounts. 

106    Consolidated  Financial  Statements 

A.  In  October  198?,  FASB  issued  Statement 
of  Financial  Accounting  Standards  No.  94. 
Consolidation  of  All  Majority-Owned 
Subsidiaries  (Statement  No.  M).  (Statement 
94  is  available  from  the  Financial  Accounting 
Standards  Board,  401  Merritt  7,  P.O.  Box 
5116.  Norwallc.  CT  06856-5116.J  For 
purposes  of  reporting  to  RUS,  Statement  Na 
94  shall  be  applied  ns  follows: 
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1.  A  borrower  that  is  a  subsidiary  of 
anothur  entity  sbail  prapare  and  submit  to 
RUS  separate  financial  statements  even 
though  this  financial  information  is 
presented  in  the  parent's  ocmsolidated 
statements. 

2.  In  those  cases  in  which  a  borrower  has 
a  majority-ownership  in  a  subsidiary,  the 
borrower  shall  prepare  consolidated  financial 
statements  in  accordance  with  the 
requirements  of  Statement  No.  94.  These 
consolidated  statements  must  also  include 
supplementary  schedules  presenting  a 
Balance  Sheet  and  Income  Statement  for  each 
majority-owned  subsidiary  included  in  the 
amaolidated  ststementa. 

B.  Akhou^  Statement  Na  94  requires  the 
ccmsolidation  of  ma)ority-ownsd 
subsidiaries,  the  RUS  Fcsm  479,  Financial 
and  Statistical  Report  for 
Talecouimunications  Borrowers,  shall  be 
prepared  on  an  uncoosoUdaled  basis  by  all 


Dated:  July  17, 1906. 
pntaagltsMfiia, 

Under  Secretary.  Rural  DegmlopmenL 
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Rural  Homing  Sarvio* 

Rural  Buainaaa-Cooparattwa  Sarvica 

Rural  UdllttaaSarvIca 

Fafin  Sarvica  Agency 

7  CFR  Parts  1940, 1S44and  IflaS 

Rapail  of  CMtrin  LoMyM  OlaefcMUfw 


B:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency,  USDA. 
action:  Final  rule. 


ARY:  The  Rural  Housing  Service 
(RHS)  (formerly  Rural  Housing  and 
Community  Development  Service 
(RHCDS))  is  removing  its  tegtilations  on 
"Accountability  Requirements  of 
Persons  Paid  to  Influence  the  Making  of 
an  RHCDS  Housing  Loan  and/or  Grant," 
due  to  the  repeal  of  the  statutory 
reporting  and  registration  requirements 
($24  of  Pub.  L.  104-65).  The  intended 
outcome  is  to  remove  imposed 
registretion  and  reporting  requirements 
on  any  person  engaged  for  pay  or  for 
any  consideration  for  the  purpose  of 
attempting  to  influence  the  nuking  of  a 
RHS  loan  or  grant,  and  removes  the 
limitation  of  fioes  a  person  may  charge 
for  this  service. 
EFFECTIVE  DATE:  )uly  31.  1096. 
FOn  FURTHBI  MFODMATION  CONTACT: 
Cynthia  L.  Reese-Foxworth,  Loan 
Specialist,  Rural  Rental  Housing 


Branch,  Multi-Family  Housing 
Processing  Division,  Rural  Housing 
Service,  U.S.  Department  of  Agriculture, 
AgBox  0781,  Washington,  DC  Z02SO- 
0700:  telephone  (202)  720-1604  (thU  is 
not  a  toll  free  number). 

suPMaasfTAnv  mfdmiation: 


This  acticm  is  not  subject  to  the 
provisions  of  Executive  Oder  12866 
since  it  oAly  involves  internal  agency 
management.  Since  this  rule  relates  only 
to  Public  Law  (Pub.  L)  104-65,  which 
repeals  the  reporting  and  registration 
requirements  of  7  CFR  part  1940. 
subpart  S,  this  action  is  not  published 
for  propoaed  rulemaking.  Therefore, 
publication  for  advance  notice  and 
comment  is  unnecessary  and  contrary  to 
the  public  interest. 


■  Act 

The  infbnnatioQ  collection 
requirements  contained  in  this 
regulation  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C  chapter  35  and  has  been 
assigned  OMB  control  number  0575- 
0139  in  acooidance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

EnviraameBtal  Impact  Slalameiit 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
Is  the  determination  of  RHS  tha.t  this 
action  does  not  constitute  a  major 
Federal  action  significantly  allecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Ad  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Nalianal  Peiluimance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
imnecessary  regulations  and  improve 
those  that  remain  in  force. 

Unfimded  Mandate  Kofenn  Act  of  19«5 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (imOlA),  Pub.  U 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RHS  generally  must  prepere  a  written 
statement,  including  a  cost-beneflt 
analysis,  for  proposed  and  final  rules, 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  yeor.  When  such  a 


statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
RHS  to  identify  ond  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus  today's  rule  is 
not  subject  to  the  requirements  of 
section  202  and  205  of  the  UMRA. 

iBtergovenimenlai  Consnitatiaa 

This  activity  is  not  subject  to 
Executive  Order  (EO)  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials  and  is  not 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance,  however,  afiiected  programs 
10.415, 10.420,  and  10.433  are  subject  to 
the  provisions  of  EO  12372. 

Program  Afiiecled 

These  programs  or  activities  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  the  following 
numbers: 

10.405    Fann  Labor  Housing  Loans  and 

Grants 
ia410    Vefy  Low  to  Moderate  Inixiine 

Housing  Loans 
10.415    Rural  Rental  Houaing  Ijoons 
10.417    Vary  Low-Income  Housing  Repair 

Loons  and  Grants 
10.420    Rural  Self-help  Housing  Technical 

Assistance 
10.433    Rural  Housing  Preservation  Grants 
10.442    Houaing  Application  Packaging 

Granta 

DiscnasiOD  of  Final  Rnle 

7  CFR  part  1940,  subpart  S 
implemented  §  401(A)  of  the  Housing 
and  Urban  Development  Reform  Act  of 
1989,  Pub.  L.  101-235,  (December  15, 
1989)  ("HUD  Reform  Act"),  which 
added  $  S  36(d)  to  the  Housing  Act  of 
1949.  Pursuant  to  §24  of  Pub.  L.  104- 
65  (December  19, 1995),  $  536(d)  of  the 
Housing  Act  of  1949  Was  repealed 
eflective  January  1, 1996.  TTierefore,  7 
CFR  part  1940,  subpart  S, 
"Accountability  Requirements  of 
Persons  Paid  to  Influmce  the  Making  of 
on  RHCDS  Housing  Loan  and/or  Grant", 
is  being  removed.  However,  all 
requirements  found  in  FmHA 
Instruction  1940-Q,  "Restrictions  on 
Lobbying,"  will  still  apply  even  though 
subpart  S  is  deleted  because  FmHA 
Instruction  1940-Q  contains  the 
Department's  lobbying  regulations  ' 
published  in  7  CFR  part  3018.  Copies  of 
FmHA  Instruction  1940-Q  are  available 
in  all  Rural  Development  ofTices.  Soma 
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outdated  references  are  also  being 
revised. 

List  of  Subjects 

7  CFB  Part  1940 

Accountability,  Low  and  moderate 
income  housing — Rental,  Repotting 
requirements. 

7  CFR  Part  1944 

Administrative  practice  and 
procedure.  Aged,  Farm  labor  housing. 
Grant  programs — Housing  and 
community  development,  Handicapped, 
Home  improvement.  Loan  programs — 
Housing  and  community  development. 
Low  and  moderate  income  housing — 
Rental,  Migrant  labor.  Mobile  homes. 
Mortgages,  Nonprofit  organizations. 
Public  housing.  Rent  subsidies. 
Reporting  requirements.  Rural  housing, 
subsidies. 

7CFiIPor<1965 

Administrative  practice  and 
procedure.  Low  and  moderate  income 
housing — Rental,  Mortgages. 

Therefore,  chapter  XVm,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1M0— GENERAL 

1.  The  authority  citation  for  part  1940 
is  amended  to  read  as  follows: 

Aulbarily:  S  U.S.C  301.  7  U.&C  1989  and 
42  U.S.C.  1480. 

H1M0.W1tfwoiigh1M0.9M    (Subpart 
S) — [Hemoved  and  Reaarved) 

2.  Subpart  S,  consisting  of 

SS  1940.901  through  1940.950  is 
removed  and  reserved. 

PART  1944-MOUSING 

3.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Aulhorily:  S  U.S.C  301,  7  U.S.C  1989.  and 
42  U.S.C.  1480. 

Subpart  A— Saction  502  Rural  Housing 
Loans  Policlas,  Procsduraa,  and 
Authorizations 

{1944.27    (Amandad] 

4.  Section  1944.27  is  amended  by 
removing  paragraph  (i). 

11944.31    [Amended) 

5.  Section  1944.31,  paragraphs  (a)  and 
(e),  is  amended  by  revising  the 
references  to  "RHCDS"  to  read  "RHS." 

Subpart  B— Housing  AppiicaUon 
Packaging  Grants 

11944.62    [Amended] 

6.  Section  1944.62  is  amended  by 
revising  the  reference  to  "FmHA"  to 
read  "RHS." 


§1M4.6e    [Amended] 

7.  Section  1944.66  is  amended  by 
removing  paragraph  (b):  by 
redesignating  paragraphs  (c)  through  (g) 
as  (b)  through  (0  respectively;  by 
amending  newly  redesignated 
paragraphs  (b)  and  (c)  to  revise  the 
phrase  "FmHA  or  its  successor  agency 
under  Public  Law  103-354  Office"  to 
read  "Agency  Office."  and  by  amending' 
newly  redesignated  paragraph  (d)  to 
revise  the  reference  to  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  to  read  "RHS." 

|1M4.e7    [Afflsndad] 

8.  Section  1944.67  is  amended  to 
revise  the  references  to  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  to  read  "Agency." 

§1944.69    [Amended] 

9.  Section  1944.69  is  amended  to 
revise  the  references  to  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  to  read  "Agency." 

I1M4.70    (Amended] 

10.  Section  1944.70(b)  is  amended  to 
revise  the  reference  to  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  to  read  "Agency." 

$1944.72    [Amended] 

11.  Section  1944.72  is  amended  to 
revise  the  references  to  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  to  read  "Agency." 

Subpart  D — Farm  Latmr  Housing  Loan 
and  Grant  Policies,  Procedures  and 
AuthorizathMis 

$1944.170    (Amended] 

12.  Section  1944.170  is  amended  by 
removing  paragraph  (d)  and  revising  the 
reference  "(c)(3](ii)(B)"  in  paragraph 
(c)(5)(ii)(a  to  read  "(c)(5)(U)(A)." 

Subpart  E— Rural  Rental  and  RursI 
Cooperative  Housing  Loan  Pollctes, 
Procaduras,  and  Aultiorlzationa 

11944.215    [Amended] 

13.  Section  1944.215  is  amended  by 
removing  paragraph  (x)  and  by  revising 
the  references  "FmHA  or  its  successor 
agency  under  Public  Law  103-354"  to 
read  "RHS  in  paragraphs  (v)  and  (w)." 

Subpart  t-Salf-Heip  Technical 
Asslstanca  Grants 

{1944.408    [Ramoved  and  Reserved] 

14.  Section  1944.408  is  removed  and 
reserved. 

{1944.40*   [Aiiiandadl 

15.  Section  1944.409  is  amended  to 
revise  the  first  two  references  to  "FmHA 
or  its  successor  agency  under  Public 


Law  103-354"  to  read  "Agency"  and  to 
remove  the  last  reference  to  "FmHA  or 
its  successor  agency  under  Public  Law 
103-354." 

11944.410   [Amandad] 

16.  Section  1944.410  is  amended  to 
revise  the  reference  to  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  in  the  second  sentence  of  the 
introductory  text  of  paragraph  (a)  to 
read  "RHS." 

Subpart  J— Saction  504  Rural  Houaing 
Loans  and  Grants 

11944.463    [Amended] 

17.  Section  1944.463(c)  introductory 
text  is  amended  to  revise  the  reference 
to  "FmHA  or  its  successor  agency  under 
Public  Law  103-354"  to  read  "RHS." 

I1944.4M    (Amended] 

18.  Section  1944.464  is  amended  to 
revise  the  references  to  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  in  the  introductory  paragraph 
to  read  "RHS." 

i  1944.406    [Removed  and  Reaarve<q 

19.  Section  1944.466  is  removed  and 
reserved. 

Subpart  H— Housing  Praaervation 
Granta 

11944.664    [Amended] 

20.  Section  1944.654  is  amended  to 
revise  the  phrase  "any  FmHA  or  its 
successor  agency  under  Public  Law 
103-354  Office"  to  read  "any  Agency 
office"  in  paragraphs  (a)  and  (b);  to 
revise  in  the  first  sentence  of  paragraph 
(a)  the  phrase  "all  FmHA  or  its 
successor  agency  under  Public  law  103- 
354  applicants"  to  read  "all  Rural 
Development  applicants;"  and  to  revise 
in  the  second  sentence  of  paragraph  (b) 
the  reference  to  "FmHA  or  its  successor 
agency  under  Public  Law  103-354"  to 
read  "Rural  Development." 

{1944.(66    [Removed  and  fleaervad] 

21.  Section  1944.655  is  removed  and 
reserved. 

{1944.t6«    [Amended) 

22.  Section  1944.656  is  amended  to 
revise  the  references  to  "FmHA  or  its 
successor  agency  under  Public  Law 
103-3S4"  in  the  introductory  paragraph 
to  read  "Rural  Development."  and  in  the 
definitions  of  "Grant  agreement"  and 
"Housing  preservation"  to  revise  the 
references  to  "FmHA  or  its  successor 
agency  under  Public  Law  103-354"  to 
read  "Agency." 


c 
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PART  tM6— REAL  PROPERTY 

23.  The  authority  citation  for  part 
1965  continuas  to  read  as  follows: 

Antkaittjr:  5  U.S.C  301, 7  U.S.a  1089.  and 
42  U.&C  1480. 

Subpart  E — PrapaynMfiland 
Dlipliciiwnt  Prav««ition  of  Multt- 
Family  Houaing  Loana 

t1M8.217    lAoMiidedl 

24.  Section  1965.217  is  amended  by 
revising  the  refsiencs  in  peragiaph 
(d)(zHi)(B)  to  "FmHA  or  its  successor 
agency  under  Public  I.aw  103-354"  to 
read  "The  Agency";  by  removing 
paragraph  (d)(2)(ii)(A),  by  redesignating 
paragraphs  (d)(2)(ii)  (B)  through  (D)  as 
(d)(2)(ii)  (A)  through  (C)  rotpacUvely;  by 
revising  the  reference  in  newly 
designated  parsgiaph  (d)(2H>i)(B)  to 
"FmHA  or  its  successor  agency  under 
Public  Law  103-354"  to  read  "Agency;" 
by  revising  the  reference  in  newly 
designated  paragraph  (dJ(2XCXl)  to  "7 
CFR  parts  3015  and  3018"  to  read  "7 
CFR  parts  3015.  3016  and  3019;"  and  by 
removing  the  reference  in  paragraph 
(dK2)(iii)(A)  to  "FmHA  or  iU  successor 
agency  under  Public  Law  103-354." 

□■led:  Juofl  13. 1996. 
bga  SanUKys, 

Deputy  Under  Secretary.  Operation  and 
Management. 
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Anknal  and  Plant  HaaWi  Inapaelion 


9CFRParta2 
[DockM  No.  iS-«Si-l] 

lloraaa  From  Maxico;  QuaranUna 
RaQuiianMiila 

AOBICY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


v:  We  are  amending  the 
regulations  regarding  the  importation  of 
horses  from  Mexico  to  require  that  such 
horses  be  quarantined  for  not  less  than 
7  days.  We  are  also  amending  the 
regulations  to  provide  that  quarantine 
and  inspection  of  all  horses  imported 
into  the  United  States  from  Mexico 
through  land  border  ports  must  be 
carried  out  in  Mexico  at  hcilities 
approved  by  the  Administrator  and 
constructed  so  as  to  prevent  the  entry  of 
mosquitoes  and  other  hematophagous 
insef^.  These  requirements  would  help 
ensure  that  horses  imported  into  the 
United  States  from  Mexico  are  not 


infacted  with  Venezuelan  equine 
encephalomyelitis  and  are  necesaary  on 
an  emergency  basis  to  protect  horses  in 
the  United  States  from  the  disease. 
OATES:  Interim  rule  effective  July  26, 
1996.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  30. 1996. 
AMMEMEK  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-052-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3CXI3.  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-052-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  fadlitate 
entry  into  the  comment  reading  room. 
FOR  fuhther  wfOfmnnoH  contact:  Dr. 
Gary  C>>lgrove.  (3iief  Staff  Veterinarian, 
National  Center  for  Import  and  Export, 
VS,  APHIS.  4700  River  Road  Unit  38. 
Riverdale,  MD  20737-1231,  (301)  734- 
3276. 


Backgnnmd 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  "the  regulations") 
govern  the  importaUon  into  the  United 
States  of  specified  animals  and  animal 
products,  including  horses  from  Mexico, 
to  prevent  the  introduction  into  the 
United  States  of  various  animal 
diseases. 

Under  the  regulations  prior  to  the 
efiiBCtive  date  of  this  interim  rule,  horses 
from  Mexico,  except  those  imported  for 
immediate  slaughter,  were  required  to 
be  quarantined  at  a  designated  port  until 
they  (1)  Tested  negative  to  an  official 
test  for  dourine,  glanders,  equine 
piroplasmosis,  and  equine  infectious 
anemia:  (2)  tested  negative  to  such  other 
tests  that  may  have  been  required  by  the 
Administntor  of  the  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture;  and  (3)  were 
found  free  from  any  communicable 
disease  and  fever-tick  infestation  upon 
inspection. 

Recently,  the  government  of  Mexico 
reported  that  Venezuelan  equine 
encephalomyelitis  (VEE)  has  been 
detected  in  horses  in  that  country.  VEE 
is  an  equine  viral  disease,  transmitted 
primarily  by  mosquitoes  and  other 
hematophagous  (blood-feeding)  insects, 
particularly  flying  insects,  and  results  in 
a  high  mortality  rate  in  animals  infected 
with  the  diseese.  Its  introduction  into 


the  United  States  would  pose  a 
significant  health  risk  to  horses  in  this 
country. 

Although  tests  exist  for  the  presence 
of  VEE  in  horses,  the  tests  currently 
available  may  yield  positive  results  for 
horses  that  have  been  vaccinated  for 
VEE  but  are  not  otherwise  affected  with 
the  disease.  The  most  efficient  method 
for  initial  identification  of  horses  that 
may  be  infected  with  VEE  is  observation 
of  the  horses  for  clinical  signs  of  the 
disease. 

The  clinical  signs  most  commonly 
exhibited  by  horses  affected  by  VEE  are 
marked  fever,  depression,  and 
incoordination,  followed  by  death.  A 
horse  will  usually  exhibit  signs  of  VEE 
within  2-S  days  after  contracting  the 
disease. 

Prior  to  the  effective  date  of  this 
interim  rule,  horses  intended  for 
importation  into  the  United  States  from 
Mexico  were  not  required  to  be  held  in 
quarantine  for  any  specified  number  of 
days.  This  was  in  contrast  to  the  7-day 
quarantine  period  required  for  all  other 
horses  intended  for  importation  into  the 
United  States  from  other  places  in  the 
Western  Hemisphere,  except  horses 
bom  Argentina,  Bermuda,  the  British 
Virgin  Islands,  and  Onade.  The  7-day 
quarantine  period  for  these  other  horses 
is  necessary  because  VEE  exists  in  the 
countries  in  question,  and  7  days  is  the 
length  of  time  necessary  to  ensure  that 
any  clinical  signs  of  VEE  manifest 
themselves.  In  order  to  eniura  that 
horses  imported  from  Mexico  are 
likewise  quarantined  for  a  sufficient 
period  of  time,  we  are  amending  the 
regulations  in  S  92.308(a)(1)  to  provide 
that  horses  from  Mexico  must  undergo 
the  7-dBy  quarantine  period  required  of  - 
certain  other  horses  from  the  Western 
Hemisphere. 

Horses  Impacted  for  Immediate 
Slaughter 

Prior  to  the  effective  date  of  this 
interim  rule,  horses  could  be  imported 
from  Mexico  for  immediate  slaughter 
without  quarantine  if  they  (1)  wore 
accompanied  by  a  health  certificate  and 
were  inspected  and  treated  for  cattle 
fever  ticks  at  the  port  of  entry;  (2)  were 
consigned  from  the  port  of  entry  to  a 
recognized  slaughtering  establishment 
where  they  were  slaughtered  within  2 
weeks  from  the  dale  of  entry;  and  (3) 
were  moved  from  the  port  of  entry  in 
conveyances  sealed  with  seals  of  the 
United  Stales  Government.  These 
provisions  were  adequate  to  ensure  that 
the  horses  were  not  infected  with,  and 
did  not  transmit,  exotic  equine  diseases 
existing  in  Mexico,  none  of  which  were 
transmitted  through  Hying  insects. 
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Because  VEE  is  transmitted  primarily 
through  flying  insects,  however,  even 
horses  moving  to  slaughter  could 
potentially  transmit  the  disease  via 
mosquitoes  and  other  vectors. 
Therefore,  it  is  necessary  to  ensure  that 
horses  imported  into  the  United  States 
from  Mexico  that  are  moving  to 
slaughter  are  not  infected  with  VEE.  We 
are  therefore  providing  in  $92,326  that, 
in  addition  to  meeting  the  previous 
requirements  of  that  section  (except  as 
discussed  below,  under  the  heading 
"Location  of  Inspection  and  Quarantine 
Facilities"),  horses  intended  for 
importation  into  the  United  States  from 
Mexico  for  immediate  slaughter  must  be 
quarantined  for  not  less  than  7  days. 

Constnictiaa  of  Quarantine  Facilities 

Because  flying  insects  had  not  been 
vectore  of  the  exotic  diseases  of  concern 
of  horses  imported  into  the  United 
States  from  Mexico,  the  regulations  did 
not  require  that  the  facilities  used  to 
quarantine  horses  imported  into  the 
LTnited  States  from  Mexico  through  land 
border  ports  be  constructed  so  as  to 
prevent  the  entry  of  these  insects.  As 
noted  above,  however,  VEE  is 
transmitted  primarily  by  flying  insects, 
particularly  mosquitoes.  If  the 
qusrantine  facility  were  not  required  to 
be  constructed  to  prevent  the  entry  of 
hematophagous  Insects,  a  mosquito 
carrying  the  VEE  virus  could  enter  the 
facility  during  a  quarantine  period  and 
bite  a  horse  scheduled  for  imminent 
release  from  quarantine.  The  horse 
could  then  be  released  for  entry  into  the 
United  States  before  it  had  time  to 
develop  any  clinical  signs  of  VEE.  Also, 
if  hematophagous  insects  could  get  into 
the  quarentine  facility,  and  a  horse 
infected  with  VEE  were  in  the 
quarantine  facility,  a  mosquito  not 
previously  carrying  the  VEE  virus  could 
enter,  bite  the  infected  horse,  and  leave 
the  facility  carrying  the  virus.  Because 
these  facilities  are  close  to  the  U.S. 
border  with  Mexico,  the  mosquito  could 
transmit  the  virus  to  horses  in  the 
United  Ststes.  Therefore,  we  are 
amending  the  regulations  in  $  92.324  to 
require  that  horses  intended  for 
importation  into  the  United  States  from 
Mexico  through  land  border  ports  be 
quarantined  at  a  facility  in  Mexico 
constructed  so  as  to  prevent  the  entry  of 
mosquitoes  and  other  hematophagous 
insects. 

Eiueigency  AdioQ 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  commenL  Immediate  action  is 


necessary  to  help  ensure  that  horses 
imported  into  the  United  States  from 
Mexico  do  not  transmit  VEE  to  horses  in 
the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Kegnlalory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  amends  the  regulations 
regarding  the  importation  of  horses  from 
Mexico  because  of  VEE.  This  emergency 
situation  makes  compliance  with 
section  603  and  timely  compliance  with 
section  604  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  603  and  604) 
impracticable.  This  rule  may  have  a 
significant  economic  impact  on  a 
sui)stQntial  number  of  small  entities.  If 
we  determine  this  Is  so,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Pinal  Regulatory  Flexibility  Act 
Analysis. 

Execative  Order  1 2988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Gvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  Stole 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  eHect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  RedBction  Ad 

This  rule  contains  no  pew 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Uat  of  SubiecU  in  9  CFR  Part  92 

Animal  disease.  Imports,  Livestock,      ' 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 


PART  92— IMPORTATION  OF  CERTAM 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAM 
MEANS  OF  CONVEYANCE  AND 
SHIPPma  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
oontinues  to  read  as  follows: 

Aialhortty:  7  U.Sil  1622: 19  U.&C  1306-, 
21  U.S.C  102-10S,  111,  114a.  134a,  t34b, 
134c,  134d.  134f,  135, 136.  and  13S8:  31 
U.S.C  9701:  7  OTt  2.22.  2.80.  and  371.2(d). 

fa2.M»    lAnandad] 

2.  In  S  92.308,  paragraph  (s)(l)  is 
amended  by  removing  the  words 
"S§  92.317  and  92.324"  and  adding  In 
their  place  the  words  "§92.317". 

mOM    [Anwndsdl 

3.  Section  92.324  is  amended  by 
removing  the  words  "until  they  qualify 
from  release  from  such  quarantine, 
either  at  an  APHIS  facility  designated  in 
§  9Z.303(a]  or  at  a  facility  in  Mexico" 
and  adding  in  their  place  the  words  ", 
for  not  less  than  7  days  and  until  they 
qualify  for  release  from  such  quarantine, 
either  at  an  APHIS  facility  designated  in 
$g2.303(a)  or  at  a  facility  in  Mexico 
approved  by  the  Administrator  and 
constructed  so  as  to  prevent  the  entry  of 
mosquitoes  and  other  hematophagous 
insects". 

192.328    tAmended] 

5.  In  S  92.326,  the  first  sentence  is 
amended  by  removing  the  words  "and 
92.323"  and  adding  in  their  place  the 
words  "92.323,  and  92.324". 

Done  in  WaahingtOD,  DC,  thit  2eth  day  of 
July  1986. 

DanaU  W.  LmctnagB. 
Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc  96-19477  Filed  7-30-96: 8:4S  am) 


Food  Safaly  and  biapacOon  Sarvica 

9  CFR  Parta  317  and  381 
(DookMNate-OZONl 

LatMHng  of  Sauaagaa  Mada  WNh 
Natural  Caainga 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  policy  statement 


;  FSIS  is  clarifying  its  policy  on 
the  labeling  of  meal  or  poultry  sausages 
made  with  natural  casings.  The  casings 
of  such  sausages  must  be  derived  from 
the  animal  species  indicated  by  the 
product  labeling.  A  sausage  made  with 
natural  casings  derived  from  a  different 
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spades  is  misfaranded  unless  the 
product  name  is  appropriately  qualified 
or  unless  the  statement  of  ingiedjents 
indicates  the  speciee  from  which  the 
casings  ate  deriTed. 

FOR  FURTHER  MFORMATKM  OQNTACT:  Ms. 

Cheryl  Wade.  Director.  Food  LabeUng 
Division,  FSS,  Wast  End  Court 
Building.  Washington.  DC:  (203)  2S4- 
2590. 

tueviBiBaun  mformatkm:  Sausage* 
are  prepared  using  single  or  multiple 
species  of  meat  or  poultry.  Some 
sausages  are  made  with  non^edible 
casings  that  must  be  removed  before 
eating.  Other*  are  made  with  edible 
casings,  such  as  those  made  from 
celluloae  or  collagen.  Still  others  ais 
nude  with  natural  casings,  also  refaned 
to  as  animal  casings,  which  are  prepared 
from  various  sections  of  the  viscera. 
Some  sausages  prepared  in  oatural 
casings  may  have  the  species  identified 
in  the  product  name  or  statement  of 
ingredients  on  the  product  labeL 
However,  sausages  may  also  be  made 
with  natural  casings  derived  from  a 
spedes  that  is  not  identified  on  the 
label.  For  example,  a  combinalian  beef- 
and-lamb  sausage  may  be  made  with  a 
pork  casing. 

The  use  of  any  particular  type  of 
casing  is  commonly  determined  by  the 
price  and  availability  of  the  casings  and 
the  size  and  shape  of  the  sausage 
product.  Natural  casings  are  not 
prepared  from  poultry  because  poultry 
intestines  are  not  the  appropriate  size 
for  sausages  customarily  consumed  in 
this  country.  More  importantly,  FSIS 
has  only  recently  determined  poultry 
intestinee  to  be  edible. 

FSIS  believes  that  coiunimers  of 
sausages  made  with  natural  casings 
expect  the  casings  to  be  derived  from 
the  same  spedes  as  the  species 
indicated  on  the  product  label,  whether 
in  the  product  name  or  in  the 
ingredients  statement.  For  example,  the 
natural  casing  of  a  sausage  labeled  "beef 
sausage"  should  be  derived  from  cattle. 
Similarly.  FSIS  believes  that  consumers 
of  poultry  sausage,  e.g.,  chicken  sausage, 
expect  the  sausage  to  be  made  from 
poultry  and  would  not  necessarily 
expect  the  casing  to  be  derived  from  a 
ted  meat  source. 

Therefore,  FSIS  considers  a  sausage 
made  with  natural  casings  derived  ftam 
a  different  species  to  be  a  misbranded 
product,  unless  the  spedes  bom  which 
the  casings  are  derived  is  indicated  in 
the  product  name  or  listed  in  the 
ingredients  statement,  or  is  in  both 
places  on  the  product  label 


Done,  at  Wuhingtoo.  D.C,  on:  hijy  23, 
199S. 

Mkkaal>.Ta]rlar. 

Acting  Under  Semtary  for  Food  Sofaty. 
IFR  Doc  96-10387  Piled  7-30-W;  8:45  ami 
■UMO  000*  >41^4M^# 


DEPARTMBIT  OF  ENERGY 

10  CFR  Pm  10*5  and  1036  and  48 
CFR  Part  900 


pioiipracufainanp  and 
QowfimanlwMa  na^ulmnanla  foe 

fla    111    Tub   i    ***        *       *  an  ■     1  * 

uni^vfaa  worwiiiaoa  fmani^  ana 
Daiwiliiiaiaof  EnafgyAcquWllon 


AOBCV:  Department  of  Energy  (DOE). 
action:  Final  rule. 


':  The  Department  of  Energy 
(DOe)  today  is  publishing  a  final  rule 
which  amends  its  regulations  governing 
debarment  and  suspension  in 
procurement  and  nonprocurement 
activities.  The  rule  establisbes  a 
common  fact-finding  process  in 
procurement  and  nonprocurement  cases 
involving  a  genuine  dispute  over 
material  fscts.  The  rule  remove*  the 
Department's  procurement  debarment 
and  suspension  regulations  from  part  10 
of  the  Code  of  Federal  Regulations  (CFR) 
and  recodifies  them  in  the  Department 
of  Energy  Acquisition  Regulation 
(DEAR),  chapter  9  of  title  48  of  the  Code 
of  Federal  Regulations. 
effKWK  DATE:  This  rule  is  eSisctive 
August  30, 1996. 

FOR  FURTHER  MFORMATION  COHTACT.  Mrs. 
Cynthia  Yee,  Office  of  Clearance  and 
Support,  Procurement  and  Assistance 
Management,  HR-52,  U.  S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20S85,  202-^86- 
1140. 

8UPPI  FMntTARY  ■rORMATWW: 

L  Backgrauad. 

II.  Public  Conunenti. 

ni.  Procedural  Requirements. 

A.  Regulatory  Review. 

B.  Review  undsr  the  Regulatory  FlexibilUy 
Act. 

C  Review  UAder  the  Paperwork  Rsductioo 
•     Act. 
O.  Review  Under  Iha  National 
Bnvironimintai  Policy  Act 

E.  Review  IJnder  Executive  Order  12812. 

F.  Review  Under  Executive  Order  12988. 

G.  Review  Under  tlw  Unfunded  Mandates 
RefofTO  Act 


L  Ba<  igiwma 

The  Department  of  Energy  (DOE) 
today  is  publishing  a  final  n'.le  whif:h 
removes  10  CFR  Part  1035,  DebermenI 
and  Suspension  (Procurement),  and 
recodifies  the  regulation  at  48  CFR  Part 
909.  In  recodifying  the  procurement 
debarment  and  suspension  regulations, 
DOE  makes  various  changes  to  clarify 
the  provisions  of  procurement 
debarment  and  suspension  and  to 
ensure  consistency  between  the  Federal 
Acquisition  Regidatiim  (FAR)  and  the 
DEAR.  See  explanation  of  the  changes 
in  the  preamble  to  the  Notice  of 
Proposed  Rulemaking  published  for  this 
rule  on  February  2, 1996  (Bl  FR  3877). 
Under  the  recodified  regulation*,  the 
Enei^  Board  of  Contract  Appeals  will 
conduct  fact-finding  in  suspensions  or 
proposed  debarments  in  which  the 
debuiing/suspending  oSidal 
determines  that  material  facts  are  in 
dispute. 

This  rule  also  amends  10  CFR  Part 
1036,  Covemmentwide  Debarment  and 
Suspension  (Nonprtxnuement)  and 
Covemmentwide  Requirements  for 
Drug-Fltee  Workplace  (Grants),  which 
governs  debarment  and  suspension  with 
regard  to  DOE  nonprocurement  and 
grants  programs.  The  changes  made  to 
10  CFR  Part  1036  are  primarily 
technical  or  procedural  in  nature.  They 
are  explained  in  the  preamble  of  the 
Notice  of  Proposed  Rulemaking  (61  FR 
3877-3878),  with  the  exception  of 
changes  to  subparagraph  (c)(1)  of 
section  1036.110  and  subparagraph  (a) 
of  section  1036.215,  which  were  not  in 
the  proposed  rule.  These  subparagraphs 
are  being  added  because  previous 
changes  to  the  common  rule  resulted  in 
them  being  inadvertently  omitted.  This 
final  rule  reinstate*  the  subparagraphs 
and  corrects  references  in  those 
reinstated  subparagraphs.  Section 
1036.700  provides  for  fiu^t-finding  by 
the  Energy  Board  of  Contract  Appeals  in 
suspensions  or  pn^rosed  dafaarments  in 
which  the  debarring/suspending  official 
determine*  that  material  facts  are  in 
dispute. 

'nie  Department  of  Energy 
Conaolidated  List  of  Defaaned, 
Suspended,  Ineligible  and  Volimtarily 
Excluded  Awardees  (DOE  List)  has  been 
eliminated  as  unnecessary  because  the 
General  Services  Administration 
maintains,  pursuant  to  Executive  order 
12549,  a  governmentwide  list  of  parties 
excluded  from  federal  procurement  and 
nonprocurement  programs. 

Due  to  the  extensive  revisions  to 
DEAR,  the  complete  text  of  DEAR  909.4 
is  published.  However,  only  those 
portions  of  Part  1036  that  are  affected  by 
the  changes  are  published,  rather  than 
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publishing  the  complete  text  of  the 
common  rule. 

II.  Public  Coiimients 

On  February  2. 1996,  DOE  published 
a  Notice  of  Proposed  Rulemaking  and 
invited  public  comment  for  e  period  of 
60  days  on  these  amendments  to  the 
Department's  deiiarment  and 
suspension  regulations  (61  FR  3877).  No 
comments  were  received  on  the 
proposed  rule.  Except  for  the  technical 
correction  of  sections  1036.110  and 
1036.215,  this  final  rule  makes  no 
changes  to  the  rule  as  proposed. 

m.  Procedural  Requirements 

A.  Regulatory  Review 

Today's  final  rule  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12886.  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Nevertheless,  a  copy  of  the  rule 
was  submitted  informally  to  the  Office 
of  Information  and  Regulatory  Affairs 
because  it  relates  to  the  subject  matter 
of  a  Covemmentwide  common  rule. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  final  rule  was  reviewed  under 
the  Regulatory  Flexibility  Act  of  1980, 
Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  whidi  is  likely  to 
have  signi  (leant  economic  impact  on  a 
substantial  number  of  small  entities. 
Today's  rule  revises  pnx^dural 
requirements  pertaining  to  suspension 
and  debarment  of  DOE  contractors.  It 
contains  no  recordkeeping  or 
substantive  regulatory  requirements. 
DOE  certifies  that  this  rule  will  not  have 
a  signficant  economic  impact  on  a 
sul^tantial  number  of  small  entities, 
and  therefore,  no  regulatory  fiexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rule.  Accordingly,  no 
OMB  clearance  is  required  by  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

D.  Review  Under  NEPA 

DOE  has  determined  that  issuance  of 
this  rule  is  not  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
*Act  of  1969  (NEPA),  42  U.S.C.  4321  et 
seq.,  and  therefore  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required.  Categorical  exclusion  A2  in 


DOE'S  regulations  implementing  NEPA, 
appendix  A  of  subpart  D  of  10  CFR  Part 
1021,  applies  to  this  rulemaking. 
Categorical  exclusion  A2  encompasses 
procedural  and  administrative  matters 
pertaining  to  contracts. 

E.  Review  Under  Executive  Order  12612 
Executive  Order  12612,  52  FR  41685 

(October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  efiects  on  States,  on 
the  relationship  between  the  national 
Government  and  the  Stales,  and  in  the 
distribution  of  power  and  responsibility 
among  various  levels  of  Government.  If 
there  are  suffideni  substantial  direct 
effects,  then  the  Executive  Order 
requires  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  a  policy  action. 
■Today's  rule  revises  certain 
procedural  requirements  pertaining  to 
suspension  and  debarment  of  DOE 
contradors.  DOE  has  determined  that 
none  of  the  revisions  will  have  a 
substantial  dired  effed  on  the 
institutional  interests  or  traditional 
fundions  of  the  Stales. 

F.  Review  Under  Executive  Order  12988 
Sedion  3  of  Executive  Order  12988 

instruds  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sedions  3(a)  and  3(b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigatioUi  providing  clear  and 
certain  legal  standards  for  affeded 
condud,  and  promoting  simplification 
and  burden  redudion.  Agendes  are  also 
instruded  to  make  every  reasonable 
effort  to  ensure  thai  the  regulation: 
specifies  clearly  any  preemptive  effed, 
eSecX  on  existing  Federal  law  or 
regulation,  and  retroadive  effed; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings:  and  defines  key  terms. 
DOE  has  completed  the  required  review 
and  determined  that,  to  the  extent 
permitted  by  law,  the  final  rule  meets 
the  relevant  standards  of  Executive 
Order  12988. 

G.  Review  Under  the  Unfunded 
h4andates  Reform  Act 

Title  U  of  the  Unhinded  Mandates 
Reform  Ad  of  1995  (the  Ad),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effeds  of  any 


Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Sedion  204(a)  of  the  Ad,  2 
U.S.C.  lS34(a),  requires  the  Federal 
agency  to  develop  an  effedive  process 
to  permit  timely  input  by  eleded 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergoveroroential 
mandate."  Sedion  203  of  the  Ad,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affed  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  aff^ed  small 
governments,  if  any,  and  for  a 
meaningfol  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals.  2  U.S.C.  1533. 

The  final  rule  published  today  does 
not  contain  any  Federal  mandate. 
Therefore,  the  requirements  of  Title  n  of 
the  Unfunded  Mandates  Reform  Ad  of 
1995  do  not  apply. 

ListofSttbiects 

10  CFR  Part  1035 

Administrative  practice  and 
procedure.  Government  procurement. 

10  CFR  Part  1036 

Administrative  pradice  and 
procedure.  Drug  abuse,  Grant  programs. 
Loan  programs. 

48  CFR  Part  909 

Government  procurement. 

Issued  in  Washington,  DC  on  )uns  7, 1996. 
Richard  H.  Hepf, 

Deputy  Assistant  Sea^tary  for  Procuremeat 
and  Assistance  Management 

For  the  reasons  set  out  in  the 
preamble,  Title  10  Code  of  Federal 
Regulations  Parts  1035  and  1036  and 
Chapter  9,  Title  48  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

10  CFR  PART  1035— DEBARMENT 
AND  SUSPENSION 
(PROCUREMB<T)— (REMOVED] 

1.  Under  the  authority  of  Section  644 
of  the  DOE  Organization  Ad.  42  U.S.C. 
7254,  Part  1035— Debarment  and 
Suspension  (Procurement)  is  removed 
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PART  lOae-OOVCTMMOmiWDC 
DEBARMCNT  AND  SUSPENSION 
(NONPROCUnaiENT)  AND 
QOVERNMBITynDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(QRANTS) 

2.  The  authority  citation  continues  to 
read  as  follows: 

Aalhariljr:  B.0. 12689.  E.a  12&4a;  Sac 
S1S1-S160  of  tbm  Dnig-Pres  Workplaca  Act  of 
19e«  (Pot).  L.  100-690.  Title  V,  Subtitle  D:  42 
U.&C  701  et  seq.);  Sees.  644  tnd  646,  Pub. 
L  9S-91, 91  Stat  S99  (42  U.S.C  72S4  and 
7256):  Pub.  L  g7-25«,  98  Stat.  1003-1005  (31 
US.C)  6301-6306. 

SubfMrtA— Qanaial 
I103C106    CMInMoiML  [Amsndadl 

3.  Section  1036.105  is  amended  by 
revising  the  phrase  "Diiector, 
Procurament  and  Assistance 
Management  Directorate"  to  read 
"Deputy  Assistant  Secretary  far 
Prcxnuement  and  Assistance 
Management  or  designee"  in  the 
definitions  for  "Debarriog 
Official"(paragraph  (3))  and 
"SuspentungOfBdal'ipersgraph  (31): 
and  removing  the  definitions  for 
"DiTBCtor"  and  "TXaE  List" 

4.  Section  1036.110  is  amended  by 
adding  paiBgnphs  (c)  (1)  and  (2)  to  read 
as  follows: 

flOM.110 


(0  •  •  * 

(1)  Dsbennent  and  suspension  of  DOE 
piDcuiement  contractors  is  covered  by 
48  CFR  (DEAR)  909.4. 

(2)  Aesnved. 

SubpMt  B-EltMt  ol  AcHon 

S.  Section  1036.215  is  amended  by 
adding  paragraphs  (a)  and  (b)  to  reed  as 
follows: 

|1(ntL21S    Easspttm  provWon. 

(a)  The  DOE  authorized  designee  is 
the  Deputy  Assistant  Secretary  (at 
Procurement  and  Assistance 
Management  or  designee. 

(b)Beserred. 

9UBIfmm\  w— vWDonnVnl 

f10MLS12    Noleeotprapoaeddsbannanl 


tlOMJIS    Opportunity  to ooMsal 
pnpoead  tlsbafaisfi^  [Ainsnded] 

7.  Section  1036.313  is  amended  in 
paragraph  (a)(1)  by  revising  "Director" 
to  read  "debarring  official"  and 
removing  the  citation  "(See 

$  1036.600(c))." 

11038^14    Datawring  oMcWs  dacMon. 
[Amendadl 

8.  Section  1036.314  is  amended  by 
removing  paragraph  (d)(l)(vi)  and 
redesignating  paragraphs  (d)(1)  (vii)  and 
(viii)  as  (d)(1)  (vi)  and  (vii). 


flOMllS   esWiisnl  mm  vohnWiy 
esrtinlon.  [AiweiidiJI 

9.  Section  1036.315  is  amended  by 
removing  paragraph  (c). 

Subpart  n    niiifienilfwi 


f10ML411 
(Anandsd] 

10.  Section  1036.411  is  amended  by 
lemoving  paragraph  (cKD;  by  removing 
paragraph  (f)(1):  in  paragraph  (h)  by 
revising  "Director"  to  read  "suspending 
offitdal"  and  in  paragraph  (j)  by  revising 
"DOE"  to  teed  "GSA." 

f10S8L412    Opportunity  IB  oonleM 


(' 

11.  Section  1036.412  is  amended  by 
removing  pengrapb  (aKD- 

Subpart  O-Addllional  DOE 
PfDcaduraa  lor  DabamMnt  and 


12.  Section  1036.700, 
Dedsiomnaking,  is  nviaed  to  read  as 
follows: 


6.  Section  1036.312  is  amended  by 
removing  paragraph  (b)(1);  by  removing 
paragraph  (d)(1);  by  removing  paragraph 
(e)(1):  in  paragraph  (f)  by  revising 
"Diiector"  lo  read  "debarring  official;" 
and  in  paragraph  (g)  by  revising  "DOE" 
to  read  "t^SA." 


i10M.7W 

(a)  Decisionmaking  process  for 
debarments.  (1)  In  actions  based  upon  a 
conviction  or  dvil  judgment,  and  other 
actions  in  which  there  is  no  genuine 
dispute  over  material  facts,  the 
debarring  official  shall  make  a  decision 
on  the  basis  of  all  the  infonnJation  in  the 
administrative  record,  including  any 
submissions  made  by  the  awardee.  if  no 
suspension  is  in  eSect,  the  decision 
shall  be  made  within  30  working  days 
after  receipt  of  any  information  and 
argiunent  submitted  by  the  awardee, 
imless  the  debarring  official  extends  this 
period  for  good  cause.  The  debarring 
official  shall  consider  information  and 
argument  in  opposition  to  the  proposed 
d^Mrment  including  identification  of 
disputed  material  facts.  If  the 
respondent  foils  to  submit  a  timely 
written  response  to  a  notice  of  proposed 
debarment,  the  debarring  official  shall 
notify  the  respondent  in  accordance 
with  10  CFR  1036.312  that  the  awardee 
is  debarred. 


(2)  In  actions  not  based  upon  a 
conviction  or  dvil  judgment,  if  it  is 
found  that  the  awardee 's  submission  in 
opposition  raises  a  genuine  dispute  over 
facts  material  to  the  proposed 
debarment,  at  the  request  of  the 
awardee,  the  debarring  oflidal  shall 
refer  the  matter  lo  the  Energy  Board  of 
Contrart  Appeals  for  o  fad-finding 
conference,  in  accordance  with  rules 
consistent  with  this  sedion 
promulgated  by  the  Energy  Board  of 
Contract  Appeals.  The  Energy  Board  of 
Contrad  Appeals  shall  report  to  the 
Deborring  Offidal  findings  of  fad,  not 
conclusions  of  law.  The  findings  shall 
resolve  any  disputes  over  material  facts 
based  on  a  prep<mderance  of  evidence. 

(b)  Decisionmaking  process  for 
suspensions.  (1)  In  actions  based  on  an 
indictment,  the  suspending  omdal  shall 
make  a  decision  based  upon  the 
administrative  record,  which  shall 
include  submissions  made  by  the 
awardee. 

(2)  In  actions  not  based  on  an 
indictment,  if  it  is  found  that  the 
awardee's  submission  in  opposition 
raises  a  genuine  dispute  over  fads 
material  to  the  suspension  and  if  no 
determination  has  been  made,  on  the 
basis  of  Department  of  Justice  advice, 
that  substantial  interest  of  the 
Government  in  pending  or 
contemplated  legal  proceedings  based 
on  the  same  fads  as  the  suspension 
would  be  prejudiced,  the  suspending 
offidal  shall,  at  the  request  of  the 
awardee,  refer  the  matter  to  the  Energy 
Board  of  Contract  Appeals  for  a  fad- 
finding  conference,  in  accordance  with 
rules  promulgated  by  the  Energy  Board 
of  Omtrad  Appeals.  The  Energy  Board 
of  Contrad  Appaals  shall  raport  lo  the 
Suspending  Official  findings  of  fed,  not 
conclusions  of  law.  The  findings  shall 
resolve  any  disputes  over  material  fads 
based  on  adequate  evidence. 

(c)  Meeting.  Upon  receipt  of  a  timely 
request  therefore  from  the  respondent, 
the  debarring/suspending  official  shall 
schedule  a  meeting  between  the 
debarring/suspending  offidal  and  the 
respondent,  to  be  held  no  later  than  30 
days  from  the  date  the  request  is 
received.  The  debarring/suspending 
offidal  may  postpone  the  date  of  the 
meeting  if  the  respondent  requests  a 
postponement  in  writing.  At  the 
meeting,  the  respondent,  appearing 
personally  or  through  an  attorney  or 
other  authorized  representative,  may 
informally  present  and  explain  evidence 
that  causes  for  debarment  or  suspension  * 
do  not  exist,  evidence  of  any  mitigating 
fadon,  and  arguments  concerning  the 
imposition,  scope,  duration,  or  effeds  of 

a  proposed  debarment  or  suspension. 


(d)  Fact-finding  conference.  The 
purpose  of  a  fad-finding  conference 
under  this  sedion  is  to  provide  the 
respondent  an  opportunity  to  dispute 
material  facts  and  to  provide  the 
debarring/suspending  official  with 
findings  of  fad  twsed,  as  applicable,  on 
adequate  evidence  or  on  a 
preponderance  of  the  evidence.  If  the 
debarring/suspending  official 
determines  that  a  written  response  or  a 
presentation  at  the  meeting  under 
paragraph  (c)  of  this  section  puts 
material  fads  in  dispute,  the  debarring/ 
suspending  offidal  shall  refer  the  matter 
to  the  Energy  Board  of  Contract  Appeals 
for  fad-finding.  The  fad-finding 
conference  shall  be  conduded  in 
accordance  with  rules  promulgated  by 
the  Energy  Board  of  Contrad  Appeals. 
The  Energy  Board  of  Contract  Appeals 
shall  report  to  the  Debarring  Official 
findings  of  fad,  but  not  conclusions  of 
law.  The  findings  shall  resolve  any 
disputes  over  material  fads  based  on  a 
preponderance  of  evidence  if  the  case 
involves  a  proposal  to  debar,  or  on 
adequate  evidence  if  the  case  involves  a 
suspension.  Since  convictions  or  dvil 
judgments  generally  establish  the  cau.se 
for  debarment  by  a  preponderance  of  the 
evidence,  there  usually  is  no  genuine 
dispute  over  a  material  fad  that 
warrants  a  fad-finding  conference  for 
those  proposed  debarments  based  on 
convictions  or  civil  judgments. 

13.  Sedion  1036.705  is  amended  in 
the  introdudory  paragraph  by  revising 
"Diredor"  to  read  "debarring/ 
suspending  offidal"  in  the  firat  and 
second  sentences,  revising  reference  to 
"1036.700(b)(1)  or  (b)(2)"  to  read 
"1036.700(c)"  and  by  revising  paragraph 
(b)  to  read  as  follows: 


#1036.706 
Of. 


(b)  Deny  additional  proceedings  and 
base  the  dedsion  on  all  information  in 
the  administrative  recording,  induding 
any  submissions  made  by  the 
respondent 

{1036.710  IX>E  coneoRdalKl  llal  of 
debarred,  euapanded,  Inettgilila.  and 
votimlwily  exdudad  awerdeea.  [Itamoved] 

14.  Sedion  1036.710,  DOE 
consolidated  list  of  debarred, 
suspended,  ineligible,  and  voluntarily 
excluded  awardees,  is  removed. 

{1030.718    Effects  of  being  NtMd  onllM 
QSA  Hat  [AmaraMl 

15.  Sedion  1036.715  is  amended  by 
revising  the  sedion  heading  to  read 
"Effeds  of  being  listed  on  the  GSA  list" 
and,  in  the  introdudory  paragraph,  by 
revising  "Diredor"  to  read  "Deputy 
Assistant  Secretary  for  Procurement  and 


Assistance  Management  or  designee" 
and  by  revising  "IX)E  List"  to  read 
"C^A  List"  wherever  it  appeara  in 
paragraphs  (a)  through  (g). 

48  CFR  PART  909-CONTRACTOR 
QUAUFICATIONS 

16.  The  authority  dtation  for  Part  909 
continues  to  read  as  foUows: 

Autharily:  42  U.S.C  7254: 40  U.S.C 
486(c|. 

17.  Subpart  909.4  is  revised  to  read  as 
follows: 

Subpart  909.4— Oabarmanl, 
Suapanslon,  and  liMligibility 

909.400  Scope  of  subparL 

909.401  Applicability. 
909.403    Definitions. 

909.405  EfliBd  of  listing. 

909.406  [}efaaimeat. 
909.406-2    Causes  for  debaraienl. 
909.406-3    Procedures. 

909.406-6    Itflquasts  for  reconsideration  of 

debarment. 
909.407-2    Causes  for  suspension. 
909.407-3    Pmcedutes. 

Subpart  909.4 — Debamient, 
StoiMnslon,  and  Ineligibility 

{WM.400   Scope  of  aubpart 

This  subpart — 

(a)  Prescribes  polides  and  procedures 
governing  the  debarment  and 
suspension  of  organizations  and 
individuals  from  partidpating  in 
Department  of  Energy  (DOE)  contracts, 
procurement  sales  contracts,  and  real 
property  purchase  agreements,  and  from 
participating  in  DOE  approved 
subcontracts  and  subagreements. 

(b)  Sets  forth  the  causes,  procedures, 
and  requirements  for  determining  the 
scope,  duration,  and  effed  of  DOE 
debarment  and  suspension  actions:  and 

(c)  Implements  and  supplements  FAR 
subpart  9.4  with  resped  to  the  exclusion 
of  organizations  and  individuals  from 
procurement  contrading  and 
Govenunent  approved  subcontrading. 

(90«.401  AppNcabUtty. 

The  provisions  of  this  subpart  apply 
to  all  procurement  debarment  and 
suspension  actions  initiated  by  DOE  on 
or  after  the  efledive  date  of  this  subpart. 
Nonprocurement  debarment  and 
suspension  rules  are  codified  in  10  u^K 
part  1036. 

(90«.403    DallnWona. 

In  addition  to  the  definitions  set  forth 
at  FAR  9.403,  the  following  definitions 
apply  to  this  subpart: 

Debarring  Official.  The  DOE 
Debarring  Official  is  the  Deputy 
Assistant  Secretary  for  Procurement  and 
Assistance  Management,  or  designee. 


DOE  means  the  Department  of  Energy, 
including  the  Federal  Energy  Regulatory 
Commission. 

Suspending  Official.  The  DOE 
Suspending  Official  is  the  Deputy 
Assistant  Secretary  for  Procurement  and 
Assistance  Management,  or  designee. 

{«a«.406    Enact  at  UMIng.  (DOE 
cowriga    paragraph  |e),  (b),  (g)  and  (>m 

(e)  The  Department  of  Energy  may  not 
solicit  offers  from,  award  contracts  to  or 
consent  to  subcontrad  with  contradora 
debarred,  suspended  or  proposed  for 
debarment  unless  the  Deputy  Assistant 
Secretary  for  Pnxnirement  and 
Assistance  Management  makes  a  written 
determination  justifying  that  there  is  a 
compelling  reason  for  such  action  in 
accordance  with  FAR  g.40S(a). 

(f)  IX)E  may  disapprove  or  not 
consent  to  the  selection  (by  a  contrador) 
of  an  individual  to  serve  as  a  prindpal 
investigator,  as  a  projed  manager,  in  a 
position  of  responsibility  for  the 
administration  of  Federal  funds,  or  in 
another  key  personnel  position,  if  the 
individual  is  on  the  GSA  List. 

(g)  DOE  shall  not  condud  business 
with  an  agent  or  representative  of  a 
contrador  if  the  agent's  or 
representative's  name  appears  on  the 
C;SAUst. 

(h)  IX)E  shall  review  the  GSA  List 
before  conducting  a  preaward  survey  or 
solidting  proposals,  awarding  contracts, 
renewing  or  otherwise  extending  the     • 
duration  of  existing  contracts,  or 
approving  or  consenting  to  the  award, 
extension,  or  renewal  of  subcontracts. 

{90ai40(    DabannMil. 

{Ma.406-2    Cauaas  for <lat>aiinem.  <DOe 
covaiaga— paragiaptia  (c)  and  (<91 

(c)  The  Debarring  Offidal  may  debar 
a  contrador  for  any  other  cause  of  so 
serious  or  compelling  a  nature  that  it 
affeds  the  present  responsibility  of  a 
DOE  contrador  Such  cause  may 
include  but  is  not  Umited  to: 

(1)  Oimmission  of  fraud  or  a  crimiruil 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a 
private  contrad  or  subcontrad:  and 

(2)  Inexcusable,  prolonged,  or 
repeated  failure  to  pay  a  debt  (including 
disallowed  costs  and  overpayments) 
owed  to  DOE,  provided  the  contrador 
has  been  notified  of  the  determination 
of  indebtedness,  and  further  provided 
that  the  time  for  initiating  any 
administrative  or  legal  action  to  oppose 
or  appeal  the  determination  of 
indebtedness  has  expired  or  that  such 
adion,  if  initiated,  has  been  concluded. 

(d)  The  Debarring  Official  may  debar 
a  contrador. 

(1)  On  the  basis  that  an  individual  or 
organization  is  an  affiliate  of  a  debarred 
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contractor,  subject  to  the  requirements 
of  FAR  9.406-l{b)  and  9.406-3^; 

(2)  For  failure  to  observe  the  material 
provisions  of  a  voluntary  exclusion  (see 
10  CFR  1036.315  for  discussioo  of 
voluntary  exclusion). 


|«0a.40*-4    Prac*duiM.|DOE' 
paragnpii««a).mand(d» 

(a)  Investigation  and  nfermt.  (1) 
Offices  responsible  for  the  award  and 
administntion  of  contracts  are 
responsible  for  reporting  to  both  the 
Deputy  Asststam  Secretary  for 
Piacuiament  and  Assistance 
Management  and  the  DCffi  Inspector 
General  information  about  possible 
fraud,  waste,  abuse,  or  other 
wrongdoing  which  may  constitute  or 
contribute  to  a  cause(s)  for  debarment 
under  this  subpart.  Circumstances  that 
involv^possible  criminal  or  fraudulent 
activitits  must  be  reported  to  the  OfBce 
of  the  Inspector  General  in  accordance 
with  10  CFR  Part  1810.  Conduct  of 
Employees,  §  1010.217(b).  Cooperation 
with  the  Inspector  General 

(2)  At  a  minimiun,  referrals  for 
consideration  of  debarment  action 
should  be  in  writing  and  should  include 
the  following  information: 

(i)  The  recxxnmendation  and  rationale 
for  the  refarral; 

(ii)  A  statement  of  tacts; 

(iii)  Copies  of  documentary  evidence 
and  a  Ust  of  all  witnesaea,  including 
addresses  and  telephone  munbers, 
together  with  a  statement  concerning 
their  availability  to  appear  at  a  bct- 
fmding  proceeding  and  the  subject 
matter  of  their  testimony: 

(iv)  A  list  of  parties  including  the 
contractor,  principals,  and  alBllates 
(mcluding  last  known  home  and 
business  addresses,  rip  codas  and 
DUNS  Number): 

(v)  doe's  acquisition  history  with  the 
contractor,  including  recent  experience 
under  contracts  and  copies  of  pertinent 
contracts; 

(vi)  A  list  of  any  known  active  or 
potential  criminal  investigations, 
criminsl  or  civil  proceedings,  or 
administrative  claims  before  the  Board 
of  Contract  Appeals;  and 

(vii)  A  statement  regarding  the  impact 
of  the  debarment  action  on  DOE 
programs.  This  statement  is  not  required 
for  referrals  by  the  Inspector  General. 

(3)  Referrals  may  be  rettuned  to  the 
originator  for  fiirther  information  or 
development. 

(b)  Deciaionmaking  process. 
Contractors  proposed  for  debarment 
shall  be  afforded  an  opportunity  to 
submit  information  and  argument  in 
opposition  to  the  proposed  detiarment. 

(1)  In  actions  based  upon  a  conviction 
or  civil  judgment,  or  in  which  there  is 


no  genuine  dispute  over  material  {acts, 
the  Debarring  Official  shall  make  a 
decision  on  the  basis  of  ail  the 
information  in  the  administrative 
record,  including  any  submissions  made 
by  the  contractor.  If  the  respondent  fails 
to  submit  a  timely  written  response  to 
a  notice  of  proposed  debarment,  the 
Debarring  Official  shell  notify  the 
respondent  in  accordance  with  FAR 
9.406--3(e)  that  the  contractor  is 
debarred. 

(2)  In  actions  not  based  upon  a 
conviction  t>r  dvil  judgment,  the 
contractor  may  request  a  fact-finding 
hearing  to  resolve  a  genuine  dispute  of 
material  fact.  In  its  request,  the 
contractor  must  identify  the  material 
fiicts  in  dispute  and  the  basis  for 
dispuliDg  the  bets.  If  the  Debarring 
Official  determines  that  there  is  a 
genuine  dispute  of  material  fact,  the 
Debarring  Official  shall  refer  the  matter 
to  the  Energy  Board  of  Contract  Appeals 
for  a  fact-finding  conference. 

(3)  Meeting.  Upon  receipt  of  a  timely 
request  therefor  from  a  contractor 
proposed  for  debarment,  the  Debarring 
Official  shall  schedule  a  meeting 
between  the  Oebarrins  Official  and  the 
respondent,  to  be  held  no  later  than  30 
days  from  the  date  the  request  is 
received.  The  Debarring  Official  may 
postpone  the  date  of  the  meeting  if  the 
respondent  requests  a  postponement  in 
writing.  At  the  meeting,  the  respondent, 
appearing  personally  or  through  an 
attorney  or  other  authorized 
rapreaentative,  may  present  and  explain 
evidence  that  causes  for  debarment  do 
not  exist,  evidence  of  any  mitigating 
factora,  and  arguments  concerning  the 
imposition,  scope,  or  duration  of  a 
proposed  debarment  or  debarment. 

(4)  Fact-finding  conference.  The 
purpose  01  a  fact-finding  conference 
under  this  section  is  to  provide  the 
respondent  an  opporitmity  to  dispute 
material  facts  through  the  submission  of 
oral  and  written  evidence;  resolve  facts 
in  dispute;  and  provide  the  Debarring 
Official  with  findings  of  Fact  based,  as 
applicable,  on  adequate  evidence  or  on 
a  preponderance  of  the  evidence.  Tha 
fact-finding  conference  shall  be 
conducted  in  accordance  with  rules 
consistent  with  FAR  9.Me-3(b) 
promulgated  by  the  Energy  Board  of 
Contract  Appeals.  The  Energy  Board  of 
Contract  Appeals  will  notify  the  affected 
parties  of  the  schedule  for  the  hearing. 
The  Eneigy  Board  of  Contract  AppeaU 
shall  deliver  written  findings  of  fact  to 
the  Debarring  Official  (together  with  a 
transcription  otthe  proceeding,  if  made) 
within  a  certain  time  period  aner  the 
hearing  record  closes,  as  specified  in  the 
Energy  Board  of  Contract  Appeals  Rules. 
The  findings  shall  resolve  any  disputes 


over  material  bets  based  upon  a 
preponderance  of  the  evidence,  if  the 
case  involves  a  proposal  to  debar,  or  on 
adequate  evidence,  if  the  case  involves 
a  suspension.  Since  convictions  or  civil 
judgments  generally  establish  the  cause 
for  debarment  by  a  preponderance  of  the 
evidence,  there  usually  is  no  genuine 
dispute  overs  material  fact  that  would 
warrant  a  fact-finding  conference  for 
those  proposed  debarments  based  on 
convictions  or  civil  judgments. 

(d)  Debarring  Official's  decision.  (4) 
llie  Debarring  OfTicial's  final  decision 
shall  be  based  on  the  administrative 
record.  In  those  actions  where 
additional  proceedings  are  neoessary  as 
to  disputed  material  facts,  written 
findings  of  bet  shall  be  prepared  and 
included  in  the  final  dedaion.  In  those 
cases  where  the  contractor  has 
requested  and  received  a  fact-finding 
conference,  the  written  findings  of  bet 
shall  be  those  findings  prepared  by  the 
Energy  Boerd  of  Contract  Appeals. 
Findings  of  bet  shall  be  final  and 
conclusive  unless  within  15  days  of 
receipt  of  the  findings,  the  Department 
or  the  respondent  requests 
reconsideration,  as  provided  in  the 
Board's  Rules,  or  unless  set  aside  by  a 
court  of  competent  jurisdiction.  The 
Energy  Board  of  Contract  Appeals  shall 
be  provided  a  copy  of  the  Debarring 
Official's  final  dadsioo. 


(a)  At  any  time  during  a  period  of 
debarment,  a  respondent  may  submit  to 
the  Debarring  or  Suspending  Official  a 
written  request  for  reconsideration  of 
the  scope,  duration,  or  effects  of  the 
suspension/debannent  action  because  of 
new  information  or  changed 
circrmutances,  as  discussed  at  FAR 
9.406-4(c). 

(b)  In  reviewing  a  request  for 
reconsideration,  the  Debarring  or 
Suspending  Official  may,  in  his  or  her 
discretion,  utilize  any  of  the  procedures 
(meeting  and  fact-finding)  set  forth  in  48 
CFR  (DEAR)  909.406-3  and  909.407-3. 
The  Debarring  or  Suspending  Official's 
final  disposition  of  the  reconsideration 
request  shall  bo  in  writing  and  shall  set 
forth  the  reasons  why  the  request  has 
been  granted  or  denied.  A  notice 
transmitting  a  copy  of  the  disposition  of 
the  request  for  reconsideration  shall  bo 
sent  to  the  respondent  and,  if  a  bet- 
finding  conbreiKse  under  48  CFR 
(DEAR)  90g.406-3(b)(4)  is  pending  (as 
in  the  case  of  a  request  for 
reconsideration  of  a  suspension,  where 
the  proposed  debarment  is  the  subject  of 
a  fact-finding  conference),  a  copy  of  the 
disposition  shall  be  transmitted  to  the 
Energy  Board  of  Contract  Appeals. 
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(d)  The  Suspending  Official  may 
suspend  an  organization  or  individual: 

(1)  Indicted  for  or  suspected,  upon 
adequate  evidence,  of  the  causes 
described  in  48  CFR  (DEAR)  909.406- 
2(c)(1). 

(2)  On  the  basis  of  the  causes  set  forth 
in  48  CFR  (DEAR)  g09.406-2(d)(2). 

(3)  On  the  basis  that  an  organization 
or  individual  is  an  affiliate  of  a 
suspended  or  debarred  contractor. 

909,407-3    Procaduroa.  (DOE  coverage 
paragraphs  (b)  and  (0) 

(b)  Dedsionmakine  process. 

(1)  In  actions  based  on  an  indictment, 
the  Suspending  Offidal  shall  make  a 
decision  based  upon  the  administrative 
record,  which  shall  include  submissions 
made  by  the  contractor  in  accordance 
with  48  CFT?  (DEAR)  909.406-3(b)(l) 
and  909.406-3(b)(3). 

(2)  For  actions  not  based  on  an 
indictment,  the  procedures  in  48  CFR 
(DEAR)  909.406-3(b)(2)  and  FAR  9.407- 
3(b)(2)  apply. 

(3)  Coordination  with  Department  of 
Justiee.  Whenever  a  meeting  or  bet- 
finding  conference  is  requested,  the 
Suspending  Offidal's  legal 
representative  shall  obtain  the  advice  of 
appropriate  Department  of  Justice 
ofndals  concerning  the  impact 
disclosure  of  evidence  at  the  meeting  or 
fact-finding  conference  could  have  on 
any  pending  civil  or  criminal 
investigation  or  legal  proceeding.  If  such 
E)epaitment  of  Justice  offidal  requests  in 
writing  that  evidence  needed  to 
establish  the  existence  of  a  cause  for 
suspension  not  be  disclosed  to  the 
respondent,  the  Suspending  Offidal 
shall: 

(i)  Decline  to  rely  on  such  evidence 
and  withdraw  [wiUiout  prejudice)  the 
suspension  or  proposed  debarment  until 
such  time  as  disclosure  of  the  evidence 
is  authorized;  or 

(ii)  Deny  the  request  for  a  meeting  or 
bet-finding  and  base  the  suspension 
decision  solely  upon  the  information  in 
the  administrative  record,  including  any 
submission  made  by  the  respondent. 

(e)  Notice  of  suspending  offidal's 
decision.  In  actions  in  which  additional 
proceedings  have  been  held,  following 
such  proceedings,  the  Suspending 
Offidal  shall  notify  respondent,  as 
applicable,  in  accordance  with 
paragraphs  (e)(1)  or  [e)(2)  of  this  section. 

(1)  Upon  dedding  to  sustain  a 
suspension,  the  Suspending  Offidal 
shall  promptly  send  each  affeded 
respondent  a  notice  containing  the 
following  information: 

(i)  A  reference  to  the  notice  of 
suspension,  the  meeting  and  the  bet- 
finding  conbrence; 


(ii)  The  Suspending  Offidal's  findings 
of  bet  and  conclusions  of  law; 

(iii)  The  reasons  for  sustaining  a 
suspension: 

(iv)  A  reference  to  the  Suspending 
Official's  waiver  authority  under  48  CFR 
PEAR)  909.405; 

(v)  A  statement  that  the  suspension  is 
effective  throughout  the  Executive 
Branch  as  provided  in  FAR  9.407-l(d); 

(vi)  Modifications,  if  any,  of  the  initial 
terms  of  the  suspension; 

(vii)  A  statement  that  a  copy  of  the 
suspension  notice  was  sent  to  GSA  and 
that  the  respondent's  name  and  address 
will  be  added  to  the  GSA  List;  and 

(viii)  If  less  than  an  entire 
organization  is  suspended,  spedfication 
of  the  organizational  element(s)  or 
individual(s)  included  within  the  scope 
of  the  suspension. 

(2)  If  the  Suspending  Official  deddes 
to  tem^ate  a  suspension,  the 
Suspending  Official  shall  promptly 
send,  by  certified  mail,  return  receipt 
requested,  each  afbded  respondent  a 
copy  of  the  final  decision  required 
under  this  section. 

(PR  Doc  96-16015  Filed  7-30-96:  S:4S  unl 
aiLUNa  cooE  stM-ei-* 


DEPARTMENT  Of  TRANSPORTATION 
Fadoral  Aviation  Administration 
14  CFR  Part  121 

[Docket  No.  28072;  Amendment  No.  121- 
258] 

RIN  2t20-AF29 

Advanced  Simulation  Plan  Revisions 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correcting 
amendments. 

SUMMARY:  nese  conecting  amendments 
darify  a  final  rule  published  Monday, 
June  17, 1996  (61  FR  30726).  That  final 
rule  revised  the  Advanced  Simulation 
Plan  to  update  terminology  used  to 
describe  simulatora,  to  eliminate  the 
requirement  that  the  minimum  of  1  year 
of  employment  as  an  instructor  or  check 
airman  be  with  the  operator  of  the 
simulator,  and  to  authorize  the  use  of 
Level  C  simulators  for  initial  and 
upgrade  training  and  checking  for 
second-in-command  duties. 
EFFECTIVE  DATE:  July  31. 1996. 
FOR  FURTHER  INFORMATION  COMTACT: 
Ivfr.  Gary  E.  Davis.  Telephone:  (202) 
267-3747. 


SUPPLaCNTARV  aiFORMAlKM: 
Need  for  Conectton 

As  published,  the  final  rule  did  not 
modify  the  title  or  remove  references  to 
obsolete  "phrases"  of  simulation 
contained  in  the  introductory  text  of 
Appendix  H  to  14  CFR  part  121, 
"Advanced  SimuUtion  Flan." 
Therefore,  the  June  17, 1996,  final  rule 
may  prove  to  be  misleading  and  is  in 
need  of  correction. 

List  of  Subjecta  in  14  CFR  Part  121 

Air  carriere.  Aircraft,  Federal  Aviation 
Administration. 

Accordingly,  14  CFR  part  121  i« 
corrected  by  making  the  following 
correcting  amendments: 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
ANO  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  dtation  for  part  121 
continues  to  read  as  follows; 

Aathorily:  49  U.S.C.  106(gJ.  40113. 40119, 
4410t.  44701-M702.  44705.  44709-M711. 
44713, 44716-44717, 44722, 44901.  44903- 
44904.44912,46105. 

Appendix  H  to  Part  121— (Gonectgd] 

2.  Hie  heading  and  the  introductory 
text  of  Appendix  H  are  revised  to  read 
as  follows: 

A|qiendix  H  to  Part  121 — ^Adrancad 
Simulation 

This  appeodix  provides  guidelines  snd  a 
means  for  achieving  flightcrow  uaining  in 
advanced  airplane  simulatora.  This  appandix 
descrit)esim  simulator  and  visual  ayatem 
requirements  wtiich  must  be  achieved  to 
obtain  approval  of  certain  types  of  training  in 
the  simulator.  The  requirements  in  this 
appendix  ore  in  addition  to  the  simulator 
approval  requiraments  in  S  121.407 ..Each 
simulator  which  is  used  under  this  appeodix 
must  lie  approved  as  a  Level  B,  C,  or  D 
simulator,  as  appropriate. 

To  otitain  FAA  approval  of  the  simulator 
for  8  spedfic  level,  the  following  must  tie 
demonstrated  to  the  satisfaction  of  the 
Administrator 

1.  £>ocimwnted  proof  of  compliance  with 
the  appropriate  simulator,  visual  system,  and 
additiooal  training  requirements  of  this 
appendix  for  the  level  for  which  approval  is 
requested. 

2.  An  evaluatioD  of  the  simulator  to  ensure 
that  Its  ground.  Oight.  and  landing 
perfocmance  matches  the  type  of  airplane 
simulated. 

3.  An  evaluation  of  the  appropriate 
simulator  and  visual  system  requirements  of 
the  level  for  which  approval  is  requested. 
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Imisd  in  Wwhtngmn,  DC  oa  July  2S, 
1990. 

DMddl  P.  Byra*. 

AsuMiant  Chi&fCounavl.  Regulations 
DivwoTt 
(FR  Doc  86-193S7  FiIkI  7-30-M;  a:4S  an) 


14CFRPart39 

[PockM  Na  99-NH-1W-AO:  Aiwndwwnt 
»-«7D4;AOae-1ft-«q 

HN2120-AAM 

AlfwofwineM  Diraciives!  McOoihmiI 
DoiiglM  HotM  0C-«  «td  OC-»-80 
SsriM  AhplHiM^  flndC-4  (MNKV)^ 
AlrplanM,  EqulpfMd  WWi  •  Vankal  Att 
Pnaaura  BuHdMad 

AOBICY:  Federal  Avistion 
Adminutnticm.  DOT. 
ACTKM:  Final  nUe. 

SIMMARV:  This  amendment  supersedes 
■n  existing  airworthiness  diractive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-Q  and  DC-0-80 
series  airplanes.  Model  MD-88 
airplanes,  and  C-9  (military)  airplanes, 
that  currently  requires  repetitive 
inspectioDs  to  detect  fatigua  cracking  in 
the  area  of  the  attach  tees  of  the  ventral 
aft  pressure  buUJiead.  This  amendment 
requires  revised  inspection  and  repair 
procedures,  and  provides  for 
iTiTilnnHng  action.  It  also  deletes  Model 
MD-88  airplanes  from  the  applicability 
of  the  rule.  This  amendment  is 
prompted  by  reports  of  fatigue  cracking 
found  in  the  subject  area,  llie  actions 
specified  by  this  AD  are  intended  to 
prevent  the  propagation  of  fatigue 
cracking,  which  could  lead  to  structural 
failure  of  the  ventral  aft  pressure 
bulkhead  and  subsequent  rapid 
depiessurization  of  the  airplane. 
DATES:  Effective  September  4, 1096. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rc^sler  as  of  September 
4.1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDormell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846.  Attention;  Tedinical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at-the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Und  Avenue,  SW., 
Renton.  Washington;  or  at  the  FAA,  L.os 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Diractoiate,  3S60 
Paramount  Boulevard,  Lakewtxid. 


CalifiDmia:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington.  DC 
FON  fumHIR  MFOMUTKM  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  ANM-IZOL,  FAA,  Los 
,AngeIes  Aircraft  Certification  Office, 
3960  Paramount  Boulevard.  Lakewood, 
CaUfomia  90712;  telephone  (310)  627- 
5237;  bx  (310)  627-5210. 
SUPPUMENTAnV  MFOMMATMN:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  89-18-12, 
amendment  39-6287  (54  ?V.  31649, 
August  1. 1989),  which  is  applicable  to 
certain  McDonnell  Douglas  Model  OC- 
9  and  DC-9-80  series  airplanes.  Model 
MD-88  airplanes,  and  C--9  (Military) 
airplanes,  was  published  in  the  Federal 
Kagbter  on  August  1, 1989  (54  FR 
31849).  The  action  proposed  to  require 
revised  inspection  and  repair      • 
procedures,  and  provide  for  terminating 
action.  It  also  proposed  to  delete  Model 
MD-88  airplanes  from  the  applicability 
of  the  rule,  since  the  terminating  action 
was  installed  on  those  airplanes  during 
production. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
malrtng  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Sapport  far  the  Proposal 

Two  commanters  support  the 
proposal. 

Saqaaal  To  Allow  Inapectians  at 
Camnt  iBtarrab 

Several  conunenters  oppose  the 
proposed  shorter  inspection  intervals. 
These  commenters  request  that  the 
proposal  be  revised  to  permit  operators 
to  continue  to  conduct  inspectiona  at 
the  same  frequency  as  was  mandated 
previously  by  AD  89-16-12.  The 
commenters  contend  that  the  proposed 
AD  is  founded  on  the  FAA's  statement 
that  improved  inspection  methods  are 
available  and  should  be  used.  These 
commenters  do  not  object  to 
modernizing  the  inspection  methods, 
but  state  that  nothing  supports  the 
proposed  increase  in  inspection 
frequency.  The  conunenters  maintain 
that  the  increase  in  the  frequency  of 
inspections  will  be  disruptive  to  airline 
maintenance  programs  and  scheduling, 
and  thia  will  have  an  adverse  economic 
impact  on  operators. 

The  FAA  does  not  concur  with  the 
commenters'  request.  After  cracking  of 
the  ventral  aft  pressure  bulkhead  tees 
was  found,  the  FAA  issued  AD  89-16- 
12  only  as  an  interim  measure  to 
mandate  some  type  of  inspection  on 


these  tees.  Because  no  inspacUon 
procedures  had  baan  developed  at  that 
time  for  inspecting  these  specific  tees, 
the  FAA  required  that  operators  inspect 
them  using  the  same  inspection 
methods — and  inspection  interval*^ 
that  already  had  been  developed  for 
inspecting  non-ventrel  aft  pressure 
bulkhead  tees.  (Those  inspection 
methods  and  intervals  were  described  in 
McOoimell  Douglas  Service  Bulletin 
A53-231.)  The  FAA  issued  AD  89-16- 
12  in  the  absence  of  any  specific, 
pertinent  technical  data  relative  to 
appropriate  inspections  of  ventral 
bulkhead  tees,  and  considered  that  some 
type  of  izupection  of  these  tees  was 
better  than  none  at  all.  Even  at  the  time 
that  AD  89-16-12  was  issued,  it  was  the 
FAA's  intention  to  revise  that  AD  once 
the  manufacturer  had  developed 
inspection  methods  that  were  specific  to 
ventral  bulkhead  tees.  (The  FAA 
explained  this  in  the  preamble  to  AD 
89-16-12.) 

When  McOotmell  Douglas  eventually 
developed  inspections  for  the  ventral 
bulkhead  tees,  it  issued  Service  Bulletin 
AS3-232,  which  contained  the 
inspection  instructions  and 
reconunended  inspection  intervals.  The 
inspection  intervals  were  shorter  than 
thoae  that  had  been  recommended  for 
non-ventral  bulkhead  tees.  These 
shorter  intervals  were  determined  based 
on  the  crack  growth  rate  of  these 
specific  tees,  residual  strength  of 
uncracked  tees,  and  the  detectability  of 
the  cracking  using  the  irupection 
method.  The  FAA  reviewed  and 
approved  the  technical  material 
presented  in  Service  Bulletin  A53-232. 

Based  on  that  material  and  other  data 
gathered  from  the  in-service  fleet,  the 
FAA  has  determined  that: 

1.  The  structure  of  the  ventral  and 
non-ventral  bulkheads  difi'ers  enough  to 
justify  the  difference  in  the  ins[>ection 
intervals  of  the  associated  attach  tees; 

2.  Using  the  same  inspection  interval 
for  both  ventral  and  non-ventral  attach 
tees  carmot  be  technically  justified; 

3.  Shorter  repetitive  inspection 
intervals  are  appropriate  for  the  ventral 
attach  tees;  and 

4.  The  shorter  inspection  intervals 
will  ensure  that  fatigue  cracking  at  the 
attach  tees  positioned  in  the  ventral  aft 
pressure  bulkhead  is  detected  and 
collected  before  cracking  can  grow  to  a 
critical  length  and  jeopardize  the 
integrity  of  the  bulkhead. 

While  operators  may  incur  additional 
costs  because  of  more  frequent 
inspections  and  maintenance  schedule 
chimges,  the  FAA  finds  that  these  costs 
are  necessary  in  order  to  ensure  the 
continued  airworthiness  of  these 
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airplanes  and  the  safety  of  the  flying 
public. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Imiwct 

'Hiera  are  approximately  1,500  Model 
DC-9  and  DC-9-80  series  airplanes,  and 
C-9  (military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet  The  FAA 
estimates  that  1,000  airplanes  of  U.S. 
registry  will  be  affected  by  this 
proposed  AD. 

To  accomplish  the  actions  specified 
as  "OPTION  I"  of  the  AD  will  entail 
approximately  22  woric  hours  per  visual 
inspection  and  12  work  hours  per  low 
frequency  eddy  current  inspection.  The 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  who  elect  to 
accomplish  OPTION  I  is  estimated  to  be 
S2,040  per  airplane  per  inspection 
cycle. 

To  accomplish  the  actions  specified 
as  "OPTION  n"  of  the  AD  will  entail 
approximately  8  work  hoius  per  high 
and  low  frequency  eddy  current 
inspection.  The  average  labor  rate  is  S60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  on  U.S.  operators  who 
elect  to  accomplish  OPTION  n  is 
estimated  to  be  S480  per  airplane  per 
inspection  cycle. 

"The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herrin  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  noLa 
"significant  regulatory  action"  under 
Executive  Order  12886;  (2)  is  not  a 
"significant  rule"  under  DOT" 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  capUon  ADOflESBES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transpbrtation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0inHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10e(g).  40113,  44701. 

§39.13    lAmandad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6287  (54  FR 
31649.  August  1, 1989).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9704,  to  read  as  follows: 

96-16-04    McDoBiwU  Douglas:  Amendment 
39-9704.  Docket  95-NM-188-AD. 
Supersedes  AD  89-16-12,  Amendment 
39-6287. 

Applicability:  Model  DC-9-10,  -20.  -30. 
-40.  and  -50  series  airplanos:  Mode)  DC-9- 
81  (MD-81),  DC-9-82  (MD-82)  and  DC-9-83 
(MD-831  series  airplanes;  and  C-9  (military) 
airplams;  equipped  with  a  ventral  aft 
pressure  bulkhead;  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  AS3-232. 
Revision  2,  dated  April  28, 1995;  certificated 
in  any  category. 

Note  1;  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  bo  that  the  perforroaoce 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSect  of  tlie  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  propagation  of  &itigue 
cracks  that  could  result  in  structural  failure 
of  the  ventral  aft  pressure  bulkhead, 
accomplish  the  following: 

(a)  Accomplish  the  requirements  of  either 
paragraph  (aKD,  "OPTION  I."  or  (a)(2). 


"OPTION  n."  of  this  AD  in  acmrdanca  witfa 
McDonnell  Dooglaa  Alert  Sarrioe  Bulletin 
A53-232.  Revision  2,  dated  April  28,  199S. 
The  initial  inspection  of  either  option  must 
be  accocnpiiahed  at  the  applicable  time 
specified  in  Table  1  of  this  AD. 


Table  1 

Total  aocunu- 

latsd  larxfngs 

asodheeT 

lecliva  data  a< 

HsAD 

Initial  mapectian 

Less  than 

Pnor  to  ths  BCCUinuMlkw^  of 

35,000. 

36.500  total  landngs,  or 
wittwi  LSOOIandkigs after 
the  etMctive  date  at  this 

AD,  wbictievef  occurs 

later. 

35,000  or 

Within  300  laixtngs  alter  ttie 
effective  date  of  this  AO; 

or  wittiin  3.500  landk^ 
alter  accompesliing  the 
last  inspection  periorTned 
in  accorOance  with  AD  80- 

16-12:  whichever  occurs 

later. 

(1)  OPTION  I:  Accomplish  the 
requirements  of  psragnphs  (aHlKl).  UHlKU). 
and[aKl)[itiloftbi¥  AD. 

(i)  Conduct  a  low  frequency  eddy  current 
inspection  to  detect  cracks  of  the  side  ateaa 
above  the  Root  between  longerons  7  and  17 
on  fiisela^  left  and  right  sides.  Repeat  this 
inspection  at  intervals  not  to  exceed  1,500 
landings. 

(iO  Conduct  an  optically  aided  detailed 
visual  inspection  to  detect  cracks  of  the  top 
and  lower  areas  frora  longeron  7  left  side  to 
longeron  7  right  side,  and  on  the  lower 
fuselage  from  longeron  17  to  longeron  20  on 
fuselage  left  and  right  sides.  Repeat  this 
inspection  thereafter  at  intervals  not  to  ■ 
exceed  1,500  landings. 

(iii)  Conduct  an  optically  aided  detailed 
visual  inspection  to  detect  cracks  of  the 
bottom  area  &om  longeron  20  left  side  to 
longeron  20  right  side.  Repeat  this  inspactioD 
thereafter  at  Intervals  no  to  exceed  3,500 
landings. 

(2)  OPTION  n.  Conduct  both  a  high 
frequency  and  a  low  frequency  eddy  current 
inspectioo  for  cracks  around  the  entire 
periphery  of  the  fuselage  from  the  forward 
side  of  the  bulkhead.  Repeat  these 
inspections  at  intervals  not  to  exceed  2,500 
landings. 

(b)  If  any  cracked  tee  section  is  found 
during  any  inspection  required  by  this  AO, 
prior  to  further  flight,  accomplish  the 
requirements  ofeither  paragraph  (bXl)  or 
(b)(2)  of  this  AD.  in  accordance  with  the 
procedures  spedfled  in  McDonnell  Douglai 
Alert  Service  Bulletin  A5^232.  Revision  2. 
dated  April  28, 1995: 

(1]  Replace  the  cracked  lee  section  with  a 
new  like  part.  Onoe  that  replaced  pert  has 
accumulated  35,000  landings,  reoeet  the 
inspections  required  by  paragraph  (a)  of  this 
AD.  Or 

(2)  Replace  the  cracked  tee  section  with  an 
improved  part,  as  specified  in  the  alen 
service  buUetin.  Such  replacement 


3eM2      F«dinl 


/  Vol.  61.  No.  148  /  Wednegday,  July  31,  1996  /  Rules  and  RegulaUons 


oonttitutn  tanninatiiig  action  Cor  th« 
npattlhw  impartioin  of  that  tadioB  of  tha 
tMooJy. 

(c)  Ruplanmanl  of  all  abc  «>  pi  aaaiii  ■ 
bulkbaad  tag  aactioni  vrlth  atm  lispRnrMl 
pazta,  in  accoidaaca  with  McDoiumU  Dougka 
Alot  Satvla  BuUatin  A53-232.  Revitiaii  2. 
datad  April  2S,  19M,  conatitutaa  tamUnatiiig 
action  Cor  tha  Inspactioni  mquifad  by  thii 
AD. 

(d)  An  aitaniatiTa  mathod  of  compliaoca  or 
adjuatmant  of  tha  compUasca  tima  that 
proiidaa  an  accsptable  laval  ofniatjr  majr  he 
uaad  if  approvad  by  tha  Msoagar,  Loa 
Angtiaa  AiicnftCartificatk»  OIBca  (AGO). 
FAA,  Tianipott  Aitplaoa  Diradonta. 
Opanton  ihaU  fuhmit  thair  taquasti  through 
an  appropciata  FAA  Principal  Maintetunca 
Inapactor,  wIk)  may  add  commaota  and  than 
•and  it  to  tha  Managar,  Loa  Angslea  AGO. 

Nala  3:  InfbnoatioQ  concerning  the 
axiitenca  of  approved  altacnative  mathodi  of 
compliance  with  thia  AD,  if  any,  may  be 
obtained  6an  the  Loe  Angalea  AOCX 

(a)  Spadal  Hight  penniti  may  be  laaued  is 
acootdanca  with  laction  21.197  and  21.199 
of  tha  Fedanl  Aviation  Ragulationa  (14  CFR 
21.197  and  21.199)  lo  operate  the  airplans  to 
a  location  where  the  requirementa  of  thii  AO 
can  be  eccocnpliahed. 

(()  Ihe  inspectioca  and  replacemanta  ihall 
be  done  in  acconlBnce  with  McDoonell 
Douglu  Alert  Sarvjcs  BuUatin  A53-232. 
Reviaion  2.  datad  April  20, 199S.  Thia 
incot potation  by  reference  wras  approved  by 
the  Director  of  the  Federal  Regialer  in 
accordance  with  S  U.S.C  5S2(al  and  1 CFK 
part  51.  Copie«  may  Im  obtained  from 
McDonnell  [louglas  Corporation,  3aS5 
Lakawood  Boulevard,  Long  Beach,  Califarma 
9084e,  Attention:  Technical  Publicaliona 
Buaioesa  Adininistretioo.  Deportment  Cl- 
1,51  (2-eo).  Copiea  may  be  iiupected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Und  Avenue,  SW.,  Renloo,  Waahinglon:  or  at 
the  FAA,  Loa  Angeles  Aircraft  Certification 
Office.  Tranapon  Airplane  Directorate,  3960 
l^aramount  Bouteverd,  Lakewood.  Caiifomie; 
or  at  the  Office  of  the  Federal  Regiater,  800 
North  Capitol  Street,  NW.,  iuite  700, 
Waahington,  DC 

(g)  Thii  amesdnkent  becomes  effective  on 
September*,  1996. 

lanied  in  Ranton,  Weshington,  on  July  24, 
1996. 

SXVBUar. 

Acting  Managtr.  Trtuuport  AirphBt 
DincUmUB,  Airaaft  Cattficatkm  Service. 
tn(  Doc  96-19314  Filed  7-30-96: 8:4S  am) 
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AOENCr:  N^ioul  Weather  Servio), 
Natlanal  Oceanic  and  Atmospheric 
AritninistraUon.  DapartmeDl  of 
Conunerce. 
ACTION:  Final  rule. 


':  In  accordance  with  the 
Weether  Servjcs  Modenuzation  Act,  IS 
U.S.C  313n.  (the  Act),  the  National 
Weather  Serrica  (NWS)  i*  publiahii^  an 
amendment  to  it*  criteria  for 
modemization  actions  requiring 
certifitaititm.  This  amendment  atids 
(siteria  unique  to  automating  a  field 
office  to  ensure  that  automation  actions 
will  not  result  in  any  degradatitm  of 
service.  Automatiiig  a  field  office  occtirs 
after  automated  surfiace  observing 
system  (ASOS)  equipment  is  installed 
and  commissioned  at  a  field  office  and 
the  News  employees  that  were 
performing  surface  obeervatioos  at  that 
office  are  removed  or  reassigned. 
fFTtCtlVl  OATE:  July  31, 1996. 
AOOWMCa:  Requests  for  copies  of 
docimients  stated  in  the  preamble  as 
being  available  upon  request  should  be 
sent  to  Julie  Scanlon,  NOAA/NWS, 
SSMC2,  Room  9332, 1325  East-West 
Highway,  Silver  Spring,  Maryland 
20910. 

FOR  FURTICR  MFORMATKM  CONTACT: 
Nicholas  Scheller,  301-713-0454. 
SUPPLEMBfTAflY  MFORHATICN:  On  May  2, 
1996,  the  NWS  published,  for  comment, 
proposed  modemization  criteria  unique 
to  automating  a  field  office  (see  61  PR 
19594).  In  significant  part,  the  proposed 
criteria  embodied  the  four  levels  of 
service  contained  in  the  Federal 
Aviation  Administration's  (FAA) 
Weather  Observation  Service  Standards 
for  level  A,  B,  C  and  D  airports  (see  61 
FR  32887).  After  consideratioa  of  the 
public  conunents  that  were  received 
and,  after  consultation  with  the  National 
Reaeaich  Council's  (NRC)  NWS 
Modemizatian  Committea  and  the 
Modemiiation  Transition  Committee 
(MTC),  the  NWS  Is  now  establishing  the 
final  mtxlemizatlon  criteria  for 
automating  a  field  office  only  at  service 
level  A,  B  and  C  airports.  Establishment 
of  final  modernization  criteria  for 
automating  a  Bald  office  at  service  level 
D  airports  is  being  delarred  pending 
further  cansultadoo  with  the  MTC 


Consultation  with  the  NRCs  NWS 
Modernization  Committee  was 
omipleted  on  )ime  10, 1996.  During 
consultation  with  the  MTC  on  Jtme  27, 
1996,  the  MTC  oSared  the  following: 

The  Modemizatian  Tranaition  Committee 
(MTC)  has  reviewed  the  oomamts  received 
ia  raaponae  to  the  notice  in  the  Federal 
lagfeNr,  cooiidend  infansiatlon  provided 
through  praeeatations  and  reports,  and 
thoroughly  discuaaed  the  iisue  of  level  of 
service  provided  by  the  modernized  weather 
service  as  compared  to  on-site  obeeiveis, 
with  the  following  conclasion: 

The  MTC  approves  the  piupueed 
automation  criteria  lor  airport  aervice  level 
A,  B  and  C  airports  believing  that  thare  will 
lie  no  dagradatloii  of  sarvloe  asaocialed  with 
theae  cettificatlanB.  However,  tha  Conunittea 
haa  drawn  no  conclusion  about  depadation 
of  servioB  at  O  service  level  aiipocts  that 
pnrviously  had  an  NWS  obaarvar.  The 
Conunittee  will  addreaa  the  reatainlna 
portion  of  D  service  level  airpoHa  at  tEsIr 
next  scheduled  meeting. 
Peter  R.  Leavitt 
Chair,  Modemaaiion  Trunsithut  Committee. 

A  total  of  44  public  comments  were 
received  with  postmarks  by  the  closing 
date  for  comments.  Six  additional 
comments  ware  received  with 
postmarks  after  the  closing  data.  The 
issues  raised  in  these  late  comments 
however,  were  similar  to  others  raised 
in  the  timely  comments.  All  comments 
received  were  considered  and  are 
included  in  the  niunerical  totals  below. 
The  issues  and  concerns  raised  in  the 
iximments  and  the  Government's 
respcmse  follows.  Most  comments  have 
to  do  with  leaving  ASOS  unattended, 
either  generally  or  at  specific  airports. 
Tlie  number  of  issues/concerns  exceeds 
the  total  number  of  commimts,  since 
multiple  issues/ cx>ncems  were  raised  in 
some  comments.  A  list  of  persons 
submitting  comments  is  also  inc:luded. 

A.  Comments  related  to  leaving  ASOS 
unattended: 

1 .  Comment:  33  comments  stated  that 
service  level  D  was  inadequate  for  their 
particular  airport. 

Response:  BstabUshment  of  final 
criteria  for  service  level  D  airports  has 
been  deferred.  The  NWS  will  not  take 
any  action  to  automate  field  offices  at 
service  level  D  airports,  pending  further 
consulution  with  the  MTC 
Accordingly,  the  27  airports  proposed 
for  service  level  D  have  been  deleted 
from  Appendix  B. 

2.  Comment:  10  comments  expreaaed 
the  following  concerns  about  ASOS:  (a) 
ASOS  can  not  be  left  in  the  imattended 
mode:  (b)  a  htmian  preaenca  is  ratpdred 
at  all  ASOS  sites:  and  (c)  ASOS 
obeervatiaa  ia  sometimes 
uniepieaautadva  of  actual  conditiona. 

Ketponae:  Oevelopmsnl  and  tasting  of 
automated  weather  obaarviog 
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equipment  has  been  in  progress  for 
nearly  20  years.  Niunerous  studies  and 
evaluations  were  conducted  on 
automated  observation  systems 
beginning  in  the  1970s  which  included 
systems  and  technology  similar  to  that 
of  ASOS.  Assessments  of 
representattveness  were  made  by 
comparing  sutomated  reports, 
specifically,  ceiling  and  visibility  to  the 
himian  observer.  As  a  result  of  the  more 
than  two  decades  of  development  and 
testing,  ASOS  has  evolved  into  a  highly 
accurate,  consistent,  and  reliable 
complement  to  meteorological 
observations. 

The  most  recent  testing  effort  was  the 
ASOS  Aviation  Demonstration  that  was 
carried  out  jointly  by  the  NWS,  the 
FAA,  and  the  aviation  industry,  from 
February  15, 1995  through  August  15, 
1995.  During  this  Demonstration,  NWS 
observers  were  asked  to  record  those 
cases  when  ASOS  observations  did  not 
represent  the  true  meteorological 
situation.  Based  on  reports  supplied  by 
NWS  observers,  ASOS  was  found  to 
report  the  correct  individual  weather 
parameters  at  least  98%  of  the  time 
under  all  conditions  combined. 

From  the  beginning,  ASOS  was  never 
intended  to  be  the  sole  source  of  surface 
weather  data.  ASOS  data  will  be 
supplemented  by  products  derived  fiom 
other  remote  automated  systems 
including  satellite,  radar,  and  lightning 
networks.  Efforts  to  develop  and  refine 
these  new  sensors  and  additional  data 
products  are  underway.  However,  ASOS 
obaervations  will  continue  to  be 
"augmented"  by  human  observers,  at 
those  sites  required  by  the  aviation 
community,  until  these  additional 
sensors  and  data  products  are  available, 
and  their  use  is  hilly  imderstood. 

The  strength  of  ASOS  is  not  that  it  is 
"better"  than  the  observer,  but  that  the 
sensor  suite  can  be  put  in  the  area  most 
sensitive  to  the  weather  that  the  pilot 
needs,  that  mtUUple  sensors  can  be  used 
at  those  sites  where  required,  and  that 
ASOS  observations  are  consistent  from 
station  to  station,  day  to  night,  and 
continuous  24  hours  a  day. 

3.  Comment:  One  comment  stated  that 
the  FAA,  NWS,  aviation  community 
agreement  on  service  level  D  included  a 
requirement  for  both  freezing  rain  and 
lightning  detection  sensors. 

Response:  The  deployment  of  freezing 
rain  sensors  as  part  of  the  ASOS  is 
underway.  Ftmding  has  been  allocated 
for  a(X]uisition  of  over  400  sensors.  The 
freezing  rain  software  and  hardware 
upgrade  deployment  will  be  deployed  at 
NWS  sites  by  winter  1996/1997. 

Automated  thtmderstoim  detection 
capability  is  presently  being  acqtiired  as 
part  of  the  Automated  Weather 


Observing  System  (AWOS)  Data 
Acquisition  System  and  will  provide  an 
automated  tbimderstorm  report  in  the 
METAR  format  from  the  ASOS  at  all 
level  A,  B,  C  and  D  sites.  Deployment 
of  this  automated  tbimderstorm 
reporting  capabiUty  will  begin  in  June 
1997.  Until  that  time,  thimdkarstotms 
will  be  detected  and  reported  mantially 
at  all  sites  with  implemented  level  A,  B 
and  C  Weather  Observation  Service 
Standaids. 

Pending  automation  of  freezing  rain 
and  tbimderstorm  detection  and 
reporting,  neither  of  these  parameters 
will  be  manually  augmented  at  level  D 
sites.  This  policy  was  clearly 
established  during  the  extensive 
discussions  on  Weather  Observation 
Service  Standards  with  the  aviation 
industry  during  the  last  18  months. 

4.  Commenf;  Three  comments 
regarding  Astoria,  Oregon,  proposed  as 
a  D  level  airport,  requested  that  local 
public  hearings  be  held  before  ASOS 
implementation. 

Response:  The  ASOS  has  already  been 
"implemented"  at  Astoria,  Oregon  to 
the  extent  that  it  was  commissioned  on 
March  1, 1993.  The  second  stage  of 
implementation  will  be  to  "automate" 
this  office  and  the  Weather  Service 
Modemization  Act  already  provides  for 
extensive  public  input  at  this  stage  in 
several  ways.  Criteria  by  which  these 
actions  will  be  certified  are  made 
available  for  public  comment  through 
publication  in  the  Federal  Register. 
Two  independent  committees  are 
consulted  during  the  establishment  of 
final  criteria:  The  National  Research 
Council's  NWS  Modemization 
Committee  which  is  composed  of 
scientific  and  technical  experts,  and  the 
Modemization  Transition  Committee 
(MTC)  which  represents  users  of 
weather  services.  During  these 
consultations,  both  Committees  are 
apprised  of  all  public  comments 
received.  There  are  two  other 
opportunities  for  public  input  during 
the  certification  process.  Each  propcffied 
certification  is  pubUshed  in  the  Federal 
Regiater  for  a  60-day  public  comment 
period.  The  MTC  is  apprised  of  all 
public  comments  received  and  has  the 
opportunity  to  recommend  a  course  of 
action  to  the  Secretary  of  Commerce 
with  regard  to  the  final  certification  of 
"no  degradation  of  service".  Finally,  the 
MTC  is  a  Federal  advisory  committee 
and  as  such,  all  MTC  meetings  are  open 
to  the  public.  As  part  of  the  consultation 
with  the  MTC  on  certifications  and 
preceding  deliberations  by  the  MTC 
there  is  a  public  comment  period  during 
which  the  public  may  address  the  MTC 

B.  Other  comments: 


1.  Comment:  Six  comments  were 
concerned  that  thare  might  be  a  delay  in 
Implementing  service  levels  A  and  B 
due  to  lack  of  funds  and  that  the  delay 
would  result  in  a  degradation  of  aervice. 
One  comment  requested  that  a  ban  <m 
further  ASOS  commissionings  be 
instituted  until  .funds  are  available  to 
implement  service  levels  A  and  B. 

Hesponsa:  The  FAA  will  fund  full 
implementation  of  the  Weather 
Observation  Service  Standards, 
including  all  level  A  and  B  airports. 
Accordingly.  NWS  has  eliminated  any 
funding  contingency  from  criterion  4a. 

2.  Comment;  Two  comments 
indicated  that  the  list  of  airports 
published  in  the  May  2  Federal  Ragialar 
notice  was  incomplete  and/or 
(x>nfiiaing. 

Response:  The  airports  in  the  May  2, 

1996  Federal  Register  notice  list  were 
the  143  "field  offices"  which  require  a 
certification  prior  to  automation  under 
the  Weather  Service  Modemization  Act 
The  Act  defines  a  field  office  as  a 
Weather  Service  Office  (WSO)  or  a 
Weather  Service  Forecast  Office 
(WSFO).  Beyond  these  143  locations, 
there  are  additional  airports  where  NWS 
has  surface  observing  responsibility  that 
either.  (1)  Are  not  field  offices — Weather 
Service  Meteorological  Observatories 
(WSMOs)  and  Weather  Service  Contract 
Meteorological  Observatories 
(WSCMOs);  or  (2)  are  field  offices,  but 
NWS  will  continue  to  perform  surface 
observing  functions.  There  are  also  a 
number  of  airports  where  the  FAA  has 
surface  observing  responsibility.  On 
Jime  25, 1996,  the  FAA  pubUshed  in  the 
Federal  Ragiatar  its  Weather 
Obearvaticm  Service  Standards  and  a 
more  comprehensive  Ust  of  all  airports 
where  either  NWS  or  FAA  has  had 
surface  observing  responsibility  [see  61 
FR  32887).  Not  included  in  this  )une  25 
notice  are  the  so  called  "expansion 
sites",  which  are  sites  that  have  not  had 
a  Federally  sponsored  surface 
observation. 

3.  Comment:  One  comment  stated  that 
automation,  as  proposed,  will  have  an 
adverse  impact  on  snowfall  records. 

Response:  Snowfall  data  will  continue 
to  be  recorded  at  46  Weather  Forecast 
Offices  (WFO)  co-located  with  ASOS  as 
well  as  new  snowfall  climatologies  will 
commence  at  73  WFOs  during  the  1996- 

1997  winter  season.  In  addition,  snow- 
depth  observatitms  will  continue  at  22 
Tower  Level  5  airports  next  winto' 
season.  In  addition,  along  the 
Washington  and  Oregon  coastline,  there 
are  over  30  NWS  cooperative  observer 
(COOP)  climate  stations  that  will 
continue  to  report  daily  siow&ll,  siunv 
depth,  and  acinirate  precipitation 
amoimts  for  climatologists.  The  primary 


39864       Fadcral  Regialar  /  VoL  61,  No.  148  /  Wednesday,  July  31,  1996  /  Rules  and  RegulaUons 


piupose  of  this  volunteer  netwotk  u  the 
takiiig  of  long-tann  cUnute  ivcoRb.  TIm 
NWS  is  now  in  the  procest  of 
implementing  a  system  that  will  allow 
these  observations  to  be  disseminated  to 
external  useis  onca-a-day  in  neai  real- 
time. 

Washington  and  Oregon  amtain  about 
one  dozen  fitst-order  airpoit  stations 
that  historically  reported  snowfall 
inlbnnation  that  will  no  longOT  be 
available.  However,  data  btmi  COOP 
climate  stations  in  both  states  are 
actually  considered  to  be  the  data  of 
choice  by  most  climate-change 
reaaatchen.  The  COOPs  are  located  oB 
airports  at  locations  where  [>eople  live. 
CXJOPs  with  decades  of  records  are 
found  in  the  tempente  rain  forests, 
Olympic  mountains,  and  other 
ecologically  sensitive  areas. 

The  volunteer  COOP  network  will 
continue  to  provide  high-quality  climate 
data  for  NWS  and  external  users.  The 
NWS  is  even  considering  opening  new 
COOP  stations  in  aiaas  where 
observations  are  scarce  with  snomr&ll 
information  unavailable  and  whereby 
no  current  COOP  is  located  in  the 
surrounding  vicinity. 

hi  addition,  the  Supplementary  Data 
Program  (see  60  FR  64020).  became 
operational  on  October  1. 1995  at  119 
WFOs.  where  staffing  and  equipment 
permits.  This  includes  the  providing  of 
event  driven  supplementary  data 
obaervabons  (i.e.,  ice  pellets,  snow 
increase  rapidly,  size  of  hailstones)  and 
routinely  scheduled  supplementary 
climatological  data  (i.e.,  depth  of  new 
snow,  duration  of  sunshine,  water 
equivalent  of  snow  on  ground). 

4.  Comment:  One  comment  expressed 
concerns  with  ASOS's  inability  to  detect 
clouds  above  12,000  feet,  use  of  "fisir" 
for  sky  conditions  when  ASOS  reports 
"CLR  below  12,000  ft.",  and  ASOS  not 
reporting  freezing  rain. 

Response:  A  few  years  ago,  NOAA 
started  generating  a  Satellite  Cloud 
Product  (SCP)  to  complement  ASOS 
above  12,000  ft.  SCPs.  generated  for  a 
50xS0-km  grid  centered  around  ASOS 
sites,  ar^  available  in  regional 
collectives  through  the  Family  of 
Services  tvith  the  following  bulletin 
headings: 

GOES-a 

TCUS40  KWBC— Eastern  US 
TCUS41  KWBC-Cential  US 
TCUS42  KWBC— Southern  US 

COES-B 

TCUS51  KWBC— Cantnl  US 
TCU352  KWBC— Southern  US 
TCUSS3  KWBC— Wennn  US 

Among  other  things,  the  SCPs 
indicate  the  cloud  category  (CLR,  SCT, 


BKN,  OVC)  and  the  height  of  the  cloud 
in  lOO's  of  feeL 

NWS  is  fendtizad  to  the  "FAIR"  issue 
and  is  woridng  toward  a  more 
representative  depiction  of  sky 
conditions  on  the  Hourly  (State) 
Weather  Roundup  (SWR).  NWS  sites 
which  "run"  the  SWR  can  merge  the 
SCP  data  with  the  ASOS  data,  Qiereby 
producing  a  better  combined  sky 
condition.  Many  NWS  sites  are  already 
doing  this  end  more  will  be  doing  so  in 
the  future  once  SCPs  are  generated  for 
all  ASOS  sites. 

The  issue  of  the  "FAIR"  on  The 
Weather  Channel  (TWC)  is  a  little 
dilferent.  TWC  gets  its  observational 
data  from  Weather  Services 
International  (WSI)  Corporation.  WSI 
does  not  presently  process  NWS  SWRs. 
"FAIR"  is  a  WSI  term. 

NWS  has  had  discussions  with  both 
TWC  and  WSI  about  this  issue.  Both  are 
working  on  schemes  to  assimilate  the    ' 
SCP  data,  thereby  making  a  more 
repraaentativB  sky  condition.  In  lieu  of 
utilising  the  WSI  observational  data 
stream,  TWC  is  independently 
investigating  the  feasibility  of 
"ingesting"  and  displaying  the  NWS 
SWRs  on  their  "Weather  on  the  8's" 
se^enL 

The  concern  about  reporting  of 
freezing  rain  is  addressed  in  the 
response  to  comment  A3. 

5.  Conunent:  One  comment  stated  that 
ASOS  should  be  replaced  by  METAR. 

Response:  The  writer  of  this  comment 
has  misunderstood  the  dlfiiarence 
between  METAR  and  ASOS. 

The  Aviation  Routine  Weather  Report 
(METAR)  does  not  replace  ASOS.  ASOS 
is  an  automated  and  integrated  group  of 
sensora  to  collect  nufaca  weather 
parametera. 

METAR  on  the  other  hand  is  the 
reporting  format  in  which  the  weather 
elements  are  provided  from  the  ASOS. 
Historically,  there  have  been  two 
weather  reporting  formats.  North 
American  countries  (United  States, 
Canada  and  Mexico)  used  a  format 
rafetted  to  as  a  Surface  Aviation 
Observation  (SAOP,  and  the  rest  of  the 
world,  with  minor  differences,  used  a 
format  called  Aviation  Routine  Weather 
Report  (METAR)  to  report  weather.  For 
years  discixssions  took  place  on 
standardizing  the  reporting  format. 
Agreement  was  reached  in  1989  and  the 
r^ultant  code,  still  referred  to  as 
METAR,  represents  a  blend  of  the 
existing  SAO  and  METAR  reports. 
Because  countries  were  permitted  to  file 
exceptions  to  the  code  format,  not  all 
METAR  reports  are  identical,  and  thus 
there  will  be  slight  differences  among 
the  codes.  Canada  and  Mexico  have 
already  implemented  the  METAR  code 


format,  and  the  United  States,  in 
accordance  with  international 
agreements,  implemented  the  METAR 
code  format  on  July  1, 1996. 

6.  Comment:  One  comment  stated  that 
the  ASOS  at  Wheeling-Ohio  County 
Airport  remains  uncommissioned. 

Response:  The  ASOS  at  Wheeling- 
Ohio  County  airport  is  an  FAA- 
sponsored  ASOS  and  requires  FAA 
long-line  communications  for 
commissioning.  Currently,  plans  are  to 
install  the  conununications  lines  in  the 
bll  1996  followed  by  commissioning  in 
January/February  1997. 

7.  Comment:  One  comment  stated  that 
there  is  no  radio  transmission  from  the 
ASOS  at  Marathon  Airport  (MTH), 
Florida. 

Heponse:  A  ground-to-air  radio  was 
installed  at  Marathon  in  March  1994. 
Shortly  after  installation,  radio 
frequency  inlerfeienca  was  reported. 
That  intenfisrence  problem  was  corrected 
on  May  14, 1996  and  the  radio  is  now 
broadcasting. 

8.  Comment:  Three  comments  raised 
concerns  about  spedBc  public  forecast 
product,  the  quality  of  the  forecasts, 
timeliness  of  NOAA  Weather  Radio 
updates,  elimination  of  the  agricultural 
forecast  program  and  closure  of  the 
Astoria,  Oregon  Weather  Service  Office 
(WSO). 

Response:  These  issues  are  not  related 
to  ASOS  and/or  automation  and  are 
more  appropriately  addressed  during 
the  certification  process  for  actions 
involving  the  particular  WSOs. 

Lilt  of  Psnans  Sutaaittlng  Coaaents 

Dean  )acob«.  Executive  I>irector,  Vaiantine 

Chamber  of  Comnieice.  Valentine, 

Nebtaslta 
Dean  Jacobs.  Executive  Director,  Visitor 

Promotion  Committee.  Cherry  County, 

Valentine,  Nebraska 
concerned  citizen.  Preeiand.  Michigan 
Jay  Trobec.  KELO-TV,  Sioux  Falls,  South 

Dakou 
MilLe  Boggi.  Airport  Manager.  Eugene 

Airport.  Eugene.  Oregon 
Kelly  Kilmer.  Quality  Control  Focal  Point, 

Valentine  ASOS  Station,  Valentine, 

Nebraska 
Troy  Kimmal.  Chief  Matsorologiit,  KTBC- 

TV.  Austin,  Texas 
Robert  Kilmer,  Airport  Manager.  Valentine. 

Nebraska  (2  comments) 
Evelyn  Kibner,  Vaiantine,  Nebraska  (2^ 

comnients) 
Gerald  Ellison,  Valentine  N^raska 
Allan  L.  Jamesori,  Conunercial  Pilot, 

Valentine.  Nebraska 
Robert  A.  Peterson.  Adjninistiator.  Vaiantine, 

Nebraska 
Tim  Bsdar,  Valentine,  Nebraaka 
Paul  Joseph.  Chief  Meteorologist.  WTMJ-TV, 

Milwaiikae,  Wisconsin 
Thomas  S.  Tominack,  Airport  Manager, 

Wheeling-Ohio  County  Airport,  Wheeling 

West  Virginia 
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A.  Earl  Cheal,  Vice  President  and  General 

Manager.  The  Plight  Department  Maratlion 

Airport.  MarathoD.  Florida 
Timothy  M.  Katlelt,  Paso  Roblei.  Califaniia 

(2  comments)  * 
Lao  D.  Hollis.  Directoi^-FUgbt  Ck>ntrol, 

America  West  Airlines.  Phoenix.  Arizona 
Joe  Bakkensen.  Chair.  Board  of 

Commissioners,  Clatsop  County.  Astoria, 

Oregon 
Thomas  G.  Macklin.  Paso  Robles.  California 
Sean  Boyd,  KSEE-TV.  Fresno.  Califomia 
Ron  Larsen.  Director  of  Operations.  Port  of 

Astoria,  Astoria,  Oregon  (2  conuxwnts) 
Melvin  ChristenKm.  Cherry  County  Sheriff. 

Valentine,  Nebraska 
John  P.  Raichl.  Sheriff  and  Director  of 

Emergency  Services.  Clatsop  County. 

Astoria,  C>egon 
Richard  Carlson.  Sequim.  Washington 
Steve  pick,  Pmtdsnt,  Sabnon  Cor  All, 

Astoria,  Oregon 
William  N.  Sears.  Director.  Air  Traffic 

Capacity  &  Meteorology,  Air  Transport 

Association,  Washington.  DC 
Robert  J.  Massey,  Chairman,  Aviation 

Weatber  Conomittee,  Air  Line  Pilots 

Association.  Hemdon.  Virginia  ' 

Warren  L.  Qualley.  Managar— Weather 

Services.  American  Airiines.  DFW  Airport, 

Texas 
Tom  Fahey.  Manager.  Northwest  Airlinea 

Meteorology.  St  Paul,  MilUMsota 
Paul  Gross.  WDIV-TV.  Detroit.  Michigan 
Barbara  BalenBiHer,  Mayor  of  Warienton. 

Warrenton.  Orvgoa 
Brad  Barclay,  Contract  Weather  Observer. 

PsBO  Robles  Airport.  Atascadero.  California 
Drs.  Richard  a  Janet  Laughlin.  Astoria, 

Oregon 
Robert  0.  DeLoog,  Qty  Manager,  Astoria, 

Oregon 
Paul  O'Connall,  RN,  Flight  Supervisor,  Good 

Samaritan  Hospital,  Kearney,  Nebraska 
Robert  Stratton.  Templeton,  Calilbcnia 
Paul  Leveaque.  Executive  Assistant 

Tillamook  (xiunty  Coirmiissiaiiers. 

Tillamook,  Oregon 
Monte  M  Eliason.  Airp<st  Manager,  Glacier 

Park  International^irport  Kaiispell. 

Montana 
Pam  BirmiDgham,  Pete  Anderson  Realty,  Inc., 

Seaside,  Oregon 
Tim  )osi,  State  Representative,  District  2, 

Salem,  Oregon 
Dannia  Ernest,  Program  Director,  KNEB  AM/ 

FM,  Soottsbluff,  Nebraska 
William  R  McDonald,  Chairman,  Columbia 

County  Board  of  Commissioners.  St 

Helens.  Oregon 
Oliver  Vernor,  Msyor.  City  of  Seaside. 

Seaside.  Oregon 
Pat  Hamilton,  Chairperson,  Pacific  County 

Commissioners,  South  Bend,  Waaliington 
William  P.  Shea,  Commissioner.  Port  of 

Astoria,  Astoria.  Oregon 

A.  Qaaaificatimi  Under  Executive 
Order  12866 

These  regulations  establish 
procedures  and  criteria  for  certifying 
that  certain  actions  to  modernize  NWS 
will  not  result  in  any  degradation  of 
weather  services  to  the  affected  service 
area.  They  will  not  result  in  any  direct 


or  indirect  economic  impacts,  and  have 
been  determined  not  to<be  significant  for 
purposes  of  E.0. 12866. 

B.  RaguUtory  Flexibility  Ad  Aaalyils 

These  regulations  set  forth  the  criteria 
for  certifying  that  certain  modernization 
actions  will  not  result  in  a  degradation 
of  service  to  the  affected  area.  These 
criteria  will  be  appended  to  the  Weather 
Service  Modernization  regulations.  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Coiruneroe  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
these  criteria  were  proposed,  that  if 
adopted  as  proposed,  they  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  criteria  are  intended  for  internal 
agency  use,  and  the  impact  on  small 
business  entities  will  be  negligible.  The 
proposed  criteria  do  not  directly  affect 
"small  government  jurisdictions"  as 
defined  by  Pub.  L.  96-354.  the 
Regulatory  flexibility  Act.  Accordingly, 
no  initial  regulatory  flexibility  analysis 
was  prepared. 

C  Paperwork  Reductiaa  Ad  of  IBM 

These  regulations  will  impose  no 
information  collection  requirements  of 
the  type  covered  by  Pub.  L.  96-511.  the 
Paperwork  Reduction  Act  of  1980. 

D.  Execotire  Order  12612 

This  rule  does  not  contain  policies 
with  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

E.  NaUonal  Environmental  Policy  Ad 

NOAA  has  concluded  that  issuance  of 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  hiunan  enviroiunent 
Therefore,  an  enviroiunental  impact 
statement  is  not  required.  A 
programmatic  Enviromnental  Impact 
Statement  (EIS)  regarding  NEXRAD  was 
prepared  in  November  1984,  and  an 
Enviromnental  Assessment  to  update 
the  portion  of  the  EIS  dealing  with  the 
bioeffscts  of  NEXRAD  non-ionizing 
radiation  was  issued  in  1993. 

List  of  Sab)ects  in  IS  CFK  Fait  B46 

Administntive  practice  and 
procedure.  Certification, 
Commissioning.  Deconunissioning, 
national  Weather  Service,  Weather 
service  modernization. 


Dated:  July  2S.  1S96. 
faarlW.  FiMay.Jr.. 
Assis>nnt  Administnlorfar  Waather  Sarvicas. 

For  the  reasons  set  out  in  the 
preamble,  IS  CFR  part  946  is  amended 
as  foUo«rs: 

1.  The  authority  citation  for  part  946 
continues  to  read  as  fallows: 

Aidhartty.  Title  vn  of  Pub.  1.  10Z-S67, 106 
Stat  4303  (IS  U.S.C  313n.) 

2.  Appendix  A  to  part  946  is  amended 
by  adding  a  new  Subsection  (D)  under 
Section  II.  CRITERIA  FOR 
MODERNIZATION  ACTIONS 
REQUIRING  CERTIFICATION,  to  rsMl 
»a  follows: 

(D)  Modemintioa  Criteria  Unique  to 
Automatioo  Certifications 

1.  Compliance  with  Qight  aviation  rules 
(applies  on  airports  only):  Consiiltation  with 
the  Federal  AviatloD  Administration  (FAA) 
has  verified  that  the  weather  services 
provided  after  the  commLssioning  of  the 
nlevant  ASOS  unil(s)  will  be  in  full 
compliance  with  applicable  Federal  Aviation 
Regulations  promulgated  by  the  FAA 

2.  ASOS  Commissioning:  The  relevant 
ASOS  untt(f )  have  been  successfully 
coaunissioned  in  accordance  with  the  criteria- 
set  forth  in  section  l.A.l  of  Appendix  A  to 
the  Weather  Service  Modernization 
Ragulstions,  IS  CFR  part  M6. 

3.  User  Confirmation  of  Services:  Any  valid 
user  oomplaints  lelsted  to  actual  system 
performance  received  since  conmiissioning 
of  the  jVSOS  have  been  satisfactorily  resolved 
and  the  issues  addressed  in  the  MKTs 
reconmiendation  for  certification. 

4.  Aviation  ObaervatioD  Requirement  At 
sites  subject  to  automation  certincation,  all 
sur&ce  observationa  and  reports  required  for 
aviation  services  can  be  generated  by  an 
ASOS  augmented  as  necessary  by  non-NWS 
persoiinel. 

a.  The  ASOS  observatioa  will  be 
augmented/backed-up  to  the  level  specified 
in  Appendix  B  as  described  in  the  Summary 
C3urt  of  the  FAA'i  Weather  Observation 
Service  Standards. 

b.  The  tianaitioa  checklist  has  been  signed 
by  the  sppropriate  Region  Systems 
Oparatioos  EKvisioo  Chief 

5.  General  Surface  Observstion 
Requirement  The  total  observations  available 
are  adequate  to  support  the  required 
inventory  of  services  to  user^  in  the  affected 
area.  All  necessary  hydromoteorological  data 
and  information  an  available  through  ASOS 
as  augmented  in  accordance  with  this 
section,  through  those  elements  reported  as 
supplementary  data  by  the  relevant  Weather 
Forecast  Offices],  orthrougfa  other 
complementary  sources.  The  sdequacy  of  tlie 
total  surface  observation  is  addressed  in  the 
MIC's  reoommandstion  for  certification, 
sauta  ooec  isis-is4i 
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"D"  Level  Service 
Stand-Alone  ASOS 


I 

V 


"C"  Level  Service  Add-Ons 

•  Backup  basic  service 

•  Augaentatloa  of: 

-  Thunderstora  occurrence 

-  Tomadic  activity 

-  Hail 

-  Virga 

-  Volcanic  ash 

-  Tower  visibility 


I 


"B"  Level  Service  AugMentation  Add-Ons 

-  Long-line  Runway  Visual  Range  (RVR) 
at  designated  sites 

(■ay  be  instantaneous  readout) 

-  Freezing  drizzle 

-  Ice  pellets  . 

-  Snow  depth  on  ground 

-  Snow  increasing  rapidly  remark 

-  lliunderstora/lightniBg  location  reaark 

-  Observed  significant  weather  not  at  station 


"A"  Level  Service  Augaentation  Add-Ons, 

-  Either  lO-ainute  long-line  RVR  or  visibility 
increaents  down  to  1/8,  1/16,  and  0  ailes 

-  Sector  visibility 

-  Variable  sky 

-  Cloud  types 

-  Cloud  layers  above   12,000   feet 

-  Widespread  dust,    sand,    and  saoke  obstructions 

-  Volcanic  eruptions 


Sites  that  will  provide  long-line  RVR  are  designated  with  an  *  in  Appendix  B 
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Appendix  B  Is  added  to  Part  946  to 
read  as  follows: 

Appadix  B  lo  Pwt  •4*-^UipMl  TdilM 

"A  "  I«ve/ Senses  Airportf 

•AfaoB,  OH .CAK 

•Aibmiy.  NY . .AI-B 

■Atlanta.  GA ATL 

*Bal>imara,MD _.BW1 

'Boston,  MA „. JOS 

Chariotts.NC CLT 

•Chicago-CHara  (AV),  IL.._ ORD 

Qncumati,  OH «.,« . XM5 

Columbus,  OH CMH 

'Dqrton.OH DAY 

•Dm  Moinu,  lA JJSM 

*DMroit.  MI DTW 

•FaiibuilM.  AK FAI 

*FN«ao,  CA „...FAT 

'Gmnsbcio,  NC „_„ GSO 

*Hut{onl,CT _ BDL 

•IndiuupoUa,  D4- WD 

•Kanns  Qty,  MO. ; MC3 

*Lan<ing,MI LAN 

Laa  Vegas.  NV _..LAS 

Lo«  Angeles  (AV),  CA__ LAX 

•Louisville,  KY .„ .SDF 

*Milw«ikee,  WI MKE 

•MinneapoUa,  MN MSP 

*Newiik.  NJ „ EWR 

•Oklahoma  Qty,  OK OKC 

Phoenix,  AZ. : ...PHX 

•Poitland,  OR . PDX 

•Providence,  RI - J>VD 

•Raleigh,  NC RDU 

•Richmond,  NC iUC 

•Rochester.  NY ROC 

•Rodctord,  n JIFD 

•San  Antonio,  TX SAT 

San  Diego,  CA SAN 

•San  Frandaoo.  CA .SFO 

•Spokane,  WA .CSC 


AiheviUe,  NC 

Athena,  GA 

Atlantic  CHy,  NJ 

Anguata,  GA „._ 

Austin,  TX 

BakenSsld.  CA 

Biidgqxat  CT .»_. 

Bristol,  TN _„ 

Caspar,  WY 

Columbia.  MO 

Columbus,  GA ~ 

Dubuque,  lA 

Erie,  PA.. 


j^VL 

.AHN 

-ACY 

AGS 

MJS 

BFL 

BDR 

^^..TRI 

-_ CPR 

.OOU 


Eugene,  OR „ 

EvansviUa,  IN 

Faigo,  ND 

Fort  Smith,  AR 

Grand  Island,  NE 

Helena.  MT , 

Huntington,  WV _„ 

Kahului.  HI 

Key  West,  FL. „. 

Lewiston,  ID „ 

Lexington,  KY 

Lynchburg,  VA ....... 

Macon.  GA _ 

MansBeld,  Cm 

Meridian,  MS. 
Olympia,  WA.. 


Port  Arthur,  TX .. 

Portland,  ME 

Rapid  aty.SD 

Redding.  CA 

Rsno.NV 


..CSG 

DBQ 

ERI 

EUG 

.EW 

FAR 

— FSM 

GRI 

....HLN 

Hirs 

OGG 

BYW 

LWS 

LEX 

...- LYH 

MCN 

- MFD 

...- MEI 

__ OLM 

BPT 

PWM 

RAP 

RM) 

..RNO 


Roani^,  VA JtOA 

Rochester,  MN RST 

Salem,  OR „_ SLB 


Senta  Maria,  CA„ 

Sioux  aty,IA. 

Springfield,  n. 


..SMX 

...Sl« 

SPI 

...sac 

„.TOL 


•SyrKaiao.NY 

T.ll.ki»_>  PI. 

SYR 

TLH 

Tulss,OK 

.TUL 

"B"  iMcf  Service  Airports 

•Baton  Rouge,  LA „ 

BTR 

Ba 

•DurlaMrni,  WV           

....CRW 

•Chattanooga,  TN 

Colcndo  Springs,  CO 

.....CHA 
.....COS 

Daytona  Bewdi,  FL 

El  Paso,  TX 

....J>AB 
iLP 

FHnt,  MI 

FNT 

Fort  Wayne,  IN . 

Honohihi.  HI 

...JWA 
HNL 

•Hunt  jville,  AL 

•Knoxville,  TN 

•Lincoln,  NE 

Lubbock,  TX 

...„HSV 
— TYS 
-...LNK 
..„..LBB 

•Madison.  WI 

•M(dine,  IL... 

_..MSN 
.....MU 

•Uni,t|;ni|ii^y,  Al 

..MSM 

•Mustegon.MI .    

•Noifolk.  VA.._ _     

...MKC 
OFF 

Peoria,  n. . 

..-JTA 

•Savannah.  GA 

.....SAV 

•South  Bend,  IN 

.....SBN 
.....TUS 

•Wa.ii>^i.nl>nii:h  FI,      , 

PBI 

•Youngstown,  OH 

....YNG 

"C"  Lewi  Service  iUiparts 

Abilene,  TX- ;. 

JiBl 

Allentown.  PA..- _... 

„...ABE 

Stockton,  CA..., 

Toledo.  OH 

Waco,  TX JlCT 

Watarioo,  lA AlO 

Wilke*-B«m,  PA JiVP 

WUliamapnt.  PA JPT 

Wihnington,  OE  ..„ JLG 

Worcester.  MA ORH 

Yakima,  WA ,i YKM 

•Long-line  RVR  desiptaled  site. 
IFR  Doc.  95-19412  Filed  7-30-96:  8:45  am) 

■aijie  cocc  ais-ts-ai 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlntotratlon 

21CFRPaftS20 

Oral  Dosage  Form  New  Anhnal  Drags; 
lveni>ecUii  Tables  and  Chewable 
Cubes 

AOENCV:  Food  and  Dnig  Administration, 

HHS. 

ACTKM:  Final  nile. 

SUIMAflV:  The  Food  and  Drug 
Administratian  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  supplemental  new 
animal  dnig  applications  (NADA's)  Bled 


by  Matck  Raeearch  laboratories. 
Division  of  Merck  &  Co.,  Inc.  The 
supplemental  NADA's  provide  for  label 
changes  including  a  revised  indicatiao 
and  limitation  for  oral  use  of  ivermectin 
tablets  and  chewable  cubes  fen'  dogs  to 
prevent  canine  hesrtwotm  disease. 
BTECTWE  MTE:  July  31. 1996. 
FOH  RJimCR  MFORMAIKM  CONTACT; 
Maida  K.  Laikins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administntion,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0137. 
SUPPlBBfTART  MFOMfUnON:  Merck 
Research  Laboratories,  Division  of 
Merck  A  Co..  Inc.,  P.O.  Box  2000, 
Rahway.  N]  07065,  filed  supplemental 
NADA's  138-412  and  140-886,  which 
provide  for  use  of  HeartgartI® 
(ivermectin)  Tablets  and  HeartgaidS 
(ivermectin)  Chewables  for  dogs.  The 
supplemental  NADA's  amend  the 
approved  indications  for  use  to  read  "To 
prevent  canine  heartworm  disease  by 
eliminating  the  tissue  stage  of 
heartworm  larvae  [Dimfilaria  inunitis) 
for  1  month  (30  days)  after  infection." 
The  supplements  also  amend  the 
limitatioos  pertaining  to  puppies  to 
state  "Recoiomended  for  dogs  6  weeks 
of  age  and  older."  These  changes  are 
necessary  to  be  consistent  with  the 
labeling  for  Heaitgard-SO®  Plus 
(ivermectin  and  pyrantel  pamoate) 
NADA  140-971,  as  published  in  the 
Federal  Register  of  April  15, 1996  (61 
FR  15185  at  15186).  The  supplemental 
NADA's  138-412  and  140-886  are 
approved  as  of  June  14, 1996,  and  the 
regulations  are  amended  in  21  CFR 
520.1ig3(c)(2)  and  (c)(3)  to  reflect  the 
approval. 

Approval  of  these  supplements  did 
not  require  submission  of  new  data  and 
information.  Therefore,  freedom  of 
information  summaries  under  part  20 
(21  CFR  part  20)  and  21  CFR 
514.11(e)(2)(ii)  are  not  required. 

Under  section  512(c)(2)(F)(iii)  of  die 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  these 
approvals  do  not  qualify  for  marketing 
exclusivity  because  the  supplements  do 
not  contain  reports  of  new  rliniral  or 
field  investigations  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approvals  and 
conducted  or  sponsored  by  the 
applicant 

The  agoicy  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
ciunulatively  have  a  significant  efiect  <m 
the  human  environment  Thnefbn, 
neither  an  environmental  nBseaiiiiwiil 
nor  an  environmental  impact  statement 
is  required. 
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Lot  ofSi^ecli  in  21  CFK  Part  S20 

Animal  dnigs. 

Thnefote,  under  the  Federal  Food, 
Drug,  and  Coemelic  Act  and  under 
authority  delegated  to  the  Commissiiitter 
of  Food  and  Drugs  snd  rodelegated  to 
the  Center  for  Veterinaiy  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART620-ORALD06AQEFOfW  . 
NEW  AWMAL  DflUOS 

1.  The  authority  dution  for  21  CFR 
part  520  continues  to  raad  as  foUowrs: 

Aalfaaril^  Sac  512  of  Um  Fadtnl  Food, 
Drug,  and  Comatlc  Act  (21  U.S.C  380b). 

2.  Section  520.1193  is  amended  by 
revising  paiagraphs  (cX2)  and  (cK3)  to 
read  as  follows: 

fS2ai193 


(c)  •  •  • 

(2)  Indicationi  for  use.  To  piswit 
canine  heaitworm  disease  by  ■ 
eliminating  the  tissue  stage  of 
heaitworm  larvae  [DirofHaria  immitis) 
for  1  month  (30  days)  after  infection. 

(3)  Limitations.  Use  ooce-a-month. 
Recommended  for  dogs  6  weeks  of  age 
and  older.  Initial  use  within  1  month 
after  first  exposure  to  mosquitoes.  Final 
use  within  1  month  after  last  exposure 
to  mosquitoes.  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

Dated:  June  «,  1M6. 
lohaft  C  LMagMBO. 
Dtnctor,  Offia  of  Naw  Animal  Drag 
Evaluation.  Center  far  Veterinary  iMicine. 
IFR  Doc  96-19410  Filnl  7-30-9S;  S:45  ami 

■LiMO  eooi  4Ma«i-r 


21  CFR  Part  803 

Oocfcat  Na  IB1N-02te] 


I  Devices;  Medteal  Device 
Reporting;  BBieNne  Repoite;  Stsy  of 
EflecHveDeie 

AOBICV:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 


:  In  response  to  numerous 
requests  for  the  Food  and  Drug 
Administntion  (FDA)  to  further 
consider  comments  concerning 
manufacturer  medical  device  reporting 
(MDR)  baseline  reporting  requiiaments. 
FDA  is  staying  the  eSactive  date  of 
certain  portions  of  the  baseline 
reporting  requiranents.  The  stay  of 
these  requirements  will  allow  FDA  to 


further  evaluate  the  issues  raised  by  the 
comments  and  to  determine  whether  the 
requirements  should  be  revised. 
EFFECTIVE  date:  July  31. 1996. 
FOn  FURTHPIIMOiWATION  CONTACT:  Eurl 
W.  Robinson,  Center  for  Devices  and 
Radiological  Health  (HFZ-530),  Food 
and  Drug  Administration.  1350  Piccaid 
Dr..  Rockvilla.  MD  20850. 301-594- 
2735. 

nurnBmiTMHt  airoiiiiATioN:  h>  the 

Fadanl  Kagifiarof  D«»mber  11, 1995 
(60  FR  63578)  FDA  published  a  final 
rule  amending  p«t  803  (21  CFR  part 
803)  requiring  medical  device 
manufectursrs  to  submit  certain  reports 
relating  to  advene  events  (hereinafter 
referred  to  as  the  December  1995  final 
rule).  The  effective  date  of  this  rule  was 
initially  to  be  April  11, 1996.  However, 
on  April  11, 1996  (61  FR  16043),  FDA 
extended  the  e%ctive  date  to  July  31. 

Under  the  December  1995  final  rule, 
manufacturers  were  required  to  submit 
individual  reports  of  adverse  events  on 
a  monthly  basis,  as  well  as  aimual 
baseline  reports.  Section  803.55  requires 
that  the  baseline  reports  Include 
information  specifically  identifying  a 
device  for  which  an  adverse  event  has 
been  submitted,  the  number  of  devices 
manufactiued  and  distributed  in  the  last 
12  months,  an  estimate  of  the  number  of 
devices  in  current  use,  and  a  brief 
description  of  any  methods  used  to 
estimate  the  number  of  devices 
distributed  and  in  current  use.  Among 
the  primary  purposes  of  these  baseline 
data  requirements  is  to  provide 
information  on  population  exposure  to 
a  particular  device  which  together  with 
the  number  of  adverse  event  reports 
would  provide  relevant  information 
about  the  rate  of  reported  events  for  a 
particular  device  to  aid  the  agency  in 
evaluating  an  adverse  event's 
significance.  For  example,  information 
confleming  the  number  of  devices 
manufactured,  distributed  or  in  current 
use  (hereinafter  referred  to  as 
denominator  data)  is  Intended  to  enable 
the  agency  to  determine  bow  many 
people  are  exposed  to  potential  risk 
from  a  device  and  whether  100 
malfunction  reports  for  a  particular 
device  represents  a  .001  percent  (100  of 
ICOOO.OOO)  reported  failure  or  a  10  (100 
of  1.000)  percent  reported  failure. 

After  issuing  the  December  11. 1995. 
final  rule,  FDA  received  numerous 
requests  for  reconsideration  of  the 
baseline  reporting  requirements. 
Specifically,  iadustry  objected  that  the 
requirements  for  denominator  data  were 
burdensome.  These  comments  led  FDA 
to  meet  with  the  Health  Industry 
Mamifarturers  Association  (HIMA)  and 


several  other  industry  representatives 
on  April  19.  May  23,  Jtme  13.  and  July 
1. 1996.  During  these  meetings  and  FDA 
internal  meetings,  issues  concerning 
industry  burdens  and  FDA  evaluation  of 
data  were  put  forth  that  had  previously 
not  been  considered. 

Specifically,  issues  were  raised  about 
the  ability  to  derive  accurate 
informaticai  about  adverse  event  rates  of 
devices  by  the  denominator  data.  The 
agency  needs  additioaal  time  to 
consider  and  better  understand  methods 
used  to  derive  denominator  estimates. 
FDA  believes  that  a  pilot  program  to 
analyze  how  certain  variables  affect  the 
denominator  data  and  how  that  data  is 
used  would  allow  the  agency  to 
implement  denominator  data 
requirements  to  evaluate  the  rate  of  and 
relative  impact  of  adverse  events  more 
accurately.  FDA  intenda  to  evaluate 
these  issues  further,  and  with  the 
cooperation  of  industry  in  the  near 
fiiture,  to  implement  such  a  pilot 
program,  and  subsequently  to  analyze 
these  foctors.  Assimiing  that  there  is 
sufficient  participation  in  the  program, 
FDA  anticipates  that  the  completion  of 
a  successful  pUot  program  would  take 
from  12  to  18  months. 

Because  of  the  need  for  further 
analysis  of  variables  affecting 
denomiiutor  data.  FDA  believes  that 
baseline  denominator  data  requirements 
^ould  be  stayed.  The  agency  beheves  a 
pilot  program  may  allow  FDA  to  analyze 
the  best  possible  means  to  obtain 
denominator  data.  At  the  completion  of 
the  pilot  program,  or  a  determination 
that  because  of  inadequate  participation, 
the  pilot  program  is  not  feasible,  FDA 
will  either  lift  the  stay  of  the  December 
1995  final  rule  baseline  denominator 
reporting  requirements,  retain  the  stay, 
or  proceed  to  revise  these  requirements. 

The  Administrative  f^rocedure  Act 
(Pub.  L.  79-104)  and  FDA  regulations 
provide  that  the  agency  may  issue  a 
regulation  without  notice  and  comment 
procediues  when  the  agency  for  good 
cause  finds  (and  incorporates  the 
finding  and  a  brief  statement  of  reasons 
thereof  in  the  rules  issued)  that  notice 
and  public  comment  procedures  thereon 
are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest  (5  U.S.C. 
5S3(b)(8);  S  10.40(e)(1)).)  FDA  finds  that 
there  is  good  cause  for  dispensing  with 
notice  and  comment  prtx»dures  to  stay 
the  effective  date  of  the  manufacturer 
baseline  reporting  reqtiirements  for 
denominator  data  ($  803.55((b)(9)  and 
(10))  (corresponding  with  data  elements 
IS  and  16  on  FDA  Form  3417)  because 
such  nptice  and  comment  procedures 
ate  impracticable  and  contrary  to  the 
public  interest 
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Notice  snd  comment  rulemaking  on 
the  postponement  of  baseline  reporting 
denominator  data  is  impracticable.  FDA 
was  not  aware  of  significant  issues 
relating  to  these  lequiiements  until  after 
pubUcation  of  the  December  1995  final 
rule.  Since  that  time.  FDA  has  had 
numerous  meetings  with  industry 
representatives  and  internal  meetings  to 
decide  the  best  approach  to  resolve 
issues  concerning  the  rule.  The  last  such 
meeting  occurred  on  July  1. 1996. 
Without  the  issuance  of  a  stay  imder 
good  cause  procedures,  the  baseline 
denominator  infonnation  reporting 
requirements  would  become  effective  on 
July  31. 1996. 

In  addition,  notice  and  comment 
rulemaking  on  the  stay  of  the  baseline 
denominator  reporting  data  vrauld  be 
contrary  to  the  pubUc  interest.  Because 
there  is  not  enough  time  to  allow  notice 
and  comment  on  the  issue  of  staying  the 
effective  date  before  it  occurs,  this 
baseline  denominator  data  requirements 
would  go  into  e%ct  on  July  31, 1996. 
Consequently,  industry  would  be 
required  to  implement  additional 
procedures  that  may.  after  further 
evaluation,  soon  be  replaced  with 
different  prt3cedure8  leading  to  more 
accurate  information.  This  may  lead  to 
uni>ecessary  confusion  and  expense. 

List  of  Siib|acts  in  21  CFK  Part  803 

Imports.  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  803  is 
amended  as  follows: 

PAR  r  aO»-«IEDICAL  DEVICE 
REPORTUHQ 

1.  The  authority  citation  for  21  CFR 
part  803  continues  to  read  ss  follows: 

AsOaiily:  Sees.  502,  510,  SIS,  520,  701. 
704  of  the  Fadanl  Food,  Drug,  and  Coamstic 
Act  (21  U.S.a  352,  380,  360i.  371,  374). 

2.  In  the  revision  of  part  803  which 
was  published  at  60  FR  63S7B 
(December  11, 1995),  the  effective  date 
of  which  was  extended  until  July  31. 
1996,  at  61  FR  16043  (April  11. 1996). 
the  provisions  of  $  803.55(b)(9)  and  (10) 
an  stayed  until  further  notice. 

Dated:  July  25, 1998. 
WUUaBlCHsUMni, 
Aswdoto  ConmtisgJanerfor  Policy 
Coordination. 
IFR  Doc  a»-10411  Filad  7-30-96;  S:4S  ami 


FEDBIAL  HMC  SAFETY  AND  HEALTH 
REVIEW  COMMSSION 

SCFRCtiaptsrUOOV 

29  CFR  Part  2703 
RW3I08-AA1S' 

Supptamental  SMtdirtia  Of  ElMcal 
Conchict  tar  Emptoyaae  of  ttie  Federal 
MhieOalety  andHaeHh  Review 


AQBICY:  Federal  Mine  Safety  and  Hedth 
Review  Commissian  (Conunission). 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Mine  Safety  and 
Health  Review  Commission,  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  issuing  s 
final  rule  for  Commission  employees 
that  supplements  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  issued  by  OGE.  This 
final  rule  is  a  necessary  supplement  to 
the  Standards  because  it  addresses 
ethical  issues  unique  to  the 
Commission.  The  final  rule  prohibits 
the  acquiaition  or  holding  of  certain 
finaiudal  interests  and  requires  certain 
employees  to  obtain  prior  approval  for 
outside  employment  The  Commission 
also  is  repealing,  except  for  a  regulatory 
waiver  provision,  its  old  standards  of 
conduct  regulations  that  are  superseded 
by  the  Standards,  OGE's  executive 
branch-wide  financial  disclosure 
regulations,  and  this  final  rule.  In  their 
place,  the  Commission  is  adding  a  cross- 
reference  section  to  the  current  ethics 
provisions  and  a  section  specifying  the 
Chairman's  authority  to  appoint  the 
Commission's  ethics  officials. 
EFFECTIVE  DATE:  These  regulations  are 
effective  July  31,  1996. 
FOR  FURTHER  INFORMATION  CONTACT. 
Notman  Gleichman,  Designated  Agency 
Ethics  Official.  Federal  Mine  Safety  and 
Health  Review  Commission.  1730  K 
Street,  NW.,  6th  Floor,  Washington.  DC 
20006:  telephone:  (202)  653-5610  (202- 
566-2673  for  TDD  Relay).  These  are  not 
toll-free  nimibere. 

SUPFUMENTARY  WFOMMTKM: 

L  Background 

On  August  7, 1992.  the  Office  of 
Government  Ethics  (OGE)  published  a 
final  rule  entitled  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  (Standards).  See  57  FR  35006- 
35067.  as  carrected  at  57  FR  46557.  57 
FR  52583,  and  60  FR  51667,  virith 
additiomd  grace  period  extensions  at  59 
FR  4779-4780,  60  FR  6390-6391.  and 
60  FR  66857-66858.  The  Standards, 
codified  at  5  CFR  part  2635  snd  made 


effective  February  3, 1993.  establish 
uniform  standards  of  ethical  conduct 
that  are  applicable  to  all  executive 
branch  employees. 

With  the  coocuirance  of  OGE,  5  OHl 
2835.105  suthotizes  executive  branch 
agendas  to  ptiblish  agency-speci&c 
regulations  supplemsDting  5  CFR  part 
2635  that  are  necessary  to  implement 
their  respective  ethics  programs.  With 
0(S's  concurrence,  the  Conunission  has 
dsleimined  that  the  following 
supplemental  regulations,  being 
codified  in  new  5  CFR  chapter  LXXTV, 
consisting  of  part  8401.  are  necessary  for 
successful  implementation  of  the 
Commission's  ethics  program,  in  light  of 
the  Onnmission's  unique  programs  and 
operations. 

n.  Analysis  of  ths  Ksgnlatians 

Section  S401.101    Geneitil 

Section  6401.101  explains  that  the 
supplemental  regulations  apply  to 
Commission  employees  and  supplement 
the  Standards  at  5  CFR  part  2635.  This 
section  also  cross-references  the 
executive  branch-wide  fiii«nri«l 
disclosure  regulations  at  5  CFR  part 
2634. 

Section  8401.102    Prohibited  Financial 
Interests 

The  Standards,  at  5  CFR  2635.403(a). 
authorize  an  agency  to  issue  a 
supplemental  regulation  prohibiting  or 
restricting  the  acquisition  or  holding  of 
a  financi^  interest  or  a  class  of  finanriiil 
interests  by  the  agency's  employees  or 
any  category  of  its  employees,  based  on 
a  determination  that  the  acquisition  or 
holding  of  such  interests  would  cause  a 
reasonable  person  to  question  the 
imparti  ality  and  objectivity  with  which 
agency  programs  are  administered. 
Where  it  is  necessary  for  the  agency  to 
carry  out  its  mission,  such  prohibitions 
or  restrictions  may  be  extended  to 
employees'  spouses  and  minor  children, 
since  such  hmily  members'  financial 
interests  are  imputed  to  employees  for 
conflict  of  interest  purposes. 

Section  8401.102(a)  expressly 
prohibits  Conunission  employees  (other 
than  special  Government  employees),  as 
well  as  the  spouses  and  minor  children 
of  such  employees,  from  having  any 
finandai  interest,  including 
indebtedness  or  compensated 
employment,  in  any  company  or  other 
person  who  operates,  controte.  or 
supervises  a  mine  subject  to  the 
provisions  of  the  Federal  Mine  Safisty 
and  Health  Act  of  1977,  30  U.S.C.  801 
et  seq.,  or  any  independent  contractor 
performing  services  or  construction  at 
such  a  mine.  The  prohibition  has  been 
made  applicable  to  employees'  spouses 
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and  minor  childiBn  based  on  a 
determination  that  such  application  of 
the  prohibition  is  necessary  to  the 
ability  of  Commission  employees  to 
fulfill  their  official  duties  and  the  abiUty 
of  the  Commission  to  carry  out  its 
mission.  Furthermore,  the  prohibition  in 
this  section,  including  its  applicability 
to  employees'  spouses  and  minor 
chUdren,  is  necessary  to  m»<n»aiw 
public  confidence  in  the  impartiality 
and  objectivity  with  which  the 
Commission  conducts  its  adjudicatory 
functions.  The  Commission  believes  it 
important  to  the  success  of  its  mission 
that  those  affected  by  agency  decisions 
have  this  additional  degree  of  assurance 
that  agency  decisions  are  not  influenced 
by  considerations  of  personal  gain  on 
the  part  of  Commission  personnel. 

A  "financial  interest"  is  defined  in 
the  Standards  at  5  CFR  2635.403(c).  In 
accordance  with  5  CFR  2B35.403(a), 
S8401. 102(a)  generally  prohibits  such 
interests  in  mining  enterprises  subject  to 
the  Commission's  jurisdiction.  This 
section  is  essentially  a  readoption  of  29 
CFR  2703.09(b).  in  which  the 
Commission  has  prohibited  employees 
from  having  a  financial  interest  in 
mining  enterprises  subject  to  the 
Commission's  jurisdiction.  The 
Commission  interpreted  the  provision  to 
also  apply  to  spouses  and  minor 
children  of  Commission  employees. 

Section  8401.102(b)  seU  lorth 
exceptions  to  the  general  financial 
interest  prohibition  in  §8401. 102(a). 
The  exceptions  are  intended  to  permit 
the  acquisition  or  holding  of  finanriwl 
interests  that  are  unlikely  to  raise 
questions  regarding  the  objective  and 
impartial  performance  of  Commission 
employees'  official  duties  or  the 
possible  misuse  of  their  positions. 

Under  §8401. 102(b)(1).  the 
prohibition  in  §  8401.102(a)  does  not 
apply  to  investments  in  a  publicly 
traded  or  publicly  available  investment 
fund  which,  in  its  prospectus,  does  not 
indicate  the  objective  or  practice  of 
concentrating  its  investments  in  the 
securities  of  any  company  or  other 
person  who  operates,  controls,  or 
supervises  a  mine  subject  to  the 
provisions  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  30  U.S.C;  801 
et  seq..  or  any  independent  contractor 
performing  services  or  construction  at 
such  a  mine,  if  the  employee  neither 
exercises  control  over  the  financial 
interests  held  in  the  fund  nor  has  the 
abiUty  to  exercise  such  control.  Under 
§8401. 102(b)(2).  unless  there  is  a 
"substantial  conflict"  within  the 
meaning  of  S  CFR  2635.403(b),  an 
employee  may  own  or  control  a 
financial  interest  obtained  prior  to  the 
employee's  commencement  of 


employment,  through  a  rhnegn  in 
marital  status,  or  through  dicunutatuse 
beyond  the  employee's  control,  such  as 
acquisition  by  inheritance,  gift,  or 
merger.  However,  the  employee  must 
make  full  written  disclosure  to  the 
Designated  Agency  Ethics  Official 
(DAEO)  and  the  employee  will  be 
disqualified  fit>m  participating  in  any 
decision  or  other  particmar  matter 
having  a  direct  and  predictable  effect  on 
the  financial  interest  in  question. 

Under  §  8401.102(c).  the  DAEO  may 
require  divestiture  of  a  financial  interest 
that  would  otherwise  be  allowed  to  be 
retained  under  §  8401 . 1 02(b)(2),  using 
the  standard  of  "substantial  conflict"  set 
forth  in  5  CFR  2635.403(b). 

Under  §  8401.102(d),  the  DAEO  may 
grant  a  waiver  fratn  the  financial 
interest  prohibition  in  this  section  based 
on  a  determination  that  the  waiver  is 
not  inconsistent  with  5  CFR  part  2635 
or  otherwise  prohibited  by  law  and  that, 
under  the  particular  circiunstances, 
application  of  the  prohibition  is  not 
necessary  to  avoid  the  appearance  of 
misuse  of  position  or  loss  or  impartiality 
and  objectivity  with  which  Conimission 
programs  are  administered.  An 
employee  may  be  required  under  the 
waiver  to  disqualify  himself  £rom  a 
particular  nutter  or  take  other 
appropriate  action. 

Section  8401 . 1 03    Prior  Approval  for 
Outside  Employment 

Under  5  CFR  2635.803  an  agency  that 
determines  it  is  necessary  or  desirable 
for  the  purpose  of  administering  its 
ethics  program  may,  by  supplemental 
regulation,  require  employees  to  obtain 
prior  written  approval  before  engaging 
in  outside  employment.  The 
Commission's  old  standards  of  conduct 
regulation  at  29  CFR  2703.12  [which  is 
now  being  repealed)  is  a  grace  period 
(grandfathereid)  provision  which  has 
long  required  Commission  employees 
classified  at  CS-13  or  above  and 
Commission  attorneys  at  any  grade  level 
to  obtain  approval  before  engaging  in 
outside  employment.  The  Commission 
has  found  this  requirement  useful  in 
ensuring  that  its  employees  avoid 
violations  of  the  standards  of  conduct 
and  conflict  of  interest  statutes. 

In  accordance  with  5  CFR  2635.803. 
the  Commission  has  determined  that  it 
is  necessary  to  the  administration  of  its 
ethics  program  to  continue  to  require 
such  prior  approval.  Accordingly, 
§  8401.103(a)  provides  that  a 
Commission  employee,  other  than  a 
special  Government  employee,  must 
obtain  the  advance  written  approval 
bom  the  employee's  immediate 
supervisor  and  the  DAEO  before 
engaging  in  any  outside  employment. 


This  section  also  sets  forth  the 
minimum  inftamalion  required  to  be 
included  in  the  request  lor  prior 
approval. 

Section  8401.103(b)  provides  that 
approval  shall  be  granted  only  upon  a 
determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  part  2635 
and  the  Commission's  supplemental 
standards  of  ethical  conduct  at  this  new 
part  8401  of  5  CFR 

"Employment"  is  broadly  defined  in 
§  8401.103(c)(1)  to  cover  services  as  an 
agent,  contractor,  general  partner, 
teacher,  trustee,  or  writing  when  done 
under  an  arrangement  with  another 
person  for  production  or  publicatian  of 
the  written  product.  It  does  not, 
however,  include  participation  in  the 
activities  of  a  nonprofit  charitable, 
religious,  professional,  or  public  service 
organization,  unless  such  activities 
involve  providing  professional  services 
as  defined  in  5  CFR  2636.305(b)(1)  or 
are  for  compensation  other  than 
reimbursement  of  expenses. 

m.  Repeal  and  Rerision  of  Commission 
Employee  Raqmnsibilities  and  Conduct 
RsjnUUoiia 

The  Commission  is  repealing  its  old 
employee  responsibilities  and  conduct 
regulations  codified  at  29  CFR  part  2703 
which  have  been  superseded  by  the  new 
executive  braurii  standards  of  ethical 
conduct  and  financial  disclosure 
regulations,  5  CFR  parts  2634  and  2635, 
and  the  Commission's  supplemental 
standards  of  ethical  conduct  established 
by  this  rulemaking.  In  place  of  its  old 
standards,  the  Conunission  is  issuing  a 
residual  cross-reference  provision  at 
new  29  CFR  2703.1  to  refer  to  the 
executive  branch-wide  Standards  and 
financial  disclosure  regulations  and  to 
the  Conunission's  new  supplemental 
standards  of  ethical  conduct 

In  addition,  in  accordance  with  the 
ethics  program  responsibility  of  an 
agency  head,  at  5  CFR  2638.202(b),  to 
select  a  DAEO  and  alternate  DAEO,  the 
Commission  is  including  in  29  CFR  part 
2703  a  new  §  2703.2,  which  provides 
that  the  Chairman  of  the  Coinmission 
shall  appoint  such  officials  to 
coordinate  and  manage  the 
Commission's  ethics  program.  Finally, 
the  Commission  is  retaining  in  29  CHI 
part  2703  the  regulatory  waiver  at 
$  2703.09(c)  (now  being  redesignated  as 
§  2703.3)  which  was  issued  under  the 
prior  version  of  18  U.S.C.  208(b)(2) 
(1988)  and  which  has  remained  in  effect 
pending  OGE's  issuance  of  superseding 
executive  branch-wide  regulatory 
waivers. 


FeJanJ  ftegjfr  /Vol.  61.  No.  148  /  Wednesday.  July  31.  1996  /  Rules  and  Regulations      38871 


IV.  Matters  of  Regriatoy  Pracednrs 

Admiaistiative  Procedure  Act 

The  Commission  has  determined  that 
these  rules  relate  solely  to  agency 
organization,  procedure,  and  practice. 
Therefore,  the  provisions  of  the 
Administrative  Procedure  Act,  as 
codified  at  5  U.S.C  553,  generally 
requiring  notice  of  prop<»ed  rulemaking 
and  other  opportunity  for  public 
participation,  are  not  applicable.  The 
Commission  further  finds  that  there  is 
good  cause  to  make  these  rules,  which 
are  necessary  to  the  successful 
implementation  of  the  Commission's 
ethics  program,  effective  upon 
publication  in  the  Federal  Register. 

E.O.  12866,  Regulatory  Planning  and 
Review 

The  Commission  has  determined  that 
these  rules  are  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Commission  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-611)  that  these  rules  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  afiiact  only  Commission 
employees.  Therefore,  a  Regulatory 
Flexibility  Statement  and  Analysis  has 
not  been  prepared. 

Paperwork  Reduction  Act 

The  Conunission  has  determined  that 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because 
these  niles  do  not  contain  any 
information  collection  requirements  that 
require  the  apprvval  of  the  Office  of 
Management  and  Budget 

list  of  SubiecU  in  5  C3FR  Part  8401  and 
20  CFR  Part  2703 

Conflict  of  interests.  Executive  branch 
standards  of  conduct.  Government 
employees. 

Dated:  )uly  18. 1996. 
Mary  Lu  Joniaii, 

Chainnan,  Fedeml  Mine  Safety  and  Health 
Review  Conunission. 

Approved:  July  19, 1908. 
Slapfaan  a  Poos. 

Director,  Office  of  Government  Btiiics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Mine  Safety  and 
Health  Review  Commission,  with  the 
concurrence  of  the  Office  of 
Govenunent  Ethics,  is  amending  title  5 
and  title  29  of  the  Code  of  Federal 
Regulations  as  follows: 


ITTLE  ^-(AMENDED] 

1,  A  new  chapter  LXXIV,  consisting  of 
part  8401.  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

□HAFTCK  LXXIV— FEDEKAL  MINE 
SAFmr  AND  HEALTH  REVIEW 
CXtMMISSION 

PART  8401— SUPPLEMEHTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  FEDERAL 
MME  SAFETY  AND  HEALTH  REVIEW 
COMMSSION 

8401.101  Gecenl. 

8401.102  Prohibited  financial  intaissti. 
8401 .  103    Prior  approval  for  ouuida  - 

employment. 
Authority:  5  U.S.C  7301:  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978):  B.O. 
12674.  54  PR  15159,  3  CFR,  1989  Comp.,  p. 
21S,  as  modified  by  E.0. 12731,  55  FR  42S47, 
3  CFR,  1990  Comp.  p.  306;  5  CFR  2635.10S, 
2S35.403(a),  263S.802(a),  2635.803. 


18401.101 

In  accordance  with  5  CFR  2635.105, 
the  regiUaUons  in  this  part  apply  to  the 
employees  of  the  Federal  Mine  Safety 
and  Health  Review  Commission 
(Commission)  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  S 
CFR  pari  2635.  Commission  employees 
also  are  subject  to  the  executive  branch 
financial  disclosure  regulations  at  5  CFR 
part  2634. 

(8401.102    ProhWIsdIinaneWlnMnM*. 

(a)  Prohibition.  Except  as  provided  in 
this  section,  no  employee  (other  than  a 

.  special  Government  employee),  or 
spouse  or  minor  diild  of  such  an 
employee,  shall  have  a  financial 
interest,  including  compensated 
employment  or  indebtedness,  in  any 
company  or  other  person  engaged  in 
mining  activities  subject  to  Ihe  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Federal  Mine  Safety  and  Health  Act). 
30  U.S.C.  801  et  seq. 

(b)  Exceptions.  (1)  This  section  does 
not  prohibit  an  employee,  or  the  spouse 
or  minor  child  of  an  employee,  fiom 
investing  in  a  pubUcly  traded  or 
publicly  available  investment  fund 
which,  in  its  prospectus,  does  not 
indicate  the  objective  or  practice  of 
concentrating  its  investments  in  the 
securities  of  any  company  or  other 
person  engaged  in  mining  activities 
subject  to  the  Federal  Mine  Safety  and 
Health  Act.  provided  that  the  employee 
neither: 

(i)  Exercises  control  over  the  financial 
interests  held  in  the  fund;  nor 


(ii)  Has  the  abiUty  to  exan:iae  control 
over  the  financial  interests  held  in  the 
fund. 

(2)(i)  Unless  divestiture  is  required  by 
patagnph  (c)  of  this  section,  this  section 
does  not  prohibit  an  employee,  or  the 
spouse  or  minor  child  of  an  employee, 
from  owning  or  controlling  securities  of 
any  company  or  other  person  engaged  in 
mining  activities  subject  to  the  Federal 
Mine  Safety  and  Health  Act,  whenever: 

(A)  Ownership  or  control  was 
acquired  prior  to  the  employee's 
commencement  of  employment,  through 
a  change  in  marital  status,  or  through 
circumstances  beyond  the  employee's 
control  and  without  the  appearance  of 
attempting  to  circumvent  the 
prohibitions  in  this  section,  such  as 
acquisition  by  inheritance,  gift,  or 
merger,  acquisition  or  other  change  in 
corporate  ownership,  provided  that:  (2) 
The  employee  makes  fuU.  written 
disclosure  to  the  designated  agency 
ethics  official  within  30  days  ailer  the 
security  is  acquired  or  the  employment 
is  commenced;  and 

(2)  The  employee  is  disqualified  from 
participating  in  any  decision, 
examination,  audit  or  other  particular 
matter  having  a  direct  and  predictable 
effect  on  such  company  or  other  person, 
in  which  the  employee  holds  a  direct  or 
indirect  interest 

(B)  The  securities  result  fitjm  a  stock 
split,  stock  dividend  or  the  exercise  of 
preemptive  rights  arising  out  of 
securities  permitted  by  paragraph 
(b)(2)(i)(A)  of  this  section.  This 
paragraph  does  not  permit  the  holding 
of  stoclcs  purchased  through  voluntary 
reinvestment  of  cash  dividends. 

(ii)  For  purposes  of  this  section,  the 
term  "securities"  includes  all  interests 
in  debt  or  equity  instruments.  The  term 
includes,  without  limitation,  secured 
and  unsecured  bonds,  debentures, 
notes,  securitized  assets  and  coirunercial 
paper,  as  well  as  all  types  of  preferred 
and  common  stock.  1716  term 
encompasses  both  current  and 
contingent  ownership  interests, 
including  any  beneficial  or  legal  interest 
derived  from  a  trust.  It  extends  to  any 
right  to  acquire  or  dispose  of  any  long 
or  short  position  in  such  securities  and 
includes,  without  limitation,  interests 
convertible  into  such  securities,  as  well 
as  options,  rights,  warrants,  puts,  calls, 
and  straddles  with  respect  thereto. 

(c)  Divestiture.  The  designated  agency 
ethics  official  may  require  an  employee 
to  divest  a  security  the  employee  is 
othervrise  authorized  to  retain  under 
paragraph  (b)(2)  of  this  section,  based  on 
a  determination  of  substantial  conflict 
under  §  263S.403[b)  of  this  tide. 

(d)  Waivers.  The  designated  agency 
ethics  official  may  grant  a  written 
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waiver  {ram  the  prohibition  contained 
in  this  section  baaed  on  a  detennination 
that  the  waiver  is  not  inconsistent  with 
5  CFR  port  2635  or  otherwise  prohibited 
by  law  and  that,  under  the  particular 
circuiDstances,  application  of  the 
prohibition  is  not  necessary  to  avoid  the 
appearance  of  misuse  of  position  or  loss 
of  impartiality,  or  otherwise  to  ensure 
confidence  in  the  impartiality  and 

objectivity  with  which  rnmrnJMinn 

programs  are  administered.  A  waiver 
under  this  paragraph  may  be 
accompanied  by  appropriate  conditions, 
such  as  requiring  execution  of  a  written 
statement  of  disqualification. 
Notwithstanding  the  grant  of  any 
waiver,  an  employee  remains  sidiject  to 
the  disqualification  requirements  of  5 
CFR  2635.402  and  2635.502. 

I8401.10S    PitorapprovritoroutMe 


(a)  Prior  approval  requirement  (1) 
Before  engaging  in  any  outside 
employment,  whether  or  not  for 
compensation,  a  Commission  employee 
who  is  classified  at  GS-13  or  above,  as 
well  a  Commission  attorney  at  any  grade 
level,  must  obtain  the  written  approval 
of  the  employee's  inunediate  supervisor 
and  the  designated  agency  ethics 
official.  This  requirement  does  not 
apply  to  a  special  Government 
employee  of  the  Commission. 

(2)  Requests  for  approval  shall  be 
forwardcKl  through  the  employee's 
inunediate  supervisor  to  the  designated 
agency  ethics  official  and  shall  include 
at  a  imniTniim  the  name  of  the  person, 
group,  or  organization  for  whom  the 
work  is  to  be  performed;  the  type  of 
work  to  be  p«formed;  and  the  proposed 
hours  of  virotk  and  approximate  dates  of 
employment 

(b)  Standard  for  approval.  Approval 
'  shall  be  granted  only  upon  a 

determination  that  outside  employment 
is  not  expected  to  involve  conduct 
prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  2635  and 
this  part 

(c)  Definitions.  For  purpoaes  of  this 
section: 

(1)  Employment  means  any  form  of 
non-Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services  by  the  employee.  It 
includes  but  is  not  limited  to  personal 
services  as  an  officer,  director, 
employee,  agent,  attorney,  consultant, 
contractor,  general  partner,  trustee  or 
teacher.  It  also  includes  writing  when 
done  under  an  arrangement  with 
another  person  for  production  or 
publication  of  the  written  product.  It 
does  not,  however,  include  participation 
in  the  activities  of  a  nonprofit 
charitable,  religious,  professional. 


social,  fraternal,  educational, 
recreational,  public  service  or  dvic 
organization,  unless  such  activities 
involve  the  provision  of  professional 
servioes  or  advice  or  are  lor 
compensation  other  than  reimbursement 
expenses. 

(2)  Professional  services  means  the 
provision  of  personal  services  by  an 
employee,  including  the  rendering  of 
advice  or  consultation,  which  involves 
application  of  the  skills  of  a  profession 
as  defined  in  5  CFR  2636.305(b)(1). 

TITLE  29— (AMENDED) 

CHAFTEK  XXVn— FEDERAL  MINE  SAFETY 
AND  HEALTH  REVIEW  COMMISSION 

2.  Part  2703  of  29  CFR  chapter  XXVn 
is  revised  to  read  as  follows: 

PART  2703— EMPLOYEE 
RESPONSiBILmES  AND  CONDUCT 

Sac 

2703.1  OtMS-referance  to  employee  ethical 
conduct  stanciBrds  and  financial 
diiclosura  regulations. 

2703.2  Designated  A^ncy  Ethics  Official 
and  Alternate  Designated  Agency  Ethics 
OfBdal. 

2703.3  CooiUct  of  Intecest  exemption. 
Aathority:  S  U.S.C  7301:  IS  U.S.C  208: 5 

CFR  2838.202.     ' 

(2703.1  Croaa  relfensa  tp  ein|<oya 
••Meal  conduct  atwidonis  and  flnaneW 
dtodoaura  roQuMSona. 

Members  and  employees  of  the 
Federal  Mine  Safety  and  Review 
Commission  are  subject  to  the  executive 
branch-wide  Standards  of  Ethical 
Conduct  at  5  CFR  part  263  S:  the 
Commission's  regulations  st  5  CFR  part 
MOl.  which  supplement  the  execuUve 
branch-wide  standards;  and  the 
executive  branch-wide  financial 
disclosure  regulations  at  S  CFR  part 
2634. 

(ZTOU    Oeelgnntid Agency Ethlca OWIcW 
and  AHamala  Daolgnatid  Agency  Ethlca 


The  Chairman  shall  appoint  an 
individual  to  serve  as  the  designated 
agency  ethics  official,  and  an  individual 
to  serve  in  an  acting  capacity  in  the 
absence  of  the  primary  designated 
agency  ethics  official  (alternate 
designated  agency  ethics  official),  to 
coordiiute  and  manage  the 
Commission's  ethics  program. 

{2703.3    Conflict o< Interest •zampUon. 
The  financial  interests  hereinafter 
described  are.  to  the  extent  indicated, 
exempted  fiom  application  of  the 
financial  conflict  of  interest  prohibition 
at  18  U.S.C  208(a)  because  they  have 
been  determined  to  be  too  remote  or 
inconsequential  to  affect  the  integrity  of 
a  Commisoioo  employee's  services  in 


any  tnatter  in  which  he  may  act  in  an 
otBdal  capacity: 

Ownership  of  shares  of  stock,  bonds, 
other  corporate  securiUes,  or  shares  in  a 
mutual  fund  or  regulated  fund  or 
regulated  investment  company,  so  long 
as  the  current  aggregate  fair  maricat 
value  of  such  holdings  in  a  single 
enterprise  does  not  exceed  SS.OOO. 

IFR  Doc.  96-19393  Piled  7-30-98: 8:45  ami 
■uan  oooc  t)»4i-» 


DEPARTMENT  OF  TRANSPORTATKMI 

Coast  Quard 

33  CFR  Part  117 

[oaooB-S8-oaq 

nmMis-AE47 

Dimitarldge  OparaUon  ReguMioiis; 
RadRlvar.LA 

AQBiCr:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

StUWMRV:  This  rule  removes  the 
regulation  for  the  Kansas  City  Southern 
Railroad  Bridge  across  the  Red  River, 
mile  88.0  at  Alexandria,  Rapides  Parish, 
Louisiana  because  the  swing  span 
bridge  has  been  removed 
EFFECTIVE  DATE:  This  regulation  is 
efiective  on  )uly  31, 1996. 
FOR  FURTHER  INFOflMATKN  CONTACT: 
Mr.  Phil  ]ohnson.  Bridge  Administration 
Branch,  (504)  589-2965. 

SUPPLEMENTARY  MFORMATIOH: 
Background  and  Purpoee 

The  Kansas  City  Railroad  Bridge  was 
removed  from  service  and  demolished 
on  May  3, 1996.  Since  there  is  no  longer 
a  drawbridge  at  this  location,  there  is  no 
longer  a  need  for  the  drawbridge 
operation  regulation. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  the  regulation 
effective  less  than  30  days  after  Federal 
Register  publication.  Publishing  a 
notice  of  proposed  rulemaking  and 
delaying  the  effective  date  are 
impracticable  and  uimecessary  because 
the  swing  span  of  the  bridge  is  no  longer 
in  existence. 

Regnlalory  ETalnatiaa 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11040;  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
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a  fiill  Regulatory  Evaluation  is 
imnecessary. 

Small  EnUtiaa 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
8  substantial  niunber  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
This  rule  will  have  little  impact  on 
either  vehicular  or  navigational  traffic. 
Because  it  expects  the  impact  of  this 
final  rule  to  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C  60S(b) 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

CoUaction  of  Infoimatioa 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  St  soq.). 

Faderaliam 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

EnTirooment 

The  Coast  Guard  considered  the 
enviroiunentol  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1 
(aeries),  this  proposal  is  categorically 
excluded  from  further  environmental 
documentation. 

Lilt  of  Siibj«:ta  in  33  CFR  Part  117 

Bridges. 

Regnlatioiis 

In  consideraUon  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— ORAWBRtDOE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Pari  117 
continued  to  read  as  fbllonrs: 

AatiMrity:  33  U.S.C  499;  49  CFR  1.46:  33 
CFR  1.05-l(g):  nction  117.255  alio  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Sm.  5039. 

|117.4»1    (Awendedl 

2.  In  S  117.491.  paragraph  (b)  is 
removed  and  (c),  (d),  (e)  and  (f)  ore 


redesignated  (b),  (c).  (d)  and  (e), 
respectively. 

Dated:  )uly  11, 1998. 
T.W.  loiiaii. 

RearAdmiml.  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
IFR  Doc  96-19479  Filed  7-30-96:  8:45  iml 

Buaia  0001  wit-u-H 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart4 
niN2>00-AE86 

Schedule  lor  Rating  DlsabUltiea; 
Infactloiis  Dieiwea,  Iminune  Olaordata 
and  Nutritional  Dallctanclaa  (Systemic 
Condttlone) 

AQENCY:  Department  of  Veterans  Afbirs. 
ACTION:  Final  rule. 

SUMMARY:  This  documrat  amends  that 
portion  of  the  Department  of  Veterans 
ASairs  (VA)  Schedule  for  Rating 
Disabilities  concerning  Infectious 
Diseases.  Immune  Disorders  and 
Nutritional  Deficfencies  (formerly 
entitled  Systemic  Conditions).  The 
effect  of  this  action  is  to  update  this 
portion  of  the  rating  schedule  to  ensure 
that  it  uses  current  medical  terminology, 
unambiguous  criteria,  and  that  it  reflects 
medical  advances  that  have  occurred 
since  the  last  review. 
EFFECTIVE  DATE:  This  amendment  is 
effsctive  August  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroll  McBrine,  M.D..  Consultant. 
R^ulaUons  Staff.  Compensation  and 
Pension  Service.  Veterans  Benefits 
Administration,  Departmetit  of  Veterans 
Afbirs,  810  Vermont  Ave.  NW, 
Washington  DC  20420.  (202)  273-7230. 
SUPPLEMBITARY  INFORMATION:  As  pari  of 
the  first  comprehensive  review  of  its 
Schedule  for  Rating  Disabilities  since 
1945.  VA  published  in  the  Fedoral 
Register  of  April  30. 1993  (58  FR 
26083-87)  a  proposal  to  amend  the 
portion  of  the  Schedule  for  Rating 
Disabilities  concerning  Systemic 
Conditions.  This  dociunent  has  renamed 
that  portion  of  the  rating  schedule  as 
Infectious  Diseases,  Immune  Disorders 
and  Nutritional  Deficiencies.  Interested 
persons  were  invited  to  submit  written 
comments  on  or  before  June  29, 1993. 
We  received  comments  from  the 
Disabled  American  Veterans  and  the 
Paralyzed  Veterans  of  America. 

The  final  rule  ^eludes  a  diagnostic 
code  (DC  8354)  and  diagnostic  criteria 
(38  CFR  4.88a)  for  chronic  fatigue 
syndrome.  These  provisions  for  chronic 
fotigue  syndrome  were  added  to  the 


portion  of  the  rating  schedule  then  titled 
Systemic  Conditions  by  a  final  rule 
published  in  the  Federal  "'g'^^-  of 
July  19. 1995  (60  FR  37012-13). 

We  proposed  to  reduce  or  eliminate 
the  convalescence  periods  for  several 
infectious  diseases,  and  both 
commentera  disagreed  with  thoee 
proposals. 

We  proposed  to  change  the 
convalescent  periods  for  Asiatic  cholera 
(DC  6300),  Bartonellosis  (DC  6306),  and 
scrub  typhus  (DC  6317)  from  six  months 
to  three  months,  noting  that  when 
treated  in  a  straightforward  manner,  the 
active  phase  of  the  diseases  resolves 
quickly,  and  need  for  convalescence  is 
typically  much  less  than  six  months. 
One  commenter  questioned  what 
"treated  in  a  straightforward  marmer" 
means.  A  second  commenter  felt  that  a 
shorter  convalescent  period  for 
Bartonellosis  is  not  jiistified  because 
convalescence  is  slow,  and  gradual 
normalization  of  red  blood  cell  moss 
begins  three  to  six  weeks  after  onset  of 
diMsse. 

The  six-month  periods  of 
convalescence  for  these  conditions  trare 
established  prior  to  the  modem 
antibiotic  era,  and  were  appropriate  at 
the  time.  However,  with  modem 
therapy,  the  course  of  these  infectious 
diseases  has  dramatically  improved. 
Scrub  typhus  deaths  are  rare,  and 
convalescence  is  short  ("Harrison's 
Principles  of  Internal  Medicine"  760 
(Jean  D.  Wilson,  M.D.,  et  al.,  eds.,  12th 
ed.  1991));  with  specific  therapy, 
recovery  is  prompt  and  uneventful 
("The  Merck  Manual"  173  16th  ed. 
1992).  Similarly,  treatment  for  Asiatic 
cholera  is  simple,  and  the  condition  is 
self-limited  to  a  few  days  (Harrison, 
632).  Bartonellosis  responds  rapidly  to 
antibiotics  and  the  red  blood  cells 
stabilize  in  atwut  six  weeks  (Harrison. 
634).  While  the  characteristic  severe 
anemia  that  occurs  in  an  individual 
with  Bartonellosis  may  require  time 
after  treatment  to  resolve,  three  months 
is  an  adequate  period  of  convalescence 
in  the  average  person.  We  have  therefore 
adopted  the  proposed  provisions,  which 
provide  for  a  three-month  convalescent 
evaluation  for  these  conditions. 

The  previous  schedule  called  for  a 
100  percent  evaluation  for  leprosy  (DC 
6302)  as  active  disease  and  for  one 
year's  convalescence.  We  proposed  to 
remove  the  one-year  period  of 
convalescence.  One  commenter  said 
that  a  convalescent  period  should  be 
letoined  because  of  the  serious  natiue  of 
the  disease,  and  another  questioned 
whether  there  is  a  medical  basis  for  the 


On  further  consideration,  VA  agrees 
that  a  continued  100  percent  evaluation 
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for  convalescence  of  leprosy  is 
warranted  because  the  disease  is 
debilitating,  sometimes  extremely  so. 
and  a  period  of  convalescence  is 
warranted  to  allow  recovery  of  strength. 
Accordingly,  we  have  amended  DC  6302 
to  continue  the  100  percent  evaluation 
indetinitely  when  the  disease  is  no 
longer  active.  Further,  the  final  rule 
amends  DC  6302  to  require  an 
examinatioo  six  months  after  the  date 
that  an  »»«"'i"<'^  physician  has 
determined  the  leprosy  is  inactive.  Any 
change  in  evaluation  will  be  carried  out 
under  the  provisions  of  $  3.105(e).  This 
will  assure  that  a  total  evaluation  will 
continue  loog  enough  to  allow  recovery 
bom  the  dMiilitating  effects  of  the 
disease,  and  will  i^so  assure  that  the 
extent  of  any  residual  impairment  is 
documented  by  examination.  This 
method  of  determining  the  duration  of 
the  period  of  convalescence  is 
consistent  with  the  method  we  have 
used  following  treatment  of 
malignancies,  in  previously  piiblished 
rules  that  revised  other  sections  of  the 
rating  schedule. 

The  previous  schedule  provided  a  1(K) 
percent  evaluation  for  visceral 
leishmaniasis  (DC  6301)  as  active 
disease  and  for  one  year's 
convalescence.  We  proposed  to  remove 
the  one-year  period  of  convalescence. 
One  conmienter  questioned  whether 
there  is  any  medical  basis  for  the 
change.  Another  commenter  said  that 
visceral  leishmaniasis  is  still  a 
debiUtating  disease  and  warrants  a 
reasonabie  convalescent  period. 

In  view  of  the  frequency  of 
debilitation  in  visceral  leishmaniasis, 
with  findings  such  as 
hepatoeplenomegaly,  emaciation,  and 
pancytopenia,  we  have  determined  that 
a  period  of  convalescence  for  DC  6302 
similar  to  that  for  leprosy  is  appropriate. 
We  have  added  a  note  to  continue  the 
100  percent  evaluation  indefinitely 
when  treatment  for  active  leishmaniasis 
has  been  completed,  and  to  require  an 
examination  six  months  after  cessation 
of  treatment.  Any  change  in  evaluation 
will  be  carried  out  under  the  provisions 
of  $  3.10S(e).  This  will  assure  that  a  total 
evaliution  will  continue  long  enough  to 
allow  recovery  frtmi  the  debilitating 
effects  of  the  disease,  and  will  also 
assure  that  the  extent  of  any  residual 
impairment  is  documented  by 
examination. 

Another  commenter  stated  that  any 
reduction  in  the  convalescence  period 
exceeds  the  Congressional  mandate  that 
ratings  be  based  upon  "average 
impairment." 

V A  does  not  concur.  The 
convalescence  periods  adopted' in  this 
change,  as  discussed  above,  represent. 


in  our  {udgment,  neither  the  longest  nor 
the  shortest  periods  that  any  individual 
patient  might  require  Cor  recovery,  but 
the  usual  or  normal  periods  during 
which  an  average  patient,  under  normal 
circumstances,  would  be  expected  to 
recover  from  a  specific  conditian. 

Although  the  proposed  regulation 
made  only  editorial  changes  to  the 
evaluation  criteria  for  beriberi,  IX]  6314. 
both  conmienters  argued  that  the 
evaluation  criteria  at  the  30  and  60 
percent  and  60  and  100  percent  levels 
for  beriberi  were  nearly  identical  and 
therefore  unrealistia 

We  agree  and  have  revised  the 
evaluation  criteria  for  beriberi  to  reflect 
the  difierent  levels  of  disability  with 
specific  rliniml  symptoms.  A  100 
percent  evaluation  requires  congestive 
heart  hiluie,  anasarca,  or  Wernicke- 
Korsakoff  syndrome.  The  60  percent 
level  requires  cardiomegaly  or 
peripheral-neuropathy  with  footdrop  or 
atrophy  of  thigh  or  calf  muscles.  The  30 
percent  level  requires  peripheral 
neuropathy  with  absent  knee  or  ankle 
jerk  and  loss  of  sensation  or  weakness, 
btigue,  anorexia,  dizziness,  heaviness 
and  stiffoess  of  legs,  headache  or  sleep 
disturbance.  The  revised  criteria 
establish  clear  distinctions  between  the 
evaluation  levels  and  will  allow  for 
more  realistic  and  consistent 
evaluations. 

We  proposed  to  delete  the  previous 
evaluation  formula  for  filariasis,  DC 
6305,  which  provided  a  100  penxnt 
evaluation  for  the  initial  infection  or 
severe  recurrences,  60  and  30  percent 
evaluations  for  the  chronic  form  of  the 
disease  with  beginning  permanent 
deformity  or  while  symptomatic,  and  a 
zero  percent  evaluation  if  the  disease 
subsided  after  a  single  attack.  A  second 
set  of  evaluation  criteria  for  permanent 
deformities  of  an  extremity  or  of  the 
genitalia  provided  levels  of  60  percent 
for  "severe,"  30  percent  for  "moderate," 
and  10  percent  for  "mild,"  and  these 
evaluations  for  permanent  deformities 
could  be  combined  among  themselves  to 
cover  multiple  involvements.  We 
proposed  to  provide  a  100  percent 
evaluation  while  the  disease  is  active, 
and  to  rate  the  residuals  of  the  disease 
imder  the  appropriate  body  system.  Chie 
commenter  felt  that  deleting  the  formula 
does  not  improve  the  schedule  because 
the  peculiarities  of  the  disease  require 
more  detailed  evaluation  criteria. 

We  do  not  agree.  The  previous  dual 
formula,  plus  the  subjectivity  of  criteria 
such  as  "mild",  may  have  resulted  in 
inconsistent  evaluations^ 

Any  time  the  disease  is  active,  it 
produce*  total  disability,  and  this  is 
reflected  in  the  new  criteria.  The  most 
equitable  and  consistent  way  to  evaluate 


chronic  residuals  such  as  lymphadenitis 
or  deformities  of  an  extremity  or  of  the 
genitalia,  however,  is  to  use  evaluation 
criteria  specifically  intended  for  the 
body  system  aSected.  While  allowing 
for  the  broadest  possible  scope  of 
evaluations,  this  method  will  also 
assure  mora  consistent  evaluations 
because  they  will  be  based  on  more 
objective  criteria. 

One  conunenter  felt  that  the  criteria 
for  evaluation  of  HIV-Related  Illness,  IX 
6351,  should  be  based  on  the  1993 
revised  classification  system  for  the 
disease  issued  by  the  Canter  for  Disease 
Control  (CDC). 

VA's  Schedule  for  Rating  Disabilities 
is  designed  to  evaluate  hmctional 
impairment  (See  38  CFR  4.10),  whereas 
the  CDC  classification  system  for  HIV 
infection  is  designed  to  guide  the 
medical  management  of  persons 
infected  with  HIV  and  for  HIV  infection 
surveillance.  Under  the  CDC 
classification  system,  an  individual  is 
placed  in  one  of  three  categories  based 
on  the  presence  of  clinical  conditions 
associated  with  HIV  infection  and  on  T4 
cell  counts.  The  condition  is  always 
classified  at  the  most  advanced  category 
it  has  reached  even  though  the  specific 
complication  or  infection  warranting  the 
classification  subsequently  resolves. 
That  system  is  clearly  not  compatible 
with  VA's  Schedule  for  Rating 
Disabilities  because  the  severity  of  the 
functional  impairment  caused  by  the 
conditions  used  to  categorize  the  HIV 
infection  under  the  CDC  system  varies 
significantly. 

One  coromenter,  noting  that  there 
were  no  zero  percent  evaluations 
proposed  for  any  conditions  other  than 
HIV-Related  Illness,  suggested  that  we 
add  zero  percent  evaluations  for  every 
di^nosUc  code  in  this  section. 

C3n  October  6, 1993.  VA  revised  its 
regulation  addressing  the  issue  of  zero 
percent  evaluations  (38  CFR  4.31)  to 
authorize  assignment  of  a  zero  percent 
evaluation  for  any  disability  in  the 
rating  schedule  when  minimum 
requirements  for  a  compensable 
evaluation  are  not  met.  In  general,  that 
regulatory  provision  precludes  the  need 
for  zero  percent  evaluation  criteria 
unless  the  predictable  effects  of  a 
particular  condition  are  likely  to  result 
in  a  situation  where  a  rating  agency 
must  determine  whether  a  commonly 
occurring  finding  more  nearly 
approximates  the  requirements  for  a  ten 
percent  or  zero  percent  evaluation.  [See 
38  CFR  4.7.)  Such  a  situation  is  the 
presence  of  lymphadenopathy  in  an 
otherwise  asymptomatic  individual  who 
is  HIV  positive.  In  our  judgment, 
lymphadenopathy  does  not  warrant  a 
ten  percent  evaluation,  and  in  order  to 
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ensure  that  rating  agencies  ctmsistently 
assign  a  zero  percent  evaluation,  we 
have  included  zero  percent  evaluation 
criteria  under  DC  6351.  For  the  five 
other  conditions  in  this  section  where 
we  have  provided  multiple  evaluation 
levels,  in  our  judgment  there  are  no 
commonly  occurring  effects  that  would 
make  it  unclear  as  to  whether  a  zero  or 
higher  evaluation  would  be  warranted. 

The  proposed  rule,  which  would 
require  stomatitis,  persistent  diarrhea 
and  syitmietrical  dermatitis  for  a  40 
percent  evaluation  for  pellagra,  DC 
6315,  was  substantially  unchanged  from 
the  previous  rule. 

One  commenter  felt  that  the 
requirement  of  "persistent  diarrhea"  is 
too  stringent.  He  noted  that  the  term 
"persistent"  is  qualitative  and  suggested 
that  it  be  replaced  with  a  mora 
reasonable,  quantifiable  alternative,  but 
offered  no  alternate  language  for  us  to 
consider. 

We  agree  in  principle  and  have 
revised  the  criteria  for  both  pellagra  and 
avitaminosis  (DC  6313),  which  have  the 
same  evaluation  formula.  While 
retaining  the  five  evaluation  levels,  we 
have  removed  the  adjectives  modifying 
diarrhea  in  the  40  and  20  percent  levels, 
and  deleted  the  requirement  for  diarrhea 
at  the  10  percent  level.  Without 
changing  the  essence  of  the  criteria,  this 
will  ^ve  the  rater  clear  instructtotu  as 
to  how  to  evaluate  the  disability  and 
eliminate  qualitative  adjectives  from  the 
evaluation  criteria. 

The  previous  evaluation  formula  for 
brucellosis,  DC  6316,  provided  a  100 
pert^nt  evaluation  for  the  active  febrile 
disease  with  complications  such  as 
arthritis:  50,  30  and  10  percent 
evaluations  for  the  chronic  form  of  the 
disease;  and  a  Note  instructing  the 
rating  specialist  to  rate  complications 
separately.  We  proposed  to  revise  this 
formula  to  provide  a  100  percent 


evaluation  while  the  disease  is  active, 
and  to  rate  the  residuals  of  the  disease 
under  the  appropriate  body  system.  One 
coirunenter  felt  that  unless  the  previous 
evaluation  criteria  for  brucellosis  are 
tetaitwd,  recurrent  febrile  imdulation 
caimot  be  properly  evaluated. 

We  disagree.  The  criteiia  in  the 
previous  rating  schedule  could  lead  to 
inconsistency  in  evaluations  because 
arthritis  and  other  complicatioru  were 
included  as  pari  of  a  100  percent 
evaluation,  but  were  also  identified  in 
the  note  as  complications  to  be  rated 
separately.  By  providing  clear 
instructions  to  evaluate  the  active  form 
of  the  disease  as  totally  disabling  and  to 
rate  residuals  under  the  appropriate 
body  system,  any  ambiguity  is  removed 
from  this  evaluation  formula.  The 
undulating  or  intermittent  fever  fonn  of 
this  disease  is  rare  (Cecil,  Textbook  of 
Medicine,  19th  edition,  p.1727-8),  but, 
in  any  event,  it  would  be  evaluated  as 
the  active  incapacitating  febrile  stage 
and  would  be  assigned  a  100  percent 
evaluation. 

We  have  revised  the  note  proposed 
under  DC  6350  (lupus  erythematosus), 
to  make  it  more  clear  that  lupus 
erythematosus  is  evaluated  either  by 
combining  the  evaluations  for  residuals 
or  by  evaluating  under  the  DC  6350 
criteria,  whichever  method  results  in  a 
higher  evaluation. 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule,  which  is  now  adopted  as  a  final 
rule  with  the  changes  noted  above. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  direcUy  affect 
any  small  entities.  Only  VA 


benefidariee  could  be  directly  afhcted. 
Therefbra,  punuaiU  to  S  U.S.C  60S(b), 
this  ameodment  is  exempt  from  the 
initial  and  final  regulatory  Qexibility 
analysis  requirements  of  sections  603 
and  604. 

This  regulatory  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866,  Regulatory  Planning  and  Review, 
dated  September  30, 1093. 

The  Catalog  of  Federal  Domaatic 
Aasistino  numbers  are  M.104  and  M.IOS. 

Ui«  of  Subjects  In  sa  CFR  Part  4 

Disabihty  benefits.  Individuals  with 
disabilities.  Pensions,  Veterans. 

Approved:  March  7, 19M. 
)aaas  Bnnn^ 
Secretary  of  Vetemnt  Affain. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4  is  aiqended  as 
set  forth  below: 

PART  4— SCHEDULE  FOR  RAimQ 
nSABIUTIES 

1.  The  authority  dtaUon  for  part  4 
continues  to  read  as  follows: 

Autluxity:  38  U.S.C  tlSS. 

Subpwt  B— OiMbUtty  RaHnga 

2.  The  undesignated  centar  h««<<ing 
appearing  before  J  4.88  is  revised  to 
read  as  follows: 

Infectious  Diseases,  lmmini«  Oiaorden 
and  Nnlritiona]  Deficiencies 

4.M    [Hemoiwd  and  raearved] 

3.  Section  4.68  is  removed  and  tliat 
section  is  reserved. 

4.  Section  4.88b  is  revised  to  read  as 
follows: 

|4.Mb    Schadul*  o(  i«lng»-lnf*cttoua 
diaeaeea,  bimiune  diaofdere  and  nutrtttonal 


6300  Cholera.  AMlc: 

A*  active  dtasaaa,  and  tor  3  months  cocwaleacence lOO 

Thereallei  rata  re»lr>«l»  such  as  lerel  necrosis  under  the  anxofviata  sysiam 

6301  V)sca««  LaWmoflieais:  I 

During  liealirieiil  lor  acUve  dsease  _ _ __ _...... „ I  lOO 

NOTE  A  100  peicanl  evalualion  Shan  oontinus  beyond  the  cessation  ol  treatment  lor  acUve  disease.  Six  months  atlar  dsoonlinuanca  o( 
such  traalmert,  the  appraptlale  disability  rating  shall  be  determined  tiy  mandatory  VA  examination.  Any  chwige  in  evaluation  based  upon 
that  or  arty  subssquanl  examination  shall  be  siijied  to  the  provisions  ol  §3.10S(e)  ol  this  chapter.  Rate  residuals  such  as  Itvar  denwge 
or  lymphadsnopolhy  under  Iha  appropriate  syslam 
8302    Leprosy  (Hansen's  Disease):  I 

As  active  disease - „ _„ _ „ _ I  lOO 

NOTE  A  100  parcel*  MkaHon  shall  contirxie  beyond  ttte  date  that  an  examining  physician  has  delemiined  that  this  has  become  inactive. 
Six  months  alter  the  date  ol  Inactivity,  the  appropriale  dbafaHity  rating  sha>  be  determined  by  mandatory  VA  examlnaUoa  Any  change  In 
evalualion  based  i^xxi  that  or  any  sUaequent  examinatian  shall  tie  sUiied  to  the  provisions  ol  $3.105(e)  ol  this  chapter.  Rate  residuals 
such  as  sMn  lesions  or  peripheral  neuropalhy  under  Iha  appropriate  systtm 
6304    Malaria:  | 

Aa  active  dbeaaa I  lOO 
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Note  The  rliignnwi  o<  nalirie  dipends  on  <i«  idenliicaMon  ot  lh»  maliriel  para«»e«  In  blood  amean.  If  the  velaran  served  in  an  endemic 
arae  and  preaenU  aigna  and  aymptonn  umnjeHile  vullh  maleria,  Itw  flegnnaw  may  be  besed  on  ctnical  gRunda  akme.  fleliipeei  muat 
be  unrihiiiadby  tttepieeance  ol  melvW  peraaAae  In  blood  amears 

Tliaiaallui  reia  feaMuala  wch  aa  »»ef  of  ^ilein  damage  under  Iha  atyioprlata  system 
6306 

As 


Theieellsr  rale  residuals  audi  aa  aWn  laatoia  mdsr  tie  appropilale  ayalem 
6307    Ptegus: 

As  active  ft  win  BO  .._..... .« — _... _ ^ 

Theree*Br  rale  rasidneli  suJi  aa  lyii^ihiideiMieBiy  undsr  t»  sppropriale  syetem 
6306    Delepaing  Fever 

As  acUve  dtoaae 


TtiereeBsf  rate  residuals  such  as  Hver  or  spleen  de>Tiage  or  centiel  nervous  system  involvement  under  the  appropriate  system 
6309    Rtwumtfc  lever 
Aa 


100 


100 


100 


100 


100 


TtieieeUsi  rale  residueis  such  aa  heart  damage  mdsr  the  appicprlale  syatam 

6310  SypNb.  and  other  tteponemai  infections:  I 

Rate  the  compgceBons  ol  nervous  system,  vascular  system,  eyes  or  ears.  (See  DC  7004,  sypNMic  heart  ctoeose.  DC  S013,  cerebrospinel 
syphOs.  DC  80t4,  meningovaactiar  syphiis,  DC  8015,  tabes  dorsais,  and  DC  9301,  damahlia  associated  with  central  nervous  system 
•ypNfc) 

6311  TtOemioeia,  miiary; 
Aa  acUve  rtlsaaiin . 


Inaclive:  See  »*Mc  and  4.89. 
6313    AvUamlnoaia: 

Marttad  mental  changaa,  moiat  dsiTntMa.  Inability  to  retain  arteqiailB  nourishment,  exhaustion,  and  cachexia . 

With  si  ol  the  symptoiaa  Med  below,  pka  mental  symplome  and  impaired  bodily  vigor 

1  skjiiielilis,  dtairhsa,  snd  ayiiiiielii)  al  daimatilia  . ... ..» » ..».. .». _„ «»..._„.„ 

or  acHortiydrla.  or  dtonhea  . 


Cordkmed  dagnoaiB  with  nonspectfc  symptoms  such  as:  dacieased  appeHle.  weIgN  kaa,  atxtomlnal  diacomliiit,  iMaaknass. 

inabjity  to  ooncentrsSe  and  imtafaiity . 

6314    Berfeerl:  

As  active  disease: 

With  congestivs  heart  talura,  anasarca,  or  Wemicfce-Korsatcon  syntome 


With  cardomegely,  on  mllh  peripheral  neuropathy  wUh  tooUrop  or  atrophy  of  INgh  or  calf  muadee  

With  peripheral  neuRipalhy  with  absent  Imee  or  arMe  jerio  and  loss  ol  sensation,  or  wHh  symptoms  such  ea  vmaknass,  fa- 

Ugue,  anorexia,  ib^liieaa,  heaviness  and  stiftness  of  legs,  headache  or  sleep  disturtjence „ 

Thereafter  lala  residuals  under  the  appropriate  body  system. 
6315    Petagra: 

Marked  mental  changes,  moiet  deiniMlilis.  inability  to  letain  arterniate  nourishment,  exhauatton,  and  cachexia 

With  al  of  Ihe  symptoms  IMed  baiow,  plus  mental  symptoms  and  impalrad  bodily  vigor 

With  stomaWia,  dtanhea.  and  symmetrical  detmaJtiis „______ 

With  stomatitis,  or  acNorhydria,  or  danfiea 


Conirmad  diagnosis  with  nonspecific  symptoma  such  aa:  dactaaaed  appetMe.  weight  loea.  abdominal  dteomiort.  weakness, 

InebMy  to  concentrate  and  irritability  „ _ 

6318    Bruceloais: 

AaacUve  fisnaBe ..™ „.. „ „.„ 

Thereatar  rale  reaiduala  auch  aa  liver  or  sploon  damage  or  meninglBs  under  the  appimxiate  system 

6317  Typhus,  scnjb: 

As  active  disease,  and  lor  3  months  convalescence „„ 

Thereallar  rats  residuals  such  as  spleen  damage  or  sHn  condMona  undsr  the  appropriate  aystem 

6318  MeWdoais: 

Aa  active  dhoass , „ „. 

Thereefler  rale  reaiduala  such  aa  arthrifc.  lung  lealona  or  manlngWa  under  the  musiijilalii  aystom 

6319  Lyme  Disease: 

As  active  doaase : „ „„ 

Thereafter  rale  residuals  such  as  arthritis  under  the  eppropriate  system 

6320  Parasitic  dheoses  odwvwse  not  specified: 

As  active  dhnaiw „„ „ „....„,..„ „ „„.....„........._... 

ThereaRer  lalB  residuals  such  aa  spleen  or  Iver  demage  laidar  ttie  apprepiiale  ayatom 
63S0    Lt<iua  erylhamatoaue.  systeiWc  (dsaemineted): 

Not  to  be  comtxned  with  ratings  (svter  DC  7809  Acute,  with  frequent  exacerbadona.  producing  severe  liBpalrinani  of  haaah  ... 

Exaceibabons  lasting  a  wtek  or  more,  2  or  3  times  per  year „_ 

Exaceitjatnns  once  or  twice  a  year  or  symptomatic  during  the  pest  2  yeera _ 


100 


100 
60 
40 
20 

10 


100 
60 


30 


100 
60 
40 
20 


100 


100 


ira 


100 


100 

100 
60 
10 
ftoTE:  Evakjate  this  condtnn  either  by  combining  the  evakjainne  tor  reslrliisis  under  the  appropriate  ayatam,  or  by  evakiallng  DC  6350, 
whk:hever  metfiod  results  in  a  higher  evaiuaton 
6361    HIV-Reialad  Ukiees: 

AIDS  wtti  racurant  opportunistic  infections  or  with  secondary  deeaaaa  afflicting  multipia  body  ayatams;  HIV  riHim  Mnaaa 

with  debKy  aisl  progressive  weight  kies,  wllhoul  ramisiinn,  or  law  or  brief  remissions 100 

Retractory  conatilutional  symptoms,  dtarrtwa,  and  patioioi^cat  waIgM  loaa.  or.  minimum  rating  toloaring  deiialopmani  of 
AlDS-reialed  opportuietk.  Mectkm  or  necplaam  60 
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Raoirart  oonaiUianal  aynvtoma,  intormlllart  dtanhee.  and  on  approwad  madcatonia).  or.  nMmum  rabng  ««h  T4  oal 
ootnt  leas  nan  200.  or  Hairy  Cal  leufccpiUda.  or  Oral  Candhlaaia I 


Folawkig  dtwatapmart  of  dafnie  madfcal  ayiriMnB.  T4  oal  of  200  or  no*  and  las*  than  600.  and  on  approwad 

madkMtaHa).  or;  wWi  evidence  of  dapieaalon  or  memory  baa  wWi  empioymait  knlMians 

Asymptomatic,  iolowing  Mtal  dtagnoais  of  HIV  inisctkin,  with  or  without  lymptwjenapathy  or  decreased  T4  cal  cowl 

NOTE  (1):  The  tann  'approved  medkalion<s)*  indudss  medfcatlone  prescribed  as  part  o)  a  research  protoool  at  an  accred»ad 

MkXL 

NOTE  (2):  Psychiatric  or  central  nervous  system  msnfeetatkxo,  cppoAnstk:  Mectkxis,  wid  neoplasms  rray  be  rated  iinsaiStjIy 

proprfala  eodas  II  higher  overall  evaluation  resiils,  but  not  In  combinalkxi  with  pereentages  olheiwisa  assigntfile  above 
6364  Chronic  FaUgue  Syndrome  (CFS):  | 

DefallMing  fattgue,  cognitive  snpeirmerite  (such  as  MbWy  to  ooncei<ialB,  forgatfulneaa,  conluaiorD.  or  a  oonttatoi  of  other 

aymptorrs: 
Which  are  neerty  constar«  and  so  severe  as  to  resbict  routine  daly  activities  almost  completely  wd  whkii  tray  oocaaxxaly 

ptackjde  seW-care „_ 

Whtoh  are  needy  constant  and  restrict  routine  daily  activities  to  less  than  50  percent  ol  the  pre-Mneas  level,  or,  whiidii  wiiii  aiid 

wane,  resUting  in  periods  of  irKapadtatioo  ot  at  least  six  weeks  total  duratkxi  per  year 

WhKh  are  neariy  constant  and  restrict  routine  daily  activities  to  50  to  75  percent  of  the  pr«4lrieaa  Isvel,  or;  whKh  wax  aid 

wane,  resJting  in  periods  of  Incapadtatxxn  ol  at  least  tour  but  less  than  six  weeks  total  duration  per  year 

WhKh  are  nearly  constant  and  restrict  routine  daily  activTiies  try  less  than  25  percent  of  the  pre-illness  level,  or  w»*h  wax 

and  wane,  resulting  in  periods  o(  incapacitation  of  at  least  two  but  less  than  lour  weeks  total  duration  per  year _ 

Which  wax  end  wane  but  result  in  perioda  of  incapadtatkin  of  at  leest  one  but  less  than  two  weeks  total  duration  per  yev,  or; 

symptoms  contded  by  continuous  medkalion _ _ 

NOTE:  For  the  pupoee  of  evakoling  this  dnabaiy,  the  conditkxi  wa  be  considered  incapadlating  only  whla  It  requires  bed  rest 

inenl  by  a  pliysician. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartaSSaiid71 
IFn.-«S46-1] 

Stslsand  Local  Juftedk.bon>  Wlxm  a 
rauana  wparwig  rwuHia  fiuyiani  la 
EHadiv*  on  July  31, 1996 

AQBICY:  Environinental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  States  and  local 
Juriadictions  subject  to  40  CFR  parts  55 
and  71. 

SUMMAffV:  On  July  1, 1006,  pursuant  to 
title  V  of  the  Clean  Air  Act  (Act)  as 
amended  in  1990,  EPA  published  a  new 
regulation  at  61  FR  34202  (codified  as 
40  CFR  part  71)  setting  forth  the 
pioceduiea  and  terms  under  which  the 
Administrator  will  issue  operating 
permits  to  covered  stationary  sources. 
This  rule,  called  the  "Part  71  rule," 
beOHnes  effective  on  July  31, 1996.  In 
general,  the  primary  responsibility  for 
issuing  operating  permits  to  sources 
rests  with  State,  local,  and  Tribal  air 
agencies.  However,  EPA  will  administer 
a  Federal  operating  permits  program  in 
areas  that  lack  an  EPA-approved  or 
adequately  administeied  operating 
permits  program  and  in  other  limited 
situaUiHis.  llie  Federal  operating 
permits  program  will  serve  as  a  "safety 
net"  to  ensure  that  sources  of  air 
pollution  are  meeting  their  permitting 


requirements  under  the  Act.  Federally- 
issued  permits  will  meet  the  same  title 
V  requirements  as  do  state-issued 
permits.  The  purpose  of  this  document 
is  to  provide  the  names  of  those  State 
and  local  jurisdictions  where  a  Federal 
operating  permits  program  is  effective 
onlulySl,  1996. 

FOR  FURTHER  MFORMATIOH  CONTACT: 
Scott  Voortiees  at  (919)  541-S348. 

SUPPLEMENTARY  MFORMATION: 

L  Backptmnd.  Anthorily  and  Poipose 

Title  V  of  the  Act  as  amended  in  1990 
(42  U.S.C.  7661  et  seq.)  directs  States  to 
develop,  administer,  and  enforce 
operating  permits  programs  that  comply 
with  the  requirements  of  title  V  (section 
502(dJ(l)).  Section  502(b)  of  the  Act 
requires  that  EPA  promulgate 
regulations  setting  forth  provisions 
imder  which  States  develop  operating 
permits  programs  and  submit  them  to 
EPA  for  approval.  Pursuant  to  this 
section,  EPA  promulgated  40  CFR  part 
70  on  July  21. 1992  (57  FR  32250), 
which  specifies  the  miniiniim  elements 
of  approvable  State  operating  permits 
programs. 

Sections'502(d)(3)  and  S02(i)(4)  of  the 
Act  require  EPA  to  promulgate  a  Federal 
operating  permits  program  when  a  State 
does  not  obtain  approval  of  its  program 
within  the  timeframe  set  by  title  V  or 
when  a  State  fails  to  adequately 
administer  and  enforce  an  approved 
program.  The  part  71  rule  published  on 
July  1. 1996  establishes  a  national 
template  for  a  Federal  operating  pemuts 
program  that  EPA  will  administer  and 
enforce  in  those  situations.  Part  71  also 
establiahes  the  procedures  for  issuing 


Federal  permits  to  soiuoes  for  which 
States  do  not  have  jurisdiction  (e.g.. 
Outer  Continental  Shelf  souit:8s  outside 
of  State  jurisdictions  and  sources 
located  in  Indian  Country  over  which 
EPA  or  Indian  Tribes  have  jurisdiction). 
In  addition,  part  71  establishes  the 
procedures  to  be  used  when  EPA  must 
take  action  on  a  permit  that  has  been 
proposed  or  issued  by  an  approved  part 
70  permitting  authority  but  that  EPA 
determines  is  not  in  compliance  with 
the  applicable  requirements  of  the  Act. 
Finally,  part  71  provides  for  delegation 
of  certain  duties  that  may  provide  for  a 
smoother  program  transition  when  part 
70  programs  are  approved. 

This  notice  makes  frequent  use  of  the 
term  "State."  This  term  includes  a  State 
or  a  local  air  pollution  control  agency 
that  would  be  the  permitting  authority 
for  a  part  70  permit  program.  The  term 
"permitting  authority"  can  refor  to 
State,  local,  or  Tribal  agencies  and  may 
also  apply  to  EPA,  where  the  Agency  is 
the  permitting  authority  of  recortL 

n.  DescriptioD  of  ActioD 

The  EPA  is,  by  this  notice,  providing 
a  hst  of  State  and  local  jurisdictions 
where  EPA  will  assume  responsibility  to 
issue  permits,  eSective  as  of  July  31, 
1996.  Included  are  three  U.S.  territories 
where  EPA  is  assuming  responsibility  to 
issue  permits  to  major  sources  of 
hazardous  air  pollutants  (HAP)  and 
solid  waste  incinerators.  The  EPA  has 
received  submittals  from  all  56  State 
and  Territorial  Agencies  and  all  60  local 
programs.  The  EPA  has  already 
approved  the  majority  of  operating 
permits  programs,  including  42  State 
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and  56  local  programs.  As  a  resuH,  EFA 
expects  that  Qte  impact  of  tike  Federal 
operating  psimits  nils  will  be  minimal. 
aSecting  only  a  few  Slates  that  do  not 
yet  have  approved  programs  in  place. 
Moreover,  EPA  expect*  that  several  of 
the  States  identified  in  this  notice  will 
have  their  programs  approved  before 
significant  rasources  would  need  to  be 
expended  in  implementing  Federal 
prwrams  in  those  States. 

Tba  EPA  has  worked  closely  with 
stakeholdera,  including  lepiesantativas 
from  industry  and  environmental 
groups,  and  State  and  local  agencies, 
over  the  past  2  years  to  streamline  and 
improve  the  title  V  operating  permits 
program.  The  EPA  has  proposed  a  series 
of  initiatives,  including  revisions  to  its 
part  70  operating  permits  rule  and  two 
important  guidance  documents  ("White 
Papers"),  that  EPA  expects  will 
significantly  streamline  and  simplify  the 
process  for  revising  operating  permits 
and  other  provisions  of  the  program, 
and  reduce  recordkeeping  and  reporting 
reouirements. 

The  Federal  operating  permits  rule 
also  provides  a  mechanism  for 
improving  air  quality  management  in 
areas  in  Indian  Country  under  the 
jurisdiction  of  EPA  or  Indian  Tribes, 
where  tribal  resources  may  be 
unavailable  to  implement  operating 
permits  programs. 

Section  71.5(b)(1)  of  part  71  provides 
that  a  timely  application  is  one  that  is 
submitted  within  12  months  or  an 
earlier  date  after  the  source  becomes 
subject  to  the  part  71  program.  Because 
part  71  is  effective  on  July  31. 1996, 
sources  are  required  to  submit  part  71 
permit  applications  no  later  than  July 
31,  1997.  Sources  required  to  submit 
applications  earlier  than  12  months  will 
be  notified  in  advance  by  the  permitting 
authority  (whether  it  is  EPA  or  a  State 
in  the  case  of  a  delegated  part  71 
program)  and  given  a  reasonable  time  to 
submit  their  applications.  In  no  case 
will  this  notice  be  given  less  than  180 
days  in  advance  of  the  deadline  for 
submittal  of  the  application. 

m.  List  of  SUtea  and  UM:al 
jurisdiction* 

Connecticut — Connecticut  submitted 
a  complete  program  implementing  part 
70  on  September  28,  1995.  The  EPA's 
Region  1  is  currently  reviewing  the 
State's  program  and  expects  to  propose 
approval  of  the  State's  program  in  the 
near  future.  The  reason  for  the  delay  in 
proposing  approval  of  Connecticut's 
title  V  program  is  due  to  the  State's 
innovative  approach  toward  addressing 
some  of  the  core  areas  of  a  part  70 
program.  Until  Coimecticut's  program 
receives  EPA  approval,  part  71  is 


effective  in  the  State.  Sources  should 
continue  to  work  with  the  State  in 
developing  their  title  V  applications. 
Although  part  71  applications  are  due  to 
be  submitted  to  the  permitting  authority 
by  July  31, 1997  (and  some  may  be  due 
earlier  if  sources  are  informed  of  such 
by  EPA,  or  by  Connecticut  if  EPA 
delegates  administration  of  part  71  to 
the  State),  the  part  71  application 
deadline  will  be  superceded  by  the 
State's  part  70  application  deadline  if 
EPA  finalizes  approval  of  Connecticut's 
part  70  program  prior  to  the  part  71 
application  deadline.  For  further 
infbrmatlGn  on  application  due  dates 
and  details  about  how  to  obtain  and 
submit  part  71  applications,  contact  Mr. 
Donald  Dahl,  U.S.  Enviroimiental 
Protection  Agency,  Air  Permits  Unit, 
MaU  Code:  CAP,  ).F.]C  Federal  Building. 
Boston.  MA  02203.  Telephone:  (617) 
56S-t29S. 

■Maine — Maine  submitted  a  complete 
program  implementing  part  70  on 
October  23. 1995.  The  EPA's  Region  I  is 
currently  reviewing  the  State's  program 
and  expects  to  propose  approval  in  the 
near  fiiture.  The  reason  for  the  delay  in 
proposing  approval  of  Maine's  title  V 
program  is  due  to  the  State's 
implementing  regulations  which  merge 
the  part  70  program,  new  source  review 
program,  and  an  existing  state  licensing 
program,  together  into  one  regulation. 
Until  Maine's  program  receives  EPA 
approval,  part  71  is  effective  in  the 
State.  If  EPA  is  unable  to  approve 
Maine's  program  within  a  reasonable 
time,  EPA  expects  that  the  part  71 
Federal  operating  permits  prt>gram  will 
be  delegated  to  Maine  for 
implementation.  Once  a  delegation 
agreement  is  signed,  a  notice 
annotmcing  the  delegation  of  a  part  71 
program  to  Maine  will  be  published  in 
the  Federal  Register  and  widely- 
circulated  newspapers  in  the  Slate  of 
Maine.  Under  a  delegation,  the  State 
will  be  able  to  use  its  own  application 
forms  provided  EPA  finds  that  the 
State's  application  form  substantially 
meets  the  application  information 
requirements  of  part  71.  Sources  should 
contiUue  to  develop  and  submit  their 
completed  applications  to  the  Maine 
Department  oi  Environmental 
Protection. 

Similarly,  sour<»s  should  continue  to 
expect  to  pay  permit  fees  to  Maine 
according  to  the  State  statute.  Although 
part  71  applicatioiu  are  due  to  be 
submitted  to  the  permitting  authority  by 
July  31, 1997  (and  some  may  be  due 
earlier  if  sources  are  informed  of  such 
by  EPA,  or  by  Maine  if  EPA  delegates 
administration  of  pari  71  to  the  State), 
the  pari  71  application  deadline  tvill  be 
superceded  by  the  State's  pari  70 


application  deadline  if  EPA  finalize* 
approval  of  Maine'*  pari  70  program 
piior  to  the  part  71  application 
deadline.  For  further  details  about  how 
to  obtain  and  submit  Maine  permit 
applications,  contact  Mr.  Marc  Cone, 
Bureau  of  Air  (Quality  Control,  Maine 
Department  of  Enviroimiental 
Protection,  17  State  House  Station. 
Augusta.  Maine,  04333-0017. 
Telephone:  (207)  287-2437.  For  general 
information  regarding  approval  of 
Maine's  pari  70  program  and  the 
applicability  and  implementation  of 
part  71  in  the  State,  contact  Mr.  Donald 
Dahl.  U.S.  Environmental  Protection 
Agency,  Air  Permits  Unit,  Mail  Code: 
CAP,  J.F.K.  Federal  Building.  Boston. 
MA  02203.  Telephone:  (617)  565-4298. 

Nevf  Hampshire— tievi  Hampshire 
submitted  a  complete  program 
implementing  pari  70  on  October  26, 
1995.  The  EPA's  Region  I  is  currently 
reviewing  the  State's  program  and 
expects  to  propose  approval  in  the  near 
future.  The  reason  for  the  delay  in 
proposing  approval  of  New  Hampshire's 
part  70  program  is  due  to  determining 
the  impact  on  the  State's  pari  70 
program  from  the  recently  adopted  State 
legislation  regarding  audits.  Until  New 
Hampshire's  program  receives  EPA 
approval,  part  71  is  effective  in  the 
State.  If  EPA's  Region  I  is  unable  to 
approve  New  Hampshire's  program 
within  a  reasonable  time.  EPA  expects 
that  the  part  71  Federal  operating 
permits  program  will  be  delegated  to 
New  Hampshire  for  implementation. 
Once  a  delegation  agreement  is  signed, 
a  notice  announcing  the  delegation  of  a 
part  71  program  to  New  Hampshire  will 
be  publishwl  in  the  Federal  Register 
and  widely-circulated  newspapers  in 
the  State  of  New  Hampshire.  Under  a 
delegation,  the  State  will  be  able  to  use 
its  own  application  forms  provided  EPA 
finds  that  die  State's  application  form 
substantially  meets  the  application 
information  requirements  of  part  71. 
Sources  should  continue  to  submit  their 
apphcations  to  New  Hampshire  and 
should  continue  to  expect  to  pay  permit 
fees  according  to  the  State  requirements. 
Although  pari  71  applications  are  due  to 
be  submitted  to  the  permitting  authority 
by  July  31, 1997  (and  some  may  be  due 
earlier  if  souroes'are  informed  of  such 
by  EPA,  or  by  New  Hampshire  if  EPA 
delegates  administration  of  part  71  to 
the  State),  the  pari  71  application 
deadline  will  be  superceded  by  the 
State's  part  70  application  deadline  if 
EPA  fiiializes  approval  of  New 
Hampshire's  part  70  program  prior  to 
the  part  71  application  deadline.  For 
further  information  on  New  Hampshire 
permit  applications,  contact  Mr. 
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Andrew  Bodnarik.  New  Hampshire  Air 
Resources  Division.  Depariment  of 
Environmental  Services.  64  North 
Maine  Street,  Concord,  New  Hampshire 
03302-2033.  Telephone:  (603)  271- 
1370.  For  general  information  regarding 
approval  of  New  Hampshire's  part  70 
program  and  the  applicability  and 
implementation  of  part  71  in  the  State, 
contact  Ms.  Ida  Cagnon.  U.S. 
Environmental  Protection  Agency,  One 
Congress  Street,  John  F.  Keimedy 
Federal  Building,  Boston,  MA  02203- 
0001.  Telephone:  (617)  565-3500. 
Vermont — Vermont  submitted  a 
complete  program  implementing  part  70 
on  April  28, 1905.  The  EPA's  Region  I 
proposed  to  grant  interim  approval  of 
Vermont's  title  V  program  on  May  24, 

1996  (See  61  FR  26145)  and  expects  to 
grant  final  interim  approval  of 
Vermont's  program  within  a  reasonable 
time.  However,  until  Vermont's  program 
receives  EPA  approval,  part  71  is 
effective  in  the  State.  The  part  71 
Federal  operating  permits  program  is 
expected  to  be  delegated  to  Vermont  for 
implementation.  Once  a  delegation 
agreement  is  signed,  a  notice 
announcing  the  delegation  of  a  part  71 
program  to  Vermont  will  be  published 
in  the  Federal  Register  and  widely- 
circulated  newspapers  in  the  State  of 
Vermont.  Under  a  delegation,  the  State 
will  be  able  to  use  its  own  application 
forms  provided  EPA  finds  that  the 
State's  application  form  substantially 
meets  the  application  information 
requirements  of  port  71.  Sources  should 
continue  to  submit  their  title  V 
application*  to  the  State  and  continue  to 
pay  permit  fees  to  Vermont  according  to 
the  State  statute.  Although  part  71 
applications  are  due  to  be  submitted  to 
the  permitting  authority  by  July  31. 

1997  (and  some  may  be  due  earlier  if 
sources  are  informed  of  such  by  EPA,  or 
by  Vermont  if  EPA  delegates 
administration  of  part  71  to  the  State), 
the  part  71  application  deadline  will  be 
superceded  by  the  State's  application 
deadline  if  EPA  fiiulizes  approval  of 
Vermont's  part  70  program  prior  to  the 
part  71  application  deadline.  For  fiuther 
information  on  Vermont  permit 
applications  contact  Mr.  Brian 
Fitzgerald.  Air  Pollution  Control 
Division.  Agency  of  Natural  Resources, 
Building  3  South,  103  South  Main 
Street,  Walerbury,  VT  05676-1596. 
Telephone:  (802)  241-3840.  For  general 
information  regarding  approval  of 
Vermont's  part  70  program  and  the 
applicability  and  implementation  of 
part  71  in  the  State,  contact  Mr.  Donald 
Dahl,  U.S.  Environmental  Protection 

.  Agency,  Air  Permits  Unit.  Mail  Code: 


CAP,  ).F.K.  Federal  Building,  Boston. 
MA  02203.  Telephone:  (617)  565-4298. 

New  York — New  York  submitted  its 
complete  part  70  permit  program  on 
June  17,  1996  and  the  Attorney 
General's  Opinion  on  June  27, 1996.  The 
EPA's  Region  n  currently  expects  to 
propose  approval  of  New  York's  part  70 
program  submittal  in  July  1996  and 
grant  a  final  approval  in  October  1996. 
However,  until  New  York's  program 
receives  EPA  approval,  part  71  is 
effective  in  the  State.  If  EPA's  Region  II 
is  unable  to  approve  New  York's 
program  consistent  with  this  time 
schedule,  EPA  expects  that  the  part  71 
Federal  operating  permits  program  will 
be  delegated  to  New  York  for 
implementation.  Once  a  delegation 
agreement  is  signed,  a  notice 
aimouncing  the  delegation  of  a  part  71 
program  to  New  York  will  be  published 
in  the  Federal  Register  and  widely- 
circulated  newspapere  around  New 
York  State.  Sources  will  then  utilize 
New  York's  application  form  (using  the 
two-phase  application  approach 
developed  by  New  York)  and  submit 
completed  applications  to  the  New  York 
State  Department  of  Environmental 
Conservation.  Similarly,  sources  should 
continue  to  expect  to  pay  permit  fees  to 
New  York  under  the  New  York  Slate 
Clean  Air  Compliance  Act  signed  into 
law  by  the  Governor  on  August  19, 
1993.  Although  part  71  applications  are 
due  to  be  submitted  to  the  permitting 
authority  by  July  31,  1997  (and  some 
may  be  due  earlier  if  sources  are 
informed  of  such  by  EPA,  or  by  New 
York  if  EPA  delegates  administration  of 
part  71  to  the  State),  the  part  71 
application  deadline  will  be  superceded 
by  the  State's  application  deadline  if 
EPA  finalizes  approval  of  New  York's 
part  70  program  prior  to  the  part  71 
application  deadline.  For  further  details 
about  how  to  obtain  and  submit  New 
York  permit  applications,  contact  Mr. 
John  Higgins.  New  York  Stale 
Department  of  Environmental 
Conservation,  50  Wolf  Road,  Albany. 
New  York.  12233.  Telephone:  (518) 
457-7688.  For  general  information 
regarding  approval  of  New  York's  part 
70  program  and  the  applicability  and 
implemenlalion  of  part  71  in  the  Stale, 
contact  Ms.  Christine  Fazio,  U.S. 
Environmental  Protection  Agency.  290 
Broadway.  2Sth  Floor,  New  York.  NY 
10007-1866.  Telephone:  (212)  637- 
4015. 

Virginia — Virginia  submitted  its 
initial  part  70  program  to  EPA  on 
November  12. 1993,  which  it  later 
supplemented.  In  a  Federal  Register 
notice  published  December  5, 1994  (59 
Fed.  R^.  62324),  EPA  disapproved  this 
program  due  in  part  to  the  issue  of 


standing  to  challenge  final  permits  in 
state  court  and  several  other  issues.  In 
early  1995  Virginia  submitted 
amendments  to  its  original  part  70 
submittal  which  did  not  address  the 
standing  issue,  but  which  did  address 
the  other  disapproval  issues.  Virginia 
argued  that  its  standing  provisions  were 
adequate  and  that  it  had  adequately 
addressed  all  other  issues,  and  it  asked 
EPA  to  approve  its  amended  submittal. 
In  a  Federal  Register  notice  published 
on  September  19, 1995  (60  FR  48435), 
EPA  again  proposed  to  disapprove 
Virginia's  submittal,  again  because  of 
the  issue  of  standing,  and  also  because 
of  certain  additional  new  issues. 
Virginia  has  informed  EPA  that  it  «rill 
revise  its  standing  provisions  to  meet 
EPA's  requirements  if  the  Federal 
Courts  rule  that  Virginia's  current 
standing  provisions  are  inadequate,  and 
that  it  will  be  submitting  additional 
amendments  to  its  part  70  program  in  an 
attempt  to  correct  the  program's  other 
deficiencies. 

Until  EPA  approves  a  part  70  prograin 
for  Virginia,  part  71  is  effective  in  the 
State.  Virginia  has  informed  EPA  that  it 
will  be  requesting  that  EPA  delegate  to 
it  the  authority  to  implement  the 
required  part  71  program.  Virginia's 
proposal  will  be  that  EPA  adopt  as  part 
71  regulations  for  Virginia  all  those 
portions  of  Virginia's  part  70  regulations 
that  meet  applicable  requirements,  and 
that  EPA  then  delegate  to  Virginia  the 
authority  to  implement  those 
regulations.  The  EPA  will  consider  this 
proposal  and  expects  to  grant  it  if  EPA 
finds  that  it  is  appropriate  to  adopt 
Virginia's  regulation  as  a  part  71 
program  for  the  State  and  that  Virginia 
is  eligible  to  receive  such  a  delegation. 
If  EPA  adopts  Virginia's  regulations  as 
the  part  71  program  for  Virginia,  it  will 
do  so  through  notice  arul  comment 
rulemaking  in  the  Federal  Register. 
Similarly,  if  EPA  delegates  the  authority 
to  implement  the  part  71  program  to 
Virginia,  EPA  will  announce  the 
delegation  in  a  Federal  Register  notice 
and  in  newspapers  widely  circulated  in 
Virginia.  If  EPA  delegates  to  Virginia  the 
authority  to  implement  a  part  71 
program,  Virginia's  sources  would  be 
required  to  submit  their  permit 
applications  to  the  Virginia  Department 
of  EnvironmenUl  Quality  (VADEQ).  In 
addition,  sources  would  be  required  to 
pay  title  V  permit  fees  to  Virginia. 
Sources  would  submit  iheir  applications 
using  forms  supplied  by  the  VADEQ, 
provided  EPA  finds  these  forms 
substantially  meet  the  application 
information  requiremanls  of  part  71. 
Sources  are  required  to  submit  their  part 
71  applications  to  the  permitting 
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■utbotity  by  July  31. 1907  (thou^ 
aouicu  may  ba  lequind  to  futimit  Urair 
applications  aariier  if  they  an  informed 
of  such  by  EPA.  or^  Vii^inia  if  KPA 
delegates  administration  of  part  71  to 
the  Stale).  Sources  should  note  that  tlie 
part  71  application  deadline  will  be 
superseded  by  the  Stale's  part  70 
application  deadline  if  EPA  Snajlzaa 
approval  of  Viiginia's  part  70  program 
prior  to  the  part  71  application 
deadline.  Thoae  wiahing  to  obtaiii 
copies  of  the  VADGQ's  title  V 
application  ibnna,  to  obtain  inlixinaUon 
on  appiicstion  submittal  dnarilinaa,  and/ 
or  to  obtain  infbfmation  on  permit  baa 
may  contact  Mr.  Robert  Bimslaj. 
Virginia  Department  of  Environmental 
Quality.  P.O.  Box  lOOOe.  Richmond. 
Virginia  23240-0009.  telephone  number 
(804)  aoa-lllS.  For  general  information 
regarding  approval  of  Virginia's  part  70 
program  and  the  applicability  aoA 
implementation  of  part  71  in  the  Slate, 
contact  Mr.  Ray  Chalmars.  U.S. 
Bnviroiunnatal' Protection  Agency.  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  telephone  number  (215)  S66- 
2061. 

MicA^tm— Michigan  submitted  a 
complete  operating  permits  program  to 
EPA  on  July  20, 1995.  The  EPA 
proposed  interim  approval  of 
Midiigan's  part  70  program  on  June  24, 
1996.  and  expects  to  finalise  the 
approval  as  soon  as  possible.  Several 
progremmatic  and  regulatory  issues 
nave  delayed  EPA's  rulemaking  action 
on  Michigan's  program,  including  issues 
related  to  the  State's  startup,  shutdown, 
and  malfunction  regulations, 
environmental  audit  privilege  and 
immunity  law,  and  potenliaT  to  emit 
exemptions.  See  §1  FR  32391-32398. 
However,  until  Michigan's  program 
receives  EPA  approval,  part  71  is 
eflsctive  in  the  State. 

If  EPA  encounters  significant  delays 
in  Gnalizing  approval  of  Michigan's  part 

70  program,  EPA  intends  to  work  with 
the  State  to  delegate  the  part  71  program 
to  Michigan.  Such  a  delegation  woiud 
mitigate  any  transition  issues,  such  as 
dupucale  permit  application  submittals 
ana  payment  of  fees,  arising  between 
the  State  permit  program  and  the 
Federal  part  71  program.  Although  part 

71  applications  are  due  to  be  submitted 
to  the  permitting  authority  by  July  31. 
1997  (and  some  may  be  due  earlier  if 
sources  are  informed  of  such  by  EPA.  or 
by  Michigan  if  EPA  delegates 
administration  of  part  71  to  the  State), 
the  part  71  application  deadline  will  be 
superceded  by  the  Stale's  part  70 
application  deadline  if  EPA  linalizss 
approval  of  Michigan's  part  70  program 
prior  10  the  part  71  application 
deadline.  Any  such  delegation  to  the 


State  will  be  noticed  in  die  Federal 
Rvgislar,  along  with  additional  details 
regarding  permit  application  and  permit 
fee  requirements.  For  information 
regarding  the  otatus  of  Michigan's  part 
70  program  approval,  and  the  part  71 
prognm  in  Michigan,  contact  Ms.  Bath 
Valanziano.  EPA  Region  5,  77  West 
Jadcaon  Boulevard  (AR-18J).  Chicago.  IL 
60604.  Telephone:  (312)  886-2703.  E- 
mail:  vaknziaiu>.bethaspamail,epa.gDv. 

Territory  <4  American  Sanrna — ^In 
rsaponse  to  a  petition  from  the  governor 
of  American  Samoa,  the  EPA's  Region 
DC  expects  to  conditionally  exempt  the 
raquirsmant  for  a  title  V  operating 
permits  program  under  section  325(a)  of 
the  Act  for  American  Samoa.  In 
addition.  EPA  expects  to  grant  a 
conditional  exemption  from  the 
requirement  to  apply  for  a  Federal  title 
V  operating  permit  under  part  71, 
except  for  ma)or  sources  of  HAP  under 
112  and  solid  waste  indnerators  under 
section  129(e),  by  August.  1996.  The 
EPA  proposed  the  conditional 
exemption  on  September  13, 1995  (60 
FR  47515)  in  response  to  a  claim  of 
economic  hardship  and  pristine  air 
quality  on  the  island.  It  contains  the 
condition  that  American  Samoa  adopt 
and  implement  an  EPA  approved 
alternate  program  to  permit  major 
stationary  sources  and  protect  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  Applications  for  major 
sources  of  HAP  and  solid  waste 
indnetators  under  part  71  are  due  to  be 
submitted  to  the  permitting  authority  by 
July  31, 1997.  The  EPA  intends  to  uae 
part  71  application  forms  for  major 
sources  of  HAP  and  solid  waste 
indneratots.  Permit  fees  will  be  paid  to 
the  U.S.  Treasury.  For  further 
information,  contact  Ms.  Sara 
Bartholomew  at  (415)  744-1250, 
Operating  Permits  Section  (A-5-2).  Air 
and  Toxics  Division.  U.S.  EPA-Region 
IX.  75  Hawthorne  Street,  San  Frandsco, 
California  94105. 

Arizona  (all  Agencies}— The  State  of 
Arizona  (all  ageiKies)  submitted 
complete  operating  permits  programs  to 
EPA  m  November  1993.  The  EPA's 
Region  DC  prttposed  interim  approval  of 
the  part  70  program  submitted  by  the 
Stale  of  Ariaona  which  comprises 
programs  from  the  Arizona  Department 
of  Environmental  Quality,  the  Maricopa 
County  Environmental  Services 
Department,  the  Pima  County 
Department  of  Environmental  (Quality, 
and  the  Pinal  C«unly  Air  Quality 
Control  Distrid  on  July  13, 1995.  See  60 
FR  36083.  The  EPA  has  not  yet  taken 
final  adion  to  approve  the  Arizona 
program  because  of  outstanding  issues 
related  to  provisions  for  excess 
emissions  during  startups,  shutdown*. 


molfundlons.  and  scheduled 
maintenance.  In  addition,  the  Arizona 
Attorney  General's  Office  is  to  submit 
additional  information  to  i«aolve  other 
issues  identified  in  the  propoaal  before 
EPA  finalizes  approval  of  the  program. 
The  excess  emissions  Issue  has  beisn 
resolved  suffidently  to  move  forward 
with  final  action  and  EPA  expects  to 
receive  an  addendum  to  the  Attorney 
General's  statement  shortly.  The  EPA's 
Region  IX  tharafafe  expects  to  finalize 
interim  approval  of  the  Arizona  part  70 
program  submittal  by  September,  1996. 
Until  EPA  acta  to  approve  Arizona's 
program,  part  71  is  eilsctive  in  the  State. 
Sotiroas  should  continue  to  work  with 
the  State  and  its  local  agendas  in 
developing  their  title  V  applications  and 
pay  permit  fees  to  Arizona  according  to 
State  requirements.  Although  part  71 
applications  are  due  to  be  submitted  to 
the  permitting  authority  by  July  31, 
1997  (and  some  may  be  due  earlier  if 
sources  are  informed  of  such  by  EPA,  or 
by  Arizona  if  EPA  delegates 
administration  of  part  71  to  the  Slate), 
the  part  71  application  deadline  will  be 
superceded  by  the  State's  part  70 
application  deadline  if  EPA  finalizes 
approval  of  Arizona's  part  70  program 
prior  to  the  pari  71  application 
deadline.  For  further  information 
regarding  approval  of  Arizona's  part  70 
program  and  the  implementation  of  part 
71  in  the  State,  contad  Ms.  Rsgina 
Spindler  at  (415)  744-1251,  (Operating 
Permits  Section  (A-5-2).  Air  and  Toxics 
Division,  U.S.  EPA-Ragion  DC,  75 
Hawthorne  Street,  San  Frandsoo, 
California  94105. 

Commonwealth  of  the  Noitheni 
Mariana  Islands  (CNMl) — In  riasponse  to 
a  petition  from  the  governor  of  CNMI. 
the  EPA's  Region  DC  expects  to 
conditionally  exempt  the  requirement 
for  a  title  V  operating  permits  program 
binder  sedion  325(a)  of  the  Ad  for 
CNMI.  In  addition,  EPA  expects  to  grant 
a  condiUonal  exemption  from  the 
requirement  to  apply  for  a  Federal  title 
V  operating  permit  under  part  71, 
except  for  major  sources  of  HAP  under 
lH  snd  solid  waste  incinerators  under 
129(e),  by  August.  1996.  The  EPA 
proposed  the  conditional  exemption  on 
September  13. 1995  (60  FR  47S15)  in 
response  to  a  claim  of  economic 
hardship  and  pristine  air  quality  on  the 
islands.  It  contains  the  cotidition  that 
CNMI  adopt  and  implement  an  EPA 
approved  alternate  program  to  permit 
major  stationary  sources  and  protect  the 
National  Ambient  Air  (Quality  Standards 
(NAAC}S).  Applications  for  rrujor 
sources  of  HAP  and  solid  waste 
incinerators  under  port  71  are  due  to  be 
submitted  to  the  permitting  authority  by 
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July  31. 1907.  The  EPA  intends  to  use 
part  71  application  forms  for  major 
sources  of  HAP  and  solid  waste 
incinerators.  Permit  fees  will  be  paid  to 
the  U.S.  Treasury.  For  further 
information,  contad  Ms.  Sara 
Bartholomew  at  (415)  744-1250, 
Operating  Permits  Sedion  (A-5-2),  Air 
and  Toxics  Division,  U.S.  EPA-Ragion 
IX,  75  Hawthorne  Street,  San  Frandsco, 
California  94105. 

Territory  of  Guam — In  response  to  a 
petition  from  the  governor  of  Guam,  the 
EPA's  Region  IX  expeds  to 
conditionally  exempt  the  requirement 
for  a  title  V  operating  permits  program 
under  sedion  32S(a)  of  the  Ad  for 
Guam.  In  addition,  EPA  expeds  to  grant 
a  conditional  exemption  bom  the 
requirement  to  apply  for  a  Federal  tide 
V  operating  permit  under  part  71, 
except  for  major  sources  of  HAP  under 
112  and  solid  waste  indnerators  under 
129(e),  by  August,  1996.  The  EPA 
proposed  the  cooditional  exemption  on 
September  13, 1995  (60  FR  47515)  in 
response  to  a  daim  of  economic 
hardship  end  pristine  air  quality  on  the 
island.  It  contains  the  condition  that 
Guam  adopt  and  implement  an  EPA 
approved  alternate  program  to  permit 
major  stationary  sources  and  proted  the 
National  Ambient  Air  (Quality  Standards 
(NAAC2S).  Applications  for  major 
sources  of  liAP  and  solid  waste 
indnerators  under  part  71  are  due  to  be 
submitted  to  the  permitting  authority  by 
July  31, 1997,  except  for  major 
perchloroethylene  dry  deaning 
fedlities,  which  are  due  by  April  1, 
1997.  The  EPA  intends  to  use  part  71 
application  forms  for  major  sources  of 
HAP  and  solid  waste  indnerators. 
Permit  fees  will  be  paid  to  the  US. 
Treasury.  For  further  information, 
contad  Ms.  Sara  Bartholomew  at  (415) 
744-1250,  Operating  Permits  Sedion 
(A-5-2),  Air  and  Toxics  Division,  U.S. 
EPA-Region  IX,  75  Ha%vthome  Street. 
San  Frandsco,  California  94105. 

South  Coast  Air  Quality  Management 
District— The  South  Coast  Air  Quality 
Management  Distiid's  (SCIAQMD  or 
Distrid)  part  70  regulation  was  adopted 
by  the  Distrid's  Governing  Board  on 
August  11, 1995.  The  EPA  has  not  yet 
taken  adion  on  the  South  Coast  program 
in  part  because  the  Distrid  has  not 
submitted  acceptable  pwimit  application 
forms.  The  EPA  and  the  Distrid  have 
been  working  together  to  resolve  issues 
concerning  the  application  forms  and  it 
appears  approvable  forms  will  be 
submitted  in  the  very  near  future.  The 
EPA  therefore  expeds  to  propose 
interim  approval  of  the  Distrid's  part  70 
program  submittal  in  August,  1996  and 
grant  final  interim  approval  as  early  as 
October,  but  no  later  than  December, 


1996.  However,  imtil  EPA  approves  the  < 
Distrid's  program,  part  71  is  effective  in 
the  Distrid.  If  □'A  is  unable  to  approve 
the  SCAQMD's  program  consistent  with 
this  time  schedule,  EPA  expects  that 
psrt  71  will  be  delegated  to  the  Distrid. 
Once  a  delegation  agreement  is  signed, 
a  notice  aimoundng  the  delegation  of  a 
part  71  program  will  be  published  in  the 
Federal  Regiater  and  widely  circulated 
newspapers  around  the  District 
Provided  acceptable  forms  are 
develpped,  sources  will  then  utilize  the 
SCAQMD's  application  forms, 
otherwise,  EPA  intends  to  use  the  part 
71  application  form.  Sources  will  tnen 
submit  completed  applications  to  the 
SCAQMD.  Similarly,  sources  should 
continue  to  pay  permit  fees  to  tlie 
SCAQMD  under  the  Distrid's 
Regulation  in — Permit  Fees.  Although 
part  71  applications  are  due  to  be 
submitted  to  the  permitting  authority  by 
July  31, 1997  (and  some  may  be  due 
earlier  i  f  sources  are  informed  of  such 
by  EPA,  or  by  StIAQMD  if  EPA 
delegates  administration  of  part  71  to 
the  State),  the  part  71  application 
deedline  will  be  superceded  by  the 
Slate's  part  70  application  deadline  if 
EPA  finalizes  approval  of  SCAQMD's 
part  70  program  prior  lo  the  [>art  71 
application  deadline.  For  further 
information  on  application  due  dates 
and  details  about  how  to  pick  up  and 
submit  applications,  contad  Ms.  Pang 
Mueller.  South  Coast  Air  Quality 
Management  Distrid,  21865  E.  Copley  - 
Drive,  Diamond  Bar,  California  91765- 
4182.  Telephone;  (909)  396-2433.  For 
general  information  regarding  approval 
of  South  Coast's  part  70  program  and 
the  applicability  and  implementation  of 
part  71  in  the  Distrid,  contad  Ms. 
Ginger  Vagenas,  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street.  A-5-2,  San  Frandsco,  CA  94105. 
Telephone:  (415)  744-1252. 

Afoslca— The  EPA  received  a  complete 
permit  program  bom  Alaska  on  June  5, 

1995.  The  program  has  not  yet  been 
granted  final  approval  because  the  State 
requested  that  EPA  delay  action  until 
permit  program  revisions  could  be 
submitted  to  EPA.  These  revisions  were 
formally  submitted  to  EPA  on  July  5, 
1996  and  EPA  is  currently  reviewing 
them.  The  Agency  expeds  lo  propose 
interim  program  approval  in  August 

1996,  with  a  final  interim  approval  in 
September  1996.  However,  until 
Alaska's  program  receives  EPA 
approval,  part  71  is  effedive  in  the 
Stale.  Although  part  71  applications  are 
due  to  the  permitting  authority  by  July 
31, 1997  (and  some  may  be  due  earlier 
if  sources  are  informed  of  such  by  EPA. 
or  by  Alaska  if£PA  delegates 


administrelion  of  part  71  lo  the  State), 
the  part  71  application  deadline  will  be 
superceded  by  the  State's  part  70 
application  deadline  if  EPA  finalizes 
approval  of  Alaska's  part  70  program 
prior  to  the  part  71  application 
deadline.  For  further  information  on 
application  due  dates  and  details  on 
obtaining  and  submitting  appUcations, 
contact  Ms,  )oan  Cabreza,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality.  OAQ-108, 1200 
Sixth  Avenue.  Seattie,  WA  98101. 
Telephisie:  (206)  553-8505. 

fdoho— The  EPA  received  a  complete 
permit  program  from  Idaho  on  January 
20, 1995.  On  Odober  27,  1995,  die 
Agency  proposed  disapproval  of  Idaho's 
program  and,  in  the  alternative,  interim 
approval  if  Idaho  were  to  corred  the 
proposed  disapproval  issues  before  EFA 
takes  final  adion  on  Idaho's  submittal.. 
See  60  FR  54990.  The  Stale  has 
resubmitted  portions  of  its  program  in 
response  to  the  proposed  disapproval 
issues.  On  June  17, 1996,  Uie  AgoAqr 
published  a  supplemental  notice 
identifying  additional  audit  and 
inmiunity  provisions  as  interim 
approval  issues  and  also  proposed 
approval  of  the  State's  air  toxics 
program  under  section  112(1)  of  the  Ad 
and  delegation  of  the  existing  National 
Emission  Standards  for  Hazardous  Air 
Pollutants.  See  61  FR  30570.  The 
Agency  expeds  to  lake  final  action  on 
the  Idaho  program  as  soon  as  possible 
after  the  end  of  the  30  day  public 
comment  period  on  the  supplemental 
proposal.  However,  until  Idaho's 
program  receives  approval,  part  71  is 
effective  in  the  State.  Sources  should 
continue  lo  work  diredly  with  the  State 
in  submitting  applications  and  paying 
fees  according  to  State  requirements. 
Although  part  71  applications  are  due  to 
the  permitting  authority  by  July  31, 
1997  (and  some  may  be  due  earlier  if 
sources  are  informed  of  sudi  by  EPA,  or 
by  Idaho  if  EPA  delegates 
administration  of  part  71  lo  the  State), 
the  part  71  application  deedline  will  be 
superceded  by  the  Stale's  part  70 
application  deadline  if  EPA  finalizes 
approval  of  Idaho's  part  70  program 
prior  to  the  part  71  application 
deadline.  For  further  information, 
ccHilad  Ms.  Joan  Cabreza,  U.S. 
Environmental  Protection  Agency. 
Office  of  Air  Quality.  OAQ-\08, 1200 
Slxtii  Avenue,  Seattle,  WA  98101. 
Telephone:  (206)  553-8505. 

Deled:  luly  29, 1996. 
■ichudWOaon, 
Acting  Assistant  Administrator 
IFR  Doa  96-19420  Filed  7-30-96;  »:4S  ami 
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4OCFRPart70 
[vieai;  n«.-aB44-q 

Cleen  Mr  Aetnral  bilertm  ikppre«al  Of 
OpMnnnQ  Pvnrats  ProQfwns  iiw  ll.8> 
virgin  Wanda 


t:  EnviniiuiMntal  Protectioo 
Agency  <EPA). 
ACTMN:  Fiiul  interim  approval.' 


AflY:  The  EPA  is  pramulgatlng 
interim  approval  of  the  operating 
pennit*  program  submitted  by  the  U.S. 
Vijgin  Uandi  for  the  purpoee  of 
complying  with  Federal  requirements 
which  mandate  that  Stales  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
soufces,  and  to  certain  other  sources. 
feHtUllve  DATB  This  program  wlU  be 
efiactive  August  30, 1996. 
MWneaaa:  Copies  of  the  State's 
submittal  and  other  supporting 
Infiarmatioo  used  in  developing  the  final 
intarim  approval  as  well  as  the 
Tacfanical  Support  Document  are 
available  tor  inspection  during  normal 
busineaa  hours  at  the  foUoiwing 
locations: 

EPA  Region  II,  290  Broadway,  2Sth 
Floor,  New  Yorlt.  New  York  10007- 
1866,  Attention:  Steven  C  Riva. 

EPA  Region  Q,  Caribbean  Held  Office, 
Caniro  Europe  Building,  Suite  417. 1492 
Ponce  de  Leon  Avenue,  Slop  22,  San 
Juan.  Puerto  Rico  00907-4127, 
Attention:  Jose  Ivan  Guonan. 

The  U.S.  Virgin  Islands  Depeitment  of 
Planning  and  Natural  Resources 
(VmPNR),  Division  of  Environmental 
Protection.  Building  111.  Apartment 
14A,  Water  Gut  Homes,  Christainsted, 
St  Croix.  U.S.  Virgin  Islands  00820. 
Attention:  Leonard  Reed. 
FOR  Fumcn  MFonMATiON  contact: 

Umesh  Dholaliia,  Permitting  and  ToxicB 
Support  Section,  at  the  above  EPA  office 
in  New  Yoric  or  at  telephone  number 
(212)  637-4023.  Jose  Ivan  Guzman  of 
the  Caribbean  Field  Of&ce  can  be 
reached  at  (809)  729-6951,  extension 
223. 

Mjfw  nmnun  mroimKncm: 

L  Backgrooad  and  Pwpaae 

Title  V  of  the  Clean  Air  Act  ("the 
Act"),  and  implementing  regulations  at 
40  Code  of  Federal  Regulations  (CFR) 
part  70  require  that  Slates  develop  and 
submit  operating  permits  programs  to 
the  EPA  by  November  IS.  1993,  and  that 
the  EPA  act  to  approve  or  disapprove 
each  program  within  one  year  after 
receiving  the  submittaL  The  EPA's 
program  review  occurs  pursuant  to 
section  502  of  the  Act  and  the  pert  70 
regulations,  which  together  outline 


criteria  for  approval  or  disapproval.  If  a 
state  does  not  have  an  approved 
program  by  two  years  alter  the 
November  15. 1093  date.  EPA  must 
establish  and  implement  a  Federal 
program. 

On  January  25, 1996,  the  EPA 
proposed  approval  of  the  Operating 
Permits  Pni^am  submitted  for  the 
Virgin  Islands.  (See  61  FR  2216).  No 
comment  was  received  on  the  Imposed 
Approval  Notice.  In  this  notice,  the  EPA 
is  taking  6nal  action  to  promulgate, 
interim  approval  of  the  Operating 
Permits  Program  for  the  Virgin  Uands. 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

On  Januaiy  25. 1996,  the  EPA 
prapoiied  fiill  approval  of  VIDPNR's 
Title  V  Operating  PomiU  Program.  The 
proposed  approval  lequirsd  that  the 
Vtln"NR  correct  the  wording  errors  in  lis 
legislation  prior  to  reixivlng  final  full 
approval.  Ine  Virgin  Islands  has  not 
corrected  those  errors.  However,  EPA 
believes  that  these  wording  errors  were 
acddenlal  and  do  not  reflect  the  intent 
of  the  legislation.  The  Virgin  Islands' 
Rules  and  Regulations,  Air  Pollution 
Control,  Title  12,  Chapter  9, 
Sobcbaptan  204  and  206.  are  besed  on 
the  intent  reflected  in  the  legislation 
and  in  accordance  with  part  70.  In 
addition,  the  program  elements 
discussed  in  the  proposal  notice  are 
unchanged  bom  the  analysis  in  the 
Final  Interim  Approval  Nodce  and 
continue  to  fully  meet  the  requirements 
of  40  CFR  part  70. 

B.  Option*  for  ApprmaJ/Disappmvol 

1.  Title  V  Operating  Permit  Program 

The  EPA  is  promulgating  interim 
approval  of  the  Operating  Permits 
Program  submitted  to  the  EPA  by  the 
VIDFNR  on  November  18, 1903  wiUi 
supplemental  packages  through  June  9, 
1095.  Among  other  things,  the  VIDPNR 
has  demonstrated  that  the  program 
substantially  meets  the  minimum 
requirements  for  a  state  operating 
permit  program  as  specified  in  40  CFR 
part  70.  This  interim  approval  extends 
until  August  31, 1998.  Under  the 
approved  interim  operating  permit 
program.  VIDPNR  is  allowed  to  issue 
federally  enforceable  operating  pennits 
to  all  major  statioiiary  sources  and  to 
certain  other  sources  for  the  duration  of 
this  approval  During  this  interim 
approval  period,  the  Virgin  Islands  Is 
protected  from  sanctions,  and  EPA  is 
not  obligated  to  promulgate,  administer 
and  enforce  a  federal  operating  permit 
program  in  Virgin  Islands.  Permits 
issued  under  a  program  with  interim 
approval  have  Aill  standing  with  respect 


to  part  70,  and  the  1-year  lime  period  for 
submittal  of  permit  applications  by 
subject  sources  begins  upon  the 
eBiactive  date  of  this  interim  approval, 
as  does  the  3-year  time  period  for 
processing  the  Initial  permit 
applications.  In  order  to  ensure  that  a 
fiiUy  approved  program  will  be  in  place 
by  the  expiration  date  of  the  interim 
approval.  Virgin  Islands  must  submit  a 
modified  program  to  EPA  by  February 
27, 1998  thai  addresses  the  following 
wnitding  errors  in  the  Virgin  Islands' 
legislation  (Act  No.  6011  signed  into 
law  September  2, 1994): 

(1)  Section  212(a)  states  dial  "No  rule 
or  regulation  and  no  amendment  *  *  * 
shall  take  effect  AFTER  public  comment 
and/or  hearing  on  due  notice  as 
provided  herein".  The  word  "after" 
should  be  replaced  by  the  word 
"without". 

(2)  SecUon  20S  (a),  (b)(1)  and  (2)— 
replace  "chapter"  with  "wrilh  respect  to 
Part  70  pennit  program". 

(3)  Section  215  (a)— delete 
"compliance  order"  and  replace  with 
"notice  of  violation"  after 
"Commissioner  is  authorized  to  issue.." 

(4)  Section  215  (bj(3)— There  should 
be  an  additional  sentence  following 
"$250,000".  "The  assessment  of  any 
administrative  fine  in  excess  of 
$250,000  may  be  enforced  by  the 
oonunencement  of  a  dvil  action  by  the 
Attorney  General  punuant  to  the  Virgin 
Islands  Law". 

If  Virgin  blanda  (VI)  fails  to  submit  a 
complete  corrective  program  for  full 
approval  by  February  27, 1998,  EPA  will 
start  an  18-manlh  clock  for  mandatory 
sanctions.  If  VI  then  blls  to  submit  a 
complete  corrective  program  before  lbs 
expiration  of  that  18-month  period,  EPA 
will  apply  sanctions  as  required  by 
Section  502(dK2)  of  the  Act,  which  will 
remain  in  effect  until  EPA  determines 
that  VI  has  corrected  the  defidmdes  by 
submitting  a  complete  corrective 
program. 

ITEPA  disapproves  VI's  complete 
corrected  program,  EPA  will  apply 
sanctions  as  required  by  Section 
502(dM2)  on  the  date  18  months  after 
the  eOecUve  date  of  the  disapproval, 
unless  prior  to  that  dale,  VI  has 
submitted  a  revised  prtigram  and  EPA 
has  determined  that  it  corrected  the 
deficiencies  that  prompted  the 
disapproval. 

In  addition,  diacretionary,sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  VI  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  foil 
approval  to  the  VI  program  by  the 
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expiration  of  this  interim  approval,  EPA 
must  promulgate,  administer  and 
enforce  a  federal  operating  permit 
program  for  the  Virgin  Islands  upon 
interim  approval  expiration. 

2.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

The  requirements  for  approval, 
spedfied  in  40  CFR  70.4(b),  encompass 
section  112(l)(5)  requirements  for 
approval  of  a  program  for  delegation  of 
section  112  standards  as  promulgated  by 
the  EPA  as  they  apply  to  part  70 
sounxs.  Section  112(l)(5)  requires  thai 
the  Stale's  program  contain  adequate 
authorities,  adequate  resources  for 
implementation,  an  expeditious 
compliance  schedule,  and  adequate 
enforcement  ability,  which  are  also 
requirements  under  part  70.  In  a  letter 
dated  May  30, 1995,  VIDPNR  requested 
delegation  through  112(1)  of  all  existing 
112  standards  and  all  foture  112 
standards  for  both  part  70  and  non-part 
70  sources  and  infrastructure  programs. 
In  the  letter,  VIDPNR  demonstrated  that 
they  have  sufficient  legal  authorities, 
adequate  resources,  the  capability  for 
automatic  delegation  of  future 
standards,  and  adequate  enforcement 
ability  for  implementation  of  sedion 
112  of  the  Act  for  both  part  70  sources 
and  non-part  70  sources.  Therefore,  the 
EPA  is  also  promulgating  approval 
under  section  112(l)(5)  and  40  CFR 
63.91  to  Virgin  Islands  for  its  program 
mechanism  for  receiving  delegation  of 
all  existing  and  future  section  112(d) 
standards  for  both  part  70  and  non-part 
70  sources,  and  section  112 
infrastrudure  programs  that  are 
unchanged  from  Federal  rules  as 
promulgated. 

m.  Administrative  Reqniremenis 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval  are  contained  in 
the  docket  maintained  at  the  EPA 
Regional  Offices  in  New  York  and 
Puerto  Rico  and  at  VIDPNR.  The  docket 
is  an  organized  and  complete  file  of  all 
the  information  submitted  to.  or 
otherwise  considered  by,  EPA  in  the 
development  of  this  final  interim 
approval.  The  docket  is  available  for 
public  inspedion  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  bom  Executive 
Order  12866  review. 


C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  sedion  502 
of  the  Ad  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  0140  CFR 
part  70.  Because  this  adion  does  not 
impose  any  new  requirements,  il  does 
not  have  a  significant  impad  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Sedion  202  of  the  Unfunded 
Mandates  Reform  Ad  of  1995 
("Unfonded  Mandates  Ad"),  signed 
into  law  on  March  22,  1995.  the  EPA 
must  prepare  a  budgetary  impad 
slatemeni  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  annual 
estimated  costs  to  Stale,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sedor.  of  $100  million  or  more. 
Under  Section  205,  the  EPA  must  seled 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Sedion  203  of  the  Unfonded  Mandates 
Ad  requires  the  EPA  to  establish  a  plan 
for  informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impeded  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  aimual  estimated  costs  of  $100 
million  or  more  lo  either  Stale,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sedor.  This  Federal  adion 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  lo 
the  private  sedor.  result  from  this 
adion. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  sedion  801(a)(1)(A)  of  the 
Administrative  Procedure  Ad  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Ad  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  lo  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  sedion 
804(2)  of  the  APA  as  amended. 

List  oTSabiaGts  in  40  CFR  Part  70 

Environmental  protedion. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Inlergovemmental 


relations.  Operating  permits.  Reporting 
and  recordkiaeping  requirements. 

Dated:  July  16, 1996. 
|emB>M.rox. 
Reponal  Administintor. 

40  CFR  part  70  is  amended  as  follows: 

PART  7IMAMBIDED) 

1.  The  authority  dtation  for  part  70 
continues  to  reed  as  follows: 


y:42U.S.C.  7401.a(M9. 
2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Virgin  Islands  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

*  *        •        «        • 

Virgin  blonds 

(a)  The  Virgin  Islands  Department  of 
Natural  Resources  submitted  an 
operating  permits  program  on  November 
18,  1993  with  supplements  through  June 
9. 1995;  interim  approval  eOedive  on 
August  30. 1996. 

(b)  (Reserved) 

•  «•••* 

(FR  Doc  96-19440  Filed  7-30-96;  S:4S  ami 


40  CFR  Part  180 

[PP  2F4137/R22S9:  Fm.-S387-21 

RIN2g?0-AB78 

Cynulhtin;  Pesticide  Tolwane* 

AGENCY:  Environmenlal  Protedion 
Agency  (EPA). 
action:  Final  Rule. 


r:  This  document  establishes 
lime-limited  tolerances  with  an 
expiration  dale  of  November  IS,  1997. 
for  residues  of  the  insedicide 
cyfiuthrin.  a  synthetic  pyrathroid.  in  or 
on  the  raw  agricultural  commodities 
(RAC's)  sorghum,  fodder,  forage  and 
grain;  aspirated  grain  fradions:  the  fet  of 
cattle,  goats,  horses,  hogs,  and  sheep; 
and  milkliat.  The  regulation  to  establish 
a  maximum  permissible  level  for 
residues  of  the  insedicide  cyfiuthrin 
was  requested  in  a  petition  submitted  by 
Bayer  Corporation. 
ffFCCnvE  date:  This  regulation 
becomes  efTedive  July  31, 1996. 
ADtWESSES:  Writien  objedions  and 
hearing  requests,  identified  by  the 
document  control  number.  iPP  2F4137/ 
R2259I,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmenlal  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW., 
Washington,  DC  20460.  A  copy  of  any 
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objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identiRed  by  the  doinuneot  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7S06C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132.  CM  *2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Psbtjon  Fees"  and  forwarded:  EPA 
Headquarters  Accounting  Operations 
Blench,  GPP  (Toloranoa  Fee*),  P.O.  Box 
360Z77M,  Pittsbuigh.  PA  15251.  An 
electnmic  copy  of  objections  and 
hearing  requests  filed  with  the  Haaiing 
Clerk  may  be  submitted  to  OPP  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docke(Aepamail.epe.gov 

Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCn  file  avoiding  the  use  of  special 
cfaoncters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
<Hi  disks  in  WordPerfect  S.l  file  format 
or  ASCII  file  format.  AU  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  [PP  2P4137/R22S9I .  No 
Confidential  Business  btannation  (CBI) 
should  be  submitted  through  »-nuiL 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
Sled  online  at  many  Federal  Depositary 
Libraries.  Additional  intematioa  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  as  a  cmnment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  fixMn  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 
Fon  niRTHEn  mFOMMTMN  contact:  By 

moil:  George  T.  LaRocco.  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 


Rm.  204,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703) 
305-6100. 

SUPFiaENTARY  WFORMATKM:  EPA 
issued  a  public  notice,  published  in  the 
Fadaral  Kagistar  of  December  30, 1992 
(57  FR  62334),  which  announced  that 
Bayer  Corp.  (formerly  Miles,  hic.)  hod 
submitted  pesticide  petition  (PP) 
2F4137  to  EPA.  Pesticide  petition  (PP) 
2F4137  requests  thai  the  Administrator, 
pursuant  to  sections  408(d)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(d)  and  348(b), 
amend  40  CFR  180.436 1^  eatabliiUng 
tolerances  for  residues  of  the  inaeclicide 
cyOuthrin,  lcyano(4-nuoro-3- 
phenoxyphenyll-methyl-3-|2,2- 
dicioniatlMnylj-2,2- 

dlmathyicycfopcopanecarboxylatel  in  or 
on  the  raw  agricultural  commodities 
(RACs)  sorghum,  forage  at  2.0  parts  per 
millioo  (ppm):  soighum,  grain  st  4.00 
ppm;  sorghum,  fodder,  silage  and  hay  at 
5.00  ppm. 

In  a  letter  doted  October  18, 1995, 
Bayer  Corp.  (61  FR  26904,  May  29, 
1906)  requaeted  that  the  pesticide 
petition  (2F4137)  be  amended  by 
increasing  the  existing  tolerances  in  or 
on  the  t|t  of  cattle,  goals,  hogs,  hones 
and  sheep  to  5.00  ppm;  milkfot  to  15.00 
ppm  (reascting  aSO  ppm  in  whole 
mUk)  and  establishing  a  tolerance  for 
aaprioted  grain  fraction  at  300  ppm. 
This  amendment  also  addressed  EPA's 
preforence  for  the  sorghum,  fodder, 
silage  and  hay  tolerances  to  be 
expressed  in  terms  of  sorghum,  fodder. 
There  were  no  comments  or  requests  to 
the  advisory  committee  received  in 
respcmse  to  the  initial  and  amended 
notices  of  filing. 

The  data  booa  for  cyiluthiin  is 
easentiaUy  oompleta.  Data  lacking  but 
desirable  ore  a  new  21-day  subchronic 
darmal  study,  an  acuta  neurotoxicity 
study  in  rats,  a  90-day  neurotoxicity 
study  in  rats,  and  a  dermal  sensitization 
study  on  the  end-uae  product,  Baythroid 
2.  Although  these  data  are  lacking,  the 
Agency  believes  it  has  sufficient  toxicity 
data  to  support  the  proposed  tolerance 
and  these  missing  data  will  not 
significantly  change  Its  risk  assessment. 
In  a  letter  dated  November  2, 1995, 
Bayer  Corp.  has  committed  lo  submit 
the  21-day  subchronic  dermal  study  by 
June  1996,  the  acute  neurotoxicity  study 
by  December  1096  and  the  90-day 
neurotoxicity  study  by  May  1997.  On 
October  12, 1995,  Bayer  Corp  submitted 
to  the  Agency  a  dermal  sensitization 
study  on  Baythroid  2.  On  July  11, 1996, 
Bayer  Corporation  submitted  a  21-day 
subchronic  dermal  study  on  Baythroid  2 
to  the  Agency. 


The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
nave  been  evaluated.  The  toxicology 
data  submitted  in  support  of  the 
tolerance  include: 

1.  A  12-nionth  chronic  feeding  study 
in  dogs  with  a  no-observed-effect  level 
(NOEL)  of  4  mg/kg/day.  The  lowest 
effect  level  (LEL)  for  this  study  is 
established  at  16  mg/kg/day,  based  on 
slight  ataxia,  increased  vomiting, 
diarrhea  and  decreased  body  weight 

2.  A  24-month  chronic  feedinw^ 
cardnogeoldty  study  in  rats  wiln  a 
NOEL  of  2.5  mg/kg/day  and  LEL  of  6.2 
mg/kg/day,  based  on  decreased  body 
weights  in  males,  decreased  food 
consumption  in  males,  and 
inflammatory  foci  in  the  kidneys  in 
females.  There  were  no  carcinogenic 
effects  observed  under  the  concStions  of 
the  study. 

3.  A  24-monlh  carcinogenicity  study 
in  mice.  There  were  no  carcinogenic 
efbcts  observed  under  the  conditions  of 
the  study. 

4.  An  oral  developmental  toxicity 
study  in  rats  with  a  maternal  and  ielal 
NOEL  of  10  mg/kg/day  (highest  dose 
tested).  An  oral  developmental  toxicity 
study  in  rabbits  with  a  maternal  NCKL 
of  20  mg/ka/day  and  a  malamal  LEL  of 
60  mg/kg/day,  based  on  decreesed  body 
weight  gain  and  decreased  food 
consumption  during  the  dosing  period. 
A  fetal  NOEL  of  20  mg/kg/day  and  a 
fetal  LEL  of  60  mg/ka/day  were  also 
observed  in  this  study.  The  LEL  was. 
based  on  increased  resorptions  and 
increased  postimplanlation  loss. 

5.  A  developmental  toxicity  study  In 
rats  by  the  inhalation  route  of 
administration  with  a  maternal  NOEL  of 
0.0011  mg/1  and  a  LEL  oro.0047  mg/1, 
based  on  reduced  mobility,  dyspnea, 
piloerection,  ungioomed  coats  and  eye 
irriUtion.  The  blal  NOEL  is  0.00059 
mg/1  and  the  fetal  LEL  is  O.OOll  mg/1, 
based  on  sternal  anomalies  and 
increased  incidence  of  runts.  A  second 
developmental  toxicity  study  in  rats  by 
the  inhialstion  route  of  administration  is 
currently  under  review.  The  issue  of 
whether  cyfluthrin  directly  induces 
fetoloxidty  under  these  conditions  is 
unresolved  at  this  time. 

6.  A  three-generation  reproduction 
study  in  rats  with  a  systemic  NOEL  of 
2.5  mg/kg/day  and  a  systemic  LEL  of  7.5 
mg/kg/day  due  to  decreased  parent  and 
pup  btfdy  weights.  The  reproductive 
NOEL  and  LEL  are  7.S  mg/kg/day  and 
22.5  mg/kg/day  respectively. 

7.  Mutagenicity  tests,  including 
several  gene  mutation  assays  (reverse 
mutation  and  recombination  assays  in 
bacteria  and  a  Chinese  hamster 
ovarylCHOl/HCPtrr  assay);  a  structural 
chromosome  aberration  assay  (CHO/ 
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sister  chromatid  exchange  assay);  and 
an  unscheduled  DNA  synthesis  sssay  in 
rat  hepalocytes.  All  tests  were  negative 
for  genotoxicity. 

8.  A  metabolism  study  in  rats  showing 
that  cyfluthrin  is  rapidly  absorbed  and 
.excreted,  mostly  as  conjugated 
metabolites  in  the  urine,  within  48 
hours.  An  enterohepatic  diculatlon  vras 
observed. 

A  chronic  dietary  exposuie/risk 
assessment  was  performed  for  cyfluthrin 
using  a  Reference  Dose  (RflS)  of  0.025 
mg/kg  bwt/day.  based  on  a  NOEL  of  50 
ppm  (2.5  mg/kg  bwt/day)  and  an 
uncertainty  factor  of  100.  The  NOEL 
was  determined  in  s  2-year  rat  feeding 
study.  The  endpoint  effects  of  concern 
were  decreased  body  weights  in  males 
and  inflammation  of  the  kidneys  in 
females  at  the  LEL  of  6.2  mg/kg/day.  For 
purposes  of  this  dietary  exposure/risk 
assessment  tolerance  level  residues 
were  used  and  percent  crop  treated 
assumption  made  for  some  of  the ' 
commodities.  The  current  estimated 
dietary  exposure  for  the  overall  U.S. 
population  resulting  &om  established 
tolerances  is  0.001221  mg/kg/btvt  day, 
-which  represents  4.8  percent  of  the  tUD. 
The  current  action  will  increase 
exposure  to  0.0094ZO  mg/kg/bwt/day  or 
37.6  percent  of  the  RfD.  The  current 
estimated  dietary  exposure  for  the 
subgroup  population  exposed  to  the 
highest  risk,  non-nursing  infants  less 
than  1  year  old,  is  0.002081  mg/kg  bwt/ 
day,  which  represents  8.3  percent  of  the 
Rfl).  The  current  action  will  increase 
exposure  to  0.025266  mg/kg  bwt/day  or 
101  percent  of  the  RID.  Although  the 
estimate  of  dietary  exposure  for  the 
subgroup,  non-nursing  infants  less  than 
1  year  old,  is  slightly  higher  than  the 
Agency's  level  of  concern,  i.e.,  greater 
than  100  percent  of  the  RSD.  the  Agency 
believes  that  actual  exposure  and  risk 
would  be  lower.  The  basis  for  this  is 
that  the  risk  reflects  a  higher  than  actual 
dietary  expostue  because  it  assumes  that 
100  percent  of  the  U.S.  sorshum  crop  is 
treated  with  cyfluthrin  and  that  all 
quantities  of  the  feed  consumed  will 
bear  residue  levels  as  high  as  the 
proposed  tolerance.  In  reality,  the 
Agency  knows  that  all  sorghum  will  not 
be  treated  with  this  pesticide  and  that 
actual  levels  on  meat  and  inilk  will  be 
lower  than  tolerance  levels.  In  addition 
the  food  commodity  that  contributes  the 
most  to  this  slight  risk  exceedence  is 
milk  at  88.2  percent  of  the  RfD;  71.2 
percent  from  milk  fat  and  17  percent 
nom  whole  milk  and  milk  sugare. 
Metabolism  data  indicates  that  most  of 
the  cyfluthrin  will  concentrate  in  milk 
bt  and  very  little  in  the  other 
components,  whole  milk  and  milk 
sugar.  Thus  the  17  percent  contribution 


is  an  overestimate  of  actual  exposure. 
Thus,  EPA  concludes  that  the  chronic 
dietary  risk  of  cyfluthrin,  as  estimated 
by  the  dietary  risk  assessment,  does  not 
appear  to  be  of  concern. 

Because  there  was  a  sign  of 
developmental  effects  seen  in  animal 
studies,  the  Agency  used  the  rabbit 
developmental  toxicity  study  with  a 
matenial  NOEL  of  20  mg/kg/day  to 
assess  acute  dietary  exposure  and 
determine  a  margin  of  exposure  (MOE) 
for  the  overall  U.S.  population  and 
certain  subgroups.  Since  the 
toxicological  end-point  pertains  lo 
developmental  toxicity,  the  population 
group  of  concern  for  this  analysis  is 
women  aged  13  and  above,  the  subgroup 
which  most  closely  approximates 
women  of  child-bearing  age.  The  MOE 
is  calculated  as  the  ratio  of  the  NOEL  to 
the  exposure.  For  this  analysis  the 
Agency  calculated  the  MOE  for  women 
ages  13  and  above  to  be  2,500.  Generally 
speaking.  MOE's  greater  than  100  for 
data  derived  from  animal  studies  are 
regarded  as  showing  no  appreciable 
risk. 

The  metabolism  of  cyfluthrin  in 
plants  and  livestock  for  this  use  is 
adequately  understood.  The  residues  of 
concern  is  cyfluthrin  per  se.  Current 
established  tolerances  for  cyfluthrin  in 
poultry  meat,  fat  and  meat-by-products 
are  adequate.  An  adequate  analytical 
method,  gas-liquid  chromatography,  is 
available  for  enforcement  purposes.  The 
enforcement  methodology  has  been 
submitted  to  the  Food  and  Drug 
Administration  for  publication  in  the 
Pesticide  Analytical  Manual  Vol.  II 
(PAM  n).  Because  of  the  long  lead  time 
for  publication  of  the  method  in  PAM  II. 
the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Divisions 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  1132,  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlingtmi.  VA  22202.  (703)  305- 
5232. 

(3n  August  5, 1988.  EPA'issued  a 
conditional  registration  and  time- 
limited  tolerance  for  cyfluthrin  for  use 
on  cottonseed  with  an  expiration  date  of 
October  31, 1991  (see  the  Federal 
KogiCler  of  August  IS  .1988  (S3  FR 
30676)).  On  November  12.  1992.  the 
conditional  registration  was  amended 
and  extended  to  November  IS,  1993  and 
the  tolerance  on  cottonseed  extended  to 
November  15,  1994  (see  Federal 
Regislera  October  20,  1993  (58  FR 
54094)  and  February  22. 1994  (54  FR 


9411)).  On  November  JS,  1993,  EPA 
amended  the  conditional  registration  on 
cottonseed  by  extending  the  expiration 
date  to  November  15. 1996  and 
extending  the  time-limited  tolerance  to 
November  15. 1997.  The  conditional 
registration  was  amended  and  extended 
to  allow  time  for  submission  and 
evaluation  of  additional  environmental 
effects  data.  In  order  to  evaluate  the 
eSacts  of  cyfluthrin  on  Dsh  and  aquatic 
organisms  and  its  fate  in  the 
environment,  additional  data  were 
required  to  be  collected  and  submitted 
diuing  the  period  of  conditioiul 
registration.  Such  requirements 
included  a  sediment  bioavailability  and 
toxicity  study  and  a  small-plot  runoff 
study  (hat  must  be  submitted  to  the 
Agency  by  July  1. 1996.  To  be  consistent 
with  the  conditional  registration  and 
extension  on  cottonseed,  the  Agency  is 
issuing  a  conditional  registration  with 
an  expiration  date  of  November  IS.  1996 
and  establishing  a  time-limited 
tolerance  on  sorghum  (fodder,  forage 
and  grain),  aspirated  grain  fractions  and 
livestock  animal  commodities  with  an 
expiration  date  of  November  15. 1997, 
to  cover  residues  expected  to  result  from 
use  during  the  periad  of  conditional 
re^stration. 

Residues  remaining  in  or  on  the  above 
commodities  after  expiration  of  these 
tolerazwes  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  and  in 
accordance  with  provisions  of  the 
conditional  registration. 

There  ore  presently  no  actions 
pending  against  the  continued 
regstration  of  this  chemical. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  it  is  sought. 
Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  180.436  would 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  most  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  end/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  he 
accompanied  by  the  fee  prescribed  by 
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40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  bets  to  the 
contrary;  and  resolution  of  the  (actual 
issuels)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  bean  established  for  this 
rulemaking  under  docket  number  (PP 
2F4137/R22S9I  (including  objectians 
and  hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  C3I,  is  available 
for  inspection  Irom  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7S06C),  OfBce  of 
Puticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

A  copy  of  electronic  objecUons  and 
hearing  request  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Dock8t0epamail.8pa.gDv 

A  copy  of  electronic  objections  aiul 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  of  this  rulemaking, 
as  wall  as  the  public  evereion,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer 
any  objections  and  hearing  requests 
received  electronically  into  printed, 
paper  form  as  they  are  received  and  will 


place  the  paper  copies  in  the  official 
rulemaking  record  which  will  aho 
include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Mao^ement  and  Budget  (OMB)).  Under 
aacdon  3(0,  the  order  defines 
"aigniBcant"  as  thoee  actions  likely  to 
lead  to  a  ruls  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
aflecting  a  sector  of  the  economy, 
productivity,  competitioa,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significants);  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fiaes, 
or  loan  programs;  or  (4)  raising  novel 
l^al  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
unfiinded  mandates  as  describeid  in 
Title  n  of  the  Uniimded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultaUon  as  specified 
by  Executive  Order  12875  (58  FR  S8093, 
October  28,  1993),  enUtlad  Bnhanring 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612),  the  Administrator  has 
determined  that  regulations  establishing 


new  tolerances  or  raising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
*  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  explaining  the 
bctual  basis  for  this  determination  was 
published  in  the  Federal  Regialsr  of 
May  4, 1981  (46  FR  24950). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regtdatory  Enforcement  Fairness  Act  of 
1996  (Title  n  of  Pub.  L.  104-121, 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
informabon  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 

Liat  of  Sobiacta  in  40  CFR  Part  180 

Environmental  Protection, 
Administrative  practice  and  procedure, 
Agricuhtual  commodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Oated-JulylS.  19«6. 
Onid  M.  Barels, 
Director,  Office  of  PesUcid»  Programs. 

Therefore,  chapter  I  of  title  40  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  laiMAHBIDEDI 

1.  The  Authority  citation  of  part  180 
continues  to  read  as  follows: 

Aalhsrily:  21  U.S.C  34aa  and  371. 

2.  In  $  180.436,  the  table  in  paragraph 
(a)  is  amended  by  adding  alphabetically 
entries  for  the  commodities  "aspriated 
grain  fractions"  and  "sorghum  fodder," 
"sorghum  forage"  and  "sorghum  grain;" 
and  by  revising  the  entries  for  cattle,  fat; 
goals,  fet:  hogs,  fat;  horses,  fat;  milkfat; 
and  sheep,  fat;  to  read  as  follows: 

{180,436    Cyfliiltiiln;  lolafanoaa  fof 


(a)' 


OonwnodMy 


Paitipar 


Exptialion  data 


Asptaled  Grain  Fradiona . 
Cans,  lal 


Goats,  lat  . 


300.00 

Nov.  15. 1997. 

SXO 

Do. 

S.0O 

Do. 

5.00 

Do. 
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Commodity 


Pans  per 


EiViralicn  dale 


Horses,  lat  _ ,. 

Mjidat  (rallacting  0.5  ppm  in  iwhote  mMi). 


Sheep,  lat 


Sorghum,  fodder  . 
Sorghum,  forage  . 
Sorghum,  grain  ... 


5.00 

ts.oo 

Do. 
Do. 

S.00 

Oo. 

5.00 
2.00 
4.00 

Oo. 

Oo. 
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40  CFR  Paite  180 

[PP  4F4327/R22S3;  Ff«U«388-1] 

RIN2070-AB78 

Fanpropathrin;  Paatielde  Totafanca 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  residues  of  the 
insecticide/miticide  fenpropathrin,  a 
synthetic  pyrethroid,  in  or  on  the  raw 
agricultural  commodities  (RACs) 
peanuts  and  peanut  hay,  and  increases 
tolerances  in  meat,  meat  byproduct  and 
fat  of  cattle,  goats,  hogs,  horses  and 
sheep  and  poultry:  eggs;  and  milkfat. 
Valent  U.S.A  submitted  petitions  under 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  that  requested  a  regulation 
to  establish  these  maximum  permissible 
levels  for  residues  of  the  insecticide. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  July  31, 1996. 
ADOflESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  number  (PP  4F4327/R22S3I.  may 
be  submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M370B,  401  M  St.,  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filexl  with  the  Hearing 
Clerk  should  be  identified  by  the  docket 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 


Conunents  and  data  may  also  be 
submitted  to  OPP  by  sending  electronic 
mail  (e-mail)  to:opp- 
docketSepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (PP  4F4327/R22531. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  the 

"SUPPLEMENTARY  INFORMATION" 
section  of  t^is  document. 

InformaUon  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

RM  FURTHER  MFOMUTION  COMTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7S05C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Second  Floor.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202.  (703)  305-6100,  e-mail: 
larocca.george©opamail.epa.gov. 
SUPPI^EMEKTAHY  INFOimATION:  EPA 
issued  notices,  published  in  the  Federal 
Register  of  July  13. 1994  (59  FR  35719). 
which  announced  that  Valent  U.S.A. 


Corporation.  1333  N.  Cafifomia  Blvd„ 
Suite  600,  Walnut  Creek,  CA  94596  had 
submitted  pesticide  petition  (PP) 
4F4327  and  food/feed  additive  petition 
(FAP)  4H9ego  to  EPA.  Pesticide  petition 
4F4327  requested  that  the 
Administrator,  pursuant  to  section 
408(d)of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  amend  40  CFR  180.466  by 
establishing  tolerances  for  residues  of 
the  insecticide  fenpropathrin  (alpha- 
cyano-3-phenoxybenzyl  2,2,3.3- 
tetramethylcydopropanecarboxylale)  in 
or  on  the  raw  agricultural  commodities 
(RACs)  peanuts,  vines  and  peanuts,  hay 
(dried)  at  20  parts  per  million  (ppm); 
milkfat  at  2.0  ppm  (reflecting  0.08  ppm 
in  whole  milk);  fat  (cattle,  goats,  hogs, 
horses,  and  sheep)  at  1.0  ppm;  peanut 
hulls  at  0.3  ppm:  meat  and  meat 
byproducts  (cattle,  goats,  horses,  and 
sheep)  at  0.1  ppm;  poultry  meat,  fat, 
meat  byproducts  and  eggs  at  0.05  ppm; 
and  peanut  nut  meat  at  0.01  ppm.  Food/ 
feed  additive  petition  (FAP)  4H5690 

requested  that  the  Administrator 

pursuant  to  section  409(b)  of  the  FFDCA 
(21  U.S.C.  348(b))  amend  40  CFR 
185.3325  and  186.3225  by  establishing  a 
food/feed  additive  regulation  for 
fenpropathrin  in  and  on  peanut  oil  at 
0.05  ppm  and  peanut  soapstock  at  0.02 
ppm. 

In  a  letter  dated  January  5, 1996, 
Valent  U.S.A.  requested  withdrawal  of 
the  food/feed  additive  petition  (FAP 
4H56gO)  in  or  on  peanut  oil  and  |>eanut 
soapstock  and  amended  PP  4F4327  by 
deletion  of  the  proposed  tolerances  in/ 
on  peanut  hulls  and  peanut  vines.  The 
notice  withdrawing  FAP  4H5690  was 
published  in  the  Federal  Roister  July 
24, 1996  (61  FR  38447).  Valent  U.SA."s 
withdrawal  of  the  food/feed  additive 
petition  was  in  response  to  EPA's 
determination  that  residues  of 
fenpropathrin  in  processed  commodities 
will  not  exceed  the  tolerances  in  the 
RAC.  Although  a  processing  study 
showed  some  concentration  in  peanut 
meal  and  refined  oil.  EPA  has 
determined  that  a  section  409  tolerance 
is  unnecessary  because  it  is  unlikely 
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that  the  fenpropathrin  fssiduM  in 
paanut  meol  and  refined  oil  will  exceed 
the  limit  of  quantification  (LOQ) 
tolerance  that  is  being  astabUihad  on 
peanut  nut  meat  Valant's  deletions  of 
the  proposed  tolerances  in/on  peanut 
hulls  and  peanut  vines  virare  submitted 
in  response  to  EPA's  September  1995 
revision  to  Table  II  of  tlw  Pesticide 
Assessment  Guidelines,  Subdivision  O 
(Residue  Chemistry)  Raw  Agricultural 
.  and  Processed  Commodities  and 
Livestock  Feeds  Derived  from  Held. 
Crops.  This  document  stataa  that  peanut 
soapatock  and  peanut  hulls  are  no 
longer  considered  significant  Uvntodc 
fsed  items,  thus  tolerances  are  not 
recuiiied.  This  amendment  also 
addressed  EPA's  preference  for  peenut, 
dried  hay  to  be  expressed  in  term  of 
peanuts,  hay. 

The  scientific  data  submitted  in  this 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
and  metabolism  data  and  analytical 
methocis  for  enforcement  purposes 
considered  in  support  of  these 
tolerances  are  discussed  in  detail  in 
related  documents  published  in  the 
Federal  Register  of  April  14, 1993  (58 
FR 19357). 

A  dietary  exposure/risk  assessment 
«ras  performed  for  fenpropathrin  using 
a  Renrence  Dose  (RID)  of  0.025  mg/kg/ 
day.  The  RID  is  based  on  a  no- 
observable.efIect  Level  (NOEL)  of  2.5 
mg/kg/body  weight/day  (100  ppm)  and 
an  uncertainty  factor  of  100  6i>m  a  1- 
year  dog  feeding  study  that 
demonstrated  tremors  in  test  animals  at 
the  lowest  eRect  level.  The  current 
estimated  dietary  exposure  for  the 
overall  U.S.  population  and  non-nursing 
infimts  (less  than  1  year),  the  subgroup 
population  exposed  to  the  highest  risk, 
is  0.365%  and  0.475%  of  the  RID, 
respectively.  The  current  action  will 
increase  exposure  to  0.437%  and 
0.704%  respectively.  Generally 
speeking,  the  Agency  has  no  causa  for 
ccmcem  if  total  residue  contribution  for 
published  and  proposed  tolerances  is 
less  than  100  petcsnt  of  the  RflJ. 

The  metabolism  of  the  chemical  in 
plants  and  livestock  is  adequately 
understood  for  this  use.  Any  secondary 
residues  occurring  in  meat,  fet,  meat  by 
products  of  cattle,  goals,  hogs,  horses, 
poultry,  sheep;  milkfat  and  eggs  will  be 
covered  by  the  tolerances  outlined 
above. 

An  adequate  analytical  method  (gas 
liquid  chromatography  with  an  electron 
capture  detector)  is  available  for 
enforcement  purposes.  The  enforcement 
methodology  has  been  submitted  to  the 
Food  and  Drug  Administration,  and 
published  in  the  Pesticide  Analytical 
Manual  Vol.  I  (PAM  I). 


There  are  presently  no  actions 
pending  against  the  continued 
registntion  of  this  chemical.  The 
pesticide  is  considered  uaefol  for  the 
purposes  which  it  is  sought.  Based  on 
the  information  and  data  considered, 
the  Agency  has  determined  that  the 
tolerances  established  by  amending  40 
OH  part  180  will  protact  the  public 
health.  Therefore,  thfl  tolerance  is 
established  m  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Fadanl  lagMar,  file  written  objections 
to  the  regulatian  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerii,  at  the 
addiesa  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Cleric 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectioiuible 
and  the  groimds  for  the  abjections  (40 
CFR  178.25).  Each  objection  must  he 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  siunmary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  lor  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  poesibility 
that  available  evidence  identified  t^  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
i8sue(8)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
4F4327/R22S3j(including  objections 
and  hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  avaikble 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  17506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 


An  electronic  copy  of  objections  and 
hearing  requests  Bled  with  the  Hearing 
Clerk  can  be  sent  directly  to  OPP  at: 

opp-Dackst*>pam8iL«pa.gov 

An  electronic  copy  of  objacdoos  and 
hearing  requests  filed  with  the  Haering 
Clerk  must  be  submitted  aa  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfiar  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objectiona  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  ''ADDRESSES"  at  the 
beginning  of  this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  r^ulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Maiuigement  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  aimual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  salisty,  or 
State,  local  or  tribal  govemnients  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

PiusuanI  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  S8093, 
October  28, 1993),  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
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Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Ad  of 
1996  (Title  n  of  Pub.  L  104-121, 110 
Slat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  lo  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  arrumded. 

Purauant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (U.S.C.  601- 
612),  the  Administrator  has  determined 
that  regulation  establishing  new 


tolerances  or  raising  tolerance  levels  or 
establishing  exemptions  firam  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  explaining  the  factual  basis 
for  thij  determinations  was  published  in 
the  Federal  Regiatar  of  May  4, 1981  (46 
FR  24950). 

List  of  SidHHis  in  40  CFR  Part  lao 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  23, 19116. 

Daniel  M.  Baralo, 

Director,  Office  ofPbsticide  Progmmx. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 


PAirr  laiMAiiaiDEOi 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Audiarily:  21  U.S.a  34ea  sod  371. 

2.  In  S  180.466  the  table  is  amended 
by  adding  alphabetically  an  entry  for  the 
commodities  peanut,  nutmeat;  peanut, 
hay,  and  poultry,  meat;  and  by  revising 
the  tolerances  in  meat,  meat  byproduct 
and  fat  of  cattle,  goals,  hogs,  horses  and 
sheep;  milkfat;  poultry  fat  and  meat 
byproduct;  and  eggs  to  read  as  follows: 

§180.400    FsfiprafMllMlii.  tBiannoaelor 


Convnodtty 


Parts  per  mMon 


txpeanon  oaia 


Cattle,  lal 

CaMe,  mtytfl} _.i — ..................... 

Cattle,  meat 

Ego»  

Goats,  let 

Goats.  inl>yp ~ 

Goals,  meat 

Hoga,  tat 

HoQa,  nibyp ■ ■ 

Hogs,  meat . — 

Horses,  tal 

Horses,  mtjyp ■ 

Horses,  meat _ 

MOdat  (renecdng  0.08  in  wtwle  itiMi) . 

Peanut,  tiay 

Peanut,  nutmeat  _—-____--«. 

Poultry,  lat  

Poutry,  meat 

Poukry,  mbyp 


ai 

006 
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ai 
ai 

14) 

ai 
ai 

1A 

ai 
ai 
x» 
aoo 

001 

oos 

^^ 

006 


Do. 
Db. 
DOl 
Da. 
Oo. 
Do. 
Om 
Do. 
Do. 
Do. 
DOk 
Do. 
DOb 
Do. 
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40CFRPART180 

[PP  4F4291/R2S66;  FRL-63a7-q 
RIN  20T0-AB7e 

Cyparmattirln;  Pastield*  Tolerance 

AQENCV:  Enviroiunental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  This  rule  establishes  a  time 
limited  tolerance  for  residues  of  the 
insecticide  CypermethrinUtl-alpha- 
cyano-(3  phenoxyphenyDmethyl 
(±)cis.trans-3-(2,2-dichloroethyenyl)-2,2- 
dimethylcyclopropone  carboxylatel  in 
or  on  the  brassies  crop  groups,  head  and 


stem  brassica  at  2.0  parts  per  million 
(ppm)  and  leafy  brassicas  at  14.0  ppm. 
The  regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
insectide  was  requested  in  a  petition 
submitted  by  FMC  Corp.,  Agricultural 
Chemicals  Group.  1735  Market  St.. 
Philadelphia,  PA  19103. 

SFECnVE  DATE:  This  regulation  became 
effective  July  25. 1996. 
ADOnESSeS:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  IPP  4F4291/ 
R2265I,  may  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmenlal  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 


number  and  submitted  to:  Public 
Response  snd  Program  Resources 
Branch,  Field  Operations  Division 
(7S06C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  (2, 
1921  Jefierson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to;  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15Z51.  An 
electronic  copy  of  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  may  be  submitted  to  OPP  by 
sending  electronic  maiKe-mail)  to:  opp- 
docketSepamail.epa.gov. 
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Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  fonnat.  All  copies  of 
electronic  objections  and  hearing 
requests  nnjsl  be  identified  by  the 
docket  number  fPP4F4291/R22e5|.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hairing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  Ibuiul 
below  in  this  document. 
FOR  FUnrWCR  MFOflMATMN  OONTACR  By 
moil:  George  LaRocca,  Product  Manager 
(PM)  13.  Registiation  Division  (750SC). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  E)C  20400. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  204,  CM  f  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  305-6100.  e-mail: 
larocca.geoigeSepamail.epa.gov. 

SUPPLEHBO'ART  WFOMtATION:  EPA 
issued  3  notice  published  in  the  Federal 
Kagoter  of  July  13,  1994  (59  FTt35717), 
which  announced  that  FMC  Corp., 
Agricultural  Cliemicals  Group,  1735 
Market  St..  Philadelphia.  PA  19103.  had 
submitted  pesticide  petition  (PP) 
4F42gi  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
40e(d)  of  the  Fednal  Food .  Drug,  and 
Cosmetic  Ad  (FFDCA),  21  U.S.C. 
346a(d),  establish  tolerances  for  the 
residues  of  the  insecticide  cypermethrin 
|(±]alpha-cyano-(3-phenoxyptienyl) 
mathyltt)cis,trans-3-(2,2- 
dichla«>etbenenyl)-2,2 
dimethylcyclopropanecarboxylatej,  in 
or  on  the  brassica  crop  groups,  head  and 
stem  brasslcas  at  2.0  parts  per  million 
(ppm)  and  leafy  brassicas  at  14.0  ppm. 

No  comments  were  received  in 
renponse  to  the  notice  of  filing. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  tolerance  for 
cypermethrin  (PP  4F3011)  are  discussed 
in  detail  in  the  Federal  Kegiater 
publication  of  October  20, 1993  (58  FR 
54092). 

A  chronic  dietary  exposure  analysis 
was  performed  using  a  Reference  Dose 
(RfD)  of  0.01  mg/kg  body  weight/day 
based  on  a  no-observed-eflect-level 
(NOEL)  of  1.0  mg/kg  body  weight/day 
from  an  oral  dosing  study  in  dogs  and 
a  100-fold  uncertainty  factor.  The 
endpoint  of  concern  in  this  study  was 


gastrointestinal  tract  disturbance.  Using 
tolerance  level  residues  and  100%  crop 
treatment  information,  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  from  established  tolerances  and 
the  current  action  is  estimated  at  3.7  x 
10-3  mg/kg  body  weight/day  and  g^lizes 
37%  of  the  RfD  for  the  US  population. 
The  TMRC  for  non-hispanic  others,  the 
subgroup  population  most  highly 
exposed,  is  estimated  at  7.2  x  10-'  mg/ 
kg  body  weight/day  and  utilizes  72%  of 
the  RfD.  In  general,  EPA  has  no  cause 
for  concern  if  total  chiooic  dietary 
axposum  for  established  and  new 
tolerances  is  less  than  the  RfD. 

The  nature  of  cypermethrin  residue  in 
plants  and  ■ntm«l«  for  this  use  is 
adequately  understood.  Since  the 
available  field  rasidue  studies  indicate 
that  there  will  be  low  to  non-detsctable 
levels  of  the  metabolite  DCVA  (3-(2,2- 
dichloroe(hyanyl)-2,2  dimethyl- 
cyclopropane  carboxylic  add)  in  the 
terminal  residues  of  some  crops  and  the 
toxicity  of  this  metabolite  is  comparable 
to  the  parent  compound,  the  Agency  has 
concluded  that  the  tolerance  expression 
regulate  only  the  parent  compound 
cypermethrin  and  not  the  metabolite. 
This  determination  is  consistent  with 
the  International  Codex  Maximum 
Residue  Limits  for  cypermethrin,  which 
includes  only  the  parent  compound  and 
will  bcilitate  enforcement  of  the 
tolerance  since  the  current  FDA 
Multireaidue  Methods  I  and  II  can 
detect  the  parent  compound  but  not  the 
metabolite.  However,  since  there  is  a 
potential  for  low  levels  of  this 
metabolite  in  some  crops,  new  crop 
field  trials  will  be  required  to  include 
analyses  for  residues  of  the  parent 
compound  cypermethrin  and  metabolite 
DCVA.  The  dietary  risk  assesment  will 
be  based  on  residues  of  cypermethrin 
plus  metabolite  DCVA  for  crops  with 
quantifiable  residues  of  the  metabolite 
DCVA. 

There  ti  no  reasonable  expectation  of 
secondary  residues  in  animal  tissues 
and  milk  from  this  use,  since  no  animal 
feed  items  are  associated  with  the 
brassica  crop  group.  An  adequate 
analytical  method,  gas  liquid 
chromatography  with  an  electron 
capture  detector,  is  available  for 
enforcement  purposes.  The  enforcement 
methodology  has  been  submitted  to  the 
Food  and  Drug  Administration  atu)  is 
published  in  the  Pesticide  Analytical 
Manual  Vol.  B  (PAM 11). 

There  currently  exists  a  separate 
tolerance  in  40  CFR  180.418  for 
cypermethrin  on  cabbage  at  2.0  ppm. 
Since  the  current  action  is  establishing 
tolerances  on  the  brassica  crop  group 
which  includes  cabbage  under  the  Iwad 


and  stem  subgroup,  the  separate  cabbage 
tolerance  is  being  deleted. 

The  Agency  issued  a  conditional 
registration  for  cypermethrin  for  use  on 
cotton  with  an  expiration  date  of 
December  1, 1988  (see  the  Federal 
Register  of  June  15, 1984  (49  FR  24884), 
January  9, 1985  (SO  FR  1112).  and 
September  27, 1985  (50  FR  39100)).  This 
conditional  registration  was 
subsequently  amended  to  include 
pecans,  lettuce,  cabbage  and  onions  and 
extended  to  November  15. 1996.  The 
conditional  registration  was  amended 
and  extended  to  allow  time  for 
submission  and  evaluation  of  additional 
environmental  effiacts  data.  Due  to  the 
conditional  status  of  the  registration, 
tolerances  have  been  established  for 
C3rpennethrin  on  a  temporary  basis 
(until  November  IS,  1997)  on 
qottonseed,  pecans,  lettuce,  cabbage, 
onions,  meat,  fat  and  meat  byproducts 
of  hogs,  horses,  cattle,  goats,  sheep  and 
mUk  to  cover  residues  expected  to  be 
present  from  use  during  the  period  of 
conditional  registration.  To  be 
consistent  with  the  current  conditional 
registration  status  for  cypermethrin,  the 
Agency  is  establishing  tolerances  for  the 
brassica  crap  groups  with  on  expiration 
dAe  of  November  15, 1997,  to  cover 
residues  expected  to  be  present  during 
the  period  of  conditional  registration. 

Residues  remaining  in  or  on  the  above 
commodities  after  expiration  of  these 
tolerances  vidll  not  be  considered 
actionabfe  if  the  pesticide  is  legally 
applied  during  the  term  of  and  in 
accordance  with  provisions  of  the 
conditional  ragistiation. 

There  are  presently  no  actions 
pending  against  the  continued 
rs^stration  of  this  chemical. 

This  pesticide  is  considsred  useful  for 
the  purposes  for  which  the  tolerance  is 
sought.  Based  on  the  information  and 
data  considered,  the  Agency  has 
determined  that  the  toleranices 
established  by  amending  40  CFR  part 
180  will  protect  the  public  health. 
Therefore,  these  tolerances  are 
estabUshed  as  set  forth  below. 

Any  person  adversely  afiiscted  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  SegMer,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFK  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
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CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  lB0.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issuels)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  bet;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fects  to  the 
contrary;  and  resolution  of  the  (actual 
issue(s)  in  the  marmer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  number 
IPP4F4291/R22651  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Higbvray, 
Arlington,  VA. 

The  official  record  for  this 
rolemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
ttansfar  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed  paper  fonn  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  mlemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  begiiming  of  this 
document. 

Under  Executive  Order  12868  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  OfHce  of 
Management  and  Budget  (OMB)).  Under 
section  3(f],  the  order  defines 
"significant"  a?  those  actions  likely  to 
lead  to  a  rule:  (1)  Having  an  annual 
effect  on  the  economy  of  $100  million 


or  more,  or  adversely  and  materially 
afliecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  ahering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  under 
section  801(a)  (1)  (A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  (Pub.  L.  104-121. 110  Stat.  847). 
EPA  submitted  a  report  containing  this 
rule  and  other  required  infonnation  to 
the  U.S.  Senate,  the  U.S  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended  (5  U.S.C. 
601-612),  the  Administrator  has 
determined  that  regulations  establishing 
new  tolerances  or  raising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
statement  explaining  the  factual  basis 
for  this  certification  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

In  addition,  this  action  does  not 
impose  any  enforceable  duty,  or  contain 
any  "unfunded  mandates"  as  described 
in  Titie  n  of  the  Unfunded  Reform  Act 
of  1995  (Pub.  L.  104-4).  or  require  prior 
consultation  as  specified  by  Executive 
Order  12875  (58  FR  58093.  October 
28.1993),  entiUed  Enhancing  the 
Intergovernmental  Partnership,  or 
special  considerations  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

List  oT  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  July  25. 1OT6. 
Daniel  M.  Barala. 
Director.  Office  of  Pesticide  Proffams. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AliB(DEO] 

1.  The  authority  citation  for  pan  180 
contiimes  to  read  as  follows: 

AuUnriiy:  21  US.C.  346a  and  371. 

2.  By  amending  S  180.418  in  the  table 
therein,  by  removing  the  entry  for 
cabbaga  and  by  adding  and 
alphabetically  inserting  the  following 
raw  agricultural  commodities  to  read  as 
follows: 

1 180.418    CYpecms»irln;lolatanc«elof 


Paigper 
inWon 

Biassica  head  and  stem  - 

Leafy  tirassica    

m                     • 

14.0 

IFR  Doc  96-194Se  Filed  7-30-«6:  8:45  unl 
aamo  ooca  mmm  r 

40CFRPwt372 

[OPPT8-4IXNN6*;  Fm.-«3a»-q 

DI-(2-alhylhexyl)  AdlpaM;  Tode 
Chemical  Release  Repoiling: 
Communiiy  RIghl-lo-Know 

AOeNCY:  Environmental  Protection 
/Vgency  (EPA). 
action:  Final  rule. 


EPA  is  deleting  di-(2- 
ethylhexyl)  adipate  (DEHA)  (CAS  No. 
103-23-1),  also  known  as  bis(2- 
ethylhexyl)  adipate,  hom  the  list  of 
chemicals  subject  to  reporting 
requirements  under  section  313  of  the 
Emergency  Planning  and  Communiiy 
Right-to-Know  Act  of  1986  (EPCRA)  and 
section  6607  of  the  Pollution  Prevention 
Act  of  1990  (PPA).  Specifically.  EPA  is 
deleting  DEHA  because  the  Agency  has 
concluded  that  DEHA  meets  the 
deletion  criteria  of  EPCIW  section 
313(d)(3).  By  promulgating  this  rule. 
EPA  is  relieving  facilities  of  their 
obligation  to  report  releases  of  and  other 
waste  management  information  on 
DEHA  that  occurred  during  the  1995 
reporting  year,  and  for  activities  in  the 
future. 
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EmcnvE  DATE:  This  rule  is  eflecUva 
July  3t.  1996. 

FOR  FURTHH  MFOMMTtON  CONTACT: 
Daniel  R.  Bushman.  Acting  Petitions 
Coordinator.  202-260-3882,  e-mail: 
bushnian.danielOepamail.epa.gov,  for 
specific  information  on  this  final  rule, 
or  tor  more  infomation  on  EPCRA 
section  313,  the  Emergency  Planning 
and  Community  Right-lo-iCnow 
Information  Hotline,  Environmental 
Protection  Agency,  Mail  Stop  SlOl,  401 
M  St.,  SW.,  Washington.  DC  20460,  Toll 
bee:  1-800-S35-0202,  in  Virginia  and 
Alaska:  703-412-9877.  or  ToU  free  TDD: 
1-800-553-7672. 

AflY  MPOflMATMK 


L  lataoductioa 

A.  Affected  Endties 

Entities  potentially  affected  by  this 
action  are  those  which  manuEicture, 
process,  or  otherwise  use  di-(2- 
othylhexyl)  adipate  (DEHA)  and  which 
are  subject  to  the  reporting  requirements 
of  section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA),  42  U.S.C 
11023  and  section  6607  of  the  Pollution 
Prevention  Act  of  1990  (PPA).  42  U.S.C. 
13106.  Some  of  the  afbcted  categories 
and  entities  include: 


CMagny 

Exvnplssotaltociadan- 

IJHSS 

mdustay 

FacMties  tticd  oonipound. 
shape,  or  manutadurs 
ptastic  and  lubber 
praduds.  Maw  wak- 
ing industfias  inckidng 
•oinMas.  aukxndjve 
plwili,  coding  and 
engraving  sbaJM,  and 
metal  products  com- 
panies. Fims  that  kx- 
mUMs  or  produce  ad- 
twsivea  and  ssalonis: 
lubricants  tor  Jet  en- 
gnee;  plianna- 
camicala,  pertumes. 
and  coameUcs:  and 
odiar  oiganic  chamt- 
c*. 

Fe(»era*  Qovem- 
mefU 

Federal  Agencies  ttial 
manulactura,  pncass. 

DEHA. 

This  table  is  not  meant  lo  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  afliscted. 


To  determine  whether  your  facility  is 
affected  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  part  372  subpart  B  of  Tide  40 
of  the  Code  of  Federal  Regulations. 

B.  Statutory  Authority 

This  action  is  taken  under  sections 
313(d)  and  (e)(1)  of  EPCRA.  EPCRA  is 
also  referred  to  as  Title  m  of  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986 
(Pub.  L.  9909-499). 

C  BociigroufK/ 

Section  313  of  ETCRA  requires  certain 
facilities  manufacturing,  processings  or 
otherwise  using  listed  toxic  chemicals 
to  report  their  environmental  rebaaes  of 
such  chemicals  aimually.  Begiiuiing 
with  the  1991  reporting  year,  such 
tacilities  must  also  report  pollution 
prevention  and  recycUog  data  for  such 
chemicals,  pumiaot  to  sectim  6607  of 
PPA.  Section  313  of  EPCRA  established 
an  initial  list  of  toxic  chemicals  that  was 
comprised  of  more  than  300  chemicals 
and  20  chemical  categories.  IKHA  was 
included  in  the  initial  list  of  chemicals 
and  diemical  categories.  Section  313(d) 
authorizes  EPA  to  add  chemicals  to  or 
delete  chemicals  from  the  list,  and  sets 
forth  criteria  for  these  actions.  Under 
notion  313(e)(ll,  any  person  may 
petition  EPA  to  add  chemicals  to  or 
delete  chemicals  from  the  original 
statutory  list.  Pursuant  to  EPCRA 
section  313(e)(1),  EPA  must  respond  to 
petitions  within  ISO  days  either  by 
initiating  a  rulemaking  or  by  publishing 
an  explanation  of  why  the  petition  has 
been  denied. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Ragialer  of  February  4. 1987  (52  FR 
3479),  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  On  May  23, 1991  (58  FR 
23703),  EPA  issued  a  statement  of 
policy  and  guidance  regarding  the 
recommended  content  of  petitions  to 
delete  individual  members  of  the 
section  313  metal  compounds  category. 
EPA  has  published  a  statement 
clarifying  its  interpretation  of  the 
section  313(d)(2)  and  (3)  criteria  for 
adding  and  deleting  chemicals  from  the 
section  313  toxic  chemical  list  (59  FR 
61439,  November  30, 1994)  (FRL-4922- 
2). 

n.  Descripliaa  of  Petitiaa  and  Proposed 
Action 

On  January  18, 1995.  EPA  received  a 
petition  from  the  Chemical 
Manufacturers  Association  (CMA)  to 
exclude  DEHA  from  the  EPCRA  section 
313  list  of  toxic  chemicals.  Speciflcally, 
the  petition  requests  that  DEHA  he 


deleted  from  the  list  of  reportable 
chemicals  and  not  be  subject  to  the 
annual  repotting  requirements  under 
EPCRA  section  313  and  section  6607  of 
PPA.  The  petitioner  contends  that 
DEHA  should  be  deleted  from  the 
EPCRA  section  313  list  because  it  does 
not  meet  any  of  the  EPCRA  section 
313(d)(2)  criteria. 

Following  a  review  of  the  petition. 
EPA  granted  the  petition  and  issued  a 
proposed  rule  in  the  Federal  Register  of 
August  1, 1995  (60  FR  39132)  (FRL- 
49S8-8),  proposing  to  delete  DEHA  from 
the  list  of  toxic  chemicals  subject  to  the 
reporting  requirements  under  EPCRA 
section  313.  EPA's  proposal  was  based 
on  its  preliminary  conclusion  that 
DEHA  meets  the  EPCRA  section 
313(d)(3)  criteria  for  deletion  from  the 
list  With  respect  lo  deletions,  Q>CRA 
provides  at  section  313(d)(3)  that  "|al 
chemical  may  be  deleted  if  the 
Administrator  determines  there  is  not 
sufBcient  evidence  to  establish  any  of 
the  criteria  described  in  paragraph 
KdXZXAHC))."  In  the  pixjpcMed  rule. 
EPA  preliminarily  concluded  that  the 
available  toxicological  data  indicates 
that  DEHA  does  not  cause  adverse  acute 
human  health  effects  at  concentration 
levels  that  are  reasonably  likely  to  exist 
beyond  facility  site  boimdaries.  and 
causes  systemic  developmental,  and 
reproductive  toxicities  only  at  relatively 
high  doees  and  thus  has  low  chronic 
toxicity.  Furthermore.  EPA 
preliminarily  concluded  that  DEHA 
does  not  pose  a  significant  hazard  to  the 
enviroiunent.  EPA  also  preliminarily 
concluded  that  releases  of  DEHA  will 
not  result  in  exposures  of  concern. 
Therefore,  EPA  preliminarily  concluded 
tiiat  based  on  the  total  tveight  of 
available  data,  DEHA  cannot  reasonably 
be  anticipated  to  cause  a  significant 
adverse  effect  on  himian  health  or  the 
environment. 

m.  Final  Rnla  and  Ralianale  for 
Deliiting 

In  response  to  the  petition  from  CMA, 
EPA  is  deleting  DEHA  frtjm  the  list  of 
chemicals  for  which  reporting  is 
required  under  section  313  of  EPCRA 
and  PPA  section  6607.  EPA  is  delisting 
this  chemical  because  the  Agency  has 
determined  that  DEHA  satisfies  the 
delisting  criteria  of  EPCRA  section 
313(dK3). 

A.  Response  to  Comments 

EPA  received  three  comments  in 
response  to  the  proposed  rule.  All  three 
of  the  commenters  noted  their  support 
for  the  deletion  of  DEHA  from  the 
EPCRA  section  313  list.  EPA  agrees  wiUi 
the  commenters  that  DEHA  satisfies  the 
criterion  for  delisting. 
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B.  Rationale  for  Delisting  and 
Conclusions 

EPA  has  concluded  that  the 
assessment  set  out  in  the  proposed  rule 
should  be  affirmed.  Because  of 
questions  raised  recently  about  the 
ability  of  DEHA  to  produce  hormone 
disruption,  EPA  has  looked  at  this  issue. 
EPA  is  aware  of  limited  and  preliminary 
in  vitro  data  indicating  that  DEHA 
reduced  the  binding  of  the  triliated 
natural  estrogen.  17P-estradiol,  to  the 
rainbow  trout  estrogen  receptor  (Rsf.  1). 
However,  these  results  were  obtained 
only  at  high  concentrations  and 
indicated  that  DEHA's  potential  binding 
activity  is  very  weak  compared  to  the 
estradiol.  In  addition,  EPA  is  not  aware 
of  any  data  that  demonstrate  that  DEHA 
produces  estrogenic  effects  in  vivo.  The 
in  vivo  toxicity  data  on  DEHA, 
discussed  below,  also  indicate  that 
DEHA  is  a  weak  developmental  and 
reproductive  toxicant.  However,  a*,  this 
time,  there  is  no  indication  that  these 
effects  are  due  to  binding  to  the  estrogen 
receptor.  Accordingly,  BPA  has 
determined  that  there  is  insufficient 
evidence,  at  this  time,  to  demonstrate 
that  DEHA  causes  hormone  disruption. 
In  siunmary,  based  on  the  total  weight 
of  available  data,  EPA  has  concluded 
that  DEHA  cannot  reasonably  be 
anticipated  to  cause  a  significant 
adverse  effect  on  human  health  or  the 
environment,  and  therefore  DEHA  meets 
the  delisting  criterion  of  section 
313(d)(3).  A  more  detailed  discussion  of 
the  rationale  for  delisting  is  given  in  the 
proposed  rule  (August  1, 1995,  60  FR 
39134)  (FR1.-4958-8). 

Based. on  current  data.  EPA  concludes 
that  DEHA  does  not  meet  the  toxicity 
criterion  of  EPCRA  section  313(d)(2)(A) 
because  DEHA  exhibits  acute  oral 
toxicity  only  at  levels  that  greatly 
exceed  estimated  exposures  outside  the 
facility.  Specifically,  DEHA  cannot 
reasonably  be  anticipated  to  cause  ". . 
.  significant  adverse  acute  human  health 
effects  at  concentration  levels  that  are 
reasonably  likely  to  exist  beyond  facility 
site  boundaries  as  a  result  of 
continuous,  or  frequently  recurring, 
releases." 

EPA  has  concluded  that  there  is  not 
sufBcient  evidence  to  establish  that 
DEHA  meeu  the  criterion  of  EPCRA 
section  313(d)(2)(B).  The  lowest- 
observed-adverse-effect-level  (LOAEL) 
for  systemic  toxicity,  in  rats,  is  1,125 
milligrams/kilogram/day  (mg/kg/day) 
for  both  chronic  and  13-week  studies.  In 
mice,  the  LOAELs  ranged  from  2,800 
mg/kg/day  (chronic  study)  to  900  mg/ 
kg/day  (13-week  study).  Also,  based  on 
limited  data,  the  LOAEL  for 
developmental  toxicity  is  1.080  mg/kg/ 


day  and  the  no-observed-adverse-effect- 
level  (NOAEL)  is  170  mg/kg/day.  Based 
on  limited  data,  die  LOAEL  and  NOAEL 
for  reproductive  toxicity  are  1,080  and 
170  mg/kg/day.  EPA  has  no  information 
indicating  that  DEHA  causes  any  other 
section  313(d)(2)(B)  effects.  EPA 
considers  the  above  doses  where  DEHA 
caused  adverse  effects  to  be  relatively 
high  and  concludes  that  DEHA  has  low 
chronic  toxicity.  Therefore.  EPA 
conducted  an  exposure  assessment  for 
chronic  human  exposure  and  found  that 
exposures  at  the  estimate  levels  are  not 
likely  to  result  in  adverse  health  risks  in 
humans.  EPA  has  estimated  that 
releases  of  DEHA  will  not  result  in 
exposures  of  concern.  Therefore.  EPA 
has  concluded  that  DEHA  does  not  meet 
the  EPCRA  section  313(d)(2)(B)  listing 
criterion. 

EPA  has  also  concluded  that  DEHA 
does  not  meet  the  toxicity  criterion  of 
EPCRA  section  313(d)(2)(C)  because  it 
cannot  reasonably  be  anticipated  to 
cause  adverse  effects  on  the 
environment  of  sufficient  seriousness  to 
warrant  continued  reporting.  EPA 
considers  DEHA  to  exhibit  low  toxicity 
to  aquatic  organisms.  Based  on  struct\u« 
activity  relationships  (SARs).  no  toxic 
effects  are  anticipated  For  both 
freshwater  and  saltwater  species  at 
saturation.  For  sediment  spades,  acute 
and  chronic  toxicity  are  expected  to 
occur  only  at  high  concentrations:  1,000 
and  100  mg/kg  (dry  weight), 
respectively.  Therefore,  DEHA  is  not 
expected  to  pose  a  significant  hazard  to 
the  environment 

Thus,  in  accordance  with  EPCRA 
section  313(d)(3),  EPA  is  deleting  DEHA 
from  the  section  313  list  of  toxic 
chemicals.  Today's  action  is  not 
intended,  and  should  not  be  infaned.  to 
affect  the  status  of  DEHA  under  any 
other  statute  or  program  other  than  the 
reporting  requirements  under  EPCRA 
section  313  and  PPA  section  6607. 

IV.  ElfectiTe  Data 

This  action  becomes  efCacUve  July  31, 
1996.  Thus,  the  lest  year  in  whidi 
(unlities  had  to  file  a  Toxics  Release 
Inventory  (TRI)  report  for  DEHA  was 
1995.  covering  releases  and  other 
activities  that  occurred  in  1994. 

EPCRA  section  313(d)(4)  provides  that 
"(ajny  revision"  to  the  section  313  list 
of  toxic  chemicals  shall  take  effect  on  a 
delayed  basis.  EPA  interprets  this 
delayed  effective  date  provision  to 
apply  only  to  actions  that  add  chemicals 
to  the  section  313  list.  For  deletions, 
EPA  may.  in  its  discretion,  make  such 
actions  immediately  effective.  An 
immediate  effective  date  is  authorized, 
in  these  circumstances,  under  5  U.S.C. 
section  SS3(d)(l)  because  a  deletion 


fivm  the  section  313  list  relieves  a 
regulatory  restriction. 

EPA  believes  that  where  the  Agency 
had  determined,  as  it  has  with  this 
chemical,  that  a  chemical  does  not 
satisfy  any  of  the  criteria  of  section 
313(d)(2)(A)-(C),  no  purpose  is  served 
by  requiring  facilities  lo  collect  data  or 
file  TRI  reports  for  that  chemical,  or, 
therefore,  by  leaving  that  chemical  on 
the  section  313  list  for  any  additional 
period  of  time.  This  construction  of 
section  313(d)(4)  is  consistent  with 
previous  rules  deleting  chemicals  from 
the  section  313  list.  For  fiuther 
discussion  of  the  rationale  for 
immediate  effective  dates  for  EPCRA 
section  313  delistings,  see  59  FR  33205 
Qune  28. 1994). 

V.  Rnlemaldng  Record 

The  record  supporting  this  final  rule 
is  contained  in  docket  control  number 
OPPTS-400095A.  All  documents, 
including  an  index  of  the  docket  and  the 
reference  listed  in  Unit  VL  of  this 
preamble,  are  available  in  the  TSCA 
Nonconfidential  Information  Canter 
(NQC).  also  known  as.  TSCA  Public 
Docket  Office,  from  12  noon  to  4  pjn.. 
Monday  through  Friday,  excluding  legal 
holidays.  TSCA  NCIC  is  located  at  EPA 
Headquarters.  Rm.  NE-B607.  401  M  St.. 
SW..  Washington.  DC  20460. 

VL  RcTei  Slices 

1.  Jobling.  S..  Reynolds.  T.,  White,  R. 
Parker,  M.  G.,  Sumpter,  J.  P..  "A  Variety 
of  Environmentally  Persistent 
CSiemicals,  Including  Some  Phthalate 
Plastidzers  Are  Weakly  Estrogenic." 
Environmental  Health  Perspectives,  103, 
(1995),  pp.  582-587. 

Vn.  Rcgnlatory  AaaeaamenI 
Reqiiimnents 

It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action" 
within  the  meaning  of  Executive  Order 
12866  (58  FR  51735,  October  4, 1993), 
because  this  action  eliminates  an 
existing  regulatory  requirement.  The 
Agency  estimates  the  total  cost  savings 
to  industry  from  this  action  to  be 
approximately  S322.620  and  the  savings 
to  EPA  would  be  approximately  $8,664. 

This  action  does  not  impose  any 
Federal  mandate  on  State,  local  or  tribal 
governments  or  the  private  sector  within 
Uie  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  1041).  Also, 
given  its  deregulatory  nature.  I  hereby 
certify  pursuant  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  that 
this  action  does  not  hove  o  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  required, 
information  to  this  effect  has  bcmn 
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forwanled  to  the  Small  Businan 
Administration. 

This  action  does  not  have  any 
information  collection  requirements 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  The  elimination  of 
the  information  collection  components 
for  this  action  is  expected  to  result  in 
the  elimination  of  6,383  paperwork 
reduction  hours. 

In  addition,  pursuant  to  Executive 
Order  12898  (59  FR  7629,  February  IB, 
1994),  entitled  "Federal  Actinu  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations,"  the  Agency  has 
determined  that  there  are  no 
environmental  justice-related  issues 
with  regard  to  this  action  since  this  final 
'  rule  simply  eliminates  reporting 
requirements  for  a  chemical  that,  under 
the  criteria  of  EPCRA  section  313,  does 
not  pose  a  concern  for  human  health  or 
the  environment 

Under  5  U.S.C  801(a)(1)(A)  of  the 
Administiative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  H  of  Pub.  I-  104-121, 110 
Slat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  reqtiired 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Regiatar. 
This  rule  is  not  a  "major  rule"  as 
deBned  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  Subieda  in  40  CFS  Put  372' 

Envirorunental  protection. 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements,  and 
Toxic  chemicals. 

Dated:  July  25, 1996. 
Lyao  R.  GoldauB, 

Assistant  Administsutarfor  Ptmentktn, 
PtsUddes  and  Toxic  Substances, 

Therefore,  40  CFR  part  372  is 
amended  as  follows: 

1.  The  authority  citation  for  part  372 
continues  to  reed  as  follows: 

Arikarity:  42  U.S.C  11023  sod  11048. 

1 372.05  (AiMficMI 

2.  Sections  372.65(a)  and  (b)  era 
amended  by  removing  the  entry  for 

bis(2-e<hylhexyl)  adipate  under 
paragraph  (a)  and  the  entire  CAS 
number  entry  for  103-23-1  under 
paragraph  (b). 

IFR  Doc  96-19452  Filad  7-31-96:  8:45  ami 
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Rwrtiicliow  of  naporthifl  BxyNmimilB 
tor  ItM  SU»B  Systems  Advane* 
Planning  Documant  (APD)  Procass 

AOBKY:  Administration  for  Children 
and  Families,  HHS. 
ACnOK:  Final  rule. 

auMfMRV:  This  final  rule  decreases  the 
reporting  burden  on  States  relative  to 
the  Slate  systems  advance  planning 
document  (APD)  process  by  increasing 
the  threshold  amounts  above  which 
APDs  and  related  procurement 
documents  need  to  be  submitted  for 
Federal  approval.  The  AI^  process  is 
the  procedure  by  which  States  obtain 
approval  for  Federal  financial 
participation  in  the  cost  of  acquiring 
automatic  data  processing  eouipniant 
and  srarvices.  Additionally,  tnis  rule 
eliminates  the  requirement  for  State 
submittal  of  biennial  security  plans  for 
Federal  review. 
EFFECTIVE  DATE:  July  31, 1996. 
FOR  FURTMSt  MFOMMTItM  COMTACT:  Bill 
Davis,  State  Systems  Policy  Staff,  370 
Lljifant  Promenade  SW.,  Washington, 
DC  20447,  telephone  (202)  401-6404. 

aUPPlBENTARV  WFOHMTION: 

Paperwork  Keduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C  3507), 
information  collection  requirements 
relaliog  to  automated  data  processing 
and  inrormaUon  retrieval  systems  have 
been  approved  by  OMB  Approval  No. 
0992-0(X)5.  The  provisions  of  this  rule 
do  not  contain  any  additional  reporting 
and/or  recordkeeping  requirements 
subject  to  OMB  approval. 

Stataiory  Aulhority 

These  regulations  are  published  imder 
the  general  authority  of  sections 
402(aKS).  452(a)(1).  1902(a|(4),  and  1102 
of  the  Social  Security  Act  (the  Act). 

Backgnmnd  and  DeaciipUon  of 
Regolatacy  Prorisiaiis 

Slate  public  assistance  agencies 
acquire  automatic  data  processing  (ADP) 
equipment  and  services  for  computer 
operations  which  support  the  Aid  to 
Families  with  Dependent  Children, 
Adult  Assistance,  Child  Support 
Enforcement,  Medicaid,  Child  Welfare, 
Foster  Care  and  Adoption  Assistance, 


Job  Opportunities  and  Basic  Skills 
Training  (JOBS),  and  Refugee 
Resettlement  programs.  Conditions  and 
procedures  for  acquiring  such  systems 
are  found  at  45  CFR  part  95.  To  reduce 
the  reporting  burden  on  States  and  to 
provide  better  use  of  Federal  resources, 
we  issued  a  notice  of  proposed 
rulemaking  revising  these  requirements 
which  was  published  in  the  Federal 
Register  July  24, 1995  (60  FR  37858). 
We  received  23  letters  of  public 
comment  regarding  the  proposed  rule 
from  State  agencies  and  other  interested 
perties.  Specific  comments  and 
responses  follow  the  discussion  of 
regulatory  provisions.  These  comments 
did  not  generate  any  changes  to  the 
regulatory  provisions  outlined  in  the 
proposed  rule. 

Currently  any  competitive  acquisition 
over  $500,000  or  any  sole  source 
acquisition  over  $100,000  in  total  State 
and  Federal  costs  which  will  be 
matched  at  the  regular  Federal  financial 
participation  (FTP)  rate,  as  defined  in 
Section  95.605  of  these  rules,  requires 
written  prior  approval  of  on  APD. 
Project  cost  increases  of  more  than 
$300,000  require  the  submission  of  an 
APD  Update.  Also,  most  procurement 
documents  (Request  for  Proposals 
(RFFs)  and  contracts)  over  $300,000, 
and  contract  amendments  over  $100,000 
must  be  approved  by  the  Federal 
funding  agencies. 

As  a  first  step  toward  reducing  the 
reporting  burden  on  States  and 
improving  the  use  of  Federal  resources, 
we  are  raising  the  threshold  amounts  for 
regular  match  acquisitions.  We  will 
continue  to  require  written  prior 
approval  for  all  equipment  and  services 
acquired  at  an  enhanced  matching  rate. 

Accordingly,  these  rules  revise  45 
CFR  95.611(a)(1),  which  provides  that 
States  must  obtain  prior  written 
approval  for  ADP  equipment  or  services 
anticipated  to  have  total  acquisition 
costs  of  $500,000  or  more  in  Federal  and 
State  fiinds,  to  increase  the  $500,000 
threshold  amount  to  $5  million  or  mora. 
Similarly,  paragraph  (a)(4),  which 
requires  prior  written  approval  with 
respect  to  Slate  plans  to  acquire 
noncompetitively  from  a  non- 
govenunent  source,  AOP  equipment  and 
services,  with  a  total  acquisition  cost  of 
greater  than  $100,000,  is  revised  to 
require  that  a  State  obtain  prior  written 
approval  of  its  justification  for  a  sole 
source  acquisition  with  total  Slate  and 
Federal  costs  of  more  than  $1  million 
but  no  more  than  $5  million  and  to 
provide  that  noncompetitive 
acquisitions  of  greater  than  $5  million 
continue  to  be  subject  to  the 
requirements  of  paragraph  (b),  which 
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provides  specific  prior  written  approval 
requirements. 

We  are  also  eliminating  paragraph 
(aK3),  which  provides  a  separate 
threshold  amount  for  acquisitions  in 
support  of  Stale  Medicaid  systems 
funded  at  the  75  percent  FFP  rate.  The 
Health  Care  Financing  Administration 
(HCFA)  will  apply  the  new  thresholds 
to  Title  XIX  funded  projects. 
Additionally,  we  are  modifying 
paragraph  (a)(2)  to  delete  a  reference  to 
peragraph  (a)(3)  and  to  redesignate 
paragraphs  (a)(4)  through  (8)(7)  as 
paragraphs  (a)(3)  through  (a)(6).  We  are 
also  revising  paragraph  (a)(4),  as 
redesignated,  lo  change  the  reference 
from  (a)(6)  to  (a)(S)  and  to  update  the 
office  names  from  Office  of  Information 
Management  Systems  to  Office  of  Slate 
Systems  and  State  Data  Systems  Staff  to 
State  Systems  Policy  Staff  to  reflect  a 
recent  organizational  change.  And  we 
are  correcting  a  typographical  error  in 
paragraph  (a)(6)  so  that  "ADP"  now 
reads  "APD". 

Paragraph  (b)(l)(iii),  which  provides 
that  unless  apecifically  exempted  by  the 
Depaitment,  written  approval  must  be 
received  prior  lo  release  of  a  Request  for 
Proposal  (RFP)  or  execution  of  a 
contract  where  costs  are  anticipated  to 
exceed  $300,000,  is  revised  to  increase 
the  threshold  to  $5  million  with  respect 
to  competitive  procurements  and  $1 
million  for  noncompetitive  acquisitions 
from  nongovernment  sources. 

With  respect  to  contract  amendments, 
45  CFR  gs.611(b)(ll(iv)  is  revised  to 
provide  that  prior  written  approval  is 
needed,  unless  specifically  exempted  by 
the  Department,  prior  to  execution  of  a 
contract  amendment  involving  cost 
increases  of  greater  than  $1  million  or 
time  extensions  of  more  than  120 
calendar  days.  In  addition.  States  will 
be  required  to  submit  for  written 
approval  contract  amendments  under 
these  threshold  amounts  on  an 
exception  basis  or  if  HHS  determines 
that  the  contract  amendment  was  not 
adequately  described  and  justified  in 
die  APD. 

As  indicsted.  virith  respect  to  both 
changes  to  paragraph  (b),  HHS  retains 
the  right  to  review  and  prior  approve  all 
RFPs,  contracts,  and  contract 
amendments,  regardless  of  dollar 
amoiuit,  on  an  exception  basis. 

Paragraph  (c)(1),  which  provides 
specific  approval  requirements  with 
respect  to  regular  FFP  requests,  is  also 
revised  to  provide  increased  thresholds. 
Firet,  underparagraph  (c)(l)(i),  the  $1 
million  threshold  tvilh  respect  to  the 
need  for  written  approval  from  the 
Department  of  Aimual  Advanced 
Planning  Document  Updates  (APDU)  is 
increased  to  $5  million.  In  para^ph 


(cHl)(>i)(A),  the  threshold  with  respect 
lo  the  requirement  for  approval  of  an 
"as  needed"  APDU  of  projected  cost 
increases  is  raised  from  the  lesser  of 
$300,000  or  10  percent  of  the  project 
cost,  to  projected  cost  increases  of  $1 
million  or  more. 

We  are  also  changing  the  rules  to 
provide  prompt  Department  action  on 
State  funding  requests  by  providing  that 
if  the  Depaitment  has  not  provided  a 
State  written  approval,  disapproval,  or  a 
request  for  information  within  60 
calendar  days  of  issuing  an 
acknowledgement  of  receipt  of  a  State's 
request,  the  request  is  deemed  to  have 
provisionally  met  the  prior  approval 
requirements.  

Accordingly,  45  CFR  95.611(d)  is 
revised  to  provide  that,  if  the 
Department  has  not  provided  written 
approval,  disapproval,  or  a  request  for 
information  within  60  calendar  days  of 
issuing  an  acknowledgement  of  receipt 
of  a  State's  request,  the  request  will  be 
provisionally  deemed  to  have  met  the 
prior  approval  requirements.  As 
indicated  in  the  proposed  rule, 
provisional  approval  does  not  abjolve  a 
State  bom  meeting  all  Federal 
requirements  whidi  pertain  to  the 
computer  project  or  aoquiaitian.  Such 
projects  continue  to  be  subject  lo 
Departmental  audit  and  review,  and  the 
determinations  made  from  such  audits 
and  reviews.. 

Finally,  to  further  the  goal  of  reduced 
burden  and  increased  efficiency,  these 
rules  amend  45  CFR  9S.621(f)(6).  by 
eliminating  the  requireiiHmt  that  States 
submit  biennial  security  reports  for 
Federal  review  and  approval,  to  require 
simply  that  such  reports  be  maintained 
by  Stat^  for  on-site  review  by  HHS.  As 
such.  States  must  continue  to  perform 
security  reviews  end  will  be  responsible 
for  maintaining  review  reports  for 
inspection  by  HHS  staff  d^uing  on-site 


loCoaunanls 

We  received  a  total  of  23  comments 
on  the  proposed  rule  pubUshed  in  the 
Federal  Royaler  July  24, 1995  (60  FR 
37858)  from  Slate  agencies  and  other 
interested  parties.  Spediic  comments 
and  our  responses  follow. 

Genera/  Ciunineiits 

1.  Comment:  Two  commenters  felt 
that  the  changes  provided  by  the 
proposed  rule  did  not  go  far  enough  to 
provide  significant  relief  from  the 
existing  burden  associated  with  the  APD 
process.  However,  the  majority  of 
commenters  voiced  support  for  the  rule. 
In  fact,  13  of  the  respondents  offered  no 
other  comment  than  to  provide  their 
support. 


Response:  We  disagree.  With  this  rule 
we  are  providing  a  ten-fold  increase  in 
the  prior  approval  threshold  for  APDs, 
an  even  greater  increase  for  RFPs  and 
contracts,  and  other  significant  changes, 
litis  rule  will  greaUy  reduce  the  State 
burden  associated  with  the  APD 
process. 

Increosed  Thresholds 

1.  Comment:  Two  conunenters  asked 
that  the  increased  thresholds  also  apply 
to  systems  funded  at  enhanced  rates,  or 
at  a  minimum  to  Request  for  I^posals 
(RFPs)  and  contracts  alter  approval  of 
APDs  for  enhanced  funded  projects. 

Besponse:  We  do  not  agree  with  theae 
suggestions.  We  an  convinced  that 
enhanced  funded  projects,  where  the 
Federal  Government  peys  up  to  90 
percent  of  costs,  should  be  given  greater 
attention  and  scrutiny  than  regular 
match  projects.  HHS  reviews  RFPs  and 
contracts  to  ensure  State  plans  as 
expressed  in  related  APDs,  and  Federal 
requirements  are  being  met 
Accordingly,  tiiresholds  for  APDs,  RFPs, 
and  contracts  for  enhanced  funded 
projects  will  remain  at  current  levels, 
even  in  cases  where  enhanced  funding 
becomes  available  after  the  begiiming  of 
the  project. 

2.  Comment:  One  commenler  was 
concerned  that  the  allowance  for  review 
of  documents  by  "exception"  as  stated 
in  the  proposed  rule,  should  Iruly  be 
used  on  an  exception  basis  and  not 
become  the  norm.  The  commenler 
suggested  that  criteria  be  developed  for 
exercising  the  option  and  be 
disseminated  to  States.  The  corrunenter 
also  asked  that  when  the  exception 
option  is  used,  adequate  notice  be  given 
to  States. 

Response:  We  would  like  to  assure  the 
commenler  tiiat  we  fully  intend  that  this 
option  will  only  be  exercised  on  an 
exception  basis.  While  we  have  not 
developed  an  exhaustive  list  of  criteria 
for  use  of  the  exception,  as  provided  in 
the  preamble  to  the  proposed  rule,  the 
criteria  "*  "  *  could  include  instances 
where  new  program  requirements  or 
technology  are  involved,  as  in  electronic 
benefits  transfer,  or  when  adequate 
description  and  justification  has  not 
been  provided  in  the  APD."  However, 
States  will  always  receive  written 
notification  when  documents  must  be 
submitted  for  review. 

3.  Comment:  One  conunenter 
suggested  that  after  F^figigl  review  of  an 
APD.  the  RFPs  ond-rantracts  should  not 
be  reviewed  by  HRS. 

Response:  We  do  not  agree  with  this 
suggestion.  We  will  continue  to  review 
RFPs  and  contracts,  in  accordance  with 
revised  thresholds,  to  ensure  that  State 
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plans  as  expressed  In  related  APDs,  and 
Federal  requirements  are  being  met. 

4.  Comment:  One  commenter 
suggested  that  HHS  should  limit  its 
review  of  State  AOP  acquisitions  to  new 
development  efforts.  This  commenter 
staled  that  ongoing  operations, 
equipment  upgrades,  and  systems 
enliancaments  should  be  exempt  from 
Federal  review. 

Besponse:  We  do  not  agree  mritfa  rtiis 
recommendation.  Equipment  upgrades 
and  systems  enhancements,  above  the 
threshold  limits,  wiircontinus  to  ba 
subject  to  prior  approval. 

5.  Comment:  Triree  commenlsra 
recommended  that  laige  Stales  should 
have  higher  thresholds  than  other 
States.  The  commenters  Iwlieve  that 
because  the  systems  activities  of  large 
States  are  proportionally  larger  and 
more  costly  than  those  of  other  States, 
large  Slates  should  have  proportionally 
more  of  their  systems  expenditures 
exempt  from  HHS  prior  approval. 

Response:  In  establishing  the  dollar 
thresholds  under  which  a  State  need  not 
obtain  HHS'  prior  approval  for  an  AOP 
acquisition,  HHS  sought  to  achieve  a 
balance  between  exercising  its 
responsibility  and  providing  States  a 
measure  of  flexibility.  HHS  is 
responsible  under  Federal  law  and 
regulation  for  ensuring  that  it  provides 
Federal  matching  funds  for  purposes 
which  are  necessary  for  eflective  and 
efficient  program  operations.  At  the 
same  time,  however,  HHS  seeks  to 
provide  flexibility  to  States  who  manage 
and  carry-out  these  ADP  projects. 

In  establishing  a  $5,000,000 
threshold,  HHS  is  making  a  ten-ibld 
increase  to  the  current  threshold.  We 
believe  that  at  this  time  the  increased 
threshold  provides  an  appropriate 
balance  between  its  respoosibilily  for 
assuring  the  effective  use  of  Federal 
dollare  and  providing  States  flexibility 
of  action. 

While  it  is  true  that  large  States  have 
commensurately  large  systems 
expenditures,  such  large  expenditures 
should  appropriately  receive  a  higher 
level  of  review  to  reduce  the  risk  to 
taxpayers. 

6.  Comment:  One  State  commenter 
suggested  that  HHS  should  not  review 
any  RFPs,  contracts  and  contract 
amendments,  asserting  that  Federal 
agencies  micro-manage  State  projects 
and  cause  delays  in  nearly  every  case 
where  approval  is  requested.  The 
commenter  included  a  list  of  State 
procedures  and  approvals  required  for 
ADP  acquisitions,  which  the  commenter 
believes  makes  Federal  approval 
procedures  redundant.  The  commenter 
asserts  that  Federal  review  causes 
delays  in  nearly  every  case. 


On  the  other  hand,  a  commenter  from 
another  State  could  not  recall  ever 
having  been  delayed  by  the  Federal 
review  process. 

Response:  As  these  comments 
indicate.  States  are  not  of  a  single  mind 
as  to  whether  the  requirement  for  prior 
Federal  approval  delays  Slates  in 
developing  ADP  projects.  Underlying 
the  first  commenter's  assertion  is  the 
suggestion  that  HHS  rely  on  Stale 
procedures  add  officials  to  meet  its 
responsibilities  for  assuring  that  the 
expenditure  of  Federal  funds  on  State 
systems  is  necessary  for  effective  and 
efficient  operation  of  the  programs. 

With  the  information  received 
through  the  APD  procedures, 
accountable  HHS  officials  are  able  to 
meet  their  responsibilities  for  assuring 
that  the  expenditure  of  Federal  funds  on 
State  systems  is  necessary  for  the 
efiecdve  and  efficient  operation  of  the 
programs.  As  stated  in  response  to 
anoiher  commenter,  HHS  intends  to 
continue  to  review  RFPs,  contracts  and 
contract  amendments,  subject  to 
applicable  dollar  thresholds,  to  ensure 
that  prggrammatic  requirements  are 
beingmet. 

7.  Comment:  One  commenter  noted 
that  the  regulation  now  includes  the 
Medicaid  75  percent  match  rale  in  the 
regular  match  category  and  noted  that 
now  all  Medicaid  75  percent 
acquisitioos  will  require  prior  approval. 

Response:  We  believe  tne  commenter 
misunderstood  this  provision  of  the 
regulation.  The  revision  now  puts 
Medicaid  75  percent  funding  in  the  $5 
million  threshold  category.  HCFA  will 
further  clarify  this  in  a  revision  to 
Chapter  11  of  the  Medicaid  Management 
Manual,  which  deels  with  Medicaid 
Management  Information  System 
requirements. 

8.  Comment:  One  State  was  confused 
by  our  statement  that  some  RFPs  and 
contracts  under  the  threshold  amounts 
would  require  prior  approval.  The 
commenter  was  concerned  as  to  how 
they  would  know  if  approval  was 
remiired. 

Response:  Approval  of  RFPs, 
contracts,  and  contract  amendments 
will  be  required,  on  an  exception  basis, 
for  projects  utilizing  new  technology, 
such  as  Electronic  Benefits  Transfiar 
(EBT),  and  in  those  cases  in  which  the 
procurement  is  not  well  defined  in  the 
approved  APD.  Slates  will  know  when 
approval  of  these  documents  is  required 
because  HHS  will  inform  them,  in 
writing,  when  these  d(x:uments  must  be 
submitted  for  approval. 

9.  Comment:  One  commenter  noted 
that  contract  amendments  that  are 
funded  at  the  regular  FFP  rate  and 
exceed  tfactSl  million  threshold,  (V 


contract  time  extensions  of  more  than 
120  days  require  prior  approval.  The 
commenter  suggested  that  since  a 
project  that  costs  $1  million  «vill  usually 
have  a  duration  of  more  than  one  year, 
the  number  of  days  should  be  changed 
to  365. 

Response:  The  commenter  implies  a 
necessary  connection,  with  which  we 
do  not  agree,  between  increased  project 
cost  and  the  duration  of  a  project.  There 
are  two  different  issues  here.  A  contract 
amendment  which  exceeds  $1  million 
in  cost  requires  prior  approval. 
Additionally,  a  contract  amendment  for 
a  time  extension  of  more  than  120  days 
requires  prior  approval.  For  example, 
the  cost  of  a  project  may  increase  with 
no  change  in  project  time  frame. 
Similarly,  the  lime  frame  for  a  project 
may  increase  with  no  increase  in  project 
cost. 

Federal  Response  Deadline 

1.  Comment:  One  commenter 
expressed  concern  that  the  deRnition 
and  use  of  "provisional  approval"  in  the 
proposed  rule  was  unclear.  Specifically, 
the  commenter  noted  that  the  phrases 
"deemed  to  have  provisionally  met  the 
prior  approval  requirements"  and 
"provisionally  met  the  prior  approval 
requirements"  were  used 
interchangeably,  but  was  concerned  that 
they  may  in  fact  have  diflisrent 
meanings. 

Response:  Theaa  phiaaas  weta  not 
intended  to  have  different  meanings.  We 
use  the  term  "provisional  approval" 
rather  than  "approval"  to  iniuce  it  clear 
that  States  are  still  subject  to  all  Federal 
requirements  (other  than  prior 
approval).  These  are  the  same 
requirements,  such  as  those  listed  in  45 
CFR  part  74,  which  States  must  comply 
with  for  any  acquisition  in  which 
Federal  financial  participation  is 
requested.  As  stated  in  the  preamble  to 
the  proposed  rule,  "Even  vnitten  prior 
approval  by  the  Department  does  not 
guarantee  absolutely  that  there  will  be 
no  subsequent  determination  of 
violation  of  the  pertinent  Federal 
statutes  and  regulations." 

The  proposed  rule  preamble  further 
states  that  "States  which  are  confident 
that  their  project  is  in  compliance 
would  be  able,  however,  to  proceed  after 
the  60-day  period  has  expired  without 
further  delay  awaiting  Federal 
approval."  However,  if  it  is 
subsequently  determined  that  the  State's 
project  does  not  meet  Federal 
requirements,  appropriate  changes  will 
be  necessary. 

2.  Comment:  One  commenter 
suggested  that  establishing  60  days  as 
the  standard  response  time  may  have 
the  effect  of  lengthening  the  response 
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time  In  all  situations  to  a  full  60  days. 
This  oonunantsr  suggested  that  the 
standard  be  between  30  and  40  days. 

Response:  We  are  not  establishing  60 
days  as  the  standard  response  time.  In 
fiict,  the  Department  of  Health  and 
Human  Services  considers  responses  to 
State  requests  to  be  "overdue"  in  30 
days.  Sixty  days  is  the  outside  time 
period  at  wfaidi  point  a  request  will  be 
coruidered  "provisionally  approved."  If 
the  Slate  has  not  received  a  response 
within  60  days  and  is  confident  that  a 
request  meets  Federal  requirements,  this 
provision  permits  the  State  to  proceed 
as  if  it  had  prior  written  approval. 

3.  Comment:  One  commenter  was 
concenied  that  we  might  delay  sending 
out  an  acknowledgement  letter  to 
effectively  increase  the  60-day  response 
time  limil. 

Response:  We  would  like  to  assure  the 
commenter  that  this  will  not  happen. 
We  will  continue  our  policy  of  promptly 
acknowledging  State  requests. 

Security  Review  Reports 

1.  Comment:  One  commenter 
suggested  that  the  requirement  for 
bieimial  security  reports  be  eliminated. 
f)esponse:This  regulation  eliminates 
the  requirement  for  States  to  submit  the 
biennial  aecurity  reports  to  HHS  for 
review.  However,  the  requirement  to 
conduct  the  bi-armual  reviews  and 
maintain  the  reports  will  remain  in 
place  as  a  minimal  requirement  to  assist 
Slates  in  assuring  the  security  of  their 
data  processing  assets  and  systems, 
lliese  reports  must  be  available  for 
review  by  HHS  staff  during  site  visits  to 
Stales  to  assist  in  assessing  the  security 
status  of  Federally  funded  data 
processing  activities. 

Other 

1.  Comment:  One  commenter  stated 
that  the  Federal  depreciation 
requirements  should  be  changed. 

Response:  Federal  depreciation 
requirements  are  not  set  by  the        t 
Department  of  Health  and  Human 
Services  but  by  the  Office  of 
Management  and  Budget  under  OMB 
Circular  A-87  and  thus  are  not  within 
the  purview  of  this  final  rule.  However, 
the  Department  of  Health  and  Human 
Services  previously  agreed  to  exempt 
data  processing  equipment  costing  no 
more  than  $5,000  bom  the  depreciation 
requirements. 

Regulatory  Impact  Analysis 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 


priorities  and  principles.  No  costs  are 
associated  with  this  rule  as  it  merely 
decreases  reporting  burden  on  Statea. 

Kagnlatory  FladbiUtr  Ad 

Consistent  with  the  Regulatory 
Flaxibillty  Act  [Pub.  L.  96-354).  which 
requires  the  Federal  Government  to 
anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  businesses  and  other  small 
entities,  the  Secrataiy  certifies  that  this 
rule  has  no  significant  effect  on  a 
substantial  nimiber  of  small  entities. 
Therefore,  a  regidatory  flexibility 
analysis  is  not  required. 

List  of  Sobyacts  ia  45  Cn  Part  99 

Claims,  Computer  technology,  Grant 
programs — health.  Grant  programs. 
Social  programs,  Social  Security. 

(Catalog  of  Fedenl  Domastic  l^i!sistance 
Proipam  93.84S  Child  Welfue  Service*— 
State  Gnnts;  93.658,  Foitar  Care 
Maintanance:  93.6SS,  Adoption  Anistanoa: 
93.563,  Child  SuppiBt  Bnfatoarasnt  Program: 
93.174,  Medical  Aiaistaiica  Prognm:  93.570, 
Aasistanoe  Payments — Malntananoa 
Assifltanoe) 

Dated:  January  23. 1996. 
MaryfoBaaa, 
Assistant  Secretary  for  Children  and  Familiet. 

Approved:  April  18, 1996. 
Daaaa  E.  Shalala, 
Secretory. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Part  95  is  amended  as 
follows: 

PART96-OENEIUL 
AOMMSTRATION-ORAIir 
PROGRAMS  (PUBLIC  ASSOTANCE 
AND  MEDtCAL  ASSISTANCE) 

1.  The  authority  citation  for  Part  95, 
Subpart  F  continues  to  read  as  follows: 

Authoriiy:  Sacs.  402(aXS),  4S2(aMl),  1102. 
and  ig02(a)(4)  of  the  Sodal  Security  Act  42 
U.S.a  602(aKS).  6S2(aKl|,  1302. 1396a(aX4): 
S  U.S.C  301  and  8  U.S.C  1S21. 

2.  Section  95.611  is  amended  by 
removing  paragraph  (a)(3);  redesignating 
paragraphs  (a)(4)  through  (a)(7)  as  (a)(3) 
through  (a)(6);  revising  paragraphs 
(a)(1),  (a)(2),  newly  redesignated 
paragraphs  (a)(3),  (aH4)  and  (a)(6); 
paragraphs  (b)(l)(Ui),  (b)(lKiv).  (cJdXi). 
(c)(l)(ii)(A)  and  (d);  and  republishing 
newly  redesignated  paragraph  (a)(S)  to 
read  as  follows: 

I9S.811    SpacffieCandMonaforFFP. 

(a)*  *  • 

(1)  A  State  shall  obtain  prior  written 
approval  from  the  Department  as 
specified  in  paragraph  (b)  of  this 
section,  when  lhe.State  plans  to  acquire 
ADP  equipment  or  services  with 
proposed  FFP  at  the  regular  matching 


rate  that  it  anticipates  will  have  total 
acquisition  costs  of  $5,000,000  or  man 
in  Federal  and  State  funds. 

(2)  A  State  shall  obtain  prior  written 
approval  from  the  Department  as 
specified  in  paragraph  (b)  of  this 
section,  whoi  the  Stats  plans  to  acquire 
ADP  equipment  or  services  with 
proposed  FFP  at  the  enhanced  matching 

-rate  authorized  by  45  CFR  205.35, 45 
CFR  part  307  or  42  CFR  part  433, 
subpart  C  regardless  of  the  acquiaition 
cost. 

(3)  A  State  shall  obtain  prior  writtan 
approval  from  the  Department  of  its 
juMfication  for  a  sole  source 
aoqtusition,  when  it  plans  to  acquire 
noocompetitively  from  a 
nongovemmentiU  source  ADP 
equipment  or  services,  with  proposed 
FFP  at  the  regular  matching  rate,  that 
has  a  total  State  and  Federal  acquisition 
cost  of  more  than  $1,000,000  but  no 
more  than  $5,000,000.  Noncompetitive 
acquisitions  of  more  than  $5,000,000  are 
subject  to  the  provisions  of  paragraph 
(b)  of  this  section. 

(4)  Except  as  provided  for  in 
paragraph  (a)(5)  of  this  section,  the  Slate 
shall  submit  requests  for  Department 
approval,  signed  by  the  appropriate 
State  official,  to  the  Director, 
Administration  for  Children  and 
Families,  Office  of  Sule  Systems.  The 
State  shall  send  to  ACF  one  copy  of  the 
request  for  each  HHS  component,  from 
which  the  Stale  is  requesting  funding, 
and  one  for  the  State  Systems  Policy 
Staff,  the  coordinating  staff  for  these 
requests.  The  State  must  also  send  one 
copy  of  the  request  directly  to  each 
Regional  program  component  and  one 
copy  to  the  Regional  Director. 

(5)  States  shall  submit  requests  for 
approval  which  involve  solely  Title  XIX 
funding  (i.e.,  Stala  Medicaid  Systems), 
to  HCFA  for  action. 

(6)  The  Department  will  not  approve 
any  Planning  or  Implementation  APD 
thai  does  not  include  all  information 
required  as  defined  in  $  95.605. 

(b)*  •  • 

(1)  •  •  • 

(iii)  For  the  Request  for  Proposal  and 
Contract,  unless  specifically  exempted 
by  the  Department,  prior  to  release  of 
the  RFP  or  prior  to  the  execution  of  the 
contract  when  the  contract  is 
anticipated  to  or  will  exceed  $5.000,W0 
for  competitive  procurement  and 
$1,000,000  for  noncompetitive 
acquisitions  from  nongovernmental 
sources.  Slates  will  be  required  to 
submit  RFPs  and  contracts  under  these 
threshold  amounts  on  an  eicception 
basis  or  if  the  procurement  strategy  is 
not  adequately  described  and  justified 
in  an  APD. 
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(iv)  For  coDtracI  amendments,  unless 
specifically  exempted  by  the 
ZJepartment,  prior  to  execution  of  the 
contract  amendment  involving  contract 
cost  increases  exceeding  SI ,000,000  or 
contract  time  extensions  of  more  than 
120  days.  States  will  be  required  to 
submit  contract  amendments  under 
these  threshold  amounts  on  an 
exception  basis  or  if  the  contract 
amendment  is  not  adequately  described 
and  justified  in  an  APD. 
*        •        •        •        • 

(O*  *  • 

(i)  For  an  annual  APDU  for  projects 
virith  a  total  acquisition  cost  of  more 
than  SS.OOO.OOO,  when  spedScally 
required  by  the  Department 

(ii)  For  an  "As  Needed  APDU"  whan 
changes  cause  any  of  the  fbllowing: 

(A)  A  projected  cost  increase  of 
SI  ,000,000  or  more. 


(d)  Prompt  action  on  nquesti  for  prior 
approval.  The  ACF  will  promptly  send 
to  the  approving  components  the  items 
specified  in  paragraph  (b)  of  this 
section.  If  the  Department  has  not 
provided  written  approval,  disapproval, 
or  s  request  for  information  within  60 
days  of  the  date  of  the  Oepartmental 
letter  acknowledging  receipt  of  a  State's 
request,  the  request  will  automatically 
be  deemed  to  have  provisionally  met  the 
prior  approval  conditions  of  paragraph 
(b)  of  this  section. 

3.  Section  95.621  is  amended  by 
revising  paragraph  (iK6)  to  read  as 
follows: 

fMim    APOnatnvs. 

•       •        •       *  '     • 

W)*  *  • 

(6)  The  State  agency  shall  maintain 
reports  of  their  biennial  AOP  system 
security  reviews,  together  writh  pertinent 
supporting  documentation,  for  HHS  on- 
site  review. 
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FOERAL  COMMUNKATIONS 

coMMromow 

47CFRPart1 

IFOC*»-aoq 

liiylaiiwiileMon  of  the  Enual  *cee«  to 
JuaUoe  Act  in  Agency  Proeeedlnge 

AQCNCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


Y:  The  Commission  has 
amended  its  rules  implementing  the 


Equal  Access  to  iustice  Act  to  conform 
to  and  carry  out  the  intent  of  recent 
amendments  of  that  Act  to  permit 
recovery,  in  conjunction  with  adversary 
adjudications  commenced  on  or  alter 
March  20, 1996,  of  attorney  fees,  not 
exceeding  $125.00  per  hour,  and  other 
expenses.  In  addition,  such  an  sward  is 
permitted  when  the  demand  of  the 
Commission  for  relief  is  substantially  in 
excess  of  the  decision  in  an  adversary 
adjudication  and  is  unreasonable  when 
compared  with  such  decision,  under  the 
foots  and  circumstances  of  the  case, 
unless  the  party  has  committed  a  willful 
violation  of  law  or  otherwise  acted  in 
bed  faith,  or  special  circumstanoes  make 
an  award  unjust.  Finally,  a  small  entity 
as  defined  in  5  U.S.C.  601  is  declared  to 
be  on  eligible  party  for  such  relief. 

sncmc  date:  July  ai,  iQoe. 

ran  FURTHER  MaoHHATION  CONTACT:  John 
I.  Riflsr,  Office  of  General  Counsel,  (202) 
418-1756. 

suPw.nawtABV  wtormation; 

Adopted:  luly  IS,  1996. 
Released:  July  18, 1996. 

1.  By  this  Order,  we  amend  our  rules 
implementing  the  Equal  Access  to 
Justice  Act  (EAJA)  for  Commission 
proceedings  in  conformance  with  recent 
amendments  of  that  Act  adopted  as  part 
of  the  Contract  with  America 
Advancement  Act  of  1996,  Pub.  L.  104- 
121, 110  Stat.  847  (1996). 

2.  The  pertinent  provisions  of  the 
Contract  with  America  Advancement 
Act  of  1996  amend  the  EAJA  to  permit 
recovery,  in  conjunction  with  adversary 
adjudications  commenced  on  or  after 
March  29, 1996,  of  attorney  fees,  not 
exceeding  $125.00  per  hour,  and  other 
expenses.  In  addition,  the  legislation 
provides  for  such  an  award  when  the 
demand  of  the  Commission  for  relief  is 
substantially  in  excess  of  the  decision  in 
an  adversary  adjudication  and  is 
unreasonable  when  compared  with  such 
decision,  under  the  facts  and 
circumstances  of  the  case,  unless  the 
party  has  committed  a  willful  violation 
of  law  or  otherwise  acted  in  bed  foith, 
or  special  circumstances  make  an  award 
unjust.  Finally,  the  statute  establishes 
that  a  small  entity  as  defined  in  5  U.S.C 
601  is  an  eligible  party  for  such  relief. 
The  revised  rules,  as  set  forth  below, 
simply  incorporate  the  changes  in  the 
EAJA  and  make  those  changes 
applicable  to  Commission  proceedings. 
These  changes  merely  reiterate  the 
specific  terms  of  the  statute  and  do  not 
involve  any  discretionary  action.  Under 
these  circumstances,  this  action  comes 
within  the  "good  cause"  exemptions  of 
the  Administrative  Procedure  Act,  5 
U.S.C  5g3(bXB)  and  SS3(d],  and  the 


notice  and  comment  and  effective  date 
provisions  of  the  Administrative 
Procedure  Act  are  inapplicable. 

3.  Accordingly,  it  is  ordered.  That, 
effective  July  31, 1996,  part  1  is 
amended  as  set  forth  below. 

List  of  SnbiecU  in  47  CFK  Part  1 

Administrative  practice  and 
procedure,  Fedenl  Communications 
Conunission. 

Federal  Comniunicslioiu  Cammlssion. 
WUlian  F.  Cslaa, 
Acting  Secmtjary. 

KnleOiaagas 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— PRACTICE  AND 
PROCCOURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Andwrity:  47  U.S.C  151. 154,  303,  and 
309(J)  unless  otherwise  noted 

2.  The  second  sentence  of  S  l.lSOl  is 
revised  to  read  as  follows: 

|1.ia»t    PuipoaeafHMeenilsa. 

*  *  *  An  eligible  party  may  receive  an 
award  when  it  prevails  over  the 
Commission,  unless  the  Commission's 
position  in  the  proceeding  was 
substantially  justified  or  special 
dtcumstances  make  an  award  unjust,  or 
when  the  demand  of  the  Commission  is 
substantially  in  excess  of  the  decision  in 
the  adversary  adjudication  and  is 
unreasonable  when  compared  with  such 
decision,  under  the  facts  and 
circumstances  of  the  case,  unless  the 
party  has  committed  a  willful  violation 
of  law  or  otherwise  acted  in  bad  faith, 
or  special  circumstances  make  an  award 
unjust.  *  *  * 

3.  Section  1.1S02  is  revised  to  read  as 
follows: 

(1.1SK   Whan  the  EAJA  appNecL 

The  EAJA  applies  to  any  adversary 
adjudication  pending  or  commenced 
before  the  Commission  on  or  after 
August  5, 1985.  The  provisions  of 
S  1.1505(b)  apply  to  any  adversary 
adjudications  commenced  on  or  after 
March  29, 1996. 

4.  Section  1.1504  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (b)(S),  adding  in  its  place  a 
semicolon,  and  adding  a  new  paragraph 
(b)(6)  to  read  as  follows: 

I1.1S04    EUgMWyolapplloania. 

•        *        •        •        • 

(6)  For  purposes  of  §  1.1505(b),  a 
small  entity  as  defined  in  S  U.S.C  801. 


Federal  Regiater  /  Vol.  61,  No.  148  /  Wednesday,  July  31,  1996  /  Rules  and  R^ulations      39890 


5.  Section  1.1505  is  revised  to  read  as 
follows: 

%  1.1B06   Standania  for  awaroa. 

(a)  A  prevailing  party  may  receive  an 
award  for  fees  and  expenses  incurred  in 
connection  either  with  an  adversary 
adjudication,  or  with  a  significant  and 
diaciete  substantive  portion  of  an 
advnsary  adjudication  in  which  the 
party  has  prevailed  over  the  position  of 
the  (^mmission. 

(1)  The  position  of  the  Commission 
Includes,  in  addition  to  the  position 
taken  by  the  Commission  in  the 
adversary  adjudication,  the  action  or 
foilure  to  act  by  the  agency  upon  which 
the  adversary  adjudication  is  based. 

(2)  An  award  will  be  reduced  or 
denied  if  the  Commission's  position  was 
substantiBlly  justified  in  law  and  fact,  if 
special  drctunstances  make  an  award 
unjust,  or  if  the  prevailing  party  unduly 
or  tmreasonably  protracted  the 
adversary  adjudication. 

(b)  If,  in  an  adversary  adjudication 
arising  from  a  Conunission  action  to 
enforce  a  party's  compliance  with  a 
statutory  or  i^ulatory  requirement,  the 
demand  of  the  Commission  is 
substantially  in  excess  of  the  decision  in 
the  adversary  adjudication  and  is 
unreasonable  when  compared  with  that 
decision,  under  the  focts  and 
circumstances  of  the  case,  the  party 
shall  be  awarded  the  fees  and  other 
expenses  related  to  defending  against 
the  excessive  demand,  unless  the  party 
has  conunitted  a  willful  violation  of  law 
or  otherwise  acted  in  bad  faith,  or 
special  circumstances  make  an  award 
unjust.  The  "demand"  of  the 
Commission  means  the  express  demand 
which  led  to  the  adversary  adjudication, 
but  it  does  not  include  a  recitation  by 
the  Commission  of  the  maximum 
statutory  penalty  in  the  administrative 
complaint,  or  elsewhere  when 
accompanied  by  an  express  demand  for 
a  lesser  amount. 

(c)  The  burden  of  proof  that  an  award 
should  not  be  made  is  on  the 
appropriate  Bureau  (see  $  1.21)  whose 
representative  shall  be  called  "Bureau 
counsel"  in  this  subpart  K. 

6.  The  first  sentence  of  §  1.1506(b)  is 
revised  to  reed  as  follows: 

11.1506   Allowbis  leea  and  aspsneefc 

•        •        •        •        * 

(b)  No  award  for  the  fee  of  an  attorney 
or  agent  under  these  rules  may  exceed 
S75.00,  or  for  adversary  adjudications 
commenced  on  or  after  March  29, 1996, 
$125.00,  perhour.  *  *  • 


(1.1507    [Amended) 

7.  The  first  sentence  of  S  1.1507(a)  is 
amended  by  removing  the  word 
"attorney's"  and  adding  in  its  place  the 
word  "attorneys"  and  by  removing 
"$75"  and  adding  in  its  place 

"$125.00." 

11.1508    [Amended] 

8.  The  first  semeiu»  of  S 1. 1508  is 
revised  by  removing  the  vrard  "for"  and 
adding  in  its  place  the  word  "or." 

9.  Section  1.1511  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

fl.lSII    Ccmamsolapplieallon. 

(a)  An  application  for  an  award  of  fees 
and  expenses  under  EA]A  shall  identify 
the  applicant  and  the  proceeding  for 
which  an  award  is  sought.  Unless  the 
applicant  is  an  individual,  the 
application  shall  state  the  number  of 
employees  of  the  applicant  and  describe 
briefly  the  type  and  purpose  of  its 
organization  or  business.  The 
application  shall  also: 

(1)  Show  that  the  applicant  has 
prevailed  and  identify  the  position  of  an 
agency  or  agencies  in  the  proceeding 
that  the  applicant  alleges  was  not 
substantially  justified:  or 

(2)  Show  that  the  demand  by  the 
agency  or  agencies  in  the  proceeding 
was  substantially  in  excess  of,  and  was 
unreasonable  when  compared  with,  the 
decision  in  the  proceeding. 

(b)  The  application  shall  also  include 
a  declaration  that  the  applicant  is  a 
small  entity  as  defined  in  5  U.S.C.  601 
or  a  statement  that  the  applicant's  net 
worth  does  not  exceed  $2  million  (if  an 
individual)  or  S7  million  (for  all  other 
applicants,  including  their  affiliates). 
However,  an  applicant  may  omit  the 
statement  concerning  its  net  worth  if: 

*        «        •        •        • 

10.  The  first  and  second  sentence  of 
§  1.1513  are  revised  to  read  as  follows: 

(1.1613   DocumsnMfon  o(  •ess  and 


amount  paid  or  payable  by  the  applicant 
or  by  any  other  person  or  entity  for  the 
services  provided.  •   •  • 

11.  Section  1.1514  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 


The  application  shall  be  accompanied 
by  full  doctmientation  of  the  fees  and 
expenses,  including  the  cost  of  any 
study,  analysis,  engineering  report,  test, 
project  or  similar  matter,  for  which  an 
award  is  sought  A  separate  itemized 
statement  shall  be  submitted  for  each 
professional  firm  or  individual  whose 
services  ore  covered  by  the  application, 
showing  hours  spent  in  connection  with 
the  proceeding  by  each  individual,  a 
description  of  the  specific  services 
performed,  the  rate  at  which  each  fee 
has  been  computed,  any  expenses  for 
which  reimbursement  is  sought,  the 
total  amount  claimed,  and  the  total 


(1.1514   Whsnani 

(a)  An  application  may  be  filed 
whenever  the  applicant  has  prevailed  in 
the  proceeding  or  in  a  significant  and 
discrete  substantive  portion  of  the 
proceeding,  or  when  the  demand  of  the 
Commission  is  substantially  in  excess  of 
the  decision  in  the  prtxseding,  but  in  no 
case  later  than  30  days  alter  the 
Commission's  final  disposition  of  the 
proceeding. 

(c)  For  purposes  of  this  rule,  ^noJ 
disposition  means  the  later  of 

(1)  The  date  on  which  an  initial 
decision  or  other  recommended 
disposition  of  the  merits  of  the 
proceeding  by  an  Administrative  Law 
Judge  becomes  administratively  final; 

(2)  Issuance  of  an  order  disposing  of 
any  petitions  for  reconsideration  of  the 
Commission's  order  in  the  proceeding; 

(3)  If  no  petition  for  reconsideration  is 
filed,  the  last  date  on  which  such 
petition  could  have  been  filed; 

(4)  Issuance  of  a  final  order  by  the 
Commission  or  any  other  final 
resolution  of  a  proceeding,  such  as 
settlement  or  voluntary  dismissal, 
which  is  not  subject  to  a  petition  for 
reconsideration,  or  to  a  petition  for 
judicial  review;  or 

(5)  Completion  of  judicial  action  on 
the  underlying  controversy  and  any 
subsequent  Commission  action  ptirsuant 
to  judicial  mandate. 

(1.1524   [Amended] 

12.  The  first  sentence  of  S  1.1524  is 
amended  by  removing  the  word  "often" 
and  adding  in  its  place  the  word  "after." 

13.  Section  l.lS26(a)  is  revised  to 
read  as  follows: 

(1.1525   Funhsr  proceedlnga. 

(a)  Ordinarily,  the  determination  of  an 
award  will  be  made  on  the  basis  of  the 
written  record.  However,  on  request  of 
either  the  applicant  or  Bureau  counsel, 
or  on  his  or  her  own  initiative,  the 
Administrative  Law  Judge  may  order 
further  proceedings,  such  as  an  informal 
conference,  oral  argument,  additional 
written  submissions  or.  as  to  issues 
other  than  e^jcessive  demand  or 
substantial  justification,  an  evidentiary 
hearing.  Such  further  proceedings  shall 
be  held  only  when  necessary  for  foil 
and  fair  resolution  of  the  issues  arising 
from  the  application,  and  shall  be 
conducted  as  promptly  as  possible. 
Whether  or  not  the  position  of  the 
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agency  embodied  an  excessive  demand 
or  was  substantially  justified  shall  b« 
detennined  on  the  basis  of  the 
administrative  record,  as  a  whole, 
which  is  made  in  the  adversary 
adjudication  for  which  fees  and  other 
expenses  are  sought. 
•        •       •        *        • 

14.  Section  1.1527  is  revised  to  read 
as  follows: 

i1.1SZ7   Oedaton. 

The  Administrative  Law  Judge  shall 
issue  an  initial  decision  on  the 
application  as  soon  as  possible  aAer 
completion  of  proceedings  on  the 
application.  The  decision  shall  include 
written  &ndii>gs  and  conclusions 
regarding  the  applicant's  eligibility  and 
whether  the  applicant  was  a  prevailing 
party  or  whether  the  demand  by  the 
agency  or  agencies  in  the  proceeding 
was  substantially  in  excess  of,  and  was 
unreasonable  when  compared  with,  the 
decision  in  the  adversary  adjudication, 
and  an  explanation  of  the  reasons  for 
any  difference  between  the  amount 
requested  and  the  amount  awarded.  The 
decision  shall  also  include,  if  at  issue, 
findings  on  whether  the  Commission's 
position  sut>stantially  justified,  whether 
the  applicant  unduly  protracted  the 
proceedings,  committed  a  willful 
violation  of  law,  or  otherwise  acted  in 
bad  bith,  or  whether  special 
cinnimstances  make  an  award  unjust  If 
the  applicant  has  sought  an  award 
against  more  than  one  agency,  the 
decision  shall  allocate  responsibility  for 
payment  of  any  award  made  among  the 
agencies,  and  shall  explain  the  reasons 
for  the  allocation  made. 

I1.18M  VUmmfdt 

15.  The  first  sentence  of  §  1.1528  is 
amended  by  removing  the  word  "fee." 
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DEPARTMEKT  OF  DEFENSE 

48  CFR  Paris  219  and  252 

(OFARS  Caaa  96-0304] 

Oalanaa  Fedecai  Acquisition 
RaguMon  Supptoniant; 
CompfahMMiva  Subconttacdng  Plans 

AOBKY:  Department  of  Defense  (OoO). 
ACTKM:  Interim  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Prtxmrement  has  amended  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFAR5)  to  reflect 
revisions  made  to  the  OoD  Test  Program 


for  Negotiation  of  Comprehensive  Small 
Business  Subc(»tractlng  Plaiu.  This 
action  «ras  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 
DATES:  Effective  Date:  July  31, 1996. 
Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  September  30. 1996,  to  be 
considered  in  the  fonnulation  of  the 
final  rule. 

ADOflESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Susan  L.  Schneider,  PDUSD  (A4T) 
DP  (DAR).  IMO  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
dte  DFARS  Case  96-D304  in  all 
correspondence  related  to  tliis  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  L.  Schneider,  (703)  602- 
0131. 

SUPPLEMENTARY  mFORMATION: 
A.BackgnHiDd 

This  interim  rule  amends  DFARS 
Subpart  219.7  and  the  clause  at 
252.219-7004  to  reflect  revisions  made 
to  the  DoD  Test  Program  for  Negotiation 
of  Comprehensive  Small  Business 
Subcontracting  Plans.  The  revisions  to 
the  test  program  implement  Section  811 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1996  (Pub.  L.  104- 
106).  The  revised  test  plan  is  published 
elsewhere  in  this  issue  of  the  Federal 
Renster. 

"Inis  rule  also  contains  editorial 
revisions  to  reflect  changes  to  Part  19  of 
the  Federal  Acquisition  Regulation, 
published  ss  Item  V  of  Federal 
Acquisition  Circular  90-32  on 
September  18. 1995  (60  FR  48206). 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
vnthin  tlie  meaning  of  the  Regulatory 
Flexibility  Act,  S  U.S.C.  601  et  seq., 
because  small  businesses  are  exempt 
from  subcontracting  plan  requirements, 
and  the  rule  does  not  change  the 
contractor's  obligation  to  maximize 
subcontracting  opportunities  for  small 
business  concerns.  An  initial  regulatory 
flexibility  analysis  has  therefore  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  OFARS 
subparts  will  also  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  96- 
D304  in  carrespondence. 


C  Papa-work  Kadnctiaa  Act 

The  Paperwork  Reduction  Act  does 

not  apply  because  this  interim  rule  does 
not  impose  any  information  collection 
requirements  which  require  approval  of 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3501,  et  seq. 

D.  Datemiliutian  To  laaiie  aa  Interim 
Enle 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Compelling  reasons  exist  to  promulgate 
this  rule  without  prior  opportunity  for 
public  comment.  This  interim  DFARS 
rtde  reflects  changes  to  the  Test  Program 
for  Negotiation  of  Comprehensive  Small 
Business  Subcontracting  Plans,  as 
required  by  Section  811  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996  (Pub.  L.  104-106).  Section 
811,  which  amends  requirements  that 
contractors  must  meet  to  participate  in 
the  test  program,  was  effective  upon 
enactment  on  February  10, 1996. 
However,  comments  received  in 
response  to  the  publication  of  this 
interim  rule  will  be  considered  in 
formulating  the  firuil  rtile. 

List  of  Snbiects  in  4«  CFR  Pails  219  and 
252 

Government  pnxniremenL 
Micfasla  P.  Palanoa. 
Executive  Editor,  Defense  Acquitition 
Begutatioit  Council. 

Therefore,  48  CFR  Parts  219  and  252 
are  amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Parts  219  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C  421  and  48  CFR 

Chapter  1. 

2.  Part  219  heading  is  revised  to  read 
as  follows: 

PART  219— SMALL  BUSINESS 
PnOQRAMS 

3.  Section  219.702  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

219.702    Stahilory  and  raqulraflMnts. 

(a)  Section  834  of  Public  Law  101- 
189,  as  amended,  requires  the  DoD  to 
establish  a  test  program  to  determine 
whether  comprehensive  subcontracting 
plans  on  a  corporate,  division,  or  plant- 
wide  basis  will  reduce  administrative 
burdens  while  enhancing 
subcontracting  opportunities  for  small 
and  small  disadvantaged  business 
concerns. 
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4.  Section  219.708  is  amended  by 
revising  paragraphs  (b)(1)(A),  (b)(1)(B). 
and  (c)(1)(A)  to  read  as  follows: 

219.709    SoMcllBtfon  pravWons  and 


Smma.  SmH  O^mtnmltii  mi  Wk 
iSauUBaria      ~  ~ 


(b)(1)  (A)  Use  the  clause  at  252.219- 

7003.  Small.  Small  Disadvantaged  and 
Women-Otmed  Small  Business 
Subcontiacting  Plan  (DoD  Contracts),  in 
solicitation  and  contracts  that  contain 
the  clause  at  FAR  52.219-9,  Small. 
Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting 
Plan. 

(B)  In  contracts  with  contractors 
which  have  comprehensive 
subcontracting  plans  approved  tmder 
the  test  program  described  in 
219.702(a),  use  the  clause  at  252.219- 

7004.  Small,  Small  Disadvantaged  and 
Wonien-Owned  Small  Business 
Subcontracting  Plan  (Test  Program), 
instead  of  the  clause*  at  252.21S-7003, 
Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
SubcantrK:tiiig  Plan  (DoD  Contiacts), 
and  FAR  S2.219-8,  Small  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Subcontiacting  Plan. 


(c)(1)*  •  • 

(A)  When  contracting  by  negotiation, 
use  the  clause  at  252.219-7005, 
Incentive  for  Subcontracting  with  Small 
Businesses,  Small  Disadvaiitaged 
Businesses,  Historically  Black  Colleges 
and  Univeisitias,  and  Minority 
Institutian*,  in  all  solicitations  and 
contiacts  that  '''™*«t''  the  clause  at  FAR 
52.219-9,  ^lall,  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Subcontiacting  Plan.  Incentives  for 
exceeding  SDB  subcontracting  goals 
shall  be  paid  only  if  an  SDB 
subcontiacting  goal  was  exceeded  as  a 
result  of  actual  subcontract  awards  to 
SDBs.  and  not  as  a  result  of 
developmental  assistant  credit  under 
the  Pilot  Mentor-Protege  Program  (see 
subpart  219.71). 


PART  2s»-soucn-A'noN 

PROVISIONS  AND  CONTIUCT 
CLAUSES 

S.  Section  252.219-7004  is  amended 
by  nvising  the  section  heading,  the 
clause  title  and  date  and  paragraph  (b), 
(c),  and  (d)  to.  reed  as  follows: 

2SU19-4004    8ma9,ama90«aad«antag*d 
Smrtr 
i(r*all 


tTert  Prapaa)  (Jul  lita) 

(•)•  *  • 

(b)  The  Offarar's  ccanprshanfive  imall 
busiJaess  fuboontzacting  plan  and  its 
successors,  which  are  authorizsd  by  and 
approved  under  the  test  program  of  Sectioo 
S34  of  Pub.  L  101-189.  as  amended,  shall  be 
included  In  and  made  a  port  of  the  resultant 
contract  Upon  expulsion  from  the  test 
program  or  oxpirmtion  of  the  test  program,  the 
ContzBCtor  ahall  nflgotiala  an  individual 
subcontracting  plan  for  all  future  contracts 
Ihat  meet  Ilie  requiramaots  of  Section  211  of 
Pub.  L.  95-507. 

(c)  The  Contnctcr  shall  submit  Standard 
Fonn  295,  Summary  SutKODtiact  Report,  in 
accordance  with  the  instructions  on  the  fcfrn, 
except  Item  14,  Ramarki,  ihall  be  completed 
Id  include  aami-annual  cumulative  (1)  small 
business,  smsll  disadvantaged  business,  end 
wonwn-owned  small  buaineaa  goals,  and  (2) 
small  businera  and  small  disadvantaged 
business  goals,  ectual  acoomplishments,  and 
percentages  for  each  of  tile  two  dsaignated 
industry  categories. 

(d)  The  feituxe  of  the  Contractor  or 
subcontractor  to  comply  in  good  bith  with 
(1)  the  clause  of  this  contract  aniitied 
"UtiliiMloa  of  Small,  Small  Disadvantaged 
and  Woman-Owned  Small  Business 
Concerns,"  or  (2)  an  approved  plan  laquirad 
by  this  dsuae,  ahall  be  a  material  breach  of 
the  contract 

(End  of  clause) 

(FR  Doc  96-19413  Filed  7-30-96:  8:45  am] 

Bsisia  oooa  nss-ss-m 


DEPARTMENT  OF  TRANSPORTATION 
Offlca  of  ttia  Saeratary 
SCFRClMplarL 

49CFRPart99 

nM3209-AA1S 

Supptamantal  Standards  Of  Etlrieal 
Conduct  for  Employaaa  of  llM 
lolT 


AOStCV:  Office  of  the  Secretary.  DOT. 
ACnON:  Pinal  rule. 

summary:  The  Department  of 
Transportation,  with  the  conctumioe  of 
the  Office  of  Government  Ethics  (0(X). 
is  i moling  regulations  for  DOT 
employees  that  supplement  the 
Standuds  of  Ethic^  Conduct  for 
Employees  of  the  Executive  Branch 
(Standartis)  issued  by  OGE.  These 
regulations  are  a  necessary  supplement 
to  the  executive  branch-wide  Standards 
because  they  address  ethics  matters 
unique  to  DOT.  In  particidar,  they 
specify  agency  designees  authorized  to 
make  determinations  and  gnmt 
approvals  tmder  the  Standards, 
desigoate  DOT  components  as  separate 


agencies  for  purposes,  in  part,  of  the  gift 
lulas  contaiiied  in  the  Standards,  ana 
prohibit  employsas  of  the  Federal 
Railroed  Administration  and  the  Federal 
Aviation  Administration,  which  are  two 
administrations  within  DOT,  from 
having  certain  financial  interests. 
tFfSCmt  DATE:  These  rules  become 
effective:  August  30, 1996. 
FOR  FURTHER  aiFORMATKM  CONTACT: 
William  R.  Register,  Office  of  tlie 
General  Coimsel  (C-10),  Department  of 
Transportation,  400  7th  Street,  S.W.. 
Room  10102.  Washington.  D.C  20590. 
(202)  366-0154. 

SUPPLBKNTARV  aVORMATKIN: 
L  Backgroimd 

On  August  7. 1992.  OCX  published 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch.  See 
57  FR  35006-35067,  as  corrected  at  57 
FR  48557,  57  FR  52583  and  60  FR 
51667,  with  additional  ^aoe  period 
extensions  at  59  FR  4779-4780. 60  FR 
6390-6391  and  60  FR  66857-66858.  The 
executive  branch-wide  Standards  an 
now  codified  at  5  CFR  part  2635. 
Effective  February  3, 1993,  they 
established  imiform  ethical  conduct 
standards  applicable  to  all  axacutivs 
branch  personnel. 

Also.  eCbctive  February  3. 1993.  DOT 
canceled  most  of  the  legiilatinns  oo 
Employee  Responsibilities  and  Conduct 
in  49  CFR  part  99  which  apply  to  DOT 
employees.  See  58  FR  7993-7995.  The 
remaining  DOT  regulations,  which 
include  post-employment  guidance  and 
regulatory  conflict  of  interest  waiveis 
under  18  U.S.C  208(b)(2).  continue  in 
eOsct  pending  issuance  of  superseding 
OGE  regulations. 

With  the  concumnce  of  OGE,  5  CFR 
2635.105  authorizes  executive  farandi 
agencies  to  publish  agency-specific 
supplemental  regulations  necsasaiy  to 
implement  their  respective  ethics 
programs.  The  Department  of 
Transportation,  with  OGE's 
ooncunencs,  has  determined  that  the 
supplemental  regulalians  in  this 
rulemaking  an  necessary  to  the  ongoing 
implementation  of  DOT'S  ethics 
program. 

n.  Aaatyaia  of  Ike  RaguIatioBa 

Section  6001.101    General 

Section  6001.101  explains  that  the 
regulations  contained  in  the  final  rules 
apply  to  DOT  employees  and  are 
supplemental  to  the  executive  branch- 
wide  standards.  Employees  of  DOT  are 
also  subject  to  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  at  5  CFR  part  2635  and  the 
executive  branch  financial  discloson 
regulations  at  5  CFR  part  2634. 
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Section  6001.102    Agency  Designees 

Section  6001.102  explains  that, 
within  DOT.  the  "agency  designees"  are 
the  Department's  Designated  Agency 
Ethics  OfScial.  the  Alternate  Agency 
Ethics  Official,  the  Deputy  Ethics 
Officials,  and  legal  counsel  in  regional 
and  other  offices  as  designated  by 
Deputy  Ethics  Officials.  As  defined  in  5 
CFR  2635. 102(b),  "agency  designees" 
are  employees  having  delegated 
authority  to  make  determlnetions,  give 
approvals,  and  take  other  action 
required  or  peimitled  by  5  CFR  part 
263S. 

Section  6001 .  103    Designation  of 
Separate  Agency  Components 

5  CFR  2035.202(a)  prohibits,  inter 
alia,  an  employee  from  soliciting  or 
accepting  a  gift  from  a  prohibited 
source.  A  prohibited  source  is  defined 
by  5  CFR  263S.203(d)  to  include  a 
person  who  has  a  specific  relationship 
with  an  employee's  agency.  For 
purposes  of  identifying  an  employee's 
agency,  5  CFR  2635.203(a)  authorizes  an 
executive  department,  by  supplemental 
regulation,  to  designate  as  a  separate 
agency  a  component  of  the  department 
that  exercises  distinct  and  separate 
functions.  Designations  made  pursuant 
to  $  263S.2a3(a)  are  used  also  for 
purposes  of  applying  the  prohibition  in 
5  CFR  2635.B07(a)  against  the  receipt  of 
compensation  for  leaching,  speaking,  or 
writing  related  to  an  employee's  duties. 

Section  6001.103(a)  designates  eight 
administrations  in  the  Department  of 
Tianqiortation  as  separate  agency 
components.  These  designated  agency 
components  are  the  Fedoral  Aviation 
Adrninistration  (FAA).  Federal  Highway 
Administration,  Federal  Railroad 
Administration  (FRA).  Federal  Transit 
Administration,  Maritime 
Administration,  National  Highway 
Traffic  Safety  AdministraUon.  Saint 
Lawrence  Seaway  Development 
Corporation,  and  United  States  Coast 
Guard.  These  designated  agency 
components  are  generally  recognized  as 
separate  agencies  within  DOT  because 
they  exercise  separate  and  distinct 
functions.  As  further  amplified  in 
§  6001.103(b).  DOT  employees  not 
employed  in  one  of  these  eight 
designated  agency  components  are 
deemed  to  be  employees  of  an  agency 
that  consists  of  all  parts  of  the 
Department,  other  than  the  eight 
designated  agency  components,  and  that 
is  separate  and  distinct  from  each  of 
those  agency  components. 

Pursuant  to  the  designations  in 
%  6001.103.  an  aircraft  manufocturer.  for 
example,  would  be  a  prohibited  source 
for  employees  of  the  Federal  Aviation 


Administration,  but  not  for  employees 
of  the  National  Highway  Traffic  Safety 
Administration.  Neither  would  the 
aircraft  manufacturer  be  a  prohibited 
source  for  employees  in  the  Office  of  the 
Secretary,  the  Research  and  Special 
Programs  Administration,  or  Uie  Bureau 
of  Transportation  Statistics  unless  the 
manufacturer  was  seeking  official  action 
by  one  of  those  components,  or 
otherwise  had  a  matter  pending  before 
those  components  or  had  interests 
substantially  aBected  by  official  duties 
of  emplo]raes  of  those  components. 

Section  6001.104    Prohibited  Financial 
Interests 

To  assure  public  confidence  in  the 
integrity  of  the  programs  and  operations 
of  the  FAA  and  FRA.  both  of  these 
administrations  have  prohibited  their 
employees,  their  spouses,  and 
dependents,  as  mattera  of  longstanding 
policy  and  practice,  bom  having 
financial  interests  in  entities  subject  to 
or  substantially  affected  by  regulations 
issued  by  those  administrations. 
Pursuant  to  the  Standards,  at  5  CFR 
2635.403(a),  the  supplemental 
regulations  in  $  6001.104  continue  in 
effect  these  longstanding  prohibitions. 

The  Standards,  at  5  CFR  2635.403(a). 
provide  that  an  individual  agency  may, 
by  supplemental  regulation,  prohibit  or 
restrict  the  acquisition  or  holding  of  a 
financial  interest  or  a  class  of  financial 
interests  by  its  employees,  and  by  the 
spouses  and  minor  children  of  those 
employees,  based  on  the  agency's 
determination  that  the  acquisition  or 
holding  of  such  financial  interests 
would  cause  a  reasonable  person  to 
question  the  impartiality  and  objectivity 
with  which  agency  programs  are 
administered.  The  FRA  and  FAA  have 
made  such  determinations  with  respect 
to  continuing  in  effect  the  above 
prohibitions.  Also,  determiiuttions  have 
been  made,  with  respect  to  the  spouses 
and  minor  children  of  IvRA  and  FAA 
employees,  that  there  continues  to  be  a 
direct  and  appropriate  nexus  between 
the  above  prohibition  as  applied  to 
spouses  and  minor  children  and  the 
efficiency  of  the  services  provided  by 
the  FRA  and  FAA. 

The  above  prohibitions,  as  codified  in 
section  6001.104,  provide  as  follows; 

Section  6001.104(a)(1)  prohibits  FRA 
employees  fiom  owning  stock  or  any 
other  financial  interest  in  a  railroad 
company  subject  to  FRA  regulation. 

Section  6001.ie4(aK2)  prohibits  FRA 
employees  hired  after  December  1991 
fiom  holding  reemployment  rights  with 
a  railroad  company  regulated  by  the 
FRA  after  their  first  year  of  employment. 
However,  this  prohibition  does  not 
extend  to  employees  hired  jbeibre 


January  1992.  Most  employees  hired 
before  January  1992  do  not  hold 
employment  rights  with  former 
employers,  except  certain  employees 
who  have  been  allowed  to  retain  those 
rights  pursuant  to  judicial  orders  issued 
in  American  Federation  of  Govenunent 
Employees.  Local  2814  \.  Andrew  Card, 
Secretary  of  Trtmsportaiion  and  Gilbert 
Cannichael,  Administrator,  Federal 
Bailroad  Administration,  Civil  Action 
No.  92-1853  (D.D.C.  Oct.  1. 1992). 

Section  6001.104(a)(3)  prohibits  the 
spouse  or  minor  children  of  an  FRA 
employee  from  holding  stock  or  other 
securities  interest  in  a  railroad  company 
subject  to  FRA  regulation. 

Section  6001.104(b)  prohibits  FAA 
employees  from  holdiiig  slock  or  any 
other  securities  interest  in  an  airline  or 
aircraft  manufacturing  company,  or  in  a 
supplier  of  components  or  parts  to  an 
airline  or  aircraft  manufacturing 
company. 

Prohibiting  the  financial  interests 
described  in  sections  6001.104(a)  and 
6001.104(b)  vrill  maintain  the  FRA's  and 
FAA's  appearance  of  impartiahty  and 
objectivity  in  the  execution  of  their 
regulatory  functions:  and  will  avoid 
inopportime  disquaUfication  of 
employees  from  official  matters, 
resulting  in  an  inability  of  the  FRA  and 
FAA  to  fulfill  their  regulatory  functions. 

Section  6001.104(c)  provides  that  the 
prohibitions  in  S  6001.104  (a)(1)  and  (b) 
against  holding  certain  financial 
interests  do  not  apply  to  financial 
interests  held  in  a  publicly  traded  or 
pubUcly  available  investment  fund 
provided  that,  at  the  time  of  the 
employee's  appointment  or  upon  initial 
investment  in  the  fund,  whichever 
occurs  later,  the  fund  does  not  have 
invested  more  than  30  percent  of  its 
assets  in  a  particular  transportation  or 
geographic  sector  and  the  employee 
neither  exercises  control  or  has  the 
ability  to  exercise  control  over  the 
financial  interests  held  in  the  fund. 

Section  6001.104(d)  provides  that  an 
employee,  spouse,  or  minor  child  who 
acquires  a  financial  interest  that  is 
subject  to  $  6001.104,  through  gift, 
marriage,  or  inheritance,  must  divest  the 
interest  within  a  period  set  by  the 
agency  designee. 

m.  Amendment  of  EmpUme 
Kssponsibilitie*  end  rmniiirt 
Regulations 

To  ensure  that  employees  are  on 
notice  of  the  ethical  standards  to  which 
they  are  subject,  DOT  is  amending  its 
remaining  standards  of  conduct 
regulations  at  49  CFR  part  99  to  include 
a  provision  that  cross  references  5  CFR 
parts  2634  and  2635  and  the  Department 
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of  Transportation  supplemental 
regulations  at  S  CFR  part  6001. 

IV.  Matters  of  Kegnlaiory  Pracadnie 

Administrative  Procedure  Act 

The  Department  of  Transportation  has 
found  that  good  cause  exists  under  5 
U.S.C.  553  for  waiving,  as  uimecessary 
and  contrary  to  the  public  interest,  the 
general  requirements  for  a  general 
notice  of  proposed  rulemaking.  As 
noted  above,  these  supplemental  rules 
are  a  restatement  of  current  and 
longstanding  poUcy  and  practices,  and 
their  continued  eDectiveness  under 
OGE's  rules  is  essential  to  the 
effectiveness  of  DOT'S  ethics  program. 
In  addition,  these  rules  relate  to  agency 
organization,  prxx^ure.  and  practice, 
and  to  mattera  of  agency  management 
and  personnel. 

Executive  Order  12866 

In  promulgating  this  final  regulation, 
the  Dspartment  of  Transportation  has 
sdhereid  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Oder  12866.  Regulatory 
Plaiming  and  Review.  This  final  rule 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order. 

Regulatory  Flexibility  Act 

The  Department  of  Transportation  has 
determined  under  the  Regulatory 
Flexibility  Act  (S  U.&C.  chapter  6)  that 
these  regulations  wiU  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  effect  only  DOT 
employees. 

Paperwork  Redaction  Act 

These  supplemental  rules  do  not 
contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et.  seq.). 

DOT  Regulatory  Policies  and  Procedures 

These  supplemental  rules  are  not 
significant  under  DOT  Regulatory  Policy 
and  Procedures,  44  FR  11040.  and  their 
economic  impact  will  be  minimal.  For 
this  reason,  further  regulatory 
evaluation  is  not  necessary. 

Federalism  Assessment:  Executive 
Order  12012 

These  rules  have  been  analyzed  in 
accordaiux  with  the  |»inciples  and 
criteria  contained  in  Executive  Order 
12012.  and  it  has  been  determined  that 
they  do  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment  This  is 


because  the  rules  have  no  effect  on  Stale 
and  local  governments  since  they  only 
apply  to  Federal  employees. 
Furthermore,  there  are  no  reporting  or 
recordkeeping  requirements  associated 
with  this  rulemaking. 

List  of  Subjects 

SCFRParteOOl 

Conflict  of  interests.  Government 
employees. 

49  CFR  Part  99 


Conflict  of  interests. 

Dated:  July  8. 1996. 
Faderice  PeAa. 
5acmIaiyo/7hinspof<at/on. 

Appsovsd:  July  16. 1996. 
StaphaaaPalts, 
Oirsctor,  Office  ofCovemntenl  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation,  with  the  concurrence  of 
the  Office  of  Govenunent  Ethics,  is 
amending  title  S  of  the  Code  of  Federal 
Regulations  and  title  49.  subtitle  A,  of 
the  Code  of  Federal  Regulations  as 
follows: 

TITLE  5-{AMENDED] 

1.  A  new  Chapter  L.  consisting  of  part 
6001.  is  added  to  title  5  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

Chapter  L — Department  of 
Transpoitalion 

PART  6001-SUPPLEMENTAL 
STANDARDS  OF  ETMICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  TRANSPORTATION 

eOOl.lOl    G«ietd. 

6001.102    Agency  designees. 

6001 .  103    Designation  of  Mparete  agency 

components. 
6001.104    Proliibiied  fioaocial  inteteits. 
Aulfaartty:  5  U.S.C  301,  7301:  S  U.S.C 
App.  (Etliics  in  Government  Act  of  1978):  49 
U.S.C  322;  E.O.  12674.  S4  FR  15159,  3  CFR. 
1989  Camp.,  p.  215.  as  modified  tiy  E.O. 
12731,  55  FR  42547.  3CTR.  1990  CVmp.,  p. 
306:  5  CFR  2835.105,  2e35.203(a). 
2635.403(a),  2635.807. 


1(001.102    Agancyt 

For  purposes  of  5  CFR  part  2635.  the 
following  Department  of  Transportation 
officials  are  agency  designees  within  tlw 
meaning  of  5  CFR  2635.102(b): 

(a)  The  Designated  Agency  Ethics 
Official: 

(b)  The  Alternate  Agency  Ethics 
Official; 

(c)  The  Deputy  Ethics  Officials:  and 

(d)  As  designated  by  Deputy  Ethics 
Officials,  legal  counsel  in  regional  and 
other  offices. 

iawi.ios 


16001.101 

In  accordance  with  5  CFR  2635.105. 
the  regulations  in  this  part  apply  to 
eonployees  of  the  Department  of 
Transportation  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  S  CFR  part  2635.  In 
addition  to  the  standards  in  5  CFR  part 
2635,  employees  are  subject  to  the 
executive  branch  financial  disclosure 
regulations  contained  in  5  CFR  part 
2634. 


(a)  Pursuant  to  5  CFR  2635.203(a). 
each  of  the  following  components  of  the 
Department  of  Transportation  is 
designated  as  a  separate  agency  for 
purpose  of  the  regulations  in  subpart  B 
of  5  CFR  parr2635  governing  gifts  from 
outside  sources  and  §  2635.807  of  this 
title  governing  teaching,  speaking,  or 
writing: 

(1)  Federal  Aviation  Administration: 

(2)  Federal  Hidiway  Administration: 

(3)  Federal  Railroad  Administration: 

(4)  Federal  Transit  Administntion: 

(5)  Maritime  Administntion: 

(6)  National  Highway  Traffic  Safety 
Administration: 

(7)  Saint  Lawrence  Seaway 
Development  Corporation:  and 

(8)  United  States  Coast  Guard.  - 

(b)  Employees  of  Department  of 
Traiispoftation  components  not 
designated  as  separate  agencies, 
including  employees  of  the  Office  of  the 
Secretary  of  Transportation,  the 
Research  and  Special  Programs 
Administration,  and  the  Bureau  of 
Transportation  Statistics,  will  be  treated 
as  employees  of  DOT  which  shall  be 
treated  as  a  single  agency  that  is 
separate  from  the  above  listed  agencies 
for  purposes  of  determining  whether  the 
donor  of  a  gift  is  a  prohibited  source 
under  5  CFR  2635. 203(d)  and  for 
identifying  the  IX)T  employee's  agency 
under  5  CFR  2635.807  governing 
teaching,  speaking,  and  writing. 

1(001.104    Pretilbnad  flnancW  miarsMa. 
(a)  Federal  Railroad  Administration 
(FRAI.  (1)  Except  as  provided  in 
paragraph  (c)  of  this  section,  no  FRA 
employee  shall  hold  stock  or  have  any 
other  financial  interest,  including 
outside  employment,  in  a  railroad 
company  subject  to  FRA  regulation. 

(2)  No  FRA  employee  appointed  after 
December  1991  shall  hold 
reemployment  rights  with  a  railroad 
company  subject  to  FRA  regulation  after 
his  or  her  first  year  of  employment. 

(3)  No  spouse  or  minor  child  of  an 
FRA  employee  shall  hold  stock  or  any    . 
other  securities  interest  in  a  railroad 
company  sub)ect  to  FRA  regulation. 
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(b)  Federal  Aviation  Adadnistrathxi 
(FAAj.  Except  as  provided  ia  paragmph 
(c)  of  this  section,  no  FAA  employee,  or 
spouse  or  minor  child  of  the  employee, 
may  hold  stock  or  have  any  other 
securities  interest  in  an  airline  or 
aircraft  manufocturing  company,  or  in  a 
supplier  of  components  or  parts  to  an 
airline  or  aircraft  manubcturing 
company. 

(cj  fxcepb'on.  The  prohibitions  in 
paragraphs  (a)(1)  and  (b)  of  this  section 
do  not  apply  to  a  financial  interest  in  a 
publicly  traded  or  publicly  available 
investment  fund,  provided  that,  at  the 
time  of  the  employee's  appointment  or 
upon  initial  investment  in  the  fund, 
whichever  occurs  later,  the  fund  does 
not  have  invested,  or  indicate  in  its 
prospectus  the  intent  to  invest  more 
than  30  percent  of  its  assets  in  a 
particular  transportation  or  geographic 
sector  and  the  employee  neither 
exerdses  control  nor  has  the  ability  to 
exerxnse  control  over  the  financial 
interests  held  in  the  fund. 

(d)  Period  to  divest.  An  individual 
subject  to  this  section  who  acquires  a 
financial  interest  subject  to  this  section, 
as  a  result  of  gift,  inheritance,  or 
marriage,  shall  divest  the  interest  within 
a  period  set  by  the  agency  designee. 
Until  divestiture,  the  disqualification 
requirements  of  5  CFR  2635.402  and 
2635.502  remain  in  efiecL 
mU  4S— (AMZNIXDI 

SubOO*  A— omc*  Of  Vm  Sacralwy  Of 
TranapoftMioa 

PARTM-CMPIjOYEE 
RESPONSIBIUTIES  AND  CONDUCT 

2.  The  authority  citation  for  part  99  is 
revised  to  read  as  follows: 

Aa&Dtitjr:  49  VS.C  322:  B.O.  12874,  S4 
FS  151S9,  3  CFR.  1969  Comp.,  p.  21S,  ai 
modified  by  E.0. 12731,  55  FR  42S47. 3  C3TI. 
1990  Comp..  p.  306. 

3.  A  new  subpart  A.  consisting  of 

S  99.73S-1,  is  added  to  read  as  follows: 

Subpart  A— General 

f  ••.738-1    CroM  lelemice  to  eUHcl 
eoMhict  stndarde  and  flnancWdtocioam 


Employees  of  the  Department  of 
Transportation  are  subject  to  the 
executive  branch-wide  Standards  of 
Ethical  Condua  at  5  CFR  part  2635,  the 
Department  of  Transportation 
regulabons  at  5  CFR  part  6001  which 
supplement  the  executive  branch-wide 
standards  and  the  executive  branch- 
wide  finanrial  disclosure  regulations  at 
5  CFR  part  2634. 

(FR  Doc  96-19493  Fllad  7-30-96:  8:45  ami 


NaHonai  Htglmay  Traffle  Safaty 
AdmlniattaUon 

4»CFRPartS71amlSM 

[DoefcM  No.  •4-70.  NoOoa^ 

RIN»27-AF3S 

Fadafal  Motor  Vahida  SaMy 
Slandanla:  Ooor  Loein  and  Door 
Ratontlon  Componanta 

AGENCT:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  document  grants  in  part 
and  denies  in  part  petitions  for 
reconsideration  of  a  final  rule  of  this 
agency  that  extended  the  petfonnance 
requirements  applicable  to  vehicle  side 
door  latches,  hinges,  and  locks  to  the 
back  doors  of  passenger  cars  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  (GVWR)  of 
4,536  kilograms  (10,000  pounds)  or  less. 

The  agency  is  granting  two  of  the 
requests  in  the  petitions.  First,  the 
agency  is  granting  a  request  for  a  phase- 
in  of  the  compliance  date  of  the  new 
requirements  and  establishing  the  usual 
reporting  and  recordkeeping 
requirements  necessary  for  enforcement 
of  a  phase-in.  Secondly,  the  agency  is 
clarifying  the  definition  of  ■■trunk  lid" 
with  respect  to  vehicles  in  which  the 
seatbscks  of  rear  seats  fold  down  to 
provide  additional  cargo  space.  NHTSA 
is  denying  the  other  two  requests  in  the 
petitions. 

DATES:  This  finakrule  is  efiiactive 
September  2, 1997. 

Any  petition  for  reconsideration  of 
this  rule  must  be  received  by  NHTSA 
not  later  than  September  16, 1996. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
numbers  noted  above  for  this  rule  and 
be  submitted  to  the  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Room  5109,  Washington,  DC 
20590;  telephone  (202)  366-^949. 
Docket  room  hours  are  from  9:30  ajn.  to 
4:00  p.m.,  Monday  through  Friday. 
FOB  FURTHER  MFORMATKM  CONTACT:  For 
technical  issues:  Dr.  WUliam  Fan,  Light 
Duty  Vehicle  Division,  Office  of 
Crashworlhiness  Standarxis,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW,  Washington,  DC 
20590;  telephone  (202)  366-4922;  FAX 
(202)  366-4329.  For  legal  issues:  Walter 
Myers,  Office  of  the  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW, 


Washington,  IX  20590;  telephone  (202) 
366-2992;  FAX  (202)  366-3820. 

aUPn^MBITART  agOWIATlOW; 

Backgromid 

Federal  motor  vehicle  safsty  standard 
(Standard)  No.  206,  Door  locks  and  door 
retention  components  (49  CFR  571.206), 
specifies  performance  requirements  for 
side  door  latches,  hinges,  locks,  and 
other  supporting  means.  The 
requirements  of  the  kandard,  applicable 
to  all  passenger  cars,  multipurpose 
passenger  vehicles  (MPV),  and  trucks, 
are  intended  to  mtn^mlyo  occupant 
ejection  from  the  vehicle  in  the  event  of 
a  crash. 

On  September  28, 1995,  NHTSA 
published  a  final  rule  in  the  Federal 
Register  (60  FR  50124)  extending  the 
requirements  of  the  standard  to  the  back 
'  doors  of  passenger  cars  and  MPVs  that 
are  so  equipped  and  that  have  a  GVWR 
of  4,536  kilograms  (10,000  pounds)  or 
less,  including  hatchbacks,  station 
wagons,  sport  utility  vehicles,  and 
passenger  vans.  The  effective  date  of  the 
new  requirements  was  specified  in  the 
rule  as  September  1, 1997. 

The  final  rule  defined  "back  door"  as 
follows: 

(A|  door  or  door  system  on  the  back  end 
of  a  vehicle  tiutiugli  which  passengers  can 
enter  of  depart  the  vehicle,  or  cargo  can  be 
loaded  or  unloaded,  except — 

(1)  The  trunk  lid  of  a  passenger  cat  wboaa 
trunk  is  Mparalsd  bom  the  panenger 
companment  by  a  partition;  and 

(2)  a  door  or  window  composed  entiiely  of 
glazing  material  whose  latctuee  and/or  hinges 
are  attached  directly  onto  the  glazing 
material. 

The  rule  required  that  each  back  door 
system  have  at  least  one  primary  latch 
and  that  each  primary  latch  not  separate 
when  a  load  of  11,000  Newtons  (2,500 
pounds)  is  applied  perpendicular  to  the 
face  of  the  latch  (Load  Test  One);  when 
a  load  of  8,900  Newtons  (2,000  pounds) 
is  applied  in  the  direction  of  foric-bolt 
opening  parallel  to  the  face  of  the  latch 
(Load  Test  Two);  and  when  a  load  of 
8,900  Nevrtons  (2,000  pounds)  is 
applied  in  a  direction  orthogonal  to  the 
other  two  directions  (Load  Test  Three). 
The  rule  fiirther  specified  that  auxihary 
latches  in  multiple- latch  back  door 
systems  must  meet  the  same  strength 
requirements  as  primary  latches  on 
those  doors. 

The  primary  latches  of  the  beck  doors 
are  required  by  the  rule  to  have  both  the 
fully  latched  and  the  secondary  latched 
positions.  Auxiliaiy  latches  are  not 
required  to  have  a  secondary  latched 
positian. 
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TbePelitiaiis 

(a)  The  American  Automobile 
ManufactiueiB  Association  (AAMA) 
submitted  a  petition  for  reconsideration 
on  behalf  of  its  members.  Chrysler 
Corporation  (Chrysler).  Ford  Motor 
Company  (Ford),  and  General  Motors 
(GM),  urging  the  deletion  of 
"imnecessary  and  design  restrictive 
lequiiements"  and  extension  of  the 
eSecdve  date.  Specifically,  the  AAMA 
requested  reconddetation  of  the 
following  requirements: 

(1)  Awciliary  latch  petfonnance 
nquirements.  AAMA  asserted  that 
auxiliary  latches  should  not  be  required 
to  meet  the  same  strength  requirements 
as  primary  latches.  AAMA  argued  that 
since  the  standard  does  not  require 
auxiliary  latches,  a  door  equipped  with 
only  a  primary  latch  that  met 
requirements  would  comply  with  the 
standard,  while  a  door  with  a  complying 
primary  latch  and  an  auxiliary  latdi  that 
did  not  meet  the  primary  latch  strength 
requirements  would  not  The  AAMA 
stated  that  such  a  situation  is  neither 
reasonable  nor  appropriate  since  the 
addition  of  an  auxiliary  latch,  whatever 
its  performance  level,  would  provide  a 
level  of  security  over  and  above  that 
required  by  the  standard.  In  addition, 
the  current  requirement  could  result  in 
a  reduction  in  door  system  performance 
if  it  causes  manufocturers  not  to  add 
aiudliary  latches  to  doors  because  of  the 
additional  costs  involved.  Filially, 
AAMA  argued  that  auxiliary  latches  are 
often  added  to  prevent  water  leaks, 
wind  noise,  squeaks,  and  rattles,  and  the 
deletion  of  such  latches  could  cause 
customer  dissadslaction.  Accordingly, 
when  a  door  system  contains  multiple 
latches,  only  one  should  be  required  to 
meet  the  requirements  of  the  standard. 

(2)  Secondary  latching  position  for 
hatches.  AAMA  stated  that  requiring  a 
secondary  latching  position  for  the 
hatches  of  hatchback  cars  is 
unnecessary  and  provides  no  benefit  to 
customera.  AAMA  asserted  that  the 
benefits  of  a  secondary  latching  posiUon 
for  side  doors  are  derived  from  the 
presence  of  a  seated  occupant  near  those 
doors.  Thus,  in  the  event  of  occupant 
misuse,  such  as  a  door  not  fully  closed 
by  the  occupant,  the  secondary  latch 
position  can  retain  a  door  in  a  closed 
position  tmtil  it  can  be  secured  in  the 
fully  latched  posidon.  AAMA  stated 
that  in  addition  to  forcing  redesign  of 
the  latch,  requiring  a  secondary  latching 
position  on  the  back  doors  of  hatchback 
cars  will  require  redesign  of  the  latch 
release  mechanism  because  hatch 
release  mechanisms  may  be  key- 
controUed  only.  Further,  ergonomics 
may  require  installation  of  an  exterior 


raleaae  handle  where  one  does  xu>t 
presently  exist,  thus  further  increasing 
resource  expenditure  with  no 
commensurate  safety  benefit.  Thus, 
AAMA  asked  that  the  latch  releases  on 
hatchback  cars  be  required  to  meet 
requirements  prohibiting  component 
separation  in  the  fully  latched  position 
oijy. 

(3)  Lead  time.  In  the  Notice  of 
Proposed  Rulemaking  (NPRM)  of 
August  30, 1994  (59  FR  44691)  in  which 
NHTSA  proposed  extending  the  side 
door  requirements  to  back  doors,  the 
proposed  effective  date  was  "the  first 
September  1  that  occurs  following  a  two 
year  period  beginning  with  the 
publication  of  a  final  rule."  AAMA 
stated  that  that  proposed  lead  time 
would  have  provided  a  lead  time  of 
slightly  less  than  3  years  to  slightly 
more  than  2  years,  but  that  the  lead  time 
specified  in  die  final  rule  was  less  than 
that  proposed  in  the  NPRM.  Since  some 
AAMA  members'  back  door  and  hatch 
systems  do  not  comply  with  the  new 
requirements,  new  latches  and  locks 
may  have  to  be  designed,  tested  and 
validated,  then  production  tooling  must 
be  designed  and  built,  all  requiring 
approximately  2  to  3  years  lead  time.  In 
addition,  some  members  are  plaiming 
certain  phase-outs  in  model  year  (MY) 
1997  and  introduction  of  new  models  in 
MY  1998.  Thus,  phasing-in  the  new 
requirements  would  allow 
manufacturers  the  fiexibility  to  direct 
resources  to  products  which  offer  long 
term  impact  and  be  more  in  accordance 
with  the  lead  time  proposed  in  the 
NPRM.  AAMA  therefore  requested  a 
phase-in  of  60  percent  of  production  by 
MY  1998  (September  1, 1997)  and  100 
percent  by  MY  1999  (September  1, 
1998). 

(b)  General  Motors.  GM  stated  that  it 
participated  in  and  supported  the 
petition  of  AAMA.  GM  further 
conmiented  that  a  lead  time  of  less  than 
2  years  is  unreasonable  and  requested  a 
2-model  year  phasing;in  of  the  new 
requirements  commraicing  Septembn  1, 
1997. 

(c)  Chrysler  Corporation.  Chrysler  also 
stated  that  it  participated  in  and 
supported  the  petition  of  AAMA,  and 
reiterated  AAMA's  request  for  a  2-model 
year  phase-in  of  the  new  requirements. 

(d)  Ford  Motor  Company.  Ford  stated 
that  it,  too,  participated  in  and 
supported  the  petition  of  the  AAMA.  In 
addition,  Ford  stated  that  the  definition 
of  '■back  door"  in  the  rule  (quoted 
above)  is  ambiguous  in  that  passenger 
sedans  equipped  with  fold-down  tear 
seats  could  be  construed  as  not  having 
a  trunk  "separated  from  the  passenger 
compartment  by  a  partition"  since  there 


would  be  no  partition  when  the 
are  folded  down. 

Agtncy  Analysia  and  Oedakia 

(a)  Clarifyiiig  the  definition  of  "back 
door. "  NKTSA  recognizes  that  certain 
models  of  passenger  sedans  are 
equipped  with  rear  seats  on  which  the 
seatbacks  fold  down  to  provide 
additional  cargo  space.  Thus,  to 
eliminate  any  possibility  that  the 
excltision  of  tmnk  Uds  from  the 
definition  of  "back  door"  might  be 
misapplied  with  respect  to  vehicles 
with  fold-down  rear  seats,  the  agency  is 
clarifying  the  exclusion  by  adding  a 
definition  of  "trunk  lid." 

(b)  Phase-in  of  requirements.  The 
petitioners  were  unanimous  in  their 
assertions  that  an  effective  date  of 
September  1, 1997  did  not  provide 
sufficient  lead  time  to  design,  test,  and 
produce  new  latdi  systems  and  to 
accommodate  pUmned  business  cycles. 
Accordingly,  to  provide  manufacturers 
sufficient  time  to  redesign,  build,  test, 
and  vahdate  latches  that  may  need  to  be 
changed  to  meet  the  new  requirements, 
petitioners  requested  a  phase-in  of  the 
new  requirements  so  that  compfiance  of 
60  percent  of  production  is  required 
be^nning  September  1, 1997  (MY  1998) 
and  100  percent  begiiming  September  1, 
1998  (MY  1999). 

NHTSA  proposed  an  efiecUve  date  of 
the  first  September  1  following  2  years 
after  publication  of  the  final  rule  in  the 
Federal  Register.  NHTSA  believed  that 
a  lead  time  of  2  to  3  years  would  be 
needed  by  manufacturers  to  make 
necessary  latch  design  and  tooling 
changes  ior  some  of  their  vehicles.  In 
addition,  the  agency  was  aware  of  the 
ability  of  manuifacturers  to  replace 
certain  add-on  components  with 
upgraded  parts  without  having  to 
change  existing  vehicle  body  structures. 
Thus,  the  agency  did  not  believe  it 
likely  that  a  lat(±  upgrade  operation 
would  involve  significant  vehicle  sheet 
metal  or  body  structure  changes. 
NHTSA  believed  that  the  lead  time 
provided  in  the  final  rule,  a  period  that 
is  4  week*  short  of  2  years,  would  be 
adequate. 

As  noted  above,  the  petitioners 
reiterated  the  arguments  they  made  in 
response  to  the  NPRM  that  2  years  was 
insufficient  lead  time  for  certifying  the 
compliance  of  all  vehicles.  They  also 
alleged  that  the  agency  failed  to  provide 
even  the  minimiiin  lead  time  (2  years) 
that  it  had  proposed  in  the  NPRM. 
Further,  some  petitioners  provided 
confidential  information  concerning  the 
time  necessary  to  design  new  latches, 
build  and  test  prototypes,  assure  quality 
and  durability,  and  conduct  certification 
tests.  Baaed  on  this  new  information,  as 
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wbU  as  other  confidential  data 
submitted  regarding  pitxluct  plans, 
NHTSA  has  concluded  that  the  shoit 
phase-in  requested  by  the  petitionera 
would  piovide  manubctuien  with  the 
necessary  time  needed  to  comply  with 
the  new  requirements,  while 
minimiring  compliance  costs. 
Compared  with  requiring  100  percent 
compliance  beginning  September  1, 
1997,  as  spedfiad  in  the  final  rule, 
adopting  me  petitioners'  request  would 
result  in  a  compUance  delay  of  a 
maximum  of  40  percent  of  production 
for  a  1-year  period.  In  view  of  the 
agency's  belief  that  many  back  door 
latch,  hinge,  and  lock  assemblies 
already  comply  with  the  new 
requirements  and  that  many  mora 
manufacturers  will  comply  with  the 
new  requirements  by  the  original 
efiisctive  date,  the  agency  believes  that 
the  actual  diSwence  in  the 
implementation  delay  between  die 
original  eSective  date  and  the 
petitioners'  requested  phase-in  of  the 
aSective  date  would  be  less  than  40 
percent  of  total  vehicle  production. 
Acoxdingly,  the  effective  date  of  the 
requirements  of  the  final  rule  will  be 
phased-in  to  require  60  percent  of 
affected  vehicles  to  comply  with  the 
new  requirements  by  September  1, 1997 
(MY  1998),  and  to  require  all  such 
vehicles  manufactured  alter  September 
1, 1998  (MY  1999)  to  comply  with  the 
new  requirements. 

NHTSA  is  also  establishing  the  usual 
reporting  and  recordkeeping 
requirements  necessary  for  wency 
enforcement  of  a  phase-in.  These 
requirements  are  necessary  to  enable  the 
agency  to  identify  which  vehicles  are 
certified  to  be  in  compliance  with  the 
new  beck  door  requirements.  In  general, 
each  manufacturer  must  submit  a  report 
to  NHTSA  within  60  days  after  the  end 
of  the  production  year  ending  August 
31, 1998  detailing  its  60  percent 
compliance  with  the  back  door  latch, 
hinge,  and  lock  requirements  of  its 
passenger  cars  and  MPVs  produced  that 
production  year.  The  information 
required  for  each  report  is  also 
specified.  Finally,  each  manufacturer 
must  maintain  records  of  the  vehicle 
identification  numbers  of  each 
passenger  car  and  MPV  for  which 
information  is  reported  tmder  this 
standard  until  December  31, 1999. 

(c)  Auxiliary  Latch  Performance 
Reqtiiiements.  For  the  fitW  time, 
"Buxiliaiy  latch"  was  defined  in  the 
standard  as  a  latch  or  latches  other  than 
the'  primary  latch  (which  was  also 
defined  in  the  slaiidard  for  the  first 
time)  installed  on  a  door  equipped  with 
man  than  one  latch.  The  final  rule 
specified  that  the  primary  latch  is 


required  to  have  both  fully  latched  and 
aacoiulary  latched  poaJHnns,  while 
auxiliary  latches  are  required  to  have 
only  a  fully  latched  position. 

Although  the  amendments  to  the 
standard  specifically  address  auxiliary 
latches,  they  did  not  require  installation 
of  auxiliaiy  latches  on  back  door 
systems,  liiere  is  too  much  variation  in 
the  configurations  and  designs  of  those 
door  systems  for  the  agency  to  be  able 
to  specify  a  practicable  and  broadly- 
worried  requirement  for  auxiliary 
latches  that  would  appropriately 
distinguish  between  those  door  systems 
needing  auxiliary  latches  and  those  that 
do  not.  More  importantly,  adopting  such 
a  requirement  is  not  necessary  to  ensure 
that  auxiliary  latches  are  provided  on 
multiple  door  systems  since  the  vehicle 
manufacturers  already  do  so.  The 
agency  believes,  however,  that  if 
auxiliary  latches  are  installad,  then  is  a 
need  to  ensure  that  they  perform 
properly. 

The  agency  believes  that,  in  the 
interest  of  motor  vehicle  safety, 
auxiliary  latches  on  back  doors  must 
meet  the  same  strength  requirements 
that  primary  latches  must  meet  in  the 
fully  latched  position.  While  primary 
and  auxiUary  latches  serve  a  conmaon 
purpose  in  holding  the  door  system 
doMd,  they  are  usually  in  difierent 
locatiotos,  oriented  in  oiSerent 
directions,  and  subjected  to  difierent 
loading  conditions  in  a  crash.  In  a 
typical  double  cargo  door  system,  for 
example,  if  the  auxiliary  latch  that 
attaches  a  door  part  to  the  vehicle  floor 
fails  in  a  crash,  the  door  parts  would 
lend  to  rotate  outward,  creating  a 
pulling  and  twisting  loading  on  the 
primary  latch.  Since  the  primary  latch  is 
not  required  to  meet  such  a  rotational 
load  requirement,  it  may  not  perform 
well  in  such  a  loading  condition.  In  fact, 
NHTSA  data  show  that  in  a  rotational 
load  test,  many  production  door  latches, 
whether  primary  or  auxiliary,  fail  at  a 
much  lower  load  level  than  the  load 
limits  specified  in  S4.1.1.1  and  S4.1.1.2 
of  the  standard.  If  auxiliary  latches  meet 
the  same  strength  requirements  as 
primary  latches,  however,  such 
addltiraul  strength  would  reduce  the 
likelihood  of  primary  latch  failure  due 
to  the  rotatioiial  loading  of  a  crash, 
thereby  reducing  the  risk  of 
unintentional  door  opening  and 
consequent  occupant  ejection. 

NHTSA  does  not  agree  with  AAMA's 
argument  that  applying  strength 
requirements  to  auxiliary  latches  could 
cause  manufacturers  to  delete  auxiliary 
latches,  thus  resulting  in  reductions  in 
door  systeip  performance.  As  AAMA 
pointed  out  in  its  petition, 
manufacturers  add  auxiliary  latches  Cor 


purposes  related  to  consumer 
satisfaction,  such  as  preventian  of  water 
leeks,  wind  noise,  squeaks,  rattles,  and 
the  like.  NHTSA  believes  that  vehicle 
manufacturers  will  remain  responsive  to 
motor  vehicle  saiety  and  consumer 
satisfaction,  and  that  the  number  of 
latches  fitted  to  a  door  system  will 
continue  to  reflect  the  manufacturer's 
assessment  of  the  actual  safety  needs  of 
the  system.  Further,  the  technology  of 
door  latch  design  is  well  established 
and  commonly  uaed  throughout  the 
auto  industry.  Thus.  NHTSA  is 
confident  that  maiiu&cturars  will  not 
delete  auxiliary  latrdies  merely  to  avoid 
making  some  minor  modifications  to 
some  latch  designs,  asmiming  that  any 
are  in  fact  necessaiv. 

For  the  reasons  discussed  above,  the 
agency  is  convinced  that  in  order  to 
reduce  the  safety  risk  of  inadvertent 
door  openings  in  crashes  and  potential 
occupant  ejection  as  a  result  of  those 
openings,  all  door  latches,  whether 
primary  or  auxiliary,  must  meet  the 
strength  requirements  of  the  standard. 
Accordingly,  this  request  of  the 
petitioners  is  denied. 

(d)  Secondary  latching  position 
requirement  for  hatchbada.  AAMA 
suggested  that  the  secondary  latching 
position  is  not  necessary  for  the  back 
door  latches  of  hatchback  cars  since 
such  doors  are  designed  solely  for 
loading  and  unloading  cargo.  AAMA 
contended  that  the  secondary  latching 
requirement  for  such  doors  serves  no 
safety  purpose  and  provides  no  benefits 
to  occupants.  AAMA  further  contended 
that  such  a  requirement  will  require 
redesign  of  the  latch  release 
mechanisms  since  hatch  release 
mechanisms  may  be  key-controlled 
only.  AAMA  stated  that  ergonomics 
may  require  the  addition  of  an  outside 
door  handle  where  one  does  not  now 
exist,  thus  increesing  costs  without  any 
commeruurate  safety  benefit. 

NHTSA  disagrees  with  AAMA  on  this 
issue.  The  purpose  of  the  secondary 
latching  position  requirement  is  to 
prevent  door  opening  in  the  event  that 
the  fully  latched  position  fails,  for 
whatever  reason,  to  retain  the  door  in 
the  closed  position.  Latch 
disengagement  from  the  fully  latched 
position  can  occur  bom  many  dynamic 
uctors,  notably  impact  or  inertia  forces 
generated  in  a  craaL  Although  the 
hatches  of  hatchback  cars  are  typically 
designed  for  the  loading  and  unloading 
of  cargo  and  have  no  interior  door 
handle  that  can  inadvertently  cause  the 
door  to  open,  they  are  particularly 
susceptible  to  opening  in  crashes. 
NHTSA  pointed  out  in  the  final  rule 
that  agency  data  show  that  hatches  on 
hatchback  care  have  a  significantly 
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higher  opening  rate  in  crashes  than  back 
doors  in  other  types  of  vehicles,  mjlring 
them  a  major  source  of  occupant 
ejections.  Accordingly,  requiring  a 
secondary  latching  position  on  these 
latches  is  an  added  element  of  security 
in  preventing  door  opening  and 
consequent  occupant  ejection  in 
crashes. 

The  agency  also  does  not  agree  that 
requiring  a  secondary  latching  position 
for  latches  on  hatchbacks  will 
necessitate  extensive  redesign  of  those 
latches.  The  agency  believes  that  key- 
controlled  lat^les  can  be  designed  to 
have  secondary  latching  positions,  virith 
perhaps  only  very  minor  modifications. 
Further,  the  agency  continues  to  believe 
that  a  large  variety  of  such  latches, 
whether  key-controlled  or  otherwise, 
already  comply  with  the  requirements 
of  the  standard.  The  agency  pointed  out 
in  the  final  rule  that  the  production  cost 
of  a  latch  is  nearly  the  same  with  or 
without  the  secondary  latching  position, 
and  that  the  incremental  cost  for  latch 
improvement,  if  needed,  is  not  more 
than  $1.00  per  latdi.  The  final  rufe 
referred  to  a  1994  engineering 
evaluation  of  the  back  door  latches  of  8 
minivans  conducted  by  the  agency  in 
which  it  was  fbimd  that  7  of  those 
vehicles  already  bad  2  latching 
positions  on  their  back  door  latches. 
The  agency  also  considers  it  likely  that 
many  existing  side  or  back  door  latch 
systems  that  now  comply  with  the 
standard  can  be  used  for  hatch  doors. 
Accordingly,  this  request  in  the  AAMA 
petition  for  reconsideration  is  denied. 

KnlonakiBg  Aaotyses  and  Notkes 

(a)  Executive  Order  No.  12866  and 
DOT  Regulatory  Policies  and 
Procedures. 

This  rulemaking  document  was  not 
reviewed  under  E.0. 12866,  Regulatory 
Planning  and  Review.  NHTSA  has 
considered  the  impact  of  this 
rulemaking  action  under  the  DOT'S 
regulatory  policies  and  procedures  and 
has  determined  that  it  is  not 
"significant"  within  the  meaning  of 
thoae  pohdes  and  procedures. 

The  amendments  promulgated  by  this 
document  are  intended  to  clarify  the 
applicability  of  Standard  No.  206  in 
terms  of  what  latches,  hinges  and  locks 
are  not  covered  by  the  requirements  of 
the  standard  (trunk  lids),  and  to  permit 
a  phase-in  of  the  effective  date  of  the 
amendments  to  the  standard  published 
in  the  final  rule  of  September  28, 1995 
(60  FR  50124).  The  cost  impacts  of  the 
amendments  to  the  standard  were 
analyzed  at  length  in  the  1995  final  rule 
and  determined  to  be  so  minor  as  not  to 
require  a  final  regulatory  evaluation. 
The  petitioners  submitted  no  data  or 


information  showing  any  cost  impacts 
not  considered  in  the  1995  final  tide. 
Further,  slight  delay  in  the 
implementation  of  the  1995  final  rule 
does  not  alter  the  agency's  conclusions 
about  the  rule's  cost  impacts. 
Accordingly,  NHTSA  reaffirms  the  cost 
estimates  discussed  in  the  1995  final 
rule  and  has  not  prepared  a  full 
regulatory  evaluation  for  this  response 
to  the  petitions  for  reconsidetation. 

(b)  Regulatory  Flexibility  Act 
NHTSA  has  crauidered  the  efiects  of 

this  rulemaking  action  imder  the 
Regulatory  Flexibility  Act  For  the 
reasons  explained  above.  I  hereby 
certify  that  the  amendments 
promulgated  by  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

(c)  £acscutive  Order  12612 
(Federalism). 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  E.0. 12612, 
Federalism,  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment 

(d)  National  Environmental  Policy 
Act. 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Envirotmiental  PoUcy  Act  and  has 
determined  that  implementation  of  this 
rulemaking  action  will  not  have  any 
significant  impact  on  the  quality  of  the 
hunuin  enviroiunent. 

(e)  Paperwork  Reduction  Act 

The  reporting  requirements  associated 
with  this  rule  will  be  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  Chapter  35 
of  Title  44,  United  SUtes  Code,  prior  to 
the  efiecUve  date  of  such  reporting 
requirements.  Administration:  National 
Highway  Traffic  Safety  Administration: 
Titie:  Back  Door  Latch,  Hinge,  and  Lock 
Phase-  in  Reporting  Requirements;  Need 
for  Information:  To  report 
manufacturers'  production  for  the  first 
year  of  the  phase-in  period;  Proposed 
Use  of  Information:  To  determine 
compliance  with  'phase-in 
requirements;  Frequency:  One  report; 
Burden  Estimate:  1,260  houn: 
Respondents:  35;  Forms(s):  Written 
reports;  Average  Burden  Hours  Per 
Respondent:  24. 

(0  Executive  Order  12778  (Ovil 
Justice  Reform). 

This  fitul  rule  does  not  have  any 
retroactive  affect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  or  poUtical  subdivision  thereof 
may  prescribe  or  continue  in  eOect  a 


standard  applicable  to  the  same  aspect 
of  perfannance  of  a  motor  vehicle  only 
if  audi  standard  is  identical  to  the 
Federal  standard.  A  state  may,  however, 
prescribe  a  standard  for  a  motor  vehicle 
or  item  of  equipment  obtained  for  its 
own  use  that  imposes  a  higher 
performance  requirement  than  the 
Federal  standard.  49  U.S.C  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  A  petition  for  reconsideradoo 
or  other  administrative  proceeding  is 
not  required  before  parties  may  file  salt 
in  court 

List  of  Sobfects 

49CFRPajt571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

49  CFR  Part  590 

Reporting  and  recordkeeping 
requirements. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Autfaerily:  49  U.S.C  nc.  322,  30111. 
30115.  30117.  and  30166:  dalegationa  of 
authority  it  49  CFR  1.50. 

2.  Section  571.206  is  amended  in  S.3 
by  revising  the  definition  of  "back  door" 
first  published  at  60  FR  50124, 
September  28, 1995,  to  become  effective 
September  1, 1997;  by  adding  the 
definition  of  "trunk  lid;"  and  by 
revising  S4  to  read  as  follows: 

fSriJOe    SlandvdNa  206,  Door  locka 


S3.*  *  * 

Back  door  means  a  door  or  door 
system  on  the  back  end  of  a  motor 
vehicle  through  which  passengers  can 
enter  or  depart  the  vehicle,  or  cargo  can 
be  loaded  or  unloaded:  but  does  not 
include: 

(a)  A  trunk  lid;  or 

(b)  A  door  or  window  that  is 
composed  entirely  of  glazing  material 
and  whose  latches  and/ or  hinges  are 
attached  directly  to  the  glazing  material. 


Thuii:  lid  means  a  movable  body 
panel  that  provides  access  from  outside 
the  vehicle  to  a  space  wholly 
partitioned  fiom  the  occupant 
compartment  by  a  permanently  attached 
partition  ix  a  fixed  or  fold-down  seat 
back. 

•  •  «  *  • 

S4.  AoguiTBinanCi. 
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(a)  Components  on  side  doors. 
Ccnnponents  on  any  side  door  that  leads 
directly  into  a  compartment  that 
contains  one  or  more  seating 
accommodations  shall  conform  to  this 
standard. 

(b)  Components  on  back  doors. 
Components  on  any  back  door  of  a 
paasenger  car  or  multipurpose  passenger 
vehicle  with  a  gross  vehicle  weight 
rating  (GVWR)  of  4,536  Idlogiams 
(10,000  pounds)  or  less  that  leads 
directly  into  a  compartment  that 
contains  one  or  more  seating 
accommodations  shall  conform  to  this 
standard,  subject  to  the  following 
compliance  schedule: 

(l)(i)  For  those  affected  passenger  cars 
and  multipurpose  passenger  vehicles 
manufactured  on  or  after  September  1, 
1997,  and  before  September  1. 1998.  the 
amount  of  such  vehicles  complying 
with  this  standard  shall  be  not  less  than 
60  percent  of  the  combined  total 
production  of  passenger  cars  and 
multipurpose  passenger  vehicles,  based 
on: 

(A)  The  manufacturer's  average 
annual  production  of  such  vehicles 
manufoctured  on  or  after  September  1, 

1996  and  before  September  1 ,  1998;  or 

(B)  The  manufacturer's  production  of 
such  vehicles  on  or  after  September  1. 

1997  and  before  September  1, 1998. 
(iij  For  calculating  average  annual 

production  of  affected  passenger  cars 
and  multipurpose  passenger  vehicles  for 
each  manufacturer  and  the  number  of 
such  vehicles  manufactured  by  each 
manufacturer,  a  vehicle  produced  by 
more  than  one  manufacturer  shall  be 
attributed  to  a  single  manufacturer  as 
follows: 

(A)  A  vehicle  that  is  imported  shall  be 
attributed  to  the  importer, 

(B)  A  vehicle  manufiactured  in  the 
United  States  by  more  than  one 
manufacturer,  one  of  which  also 
markets  the  vehicle,  shall  be  attributed 
to  the  manufacturer  that  markets  the 
vehicle. 

(C)  A  vehicle  produced  by  more  than 
one  manufacturer  shall  be  attributed  to 
any  one  of  the  vehicle's  manufacturers 
specified  by  an  express  written  contract 
twtween  the  manufacturer  so  specified 
and  the  manufacturer  to  which  the 
vehicle  would  otherwise  be  attributed 
under  paragraph  (b)(l)(ii)  (A)  <a  (B)  of 
this  section. 

(2)  Components  on  the  back  doors  of 
aSscted  passenger  cars  and 
multipurpose  passenger  vehicles 
manufactured  on  and  after  September  1, 

1998  shall  conform  to  all  applicable 
requirements  of  this  standard. 

(c)  Components  on  folding  doors,  roll- 
up  doors,  doors  that  are  designed  to  be 
easily  attached  to  or  detached  from 


motor  vehicles  maniifactured  for 
operation  without  doors,  and  doors  that 
are  equipped  with  wheelchair  lifts  and 
that  are  linked  to  an  alarm  system 
consisting  of  either  a  flashing  visible 
signal  located  in  the  driver's 
compartment  or  an  alarm  audible  to  the 
driver  that  is  activated  when  the  door  is 
open,  need  not  confonn  to  this  standard. 

(d)  A  particular  latch  or  hinge 
assembly  utilized  as  a  test  specimen 
need  not  meet  further  requirements  after 
having  been  subjected  to  and  having 
met  any  one  of  the  requirements  of  34 
or  SS.l  through  S5.4. 

1.  Part  590  is  added  to  read  as  follows: 

PART  S90-aACX  DOOR  LATCH, 
HINQE,  AND  LOCK  PHASe«l 
REPORTING  REQUIREMENTS 

590.1  Scope. 

590.2  Purpose. 

590.3  Applicability. 

590.4  Definitions. 

590.5  R«sponse  to  inquiries. 

590.6  Reporting  Raquiremsnts. 

590.7  Records. 

590.8  Petition  to  extend  period  to  file 
report. 

Ambwlty:  49  U.S.C  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  et 
4gCFRl.50. 

<98ai    Soopa. 

This  part  establishes  requirements  for 
manufacturers  of  passenger  cars  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  4,536 
kilograms  (10,000  pounds)  or  less  to 
respond  to  NHTSA  inquiries,  to  submit 
reports,  and  maintain  records  related  to 
such  reports,  concerning  the  number  of 
such  vehicles  that  meet  the  back  door 
latch,  hinge,  and  lock  requirements  of 
Standard  No.  206,  i>c>or  locks  and  door 
retention  components  (49  CFR  571.206). 

tStOJ2    PurpoM. 

The  purpose  of  these  reporting 
requirements  is  to  aid  the  NffTSA  in 
determining  whether  a  manufacturer  of 
passenger  cars  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  of  4,536  kilograms  (10,000 
pounds)  or  less  has  complied  with  the 
back  door  latch,  hinge,  and  lock 
requirements  of  Standard  No.  206. 

SSSaS    AppHcabimy. 

This  part  applies  to  manufacturers  of 
passenger  cars  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  of  4.536  kilograms  (10,000 
poimds)  or  less.  However,  this  part  does 
not  apply  to  those  motor  vehicles 
excluded  from  the  requirements  of 
Standard  No.  206. 


|SBa4    OaOnMorw. 

(a)  All  terms  defined  in  49  U.S.C 
30102  are  used  in  their  statutory 
meanings. 

(b)  Grose  vehicle  weight  rating, 
multipurpose  passenger  vehicle,  and 
passenger  car  are  used  as  defined  in 
§571.3  of  this  chapter. 

(c)  Production  year  means  the  12- 
month  period  between  September  1  of 
one  jrear  and  August  31  of  the  fbllotving 
year,  inclusive. 

fSSOS    ReaponM  M  InquirtM. 

During  the  production  year  ending 
August  31, 1998,  each  manufacturer 
shall,  upon  request  from  the  Office  of 
Vehicle  Safety  Compliance,  this  agency, 
provide  information  regarding  which 
vehicle  makes/models  are  certified  as 
complying  with  the  provisions  of  S4 
and  SS,  Standard  No.  206. 

ISOae    Reporting  raquliwnanta. 

(a)  General  reporting  requirements. 
Within  60  days  after  the  end  of  the 
production  year  endiijg  August  31, 
1998,  each  manufacturer  shall  submit  a 
report  to  NHTSA  concerning  the 
manufacturer's  compliance  with  the 
latch,  hinge,  and  lock  requirements  of 
this  standard  for  the  back  doors  of  its 
passenger  cars  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  of  4,536  kilograms  (10,000 
pounds  or  less)  produced  in  that  year. 
Each  report  shall: 

■     (1)  Identify  the  manufacturer. 

(2)  State  the  fiill  name,  title,  and 
address  of  the  official  responsible  for 
preparation  of  the  report: 

(3)  Identify  the  production  year  being 
reported  on: 

(4)  Contain  a  statement  regarding 
whether  or  not  the  manufacturer 
complied  with  the  back  door  latch, 
hinge,  and  lock  requirements  of  this 
standard  in  the  percentages  specified  in 
S4  for  the  period  covered  by  the  report 
and  the  basis  for  that  statement; 

(5)  Provide  the  information  specified 
in  5  590.7; 

(6)  Be  written  in  the  English  language; 
and 

(7)  Be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration.  ATTN:  NSA-01,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590. 

(b)  Report  content. — (1)  Basis  for 
phase-in  production  goals.  Each 
manufacturer  shall  provide  the  number 
of  passenger  cars  and  multipurpose 
passenger  vehicles  with  a  GVWR  of 
4,536  lulogtams  (10.000  pounds)  or  less 
manufactured  for  sale  in  the  United 
States  for  each  of  the  two  previous 
production  years  or,  at  the 
manufwcturer's  option,  for  the  current 


Federal  Regialer  /  Vol  61.  No.  148  /  Wednesday,  July  31,  1996  /  Rules  and  Regulations 


3MO0 


production  year.  A  new  manubctuinr 
that  has  not  previously  manufactured 
passenger  cars  and  multipurpose 
posaonger  vehicles  with  a  GVWR  of 
4,536  kilograma  (10,000  pounds)  or  leas 
for  sole  in  the  United  States  must  report 
the  number  of  such  vehicles 
manufactured  during  the  current 
production  year. 

(2)  Production.  Each  manufacturer 
shall  report  for  the  production  year  for 
which  me  report  is  filed  the  number  of 
passenger  cars  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  of  4,536  kilograms  (10,000 

E)unds)  or  less  that  meet  the  back  door 
tch.  hinge,  and  lock  requirements  of 
this  standard. 

(8Ml7    RsCQftfa. 

Each  manufiicttiier  shall  maintain 
records  of  the  vehicle  identificatian 
number  of  each  passenger  car  and 
multipurpose  passenger  vehicle  for 
which  inlnmation  is  reported  in 
acomnUnoe  with  S  SSO.e  until  December 
31. 1999. 

ISMia  PsOOm  10  aahnd  parted  tQ  Ms 


Atmospheric  Administration  (NOAA). 
Conunerce. 

ACnON:  Final  nils. 


A  petiUon  for  extension  of  time  to  file 
a  report  required  by  S6.1  must  be 
received  not  later  than  IS  days  before 
aqjiiadon  of  the  time  specified  in 
S  sgo.S(a).  The  petition  must  be 
submitted  to:  Administrator,  National 
Higihway  Traffic  Safety  Administration, 
ATTN:  NSA-01,  400  Seventh  Street, 
SW.,  Washington.  E)C  20590.  The  filing 
of  a  pelitian  does  not  automatically 
extend  the  time  for  filing  a  report.  A 
petition  will  be  granted  only  if  the 
patitianer  shows  good  cause  for  the 
extension  and  the  extenaian  is 
consistent  with  motor  vehicle  safety. 

Issued  on  July  23. 1996. 
Rlcaids  Moittim, 
Administrator. 
'  (FK  Doe.  96-19354  Filed  7-30-96;  6:45  am) 
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AOCNCY:  Natianal  Marine  Fishwies 
Sorvice  (NMFS),  Natlooal  Oceanic  and 


r:  NMFS  issues  this  final  rule  to 
implemait  a  measure  that  was 
dissppnivsd  in  the  praliminsry 
evaluation  of  Amendment  7  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP)  and  has  been 
revised  and  resubmitted  by  the  New 
'^B'«'"I  Fishaiy  Management  Council 
(Coimcil).  This  revision  recreates  and 
renames  the  possession  limit  permit 
under  Amendment  5  to  the  FMP  end 
allows  certain  fisheries  to  continue 
imder  this  permit  category  that  would 
otherwise  be  prohibited  by  Amendment 
7.  The  intended  effect  of  this  action  is 
to  continue  to  allow  fishing  for 
nonregulated  multispecies  (silver  hake, 
led  hake  and  ocean  pout)  by  vessels  that 
do  not  qualify  for  a  limited  access 
multispecies  permit. 
EFFECTIVE  DATE:  )uly  31, 1996. 
AOOREaSES:  Copies  of  Amendment  7,  iU 
regulatory  impact  review  (RIR)  and  the 
initial  regulatory  Qexibillty  analysia 
contained  within  the  RIR,  the  Final 
Supplemental  Environmental  Impact 
Statement,  and  copies  of  the 
resubmitted  measure  snd  its  supporting 
documents,  are  available  from  Douglas 
Marshall,  Executive  Director,  New 
England  Fishery  Management  Council, 
Suntaug  Office  Park,  5  Broadway  (US 
Rte.  1),  Saugus,  MA  01906-1097. 
FOR  FUimCR  aifXXlfllOtl  OONTACT: 
Peter  W.  Christopher,  Fishery 
Msnsgament  Specialist.  508-281-0288. 
tUI>l>IJ9«TARV  MFOMUTION:  The 
Council  submitted  Amendment  7  to  the 
FMP  on  Februsry  5. 1996.  After  a 
preliminary  evaluatian,  three  measures 
in  the  amendment  were  disspproved  on 
February  14. 1996.  including  the 
establishment  of  a  limited  access 
category  for  qualified  vessels  that  fished 
in  the  open  access  possession  limit 
category  under  Amendment  5.  The 
renudndw  of  Amendment  7,  including 
the  other  two  previously  disapproved 
measures,  were  resubmitted  to  NMFS 
and  implemented,  pursuant  to  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  by  s 
final  rule  published  on  May  31, 1996 
(61  FR  27710). 

Pursuant  to  section  304(b)(3)(A)  of  the 
Magnuson  Act.  the  Council  resubmitted 
die  messure  that  wotdd  implement  a 
possession  limit  permit  category  by 
revising  it  to  allow  any  vessel  of  the 
United  States  to  obtain  the  permit  and 
fish  for  and  possess  nonregulated 
multispecies.  defined  to  be  silver  hake, 
rod  hake,  and  ocean  pout 


Details  of  the  resubmission  are 
described  in  the  proposed  rule, 
published  on  June  13. 1996  (61  FR 
30029),  snd  will  not  be  repeated  here. 

This  final  rule  implements  on  open 
access  permit  category  that  is  now 
named  the  "open  access  nonregulated 
multispecies  penniL"  The  new  permit 
category  allows  fishing  for  nonregulated 
multispecies  by  vessels  that  do  not 
qualify  for  a  limited  access  multispecies 
permit  and  eliminates  any  inequity  or 
administrative  burden  associated  with 
the  need  to  qualify  for  a  limited  ■ 
permit 

Comnkents  and 

Written  comments  were  submitted  by 
two  individuals.  While  both  individuals 
opposed  the  elimination  of  the 
Amendment  5  posaession  limit  permit 
category  and/or  the  500-^b  (226.B-^cg) 
allowance  of  regulated  species 
associated  with  this  permit,  they  did 
support  the  implementation  of  a 
nonregulated  multispecies  pennit 
category. 

CoDunent:  Two  individuals  supported 
the  implementation  of  a  nonregulatsd 
multispecies  permit  that  would  allow 
them  to  fish  for,  possess,  and  Isnd 
nonregulated  multispecies  oo  their 
vessels.  One  individual  requested 
immediate  implementation  of  this  rule, 
or  an  extension  of  the  posaession  limit 
permit,  to  prevent  fish  from  being 
discarded.  Both  individuals  oppMsd 
elimination  of  the  SOO-lb  (Z2e.8-kg) 
possession  limit  aUowance  of  ragulatad 
spades. 

Response:  This  rule  implements  the 
noniesulatsd  multispecies  pennit  thst 
will  sUow  these  types  of  fishing 
operations  to  continue.  In  order  to 
implement  this  rule,  NMFS  must  follow 
regulated  rulemaking  procedures, 
including  prior  notice  and  on 
opportunity  for  public  comment  For 
this  reason,  the  implementation  of  this 
resubmitted  measure  could  not  hsve 
been  implemented  with  the  rsmainder 
of  Amendment  7.  Further,  the 
poesession  limit  permit  could  not  hsve 
been  extended  because  of  its  explicit 
elimination  »»"'^«''  Amendment  7. 
However,  to  relieve  a  restriction,  the 
required  30-day  delayed  effectiveness 
period  has  been  waived  and  the  new 
pennit  category  is  effective  wi±  todsy's 
publication  in  the  Federal  Iscisto'. 

The  500-lb  (226.S-kg)  regulated 
species  possession  allowance  was 
eliminated  by  the  rule  implementing 
Amendment  7.  The  control  date  for 
entry  into  the  multispecies  fishery  was 
Febniaiy  21, 1991,  at  which  time  die 
public  was  put  on  notice  thst  foture 
entry  into  the  fishny  could  be  limited 
and  that  those  investing  in  the  fishery 
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after  that  date  were  doing  so  at  risk.  The 
condition  of  the  stock  cxHnplex  has 
continued  to  decline  since  that  time  and 
more  restrictive  measures  have  been 
implemeanted  in  Amendments  5  and  6  to 
the  FMP.  Amendment  7  eliminated  the 
possession  allowance  in  part  because  of 
its  open^access  nature.  While 
Amendment  7  imposed  significant 
restrictions  on  the  directed  multtspedes 
fleet  through  days-at-sea  reductions, 
allowing  a  potentially  unlimited 
number  of  vessels  to  land  500  lb  (226.8 
kg)  of  regulated  species  per  trip  would 
be  inconsistent  with  the  goals  of  the 
FMP. 

Ohaagn  in  the  Final  Rule  ban  dw 
Prapoad  Rnia 

The  proposed  rule  would  have 
amended  the  Amendment  7  final  rule 
published  on  May  31, 1996  (61  FR 
27710).  The  provisions  of  the 
Amendment  7  final  rule  have  since  been 
incorporated  into  consolidated 

regulations  for  Fisheries  of  the  

Northeastern  United  States  (SO  CFR  part 
648)  published  on  July  3,  1996  (61  FR 
34966).  A  prohibition  necessary  to 
implement  the  management  measiues    ^ 
contained  in  this  rule  inadvertently 
omitted  from  the  proposed  rule  is 
added.  The  following  citations  that  had 
been  in  50  CFR  part  651  of  the  proposed 
rule  are  now  in  50  CFR  part  648: 

$651.2  Definitions  is  now  §  648.2. 

$  651.4  Vessel  permits  is  now  $  648.4. 
Paragraph  (c)  in  the  proposed  rule  under 
$  6S1.4  is  now  paragraph  (a)(l)(ii)  under 
$648.4. 

$  651.33  Open  access  permit 
restrictions  is  now  $  648.88. 

□aaaificatioB 

The  Northeast  Regional  Director 
determined  that  the  FMP  final  rule  is 
necessary  for  the  conservation  and 
management  of  the  Northeast 
mahlspecies  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  laws. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA),  finds  that  under 


5  U.S.C  S53(d)(l],  because  immediate 
implementation  of  this  rule  relieves  a 
restriction  on  fishing,  there  is  no  need 
to  delay  for  30  days  the  eSactiveness  of 
this  regulation. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  The  reasons 
were  discussed  in  the  proposed  rule 
published  in  the  Federal  Kegiatw  on 
June  13. 1996  (61  FR  30029).  As  a  result, 
a  regulatory  flexibility  analysis  was  not 
prepared. 

List  of  Snbjecta  in  SO  CFR  Part  648 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 
Dated:  ]uiy  2S,  1996. 


Acting  Deputy  Assistant  Administrator  for 
Fisheries,  Natiaital  Marine  Fisheries  Smvice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
to  read  as  follows: 

PART  648-FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: ' 

AuUiarlly:  16  U.S.C  1801  e(  te;.  ' 

2.  In  $  648.2,  the  definition  for 
"nonregulated  multispecies"  is  added  in 
alphabetical  order  to  read  as  follows: 

$648,2    DaflnMona. 

•  •        •        *        • 

Noruegiilated  multispecies  means  the 
subset  of  Northeast  multispecies  that 
includes  silver  hake,  red  hake  and  ocean 
pout. 

***** 

3.  In  $648.4.  paragraph  (a)(l)(U)  is 
revised  to  read  as  follows: 

1648.4   VaaaalpanMH. 

*  *  •  *  • 

(a)*** 


(ii)  Open  access  permits.  A  vessel  of 
the  United  States  that  has  not  been 
issued  a  limited  access  multispecies 
permit  is  eligible  for  and  may  be  issued 
an  open  access  multispecies  handgear. 
charter/party  or  nonregulated 
multispecies  permit  and  may  fish  for. 
possess  and  land  multispecies  finfish 
subject  to  the  restrictions  in  §  648.88.  A 
vessel  that  has  been  issued  a  valid 
limited  access  scallop  permit,  but  that 
has  not  been  issued  a  limited  access 
multispecies  pennit,  is  eligible  for  and 
may  be  issued  an  open  access  scallop 
multispecies  possession  limit  pennit 
and  may  fish  for,  possess  and  land 
multispecies  finfish  subject  to  the 
restrictions  in  %  648.88.  The  owner  of  a 
vessel  issued  an  open  access  permit  may 
request  a  different  open  access  permit 
category  by  submitting  an  application  to 
the  Regional  Director  at  any  time. 
•        *        •        •        * 

4.  In  $  648.14.  paragraph  (t)  is 
redesignated  as  paragraph  (u)  and  a  new 
paragraph  (t)  is  added  to  read  as  follows: 


$648.14 

•        **'•• 

(t)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraphs  (a) 
through  (h)  of  this  section,  it  is  unlawful 
for  any  person  owning  or  operating  a 
vessel  issued  a  nonregulated 
multispecies  permit  to  possess  or  land 
any  regulated  species  as  defined  in 
S  648.2.  or  violate  any  applicable 
provisions  of  $  648.88. 
**«**. 

S.  In  $  848.88.  paragraph  (d)  is  added 
to  read  as  follows: 

$648.88   Open  acoaas  pannK  reatrtctlona. 


(d)  A  vessel  issued  a  valid  open 
access  nonregulated  multispecies  permit 
may  possess  and  land  nonregulated 
multispecies.  The  vessel  is  subject  to 
rsatrictions  on  gear,  area,  and  time  of 
fishing  specified  in  $  648.80  and  any 
other  applicable  provisions  of  this  part. 
(FR  Doc  96-19465  Filed  7-30-96:  «:4S  ami 
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Ttiis  section  at  ttw  FEDERAL  REGISTER 
contains  notices  to  the  piMic  of  ttie  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  intefested 
persons  an  oppodunjty  to  participate  in  the 
rule  making  ptkv  lo  the  adaption  o(  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  MarfcMIng  Sarvica 
7  CFR  Part  983 

[Doekat  No.  FV96-W3-1  PR;  AO  F6V-S83- 
1) 

Pistachios  Grown  In  California, 
Arizona,  Nevada,  N«w  Maxico,  and 
Utah;  Hearing  on  Proposed  Marketing 
Agreetnent  and  Order  No.  083 

AOENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  hearing  on 

proposed  marketing  agreement  and 

order. 


:  Notice  is  hereby  given  of  a 
public  hearing  to  be  held  to  consider  a 
proposed  marketing  agreement  and 
order  to  cover  pistachios  grown  in 
California.  Arizona.  Nevada.  New 
Mexico,  and  Utah.  The  proposed 
program  would  include  auUiority  for 
mandatory  inspection,  and  grade,  pack, 
container  and  labeling  requirements.  A 
proposal  for  a  marketing  order  was 
submitted  on  behalf  of  the  pistachio 
industry  by  the  California  Pistachio 
Commission  (Commission)  and  the 
Western  Pistachio  Association 
(Association),  which  purport  to 
represent  nearly  all  of  the  industry.  The 
program  would  be  financed  by 
assessments  on  handlers  of  pistachios 
grown  in  the  production  area. 
Assessment  rates  would  be  established 
by  the  Secretary  of  Agriculture 
(Secretary),  based  on  the 
recommendations  of  a  committee 
appointed  by  the  Secretary  to 
administer  the  program.  The  conunittee 
would  consist  of  10  members  and  their 
alternates. 

DAICS:  The  hearing  will  be  held  in 
Fresno,  California,  begiiming  on  August 
20. 1996,  at  9:00  a.m.  If  necessary, 
additional  sessions  will  be  held  in 
Fresno  on  August  21-23. 
AOOHESSES:  The  hearing  will  be  held  in 
the  State  Building's  room  1036.  2550 
Mariposa  Mall,  at  the  comer  of  Tulare 


and  "O"  Street.  Fresno.  California. 

93721. 

FOR  FURTMER  INFORMATION  CONTACT: 

Copies  of  this  notice  of  hearing  may  be 

obtained  from: 

(1)  Maureen  T.  Pello,  Marketing 
Specialist,  Califomie  Marketing  Field 
Office,  USDA.  AMS.  2202  Monterey 
Street,  suite  1026,  Fresno,  California 
93721,  telephone  (209)  487-5901,  Fax 
(209)  487-5906;  or 

(2)  James  B.  Wendland,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
VegeUble  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  (202)  720- 
2170,  Fax  (202)  720-5698. 

(3)  Small  businesses  may  request 
information  on  compliance  with  this 
proposal  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491:  Fax  *  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This 

action  is  governed  by  the  provisions  of 
sections  556  and  557  of  title  5  of  the 
United  States  Code  and  is  therefore 
excluded  from  the  requirements  of 
Executive  Order  12866.  The  hearing  is 
called  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  saq.)  seeks  to  ensure  that 
within  the  statutory  authority  of  a 
program,  the  regulatory  and 
informational  requirements  are  tailored 
to  the  size  and  nature  of  small 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the 
hearing  on  the  possible  regulatory  and 
informational  impacts  of  the  proposal 
on  small  businesses. 

The  marketing  agreement  and  order 
proposed  herein  have  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  They  are  not  intended  to 
have  retroactive  effect.  If  issued,  the 
proposed  agreement  and  order  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 


handler  subject  to  an  order  may  file 

with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Over  the  last  five  years,  the 
Commission  and  the  Association  have 
facilitated  discussions  within  the 
pistachio  industry  regarding  the  merits 
of  establishing  a  Federal  marketing 
order  program.  Industry  members  have 
concluded  that  a  marketing  order 
program,  with  authority  for  mandatory 
inspection,  and  grade,  pack,  and 
container  requirements,  is  needed  to 
enable  the  pistachio  industry  to  improve 
returns  to  growers.  The  industry 
believes  that  an  effective  quaUty  control 
program  can  be  implemented  to  expand 
its  markets,  improve  grower  returns,  and 
increase  consumer  saUsbction. 

The  proposal  for  an  order  has  been 
widely  discussed  within  the  pistachio 
industry  for  at  least  five  years,  but  has 
not  yet  received  the  approval  of  the 
Secretary  of  Agriculture. 

Testimony  is  invited  at  the  hearing  on 
the  proposed  marketing  agreemenl  and 
order  (hereinafter  refenedio  as  the 
order)  and  on  all  the  recommendations 
and  proposals  contained  in  this  notice, 
as  well  as  any  appropriate  modifications 
or  alternatives. 

The  hearing  will  be  held  for  the 
purposes  of: 

(a)  Receiving  evidence  about  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed  marketing 
agreement  and  order  and  to  any 
appropriate  modifications  thereof; 

(b)  Determining  whether  the  handling 
of  pistachios  produced  in  the 
production  area  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  afiiects 
interstate  or  foreign  commerce: 

(c)  Determining  whether  there  is  a 
need  for  a  marketing  agreement  and 
order  for  pistachios; 
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(d)  Determining  the  eccnomic  impact 
of  the  proposed  marketing  agreement 
and  Older  on  the  industry  in  the 
proposed  production  area  and  on  the 
public  aSected  by  such  a  program;  and 

(a)  Determining  whether  the  piopoeed 
mariceting  agreement  and  order  or  any 
appropriate  modification  thereof  would 
tend  to  eBectuate  the  declared  policy  of 
the  Act. 

All  persons  wishing  to  submit  written 
material  as  evidence  at  the  hearing 
should  be  prepared  to  submit  four 
copies  of  such  material  st  the  hearing 
and  should  have  prepared  testimony 
available  for  presantatian  at  the  hearing 

From  the  time  this  notice  of  bearing 
is  iHuad  and  until  the  issuance  of  a 
final  dedsicHi  in  this  proceeding,  U.S. 
Department  of  Agriculture  (Department) 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  an  an 
ex-paite  basis  with  anyone  having  an 
interest  in  the  proceeding.  The 
prohibition  applies  to  employees  in  the 
following  ofanizational  units:  Office  of 
the  Secretary  of  Agriculture;  Office  of 
the  Administrator.  Agricultural 
Marliating  Service:  Office  of  the  General 
Counsel;  and  the  Fruit  and  Vegetable 
Divisian,  Agricultural  Marketing 
Service. 

Prooadurel  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
diacuased  at  any  time. 

Provisions  of  the  proposed  marketing 
agreement  and  order  follow.  Those 
sections  identified  with  an  asterisk  (*) 
apply  only  to  the  proposed  maikadng 
agreement  and  are  proposed  by  the 
Agricultural  Marketing  Service. 

Uat  of  Subfacts  ia  7  ere  P«t  M3 

Maricedng  agreements.  Pistachios, 
Reporting  and  ncordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7  of 
the  CFR.  Chapter  DC  be  amended  as 
follows: 

1.  Part  983  is  proposed  to  be  added  as 
follows: 

PART  993— PSTACtMS  QROWN  IN 
CAUFOflMA,  ARIZONA,  NEVADA, 
NEW  MEXICO,  AND  UTAH 

aukp«t— (Mar  RagiMIng  Handtag 


Sac 

M3.1  Secretary. 

983.2  Act 

M3.3  Pmson. 

M3.4  Production  am. 

M3.S  Pistachios. 

0(3.6  VartMias. 

9S3.7  ShellMl  pistachio. 

M3.8  Kanalwe^bt 


983.9 

Inshell  pistachio. 

983.10 
983.11 

Naturally  opoisd  pistachios. 
Artificislly  opened  pistachios. 

983.12 

Msrchantable  pistschios. 

983.13 

Substandard  pistachios. 

983.14 

Bleaching. 

983.15 

Blsndii«. 

983.16 

Growet 

983.17 

983.18 

Handler. 

983.19 

To  handle. 

98X20 

983.21 

Conunittse. 

983.22 

District 

983.23 

Books  snd  ncods. 

983.24 

Pack. 

983.25 

Container. 

983.26 

Part  and  subpart 

983.30 

Estsblisfament  and  membership. 

983.31 

Tsnn  of  office. 

983.32 

Nominatioo  piocsdures. 

983.33 

Sslactioo. 

983.34 

Fsiluie  to  nomiiuts. 

983.35 

Accspttnce. 

983.36 

Vacancies. 

983.37 

Altamate  mcmbais. 

983.38 

Proceduie. 

983.39 

Powers. 

983.40 

Duties. 

983.41 

C  ^M^pffHt^iff^n  ftOo  93COOQ0BC* 

983.42 

bp^ 

983.50 

Expenses. 

983.51 

Assessments. 

983.53 

Rsgnlstions 

983.60  Marketing  policy. 

983.61  IleconuDeDdstioa  far  raguistion 

983.62  Issuance  of  ragulaUons. 

983.63  Modification,  fuspension.  or 
termination  of  mgulatlons. 

983.64  bispection  and  certification. 

983.65  Substandard  pistachios 
983.(6    Exemptions. 


983.70  Reports  snd  rsconlkseping. 

983.71  Confidential  infonnsUoo. 

983.72  Other  reports. 


983.80  Compllsnce. 

983.81  Right  of  the  Sacretaiy. 

983.(2    Tennination  or  suspension  of  order. 

983.83  Procedure  upon  termination. 

983.84  EfEsct  of  termination  or  snwndmant 
983.(5    Peraoaal  liability. 

983.86    Separability. 
983.(7    D«*i)||ation. 
983.(8    Duration  of  iimnunities. 
983.89    Aaaots. 
983.90'    Counterperts. 
083.91'    AddiUonal  partlaa. 
063.92*    Order  with  marketing  agreement 
Aitfksrity:  7  U.S.C  601-674. 

Dalfadtioiis 

fN3.1    gaualiiii. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  of 
Agriculture  who  has  bean  detagatsd,  or 


to  whom  authority  may  haiaafter  be 
delegated,  the  authority  to  act  for  the 
Secralary. 

Act  means  Public  Act  No.  10,  73d 
Congress  (May  12, 1933),  as  amended 
and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (48  Stat.  31,  as 
amended;  7  U.S.C  601  et  $eq.). 

(MM    Psfaon. 

Person  meens  an  individiud, 
partnership,  corporadon,  trust, 
association,  or  any  other  businesa  unit 

9M3.4    Production  areiL 

Production  area  includes  the 
following  States:  California,  Arizona, 
Nevada,  New  Mexico,  and  Utah. 

Pistachios  means  the  nut  of  the 
pistachio  tree  of  the  genus  Pistacia  vera 
grown  in  the  production  area. 


|9n,S    Var 

Varieties  means  and  includes  all 
classifications,  subdivisions,  or  other 
types  of  pistachios  according  to  those 
definitive  characterisUcs  now  or 
hereafter  recognized  by  the  United 
States  Department  of  Agriculture  or 
recommended  by  the  Comndttee  and 
approved  by  the  Secretary.  The 
Ctuiuidttee,  with  the  approval  of  the 
Secretary,  may  exempt  any  individual 
variety  bom  any  or  all  regulations 
issued  under  this  part. 

IM3.7    sneUedpMaeMa 

Shelled  pistachio  means  a  pistachio 
kernel,  or  portion  of  a  kernel,  after  the 
pistachio  shell  has  been  removed. 

0M#,0    KaroeleMQhL 

Kernel  weight  means  the  weight  of  the 
kernels,  without  shells,  in  s  quantity  or 
lot  of  pistachios.  The  term  does  not 
include  Inedible  pieces  or  particles  of 
pistachio  kemela. 

f  M3.V    RtslieN  pMlBOlira, 

Inshell  pistachio  means  a  pistachio 
that  has  a  shell  that  has  not  been 
removed. 

latXIO   fMuraltyopansdpMaeitlo*. 

Naturally  opened  pistachios  means 
pistachios  that  are  iiishell  and  have 
opened  naturally  on  the  tree.  Tliis 
definition  may  be  modified  based  on  a 
recommendation  made  by  the 
Committee  and  approved  by  the 
Secretary. 

|tt3.11    AfWioWly  opaoad  pIMnMiw. 

Artifidalfy  opened  pistachios  means 
pistachios  that  are  inshell  and  have  not 
opened  naturally  on  the  tree  btit  have 
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been  opened  by  hand,  mechanical,  or 
other  means.  This  definition  may  be 
modified  based  on  a  recommendation 
made  by  the  Conunittee  and  approved 
by  the  Secretary. 

f9a3.12    Marohantabie  pMachlos. 

Merchantable  pistachios  means 
inshell  and  shelled  pistachios  that  meet 
the  minimum  grade  regulations  in  effect 
pursuant  to  §  983.62. 


IM3.13 

Substandard  pistachios  means 
pistachios,  inshell  or  shelled,  that  do 
not  meet  the  minimum  grade 
regulations  in  effect  pursuant  to 
§963.62. 

IM3.14    BleaoMng. 

Bleaching  means  to  cause  pistachios 
to  be  treated,  directly  or  indirectly,  with 
hydrogen  peroxide,  or  other  chemicals 
or  products  to  remove  shell  stains. 

(983.15    Blending. 

Blending  means  to  commingle  or 
cause  to  be  commingled,  artificially 
opened  pistachios  with  naturally 
opened  pistachios. 

(083.16    Qnwar. 

Grower  is  synonymous  with  producer 
and  means  any  person  engaged  in  a 
proprietary  capacity  in  the  commercial 
production  of  pistachios. 

1983.17  Toprocaaa. 

To  process  means  to  hull  and  dry,  in 
preparation  for  market,  pistachios  from 
one's  own  production  or  pistachios 
received  fitim  another  producer. 

1083.18  Handler. 

Handler  means  any  person  engaged  in 
the  activities  defined  in  §  983.19.  For 
purposes  of  this  part,  there  are  two 
types  of  handlers,  processing  and  non- 
processing.  A  processing  handler  is  a 
handler  who  engages  in  the  activities 
defined  in  §  983.19(a).  A  non-processing 
handler  is  a  handler  who  engages  in  the 
activities  defined  in  S  983.19(b). 


(983.10    Tot 

(a)  By  a  processing  handler. 

(1)  To  handle  means  to  process 
pistachios;  or 

(2)  To  process  pistachios  and  further 
prepare  them  for  market  by  sorting, 
sizing,  shelling,  roasting,  cleaning, 
salting,  packaging,  or  cause  such 
pistachios  to  be  placed  in  the  current  of 
commerce  by  marketing,  distributing, 
selling,  consigning  or  ^pping. 

MBya  non-processing  handler. 

(1)  To  handle  means  to  receive 
pistachios  after  they  have  been 
processed  and  further  prepare  them  for 
market  by  sorting,  sizing,  shelling. 


roasting,  cleening,  salting  or  packaging; 
or 

(2)  To  receive  pistachios  after  they 
have  been  processed  and  further  prepare 
them  for  market  as  described  in 
paragraph  (b)(1)  of  this  section  and 
cause  such  pistachios  to  be  placed  in 
the  current  of  commerce  by  marketing, 
distributing,  selling,  consigning  or 
shipping. 

(c)  To  handle  shall  not  include  the 
transportation  of  pistachios  by  a 
common  or  contract  carrier  owned  by 
another  person  or  the  transportation  of 
pistachios  within  the  prtxluction  area 
from  the  orchard  to  the  processing 
facility. 

(063.20    Production  year. 

Production  year  is  synonymous  with 
fiscal  period  and  marketing  season  and 
means  the  period  beginning  on 
September  1  and  ending  on  August  31 
of  each  year  or  such  other  period  as  may 
be  recommended  by  the  Committee  and 
approved  by  the  ScK^etary. 

(063.21    CommKMe. 

Conunittee  means  the  Pistachio 
Administrative  Committee  established 
pursuant  to  %  983.30. 

(063.22    OistitcL 

District  means  any  of  the  following 
geographical  areas  within  the 
production  area: 

(a)  District  I  shall  include  the 
California  counties  of  Tulare,  Kern,  San 
Bernardino,  San  Luis  Obispo.  Santa 
Barbara,  Ventura,  Los  Angeles,  Orange, 
Riverside,  San  Diego,  and  Imperial; 

(b)  District  2  shall  include  the 
California  counties  of  Kings,  Fresno, 
Madera,  and  Merced; 

(c)  District  3  shall  consist  of  all 
counties  in  the  State  of  California  which 
are  not  included  in  Districts  1  and  2; 
and 

(d)  District  4  shall  consist  of  all 
counties  in  the  Slates  of  Arizona. 
Nevada,  New  Mexico,  and  Utah. 

(083.23    Books  and  raeoms. 

Books  and  records  means  books, 
papers,  records,  copies  of  income-tax 
reports,  accounts,  correspondence, 
contracts,  documents,  memoranda,  or 
other  data  pertaining  to  matters  relating 
to  the  activities  subject  to  the  provisions 
of  this  part. 

(083.24    Pack. 

Pack  means  the  specific  arrangement, 
weight,  count,  or  grade4>f  a  quantity  of 
pistachios  in  a  particular  type  and  size 
of  container,  or  any  combination 
thereof. 


(003.25    Conlalnar. 

Container  means  a  )ar,  box,  bag,  bin, 
carton,  case,  package,  or  any  other  type 
of  receptacle  used  in  the  packaging  or 
handling  of  pistachios. 

(Oa3.2S   PMandaybpat. 

Port  means  the  order  regulating  the 
handling  of  pistachios  grown  in  the 
States  of  California,  Arizona.  Nevada, 
New  Mexico,  and  Utah,  and  all  rules, 
regulations,  and  supplementary  oiders 
issued  thereunder,  and  the  aforesaid 
order  shall  be  a  subpart  of  such  part. 

Administrative  Conunittee 

(083JO    EstabMshmant and  memberatilp. 

A  Pistachio  Administrative 
Committee,  consisting  of  10  members 
and  alternates,  is  hereby  established. 
Each  member  shall  have  an  alternate 
member  who  shall  have  the  same 
qualifications  as  the  member  for  whom 
he  or  she  is  an  alternate.  Seven  grower 
members  shall  be  from  Districts  lr2, 
and  3.  An  additional  grower  member 
shall  be  an  at-large  member  and  shall  be 
the  grower  who  has  produced  the  largest 

Quantity  of  pistachios  from  any  district 
uring  the  production  year  prior  to 
nomination.  Of  the  seven  growers  from 
Districts  1, 2,  and  3,  three  members 
shall  be  from  District  1 ,  three  shall  be 
from  District  2,  and  one  shall  be  from 
District  3.  One  processing  handler 
member  shall  be  an  at-large  member  and 
shall  have  processed  the  largest  quantity 
of  assessed  pistachios  from  any  district 
during  the  year  prior  to  nomination.  The 
tenth  member  shall  be  from  District  4 
and  can  be  either  a  prxx»ssing  handler 
or  grower. 

(06331    Termotomca. 

Elected  grower  members  and  grower 
alternate  members  of  the  Committee 
shall  serve  for  terms  of  two  years,  but 
initial  elected  grower  members  and 
alternates  shall,  through  a  lottery,  be 
seated  for  terms  of  1  or  2  years  so  that 
approximately  half  of  the  memberships' 
terms  expire  each  year.  Initial  terms  for 
members  and  alternate  members  filling 
mandated  seats  shall  be  as  follows: 
District  4  member — 2  years,  largest 
grower  member — 1  year,  largest 
processing  handler  member — 1  year. 
Each  member  and  alternate  member 
shall  continue  to  serve  until  his  or  her 
successor  is  selected  and  has  qualified. 
The  term  of  office  shall  begin  on  July  1st 
of  each  year,  or  as  soon  thereafter  as 
possible,  or  such  other  date  as 
recommended  by  the  Conunittee  and 
approved  by  the  Secretary.  Conmiittee 
members  and  alternates  may  serve  up  to 
four  consecutive,  two-year  terms  of 
office. 
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IM3.32    Nominalion  praowkiTM. 

Nomination  of  Committee  members 
and  alternates  shall  follow  the 
piocedures  set  forth  below: 

(a)  For  purposes  of  nominating  the 
members  and  alternates  of  the  initial 
Committee,  the  Sacrstary  shall  conduct 
nominations  by  mail; 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  Committee  shall 
hold,  or  cause  to  be  held,  not  later  than 
March  1st  of  each  year,  or  such  other 
date  as  may  be  specified  by  tha 
Secretary,  a  meting  or  meetings  of 
growers  in  each  district  for  the  purpose 
of  designating  nominees  to  serve  as 
grower  members  and  alternates  on  the 
Committee.  Any  such  meetings  shall  be 
supervised  by  the  Committee,  which 
shall  prescribe  such  procedures  as  shall 
be  reasonable  and  fair  to  all  persons 
concerned; 

(c)  Nominations  in  any  or  all  districts 
may  be  conducted  hy  mail  in  a  manner 
recommended  by  the  Committee  and 
approved  by  the  Secretary: 

(d)  If  a  nomination  meeting  is  held, 
only  persons  present  at  nomination 
meetings  may  participate  in 
nominations.  Growers  who 
commercially  produce  pistachios  during 
the  current  production  year  will  be 
eligible  to  vote.  Any  person  nominated 
by  growers  shall  certify  that  he  or  she 

is  engaged  in  the  business  of  producing 
pistachios  for  market  as  an  owner, 
director  or  employee  of  a  producing 
entity.  Each  grower  shall  be  entitled  to 
cast  only  one  vote  for  each  position  to 
be  filled  in  the  district  in  which  such 
grower  produces.  No  grower  shall 
participate  in  the  nomination  of 
members  in  more  than  one  district.  If  a 
grower  grows  pistachios  in  more  than 
one  district,  such  grower  shall  select  the 
district  in  which  such  grower  will  so 
participate  and  notify  the  Committee  of 
such  choice.  Proxy  voting  shall  not  be 
permitted; 

(e)  Nominees  shall  provide 
background  informatirai  fior  the  purpose 
of  informing  voters  about  their 
qualifications.  Candidates  for 
nomination  shall,  upon  the  request  of 
the  Committee,  submit  all  necessary 

.  documents  in  order  to  establish 
qualifications  for  nomination;  and 

(f)  Not  more  than  three  members  and 
three  alternates  on  the  Committee  shall 
be  peisons  employed  by,  or  connected 
in  a  proprietary  capacity  with,  the  same 
corporation,  firm,  partnership, 
association,  or  business  organization.  In 
addition,  only  one  elected  member  and 
one  elected  alternate  in  any  one  district 
shall  be  employed  by,  or  connected  in 

a  proprietary  capacity  with,  the  same 
corporation,  firm,  partnership, 
association,  or  business  oiganizatioii. 


exclusive  of  the  at-large  members.  Any 
alternate  serving  in  the  same  district  as 
a  member  where  both  are  employed  by, 
or  connected  in  a  proprietary  capacity 
with  the  same  corporation,  firm, 
partnership,  association,  or  business 
oiganizaUon,  shall  serve  as  the  alternate 
to  that  member.  In  the  case  of  a 
producer  cooperative,  a  person  will  not 
be  deemed  to  be  connected  in  a 
proprietary  capacity  with  the 
cooperative,  notwitiistanding  any 
.outstanding  retains,  contributions,  or 
other  financial  indebtedness  owed  by 
the  cooperative  to  the  person,  if  the 
person  has  not  marketed  pistachios 
through  the  cooperative  pursuant  to  a 
membsrship  agreement  during  the 
current  and  the  preceding  marketing 
season.  The  qualifications  of  a  member 
or  alternate  must  continue  throughout 
the  entire  term  of  office. 

(g)  For  the  at-large  grower  member 
position,  the  Committee  shall  notify  the 
grower  who  has  produced  the  largest 
quantity  of  pistachios  from  any  district 
during  the  production  year  prior  to 
nomination.  Such  grower  shall  provide 
the  Committee  with  the  names  of  the 
member  and  ahemate  who  he  or  she 
nominates  to  serve  on  the  Committee. 
The  Committee  shall  then  provide  those 
names  to  the  Secretary. 

(h]  For  the  at-large  handler  member 
position,  the  Committee  shall  notify  the 
processing  handler  who  processed  the 
largest  quantity  of  assessed  pistachios 
from  any  district  during  the  year  prior 
to  nomination.  Such  handler  shall 
provide  the  Conunittee  with  the  names 
of  the  member  and  alternate  who  he  or 
she  nominates  to  serve  on  the 
Conmiittee.  The  Committee  shall  then 
provide  those  names  to  the  Secretary. 

(i)  For  the  District  4  position,  which 
can  be  filled  by  a  grower  or  handler. 
only  growers  will  be  eligible  to 
nominate  and  vote  for  persons  to  fill 
that  member  and  alternate  position. 

|9S3,33    aHacMen. 

From  the  nominations  made  purstiant 
to  $  983.32  or  from  other  qualified 
persons,  the  Secretary  Shall  select  the  10 
members  of  the  Committee  and  an 
alternate  for  each  such  member. 

1983^4   FaHuratonomtaMe. 

If  nominations  are  not  made  within 
the  time  and  in  the  marmer  prescribed 
in  S  983.32.  the  Secretary  may.  without 
re^rd  to  nominations,  select  the 
members  and  alternate  members  of  the 
Committee  on  the  basis  of  the 
representation  provided  for  in  $983.30. 

Each  person  to  be  selected  by  the 
Secretary  as  a  member  or  as  an  alternate 


member  of  the  Conunittee  shall,  prior  to 
such  selection,  qualify  by  advising  the 
Secretary  that  he/she  agrees  to  serve  in 
the  position  for  which  nominated  for 
selection. 

To  fill  any  vacancy  occasioned  by  the 
bilure  of  any  person  selected  as  a 
member  or  as  an  alternate  member  of 
the  Committee  to  qualify,  or  in  the  event 
of  the  death,  removal,  resignation,  or 
disqualification  of  any  member  or 
alternate  member  of  the  Committee,  a 
successor  for  the  unexpired  term  of  such 
member  or  alternate  member  of  the 
Committee  shall  be  nominated  and 
selected,  in  the  manner  specified  in 
$$  983.32  and  983.33.  If  the  names  of 
nominees  to  fill  any  such  vacancy  are 
not  made  available  to  the  Secretary 
within  a  reasonable  time  after  such 
vacancy  occurs,  the  Secretary  may  fill 
such  vacancy  without  regard  to 
nominations,  which  selection  shall  be 
made  on  the  basis  of  representation 
provided  for  in  §  983.30. 

(963,37    Altemsla  nwivibefs* 

An  alternate  member  of  the 
Committee,  during  the  absence  of  the 
member  for  whom  that  individual  is  an 
alternate,  shall  act  in  the  place  and 
stead  of  such  member  and  perform  such 
other  duties  as  assigned.  In  the  event  of 
the  death,  removal,  resignation,  or 
disqualification  of  a  member,  the 
alternate  of  such  member  shall  act  for 
him  or  her  until  a  successor  for  such 
member  is  selected  and  has  qualified. 

1 9*3.38    Prooedura. 

(a|  Six  members  of  the  Committee  or 
altenute  members  acting  for  members, 
shall  constitute  a  quorum  at  an 
assembled  meeting  of  the  Committee, 
and  any  action  of  the  Committee  shall 
require  the  concurring  vote  of  at  least 
six  members:  Provided,  That  actions  of 
the  Committee  with  respect  to  the 
following  issues  shall  require  at  least 
eight  concurring  votes  regarding  any 
recommendation  for  adoption  or  changa 
in: 

(1)  Minimum  grade  and  quality 
regulations; 

(2)  Packaging  regulations; 

(3)  Aflatoxin  regulations; 

(4)  Either  a  food  chemical  regulation 
or  a  regulation  regarding  the  blending  of 
artificially  and  naturally  opened 
pistachios; 

(5)  Any  change  caused  by 
establislunent  or  changes  in  inspection 
programs; 

(6)  Any  change  in  bylaws, 
administntive  or  nomination 
procedures; 
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(7)  Approval  of  an  aimual  budget 
exceeding  */i  of  one  percent  (.5%)  of  the 
farm  gate  crop  value;  and 

(8)  Approval  to  borrow  funds  as 
necessary. 

(b)  The  Committee  may  provide  for 
meetings  by  telephone,  telegraph, 
facsimile,  or  other  means  of 
communication,  and  any  vote  cast  at 
such  meetings  shall  be  confirmed 
pnmiptly  in  writing:  Provided:  That  if 
an  assembled  meeting  is  held,  all  votes 
shall  be  cast  in  person. 

f  983,39    Powsfa. 

The  Committee  shall  have  the 
following  powers: 

(a)  To  administer  the  provisions  of 
this  part  in  accordance  with  its  terms; 

(b)  To  make  and  adopt  rules  and 
regulations  to  effectuate  the  terms  and 
provisions  of  this  part; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  this  part:  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  part. 

The  Committee  shall  have  among 
others,  the  following  duties: 

(a)  To  select  from  among  its  memben 
such  officers  and  adopt  bylaws  and 
rules  for  the  conduct  of  its  meetings  as 
it  deems  advisable,  and  to  define  the 
duties  of  such  officers; 

(b)  To  submit  to  the  Secretary  prior  to 
the  beginning  of  each  fiscal  period  a 
budget  for  such  fiscal  period,  including 
a  report  and  explanation  of  the  items 
appearing  therein  and  a 
reconunendation  as  to  the  rate  of 
assessment  for  such  period; 

(c)  To  act  as  intermediary  between  the 
Secretary  and  any  pr(x»ssing  handler 
and  grower; 

(d)  To  investigate  and  assemble  data 
on  the  growing,  handling  and  marketing 
conditions  with  respect  to  pistachios; 

(e)  To  keep  minutes,  books  and 
records  which  will  clearly  reflect  all  of 
its  acts  and  transactions,  and  such 
minutes,  books  and  records  shall  be 
available  for  exaitunation  by  the 
Secretary  at  any  time; 

(0  To  furnish  to  the  Secretary  such 
available  information  as  requested; 

(g)  To  appoint  such  employees  as  it 
deems  necessary  and  determine  their 
salaries,  define  their  duties  and  fix  the 
bonds  of  the  Committee; 

(h)  To  cause  the  books  of  the 
Committee  to  be  audited  by  one  or  more 
certified  public  accountants  approved 
by  the  Committee  at  least  once  for  each 
nuirketing  year  and  at  such  other  times 
as  the  Committee  deems  necessary  or  as 
the  Secretary  may  request,  and  to  file 
with  the  Secretary  reports  of  all  audits, 


including  quarterly  financial  reports 
made,  and  to  make  available  to  the 
industry,  such  audits  that  do  not 
contain  confidential  data; 

(i)  To  give  the  Secretary  the  same 
notice  of  the  meetings  of  the  Conunittee 
as  is  «ven  to  its  members; 

(j)  To  fiimish  to  the  Secretary  a 
written  report  of  the  proceedings  of  each 
meeting  of  the  Conunittee; 

Ck)  To  follow  the  Secretary's 
guidelines  in  considering  and 
recommending  regulatory  actions: 

(1)  To  investigate  compliance  with  the 
provisions  of  this  part;  and 

(m)  With  the  approval  of  the 
Secretary,  to  redefine  the  districts  into 
which  the  production  area  is  divided 
and  to  reapportion  the  representation  of 
any  district  on  the  Committee:  Provided. 
That  any  such  changes  shall  reflect, 
insofar  as  practicable,  shifts  in  pistachio 
production  within  the  districts  and  the 
production  area. 

(98341    Ootnpanaatton  and  sivanasa. 

The  members  of  the  Committee,  and 
the  alternate  members  when  acting  as 
members,  shall  serve  without 
compensation  but  shall  be  allowed  their 
necessary  actual  expenses,  as  approved 
by  the  Conunittee:  Provided,  That  the 
Conunittee  may  request  the  attendance 
of  one  or  more  alternates  not  acting  as 
members  at  any  meeting  of  the 
Committee,  and  such  alternates  may  be 
allowed  their  necessary  expenses. 

(983.42    AnnuX  report 

The  Committee  shall,  as  soon  as  is 
practicable  after  the  close  of  each 
marketing  season,  prepare  and  mail  an 
annual  report  to  the  Secretary  and  make 
a  copy  available  to  each  grower  and 
handier  who  requests  a  copy  of  the 
report. 

Expenses  and . 


(983.60 

The  Conunittee  is  authorized  to  incur 
such  expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  inciured 
during  each  production  year  for  the 
maintenance  and  functioning  of  the 
Committee  and  for  such  other  purposes 
as  the  Secretary  may.  pursuant  to  the 
provisions  of  this  part,  determine  to  be 
appropriate.  The  funds  to  cover  such 
expenses  shall  be  acquired  in  the 
manner  prescribed  in  $  983.51. 


(983,51 

(a)  As  jiis  or  her  pro  rata  share  of  the 
expenses  which  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
the  Committee  during  a  production 
year,  each  processing  handler  diuing 
such  period  shall  pay  to  the  Committee, 
upon  demand,  assessments  on  all 


pistachios  so  processed.  Assessments 
shall  be  based  on  pounds  of  edible. 
inshell  pistachios  processed.  The 
payment  of  assessments  for  the 
maintenance  and  functioning  of  the 
Conunittee  may  be  required  under  this 
part  throughout  the  period  it  is  in  efiect. 
irrespective  of  whether  particular 
provisions  thereof  are  suspended  or 
became  inoperative. 

(b)  The  Secretary  shall  fix  the  rate  of 
assessment  to  be  paid  by  each  such 
person  during  a  production  year  in  an 
amount  designed  to  secure  sufficient 
funds  to  cover  the  expenses  which  may 
be  incurred  during  such  period.  Such 
expenses  may  include  an  item  for 
accumulation  and  maintenance  of  an 
operating  reserve  fund  not  to  exceed 
approximately  two  production  years' 
budgeted  expenses.  At  any  time  during 
or  after  the  production  year,  the 
Secretary  may  increase  the  rate  of 
assessment  in  order  to  secure  sufficient 
limds  to  cover  any  later  finding  by  the 
Secretary  relative  to  the  expenses  which 
may  be  incurred:  Provided,  That  any 
assessment,  excluding  any  amount 
collected  purauant  to  $  983.64(e).  must 
be  limited  to  a  maximum  assessment  of 
^/i  of  one  percent  (.5%)  of  the  latest 
farm-gate  crop  value  unless  the  annual 
budget  exceeding  that  amount  has  been 
approved  in  accordance  with  the  super 
majority  required  in  $  983.38(a).  The 
Conunittee  may  accept  the  payment  of 
assessments  in  advance,  and  may  also 
borrow  money  for  such  purposes. 

(c)  Any  processing  handler  who  fails 
to  pay  an  assessment  within  the  time 
required  by  the  Committee  shall  pay  to 
the  Committee  a  late  charge  of  10 
percent  of  the  amount  of  the  assessment 
determined  to  be  past  due  and.  in 
addition,  interest  on  the  impaid  balance 
at  the  rate  of  1*A  percent  per  month  or 
such  other  figures  as  recommended  by 
the  Committee  and  approved  by  the 
Secretary. 

(983,83    AocounHng. 

(a)  If.  at  the  end  ofa  production  year, 
the  assessments  collected  are  in  excess 
of  expenses  incurred,  such  excess  shall 
be  accounted  for  in  accordance  with  one 
of  the  following: 

(1)  If  such  excess  is  not  retained  in  a 
reserve,  as  provided  in  paragraph  (a)(2) 
of  this  section,  it  shall  be  refunded 
proportionately  to  the  persons  from 
whom  it  was  collected  in  accordance 
with  §  983.51(a):  Provided.  That  any 
siun  paid  by  a  person  in  excess  of  his 
or  her  pro  rata  share  of  the  expenses 
during  any  production  year  may  be 
applied  by  the  Committee  at  the  end  of 
such  production  year  as  credit  for  such 
person,  toward  the  Committee's  fiscal 
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operations  of  the  following  production 
year: 

(2)  Tba  Committee,  with  the  approval 
of  the  Secretary,  may  carry  over  such 
excess  into  subsequeat  production  years 
as  s  reserve:  Provided,  That  funds 
already  in  the  reserve  do  not  exceed 
approximately  two  production  year's 
budgeted  expenses.  Such  reserve  funds 
may  be  used: 

(i)  To  defray  expenses,  during  any 
production  year,  prior  to  the  time 
sssessment  income  is  sufficient  to  cover 
such  expenses: 

(ii)  to  cover  deficits  incurred  during 
any  production  year  when  assessment 
income  la  less  than  expenses; 

(iii)  lo  defray  expenses  inciured 
during  any  period  when  any  or  all 
provisions  of  this  part  are  suspended  or 
are  inoperative;  and. 

(iv)  to  cover  necessary  expenses  of 
liquidation  in  the  event  of  termination 
of  this  part.  Upon  such  teiminstion,  any 
funds  not  required  to  defray  the 
necessary  expenses  of  liquidation  shall 
be  disposed  of  in  such  manner  as  the 
Secretary  may  determine  to  be 
appropriate:  Provided,  That  to  the  extent 
practical,  such  funds  shall  be  returned 
pro  rata  to  the  persons  from  whom  such 
funds  were  collected: 

(b)  All  funds  received  by  the 
Conunittee  pursuant  to  the  provisions  of 
this  part  shall  be  used  solely  for  the 
purpose  specified  in  this  part  and  shaU 
be  accounted  for  in  the  manner 
provided  in  this  part.  The  Secretary  may 
at  any  time  require  the  Committee  and 
its  members  to  account  for  all  receipts 
and  disbursements:  and 

(c)  Upon  the  removal  or  expiration  of 
the  term  of  office  of  any  member  of  the 
Committee,  such  member  shall  account 
for  all  receipts  and  disbursements  and 
deliver  all  Committee  property  and 
funds  in  his  or  her  possession  to  the 
Committee,  and  shall  execute  such 
assignments  and  other  instruments  as 
may  be  necessary  or  appropriate  to  vest 
in  the  Committee  full  title  to  all  of  the 
Committee  property,  funds,  and  claims 
vested  in  such  member  purstiant  to  this 
port. 

Regulatioiis 

|M3.6a    Maitetlng  policy. 

Each  season  prior  to  making  any 
recommendations  pursuant  to  $983.61, 
the  Committee  may  adopt  a  report 
setting  forth  its  marketing  policy  for  the 
ensuing  season.  Such  marketing  policy 
report  may  contain  information  relative 
to: 

(a)  The  estimated  total  production  of 
pistachios  within  the  production  area; 

(b)  The  expected  general  quality  of 
pistachios  in  the  production  area  and  in 

'  other  areas; 


(c)  The  expected  dwnand  conditions 
for  pistachios  in  difierent  market 
outMts; 

(d)  The  expected  shipments  of 
pistac^os  produced  in  the  production 
area  and  in  areas  outside  the  production 
area; 

(e)  Supplies  of  competing 
commodities; 

(f)  Other  fscton  having  a  bearing  on 
the  marketing  of  pistachios:  and 

(g)  The  type  of  regulations  expected  to 
be  reconunanded  during  the  season. 

|M9,«1    RaeonmandeiionforraguMlona. 

(a)  Whenever  the  Committee  deems  it 
advisable  lo  regulate  the  handling  of  any 
variety  or  varieties  of  pistachios  in  the 
manner  provided  in  §  983.62,  it  shall  so 
recommend  to  the  Secretary. 

(bl  In  arriving  at  its  recommendations 
for  regulation  pursuant  to  paragraph  (a) 
of  this  section,  the  Committee  shall  give 
consideration  to  current  information 
with  respect  to  the  factors  afiiBcting  the 
supply  and  demand  for  pistachios 
during  the  period  or  periods  when  it  is 
proposed  that  such  regulations  should 
be  made  effiactive.  Wiui  each 
recommendation  for  regulation,  the 
Committee  shall  submit  to  the  Secretary 
the  data  and  information  on  which  the 
recommendation  is  predicated  and  other 
available  information  as  the  Secretary 
may  request 

}M3.62    tauenoe of reguMlons. 

(a)  The  Secretary  shall  regulate,  in  the 
manner  specified  in  this  section,  the 
handling  of  pistachios  whenever  the 
Secretary  finds,  from  the 
recommendations  and  information 
submitted  by  the  Committee,  or  from 
other  available  information,  that  such 
regulations  will  tend  to  effectuate  the 
declared  policy  of  the  act.  Such 
regulations  may: 

(1)  Umit  during  any  period  or 
periods,  the  shipment  of  pistachios  by 
establishing,  in  terms  of  grades, 
minimum  standards  of  quality, 
including  standards  for  aflatoxin, 
bleaching,  and  the  blending  of 
artificially  and  naturally  opened 
pistachios; 

(2)  Limit  during  any  period  or 
periods,  the  use  of  speciGed  containers 
for  shipment; 

(3)  Fix  the  size,  capacity,  weight, 
dimensions,  markings,  labeling,  or  pack 
of  the  container,  or  containers,  which 
may  be  used  in  the  packaging  or 
processing  of  pistachios;  and 

(4)  Prescribe  different  requirements 
under  paragraphs  (a)(1)  through  (a)(3)  of 
this  section  for  the  handling  of  any 
variety  of  pistachios  to'destinations 
within  any  geographical  area  or  market 
type  identified  and  recommended  by 


the  Committee  and  approved  by  the 
Secretary. 

(b)  The  Committee  shall  be  informed 
immediately  of  any  such  regulation 
issued  by  the  Secretary  and  the 
Conunittee  shall  promptly  give  notice 
thereof  to  processing  handlera  and  non- 
processing  haiuilefs,  each  of  whom  vdll 
be  bound  by  any  sudi  regulation. 


(a)  In  the  event  the  Committee  at  any 
time  finds  that,  by  reason  of  changed 
conditions,  any  regulations  Issued 
punuant  to  $  883.62  should  be 
modified,  suspended,  or  terminated,  it 
shall  so  recommend  to  the  Secietaiy. 

(b)  Whenever  the  Secretary  finds  from 
the  reconmtendations  and  information 
submitted  by  the  Committee  or  from 
other  available  information,  that  a 
regulation  should  be  modified, 
suspended,  or  terminated  with  respect 
to  any  or  all  shipments  of  pistachios  in 
order  to  effectuate  the  declared  policy  of 
the  act,  the  Secretary  shall  modify, 
suspend,  or  terminate  such  regulation.  If 
the  Secretary  finds  that  a  regulation 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  act,  the 
Secretary  shall  suspend  or  terminate 
such  regulation.  On  the  same  basis  and 
in  like  maimer  the  Secretary  may 
terminate  any  such  modification  or 
suspension. 

(M3.M    Inspection  and  eertmcatlon. 

(a)  Incoming  inspection.  Whenever 
the  processing  of  any  variety  of 
pistachios  is  regulated  pursuant  to 
%  983.62,  each  processing  handler  who 
receives  pistachios  from  a  grower  to  hull 
and  dry  may  be  required  to  have  such 
pistachios  inspected  by  the  Federal  or 
Federal-State  Inspection  Service  or  such 
other  inspection  service  as  may  be 
recommended  by  the  Committee  and 
approved  by  the  Secretary.  Such 
pistachios  shall  be  certified  as  meeting 
the  applicable  requirements  of  such 

TIation. 
I  Outgoing  inspection.  Whenever 
the  handling  of  any  variety  of  pistachios 
is  regulated  pursuant  to  §  983.62,  each 
person  who  handles  pistachios,  prior  to 
the  sale,  consignment,  shipment, 
marketing  or  distribution  of  such 
pistachios,  may  be  required  to  have 
such  pistachios  inspected  by  the  Federal 
or  Federal-State  Inspection  Service  or 
such  other  inspection  service  as  may  be 
recommended  by  the  Committee  and 
approved  by  the  Secretary.  Such 
pistachios  shall  be  certified  as  meeting 
the  applicable  requirements  of  such 
regulation:  Provided,  That  inspection 
and  certification  shall  be  required  for 
pistachios  which  previously  have  been 
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so  inspected  and  certified,  only  if  such 
pistachios  have  been  regraded.  resorted, 
repackaged,  or  in  any  other  way  further 
prepared  for  market. 

(c)  Promptly  after  iiupection  and 
certification  as  prescribed  in  paragraphs 
(a)  or  (b)  of  this  section,  each  such 
handler  shall  submit,  or  cause  to  be 
submitted,  to  the  Committee  a  copy  of 
the  certificate  of  inspection  issued  with 
respect  to  such  pistachios.  The 
Commitiee  may,  with  the  approval  of 
the  Secretary,  prescribe  rules  and 
regulations  to  waive  the  inspection 
requirements  of  this  section  where  it  is 
determined  that  it  is  not  practicable  to 
provide  inspection  at  the  time  and  place 
designated:  Provided,  That  all 
shipments  made  under  such  waiver 
shall  comply  with  all  regulations  in 
effect. 

(d)  The  Committee  may,  with  the 
approval  of  the  Secretary,  establish  a 
period  prior  to  shipment  during  which 
the  inspections  required  by  this  section 
must  be  performed. 

(e)  The  Commitiee  may  enter  into  an 
agreement  with  the  Federal  and  Federal- 
State  Inspection  Services  or  other 
approved  inspection  services,  with 
respect  to  the  costs  of  the  inspection 
required  by  paragraphs  (a)  and  (b|  of 
this  section,  and  may  collect  bom 
handlers  their  respective  pro  rata  shares 
of  such  costs. 

(f)  The  Commitiee,  with  the  approval 
of  the  Secretary,  may  prescribe  rules 
and  regulations  to  administer  this 
section. 

faB3,M    Substandard  platachtoe. 

The  Conunittee  shall,  with  the 
approval  of  the  Secretary,  estabUsh  such 
reporting  and  disposition  procedures  as 
it  deems  necessary  to  ensure  that 
pistachios  which  do  not  meet  the 
effective  incoming  and/or  outgoing 
minimum  standards  do  not  enter  normal 
market  outlets  for  merchantable 
pistachios. 

(983.88    Enmpttons. 

The  Committee,  with  the  approval  of 
the  Secretary,  may  prescribe  exemptions 
based  on  minimum  quantity  or  other 
factors  for  certain  shipments  of 
pistachios  from  the  provisions  specified 
in  S§  983.51  and  983.64.  The 
Committee,  with  the  approval  of  the 
Secretary,  may  prescribe  safeguards  to 
prevent  pistachios  handled  pursuant  to 
this  section  from  entering  the  chaimels 
of  trade  for  other  than  the  pivpoae 
authorized. 

Kepofti 

IM3.70    Rapofts end  racordtaaptng. 

(a)  Upon  request  of  the  Committee. 
made  with  the  approval  of  the  Secretary, 


each  handler  shall  furnish  to  the 
Commitiee,  in  such  maimer  and  at  such 
time  as  it  may  prescribe,  such  reports 
and  other  information  as  may  be 
necessary  for  the  Committee  to  perform 
its  duties  under  this  part. 

(b)  Such  reports  may  include,  but  are 
not  necessarily  limited  to,  the  following: 

(1)  The  name,  address,  telephone 
number  of  the  handler,  and  other 
identifying  information  as  appropriate; 

(2)  Ine  quantities  of  pistachios, 
shelled  and  inshell,  received  by  such 
handler; 

(3)  The  quantities  of  pistachios, 
shelled  and  inshell,  disposed  of  by  such 
handler; 

(4)  The  manner  of  disposition  and 
disposition  dates  of  such  pistachios: 

(5)  The  quantity  of  pistachios,  shelled 
and  inshell,  held  in  inventory  by  such 
handler: 

(6)  The  quantity  of  merchantable 
pistachios  processed: 

(7)  A  listing  of  such  handler's  growers 
including  name,  address,  telephone 
number  and  location  of  grower  acreage; 
and 

(8)  Identification  of  the  inspection 
certificate  or  waiver  puisuant  to  which 
the  pistachios  were  processed. 

(c)  Each  handler  shall  maintain  for  at 
least  four  succeeding  years  such  records 
of  the  pistachios  received  and  disposed 
of  by  such  handler  as  may  be  necessary 
to  verify  reports  submitted  to  the 
Conunittee  pursuant  to  this  section. 

(883.71    Confldannal  Inlennalton. 

All  reports  and  records  fiimished  or 
submitted  by  handlers  lo  the  Committee 
which  include  data  or  information 
constituting  a  trade  secret  or  disclosing 
the  trade  position,  financial  condition, 
or  business  operations  of  the  particular 
handlers  or  their  customers  or  growera 
shall  be  received  by,  and  at  all  times 
kept  in  the  custody  and  under  the 
control  of,  one  or  more  employees  of  the 
Conunittee,  who  shall  disclose  such 
information  to  no  person  except  the 
Secretary.  Compilations  of  general 
reports  from  data  submitted  by  handlers 
is  authorized,  subject  to  the  prohibition 
of  disclosure  of  individual  handler 
identity  or  operations. 

1(83.72    OHier  rapofts. 

Upon  the  request  of  the  Committee, 
with  the  approval  of  the  Secretary,  each 
handler  shaJl  furnish  such  other  reports 
and  information  as  are  needed  to  enable 
the  Committee  to  perform  its  functions 
imder  this  port. 

Miaceilaneoiis  Provisions 

{963.80    Cotnpliinee. 

(a)  Except  as  provided  in  this  part,  no 
person  shall  handle  pistachios,  the 


shipment  of  which  has  been  prohibited 
by  the  Secretary  in  accordance  with  the 
provisions  of  this  part;  and  no  person 
shall  handle  pistachios  except  in 
conformity  with  the  provisions  of  this 
part  and  the  regulations  issued  under 
this  part 

(b)  For  the  purpose  of  checking  and 
verifying  reports  Bled  by  handlers,  the 
Committee,  through  its  duly  authorized 
representatives,  shall  have  access  to  any 
handler's  premises  during  regular 
business  houre,  and  shall  be  permitted 
at  any  such  times  to  inspect  such 
premises  and  any  pistachios  held  by 
such  handler,  and  any  and  all  records  of 
the  handler  with  respect  to  his  or  her 
acquisition,  sales,  uses  and  shipments  of 
pistachios.  Each  handler  shall  furnish 
all  labor  and  equipment  necessary  to 
make  such  inspections. 

(883.81    fUgm  of  the  Secretary. 

The  members  of  the  Committee 
(including  successors  and  alternates) 
and  any  agents,  employees  or 
representatives  appointed  or  employed 
by  the  Committee  thereof,  shall  be 
subject  to  removal  or  suspension  by  the 
Secretary,  in  his  or  her  discretion,  at  any 
time.  Each  and  every  regulation, 
decision,  determination,  or  other  act  of 
the  Committee  shall  be  subject  to  the 
continuing  right  of  the  Secretary  to 
disapprove  of  the  same  at  any  time,  and 
upon  such  disapproval,  the  disapproved 
action  of  the  Committee  shall  be 
deemed  void,  except  as  to  acts  done  in 
reliance  thereon  or  in  accordance 
therewith  prior  to  such  disapproval  by 
the  Secretary. 

(983.82    Tennkiatton  or  auapentlon  ol 


(a)  The  Secretary  shall  terminate  or 
suspend  the  operation  of  any  or  all  of 
the  provisions  of  this  part  whenever  the 
Secretary  finds  that  such  provisions  do 
not  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

(b)  The  Secretary  shall  conduct  a 
referendum  within  the  month  of 
November  of  every  fifth  year  after  the 
effective  date  of  this  part  (hut  not  during 
the  same  year  as  the  California  Pistachio 
Commission's  referendum),  to  ascertain 
whether  continuance  of  this  part  is 
favored  by  the  growers.  The  Secretary 
shall  continue  the  operation  of  this  part 
if  either  one  of  the  following  is  found: 

(1)  Sixty-five  percent  or  more  of  the 
growers  who  vote  in  the  referendum 
vote  in  favor  of  continuation,  and  the 
growers  so  voting  marketed  at  least  50 
percent  or  more  of  the  total  quantity  of 
pistachios  marketed  in  the  preceding 
production  year  by  all  of  the  growera 
who  vole  In  the  referendum:  or 
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(2)  That  a  nujorily  of  growera  who 
vote  in  the  referendum  vote  in  fovor  of 
continuation,  and  that  the  growers  so 
voting  marketed  65  percent  or  more  of 
the  \aiai  quantity  of  pistachios  marketed 
in  the  preceding  production  year  by  all 
of  the  growers  who  vote  in  the 
referendum. 

(c)  The  Committee  shall  consider  all 
petitions  from  growers  submitted  to  it 
for  termiiution  of  this  part.  It  may 
recommend  that  the  Secretary  conduct  a 
spsdai  referendum  upon  receipt  of  a 
petition  signed  by  15  percent  of  the 
growers  by  number  wbo  produced  not 
lew  than  IS  percent  of  the  volume  in 
the  immediately  preceding  season.  If  a 
referendum  meets  the  preceding  criteria, 
then  procedures  would  follow 
paragraph  (b)  of  this  section. 

(drrhe  Secretary  shall  terminate  the 
provisions  of  this  part  at  the  end  of  any 
production  year  whenever  the  Secretary 
find*  by  referendum  or  otherwise  that 
such  termination  is  hvored  by  a 
majority  of  the  growers  of  pistachios  in 
the  production  area:  Provided,  That 
such  majority  have,  durina  the 
prxxluction  year,  produced  more  than  50 
percent  of  the  volume  of  the  pistachios 
produced  for  market  within  the 
production  area.  Such  termination  shall 
became  effective  only  if  announced  by 
the  Secretary  on  or  before  June  1 . 

(e)  The  provisions  of  this  part,  as  well 
as  any  amendments,  shall  become 
effective  at  such  time  as  the  Secretary 
may  declare,  and  shall  continue  in  force 
until  terminated  or  suspended  in  one  of 
the  ways  spedGed  in  this  section. 

(0  The  provisions  of  this  part  shall,  in 
any  event,  terminate  whenever  the 
provisions  of  the  Act  authorizing  them 
cease  to  be  in  eSect. 

ffOJS   Pieoedura  upon  iwnilnallon. 

(a)  Upon  the  termination  of  this  part, 
the  members  of  the  Committee  then 
functioning  shall  continue  as  joint 
trustees,  for  the  purpose  of  liquidating 
the  afisirs  of  the  Committee,  continue  as 
trustee  of  all  funds,  and  property  then 
in  its  possession,  and  under  its  control, 
including  claims  for  any  funds  unpaid 
or  property  not  delivered  at  the  time  of 
such  termination.  Action  by  such 
trustees  shall  require  the  concurrence  of 
a  majority  of  said  trustees. 

(b)  The  said  trustees  shall: 

(11  Continue  in  such  capacity  tmtil 
discharged  by  the  Secretary; 

(2)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Committee  and 
the  joint  trustees,  to  such  persons  as  the 
Secretary  may  direct;  and 

(3)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 


instruments  necessary  or  appropriate  to 
vest  in  such  person  full  title  and  right 
to  all  the  funds,  properties,  and  claims 
vested  in  the  Committee  or  the  joint 
trustees,  pursuant  thereto. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transfeired  or  delivered  by  the 
Committee  or  the  joint  trustees, 
pursuant  to  this  section,  shall  be  sul^ect 
to  the  same  obligations  imposed  upon 
the  members  of  said  Committee  and 
upon  said  joint  trustees. 

{M3.M    EllHtoftMinlnMlonor 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
part  6r  of  any  regulation  issued 
pursuant  thereto,  or  the  issuance  of  any  . 
amendments  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  Uability  which  shall  have 
arisen  or  which  may  thereafter  arise,  in 
connection  with  any  provision  of  this 
part  or  any  regulation  issued 
thereunder; 

(b)  Releese  or  extinguish  any  violatian 
of  this  part  or  any  regulatibn  issued 
thereunder,  and 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  Secretary,  or  of  any 
other  persons,  vrith  respect  to  any  such 
violatioiu. 

tM3.a8    Panonal  llabWy. 

No  member  or  alternate  member  of 
the  Committee,  nor  any  employee, 
representative,  or  agent  of  the 
Committee  shall  be  held  personally 
responsible,  either  individually  or 
jointly  with  others,  in  any  way 
whatsoever,  to  any  person,  for  errors  in 
judgment,  mistakes,  or  other  acts,  either 
of  commission  or  omission,  as  such 
member,  alternate  member,  employee, 
representative,  or  agent,  except  for  acts 
of  dishonesty,  willhil  misconduct,  or 
gross  negligence. 

IM3J6    SepwWty. 

If  any  provision  of  this  part  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  part  or  the 
applicability  thereof  to  any  other 
person,  circumstance,  or  thing,  shall  not 
be  affected  thereby. 

|M3,S7    DaragMion. 

Nothing  contained  in  this  part  is,  or 
shall  be  construed  to  be,  in  derogation 
or  in  modification  of  the  rights  of  the 
Secretary  or  of  the  United  States  (a)  to 
exercise  any  powers  granted  by  the  ACX 
or  otherwise,  or  (b),  in  accordance  with 
such  powers,  to  act  in  the  premise 
whenever  such  action  is  deemed 
advisable. 


t983.as    DunOon  of  knmunWM. 
The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  part  shall  cease  upon 
its  termination,  except  with  respect  to 
acts  done  under  and  during  the 
existence  of  this  part. 

I  M3.M' Agents. 

The  Secretary  may,  by  a  designatioo 
in  writing,  name  any  person,  iiicluding 
any  officer  or  employee  of  the  United 
States  Covemment,  or  name  any, 
division  or  agency  in  the  United  States 
Department  of  Agriculture,  to  act  as  the 
Secretary's  agent  or  representative  in 
connection  with  any  of  the  provisions  of 
this  part. 

■fM3.M    Countsipafti. 

Handlers  may  sign  an  agreement  with 
the  Secretary  indicating  their  support 
for  the  marketing  order.  This  agreement 
may  be  executed  in  multiple 
counterparts  by  each  handler.  If  fifty 
percent  of  the  handlers,  weighted  by  the 
volume  of  pistachios  handled  during  a 
representative  period,  enter  into  such  an 
agreement,  then  a  marketing  agreement 
shall  exist  for  the  pistachio  marketing 
order. 

•((•3.*1    AMMonal  pertiaa. 

After  the  marketing  order  becomes 
eHisctive,  any  handler  may  become  a 
party  to  the  nuirketing  agreement  if  a 
counterpart  is  executed  by  him  or  her 
and  delivered  to  the  Secretary. 

*fM3.M    Order  with  martwUngagreenMiiL 

Each  signatory  handler  hereby 
requests  the  Se<^tary  to  issue,  pursuant 
to  the  Act,  an  order  providing  for 
regulating  the  handling  of  pistachios  in 
the  same  manner  as  is  provided  for  in 
this  agreement. 

Oatsd:  July  26, 1096. 
Lan  Hatamiya. 
Administrator. 

IFR  Doc.  96-iesS0  Fllad  7-2B-96: 9:14  ami 
Bueia  coo*  Mio-a>.r 


DEPARTMENT  OF  TRANSPORTATION 

FMMal  AvtaMon  AdmbiMraHon 

14  CFR  Chaptar  I 

[SiMerary  NodM  No.  PR-M-Sl 

PMttion  tor  Rulamakkig;  Suminary  of 
Pattttona  Racalvad;  DIapoattiona  of 
Patitlons  Isaued 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DCfT. 
ACTION:  Nodca  of  petitions  for 
rulemaking  received  and  of  disposidons 
of  prior  petitions. 


Federal  Regjatar  /  Vol,  61,  No.  148  /  Wednesday.  July  31.  1996  /  Proposed  Rules 


39919 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procediu«s  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
piupoae  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  simunary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
September  30, 1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

,  800  Independence 

Avenue.  SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
BOO  Independence  Ave.,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132.  Comments  may  also  be  sent 
electronically  to  the  following  Internet 
address:  nprmcmls@mail.hg.faa.gov. 
FOR  FURTHER  WFORMATKM  CONTACT:  Mr. 
D.  Michael  Smith,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.  Washington,  DC  2DS91; 
telephone  (202)  267-7470. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Part 
II  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washingtoo.  D.C  oq  July  28, 
1996. 
DooaU  P,  Byma, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Docket  No:  28620. 

Petitioner:  National  Air 
Transportation  Association, 

Regulatiotts  Affected:  14  CFR 
119.9(b). 

Description  of  BiUechange  Sought:  To 
permit  a  part  121  or  135  operator  to 
display  on  its  aircraft  the  certificate 
holder's  air  carrier  or  operating 
certificate  number,'  as  appropriate, 
rather  than  the  name  of  the  certificate 
holder  opsnting  the  aircraft 


-Petitioner's  Beason  for  the  Bequest: 
The  petitioner  feels  that,  in 
representing  its  part  135  on-demand 
member  operators,  the  requirements  of 
§  119.9(b)  will  adversely  affect  the 
security  and  privacy  of  their  current 
operations,  as  well  as  infringe  on  the 
rights  of  the  aircraft  owners,  who  in 
many  cases  are  not  the  operatora. 

IFR  Doc.  96-19504  Filed  7-30-96;  8:4S  am) 
sauHO  COOC  «1*-1Mt 


14  CFR  Part  71 

[AInpsce  Docket  No.  S«^AL-1«| 

Propoaad  Ravialon  of  Claaa  E 
Airspace;  Anlak,  AK 

AOENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTXM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  will  revise  Class 
E  airspace  at  Aniak,  AK.  The 
development  of  a  Global  Positioning 
System  (GPS)  instrument  approach  to 
RWY  10  at  Aniak  Airport,  AK,  has  made 
this  action  necessary.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Aniak,  AK. 
DATES:  Comments  must  be  received  on 
or  before  September  17, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AAL-530, 
Docket  No.  96-AAI^19,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  addresis. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  System 
Management  Branch,  AAI^538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLBIENTARY  INFORMATION: 

Comments  Invited ' 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  aigiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AAL-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage.  AK.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPKM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-530.  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  pttx»dure. 

ThePropoeal 

The  FAA  is  considering  an 
amendment  lo  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  CUss  E  airspace  at  Aniak,  AK. 
due  to  the  creation  of  a  GPS  instrument 
approach  to  RWY  10.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Eiatum  83.  The  Class  E 
airspace  areas  designated  as  700/1200 
foot  transition  areas  are  published  in 
paragraph  6005  of  FAA  Order  7400.9C. 
dated  August  17, 1995,  and  effective 
September  1ft  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  Usted  In 
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thit  document  would  be  publialMd 
subsequently  in  the  Order.  The  FAA  has 
detennined  that  these  proposed 
regulations  only  involve  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore  — (ll  is  not  a 
"significant  regulatory  action"  luider 
Executive  Order  1Z866;  (2)  is  not  a 
"sigiificant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  Februaiy  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpatad 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  osrtiBed  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibUity  AcL 

Usi  ofSiibiecta  in  14  Cn  Put  71 

Ainpacs,  incorpontioo  by  refarsooe. 
Navigation  (air). 

TnerropoMeG  AmeiKuiieiil 

In  consideration  of  the  fdragoing,  the 
Federal  Aviation  Administiatian 
proposes  to  anMnd  14  C7R  part  71  as 
IbUows: 

PART  71— {AlCfCICQI 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Aalhariir  46  U.S.Q  40103. 40113. 40120: 
BX).  lOSM.  24  FR  SS6S.  3  OK.  1856-1963 
Camp.,  p.  389: 49  U.S.C  lOSIg),  14  CFX 
11.69. 


JTI.I 

2.  The  incoipofation  by  rebrence  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  74ao.9C,  Airspace 
Designations  and  Reporting  Pcrints, 
dated  August  17. 1995,  and  efisctive 
September  16, 1995,  is  amended  as 
foUowK 


Patapupheoos    QotM  E  ainpoce  atiaidtng 
ufmanfmm  700  feet  or  man  abo^  the 
iurfx»ofthe»aith. 


AAL  AK  B  Aaiak.  AK  IlOTisadI 

Aniak  Alrpoct.  AK 

(Lit  ei'34'53''  N.  long.  159^2^5'  W) 
Aniak  NOB 

(UL  61*35-25-  N.  long.  15«*3S'S2-  W) 
Aniak  Ijocalixar 

(Let  61*34'36-  N,  loag.  159*31"32-  W) 

That  airspace  extending  upward  bom  700 
faat  above  me  suiiKa  witnin  •  6.5-mUe 
radbu  ot  the  Aniak  Airport  and  within  4 
miles  ntath  and  S  miles  south  of  the  285* 
bearing  of  the  Aniak  NDB  to  16  miles  west 
of  the  NDB  and  vrithin  2.5  milaa  each  side 


of  tlia  Aniak  NDB  113*  bearing  extanding 
from  the  6.5-mile  radius  of  the  airport  to  14.7 
miles  Bast  of  the  airport  and  4  miles  each  side 
of  thfl  Aoiak  Localizer  front  couiM  extending 
bom  the  6.5-mile  radius  of  the  aiipoit  to  14.6 
miles  northwest  of  the  airport;  and  that 
ainpaca  extending  upward  from  1.200  bet 
above  the  surfsce  within  8  miles  noftfa  and 
4  miles  south  of  the  Aniak  Localizer  front 
course  extending  from  the  sirporl  to  27  miles 
west  of  the  airport  and  within  4  miles  north 
snd  8  miles  south  of  the  Aniak  NDB  113* 
bearing  extending  from  5.6  miles  east  of  the 
sirport  to  21.6  miles  east  of  the  airport 

Issued  in  Anchorage.  AK,  on  )uly  24. 1906. 
Trent  S.  QaaHiags, 

Acting  ManagBr,  Air  Traffic  DMtion.Ahukan 
Region. 

(FR  Doc  96-19501  Filed  7-30-96;  8:45  8m| 
SKxan  oosa  4eie-is-r 


7587;  telephone  niunbar  (907)  271- 
5863. 

aUPPLBeiTAIIV  MFOMMIKM: 


14CFRPwt71 

l*lrini  I  Oeefeat  No.  (fr-AAL-iq 

riupueed  CsliltlliliiiisiU  ut  Clsee  C 
Aifepeoe!  AnvUti  AK 

agency:  Federal  Aviation 

Administntion  (FAA),  DOT. 

ACIXW:  Notice  of  proposed  ndeoialdng. 

•INMAirr:  This  acUon  establishes  Class 
E  airspace  at  Anvik.  AK.  The 
development  of  a  Non-Directional 
Beacon  (NDB)  instrument  approach  to 
RWY  35  has  made  this  action  necessary. 
This  action  will  change  the  airport 
status  bom  Visual  Fl^t  Rules  (VFR)  to 
Instrument  Flight  Rules  (IFR).  The  area 
tvould  be  depicted  on  aertmautical 
charts  for  pilot  refeience.  The  intended 
eSsct  of  this  proposal  is  to  provide 
adequate  controlled  ainpece  for  IFR 
operations  at  Anvik,  AK. 
DATES:  Comments  must  be  received  on 
or  before  September  17, 1996. 
AOORESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Manager, 
System  Managsmant  Branch,  AAL-530, 
Docket  No.  9e-AAL-18,  Federal 
Aviation  Administration.  Z22  Wast  7th 
Avenue,  Box  14,  AnciuBege,  AK  99513- 
7587.   . 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Cotmsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  he 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager.  System 
Management  Branch,  Air  Traffic 
Division,  at  the  addrasa  shown  above. 
FOn  RUmCII  MFOMIATION  CONTACT: 
Robert  van  Haastart,  System 
Management  Branch,  AAL-S38,  Federal 
Aviadon  Administration,  222  West  7th 
Avenue,  Box  14,  Andiorage,  AK  99513- 


Interssted  parties  an  Invited  to 
participate  in  this  ptopoeed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  (actual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conununications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self^ddressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AAL-18."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  conunents  will  be 
comddered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  222  West  7th 
Avenue.  Box  14.  Anchorage.  AK.  both 
before  and  alter  the  closing  date  for 
oxnments.  A  report  sumnurizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaiUiUity  of  NPUTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-530.  Federal 
Aviation  Administration.  222  West  7th 
Avenue.  Box  14.  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  pUced  on  a 
mailing  list  for  future  NPI^'s  should 
also  request  a  copy  of  Adviaory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

llwPnpasal 

The  FAA  is  considering  sn 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Claos  E  airnwce  at  Anvik,  AK. 
due  to  the  cnaUoo  of  NDB  apprtMch  to 
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RWY  35.  The  status  of  Anvik  Airport 
will  change  from  VFR  to  IFR.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C.  dated  August  17, 1995. 
and  effective  September  16. 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequenUy  in  the  Order.  The  FAA  has 
determined  that  these  proposed 
regulations  only  involve  an  established 
body  of  technical  regulations  for  which 
bequent  and  routine  amendments  are 
necessary  to  keep  them  operatioiully 
current.  It.  therefore  — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  vrill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubiecU  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  40103. 40113. 40120: 
E.0. 10854.  24  FR  9565.  3  CFR.  1959-1963 
Comp..  p.  369: 49  U.S.C.  106(g).  14  CFR 
11.69. 

(71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
E)esignations  and  Reporting  Points, 
dated  August  17. 1995,  and  effective 
September  16. 1995.  is  amended  as 
follows: 


Paragraph  6005    Qass  E  airspace  extending 
upward  fmm  700  feet  or  more  above  tlw 
surface  of  the  earth. 


AM.  AK  E5  Anvik.  AK  |^4sw| 
Anvik  Airport.  AK 

(UL  62*38-55"  N.  long.  160*11-23"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.S.mile 
radius  of  the  Anvik  Airport  and  2.5  miles 
each  side  of  a  200*  bearing  from  the  airport 
extending  from  the  6.S-mile  radius  to  8  miles 
soutliwest  of  the  airport:  and  that  airspace 
extending  upward  from  the  1.200  feet  above 
the  sur^ce  within  an  IS-mile  radius  of  the 
airport  clockwise  from  the  090*  tieeriDg  to  the 
245*  liearing 

Issued  in  Anchorage.  AK,  on  July  24. 1996. 
Trent  S.  Commings, 

Acting  Manager.  Air  Traffic  Division,  Aiaskan 
Region. 

IFR  Doc  96-19503  FUed  7-30-96;  8:45  ami 
a«.UNO  coos  <sie-i*-r 


SOCIAL  SECURfTY  ADMINISTRATION 

20  CFR  Part  4B8 
RIN0960-AE41 

Hearings  and  Appeals  for  CMI 
Moi>elary  Penalty  Cases 

AOENCY:  Social  Security  Administration 

(SSA). 

ACnON:  Proposed  rule. 

SUMMAnv:  We  propose  to  add  new  rules 
that  would  establish  hearing  procedures 
for  the  Social  Security  Administration's 
civil  monetary  penalty  cases.  These 
proposed  rules  would  implement  the 
provisions  of  section  1129  and  section 
1140  of  the  Social  Security  Act  which 
require  an  opportunity  to  be  heard  on 
the  record  twfore  a  determination  to 
impose  penalties  or  assessments 
becomes  final. 

DATES:  To  be  sure  that  your  conunents 
are  considered,  we  must  receive  them 
no  later  than  September  30. 1996. 
A[>ORESSES:  Comments  should  be 
submitted  in  writing  to  the  Social 
Security  Administration,  c/o 
Commissioner  of  Social  Security.  P.O. 
Box  1585,  Baltimore.  MD  21235,  sent  by 
telefax  to  (410)  966-2830.  sent  by^-mail 
to  "regulations@s5a.gov"  or  delivered  to 
3-B-l  Operations  Building.  6401 
Security  Boulevard.  Baltimore.  MD 
21235.  between  8:00  a.m.  and  4:30  p.m. 
oiiregular  business  days. 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 


FOR  FURTHER  MFORMAHON  GOKTACT. 
Regarding  this  Federal  Kegislsr 
document — Heiuy  D.  Lemer.  Legal 
Assistant.  Division  of  Regulations  and 
Rulings.  Social  Security  Administration. 
6401  Security  Boulevard.  Baltimore.  MD 
21235,  (410)  965-1762:  regarding 
eligibility  or  filing  for  benefits — our 
national  toll-free  number,  1-80O-772- 
1213. 

SUPPI.EMENTARY  INFORMATKW: 

Backgroimd 

The  Social  Security  Administrattoo 
(SSA)  was  established  as  an 
independent  agency  effective  March  31. 
1995,  under  PHiblic  Law  103-296.  the 
Social  Security  Independence  and 
Program  Improvements  Act  of  1994 
(SSIPIA).  The  SSIFIA  also  created  an 
independent  Office  of  the  Inspector 
General  (OIG).  to  which  die 
Commissioner  of  Social  Security 
(Commissioner)  delegated  certain 
authority  under  the  civil  monetary 
penalty  (CMP)  provisions  on  June  28, 
1995.  However,  the  Commissioner 
retained  the  authority  to  conduct  initial 
hearings  and  review  initial  hearing 
decisions  related  to  the  imposition  of 
CMPs  and  assessments. 

On  November  27. 1995.  the  OIG 
published  a  final  rule  at  60  FR  58225 
establishing  a  new  part  498  in  title  20 
of  the  Code  of  Federal  Regulations.  This 
new  pert  serves  as  a  repository  for  the 
SSA's  existing  CMP  regulations  which 
implemented  section  1140  of  the  Social 
Security  Act  (the  Act).  These  regulations 
were  previously  located  at  42  CFR  pari 
1003. 

In  addition,  the  OIG  published  a  final 
rule  on  April  24. 1996.  at  61  FR  18078 
to  implement  SSA's  new  CMP  authority 
provided  under  section  206(b)  of  the 
SSIPIA,  which  added  section  1129  to 
the  Act.  effective  October  1, 1994.  This 
authority  allows  for  the  imposition  of 
penalties  and  assessments  against  any 
individual,  organization,  agency,  or 
other  entity  that  makes  or  causes  to  be 
made  a  false  or  misleading  statement  or 
representation  of  a  material  fact  for  use 
in  determining  initial  or  continuing 
rights  to  Old-Age.  Survivors,  and 
Disability  Insurance  or  supplemental 
security  income  benefit  payments  if  the 
person  knew  or  should  have  known  that 
such  statement  or  representation  is 
blse,  misleading,  or  omits  a  material 
fact. 

When  published  in  final  form,  these     . 
proposed  hearing  regulations  will 
complete  the  final  phase  of  the 
implementation  process  for  the 
provisions  of  section  1129  and  section 
1140  of  the  Act  which  require  that  a 
person  be  given  an  opportimify  to  be 
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beard  on  the  record  prior  to  a  final 
detenninaUon  to  Impose  penalties  or 


Hearing  Pi  wees 

The  Commissioner  has  decided  to 
retain  the  Departmental  Appeals  Board 
(DAB)  of  the  Department  of  Health  and 
Human  Services  (HHS)  on  an  interim 
basis  to  conduct  hearings  and  appeals, 
and  to  issue  recommended  dedsions  in 
SSA's  CMP  cases.  SSA  intends  to  enter 
into  a  reimbursable  agreement  with  the 
DAB  under  the  Economy  Act.  31  U.S.C 
1535(a). 

The  Commissioner's  decision  was 
based  on  a  number  of  criteria,  Includii^ 
the  DAB'S  expertise  in  handling  CMP 
cases  and  its  reputation  for  rendering 
decisions  in  an  efficient  and  timely 
manner.  Moreover,  in  light  of  the  fact 
that  the  authority  under  section  1129  is 
new,  this  will  give  SSA  the  opportunity 
to  assess  the  volume  of  CMP  cases  and 
projected  resource  requirements  prior  to 
establishing  its  own  internal  hearing 
mechanism. 

These  proposed  rules  will  require 
adherence  to  various  deadlines  to 
ensiue  the  expeditlotis  conduct  of 
proceedings  and  prompt  resolution  of 
CMP  cases.  In  accordance  with 
$  498.109,  these  proposed  hearing 
regulations  will  provide  a  person,  upon 
whom  the  OIC  seeks  to  impose  peaalties 
and  assessments,  as  applicable,  the  right 
to  request  an  mitial  hearing  within  60 
'days  of  notification  by  the  OIG.  As 
described  in  §  498.202  of  these  proposed 
rules,  the  person's  request  for  a  heering 
must  be  in  writing  and  contain  s 
statement  of  the  specific  issues  and 
conclusions  of  law  with  which  the 
person  disagrees.  These  proposed  rules 
also  provide  that  a  hearing  request  must 
be  dismissed  if  not  filed  in  a  timely 
maimer  unless,  upon  a  showing  of  good 
cause,  an  extension  is  granted  to  the 
respcHident. 

Initial  hearings  in  CMP  cases  will  be 
conducted  by  an  administrative  law 
judge.  At  the  hearing,  a  person  will  be 
entitled  to  be  represented  by  counsel,  to 
present  witnesses,  and  to  ooss-examine 
witnesses. 

These  proposed  hearing  regulations 
have  been  modeled  on  the  HHS's 
hearing  regulations  which  govern  CMP 
cases  for  which  the  DAB  also  conducts 
hearings  and  appeels  on  behalf  of  the 
Secretary  of  the  HHS.  As  indicated  in 
the  final  rule  published  on  April  24, 
1996.  we  have  reserved  the  issue  of 
recommended  exclusions  of  physicians 
and  medical  providers  from  the 
Medicare  program  at  this  time. 


Regulatacy  Frooedima 

£xecutiv8  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
have  determined  that  these  rules  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  are  not  subject  to 
OMB  review. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose 
no  new  reporting  or  recordkeeping 
requirements  requiring  (^4B  clearance. 

Regulatory  Flexibility  Act 

We  have  determined  that  no 
regulatory  impact  analysis  is  required 
for  these  proposed  regulations.  Based  on 
our  determination,  the  Commissioner 
certifies  that  these  proposed  regulations 
would  not  have  a  significant  economic 
impact  on  a  number  of  small  business 
entities.  Therefore,  we  have  not 
prepared  a  regulatory  flexibility 
analysis. 

Effect  ofSPRMon  Pending  Actions 

Until  the  promulgation  of  final 
regulations,  the  Conunissioner  intends 
that  these  proposed  regulations  shall 
provide  guidance  with  respect  to  the 
hearing  and  appeals  process  to  be  used 
inCMPc 


(Catalog  of  Federal  Domastic  Assixincs 
Program  Nos.  96.001,  Social  Sacuiity— 
Disability  Ipsurance;  96.002,  Sodsl 
Security — Retirement  Insijrance:  96.004, 
Social  Security — Survivors  [nsurance: 
96.006.  Supplemental  Security  Income 
Program) 

List  of  SubiecU  in  20  CFR  Part  498 

Administrative  practice  and 
procedure.  Fraud.  Peiulties. 

Approved:  )uly  8, 1996. 
SUriey  S.  Oialar. 
Canuninwner  of  Soda!  Security. 

For  reasons  set  forth  in  the  preamble, 
pari  498  of  chapter  IH  of  the  Code  of 
Federal  I^ulations  would  be  amended 
by  adding  §§  498.201  through  498.223  to 
read  as  follows. 

PART  496— HEAMNOS  AND  APPEALS 
FOR  CIVIL  MONETARY  PENALTY 
CASES 

Sec. 

498.201  Definitions. 

498.202  Hearing  before  an  administrative 
law  judge. 

498.203  Rigbn  of  parties. 

498. 204  Authority  of  the  administrative  law 
judge. 

498.205  Ex  parte  contacts. 

498.206  Prehearing  conligrences. 

498.207  Kscxmry. 

498.206    Exchai^  of  witness  lisU,  witness 
statements  and  exhibits. 


498.209  Subpoenas  fior  attendance  at 
bearing, 

498.210  Fees. 

498.211  Fonn,  filing  and  servtcs  of  papers. 

498.212  Computation  of  time. 

498.213  Motions. 

498.214  Sanctions. 

498.215  The  hearing  and  burden  of  praol 

498.216  Witnesses. 

498.217  Evldeoce. 

498.218  Thereccrd. 

498.219  Post-heari]«  brieb. 

498.220  InitUI  decision. 

498.221  Appeal  to  DAB. 

498.222  Final  decision  of  the 
Comznissioaer. 

498.223  Stay  of  initial  decision. 

498.224  Hairnlest  error. 

Anlhoiily:  Sees.  20S(a),  20S(b),  702(aXS), 
1129,  and  1140  of  the  Social  Security  Act  (42 
US.C  WH»),  405(b),  902(a)(5),  1320»-8.  and 
1320b-10). 

I48&201    DaflHllkMa. 

As  used  in  this  part — 

ALJ  refers  to  an  Administrative  Law 
Judge  of  the  Departmental  Appeals 
Board. 

Civi/  monetary  penalty  cases  refer  to 
all  proceedings  arising  under  any  of  the 
statutory  bases  for  which  the  Inspector 
General,  Social  Sectuity  Administration 
has  been  delegated  authority  to  impose 
dvil  monetary  penalties. 

DAB  refers  to  the  Departmental 
Appeals  Board  of  the  U.S.  Department 
of  Health  and  Human  Services. 


(a)  A  party  tmder  any  criteria 
specified  in  SS  498.100  through  498.132 
may  request  a  bearing  before  an  ALJ. 

(b)  In  dvil  monetary  penalty  cases, 
the  parties  to  a  hearing  will  consist  of 
the  respondent  and  the  Inspector 
General. 

(c)  The  request  for  a  hearing  must  be: 

(1)  In  writing  and  signed  by  the 
respondent  or  by  the  respondent's 
attorney:  and 

(2)  Filed  within  60  days  after  the 
notice  is  received  by  the  respondent  or 
upon  a  showing  of  good  cause,  the  time 
permitted  by  an  ALJ  as  provided  in 
accordance  with  $  498.109. 

(d)  The  request  for  a  hearing  shall 
contain  a  statement  as  to  the: 

(1)  Specific  issues  or  findings  of  {act 
and  conclusions  of  law  in  the  notice 
letter  with  which  the  respondent 
disagrees;  and 

(2rBasis  for  the  respondent's 
contention  that  the  spedfic  issues  or 
findings  and  conclusions  were 
incorrect. 

(e)  For  purposes  of  this  section,  the 
date  of  receipt  of  the  notice  letter  will 
be  presumed  to  be  five  days  after  the 
date  of  such  notice,  imless  there  is  a 
reasonable  showing  to  the  contiaiy. 
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(f).The  ALJ  shall  dismiss  a  hearing 
request  where: 

(1)  The  respondent's  hearing  request 
is  not  filed  in  a  timely  manner  and  the 
respondent  bils  to  demonstrate  good 
cause  for  such  failure; 

(2)  The  respondent  withdraws  or 
abandons  respondent's  request  fore 
hearing;  or 

(3)  'Tne  respondent's  hearing  request 
fails  to  raise  any  issue  which  may 
properly  be  addressed  in  a  hearing. 

|4M,203    mgMsofpartae. 

(a)  Except  as  otherwise  limited  by  this 
part,  all  parties  may: 

(1)  Be  accompanied,  represented,  and 
advised  by  an  attorney; 

(2)  Partidpate  in  any  conference  held 
by  the  ALJ; 

(3)  Conduct  discovery  of  documents 
as  permitted  by  this  part; 

(4)  Agree  to  stipulations  of  fact  or  law 
which  will  be  made  part  of  the  record; 

(5)  Present  evidence  relevant  to  the 
issues  at  the  bearing; 

(6)  Present  and  cross-examine 
witnesses: 

(7)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(8)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  heering 

(b)  Fees  for  any  services  performed  on 
behalf  of  a  party  by  an  attorney  are  not 
subject  to  the  provisions  of  section  206 
of  title  n  of  the  Sodal  Security  Ad, 
which  authorizes  the  Commissioner  to 
spedfy  or  limit  these  fees. 

t48a.2tM    Aumorltyo«lhaadmlnMratt*s 


(a)  The  ALJ  will  condud  a  fair  and 
impartial  heering,  avoid  delay,  maintain 
order  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  ALJ  has  the  authority  to: 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasoiuble 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations: 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  at  hearings  and 
the  production  of  documents  at  or  in 
relation  to  hearings; 

(6)  Rule  on  motions  and  other 
procedural  mattere; 

(7)  Regulate  the  scope  and  timing  of 
documentary  discovery  as  permitted  by 
this  part; 

(8)  Regulate  the  course  of  Ihe  hearing 
and  the  conduct  of  representatives, 
parties,  and  witnesses; 


(9)  Examine  witnesses; 

(10)  Receive,  exclude,  or  limit 
evidence: 

(11)  Take  official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  dedde 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fad;  and 

(13)  Condud  any  conference  or 
argument  in  person,  or  by  telephone 
upon  agreement  of  the  parties. 

(c)  The  ALJ  does  not  have  the 
authorify  to: 

(1)  Find  invalid  or  refuse  to  follow 
Federal  statutes  or  regulations,  or 
delegations  of  authority  from  the 
Commissioner, 

(2)  Enter  an  order  in  the  nature  of  a 
diieded  verdid; 

(3)  Ck>mpel  settlement  negotiations; 

(4)  Enjoin  any  ad  of  the 
Commissioner  or  the  Inspedor  General; 
or 

(5)  Review  the  exerdse  of  discretion 
by  the  Office  of  the  Inspedor  General  to . 
seek  to  impose  a  civil  monetary  penalty 
or  assessment  under  SS  498.100  through 
498.132. 

|4M,20S    Ex  parts  contacts. 

No  party  or  person  (except  employees 
of  the  ALfs  office)  will  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  partidpate. 
lliis  provision  does  not  prohibit  a 
person  or  party  btim  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

(496-206    Pi^alteartnQ  confeiencea. 

(a)  The  ALJ  will  schedule  at  least  one 
prehearing  conference,  and  iiuy 
schedule  additional  prehearing 
conferences  as  appropriate,  upon 
reasonable  notice  to  the  parties. 

(b)  The  AL)  may  use  prehearing 
conferences  to  address  the  following: 

(1)  Simplification  of  the  issues: 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  induding 
the  need  for  a  more  definite  statement; 

(3)  Stipulations  and  admissions  of  fad 
as  to  the  contents  and  authentidty  of 
documents  and  deadlines  for 
challenges,  if  any,  to  the  authentidty  of 
documents: 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record: 

(5)  Whether  a  party  diooses  to  waive 
appearance  at  a  hearing  and  to  submit 
only  documentary  evidence  (subjed  to 
the  objedion  of  other  parties)  and 
written  argument; 

(6)  Limitation  of  the  number  of 
witnesses; 


(7)  The  time  and  place  for  the  hearing 
and  dates  for  the  exchange  of  witness 
lists  and  of  proposed  exhibits; 

(8)  Discovery  of  documents  as 
permitted  by  this  part: 

(9)  Such  other  mattere  as  may  tend  to 
encourage  the  fair,  just,  and  expeditious 
disposition  of  the  proceedings;  and 

(10)  Potential  settlement  of  the  case, 
(c)  The  ALJ  shall  issue  an  order 

containing  the  mattere  agreed  upon  by 
the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 

|4aa,207    DtaooM^ 

(a)  For  the  purpose  of  inspection  and 
copying,  a  party  may  make  a  request  to 
another  party  for  production  of 
documents  which  are  relevant  and 
material  to  the  issues  before  the  ALJ. 

(b)  Any  other  form  of  discovery,  such 
as  requests  for  admissions,  %nitten 
interrogatories  and  depositions,  is  not 
authorized. 

(c)  For  the  purpose  of  this  section,  the 
term  documents  includes  information, 
reports,  answere,  records,  accounts, 
papers,  memos,  notes  and  other  data 
and  documentary  evidence.  Nothing 
contained  in  this  sedion  will  be 
interpreted  to  require  the  creation  of  a 
document,  except  that  requested  data 
stored  in  an  electronic  data  storage 
system  vrill  be  produced  in  a  form 
accessible  to  the  requesting  party. 

(d)(1)  A  party  who  has  been  served 
with  a  request  for  production  of 
documents  may  file  a  motion  for  a 
protedive  order.  The  motion  for 
protective  order  shall  describe  the 
document  or  class  of  documents  to  be 
proteded,  spedfy  which  of  the  grounds 
in  S  498.207(d)(2)  are  being  asserted, 
and  explain  how  those  groimds  apply. 
'  (2)  Tne  ALJ  may  grant  a  motion  for  a 
protedive  order  if  he  or  she  finds  that 
the  discovery  sought: 

(i)  Is  unduly  costly  or  burdensome; 

(ii)  Will  unduly  delay  the  proceeding: 
or 

(ill)  Seeks  privileged  information. 

(3)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

{488.208    Exchange  of  wttnaas  Ma, 
witnaaa  statanients  and  exhMta. 

(a)  At  least  15  days  before  the  hearing, 
the  parties  shall  exchange: 

(1)  Witness  lists; 

(2)  Copies  of  prior  written  statements 
of  prop<Had  vdtnesses:  and 

(3)  Copies  of  proposed  hearing 
exhibits,  including  copies  of  any  written 
statements  that  the  party  intends  to  offer 
in  lieu  of  live  testimony  in  accordance 
vrith§  498.216. 

(b)(1)  Failure  to  comply  with  the 
requirements  of  paragraph  (a)  of  this 
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aectioa  may  rasult  in  the  exdunon  of 
evidanc8  or  tectimony  upon  the 
objection  of  the  opposing  party. 

(2)  When  an  objection  is  entered,  the 
AL)  shall  determine  whether  good  cause 
justified  the  fulun  to  timely  exchange 
the  inionnatian  listed  under  paragraph 
(a)  of  this  sectioti.  If  good  cause  is  not 
found,  the  ALf  shall  exclude  btun  the 
party's  case-in-chief: 

(i)  The  testimony  of  any  witness 
whose  name  does  not  appear  on  the 
witness  list,  and 

(il)  Any  exhibit  not  provided  to  the 
opposing  party  as  spaei&ed  in  paragraph 
(a)  of  this  section. 

(3)  If  the  ALJ  finds  that  good  cause 
exists,  the  ALI  shall  determine  whether 
the  admission  of  such  evidence  would 
cause  substantial  prejudice  to  the 
objecting  party  due  to  the  failure  to 
comply  with  paragraph  (a)  of  this 
section.  If  the  ALJ  finds  no  substantial 
prejudice,  the  evidence  may  be 
adniitted. 

(4)  If  the  AL)  finds  substantial 
prejudice,  the  AL)  may  exclude  the 
evidence,  or  at  his  or  her  discretion, 
may  postpone  the  hearing  for  such  time 
as  is  necessary  for  the  objecting  party  to 
prepare  and  respond  to  the  evidence. 

(c)  Unless  a  party  objects  by  the 
deadline  set  by  the  ALj's  prehearing 
order  pursuant  to  $  498.206  (b)(3)  and 
(c),  documeots  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  will  be 
deemed  authentic  for  the  purpose  of 
admissibility  at  the  hearing. 

I4MJM    SubpoenaetorMandanoeal 
iMMln^. 

(a)  A  party  wishing  to  procure  the 
appearatx»  and  testimony  of  any 
individual,  whose  appearance  and 
testimony  are  relevant  and  material  to 
the  presenlatioD  of  a  party's  case  at  a 
hearing,  may  make  a  motion  requesting 
the  AL)  to  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  of  an  individual  may  also 
require  the  individual  to  produce 
evidence  at  the  hearing  in  accordance 
with  §498.207. 

(c)  A  party  seeking  a  subpoena  will 
file  a  written  motion  not  less  than  30 
days  before  the  date  fixed  for  the 
hearing,  unless  otherwise  allowed  by 
the  AL)  for  good  cause  shown.  Such 
request  will: 

(1)  Specify  any  evidence  to  be 
prodund: 

(2)  Designate  the  witness(es]:  and 

(3)  Describe  the  address  and  location 
with  sufficient  particularity  to  permit 
such  witness(es)  to  be  found. 

(d)  Within  20  days  afW  the  written 
motion  requesting  issuance  of  a 
subpoena  is  served,  any  party  may  file 
an  opposition  or  other  response. 


(e)  If  the  motion  requesting  ii 
of  a  subpoena  is  granted,  the  party 
seeking  the  subpoena  will  serve  the 
subpoena  by  delivery  to  the  individual 
named,  or  by  certified  mail  addressed  to 
such  individual  at  his  or  her  last 
dvrelling  place  or  principal  place  of 
business. 

(f)  The  subpoena  will  specify  the  time 
and  piabe  at  which  the  witness  is  to 
appear  and  any  evidence  the  witness  is 
to  produce. 

(g)  The  individual  to  whom  the 
subpoena  is  directed  may  file  with  the 
AL)  a  motion  to  quash  the  subpoena 
within  10  days  after  service. 

(h)  When  s  subpoena  is  served  by  a 
respondent  on  a  particular  individual  or 
particular  office  of  the  Office  of  the 
Inspector  General,  the  OIG  may  comply 
by  designating  any  of  its  representatives 
to  appear  and  testify. 

(i)  In  the  esse  of  contumacy  by,  or 
refusal.to  obey  a  subpoena  duly  served 
upon  any  person,  the  exclusive  remedy 
is  specified  in  section  2G5(e)  of  the 
Social  Security  Act  (42  U.S.C  405(e)). 

|4M^0    FtM. 

The  party  requesting  a  subpoena  will 
pay  the  cost  of  the  iaes  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  will  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
Inspector  General,  a  check  for  witness 
fees  and  mileage  need  not  accompany 
the  subpoena. 

t4M,211    Fonn,fMlngandaarv<c«of 


(a)  Form.  (1)  Unless  the  ALJ  directs 
the  parties  to  do  otherwise,  documents 
Sled  with  the  AL)  will  include  an 
original  and  two  copies. 

(2)  Every  document  filed  in  the 
proceeding  will  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  number,  and  a  designation  of  the 
pleading  or  paper. 

(3)  Every  dociunent  mil  be  signed  by, 
and  will  contain  the  address  and 
telephone  number  of  the  party  or  the 
person  on  whose  behalf  the  document 
was  filed,  or  his  or  her  representative. 

(4)  Dociunents  are  considered  filed 
when  they  are  mailed. 

(b)  Service.  A  party  filing  a  document 
with  the  AL)  will,  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  will  be  made  by 
delivering  a  copy,  or  placing  a  copy  of 
the  document  in  the  United  States  mail, 
postage  prepaid  and  addressed,  or  with 
a  private  delivery  service,  to  the  party's 


last  known  address.  When  a  party  is 
represented  by  an  attorney,  service  will 
be  made  upon  such  attorney.  Proof  of 
service  should  socompany  any 
document  filed  with  the  ALJ. 

(c)  Proof  of  service.  A  certificate  of  the 
individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  will  be 
proof  of  service. 

|4atJ12   CwnputMtonolllmi. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act,  event  or  debult,  and 
includes  the  last  day  of  the  period 
unless  it  is  a  Saturday,  Sunday  or  legal 
holiday  observed  by  the  Federal 
Government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed 
is  less  than  7  days,  intermediate 
Saturdays,  Simdiays  and  legal  holidays 
observed  by  the  Federal  Government 
will  be  excluded  from  the  computation. 

(c)  Where  a  document  has  been  served 
or  issued  by  placing  it  in  the  mail,  an 
additional  5  days  will  be  added  to  the 
time  permitted  for  any  response.  This 
paragraph  does  not  apply  to  requests  for 
hearing  under  $  498.202. 

|4«a^3    MaUoiML 

(a)  An  application  to  the  ALJ  for  an 
order  or  ruling  will  be  by  motion. 
Motions  will: 

(1)  State  the  relief  sought,  the 
authority  relied  upon  and  the  focts 
alleged;  and 

(2)  Be  filed  with  the  AL)  and  served 
on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  a  hearing, 
all  motions  will  t>e  in  writing. 

(c)  Within  10  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  AL).  any  party  may 
file  a  response  to  such  motion. 

(d)  The  AL)  may  not  grant  or  deny  a 
written  motion  before  the  time  for  filing 
responses  has  expired,  except  upon 
consent  of  the  parties  or  following  a 
hearing  on  the  motion. 

(e)  The  AL)  will  make  a  reasoiiable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 

(0  l^ere  is  no  right  to  appeal  to  the 
DAB  any  interlocutory  ruling  by  the 
AL). 

f4M.2l4   SaneUooa. 

(a)  The  AL)  may  sanction  a  person, 
including  any  party  or  attorney,  for 

(1)  Failing  to  comply  with  an  order  or 
procedure; 

(2)  Failing  to  defend  an  action:  or 


'h^k^t'^a 
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(3)  Misconduct  that  interferes  with 
the  speedy,  orderly  or  bir  conduct  of 
the  hearing. 

(b)  Such  sanctions  will  reasonably 
relate  to  the  severity  and  nature  of  the 
failure  or  misconduct.  Such  sanction 
may  include — 

(1)  In  the  case  of  refiisal  to  provide  or 
permit  discovery  under  the  terms  of  this 
part,  drawing  negative  factual  inferences 
or  treating  such  refusal  as  an  admission 
by  deeming  the  matter,  or  certain  facts, 
to  be  established; 

(2)  Prohibiting  a  party  bom 
introducing  certain  evidence  or 
othervrise  supporting  a  particular  claim 
or  defense; 

(3)  Striking  pleadings,  in  whole  or  in 
part; 

(4)  Staying  the  proceedings: 

(5)  Dismissal  of  the  action:  or 

(6)  Entering  a  decision  by  default. 

(c)  In  addition  to  the  sanctions  listed 
in  paragraph  (b)of  this  section,  the  AL) 
may: 

(1)  Order  the  party  or  attorney  to  pay 
attorney's  fees  and  other  costs  caused  by 
the  failure  or  misconduct;  or 

(2)  Refijse  to  consider  any  motion  or 
other  action  that  is  not  filed  in  a  timely 
manner. 

(d)  In  dvil  monetary  penalty  cases 
commenced  under  section  1129  of  the 
Act,  the  AL)  may  also  order  the  party  or 
attorney  who  has  engaged  in  any  of  the 
acts  described  in  paragraph  (a)  of  this 
section  to  pay  attorney's  fiaes  and  other 
costs  caused  by  the  foilure  or 
misconduct. 

§488.215    TtM  hearing  and  burdan  of 


(a)  The  AL)  will  conduct  a  hearing  on 
the  record  in  order  to  determine 
whether  the  respondent  should  be 
found  liable  under  this  part. 

(b)  In  civil  monetary  penalty  cases 
under  S§  498.100  through  496.132: 

(1)  "Hie  respondent  has  the  burden  of 
going  forward  and  the  burden  of 
persuasion  with  respect  to  affirmative 
defenses  and  any  mitigating 
circumstances;  and 

(2)  The  Inspector  General  has  the 
biuden  of  going  forward  and  the  burden 
of  persuasion  with  respect  to  all  other 
issues. 

(c)  The  burden  of  persuasion  will  be 
judged  by  a  preponderance  of  the 
evidence. 

(d)  The  bearing  will  be  open  to  the 
public  unless  otherwise  ordered  by  the 
AL)  for  good  cause. 

(e)(1)  A  hearing  under  this  part  is  not 
limited  to  specific  items  and 
information  set  forth  in  the  notice  letter 
to  the  respondent.  Subject  to  the  15-day 
requirement  under  $  498.208,  additional 
items  or  information  may  be  introduced 


by  either  party  during  its  case-in-chief, 
unless  such  information  or  items  are 
inadmissible  under  §  498.217. 

(2]  After  both  parties  have  presented 
their  cases,  evidence  may  be  admitted 
on  rebuttal  as  to  those  issues  presented 
in  the  case-in-chief,  even  if  not 
previously  exchanged  in  accordance 
with  S  498.208. 

$488,218    Wttnaseai. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  will  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  AL), 
testimony  (other  than  expert  testimony) 
may  be  admitted  in  the  form  of  a  written 
statement.  Any  such  written  statement 
must  be  provided  to  all  other  parties 
along  with  the  last  knovim  address  of 
such  witness,  in  a  maimer  that  allows 
sufficient  time  for  other  parties  to 
subpoena  such  vritness  for  cross- 
examination  at  the  hearing.  Prior 
written  statements  of  witnesses 
proposed  to  testify  at  the  hearing  will  be 
exchanged  as  provided  in  §  498.208. 

(c)  The  ALJ  will  exercise  reasonable 
control  over  the  mode  and  order  of 
witness  direct  and  cross  examination 
and  evidence  presentation  so  as  to: 

(1)  Make  the  examination  and 
presentation  effective  for  the 
ascertainment  of  the  truth; 

(2)  Avoid  repetition  or  needless  waste 
of  time;  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  AL)  may  order  witnesses 
excluded  so  that  they  caimot  hear  the 
testimony  of  other  witnesses.  This  does 
not  authorize  exclusion  of: 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not 
an  individual,  an  officer  or  employee  of 
the  party  appearing  for  the  entity  pro  se 
or  designated  as  the  party's 
representative;  or 

(3)  An  individual  whose  presence  is 
shovni  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  engaged  in  assisting  the 
attorney  for  the  Inspector  General. 

(488.217    Evtdanoa. 

(a)  The  ALJ  will  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
ALJ  will  not  be  bound  by  the  Federal 
Rules  of  Evidence,  but  may  be  guided  by 
them  in  ruling  on  the  admissibility  of 
evidence. 

(c)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  imdue 
delay  or  needless  presentation  of 
cumulative  evidence. 


(d)  Although  relevant,  evidence  must 
be  excluded  if  it  is  privileged  under 
Federal  law,  unless  the  privilege  is 
waived  by  a  party. 

(e)  Evidence  concerning  oBers  of 
compromise  or  settlement  made  in  this 
action  will  be  inadmissible  to  the  extent 
provided  in  Rule  408  of  the  Federal 
Rules  of  Evidence. 

(f)(1)  Evidence  of  crimes,  wrongs  or 
acts  other  than  those  at  issue  in  the 
instant  case  is  admissible  in  order  to 
show  motive,  opportunity,  intent, 
knowledge,  preparation,  identity,  lack  of 
mistake,  or  existence  of  a  scheme. 

(2)  Such  evidence  is  admissible 
regardless  of  whether  the  crimes, 
wrongs  or  acts  occurred  during  the 
statute  of  limitations  period  applicable 
to  the  acts  which  constitute  the  basis  for 
liability  in  the  case,  and  regardless  of 
whether  they  were  referen^d  in  the  IC's 
notice  sent  in  accordance  with 
$498,109. 

(g)  The  AL)  will  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence  as  to  those  issues  raised  in  the 
parlies'  case-in-chief. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  will  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  AL)  for 
good  cause. 

{488.218    Tharecord. 

(a)  The  hearing  shall  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  the 
AL). 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  AL). 

(c)  llie  record  may  be  ins[>ected  and 
copied  (upon  payment  of  a  reasonable 
fee)  by  any  person,  imless  otherwise 
ordered  by  the  AL)  for  good  cause. 

{488.218    Poat-haaringbrtela. 

(a)  Any  party  may  file  a  post-hearing 
brief. 

(b)  The  AL)  may  require  the  parties  to 
file  post-hearing  briefs  and  may  permit 
the  parties  to  file  reply  briefs. 

(c)  The  AL)  will  fix  the  time  for  filing 
briefs,  which  is  not  to  exceed  60  days 
from  the  date  the  parties  receive  the 
transcript  of  the  hearing  or.  if 
applicable,  the  stipulated  record. 

(d)  The  parties'  briefs  may  be 
accompanied  by  proposed  findings  of 
fact  and  conclusions  of  law. 

{4ML220    Initial  daeWon. 

(a)  The  ALJ  will  issue  an  initial 
decision,  based  only  on  the  record, 
which  will  contain  findings  of  hct  and 
conclusions  of  law. 
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(b)  The  ALJ  may  affinn,  deny, 
increase,  or  reduce  the  penalties  or 
assesamenis  proposed  by  the  Inspector 
Geneial. 

(c)  The  AL)  will  issue  the  initial 
decision  to  all  parties  within  60  day* 
after  the  time  for  submission  of  poet- 
hearing  briefs  or  reply  briefs,  if 
permitted,  has  expired.  The  decision 
will  be  accompanied  by  a  statement 
describing  the  right  of  any  party  le  file 
a  notice  of  appeal  with  the  DAB  and 
instructions  for  now  to  file  such  appeal. 
If  the  ALJ  cannot  issue  an  initial 
decision  within  the  60  days,  the  AL) 
will  notify  the  parties  of  the  reason  for 
the  delay  and  will  set  a  new  deadline. 

(d)  Unless  an  appeal  or  request  for 
extension  pursuant  to  S  498.221(a)  is 
Bled  with  the  OAB,  the  initial  decision 
of  the  AL)  becomes  final  and  binding  on 
the  parties  30  days  after  the  AL)  serves 
the  parties  with  a  copy  of  the  decision. 
If  service  is  by  mail,  the  date  of  service 
will  be  deemed  to  be  five  days  from  the 
date  of  mailing. 

|4«.aM    AppaallBOAa. 

(a)  Any  party  may  appeal  the  decision 
of  the  AL)  to  the  DAB  t^  filing  a  notice 
of  appeal  with  the  DAB  within  30  days 
of  the  date  of  service  of  the  initial 
decision.  The  DAB  may  extend  the 
initial  30-day  period  for  a  period  of  time 
not  to  exceed  30  days  if  a  party  files 
with  the  DAB  a  request  for  an  extension 
within  the  initial  30-day  period  and 
shows  good  cause. 

(b)  Ifa  party  files  a  timely  notice  of 
appeal  with  the  DAB.  the  AL)  will 
forward  the  record  of  the  proceeding  to 
the  DAB. 

(c)  A  notice  of  appeal  will  be 
accompanied  by  a  written  brief 
spediying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions,  and  identifying  which 
finding  of  foct  end  conclusions  of  law 
the  party  is  taking  exception  to.  Any 
party  may  file  a  brief  in  opposition  to 
exceptions,  which  may  raise  any 
relevant  issue  not  addressed  in  the 
exceptions,  within  30  days  of  receiving 
the  notice  of  appeal  and  accompanying 
brief.  The  DAB  may  permit  the  parties 
to  file  reply  briefs. 

(d)  There  is  no  right  to  appear 
personally  before  the  DAB,  or  to  appeal 
to  the  DAB  any  interlocutory  ruling  by 
theAL). 

(e)  No  party  or  person  (except 
employees  of  the  DAB)  will 
communicate  in  any  way  with  members 
of  the  DAB  on  any  matter  at  issue  in  a 
case,  unless  on  notice  and  opportunity 
for  all  parties  to  participate.  This 
provision  does  not  prohibit  a  person  or 
party  from  inquiring  about  the  status  of 
a  caae  or  asking  routine  questions 


concerning  administrative  fiinctions  or 
procedures. 

(f)  The  DAB  will  not  consider  any 
issue  not  raised  in  the  parties'  briefii. 
nor  any  issue  in  the  brieb  that  could 
have  been,  but  was  not,  raised  before  the 
AL). 

(g)  If  any  party  demonstrates  to  the 
satisfaction  of  the  DAB  that  additional 
evidence  not  presented  at  such  hearing 
is  relevant  and  material  and  that  there 
ivere  reasonable  grounds  for  the  failure 
to  adduce  such  evidence  at  such 
hearing,  the  DAB  may  remand  the 
matter  to  the  AL)  for  consideration  of 
such  additional  evidence. 

(h)  The  DAB  may  remand  a  case  to  an 
AL)  for  further  proceedings,  or  may 
issue  a  recommended  decision  to 
decline  review  or  affirm,  increase, 
reduce,  or  reverse  any  penalty  or 
assessment  determined  by  the  AL). 

(i)  When  the  DAB  reviews  a  case,  it 
will  limit  its  review  to  whether  the 
AL)'s  initial  decision  is  supported  by 
substantial  evidence  on  the  whole 
record  or  contained  error  of  law. 

(j)  Within  60  days  after  the  time  for 
submission  of  briefs  or,  if  permitted, 
reply  briefs  has  expired,  the  DAB  will 
issue  to  each  party  to  the  appeal  and  to 
the  Commissioner  a  copy  of  the  DAB's 
recorrunended  decision  and  a  statement 
describing  the  right  of  any  respondent 
who  is  found  liable  to  seek  judicial 
review  upon  a  final  determination. 

|4««.222    Fkial  dacMon a«  me 
Commiaaionar. 

(a)  Except  with  respect  to  any  penalty 
or  assessment  remanded  to  the  AL),  the 
DAB's  recommended  decision, 
including  a  recommended  decision  to 
decline  review  of  the  initial  decision, 
shall  become  the  final  decision  of  the 
Commissioner  60  days  after  the  date  on 
which  the  DAB  serves  the  parties  to  the 
appeal  and  the  Commissioner  with  a 
copy  of  the  recommended  decision, 
uruess  the  Commissioner  reverses  or 
modifies  the  DAB's  reconmiended 
decision  within  that  60-day  period.  If 
the  Commissioner  reverses  or  modifies- 
the  DAB's  recommended  decision,  the 
Commissioner's  decision  is  final  and 
binding  on  the  parties.  If  service  is  by 
mail,  the  date  of  service  will  be  deemed 
to  be  five  days  from  the  date  of  mailing. 

(b)  There  shall  be  no  right  to 
personally  appear  before  or  submit 
additional  evidence,  pleadings  or  briefe 
to  the  Commissioner. 

(c)(1)  Any  petition  for  judicial  review 
must  be  filed  within  60  days  after  the 
parties  are  served  with  a  copy  of  the 
final  decision.  If  service  is  by  mail,  the 
date  of  service  will  be  deemed  to  be  five 
days  from  the  date  of  mailing. 


(2)  In  compliance  with  28  U.S.C 
2112(a),  a  copy  of  any  petition  for 
judicial  review  filed  in  any  U.S.  Court 
of  Appeals  challenging  a  final  action  of 
the  Commissioner  will  be  sent  by 
certified  mail,  return  receipt  requested, 
to  the  SSA  General  Counsel.  The 
petition  copy  will  be  time-stamped  by 
the  clerk  of  the  court  when  the  original 
is  filed  with  the  court. 

(3)  If  the  SSA  General  Counsel 
receives  two  or  more  petitions  within  10 
days  after  the  DAB  issues  its  decision, 
the  General  Counsel  will  notify  the  U.S. 
judicial  Panel  on  Multidistrict  Litigation 
of  any  petitions  that  were  received 
within  the  10-day  period. 

|4aM23    SMyoflnWalilaeMen. 

(a)  The  filing  of  a  respondent's  request 
for  review  by  the  DAB  will 
automatically  stay  the  effective  date  of 
the  ALj's  decision. 

(b)(1)  After  issuance  of  the  final 
decision,  the  respondent  may  file  a 
request  for  stay  of  the  effective  date  of 
any  penalty  or  assessment  with  the  AL). 
The  request  must  be  accompanied  by  a 
copy  of  the  notice  of  appeal  filed  with 
the  Federal  court.  The  filing  of  such  a 
request  will  automatically  act  to  stay  the 
effective  date  of  the  penalty  or 
assessment  until  such  time  as  the  AL) 
rules  upon  the  request. 

(2)  The  AL)  may  not  grant  a 
respondent's  request  for  stay  of  any 
penalty  or  assessment  unless  the 
respondent  posts  a  bond  or  provides 
other  adequate  security. 

(3)  The  AL)  will  rule  upon  a 
respondent's  request  for  stay  within  10 
days  of  receipt. 

f4M.224    Hannlaeeanor. 

No  error  in  either  the  admission  or  the 
exclusion  of  evidence,  and  no  error  or 
defect  in  any  ruling  or  order  or  in  any 
act  done  or  omitted  by  the  AL)  or  by  any 
of  the  parties  is  ground  for  vacating, 
modifying  or  otherwise  disturbing  an 
otherwise  appropriate  ruling  or  order  or 
act,  unless  refusal  to  take  such  action 
appears  to  the  ALJ  or  the  DAB  to  be 
inconsistent  with  substantial  justice. 
The  AL)  and  the  DAB  at  every  stage  of 
the  proceeding  will  disregard  any  error 
or  defect  in  the  proceeding  that  does  not 
affect  the  substantial  rights  of  the 
parties. 
IFR  Doc  96-19425  Filed  7-30-m:  8:45  ami 
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DEPARTMENT  OF  STATE 

one*  of  rraadom  of  InfonnaUon, 
PrWaey  and  CtaaaRlcatton  ftovlaw 

22CFRPwt171 
[PubacNMieeaMq 

Aocaaa  to  inlonnaBon  Dwcuthf 
Order  12968,  "OasalfM  National 
Saeurtty  biformathm,"  ProvMona 

AOBICY:  Office  of  Freedom  of 
Information,  Privacy  and  Classification 
Review,  Department  of  State. 
ACIIOH:  Proposed  rule. 


:  The  Department  of  State 
proposes  to  amend  its  regulations  on 
classified  national  security  information. 
The  rule  describes  how  members  of  the 
public,  govenunent  employees  or 
agencies  may  obtain  access  to 
information  in  Department  of  State 
classified  records  and  bow  such 
requests  are  processed.  The  rule  also 
explains  the  appeals  process  available  to 
requestors  in  the  event  a  request  for  the 
declassification  of  information  in 
Department  of  State  classified  records  is 
denied. 

DATES:  Conunents  must  be  submitted  on 
or  before  September  30, 1996. 
AODRESSES:  Written  comments  may  be 
mailed  or  delivered  to  Margaret  P. 
Grafeld,  Chief,  Privacy,  Plans  and 
Appeals  Divisions,  Office  of  Freedom  of 
Information,  Privacy  and  Classification 
Review,  Room  1239.  Department  of 
Stale,  2201  C  Street,  NW,  Washington, 
DC  20520-1239. 

FOn  FURTHER  tHfOMUVOH  CONTACT: 
Question.';  regarding  mandatory 
declassification  review  or  other  aspects 
of  Executive  Order  12958  may  be 
addressed  to  Margaret  P.  Grafeld,  Chief, 
Privacy,  Plans  and  Appeals  Division, 
Office  of  Freedom  of  Information, 
Privacy  and  Classification  Review, 
Room  1239,  Department  of  State,  2201 
C  Street,  NW.,  Washington.  DC  2052O- 
1239.  Telephone:  202/627-6620:  FAX: 
202/647-5159. 

SUPPLEMENTARY  MFORMATION:  Executive 
Order  12958  of  April  17, 1995, 
prescribes  a  uniform  system  for 
clasaifying,  safeguarding,  and 
declauifying  national  security 
information.  Section  S.6(c)(2)  of  . 
Executive  Order  12958  requires  agencies 
that  originate  or  handle  classified 
information  to  publish  in  the  Federal 
KagiateT  implementing  regulations  that 
affeiit  members  of  the  public. 
Accordingly,  the  Department  of  State 
has  revised  22  CFR,  Parts  171.20 
through  171.26  (Subpart  C)  to  bring 
these  rules  into  conformity  with 


Executive  Order  12956.  Covered  under 
this  revision  are  definitions,  access  to 
records,  processing  requests,  and 
appeals.  The  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  In  addition,  the  rule 
does  not  impose  information  collection 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980. 
The  rule  is  exempt  from  review  under 
E.0. 12866,  but  has  been  reviewed 
internally  by  the  Department  to  ensure 
consistency  with  the  objectives  thereof.  ' 

List  of  Siibiecto  in  Z2  CFR  Pari  171 

Administrative  practice  and 
procedure.  Appeals  procedures. 
Classified  information.  Conflict  of 
interests,  Confidential  business 
information.  Freedom  of  information 
Privacy. 

PART  171— AVAILABILITY  OF 
INFORMATION  AND  RECORDS  TO 
THEPUBUC 

For  the  reasons  set  forth  in  the 
preamble,  22  CFR  Part  171  is  amended 
as  follows. 

1.  The  authority  citation  for  Part  171 
is  revised  to  read  as  follows: 

Authority:  S  VS.C.  551  et  seq.,  552,  552a, 
and  App.  201:  Executive  Order  129S8,  3  CFR, 
1995  Comp..  p.  333;  and  Executive  Order 
12600,  3  CFR,  1987  Camp.,  p.  235. 

2.  Subpart  C  is  revised  to  read  as 
follow: 

Subpwt  C— CaseuUve  Order  12SS8 


171.20  Definitioiu. 

171.21  Access  to  records. 

171.22  DetenninatioD  in  disputed  cases. 

171.23  Chaliengn  to  classification. 

171.24  Access  by  historical  nxarcbaa  and 
former  Presidential  appointees. 

171.25  Exemptions. 

Subpart  C— Ejtacutiva  Ordar  12S58 
Protriaions 

{171.20    DannWona. 

(a)  NationaJ  security  means  the 
national  defense  or  foreign  relations  of 
the  United  States.    ' 

(b)  Information  means  any  knowledge 
that  can  be  communicated  or 
documentary  material,  regardless  of  its 
physical  form  or  characteristics,  that  is 
owned  by,  produced  by  or  for,  or  is 
under  the  control  of  the  United  States 
Government. 

(c)  Control  means  the  authority  of  the 
agency  that  originated  the  information, 
or  its  successor  in  function,  to  regulate 
access  to  the  information. 

(d)  Classified  national  security 
information  (hereafter  classified 


information  means  information  that  has 
been  determined  pursuant  to  this 
Executive  Order  12958  or  any 
predecessor  Order  to  require  protection 
against  unauthorized  disclosure  and  is 
marked  to  indicate  its  classified  status 
when  in  documentary  form. 

(e)  Foreign  government  information 
means: 

(1)  Information  provided  to  the 
United  States  Government  by  a  foreign 
government  or  governments,  an 
international  organization  of 
governments,  or  any  element  thereof, 
with  the  expectation  that  the 
information,  the  source  of  the 
information,  or  both,  are  to  be  held  in 
confidence; 

(2)  Information  produced  by  the 
United  States  pursuant  to  or  as  a  result 
of  a  joint  arrangement  with  a  foreign 
govenunent  or  governments,  or  an 
international  organization  of 
govenunents,  or  any  element  thereof, 
requiring  that  the  information,  the 
arrangement,  or  both,  are  to  be  held  in 
confidence:  or 

(3)  Information  received  and  treated 
as  "foreign  government  information" 
under  the  terms  of  a  predecessor  Order. 

(1)  Classipcotion  means  the  act  or 
process  by  which  information  is 
determined  to  be  classified  information. 

(g)  Original  classification  means  an 
initial  determination  that  information 
requires,  in  the  interest  of  national 
security,  protection  against 
unauthorized  disclosure. 

(h)  Original  classification  authority 
means  an  individual  authorized  in 
writing,  either  by  the  President,  or  by 
agency  heads  or  other  officials 
designated  by  the  President,  to  classify 
information  in  the  first  instance. 

(i)  Unauthorized  disclosure  means  a 
conununication  or  physical  transfer  of 
classified  information  to  an 
unauthorized  recipient. 

(j)  Agency  means  any  "executive 
agency"  as  defined  in  5  U.S.C  105,  and 
any  other  entity  within  the  executive 
branch  that  comes  into  the  possession  of 
classified  information. 

(k)  Senior  agency  official  means  the 
official  designated  by  the  agency  head 
under  Section  5.6(c)  of  this  Executive 
Order  12958  to  direct  and  administer 
the  agency's  program  under  which 
information  is  classified,  safeguarded, 
and  declassified. 

(1)  Confidential  source  means  any 
individual  or  organization  that  has 
provided,  or  that  may  reasonably  be 
expected  to  provide  information  to  the 
United  States  on  matters  pertaining  to 
the  national  security  with  the 
eniectation  that  the  information  or 
relationship,  or  both,  are  to  be  held  in 
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(m)  Damage  to  the  national  security 
means  hann  to  the  national  defense  or 
foreign  relations  of  the  United  Stales 
from  the  unauthorized  disclosure  of 
infonnatian,  to  include  the  sensitivity, 
value  and  utility  of  that  information. 

(n)  Presidential  appointees  includes 
former  ofTicials  of  the  Department  of 
State  or  other  U.S.  Government  agencies 
who  held  policy  positions  and  were 
appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  at 
the  level  of  Ambassador,  Assistant 
Secretary  of  State  or  above.  It  does  not 
include  Foreign  Service  Officers  as  a 
class  or  persons  who  merely  received 
assignment  commissions  as  Foreign 
Service  Officers.  Foreign  Service 
Reserve  Officers,  Foreign  Service  Staff 
Offic«s  and  employees. 

1171.31    i>eei»Her»eofd». 

(a)  Request  for  mandatory 
classification  review.  For  a  request  f<a 
classified  records  to  be  processed  under 
Section  3.6  of  E.O.  12958,  it  must 
describe  the  record(5)  with  sufficient 
specificity  to  enable  the  agency  to  locate 
the  record(s)  with  a  reasonable  amount 
of  effbrt  Whenever  a  request  does  not 
reasonably  describe  the  record(6),  the 
Department  shall  notify  the  requester 
that  no  further  action  will  be  taken 
unless  additional  information  is 
provided,  or  the  scope  of  the  request  is 
narrowed. 

(b)  Mandatory  review.  A  request  for 
declassification  under  the  Executive 
Order  12958  is  termed  a  mandatory 
review;  it  is  separate  from  and  different 
than  a  request  made  under  the  Freedom 
of  Information  Act  (FOIA).  When  a 
requester  submits  a  request  under  both 
mandatory  review  and  FOIA,  the 
Department  shaU  require  the  requester 
to  elect  one  or  the  other.  If  the  requester 
fails  to  elect  one  or  the  other,  the 
request  will  be  treated  as  a  FOIA  request 
unless  the  materials  requested  are 
subject  only  to  mandatory  review. 

(c)  Scope.  All  information  classiBed 
under  this  or  predecessor  orders  shall  be 
subject  to  declassification  review  upon 
request  by  a  member  of  the  pubUc,  a 
government  employee  or  agency,  with 
the  following  exceptions: 

(1)  Information  exempted  bom  search 
and  review  under  the  Central 
Intelligence  Information  Act; 

(2)  Information  which  is  the  subject  of 
pending  litigation; 

(3)  Information  which  has  been 
reviewed  and  withheld  within  the  past 
two  years: 

(4)  Information  originated  by  the 
incumbent  President:  the  inciunbent 
President's  White  House  staff; 
committees,  commissions  or  boards 
appointed  by  the  incumbent  President; 


or  other  entities  within  the  Executive 
Office  of  the  President  that  solely^ advise 
and  assist  the  incumbent  President  If 
the  information  requested  is  the  subject 
of  pending  litigation,  or  has  been 
reviewred  for  declassification  and 
withheld  within  the  past  two  years,  the 
Department  will  inform  the  requester  of 
these  fads  and  of  the  requester's  appeal 
rights.  The  Archivist  of  the  United 
States  shall  establish  procedures  for  the 
declassification  of  Presidential  or  White 
House  materials  accessioned  into  the 
National  Archives  or  maintained  in  the 
Presidential  Ubraries. 

(d)  The  Department  may  refiise  to 
confirm  or  deny  the  existence  or 
nonexistence  of  requested  information 
whenever  the  fact  of  its  existence  or 
nonexistence  is  itself  classified. 

(e)  Processing.  In  responding  to 
mandatory  review  requests,  the 
Department  shall  either  make  a  prompt 
declassification  determination  and 
notify  the  requester  accordingly,  or 
inform  the  requester  of  the  additional 
time  needed  to  process  the  request.  The 
Department  shall  ordinarily  make  a  final 
determination  within  180  days  from  the 
date  of  receipt.  When  information 
cannot  be  declassified  in  its  entirety,  the 
Department  will  make  reasonable  efforts 
to  release  those  declassified  portions  of 
the  requested  information  that 
constitute  a  coherent  segment. 

(f)  Other  agency  recoms.  When  the 
Department  receives  a  request  for 
records  in  its  possession  that  were 
originated  by  another  agency,  it  shall 
refer  the  request  and  the  pertinent 
records  to  the  originating  agency  unless 
that  agency  has  agreed  that  the 
Department  may  review  the  records  in 
accordance  with  declassification  guides 
or  guidelines  provided  by  the 
originating  agency.  The  originating 
agency  shall  communicate  its 
declassification  determination  to  the 
Department. 

(g)  Foreign  govenmient  information. 
When  foreign  govenmient  information 
is  being  considered  for  declassification, 
the  declassifying  agency  is  the  agency 
that  originally  received  or  classified  the 
information.  The  declassifying  agency 
shall: 

(1)  Determine  whether  the 
information  is  subject  to  a  treaty  or 
international  agreement  that  would 
prevent  its  declassification; 

(2)  Determine  whether  the 
information  is  subject  to  Section  1.6(d) 
(5),  (6)  or  (8)  of  the  Executive  Order 
12958: 

(3)  Consult  with  any  other  concerned 
agencies; 

(4)  Consult  with  the  Department  and/ 
or  the  foreign  government,  as 
appropriate. 


(b)  Cryptologic  and  intelligence 
information.  Mandatory  declassification 
review  requests  for  cryptologic 
information  and  information  concerning 
intelligence  activities  or  intelligence 
sources  or  methods  shall  be  processed 
solely  in  accordance  with  special 
procedtues  established  by  the  Secretary 
of  Defense  and  the  Director  of  Central 
Intelligence,  respectively. 

(i)  Appeals.  Upon  denial  of  an  initial 
request  in  whole  or  in  part,  the 
Department  shall  notify  the  requester  of 
the  right  of  an  administrative  appeal, 
which  must  be  filed  within  60  days  of 
receipt  of  the  denial.  The  Department 
shall  normally  make  a  determination 
within  60  days  following  receipt  of  an 
appeal.  If  additional  time  is  needed  to 
make  a  determination,  the  Department 
shall  notify  the  requester  of  the 
additional  time  needed  and  provide  the 
requester  with  a  reason  for  extension. 
The  Department  shall  notify  the 
requester  in  writing  of  the  final 
determination  and  of  the  reasons  for  any 
denial. 

(j)  Appeals  to  the  Interagency  Security 
Clusification  Appeals  Panel,  "rhe 
Interagency  Security  Classification 
Appeals  Panel  shall  publish  in  the 
Federal  Register  the  rules  and 
procedures  for  bringing  mandatory 
declassification  appisals  before  it. 

$171.22    Dtenntnaaen  In  deputed  t ma, 

(a)  It  is  presumed  that  information 
that  continues  to  meet  the  classification 
requirements  under  this  Executive 
Oder  12958  requires  continued 
protection.  In  some  exceptional  cases, 
however,  the  need  to  protect  such 
information  may  be  outweighed  by  the 
public  interest  in  disclosure  of  the 
information,  and  in  these  cases  the 
information  should  be  declassified. 
When  such  questions  arise,  they  shall  be 
referred  to  the  Secretary  of  State  or  the 
Department's  senior  agency  official. 
That  official  will  determine,  as  an 
exercise  of  discretion,  whether  the 
public  interest  in  disclosure  outweighs 
the  damage  to  national  security  that 
might  reasonably  be  expected  from 
disclosure. 

(b)  This  provision  does  not: 

(1)  Amplify  or  modify  the  substantive 
criteria  or  procedures  for  classification; 
or 

(2)  Create  any  substantive  or 
procedural  rights  subject  to  judicial 
review. 


f  171.23   OiaMengaitOi 

(a)  Authorized  holders  of  information 
who,  in  good  faith,  believe  that  its 
classification  status  is  improper  are 
encouraged  and  e>^iected  to  challenge 
the  classification  status  of  the 
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information.  An  authorized  holder  is 
any  individual,  including  an  individual 
external  to  the  Department,  who  has 
been  granted  access  to  specific  classified 
information  in  accordance  with  section 
4.2(k)  of  the  Executive  Order  12958. 

CblChallenges  shall  be  presented  to  an 
original  classification  authorify  with 
jurisdiction  over  the  information.  A 
formal  challenge  under  Section  1.9  of 
the  Executive  Order  12958  must  be  in 
writing,  but  need  not  be  any  more 
sfikcific  than  to  question  why 
information  is  or  is  not  classified,  or  is 
classified  at  a  certain  level  The 
classlfitation  challenge  provision  is  not 
intended  to  prevent  an  authorized 
holder  form  informally  questioning  the 
classification  status  of  particular 
information.  Such  informal  inquiries  are 
encouraged  in  order  to  limit  the  number 
of  formu  duUenmes. 

(c)  Whenever  the  Department  receives 
a  classificaUon  challenge  to  information 
that  has  been  the  subject  of  a  challenge 
within  the  past  two  years,  or  that  is  the 
subiact  of  pending  litigation,  it  is  not 
required  to  process  the  challenge 
beyond  informing  the  challenger  of  this 
hct  an  of  the  challenger's  appeal  rights, 
if  any. 

(d)  Challenges,  responses  and  appeals 
shall,  if  possible,  be  unclassified. 
However,  classified  information 
contained  in  a  challenge,  a  response 
from  the  department  or  an  appeal  shall 
be  handled  and  protected  in  accordance 
with  this  Executive  Order  12958  and  its 
implementing  directives. 

(e)  Information  being  challenged  for 
classificaUon  shall  remain  classified 
unless  and  until  a  decision  is  made  to 
declassify  it. 

(f)  The  Secretary  of  State  or  the  senior 
agency  official  of  the  Department  shall 
establish  procedures  under  which 
authorized  holdera  of  classified 
information  may  make  such  challenges. 
These  procedures  shall  assure  that: 

(1)  No  retribution  is  taken  against  an 
authorized  holder  bringing  a  diallenge 
in  good  faith; 

U)  An  opportimity  is  provided  for 
review  by  an  impartial  official  or  panel; 
and 

(3)  Classification  challenges  shall  be 
considered  separately  bom  FOIA  or 
other  access  requests. 

(g)  Processing  an  initial  written 
response  to  a  challenge  shall  be 
provided  within  60  days.  If  the 
Department  is  unable  to  respond  to  the 
challenge  within  60  days,  it  must 
acknowledge  the  challenge  in  writing 
and  provide  a  date  by  which  it  will 
respond.  The  Department's 
ackjaowledgement  must  state  that  if  no 
response  is  received  within  120  days, 
the  challenger  has  the  right  to  forward 


the  challenge  to  the  Interagency 
Security  Classification  Appeals  Panel 
The  challenger  may  also  forward  the 
challenge  to  the  Interagency  Security 
Classification  Appeals  Panel  if  the 
Department  has  not  responded  to  an 
internal  appeal  within  90  days  after 
receiving  the  appeal  Responses  to 
challenges  denied  by  the  Department 
shall  also  include  the  challenger's 
appeal  rights  to  the  Interagency  Security 
Classification  Appeals  Panel. 

$171.24    Aoceee  Dy  Meloncil  reeeefcnsra 


DCPARTMBfT  OflME  TREAMRV 
BimMi  of  Alcohol,  Toboooo  wid 


(a)  Section  4.2(a)(3)  of  this  Executive 
Order  12958  restricts  access  to  classified 
information  to  individuals  who  have  a 
need-to-know  the  information.  This  may 
be  waived  for  persons  who  are  engaged 
in  historical  research  projects;  or 
previously  occupied  policy-making 
positions  to  which  they  were  appointed 
by  the  President.  Access  requests  made 
under  this  provision  must  he  submitted 
in  writing  and  must  include  a  general 
description  of  the  records  and  the  time 
period  covered  by  the  request. 

(b)  Access  may  be  granted  only  if  the 
Secretary  of  State  or  the  senior  agency 
official  of  the  Department: 

(1)  Determines  in  writing  that  access 
is  consistent  with  the  interest  of 
national  security; 

(2)  Takes  appropriate  steps  to  protect 
classified  information  from 
unauthorized  disclosiue  or  compromise; 
and 

(3)  Ensures  that  the  information  is 
safogtiarded  in  a  maimer  consistent  with 
the  Executive  Order  12958. 

(c)  Access  granted  to  former 
Presidential  appointees  shall  be  limited 
to  items  the  individual  originated, 
reviewed,  signed  or  received  while 
serving  as  a  Presidential  appointee. 

(171JS   faemptlone. 

The  Freedom  of  Information  and 
Privacy  Acts  exemptions  and  any  other 
exemptions  under  applicable  law  may 
be  invoked  by  the  Department  to  deny 
material  on  grounds  other  than 
classfficaUoo. 
Patrick  F.  ftuuti). 
Assistant  fiecretaryfor  the  Bunaa  of 
Administotion. 

IFR  Doc  96-15513  Filed  7-30-96:  8:4S  am) 
aaxita  cool  «ns-w-« 


27CniPwti19«id21 
tNedee  No.  m;  MR-OCVJ 
RM  1lia-AM0 

FeniMilae  tor  Denaturad  Alootal  and 
Rum 

AOBiCV:  Bureau  of  Alcohol.  Tobacco 
and  Fiieanns  (ATF).  Treasury. 
ACnOM:  Notice  of  proposed  rulemaking. 

aUMMAKV:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is 
proposing  in  this  document  to  update 
the  information  provided  for  in  parts  19 
and  21  relating  to  the  formulation  of 
completely  denatured  alcohol  (CDA). 
specially  denatured  alcohol  (SDA),  and 
specially  denatured  rum  (SDR);  the 
denaturants  authorized  for  use  in  the 
manufacturing  of  these  formulatioiu; 
and  the  specifications  for  these 
denaturants.  The  updates  being 
proposed  include  replacing  the 
previously  named  "Scientific  Servioee 
Division"  and  "Chemical  Branch"  «rith 
their  new  names,  removing  the  only 
proprietory  name  listed  with  the 
denaturant  denatonium  benzoate, 
incorporating  an  ATF  ruling  that 
approves  the  use  of  two  substitute 
denaturants,  and  making  other 
amendments  to  provide  clarity.  ATF 
believes  that  the  proposed  updates  will 
ensure  that  the  information  provided  in 
this  part  is  current. 

As  part  of  the  President's  regulatory 
reform  initiative  that  calls  for  a 
complete  review  and  revision  of  all 
Federal  government  regulations,  ATF  is 
proposing  in  this  document  to  eliminate 
regulatory  requirements  that  may  pose 
an  undue  burden  on  industry  memben. 
DATES:  Written  comments  must  be 
received  on  or  before  September  30. 
1996. 

A00M8IES:  Submit  written  comments 
to:  Chief,  Wine,  Beer,  and  Spirits 
Regulations  Branch:  Bureau  of  Alcohol. 
Tobacco  and  Firearms:  PO  Box  S0221: 
Washington.  DC  20091-0221.  Attn: 
Notice  No.  832. 

FOn  FURTHER  MFORMATION  CONTACT: 
Mary  A.  Wood,  Wine,  Beer,  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol. 
Tt^cco  and  Firearms.  650 
Massachusetts  Avenue.  NW., 
Washington,  DC  20226;  (202)  927-8210. 

WPPlBBITAnY  tNFOmiATICH: 

Badignniiid 

27  CFR  part  21  contains  listings  of 
information  relating  to  the  formulation 
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of  CDA.  SDA,  and  SDR.  to  the 
specifications  for  denaturants  and  to  the 
denaturants  authorized  for  use  in  the 
fonnulation  of  CDA,  SDA.  and  SDR. 
ATF  is  authorized  under  section  S242  of 
the  btemal  Revenue  Code  of  1986  to 
prescribe  the  character  and  quantity  of 
approved  denaturing  materials. 
Pursuant  to  $  21.91,  ATF  may  authorize 
substitutions  or  variatioiu  from  the 
specified  list  of  denaturants  pursuant  to 
an  application  filed  with  ATF  by  the 
danatiuer.  This  document  proposes  to 
amend  part  21  to  incorporate 
denaturants  that  have  been  approved 
pursuant  to  such  applications  but  not 
yet  published  in  this  part,  as  well  as  to 
clarify  the  regulations  where  necessary. 
Additionally,  tliis  document  proposes  to 
make  a  technical  correction  to  the 
wording  of  S  21.91  by  replacing  "of' 
with  "or"  in  the  second  sentence. 

Oxncting  Dirinon  and  Branch  Names 

The  ATF  National  Laboratory  Center, 
Rockville,  Maryland,  underwent 
reorganization  and  the  division  and 
certain  branches  were  renamed.  The 
division  previously  named  "Scientific 
Services  £)ivision"  has  been  renamed 
"Laboratory  Services  Division"  and  the 
branch  previously  named  "Chemical 
Branch"  has  been  renamed  "Alcohol 
and  Tobacco  Laboratory."  The 
regulations  are  being  corrected  to  reflect 
the  new  names.  The  division  name 
correction  aSacts  $  21.11.  The  branch 
name  correction  afiects  SS71.3, 21.11, 
21.21,  21.31,  21.33.  21.34,  21.5«.  21.65. 
and  21.141. 

Ismoral  of  a  Propriatary  Name 

The  appearance  of  the  proprietary 
brand  name  "BITREIX"  in  conjimction 
with  the  approved  denaturant 
denatonium  benzoate.  N.F.  may  be 
mistakenly  considered  a  product 
endorsement  by  ATF  over  all  other 
proprietory  names.  Since  "denatoniujn 
benzoate,  N.F."  is  the  actual  chemical 
name  for  this  denaturant,  "BITREX"  is 
eliminated  every  where  it  appears  in 
parts  19  and  21. 

Subatitiiie  Denaturants 

ATF  Ruling  94-4  approved  the  use  of 
heptane  as  a  substitute  denaturant  for 
toluene  in  SDA  Formula  No.  2-B  (SDA 
2-B)  and  alpha  terpineol  as  a  substitute 
denaturant  in  SDA  Formula  No.  38-B 
(SDA  38-B). 

Heptane  is  currently  approved  as  a 
substitute  denaturant  for  rubber 
hydrocarbon  solvent  in  SDA  28-A.  This 
ruling  allows  for  the  use  of  heptane  as 
a  substitute,  on  an  equal  (1:1)  basis,  for 
any  one  of  the  denaturants  (toluene, 
benzfflie  or  rubber  hydrocarbon  solvent) 
in  SDA  2-B. 


Alpha  terpineol  having  similar 
specifications  to  those  of  pine  oil,  Ni'., 
an  approved  denaturant  for  SDA  38-6, 
is  now  approved  for  uae  as  a  substitute 
denaturant  in  SOA  3S-B. 

Other  rhangns 

27  CFR  21.6  and  21.141  are  proposed 
to  be  amended  to  correctly  dte 
referenced  information. 


Public  Parlkipstian 

ATF  requests  written  comments  frtjm 
all  interested  persons.  All  comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
as  confidential.  Any  material  which  the 
commenter  considers  to  be  confidential 
or  inappropriate  for  disclosure  should 
not  be  included  in  the  comment.  The 
name  of  the  person  submitting  the 
comment  is  not  exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  should  submit  a  request, 
in  writing,  to  the  Director  within  the  60- 
day  comment  period.  The  Director, 
however,  reserves  the  right  to 
determine.  In  light  of  all  circumstances, 
whether  a  public  hearing  will  be 
scheduled. 

Written  comments  will  be  available 
for  public  inspection  during  normal 
business  hours  at  the  following  address: 
ATF  Reading  Room,  Office  of  Public 
Affairs  and  Disclosure,  Room  6480,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC. 

Regulalaty  Ftadbility  Ad 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  regulations  will  provide  industry 
members  with  the  most  current  listings 
of  denaturants,  denatured  alcohol  and 
mm  formulations  and  their 
specifications.  The  regulations  will  not 
increase  recordkeeping  or  reporting 
requirements.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  requireid 
because  the  proposal,  if  promulgated  as 
a  final  rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Pursuant  to 
section  780S(f)  of  the  Internal  Revenue 
Code,  this  regulation  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administntion  for  comment  on  its 
impact  on  small  business. 


ExecntiTe  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Emcutive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations.  5  CFR  part 
1320,  do  not  apply  to  this  document 
because  no  new  information  collection 
requirements  are  being  proposed. 

The  collections  of  information 
referenced  in  this  notice  of  proposed 
rulemaking  have  been  previously 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h):  27  CFR  parts  19  and  20). 

DraAing  InJbnnntioa 

The  principal  author  of  this  document 
is  Mary  A.  Wood  of  the  Wine,  Beer,  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco,  and  Firearms. 

ListofSubjacta 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations 
(Government  agencies),  Chemicals, 
Claims,  Customs  duties  and  inspection, 
lElectronic  fund  transfers.  Excise  taxes. 
Exports,  Cesohol,  Imports,  Labeling, 
Liquors,  Packaging  and  containers, 
Puerto  Rico.  Reporting  and 
recordkeeping  requirements.  Research, 
Security  measures,  Spices  and 
flavorings.  Stills.  Surety  bonds. 
Transportation.  Vinegar.  Virgin  Islands. 
Warehouses,  Wine. 

27  CFR  Part  21 

Alcohol  and  alcoholic  beverages. 
Authority  delegation.  Chemicals, 
Gasohol. 

Authority  and  Issuance 

Accordingly,  ATF  is  proposing  to 
amend  chapter  I,  of  title  27  of  the  Code 
of  Federal  Regulations  as  follows: 

Sec.  A.  The  regulations  in  27  CFR  part 
19  are  amended  as  follows: 

PART  19-OISTIU.EO  SPIRITS 
PLANTS 

Para.  1.  The  authority  citation  for  part 
19  continues  to  read  as  follows: 

Authoritr:  19  U.S.C.  81c,  1311;  26  U.S.C 
5001.  5002.  5004-5006,  500S.  5010.  5041, 
5061.  5062,  5066,  5081,  5101,  5111-5113. 
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5142.  5143. 5148, 5171-5173,  5175,  5176 
517S-5181,  5201-5204,  5206,  5207,  5211- 
5215.  5221-5223.  5231,  5232,  S23S,  5236, 
5241-5243, 5271.  5273,  5301,  5311-5313. 
5362,  5370,  5373,  5501-S505,  5551-5555, 
5559,  5561,  5562,  5601,  5612,  5682,6001, 
6065, 6109, 6302, 6311,  6676,  6806,  7011, 
7510,  7805;  31  U.S.C  9301,  9303,  9304.  9306. 

119.460   (AmsndadI 

Pua.  2.  Section  19.460(a)  is  amended 
by  removing  the  word  "(BITREX)." 
wherever  it  appears. 

119.1005    [Amsndsd] 

Para.  3.  Section  19.1005(c)  is 
amended  by  removing  the  word 
"(Bitrex),"  wherever  it  appears. 

Sec  B.  The  regulations  in  27  CFR  part 
21  are  amended  as  follows: 

PART  21— FORMULAS  FOR 
DENATURED  ALCOHOL  AND  RUM 

Panu  1.  The  authority  citation  for  part 
21  continues  to  read  as  follows: 

Auiharitr  5  U-S.C  552(a);  26  U.S.C  5242. 
7805. 

H  21.3. 21.21, 21 J1, 21.34,  and  21.86 
lAimndad] 

Para.  2.  Sections  21.3(b).  21.21  (b) 
and  (c),  21.31(c),  21.34(c).  and  21.S6(a) 
are  amended  by  removing  the  words 
"Chemical  Branch"  and  adding  in  their 
place  the  words  "Alcohol  and  Tobacco 
Laboratory." 

Para.  3.  Section  21.6  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

121.6    IncotponOons  by  ralsrsnc*. 

(a)  "The  United  States  Pharmacopoeia 
and  the  National  Formulary"  published 
together  as  "The  USP  and  NF 
Compendia,"  are  incorporated  by 
reference  in  this  part  *  *  * 


121.11    VamnttSi 

Para.  4.  Section  21.11  is  amended  in 
the  definition  "Chief,  Chemical  Branch" 
by  removing  the  words  "Scientific 
Services  Division"  and  adding  in  their 
place  the  words  "Laboratory  Services 
Division"  and  by  removing  the  words 
"Chemical  Branch"  and  adding  in  their 
place  the  words  "Alcohol  and  Tobacco 
Laboratory." 

121.31   (Amsndatq 

Para.  5.  Section  21.32(a)  is  amended 
by  removing  the  word  "(BITREX)." 

Para.  6.  Section  21.33  is  amended  as 
follows: 

1.  Paragraph  (a)  is  revised  to  read  as 
follows: 

(21.33    FoiinulaNo.2-«. 

(a)  Formula.  To  every  100  gallons  of 
alcohol  add: 


One-half  gallon  of  benzene,  '/i  gallon 
of  rubber  hydrocarbon  solvent,  '4  gallon 
of  toluene,  or  ^h  gallon  of  heptane. 


2.  Paragraph  (c)  is  amended  by 
removing  the  words  "Chemical  Branch" 
and  adding  in  their  place  "Alcohol  and 
Tobacco  Laboratory." 

121.66    (Amsodad] 

Para.  7.  Section  21.65(a)  is  amended 
as  follows: 

1.  The  words  "Alpha  terpineol"  are 
added  at  the  top  of  uie  list  of 
substances. 

2.  In  the  concluding  text,  the  words 
"Chemical  Branch"  are  removed  and 
added  in  their  place  are  the  words 
"Alcohol  and  Tobacco  Laboratory" 
every  place  they  appear. 

121.76    [Amandad] 

Para.  8.  Section  21.76(a)  is  amended 
by  removing  tha  word  "(BITREX)." 

(21.91    [Amandad] 

Para.  9.  Section  21.91  is  amended  by 
removing  "of  where  it  appears  for  the 
second  time  in  the  second  sentence  and 
adding  "or"  in  its  place. 

((21.96  thraugh  21.132    {ftadaaignalBd  aa 
((21.96  Hireugh  21.133] 

Para.  10.  Sections  21.95  through 
21.132  are  redesignated  as  §S  21.96 
through  21.133. 

Para.  11.  A  new  $  21.95  is  added  to 
read  as  follows: 

(21.99    Alptia  tarptnad. 

(a)  Boiling  point  at  7S2mm  218.8- 
219.4  "C. 

(b)  Density  at  15°  0.9386. 

(c)  Refractive  index  at  20*  1.4831. 

(21.141    (Amandad] 

Para.  12.  Section  21.141  is  amended 
as  follows: 

1.  Formula  40-B  is  added  to  the  end 
of  the  list  in  the  column  entitled 
"Formulas  authorized  for  the  entry 
"External  pharmaceuticals, 
miscellaneous,  U.S.P.  or  N.F.".  Cods 
No.  249." 

2.  The  words  "Qwmical  Branch"  are 
removed  from  footnote  1  and  added  in 
their  place  are  the  words  "Alcohol  and 
Tobacco  Laboratory." 

(21.151    [Aaiandadl 

Para.  13.  Section  21.151..is  amended 
as  follows: 

1.  "Alpha Terpineol*  *  •  SJIA.  3*- 
B"  is  added  directly  after,  "Almond  oil. 
bitter,  NJ.X  *   *  *  S.D.A.  36-B." 

2.  "(BITREX)"  is  removed  from  the 
reference  to  "Denatonium  benzoate, . 
N.F.  S.DA.  1, 40-B." 

3.  "2-B"  is  added  between  "SJ).A." 
and  "28-A"  across  from  "Heptane." 


Signed:  May  29,  1996. 
lohaW.M^aw, 
Oiraclcir. 

Approved:  June  6, 1996. 
JobbP.  Siaipsnii, 

Deputy  ABSistoni  Secretary  (Fegulatary.  Tariff 
artd  Trade  Enforcement). 
(PR  Doc  96-19388  Filed  7-30-96;  8:45  ami 
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Rmi010-AC06 

AitienonMiite  to  TivrapofttBon 
AlkMMnoe  ReguMlons  for  Federal  and 
IndlMi  Laaees  to  Spw^ify  AtkmaMe 
Costs  and  Related  Amendments  to 
Qas  Valuation  Regulations 

AOENCT:  Minerals  Management  Service. 

Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Minerals  Marugament 
Service  (MMS)  proposes  to  amend  its 
regulations  governing  valuation  for 
royalty  purposes  of  gas  produced  from 
Federal  and  Indian  leases.  The  proposed 
rule  primarily  addresses  allowances  for 
transportation  of  gas.  The  amendments 
would  clarify  the  methods  by  which  gas 
royalties  and  deductions  for  gas 
transportation  are  calculated. 
DATES:  Comments  must  be  submitted  on 
or  before  September  30, 1996. 
AOORESSES:  Comments  should  be  sent 
to:  David  S.  Cuzy,  Chief.  Rules  and 
Procedures  Staff,  Minerals  Management 
Service,  Royalty  Management  Pttjgram. 
P.O.  Box  25165,  MS  3101.  Denver. 
Colorado  80225-0165.  courier  delivery 
to  Building  85,  Denver  Federal  Center, 
Denver.  CO  80225,  telephone  (303)  231- 
3432,  fax  (303)  231-3194,  e-Mail 
DBvid_GuzyBsmtp.mms.gov. 
FOR  FURnCR  StrOWIATlOW  OOWTACT: 
David  S.  Cuzy,  Chief,  Rules  and 
Procedures  Staff,  Minerals  Management 
Service,  Royalty  Management  Program, 
telephone  (303)  231-3432,  fax  (303) 
231-3194,  e-Mail 

David Guzy©smtp.mms.gov. 

SUPPLEMENT ARY  INPOfWATtON:  The 
principal  authoraof  this  prx>posed  rule 
are  Theresa  Walsh  Bayani  at  (303)  275- 
7247.  Susan  Lupinski  at  (303)  275-7246, 
and  Gregory  Smith  at  (303)  275-7102 
from  MMS's  Offices  in  Lakewood, 
Colorado,  and  Geoffrey  Heath  at  (202) 
208-3051  and  Peter  Scbaumberg  at 
(202)  206-4036  from  the  Office  of  the 
Solicitor  in  Washington.  D.C 
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MMS  published  a  set  of  rules  io  30 
CFR  Part  206  governing  gas  valuatioa 
and  gas  truisportation  calculation 
methods  to  clarify  and  codify  the 
departmental  policy  of  granting 
deductions  for  the  reasonable  actual 
costs  of  transporting  gas  from  a  Federal 
or  Indian  lease  (when  the  gas  is  sold  at 
a  market  away  from  the  lease)  (53  FR 
1272.  January  IS,  1988). 

Since  the  1988  rulemaking.  Federal 
Energy  Regulatory  Commission  (FERC) 
regulatory  actions  signiflcantly  affected 
the  gas  transportation  industry.  Before 
these  changes,  gas  pipeline  companies 
served  as  the  primary  merchants  in  the 
natural  gas  industry.  During  that 
environment,  pipelines: 

•  Bought  gas  at  the  wellhead, 

•  Transported  thS^as,  and 

•  Sold  tns  gas  at  the  city  gate  to  local 
distribution  companies  (LIJG). 

In  the  mid-1980's,  FERC  began 
establishing  a  competitive  gas  market, 
allowing  shippers  access  to  the  pipeline 
transportation  grid.  These  actions 
ensured  that  willing  buyers  and  sellers 
could  negotiate  their  own  sales 
transactions. 

Specifically,  starting  with  the 
implemenistion  of  FE3RC  Order  436, 
FERC  began  regulating  pipelines  as 
open«ccess  transporters  and  requiring 
non-discriminatory  transportation.  This 
permitted  downstream  gas  users  (such 
as  LOG'S  and  industrial  users)  to  buy  gas 
directly  from  gas  merchants  in  the 
production  area  and  to  ship  that  gas 
through  interstate  pipelines. 

FERC  Order  436  and  amendments, 
plus  the  elimination  of  price  controls, 
created  a  vigorous  spot  market. 
Producers  and  markJeters,  in 
competition  for  the  sale  of  gas  to  end 
users,  are  now  transporting  substantial 
volimies  of  gas  that  they  own  through 
interstate  pipelines.    

In  the  early  I990's.  FQ<C  recognized 
that  pipelines  still  held  an  advantage 
over  competing  sellers  of  gas.  Pipelines 
held  substantial  market  power  and  sold 
gas  bundled  with  a  transportation 
service.  FERC  remedied  the  inequities 
in  the  gas  market  by  issuing  FERC  Order 
636,  efiective  May  18. 1992.  FERC  Order 
636: 

•  Required  the  separation 
(unbundling)  of  sales  and  gas 
transportation  services: 

•  Enabled  the  implementation  of  a 
capacihr  release  program:  and 

•  Allowed  pipelines  to  assess 
shippers  surcharges  for  services  such  as 
transition  costs  and  FERC's  aimual 
charges  (57  FR  13267.  April  16, 1992). 

The  unbundled  costs — previously 
embedded  in  a  lump-sum  charge- 
include: 


•  Transmission. 

•  Storage. 

•  Production,  and 

•  Gathering  costs. 

MMS  reviewed  its  current  gas 
transportation  regulations  (30  CFR 
206.156  and  206.157  (Federal),  and 
206.176  and  206.177  (hidian)(19g6))  and 
determined  that  they  provide  general 
authority  to  calculate  transportation 
deductions  for  cost  components 
resultiiig  from  implementing  FERC 
Order  636  and  previous  FERC  orders. 
However,  MMS  determined  that  we 
should  provide  specific  guidance  to 
lessees  and  royalty  payors  on  which 
transportation  service  components  are 
deductible  transportation  costs.  This 
guidance  is  necessary  because 
transportation  service  components 
previously  aggregated  may  now  be 
separately  identified  in  transportation 
contracts,  and  new  transportation  costs 
unique  to  the  FERC  Order  636 
enviroiunent  are  emerging. 

Further,  some  "transportation" 
service  components  reOect  non- 
deductible costs  of  marketing  rather 
than  transportation. 

The  purpose  of  this  proposed  rule  is 
to  clarify  for  the  oil  and  gas  industry 
which  cost  components  or  other  charges 
are  deductible  (related  to  transportation) 
and  which  costs  are  not  deductible 
(related  to  marketing)  for  Federal  and 
Indian  leases.  The  discussion  in  this 
preamble,  and  the  proposed  rule,  relates 
primarily  to  the  effects  of  FERC  Order 
636  on  interstate  gas  pipelines  that 
FERC  regulates.  To  the  extent  these 
same  types  of  changes  and  issues  are 
relevant  for  intrastate  pipelines,  this 
proposed  rule  applies  equally. 

In  conjunction  with  the  proposed 
changes  to  the  transportation  allowance 
regulations,  MMS  also  proposes  certain 
changes  to  the  gas  valuation  regulations. 
When  FERC  approves  tariffo,  they 
generally  allow  pipelines  to  include 
provisions  ensuring  that  pipelines  can 
maintain  operational  and  financial 
control  of  their  systems.  These 
provisions  may  include  requirements 
that  shippers  maintain  pipeline  receipts 
and  deliveries  within  certain  daily  or 
monthly  tolerances  and  that  shippera 
"cash-out"  accumulated  imbalances.  As 
explained  in  more  detail  below,  if  a 
shipper  over-delivers  production  to  a 
pipeline,  the  pipeline  may  purchase  the 
excess  gas  quantities  from  the  shipper. 
If  the  gas  quantity  exceeds  certain 
prescribed  tolerances,  the  shipper  may 
incurs  "penalty"  in  the  form  of  a 
substantially  reduced  price  for  that  gas. 
MMS  will  not  accept  that  "penalty 
price"  as  the  value  of  production  and 
proposes  in  this  rule  a  method  for 


valuing,  production  sold  under  such 
drcurastances. 

Certain  additions  to  revenues  from  the 
sale  of  natural  gas  may  occur  in  the  gas 
transportation  environment.  These 
issues  are  gas  valuation  issues  beyond 
the  scope  of  this  rulemaking.  However, 
these  additions  to  revenues  may  be 
royalty  bearing  under  existing 
regulations. 

MMS  also  recognizes  that  certain 
lessee  gas  transportation  arrangements 
result  in  financial  transactions  not 
directly  associated  with  the  gas  value. 
Such  transactions  may  not  have  royalty 
consequences.  If  a  lessee  is  unsure 
whether  its  transactions  result  in 
additional  royalty  obligations,  it  may 
request  a  value  determination  from 
MMS  as  provided  in  the  existing  rules. 

The  amendments  discussed  below 
apply  to  both  arm's-length  and  non- 
arm 's-length  situations  for  valuing  gas 
production  and  calculating 
transportation  allowances. 

IL  Section-by-Soctioii  Analysis 

MMS  proposes  amending  its 
regulations  and  deleting  the  existing 
SS  206.157(f)  and  206.177(0  (although 
MMS  retains  the  substance  of  this 
paragraph  in  a  later  revised  paragraph). 
We  redesignated  paragraph  (g)  of  these 
sections  as  paragraph  (h)  and  added  two 
new  paragraphs.  New  paragraph  (f) 
describes  the  types  of  costs  MMS  will 
allow  as  part  of  a  transportation 
allowance.  A  new  paragraph  (g)  lists 
those  costs  that  MMS  expressly 
disallows.  Because  some  of  the 
nonallowable  costs  affect  valuation. 
MMS  proposes  amending  §$  206.152. 
206.153,  206.172  and  206.173.  These 
amendments  address  valuation  of 
certain  "cash-out"  volumes  and 
expressly  reafiirm  that  marketing  costs 
are  not  allowable  deductions  from 
royalty  value. 

A.  Sections  206.152. 206.153, 206.172 
and  206. 173    How  to  Value  Over- 
Delivered  Volumes  Under  a  "Cash-Out" 
Program 

See  the  discussion  below  at  30  CFR 
206.157  and  30  CFR  206.177  for  the 
proposed  changes  to  30  CFR  206.152, 
206.153.  206.172,  and  206.173. 

B.  Sections  206.157(fl  and  206.177(fl 
Allowable  Costs  in  Determining 
Transportation  Allowances 

1.  Finn  Demand  Charges 

In  5S  206.157(0(1)  and  206.177(0(1). 
MMS  proposes  allowing  firm  demand 
charges — ^limited  to  the  applicable  rate 
per  MMBtu  multiplied  by  the  actual 
volumes  transported — as  allowable  costs 
in  computing  the  transportation 
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allowance.  FERC  Order  636  made 
significant  changes  to  the  structure  of 
interstate  gas  pipelines  services; 
however,  these  services  and  the  costs 
reQacted  in  their  rates  are  not  new  to  the 
gas  industry.  Because  FERC  unbundled 
these  services.  MMS  determined  that 
certain  firm  demand  costs  may  be 
allowable  transportation  costs. 

Firm  transportation  is  a  service  in 
which  the  shipper  contracts  and  pays 
for  a  capacity  entitlement.  Pipelines 
generally  provide  firm  transportation 
under  a  two-part  rate  structure: 

(a)  demand  or  reservation  charges  to 
recover  its  fixed  costs:  and 

(b)  a  commodity  charge  which  usually 
recovers  its  variable  costs. 

In  contrast,  interruptible 
transportation  is  a  lower  priority 
aervioe.  During  peak  demand  periods  on 
the  pipeline  system,  the  pipeline  must 
provide  the  firm  customers'  capacity 
requirements  before  permitting  access  to 
shippere  with  interruptible  service. 

hi  Order  636,  FERC:  adopted  a  rale 
design  allocating  100  percent  of  the 
fixed  costs  of  operating  the  pipeline  to 
the  firm  demand  charge.  These  costs 
include: 

•  Depreciation; 

•  Operation  and  maintenance  costs; 
and 

•  Return  on  equity. 
Custonwre  with  firm  service  pay  a 

monthly  demand  charge,  based  on  the 
amount  of  capacity  reserved,  plus  a 
commodity  charge  for  the  variable  costs 
of  pipeline  operaticai  (on-line 
compression,  etc.).  Customera  with 
interruptible  service  pay  only  a 
commodity  charge  because  they  do  not 
reserve  pipeUne  capacity. 

Under  the  current  rules,  MMS  allows 
all  those  costs  that  were  in  tariffs 
because  the  costs  generally  were  not 
separately  identified.  After  FERC  Order 
636,  these  costs  are  segregated  and  MMS 
allows  the  costs  for  firm  and 
interruptible  service  in  determining  the 
transportation  allowance  for  both  arm's- 
length  and  non-arm 's-length  contracts. 
MMS  considere  firm  and  interruptible 
service  charges  as  actual  costs  of 
transportation,  with  certain  exceptions 
discussed  below.  (See  also  the 
discussion  below  regarding  conmiodity 
charges  in  proposed  §§  206.157(0(3)  and 
206.177(0(3)). 

MMS  recognizes  that  other  valuation 
implications  result  from  a  lessee's 
choice  of  securing  firm  versus 
interruptible  services.  For  instance,  gas 
transported  under  firm  transportation 
service  will  likely  command  a  higher 
sales  price  than  gas  transported  under 
interruptible  service.  If  the  gas  sales 
transaction  is  not  arm's-length,  the 
lessee  would  apply  the  comparability 


criteria  in  $$  206.152,  206.153,  206.172 
and  206.173  and  compare  values  of  gas 
transported  imder  the  same 
transportation  arrangement — firm  to 
firm  and  interruptible  to  interruptible. 

2.  Capacity  Release  Program 

The  capacity  release  program 
reallocates  a  shipper's  unused  firm 
transportation  capacity.  In  low  demand 
periods,  shippers  with  firm 
transportation  release  unused  capacity 
to  the  pipeline.  During  peak  demand 
periods,  shippers  with  firm 
transportation  maintain  their  contracted 
pipeUne  capacity.  When  another  party 
acquires  released  capacity  from  the 
pipeline,  the  pi[>eline  credits  the 
payments  to  the  shipper  who  released 
the  firm  transportation.  That  transaction 
could  result  in  a  loss  or  gain  to  the 
releasing  firm  transportation  holder. 

When  another  shipper  does  not 
acquire  released  capacity,  a  loss 
occurs — the  capacity  holder  loses  what 
it  paid  for  some  of  its  firm  capacity.  In 
SS  206.157(0(1)  and  206.177(0(1)  MMS 
proposes  that  such  losses  to  the  lessee/ 
holder  of  firm  transportation  would  not 
be  deductible  transportation  costs.  In 
addition,  the  lessee  may  not  include  any 
losses  it  incure  from  receiving  less  for 
release  of  its  firm  capacity  than  what  it 
paid.  Similarly,  any  gains  from  the  sale 
of  firm  capacity  would  have  no 
allowance  or  royalty  consequences. 

MMS  does  not  consider  these  gains  or 
losses  associated  with  transfers  of  firm 
transportation  as  part  of  the  actual  costs 
of  transportation.  Therefore,  regardless 
of  whether  the  firm  capacity  bolder 
makes  or  loses  money  on  capacity 
releases,  it  may  only  claim  the  firm 
demand  charge  per  MMBtu  multiplied 
by  the  actual  volume  it  transports  as  its 
transportation  allowance. 

When  a  lessee/shipper  acquires 
released  capacity  on  a  pipeline,  MMS 
allows  the  cost  of  buying  that  capacity 
as  a  transportation  cost  to  the  extent  Uie 
capacity  is  actually  used. 

3.  Pipeline  Rate  Adjustments 

Pipeline  rates  are  sometimes  subject 
to  later  adjustment;  the  pipeline  may 
agree  to  retroactively  adjust  the  effective 
rate  in  a  rate  case  settlement,  or  FERC 
may  order  a  rate  adjustment  when  it  acts 
on  the  merits  of  a  rate  increase 
application.  For  example,  a  rate 
reduction  may  occur  if: 

•  A  pipeline  determines  that  its 
operating  costs  are  lower  than  it 
originally  projected;  or 

•  Its  billing  determinants  are  higher. 
In  such  cases,  the  pipeline  may  have 

to  refund  certain  revenues  it  collects; 
such  as  penalty  revenues.  Only  in  rare 


instances  does  FERC  allow  pipelines  to 
retroactively  increase  rates. 

MMS  proposes  that  if  the  lessee 
receives  a  payment  or  credit  from  the 
pipeline  for  penalty  refunds,  rate  case 
refunds,  or  other  reasons,  the  lessee 
must  reduce  the  firm  demand  charge 
used  to  calculate  its  transportation 
allowance  reported  on  the  Form  MMS- 
2014.  Report  of  Sales  and  Royalty 
Remittance.  The  lessee  must  modify  the 
Form  MMS-2014  by  the  amount  of  the 
refund  or  other  credit  (including  any 
interest  the  lessee  receives  from  the 
pipeline)  for  the  affected  reporting 
period.  In  this  situation,  the  lessee 
would  owe  additional  royalty. 

MMS  recognizes  that  this  requirement 
may  be  administratively  burdensome 
because  the  lessee  may  have  to  amend 
numerous  Forms  MMS-2014  for  many 
leases.  This  may  occur  if  more  than  one 
refimd  for  the  same  lease  happens  at 
diOerent  times.  Please  comment  on  this 
issue,  including  suggestions  for 
simplified  reporting  so  that  MMS  may 
address  the  reporting  issue  either  in  a 
final  rule  or  in  "MMS  Oil  and  Ces  Payor 
Handbook"  amendments. 

4.  Sections  206.157(0(2)  and 
206.177(0(2)    Gas  Supply  Haalignmenl 
(GSR)  Costs 

In  SS  206.157(0(2)  and  206.177(0(2). 
MMS  proposes  allowing  Gas  Supply 
Realigrunent  (GSR)  costs  as  an  allowable 
transportation  cost.  GSR  costs  result 
from  a  pipeline  reforming  or  terminating 
supply  contracts  with  purchasers  in 
implementing  the  restructuring 
requirements  of  FERC  Order  636  or 
subsequent  FERC  orders.  Under  FERC 
Order  636,  pipelines  may  recover  100 
percent  of  their  prudently  incurred 
eligible  contract  settlement  costs 
through  charges  to  their  transportation 
customera.  Pipelines  allocate: 

•  90  percent  of  the  costs  to  existing 
firm  transportation  customera;  and 

•  10  percent  to  interruptible 
transportation  customers. 

The  pipeline's  transportation  rate  will 
include  these  GSR  costs  which  may  be 
embedded  in  the  transportation  rates  or 
identified  separately  as  a  surcharge. 

Because  FERC  allows  GSR  costs  in  the 
basic  pipeline  transportation  rates, 
MMS  considers  these  costs  as  an  actual 
cost  of  transportation  under  the  existing 
regulations.  In  this  proposed  rule,  MMS 
is  specifically  identifying  GSR  costs  as 
an  allowable  cost.  This  treatment  of  GSR 
costs  is  consistent  with  MMS's 
treatment  of  lump-sum  contract 
settlement  payments  received  by  a 
lessee  for  amending  or  terminating  gas 
sales  contracts. 

The  proposed  rule  does  not  afl'ect  the 
principles  governing  when  and  to  what 
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extent  such  payinents  on  or  become 
royalty-bearing,  as  let  foitli  in  the 
decisions  of  the  Assistant  Secretary  for 
Land  and  Minerals  Management  and  the 
Assistant  Secretary  for  Indian  AQairs  in 
Shell  Offshore.  Inc..  Docket  No.  MMS- 
91-O087-OCS  (Sept  2.  \9M).  and 
Samedan  Oil  Corp.,  Docket  No.  MMS- 
94-00O3-O4G  (Sept.  16. 1994)  (upheld 
on  judidai  review  pending  in  Samedan 
Oil  Corp.  V.  Deer.  No.  94CV02123  (RCL) 
(D.D.C  June  14, 1995)),  appeal  pending. 
No.  95-5210  (D.C  Dr).  PipeUnes  may 
racover  GSR  costs  as  part  of  their 
transportation  charges  to  all  their 
customers.  When  pipelines  impose 
those  charges  on  gas.  this  is  rarely  the 
gas  which  was  the  subject  of  the 
reformed  or  settled  contract.  Even  if  it 
were,  the  lessee/shipper  must  pay 
royalty  on  part  or  all  of  the  contract 
settlement  payment.  The  portion  of  the 
payment  wnich  is  indirectly  "paid 
back"  to  the  pipeline  through  the  GSR 
charge  is  still  allowable  as  part  of  the 
transportation  allowance. 

5.  Sections  206.157(f)(3)  and 
206.177(f)(3)    Commodity  Charges 

Under  existing  %%  206.157  and 
206.177,  MMS  allows  costs  which  are 
directly  related  to  the  transportation  of 
production  in  the  transportation 
allowance.  In  $$  206.1S7(f)(3)  and 
206.177(f)(3),  MMS  proposes  allowing 
the  commodity  charges  paid  to 
pipelines  as  allowable  costs  in 
computing  the  transportation  allowance. 

Tt»  commodity  charge,  and  the  firm 
demand  charge  as  explained  above, 
allows  the  pipeline  to  recover  the  costs 
of  providing  its  service.  While  the  firm 
demand  charge  represents  the  fixed 
costs  of  operating  the  pipeline,  the 
commodity  charge  represents  the 
pipeline's  transportation-related 
variable  costs.  The  pipeline  assesses 
firm  transportation  shippers  a 
commodity  charge  based  on  the 
quantities  of  gas  actually  transported. 
The  pipeline  assesses  the  interruptible 
transportation  shippers  a  commodity 
charge  or  rale  for  each  unit  of  gas 
transported. 

Currently,  MMS  allows  these 
commodity  charges  in  determining 
transportation  allowances.  Under  the 
proposed  rule,  MMS  specifically 
Idsati&es  the. commodity  charge  as  an 
allowable  cost. 

6.  Sections  206.157(f)(4)  and 
206.177(0(4)    Wheehng  Costs 

In  many  cases,  a  lessee  transports  gas 
produced  from  Federal  or  Indian  leases 
through  a  market  center  or  hub.  A  hub 
is  a  connected  manifold  of  pipelines 
through  which  a  series  of  incoming 
pipelines  are  intercoimected  to  a  series 


of  outgoing  pipelines.  For  example,  gas 
coming  in  on  Pipeline  A  may  go  out  of 
the  market  hub  on  Pipeline  A  or 
Pipeline  B.  The  transportation  of  gas 
bom  one  pipeline  through  the  hub  to 
either  the  same  or  another  pipeline  is 
known  as  wheeling.  The  hub  operator 
charges  a  fee  for  the  wheeling.  MMS 
proposes  allowing  wheeling  costs  in 
determining  transportation  allowances 
in  §$  206.157(0(4)  and  206.1 77(f)(4). 

7.  Sections  206.157(0  (5)  and  (6)  and 
206.177(0  (5)  and  (6)  CKI  Fees  and 
ACAFees 

As  part  of  the  standard  pipeUne  tariff, 
FERC  allows  pipelines  to  charge  fees  to 
support  programs  of  the  Gas  ReseartA 
Institute  (GRI).  Als6,  the  pipelines 
include  Annual  Charge  Adjustment 
(ACA)  fees  that  pay  for  FERC's  operating 
expenses.  Currently,  MMS  allows  the 
GRI/ ACA  fees  as  part  of  the 
transportation  allowance  and  will 
continue  to  allow  them  under  the 
proposed  rtile. 

8.  Sections  206.157(0(7)  and 
206.177(0(7)  Actual  or  Theoretical 
Losses 

Under  the  existing  regulations  at  30 
CFR  206.157(0  and  206.177(0,  if  a 
lessee  is  charged  for  actual  or  theoretical 
losses  under  an  arm's-length  contract, 
the  lessee  may  deduct  the  related 
transportation  costs.  The  rules  also 
allow  these  costs  for  non-arm 's-length 
transportation  contracts  if  a  FERC  or 
State  regulatory  agency-approved  tariff 
includes  an  actual  or  theoretical  loss 
component. 

MMS  proposes  continuing  this  same 
provision  in  the  proposed 
§§206.157(0(7)  and  206.177(0(7). 
However.'MMS  is  modifying  the 
wording  at  55  206.157(0  and  206.177(0 
for  clarification.  There  wiU  be  no 
substantive  change  from  the  existing 
rules. 

9.  Sections  206.157(0(8)  and 
206.177(0(8)    Supplemental  Services 
Necessary  for  Transportation 

MMS  proposes  allowing  certain 
supplemental  costs  for  compression, 
d^ydration,  and  tieatment  of  gas  only 
if  the  transporter  requires  such  services 
as  part  of  the  transportation  process. 

MMS  does  not  allow  any  costs  for 
compression,  dehydration,  and 
tieatment  of  gas  for  the  purpose  of 
placing  gas  in  marketable  condition.  It 
is  clear  mat  Federal  and  Indian  lessees 
must  put  production  in  marketable 
condition  at  no  cost  to  the  lessor  (30 
CFR  20e.l52(i),  206.1S3(i),  206.172(0, 
and206.173(i)(199S));  Mesa  Operating 
Limited  Partnership  v.  Department  of 
the  Interior.  931  F.2d  318  (5th  Cir. 


1991),  cart,  denied.  112  S.Ct  934 
(1992).)  Therefore,  MMS  requires  the 
lessee  to  compress,  dehydrate,  sweeten, 
and  otbervdse  treat  the  gas  to  place  it  in 
the  condition  necessary  to  meet  typical 
requirements  for  gas  purchase  contracts 
or  pipeline  standards.  MMS  recognizes, 
however,  that  there  may  be  unusual 
circumstances  where  the  pipeline 
performs  additional  compression, 
dehydration,  or  other  treatment  of  gas  to 
remove  impurities  during  the 
transportation  process. 

Under  the  proposed  rule,  if  the  lessee 
demoiutrates  that  the  costs  it  incurs  for 
these  treatment  purposes  are  not  related 
to  the  treatment  required  to  put  the  gas 
in  marketable  condition,  then  the  lessee 
can  include  these  costs  in  its 
transportation  allowance. 

MMS  will  not  allow  transportation 
deductions  for: 

•  Any  costs  necessary  to  bring 
production  up  to  the  nquired  pipeline 
system  standards;  or 

•  Any  indirect  costs  Included  by  the 
lessee  for  these  treatment  services. 

This  situation  occurs  when  the 
pipeline  treats  the  gas  to  put  it  in 
marketable  condition  and  then  increases 
other  transportation  costs  billed  to  the 
lessee/shipper.  These  supplemental 
costs  are  not  the  costs  already  included 
in  the  calculation  of  the  pipeline's 
operational  costs  for  firm  and 
interruptible  demand  charges. 

C.  Sections  206.  J 57(g)  and  206. 1 77(g) 
Nonallowable  Costs  in  Determining 
Transportation  Allowances 

FERC  Order  636  and  other  FERC 
orders — designed  to  increase 
competition  in  the  natural  gas 
industry — substantially  changed  the 
structure  of  gas  transportation  and  sales 
transactions.  Clearly,  some  costs  are  for 
marketing  gas  production  and  are  not 
for  costs  incurred  to  transport  gas. 

Lessees  cannot  deduct  nom  royalty 
value  the  costs  of  marketing  production 
from  Federal  and  Indian  leases.  For 
decades,  the  regulations  required  that 
the  lessee  place  production  in 
marketable  condition  at  no  cost  to  the 
lessor.  Thus,  if  the  purchaser  incurs 
costs  to  market  the  production,  the 
lessee  may  not  reduce  the  royalty  value 
(either  directly  or  through  the 
transportation  allowance)  to  compensate 
the  purchaser  for  those  marketing  costs. 
Neither  may  the  lessee  pay  another 
entity  for  marketing  services  and  deduct 
the  costs  of  those  services  from  the 
royalty  value. 

The  Interior  Board  of  Land  Appeals 
(IBLA)  supported  this  principle  in 
Walter  Oil  and  Gas  Corporation,  111 
raLA  265  (1989).  IBLA  concluded  that 
a  lessee  may  not  deduct  the  costs  of 
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finding  markets  for  gas,  regardless  of 
whether  it  uses  its  own  employees  to 
market  the  gas  or  contracts  out  those 
functions.  Similarly,  if  a  purchaser 
reduces  the  price  paid  to  the  lessee  for 
any  costs  of  marketing  transactions,  the 
lessee  must  adjust  the  price  upward  by 
the  amount  of  these  costs  when  it 
reports  value  for  royalty  purposes. 

This  principle  derives  from  the 
lessee's  implied  covenant  to  market 
production  for  the  mutual  benefit  of  the 
lessee  and  the  lessor.  Because  the 
implied  covenant  to  market  is  the 
lessee's  obligation,  the  lessor  does  not 
share  in  the  marketing  costs.  This 
implied  covenant  and  the  marketable 
condition  rule  require  the  lessee  to 
market  the  gas  at  its  own  expense. 

The  proposed  rule  adds  specific 
language  to  paragraph  (1)  of  30  C7R 
206.152,-206.153,  206.172,  and  206.173 
to  expressly  state  the  lessee's  obligation 
to  incur  all  marketing  costs.  In  all 
sections,  MMS  will  amend  paragraph  (i) 
to  add  the  words  "and  to  market  the  gas 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor"  after  the  words  "place  gas  in 
marketable  condition"  and  before  the 
words  "at  no  cost  to  the  Federal 
government  (or  Indian  lessor,  as 
applicable)."  MMS  will  also  add  the 
words  "or  to  market  the  gas"  at  the  end 
of  the  last  sentence  of  that  paragraph  to 
accomplish  this  objective.  MMS 
believes  that  the  added  language 
contains  the  concept  embodied  in  the 
implied  covenant  to  market  for  the 
mutual  benefit  of  Federal  and  Indian  oil 
and  gas  leases. 

Because  of  the  developing  gas  market, 
transporters,  purchasers,  or  marketers 
charge  producers  for  various  marketing 
costs.  MMS  will  not  aUow: 

•  The  costs  of  these  transactions  as  a 
tr^sportation  deduction;  or 

•  Any  reduction  in  gas  sales  value  by 
the  lessee  when  the  purchaser  performs 
these  services. 

Under  the  proposed  rule,  the 
following  transactions  bll  imder  the 
non-deductible  "marketing  costs" 
category: 

Sections  206.157(gXl)  and 
206. 1 77lg)(l )    Storage  fees.  Under  the 
proposed  rule,  MMS  vrill  not  allow  gas 
storage  costs  as  part  of  the  costs  of 
transportation.  This  includes  long-term 
storage  and  short  duration  storage  (often 
less  than  one  day).  The  short  duration 
storage  is  often  known  as  "banking"  or 
"parldng"  and  frequentiy  occtirs  at  a 
marketing  center  or  hub.  MMS  will 
disallow  costs  for  other  temporary 
storage  during  the  transportation 
process  (whether  the  storage  actually 
occurs  or  is  solely  a  matter  of 
accounting  convenience).  MMS 
considera  these  costs  as  marketing  costs. 


However,  MMS  recognizes  that  these 
temporary  storage  costs  are  different 
from  longer  term  storage.  Please 
comment  on  whether  and  why  MMS 
should  allow  these  costs  under 
paragraph  (0  of  this  section. 

On-leese  storage  for  marketing 
purposes  also  has  an  effect  on  the 
royalty  value  of  stored  production.  The 
regulation  at  30  CFR  §  202.150  (1995), 
the  language  of  the  various  mineral 
leasing  statutes,  and  terms  of  Federal 
leases  require  that  royalty  be  a 
percentage  of  the  amount  or  value  of  the 
production  removed  or  sold  from  the 
lease.  MMS  considers  gas  removed  from 
a  Federal  or  Indian  lease  and  stored  at 
a  location  off  the  lease  for  future  sale 
subject  to  royalty  at  the  time  of  removal 
from  the  lease.  In  this  situation,  the 
lessee  would  determine  the  value  of  the 
gas  production  by  applying  the 
provisions  of  30  CFR  206.152  and 
206.172  (unprocessed  gas),  or  206.153 
and  206.173  (1995)  (pnxessed  gas) 
because  there  is  no  arm's-length  sale  at 
the  time  of  production  and  removal 
from  the  lease.  (See  BWAB.  Inc..  108 
IBLA  250  (1989)).  If  a  lessee 
accumulated  its  production  off-lease 
during  periods  when  demand  was  low 
and  sold  those  accumulated  volumes  in 
a  later  period,  the  prices  realized  upon 
sale  may  be  higher  or  lower  than  those 
available  at  the  time  of  production. 
MMS  would  not  share  in  any  increase 
or  decrease  in  value  resulting  from 
storing  gas  as  part  of  the  lessee's 
marketing  strategy.  This  appears  to  be 
an  exception  to  the  gross  proceeds  rule; 
in  this  circumstaiu:e,  MMS  would  not 
look  to  the  lessee's  proceeds  at  the  time 
of  later  sale  because  MMS  required  the 
les.see  to  pay  royalty  on  the  value  of  the 
gas  at  the  time  of  its  removal  from  the 


Sections  206.1S7(gX2l  and 
206. 1 77lg)(2)    Aggregator/marketer 
fees.  Aggregator/marketer  fees  are  fees  a 
producer  pays  to  another  person  or 
company  (including  its  affiliates)  to 
market  its  gas.  Aggregator/marketer  fees 
are  similar  to  commissions  or  fees  paid 
to  another  pacly  for  that  party's  costs  of 
finding  or  maintaining  a  maAet  for  the 
gas  production.  Under  the  proposed 
rule,  MMS  will  not  allow  these  costs  as 
a  transportation  deduction. 

Sections  206.157(g)(3l  and 
206. 1 77(g)(3)    Penalties.  FERC  allows 
pipelines  to  impose  "penalties"  or 
economic  disincentives  for  shipper 
actions  that  threaten  the  pipeline's 
operational  integrity  or  cause  an 
uimecessary  financial  burden  to  the 
pipeline.  The  following  are  the  most 
common  types  of  penalties: 

•  Cash-out  penalties. 

•  Scheduling  penalties. 


•  Imbalance  penalties. 

•  Curtailment  and  operational  flow 
order  penalties. 

(i)  Cosh-oul  penalties.  Many  pipelines 
require  monthly  or  daily  imbalance 
cash-outs  of  pipeline  receipts  and 
deliveries.  Over-delivery  and 
underdelivery  imbalanoes  which  exceed 
a  specified  tolerance  or  threshold  (such 
as  ±  5  percent)  may  be  subject  to  a 
penalty.  For  example,  if  a  lessee/ 
producer  delivere  greater  volumes  than 
the  tolerances  estabUshed  in  the 
transportation  contract  permit,  the 
pipeline  vtdll  purchase  the  volumes 
exceeding  the  producer's  nominated 
volumes.  This  is  known  as  "cashing- 
out"  the  over-deliveries  to  the  pipeline. 
Transportation  contracts  usually  express 
the  p«ulty  as  a  percentage  reduction  or 
addition  to  the  cash-out  index  or 
reference  price. 

Generally,  the  pipeUne  purchases 
excess  volumes  wiuin  the  tolerances  at 
a  base-index  price  (such  as  a  monthly 
average  or  reference  spot-market  price) 
for  buying  and  selling  imbalances.  For 
volumes  exceeding  the  stated 
tolerances,  the  pipeline  purchases  or 
cashes-out  at  s  reduced  price  such  as  90 
percent  of  the  index  price.  The  penalties 
usually  increase  with  an  increasing 
percentage  of  over-delivery. 

MMS  views  price  reductions  for 
volume  differences  outside  the  specified 
tolerances  as  costs  incurred  as  a  result 
of  the  lessee's  breaching  its  duty  to 
market  the  production  for  the  mutual 
benefit  of  the  lessee  and  lessor.  (This  is 
also  true  in  the  case  of  scheduling 
penalties,  imbalance  penalties,  and 
operational  penalties  discussed  below.) 
MMS  believes  that  the  lessee  can  avoid 
this  situation  because  there  are  a  variety 
of  mitigating  devices  available  to  help 
the  lessee  balance  production  and 
nominations.  Examples  include: 

1.  Swapping  imbalances  or 
transfiarring  them  among  the  purchasers' 
contracts: 

2.  Establishing  debit/credit  accounts 
(commonly  called  "U-accounts")  with 
the  pipeline  for  the  shipper  to  carry  over 
its  imbalances  into  sul»aquent  months: 

3.  Using  electronic  bulletin  boards  to 
adjust  for  variations  between  deliveries 
and  nominations  on  a  daily  basis,  or 
using  swing  supplies  and  flexible 
receipt  point  authority  to  make 
adjustments; 

4.  Entering  into  predetermined 
allocation  agreements  with  other 
shippers  using  the  same  pipeline  receipt 
points;  and 

5.  Insisting  the  operators  of  the 
upstream  facilities  at  receipt  points 
enter  into  operational  balancing 
agreements  with  downstream 
transporters. 
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Therefore,  the  proposed  rule  specifies 
that  the  lessee  may  not  deduct  as  s 
transportation  cost  any  reduction  in 
sales  price  for  oveiMlelivered  volumes 
outside  the  specified  tolerances.  This 
cost  to  the  lessee  is  a  marketing  expense 
the  lessee  must  bear. 

In  addition  to  penalties  under  cash- 
out  programs,  MMS  also  looked  at  the 
implications  cash-outs  have  on  gas 
value  for  royalty  purposes.  Under  the 
cash-out  programs,  when  the  over- 
deliveries  are  within  the  tolerances,  the 
transporter's  contract  price  (for 
example,  the  base-index  price  or 
referenced  spot-market  price)  generally 
results  in  reasonable  values.  If  the 
transporter's  purchase  of  the  excess 
volumes  is  under  an  arm's-length 
contract,  MMS  believes  generally  that 
there's  no  reason  not  to  accept  the 
purchase  price  for  those  volumes  as 
royalty  value  under  the  existing 
regulations.  If  the  transporter's  purchase 
is  under  a  non-arm 's-length  contract,  the 
lessee  will  value  the  excess  volumes 
under  the  benchmarks  established  in  the 
existing  rules.  Thus,  for  excess 
deliveries  to  the  pipeline  within  the 
tolerances,  there  appears  to  be  no  reason 
to  change  existing  rules. 

Although  the  over-deliveries  within 
tolerances  may  represent  reasonable 
value.  MMS  does  not  consider  the 
pipeline's  purchase  of  excess  volumes 
outside  the  tolerances  at  a  reduced 
penalty  price  as  a  reasonable  value  for 
royalty  purposes.  The  lessee's  failure  to 
conform  its  deliveries  to  the  pipeline 
requirements  should  not  prejudice  the 
lessor's  royalty  interest. 

Thus,  the  proposed  rule  amends 
paragraph  (b)(1)  of  30  CFR  206.152  and 
206.172  (improcessed  gas),  and  206.153 
and  206.173  (processed  gas)  by  adding 
another  exception  to  the  general  rule 
that  the  gross  proceeds  under  an  arm's- 
length  contract  are  acceptable  as  the 
royalty  value.  This  new  exception  adds 
paragraph  (iv)  to  these  sections  and 
provides  that  over-delivered  volumes 
outside  the  pipeline  tolerances  are 
valued  at  the  same  price  the  pipeline 
purchases  over-delivered  volumes 
within  the  tolerances.  MMS  will  not 
accept  the  penalty  "cash-out"  price  as 
royalty  value. 

The  proposed  rule  also  would  provide 
that  if  MMS  determines  that  the  "cash- 
out"  price  is  unreasonably  low,  it  would 
require  the  lessee  to  use  the  benchmarks 
to  value  the  gas  instead  of  the  cash-out 
price.  Also  note  that  for  production 
from  Indian  leases,  other  valuation 
provisions  in  the  regulations  apply;  i.e.. 
major  portion  and  dual  accounting. 

(U)  Scheduling  penalties.  When 
diOarences  in  the  volume  between 
scheduled  and  actual  pipeline  receipts 


occur,  shippers  pay  fees  or  penalties  for 
scheduling  (daily  differences).  This  can 
occur  when  daily  inputs  differ  from 
volumes  scheduled  or  nominated  at  a 
receipt  point  and  ate  outside  the 
tolerance  specified  in  the  transportation 
contract  or  tariff.  Under  the  proposed 
rule,  the  lessee  catmot  deduct  these 
penalties  as  a  transportation  allowance. 

(iiij  Imbalance  penalties.  When 
differences  in  the  volume  between  the 
pipeline's  scheduled  deliveries  occur 
and  are  outside  the  tolerance  specified 
in  the  transportation  contract  or  tariff, 
shippers  pay  fees  or  penalties  for 
imbalances  on  a  daily  or  monthly  basis. 
(Note:  Pipelines  do  not  assess  imbalance 
penalties  and  cash-out  penalties  for  the 
same  violation.)  Under  the  proposed 
rule,  the  lessee  cannot  deduct  these 
penalties  as  a  transportation  allowance. 

(iv)  Operational  penalties. 
Operational  penalties  are  fees  the 
shipper  pays  to  the  transporter  for 
violation  of  curtailment  or  operational 
flow  orders  (for  example,  orders  the 
pipeline  issues  to  remedy  a  situation 
which  threatens  the  integrity  of  the 
pipeline).  Under  the  proposed  rule,  the 
lessee  cannot  deduct  these  penalties  as 
a  transportation  allowance.  . 

Sections  Z06.157lgX4l  and 
206. 1 77(gX4l    Intm-hub  title  transfer 
fees.  When  the  pipeline  transports  gas 
through  a  market  center  or  bub,  the  hub 
operator  may  also  assess  a  fee  for 
administrative  services  to  accoimt  for 
the  sale  of  gas  within  a  hub  (known  as 
title  transfer  tracking).  The  hub  operator 
assesses  these  fees  as  part  of  the  sales 
transaction  for  gas  at  the  hub — not  as 
part  of  the  transportation  through  the 
hub.  Thus,  in  §§  206.157(0(4)  and 
206.177(0(4),  MMS  is  not  allowing  such 
fees  as  part  of  the  transportation 
allowance. 

Sections  206.  JS7(g)(S)  and 
206.1 77(gX5)    Other  nonallowable 
costs.  Vn^S  proposes  including  a 
general  provision  in  paragraph  (g)(5)  of 
both  sections.  This  provision  prohibits 
the  lessee  from  deducting  costs  in  its 
transportation  allowance  for  services  the 
lessee  must  provide  at  no  cost  to  the 
lessor.  Lessees  may  attempt  to  use  the 
transportation  allowance  deduction  for 
costs  which  the  lessee  must  bear.  This 
provision  prevents  lessees  bom 
relabeling  or  restructuring  these 
transactions.  For  example,  most  lessees/ 
shippers  invest  substantial  sums  in 
computer  software  to  gain  access  to 
pipelines'  electronic  bulletin  boards. 
Bulletin  boards  enable  the  lessee  to 
exchange  data  and  participate  in 
capacity  release  tnmsactions.  MMS  MdU 
not  allow  such  costs  as  part  of  a 
transportation  allowance. 


IILOIhCTMattRS 

Hetrooctive  Effective  Date 

Gas  sales  and  transportation 
transactions  continue  to  evolve  under 
the  series  of  FERC  Orders  discussed 
above.  As  noted  previously.  MMS 
believes  most  of  the  proposed  changes 
to  the  transportation  allowance  rules  in 
SS  206.157  and  206.177  are  generally 
consistent  with  the  existing  rule.  Thus, 
applying  the  existing  rules  should,  in 
most  circiunstances,  result  in  the  same 
transportation  allowance  as  under  the 
proposed  rule. 

MMS  proposes  to  make  the  changes  to 
the  valuation  and  transportation  rules 
effective  May  18, 1992,  the  effective 
dale  of  FERC  Order  636.  MMS  wanU  to 
avoid  any  potential  inequities  for  those 
lessees  already  operating  in  the  FERC 
Order  636  environment. 

Some  changes  may  have  occurred  in 
the  gas  market  before  FERC  Order  636. 
Please  comment  on  whether  an  earlier 
retroactive  effective  date  is  appropriate. 

Indian  Leases 

Although  this  proposed  rule  applies 
to  both  Feideral  and  Indian  mineral 
leases,  MMS  recently  separated  its 
existing  valuation  and  transportation 
regulations  into  individual  sections  for 
Federal  and  Indian  leases.  Additionally, 
a  negotiated  rulemaking  committee 
composed  of  Indian,  industry,  and  MMS 
representatives  is  developing  new 
regulations  for  gas  valuation  on  Indian 
leases  (identified  in  the  semi-annual 
regulatory  agenda  by  identifier  RIN 
101O-AB57)  which  may  replace 
allowances  with  an  index  method  in 
areas  where  there  are  published  indices. 
When  these  new  regulations  become 
final,  the  regulations  in  this  proposed 
rulemaking  may  be  superseded. 

Under  the  Deparlnient  of  the 
Interior — Department  Manual  Part  512, 
Chapter  2.  MMS  prepared  an  analysis  of 
the  potential  impacts  of  this  rule  on 
Indian  trust  resources.  Our  analysis 
shows  that  the  rule  will  likely  have  a 
neutral  or  beneficial  impact  on  Indian 
royalties.  During  the  comment  period 
for  this  proposed  rule,  we  will  also 
accept  comments  on  the  analysis.  For  a 
copy  of  this  analysis,  please  contact 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  Telephone  (303)  231- 
3432,  FAX,  (303)  231-3194. 

A  complete  set  of  the  public 
comments  and  the  economic  analysis 
will  be  made  available  on  the  Internet 
at  www.rmp.mms.gov. 

Federal  Valuation  Negotiated 
Rulemaking 

A  negotiated  rulemaking  committee 
recently  developed  separate  regulations 
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coDosming  gas  valuation  for  royalty 
purposes  on  Federal  leases.  This 
committee  addressed  both  gas  valuadon 
and  transportation  deduction  issues. 
The  proposed  rsgulatiotu  developed  by 
this  committee  (Federal  Register,  60  FR 
56007,  November  6. 1995)  are  not 
intended  to  affect  this  proposed  rule. 

IV.  Pracednnl  Matlen 
The  Regulatory  FlexibUity  Act 
.    The  Department  certifies  that  this  rule 
will  not  have  a  significant  econconic 
efiiact  on  a  substantial  number  of  small 
entitles  under  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.).  The  proposed 
rule  enhances  the  valuation  and 
transportation  regulations  for  natural 
gas  to  clarify  the  deductibility  of  costs 
under  FERC  Order  636. 

Executive  Order  12630 

The  Depertment  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  there  is  no  need  to  prepare 
a  Takings  Implication  Assessment  under 
Executive  Older  12630,  "Government 
Action  and  Interference  with 
Constitutionally  Protected  Propeity 
Rights." 

Executive  Order  12866 

This  proposed  rule  does  not  meet  the 
criteria  for  a  significant  rule  requiring 
review  by  the  Office  of  Management  and 
Budget  under  E.0. 12866. 

Executive  Order  12998 

The  Department  has  certified  to  OMB 
that  this  proposed  regulation  meets  the 
applicable  standards. provided  in 
Section  3(a)  and  3(b)(2)  of  E.0. 12988. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Department  of  the  Interior  has 
determined  and  certifies  according  to 
the  Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  rule  will 
not  impose  a  cost  of  $100  million  or 
more  in  any  given  year  on  local,  tribal. 
State  governments,  or  the  private  sector. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
approved  the  information  collection 
requirements  contained  in  this  rule 
imder  44  U.S.C.  3501  et  seq.,  and 
assigned  Clearance  Numbers  1010- 
0022, 1010-0061,  and  1010-0075.  This 
proposed  rule  does  not  require 
additional  recordkeeping. 

National  Environmental  Policy  Act  of 
1969 

We  determined  that  this  rulemaking  is 
not  a  major  Federal  Action  significantly 
affiacting  the  quality  of  the  btunan 


environment,  and  a  detailed  statement 
under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
V.&.C.  4332(2XC))  is  not  required. 

List  of  Sobiscts  in  30  Cni  20e 

Coal.  Continental  Shelf.  Geothermol 
energy.  Goveniment  contracts.  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum.  Public  lands — minertJ 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  )uly  15, 1996. 
SjlTlaV.B«:a. 

Deputy  Assistant  Secretary— Land  and 
Minerals  ManagBment 

For  the  reasons  set  out  in  the 
preamble.  MMS  proposes  to  amend  30 
CFR  Part  206  as  follows: 

PART  2(l6-«flOOUCT  VAUIA'nON 

1.  The  authority  citation  for  Part  206 
continues  to  read  as  follows: 
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f.  5  U.S.C  301  et  seq.:  25  U.S.C 
396  Bl  set)..  396a  et  seq.,  2101  e(  seq.;  30 
U.S.C  181  et  seq.,  3S1  e(  ssq.,  1001  et  seq., 
1701  et  seq.;  31  U.S.C  9701;  43  VS.C.  1301 
el  seq.,  1331  «l  seq.,  uid  1801  et  leq. 

Subpart  D— Federal  Qaa 

2.  Section  206.152  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(l)(i)  and  adding  a  new  paragraph 
(b)(l)(iv)  to  read  as  follows: 

|20«.1B   Vatueaon 


(b)(l)(i)  The  value  of  gas  sold  under 
an  arm's-length  contract  is  the  gross 
proceeds  accruing  to  the  lessee  except 
as  provided  in  paragraphs  (b)(l)(il),  (iii). 
and  (iv)  of  this  section.  *  *  * 

(iv)  How  to  value  over-delivered 
volumes  under  a  "cash-out"  program. 

This  paragraph  applies  to  situations 
where  a  pipeline  purchases  gas  from  a 
lessee  according  to  a  "cash-out" 
program  imder  a  transportation  contract. 
For  all  over-delivered  volumes,  the 
royalty  value  is  the  price  the  pipeline  is 
requited  to  pay  for  volumes  within  the 
tolerances  for  over-delivery  specified  in 
the  transportation  contract.  Use  the 
same  value  for  volumes  that  exceed  the 
over-delivery  tolerances  even  if  those 
volumes  are  subject  to  a  lower  price 
under  the  transportation  contract. 
However,  if  MMS  determines  that  the 
price  specified  in  the  transportation 
contract  for  over-delivered  volumes  is 
unreasonably  low,  the  lessee  must  value 
all  over-delivered  voltmies  under 
paragraph  (c)(2)  or  (c)(3)  of  this  section. 

3.  In  §  206.152,  paragraph  (i)  is 
revised  to  read  as  follows: 


(i)  The  lessee  must  place  gas  in 
marketable  condition  and  market  the  gas 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor  at  no  cost  to  the  Federal 
Government  imless  the  lease  agreemeol 
states  otherwise.  Where  the  value 
established  under  this  section  is 
determined  by  a  lessee's  gross  proceeds, 
that  value  shall  be  increased  to  the 
extent  that  the  gross  proceeds  have  been 
reduced  because  the  purchaser,  or  any 
other  person,  is  providing  certain 
services  the  cost  of  which  ordinarily  is 
the  responsibility  of  the  lessee  to  place 
the  gas  in  marketable  condition  or  to 
market  the  gas. 
*        «        *        •        • 

4.  Section  206.153  Is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(l)(i)  and  adding  a  new  puagraph 
(bHlKiv)  to  tesd  as  follows: 

<Z<M.1SS 


(bj(l)(i)  The  value  of  residue  gas  or 
any  gas  plant  product  sold  under  an 
arm's-length  contract  is  the  gross 
proceeds  accruing  to  the  lessee,  except 
as  provided  in  paragraphs  (b)(1)  (ii). 
(iii).  and  (iv)  of thU  section.  *  *  * 

(iv)  How  to  value  over-delivered 
volumes  under  a  "cash -out"  pn^ram. 
This  paragraph  applies  to  situations 
where  a  pipeline  purchases  gss  from  a 
lessee  according  to  a  "cash-out" 
program  under  a  transportation  contract. 
For  all  over-delivered  volumes,  the 
royalty  value  is  the  price  the  pipeline  is 
required  to  pay  for  volumes  within  the 
tolerances  for  over-delivery  specified  in 
the  transportation  contract.  Use  the 
same  value  for  volumes  that  exceed  the 
over-delivery  tolerances  even  if  those 
volumes  are  subject  to  e  lower  price 
under  the  transportation  contract. 
However,  if  MMS  determines  thai  the 
price  specified  in  the  transportation 
contract  for  over-delivered  volumes  is 
tmreasonably  low.  the  lessee  must  value 
all  over-delivered  volumes  under 
paragraph  (c)(2)  or  (c)(3)  of  this  section. 

5.  Section  206.153  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

f20&1S3 


(i)  The  lessee  must  place  residue  gas 
and  gas  plant  prt>ducts  in  marketable 
condition  and  market  the  residue  gas 
and  gas  plant  products  for  the  mutual 
benefit  of  the  lessee  and  the  lessor  at  no 
cost  to  the  Federal  Govenmient  unless 
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the  lease  agreement  states  otherwise. 
Where  the  value  establishad  under  this 
section  is  determined  by  a  lessee's  gross 
proceeds,  that  value  shall  be  increased 
to  the  extent  that  the  gross  proceeds 
have  been  reduced  because  the 
purchaser,  or  any  other  person,  is 
providing  certain  services  the  cost  of 
which  ordinarily  is  the  responsibility  of 
the  lessee  to  place  the  residue  gas  or  gas 
plant  products  in  marketable  condition 
or  to  market  the  residue  gas  and  gas 
plant  products. 
•        *        «        *        • 

6.-8.  In  §  206.157,  paragraph  (1)  is 
removed:  paragraph  (g)  is  redesignated 
as  panigiBph  (h)  and  revised:  and  new 
paragraphs  (0  and  (g)  are  added  to  reed 
as  follows: 

I206.1S7 


(f)  Allowable  costs  in  determinJng 
transportation  allowances,  'nie  lessee 
may  include,  but  is  not  limited  to,  the 
following  costs  in  determining  the 
arm's-length  transportation  allowance 
under  paragraph  (a)  of  this  section  or 
the  non-arm's-Iength  transportation 
allowance  under  paragraph  (b)  of  this 
section: 

(1)  Finn  demand  charges  paid  to 
pipelines.  The  lessee  must  limit  the 
allowable  costs  for  the  firm  demand 
charges  to  the  applicable  rate  per 
MMBtu  multiplied  by  the  actual 
volumes  transported.  The  lessee  may 
not  include  any  losses  incurred  for 
previously  purchased  but  unused  firm 
capacity.  The  lessee  also  may  not 
include  the  difference  between  what  is 
paid  and  any  credits  received  from  the 
pipeline  for  releasing  firm  capacity.  If 
the  lessee  receives  a  payment  or  credit 
from  the  pipeline  for  penalty  refunds, 
rate  case  refunds,  or  other  reasons,  the 
lessee  must  reduce  the  firm  demand 
charge  claimed  on  the  Form  MMS-2014. 
The  lessee  must  modify  the  Form  MMS- 
2014  by  the  amount  received  or  credited 
for  the  affected  reporting  period; 

(2)  Gas  supply  realignment  (GSR) 
costs.  The  GJSR  costs  result  from  a 
pipeline  reforming  or  terminating 
supply  contracts  with  producers  to 
implement  the  restructuring 
requirements  of  FERC  Orders  in  18  CFR 
Part  284: 

(3)  Commodity  charges.  The 
commodity  charge  allows  the  pipeline 
to  recover  the  costs  of  providing  service: 

(4)  Wheeling  costs.  Hub  operators 
charge  a  wheeling  cost  for  transporting 
gas  from  one  pipeline  to  either  the  same 
or  another  pipeline  through  a  market 
center  or  hub.  A  hub  is  a  connected 
manifold  9f  pipelines  through  which  a 
series  of  incoming  pipelines  are 


interconnected  to  a  series  of  outgoing 
pipelines; 

IS)  Surcharges  or  fees  to  support 
programs  of  the  Gas  Research  Institute 
(GRl).  The  GRI  conducts  research, 
development,  and  commercialization 
programs  on  natural  gas  related  topics 
for  the  benefit  of  the  U.S.  gas  industry 
and  gas  customers: 

(6)  Annual  Charge  Adjustment  (ACA) 
fees.  FERC  charges  these  fees  to 
pipelines  to  pay  for  its  operating 
expenses: 

(7)  Payments  (either  volumetric  or  in 
value)  for  actual  or  theoretical  losses. 
This  paragraph  does  not  apply  to  non- 
arm's-Iength  transportation 
arrangements  imless  the  transportation 
allowance  is  based  on  a  FERC  or  State 
regulatory-approved  tariff:  and 

(8)  Supplemental  costs  for 
compression,  dehydration,  and 
treatment  of  gas.  MMS  allows  these 
costs  only  if  such  services  are  requited 
for  transportation  and  exceed  the 
services  necessary  to  place  production 
into  marketable  condition  required 
under  S$  206.152(1]  and  206.153(1)  of 
this  part. 

(g)  Nonallowable  costs  in  determining 
transportation  allowances.  The  lessee 
cannot  include  the  following  costs  in 
determining  the  arm's-length 
transportation  allowance  under 
paragraph  (a)  of  this  section  or  the  iuhi- 
arm's-length  transportation  allowance 
under  paragraph  (b)  of  this  section: 

(1)  Fees  or  costs  incurred  for  storage. 
This  includes: 

(i)  Storing  production  in  a  storage 
facility,  whether  on  or  off  the  lease:  and 

(ii)  Temporary  storage  services  offered 
by  market  centers  or  hubs  (commonly 
referred  to  as  "parking"  or  "banking"), 
or  other  temporary  storage  services 
provided  by  pipeline  transporters, 
whether  actual  or  provided  as  a  matter 
of  accounting: 

(2)  Aggregator/marketer  fees.  This 
includes  fees  the  lessee  pays  to  another 
person  (including  its  affiliates)  to 
market  the  lessee's  gas,  including 
purchasing  and  reselling  the  gas,  or 
finding  or  maintaining  a  market  for  the 
gas  production: 

(3)  Penalties  the  lessee  incurs  as 
shipper  These  penalties  include,  but 
are  not  limited  to: 

(i)  Over-delivery  "cash-out"  penalties. 
Includes  the  difference  between  the 
price  the  pipeline  pays  the  lessee  for 
over-delivered  volumes  outside  the 
tolerances  and  the  price  the  lessee 
receives  for  over-delivered  volumes 
within  the  tolerances; 

(ii)  "Scheduling"  penalties.  Includes 
penalties  the  lessee  incurs  for 
differences  between  daily  volimies 
delivered  into  the  pipeline  and  volumes 


scheduled  or  nominated  at  a  receipt  or 
delivery  point; 

(iil)  "Imbalance"  penalties.  Include* 
penalties  the  lessee  incurs  (generally  on 
a  monthly  basis)  for  differences  between 
volumes  delivered  into  the  pipeline  and 
volumes  scheduled  or  nominated  at  a 
receipt  or  delivery  point:  and 

(iv)  "Operational" penalties.  Includes 
fees  the  lessee  incurs  for  violation  of  the 
pipeline's  curtailment  or  operatioDa] 
orders  issued  to  protect  the  operational 
integrity  of  the  pipeline; 

(4)  Costs  for  intra-hub  transfer  fees 
paid  to  hub  operators  for  administrative 
services  (e.g.,  title  transfer  tracking) 
necessary  to  account  for  the  sale  of  gas 
within  a  hub:  and 

(5)  Any  cost  the  lessee  incurs  for 
services  it  is  required  to  provide  at  no 
cost  to  the  lessor. 

(h)  Other  transportation  cost 
determinations. 

This  section  applies  when  calculating 
transportation  costs  to  establish  value 
using  a  netback  procedure  or  any  other 
procedure  that  requires  deduction  of 
transportation  costs. 

Subpart  E— bMilan  Oas 

g.  Section  206.172  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b](1)(i)  and  adding  a  new  paragraph 
(b)(l)(iv)  to  read  as  follows: 

(206.172    VakiaOon  Mwidwd*— 


(b)(l)(i)  The  vahie  of  gas  sold  under 
an  arm's-length  contract  is  the  gross 
proceeds  accruing  to  the  lessee  except 
as  provided  in  paragraphs  (b)(1)  (ii), 
(iii),  and  (iv)  of  this  section.  •  *  • 
***** 

(iv)  How  to  value  over-delivered 
volumes  under  a  "cash-out"  program. 
This  paragraph  applies  to  situations 
where  a  pipeline  purchases  gas  fiom  a 
lessee  according  to  a  "cash-out" 
program  under  a  transportation  contract. 
For  all  over-delivered  volumes,  the 
royalty  value  is  the  price  the  pipeline  is 
requited  to  pay  for  volumes  within  the 
tolerances  for  over-delivery  specified  in 
the  transportation  contract.  Use  the 
same  value  for  volumes  that  exceed  the 
over-delivery  tolerances  even  if  those 
volumes  are  subject  to  a  lower  price 
under  the  transportation  contract. 
However,  if  MMS  determines  that  the 
price  specified  in  the  transportation 
contract  for  over-delivered  volumes  is 
unreasonably  low,  the  lessee  must  value 
all  over-deUvered  volumes  imder 
paragraph  (c)(2)  or  (c)(3)  of  this  section. 

10.  Section  206.172  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 


Federal  Kagister  /  Vol.  61,  Na  148  /  Wednesday,  July  31.  1996  /  Propoaed  Rules 


39939 


(206,172 


(i)  The  lessee  must  place  gas  in 
marketable  condition  and  market  the  gas 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor  at  no  cost  to  the  Indian  lessor 
unless  the  lease  agreement  states 
otherwise.  Where  the  value  established 
under  this  section  is  determined  by  a 
lessee's  gross  prxx:eeds,  that  value  shall 
be  increased  to  the  extent  that  the  gross 
proceeds  have  been  reduced  because  the 
purchaser,  or  any  other  person,  is 
providing  certain  services  the  cost  of 
which  ordinarily  is  the  responsibility  of 
the  lessee  to  place  the  gas  in  marketable 
condition  or  to  market  the  gas. 
***** 

11.  Section  206.173  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(l)(i)  and  adding  a  new  paragraph 
(b)(l)(iv)  to  read  as  follows: 

(206.173   vakiatten 


value  established  under  this  section  is 
determined  by  a  lessee's  gross  proceeds, 
that  value  shall  be  increased  to  the 
extent  that  the  gross  proceeds  have  been 
reduced  because  the  purchaser,  or  any 
other  person,  is  providing  certain 
services  the  cost  of  which  ordinarily  is 
the  tesponsibiUty  of  the  lessee  to  place 
the  residue  gas  or  gss  plant  produi:ts  in 
marketable  condition  or  to  market  the 
residue  gas  and  gas  plant  products. 

13.-15.  In  S  206.177.  paragraph  (0  is 
removed;  paragraph  (g)  is  redesignated 
as  paragraph  (h)  and  revised:  and  new 
paragraphs  (f)  and  (g)  are  added  to  read 
as  follows: 

(206.177    OMafminatton  of tranapOftaOon 


(b)(l)(i)The  value  of  residue  gas  or 
any  gas  plant  product  sold  under  an 
arm's-length  contract  is  the  gross 
proceeds  accruing  to  the  lessee,  except 
as  provided  in  paragraphs  (b)(1)  (ii), 
(iii),  and  (iv)  of  this  section.  •  •   • 

(iv)  How  to  value  over-delivered 
volumes  under  a  "cash-out"  program. 
This  paragraph  applies  to  situations 
where  a  pipeline  purchases  gas  from  a 
lessee  according  to  a  "cash-out" 
program  under  a  transportation  contract. 
For  all  over^ielivered  volumes,  the 
royalty  value  is  the  price  the  pipeline  is 
required  to  pay  for  volumes  within  the 
tolerances  for  over-delivery  specified  in 
the  transportation  contract.  Use  the 
same  value  for  volumes  that  exceed  the 
over-deli  very  tolerances  even  if  those 
volumes  are  subject  to  a  lower  price 
under  the  transportation  contract. 
However,  if  MMS  determines  that  the 
price  specified  in  the  transportation 
contract  for  over-delivered  volimies  is 
unreasonably  low,  the  lessee  mtist  value 
all  over-delivered  volumes  under 
paragraph  (c)(2)  or  (c)(3)  of  this  section. 

12.  Section  206.173  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

(a06wl73  VilMaBon  aan6ai6i   prooiaasil 


(i)  The  lessee  must  place  residue  gas 
and  gas  plant  products  in  marketable 
condition  and  market  the  residue  gas 
and  gas  plant  products  for  the  mutual 
benefit  of  the  lessee  and  the  lessor  at  no 
cost  to  the  Indian  lessor  unless  the  lease 
agreement  states  otherwise.  Where  the 


(f)  Allowable  costs  in  determining 
transportation  allowances.  The  lessee 
may  include,  but  is  not  limited  to,  the 
following  costs  in  determining  the 
arm's-length  transportation  allowance 
imder  paragraph  (a)  of  this  section  or 
the  non-arm's-Iength  transportation 
allowance  under  paragraph  (b)  of  this 
section: 

(1)  Firm  demand  charges  paid  to 
pipelines.  Limit  the  allowable  costs  for 
the  firm  demand  charges  to  the 
applicable  rate  per  MMBtu  multiplied 
by  the  actual  volumes  transported.  The 
lessee  may  not  include  any  losses 
incurred  from  not  using  its  previously 
purchased  firm  capacity.  Nor  may  the 
lessee  include  the  difliarence  between 
what  is  paid  and  any  credits  received 
from  the  pipeline  for  releasing  firm 
capacity.  If  the  lessee  receives  a 
payment  or  credit  from  the  pipeline  for 
penalty  refunds,  rate  case  reftinds,  or 
other  reasons,  the  lessee  must  reduce 
the  firm  demand  charge  claimed  on  the 
Form  MMS-2014.  The  lessee  must 
modify  the  Form  MMS-2014  by  the 
amount  received  or  credited  lor  the 
affected  reporting  period: 

(2)  Gas  supply  realignment  (GSR) 
costs.  The  GSR  costs  result  from  a 
pipeline  reforming  or  terminating 
supply  contracts  with  producers  to 

implement  the  restructuring  

requirements  of  FERC  Orders  in  18  CFR 
Part  284: 

(3)  Commodity  charges.  The 
commodity  charge  allows  the  pipeline 
to  recover  the  costs  of  providing  service; 

(4)  Wheeling  costs.  Hub  operators 
charge  a  wheeling  cost  for  transporting 
gas  bom  one  pipeline  to  either  tne  same 
or  another  pipeline  through  a  market 
center  or  hub.  A  hub  is  a  connected 
manifold  of  pipelines  through  which  a 
series  of  incoming  pipelines  are 
interconnected  to  a  series  of  outgoing 
pipelines; 


(5)  Surcharges  or  fees  to  support 
programs  of  me  Gas  Research  Institute 
(GRl).  The  GRI  conducts  research, 
development,  and  commeicializatioa 
programs  on  natural  gas  related  topics 
for  the  benefit  of  the  U.S.  gas  industry 
and  gas  customers: 

16]  Annual  Choice  Adjustment  (ACA) 
fees.  FERC  charges  these  fees  to 
pipelines  to  pay  for  its  operating 
expenses: 

(7)  Payments  (either  volumetric  or  In 
value)  for  actual  or  theoretical  losses. 
This  paragraph  does  not  apply  to  non- 
arm's-Iength  transportation 
arrangements  unless  the  transportation 
allowance  is  based  on  a  FERC  or  State 
regulatory-approved  tariff:  and 

(8)  Supplemental  costs  for 
compression,  dehydration,  and 
treatment  of  gas.  MMS  allows  these 
costs  only  if  such  services  are  required. 
for  transportation  and  exceed  the 
services  necessary  to  place  production 
into  marketable  condition  required 
under  SS  206.172(1)  and  206.173(1)  of 
this  part. 

(gj  Nonallowable  costs  in  determining 
transportation  allowances.  The  lessee 
cannot  include  the  following  costs  in 
determining  the  arm's-length 
transportation  allowance  under 
paragraph  (a)  of  this  section  or  the  non- 
arm's-Iength  transportation  allowance 
under  paragraph  (b|  of  this  section: 

(1 )  Fees  or  costs  incurred  for  storage. 
This  includes: 

(i)  Storing  production  in  a  storage 
ttcility,  whether  on  or  off  the  lease:  and 

(ii)  Temporary  storage  services  o%red 
by  market  centers  or  hubs  (commonly 
referred  to  as  "parking"  or  "banking"), 
or  other  temporary  storage  services 
provided  by  pipeline  transportera, 
whether  actual  or  provided  as  a  nutter 
of  accounting: 

(2)  Aggregator/marketer  fees.  This 
includes  fees  the  lessee  pays  to  another 
penon  (including  its  affiliates)  to 
market  the  lessee's  gas,  including 
purchasing  and  reselling  the  gas,  or 
finding  or  maintaining  a  market  for  the 
gas  production; 

(3J  Penalties  the  lessee  incurs  as 
shipper.  These  penalties  include,  but 
are  not  limited  to: 

(i)  Over-delivery  "cash-out"  penalties. 
Includes  the  difference  between  the 
price  the  pipeline  pays  the  lessee  for 
over-deUvered  volumes  outside  the 
tolerances  and  the  prioe  the  lessee 
receives  for  over-deUvered  volumes 
within  the  tolerances; 

(ii)  "Sc/iedufing"  pena7t/es.  Includes 
penalties  the  lessee  incurs  for 
differences  between  daily  volimies 
delivered  into  the  pipeline  and  volumes 
scheduled  or  nominated  at  a  receipt  or 
deliv«y  point: 
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(iii)  "Imbalance"  penalties.  Includes 
penalties  the  lessee  incurs  (generally  on 
a  monthly  basis)  for  differences  between 
volumes  debvered  into  the  pipeline  and 
volumes  scheduled  or  nominated  at  a 
receipt  or  deUvery  point:  and 

(iv)  "Operational"  penalties.  Includes 
fses  the  lessee  incurs  for  violation  of  the 
pipeline's  curtailment  or  operational 
orders  issued  to  protect  the  operational 
inteeiity  of  the  pipeline: 

(4)  Costs  for  intra-hub  transfer  fees 
paid  to  hub  operatort  for  administrative 
services  (e.g..  title  transfer  tracking) 
necessary  to  account  for  the  sale  of  gas 
within  a  hub:  and 

(5)  Any  cost  the  lessee  incurs  for 
services  it  is  required  to  provide  at  no 
cost  to  the  lessor. 

(h)  Other  transportation  cost 
determinations. 

This  section  applies  when  calculating 
transportation  costs  to  establish  value 
using  a  netback  procedure  or  any  other 
procedure  that  requires  deduction  of 
transportation  costs. 

IFR  Doc.  96-19310  Filed  7-3&-96:  a:4S  ami 


FEDERAL  MARnWE  COMMSSION 

46CFRP«tS40 
IDoetalM-21] 

Inquify  kilo  AIMniatlv*  Fonns  of 
nnancW  RMponslHllty  for 
NonperfoiTnance  of  Tnnsporlation 

AGENCY:  Federal  Maritime  Commission. 
ACDOM:  Discontinuance  of  proceeding. 

aUMMARV:  The  Federal  Maritime 
Commission  had  solicited  public 
comment  on  certain  passenger  vessel 
operator  financial  responsibility  issues 
under  section  3  of  Public  Law  89-777. 
On  the  basis  of  the  comments  received, 
the  Commission  has  determined  to 
proceed  with  a  further  notice  of 
proposed  rulemaking  in  a  separate 
docketed  proceeding  and  is 
discontinuing  this  proceeding. 
FOn  FURTMCR  INFOntUTION  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission.  800  North 
Capitol  Street,  N.W.,  Washington.  D.C. 
20573.  (202)  523-5725. 

SUPPLaKKTARV  MFOMUTMN: 

Backgnond 

In  Docket  No.  94-06.  Firtanciol 
Responsibility  Requirements  for 
Nonperformance  of  Transportation 
("NFR'n.'  the  Commission  proposed  to 
increase  its  section  3,  Pub.  U  89-777 


coverage  requirements,  Given  the 
industry's  concerns  about  the  NPR,  the 
Commission  determined  to  hold  it  in 
abeyance  pending  this  Inquiry.'  This 
Inquiry's  purpose  was  to  determine 
whether  an  acceptable  ahemative  could 
be  fashioned  both  to  address  the 
industry's  concerns  with  the  NFR  and  to 
ensure  appropriate  protection  for 
passengers. 

The  comments  filed  on  this  Inquiry 
prompted  the  Commission  to  publish  a 
Further  Notice  of  Proposed  Rulemaking 
in  Docket  No.  94-06  proposing  revisions 
to  the  coverage  requirements.'  Thus, 
Docket  94-21  has  served  its  purpose 
and  is  discontinued. 

By  thB  Comnussion. 
loa^CPoDdi^ 
Secretary. 
IFR  Doc  96-19439  Filed  7-30-96:  8:45  am] 


DEPARTMEMT  OF  ENERGY 

48  CFR  Parts  S17, 990, 952.  and  970 
[IMt-AB-Zq 

AcquMtion  Regulation,  Department  of 
Eneroy  Management  and  Operating 
Contracta;  Hearing  CanoeMatlon 

AOBtCV:  Department  of  Energy. 
ACnOH:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  the  Department  of  Energy's 
proposal  to  amend  its  acquisition 
regulations  to  implement  certain  key 
recommendations  of  the  Department's 
contract  reform  initiative. 
DATES:  The  public  hearing  originally 
scheduled  for  Thursday,  August  1, 1996, 
beginning  at  9:30  a.m.  is  cancelled. 
FOR  FURTHER  MFORiMTION  COHTACT: 
Connie  P.  Foumier.  Office  of  Policy 
(HR-Sl),  Department  of  Energy,  1000 
Independence  Avenue.  SW, 
Washington.  DC  20585,  (202)  586-8245. 
SUPPLEMENTARY  MF0RMAT10N:  The 
subject  of  the  public  bearing  is  changes 
proposed  to  amend  the  Department  of 
Energy  Acquisition  Regulation  Parts 
917.  950,  953,  and  970  to  improve  the 
Department's  acquisition  system, 
principally  in  areas  affecting 
management  and  operating  contracts.  A 
notice  of  proposed  rulemaking  and 
notice  of  pubUc  bearing  appearing  in 
the  Federal  KagMer  on  Monday,  June 
24, 1996  (61  FR  32588)  announced  that 
the  public  hearing  would  be  held  cm 


Thursday,  August  1, 1996,  beginning  at 
9:30  a.m.,  in  the  Main  Auditorium, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585. 

The  public  hearing  scheduled  for 
Thursday,  August  1, 1996,  is  cancelled. 
Richard  a  Hepf. 

Deputy  Assistant  Secretary  for  Procurmnent 
and  Assistance  S4anagement 
IFR  Doc  96-19480  Filed  7-30-96:  8:45  am) 
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DEPARTMEKT  OF  COMMERCE 

National  Oceanic  and  Atmo^ihartc 
Administration 


<  S«  FK  1S14S  (Much  11, 1994). 


'  SS  FX  S2133  (OcMbR  2S.  1994). 
>61  FK  330S9  Ollix  2*.  199S). 


S0CFRF>art622 

(Docket  No.  960123012-4196-02;  U>. 
OIISeSA] 

RIN0a4S-AF78 

Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  Red  Qrouper  Size  Limit 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  NMFS  announces  that  it  is 
withdrawing  the  proposed  rule  to 
change  the  minimum  allowable  size  of 
red  grouper,  currently  20  inches  (50.8 
cm),  to  18  inches  (45.7  cm)  for  persons 
not  subject  to  the  bag  limit. 
DATES:  This  proposed  rule  is  withdrawn 
on  July  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael.E.  Justen,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The/eef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council)  and  is  implemented  by 
regulations  at  50  CFR  part  622  (formerly 
at  50  CFR  part  641). 

Under  the  framework  procedure  for 
adjusting  FMP  management  measures, 
the  Council  proposed  a  regulatory 
amendment  (RA)  (50  CFR  part  .641)  to 
change  the  minimum  allowable  size  for 
red  grouper  fiom  20  inches  (50.8  cm)  to 
18  inches  (45.7  cm)  for  persons  not 
subject  to  the  bag  limit.  The  proposed 
rule  to  implement  the  RA  was  published 
in  the  Federal  Register  on  January  31, 
1996  (61  FR  3369):  comments  were 
requested  on  or  before  March  1, 1996. 
Five  members  of  the  Council  submitted 
a  minority  report  opposing  the  RA. 
NMFS  speciGcally  requested  comments 
on  the  following  concerns:  (1)  Long-  and 
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short-term  economic  and  social  eSects 
of  the  rule;  (2)  potential  for  creating  user 
conflicts;  (3)  consistency  with  the 
Magnuson  Act's  National  Standards  and 
with  certain  FMP  objectives:  and  (4) 
difficulties  with  enforcing  differential 
minimum  size  limits  for  the  commercial 
and  reoestional  fisheries. 

NMFS  received  written  comments 
from  586  entities  on  the  advisability  of 
the  18-inch  (45.7-cm)  minimum  size 
limit  All  but  one  commenter  were  from 
Florida. 

Summary  of  I>ablic  ComnMnts  and 
Agency  Responaa 

1 .  Long-  and  Short-Term  Economic  and 
Social  Effects 

Comment:  Thirty-three  commenters 
provided  information  on  this  issue.  Five 
commercial  associatioos  and  one 
commercial  fisherman  supperted  the 
reduction  in  minimum  size.  They 
believed  the  long-  and  short-term 
sodoeconomic  eBects  on  recreational 
and  commercial  fisheries  would  be 
positive;  that  is,  the  rule  would  result  in 
an  increase  of  5  to  10  percent  in  gross 
income.  These  commenters  did  not 
expect  a  darby  fishery  to  develop  as  a 
lesuh  of  the  propoaad  minimum  size 
reduction. 

Twenty-seven  commentere  opposed 
the  minimum  size  reduction  for 
socioeconomic  reasons.  Six  charter 
vessel/headboel  operators  slated  that 
commercial  fishermen  would  obtain 
more  profits  but  would  experience  a 
fishery  closure  due  to  the  quota  being 
reached.  They  believed  reduction  in  the 
size  limit  would  cause  negative 
responses  among  recreational  anglers 
because  few  legal  sized  red  grouper 
wotild  be  available  for  recreational 
anglers.  They  suggested  that  the  smaller 
commeit:ial  size  Umit  would  devastate 
the  lesource  because  18-inch  fish  (45.7- 
cm)  would  not  have  a  chance  to 
reproduce  potentially  causing  a  negative 
long  term  socioeconomic  impact.  'These 
commenters  believed  that  cbarteihoal 
income  and  Florida's  sales  tax  receipts 
would  decrease. 

Eight  commercial  fishermen  stated 
that  the  commercial  fishery  would 
experience  a  short-term  increase  in 
income  but  ultimately  would  experience 
a  long-term  loss  because  the  red  grouper 
resource  could  not  withstand  the 
increased  fishing  pressure.  They  fiaared 
that  if  the  quota  were  reached,  and 
NMFS  closed  the  fishery,  very  few 
fishermen  could  financially  withstand 
the  closure.  They  contended  that  a 
derby  fishery  would  develop  in  future 
yean  similar  to  what  has  happened  in 
the  red  snapper  fishery.  They  also  stated 
that  the  influx  of  smaller  fish  would 


depress  market  prices  and  reduce 
overall  income  to  fishermen. 

The  Florida  Department  of 
Environmental  Protection  (FDEP)  and 
Florida  Marine  Fisheries  Commission 
(FMFC)  sUted  that  the  proposed 
reduction  in  the  size  limit  would  not 
create  any  benefits. 

In  a  minority  report,  five  Council 
members  stated  they  expected  a  short- 
term  glut  of  18-  to  20-inch  (45.7-  to  50.8- 
cm)  fish  and  cited  testimony  from 
dealers  and  fishermen  indicating  that 
smaller  fish  could  result  in  size  grading 
and  reduced  values. 

One  individual  suggested  that  the 
commercial  fishery  would  benefit  in  the 
short  term  but  suSei  in  the  long  term 
due  to  overfishing.  One  recreational 
association  indicated  that  the  smaller 
size  limit  would  cause  overfishing.  Four 
recreational  anglers  stated  that  no 
benefits  would  result  from  the  reduction 
in  the  size  limit. 

Response:  NMFS  agrees  with  the  27 
commenters  that  any  short-term  benefit 
to  the  commercial  fishery  would  be 
offset  by  negative  long-  and  short-term 
socioeconomic  effects  on  the 
recreational  fishery  and  by  negative 
long-term  socioeconomic  eSects  on  the 
commercial  fishery. 

2.  Potential  for  User  Conflicts 

Coirtment:  Thirty-one  commenters 
provided  information  on  this  issue.  Five 
commercial  associations  and  one 
commercia]  fisherman  supported  the 
minimum  size  limit  reduction.  They 
believed  it  would  minimize  the 
potential  for  user  conflicts  because 
commercial  fishermen  target  larger  fish 
in  deeper  waters  where  recreational 
fishermen  generally  do  not  operate  and 
the  sedentary  nature  of  red  grouper 
should  keep  the  two  fisheries  separated. 

Twenty-tive  commenters  opposed  a 
reduction  in  the  minimum  size  limit 
because  of  user  conflict  concerns.  Six 
charter  vessel/headBoal  operators  stated 
that  recreational  anglers  would  object  to 
commercial  fishermen  taking  smaller 
fish  and  recommended  the  same  size 
limit  for  all  fishermen.  Seven 
commercial  fishermen  were  concerned 
about  the  potential  for  conflicts  due  to 
recreational  anglers  blaming  commercial 
fishermen  for  the  unavailability  of  20- 
inch  (50.8-cm)  fish.  They  believed  user 
conflicts  would  arise  as  commercial 
fishermen  move  shoreward  to  catch  the 
smaller  fish. 

The  FDEP  and  FMFC  stated  that  the 
smaller  commercial  minimum  size  limit 
would  cause  conflicts  between  user 
groups. 

Five  Council  members  stated  in  a 
minority  report  that  most  recreational 
anglers  opposed  the  size  limit  change. 


One  individual  and  one  recreational 
association  stated  that  the  smaller 
commercial  size  limit  would  cause 
conflicts  between  the  commercial  and 
recreational  fishermen.  Three 
recreational  anglers  supported  no 
change  in  the  current  conuneicial  size 
limit  because  minimal  conflicts  occur 
under  existing  regulations. 

Response:  NMFS  agrees  with  the  25 
commenters  that  the  smaller 
commercial  size  limit  would  cause 
conflicts  between  the  commerda)  and 
recreational  fishermen. 

3.  Consistency  With  the  Magnuson  Act's 
National  Standards  and  WiA  Certain 
FMP  Objectives 

Comment:  Twenty  commenters 
provided  information  on  this  issue.  Rve 
commercial  associations  and  one 
commercial  fisherman  supporting  the 
minimum  size  reduction  doubted  the 
smaller  commercial  minimum  size  limit 
would  cause  commensal  landings  to 
reach  the  annual  quota  (9.6  million 
pounds,  4.45  million  kg)  for  the  shallow 
water  grouper  complex  which  includes 
red  grouper.  The  commercial  fisherman 
did  not  believe  that  the  change  in  the 
commercial  size  limit  would  alter 
fishing  patterns.  These  commentere 
concluded  that  the  proposed  reduction 
in  minimum  size  is  consistent  with  the 
Magnuson  Act — s  National  Standards 
and  the  FMP  objectives. 

Fourteen  commentera  oppoeed 
reduction  in  the  commercial  minimum 
size  limit  for  reasons  relating  to  the 
National  Standards  or  FMP  objectives. 
Two  charter  vessel/headboet  operators 
and  five  commercial  fishermen 
contended  that  reduction  in  the 
commercial  size  limit  would  lead  to 
overfishing,  a  derby  fishery,  and 
conflicts  with  recreational  fishermen. 
The  FDEP  stated  that  the  reduction  was 
inconsistent  with  the  Magnuson  Act's 
National  Standards.  In  a  minority 
report,  five  Council  members  contended 
that  the  smaller  size  limit  was  contrary 
to  the  lulagnuson  Act  and  certain  FMP 
objectives  because  it  might  result  in 
overfishing,  a  derby  fishery,  and 
conflicts  with  the  recreational  sector.  A 
recreational  angler  stated  the  reduction 
discriminated  against  his  user  group. 

Response:  NMFS  agrees  with  the  14 
commenters  to  the  extent  that  the 
proposed  reduction  in  the  commercial 
size  limit  is  inconsistent  with  National 
Standard  1  and  certain  FMP  objectives 
(i.e..  FMP  Objective  4 — minimize  user 
conflicts:  FMP  Amendment  1,  Objective 
7 — maximize  net  economic  benefits: 
FMP  Amendment  8  Objective  3 — protect 
juveniles:  and  FMP  Amendment  8, 
Objective  2 — avoid  a  derby  fishery). 
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4.  Difficulties  With  Enforcing 
Differential  Size  Limits 

Conunent:  Thirty  commenters 
provided  infomution  on  this  issue.  Five 
commercial  associations  and  one 
commercial  fisherman  stated  that 
different  size  limits  for  recreational  and 
commercial  fishermen  were  enforceable 
because  commercial  fishermen  must 
have  a  Federal  permit  to  operate  and, 
therefore,  would  be  readily 
distinguishable  from  recreational 
fishermen.  They  noted  the  concept  of 
diferent  size  limits  for  recreatioiial  and 
commercial  fishermen  has  been  tested 
and  found  acceptable,  from  the 
enforcement  standpoint,  in  the 
amberjack  and  ted  snapper  fisheries  in 
the  Gulf  of  Mexico. 

Twenty-four  commenters  indicated 
that  differing  recreational  and 
commercial  minimum  size  limits 
complicate  enforcement,  especially 
when  Federal  and  state  size  limits 
differ.  Four  charter  vessel/headboat 
operators  and  eight  commercial 


fishermen  commented  that  compatible 
Federal  and  state  regulations  would 
simplify  enforcement  of  minitimm  size 
limiu.  The  FVEP.  the  Florida 
Department  of  Community  A&irs 
(FliCA),  and  the  FMFC  believe  that 
Federal  regulations  different  from  the 
state's  would  adversely  impact  Florida's 
ability  to  enforce  its  regulations. 

The  five  Council  members  who  filed 
a  minority  report  pointed  out  that  a  size 
limit  for  red  grouper  that  differs  from 
the  size  limit  for  other  grouper  species 
would  make  enforcement  more  difficult. 

Response:  NMFS  agrees  with  the  25 
commenters  that  different  minimum 
size  limits  for  recreational  and 
commercial  fisheries  would  complicate 
enforcement,  especially  since  Federal 
and  Florida's  size  limits  would  be 
different. 

5.  Consistency  With  Florida's  Coastal 
Management  Plan 

Comment:  On  November  28, 1995,  the 
FDCA  notified  the  Council  that  the 


proposed  minimum  size  reduction  is 
inconsistent  with  Florida's  Coastal 
Management  Program.  Florida  has  a  20- 
inch  (50.8-cm)  commercial  minimum 
size  limit  for  red  grouper,  and  the  FDCA 
claimed  that  reducing  the  Federal  size 
limit  to  18  inches  (45.7-cm)  would 
tmdeimine  Florida's  efforts  to  manage 
its  fishery  resources.  Florida  also 
opposed  the  size  reduction  because  18- 
inch  red  grouper  are  sexually  immature, 
and  harvesting  red  grouper  prior  to 
reproduction  increases  the  potential  for 
overfishing. 

Response:  Disapproval  of  the 
regulatory  amendment  renders  Florida's 
inconsistency  determination  moot. 

6.  Summary  of  Public  Responses 

During  the  comment  period,  586 
commenters  provided  written  comments 
on  the  advisability  of  implementing  the 
proposed  18-inch  45.7-cm)  minimum 
size  limit  for  red  grouper.  All  but  one 
commenter  was  bom  Florida.  Table  1 
summarizes  the  responses. 
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Table  1.— Comments  on  the  Pro- 
posal To  Reduce  the  Commer- 
cial Minimum  Size  Limit  for  Red 
Grouper  to  18  Inches  (45.7  cm) 


Constituent  group 

For 

Against" 

■Other 

Commercial  Asso- 

ciations   

5 

Charter  Vessel/ 

Headboat  Opera- 

lOfS  

3 

9 

1 

Commercial  Fisher- 

men   

2 

84 

Enworanenlal 

/ 

Groups  



/   1 

State  GovenvnenI 

/• 

Agencies 

1 

3 

•/• 

Gulf  Councii  (Mi- 

nority Report)  

Private  Indmduals 

5 

12 

140 

1 

Reciealiond  Asso- 

ciations   

4 

Recreational  An- 

glers   



314 

1 

Constituent  group 

For 

Against 

•Other 

Total 

23 

559 

4 

Table   1  .^JOMMENTS  on  the   Pro-    create  conflicts  between  commercial 
POSAL   To   Reduce  the   COMMER-    and  recreational  fishermen  and  would 
QAL  Minimum  Size  Limit  for  Red    not  result  in  long-term  benefiu  to  the 
Grouper  to  18  Inches  (45.7  cm)— ^«"^  ^^^  is  also  concerned  about 
Continued  menectiveness  of  the  proposed 

commercial  size  limit  in  preventing 
overfishing  as  required  under  National 
Standard  1  of  the  Magnuson  Act 
Accordingly,  NMFS  has  disapproved 
the  RA  and  withdraws  the  proposed 
rule  to  change  the  minimum  size  limit 
for  red  grouper  for  persons  not  subject 
to  the  bag  limit. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

AvOantr- 16  U.S.C  1801  ettaq. 
Dated:  |uly  25, 1996. 
Cbaries  KunsUa, 

Acting  Deputy  Assistant  Administiutor  for 
Fisheries,  Notional  Marine  Fisheries  Service. 
IFR  Doc.  96-19464  Filed  7-30-96;  8:4S  am) 

muMiofoetnn-a-r 


'Commenters  wtw  <fd  not  take  a  positian  on 
the  size  limit 

Agency  Decision 

After  reviewing  the  RA,  supporting 
documents,  minority  report,  and 
comments  received  during  the  public 
comment  period,  NMFS  has  concluded 
that  the  proposed  reduction  in  the 
commercial  size  limit  is  neither 
necessary  nor  appropriate  for  the 
conservation  and  management  of  red 
grouper.  In  particular,  it  is  likely  that 
the  smaller  commercial  size  limit  would 
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NATIONAL  FOUNOAIKM  ON  THE 
ARTS  AND  THE  HUMANmES 

MMwiiy  Of  nuiramMv  fonw 

AOENCr:  Nadonal  Endowment  far  the 

Humanitiei. 

ACTKM:  Notice  of  meeting. 


V:  PuisuAnt  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Lew  92-463,  as  amended), 
notice  is  haieby  given  that  the  following 
meeting  of  the  Hnmanitias  Panel  will  be 
held  at  the  Old  Poet  Office,  1100 
Pennsylvania  Avenue,  NW., 
Wadi^on,  DC  Z0S06 
FOn  FURDCR  MFOMfMTION  CONTACT: 
Sharon  I.  Block,  Advisory  Committee 
Management  OfBcer,  National 
Endowment  for  the  Humanities, 
Waahington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminui  on  (202) 
606-6282. 

SUPPICMENTART  MFOmUTKM:  The 
propoeed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation 
and  recommendation  on  appUcatians 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965,  as  amended, 
including  discussicm  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  propcned 
meeting  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  tUs  meeting  will  be  closed  to  the 
public  ptirsuant  to  subsections  (c)(4). 


and  (6)  of  section  SS2b  of  Title  5,  United 
Stales  Code. 

1.  Date:  August  1, 1996. 
Time:  8:30  ajn.  to  5:30  p.m. 
Room:  415. 

Progfnm:  This  meeting  will  review 
applications  for  Fellowships  for  College 
Teachers  and  Independent  Scholars  in 
Music.  Theater  and  Film,  submitted  to 
the  Division  of  Research  and  Education 
Programs,  for  projects  at  the  May  1, 
1996  deadline. 

2.  Date:  August  2, 1996. 
Tims:  8:30  a.m.  to  6:00  p  jn. 
Roam:  415. 

Pwgfnm:  This  meeting  will  review 
applications  for  Challenge  Grants 
submitted  to  the  Division  of  Challenge 
&ants  ibr  projects  at  the  May  1, 1996 
deadline.' 

3.  Date:  August  6, 1996. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  415. 

Progfom:  This  meeting  will  review 
applications  ibr  Fellow^ps  for  College 
Teachers  and  Independent  Scholars  in 
Philosophy,  submitted  to  the  Division  of 
Research  and  Education  Progiams,  for 
projects  at  the  May  1, 1996  deadline. 

4.  Date:  August  6, 1996. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  317. 

ftr^gram:  This  meeting  will  review 
applications  for  Fellowships  for  College 
Teachers  and  Independent  Scholars  in 
American  History,  submitted  to  the 
Division  of  Research  and  Education 
Programs,  for  projects  at  the  May  1, 
1996  deadline. 

5.  Dote:  August  7, 1996. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  317. 

Program:  This  meeting  will  review 
applications  for  Fellowships  for  College 
Teachers  and  Independent  Scholars  in 
Rhetoric,  Communications,  Media,  and 
American  Studies,  submitted  to  the 
Division  of  Research  and  Education 
Programs,  for  projects  at  the  May  1, 
1996  deadline. 

6.  Date:  August  8, 1996. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  317. 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
University  Teachers  in  British 
Literature,  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  May  1, 1996  deadline. 

7.  Dote:  August  12, 1996. 
Tlime:  8:30  a.m.  to  5:30  pan. 


Room:  317. 

At^gram:  This  meelins  will  review 
applications  for  Fellowships  for 
University  Teachers  and  Fellowships  for 
College  Teachers  and  Independent 
Scholars  in  Sociology,  Psychology  ft 
Education  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  May  1, 1996  deadline. 

8.  Date:  August  13, 1996. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  317. 

Program:  This  meeting  will  review 
appliotions  for  Fellow^ps  for 
University  Teachers  and  Fellowships  for 
College  Teachers  and  Independent 
Scholars  in  African,  Asian,  and  Latin 
American  History  and  Studies, 
submitted  to  the  Division  of  Research 
and  Education  Programs,  for  projects  at 
the  May  1, 1996  deadline. 

9.  Date:  August  16, 1996. 
Tims:  9:00  a.m.  to  5:30  pjn. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Fellowdiips  for 
University  Teachers  in  Philosophy, 
submitted  to  the  Division  of  Research 
and  Education  Programs,  for  projects  at 
the  May  1, 1996  deadline. 

10.  Dbte:  August  16, 1996. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  317. 

Program:  This  meeting  will  review 
applications  for  Fellowships  for  College 
Teachers  and  Independent  Scholars  in 
Languages  and  Literatures,  submitted  to 
the  Division  of  Researdi  and  Education 
Programs,  for  projects  at  the  May  1, 
1996  deadline. 

11.  Date:  August  19, 1996. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  317. 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
University  Teachers  in  Languages  and 
Literatures,  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  May  1, 1996  deadline. 

12.  Date:  August  19, 1996. 
Time:  8:30  ajn.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
University  Teachers  and  Fellowships  for 
College  Teachers  and  Independent 
Scholars  in  Romance  Languages  and 
Literatures,  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  May  1, 1996  deadline. 

13.  Oits:  August  20, 1996. 
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Time:  8:30  a.m.  to  5:30  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
University  Teachers  and  Fellowships  for 
College  Teachers  and  Independent 
Scholars  in  Political  Science, 
Jurisprudence,  and  International  AQairs, 
submitted  to  the  Division  of  Research 
and  Education  Programs,  for  projects  at 
the  May  1, 1996  deadline. 

14.  Date:  August  20. 1996. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room;  317. 

Program:  This  meeting  will  review 
applications  for  Fellowships  for  College 
Teachers  and  Independent  Scholars  in 
American  Literature,  submitted  to  the 
Division  of  Research  and  Education 
Programs,  for  projects  at  the  May  1, 
1996  deadUne. 

15.  Dale:  August  22, 1996. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  317. 

ftiognun:  This  meeting  will  review 
applications  for  Fellowships  for 
University  Teachers  in  Classical, 
Medieval,  and  Renaissance  Studies, 
submitted  to  the  Division  of  Research 
and  Education  Programs,  for  projects  at 
the  May  1, 1996  deadline. 

16.  Date:  August  22, 1996. 
Time:  8:30  ajn.  to  5:30  p.m. 
Room:  415. 

Proffom:  This  meeting  will  review 
applications  for  Fellowships  for  College 
Teachers  and  Independent  Scholars  in 
Classical,  Medieval,  and  Renaissance 
Studies,  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  May  1, 1996  deadline. 

17.  Date:  August  23, 1996. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
University  Teachers  in  American 
Literature,  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  May  1, 1996  deadline. 

18.  Date:  August  23, 1996. 
Tinne:  8:30  a.m.  to  5:30  p.m. 
Room:  317. 

ftiogram:  This  meeting  will  review 
applications  for  Fellowships  for 
University  Teachers  in  Music,  Theater, 
and  Media,  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  May  1, 1996  deadline. 

VUdiad  S.  Shaplre, 

AcHng.  Advisory  CommitlBe  Management 

Officer. 

(FR  Doc  96-19369  Filed  7-30-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Office  Of  the  Secretary 

Public  AvallabUlty  of  the  Repoti  on 
Cloeed  Meetings  of  Advisory 
Commltteee 

summary:  The  Department  of  Commerce 
has  prepared  its  report  on  the  activities 
of  closed  or  partially  closed  meetings  of 
advisory  committees  as  requited  by  the 
Federal  Advisory  Committee  Act. 
ADDRESSES:  Copies  of  the  report  have 
been  filed  and  are  available  for  public 
inspection  at  two  locations: 

Library  of  Congress.  Newspaper  and 
Current  Periodicals  Reading  Room, 
Room  LM133,  Madison  Building,  1st 
and  Independence  Avenues,  S.E., 
Washington,  D.C.  20540 

Department  of  Commerce,  Central 
Reference  and  Records  Inspection 
Facility,  Room  6020,  Herbert  C.  Hoover 
Building,  14th  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230 
Telephone  (202)  482-4115. 
SUPPLEMENTARY  INFORMATION:  The  report 
covers  meetings  held  in  FY  95.  Thirty- 
four  committees  and  one  subcommittee 
report  having  held  closed  or  pertially 
closed  meetings.  The  names  of  these 
committees  are  listed  below: 

— Committee  of  Chairs  of  Industry  Advisory 

Committees  for  Trade  Policy  Mstten  (TPM) 
— Computer  Systems  Technical  Advisory 

Committee 
— Electronic  Technical  Adviiocy  Committee 
— Industry  Sector  Advitory  Committee 

(ISAC)  on  Aerospace  Equipment  for  Trade 

Policy  Mutters  (TPM) 
— ISAC  on  Building  Products  and  Other 

Materials  for  TPM 
—ISAC  on  Capital  Goods  far  TPM 
—ISAC  on  Chemicals  and  Allied  Products  for 

TPM 
— !SAC  on  Ck>Dsumer  Goods  for  TPM 
— ISAC  on  Electronics  and  Instrumentation 

ibr  TPM 
—ISAC  on  Energy  for  TPM 
—ISAC  on  Fenous  Ores  and  Metals  for  TPM 
— ISAC  on  Footwear.  Leather,  and  Leather 

Products  for  TPM 
— ISAC  on  Limiber  and  Wood  Products  for 

TPM 
— ISAC  on  NonfisiTOUS  Ores  and  Matals  for 

TPM 
—ISAC  on  Paper  and  Paper  Products  for  TPM 
—ISAC  on  Services  for  TPM 
— ISAC  on  Small  and  Minority  Business  for 

TPM 
—ISAC  on  TextilM  and  AppanI  far  TPM 
— ^ISAC  on  Tiansportation.  Construction,  and 

Agricultural  Equipment  for  TPM 
— ISAC  on  Wholesaling  and  Retailing  for 

TPM 
— Industry  Functional  Advisory  Committee 

on  Customs  Matters  for  TPM 
— Industry  Functional  Advisory  Committee 

on  Intellectual  Property  Rights  for  TPM 
: — Industry  FuDctiooal  Advisory  Comminee 

on  Standards  for  TPM 


— Industry  Policy  Advisory  Committee  for 

Tnde  Policy  Matters 
— fudges  Panel  of  the  Malcolm  Baldrige 

National  Quality  Award 
— Materials  Processing  Equipment  Technical 

Advisory  Committee 
— National  Medal  of  Teduiology  Nomination 

Evaluation  Conunittee 
— National  Technical  Information  Service 

Advisory  Board 
— Regulatioiis  and  Procedures  Technical 

Advisory  Committee 
— Sensors  Technical  Advisory  Committee 
— Sulicommittee  on  Export  Administration. 

President's  Export  CouiKnl 
— Teleoommunications  Equipment  Technical 

Advisory  Committee 
— ^Transportation  and  Related  Equipment 

Technical  Advisory  Committee 
— U.S.  Automotive  Parts  Advisory  Cotrunittee 
— Visiting  Committee  on  Advanced 

Technology 

Twenty-two  committees  report  not 
having  held  any  closed  or  partially 
closed  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  A.  Kruk,  Conunittee 
Management  Officer,  Office  of  the 
Secretary,  Department  of  Commerce. 
Washington,  D.C.  20230,  Telephone 
(202)482-4115. 

Dated:  July  22. 1996. 
Victoria  A.  Kruk. 

Office  of  Executive.  Assislonos  Management 
(FR  Doc  96-19390  Filed  7-30-96: 8:4S  ami 
■UMO  cooc  ssie-FA-r 


Submiesion  For  0MB  Retriew; 
Comment  Request 

The  Department  of  Commaitx  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  y.S.C.  chapter  35). 

Agency:  Bureau  of  the  Censiis. 

Title:  Housing  Vacancy  Survey. 

Fonn  Number(s):  None. 

Agency  Approval  Number:  0607- 
0179. 

7>pe  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  2,880  hours. 

Number  of  Respondents:  4,800. 

Avg  Hours  Per  Response:  3  minutes. 

Needs  and  Uses:  The  Housing 
Vacancy  Survey  (HVS)  provides 
quarterly  and  aimual  statistics  on  rental 
vacancy  rates  and  homeownership  rates 
for  the  United  States,  the  4  census 
regions,  the  SO  states  and  the  District  of 
Columbia,  and  the  75  largest 
Metropolitan  Areas  (MAs).  HVS  data  are 
collected  for  a  sample  of  vatamt  housing 
units  identified  In  the  Current 
Population  Siuvey.  Information  is 
collected  fiom- homeowners,  realtors. 
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landlords,  rental  agents,  neighbor*  or 
other  Imowledgeeble  parsons.  Private 
and  public  sector  ocganizations  use 
these  rates  extensively  to  gauge  and 
analyze  the  housing  market  with  regard 
to  supply,  cost,  and  aSordability  at 
various  poiiits  in  dme.  In  addition,  the 
rental  vacancy  rate  is  a  component  of 
the  leading  economic  indicators, 
published  by  the  Department  of 
Commerce. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly. 

Reapondent's  Obligation:  Voluntary. 

CMB  Detk  Officer.  Jerry  CoSsy,  (202) 
395-7314. 

Copies  of  the  above  infoimaUon 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeiet, 
Acting  IXX;  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce.  Room  5312, 14th  and 
Constitutian  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  uid 
recommendations  ibr  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  leny  CofTey.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dslsd:  July  24, 1990. 


Acting  Departmental  Forma  Qeamnce 

Officer,  Office  of  Management  and 

OrgpnisatiorL 

IFR  Doc  96-19434  Filwj  7-30-98;  8:45  ami 
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ContMit  FM  PmlMplayi  and 

Displsy  QIMS  TnSPMMrfBIII 

Nodoe  of  Couft  OecWon  and 
needaelon  of  Revocation  of 
Antidumping  Duty  Older 

HOftKf:  Impon  Administration, 
Intomatianal  Trade  Administratien, 
Department  of  Commerce. 
ACTION:  Notice  of  court  decision  and 
readaaion  of  revocation  of  anUdumping 
duty  cntler. 


:  On  August  25,  lOM,  the 
Oepartment  of  Commerce  (the 
Departmeot)  published  a  notice  of 
revocation  of  the  antidumping  duty 
order  on  electroluminescent  (EL)  high 
informatjon  content  flat  panel  displiiys 
(FFDs)  and  display  glass  Ihaiefor  mm 
Japan  (see  Blectxtduminncent  High 
Information  Content  Flat  Panel  Displays 
and  Display  Glass  Th&efrx  from  fapan: 


Amendment  of  Notice  of  Court  Decision 
and  Revocation  of  Afitidumping  Duty 
Order,  59  FR  43809  (Aug.  25, 1994)) 
pursuant  to  a  mandamus  order  to 
enforce  judgment  Issued  by  the  United 
States  Court  of  International  Trade  (the 
CTT)  in  Hosiden  Corporation  v.  United 
States.  861  F.  Supp.  115  (OT  August  12, 
1994)  (Hosiden  O).  In  Hosiden  H,  the 
CTT  ordered  the  Department  to  suqiend 
liquidation  of  entries,  but  to  otherwise 
reverse  all  action  taken  by  the 
Departmmt  pursuant  to  its 
detennination  of  sales  at  less-tban-bir 
value,  in  order  to  implement  its  earlier 
decision  affirming  the  International 
Ttade  Commission's  (ITC's)  negative 
injury  determination  on  remand 
[Hosiden  Corporation  v.  United  Stales. 
852  F.  Supp.  1050  (CTT  April  14, 1994) 
{Hoaiden  1).  The  Department  appealed 
the  CTT's  mandamus  order  and,  on  May 
31, 1996,  the  United  SUIee  Court  of 
Appeels  for  the  Federal  Circuit  (the 
Federal  Circuit)  held  thst  the  mandamus 
order  was  contrary  to  law  and,  thus, 
vacated  the  Ul's  mandamus  order  In 
Hosiden  Corp.,  et  al.  v.  United  States. 
Appeal  No.  95-1027  (Fed.  Cir.  May  31, 
1996) .  Therefore,  we  are  now 
rescinding  the  revocation  of  the 
antidumping  'luty  order  on  EL  FPDs 
biun  Japan,  reinstating  the  suspension 
of  Uquidatlan  of  entries  of  EL  FFDs  from 
Japan  pursuant  to  the  Department's  May 
6, 1994  notice  of  court  decision  and 
suspension  of  liquidation  (59  FR  23690), 
and  reinstating  the  collection  of  cash 
deposits  on  EL  FPDs  from  Japan  as  of 
the  dale  of  this  notice. 
0FKTIVI  date:  July  31, 1996. 

ron  RMmcR  MramMTioN  contact: 

Chip  Hayes  or  Richard  Rimlinger  of 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conmierce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C  20230:  telephone: 
(202)  48^-4733. 

tupmiunnun  eifoaiiATioN: 

Backgnmad 

On  September  4, 1991,  the 
Department  published  an  antidumping 
duty  order  on  EL  FPDs  (56  FR  43937) 
following  an  affirmative  determination 
of  sales  at  less-than-Eair  value  by  the 
Department  on  July  16, 1991  (56  FR 
32376)  and  an  August  26,  1991  dedaion 
by  the  ITC  that  a  U.S.  industry  was 
being  materially  injured  by  reason  of 
imports  of  flat  panel  displays  and 
display  glass  therefor  from  Japan  (56  FR 
43937,  September  5, 1991).  Exporters  of 
EL  FPDs  appealed  the  ITC 
determination  to  the  OT.  The  CTT 
remanded  the  determination  to  the  ITC 
to  reconsider  its  injury  determination. 


and  on  March  8, 1993,  the  ITC 
determined  on  remand  that  no  U.S. 
industry  was  being  materially  Injured  by 
reason  of  imports  of  EL  FPDs.  The  ITC's 
remand  was  affirmed  by  the  OT  on 
April  14,  1994,  in  Hosiden  I.  In 
accordance  with  the  decision  of  the 
Federal  Circuit  in  Tlmjcsn  v.  United 
States.  893  F.2d  337  (Fed.  Cir.  1990) 
ITimken).  the  Department  published  a 
notice  on  May  6, 1904  (59  FR  23690) 
stating  that  the  Department  would 
continue  to  order  tne  suspension  of 
liquidation  of  the  subject  merchandise 
and  that  "|i)f  the  case  is  not  appeeled, 
or  is  affirmed  on  appeal,  then  the 
antidumping  duty  ortler  on  EL  FHDs 
will  be  revoked." 

Subsequently,  on  August  12, 1994,  the 
Cl'l  issued  a  decision  and  mandamus 
order  in  Hosiden  If  requiring  that  the 
Department:  (1)  direct  the  U.S.  Customs 
Service  to  cease  the  collection  of  cash 
deposits  for  estimated  antidumping 
duties  on  EL  FPDs  and  return  any 
previously  collected  cash  deposits;  (2) 
end  sny  previously  ordered  suspension 
of  liquidation  and  suspend  the 
Uquidatlan  of  entries  of  EL  FPDs  in 
accordance  with  the  CTTs  Preliminary 
tajtmction  order,  dated  January  20. 
1994;  (3)  refrain  from  imposing  any 
further  obligation  on  any  party  involved 
in  any  administrative  review  by  the 
Department  relating  to  EL  FPDs;  and  (4) 
execute  all  documents  and  take  all 
necessary  actions  to  effecttiate  a 
revocation  of  the  antidumping  duty 
order.  On  August  25, 1994,  the 
Department  published  the  revocation  of 
the  antidumping  duty  order  on  EL  FPI3s 
(59  FR  43809,  August  25, 1994)  and  took 
all  other  action  required  by  the  CTTs 
mandamus  order. 

The  Department  then  appealed  the 
CTT's  August  12, 1904  decision  and 
mandamus  order  to  the  Federal  Circuit. 
On  May  31, 1996,  the  Federal  Circuit 
issued  a  decision  that  held  that  the 
August  12. 1994  mandamus  order  was 
contrary  to  law,  and  vacated  the  QTi 
mandamus  order.  Hosiden  Corp.,  et  al. 
v.  United  States,  Appeal  No.  95-1027 
(Fed.  Cir.  May  31, 1996).  On  July  22. 
1996,  the  Federal  Circuit  Issued  a 
mandate  fimlirtng  iu  May  31, 1996 
dedaion  in  Appe^  No.  95-1027. 

On  May  31, 1996,  the  Federal  Circuit 
also  rendered  a  decision  in  a  related 
case  concaming  the  TTC's  injury 
determination  with  respect  to  EL  FPDs 
frtmi  Japan.  In  Advanced  Display 
Manufacturers  Assn.  v.  United  States, 
Appeal  No.  94-1380  (Fed.  Cir.  May  31, 
1996),  the  Federal  Circuit  vacated  the 
Ul's  decision  in  Hosiden  I  with  respect 
to  the  ITC's  injury  determination  on 
remand,  and  remanded  the  matter  for 
appropriate  further  proceedings.  Thus, 
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in  accordance  with  the  Federal  Circuit's 
TimJcen  dedsion,  the  Department  will 
continue  to  order  the  suspension  of 
liquidation  of  EL  FPDs  from  Japan  and 
will  not  instruct  the  U.S.  Customs 
Service  to  liquidate  entries  of  the 
subject  merdiandise  until  there  is  a 
Gnal  and  conclusive  court  dedsion  in 
the  matter  vrithin  the  meaning  of  19 
U.S.C.  %  1516a(e). 

The  Federal  Circuit's  May  31. 1996 
dedsion  concerning  Appeal  No.  95- 
1027  vacated  the  QT's  dedsion  and 
mandamus  order  in  Hosiden  U.  Thus, 
consistent  with  the  Federal  Circuit's 
decision,  the  Department  hereby 
resdnds  the  revocation  of  the 
antidumping  duty  order  on 
electroluminescent  high  information 
content  flat  panel  displays  and  display 
glass  therefor  from  Japan.  Further,  the 
Department  is  directing  the  U.S. 
Customs  Service  to  reinstate  the 
suspension  of  liquidation  pursuant  to 
the  Department's  May  6, 1994  notice  of 
court  decision  and  suspension  of  - 
liquidation,  and  reinstate  the  collection 
of  cash  deposits  in  the  amount  of  7.02 
percent  ad  valorem,  the  last  published 
deposit  rate,  for  each  entry  of  the  subject 
merchandise  which  is  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of  the 
publication  of  this  notice.  "Thus,  the 
purpose  of  this  notice  is  to  effect  the 
rescission  of  the  revocation  of  the 
antidumping  duty  order  on  EL  FPDs 
bt>m  Japan  and  to  reinstate  all  agency 
action  taken  pursuant  to  the 
Department's  May  6, 1994  notice  of 
court  dedsion  and  suspension  of 
liquidation  (59  FR  23690). 

For  all  purposes  under  the  statute,  the 
anniversary  month  of  the  antidumping 
duty  order  on  EL  FPDs,  which  was 
published  on  September  4, 1991,  will 
continue  to  be  September.  With  the 
reinstatement  of  the  antidumping  duty 
order,  the  Department  is  also  reinstating 
the  administrative  review  of  the  order 
on  EL  FPDs  from  Japan  for  the 
September  1, 1992  through  August  31, 

1993  period,  which  was  being 
conducted  by  the  Department  at  the 
time  of  the  court-ordered  revocation  of 
the  order. 

Because  we  revoked  the  order  in 
August  1994,  we  necessarily  did  not 
publish  an  opportunity  to  request 
review,  and  did  not  initiate  an 
administrative  review,  of  entries  for  the 
September  1, 1993  through  August  31, 

1994  period,  or  any  subsequent  period. 
Therefore,  in  September  1996,  the 
Department  will  publish  a  notice  of 
opportunity  to  request  review  of  the 
order  on  entries  of  EL  FPDs  from  Japan 
during  the  periods  September  1, 1993 
through  August  31, 1994;  September  1, 


1994  through  August  31, 1095;  and 
September  1, 1995  through  August  31 , 
1996. 

Datsd:  July  25, 1996. 
Knhart  S.  I  iBiwM, 
Acting  Assistant  Secretary  for  Import 
A  dministration . 

IFR  Doc.  96-19476  Filed  7-30-96:  8:45  ami 
MLUNOCOOt  Mic-oa-r 
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Pure  Magnaaliim  From  Canada, 
Prsllmlnaiy  Results  of  Antidumping 
Duty  Administrative  Review 

AOBtCT:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
EFFECTIVE  DATE:  July  31, 1996. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Jennifer  Yeske  or  Carole  Showers, 
Import  Administration,  International 
Ttade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0189  or  482-3217, 
respectively. 

SUPPI^MENTARY  MFOflMATION: 

Background 

On  August  3, 1994,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportimity  to  Request 
Administrative  Review"  (58  FR  41239) 
of  the  antidumping  duty  order  on  pure 
magnesium  from  Canada  (57  FR  39390). 
Petitioner  in  this  proceeding. 
Magnesium  Corporation  of  America, 
requested  an  administrative  review  in 
accordance  with  19  CFR 
353.22(a)(1993).  On  September  30, 1993, 
the  Oepartment  pubUshed  a  notice  of 
initiation  of  this  review  (58  FR  51053). 
The  period  of  review  is  February  20, 
1992.  through  July  31.  1993.  The 
Department  is  now  conducting  this 
review  pursuant  to  section  751  of  the 
Tariff  Ad  of  1930,  as  amended  (the 
Tariff  Ad). 

Applicable  Statute  and  Kagulatioiis 

Unless  otherwise  stated,  all  dtations 
to  the  statute  and  to  the  Department's 
regtilatlons  are  references  to  the 
provisions  as  they  existed  on  December 
31,  1994. 

Scope  of  the  Review 

The  produd  coveted  by  this  review  is 
pure  magnesium.  Piue  tmwrought 
magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Granular  and  secondary 
magnesium  are  exduded  from  the  scope 
of  jbis  review.  Purs  magnesium  is 


currently  dasalfied  under  subheading 
8104.11.0000  of  the  Harmonized  Tariff 
Schedule  ("HTS").  HTS  item  numbers 
are  provided  for  convenience  and  for 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  period  of  review  is  February  20, 
1992,  through  July  31. 1993. 

PielimiDaiy  Ranilti  of  Kaviaw 

Early  in  the  period  of  review,  NHQ, 
the  sirigle  manufadurer/exporter  subjed 
to  review,  made  several  shipments  of 
the  subject  merchandise  to  the  United 
States.  While  this  merchandise  entered 
during  the  period  of  review  and  a 
portion  of  the  merchandise  was 
subsequently  sold,  the  Department 
confirmed  at  verification  that  all  of  the 
merchandise  which  entered  was  either 
re-exported  without  sale  or  the  sales 
were  cancelled.  According  to  its 
practice,  the  Department  does  not 
include  cancelled  sales  transactions  in 
its  analysis  (see  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  from  Korva.  58  FR  44501. 
44503.  August  23. 1993).  Therefore,  we 
have  preliminarily  determined  that 
there  are  no  appropriate  U.S.  sales  to 
analyze  which  are  assodaled  with  the 
entries  covered  by  this  review,  and 
hence,  no  basis  for  assessing 
antidumping  duties  on  those  entries  (see 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  56  FR 
31692,  31743,  July  11,  1991). 
Accordingly,  we  will  liquidate  these 
entries  without  regard  to  antidumping 
duties  (see  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  Germany, 
Italy,  fapan.  Romania.  Singapore, 
Thailand  and  the  United  Kingdom: 
Preliminary  Results  of  Administrative 
Reviews,  and  Partial  Termination  of  ' 
Administrative  flevjews,  61  FR  35713, 
35717,  July  8, 1996). 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subjed  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
pubUcation  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Ad: 
(1)  The  cash  deposit  rate  for  the 
reviewed  firm  will  be  that  firm's  rate 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  previously 
reviewed  or  investigated  companies,  the 
cash  deposit  rate  will  continue  to  be  the 
company-spedfic  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review  or  the 
original  less-than-fair-value 


39948 


Fadval  Kagiitar  /  Vol  61,  No.  148  /  Wednesday.  July  31,  1996  /  Notioa* 


invastigatiaii,  but  tha  monubcturer  is, 
tha  cash  dsposil  rate  will  be  the  rate 
aatabllahed  for  the  most  recant  period 
for  the  manubctuier  of  tha 
merchandise:  and  (4)  the  caah  deposit 
nta  for  all  other  miiniitintuiera  or 
expoiters  not  previously  reviewed  will 
be  21  percent,  the  rate  estabUsbad  in 
Pure  Magnesluxfi  From  Canada: 
Amendment  of  Final  Detenidnation  of  . 
Sa]et  At  Lets  Than  Fail  Value  and 
Order  in  Accordance  With  Dedtion  on 
Bemand,  58  FR  62643,  Novambar  29, 
1993. 

These  deposit  taqujnmants,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
nest  administrative  reviaw. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of  the 
date  of  publication.  Any  bearing,  if 
requested,  will  be  bald  as  early  ss 
convenient  for  tha  parties  but  not  later 
than  44  days  after  die  date  of 
publication  or  the  first  worlcday 
thoealter.  Case  briefe  or  other  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  biieb  and  rebuttal  canunants, 
limited  to  issues  raised  in  the  caaa 
brieb.  may  be  filed  not  later  than  37 
dajn  after  the  date  of  publication.  Tha 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  results  of  its  anals^is  of 
issues  ralaed  in  any  such  written 
comments. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  ivlevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  7Sl(a)(l) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.22. 

July  24. 1996. 


Acting  Aggiftani  Secretary  for  bnpolt 

Admimatration. 

IFR  Doc  96-19471  FUad  7-3(Mie:  8:45  am] 


AppUeaOona  tor  Duty^raa  Entry  Of 
SdanWIc  kiatnjmanta 

PuniunI  to  Section  6(cl  of  the 
Educational,  SdenUfic  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  SUt.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
quaation  of  wdiethar  instruments  of 
equivalent  scientific  value,  for  the 
purpoaa*  for  which  tha  iostnunenls 
shown  below  are  intended  to  be  used, 
are  being  manubctured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301. S(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
PJkl  in  Room  4211,  U.S.  Oepaitment  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC 

Docket  Number  96-067.  AppUcant: 
Woods  Hole  Ocaanographic  Institution, 
266  Woods  Hole  Road,  Woods  Hole,  MA 
02543.  Instrument:  5  Window  BaU 
Detect(»  with  Anticoincidence,  Model 
(^4-25-S.  Manufacturer  Risoe  National 
Laboiatoiy,  Denmark.  Intended  Use:  Tba 
instrument  will  be  used  for  sampling 
the  ocean  at  different  depths  to  estimate 
carbon  fluxes  out  of  the  upper  water. 
This  is  a  number  that  needs  to  be 
plugged  into  ocean/atmosphare  models 
to  eatimata  such  things  as  global 
warming.  Application  accepted  by 
Commisaianar  of  Customs:  June  19, 
1996. 

Docket  Number  96-068.  Applicant: 
The  University  of  Vermont,  Burlington, 
VT  05405.  Instrument:  MulUsample 
Inlet  Manifold  for  Mass  Spectrometer. 
Manufacturer:  Pro-Vac  Services,  United 
Kingdom.  Intended  Use:  The  instrument 
is  an  accessory  used  to  automate  sample 
analysis  performed  with  a  mass 
spat^Tomelar  which  will  increase  the 
daily  sample  processing.  The  mass 
spectrometer  is  used  to  determine  stable 
isotope  abundances  of  the  elements  C, 
O,  N  and  S  in  natural  materials  for  a 
variety  of  enviitsnmental,  biological  and 
ecological  research  projects.  In  addition, 
the  accessory  will  be  used  for 
educational  purposes  in  the  course 
Environmental  Isotope  Geochemistry. 
Application  accepted  by  Commissioner 
of  Customs:  June  20. 1996. 

Docket  Number:  96-069.  Applicant: 
Arizona  State  University,  Department  of 
Zoology,  Box  871501,  Tempe,  AZ 
85287-1501.  Instrument:  Image 
Aiulysis  System  with  Macro  Accessory 
Package.  Manufacturer  Imaging 
Researt:h  Inc.,  Canada.  Intended  Use: 
The  instrument  will  be  used  for  in  situ 
hybridization  studies  and  in  vitro 


laoeptor  autondiography.  The 
nauiocbemlcal  data  will  be  analyzed  at 
various  levels  of  nauioanatomical  detail 
Theaa  expoimants  will  be  conducted  to 
determine  how  stress  alters  the  major 
neuratranamlttar  systems  in  the 
hippocampus  in  the  hope  of 
understanding  how  stress  alien  tha 
functional  status  of  the  hippocampus. 
Application  accepted  by  Commissioner 
of  Customs:  June  26, 1996. 

Docket  Number  96-070.  Applicant: 
Massachusetts  Institute  of  Technology, 
77  Massachusetts  Avenue,  Cambridge, 
MA  02139.  Instrument:  Ompact 
GeotetJmical  Centrifuge.  Manu&cturer 
Chiker  Tecfanologiea,  United  Kingdom, 
intended  Use:  T^  instrument  wul  be 
used  to  conduct  experimental 
investigations  of  problems  involving 
soil  and  groundwater  behavior. 
Bxparimenta  will  be  conducted  to 
examine  how  contaminants  move 
thrtnigh  soil  bodies  under  a  variety  of 
diftsrsnt  conditions  and  under  the 
influence  of  difierent  body  foR»s.  In 
addition,  the  experiments  will  be 
conducted  to  investigate  the 
perfoimanca  of  diSerent  in  situ 
remediation  technologies,  such  as 
"pump-and-treat,"  air-sparging  and 
surfactant  flushing,  that  are  available  for 
cleaning  up  contaminated  soil  sites.  The 
instrument  will  also  be  used  in  the 
course  Intrtxhiction  to  Geotachnical 
Engineering  that  teaches  the 
fundamentals  of  soil  behavior  and  soil- 
structure  interaction.  Application 
accepted  by  Commissioner  of  Customs: 
Jiue  26,  1996. 
rnak  W.  Creel, 

Director  Statutory  Import  Pwffomt  Staff. 
IFK  Doc  96-19473  FIM  7-30-9S:  8-.45  am] 


Yala  Untvaratty;  Node*  Of  DMiaion  on 
AppUeaOon  Ibr  Outy^raa  Entry  of 
Sdanifflo  inatnMnant 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  AM.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C 

Dodcet  Number  96-023.  Applicant: 
Yale  University,  New  Haven,  CT  06510. 
Instrument:  SUelded  Gradient  System. 
Model  IC60.  Manufacturer  Oxford 
Magnet  Technology,  United  Kingdom. 
Intended  Use:  See  notice  at  61  FK 
25622,  May  22, 1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
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scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  an  off-the-shelf  actively 
shielded  gradient  coil  with  guaranteed 
magnetic  field  specifications  and 
minimized  eddy  current  induction  and 
(2)  compatibility  with  an  Oxford 
superconducting  magnet.  These 
capabilities  are  pertinent  to  the 
applicant's  intended  purposes  and  we 
know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  ia  being 
manufactured  in  the  United  States. 
FrudiW.asel. 

Director.  Statutory  import  Proffoms  Staff. 
IFR  Doc  96-19472  Filed  7-30-96: 8:45  am] 
■uan  OQOc  ssi»-OB-r 


(&-361-40q 

Certain  AgileuHurai  Tillage  Toola  From 
Brazii;  Preliminary  Iteaulta  of 
Countervailing  Duty  Admlnistraliva 

AOENCY:  Impart  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
agricultural  tillage  tools  from  Brazil.  For 
information  on  the  net  subsidy  for  the 
reviewed  company,  as  well  for  all  non- 
reviewed  companies,  please  see  the 
Preliminary  Resuits  of  Review  section  of 
this  notice.  If  the  final  results  remain 
the  same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  July  31, 1996. 

FOR  FUimCR  INFOmUTMN  CONTACT: 
Gayle  Longest  or  Anne  D'Alauro,  Office 
of  CVD/AD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3338  or  (202)  482- 
2786. 


auppiEMBrrARv  mfomiation: 
Backgroa^ 

On  October  22, 1985,  the  Department 
published  in  the  Federal  Regialar  (57 
FR  10885)  the  countervailing  duty  order 
on  certain  agricultural  tillage  tools  from 
Brazil.  On  October  5, 1995,  the 
Department  published  a  notice  of 
"Opportuni^  to  Request  an 
Administrative  Review"  (60  FR  52149) 
of  this  countervailing  duty  order.  We 
received  a  timely  request  for  review, 
and  we  initiated  the  review,  covering 
the  period  January  1 ,  1994  through 
December  31, 1994  on  November  16, 
1995  (60  FR  57573). 

In  accordance  with  section  355.22(a) 
of  the  Department's  Interim  Regulations, 
this  review  covers  only  those  producers 
or  exporters  of  the  subject  merchandise 
for  which  a  review  was  specifically 
requested  [see  Antidumping  and 
Countervailing  Duties:  Interim 
Regulations:  Request  for  Comments,  60 
FR  25130  (May  11, 1995))  {Interim 
Regulations).  Accordingly,  this  review 
covers  Marchesan  Implementos 
Argicolas,  S,A.  This  review  also  covers 
5  programs. 

As  explained  in  the  memoranda  from 
the  Assistant  SeciBtaiy  for  Import 
Administration  dated  November  22, 
1995,  and  January  11, 1996  (on  file  in 
the  public  file  of  the  Central  Records 
Unit.  Room  B-099  of  the  Department  of 
Commerce),  all  deadlines  were  extended 
to  take  into  account  the  partial 
shutdowns  of  the  Federal  Government 
from  November  IS  through  November 
21, 1995,  and  December  15, 1995, 
through  January  6. 1996.  Therefore,  the 
deadl^  for  these  preliminary  results  is 
no  later  than  July  31, 1996  and  the 
deadline  for  the  final  results  of  this 
review  is  no  later  than  1 20  days  from 
the  date  on  which  these  preliminary 
results  are  published  in  die  Federal 


Applicable  Statiite  and  Regulatioas 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agieementa  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act 

Scope  of  tlie  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  round  shaped 
agricultural  tillage  tools  (discs)  with 
plain  or  notched  edge,  such  as  colters 
and  furrow-opener  blades.  During  the 
review  period,  such  merchandise  was 
classifiable  imder  item  numbers 


8432.21.00,  8432.29.00,  8432.80.00  and 
8432.90.00  of  the  Harmoniiad  Tariff 
Schedule  (HTS).  The  HTS  item  numbers 
are  ptxivided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Verification 

As  provided  in  section  782(1)  of  the 
Act,  we  verified  information  submitted 
by  the  Government  of  Brazil  and 
Marchesan.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials  and  examination  of  relevant 
accounting  and  financial  records  and 
other  original  source  documents.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Analysts  of  Programs 

/.  Programs  PrelimiiHirUy  Determined  To 
Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producer  and/ or  exporter  of  the  subject 
merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review: 

A.  Accelerated  Depreciation  for 
Brazilian-Made  Capital  Goods 

B.  Preferencial  Financing  for 
Industrial  Enterprises  by  Banco  do 
Brasil  (FST  and  EGF  loans) 

C.  SUDENE  Corporate  Income  Tax 
Reduction  for  Companies  Located  in  the 
Northeast  of  Brazil 

D.  Preferencial  Financing  under 
PROEX  (formerly  under  Resolution  68 
and  509  through  FINEX) 

E.  Preferencial  Financing  imder 
FINEP 

Preliminary  Kesoha  of  Review 

In  accordance  with  section 
35S.22(c)(4)(U)  of  the  Department's 
Interim  Regulations,  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporier  subject  to  this 
administrative  review.  For  the  period 
January  1, 1994  through  December  31, 
1994,  we  preliminarily  determine  the 
net  subsidy  for  Marchesan  to  be  zero 
percent  ad  valorem. 

As  provided  for  in  the  Act,  any  rate 
less  than  O.S  percent  ad  valorem  in  an 
administrative  review  is  de  minimis. 
Accordingly,  no  countervailing  duties 
will  be  ass^sed.  If  the  final  results  of 
this  review  remain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  the  U.S.  Customs 
Service  to  liquidate,  without  regard  to 
countervailing  duties,  shipments  of  the 
subject  merchandise  from  Marchesan 
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exported  on  or  after  January  1. 1994, 
and  on  or  before  December  31, 1994. 
Also,  the  cash  deposit  required  for  this 
company  will  be  zero. 

Because  the  URAA  replaced  the 
geoaral  rule  in  bvor  of  a  country-wide 
rale  with  a  general  rule  in  bvor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  vnll 
normally  cover  only  those  companies 
specifically  named.  Pursuant  to  19 
CF.R.  S  355.22(g].  for  all  companies  for 
which  a  review  was  not  requested, 
duties  must  be  assessed  at  the  cash 
deposit  rate,  and  cash  deposits  must 
continue  to  be  collected,  at  the  rate 
previously  ordered.  As  such,  the 
countervailing  duty  cash  deposit  rate 
applicable  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See  FederaJ- 
Mogal  Corporation  and  The  Tonington 
Company  V.  United  State*.  822  F.Supp. 
782  (OT 1903)  and  Floral  Trade  Council 
V.  United  State*,  822  F.Supp.  766  (CTT 
1993)  (interpreting  19  CF.R.  §  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CF.R.  §35S.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-speciiic  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rales  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
eslabliaheKl  in  the  most  recently 
completed  administrative  proceeding. 
See  Certain  Round-Shaped  Agricultural 
Tillage  Tools  from  Brazil:  Final  ResuUs 
of  Countervailing  Duty  Administrative 
Review,  S7  FR  22461.  These  rates  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  assigned 
these  rales  is  requested.  In  addition,  for 
the  period  January  1, 1994  through 
December  31, 1994,  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  this  order  an  the 
cash  dapodt  rates  in  sSed  at  the  time 
of  entry. 

Pabiic  ConmeBt 

Parties  to  the  proceeding  may  request 
disdosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
alter  the  date  of  publicaHon  of  this 


notice.  Interested  parties  may  submit 
fvritten  aigimients  in  case  brie^  on 
these  prelimliury  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  sigiunents  raised  in 
case  briefs,  may  be  submitted  seven 
days  ailer  the  time  limit  for  Sling  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  brieb 
and  rebuttal  briefa  must  be  served  on 
interested  parties  in  accordance  with  19 
CF.R.  §355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
adrninistrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CF.R.  S  355.38,  are  due.  The 
Department  will  publish  the  final 
lenills  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  r^sad  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accortlance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1)). 

Datsd:  July  19, 1986. 
ReiieitS.1 


Acting  Aaistant  Secretary  for  Import 

Adrrtinittratian. 

[FR  Doc  W-19475  Filed  7-^0-46:  8:4S  ami 


NaHoMiOeMnlc  aid  Atmoaphwlc 
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Quit  of  lll»«ieo  FMify  liwjiunt 
Council;  PuNIc  MMUng 

AOENCV:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  public  meeting. 


':  The  Gulf  of  Mexico  Fishery 
Management  Cotmcll  will  convene  a 
public  meeting  of  the  Reef  Fish  Stock 
Assessment  Panel. 

DATES:  This  meeting  will  begin  at  1:00 
p.m.  on  August  19, 1996,  and  cotulude 
at  S:00  pjn.  on  August  21, 1996. 
ADDRESSES:  The  meeting  will  be  held  at 
NMFS  Southeast  Fisheries  Science 
Center.  75  Virginia  Beach  Drive,  Miami, 
FU 


F0«  FUDTHER  MFOfWAlKM  CONTACT: 
Steve  Atran,  Population  Dynamics 
StatisUdan,  Gulf  of  Mexico  Fishoy 
Management  Council.  S401  West 
Kenneidy  Boulevard,  Suite  331,  Tampa, 
FL  33609;  telephone:  813-228-2815. 
tUPPI^MEHTARV  MfOMtATKM:  The  Reef 
Fish  Stock  Assessment  Panel  will 
review  a  report  by  Dr.  Benny  Galloway 
of  U3,  Associates  on  the  asaeaament 
procedures  and  data  used  by  NMFS  for 
the  red  snapper  stodc  assessments.  In 
addition,  the  effect  of  untrawlable 
bottom  on  the  assessment  of  shrimp 
trawl  juvenile  bycatch  mottaUty  will  be 
addressed.  The  Southeast  Fisheries 
Science  Center  will  provide  the 
information  on  the  extant  of  imtrawlable 
bottom. 

Special  Acmmmndatjons 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  (see  AOODESSES)  by 
August  12, 1996.     ' 

Dsted:  July  25. 199S. 
Ridurd  W.  SanU. 
Acting  Director,  Office  ofFItherlee 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  Se-194S3  rUsd  7-30-96: 6:45  am) 
aaisn  oooc  un-tt-r 


OEPARTMEKT  OF  DEFENSE 

TmI  Program  tor  NogoUalion  of 
Comprahansiv*  Small  Bualnaas 
Suboonlraeting  Plans 

AOENCT:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  test  program. 

SUMMARV:  The  Department  of  Defense  is 
amending  its  Test  Program  for 
Negotiation  of  Comprehensive  Small 
Business  Sulxiontracting  Plans. 
EFFECnVE  DATE:  July  31. 1996. 
FOR  niimCR  MFORMATKM  CONTACT:  Mr. 
Tim  J.  Foreman,  OfBce  of  Small  and 
Disadvantaged  Business  Utilization, 
OUSD  OACF)  SADBU,  3061  Defense 
Pentagon,  Washington,  DC  20301-3061, 
telephone  (703)  697-0384,  telefax  (703) 
893-7014. 

SUPPIEMBTTARV  MFORMATION: 

A.  Backgronnd 

In  accordaruse  with  Section  834  of 
Public  Law  101-180,  as  amended,  the 
Department  of  Defense  (DoD) 
established  a  Test  PTt)gram  for 
Negotiation  of  Comprdiensive  Small 
Buidness  Subcontracting  Plans  (the 
Program)  to  detennine  whether  the  use 
of  comprehensive  subcontracting  plans 
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on  a  corporate,  division,  or  plant-wide 
basis  would  increase  subcontracting 
opportunities  for  small  business 
concerns.  DoD  is  amending  the  Program 
to  implement  the  requirements  of 
Section  811  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1906 
(Pub.  L.  104-106).  The  amendments  (1) 
expand  the  purpose  of  the  Program  to 
inclode  determination  of  whether  the 
negotiation  and  administration  of 
comprehensive  subcontracting  plans 
will  reduce  administrative  burdens  on 
contractora  while  enhancing 
subcontracting  opportunities  for  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals;  (2)  revise 
contractor  eligibility  criteria  imder  the 
Program  to  permit  participation  by  large 
business  concerns  who.  during  the 
preceding  fiscal  year,  furnished  DoD 
with  supplies  or  services  under  at  least 
three  DoD  contracts  having  an  aggregate 
value  of  at  least  $5,000,000:  (3)  require 
that  the  Service  Acquisition  Executive 
within  each  military  department  and 
defiense  agency  designate  at  least  three, 
but  not  more  than  five,  contracting 
activities  to  participate  in  the  Program; 
and  (4)  require  that  participating 
contracting  activities  cover  a  broad 
range  of  supplies  and  negotiate  not  less 
than  five  comprehensive  subcontracting 
plans. 

Tifli  |.  FoftwHsn, 

Office  of  Small  and  Disadvantaged  Business 
Utilizabon. 

The  revised  lest  plan  is  as  follows: 

Test  Program  for  Negotiation  of 
Comprehensive  Small  Business 
Subcontracting  Plans 

I.  Purpose 

This  document  implements  Section 
834  of  Public  Law  101-189.  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1990  and  1991.  as  amended.  The 
primary  purpose  of  the  Comprehensive 
Snuill  Business  Subcontracting  Plan 
Test  Program  (the  Program)  is  to 
determine  whether  the  negotiation  and 
administration  of  comprehensive  small 
business  subcontracting  plans  will 
reduce  administrative  burdens  on 
contractors  while  enhancing 
subcontracting  opportunities  for  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  under 
Department  of  Defense  (DoD)  contracts. 

n.  Aulfaority 

The  Program  is  established  pursuant 
to  Section  834  of  the  National  Defense 


Authorization  Act  for  Fiscal  Years  1990 
and  1991,  as  emended. 

m.  Program  RequttemenlB 

A.  The  Program  shall  be  conducted 
from  October  1, 1990,  through 
September  30, 1998. 

B.  The  selection  of  contractors  for 
participation  in  the  Program  shall  be  in 
accordance  with  Section  811(b)(3)  of  the 
National  Defense  Authorization  Act  For 
Fiscal  Year  1996,  Public  Law  104-106. 
Eligible  contractors  are  large  business 
concerns  at  the  major  (total)  corporate 
level  that,  during  the  preceding  fiscal 
yean 

1.  Were  performing  under  at  least 
three  DoD  contracts;  fomished  supplies 
or  services  (including  professional 
services)  to  DoD.  engaged  in  research 
and  development  for  DoO,  or  performed 
construction  for  DoD;  and  were  paid 
$5,000,000  or  more  for  such  contract 
activities;  and 

2.  Achieved  a  small  disadvantaged 
business  (SDBJ  subct)ntracting 
participation  rale  of  5  percent  or  more 
during  the  preceding  fiscal  year. 
However,  this  requirement  does  not 
apply  to  the  eight  original  contractors 
accepted  into  the  Program. 
Additionally,  a  large  business  with  an 
SDB  subcontracting  participation  rate  of 
less  than  5  percent  during  the  preceding 
fiscal  year  may  request,  through  the 
designated  contracting  octivily,  to 
participate  in  the  Program  if  the  firm 
submits  a  detailed  plan  with  milestones 
leading  to  attainment  of  at  least  a  5 
percent  SOB  subcontracting 
participation  rate  by  September  30, 
1998. 

C.  Contractora  selected  for 
participation  shall: 

1.  Be  eligible  in  accordance  with 
paragraph  III(B): 

2.  Establish  their  comprehensive 
subcontracting  plans  on  the  same 
corporate,  division  or  plant-wide  tiasis 
under  which  they  submitted  the 
Standard  Form  (SF)  295  during  the 
preceding  fiscal  year,  except  that  a 
division  or  plant  that  historically 
reported  through  a  higher  level  division, 
but  would  meet  the  criteria  of  paragraph 
111(B)(2),  shall  be  permitted  to 
participate  in  the  Program  if  the  lower 
level  division,  plant  or  profit  center  can 
demonstrate  a  S  percent  or  greater 
subcontract  performance  levbl  with  SDB 
concerns; 

3.  Have  reported  to  DoD  on  the  SF  295 
for  the  last  fiscal  year,  except  as 
provided  in  paragraph  1II(C(2); 

4.  Accept  an  SDB  goal  for  each  fiscal 
year  of  not  less  than  5  percent,  or  an 
SDB  goal  that  is  in  accordance  with  the 
milestone  established  under  paragraph 
ni(B)(2); 


5.  Comply  with  the  requirements  of 
Defense  Federal  Acquisition  Regulation 
Supplement  PFARS)  Sectioo  215.605 
for  source  selection  purposes: 

6.  Offer  a  broad  range  of 
subcontracting  opportunities; 

7.  Voluntarily  agree  to  partidpale; 
and 

8.  Have  at  least  one  active  contract 
that  requires  a  subcontracting  plan  at 
the  designated  DoD  buying  activity 
responsible  for  negotiating  the 
Comprehensive  Subcontracting  Plan. 

IV.  Elements  of  the  Comprehensive 
Small  Business  Subcontracting  Plan 

A.  The  comprehensive  small  business 
subcontracting  plan  shall  address  each 
of  the  11  elements  set  forth  in  paragraph 
(d)  of  the  clause  at  FAR  52.219-9. 
"Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan." 

1.  The  subcontracting  plan, 
percentage  and  corresponding  dollar 
goals  for  awards  to  small  business,  small 
disadvantaged  business  and  women- 
owned  small  business  concerns  shall  be 
developed  by  the  contractor  for  its 
entire  business  operation  in  support  of 
all  DoD  contracts  regardless  of  dollar 
value. 

2.  Participating  contractora  shall 
include  separate  specific  goals  and 
timetables  for  the  awarding  of 
subcontracts  in  two  industry  categories 
which  have  not  historically  been  made 
available  to  small  business  and  small 
disadvantaged  business  concerns.  These 
industry  categories  will  be 
recommended  by  the  contractor  and 
approved  by  the  contracting  officer. 
Subcontract  awards  made  in  support  of 
the  specific  industry  categories  shall 
also  count  towards  attainment  of  the 
overall  small  business  and  small 
disadvantaged  business  goals. 

3.  The  subcontracting  plan  shall  set 
forth  the  prime  contractor's  actions  to 
publicize  prospective  subcontract 
opportunities  for  small  business,  small 
disadvantaged  business  and  women- 
owned  small  business  concerns. 

B.  Subcontracting  plans  to  be 
established  under  the  Program  shall  be 
submitted  each  year  by  participating 
contractors  to  the  designated  contracting 
officer  45  days  prior  to  the  end  of  the 
C!ovemment's  fiscal  year  (September 
30).  However,  new  contractora 
requesting  participation  under  the 
Program  ^all  submit  subcontracting 
plans  to  the  contracting  officer  as  close 
as  possible  to  September  30. 

V.  Procedures 

A.  The  Service  Acquisition  Executive 
within  each  military  department  and 
defense  agency  having  contractora  that 
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meet  the  requirements  of  peragniihs 
mCB)  and  (C)  shall  designate  at  least 
thiee  but  not  more  than  five  contracting 
activities  to  participate  in  the  Program. 
In  selecting  the  contracting  activities  to 
participate  in  the  Program,  the  Service 
AcqiiisitioQ  Executive  shall  ensure  that 
the  designated  activities  cover  ■  brood 
range  of  supplies  and  services. 

B.  The  deagnated  contracting  activity 
will  sccompUsh  the  following: 
.  1.  With  the  coordination  ofthe 
Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization,  for 
their  military  department  or  debase 
agency,  select  as  many  eligible  prime 
contractors  (at  least  five)  for 
participation  under  the  Program  as 
deemed  appropriate. 

2.  EstaoUsh  a  "Comprehensive  Small 
Business  Subcontracting  Plan" 
negotiating  team(s)  compoeed  as 
follows: 

a.  A  contracting  officar(a)  who  will  be 
tesponsible  for  negotiation  and  approval 
of  UM  canpnfaansive  subcontracting 
plan(s)  as  well  as  the  lespcoalbllities  at 
FAR  ia70S. 

b.  The  contracting  activity's  Small 
and  Disadvantaged  Business  Utilization 
Specialist 

c  The  Small  and  Disadvantaged 
Business  Utilizatlan  Specialist  of  the 
cognizant  cootract  administration 
activity  that  admlnlstara  the 
prspondennoe  of  the  selected  prime 
contractor's  contracts  and/or  the 
appropriate  individual  who  will 
ajjminimit^T  contisctor  performance 
under  the  test  in  accordance  with  FAR 
19.706  and  the  provisions  herein. 

d.  Production  specialist,  price  analyst 
and  other  functional  specialists  as 
apptoptlate. 

C  The  designated  contracting  officer 
shall: 

1.  Solicit  proposed  comprehensive 
subcontracting  plans  from  selected 
cantractor(s)  as  soon  as  possible  and  by 
July  1,  annually  thereafter. 

2.  By  October  1,  and  annually 
thereafier,  review,  negotiate  and 

.  approve  on  behalf  of  DoD  a 
comprehensive  subcontracting  plan  for 
each  selected  contractor. 

3.  Distribute  copies  of  the  approved 
subcontracting  plan  in  accordance  with 
paragraph  VI(A). 

4.  Upon  negotiation  and  acceptance  of 
the  comprehensive  subcontracting  plan, 
obtain  ton  the  contractor: 

a.  A  listing  of  all  active  DoO  contracts 
that  contain  individual  subcontracting 
plans  required  by  Section  21 1  of  Public 
Uw  95-S07. 

b.  The  listing  shall  include  the 
following: 

I.  Contract  munber. 

II.  Name  and  address  of  the 
contracting  activity. 


QL  Contracting  officer's  name  and 
phone  number. 

5.  Upon  receipt  ofthe  information 
provided  by  the  participating  contractor 
under  paragraph  V(C)(4),  direct  the 
designated  administrative  contracting 
officer  to  issue  a  comprehensive  change 
order,  which  modifies  all  of  the 
contractor's  active  DoD  contracts  that 
include  subcontracting  plans.  The 
modification  will  substitute  the 
contractor's  approved  comprehensive 
subcontracting  plan  for  the  individual 
plans,  will  substitute  the  clause  at 
OFARS  252.219-7004  for  the  clause  at 
FAR  52.219-9.  and  will  delete  the 
clauses  at  FAR  52.219-10  and  52.219- 
16  and  DFARS  252.219-7003  and 
252.219-7005,  as  appropriate. 

S.  Review  annually,  «rith  the  current 
administration  activity,  the  contractor's 
performance  under  the  plan.  Document 
the  review  findings  and  distribute,  in 
accordance  with  paragraph  VI(A), 
within  45  days  of  the«nd  of  the  fiscal 
year. 

7.  By  November  15  of  the  jrear  alter 
acce]>lance,  and  annually  thereafter, 
determine  whether  the  contractor  has 
met  Its  comprehensive  subcontracting 
goals.  If  the  goals  have  not  been  met, 
determine  whether  there  is  any 
indication  that  the  omtractor  blled  to 
make  a  good  Uth  eOott  and  take 
appropriate  action. 

8.  By  December  15, 1998,  prepare  and 
submit  a  report  on  each  participating 
contractor's  performance  which  details 
the  restihs  ofthe  Program.  The  report 
must  compare  the  contractor's 
performance  under  the  Program  with  its 
performance  for  the  three  fiscal  years 
prior  to  acceptance  into  the  program. 
The  report  distribution  will  be  in 
accordanoe  with  paragraph  VI(A). 

D.  Partidpatiiig  contiacton: 

1.  Shall  establish  their  comprehensive 
subcontracting  plaiu  on  the  same 
corporate,  divi^on  or  plant-wide  basis 
under  which  they  submitted  the  SF  295 
during  the  preceding  fiscal  year,  except 
that  those  contractora  that  historically 
reported  through  a  higher  headquartera 
can  elect  to  participate  as  a  separate 
(lower  level)  reporting  profit  center, 
plant  or  division  if  the  contractor 
achieved  an  SDB  subcontracting 
performance  rate  of  5  percent  or  greater 
in  the  preceding  fiscal  year. 

2.  Upon  negotiation  of  an  acceptable 
comprehensive  subcontracting  plan, 
shall  be  exempt  from  individual 
contract-by<:ontract  reporting 
requirements  for  DoD  contracts  unless 
otherwise  required  in  accordance  with 
paragraph  in(C](5). 

3.  Shall  continue  individual  contract 
repoiting  on  non-D<d)  contracts. 


4.  Shall  comply  with  the  flow-down 
provisions  of  Section  211  of  Public  Law 
95-507.  Large  business  concerns 
receiving  a  DoD  subcontract  in  excess  of 
$500,000  ($1,000,000  for  construction) 
are  required  to  adopt  a  plan  similar  to 
that  mandated  by  the  clause  at  FAR 
52.219-9.  Participating  contractora  are 
prohibited  from  flowing  down  the 
"Comprehensive"  subcontracting 
deviation  provisions  of  DFARS 
252.219-7004.  Accordingly,  large 
business  subcontractora  to  the 
participating  contractora  shall  be 
required  to  establish  individual 
subcontracting  plans  with  specific  goals 
for  awards  to  small  business,  small 
disadvantaged  business  and  women- 
owned  small  business  concerns. 

5.  Upon  expulsion  from  the  Program 
or  Program  termination  on  September 
30, 1998,  shall  negotiate  and  establish 
individual  subcontracting  plans  on  all 
future  DoD  contracts  that  otherwise 
meet  the  requirements  of  Section  211  of 
Public  Uw  95-507. 

VL  Mooltoring  and  Eepoitiiig  of 
Compreliansive  SnbcontractiDg  Plana 
andGoab 

'    A.  Upon  negotiation  and  acceptance 
of  comprehensive  suboontractiitg  plans 
and  goals,  the  designated  activity  shall 
immediately  forward  one  copy  of  the 
plan  to  each  of  the  following: 

1.  Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
Office  of  the  Deputy  Under  Secretary  of 
Defense  (International  and  Commercial 
Programs),  3061  Defense  Pentagon, 
Room  2A33B.  Waahington,  DC  20301- 
3061. 

2.  Director,  Small  and  Disadvantaged 
Business  Utilization,  for  the  military 
department  or  defense  agency  of  the 
activity  that  negotiated  and  accepted  the 
comprehensive  subcontracting  plan. 

3.  The  cognizant  contract 
administration  office. 

B.  Each  participating  contractor  shall 
complete  the  SF  295  "Summary 
Subcontract  Report"  in  accordance  with 
the  instructions  on  the  back  of  the  form 
on  a  semi-annual  basis,  except  as  noted 
below: 

1.  One  copy  of  the  SF  295  and 
attachments  shall  be  submitted  to 
Director,  Office  of  Small  and 
Diaadvantaged  Business  Utilization, 
Office  of  the  Deputy  Under  Secretary  of 
Defense  (International  and  Commercial 
Programs),  3061  Defense  Pentagon, 
Room  2A338,  Washington,  DC  20301- 
3061. 

2.  Participating  contiacton  shall  enter 
in  Item  14  "Remarks"  block  the  annual 
corporate,  division  or  plant-wide  small 
business,  small  disadvantaged  business 
and  women-owned  small  business 
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percentage  and  corresponding  dollar 


3.  Participating  contractora  shall  also 
enter  separate  in  Item  14  the  percentage 
and  corresponding  dollar  goals  for  each 
ofthe  two  selected  industry  categories 
(see  paragraph  IV(A)(2)). 

4.  Participating  contractora  shall  also 
enter  separately  in  Item  14  on  a  semi- 
annual cumulative  basis  the  percentage 
and  corresponding  dollar  amount  of 
subcontract  awards  made  in  each  of  the 
two  selected  industry  categories. 

5.  Participating  contractora  shall  be 
exempt  from  the  completion  of  SF  294 
"Subcontract  Report  For  Individual 
Contracts"  for  DoD  contracts  during 
their  participation  in  the  Program. 

IFR  Doc.  96-19414  Filed  7-30-96;  8:45  ami 


Office  of  the  Secretary 
Defense  Science  Board 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SlMMARY:  The  Defense  Science  Board 
will  meet  In  closed  session  on  August 
5-16, 1996  at  the  Beckman  Center, 
Irvine,  California. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Acquisition 
on  scientific  and  technical  mattera  as 
they  aflect  the  perceived  needs  of  the 
Department  of  Defense.  At  that  time  the 
Board  will  examine  the  substance, 
interrelationships,  and  the  US  national 
security  implications  of  three  critical 
areas  identified  and  tasked  to  the  Board 
by  the  Secretary  of  Defense,  Deputy 
Secretary  of  Defense,  and  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology.  The  subject  areas  are: 
Achieving  and  Innovative  Support 
Structure  to  Enhance  Early  21st  Century 
Military  Operations:  and  Tactics  and 
Technology  for  21st  Century  Military 
Superiority.  The  period  of  study  is 
anticipated  to  culminate  in  the 
formulation  of  specific 
recommendations  to  be  submitted  to  the 
Secretary  of  Defense,  via  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology,  for  his  consideration  in 
determining  resource  policies,  short- 
and  long-range  plans,  and  in  shaping 
appropriate  implementing  actions  as 
they  may  affect  the  U.S.  national 
defense  posture. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C 
App.  n,  (1988)),  it  has  been  determined 
that  this  DSB  meeting,  concerns  matten 


listed  in  5  U.S.C.  552b(c)(l)  (1988),  and 
that  accordingly  this  meeting  will  be 
closed  to  the  public 

Dated:  July  25, 1996. 
LM,  Bymim, 

Allemate  OSD  FedemI  Begister  liaison 
Officer,  Department  ofDefanse. 
(FR  Doc  96-19450  Filed  7-30-96;  S:4S  ami 
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Defense  Science  Board  Taalc  Force  on 
Anti-Personnel  Landmine  Alternatives, 
Landmine  Detection  and  Demlning, 
and  Unexploded  Ordnence  (UXO) 
Clearance  Operations 

ACnON:  Notice  of  Advisory  Committee 
Meetings. 

SMMARY:  The  Defense  Science  Board 
Task  Force  on  Anti-Personnel  Landmine 
Alternatives,  Landmine  Detection  and 
Demining,  and  Unexploded  Ordnance 
(UXO)  Clearance  Operations  will  meet 
in  closed  session  on  July  30-31, 1996  at 
Strategic  Analysis,  Inc.,  Arlington, 
Virginia.  In  order  for  the  Task  Force  to 
obtain  time  sensitive  classified 
briefings,  critical  to  the  understanding 
of  the  issues,  this  meeting  is  scheduled 
on  short  notice.  The  mission  ofthe 
Defense  Science  Board  is  to  advise  the 
Secretary  of  Defense  through  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology  on  scientific  and  technical 
mattere  as  they  affect  the  perceived 
needs  of  the  Etopartment  of  Defense.  At 
this  meeting  the  Task  Force  will 
examine  US  landmine,  landmine 
detection  and  demining  efforts,  and 
alternatives  to  anti-personnel 
landmines.  It  will  also  examine  UXO 
remediation,  active  range  UXO 
clearance,  and  explosive  ordnance 
disposal  (EOD)  efforts.  It  will  include  in 
this  examination,  the  relationship 
between  the  UXO/GOD  detection/ 
characterization/clearance  and 
neutralization  issues  and  landmine 
detection/neutralizaticm  issues.  In 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  P.L. 
No.  92-463,  as  amended  (5  U.S.C.  App. 
n,  (1994)),  it  has  been  determined  that 
this  DSB  Task  Force  meeting  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1994),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dsted:  July  25. 1096. 
LM.Bjmam, 

Attentate  OSD  FedemI  Register  Liaison 

OfficeT,  Department  of  Defense. 

IFR  Doc  96-18449  Filed  7-30-96;  8:45  ami 
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DEFENSE  NUCLEAR  FACtLITIES 
SAFETY  BOARD 

Reeolulion  of  Potential  Conflict  of 
Interest 

The  Defense  Nuclear  Facilities  Safety 
Board  (Board)  has  identified  and 
resolved  potential  conflicts  of  interest 
situations  related  to  its  proposed 
contractor,  MPR  Associates, 
Incorporated  (MPR).  This  Notice,  which 
is  a  summary  of  the  facts  related  to  this 
decision,  satisfies  the  requirements  of 
10  CFR  1706.8(e)  witii  respect  to 
publication  in  the  Federal  Register. 
Under  the  Board's  Organizational  and 
Consultant  Conflicts  of  Interest 
Regulation,  10  CFR  Part  1706  (OCI 
Regulations),  an  organizational  or 
consultant  conflict  of  interest  (OQ) 
means  that  because  of  other  past, 
present  or  future  planned  activities  or 
relationships,  a  contractor  or  consultant 
is  unable,  or  potentially  unable,  to 
render  impartial  assistance  or  advice  to 
the  Board,  or  the  ob)ectivity  of  such 
offeror  or  contractor  in  perfonning  work 
for  the  Board  is  or  might  be  otherwise 
impaired,  or  such  offeror  or  contractor 
has  or  would  have  an  unfair  competitive 
advantage.  While  the  OO  Regulations 
provide  that  contracts  shall  generally 
not  be  awarded  to  an  organization 
where  the  Board  has  determined  that  an 
actual  or  potential  OQ  exists  and 
cannot  be  avoided,  the  Board  may  waive 
this  requirement  in  certain 
circumstances. 

The  Board  is  tasked  with  the 
responsibility  of  overseeing  the  safe 
operation  of  the  Department  of  Energy's 
(DOE's)  defense  nuclear  facilities  in 
order  to  ensure  that  the  health  and 
safety  of  the  workera  and  the  general 
public  are  adequately  protected.  One 
such  facility  is  the  Savannah  River  Site, 
which  operates  an  In-Tank  Precipitation 
(FTP)  facility  that  provides  highly 
radioactive  material  to  the  Defense 
Waste  Processing  Facility  for  converaion 
into  vitrified  logs  for  long-term  storage. 

The  Board  has  become  aware  of  a 
potential  heellh  and  safety  matter  at  the 
Savannah  River  Site  involving  the  ITP 
facility. -Specifically,  the  ITP  chemical 
process  results  in  the  generation  of 
benzene  in  solution  in  an  unpredictable 
manner.  Furthermore,  the  benzene,  a 
flammable  substance,  is  released  bum 
the  solution  at  an  anomalous  rate.  These 
unpredictable  phenomena  could  be  due 
to  catalysts,  radioactive  hydrolysis, 
turbulence,  or  other  factors.  Of 
oveniding  concern  to  the  Board  is  that 
the  result  of  these  phenomena,  in 
combination  with  oxygen  intrusion, 
creates  the  potential  for  a  deflagration  or 
explosion  ofthe  vapor  within  the  tank 
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and  the  subMquant  relau«  of  highly 
radioactive  matariol  to  the  environment. 

In  order  to  prevent  the  potential  for  a 
defbgration  or  exploaion,  oaitain 
upecti  of  the  ITP  chemical  procae* 
must  be  establiahed  and  fidly 
understood.  The  Bret  iaeue  involves 
detenniniug  what  caused  an  unexpected 
rhemical  excursion  to  oocnr  in  Tuik 
48H  of  the  ITP  bdlity  where  excess 
sodium  tetraphenyOwnte  rapidly 
decomposed  to  benzene.  The  second 
issue  that  requires  assessment  occurred 
during  the  excursion  and  ravealed  the 
hct  that  the  benzene,  by  some  yet  to  be 
understood  mechanism,  was  not 
immediately  nleased  into  the  tank 
vapor  space.  As  the  fortuitous  retention 
of  the  benzene  was  not  due  to  a  safety 
system  design  feature,  determining  what 
caused  the  benzene  to  be  retained  must 
be  comprehended  as  its  nleese  could 
have  compromised  the  sabty  system 
snd  resulted  in  a  serious  threat  to  the 
safety  of  the  workers  and  the  general 
public.  Lastly,  the  adequacy  of  the 
aalsty  system  design  must  be  addressed 
based  on  the  chemical  excursion  and 
benzane  retention  detenninatians.  It  is 
therefore  imperative  that  a 
comprehensive  understanding  of  the 
causes  for  the  unresolved  beiuene 
issues  be  acquired  and  appromiate 
safety  measures  be  put  into  eniscL 

Ccouequently,  the  Board  Infcsmed 
DOE  that  no  additicnal  tank  waste  or 
soditmi  tetraphsnylbonte  should  be 
added  to  Tank  48H  until  the 
tetraphenylborate  decomposition  and 
ben^ne  raleaae  mechanism  are  well 
understood  and  adequate  safety 
measures  an  instituted. 

The  Board  does  not  have  the  breadth 
of  required  expertise  readily  available  to 
conduct  an  in-depth  safety  evaluation  of 
the  rrP  rhemical  process.  The  Board 
detsnnined  that  outside  technical 
experts  possessing  the  prerequisite 
combination  of  chemical  engineering 
expertise  and  nuclear  safety  experience 
were  essential  to  the  expeditious  and 
proSdent  evaluation  of  the  Board's 
concerns.  To  accomplish  this,  the  Board 
idantifled  MPR  Associates,  Incorporated 
(MPK)  as  an  arganization  which  could 
immediately  provide  the  necessary 
expett  technical  assistance  needed  to 
assess  the  safety  implication  of  this 
situaUon.  The  scope  of  this  sssistance 
includes  such  areas  as  identification  of 
benzene  generation  and  release 
mechanisms,  potential  hazard 
prevention  and  mitigatiQn,  and 
establishment  of  safely  class  systems 
and  controls.  MPR's  technical  expertise 
is  precisely  the  land  of  support  that  is 
critical  to  the  successful  performance  of 
the  Board's  requlremenL  Specifically, 
MPR  will  provide  the  expert  services  of 


Mr.  Julian  Nichols,  a  chemical  i 
with  extensive  backgroimd  knowledge 
and  experience  gained  from  his  long- 
term  endrts  on  similar  problems  within 
the  commercial  nuclear  industry  and 
through  performance  of  safety-related 
activities  at  the  Savannah  River  Site 
under  previous  contract  to  the  Board. 

However,  MPR  brought  potential 
conflict  of  interest  situations  to  the 
Board's  attention  based  on  their  current 
contractual  relationships  with  DOE 
through  six  subcontracts.  A  brief 
description  of  each  scope  of  work 
follows; 

1.  Westlnghouse  Savannah  River. 
Under  this  subcontract  arrangement, 
MPR  is  performing  an  assessment  of  the 
Savannah  River  Site's  integrated  High- 
Level  Waste  System  against  commercial 
nuclear  safety  standards. 

2.  Westingnouse  Hanford  Company. 
This  subcontract  sgreement  requires 
MPR  to  provide  direct  support  to  the 
Spent  Nuclear  Fuel  Project  by 
participating  in  the  K  Basin 
Independent  Technical  Assessment  and 
providing  management  and  tnrhniral 
assistance  in  other  projects  of  this 
nature. 

3.  Sandia  National  Laboratories.  MPR 
is  conducting  an  amieeling 
demonstration  of  a  U.S.  reactor  pressure 
vessel  to  determine  if  aiuealing  is  an 
economically  viable  option  that  can 
adequately  address  technical, 
engineering,  and  institutional  issues. 

4.  Sandia  National  Laboratories.  The 
scope  of  the  contract  is  to  provide  on- 
going engineering  support  to  the  Sandia 
Fissile  Materials  Disposition  Technical 
Integration  Team  in  specific  planning 
and  technical  management  tasks  related 
to  CNDE's  decision  maidng  process  in  the 
technology  areas  of  nuclear  power  and 
materials  management 

5.  Lawrence  Livermore  National 
Laboratory.  Under  this  agteranent,  MPR 
is  provldijig  technical  support  in  the 
analysis  and  development  of  federal 
feciUty  compliance  requirements,  health 
and  ecological  risk  assessments,  and 
review  of  various  policy  guidance 
documents  related  to  "deactivation  end 
states." 

6.  Energetics.  This  subcontract 
requires  MPR  to  provide  technical 
assistance  in  the  evaluation  of  a 
proposal  submitted  for  a  fidl-scale 
demonstration  of  fossil-fuel-fired 
vitrification  technology  for  the 
vitrification  of  radionuclide  and 
hAzardous-material  contaminated  soils. 

While  MPR's  anticipated  contractual 
work  for  the  Board  and  each  DOE- 
related  project  wonld  not  necessarily 
create  an  actual  overlap  of  work  at  this 
time,  and  hence  no  direct  Oa,  potential 
OCTs  do  exist  due  to  MPR's  coocurrant 


relationships  on  behalf  of  DOE  and  the 
Board,  as  the  Savannah  River  Site,  tot 
instance,  is  a  defense  nuclear  bdlity 
under  the  Board's  jurisdiction. 
Consequently,  as  a  result  of  its 
relationships  with  DOE.  die  ability  of 
MPR  to  provide  (Ajective  to  the  Board 
could  be  questioned. 

The  Board  reviewed  each  potential 
conflict  of  interest  situation  and 
concluded  that  it  is  nonetheless  in  the 
best  interests  of  the  Government  to  have 
MPR  perform  the  ITP  chemical  process 
safety  eval  jation  due  to  their  extensive 
experience  with  similar  technical  issues 
gained  primarily  in  the  conmsercial 
nuclear  area  coupled  with  their  ability 
to  respond  immediately  to  this  need. 
The  determination  was  made  that  even 
if  there  were  conflicts  of  interest  as  a 
result  of  the  DOE-related  work,  it  was 
outweighed  by  the  need  for  an 
immediate  in-depth  safety  evaluation  of 
the  FTP  chemical  process  by  a  known 
experi  in  order  to  contend  with  the 
health  risk  that  could  result  from 
deflagration  or  explosion  of  the  vapor 
wiUkin  Tank  48H. 

In  accordance  with  the  OCI 
Regulations,  the  Board  also  considered 
the  value  of  MPR's  subcontracts  with 
DOE,  which  MFR  disclosed  represented 
a  small  fraction  of  its  total  revenues.  In 
the  Board's  view,  the  revenues  bom  the 
DOE-related  projects  do  not  make  MPR 
financially  dependent  on  DOE. 

The  Board  also  considered  whether  a 
source  other  than  MPR  existed  winch 
has  the  caliber  of  qualified  staff  capable 
of  responding  to  the  Board's  needs 
without  having  potential  OQ  situations. 
Three  other  potential  contractois  were 
considered  but  they  did  not  possess  the 
necessary  combination  of  expertise  and 
experience  to  satisfy  the  requirements  of 
the  Board's  urgent  needs.  The  Board  is 
not  aware  of  any  other  firm  with  the 
level  of  background  knowledge  and 
experience  essential  to  the  successful 
imdertaking  of  the  Board's  requirement 
In  the  Board's  opinion,  MFR,  a 
nationally-recognized,  well-respected 
expert  firm  in  the  nuclear  industry,  is 
the  only  source  known  to  the  Board  that 
can  saUsfiictorily  perform  the  evaluation 
required  by  the  Board.  The  Board's  view 
is  supported  by  MPR's  previous 
involvement  with  the  U.S.  Nuclear 
Regulatory  Commission  when  the  need 
for  immediate  expert  advice  arose  in  the 
wake  of  the  Three-Mile  Island  nuclear 
accident,  and  the  Board's  o%vn 
experience  with  MPR,  induding  the 
expert  technical  assistance  MPR 
tendered  in  connection  with  the  Board's 
investigation  of  leaks  in  the  heat 
exdiangen  at  the  K-Reactor,  and  the 
evaluation  of  an  F-Canyon  tank 
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corrosion  issue  at  the  Savaiuuh  River 
Site. 

Finally,  the  Board  is  required  under 
the  oa  Regulations  to  initiate  meastues 
which  attempt  to  mitigate  an  OQ  where 
reasonably  possible.  TYxe  eHons  of  MFR 
«rill  be  overseen  by  experienced 
technical  staff  members  of  the  Board  to 
ensiue  that  all  resultant  work  products 
are  impartial  and  reflect  full  support  for 
any  findings  and  recommendations 
contained  therein. 

Accordingly,  on  the  basis  of  the 
determination  described  above  and 
pursuant  to  the  applicable  provisions  of 
10  CFR 1706,  the  Chairman  of  the  Board 
granted  a  Waiver  of  any  conflicts  of 
interests  (and  the  pertinent  provisions 
of  the  oa  Regulations)  with  the  effort 
to  be  performed  by  MPR  under  contract 
to  the  Board  that  might  arise  out  of  the 
contractual  relationdiips  with  DOE. 

Dated:  July  25, 19M. 


GenemJ  Manager. 

(FR  Ooc.  96-19451  Filed  r-SO-aS:  S:4S  am) 
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DELAWARE  RIVER  BASM 
COMMSStON 

Notice  of  Commlaalon  Meeting  and 
PuMIc  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Conunission  will 
hold  a  public  hearing  on  Wednesday, 
August  7, 1996.  The  hearing  will  be  pari 
of  the  Commission's  regular  business 
meeting  which  is  open  to  the  public  and 
scheduled  to  begin  at  11.00  a.m.  in  the 
Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
9:30  a.m.  at  the  same  location  and  will 
indude  discussion  of  proposed 
revisions  to  the  Commission's  Rules  of 
Practice  and  Procedure  and  status 
reports  on  Blue  Marsh  Reservoir/ 
Tulpehocken  Creek  water  quality  and 
the  Commission's  35th  anniversary. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  ArUde  11  and/or  Section  3.8  of 
the  Compact 

1.  Fallsburg  Consolidated  Water 
District  D-90-10S  CP  Renewal.  An 
application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up 
to  90  million  gallons  (mgJ/30  days  of 
water  to  the  applicant's  distribution 
system  from  Well  Nos.  Fallsburg  1-7, 


Woodboume  1  snd  2,  Sheldrake  1, 
Hurleyville  1  and  2.  and  Brae  1. 
Commission  approval  on  May  22, 1991 
was  limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  90  mg/30 
days.  The  project  is  located  in  the  Town 
of  Fallsburg,  Sullivan  County,  New 
York. 

2.  Warner  Company  D-91-26 
RENEWAL.  All  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  B.23  mg/30  days 
of  water  to  the  applicant's  quarrying 
operation  from  Well  Nos.  Ql— 4115  and 
CH-2S1.  Commission  appoval  on 
September  25, 1991  was  limited  to  five 
years  and  will  expire  unless  renewed. 
The  applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  e.23  mg/30  days.  The  project 
is  located  in  EaM  Whitsland  Township, 
Chester  County,  in  the  Southeastern 
Peimsylvania  Ground  Water  Protected 
Area. 

3.  United  Water  Delaware  D-91-72 
CP.  A  resolution  to  extend  the  time  limit 
for  compliance  with  Conditions  "p." 
and  "q."  of  DRBC  Docket  No.  D-91-72 
a*  to  ]une  1. 1997.  The  project  is 
located  in  New  Castie  Cotmty, 
Delaware. 

4.  Westwood  GolfOub  D-96-3.  An 
application  for  approval  of  a  ground 
water  and  surface  water  withdrawal 
project  to  supply  up  to  6  mg/30  days  of 
water  to  the  applicant's  irrigation 
system  from  Well  No.  2,  existing  Well 
No.  1,  and  a  new  intake  on  Matthews 
Branch;  and  to  increase  the  existing 
withdrawal  limit  from  all  sources  to  6 
mg/30  days.  The  project  is  located  in 
West  Deptford  Township.  Gloucester 
County,  New  Jersey. 

5.  Matrix  Realty,  Inc.  (Commonwealth 
National  Country  Club)  D-96-27.  An 
application  to  replace  the  withdrawal  of 
water  from  Well  No.  1  that  has  been 
sold  as  part  of  a  property  transfer.  The 
applicant  requests  that  the  withdrawal 
from  replacement  Well  No.  2  be  limited 
to  5.0  mg/30  days  and  that  the  total 
withdrawal  from  all  sources  remain 
limited  to  5.0  mg/30  days.  The  project 
is  located  in  Horeham  Township, 
Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

tXicuments  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request 
Please  contact  George  C.  Ellas 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 


Dstwl:  July  23.  lage. 



Secntory. 
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DEPARTMENT  OF  ENERGY 


SpacHle  Adviaory  Bo«4  Nevada  Teat 
Site 

AQENCT:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 

StiMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
DATE8:  Wednesday.  August  7, 1996:  5:30 
p.m.-9:15  pjn. 

ADDflESSES:  Community  College  of 
Southern  Nevada,  Cheyeime  Avenue 
Campus,  High  Desert  Conference  and 
Training  Center.  Las  Vegas,  Nevada 
89030.  702-651-4294. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  OfBce  of  Environmental 
Management.  P.O.  Box  98518.  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0197. 

SUPPIBMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Advisory  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Aoguit  Agsads 

9:30  pm  Call  to  Order 

5:40  pm  FRneatstions 

7:00  pm  Public  Comment/Questioiu 

7:30  pm  Break 

7:45  pm  Review  Action  Items 

8:00  pm  Approve  Meeting  Minutes 

8:10  pm  Committee  Reports 

8:45  pm  Public  CommeDt 

9:00  pm  Adjouni 

Public  Participatioo 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Kevin  Ri^irer,  at 
the  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Offidal  is  empowered  to  conduct  the 
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meeting  in  a  {uhioo  that  will  fadlitate 
the  orderly  conduct  of  business.  This 
notice  is  bising  published  less  than  15 
days  in  advance  of  the  meetiiw  due  to 
programmatic  issues  that  needed  to  be 
resolved. 


The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  1E-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20S85  between 
9:00  a.m.  and  4  p.m.,  Monday-FYiday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington.  DC  on  July  24, 19M. 
IM.! 


Acting  Deputy,  Advisory  Committee 

Management  Officer. 

IFR  Doc  96-19418  Filed  7-30^96;  B:45  ami 


[Ooetot  No.  RPM-ai-OOq 

ANR  PIpsHn*  Conipeiiy  Nottoe  of 


Ny  2S,  1996. 

Take  notice  that  on  July  1, 1996.  ANR 
Pipeline  Oimpany  (ANR)  filed  a  GSR 
Revenue  Collection  Report  pursuant  to 
a  Stipulation  and  Agreement 
(Agreement)  approved  by  an  order 
issued  )uly  8, 1995.  72  FERC 1  61,130 
(1995). 

The  Agreement,  among  other  things, 
reduces  the  level  of  gas  supply 
realignment  (GSR)  costs  for  which  ANR 
had  initially  sought  recovery.  Pursuant 
to  Article  11  of  the  Agreement,  ANR 
agreed  to  submit  to  the  Commission  and 
parties  on  July  1  of  each  year  a  report 
showing  cumulative  progress  regarding 
the  amortization  of  the  settled  GSR 
recovery  amount  through  the  preceding 
March  31. 

ANR  states  that  this  first  annual 
report  shows  that  as  of  March  31, 1996, 
ANR  estimates  that  it  has  recovered 
15,108,516  out  of  the  settled  GSR 
recovery  amount  of  $7,';14.919. 
Consistent  with  the  terms  of  the 
Agreement,  ANR  states,  the  precise  level 
of  recovery  is  subject  to  the  final 
reconciliation  procedures  contemplated 
by  the  provisions  of  Section  28.1(al(3)  of 
the  General  Terms  and  Conditions  of 
ANR's  Second  Revised  Volume  No.  1 
tariff.  ANR  states  that  the  instant  filing 
includes  a  copy  of  the  Agreement, 
Section  Z&  1(a)(3)  of  the  General  Terms 


and  Conditions  of  ANR's  tariff,  and  a 
summary  report. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.211  of  the  Commlssian's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  August  1. 1906. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  a  CasheH. 
Secretary. 
[PR  Doc  9B-19382  FOad  7-30-96:  8:4S  ami 
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[DookM  No.  MTM-1»-000| 


CoiMBilo  IMwttMi  Qm  Compwiy; 
noocs  Of  uonifNNnoe  riMig 

fuly  25,  1996. 

Take  notice  tiiat  on  July  11. 1906, 
Colorado  Interstate  Gas  Oampany  (QG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Revised  Tariff  Sheet  No.  346  and 
Original  Tariff  Sheet  No.  34eA,  to  be 
efbcUve  S^tember  30, 1996. 

OG  slates  that  the  filing  is  being  filed 
to  comply  with  the  Commission's  order 
issued  June  26, 1996  in  Docket  Nos. 
CP96-41  et  al.  CIG  states  Uiat  the 
purpose  of  the  filing  is  to  put  in  place 
satB^ards  to  prevent  afiiliate  abuse  and 
to  ensure  an  arms'  length  relationship 
between  GIG  and  its  affiliated  gathering 
company. 

ac  requests  an  effective  date  of 
September  30,  1996  which  is  the 
proposed  date  of  transfer  of  facilities 
approved  in  Docket  Nos.  CPe6-41  et  al. 
on  June  26, 1996. 

CIG  states  that  copies  of  the  filing  are  ° 
being  served  upon  all  parties  in  Docket 
Nos.  a>96-«l  et  al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  SbeeC,  Washington,  IX  20426, 
in  accordance  with  Sections  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  August  1, 1996. 
Protests  will  tie  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  ara 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

LokaCaafasU. 

Secretary. 

(FR  Doc.  96-19381  FUsd  7-30-96;  6:45  ami 


[Qodwl  Na  IVM-S1»-Oeo| 

Florkli  Oaa  TiammlMion  Oampany; 
NoUca  of  PropoMd  CtangM  Ml  FERC 
QMTarm 

July  25, 1996. 

Take  notice  that  on  July  23, 1906, 
Florida  Gas  Transmisdon  Company 
(FGT)  tendered  for  filing  as  part  of  ib 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  September  1, 1996. 

FGT  states  that  the  instant  filing 
proposes  changes  to  FGTs  Tariff  which 
are  generally  intended  to  modify  or 
clarify  certain  provisions  in 
conformance  with  previous  tariff 
changes  filed  and  accepted  by  the 
Commission,  to  make  minor  corrections, 
and  to  update  certain  curtailment 
information. 

FGT  states  that  copies  of  the  filing 
were  mailed  to  all  customers  serviced 
under  the  rate  schedules  aftacted  by  the 
filing  and  the  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulotory  Commission,  888 
First  Sti«et,  NE,  Washington,  DC,  2(M26, 
in  accordance  with  SS  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
$  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LotsaCaahail. 
Secretary. 

IFR  Doc.  96-19380  Filed  7-30-96:  8:45  ami 
BsuHo  cooc  anr-ei-ai 
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Granile  State  Gat  Tranwnlnlon,  bic; 
Notk*  of  Refund  Report 

July  25. 1996. 

Take  notice  that  on  July  22, 1996, 
Granite  State  Gas  Transmission,  Inc. 


(Granite  State)  tendered  for  filing  a 
report  of  the  disposition  of  refunds 
received  from  the  Gas  Researr:h  Institute 
(GRI)  for  overcoUections  of  the  CRI 
surcharge  pursuant  to  the  Commission's 
Order  issued  February  22, 1995.  See  Gas 
Research  Institute,  70  FERC  1 61,205 
(1995). 

According  to  Granite  State,  it  received 
a  total  rehmd  of  $196,247.00  from  GRI, 
which  Granite  State  allocated  between 
its  firm  transportation  customers.  Bay 
State  Gas  Company  (Bay  State)  and 
Northern  Utilities,  Inc.  (Northern 
Utilities)  and  their  proportionate  shares 
were  wire  transferred  to  these  customers 
on  July  22, 1996.  Granite  State  further 
states  that  Bay  State  and  Northern 
Utilities  are  its  only  firm  transportation 
customers. 

According  to  Granite  State,  its  filing 
has  been  served  on  Bay  Slate  and 
Northern  Utilities  and  the  regulatory 
agencies  of  the  States  of  Maine.  New 
Hampshire  and  Massachusetts. 

Any  penon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  214  or  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  to  intervene 
or  protests  should  be  filed  on  or  before 
August  1, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  area  available  for 
public  inspection. 
Lais  D.  CasheU. 
Secretary. 

IFR  Doc  96-19383  Filed  7-30-96:  8:45  ami 
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{Doetot  No.  TMM-15-29-«)0] 

Tianaoontliwntal  Qaa  Pip*  Una 
Corporation;  Nodca  of  Propoaad 
Chang**  In  FERC  Qa*  Tartff 

July  25,  1996. 

Take  notice  that  on  July  22, 1996 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing. 

Transco  states  that  the  purpose  ofthe 
Instant  filing  is  to  track  rate  changes 
attributable  to  (a)  transportation  and 
storage  service  puichased  from  National 


Fuel  Gas  Supply  CknporaUon  (National 
Fuel)  under  its  Rate  Schedule  X-42  and 
SS-1  the  costs  of  which  are  included  in 
the  rates  and  charges  payable  under 
Transco's  Rate  Schedule  LSS,  (b) 
transportation  and  storage  service 
purchased  from  National  Fuel  imder  its 
Rate  Schedule  X-S4  and  SS-1  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedule  SS-2,  (c)  transportation 
services  purchased  from  National  Fuel 
under  its  Rate  Schedule  X-58  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  Transco's 
Niagara  Import  Point  Project — System 
Expansion  (NlPPs-SE),  and  (d) 
transportation  service  purchased  from 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  under  its  rate  schedule  FT 
the  costs  of  which  are  included  in  the 
rates  and  charges  payable  under 
Transco's  Rate  Schedule  FT-NT. 

Transco  states  that  the  tracking  filing 
is  being  made  pursuant  to  Section  4  of 
Transco's  Rate  Schedule  LSS,  Section  4 
of  Transco's  Rate  Schedule  SS-2, 
Section  8.01(1)  of  Transco's  NIPPs-SE 
Rate  Schedule  X-315,  and  Section  4  of 
Transco's  Rate  Schedule  FT-NT. 

Transco  states  that  included  in 
Appendix  B,  C,  and  D  attached  to  the 
filing  are  explanations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  Rate 
Schedule  LSS,  SS-2,  NIPP»-SE,  and 
FT-NT  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  LSS,  SS- 
2,  NIPPs-SE,  and  FT-NT  customers  and 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  DC.  20426.  in 
accordance  with  Sections  385.214  and 
385.211  ofthe  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  ofthe  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not.serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Conference  Room. 


LakD.i 

Secretary. 

[FR  Doc  96-19384  Filed  7-30-96;  8:45  ami 
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ENVIRONMENTAL  PROTECnON 
AQENCY 

(FRL-6646-7] 

Agency  Infonnadon  Coliactlan 
AedvW**:  Subml**ton  forOMB 
RatHaw;  Commant  RaQuaat;  Baadi 
Ctoabig  Survay 

AOENCY:  Envircmmental  Protectian 
Agency  (EPA). 
ACTION:  Notice. 

StlMMARY:  hi  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et.seq.)  this  notice  announces  that 
the  following  information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Beach 
Qosing  Survey,  OMB  Control  No.  209O- 
0003.  expiration  date  8/31/96.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden:  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 
DATES;  Comments  must  be  submitted  on 
or  before  August  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  at  EPA,  [202)  260-2740, 
and  refer  to  EPA  ICR  No.  0994.06. 

SUPPLEMENTARY  INFOMUTION: 

TiUe:  Beach  Closing  Survey  Report  on 
the  Great  Lakes: 

(OMB  ContiDl  No.  2090-0003:  EPA 
ICR  No.  0994.06)  expiring  8/31/96.  This 
is  an  extentioo  of  a  currently  approved 
collection. 

Abstract:  U.S.  EPA  Region  V 
Administrator  requested  a  beach  closing 
survey  to  determine  the  quality  ofthe 
water  of  the  Great  Lakes  as  it  affected 
public  recreational  tuthing  beach  usage. 
Respondents  are  county  or  city  public 
health  agencies  which  maintain  beach 
closing  information.  Beach  closing 
summary  information  is  used  by  the 
International  Joint  Commission  and 
approximately  100  county  or  city  public 
health  agencies  responsible  for 
monitoring  beach  water  quality.  Public 
inquiries  are  answered  t>ased  on  this 
report.  Responses  are  voluntary  with 
almost  100  percent  return  of 
questionnaire.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numtiers  for  EPA's 
regulations  are  Usted  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  March  21, 1996.  (Volume  61, 
Number  56,  pages  1163S-11636,  FKI/- 
5443-6). 
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Burden  Statement:  Tbe  annual  public 
reporting  and  record  lieeping  buraan  for 
this  coUectloa  of  information  i* 
estimated  to  average  one-half  hour  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  Agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  ad)ust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructioiu  and 
raquiiemeots:  train  peraonnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  other«riae 
disclose  the  information. 

Respondents/Affected  Bntitiet:  lOS. 

Fmpiency  of  ReBoonse:  One  per  year. 

Estwtated  Total  Annual  Hour  Burden: 
52.5  hours. 

EtUmated  Total  Annualized  Cott 
Burden:  SO. 

Send  Cotmnoats  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addiesaes. 
Please  refer  lo  EPA  ICR  No.  0994.06  and 
OMB  Control  No.  2090-0003  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

.Protection  Agency,  OPPE,  Regulatory 

Information  Division  (2137),  401  M 

Street.  SW,  Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17lh  Street.  NW, 

Washington.  DC  20503 

Dated;  July  2S.  1996. 


Director.  Regulatory  Information  Division. 
IFR  Doc  96-10431  Filed  7-30-46: 8:45  ami 


(OPPTS-001M;  FRL-53*fr-1] 

Notice  Of  AvaltabiWy  o(  Contraelor 
Rspoffti^  RMUMt  fof  PubHc  fTfunnniil 

AOeiCT:  Environmental  Protectian 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comment 


V:  Notice  is  hereby  given  that 
EPA  is  making  available  reports 


generated  by  tbe  Georgia  Department  of 
Natural  Resources,  Illinois 
Environmental  Protection  Agency,  New 
York  State  Department  of 
Environmemtal  ConservaUoD,  and 
Wisconsin  Department  of  Natural 
Resources  describing  the  utility  of 
information  directed  to  EPA  throu^  the 
Toxic  Substances  Control  Act  (TSCA), 
including  confidential  business 
informatioo  (CBI),  to  state 
environmental  protection  and  public 
health  efforts.  Q'A  is  also  requesting 
public  comment  on  the  reports  and  the 
overall  issue  of  stale  access  lo  T8CA 
data,  including  CBI  information. 
MTO:  Comments  must  be  received  by 
September  30, 1906.  The  reports  are 
available  as  of  July  31, 1996. 
AOOnesSES:  Submit  three  copies  of  all 
written  comments  to:  TSCA  Document 
Receipts  (7407),  Rm.  NE-C99,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401 
M  St,  SW.,  Washington.  DC  20460. 
Attention:  Docket  No.  00190,  Telephone 
202-260-7099.' 

Comments  and  data  may  also  be 
submitted  electronically  by  sanding 
electronic  mail  (e-mail)  to: 
ncicSepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
Ble  format  or  ASCII  file  format.  All 
comments  and  data  in  electrtmic  form 
must  be  identified  by  the  docket  number 
"OPPTS-00190."  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
the  SUPPLEMENTARY  INFORMATION 
unit  of  this  document. 
FOn  FURTHER  mFORHATION  CONTACT: 
Susan  B.  Hazeo,  Director,  Environ- 
mental Assistance  Division  (7408), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-S45, 401  M  St..  SW.. 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551,  e-mail:  TSCA- 
Hotline4epamail.epa.gov.  Additional 
general  information  may  be  secured 
firom  Scott  M.  Sherlock  at  (202)  260- 
1536; 

e-mailaherlock.acoltOepamail.epa.gov. 
SUPPLBKNTARY  MFOWtATKNC  The  Toxic 
Substances  Control  Act  was  enacted  in 
1976  to  facilitate  the  development  of 
data  on  the  effect  of  chemical 
substances  and  mixtures  on  health  and 
the  environment  and  to  regulate  those 
substances  and  mixtures  whidi  present 


an  umeasonoble  risk  of  injury  to  health 
and  the  environment 

Since  197?,  EPA  has  collected 
throtigh  its  TSCA  authority  a  vast 
unoimt  of  information  on  chemicals  in 
commerca.  This  information  includes 
specific  chemical  health  and  safety 
studies,  environmental  exposure 
information,  and  company  and 
manufacturing  bdlity-apedfic  data. 
This  information  is  used  throughout  the 
Federal  government  for  a  wide  variety  of 
activities  associaled  with  protecting  the 
public  health  and  the  environment 

Section  14  TSCA  provides  that  certain 
information  which  is  considered 
proprietary  and  confidential  may  be 
claimed  as  CBL  TSCA  requires  that  EPA 
strictly  limit  access  to  CBI  information, 
except  under  very  limited 
circiunstances,  to  the  Federal 
government  and  its  contractors  who  are 
performing  work  for  the  Federal 
government.  The  Federal  government  is 
required  to  and  committed  to  protecting 
that  information  claimed  as 
confidential. 

Since  the  early  1980's.  it  has  been 
recognized  by  many  persons  from 
industry,  labor,  states,  and  the  Federal 
government  that  state  public  health  and 
environmental  organizations  might 
benefit  from  access  to  TSCA  derived 
data.  This  has  been  recognized  because 
state  public  health  and  environmental 
programs  in  many  ways  mirror  Federal 
ones:  states  also  do  chemical  risk 
assessments  and  management  and 
prepare  for  and  address  chemical 
emergencies.  Yet  states  access  to  TSCA 
CBI  data  for  their  own  use  is  barred  by 
statute,  irrespective  of  the  level  of 
security  the  states  might  provide  or  the 
need  and  utility  of  the  information.  In 
the  past,  nimierous  letters  have  been 
generated,  and  statements  have  been 
made  in  Congressional  and  other  public 
bearings  supporting  tbe  need  for  states 
to  gain  access  to  this  data.  However,  no 
actions  have  taken  place  which  resulted 
in  states  being  able  to  access  TSCA  data 
claimed  as  CBI  to  address  state  public 
health  and  environmental  concerns. 

In  the  early  1990's  with  the 
widespread  recognition  and 
appreciation  of  the  critical  role  stales 
have  in  protecting  public  health  and  the 
environment,  the  issue  of  state  access  to 
TSCA  data  again  was  raised.  EPA 
determined  it  was  of  programmatic 
importance  to  determine  how  states 
might  benefit  fitnn  access  lo  TSCA  data, 
including  CBI.  The  Chemical 
Manufacturers  Association  (CMA) 
provided  an  important  and  supportive 
role  in  developing  the  strategy  for 
exploring  the  issue.  Subsequently  in  the 
tall  of  1095,  EPA.  as  permitted  under 
TSCA  section  14.  entered  into  contracts 
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writh  the  Georgia  Department  of  Natural 
Resources,  Illinois  Environmental 
Protection  Agency,  New  York  Slate 
Department  of  Environmental 
Conservation,  and  Wisconsin. 
Department  of  Natural  Resources  to 
detiaimine  the  value  of  TSCA  data, 
including  CBI,  to  state  programs. 

By  the  terms  of  the  contracts,  the  sole 
purpose  of  the  project  was  to  determine 
the  value  of  TSCA  doU.  including  CBI, 
to  state  programs.  Access  to  CBI  was 
permitted  only  for  the  very  limited 
purposes  identified  in  the  contracts.  No 
CBI  information  utilized  in  this  pro)ect 
could  be  used  for  any  other  purpose. 
Participating  states  had  to  adhere  to 
modified  TSCA  security  procedures.  All 
personnel  were  thoroughly  briefed  on 
responsibilities  associaled  with  TSCA 
CBI  access  and  piocedures  for 
protection  of  CBI. 

In  late  May  and  early  Jtme  1996. 
reports  were  received  from  Georgia 
Department  of  Natural  Resources, 
Illinois  Enviraimiental  Protection 
Agency,  New  York  State  Department  of 
Environmental  Conaervation,  and 
Wisconsin  Department  of  Natural 
Resourcea.  In  summary,  the  reports 
reflect  that  the  state  participants 
believed  access  to  TSCA  daU.  including 
CBI,  would  benefit  stats  health  and 
enviromnental  protection  programs.  The 
extent  of  the  benefit  was  determined 
significanUy  by  the  nature  of  the 
particular  state's  environmental 
protection  program.  The  reports  reflect 
that  the  TSCA  data: 

1.  Provided  new  information  on 
environmental  and  health  effects  of 
chemicals  manufactured,  processed,  and 
used  in  the  states. 

2.  Provided  useful  insights  on 
manufacturing  facilities  and  processes. 

3.  Provided  information  on  how 
chemicals  are  used  in  specific 
manufacturing  processes. 

4.  Provided  information  on  exposure 
scenarios. 

5.  Provided  information  on  the 
syneigetic  effects  of  complex  mixtures 
of  chemicals. 

The  state  reports  noted  that  access  to 
TSCA  information,  including  CBI.  has 
the  potential  to: 

1.  Facilitate  improved  risk  assessment 
and  risk  management  decisions. 

2.  Be  usefiil  in  the  air  and  water 
permit  process. 

3.  Identify  specific  situatioru  where 
regulatory  relief  may  be  appropriate. 

4.  Foster  greater  state  govenunent  to 
state  government,  Federal  government 
to  state  govenunent  environmental 
protection  and  public  health 
cooperation. 

Over  the  next  several  months.  EPA 
shall  be  carefully  considering  the  papere 


and  any  public  comment  it  receives  on 
the  issue  of  state  access  to  TSCA  data, 
including  CBI,  to  determine  appropriate 
next  steps.  EPA  invites  the  interested 
public  to  review  the  submitted  papen 
and  any  other  publicly  available 
information  pertaining  to  the  subject 

A  record  has  been  estabUshed  lor  this 
action  tmder  docket  number  "OPPTS- 
00190"  (including  conunents  and  data 
submitted  electronically  as  described 
below).  A  public  venion  of  this  record, 
including  printed,  paper  versioiu  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607.  401  M  St..  SW., 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncic9epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  charactere  and  any  form 
of  encryptiod. 

The  official  record  for  this  action,  as 
wall  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
conunents  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directiy  in 
writing.  The  offidalrecord  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document 

UstofSnbjecta 

Environmental  protection  and  Access 
to  confidential  business  informstion. 

Dated:  July  24, 1996. 
Lynn  R.  GoUaiail. 

Assistant  Administrator,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  96-19460  Fllad  7-30-96:  8:45  ami 
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[FRL-6646-SI 

MeeUng  of  ttie  Local  Qovemment 
Advtaory  CofflmtttM 

The  Local  Govetimient  Advisory 
Committee  will  conduct  its  next 
meeting  on  August  15-16,  1996. 
Members  will  hear  presentations  oil 
local  environmental  issues  from  two 
panels  plans,  one  presenting  the  view  of 
the  Environmental  Protection  Agency's 
(EPA)  Region  I  Office  and  one 
presenting  the  views  of  New  England 
local  govenunent  officials.  The  Roles 


and  RoapoDSibilities  Subcommittee  will 
continue  to  work  on  their  matrix  of 
Federal,  State,  and  local  government 
environmental  responsibilitias  and  their 
resource  guide  ibr  local  officials.  Tba 
Tools  for  Local  Dedsion-Makan 
Subcommittee  will  examine  existing 
resources  and  materials  and  suggest 
additional  tools  needed  by  locauofficials 
t^impleanent  enylrtmmental  protection 
at  the  community  level. 

The  meeting  will  be  held  at  EPA's 
Region  I  Office  located  at  1  Congress 
Street  ra  Boston.  Massachusetts.  The 
meeting  will  begin  at  8:30  a.m.  on 
Thursday.  August  ISIh  and  conclude  at 
4KX)  p.m.  on  the  16(h.  Ftom  9:00-0:15 
a.m.  on  the  15th.  the  Committee  will 
hear  comments  from  the  public  Each 
individual  or  oiganization  wishing  to 
address  the  Committee  will  be  allo%ved 
three  minutes.  Please  contact  the 
Designated  Federal  Officer  at  the 
number  listed  below  to  schedide  agenda  ~ 
time.  Time  will  be  allotted  on  a  first 
come,  first  serve  basis. 

The  Designated  Federal  Officer  (DFO) 
for  this  Committee  is  Denise  Zahlnskl 
Ney.  She  is  the  point  of  contact  for 
information  concerning  any  Committee 
matters  and  can  be  reached  by  calling 
(202)  260-0419  or  bv  writing  lo  401  M 
Street.  S.W.  (1502),  Washington.  DC 
20460. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available  after 
the  meeting  and  can  be  obtained  by 
written  request  from  the  DFO.  Membera 
of  the  public  are  requested  to  call  the 
DFO  at  the  above  number  if  plaiming  to 
attend  so  that  arrangements  can  be  made 
to  comfortably  accommodate  attendees 
as  much  as  possible.  However,  seating 
will  be  on  a  first  come,  first  serve  basis. 
Richanl  Bnn«B, 

Acting  Associate  Adtninistrotor,  Office  of 
Regional  Operatiora  and  State/Local 
Relations. 
IFR  Doc  96-19433  FUad  7-30-96: 8:45  ami 
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DeKatt)  QeneUcs  Cotp.;  AppMcadon  IB 
Ragtatw  a  Peatiekl*  Product 

AOENCY:  Environmental  Protectioo 

Agency  (EPA). 

Acnow:  Notice. 

aUMMARV:  This  notice  announces  receipt 
of  an  application  to  register  the  product 
Corn  BorerRssistant  Com  Containing 
Insecticidal  Bt  Protein  II,  containing  a 
plant  pesticide  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(4)  of  tbe  Federal  Insecticide, 


39960 


Federal  Bagitlw  /  Vol.  61.  No.  14«  /  Wednesday.  July  31,  1998  /  Notices 


Fungidde,  and  Rodentidde  Act 
(Hh'KA),  as  amended. 
DATH:  Written  comments  must  be 
submitted  by  August  30. 1996. 
AOONECSEK  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-3M151  to:  Public 
Response  and  Program  Resouices 
Branch,  Field  Operations  Divisions 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Piotectiim  Agency,  401 
M  St.  SW.,  Washington,  DC  20460,  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132.  CM  •2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  1^  sending 
electronic  mail  (e-mail)  to:  opp- 
docket^pamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCn  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  (OPP- 
304151.  No  "Confidential  Business 
Information"  (CBl)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
inibrmation  on  olectroaic  submission 
can  be  found  below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  ail 
of  that  information  as  "Conifidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  vmtten 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  pjn., 
Monday  through  Friday,  excluding 
holidays. 

Fon  nmncii  mfomwikm  contact:  By 

mail:  Michael  Mendelsohn, 
Biopesticldes  and  Pollution  Prevention 
Division  (7501 W),  Ofiice  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agmcy,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number.  Rm.  CS51B6.  Westfield 
Building  North  Tower,  2800  Crystal 
Drive.  Arlington,  VA  22202,  (703)  308- 
8715;  e-mail: 

mendelsohn.mikeSepamailj)pa.gov. 
fUPPLBeiTARY  MFOflMATION:  EPA 
received  an  application  from  DeKalb 


Genetics  Corporation,  3100  Sycamore 
Rd.,  DeKalb,  IL  60115-9600,  to  register 
the  product  Com  Borer-Resistant  Com 
Containing  Insectiddal  Bt  Protein  n 
(EPA  File  Symbol  69575-E).  which 
contains  the  plant  pestidde  active 
ingredient  Bacillus  thuringienas 
subspedes  kurstaki  CryIA(c)  delta- 
endotoxin  and  the  genetic  material 
necessary  for  its  production  in  com  at 
100  percent,  an  active  ingredient  not 
induded  in  any  previously  registered 
produd  pursuant  to  the  provisions  of 
section  3(c)(4)  of  FIFRA.  The  produd  is 
for  full  commerdal  use.  Notice  of 
receipt  of  the  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pestidde 
produd  will  be  aimounoed  in  the 
Federal  Kagister.  The  procediue  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Conunents  received  within  the 
^pedfied  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  numtxtr  (OPP- 
30415)  (induding  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
induding  printed,  paper  versions  of 
electronic  comments,  which  does  not 
indude  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pestidde  Programs, 
Enviroiunental  Protection  Agency, 
Crystal  Mall  *2. 1921  Jefferson  Davis , 
Highway,  Arlington.  VA. 

Electrtmic  comments  can  be  sent 
directly  to  EPA  at: 

op]KdocketOepamaiI.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  spedal  characters  and  any  form 
of  encryption. 

The  offidal  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
offidal  record  which  will  also  indude 
all  comments  submitted  directly  in 
writing.  Hie  offidal  record  is  the  paper 
recoM  maintained  at  the  address  in 


"ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  dale  of  intended  visit 

Aotiwrilr  7  U.S.C  136. 
List  of  SnbiMi* 

Environmental  protection,  Pestiddes 
and  pests,  Produd  registration. 
Dated:  )uiy  17. 1996. 

JaaM  L.  Andanan. 

Acting  Dmctot,  Biopesticides  and  Pollution 
PmvBntion  Division,  Office  of  Pesticide 
PngFoms. 

(FK  Doc.  96-19078  Filed  7-30-86: 8:45  ami 


[OPP-303«A;  FRL-a3«7-q 

Cartaki  CompaniM;  Approval  of 
PMtlokto  Product  RagMraUoM 

AOEMCY:  Environmental  Protection 
Agency  (EPA). 
ACTXM:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications  to 
register  the  pesticide  produd  Crymax 
Bioinsectidde,  containing  an  active 
ingredient  not  included  in  any 
previously  registered  produd  and  for 
Thinex  Blossom  Thirmer  which 
involves  a  changed  use  pattern  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insedidde,  Fungicide,  and 
Rodentidde  Ad  (FIFRA),  as  amended. 
FOn  FURTHER  MFORMATION  CONTACT:  By 
mail:  Michael  Mendelsohn, 
Biopestiddes  and  Pollutioa  Prevention 
Division  (7501W),  Office  of  Pestidde 
Programs,  Enviroiunental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  CS51B6,  Westfield 
Building  North  Tower,  28(X)  Crystal 
EWve,  Arlington,  VA  22202,  (703)  308- 
8715;  e-mail: 

mendelsohn.inikeOepamail.epa.gov. 
SUPPI.EMENTARY  MFOMMTION:  EPA 
issued  notices,  published  in  the  Federal 
Eagiain'  of  September  27, 1995  (60  FR 
49838).  which  aimounced  that  Ecogen 
Inc.  2005  Cabot  Blvd..  P.O.  Box 
Longhorne,  PA,  had  submitted  an 
appUcation  to  register  the  produd 
cSymax  Bioinsectidde  (55638-GU). 
containing  the  new  active  ingredient 
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Bacillus  thuiingiensis  subspedes 
kuistaki  strain  EC7841  Lepidopteran 
active  toxin  at  IS  percent,  an  adive 
ingredient  not  included  in  any 
previously  registered  produd.  Also, 
induded  in  this  notice  was  an 
application  submitted  by  Mycogen 
(>)rporation,  5501  Oberlin  Drive,  San 
Diego,  CA  92121,  to  register  the 
pestidde  produd  Thinex  Blossom 
Thinner  (S3219-^{R)  containing  the 
ingredients  pelargonic  arid  and  related 
btty  adds  (C6-C12)  at  57.0  and  3.0 
percent  respectively,  which  involves  a 
change  use  pattern  of  the  produd. 

The  applications  were  approved  on 
Fdnuaiy  15. 1996.  and  February  7. 
1996.  respectively,  as  Oymax 
Bioinsectidde  for  the  control  of 
lepidopteran  pests  on  terrestrial  crops 
(EPA  Reg.  No.  55638-34)  and  Thinex 
Blossom  Thiimer  to  add  to  the  presently 
registered  use  of  pelargonic  add,  a  new 
uae  as  a  blossom  thinning  agent  on 
apples,  pears,  ornamental  trees,  and 
shrubs  (EPA  Reg.  No,  53219-11). 

The  Agency  has  ccmsidared  all 
required  data  on  risks  associated  with 
the  proposed  use  of  Bacillus 
thuiingiensis  subspedes  kurstald  strain 
EG7e41,  pelargonic  add  with  related 
htty  adcte  (C6-C12),  and  information  on 
sodal,  economic,  and  environmental 
benefits  to  be  derived  frt>m  use. 
Spedfically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  For  Ciymax,  although 
recombinant  DNA  technology  was  used 
to  produce  the  strain  of  baderia  used, 
the  properties  of  the  resultant  produd 
appeared  to  be  no  different  frtun  the 
range  of  properties  of  Bacillus 
thuringiensis  straiiu  found  in  the 
environment.  Based  on  these  reviews, 
the  Agency  was  able  to  make  basic 
health  safety  determinations  which 
show  that  use  of  Bacillus  thurinpensis 
subspedes  kurstaki  strain  EG7B41  and 
pelargonic  add  with  related  fatty  adds 
(C6-C12)  when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  will  not  generally  cause 
tmreasonable  adverse  effects  to  the 
enviromnent. 

More  detailed  information  on  these 
registrations  is  contained  in  an  EPA 
Pestidde  Fact  Sheet  on  Bacillus 
thuringiensis  subspedes  kurstaki  strain 
EG7841  and  pelargonic  add. 

A  copy  of  these  fad  sheets,  which 
provide  a  simimary  description  of  the 
pestiddes,  use  patterns  and 
formulations,  sdence  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  ditained  bom  the 
National  Technical  Information  Service 


(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(cK2)  of 
FIFRA,  a  copy  of  the  approved  labels 
and  the  list  of  data  references  used  to 
support  the  registrations  are  available 
for  public  inspectioo  in  the  office  of  the 
Regulatory  Action  Leader.  The  data  and 
other  sdentific  information  used  to 
support  registration,  except  for  material 
spedfically  proteded  by  section  10  of 
FIFRA,  are  available  for  public 
Inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  •2, 
ArUngton,  VA  22202  (703-30^-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Ad  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A- 101),  401  M  St, 
SW.,  Washington.  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  produd 
name  and  registration  number  and  (2) 
spedfy  the  data  or  informatioo  detiied. 

AltffaaittT:  7  U.S.a  138. 

U«l  of  Sobiects 

Enviroimiental  protection,  Pestiddes 
and  pests,  Produd  registration. 

Dated:  July  23, 1996. 

Flora  Oiaw. 

Acting  Director,  BiopesUcides  and  Pollution 
Pmvmtkm  Division,  Office  of  Pesticide 
nogrtixns, 

(FR  Doc.  9e-lS4SS  FUad  7-30-96: 8:4S  ami 


[OPP-soiroaaoMrA;  FRL-aMs-q 

Certain  Compenlea;  Approval  of 
Pwtlctde  Product  RegMraHons 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


r:  This  notice  aimounces 
Agency  approval  .pf  applications  to 
register  the  pestidde  products  Detur 
and  Flowtron  Odenol,  containing  active 
ingredients  not  included  in  any 
previously  registered  produds  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insedidde,  Fungidde,  and 
Rodentidde  Ad  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Michael  Mendelsohn, 
Biopestiddes  and  Pollution  Prevention 
Division  (7501W),  Office  of  Pestidde 
I*rograins,  Enviroimiental  Protecti(m 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number  Rm.  CS51B6,  Westfield 


Building  North  Tower.  2800  Crystal 
Drive,  Arlington,  VA  22202.  (703)  301^ 
8715;  e-mail: 

mendelsohn.miku8apumail.epa.gov. 
SUPPLEMBITART  MFONMATION:  EPA 
issued  a  notice,  published  in  the 
Fadaral  lagietsr  of  August  24, 1994  (59 
FR  43577).  which  announced  that  IJO 
Products,  Inc..  P.O.  Box  778.  El  Centra, 
CA  92244,  had  suhmltted  an  application 
to  register  the  produd  Detui  (6S186-R), 
containing  the  active  ingredient  jojoba 
oil  at  97.5  percent  A  notice  alio 
published  in  the  Fedval  KegMar  of 
Odober  25, 1995  (60  FR  54686),  ivfaich 
aimounoed  that  Armatron  International, 
Inc,  Melrose,  MA  02176,  had  submitted 
an  application  to  register  the  produd 
Flowtron  Odenol  (34473-U),  containing 
the  ingredient  l-oden-3-OL  at  73 
percent  active  ingredients  not  included 
in  any  previously  registered  products. 

The  applications  were  approved  on 
January  1 7.  1996,  as  Detur  for  use  on  all 
raw  agricultural  commodities  (EPA  Reg. 
No.  68186-1)  and  Flowtron  Odenol  for 
use  as  a  mosquito  attractant  to  make 
insed  killers  more  eSsctive  in  luring 
and  killing  certain  mosquitoes  and 
biting  flies  (EPA  Reg.  No.  34473-4). 

The  Agency  has  considered  all 
required  data  on  risks  assodated  with 
the  proposed  use  of  jojoba  oil  and  1- 
octen-3-OL.  and  information  on  sodal, 
economic,  and  environmental  benefits 
to  be  d«ived  bom  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Baaed 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  safety 
determinations  which  show  that  use  of 
jojoba  oil  and  l-oden-3-OL  when  used 
in  accordance  with  widespread  and 
commcnly  recognized  pnctice,  will  not 
generally  causa  unreasonable  adverse 
eB»(M  to  the  environment 

More  detailed  information  on  these 
registrations  is  contained  in  an  EPA 
Pestidde  Fad  Sheet  on  jojoba  oil  and  1- 
oden-3-OL. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  uae  patterns  and 
formulations,  sdence  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Produd  Manager.  The  data  and  olhm 
scientific  information  used  to  support 
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registration,  except  for  material 
spedBcally  protected  by  section  10  of 
PIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Prt^ram  Resources  Branch,  Field 
Operations  Division  (750eC).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  1132,  CM  *Z, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-tOl),  401  M  St., 
SW..  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 
■:  7  U.S.C  136. 


List  of  Sobjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  July  17, 1996. 

IibM  L.  Aademn, 

Acting  Director,  Biopesticidet  and  Foliation 
Prevention  Division,  Office  ofPetticide 
Ptoffoms. 

IFR  Ooc.  96-19077  Filed  7-30-06;  8:45  ami 


{(}PP-64030;  FIILS38S-71 

CaieaHaUon  o(  PesUcfclas  for  Non- 
Payment  Of  1996  Registrallon 


AOENCT:  Environmental  Protection 
Agwicy  (EPA). 
action:  Notice. 


:  Since  the  amendments  of 
Octolwr,  1988,  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (ITFRA) 
has  required  payment  of  an  annual 
maintenance  fee  to  keep  pesticide 
registrations  in  effect.  The  fee  due  last 
January  15  has  gone  unpaid  for  about 
1,126  registrations.  Section  4(i)(5)P)  of 
FIFRA,  provides  that  the  Administrator 
may  cancel  these  registrations  by  order 
and  without  a  hearing;  orders  to  cancel 
all  but  a  few  of  them  have  been  issued 
within  the  past  few  days.  The  Agency  is 
deferring  cancellation  for  certain  of 
these  registrations,  however,  to  permit 
time  for  affected  users  to  explore 


alternatives  to  cancellation  directly  with 
the  registrants. 

DATES:  Reports  of  agreements  to  support 
continued  registration  or  transfiar  of  the 
registrations  for  which  cancellation  is 
being  deferred  must  be  received  by 
October  29, 1996.     ■ 
FOR  FURTHBI  MF0MMT10N  CONTACT:  To 
report  agreements  to  support  continued 
registradon  of  any  of  the  products  for 
which  cancellation  has  been  deferred, 
for  instructions  on  payment  of 
delinquent  maintenance  fees  for  these 
products,  or  for  further  information  on 
the  maintenance  fee  program  in  general, 
contact  by  mail:  John  lamula.  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Room  226,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-6426;  e-mail: 
jamula.john9epamail.epa.gov. 
SUPPLBMBn-ARY  MFOMIATION: 
L  Imraductiaa 

Section  4(i)(S)  of  FIFRA  as  amended 
in  October,  1988.  and  again  in 
December,  1991  requires  that  all 
pesticide  registrants  pay  an  annual 
registration  maintenance  fee,  due  by 
January  15  of  each  year,  to  keep  their 
registrations  in  effect.  This  requirement 
applies  to  all  registrations  granted  under 
section  3  as  well  as  those  granted  under 
section  24(c)  to  meet  special  local 
needs.  Registrations  for  which  the  fee  is 
not  paid  are  subject  to  cancellation  by 
order  and  without  a  hearing. 

The  1990  Farm  Bill  amended  FIFRA 
to  allow  the  Administrator  to  reduce  or 
waive  maintenance  fees  for  minor 
agricultural  use  pesticides  when  she 
determines  that  the  fee  would  be  likely 
to  cause  significant  impact  on  the 
availability  of  the  pesticide  for  the  use. 
The  Agency  has  waived  the  fee  for  63 
minor  agricultural  use  registrations  at 
the  request  of  the  registrants. 

In  late  November,  1995,  all  holders  of 
either  section  3  registrations  or  section 
24(c)  registrations  were  sent  lists  of  their 
active  registrations,  along  with  forms 
and  irutfructions  for  responding.  They 
were  asked  to  identify  which  of  their 
registrations  they  wished  to  maintain  in 
effect,  and  to  calculate  and  remit  the 
appropriate  maintenance  fees.  Most 


responses  were  received  by  ti>e  statutory 
deadline  of  January  15.  A  notice  of 
intent  to  cancel  was  sent  in  mid-March 
to  companies  who  did  not  respond  and 
to  companies  who  responded,  but  paid 
for  less  than  all  of  their  registrations. 
Late  payments  of  the  fees  were  accepted 
until  May  15,  when  the  actual  process 
of  canceUation  was  begun. 

Since  mailing  the  notices,  EPA  has 
maintained  a  toll-free  inquiry  number 
through  which  the  questions  of  affected 
registrants  have  been 
answered.Maintenance  fees  have  been 
paid  for  about  16,493  section  3 
registrations,  or  about  94  percent  of  the 
•  registrations  on  file  in  November.  Fees 
have  been  paid  for  about  2,466  section 
24(c)  registrations,  or  about  86  percent 
of  the  total  on  file  in  November. 
Cancellations  for  non-payment  of  the 
maintenance  fee  afiiact  about  812  section 
3  registrations  and  about  314  section 
24(c)  registrations. 

n.  Product  Cancellatioas  not  Affecting 
Status  of  Active  Ingredient 

In  all  cases  but  five  section  3 
rBgistrations  discussed  in  Section  HI 
below,  the  active  ingredients  will 
remain  available  in  other  registered 
products.  We  anticipate  two  types  of 
impact  for  the  bulk  of  these 
cancellations.  First,  some  of  these 
disappearing  registrations  will  be 
survived  in  the  market  by  substantially 
identical  registrations.  These 
substantially  identical  products  may 
not,  however,  be  readily  available 
wherever  a  disappearing  product  was 
sold,  so  there  may  be  local  or  regional 
disruptions  while  distribution  patterns 
are  adjusted.  We  expect  these 
disruptions  to  be  minor  and  temporary. 

The  cancellation  orders  generally 
permit  registrants  to  continue  to  sell  and 
distribute  existing  stocks  of  the  canceled 
products  until  the  due  date  for  the  next 
aimual  registration  maintenance  fise, 
January  15, 1997.  Existing  stocks 
already  in  the  hands  of  dealers  or  users, 
however,  can  generally  be  distributed, 
sold  or  used  legally  until  they  are 
exliausted.  Existing  stocks  are  defined 
as  those  stocks  of  a  registered  pesticide 
product  which  are  currently  in  the  U.S. 
and  which  have  been  packaged,  labeled 
and  released  for  shipment  prior  to  the 
effective  date  of  the  action. 
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The  exceptions  to  these  general  rules 
are  cases  where  more  stringent 
restrictions  on  sale,  distribution,  or  use 
of  the  products  have  already  been 
imposed,  through  Special  Reviews  or 
other  Agency  actions.  These  general 
provisions  for  disposition  of  stocks 
should  serve  in  most  cases  to  cushion 
the  impact  of  these  cancellations  while 
the  market  adjusts. 

Second,  in  some  cases  unique  non- 
agricultural  uses  will  disappear, 
although  the  active  ingredients  will 
remain  available  for  different  uses  in 
other  products.  When  this  situation 
occurs,  there  may  be  more  serious 
impacts  on  users  of  the  canceled 
products.  Once  again,  existing  stocks  of 
the  canceled  products  already  in 
channels  of  trade  will  be  usable  to 
mitigate  these  impacts  in  the  short  terra. 
For  3ie  longer  term  the  mechanisms  of 
section  3  amendments  and  24(c) 
registrations  will  remain  available  to 
obtain  replacement  registrations. 

Neither  of  these  types  of  impacf 
loaves  users  without  the  means  to 


considered  to  justify  further  deferral  of 
cancellations  for  non-payment  of  the 
maintenance  fee.  Thus  all  these 
registrations  for  which  the  active 
ingredient  will  remain  in  other  products 
have  been  canceled. 

in.  CanceUalioas  Leading  to 
Disappearance  of  Active  Ingredients 

A  second  type  of  impact  arises  if  an 
active  ingiedient  that  is  now  or  has 
recently  been  available  in  the 
marketplace  disappeara.  The  Agency 
believes  there  are  five  registered  active 
ingredients  in  this  category.  Of  these 
five  active  ingredients — none  subject  to 
prior  regulatory  action,  and  all  likely  to 
disappear  as  a  consequence  of  these 
cancellations — one  is  a  fungicide;  one  is 
a  disinfectant;  one  is  a  microbiocide, 
and  two  are  an  insecticide.  If  the  last 
section  3  registration  for  an  ingredient 
disappears,  the  section  24(c)  registration 
process  cannot  be  used  to  bring  back  the 
canceled  ingredient. 

All  active  ingredients  can  potentially 
have  registered  uses  which  are  critical 
minor  uses.  Determining  whether  a  use 


is  a  critical  minor  use  is  a  fact  specific 
exetdse  that  requires  gathering 
substantial  information  and  doing  use 
and  economic  analyses,  all  of  which 
would  consume  significant  Agency 
resources.  EPA  has  determined  that  high 
cost  of  conducting  such  analyses  are  not 
justified.  Accordingly,  the  Agency  has 
decided  to  defer  cancellation  io  all 
instances  of  active  ingredients  that  wiU 
disappear  as  a  result  of  non-payment  of 
maintenance  fees.  In  this  way  the 
Agency  can  ensure  that  no  critical 
minor  use  pesticides  will  be  lost 
unnecessarily.  In  order  to  ensure  tliat 
the  public  health  and  environment  are 
not  adversely  affected  by  this  policy,  the 
Agency  will  not  defer  cancellations  of 
products  that  the  Agency  has  conosnu 
that  continued  use  may  cause 
imreasonable  adverse  effects  on  the 
enviroiunent. 

These  five  ingredieDts,  grouped  by 
these  same  general  categoriss  of  use 
patterns,  are  listed  along  with  the  EPA 
Company  Number  of  their  registrants  in 
the  following  Table  1. 


replace  lost  registrations;  neither  is 

Table  1.  —  Active  iftoREOiENTS  with  Recent  Phodixttion  Pending  Cancellation  of  all  PROOucre  for  Non- 
payment OF  1996  Registration  Maintenance  Fees,  in  Sequence  by  Broad  Use  Pattern 


Chemical  Nans 

Registration  No. 

Pnxnict  Nafno 

A.  Fungldde'. 

066638-00005 
066638-00006 

Dagger  Q  Biolungldde 

EQ1063                         

Dagger  Manulacturing  ConcenlralB 

B.  Disinfectant:. 

Oetylplienoxypolyalhony-elhanol  -  iodha  com- 
plex. 
C.  MknMocide:. 

010607-00106 

REPCO  Dyne  Bowl  Claanar  and  DisMactanl 

01044S-00019 

X-2  Corrosion  MybHx*  and  Mtaro»)ioc«e 

D.  InsecSade:. 

Butoxycartxnni 

Sodhjm  Caiboxymethyl  CaUose 

036902-00001 
066262-00001 

PlanlPIn 
CELL-t>^WET  lnaae«cida 

Because  these  active  ingredients  are 
likely  to  disappear  with  their  product 
registration,  the  Agency  has  deferred  for 
90  days  the  cancellation  of  these  6 
registrations.  During  that  time  those 
registrants  or  other  affected  persons  may 
make  arrangements  to  continue  the 
registration. 

We  encourage  individual  users  or  user 
groups  who  are  concerned  about  the 
potential  loss  of  these  active  ingredients 
to  work  directly  with  the  registrant 
identified  by  the  first  6  digits  of  the  Reg. 
No.  in  Table  1  to  persuade  them  to 


continue  to  support  the  ingiedient.  or  to 
identify  third  parties  who  would  be 
willing  to  support  the  ingiedient  if  tlie 
registration  were  transferred  to  them. 
The  full  names  and  addresses  of  current 
registrants  appear  in  Table  2  below.  We 
also  encourage  users  to  consult  with  the 
Ck)operative  Extension  Service  or  other 
local  sources  to  identify  alternatives  to 
these  active  ingredients. 

If  the  fee  is  paid  and  the  Agency  is 
notified  within  90  days  of  this  notice  at 
tlie  address  given  above  either  (1)  that 
the  registrant  will  continue  to  suppwt 


the  registration,  or  (2)  that  an  agreement 
has  been  reached  to  transfer  the 
registration  to  another  party,  wo  will 
retain  the  registration  in  fidi  active 
status.  It  should  be  emphasized, 
however,  that  any  such  registrations 
would  still  be  subject  to  all 
requirements  for  reregistratloo, 
including  rer^istration  fees  (except  as 
they  may  be  reduced  through  the 
statutory  provisions  for  small  businesses 
or  low  volume  uses). 
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Table  2.  —  Registrants  of  Selected  Registrations  Pending  Cancellation  for  Non-Payment  of  1996 

Registration  Maintenance  Fee 


EPA 

Com- 

pflny  No. 


Company  Name  &  Address 


010446 
010B07 
036802 
065638 
066262 


Calgon  Cwp.,  Calgan  Center  -  P.O.  Box  1346,  PMstxirgli,  PA  16230. 
AMREP  Inc.,  990  Muctrial  Dr.,  Maiietta.  GA  30062. 
Wadier  Chaie  GMBH,  HANNS-SBDEL-PLATZ  4,  D41737  IHIUNICH. 
ECOGEN  Inc.,  2006  Cabal  atvd..  West  Langtwme.  PA  19047. 
Creative  Services  bic,  22  Bay  Brook  Lane.  Oak  Brook,  IL  60621. 


in  addition  to  publishing  this  notice 
in  the  Federal  Kegister,  we  are  sending 
it  directly  to  the  States,  to  the  U.S. 
Department  of  Agricultoie,  and  to  other 
parties  who  have  previously  expressed 
concern  for  minor  uses.  They  should  be 
receiving  the  notice  at  approximately 
the  same  time  it  is  published.  We  hope 
that  this  extraordinary  notification 
effort,  and  the  deferral  of  cancellations 
for  the  most  sensitive  registrations,  will 
serve  to  prevent  any  avoidable  loss  of 
critical  minor  use  pesticides. 

Because  so  many  registrations  are 
involved,  it  would  be  impractical  to  list 
those  which  have  been  canceled  in  this 
notice.  Complete  lists  of  registrations 
canceled  for  non-payment  of  the 
maintenance  fee  will,  however,  be 
available  for  reference  during  normal 
business  hours  in  the  OPP  Public 
Docket,  Room  1128,  Crystal  Mall  «2. 
1921  Jefferson  Davis  Highway, 
Arlington  VA,  and  at  each  EPA  Regional 
Office.  Product-specific  status  inquiries 
may  be  made  by  telephone  by  calling 
toll-free  1-800-444-7255. 

LialafSaiiiacts 

Environmental  protection. 
Agricultural  conmiodities.  Pesticides 
and  pests. 

Dated:  July  15, 1996. 

DaaM  M.  Baralo, 

Director.  Registration  Division.  Office  of 
Pesticide  Progmms. 

[FR  Doc  96-194S7  Filed  7-30-96;  8:45  am) 


tPF-*M;  FRL-6384-l] 

Pesticida  Totaranc*  PelWon;  Notice  of 
FHing  by  AgrEvo  USA  Company 

AOBtCY:  Environmental  Protection 
Agency  (^A). 
ACTION:  Notice. 


This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agrictUtural  conunodities. 
DATES:  Conunents,  identified  by  the 
docket  number  [PF-6641,  must  be 
received  on  or  before  August  30, 1096. 
AOOKSSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  {Resources  Branch,  Field 
Operations  Division  (75Q6C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  conunent(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 


without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Conunents  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to;  opp- 
docketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  d^  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format  All 
conunents  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PF-6641.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  IJepository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FUmHEn  MFOnMATION  CONTACT:  By 
mail;  Joanne  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  237,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  703- 
305-6224;  e-mail: 
miller.io8nneSepainail.epa.^v. 


Fednal 
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mm  nrn-nnT  MFOfaiATioN:  EPA  has 
received  pesticide  petition  (PP)  5F4578 
from  the  AgrEvo  Company  proposing  to 
amend  40  CFR  180.473  by  esUblishing 
tolerances  for  residues  of  the  herfaicnde, 
glufosinate-ammonium:  butanoic  acid, 
2-amino-4-(hydroxymethylphosphinyl)-, 
monoammoruum  salt  and  its 
metabolites;  2-acetaniido-4- 
methylphosphinicO'butanoic  add  and 
3-methylphosphinico-propionic  acid 
expressed  as  ^ufbsinate  free  acid 
equivalents  in  or  on  the  following  raw 
agricultaral  commodities:  field  com 
min,  at  0.2  parts  per  million  (ppm), 
field  com  forage,  at  4.0  ppm,  field  com 
fodder,  at  6.0  ppm,  soybeans,  at  Z.0 
ppm,  aspirated  grain  fractions,  at  25.0 
ppm,  eggs,  at  O.OS  ppm,  poultry,  meat  at 
0.05  ppm,  poultry,  fat  at  0.05  ppm.  and 
potiltry,  mbyp  (meat  byproducts)  at  0.10 
ppm;  and  by  establishing  a  maximum 
residue  level  for  the  same  residues  in  or 
on  the  process  commodity  under  section 
701  of  FFDCA:  soybean  hulls  at  5.0 
ppm. 

A  record  has  been  established  for  this 
document  under  docket  number  (PF- 
664]  (including  conunents  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Divisicm 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  smt 
directly  to  EPA  at: 

opp-dockst9Bpamail.epa.gov 


Electronic  conunents  must  bo 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  document, 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  traitstar  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

List  afSubiacts 

Envirotunental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Aathoriiy:  7  U.S.C  136a. 

Ated:  July  22, 1996. 


Director,  Registration  Division,  OfficB  of 
Pesticide  Programs. 

IFR  Doc.  96-19332;  Filed  7-30-96;  8:45  am! 
muMia  coot  mt  is  r 

[PF-aS7A;  FRL-sass-q 

Cibs-Galgy  Copofatlon  and  ISK 
BkMClancaa  Cofporatlon;  NotiM  of 
Filing  of  Pesticide  Petitions,  Cofrecllon 

AQBKY:  Envirorunental  Protection 

Agency  (EPA). 

ACTIWC  Correction.        

SUMMARY:  This  notice  conects  the  initial 
filing  of  a  pesticide  petition  from  Ciba- 
Geigy  Corporation  (PP  6F4715) 


proposing  to  establish  a  toisrsnce  for 
residues  of  the  inssctidds 
metfaidBthicm;0,0-diinathy) 
phoephortxlithioate,  s-estar  vrith  4- 
(mercaptamethyl)-2-melhoxy-l,3,4- 
thiadiamlin-S-one  in  or  on  the  raw 
agricuhiual  conunodity  grapes  at  0.05 
ppm  and  on  pistachios  at  0.05  ppm. 

FOR  fWtlMBt  MRMMTWN  OOMT  ACT  By 
mail;  Dennis  Edwards,  Product  Manager 
(PM)  19,  Registration  Division.  (7S0SC), 
Office  of  Pesticide  Programs, 
Envirarunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  237,  CM  «2,  2801  Jefietson  Davis 
Highway,  Arlington.  VA  22202,  703- 
305-6386;  e-mail: 
edwards.dennis9epamail.epa.gov. 

aupptaefTARY  mformation:  EPA 

aimounced  in  the  Federal  Ragirtir  of 
June  28, 1996  (61  FR  33738)  (FRI^ 
5378-4)  the  receipt  of  a  pesticide 
petition  (PP)  6F4715  from  Qba-Ceigy 
Corporation  proposing  the 
establishment  of  regulations  for  residues 
of  the  insectidde  methidathion:0,0 
dimethyl  phosphorodithioate,  s-ester 
with  4-(mBrcaptomethyl)-2-methoxy- 
l,3,4-thiadiazolin-5-one  in  or  on  the  raw 
agricultural  commodity  grapes  at  0.05 
ppm  and  on  pistachios  at  O.OS  ppm.  The 
CFR  section  refereiiced  in  the  notice  of 
filing  inadvertentiy  referenced  §  180.472 
as  the  CFR  section  that  would  be 
amended  to  established  this  tolerance. 
This  notice  corrects  that  reference  as 
follows; 

In  FR  Doc.  96-16391,  in  the  issue  for 
Friday,  June  28, 1996,  at  page  33738,  die 
second  column,  in  the  description  for 
pestidde  petition  PP  6F4715  for  Oba- 
Geigy  Corporation,  the  reference  to  40 
CFR  18a472  is  corrected  to  read  40  CFR 
180.298. 
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LMofSnbJMis 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  23,  1996. 

Stephen  L.  (oluaini. 

Director,  Repsimtion  Division.  Officv  of 
Pesticide  Programs. 

(FR  Ddc  96-19453:  Filed  7-30-96:  8:45  am) 

■mn  oow  WW  w  f 


[PF-MA;  FRt.-6378-«) 

Rhone  Poulenc  Ag  Company;  Nolic*of 
InttW  Filing  of  PMHclda  PMiUons 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


:  This  notice  announces  an 
initial  filing  of  a  pesticide  petition  and 
of  a  food/feed  additive  petition  by 
Rhone  Poulenc  Ag  Company  of  2  T.  W. 
Alexander  Drive,  in  Re!»arch  Triangle 
Park,  NC  for  cyclanilide,  a  plant  growth 
regulator  used  to  aid  in  the  harvest  of 
cotton. 

OAICS:  Comments,  identified  by  the 
docket  number  PF-659,  must  be 
received  on  or  before  August  30, 1996. 
AOOHESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7S06C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  «2, 1921 
JeSerson  Davis  Hwy.,  Arlington,  VA. 
Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  commenl(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  &om  8 
a.m.  to  4:30  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

Comments  ana  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.eov.  Electronic 
comments  must  be  stibmitted  as  an 


ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
connnents  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PF-6591.  No  Confidential  Business 
biformation  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT.  By 
mail;  Cynthia  Giles-Parker,  Product 
Manager  (PMJ  22,  I^istration  Division, 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number. 
Rm.  247,  CM  «2,  2801  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  703- 
305-5540;  e-mail:  giles- 
parker.cynthia@epamail.epa.gov. 
SUPPLaen'ARY  INFORMATKIN:  PP  6F4643 
and  FAP  6H5744.  Rhone  Poulenc  Ag 
Company,  2  T.  W.  Alexander  Drive, 
Research  Triangle  Park.  NC  27709, 
proposes  to  amend  40  CFR  parts  180 
and  186  by  establishing  a  tolerance 
regulation  and  a  feed  additive  tolerance 
to  permit  (2,4- 

dichlorophenylaminocarbonyl)- 
cyclopropanecarboxylic  acid,  and  its 
metabolite  2,4-dichloroaniline  in  or  on 
cottonseed  at  0.75  part  per  million 
(ppm),  milk  at  0.03  ppm,  liver  of  beef 
cattle,  goat  and  sheep  at  0.25  ppm, 
kidney  of  beef  cattle,  goat  and  sheep  at 
2.5  ppm,  fat  of  beef  cattle,  goat  and 
sheep  at  0.07  ppm,  meat  byproducts  of 
beef  cattle,  goat  and  sheep  at  2.5  ppm, 
organ  meats  of  beef  cattle,  goat  and 
sheep  at  2.5  ppm,  lean  (fat  free)  meat  of 
beef  cattle,  goats  and  sheep  at  0.03  ppm, 
horse  meat  at  0.03  ppm,  and  cotton  gin 
trash  at  25  ppm. 

Scientific  data  and  related  documents 
cited  by  Rhone-Poulenc  Ag  Company  in 
support  of  the  petition  inlcude: 

1.  A  rat  acute  oral  study  with  an  LDso 
of  315  mg/kg  (male)  and  208  mg/kg 
(female). 

2.  A  rabbit  acute  dermal  LD50  of 
>  2,000  mg/kg. 

3.  A  rat  acute  inhalatibn  LDSO  of  >  2.6 
mg/L. 

4.  A  primary  eye  irritation  in  the 
rabbit  which  showed  a  severe,  but 
reversible  reaction. 

5.  A  primary  dermal  irritation  study 
which  showed  slight  irritation. 

6.  A  dermal  sensitization  study  which 
showed  no  sensitization. 

7.  An  acute  neurotoxicity  study  using 
dosage  levels  of  IS,  50, 150  niig/kg  by 


gavage  with  a  NOEL  of  SO  mg/kg  and  no 
neuropathological  findings  at  any  dose. 

8.  A  28  day  feeding  study  in  the  rat 
using  doeage  levels  of  30, 100,  300, 
1,000  and  3,000  with  a  NOEL  of  1.000 
ppm. 

9.  A  90  day  Caeding  study  in  the  rat 
with  doses  of  400,  800  and  1.600  ppm 
with  a  NOEL  of  400  ppm. 

10.  A  21  day  dermal  toxicity  in  the 
rabbit  study  with  a  NOEL  at  >  1.000  mg/ 
kg/day. 

11.  A  90  day  subchronic  oral  toxicity 
study  in  the  mouse  with  doses  at  40. 
200.  2.000  and  4,000  ppm  and  a  NOEL 
of  200  ppm.  At  2.000  and  4,000  ppm 
forestomach  irritation,  focal 
hepatocellular  necrosis,  increased 
serum  alkaline  phosphatase,  increased 
liver  weight,  transient  increase  in  body 
tone  and  some  mortalities  were 
observed. 

12.  A  90  day  subchronic  neurotoxicity 
study  in  the  rat  using  dosage  levels  of 
50,  450  and  1,200  ppm  in  the  diet  with 

a  neurotoxicity  NCEL  of  1 ,200  ppm  and 
an  overall  NOEL  of  50  ppm  with 
decreased  body  weight  at  450  and  1,200 
ppm.  No  histopathological  effiscts  on  the 
peripheral  or  central  nervous  system 
were  observed. 

13.  A  24  month  chronic  feeding/ 
oncogenicity  study  in  the  rat  with  doses 
at  SO,  ISO.  450  and  1,000  ppm  showing 
a  NOEL  of  150  ppm  and  no  evidence  of 
an  oncogenic  response. 

14.  A  12  month  feeding  study  in  the 
dog  with  doses  of  40.  ISO  and  640  ppm 
with  a  NOEL  of  160  ppm.  At  640  ppm, 
decreased  body  weight  and  decreased 
weight  gain  occurred  with  increased 
serum  alanine  aminotransferase  and 
aspartate  aminotransferase. 

15.  A  mouse  oncogenicity  study  using 
dosage  levels  at  0,  50,  2S0, 1,000  ppm 
with  a  NOEL  of  250  ppm  and  no 
evidence  of  oncogenicity. 

16.  A  teratogenicity  study  in  the  rat 
with  doses  at  3, 10  and  30  mg/kg  by 
gavage  with  a  maternal  NOEL  of  10  mg/ 
kg/day  (decreased  body  weight)  and 
fetal  NOEL  of  >  30  mg/kg/day. 

17.  A  teratogenicity  study  in  the 
rabbit  with  doses  at  3, 10  and  30  mg/kg 
by  gavage  with  a  maternal  NOEL  of  10 
mg/kg/day  (decreased  body  weight, 
wobbly  gait)  and  fatal  NOEL  of  >  30  mg/ 
kg/day. 

18.  A  two-generation  reproductive 
study  in  the  rat  with  doses  at  30,  300 
and  1,000  ppm  with  a  NOEL  of  1,000 
ppm  for  reproductive  parameters. 
Decreased  body  weight  at  300  and  1.000 
ppm  was  observed  with  minimal 
increased  mineralization  of  kidney 
papilla  of  Fl  adiilt  offspring  with  no 
apparent  physiological  eftact. 
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IS.  A  Modified  Amee  TeM:  Negative; 
HCPKT  (CHO):  Negitivo;  Mouae 
Mlcionuclaua:  Negative. 

20.  A  chiomoiomal  aberration  in  vitro 
(CHO):  Positive  (These  results  were  not 
raproduoad  In  the  in  vivo  test.) 

21.  Dermal  penetration:  with 
absorption  of  £  4.24  percent  after 
exposure  to  doses  <,  5.16  mg/animal, 
(0.413  mg/cm')  for  10  hours. 

The  residue  chemistry  data  submitted 
in  support  of  the  cyclanilide  tolerance 
include: 

22.  A  common  moiety  analytical 
method  was  submitted  for  enforcement 
purposes.  This  method  hydrolyzes 
cyclanilide  to  2.4-dichlotoanaline  with 
subaequent  conversion  to  AH2.4- 
dichlorophenyl)-2-chloropropylBmide. 

23.  A  description  of  the  metabolism  of 
cyclanilide  in  animal  and  plants. 
Metabolism  in  mature  cotton  plantk  is 
minimal  Esterification,  cyclopropane 
ring  cleavage,  dechlorination  and 
hydrolysis  of  the  amide  are  the  primary 
routes  of  metabolism  in  soil  and 
rotational  crops.  Cyclanilide  was 
rapidly  excreted  in  rat,  hen  and  goat 
studies.  Very  low  residue  levels  were 
found  in  animal  tissues  at  sacrifice.  In 
the  rat,  cyclanilide  was  metabolized  by 
conjugation  or  methylation.  Cyclanilide 
did  not  undergo  metabolism  in  the  goat 
or  hen. 

24.  Proposed  tolerances,  based  on 
analyses  performed  using  the  common 
moiety  method.  Proposed  tolerances  are: 
cottonseed  0.75  ppm,  gin  trash  25.0 
ppm.  dairy  cattle  milk  0.03  ppm,  and  for 
beef  cattle,  goat  and  sheep:  liver  0.25 
ppm,  kidney  2.5  ppm,  fat  0.07  ppm, 
meat  byproducts,  2.5  ppm,  organ  meats 
2.5  ppm.  lean  (bt/free)  0.03  ppm  and 
horse  0.03  ppm. 

25.  Dietary  Exposure  Margin  of  Safety 
Calculations.  Levels  of  cyclanilide 
residues  in  cotton  were:  cotton  seed 
meal  <  0.05  ppm,  crude  cotton  seed  oil 
<  0.05  ppm.  refined  cotton  seed  oil  < 
0.05  ppm  and  cotton  seed  hulls  0.06  to 
0.13  ppm.  TTie  proposed  tolerance  for 
cyclanhde  is  0.75  ppm.  The  rat 
reprtxiuction  study  defined  the  LOEL  to 
be  30  ppm  or  1.5  mg/kg/day  (for  a  non 
reproductive  end  point).  Assuming  a 
300X  safety  factor,  the  RID  would  be 
0.005  mg/kg/day.  In  a  worse  case 
scenario,  assuming  that  cyclanilide  is 
used  on  100  percent  of  US  cottcin  and 
assuming  that  residues  on  all  treated 
cotton  are  at  the  proposed  tolerance 
level  of  0.7S  ppm,  the  US  population 
would  be  exposed  to  6.2  percent  and 
children  l  to  6  years  would  be  exposed 
to  19.9  percent  of  the  RfD.  Under  more 
realistic  conditions  assuming  45  percent 
market  share  and  anticipated  residue 
levels,  the  US  population  would  be 
axpoaad  to  0.4  percent  and  children  1  to 


6  years  would  be  exposed  to  1.4  percent 
of  the  RID.  Both  exposure  acenaiios 
demonstrate  a  margin  of  exposure  well 
below  100  peioent. 

A  record  has  been  esubUshed  lor  thla 
document  imder  docket  number  {PF- 
659]  (including  comments  and  data 
submitted  electronically  as  deecribed 
below).  A  public  veraion  of  this  record, 
including  printed,  paper  versions  of 
electrtmic  comments,  which  does  not 
include  any  infoimation  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  hoUdays.  The  public 
record  Ulocatad  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7S06C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  *2, 1921  Jefifetson  Davis 
Midway,  Arlington,  VA. 

Qectronic  comments  can  be  sent 
directly  to  EPA  at 

opp-Dcickel#epemalL*pa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  docimient 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

List  of  snbiecls 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Authority;  7  U.S.C  13Ba. 
Deled:  )uly  16. 1996. 

Stephen  L.  lekaaoo, 

Diicclor,  Repstmtion  Division.  Office  of 
Pesticide  Profftuns. 
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(Of><»-1(1(l20;  FRL  S3K7-SI 

CMbofuian;  Racelpl  of  Application  for 
Emwyancy  Examplian,  SoUdtation  of 
Public  Cooiment 

AOENCr:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Missouri 
Department  MAgiicultura  (heraaltar 
refatied  to  as  the  "Applicant")  to  uaa 
the  paedcida  flowabla  Cartiofunn 
(Furadan  4F  buedicide/Nematicide) 
(EPA  Rag.  No.  279-2876)  to  treat  up  to 
100.000  acres  of  cotton  to  control  cotton 
aphids.  Tbe  Applicant  piopoaes  the  use 
of  a  chemical  which  has  bean  the 
subject  of  a  Special  Review  within 
EPA's  Office  of  Pesdcide  Programs,  and 
the  proposed  use  could  pose  a  risk 
similar  to  the  risk  assessed  by  EPA 
under  the  Special  Review  of  granular 
caihofuran.  Therefore,  in  accordance 
with  40  CFR  166.24,  EPA  is  soliciting 
ptibllc  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments  must  be  received  on 
or  before  August  IS,  1996. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
noution  "OPP-181020,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7S06C),  Office  of 
Pesticide  Programs,  Enviroimiental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  *2, 
1921  Jefiarson  Davis  Highway. 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
charactere  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format  All 
comments  and  data  in  electrtmic  form 
must  be  identified  by  the  docket  number 
[OIT-1810201.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  document 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
~    Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidetitial  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
.    comments  filed  pursuant  to  this  notice 
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will  be  available  for  public  iiupection  in 
Rm.  1132,  Crystal  Mall  No.  2. 1921 
lefferaon  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURDCR  MFONMATION  COMTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505W),  Office  of  Pesticide 
Prt)grams.  Enviranmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number.  Floor  6,  Crystal  Station  tl, 
2800  Jeffiirson  Davis  Highway. 
Arlington,  VA.  (703)  308-8327;  e-mail: 
deegBn.daveSepamail.epa.gov. 
SUPPIAKNTAFIV  MFORMATKM:  Pursuant 
to  section  18  of  the  Federal  InsecUdde, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  carbofuran  on 
cotton  to  control  aphids. 

Information  in  accordance  with  40 
CFR  part  166  was  submitted  as  part  of 
this  request.  As  part  of  this  request,  the 
Applicant  asserts  that  the  state  of 
Missouri  is  likely  to  experience  a  non- 
routine  infestation  of  aphids  during  the 
1996  cotton  growing  season.  The 
applicant  further  claims  that,  without  a 
specific  exemption  of  FIFRA  for  the  use 
of  fiowable  carbofuran  on  cotton  to 
control  cotton  aphids,  cotton  growers  in 
much  of  the  state  will  su^er  significant 
economic  losses.  The  applicant  also 
details  a  use  program  designed  to 
minimize  risks  to  pesticide  handlers 
and  applicators,  non-taiget  organisms 
(both  Federally-listed  endangered 
species,  and  non-listed  species),  and  to 
reduce  the  possibility  of  diilt  and 
nxaoB. 

The  applicant  proposes  to  make  no 
more  than  one  application  on  older 
cotton  (bloom  to  finish)  at  the  rate  of 
0.2S  lb.  active  ingredient  (a.i.)  [(8.0  fluid 
ox.))  in  a  minimum  of  2  gallons  of 
finished  spray  per  acre  by  air,  or  10 
gallons  of  finished  spray  per  acre  by 
ground  appUcation.  The  total  maTrimnip 
proposed  use  during  the  1996  growing 
season  (July  10, 1996  until  September 
30, 1996)  in  Missouri  would  be  0.25  lb. 
a.i.,  (16  fluid  oz.)  per  acre.  The 
applicant  proposes  that  the  maximum 
acraago  which  could  be  treated  under 
the  requested  exemption  would  be 
100,000  acres.  If  all  acres  were  treated 
at  the  proposed  rate;  then  25,000  lbs. 
a.i.,  (6.250  gallons  Furadan  4F 
InMcUcide/Nematidde)  would  be  used. 

This  notica  does  not  constitute  a 
dedsioD  by  EPA  on  the  applicaUon 


itself.  The  regulations  governing  section 
18  require  publicstioo  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  chemical 
(i.e.,  an  active  ingredient)  which  has 
been  the  subject  of  a  Special  Review 
within  EPA's  Office  of  Pesticide 
Programs,  and  the  proposed  use  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  under  the  previous  Special 
Review.  Such  notice  provides  for 
opportunity  lor  public  comment  on  the 
application. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
181020]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  ajn.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  *2, 1921  Jefierson  Davis 
Highway,  Arlington,  VA. 

Electronic  conmients  can  be  sent 
directly  to  EPA  at 

opp-docketOepamaiIepa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  fbrm 
of  encryption. 

The  official  record  for  this  notice,  as 
vrell  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  conunent  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Missouri  Department  of  Agriculture. 

LialafSali^M:!* 

Environmental  protection.  Pesticides 
and  pests.  Emergency  exemptions. 


Dated:  )uly  23, 1S96. 

StaphsB  L.  JofaassB, 

Dimctor.  Hef^stmtion  Division,  Office  of 
PcstidQe  Profftutu. 
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[Of>P-1S1017;  Fm,-6384-«] 
Enwf9«ncy  ExampUons 

AOBICV:  Environmental  Protection 
Agency  (KPA). 
ACTION:  Notice. 

SUtMAftY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  20  States  listed  below.  Four 
crisis  exemptions  were  initiated  by 
vsrious  States.  These  exemptioiu, 
issued  during  the  month  of  May  1996, 
except  for  the  one  in  April  1996,  are 
subject  to  application  and  timing 
restrictions  and  reporting  requirements 
designed  to  protect  the  environment  to 
the  miivimiim  extent  possible.  EPA  has 
denied  a  specific  exemption  request 
from  the  Idaho,  Michigan,  and  Montana 
Departments  of  Agriculture.  Information 
on  these  restrictions  is  available  from 
the  contact  peisons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis, 
exemptions  for  its  effective  date. 
FOR  FURTHER  MFOflHATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(7505  W),  Office  of  Pesticide  Programs, 
Enviranmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
6th  Floor,  CS  1B1,  2800  leSerson  Davis 
Highway,  Arlington.  VA  (703-308- 
8417);  e-mail: 

group.«musOepamail.epa,gov. 
SUPPt-EMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arkansas  State  Plant  Board  for  the 
use  of  imidacloprid  on  spinach  to 
control  the  green  peach  aphid;  May  2, 
1996.  to  May  20, 1996.  (MaiguiU 
Collantes) 

2.  Arkansas  State  Plant  Board  for  the 
tise  of  cypermethrin  on  mustard  greens 
and  kale  to  control  the  various  insects; 
May  17, 1996,  to  November  15, 1996. 
(Libby  Pemberton) 

3.  Colorado  and  Oklahoma 
Departments  of  Agriculture  for  the  use 
of  propazine  on  sorghum  to  control 
weeds;  May  23, 1996,  to  August  1. 1996. 
A  notice  published  in  the  Federal 
KagMar  of  April  17. 1996  (61  FR  16785; 
FRI^-53e2-4).  For  the  post  3  years  «n 
emergency  examptiui  nasi>een 
requested  and  a  complete  applicatioa 
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for  registration  has  not  been  submitted 
to  the  Agency.  Additionally,  propazine 
is  an  unregistered  chemical.  The 
situation  appears  to  be  urgent  and 
nonroutine;  with  significant  economic 
loss  anticipated  the  t>enefits  from  this 
individual  use  should  outweigh  the 
risks.  (Andrea  Beard) 

4.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
tebufanozide  on  cotton  to  control  the 
beet  atmyworms;  May  29, 1996,  to 
October  31, 1996.  (Margarita  CoUantes) 

5.  Florida  DepaitjnenI  of  Agriculture 
and  Consumer  Services  for  the  use  of 
Pirate  on  cotton  to  control  the  beet 
armywotm  and  tobacco  budworm;  May 
29, 1996,  to  October  31, 1996.  (Margarita 
Collantes) 

6.  Florida  Department  of  Agriculture 
and  Coiuumer  Services  for  the  use  of 
imidacloprid  on  citrus  to  control  brown 
citrus  aphid;  May  3, 1996.  to  May  2, 
1997.  (Dave  Deegan) 

7.  Florida  Department  of  Agriculture 
and  Constuner  Services  for  the  use  of 
imidacloprid  on  dtrus  to  control  dtnis 
leofrniner.  May  3. 1996,  to  May  2, 1997. 
(DaveDeegm) 

8.  Idaho  and  Woohington  Departments 
of  Agriculture  for  the  use  of  pirimicoib 
on  aJJEsUa  grown  for  seed  to  control 
aphids  and  lygus  bugs;  May  14, 1996.  to 
August  31, 1996.  A  notice  published  in 
the  Federal  Regiater  of  April  24. 1996 
(61  FR  18141;  FRI^-5362-3).  Pirimicarb 
is  the  only  known  pestidde  that 
provides  control  of  aphids  and  lygus 
bugs  without  inflicting  harm  to  Native 
Bee  population  following  application. 
(Manorita  Collantes) 

9.  Kentucky  and  North  Carolina 
Departments  of  Agriculture  for  the  u*e 
of  dimethomorph  on  tobacco  to  control 
blue  mold;  May  31, 1996,  to  May  31, 
1997.  A  notice  published  in  the  Federal 
RogWer  of  March  27, 1996  (61  FR 
13493;  FRL-5356-8).  The  situation 
appears  to  be  urgent  and  nonroutine; 
u*e  can  be  toxicologically  supported. 
The  uses  are  not  expected  to  result  in 
hazard  to  nonlaiget  organisms  or  surface 
and  groimdwater  based  on  information 
currently  available.  (Libby  Pemberton) 

10.  Michigan  Department  of 
Agriculture  for  the  use  of  chlorotfaolonil 
on  asparagus  to  control  purple  spot; 
May  14, 1996,  to  November  1. 1996. 
(Dave  Deegan) 

11.  Michigan  Department  of 
Agriculture  for  the  use  of  vincozolin  on 
snap  beans  to  control  gray  and  white 
moM;  May  23, 1996.  to  October  31. 
1996.  (Libby  Pemberton) 

12.  Miimesou  Department  of 
Agriculture  for  the  use  of  2.4-0  on  wild 
rice  to  control  water  plantain;  April  19, 
1996.  to  July  31. 1996.  (Margarita 
CoUantas) 


13.  Missouri  Department  of 
Agriculture  for  the  use  of  propemocarfa 
hydrochloride  on  potatoes  to  control 
late  blight;  May  28, 1996,  to  May  27, 
1997.  (Libby  Pemberton) 

14.  New  Mexico  Department  of 
Agriculture  for  the  use  of  tebufenozide 
on  cotton  to  control  beet  ormyworms; 
May  29, 1996,  to  September  30, 1996. 
(Margarita  Collantes) 

15.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  vinclozolin  on  snap  beans  to  control 
gray  and  white  mold:  May  23, 1996,  to 
September  30, 1996.  (Libby  Pemberton) 

16.  Oklahoma  Department  of 
Agriculture  for  the  use  of  cypermethrin 
on  mustard  greens  and  kale  to  control 
various  insects:  May  17, 1996.  to 
November  15. 1996.  (Libby  Pemberton) 

17.  Oklahoma  Department  of 
Agriculture  for  the  use  of  imidacloprid 
on  spinach  to  control  green  peach 
aphid;  May  2, 1996,  to  May  20, 1996. 
(Margarita  Collantes) 

18.  Oregon  Department  of  Agriculture 
for  the  xise  of  vinclozolin  on  snap  beans 
to  control  gray  and  white  mold;  May  23. 

1996.  to  October  31. 1996.  (Libby 
Pemberton) 

19.  Pennsylvania  Department  of 
Agricultiue  for  the  use  of 
dimethomorph  on  tobacco  to  control 
blue  mold;  May  31, 1996,  to  May  31, 

1997.  (Libby  Pemberton) 

20.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  vinclozolin  on 
snap  beans  to  control  gray  and  white 
moM;  May  23. 1996.  to  October  31. 

1996.  (Libby  Pemberton) 

21.  South  Carolina  Department  of 
Fertilizer  and  Pestidde  Control  for  the 
use  of  dimethomorph  on  tobacco  to 
control  blue  mold;  May  31, 1996.  to  May 
31, 1997.  (Libby  Pemberton) 

22.  Tennessee  Department  of 
Agriculture  for  the  use  of  cypermethrin 
on  mustard  greens  and  kale  to  control 
various  insects;  May  17,  1996,  to 
November  15,  1996.  (Ubby  Pemberton) 

23.  Tennessee  Department  of 
Agriculture  for  the  use  of 
dimethomorph  on  tobacco  to  control 
blue  mold;  May  31, 1996.  to  May  31. 

1997.  (Libby  Pemberton) 

24.  Virginia  Department  of 
Agriculture  and  Consumer  Services  for 
the  use  of  dimethomorph  on  tobacco  to 
control  blue  mold;  May  31. 1996,  to  May 
31. 1997.  (Libby  Pemberton) 

25.  Washington  Department  of 
Agriculture  for  the  use  of  pirimicarb  on 
vegetables  grown  for  seed  to  control 
aphids;  May  24, 1996,  to  September  14, 
1996.  (MargariU  Collantes) 

26.  West  Virginia  Department  of 
Agriculture  for  the  use  of 
dimethontorph  on  tobacco  to  control 


blue  mold:  May  31, 1996.  to  May  31. 
1997.  (Libby  Pemberton) 

27.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  sodium 
bentazon  on  succulent  peas  to  conUol 
Canada  thistle;  May  17,1996  to  July  IS, 
1996.  (Andrea  Beard) 

Crisis  exemptions  weie  initiated  by 
the: 

1.  Colorado  Department  of  Agriculture 
on  May  24, 1996,  for  the  use  of 
chlorpyrifos  on  barley  to  control  the 
Russian  wheat  aphid.  This  program  has 
ended.  (Andrea  Beard) 

2.  Montana  Department  of  Agriculture 
on  May  30, 1996,  for  the  use  of 
chlorpyrifbe  on  barley  to  control  the 
cereal  leaf  beetle.  This  program  has 
ended.  (Andrea  Beard) 

3.  North  Dakota  Department  of 
Agricultiue  on  May  1. 1996.  for  the  use 
of  carboxin  on  lentils  to  control 
ascocfayta  bli^t  This  program  has 
ended.  (Andiea  Beard) 

4.  North  Dakota  Department  of 
Agriculture  on  May  1. 1996.  for  the  use 
of  thiabendazole  on  lentils  to  control 
ascocfayta  blight.  This  progiam  has 
ended.  (Andrea  Beard) 

EPA  has  denied  a  specific  exemption 
request  frtjm  the: 

1.  Idaho  and  Montaiu  Depoitments  of 
Agriculture  for  the  use  of  trolkoxydim 
on  wheat,  barley,  and  small  gimins  to 
control  wild  oats.  The  Agency  denied 
the  exemption  because  the  situation 
does  not  appear  to  be  urgent  and 
significant  economic  losses  will  not 
occur,  since  weeds  can  be  controlled  by 
the  registered  alternative  didofop- 
methyl.  (Margarita  Collantes) 

2.  Michigan  Department  of 
Agriculture  for  the  use  of  fosetyl-al  on 
blueberries  to  control  fruit  and  root  rot. 
The  Agency  denied  the  exemption 
because  although  crop  losses  of  up  to 
20%  to  30%  have  been  reported, 
Michigan  failed  to  document  abnormal 
fluctuations  in  disease  of  the 
environment,  any  historical  crop  loss 
data  relating  to  the  spedfic  problem,  or 
evidence  of  non-efficadous  registered 
alternatives,  captan  and  benomyl's. 
comparative  performance.  (Margarita 
Collantes) 

:  7  U.S.C  136. 


Ual  ofSabiecis 

Envirtmmental  protection,  Pestiddes 
and  pests.  Crisis  exemptions. 
Dated:  |uly  19, 1996. 


DInctor.  Begitlmtlon  DIviaon,  Offka  of 
Pesticide  Progmna. 

(FR  Doc  96-10083  Piled  7-30-96: 8.-4S  am) 
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torr-itmu-,  fm.  siM-q 

PyvkWMn;  Reoetpt  of  Appllcadon  for 
EnierQency  EMuipllon,  SollcfMlofi  of 
Pubflc  ConNnefrt 

AQBiCr:  Envinminantal  Protectloo 
Agancy  lEPA). 
ACnOK  Notice. 


Y:  EPA  has  raceivad  a  spadfic 
DpUon  request  bom  the  Oeuwue 
State  Department  of  Agriculture 
Qiaraafter  refened  to  as  the 
"Applicant")  for  um  of  the  pesticide 
pyridaben,  |2-teit-butyl-5-(4-tert- 
DUtylbenzylthio)-4-chloropyTidazin-3* 
(2/^-onel.  CAS  number  96489-71-3  to 
control  European  red  mite  and  two- 
spotted  spider  mite  on  up  to  800  acres 
of  apples.  The  Applicant  proposes  the 
first  food  use  of  an  active  innedient; 
therefore,  in  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
OATiES:  Comments  must  be  received  on 
or  before  August  15, 1996. 
AOOHESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-lBlDig,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7S06C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Crystal  Mall  *2, 
1921  ]e%rson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail]  to:  opp- 
docket9epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  fioim 
must  be  identified  by  the  docket  number 
lOPP-1810191.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
oidine  at  many  Federal  Depository 
Libraries.  Additional  information  tm 
electronic  submissions  can  be  found 
below  in  this  document. 

Inlormation  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
put  or  all  of  that  information  as  (CBI). 
InfonnaUon  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
mntain  CBI  must  be  provided  by  the 


submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prios-  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
feSsrson  Davis  Highway,  Arlington,  VA, 
bttm  8  ^m.  to  4:30  p.m..  Monday 
through  Friday,  except  legal  holidays. 

Fon  Fvimcn  mfoiwation  contact:  By 

mail:  Pal  Cimlno,  Registiatlan  Division 
(7S0SW),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  niunber 
6th  Floor,  Crystal  Sution  #1 ,  2800 
)eil8raon  Davis  Highway,  Arlington,  VA. 
(703)  308-8328;  e-mail: 
cimino.patOepainail.epa.gov. 
SUPflBKNTAKV  MTOIMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue  a 
specific  exemption  for  the  use  of  the 
miticide  pyramite  which  contains  the 
registBred  active  ingredient,  pyridaben, 
to  control  European  red  mite  and  two- 
spotted  spider  mite  on  up  to  600  acres 
of  apples  in  Delaware.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  Applicant  states  that  European 
red  mite  is  the  meet  important  acarine 
pest  of  apples  in  Delaware  and 
neighboring  states.  Populations  of 
European  red  mite  and  two-spotted 
spider  mite  build  up  during  the  growing 
season  and  are  aggravated  by  hot,  dry 
weather.  Mites  feed  on  apple  leaves  and 
can  cause  fruit  size  and  color  reduction 
and  debilitation  of  tree  health  resulting 
in  decreased  yields  in  subsequent  years. 
The  primary  cause  of  the  emergency 
condition  is  the  voluntary  withdrawal  of 
the  use  of  propaigite  (Omite)  on  apples 
by  Uniroyal  Corporation.  Proparglte  was 
the  primary  mitidde  of  choice  for  .mid 
to  late  season  mite  control  because  of  its 
fit  into  Delaware  Apple  Integrated  Pest 
Management  (1PM)  systems.  Propargite 
was  cost  effective,  efficacious,  did  not 
have  mite  resistance  problems  and  fit 
well  into  IPM  systems  because  it  did  not 
adversely  impact  mite  predators.  The 
applicant  indicates  that  alternative, 
registered  mitiddes  are  not 
recommended  because  either  mite 
populations  have  developed  resistance 
to  them  and/or  they  adversely  impact 
mite  predator  populations  and  disrupt 
IPM  apple  systems. 


This  is  the  first  year  that  the 
Applicant  has  requeated  this  pestidde 
for  any  use.  Delaware  has  approximately 
800  acres  of  apples  in  production  all  of 
which  are  subject  to  mite  infestations. 
Applications  of  pyramite  would  be 
mode  to  apples  via  grotud  application 
methods  (dilute  or  airfalast  sprayers) 
between  July  and  early  September  1996. 
Application  rates  range  from  4.4  -  6.6 
ounces  formulated  product/acre  for 
European  red  mite  control  and  6.6  - 
13.2  ounces  formulated  product/acre  for 
two-spotted  spider  mite  control  The  use 
of  pyramite  is  limited  to  2  complete 
applications  per  acre  per  year  (this 
includes  4  split  applications  using 
attemote  row  middle  spray  methods) 
and  will  not  exceed  26.4  ounces  of 
formulated  product  per  acre  per  year. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  »«fl«-«— 
and  solidt  public  comment  on  an 
application  for  a  spedfic  exemption  If 
an  emergency  exemption  proposes  use 
of  a  new  chemical  (40  CFR  166.24). 

A  record  has  been  established  for  this 
notice  under  docket  number  |OPP- 
181019)  (induding  connnents  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
induding  printed,  paper  versions  of 
electronic  comments,  which  does  not 
indude  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pestidde  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  *2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent  / 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Electronic  conmients  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  conunents  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  begirming  of  this 
document.  Accordingly,  intere^ed 
persons  may  submit  written  views  on 
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tliis  subject  to  the  Field  Opeiatioas 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Delaware  State  Department  of 
Agriculture. 

UatofSobjacIa 

Enviroiunental  protection,  Pestiddes 
and  pests.  Emergency  exemptions. 
Dated:  July  16, 1998. 

>L.| 


DUtctor,  Regiimtion  Dhrition.  Office  of 
Fttticide  Programt. 

(FR  Doc  96-19079  Piled  7-30-96:  8:45  ami 


(PF-6S3;  Fra.-63M-q 


ofFlllnga 

AQEMCV:  Environmenlal  Protection 

Agency  (EPA). 

ACTION:  Notice. 

MMMART:  This  notice  aimounces  the 
initial  filings  of  pestidde  petitions  (FP) 


and  proposing  the  establishment  of 
regulations  for  residues  of  certain 
pestidde  chemicals  in  or  on  various 
agricultural  commodities. 

DATES:  Comments,  identified  by  the 
docket  number  [PF-6e3),  must  be 
received  on  or  before  August  30. 1996. 


8:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  «2, 1921 
JeSsrson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  alao  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
dockeiaupamall.epa.gov.  Electronic 
conunents  must  be  submitted  as  an 
ASCn  file  avoiding  the  uae  of  spedal 
characters  and  any  form  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPeried  5.1 
file  format  or  ASCII  file  format  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PF-663].  Electronic  conunents  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 


information  on  electronic  submisaioiis 
can  be  found  below  in  this  document 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  ma:Aing  any 
part  or  all  of  that  information  as 
"Confidential  Business  Informatioa" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disdoeed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  dlsdosed  publidy 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  pjn., 
Monday  through  Friday,  exduding  legal 
holidays. 

FOR  FURTHER  MFOMMTION  CONTACT:  By 
mail:  Registration  Division  (7S0SC), 
Office  of  Pestidde  Programs. 
Environmental  Protection  Agency.  401 
M  St,  SW.,  Washington,  DC  20460.  In 
person,  contact  the  PM  named  in  eet^ 
petition  at  the  following  office  location/ 
telephone  number 


Product  Manager 


Georga  LaRooca  (PM 

13). 
Connfa  Welch  (PM  21) 


once  localiatVlelephona  nunOaiftHnai 


Rm.  204,  CM  #2, 703-306-8100,  frrnait  laroocageofge»epamal.«pe.BO». 
Rm.  227.  CM  «,  703-305-6228,  agnail:  walotvoonnla©epama«.epe.gov. 


Aditaaa 


1921  Jaflaraon  Devts  Hwy.  Ar- 

inglon.VA 
Do. 


SUFPLEMENTARY  INFORMATION:  EPA  has 
received  pestidde  petitions  as  follows 
proposing  the  amendment  of  regulations 
for  residues  of  certain  pestidde 
chemicals  in  or  on  various  agricultural 
coimnodities. 

Initial  FUingi 

1.  PP 6F4738. Gawa. P.O.Box 5569. 
Yuma,  AZ  85366-5569.  proposes  to 
amend  40  CFR  180.448  by  establishing 
tolerances  for  the  combiited  residues  of 
the  acaridde  hexythiazox.  trans-5-(4- 
dUorophenyl)-NiydohBxyl-4-methyl-2- 
oxothiazolidine-3-carfaoxamide  and  its 
metabolites  containing  the  (4- 
chlorophenyl)-4-methyl-2-oxo-3- 
thiazolidine  moiety  (expressed  as  parts 
per  million  of  the  parent  compotmd)  in 
or  on  the  following  coimnodities:  milk, 
at  0.05  parts  per  nUUion  (ppm),  cattle, 
meat  and  cattle,  ht  at  0.05  ppm,  cattle, 
mbyp  (meat  byproducts)  at  0.1, 
almonds,  nutmeet  at  0.2  ppm,  stone 
buits  (except  plums)  at  1  ppm  and 
almonds,  hulls  at  10  ppm.  (PM-13) 

2.  PP  SF4707.  AgrEvo  USA  Company, 
2711  Centervills  Road,  Wilmington,  DE 


19808,  proposes  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for  the 
combined  residues  of  the  fimgidde 
Propamocarb  Hydrochloride  (propyl  13- 
(dijiiethylaiBino)propyl]  carbamate 
hydrochloride)  and  its  metabolites, 
determined  as  propamocarb  free  base 
(propyl  |3-(dimethylainino)propyll 
carbamate)  in  or  on  potatoes,  meat,  and 
milk  raw  agricultural  commodities  at 
0.05  ppm.  The  analytical  method  for 
determining  residues  is  by  N-FID/GLC 
orMSD/GLC(PM-21) 

A  record  has  been  estabUshed  for  this 
notice  under  docket  ntmiber  [PF-e63] 
(induding  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
induding  printed,  paper  versions  of 
electnmic  comments,  which  does  not 
indude  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  am.  to 
4:30  p.m.,  Monday  through  Friday, 
exduding  legal  holidays.  The  public 
recordlslocated  in  Rm.  1 132  of  the . 
PubUc  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506Q.  Office  of  Pestidde  Programs, 


Environmental  Protection  Agency, 
Crystal  Mall  «2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electrtmic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamaiLepa.9CW 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  chaiaders  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  offidal  rulemaking  record  is  the 
paper  record  mointairsed  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document 
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LWofSnbiKts 

Environmental  protection. 
Agricultural  cainmoditim.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
lequiiaments. 

Authority:  7  U.S.C.  13e«. 

Dalsd:  July  18, 1996. 


Dmctor,  Begistrotion  DivalOB.  Office  of 
Pesticide  Prxjgmms. 

IFR  Doc.  96-19060  Filed  7-aO-«e;  »AS  ami 


(PP  BQ4M6  and  «C4raWTaM;  FRL  S382- 

Monaento  Agileultufal  Company, 
CstaUMiment  of  Exemptions  from 
Requtrament  of  Tolerancae 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


:  EPA  has  established 
exemplLDns  from  the  requirement  of 
tolerances  for  the  combined  residues  of 
the  plant  pesticide  Bacillus 
thuiingiensis  CryIA(b)  delta-endotoxin 
and  the  genetic  material  necessary  for 
its  production  and  for  the  plant 
pesticide  inert  ingredient  CP4  EPSPS 
protein  and  its  regulatory  regions  in  or 
on  certain  raw  agricultural 
commodities. 

DATES:  These  temporary  examptions 
from  the  requirement  of  tolerances 
expire  April  25.  1997. 
K»  FURTMER  INFOflMATION  OONTACT:  By 
mail:  Michael  Mendelsohn. 
Biopesticides  and  Pollution  Prevention 
Division  (7501W),  OfBce  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm,  Crystal  Station.  5th  Fl.. 
2800  Crystal  Drive.  Arlington.  VA.  (703) 
308-8712;  e-mail: 

mendelsohn.mikBdepamail.epa.gov. 
8WPLBNENTARY  INFORMATION:  Monsanto 
Agricultural  Company,  700  Chesterfield 
Parkway  North.  St.  Louis.  MO  63198. 
has  requested  in  pesticide  petitions  (PP) 
5C449S  and  6E4709  the  estabhshment 
of  exemptions  horn  the  requirement  of 
tolerances  in  or  on  certain  raw 
agricultural  commodities  as  follows: 

1.  Pesticide  petition  (PP)  SC449S  has 
established  an  exemption  frtsm  the 
requirement  of  a  tolerance  fiv  the 
combined  residues  of  the  plant  pesticide 
BadUvs  thuringiensis  CryIA(b)  delta- 
endotoxin  and  the  genetic  material 
necessary  for  its  production  in  com, 
when  used  as  a  plant  pesticide  in  all 


raw  agricultural  commodities  of  field 
corn,  sweet  corn,  and  popcorn. 

2.  Pestidde  petition  (PP)  6E4709  has 
established  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
combined  residues  of  the  plant  pesticide 
inert  ingredient  CP4  EPSPS  protein  and 
the  genetic  material  necessary  for  its 
production  in  corn  when  used  as  a  plant 
pesticide  inert  ingredient  in  all  raw 
agricultural  commodities  of  field  com. 
sweet  corn,  and  popcorn. 

These  temporary  exemptions  from  the 
requirement  of  tolerances  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  524-EUP-82, 
which  is  being  issued  under  the  Federal 
Insecticide.  Fungicide,  and  Itodenticide 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396.  92  SUt.  819;  7  U.S.C  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  exemptions  from 
the  requirement  of  tolerances  will 
protect  the  public  health.  Therefore,  the 
temporary  exemptions  from  the 
requirement  of  tolerances  have  been 
esUblished  on  the  condition  that  the 
pestiddes  lie  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  foUowins  provisions: 

1.  The  total  amount  of  the  active 
ingredients  to  be  use  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Monsanto  Agricultural  Company 
must  immediately  notify  the  EPA  of  any 
findings  frtnn  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  temporary  exemptions  from  the 
requirement  of  tolerances  expire  April 
25, 1997.  Residues  remaining  in  or  on 
all  raw  agricultural  commodities  after 
this  expiration  date  will  not  be 
considered  actionable  if  the  pesticides 
are  legally  applied  during  the  term  of. 
and  in  accordance  with,  the  provisions 
of  the  experimental  use  permit  and 
temporary  exemptions  from  the 
requirement  of  tolerances.  These 
temporary  exemptions  from  the 
requirement  of  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pestidde  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  fi-om  the 
requirement  of  section  3  of  Executive 
Order  12866. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  bom  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  eSect  was  published  in 
the  Federal  Ragiatar  of  May  4. 1981  (46 
FR  24950). 

Autlwrily:  21  U.S.C  346a(i). 
List  of  Subjects 

Environmental  protection, 
AdministaUve  practice  and  pnxsedure. 
Agricultural  commodities,  Pestiddes 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  18. 1996. 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
ProgFoms. 

(FR  Doc.  96-19456;  Filed  7-30-06;  6:45  un't 

MLUNO  COM  WiM  M  T 


[PP  4044W  and  5E4S61/TaM;  FRL  S382- 

Northnip  King  Corporation;  Extension 
of  Examptions  from  tlaqiilfemsnt  of 
Toierancaa 

AQEHCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  extended  exemptions 
from  the  requirement  of  tolerances  for 
the  combined  residues  of  the  plant 
pestidde  Bacillus  tharingiensis  CryIA(b) 
delta-endotoxin  and  the  genetic  material 
necessary  for  its  production  (plasmid 
vector  pZ01502)  and  for  the  plant 
pesticide  inert  ingredient 
phosphinothricin  acetyltransferase  and 
the  genetic  material  necessary  for  its 
production  (plasmid  vector  pZ015Q2)  in 
or  on  certain  raw  agricultural 
conunodities. 

DATES:  These  temporary  exemptions 
from  the  requirement  of  tolerances 
expire  April  17, 1997. 
FOR  FURTHER  INFORMATION  OONTACT:  By 
mail:  Michael  Mendelsohn, 
Biopesticides  and  Pollution  Prevention 
Division  (7501 W).  Office  of  Pestidde 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
IX:  20460.  OfBce  location  and  telephone 
number  Rm.  Crystal  Station,  Sth  Fl., 
2800  Crystal  Drive,  Arlington,  VA,  (703) 
308-8712:  e-mail: 
mendelaohn.inike^pamail.epa.gov. 
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tUPPLBKNTARV  MPORMATION:  EPA 
issued  a  notice,  which  was  publiahed  in 
the  Federal  Ragiiler  of  Fdiruary  14, 
1996  (61  FK  5772),  announcing  the 
establishment  of  exemptions  from  the 
lequiiement  of  tolenncee  in  or  on 
certain  raw  igiiciiltuial  commodities  as 
follows: 

1.  Pestidde  petition  (PP)  4G440g  has 
extended  an  exemption  from  the 
requirement  of  a  tderance  for  the 
combined  residues  of  the  plant  pestidde 
Bacillus  thurinffensit  CryIA(b)  delta- 
endotoxin  and  the  genetic  material 
necessary  for  ita  production  (plasmid 
vector  pZ01502)  in  com,  whtni  used  as 

a  plant  pestidde  in  all  raw  agricultural 
commodities  of  field  com,  sweet  com, 
andpopcom. 

2.  Pestidde  peUtion(  PP)  SE4SS1  has 
extended  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
combined  residues  of  the  plant  pestidde 
inert  ingredient  phosphinothricin 
acetyltiansferase  and  the  genetic 
material  necessary  for  its  production 
(plasmid  vector  pZO1502)  in  com,  when 
used  as  a  plant  pestidde  inert 
ingredient  in  all  raw  agricultural 
commodities  of  field  com,  sweet  com, 
and  popcorn.  These  tolerances  were 
issued  in  response  to  pestidde  petitions 
(PP)  4G4409  and  SE45S1.  submitted  by 
Nortfamp  King  CorparaUon,  7500  Olson 
Memorial  Hwy.,  Golden  Valley,  IvIN 
55427. 

These  temporary  exemptions  from  the 
requirement  of  tolerances  have  been 
extended  to  permit  the  continued 
marketing  ofthe  above  raw  agricultural 
coxiunoditiea  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  e7979-^UP-l, 
which  is  being  extended  under  the 
Federal  Insectidde,  Ftmgidda,  and 
Rodentidda  Act  (FtFRA),  as  amended 
(Pub.  L.  95-396, 92  Stat  819;  7  U.S.C 
136). 

Tlie  sdentific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  detemiined  that  the  extension  from 
the  requirement  of  tolerances  will 
protect  the  public  health.  Therefore,  the 
temporary  exemptions  from  the 
requirement  of  tolerances  have  been 
extended  on  the  condition  that  the 
pestiddes  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  ibUowing  provisions: 

1.  The  totu  amount  of  the  active 
ingredients  to  be  use  must  not  exceed 
the  quantity  authorixed  by  the 
expnimental  use  permit 

2.  Noithnip  King  Corporation  must 
immediately  notify  the  Q^A  of  any 
Bnding«  fccon  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 


request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

Theee  temporary  exemptions  from  the 
retiuirement  of  tolerances  expire  April 
17, 1997.  Residues  remaining  in  or  on 
the  above  raw  agricultural  commodities 
after  this  expiration  date  will  not  be 
considered  acUooable  if  the  pestiddes 
are  legally  applied  during  the  term  of, 
and  in  accordance  with,  the  provisions 
of  the  experimental  use  permit  and 
temporary  exemptions  from  the 
requirement  of  tolerances.  These 
temporary  exemptions  from  the 
requirement  of  tolerances  may  be 
revoked  if  the  experimental  tise  permit 
is  revoked  or  if  any  experience  with  or 
sdentific  data  on  this  pestidde  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  OfBce  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirementa  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  eBect  was  published  in 
tiie  Federal  Rei^tfar  of  May  4, 1981  (46 
FR  24950). 

Airtbariir  21  U.S.a  34«a()). 
UalarSnbiacis 

Environmental  protection, 
Administative  practice  and  procedure, 
Agricultural  commodities,  Pestiddes 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  July  18, 1996. 

Jaiwt  L  Auilemiu. 

Acting  Dinctor,  Biopesticidet  and  PO0u(ian 
Piwmntion  Division,  Office  of  Pesticide 


[FR  Doc  9e-194M;  Piled  7-30-96: 8:45  am) 


(PP  90SnVn»,  FRL  5387-1) 

TralomsliHin;  Estabilahmantof 
Tampofary  Totsraneas 

AOBtCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


:  EPA  has  established 

temporary  tolerances  for  residues  of  the 

insectidde  tralomethrin  in  or  on  certain 


raw  agricultural  coirunoditiea.  These 
temporary  tolerances  were  requested  by 
AgrEvo  USA  Company. 
OATEK  These  temporary  loletaDoas 
expire  )tme  1, 1907. 
FOR  FWmCR  SWOMIAIKM  contact:  By 
mail:  George  LaRocca.  Product  Manager 
(PM)  13.  Registration  Division  (7Sa5C). 
Office  of  Pestidde  Programs, 
EnviroiuDental  Protection  Agaocy.  401 
M  St,  SW..  Washington.  IX:  20460. 
Office  location  and  telephone  number 
Rm.  202,  CM«2, 1921  leflerson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
6100;  e-mail: 

laTooca.gearge4epaiiiail.epa.gov. 
WPPIBKNTANY  MFORMAIION:  AgtEvo 
USA  Co.,  Little  Falls  Center  One,  2711 
Centerville  Rd.,  Wilmington.  DE 19808, 
has  requested  in  pestidde  petition  (PP) 
9G3774.  the  establishment  of  temporary 
tolerances  for  residues  of  the  insectidde 
tralomethrin  (Ifl,  3S)  3  [(1'  flS)  (1'  X  X 
.2'-tetrabrp.  petju;)l-2.  2- 
dimethylcydopropanecarboxybc  add 
(s)-a-cyano-3-phenoxyt)enzyl  ester  in  or 
on  the  raw  agricultural  commodities 
tomato  at  0.20  parts  per  million  (ppm); 
fot  of  catUe.  goats,  bogs,  horses,  and 
sheep  at  0.10  ppm:  meat  of  cattle,  goaU, 
hogs,  horses,  and  sheep  at  0.01  ppm; 
meat  byproducta  of  canle,  goeU,  hogs, 
horses,  sheep  at  0.01  ppm  and  milk  at 
0.02  ppm,  and  a  food/feed  additive 
petition  is  being  established  for  tomato 
products  (piuee)  at  1.0  ppm;  tomato 
pomace  (wet)  at  1.50  ppm,  and  tonuto 
pomace  (dry)  at  4.0  ppm.  These 
temporary  tolerances  will  permit  the 
marketing  of  the  above  raw  agricultural 
conunodities  when  treated  in 
accordance  with  the  provisions  of  the 
experimental  use  permit  34147-EUP-2, 
which  is  being  issued  under  the  Federal 
Insectidde,  Fungidde,  and  Rodentidde 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396,  92  Stat  819:  7  U.S.C.  138). 

The  sdentific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  proted 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
established  on  the  condition  that  the 
insectidde  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  fbUowins  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
expcnimental  use  permit. 

2.  AgrEvo  USA  Co.,  must  immediately 
notify  the  EPA  of  any  findings  fitun  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
poformance  and  on  request  make  the 
records  available  to  any  authorized 
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officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  )une  1, 1997.  - , 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  niw  agricultural 
commodities  after  this  expiration  date 
tvill  luK  be  considered  actionable  if  the 
insecticide  is  legally  appUed  during  the 
term  of,  and  in  accordance  virith,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  insecticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  bom  the 
requirement  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  C  96- 
354.  94  Stat  1164,  S  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  efiect  was  published  in 
the  Federal  Ragiatar  of  May  4, 1961  (46 
FR  24950). 

r  21  U.S.C  34aa(j). 


Ust  of  SnMacts 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  )uly  22, 199a 


Director,  Registmtion  Division,  Office  of 
Pesticide  Progmms. 

(FK  Doc  96-19329  Filed  7-30-96:  S:4S  am) 


(PP  3042S6n'aM;  FRL  5M»-«| 

TrakMiMthrin  and  Ha  MatabdHn; 
EataUMMiMfit  of  Tamporary 


AGBtCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
combined  insecticide  treJomethhn  and 
its  metabolites  in  or  on  certain  raw 
agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
AgrEvo  USA  Company. 


DATES:  These  temporary  tolerances 
expire  June  1, 1997. 

FOR  FUmrCR  MFOMMTKM  CONTACT:  By 

mail:  Goarge  LaRocca,  Product  Manager 
(PM)  13,  Registration  EKvision  (7S05C), 
Office  of  Pesddde  Programs, 
Enviroiunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  locatlCHi  and  telephone  niunber 
Rm.  202,  CM«2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
6100;  e-mail: 
Urocca.georgeSepamail.epa.gov. 

SUPnaeiTARY  information:  AgrEvo 
USA  Co.,  little  Falls  Center  One,  2711 
Centerville  Rd..  Wihnington.  DE  19808, 
has  requested  in  pestidde  petition  (PP) 
3G4Z56,  the  establishment  of  temporary 
tolerances  for  residues  of  the  combined 
insecticide  tralomethrin  (lA,  3SJ  3 
(d'flS)  (1',  2',  2',  2'-tetrBbromoethyl))-2, 
2-dimathylcyclopropanecariwxyUc  add 
(s)-<i-cyano-3-phenoxybenzyl  ester  and 
its  metabolites  cis-dehametiuin  (S)- 
alpha-cyano-3-phenoxybenzyl  (lA,  3fl)- 
3-(2,  2-dibr(Bnovinyl)-2,  2- 
dimethylcycIopranecarfaoxylBtel  and 
trans-deltamethrin  ^/'S)-alpha-cyano-3- 
phenoxybenzyl  (IS,  3H)-3-(2, 2- 
dibromovinyl)-2,  2- 
dimelbylcyclopropanedcarboxylate  in 
or  on  the  raw  agricultural  commodities 
sorghum  grain  at  O.S  part  per  milUon 
(ppm);  soighum  fodder  at  1.0  ppm  and 
sorghum  forage  at  0.5  ppm.  These 
temporary  tolerances  will  permit  the 
marketing  of  the  above  raw  agricultural 
commodities  when  treated  in 
accordance  with  the  provisions  of  the 
experimental  use  permit  34147-EUP-6, 
which  is  being  issued  under  the  Federal 
Insectidde.  Fungicide,  and  Rodentidde 
Act  (FIFRA).  as  amended  (Ihib.  I-  95- 
396,  92  Stat.  819;  7  U.S.C  136). 

The  sdentj^c  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
established  on  the  condition  that  the 
insectidde  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit 

2.  AgrEvo  USA  Co.,  must  immediately 
notify  the  EPA  of  any  ^dings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 


These  tolerances  expire  June  1, 1997. 
Reaiduea  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
insecticide  is  legally  applied  during  the 
term  of.  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  Iw  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  sdentific  data 
on  this  insectidde  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Regiatar  of  May  4. 1981  (46 
FR  24950). 

Anlhority:  21  U.S.C  34ea(|). 

Liai  of  Subiects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agrictdtural  commodities,  Pestiddes 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  )aly  22. 1996. 

Stsphan  L.  Johnson , 

Director,  Begistration  Division,  Office  of 
Pestrcide  Progrtsms. 

(FR  Doc.  96-19328  Filed  7-30-96:  S:4S  ami 

aaijwa  com  ww  so  f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notica  eH  Public  Infoniurtlon 
Collaetiona  Baing  Ravlawad  by  tha 
Fadarai  Cofniminlcatlona  Commlaslon 

July  26,  1996. 

SUMMARY:  The  Federal  Communications 
Commissicm,  as  part  of  its  continuing 
eRbrt  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agendes  to  take  this 
opportunity  to  comment  on  the 
following  iJofonnation  collection,  as 
required  by  the  Paperwork  I^eduction 
Ad  of  1995,  Public  l^w  104-13.  An 
agency  may  not  condud  or  sponsor  a 
collection  of  information  unless  it 


I    aAt-  J_ 
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displays  a  currently  valid  control 
number.  No  person  shall  be  subjed  to 
any  penalty  for  hiling  to  comply  with 
a  collection  of  information  subjed  to  the 
Paperwork  Reduction  Ad  (PRA)  that 
does  not  display  a  vaUd  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  wliether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  uUhty ,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
induding  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  September  30, 1996. 
AOORESSES:  Dired  aU  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway6fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway^ccgov. 

SUPPLEMENTARY  INFORMATION: 

OUB  Approval  No.:  None. 

Title:  47  CFR  Section  64.1510— 
Billing  Disclosure  Requirements  for  Pay- 
Per  Call  and  Other  Information  Services. 

Form  No.:  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  or  other  for 
profit,  induding  small  businesses. 

Number  of  Respondents:  1,350. 

Estimated  Hour  Per  Response:  40 
hours  per  response  (avg.). 

Total  Annual  Burden:  54,000. 

Needs  and  Uses:  47  CFR  64.1510 
imposes  reqiiirements  on  common 
carriers  that  bill  telephone  subscribers 
for  pay-perKall  and  other  information 
services.  The  requirements  are  intended 
to  ensure  that  consumers  understand 
their  rights  and  responsibilities  with 
resped  to  these  services. 

OMB  Approval  No.:  None. 

Title:  47  CFR  64.1504— Disdosure 
Requirements  for  Information  Services 
Provided  Throtigh  ToU-Free  Numbers. 

Form  Ato.;  N/A. 

Type  of  Revievr  New  Collection. 

Respondents:  Businesses  or  other  for 
profit,  including  small  businesses. 

Number  of  Respondents:  3750. 

Estimate  Hour  Per  Response:  2.8 
Hours  (avg.). 


Tofa7  Annual  Burden:  10,500. 

Needs  and  Uses:  47  CFR  64.1504 
imposes  disdosure  requirements  on 
entities  that  use  toll-free  numbera  to 
provide  information  services.  The 
requirements  are  intended  to  ensure  that 
callers  to  toll-free  numbers  are  (1) 
informed  if  charges  will  be  levied  and 
(2)  receive  the  iiifotmation  necessary  to 
make  an  informed  decision  whether  to 
purchase  an  information  service. 

OMB  Approval  No.:  None. 

Tjtfe:  47  CFR  64.1509-^}i9dosure 
and  Dissemination  of  Pay-P«'<:all 
Information. 

Form  No.;  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  or  other  for 
profit,  including  small  busine&^es. 

Number  of  Respondents:  25. 

Estimate  Hour  Per  response:  410 
hours  (avg.). 

Total  Annual  Burden:  10,250. 

Needs  and  Uses:  47  CFR  64.1509 
imposes  requirements  on  common 
carriers  that  assign  telephone  numliers 
to  pay-per-call  services.  The 
requirements  are  intended  to  ensure  that 
consumers  understand  their  rights  and 
responsibilities  with  respect  to  these 
services. 

OMB  Approval  No.:  3060-0168. 

Title:  Section  43.43 — Reports  of 
proposed  Changes  in  Depredation 
Rates. 

Form  No.:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Businesses  or  other  for 
profit 

Number  of  Respondents:  12. 

Estimated  Time  Per  Response:  7,500 
hours. 

Total  Annua]  Burden:  90,000. 

Needs  and  Uses:  Dominant 
communication  common  carriers  with 
annual  operating  revenues  of  SI 00 
million  or  more  are  required  to  file  a 
report  showing  any  proposed  changes  to 
their  depredation  rates  schedule 
pursuant  to  47  CFR  Section  43.43.  The 
information  filed  is  used  by  the 
Commission  to  establish  the  proper 
depreciation  rates  to  be  charged  by  the 
carriers. 

OMB  Approval  No.:  3060-0165. 

Title:  Records  to  be  Maintained  and 
ReporU  to  be  Filed— Part  41  Franks, 
Section  41.31. 

Fonn  No.:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Businesses  or  other  for- 
profit 

Number  of  Respondents:  68. 

Estimated  Time  Per  Response:  6 
hours. 

Total  Annual  Burden:  408. 

Needs  and  Uses:  Subjed  carriers  are 
required  to  maintain  records  in  such 


manner  ao  that  if  ordered  by  the  Fed«al 
CammunicatioDS  Commission,  the 
carriers  could  furnish  a  report  showing 
every  person  holding  a  telephone  or 
telegraph  frank.  This  data  reports  every 
person  who  has  received  free  service. 
The  regulated  carriers  are  the  afiected 
public. 

OMB  Approval  No.:  306(M)147. 

Title:  Section  64.804— Exteruiao  of 
Unsecured  Credit  for  Interstate  and 
Foreign  Communications  Services  to 
Candidates  for  Federal  Office. 

Form  No.:  N/A. 

Type  of  Review:  ExtensioiL 

Respondents:  Businesses  or  other  for- 
profit 

Number  of  Respondents:  13. 

Estimated  Time  Per  Response:  8 
hours. 

Total  Armual  Burden:  208  hours. 

Needs  and  Uses:  Commuiiicatioiu 
common  carriers  with  operating 
revenues  exceeding  SI  million  who 
extend  unsecured  credit  to  a  candidate 
or  person  on  behalf  of  such  candidates 
for  Federal  office  must  file  with  the  FCC 
a  report  including  due  and  outstanding 
balances.  The  information  is  used  for 
monitoring  purposes. 

OMB  Approval  No.:  3060-0056. 

Title:  Registration  of  Telephone  and 
Data  Terminal  Equipment 

Form  No.:  FCC  Form  730. 

Type  of  Review:  Revised  Collection. 

Respondents:  Businesses  or  other  for- 
profit,  including  small  businesses. 

Number  of  Respondents:  2.400. 

Estimated  Time  Per  Response:  24 
houra  (avg.). 

Total  Annual  Burden:  57,600  hours. 

Needs  and  Uses:  FOC  Form  730  is 
used  by  equipment  manufadurers  to 
register  telephone  and  data  terminal 
equipment.  The  information  is  used  by 
the  Commission  staff  to  identify 
improperly  designed  equipment  whidi 
may  harm  the  nation's  telephone 
network. 

OMB  Approval  No.:  3060-0579. 

Title:  Ex{>anded  Intettxiimection  with 
Local  Telephone  Company  FadliUes  for 
Interstate  Switched  Transport  Services. 

Form  No.:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Businesses  or  other  for- 
profit 

Number  of  Respondents:  16. 

Estimatad  Time  Per  Response:  124.75 
houra. 

Total  Annual  Burden:  1,996  hours. 

Needs  and  Uses:  Local  exchange 
carriera  are  required  to  make  tariff 
filings  (1)  to  provide  new  switched 
transport  expanded  intercoimection 
services,  and  (2)  to  comply  with  new 
Commission  standards  governing 
nonrecurring  charges. 


Fxlarai   Kaariatar    /   Vnl     R1      Mn     tAa    I    VU.,!. 
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OMB  Approval  No.  3060-0577. 

77l7e.  Expanded  Interconnection  with 
Local  Telephone  Company  FaciUUea. 

Fom  No.:  N/A. 

Type  of  Review:  Extension. 

Rapondents:  Businasaes  or  other  for^ 
prafil. 

Number  of  Respondents:  16. 

BsUmated  Time  Per  Response:  15 
hours. 

TolaJ  Annual  Burden:  240  hours. 

Needs  and  Uses:  Local  exchange 
carriers  are  required  lo  nuke  tariff 
.filings  (1)  to  provide  public  notice  of 
"6^  look"  opportunity  at  their  offices, 
and  (2)  to  comply  with  new 
CommissioD  standards  governing 
nonrecurring  reconfiguration  chaiges, 
expanded  intercoimection  connection 
charge  rate  structure  and  &esh  look. 

QMS  Approval  No. :  3060-0076. 

Titk:  Annual  Employment  Report  for 
Common  Carriers. 

Form  Ato.;  FtX  Report  395. 

Type  of  Review:  Extension. 

Respondents:  Businesses  or  other  for- 
profit,  including  small  businesses. 

Number  of  Respondents:  l,20a 

Estimated  Time  Per  Response:  i  hour. 

Total  Annual  Burden:  1,200  hours. 

Needs  and  Uses:  The  Aimual 
Employment  Report  is  submitted  by 
certain  common  carrier  licensees  and 
permittees.  The  data  is  intended  to 
assess  compliance  with  equal 
employment  opportunity  requirements. 
Data  is  used  by  the  FCC,  Congress,  the 
U.S.  Commissioa  on  Qvil  Ri^ts,  EEOC, 
NTIA  and  public  interest  groups. 

Federal  Communicatioiu  Commlfsioa 
Williaa  r.  CMan. 

Acting  Secretary. 

IFR  Doc.  96-19499  Filed  7-30-96:  S:4S  ami 


NiMictt  of  PubSc  Infufnieliuci 
CoOectloiM  SubmHted  to  OMa  for 
Review  and  Approval 

July  26, 1996. 

SIBMART:  The  Federal  CUmimunications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  ollter  Federal  agencies  to 
take  this  opporttmity  to  comment  on  the 
following  proposed  and/or  continuing 
•  information  collections,  as  required  1^ 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  coUacUon  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subiect  to  any  penalty 
for  bailing  to  comply  with  a  collection 
of  information  sublet  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 


Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
infotmaHon  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissiona 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
informatioa  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collectioa  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
MTEK  Written  comments  should  be 
submitted  on  or  before  August  30, 1906. 
If  yoo  anUripate  that  you  will  be 
sutunitting  commeots,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

AOOnesaeS:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications.  Room  234, 1919  M 
St.,  N.W.,  Washington,  DC  20554  or  via 
inteinat  to  dcanway4fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street.  N.W., 
Washington,  DC  205O3  or 

fain t6al  .eop.gov. 

FOn  FURTHet  MPOMIATKM  COHT  ACT:  For 
additional  information  or  copies  of  the 
information  collectiona  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconwayAfcc.gov. 

SUPPLBMITAIIV  MPOMMTION: 

OMB  Approval  Number:  3060-0641. 

Title:  Notification  to  File  Progress 
Report 

Form  No.:  FCC  218-L 

Type  of  Review:  Revision  of  an 
Existing  Collection. 

Respondents:  Individuals  and 
bous^olds:  Business  or  other  for-profit 

Number  of  Respondents:  587. 

Bstimatea  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  587  hours. 

Total  Aimual  Cost:  SO  per  respondent 
to  provide  the  information. 

Needs  and  Uses:  Section  95.833 
requires  that  each  IVDS  licensee  file  a 
progress  report  at  the  conclusion  of  each 
benchmark  period  to  inform  the 
Commission  of  the  construction  status 
of  the  system.  The  data  is  used  by  the 
Commission  staff  to  determine  whether 
the  licensee  is  entided  to  their 
authorization  to  operate.  Prom  this  data, 
the  Commission  is  able  to  confirm  that 
service  has  been  made  available  to  at 
least  50  percent  of  the  population,  or 
land  area  within  5  years  of  the  grant  of 
the  license.  The  Commission  rules  were 
recently  revised  to  eliminate  the 
requirement  for  submission  of  progress 


reports  at  the  concluasion  of  the  one 
year  benchmark.  Submiaaians  are  now 
required  only  at  the  conclusion  of  the 
thne  and  five  year  benchmark  periods. 

Fedflfsl  Commuiiicalions  Commission 

WilUaa  F.  Catan. 

Acting  Secretary. 

(FR  Doc  9e-194a«  Filed  7-30-96: 8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

FomiaUona  of,  Acquiaittona  by,  and 
Meigers  of  Bank  HoMtng  Coinpaniea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  eJ  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  ot  or 
the  power  to  vote  sharea  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  compaides 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  lequiied  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
incUcated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Boaid  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  tile 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  hot  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  foct  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrievea  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
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activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  23, 
1996. 

A.  Federal  Reaerve  Bank  of 
PhiledelpUa  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6lh  Street, 
Philadelphia,  Pennsylvania  1910S: 

J.  Collective  Bancorp,  Inc.,  Cologne, 
New  lersey:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Continental 
Bancotporation,  Laurel  Springs,  New 
jersey,  and  thereby  indirectiy  acquire 
Continental  Bank  of  New  Jersey,  Laurel 
Springs,  New  Jersey. 

In  connection  with  this  application 
Collective  Bancorp,  Inc.,  has  applied  to 
acquire  Collective  Bank,  Egg  Harbor, 
New  Jersey,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  $  22S.25(b)(g)  of  the  Board's 
Regulation  Y:  Collective  Mortgage 
Services,  Inc.,  Egg  Harbor,  New  Jersey, 
and  thereby  engage  in  Tnalring  and 
servicing  loans  pursuant  to  $ 
225.25(b)(1)  of  the  Board's  Regulation  Y; 
Collective  Financial  Services,  E^ 
Harbor,  New  Jersey,  and  thereby  engage 
in  seciuities  brokerage  activities  and 
insurance  agency  activities  in  a  town  of 
less  than  5,000  and  underwriting 
activities  pursuant  to  §§  225.25(h)(15) 
and  225.25(b)(a)(iii)  &  (i)  of  die  Board's 
Regulation  Y. 

B.  Federal  Reaarre  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
MiimeapoUs,  Minnesota  55480: 

1.  Norwest  Corporation,  MiimeapoUs, 
Minnesota:  to  acquire  100  percent  of  the 
voting  shares  of  American  Bank 
Mooraead,  Moorhead,  Minnesota. 

Boaid  of  Governors  of  the  Federal  Reserve 
System,  July  2S.  1996. 
lannilsr  ).  Joluuoa 
Deputy  Secretary  of  the  Board 
iFROoc.  96-19352  Filed  7-30-96: 8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Otilc*  of  tha  Sacratary 

Notica  of  Intarast  Rata  on  Overdue 
Debta 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  Part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  me 
Secretary  of  the  Treasury  after  taking 


into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitied  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  bom  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
'Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Rndster. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13Vi%  for  the  quarter 
ended  Jime  30. 1996.  This  interest  rate 
will  remain  in  effect  until  such  time  as 
the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  July  23, 1996. 
George  Sliadar. 

Deputy  Assistant  Secretary,  Finance. 
(FR  Doc  96-19491  Filed  7-30-96;  8:45  am) 


Agency  tor  Health  Care  Policy  and 
Reaaarch 

Health  Caia  Policy  and  Reaearch 
Special  Emphasis  Panel  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  August  1996: 

Name:  Health  Care  Policy  and  Raasarch 
Special  Emphasis  Panel. 

Date  and  Time:  August  20, 1996,  8  a.m. 

Place:  Key  Bridge  Maiiiott,  1401  Lea 
Highway,  Conbrsoce  Room  TBA,  Arlington. 
Virginia  22209. 

Open  August  20,  8  a.m.  lo  6:15  ft.m. 

Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conductiDg  the  initial  review  of  grant 
applicationi  proposing  to  design  and  conduct 
collaborative,  muUisite,  randomized 
controlled  trials  to  compare  the  effectiveness 
and  outcomes  of  hysterectomy  to  those  of 
other  common  treatments  for  non-cancennis 
uterine  conditions. 

Agenda:  The  open  session  of  the  meeting 
on  August  20.  from  8  a.m.  to  8:15  a.m.,  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  cloced 
session,  the  panel  %viU  be  reviewiiig  and 
discussing  grant  applications  dealing  with 
health  services  research  issues.  In  accordance 
with  the  Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C  Appendix  2  and  S 
U.S.C  552b(c)(6).  the  Administrator,  AHCPR, 
lias  mada  a  formal  determination  tliat  this 
latter  session  will  be  closed  because  the 
discussions  are  likely  to  include  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
infomiation  is  exempt  from  mandatory 
disdoaun. 


Anyone  wishing  lo  obtain  a  roster  of 
memben  or  other  relevant  information 
sliould  contact  Linda  Blankenl»ker,  Agency 
for  Health  Care  Policy  and  Research.  Suite 
400.  2101  East  Jefhrson  Street.  Rockville. 
Maryland  20852.  Telephone  (301)  594-1437 
X1603. 

Agenda  items  for  this  meeting  an  subiect 
to  change  ss  priorities  dictate. 

Dated:  July  25. 1996. 
Oiflaii  R.  Gaoa. 
Administrator. 
IFR  Doc  96-19506  Filed  7-30-96:  8:45  ami 
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Food  and  Drug  Admlnletiatfcwi 
[Dockat  No.  96M-02S4] 

CIBA  VMon  Corp.;  PrMnartiat 
Approval  ot  SOLO-care  brand  MULTI- 
PURPOSE SOLUTION 

AQ0ICY:  Food  and  Drug  Administration. 

HHS. 

AtmON:  Notice. 

•UIMUnr:  The  Food  and  Drug 
Administration  (FDA)  is  axmouncing  its 
approval  of  the  application  by  C3BA 
Vision  Corp.,  Duluth,  GA,  for  premarkst 
approval,  imder  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  SOLO- 
care  brand  MULTI-PURI'OSE 
SOLUTION.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  April 
25, 1996,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  August  30, 1996. 
AOOnESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857. 

FOn  FURTHER  MFOmUTION  CONTACT: 
James  F.  Seviola,  Center  for  Devices  and 
Radiological  Health  (HFZ-t60),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1744. 

SUPPLEMBITARV  WFOIV1AT10N:  Oa 
December  22, 1994.  CIBA  Vision  Corp., 
Duluth,  CA  30136-lSlB.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  SOLO-care  brand 
MUL'n-PURPOSE  SOLUTION.  Tha 
device  is  a  cleaning,  rinsing, 
disinfecting,  and  storing  solution  and  is 
indicated  for  cleaning,  rinsing, 
disinfecting,  and  storing  soft 
(hydrophilic)  contact  lenses  and  for 
dissolving  enzyme  tablets. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
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360e(c)(2)J  u  amended  by  the  Sale 
Medical  Devices  Act  of  1990,  thla 
premailLet  approval  application  (PMA) 
was  not  referred  to  the  Ophthalmic 
Devices  Panel  of  the  Medical  Device* 
Advisory  Committee,  an  FDA  advisory 
committee,  for  review  aiul 
recommendation  because  the 
information  in  the  PMA  subatantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  April  25, 1996.  CDRH  approved 
the  application  by  a  letter  to  um 
appUcant  from  the  Director  of  the  Office 
of  Device  Evaluation,  CDRH. 

A  summary  of  the  safisty  and 
eSectiveiieaa  data  on  which  CDRH 
baaed  its  aiqitDval  is  on  file  in  the 
,  Dockets  Management  Branch  (address 
'above)  and  is  available  bom  that  office 
upon  written  request  Requests  should 
be  identi&ed  with  the  name^of  the 
device  and  the  dodcet  number  iaimd  In 
brackets  in  the  heading  of  this 
document 

Oppoit— ity  far  AitmlnirtiMUf  e  Kaetow 

Section  S15(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
sectitm  SlS(g)  of  the  act,  for 
administrative  review  of  CORK'S 
decision  to  approve  this  appUcaUon.  A 
petitioiier  may  request  cither  a  formal 
hearing  under  part  12  (21  CFR  pert  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH'a  action  by  an 
independent  advisory  committee  of 
exports.  A  petitian  is  to  be  in  the  form 
of  a  petition  for  teconsideratian  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (haadng  or 
independent  advisory  committee)  and 
shall  submit  with  the  petiUoD 
supporting  data  and  infonnatiaa 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administntiva 
twiew.  Alter  reviewing  the  petition, 
FDA  Drill  dedde  whether  to  giani  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Fedssal 
Kegistar.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  30, 1996,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  nimiber  (bund  to 
brackets  in  the  heading  of  this 
document  Received  petitiaos  nuy  be 


seen  in  the  office  above  between  9  ajn. 
and  4  p.m.,  Monday  through  Friday. 

This  ixrtica  is  issued  under  the 
Federal  Food,  Drus,  and  Cosmetic  Act 
(sees.  51S(d),  520(h)  (21  U.S.C.  360e(d). 
300)(h))}  and  tmdar  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.S3). 

Dated:  June  5, 1998. 
|aHpkA.LsvMt, 

Deputy  Dinctor  for  BBgulatlons  Policy,  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  9e-lSM>7  Filed  7-30-96^  a:4S  am) 
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AvaHiMMyafanl 
AMMsnMfitsna  Rsowplof  mi 
AppllCMiOII  for  Ml  NldOMIlH  Tflko 
Parmlt  for  Pacffle  Om  and  Etodric 
Cofnpoffj^o  BloclitMMrfc  DtolfttMitlon 
FMdarIMn  NMural  Om  PIpMn*. 
Conlni  Ooaia  County,  CA 

AOBtCr:  Hah  and  Wildliie  Service, 

Interior. 

ACnON:  Notice  of  availability. 


This  notice  advises  that  the 
Pacific  Gas  and  Electric  Company  has 
applied  to  the  U.S.  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  application  has  been  assigned 
permit  number  PRT-81707S.  The 
proposed  permit  would  authorize  the 
incidantal  take  of  the  federally 
threatened  California  led-legged  frog 
(Bona  aurora  draytonii)  and/ or  its 
habitat  during  the  installation  and 
operation  of  a  natural  gas  distributian 
pipeline.  The  permit  would  be  in  eBact 
for  three  years. 

The  Service  also  aimounces  the 
availability  of  an  axvirtmmental 
assessment  for  the  incidental  take 
permit  applicatian,  which  include*  the 
proposed  Habitat  Conservation  Plan 
OKP)  fiilly  describing  the  proposed 
project  and  mitigation,  and  the 
accompanying  Implementing 
Agreement  TUs  notice  is  provided 
pursuant  to  section  10(a)  of  the  Act  and 
National  Environmental  Policy  Act 
regulatians  (40  CFR  1506.8).  All 
comments,  including  names  and 
addresses,  received  will  become  part  of 
the  official  administrative  record  and 
may  be  made  available  to  the  public 
DATES:  Written  comments  on  the  permit 
application,  environmental  assessment 


and  Implementing  Agreement  should  be 
received  on  or  before  August  30, 1096. 
AOOMMCS:  Comments  regarding  the 
application  or  adequacy  of  the 
environmental  assessment  and 
Implementing  Agreement  should  be 
addressed  to,  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Field  Office,  3310 
El  Camino,  Suite  130,  Sacramento, 
CaUfomia  95821-6340.  Please  refer  to 
permit  number  PRT-817075  when 
submitting  comments.  Individuals 
wishing  copies  of  the  appUcation, 
environmental  assessment  or 
Implementing  Agreement  for  review 
should  immediately  contact  the  above 
office.  Documents  will  also  be  available 
(or  public  inspection,  by  appointment, 
during  normal  btisinesa  hours  at  the 
above  address. 

FOR  FURnCHMPOMIATION  CONTACT:  Mr. 
Michael  Hortan  or  Ms.  Tiki  Baron, 
Sacramento  Field  Office,  916-979-2725. 
tUmOKNTAIIY  MKMMATIOM:  Section  9 
of  the  Act  prohibits  the  "taking"  of  a 
species  listed  as  threatened  or 
endangered.  However,  the  Service, 
under  Umittt  circumstances,  may  issue 
permits  to  take  listed  species  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities.  Regulations  governing 
permits  for  thieetened  species  are 
prtanulgaled  at  SO  CFR  17.32. 

Backgrmmd 

Pacific  Gas  and  Electric  Company 
proposes  to  install  and  operate  a  4-mile- 
long  buried  natural  gas  pipeline  within 
a  SO- foot-wide  right-of-way  in  the 
vicinity  of  San  Ramon,  Contra  Costa 
County,  CaUfomia.  The  site  is  located 
east  and  south  of  San  Ramon,  California. 
Pacific  Ges  and  Electric  Company  seeks 
coverage  for  the  temporary  disturbance 
of  habitat  and  potential  direct  take  of 
the  California  red-legged  frog  on 
approximately  5  acres  of  the  project  site. 
To  compensate  for  project  impacts. 
Pacific  Gas  and  Electric  Company  will 
develop  and  implement  a  plui  to 
acquire,  enhance.  ^MJn^ain,  i^store  and/ 
or  create  and  monitor  approximataly  10 
acres  of  suitable  California  red-legged 
frog  habitat  (two  acres  of  compensation 
habitat  for  every  one  acre  of  habitat 
dlstuibed)  within  the  San  Frandsco 
Bay/Suisim  Bay  watershed.  In  addition, 
the  approximately  S  acres  of  temporarily 
disturbed  habitat  would  be  restored  to 
suitable  California  red-legged  frt>g 
habitat  Other  meesures  are  specified  in 
the  Habitat  Conservation  Plan  to 
minimize  the  potential  for  take  during 
installation  activities. 

The  envirotmiental  assessment 
considers  the  environmental 
consequences  of  (bur  alternatives.  The 
no  project  alternative  would  resuh  in  no 
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immediate  environmental  impacts. 
However,  this  alternative  does  not 
satisfy  the  purpose  and  need  of  the 
proposed  project  (to  supply  natural  gas 
in  a  safe  and  reliable  manner)  and  may 
adversely  impact  the  local  economy  if 
natural  gas  service  was  curtailed  or 
limited.  This  alternative  was  rejected 
because  ft  would  prevent  Pacific  Ges 
and  Electric  Company  from  meeting  its 
customer  demands,  its  legal  mandate 
and  the  California  Public  Utilities 
Cottunission's  mandate  to  provide  safe, 
adei{uate  and  reliable  natural  gas 
service.  Alternative  2  would  utilize  an 
existing  utility  right-of-way  to  Install 
and  operate  the  proposed  natural  gas 
pipeline.  This  alternative  alignment  is 
longer  than  the  proposed  aUgtunent  and 
therefore  more  expensive  to  install.  In 
addition,  this  alignment  would  require 
additional  seismic  fault  protection  and 
may  encounter  future  land  use  conflicts. 
Although  this  alternative  would  likely 
result  in  fewer  initial  impacts  to  the 
California  red-legged  frog,  the  potential 
for  significant  long-term  impacts  is 
greater  than  with  the  proposed 
alternative.  Alternative  3  would  utilize 
an  existing  road  franchise  along 
I}ougherty  Road  for  pipeline 
installation.  This  currently  unpaved 
road  would  be  -losed  to  traffic  during 
pipeline  installation  and  portions  of  the 
road  would  need  to  be  reconstructed 
and  improved  following  installation. 
Thus^  while  Alternative  3  would  entail 
fewer  initial  im[>act8  to  the  California 
red-legged  frog,  the  potential  long-term 
impacts  resulting  from  increased  traffic 
and  contaminants  from  road  runoff 
would  likely  be  greater  than  with  the 
proposed  alternative.  Alternative  4.  the 
proposed  alternative,  was  selected 
because:  (1)  It  best  satisfies  the  needs 
and  purpose  of  the  proposed  project;  (2) 
it  is  likely  to  result  in  a  relatively  low 
level  of  incidental  take;  and  (3)  impacts 
are  minimized  and  mitigated  by  the 
conservation  of  suitable  California  red- 
legged  frog  habitat  and  other  measures 
specified  in  the  Habitat  Conservation 
Plu. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  National 
Envirotunental  Policy  Act  of  1969 
regulations  (40  CFR  1506.6).  The 
Service  will  evaluate  the  application, 
associated  documents,  and  comments 
submitted  thereon  to  determine  whether 
the  application  meets  the  requirements 
of  National  Environmental  Policy  Act 
regulations  and  section  10(a)  of  the  Act. 
If  it  is  determined  that  the  requirements 
are  met,  a  permit  will  be  issued  for  the 
incidental  take  of  the  listed  species.  The 
final  permit  decision  will  be  made 


following  a  review  of  all  comments 

received  in  response  to  this  notice. 

Dated:  July  25, 19«e. 

David  L  McMuIlaa. 

Acting  Regional  Director,  Region  I,  Portland, 

Oregon. 

IFR  Doc  9ft-1940S  Tiled  7-30-46: 8:4S  ami 
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Avaltabnity  of  Envtonmanlal 
AsMOTnont  flftd  R#colpt  of 
AppUcalion  and  kitant  to  Imu* 
Inrlrtontal  Taha  PannHfor 
Oavatopmant  of  biduatrlal  Complax  In 
Cadar  City,  Iron  County,  Utah 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

StJMMAftY:  Coimel  Gower  Construction, 
Inc.  (Applicant)  has  applied  to  the  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Applicant  has  been  assigned  permit 
number  PRT-817340.  The  requested 
permit,  which  is  for  a  period  of  20  years, 
would  authorize  incidental  take  of  the 
threatened  Utah  Prairie  Dog  [Cynomys 
parvidens).  The  proposed  take  would 
occur  as  a  result  of  development  of  a  63- 
acre  Industrial  complex  located  on 
private  property  within  Cedar  Qty,  Iron 
County,  Utah. 

The  Service  has  prepared  the 
Enviroiunental  Assessment  for  issuance 
of  the  incidental  take  permit  The 
Applicant  has  prepared  a  habitat 
conservation  plan  as  part  of  the 
incidental  take  permit  apphcation.  A 
determination  of  whether  jeopardy  to 
the  species  will  occur,  or  a  Finding  of 
No  Significant  Impact  (FONSI),  will  not 
be  made  before  30  days  from  the  date  of 
publication  of  this  notice.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act  and  National  Enviroiunental 
Policy  Act  regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application  must  be  received  on  or 
before  August  30, 1996. 
ADDRESSES:  Persons  wishing  to  review 
the  permit  application  may  obtain  a 
copy  by  writing  to  the  Assistant  Field 
Supervisor,  Utah  Field  Office,  U.S.  Fish 
and  Wildlife  Service,  145  East  1300 
South  Street,  Suite  404,  Salt  Lake  Qty, 
Utah  84115.  Doctmients  will  be 
available  for  pubUc  inspection  by 
written  request,  or  by  appointment  only, 
during  bu^ess  hours  (8  a.m.to  4:30 
p.m.)  at  the  above  address. 

Written  data  or  conunents  conceming 
the  permit  application  should  be 
submitted  to  the  Assistant  Field 


Supervisor,  Utah  Field  Office.  U.S.  Fish 
and  WUdlife  Service  SaU  Lake  Qty, 
Utah  (See  AOCWMES  above).  Please 
refer  to  permit  number  PRT-817340  io 
all  correspondence  regarding  theae 
doctmients. 

FOR  mimCR  MFORMATION  CONTACT: 
Robert  D.  Williams,  Assistant  Field 
Supervisor  or  Marilet  A.  Zablan, 
Wildlife  Biologist,  at  the  above  U.S.  Fish 
and  Wildlife  Service  Office  in  Salt  Lake 
Qty,  Utah  (see  AOOReSKS  above) 
(telephone:  (801)  524-8001,  bcsimile: 
(801)  524-5021). 

SUPPLEMENTARY  wronMATWN:  Section  9 
of  the  Act  prohibits  the  "taking"  of  any 
threatened  or  endangered  species,  such 
as  the  threatened  Utah  Prairie  Dog. 
However,  the  Service,  under  limited 
drctmistances,  may  issue  permits  to 
take  threatened  or  endangered  wildlife 
species  when  such  taking  is  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities.  Regulations  governing 
permits  for  threatened  and  endangered 
species  are  at  50  CFR  17.22. 

Applicant 

Coimel  Gower  Construction,  Inc. 
plans  to  develop  an  approximately  63- 
acre  industrial  park,  located  in  portions 
of  sections  3,  4, 9  and  10  in  Township 
36  South,  Range  11  West,  Salt  Lake  Base 
and  Meridian,  within  Cedar  Qty.  Iron 
County,  Utah,  Development  is  plaimed 
to  include  development  of  streets, 
parking  areas  and  drainage  hcilities  as 
well  as  installation  of  natural  gas,  sewer, 
water,  electrical  power,  and  telephone 
service  in  preparation  for  construction 
of  conuneicial  and  industrial  buildings 
and  fecilities.  The  construction  will 
impact  63  acres  of  Utah  Prairie  Dog 
habitat,  and  the  Applicant  foresees  an 
incidental  take  of  an  estimated  116  Utah 
Prairie  Dogs  through  trapping  and 
relocation  and  the  potential  incidental 
take  of  no  more  than  two  Utah  Prairie 
Dogs  per  five  acres  of  developed  land  as 
a  result  of  direct  mortality  during 
construction.  The  Applicant  proposes  to 
compensate  for  this  habitat  loss  by 
payment  of  S900  per  acre  for  each  acre 
develope<t,  to  be  used  for  public  land 
management  actions  for  Utah  Prairie 
Dog  conservation  and  to  implement 
recover  actions  for  conservation  of  the 
Utah  Prairie  Dog,  through  a  Utah  Prairie 
Dog  Conservation  Fund. 

A  oo-actioD  alternative  to  the 
proposed  action  was  considered, 
consisting  of  foregoing  the  development 
of  the  63-acre  area  of  Utah  Prairie  Dog 
habitat.  The  no-action  alternative  was 
rejected  for  reasons  including  loss  of  use 
of  the  private  property,  resulting  in 
significant  economic  loss  to  the 
Applicant 
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Aatharity:  The  authority  fcpr  this  action  i> 
the  Endangered  Spedea  Act  of  1973.  a< 
amended  (16  U.S.C.  1531  el.  saq.)  and  the 
National  Environmantal  Policy  Act  of  1969. 
a>  amended  (42  U.S.C  4321  M.  leqi. 

Dated  July  24. 1996. 
WUbarN.Lwld.lr..    ~ 
Acting  Begiooal  Dinctor,  Omwar.  Colorado. 
[FR  Doc  96-19407  Filed  7-30-96:  8:45  ami 


Buraau  o(  Land  I 
|AK-«10-0777-«q 
AlMh*  Rmoutm  AtMaory  Oeundi 


AOCNCT:  Buimu  of  Land  Managemgnt, 

Interior. 

octwn;  NoUca. 

W— inirr  The  Alaska  Rmourcs 
Advisory  Council  will  conduct  an  open 
meeting  Thursday,  September  12. 1996. 
bom  9  a.m.  to  S  p.m.  and  Friday, 
September  13,  1996,  from  8:30  a.m. 
until  4:30  p.m.  in  Anchorage,  Alaaka. 
The  meeting  will  be  held  in  the  Denali 
Room  on  the  4th  floor  of  the  Anchorage 
Federal  Building.  Public  comment*  will 
be  taken  bom  1:30  p.m.  to  3  p.m. 
Thurtday,  September  12.  Written 
comments  may  be  submitted  at  the 
meeting.  The  council  will  discuss 
Bnriing«  of  a  June  27-28  field  tour  of  the 
Fortymile  Wild  and  Scenic  fUver  and 
possible  recommendations. 
MMMMEB:  Inquiries  about  the  meeting 
should  be  sent  to  External  Afbits. 
Bureau  of  Land  Management,  222  W. 
7th  Ave.,  #13,  Anchorage,  Alaska 
99513-7S99. 


FOn  FtMTMBt  ■■  OIMATIOM  CONTACT: 
Teresa  McPbarson  at  (907)  271-5955. 

Dated:  My  17, 1996. 
Tea  Allan. 
State  Dinctor. 
IFR  Doc  96-19406  Filed  7-30-96: 6:45  ami 


GUa  and  Salt  River  Meridiaa.  Aiizaaa. 

T.  8  N.,  R.  1  W., 
Sac  23,  Portion  of  SEVl 
The  ana  dsacribed  contalni  approx.  43J) 


(AZ-M>-08-M10-«Mk1W:  AZA  39711] 

Aitaona,  ConvayMio*  of  FadaraHy- 
Ownad  MInafal  Intafaala 

AOeiCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  Pursuant  to  section  200  of  the 
Federal  Land  Policy-and  Management 
Act  of  1976  (43  U.S.C.  1719).  George  T. 
and  Kris  E.  Pingitoie  have  applied  to 
purchase  the  mineral  estate  on  the 
following  lands  (also  described  as  parcel 
59.  Pleasant  Country  Ranches  Unit  5): 


tmcnvE  DATE:  Upon  publication  of 
this  notice  in  the  Federal  Regiatar,  the 
mineral  interests  described  above  will 
be  segregated  from  the  mining  and  the 
mineral  leasing  laws.  The  segregative 
efiect  of  the  application  shall  terminate 
upon  issuance  of  a  patent,  upon  final 
rejection  of  the  application,  or  2  years 
from  the  publication  data,  whichever 
occurs  Gnt. 

FOH  niNTHEIt  MPOMMTKM  contact: 
Evelyn  Stob.  Land  Law  Examiner. 
Arizona  Stale  Office.  P.O.  Box  18563, 
Phoenix.  AZ  85011-6563,  (602)  650- 
0518. 

Dated:  July  15, 1996. 
MaiyleTaas. 

Chief,  Lands  and  Minerab  Adjudication. 
|FR  Doc  96-19397  Filed  7-30-96:  6:45  ami 


[NV-a30-1430-01;  M-«0242] 

NoUea  Of  Raatty  Action;  Navada 

AOWCY:  Bureau  of  Land  Management, 

Interior. 

acthn:  Direct  sale  of  public  lands  in 

Eureka  County.  Nevada. 

SUMMRV:  The  following  described  land 
in  Eureka  County,  Nevada,  has  been 
examined  and  identified  as  suitable  for 
disposal  by  direct  sale  under  Section 
203  and  Section  209  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
October  21. 1976  (43  U.S.C.  1713  and 
1719)  at  no  less  than  bir  market  value: 

Meuiit  Diablo  Maridian.  Nevada 

T.  19  N..  R.  53  B., 

Section  11.  NE'/iNB"/.,  Bi/^R'ANWANEV., 
BV4EV4SWV.NEV.,  W'/iSEV4SW'/.NBV., 
NEV.SB'A,  E'/iB'/iiNWV.SBVi, 
WViSEV4SEV4.  W'/iK'/iSBV.SBV.. 

Comprising  145  acres,  more  or  lass. 

The  land  is  being  offered  as  a  direct 
sale  10  Eureka  County.  The  land  will  not 
be  oBered  for  sale  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  njRTHBt  MFORMATKM  CONTACT: 
Mary  Craggett,  Really  Specialist,  Bureau 
of  Land  Management,  Battle  Mountain 
District  Office,  SO  Bastian  Road,  P.O. 
Box  1420,  Battle  Mountain,  Nevada. 
89820. 

suppuBiBaun  mformation:  The  land 
has  been  identified  as  suitable  for 
disposal  by  the  Shoshone-Eureka 
Resource  Management  Plan.  The  land  is 
not  needed  for  any  resource  program 


and  is  not  suitable  for  management  by 
the  Bureau  or  another  Federal 
department  or  agency.  The  Eureka 
Board  of  County  Commisaionars 
requested  the  sale  to  provide  for 
community  expansion  resulting  from 
increased  minLog  activity  in  the  area. 

Acceptance  of  the  sale  ofler  will 
constitute  application  for  conveyance  of 
the  available  mineral  interests.  The  sale 
proponent  will  be  required  to  submit  a 
S50.00  nonrefundable  filing  fee  for 
conveyance  of  the  available  mineral 
interests  with  the  purchase  price  for  the 
land.  Failure  to  submit  the 
nonrefundable  fee  for  the  mineral  estate 
within  the  time  frame  specified  by  tha 
authorized  officer  will  result  in 
cancellation  of  the  sale. 

Upon  publication  of  this  Notice  of 
ReaUy  Action  in  the  Federal  Kogiatsr, 
the  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
disposals  pursuant  to  Sections  203  and 
209  of  FLPMA.  The  segregation  shall 
terminate  upon  issuance  of  a  patent  or 
other  dociunent  of  conveyance,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  segregation,  or  270  days 
from  date  of  this  publicatioa.  which 
ever  occurs  first. 

Patent,  when  issued,  will  contain  the 
following  reservations  to  the  United 
SUtes: 

1.  A  right-of-way  theraon  for  ditches  aad 
canals  constructed  by  the  authority  of  the 
United  Slatea,  Act  of  August  30, 1690,  (43 
U.S.C  945); 

2.  Right-of-way  N-50249,  tor  a  water 
pipeline  serving  the  Bureau  of  Land 
Management  Eureka  Administrative  Site; 

And  will  be  subject  to: 

1.  Right-of-way  grant  NEV-04979,  issued  to 
tlie  Nevada  Department  of  Highways,  its 
successors  or  assigns,  under  the  Act  of 
November  9,  1921,  for  highway  purposes; 

2.  Right-of-way  grant  NEV-067106,  issued 
to  Nevada  Bell,  its  successors  or  assigns, 
under  the  Act  of  March  4, 1911,  ibr  aburied 
telephone  line; 

3.  Right-of-way  grant  N-5638.  held  by  Mt 
Wheeler  Power  Company,  iu  successors  or 
assigns,  under  autliority  of  the  Act  of  October 
21. 1976,  for  a  power  transmission  line: 

4.  RightKif-way  grant  N-50S47,  issued  to 
Mt  Wheeler  Power  Company,  its  successors 
or  assigns,  for  a  power  distribution  line;  and 

5.  All  other  valid  existing  rights. 

Upon  patent  issuance  to  Eureka 
County,  the  prospective  purchaser, 
rights  to  the  portions  of  the  following 
rights-of-way  on  the  subject  land  will 
merge  with  the  title.  Should  the 
purchaser  be  other  than  Eureka  County, 
the  patent  would  be  subject  to  the 
following  Hated  rights-of-way. 
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1.  Right-of-way  giant  NEV-oe5179,  fora 
buried  sewer  line,  authorized  under  the  Act 
of  February  15.  1901; 

2.  Right-of-way  grant  N-467t2,  for  a  water 
pipeline,  authorized  under  the  Act  of  October 
26,  1976; 

3.  Right-of-way  grant  N— 48618,  for  a  water 
pipeline,  well  house,  and  booster  pump 
station,  authorized  under  the  Act  of  October 
21,  1976. 

Should  Eureka  County  not  purchase 
the  parcel,  the  public  lands  in  this  sale 
proposal  would  remain  for  sale,  over  the 
counter  at  no  less  than  appraised  fair 
market  value,  until  the  segregation 
terminates  270  days  from  publication  of 
this  Notice  in  the  Federal  Register. 
Interested  parties  may  inquire  about  the 
parcel  at  the  Bureau  of  Land 
Management,  50  Bastian  Road,  Battle 
Moimtain,  Nevada,  89820  during  the 
office  hours  of  7:30  a.m.  to  4:30  p.m., 
Monday  through  Friday. 

For  a  period  of  45  days  from  the  date 
of  publication  in  the  Federal  Roister, 
interested  parties  may  submit  comments 
to  the  District  Manager.  Battle  Moimtain 
District,  50  Bastian  Road,  P.O.  Box  1420, 
Battle  Mountain,  Nevada,  89820.  Any 
adverse  comments  vtriU  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  timely  filed  objections,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  July  15, 1996 
Gerald  M.  Snrilh. 
District  Manager. 

IFR  Doc  96-19398  Filed  7-30-96: 8:45  am) 
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[NV-a30-143IMI1;  Na«-0ei133I 
Notice  Of  Realty  Action;  Nevada 

AQBKY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Direct  Sale  of  Public  Lands  in 

Eureka  County.  Nevada. 

SUMMARY:  The  following  described  land 
in  Eureka  County,  Nevada,  patented  to 
the  Board  of  Coimty  Oimmissioners  of 
Eureka  Ck)unty  under  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended,  has  been  examined  and  found 
suitable  for  elimination  of  the 
reversionary  clause  in  the  patent  and  for 
conveyance  of  the  available  mineral 
estate,  under  provisions  of  Section  203 
and  Section  209  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
October  21, 1976  (43  U.S.C  1713  and 
1719). 

Meal  maUa  Maridian.  Nevada 

T.  19  N.,  R.  53  &. 


Section  11,  SBV.NEV.. 
Comprising  40  acres,  more  or  less. 

The  above-described  interests  in  the 
land  would  be  conveyed  directly  to  the 
present  owner  of  record,  the  Eureka 
County  Boerd  of  Commissioners.  These 
interests  will  not  be  conveyed  imtil  at 
least  60  days  after  the  date  of 
publication  of  this  notice  In  the  Federal 
Register. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mary  Craggett,  Realty  Specialist.  Bureau 
of  Land  Management,  Battle  Mountain 
District  Office,  50  Bastian  Road,  P.O. 
Box  1420,  Battle  Mountain,  Nevada, 
89820. 

supPLarercARY  information:  The  land 

was  patented  in  1965  for  use  as  a 
sewage  treatment  plant  site.  The  patent 
(number  27-65-0255)  includes  a  clause 
providing  for  title  to  the  land  lo  revert 
to  the  United  States  if  the  approved  plan 
of  development  is  not  foUowad. 

The  land  is  not  needed  for  any 
resource  program,  is  not  suitable  for 
management  by  the  Bureau  or  another 
Federal  department  or  agency,  and 
would  be  difficult  and  uneconomic  to 
manage,  if  title  reverted  lo  the  United 
States 

The  Eureka  County  Board  of 
Commissioners  has  requested  full  title 
to  the  subject  parcel.  In  addition.  Eureka 
County  has  requested  the  sale  of 
adjacent  land  to  provide  for  community 
expansion  resulting  from  increased 
mining  activity  in  the  area.  These 
proposals  are  being  processed 
concurrently. 

The  application  to  purchase  the 
reversionary  interest  of  the  United 
States  constitutes  an  application  for 
conveyance  of  the  available  mineral 
interests.  The  applicant  will  be  required 
to  submit  a  S50.00  nonrefundable  filing 
fee  for  convey&nce  of  the  available 
mineral  interests  with  the  purchase 
price  for  the  reversionary  interest. 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
disposals  pursuant  to  Sections  203  and 
209  of  FLPMA.  The  segregation  shall 
terminate  upon  issuance  of  a 
supplemental  patent  or  other  document 
of  conveyance,  upon  publication  in  the 
Federal  Register  of  a  termination  of 
segregation,  or  270  days  from  date  of 
this  publication,  which  ever  occurs  first. 

Patent,  when  issued,  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 


of  the  United  States,  Act  of  August  30, 
1890,  (43  U.S.C.  945); 

2.  Any  minerals  of  proapactive  value; 
And  wiU  be  subject  to  all  other  valid 
existing  rights. 

For  a  period  of  45  days  from  the  date 
of  publication  in  the'Federal  Regiitar. 
interested  parties  nuiy  submit  comments 
lo  tha  District  Manager,  Battle  Mountain 
District,  50  Bastian  Way,  P.  O.  Box  1420. 
Battle  Mountain,  Nevada,  89820.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the    - 
absence  of  timely  filed  objections,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  )uly  15, 1996. 
Gerald  M.  Saailh. 

District  Manager. 

IFR  Doc  96-19399  Filed  7-30-^16:  8:45  ami 
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[UT-040-1430-01;  im>-7iaB1] 

NoUce  Of  Realty  AcMon;  HaoraaUon 
and  Public  Puipoaaa  (RAPP)  Act 
Ciaaaiflcation;  Utah 

aqbiCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

BUMMARY:  The  following  public  land, 
located  in  Washington  County,  Utah 
near  the  community  of  St.  George,  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Washington  County  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et.  seq.): 

Salt  Lake  Meridian,  Utah 
T.  42  S.,  R.  14  W., 

Sec  3.  Lot  14. 

Containing  41.46  acres,  more  or  leaa. 

SUPPlfMENTARY  INFORMATION: 
Washington  County  proposes  to  use  the 
land  to  construct,  operate  and  maintain 
a  correctional  facility.  The  land  is  not 
needed  for  Federal  purposes.  Leasing  or 
conveying  title  to  the  affected  public 
land  is  consistent  with  current  BLM 
land  use  planning  and  would  be  in  the 
public  interest. 

The  lease  or  patent,  when  issued, 
would  be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 
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3.  All  minanls  shall  be  leeened  to 
the  United  SUtes,  together  with  the 
ij|^  to  proepect  for,  mine,  end  lamove 
the  minenlt. 

Detailed  inionnatian  omceming  this 
action  is  available  at  the  ofBoe  of  the 
Buieau  of  Land  Management.  Dixie 
Resoujoe  Aiee  Oiaice,  345  E.  Riverside 
Drive.  SL  George.  Utah  M790. 

Upon  publiotion  of  this  notice  in  the 
Federal  RMjialBr.  the  land  wiU  be 
segregated  from  all  other  terns  of 
appropriation  under  the  public  land 
laws,  including  the  general  mtnlftg  laws, 
except  for  leasing  or  conveyance  under 
the  Reoeation  and  PubUc  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
dale  of  pubUcatico  of  this  notice  in  the 
Federal  Keglsler,  interested  penois 
may  submit  comments  regaining  the 
proposed  classification,  leasing  or 
conveyance  of  the  land  to  the  Area 
Manager,  Dixie  Reeouice  Area  Office. 

Qassipcation  CtaiuzMntr.  bterasted 
parties  may  submit  comments  invohriikg 
the  suitability  of  the  lands  te  s 
correctional  facility.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
propoeal,  whether  the  use  will 
maximize  the  future  use  or  uaea  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  Slate  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
County's  application  and  amended  plan 
of  development,  whether  the  BLM 
followed  prtjper  administrative 
procedures  in  reaching  the  decision,  or 
nay  other  factor  not  d^ectly  related  to 
the  suitability  of  the  land  for 
correctianal  facility  purposes. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  eOective  60 
days  from  the  date  of  publication  of  this 
notice. 

Dated:  July  17,  l«ea. 
laBMaCriap. 
Asva  Manager, 
[FR  Doc  ae-18Ml  Filed  7-30-16:  S:45  ami 
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NoOca  of  PropoMd  WnhdranMl  and 
Opfwrtunlty  tor  Public  I 


AOENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


auMMARV:  The  Bureau  of  Land 
Management  propoaes  to  withdraw 
approximataly  1739Z  acres  from 
location  and  entry  under  the  United 
Stales  mining  laws  to  protect  acenic 
recreation,  and  wildlife  valties.  Thia 
notice  cloees  the  lands  for  up  to  2  years 
from  settlement,  sale,  location,  and 
entry  under  the  general  land  lawa, 

^nrhifting  the  mining  laWS. 

OATCS:  Comments  and  requests  fta 
meeting  should  be  received  on  or  before 
October  29, 1996. 

AOOflOan:  CommenU  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  850  Harvard  Way, 
P.O.  Box  12000,  Reno,  Nevada  89520. 
KM  FWmCR  MFOMMTION  CONTACT: 
Dennis ).  Samuelaon,  BLM  Nevada  State 
Office,  702-785-6532. 

aumamrART  »»ommtioh:  On  July 

15, 1996,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  applicaUon  to 
withibaw  the  following  described 
public  lands  from  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights: 

Mow<  OWilo  Meridian 
T.14N.,R.20E., 
Sec  1,  loo  S  to  8.  iDcluaiva,  and  NMSVh 
Sec  2,  W^  lot  2  in  NWV.,  NEV4SWV4, 

SViSWV.,  and  SBV4: 
Sec  3,  lots  1  and  2  in  NEVi,  lots  1  and  2 
in  NWV.,  NV«SWV«,  and  NWVo^Vi: 
Sec  4,  EVk  lot  1  in  NEVi.  B^A  lot  2  in  NBV., 

■nd  NEViSEV.: 
Sbc  S  SBV^SBV4* 
Sec  lb,  EVU4EVi',  SWVWEVi,  SEVJ4WV.. 

■ndSV^: 
Sec  11; 
Sac  12. 
T.  14  N..  R.  21  B., 

Sec  7. 
T.  IS  N.,  11.20  E., 
Sec  1,  kns  1  and  2  in  NEV4,  lot  2  in  NWV4, 
EV^  lot  1  in  NWVi,  N^WV^  Lot  1  in 
NWV«,  SE^AWVk  lot  1  in  NWVi,  and 
SEV>: 
Sac  4,  WV^  lot  2  in  NWV.; 
Sec  S.  EVk  Lot  2  in  NEV4: 
Sec  8,  (3  metes  and  bounds  parcels  within 
SWV.SEV4):. 

Sec  12!  NVkNBV4,  SWV.NEVI,  NEV^NWVi, 

SViNWViNWV*.  WV^SWVIi.  and 

NBV4SWV4; 
Sec  13,  NWV<NE<A,  SVU4EV4,  WVt,  and 

SEV4; 
Sec  14,  NEV4,  EVUIEV4SWV4,  WViSEVi, 

andSEV4SEV4: 
Sec  15,  lots  1  and  2; 
Sec  2V.  SBV4NEV4  and  EVkSEV«: 
Sec  22:  lots  1  and  2,  SWANWVi, 

WV1SWV4.  SP/.,  and  SWV.: 
Sec  23:  NEV4NEV4NEV.NBV., 

SWV4NEV.NEV«NEV4, 

SE</4NWV«NEV4NEV4,  and 

SEV4NEV.NEV4.  SWViiNB'/4NW%NBV., 

SV«iWV.NWV4NEVi, 

NEV4NEV,SEV4NEV<., 


EVJ4WV»SEV4NEV.. 

N%SB%SBViNEVSi,  EV^SBVi, 

EVkBVUm\4SBVk,  BV^SEVi>SW%SB^ 

and  SWV.SB^«SWV.SEV< 
Sec  24: 
Sac  25: 

Sac  2S,  SVtKVi: 

Sac  27,  WVk,  WVkSEVi,  and  SBViSBV^: 
Sac  28,  lots  28, 27, 32  to  37,  inclusive,  and 

41  to  43,  Indusiva,  SVtBVt.  SWViNBVt, 

NKV«SWV4,  and  NEViSBViSEVi: 
Sac  32,  WV^NWVJ^EViSWVi, 

NEV4NWV4SWV4,  and 

E^^NWV.NW^4SWV4: 
Sac  33,  lots  20, 33  to  38,  inclusive,  45, 4«, 

4S  to  S2,  inclusive,  55.  56, 61, 62,  87, 68, 

78, 107,  EVkEV^  EViSWVdNWVi,  and 

EVkSWVi: 
Sec  34: 

Sec  35.  EMNEVi  and  WVtW^ 
Sac  36. 

T.  15  N.,  R.  21  K., 
Sac  6,  lots  1  and  2  in  NEVi,  lots  1  and  2 

in  NWV4,  lots  1  and  2  in  SWA,  and 

WV1SEV4: 
Sec  7,  NV^  lot  1  in  >4WV4,  SVUVkNM  lot 

2  in  NWV<,  SV«  lot  2  in  NWVi,  and  SEV4: 
Sac  18,  SM  Lot  1  in  NWy4,  SVt  lot  2  In 

NWVi,  lots  1  and  2  in  SWV4,  and  EVi: 
Sec  IB; 
Sec  30: 
Sec  31. 

T.  ieN.,R.20B., 
Sec  14,  the  inegular  Canon  Qty  poitiaa 

within  SWV4: 
Sec  22.  B'/i.  NEV4NBV.NWV1, 

SEV.S£V.NW'A,  and  SWV4; 
Sec  2S.  the  iiregular  Canon  Qty  portion 

within  SW'/.; 
Sec  28,  the  iiregular  Canon  City  portion 

Sec  28^  nW.  NViSVi,  and  SEViSWV.: 
Sec  29,  SViNEV4,  SViSWVi.  NEViSEVi, 

and  SWVtSEV.: 
Sec  31,  BViBVi.  SWV4NEV4,  SBV4NWV«i, 
NViNBVtSWV.,  I4V^S<4NBV4SWV«, 
S'/^W'ANEVtSWV., 
SWV4SEV.NEV4SWV4,  NWV4SWV4, 
NWV4SEV4,  and  NEV.NWV«SEV4 
(portion  north  of  Highway  395, 
protncted): 
Sec  32.  NVi.  N>/<iSWV.,  and  NWV4SE</4: 
Sec  33,  EV4NBV4  and  NViNWVt: 
Sec  34.  NW,  NViSW.  SEV.5WV4,  and 

S^ASPA: 
Sec.  35,  NVi  and  E</kSEV4: 
Sec  36.  WViNWV4NEV4,  WW,  and  ' 
SBV4SE</4  (Carson  Qty  poitibn, 
protracted). 
T.  16  N.,  R.  21  E, 
Sac  31,  the  inegular  Canon  aty  parboa 

within  SW  (protracted). 
He  areas  described  aggregate 
17,891.68  acres  in  Carson  Qty.  In 
addition,  if  any  of  the  non- Federal  lands 
within  the  area  described  below  are 
acquired  by  the  United  States  In  the 
future  by  exchange,  donatioo,  or 
purchase,  thoee  lands  will  be  subject  to 
the  withdrawal: 
T.  18  N.,  R.  IB  B.,  Section  36; 
T.  14  N..  R.  20  E.,  Sections  1-5  and  9-12: 
T.  15  N.,  R.  20  E,  Sections  1-6, 6-17, 20- 
29,  and  31-36: 
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T.  16  N.,  R  20  E.,  Sections  14, 21-23,  25- 

29,  and  31-36; 
T.  14  N.,  R.  21  E.,  Sections  6  and  7: 
T.  IS  N..  R.  21  E.,  Sections  6,  7, 18, 19, 30, 

and  31;  and 
T.  16  N..  R.  21  E..  SecUon  31. 
The  non-Federal  lands  described  aggregate 
15.792  acres  in  Canon  City. 

The  purpose  of  the  withdrawal  is  to 
protect  scenic,  recreation,  and  wildlife 
values  located  in  the  open  and 
mountainous  terrain  surrounding  the 
Carson  City  urban  area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  iieieby  given  that  a  public 
meeting  in  connection  with  the 
proposed  withdrawal  will  be  held  at  a 
later  date.  A  notice  of  the  time  and  place 
will  be  published  in  the  Federal 
Register  and  a  newspaper  in  the  general 
vicinity  of  the  lands  to  be  withdrawn  at 
least  30  days  before-the  scheduled  date 
of  the  meeting. 


The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way,  leases,  and  permits. 

Dated:  July  25. 1996. 
William  K.  Slowers, 
Lands  Team  Lead. 

IFR  Doc.  96-19408  Filed  7-30-96;  8:45  ami 
aCUNQ  COOE  OlO-HC-e 


Minerals  Management  Service , 

EnvironnMntal  Docuntenta  Prepared 
for  Proposed  Oil  and  Qas  Operations 
on  the  Gulf  of  Mexico  Outer 
ConUnantal  Shelf  (OCS) 

AGBiCY:  Minerals  Management  Service, 
Interior. 


ACTION:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 

SUMMARY:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Fedecal  Regulations  (40  CFK  Section 
1501.4  and  Section  1506.6)  that 
implement  the  National  Enviroiunental 
Policy  Act  (NEPA),  announces  the 
availability  of  NQ>A-related 
Environmental  Assessments  (EA's)  and 
Findings  of  No  SignificanI  Impact 
(FONSI's).  prepared  by  the  MMS  for  the 
following  oil  and  gas  activities  proposed 
on  the  Gulf  of  Mexico  OCS.  This  listing 
includes  all  proposals  for  which  the 
FONSI's  were  prepared  by  the  Gulf  of 
Mexico  OCS  Region  in  the  period 
subsequent  to  publication  of  the 
preceding  notice. 


Activity/Operator 


Dm 


Mobil  Exploratian  &  Producing  U.S.  Inc.,  NORM  Disposal  Oper- 
ations, SEA  No.  NORM-84. 

Murphy  Eupkxation  &  Production  Company,  NORM  Disposal 
Operations,  SEA  No.  NORM-114, 

Oalmar  Operating,  Inc.,  NORM  Disposal  Operations,  SEA  No. 
NORIt4-125. 

SheH  Offshore  Inc.,  NORM  [}i3posal  Operations.  SEA  No. 
NORM-164. 

Oryx  Energy  Company,  Exploration  Activity,  SEA  No.  n-2992UA 


Anadarico    Pelioieum    Corporation,    Devetopment    Operations, 
SEANo.  R-3011.    - 

Oryx  Energy  Company.  Expioraticn  Activity,  SEA  No.  3-301 1C 
Oryx  Energy  Company,  Exploration  Activity,  SEA  No.  S-3060  ... 


Kerr-McGee  Corporation,   Exploration  AcUvHy,   SEA  No.   N- 

4994UB. 
Oryx  Energy  Company,  Exploration  Activily,  SEA  No.  N-S068  ... 


Anadarko  Petroleum  Corporation,  Pipeline  Activity,  SEA  Nos.  P- 
10196  and  P-10197. 

Aquila  Energy  Resources  Corporation,  Structure  Removal  Oper- 
ations. SEA  No.  ES/SR  94-099A 

Samedan  Oil  Corporation,  Structure  Removal  Operations,  SEA 
Nos.  ES/SR  95-111A  and  95-112. 

Murphy  Exploration  i  Production  Company,  Structure  Removal 
Operations,  SEA  No.  ES/SR  95-1  ISA. 

Pennzol  Exploration  and  Production  Company,  Struchjre  Re- 
moval Operations,  SEA  No.  ES/SR  96-01/S. 


Vermilion  Area,  Block  46,  Lease  OCS  079,  9  mies  south  ol 
Vermilion  Parish,  Louisiana. 

Ship  ShoaJ  Area,  Block  1 18,  Lease  OCS  068,  20  milies  south 
ol  TerretxHine  Parish,  Louisiana. 

South  Timbalier  Area,  Block,  146,  Lease  OCS-G  3176,  30 
mies  south  of  Lafourche  Parish,  Louisiana. 

Eugene  Island  Area,  Bkxk  158,  Lease  OCS-G  1220,  35  mies 
south  ol  the  nearest  landfall  in  St.  Mary  Parish,  Louisiana. 

High  Island  Area,  East  Mit^on.  South  Extension.  Block  A- 
379.  Lease  OCS-G  13806,  appcoximalely  112  miles  south- 
east ol  the  nearest  coastline  on  Galveston  Island,  Texas. 

High  Island  Area,  East  /Mdtion,  South  Extension,  Block  Ar- 
376,  Lease  OCS-G  2754,  1 14  miles  southeast  ol  the  near- 
est coasUine  in  Texas. 

High  Island  Area,  East  Ad(«tion,  South  Extenskxi,  Block  A- 
379,  Lease  OCS-G  13808,  approximately  110  miles  south- 
east ol  the  nearest  coastline  on  GaNeston  Island,  Texas. 

High  Island  Area,  East  Additxxi,  South  Extenskxi,  Blocks  A- 
379  and  A-384,  Leases  OCS-G  13808  and  3316,  approxi- 
mately 112  mUes  southeast  of  the  nearest  ooastNne  on  Gal- 
veston Island,  Texas. 

Garden  Banks  Area,  Block  134,  Lease  OCS-G  13366,  138 
miles  south  ol  the  nearest  coastline  in  Texas. 

High  Island  Area,  East  Addition,  South  Extension,  Blocks  A- 
362  and  A-379,  Leases  OCS-G  14199  and  13808,  approxi- 
mateiy  1 12  miles  southeast  of  the  nearest  coastHne  on  Gal- 
veston Island,  Texas. 

High  Island  Area,  East  AddKnn.  South  Extenskxi,  Stock  B- 
376,  Lease  OCS-G  2754,  approximataly  112  mies  soulti- 
easl  of  tl>e  nearest  coastline  rn  Texas. 

Vermilion  Area,  Block  122,  Lease  OCS-G  3807,  33  mies 
south  of  Vermilnn  Parish,  Louisiana. 

West  Cameron  Area.  South  Addttkxi,  Bkx:ks  457  and  459, 
Leases  OCS-G  5331  and  3383,  82  mias  south  ol  Cameron 
Parish,  Louisiana. 

West  Cameron  Area,  Bkick  187.  Lease  OCS-G  5290,  28  mies 
south  of  Cameron  Parish,  Louisiana. 

South  Marsh  Island  Area.  Btodn  118,  Lease  OCS-G  5465,  97 
mies  south  of  Intracoastal  City,  Louisiana. 


07/02/93 
05/11/94 
0801/94 

OSKOX 
03/24/95 

03/15/95 

ooosns 

11/17/93 

07/2S9S 
06n2«S 

07/22/94 

02/19/96 
06QIV96 

06/2096 
04/30/96 
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Adivily/Opwatar 


Kan-McGaa  Copaalion,  Stnicture  Removal  Opwaliora,  SEA 

No.  ES/SR  Se-OI/A. 
Noreon  Enptorar,  Ina.  Sttuclura  Removal  Operalians.  SEA  No. 

Es«flg6-cea. 

The  Louiiiana  Land  and  Enploralian  Company,  Structure  Ra- 

mov«  QperaHons,  SEA  No.  ES/SR  96-097. 
Ke>r4iioGee  Corpoialian,  Strudure  Removal  OparaOxis,  SEA 

Noa.  ES/SR  96-044  throu^  96-046. 
Conaoo  hia,  Sauchae  Removal  QpanUana,  SEA  No.  ES/SR 

96-047. 
Mobl  Eiptoalinn  &  Produdng  U.3.  Inc.,  Shuckaa  Remcwal  Op- 

eMiona,  SEA  Noa  ES/SR  96-049  and  96-060. 
Saagul  Energy  ESP,  kic,  Skuctiire  Removal  Operaliana,  SEA 

Na  ES/SR  96-062. 
Miaptiy  Exptonacn  &  Produdion  Company,  StnidurB  Removal 

Opatrikms,  SEA  Noa.  ES/SR  96-053,  \lmu^  96-OSB. 

Murptiy  Exploralicin  &  PiDducdcn  Company,  Sbucbira  Removal 

Opentians.  SEA  No.  ES/SR  96-OGO. 
Ctiavnin  U.S.A..  Structura  Removal  Opaialkine,  SEA  Noa.  ESI 

SR  96-060  through  96-063,  and  96-006. 
Ctavron  U.S>.  Stnjcture  Removal  Operalona,  SEA  No*.  ES/ 

SR  96-064,  Itmugh  96-066. 

Sania  Fa  Energy  Resourcet.  Sdudure  Removal  Cperattona, 

SEA  No.  ES/SR  96-067. 
Oiavran  U.aA.  SVudura  Removal  OparaHona,  SEA  No.  ES/SR 

96-066. 
Canhay  OlMiaia  Managamert  Cuipoiallon.  Skuckaa  Removal 

OpatMcnt,  SEA  No.  ES/SR  96-068A. 
The  Loiaglana  Land  and  Ei^lerallon  Company,  Structure  Ra- 

movi«  Oparalicns,  SEA  No.  ES«R  96-070. 
MarUan  01  Company.  Skudura  Removal  Oparabone,  SEA  No. 

ES/SR  96-071. 
UNOCAL  Corporation,  Stnidure  Remove  OpenMona,  SEA  No. 

ESreR  96-073. 
Img*  Energy  EAP  Inc.,  Slnichira  Removal  OperaUona,  SEA 

No.  ES/SR  9^-075. 
Union  Oi  Company  ol  Caiiomla,  Shucajra  Removal  Operations, 

SEA  Na  ES/SR  96-076. 
Stiet  ORalwra  kic,  Sauciura  Remowel  Operadona,  SEA  No.  ES/ 

SR  96-077. 
Amerada  Heea  Corporation,  Strudura  Removal  OperaUona,  SEA 

No.  ES/SR  96-078  and  96-079. 
Union  Oi  Company  o)  CaMomia,  Sauckjre  Removal  Operations. 

SEA  No.  ES/SR  96-060. 
Santa  Fe  Energy  Reeouroes,  Smicajre  Removal  Opanlkina, 

SEA  No.  ES/SR  96-066. 
Dalen  Resources  Oil  &  Gas  Company,  Stniduie  Removal  Opar- 

attons.  SEA  No.  ES/SR  96-066. 
Chevron  U.S.A.  Stnx:ture  Removal  OperaUona,  SEA  Noa.  ESI 

SR  96-093  and  96-004. 
PliMps   PalTOleum   Company,  Stiudure   Removal  OperaUorts, 

SEA  No.  ES/SR  96-086. 
QuHstream  Raaoutcee,  Inc.,  Stnidua  Removal  Operalians,  SEA 

No.  ES/SR  96-099. 
Eixan  U.SJV-,  Stnidure  Removal  Operations,  SEA  Nos.  ES'SR 

96-101. 
Union  PadHc  Resources  Ca.  SaucKaa  Removal  Operaliona. 

SEA  No.  ES/SR  96-102. 
Union  Pacific  Resources  Company,  Structure  Removal  Oper- 

ations,  SEA  No.  ES/SR  93-193. 
UNOCAi.  Corporation,  Structure  Removal  Operations,  SEA  No. 

ES«R  96-107. 
Texaco  Exploration  and  Production,  hie,  Structure  Removal  Op- 
erations. SEA  Nos.  ES/SR  96-106  ttvough  ge-1ia 
Chevron  U.SJV.  Structure  Removal  Operations,  SEA  No.  ES/SR 

96-120. 
Seneca  Resouces  CorporaHon,  Structure  Removal  Qparallone, 

SEA  No.  ES«R  96-121. 
Chevron  U.SJL,  Stnidure  Removal  Operations,  SEA  Noe.  ES/ 

SR  96-124  and  96-125. 


Location 


Hl|^  Wand  Ana,  Soutt  AddWon,  Btocfc  A-632,  Leaaa  OCS-Q 

2380,  77  milea  loulheaM  of  Brazoria  County,  Tesas. 
SNp  Shoal  Area,  Block  206.  Lease  OC&-G  1S21,  46  milea 

south  ol  Tenebionne  ParWi,  Louisiana. 
VamiOon  Area,  Block  187,  Lease  OCS-G  6673,  SO  rniaa 

south  ol  Vermilion  Pwish.  Louisiana. 
Vannilan  Area,  Block  114,  Leese  OCS-G  5191,  30  milea 

souVi  ol  Vsrmten  ParWi,  Louisiana. 
Wast  [Mia  Area,  Bkxfc  68,  Lease  OCS  0181,  28.5  mies 

southeast  Iram  Leavile,  Louisiana. 
Wast  Cameron  Area,  Bkxk  101,  Lease  OCS  0246,  14  mlaa 

aoulh  ol  Cameran  Parish,  Louisiana. 
QAreston  Area,  Oodi  382,  Lease  OCS-G  4567,  24  mlaa 

southeast  ol  Brazoria  County,  Texas. 
SNp  Sho^  Area:  Bhidis  93,  114,  and  120;  laasss  OCS  063, 

064,  and  038;  10  to  18  miee  south  d  Tenabonna  Parirti. 

Louisiana. 
South  Tlmt^er  Area,  Bkxk  86,  Lease  OCS  0606.  46  mllee 

southeast  ol  Cooodiie,  Louisiana. 
MoHa  Area,  Bkxk  861,  Lease  OCS-G  5062.  6  miles  soum  ol 

Petit  Bole  island,  on  Jadoon  County.  Mississippi. 
Sh0  Shotf  Area;  BkiCka  108,  98,  and  168;  Leases  OCS  0814, 

0810,  and  OCS-Q  5642;  21  to  30  miles  south  d  Terratnnne 


Waet  Canaion  Area,  Stock  379,  Lease  OCS-G  S016,  63  miles 

aouVi  ol  Cameron  Pariah,  Louisiana. 
Weet  Data  Area,  Btock  29,  Lease  OCS  0386,  9  miles  south  ol 

Plaquemfeies  Partah.  LouWana. 
South  Tmballer  Araa,  Btock  107.  Laaae  OCS-Q  S601,  24 

mies  south  ol  Terretenna  Padah,  Louisiana. 
Eugene  leland  Area,  Bkick  97,  Lease  OCS-G  5480,  19  mias 

south  ol  St.  Mary  Parish,  Louisiana. 
Main  Pass  Ana.  Btock  126,  Laeaa  OCS-G  4833,  19  mlaa 

iioilhmeat  of  Plaquemines  Parish.  Louisiana. 
VemnHon  Area,  Btock  38,  Lease  OCS  0206,  33  miles  soiah- 

west  ol  Intracoastal  City,  Louisiana. 
Galveston  Area.  Block  384,  Leesa  OCS-Q  4068,  24  mies 

southeast  ol  the  Texas  Coastline. 
MoUe  Area,  Btock  916.  Lease  OCS-G  5763,  10  miea  south  of 

BaktMin  County,  Alabama. 
Eugene  Island  Arae.  Btock  188.  Lease  OCS  0443,  39  miee 

south  ol  St  Mary  Pansh,  Louisiana. 
Vanniion  Area,  South  Addltton.  Stock  310.  Lease  OCS-Q 

3400.  87  mies  south  ol  Vermiion  Parish.  Louisiana. 
Ship  Shoal  Aree,  Btock  209.  Lease  OCS  0627.  36  miss  soiah 

ot  Terrebonne  Pansh.  Louisiana. 
East  Cameron  Area,  Block  36.  Laaae  OCS-Q  10608.  6  mias 

south  ol  Camsron  Pariah.  Loiisiana. 
West  Cameron  Area.  Btock  247.  Lease  OCS-Q9407.  50-61 

mies  south  ol  Cameron  Parish.  Louisiana. 
Mobie  Area.  Btock  861,  Lease  OCS-Q  5062,  5  miea  soutti  ol 

Jackson  County,  Mississippi. 
West  Cameron  Area.  Btock  118,  Lease  OCS  0767,  16  mlas 

south  ol  Cameron  Parish,  Louisiana. 
Eugene  Island  Area.  Btock  90.  Lease  OCS  0229.  55.7  mies 

southeast  of  Ameia,  Louisiana 
West  Delta  Area.  Btock  42.  Lease  OCS-G  1495.   13  miea 

south  of  Plaquemines  Parish.  Louisiane. 
Brazos  Area.  Btock  A-2.  Lease  OCS-Q  9025.  33  miea  south- 
east from  the  Texas  sfioreiine. 
Ship  Shoal  Area,  Block  180,  Lease  OCS-Q  12946.  32  mias 

south  of  Terrebonne  Parish  Louisiana. 
Vmniion  Area.  Btock  26.  Lease  OCS  0297.  3  miss  south  of 

VermMon  Parish,  Louisiana. 
South  Marsh  Island  Area;  Stocks  212.  222.  and  230:  Laaaa 

OCS  0310;  18.5  mies  south  of  ttie  Louisiana  shoratna. 
Eugene  Islend  Area.  Btock  133.  Lease  OCS-Q  4445.  38  miee 

south  of  Itiena  Parish,  Looisiana. 
West  Cameron  Area,  Blodt  230,  Lease  OCS-Q  10660,  42 

mies  south  Irom  ttie  Louisiana  ooasdine. 
South  TImbaiar  Area,  Btock  23,  Leaas  OCS  0386.  4  mlaa 

soutti  of  Latourche  Parish,  Louaiana. 


Data 


D6/D7/96 
03128196 

oe/Duse 

04/18/96 
06/2M8 
OSIOfm 
04/3096 
06/10196 

a6A)8/96 
06/13/96 
06I0\I96 

03/27/96 
06/15/96 
06/21/96 
04/3IV96 
0402/96 
06/23/96 
06/28^6 
04/18/96 
06/1 3M 

oemeix 

06/16/96 

osmeix 

05/03/96 
06/13«6 

oeaoix 

06/2(V96 
06/13/96 
06/13/96 
06^7/96 
06/13/96 
06/13^6 

OBKxiae 

06/13»6 
06/17/96 


Actlvily/OpaTator 


Philipe  Petraievm  Company,  Sinjclura  Removal  Operaltons, 

SEA  No.  ES«R  96-126. 
Amerada  Hess  Corporation,  Structure  Removal  Operations,  SEA 

fk».  ES/SR  96-127  through  96-130. 
W  &  T  Offshore,  Inc..  Structure  Removal  Operations,  SEA  Nos. 

ES/SR  96-135  through  96-138. 

Texaco  Exploralion  and  Productton.  Inc.,  Stnjcture  Removal  Op- 
araltona,  SEA  No.  ES/SR  96-140. 


Location 


West  Cameron  Area,  Btock  118.  Lease  OCS  0757.  43  mias 

southwest  ol  Grand  Chenier.  Louisiana. 
Eugene  Island  Area.  Btock  10,  Lease  OCS-G  2882,  3  n«es 

south  of  St.  Mary  Parish.  Louisiana. 
Ship  Shoal  Area.  Btocks  146  and  133,  Leases  OCS-G  3582 

and  4228,  23  mies  souttvsouthwest  of  Tenebonne  Pwi^ 

Lousiana. 
South  Marsh  Island  Area.  Btock  219.  Lease  OCS  0310.  11 

mies  south  of  Vermiion  Parish.  Lixisiana. 


Dais 


06/14/96 
06/21/96 
07/07/96 

07/06/96 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information  Unit.  Information 
Services  Section.  Gulf  of  Mexico  OCS 
Region.  Minerals  Management  Service, 
1201  Elmwood  Park  BotUevaid.  New 
Orleans,  Louisiana  70123-2394. 
Telephone  (504)  736-2519. 

SUPPLEMENTARY  MFOaMATKM:  The  MMS 
prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  these  effects. 
Enviroimiental  Assessments  are  used  ss 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2KC).  A  FONSl  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
dociunents  required  under  the  NEPA 
Regulations. 

Dsted:  July  23. 1996. 
QuitCOfam, 

Regional  Dinctor.  Gutf  of  Mexico  OCS  Region. 
[FR  Doc  96-1 943S  Filed  7-30-96;  8:45  ami 
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OEPARTMEKT  OF  JUSTICE 

Notice  Of  Lodging  of  Cornent  Doctm 
Pursuant  to  the  Oil  Pollution  Am 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States,  et  al„ 
v.  ARCO  Pipe  Line  Co.,  et  al..  Civil 
Action  No.  1 196  CV  0280,  was  lodged  on 
July  18. 1996.  with  the  United  States 
District  Coiut  for  the  Northern  District 
of  Indiana.  The  consent  decree  settles  an 
action  brought  under  Section  1006  of 
the  Oil  Pollution  ActfSS  U.S.C.  §  2706. 
for  natural  resoiut»  damages  resulting 
from  an  oil  spill  in  which  a  pipeline 
ruptured  and  discharged  approximately 
30,000  gallons  of  diesel  fuel  that  flowed 
into  Fish  Greek.  DeKalb  County. 
Indiaiu.  and  spread  downstream  into 
Williams  County,  Ohio.  The  consent 
decree  requires  ARCO  Pipe  Line  Co.  and 
NORCO  Pipeline,  Inc.,  to  pay  the  past 
assessment  costs  of  the  natural  resource 
trustees  and  to  pay  $2,507,500  for 
restoring,  rehabilitating,  replacing,  or 
acquiring  the  equivalent  of  the  damaged 
natural  resources. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
conunents  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Enviroiunent  and 
Natiual  Resources  Division,  Department 
of  Justice.  Washington.  D.C  20530.  and 
should  refer  to  United  States,  et  al.,  v. 
ARCO  Pipe  Line  Co.,  el  al.,  DOJ  Ref. 
#90-5-1-1-4146. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Fort  Wayne  Division. 
1300  South  Harrison  Street.  Room  3128. 
Fort  Wayne,  Indiana,  46802;  the 
Bloomington  Field  Office  of  the  U.S. 
Fish  and  Wildlife  Service,  620  South 
Walker  Street,  Bloomington,  Indiana. 
47403;  and  at  the  Consent  Decree 
Library.  1120  G  Street.  N.W..  4th  Floor. 
Washington,  D.C.  20005,  (202)  624- 
0692.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1120  G  Street,  N.W.,  4th  Floor, 


Washington,  D.C.  20005.  In  requesting  a 

copy  please  refer  to  the  referenced  case 

and  enclose  a  check  in  the  amount  of 

$9.50  (25  cents  per  page  reproduction 

costs),  payable  to  the  Consent  Decree 

Library. 

Bruoe  S.  Gelber. 

Deputy  Section  Chief.  Environmental 

Enforcement  Section,  Environment  and 

Natural  Resources  Division. 

(PR  Doc.  96-19395  Filed  7-30-S6:  8:45  ami 
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Notice  of  Lodging  of  Content  Deeraa 
Pursuant  to  ttie  Comprehensive 
Environmental  Oeeponee, 
Compensation  and  UabHIty  Act 

In  actnrdance  with  Departmental, 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  July  16. 1996.  a  propcMed 
Consent  Decree  in  United  States  v. 
Rhode  Island  Solid  Waste  Management 
Corporation,  Civil  No.  96-408P,  was 
lodged  with  the  United  Slates  District 
Court  for  the  District  of  Rhode  Island  to 
resolve  this  matter.  The  proposed 
Consent  Decree  concerns  the  response 
to  the  existence  of  hazardous  substances 
at  the  Central  Landfill  Site  located  in 
Johnston.  Rhode  Island,  pursuant  to  the 
Comprehensive  Enviroiunental 
Response,  Compensation  and  Liability 
Act,  as  amended. 

Under  the  terms  of  the  Consent 
Decree,  Rhode  Island  Solid  Waste 
Management  Corporation  will  perform 
the  remedial  design  and  remedial  action 
for  Operable  Unit  1  at  the  Site.  In 
addition,  Rhode  Island  Solid  Waste 
Management  Corporation  agrees  to  pay 
$250,000  in  past  costs  incurred  through 
May  25. 1994,  and  to  pay  costs  incurred 
in  coiuiection  with  Operable  Unit  1  after 
May  25. 1994. 

Ine  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Oinsent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  Geaeral  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice.  Ben 
Franklin  Station,  Washington,  D.C 
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20044.  and  should  refer  to  United  States 
V.  Rhode  bland  Waste  Management 
Qxporation.  D.I.  Rat  90-11-2-827. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  1  Office  of  the 
Enviraunental  Protection  Agency,  One 
Congress  Street,  Boston  Mauachuaetts. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Doctmiant  Center, 
1 120  G  Street,  N.W.,  4th  Floor, 
Washington  D.C  2000S,  (202)  624-0892. 
A  copy  of  the  proposed  Conaent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In 
requesting  a  copy,  please  reliBr  to  die 
refaranoad  case  and  raicloaea  dieck  in 
the  amount  of  $26.25  (25  cents  par  page 
repnxhiction  cost,  excluding 
appendicaa)  made  payable  to  Conaent 
DaisaeUfaraiy. 
leeikLGnaa, 

Section  Chief.  Environmaital  Enfoteeaent 
Section. 
[FR  Doc  96-10404  nlad  7-30-98;  6:45  •ml 


AnflttiMt  Dhrtiloii 


Act  of  iMS-PMrotoum  EmrireMMnW 
fl9>i«>th  FOnim  Pralact  Na  96-12 

Notice  is  hereby  given  that,  on  July  1, 
1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C 
$4301  el  seq.  ("Act"),  the  Patrolaum 
Environmental  Research  Foum 
("PEKF")  Protect  No.  95-12,  Utlad 
"Monitoring  of  Composting  and  Soil 
BioramediaUoa",  has  Blad  written 
notifications  simuhaneously  with  the 
Attorney  General  and  the  Fadoal  Trade 
Commission  dlsrlnslng  (1)  the  idantitias 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  far  the  purpose 
of  invoking  the  Act's  proviaioDs-Umiting 
the  recovery  of  antitrust  plaintifii  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  tfb) 
of  the  Act.  the  identities  of  the  partiaa 
are:  Chevron  Research  and  Technology 
Company,  Richmond,  CA;  BP  Oil 
Company,  Cleveland.  OH;  Exxon 
Production  Research  Company, 
Houston.  TX;  and  Atlantic  Richfield 
Company,  Piano,  TX.  The  nature  and 
objective  of  this  project  is  to  improve 
the  methods  that  can  be  used  to  monitor 
oompasting  and  soil  bioremediolion 
projects.  Research  and  development 
work  required  in  furtherance  of  the 
project  is  to  be  carried  out  by 
Bioramediation  Consulting,  Inc. 


Porticipatian  in  this  project  will 
remain  open  to  interested  persons  and 
organizations  until  the  Project 
Completioo  Date,  which  is  presently 
anticipated  to  occur  appnndmately 
Auguit  31, 1997,  but  no  later  than 
December  31, 1998.  The  participants 
intend  to  file  additional  written 
notifications  Hisr losing  all  changes  in 
its  membership.  Information  regarding 
participation  in  the  project  may  be 
obtained  from  Ms.  Sara  J.  McMillen, 
Chevron  Reseattih  and  Technology 
Company,  100  Chevron  Way, 
Richmond.  CA  94802-1627,  telephone 
(510)  242-348S,  Fax  (510)  242-1954. 
rnaatafs  K.  liHassa, 
Dinctar  ofOpemOona  Antitnat  DMaion. 
IFR  Doc  96-19396  Filed  7-30-96;  6:45  ami 
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DniQ  EJitofcenMnt  AtiwiliiwiiBPoH 

hnportMlon  of  CenftoHed  Subfnc— ; 
NoOMOfApplleaiian 

Pursuant  to  Section  1008  of  the 
Controlled  Subetances  Import  and 
Export  Act  (21  U.S.C  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importatiiai  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  July  9, 1996,  Bridgeway 
Trading  Corporation,  7401  Metro  Blvd., 
Suite  480,  Minneapolis,  Mitmesota 
55439,  made  applicatioiUo  the  Drug 
Enfoit»ment  Administntica  to  be 
regiotered  as  an  importer  of  marihuana 
(7360)  a  basic  claaa  of  controlled 
substance  listed  in  Schedule  I. 

The  firm  plans  to  import  marihuana 
seed  which  will  be  rendered  non-viable 
and  used  aa  bird  food. 

Any  manufacturer  holding,  or 
applying  for,  teaistndan  as  a  bulk 
maniifarttirar  of  this  basic  class  of 
controlled  substance  may  file  written 
conunents  on  or  objectioiu  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prasdibed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy-Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 


Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  Sled  no  later  than  (30  days 
from  publication). 

This  pr(x»dure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  pnx»dures  described  in  21  CFR 
1311.42(b),  (c),  (d).  (e).  and  (i).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicante  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Awriiaant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administratian  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C  gS8(a),  21  U.S.C  823(a),  and  21 
CFR  1311.42  (a),  (b).  (c),  (d),  (e),  and  (i) 
are  satisfied. 

Dated:  July  ZS,  1996. 
Gaas  K.  Haisllp, 

Deputy  AnittantAdadniMtrntor,  Office  t^ 
Divenion  Control.  Drug  Enfonxtnent 
Administration. 
IFK  Doc  96-19442  Filed  7-30-96;  8:45  am) 


Iftanufacturar  of  Controllod 
Subctancea;  Node*  of  AppHcadon 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  thia  is  notice  that  on  April  29, 
1996,  Guilford  Pharmaceuticals,  Inc., 
Attn:  Ross  S.  Ladermon,  6611  Tributary 
Street,  Baltimore,  Maryland  21224, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  n  controlled  substance 
cocaine  (9041). 

The  firm  plans  to  manufacture 
methyl-3-beta-(4- 

trimethylstaimylphenyl)-tropane-2- 
carboxylate  as  a  final  intermediate  for 
the  productirai  of  dopascan  injection. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
IXA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  applicatiotL 

Any  sudi  conunents  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administratioo,  United 
States  Department  of  Justice, 
Washington,  D.C  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
September  30, 1996. 
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Dated:  )uly  2S.  1996. 
Gaas  R.  Hatslip. 

Deputy  Assistant  Administrator,  Qfficeof 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  96-19443  Filed  7-30-96;  8:45  ami 


Manufacturar  ol  Controllod 
Subatancaa;  NoUca  of  Registration 

By  Notioe  dated  April  9, 1996,  and 
published  in  the  Federal  Kagisier  on 

April  19,  1996,  (61  FR  17322),  KnoU 
Pharmaceuticals,  30  North  Jefferson 
Road,  Whippany,  New  Jersey  07981, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
hydromorphone  (9150),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
1 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
foctora  in  Title  21 ,  United  Slates  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Knoll  Pharmaceuticals  to 
manufacture  hydromorphone  is 
consistent  with  the  public  interest  at 
this  time.  Therefore,  pursuant  to  21 
U.S.C.  §  823  and  28  CFR  §§0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dalml:  )uly  25.  1996. 
Gcw  R.  HaUip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enfaccement 
Administration. 
(FR  Doc.  96-19444  Filed  7-30-96;  8:45  am) 
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Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  April  30, 1996,  and 
published  in  the  Federal  Register  on 
May  6.  1996,  (61  FR  20275).  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  below; 


Drug 


Coca  Leaves  (9040)  .- 

Opium,  raw  (9600) 

Opium  poppy  (9650) 

Poppy  Straw  Concentrate 
(9670) ^^ 


No  comments  or  objections  have  been 
received.  ££A  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Penick  Ckirporation  to 
import  the  listed  controlled  substances 
is  consistent  with  the  public  interest 
and  with  United  Slates  obligations 
under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  Therefore, 
pursuant  to  Section  1008(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordwice  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  |uly  25, 1996. 
Gene  R.  Hoislip, 

Deputy  Assistant  Administrator,  Office  of 
Division  Control,  Drug  Enforcement 
AdmittistratiorL 

IFR  Doc.  96-19445  Filed  7-30-96;  8:45  ami 
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Importer  of  Controlled  Subatancaa; 
Notica  of  Registration 

By  Notice  dated  April  30, 1996,  and 
published  in  the  Federal  Register  on 
May  6,  1996,  (61  FR  20276).  Roberts 
Laboratories,  Inc.,  4  Industrial  Way 
West,  Eatontown.  New  Jersey  07724, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  propiram 
(9649),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  conunents  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  Stales  Code, 
Section  823(8)  and  determined  that  the 
registration  of  Roberts  Laboratories,  Inc. 
to  import  propiram  is  consistent  with 
the  public  interest  and  with  United 
States  obligations  under  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1, 1971,  at  this  time. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  July  25. 1996. 
Gene  R.  Raislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcerrtent 

Administration. 

IFR  Doc  96-19446  Filed  7-30-96;  8:45  ami 


Impoflef  of  Controlled 
NoMca  of  llaglsbattoii 

Bv  Notice  dated  May  22, 1996,  and 
published  in  the  Federal  Regisier  on 
May  30, 1996,  (61  FR  Z7099),  Roche 
Diagnostic  Systems,  Inc..  1080  U.S. 
Highway  202,  Somerville,  New  Jersey 
08876,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of 
tetrahydrocannabinols  (7370),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  Sutes  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Roche  Diagnostic 
Systems,  Inc.  to  import 
tetrahydrocannabinols  is  consistent 
with  the  public  interest  and  with  United 
States  obligations  under  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1,  1971,  at  this  time. 
Therefore,  pursuant  to  Section  1008^) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations, 
S  1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic    . 
clius  of  controlled  substance  listed 
shove. 

OahHl:  (uly  25. 1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc  96-19447  Filed  7-30^96:  8:45  ami 
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Importer  of  Controllad  Subatancaa; 
Notica  of  RegMraUon 

By  Notice  dated  May  22, 1996.  and 
published  in  the  Federal  Register  on 
May  30, 1996,  (61  FT*  27100).  Wildlife 
Laboratories,  Inc.,  1401  Duff  Drive, 
Suite  600,  Ft.  Collins.  Colorado  ^0524, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 


EtorpMne  HydrocNoride  (9058) 
Caitenlana  (9743)  _. 


Sctiedule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Wildlife  Latwratories.  Inc. 
to  import  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 
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obUgationa  under  inteniAtloiuJ  tzaaties, 
conventioiis,  or  protocoli  Id  eOect  on 
May  1, 1971,  at  this  time.  Therefore, 
pursuant  to  Section  looa(a)  of  the 
ContioUad  Subetanoes  Import  and 
Export  Act  and  in  accordance  with  Title 
21;  Code  of  Fedenl  RegulaUoos,  Section 
1311.42,  the  above  finn  is  granted 
registration  as  an  importer  of  the  besic 
classes  of  controlled  substances  listed 
above. 
Dalad:|uly25,  isga. 


Orpnt^ytantanf  i^dminittrafar.  Office  of 

DlvnlonCoiUnl.lJnigSaforaimtnt 

Adminiatnitiom. 

(FR  Doc  a»-l»44a  FUmI  7-)0-ge:  B-M  ami 


O^ARTMBrr  OF  LABOR 


praMMlM  TiHiMnnii 
tNo.O-10011] 


w-az; 


EMnpuoii  To  pennlt  Cartslfi 


mamer:  Pension  and  WeUoe  Benefits 

Administntiao  (PWBA),  Dspartmant  of 

Ubor. 

ACTION:  Giant  of  class  sxemption. 

maunr:  This  document  contains  a 
fbial  exsmptioo  from  the  prohibited 
transaction  restrictioiis  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  the  Federal  Employees' 
Retirement  System  Act  of  1986  (FERSA) 
and  the  Internal  Revenue  Coda  of  1986 
(the  Code).  The  exemption  applies  to 
certain  prospective  transactions 
between  employee  benefit  plans  and 
parties  in  interest  where  such 
transactions  are  specifically  authorized 
by  the  Department  and  an  subject  to 
terms,  conditions  and  representations 
which  are  substantially  similar  to 
exemptions  previously  granted  by  the 
Department.  The  exemption  affects 
ploos,  participants  and  beneficiaries  of 
such  plans  and  certain  persons  engaging 
in  such  transactions. 

DiscBaaiaa  of  the  Exaaption 

As  part  of  the  Department's 
continuing  efforts  to  reduce  regulatory 
bludeos  associated  with  processing 
individual  exemptioiu  for  transactions 
prohibited  under  ERISA,  this  class 
exemption  permits  a  plan  to  engage  in 
a  transaction  following  a  demonstration 
to  the  Dspartmant  that  the  transaction: 
(1)  Is  sut»tantially  similar  to  those 
described  in  two  prior  individual 


exemptions  granted  by  the  Department: 
and  (2)  presents  little,  if  any . 
opportunity  for  abuse  or  risk  of  loss  to 
a  plan's  participants  and  beneficiaries. 
Under  the  class  exemption,  a  party  may 
pr(x:eed  with  a  transaction  in  as  Utile  as 
78  days  from  the  acknowledgment  of 
receipt  by  the  Department  of  a  written 
subniission  Bled  la  accordance  with  the 
terms  of  the  class  exemption.  The  time- 
frames contained  in  the  exemption 
enable  the  Dauaitmont  to  fully  consider 
the  written  sucmisaion  for  compliance 
with  the  terms  of  the  class  exemption 
and  provide  interested  persons  with  a 
reasonable  opportunity  to  comment  on 
the  piopoeea  transaction  following  the 
receipt  of  notificatioa. 
efftame  oatc  July  3i,  i99e. 

FOR  RNmCR  MFOMMTKM  CONTACT:  Ms. 

Allison  Padams,  Mr.  Ronald  Willatt,  or 
Mr.  Louis  Campegna,  Office  of 
Exemption  Determinatioos,  Pension  and 
Welbre  BenefiU  Administration.  U.S. 
Department  of  Labor,  telephone  (202) 
219-8971  (This  is  not  a  toll-free 
number.);  or  Mr.  William  Taylor.  Plan 
Benefits  Security  Division.  Office  of 
Solicitor,  U.S.  Department  of  Labor 
(202)  219-4592.  (This  is  not  a  toll-free 
numlwr.) 
wpUBmaun  mfoamation:  On 

November  27. 1995,  the  Department  of 
I^bor  (the  Department)  published  a 
notice  in  the  Federal  Kagistar  (60  FR 
58376)  of  the  pendency  of  a  propoeed 
class  exemption  fitim  the  restrictions  of 
sections  406  (a),  406(b)(l]  and  406(b)(2) 
of  ERISA  and  from  the  taxes  imposed  by 
section  497S(a)  and  (b)  of  the  Internal 
Revenue  Code  (the  Code),  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code. 

The  Department  proposed  the  class 
exemption  on  its  own  motion  pursuant 
to  section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B,  (55 
FR  32836,  August  10, 1990).' 

The  notice  of  pendency  gave 
interested  persons  an  opportunity  to 
comment  or  request  a  public  hearing  on 
the  proposal.  No  requests  for  a  public 
bearing  with  respect  to  the  propoeed 
class  exemption  were  received  by  the 
Department.  Six  public  comments  were 
received  by  the  Department.  Upon 
consideration  of  the  record  as  a  whole, 
the  Department  has  determined  to  grant 
the  proposed  class  exemption  subject  to 
certain  modiflcations.  These 


modifications  and  the  comments  are 
discussed  below. 

Discnsdesi  of  Coaunents  RacalTed 

One  commenter  urged  the  Department 
to  modify  the  final  exemption  to 
provide  relief  frtrai  section  8477(c)(2)  of 
FERSA  which  parallels  section  40e(b)  of 
ERISA.:  The  conmienter  stated  that  the 
scope  of  the  class  exemption  shoidd  be 
expianded  to  enable  the  Thrift  Savings 
Plan  for  federal  employees  to  take 
advantage  of  the  relief  provided  by  the 
exemption.  The  Departineni  sees  marit 
in  this  coizunent  and  believes  that 
providing  such  relief  is  consistent  with 
the  policy  and  safeguards  embodied  in 
this  exemption.  Accordingly,  the 
Department  has  modified  section  11  of 
the  final  exemption  to  provide  relief 
bom  section  8477(c)(2)  of  FERSA. 

Another  commenter  requested  that 
the  Department  clarify  that  the  relief 
provided  in  the  class  exemption  applies 
to  transactions  involving  multiemployer 
plans.  The  Department  notes  that  the 
exemption  applies  to  transactions  which 
an  siUMtantlally  similar  to  transactions 
described  in  at  least  two  individual 
exemptions  granted  by  the  Department 
within  the  eo-month  period  prior  to  the 
written  submission  filed  In  accordance 
with  the  class  exemption.  In  this  regard, 
the  conditions  of  the  exemption  do  not 
include  a  requirement  of  substantial 
similarity  between  the  type  of  plan 
involved  in  the  proposed  transaction 
imder  the  class  exemption  and  the  type 
of  plans  involved  in  the  previously 
granted  individual  exemptions  (i.e.. 
single  employer  or  multiemployer 
plans).  Accordingly,  it  is  the  view  of  the 
Department  that  sections  1(a)  and  n(b) 
wiU  be  satisfied  in  the  case  of  a 
multiemployer  plan,  if  such  plan  relies 
on  two  substantially  similar  individual 
exemptions  involving  single  employer 
plans. 

A  commenter  requested  clarification 
regarding  sections  1(b)  snd  11(b)  of  the 
exemption  which  require  that  there  be 
little,  if  any.  risk  of  abuse  or  loss  to  the 
plan  participants  and  beneficiaries  as  a 
result  of  the  transaction.  The  commenter 
expressed  concern  that  this  condition 
may  require  that  the  party  who  is  to 
engage  in  the  transaction  guarantee  that 
a  plan  never  experience  a  loss  as  a  result 
of  the  subject  transactioiL  As  a  result, 
the  commenter  requested  that  the 
Department  clarify  this  condition  to 
provide  that,  if  a  transaction  is  prudent 
when  entered  into,  the  relief  provided 
by  the  class  exemption  will  iiot  be 


•  SMtkiQ  102  of  RMrgantzalion  Plan  No.  4  of  197S 
(43  FK  47713.  Octotxc  17.  197S)  gmenlljr 
tnniiKTad  Uu  ■ulhority  of  tho  Saovtvy  of  tfao 
Tnamary  to  iMoa  idministiadvo  BHilipUoOf  imdar 
■action  4e7S<cX2)  of  iIm  Coda  to  tlia  Sacracary  of 


'  Tba  I>«paitiiiant  U  autboriaad  to  pant 
axamptlva  raliaf  bom  tba  raatrictkiDa  of  FESSA 
•action  S477(c)(2l  punuanl  10  laetion  S477tcX3|  of 
PSR5A.  Tba  raatiictloni  of  FERSA  ioction 
S477(cM2l  paiallal  aactlon  40eO>)  of  EKiSA. 
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retroactively  revoked  should  there  be 
some  future  decline  in  the  value  of  the 
asset.  It  was  not  the  intent  of  the 
Department  that  this  condition  act  as  a 
guarantee  of  the  future  performance  of 
the  transaction.  The  Department  notes 
that,  for  purposes  of  determining 
whether  a  transaction  poses  little,  if  any, 
risk  of  abuse  or  loss  to  the  plan,  tlie 
party  should  examine  the  bets  and 
idrcumstances  surrounding  the 
transaction  as  of  the  date  that  the 
transaction  is  to  be  entered  into. 

Two  commsnters  requested  that  the 
Department  expand  the  relief  provided 
by  the  exemption  to  include  relief  bom 
section  406(b)(3)  of  ERISA.  One  of  the 
commentera  noted  that  section  406(b)(3) 
relief  would  only  be  available  if  such 
relief  was  provided  in  the  two 
substantially  similar  individual 
exemptions  granted  by  the  Department 
within  the  prior  60-moDth  period.  The 
Department  sees  merit  in  these 
comments  and  has  modified  the  final 
exemption  accordingly.  In  this  regard, 
the  Department  notes  that  any  of  the 
relief  from  specific  ERISA  restrictions 
provided  by  the  class  exemption  for  a 
particular  transaction  is  available  only 
to  the  extent  that  the  same  relief  is 
provided  in  the  two  substantially 
similar  individual  exemptions 
previously  granted  by  the  Department. 

A  conunenter  requested  that  the  term 
"independent  fiduciary"  as  used  in 
section  n  be  defined  in  the  final 
exemption.^  Another  commenter  urged 
that  the  Department  be  flexible  in 
detennining  who  may  serve  as 
independent  fiduciary  and  suggested 
that  the  sponsoring  employer  or  other 
existing  plan  fiduciary  be  permitted  to 
act  in  that  capacity.  Because  of  the 
variety  and  constanUy  evolving  nature 
of  the  prtxlucts  and  service 
arrangements  presented  to  the 
Department  for  its  consideration  under 
ERISA  section  408(a),  the  Department 
does  not  believe  that  it  would  be 
appropriate  to  adopt  a  definition  that,  in 
effect,  would  require  compliance  with 
certain  enumerated  standards.  Rather, 
the  Department  generally  has  adopted  a 
flexible  approach  with  respect  to  the 
qualification  of  a  party  to  act  as  an 
independent  fiduciary  in  any  particular 
situation.  In  this  regard,  individual 
exemptions  granted  by  the  Department 
have  required  that  there  be  no  affiliation 
between  the  independent  fiduciary  and 


)  In  making  a  finding  that  an  exemptioD  ia 
adminiatntivaly  faaaible  under  lactlDD  40S(a)  of 
ERISA,  in  tliat  it  raquiras  no  continuing 
adminiitrative  tnirden  on  behalf  of  tba  Depaitmant, 
Um  Deparunent  geosraily  bas  required  the 
Involvement  of  an  independent  fidndary  to 
rapraaent  tba  plan  for  tianaactioni  tbal  require  lelier 
from  aaction  atMKb]  of  ERISA. 


the  party  or  its  affiliates  seeking  to 
engage  in  the  transaction  end  that  the 
independent  fidudary  receive  no  more 
than  a  de  minimis  amount  of 
compensation  from  the  party  seeking  to 
engage  in  the  subject  transaction, 
including  amounts  received  for  services 
as  independent  fiduciary.  In  certain 
cases,  such  as  a  transaction  between  a 
plan  and  a  party  unrelated  to  the  plan 
sponsor,  the  plan  sponsor  may  qualify 
to  act  as  independent  fiduciary  on 
behalf  of  the  plan.  In  addition,  as  noted 
in  the  preamble  to  the  proposed 
exemption,  "•  •  •  the  independent 
fiduciary  should  be  knowledgeable  and 
experienced  with  respect  to  the  type  of 
transaction."  The  Department 
encourages  parties  to  consider,  when 
retaining  an  independent  fiduciary,  any 
unique  qualifications  of  the 
independent  fiduciaries  utilized  in  the 
two  or  more  individual  exemptions 
being  relied  upon. 

One  commenter  requested  that  the 
Department  delete  the  requirement 
under  the  proposed  exemption  relating 
to  the  distribution  of  notice  to  interested 
persons.  According  to  the  commenter, 
the  requirement  of  notice  and  a 
comment  period  does  not  seem  to  serve 
a  useful  purpose  and  prolongs  the 
approval  process.  The  Department  notes 
that  the  proposed  exemption  provides 
broad  relief  for  various  party  in  interest 
transactions  that  do  not  come  within  the 
scope  of  relief  provided  by  existing 
statutory  or  class  exemptions.  In  this 
regard,  comments  submitted  to  the 
Departmont  by  interested  persons  in 
response  to  the  publication  of  a 
proposed  individual  exemption  in  the 
Federal  Register  may  raise  substantive 
factual,  legal  or  policy  issues  which  are 
not  apparent  bom  the  information 
contained  in  the  exemption  application. 
Under  the  proposed  class  exemption, 
publication  of  notice  in  the  Federal 
Register  would  not  be  required. 
Aixortiingly.  the  Department  believes 
that  the  distribution  of  notice  affording 
interested  persons  the  opportunity  to 
comment  on  a  proposed  transaction  is 
an  important  safeguard  under  the  class 
exemption.  As  a  result,  the  Department 
has  determined  not  to  modify  the 
exemption  in  this  regard. 

The  commenter  also  suggested  that 
the  term  "completion  of  distribution  of 
the  notice"  contained  in  the  definition 
of  "comment  period"  under  section 
IV(e)  of  the  proposal  should  be  modified 
to  permit  the  party  who  is  to  engage  in 
the  transaction  to  make  a  reasonable 
estimate  of  the  time  necessary  for 
completion  of  notice  such  as  three  days 
after  sanding  notice  by  first-class  mail. 
The  Department  notes  that,  under 
section  IV(e),  the  comment  period 


expires  25  days  following  the 
completion  of  the  distribution  of  notice 
to  interested  persons.  Accordingly,  the 
expintton  date  of  the  comment  period 
is  necessarily  dependent  upon  the  date 
that  distribution  of  the  notice  is 
completed.  The  Department  is  of  the 
view  that  the  requirements  of  the 
exemption  relating  to  the  comment 
period  as  defined  under  section  IV(e) 
will  be  met  if  the  party  makes  a  good 
hith  estimate  of  the  time  necessary  to 
complete  distribution  of  the  notice.  In 
this  regard,  the  Department  has 
modified  section  IV(e)  to  specifically 
provide  that  a  party  may  asstmie  that 
distribution  of  notice  will  be  complete 
three  business  days  following  the  date 
of  first  class  moiling  of  such  notice. 

The  commenter  also  suggested  that 
the  class  exemption  contain  a 
requirement  that  the  party  wishing  to 
engage  In  the  transaction  must  inform 
interested  persons  of  the  date  of  the 
expiration  of  the  comment  period.  The 
commenter  noted  that  the  preamble  to 
the  proposed  class  exemption  referred 
to  the  responsibility  of  the  party  to 
notify  interested  persons  of  the  date  of 
the  expiration  of  the  comment  period, 
but  that  such  notification  was  not 
specifically  included  as  a  condition  of 
the  proposed  class  exemption.  The 
commenter  stated  that  such  a 
requirement  should  appear  among  the 
terms  and  conditions  of  the  class 
exemption.  The  Department  sees  merit 
in  this  comment  and  has  modified 
section  IV(b)  to  provide  that  the  notice 
to  interested  persons  Include  the  date  of 
the  expiration  of  the  comment  period. 

One  of  the  commenters  requested  that 
the  Department  delete  the  60-month 
requirement  described  in  sections  1(a) 
and  11(a)  of  the  class  exemption. 
Sections  1(a)  and  n(a)  require  that  a 
transaction  be  substantially  similar  to 
transactions  described  in  at  least  two 
individual  exemptions  that  were 
granted  by  the  Department  within  the 
60-month  period  ending  on  the  date  a 
written  submission  is  filed.  The 
Department  notes  that  the  60-month 
requirement  was  developed  to  ensure 
that  the  two  substantially  similar 
individual  exemptions  that  the  party 
compares  to  its  proposed  transaction 
reflect  the  current  exemption  policies  of 
the  Department.  Therefore,  the 
Departinent  is  unable  to  conclude  that 
deletion  of  this  requirement  is 
warranted. 

A  commenter  urged  the  Department  to 
adopt  a  more  liberal  definition  of  the 
term  "substantially  similar."  Section 
IV(a)  defines  the  term  "substantially 
similar"  as  alike  in  all  material  respects. 
The  commenter  suggested  that  the 
precedential  exemptions  be  considarad 
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■ubiUmliaUy  riipfW  wfaar*.  in  tho 
Dapaitmoit'i  judgBOMnt.  there  preMnta 
litUa  ponibUity  of  tbuae  due  to  the 
diStraica  in  fioa.  The  Depeitment  is 
not  pemudad  by  the  ugument 
tubmitted  in  favor  of  tn  expended 
dafinitlan  of  the  tann  "nibetintially 
similar".  The  proposed  exempCioo's 
pnmise  was  that  the  Department  could 
provide  expedited  conaidwatlon  of  ■ 
party's  written  submisaion  within  the 
timeframes  delineated  in  the  pfopoaal 
only  if  the  transaction  was  suoetantially 
similar,  as  de&ned  under  the  axampUon, 
to  two  other  tiansacticHis  previously 
considered  by  the  Departmant  The 
Depaitmant  believes  that  the 
commanlar's  suggestion  for  a  more 
liberal  definition  of  "subatantially 
similar"  is  inconsistent  with  the 
underlying  premise  of  the  class 
axampUoQ.  For  this  reason,  the 
Department  has  datannined  not  to 
modify  this  definition. 

Okie  commentar  rsqunsted  a  number 
of  modiflatioiis  to  the  proposal  based 
upon  its  belief  that  the  daas  exemption 
should  be  applicable  to  gsnoric 
transacUoDS  that  would  otherwise  be  the 
sub)ect  of  a  class  axamptlon.  The 
Department  notes  that  the  preamble  to 
the  propoaal  indicates  that  the  party 
wishing  to  take  advantage  of  the 
exemption  must  demonstrate  that  tha 
transscUoo  is  substantially  similar  to  at 
least  two  individual  exemptions 
previously  granted  by  the  Department. 
The  Department  notes  that  it 
detemiined  to  propose  relief  besed,  in 
part,  on  its  observation  that  many  of  the 
individual  applications  contain  nearly 
identical  transactions,  terms  and 
omditians  as  those  previously  granted. 
Accordingly,  because  the  proposal 
Umita  relief  to  identiSable  individual 
transactions  aiKl  the  parties  thereto,  not 
genetic  transactions,  the  modifications 
requested  by  the  commenter  are  beyond 
the  scope  of  this  proceeding.  Lastly,  the 
Department  notes  that  the  great  ma)ority 
of  class  exemption  requests  considered 
by  .the  Department  over  the  pievious  20 
years  preaented  unique  facts  and 
drcumstancas  that  were  not 
substantially  «itnii*r  to  prior 
exemptions  granted  by  the  Department 

Tha  same  commenter  also  urged  the 
Department  to  extend  tha  relief 
provided  by  the  class  exemptioD  to 
Include  transactions  that  have  taken 
place  prior  to  the  submission  required 
under  part  ID  of  the  exemption.  Another 
commenter  urged  the  Depiutment  to 
consider  retroactive  relief  to  the  data  of 
the  written  submission  under  the  class 
exemption.  The  Department  noted  in 
the  preamble  to  the  proposal  that 
"  •  •  *  in  light  of  the  broed  scope  of 
reUef  provided  under  the  propoaal.  the 


daas  exemption  is  only  availabla  with 
respect  to  prospective  transactions."  It 
appears  to  the  Oepaitment  that 
providing  retroacUva  relief  under  the 
daaa  axampUon  could  leauh  in  tha 
completed  transactian  not  being  in 
compliance  with  one  or  more  of  the 
raquinments  of  the  class  exemption, 
including  the  requirement  that  the 
transactian  be  stiostantially  similar  to 
two  previously  granted  examptimu.  In 
addition,  the  Department  continuas  to 
believe  that  providing  interested 
persons  with  the  opp<fftunlty  to 
comment  on  a  contconplated  transaction 
is  an  important  safeguard  under  the 
class  exemption.  Accordingly,  the 
Department  has  dedded  not  to  adc^ 
this  comment. 

Conditiona 

The  exemption  contains  conditions, 
as  described  below,  which  sre  necessary 
to  support  a  finding  that  the  exemption 
meets  the  statutory  standards  of  section 
40e(a)  of  ERISA.' 

Under  secdon  I  of  the  exemption, 
relief  is  provided  for  transacticms,  as 
discussed  below,  from  certain  of  the 
restrictions  described  in  section  40e(a) 
of  ERISA.  In  this  regard,  section  I(al 
requires  that  the  transaction  be 
substantially  similar  to  transactions 
described  in  at  least  two  individual 
exemptions  that  were  granted  by  the 
Department,  and  which  provided  relief 
from  the  same  restrictions  as  requested 
by  the  party,  within  the  60-month 
period  ending  on  the  date  a  written 
submission  is  filed.  "Substantially 
similar"  is  defined  in  section  IV(a)  as 
alike  in  all  material  respects. 

Section  1(b)  of  the  exemption  requires 
that  there  be  little,  if  any,  risk  of  abuse 
or  loss  to  the  plan  participants  and 
beneficiaries  as  a  result  of  the 
transaction.  Section  1(c)  fiirther  provides 
that  prior  to  the  execution  of  a 
transaction,  the  authoiizlng 
requirements  of  section  m  must  be 
satisfied  (as  discussed  below). 

Under  section  II  of  the  exemption, 
additional  relief  is  provided  from 
certain  of  the  tastrictians  described  in 
sections  40e(b)  of  ERISA  and  the 
parallel  restrictions  described  in  section 
8477(c)(2)  of  FERSA  provided  that:  (a) 
the  transaction  is  substantially  similar 
(as  defined  in  section  IV(a))  to 
transactions  described  in  at  least  two 
individual  exemptions  that  were 
granted  by  the  Department,  and  wrfaich 
provided  relief  from  the  same 
restrictions  or,  if  FERSA  relief  is 
requested,  the  ERISA  relief  provided 


parallels  the  restriction  of  section 
S477(c)(2)  of  FERSA,  within  the  60- 
month  period  ending  on  the  date  of 
filing  of  the  written  submission;  (b) 
there  is  little,  if  any,  risk  of  abuse  or  loss 
to  the  plan  participants  and 
beoeBdaries  as  a  resuh  of  tha 
transactioa:  and  (c)  prior  to  its 
execution,  the  transaction  haa  mat  the 
requirements  deacaibed  in  secUon  HI  (as 
discussed  below.) 

In  considering  the  availability  of  this 
class  exemption,  the  party  who  is  to 
engage  in  tlie  transactian  should 
carefully  determine  whether  the 
contemplated  transaction  contains  terms 
and  conditions  which  closely  parallel 
the  transaction  delineated  in  the  prior 
exemptions  granted  by  the  Department 
and  the  material  facts  and 
representations  supporting  such 
exempUona.  In  particular,  the 
Department  wisoea  to  note  that  the 
relief  provided  by  the  class  exemption 
is  available  for  a  specific  transaction 
only  to  the  extent  that  the  relief  from  the 
same  restrictions  has  been  provided  in 
the  two  substantially  similar  individual 
exemptions  that  were  submitted  to  the 
Department  by  the  party  that  wishes  to 
engage  in  the  transaction. 

As  a  precondition  for  a  grant  of  relief 
from  the  fiduciary  self-dealing  and 
conflict  of  interest  restrictions  of  section 
406(b)  of  ERISA,  section  11(d)  and  (e) 
require  tlist  prior  to  execution  of  such 
transaction,  an  independent  fiduciary 
has  reviewed  the  proposed  transaction 
and  determined  that  the  transaction 
would  be  in  the  interests  and  protective 
of  the  plan  and  its  participants  and 
beneficiaries,  and  later  represents  the 
interests  of  the  plan  in  the  execution  of 
the  transaction.  Under  section  n(f),  for 
those  transactlonB  that  are  continuing  in 
nattire,  such  as  leases  and  loans,  tha 
independent  fiduciary  must:  (1) 
represent  the  interests  of  the  plan  for  the 
duration  of  the  transaction:  (2)  monitor 
the  transactiao  on  behalf  of  the  plan;  (3) 
enforce  compliance  with  all  conditions 
and  obligations  imposed  on  any  party 
dealing  with  the  plan  with  respect  to  the 
transaction;  and  (4)  ensure  that  the 
tranaactlon  remains  in  the  interests  of 
theplan.' 

The  Department  notes  that  any  relief 
bom  section  40e(b)  provided  under 
section  II  of  the  proposal  lequired  the 
Involvement  of  an  independent 
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fiduciary.  Section  n  required  that  the 
Independent  fiduciary  review  and 
approve  the  transaction  and,  where  the 
transaction  was  continuing  in  natvire, 
monitor  the  transaction  snd  represent 
the  interests  of  the  plan  throughout  the 
duration  of  the  transaction.  However,  it 
was  brought  to  the  attention  of  the 
Department  that  certain  types  of 
exemptions  which  provided  section 
406(b)  relief  for  transactions  such  as 
sales  of  property  by  the  plan  to  certain 
parties  in  interest  or  loans  bom  the 
individually  directed  accoimts  of 
participants  in  plans  to  those 
participants,  may  not  have  required  the 
involvement  of  an  independent 
fiduciary.  Accordingly,  the  Department 
has  modified  the  final  exemption  to 
clarify  that  the  involvement  of  an 
independent  fiduciary  as  described  in 
section  n  is  required  only  if  the 
exempted  transactions  described  in 
either  of  the  two  previoualy  granted 
exemptions  cited  by  the  patfy  required 
the  involvement  of  an  independent 
fiduciary.  If  an  independent  fiduciary  is 
required  for  the  contemplated 
transaction,  then  the  fiduciary's 
involvement  must  comply  with  the 
requirements  of  section  II. 

The  Department  notes  that  the 
independent  fiduciary  should  be 
knowledgeable  and  experienced  with 
respect  to  the  type  of  transaction.  In  this 
regard,  any  unique  qualifications  of  the 
independent  fiduciaries  utilized  in  the 
substantially  similar  individual 
exemptions  should  be  considered  when 
retaining  an  independent  fiduciary. 
Further,  in  determining  a  potential 
fiduciary's  independence  from  the 
parties  to  the  transaction,  consideration 
should  be  given  to  such  person's 
relationship  to  the  other  parties 
Involved  in  the  contemplated 
transaction  in  terms  of  any  affiliation 
between  such  person  and  the  other 
patties  to  the  transaction,  as  well  as 
whether  such  person  derives  more  than 
a  de  mmimis  amount  of  compensation 
from  the  other  parties  to  the  transaction. 

Section  m  of  the  exemption  contains 
the  authorization  requirements  for  a 
transaction.  Section  in(a)(l)  requires 
that  the  party  who  will  fae  engaging  in 
such  transaction  file  a  written 
submission  with  the  Department 
containing  a  specific  statement  to 
demonstrate  compliance  with  the 
condltioos  of  the  class  exemption.  The 
purpose  of  the  authorization 
requirements  of  section  m  is  to  enable 
the  Department  to  examine  the  written 
submission  to  determine  whether  the 
transaction,  in  fact,  complies  with  the 
requirements  of  the  class  exemption. 
The  written  submission  must  clearly 
state  that  it  Is  made  pursuant  to  the 


class  exemption  rather  than  tmder  the 
Department's  procedures  fin- 
considering  individual  exemptions.' 

Section  [11(a)(2)  requires  that  the 
submission  include  the  same 
infonnation  that  is  required  to  be 
submitted  with  an  individual  exemption 
application.  The  Department  believes 
this  condition  will  assiue  a  full  and 
comprehensive  file  upon  which  the 
Department  can  base  its  conclusions 
concerning  the  availabilify  of  this  claas 
exemption.  The  Department's 
experience  in  considering  inxlividual 
exemption  requests  has  demonstrated 
that  it  is  difficult  to  approve  an 
exemption  for  a  particular  transaction 
without  the  ability  to  examine  the 
surrounding  facts  and  drciunstances.  In 
a  number  of  instances,  examination  of 
the  facts  and  circumstances  has  revealed 
past  or  potential  violations  of  the 
provisions  of  Title  I  of  the  Act  or  other 
significant  issues  which  must  be 
resolved  prior  to  granting  an  exempdim. 
Similarly,  the  Department  believes  that 
it  is  imporiant  to  examine  the 
supporting  dociunentation  for  a 
transaction,  such  as  appraisals  and 
Independent  third  party  representations 
regarding  the  transaction.  This 
infonnaUon  frequently  discloses 
additional  issues  which  must  be 
addressed  by  the  applicants  and  is 
required  imder  the  individual 
exemption  procedures  to  be  submitted 
to  the  Department  in  an  individual 
exemption  application.  Rather  than 
developing  a  separate  set  of 
requirements  under  this  class 
exemptioQ  for  the  submission  of 
relevant  information,  the  Department 
believes  that  reference  to  the  individual 
exemption  procedure,  already  an 
established  and  familiar  pnx^iue,  was 
a  more  appropriate  approach.  The 
Information  required  by  the  procedure, 
which  is  published  at  29  CFR  2570.34 
and  .35  is  designed  to  minimiae  the 
need  to  subject  applicants  to  repeated 
requests  for  additional  information  after 
the  application  is  filed.  As  an  additional 
consideration,  this  condition  will 
permit  the  written  submission  to  be 
considered  imder  the  Department's 
individual  exemption  procedures  in  the 
event  that  the  Department  is  imable  to 
conclude  from  the  written  submissions 
that  the  conditions  of  the  class 
exemption  would  be  met. 

Under  section  111(a)(3),  the  party  who 
will  be  engaging  in  the  transaction  must 
demonstrate  that  the  proposed 
transaction  presents  little,  if  any,  risk  of 
abuse  or  loss  to  the  plan  participants 
and  beneficiaries  given  the  terms  and 
conditions  of  the  transaction.  The 
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Department  interprets  section  III(aK3)  aa 
requiring  that  the  party  dsntonstrate  that 
the  facts  and  drciunstances  surrounding 
the  transaction  at  the  time  the 
transaction  is  entered  into  present  little, 
if  any.  risk  of  abuse  or  loss  to  the  plan 
partidpants  and  beneficiaries.  It  was  not 
the  intention  of  the  Department  to  make 
the  party  who  engaged  in  the 
transaction  responsible  for  all 
imfoieseen  events  that  occur  at  some 
later  date.  Section  ni(a)[4)  requires  that 
the  party  compare  the  proposed 
transaction  to  those  previously 
exempted  transactions  identified  by  the 
party  as  substantially  similar.  In  this 
regard,  any  comparison  must  include  a 
description  of  any  material  differences 
between  the  proposed  transaction  and 
the  identified  exemptions. 

Soctioi)  ni(a)(S)  requires  that  a 
complete  and  accurate  draft  of  the 
notice  which  will  be  distributed  to 
interested  persons  be  submitted  to  the 
Department  The  Department  believes 
that  it  is  necessary  to  review  the  notice 
prior  to  its  distribution  to  interested 
persons  in  order  to  assure  that  a 
completely  ob)ective  summary  of  the 
proposed  transaction  has  been  prepared 
by  the  party.  The  purpose  of  the  notice 
requirement  is  to  afford  interested 
persons  with  the  opportunity  to  provide 
the  Department  with  relevant 
information  based  upon  an  objective 
description  of  the  transaction  to  assist 
the  Department  in  its  consideration  of 
the  proposed  transactiotL  The  term 
"notice"  is  defined  in  section  IV(b)  as  a 
written  notification  to  interested 
persons  which  includes  an  objective 
description  of  the  transaction,  the 
approximate  date  on  which  the 
transaction  will  occur,  a  statement  that 
the  proposed  transaction  has  met  the 
requirements  for  tentative  authorization 
under  this  class  exemption,  a  statement 
apprising  interested  persons  of  their 
ri^t  to  comment,  the  Federal  Ragialer 
dtations  for  the  prior  exemptions 
identified  by  the  party  as  substantially 
similar  to  the  contemplated  transaction 
and  the  expiration  date  of  the  comment 
period.  The  expiration  date  of  the 
conmient  period  obviously  cannot  be 
determined  as  of  the  date  of  the  written 
submission,  but  must  be  included  when 
notice  is  distributed  to  interested 
persons.  The  notice  must  also  contain  a 
statement  directing  interested  persons  to 
submit  comments  to  the  Department  for 
consideration.  In  order  to  simplify  the 
submission  of  ctmmumts,  the 
Department  has  modified  the  final 
exemption  to  require  that  the  notice 
contain  the  address  of  the  Department 
The  address  is  as  follows:  Office  of 
ExempUon  Determinations,  U.S. 
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Depaitment  of  Labor,  200  Constitution 
Avenue,  N.W..  Room  N-5e49, 
Washington.  D.C  20210. 

With  respect  to  a  transaction 
described  in  section  n  of  this 
exemption,  section  III[b)  provides  that 
the  written  submission  must  also 
contain  the  following  additional 
information:  (1)  the  identity  of  the 
independent  fiduciary;  (2)  a  desaiption 
of  such  fiduciary's  independence  from 
the  parties  in  interest  involved  in  the 
subject  transaction:  (3)  a  statement  by 
the  independent  fiduciary  containing  an 
explanation  as  to  why  the  subject 
transaction  is  in  the  interests  and 
protective  of  the  participants  and 
beneficiaries  of  the  plan;  (4)  an 
agreement  by  the  independent  fiduciary 
to  represent  the  interests  of  the  plan; 
and  (S)  a  description  of  the  procedures 
for  replacement  of  the  independent 
fiduciary,  if  necessary,  during  the  term 
of  the  transaction.  As  previously 
explained  in  response  to  a  comment,  the 
description  of  the  independence  of  the 
fiduciary  may  be  accomplished  by  a 
brief  discussion  in  the  written 
submission  describing  any  relationship 
between  the  fiduciary  and  the  other 
parties  to  the  contemplated  transaction 
in  terms  of  any  affiliation  and  the 
amount  of  any  income  derived  by  the 
fiduciary  from  the  other  parti»> 

The  written  submissions  will  be 
reviewed  by  the  Department  to  ensure 
that  the  conditions  of  this  class 
exemption  are  met.  If  the  Department 
determines  that  a  submission  does  not 
meet  the  requirements  for  the  class 
exemption,  the  [)epartment  will  notify 
the  party  and,  if  the  party  so  desires,  the 
Department  will  consider  the 
submission  under  the  Department's 
exemption  prtx:edure  for  individual 
exemptions. 

The  exemption  requires,  under 
section  III(c),  that  the  transaction  meet 
the  requirements  for  tentative 
authorization.  "Tentative  authorization" 
is  defined  under  section  IV(c)  as 
occurring  upon  the  earlier  of:  (1)  the 
expiration  of  the  45-day  period 
following  acknowledgement  by  the 
Department  of  the  receipt  of  the  written 
submission  with  respect  to  the  proposed 
transaction,  unless  the  Department  has 
notified  the  party  who  is  to  engage  in 
the  transaction  during  this  period  that 
the  transaction  is  not  eligible  for 
authorization  under  the  terms  of  this 
class  exemption,  or  (2)  the  issuance  of 
a  written  determination  by  the 
Department  during  the  4S-day  period 
that  the  proposed  transaction  meets  the 
requirements  for  tentative 


authorization.^  In  view  of  the  broad 
scope  of  relief  provided  under  the 
exemption,  and  the  need  to  protect  the 
interests  of  the  plan's  participants  and 
benaficiBhes,  the  Department  believes  it 
necessary  to  retain  the  authority  to 
determine,  prior  to  the  execution  of  the 
tranaaction.  whether  the  transaction  is 
substantially  similar  to  previously 
exempted  transactions  and  presents 
little,  if  any,  risk  of  abuse  or  loss  to  the 
plan  participants  and  beneficiaries.  Hiis 
determination  will  be  made  within  45 
days  from  the  Department's 
acknowledgement  of  the  receipt  of  the 
written  submission,  [n  order  to  protect 
the  interests  of  participants  and 
beneficiaries,  the  Department  believes 
that  the  45-day  period  is  the  mirumum 
amount  of  time  necessary  for  a  thorough 
review  of  the  written  submission,  and  a 
comparison  of  the  facts  and 
circumstances  surrounding  the 
transaction  under  consideration  to  the 
transactions  contained  in  the  two  prior 
exemptions  dted  by  the  party  as 
substantially  similar.  Although  in  some 
cases,  the  Etopartment  expects  that  it 
will  be  able  to  complete  its  review  and 
issue  a  determiiuUon  letter  in  less  than 
45  days,  the  Department  believes  that  a 
shorter  time  liinit  for  this  process  would 
not  be  workable.  Starting  the  review 
period  from  the  date  of  the  Department's 
acknowledgement  of  receipt  of  the 
written  submission  assures  that  the 
Department  will  have  the  full  45-day 
period  in  which  to  complete  its  review. 
Under  the  class  exemption,  the  party 
seeking  to  engage  in  the  transaction  will 
also  receive  quick  assurance  that  the 
Department  has  received  its  submission 
and  that  the  45-day  period  is  running. 
The  Department  will  send  a  letter  to 
each  party  acknowledging  receipt  of  the 
written  submission.  Gennally,  the 
acknowledgement  letter  will  be  sent 
within  three  to  five  days  of  actual 
receipt  of  the  written  submission  by  the 
Department  The  45-day  period  for 
tentative  authorization  will  conunence 
as  of  the  date  of  the  acknowledgement 
letier.  In  this  regard,  the  Department 
notes  that  the  party  may  not  assume 
receipt  of  the  written  submission  by  the 
Department  until  the  party  receives  an 
acknowledgement  letter.  Since  the 
acknowledgement  letter  may  be  the  only 
formal  written  communication  between 
the  party  and  the  Department,  the 
acknowledgement  letter  will  also 
contain  a  brief  summary  of  the 
requirements  for  tentative  authorization 
and  filial  authorization  of  the 
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transaction,  to  assist  the  party  in 
tmderstandiog  the  lequiiements  of  the 
class  exemption. 

Section  ni(d)  provides  that,  following 
tentative  authorization,  the  party  who  is 
to  engage  in  the  transaction  provides 
written  notice  (as  defined  in  section 
IV(b)}  to  interested  persons.  Tentative 
authorization,  in  e^ect,  permits  the 
party  to  begin  the  distribution  of  written 
notice  to  interested  persons.  The 
exemption  does  not  specify  the  manner 
in  which  written  notice  must  be 
provided  to  interested  persons. 
However,  section  ni(dj  requires  that 
notice  be  given  in  a  maimer  that  is 
reasonably  calculated  to  result  in  the 
receipt  of  such  notice  by  interested 
persons.  It  is  the  responsibility  of  the 
party  who  is  to  engage  in  the  transaction 
to  promptiy  distribute  notice  after 
tentative  authorization  is  obtained, 
because  the  2S-day  comment  period,  as 
defined  under  section  IV(e),  will  not 
commence  until  the  notification  to  all 
interested  persons  is  complete.  The 
notice  must  also  inform  interested 
persons  of  the  date  of  expiration  of  the 
comment  period  in  accordance  with 
section  IV(bJ(5).  Since  the  date  of 
completion  of  the  notification  is  within 
the  control  of  the  pariy  who  is  to  engage 
in  the  transaction,  the  Department 
expects  the  party  who  provides  written 
notice  to  take  this  into  accoimt  in 
determining  the  expiration  date  of  the 
comment  period.  It  is  also  the 
responsibility  of  the  party  to  inform  the 
Department  of  the  date  upon  which 
notification  was  completed  and  the  date 
the  comment  period  expires.  In  order  to 
avoid  unnecessary  delay,  the 
Department  strongly  encourages  parties 
to  notify  it  reganling  the  expiration  of 
the  comment  period  as  soon  as  possible 
following  tentative  authorization,  but  in 
no  event  later  than  the  expiration  of  the 
25-day  comment  period. 

The  Department  recognizes  that  there 
may  be  difficulties  in  determining  the 
completion  date  for  notification  and, 
thus,  the  expiration  of  the  comment 
period.  To  ease  compliance  with  the 
requiraments  of  the  class  exemption,  the 
Department  is  of  the  view  that 
distribution  of  notice  will  be  deemed 
complete  under  section  rV(e)  on  a  date 
the  party  determines  through  a  good 
faith  estimate  of  the  time  necessary  to 
complete  distribution  of  notice.  In  the 
case  of  noUfii:ation  by  first-class  mail, 
the  Department  specifically  has 
modified  section  lV(e)  to  provide  that 
completion  of  the  distribution  of  the 
notice  will  be  deemed  satisfied  three 
business  days  following  the  date  of  the 
first  class  mailing  to  interested  persons. 

In  addition,  section  ni(d)  require*  that 
the  party  who  is  to  engage  in  the 
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transaction  resolve  all  substantive 
adverse  comments  submitted  to  the 
Department  to  the  satisbction  of  the 
Department.  The  term  "substantive 
adverse  comments,"  as  defined  in 
section  tV(0,  means  those  comments 
submitted  by  interested  persons  to  the 
Department  within  the  prescribed 
comment  period  which  raise  significant 
bctual,  legal  or  policy  issues  regarding 
the  transaction  as  determined  by  the 
Department. 

Final  authorization"  is  defined  in 
section  IV(d)  as  the  end  of  the  five-day 
period  immediately  following  the 
expiration  of  the  comment  period  unless 
the  Department  notifies  the  party  within 
that  period  that  the  transaction  is  not 
eligible  for  authorization,  or  the 
expiration  of  a  period  of  time  extending 
beyond  the  five-day  period  as  mutually 
agreed  to  by  the  Department  and  the 
party  in  order  to  resolve  any  substantive 
adverse  comments  submitted  to  the 
Department.  The  five-day  period 
benveen  the  expiration  of  the  comment 
period  and  final  authorization  is 
intended  to  allow  consideration  by  the 
Department  of  comments  received 
within  the  25-day  comment  period.  If 
mutual  agreement  between  the 
Department  and  the  party  who  is  to 
engage  in  the  transaction  is  not  reached 
regarding  the  period  of  lime  in  which 
such  comments  must  be  resolved,  the 
party  will  be  notified  that  the 
transaction  fails  to  comply  with  the 
conditions  of  the  class  exemption,  and 
the  written  submission  will  be 
considered  by  the  Department  in 
accordance  the  Department's  exemption 
procedures  at  29  CFR  2570,  subpart  B. 

The  Department  will  not  consider  a 
proposed  transaction  to  satisfy  the 
conditions  of  this  proposed  class 
exemption  tmless  the  material  facts  and 
representations  contained  in  the  writien 
submission  and  in  any  materials  and 
documents  submitted  in  support  of  the 
written  submission  are  true  and 
complete.  In  this  regard,  with  respect  to 
transactions  that  are  continuing  in 
nature,  such  as  a  loan  or  a  lease,  any 
change  in  the  material  facts  described  in 
the  written  submission  with  respect  to 
the  transaction  may  result  in  the 
prospective  unavailability  of  the  class 
exemption  for  the  transaction.  In  the 
event  of  any  such  change,  the  parties 
involved  in  the  transactioh  have  the 
option  of  applying  for  a  new  exemption, 
either  pursuant  to  this  class  exemption 
or  imder  the  Department's  exemption 
procedures  at  29  CFR  2570,  subpart  B. 

The  Department  has  determined  to 
include  in  the  exemption,  as  a  new 
section  V,  an  optional  checklist  of  the 
information  required  to  be  submitted  to 
the  I}apartment  under  section  III  of  the 


exemption.  The  Department  recognize* 
that,  because  of  oversight,  items 
required  for  the  written  submission 
described  in  setrtion  m  may  be 
accidentally  omitted  causing  potential 
delay  to  the  party  who  wishes  to  engage 
in  the  transaction.  The  Department 
believes  that  utilization  of  the  checklist 
by  the  party  during  its  preparation  of 
the  written  submission  will  help  avoid 
such  omissions  and  assure  that  the 
submission  is  complete.  However,  the 
Department  notes  that  use  of  the 
checklist  described  in  section  V  is 
completely  optional  and  need  not  be 
prepared  as  part  of  the  written 
submission. 

Examples 

The  application  of  the  exemption  may 
be  illustrated  by  the  following 
examples: 

Example  (1):  ABC  Company  files  a 
written  submission  under  the  class 
exemption  for  a  loan  of  money  from  a 
plan  for  which  it  currenUy  provides 
accounting  services.  Because  the  loan 
would  be  prohibited  luider  8€K:tion 
406(a),  ABC  needs  an  exemption  for  the 
loan.  ABC  cites  in  its  written 
submission  two  prior  exemptions  for 
loans  whose  terms  are  substantially 
similar  to  those  proposed  in  the  ABC 
Company  submission.  However,  one 
loan  is  fiom  a  plan  to  the  plan's  non- 
discretionary  broker  and  the  other  loan 
is  to  the  plan's  actuary.  Both  loans  are 
for  twice  the  amount  proposed  in  the 
ABC  Company  submission,  but  are  for 
less  than  25  percent  of  the  assets  of  the 
plans  involved.  Provided  the  amount  of 
the  ABC  Company  loan  is  less  than  25 
percent  of  the  assets  of  the  plan,  these 
distinctions  would  not  cause  the 
proposed  transaction  to  fail  the 
substantially  similar  test  of  section  1(a). 
In  addition,  the  substantially  similar  test 
is  applied  with  respect  to  the 
transactions  described  in  the  two  prior 
exemptions  and  not  the  parties  involved 
in  the  transactions. 

Example  (2):  An  exemption 
application  is  submitted  to  the 
fiepartment  by  applicant  X,  the  sponsor 
of  plan  Y,  for  a  lease  of  office  space  by 
plan  Y  to  X.  The  transaction  proposed 
is  similar  in  all  material  respects  to  four 
other  exemptions  granted  by  the 
Department  within  the  last  five  years. 
Applicant  X,  however,  does  not  make  a 
specific  declaration  that  the  application 
is  submitted  with  the  intention  of 
demonstrating  compliance  with  the 
class  exemption,  and  there  is  no 
information  which  otherwise  complies 
with  sections  I,  II  and  III  of  the  class 
exemption.  The  application  may  be 
considered  by  the  Department  piusuant 
to  individual  exemption  prrxedures 


unless  the  applicant  amends  its  original 
written  submission  and  provides  the 
required  information.  At  that  point,  the 
Depaitment  will  acknowledge  receipt  of 
the  written  submission  requesting 
expedited  authorization  under  the  das* 
exemption. 

Example  (3):  In  1994,  two  exemptions 
were  granted  for  loans  by  pension  plans 
to  Corporation  A  and  Corporation  B, 
respectively,  the  sponsoring  employers. 
The  loan  to  Corporation  A  was  for 
$50,000.  The  loan  to  Corporation  B  was 
for  S75,000.  Among  the  conditions  and 
material  representations  contained  in 
both  exemptions  were  the  following:  the 
loans  would  be  approved  and  monitored 
by  an  independent  fiduciary;  the  term  of 
the  loans  could  extend  no  more  than 
five  years:  regular  installment  payments 
of  principal  and  interest  had  to  be  made 
dtiring  the  term;  the  collateral  consisting 
of  real  property  had  to  be  maintained  at 
all  times  at  a  value  of  at  least  150 
percent  of  the  outstanding  balance  of 
the  loan;  and  no  more  than  25  percent 
of  the  assets  of  the  plan  would  be 
involved  in  loans  to  the  sponsoring 
employer.  In  1996,  X  Corporation  makes 
a  written  submission  pursuant  to  the 
class  exemption  with  respect  to  a 
proposed  loan  horn  its  plan.  The 
proposed  transaction,  including  the 
terms  and  conditions  of  the  loan  and  the 
creditworthiness  of  the  borrower,  is 
substantially  similar  to  the  exemptions 
granted  to  Corporation  A  and 
Corporation  B,  extsept  that  the  loan  is  for 
$400,000  and  the  term  is  seven  yeara.  X 
Corporation  cites  the  previously  granted 
exemptions  in  its  submission  and 
demonstrates  that  the  25  percent 
limitation  on  the  amoimt  of  assets 
involved  in  loans  to  the  employer 
would  be  met.  These  differences  in 
dollar  amounts  and  loan  term  wotild  not 
cause  the  transaction  to  fail  the 
"substantially  similar"  test  imder 
sections  1(a)  and  11(a). 

If,  however,  in  addition  to  these 
differences  (i.e.,  dollar  amounts  and 
loan  term),  the  loan  transaction 
proposed  by  X  Corporation  also 
included  different  repayment  provisions 
requiring  monthly  payments  of  interest 
only  during  the  loan  term  and  a  balloon 
payment  of  principal  at  the  end  of  the 
term,  the  relief  afforded  by  the  class 
exemption  would  not  be  available 
because  the  terms  of  the  proposed  loan 
are  not  alike  in  all  material  respects 
within  the  meaning  of  sections  1(a)  and 
n(a)  to  the  previous  loan  exemptions 
granted  by  the  Depaitment  and  cited  by 
the  applicant. 

Example  (41:  In  1994,  Investment 
Adviser  X  is  granted  a  conditional 
exemption  which  permits  plans  for 
which  it  provides  investment 
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management  services  to  purchase  txnits 
of  a  limited  partnership  for  which  X  is 
the  general  partner.  In  1996.  the  assets 
of  X  are  sola  to  Y.  Y  subsequently 
makes  a  written  submission  pursuant  to 
.the  class  exemption  for  the  same 
transactioas  which  were  the  sub)ect  of 
the  exemption  granted  to  X.  In  addition 
to  the  exemption  granted  to  X.  Y  cites 
in  its  submission  one  odier  substantially 
similar  exemption  granted  by  the 
Department  within  the  last  five  years. 
The  relief  afforded  by  the  exemption 
would  be  available  because  the  terms 
and  conditions  of  the  transaction  are 
substantially  similar  to  previous 
exemptions  granted  by  the  E)epartment. 
Example  IS):  Firm  C  makes  a  written 
subnussion  pursuant  to  the  class 
exemption  for  the  sale  of  property  by  its 
plan  to  C  The  written  submission  is 
received  by  the  E>epartment  on  April  1. 
On  April  3,  the  Department  sends  an 
acknowledgement  letter  to  C.  Forty-five 
days  elapse  from  April  a,  the  date  of  the 
acknowledgement  letter,  without 
notification  from  the  Department  that 
the  transaction  is  not  eligible  for 
authorization  under  the  terms  of  the 
class  exemption.  Pursuant  to  the 
exempticm,  C  proceeds  to  distribute 
notice  to  interested  persons  by  first  class 
mail.  Completion  of  notice  is  deemed  to 
occur  three  days  following  the  date  of  a 
first  class  mailing.  On  the  24th  day 
following  completion  of  notice,  the 
Department  receives  a  conunent  from  an 
interested  person  raising  significant 
factual  concerns  regarding  the  sale.  At 
this  point,  if  the  comment  caimot  be 
resolved  within  the  five-day  period 
following  the  expiration  of  the  comment 
period,  the  Department  and  C  can 
mutually  agree,  pursuant  to  section 
IV(d)  of  the  exemption,  to  a  date  beyond 
this  period,  at  which  time  the  comment 
must  be  resolved  to  the  Department's 
satisfaction  in  order  for  the  transaction 
to  be  authorized  under  the  terms  of  the 
exemption.  If  the  Department  and  C 
carmot  agree  to  an  extended  date,  the 
transaction  will  not  receive  final 
authorization  and  the  exemption  will 
not  be  available  for  such  transaction. 

Papenrark  Kednction  Act  Analysis 

The  collection  of  information 
contained  in  this  final  class  exemption 
has  been  approved  by  the  Office  of 
Management  and  Budget  after  review 
under  section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995,  and  has  been 
given  OMB  control  niunber  1210-0098. 

Conmients  were  solicited  on  the 
Department's  need  for  this  information; 
an  explanation  of  how  the  collection  of 
information  contained  in  the  final  class 
exemption  was  amended  in  response  to 
any  comments  received  from  OMB  or 


the  public  is  contained  in  the  preamble, 
above.  This  discussion  includes  the 
identification  and  explanation  of  those 
modifications  made  in  the  class 
exemption,  and  an  explanation  of  why 
certain  comments  were  rejected. 

Persons  who  are  to  respond  to  this 
collection  of  information  are  not 
required  to  respond  to  the  collectioa  of 
information  uiiless  it  displays  a 
currentiy  valid  OMB  control  number. 
The  ONffl  control  number  displayed 
above  is  valid  through  September  1998, 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(IJ  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
4D8(a)  of  ERISA  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  with  respect  to  a  plan  from 
certain  other  provisions  of  ERISA  and 
the  Code  to  which  the  exemption  does 
not  expressly  apply  and  the  general 
fiduciary  responsibility  provisions  of 
section  404  of  ERISA.  Section  404 
requires,. in  part,  that  a  fiduciary 
discharge  his  or  her  duties  respecting 
the  plan  solely  in  the  interests  of  the 
participants  and  beneficiaries  of  the 
plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
ERISA.  This  exemption  does  not  aflect 
the  requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries. 

(2)  In  accordance  with  section  40B(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  based  upon  the  entire  record, 
the  Department  finds  that  the  exemption 
is  administratively  feasible,  in  the 
interests  of  plans  and  of  their 
participants  and  beneficiaries  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries. 

(3)  Ine  exemption  is  supplemental  to, 
and  not  in  derogation  of  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  met  a 
prohibited  transaction. 

(4)  The  exemption  is  applicable  to  a 
transaction  only  if  the  conditions 
specified  in  the  class  exemption  are 
satisfied. 

Exemption 

Accordingly,  the  following  exemption 
is  granted  under  the  authority  of  section 
408(a)  of  ERISA,  section  497S(c)(2)  of 
the  Code,  and  section  8477(c)(3)  of 


FERSA  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  2570, 
subpart  B  (55  FR  32836,  August  10, 
1900). 

Section  I — General  Exemption. 
Effective  July  31, 1996.  a  restriction 
described  in  section  406(a)  of  ERISA, 
and  the  taxes  imposed  by  sections 
497S(a)  and  (b)  of  the  Code,  by  reason 
of  a  parallel  provision  described  in 
section  4975(c)ll)(A)  through  (D)  of  the 
Code,  shall  not  apply  to  a  transaction 
between  a  plan  and  a  party  in  interest 
with  respect  to  such  plan,  provided  the 
following  conditions  are  met: 

(a)  The  transaction  is  substantially 
similar  (as  defined  in  section  rV(a))  to 
transactions  described  in  at  least  two 
individual  exemptions  that  were 
granted  by  the  Department,  and 
provided  relief  from  the  same 
restriction,  within  the  SO-month  period 
ending  on  the  date  of  filing  of  the 
written  subnussion  referred  to  in  section 
in(a): 

(b)  There  is  Uttie,  if  any,  risk  of  abuse 
or  loss  to  the  plan  participants  and 
beneficiaries  as  result  of  the  transaction; 
and 

(c)  Prior  to  its  execution,  the 
transaction  has  met  the  requirements 
described  in  section  III. 

Section  n — Specific  Exemption. 
Effective  July  31,  1996,  a  restriction 
described  in  sections  406(b)  of  ERISA  or 
a  parallel  restriction  described  in 
section  8477(c)(2)  of  FERSA,  and  the 
taxes  imposed  by  sections  4975(a)  and 
(b)  of  the  Cods,  by  reason  of  a  parallel 
provision  described  in  section 
4g75(c)(l)(E)  and  (F)  of  the  Code,  shall 
not  apply  to  a  transaction  between  a 
plan  and  a  party  in  interest  with  respect 
to  such  plan,  provided  the  following 
conditions  are  met: 

(a)  The  transaction  is  substantially 
similar  (as  defined  in  section  IV(a))  to 
transactions  described  in  at  least  two 
individual  exemptions  that  were 
granted  by  the  Department,  and 
provided  relief  from  the  same  restriction 
or,  if  FERSA  relief  is  requested,  the 
ERISA  relief  provided  parallels  the 
restrictions  of  section  8477(c)(2)  of 
FERSA,  within  the  60-month  period 
ending  on  the  date  of  filing  of  the 
written  submission  referred  to  in  section 
nUa); 

(b)  There  is  little,  if  any,  risk  of  abuse 
or  loss  to  the  plan  participants  and 
beneficiaries  as  a  result  of  the 
transaction: 

(c)  Prior  to  its  execution,  the 
transaction  has  met  the  requirements 
described  in  section  IH; 

(d)  Where  either  of  the  previoiuly 
granted  exemptions  identified  in  the 
written  submission  described  in  section 
m,  required  the  involvemaot  of  an 
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independent  fiduciary,  an  independent 
fiduciary  has  reviewed  the  proposed 
transaction  and  determined  that  the 
transaction  would  be  in  the  interests 
and  protective  of  the  plan  and  its 
participants  and  beneficiaries; 

(e)  liie  independent  fiduciary 
described  in  section  n(d)  represents  the 
interests  of  the  plan  in  the  execution  of 
the  transaction;  and 

(f)  If  the  transaction  is  continuing  in 
nature,  the  independent  fiduciary 
described  in  section  11(d) — 

(i)  Represents  the  interests  of  the  plan 
for  the  duration  of  the  transaction  and 
monitors  the  transaction  on  behalf  of  the 
plan; 

(ii)  enforces  compliance  with  all 
conditions  and  obligations  imposed  on 
any  party  dealing  with  the  plan.with 
respect  to  the  transaction;  and 

(iii)  ensures  that  the  transaction 
remains  in  the  interests  of  the  plan. 

Section  III:  Authorization 
Requirements.  The  requirements  for  this 
section  are  met  if: 

(a)  A  written  submission  is  filed  with 
the  Department  with  respect  to  the 
transaction  which  contains  the 
following  information: 

(1)  A  separate  written  declaration  by 
the  party  who  is  to  engage  in  the 
transaction  that  the  written  submission 
is  made  with  the  intention  of 
demonstrating  compliance  with  the 
conditions  of  this  class  exemption; 

(2)  All  information  required  to  be 
submitted  with  an  individual  exemption 
application  in  accordance  vtrith  the 
procedures  set  forth  in  29  CFR  2570 
subpart  ^; 

(3)  A  specific  statement 
demonstrating  that  the  proposed 
transaction  poses  little,  if  any,  risk  of 
abuse  or  loss  to  the  plan  participants 
and  beneficiaries; 

(4)  A  comparison  of  the  proposed 
transaction  to  at  least  two  substantially 
similar  transactions  which  were  the 
subject  of  individual  exemptions 
granted  by  the  Department  within  a 
sixty  month  period  ending  on  the  date 
of  the  filing  of  the  written  submission 
and  an  explanation  as  to  why  any 
difierences  should  not  be  considered 
material  for  purposes  of  this  exemption; 
and 

(5)  A  complete  and  accurate  draft  of 
the  notice  (as  defined  in  section  IV(b)) 
prepared  for  distribution  to  interested 
persons  and  a  description  of  the 
proposed  method  of  distribution  for 
such  notice. 

(b)  With  respect  to  transactions 
described  in  section  n  of  this 
exemption,  the  written  submission 
referred  to  in  section  (a)  above  contains 
the  following  additional  information: 


(1)  the  identity  of  the  independent 
fiduciary; 

(2)  A  description  of  such  fiduciary's 
independence  from  the  parties  in 
interest  involved  in  the  subject 
transaction; 

(3)  A  statement  by  the  independent 
fiduciary  containing  an  explanation  as 
to  why  the  subject  transaction  is  in  the 
interests  and  protective  of  the 
participants  and  beneficiaries  of  the 
plan(s)  involved; 

(4)  An  agreement  by  the  independent 
fiduciary  to  represent  the  interests  of  the 
plan(s)  involved  in  the  transaction;  and 

(5)  A  description  of  the  procedures  for 
replacement  of  the  independent 
fiduciary,  if  necessary,  during  the  term 
of  the  transaction. 

(c)  The  transaction  meets  the 
requirements  for  tentative  authorization 
(as  defined  in  section  IV(c))  from  the 
Department. 

(d)  Following  tentative  authorization, 
the  party  who  is  to  engage  in  the 
transaction  provides  written  notice  (as 
defined  in  section  fV(b))  to  interested 
persons  in  a  manner  that  is  reasonably 
calculated  to  result  in  the  receipt  of 
such  notice  by  interested  persons, 
informs  interested  persons  of  the  date  of 
the  expiration  of  the  comment  period, 
and  resolves  all  substantive  adverse 
comments  (as  defined  in  section  rV(f))  to 
the  satisfaction  of  the  Department. 

(e)  The  transaction  meets  the 
requirements  for  final  authorization  (as 
defined  in  section  rV(d)). 

Section  IV:  Definitions 

(a)  The  term  substantially  similar 
means  alike  in  all  material  respects  as 
determined  by  the  Department,  in  its 
sole  discretion. 

(b)  The  term  notice  means  written 
notification  to  interested  persons  which 
includes — 

(1)  an  objective  description  of  the 
transaction,  including  all  material  terms 
and  conditions, 

(2)  the  approximate  date  on  which  the 
transaction  will  occur, 

(3)  A  statement  that  the  proposed 
transaction  has  met  the  requirements  for 
tentative  authorization  under  this 
exemption, 

(4)  A  statement  apprising  interested 
persons  of  their  right  to  comment  to  the 
Department  on  the  proposed  transaction  ' 
at  the  following  address:  Office  of 
Exemption  Determinations,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Room  N-5649, 
Washington,  D.C.  20210, 

(5)  the  expiration  date  of  the  comment 
period, and 

(6)  the  Federal  Register  citations  for 
the  prior  exemptions  identified  by  the 
party  as  substantially  similar  to  the 
contemplated  transaction. 


(c)  For  purposes  of  this  exemption, 
"tentative  atuhorization"  ooctirs  upon 
the  earlier  of: 

(1)  the  expiration  of  the  45-day  period 
following  an  acknowledgement  by  the 
Department  of  receipt  of  the  written 
submission  with  respect  tb  the 
trtmsaction  under  this  exemption  unless 
the  Department  has  notified  the  party 
who  is  to  engage  in  the  transaction 
during  that  period  that  the  transaction  is 
not  eligible  for  authorization  under  the 
terms  of  this  exemption;  or 

(2)  the  issuance  of  a  written 
determination  by  the  Department  during 
the  45-day  period  that  the  proposed 
transaction  meets  the  requirements  for 
tentative  authorization. 

(d)  For  purposes  of  this  exemption 
"final  authorization"  occurs  upon  the 
expiration  of: 

(1)  The  five  (5)  day  period 
inmiediately  following  the  comment 
period  (as  defined  in  section  IV(e)), 
unless  the  Department  notifies  the  party 
that  the  transaction  is  not  eligible  for 
authorization  under  the  terms  of  this 
exemption,  and 

(2)  If  necessary  in  order  to  resolve  any 
substantive  adverse  comments  received 
by  the  Department  from  interested 
persons  within  the  comment  period,  a 
period  of  time  extending  beyond  the 
five-day  period  immediately  following 
the  comment  period  as  mutually  agreed 
between  the  Department  and  the  party. 

(e)  The  term  comment  period  means 
the  25-day  period  following  the 
completion  of  distribution  of  the  notice 
to  interested  persons  by  the  party  who 
is  to  engage  in  the  transaction.  For  this 
purpose,  distribution  of  notice  by  first 
class  mail  will  be  deemed  complete 
three  business  days  following  the  date 
of  mailing  to  interested  persons. 

(f)  The  term  substantive  adverse 
comments  means  those  comments 
submitted  by  interested  persons  to  the 
Department  within  the  prescribed 
comment  period  which  raise  significant 
factual,  legal  or  poUcy  issues  regarding 
the  transaction  as  determined  by  the 
Department. 

Section  V— Optional  Checklist. 
Completion  and  submission  of  the 
following  optional  checklist  to 
accompany  the  written  submission 
described  in  section  Ill(a)  will  assist  the 
Department  in  the  consideration  of  the 
transaction  under  the  class  exemption. 

The  written  submission  filed  with  the 
Department  contains  the  following 
information: 
[    ]  A  separate  written  declaration  of 

intent  to  comply  with  the  conditions 

of  the  class  exemption. 
(    1  All  information  required  to  be 

submitted  with  an  individual 
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exsmplion  application  under  29  CFR 
2570  subpart  B. 

I  1 A  statement  demonstrating  that  the 
transaction  poses  little,  if  any,  risk  of 
abuse  or  loss  to  the  plan  participants 
and  beneficiaries. 

I    ]  A  comparison  of  the  proposed 
transaction  to  at  least  two 
substantially  similar  transactions 
which  wetB  the  subject  of  individual 
exemptions  granted  within  the  60 
month  period  ending  on  the  date  of 
the  filing  and  an  explanation  why  any 
difierences  should  not  be  considered 
material. 

I    I  A  complete  and  accurate  draft  of  the 
notice  to  interested  persons  (as 
defined  in  section  IV(b}). 

I    I  A  description  of  the  proposed 
method  of  distribution  of  for  such 
notice. 
If  either  of  the  previously  granted 

exemptions  identified  in  the  written 

submission  required  the  involvement  of 

an  independent  fiduciary,  the  written 

submission  must  contain  the  following 

additional  information: 

I    1  The  identity  of  the  independent 
fiduciary  responsible  for  reviewing 
the  proposed  transaction,  and 
representing  the  interests  of  the  plan 
in  the  execution  of  the  transaction.  (If 
the  transaction  is  continuing  in 
nature,  the  independent  fiduciary 
represents  the  interests  of  the  plans 
br  the  duration  of  the  transaction  and 
takes  all  necessary  action  on  behalf  of 
the  plan.) 

[    1 A  description  of  such  fiduciary's 
independence  from  the  parties 
involved  in  the  transaction. 

I    )  A  statement  from  the  independent 
fidudaiy  explaining  why  the 
transaction  is  in  the  interests  and 
protective  of  the  plan  participants  and 
beneficiaries, 

I    J  An  agreement  by  the  independent 
fiduciary  to  represent  the  interests  of 
the  plan. 

[    1 A  description  of  the  procedures  for 
the  replacement  of  the  independent 
fiduciary,  if  necessary,  during  the 
tenn  of  the  transaction. 
The  notice  to  interested  persons  filed 

with  the  Department  includes  the 

following  information: 

[    I  An  objective  description  of  the 
transaction,  including  all  material 
terms  and  conditions. 

I    I  The  appitndmate  date  on  which  the 
transaction  will  occur. 

I     )  A  statement  that  the  transaction  has 
met  the  requirements  for  tentative 
authorization  under  the  exemption. 

[    )  A  statement  apprising  interested 
persons  of  their  right  to  comment  on 
the  proposed  transaction  at  the 
address  contained  in  the  exemption. 


I    I  The  expiration  date  of  the  comment 

period. 
[    I  The  Federal  Segisler  dutions  for 

the  two  prior  exemptions  identified  as 

substantially  similar  to  the 

contemplated  transaction. 

Signed  at  WufaOagton.  aC.  this  2eth  day 
af^lly199e. 
OlenaBerg, 

Assistant  Secrvtary  for  Pension  and  Wdfam 
Benefits,  U.S.  Department  of  Labor. 
IFR  Doc  9»-19483  Filed  7-30-96:  8:45  ami 
■usN  oooc  ai»-is« 

[Exempflon  AppHceUoci  D-OfTOT] 

Prapeaed  Ciaaa  ExampUon  forth* 
Raoaipt  of  Certain  Invaatment  Sarvlcea 
by  IndMduala  for  Whoaa  Benefit 
IndMdual  ftoHrament  Aecounta  or 
ReUrsnwnt  Plan*  for  Self-Emptoyed 
Indlvtduala  Have  Been  Eatabllshed  or 
Maintained 

AOENCV:  Pension  and  Welfare  Benefits 

Administration,  U.  S.  Department  of 

Labor 

ACTK3M:  Notice  of  Proposed  Class 

Exemption. 


':  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  class  exemption  from  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  the  Internal 
Revenue  Code  of  1986  (the  Code).  The 
proposed  class  exemption  would  permit 
the  receipt  of  services  at  reduced  or  no 
cost  by  an  individual  for  whose  benefit 
an  individual  retirement  account  (IRA) 
or.  if  self-employed,  a  Keogh  Plan  is 
established  or  maintained,  or  by 
members  of  his  or  her  family,  from  a 
broker-dealer,  provided  that  the 
conditions  of  the  exemption  are  met.  If 
granted,  the  exemption  would  affect 
individuals  with  beneficial  interests  in 
such  plans  who  receive  such  services  as 
well  as  the  broker-dealers  who  provide 
such  services. 

DATES:  Written  comments  and  requests 
for  a  pubUc  hearing  must  be  received  by 
the  Department  on  or  before  September 
IB,  1996. 

ADDRESSES:  All  written  comments  (at 
least  three  copies)  and  requests  for  a 
public  hearing  should  be  sent  to:  Office 
of  Exemption  Determinations,  Pension 
and  Welfare  Benefits  Administration, 
Room  ^f-5649,  U.  S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  DC  20210,  (AtUi:  D-09707). 
The  application  for  exemption  and 
comments  received  from  interested 
persons  will  be  available  for  public 
inspection  in  the  PubUc  Documents 


Room.  Pension  and  Welfare  Benefits 
Administration.  U.  S.  Department  of 
Labor,  room  N'S638,  200  Constitution 
Avenue,  N.W.,  Washington,  DC. 
FOR  FURTICR  INF0RMAT10M  CONTACT: 
Allison  Padams,  Office  of  Exemption 
Determinations,  Pension  and  WeUare 
Benefits  Administration,  U.  S. 
Department  of  Labor.  (202)  219-6971, 
(This  is  not  a  toll-free  number);  or  Paul 
D.  Mannina,  Plan  Benefits  Security 
Division  ,  Office  of  Solidtor,  U.  S. 
Department  of  Labor  (202)  219-9141, 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  exemption 
from  the  restrictions  of  sections 
406(a)(1)(D)  and  406(b)  of  ERISA  and 
the  sanctions  resulting  from  the 
application  of  sections  497S(a)  and  (b), 
4g7S(c)(3)  and  408(e)(2)  of  the  C:ode  by 
reason  of  section  4975(c)(1)(D),  (E)  and 
(F)  of  the  Code.  This  exemption  was 
requested  in  an  exemption  application 
filed  on  behalf  of  the  Securities  Industry 
Assodation  (the  SIA  or  the  Applicant). 
The  Applicant  is  a  securities  industry 
trade  association  representing  the 
business  interests  of  more  than  700 
securities  firms  in  North  America  which 
collectively  account  for  ninety  percent 
of  the  securities  firm  revenue  in  the 
United  States.  The  members  of  the  SIA 
are,  among  other  things,  engaged  in  the 
business  of  providing  brokerage  and 
investment  advisory  services  to  the 
public.  The  Applicant  represents  that 
IRAs  and  Keogh  Plans  constitute 
approximately  less  than  one-third  of 
assets  of  the  accounts  managed  by 
broker-dealers. 

The  application  was  filed  pursuant  to 
section  408(a)  of  ERISA  and  section 
497S(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B,  (55 
FR  32836,  August  10, 1990.)  ■ 

Background 

Section  497S(c)(l)  (D),  (E)  and  (F)  of 
the  Code  prohibits  the  transfer  to,  or  use 
by  or  for  the  benefit  of,  a  disqualified 
person  of  the  income  or  assets  of  a  plan; 
an  act  by  a  disqualified  person  who  is 
a  fidudary  whereby  he  deals  with  the 
income  or  assets  of  the  plan  in  his  own 
interest  or  for  his  own  account;  and  the 
receipt  of  any  consideration  for  his  own 
personal  account  by  any  disqualified 
person  who  is  a  fidudaiy  from  any 
party  dealing  with  the  plan  in 


1  S«ction  102  of  Raot^Qintion  PUn  No.  4  of 
197B  (43  FR  47713,  October  17. 1978)  geiMrilly 
tnniferred  the  tuthority  of  tbe  Sacraury  of  the 
Treejuzy  to  Ueue  edminislntive  sxamptioni  utidw 
McUon  4S7S(cX2)  of  tha  Oxie  la  the  Secmuy  of 
Lalior. 
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connection  with  a  transaction  involving 
the  income  or  assets  of  the  plan.' 

The  term  "disqualified  person"  as 
defined  in  section  4g75(e)(2)  of  the  Cods 
includes  a  fiduciary  and  a  person 
providing  services  to  the  plan.  Pereons 
who  exerdse  discretionary  authority  or 
control  over  the  assets  of  the  plan  are 
subject  to  the  prohibitions  contained  in 
section  4975  of  the  Code.'  The  receipt 
of  reduced  or  no  cost  services  by  an 
individual  under  an  arrangement  in 
which  plan  assets  are  taken  into  account 
for  purposes  of  pricing  the  services  is  a 
prohibited  transaction. <  Such  prohibited 
transactions  are  generally  subject  to 
taxation  under  section  4975  of  the  Code 
or  the  loss  of  exemption  frtim  tax  by 
reason  of  section  408(e)(2)(A)  of  the 
Code.  In  the  absence  of  an  exemption, 
the  individual  who  receives  reduced  or 
no  (X)St  services  as  a  result  of 
establishing  or  maintaining  his  or  her 
IRA  or  Keogh  Plan  would  benefit  from 
the  use  of  his  or  her  plan's  assets  in 
violation  of  section  4975  of  the  Code. 

In  recognition  of  the  business  practice 
of  banks  oaring  services  at  reduced  or 
no  cost  to  encourage  individuals  to 
establish  IRAs  and  Keogh  Plans,  the 
Department  granted  PTE  93-33  (58  FR 
31053,  May  28. 1993,  as  amended,  59 
FR  22686,  May  2, 1994).'  PTE  93-33 
permits  the  receipt  of  reduced  or  no  cost 
banking  services  by  individuals  for 
whose  benefit  individual  retirement 
actxiunts  or  Keogh  Plans  are  established 
or  maintained  pursuant  to  an 
arrangement  in  which  the  accoimt 
balance  of  the  IRA  or  Keogh  Plan  is 
taken  into  accoimt  for  purposes  of 
determining  eligibility  to  receive  such 
services  provided  the  conditions  of  the 
exemption  are  met.  The  conditions  of 
PTE  93-33  require  that:  (a)  the  IRA  or 
Keogh  Plan,  the  accoimt  balance  of 
which  is  taken  into  account  for 
purposes  of  determining  eligibility  to 
receive  services  at  reduced  or  no  cost, 
is  established  and  maintained  for  the 
exclusive  benefit  of  the  partidpant 
covered  imder  the  IRA  or  Keo^  Plan, 
his  or  her  spouse  or  their  benefidaries: 
(b)  the  services  must  be  of  the  type  that 
the  bank  itself  could  offer  consistent 
with  applicable  federal  and  state 
banking  law;  (c)  the  services  are 
provided  by  the  bank  (or  affiliate  of  the 
bank)  in  the  ordinary  txurse  of  the 
bank's  business  to  customera  who 


'With  raepKt  lo  Uboea  CRAi  Ihil  m  pen  of  ■ 
SimpliBed  Employee  Pension  defciibed  in  Hctioa 
406(k)  of  the  Code,  references  to  section 
497S(c)(l)(D).  (El  and  |FI  should  be  teed  to  raler  a> 
well  to  the  pentlel  pionsiotis  of  ElUSA. 

>  Sea  section  497S(e)(3l  of  the  Coda. 

<Sea  Advisory  Opinion  SS-i2A  Qui;  14. 1SS9.) 

'  PTE  0S-33  amanded  and  radaaignatad  PTE  9V. 
2  (SS  ni  SSei.  )uioa>y  11,  ISSSJ. 


qualify  for  reduced  or  no  cost  banking 
services  but  do  not  maintain  an  IRA  or 
Keogh  Plan  with  the  bank;  (d)  for 
purposes  of  determining  eligibility  to 
receive  services  at  reduced  or  no  cost, 
the  accoimt  balance  required  by  the 
bonk  for  the  IRA  or  Keogh  Plan  is  equal 
to  the  lowest  balance  required  for  any 
other  type  of  account  wliich  the  bank 
indudes  to  determine  eligibility  to 
receive  reduced  or  no  cost  services;  and 
(e)  the  rate  of  return  on  the  IRA  or 
Keogh  Plan  investment  is  no  less 
favorable  than  the  rate  of  return  on  an 
identical  investment  that  could  have 
been  made  at  the  same  time  at  the  same 
branch  of  the  bank  by  a  customer  of  the 
bank  who  is  not  elig^le  for  (or  who 
does  not  receive)  reduced  or  no  cost 
services. 

Summary  of  the  Application 

According  to  the  Applicant,  broker- 
dealers  have  also  developed  the 
capadty  to  view  accounts  on  an 
aggregate  basis  as  a  result  of  enhanced 
computer  capabihties,  and  in  response 
to  customer  demands.  The  Applicant 
represents  that  broker-dealers  have 
offered  premium  brokerage  service 
arrangements  to  customers  who 
maintain  total  accounts  equahng  a 
minimum  value  or  generating  a 
minimum  amount  of  commissions  or 
fees.  Under  a  typical  "relationship" 
brokerage  arrangement,  all  of  an 
individual's  accounts  induding  those 
established  by  membera  of  the 
individual's  family  are  viewed  on  an 
aggregate  basis,  rather  than  individually. 

The  Applicant  represents  that  broker- 
dealers  are  limited  in  the  types  of 
services  they  may  oQer  to  customers. 
Both  the  New  York  Stock  Exchange 
(NYSE)  and  the  National  Association  of 
Securities  Dealers  (NASD)  [and 
corresponding  requirements  of  other 
exchanges)  require  that  broker-dealers 
"know  their  customer"  '  such  that  any 
investments  recommended  by  a  broker- 
dealer  to  a  customer  must  be  suitable  for 
the  customer  in  light  of,  among  other 
things,  his  investment  experience, 
finandal  condition  and  age.  In  addition, 
broker-dealera  have  an  obligation  to  ad 
in  the  customer's  best  interests  with 
respect  to  the  customer's  investment  in 
securities  effected  through  the  broker- 
dealer.  In  this  regard,  the  Applicant 
states  that  by  causing  a  customer  to 
make  a  particular  securities  investment 
by  offering  incentives,  the  broker -dealer 
could  be  deemed  to  have  violated  the 
NYSE  or  NASD  suitability  rules  unless 


'Saa  NYSE  Rule  408  and  NASD  Anide  m. 
SacUon  2  of  the  Ridaa  of  Fair  Piaclica. 


the  investment  was  in  all  respects 
suitable  for  the  customer. 

The  Applicant  further  represents  that, 
although  each  broker-dealer  firm 
establishes  its  own  programs,  services 
provided  under  a  relationship  brokerage 
program  typically  have  investment 
oriented  components.  Services  often 
include  finandal  planning  services, 
dired  deposit/debit  and  automatic  fund 
transfer  privileges,  enhanced  account 
statements,  toll-free  access  to  a  client 
service  center,  check  writing  privileges, 
d^it/credit  cards,  spedal  newslsttan 
and  reduced  brokerage  and  asset 
management  fees. 

The  Applicant  beUeves  that  including 
IRAs  and  Keogh  Plans  in  relationship 
brokerage  programs  would  be  beoeficia! 
to  IRAs  and  ICeogbs.  For  example,  a 
broker-dealer  may  choose  to  offer 
customers  reduced  brokerage  fees  as 
pari  of  its  relationship  brokerage 
program.  Under  such  an  arrangement, 
IRAs  and  Keogh  Plans  may  be  able  to 
realize  the  benefits  derived  from 
economies  of  scale.  Fees  such  as 
commissions  and  professional  asset 
management  fees  often  decline  in 
relative  terms  as  the  size  of  the  assets 
under  management  increases.  Thus, 
induding  the  assets  of  an  IRA  or  Keogh 
Plan  would  lower  the  cost  to  the  IRA  or 
Keogh  Plan  compared  to  the  cost  it 
would  pay  for  the  same  service  on  an 
independent  basis. 

Additionally,  IRA  and  Keogh  Plans 
also  may  benefit  if  a  liroker-dealer 
provides  a  customer  with  a  combined 
account  statement  or  other  ac<:ount 
management  tools  (automatic  Iransfore 
and  telephone  atxess)  because  the 
individual  can  easily  view  the  assets  of 
all  of  his  or  ber  various  accounts  at  the 
same  time.  This  in  turn  could  enable  the 
individual  to  formulate  a  total 
investment  strategy  taking  into  account 
the  retirement  needs  of  the  individual. 
Further,  because  many  of  the  additional 
services  provided  under  relationship 
brokerage  arrangements  are  investment 
oriented,  an  individual  may  be  able  to 
more  effectively  and  effidenUy  invest 
his  or  her  assets.  Thus,  the  Applicant 
states  that  such  services  provide  a 
benefit  which  is  equally  important  and 
useful  to  the  individual  in  his  or  her 
capadty  as  the  manager  of  the 
investments  of  the  IRA  or  Keogh  Plan. 

Oiacuasion  of  the  Proposed  ExempUoa 

I.  Scope 

The  exemption  proposed  herein  by 
the  Department  would  provide  relief 
from  the  restrictions  of  sections 
406(a|(l)P)  and  406(b)  of  ERISA  and 
the  sanctions  resulting  from  the 
appUcation  of  sections  4975  (a)  and  (b) 
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of  the  Code,  including  the  low  of 
exemption  of  an  individual  tvtiramenl 
account  (IRA)  pursuant  to  aaction 
408(e)(2)(A)  of  the  Code,  by  raaaon  of 
section  497S(c)(l)  (D).  (E)  and  (F)  of  the 
Code  for  the  receipt  of  services  at 
reduced  or  no  cost  by  an  individual  br 
whose  benefit  an  IRA  or  Keogh  Plan  is 
established  or  maintained,  or  by 
members  of  his  or  her  family,  bom  a 
biolcBr-dealer  registered  imder  the 
Securities  Excliange  Act  of  1934 
pursuant  to  an  arrangement  in  which 
the  IKA  or  Keogh  Plan  account  value  or 
the  service  fees  generated  by  the  IRA  or 
Keogh  Plan  are  taken  into  account  for 
purposes  of  determining  eligibility  to 
receive  such  services.^ 

2.  Proposed  Conditions 

The  proposed  exemption  contains 
conditions  (described  below)  wliich  are 
viewed  by  the  Department  as  necessary 
to  ensure  that  the  retirement  income  of 
IRA  and  Keogh  Plan  participants  is  not 
jeopardized  by  relationship  brokerage 
programs. 

Under  the  proposal,  the  IRA  or  Keogh 
Plan  whose  account  value  or  service 
fees  generated  by  the  IRA  or  Keogh  Plan 
is  taken  into  consideration  for  purposes 
of  determining  eli^bility  to  receive 
services  at  reduced  or  no  cost,  must  be 
established  and  maintained  for  the 
exclusive  benefit  of  the  participant 
covered  under  the  IRA  or  Keogh  Plan, 
his  or  her  spouse  or  their  beneficiaries. 
The  term  "account  value"  is  defined  in 
section  in(d)  as  investments  in  cash  or 
securities  held  in  the  account  for  which 
market  quotations  are  readily  available. 
The  term  "account  value"  does  not 
include  investments  offered  by  the 
broker-dealer  (or  affiliate)  exclusively  to 
IRAs  and  Keogh  Plans. 

The  proposed  exemption  limits  the 
service*  that  may  be  offered  by  broker- 
dealers  under  a  relationship  brokerage 
program  to  tiiose  services  that  the 
broker-dealer  itself  may  offer  consistent 
with  all  appHcable  federal  and  state 
laws  regulating  broker-dealers.  This 
condition  would  exclude  the  provision 
■ol  servioas  that  are  not  investment 
oriented.  For  example,  broksrKlealers 
could  not  offer  restaurant  or  travel 
discoimts  under  this  class  exemption. 
However,  the  term  "service"  is  defined 
in  section  ni(g)  to  include  incidental 
products  of  a  d*  minimis  value.  The 


Department  notes  that  this  definition 
would  permit  broker^ealers  to  provide 
sticb  products  as  free  debit/credit  cards. 

The  Investment  Company  Institute 
(IQ)  requested  that  the  Department 
clarify  that  the  proposed  exemption 
would  provide  relief  for  a  relationship 
broken^  program  whereby  a  broker- 
dealer  offers  reduced  sales  charges  with 
respect  to  the  purchase  of  investment 
company  shares  as  the  size  of  the 
purdliase  increases.  In  this  regard,  a 
broker-dealer  would  aggregate  total 
purchases  of  all  of  a  customer's 
accounts,  including  IRAs  and  Keogh 
Plans.  Thus,  a  broker-dealer  would  set 
a  schedule  of  commission  rates  that  vary 
according  to  the  size  of  the  transaction. 
For  example,  for  transactions  totaling  an 
amount  of  le^^  than  S10,000,  the  sales 
charge  would  be  6.5%;  for  a  transaction 
of  S10,000  but  less  than  $25,000.  the 
sales  charge  would  be  6.0%.  and  for  a 
transaction  of  S2S.0O0  but  less  than 
SSO.OtX).  the  sales  charge  would  be 
5.00%.  The  Department  notes  that  such 
programs  would  be  covered  by  the 
proposed  exemption  provided  that  all  of 
the  conditions  of  the  proposal  are  met." 

Under  the  proposal,  the  services  must 
be  provided  by  the  broker-dealer  (or  an 
affiliate  of  the  broker-dealer)  in  the 
ordinary  course  of  the  broker-dealer's 
business  to  customers  who  are  eligible 
for  reduced  or  no  cost  services,  but  do 
not  maintain  IRAs  or  Keogh  Plans  with 
the  broker-dealer.  Thus,  no  reUef  would 
be  provided  for  a  service  that  was 
offered  solely  to  customers  who 
maintain  IRAs  or  Keogh  Plans  with  the 
broker -dealer. 

Under  the  proposal,  the  determination 
of  eligibility  to  receive  services  at 
reduced  or  no  ctwt  must  be  based  on  the 
value  of  the  customer's  accounts  or  on 
the  amount  of  fees  generated  by  the 
customer's  accounts.  For  eligibility 
requirements  based  on  account  values, 
the  eligibility  requirement  based  on  the 
account  value  of  the  IRA  or  Keogh  Plan 
must  be  as  favorable  as  any  requirement 
imposed  by  the  broker-dealer  on  any 
account  whose  value  the  broker-dealer 
includes  to  determine  eliglbiUty.  For 
example,  if  a  broker-dealer  establishes  a 
$10,000  threshold  for  the  receipt  of 
certain  reduced  or  no  cost  services,  any 
combination  of  accounts  (such  as 
personal  accoimts,  IRAs  or  Keogh  Plans) 
that  equal  $10,000  would  be  sufficient 
to  satisfy  the  threshold  requirement  In 


this  regard,  a  broker-dealer  could  not  set 
a  threshold  amount  of  SlO.OtX)  for  a 
customer  with  a  personal  accoimt  and  a 
$20,000  threshold  for  customers 
mjintnining  IRAs  and  Keogh  Plans  with 
the  broker-dealer. 

For  eligibility  requirements  baaed  on 
the  amount  of  fees  generated,  the 
proposal  requires  that  the  minimtim 
amount  of  fees  which  must  be  generated 
by  an  IRA  or  Keogh  plan  be  equal  to  the 
lowest  amount  of  Cses  generated  by  any 
other  type  of  account  which  the  broker- 
dealer  includes  to  determine  eligibility 
for  such  programs.' 

The  proposal  also  requires  that  the 
combined  total  of  all  service  fees  or 
commissions  received  by  the  broker- 
dealer  from  the  IRA  or  Keogh  Plan  must 
be  reasonable  within  the  meaning  of 
sections  4975(d)(2)  of  the  Code.'"  The 
Department  wishes  to  note  that  the 
scope  of  relief  provided  by  the  proposal 
is  limited  to  the  arrangement  under 
which  the  account  value  of  the  IRA  or 
Keogh  Plan,  or  the  fees  generated  by  the 
IRA  or  Keogh  Plan,  is  taken  into  account 
for  purposes  of  determining  eligibility  to 
receive  services  at  reduced  or  no  cost 
Thus,  no  relief  would  be  provided 
under  the  proposed  exemption  for  the 
provision  of  services  to  the  IRA  or 
Keogh  Plan  or  for  any  self-dealing 
arising  in  connection  with  the  provision 
of  such  services.  In  this  regard,  see 
section  4g75(d)(2)  of  the  Code  and 
applicable  regulations. 

Under  the  proposed  exemption,  the 
IRA  or  Keogh  Plan  customer  who 
becomes  eligible  for  relationship 
brokerage  services  must  be  eligible  to 
receive  the  same  services  that  are 
provided  to  non-IRA  or  non-Keogh  Plan 
customers  with  either  account  values  of 
the  same  amount  or  the  same  amount  of 
fees  generated.  The  proposal  also 
requires  that  the  investment 
performance  of  the  IRA  and  Keogh  Plan 
be  no  less  favorable  than  the  investment 
performance  of  identical  investments 
which  could  have  been  made  at  the 
same  time  by  a  customer  of  the  broker- 
dealer  who  is  not  eligible  for  (or  who 
'  does  not  receive)  reduced  or  no  cost 
investment  services.  This  condition 


^TTMexamptioQtfgnatad.  would  ipply  only  to 
IRA*  and  Kao^  PIbbi  llut  are  not  "smployee 
tiaiiafit  pUiu"  amnd  by  title  I  of  EKJSA  axcspt  lor 
Simptified  Employee  Petuioiu  ISEPi)  daicTilMd  In 
lection  406(i)  ol  the  Code  whicfa  provide  the 
patlicipenti  with  the  uni«»lni:ted  eutbority  to 
trvulBr  their  SEP  belencee  to  IRAs  ipinsored  by 
difiinnt  finsociel  inetitulionL  See  29  C7K  2510.^ 
2(d)  ena  29  CFR  2SM)J-3(b|. 


■  In  this  regftrd.  tile  Oepartment  notes  tbet  the 
programs  deecribed  by  tbs  IQ  ee  "lener  of  Intent 
prognnu."  In  which  brokarKleeleTS  reduce  atiat 
conuniMions  based  on  the  aggregate  of  a  customer's 
actual  punjiaaes  and  anlidpeled  purchases,  as 
agread  to  b;  tiis  custooier.  raise  additional  issuea 
that  aia  oatalda  the  scope  of  this  proposed 
exaniptioii. 


'The  Applicant  descrilMs  the  following  taas as 
applicabls  to  relationship  brokerage  programs: 
adrninistralive  feea  (charges  for  mainlailliDg  an 
account  with  the  brolurHlaeler).  brokerage  faos  (bea 
for  execution  of  an  order  to  buy  or  sell  securities), 
wrap  feee  (bundled  fees  under  wbkh  customers 
receive  tnorv  than  one  service),  service  fees  (fees  for 
research  concerning  investment  opportunities, 
postage  snd  handling  charges  or  ancillary  charges 
such  St  ATM  fees),  custodial  fees  (fees  for  serving 
as  tilA  or  Keogh  Plan  custodian),  and  investjneal 
management  fees  (fees  for  managing  assets). 

*°  Also,  the  Applicant  t«preaents  that  a  broker- 
dealer  Is  subtecl  to  the  NASD  Rule  set  forth  bi 
Article  III,  Section  3  which  provides  that  charges 
for  services  parkumed  must  be  taeaonehla. 
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ensures  that  the  investment 
performance  of  an  IRA  or  Keogh  Plan 
will  not  be  affected  due  to  the  inclusion 
of  the  IRA  or  Keogh  Plan  in  the 
relationship  brokerage  program.  Thus, 
tmder  the  proposal,  a  broker-dealer 
could  not  offer  an  investment  to  an  IRA 
or  Keogh  Plan  of  a  customer  who 
receives  reduced  or  no  cost  services 
unless  the  IRA  or  Keogh  Plan  earns  no 
less  than  that  which  could  be  earned  on 
an  identical  investment  available  to 
customers  of  such  broker-dealer  who  are 
not  eligible  for  receiving  such  services. 

Notice  to  Interested  Persons 

Because  many  participants  in  IRAs  or 
Keogh  Plans  and  broker-dealers 
sponsoring  IRAs  or  Keogh  Plans  could 
he  considered  interested  persons,  the 
only  practical  form  of  notice  is 
publication  in  the  Federal  Regisisr. 

General  Information 

The  attention  of  interested  perstm  is 
directed  to  the  following: 

(1)  Before  an  exemption  may  be 
granted  under  section  406(8)  of  ERISA 
and  section  4g75(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administretively  feasible, 
in  the  interests  of  the  IRAs  and  Keogh 
Plans  and  their  participants  and 
beneficiaries  and  protective  of  the  rights 
of  participants  and  beneficiaries  of  such 
plans. 

(2)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code 

,  including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Fuiitwimore.  the  fact  that  a  transaction 
is  subject  to  an  administrative 
exemption  is  not  dispositive  of  whether 
the  transaction  is  in  fact  a  prohibited 
transaction, 

(3)  If  granted,  the  proposed  exemption 
will  be  applicable  to  a  transaction  only 
if  the  conditions  specified  in  the  class 
exemption  are  met 

Written  Conunents  and  Hearing  Request 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
exemption  to  the  address  and  with&  the 
time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
exemption.  Comments  received  will  be 
available  for  pubUc  inspection  with  the 
referenced  application  at  the  above 
address. 


Proposed  Exemption 

On  the  basis  of  the  facts  and 
representations  set  forth  in  the 
application  and  this  document,  the 
Department  is  considering  granting  the 
following  exemption  imder  the 
authority  of  section  408(a)  of  ERISA  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  155 
FR  32836.  August  10. 19901. 

Section  I:  Covered  Transactions 

Effective  (date  of  publication  of  final 
exemption  in  the  Federal  Register),  the 
restrictions  of  sections  406(a)(l  j(D)  and 
40e(b)  of  ERISA  and  the  sanctions 
resulting  bom  the  appUcation  of  section 
497S  of  the  C^ode,  including  the  loss  of 
exemption  of  an  IRA  pursuant  to  section 
40a(e)(2)(A)  of  the  Code,  by  reason  of 
section  4975(c)(1)  (D),  (E),  and  (F)  of  tiie 
Code,  shall  not  apply  to  the  receipt  of 
services  at  reduced  or  no  cost  by  an 
individual  for  whose  benefit  an  IRA  or, 
if  self-employed,  a  Keogh  Plan,  is 
established  or  maintained,  or  by 
members  of  his  or  her  family,  from  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934 
pursuant  to  an  arrangement  in  which 
the  account  value  of,  or  the  fees 
incurred  for  services  provided  to,  the 
IRA  or  Keogh  Plan  is  taken  into  account 
for  purposes  of  determining  eligibility  to 
deceive  such  services,  provided  that 
each  condition  of  Section  II  of  this 
exemption  is  satisfied. 

Section  n:  Conditions 

(a)  The  IRA  or  Keogh  Plan  whose 
account  value  or  whose  fees  are  taken 
into  accotint  for  ptirposes  of 
determining  eligibility  to  receive 
services  imder  the  arrangement  is 
established  and  maintained  for  the 
exclusive  benefit  of  the  participant 
covered  under  the  IRA  or  Keogh  Plan, 
his  or  her  spouse  or  their  beneficiaries. 

(b)  The  services  offered  under  the 
relationship  brokerage  arrangement 
must  be  of  the  type  that  the  broker- 
dealer  itself  could  offer  consistent  with 
all  applicable  federal  and  state  laws 
regulating  broker-dealers. 

(c)  The  services  offered  under  the 
arrangement  are  provided  by  the  broker- 
dealer  (or  an  affihate  of  the  broker- 
dealer)  in  the  ordinary  course  of  the 
broker-dealer's  business  to  customers 
who  qualify  for  reduced  or  no  cost 
services,  but  do  not  maintain  IRAs  or 
Keosh  Plans  with  the  broker-dealer. 

(d)  For  purposes  of  determining 
eligibility  to  receive  services,  the 
arrangement  satisfies  one  of  the 
foUowins: 

(i)  EU^bility  requirements  based  on 
the  accoimt  value  of  the  IRA  or  Keogh 


Plan  are  as  fevoiahle  as  any  such 
requirements  based  on  the  value  of  any 
other  type  of  account  which  the  broker- 
dealer  includes  to  determine  eligibility: 
and 

(ii)  Eligibility  requirements  based  on 
the  amoimt  of  fees  incurred  by  the  IRA 
or  K«ogh  Plan  are  as  favorable  as  any 
requirements  based  on  the  amount  of 
fees  incurred  by  any  other  type  of 
account  which  the  broker-dealer 
includes  to  determine  eligibility. 

(e)  The  combined  total  of  all  fees  for 
the  provision  of  services  to  the  IRA  or 
Keogh  Plan  is  not  in  excess  of 
reasonable  compensation  within  the 
meaning  of  section  497S(d)(2). 

(f)  The  investment  performance  of  the 
IRA  or  Keogh  Plan  investment  is  no  less 
favorable  than  the  investment 
performance  on  an  identical 
investment(s)  that  could  have  been 
made  at  the  same  time  by  a  customer  of 
the  broker-dealer  who  is  not  eligible  for 
(or  who  does  not  receive)  reduosd  or  no 
cost  services. 

(g)  The  services  offered  under  the 
arrangement  to  the  IRA  or  Keogh  Plan 
customer  must  he  the  same  as  are 
offered  to  non-IRA  or  non-Keogh  Plan 
customere  with  account  values  of  the 
same  amoiut  or  the  same  amount  of  fees 
generated. 

Section  III:  Definitions 

The  following  definitions  apply  to 
this  exemption: 

(a)  The  term  broker-dealer  means  ^ 
broker-dealer  registered  imder  the 
Securities  Exchange  Act  of  1934. 

(b)  The  term  IRA  means  an  individual 
retirement  accoimt  described  in  C>ode 
section  408(a).  For  purposes  of  this 
exemption,  the  term  IRA  shall  not 
include  an  IRA  which  is  an  employee 
benefit  plan  covered  by  Tide  I  of  ERISA, 
except  for  a  Simplified  Employee 
Pension  (SEP)  described  in  section 
408(k)  of  the  Code  which  provides 
participants  with  the  unrestricted 
authority  to  transfer  their  SEP  balances 
to  IRAs  sponsored  by  different  financial 
institutions. 

(c)  The  tenn  Keogh  Plaii  means  a 
pension,  profit-sharing,  or  stock  bonus 
plan  qualified  under  Code  section 
401(a)  and  exempt  &om  taxation  under 
Code  section  501(a)  under  which  some 
or  all  of  the  participants  are  employees 
described  in  section  401(c)  of  the  Code. 
For  purposes  of  this  exemption,  the 
term  Keogh  Plan  shall  not  include  a 
Keogh  Plan  which  is  an  employee 
benefit  plan  covered  by  titie  I  of  ERISA. 

(d)  The  term  account  value  mean^ 
investments  in  cash  or  securities  held  in 
the  account  for  which  market  quotations 
are  readily  available.  For  purposes  this 
exemption,  the  term  account  value  shall 
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not  include  investments  in  secuiities 
that  are  offered  by  the  broker-dealer  lor 
its  affiliatel  exclusively  to  IRAs  and 
Keogh  Plans. 

(e)  An  affiliate  of  a  broker-dealer 
includes  any  person  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with  the  broker^ 
dealer.  The  term  control  meant  the 
power  to  exmdse  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(0  The  term  members  of  his  or  her 
family  refers  to  beoeBciarles  of  the 
individual  for  whose  benefit  the  IRA  or 
Keogh  Plan  is  established  or 
maintained,  who  would  be  members  of 
the  family  as  that  term  is  defined  in 
Code  section  4975(e)(6),  or  a  brother,  a 
sister,  or  spouse  of  a  brother  or  sister. 

(g)  The  term  service  includes 
incidental  products  of  a  de  minimis 
value  whicii  are  directly  related  to  the 
provision  of  services  covered  by  the 
exemption. 

(h)  The  term  ^es  means  cominiasions 
and  other  fees  received  by  the  broker- 
dealer  from  the  IRA  or  Keogh  Plan  for 
the  provision  of  services,  including,  but 
not  limited  to,  brokerage  commissions, 
investment  management  fees,  custodial 
fees,  and  administrative  fees. 

Signed  at  Washington.  DC,  this  2Sth  day 
of  luly  1996. 
OknaBas. 

AMistant  Secretary.  Peiaion  and  Welfate 
Benefits  Administntian  U.S.  Department  of 
labor. 

[FR  Doc  96-194S4  Filed  7-30-96:  8:45  am) 
aa^MO  cose  •w-j»-r 


(ProMMIad  Tfanaactlon  EjMfnptfon  90.^0! 
Eaamptton  Appacaaon  Na  CMNSIS,  at  aL] 

Oiant  of  bidMdual  Examptiona; 
PaineWabbar  Incorporelad 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACnON:  Grant  of  individtial  exemptions. 


v:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  bom  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  (he  Federal 
Regialer  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 


for  a  complete  statement  of  the  bets  and 
representations.  Tlie  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  Invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addiUon  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  eflsctive  Etecember  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  Issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutoty  Findings 

In  accordance  with  section  408(a)  of  . 
the  Act  and/or  section  4g75(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836, 
32847,  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  pertidpants  and  beneficiaries  of  the 
plans. 

PaineWdifaar  Incorporated 
(PaineWeUier),  Located  in  New  York, 
NY 

IProhlbited  Tnnsaction  Exemption  96-59; 
ExemptioQ  Application  No.  D-09818) 

EXEMPTION 

Section  I.  Covered  Transactions 

The  restrictions  of  section  40e(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
efiective  August  18, 1995,  to  the 
pur<:hase  or  redemption  of  shares  by  an 
employee  benefit  plan,  a  plan  described 
in  section  403(b)  of  the  Code  (the 
Section  403(b)  Plan),  an  individual 
retirement  account  (the  IRA)  or  a 
retirement  plan  for  a  self-employed 
individual  (the  Keogh  Plan)  (collectively 
referred  to  herein  as  the  Plans)  in  the 
PaineWebber  Managed  Accounts 
Services  Portfolio  Trust  (the  Trust) 


established  in  connection  with  such 
Plans'  participation  in  the  PaineWebber 
PACE  Program  (the  PACE  Program). 

In  addition,  the  restrictions  of  section 
406(b)  of  the  Act  and  the  sanctions 
resulting  bom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  and  (F)  of  the  Code,  shall 
not  apply,  endive  August  18, 1995.  to 
(a)  the  provision,  by  PaineWebber 
Managed  Accounts  Services  (PMAS).  a 
division  of  PaineWebber,  of  asset 
allocation  and  related  services  to  an 
independent  fiduciary  of  a  Plan  (the 
Independent  Fiduciary)  or  to  a  directing 
participant  (the  Directing  Participant)  in 
a  Plan  that  is  covered  under  and  perxoits 
participant  selection  as  contemplated  by 
the  provisions  of  section  404(c)  of  the 
Act  (the  Section  404(c)  Plan),  which 
may  result  in  the  selection  l^  the 
Indiapendent  Fiduciary  or  the  [}irecting 
Participant  of  portfolios  of  the  Trust  (the 
Portfolios)  in  the  PACE  Program  for  the 
investment  of  Plan  assets;  and  (b)  the 
provision  of  Investment  management 
services  by  Mitchell  Hutchiiu  Asset 
Management,  Inc.  [Mitchell  Hutdiins)  to 
the  PACE  Money  Market  Investments 
Portfolio  of  the  Trust. 

This  exemption  is  subject  to  the 
conditions  set  forth  below  in  Section  n. 

Section  n.  General  Conditions 

(a)  The  participation  of  each  Plan  in 
the  PACE  Program  is  approved  by  an 
Independent  Fiduciary  or,  if  applicable. 
Directing  Participant. 

(b)  As  to  each  Plan,  the  total  fees  paid 
to  PMAS  and  its  aifiUates  constitute  np 
more  than  reasonable  compensation  and 
do  not  include  the  receipt  of  fees 
pursuant  to  Rule  12b-l  imdar  the 
Investment  Company  Act  of  1940  (the 
'40  Act)  by  PMAS  and  its  affiliates  in 
connection  with  the  transactions. 

(c)  No  Plan  pays  a  fee  or  conmiission 
by  reason  of  the  acquisition  or 
redemption  of  shares  in  the  Trust. 

(d)  The  terms  of  each  purchase  or 
redemption  of  Trust  shares  remain  at 
least  as  favorable  to  an  investing  Plan  as 
those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(e)  PMAS  provides  written 
docimientation  to  an  Independent 
Fiduciary  or  a  Directing  Participant  of 
its  recommendations  or  evaluations 
based  upon  objective  criteria. 

(f)  Any  recommendation  or  evaluation 
made  by  PMAS  to  an  Independent 
Fiduciary  or  Directing  Participant  is 
implemented  only  at  the  express 
direction  of  such  fiduciary  or 
participant. 

(g)  PMAS  provides  investment  advice 
in  writing  to  an  Independent  Fiduciary 
or  Directing  Participant  with  respect  to 
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all  Portfolios  made  available  under  the 
Plan. 

(h)  With  the  exception  of  the  PACE 
Money  Market  Investments  Portfolio, 
any  sub-adviser  (the  Sub- Adviser) 
appointed  by  Mitchell  Hutchins  to 
exercise  Investment  discretion  with 
respect  to  a  Portfolio  is  independent  of 
PaineWebber  and  its  affiliates. 

(i)  The  quarterly  fee  that  is  paid  by  a 
Plan  to  PMAS  for  asset  allocation  end 
related  services  rendered  to  such  Plan 
under  the  PACE  Program  (i.e..  the 
outside  fee)  is  oSset  by  such  amount  as 
is  necessary  to  assure  that  Mitchell 
Hutchins  retains  20  basis  points  as  a 
management  fee  from  any  Portfolio 
(mlh  the  exception  of  the  PACE  Money 
Market  Investments  Portfolio  from 
which  Mitchell  Hutchins  retains  an 
investment  management  fee  of  15  basis 
points)  containing  investments 
attributable  to  the  Plan  investor. 
However,  the  quarterly  fee  of  20  basts 
points  that  is  paid  to  Mitchell  Hutchins 
for  administrative  services  is  retained  by 
Mitchell  Hutchins  and  is  not  offset 
against  the  outside  fee. 

(j)  With  respect  to  its  participation  in 
the  PACE  Program  prior  to  purchasing 
Trust  shares. 

(1)  Each  Independent  Fiduciary 
receives  the  following  written  or  oral 
disclosures  from  PaineWebber: 

(A)  A  copy  of  the  prospectus  (the 
Prospectus)  for  the  Trust  discussing  the 
investment  objectives  of  the  Portfolios 
comprising  the  Trust;  the  policies 
employed  to  achieve  these  objectives; 
the  corporate  affiliation  existing 
between  PaineWebber,  PMAS,  Mitchell 
Hutchins  and  their  affiliates;  the 
compensation  paid  to  such  entities;  any 
additional  information  explaining  the 
risks  of  investing  in  the  Trust;  and 
sufficient  and  understandable 
disclosures  relating  to  rebalancing  of 
investor  accoimts. 

(B)  Upon  written  or  oral  request  to 
PaineWebber,  a  Statement  of  Additional 
Information  supplementing  the 
Prospectus,  which  describes  the  types  of 
securities  and  other  instruments  in 
which  the  Portfolios  may  invest,  the 
investment  policies  and  strategies  that 
the  Portfolios  may  utilize  and  certain 
risks  attendant  to  those  investments, 
policies  and  strategies. 

(C)  An  investor  questionnaire. 

(D)  A  written  analysis  of  PMAS's  asset 
allocation  recommendation  of  specific 
Portfolios. 

(E)  A  copy  of  the  agreement  between 
PMAS  and  such  Plan  relating  to 
participation  in  the  PACE  Program. 

(F)  Upon  written  request  to  Mitchell 
Hutchins,  a  copy  of  the  respective 
investment  advisory  agreements 


between  Mitchell  Hutchins  and  the  Sub- 
Advisers. 

(G)  Copies  of  the  proposed  exemption 
and  grant  notice  describing  the 
exemptive  relief  provided  herein. 

(2)  In  the  case  of  a  Section  404(c) 
Plan,  the  Independent  Fiduciary  will — 

(A)  Make  copies  of  the  foregoing 
documents  available  to  Directing 
Participants. 

(B)  Allow  Directing  Participants  to 
interact  with  PaineWebber  Investment 
Executives  and  receive  information 
relative  to  the  services  offered  under  the 
PACE  Program,  including  the 
rebalancing  feature,  and  the  operation 
and  objectives  of  the  Portfolios. 

(3)  If  accepted  as  an  investor  in  the 
PACE  Program,  an  Independent 
Fiduciary  of  a  Section  403(b)  Plan,  an 
IRA  or  a  Keogh  Plan,  is  required  to 
acknowledge,  in  writing  to  PMAS,  prior 
to  purchasing  Trust  shares  that  such 
fiduciary  has  received  copies  of  the 
documents  described  in  paragraph  (j)(l) 
of  this  Section  n. 

(4)  With  respect  to  a  Section  404(c) 
Plan,  written  acknowledgement  of  the 
receipt  of  such  documents  is  provided 
by  the  Independent  Fiduciary  (i.e.,  the 
Plan  administrator,  trustee,  investment 
manager  or  named  fiduciary).  Such 
Independent  Fiduciary  will  be  required 
to  represent  in  writing  to  PMAS  that 
such  fiduciary  is — 

(A)  Independent  of  PaineWebber  and 
its  affiUates; 

(B)  Knowledgeable  with  respect  to  the 
Plan  in  administrative  matters  and 
funding  matters  related  thereto,  and; 

(C)  Able  to  make  an  informed 
decision  concerning  participation  in  the 
PACE  Program. 

(5)  With  respect  to  a  Plan  that  is 
covered  under  Title  I  of  the  Act,  where 
investment  decisions  are  made  by  a 
trustee,  investment  manager  or  a  named 
fiduciary,  such  Independent  Fiduciary 
is  required  to  acknowledge,  in  writing, 
receipt  of  such  documents  and  represent 
to  PMAS  that  such  fiduciary  is 

(A)  Independent  of  PMAS  and  its 
affiliates; 

(B)  Capable  of  making  an  independent 
decision  regarding  the  investment  of 
Plan  assets; 

(C)  Knowledgeable  with  respect  to  the 
Plan  in  administrative  matters  and 
funding  matters  related  thereto;  and 

(D)  Able  to  make  an  infomioJ 
decision  concerning  participation  in  the 
PACE  Program. 

(k)  As  applicable,  subsequent  to  its 
participation  in  the  PACE  Program,  eacl|f 
Independent  Fiduciary  receives  the 
following  written  or  oral  disclosures 
with  respect  to  its  ongoing  participation 
in  the  PACE  Program: 


(1)  Written  confirmations  of  each 
purchase  or  redemption  transaction  by 
the  Plan  with  respect  to  a  Portfolio. 

(2)  Telephone  access  to  quotations 
bom  PaineWebber  of  such  Plan's 
accotmt  balance. 

(3)  A  monthly  statement  of  account 
from  PaineWebber  specifying  the  net 
asset  value  of  the  Plan's  investment  in 
such  account.  Such  statement  is  also 
anticipated  to  include  cash  flow  and 
transaction  activity  during  the  month, 
unrealized  gains  or  losses  on  Portfolio 
shares  held;  and  a  summary  of  total 
earnings  and  capital  returns  on  the 
Plan's  PACE  Portfolio  for  the  month  and 
year-to-date. 

(4)  The  Trust's  semi-armual  and 
aimual  report  which  will  include 
financial  statements  for  the  Trust  and 
investment  management  fees  paid  by 
each  Portfolio. 

(5)  A  written  quarter)y  monitoring 
report  that  includes  (a)  a  record  of  &e 
Plan's  PACE  Program  portfolio  for  the 
quarter  and  since  inception,  showing 
the  rates  of  return  relative  to 
comparative  market  indices  (illustrated 
in  a  marmer  that  reflects  the  effect  of 
any  fees  for  participation  in  the  PACE 
Program  actually  incurred  during  the 
period);  (b)  an  investment  outlook 
summary  containing  market 
commentary;  and  (c)  the  Plan's  actual 
PACE  Program  portfolio  with  a 
breakdown,  in  both  dollars  and 
pert:entages,  of  the  holdings  in  each 
portfolio.  The  quarterly  monitoring 
report  will  also  contain  an  analysis  and 
an  evaluation  of  a  Plan  investor's 
account  to  assist  the  investor  to 
ascertain  whether  the  Plan's  investment 
objectives  have  been  met  and 
recommending,  if  required,  changes  in 
Portfolio  allocations. 

(6)  A  statement,  furnished  at  least 
quarterly  or  aimually,  specifying — 

(A)  The  total,  expressed  in  dollars,  of 
each  Portfolio's  brokerage  commissions 
that  are  paid  to  PaineWebber  and  its 
affiliates; 

(B)  The  total,  expressed  in  dollars,  of 
each  Portfolio's  brokerage  commissions 
that  are  paid  to  utuelated  brokerage 
firms; 

(C)  The  average  brokerage 
conunissions  per  share  that  are  paid  by 
the  Trust  to  brokers  affiliated  with 
PaineWebber,  expressed  as  cents  per 
share;  and 

(D)  The  average  brokerage 
commissions  per  share  that  are  paid  by 
the  Trust  to  brokers  unrelated  to 
PaineWebber  and  its  affiliates, 
expressed  as  cents  per  share  for  any  year 
in  wliich  brokerage  commissions  are 
paid  to  PaineWebber  by  the  Trust 
PortfoUos  in  which  a  Plan's  assets  are 
invested. 
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(7)  Periodic  meetings  with  a 
PaineWebber  Investment  Executive  (or 
the  appropriate  PaineWebber 
representative)  by  Independent 
Fiduciaries  to  discuss  the  quarterly 
monitoring  report  or  any  other  questions 
that  may  arise. 

(1)  In  the  case  of  a  Section  404(c)  Plan 
where  the  Independent  Fiduciary  has 
established  an  omnibus  account  in  the 
name  of  the  Plan  (the  Undisclosed 
Account)  with  PaineWebber.  depending 
upon  the  arrangement  negotiated  by  the 
Independent  Fiduciary  with  PMAS, 
certain  of  the  information  noted  above 
in  subparagraphs  (k)(l)  through  (k)(7)  of 
this  Section  n  may  be  provided  by 
PaineWebber  to  the  Directing 
Participants  or  to  the  Independent 
Fiduciary  for  dissemination  to  the 
Directing  Participants. 

(m)  If  previously  authorized  in 
wriltog  by  the  Independent  Fiduciary, 
the  Plu  investor's  account  is 
automatically  rebalanced  on  a  periodic 
basis  to  the  asset  allocation  previously 
prescribed  by  the  Plan  or  participant,  as 
applicable,  if  the  quarterly  screening 
reveals  that  one  or  more  Portfolio 
allocations  deviates  from  the  allocation 
prescribed  by  the  investor  by  the  agreed- 
upon  formula  threshold. 

(n)  The  books  and  records  of  the  Trust 
are  audited  annually  by  independent, 
certified  public  accountants  and  all 
investors  are  sent  copies  of  an  audited 
financial  report  no  later  than  60  days 
after  the  close  of  each  Trust  fiscal  year. 

(0)  PaineWebber  maintains,  for  a 
period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (p)  of  this 
Section  II  to  determine  whether  the 
conditions  of  this  exemption  hove  been 
met.  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
PaineWebber  and/or  its  affiliates,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period;  and 

(2)  No  party  in  interest  other  than 
PaineWebber  shall  be  subject  to  the  civil 
penally  that  may  be  assessed  under 
section  S02(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  497S  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(p)(l)  of  this  Section  II  below. 

(p)(l)  Except  as  provided  in 
subparagraph  (p)(2)  of  this  paragraph 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (o)  of  this  Section  II  are 
unconditionally  available  at  their 
customary  location  during  normal 
budness  hours  by: 


(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  (the  Service) 
or  the  Securities  and  Exchange 
Commission  (the  SEC): 

(B)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  Any  contributing  employier  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(p](2)  None  of  the  persons  described 
above  in  paragraphs  (p)(l)(B)-(p)(l)(D) 
of  this  paragraph  (p)  are  authorized  to 
examine  the  trade  secrets  of 
PaineWebber  or  Mitchell  Hutcbins  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  m.  Definitions 

For  purposes  of  this  exemption: 

(a)  The  t^rm  "PaineWebber"  means 
PaineWebber  Incorporated  and  any 
affiUate  of  PaineWebber,  as  deSined  in 
paragraph  (b)  of  this  Section  in. 

(b)  An  "affiliate"  of  PaineWebber 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  PaineWebber. 

(2)  Any  officer,  director  or  partner  in 
such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  Spetcent  partner  or  owner. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individtul. 

(d)  The  term  "Independent  Fiduciary" 
means  a  Plan  fiduciary  which  is 
independent  of  PaineWebber  and  its 
affiliates  and  is  either 

(1)  A  Plan  administrator,  trustee, 
investment  manager  or  named  fiduciary 
of  a  Section  404(c)  Plan  or  a  Section 
403(b)  Plan; 

(2)  A  participant  in  a  Ksogh  Plan; 

(3)  An  individual  coveredunder  a 
self-directed  IRA  which  invests  in  Trust 
shares; 

(4)  An  employee,  officer  or  director  of 
PaineWebber  and/or  its  affiliates 
covered  by  an  IRA  not  subject  to  Title 

I  of  the  Act; 

(5)  A  trustee.  Plan  administrator, 
investment  manager  or  named  fiduciary 
responsible  for  investment  decisions  in 
the  case  of  a  Title  I  Plan  that  does  not 
permit  individual  direction  as 
contemplated  by  Section  404(c)  of  the 
Act:  or 


(e)  The  term  "Directing  Participant" 
means  a  participant  in  a  Plan  covered 
under  the  provisions  of  section  404(c)  of 
the  Act,  who  is  permitted  under  the 
terms  of  the  Plan  to  direct,  and  who 
elects  to  so  direct,  the  investment  of  the 
assets  of  his  or  her  account  in  such  Plan. 

(f)  The  term  "Plan"  means  a  pension 
plan  described  in  29  CFR  2510.3^2,  a 
welfare  benefit  plan  described  in  29 
CFR  2510.3-1,  a  plan  described  in 
section  497S(e)(l)  of  the  Code,  and  in 
the  case  of  a  Section  404(c)  Plan,  the 
individual  account  of  a  Oitectiiig 
Participant. 

EFFECTIVE  DATE:  This  exemption  will  be 
effective  as  of  August  18,  1995. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  Match  22, 1996  at  61  FR 
11882. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  Notice  and 
no  requests  for  a  public  hearing.  The 
comment  was  submitted  by 
PaineWebber.  PMAS  and  Mitchell 
Hutchins  (collectively,  the  Applicants). 
Their  comment  is  broken  down  into  the 
areas  discussed  below. 

(1)  Section  403(b)  Plan  Participation. 
In  addition  to  IRAs,  Keogh  Plans, 
Section  404(c)  Plans  and  other  types  of 
employee  benefit  plans  that  will 
participate  in  the  PACE  Program,  the 
Applicants  represent'that  they  wish  to 
oner  shares  in  the  Trust  to  Plans  that  are 
described  in  section  403(b)  of  the  Code. 
Therefore,  the  Applicants  have 
requested  that  the  Department  include 
references  to  Section  403(b)  Plans  iii  the 
exemptive  language  set  forth  in  Section 
I,  in  the  conditional  language  set  forth 
in  Sections  n(i)(3)  and  111(d)(1)  and  in 
Representation  6  of  the  Surrunary  of 
Facts  and  Representations  (the 
Simamary).  The  Department  has  revised 
the  Notice  accordingly. 

(2)  Available  Portfolios.  Section  n(g) 
of  the  Notice  states  that  PMAS  will 
provide  investment  advice  in  writing  to 
an  Independent  Fiduciary  or  a  Directing 
Participant  with  respect  to  all  available 
Portfolios  oHered  by  the  Trust.  The 
Applicants  note,  however,.that,  in  the 
case  of  a  Section  404(c)  Plan,  an 
Independent  Fiduciary  will  determine 
the  initial  array  of  Poitfolios  among 
which  the  Directing  Participants  may 
allocate  Plan  assets,  and  that  such 
fiduciary  may  dedde  to  include  less 
than  all  of  the  Portfolios  in  that  array. 
Therefore,  the  Applicants  have 
requested  that  the  Department  revise 
Section  11(g)  of  the  Notice  as  follows  to 
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make  it  clear  that  "available"  Portfolios 
are  those  that  will  be  selected  by  the 
Independent  Fiduciary  under  such 
circumstances: 

(g)  PMAS  provides  investment  advice  in 
writing  to  an  Independent  Fiduciary  or 
Directing  Participant  with  respect  to  all 
Portfolios  made  available  under  the  Plan. 

The  E)epartmenl  has  made  the  change 
requested  by  the  Applicants. 

(3)  Independent  fiduciary  Role.  With 
respect  to  a  Section  404(c)  Plan,  Section 
n(j)(4)  of  the  Notice  states  that  written 
acknowledgement  of  the  receipt  of 
initial  disclosures  bom  PaineWebber 
will  be  provided  by  the  Independent 
Fiduciary  whamay  be  the  Plan 
administrator,  trustee,  investment 
manager  or  the  named  fiduciary,  as  the 
recordholder  of  Trust  shares.  The 
Applicants  wish  to  clarify  that  because 
the  trustee  of  a  trust  is  generally  the 
legal  owner  of  trust  assets,  the  Plan 
trustee  rather  than  the  Independent 
Fiduciary  is  the  actual  recordholder  of 
Triist  shares.  Therefore,  the  Applicants 
request  that  the  Department  revise 
Section  U(j)(4)  of  the  Notice  to  read  as 
follows: 

(4)  With  respect  to  s  Section  404(c)  Plan, 
written  acknow  lodgement  of  the  receipt  of 
such  documents  is  provided  by  the 
Independent  Fiduciary  (i.e.,  the  Plan 
administrator,  trustee,  investment  manager  or 
named  fiduciary). 

The  Department  has  amended  the 
Notice  in  this  regard. 

(4)  Directing  Participant  Disclosure. 
Section  11(1)  of  the  Notice  states,  in 
relevant  part,  that  if  an  Independent 
Fiduciary  of  a  Section  404(c)  Plan  has 
established  an  Undisclosed  Account 
with  PaineWebber,  certain  disclosures 
will  be  provided  by  PaineWebber  to  the 
Directing  Participants  or  to  the 
Independent  Fiduciary  for 
dissemination  to  the  Directing 
Participants,  depending  upon  the 
arrangement  negotiated  with  PMAS.  In 
an  effort  to  reflect  the  manner  in  which 
that  information  will  be  distributed  or 
made  available  to  Directing  Participants 
andyor  to  the  Independent  Fiduciaries  of 
Section  404(c)  Plans,  the  Applicants 
request  that  the  Department  modify 
Sec-tion  11(1)  of  the  Notice. 

The  Department  has  amended  Section 
n(l)  of  the  Notice  to  read  as  follows: 

(1)  In  the  case  of  a  Section  404|c)  Plan 
where  the  Independent  Fiduciary  has 
established  an  omnibus  account  in  the  name 
of  the  Plan  (the  Undisclosed  Account)  with 
PaineWebber,  depending  upon  the 
arrangement  negotiated  by  the  Independent 
Fiduciary  with  PMAS.  certain  of  the 
information  noted  above  in  subparagraphs 
(k)(l)  through  (k)(7|  of  this  Section  II  may  be 
provided  by  PaineWet)bof  to  the  Directing 
Participants  or  to  the  Independent  Fiduciary 


for  disaemination  to  the  Directing 
Participants. 

(5)  Description  of  Paine  Webber 
Group  and  PaineWebber. 
Representation  1(a)  of  the  Siuimiary, 
slates,  in  part,  that  the  Paine  Webber 
Croup  is  a  member  of  all  principal 
securities  and  commodities  exchanges 
in  the  United  States  and  the  National 
Association  of  Securities  Dealers,  Inc.  It 
is  also  represented  that  Paine  Webber 
Croup  holds  memberships  or  associate 
memberships  on  several  principal 
foreign  securities  and  commodities 
exchanges.  Although  the  Applicants 
furnished  this  information  to  the 
Department,  they  wish  to  clarify  that 
these  representations  pertain  to 
PaineWebber  rather  than  to  the  Paine 
Webber  Croup.  Therefore,  they  request 
that  the  Department  moke  appropriate 
changes  to  the  Summary. 

The  Department  has  revised  the 
language  in  Representation  1(b)  of  the 
Summary  as  follows: 

PaineWebber  is  a  member  of  all  principal 
securities  and  commodities  exchanges  in  the 
United  States  and  the  National  Association  of 
Securitie.1  Dealers.  Inc.  It  also  iiolds 
memt?erships  or  associate  memberships  on 
several  principal  foreign  securities  and 
commodities  exchanges. 

(6)  Net  Asset  Value  Per  Share.  In 
pertinent  part.  Representation  2  of  the 
Summary  states  that  with  the  exception 
of  the  PACE  Money  Ndarket  Investments 
Portfolio,  shares  in  the  Trust  were 
initially  offered  to  the  public  by 
PaineWebber  at  a  net  asset  value  of  $10 
per  share  and  that  shares  in  the  PACE 
Money  Market  Investments  Portfolio  are 
being  offered  to  the  public  at  a  net  asset 
value  of  $1.00  per  share.  The  Applicants 
wish  to  clarify  that  with  the  exception 
of  the  PACE  Money  Market  Investments 
Portfolio  in  which  shares  are  offered  to 
the  pubUc  at  a  net  asset  value  of  Sl.OO 
per  share,  shares  in  the  other  Portfolios 
were  iiutially  offered  to  the  public  at  a 
net  asset  value  of  S12  per  share. 

Accordingly,  the  Department  has 
revised  the  sixth  and  seventh  sentences 
of  Representation  2  to  reed  as  follows: 

With  the  exception  of  the  PACE  Money 
Market  Investments  Portfolio,  shares  in  each 
of  the  Portfolios  were  initiBlly  offered  to  the 
public  at  a  net  asset  value  of  S12  per  share. 
Shares  in  the  PACE  Money  Market 
Investments  Portfolio  are  offered  to  the 
public  at  a  net  asset  value  of  Sl.tXI  per  share. 

(7)  Minimum  Investments.  The  second 
paragraph  of  Representation  3  of  the 
Summary  states,  in  part,  that  the 
minimum  initial  investment  for  a 
prospective  investor  in  the  PACE 
Pitjgram  is  $10,000.  The  Applicants 
note,  however,  that  the  minimum  initial 
investment  threshold  for  an  investor  is 


currently  $25,000  and  not  $10,000.  For 
Plan  ioveitors  and  Uniform  Gift  or 
Transfer  to  Minors  Accoimts,  the 
Applicants  wish  to  clarify  that  the 
minimum  initial  investment  is  pieeently 
$10,000. 

The  Department  has  revised  part  of 
Representation  3  to  read  as  follows: 

*  *  *  The  minimum  initial  investment  in 
the  PACE  Program  currently  is  $2S,DaO 
(except  for  Plans  and  Uniform  C:ift  or 
Transfer  to  Minors  Accounts,  for  which  the 
minimum  initial  investment  is  currently 
$10,000). 

(8)  Valuation  of  Portfolio  Shares. 
Footnote  10  of  the  Summary  states,  in 
part,  that  the  net  asset  value  of  shares 
in  the  PACX  Money  Market  Investments 
Portfolio  is  determined  as  of  12  p.m. 
each  business  day.  To  indicate  that  the 
net  asset  value  of  all  Portfolio  shares, 
including  shares  of  the  PACE  Money 
Market  Investments  Portfolio,  is  being 
determined  as  of  the  close  of  regular 
trading  on  the  New  York  Stock 
Exchatrge  (currently  4  p.m..  Eastern 
Time)  each  business  day,  the  Applicants 
request  that  the  Department  modify 
Footnote  10  of  the  Summary. 

The  Department  has  modified 
Footnote  10  to  read  as  follows: 

The  net  asset  value  of  each  Portfolio's 
shares  is  determined  as  of  the  close  of  regular 
trading  on  the  Now  York  Stock  Exchange  (th« 
NYSE)  (cunently.  4  p.m..  Eastern  Time)  each 
business  day.  Each  Portfolio's  net  asset  value 
per  sharo  is  determined  by  dividing  tiie  value 
of  the  securities  hold  by  the  Portfolio  plus 
any  cash  or  other  assets  minus  all  liabilities 
by  the  total  number  of  Portfolio  shares 
outstanding. 

In  addition,  the  Applicants  have 
requested  that  Footnote  16  of  the 
Summary  be  revised  to  incor)x>rate  the 
following  language: 

'  *  *  The  net  asset  value  of  each 
Portfolio's  shares  is  deteimined  as  of  the 
close  of  regular  trading  on  the  NYSE 
(currently.  4  p.m.  Eastern  Time)  each 
business  day.  PaineWebber  may,  in  the 
future,  impose  a  minimum  dollar  threshold 
on  rebalancing  transactions  in  order  to  avoid 
de  minimus  transactions. 

(9)  Payment  of  Redemption  Proceeds. 
Representation  14  of  the  Sirnimary 
states,  in  part,  that  a  Portfolio  will  be 
required  to  transmit  redemption 
proceeds  for  credit  to  an  investor's 
account  within  5  business  days  after 
receipt.  Similarly,  Representation  17  of 
the  Summary  sets  forth  the  same  time 
frame  for  the  payment  of  the  outside  fee 
as  well  as  the  applicable  fee  if 
additional  fimds  are  invested  during  a 
calendar  quarter.  Because  Federal 
Securities  laws  currently  require 
PaineWebber  to  settle  its  obligations 
within  three  business  days,  the 
Applicants  have  requested  that  the 
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Department  revise  the  Summary  to 
reflect  the  cuirent  timing  of  such 
payments. 

The  Department  does  not  object  to 
these  necessary  revisions  and  has 
deleted  references  to  the  five  business 
day  requirement  and  inserted  the  phrase 
"three  business  days"  in  the  fourth 
sentence  of  paragraph  one  of 
Representation  14,  in  the  first  sentence 
of  paiagnpfa  two  of  Reprasentatioa  1 7 
and  in  the  first  sentence  of  paragraph 
three  of  Representation  17. 

(10)  Brokerage  Commission 
Information.  Rspresantatian  2Z(i)  of  the 
Summary  states,  in  part,  that  on  a 
quarterly  and  annual  basis, 
PaineWebber  will  provide  written 
disclosures  to  an  Independent  Fiduciary 
or,  if  applicable,  a  Directing  Participant 
regarding  brokerage  commissions  that 
are  paid  to  PaineWebber  and/ or  its 
affiliates  or  to  unrelated  parties.  The 
Applicants  have  requested  that  the 
Department  revise  this  representation  to 
reflect  that  brokerage  commission 
information  will  be  provided  to  the 
Independent  Fiduciary  and.  depending 
on  the  arrangement  negotiated  between 
the  Independent  Fiduciary  of  a  Section 
404(c)  Plan  and  PMAS,  to  a  Directing 
Participant.  The  Applicants  state  that 
the  language  set  forth  in  the  Summary 
appears  to  indicate  that  PaineWebber 
will  provide  such  information  under  all 
drcumstanres  to  Independent 
Fiduciaries  and  where  applicable,  to 
Directing  Participants  only. 

The  Department  has  revised 
paragraph  (i)  of  Representation  22  to 
read,  in  part,  as  follows: 

(i)  On  a  quarterly  and  annual  basts, 
PiineWefalxr  will  provide  written 
disclosures  to  an  Independent  Fiduciary  and, 
depending  on  the  arrangement  negotiated 
with  PMAS.  a  CHrecting  Participant,  with 
respect  to  (1)  the  total,  expressed  in  dollars, 
of  each  Portfolio's  tirokerage  commissions 
that  are  paid  to  PaineWebber  and  its 
aiSliales:  •  •   • 

After  giving  full  consideration  to  the 
entire  record,  the  Department  has 
decided  to  grant  the  exemption  subject 
to  the  modifications  or  clarifications 
described  above.  The  Applicants' 
comment  letter  has  been  included  as 
part  of  the  public  record  of  the 
exemption  application.  The  complete 
application  file,  including  all 
supplemental  submissions  received  by 
the  Department,  is  made  available  for 
pubUc  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-S638,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
IX:  20210. 

FOR  FUtmCR  INFORMATIOM  CONTACT:  Ms. 
Jon  D.  BitMdy  of  the  Department. 


telephone  (202)  219-8881.  (This  is  not 
a  toU-bee  number.) 

The  Everett  CUnic  Profit  Sharing  Plan 
and  401(k)  Employae  Saiings  Plan  and 
Trust  (the  Plan),  Located  inCTaiett, 
Washington 

IProhibiled  Transaction  Exemption  Sfr-80; 
Exemption  Application  Na  D-101711 

Exemption 

The  lesUictionB  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  &om  tlie  application 
of  section  4975  of  the  Code,  by  reason 
of  secUon  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
following  transactions  between  the  Plan 
and  the  Everett  Clinic  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plan:  (1)  The  exchange  of  cash  and  real 
property  (Parcel  B)  owned  by  the  Plan 
for  other  real  property  (Parcel  C)  owned 
by  the  Employer;  (2)  the  grant  by  the 
Employer  to  the  Plan  of  a  perpetual 
easement  to  run  with  the  land  on  the 
Plan's  Parcel  B  to  be  exchanged  and  on 
the  Employer's  property  (Parcel  E);  (3) 
the  modification  and  extension  of  an 
existing  lease  (the  New  Lease)  of 
improved  real  property  by  the  Plan  to 
the  Employer,  so  as  to  include  Parcel  C 
and,  effective  January  1, 1997,  a  parking 
lot  owned  by  the  Employer  (Parcel  D)  to 
be  contributed  gratuitously  '  to  the  Plan; 
and  [4)  the  potential  future  purchase  of 
the  leased  premises  by  the  Employer 
pureuant  to  the  terms  of  an  option 
agreement  contained  in  the  New  Lease. 

This  exemption  is  subject  to  the 
following  conditions: 

(1)  The  Plan  is  represented  in  all  the 
transactions  by  a  qtialified,  independent 
fiduciary; 

(2)  The  terms  and  conditions  of  the 
transactions  are  at  least  as  favorable  to 
the  Plan  as  those  the  Plan  could  obtain 
in  comparable  arm's  length  transactions 
with  tmrelated  parties; 

(3)  Under  the  purchase  agreement  (the 
Purchase  Agreement)  with  respect  to  the 
exchange  of  Parcel  B  for  Parcel  C,  the 
Plan  pays  to  the  Employer  an  amoimt  no 
more  than  the  difference  between  the 


'  The  tiepartmairt  oota*  the  Employer*! 
repceaeotatioo  tliat  its  cootribuOon  ai  Pereet  D  to 
tile  Plan  will  not  be  a  prohibited  ttanaactioo  uoder 
tba  Depanment's  regulation  at  29  Ct'K  2509.94-3 
liecauae  the  contribution  will  not  tie  made  purauanl 
to  any  le^l  ohiigatioo  of  the  Employer  to 
contribute.  The  Plan  is  a  piorit.aharing  plan  which 
provitlaa  for  a  fully  diacretionaiy  annual 
contiitiution  bf  Hit  Employer.  II  is  represented  thai 
Parcel  D  will  be  contriliuted  to  the  Plan  on 
Decambai  31,  IMS  br  the  1996  Plan  Yev  and  that 
ru3  oootribution  has  been  declared  for  th«  1996  Plan 
Year,  thetefbre.  the  Employer  has  no  axisting 
obligation  to  contribute  any  amounts  to  the  Plan. 
However,  the  Department  axprasaes  no  opinion 
lieiein  as  to  wtiether  the  Employer's  contriliutioa  of 
Faical  D  to  the  Plan  i<  hllj  diacrettoiiei7. 


bir  market  values  of  Parcel  B  and  Parcel 
C  as  of  the  date  of  the  exchange,  as 
established  by  a  qualified,  independent 
appraiser,  with  the  Plan  receiving  full 
market  value  for  Parcel  B 
(notwithstanding  its  being  transferred 
subject  to  an  easement); 

(4)  The  rent  paid  to  the  Plan  tmder  the 
New  Lease  is  and  continues  to  be  no 
less  than  the  bir  market  rental  value  of 
the  leased  premises,  as  established  by  a 
qualified,  independent  appraiser; 

(5)  The  rent  is  adjusted  every  three 
yeara,  based  upon  an  updated 
independent  appraisal,  but  never  foils 
below  the  fair  market  rental  amount 
initially  established; 

(6)  Tlie  New  Lease  is  a  triple  net  lease 
tmder  which  the  Employer  as  the  tenant 
is  obligated  for  all  operating  expenses, 
including  maintenance,  repain,  taxes, 
insurance,  and  utilities; 

(7)  The  independent  fiduciary 
expressly  approves  any  improvements 
over  $100,000  to  the  leased  premises 
and  any  renewal  of  the  New  Lease 
beyond  the  initial  term; 

(8)  The  New  Lease  contains  a  two-way 
option  agreement  enabling  the  Plan  to 
sell  the  leased  premises  to  the  Employer 
(or  the  Employer  to  purchase  the  leased 
premises  &om  the  Plan),  in  the  event  the 
independent  fiduciary  determines  that 
such  a  sale  is  in  the  best  interests  of  the 
Plan,  for  cash  in  an  amoimt  which  is  the 
greater  of:  (a)  the  original  acquisition 
cost  of  the  premises  to  the  Plan  plus 
expenses,  or  (b)  the  fair  market  value  of 
the  premises  as  of  the  date  of  the  sale, 
as  established  by  a  qualified, 
independent  appraiser  selected  by  the 
independent  fiduciary; 

(9)  At  all  times,  the  fair  market  value 
of  the  leased  premises  represents  no 
more  than  25%  of  the  total  assets  of  the 
Plan: 

(10)  The  independent  fiduciary 
determines  that  all  of  the  transactions 
are  appropriate  for  and  in  the  best 
interests  of  the  Plan  and  its  participants 
and  benefidaiies  at  the  time  of  the 
transactions; 

(11)  At  all  times,  the  independent 
fiduciary  monitors  and  enfcoces 
cnmpliance  tvith  the  terms  and 
conditions  of  the  Purchase  Agreement, 
the  New  Lease,  and  the  exemption:  and 

(12)  The  Plan  incurs  no  commissions, 
costs,  fees,  nor  other  expenses  relating 
to  any  of  the  transactions. 
EFFECTIVE  DATE:  This  exemption  is 
efiiective  as  of  June  1, 1996. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
ejcemption,  refer  to  the  notice  of 
proposed  exemption  pubUshed  on  Jime 
4, 1996  at  61  PR  28237. 


4«XM 
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IVriften  Conunents 

The  Department  received  one  written 
comment  with  respect  to  the  notice  of 
proposed  exemption  and  no  requests  for 
a  public  hearing.  The  vmtten  comment 
was  submitted  by  the  trustees  of  the 
Plan  (the  Trustees)  and  concerns  a 
clarification  of  the  notice  of  proposed 
exemption.  The  Summary  of  Facts  and 
Representations,  Section  9,  Paragraph  2 
(page  28240,  colimm  3)  states: 

The  income  &om  the  Current  I^eaie  has 
pravidad  the  Plan  with  a  stable  and  tavorable 
rate  of  investment  return  (over  9%  per 
aimtmi  for  the  period  covering  the  1960's  and 
the  first  half  of  the  1990'b,  renking  in  tlie  top 
5%  of  the  Independent  Consultants 
Cooperative  datalMse). 

The  Trustees  desired  to  make  the 
observation  that  this  representation 
inacciu'ately  imderstates  the 
performance  of  the  real  estate.  A  letter 
dated  November  16, 1995,  from  Wurts, 
Johnson  &  Company  (Wurts,  Johnson), 
investment  consultants  to  the  First 
Interatate  Bank  of  Washington  N.A.,  the 
independent  fiduciary  for  the  Plan, 
indicates  that  the  rate  of  return  to  the 
Plan  of  "over  9%  per  anntun"  is 
actually  for  the  five-year  pericxl  ending 
June  30, 1995.  Extending  the  return 
analysis  back  to  January  1,  1983  for  a 
12-year  period  ending  December  31, 
1994,  Wurts,  Johnson  found  that  the 
annual  rate  of  return  was  12.8%. 
Moreover,  the  most  recent  report  from 
Wurts,  Johnson  shows  that  the  azmual 
rate  of  return  for  the  five-year  period 
ending  December  31, 199S  was  14.1%. 
This  rate  is  significantly  higher  than 
that  for  the  five-year  period  ending  June 
30, 1995  due  to  a  significant  increase  in 
the  value  of  the  real  estate  subsequent 
to  June  30, 1995. 

FOR  FURTHER  MFORMATWN  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881,  (This  is  not 
a  toll-free  number.) 

The  SUP  Welfare  Plan  (the  Plan), 
Located  in  San  Francisco,  California 

(Prohibited  Exemption  Transaction  95-61; 
Exemption  Application  No.  L-1022tl 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  ahaU  not 
apply  to  the  sale  by  the  Plan  of  the 
remaining  term  of  a  one-himdred  year 
pre-paid  leasehold  interest  (the  Interest) 
to  the  Sailors'  Union  of  the  Pacific 
Building  Corporation,  a  party  in  interest 
with  respect  to  the  Plan,  provided  the 
following  conditions  are  satisfied:  (a) 
the  sale  is  a  one-time  transaction  fbr 
cash;  (b)  the  Plan  pays  no  ixmmissions 
or  other  expenses  in  connection  with 
the  sale;  (c)  the  Plan  receives  the  greater 


of  $438,000  or  the  hir  mailcet  value  of 
the  Interest  as  of  the  date  of  the  sale;  and 
(d)  the  fair  market  value  of  the  Interest 
has  been  determined  by  a  qualified. 
independent  appraiser. 

For  a  more  complete  statement  of  the 
bets  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  pubUshed  on  June 
4,  1996  at  61  FR  28241. 

Written  Comments:  The  Department 
received  three  written  comments  (and 
no  hearing  requests)  with  respect  to  the 
proposed  exemption.  Two  of  the 
comments  were  in  bvor  of  granting  the 
exemption  as  proposed.  The  third 
commentator  disagreed  with  the  Plan's 
trustees'  decision  to  eliminate  its 
housing  program,  and  also  expressed 
concern  that  the  transaction  would  have 
negative  impact  on  the  participants' 
paychecks  and  affect  their  retirement 
plan. 

The  applicant  responded  to  this 
comment  by  stating  that  the  trustees' 
decision  to  terminate  the  housing 
benefit  does  not  involve  the  merits  of 
the  subject  transaction.  Nonetheless,  the 
applicant  states  that  the  trustees  did  act 
prudently  and  in  the  best  interest  of  all 
participants  and  beneficiaries  in 
terminating  the  housing  benefit.  Over 
the  past  40  years,  the  nimiber  of  jobs 
available  for  West  Coast  unlicensed 
deck  hands  has  declined  from  several 
thousand  to  about  a  htmdred.  There  is 
a  substantial  possibility  that  further 
shrinkage  will  occur  if  Congress  faib  to 
enact  a  maritime  subsidy  program.  As 
the  declining  contribution  base  squeezes 
the  Plan's  finances,  the  applicant 
represents  that  the  Plan's  trustees 
properly  chose  to  marshal  the  Plan's 
assets  to  provide  benefits  to  the 
maximum  number  of  eligible 
participants  for  as  long  as  possible.  The 
appUcant  further  states  that  the 
elimination  of  the  hoiising  benefit  will 
have  no  impact  on  any  participant's 
paycheck,  nor  wUl  it  affect  any 
retirement  plan. 

The  Department  has  considered  the 
entire  record,  including  the  comments 
submitted  and  the  appDcant's  response 
thereto,  and  has  made  a  final 
determination  to  grant  the  exemption  as 
proposed. 

FOR  FUimCR  MFOMMTMN  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8681.  (This  is  not 
a  toll-free  nimiber.) 

Genetal  Jnfonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 


4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
dia<{uaUfied  pereon  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  bmeficiarie*: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Ftirthermore.  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  bet  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  aixurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemptioiL 

Signed  at  Washington,  D.C  lliis  26tb  day 
of  July.  1996. 
Ivaa  Strarfeld, 

Dinctor  of  Exemption  Detenninatlons, 
Pension  and  Wei  fan  Benefits  AdministralioB. 
Department  of  Labor. 

[FR  Doc  96-19482  Filed  7-30-96:  8:45  ami 
aauie  coet  asio-a-r 
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Proposed  Exemptions;  MtasUnghouee 
Savannah  River  Company 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

aUMMARV:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  csrtain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Coramenta  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  bearing  on  the  pending  exemptions. 
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aolen  otbaiwiss  stalsd  in  the  Notice  of 
PnpoMd  Exemption,  within  45  days 
btan  the  data  of  pubUcaUon  of  this 
Fadanl  laglitar  Notice.  Comments  and 
laqueit  fat  a  hearing  should  state:  (1) 
the  name,  addiess,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  aSscted  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  Issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  bearing. 

ADOncsSEK  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Detenninations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  N.W., 
Washington.  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Rxiom  of  Pension  and  Welhre  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-SS07. 200  Constitiition 
Avenue,  N.W..  Washington.  D.C  20210. 

Notice  to  Intenstad  Persona 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  1 5  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFOniA-nON:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  PR 
32636,  32847,  August  10,  1990). 
ESsctive  Decembm  31. 1978.  section 
102'of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17. 1978) 
traiuferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department 


The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  bets  and 
representations. 

WeatiBgluMiae  Savannah  Kiver 
Company/Bechtel  Savannah  Kiw,  Inc. 
Pension  Plan  (tha  Plan)  Located  in 
Aiken,  South  CaroUna 

lApplicatioa  No.  D-101891 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  497S(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570,  Subpart  B 
(55  FR  32836,  32847,  August  10, 1990). 
If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)(1)(A), 
406(a)(l)P),  406(b)(1),  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A), 
4975(c)(l)P),  and  4975(c)(1)(E)  of  tiie 
Code,'  shall  not  apply,  effective  October 
15, 1994,  to  the  past  and  future  use  by 
the  U.  S.  Department  of  Energy  (DOE)  2, 
acting  on  behalf  of  Westinghouse 
Savannah  River  Company  (WSRC)  and 
Bechtel  Savannah  River,  Inc.  (BSRI), 
parties  in  interest  with  respect  to  the 
Plan,  of  portions  of  DOE's  interest  in 
Group  Annuity  Contiact  GR-409  (GR- 
409)  issued  by  Connecticut  General  Life 
Insurance  Company  (CGLIC),  an 
insurance  company  headquartered  in 
Hartford,  Connecticut,  to  purchase 
interests  for  the  Plan  in  CGLIC  Group 
Annuity  Contract  IN-16111  (IN-16111) 
for  the  purpose  of  funding  the  benefits 
under  the  Plan;  provided  that: 

(1)  the  use  by  DOE,  acting  on  behalf 
ofWSRC  and  BSRI,  of  portions  of  DOE's 
interests  in  GR-409  to  purchase 
additional  interests  in  IN-16111  on 
behalf  of  the  Plan  has  benefited  and  \vi\\ 
benefit  the  Plan  to  the  same  extent,  as 
contributions  of  cash  by  DOE  to  such 
Plan: 

(2)  the  foir  market  value  of  the  debits 
to  GR— 409  that  have  occuned  or  will 
occur,  as  a  result  of  the  use  of  portions 
of  GR-409  by  DOE  to  purchase 
additional  interest  in  IN-16111  on 
behalf  of  the  Plan,  has  exactiy  matched 


and  will  exactly  match  the  {air  market 
value  of  the  oediU  to  IN-161 1 1 
acquired  by  the  Plan  as  a  result  of  such 
purchase  transactions; 

(3)  the  Plan  has  received  and  will 
receive  interests  in  IN-16111  that  have 
a  bir  market  value  equal  to  tha  bir 
market  value  of  the  interests  the  Plan 
would  have  received  had  DOE  or  WSRC 
acquired  additional  interests  in  IN— 
161 1 1  for  the  Plan  for  cash: 

(4)  the  value  of  the  earnings  received 
by  the  Plan  from  the  interests  in  IN- 
161 11  purchased  by  DOE  with  portions 
of  CR-40g  have  been  and  will  be  the 
same,  as  if  those  interests  were  or  are 
purchased  with  cash; 

(5)  the  named  fiduciary  of  the  Plan 
has  determined  that  the  transactions 
have  been  and  will  be  prudent,  feasible, 
and  in  the  interest  of  and  protective  of 
the  Plan: 

(6)  CGUC.  an  independent,  qualified 
third  party,  has  determined  and  will 
continue  to  determine  the  fair  market 
value  of  the  interests  in  GR-409,  as  of 
the  date  of  each  purchase  transaction; 

(7)  the  actuary  for  the  Plan  has 
determined  and  will  continue  to 
determine  the  minimum  funding 
requirement  of  the  Plan  and  has 
determined  and  will  continue  to 
determine  the  extent  to  which  the 
amoimt  credited  to  the  Plan's  hmding 
standard  account  by  virtue  of  the  use  of 
the  interest  in  GR-409  satisfies  the 
minimum  funding  requirement: 

(8)  the  actuary  of  the  Plan  has 
monitored  and  will  continue  to  monitor 
the  transactions  on  hehalf  of  the  Plan,  as 
well  as  the  terms  and  conditions  of  the 
exemption  at  all  times; 

(9)  no  more  than  25%  of  the  assets  of 
the  Plan  have  been  or  will  be  involved 
in  the  transactions: 

(10)  the  Plan  has  not.  nor  will  the 
Plan  in  the  futuue,  incur  any  fees,  costs, 
or  other  charges  or  expenses  as  a  result 
of  the  transactions:  and 

(11)  if,  by  the  required  filing  date  of 
the  Form  5500  (including  extensions) 
for  any  year,  the  aggregate  book  value ' 
of  the  interests  in  IN-16111  purchased 
for  the  Plan  is  less  than  the  aggregate 
amount  credited  to  the  Plan's  funding 
standard  account  as  a  result  of  such 
purchases,  DOE  will  (by  the  filing  date 
of  the  Form  5500  for  such  year) 
purchase  an  additional  interest  in  IN- 
16111  for  the  Plan  that  has  a  book  value 
equal  to  the  shortbll  or  contribute  to  the 


■  For  purposM  of  this  exemption,  refauencss  to 
fpecific  provisioiu  of  Title  I  of  the  Act.  unleu 
otbervriM  fpeclfied,  le&ir  eljo  to  the  cnireaponding 
piDvisions  of  the  Code, 

>  Rafereoce*  to  DOE  include,  where  eppUcabla, 
DOE'S  piedscMion,  the  Energy  Resaerch  sod 
I>BvelopfiMnt  Admlnlsbaticm  end  the  Atomic 
Eiitfify  CommlMian. 


'  It  is  represented  that  the  boolt  value  of  an 
annuity  contract  represents  the  amount  contributed 
to  such  contract,  plus  accumulated  inleraat  oedited 
to  date,  less  amounts  withdrawn  from  such 
contract.  Fair  market  value,  on  tile  other  hand, 
repteeents  the  market  value  of  tha  general  account 
aMeU  in  whkti  a  contract  is  daaoad  to  ba  invaatad 
tor  accounliAC  porpoeas. 
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Plan  cash  in  the  amoimt  of  such 
shortfalL 

EFFECTIVE  date:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  he  effective,  as  of  October  15, 1994, 
the  date  DOE  first  used,  on  behalf  of 
WSRC  and  BSRL  portions  of  its  interests 
in  GR-409  to  acquire  additional 
intetesU  in  IN-16111  for  the  Plan. 

Summary  of  Facts  and  Representations 

i.  The  Plan  is  a  non.contributory 
multiple-employer  defined  benefit 
pension  plan  established,  as  of  April  1, 
1989,  and  maintained  by  WSRC  and 
BSRI  for  their  employees.  As  of  January 
1. 1995,  the  Plan  covered  19,316 
participants  and  beneficiaries.  Of  these 
individuals,  16,973  were  active,  laid-off, 
or  transferred  participants,  1 ,303  were 
deferred  vested  participants,  and  1,040 
were  retirees  i3r  thrir  beneficiaries  in 
pay  status. 

The  named  fiduciary  of  the  Plan  is  a 
conmuttee  (the  Benefits  Committee) 
which  is  composed  of  four  (4)  senior 
WSRC  managers  and  a  representative 
from  BSRI.  The  Benefits  Committee  is 
responsible  for  the  general 
administration  of  the  Plan  and  for 
carrying  out  the  provisions  of  the  Plan. 
Acting  in  its  fiduciary  capacity,  the 
Benefits  Committee  has  appointed  seven 
(7)  independent  asset  management 
companies  which  serve  as  investment 
managers  with  respect  to  certain  assets 
of  the  Plan,  other  than  the  Plan's 
interests  in  IN-16111. 

It  is  represented  that  the  assets  of  the 
Plan  are  well  diversified.  As  of  January 
1, 1995,  approximately  47  percent 
(47%)  or  $176,259,918  of  the  Plan's 
assets  is  invested  in  a  broad  range  of 
equities;  36.6  percent  (36.6%)  or 
$137,526,560  is  invested  in  IN-16111; 
8.1  percent  (8.1%)  or  $30,319,763  is 
invested  in  a  variety  of  fixed  income 
securities  managed  by  the  investment 
advisors;  5.8  percent  (5.8%)  or 
$21,954,535  is  held  in  cash  and  cash 
equivalents;  and  the  balance  consists  of 
accounts  receivable  and  unsetUed 
trades. 

Until  December  31, 1992,  Wilmington 
Trust  Company  (Wilmington)  served  as 
trustee  for  the  Plan.  The  current  trustee 
of  the  Plan  (the  Trustee)  is  NationsBank 
(Carolinas),  N.A.  It  is  represented  that 
the  assets  of  the  Plan,  including  IN- 
16111,  are  held  in  trust  by  the  Trustee. 
As  of  January  1, 1995,  the  Plan  was 
funded  above  the  required  minimum 
funding  level.  In  this  regard,  as  of 
January  1, 1995,  the  value  of  assets  held 
by  the  Plan  was  $375,411,740.  As  of  the 
same  date,  liabihties  of  the  Plan  totaled 
$340,770,268.  It  is  represented  that  as  of 
January  1, 1995,  the  Plan's  liability 
percentage  was  110.2  percent  (110.2%). 


Buck  Consultants  (Buck)  serves  as  the 
Plan  actuary.  It  is  represented  that  Bixck 
is  an  unrelated  third  party  that  is 
independent  of  parties  involved  in  the 
transactions  ^hic:h  are  the  subject  of 
this  request  for  exemption.  In  this 
regard.  Buck  is  unaffiliated  with  DOE, 
WSRC,  or  BSRL 

2.  WSRC  is  a  Delaware  corporation 
headquartered  at  1993  Centennial 
Avenue,  in  Aiken,  South  Carolina. 
WSRC  is  a  wholly-owned  subsidiary  of 
Westinghouse  Electric  Corporation,  a 
public  c:ompany  incorporated  in 
Pennsylvaiua  and  headquartered  in 
Pittsburgh,  Pennsylvania. 

3.  BSRI  is  a  subcontractor  to  WSRC. 
BSRI  is  a  private  company  incorporated 
in  Delaware  and  headquartered  in  South 
Carolina.  BSRI  is  a  whoUy-owned 
subsidiary  of  Bechtel  Operating  Services 
Corporation,  a  private  company 
incorporated  in  Delaware  and 
headquartered  in  California. 

4 .  'The  applicants  on  behalf  of  whom 
exemption  relief  is  sought  are  WSRC 
and  BSRI,  the  sponsors  of  the  Plan,  and 
the  membere  of  the  Benefits  Committee. 
In  this  regard,  WSRC  and  BSRI  are 
parties  in  interest  in  that  each  is  an 
employer  any  of  whose  employees  are 
covered  by  the  Plan,  pursuant  to  section 
3(14)(C)oftheAct.         . 

5.  In  1950,  DOE  awarded  E.I.  du  Pont 
de  Nemours  and  Company  (Du  Pont)  a 
contract  to  manage  the  U.S.  owned 
nuclear  focility  in  Aiken,  South  . 
Carolina.  During  Du  Font's  management 
of  the  facility  from  1950  until  1989, 
employees  of  Du  Pont  were  participants 
in  the  Du  Pont  Pension  and  Retirement 
Plan  (the  Du  Pont  Plan),  a  defined 
benefit  pension  plan  sponsored  and 
maintained  by  Du  Pont  for  all  eligible 
employees  of  Du  Pont  and  its  wholly- 
owned  subsidiaries.  Under  the  terms  of 
a  management  contract  between  DOE 
and  EKi  Pont,  CXDE  was  obligated  to 
reimburse  Du  Pont  for  the  cost  of 
funding  benefits  under  the  Du  Pont  Plan 
for  employees  who  worked  at  the 
nuclear  bcility. 

6.  It  is  represented  that  to  fulfill  its 
obligations  under  the  management 
contract  with  Du  Pont,  DOE  purchased 
GR-409  from  CGLIC  in  1950.  GR-409, 
as  amended,  is  an  immediate 
participation  guarantee  group  annuity 
contract  issued  by  CGLIC.  Amounts 
contributed  under  GR-409  are  invested 
in  the  defined  benefit  plan  segment  of 
CGUC's  general  account  Under  the 
terms  of  GR-409,  DOE  is  entitied. 
subject  to  certain  limitations,  to  make 
annual  withdrawals  without  effecting 
the  book  value  of  remaining  funds. 
Although  only  DOE  made  contributions 
to  GR-409,  the  group  annuity  contract 


originally  named  both  £)OE  and  Du  Pont 
as  (xmtiactholders. 

It  is  teprasented  that  GR-409  was  not 
an  asset  of  the  Du  Pont  Plan.  Rather, 
cash  payments  from  GR-409  received  by 
DOE  from  CGUC  were  used  by  DOE  for 
more  than  forty  (40)  years  to  reimburse 
Du  Pont  or  to  directly  reimburse  the  Du 
Pont  Plan  for  benefit  payments  maile  to 
retired  employees  who  had  worked  at 
the  facility  and  to  their  beneficiaries. 

7.  In  1989,  Du  Font's  contract  to 
manage  the  facility  expired,  and 
subsequently  in  1991.  DOE  and  Du  Pont 
agreed  on  a  lump  stun  settlement  of 
retiree  benefit  costs.  Under  the  terms  of 
the  settlement,  cash  and  a  portion  of 
GR-409  were  transferred  to  the  Du  Pont 
Plan  to  settie  DOE's  contractual 
obligation  respecting  the  funding  of  the 
Du  Pont  Plan  and  other  retiree  benefits. 
It  is  represented  that  DOE  at  that  time 
became  the  sole  contractholder  of  the 
remaining  balani^e  in  GR-409. 

8.  Subsequent  to  the  termination  of 
the  contract  with  Du  Pont,  in  1989,  DOE 
selected  WSRC  to  manage  and  operate 
the  nuclear  facility.  At  tiiat  time,  WSRC 
established  the  Plan  which  is  the  subject 
of  this  exemption  request.  As  the  Plan 
was  intended  to  provide  continuity  for 
former  On  Pont  employees  who  had 
agreed  to  remain  at  the  nuclear  facility 
as  employees  of  WSRC  (the  Transferred 
Employees).  WSRC  designed  the  Plan  to 
replicate  the  benefits  structure  of  the  Du 
Pont  Plan.  In  this  regard,  it  is 
represented  that  in  material  respects, 
the  Plan  generally  provides  the  same 
benefits,  rights,  and  features  as  the  Du 
Pont  Plan  did  in  1989,  subject  to 
statutorily  mandated  revisions.  At  the 
same  time,  DOE  became  obligated, 
under  the  terms  of  a  management 
contract  betwieen  DOE  and  WSRC  (the 
Prime  Contract),  to  reimburse  WSRC  for 
all  funding  contributions  made  by 
WSRC  to  the  Plan. 

9.  In  order  to  preser^'e  the  benefits 
and  service  credits  of  Transfierred 
Employees,  benefits  accrued  by 
Transferred  Employees  under  the  Du 
Pont  Plan  (and  liabilities  attributable 
thereto)  were  spun-off  to  the  Plan.  In 
this  regard,  it  is  represented  that  full 
participation,  vesting,  and  accrual  credit 
was  granted  under  the  Plan  for  service 
rendered  to  Du  Pont  by  the  Transferred 
Employees.  In  order  to  accompUsh  the 
spin-off,  on  December  30, 1990,  the  Du 
Pont  Plan  entered  into  a  trust-to-trust 
transaction  witii  the  Plan  that  involved 
$246  million  worth  of  assets.  It  is 
represented  that  the  mechanics  of  the 
trust-to-trust  transfer  were  as  follows. 
DOE,  which  was  responsible  for  funding 
the  Du  Pont  Plan  for  employees  at  the 
site,  instructed  CGLIC  to  issue  an 
annuity  contract  with  a  book  value  of 
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S24«  million,  dedgnated  CR-AA.  to  the 
Du  PoQt  Plan  trust  in  exchange  ba 
DOE'S  surrender  of  a  portion  of  its 
annuity  contract  CR-40g.  Du  Pont  then 
Immediately  instructed  Wilmington,  the 
Inistee  of  the  Du  Pont  Plan  trust,  to 
lunender  GR-AA  and  directed  CGUC 
to  issue  IN-16111,  an  immediate 
participation  guarantee  group  annuity 
contract,  to  the  Plan's  trusL  Finally. 
WSRC  instructed  Wlhnlngton,  who 
until  1993  was  also  the  trustee  of  the 
Plan's  trust,  to  accept  IN-161 1 1  bom 
CGUC 

10.  It  is  rspreeented  that  the  Trustee 
is  currently  the  contractholder  of  IN- 
16111.  Under  the  terms  of  such  contract, 
OGLIC  is  obligated  to  pay  retirement 
benefits  provided  under  the  Plan,  to  the 
extent  requested  by  the  Trustee,  up  to 
an  aggregate  amount  not  to  exceed  the 
book  value  of  IN-16111.  In  this  regard, 
the  book  value  of  IN-16111  is  equal  to 
the  sum  of  all  contributions  to  such 
contract,  plus  accumulated  interest,  lesa 
the  sum  of  all  amounts  withdrawn  from 
IN-161  n. 

It  is  represented  that  shortly  alter  the 
acquiaitian  by  the  Plan  of  IN-16111,  a 
portion  of  IN-16111  with  a  book  value 
of  S50  million  was  liquidated  and  the 
proceeds  invested  by  the  Plan  in  equity 
securities,  leaving  a  remaining  book 
value  of  $196  million  for  IN-16111.  It  is 
represented  that  CGUC  has  advised  that 
the  Iwok  value  of  IN-16111.  as  of 
December  31. 1994.  was  J137.5  million. 

11.  It  is  represented  that  WSRC 
manages  the  nuclear  bcility  and  BSRI, 
a  subcontractor  to  WSRC,  provides 
engineering  services  and  manages  the 
construction  program  at  the  hcility.  In 

.  this  regard,  the  an^al  budget  at  the 
Cuality  totals  approximately  SI. 6 
biUlon,  of  which  $900  million 
represents  payroll  costs. 

12.  Since  1989,  pursuant  to  the  terms 
of  the  Prime  Contract  between  DOE  and 
WSRC,  DOE  has  been  obUgated  to 
reimburse  WSRC  for  reasonable 
oompensatian  expenses,  inrhiftmg  aj] 
legally  required  funding  contributians 
of  the  Plan.  In  this  regard,  DOE's 
reimbursement  obligation  extends  to 
both  contributions  for  which  WSRC  is 
responsible  as  an  employer  and 
contributions  which  WSRC  is  required 
to  make  on  behalf  of  BSRI  under 
WSRC's  subcontract  with  BSRI.  DOE  is 
also  obligated  to  reimburse  WSRC  for 
"reasonable  costs  arising  from  any  past 
or  future  [irohibited  transaction" 
resulting  from  DOE's  actions. 

13.  It  15  represented  that  DOE 
originally  fulfilled  its  responsibility 
under  the  Prime  Contract  by  funding  the 
Plan  directly,  rather  than  by 
reimbursing  WSRC  In  1989  when  the 
Plan  was  e^ablished,  DOE  contributed 


cash  in  the  amount  of  91.63  million  to 
the  Plan  to  cover  start-up  and  other 
interim  costs  of  the  Plan.  In  this  regard, 
it  is  represented  that  the  initial  cash 
contribution  by  DOE,  plus  the  amount 
involved  in  the  trust-to-trust  transfer, 
adequately  funded  the  Plan  for  a 
nuniber  of  years  without  any  additional 
contribution.  Thereafter,  in  September 
1903,  in  connection  with  a  special  early 
retirement  program,  DOE  made,  on 
behalf  of  WSRC,  a  cash  contribution  of 
$16,500,000  to  the  Plan.  Subsequently, 
DOE  made  a  cash  contribution  of 
$8,031,573  on  April  14, 1994:  a  cash 
contribution  of  an  equal  amount  on  July 
15,  1994;  and  a  cash  contribution  of 
$15,293,573  on  September  IS,  1994. 

14.  Rather  than  continue  to  make  cash 
contributioiiu  to  the  Plan,  beginning  in 
mid-October  1994,  DOE  in  four  (4) 
instances  has  fulfilled  its  responsibility 
under  the  Prime  Contract  by  purchasing 
from  CGUC  addittoDal  interests  in  IN- 
16111  for  the  Plan.  However,  on  those 
occasions,  DOB  did  not  purchase  such 
additional  interests  in  IN-16111  with 
caah,  but  rather  surrendered  to  CGUC 
portions  of  CR-409,  as  consideration  for 
such  purtdiase. 

The  mechanics  of  each  of  the  past 
transactions  was  accomplished  in  the 
following  steps.  Before  a  contribution 
was  due.  Buck  advised  WSRC  of  the 
minimum  funding  requirement  for  the 
Plan.  WSRC.  in  turn,  notified  DOE  of 
the  amount  of  the  required  contribution. 
When  the  contribution  became  due, 
DOE  instructed  CGUC  that  it  wished  to 
surrender  a  portion  of  its  interest  in  GR- 
409  with  a  Ixwk  value  equal  to  the 
amount  of  the  minimum  funding 
requirement  of  the  Plan  to  purchase 
additional  interests  in  IN-16111  for  the 
Plan.  It  is  represented  that  both  GR-409 
and  IN-16111  represent  derivative 
interests  in  assets  held  in  the  defined 
benefit  segment  of  the  geoeral  account 
of  CGUC  Accorxiingly,  when  instructed 
by  DOE,  CGUC  obliged  by  shifting  the 
interest  in  a  pro  mta  portion  of  the 
assets  underlying  GR-409  (with  a  book 
value  equal  to  the  amount  of  the 
required  contribution)  to  IN-16111.  In 
this  regard,  each  transfer  increased  the 
book  value  of  the  Plan's  interest  in  IN- 
16111  by  the  amount  of  the  required 
funding  contributioiL  The  applicants  are 
concerned  that  these  transactions  may 
be  viewed  as  contributions  by  DOE,  on 
behalf  of  WSRC  and  BSRI,  of  interests 
in  GR-409  in  consideration  of  the 
purchase  of  interests  in  IN-16111  for 
the  Plan. 

It  is  represented  that  in  this  manner, 
the  following  transactions  totaling 
$29,811,336  were  executed:  (1)  a 
quarterly  contribution  of  $920,106  due 
October  15, 1994:  (2)  a  quarterly 


contribution  of  $5,707,777  due  January 
15, 1995;  (3)  a  voluntary  contribution  of 
$6,900,000  due  April  14, 1995;  and  (4) 
a  voluntary  contribution  of  $16,283,453 
paid  on  July  17, 1995.  At  the  time  of  the 
contributions  for  the  plan  year  of  1994, 
the  book  value  of  the  interests  in  GR- 
409  exceeded  the  fair  market  value  of 
the  assets  underlying  GR-409.  In  order 
to  bring  the  Plan's  fimding  standard 
account  into  balance  for  the  1994  pUn 
year  based  on  the  fair  market  value  of 
the  transferred  interests  in  GR-409,  on 
July  17. 1995.  $4,323,800  of  interests  at 
book  value  in  GR-409  were  used  as 
consideration  to  purchase  additional 
interests  in  IN-16111  for  the  Plan.  In 
this  regard,  it  is  represented  that  Buck 
determined  this  amount  based  on  the 
fair  market  value  of  the  underlying 
assets  of  GR-409,  as  determined  by 
CGUC. 

DOE  wishes  to  continue,  over  the  next 
two  (2)  years  until  GR-409  is  exhausted 
(projected  to  be  towards  the  end  of 
1997),  to  use  GR-409  to  satisfy  iU 
obligations  tmder  the  Prime  Contract  to 
reimburse  WSRC  for  the  cost  of  funding 
the  Plan.  In  this  regard,  the  same 
procedure,  as  described  with  respect  to 
the  past  transactions,  will  be  employed 
in  the  future,  except  that  all  prospective 
transactions  will  be  based  on  fair  market 
value  of  the  interests  at  the  time  of  the 
contribution.'  As  it  did  in  the  past 
transactions,  the  Plan  in  the  future  will 
assiune  the  book  value  of  the  respective 
interests  in  GR-409  which  are  used  as 
consideration  to  acquire  additional 
interest  in  IN-16111  for  the  Plan. 
However,  if  by  the  required  filing  date 
of  the  Form  5500  (including  extensions) 
for  any  year,  the  aggregate  book  value  of 
the  interests  in  IN-16111  purchased  for 
the  Plan  to  date  is  leas  than  the 
aggregate  amount  credited  to  the  Plan's 
funding  standard  account  as  a  result  of 
such  purchases,  DOE  will  (by  the  filing 
date  of  the  Form  5500  for  such  year) 
purchase  an  additional  interest  in  IN- 
16111  for  the  Plan  that  has  a  book  value 
equal  to  the  shortfelL  In  this  regard, 
DOE  would  make  a  cash  contribution  to 
the  Plan  to  the  extent  there  were 
insufficient  armuity  interests  to  cover 
the  shortfall.  This  will  ensure  that  the 
aggregate  book  value  of  annuity  interests 
in  IN-16111  purchased  for  the  Plan  are 
at  least  equal  to  the  book  value  of  the 


*Tha  appUcula  W|jniul  tlul  npnUax  of  Oc 
Iki  Ulal  inlarMto  in  GR-<og  ud  IN-16111  uriU  ba 
vaload  for  hiading  puipoM*  on  tin  Wu  muitBl 
nliu  of  th*  undarlylng  umu.  iI]  of  tha  gtnaral 
•ccounl  UMU  of  OCUC  lUnd  behind  IN-iein. 
Tlitu.  CGUC  i«  at  all  timas  obligalad  to  pay 
raUiaiuaul  benafiu  to  tha  Plan,  at  contnctboldar  of 
IN-10111.  to  tha  Bxtant  laquaatad  by  tlMTnistaa, 
up  to  an  aggnfata  amount  not  to  axcaed  tha  book 
valua  of  IN-16111. 
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interests  in  IN-16111  that  could  have 
been  purchased  for  the  Plan  with  cash 
for  the  purpose  of  satisfying  the 
minimum  funding  requirements  of  the 
Plan. 

15.  It  is  represented  that  neither  DOE 
nor  any  of  the  parties  on  behalf  of  whom 
the  exemption  is  sought  participated  in 
the  past  transactions  knowing  that  such 
might  be  prohibited  under  the  Act  or 
under  the  Code.  In  the  opinion  of  the 
applicants,  the  Plan  is  not  actually 
receiving  a  contribution  of  interests  in 
GR-409:  instead  the  GR-409  interests 
are  consideration  used  by  DOE  to 
purf:hase  additional  interests  in  IN- 
161 1 1  for  the  Plan.  The  funding 
mechanism  in  this  case  differs  from  an 
"in-kind  contribution"  wherein  the 
thing  of  value  that  is  contributed  by  the 
plan  sponsor  is  what  in  fact  the  plan 
receives.  In  this  regard,  the  applicants 
point  out  that  the  interests  in  GR— 409 
which  DOE  has  surrendered  and  will 
surrender  to  CGUC,  as  consideration  for 
the  purchase  of  additional  interest  in 
IN-16111  for  the  Plan,  are  not  in 
themselves  "contributions." 

WSRC  and  BSRI,  acting  in  their  settlor 
capacities,  have  elected  to  make 
contributions  to  the  Plan  through  the 
purchase  of  annuity  interests.  However, 
rather  than  purchasing  additional 
aimuity  interests  with  cash  for  the  Plan. 
WSRC  and  BSRI  have  permitted  the 
purchases  by  DOE  in  the  past  and  will 
permit  purchases  by  DOE  in  the  future 
of  additional  interests  in  IN-16111  for 
the  Plan.  Aixordingly,  the  applicants 
believe  that  the  purchases  by  DOE  of 
IN-16111  for  the  Plan  on  behalf  of 
WSRC  and  BSRI,  the  sponsors  of  such 
Plan,  are  not  properly  characterized  as 
"sales  or  exchanges"  between  the  plan 
sponsora  and  the  Plan  any  more  than 
contributions  in  cash  would  be  so 
characterized.  Further,  the  applicants 
maintain  that  the  surrenders  of  portions 
of  GR-409  by  DOE  to  CGUC  are  not 
transactions  between  IX>E  and  the  Plan 
within  the  meaning  of  section  406(a)  of 
the  Act  or  section  4975(c)  of  the  Code. 

With  respect  to  the  prohibition 
against  fidudaiy  conflicts  of  interest,  as 
set  forth  in  section  406(b)  of  the  Act,  the 
applicants  believe  that  the  transactions 
which  are  the  subject  of  this  exemption 
do  not  raise  conflict  of  interest  issues. 
In  this  regard,  the  applicants  maintain 
that  WSRC  and  BSRI  are  acting  in  their 
settlor  or  corporate  capacities  and  not  as 
fiduciaries,  in  permitting  DOE  to 
surrender  on  behalf  of  WSRC  portions  of 
DOE'S  interests  in  GR-409  to  purchase 
interests  in  IN-16111  for  the  Plan.  The 
applicants  are  also  of  the  view  that  no 
conflict  of  interest  arises  with  respect  to 
the  decision  of  the  Benefits  Committee 
to  accept  the  transactions,  because  the 


Benefits  Committee  takes  such  action 
solely  on  behalf  of  the  Plan  and  in  the 
interest  of  the  participants  and 
beneficiaries. 

Notwithstanding  the  reasoning 
described  in  the  {Miragraphs  above,  it  is 
represented  that  the  Benefits  Committee 
and  WSRC  became  concerned  in  March 
of  1995  that  there  was  a  possibility  that 
the  transactions  could  be  considered  to 
be  prohibited.  As  a  result,  WSRC 
promptly  sought  guidance  as  to  the 
propriety  of  the  transactions  and 
expressed  its  concerns  to  OGUC  and  to 
DOE.  As  the  Benefits  Committee 
represents  that  it  was  by  no  means 
certain  that  the  transactions  were 
prohibited,  it  was  not  clear  that  the  Plan 
had  a  basis  to  object.  It  is  further 
represented  that  the  Benefits  Committee 
had  no  reason  to  complain  of  the  past 
transactions,  as  the  Plan  did  not  have  a 
stake  in  whether  CGUC  collected  cash 
from  WSRC  or  from  DOE  or  in  whether 
CGUC  debited  a  portion  of  GR-409,  as 
either  way  the  value  of  the  Plan's 
interest  in  IN-161 1 1  increased  by  the 
same  amount.  Accordingly,  the 
applicants  are  aware  that  the  prohibited 
transaction  issue  is  not  entirely  free 
from  doubt,  and  that  DOE's  interests  in 
GR-409  which  are  used  to  purchase 
interests  in  IN-16111  on  behalf  of 
WSRC  and  BSRI  may  be  viewed  as 
contributions  to  the  Plan.  As  a  result, 
the  applicants  seek  retroactive  and 
prospective  exemption  relief  from 
section  406(a)(1)(A)  and  406(a)(1)(D)  of 
the  Act  and  from  section  4975(c)(1)(A) 
and  497S(c)(l)(D)  of  the  Cbde.  for  past 
and  future  transactions  involving  DOE's 
use  of  portions  of  GR-409  for  the 
purpose  of  purchasing  additional 
interests  in  IN-16111  for  the  Plan. 
Further,  because  the  decision  of  the 
Benefits  Cximmittee  arguably  benefits 
DOE-^y  permitting  DOE  to  satisfy  its 
obligations  imder  the  Prime  Contract 
with  interests  in  GR-409  rather  than 
with  cash,  the  applicants  seek  both 
retroactive  and  prospective  relief  from 
section  406(b)(1)  and  406(b)(2)  of  the 
Act  and  from  section  4975(c)(1)(E)  of  the 
Code. 

16.  At  the  request  of  WSRC,  DOE  did 
not  make  the  contribution  scheduled  for 
October  15, 1995,  and  has  temporarily 
suspended  further  transactions 
involving  GR-409,  pending  disposition 
of  the  requested  exemption.  Under 
present  law  funding  requirements, 
funding  for  the  1995  Plan  year  must  be 
completed  by  September  IS,  1996. 

It  IS  represented  that  although  not  a 
party  in  interest  with  respect  to  the 
Plan,  DOE  believes  its  budget  would  be 
adversely  affected  if  the  exemption  were 
not  granted.  In  this  regard,  if  the 
requested  exemption  is  not  granted, 


DOE  could  not  use  GR— 409  as  a  source 
of  Plan  funding.  This  would  upset 
DOE's  settled  expectation  and  saddle 
DOE  with  an  asset  that  serves  no  other 
useful  purpose.  As  a  result.  DOE  would 
be  forced  to  divert  scarce  resources  (i.e., 
congressional  appropriations)  from 
other  areas  of  its  shrinking  budget.  In 
addition,  it  would  be  particularly 
disruptive,  if  DOE  were  required  to 
imdo  the  transactions  whidi  have 
already  occurred  and  to  contribute  cash 
instead. 

17.  It  is  represented  that  the  past  and 
future  transactions  for  which  relief  is 
requested  represent  a  relatively  small 
percentage  of  the  Plan's  assets.  In  this 
regard,  the  four  (4)  contributions  by 
DOE  of  portions  of  GR-409  which  have 
already  taken  place  represent  less  than 
8.1  percent  (8.1%)  of  the  total  fair 
market  value  of  the  assets  of  the  Plan. 
Further,  the  sum  of  the  nominal  book 
value  of  the  four  (4)  transactions 
completed  to  date  equals  $29.8  million. 
With  respect  to  future  transactions,  it  is 
represented  that,  based  on  CGUC's 
vsJuation  and  Buck's  reasonable 
projection  of  WSRC's  minimum  funding 
obligations,  that  the  sum  of  the  nominal 
book  values  of  such  future  transactions 
will  equal  approximately  S94.9  million. 
In  this  regard,  it  is  anticipated  that 
future  uses  by  DOE  of  portions  of  GR- 
409  will  increase  the  total  percentage  of 
Plan  assets  involved  in  the  transactions 
to  approximately  24  percent  (24%).  It  is 
represented  that  as  neither  the  past  nor 
future  transactions  represents  a 
significant  percentage  of  Plan  assets,  the 
rid;  is  minimal  that  any  one  of  them 
could  have  impaired  or  will  impair  the 
ability  of  the  Plan  to  pay  benefits  and 
expenses  when  due. 

18.  It  is  represented  that  the  Plan  has 
accepted  transactions  which  are  the 
subject  of  this  exemption  in  the  past  and 
intends  to  accept  such  transactions  in 
the  future,  because  it  is  in  the  interest 
of  the  Plan  and  its  participants  and 
beneficiaries  to  do  so.  In  mis  regard,  it 
is  represented  that  the  Benefits 
Committee  has  thoroughly  reviewed  the 
transactioas  and. has  cxsncluded  that  it  is 
prudent  and  in  the  interest  of  the  Plan 
and  its  participants  and  beneficiaries  to 
accept  such  transactions.  Among  the 
elements  that  the  Benefits  Committee 
relied  upon  in  support  of  this 
conclusion  are  that:  (1)  The  interests 
have  had  and  will  have  a  foir  market 
value  at  least  equal  to  WSRC's 
minimum  funding  obligation  and  equal 
to  the  interests  that  WSRC  could 
otherwise  have  purchased  with  cash;  (2) 
the  interests  have  consistently  generated 
competitive  risk-adjusted  rate  of  returns 
and  are  reasonably  expected  to  continue 
to  do  so;  (3)  the  interests  are  invested  in 
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a  divezsified  gioup  of  mvestmast  grade 
fixed- income  seGurities  and  commeicial 
mortgagee  and  as  such  balance  the 
equity  poitibUo  held  by  the  Plan'*  tnut: 
and  (4|  pursuant  to  the  annual 
tvithdravral  provisioni  in  IN-16111.  the 
Plan  is  able  (o  cash  out  a  significant 
portion  of  such  interests  each  year  with 
no  mailwt  value  adjustment,  adding  a 
degree  of  liquidity  not  generally 
available  under  an  immediate 
participation  guarantee  group  annuity 
contract.  In  addition,  it  is  represented 
that  CGLiC  is  consistently  ranked  by  the 
major  ratings  organizations  in  the  top 
echelon  of  insurance  companies. 

19.  WSRC  maintains  th^t  both  past 
and  future  transactions  have  been 
structured  to  protect  the  interests  of  the 
Plan  and  its  participants  and 
beneficiaries  consistent  with  the 
objectives  of  the  Act.  In  this  regard,  it 
b  represented  that  Buck,  a  sldUed  and 
reputable  pension  actuarial  consulting 
fiiin.  providing  services  for  employee 
benefit  plans  with  more  than  SlOO 
million  in  assets,  has  determined  and 
will  determine  the  amount  creditable 
under  the  Plan's  funding  standard 
account.  Although  Buck  does  provide 
actuarial  and  benefits  consulting 
services  to  WSRC  and  BSRl.  and  before 
199S,  did  provide  such  sravicee  to 
Westinghouse  Electric  Corporatlan  and 
its  plans,  it  is  represented  that  these 
accounts  represented  only  about  l.S 
percent  (1.5%)  of  Buck's  <>nnu<<l  gross 
revenue  in  1994  and  less  than  one 
[lercent  (1%)  in  199S. 

With  respect  to  the  transactions 
which  are  the  subject  of  this  exemption, 
it  is  represented  that  as  the  actuary  for 
the  Plan.  Buck  is  a  service  provider  to 
the  Plan.  In  this  regard,  it  is  represented 
that  6uck's  allegiance  is  to  the  Plan  and 
that  it  has  carried  out  and  will  carry  out 
its  responsibilities  solely  in  the  interest 
of  the  Plan  and  its  participants  and 
beneficiaries. 

Further,  protections  ate  provided  in 
that  the  fair  market  value  of  the  interests 
in  GR— 409  surrendered  by  DOE  have 
been  and  will  be  established  by  CGUC, 
a  qualified  third  party.  It  is  represented 
CGLIC  has  advised  that  as  of  December 
31,  1994,and)ulyl7.199S.  the  book 
value  of  GR-409  was,  respectively, 
$163.3  million  and  $110.1  million  and 
that  the  fair  market  value  of  GR-409  was 
S1S4.4  million,  as  of  December  31, 1994, 
and  S109.8  million,  as  of  July  17, 1995. 

It  is  represented  that  CClJfC  is  the 
entity  most  qualified  to  make  the 
determination  of  value  of  GR-409, 
because  it  best  understands  the 
intricacies  of  its  general  account  and 
cell  accounting  methods,  and  because 
COLIC  has  a  wall-developed  expertise  in 
valuing  the  fixed  income  securities. 


conuneicial  mortgage  interests,  and 
other  interests  in  which  the  general 
accoimt  is  invested.  Further,  it  is 
represented  that  CGUC  has  no 
motivation  to  misvalue  the  interests, 
because  the  value  of  the  debits  to  GR- 
409  have  inatched  and  will  match 
exactly  the  value  of  the  credits  to  IN- 
16111  received  by  the  Plan.  In  this 
regard,  CGUC's  aggregate  liability  under 
the  contracts  will  not  change  as  a  result 
of  the  transfers.  Accordingly,  it  is 
represented  that  the  interests  will  be 
birly  valued  by  CGUC  in  a  way  that 
protects  the  participants  and 
beneficiaries  of  the  Plan. 

20.  The  applicants  fnaintain  that  the 
transactions  which  are  the  subject  of 
this  exemption  are  feasible  in  that  the 
WSRC  will  bear  the  cost  of  filing  the 
application  for  exemption,  the  cost  of 
notifying  interested  persons,  and  the 
expenses  associated  with  the  proposed 
transaction.  In  addition,  it  is 
repreaented  that  there  will  be  no  need 
for  the  Department  to  monitor  or 
supervise  the  transactions,  as 
independent  qualified  third  parties  have 
determined  and  will  determine  the 
value  of  the  interests  and  the  amount  of 
the  minimiiTTi  fmuiing  requirements. 

Further,  the  applicants  assert  that  the 
facis  supporting  their  application  are 
highly  unusual  and  are  not  likely  to  be 
replicated.  In  this  regard,  it  is 
represented  that  insurance  companies  as 
a  rule  do  not  offer  to  non-plan  entities 
aimulty  contracts  that  are  invested  in 
the  defined  benefit  plan  segment  of  such 
insurance  companies  separate  account. 
As  a  result,  it  is  not  generally  possible 
for  a  sponsor  to  contribute  an  aimuity 
interest  to  a  plan  that  would  provide  the 
same  benefit  to  the  plan  as  had  the 
sponsor  purchased  an  interest  in  cash. 
It  is  represented  that  to  the  best  of 
CGUC's  knowledge  GR-409,  which  was 
purchased  by  DOE  in  1950  prior  to  the 
passage  of  the  Act,  is  the  only  group 
annuity  contract  issued  by  CGUC  to  a 
non-plan  entity  that  is  invested  in  the 
defined  benefit  segment  of  CGUC's 
general  account.  Moreover,  neither 
CGUC  or  Buck  is  aware  of  any  such 
contract  issued  by  any  other  insurance 
company. 

21.  In  summary,  the  applicants 
represent  that  the  transactions  meet  the 
statutory  criteria  of  section  40a(a)  of  the 
Act  because: 

(a)  the  use  by  IX)E,  acting  on  behalf 
of  WSRC  and  BSRI,  of  portions  of  DCE's 
interests  in  CR-409  to  purchase 
additional  interests  in  lN-16111  on 
behalf  of  the  Plan  has  benefited  and  will 
benefit  the  Plan  to  the  same  extent,  as 
contributions  of  cash  by  DOE  to  such 
Plan: 


(b)  the  bir  maricet  value  of  the  debits 
to  GR-409  that  have  oocurrsd  or  will 
occur,  as  a  result  of  the  use  of  portionB 
of  GR-409  by  DOE  for  the  benefit  of  the 
Plan,  has  exactly  matched  and  will 
exactly  match  the  fair  market  value  of 
the  credits  to  IN-16111  acquired  by  the 
Plan  as  a  result  of  such  use; 

(c)  the  Plan  has  received  and  will 
receive  interests  in  IN-leill  that  have 
a  fair  market  value  equal  to  the  fair 
market  value  of  the  interests  the  Plan 
would  have  received  bad  DOE  or  WSRC 
purchased  additiotial  interests  in  IN- 
161 1 1  for  the  Plan  for  cash: 

(d)  the  value  of  the  earnings  received 
by  the  Plan  from  the  interests  in  IN- 
16111  purchased  by  DOE  vrith  portions 
of  GR-409  has  been  and  will  be  tha 
same,  as  if  those  interests  were 
purchased  with  cash: 

(ej  the  named  fiduciary  of  the  Plan 
has  determined  that  the  transacUoiu 
have  been  and  will  be  prudent,  feasible, 
and  in  the  interest  of  and  protective  of 
the  Plan; 

(f)  an  independent,  qualified  third 
party  has  determined  and  will  continue 
to  determine  the  fiiir  market  value  of  the 
interests  in  GR-409,  as  of  the  date  of 
each  purcha.se  transaction; 

(g]  the  actuary  for  the  Plan  has 
determined  and  will  continue  to 
determine  the  minimum  funding 
requirement  of  the  Plan  and  has 
determined  and  will  continue  to 
determine  the  extent  to  which  the 
amount  credited  to  the  Plan's  funding 
standard  account  satisfies  the  minimum 
funding  requirement; 

(h)  the  actuary  of  the  Plan  has 
monitored  and  will  continue  to  monitor 
the  transactions  on  behalf  of  the  Plan,  as 
well  as  the  terms  and  conditions  of  the 
exemption  at  all  times: 

(i)  no  more  than  25%  of  the  assets  of 
the  Plan  have  been  or  will  be  involved 
in  the  transactions; 

(j)  the  Plan  has  not,  nor  will  the  Plan 
in  the  fiiture,  inctir  any  fees,  costs,  or 
other  charges  or  expenses  as  a  result  of 
the  transactions;  and 

(k)  if,  by  the  required  filing  date  of  the 
Form  5500  (including  extensions)  for 
any  year,  the  aggregate  book  value  of  the 
interests  in  IN-16111  purchased  for  the 
Plan  is  less  than  the  aggregate  amount 
credited  to  the  Plan's  funding  standard 
account  as  a  result  of  such  purchases, 
DOE  will  (by  the  filing  date  of  the  Form 
5500  for  such  year)  purchase  an 
additional  interest  in  IN-16111  for  the 
Plan  that  has  a  book  value  equal  to  the 
shortbll  or  contribute  cash  in  the 
amoimt  of  such  shoitfoll. 

Notice  to  Interested  Persons 

Those  persons  who  may  be  interested 
in  the  pendency  of  the  requestbd 
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exemption  include,  but  are  not  limited 
to,  all  active  WSRC  employees 
participating  in  the  Plan,  all  retired  or 
separated  participants  either  receiving 
or  entitled  to  receive  benefits,  all 
beneficiaries  of  deceased  participants 
who  are  receiving  or  are  entitled  to 
receive  benefits,  and  all  unions 
representing  active  BSRI  employees 
who  participate  in  the  Plan.  It  is 
represented  that  these  various  classes  of 
interested  persons  will  be  notified 
within  four  (4)  business  days  from  the 
date  of  the  publication  of  the  Notice  of 
Proposed  Exemption  (the  Notice)  in  the 
Federal  Register,  either  by  mailing  first- 
class  or  by  posting  a  photocopy  of  the 
Notice,  plus  a  copy  of  the  supplemental 
statement  (the  Supplemental 
Statement),  in  the  form  set  forth  in  the 
Department's  regulations  imder  29  CFR 
2570.43(b)(2).  In  this  regard,  notification 
will  be  provided  to  all  retired  or 
separated  participants  either  receiving 
or  entitled  to  receive  benefits,  and  to  all 
beneficiaries  of  deceased  participants 
who  are  receiving  or  are  entitled  to 
receive  benefits,  by  first-class  mail  to 
their  last  known  mailing  address  of  a 
copy  of  the  Notice  and  a  copy  of  the 
Supplemental  Statement.  Active 
participants  will  be  provided  with 
notification  by  posting  a  copy  of  the 
Notice  and  a  copy  of  the  Supplemental 
Statement  at  all  WSRC  locations,  in 
areas  that  are  customarily  used  for 
notices  to  employees  with  regard  to 
employee  benefits  or  labor  relations 
matters.  WSRC  shall  also  seek  to  post  a 
copy  of  the  Notice  and  a  copy  of  the 
Supplemental  Statement  at  the  offices  of 
the  unions  that  represent  BSRI  active 
employees  who  participate  in  the  Plan. 
FOn  FURTHER  INFOflMATKlN  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8863  (This  is  not  a 
toll-free  number.) 

Operating  Engineers  Localise 
Apprenticohip  Fond  (the  PUb]  Located 
in  Plainfield,  nUnais 

(Application  No.  l,-ia279l 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  C.F.R.  Part  2570,  Subpart 
B  (55  F.R.  32836,  32847.  August  10, 
1990).  If  the  exemption  is  granted  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  shall  not  apply  to 
the  proposed  sale  by  the  Plan  of  a  parcel 
of  tmimproved  real  property  in  WUl 
County,  Illinois  (the  Property)  to  the 
International  Union  of  Operating 
Engineers  Local  ISO.  AFL-CIO  (the 
Union),  a  party  in  interest  with  respect 


to  the  Plan:  provided  the  following 
conditions  are  satisfied: 

(A)  All  terms  of  the  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 
which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party: 

(B)  The  Plan  incurs  no  costs  or 
expenses  related  to  the  transaction;  and 

(C)  The  Plan  receives  a  purchase  price 
no  less  than  the  greater  of  (1)  $65,000, 
or  (2)  the  fair  market  value  of  the 
Property  as  of  the  sale  date. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  an  employee  welfare 
plan  as  described  in  section  3(c)  of  the 
Act  with  total  assets  of  approximately 
$6,492,242  as  of  December  31, 1995. 
The  Plan  provides  training  and  skill 
improvement  for  members  of  the  Union, 
and  during  1995  the  Plan  provided  such 
services  to  approximately  600 
apprentices  and  5,493  journeymen.  The 
Plan  is  sponsored  by  the  Union  and 
several  employer  associations,  all  of 
which  appoint  trustees  to  the  Plan.  The 
Plan's  board  of  trustees  (the  Trustees) 
consists  of  an  equal  number  of 
representatives  of  the  Union  and 
representatives  of  participating 
employers. 

2.  Among  the  assets  of  the  Plan  are 
two  adjacent  parcels  of  land  located  in 
the  Lockport  Township  of  Will  Coimty. 
Illinois,  constituting  approximately 
104.11  acres  (the  Land).  The  Land 
consists  of  Parcel  1 ,  consisting  of  8.54 
acres,  and  Parcel  2,  consisting  of  95.57 
acres.  The  Land  was  purchased  by  the 
Trustees  for  the  Plan  from  unrelated 
parties  in  1978  at  $2,401.30  per  acre,  for 
a  total  purchase  price  of  $250,000. 

3.  The  Trustees  represent  that  all  of 
the  Land  except  Parcel  1  has  been 
utilized  in  the  Plan's  training  program 
for  the  operation  of  heavy  equipment, 
garages  for  equipment  repair  and 
maintenance,  and  classroom/ 
administration  buildings.  The  Trustees 
represent  that  the  physical  configuration 
of  Parcel  1  tenders  it  too  narrow  for  the 
operation  of  heavy  equipment  and  that, 
accordingly.  Parcel  1  has  been  utilized 
solely  to  provide  convenient  access  to 
the  Land  from  Weber  Road,  a  major 
thoroughfiire  which  is  east  of  the  Land. 
Parcel  1  has  remained  vacant  and 
unimproved  since  its  acquisition  by  the 
Plan.  Adjacent  to  Parcel  1  on  the  north 
is  a  parcel  of  land  owned  by  the  Union 
(the  Union  Land),  on  which  the  Union 
intends  to  build  a  new  administration 
building  (the  New  Building).  The  Union 
would  Uke  to  utilize  part  of  Parcel  1  for 
the  New  Building  and  has  asked  the 
Trustees  to  sell  a  portion  of  Pansl  1  for 
this  purpose.  The  Union  is  proposing  to 
puiduse  7.02  acres  of  Parcel  1  (the 


Property)  from  the  Plan,  leaving  the 
Plan  with  ownership  of  the  remaining 
1.52  acres  necessary  for  continued 
access  between  Parcel  2  and  Weber 
Road.  The  Trustees  have  adopted  a 
resolution  providing  for  the  sale  of  the 
I^perty  to  the  Union,  and  ai« 
requesting  an  exemption  to  enable  this 
sale  transaction  imder  the  terms  and 
conditions  described  herein. 

4.  After  the  Trustees  received  the 
request  of  the  Union  to  purchase  the 
Property,  the  Property  was  appraised  for 
its  fair  market  value  by  independent 
professional  teal  property  appraisers. 
According  to  on  appraisal  performed  by 
Gadd.  Tibbie  &  Associates.  Inc.  (Cadd 
Tibbie),  as  of  October  30, 1995  the 
Property  had  a  fair  market  value  of 
$65,000,  or  approximately  $9259.26  per 
acre.  In  another  appraisal.  Shetina 
Appraisal  Company  determined  that  as 
of  December  20. 1995  the  Property  had 
a  fair  market  value  of  $45,630.  or  $6,500 
per  acre. 

The  Union  proposes  to  purchase  the 
Property  for  cash  in  the  amount  of  no 
less  than  $65,000,  the  Property's  fair 
market  value  determined  in  the  Gadd 
Tibbie  appraisal.  In  a  supplement  to  the 
Gadd  Tibbie  appraisal,  Roger  F.  Tibbie, 
MAI,  states  that  the  Union's  ownership 
of  adjacent  property,  and  the  intention 
to  use  the  Property  in  the  construction 
project  on  the  Union  Property,  do  not 
warrant  a  higher  valuation  of  the 
Property  to  &e  Union  as  purtdiaser,  as 
opposed  to  an  unrelated  purchase, 
because  the  Property  is  not  necessary  for 
the  intended  construction  project  and 
the  Union  is  able  to  proceed  with 
construction  of  the  intended 
improvements  without  the  Property.  Mr. 
Tibbie  represents  that  while  the 
Property  would  provide  the  new  Union 
building  with  additional  access  to 
Weber  Road,  the  Union  f^petty  already 
has  sufficient  access  to  Weber  Road  for 
the  project. 

Commensurate  with  the  sale 
transaction,  the  Gadd  Tibbie  appraisal 
shall  be  updated  as  of  the  sole  date,  and 
the  purchase  price  will  be  increased 
accordingly  if  Gadd  Tibbie  determines 
that  the  Property's  fair  market  value  has 
increased  since  its  appraisal  of  October 
30.  1995.  The  Plan  will  not  incur  any 
expenses  in  relation  to  the  purchase 
transaction. 

5.  in  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a) 
The  sale  will  be  a  one-time  cash 
traiisaction  and  the  Plan  will  incur  no 
expenses  related  to  the  sale;  (b)  The 
Plan  will  receive  a  purchase  price  for 
the  Property  in  the  amoimt  of  no  less 
than  its  fair  market  value  as  of  the  sale 
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date,  and  in  no  event  less  than  $65,000; 
and  (c)  The  transaction  will  enable  the 
Plan  to  liquidate  most  of  Parcel  1,  which 
is  too  oaiTOw  for  training  uses,  while 
retaining  enough  of  Parcel  1  for 
continued  use  as  Parcel  2  access  to  a 
major  thoroughbre. 

FOR  FURTHER  MfOMU'DON  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (Thia  is  not 
a  toll-ftee  number.) 


Signed  St  Washingtoo.  DC,  this  26th  day  of 
July.  1996. 
IraBSlrHWd, 

DinctoT  ofExemptkm  DetannJnations, 
Pmuion  and  Wetfan  Benefits  Atbninistmtion, 
U.S.  Department  of  Labor. 
[FR  Doc  96-19461  FUsd  7-30-96;  8:45  ami 


General  Infarmatian 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  bet  that  a  transaction  Is  the 
subject  of  an  exemption  imder  section 
406(a)  of  the  Act  and/or  section 
497S(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan: 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furtheomore,  the  fact  that  a  transaction 
is  sub)ect  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  bet  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


NUCLEAR  REGULATORY 

CtWMtMid  Elactrte  nimiinaling 
CompMiy,  at  al.;  Order  Approving 
Transltr  of  Uc«m«  for  Parry  Nuclaar 


I 

Qeveland  Electric  Illuminating 
Company  (C^,  Onterior  Service 
Company  (CSC),  Duquesne  Light 
Company.  Ohio  Edison  Company  (Ohio 
Edison),  OES  Nuclear,  hic.  (OES), 
Pennsylvania  Power  Company,  and 
Toledo  Edison  Company  are  die 
licensees  of  Perry  Nuclear  Power  Plant, 
Unit  No.  1  (PNPP  Unit  1).  CEI  and  CSC 
act  as  agents  for  themselves  and  the 
other  licensees  and  have  exclusive 
responsibility  for  and  control  over  the 
physical  construction,  operation,  and 
maintenance  of  PNPP  Unit  1  as  reflected 
in  Facility  Operating  License  No.  NPF- 
58.  The  Nuclear  Regulatory  Commission 
(NRC)  issued  License  No.  NPF-S8  on 
March  18, 1066,  pursuant  to  Part  50  of 
"ntle  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50).  Ohio 
Edison  leases  12.58  percent  of  PNPP 
Unit  1  pursuant  to  the  sale  and 
leaseback  transactions  previously 
authorized  by  Amendment  2  to  License 
No.  NPF-58.  The  facility  is  located  on 
the  shore  of  Lake  Erie  in  Lake  County, 
Ohio,  approximately  35  miles  northeast 
of  Cleveland,  Ohio. 


Under  cover  of  a  letter  dated 
December  29, 1995,  from  Shaw, 
Pittman.  Potts  and  Trowbridge,  Ohio 
Edison  submitted  its  request  dated 
December  28, 1995,  for  approval  of  its 
intended  transfer  of  its  12.58-percent 
ownership  interest  in  the  "common 
facilities"  regarding  the  PNPP  Unit  1  to 
its  wholly  owned  subsidiary,  OES.  The 
"common  facilities"  include  fuel- 
handling  and  storage  facilities  and 
equipment,  radioactive  waste  processing 
facilities  and  equipment,  service 
equipment  (including  laboratory 
equipment,  computer  equipment,  and 
machine  shop  equipment),  site  security 
systems  equipment,  health  physics 
equipment,  makeup  and  discharge  water 


systems,  tunnels  and  equipment, 
furniture,  training  equipment,  and  the 
reactor  simulator.  This  request 
supplements  an  earlier  request  to 
traiosfera  17.42-percent'Ownership  ,- 
interest  in  PNPP  Unit  1  from  Ohio 
Edison  to  OES,  which  the  NRC 
approved  by  order  dated  Elecember  20, 
1995.  The  other  licensees  would  remain 
the  same  and  would  not  be  affected  by 
the  proposed  transfer.  On  May  8, 1996, 
a  notice  of  proposed  ownership  transfer 
was  published  in  the  Federal  Register 
(61  FR  20840),  and  on  June  25,  1996,  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  was  published 
in  the  Fedaral  Recisler  (61  FR  32860). 

The  transfer  of  Lioense  No.  NPF-58  is 
subject  to  the  consent  of  the  NRC  as 
described  in  10  CFR  50.80(a).  Ohio 
Edison  and  OES  will  remain  licensees  of 
PNPP  Unit  1.  Ohio  Edison  would  make 
sufficient  payments  to  OES  for  OES  to 
pay  its  expenses  and  would  retain  full 
responsibility  for  the  costs  of  operating, 
maintaining,  and  decommissioning  the 
interest  in  PNPP  Unit  1  "common 
facilities"  transferred  to  OES.  OES  is  an 
"electric  utility"  as  defined  in  10  CFR 
50.2  and  thus  is  exempt  from  further 
financial  qualifications  review  as 
specified  in  10  CFR  50.33(f).  Ohio 
Edison  will  continue  to  be  an  "electric 
utility"  as  defined  in  10  CFR  50.2  and 
thus  is  also  exempt  from  any  further 
financial  qualifications  review.  Given 
the  financial  arrangement  between  Ohio 
Edison  and  OES,  and  that  both  are 
licensees,  the  transfer  will  result  in  no 
adverse  impact  with  respect  to  financial 
qualifications. 

Since  CEI  and  CSC  are  the  only 
authorized  operators  and  the  transfer 
would  not  affect  their  staff,  plant 
operations  would  not  l>e  affected  by  the 
transfer.  OES  is  bound  by  the  existing 
antitrust  license  conditions,  and  Ohio 
Edison  will  remain  obligated  to  these 
same  antitrust  license  conditions  after 
the  proposed  transfer.  Ohio  Edison  has 
also  asserted  that  it  and  OES  are  not 
owned,  controlled,  or  dominated  by  an 
alien,  a  foreign  corporation,  or  a  foreign 
government. 

On  the  basis  of  a  review  of  the 
information  in  the  letter  of  Decemtwr 
29. 1995,  and  the  application  of 
December  28, 1995,  and  other 
information  before  the  Commission,  the 
NRC  staff  finds  that  die  transfer  of  Ohio 
Edison's  12.58-percent  ownership 
interest  in  the  "common  facilities"  to 
OES  will  not  be  inimical  to  the  common 
defense  and  security  or  to  the  health 
and  safety  of  the  public.  Therefore,  the 
NRC  staff  concludes  that  OES  is 
qualified  to  hold  the  license  to  the 
extent  and  for  the  purposes  that  Ohio 
Edison  is  now  authorized  to  hold  the 
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license  with  respect  to  such  12.58- 
peicent  ownership  interest  and  that  the 
transfer,  subject  to  the  conditions  set 
forth  herein,  is  otherwise  consistent 
with  applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission. 

m 

By  August  30, 1996,  any  person 
adversely  affected  by  this  order  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  order.  Any  person 
requesting  a  hearing  shall  set  forth  with 
particularity  how  .such  person's  interest 
is  adversely  affected  by  this  order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

Ua  hearing  is  to  be  held,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  such 
hearing. 

If  a  hearing  is  held  concerning  this 
order,  the  issue  to  be  considered  at  any 
such  hearing  will  be  whether  this  order 
should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Oiminission.  Washington,  DC  20555- 
0001,  Attention:  Docketing  and  Services 
Branch,  or  may  be  delivered  to  the 
Commission's  Public  Document  Room, 
the  Celman  Building.  2120  L  Street, 
NW.,  Washington,  DC,  by  the  above 
date.  (Copies  should  also  be  sent  to  the 
Office  of  the  General  Counsel  and  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Gerald  Cbamoff,  Esquire. 
of  Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street  NW.,  Washington,  DC 
20037. 

IV 

Accordingly,  pursuant  to  Sections 
161b,  1611,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  S§  2201(b),  2201(i),  and  2234; 
and  10  CFR  50.80,  It  is  hereby  ordered 
that  the  Commission  consents  to  the 
proposed  transfer  of  the  license 
described  herein  from  Ohio  Edison  to 
OES,  subject  to  the  following:  Should 
the  transfer  not  be  completed  by 
September  30, 1996,  this  order  will 
become  null  and  void,  unless  upon 
application  and  for  good  cause  shown 
this  date  is  extended. 

This  order  is  effective  upon  issuance. 
For  further  details  with  respect  to  this 
action,  see  the  application  for  transfer 
dated  December  28, 1995,  under  cover 
of  letter  dated  December  29, 1995, 
which  is  available  for  public  inspection 
at  the  Cxmunission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 


local  public  document  room  located  at 
the  Perry  Public  Library.  3753  Main 
Street.  Peny.  Ohio. 

For  the  Nuclear  Regulatory  Conunission. 

Dated  at  Rockville.  Maryland  this  2Slfa  day 
of  July  1996. 
WilUan  T.  RiisnU. 
Director,  Office  of  Nuclear  Reactor 
Regalatiott. 

(FR  Doc.  96-19436  Filed  7-30-96;  8:45  am) 
•aua  coot  nso-ti-r 
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Appllcattons  and  Amendmema  to 
Facility  Operating  LIcanaaa  Involving 
No  Significant  Hazarda  ConsldarMiana 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  6, 1996, 
through  July  19, 1996.  The  last  biweekly 
notice  was  published  on  July  17, 1996 
(81  FR  37295). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  fadlily  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of.a  new  or 
diffisrent  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 


proposed  determination  for  each 
amendment  request  is  shown  tielow. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fadltty ,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  iii  the 
Federal  Kegister  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulator)'  Commission, 
Washington,  DC  20555-OOOt,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
deUvered  to  Room  6D22,  Two  While 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
lielow. 

By  August  30, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 


40014 


Fadnal 


/  Vol.  61.  Ng  148  /  Wednawiay.  July  31.  1996  /  Notices 


CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  thA  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intsrvene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  ailBctad  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
virlth  particular  reference  to  the 
following  bctors:  (1)  the  tutnre  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeiHog:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leeve  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
pnx:eeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  provii^  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  foct.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  Eails  to  file  such 
a  supplemfflit  which  satisfies  these 
reqiUrements  with  respect  to  at  least  one 
oootention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  grantiiig  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
h waring,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determinaUoD  on  the  issue  of  no 
significant  hazards  considaration.  Tha 
finat  detsimlnation  will  serve  to  decide 
whan  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  oonsideration,  the 
Commiaaion  may  issue  the  amendment 
and  make  it  immediately  aSsctive, 
notwithstai^ding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  tha 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition, 
for  leave  to  intervene  must  be  filed  with 
the  Secr^ary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washiiigton,  DC  20S55-O0O1 .  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gehnan  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fiee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
opentor  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  CProfect 
Director):  petitioner's  name  and ' 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
data  and  page  number  of  this  Federal 
Ragiiter  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 


DC  20555-0001.  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licanaiog  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
bctors  specifiea  in  10  CFR 
2.714(a)(l)(iMv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's. 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  partictilar 
bcility  involved. 

Detroit  Ediaon  Cdmpany,  Docket  No. 
50-341,  Fenni-2,  Monroe  Connly, 
Michigan 

Dale  of  amendment  request:  March 
25,  1996  (NRC-g6-0003) 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  charcoal  testing  standards 
for  the  Control  Rx)om  Emergency 
Filti^tion  System  (CREFS)  and  the 
Standby  Gas  Treatinent  System  (SCTS) 
to  the  current  industry  standard.  The 
changes  affect  Surveillance 
Requiremems  (SRs)  4.6.5. 3.b.2.  4.6.S.3.C 
4.7.2.I.C.2.  and  4.7.2.1.d  in  Technical 
Specifications  (TS)  3/4.6.5.3  "Standby 
Gas  Treatment  System"  and  TS  3/4.7.2 
"Control  Room  Emergency  Filtntion 
System." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  chaogM  do  not  involve 
a  significant  incnase  in  the  probability  or 
coo»equenc8fl  of  an  accident  previously 
evaluated.  By  providing  an  improved 
protocol  for  charcoal  testing  the  proposal 
provides  greater  assurance  that  the  installed 
charcoal  can  perform  its  design  function  and, 
thus,  the  consequences  of  evaluated 
accidents  remain  valid.  The  method  of 
laboratory  analysis  has  no  effect  upon  how 
the  plant  is  operated,  including  the  method 
of  sample  removal.  Therefore,  the  probability 
lor  consequences)  of  any  evaluated  accident 
is  unchanged. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  diOnent  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposal  has  no  eflect  on  the 
manner  of  plant  operation.  The  proposal  does 
not  involve  any  change  to  the  plant  design. 
Therefore,  the  ciiange  ciealBe  no  n«w 
accident  modes. 
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3.  The  proposed  TS  changes  do  not  involve 
asigniflcant  reduction  in  a  margin  of  safety. 
By  providing  an  improved  protocol  for 
charcoal  testing  the  proposal  acts  to  maintain 
existing  safety  margins.  The  change  to  the 
SGTS  charcoal  acceptance  criteria  also  acts  to 
ensure  that  the  existing  margins,  as  discussed 
in  Regulatory  Guide  1.52.  Ravision  2  [Design. 
Testing  and  Maintenance  Criteria  for  Post- 
Accident  Engineend  Safety-Featuiv 
Atmosphere  Cleanup  System  Air  Filtration 
and  Adsorption  Units  of  Light- Wat«fOx>led 
Nuclear  Power  Plants),  ere  maintained. 

The  I4RC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(cl  are 
satisfied.  Therefore,  the  NRC  suff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161 

Attorney  for  licensee:  )ohn  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue.  Detroit.  Midiigan 
48226 

NRC  Project  Director:  Mark  Rainhart, 
Acting 

Dnqueane  Light  Company,  et  al.,  Docket 
Nos.  50-334  and  SO-412,  Beaver  Valley 
Power  Station,  Unit  Noa.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  )une  18. 
1996 

Description  of  amendment  request: 
For  Beaver  Valley  Power  Station.  Unit 
No.  1  (BVPS-1)  only,  the  proposed 
amendment  would  revise  Technical 
Specification  (TS)  3.4.5  and  associated 
Bases;  the  Bases  for  TS  3.4.6.2  would 
also  be  revised.  The  proposed  changes 
are  editorial  in  nattire  and  are  intended 
to  provide  consistency  between  the  TSs 
and  associated  Bases.  Index  page  XIX 
would  be  revised  to  reflect  the  revision 
of  page  numbers  for  TS  Tables  4.4-1  and 
4.4-2  due  to  shifting  of  text 

For  Beaver  Valley  Power  Station,  Uiut 
No.  2  (BVPS-2)  only,  the  proposed 
amendment  would  implement  a  voltage- 
based  repair  criteria  for  steam  generator 
tubes  similar  to  the  changes  approved 
for  BVPS-1  by  License  Amendrnent  No. 
198.  The  proposed  changes  are  intended 
to  reflect  the  guidance  provided  in  NRC 
Generic  Letter  95-05,  "Voltage-Based 
Repair  Criteria  for  Westinghouse  Steam 
Generator  Tubes  Affected  by  Outside 
Diameter  Stress  Corrosion  Cracking." 
The  proposed  changes  would  revise  TSs 
3.4.5  and  3.4.6.2  and  associated  Bases. 
TS  Table  4.4-2  would  be  revised  to 
reference  TS  6.6  for  reporting 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazarda 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
liu:rea9e  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Tul)e  burst  criteria  are  inherently  satisfied 
during  normal  operating  conditions  due  to 
the  proximity  of  the  tube  support  plate  (TSP). 
Test  data  indicates  that  tube  burst  carmot 
occur  within  the  TSP,  even  for  tubes  which 
have  100%  tfaroughwall  electric  discharge 
machining  notches.  0.75  inch  long,  provided 
tiial  the  TSP  is  adiacent  to  the  notched  area- 
Sines  tube-lo-TSP  proximity  precludes  tube 
burst  during  normal  operating  conditions, 
use  of  the  criteria  must  retain  tube  integrity 
characteristics  wliich  maintain  a  margin  of 
safety  of  1.43  times  the  imunding  faulted 
condition,  main  steemline  br«ak  (MSLB) 
pressure  differential.  The  Regulatory  Guide 
(RG)  1.121  criterion  requiring  maintenance  of 
a  safety  factor  of  1.43  times  the  MSLB 
pressure  differential  on  tube  burst  is  satisfied 
by  7/B"  diameter  tubillg  with  bobbin  coil 
indications  with  signal  amplitudes  less  than 
S.6  volts,  regardless  of  the  indicated  depth 
measurement 

The  upper  voltage  repair  limit  (Vu,  J  will 
be  determined  prior  to  each  outage  using  the 
most  recently  approved  NRC  database  to 
determine  the  tube  structural  limit  (VsO.  The 
structural  limit  is  reduced  by  allowances  for 
noadestructive  examination  (NDE) 
uncertainty  (Vi,(d<=)  and  growth  fVoid  to 
establish  Vtiu..  Using  the  Generic  Letter  (GL) 
95-05  NDE  and  growth  allowances  for  an 
example,  the  I^E  uncertainty  component  of 
20%  and  a  voltage  growth  allowance  of  30% 
per  full  power  year  can  be  utilized  to 
establish  a  Vmu.  of  5.7  volts.  The  20%  NDE 
uncertainty  represents  a  square-root-sum-of- 
tha-squares  (SRSS)  combination  of  probe 
wear  uiicertainty  and  analyst  variability.  The 
degradation  growth  allowance  should  be  an 
average  growth  rate  or  30%  per  effective  full 
power  year,  whichever  is  larger. 

Relative  to  the  expected  leakage  during 
accident  condition  loadings,  it  has  Iwen 
previously  established  that  a  postulated 
MSLB  outside  of  containment  but  upstream 
of  the  main  steam  isolation  valve  (MSIV) 
represents  the  most  limiting  radiological 
condition  relative  to  the  plugging  criteria.  In 
support  of  iraplementHtion  of  the  revised 
plugging  limit,  analyses  will  be  performed  to 
deteniuoe  whether  the  distribution  of 
cracldng  indications  at  the  tube  support  plate 
intersections  during  fiitiue  cycles  are 
projected  to  be  such  that  prlmary-lo- 
secondary  leakage  wouid  result  in  postulated 
site  boundary  and  control  room  doses 
exceeding  10  CFR  100,  10  CFR  50  Appendix 
A,  and  GDC-19  jGeneral  Design  CritBrion-191 
requirements,  respectively.  A  separate 
calculation  has  determined  the  maximum 
allowable  MSLB  leakage  limit  in  a  faulted 
loop.  This  limit  was  calculated  using  the 
technical  specification  reactor  coolant  system 
(RCS)  lodine-131  activity  level  of  10 
microcuries  per  gram  dose  equivalent  [odine- 
131  and  the  reconmiended  Iodine-13t 
transient  spiking  values  consistent  with 
NUREC-0800.  The  projected  MSLB  leakage 


rata  calculation  metiwdolocy  prescribed  in 
Sactioo  2.b  of  GL  95-09  will  be  used  to 
calculate  the  end-of-cyda  (BOC)  laolcaga. 
Projected  ECX:  voltage  disnUwtiaa  will  be 
developed  using  the  most  recent  EOC  eddy 
current  results  and  considering  an 
appropriate  voltage  measurement 
uncertainty.  The  log-loglstic  probability  of 
leakage  correlatton  will  be  uaed  to  est^lisb 
the  MSLB  ieakrate  used  for  comparison  Mrith  . 
the  faulted  loop  allowable  limit.  Therafiota,  as 
implemeDtation  of  the  voltage-based  repair 
criteria  does  not  adversely  affect  steam 
generator  tube  integrity  and  implementation 
will  be  shown  to  result  in  acceptable  dose 
consequences,  the  proposed  amendment  does 
not  result  in  any  increase  in  the  probability 
or  coaaequences  of  an  accident  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR). 

The  proposed  changes  to  the  BVPS-1 
Index.  Specjfiratkms  and  associated  Bases 
and  the  proposed  change  to  BVPS-2  Table 
4.4-2  are  editorial  in  nature.  Therefore,  these 
changes  do  not  involve  an  increase  in  the 
probability  or  consequences  of  an  acddant 
previously  evaluated. 

2.  Does  the  change  aeate  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Implementation  of  the  proposed  steam 
generator  tube  voltage-based  repair  criteria 
does  not  introduce  any  significant  dronges  to 
the  plant  design  basis.  Use  of  the  voltage- 
based  repair  criteria  does  not  provide  a 
mecfaan^m  which  could  result  in  an  accident 
outside  of  the  region  of  the  tube  support  plata 
elevations  as  no  outside  diameter  stress 
corrosion  cracking  (ODSCC)  is  occurring 
outside  the  thickness  of  the  tube  support 
plates.  Neither  a  single  or  multiple  tube 
rupture  event  would  be  expoctod  in  a  steem 
generator  in  which  the  plugging  limit  has 
been  applied  (during  all  plant  conditions). 

Duquesne  Light  Company  will  implement 
a  maximum  primary-to-secondary  leakage 
rate  limit  of  150  gpd  (gallons  per  dayl  per 
steam  generator  to  help  preclude  the 
potential  for  excessive  leaitage  during  all 
plant  conditions.  The  RG  1  121  criterion  for 
establishing  operational  leakage  rate  limits 
tliat  require  plant  shutdown  are  based  upon 
leak-before-break  considerations  to  detect  a 
free  span  crack  before  potential  tube  rupmre 
during  Suited  plant  conditions.  The  150  gpd 
limit  provides  for  leakage  detection  end  plant 
shutdown  in  the  event  of  the  occurrence  of 
an  unexpected  single  crack  resulting  in 
leakage  that  is  associated  with  the  longest 
pennissible  crack  length.  RG  1.121 
acceptance  criteria  for  establishing  operating 
leakage  limits  are  based  on  leak-tiefore-break 
considerations  such  that  plant  shutdou-n  is 
initiated  if  the  leakage  associated  with  the 
longest  permissible  crack  is  exceeded. 

The  single  through-wall  crack  lengths  that 
result  in  tube  burst  at  1.43  times  the  MSLB 
pressure  differential  and  the  MSLB  presslire 
differential  alone  are  approximately  0.57 
inch  and  approximately  O.M  inch, 
respectively.  A  leak  rate  of  150  gpd  will 
provide  for  detection  of  approximately  0.41 
inch  long  cracks  at  nominal  leak  rates  and 
approximately  0.62  inch  long  cracks  at  tlie 
lower  95%  confidence  level  leak  rales. -Since 
tube  burst  is  precluded  during  normal 


Federal  R^fater  f  Vol-  6^.  No.  148  /  Wednesday.  July  31,  1996  /  Notices 


40016 


Federal 


/  Vol  61,  Ng  148  /  Wednesday.  July  31.  1996  /  Notices 


opantioo  due  to  tfaa  proximity  of  tba  TSP  to 
thm  tuba  and  tba  potantiai  ndHa  fcr  tba 
cravica  to  baooraa  uocovafad  during  MSLB 
condltioitt,  tba  laakaga  from  ^  mmdmum 
pennissible  amck  muat  praduda  tuba  bum  at 
MSLB  cooditioiu.  Thus,  tlw  150  gpd  Umit 
proviiies  for  plant  fhutdowo  prior  to 
reaching  critical  crack  laogths  for  MSLB 
conditioiis  using  tbe  lo%ir«r  95%  laakrata 
data.  Additiocally.  this  laaic-ba&ira-braak 
evaluatioD  assumea  that  tba  antlra  cravioa 
area  is  uncovered  during  blowdown.  Partial 
uncovery  will  provide  benefit  b>  tba  bunt 
capacity  of  tbe  intetaection.  Analyaaa  have 
shown  that  only  a  small  percanta^a  of  tbe 
TSPb  are  deflected  greater  than  the  TSP 
thickness  during  a  postulated  MSLR 

As  steam  generator  tube  integrity  upon 
implementation  of  the  voltage-baaed  repair 
criteria  continues  to  be  maintained  throu^ 
inaervics  inspection  and  primary-to- 
secondary  leakage  monitoring,  the  poasibility 
of  B  new  or  difierent  kind  of  accident  from 
any  accident  previously  evaluated  is  not 
created. 

The  propoeed  cbaoge  to  BVPS>1  Index. 
SpeciAcatioQs  and  associated  Bases  and  the 
propoeed  change  to  BVPS-2  Table  4.4-2  are 
editorial  in  nature.  These  changes  do  not 
change  the  performance  of  plant  systems, 
plant  configuration  or  method  of  operating 
the  plant. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  difEsrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  use  of  the  voltage- based  repair  criteria 
at  BVFS-2  maintains  steam  generator  tube 
integrity  commensurate  «ri£  the  criteria  of 
RG  1.121.  This  guide  deecribee  a  method 
acceptable  to  the  Commission  for  meeting 
GDCs  14,  IS,  30,  31.  and  32  by  reducing  the 
probability  or  the  conseqiMoces  of  steam 
generator  tube  rupture.  This  is  accomplished 
by  determining  the  limiting  conditions  of 
degradation  of  steam  generator  tubing,  as 
established  by  inservice  inspection,  for 
which  tubes  with  unacceptable  cracking 
should  be  repaired  or  removed  from  service. 
Upon  implementation  of  the  proposed 
criteria,  even  under  the  worst  case 
conditions,  the  occurrence  of  ODSCC  at  the 
tube  support  plate  elevations  is  not  expected 
to  lead  to  a  steam  generator  tube  rupture 
event  during  nonnaJ  or  faulted  plant 
conditions.  The  EOC  distribution  of  crack 
indications  at  the  tube  support  plate 
elevations  will  be  confirmed  to  result  in 
acceptable  primary-to-seoondary  tualfg^^ 
during  ail  plant  conditions  and  that 
radiological  consequences  remaiii  within  tbe 
licensing  b/tait. 

In  adffresaing  the  combined  eOscts  of  loea- 
of-coolant-accident  (LOCA)  +  safe  riiutdown 
earthquake  (SSE)  od  the  steam  generator 
component  (as  required  by  GDC  2),  it  has 
been  determined  that  tube  collapee  may 
occur  in  the  steam  geneietors  at  some  plants. 
This  is  the  case  as  the  tube  support  plates 
may  become  deformed  as  a  result  of  lateral 
loads  at  the  wedge  supports  at  the  periphery 
of  the  plate  due  to  the  combined  effects  of 
the  LOCA  rareCsction  wave  and  SSE  loading 
Then,  the  resulting  preasun  difiiMential  on 


the  deformed  tubes  may  cause  some  of  the 
tubes  to  collapae.  There  am  two  issuM 
associated  with  staam  gwieiatus  tube 
collqiee.  Pint,  the  oollapee  of  steam 
ganorator  tubing  reduces  the  RCS  Sow  area 
throu^  tbe  tubes.  The  raduction  in  flow  area 
iiHTeases  the  resistance  to  flow  of  steam  from 
the  core  during  a  LOCA  which,  in  turn,  may 
potentially  increase  peak  clad  temperature. 
SeccKid.  there  is  a  potential  that  partial 
tfaiou^-wall  oacks  in  tubes  could  progress 
to  complete  through-wall  cracks  during  tube 
deformation  or  coUapee. 

The  results  of  an  analysis  using  tbe  larger 
break  inpuu  show  that  the  LOCA  loads  were 
found  to  be  of  insufficient  magnitude  to 
result  in  steam  generator  tube  collapee  or 
signiScani  defonnation.  Since  the  leak- 
bafare-braak  methodology  is  applicable  to  the 
rettctor  ixtolant  loc^  piping,  the  profaftbility  of 
breaks  in  the  primary  loop  piping  is 
sufficiently  low  that  they  need  not  be 
consideied  in  the  structural  design  of  the 
plant.  The  limiting  LOCA  event  becomes  the 
pressurizer  spray  line  break  Analysis  results 
have  demonstrated  that  no  tubes  were  subject 
to  defonnation  or  collapse.  No  tubes  have 
been  excluded  from  application  of  the  subject 
voltage-baaed  steam  generator  tube  repair 
critoria. 

Addressing  RG  1.B3  considerations, 
implementation  of  the  voltage-based  repair 
criteria  is  supplemented  by;  enhanced  eddy 
current  inspection  guidelines  to  provide 
consistency  in  voltage  normalization,  the 
bobbin  coil  inspection  will  include  100%  of 
the  hot-leg  TSP  intersections  and  cold-leg 
intersections  down  to  the  lowest  cold-leg 
TSP  with  known  ODSGC  the  determination 
of  the  TSPs  having  ODSCC  wiU  be  based  on 
tbe  performance  of  at  least  20%  random 
sampling  of  tubes  inspected  over  their  full 
length,  and  rotating  pancake  coil  inspection 
requirements  for  tbe  larger  indications  left 
inservice  to  characterize  the  principal 
degradation  as  ODSOC 

As  noted  previously,  implemantatioo  of 
the  tube  support  plate  intersection  vohage- 
basad  repair  criteria  will  decrease  tbe 
number  of  tubes  which  must  be  repaired.  The 
installation  of  steam  generator  tube  plugs 
reduces  the  RCS  flow  margin.  Thua, 
implemoentation  of  the  voltage-based  repair 
criteria  will  maintain  the  margin  of  flow  that 
would  otherwise  be  reduced  in  the  event  of 
increaaed  tube  plugging. 

The  propoaad  change  to  the  BVPS-1  Indeit. 
Specifications  and  associated  Bases  and  the 
proposed  change  to  BVPS-2  Table  4.4-2  are 
editorial  in  nature.  These  changes  will  not 
reduce  the  margin  of  safety  because  they 
have  no  impact  on  any  safety  analysis 
assumptions. 

Based  on  the  above,  it  is  concluded4faat  the 
proposed  license  amendraent  request  does 
not  result  in  a  significant  reduction  in  nngrgin 
with  respect  to  plant  safety  as  defined  in  the 
UPSAR  or  any  BASES  of  the  plant  technical 
specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  azialysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NSC  staff 
proposes  to  detennine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Libraiy, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  ^law,  Pittman,  Potts  9t 
Trowbridge,  2300  N  Street,  NW.. 
WaahingtOD.  DC  Z0O37. 

NRC  Project  Director  John  F.  Stolz 

Entergy  Operations^  Inc.  Docket  No. 
50-ai3.  ArkaasM  Nudew  One.  Unit  ^ 
No.  1,  Pope  Cooaty,  Arkanaw 

Date  of  amendment  request:  May  0, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  rhan^Mi  both 
technical  and  administrative 
requirements  associated  with  station 
batteries.  The  proposed  changes  are 
modeled  after  "Standard  Technical 
SpeciScations  -  Babcock  and  Wilcox 
PlanU."  NUREG-1430  and  Nuclear 
Energy  Institute  guidance,  "IEEE 
Recommended  Practice  for 
Maintenance,  Testing,  and  Replacement 
of  Vented  Lead- Add  Batteries  for 
Stationary  Applications."  nrFF  std  490- 
1995. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Prob^iltty  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  switchyard  125V  DC  control  power 
source  requiiemanls  do  not  meet  the  criteria 
for  inclusion  in  Technical  Specifications 
(TSs)  as  evaluated  with  respect  to  the 
selectkin  criteria  of  10  CFR  50-36.  These 
control  power  sources  are  not  assimied  to 
mitigate  accident  or  transient  events.  Tbe 
eflects  of  a  loss  of  these  control  power 
sources  ate  enveloped  by  the  Loss  of  Ofbite 
Power  (LOOPJ  event  and  relocation  is 
considered  to  have  a  non -significant  impact 
on  the  pn^nbility  or  severity  of  a  LOOP 
event  These  requirements  will  be  relocated 
from  the  TSs  to  an  appropriate 
administratively  controlled  document  and 
maintained  pursuant  to  10  CFR  50.59. 

Proposed  changes  incorporating  the 
requirements  of  TS  3.7.1.D,  3.7.2.E,  3.7.2J'. 
and  3.7.2.A,  as  related  to  the  DC  electrical 
power  subsystems  in  the  new  TS  3.73  results 
in  a  more  stringent  requirement  for  the  ANO- 
1  TSs  in  that  reductions  to  lower  conditions 
of  operation  in  shorter  periods  of  time  are 
now  required.  These  more  stringent 
requirements  are  not  assumed  to  be  initiators 
of  any  analyzed  events  and  will  not  altar 
assumptions  relative  to  raitigation  of  accident 
or  trsBsient  events. 

Proposed  changes  incorporating  TS  3.7.4. 
raquirsmenta  for  the  station  batteries 
allowing  the  battery  parameters  to  be  outside 
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die  limits  of  tbe  Battery  Inspection  Program 
for  31  days  do  not  restUt  in  an  increase  in  the 
frequency  of  consequences  of  any  analyzed 
accident,  as  the  sctions  require  more  hequent 
checks  of  other  parameters  to  ensure  battery 
capability  during  this  31  day  period.  The 
Battery  Inspection  Program  also  requires 
evaluations  to  detennine  battery  operability 
in  the  event  these  limits  are  exceeded.  If  an 
evaluation  shows  the  battery  is  incapable  of 
performing  its  design  basis  function,  that  DC 
electrical  subsystem  will  be  declared 
inoperable,  and  the  appropriate  actions 
taken. 

Proposed  changes  to  allow  the  use  of  float 
current  in  lieu  of  specific  gravity  incorporate 
cunent  industry  guidance  on  operability 
measures  for  station  batteries,  as  stated  in 
IEEE-450,  "IEEE  Recommended  Practice  for 
Maintenance,  Testing,  and  Replacement  of 
Vented  Lead-Acid  Batteries  for  Stationary 
Applications."  This  Surveillance 
Requirement  is  not  considered  to  initiate  or 
mitigate  any  analyzed  accident. 

The  proposed  incorporation  of  a  Battery 
Inspection  Progiam  relocates  maintenance 
requirements  from  the  TSs  to  a  program 
under  10  CFR  50.59  control  and  allows  the 
TSs  to  concentrate  on  those  items  required  to 
ensure  battery  operability.  These  relocated 
requirements  are  not  considered  to  be 
initiators  of  any  analyzed  accident.  Battery 
operability  is  assured  by  the  combination  of 
TS  Surveillance  Requirements  and  Battery 
hispection  Program  maintenance 
requirements  based  on  IEEE-450  guidance. 

Proposed  changes  in  Surveillance 
Requlramenls  and  Frequencies  reflect  current 
industry  guidance  on  maintenance  and 
testing  of  the  station  batteries.  These 
requirements,  in  themselves,  are  not 
considered  to  be  initiators  of  any  analyzed 
accident  condition.  Although  some 
frequencies  have  been  extended,  continued 
performance  of  maintenance  activities  in 
accordance  with  IEEE-450.  in  addition  to  the 
required  Surveillance  Requirements,  ensures 
that  corrective  maintenance  can  be 
performed  prior  to  a  condition  challenging  an 
operability  limit 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Oiterion  2  -  Does  Not  Create  the  Posslbihty 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  proposed  changes  do  not  change  the 
design,  configuration,  or  method  of  operation 
of  the  plant 

Therefore,  this  change  does  not  oeate  tbe 
possibility  of  a  new  or  difiierent  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  e  Significant 
Reduction  in  the  Margin  of  Safety. 

Relocation  of  the  switchyard  125V  DC 
control  power  source  requirements  has  no 
impact  on  any  safisty  analysis  assumptions. 
In  addition,  the  requirements  assodatad  with 
these  control  power  sources  are  relocated  to 
an  owner  controlled  document  for  which 
foture  changes  will  be  evaluated  pursuant  to 
the  requiraments  of  10  CFR  50.59- 

Propoeed  changes  incorporating  the 
requiremanta  of  TS  3.7.I.D.  3.7.2.E,  3.7.2i', 
and  3.7.2^.  as  related  to  the  DC  electrical 


power  subsystems,  in  the  new  TS  3.7.3 
impose  more  stringent  requirements  than 
previously  speciBod  for  ANO-1. 

Propoeed  changes  incorporating  TS  3.7.4 
requirements  for  the  station  batteries 
allowing  the  battery  parameters  to  be  outside 
the  limits  of  the  Battery  Inspection  Program 
for  31  days  may  involve  an  incremental 
reduction  in  the  margin  of  safety  since  the 
battery  may  be  in  a  sli^tly  degraded  state. 
However,  this  reduction  is  not  considered 
significant  in  thet  the  associated  actions 
require  more  frequent  checks  of  other 
parameters  to  ensure  battery  capabiUty 
during  this  31  day  period.  The  attery 
Inspection  Program  also  requires  evaluations 
to  determine  battery  operability  in  the  event 
these  limits  ere  exceeded. 

If  an  evaluation  shows  the  battery  is 
incapable  of  periorming  its  design  basis 
function,  that  DC  electrical  subsystem  will  be 
declared  inoperable,  and  the  appropriate 
actions  taken. 

The  proposed  change  to  allow  the  use  of 
float  current  in  lieu  of  specific  ^vity  as  a 
measure  of  battery  operability  is  expected  to 
result  in  a  more  representative  measure  of 
operability.  IEEE-450  states  that  specific 
gravity  may  not  be  an  appropriate  measure  of 
battery  capability  following  addition  of 
electrolyte  or  when  the  battery  is  on  recharge 
following  a  discbarge. 

Proposed  incorporation  of  a  Battery 
Inspection  Program  relocates  maintenance 
requirements  from  the  TSs  to  a  program 
under  10  CFR  50.59  controls  and  allows  the 
TSs  to  concentrate  on  those  items  required  to 
ensure  battery  operability.  The  relocation  of 
these  requirements  is  not  considered  to  be  a 
reduction  in  the  margin  of  safety.  Battery 
operability  is  assured  by  the  combination  of 
1^  Surveillance  Requirements  and  Battery 
Inspection  Program  maintenance 
requirements  besed  on  IEEEt450  guidance. 

Proposed  changes  in  Surveillance 
Requirements  and  Frequencies  reflect  cunent 
industry  guidance  on  maintenance  end 
testing  of  the  station  batteries.  Although 
some  frequencies  have  been  extended, 
continued  performance  of  maintenance 
activities  in  accordance  with  IEEE-450,  in 
addition  to  tbe  required  Surveillance 
Requirements,  ensures  that  corrective 
maintenance  can  be  performed  prior  to  a 
condition  challenging  an  operability  limit. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safsty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn. 
1400  L  Street,  N.W-.  Washington.  DC 
20005-3502 

NRC  Project  Director  WiUiam  D. 
Beckner 


Entei:gy  Operations  Inc.  Docket  No.  90- 
382,  Waterford  Steam  Electric  SUtkm, 
Unit  3,  St  Charles  Parish,  Louisiana 

Date  of  amendment  request:  June  27. 
1996 

Description  of  amendment  request 
The  proposed  amendment  will  modify 
Technical  Specification  3/4.3.3.6. 
"Accident  Monitoring  Instrumentation," 
based  on  the  Combustion  Engineerii^ 
improved  Standard  Technical 
Specifications  (STS)  issued  by  the  NRC 
as  NUREG  1432.  The  amendment  will 
also  revise  the  Technical  Specification 
(TS)  to  include  Accident  Monitoring 
Instrumentation  as  recommended  by 
Regulatory  Guide  (RG)  1.97.  Revision  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  deletes  all  Doo-Typa 
A  and  non-Calegory  1  instruments  from  the 
requirements  of  TS  3/4.3.3.6.  "'Accident 
Monitoring  Instrumentation."  Type  A 
variables  provide  the  primary  information 
required  to  permit  the  control  room  operators 
to  take  specific  manually  controlled  actions, 
for  which  no  automatic  control  is  provided, 
that  ore  required  for  safety  systems  to 
accomplish  their  safety  functions  during  a 
DBA  (Design  Basis  Accident].  Category  1. 
non-Type  A  variables  are  important  in 
reducing  public  risk  and  are  retained  in  TS 
because  they  are  intended  to  assist  operators 
in  minimizing  the  consequences  of  accidents. 
Category  2  instruments  are  generally 
designated  for  indicating  system  operating 
status  and  are  not  designated  as  essential  key 
variables  necessary  for  the  safe  shutdown  of 
tbe  plant.  The  proposed  change  preserves  the 
safety  requirements  of  RG  1 .97,  Revision  3, 
and  will  not  adversely  affect  any  material 
condition  of  the  plant  that  could  directly 
contribute  to  causing  or  mitigating  the  afiEacts 
of  an  accident 

The  proposed  change  also  adds  two 
pnrameters  to  TS  3/4.3.3.6  which  were 
previously  controlled  administratively  or  per 
another  TS.  Containment  Pressure  (Wide 
Wide  Range)  is  being  added  because  it  is  a 
Cat^ory  1  parameter  required  in  addition  to 
Containment  Pressure  (Wide  Range),  which 
is  currently  in  the  TS.  Neutron  Flux  is  being 
added  to  distinguish  tbe  RG  1.97  channels 
from  the  non-RG  1.97  channels  and  to 
provide  action  and  surveillance  requirements 
consistent  with  the  other  accident  monitoring 
instrumentation.  These  additions  to  TS  3/ 
4.3.3.6  contribute  to  the  ovenll  safety  of  the 
plant  and  thprefore  in  no  way  increase  the 
probahilit)'  or  consequences  of  an  accident 
previously  evaluated. 

Additionally,  the  proposed  change  also 
extends  the  AOTs  (Allowed  Outage  Timesl 
for  TS  3/4.3.3.6  and  replaces  the  HOT 
SHUTDOWN  requirement  for  the  number  of 
Ctf^ERABLE  channels  being  less  than  the 
Required  Number  of  channels  with  a  Special 
Report  requirement.  These  changes  are  based 
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oo  the  relatiwiy  Low  probahiUty  of  an 
accident  occuning  which  would  reqiUze 
thete  instmments,  the  pcssive  nature  of  tfaeae 
inttnunenti,  and  altsmale  maani  of 
.  monitoring  available.  This  is  consiitent  with 
the  CE  Improved  STS  and  aaaociated  safety 
anmlyies  which  have  been  approved  and 
Issued  by  the  NRC  aa  hOTREG  1432. 

The  remainder  of  the  propoeed  '•b^Tigt* 
provides  enhanoemeDta  and  clarifications  to 
TS  3/4.3.3.6  which  have  do  potential  to 
impact  plant  operations.  No  previous 
accident  scenario  is  changed,  and  initiating 
conditions  and  assumptions  remain  as 
previously  analyzed.  Therefore,  the  proposed 
change  will  not  involve  s  significant  incream 
ID  the  probability  or  consequences  of  any 
accident  previously  evaluated. 

The  propoeed  change  will  not  alter  the 
operation  of  the  plant  or  the  manner  in 
which  the  plant  is  operated.  No  new  or 
different  ^luie  modes  have  been  introduced. 
TS  3/4.3.3.6  ensures  the  OPERABIUTY  of 
essential  Post  Accident  Monitoring 
Instrumedtation.  This  Instrxunon-tation 
provides  information  to  the  control  room 
f^wraton  during  an  accident  »o  that 
appropriate  actions  can  be  taken  to  mitigate 
the  consequences  of  the  accident  These 
instruments  are  passive  in  nature  in  that  no 
critical  Butomatic  action  is  aasumed  to  occur 
from  these  instruments.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  o£  a  new  or  di&rent  kind  of 
accidmt  from  any  accident  previously 
evaluated. 

The  proposed  change  revises  TS  3/4.3.3.6 
based  on  the  information  provided  in  CE 
improved  STS,  NUREG  1432.  The  deletion 
and  addition  of  specific  components  6x>m  the 
TS  per  this  change  is  commensurate  with  the 
safety  significance  of  their  associated 
parameters.  The  proposed  change  ensures  the 
operability  of  the  post  accident  monitoring 
instrumentation  which  has  been  designated, 
by  RG  1.97  and  WaleHbrd  3'b  associated 
analjrsis.  as  essential  for  availability  during 
and  following  a  DBA.  The  proposed  change 
preserves  the  single  Ulure  criteria  required 
for  this  instrumentation  and  maintains  the 
level  of  safety  currently  established  in  the 
Technical  Specifications.  The  proposed 
change  will  not  a^sct  any  phyttcal  protective 
boundary.  Therefore,  the  proposed  change 
'  will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  Involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront, 
New  Orleans.  LA  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  pTOfed  Director  WUliam  D. 
Beckner 


GPU  Nuclear  Cflrporation.  et  at, 
Ekickst  No.  Sa-^9.  Oyster  Creek 
Nndau-  Gcnmtfaig  SUtioa,  Oceui 
Conxity,  New  Jeieey 

Date  ofamendmeitt  request:  July  17. 
1996  (TSCR  242.  Rev.  2) 

Description  of  amendment  request: 
'Hie  proposed  change  to  the  Tedmlcal 
Spec^cations  would  allow  the 
Implementation  of  10  CFR  Part  50, 
Appendix  j.  Option  B.  This  apphcation 
supersedes  the  previously  submitted 
application  dated  February  23. 1996. 
which  was  noticed  Ln  the  Federal 
Register  on  March  27, 1996  (61  PR 
13526). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

GPU  Nuclear  has  detennined  that  this 
TSCR  involves  no  sioiificant  hazards 
consideratlcuis  aa  danned  by  NRC  in  10  CFR 
50.92. 

1.  Operation  of  the  facility  In  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  occurrence  or  the 
consequences  of  an  accident  of  malfunction 
of  equipment  importani  to  safety  as 
previously  evaluated  in  the  Safety  Analysis 
Report 

The  proposed  change  implements  Optioa  B 
of  10  CFR  50,  Appendix }  on  performance 
based  containment  leakage  testing.  The 
proposed  change  does  not  involve  a  change 
to  the  plant  design  or  operation.  Therefore, 
the  propoeed  change  does  not  affect  any  of 
the  parameters  or  conditions  that  contribute 
to  iDitiation  of  any  of  the  analyzed  accidents 
or  malfunctions.  The  proposed  change  does 
not  request  an  allowable  extension  of 
containment  testing.  Therefore,  a 
hypothetical  leak  could  remain  undetected 
(or  a  greater  period  of  time.  This  slight 
increaee  in  riak  has  been  determined  to  be 
insignificant  as: 

Type  A  Testing 

NUREG  1493  iPerfannance-Based 
Containment  Leak  Test  Program)  determined 
that  the  effect  of  containment  lealiage  on 
overall  accident  risk  is  small  as  risk  is 
dominated  by  accident  sequences  that  result 
in  the  failure  or  bypass  of  the  containment. 
Industry  wide  PCILRTs  [primary 
containment  integrated  leak  rate  tests)  have 
demonstrated  that  only  a  small  fraction  of  the 
leaks  discovered  during  testing  exceeded 
acceptance  criteria,  and  that  the  leak  nte  has 
been  only  marginally  above  the  acceptable 
limit  Only  3%  of  all  leaks  can  be  detected 
only  by  POLRT,  therefore,  only  3%  of  the 
theoretical  teaks  are  affected  by  the  extension 
to  the  Type  A  lest  interval.  Experience  at 
Oyster  Creek  agrees  with  the  industry  wide 
data  in  that  the  majority  of  the  detected 
leakage  from  the  primary  containment  is 
found  through  Type  B  and  C  testing.  NUREG 
1493  found  that  theae  observations,  together 
with  the  inaensitivity  of  reactor  accidnit  risk 


to  the  containment  leak^e  rata,  demonstratea 
that  increasing  the  Type  A  leakage  teat 
intatvals  would  have  a  miniroal  impact  on 
public  risk. 

7>pe  B  and  C  Tasting 

Penetrations  are  destgned  to  ensure 
raliabUity  of  the  containment  isolatioa 
ftiDctfop.  Type  B  penetrations  use  a  double 
passive  seal  (e.g.  o-ring,  gasket)  and  Type  C 
penetrations  use  a  double  isolation  valve 
design  to  ensure  reliability  of  the  isolation 
function.  Because  valves  perform  the 
isolation  function  actively,  they  are  mme 
likely  to  fail  on  demand  (e.g.  failure  to 
completely  close  on  demand).  To  address 
this  failure  n^jde.  Typo  C  valves  are 
subjected  to  increased  design  constraints  and 
testing  to  enstire  both  acceptable  leak  rates 
and  stroke  times.  The  proposed  change  does 
not  alter  the  iostalletion,  operation,  operating 
environment,  or  testing  method  of  these 
valves.  Therefore,  the  proposed  change  does 
not  introduce  any  new  component  failure 
modes,  nor  does  it  affect  the  probability  of 
occurrence  of  any  existing  evaluated  failure 
mode. 

The  bilura  of  any  single  penetration 
barrier  (isolation  valve  or  passive  seal)  does 
not  cause  penetration  failure.  Therefore,  a 
double  failure  would  have  to  occur  to  cause 
a  failure  of  the  penetration  and  affect 
containment  Additionally,  the  proposed 
change  does  not  change  the  acoeptance 
criteria  for  acceptable  leakage  leating. 

The  proposed  change  does  not  alter  plant 
design  or  operation,  nor  does  it  olter  the 
allowable  maximum  leakage  rate  limit.  Thus, 
the  propoeed  change  does  not  affect  the 
probability  of  occurrance  nor  the 
consequences  of  any  evaluated  accident  or 
malhinction  of  equipment  important  to 
safaty. 

2.  Operation  of  the  facility  in  accordance 
with  the  [nxipoeed  amendment  would  not 
create  the  possibility  of  any  accidepi  or 
malfunction  different  &om  any  accident  or 
malhiDction  previously  evaluated. 

The  proposed  change  does  not  involve  a 
change  to  the  plant  design  or  operation.  As 
a  result,  the  proposed  change  does  not  affect 
any  of  the  parametera  or  conditions  that 
could  contribute  to  initiation  of  any 
accidents.  This  change  only  involves  the 
reduction  in  Type  A,  8,  and  C  test 
frequencies,  and  the  Type  A  test  pressure. 

Type  A  Testing 

The  only  chaises  proposed  to  the  Type  A 
testing  are  to  frequency  and  test  pressun.  As 
the  proposed  test  pressure  is  greater  than  the 
existing  test  pressure,  no  new  type  of 
accident  or  malfunction  is  created,  and  The 
increase  in  pressure  provides  an  additional 
margin  of  safety.  The  increase  in  siu-veillance 
Interval  cannot  introduce  any  new  type  of 
accident  or  malfunction. 

The  PQLRT  is  presently  performed  at  20 
psig.  Performance  of  the  PCOJIT  at 
PGGSGa(35  psig)  will  provide  a  more  direct 
leak,  rate  for  analysis.  P.  is  the  design 
pressure  of  the  torus  (the  drywell  design 
pressure  is  44  psig,  but  the  torus  is  non 
isolable  from  the  drywell).  Therefore,  P«  will 
not  create  the  possibility  of  the  failure  of  the 
torus  due  to  overpressurization.  No  new 
accident  modes  can  be  created  by  extending 
the  test  intervals.  No  safaty  related  functions 
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or  components  are  altered  as  a  result  of  this 
change.  Therefore,  no  new  accident  or 
malfunction  different  from  those  evaluated  in 
the  Safaty  Analysis  Report  can  result  due  to 
the  Increase  in  test  pressure  or  increase  in 
surveillance  interval. 
Type  B  and  C  Testing 
The  proposed  change  only  deals  with  the 
frequency  of  perfdnning  Type  B  and  C 
tasting.  It  does  not  change  what  components 
are  tested  or  the  method  of  testing.  There  is 
no  proposed  change  to  the  design  or 
operation  of  the  plant  Therefore,  no  new 
accident  or  malfunction  different  from  those 
evaluated  in  the  Safety  Analysis  Report  can 
result  due  to  the  increase  in  test  pressure  or 
increase  in  surveillance  interval. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
decrease  the  margin  of  safety  as  defined  In 
the  bases  of  the  Technical  Specifications. 
Type  A  Testing 

Except  for  the  method  of  defining  the  test 
frequency  and  pressure  at  which  the  PQLRT  . 
is  performed,  the  methods  for  performing  the 
actual  test  are  not  changed.  However,  the 
proposed  change  can  increase  the  probability 
that  an  increase  in  leakage  could  go 
undetected  for  an  extended  period  of  time. 
NUREG  1493  has  determined  that  under 
several  diffarent  accident  scenarios,  the 
increased  risk  of  radioactivity  release  from 
containment  is  negligible  with  the 
bnplemenlation  of  these  proposed  changes. 
Type  B  and  C  Testing 
The  proposed  change  only  afiects  the 
frequency  of  Type  B  and  C  testing.  The 
methods  for  performing  the  actual  test  are  not 
dtiangad.  The  design  or  operation  of  Type  B 
and  C  components  are  not  changed.  The 
proposed  change  will  result  in  a  longer 
Interval  between  tests  of  good  perfonning 
Type  B  and  C  components. 

The  margin  of  safaty  that  has  the  potential 
of  being  impacted  by  the  proposed  change 
involves  the  offaite  dose  consequences  of 
postulated  accidents  which  sre  directly 
related  to  containment  leakage  rate.  The 
containment  isolation  systen]  is  designed  to 
limit  leakage  to  U,  which  is  defined  by  the 
Oyster  Creek  Technical  Specifications  to  be 
1.0  percent  by  weight  of  the  containment  air 
at  35  psig  per  24  houre.  The  limitation  on 
ccmfainment  leakage  rate  is  designed  to 
ensure  the  total  leakage  volume  will  not 
exceed  the  value  assumed  in  the  accident 
analyses  at  the  peak  accident  pressure  (PJ. 
The  margin  of  safety  for  the  o^ite  dose 
consequences  of  postulated  accidents 
directly  related  to  the  containment " 
rate  is  maintained  by  meeting  the  1.0  U 
acceptance  criteria.  The  U  value  it  not  being 
modified  by  this  proposed  Technical 
Specification  change  request. 

Therefore,  the  margin  of  safety  as  defined 
in  the  bases  for  the  Technical  Specification 
%iriU  not  be  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Ocean  Coimty  Ubniy. 
Reference  Department.  101  Washington 
Street,  Toms  River.  N)  08753 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr.,  Esquire.  Shaw,  Piltman,  Potts  & 
Trowbridge.  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Pro/ecl  Director:  John  F.  StoU 

GPU  Nuclear  CoqxiratloD,  et  al.. 
Docket  No.  Sa-ZB9,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Peansylvama 

Date  of  amendment  request:  June  28, 
1996 

Description  of  amendment  request: 
This  amendment  would  allow 
implementation  of  Option  B  to  10  CFR 
Part  50,  Appendix  J,  which  permits 
performance  based  determination  of  the 
frequency  of  contaiiunent  leak  rate 
testing. 

5asjs  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC).  which  is  presented 
below: 

The  proposed  change  has  been  evaluated 
against  the  standards  in  10  CFK  50.92  and 
determined  not  to  involve  a  significant 
hazards  consideration,  in  that  the  editorial 
changes  do  not  change  the  meaning  or  intent 
of  the  technical  specifications,  and  operation 
of  the  fecility  in  accordance  with  the 
proposed  amendment 

1.  Would  not  involve  a  significant  increase 
in  the  probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated,  because  the  proposed  changes  ere 
either  purely  administrative  changes 
(involving  format,  wording,  or  reporting 
requirements)  or  changes  in  containment 
le^ge  test  requirements  (minor  scope 
changes  or  increased  intervals  between 
containment  leakage  tests).  None  of  these 
changes  are  related  to  conditions  which 
cause  accidents.  The  proposed  changes  do 
not  involve  a  change  to  the  plant  design  or 
operation. 

NUREG-1493.  "Perfbnnance-Based 
Containment  Leak-Test  Program," 
contributed  to  the  technical  bases  for  Option 
B  of  10  CFR  50  Appendbc  J.  NUREG-1493 
contains  a  detailed  evaluation  of  the 
expected  leakage  horn  containment  and  the 
associated  consequences.  The  increased  risk 
due  to  lengthening  of  the  intervals  between 
leakage  tests  was  also  evaluated  and  found  to 
be  acceptable.  Using  a  statistical  approach, 
NUREG-1493  determined  the  increase  in  the 
expected  dose  to  the  public  from  extending 
the  testing  frequency  to  be  extremely  small. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated,  because  the 
testing  or  reporting  requirements  associated 
with  this  change  do  not  involve  a  physical 
alteration  of  the  plant  design  or  changes  in 
the  methods  governing  normal  plant 
operation.  No  safety  related  equipment  or 


safety  related  hmctions  are  altered  as  a  rtsolt 
of  this  change.  As  a  result,  the  proposed 
change  does  not  affect  any  of  the  paramelHi 
or  conditions  that  could  contribute  lo 
initiation  of  any  accidents. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety  because  the 
proposed  changes  are  either  purely 
administrative  (involving  format,  wording,  or 
reporting  requirements)  or  changes  in 
containment  leakage  test  requirements 
(minor  scope  changes  or  increased  intervals 
betweon  containmant  leakage  tests)  such  that 
the  allowable  containment  leakage  rates 
preseatiy  specified  in  the  Technical 
SpecificatioQS  remain  unrhangsd.  The 
Technical  Specifications  and  the  Reactor 
Building  Leakage  Rate  Testing  Program  will 
ensure  that  containment  system  testing  is 
perfocmed  in  full  compliance  with  10  CFR  SO 
Appendix ).  * 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location: 

Law/Government  Publications  Section, 
State  Library  of  Pennsylvania.  (REGIONAL 
DEPOSITORY)  Wahiul  Street  and 
Commonwealth  Avenue.  Box  1601, 
Harrisburg.  PA  17105. 

Attorney /or  ficensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw.  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  |ohn  F.  Stolx 

Houston  Lighting  &  Power  Company. 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company.  City  of  Austin,  Texas,  Etocket 
Noa.  50-408  and  50-490,  South  Texas 
Project.  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  1. 
1995.  as  supplemented  by  letters  dated 
June  22,  August  28.  November  22,  and 
December  19. 1995,  and  January  4,  6 
(two  letters),  and  23,  June  27,  and  July 
9, 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
extension  of  the  standby  diesel 
generator  allowed  outage  time  to  14 
days,  and  extension  of  the  essential 
cooling  water  loop  and  the  essential 
chilled  water  loop  allowed  outage  times 
to  7  days.  The  proposed  change  would 
also  add  to  Administrative  Controls  a 
description  of  the  Configuration  Risk 
Management  Program  (CRMP)  used  to 
assess  changes  in  core  damage 
probability  resulting  from  applicable 
plant  configurations.  This  application 
was  previously  published  in  the  Federal 
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Kegiatar  on  February  8. 1996,  (61  PR 
4605). 

Baus  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  si^i6cant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  invotve 
a  significant  increase  in  the  probability  or 
oonsequeocea  of  an  accident  previously 
evaluated. 

The  Standby  Diesel  Generators  are  not 
accident  initititora,  therefore  the  increase  in 
Allowed  Outage  Times  Cor  this  system  does 
not  increase  the  protwbiiity  of  an  sccidoat 
previously  eva)ua^f^d.  The  three  train  design 
c7  the  South  Texas  Project  ensures  that  even 
durii^  the  seven  days  the  Essential  Cooling 
Water  loop  or  the  Essential  Giitled  Water 
loop  is  inoperable  there  ore  still  two 
complete  trains  available  to  mitigate  the 
consequences  of  any  accident.  If  the  Bssantial 
Cooling  Water  and  the  Essential  Chilled 
Water  loops  are  operable  during  the  14  days 
the  Standby  Diesel  Generator  is  inoperable, 
the  Engineered  Safety  Features  txis  and 
equipnwnt  in  the  tisin  associated  with  the 
inoperable  Standby  Diesel  Generator  wriU  be 
operable.  This  ensures  that  alt  tfarae 
redundant  safety  trains  of  the  South  Taxas 
Project  design  are  operable.  In  addition  the 
Emergency  Transfonner  will  be  available  to 
supply  the  Engineered  Safety  Features  bus 
normally  supplied  by  the  inopetahle  Standby 
Diesel  Generator.  These  actions  will  ensure 
that  the  changes  do  not  involve  a  significant 
increase  in  the  consequence#of  previously 
evaluated  accidents. 

The  addition  of  the  Configuration  Risk 
Management  Program  to  the  Administrative 
Section  of  the  Technical  Specifications  does 
not  affect  current  accident  analysos. 

2.  The  proposed  change  does  not  create  the 
possibili^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  affect  only  the 
magnitude  of  the  Standby  Diesel  Generatctr. 
Essential  Cooling  Water  and  the  Essential 
Chilled  Water  Allowed  Outage  Times  as 
identified  by  the  marked-up  Technical 
SpedficatioQ.  As  indicated  above,  the 
proposed  change  does  not  involve  the 
alteration  of  any  equipment  nor  does  it  allow 
modes  of  operation  beyond  those  currently 
allowed.  Therefore,  implementation  of  these 
proposed  changes  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  acdcieot  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  result  in  no 
significant  increase  in  core  damage  or  taige 
early  release  &equonc:es.  Three  sets  of  PSA 
[probabilistic  safety  assessment]  results  have 
been  presented  to  the  NRC  for  the  South 
Texas  Project.  One  submitted  in  1980  from 
the  initial  Level  1  PSA  of  internal  and 
externa)  evenbi  with  a  mean  annual  average 
CDF  Icore  damage  frequency)  estimate  of 
1.7E-4,  a  lecond  one  submitted  in  199Z  to 
meet  ti»  IPB  individual  plant  examinationl 


requiremeots  from  the  Level  2  PSA/IPE  with 
a  CDF  estimate  of  4.4B'5,  and  an  update  of 
tt»  PSA  that  was  reported  in  the  August  19B3 
Technical  SpeciHcations  submittal  with  a 
variety  of  CDF  estimates  for  different 
assumptions  regarding  the  rolling 
maintenance  profile  and  difierent 
combinations  of  modified  Technical 
Specifications.  Tbe  South  Texas  Proiect  PSA 
was  updated  in  March  of  1995  to  include  the 
NRC  approved  Risk-Baaed  AOTs  [allowed 
outage  tinisi]  and  STIi  (surveillance  test 
intarvals).  Plant  Specific  Data  and 
incorporate  the  Emergency  Transformer  into 
the  model.  This  update  resulted  in  a  CDF 
estimate  of  2.07E-S  per  reactor  year.  When 
the  requested  changes  are  modeled,  tbe 
resulting  CDF  estimate  Is  2.18E  10-S  (sic) 
|2.ieE-5l  per  reactor  year.  This  corrssponds 
to  5.2%  decrease  in  the  Core  Damage 
Frequency  calculated  for  the  previously 
submitted  21  E)ay  AOT.  Tbe  Large.  Early 
Release  Freqiwncy  is  quantified  as  4.69E-07 
per  reactor  year  which  represents  a  decrease 
of  7.5%  from  the  value  calculated  for  the 
previously  submitted  21  Day  AOT.  Therefore, 
it  is  concluded  that  there  la  no  significant 
reduction  in  the  margin  of  safety. 

Based  on  the  above  evaluation,  the  South 
Texas  Project  has  concluded  that  these 
changes  do  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Onter, 
911  Boling  Highway,  Wharton,  TX 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius.  1800  M  Street.  N.W.. 
Washington,  DC  20036-5869 

NRC  Project  Director:  V/i}namD. 
Beckner 

[£S  Utilities  Inc.,  Docket  No.  SO-331. 
Duane  Arnold  Energy  Center,  Unn 
County,  Iowa 

Date  of  amendment  request:  July  5, 
1996 

Description  of  amendment  request: 
The  proposed  Technical  Specificalion 
(TS)  amendment  would  support 
implementation  of  Noble  Metal 
Chemical  Addition  (NMCA)  at  tbe 
Duane  Arnold  Energy  Center  (DAEC)  as 
a  method  to  enhance  the  enectiveness  of 
Hydrogen  Water  Chemistry  (HWC)  in 
mitigating  Intergranular  Stress 
Corrosion  Cracking  (IGSCC)  in  Boiling 
Water  Reactor  (BWR)  vessel  internal 
components.  The  proposed  amendment 
would  raise  the  reactor  water 
conductivity  limit  in  STARTUP  and 
HOT  SHUTDOWN  only  during  the 
application  of  NMCA.  The  reacrtor  water 


conductivity  will  be  restored  after  the 
NMCA. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.9l(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  amendment  will  not 
significantly  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accidents. 

It  is  expected  that  during  the  NMCA 
application  period,  tbe  reactor  water 
conductivity  will  increase  and  exceed  the 
conductivity  limit  of  2.0  Imicrolmhos/cnt 
specified  in  our  current  TS.  Our  current  TS 
requires  that  whenever  the  reactor  is  In 
STARTUP  or  HOT  SHUTDOWN  Mods,  the 
conductivity  shall  not  exceed  2.0 
(microlmbos/cm  for  more  than  48  continuous 
hours  or  be  in  HOT  SHUTDOWN  within  the 
next  12  hours  and  in  COLD  SHUTDOWN 
within  the  following  24  hours. 

The  expected  increase  in  conductivity  Is 
due  to  the  presence  of  noble  metal  chemistry 
in  the  reactor  water  and  is  appropriate  during 
the  [NMCA]  application  period.  The 
deposited  layer  of  noble  metals  is  beneficial 
fer  mitigating  IGSCC  in  reactor  vessel 
internal  comiwnents.  Other  reactor  water 
chemistry  parameters  such  as  chloride  and 
sulfete  are  not  expected  to  change;  pH  is 
expected  to  change  but  not  out  of  the 
acceptable  range.  The  reactor  water 
chemistry  parameters  will  be  analyzed  to 
ensure  they  are  within  the  normal  range,  on 
a  frequency  consistent  with  the  existing  TS, 
Sections  4.6.B.2.C  and  4.6.B.2.d  when 
conductivity  is  elevated  during  the  NMCA 
application. ' 

During  and  after  the  application,  the 
Reactor  Water  Oeanup  (RWCU)  system  will 
continue  to  operate  to  remove  the  excess  ions 
from  tbe  reactor  water  and  restore  the  reactor 
water  conductivity  to  the  limit  specified  in 
Section  3.6.B.  Therefore,  this  proposed  TS 
amendment  will  not  significantly  increase 
the  probability  or  consequences  of  any 
previously  evaluated  accidents. 

2.  The  proposed  TS  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  The  proposed  TS 
amendment  wDl  only  permit  a  higher  value 
of  the  reactor  water  conductivity  limit  during 
the  application  period  of  NMCA  The 
application  is  anticipated  to  increase  the 
reactor  water  conductivity. 

During  and  after  tbe  application,  the 
RWCU  system  will  continue  to  operate  to 
remove  the  excess  ions  and  restore  the 
reactor  water  conductivity  to  the  limit 
specified  in  Section  3.6.8.  As  is  discussed 
aixjve.  the  deposited  layer  of  noble  matah  is 
beneficial  for  mitigating  IGSCC  in  reactor 
vessel  internal  components.  Therefore,  this 
proposed  TS  amendment  will  not  create  the 
possibility  of  a  new  or  difTeroDt  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  TS  amendnumt  will  only 
permit  a  higher  value  of  the  reactor  water 
conductivity  limit  during  tbe  application 
period  of  NMCA.  The  iocseasa  in 
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conductivity  is  anticipated  during  the 
application  and  is  appropriate.  The  deposited 
layer  of  noble  metals  It  tyenafidal  for 
mitigating  IGSCC  in  reactor  vessel  internal 
components.  During  and  after  the 
applicatloo,  the  RWCU  system  vrill  continue 
to  operate  to  remove  the  excess  ions  and 
restore  the  reactca-  water  conductivity  to  the 
limit  specified  in  Section  3.6.B.  Therefore,  no 
margin  of  safety  is  reduced  as  a  result  of  the 
anticipated  increase  in  conductivity  due  to 
the  addition  of  the  known  noble  metals. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview.  it  appears  that  the  three 
standeids  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E.,  Cedar  Rapids, 
Iowa  52401 

Attorney  for  licensee:  jack  Newman, 
Kathleen  H.  Shea.  Morgan,  Lewis.  & 
Bockius.  1800  M  Street.  NW.. 
Washington.  DC  20036-5869 

NRC  Project  Director:  Gail  H.  Marcus 

Illinois  Power  Compajiy  and  Soylend 
Power  Cooperative,  Inc.  Docket  No.  50- 
481,  CUntoD  Power  Station,  Unit  No.  1. 
DeWitt  Connty,  Illinois 

Date  of  amendment  request:  June  21, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Section  5.7.  "High  Radiation 
Areas."  of  the  "Administrative 
Controls"  section  of  the  Clinton  Power 
Station  technical  specifications  (TS). 
The  proposed  changes  include:  (l) 
allowing  utilization  of  a  Radiation  Work 
Permit  (RWP)  "or  equivalent"  to  control 
entry  into  a  high  radiation  area:  (2) 
clarifying  the  example  given  in  the  TS 
of  individuals  who  are  qualified  in 
radiation  protection  procedures;  (3) 
clarifying  the  requirements  for  when 
specified  access  controls  and  barriers  for 
high  radiation  areas  within  large  areas 
like  the  containment  must  be 
established;  (4)  clarifying  that  it  is 
acceptable  for  an  RWP  to  specify  a 
maximum  dose,  i.e..  a  specified  se^K>lnt 
on  an  alarming  dosimeter  in  Ueu  of  a 
stay  time  for  entry  into  a  high  radiation 
area  (where  an  individual  could  receive 
a  deep  dose  equivalent  of  3000  miem  in 
one  hour);  (5)  eliminating  the  upper 
dose  limit  for  specifying  the 
applicability  of  the  requirements  of 
Specification  5.7.1;  (6)  providing 
additional  flexibility  regarding  who  may 
control  the  keys  to  locked  doors  for 
preventing  unauthorized  entry  into  high 
radiation  areas;  (7)  reorganizing  TS 
Sections  5.7.1. 5.7.2,  and  5.7.3  into  four 
sections  (5.7.1, 5.7.2. 5.7.3  and  5.7.4); 


and  (8)  making  minor  edits  to  enhance 
readability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  None  of  the  proposed  change*  involve 
a  significant  increase  in  the  probability  or 
consequences  of  any  accident  pievlously 
evaluated. 

The  prc^poeed  changes  do  not  change  the 
design  or  the  operation  of  die  plant,  llie 
proposed  changes  are  only  related  to  the 
control  of  access  to  high  radiation  areas  for 
the  purpose  of  controlling  dose  to  plant 
personnel.  Because  no  change  to  plant  design 
is  proposed,  there  is  no  impact  to  any 
accident  mitigating  system.  Likewise. 
because  there  is  no  proposed  change  to  plant 
operating  procedures,  plant  operation  is  not 
impacted.  This  proposed  change  does  not 
impact  any  accident  scenario  or  the 
previously  calculated  post-accident  doses. 
Therefore,  the  limits  of  10  CFR  100  will 
continue  to  be  met  No  probability  or 
consequence  of  any  accident  previously 
evaluated  is  impacted  by  the  proposed 
changes  to  TS. 

(2)  None  of  the  proposed  changes  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  is 
administrative  in  nature  and  does  not  impact 
directly  or  Indirectly  the  design  or  the 
operation  of  the  Clinton  Power  Station,  thus 
no  new  accident  can  be  created. 

(3)  None  of  the  proposed  changes  involve 
a  si^ificant  reduction  in  o  margin  of  safety. 

There  is  no  reduction  to  the  margin  of 
safety  because  the  operating  limits  and 
functional  capabilities  of  plant  safety  systems 
are  unaffected  by  the  proposed  changes  to 
administrative  requirements.  As  noted 
previously,  the  proposed  changes  do  not 
impact  any  accident  analyses,  including  the 
associated  dose  calculations.  With  respect  to 
controls  for  controlling  operational  dose  to 
plant  personnel,  the  proposed  changes  are 
intended  to  provide  clarity  and/or  flexibility 
with  respect  to  the  administration  and 
programmatic  controls  for  controlling  such 
dose,  and  yet  msintain  an  adequate  margin 
of  safety  for  minimizing  dose  to  site 
peraoimel  consistent  with  the  requirements 
of  10  CFR  20  and  guidance  of  Regulatory 
Guide  B.38. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Leah  Manning 
Stetzner.  Vice  President,  General 
Counsel,  and  Corporate  Secretary.  500 


South  27th  Street,  Decatur.  Ulinots 
62525 
NRC  Proyecf  Director:  Gail  H.  Marcus 

nUnois  Power  Compeny  end  Soyluid 
Power  CooperatiTe,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  Na  1, 
DeWitt  Coonty,  Illinois 

Date  of  amendment  request:  )une  28, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
removal  of  the  Inclined  Fuel  Transfer 
System  (IFTS)  primary  containment 
blind  flange  while  primary  containment 
is  required  to  be  operable.  This  will 
provide  flexibility  to  operate  the  IFTS 
for  the  purpose  of  testing  and  exercising 
the  system  during  such  conditions. 
Primary  containment  integrity  will  be 
provided  by  an  alternate  means  while 
the  blind  flange  is  removed.  The  change 
would  be  incorporated  via  a  provisional 
note  into  Technical  Specification  (TS) 
Surveillance  Requirement  3.6.1'.3.3, 
associated  with  TS  3.6.1.3,  "Primary 
Containment  Isolation  Valves  (PQVs).** 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  Tbe  proposed  change  allows  operation 
of  the  IFTS  while  primary  containment 
operabllity  is  required.  The  proposed  change 
does  not  involve  any  modifications  to  plant 
systems  or  design  paroraetera  or  condidoas 
that  contribute  to  die  initiation  of  any 
accidents  previously  evaluated.  Therefore, 
tbe  proposed  change  cannot  increase  tbe 
probability  of  any  accident  previously 
evaluated. 

The  proposed  change  potentially  affects 
the  leak-tight  integrity  of  the  containment 
structure  which  is  designed  to  mitigate  the 
consequences  of  a  loss-of-coolant  accident 
(LOCA).  Tha  function  of  the  primary 
containment  is  to  maintain  functional 
integrity  during  and  following  the  peak 
transient  pressures  and  temperatures  that 
result  from  any  1X)CA.  The  primary 
containment  is  designed  to  limit  fission 
product  leakage  following  the  design  basis 
LOCA.  Because  the  proposed  change  does 
not  altar  the  plant  design,  only  the  extent  of 
the  boundaries  that  provide  primary 
containment  isolation  for  the  IFTS 
penetration,  the  proposed  change  does  not 
result  in  an  increase  in  primary  contoizmieiit 
leakage.  However,  temporarily  using  the  IFTS 
transfer  tube  and  its  attached  appurtenances 
as  part  of  the  primary  containment  boundary 
(which  have  not  been  febricated  or  installed 
to  exactly  the  same  requirements  ai  a  fully 
certified  primary  contaiimient  penetratioo) 
can  increase  the  probability  that  a  LOCA 
would  challenge  the  pressure  retaining 
integrity  of  ih&e  components.  SiiK»  tha 
iubject  components  have  been  built  to 
witiistand  pressure,  temperature,  and  seismic 
conditions  similar  to  those  of  the  existing 
penetration,  they  are  judged  to  be  an 
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aocvptabla  barrier  to  prevent  the 
uocontrolled  releese  of  poft-eoddent  fissioo 
products  for  the  purposes  of  this  unendmenl 
request 

Further,  it  has  beeo  shovm  that  the  largest 
poftsntial  leakage  pathway,  the  IFTS  transfisr 
t\^  itself,  would  remain  sealed  by  Um  depth 
of  watar  required  to  be  maintained  In  the  ^et 
building  fuel  transfer  pool  The  traosfisr  tube 
drain  line  constitutes  the  other  possible 
leakage  pathway,  and  will  be  required  to  be 
capable  of  being  isolated  via  administrative 
control  of  the  manual  isolation  valve  in  the 
drain  tine.  Additionally,  due  to  the  physical 
ralatioDshipe  of  the  buildings  and 
components  involved,  any  leakage  from 
either  of  these  pathways  is  fully  contained 
within  the  boundaries  of  the  secondary 
containment  and  nvould  be  filtered  by  the 
Standby  Gas  Treatmeot  System  prior  to 
release  to  the  enviroomant 

Based  on  the  above.  Illinoia  Power  hae 
concluded  that  the  propos^  change  will  not 
raeuJt  in  a  ti^ificant  Increase  in  the 
probability  or  consequences  of  any  accident 
previously  evmluated- 

(2)  The  prapoeed  change  does  aot  involve 
a  changp  to  the  plant  design  or  operation 
(except  when  the  IFTS  is  operated).  As  a 
result,  the  proposed  change  does  not  affect 
any  of  the  par^jneters  or  conditions  that 
could  contribute  to  the  initiation  of  any 
accidents.  No  new  accident  modes  are 
created  by  this  change.  Extending  the 
primary  containment  boundary  to  include 
portions  of  the  IFTS  has  no  inuueoca  on,  nor 
does  it  contribute  to  the  possibility  of  a  new 
or  different  kind  of  accident  or  malfunction 
from  those  previously  anaJyxed. 

Based  on  the  above,  Illinois  Power  has 
concluded  that  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  not  previously  evaluated. 

(3)  The  request  does  not  involve  a 
significant  reduction  in  a  maigin  of  safety. 
The  proposed  change  only  afbcts  the  extent 
of  a  pwtion  of  the  primary  ccmtainment 
boundary.  Precautions  will  be  taken  to 
administrativBly  control  the  IFTS  transfer 
tube  drain  path  80,that  the  proposed  change 
will  not  increase  the  probability  that  an 
Incieaie  in  leakage  from  the  primary 
oootainment  to  the  secondary  containment 
could  occur. 

The  margin  of  safety  that  has  the  polsntia] 
of  being  impected  by  the  propoaed  change 
involves  the  o^ite  dose  cooaequences  of 
postulated  accidents  which  are  directly 
related  to  containment  leakage  rate.  The 
containment  isolation  system  is  designed  to 
limit  leakage  to  L«,  which  is  defined  by  the 
Clinton  Power  Station  Technical 
Specifications  to  be  0.65%  of  primary 
containment  air  %vei^  per  day  at  the 
calculated  peak  constant  pressure  (PJ.  The 
limitation  on  containment  leakage  rate  is 
designed  to  ensure  that  total  leakage  volume 
will  not  exceed  the  value  assumed  in  the 
acddant  analyses  at  the  peak  accident 
pressure  (P«).  The  margin  of  safety  Sor  the 
ofibite  dose  consequences  of  postuiated 
acddenta  directly  related  to  ^e  coatainment 
leakage  rata  is  maintained  by  meeting  the  1.0 
U  accapCance  criteria.  The  U  value  is  not 
being  modified  by  thispropoeed  technical 
specification  change.  The  IFTS  will  continue 


to  provide  an  acceptable  barrier  to  prevent 
containment  leakage  during  a  LOCA.  and 
therefore  this  change  will  not  create  a 
situation  causing  the  containment  leakage 
rate  acceptance  criteria  to  be  violated. 

As  a  result,  Illinois  Power  has  concluded 
that  the  proposed  change  will  not  result  in 
a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFtl  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendmeot  request  Involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Leah  Maiming 
Stetzner,  Vice  President,  General 
Counsel,  and  Corporate  Secretary,  500 
South  27th  Street.  Decatur,  Illinois 
62525 

NRC  Project  Director  Gail  H.  Marcus 

IndUna  Mickigan  Power  Company, 
Docket  No*.  50-315  and  50-316,  Ooaald 
C  Cook  Nuclear  Plant.  Unit  No*.  1  and 
Z,  Berrien  County,  Michigan 

Date  of  amendment  requests:  June  1 1 , 
1996  (AEP:NRC:80027) 

Description  of  amendment  requests: 
The  proposed  amendments  would 
remove  &om  the  technical  specifications 
(TS)  certain  requirements  for 
administrative  controls,  related  to 
quality  assurance  requirements,  in 
accordance  with  the  guidance  of  NRC 
Administrative  Letter  95-06,^Relocation 
of  Technical  Specifications 
Administrative  Controls  Related  to 
Quality  Assurance." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
bcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
nwiaideration.  which  is  presented 
below: 

We  have  evaluated  the  proposed  T/S 
changes  and  have  detarmined  that  the 
cfaaogea  should  Involve  no  significant 
haxards  consideration  baaed  on  the  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Cook  Nuclear  Plant  in  accordance  with  the 
proposed  amendment  will  not  satisfy  any  of 
the  following  criteria: 

(a)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  any 
physical  alteration  of  plant  configuratians, 
changes  to  setpoints,  or  operating  parameters. 
This  proposed  amendment  is  to  relocate  the 
T/S  requirements  fior  admin istni live  controls 
that  an  related  to  quality  assurance  to  the 
QAPD  IQuality  Assijranca  Pro-am 
Descriptionl.  This  is  in  accordance  with  the 
guidance  provided  in  AL  95-06.  Also,  the 
relocated  requirements  and  future  changn 


are  controlled  by  10  CFR  60.54(a)  which 
requires  prior  NRC  approval  fior  changes  that 
reduce  the  commitments  in  the  program 
description  previously  accepted  by  the  NRC 
TbeTefore,  there  will  be  no  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(b)  Create  the  possibility  of  a  new  or 
dififarent  kind  of  accident  from  any 
previous  fy  analyzed. 

The  proposed  change  does  not  involve  any 
physical  alteration  of  plant  configurations, 
changes  to  setponts.  or  operating  parameters. 
This  proposed  amendment  is  to  relocate  the 
T/S  requirements  for  administrative  controls 
that  are  related  to  quality  assurance  to  the 
QAPD.  This  is  in  accordance  with  the 
guidance  provided  in  AL  95-06.  Also,  the 
relocated  requirements  and  future  changes 
are  controlled  by  10  CFR  50.54(a)  which 
requires  prior  NRC  approval  for  changes  that 
reduce  the  commitments  in  the  program 
description  pre\nously  accepted  by  the  NRC 
Therefore,  this  proposed  change  does  not 
create  the  possibility  of  a  new  of  different 
kind  of  accident  from  any  previously 
analyzed. 

(c)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  prapoeed  change  does  not  involve  any 
physical  alteration  of  plant  configurations, 
changes  to  setpoints,  or  operating  parameters. 
This  proposed  amendment  is  to  relocate  the 
T/S  requiiements  for  administrative  controls 
thai  are  related  to  quality  assurance  to  the 
QAPD.  This  is  in  accordance  with  the 
guidance  provided  in  AL  95-06.  Also,  the 
relocated  requirements  and  futiue  changes 
are  controlled  by  10  CFR  S0.54(a].  which 
requires  prior  NRC  approval  for  changes  that 
reduce  the  commitments  in  the  program 
dascription  previously  accepted  by  the  NRC 
Tharefoxe,  this  propoaed  cJiange  does  not 
involve  a  significant  reduction  in  a  maigin  of 
safBty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied,  llierefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  Involve  no 
significant  hazards  consideration. 

local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49065 

Attorney  for  licensee:  Cerald  Chamoff, 
Esq..  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW, 
Washington,  DC  20037 

NRC  Project  Director:  Mark  Reinhart, 
Acting 

Indiana  Michigan  Power  Company, 
Dockvt  No.  50-313.  Donald  C  Cook 
Nuclear  Plant.  UnU  No.  1.  Berrien 
County,  Michigan 

Date  of  amendment  request:  June  19, 
1996  IAEP:NRC:1166AA] 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  technical  spedficationa  (T/ 
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S)  to  allow  continued  use  of  the  2-voU 
steam  generator  (SG)  tube  plugging 
criteria  for  future  operating  cycles  as 
discussed  in  NRC  Generic  Letter  95-05. 
"Voltage-Based  Repair  Criteria  for  the 
Repair  of  Westinghouse  Steam 
Generator  Tubes  Affected  by  Outside 
Diameter  Stress  Corrosion  Cracking." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  bas  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  the  three  factor  test  of 
10  CFR  S0.92[c}.  implementation  of  the 
proposed  license  amendment  is  analyzed 
using  the  following  standards  and  found  not 
to:  1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  2)  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  3) 
involve  a  significant  reduction  in  margin  of 
safely.  Confonnance  of  the  proposed 
amendment  to  the  standards  for  a 
determination  of  no  significant  hazards  as 
defined  in  10  CFR  50.92  (three  factor  test)  is 
shovm  in  the  following  paragraphs: 

1)  Operation  of  Cook  Nuclear  PUnl  Unit  1, 
in  accordance  with  the  proposed  license 
amendment,  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  Testing 
of  model  boiler  specimens  far  free  span 
tubing 

{no  TSP  Itube  support  plate]  restraint) 
at  room  temperature  conditions  show 
burst  pressures  in  excess  of  5000  psi  for 
indications  of  outer  diameter  stress 
corrosion  cracking  [ODSCCl  vrilh 
voltage  measurements  as  high  as  19 
volts.  Burst  testing  performed  on  pulled 
tubes  frxjra  Cook  Nuclear  Plant  Unit  1 
with  up  to  a  2.02  volt  indication  shows 
measured  burst  pressure  in  excess  of 
10.000  psi  at  room  temperature.  Biu^t 
testing  performed  on  puUed  tubes  from 
other  plants  show  burst  pressures  in 
excess  of  5,300  psi  at  room 
temperatures.  Correcting  for  the  effects 
of  temperature  on  material  properties 
and  minimiun  strength  levels  (as  the 
burst  testing  was  done  at  room 
tempeiature),  tube  burst  resistance 
significantly  exceeds  the  safety  factor 
requirements  of  RG  (Regulatory  Guide] 
1.121  (Bases  for  Plugging  Degraded  PWR 
Steam  Generatory  Tubes].  As  stated 
earlier,  tube  burst  criteria  are  inherently 
satisfied  during  normal  operating 
conditions  due  to  the  proximity  of  the 
TSP.  Test  data  indicates  that  tube  burst 
cannot  occur  within,  the  TSP,  even  for 
tubes  which  have  100%  throughwall 
electric-discharge  machined  notches 
0.75  inch  long,  provided  the  TSP  is 
adjacent  to  the  notched  area.  Since  tube- 
to-tube  support  plate  proximity 
precludes  tube  burst  during  normal 


operating  conditions,  it  follows  that  use 
of  the  proposed  plugging  criteria  must, 
therefore,  retain  tube  integrity 
characteristics  which  maintain  the  RG 
1 .121  margin  of  safety  of  1 .43  times  the 
bounding  faulted  condition  (steam  line 
break)  pressure  differential. 

During  a  postulated  main  SLB  Isteamline 
break],  the  TSP  hv  the  potential  to  dafiect 
during  blowdown,  thereby  uncovering  the 
intersection.  Based  on  the  existing  data  base, 
the  RG  1121  criterion  requiring  maintenance 
of  a  safety  factor  of  1 .43  times  the  SLB 
pressure  differential  on  tube  burst  is  satisfied 
by  7/8  inch  diameter  tubing  wlh  bobbin  coil 
indications  with  signal  amplitudes  less  than 
VsL.  regardless  of  the  indicated  depth 
measurement.  A  2  volt  plugging  criteria 
compares  favorably  wiln  the  current  Vgi,  (8-S 
volt)  structural  limit,  considering  the 
previously  calculated  growth  rates  for 
ODSCC  within  Cook  Nuclear  Plant  Unit  1 
SGs.  Considerii^  a  voltage  growth 
component  of  0.8  voits  (40%  voltage  growth 
based  on  2  volts  BOG  [beginning  of  cycle] 
and  a  nondestructive  examination 
uncertainty  of  0.40  volts  (20%  voltage 
uncertainty  based  on  2  volts  BOC),  when 
added  to  the  BOC  plugging  criteria  of  2  volts, 
results  in  a  bounding  EOC  lend  of  cycle] 
voltage  of  approximately  3.2  volts  for  a  tycle 
operation.  A  5.6  volt  aafety  margin  exists  (8.8 
-  3.2  volt  EtX  =  5.6  volt  maigin). 

For  the  voltage/burst  correlation,  the  EOC 
structural  limit  is  supported  by  a  voltage  of 
8.8  volts.  Using  this  V$l.  of  8.8  volts,  a  BOC 
maximum  allowable  repair  limit  can  be 
established  using  the  guidance  of  RG  1.121. 
The  BOC  maximum  allowable  repair  limit 
should  not  permit  a  significant  number  of 
EOC  indications  to  exceed  the  V^.  and 
should  assure  that  acceptable  tube  burst 
probabilities  are  attained.  By  adding  NDE 
i nondestructive  examination]  uncertainty 
allowances  and  an  allowance  for  crack 
growth  to  the  repair  limit,  the  structural  limit 
can  be  validated.  The  previous  plugging 
criteria  submittal  established  the 
conservative  NDE  uncertainty  limit  (Vndc)  of 
20%  of  the  BOC  repair  limit  For  consistency, 
a  40%  voltage  grovvth  allowance  (Vor)  to  the 
BOC  repair  limit  is  also  included.  This 
allowance  is  extremely  conservative  for  Cook 
Nuclear  Plant  Unit  1.  Therefore,  the 
maximum  allowable  upper  voltage  repair 
limit  Vu»L  for  BOC,  based  on  the  Vsl  of  8.8 
volts,  can  be  represented  by  the  expression: 

VuRi.  +  (Vnde  X  VurO  +  (Vor  x  Vwtt)  =  8.8 
volts,  or, 

the  maximum  allowabla  BOC  repair  limit 
can  be  expressed  as.Vum.  =  8.8  volt  structural 
llmil/1.6=  5.5  volts. 

This  structural  repair  limit  supports  this 
application  for  plugging  criteria 
implementation  to  repair  bobbin  indications 
greater  than  2  volts  based  on  RPC  [rotating 
pancake  colli  confirmation  of  the  indication. 
Conservatively,  an  upper  limit  of  5.5  volts 
will  be  used  to  repair  bobbin  coil  indications 
which  are  above  2  volts  but  do  not  have 
confirming  RPC  calls. 

Relative  to  the  expected  leakage  during 
accident  condition  loadings,  it  has  bean 
previously  established  that  a  postulated  main 
SLB  (Mitside  of  containment,  but  upstream  of 


the  mala  steam  isolati<Hi  valve.  rtpre*astt  the 
most  limiting  radiological  condition  relative 
to  the  plugging  criteria.  In  support  of 
implementation  of  the  plugging  criteria,  tt 
will  be  determined  whether  the  distribution 
of  crack  indications  at  the  TSP  intersectioos 
at  the  BOC  are  projected  to  be  such  thai 
primftfy-to  sercindary  leakage  would  rosult  in 
site  botmdary  doses  within  a  small  haction 
of  the  10  CFR  100  guidelines.  A  separate 
calculation  has  determined  this  allowable 
SLB  lealLage  limit  to  be  8.4  gpm.  Although 
not  required  by  the  Cook  Nuclear  Plant 
design  basis,  this  calculation  uses  the 
recommended  lodine-131  transient  spiking 
values  consistent  with  NUREG-08O0 
[Standard  Review  Plan],  and  the  T/S  reactor 
coolant  system  activity  limit  of  1  micro  curie 
per  gram  dose  equivalent  Iodine-131.  Control 
room  dose  calculations  were  also  performed 
and  found  to  be  less  limiting  than  the  offsite 
dose  leekrate.  Therefore,  the  more 
conservstive  offisite  dose  leakrate  is  used.  The 
projected  SLB  leakage  rate  calculation 
methodology  prescribed  in  GL  95-05  and 
WCAP  14277  ISteam  Line  Break  Leak  Rate 
and  Tube  Burst  Probability  Analysts  Methods 
for  Outside  Diameter  Stress  Corrosion 
Cracking  at  Tube  Support  Plate  Intersections] 
will  be  used  to  calculate  EOC  leakage,  bosed 
on  actual  EOC  distributions  and  EOC 

firoiected  distributions.  Due  to  the  relatively 
ow  voltage  growth  rates  at  Cook  Nuclear 
Plant  Unit  1  and  the  relatively  small  number 
of  indications  affected  by  the  plugging 
criteria.  Sl-B  leakage  prediction  per  GL  95-05 
is  expected  to  be  significantly  less  than  the 
permissible  level  of  8.4  ^m  in  the  faulted 
loop. 

The  inclusion  of  all  intersections  in  the 
leakage  model,  along  with  application  of  a 
probability  of  detection  of  0.6.  will  result  in 
extremely  conservative  leakage  estimations. 
Close  examination  of  the  available  data 
shows  that  indications  of  less  than  2.8  volts 
will  not  be  expected  to  leak  during  SLB 
conditions. 

The  proposed  amendment  does  not  result 
in  any  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  within  the  cook  Nuclear  Plant  Unit 
1  Final  Safety  Analysis  Report  (FSAR). 

2)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  difbrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

bnplementation  of  the  proposed  SG  tube 
plugging  criteria  docs  not  introduce  any 
significanl  changes  to  the  plant  design  basis. 
Use  of  the  criteria  does  not  provide  a 
mechanism  which  could  result  in  an  accident 
outside  of  the  region  of  the  TSP  elevations. 
Neither  a  single  nor  a  multiple  lube  rapture 
event  would,  under  any  plant  conditions,  be 
expected  in  a  SG  in  which  the  plugging 
criteria  has  been  applied-  Specifically,  we 
will  continue  to  implement  a  maximum 
leakage  rate  limit  of  150  gpd  (O.l  gpm)  per 
SG  to  help  preclude  the  potential  for 
excessive  leakage  during  all  plant  conditions. 
The  T/S  limits  imposed  on  primary-to- 
secondary  leakage  at  operating  conditions  are 
a  maximum  of  0.4  gpm  (600  gpd)  for  all  SGs 
with  a  maximum  of  150  gpd  allowed  for  any 
oneSG. 

The  RG  1.121  criteria  for  establishing 
operational  Leakage  rate  limits  that  require 
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plmt  shutdown  an  bftsed  upon  laak-b*far»- 
braak  (LBB)  coDsidentions  to  detect  a  free 
■pan  crack  befbiv  potential  tube  ruptuie 
during  fitulted  plaiit  conditioas.  The  150  gpd 
Umit  ibouid  provide  far  tsakage  detection 
and  plant  ihutdown  in  the  event  of  the 
occurreDoe  of  an  unaxpecrted  single  crack 
resulting  in  leakage  th«t  is  associated  with 
the  lopgoat  pezmisaible  crack  length. 
Regulatory  Guide  1.121  acceptance  criteria 
for  eaisblithing  operating  leakage  limits  are 
based  on  LBB  considerations  such  that  plant 
shutdown  is  initialed  if  the  leakage 
asaodated  with  the  longsst  penniasible  crack 
ia  exceeded  The  longest  permissible  crack  is 
the  length  that  provides  a  factor  of  safety  of 
1.43  against  bunting  at  feulted  conditions 
marimuin  jneesure  diSerentia].  A  voltage 
amplitude  of  8.S  volts  far  typical  ODSGC 
cccivfpoads  to  roaeting  this  tube  burst 
requirement  at  a  lower  95%  predictioo  limit 
oo  tbe  burst  correlation  coupled  with  95/95 
lower  loletmce  limit  material  properties. 
AlMmate  crack  morphologies  can  correspond 
to  S.8  volts  so  that  a  unique  crack  length  is 
not  defined  by  the  burst  pressure  versus 
voltage  correlation.  Consequently,  typical 
burst  pressure  versus  through-wall  crack 
length  correlations  were  used  to  define  the 
"longest  permissible  crack"  for  evaluating 
operating  leakage  limits.  Consistent  with  the 
cycle  13. 14  and  15  license  amendment 
requests  for  plugging  criteria,  and  Section  5 
of  Enclosure  1  of  the  GL,  operational  leakage 
llmJts  will  remain  at  150  gpd  per  SC.  Axial 
cracks  leaking  at  this  level  are  expected  to 
provide  LBB  protection  at  both  the  SLB 
pressure  difimntial  of  2560  psi  and.  while 
not  pert  of  any  established  LBB  methodology, 
LBB  protection  will  also  be  provided  at  a 
value  of  1.43  tiroes  the  SLB  pressure 
diffareotiaL  Thus,  the  150  gpd  limit  provides 
far  plant  shutdown  prior  to  reaching  critical 
oack  lengths  for  SLB  conditions. 
Additiooally.  this  LBB  evaluation  assumes 
that  tbe  entire  crevice  area  is  uncovered 
during  blowdown.  Partial  uncovery  wili 
provide  benefit  to  the  burst  capacity  of  the 
intersection. 

3)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  margin 
of  safety. 

Tbe  use  of  the  vollage-besed  bobbin  probe 
interim  TSP  elevatiou  plugging  critsria  at 
Cook  Nuclear  Plant  Unit  1  is  demonstrated  to 
maintain  SG  tube  integrity'  commensurate 
with  the  criteria  of  RG  l .  1 2 1 .  Regulatory 
Guide  1.121  describes  a  method  accepLable  to 
tbe  NRG  staff  for  meeting  GEX:  [General 
Design  Criteria)  14.  IS.  31.  and  32  by 
reducing  the  probability  or  the  consequences 
of  SG  tube  rupture.  This  is  accomplished  by 
determining  the  limiting  conditions  of 
degradatioD  of  SG  tubing,  as  established  by 
in-service  iDspeciion.  for  which  tubes  with 
unacceptable  cracking  should  be  removed 
from  service.  Upon  implementation  of  the 
criteria,  even  under  the  worst  case 
conditions,  the  occurrence  of  ODSOC  at  the 
TSP  elevations  is  not  expected  to  lead  to  a 
SG  tube  rupture  event  during  normal  or 
faulted  plant  conditions.  It  will  be  confirmed 
by  analysis  and  calculation  that  EOC 
distribution  of  crack  indications  at  the  TSP 
elevations  will  result  in  acceptable  primary- 
to-secondary  leakage  during  all  plant 


conditiona  and  that  radiological 
coosequencea  are  not  adversely  Impected. 
In  addressing  the  combined  efiiects  of  a 
LCXIA  [loas-of-coolant  accident]  and  SSE 
Isale-fhutdown  earthquake)  on  the  SG 
ccmpooent  (as  required  by  GDC  2).  it  has 
been  determined  that  tube  collapse  may 
occur  in  the  SGs  at  same  plants.  The 
postulated  tube  collapse  results  from  a 
deformation  of  TSPs  as  a  result  of  lateral 
toads  at  the  wedge  supports  at  the  periphery 
of  the  plate.  The  lateral  loads  result  fnnn  the 
combined  efiiacts  of  the  VOCA  rarefiKtion 
wave  and  S^  loedings.  The  resulting 
pressure  differential  on  the  deformed  tubes 
may  then  cause  some  of  the  tubes  to  collapse. 

There  are  two  issues  associated  with  a 
postulated  SG  tube  collapse.  First,  the 
collapse  of  SG  tubing  reduces  tbe  RCS 
[reactor  coolant  system)  Sow  area  through 
the  tubes.  The  reduction  in  flow  area 
Inaeases  the  resistance  to  flow  of  steam  from 
the  core  during  a  LCXIIA  which,  in  turn,  may 
potentially  increase  peak  clad  temperature. 
Second,  there  is  a  potential  that  partial 
through-wall  cracks  in  tubes  could  progress 
to  through-wall  cracks  during  tube 
deformation  or  collapse. 

Consequently,  since  the  LBB  methodology 
is  applicable  to  the  Cook  Nuclear  Plant  Unit 
1  reactor  coolant  loop  piping,  the  probability 
of  breaks  in  the  primary  loop  piping  is 
sufficiently  low  that  they  need  not  be 
considereo  in  the  structural  design  of  the 
plant.  The  limiting  LOCA  event  becomes 
either  the  accumulator  line  break  or  the 
pressurizer  surge  line  break.  Loss  of  coolant 
accident  loads  for  the  primary  pipe  breaks 
were  used  to  bound  the  Cook  Nuclear  Plant 
Unit  1  smaller  breaks.  The  results  of  the 
analysis  using  the  larger  break  inputs  show 
that  the  LOCA  loads  were  found  to  be  of 
insufficient  magnitude  to  result  In  SG  tube 
collapse  or  significant  deformation. 

Addressing  RG  1.S3  (In-Service  Inspection 
of  PWR  Steam  Generator  Tubes] 
considerations,  implementation  of  the  bobbin 
coil  probe,  voltage-based  interim  tube 
plugging  criteria  of  2  volts  is  supplemented 
by  enhanced  eddy  currant  inspection 
guidelines  to  provide  consistency  in  voltage 
normalization,  a  100%  eddy  currant 
inspection  sample  size  at  the  TSP  elevation 
per  T/S.  and  MRPC  (motorized  RPCI 
inspection  requirements  for  the  larger 
indications  left  in-service  to  characterize  the 
principal  degradation  as  ODSCC. 

As  noted  previously,  implementation  of 
the  TSP  elevation  plugging  criteria  will 
decrease  the  number  of  tubes  which  must  be 
repaired.  Tbe  installation  of  SG  tube  plugs 
reduces  the  RCS  flow  margin.  Thus, 
implementation  of  the  plugging  criteria  will 
maintain  the  margin  of  flow  that  would 
otherwise  be  reduced  in  the  event  of 
increased  tube  plugging. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  license  amendment  request  does 
not  result  in  a  significant  reduction  in  margin 
with  respect  to  plant  safety  as  defined  in  the 
FSAR  or  any  Bases  of  the  plant  T/Ss. 
The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  cotisideratiofi. 
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Northern  States  Power  Company, 
Docket  No.  50-282,  Prairie  bland 
Nuclear  Generating  Plant,  Unit  No.  1, 
Goodhue  County,  Minneeola 

Date  of  amendment  request:  )uly  IS. 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
the  use  of  the  moveable  incore  detector 
system  for  measurement  of  the  core 
peaking  {actors  with  less  than  75%  and 
greater  than  or  equal  to  50%  of  the 
detector  thimbles  available.  The 
amendment  request  is  a  one-time  tmly 
change  for  Prairie  Island*  Unit  1, 
Operating  Cycle  18.  It  Is  being 
submitted  to  allow  for  continued 
operation  if  the  number  of  detector 
thimbles  drops  below  75%. 

Basis  for  proposed  no  siffiificant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated.  Tbe  moveable  incore 
detector  system  is  used  only  to  provide 
confirmatory  information  on  the  neutron  flux 
distribution  and  is  not  required  for  the  daily 
safe  operation  of  the  core.  The  system  is  not 
a  process  variable  that  is  an  initial  condition 
in  the  accident  analyses.  The  only  accident 
that  the  moveable  incore  detector  system 
could  be  involved  in  is  tbe  breaching  of  the 
detector  thimbles  which  would  be  enveloped 
by  the  small  break  loss  of  coolant  accident 
(LOCAl  analysis.  As  the  proposed  changes  do 
not  involve  any  changes  to  the  system's 
equipment  and  no  equipment  is  operated  in 
a  new  or  more  harmhil  manner,  there  is  no 
increase  in  the  probability  of  such  an 
accident. 

Tbe  proposed  amendments  would  not 
involve  an  increase  in  the  consequences  of  an 
accident  previously  evaluated.  The  moveable 
incore  detector  system  provides  a  monitoring 
function  that  is  not  used  for  accidefat 
mitigation  (the  system  is  not  used  in  the 
primary  success  path  for  mitigation  of  a 
design  basis  accident).  The  ability  of  the 
reactor  protection  system  or  engineered 


safisty  featurea  system  instrumentation  to 
mitigate  the  consequences  of  an  accident  will 
not  be  impaired  by  the  proposed  changes. 
The  small  break  LOCA  analysis  (and  thus  its 
consequences)  continues  to  bound  potential 
breaching  of  the  system's  detector  thimbles- 

With  greater  than  or  equal  to  50%  and  less 
than  75%  of  the  detector  thimbles  available, 
core  peaking  factor  measurement 
uncertainties  will  be  increased,  which  could 
impact  the  core  peaking  factors  and  aa  a 
result  could  affect  the  consequences  of 
certain  accidents.  However,  any  changes  in 
the  core  peaking  foctors  resulting  from 
increased  measurement  uncertainties  will  be 
compensated  for  by  conservative 
measurement  uncertainty  adjustments  in  the 
Technical  Specifications  to  ensure  that 
pertinent  core  design  parameters  are 
maintained.  SufBcient  additional  penalty  is     ' 
added  to  the  power  distribution 
measurements  such  that  this  change  will  not 
impact  the  consequences  of  any  accident 
previously  evaluated 

Therefore,  baaed  on  the  conclusions  of  the 
above  analysis,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The'proposad  amendment  will  not 
create  the  possibility  of  a  new  or  dinerenl 
kind  of  accident  (rem  any  accident 
previously  analyzed 

The  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  diHerent 
kind  of  accident  previously  evaluated  as  they 
only  afiect  tbe  minimum  complement  of 
equipment  necessary  for  operability  of  the 
moveable  incore  detector  system.  There  is  no 
change  in  plant  configuration,  equipment  or 
equipment  design.  No  equipment  Is  operated 
in  a  new  manner.  Thus  the  changes  will  not 
create  any  new  or  differenl  accident  causal 
mechanisms.  The  accident  analysis  in  the 
Updated  Safety  Analysis  Report  remains 
bounding. 

Therefore,  based  on  the  conclusions  of  the 
above  analysis,  the  proposed  changes  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident 

3.  The  [HOposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  will  not  involve  a 
significant  reduction  in  s  margin  of  safety. 
The  reduction  in  the  minimum  complement 
of  equipment  necessary  for  the  operability  of 
the  moveable  incore  detector  system  could 
only  impact  the  monitoring/calibration 
functions  of  the  system.  Reduction  of  the 
number  of  available  moveable  incore  detector 
thimbles  to  the  50%  level  does  not 
significantly  degrade  the  ability  of  the  system 
to  measure  core  power  distributioiu.  With 
greater  than  or  equal  to  50%  and  less  than 
75%  of  the  detector  thimbles  available,  core 
peaking  factor  measurement  uncertainties 
will  be  increased,  but  will  be  compensated 
for  by  conservative  measurement  uncertainty 
adjustments  in  the  Technical  Specifications 
to  ensure  that  pertinent  core  design 
parameters  are  maintained.  Sufficient 
additional  penalty  is  added  to  the  power 
distribution  measurements  such  that  this 
change  does  not  impact  the  safety  margins 
whic£  currently  exist.  Also,  the  reduction  of 


available  detector  thimbles  has  negli^ble 
impact  on  the  quadrant  power  tilt  and  core 
average  axial  power  shape  measurements. 
Sufficient  detector  thimbles  will  be  available 
to  ensure  that  no  quadrant  will  be 
unmonitored. 

Based  on  these  factors,  the  proposed 
changes  in  this  license  amendment  will  not 
result  in  a  significant  reduction  in  the  plant's 
margin  of  safety,  as  the  core  will  continue  to 
be  adequstely  monitored. 

Based  on  the  evaluation  above,  and 
pursuant  to  10  CFR  50.  Section  50.91. 
Northern  Slates  Power  Company  has 
determined  that  operation  of  the  Prairie 
Island  .Nuclear  Generating  Plant  in 
accordance  with  the  proposed  license 
amandment  request  does  not  involve  any 
significant  hazards  considerations  as  defined 
by  NRC  regulations  in  10  <yR  SO,  Section 
50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  sUff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 
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Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1.  Washington  County.  Nebraska 

Date  of  amendment  request:  May  31, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to  add 
a  Limiting  Condition  for  Operation 
(LCO)  for  trisodium  phosphate  (TSPl 
and  increase  the  minimum  required 
amount  of  TSP  contained  in  the 
containment  sump  mesh  baskets. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

t.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Trisodium  Phosphate  Dodecahydrate  (TSP) 
is  stored  in  the  containntent  sump  to  rmisa 
the  pH  of  the  sump  and  spray  water 
following  a  loss  of  coolant  accident  (LOCA). 
As  the  pH  of  the  water  increases,  mora 
radioactive  iodine  is  kept  in  solution  and  the 
possibility  of  airborne  radioactivity  li 


decreased-  An  additional  advantage  of  a 
higher  pH  is  the  beneficial  reduction  in 
chloride  stress  corrosion  cracking  (SOQ  of 
Bustenitic  suinless  steel  components  in  the 
containment  following  a  UXA. 

This  chemical  is  an  accident  mitigator.  not 
an  accident  initiator  in  that  it  is  not  used 
until  after  an  accident  (i.e.,  a  LOCA)  has 
occurred.  At  tbe  time  it  begiiu  to  go  into 
solution,  the  accident  has  occurred, 
containment  spray  has  been  activated  and 
water  is  collecting  in  the  contaitunent  sump. 
Therefore,  increasing  the  Technical 
SpeciHcation  (TS)  minimum  amount  of  TSP 
verified  to  be  in  containment  will  not  involve 
a  significant  increase  of  the  probability  of  an 
accident  previously  evaluated. 

The  Updated  Safetv  Analysis  Report 
(USAR).  Section  14.15.  "Loss  of  Coolant 
Accident,"  does  not  take  credit  for  a  post- 
LOCA  minimum  containment  sump  pH 
adjustment  to  7.0  for  the  iodine  removal  and 
retention  calculation  until  ten  hours  after 
initiation  of  the  event  Increasing  the  amount 
of  TSP  (based  on  recent  re-analysis)  in  the 
contaiiunent  sump  ensures  that  a  pH  greater 
than  or  equal  to  7.0  is  achieved  end  therefore 
does  not  increase  the  consequences  of  any 
accident  previously  evaluated. 

The  proposed  change  to  TS  2.3(4) 
represents  a  new  Limiting  Condition  for 
Operation  (LCO)  which  is  added  to  establish 
overall  consistency  with  the  CE  STS 
[Combustion  Engineering  Standard  Technical 
Specifications!  for  TSP  requirements.  The 
proposed  change  establishes  a  minimum  TSP 
volume  that  must  be  maintained  diuing 
operating  Modes  1  and  2  to  ensure  that  a  pH 
greater  than  or  equal  to  7.0  is  achieved 
within  four  hours  following  a  lOCA;  as  well 
as.  establishing  tiroes  for  accomplishing 
corrective  actions  should  the  LCO  not  be  met 
Therefore,  this  change  does  not  signi&canlly 
increase  the  probobiUty  or  consequences  of 
any  accident  previously  evaluated. 

The  proposed  change  to  TS  3.G(2)d(i) 
revises  the  required  surveillance  inventory  of 
the  TSP  baskets  consistent  v(iib  the 
aforementioned  calculation  to  ensure  that  a 
pH  greater  than  or  equal  to  7.0  is  achieved 
Therefore,  this  change  does  not  increase  the 
consequences  of  any  accident  previously 
evaluated. 

The  proposed  change  to  TS  3.6(2)d(iil 
moves  the  surveillance  lest  amounts  of 
chemical  and  water  used  bom  the 
Specification  to  the  Basis  section.  This 
relocation  will  not  alter  the  test  method  or 
acceptance  criteria. 

hi  Che  Basis,  the  amount  of  TSP  used  in  the 
test  is  changed  to  reflect  the  ratio  of  TSP  to 
water  that  would  be  found  in  the 
containment  sump  following  a  LOCA  The 
specified  concentration  of  boron  in  the  lest 
reflecu  the  highest  concentration  that  could 
be  found  in  the  containment  simip  following 
a  LOCA.  The  test  temperature  is  changed  to 
115  -  125*F.  which  is  well  below  tbe 
temperature  expected  to  be  found  in  the 
containment  sump  following  a  LOCA.  The 
decanting  of  the  solution  does  not  change  tbe 
intent  of  the  test  method  since  the  dissolving 
period  will  still  be  conducted  without 
agitation.  Therefore,  these  changes  do  not 
involve  a  significant  increase  in  Xhe 
probability  or  consequanoes  of  an  actadent 
previously  evaluated. 
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2.  The  proposed  chaxtga  doee  not  create  the 
poesibility  of  a  new  or  diflaraQl  land  of 
accideot  from  any  acddaot  [»«viously 
•vahieted 

TSP  is  cuzrantiy  present  in  the 
mntainmeot  sump.  The  addition  of  TSP 
eosurea  that  a  pH  graeter  than  or  equal  lo  7.0 
ia  achieved  following  a  LOCA.  The  incraaae 
in  TSP  inventory  will  be  accomplished  via  a 
roodlficatioa  to  be  Inetalled  during  the  1996 
Refueling  Outage. 

The  pcopoeed  chai^  to  TS  2.3(4) 
rapreaeois  a  new  LCO  which  is  added  to 
esteblish  ovenll  conaiateiKry  vrith  the  CE  STS 
for  TSP  requirements.  The  proposed  change 
establishes  a  minimum  TSP  volume  that 
musT  be  maintained  during  operating  Modes 
1  and  2  to  ensure  thAt  a  pH  greater  than  or 
equal  to  7.0  Is  achieved  following  a  LOCA, 
as  well  as,  establishing  corrective  action  lenn 
limits  should  the  LCO  not  be  met.  This 
proposed  change  does  not  create  a  possibility 
of  a  new  or  different  land  of  accident  from 
any  previously  analyzed. 

The  proposed  duinge  to  TS  3.6(2)d(ii) 
moves  the  surveillance  tost  amoimts  of 
chemical  and  water  used  from  the 
Specffication  to  the  Basis  section  to  be 
consistent  with  the  CE  STS.  This  relocation 
%vill  not  alter  the  test  method  or  acceptance 
crtteria.  In  the  Basis  section,  the  amount  of 
TSP  used  in  the  test  is  dunged  to  reflect  the 
ratio  of  TSP  to  water  that  would  be  found  In 
the  contaiimient  following  a  LOCA.  The 
specifled  concentratioD  of  boron  in  the  test 
reflects  the  highest  concentration  that  couJd 
be  found  in  the  containment  sump  following 
a  LOCA.  The  test  temperature  is  dianged  to 
a  range  of  115  -  125'F  which  is  well  below 
the  temperature  expected  to  be  found  in  the 
containment  sump  following  a  LOCA.  The 
decanting  of  the  solution  dews  not  change  the 
intent  of  the  test  method  since  the  dissolving 
period  will  still  be  conducted  without 
agitation.  Therefore,  these  changes  will  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

TSP  is  stored  in  the  containnteni  lower 
level  to  raise  the  pH  of  the  containment  sump 
and  recirculated  sprey  water  following  a 
IXXilA.  As  the  pH  of  the  water  increaaea, 
nxxe  radtoective  iodine  is  kept  in  aohition 
and  the  possibility  of  airborne  radioactivity 
leakage  is  decreased.  Additionally,  a  higher 
pH  has  the  bene&dal  effect  of  reducing  the 
poaalbility  of  chloride  stress  corrosion 
cracking  of  austenitic  stainless  steel 
components  in  the  containment 

The  proposed  change  to  TS  2.3(4) 
represents  addition  of  a  new  LCO  for  TSP 
requirements  during  power  operations  and 
hot  standby  consistent  with  CE  STS  This 
change  does  not  involve  a  lignificant 
reduction  in  a  margin  of  safety. 

TS  3.6(2)d(i)  requires  verification  that  a 
minimum  volume  of  TSP  is  contained  in  the 
storage  baskets  in  containment  This  change 
proposes  to  increase  that  volume  consistent 
with  the  latest  ABB/CE  calculation.  The 
increased  voiurae  will  ensure  that  the 
containment  sump,  when  filled  with  water 
fron  the  Reactor  Coolant  System.  Safety 
Injection  Refueling  Water  Tank.  Safety 


Injection  Tanks  and  Boric  Acid  Storage 
Tanks,  will  have  a  pH  greater  than  or  equal 
to  7.0  within  four  hours  following  a  LOCA. 
Therefore,  this  change  does  not  involve  a 
reduction  in  a  margin  of  safety. 

The  proposed  change  to  TS  3.e(2)d(ii) 
vrould  move  the  surveillanoe  test  amounts  of 
chemical  and  nvater  used  from  the 
Spedfication  to  the  Basis  section.  This 
relocation  is  consistent  with  the  CE  STS  and 
will  not  alter  the  test  method  or  acceptance 
criteria.  In  the  Basis,  the  amount  of  TSP  used 
in  the  test  is  changed  to  reflect  the  ratio  of 
TSP  to  water  that  would  be  found  In  the 
containment  following  a  LOCA.  The 
specified  concentration  of  boron  in  the  test 
reflects  the  highest  posi-LOCA  concentration 
that  could  be  found  in  the  containment.  The 
test  temperature  is  changed  to  a  range  of  1 15 
-  12S'F  which  is  well  below  the  temperature 
expected  to  be  found  in  the  containment 
sump  following  a  LOCA.  The  decanting  of 
the  solution  does  not  change  the  intent  of  the 
test  method  ainoe  the  dissolving  period  will 
still  be  conducted  without  agitation. 
Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  axe 
satisfied.  Therefore,  the  NRC  staff 
propoees  to  determine  that  the 
amendinent  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Claric  Library,  215 
South  ISth  Street,  Omaha.  Nebraska 
68102 

Attorney  for  licensee:  Peziy  D. 
Robinson,  Winston  &  Strawn,  1400  L 
Street,  NW..  Washington,  DC  20005- 
3502 

NRC  Project  Director:  William  H. 
Bateman 

Omeha  Public  Power  District,  Docket 
No.  90-265.  Fort  Calhoan  SUUon,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  July  15, 
1906 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
allow  the  use  of  either  zircaloy  or 
ZIRLO  cladding  and  add  a  reference  to 
Westingfaouse  Topical  Report,  WCAP- 
12810.  June  1990. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  incneae  in  the  [nobebility  or 
consequences  of  an  accident  previously 
evaluaited. 

The  proposed  revision  to  TS  4.3.2  is  based 
on  improved  STS  4.2  of  NUREG-t432.  ZIRLO 
is  similar  in  chemical  compoaition,  physical 


and  mechanical  properties  to  Zircaloy-4,  but 
features  improved  conosion  performance  and 
dimensional  stability.  These  characteristics 
ensure  that  fuel  rod  cladding  integrity  and 
fuel  assembly  structural  integrity  are 
maintained.  Fuel  aseemblies  manufactured 
with  ZIRLO  clad  fuel  rods  meet  the  same 
design  bases  requirements  as  Fuel  assemblies 
manuhctuted  with  Zircaloy-4  cladding  and 
the  regulatcwy  requirements  of  lOCFR  50.46 
are  applicable  to  either  material. 

No  concerns  have  been  identified 
pertaining  to  reactor  operation  with  a  con 
comprised  of  fuel  aseemblies  manufactured 
with  Zircaloy-4  clad  rods  and  fuel  assemblies 
manufactured  with  ZIRLO  clad  rods.  ZIRLO 
dad  fuel  rods  do  not  require  a  change  to  the 
PCS  [Fort  Calhoun  Station]  reload  design  and 
safety  analysis  limits.  Radiological 
eonsequences  of  previously  evaluated 
acddents  are  not  increased  because  the  saJiBty 
analysis  doee  i»edictions  are  not  sensitive  to 
the  type  of  cladding  material  used.  The 
proposed  limited  substitution  of  zirconium 
alloy  or  stainleaa  steel  filler  rods  In 
accordance  with  NRC-approved  fuel  rod 
configurations  will  allow  leaking  fuel  rods 
(or  potential  leaicers)  to  be  removed 
Therefore,  the  radiological  consequences  of 
acddents  previously  evaluated  in  the  PCS 
Updated  Safety  Analysis  Report  (USAR)  are 
not  increased  by  this  change. 

The  revisions  to  TS  4.3.2  listed  above  will 
not  result  in  a  change  to  any  of  the  process 
variables  that  might  initiate  en  acddent  or 
affect  the  radiological  release  for  an  acddent 
The  operating  limits  will  not  be  changed  and 
the  analysis  methods  to  demonstrate 
operation  within  the  limits  will  remain  in 
accordance  with  NRC-approved 
methodology.  There  are  no  physical  changes 
to  the  plant  associated  with  the  change  to  TS 
4.3.2  other  than  the  changes  to  the  fuel 
assemblies.  Therefore,  this  revision  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  safety 
analysis  to  be  perfbnned  for  each  cycle  will 
continue  to  demonstrate  compliance  with  all 
fuel  safety  design  bases. 

The  proposed  revision  of  TS  4.3.2  is 
supported  by  Westinghouse  Topical  Report, 
WCAP-126tO.  "VANTAGE  +  Fuel  Assembly 
Report,"  dated  June  1990  (Westinghouse 
Proprietary).  This  topical  report  describes  the 
fuel  rod  design  bases,  criteria  and  models, 
which  are  affected  by  the  use  of  ZIRLO 
cladding.  Consequently,  WCAP- 12610  is 
proposed  for  addition  to  tbe  list  of  analytical 
methods  located  in  TS  5.9.5b  that  are  used 
to  determine  tbe  core  operating  limits. 

Based  on  the  above  discussion,  these 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
acddent  previoualy  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibili^  of  a  new  or  different  kind  of 
acddent  horn  any  accident  previously 
evaluated. 

Fuel  assemblies  manufactured  with  ZIRLO 
dad  fuel  rods  must  meet,  original  design 
criteria  and  thus  they  wUl  not  be  an  initiator 
for  any  new  or  diSiarent  kind  of  acddent.  All 
design  and  performance  criteria  will 
continue  to  be  met  by  fuel  assemblies 
manufactured  with  ZIRLO  clad  fuel  rods  and 


no  new  single  failure  mechanisms  have  been 
found. 

The  use  of  fuel  assemblies  manufactured 
with  ZIRLO  cladding  does  not  involve  any 
alterations  to  plant  equipment  or  procedures 
that  would  introduce  any  new  or  unique 
operational  modes  or  accident  precuracvs. 
The  substitution  of  zirconium  alloy,  stainless 
steel  filler  rods,  or  lead  test  assemblies  for 
fuel  rods  will  be  limited  to  NRC-approved 
fiiel  rod  configurations.  Therefore,  the 
poesibility  of  a  new  or  dlHerent  kind  of 
acddent  from  any  accident  previously 
evaluated  is  not  created  by  diis  change. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  use  of  fiiel  assemblies  manufactured 
«vith  ZIRLO  dad  rods  does  not  change  the 
proposed  PCS  reload  design  and  safety 
analysis  limits.  The  normal  operating 
conditions  allowed  for  in  the  Technical 
Specifications  will  be  taken  into 
consideration  for  the  use  of  these  fuel 
assemblies.  For  each  cycle  reload  core,  the 
fuel  assemblies  will  be  evaluated  using  NRC- 
approved  reload  design  methods  to  include 
consideration  of  the  core  physics  analysis 
peaking  factors  and  core  average  linear  heat 
rate  effects. 

NRC-approved  methods  will  also  be  used 
to  analyze  each  configuration  of  drconium 
alloy  or  stainless  steel  filler  rods  in  fuel 
assemblies  to  demonstrate  continued  safe 
operation  within  the  limits  that  assure 
acceptable  plant  response  to  accidents  and 
transients.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Claric  Ubrary,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  Perry  D. 
Robinson.  Winston  &  Strawn.  1400  L 
Street.  N.W..  Washington.  DC  20005- 
3502 

NRC  Project  Director:  William  H. 
Bateman 

Power  Attthority  of  The  Slate  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No^  3, 
Westchester  County,  New  York 

Date  of  amendment  request  June  21, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  frequency  of  instrument 
channel  calibrations  in^Table  4.1-1. 
"Minimum  Frequencies  for  Checks, 
Calibrations  and  Test  of  Instrument 
Channels"  to  accommodate  operation 
with  a  24-raonth  operating  cycle. 

Basis  for  propom  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  operation  with  the  proposed 
license  amendment  involve  a  si^iificant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated? 
Response: 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated  The  proposed  changes  are  being 
made  to  extend  the  calibration  frequency  to 
24-months  for  the: 

Pressurizer  Pressure;  Accumulator  Level 
and  f^ressura;  andVolume  Control  Tank 
Level. 

These  changes  are  being  made,  using  the 
guidance  of  Generic  Letter  91-04,  to 
accommodate  a  24-montb  opereting  cycle. 
The  proposed  changes  in  the  calibration 
fiequencies  do  not  involve  any  plant 
hardware  changes  (other  than  alarm 
adiustments)  or  the  way  the  systems 
function.  The  results  of  the  instrumentation 
drift  analysis,  loop  accuracy/set  point 
calculations  end  the  evaluation  of  channel 
uncenainties  indicate  the  calibrations  can  be 
safely  extended  to  acconunodate  the  24- 
month  operating  cycle. 

The  four  pressurizer  pressure  channels  are 
used  for  high  and  low  pressure  protection 
(le.,  reactor  trip  and  safety  injection)  and  for 
overpower-ovettemperature  protection.  Three 
of  the  pressure  channels  are  also  used  for 
pressure  control  and  compensation  signals 
for  rod  control.  Pressurizer  pressure 
indication  is  also  provided  in  the  control 
room  for  use  during  norma!  operation  and 
while  using  the  EOPs  (emergency  operating 
procedure).  The  loop  accuracy/ setpoint 
calculations  confirm  that  sufficient  margin 
exists  twtween  the  pressurizer  high  and  low 
pressure  reactor  trip,  low  preasurirar 
pressure  SI  [safety  injection),  and 
overtemperature  delta-tempereture  analytical 
limits  and  the  existing  field  trip  settings 
based  on  an  extended  calibration  interval.  A 
small  increase  in  pressuriaer  pressure  normal 
indication  uncertainty  due  to  increased 
sensor  drift  is  within  the  readability  of  the 
indicator  and  has  been  incorporated  into  the 
[K«ssuri2er  pressure  initial  conditions  used 
in  the  evaluation  of  channel  uncertainties 
(Reference  15)  [see  application  dated  June  21. 
1996).  The  post-occidont  indication 
unceriointies  remain  bounded  by  the  existing 
uncertainties  used  in  the  EOPs.  Assurance 
that  the  RPS  [reactor  protection  system)  and 
ESF  [engineered  safety  feature] 
instrumentation  and  protection  logic  relays 
will  functim  as  required  is  also  provided  by 
cm-line  surveillance  (channel  checks 
perfbnned  each  shift  and  quarterly  channel 
functional  tests)  that  are  designed  to  detect 
potential  instrument  failures  and  verify 
Operability  of  pressurizer  pressiuB  channels. 

Water  level  and  pressure  in  each 
accumulator  is  monitored  by  two  redundant 
channels  designed  to  provide  indication  in 
the  control  room.  High  and  low  level  alarm 
functions  alert  the  operator  lo  initiate 
operations  to  maintain  the  accumulator  wrater 
volume  or  pressure  within  the  Technical 


Specifications  limits.  The  level  and  pressure 
instnmientation  do  not  provide  an  active 
protective  or  control  function  and  are  not 
required  to  mitigate  an  accident  condition. 
The  level  (or  vomnw)  and  pressure  limits  m 
important  since  they  are  initial  conditions 
assumed  in  the  safety  analysis.  The  loop 
accuracy/setpoint  calculations  for 
accimiulator  level  and  pressure  ware  updalad 
to  include  conservative  values  for  30-m<mlh 
calibration  uncertainties  using  Westinghouse 
sensor  drift  values  and  extrapolated  vendOT 
specified  uncertainties  for  rack  and 
indicating  components  consistent  with 
industry  methods.  The  increased  indicator 
uncertainty  has  been  evaluated  for  both  input 
parameters  (accumulator  level  and  pressure) 
assumed  for  the  LOCA  [loss-of-coolam 
accident)  end  Containment  Integrity  events 
(Reference  15)  and  a  non  significant  increase 
in  both  the  peak  clad  temperature  and 
containment  pressure  was  identified 

The  volume  control  tank  (WCT)  level 
instrumentation  is  not  required  to  mitigate 
the  consequences  of  an  accident.  The 
instrumentation  provides  control  room 
indication  and  initiates  automatic  actions  of 
the  chemical  and  volume  control  system 
(e.g.,  diverts  letdown  to  the  holdup  tanks  oo 
high  level,  initiates  makeup  on  low  level, 
changes  the  charging  pump  suction  on  low 
low  level).  The  loop  accuracy/ setpoint 
calculation  for  VCT  level,  updated  based  on 
the  increased  drift  and  uncertainty, 
determined  that  the  existing  setpoints  remain 
valid  to  ensure  the  WCT  instrumentation  can 
perform  the  required  design  function. 

2.  Does  operation  with  the  proposed 
license  amendment  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated? 

Response: 

The  proposed  changes  do  not  crsete  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  Tbe 
proposed  changes  extend  the  calibration 
£r«quenc>'  to  24  months  for  the  Pressurizer 
Pressure,  Accinnulalor  Pressure  and  Level, 
and  Volume  Control  Tank  Level 
instrumentation  lo  accommodate  a  24-montb 
operating  cycle.  The  proposed  changes  in 
calibration  frequencies  do  not  involve  any 
plant  hardware  changes,  nor  do  they  change 
the  way  that  the  systems  function. 

The  extension  of  the  calibration  and 
surveillance  test  intervals  were  ev'alusled  and 
the  results,  docimiented  in  Reference  15. 
indicate  that  the  calibrations  can  be  safely 
extended  to  accommodate  the  24-month 
operating  cycle.'  _ 

3.  Does  operation  with  the  proposed 
license  amendment  involve  a  significant 
reduction  in  a  margin  of  safety? 

Response: 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  extend  the  calibration 
frequency  to  24  months  for  the  Pressuhzer 
Pressure,  Acciunuiator  Pressure  and  Level, 
and  Volume  Control  Tank  Level 
instrumentation  to  accommodate  a  24-month 
operating  cycle- 

The  proposed  changes  result  in  an 
increased  instrument  channel  uncartainljf  fix 
the  pressurizer  pressure.  An  evaluation 
(Reference  15)  has  determined  that:  all 
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cumnt  cycle  9  safety  analyiU  Limits  baaed 
oo  pressurizer  presture  uncertointiM  mnain 
bounding  for  axlendad  lurveillance  IntervmU 
(high  and  low  pressure  trips);  the  safety 
•naiysifi  limits  for  Kl  (a  constant  used  in  the 
overteraperature  |DELTA|  T  trip  satpoint) 
remain  applicable;  and.  Engioeered  Safety 
Feature  Actuation  System  trip  settings  baaed 
on  preasurizer  pressure  uncerteinly  remain 
bounding  (low  pressure  safety  iniectian). 
.■    The  propoeed  changes  reaull  in  an 
increased  instrument  channel  uncertainty  for 
the  accumulator  level  and  pressure.  An 
evaluation  (Reference  15)  has  determioed 
that  inaeasiag  the  uncertainty  results  in  non- 
significmt  (defined  by  10  CFR  50.4e(aM3Mi) 
as  less  than  50°F)  increases  in  the  total  peek 
clad  temperature  [less  than  3S*F)  for  the  large 
break  and  small  break  LOCA  but  the  values 
remain  well  within  regulatory  acceptance 
criteria.  The  evaluation  also  determined  that 
the  peak  calculated  pressure  in  containment 
tiollowing  a  LOCA  would  increase  due  to  the 
lower  bound  on  pressure  and  the  higher 
bound  on  volume  in  the  accumulators.  An 
assessment  of  the  approximate  effect  on  the 
peek  containment  pressure  determined  that 
the  Technical  Specification  integrated  leak 
rate  testing  value  of  42.43  psig  (the  licensing 
basb  peak  pressure)  remains  bounding. 

The  proposed  changes  result  in  an 
increased  instrument  channel  uncertainty  for 
the  VCr  level  but  there  are  no  changes  to  any 
margins  of  safety  because  this 
instrumentation  supports  a  control  function. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Marline  Avenue.  White  Plains.  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columhus  Circle.  New  York. 
New  York  10019. 

NBC  Project  Director:  jocalyn  A. 
Mitchell.  Acting  EKrector 

Sttotbent  California  Edison  Company, 
el  al..  Docket  No.  50-206,  San  Onofira 
Nuclear  Generating  SUtion.  Unit  No.  1» 
San  Diego  Coonty.  California 

Date  of  amendment  request: 
December  22, 1995 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
San  Onofre  Unit  1  License  Condition  to 
delete  a  reference  to  License  Condition 
2.C(4)  from  License  Ondition  2.D.  This 
change  is  being  requested  to  eliminate  a 
reporting  requirement  for  violations  of 
the  physical  protection  plans  that  is 
redundant  to  reporting  requirements  in 
10  CFR  73.71  and  10  CFR  73  Appendix 
G. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
iuue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  according 
to  this  proposed  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  The  proposed  change  is  considered  an 
administrative  change.  It  has  no  impact  on 
the  f»t>bability  or  consequences  of  any  of  the 
accidents  previously  evaluated.  This  rhuwy 
revises  License  Condition  2.D  to  remove  the 
burden  of  duplicate  reporting  requirements. 
This  change  does  not  affect  the  physical 
protection  program  as  previously  approved 
by  the  Nuclear  R^ulatory  Commission 

A  reporting  requirement  in  License 
CorKlition  2.D  is  being  revised  to  remove  the 
reference  to  License  Condition  2.C(4)  for  the 
physical  protection  program-  The  reporting 
requirements  for  the  physical  protection 
program  ere  located  in  the  regulations,  10 
CFR  73.71  and  10  CFR  73  Appendix  G. 

TberefoTB,  the  prolMbility  and 
consequences  of  an  accidently  previously 
evaluated  are  not  affected  by  these  proposed 
changes. 

2.  Will  operation  of  the  fecility  according 
to  this  proposed  change  create  the  possibility 
ofa  new  or  di Cerent  kind  of  accident  from 
any  accident  previously  evaluated. 

No.  This  proposed  change  is  considered  an 
administrative  change.  It  has  no  impact  on 
equipment,  systems,  or  structures  such  that 
a  new  or  difiierent  kind  of  accident  is  created. 
This  change  revises  License  Condition  2.D  to 
remove  duplicate  and  unnecessary  reporting 
requirements  for  the  physical  protection 
program.  There  is  no  change  associated  with 
the  implementation  and  maintenance  of  the 
physical  protection  program  as  previously 
approved  by  the  NRC 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  acddeni  from  an  accident 
previously  evaluated  is  not  created. 

3.  Will  operation  of  the  facility  according 
to  this  proposed  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  This  proposed  change  is  considered  an 
administretive  change  only;  It  has  no  impact 
on  the  margin  of  safety  a.«ociated  with  the 
physical  protection  program.  This  change 
revises  License  Condition  2.D  to  remove 
duplicative  and  unnecessary  reporting 
requirements  for  the  physical  protection 
pro-am.  The  maintenance  and 
implementation  of  the  physical  protection 
program  is  not  affected  by  this  change. 

Therefcwe.  there  will  not  be  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the  . 
analysis  of  the  licensee  and.  based  on 
this  review,  it  appears  that  the  three 
standards  of  S0.92[c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Main  Library.  University  of 
California,  P.O.  Box  19557.  Irvine, 
California  92713 


Attorney  for  licensee:  James  A. 
Beoletto,  Esquire,  Southern  California 
Edison  Company,  P.O.  Box  800, 
Rosemead,  California  91770 

NBC  Project  Director.  Seymour  H. 
Weiss 

Southern  California  Ediaon  Company, 
el  al.,  Docket  No.  50-206.  San 
OnofreNuclear  Generating  Station,  Unit 
No.  1.  San  Diego  County,  California 

Date  of  amendment  request:  March 
13,1996 

Description  of  amendment  request: 
The  proposed  change  would  revise  San 
Onofre  Unit  1  License  Condition  2.D  in 
the  Operating  (Possession  Only)  License 
to  remove  a  reporting  requirement  that 
is  redimdant  (o  reporting  requirements 
in  10  CFR  50.72  and  50.73. 
Additionally,  the  proposed  change 
would  make  administrative  and 
editorial  changes  in  the  Permanently 
Etefueled  Technical  Specifications, 
which  constitute  Appendix  A  of  the 
Operating  [Possession  Only)  License. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  ID  CFR  5G.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  according 
to  this  proposed  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  San  Onofre  Nuclear  Generating 
Station,  Unit  1  (SONGS  1)  has  been 
permanently  shut  down  with  its  reactor 
defueled  and  spent  fuel  from  the  reactor 
stored  in  the  spent  fuel  pool.  The  proposed 
change  will  not  modify  any  of  the  existing 
plant  configurations,  controls,  procedures,  or 
Permanently  Dofueled  Technical 
Specifications  (PDTS)  requirements 
necessary  to  assure  the  integrity  and  safe 
operetion  of  the  spent  fuel  pool. 

The  requested  change  to  License  Condition 
2.D  will  result  in  not  requiring  violatioru  of 
the  PDTS  to  be  reported  based  on  License 
Condition  2.D.  The  basis  for  this  change  is 
that  all  types  of  reportable  events  applicable 
to  a  defueled  plant  are  covered  by  10  CFR 
50.72  and  50.73,  which  SONGS  1  is  required 
to  implement.  Any  other  reporting 
requirements  imposed  through  a  license 
condition  are  redundant  to  reporting 
requirements  contained  in  10  CFR  50.72_and 
50.73.  Therefore,  this  change  is 
administrative. 

The  requeeted  changes  to  the  PDTS  are  also 
administrative  in  nature.  They  consist  of 
changes  to  reOect  the  current  nuclear 
organization  and  responsibilities,  modify 
administrative  requirements  relating  to  the 
Onsite  Review  Committee,  modify  a 
requirement  relating  to  Final  Safety  Analysis 
Report  documentation  using  NRC  guidance, 
and  make  editorial  corrections  and 
improvements  in  the  text.  Since  these 
changes  are  administrative,  they  have  no 
eHect  on  the  accidents  previously  evaluated. 


Therefwe,  opeimtion  of  the  bcility  in 
accordance  with  this  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accidently 
previously  evaluated. 

2.  Will  operation  of  the  facility  according 
to  this  proposed  change  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

No.  The  propoeed  changes  do  not  alter  the 
design.  configuiBtion,  or  method  of  operation 
of  the  plant  The  changes  to  License 
Condition  2.D  and  the  PDTS  are 
administrative  or  editorial. 

Therefore,  operation  of  the  facility  in 
accordance  with  this  proposed  change  vrill 
not  create  the  poesibiUty  of  a  new  or  difHsrent 
Idnd  of  accideot  from  any  accident 
[veviously  evaluated. 

3.  Will  operation  of  the  focility  according 
to  this  proposed  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  changes  do  not  alter  the 
design,  configuration,  or  method  of  operation 
of  the  plant  Since  the  proposed  change*  are 
administrative  or  editorial,  the  existing  plant 
safety  margins  are  not  reduced. 

Therefore,  operation  of  the  facility  in 
accordance  with  this  proposed  change  will 
not  involve  a  significant  reduction  in  a 
musin  of  safety. 

l%e  NRC  staff  has  reviewed  the 
analysiB  of  the  licensee  and.  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c}  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideratibn. 

Local  Public  Document  Boom 
location:  Main  Library.  University  of 
California,  P.O.  Box  19557.  Irvine, 
California  92713 

Attorney  for  licensee:  James  A. 
Beoletto,  Esquire,  Southern  California 
Edison  Company.  P.O.  Box  800. 
Rosemead.  Califomia  91770 

NBC  Project  Director:  Seymour  H. 
Weiss 

Sonthera  CaUfbrnia  Edison  Company, 
et  al.,  Docket  Noa.  50-361  and  50-362, 
San  Onofre  Nudear  Generating  Station, 
Unit  Noa.  2  and  3.  San  Diego  County. 
California 

Date  of  amendment  requests:  May  29. 
1996 

Description  of  amendment  requests: 
The  licensee  proposes  to  revise 
improved  Technical  Specification  (TS) 

^.5.1,  "Safety  Injection  Tanks  (SITs),"  to 

"'  increase  the  minimum  boron 
concentration  in  the  safety  infection 
tanks  from  1850  parts  per  million  (ppm) 
to  2200  ppm.  This  TS  change  is  being 
requesteid  to  support  the  planned 
increase  in  the  operating  cycle  length. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
isatia  of  no  significant  hazards 


consideration,  which  is  presented 
below; 

1.  The  [woposed  change  does  not  involve 
a  significant  increase  in  the  probebilitv  or 
consequences  of  an  accident  previously 
evaluated. 

Southern  California  Edison  (Edison)  is 
increasing  the  minimum  boron  concentration 
to  maintain  the  ability  of  the  Safety  Injectioa 
Tanks  (SITs)  to  perfonn  their  intended  safety 
function  consistent  with  the  Increese  In  fuel 
enrichment  up  to  4.8  weight  percent  (w/o) 
UFanium-235  and  changing  the  burnable 
poison  from  B4C  to  Erbia  (Erbium-Oxide 
EriO)  and  fuel  mixture)  to  increase  the  length 
of  the  operatiiig  cycle.  Inoeasing  the 
minim iw  boron  coocsntratioa  in  the  SITs 
will  maintain  the  ability  of  the  Emergency 
Core  Cooling  System  (BXS)  to  control  core 
reactivity  during  and  following  an  accident 
No  change  is  being  made  to  the  design  of 
the  safety  infection  system.  Consequently, 
there  will  be  no  impact  on  the  probability  of 
Lnitisting  an  accident  which  has  lieen ' 
previously  evaluated. 

Increasing  the  boron  concentration  in  the 
SITs  will  ensure  the  ability  of  this  system  to 
mitigate  the  accidents  for  which  it  is 
required.  No  other  accident  conditions, 
design  conditions.  Technical  Specifications. 
or  Technical  Specification  Bases  are  affected 
by  this  proposed  change  in  boron 
concentration. 

Therefore,  the  operation  of  the  facility  in 
accordance  with  this  proposed  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  is  no  change  in  plant  design  or 
operational  methodology  imposed  by  the 
increase  in  SIT  boron  concentration.  This 
increase  in  boron  concentration  is  required 
because  Edison  is  increasing  the  fuel 
enrichment  up  to  4.B  w/o  Uranium-235  and 
changing  the  burnable  poison  from  BX  to 
Erbia  to  achieve  a  longer  cycle  length. 
Tberefore.  additional  n^ative  reactivity  is 
required  at  the  beginning  of  the  fuel  cycle  ba 
these  alternate  coolant  sources. 

Edison  believes  this  change  in  the  SIT 
minimum  boron  concentration  limit  is,  in 
essence,  an  administrative  change.  The  SITs 
are  filled  from  the  refueling  water  storage 
tank  CRWST).  which  has  s  technical 
specification  minimum  boron  concentration 
requirement  of  23SO  ppm.  Edison  maintains 
the  RWST  boron  concentration  higher  than 
the  minimum  limiL  As  a  result,  for  the  past 
several  years  the  SIT  boron  concentration  has 
been  approximately  2500  ppm.  even  though 
the  lochnical  specification  lower  limit  is 
1850  ppm.  The  maximum  boron 
concentration  limit  is  not  being  changed. 
Increasing  the  SIT  minimum  boron 
concentration  limit  of  the  technical 
specification  narrows  the  existing  operating 
band,  and  maintaining  the  boron 
concentration  between  2200  ppm  and  2800 
ppm  will  Iteep  the  boron  concentration 
between  the  current  band  of  1850  ppm  to 
2800  ppm.  Therefore,  changing  the  SIT  . 
minirnum  boron  concentration  from  1850 


ppm  to  2200  ppm  does  not  involve  a  physical 
change  to  the  plant 

Therefore,  the  operation  of  the  facility  in 
accordance  with  this  propoeed  change  does 
not  create  the  possibility  of  a  new  or  dlffierent 
kind  of  accident  frcan  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
With  the  increase  in  fuel  enrichment  up  to 
4.8  w/o  Uranium-235  and  changing  the 
burnable  poison  from  BX  to  Erbia  to  increaae 
the  length  of  the  operating  cycle,  iocreasing 
tba  minimum  bcHon  concentration  in  the 
SITs  is  required  to  maintain  the  cuxrast 
mar^ns  of  safety. 

The  calculations  %vere  performed  to  ensure 
the  core  remains  subcritical  (i.e., 
conservatively  1%  shutdown)  with  the 
proposed  boron  concentration.  In  addition  to 
the  conservative  assumptions  used  in  the 
calculation.  50  ppm  was  added  to  the  results. 

Therefore,  the  operation  of  the  facility  in 
accordance  with  this  proposed  change  does 
not  involve  e  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  thai  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
iocotron;  Main  Library.  University  of 
Califomia.  P.  O.  Box  19557.  Irvine. 
California  92713 

Attorney  for  licensee:  T.  E.  Oubre. 
Esquire,  Southern  California  Edi^n 
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Soutbeni  Naclear  Operating  Compuiy* 
Inc.,  Docket  Nos.  50-34a  and  50-364. 
loaeph  M.  Farley  Nadear  Plant  Units 
1  and  2.  Houston  County.  Alabama 

Date  of  amendments  request:  lime  12, 
1996 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  reactor  core  safety  limits. 
Overtemperalure  delta  T  (OTETT)  and 
Overpressure  delta  T  (OPDT)  reactor 
trip  setpoints  and  allowable  values,  and 
the  power  distribution  limits  associated 
with  implementation  of  Relaxed  Axial 
Offset  Control  (RAOC)  and  Fq 
surveillance.  The  proposed  amendments 
also  include  changes  to  the  Bases 
associated  with  these  specifications  and 
surveillances. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  ^>tt  ptopo0M  sahty  Ibnlts,  rMctor  bip 
aetpoiiin,  HNF  [high  nmitron  flux]  satpoints 
fior  MSSVs  Imain  stecmiine  lafety  vaJws]  out 
of  wrvics,  FIdelUlH  for  LOPAK  How 
parasitic],  and  RAOC  strategy  changes  do  not 
inczvaae  the  pcobabiLity  of  coDsequencaa  of 
an  acdde&t  ptwiouity  svaluatad  in  Iha 
FSAR  innal  Safety  Analyaia  Raportl.  The 
con  aafaty  limita  and  trip  aetpainta  ware 
detamiined  using  the  NRC  reviewed  and 
approved  DNB  Ideparture  from  nucleate 
boUlngJ  methodologiea.  namely  RTDP.  and 
approved  DNB  conelatiooa.  No  new 
parfannancB  requirements  are  being  impoaed 
on  any  system  or  component  in  order  to 
support  the  revised  core  limits.  Overall  plant 
integrity  ts  not  reduced.  The  DNB  sensitive 
transients  that  are  protected  by  (OPDT]  and 
[OTDTI  were  reanalyzed  or  evaluated.  The 
DNB  design  criterion  continues  to  be  loeL 
Nona  of  theae  clianges  directly  initiate  an 
Kcident;  therefcue,  llie  probability  of  an 
accident  haa  not  increased.  No  new 
parlormaooe  requirements  are  impoaed  on 
any  safety-related  equipment  The  accapUnca 
ariteria  for  the  reanalyse*  coatiinie  to  be  met; 
therefore,  the  "^■*n*'^*T''T  of  acddects 
previously  evaluated  in  the  FSAK  are  not 
sigoiffcantly  changed.  All  dose  conaaquencea 
have  been  evaluated  for  these  changes  and  all 
acceptance  limits  continue  to  be  met  All 
salaiT  analyaes  that  use  the  reviaed  lOTDT) 
and  [OPDT1  setpointa  continue  to  meet  all 
acceptance  criteria.  [Loes-of-coolant  acddent] 
LOCA  aiulyses  are  not  affected  by  any  of 
these  propoaed  changes. 

2.  The  proposed  Technical  Specifications 
changes  do  not  create  the  possibility  of  a  new 
OF  different  kind  of  accident  than  any 
accident  already  evaluated  in  the  FSAR.  No 
new  accident  scenarios,  failure  mechanisms 
or  limiting  single  failures  are  introduced  aa 

a  result  of  the  propoaed  changes.  The 
proposed  Technical  Specifications  changea 
have  no  adverse  eSects  on  any  safMy-related 
system  and  do  not  challenge  the  perfonnance 
cr  integrity  of  any  safety-related  system.  The 
DNB  design  criterion  continues  to  be  met 
The  use  of  the  revised  core  limits,  reector  trip 
selpoints  and  RAOC  have  been  shown  to 
allow  FNP  (Farley  Nuclear  Plant]  to  operate 
in  a  safe  configuration.  Therefore,  the 
poaaibility  of  a  new  or  di%rent  kind  of 
accident  is  not  created. 

3.  The  proposed  Technical  SpeciScationa 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety.  All  accident 
analysis  acceptance  criteria  continue  to  be 
met  The  DNB  deaign  criterion  renuina 
unchanged.  The  DNBR:  Ideparture  from 
nudsete  boiling  ratio]  design  limit  valuaa 
have  not  changed.  Therefore,  the  DNB  deaign 
limit  values  associated  with  the  DNB 
methodology  and  correlations,  upon  which 
the  Technical  Specifications  changea  ate 
besad,  do  not  result  in  a  significant  reduction 
is  the  margin  of  safety  becauae  the  DNB 
design  criterion  continues  to  be  met  The 
proposed  revisions  to  the  Technical 
Specifications  result  in  an  operating 
configuration  consistent  with  the  analytic 
aaaumptiona  (Including  LOCA  analyses)  used 
to  tons  the  basea  of  the  Technical 
Specifications. 

The  NRC  stafihas  ravierwed  the 
bcensee's  analysis  and.  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  deteimine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loco]  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306,  1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201 

NRC  Project  Director.  Herbert  N. 
Beriww 

Soatfaan  Nndear  Operating  Company, 
lac.  Docket  No*.  SO-348  and  50-364, 
|oe^  M.  Farley  Nadev  Plant,  Units 
1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  June  20, 
1996 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Technical  Specific^ations  (TS) 
to  incorporate  the  requirements  of  10 
CFR  Part  50,  Appendix  J.  Option  B.  The 
Afiministrative  Controls  portion  would 
be  revised  to  establish  and  reference  a 
"Contaiimient  Lealcage  Rate  Testing 
Program"  in  acx^nlance  with  the  NRC's 
Regulatory  Guide  1.163  d^ted 
September  1995. 

Basis  for  proposed  no  significant 
ha2ards  consideration  determination: 
As  required  by  10  CFR  S0.91(a),  the 
licensee  has  provided  its  analysis  of  the 
isstie  of  no  signifiiiant  hazards 
consideration,  which  is  presented 
below: 

1.  The  propoeed  changes  do  not  Involve  a 
significant  Increase  in  the  probability  of 
conaaquencea  of  an  accident  previoualy 
evaluated.  The  proposed  changes  provide  a 
mechanism  within  the  TS  for  implementing 
a  pasfannance-faeaed  leakage  rate  test 
piugiam  which  ma  promulgatad  by  the 
revision  to  10  C7K  IPatt]  50  to  incorporate 
Option  B  to  Appendix ).  The  proposed 
changes  do  not  involve  any  physical  or 
opentional  changes  to  structures,  systems  or 
components.  The  proposed  TS  Limiting 
Conditions  for  Operation  (LCO)  are 
coosiatent  with  10  CFR  (Part]  50,  Appendix 
J  tequilenients  and  are  equivalent  to  the 
current  LCO  requirements.  The  current  safisty 
analyses  and  safety  design  basis  for  the 
accident  mitigation  functions  of  the 
contaiiunent  the  airlocks,  and  the 
contaiiunent  isolation  valves  are  maintained. 
Since  the  allowable  containment  leakage  is 
still  maintained  within  the  analyzed  limit 
assumed  in  the  accident  analyses,  there  is  no 
adverse  elEact  on  either  onsile  or  oHsite  doae 
ooaaequences.  Purthennore,  containment 
leakage  is  not  an  accident  initiator. 
Therefore,  these  changes  will  not  increase  the 
probebility  or  conaequencea  of  an  accident 
previoualy  evaluated. 


2.  The  pn>poaed  changea  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  horn  any  accident  previoualy 
analyzed.  The  proposed  changes  do  not 
involve  any  physical  or  operational  changes 
to  structures,  systems  or  components.  No 
new  bilure  mechanisms  beyond  those 
already  considered  in  the  current  plant  safety 
analyses  are  introduced.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
Extending  Type  A,  B,  and  C  teat  intervals 
6om  those  currently  provided  in  the  TS  to 
those  provided  for  in  10  CFR  [Part]  50 
Appendix  J,  Option  B  slightly  Increases  riak 
due  to  an  Increased  likelihood  of  -  ' 
containm,:at  leakage  corresponding  to  the 
increased  testing  intervals.  However,  this  is 
somewhat  compensated  by  the  correaponding 
risk  reduction  benefits  received  bom  the 
reduction  in  component  cycling,  stress,  and 
wear  associatad  with  the  Increased  intervals. 
When  considering  the  total  integrated  risk, 
which  includes  ell  analyzed  accident 
sequences,  the  additional  risk  aiaociated 
with  increasing  test  intervals  Is  negligible. 

The  NRC  letter  to  NEI  (Nuclear  Energy 
Institute)  dated  November  2, 1995,  recognizes 
that  changes  similar  to  the  proposed  rhangw 
at  FNP  (Farley  Nuclear  Plant]  are  required  to 
implement  Cation  B  of  10  (7R  (Part)  SO, 
Appendix  ).  In  NUREG-1493,  "Performance- 
Baaed  Containment  Leak-Teat  Program," 
dated  September  1995.  which  Cotms  the  basis 
for  the  Appendix  J  revision,  the  NRC 
(X>ncludes  that  adoption  of  perf ormance- 
besed  test  intervals  for  Appendix  ]  testing 
will  not  significantly  reduce  the  margin  of 
sajety.  The  containment  leak  rate  data  and 
component  perfomoance  history  at  FNP  are 
consistent  with  the  conclusions  reached  in 
NURBG-H93  and  NEI  94-01.  Thus,  the 
propoaed  liceiue  amendments  do  not  involve 
a  significant  reduction  in  a  margin  of  safety 
and  will  continue  to  support  the  regulatory 
goal  of  ensuring  an  essentially  leek-tight 
contaiiunent  botmdary. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideratian. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Batch  and  Bingham,  Post 
Office  Box  308,  1710  Sixth  Avenue 
North.  Birmingham,  Alabama  35201 

NRC  Project  Director:  Hetbert  N. 
Berkow 
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Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  IHuminating  Company,  Docket 
No.  50-34S,  Davie-Baaee  Nnclear  Power 
Statku,  Unit  No.  1,  OtUwa  County, 
Ohio 

Date  of  amendment  request:  May  28. 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  test  interval  for  Technical 
Specification  (TS)  3/4.3.1.1.  Reactor 
Protection  System  Instnmientatioo  from 
monthly  on  a  staggered  test  basis  to 
semiannually  on  a  staggered  test  l)asis 
for  the  control  rod  drive  trip  breakers 
and  the  reactor  trip  module  logic. 
Additionally,  the  proposed  amendment 
would  increase  the  test  interval  from 
monthly  to  semiannually  for  the  output 
logic  of  the  anticipatory  reactor  trip 
system  (ARTS)  instrumentation  as 
specified  in  TS  3/4.3.2.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below: 

(1) 

Operation  of  the  DBNPS  in 
accordance  with  the  proposed  Ucense 
amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Increasing  the  surveillance  interval 
will  not  affect  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated  since  performance  of  the 
surveillance  test  only  ensines 
operability  of  the  particular  trip 
fimction  at  the  time  of  the  test.  The 
licensee  evaluated  the  maintenance 
history  and  surveillance  test  results  of 
the  control  rod  drive  trip  breakers, 
reactor  trip  module  logic,  and  ARTS 
output  logic  to  show  these  components 
have  consistently  met  their  design  and 
operational  requirements  over  the  past  8 
years. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  modify 
or  affect  system  design,  fimction, 
operation,  or  manner  of  testing. 

(3)  Involve  a  significant  reduction  in 
a  margin  of  safety. 

The  licensee  has  performed  a 
reliabiUty  evaluation  that  indicates 
insignificant  change  in  reactor  trip 
system  unavailability  and  a  reduction  in 
the  potentia)  for  spurious  trips  resiUting 
from  testing  which  support  the 


conclusion  that  a  significant  leductitm 
in  a  margin  of  safety  will  not  occur. 

Based  on  the  NRC  staff  review,  it 
appears  that  the  three  standanls  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo.  William 
Carlson  Library.  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  Ohio  43606 

Attorney  for  licensee:  jay  E.  Silberg. 
Esquire.  Shaw,  f^ttman.  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037 

NRC  Project  Director:  Gail  H.  Marcus 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No,  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request:  June  28, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  for 
shutdown  margin  to  allow  calculational 
determination  of  the  highest  worth 
control  rod.  Editorial  changes  are  also 
included. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFTt  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  During  refueling,  maintenance  may  be 
performed  on  either  the  control  rods  or  the 
control  rod  drive  mechanisms.  (Controls,  such 
as  rehjeling  interlocks,  are  provided  to  assure 
inadvertent  criticality  does  not  occur  during 
this  maintenance.  There  are  no  proposed 
revisions  to  these  controls  except  to  lower 
the  threshold  for  applicability,  which 
constitutes  a  more  restrictive  change. 

These  controls  also  continue  to  assure  that 
the  new,  higher  minimum  shutdown  margin 
is  maintained  to  ensure  the  reactor  can  be 
returned  to  a  subcritical  condition  should  an 
inadvertent  criticality  occur.  The  proposed 
alternate  calculational  method  for  highest 
worth  control  rod  has  additional 
conservatism  to  account  for  any  uncertainties 
in  the  calculation  and  provides  equivalent 
margin.  Therefore,  this  change  will  not 
significantly  increase  the  probability  or 
consaquenoss  of  any  previoualy  analyzed 
accident 

(2)  The  proposed  change  does  not 
necessitate  a  physical  alteration  of  the  plant 
in  that  no  new  or  difierent  type  of  equipment 
will  be  installed.  The  propMed  change  does 
propose  a  higher  minimum  shutdown  margin 
and  a  lower  threshold  of  applicability  for 
CRD  (control  tod  drive]  maintenance,  both  of 
which  are  more  restrictive.  The  propoaed 
change  will  provide  effective  methods  to 
preserve  the  safety  functions  associated  with 
the  prevention  or  automatic  mitigation  of 


deaign  basis  accidents.  Thus,  this  change 
does  not  create  the  possibility  of  a  new  cr 
different  kind  of  accident  from  any  accident 
previotisly  evaluated. 

(3)  The  proposed  changes  to  the  onnirols 
provided  to  allow  control  rod  witfadnwal  far 
the  purposes  of  maintenance  are  moie 
restrictive  and  thus  preserve  the  safiaty 
functions  associated  with  the  prevention  or 
automatic  mitigation  of  design  basis 
accidents.  The  addition  of  a  higher  minimum 
shutdown  margin  requirement  and  the 
proposed  calculational  alternative  for  highest 
worth  rod.  does  not  decrease  any  of  the  safety 
controls  or  hmctions  to  prevent  inadvexlent 
criticalities  and  providea  equivalent  or  higher 
margins.  Therefore,  this  change  will  not 
significantly  reduce  a  margin  of  sabty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro.  VT  05301 

Attorney  for  licensee:  R.  K.  Gad,  IB, 
Ropes  and  Gray,  One  International 
Place,  Boston,  MA  02110-2624 

NRC  Project  Director  Jocelyn  A. 
Mitchell.  Acting  Directorboro,  VT  05301 

Wisconsin  Public  Service  Coiporatian, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin- 

Dote  of  amendment  request:  July  3. 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Kewaimee  Nuclear  Power  Plant 
(KNPP)  Technical  Specification  (TS) 
Section  4.2.b.  "Steam  Generator  Tubes." 
to:  revise  the  plugging  criteria  for  tubes 
in  the  tubesheet  crevice  region;  add  new 
inspection  criteria  (or  tubes  evaluated 
using  the  new  plugging  criteria;  add 
definitions  of  terms  used  in  the  new 
plugging  criteria;  and  add  reporting 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazanls 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below; 

1.  Operation  of  the  KNPP  in  accordance 
with  the  proposed  Ucense  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  conseguences  of  an  accident 
previously  evaluated. 

The  revised  plugging  criteria  ensure  that 
tubes  in  the  tubesheet  with  indication(s)  are 
sufficiently  inspected  and  evaluated  and.  if 
necessary,  rolled  to  meet  the  proposed 
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•ooeptanc*  critaria  bsaed  oo  ths  new 
dafiiiJUotts  of  ■cceptable  distance  botwaen 
th«  indication  and  the  rollsd  ana.  With 
sufficiant  dUtanca  between  the  indication(a) 
and  the  hard  roiled  region  of  the  tube  in  the 
tubeifaeet.  tube  rupture  probability  and  the 
cooaequencea  of  tube  rupture  are  the  same  as 
pieviousiy  analyxed  Additionally,  the 
potential  for  lealcage  is  within  previously 
analyzed  limits. 

2.  The  propoaed  license  amendment 
nquaat  does  not  create  the  posaibiUty  of  a 
new  or  different  Idnd  of  accident  horn  any 
accident  previously  evaliiated. 

Implementation  of  the  propoeed  tube 
plugging  criteria  and  proposed  inspection 
acceptance  criteria  based  on  the  propoeed 
definitions  does  not  introduce  any  significant 
changes  to  the  plant  design  bssis.  Use  of 
these  criteria  will  not  introduce  a  mechanism 
that  will  result  in  an  accident  initiated 
outside  of  the  tubesbeet  crevice  region.  Any 
hypotheticai  accident  as  e  result  of  tube 
indications  in  the  tubeaheet  crevice  region  of 
the  tube  will  be  bounded  by  the  existing  tube 
rupture  analysis.  Therefbre,  application  of 
the  revised  acceptance  criteria  for 
indication(i)  within  the  tubesbeet  crevice 
region  will  not  creete  the  poeaibility  of  a  new 
or  difiarent  kind  of  accident. 

3.  The  proposed  licenae  anwndmeot  does 
not  involve  a  significant  reduction  in  the 
mairgin  of  safety. 

The  use  of  the  proposed  inspection  (sriteria 
and  tube  plugging  acceptance  criteria  will 
maintain  the  integrity  of  the  tube  bundle 
commensurate  with  the  i^ujrementa  of 
Regulatory  Guide  l.iZl  under  normal  and 
postulated  accident  cotxditiofis.  The  safety 
hclors  used  in  verification  of  the  strength  of 
tube(s]  evaluated  under  the  new  plugging 
oiteha  are  consistent  with  the  safety  fectors 
in  the  ASME  Boiler  and  Pressure  Vaasel  Code 
used  for  steam  generator  design.  The  leak 
testing  acceptance  criteria  are  baaed  on  the 
primary-to-secondary  leakage  limits  in  the 
TSs  and  the  Updated  Safety  Analysis  Report 
accident  analyses  will  be  maintaiiMd. 
Therefore,  the  proposed  TS  change  will  not 
lasult  in  a  significant  reduction  in  the  margin 
of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.g2(c) 
are  satisfied.  Therefore,  the  NRC  stak 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  txinsideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
CoMn  Library,  2420  Nicolet  Drive, 
Green  Bay,  Wisconsin  54311-7001 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Laidner,  P.  O. 
Box  1497,  Madfson.  Wisconsin  53701- 
1497 

A/BC  Project  Director:  Gail  H.  Marcus 


Pmioasly  PnbUilied  Noticas  Of 
CoBsidaration  Of  Imunce  Of 
Amandmaali  To  FaciUly  Operatiiig 

'  If Prwpnait  Mn.<lgwHlr««t 

Hazank  Conaideraiion 
IManBiiutian.Asd  Opportunity  For  A 
Bearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Kagiiter  on  the  day  and 
page  cited.  This  noticn  does  not  extend 
the  notice  period  of  the  original  notice. 

Northeast  Utilities  Service  Company, 
Deckel  Na  50-336.  Millstone  Nuclear 
Power  Sudan.  Unit  No.  2,  New  London. 
Connecticat 

Date  of  amendment  request:  July  3, 
19g6Brief 

Description  of  amendment  request: 
llie  proposed  amendments  wotUd 
provide  a  one-time  change  to  Technical 
Specification  3.9.1,  "Refueling 
Operations,  Boron  Concentration."  Tlie 
proposed  change  would  remove  the 
requirement  that  the  boron 
concentration  in  all  filled  portions  of 
the  Reactor  Coolant  System  be 
"uniform." 

Date  of  publication  of  individual 
notice  in  Federal  Register.  July  11, 1996 
(61  FR  36583) 

Expiration  date  of  individual  notice: 
August  12, 1996 

Location  Public  Document  Room 
location:  Leajning  Resources  Center, 
Three  Rivers  rnmmnnity-Tftrhniral 
College,  574  New  London  Ttunpike, 
Norwich,  Connecticut  and  the  Wateford 
Library,  ATTN:  Vinee  Juliano,  49  Rope 
Ferry  Road,  Waterford,  Coimecticut 

Soothera  Califbniia  Edison  Company, 
el  al.,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  Connty. 
Califomia 

Date  of  application  for  amendment: 
June  3, 1996.  as  supeneded  by 
application  dated  Jime  25, 1996 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  Technical  Specifications 
3.3.11,  "Post  Accident  Monitoring 
Instrumentation,"  and  5.5.2.13,  "Diesel 
Fuel  Oil  Testing  Program."  The 


amendment  would  reinstate  provisions 
of  the  current  San  Onofre  Nuclear 
Generating  Station,  Unit  Nos.  2  and  3 
technical  specifications  that  were 
revised  as  part  of  Amendment  Nos.  127 
and  116.  Tliese  amendments  adopted 
the  recommendations  of  NUREG-1432, 
"Standard  Technical  Specifications 
Combustion  Engineering  Plants." 

Date  of  individual  notice  in  Federal 
Reglstar:  July  2, 1996  (61  FR  34452) 

Expiration  date  of  individual  notice: 
August  1,  1996 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.O.  Box  19557,  Irvine, 
Califomia  92713 

Washington  Public  Power  Supply 
System.  Docket  No.  50-397,  Nuclear 
Praiect  No.  Z.  Benton  CkHuily, 
WaaUngton 

Date  of  application  for  amendment: 
April  25, 1995 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  add  a  reactor  water  cleanup 
system  high  blowdown  containment 
isolation  trip  function  and  associated 
limiting  condition  for  operation  and 
surveillance  requirements. 

Dote  of  individual  notice  in  Federal 
Ragialer:  June  28. 1996  (61  FR  33777) 

Expiration  date  of  individual  notice: 
July  29, 1996 

Local  Public  Document  Room 
location:  Richland  Public  Library.  955 
Noithgate  Street.  Richland.  Washington 
99352 

WaaUnglan  Public  Power  Supply 
System.  Docket  No.  50-397,  Nuclear 
Prafect  No.  2.  Benton  County. 
Washington 

Date  of  application  for  amendment: 
Jtme  6. 1995,  as  supplemented  by  letter 
dated  April  22, 1996. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  make  administrative  and 
editorial  changes  to  Section  6.0  of  the 
technical  spoafications  for  WNP-2.Date 
of  individtial  notice  in  Federal  Register 
June  28. 1996  (61  FR  33779) 

Expiration  date  of  individual  notice: 
July  29,  1996 

Local  Public  Document  Room 
location:  Richland  PubUc  Library,  955 
Noithgate  Street,  Richland.  Washington 
99352 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  pubhcation  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
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complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
finriinga  as  lequiied  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  (^nsideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Rogisler  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  era  51.22.  Therefore,  pureuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  dicumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  dociiment  rooms  for  the 
paiticiilar  facilities  involved. 

Carolina  Power  ft  Light  Company. 
Docket  No.  50-261,  H.  B.  Robinson 
Sleam  Electric  Plant.  Unit  No.  2. 
DarUnglon  County.  South  Carolina 

Date  of  application  for  amendment: 
March  29, 1996. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  (TS)  to  add  an  allowance 
to  complete  a  TS-requiiod  surveillance 
within  24  hours  of  discovery  of  a  missed 
Sitrveillance  in  accordance  with  the 
guidance  of  Generic  Letter  (GL)  87-09. 
"Sections  3.0  and  4.0  of  the  Standard 
Technical  Specifications  (STS)  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements." 

Date  of  issuance:  July  8. 1996 

Effective  dote:  July  8. 1996 

Amendment  No.  170 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  'Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register.  May  Z2,  1996  (61  FR  2S669) 
The  Coimnission's  related  evaluation  of 
the  amendment  is  contained  in  a  Saiisty 
Evaluation  dated  July  8, 1996.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  HaitsviUe  Memorial  Library, 
147  West  College  Avenue.  HaitsviUe, 
South  Carolina  29550 

Dnke  Power  Company,  el  al..  Docket 
Noa.  50-413  and  50-414.  Catawba 
Nuclear  SUtion.  Units  1  and  2.  Yoric 
County,  South  Carolina 

Date  of  application  for  amendments: 
November  2. 1994 

Brief  description  ofamendments:'ni.e 
amendments  delete  the  content  of 
Appendix  B.  "Enviroimiental  Protection 
Plan  (EPP)  (Nonradiological),"  and 
modify  License  Condition  2.C(2)  to 
delete  that  portion  which  refers  to  the 
EPP. 

Date  of  issuance:  July  8. 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  149  and  143 

Facility  Operating  Ucense  Nos.  NPF- 
35  and  NPF-5Z:  Amendments  revised 
the  Environmental  Protection  Plan  and 
License  Conditions. 

Date  of  initial  notice  in  Federal 
Register  May  22, 1996  (61  FR  25702) 
The  Conunission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  8.  1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Enteigy  Operationa.  Inc.  System 
Energy  Resources,  Inc.  South 
Miaaissippi  Electric  Power  Association. 
and  Missisaippi  Power  &  Light 
Company,  Docket  No.  50-416.  Grand 
Golf  Nuclear  SUtion.  Unit  1.  Claiborne 
County,  Mississippi 

Dote  of  application  for  amendment: 
April  IB,  1996 

Brief  description  of  amendment:  The 
amendment  deleted  a  restriction  on  the 
24-hour  emergency  diesal  geneittor 
operation  test  in  Surveillance 
Requirement  3.8.1.14  of  the  Technical 
Specifications  for  the  Grand  Gulf 
Nuclear  Station,  Unit  1.  The  deletion 
allows  the  test  to  also  be  conducted 
during  power  operation  (i.e.,  during 
Modes  1  and  2).  instead  of  the  currant 
requirement  to  only  conduct  the  test 
when  the  plant  is  shut  down. 

Date  of  issuance:  ]\x\y  15, 1996 

Effective  date:  July  15. 1996 


Amendment  No:  124 

Facility  Operating  License  No.  NPF- 
29:  Amendment  revises  the  Terhniral 
Specifications. 

Dots  of  initial  notice  in  Fader*! 
Register:  May  8. 1996  (61  FR  20847)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  15, 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Locoi  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  220  S.  Commerce  Street, 
•Natchez.  MS  39120. 

Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Entergy  Mississippi.  Inc.  Docket 
No,  SO-416.  Grand  Gulf  Nuclaar 
Station.  Unit  1,  OaibonM  County, 
Missisaippi 

Date  of  application  for  amendment: 
May  6, 1996 

Brief  description  of  amendment:  The 
amendment  reflects  that  the  cuune  of 
Mississippi  Power  ft  Light  Company 
(MP&L)  has  been  changed  to  Entergy 
Mississippi.  Inc.  The  amendment 
revises  (Sperating  License  No.  NPF-29 
and  the  Antitrust  Conditions  for  the 
Grand  Gidf  Nuclear  SUtion,  Unit  1     - 
(GGNS)  to  (1)  add  the  phrase  "(now 
renamed  Entergy  Mississippi,  Inc.)",  (2) 
replace  the  name  of  Mississippi  Power 
ft  Light  Company  (MPftL)  by  the  name 
Entergy  Mississippi.  Inc.,  and  (3) 
replace  a  footnote  by  the  statement: 
"Amendment  125  resulted  in  a  name 
change  for  Mississippi  Power  ft  Light 
Company  (MPftL)  to  Entergy 
Mississippi,  Inc.". 

Date  of  issuance:  July  16, 1996 

Effective  date:  July  16. 1996 

Amendment  No:  125 

Facility  Operating  Ucense  No.  NPF- 
29.  Amendment  revises  the  operating 
license. 

Date  of  initial  rmtice  in  Federal 
Register  June  5, 1996  (61  FR  28613) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  SafiBty 
Evaluation  dated  Jtily  16, 1996.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Libraiy,  220  S.  Commerce  Street, 
Natchez,  MS  39120. 

Florida  Power  and  Light  Company,  el 
al..  Docket  No.  50-335  St.  Lucie  Plant. 
Unit  No.  1,  SL  Lucie  County,  Florida 

Date  of  application  for  amendments: 
June  1, 1996 

Brief  description  of  amendments: 
Revise  Technical  Specifications  to 
reflect  reduced  reactor  coolant  system 
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flows  resulting  from  increased 
percentage  of  plugged  steam  generator 
tubes. 

Date  of  Issuance:  July  9. 1996 

Effective  Date:  July  9, 1996 

Amendment  Nos.:  14S 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Fadaral 
Kegiater:  June  7. 1996  (61FK29140J.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  9, 1996.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3Z09  Virginia  Avenue,  Fort 
Pierce,  Florida  349S4-9003 

Florida  PoMrer  and  Light  Company, 
Docket  Nos.  50-2S0  and  50-251,  Turkey 
Poiiit  Plant  Units  3  and  4,  Dads  CouBly, 
Florida 

.  Date  of  application  for  amendments: 
July  2B,  1995 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  to  allow  operation  with 
up  to  plus  or  minus  18  steps  of  rod 
misalignment  at  or  below  90  percent 
power. 

Date  of  issuance:  July  12, 1996 

^fective  date:  July  12, 1996 

Amendment  Nos.  186  and  laOFadlity 
Operating  Licenses  Nos.  OPR-31  and 
DPR-41:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Kogister:  September  13, 1995 
(60FR47616)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  12, 1996.ND  si^iificant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 

GPU  Noclear  Cofponliaa,  el  al., 
Docka<  No.  50-219,  Oystar  Creek 
Nuclear  Generating  Station,  Ocean 
Covnty,  New  Jersey 

Date  of  application  for  amendment: 
May  7, 1996  (TSCR  247) 

Brief  description  of  amendment:  The 
amendment  adopts  the  provisions  of  the 
Standard  Technical  Specifications, 
NUREG-1433,  Rev.  1  which  clarify 
surveillance  requirement  applicability 
and  allow  a  maximum  period  of  24 
hours  to  complete  a  surveillance 
requirement  upon  discovery  that  the 
surveillance  has  been  missed. 

Date  of  Issuance:  July  15. 1996 

Effective  date:  July  15, 1996 

Amendment  No.:  185 


Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  June  5, 1996  (61  FR  28615). 
The  Commission's  related  evaluation  of 
this  amendment  Is  contained  in  a  Safety 
Evaluation  dated  July  15, 1996.  No 
significant  hazards  consideratim 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street.  Toms  River,  NJ  08753 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company  Delmarva 
Power  and  Light  Company,  and 
Atlantic  Qty  Electric  Company,  Docket 
Nos.  50-277  and  SO-278,  Peach  Bottom 
Atomic  Power  Station,  Unit  Nos.  2  and 
3,  York  County,  Pennsylvania 

Dale  of  application  for  amendments: 
December  21. 1995 

■  Brief  description  of  amendments:  The 
amendments  modify  the  Peach  Bottom 
Atomic  Power  Station  Units  2  and  3 
Facility  Operating  Licenses  to  provide 
for  elimination  of  outdated  or 
superseded  material  regarding,  among 
other  things,  environmental  monitoring 
and  modifications  to  the  low  pressure 
coolant  injection  system,  and  for  making 
the  FOLs  for  both  units  consistent. 
ZJOte  of  issuance:  July  15, 1996 
Effective  date:  Units  2  and  3,  as  of  the 
date  of  issuance,  to  be  implemented 
within  30  days. 
Amendments  Nos.:  215  and  220 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-5e:  The  amendments 
revised  the  Facility  Operating  Licenses. 

Date  of  initial  notice  in  Federal 
Register  March  13,  1996  (61  FR  10396) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  15, 1996.No 
significant  hazards  consideraUon 

rmments  received:  No 
Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Public  Seprice  Electric  ft  Gas  Company, 
Docket  No.  50-311,  Salem  Nuclear 
Generating  Station,  Unit  No.  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
May  7, 1996,  as  supplemented  June  14, 
1996 

Brief  description  of  amendment:  The 
amendment  made  a  one-time  change  to 
Technical  Specification  3/4.7.6, 
"Control  Room  Emergency  Air 
Conditioning  System,"  which  permits 


refueling  of  Unit  2  with  the  Control 
Room  Emergency  Air  Conditioning 
System  (CREACS)  inoperable  in  Modes 
5  and  6.  This  change  will  expire  after 
the  completion  of  the  Control  Room  and 
CREACS  upgrade,  currently  in  progress, 
and  the  restart  and  entry  into  Mode  4  of 
Unit  2  from  the  current  outage. 

Date  af  issuance:  )u\y  10, 1996 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  30  days. 

Amendmetit  No.  165 

Facility  Operating  License  No.  DPR- 
75:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  22.  1996  (61  FR  25710) 
The  Cocnmission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  10, 1996.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem,  New  Jersey 
08079 

Public  Service  Electric  ft  Gas  Company, 
Docket  No*.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
April  22, 1996,  as  supplemented  June 
12,1996 

Brief  description  of  amendments:The 
amendments  change  the  Technical 
Specifications  to  implement  10  CFR  Part 
50,  Appendix  J,  Option  B.  for  the  Type 
A  test  by  referring  to  Regulatory  Guide 
1.163,  "Performance  Based  C^ntaiiunent 
Leakage-Test  Program." 

Date  of  issuance:  July  11, 1996 

Effective  date:  Both  units.  As  of  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendment  Nos.  184  and  166 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  8, 1996  (61  FR  20856)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  11, 1996.No 
significant  hazards  consideration 
conunents  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Southern  Nuclear  Operating  Company, 
Inc.,  Alabama  Power  Company,  Docket 
Nos.  50-348  and  50-364,  Joseph  M. 
Farley  Nuclear  Plant,  Units  1  and  2, 
Houston  County,  Alabama 

Date  of  application  for  amendments: 
)une  24, 1996 

Brief  description  of  amendments:  The 
amendments  approve  a  unit  cycle 
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specific  [Unit  1,  Cycle  14  and  Unit  2, 
Cycle  11)  Technical  Specification 
change  to  Note  4  of  Table  4.3-1  that 
permits  continued  operation  of  both 
Farley  units  without  performing  the 
required  surveillance  of  the  manual 
safety  injection  input  to  the  reactiv  trip 
circuitry  for  the  current  operating  cycle 
until  the  next  unit  shutdown,  following 
which,  this  testing  has  to  be  performed 
prior  to  entering  Mode  2. 
Dote  o/ issuance;  July  19, 1996 
Effective  date:  July  19, 1996 
Amendment  Nos.:  120  and  112 
Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  'The  amendments  revised 
the  Technical  Specifications.Public 
conunents  requested  as  to  proposed  no 
significant  hazartls  consideration:  Yes. 
(61  FR  34880  dated  July  3, 1996).  The 
notice  provided  an  opportunity  to 
submit  comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opporttinity 
to  request  a  hearing  by  August  2, 1996, 
but  indicated  that  if  the  Conunission 
makes  a  final  no  significant  hazards 
consideration  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  a  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
July  19, 1996. 

Local  Public  Doctunent  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Stiwt,  P.O. 
Box  1369,  Dothan,  Alabama 

Union  Electric  Company,  Docket  No. 
50-483,  C:allaway  Plant,  Unit  1, 
Callaway  County,  Miasouri 

Date  of  application  for  amendment: 
January  2,-1996,  as  supplemented  by 
letter  dated  April  12, 1996. 

Brief  description  of  amendment:  The 
amendment  would  revise  TS  3.9.4  and 
its  associated  Bases  to  allow  the 
containment  persoimel  airlock  doors  to 
be  open  during  core  alterations  and 
movement  of  irradiated  fuel  in 
containment. 

Date  of  issuance:  July  15, 1996 

Effective  date:  July  15, 1996,  to  be 
implemented  within  30  days  of  the  date 
of  issuance. 

Amendment  A/o.;  114 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  14,  1996  (61  FR 
5819).  The  April  12, 1996.  supplemental 
letter  provided  clarifying  information 
and  did  not  change  the  original  no 


significant  hazards  consideration 
determinatioiLThe  Conunission's 
related  evaluation  of  the  amendmeirt  is 
contained  in  a  Safety  Evaluation  dated 
July  15, 199e.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  6S251. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Veinon,  Vermont 

Date  of  application  for  amendment: 
April  4, 1996 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  regarding  secondary 
containment  int^rity  including 
addition  of  required  actions  in  the  event 
secondary  containment  integrity  is  not 
maintained  when  required.  It  also 
requires  surveillance  of  the  secondary 
containment  isolation  valves  under  the 
licensee's  in-service  testing  program. 

Date  of  issuance:  ]uly  10. 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  147 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  8, 1996  (61  FR  20859)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  10, 1996No 
'  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro.  VT  05301 

Dated  al  RockvUle.  Maryland,  this  24th  day 
of)uly  1996. 

For  the  Nuclear  Regulatory  Commiaslon 
Steven  A.  Vaija,  Dtndor, 
Division  of  Reactor  Projects  -  Vtl  Office  of 
Nuclear  Reactor  Regulation 
(Doc.  96-19317  Filed  7-30-95;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMSSiON 

(Ral.  No.  IC-22097;  FHa  No.  812-4892] 

Continental  Asaurance  Company,  at  al. 

July  25, 1996. 

AOENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemptions  imder  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


APnjCANTS:  Continental  Assurance 
Company  ("CAC"),  Valley  Forge  Ute 
Instirance  Company  ("VFL,"  together 
with  CAC,  the  "Companies"), 
Continental  Assurance  Company 
Variable  Life  Separate  Account  ("CAC 
Account").  Valley  Forge  Life  Insurance 
Company  Variable  Life  Separate 
Account  ("VFL  Account"),  and  CNA 
Investor  Services,  Inc. 
RB^ANT  1*40  ACT  SECTIONS:  Sections 
6(c),  27(a)(3),  27(c)(2),  and  27(e),  and 
Rules  6e-3(T)(b)(13)(ii).  6e- 
3(T)Cb)(13)(vii),  6e-3(T)(c)(4)(v),  and 
27e-l  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  them  or  any  other  variable  Uie 
insurance  separate  accoimt  estabUsbed 
in  the  future  by  the  Companies  ("Future 
Accounts,"  collectively  with  the  CAC 
Account  and  the  VFL  Account,  the 
"Accounts")  to  support  certain  flexible 
premium  variable  life  insurance  policies 
offered  currentiy  or  in  the  future 
through  the  Accounts  (collectively. 
"Pohcies")  to:  (1)  deduct  from  premium 
payments  received  under  the  Policies  a 
charge  that  is  reasonable  in  relation  to 
each  Company's  increased  federal  tax 
burden  related  to  the  receipt  of  such 
premium  payments  that  results  from  the 
application  of  Section  848  of  the 
Internal  Revenue  Code  of  1986,  as 
amended,  ("Code");  (2)  deduct  sales 
charges  from  premium  payments 
received  in  coiwection  with  Policies  in 
a  manner  that  results,  in  some  instances, 
in  sales  charges  on  subsequent  premiimi 
payments  exceeding  sales  charges  on 
prior  premium  payments;  (3)  compute 
sales  surrender  charges  on  such 
premium  payments  in  a  manner  that 
results,  in  some  instances,  in  sales 
surrender  charges  on  subsequent 
premium  payments  exceeding  sales 
surrender  charges  on  prior  premium 
payments:  and  (4)  refrain  from  sending 
owners  of  Policies  a  written  notice  of 
certain  refund  and  withdrawal  rights. 
FIUNO  date:  The  appUcation  was  filed 
on  February  14. 1996. 
HEARINQ  OR  NOTIFICATION  Of  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  16, 1996  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nat\u« 
of  the  vmter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
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Persona  who  wish  to  be  notified  of  a 
hearing  may  request  noti&calion  by 
writing  to  the  Secretaiy  of  the  SEC. 
AOOOESSES:  Secretary.  SEC.  450  Fifth 
Stieet.  N.W.,  Washington.  D.C.  20549; 
Applicants.  Donald  M.  Lowiy.  Esq., 
Senior  Vies  President  and  General 
Counsel.  CNA  Insurance  Companies, 
CNA  Plaza,  43  South.  Chicago.  Illinois 
60685. 

FOR  FURTVCn  MFOMMTXM  CONTACT: 
Edward  P.  Macdonald,  Staff  Attorney,  or 
Wendy  F.  Friedlander.  Deputy  Chief. 
Division  of  Investment  Management 
(Office  of  Insurance  Pnxlucts).  at  (202) 
942-0670. 

SUPPLEMEMTARV  MF0WMAT10N:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  th«  Public  Reference  Branch  of 
the  SEC 

Applicants'  Raptviaatatioaa 

1.  CAC.  a  stock  life  insurance 
company  organized  under  th6  laws  of 
Illinois  in  1911,  has  been  a  registered 
investment  adviser  since  1966.  CAC  is 
authorized  to  transact  business  in  all  50 
states,  the  District  of  Columbia,  all 
provinces  of  Canada.  Guam.  Puerto 
Rico,  and  the  U.S.  Virgin  Islands.  CAC 
is  a  wholly-owned  subsidiary  of 
Continental  Casualty  Company,  all  of 
the  voting  securities  of  which  are  owned 
by  CNA  Financial  Corporation,  a 
Delaware  corporation.  Loews 
Corporation,  a  publicly  traded  Delaware 
corporation,  owns  a  ma^rity  of  the 
outstanding  voting  securities  of  CNA 
Financial  Corporation. 

2.  VFL.  a  stock  life  insurance 
company  organized  under  the  laws  of 
Peimsylvania  in  1956,  is  authorized  to 
transact  business  in  the  District  of 
Columbia,  Puerto  Rico,  Guam  and  all 
states  except  New  York.  Valley  Forge  is 
a  wholly-owned  subsidiary  of  CAC. 

3.  The  CAC  Accoimt  was  established 
by  CAC  as  a  separate  accouBt  pursuant 
to  Illinois  insurance  law  on  January  30, 
1996,  to  be  a  funding  medium  for 
variable  life  insurance  contracts.  The 
CAC  Account  is  registered  as  a  unit 
investment  trust  with  18  subaccounts, 
each  of  which  invests  exclusively  in  the 
shares  of  a  designated  investment 
portfolio. 

4.  The  VFL  Account  was  established 
by  VFL  as  a  separate  account  under 
Pennsylvania  insurance  law  on  October 
18. 1995.  to  be  a  fimding  medium  for 
variable  life  insurance  contracts.  It  is 
registered  as  a  unit  investment  trust 
with  18  subaccounts  each  of  which 
invest  exclusively  in  the  shares  of  a 
designated  investment  portfolio. 

5.  CNA  Investor  Services.  Inc..  an 
affiliate  of  the  Companies.  i«  the 


principal  underwriter  of  the  Polidas.  It 
is  registered  under  the  Securities 
Exchange  Act  of  1934  as  a  broker-dealer 
and  is  a  member  of  the  National 
Association  of  Securities  Dealers.  Inc. 

6.  The  Policies  are  flexible  premium 
variable  life  insurance  contracts.  The 
Companies  will  deduct  1.25%  from 
each  premium  payment  of  the  Policies 
to  cover  each  Company's  federal  income 
tax  costs  attributable  to  the  amount  of 
premium  received. 

7.  The  Companies  will  deduct  a  sales 
charge  from  each  premium  payment. 
For  Policy  years  1  through  10  the  sales 
charge  is  4%  of  premium  payments 
made  in  that  PoUcy  year,  up  to  the  target 
premium  payment'  for  the  initial 
specified  amount.  For  Policy  years  11 
and  later,  the  sales  charge  is  2%  of 
premium  payments  made  in  that  Policy 
year,  up  to  the  target  premium  payment 
for  the  initial  specified  amount.  The 
target  premium  payment  is  an  amount 
of  premium  payments,  computed 
separately  for  each  increment  of 
specified  amount  under  a  Policy,  used 
to  compute  sales  charges  and  surrender 
charges.  Any  premium  payments 
received  in  excess  of  the  target  premium 
payment  for  the  specified  amount  in  any 
year  are  not  subject  to  a  sales  charge. 

8.  If  the  Policy  owner  increases  me 
specified  amount,  a  target  premium 
payment  is  established  for  the  Increase. 
Therefore,  there  is  a  target  premium 
payment  for  each  increment  of  specified 
amount  and  the  Companies  deduct  the 
sales  charge  from  premium  payments 
attributable  to  an  increase.  For  purposes 
of  computing  and  deducting  sales 
charges,  all  premium  payments  made 
after  an  increase  in  specified  amount  are 
apportioned  to  each  increment  of 
specified  amount  on  the  basis  of  the 
relative  guideline  annual  premium 
payments,  as  defined  in  Rule  6e- 
3(T1(c)(8),  for  each  such  increment.  For 
the  first  ten  12-montb  periods  following 
an  increase  in  specified  amount,  the 
charge  is  4%  of  premium  payments 
made  in  that  12-month  period 
attributable  to  the  increase,  up  to  the 
target  premium  for  the  increase.  For 
subsequent  12  Policy  month  periods, 
the  sales  charge  is  2%  of  premium 
payments  made  during  the  12  month 
period  attributable  to  the  increase  up  to 
the  target  premium  for  the  increase. 

9.  If  an  owner  surrenders  the  Policy, 
makes  a  withdrawal,  decreases  the 
specified  amount,  or  if  the  Policy  lapses. 


*  A  tai^  pr«inium  payniant  is  an  unouni  of 
pnmiuni  abovm  in  the  Policy  thai  is  basad  on  the 
insured's  age  sex.  ma  ciass.  the  specified  emounl 
under  Ibe  Policy,  and  cwuin  assumptions  made  by 
the  Companies.  It  is  new  ]mi%»  than  11m 
cnrresponding  guidaUns  annual  pmnium  payment 
under  a  Policy. 


each  Company  may  deduct  a  surrender 
charge  fitjm  any  Policy  value.  The 
surrender  charge  has  two  components: 
an  administrative  surrender  charge  and 
a  contingent  deferred  sales  charge 
("CDSC'). 

10.  The  CDSC  in  connection  with  the 
initial  specified  amount  is  calculated  in 
Policy  years  1  through  6  based  on 
premiimi  payments  up  to  the  target 
premium.  Specifically,  the  CDSC  is  34% 
of  premium  payments  made  in  the  first 
Policy  year  up  to  the  target  premiimi 
payment  for  the  initial  specified 
amount,  and  33%  of  premium  payments 
made  in  each  of  Policy  years  2  through 
6  up  to  the  target  premium  payment  for 
the  initial  specified  amoimt  in  each 
such  year  until  the  total  CDSC  equals 
100%  of  a  single  target  premium 
payment  of  the  initial  specified  amount. 

1 1.  The  CDSC  in  connection  with  the 
initial  specified  amount  during  the  first 
two  Policy  years  will  not  exceed  the 
sum  of:  (1)  26%  of  the  first  guideline 
annual  premium  payment  for  the  initial 
specified  amount,  (2)  6%  of  the  second 
guideline  annual  premium  payment  for 
the  initial  specific  amount,  and  (3)  5% 
of  all  additional  premiimi  payments 
attributable  to  the  initial  specified 
amount 

12.  After  the  first  six  Policy  years,  the 
total  surrender  charge  in  connection 
with  the  initial  specified  amount  to 
which  a  Poficy  may  be  subject  is 
reduced  on  a  Policy  year  basis.  The  total 
surrender  charge  decrease  10%  per  year 
from  80%  of  total  surrender  charges  in 
PoUcy  year  7  to  no  charge  in  Policy 
years  15  and  later. 

13.  If  the  initial  specified  amount  is 
decreased  during  the  first  fourteen 
Policy  years,  the  surrender  charge 
imposed  will  equal  the  portion  of  the 
total  surrender  charge  that  corresponds 
to  the  percentage  by  which  the  initial 
specified  amount  is  decreased.  In  the 
event  of  a  decrease  in  the  initial 
specified  amoimt.  the  pro-rated 
surrender  charge  will  be  allocated  to 
each  subaccount  and  to  the  fixed 
account  based  on  the  proportion  of 
PoUcy  value  in  each  subaccount  and  in 
the  fixed  account.  A  surrender  charge 
imposed  in  connection  with  a  reduction 
in  the  initial  specified  amoimt  reduces 
the  remaining  surrender  charge  that  may 
be  imposed  in  connection  with  a 
surrender  of  a  Policy. 

14.  The  surrender  charge  is  computed 
and  assessed  separately  for  the  initial 
specified  amount  and  for  each  increase 
in  specified  amount.  Only  the  CDSC 
component  of  the  surrender  charge, 
however,  is  assessed  in  connection  with 
an  increase  in  specified  amount.  For 
purposes  of  computing  and  assessing 
the  CDSC  attributable  to  an  increase  in 
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specified  amount,  all  premiums  made 
after  an  increase  in  specified  amount  are 
apportioned  to  each  increment  of 
specified  amount  on  the  basis  of  the 
relative  guideline  armual  premium 
payments  of  each  such  increment. 
Likevrise.  Policy  value  is  apportioned  to 
each  increment  of  specified  amount  on 
the  basis  of  the  relative  guideline  aimual 
premium  payments  for  each  such 
increment. 

15.  The  CDSC  for  an  incnase  in 
specified  amount  is  as  follows:  in  the 
first  12  Policy  months  following  the 
increase,  the  CDSC  is  34%  of  premium 
payments  received  up  to  the  first  target 
premium  payment  frn*  the  increase  in 
specified  amount,  and,  in  each  of  the 
five  subsequent  12  Policy  month 
periods  following  the  increase,  the 
charge  is  33%  of  piwnium  payments 
received  up  to  the  first  target  premium 
payment  for  the  increase  in  specified 
amount  in  each  such  12  month  period 
until  the  total  CDSC  for  the  increase 
equals  100%  of  a  single  target  premium 
payment  for  the  increase  in  specified 
amount.  Notwithstanding  the  foregoing, 
the  CDSC  during  the  first  24  Policy 
months  following  an  increase  in 
specified  amotmt  is  never  more  than  the 
sum  of:  (1)  26%  of  the  first  guideline 
annual  premium  payment  for  the 
increase  in  specified  amount,  (2)  6%  of 
the  second  guideline  annual  premium 
payment  for  the  increase  in  specified 
amount,  and  (3)  5%  of  all  additional 
premium  payments  attributable  to  the 
increase  in  specified  amount.  Beginning 
with  the  73rd  Policy  month  following 
an  increase  in  specified  amount,  the 
CDSC  computed  in  connection  with  the 
increase  grades  oB  during  the 
subsequent  96  Policy  months  in  the 
same  manner  as  does  the  surrender 
charge  associated  with  the  initial 
specified  amount. 

Deferred  Acquisition  Cost 

16.  In  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Congress 
amended  the  Code  by,  among  other 
things,  enacting  Section  848  thereof 
which  requires  that  life  insurance 
companies  capitalize  and  amortize  over 
a  period  of  ten  years  part  of  their  general 
expenses  for  the  current  year.  Upon 
prior  law.  these  expenses  were 
deductible  in  full  from  the  current 
year's  gross  income.  Section  848.  in 
effect,  accelerates  the  realization  of 
income  from  specified  insurance 
contracts  for  federal  income  tax 
purposes  and.  therefore,  the  payment  of 
taxes  on  the  income  generated  by  those 
contracts.  Taking  into  account  the  time 
value  of  money.  Section  848  increases 
the  tax  burden  borne  by  the  insurance 
company  because  the  amount  of  general 


deductions  that  must  be  c^apitalized  and 
amortized  is  measured  by  premium 
payments  received  under  specified 
contracts,  such  as  the  Policies  (the 
"DAC  tax  charge").  In  this  respect,  the 
impact  of  Section  848  can  be  compared 
with  that  of  a  state  premium  tax 

17.  The  Policies  to  which  the  tax 
burden  charge  will  apply  fall  into  the 
category  of  life  insurance  contracts 
identified  under  Section  484  as  those  for 
which  the  percentage  of  net  premiums 
that  determines  the  amount  of  otherwise 
currently  deductible  general  expenses  to 
be  capitalized  and  amortized  is  7.7 
percent. 

18.  The  increased  lax  burden  resulting 
from  the  applicability  of  Section  848  to 
every  510,000  of  net  premiums  received 
may  be  qualified  as  follows.  In  the  year 
when  the  premiums  are  received,  each 
Company's  general  deductions  are 
reduced  by  $731.50 — i.e.,  an  amount 
equal  to  (a)  7.7  percent  of  JIO.OOO 
(J770]  minus  (b)  one-half  year's  portion 
of  the  ten-year  amortization  (S38.50). 
Using  a  35  percent  corporate  tax  rate, 
this  computes  to  an  increase  in  tax  for 
the  current  year  of  $256.03  (i.e.,  $731.50 
multiplied  by  .35).  This  increase  in  tax 
will  he  partially  o&et  by  increased 
deductions  that  will  be  allowed  during 
the  next  ten  years  as  a  result  of 
amortizing  the  remainder  of  the  $770— 
$77  in  each  of  the  following  nine  years, 
and  $38.50  in  the  tenth  year. 

19.  Capital  which  must  be  used  by 
each  Company  to  satis^'  its  increased 
federal  tax  burden  under  Section  848 
(resulting  from  the  receipt  of  premiums) 
is  not  available  to  the  Companies  for 
investment.  Because  they  seek  an  after 
tax  rate  of  return  of  at  least  10  percent 
on  their  invested  capital,'  each 
Company  submits  that  a  discount  rate  of 
at  least  10  percent  is  appropriate  for  use 
in  calculating  the  present  value  ot  its 
future  tax  deductions  resulting  from  the 
amortization  described  above. 

20.  Using  a  corporate  tax  rate  of  35 
pen:ent,  and  assuming  a  discount  rate  of 
10  percent,  the  present  value  of  the  tax 


1  Both  Companiae  have  oomputed  ttaair  cost  of 
capiul  as  the  after  lax  rate  of  lelum  that  each  aaelu 
to  aam  on  its  surplus.  The  Companies  took  into 
account  a  number  of  bctors  in  computing  this  rate. 
Fltat.  they  identified  the  levsl  of  inveetmeni  ratum 
that  can  be  expected  lo  be  earned  risk-free  over  the 
long  term.  This  rate  is  based  upon  the  expected 
yield  on  30-year  Treasury  bonds.  Then,  this  rate 
was  incrsasad  by  market  risk  premium  that  is 
demanded  by  eqaity  inveetom  to  compeiuwte  such 
investors  for  the  risks  associated  with  equity 
investnunt  This  ptemium  is  based  on  the  everage 
excess  tetum  earned  by  investing  in  equities  as 
compared  to  that  earned  by  investing  in  risk-free 
instnjmants  (i.e-.  long-term  Treasury  bonds). 
Finally,  the  resulting  rate  was  modified  to  reOect 
the  relative  volatility  of  portfolio  investments.  Both 
Companias  repi«seot  that  thaee  are  appropriate 
Eactois  to  consider  in  determining  their  cost  of 
capital. 


effect  of  the  increased  deductions 
allowable  in  the  following  ten  years 
comes  to  $160.40.  Because  this  amount 
partially  ofbets  the  increased  tax 
burden,  applying  Section  848  to  the 
specified  contracts  imposes  an 
increased  tax  burden  on  each  Company 
equal  to  a  present  value  of  $95.63  (Le., 
$256.03  minus  $160.40)  for  each 
$10,000  of  net  premiums. 

21.  Each  Company  does  not  incur 
incremental  income  tax  when  it  passes 
on  state  premium  taxes  to  Policy 
owners,  because  state  premium  taxes  are 
deductible  when  computing  federal 
income  taxes.  In  contract,  federal 
income  taxes  are  not  tax-deductible 
when  computing  each  Company's 
federal  income  taxes.  Therefore,  to  ofibet 
fully  the  impact  of  Section  848,  each 
Company  must  impose  an  additional 
charge  that  would  make  it  whole  not 
only  for  the  $95.63  additional  tax 
burden  attributable  to  Section  848,  but 
also  the  tax  on  the  adtiitional  $95.63 
itself.  This  additional  charge  can  be 
computed  by  dividing  $95.63  by  the 
complement  of  the  35  percent  federal 
corporate  income  tax  rate  (i.e.  65 
percent),  resulting  in  an  additional 
charge  of  $147.12  for  each  $10,000  of 
net  premiums,  or  1.47  percent. 

22.  Tax  deductions  are  of  value  to  the 
Companies  only  to  the  extent  that  it  has 
sufficient  gross  income  to  fully  utilize 
the  deductions.  Based  upon  its  prior 
experience,  both  Companies  submit  that 
it  is  reasonable  to  expect  that  virtually 
all  foture  deductions  will  be  fully  taken. 

23.  Each  Company  submits  that  a 
DAC  tax  charge  of  1.25  percent  of 
premium  payments  would  reimburse  it 
for  the  impact  of  Section  848  on  its 
federal  tax  liabilities.  Each  Company 
represents  that  a  1.25  percent  charge  is 
reasoiubly  related  to  its  increased  tax 
burden  under  Section  846.  taking  into 
account  the  benefit  to  each  Company  of 
the  amortization  permitted  by  Section 
848,  and  the  use  by  each  Company  of  a 
10  percent  liiscount  rate  in  computing 
the  foture  deductions  resulting  from 
such  amortization,  such  rate  being  the 
equivalent  of  each  Company's  cost  of 
capital. 

AppUcanU'  Legal  Analyiia 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  SEC  by  order  upon 
application,  conditionally  or 
unconditionally  to  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision(s)  of 
the  1940  Act  or  from  any  rule  or 
regulation  thereunder,  if  and  lo  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
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investora  and  the  purposes  Cairly 
intandsd  by  the  policy  and  provisions  of 
the  1940  Act. 


Exemption  From  Section,  27(cX2)  of  the 
1940  Act  and  From  Rule  6e-3(T)(cX4)(v) 

2.  Section  2(a)(35)  of  the  1940  Act 
defines  "sales  load"  as  the  difierence 
between  the  price  of  a  security  oSered 
to  the  public  and  that  portion  of  the 
proceeds  from  its  sale  which  is  received 
and  invested  or  held  by  the  Issuer  (or  in 
the  case  of  a  unit  investment  trust,  by 
the  depositor  or  trustee),  less  any 
portion  of  such  difference  deducted  for 
trustee's  or  custodian's  fees,  insurance 
premiums,  issue  taxes,  or  administrative 
expenses  or  fees  which  are  not  properly 
chargeable  to  sales  or  promotional 
activities. 

3.  Section  27(c)(2)  of  the  1940  Act 
prohibits  a  registered  investment 
company  or  a  depositor  or  underwriter 
for  Such  company  from  making  any 
deduction  from  purchase  payments 
made  under  periodic  payment  plan 
oeitificates  other  than  a  deduction  for 
sales  load. 

4.  Rule  6e-3(T)(b)(13)(Ui),  among 
other  things,  provides  relief  from 
Section  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  certain  charges  other  than 
sales  load,  including  "(tlhe  deduction  of 
pramitus  or  other  taxes  imposed  by  any 
state  or  other  governmental  entity." 
Applicants  represent  that  the  requested 
exemption  is  necessary  if  they  are  to 
rely  on  certain  provisions  of  Rule  6e- 
3fn(bKl3). 

5.  Rule  6e-3(D(c)(4)  defines  "sales 
load"  during  a  contract  period  as  the 
excess  of  any  payments  made  during 
that  period  over  certain  specified 
charges  and  adjustments,  including  '■lal 
deduction  for  and  approxiinately  equal 
to  state  premium  taxes."  Applicants 
submit  that  the  proposed  DAC  tax 
charge  is  akin  to  a  state  premium  tax 
charge  and,  therefore,  should  be  treated 
as  other  than  sales  load  for  purposes  of 
the  1940  Act  and  the  rules  thereunder. 

6.  Applicants  acknowledge  that  the 
proposed  DAC  tax  charge  does  not  Jail 
squarely  into  any  of  the  itemized 
categories  of  charges  or  adjustments  set 
forth  in  Rule  6e-3(D(c)(4);  a  literal 
reading  of  that  rule  arguably  does  not 
exclude  such  a  "tax  burden  charge" 
bom  sales  load.  Applicants  maintain, 
however,  that  there  is  no  public  policy 
reason  why  a  tax  burden  charge 
deigned  to  cover  the  expense  of  federal 
faxes  should  be  treated  as  sales  load. 
Am>licant  also  assert  that  nothing  in  the 
adihiiiistntive  history  of  Rule  6e-3(T) 
suggests  that  the  SEC  intended  to  treat 
tax  charges  as  sales  load. 


7.  Applicants  assert  that  the  public 
pohcy  that  underlies  Rule  6e- 
3{D(b)(13)(i),  like  that  which  underlies 
Sections  27(a)(1)  and  27(h)(1),  is  to 
prevent  excessive  sales  loads  from  being 
charged  in  connection  with  the  sale  of 
periodic  payroeol  plan  certificates. 
Applicants  submit  that  the  treatment  of 
a  tax  burden  charge  attributable  to  the 
receipt  of  purchase  payments  as  sales 
load  would  in  no  way  further  this 
legislative  purpose  because  such  a 
charge  has  no  relation  to  the  payment  of 
sales  conmiissions  or  other  distribution 
expenses.  Applicants  further  submit 
that  the  Commission  has  concurred  with 
this  conclusion  by  excluding  deductions 
for  state  premium  taxes  from  the 
definition  of  sales  load  in  Rule  6e- 
3(T)(c)(4). 

8.  applicants  assert  that  the  genesis  of 
Rule  6e-3(T)(c)(4)  supports  this 
analysis.  In  this  regard.  Applicants  note 
that  Section  2(a)(35)  of  the  1940  Act 
provides  a  scale  against  which  the 
percent  limits  of  Sections  27(a)(1)  and 
27(h)(1)  thereof  may  be  measured. 
Applicants  submit  that  the  intent  of  the 
SEC  in  adopting  Rule  6e-3(TMc)(4)  was 
to  tailor  the  general  terms  of  Section 
2(a)(3S)  to  flexible  premium  variable  life 
insurance  contracts  in  order,  among 
other  things,  to  facilitate  verification  by 
the  SEC  of  compliance  with  the  sales 
load  limits  set  forth  in  Rule  6e- 
3(T)(b)(13)(i).  Applicants  submit  that 
Rule  6e-3(D(c)(4)  does  not  depart,  in 
principal,  bom  Section  2(a)(35). 

9.  Applicants  further  assert  that 
Section  2(a)(35)  excludes  from  the 
definition  of  sales  load  under  the  1940 
Act  deductions  bom  premiums  for 
"issue  taxes."  Applicants  submit  that, 
by  extension,  the  exclusion  bDm  "sales 
load"  (as  defined  in  Rule  6»-3(D  of. 
charges  to  cover  an  insiu^r's  expenses 
attributable  to  its  federal  tax  obUgations 
is  consistent  with  the  protection  of 
investors  and  the  purposes  intended  by 
the  policies  and  provisions  of  the  1940 
Act 

10.  Applicants  also  submit  that  the 
reference  in  Section  2(a)(3S)  to 
administrative  expenses  or  fees  that  are 
"not  properly  chargeable  to  sales  or 
pnnnotioiul  activities"  suggests  that  the 
only  deductions  intended  to  fall  within 
the  definition  of  sales  load  are  those  that 
are  properly  chargeable  to  such 
activities.  Because  the  proposed  DAC 
tax  charge  will  be  used  to  compensate 
each  Company  for  its  increased  federal 
tax  burden  attributable  to  the  receipt  of 
premiums,  and  such  deductions  are  not 
properly  chargeable  to  sales  or 
promotional  activities.  Applicants  assert 
that  the  language  of  Section  2(a)(35)  is 
another  indication  that  not  treating  such 
dedocticms  as  sales  load  is  consistent 


with  the  purposes  intended  by  tbe 
policies  of  the  1940  Act. 

11.  Applicants  agree  to  comply  with 
the  following  conditions  for  relief:  (a) 
Each  Company  will  monitor  the 
reasonableness  of  the  1.25  percent 
proposed  DAC  tax  charge;  (b)  the 
registration  sUtement  for  the  Policies 
under  which  the  1.25  percent  charge  is 
deducted  will;  (i)  Disclose  the  charge; 
(ii)  explain  the  purposes  of  the  charge; 
and  (iii)  state  that  the  charge  is 
reasonable  in  relation  to  each 
Company's  increased  federal  tax  burden 
resulting  from  the  application  of  Section 
848  of  the  Code;  and  (c)  the  registration 
statement  for  the  Policies  under  which 
the  1.25  percent  charge  is  deducted  will 
contain  as  an  exhibit  an  actuarial 
opinion  as  to:  (a)  The  reasonableness  of 
the  charge  in  relation  to  each 
Company's  increased  federal  tax  burden 
resulting  frxnn  the  application  of  Section 
848  of  the  Code;  (li)  the  reasonableness 
of  the  targeted  rate  of  return  that  is  used 
in  calculating  such  charge;  and  (iii)  the 
appropriateness  of  the  factors  taken  into 
account  by  each  Company  in 
determining  such  targeted  rate  of  return. 

12.  Applicants  also  request 
exemptions  for  any  Future  Account  that 
either  Company  may  establish  to 
support  flexible  premium  variable  life 
insurance  contracts  as  defined  in  Rule 
6e-3(T)(c)(l).  Applicants  believe  that 
the  terms  of  any  exemption  sought  for 
Future  Accounts  to  permit  the 
deduction  of  a  tax  burden  charge  would 
be  substantially  identical  to  those  in  this 
application.  Applicants  assert  that  any 
additional  requests  for  exempUve  relief 
for  such  Future  Accounts  would  present 
no  issues  under  the  1940  Act  that  have 
not  already  been  addressed  in  this 
application.  Nevertheless,  unless  such 
relief  were  granted,  the  Companies 
would  have  to  obtain  exemptions  for 
each  Future  Account  that  either 
establishes  unless  that  relief  is  granted 
in  response  to  this  application. 

1 3.  The  requested  exemptions  are 
appropriate  in  the  public  interest 
because  they  would  promote 
competitiveness  in  the  variable  life 
insurance  market  by  eliminating  the 
need  for  the  Companies  to  file 
redundant  exemptive  applications, 
thereby  reducing  its  administrative 
expenses  and  m«irim|y(ng  the  efficient 
use  of  its  resources.  Thedelay  and 
expense  involved  in  having  to 
repeatedly  seek  the  same  exemptions 
would  impair  both  Companies'  ability  to 
eSectively  take  advantage  of  business 
(^portuniUes  as  they  arise.  Likewise, 
the  requested  exemptions  are  consistent 
with  the  protection  of  investors  and  the 
purposes  intended  by  the  policy  and 
provisions  of  the  1940  Act  far  the  same 
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reasons.  Investors  would  receive  no 
benefit  or  additional  protection  if  each 
Company  were  required  to  repeatedly 
seek  Commission  orders  with  respect  to 
the  same  issues.  In  fact  they  might  be 
disadvantaged  as  a  result  of  the 
Companies'  increased  overhead 
expenses. 

Exemption  From  Section  27(o)t3)  of  the 
1940  Act  and  From  Rule  6e- 
3(TXb)(13MU) 

14.  Section  27(a)(3)  provides  that  the 
amount  of  sales  charge  deducted  from 
any  of  the  first  twelve  monthly  purchase 
payments  on  a  periodic  payment  plan 
certificate  by  any  registered  investment 
company  issuing  such  certificates  or  any 
depositor  or  underwriter  for  such 
company  may  not  exceed 
proportionately  the  amount  deducted 
bom  any  other  such  payment,  and  that 
the  amount  deducted  from  any 
subsequent  payment  may  not  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment. 

15.  Rule  6e-3(T)(b)(13)(ii5  provides  an 
exemption  bom  Section  27(a)(3)  in 
connection  with  flexible  premium 
variable  Ufe  insurance  contracts, 
provided  that  the  proportionate  amotmt 
of  sales  charge  deducted  from  any 
premium  payment  for  such  a  contract 
does  not  ex(»ed  the  proportionate 
amoimt  deducted  from  any  prior 
premium  payment,  unless  an  increase  is 
caused  by  reductions  in  the  aimual  cost 
of  insurance  or  reductions  in  sales  load 
for  amounts  transfatred  to  a  variable  life 
iitlurance  contract  from  another  plan  of 
insurance. 

16.  The  Policies  have  both  a  sales 
charge  deducted  from  certain  premium 
payments  and  a  CDSC  that  is  computed 
as  a  percentage  of  certain  premium 
payments.  For  any  increment  of 
specified  amount,  the  sales  charge 
deducted  bom  any  premium  payments 
is  a  percentage  of  the  payments  made  in 
a  Policy  year  up  to  the  target  premium 
for  that  increment  in  that  Policy  year. 
No  sales  charge  is  deducted  from 
premium  payments  made  in  a  Policy 
year  in  excess  of  that  target  premium. 
Thus,  where  an  owner  of  a  Policy  makes 
premium  payments  in  any  Policy  year 
in  excess  of  the  target  premium  and 
makes  any  premium  payment  during  the 
next  Policy  year,  the  sales  charge  on  the 
first  dollar  paid  in  the  next  Policy  year 
will  always  exceed  that  paid  on  tiie  last 
dollar  paid  in  the  prior  Policy  year. 

17.  Likewise  for  any  increment  of 
specified  amount,  the  CDSC  is 
computed  as  a  percentage  of  premium 
payments  made  iii  a  Policy  year  up  to 
the  target  premium  for  that  increment 
and  no  CDSC  is  associated  with 
premium  payments  made  in  a  ^Uc7 


year  in  excess  of  that  target  premium. 
Thus,  where  an  owner  of  a  Policy  makes 
premium  payments  in  excess  of  the 
target  premium  during  any  of  the  first 
five  Policy  years  and  makes  any 
premium  payment  during  the  next 
Policy  year,  the  CDSC  associated  with 
the  first  dollar  paid  in  the  next  Policy 
year  will  always  exceed  thai  associated 
with  the  last  dollar  paid  in  the  prior 
Policy  year.  Applicants  state  that  this 
sales  charge  structure  appears  to  violate 
the  "stair-step"  provisions  in  Section 
27(a)(3)  of  the  Act.  Moreover,  the 
exemption  provided  by  Rule  6»- 
3(T)(b)(13)(ii)  does  not  appear  to  cover 
this  type  of  charge  structure. 

18.  Because  Section  27(a)(3)  and  Rule 
6e-3(T)(b)(13)(ii)  appear  to  prohibit  this 
structure.  Applicants  apply  for  an  order 
under  Section  6(c)  of  the  Act  exnnpting 
them  and  any  Future  Accounts  from 
these  provisions  to  the  extent  necessary 
to:  (1)  Permit  the  deduction  of  sales 
charges  from  premium  payments  up  to 
one  target  premiiun  paid  during  any 
Policy  year  (or,  in  coimection  with  an 
increase  in  specified  amount,  any  12 
month  period)  to  exceed  the  sales 
charge  deducted  on  premium  payments 
made  in  excess  of  one  target  premium 
in  any  prior  PoUcy  year  (or  12  month 
period),  and  (2)  to  permit  the  deduction 
of  the  CDSC  computed  on  the  same 
basis  with  a  similar  result. 

19.  Applicants  state  that  the  Policies 
could  continue  to  comply  with  all  of  the 
other  sales  charge  limitations  and 
requirements  in  Rule  6e-3(T),  if  the 
sales  charges  were  deducted  from,  and 
the  CDSC  were  computed  on  the  basis 
of,  all  premium  payments.  Applicants 
assert  that  such  charges,  however, 
would  be  less  favorable  to  PoUcy 
owners  than  that  provided  under  the 
Policies.  Under  such  a  sales  charge 
structure  Applicants  argue,  sales 
charges  would  be  recovered  by  the 
companies  earlier  than  is  the  case  under 
the  Policies'  sales  charge  structure. 
Under  such  a  surrender  charge 
structure,  CDSCs  could  be  greater  than 
under  the  PoUdes'  CDSC.  Applicants 
submit  that  the  sales  charge  structiue 
under  the  PoUcies  benefits  Policy 
owners  by  spreading  the  sales  charges 
over  a  longer  period  of  time,  thereby 
permitting  a  greater  portion  of  a  Policy 
owner's  premium  payments  in  excess  of 
a  target  premium  to  be  invested  in  the 
Policy. 

20.  Applicants  assert  that  the 
imposition  of  a  sales  charge  only  on 
premiums  paid  up  to  the  target 
premium  in  any  Policy  year  in  part 
reflects  the  {set  that  the  Companies  will 
usually  incur  lower  overall  distribution 
costs  in  connection  with  premium 
payments  in  excess  of  the  targets  over 


the  life  of  the  PoUdes.  Applicants  aigue 
that  to  impose  the  siles  charge  on  sacb 
"excess"  premium  pavments  could 
generate  more  revenue  than  the 
Companies  believe  is  necessar)'  to  cover 
such  costs.  Thus,  the  sales  charge  design 
provides  a  significant  benefit  to  PoUcy 
owners  by  passing  through  to  them  a 
portion  of  the  Companies*  lower 
.distribution  costs  with  respect  to 
"excess"  premiums.  The  same  can 
generally  be  said  of  the  CDSC 
Applicants  submit  that  it  would  not  be 
in  the  best  interest  of  PoUcy  owners  to 
require  the  imposition  of  a  sales  chai^ 
on  "excess"  premiums  that  is  higher 
than  Applicants^ionsider  necessary. 

21.  AppUcants  further  argue  that 
Section  27(a)(3)  was  designed  to  address 
the  perceived  abuse  of  periodic  payment 
certificates  that  deducted  large  amounts 
of  front -end  sales  charges  so  early  in  the 
life  of  the  plan  that  an  investor 
redeeming  in  the  early  period  would 
recoup  Utile  of  his  or  her  investment. 
AppUcants  assert  that,  by  imposing  no 
sales  charge  on  "excess"  premium 
payments  made  in  any  PoUcy  year,  the 
Company  wiU  cause  a  greater 
proportion  of  total  sales  charges  to  be 
deducted  later  than  otherwise  would  be 
the  case  under  the  PoUcies.  Likewise,  by 
assessing  no  CDSC  in  connection  with 
"excess"  premium  payments,  the  CDSC 
would,  in  certain  circumstances,  be  less 
than  otherwise  would  be  the  case  under 
the  PoUdes. 

22.  AppUcants  argue  that  one  purpose 
behind  Section  27(h)(3)  of  the  1940  Act, 
as  provision  similar  to  Section  27(a)(3), 
is  to  discourage  unduly  compUcated 
sales  chaises.  This  purpose  also  may  be 
deemed  to  be  a  purpose  of  Section 
27(a)(3)  and  Rule  6e-3(T)(b)(13)(U). 
Therefore,  .\pplicants  submit  that  the 
sales  charge  structure  under  the  PoUdes 
is  straightforward,  easUy  understood, 
and  less  compUcated  than  that  of  any 
many  variable  life  insurance  products 
that  currently  are  being  oBered  and 
sold. 

23.  AppUcants  submit  that,  under  the 
PoUdes,  premium  payments  up  to  the 
target  premium  have  higher  levels  of 
actual  sales  expenses  assodated  with 
them  than  premium  payments  made  in 
excess  of  such  a  target  premium. 
Because  the  "excess"  premium 
payments  have  a  lower  level  of  sales 
expenses,  AppUcants  argue  that  it  is 
entirely  appropriate  that  the  sales 
charge  structures  for  tbe  two  types  of 
payments  be  analyzed  separately,  the 
sales  charge  or  CDSC  related  to 
prenuiun  payments  up  to  the  target 
premium  each  year  will  comply  with 
Rule  6e-3(T)(b)(13)(u).  and  the  sales 
charge  or  CDSC  related  to  "excess" 
premium  payments  wiU  remain  level  at 
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ze.'o  and  therefore  never  increase  from 
one  excess  premium  payment  to  the 
next 

24.  Moreover,  Applicants  concede 
Uut  the  Companies  could  avoid  the 
potential  "stair-step"  issue  simply  by 
imposing  the  higher  sales  charges 
equally  on  premium  payments  in  any 
Policy  year,  subject  to  the  overall  sa^ 
cfaaias  limits  under  the  1940  Act; 
Appucants  argue,  however,  that  Policy 
ovmers  benefit  from  the  lower  sales 
charge  imposed  in  connection  with 
"excess"  premium  payments  under  the 
sales  diai^  structure  of  the  Policy. 

Sxemptkm  From  Section  27(t)  of  the 
1940  Act  and  RuJe  27e-l  Thenaader, 
and  From  Rule  6e-3(T)(bXl3Kyii) 

25.  Section  27(e)  requires,  with 
respect  to  any  periodic  payment  plan 
certificate  sold  subject  to  Section  27(d), 
written  notification  of  the  right  to 
surrendar  and  receive  a  refund  of  the 
excess  sales  load.  Rule  27»-l  establishes 
the  requirements  for  the  notice 
mandated  by  Section  27(e)  and 
prescribes  from  N-27E-1  for  that 
purpose.  Rule  6e-3(T)(b)(13)  in  essence 
modifies  the  requirements  of  Section  27 
of  the  1940  Act  and  the  rules 
thereunder.  Rule  6e-3(T)(bXl3Mvii} 
adopts  Form  N-27I-1  and  requires  it  to 
be  sent  to  a  Policy  owner  upon  issuaocs 
of  dw  Policy  and  again  during  any  lapse 
period  in  the  first  two PoUct  years,  loe 
Form  requires  statements  of:  (s)  the 
Policy  owner's  right  to  receive  back  the 
excess  sales  load  for  a  surrender  during 
the  first  two  Policy  years,  (b)  the  date 
that  the  right  expires,  and  (c)  the 
circumstances  in  which  the  right  may 
not  apply  upon  lapse.  Thus  Sectioo 
27(e)  of  the  1940  Act.  and  Rules  Z7e-1 
and  6e-3(D(b)(13)(vii)  thereunder, 
require  a  notice  of  right  of  withdnwal. 
and  refund  on  Form  N-27I— 1  to  be 
provided  to  owners  of  the  Policies 
entitled  to  a  refund  of  sales  load  in 
excess  of  the  limits  stated  in  paragraph 
(b)(13)(v)(A)  of  Rule  6e-3(T). 

26.  The  Policies  have  a  sales  charge 
and  a  CDSC  that  does  not.  during  the 
first  two  Policy  years  (or.  as  to  an 
increase  in  specified  amount,  during  the 
first  twenty-four  months  after  the 
increase),  exceed  the  limits  described  by 
paragraph  (b)(13)(v)(A)  of  Rule  6e-3(T) 
beyond  which  sales  charges  are 
characterized  as  "excess  sales  charge"  is 
ever  paid  by  an  owner  surrendering, 
withdrawing,  reducing  his  or  her 
specified  amount,  or  lapsing  in  the  first 
two  Policy  years  (or,  as  to  an  increase 

in  specified  amount,  during  the  first 
twenty-four  months  after  the  increase). 

27.  Applicants  represent  that  the  sales 
charge  and  the  CDSC  on  premium 
payments  (and  with  respect  to  the  CDSC 


applicable  to  an  increase  in  specified 
amount,  after  the  firet  twenty-four 
months  following  that  increase)  may 
exceed  the  limits  described  by 
paragraph  (b)(13)(v)(A)  of  Rule  6e-3(T]. 
Therefore,  Applicants  are  requesting  the 
relief  sought  in  this  application. 

28.  Rule  27e-l,  pursuant  to  whidi 
Form  N-27I-1  was  first  prescribed, 
specifies  in  paragraph  (e)  that  no  notice 
need  be  mailed  when  ^ere  is  otherwise 
no  entitlement  to  receive  any  refimd  of 
sales  charges.  Applicants  stat  that  Rules 
Z7e-1  and  6e-2  (from  which  Rxile  ee- 
3(T)  was  derived)  were  sdopted  in  the 
context  of  front-end  loaded  products 
only  and  in  the  broader  context  of  the 
companion  requirements  in  Section  27 
for  the  depositor  or  underwriter  to 
mainmin  gagregated  funds  as  security  to 
assure  the  refund  of  any  excess  sales 
charges. 

29.  Applicants  assert  that  requiring 
delivery  of  a  Form  N-271-1  could 
cmf")*"  Policy  ownara  at  best,  and,  at 
worst,  encourage  tham  to  surrender 
during  the  first  two  Policy  years  (or 
surrender  or  decrease  to  specified 
amount  of  their  Policies  during  the  first 
twen^fbur  PoUcy  months  fownnng  a 
specified  amount  increase)  when  it  may 
not  be  in  their  best  interests  to  do  so. 
Applicants  submit  that  an  owner  of  a 
Policy  with  a  declining  CDSC,  unlike  a 
policy  with  a  front-end  sales  charge, 
does  not  foreclose  his  or  her 
opport\mity,  at  the  end  of  the  first  two 
Policy  years  (or  twenty-four  Policy 
months  following  a  specified  amount 
increase),  to  receive  a  refund  of  most 
monies  spent.  Not  only  has  such  an 
owner  not  paid  any  excess  sales  charges, 
but  because  the  deferred  charge  decides 
over  the  life  of  the  policy,  the  owner 
may  never  have  to  pay  the  deferred 
charge.  Applicants  thus  assert  that 
encouraging  a  surrender  during  the  tint 
two  Policy  yeara  could,  in  the  end,  cost 
such  an  owner  more  in  total  sales 
charges  (relative  to  total  premium 
payments)  than  he  or  she  would 
otherwise  pay  if  the  Policy,  which  is 
designed  as  a  long-term  investment 
vehicle,  were  held  for  the  period 
originally  intended. 

30.  Applicants  submit  that  the 
absence  of  "excess  sales  charges,"  and, 
therefore,  the  absence  of  an  obligation  to 
assure  repayment  of  that  amount,  do  not 
create  a  right  in  an  owner  wiiich  Form 
N-271-1  was  designed  to  highlight.  In 
the  al>senoe  of  this  right,  AppUcant's 
argue  that  the  notification  contemplated 
by  Form  N— 271-1  is  an  uiuecessary  and 
counter-productive  administrative 
burden  the  cost  of  which  appears 
unjustified,  and  any  other  purpose 
potentially  served  by  the  Form  N-27I- 

1  would  already  be  addressed  by  the 


required  Form  N-27I-2  Notice  of 
Withdrawal  Right,  generally  describing 
the  charges  associated  with  the  Policy, 
and  prospectus  disclosure  detailing  the 
sales  charge  design.  Applicant's  submit 
that  neither  Confess,  in  enacting 
Section  27,  nor  the  Commission,  in 
adopting  Rule  27e-l ,  could  have 
contemplated  the  applicability  of  Form 
N-271-1  in  the  context  of  an  insurance 
policy  with  a  declining  contingent 
deianed  sales  charge. 

Conclusion 

For  the  reasons  simimarized  above, 
the  Applicants  represent  that  the 
requested  relief  fit>m  Sections  27(a)(3), 
27(c)(2),  and  27(e)  of  the  1940  Act. 
paragraphs  (b)(13)(ii),  (b)(13)(vii).  and 
(c)(4)(v)  of  Rule  6e-3(T)  thereunder,  and 
27e-l  thereunder,  is  necessary  or 
appropriate  in  the  public  interest  and 
otherwise  meets  the  standards  of 
Section  6(c)  of  the  1940  Act. 

For  the  Commission,  by  tile  Division  of 
Investment  Management,  pursuant  to 
delegalsd  authority. 
I^aigarsl  H.  McFarlaad, 
Deputy  Secretary. 
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AQENCV:  Securities  and  Exchange 
Commission  ("Commission").  * 

ACTION:  Notice  of  Application  for  an 
Order  purauant  to  the  bivestment 
Company  Act  of  1940  (the  "1940  Act"). 

APFUCANTS:  Keyport  Life  Insurance 
Company  ("Keyport"),  KMA  Variable 
Account  ("KMA  Account"),  Variable 
Account  A  ("Account  A"), 
Independence  Life  and  Annuity 
Company  ("Independence  life"). 
Independence  Variable  Annuity 
Separate  Account  ("VA  Account"), 
Liberty  Life  Assurance  Company  of 
Boston  ("Liberty  Life,"  togeuer  with 
Keyport  and  Independence  Life,  the 
"Insurance  Companies"),  Variable 
Account  K  ("Account  K,"  together  with 
KMA  Account,  Account  A  and  VA 
Account,  the  "Separate  Accounts"),  and 
Keyport  Financial  Services  Corporation 
("KFSC"). 

RELEVANT  t»M  ACT  SECTIONS:  Order 
requested  piusuant  to  Section  6(c)  of  the 
1940  Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  thereof. 

SUMMARY  OF  APPt.lCATlON:  AppUcants 
seek  an  order  permitting  the  deduction 
of  mortality  and  expense  risk  charges 
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fit>m  the  assets  of:  (a)  the  Separate 
Accounts  in  connection  with  the 
offering  of  certain  flexible  premitun 
variable  aimuity  contracts  ("Existing 
Contracts"):  and  (b)  any  other  separate 
account  ("Future  Accounts") 
established  by  Applicants  in  connection 
with  the  ofiering  of  variable  annuity 
contracts  ("Future  Contracts."  together 
with  Existing  Contracts,  "Contracts") 
which  are  substantially  similar  in  all 
material  respects  to  the  Existing 
Contracts.  Exemptive  relief  also  is 
requested  to  the  extent  necessary  to 
permit  the  offer  and  sale  of  Contracts  for 
which  certain  broker-dealers  other  than 
KFSC  ("Future  Underwriters")  serve  as 
the  principal  underwriter. 
FtLINQ  DATE:  The  application  was  filed 
on  February  16, 1996,  and  amended  on 
July  16, 1996. 

HEARMQ  on  NOTIFICATION  OF  HEARING:  An 
ordei' granting  the  application  will  be 
issued  unless  the  Commission  ordera  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  AppUcants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
pjn.  on  August  20, 1996.  and  n-ust  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Bemaid  R.  Beckerlegge, 
Esq., General  Counsel,  Keyport  Life 
Insurance  Company,'  125  High  Street. 
Boston,  Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Kirchoff,  Senior  Counsel, 
Office  of  Insurance  Products  (Division 
of  Investment  Management),  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATXM:  Following 
is  a  siuumary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commisison. 

Applicants'  Representations 

1.  Keyport  is  a  stock  life  insurance 
company  authorized  to  do  business  in 
the  'C'irgin  Islands,  the  District  of 
Columbia  and  all  states  except  New 
\oA.  Keyport  is  an  indirect  subsidiary 
of  Liberty  Mutual  Insurance  Company 
("Liberty  Mutual"). 

2.  Independence  Life,  a  Rhode  Island 
corporation  and  subsidiary  of  Keyport, 


is  authorized  to  do  business  in  the 
District  of  Columbia  and  all  states 
except  New  York. 

3.  Liberty  Life  is  a  stock  life  insurance 
company  incorporated  in  Massachusetts 
and  licensed  to  do  business  in  all  states 
and  in  the  District  of  Columbia.  Liberty 
Life  is  a  subsidiary  of  Liberty  Mutual 
and  Liberty  Mutual  Fire  Insurance 
Company. 

4.  keyport  established  KMA  Account 
and  Account  A  purauant  to  the  laws  of 
Rhode  Island  on  January  9, 1980,  and 
January  30,  1996.  respectively. 
Independence  Life  established  VA 
Account  pursuant  to  the  laws  of 
Michigan  on  June  26, 1987.  Liberty  Life 
established  Account  K  pursuant  to  the 
laws  of  Massachusetts  on  September  13. 
1989,  Each  of  the  Separate  Accotmts  is 
divided  into  sub-accounts  ("Sub 
-Accounts")  that  correspond  to 
portfolios  of  certain  registered 
investment  companies  ("Existing 
Funds").  The  Separate  Accoimts  now  or 
in  the  futiue  may  serve  as  funding 
media  for  the  Contracts. 

5.  Future  Accounts  will  be  registered 
purauant  to  the  1940  Act  as  either  open- 
end  management  investment  companies 
or  unit  investment  trusts.  Separate 
Accounts  and  Future  Accoimts  may 
invest  in  Existing  Funds  and  in  other 
management  investment  companies 
("Other  Funds").  Future  Accounts 
organized  as  open-end  management 
investment  companies  also  may  invest 
directly  in  portfolio  securities. 

6.  KFSC,  the  principal  underwriter  of 
the  Contracts,  is  registered  as  a  broker- 
dealer  pursuant  to  the  Securities 
Exchange  Act  of  1934  and  is  a  member 
of  the  National  Association  of  Securities 
Dealere.  hic.  ("NASD").  Keyport  is  the 
corporate  parent  of  KFSC. 

7.  Future  Underwriters  will  be 
members  of  the  NASD,  and  will  control, 
be  controlled  by,  or  be  under  common 
control  with  any  of  Keyport, 
Independence  Life  or  Liberty  Life. 

8.  The  Existing  Contracts  are  group 
flexible  purchase  payment  variable 
armuities.  Certificates  will  be  issued  to 
individuals  under  group  contracts.  The 
Contracts  also  may  be  offered  as 
individual  contracts.  The  Contracts  will 
be  offered  through  various  distribution 
channels,  including  banks  and  afflliated 
and  unaffiliated  broker-dealera 
("Channels").  The  ContracU  will 
accommodate  varying  design  requests  of 
the  Channels  by  offering  choices  of 
various  fees,  charges  and  certain 
contract  features  (including  death 
benefits,  funding  media,  withdrawal 
rights,  transfer  privileges,  annuity 
options,  dollar  cost  averaging, 
systematic  withdrawals  and  account 
rebalancing). 


9.  The  Existing  Contracts  Au  be 
ofiered  with  a  variety  of  investment 
options,  including  Steinroe  Trust. 
Keyport  Trust  and  Manning  4  Napier 
Insurance  Fund,  each  of  which  is 
registered  purauant  to  the  1940  Act  as 
an  open-end  management  investment 
company. 

10.  Three  alternative  death  benefits 
will  be  offered,  all  or  only  certain  of 
which  may  be  available  under  a 
particular  Contract.  At  the  time  of 
issuance  of  a  Contract,  the  death  benefit 
is  the  initial  purchase  payment: 
thereafter,  the  death  benefit  is  as 
follows: 

a.  Death  Benefit  1  is  the  prior  death 
benefit  plus  any  additional  purchase 
payments,  less  any  partial  withdrawals, 
including  the  amount  of  any  applicable 
surrender  charge. 

b.  Death  Benefit  2  at  issue  is  the 
initial  purchase  payment.  Thereafter, 
the  death  benefit  is  calculated  for  each 
valuation  period  by  adding  any 
additional  purchase  payments,  and 
deducting  any  partial  withdrawals.  The 
certificate  value  for  each  certificate 
armiversary  (the  "Aimiversary  Value") 
is  determined.  Each  Anniversary  Value 
is  increased  by  any  purchase  payments 
made  after  that  anniversarj'.  TTiis 
resultant  value  is  then  decreased  by  an 
amount  calculated  at  the  time  of  any 
partial  withdrawal  made  after  that 
anniversary.  The  amount  is  calculated 
by  taking  the  amount  of  any  partial 
withdrawal,  and  dividing  by  the 
certificate  value  immediately  preceding 
the  partial  withdrawal,  and  then 
multiplying  by  the  Anniversary  Value 
immediately  preceding  the  withdrawal. 
The  greatest  Anniversary  Value,  as  so 
adjusted,  (the  "greatest  Anniversary 
Value")  is  the  death  benefit  unless  the 
sum  of  net  purchase  payments  is  higher. 
The  sura  of  net  purchase  payments  will 
be  the  death  benefit  if  sudi  amount  is 
higher  than  the  greatest  Anniversary 
Value. 

c.  Death  Benefit  3  is  calculated  for 
each  valuation  period  by  applying  a 
death  benefit  interest  rate  to  the 
previously  calculated  death  benefit, 
adding  any  purchase  payments  made 
during  the  current  valuation  period,  and 
deducting  any  partial  withdrawals 
(iiK:luding  any  applicable  surrender 
charge)  taken  during  the  current 
valuation  period.  The  death  benefit 
interest  rate  is  applied  to  each  separate 
purchase  payment  until  it  equals  the 
maximum  guaranteed  death  benefit. 
Initially,  the  maximum  guaranteed 
death  benefit  is  equal  to  a  multiple  of 
two  times  the  initial  and  each  additional 
purchase  payment  made.  Thereafter,  the 
maximum  guaranteed  death  benefit  at  of 
the  effective  date  of  a  partial  withdrawal 
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is  reduced  first  by  the  amount  of  the 
withdrawal  representing  appredation 
and  second  in  proportion  to  the 
reduction  in  certificate  value  for  any 
partial  withdrawal  representing 
purchase  payments. 

1 1.  Partial  withdrawals  may  be 
permitted  during  the  accumulation 
period  without  imposition  of  a 
surrender  chai^,  as  foUows: 

a.  In  any  certificate  year,  Contract 
owners  may  withdraw  an  aggregate 
amount  not  to  exceed,  at  the  time  of  the 
withdrawal:  (i)  the  certificate  vahie,  less 
(ii)  the  portion  of  the  purchase 
payments  not  previously  withdrawn. 

b.  In  any  certificate  year  after  the  first. 
Contract  owners  may  withdraw  the 
positive  difference,  if  any,  between  the 
amount  withdrawn  pursuant  to  "a" 
above,  in  any  such  subsequent  year  and 
a  specified  percentage  (currently  10 
percent)  of  the  certificate  value  as  of  the 
preceding  certificate  anniversary. 

Surrender  charges  will  be  deaucted 
with  respect  to  withdrawals  in  excess  of 
these  amounts.  The  Contracts  will 
provide  varying  free  withdrawal 
amounts,  minimum  withdrawal 
amounts  and  minimum  required 
remaining  certificate  values. 

12.  Applicants  contemplate  oSsring 
the  Contracts  with  the  following 
payment  options:  (a)  income  for  a  fixed 
number  of  years;  (b)  life  income  with  10 
years  of  payments  guaranteed:  and  (c) 
joint  and  last  survivor  income.  Each 
option  is  available  in  two  forms — as  a 
variable  annuity  for  use  with  the 
Separate  Accounts  and  Future  Accounts 
and  as  a  fixed  annuity  for  use  with  the 
general  accounts  of  the  Insurance 
Companies.  Applicants  do  not  currently 
anticipate  offering  any  additional 
variable  annuity  options,  but  may  offer 
additional  fixed  annuity  options.  Other 
fixed  annuity  options  may  be  arranged 
by  mutual  consent. 

13.  The  Contracts  will  specify 
minimum  amoimts  to  be  transferred  and 
minimum  required  remaining  values  in 
the  Sub- Account  from  which  the 
transfer  is  made,  the  number  of  transfers 
that  can  be  made  during  the 
accumulation  period  and  aimuity  period 
and  the  limitations  on  transfers  from  the 
fixed  account.  The  Contracts  will 
reserve  the  right  to  impose  a  charge  for 
transfers  exceeding  a  specified  number. 

14.  The  Contracts  may  offer  dollar 
coat  averaging,  Sub-Accotmt  rebalancing 
and  programs  of  systematic  monthly 
transfer  between  Sub- Accounts  and 
withdrawals. 

15.  Ine  Contracts  will  provide  for 
variations  in  sales  load  structures, 
including  an  asset-based  charge,  a 
contingent  deferred  sales  charge 
("CDSC"),  or  both.  Applicants  state  that 


sales  loads  in  the  aggregate  will  not 
exceed  9  percent  of  purchase  payments. 
IB.  Charges  for  mortality  and  expense 
risks  will  twoge  from  a  minimum  charge 
of  0.35  percent  to  a  maximum  charge  of 
1.25  percent  per  annum.  Variations  in 
the  mortality  and  expense  risk  charge 
from  the  minimum  charge  will  be  based 
on  additional  mortality  and  expense 
risks  experienced  by  Applicants  as  a 
result  of  the  particular  Contract  design 
features.  The  mortality  and  expense  risk 
charge  may  be  a  source  of  profit  for 
AppUcants  and  the  excess  may  be  used 
for,  among  other  things,  the  payment  of 
distribution  expenses. 

17.  The  mortality  and  expense  risk 
ctuu^  is  imposed  to  compensate 
Applicants  for  bearing  certain  mortality 
and  expense  risks  under  the  Contracts. 
AppUcants  assert  that  the  mortality  and 
expense  risk  charge  is  a  reasonable 
charge  to  compensate  Applicants  for  the 
risks  that:  (a)  annuitants  will  live  longer 
than  was  anticipated  when  the  aimuity 
rates  guaranteed  in  the  Contracts  were 
set:  (b)  the  death  benefit  will  be  greater 
than  the  Contract  value:  and  (c) 
administrative  expenses  will  exceed  the 
charges  guaranteed  for  the  Contracts. 

18.  Other  charges  will  be  deducted  in 
any  appropriate  manner  permitted  and 
subject  to  the  conditions  and 
requirements  of  applicable  rules  under 
the  1940  Act  including,  but  not  limited 
to,  any  "at-cost"  standards.  Applicants 
represent  that  the  administrative 
charges  will  represent  compensation  for 
the  administrative  costs,  without  profit, 
expected  to  be  incuned  over  the 
duration  of  the  Contracts. 

AppUcanl*'  Legal  Analysia 

1.  Sections  2e(a)(2J(C)  and  27(c)(2)  of 
the  1940  Act  prohibit  a  registered  imit 
investment  trust,  its  depositor  or 
principal  underwriter,  from  selling 
periodic  payment  plan  certificates 
unless  the  proceeds  of  all  payments, 
other  than  sales  loads,  are  deposited 
with  a  qualified  bank  and  held  under 
arrangements  that  prohibit  any  payment 
to  the  depositor  or  principal 
underwriter  except  a  reasonable  fee,  as 
the  Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services. 

2.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions,  from  the 
provisions  of  the  1940  Act  and  the  rules 
thereunder,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  billy 


intended  by  the  poUcy  and  provisions  of 
the  1940  Af^ 

3.  Applicants  request  an  order 
pursuant  to  Section  6<c)  of  the  1940  Act 
granting  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  thereof  to  the 
extent  necessary  to  permit  them  to 
assess  charges  for  mortality  and  expense 
risks  ranging  from  a  minimum  of  0.35 
percent  to  a  maximum  of  1.25  percent 
per  annum  frx>m  the  assets  of  the 
Separate  Accounts  under  the  Contracts 
and  Failure  Accounts  under  Future 
Contracts.  Applicants  also  seek 
exemptive  relief  for  Future 
Underwritera  to  serve  as  principal 
underwritera  of  the  Contracts. 

4.  Applicants  submit  that  the  relief 
requested  with  respect  to  the  Contracts 
meets  the  standards  set  forth  in  Section 
6(c)  of  the  1940  Act  and  is  consistent 
with  existing  precedent.  Applicants 
assert  that,  without  the  requested  relief, 
they  would  be  required  to  request  and 
obtain  exemptive  relief  in  the  future  in 
connection  with  the  Contracts. 
Applicants  represent  that  such 
additional  requests  for  exemptive  relief 
would  present  no  issues  under  the  1940 
Act  that  have  not  already  been 
addressed  in  their  current  application. 

5.  AppUcants  state  that  the  requested 
reUef  is  appropriate  in  the  public 
interest  because  it  would  promote 
competitiveness  in  the  variable  aimuity 
market  by  eliminating  the  need  for  each 
AppUcant  and  its  aifiUates  to  file 
redundant  exemptive  appUcations, 
thereby  reducing  administrative 
expenses  and  maximizing  the  efficient 
use  of  resources.  Applicants  assert  that 
investors  would  not  receive  any  benefit 
or  additional  protection  by  requiring 
AppUcants  repeatedly  to  seek  exemptive 
reUef  with  respect  to  the  same  issues 
addressed  in  this  appUcation. 
AppUcants  assert  that  the  delay  and 
expense  involved  would  impair  the 
ability  of  AppUcants  to  take  effective 
advantage  of  business  opportunities  as 
they  arise  and  would  disadvantage 
investors  as  a  result  of  the  increased 
expenses  of  AppUcants. 

6.  AppUcants  submit  that  the 
exemptive  relief  requested  with  respect 
to  the  offering  of  the  Contracts  through 
Future  Underwriters  is  consistent  with 
the  standards  set  forth  in  Section  6(c)  of 
the  1940  Act.  AppUcants  assert  that, 
without  the  requested  reUef,  they  would 
be  required  to  request  and  obtain 
exemptive  reUef  in  connection  with 
Future  Underwriters.  AppUcants 
represent  that  such  requests  for 
exemptive  reUef  would  present  no 
issues  under  the  1940  Act  that  are  not 
addressed  in  their  current  appUcation. 

7.  AppUcants  submit  that  the 
mortality  and  expense  risk  charges  ore 
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reasonable  and  proper  insurance 
charges  imposed  to  compensate 
AppUcants  for  bearing  certain  mortaUty 
and  expense  risks  under  the  Contracts. 

Applicants'  CondiHans 

1.  AppUcants  represent  that  the 
mortality  and  expense  risk  charges  wiU 
range  from  a  minimimi  of  0.35  percent 
to  a  maximum  of  1.25  percent,  that  each 
form  of  the  Contracts  will  include  a 
mortaUty  and  expense  risk  charge  that  is 
within  the  range  of  industry  practice  for 
comparable  variable  annuity  contracts. 
and  the  differentials  between  mortaUty 
and  expense  risk  charges  for  different 
forms  of  the  Contracts  are  reasonable  in 
relation  to  the  differentials  in  mortality 
or  expense  risks  assumed.  AppUcants 
imdertake  not  to  offer  any  form  of  the 
Contracts  without  first  making  the 
required  analysis  and  determinations 
that  the  mortaUty  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  and  that  the  differentials 
between  mortaUty  and  expense  risk 
charges  for  different  forms  of  the 
Contracts  are  reasonable  in  relation  to 
the  differentials  in  mortaUty  or  expense 
risks  assumed.  AppUcants  state  that 
these  determinations  wiU  be  made  with 
respect  to  aU  forms  of  the  Contracts, 
based  on  analysis  by  AppUcants  of 
pubUcly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels  and  benefits  provided,  the 
existence  of  expense  charge  guarantees 
and  guaranteed  annuity  rates.  Each 
Applicant  undertakes  to  maintain  at  its 
principal  office,  available  to  the 
Commission  upon  request,  a 
memorandum  setting  forth  in 
appropriate  detail  the  products 
analyzed,  the  methodology,  and  the 
results  of  the  analysis,  in  making  the 
foregoing  determinations. 

2.  AppUcants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortaUty  and 
expense  risk  charge  under  the  Contracts, 
all  or  a  portion  of  such  profit  may  be 
available  to  pay  distribution  expenses 
not  reimbursed  by  the  CDSC.  AppUcants 
state  that,  notwithstanding  the 
foregoing.  Applicants  wiU  not 
commence  offering  a  form  of  the 
Contracts  until  the  relevant  AppUcant 
has  concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Accoimt  of  the 
AppUcant  and  the  affected  Contract 
ownera.  Each  AppUcant  represents  that 
is  will  maintain  at  its  principal  office, 
and  make  available  to  the  Commission, 
upon  request,  a  memorandum  setting 
forth  the  basis  for  such  conclusion. 

3.  Each  form  of  the  Contracts  will  be 
offered  by  a  separate  prospectus  and 


statement  of  additional  information  that 
will  be  filed  pursuant  to  either  Rule  497 
or  Rule  485  under  the  SecuriUes  Act  of 
1933.  Applicants  undertake  to  include 
in  the  letter  transmitting  each  such 
fiUng  representaUons  that  the  relevant 
AppUcants  have  made  determinations 
that:  (a)  the  mortaUty  and  expense  risk 
charge  is  within  the  range  of  industry 
practice:  (b)  the  differential  between 
mortaUty  and  expense  risk  charges 
provided  by  the  form  of  the  Contract 
and  such  charges  provided  by  other 
forms  of  the  Contracts  is  reasonable  in 
relation  to  the  differentials  in  mortaUty 
or  expense  risks  assumed;  and  (c)  there 
is  a  reasonable  likelihood  that  the 
distribution  financing  arrangements  wiU 
benefit  the  Separate  Account  of  the 
AppUcant  and  the  affected  Contract 
owner. 

4.  Each  AppUcant  represents  that  its 
Separate  Account  will  invest  only  in  a 
management  investment  company  that 
undertakes,  in  the  event  it  adopts  a  plan 
pursuant  to  Rule  I2l>-1  under  the  1940 
Act  to  finance  distribution  expenses,  to 
have  such  plan  formulated  and 
approved  by  a  board  of  directors,  a 
majority  of  whom  are  not  interested 
persons  of  such  investment  company. 

5.  Each  AppUcant  undertakes  to  abide 
by  the  terms  and  conditions  of  any  rule 
that  may  be  adopted  by  the  Commission 
in  the  future  with  regard  to  the 
deduction  of  mortality  and  expense  risk 
charges. 

Conclusion 

For  the  reasons  siwunarized  above, 
AppUcants  submit  that  the  exemptions 
requested  are  necessary  or  appropriate 
in  the  pubUc  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  poUcy 
and  provisions  of  the  1940  Act 

For  tile  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maigarel  R  McFartaad, 
Deputy  Secretary. 

IFR  Doc.  96-19374  Filed  7-30-96:  B:4S  ami 
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luly  2S.  1996. 

AOENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  appUcation  for 

deregistraUon  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  PrudenUal  U.S.  Government 
Fund. 


RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(1). 
SUHMAAY  OF  APPUCATK3N:  AppUcant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nuNQ  DATE:  The  appUcant  was  filed  on 
March  20, 1996,  and  amended  on  July 
8. 1996. 

HEAMNa  OR  NOTIFICATION  OF  HEAMNO:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request.  personoUy  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  cm 
August  19, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyere,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contesteii 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

AOORESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
AppUcant.  One  Seaport  Plaza.  New 
York,  N.Y.  10292. 

FOn  FURTXER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees.  Senior  Counsel. 
(202)  942-0581.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPl^MENTARY  INFORMATKM:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  lee  fnnn  the  SEC's 
PubUc  Reference  Branch. 

Applicant's  Representations 

1.  AppUcant  is  an  open-end 
management  investment  ixmpany 
organization  as  a  business  trust  under 
the  laws  of  the  Commonwealth  of 
Massachusetts.^  On  November  4.  1985. 
appUcant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-1 A  tmder  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  and  applicant  commenced  its 
initial  pubUc  offering  on  November  7, 
1986.  AppUcant  has  three  classes  of 
shares:  Class  A.  Class  B  and  Class  C 

2.  On  September  28, 1995.  appUcant's 
trustees  approved  a  resolution  to  adopt 
an  Agreement  and  Plan  of 


*  AppUcanl  was  orgaaizsd  ioitially  as  a  Majyland 
coipotatioQ.  Punuaot  lo  Aillclea  of  Ttanafer.  which 
won  effective  in  Maryland  on  October  2. 1906. 
epplicant's  assets  and  liabilities  were  uensferred  to 
an  unincorpoiated  business  tmsl  organi7.ed  under 
ih«  laws  of  the  Commaawaeltb  of  MasaecliDSaCts. 
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Rsargamzation  and  Liquidaticni 
("Agraement")  between  applicant  and 
Piuoential  Government  Income  Fund, 
Inc.  ("Govanmient  Income  Fund"),  a 
legiaterad  open-end  management 
investment  company  organized  as  a 
corporation  under  the  laws  of  Maryland. 
On  January  12, 1996,  applicant's 
sharefaolden  approved  me  Agreement 

3.  Applicant  and  Government  Income 
Fimd  could  be  deemed  to  be  affiliated 
persons  under  the  Act  solely  by  reason 
of  having  a  common  investment  adviser, 
common  trustees/directors,  and/or 
common  officers.  Applicant  therefore 
relied  on  the  exemption  provided  by 
rule  17a-B  under  the  Act  to  affect  the 
merger.^  In  accordance  with  the  rule, 
the  trustees  of  applicant  found  that  the 
sale  of  applicant's  assets  to  the 
Covemmuit  Income  Fund  was  in  the 
bat  interests  of  applicant  and  that  the 
interest  of  applicant's  sharsholdars 
would  not  be  diluted  as  a  result  of  the 
reorganization  contemplated  by  the 
AgrnmenL  The  board  of  directors  of 
Government  Income  Fund  also  found 
that  the  sale  of  applicant's  assets  to  the 
Government  Income  Fund  was  in  the 
best  inlBiests  of  Government  Income 
Fund,  and  the  interests  of  Government 
Income  Fund's  shareholders  would  not 
be  diluted  as  a  result  of  the 
reorganization  contemplated  by  the 
Agreement. 

4.  On  January  19, 1996,  applicant  had 
total  net  assets  of  $125,590,639. 
comprising  4,731,652  Class  A  shares  at 
a  net  asset  value  of  S10.49  per  share. 
7,215.308  Class  B  shares  at  a  net  asset 
value  of  $10.49  per  share,  and  21,833 
Class  C  shares  at  a  net  asset  value  of 
S10.49  per  share. 

5.  Pursuant  to  the  Ag^ment,  on 
January  19. 1996.  applicant  transferred 
all  of  its  assets  to  Government  Income 
Fund,  and  Government  Income  Fund 
aasimied  all  of  applicant's  liabilities. 
The  transfer  was  based  on  the  relative 
net  asset  value  per  Class  A.  Class  B  and 
Class  C  shares  of  applicant  and  Class  A. 
Class  B  and  Class  C  shares,  respectively, 
of  the  Government  Income  Fund  on 
such  date.  Such  shares  of  Government 
Income  Fund  were  then  distributed  pro 
rota  to  the  shareholders  of  Class  A, 
Class  B  and  Class  C  shares  of  appUcant, 
respectively. 

6.  Expenses  incurred  in  coimectian 
with  the  merger  included  approximately 
$83,000  in  printing  expenses,  $20,000  in 
solicitation  expenses,  $30,000  in  legal 
fees  and  expenses,  and  $9,000  in 


'  Ruto  17fr-S  providat  tfltiaf  from  tbe  ftffiliatad 
truuactkio  prohibLtion  of  saclioo  17U)  of  tin  Ad 
lor  ■  margar  of  mvMtmeot  componiat  that  ma;  ba 
afflliatad  par»ooJi  of  flach  olhar  solaly  by  taaaoo  of 
having  a  common  investmenl  adviaer.  comjnon 
dlracun,  and/or  common  o&ican. 


mailing  expenses.  Applicant  and 
Government  Income  Fimd  agreed  to  pay 
the  expenses  in  proportion  to  their 
raopective  asset  levels.  Since  all  of 
applicant's  assets  have  been  transferred 
to  Government  Income  Fund  and 
Government  Income  Fund  has  assumed 
all  of  applicant's  liabilities,  these 
expenses  will  be  satisfied  from  the 
assets.of  Government  Income  Fund. 

7.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  dssets,  or 
liabilities,  and  was  not  a  patty  to  any 
litigation  or  administrative  proceeding. 
AppUcant  is  not  presently  engaged,  luw 
does  it  propose  to  engage,  in  any 
business  activities  o^er  than  those 
necessary  ka  the  winding-up  of  its 
aSaiis. 

8.  Applicant  intends  to  file  a 
Certificate  of  Termination  with  the 
OS&ce  of  the  Secretary  of  the 
Commonwealth  of  Massachusetts  to 
effect  the  termination  of  the  applicant  as 
a  Massachusetts  business  trust  as  soon 
as  practicable. 

For  the  SEC  by  the  Division  of  Inveatmeot 
Management,  under  delegated  authority. 
Margaret  a  McFarlud, 
Deputy  S«cntary. 
IFR  Doc  a6-1M88  Filed  7-30-96:  8:4S  ami 
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AGENCY:  Securities  and  Exchange 

Commission. 

ACTXM:  Concept  Release. 

summary:  The  Securities  and  Exchange 
Conmiission  (the  "Commission")  has 
received  the  Report  of  the  Advisory 
Committee  on  the  Capital  Formation 
and  Regulatory  Processes  (the 
"Advisory  Committee")  chartered  by  the 
Commission.  In  addition  to  its    ' 
consideration  of  the  Report  of  the 
Advisory  Conunittee  (the  "Advisory 
Committee  Report"),  the  Commission  is 
reexamining  the  application  of  the 
Securities  Act  of  1933  and  the  rules 
thereunder  to  securities  offerings. 
Information  and  comment  are  being 
sought  with  regard  to  what  reforms 
could  or  should  be  imdertaken, 
consistent  vnth  the  Commission's 
investor  protection  mandate,  to  reform 
the  current  regulation  of  the  capital 
formation  process.  Varying  approaches, 
including  a  "company  registration" 
concept  recommended  by  the  Advisory 
Committee,  are  being  considered. 


DATES:  Conmients  shotild  be  received  by 
September  30, 1906. 
AOORESSES:  Conunents  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary.  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Stop  6-9.  Washington.  D.C, 
20549.  Comments  also  may  be 
submitted  electronically  to  the 
following  electronic  mail  address:  rule- 
commentSeec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-19-96;  this 
file  number  should  be  included  in  the 
subject  line  if  electronic  mail  is  used. 
Coirunent  letters  will  be  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Refereiice  Room^ 
450  Fifth  Street.  N.W.,  Washington,  D.C 
20549.  Electronically  submitted 
comment  tetters  will  be  posted  on  the 
Commission's  Internet  Web  site  (http:// 
www.S8C.gov). 

KM  FURTHER  INFOflMATION  CONTACT: 
Anita  Klein,  Office  of  Chief  Counsel, 
Division  of  Corporation  Finance,  (202) 
942-2900.  For  copies  of  the  Advisory 
Committee  Report,  please  fax  a  request 
to  the  Office  of  Commissioner  Wallman 
at  (202)  942-9S63  or  call  (202)  942- 
0800.' 

SUPPLEMENTARY  WFORMATWN: 

I.  tntroductioa 

The  Securities  Act  of  1933  (the 
"Securities  Act")  ^  and  the  rules  and 
regulations  thereunder  have  long 
provided  the  foundation  for  a  capital 
formation  system  whose  integrity, 
bimess  and  liquidity  are  unparalleled. 
Because  U.S.  capital  formation  methods 
and  markets  are  characterized  by 
innovation,  the  Commission  vigilantly 
seeks  to  identify  ways  to  improve  its 
regulatory  framework  governing  that 
system.^  Two  studies  presented  to  the 


'  Tbe  Advisory  Commitlee  Reporl  is  olso  svailabla 
through  tha  Commission's  Public  Rebranca  Room 
and  tha  Commission's  Internet  Wab  slta  (http:// 
www.sacgov].  For  further  information  with  raapacl 
to  the  Advisory  Committee  Repotl.  conlacyhe 
Advisory  Committee  staff:  Oevid  A.  Sirigtuno,  Staff 
Director,  at  (202)  942-2870;  Dr.  Robert  Comment 
(202)  942-8036:  CUtherlna  T.  Dixon.  (202)  942- 
2820:  Meridith  Miu^bell  12021 942-0S90:  or  Luila 
M.  Welby  (202)  M2-2990. 

ilSU.S£.M77ae<eeq. 

>Tbe  curiem  reexamination  of  tbe  Securities  Act 
tasistletion  system  is  the  most  recent  step  in  the 
modem  reevaluation  of  tha  regulatory  framework 
tlut  many  date  bwdt  to  the  publication  of  tha  1900 
article  by  Milton  Cohen  which  first  suggested  tbe 
integration  of  the  Securities  Act  and  the  Securities 
Exchange  Act  of  1934  (the  "Exchange  Act")  (IS 
U.SC  $$  78a  at  seq.)  discloeure  systems.  See  M. 
Cnbao,  "Ttutii  in  Securities"  Revisited.  79  Hofv.  L. 
Rev.  1340  (1968).  Since  the  publication  of  that 
article,  the  Commission  \iiu  conducted  or  arranged 
sevaial  studies  relsted  to  the  disclosure  system, 
including  those  completed  by  the  ConunissioD's 
Disclosure  Policy  Study  Croup  in  1969  arid  the 
Cominiasloo's  Advisory  Committee  on  0)iparste 
Disdoauie  in  1977.  See  Disclosure  to  Investors    A 
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Commission  this  year  are  assisting  the 
Commission  with  its  most  recent  efforts 
to  reexamine  that  ragulatoiy  framework. 

The  first  report  delivered  to  the 
Commission  was  the  Report  of  the  Task 
For(»  on  Disclosure  Simplification  (tho 
"Task  Force")  of  March  1996  (the  "Task 
Force  Report").*  Among  many  other 
recommendations,  the  Task  Force 
identified  a  number  of  areas  in  which 
modernization  and  simplification  of  the 
registration  and  disclosure  processes 
could  be  atxomptished.' 

Today,  the  second  report  is  being 
presented  to  the  Conmiission  by  the 
Advisory  Committee,  chaired  by 
Commissioner  Steven  M.H.  Wallman.' 
The  Advisory  (Committee  has  been 
studying  the  securities  offering  process 
and  the  Commission's  rules  regulating  it 
since  February  1995.''  The  objective  of 
the  Advisory  Committee  has  been  to 
assist  the  Commission  in  evaluating  the 
efficatry  of  the  regulatory  process 
relating  to  the  piiblic  offering  of 
securities,  securities  market  trading,  and 


Reappraiaal  of  Administrative  Policies  under  tbe 
'33  and  '34  Acts  (Mar.  1969)  (commonly  refeired  to 
aa  the  "Wheal  Report"):  Report  of  the  Advisoiy    • 
Committee  on  Corporate  Disciosure  to  the 
Securities  and  Excliange  Commission  (Nov.  1977). 
Those  effbfis  peved  tbe  way  for  signiflcant 
integration  of  the  Securities  Act  and  Exchange  Act 
disclosure  systems  by  tbe  Commiaalon  in  1902.  See 
Securities  Act  Relaaae  No.  6383  (Mar.  3. 19021 147 
FR  113801. 

Further  reftnement  of  the  Securities  Act 
registration  system  included,  for  example",  tbe 
development  of  the  short-form  shelf  registration 
system,  which  has  enabled  "seasoned  issuers"  to 
conduct  a  primary  ofiering  on  a  delayed  or 
continuous  basis  if  certain  requirements  are  met. 
Shelf  registration  has  afforded  an  eligible  registrant 
a  certain  degree  of  flexibility  by  enabling  it  to  time 
its  offering  when  market  conditions  are  most 
advantageous.  The  Commission's  subsequent 
adoption  of  a  "universal"  shelf  regiMration  system 
in  1992  increased  this  flexibility  even  further  by 
permitting  an  eligible  company  to  register  debt, 
equity,  and  other  securities  on  a  single  shelf 
registration  statemont,  without  having  In  specify  the 
amount  of  eech  class  of  securities  to  be  offered  See 
Securities  Act  Release  Noe.  G499  (Nov.  17,  1983)  (48 
FR  928891  and  6964  (Oct.  22.  1992)  (57  FR  48970). 

*  Report  of  tbe  Task  Fon:e  on  Dlsdosuie 
S'tmpIiHcation  (March  1996). 

'Comment  is  being  solicited  infra  Section  113.2. 
11.B.5  and  n.B.6  with  respect  to  a  limited  number 
of  specific  aspects  of  the  Task  Force  Report. 

"^Report  of  the  Advisory  Committee  on  tbe  Capital 
Fonnation  and  Itagulatory  Processes  Only  24. 1996). 

^  The  Advisory  Committee  consisted  of:  The 
Honorable  Steven  M.H.  Walbnan,  Chaiiman: 
Professor  John  C  Offee.  )r.;  The  Honotable  Barber 
B.  Conable,  |r.:  Robert  K.  Elliott:  Edward  F.  Greene: 
1>.  George  N.  Hatsopouloa:  A.  Bart  Holaday:  Paul 
Kollon:  Roland  M.  Michold:  Dr.  Burton  C.  Malkiel: 
Claudine  8.  Malone:  Charles  Miller:  Karen  M. 
O'Brien:  and  Larry  W.  Sonsini.  The  Commission 
gratefully  acknowledges  the  lime  and  efforts  of  the 
members  and  staff  of  the  Advisory  Committee  in 
producing  a  thoughtful  and  comprehensive  report. 

The  Advisory  Committee  held  eight  public 
maetings  and  Committee  members  and  staff  met 
with  a  number  of  groups  and  Individuals  concerned 
with  or  ailBcled  by  tbe  Commission's  regulation  of 
the  capital  fomuilion  ptoceaa. 


corporate  reporting.  The  Advisory 
Committee  Report  is  being  published 
contemporaneously  with  this  release 
and  reflects  18  months  of  extensive 
study  and  analysis  of  the  regulatory 
framework.'  The  Advisory  Committee's 
work  has  assisted  the  Commission  in 
focusing  on  diverse  developments  in  the 
markets  (some  of  which  are  more  recent 
in  origin  and  some  of  which  reflect 
longer-term  trends)  end  their  current 
effects  on  the  regulatory  framework. 
Those  developments  and  effects  are  the 
impetus  for  the  Commission's  Current 
reexamination  of  some  of  the 
fimdamental  concepts  of  the  regulatory 
framework.  The  Advisory  Committee 
Report  and  its  recommendations  will  be 
the  subject  of  an  ongoing  review  by  the 
Commission  and  its  staff.' 

The  Advisory  Committee  Report's 
primary  recommendation  is  that  tbe 
Commission  hirther  its  integrated 
disclosure  system  by  implementing  a 
system  based  on  a  "company 
registration"  concept  first  envisioned  by 
the  American  Law  Institute's  Federal 
Securities  Code.  >°  As  formulated  by  the 
Advisory  Committee,  a  company 
registration  system  generally  would  be 
accomplished  through  the  following 
steps: 

On  a  one-time  basis,  the  issuer  "files 
a  registration  statement  (deemed 


'Given  tbe  concurrent  publication  of  the 
Advisory  Committee  Report  and  tbe  recent 
publication  of  the  Task  Force  Report,  both  of  which 
are  available  on  the  Commissioa's  Internet  Web  site 
and  through  the  (Commission's  Public  Reference 
Room,  this  release  does  not  attempt  to  explain  in 
Full  tbe  varying  proposals  to  reform  the  tspital 
formallon  regulatory  process  that  give  rise  to  many 
of  the  questions  asked  in  this  release.  Familiarity 
with  the  detailed  discussions  conlaitted  in  those 
dtKuments  is  assumed,  as  is  familiarity  with  many 
basic  Securities  Act  corKepts.  Tbe  Commission 
strongly  urges  interested  psrtiea  to  read  the 
Advisory  (Donunlltee  Report  in  its  entirely,  as  well 
as  Section  111  of  the  Task  Force  Report. 

*  See  the  <x>mpreberuive  discussions  contained  in 
the  Advisory  Committee  Itepon  concerning  market 
developments  and  the  effects  they  have  bad  on  the 
operation  of  the  Securities  Act  framework.  Advisory 
Committee  Report  at  pp.  4-9  and  Appendix  A 
("App.  A").  Similarly,  see  tbe  Task  Force  Report  at 
pp.  21-28. 

">T1ie  American  Law  Institute's  Federal 
Setnirities  Code  was  developed,  after  many  years  of 
effort,  under  tbe  diiection  of  PiYjfessor  Louis  Lose 
See  American  Law  Institute.  Fodeial  Securities 
Code  (1980).  See  alto  L.  Loss.  "The  American  Uw 
Institute's  Federal  Securities  Code  Pra|ect."  2S  But. 
Um  27  (1969). 

*  *  ITie  Advisory  Cotnmittec  retxmmends  that 
eligibility  for  an  initial  pilot  be  limited  to  issuers 
that:  have  registered  st  least  one  public  offering 
under  the  Securilies  Act:  have  been  reporting  under 
the  Exchange  Act  (or  two  years:  have  a  public  float 
of  Bt  least  $75  million;  and  have  securities  listed  on 
^e  New  York  Stock  Exchange,  the  American  Stock 
Exchange  or  NASDAQ  NMS.  Foreign  issuers  would 
be  eligible  if  tbey  file  annual,  quarterly  and  other 
periodic  reports  with  the  Commission  on  ftmns 
designed  for  domestic  issuers,  although  the 
Advisory  Committee  specifically  requests  the 


effective  immediately)  that  includes 
information  similar  to  that  currently 
provided  in  an  initial  short-form  shelf 
registration  statement.  This  registration 
statement  could  then  he  used  for  all 
types  of  securities  and  all  offisrings 
(including  those  offered  in  ftirtherance 
of  business  acquisitions)  and  all 
offerings  could  be  subject  to  Section  II 
strict  liability; 

Current  and  futiue  Exchange  Act 
reports  are  incorporated  by  reference 
into  that  registration  statement; 

Arotmd  the  time  of  the  ofiering, 
transactional  and  updating  disclosures 
are  filed  with  the  Commission,  usually 
in  a  Form  8-K  that  is  incorporated  by 
reference  into  the  registration  statement 
and  subject  to  Section  11  strict  liability, 
but  i^  certain  cases,  at  the  option  of  the 
issuer,  through  a  prospectus  supplement 
like  those  traditionally  filed  in  shelf 
takedowns: 

Other  than  a  nominal  fee  paid  at  the 
initial  filing,  registration  fees  would  be 
paid  at  the  lime  of  sale  rather  than  prior 
to  making  any  offisrs  (the  "pay  as  you 
go"  feature); 

Issuers  would  be  required  to  adopt 
some  disclosure  enhancements  (and 
encouraged  to  adopt  others)  that  seek  to 
improve  the  qtiality  and  timeliitess  of 
disclosure  provided  to  investors  and  the 
markets:  and 

Formal  prospectuses  would  be 
required  to  be  physically  delivered  only 
in  non-routine  transactions  tmd,  lArhen 
so  required  to  be  delivered,  they  would 
have  to  be  delivered  in  time  to  be 
considered  in  txumection  with  the 
investment  decision.  In  almost  all 
instances,  an  issuer  could  incorporate 
by  reference  filed  information  into 
selling  materials  or  the  confirmation  of 
sale  to  satisfy  the  legal  obligation  to 
deliver  a  prospec:tus  (whicii,  under  the 
statute,  must  precede  or  accompany  a 
confirmation  of  sale). 

The  Commission  seeks  comment  with 
respect  to  the  Advisory  Committee's 
company  registration  system,  as  a 
whole,  as  well  as  each  of  the  separate 
recommendations  contaiiied  in  the 
Advisory  Committee  Report. "  The 
Commission  is  not  today  proposing  and 
is  not  in  a  position  to  endorse  or  reject 
the  views  or  recommendations 
expressed  in  the  Advisory  Committee 
Report,  the  Task  Force  Report  or  any 
other  ideas  contained  herein. 


Cogimlssion  to  consider  whether  current  foteign 
issaer  eligibility  requirements  for  Form  F-3  primary 
offerings  should  be  sufTtcient  for  eligibility  in  the 
pilot.  Most  foreign  countries  (other  than  Canada)  do 
ool  require  their  issuers  to  prepere  quarterly 
reports. 

■^Comment  also  is  solicited  infta  Section  il.B.1 
with  respect  to  a  limited  number  of  specific  aspects 
of  the  Athrisory  Committee  Report. 
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ConsideTBtion  of  public  comment  on  the 
recommendations  in  tlis  Advisory 
Committee  Report,  the  Task  Force 
Rspoit.  and  otner  ideas  herein  will  be 
undertaken  prior  to  any  future 
Commission  action.  In  the  event  the 
Commission  determines  to  take  such 
action,  a  specific  proposal  will  be 
published  for  comment. 

n.  Secnritiee  Act  Concapta 

The  Securities  Act  and  the  issuer 
disclosure  provisions  of  the  Exchange 
Act  are  premised  on  the  view  that 
investors  are  best  protected  in  making 
investment  decisions  if  they  are 
presented  with  full  and  fair  disclosure 
of  all  material  information  about  the 
investments.  The  continuing  challenge 
for  the  CoEomission  lies  in  adapting  die 
statutory  disclosure  framework  to 
developments  in  the  capital  markets 
while  ensuring  that  investors  receive 
fiill  and  hir  disclosure  in  a  maimer  '^ 
and  at  a  time  that  allows  such  informed 
decision-making. 

Faced  with  the  following 
developments,  among  others:  increasing 
institutionalization  of  the  markets: 
advances  in  technology  and 
conmiunication  media:  continuing 
globalization  of  securities  markets;  and 
the  erosion  of  distinctions  between 
private  and  public  transactions,  the 
Commission  is  examining  whether  the 
existing  investor  prvtection 
mechanisms,  such  as  registration  of  both 
offers  and  sales  and  physical  delivery  of 
final  prospectuses  to  investors  around 
the  time  of  sale,  remain  the  best 
methods  for  accomplishing  this  fiill 
disclosure  objective.  The  Commission  is 
considering  as  well  whether  specific 
aspects  of  the  integration  of  the 
registration  requirements  under  the 
Securities  Act  and  the  periodic 
reporting  requirements  under  the 
Exchange  Act,  if  adjusted,  could  better 
serve  investors'  needs  for  full 
disclosure.  Finally,  the  Commission  is 
considering  whether  certain  distinctions 
between  public  and  private  offerings  of 
public  companies  remain  necessary  and 
how  the  increasingly  institutional 
nature  of  investors  should  be  reflected 
in  the  regulatory  framework. 

A.  Request  for  Comments  on  Securities 
Act  Concepts 

In  this  release,  the  Commission  seeks 
comment  on  the  best  methods  for 
eliminating  unnecessary  obstacles  to 


capital  fonnatian  while  improving  the 
quality  and  timing  of  disclosure  and,  - 
therefore,  investor  protection.  To  assist 
the  Commission  in  its  deliberations, 
certain  concepts  that  are  central  to  the 
current  capital-raising  process  and 
transcend  any  one  approach  to  reform 
are  highlighted  below.  Comment  is 
solicited  regarding  the  best  approach  to 
resolving  concerns  raised  by  those 
concepts,  whether  that  approach  is  one 
or  more  of  the  approaches  mentioned 
herein,  a  combination  thereof,  or  any 
approach  not  described  in  this  release. 
In  commenting  on  the  issues  and 
approaches  discussed  in  this  release, 
commenters  are  requested  to  focus  on 
how  those  matters  impact  on  full  and 
fair  disclosure  to  investors  in  a  maimer 
and  at  a  time  that  allows  for  iiifonned 
investment  decisions. 

1.  Quality  of  ongoing  disclosure. 
Investors  in  primary  offerings  for  repeat 
issuers  and  investors  in  the  secondary 
markets  generally  rely  on  periodic 
disclosure  prepared  pursuant  to  the 
Exchange  Act. "  The  existing  Securities 
Act  registration  system  for  larger, 
seasoned  issuers  is  heavily  dependent 
upon  incorporation  of  disclosure  from 
such  reports  into  the  registration 
statement."  Some  observers  have 
suggested  that,  while  issuers 
undertaking  registration  of  public 
offerings  often  devote  significant 
resources  to  developing  disclosure  of 
the  quality  required  under  the  Securities 
Act,  equivalent  resources  are  not 
necessarily  devoted  to  preparing 
disclosure  in  Exchange  Act  periodic 
reports. 

Given  the  importance  of  investor 
protection,  both  with  respect  to 
investors  in  primary  offerings  and 
investors  in  the  secondary  trading 
markets,"  the  Commission  solicits 
comment  regarding  whether,  in  fact,  a 
significant  difference  exists  in  the 
quality  of  disclosure  between  Securities 
Act  and  Exchange  Act  documents.  If 
such  a  difference  exists,  what 
Commission  action  should  be  taken  to 
address  this  concern?  Should 
enhancement  of  current  safeguards 
(such  as  the  application  of  liability 


provisions)  or  the  adoption  of  newly 
devised  safeguards,"  or  both,  be  used  to 
ensure  that  disclosure  in  Exchange  Act 
documents  is  equal  in  quality  to  that  in 
Seciuities  Act  documents? 

Are  there  particular  aspects  of 
Exchange  Act  disclosure  that  are  in 
need  of  improvement,  and  thus  require 
specific  Commission  focus?  Is  there 
information  in  Securities  Act  disclosure 
that  should  be  mandated  in  Exchange 
Act  reports?'"  To  enhance  disclosure 
quality,  should  further  participation  of 
persons  independent  of  the  issuer,  such 
as  independent  accoimtants,  be  required 
in  the  preparation  of  Exchange  Act 
reports? 

If  various  reforms  would  result  in 
disclosure  less  often  being  prepared 
specifically  in  connection  with  the 
offering  process,  or  would  allow  issuers 
quicker,  more  frequent  (potentially 
continuous)  access  to  the  capital 
markets,  would  any  concern  about 
existing  Exchange  Act  disclosure  quality 
be  exacerbated?  Are  improvements 
needed  to  ensure  that  Exchange  Act 
reports  provide  a  more  current  stream  of 
information  to  investors?  For  example, 
should  consideration  be  given  to 
adopting  a  requirement,  similar  to 
certain  self-regulatory  organizations' 
requirements,  that  information  that 
could  materially  affect  the  market  for  an 
issuer's  securities  be  disclosed  promptly 
in  a  public  filing  with  the 
Conunission?''  Should  the  filing  dates 
for  Exchange  Act  reports  (e.g.  Form  8- 
K)  be  accelerated  or  should  the  events 
that  trigger  such  reports  be  broadened?" 
Should  the  disclosure  of  particular 
events  be  accelerated?" 

2.  Informing  Investors,  a.  Constructive 
versus  Physical  Delivery  The  Securities 
Act  prohibits  persons  from  sending 
securities  through  interstate  commerce 
"for  the  purpose  of  sale  or  for  delivery 
after  sale,  unless  accompanied  or 
preceded  by  a  prospectus  that  meets  the 
requirements"  of  Securities  Act  Section 
ICHa)."  In  addition,  the  Section  10(a) 
prospectus  must  te  sent  or  given  prior 
to  or  at  the  same  time  with  any 
communication,  such  as  selling 


■'Id  ACcordancft  with  a  Task  Porc«  R«pai1 
racatnnMndatioD.  the  Conuniuion  ia  currently 
conienipUtinf  the  "plain  Eoglisb"  appfoach  to 
proapectoa  writing  lq  another  context.  See  Task 
Force  Repoct  at  pp.  17-lS  This  relaaae  focuses  on 
the  coDtenl  of  the  iniixination  delivered  rattier  then 
tbe  V«yy  In  which  InJonnetioD  Is  pfeeented. 


■'  For  domestic  cMapaniee,  Exchange  Act 
periodic  discioaiire  is  generally  pnnrided  in  ennueJ 
reports  on  Form  lO-IC  (17  CFK  249  3t0)  due  90  dey< 
after  tlie  end  of  the  fiacal  year,  quarterly  reports  on 
Form  10-<3  [17  (^FR  249.30aa)  due  45  days  after  the 
end  of  the  fiscal  quarter  and  "material  events" 
reports  on  Form  S-K  (17  CFR  249.306)  due  within 
e  spectfiad  numtwr  of  dsys  (either  S  businees  days 
or  IS  calendar  deyaj  sftar  the  event  occurs. 
i'SoeFormS-3.  17(31(239.11.  " 

■4  It  is  estimated  ttiat  the  secondary  trading 
market  for  equity  securities  was  roughly  35  times 
OS  Inrge  (in  aggregate  dollar  terms)  as  the  amount 
registered  for  primary  ofEerings  in  1995.  See 
Advisory  Coramittee  Repast  at  p.  2. 


■''  See,  e.g..  Advisory  Conunlttae  Report  regartiing 
certain  disclosure  enhancements  at  pp.  2a-2S  and 
in/ni  Section  Il.B.l.b. 

'"  See.  e.g.,  Adviaory  Commltlee  Report  legerding 
Risk  Fectore  at  p.  27  end  Appendix  B  ("  App.  B"),  ^ 
pp.  58-57. 

■*  See,  e.^..  New  York  Stock  Exchange  Listed 
Ounpany  Maouat  S  202.05;  Amaeicen  Stodl 
Exchange  Compeny  Guide  S 1 102:  and  National 
Aaaaciation  of  Securitiee  Oeelets  By-laws.  Schedule 
D. 

»See,  e.g..  Advisory  Cosmnitlee  Report  at  p.  27 
end  App.  B,  pp.  S5-aS. 

"  See,  e.g..  Advisory  Committee  Report  «t  p.  27. 

o  IS  U.S.C  i  77i(a).  Section  S(h)(2)  ol  the 
Secnilliee  Act.  IS  U,SXL  i  77e(bK2). 
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materials  or  conflrmatians,  that  would 
otherwise  fall  within  the  broad 
definition  of  "prospectus.""  Those 
prospectus  delivery  provisions,  which 
were  established  to  ensure  that  investors 
would  be  fully  informed,  today  are 
fulfilled  in  some  cases  by  physical 
delivery  of  written  prospectuses  and  in 
some  cases  by  a  mixture  of  physical 
delivery  of  transaction-specific 
information  and  constructive  delivery 
(through  the  issuer  incorporating  the 
information  by  reference  from  filed 
documents)  of  company  information. 
Through  the  1995  adoption  of  Rule  434, 
the  Commission  has  allowed 
constructive  delivery  of  some 
transaction-specific  informatitui  in 
limited  circumstances  by  larger 
issuers." 

The  Commission  is  considering 
whether  there  are  circumstances  under 
which  constructive  delivery  to  investors 
of  all  offering  information  [including 
both  company  and  transaction-specific 
disclosure)  would  provide  sufBcient 
investor  protection.  Have  advances  in 
technology  and  communications  now 
established  a  system  whereby 
"acxessibiUty"  provides  roughly  the 
same  amount  of  investor  protection  as 
physical  delivery?  Shoidd  reliance 
solely  on  constructive  delivery  be 
permitted  only  if  access  is  assured  n(3t 
only  through  the  Commission  but  also 
through  other  media?  Is  the  broad 
disseminatiim  of  publicly  available 
information  regarding  a  company, 
which  the  "efficient  market  hypothesis" 
assumes,"  in  fact  a  reality  for  most 
investors,  and  not  just  sophisticated 
ones,  at  any  given  time?  Does  it  matter, 
under  the  "efficient  market  hypothesis" 
or  otherwise,  if  just  sophisticated 
investors  have  this  information?  Is  it 


"See  Section  2(iaXe)  of  the  Securities  Ad,  15 
U.S.CS77h(10)(e). 

"See  Securities  Act  Releeee  No.  7188  (Mey  11. 
1995)  ISO  FR  286041.  For  larger,  seeaooed  issuers. 
Securities  Act  Rule  434  (17  CFR  230434)  currently 
allows  constructive  delivery  of  transaction-specific 
information  (other  thnn  ttlal  relating  to  the 
description  of  the  securities  offered)  and  compeny 
informatioo  (other  than  material  issuer 
developments]  in  drm  commitment  underwritten 
oftstiogs  for  cash. 

"  The  "efficient  market  bypotiiesis"  genatelly 
provides  tbet  the  price  of  a  company's  publicly 
treded  securities  hilty  reflects  al)  availeble 
infotmetion  about  the  compeny  al  any  given  time. 
See.  e.g.,  1.  Loaa  and  ).  Seligman.  1  SecaiHiat 
AaguJaUon  1. 184-86.  n  41  (1994).  Whi)e  there  are 
tliOerent  vetsioiu  of  the  "efficient  market 
hypothesis,"  perhaps  the  most  widely  eccepted 
version  is  the  "semi.strong"  variant,  which  posits 
that  all  pttblicty  svailsble  informstion  Is  quickly 
tlisseminated  into  the  marketplace  end  reflected  in 
the  price  of  a  company's  stock.  See  Loss  and 
Seligman,  tupro  at  185,  note  41.  The  (Commission 
bes  previously  telied  on  such  a  version  of  the 
"efficient  market  hypothesis."  for  example,  when 
adopting  Setnirities  Act  Rule  415  concerning  shelf 
rigletnllon.  See  Securities  Act  Releeee  No.  6499. 


useful  to  require  this  information  to  be 
physically  delivered  if,  as  imder  the 
tnirrent  system,  it  is  not  required  to  be 
delivered  until  days  after  the  investment 
decision  is  made?  On  what  basis  are 
investors  in  the  seconctary  markets 
making  investment  decisions? 

Where  constructive  delivery  is  being 
used,  is  there  nevertheless  a  minimum 
amoimt  of  basic  offering  information  not 
typically  cnntained  in  a  confirmation 
that  the  Commission  should  mandate  be 
physically  delivered,  such  as  in  a  newly 
developed  short-form  profile 
prospetrtus,  regardless  of  the  nature  of 
the  offering  or  investor?  If  so,  why? 

Comment  also  is  solicited  regarding 
whether  the  same  method  of  delivery 
should  be  required  for  all  purchasers  in 
a  single  offering.  Should  issuers  be 
permitted  to  choose  different  methods 
of  delivery  for  different  investors, 
without  regard  to  the  investor's  level  of 
sophistication?^  If  different  deUvery 
methods  are  appropriate,  should  the 
choice  be  dependent  upon  the  nature  of 
the  purchaser,  the  size  of  the  offering, 
the  type  of  security  offered,  or  a 
(Ximbination  of  such  factors?  U  the 
nature  of  the  purchaser  is  a  determining 
{actor,  would  the  "atxredited  investor" 
test, "  the  "qualified  institutional 
buyer"  test  ^  or  another  test  serve  as  the 
best  criterion  for  determining  whether 
constructive  or  physical  delivery  is 
used?  If  the  Coinmission  were  to  require 
information  to  be  delivered  to 
unsophisticated  investors  in  a  more 
costly  manner,  would  issuers  and 
underwriters  be  less  likely  to  permit 
such  investors  to  participate  in  an 
offering?  Would  it  depend  on  the  type 
of  offering?  Would  additional  flexibility 
provided  to  issuers  and  imderwriters  to 
tailor  disclosure  documents  to 
unsophisticated  investors  encourage 
inclusion  of  such  investors  by  issuers 
and  imderwriters? 

Would  constructive  delivery  be 
appropriate  in  every  offering  of  a 
particular  type  of  securities  (e.g.  debt], 
or  would  the  appropriateness  of 
/KinBtructlve  delivery  be  dependent  as 
well  on  the  size  of  the  offisring  or  the 
identity  of  the  purchasers?  »  Would 
investors  know  in  what  maimer 
information  would  be  delivered  if  the 
issuer  could  employ  multiple  delivery 
options?  In  the  view  of  commenters. 


>^See  Advisory  Committee  Report  et  pp.  18-22. 

'^"Accredited  investor"  is  defined  in  Securities 
Act  Rule  5011a).  17  (7R  230.501(a).  See  Advisory 
Committee  Report  at  p.  21. 

^  "Qualified  iDstitutional  tniyer"  is  defined  in 
Securities  Act  Rule  144A(e)(ll,  17  CFR 
230.144A(aXl). 

"See  Advisory  Committee  Report  et  pp.  19-22 
end  App.  B,  p.  18. 


would  this  infonnation  matter  to 
investors? 

b.  Timing  of  delivery.  One  key 
element  of  the  full  disclosure  objective 
is  ensuring  that  investors  are  given 
suffitnent  time  to  consider  material 
information  in  making  investment 
decisions.  Under  current  rules, 
prospectus  delivery  is  required  prior  to 
or  at  the  same  time  with  the 
confirmation  in  primary  offerings.  In 
practice,  therefore.  Section  10(a) 
prt^pectuses  may  be  unlikely  to  be  sent 
to  investors  in  advance  of  the  decisions 
to  purchase.  In  some  cases,  preliminary 
prosp^uses  are  delivered,  but  they 
generally  are  not  required  to  be 
delivered  if  the  issuer  is  reporting  under 
the  Exchange  Act.»  For  reptKting 
issuers,  material  company  information 
for  the  most  part  will  have  been  widely 
available  at  the  time  of  any  offering,  but 
information  regarding  the  offering 
transaction  and  any  infonnation  that 
reflects  material  developments  since  the 
last  Exchange  Act  report  was  filed 
would  not  have  been.-^'  Comment  is 
requested  with  regard  to  whether 
investors  in  primary  oHsrings  by 
reporting  companies  receive 
transactional  and  material 
developments  information  in  the 
traditional  physical  fonn  in  sufficient 
time  to  make  informed  investment 
decisions.  If  not,  what  Coinmission 
action  would  be  appropriate  to  ensure 
diat  result? 

To  the  extent  that  transaction-specific 
information  is  constructively  delivered 
through  public  filings  rather  than 
physically  delivered  to  individual 
ofbrees,  does  such  an  approach  delay  or 
aid  absorption  of  that  informatian  by 
investors  in  the  primary  offering  or  by 
the  market?  If  such  information  is  filed 
just  prior  to  sale,  would  investore  have 
more,  less,  or  the  same  opportunity  to 
make  informed  decisions  imdar 
constructive  delivery  as  they  have  today 
imder  the  shelf  registration  system, 
where  the  transaction-specific 
information  is  physically  delivered  with 
the  confirmation  sometime  after  the 
investment  decision  is  made? 

c.  Limitations  on  written 
communications  other  than  the 
statutory  prospectuses.  The  drafters  of 
the  Secriiritles  Act  intended  that  the 


»Exchange  Act  Rule  15c2-8. 17  OH  240.1Sc2- 
8. 

>'  For  iton^helf  oflerings  today,  such  inforcnation 

may  txi  on  file  with  the  Commission  lor  some  time 
prior  to  the  otbring.  although  tile  amount  of  time 
is  dependent  upon  many  factors,  including  wiietber 
the  staff  reviews  that  registration  statement.  To  tbe 
extent  pre-trsnsaction  staR  review  for  repeat 
issuen'  registration  stslemenis  would  be  limited  or 
eliminated  in  the  futun,  that  time  is  likely  to 
hecnme  sharter,  and  could  become  meterieUy 
shoctar. 
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statutory  prospectus  be  the  vnitten 
selling  document  for  securities.  "Fioe 
writing"  outside  the  statutory 
prospectus  is  not  generally  permitted 
except  in  the  post-eSiBctive  period  when 
the  Section  10(a)  prospectus  has  been 
delivered  to  investors.  Comment  is 
solidtad  with  respect  to  whether  more 
flexibility  to  inform  investors  by  use  of 
written  vehicles  other  than  the 
traditional  prospectiis  should  be 
permitted.  Foe  example,  should 
simplified  profile  prospectuses  be 
peraiitted  or  required?  With  respect  to 
nfturingn  by  Seasoned  issuers,  if 
significant  ongoing  information  is  and 
has  been  available  to  investors  with 
respect  to  such  issuers,  is  the  potential 
for  harm  from  allowing  or  encouraging 
non-prospectus  information  delivery 
minimized?  Would  investor  protection 
be  likely  to  improve  to  the  extent  that 
issuers  are  encouraged  to  provide 
written,  rather  than  oral,  information 
about  the  basic  terms  of  the  transaction? 
Alternatively,  would  more  flexibility  be 
likely  to  result  in  use  of  selling 
materials  driven  by  marketing  needs 
that  (in  the  distributed  form) 
significantly  diOsr  from  the  prospectus 
envisioned  by  the  Securities  Act?  If  so. 
would  investors'  focus  shift  to  the 
marketing  language  instead  of  the 
mandated  prospectus  disclosure, 
particularly  if  the  latter  is  constructively 
rather  than  physically  delivered?  What 
standard  of  liability  should  attach  to 
such  other  selling  materials? 
Would  a  system  allowing 
incorporation  by  reference  of  the 
required  prospectus  disclosure  from  a 
registration  statement  previously  filed 
with  the  Commission  facilitate  the  use 
of  simplified  term  sheets  or  other  types 
of  "&«e  writing?"  Would  that  system 
fodlitate  free  writing  if  such  selling 
materials  had  to  be  filed  and  subject  to 
liability  under  Section  12(a)(2)?  Would 
sufficient  investor  protection  exist 
-  owhere  Section  12(a)(2)  liability  is 
applied? 

To  what  extent  would  issuers  be  more 
inclined  to  phnride  selling  materials 
tmder  that  sort  of  system  than  imder  the 
current  system?  Would  the  requirement 
to  have  a  Section  10(a)  prospectus  (and 
the  selling  materials)  on  file  by  the  time 
of  use  of  the  selling  materials  present 
any  difficulty  as  a  practical  matter,  even 
though  statutory  disclosure  may  be 
wboUy  incorporated  by  reference  rather 
than  delivered  physically?  " 

3.  Timeliness  of  disclosure — 
informing  the  market.  Under  the  current 
shelf  system,  information  concerning 


shelf  takedowns  (contained  in  a 
prospectus  supplement)  is  not  required 
to  be  filed  until  the  second  business  day 
following  the  earlier  of:  the  date  of 
determination  of  the  offering  price,  or 
the  date  of  first  use  in  connection  with 
the  offering.  Some  have  expressed 
concern  that  the  current  structure  of  the 
shelf  registration  system  does  not 
require  timely  disclosure  to  the 
secondary  markets  of  all  material 
information  that  is  being  disclosed  to 
investors  in  the  primary  oaring.  " 

Does  the  post-takedown  filing  of 
prospectus  supplements  strike  an 
appropriate  balance  between  quick 
access  to  capital  and  timely  disclosure 
to  investors  in  the  secondary  markets  for 
such  securities?  Is  this  balance 
appropriate  if  the  prospectus 
supplement  is  available  earlier?  Are  the 
secondary  markets  having  difficulty 
assimilating  such  information  during 
the  period  before  it  is  filed  with  the 
Coinmlssion  because  of  limited  access 
to  such  information?  What  role  do  wire 
services  and  others  play  in 
disseminating  such  information?  If  all 
this  information  is  already  fully 
disseminated  to  the  secondary  markets 
at  the  time  Investors  make  the  decision 
to  purchase  in  the  primary  offering,  is 
it  necessary  to  require  any  filing  or 
mandate  any  specific  form  of 
information  delivery  for  transactions? 
As  procedures  are  developed  permitting 
issuers  to  access  the  capital  markets 
more  quickly,  what  changes,  if  any,  are 
likely  to  occur  to  the  underwriting 
process  and  investor  participation? 

If  information  that  is  not  Hied  with 
the  Commission  is  not  being  fully 
assimilated  prior  to  the  making  of 
investment  decisions,  corrunent  is 
requested  with  respect  to  whether, 
regardless  of  any  other  reforms,  the  shelf 
registration  system  should  be  amended 
to  require  the  filing  of  complete  oBering 
disclosure  (including  the  price  and 
other  terms  of  the  securities]  at  some 
point  prior  to  the  takedown  in  order  to 
allow  time  for  the  market  to  assimilate 
such  information.  ^  If  so,  how  long 
does  it  take  for  such  information  to  be 
assimilated  by  the  market?  Would  the 
answers  to  these  questions  be 
dependent  upon  the  nature  of  the 
securities  involved  in  the  offering,  the 
nature  of  the  offering,  or  the  size  of  the 
issuer? 

Does  it  matter  if  transaction-specific 
disclosure  that  does  not  amount  to  a 
material  development  is  not  assimilated 
until  some  time  after  the  offering? 


Should  a  special  requirement  apply  in 
cases  where  the  offering  involves  a  type 
of  security  never  before  sold  by  the 
issuer?  Should  there  be  certain  events 
(e.g.  a  percentage  of  equity  being 
o^red)  that  will  always  be  deemed 
material  developments? 

In  addition,  comment  ib  requested 
with  regard  to  whether  takedown 
infonnaUon  should  be  filed  in  an 
Exdiange  Act  report  that  is  incorporated 
by  rebirence  into  the  registration 
statement.  Should  all  Securities  Act 
Rule  424(b)  prospectus  supplements  be 
deemed  to  be  a  part  of  the  effective 
registration  statement,  as  is  the  case 
with  prospectus  supplements  filed  in 
connection  with  Rule  430A? 

4.  The  role  of  "gatekeepers"  in 
irminiaining  quality  of  disclosuTS.  The 
dvil  liability  proviaions  of  the 
Securities  Act  registration  system 
provide  strong  incentives  for  certain 
parties  independent  of  the  issuer  (such 
as  underwriters,  accounting 
professionals,  and  others)  to  take  steps 
to  ensure  the  quality  of  disclosure.  " 
Given  the  interest  of  issuers  in  quick 
access  to  the  capital  markets,  some 
commenters  and  reports  have  argued 
that  these  "gatekeepers"  may  not 
currently  be  given  the  amount  of  time 
they  wish  or  need  in  which  to  perform 
their  traditional  "due  diligence"  role, 
particularly  in  connection  with  delayed 
shelf  offerings.  ^  Comment  and  specific 
data  are  solicited  with  respect  to  the 
nature  and  prevalence  of  such 
difficulties.  Comment  is  requested  on 
whether  there  is  tension  between  the 
traditional  role  of  "gatekeepers"  and  the 
issuer's  desire  to  have  quick  access  to 
the  capital  markets. 

Can  the  independent  "gatekeepen" 
role  be  reconfigured  in  order  to  facilitate 
the  issuer's  ability  to  access  the  capital 
markets  quicidy  while  maintaining  or 
enhancing  investor  protection?  If  not. 
should  reliance  on  such  "gatekeepers" 
continue  if  a  collateral  effect  may  be  to 
slow  down  access  to  the  capital 
markets?  Is  the  increasing  ei)ility  of 
issuers  to  access  the  seciuities  markets 
directly  by  themselves  affecting  the  role 
of  imderwriters  as  "gatekeepers." 
particularly  in  light  of  advances  in 
technology  and  communications?  Has 
there  been  a  change  in  the  role  other 
parties  play,  such  as  analysts  and  rating 
agencies,  that  should  be  considered  in 
evaluating  the  role  of  traditional 
"gatekeepers?"  In  what  ways  has  the 


^The  Section  10(«1  pn»p«clu»  woald  tie  nquirad 
to  be  on  Rl«  lubiecl  to.  if  applicable.  Rule  430A  (17 
CFK  230.430AI  uul  Rule  424  117  1311 230.424). 


"5ae,  0^..  AdvlMty  Coounltlee  Report  et  pp.  s- 
6.  See  ajK  Securitiee  Act  Rule  424(b).  17  CFR 
23a.424(b). 

^See.  e^.  Advijoiy  Cooimjttee Repon  el  p.  17. 


"  See  SecuriUee  Act  Section  11.  IS  U.S.C.  77k. 
See  alMo  Securitiee  Act  SecUon  12,15  U.S.C  S  77L 

^  See.  e^.  Committee  on  Federml  ReguletioD  of 
Securitiee,  "Report  of  Teek  Force  oo  Sellers'  t>ue 
Diligence  end  Slmiler  Defetues  Uwler  the  Federal 
Securitiee  Liw,"  4a  Au.  Loir.  IISS  (1993). 
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"due  diligence"  process  changed  to 
reflect  these  changes? 

Are  there  mechanisms  that  could  be 
adopted  to  allow  such  "gatekeepers"  to 
operate  effectively?  Have  advances  in 
technology  and  communications  and 
the  existence,  in  some  cases,  of  auditors 
engaging  in  interim  reviews,  and 
analysts  and  rating  agencies  made 
performance  of  the  "gatekeeper" 
nmction  possible  on  a  continuous  basis, 
or  with  littie  notice,  due  to  the 
dissemination  of  information  about 
issuers  on  a  continuing  basis? 

Would  requiring  a  separate  filing  that 
is  subject  to  Section  11  liability  (such  as 
an  Exchange  Act  filing  incorporated  by 
reference  into  the  registration  statement) 
focus  the  issuer  and  other  parties  on  the 
quality  of  (iisclosure  and  the  need  to 
undertake  due  diligence?  If  so,  should 
the  timing  thereof  be  dependent  upon 
the  type  of  security  involved  and  the 
size  of  the  offering?  Should  there  be  a 
different  or  supplemental  mechanism 
(for  example,  a  requirement  that 
independent  "gatekeepers"  be  notified 
of  (or  engaged  for,  as  applicable)  an 
offering  at  least  several  days  in  advance, 
or  a  requirement  that  a  certificate  be 
filed  by  independent  "gatekeepers" 
prior  to  the  offering  that  they  have 
performed  due  diligence)?  Would  these 
mechanisms  be  consistent  with  today's 
demands  for  quick  access  to  capital? 

Would  a  "disclosure  committee"  of  an 
issuer's  board  of  directors  operate  as  an 
effective  "gatekeeper?"  ^"^  Would  such  a 
"disclosure  committee"  likely  improve 
the  monitoring  of  disclosure  by 
directors  or  improve  the  accuracy  of 
disclosure?  Would  it  result  in  a 
diminished  oversight  role  for  the  rest  of 
the  board?  What  effect  would  it  have  on 
the  liability  of  the  directors  serving  on 
the  committee?  What  effect  would  it 
have  on  the  liability  of  the  other 
direiiors  on  the  board?  Would  board 
members  be  tvilling  to  serve  on  such  a 
committee  if  there  were  no  Commission 
guidance  on  liability?  '"  How  would  it 


"Seetlie  full  description  of  this  concept  at  pp. 
31-34  of  the  Advisory  Cormnittee  Report.  This 
concept  la  recommended  by  the  Advisory 
Committee,  although  it  is  not  identiFied  as  en 
esMntial  element  of  company  registration. 

'•Although  the  Advisory  Cotruniltee  Report  stops 
short  of  recommending  a  particular  change  in  the 
application  of  liability  to  "gatekeepers,"  three 
members  of  the  Advisory  Committee,  in  e  separate 
statement,  expressed  doubt  that  practitioners  would 
recommend,  or  that  corporations  would  adopt, 
some  of  the  tefrinns  proposed  by  the  Advise^ 
Conmiiltee,  and  particularly  the  disclosure 
CAOimltlee  concept,  unless  the  Commission 
accompanied  it  with  a  transition  in  liability  rules. 
See  "Separate  Statement  of  John  C.  Coffee,  Jr., 
Edward  F.  Greene,  and  [.awrence  W.  Soiuini"  in 
the  Arfviaory  Committee  Report  el  Section  tV.,  p. 
3a. 


operate  differently  from  the  audit 
committee? 

5.  Staff  reiriew.  Tlie  Advistwy 
Committee  Report  states  that  the 
uncertainty  surrounding  whether  there 
will  be  staff  review  of  registration 
statement  disclosure,  in  c^ses  other  than 
initial  public  offerings  and  major 
restructurings,  results  in  delays  and 
uncertainties  that  may  not  be  justified  in 
terms  of  public  interest  and  investor 
protection  benefits.^  The  Advisory 
Committee  Report  suggests  that,  for 
those  issuers  in  a  company  registration 
system,  imder  certain  circumstances, 
staff  review  t>e  eliminated  with  respect 
to  pre-transaction  filings  in  favor  of 
enhanced  reviews  of  Exchange  Act 
filings  that  could  protdde  a  similar 
deterrent  effect. 

Only  a  small  percentage  of  the 
Commission's  current  reviews  of 
Securities  Act  registration  statements 
focus  on  issuers  that  are  neither  making 
their  initial  public  offering  nor  offering 
securities  in  connection  with  major 
restructurings.*  Many  of  those  revievirs 
involve  issuers  that  are  either 
financially  troubled  or  are  offering  a 
new  type  of  security  to  the  public. 
Comment  is  requested  with  respect  to 
whether  the  Commission  staff  should 
shift  its  review  of  repeat  issuers  from 
Securities  Acrt  registration  statements  to 
the  review  of  Ex^ange  Act  reports.  If 
so,  imder  what  circumstances?  Should 
the  Commission  instead  consider 
making  public  its  criteria  used  to 
determine  whether  to  review  repeat 
issuers'  registration  statements;  limiting 
its  review  of  repeat  issuers'  registration 
statements  to  those  issuers  that  are 
financially  troubled  or  are  engaging  in 
an  e.\traordinary  transaction;  or 
allowing  repeat  issuers  to  request 
review  of  their  Exchange  Act  reports 
well  in  advance  of  a  public  offering?  '> 

B.  Request  for  Comment  on  Aspects  of 
Specific  Approaches 

1.  The  Advisory  Committee  Repon.  a. 
Scope  of  the  system.  If  the  Commission 
were  to  ultimately  adopt  a  version  of 
company  registration,  should  it  be 
preceded  by  a  temporary  pilot  program 
to  test  the  t^em?  If  ultimately  adopted, 
should  it  apply  to  issuers  on  a  volimtary 
or  mandatory  basis?  Should  it  be 
mandated  for  some  issuers,  and  if  so. 


>*  See  Advisory  Comrolttea  Itepofl  el  App.  A,  pp. 

6-14. 

.   *Tbe  Commission  staff  does  not  currently  review 
takedown  disclosure  in  a  shelf  registration 
statement  prior  to  use.  although  the  staff  selectively 
reviews  shelf  registration  statements  prior  to  tiieir 
effective  date  and  selectively  reviews  other 
registration  statements  of  repeat  issuers,  ss  welt  as 
F.srhange  Act  reports  of  rvpeet  issuers. 

"  See  tile  diacussion  of  staff  review  in  the 
Advisory  rnmmittee  Report  el  App.  B,  pp.  21-^2. 


which  pnes?  Would  it  be  appropriate  for 
smaller  issuers  without  significant 
additional  investor  protection 
mechanisms?  Are  the  benefits  of  the 
company  registration  system  that  do  not 
exist  in  the  current  shelf  registration 
system  lilcely  to  attract  the  partidpatioo 
of  issuers  given  the  different 
requirements  of  company  registration, 
including  the  investor  protection 
enhancements?  If  available  only  to 
larger  issuers  on  a  voluntary  basis,  are 
such  issuers  likely  to  opt  in?  The 
company  registration  system,  in  its 
recommended  pilot  stage,  would  not  be 
available  to  all  issuers  currently  eligible 
to  rely  on  shelf  registration  for  delayed 
offerings  because,  for  example,  it 
requires  two  years  of  reporting  history 
as  opposed  to  one  year.  The  Advisory 
Committee  believed  that  the  extra 
"seasoning"  from  an  adilitional  year 
could  help  ensure  the  quality  of  the 
Exchange  Act  reporting  structure.  Is 
such  an  additional  requirement 
appropriate? 

If  a  volimtary  company  registration 
system  were  implemented,  eligible 
issuers  <x>uld  be  operating  under  one  of 
two  separate  registration  systems:  the 
Form  S-3  (allocated  or  universal  shelf 
or  non-shelf)  registration,  or  company 
registration  (miidified  or  full).  If  such  a 
system  were  to  be  implemented,  should 
issuers  electing  to  be  part  of  the  system 
be  required  to  rely  on  company 
registration  for  all  subsequent  offerings 
of  securities  if  they  are  to  receive  certain 
other  benefits,^  or  should  issuers  be 
permitted  to  use  a  company  registrati'on 
system  except  when  they  issue 
unregistered  securities  in  reliance  upon 
statutory  exemptions  or  Commission 
exemptive  rules  or  regulations?  Should 
any  period  of  ineligibility  to  chcxise  a 
company  registration  system  be  applied 
if  an  issuer  changes  its  mind  about 
participation  in  the  system?  Are  there 
offerings  of  certain  exempt  securities 
and  exempt  transactions  that  an  issuer 
should  be  permitted  to  make  on  an 
unregistered  basis  while  participating  in 
company  registration?  Should  debt 
securities  and  equity  securities  be 
treated  differently  with  regard  to 
mandatory  inclusion? 

The  current  Setnirities  Act  regulatory 
framework  applies  different  liability 
standards  to  registered  offerings  than 


•3  See  Advisory  Coouninee  Report  at  App.  8,  pp. 
34-39.  Under  the  Advisory  Committee 
recommendatioiu,  issuers  that  choose  full  cocnpany 
registration  would  be  entitled  to  rely  upon  a 
narrower  application  of  the  resale  limitations  for 
"affiliates"  and  a  narrower  definttion  of  who  is  an 
"underwriter"  with  rasped  to  their  securities.  See 
Advisory  Commiyee  Report  at  App.  B,  p.  34. 
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unregistered  ofisrings.*'  For  axampie, 
strict  liability  under  Section  1 1  applies 
to  registered  ofierings  but  does  not 
app^  to  unregistered  oOerlngs.  Is  this 
liability  distinctioD  likely  to  lead  an 
issuer  to  prefer  to  retain  the  option  of 
making  unregistered  exempt  or  offiihore 
offerings?  What  would  be  the  beneflts  to 
investors  of  a  system  in  which  all 
offerings  are  registered  (full  company 
registration)  as  opposed  to  the  current 
system  in  which  some  oSierings  are 
registered  and  some  are  unregistered? 
What  would  be  the  negative 
consequences?  Are  the  reasons  that 
issuen  choose  unregistered  private 
oflisrings  (such  as  the  need  to  keep 
certain  information  conQdentiei,  the 
activities  of  arbitrageurs  or  the  identity 
of  the  purchasers)  they  addressed  by  the 
company  registntion  model?'* 

b.  Disclosure  enhancements.  The 
Advisory  Committee  Report  suggests 
that  a  number  of  "disclosure 
enhancements"  be  a  part  of  the 
company  registration  system,  largely  as 
methods  to  ensure  the  quality  and 
currency  of  Exchange  Act  disclosure.'' 
Comment  is  requested  with  respect  to 
the  effect  of  each  of  those  enhancements 
and  whether  any  resulting  benefit 
would  justify  any  additional  cost  of 
complying.  For  example,  would  a 
benefit  be  provided  by  the  management 
certification  (which  is  not  filed  but 
subject  to  penalty)  that  is  not  currently 
provided  by  the  signature  requirements? 
Would  management  be  more  likely  to 
read  the  disclosure  document  or  would 
it  provide  the  certification,  much  in  the 
same  way  some  management  reportedly 
execute  signature  pages,  without 
reading  the  disclosure  document? 


«>SMS«iirlli«>  Act  Staiaat  It.  12  ud  17,  IS 
U.S.C  am.  711.  tnd  77q.  Stt  alto  CuHafmn  v. 
AlhyydCo.  Jhc .  lis  S.  Ct  lOSl  (lags). 

^  See  Adv  iiory  CommittM  Rapott  tt  App.  A.  ppl 
IB-IS.  3»-ia  and  it  App.  B.  p.  «5. 

^  See  Adviiory  Conunittaa  Raport  at  pp.  2&-2a 
Thoae  anbanccnwnta  iocluda;  a  canification  that  U 
■aol  will)  tfaa  Cling  of  aacfa  masdatory  periodic 
mport  that  two  of  four  ieoiM  ofBcen  hava  nviawad 
the  isauer'a  Exchange  Act  repona  and  that,  to  tJie 
beet  of  their  knowladga.  thay  do  not  contain  any 
tnatanal  Ealaa  or  mialeading  information:  a  oneHime 
maoagament  report  to  the  aiidit  ct>inmittee  or  to  the 
board  of  diredora.  if  there  is  no  audit  comininee, 
describing  the  prtxedures  followed  to  ensure 
integrity  of  repons  and  to  avoid  iruider  trading 
(up^tad  only  if  materially  changed];  an  altaratina 
of  the  due  dates  for  Forms  i-K  to  5  business  days 
aftae  the  occurrence  of  tile  event  where  tuch  reports 
currently  allow  15  calendar  days;  an  expansion  of 
tlM  events  that  require  per  se  a  filing  of  a  Ftxni  S- 
K;  a  new  requtreroem  Ibet  risk  isctors  disdoeuie  be 
Included  in  the  Form  10-K  lamplified  by  a 
djacojsioo  of  the  beoefiu  of  ownenhlp  at  the 
iaauer's  option):  a  review  of  inlarim  fitiatif.i«l 
infonzMtioD  under  SA5  71  by  intlaperulaiit 
■ccounianla  at  the  time  of  filing  (a  voluntary 
enhaiKeaKfU);  and  a  "disclosure  commitlae'*  of  the 
boKd  of  itirKton  (a  voluntary  enhanrtimeml. 


The  recommended  mandatory 
enhancements  focus  on  internal  issuer 
action  to  improve  disclosure,  rather 
than  seeking  enhancement  of  Exchange 
Act  reports  through  persons 
independent  of  the  issuer.  Comment  is 
requested  with  respect  to  the  relative 
costs  and  benefits  of  focusing  on 
internal  issuer  action  as  compared  to 
greater  participation  of  Independent 
"gatekeepere."  Should  any  voluntary 
enhancement  involving  independent 
parties  (e.g.  the  review  of  interim 
financial  results  imder  SAS  71)  *  be 
mandated?  Should  any  of  the  mandatory 
enhancements  be  voluntary?  Are  there 
additional  or  alternative  enhancements 
that  would  provide  investor  protection 
at  reasonable  cost?  For  example,  should 
other  communications  from  the  audilora 
to  theissuer  be  reported  in  the  Form  B- 
K  filings  [e.g.  internal  control 
weaknesses)?  Should  sales  be  prohibited 
during  the  days  following  the 
occurrence  of  any  event  (or  certain 
specified  events)  triggering  a  Form  8— K 
before  the  report  has  been  filed?  As 
recommended  by  the  Advisory 
Committee,  should  sales  be  prohibited 
until  the  market  assimilates  the 
infonnatian  after  such  filing? 

Could  aspects  of  any  of  the  proposed 
enhancements  be  modified  to  provide 
greater  investor  protection  without 
disproportionately  increasing  the  costs? 
For  example,  are  there  events  currently 
repotted  on  Form  10-Q  that  should  be 
subject  to  an  accelerated  reporting 
schedule  on  Fonn  8-K?  "  Would  any  of 
the  enhancements  operate  instead  to 
reduce  investor  protection?  Would  any 
of  these  enhancements  suggest  that 
fewer  persons  take  responsibility  for  the 
disclosure?  If  enhancements  are 
beneficial,  should  they  be  mandated  for 
some  or  all  issuers  reporting  under  the 
Exchange  Act,  regardless  of 
participation  in  company  registration? 

2.  Task  Force  Report 
Recommendations.  The  Task  Force 
Report  sets  forth  a  list  of  recommended 
reforms  for  the  regulatory  system.  The 
main  focus  of  those  recommendations 
was  on  revising  the  existing  shelf 
registration  system  to  provide  more 
flexibility  and  accessibility.  Those 
recommendations  included: 

e  Allowing  smaller  issuers  that  have 
been  reporting  for  a  year  to  make 
delayed  offerings  (without  altering  the 
diaclocura  requirements  or  permitting 
forward  incorporation  by  reference); 


•  Eliminating  "at  the  market"  offering 

restrictions; 
e  Allowing  universal  shelf  registration 

for  secondary  offerings; 
e  Allowing  issuera  aniTmalority-otwned 

subsidiaries  to  be  named  as  possible 

issuers  on  a  shelf  registration  (without 

designating  the  issuer  until 

takedown): 
e  Allowing  reallocation  of  securities  on 

a  shelf  registration  statement  by  post- 
effective  amendment; 
e  Allowing  registration  by  seasoned 

issuen  without  any  specification  of 

the  classes  registered;  and 
e  Allowing  seasoned  issuera  to  pay 

registration  fees  at  the  time  of 

takedown." 

The  Commission  seeks  comment  with 
respect  to  each  of  the  Task  Force's 
reconunendationB  relating  to  reforming 
shelf  ragistntibn.  In  addition,  the 
Commission  requests  comment 
specifically  on  the  following  aspects  of 
the  Taak  Force's  suggested  refcnms. 

1.  Many  Task  Force  shelf  registration 
revisions  are  similar  to  the  streamlining 
aspfcts  of  the  company  registration 
system.  If  a  company  registration 
approach  is  implemented,  wotild  any  of 
the  Task  Force  recommendations  to 
revise  the  shelf  system  provide  an 
added  benefit  to  ineligible  (or  eligible) 
issuera  without  loss  of  investor 
protection? 

2.  Would  the  Task  Force  reforms 
eliminate  any  remaining  concern  of 
issuers  regarding  market  overhang 
effects  when  equity  securities  may  be 
issued  from  a  universal  shelf? 

3.  Would  reforrii  of  the  shelf 
registration  process  as  suggested  in  the 
Task  Force  Report  be  appropriate  only 
if  investor  protection  enhancements  also 
were  added?  If  so,  whaf  enhancements 
would  be  needed?  Would  the  shelf 
legistration  reforms  minimize  or 
exacerbate  concerns  about  ensuring 
current  information  for  the  secondary 
markets? 

3.  Liberalizing  the  resale  of 
unregistered  securities.  One  approach  to 
reforming  the  registration  system 
involves  the  expansion  of  Rule  144A 
under  the  Securities  Act.*  Rule  144A 
has  facilitated  the  creation  of  a  private, 
relatively  liquid,  limited  institutional 
market  made  up  of  qualified 


*Sae  AJCPA  Statement  on  Auditing  Sundarda 
No.  71  (May  igS3). 

*'  See.  e.g..  the  recommendations  reganling 
atxeleration  of  reporting  of  certain  events  in  tlia 
Advisory  Commitlae  Report  at  p.  27. 


*  See  the  Taak  Force  Report  at  pp.  36-10.  The 
Taak  Force  also  recommended  allowing  smaller 
laauars  that  are  Itot  eligible  for  Form  S-3  but  have 
been  reporting  for  a  year  to  deliver  their  Exchange 
Act  reports  with  their  prospectuses  (rather  than 
leiteratiDg  that  informatioo  in  the  prospectuses).  All 
but  the  flrstand  fourth  of  these  recommendatioiu 
noted  above  are  recommendations  of  tlie  Advisory 
Committee  See  Task  Force  Report  at  pp.  3^~*0  and 
the  Adviaory  (Committee  Report  at  p.  35,  n.  40  and 
accompanying  text 

•17CFR23ai44A. 
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institutional  buyers  ("QIBs"). 
Suggestions  have  been  made  that  easing 
the  restrictions  on  the  types  of  securities 
and  buyers  that  may  participate  in  the 
Rule  144A  market  would  reduce  the 
cost  of  capital  formation  without  a 
corresponding  loss  of  investor 
protection.^  Should  the  (Dommission 
consider  expanding  the  use  of  Rulb 
144A  as  an  alternative  to,  or  in 
combination  with,  aspects  of  company 
registration?  For  example,  should  the 
fungibility  restriction  of  Rule  144A"  be 
revised  and,  if  so,  should  it  be 
eliminated  or  simply  eased  for  a 
particular  class  of  issuen  or  securities? 
Comment  also  is  requested  regarding 
whether  the  group  of  institutiotis 
eligible  to  be  QIBs  should  be  expanded 
and,  if  so,  in  what  manner.'^  Would  the 
expansion  of  this  separate  institutional 
mari;et  lessen  investor  protection  in  any 
way  or  harm  the  public  interest? 

It  the  Commission  were  to  expand  the 
use  of  Rule  144A,  revise  Rule  152,"  and 
address  further  the  problematic 
practices  tmder  Regulation  S,''  would 
enough  of  the  complexity  of  the 
"restrit:ted  versus  unresUicted 
securities"  and  "private  versus  public 
offering"  dichotomies  be  eliminated,  or 
would  such  actions  move  the  line  of 
demarcation  but  otherwise  retain  all  the 
distinctions?  "  Would  the  complexity 
be  eliminated  if.  in  addition,  the 
Cximmission  shortened  the  holding 
period  in  Rule  144  or  would  this  dionge 
move  the  line  of  demarcation?  ^  Rule 


"See.  e.g..  J.  CoSse.  Jr.,  "Re-Engineering 
Corporate  Disclosure:  The  Coming  Oebele  Over 
Company  RegistreUon."  S2  Wash,  a  Lse  L  Rev. 
1143,  1177-79  (1995). 

**  Under  current  Rule  144A.  securitiee  that  are 
fungible  wben  Issued  with  thoee  traded  on  a 
national  securities  exchange  or  quoted  in  a  U.S. 
automated  inter-dealer  quotation  system  may  iiot  be 
sold  in  the  144A  market.  See  Rule  144A(d)(3),  17 
CFR230.144A(dK3). 

"  Under  Rule  144A.  securitiee  may  only  be 
oSared  or  sold  to  QIBs.  To  be  eligible  to  be  a  QIB, 
an  institution  must  own  and  invest  on  a 
discretionary  basis  at  least  $100  million  in 
sectirttios  of  unaffiliated  entities,  or.  if  a  registered 
deeier  (acting  for  its  own  accounts  or  on  bebelf  of 
other  QIBs),  st  least  SIO  million  in  securities  of 
uoaffiiiated  entities.  Banks,  savings  sssociations 
and  equivalent  forei^  institutions  must  also  have 
a  net  worth  of  at  least  S25  million  to  be  eligible. 

"See  ui^  S«:tion  ILB.6. 

>< Securities  Act  Releue  No.  7100  Oune  27, 1985) 
leo  PR  35663). 

*>I>ercaived  difliculties  arising  from  these 
distiiKtions  include:  prohibitions  on  combining  a 
private  otbtr  and  a  public  sale:  Section  S  "gun- 
lumping"  issues  erising  from  converting  a  pHvete 
offaring  to  a  public  offering:  and  general  solicitation 
and  integration  concerns  arising  when  converting 
an  offering  begun  after  filing  a  registretion 
statement  to  a  private  offering.  See  S.  Keller,  "Besic 
Securities  Act  Concepts  i^visited."  INSIGHTS,  vol. 
9  St  pp.5-12  (May  1995]  and  Advisory  Committee 
Report,  App.  A  at  pp.  22-32. 

»  See  SecuriUee  Act  Release  No.  7187  Oune  27. 
1995)  ISO  FR  35645).  Rule  1«4  prtividM  a  sale 


144  is  commonly  viewed  as  setting  the 
restrictions  on  resale  of  most 
unregistered  securities  (including  sale  of 
Rule  144A  securities  outside  the  QIB 
market).  As  cuch,  would  reducing  the 
Rule  144  holding  period  have  the  effect 
of  making  the  alternative  of  not 
registering  securities  more  attractive  to 
issuers  and  purchasers  and,  therefore, 
tend  to  minimize  the  need  for  further 
reform  of  the  registration  process? 
Would  rule  changes  that  encourage 
more  offerings  to  be  unregisteied  impact 
investor  protection? 

4.  The  four-part  approach.  Another 
recently  articulated  approach  to 
modernizing  the  regulatory  framework 
governing  the  offering  process  consisted 
of:  (i)  focusing  on  the  nature  of 
purchasers  as  one  of  the  bctors 
considered  in  defining  the  regulation  of 
registered  offerings;  (ii)  exempting  offen 
from  registration;  (iii)  allowing 
communications  other  than  the 
statutory  prospectus  during  the  offering 
period,  subject  to  Section  12(a)(2)  (but 
not  Section  11)  liability;  and  (iv) 
allowing  prospectus  delivery  by 
incorporation  by  refisrence  of  the  fiill 
prospectus,  where  appropriate,  and  pre- 
confirmation  physiiral  delivery  of 
prospectuses  in  all  other  cases. "  Some 
of  these  ideas,  such  as  tise  of 
constructive  delivery  and  allowing  non- 
statutory prospectus  communications, 
are  discussed  above. 

Comment  is  solicited  with  respect  to 
whether  the  implementation  of  &ese 
reforms  would  suffice  to  achieve  full 
tiisclosure  in  the  modem  offering 
process.  If  not,  what  other  actions 
would  be  needed?  Would  the 
deregulation  of  offers  resolve  some  of 
the  complexities  resulting  from  the  ' 
statutory  distinction  between  private 
and  public  offerings? 

Would  there  be  any  loss  of  investor 
protection  as  a  result  of  the  deregulation 
of  offera  due  to  the  fact  that  no 
document  need  be  filed  until  the  time 
of  sales,  especially  with  respect  to 
issuers  that  do  not  file  under  the 
Exchange  Act?  (inversely,  would  there 
be  an  increase  in  information  without 
the  (iiminution  of  investor  protection  if 
the  deregulation  resulted  in  the  freedom 


harbor  for  sales  under  Securities  Act  Section  4(1), 
15  U.S.C.  77d(l),  for  persons  selling  unregistered 
restricted  securities  and  for  afHliatea  of  the  issuer 
selling  any  issuer  securities.  The  participation  of 
brokers  and  deelera  aaing  as  intermediaries  in  such 
resales  is  exempt  under  Securities  Act  Section  4(3) 
or  4(4),  15  U.SC  77d(31  or  77d(4). 

"These  suggestions  were  made  in  a  199S  speech 
to  the  C>>mmittee  on  Federal  ReguisliOD  of 
Securities  of  the  American  Bar  Association  by 
Linda  C  (^inn,  then  Director  of  the  Division  of 
Corporation  Finance.  See  L.  Qumn.  "Refonning  tlie 
Securities  Act  of  193^ — A  (^nceptual  Framewort." 
INSIGHTS,  vol.  10.  pp.  25-29  (1995). 


to  provide  written,  profile  disclosure 
not  conforming  to  the  traditional 
prospectus?  Are  there  classes  of 
registered  offerings  regarding  which  the 
capital  markets  have  no  need  for 
advance  notic»  of  the  issuers'  intentions 
to  offer  securities?  Should  this  approach 
be  considered  only  for  certain  classes  of 
issuers  and,  if  so,  wh)(±  ones? 

5.  "Pink  herring"  concept.  Antsther 
recent  suggestion  is  that  offen  be 
permitted  to  be  made  by  any  issuer  after 
filing  a  "pink  herring  '  registntion 
statement  consisting  of  limited 
information  regarding  the  price,  the  type 
of  security,  the  method  of  distribution 
and  financial  results.  ^  An  initial 
nominal  fee  would  be  paid  with  the 
pink  herring  filing.  Thereafter,  public 
offers  and  general  solicitations  could  be 
made.  Although  all  offers  would  be 
registered  under  this  appniach,  whether 
public  or  private,  unregistered  sales  to 
qualified  non-retail  investora  could  be 
made  thereafter  in  compliance  with,  for 
example.  Regulation  D. " 

Comment  is  solitnted  with  respect  to 
whether  this  proposal  would  resolve 
much  of  the  strain  resulting  from  the 
erosion  of  distinctions  between  private 
and  public  offerings.  Would  there  be  a 
loss  of  investor  protection  due  to  the 
foct  that  only  limited  disclosure  need  be 
filed  until  the  time  of  sales?  Would 
there  be  increased  investor  protection 
from  this  proposal  in  comparison  to  a 
system  where  offen  are  not  regulated  at 
all  and  no  filing  is  made  with  the 
Commission  until  the  time  of  sale? 
Would  a  benefit  result  from  the 
potential  involvement  of  some 
"gatekeepere?"  Would  there  be  a  benefit 
fix>m  requiring  a  filing  with  the 
Commission  that  could  be  reviewed  by 
offerees  or  used  by  the  Commission  in 
the  event  of  fraudulent  offera?  Should 
this  approach  be  considered  only  for 
certain  classes  of  issuers,  such  as  non- 
reporting  issuen,  and,  if  so,  for  which 
ones?  Should  a  pink  herring  fiUng 
include  limited  company  information  as 
well  as  limited  transaction-specific 
information? 

6.  Private  and  public  offerings — 
revisiting  rule  152.  Issuen  that 
undertake  a  private  offering  may  later 
decide  to  mi^Le  a  public  offering  instead. 
The  safe  harbor  provided  by  Securities 
Act  Rule  152  w  deems  the  Section  4(2) 
exemption  to  continue  to  apply  to  the 
private  transaction  in  those 
circumstances  if  the  private  effering  has 
been  terminated  prior  to  the 


laThis  epproech  is  described  lo  more  detail  in  the 
Task  Forts  Report  at  p.  31. 

"17  CFK  230.501  thltxigh  230.SOS  and 
f>reliminary  Notes  thereto. 

•>17Cni  230.152. 
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commencenieat  of  the  public  offering. 
In  the  absence  of  the  safe  harbor,  the 
exemptioQ  for  the  private  offBiing  may 
be  in  doubt,  as  it  could  be  integrated 
with  the  public  offering.  The  Tuk  Force 
Report  recommended  that  Rule  152  be 
reviaited  with  a  view  towarda 
permitting  a  company  to  switch  from  a 
private  ofiering  to  a  public  othring 
without  an  intervening  terminatian  of 
the  private  oQering. "  Comment  is 
solicited  with  respect  to  whether  this 
proposal  would  resolve  much  of  the 
strain  resulting  from  the  erosion  of 
distinctions  between  private  and  public 
oflierings.  Would  this  enhance  an 
issuer's  ability  to  access  the  capital 
markets  more  efficiently?  Would  there 
be  a  loss  of  investor  protection  from 
such  a  change?  If  Rule  152  is  expanded, 
should  its  availability  be  linutso  to 
oQsrings  other  than  those  that  may  give 
rise  to  disclosure  abuses  (e.g.  blind 
pools,  blank  check  companies  or  penny 
stocks)? 

Similarly,  should  the  Commiasion 
modify  its  view  that  the  act  of  filing  a 
registration  statement  in  coimection 
with  a  non-shelf  offering  is  deemed  to 
commence  a  public  offering  in  all  cases? 
Should  the  Commission  create  a  safia 
harbor  for  private  offerings  that  are 
undertaken  while  the  issuer  has 
"quietly"  filed  a  registration 
statement?'^ 

7.  General  soUcitation.  Effective  ]tme 
10. 1996,  the  Commission  adopted  Rule 
1(X)1."  which  exempts  from  registration 
under  the  Securities  Act  certain  small 
offerings  that  are  exempt  from  state  law 
registration  under  the  California 
Corporations  Code.^  The  California  law 
provides  an  exemption  for  offerings  by 
California-related  issuers  to  "qualified 
purchasers"  (which  are  similar  to 
accredited  investors  as  defined  in 
Securities  Act  Regulation  D).  Under  the 
CaUfomia  law.  a  general  announcement 
with  limited  contents  may  be  widely 
published  and  circulated,  much  like 
that  under  the  Commission's  Regulation 
A  "test  the  waters"  process.  Comment  is 
solicited  with  respect  to  whether  tlie 
Commission  should  extend  the 
approach  in  Rule  1001  to  offerings  on  a 
nationwide  basis  so  that  a  general 
solicitation  could  precede  an  exempt 
sale  to  qualified  purchasers. 

Comment  also  is  requested  with 
respect  to  a  broader  relaxation  of  general 


solicitation  prohibitioiis  on  offerings 
made  under  Regulation  D  Rules  SOS  and 
506."  Is  the  iiuSiility  to  reach  out 
broadly  to  find  qualified  investors  for 
such  Regulation  D  offerings 
uiuecessarily  hampering  the  utility  of 
the  regulation  and  raising  costs  to 
issuers?  Would  relaxation  of  such 
prohibition  be  appropriate?" 

8.  Other  Questions.  Would 
modification  of  the  existing  shelf 
registration  system  provide  the 
equivalent  boiefits  to  Issuers  and  other 
participants  in  the  markets,  and 
investors,  in  both  the  primary  and 
secondary  markets,  as  the  new  company 
registration  system  may  provide? 

Would  modifications  to  the  existing 
regulatory  system  (including  shelf 
registration)  provide  equivalent  benefits 
to  eliminating  the  need  for  regulatory 
distinctions  (such  as  "private  versus 
public,"  "domestic  versus  offshore," 
an4  other  similar  issues)  as  would  the 
new  company  registration  system  if 
companies  opted  into  fiill  company 
registration? 

Would  it  be  better  to  have  a  pilot 
program  for  company  registration,  virhile 
maintaining  the  current  system,  of 
should  instead  the  current  system  be 
modified? 

m.  Concloakm 

The  Commission  is  soliciting  public 
comment  on  a  variety  of  issues  relating 
to  the  Securities  Act  offering  process, 
including  the  effect  of  any  dianges  in 
the  regulatory  scheme  on  the  operation 
of  both  the  primary  and  secondary 
markets.  In  addition  to  responding  to 
the  questions  presented  in  this  release, 
the  Commission  encourages 
commenters  to  provide  any  information 
to  supplement  the  information  and 
assumptions  contained  herein  regarding 
the  functioning  of  the  capital-raising 
process,  the  roles  of  market  participants, 
the  advantages  and  disadvantages  of 
suggested  reforms,  the  expectations  of 
investors,  and  the  other  matters 
discussed.  The  Commission  also  invites 
commenters  to  provide  views  and  data 
as  to  the  costs  and  benefits  associated 
with  possible  changes  discussed  above 
in  comparison  to  the  costs  and  benefits 
of  the  existing  regulatory  fiamework. 
The  Commission  also  seeks  comment 
concerning  whether,  given  the  passage 
of  time  and  the  evolution  of  the  capital 


"  509  Task  Porc«  Rapocl  at  pp.  29-30. 

''An  iMusr  "qutstly"  files  a  ragistration 
■tatemant  whan  tbe  filing  of  such  documant  with 
tli«  Commissioa  is  noi  sccoropaniad  by  a  martuting 
encm  bt  lh«  tecurilias.  induding  tba  ciiculation  of 
a  pralimiaaTy  prospactus. 

"17  CFR  230.1001  (Kagulalion  C£). 

•■  Sacurltlaa  Act  Ralnae  No.  72S5  (May  1, 19W) 
|S1  nt  213SSI. 


"17  CFR  230.503  and  230.506. 

**S«e  the  discussion  and  solicilalion  of  commant 
contained  in  Securities  Act  Rateaae  No.  71S5  (June 
27. 19951  ISO  FX  356381.  Comment  letters  bava  bMn 
received  in  lespooie  to  that  solicitation  of 
camnMOIs  and  are  available  in  the  Comniisslon's 
Public  Reference  Room  Pile  No.  S7-1S-9S.  Sudi 
letters  will  be  considered  in  connection  with  this 
ralaasa  and  Dead  not  be  rasubmined. 


markets  since  adoption  of  the 
registration  system,  legislative  reform  is 
needed.  In  order  for  the  Commission  to 
assess  the  impact  of  changes  to  the 
Securities  Act  regulatory  scheme  on 
capital  formation  and  the  protection  of 
investors,  comment  is  solicited  from  the 
point  o^view  of  investors,  issuers, 
underwriters,  broker-dealers,  analysts, 
and  other  interested  parties,  including 
accountants  and  attorneys  involved  in 
the  registration  process. 

By  the  CommijsioB. 

Dated:  July  25, 1996. 
Mar^ant  H.  McFariaail, 
Daputy  Secntary. 
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SeeurttiM  InvMlor  ProHcllon  Act  of 
1870;  SaeurtiiM  bivMtor  ProtKtien 
Corpisratlon;  NoOca  of  Ootormltiatlen 
That  WMtLB  SacurttiM  Amartcarlnc. 
laaMMnbarofSIPC 

Notice  is  hereby  given  that  on  June 
11. 1996,  the  Securities  Investor 
Protection  Corporation  ("SIPC") 
informed  the  Securities  and  Exchange 
Commission  ("Commission")  that 
WestLB  Securities  Americas  Inc. 
("WestLB")  is  no  longer  eligible  for  the 
exclusion  from  SIPC  membership  under 
section  3(a)(2)(A)(i)  <  of  the  Securities 
Investor  Protection  Act  of  1970 
("SIPA"].  The  Commission  is 
publishing  this  notice  to  inform  the 
public  that,  pursuant  to  SIPC's 
determination.  WestLB  is  now  a 
member  of  SIPC. 

L  Introductian 

Section  3(a)(2) '  of  SIPA  provides  that, 
with  certain  exceptions,  all  broker- 
dealers  registered  pursuant  to  Section 
lS(b) '  of  the  Securities  Exchange  Act  of 
1934  are  members  of  SIPC.  Section 
3(a)(2)(A)(i)  provides  an  exception  to 
SIPC  membership  for  broker-dealers 
whose  principal  business,  in  the 
determination  of  SIPC.  taking  into 
account  the  business  of  affiliated 
entities,  is  conducted  outside  the  United 
States  and  its  territories  and 
possessions. 

n.  Background  and  Diacinsiaa 

WestLB,  formerly  known  as  RWS 
Securities,  Inc.,  is  a  corporation 
organized  under  the  laws  of  the  United 
States  and  is  a  wholly  owned  subsidiary 
of  Westdeusche  Landesbank 


>  IS  V.SXi  {  7Sccc(a|(2XAXi)  (19*5). 

>  IS  U.SC  i  7acoctaX2XA)  (199S|. 

>isu.sxi$7aa(b)(i9esj. 
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Gironzentrale  ("Westdeusche 
Landesbank").  WestLB  registered  with 
the  Commission  pursuant  to  Section 
15(b)  on  June  4, 1976  and  is  a  member 
of  the  National  Assodatian  of  Securities 
Dealers.  Inc.  In  198S.  SIPC  determined 
that  WestLB  qualified  for  an  exception 
from  SIPC  membership  under  Section 
3(a)(2)(A)(i).  and  on  July  17, 1985,  the 
Commission  affirmed  SIPC's 
determination  that  WestLB  was  a  person 
whose  business  was  conducted  outside 
the  United  States,  its  territories  and 
possessions,  and  therefore  was  not  a 
member  of  SIPC.*  At  that  time,  WestLB 
had  only  one  customer,  Westdeusche 
Landesbank,  located  in  Germany,  and 
the  firm  cleared  all  of  its  transactions  on 
a  fully  disclosed  basis  through  a  SIPC 
member.  Although  WestLB  received 
revenues  fiom  its  clearing  broker  in  the 
United  States,  those  revenues  stemmed 
exclusively  from  transactions  conducted 
by  WestLB  for  Westdeusche 
Landesbank.  acting  on  behalf  of  its 
customers  located  in  Germany. 

However,  on  June  11. 1996.  SIPC 
determined  that  WestLB  is  no  longer 
eligible  for  exclusion  from  SIPC 
membership  under  Section  3(a)(2)(A)(i) 
of  SIPA  because  WestLB's  principal 
business  is  no  longer  conducted  outside 
the  United  States,  its  territories  or 
possessions.'  In  the  information 
supplied  to  SIPC,  WestLB  now  reports 
that  it  has  U.S.  customers  and  that  the 
majority  of  its  gross  revenues  from  the 
securities  business  for  its  latest  fiscal 
year  arise  out  of  transactions  in  the 
United  States,  its  territories,  and 
possessions. 

m.  ProtadiaD  Under  SIPA 

The  effect  of  SIPCs  determination  is 
that  WestLB  now  is  a  member  of  SIPC; 
therefore,  WestLB's  customers  are 
afforded  the  protections  of  SIPA.  In  the 
event  of  a  broker-dealer's  liquidation, 
under  SIPA,  customers  of  a  failed  firm 
receive  securities  that  are  in  the 
possession  of  the  firm,  that  are 
registered  in  their  names  and  that  are 
not  in  negotiable  form.  Customers  are 
then  entitled  to  their  pro  rata  share  of 
all  remaining  cash  and  securities  of 
customers  held  by  the  firm.  After  the 
above  distribution.  SIPC  funds  are 
available  to  satisfy  the  remaining  claims 
of  each  customer  up  to  a  maximum  of 
$500,000,  including  no  mote  than 


■  Na  SIPA-114  (July  17,  leSS). 
'  LatK  from  Stephen  P.  HaiiMclL.  S«ietary,  SIPC, 
to  Arthur  Levitt,  Chaiiman,  SEC  dated  lune  1 1, 
1986. 


$100,000  for  trash  claims  (as  distinct 

from  claims  for  securities). 

Marjarei  H.  McFarland, 

Deputy  Secretaiy. 

(FR  Doc  96-19467  Fil«l  7-30-46:  8:45  ami 
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Sai^Ragulatory  OrBanizaUon;  Notlca  of 
Hlkig  of  PrepMed  Rule  Change  by  tlia 
ChlMgo  Board  OpOona  Exchange, 
Incorporated  Relating  to  the 
Coneolldatlon  of  Minor  Rule  Violation 
Caaea  invohring  the  Same  or  a  Related 
Tranaaction  or  Occumnce 

July  19,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  IS  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  10. 1996,  the 
Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE  "  or  the 
"Exchange")  filed  vnth  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  CBOE,  the  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  parties. 

I.  Self-Regnlatoty  Organization's 
Statement  of  the  Tenns  of  Sobstance  of 
the  Proposed  Rule  Change 

The  Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE"  or  the 
"Exchange")  proposes  to  amend  its 
Minor  Rule  Violation  rule  to  permit  the 
consoUdation  of,  into  one  bearing,  the 
review  of  certain  conduct  involving 
trading  conduct  or  decorum  fines  levied 
against  different  members  and  involving 
the  same  or  related  transaction  or 
occurrence.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary.  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organizatian's 
Statement  oftlie  Purpoae  of.  and 
Statutory  Basis  for.  Ilie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  sudi  statements. 


A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
Minor  Rule  Violation  rule  to  permit  the 
Exchange's  Business  Conduct 
Committee  ("BCC")  to  consolidate  in  a 
single  hearing  the  review  of  trading 
conduct  or  decorum  fine  exceeding 
$2500  and  the  review  of  such  fines  not 
exceeding  $2500  where  the  alleged 
violations  involve  the  same  or  a  related 
transaction  or  cxxurrence.*  If  the  review 
of  a  fine  is  to  be  based  upon  written 
submissions,  then  that  review  may  not 
be  consolidated.  Currently,  subsection 
(c)(1)  of  Rule  17.50  permits  any  person 
against  whom  a  fine  exceeding  $2500 
has  been  imposed  pursuant  to 
subsection  (g)(6)  (Violations  of  Trading 
Conduct  and  Decorum  Policies)  of  the 
Rule  to  contest  the  determination  by 
filing  a  written  answer  pursuant  to 
Exchange  Rule  17.5,  at  which  point  the 
matter  becomes  subject  to  review  by  the 
BCC  On  the  other  hand,  subsection 
(d)(1)  of  Rule  17.50  requires  a  person 
contesting  a  fine  not  exc»eding  $2500 
imposed  pursuant  to  subsection  (g)(6)  to 
make  a  written  application  pursuant  to 
Rule  19.2(a),  at  which  point  tbe  matter 
becomes  subject  to  review  by  the 
Appeals  Committee.  In  short,  matters 
involving  violations  of  the  trading 
conduct  and  decorum  policies  pursuant 
to  subsection  (g)(6)  are  subject  to  review 
by  different  Exchange  Committees 
depending  upon  whether  the  fine  is  (i) 
above  S2500  (Business  Conduct 
Committee)  or  (ii)  $2500  or  below 
(Appeals  Committee). 

The  Exchange  has  been  faced  with  at 
least  one  situation  where  a  trading 
conduct  and  decorum  policy  incident 
on  the  floor  resulted  in  fines  of  varying 
amounts  for  the  participants  involved, 
which  subsequently  lead  to  separate 
hearings  for  the  different  Individuals 
before  different  Exchange  Committees. 
The  Exchange  believes  that  grantiiig  the 
BCC  the  authority  to  conduct  a 
consolidated  hearing  covering  all 
violations  resulting  from  the  same  or  a 
related  transaction  or  occurrence  would 


1  Examples  of  conduct  that  are  considered  to  tie 
violations  of  the  Exchange's  trading  conduct  and 
decorum  policy  ore;  use  of  abusive  tatigtuge, 
abusing  Exchange  property,  violation  of  the 
Exchange's  book  priority,  physical  violence,  food  or 
drink  on  the  floor,  end  unbusinesslike  conduct  The 
Fxrhange  periodically  distributes  to  its  msmbanhip 
a  list  of  tbe  conduct  considered  to  be  violative  of 
the  policy  and  a  fine  schedule  for  the  various  types 
of  conduct.  Currently,  the  tine  schedule  permits 
Exchaiige  Floor  Officials  to  fine  a  meintier  more 
llian  $2,500  under  the  trading  cooduct  and  decorum 
policy  only  when  tbe  conduct  involves  fighting  on 
tbe  Boor. 
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save  time  and  staff  resouices.  In 
addition,  this  proposal  generally  would 
be  less  burdensome  on  the  individuals 
involved,  who  under  the  ciurent  rules 
must  often  appear  at  two  hearings  either 
as  the  subject  or  as  a  witness. 

A  request  to  consolidate  Minor  Rule 
Violation  cases  under  Rule  17.50(g)(6) 
could  be  made  to  the  BCC  by  any  of  the 
persons  who  were  fined  or  by  the 
Exchange  before  the  start  of  either  of  the 
hearings,  in  addition,  the  BCC  could 
decide  to  consolidate  hearings  involving 
the  same  or  a  related  transaction  or 
occurrence  on  its  own  without  a  request 
from  the  parties  involved.  After 
receiving  a  request  to  consolidate  or 
after  deciding  to  consolidate  on  its  own, 
the  BCC  would  grant  all  parties  to  the 
hearings  a  reasonable  opportunity  to 
submit  a  wrilten  statement  in  sum)OIt  of 
or  in  opposition  to  the  decision  to 
consolidate  a  final  decision  to 
consolidate  would  be  made  by  the  BCC 
which  would  consider  all  bictors  deems 
relevant,  including  the  staff  resources 
and  time  that  may  be  saved  by  the 
consolidation  and  whether  the 
consolidation  could  potentially  be 
prejudicial  to  the  parties  involved. 

By  establishing  a  procedure  to 
consolidate  certain  cases  involving 
Minor  Rule  Violations,  the  Exchange 
would  be  able  to  save  staff  resources 
and  time,  thereby  improving  the 
efficiency  with  which  the  Exchange 
performs  its  regulatory  functions.  For 
these  reasons,  this  policy  furthers  the 
objectives  of  Section  6(b)(7)  of  the  Act 
in  that  it  is  designed  to  provide  a  hir 
procedure  for  the  disciplining  of 
members  and  persons  associated  with 
members.  This  policy  also  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  Just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


m.  Date  ofEfTectiveiiese  of  the 
Proposed  Rule  Change  and  Timing  for 
Commisaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Kagiater  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
wlU: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commenls 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.    . 
Persons  making  written  submissions 
should  fix  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Bled  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copyiiig  in 
the  Conuniasion's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  the  file 
number  of  the  caption  above  and  should 
be  submitted  by  August  21 ,  1996. 

For  the  Comminion,  by  the  DivUion  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maisarel  H.  McFarlaml. 
Depu  ty  Secretary. 
IFR  Doc  96-19471  Filed  7-30-96;  a:4S  am) 


{fWMM  No.  34-S7471;  FH*  No.  SR-NASO- 
9ft-17] 

S*H-R«gulatory  Ocganlzalions;  Order 
Appnvving  Propoaed  Rule  Chang*  by 
Nabonal  AaaoclaBon  rt  SactirWas 
Dealefa,  Ine.  RaMing  to  Iha  Daflnllions 
of  Bona  Fida  Indapandant  Markat  and 
Bona  FIda  IndapaiMSant  Marlcat  Maker 

)uly  23, 1996. 
L  Introdoctiaii 

On  April  24, 1996,  the  National 
Association  of  Securities  dealers.  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder.'  a 
proposed  rule  change  to  Rule  2720  of 
the  NASD's  Conduct  Rules  ^  to  amend 
the  definitions  of  "bona  fide 
Independent  market"  and  "bona  fide 
independent  market  maker."  A  notice  of 
the  proposed  rule  change  appeared  in 
the  Federal  Register  on  May  24, 1996.< 
The  Commission  received  one  conunent 
letter  endorsing  the  proposed  rule 
change.'  The  Conunission  is  approving 
the  proposed  rule  change. 

The  proposed  rule  change  addresses 
potential  conflicts  of  interest  that  arise 
regarding  the  conduct  of  due  diligence 
and  the  pricing  of  securities  issued  by 
an  NASD  member,  its  parent,  or  an 
affiliate  of  a  member  that  is  going  public 
("Rule  2720  offering").  Rule  2720  also 
wotild  apply  to  an  issuer  with  which  the 
member  has  a  conflict  of  interest.  The 
Rule  prohibits  a  member  from 
underwriting  or  participating  in  the 
underwriting  or  distribution  of  a  Rule 
2720  offering  of  equity  or  debt  unless 
the  price  of  the  equity  offering  is 
established  no  higher,  or  the  yield  of  the 
debt  offering  is  established  no  lower, 
than  the  price  recommended  by  a 
qualified  independent  underwriter.  The 
qualified  independent  underwriter  also 
must  participate  iq  the  preparation  of 
the  registration  statement  and 
prospectus,  offering  memorandum,  or 


>  15  U.S.C  s  rs^KD  (laea). 

» 17  CFR  2«.19b-«  (1W5). 

*  Prior  to  the  NASD  Manual  raorguitzaUon.  this 
rule  wu  designated  u  Schedule  E  of  the  NASD's 
By-Laws.  See.  NASD  IVotice  to  Utmbert  M-24 
(April  19961. 

<  Securities  Exchange  Act  Release  No.  37223  IMay 
17, 19961.  61  FK  26239.  Al»,  Uie  NASD  granted  an 
ejctansion  of  the  time  for  Commission  action  on  this 
rule  BUng  to  ]uly  31 ,  1996.  Letter  to  Kalherine  A. 
KnglaiMl  Assistant  Director,  Division  of  Markel 
1la|ul«lon.  SEC  from  )ohn  Ramsay.  Deputy 
Generei  Counsel.  NASD  Regulstion,  Inc. 
("NASOR'I,  dated  |uly  19, 1996. 

>  Letter  bom  Caiter  K.  McDowell.  Aaetstent 
Genanl  Counsel,  BANC  ONE  Corporation,  to 
Jonathan  G.  Kats.  Seoeury.  SEC,  deled  June  13, 
1996. 
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similar  document,  and  exercise  the 
usual  standards  of  "due  diligence" 
regarding  the  offering.  Rule  2720, 
however,  provides  an  exception  from 
the  qualified  independent  underwriter 
requirement  for  offerings  of  equity 
securities  for  which  a  bona  fide 
independent  markel  exists.  Rule  2720 
defines  a  bona  fide  independent  market 
as  a  market  in  a  security  which  has, 
among  other  things,  at  least  three  bona 
fide  indej>eDdeDt  market  makers. 

The  NASD  reviewed  the  definitions  of 
bona  fide  independent  market  and  bona 
fide  independent  market  maker,  which 
were  part  of  the  original  version  ot  Rule 
2720  when  it  was  adopted  as  schedule 
E  in  1972.  The  NASD  proposes  to  revise 
the  definitions  to  incorporate  new 
requirements  for  listing,  public  float, 
trading  volume,  price,  number  of  bona 
fide  independent  market  makers,  and 
limitations  on  the  relationship  of  the 
bona  fide  independent  market  maker  to 
the  issuer  that  viiU  significantly 
improve  the  criteria  usedibr 
determining  if  a  market  of  sufficient 
depth  and  duration  exists  to  constitute 
an  efficient  pricing  mechanism  for  the 
securities  to  be  distributed.  The 
proposed  new  definitions  will  permit 
members,  in  appropriate  situations,  to 
conduct  a  secondary  offering  without 
the  burden  and  expense  of  engaging  a 
qualified  indepenijent  underwriter. 
However,  in  situations  where  the  market 
cannot  be  relied  on  to  price  the 
securities  appropriately,  a  member 
would  still  be  required  to  enhst  the 
services  of  such  an  underwriter. 

IL  Deiaiption  of  the  Propoeal 

Bona  Fide  Independent  Market 
Definition 

Registration  Requirement 

The  proposed  rule  change  retains  the 
current  requirement  in  the  definition  of 
bona  fide  independent  market  that  it 
must  be  a  market  in  a  security  which  is 
registered  pi^rsuant  to  Sections  12(b)  or 
12(g)  of  the  Act  of  issued  by  a  company 
subject  to  Section  12(d)  of  the  Act. 

Price  Requirement 

The  current  definition  of  bona  fide 
independent  market  does  not  contain  a 
price  requirement.  The  NASD  is 
concerned  that  a  public  float 
requirement,  as  set  forth  blow,  without 
a  corresponding  standard  for  the  market 
price  of  the  securities  does  not  establish 
a  valid  benchmark  for  a  bona  fide 
independent  market.  Therefore,  the 
NASD  is  proposing  to  adopt  a  new 
provision  in  the  definition  of  a  bona  fide 
independent  market  that  would  require 
that  the  security  have  a  market  price  of 
at  least  five  dollars  ($5.00)  per  share  as 


of  the  close  of  trading  on  the  day 
immediately  preceding  the  filing  of  the 
registration  statement  or  offering 
circular,  and  have  tiaded  at  a  price  of  S5 
or  more  per  share  on  at  least  20  of  the 
30  trading  days  immediately  preceding 
the  date  on  which  the  offering  circular 
or  registration  stalement  tvas  filed. 

Listing  and  Market  Maker  Requirements 

The  current  definition  of  bona  fide 
independent  market  does  not  contain  a 
listing  requirement.  The  NASD  believes 
that  a  listing  on  a  national  securities 
exchange  or  the  Nasdaq  Stock  Market 
indicates  that  the  security  trades  in  an 
efficient^  regulated,  and  active  market 
and  strengthens  the  definition  of  bona 
fide  independent  market  by  adding  the 
qualitative  standards  of  a  regulated 
trading  environment,  such  as  quote 
transparency  and  real-time  transaction 
reporting.  Therefore,  the  NASD  is 
proposing  to  adopt  as  one  of  the 
requiremeats  for  ths-definition  of  a  bona 
fide  independent  market  that  the 
security,  lor  at  least  90  calendar  days  -  - 
immediately  preceding  the  filing  of  the 
registration  statement  or  offering 
cirmilar,  have  been  listed  on,  and  is  in 
compliance  with,  the  requirements  for 
continued  listing  on  (i)  a  national 
securities  exchange,  or  (ii)  The  Nasdaq 
Stock  Market  so  long  as  such  Nasdaq 
listing  has  two  bona  fide  independent 
market  makers  for  a  period  of  at  least  30 
trading  days  immediately  preceding  the 
filing  of  the  registration  statement  or 
offering  circular  and  the  effective  date  of 
the  offering.  Securities  quoted  on  the 
NASD  ore  Bulletin  Board  service  and 
those  traded  in  the  general  over-the- 
counter  market,  such  as  the  "pink 
sheets."  cannot  rely  on  this 
requirement. 

The  projKised  requirement  that  the 
security  have  at  least  two  bona  fide 
independent  market  makers  for  listings 
on  the  Nasdaq  Stock  Market  would 
replace  the  current  requirement  of  at 
least  three  bona  fide  independent 
market  makers.  Given  that  a  security  is 
permitted  to  be  listed  on  the  Nasdaq    ■ 
Stock  Market  with  two  market  makers, 
the  NASD  believes  that  two  market 
makers  are  sufficient  to  demonstrate  the 
presence  of  a  bona  fide  independent 
market  irrespective  of  any  Rule  2720 
affiliate  that  may  also  be  making  a 
market  in  the  issuer's  securities. 

Trading  Volume  and  Public  Float 
Requirements 

The  current  definition  of  bona  fide 
independent  market  contains 
independent  requirements  for  trading 
volume  and  public  float.  Under  the 
current  rule,  a  security  is  considered  to 
have  a  bona  fide  independent  market  if. 


for  the  12  months  immediately 
preceding  the  filing  of  the  registntion 
statement,  it  has  both  en  aggregate 
trading  volume  of  at  least  lOO.tXn 
shares  and  a  minimum  of  250,000 
publicly  held  shares.  Under  the 
propoaad  rule  change,  for  a  bona  fide 
independent  market  lo  exist,  a  security 
must  have  for  the  90  calendar  day 
period  immediately  preceding  the  filing 
of  the  registration  statement  or  offering 
circular  either  an  aggregate  trading 
volume  uf  at  least  500,000  shares  or  a 
minimum  oi  5,000.000  publicly  held 
shares  outstanding. 

The  NASD  believes  that  raising  the 
current  aggregate  12-month  trading 
volume  requirement  from  lOO.OCM 
shares  to  500,000  shares  io  the  90- 
caleiidar-tiay  period  before  the  filing  of 
the  registration  statement  or  offieiing 
circular  provides  a  criterion  that  better 
reflects  an  active,  tnirrent  and, 
presumably,  efficient  market.  The 
increased  volume  requirement  intimates 
a  pricing  efficiency  Vhich.  in  turn,- 
establishesa  better  basis  fpr  iu-slifj'ing 
an  exemption  from  the  requirement  that 
a  qualified  independent  underwriter 
establish  the  price  of  the  oBiBring. 

The  NASD  considers  the  alternative 
requirement  of  a  five  million-share 
public  float  as  the  minimum  necessary 
to  ensure  that  the  market  for  an  issuer's 
securities  will  not  suffer  undue 
volatility  from  the  dilution  that  occurs 
when  a  large  number  of  shares  is  offered 
to  the  public.  In  this  regard,  the  NASD 
notes  that  a  typical  "foUow-on" 
offering*  of  a  company's  stock  adds 
between  one-  and  two-million  shares  to 
the  pubUc  float,  which  is  equal  to  a  40 
percent  dilution  at  the  five-million- 
share  level. 

Bono  Fide  Independent  tdaiket  Maker 
Definition 

The  Rule  currently  defines  a  bona  fida 
independent  market  maker  as  one 
which  meets  certain  net  capital 
requirements,  publishes  bona  fide  bid 
and  ask  quotations  in  a  recognized 
interdealer  quotation  system,  fumiiihes 
such  quotes  to  other  brokers  and  dealers 
on  request,  and  stands  ready,  willing 
and  able  to  effect  transactions  at  quoted 
prices  with  other  brokers  and  dealera. 
The  current  standards  of  the  definition 
were  developed  at  the  lime  the  Rule  was 
adopted  in  1972  as  Schedule  E  and  were 
applied  to  all  securities  in  the  over-the- 
counter  markel. 

The  NASD  believes  that  the  current 
standards  for  the  definition  of  bona  fide 
independent  market  maker  are  no  longer 
necessary  in  light  of  the  proposed 


*  Tlie  lenii  "lollow-on"  ofiKing  refers  to  a 
moDdafy  olhriof  of  sbaiea  by  £e  isausr- 
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lequirament  of  the  definitton  of  bona 
fide  indepeadent  market  that  the 
security  be  listed  on  The  Nasdaq  Stock 
Market  Market  oaken  for  seoirities 
listed  on  The  Nasdaq  Stock  Mariut  ate 
required  to  meet  certain  net  capital 
standards,  publish  bona  fide  bid  and  ask 
quotations  in  Nasdaq,  which  is  a 
recognized  interdealer  quotatiOD  system, 
furnish  quotes  to  other  broken  and 
dealers  on  request,  and  stand  ready, 
willing  and  able  to  effect  transactions  at 

3uoted  prices  with  other  broken  and 
ealen.  Therefore,  the  NASO  is 
incorporating  the  current  requirements 
into  a  single  standard  requiring  that  the 
market  maker  be  registered  as  a  Nasdaq 
market  maker. 

The  NASO  believes  that  the  definition 
of  bona  fide  independent  market  maker 
should  also  provide  inveetore  with 
greater  assurance  that  the  maiiet 
maker's  activities  are  independent  of 
any  influences  that  may  arise  when  the 
issuer's  ownership  of  securities  or 
interest  in  the  oSsring  becone  material. 
Therefore,  the  NASD  is  proposing  to 
adopt  as  part  of  the  revised  definition 
that  a  bona  fide  independent  market 
maker  (i)  must  not  be  a  recipient  of  any 
of  the  net  proceeds  of  the  ofieiing.  (ii) 
roust  not  be  an  affiliate  of  the  entity 
issuing  the  securities,  and  (iii]  does  not 
in  the  aggregate  itself  beneficially  own, 
nor  together  with  its  associated  persons, 
at  the  time  of  the  filing  of  the 
registration  statement  or  ofiiering 
circular,  five  percent  or  more  of  the 
outstanding  voting  securities  of  the 
entity  issuing  the  securities,  if  a 
corporation,  or  five  percent  or  more  of* 
a  partnership  interest  in  the 
distributable  profits  or  losses  of  the 
entity,  if  a  partnership. 

m.  DlacnaaioD 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
promulgated  thereunder.  Specifically, 
the  Commission  believes  that  approval 
of  the  proposed  rule  change  is 
consistent  with  Sections  15A(b)(6) '  and 
15A(b)(9) "  of  the  Act.  Pursuant  to 
Section  lSA(b)(6),  the  proposed  rule 
change  clarifies  and  strengthens  the 
criteria  for  determining  a  bona  fide 


independent  market  and  the  related 
concept  of  a  bona  fide  independent 
market  maker.  In  so  doing,  the  NASD 
has  removed  an  impediment  to  the 
functioning  of  a  bee  and  open  market  by 
improving  the  criteria  used  for 
determining  that  a  market  of  sufficient 
depth  and  liquidity  exists  to  constitute 
an  efficient  pricing  mechanism  for  the 
seciuities  to  be  distributed.  The  new 
definitions  also  promote  economic 
efficiency  because  in  applicable 
situations,  members  will  now  be  able  to 
conduct  secondary  oBiarings  without 
incurring  the  time  and  expense  of 
engaging  a  qualified  independent 
underwriter. 

The  Commission  requested 
clarification  from  the  NASD  regarding 
the  term  "traded"  in  proposed 
paragraph  (b)(3)(B)  of  Rule  2720.* 
NASDR  has  confirmed  that  "traded" 
encompasses  any  completed  transaction 
of  the  day  for  the  security  during  normal 
trading  hours,  up  to  and  including  the 
last  reported  trade  for  the  day.'° 

Pursuant  to  Section  15A(bj(9),  the 
proposed  rule  change  does  not  impose 
any  unnecessary  or  inappropriate 
burden  on  competition,  but  reflects  an 
attempt  to  update  definitions  that 
contain  provisions  that  no  longer 
adequately  represent  current  market 
practices  or  pricing.  The  revised 
definitions  are  stringent  enough  to 
properly  regulate  public  distributions 
where  a  member  issues  its  own 
securities  or  where  a  conflict  or  control 
relationship  with  a  parent  or  affiliate 
exists,  while  still  providing  protection  - 
for  investore  in  this  type  of  offering. 

IV.  CoDcliiaion 

For  the  above  reasons,  the 
Commission  beUeves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particular 
with  Sections  lSA(b)(6)  and  15A(b)(g). 

It  is  therefore  ordered,  purauant  to 
Section  19(b)(2)  of  the  Act,»'  that  the 
■  proposed  rtde  change  (SR-NASD-as- 
17)  be,  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pulsuant  to  delegated 
aulbority.i* 


Maifaral  H.  McFarUnd. 

Depu  ty  Secretary. 

IFR  Doc  9»-1946g  Filed  7-30-96:  B:4S  am) 


'  Sedion  15AQ>Xa)  nqttim  tke  I 
determino  ifaat  a  raftistarad  ajtlooal  McuritJM 
usociAlion's  njl«5  ar«  designed  to  proniots  juM  end 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the  machajoism  of  a  free 
and  open  market  and  national  market  system:  and 
are  DOf  daii^nod  to  permit  unfiiir  dischmii^tian 
amcmg  tnistoman.  isauan,  farokars,  or  dealers. 

■  Section  1SA(b}(0}  requires  tba  Cnminiasion  to 
determine  that  a  tittered  national  aacuriues 
eaaociation'i  rulea  not  impose  any  burden  on 
CDinpatiluin  not  necessary  or  appiopfiaTe  in 
furtbaranca  oi  tba  purpoaas  of  the  Ad. 


*Tfaa  relevant  language  of  peiegrepb  (bK3)(B)  to 
Rule  2720  Is  aa  EoDows: ".  .  .  and  which  has 
traded  at  a  price  of  Gve  dollars  or  mote  per  abaie 
in  at  leaat  20  of  the  30  trading  days. ..." 

■0  Letter  to  Kalherina  A.  England,  Asaiatant 
Director.  Division  of  Market  Ragulation,  SEC  fitini 
Alden  S.  Adkina.  General  Counsel.  NASD 
-Reguletion.  Inc.  dated  July  3, 1996.  Stre  alwo  letter 
to  Katherlne  A.  England.  Assistant  Director, 
Division  of  Market  Regulation,  SEC.  from  John 
Ramsay.  [3eputy  General  Counael.  NASD 
Regulation,  Inc.  dated  July  IS,  IMe,  confirming 
that  ttie  definition  appliaa  to  trades  completed 
during  iMimial  trading  hours. 

>•  ts  U.S.C  7ae(bX2j  (toaai. 

U17  CFIt  200.3O-3(aX>2|. 


[nslsMi  Na  34-S747e;  FUe  No.  SR-NY6E- 
16-43] 

S«lf-Regulatory  Organlzattons;  th* 
New  York  Stock  Exchange,  Inc.;  Order 
Qrantlng  Approve!  to  Prepoeed  Rule 
CtMoge  ReMtaig  to  Amendments  to 
Exchange  Rules  27, 47e(a)(1 1),  and  477 

July  24.  1996. 

On  January  S,  1996,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  ([Commission  ("SEC"  or 
"Commission"),  punuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  and  Rule  19b-4 
thereimder,'  a  proposed  rule  change  to 
amend  Exchange  Rules  27,  476(a)(ll), 
and  477  to  require  penons  under 
E.xchange  jurisdiction  to  comply  with 
information  requests  bom  tximmodities 
markets  and  associBtions  and  foreign 
self-regulatory  organizations  and 
associations. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  February  16, 1996.'  No 
comments  were  received  on  the 
proposal. 

Cuirendy.  Rule  27  authorizes  the 
Exchange  to  enter  into  information 
sharing  agreements  with  domestic  and 
foreign  self-regulatory  organizations  or 
associations.*  but  does  not  provide  for 
such  agreements  with  commodities 
regulatory  organizations  such  as 
contract  markets  and  registered  hitures 
associations. 

Rule  476(b)(11)  permits  the  Exchange 
to  initiate  a  disciplinary  proceeding 
against  a  member,  member  organization, 
allied  member,  approved  person, 
registered  or  non-iegistered  employee  of 
a  member  organization  or  a  person 
otherwise  subject  to  the  jurisdiction  of 
the  Exchange,  for  failure  to  furnish 
information  to,  or  appear  or  testify 
before  the  Exchange  or  another  domestic 
self-regulatory  organization.  The  rule 


•15U.S.CS7«e(bI(l). 

'17aTl240.m>-4. 

■  See  Securities  Eiehange  Act  Releesa  No.  38831 
(Fab.  12, 199tJ,  ai  FR  8279  Q'eb.  18, 19981  (notice 
of  File  No.  SR-NYSE-95-43I. 

^The  Act  daOnes  the  term  "self  regulelory 
orgenizetlon"  ss  any  national  securities  exchange, 
reglatered  securities  sssociation.  or  registered 
cieerlng  agaocy.  or  (solely  for  purpoeee  of  sectioiu 
19(bl.  19(cJ.  and  23(b>  of  the  Act]  the  Municipal 
Securities  Rulemaking  Board  established  by  section 
15B  of  the  AcL  15  US-C  i  78c(s)l2e|  Although  the 
Ad  does  not  define  the  term  "foreign  telf-regulatory 
organizetion,"  the  NYSE  interprets  it  to  include 
noo-U.S.  conunoditiaa  markets.  Latter,  infm  note  5. 
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does  not  authorize  the  Exchange  to 
initiate  such  a  pnioaeding  whm 
someone  under  Ex<:hange  jurisdiction 
foils  to  cooperate  with  a  t^tunmodities 
market  or  association  or  a  foreign  self- 
regulatory  organization  or  asenraatinn. 

Rule  477  permits  the  Exchange  to 
require  a  member,  member  organization, 
alhed  member,  approved  penon  or 
registered  or  non-registered  employee  of 
a  member  organization  that  is 
terminating  his  or  her  status  as  such  to 
comply  with  a  request  to  appear,  testify, 
submit  books,  reconls,  papers,  or  objects 
and  to  respond  to  written  requests  and 
attend  hearings  in  the  same  manner  and 
to  the  same  extent  as  if  such  person  had 
maintained  his  or  her  status,  if,  prior  to 
sadi  termination,  or  during  the  peritxi 
of  one  year  immediately  following  the 
receipt  by  the  Exchange  of  written 
notice  of  the  termination,  the  Exchange 
makes  such  a  request  in  writing.  The 
rule  does  not  require  the  above  patties 
to  comply  with  such  requests  from 
commodities  markets  or  associations  or 
£rom  foreign  self-regulatory 
organizations  or  associations. 

The  Exchange  is  proposing  to  amend 
Rule  27  to  add  contrairt  markets  and 
registered  futures  associations,  as 
referenced  in  Rule  476(a)(ll),  to  the  Ust 
of  entities  with  which  the  Exchange  is 
authorized  to  enter  into  information 
sharing  agreements.'  The  extent  to 
which  those  under  the  Exchange's 
jurisdiction  would  be  required  to 
cooperate  would  be  predicated  on  the 
subject  matter  or  scope  of  the  relevant 
information  faring  agreement  Rule 
476(al(ll)  would  be  amended  to  require 
that  those  under  its  jurisdiction 
c(»parate  with  information  retjuests 
from  domestic  commodities  markals 
and  asstxnations  and  foreign  self- 
regulatory  organizations  and 
associations  as  well  as  from  domestic 
securities  markets.*  Rule  477  would  be 


'NYSE  Rule  478IaKlll  deiineetbe  terms 
"contrect  mariLet"  and  "registered  futures 
asaodatjon"  by  reference  to  Sections  6(a)  and  17  of 
the  Commodity  Exchange  Act,  respectively.  See  7 
U.S.C.  $$  7-8.  Under  Section  6(a),  the  term  contrect 
market  refers  to  a  board  of  trade  that  the 
Commodity  Futures  Trading  Commission  ("CFTC") 
haa  desigiuted  as  such.  Id.  Under  Section  17.  the 
term  registered  futures  sseoclstlon  refers  to  an 
aaaociatioo  of  persons  registered  as  such  with  tlie 
CFTCM. 

The  Exchange  has  Interpreted  the  term  "foreign 
self.regulatnry  organiaatioo  or  association"  tn 
Include  entities  which  are  noo-U.S.  commodltiaa 
tnarkels  and  has  relied  on  this  Interpretation  to 
enter  Into  agriMmants  with  foreign  self-regulstors 
that  are  organized  as  commoditiefl  markets  such  aa 
the  London  International  Financial  Futures  and 
Optloru  Exchange.  See  Letter  frcun  Jamee  £.  Buck, 
Senior  Vice  President  and  Secretary.  NYSE,  to 
Kette  Lopez,  Assiatani  Director.  Dlvialori  of  Market 
Regulation.  SEC  dated  July  19. 1996. 

*  In  lieu  of  ctinmiencing  disciplinary  proceedings 
puKuanI  to  NYSE  Rule  476(aKl>J.  the  Exchange 


amended  to  require  compliance  with 
iniormation  requests  sumnitted  by  the 
organizations  specified  in  Rule 
476(a)(ll),' 

The  Exchange  believes  that  it  ia 
appropriate  to  expand  the  scope  of  its 
disciplinary  procsedings  to  inclutie  a 
failure  to  cooperate  with  contract 
markets  and  registered  Future* 
associations  and  foreign  self-regulatory 
organizations  and  associations  because 
of  its  continued  commitment  to  the 
enhancement  of  its  regulatory  efforts 
and  the  regulatory  efforts  of  other 
market  centers  with  which  the  Exchange 
has  agreed  to  share  information. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requiremwits  of  the  Act  and  the 
rules  and  regulatit^ns  theretmtler 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Section  6(b).*  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudtllent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest.' 

The  Commission  beUeves  that  the 
amendment  to  Rule  27,  adding  contract 
markets  and  registered  futures 
associations  as  referenced  in  Rule 
476(a)(l  1)  to  die  Ust  of  entities  with 
which  the  NYSE  may  enter  into 
information  sharing  agreements,  is 
appropriate.'"  As  previously  in  eSect, 


could  Impoee  a  &ne  net  to  exceed  S5,000  pureuent 
to  the  temts  of  its  minor  rule  violatioQ  plan  es  set 
forth  in  NYSE  Rule  476A.  See  Securities  Exciierige 
Act  Releese  No  2SS62  (Jun.  26.  1988).  S3  FR  25400 
tJuL  6.  1988)  (order  sppmvlng  File  No.  SR-4-284). 

'  The  NYSE  has  suted  that,  in  connection  with 
Rules  27.  476(a)(11).  and  477.  it  ii  lu  policy  to 
aflord  NY'SE  members  the  same  rights  and 
prtxedursl  proteaions  that  such  person  or  entities 
would  have  if  the  Exchange  had  initiated  the 
request  for  information  or  testimony.  Telephone 
convsssatioo  on  February  2. 1 998  between  Donald 
Siamer.  Dlrectdr.  Market  Surveillance,  NYSE  and 
George  A.  Villasana.  Attorney.  Division  of  Market 
Regulation.  SEC  In  furtherance  of  this  policy,  tlie 
Exchange  will  alwtiys  ad  as  an  inlennedlary 
between  another  SRO.  a  contract  inarltet  or  a 
registered  futures  association  and  tile  exchange 
member,  member  organization,  or  other  designated 
person  under  Rule  476(s)[11)  from  whom 
Infonnalion  or  testimony  is  being  sought  for  any 
inquiry  made  pursuant  to  an  agreement  under  Rule 
27.  W. 

•15U.S.C§78fIh). 

•15U.S.C.  §78((b)(5). 

>eTbe  Commisaton  undantenda  NYSE  Rule 
476(a)(11 ).  aa  amended,  to  eiKxmpass  contract 
markets  only  to  the  extent  tlut  they  have  been 
designated  as  such  by  the  CFTC  end  futures 
ass(x:iat'tons  only  to  the  extent  that  they  have  been 
registered  erith  the  CFTC  See  Release  No.  34- 
36831.  nipra  note  3  (sUIing  thet  NYSE  Rule  27.  as 
In  eSiacl  prior  to  this  smendnent,  does  not 
authorite  the  Exchange  to  enter  into  information 
abanng  agraemenu  with  commoditiee  regulatofy 


Rule  27  limited  the  NYSE  by  not 
providing  for  nidi  iKraements  with 
cxmtnct  markets  and  legistend  futures 
associations.  By  adtling  these  entitie*  as 
referenced  in  Rule  47e(a)(11),  the 
amendment  fuithera  the  interest  of  the 
public  and  provides  for  the  protection  of 
investors  by  allowing  the  Exchange  to 
assist  other  domestic  markets  to  conduct 
prompt  inquiries  into  possible  tratiing 
violations  and  other  possible 
misconduct.  The  Ckimmiasion  beUeves 
that  the  exercise  of  this  authority  will 
enhance  the  NYSE's  surveillance 
program  and  provide  the  Exchange  with 
sufficient  information  necessary  for  it  to 
cany  out  its  oversight  responsibiUties 
with  respect  to  enforcement-related 
matteis  in  an  efficient  and  expeditious 
manner. 

The  Commission  also  beUeres  that  the 
amentlment  to  Rule  476(a)(ll), 
authorizing  the  Exchange  to  initiate  a 
fliscipbnary  prtxieeding  when  those 
under  its  jiuisdiction  £ail  to  txxiperate 
with  information  requests  from  contract 
markets  as  referenced  in  Secticm  6(a)  of 
the  Commtxlity  Exchange  Act.n  any 
registered  futures  association  as 
referenced  in  Set:tion  1 7  of  the 
Commodity  Exchange  Act.'^  or  any 
foreign  self-regulatory  organization  or 
association  virith  which  the  Exchange 
has  entered  into  an  agreement,  furthers 
the  interest  of  the  public  and  provides 
for  the  protection  of  investors  by 
aUowing  the  Exchange  to  appropriately 
discipUne  those  membere  that  are  guilty 
of  misconduct. 

Finally,  the  Osmmission  beUeves  that 
the  amendment  to  Rule  477,  expanding 
the  Exchange's  authority  to  require  a 
member,  member  organization.  alUed 
member,  approved  person,  or  registered 
or  non-registered  employee  of  a  member 
or  member  organization  to  comply  with 
any  requests  of  an  organization  or 
association  included  in  Rule  476(a)(ll) 
to  appear,  testify,  submit  books,  records, 
papere,  or  tangible  objects,  respond  to 
written  requests,  and  attend  hearings 
subject  to  certain  conditions,  wiU 
further  the  interest  of  the  pubUc  and 
provides  for.the  protection  of  investors 
by  allmving  certain  organizations  and 
associations  to  acquire  information 
necessary  to  ensure  that  Exchange 
members  are  conducting  business  in 
conformance  with  the  Constitution  and 
Rules  of  the  Exdunge. 

The  CJomitiissinn  beUeves  that  the 
proposed  rule  change  achieves  a 
reasonable  balance  between  the  need  for 
regulator)'  cooperation  and  protection  of 


arganiiBlfims  such  as  contract  markets  and 
registered  futures  associations). 
'•7U.S.C5S. 


«IQHl 
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the  procedural  right*  of  Exchange  - 
membexs  and  othen  from  whom 
inibnnatian  or  testimony  is  requested. 
The  rule  would  provide  the  Exchange 
with  the  authority  to  seek  cooperation 
by  certain  persons  with  respect  to 
inquiries  and  investigationB  resulting 
frtun  regulatory  agreements  between  the 
Exchange  and  other  self-regulatory 
organizations  and  associations  while 
explicitly  providing  any  person  or  entity 
required  to  furnish  information  or 
testimony  pursuant  to  the  rule  with  the 
same  procedural  rights  that  they  would 
have  ii  the  request  was  pursuant  to  an 
Exchange  initiated  inquiry  or 
investigation." 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'<  that  the 
proposed  rule  change  (SR-NYSE-95- 
43)  is  approved. 

For  the  CommlisioD.  by  the  Division  of 
Market  RelatioD.  pursuant  to  delegated 
Butliority.i' 

IFK  Itoc.  96-19466  Rled  7-30-46;  8:45  am) 
■uan  eon  •tis-tt-M 


PWmm  No.  14-47472;  FIto  Na  SR-PMx- 
M-m 

S«H-R«gulatory  Organinlions;  Notice 
of  niing  and  fciwnedlrte  Efleelivanees 
of  Propoaad  Rule  CiMnge  by  tile 
PWUdetpW  Stock  Exchange,  mc, 
RaMIng  to  the  Listing  of  Hybrid 
SecucWee 

Inly  23, 1996. 

Pursuant  to  Section  ig(b)(1]  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  19, 1996,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
Bled  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulalory 
organization.  The  Commission  is 
publishing  this  notice  to  soUoit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Seif-Regnlatoiy  Otganization'B 
Statament  of  the  Teims  of  Substance  of 
the  Propoaed  Role  Ohange 

The  Exchange  is  proposing  to  amend 
Phlx  Rule  803(f)  in  order  to  conform  the 
Exchange's  hsting  criteriaior  hybrid 
securities  to  those  of  the  New  York 
Stock  Exchange  ("NYSE")  and  the 
American  Stock  Exchange  ("Amex"). 


The  text  of  the  proposed  rule  change 
is  available  at  the  Exchange  and  the 
Commission. 

n.  Self-KeguLatory  Organization's 
Statement  of  the  Purpose  of,  and 
Sutntory  Baals  for,  me  Propoaed  Rule 

In  its  filing  with  the  Commission,  the 
seU-regulalory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-ragulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization'! 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  March  1992,  the  Commission 
approved  the  adoption  of  subsection  (f) 
under  Phlx  Rule  803  containing 
guidelines  for  listing  securities  that  have 
features  common  to  both  equity  and 
debt  securities,  yet  do  not  St  within  the 
traditional  definitions  of  such 
securities.^  Sometimes  referred  to  as 
"hybrids,"  these  securities  can  take  a 
variety  of  forms.  Although  the  Exchange 
has  not  Usted  any  hybrid  securities  to 
date,  it  does  trade  certain  ones  pursuant 
to  unlisted  trading  privileges  ("UTP");  ^ 
for  example.  PERCS  and  trust 
convertible  preferred  securities. 

In  reviewmg  its  hybrid  security  hsting 
rules,  the  Exchange  noticed  that  certain 
provisions  which  initially  were  also 
included  in  the  NYSE  and  Amex  rules 
have  since  been  removed.  Because  the 
Exchange  may  in  the  future  trade  other 
hybrid  securities  listed  on  either  the  ' 
NYSE  or  the  Amex  pursuant  to  UTP,  the 
Exchange  believes  it  is  uiuiecessary  for 
its  rules  to  be  more  onerous  than  those 
of  the  NYSE  or  the  Amex.  Accordingly, 
the  Phlx  seeks  to  conform  its  rules 
therewith. 

Phlx  Rule  803(f)  currently  specifies 
the  minimum  issuer  qualifications,  the 
minimum  public  distribution  and 


"T*lsplioDa  coovmatkm,  rupra  Dots  7. 

"15U.S.C578«(b)(2). 
••  17  cm  200.30-3U)(12). 
<tSU.S.C7aafl>Xl). 


■  Sot  S«miliM  Exchange  Act  Raleua  No.  30466 
(Match  11.  in2|,  57  FR  S3ai  (Malch  17. 1992).  Al 
the  time  tlie  niie  was  approved,  it  wia  denoted  as 
Suppieineiitary  Material  .02  to  Rule  803  and  was 
subsequently  raapproved  in  the  same  form  as 
renumbered  sube«ction  (f)  when  the  Exchange's  two 
tiered  listing  standards  were  approved.  See 
Securities  Exchange  Act  Ralease  No.  3423S  (June 
17.  19941.  59  FR  32736  (June  24. 1994), 

■Rule  12f-5  under  tbe  Act  provides  that  an 
exrhange  must  have  in  effect  rules  providing  for 
transactions  in  the  class  of  type  of  security  to  which 
it  extends  unlisted  trsding  privilegee. 


aggregate  market  value  of  the  security 
and  other  criteria  to  assist  the  Exchange 
in  its  case  by  case  review  and 
determination  of  the  suitability  of  each 
security  prior  to  its  approval  for  listing. 
The  Exchange  now  proposes  to  remove 
current  provisions  that  prohibit  the 
listing  of  (1)  any  cash  settled  product 
that  is  settled  in  any  currency  other  than 
U.S.  dollars,  or  (2)  any  product  that  has 
a  mandatory  redemption  price  of  less 
than  three  dollars.'*  Additionally,  the 
Exchange  proposes  to  delete  the 
provision  requiring  only  100  public 
holders  if  the  security  is  traded  in 
thousand  dollar  denominations,  thereby 
requiring  400  holders  regardless  of  the 
denomination. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest  in  that 
it  conforms  the  Exchange's  listing 
standards  for  hybrid  securities  to  those 
of  the  NYSE  and  the  Amex. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  soUcited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  pubfic 
interest;  (2)doe8  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  30  days 
&om  )uly  19, 1996,  the  date  on  which 
it  was  filed,  and  (4)  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date,  it  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 


*  The  Commission  noeotly  approved  similar 
emandments  to  Amex's  rulae.  See  Securitlas 
Exchange  Act  Release  No.  371iS  (May  3. 1906).  61 
FR  21215  (May  9. 1996). 
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of  the  Act  >  and  Rule  19b-4(e)(6) 
thereiuder.s 

The  Commission  notes  that  although 
it  is  reasonable  for  the  Exchange  to 
remove  the  aSscted  provisions  as 
mandatory  listing  standards,'  proposals 
that  deviated  from  these  standards 
might  raise  novel  or  significant 
regulatory  issues  that  would  require  a 
proposed  rule  change  to  list  the 
product." 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 
rV.  Solicitation  of  Commenla 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commtmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-Z8 
and  should  be  submitted  by  August  21, 
1996. 


M5U.S.C78a(b)(3KA). 

•  17  CTR  240.19b-4Je)(6). 

'  The  affected  provisjooa  cumntly  praveni  the 
listing  of  (1)  any  cash  settled  product  settled  in  any 
cuireoCY  other  than  U.S.  doUais  or  (2)  any  product 
that  hacl  a  mandatory  redemption  price  of  leas  then 
tluee  dollars. 

■  See  e.^.,  Securitlee  Exchange  Act  Release  No. 
27753  (March  1, 1900),  55  FR  a62S  (March  6. 1990) 
(order  approving  File-Na  SR-Amex-S9-2S).  For 
example,  a  stock  indax-linked  note  that  was  payatlle 
in  a  foreign  currency  would  raise  important 
regulatory  issuee  among  which  might  include  the 
Deed  to  addreas  appropriate  product  term  and  risk 
disclosure,  cuatooier  luilsbiiity.  and  settlement 
procaduraa.  Acixudingly,  the  Commission  expeda 
the  Pbb(  to  consult  with  it  on  the  need  to  file  a 
Section  19(b)  role  change  to  liat  a  product  with 
svch  l«rms  under  tlw  Rule  e03(f)  listing  standards. 

•  17  era  220.30-3ta)(l2). 


For  the  Commission,  by  the  Divisitm  of 
Market  Rsgulstion,  purtuani  to  delegitsd 
authority."' 

Margaret  H.  McFuiand. 
Deputy  Secretary. 
(FR  Doa  96-19470  Filed  7-30-96: 8:4S  am) 


SMALL  BUSINESS  AOMMtSTRA-nON 

(DadafaOoa  of  Oiaaalar  Loan  Aiaa  HBTq 

MInnaeota;  (And  ConUguous  Countlaa 
in  North  Daicota);  Declaration  of 
Disaster  Loan  Area 

Marshall  County  and  the  contiguous 
counties  of  Beltrami,  Kittson, 
Pennington,  Polk,  and  Roseau  in 
Miimesota,  and  Grand  Forks,  Pembina, 
and  Walsh  Coimties  in  North  Dakota 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  ilooding  which 
occurred  May  17  and  18, 1996. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  September  20,  1996  and  for 
economic  injury  until  the  close  of 
business  on  April  22, 1997  at  the 
address  listed  below: 
U.S.  Small  Business  Administntion, 

Disaster  Area  2  Office,  One  Ballimoie 

Place,  Suite  300.  Atlanta,  GA  30308 
or  other  locally  announced  locations. 

The  interest  rates  ate: 


, 

Peroant 

For  Ptiysical  (Damage: 

Homeowners   wilti   credit   avaii- 

7.625 

Homeowners  without  credK  aval- 

3.875 

Businesses  with  credH  avalabia 

8.000 

Businesses  and  non-prolH  orga- 

nizations wWtiout  credit  aval- 

4.000 

Others  Cincluding  noo^prolit  orga- 

nizations) with  credil  avalaUe 

elsewtwre  

7.126 

For  Economic  Injury; 

Businesses  and  small  agricultural 

cooperatives     without     cred* 

SNzHeUe  eisewtiera         .   . 

4000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  287606  for 
Minnesota  and  287706  for  North  Dakota. 
For  economic  injury  the  numbers  are 
897100  for  Minnesota  and  897200  for 
North  Dakota. 

[Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59(X)2  and  59008) 

Dated:  fuly  22, 1996. 
Ginger  Lew, 
Acting  Adminislrotor. 
IFR  Doc.  96-19402  Filed  7-30-06: 8.-45  ami 


[Dadaiaaoo  o«  DUailii  Laen  Aiee  f  MJg 


CaraUna;  Dadaratton  of  Diaastor 
Area 


As  a  result  of  the  Presidant's  major 
disaster  declaration  on  )uiy  18, 1996, 
and  an  amendment  thereto  on  July  22. 
I  find  that  Beaufort,  Brunswick,  Ciarteret, 
Craven,  Duplin,  Hyde,  Jones,  Lenoir, 
New  Hanover,  Onslow,  Pender,  and  Pitt 
Counties  in  the  State  of  North  Carolina 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms,  high 
wind,  flooding,  and  related  eSects  of 
Hurricane  Bertha  which  occurred  July 
10-13,  1996.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  Setembar  16, 1996, 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  April  18, 1997, 
at  the  address  listed  below: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atianta,  GA  30308 

or  other  lixally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Bladen, 
Columbus,  Dare,  Edgecombe,  Greens, 
Martin,  Pamiico,  Sampson,  Tyrrell, 
Washington,  Wayne,  and  Wilson 
(bounties  in  North  (Carolina,  and  Horry 
Coimty  in  South  Carolina. 
Interest  rates  are: 


Percant 

For  Pliyaical  Damage: 

able  elsawtiera  

7.626 

Homeowners  wittwut  ored»  ava*- 

able  elsowtiere  _ _.. 

3.875 

8.000 

Buaineaaes  and  non^xolit  orga- 

nizations without  credil  avai- 

4.000 

nizaUons)  with  ctedH  avaiaMe 

alsewDefe  _ 

7.125 

For  Economic  Injury; 

Businesses  and  smal  agtioltural 

avaiabse  ouowhore  .«......._.». 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  287508.  For 
economic  injury  the  numbers  ere 
896900  fer  North  Carolina,  and  897000 
for  South  (Carolina. 
(Catalog  of  Federal  Domestic  Assistance 
Progtam  Not.  59002  and  S«00«) 
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Datsd:  July  23. 1996. 
Benud  Kulik. 

Associata  Administrator  for  Disaster 
Assistance, 
IFR  Doc  96-19403  Filed  7-30-96;  B:4S  sml 


COMMITTEE  FOR  THE 
IMPI.EMENTATX>N  OF  TEXTILE 
AQREEMENTS 

Adlustmeirt  of  Import  UrnHs  tor  Certain 
Cotton,  Wool,  Man  Made  FSiar,  Silk 
Blend  and  Other  Vegetable  Fiber 
Texdlea  and  Textile  Producta 
Produced  or  Manufactured  In 
Indoneela 

luly  25.  1996. 

AOSICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commiuioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  July  30,  1996. 

FOn  FURTHER  INFOnMATION  CONTACT: 
Janet  Heinzea,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPiaCNTARY  MFOniATION: 

Aadwrily:  Exeoilivs  Order  11651  of  Marcli 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward,  carryover  and 
recrediting  of  luused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Kegister  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  62410,  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

TrayaCribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
AgreemcDts 

July  25,  1996. 
Commisaioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20329. 

Dear  CommissioDon  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  30.  1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1 .  1996  and  extends 
Uirough  December  31. 1996. 

Effective  on  July  30, 1996,  you  are  directed 
to  amend  tlie  directive  dated  November  30, 
1995  to  adjust  the  limits  For  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Urxiguay 
Round  Agreement  on  Textiles  and  Qothing: 


Category 

limit' 

Levels  In  Groi4)  1 

200  -.. - 

816,519  kilograms. 

219  ....       

8,909,688  square  me- 

ters. 

300301  

3,881 ,478  kikigrams. 

313...          _      _      . 

14.666,535  square 

meters. 

314 - ; 

49,006.182  square 

meters. 

315.    _    _ 

24,149,599  square 

meters. 

317/617/326 

23,773,815  square 

fTwtors. 

33*335 

217,865  dozen. 

336«3e 

589,613  dozen. 

338039.- — 

1,231,193  dozen. 

340«40 

1,336,502  dozen. 

341  

877,091  dozen. 

342«42 

368,475  dozen. 

345 

392^43  dozen. 

347/348 _ 

1,758,686  dozen. 

3S0«60 

113,609  dozen. 

359-OB69-C2  

1,259,1 14  kik>grams. 

3se-s«s»-s> 

1,386,464  kik>oiams. 

360 

1,233,948  numbers. 

361 

1^33,948  numbers. 

3«9-S« 

766.732  kikigrams. 

443 

88,751  nombeia. 

445/446 

61 ,809  dozen. 

447 

16,621  dozen. 

448 

22,718  dozen. 

604-A»  .     

661,941  kaograms. 

611 

5,879.023  square  me- 

ters. 

613«14«15 

21,500,578  square 

meters. 

SIR 

3,440,211  square  me- 

ters. 

619*20 

8,750,966  square  me- 

ters. 

62S«2e«27/e28«29 

25,303,602  square 

meters. 

Category 

Iknit' 

634/635 

638«39 

1,320.911  dozen. 

641  

2,137.493  dozen. 

643 

308,488  numbers. 

644 

431.882  numbers. 

645«46 

729,656  dozen. 

847  

381,931  dozen. 

Subgroup  kt  Group  II 

400,410,414,431, 

3,256,340  square  me- 

432, 434,  435, 

ters  aquivalenL 

436,  438.  438, 

440,  442,  444, 

459,  464,  465  and 

469,  as  a  group. 

In  Qroup  II  subgroup 

435 ... 

51,116  dozaa 

'The  Iknits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31   1995 

=  Category  359-C:  only  UTS  numt)ers 
6103.42l02S.  6103.49.80M,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0062. 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010.  6211.32.0025  and 

6211.42.0010;  Category  6S9-C:  only  ilTS 
numbers  6103.^0065,  6103.43.2020, 
6103.43.2025.  6103.492000,  6103.49.8038, 
6104.63.1020,  6104.63.1030,  6104.69.1000, 
6104.69 J014,  6114.30.3044.  6114.30  3054, 
6203.432010,  6203.432090,  6203.49.1010. 
6203.49.1090,  6204.63.1510.  6204.69.1010, 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  6211.43.0010. 

'Category  359-S:  only  HTS  numbers 
6112.39.0010,  6112.49.0010,  6211.11.8010, 
6211.11.8020,  6211.12.8010  and 

6211.12.8020:  Category  659-S:  only  HTS 
numbers  61 12.31. OfilO.  6112.31.0020, 
6112.41.0010,  6112.41.0020,  6112.41.0030. 
6112.41.0040.  6211.11.1010,  6211.11.1020, 
621 1.12.1010  and  621 1.12.1020. 

'Category  369-S:  only  HTS  number 
6307.1o5o65. 

'Category  604-A:  only  HTS  number 
5609.32.0000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  &11  wittiin  the  foreign  afbirs 
exception  to  the  rulemalung  provisions  of  S 
U.S.C  SS3(a)(l). 

Sincerely, 
TroyRCribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.96-19437  Filed  7-30-96;  8:4S  ami 
■LLM  COM  KM-on-r 


DEPARTMENT  OF  TRANSPORTAT10M 

Office  of  the  Secretary 

Reports^  Forma  and  Racordkaaplng 
Re<|ulrafnafitaj  A^artcy  htformatlon 
Collaction  ActMty  Under  OMB  Review 

AQBICY:  OfBce  of  the  Secretary  (OST), 
Department  of  Transportation  (DOT). 
ACTION:  Notice. 

MJWUHY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
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3501  et  seq.),  this  notice  armounces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden.  As  required  by  the 
Paperwork  Reduction  Act  of  1995, 
notices  were  published  in  the  Federal 
Regialer  staling  DOT'S  intention  to 
request  extensions  for  currently 
approved  information  collections  and 
reinstatements  of  an  expired 
information  collections.  Interested 
persons  are  invited  to  send  conunents 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following:  (1)  The  necessity  and  utility 
of  the  proposed  information  collection 
for  the  proper  performance  of  the 
agency's  functions:  (2)  the  accuracy  of 
the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection. 

DATES:  Comments  must  be  submitted  on 
or  before  August  24, 1996. 

Title:  Crash  Risk  of  Alcohol-hivolved 
Driving  Study;  Proposed  Information 
Collection. 

Adnunistrption:  National  Highway 
Traffic  Safety  Administration.  DOT. 

OMB  Control  Number.  2127-Now. 

Type  of  Review:  Regular  submission. 

Affected  Entities:  A  total  of 
approximately  10,000  drivers  (1000 
crash  and  4000  non-crash  (control)  at 
each  site). 

Abstract:  The  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
and  tha  National  Institute  on  Alcohol 
Abuse  and  Alcoholism  (NIAAA)  play 
key  roles  in  national  efforts  to  reduce 
alcohol  involved  crash  injuries  and 
fetalities.  NHTSA  and  NIAAA  have 
jointiy  funded  a  study  to  determine  the 
relative  risk  of  crash  involvement 
associated  with  elevated  blood  alcohol 
concentrations  (BACs)  when  compared 
with  a  zero  blood  alcohol  concentration. 
One  important  port  of  the  data 
collection  for  this  effort  is  a 
questiotuiaire  to  measure  crash  and 
alcohol  covariates  in  the  population 
being  studied.  Current  data  of  this  kind 
do  not  exist  and  cannot  be  collected  by 
any  other  method. 

Need  for  Information:  NHTSA  and 
NIAAA  are  committed  to  the 
development  of  effective  programs  to 
reduce  this  morbidity  and  moriality  due 
to  driving  under  the  influence  (DUI).  To 
aid  in  filling  this  commitment,  a  belter 
luiderstanding  of  driver  characteristics 


and  alcohol  levels  in  alcohol-involved 
crashes  is  required. 

Annual  Burden:  1,417  houre. 

Titye;  Customer  SaUsbction  Surveys. 

Administration:  United  Slates  Cout 
Guard,  DOT. 

OMB  Control  Number  2115-0625. 

Type  of  Bequest:  New  Collection. 

Affected  Entities:  Maritime  industry 
and  recreational  boating  public. 

Abstract:  Customer  satisfaction 
surveys  are  required  by  Executive  Order 
12862,  Setting  Customer  Service 
Standards,  to  ensure  that  the  USCG 
provides  the  highest  quality  service  to 
oiur  customers.  Steps  will  bis  taken  to 
assure  anonymity  of  respondents  in 
each  activity  covered  under  this  request. 

Need  for  Information:  Executive 
Order  12862,  Setting  Customer  Service 
Standards,  directs  USCG  to  conduct 
surveys  to  determine  the  kind  and 
quality  of  services  the  marine  industry 
and  the  recreational  boating  public 
wants  and  expect. 

Annual  Responses:  41,695. 

Annual  Burden:  16,005  hours. 

Title:  Application  for  Employment 
with  the  Federal  Aviation 
Admitustration. 

Administration:  Federal  Aviation 
Administration,  DOT. 

OMB  Control  Number:  2120-0597. 

Type  of  Request:  New  Collection. 

Affected  Entities:  The  likely 
respondents  will  be  the  general  public 
who  are  interested  in  employment  with 
this  agency. 

AlMtract:  The  collection  of 
information  is  an  application  for 
employment  with  the  Federal  Aviation 
Administration.  Applicants  will  have  to 
complete  a  number  of  backgroimd 
questions  to  determine  their  basic 
eligibility  for  Federal  employment  and 
also  answer  specific  occupation-related 
questions  to  determine  their 
qualifications. 

Need  for  Information:  P.L.  104-50 
authorized  the  Federal  Aviation 
Admioistraticm  to  establish  its  own 
persotmel  system  outside  most  of  the 
requirements  of  Title  5.  The  only 
provisions  related  to  hiring  that  will 
continue  to  apply  are  those  dealing  with 
veteran's  preference.  One  of  the 
recommendations  of  our  persoimel 
reform  task  forces,  and  in  keeping  with 
reengineered  business  prtxesses  under 
the  National  Performance  Review,  we 
ore  attempting  to  centralized  and 
automate  some  of  our  application, 
evaluation  and  hiring  processes.  This 
application  is  a  part  of  that  effort.  We 
propose  to  utilize  the  information 
collected  to  make  determinations  on 
applicant's  eligibility  for  Federal 
employment  as  well  as  determining ' 
their  qualifications  for  employment  and 


oertifying  the  name  of  qualified 
applicants  to  line  managers  who  will 
inake  hiring  decisions. 

Annual  Responses:  5,000. 

Annual  Burden:  5,000  hours. 

Title:  Advisory  Committee  Candidate 
Biographical  Information  Request,  DOT 
Fl  120.1. 

Administration:  Office  of  the 
Secretary,  DOT. 

OMB  Control  Number.  2105-0009. 

Type  of  Request:  Extension  for  a 
currently  approved  information 
collection. 

Affected  Entities:  Individuals  who 
have  contacted  DOT  to  indicate  an 
interest  in  appointment  to  an  advisory 
committee  and  individuals  who  have 
been  recommended  for  membership  on 
an  advisory  committee.  Only  one 
collection  is  expected  per  individual. 
-    Abstract  The  collection  of 
information  obtained  by  the  Advisory 
Committee  Candidate  Biographical 
Information  Request  form  enables 
Departmental  officials  to  review  the 
qualifications  of  individuals  who  wish 
to  serve  on  Department-sponsored 
advisory  committees  and  the 
qualifications  of  persons  who  have  been, 
recommended  to  serve.  The  collection 
provides  imiform  data  for  eech 
individual  and  enables  DOT  to  comply 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  (5  U.S.C.  App.) 
which  requires  that  advisory  committee 
membership  be  balanced. 

A  number  of  DOT's  advisory 
committees  were  created  by  statute,  and 
have  statutory  requirements  for 
education,  experience,  or  expertise.  The 
data  collection  enables  EXIT  to  comply 
with  such  statutory  membership 
requirements,  by  providing  information 
from  which  officials  may  determine 
which  individuals  meet  specific 
qualification  standards  for  particular 
advisory  committees  and  for  particular 
positions  within  a  committee.  In  fact, 
some  statutory  committees  require  very 
narrow  and  specific  expertise  for  each 
position  on  the  committee,  which  can 
he  ascertained  by  reviewing  the 
Advisory  Committee  Candidate 
Biographical  Information  Request  form. 

Finally,  the  data  collection  allows 
officials  to  retain  a  file  of  interested 
applicants.  As  vacancies  occur  on 
specific  advisory  committees,  the 
applications  and  qualifications  can  be 
reviewed  for  possible  placement. 

Need  for  Information:  In  the  absence 
of  the  data  collection,  officials  would 
have  to  contact  by  telephone  or  by  letter 
each  person  who  expressed  an  interest 
or  who  was  recommended  for  an 
advisory  committee  position,  to 
determine  his/her  interest,  education, 
experience,  or  expertise.  This  woiUd  be 


40062 


Fedenl  Kagtstar  /  Vol.  61.  No.  148  /  Wedne»day,  July  31.  1996  /  Noticw 


a  more  time-consuming  and  costly  data 
coUectioa  effort  which  would  have  to  be 
repeated  if  the  individual  were  to  be 
considered  at  a  later  time  for  vacancies 
on  other  advisory  committees. 

Annual  Raponses:  1. 

Annual  Burden:  25  hours. 

Title:  War  Risk  Insurance, 
Applications  and  Related  Information. 

Administrtition:  Maritime 
Adminiatistion,  DOT. 

Type  of  Request  Reinstatement 
without  change,  of  currently  approved 
information  collection. 

OUB  Control  Number.  2133-0011. 

Form  Number.  MA-355.  MA-528. 
MA-e28,  MA-042. 

Affected  Entities:  Vessel's  owner  or 
charterer  interested  in  paitidpabon  in 
MARAD's  war  risk  insurance  program. 

Abstmct  As  authorized  by  Section 
1202.  Title  XII.  Merchant  Marine  Act, 
1936,  as  amended,  (46  U.S.C  App. 
1282)  (Act),  the  Secretary  of  U.S. 
Department  of  Transportation  may 
provide  war  risk  insurance  for  the  needs 
of  the  waterbome  commerce  of  the 
United  Slates.  This  collection  is 
required  for  participation  in  the 
prt>gram.  It  consists  of  forms  MA— 355, 
MA-S28.  MA-828,  and  MA-942  and 
related  information. 

Need  and  Use  of  the  Information:  To 
determine  the  eligibility  of  the  applicant 
and  the  vessel  for  participation  in  the 
war  risk  insurance  program. 

Annual  Responses:  1,730. 

Annual  Burden:  930  hours. 

Title:  Requirements  for  Establishing 
U.S.  Citizenship  under  46  CFR  Part  355.. 

Administration:  Maritime 
Administration.  DOT. 

TVpe  of  Hequest:  Reinstatement 
without  change,  of  ctirrently  approved 
information  collection. 

OMB  Control  Number  2133-0012. 

Form  Number:  Special  Format. 

Affected  Entities:  Participating 
financial  institutions,  ships  owners, 
charterara,  and  equity  owners  within  the 
United  States. 

Abstract:  Applicants  that  receive 
benefits  and  continue  to  receive  benefits 
under  the  Merchant  Marine  Act,  1938, 
as  amended,  must  be  citizens  of  the 
United  States  within  the  meaning  of 
section  2  of  the  Shipping  Act,  1916,  as 
amended  (46  App.  U.S.C.  802).  This 
collection  gathers  the  information  on 
citizenship  of  individuals,  etc.  covered 
by  the  requirements. 

Need  and  Use  of  the  Information:  To 
determine  compliance  with  the 
statutory  requirements. 

Annual  Responses:  300. 

Annual  Burden:  1.500  hours. 

Title:  Subsidy  Voucher — Operating — 
DifEeiential  Subsidy  (Bulk  h  Liner  Cargo 
Vesseb). 


Administration:  Maritime 
Administration,  DOT. 

Type  of  Request:  Extension  of 
currently  approved  inionnadon 
collection. 

OMB  Control  Number:  2133-0024. 

Form  Number:  MA-790,  SF-1034  and 
supporting  schedules. 

Affected  Entities:  Bulk  and  liner 
vessel  operators  of  vessels  covered  by  an 
ODS  agreement  imder  the  Act 

Abstract:  The  information  collected  is 
the  costs  and  manning  complement  of 
bulk  and  liner  cargo  vessels  engaged  in 
carrying  commodities  in  worldwide 
services  and  covered  by  an  Operating- 
Differential  Subsidy  Agreement  (ODS) 
in  accordance  with  Title  VI  of  the . 
Merchant  Marine  Act,  1936,  as  amended 
(Act). 

Need  and  Use  of  the  Information:  The 
information  is  utilized  by  MARAD 
examinere  to  determine  subsidy  payable 
for  voyages  performed  in  accordance 
with  ODS  agreements. 

Annual  Responses:  320. 

Annual  Burden:  640  hours. 

Title:  Ships'  Stores  Certification  for 
Hazardous  Materials  Aboard  Ships. 

Administration:  United  States  Coast 
Guard.  DOT. 

OAffl  No:  2115-0139, 

Affected  Entities:  Suppliers  and 
manufacturers  of  hazardous  products 
used  on  ships. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection.  -- 

Abstract:  Ships'  Stores  Certification — 
Title  46.  CFR,  Part  147  requires  proper 
identification  and  labeling  of  dangers 
presented  by  hazardous  ships'  stores. 
The  regulation  provides  manufacturers 
the  opportimity  to  request  waivere  for 
products  in  special  DOT  hazard  classes 
to  be  used  aboard  ships.  Title  46  U.S.C. 
3303  authorizes  the  Coast  Guard  to 
regulate  the  transportation,  stowage  and 
use  of  ships'  stores  and  supplies  of  a 
dangerous  nature. 

Coast  Guard  will  use  this  information 
to  ensure  personnel  aboard  vessels  are 
made  aware  of  the  proper  usage  and 
stowage  instructions  to  protect  them 
from  bodily  injury. 

Annuo/  Responses:  2. 

Annual  Burden:  6  hours. 
AOORESS:  Written  comments  concerning 
the  proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  Office  Information 
and  Regulatory  Aflairs,  O^ice  of 
Management  and  Budget,  725-17th 
Street  N.W.,  Washington,  D.C.  20503, 
ATTN:  Desk  Officer  for  the  Department 
of  Transportation. 


Issued  in  Washington.  D.C  on  July  24, 
1996. 

PUUipA-LaKh. 

Charanos  Officv,  United  Slates  Department 
ofTrunsportation, 

(FR  Doc  96-19492  Filed  7-3p-«»:  8:45  am] 
■UJM  cooc  «is-«-r 


CoaitQuard 

[Ooetat  No.  CQD  96-OSS] 

National  Envtronmantal  Policy  Act 
Draft  Envlronmantal  hnpaet  Statamwit 
forlha  USCQ  Atlantic  Prolaclad  Living 
Marina  Raaourca  InMativa 

AOEMCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  availability;  request 

for  comments. 

summary:  The  Coast  Guard  announces 
the  availability  of  a  Draft  Environmental 
Impact  Statement  for  the  Protected 
Living  Marine  Resource  Initiative  for 
water  off  the  Atlantic  Coast  of  the 
United  States.  This  Draft  Enviroimiental 
Impact  Statement  was  prepared  in 
consultation  with  the  National  Marine 
Fisheries  Service  imder  the  Endangered 
Species  Act. 

DATES:  Comments  must  be  received  on 
or  before  September  16. 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
Commandant  (G-O),  U.S.  Coast  Guard 
Headquarters,  2100  Second  St  SW, 
Washington,  DC  20593-0001,  ATTN: 
CDR  Rooth:  or  may  be  delivered  to  room 
3111  at  the  same  address  between  8  a.m. 
and  3  p.m.  Monday  through  Friday 
except  Federal  holidays.  Comments  will 
be  available  for  inspection  or  copying  at 
room  3216,  U.S.  Coast  Guard 
Headquarters. 

A  copy  of  the  Draft  Enviroiunental 
Impact  Statement  may  be  obtained  by 
writing  lo  CDR  Rooth  at  the  above 
address. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Commander  R.  Rooth  at  (202)  267-1456, 
or  by  fax  at  (202)  267-4427  or  (202) 
267-4222. 

SUPPLEMENTARY  INFORMATKJN: 

Request  for  Cominenls 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments.  Persons 
submitting  comments  should  include 
their  name  and  address  and  identify  this 
notice  (CGD  95-066.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8'/i  by  11  inches;  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addiesssed  postcard  or  envelope. 
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The  Coast  Guard  invites  comments 
and  suggestions  on  the  proposed  and 
alternate  actions  in  the  Draft 
Enviroiunental  Impact  Statement.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period. 

Pursuant  to  ttie  court  order  in  Richard 
Strahan  v.  Rear  Admiral  John  Linnon, 
et.  a].,  the  comment  period  shall  end  on 
September  16, 1996. 

Badcgromiii  lafonnaUon 

On  August  9. 1995,  the  Coast  Guard 
published,  in  the  Federal  Register  (60 
FR  40631),  a  notice  of  availability  and 
request  for  comments  aimoimcing  the 
availability  of  an  Enviromnental 
Assessment  (EA)  and  a  proposed 
Finding  of  No  Significant  Impact 
(FONSI)  on  Coast  Guard  activities  along 
the  U.S.  Atlantic  coast.  On  October  1 1, 
1995,  the  Coast  Guard  published,  in  the 
Federal  Register  (60  FR  52949),  a  notice 
reopening  and  extending  the  comment 
period  for  the  EA  and  FONSI. 

The  EA  focused  on  the  six  whale,  and 
five  turtle  species  listed  as  threatened  or 
endangered  and  found  along  the 
Atlantic  coast.  The  Coast  Guard 
received  comments  bom  Federal.  Slate, 
and  local  agencies  and  the  public 

As  a  result  of  now  information 
concerning  the  October  1995  interaction 
between  a  Coast  Guard  vessel  and  a 
suspected  Humpback  whale,  and  recent 
Northern  Right  Whale  mortalities;  and 
as  a  result  of  comments  received  in 
response  to  the  EA  and  FONSI.  the 
Coast  Guard  aimounoed  in  the  Fedenl 
'Ragjatar  (61  FR  14590).  of  April  2,  1996, 
its  intent  to  prepare  an  Environmental 
Impact  Statement  to  assess  the  impacts 
of  a  revised  proposed  project  under 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act 

Proposed  Action  ^ 

The  DEIS  contains  an  overview  of  the 
Coast  Guard  missions  and  describes 
how  the  proposed  action,  the  Atlantic 
Protected  Living  Marine  Resources 
Initiative,  aids  the  Coast  Guard  in 
enhancing  conservation  of  protected 
species  in  the  Atlantic,  rather  than  only 
six  whale  and  five  turtle  species  focused 
on  in  the  EA. 

The  U.S.  Coast  Guard  Atlantic 
Protected  Living  Marine  Resource 
Initiative,  includes: 

1.  The  Internal  Program  which  would 
include  organizational  directives  and 
guidance  governing  the  conduct  of 
airctafi  and  vessel  (boat  and  cutter) 
operations,  the  training  of  Coast  Guard 
personnel,  and  the  nolificatian  of  the 
maritime  community  of  threatened  or 
endangered  species  sightings. 

2.  The  Conservation  Program  which 
would  include  the  training  and 


education  of  ncm-Coast  Guard  personnel 
on  endangered  and  threatened  species, 
and  the  participation  of  the  Coast  Guard 
with  other  federal,  state,  and  local 
agencies  in  the  regional  recovery 
implementation  teams  to  develop 
initiatives  to  address  non-Coast  Guard 
vessels. 

The  Coast  Guard  avaliMdon  includes 
the  latest  data  on  the  habits  of  protected 
species,  and  the  location  of  Coast  Guard 
stations  and  vessels,  the  training  of 
Coast  Guard  employees  related  to 
protected  species,  md  possible 
modification  to  vessel  and  aircraft 
operations.  Tho  DEIS  also  analyzes  the 
cumulative  impacts  of  Coast  Guard 
assets  operating  together  and  in 
conjunction  with  other  vessels. 

Dated:  July  2S,  1996. 


T.J. 

Captain.  U.S.  Coast  Guard,  Chief.  Office  of 

Aids  to  Navigation. 

(FR  Doc.  96-1B478  Filed  7-30-96: 6:45  am) 
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Fadaral  AvMlon  Administration 

l,3nibert-St  Louis  Intamational  Airport, 
St  Louis,  Missouri,  Noise  Exposurs 
Map  Notice;  Receipt  of  Noise 
Compatibility  Program  and  Request  for 
Review 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administoation  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  St.  Louis,  Missouri, 
for  Lambert-SL  Louis  International 
Airport  (Lambert)  under  the  provisions 
of  Title  I  of  the  Aviation  Safely  and 
Noise  Abatement  Act  of  1979  (Pub.  L. 
96-193)  and  14  CFR  Part  150  are  in 
compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Lombert-St  Louis 
International  Airport  under  Part  ISO  in 
conjunction  with  the  noise  exposure 
maps,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
January  10. 1997. 

EFFECTIVE  DATE:  Hie  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  July  15, 1996. 
The  public  comment  period  ends 
September  12, 1996.  Conunents 
submitted  by  the  public  to  the  FAA 
prior  to  the  start  date  of  July  15, 1996 
already  have  been  included  as  a  part  of 


the  record  and  do  not  need  to 

resubmitted. 

FOR  nnmcR  MFomuTXiN  contact:  Kb. 

Moira  0,  ICetne.  Federal  Aviation 
Administratian.  Airports  Division. 
ACE-615B.  601  E.  12th  Street,  Kansas 
aiy,  MO  64106  (816)  426-4731. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
subznitted  to  the  above  office. 
SUPfUMENTARY  MFORMATKM:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  snbmitted 
for  Lamhen-St.  Louis  Intematicnal 
Airport  are  in  compliance  with 
appUeable  requirements  of  Pan  150, 
effective  July  15. 1996.  Further,  FAA  is 
reviewing  a  proposed  noiM 
compatibility  prt^gram  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  January  10, 1997.  '^his 
notice  also  aimouncas  the  availability  of 
this  program  for  pubUc  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  ol  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  commtmity. 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  iias 
submitted  noise  exposure  nwps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

St.  Louis,  Missouri,  submitted  to  the 
FAA  on  May  5, 1996,  noise  exjposure 
maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  Lambert-International 
Airport's  FAR  Part  150  Noise 
Computability  Study.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 
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The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  St.  Lotiis, 
Missouri.  The  specific  maps  under 
consideration  are  the  Existing  (1994) 
and  Future  (1999)  BaseUne  Noise 
Exposure  Maps  in  the  submission.  The 
FAA  has  detetmined  that  these  maps  for 
Lambeit-St  Louis  international  Airport 
are  in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  luly  15.  1996.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  pro-am. 

u  questions  arise  concerning  the 
'  precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
plaiming  responsibilities  of  local 
government.  These  local  responsibihties 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  imder  section 
103  of  the  Act  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  constiltation 
has  been  accomplished. 

The  FAA  has  Tormally  received  the 
noise  compatibility  program  for 
Lambert-St.  Louis  International  Airport, 
also  effective  on  July  15, 1996. 
Preliminary  review  of  the  stibmitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
llie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 


completed  on  or  before  January  10, 
1997. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  imdue 
burden  on  interstate  or  foreign 
conmierce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration.  800 

Independence  Avenue,  SW,  Room 

617,  Washington,  D.C.  20591. 
Federal  Aviation  Administration, 

Airports  Division,  601  E.  12th  Street, 

Kansas  City,  MO  64106. 
Lambert-St.  Louis  International  Airport, 

Airport  Planning  and  Development 

Office,  4610  N.  Lindberg  Boulevard, 

Bridgeton.  MO  63044. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOfl  FURTHER  mFORMA-nON 
CONTACT. 

Issued  in  Kansas  Qty,  Missouri  on  July  15. 
1996. 

Jamsa  W.  BniBaUll, 
Acting  Manager,  Aiq>otlM  DMMkm. 
IFR  Doc  9e-1935S  FiWd  7-30-96:  S:4S  am) 
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Petitions  for  Exemption;  Summary  of 
Petitions  Received;  DIsposltlona  of 
Petitions  laeued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTIOM:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 


previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
parUdpation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  aSect  the  legal  statua  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  20, 1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attn:  Rule 
Docket  (AGC-200),  Petition  Docket 

No. ,  800  Independence 

Avenue,  SW..  Washington,  DC  20591. 
Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmtsSmaiI.hq.raa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5C, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM— 1),  Federal  Aviation 
Administration,  BOO  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g),  of  $  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  July  26, 
1996. 

Donald  P.  Byraa. 
Assistant  Chief  Counsel  for  Regulations. 

Pedtiaiu  Ear  ExempUoa 

Dockat  No.:  28563. 

Petitioner:  Mercer  County  Community 
College. 

Sections  of  the  FAR  Affected:  14  CFR 
141.91. 

Description  of  Relief  Sought:  To 
permit  Mercer  County  Community 
College  to  provide  ground  school 
courses  over  interactive  television 
simultaneously  to  three  institutions 
while  notifylBg  only  one  Flight 
Standards  District  Office  (PSDO), 
instead  of  notifying  each  FSOO  having 
jurisdiction  over  the  individual  satellite 
bases. 

Doc*e(  No.:  28606. 

Petitioner:  Petroleum  Helicopters,  Inc 

Sections  of  the  FAR  Affected:  14  CFR 
13S.167(b)(3)  (xvi).  (xvU),  (xviU).aod 
(xix). 
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Descriplionof  Relief  Sought:  To 
permit  FMrolsum  Helicopters,  Inc.,  to 
conduct  extended  overwater  operations 
in  the  Gulf  of  Mexico  without  carrying 
certain  emergency  equipment  in  the  life 
rait  on  board  the  aircraft. 

Oisposilions  of  Petitions 

Docket  No.:  27787. 

Petitioner:  AmerifUght,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
13S.143(cX2) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5949,  which  permits  Ameriflighl,  Inc., 
to  operate  certain  aircraft  without  TSO- 
C112  (Mode  S)  transponders  installed. 

Grant,  June  27, 1996,  Exemption  No. 
5949A. 

Docket  No.:  26487. 

Petitioner:  Custom  Products,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.8S3(a). 

Description  of  Belief  Sought/ 
Disposition:  To  permit  Custom 
Products,  Inc,  to  be  exempt  from 
vertical  bum  test  requirements  for  its 
seat  cushions  assembled  with  currently 
available,  non-corapliant  water-based 
adhesives. 

Partial  Grant.  July  9. 1996.  Exemption 
No.  6477. 

Docket  No.:  28550. 

Petitioner.  United  Parcel  Service. 

Sections  of  the  FAR  Affected:  14  CFR 
25.141S(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  operation  of  four 
Boeing  Model  767-200  £i«ighter 
airplanes,  with  TSO  C70A  Type  II 
liferafts. 

Grant,  April  22,  1996,  Exemption  No. 
6427. 

Good  Cause 

Docket  No.:  15903. 

Petitioner:  Department  ofTreasury, 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms. 

Sections  of  the  FAB  Affected:  14  CFR 
91.111(a),  91.159(a)  (1)  and  (2).  and 
91.209  (a)  and  (d). 

Description  of  Relief  Sought:  To 
extend  and  amend  Exemption  No.  2327, 
which  permits  the  ATF  to  conduct 
surveillance  operations  to  enforce 
Federal  laws  pertaining  to  firearms, 
liquor,  explosives,  and  wagering.  The 
amendment  limits  the  need  for  relief 
bom  certain  sections  of  the  CFR  in  the 
original  exemption. 

X)ocJc0(Aro.:  22872. 

Petitioner  Ait  Transport  Association 
of  America. 

Sections  of  the  FA  R  Affected:  14  CFR 
61.1S7(a);  Item  1(b)  of  appendix  A  to 
part  61;  121.424(a).  (b),  and  (d)(1);  Item 
1(a)  of  appendix  E  of  part  121;  and  Item 
1(b)  of  appendix  F  to  part  121. 


Description  of  Relief  SougftWro 
extend  Exemption  No.  4416,  as 
amended,  which  allows  ATA  membere 
airlines  and  other  quahfying  part  121 
certificate  holders  to  continue  to 
conduct  training  and  checking  of  pilots 
of  airplanes  requiring  only  tow  flight 
crewmembere  on  the  required  preflight 
Inspection,  both  interior  and  exterior, 
using  approved  pictorial  means. 

Docket  No.:  28546. 

Petitioner:  The  Ranch  Parachute  Club, 
Ltd. 

Sections  of  the  FAB  Affected:  14  CFR 
10S.43(a). 

Description  of  Relief  Sougfrt:  To 
permit  nonstudent  parachutists  who  are 
foreign  nationals  (foreign  parachutists) 
to  participate  in  parachute-bumping 
events  sponsored  by  The  Ranch 
Parachute  Club.  Ltd.,  (The  Ranch)  at 
The  Ranch's  facilities,  using  parachutes 
that  have  not  been  approved  by  the 
FAA,  but  have  been  accepted  and/or 
approved  for  use  by  the  proper 
authorities  in  the  foreign  parachutist's 
own  country. 

Docket  No.:  28580. 

Petitioner:  Dejiartment  of  the  Air 
Force.  

Sections  of  the  FAR  Affected:  14  CFR 
65.71(a)(2). 

Description  of  Relief  Sought:  To 
permit  Mr.  Alfred  Flotss,  Mr.  Ronald 
Miller,  and  Mr.  Ronald  Mora,  who  are 
hearing  impaired,  to  be  eligible  for 
certification  as  airframe  and  powerplant 
mechanics. 

Docket  No.:  28590. 

Petitioner:  Human  Flight,  Inc.      

Sections  of  the  F/IR  Affected:  14  CFR 
105.43(a). 

Description  of  Belief  Sought:  To  allow 
Human  Flight,  Inc.,  employees, 
representatives,  and  volunteer  test 
jumpers  to  make  tandem  parachute 
jumps  while  wearing  a  dual-harness, 
dual-parachute  pack,  having  at  least  one 
main  parachute  and  one  approved 
auxiliary  parachute  packed  in 
accordance  with  §  105.43(a).  This 
exemption,  if  granted,  also  would 
permit  a  pilot  in  command  of  an  aircraft 
to  allow  such  persons  to  make  these 
parachute  jumps. 

IFR  Doc  96-19505  Filed  7-30-96:  8:45  am) 
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RTCA,  inc.;  Goeemmentflndustry  Free 
Flight  Steering  Committee 

Pureuant  to  section  l(Ka)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  an  RTCA  Government/ 
Industry  Free  Flight  Steering  Committee 
meeting  to  be  held  August  15, 1996, 


starting  at  8:30  a.m.  The  meeliiig  will  be 
held  at  the  Federal  Aviation 
Administration,  8(X)  Independence 
Avenue,  SW.,  Washington,  DC  20591,  in 
Conference  Room  9ABC  (9th  floor). 

The  agenda  will  be  as  follows:  (1) 
Welcome/Opening  Remarks;  (2)  Review 
Summary  of  the  Previous  Meeting;  (3) 
Overview  and  Disposition  of  Steering 
Committee  Comments  on  the  Draft 
Government/Industry  Free  Flight  Action 
Plan;  (4)  FAA  Presentation  on  Budget 
Outlook  and  Priorities:  (5)  Steering 
Committee  Action  on  the  Free  Flight 
Action  Plan;  (6)  Other  Business;  (7)  Date 
and  Location  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  orsi 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington,  DC, 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  anytime. 

Issued  in  Washington,  DC  on  |uly  24\ 
1996. 

JaujcaL.  Piter*, 
Designated  Official. 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Paseenger  Facility  Charge  (PFC)  at 
Dallas/Fon  Worth  Intemationai  Airpoit, 
DFW  Airport,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Dallas/Fort 
Worth  Intemationai  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CITl  Part  158). 
dates:  Comments  must  be  received  on 
or  before  August  30, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Cutlery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
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ASW-610D.  Fort  Worth,  Texas  76193- 

oeio. 

In  addition,  one  copy  of  any 
conunents  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mi.  Jeffiey  P. 
Fegan,  Executive  Director,  Dallas/Fort 
Worth  International  Airport  at  the 
fbUovring  address:  Mr.  Jeffrey  P.  Fegan, 
Executive  Director,  Dallas/Fort  Worth 
Intematiooal  Airport,  P.O.  Drawer 
619428,  DFW  Airport,  Texas  75Z61- 
9428. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  imdei  Section  158.23  of  Part 
1S8. 

FOn  FURTHER  MFORMATION  CONTACT:  Mr. 
Ben  Cuttery,  Federal  Aviation 
Administration,  Southwest  Region,^ 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth.  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPtEMENTARY  MFORMATWN:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  appUcation  to  impose 
an  use  the  revenue  &om  a  PFC  at  Dallas/ 
Fort  Worth  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  1S8). 

On  July  16, 1996,  the  FAA  determined 
that  the  application  (o  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Airport  was  substantially  complete 
within  the  requirements  of  Section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  7, 1996. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
February  1, 1997. 

Proposed  charge  expiration  date: 
April  30. 1998. 

Total  estimated  PFC  revenue: 
$96,830,051.00. 

PFC  application  nunAer:  96-02-C- 
00-DFW. 

Brief  description  of  proposed  projects: 

Praiects  To  bnpoae  and  Uw  PFCs 

(1)  Reimburse  cost  of  previously 
implemented  eligible  work; 

(2)  Airport  development  plan  update; 

(3)  Environmental  review  for  Runway 
17C  extension  and  associated 
development  and  Runway  18R  and  18L 
extensions  and  associated  work;  and 

(4)  Southeast  hold  pad  and  associated 
development. 


Proiacta  To  impoae  PFCs 

(5)  Runway  17C  extension  and 
associated  development;  and 

(6)  Runway  18R  and  18L  extensions 
and  associated  development 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFCs: 

All  Air  Taxi/Commeicial  Operators 
operating  under  a  certificate  authorizing 
transport  of  passengers  for  hire  under 
FAR  Part  135  that  file  Federal  Aviation 
Administration  (FAA)  Form  1800-31. 

Any  person  may  Inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
F^eral  Aviation  Administration, 
Southwest  Region.  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacbam  Boulevard. 
Fort  Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  doctxmenls  germane  to  the 
application  in  person  at  Dallas/Fort 
Worth  Intenutional  Airport. 

Issued  in  Fort  Worth,  Texas  on  July  16, 
1996. 

Edward  N.  Aganr, 
Acting  ManagBr,  Airports  Division. 
[FR  Doc  96-19359  Filed  7-30-96:  8:45  am) 
■ajJMO  OOOf  4t1*-ll-M 


NoUee  of  bitwit  to  Rula  on  Applleation 
to  bnpoao  and  Use  ttia  Ravenu*  from 
a  Paaaangar  Facility  Charg*  (PFC)  at 
the  HuntaviHa  International  Alipon, 
Huntsvllla,  Alabama 

AGENCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  the  Huntsville 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Ornnibus  Budget 
Reconciliation  Act  of  1990MPubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  by 
August  30, 1996. 
addresses:  Comments  on  this 
application  may  be  mailed  or  dehvered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/ Airports  District  Office, 
120  North  Hangar  Drive,  Suite  B, 
Jackson,  Mississippi  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  Luther  H. 
Roberts,  Jr.,  Director  of  Finance/ 
Administration,  Huntsville-Madison 
County  Airport  Authority,  at  the 
following  address:  1000  Glenn  Heam 
Blvd.  Box  20008.  Huntsville.  AL  35824. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Huntsville- 
Madison  County  Airport  Authority 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elton  E.  Jay,  Principal  Engineer.  FAA 
Airports  District  Office,  120  North 
Hangar  Drive,  Suite  B,  Jackson, 
Mississippi  39208-2306,  telephone 
number  601-965-4628.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Huntsville  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Recondliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  RegulaUons  (14  CFR  Part  158). 

On  July  23, 1996,  the  FAA  determined 
that  the  appUcation  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Huntsville-Madison  County  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  13, 1996. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  Number:  96-06-C- 
00-HSV. 

Urvel  of  the  proposed  PFC:  $3.00. 

Actual  charge  effective  date:  June  1 , 
1992. 

Estimated  charge  expiration  date: 
August  31,  2015. 

Total  estimated  net  PFC  revenue: 
$27,481,797. 

Estimated  PFC  revenues  to  be  used  on 
projects  in  this  application:  $7,396,130. 

Brief  description  of  proposed 
project(s]:  Acquire  ARFF  truck,  800 
MHZ  communication  system,  new 
pohce  vehicle,  and  ARFF  personnel 
equipment:  SIDA  reduction;  air  carrier 
apron  rehab  phase  11;  air  cargo  apron 
rehabilitation;  land  acquisition  (433.44 
acres). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators,  certified  air 
carriers,  and  certified  route  air  carriers 
having  fewer  than  500  aimual 
operations. 
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Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATKN  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
sennane  to  the  application  in  person  at 
the  office  of  the  Huntsville-Madison 
Coimty  Airport  Authority. 

Issued  in  Jackson.  Miiaiuippi  on  July  23. 
1996. 

Wayw  AlUnaoB, 

Idanager,  Airports  District  Office,  Southern 
Region,  /aclaon,  Mississippi. 
(PR  Doc.  96-19360  Piled  7-3l>-4e;  8:45  ami 

MIMO  COM  4l1»-l»-« 


MarlUme  AdmbiMrMion 
[DockMS-a9q 

Lyfcaa  Broa.  Slaamahip  Co.  Inc.; 
NoUca  of  AppUcation  for  a  waiver  of 
Section  804{a)  of  Iha  Merctiant  Marine 
Act,  1936,  aa  An«ended,  to  ParUdpata 
In  a  Space  Ctiartar  and  Sailing 
Agraanient  With  Foreign-Flag 
OperatofB 

Lykes  Bros.  Steamship  Co.,  Inc. 
(Lykes)  by  applicadon  dated  July  11. 
1996.  requests  a  waiver  of  the 
provisions  of  Section  804  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(Act),  through  December  31, 1997,  the 
expiration  of  its  operating-differential 
subsidy  (O.D.S.)  contract  MA/MSB-451. 
to  permit  it  to  participate  in  a  space 
charter  and  sailing  agreement  with 
Transportadon  Maritima  Mexicana. 
S.A.  de  C.V.  (TMM),  and  Contship 
Containerhnes  Ltd.  (Contship)  to  serve 
primarily  the  foreign  commerce  of  the 
United  States. 

The  purpose  of  the  Agreement  is  to 
improve  the  productivity  and  operating 
effidency  of  the  parties'  vessels  and 
equipment  and  to  provide  effident. 
rali^le  and  stable  liner  shipping 
services  through  space  chartering  and 
coordination  of  sailings.  The  Agreement 
does  not  authorize  the  parties  to  fix 
rates. 

The  Agreement  covers  the  trade 
between  ports  on  the  Atlantic  Coast  of 
Florida  and  U.S.  Gulf  Coast,  and  ports 
in  Spain.  Italy,  and  France  and  between 
ports  on  the  Atlantic  Coast  of  Florida 
and  the  U.S.  Gulf  Coast  and  ports  on  the 
Gulf  Coast  of  Mexico. 

Assuming  approval  of  the  Agreement 
by  the  Maritime  Administration  and  the 
Federal  Maritime  Conmiiaaion,  Lykes 
three  subsidized  Pacesetter  Class 
vessels— HOWELL  LYKES,  THOMPSON 
LYKES,  and  JEAN  LYKES— wiU  serve 
the  Mediterranean  trade  bom  U.S. 
Atlantic  ports  North  of  Florida.  Lykes 


will  initially  charter  space  on  TMM  and 
Contship  vessels  providing  service 
between  Mexican,  U.S.  Gulf  and  Florida 
ports  and  Mediterranean  ports  in  Spain. 
Italy  and  France.  The  vessels  are 
scheduled  to  call  at  ports  induding  but 
not  limited  to:  Houston.  Altamira. 
Veracruz.  New  Orleans,  Mobile,  Miami, 
Valenda,  Barcelona.  La  Spezia.  and 
Gioia  Tauro. 

According  to  Lykes.  the  Contship  and 
TMM  vessels  that  serve  the  above  trades 
and  any  Lykes  vessels  that  might 
ultimately  serve  those  trades  will  not 
compete  "with  any  American-flag 
service  determined  by  the  secretary  to 
be  essential  as  provided  in  Section  211 
of  this  Ad"  as  that  term  is  used  in 
Section  604(a)  of  the  Ad. 

Lykes  points  out  that  Sea-Land  does 
not  provide  an  all  U.S.-flag  dired 
service  to  the  Mediterranean  from 
Mexican,  U.S.  Gulf  or  Florida  ports. 
Famll  Lines,  Inc.'s  (Farrall) 
Mediterranean  service  does  not  include 
U.S.  Gulf,  Mexican  or  Florida  ports. 
Waterman  Steamship  Co.  (Waterman) 
only  serves  Mediterranean  ports  in 
Egypt  from  the  U.S.  Gulf.  Because  the 
parties  to  the  proposed  Space  Charter 
and  Sailing  Agreement  will  provide 
direct  service  to  the  Western 
Mediterranean  ports  in  Spain,  Italy,  and 
France,  Lykes  bislieves  that  the  parties  to 
this  Agreement  will  not  compete  with 
any  American-flag  service  determined  to 
be  essential  by  the  Secretary. 

In  Lykes'  view,  there  are  ample  good 
cause  and  special  circumstances  to 
support  the  granting  of  this  appUcation. 
The  opportunity  this  proposed 
agreement  offers  to  rationaUze 
schedules  will  permit  operational 
savings  to  be  rralized  and  lend 
considerable  flexibiUty  to  Lykes' 
schedules  through  the  use  of  space  on 
Contship  and  TMM  vessels.  The 
agreement  will  enable  Lykes  to  offer 
shippera  broader,  more  responsive 
service  without  any  additional  capital 
outlays.  Lykes  contends  that  its 
presence  on  the  proposed  routes  is 
essential  to  the  preservation  of  its 
customer  base  which  reUes  on  Lykes  to 
provide  a  sufficiently  broad  array  of 
services  to  satisfy  their  multitrade 
transportation  needs.  It  will  also  assist 
Lykes  in  maintaining  its  experienced 
management  The  additional  revenue 
that  the  agreement  will  permit  Lykes  to 
earn  will  also  spread  overhead  costs 
currently  being  borne  ^  a  limited 
number  of  Lykes  U.S.-flag  vessels,  over 
an  additional  nimiber  of  vessels. 

Lykes  notes  that  the  scrapping  of  its 
older  U.S.-flag  vessels  has  accelerated 
and  there  is  no  program  in  place  for  the 
construction  of  replacement  tonnage  in 
the  United  States.  Moreover,  satisbdory 


existing  U.S.-flag  vessels  are  also  not 
available  to  serve  the  contemplated 
services.  Consequently,  Lykes  maintaiwg 
that  the  proposed  Agreement  will  not 
aSsd  U.S.  seafaring  jobs.  Since  Lykes' 
O.S.  contract  expires  in  approximately 
seventeen  (17)  months,  Lykes  condudes 
that  approval  of  this  Agreement  is 
critical  if  it  is  to  gradually  position  itself 
as  a  viable  mixed  U.S.-fli^  foreign-Dag 
operation  capable  of  operating 
independent  of  subsidy. 

This  appUcation  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  AA  and  desiring  to  submit 
comments  concerning  the  appUcation 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration.  Room  7210,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5:00  p.m.  on 
August  2. 1996.  This  notice  is  pubUshed 
as  a  matter  of  discretion  and  pubUcation 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  dedsion  on  Am 
application,  as  filed  or  as  may  be 
amended.  The  Maritime  Administrator 
will  consider  any  comments  submitted 
and  take  such  action  «rith  resped 
thereto  as  may  be  deemed  appropriate 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Opeiating-Diflaiential 
Subsidies)). 

By  Order  of  the  Maritmie  Administrator. 

Dated:  July  24. 1996. 
EdBimil  T.  Saeuaar,  Jr., 
Acting  Secretary. 
(PR  Doc.  96-19383  FUed  7-30-96:  S:4S  ami 


Corrected  Notice  of  Cttange  of  Neme  of 
Approved  Trustee 

This  corrects  Notice  appearing  at  61 
FR  29445  Oune  10. 1996). 

Notice  is  hereby  given  that  efiedive 
December  1, 1995,  approved  Trustee. 
Shawmut  Bank  Connecticut  N.A..  with 
offices  at  777  Main  Street,  Hartford. 
Connecticut  06115,  changed  its  name  to 
Fleet  National  Bank  of  Connecticut. 
Further,  effective  April  1, 1996.  Fleet 
National  Bank  of  Connecticut  changed 
its  name  to  Fleet  National  Bank. 

Dated:  July  24, 1996. 

By  Order  of  the  Maritime  Administntor. 
Edmnd  T.  Somrmtr,  Jr., 
Acting  Secretary. 

[FR  Doc.  96-19364  Piled  7-30-96: 8:45  am) 
BUMS  ooet  «i»-tt-r 
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[Ooekat  No.  S«-Wl:  NoOo*  1] 

Nolica  of  Receipt  of  Pvinion  for 
Oeeialon  That  Nonoonfonning  1990- 
1993  Mania  MMi  (MX-6)  Paaaanger 
Cm*  Are  Blgfeto  for  ImpodaOon 

AOBICV:  National  Highway  TrafBc 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
daddOD  that  nonconformiiig  1990-1993 
Mazda  Miata  (MX-S)  passenger  cars  are 
eligible  for  importation. 


:  This  notfoa  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1990-1993  Mazda 
Miata  (MX-5J  passenger  cars  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manu&clured  for  Importation  into  and 
sale  in  the  United  States  and  certified  by 
their  manufacturer  as  complying  with 
the  safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  dosing  date  for  comments 
on  the  petition  is  August  30, 1996. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administratian,  400  Seventh  St., 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pmj 
FOR  FUfmCR  INFOntlATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (20Z-36&- 
S306). 

SUPPLEMENTAflT  MFOMIATKM: 

Background 

Under  49  U.S.C.  %  301<ll(a)(l)(A) 
(formerly  section  108(c)(3)(A)(i)(I]  of  the 
National  Traffic  and  Motor  Vehicle 
Safisty  Act  (the  Act)),  a  motor  vehicle 
that  was.not  originaUy  manufectured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
oompanid,  and  is  capable  of  being 
readily  altered  to  conform  to  all 


applicable  Federal  motor  vehicle  safely 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufectiuers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
spedfiad  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Kegister 
of  each  petition  that  it  receives,  and 
affonls  interested  persoos  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publidies  this  decision  in  the  Federal 


).K.  Motors,  Inc.  of  KingsvUle, 
Maryland  O.K.)  (Registered  Importer  90- 
006)  has  petitioned  NHTSA  to  decide 
whether  1990-1993  Mazda  Miata  (MX- 
5)  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  the  1990-1993 
Mazda  Miata  (MX-5)  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1990- 
1993  Mazda  MiaU  (MX-5)  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  sutxtantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1990-1993  Mazda 
Miata  (MX-5)  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their  ' 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claimis  that 
non-U.S.  certified  1990-1993  Mazda 
Miata  (MX-5)  passenger  cars  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standards  No.  102  Transmission 
Shift  Lever  Sequence  '  '  '.  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Broke  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  BraJ:e  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
ConttoJ  Rearnrard  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 


Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seot  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  301 
Fuel  System  Integrity,  and  302     • 
Flanunabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1990-1993  Mazda 
Miata  (MX-5)  passenger  cars  comply 
with  the  Bumper  Standard  found  in  49 
CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibtation  of  the 
speedometer/odometer  from  kilometars 
to  miles  per  hour. 

Standiu^  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamps 
and  front  sidemarfcers:  (b)  installation  of 
U.S.-model  taillamp  assembUes  which 
incorporate  rear  sidemarkers. 

Standard  No.  110  Tire  Selection  and 
Bims:  installation  of  a  tire  information 
placard. 

Standard  No.  1 1 1  Rearview  Mirror:   . 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  fit)m  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer,  (b)  installation  of  a 
driver's  side  knee  bolster.  The  petitioner 
states  that  the  vehicles  are  equipped 
with  driver's  side  air  bags  and  manual 
lap  and  shoulder  belts  that  have 
identical  part  numbers  to  those  foimd 
on  the  vehicles'  U.S.  certified 
counten>arts. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  door  bars. 

Interested  persons  are  invited  to 
submit  conunents  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
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to:  Dodet  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  oe 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  conmients  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Rogiater  pursuant  to  the  authority 
indicated  below. 

AutharU;:  49  U.S.C  30141  (aHDCA)  and 
(bKD:  49  CFR  593.8:  dslagations  of  autharity 
at  49  CFR  l.SO  and  S01.«. 

Issued  on:  luly  24, 1996. 
Mariiyiiiie  Jacobs. 

Director.  Office  of  V^lcle  Safety  Compliance. 
IFR  Doc  96-19355  FUad  7-30-96:  8:45  am) 


(Docket  No.  9S-07>;  Notlos  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1995 
BMW  520  Sertea  Paaaanger  Care  Ar» 
EllglUa  tor  Importation 

AOENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995  BMW 
520  Series  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administretion  (NHTSA)  of  a  petition 
for  a  decision  that  1995  BMW  520  Series 
passenger  cars  that  were  not  originally 
manufactured  to  comply  with  aU 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufectuied  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
coniorm  to  the  standards. 
DATE:  The  closing  date  ibr  comments  on 
the  petition  is  Augtut  30, 1996. 
ADOfVSS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Section,  Room 
5109.  National  Highway  Traffic  Safety 
Administration,  400  Seventh  SL,  SW, 
Washington,  DC  20590.  (Docket  hours 
are  from  9:30  am  to  4  pm) 


FOR  FURTHER  INFOmtATKM  OONTACT 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  aiFOflMATION: 

Backgrouod 

Under  49  U.S.C.  S  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  monufectured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originaUy  manufactured 
for  importation  into  and  sale  in  the 
United  Stales,  certified  under  49  U.S.C. 
530115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
appli(^le  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufecturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  Importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1995  BMW  520  Series 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  an  1995  BMW  520 
Series  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer.  Bayerische 
Motoren  Werke,  A.C.,  ss  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1995  BMW 
520  Series  passenger  cars  to  their  U.S. 
certified  counterparts,  and  fotmd  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  vrith  most  Federal 
motor  vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
ooa-U.S.  certified  199S  BMW  520  Series 


paaaenger  can,  as  originaUy 
manufectuied,  conform  to  many  Federal 
motor  vehicle  safaty  standards  in  the 
same  maimer  as  their  U.S.  ceitifiad 
counterparts,  or  are  capable  of  being 
teadily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claima  that 
non-U.S.  certified  1995  BMW  520  Series 
passenger  cars  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
'  '  '.lOZ  Defrosting  and  DefogglBg 
Systems,  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid.  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance.  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity, 
and  302  Flammability  of  Interior 
Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1995  BMW  520  Series 
passenger  cars  comply  with  the  Bumper 
Standard  found  in  49  CFR  Pan  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
mariced  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp:  (b)  replacement  of  the 
speedometer  with  one  calibrated  in 
miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamps 
and  fix)nt  sidemarkers:  (b)  installation  of 
U.S.-model  taillamp  assemblies  which 
incorporate  rear  sidemarkers:  (c) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114    Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
thesteeiing  lock  assembly. 


40070 


Faderml  Kegiater  /  Vol.  61.  No.  148  /  Wednesday.  July  31.  1996  /  Notices 


Standard  No.  lis     Vehicle 
Identification  Number:  uutallation  of  a 
V1N  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door, 
or  latch  post  nearest  the  driver. 

Standard  No.  118    Power  Window 
Systems:  installation  of  a  relay  in  the 
power  window  system  so  that  the 
windows  will  not  operate  when  the 
ignition  is  switched  off. 

Standard  No.  208    Occupant  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer;  (b)  installation  of 
driver's  and  passenger's  side  knee 
bolsters  to  augment  the  vehicles'  air  bag 
based  passive  restraint  system.  The 
petitioner  states  that  the  vehicles  are 
equipped  with  manual  lap  and  shoulder 
belts  in  the  bont  and  rear  outboard 
seating  positions,  and  with  a  lap  belt  in 
the  center  seating  position. 

Standard  No.  214     Side  Impact 
Protection:  installation  of  door  bars. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109,  400  Seventh  Street  SW., 
Washington,  IX  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
in(Uc8ted  below. 

Authority:  49  U.S.C  30141  (aXlHA)  and 
(bXl):  49  CFK  593.8:  delegations  of  aulbority 
al  49  CTR  1.50  and  501.8. 

Issued  on:  July  24, 1996. 
Marilymw  Jacobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
IFR  Ooc.  96-19356  Filed  7-30-96: 8:45  ami 
•auto  coo(  Mio-w-^ 


[DockM  No.  M-W:  Notice  1] 

Notice  of  R«c«lpt  of  Petlllon  tor 
Dacislon  That  Nonconforming  1990- 
1996  Ken-Mex  T800  Tnicka  Art  Ellglbto 
(or  Importation 

AGBtCY:  National  Highway  Traffic- 
Safety  AdministraUon.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990-1996 
Ken-Mex  T8(X)  trucks  are  eligible  for 
importation. 


summary:  This  notice  annoimces  receipt 
by  the  Natlooal  Highway  Traffic  Safety 
Administiatian  (NHTSA)  of  a  petition 
for  a  dedsian  diet  1990-1996  Ken-Mex 
T800  trucks  that  virere  not  originally 
manu&ctured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  They 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for  sale  in 
the  United  States  and  that  were  certified 
by  their  manufacturer  as  complying 
with  the  safety  standards,  and  (2J  they 
are  capable  of  being  readily  altered  to 
conform  to  the  standards. 
OATC:  The  closing  date  for  comments  on 
die  petition  is  July  31, 1996. 
ADDRESS:  Comments  shoiUd  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Section,  Room 
5109,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  St.,  SW., 
Washington,  DC  20590.  [Docket  hours 
are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  MFOMtATION: 
Background 

Under  49  U.S.C.  S  30141(a)(1)(A) 
(formerly  section  10a(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substandally  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manubctiuers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
aifonls  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  bosis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 


Baja  Truck  Center  of  San  Diego. 
California  ("Ba)a")  (Registered  Importer 
96-118)  has  petitioned  NHTSA  to 
decide  whether  1990-1996  Ken-Mex 
T800  trucks  are  eligible  for  importation 
into  the  United  States.  The  vehicles 
which  Baja  believes  are  substantially 
similar  are  1990-1996  Kenworth  T800 
trucks  that  were  manufoctured  for  sale 
in  the  United  States  and  certified  by 
their  manufacturer.  PACCAR,  Inc.,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1990- 
1996  Ken-Mex  T800  trucks  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Baja  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1990-1996  Ken-Mex 
T8CX>  trucks,  as  originally  manufactured, 
conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1990-1996  Ken-Mex 
T800  trucks  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  tever  Sequence 
'  '  '.,  103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  107  Reflecting 
Surfaces,  108  Lamps,  Reflective  Devices 
and  Associated  Equipment.  Ill 
fle<uv/eiv  Mirrors,  113  Hood  Latch 
Systems,  115  Vehicle  Identification 
Number,  119  New  Pneumatic  Tires  for 
Vehicles  other  than  Passenger  Cars.  121 
Air  Brake  Systems,  124  Accelerator 
Control  Systems,  20^  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  208  Occupant  Crash 
Protection,  209  Seo(  Belt  Assemblies, 
210  Seat  Belt  Ass^embly  Anchorages, 
and  302  Flammability  of  Interior 
Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101    Controls  ah& 
Displays:  (a)  Placement  of  a  label  with 
the  words  "Brake  Air"  on  the  brake  air 
pressure  position  telltale;  (b)  inscription 
of  the  word  "Brake"  on  the  brake  system 
warning  light. 

StandardNo.  106    Brake  Hoses: 
replacement  of  brake  line  hoses  and 
connections  lacking  IXDT  markings  with 
U.S.  model  components. 

Standard  No.  120     Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  (a)  Installation  of  a  tire 
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information  placard;  (b)  replacement  of 
tiie  rims  lacking  required  markings  with 
appropriately  marked  components. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  Room 
5109. 400  Seventh  Street.  SW., 
Washington.  IX:  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  pubhshed  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Amharjtjr:  49  U.S.C  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  |uly  25, 1996. 
MarUynne  )acobs. 

Director.  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc  96-19362  Filed  7-30-98;  8:45  am) 
■UJNO  coot  «t10-M-# 


[DoGkM  No.  as-M;  Notice  1] 

NoUce  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1991- 
1996  Frslghtiiner  FTLD112064SD 
Trucks' Are  Eligible  for  Importation 

AOENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1991-1996 
Freightliner  FTLD112064SD  trucks  are 
eligible  for  importation. 

SUMMARY:  This  notice  aimounces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1991-1996 
Freightiiner  FTLD112064SD  trucks  diet 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  widi  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATE:  The  closing  date  for  comznents  on 
the  petition  is  Augtist  30. 1996. 


AIXMtESS:  Clomments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Section,  Room 
5109.  National  Highway  Traffic  Safety 
Administration,  400  Seventh  St..  SW., 
Washington.  DC  20590.  [Docket  hours 
are  bom  9:30  am  to  4  pm] 
FOR  FURTWR  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

8UPPI.EMBITARY  mFORMATiON: 
Backgronnd 

Under  49  U.S.C  §301 41(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  appUcable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.SC. 
$  30115  (formerly  section  114  of  die 
Act),  and  Of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
pubUshes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  'The  agency  then 
publishes  this  decision  in  the  Federal 


iaja  Truck  Center  of  San  Diego. 
California  ("Baja")  (Registered  Importer 
96-118)  has  petitioned  NHTSA  to 
decide  whether  1991-1996  Freightliner 
FTLD112064SD  trucks  are  eligible  for 
importation  into  the  Uiuted  States.  The 
vehicles  which  Baja  believes  are 
substantially  similar  are  1991-1996 
Freightliner  FTLD112064SD  tiucks  that 
were  manufactured  for  sale  in  the 
United  States  and  certified  by  their 
mantxfacturer.  FreightUner  Corporation, 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1991— 
1996  Freightliner  FTLD112064SD  tiucks 
to  their  U.S.  certified  counterparts,  and 


found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. ' 

Baja  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1991-1996 
Freightliner  ITLD112064SD  trucks,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1991-1996 
Freightliner  FT1D112064SD  trucks  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  '  '  *.,  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  107  Reflecting  Surfaces,  108 
Lamps,  Reflective  Devices  and 
Associated  Equipment,  111  Heorview 
Mirrors,  113  Hood  Latch  Systems,  115 
Vehicle  Identification  Nuinher,  121  Air 
Brake  Systems.  124  Accelerator  Control 
Systems,  205  Glazing  Materials,  206 
Door  Locks  and  Door  Retention 
Components,  208  Occupant  Crash 
Protection.  209  Seat  Belt  Assemblies, 
210  Seat  Belt  Assembly  Anchorages, 
and  302  Flanunability  of  Interior 
Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101     Controls  and 
Displays:  (a)  placement  of  a  label  with 
the  words  "Brake  Air"  on  the  brake  air 
pressure  position  telltale;  (b)  inscription 
of  the  word  "Brake"  on  the  brake  system 
warning  light. 

StandardNo.  106    Brake  Hoses: 
replacemeut  of  brake  line  hoses  and 
connections  lacking  DOT  markings  with 
U.S.  model  components. 

Standard  No.  119    New  Pneumatic 
Tires  for  Vehicles  other  than  Passenger 
Cars:  replacement  of  tires  lacking  DOT 
markings  with  appropriately  marked 
tires. 

Standard  No.  120     Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  (a)  installation  of  a  tire 
information  placard;  (b)  replacement  of 
tire  rims  lacking  required  markings  with 
appropriately  marked  components. 

mterested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109.  400  Seventh  Street.  S.W.. 
Washington,  DC  20590.  It  is  requested 
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but  not  required  that  10  copies  be 
submitted. 

All  commanU  received  before  the 
cloee  of  buiiness  OB  the  dosing  date 
indicated  above  will  be  considaied,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  ailer  that  date.  To  the  extent 
possible,  comments  filed  after  the 
doaing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Kagiflter  pursuant  to  the  authority 
inchested  below. 

AaAorttj:  48  U.SJ1  30141(aKlKA)  and 
(bMI):  49  CFK  S93.8:  dslegationi  of  suthoilt; 
•t  49  CFR  1.50  and  501.S. 

bsued  on:  July  25, 1996. 
MaiilyiiBB  Jaoaks, 

Director,  Offica  of  VehkJe  SafetyCompUaiKX. 
IFR  Doc  9»-1936S  Filed  7-30-96:  8:4S  am) 
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Notice  of  Receipt  of  Petition  fbr 
Decision  That  Nonconforming  tM6  Ida 
Sportage  Multi-Purpoaa  Paaaangar 
VahldM  Art  EHgttiia  for  ImporWIon 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTXM:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1906  Kia 
Sportage  multi-purpose  passenger 
vehides  (MPVs)  are  eligible  for 
importation. 

StMMARV;  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  dedsion  that  a  1996  IC|a  Sportage 
MPV  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  vrith  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  dosing  date  for  comments 
on  the  petition  is  August  30. 1996. 
A00RE8SES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109.  National  Highway  Traffic 
Safety  Administration,  4<X)  Seventh  St, 
SW.  Washington.  DC  20590.  [Docket 
hours  are  bom  9:30  am  to  4  pm] 
FOR  FURTHER  MFOnMAllON  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 


Under  49  U.S.C  S  30141(a)(1)(A) 
(formerly  section  108(c)(3)(AJ(i)(I)  of  the 
National  Traffic  and  Motor  Veiiicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refiised 
admission  into  the  United  States  unless 
NHTSA  has  dedded  that  the  motor 
vehide  is  substantially  similar  to  a 
motor  vehide  originally  manufectured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehide  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  vrith 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  conmient  on  the  petition. 
At  the  dose  of  the  comment  period. 
NHTSA  deddes,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  dedsion  in  the  Fademi 
Register. 

LPC  of  New  YoA,  Inc.,  of 
Ronkonkoma,  New  York  ("LPC") 
(Registered  Importer  96-100)  has 
petitioned  NHTSA  to  dedde  whether 
1996  Kia  Sportage  MPVs  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  LPC  believes  is 
substantially  similar  is  the  1996  Kia 
Sportage  MPV  that  wa^  manufectured 
for  importation  into,  arid  sale  in,  the 
United  States  and  certified  by  its 
manubcturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1996 
Kia  Sportage  MPV  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehide  safety  standards. 

LPC  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1996  Kia  Sportage 
MPV,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 


Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1996  Kia  Sportage 
MPV  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliaixss 
with  Standards  Nos.  102  Tmnsmission 
Shift  Lever  Sequence  *  *  *,  103 
Defrosting  ana  Befogging  Systemt,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  111  Reasview Mirrors, 
113  Hood  Intch  Systems,  lie  Brake 
Fluid.  118  Power  Window  Systems,  119 
New  Pneumatic  Tires  for  Vehides  other 
than  Passenger  Cars,  120  Tire  Selection 
and  Rims  for  Vehicles  other  than 
Passenger  Cars,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  208 
Occupant  Crash  Protection,  209  Seat 
Belt  Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
214  Side  Impact  Protection,  216  Roof 
Crush  Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101     Controls  and 
Displays:  (a)  placement  of  the 
appropriate  symbols  on  the  brake 
failure,  parking  brake,  and  seat  belt 
warning  lamps;  (b)  placement  of  the 
letters  "KM"  on  the  speedometer/ 
odometer  display,  to  indicate  that  this 
component  is  caUbrated  in  kilometers 
per  hour. 

Standard  No.  106    Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  taillamps;  (c)  installadon  of  a 
hifl^  mounted  stop  lainp. 

Standard  No.  114-  Theft  Protection: 
installation  of  a  warning  buzzer  in  the  ' 
steering  lock  electrical  circuit. 

Standard  No.  115     Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  bom  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Coroments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Dodcet  Section,  National  Highway 
Traffic  Sefety  Administration.  Room 
5109, 400  Seventh  Street.  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
qibmitted. 
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All  comments  received  before  the 
dose  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  pubUsbed  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authortty:  49  U.S.C  30141(a)(lKA)  and 
(b)(1):  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

issued  on:  July  25,  1996. 
Marilyniu  Jacalie. 

Director,  Office  of  Vehide  Safety  Compliance. 
(FK  Doc  96-19366  Filed  7-30-96: 8:45  am) 
■UM  cooc  «i*-i*-r 


[Docket  No.  M-0«3;  Notice  1) 

Notice  of  Receipt  of  Petition  for 
DecWon  That  Nonconforming  1991- 
1996  Fraightllner  FLO12064ST  Trucka 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
dedsion  that  nonconforming  1991-1996 
Freightliner  FLD12064ST  trucks  are 
eligible  for  importation. 

•UMMARY:  This  notice  aimotmces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  dedsion  that  1991-1996 
Freightliner  FLD12064ST  trucks  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  They  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manubcturer  as  complying  with  the 
safaty  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

DATES:  The  dosing  date  for  comments 
on  the  petition  is  August  30, 1996. 

addresses:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St. 
SW.,  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  a.m.  to  4  p.m.). 

FOR  FURTHER  MFORMATKM  CONTACT: 
George  Entwistle.  Office  of  Vehide 
Safety  Compliarkce.  NHTSA  (202-366- 
5306). 


SUPPLEMENTARY  MFORHATION: 
BackgrooDd 

Under  49  U.S.C  S  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)a)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehide  safety  standards  shall  be  refused 
admission  into  the  United  States  uidess 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  SUtes,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehide  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
appUcable  Federal  motor  vehide  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pureuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Regiater 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  dose  of  the  conmient  period, 
NHTSA  deddes,  on  the  basis  of  the 
.petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  dedsion  in  the  Federal 
Register. 

Baja  Truck  Center  of  San  Diego, 
CaUfomia  ("Baja")  (Registered  Importer 
96-118)  has  petitioned  NHTSA  to 
dedde  whether  1991-1996  Freightliner 
FLD12064ST  trucks  are  eligible  for 
importation  into  the  United  States.  The 
vehides  which  Baja  beUeves  are 
substantially  similar  are  1991-1996 
Freightliner  FXX)1Z064ST  trucks  that 
were  manufactured  for  sale  in  the 
United  States  and  certified  by  their 
manufacturer,  Freightliner  Corporatioo, 
as  conforming  to  all  appUcable  Federal 
motor  vehicle  safety  standards. 

Hie  petitioner  daims  that  it  carefully 
compared  the  non-U.S.  certified  1991- 
1996  Freightliner  FID12064ST  trucks  to 
their  U.S.  certified  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

Baja  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1991-1996 
Freightliner  FLD12064ST  trucks,  as 
originally  manufectured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 


capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  ciaims  that 
non-U.S.  certified  1991-1996 
Freightliner  FLD12064ST  trucks  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  *   *   *.,  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  107  Reflecting  Surfeces,  108 
Lamps,  Reflective  Devices  and 
Associated  Equipment,  111  Rearview 
Mirrors,  113  Hood  Latch  Systems,  115 
Vehide  Identification  Number,  121  Air 
Brake  Systems,  124  Accelerator  Control 
Systems,  205  Glazing  Materials,  206 
Door  Locks  and  Door  Retention 
Components,  208  Occupant  Crash 
Protection,  209  Seat  Bdt  Assemblies, 
210  Seat  Belt  Assembly  Anchorages, 
and  302  Flammability  of  Interior 
Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  maimer  indicated: 

Standard  No.  101     Controls  and 
Displays:  (a)  Placement  of  a  label  with 
the  words  "Brake  Air"  on  the  brake  air 
pressure  position  telltale;  (b)  inscription 
of  the  word  "Brake"  on  the  brake  system 
warning  light 

Standard  No.  106    Brake  Hoses: 
replacement  of  brake  line  hoses  and 
connections  lacking  DOT  markings  vnth 
U.S.  model  components. 

Standard  No.  119    New  Pneumatic 
Tires  for  Vehides  other  than  Passenger 
Cars:  replacement  of  tires  lacking  DOT 
markings  with  tires  that  are  so  marked. 

Standard  No.  120     Tiie  Selection  and 
Rims  for  Vehides  other  than  Passenger 
Cars:  (a)  Installation  of-a  tire 
information  placard;  (b)  replacement  of 
noncomplying  rims  with  appropriately 
maiked  components. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  dodcet  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
dose  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
dosing  date  will  also  be  cunsidereA 
Notice  of  final  action  on  the  petition 
will  be  pubUshed  in  the  Federal 
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Kagiilar  pumunt  to  the  niifaofity 
indicatea  .below. 

Aatkorilr:  4S  U.S.a  30141  (tXlXA)  oA 
(bXl)'.49CFR  593.S;  dalaptioiu  of  uitbority 
•t  49  CFR  l.SO  and  501  Jl. 

Issued  on:  July  25. 1996. 
MarilyiiiM  lacata, 

Dirxtor,  Offics  of  Vakich  Softy  Compliance. 
IFR  Doc  9S-1B3S7  nkd  7-30-4S;  8:45  mi) 


IDeckM  Me.  H-OM;  None*  1] 

Na«M  Of  Raoaipt  of  PMflion  tor 
OocMon  That  Nonoonfbnnlng  IMS 

Paaaangar  Vahidaa  Ara  EUgWa  tor 
bnponadon 

AOBtCV:  National  Highway  Tnffic 
Safety  Adminiatiatioa,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995  Jeep 
Cherokee  multi-purpose  passenger 
vehicles  (MFVs)  are  eligible  for 
importatian. 


Y:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1995  Jeep  Cherokee 
that  was  not  originally  mannfactuied  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (IJ  It  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

date:  The  closing  date  for  comments  on 
the  petition  is  August  30. 1996. 
AOOnESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Section.  Room 
5109,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  St,  SW., 
Washington.  DC  20590.  [Docket  hours 
are  from  9:30  a.m.  to  4  p.m.]. 
FOR  FURTHER  MFORHATIOM  COMTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPtEMEMTARY  mFORHATION: 

Backgnmad 

Under  49  U.S.C  S  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Ac!)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 


NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactuied 
for  imBortation  into  and  sale  in  the 
United  States,  cartiiied  under  49  U.S.C. 
$301IS(<bnneTly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  ahaiad  to  conform  to  all 
appliori>la  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Kegiater 
of  each  petition  that  it  receives,  and 
a^rds  intCTested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  cloae  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  cotrunents  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importatioi>.  The  agency  then 
publiuias  this  decision  in  the  Federal 
RMrister. 

Champagne  Imports.  Inc.  of  Lansdale, 
Petmsylvania  ("OiampBgne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1995  Jeep  Cherokee  MPVs  are  eligible 
for  importation  into  the  United  States. 
The  vehicle  which  Champagne  believes 
is  substantially  similar  is  the  1995  Jeep 
Cherokee  that  was  manufactured  for  sale 
in  the  United  States  and  certified  by  its 
manubcturer,  Chrysler  Corporation,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  tbe  non-  U.S.  certified  1995 
Jeep  Cherokee  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1995  Jeep  Cherokee,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1995  Jeep 
Cherokee  is  identical  to  its  U.S.  cartified 
counterpart  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lsver  Sequence  *  *  *  .,  103 
Defrosting  and  Befogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydmulic  Brake  Systems, 
106  Baike  Hoses,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  119  New 


Pneumatic  Tires  for  Vehicles  other  than 
Pastengar  Can,  124  Accelerator  Contra/ 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  tfie  Steering  Control  System,  204 
Steering  Control  Reanmid 
Displacement,  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  19SS  Jeep 
Cherokee  complies  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101    Controls  and 
Displays-,  (a)  Placement  of  the  word 
"Brake"  on  the  brake  bilure  indicator 
lamp  lens;  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the 
appropriate  symbol;  (c)  recalibntiondf 
the  speedometer/odometer  frtun 
kilometers  to  miles  per  hour. 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment  (a) 
Installation  of  U.S.-  model  headlamp 
assemblies:  (b)  installation  of  U.S.- 
model  front  and  rear  sidemailcer/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  Ill     Rearview  Mirror. 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S. -model 
component 

Standard  No.  114     Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115     Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118    Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  120    Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  installation  of  a  tire 
information  placard. 

Standard  No.  208    Occupant  Oath 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  beh  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  bait  warning  lamp  and 
buzzer.  The  petitioner  states  that  the 
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vehicle  is  equipped  at  each  front 
designated  sealing  posiUon'wilh  a 
combination  lap  and  shoulder  restraint 
that  adjusts  by  means  of  an  automatic 
retractor  and  releases  by  means  of  a 
single  push  button.  The  petitioner 
further  states  that  the  vehicle  is 
equipped  with  combination  lap  and 
shoulder  restraints  that  release  by 
means  of  a  single  push  button  at  both 
rear  outboard  seating  positions,  and 
with  a  tap  belt  at  the  rear  canter  seating 
position. 

Standard  No.  301    Fuel  System 
■  Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109.  400  Seventii  Su«et,  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  pubUshed  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Anlhorily:  49  U.S.C.  30141(8)(lKA)  and 
(b)(ll:  49  CFR  S93.B:  delegatioDS  of  authority 
at  49  CFR  l.SO  and  S01.8. 

Issued  on:  Jlily  2S.  1996. 
Maritynne  iaoobs. 

Director,  Ojjice  of  Vehicle  Safely  Compliarux. 
IFR  Doc.  9&-19368  Filed  7-30-96;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Sarvica 
n'J>.M-Wl 

Dlsaamlnation  of  Information  Prodiict 
and  Elimination  of  Mlcroficha 

agency:  U.  S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  notice  of  new  information 
dissemination. 

SUMMARY:  On  February  22.  1996.  the 
U.S.  Customs  Service  published  a 
document  in  the  Federal  Register 
soliciting  comments  on  providing  its 
rulings,  future  publications  and 


additional  information  in  two  new 
formats  (CD-ROM  and  the  Internet) 
with  built-in  search  capabilities  and 
"hypertext"  links.  In  addition,  the 
Customs  Service  solicited  public 
comments  on  the  elimination  of  one 
existing  format  used  to  supply  rulings  to 
the  public  by  subscription  (microfiche). 
After  analysis  of  the  comments  received 
and  fiirtfaer  consideration.  Customs  in 
this  document  annoimces  a  decision  not 
to  issue  CD-ROMS  with  a  search  engine 
at  this  time,  advises  the  public  that 
Customs  information  will  be  available 
on  the  Internet's  World  Wide  Web, 
effective  August  1, 1996.  and  sets 
October  1, 1996  as  the  date  for 
elimination  of  the  microfiche. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  the  Internet:  Karen  Hjelmervik.  202- 

927-0826. 
For  the  microfiche:  Thomas  Budnik, 

202-482-6909. 
For  the  Public  CD-ROM;  Stuart  P. 

Seidel,  202-482-6900. 

SUPf>LaiEKrARY  INFORMATION: 

Background 

In  accordance  with  OMB  Circular  A- 
130  and  Section  2  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  3506(d)),  Customs  published  a 
document  in  the  Federal  Register  on 
February  22.  1996  (61  FR  6892).- 
soliciting  comments  from  the  public  on 
(1)  tbe  dissemination  of  Customs 
information  by  CD-ROM  (Compact 
Disc-read  only  memory);  (2) 
dissemination  of  information  on  the 
Internet;  and  (3)  the  elimination  of 
microfiche  rulings  by  subscription.  A 
total  of  41  comments  were  received. 
Comments  were  received  from 
importers,  law  firms,  accoimting  firms. 
Customs  brokers,  consultants, 
commercial  publishers,  several  trade 
organizations  and  a  bar  association. 
Some  comments  addressed  all  three 
issues,  while  others  only  commented  on 
one  or  two  of  the  issues  presented.  This 
document  summarizes  the  comments 
received  and  the  decisions  reached  as  a 
result  of  (hose  comments. 

CD-ROM 

A  majority  of  the  comments  favored 
making  the  information  listed  in  the 
notice  available  with  a  search  engine  in 
CD-ROM  by  subscription.  Some  of  the 
comments  expressed  concern  over  use 
of  a  proprietary  search  engine  and 
suggested  that  the  material  be  issued  in 
ASCII,  WordPerfect  or  DOS  text  format 
as  well  as.  or  in  lieu  of.  Folio  Views*. 
This  alternative  would  have  made  the 
information  available  in  plain  text, 
which  could  then  be  converted  into 
other  formats  by  the  users.  These 


alternative  formats  could  not.  however, 
be  linked  to  other  documents.  One 
comment  suggested  issuance  of  the  CD- 
ROM  in  the  Apple  Macintosh  Folio 
format.  Those  who  favored  issuing  a 
CD-ROM  believed  that  it  would  provide 
timely  information  in  an  easily 
searchable  format,  thereby  meeting  the 
Customs  Modernization  Act's 
authorization  for  the  Secretary  to  make 
available  in  an  efficient,  comprehensive 
and  timely  manner,  all  information 
necessary  for  importers  and  exporters  to 
comply  with  the  Customs  laws  and 
regulations.  Several  comments  were 
received  which  opposed  making  a  CD- 
ROM  with  a  search  engine  available  to 
the  public,  because  the  product  would 
directly  compete  with  commercial  CD- 
ROM  publishers  who  had  made 
considerable  financial  investments,  and 
because  the  CD-ROM  proposed  by 
Customs  would  utilize  a  proprietary 
format,  thereby  preventing,  or  making 
more  difficult,  its  use  by  commercial 
publishers  of  competing  products.  In 
addition  to  the  written  comments, 
representatives  of  Customs  met  with 
representatives  of  some  of  the 
commercial  electronic  publishers.  At 
this  meeting,  concerns  were  expressed 
over  Customs  direct  competition  with 
commercial  products,  subscription 
costs,  proprietary  formats  and 
publication  frequency.  Several 
publishers  indicated  that  Customs 
proposed  CD-ROM  coidd  put  them  out 
of  business. 

Internet 

Customs  also  proposed  pladiig  its 
rulings,  publications  and  other 
information  of  interest  to  the  public  on 
the  Internet  with  hypertext  links  and 
search  capability.  Over  20  comments 
were  received  in  favor  of  this  proposal, 
although  two  suggested  plain  text  or  no 
search  capabilities.  Only  one  comment, 
based  on  security  concerns  was  received 
in  opposition  to  this  proposal.  Some 
commenters  suggested  that  the  Internet 
offered  a  better  dissemination  capability 
than  the  CD-ROM.  because  it  was 
available  to  more  users  and  could  be 
updated  more  frequenUy. 

Microfiche 

Of  the  16  comments  received 
concerning  elimination  of  the 
microfiche  rulings,  eight  favored 
immediate  elimination.  Several  other 
commenters  believed  that  the 
microfiche  could  be  eliminated  if 
comparable  material  were  made 
available  in  electronic  media.  Several 
commenters  suggested  that  Customs 
prepare  a  cumulative  index  of  the 
microfiche  ruling  numbers  and  make  it 
available  on  a  closeout  microfiche  and 
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electronically,  if  poesible.  Some 
cammentats  also  suggested  canvaiting 
the  microfiche  rulings  to  electronic 
format  (CD-ROM  or  Internet)  or  at  least 
making  older  rulings  which  ara  cited  in 
new  rulings  available  electronically. 

Decisions 

The  Customs  Service  agree*  that  in 
acconlanca  with  the  "infotmad 
oompliance"  mandate  contained  in  the 
legislative  history  of  the  Customs 
Modernization  Act  (Title  VI,  Pub.  L. 
103-182)  the  broadest  dissemination 
ponible  should  be  made  of  Customs 
infcnnatiaD.  However,  the  Papsrworic 
Reduction  Act  of  1995  (Pub.  C  104-13) 
and  OMB  Circular  A-130,  while 
encouraging  electronic  dissemination  of 
public  information,  require  ageixjes  to 
encourage  a  diversity  of  public  and 
private  sources  for  information;  not 
astabliah  restrictive  distribution 
amngements  which  interfere  with 
tiroely  and  equitable  availability  of 
public  information:  and  considor  the 
effect  of  competition  with  commercial 
sources.  It  appears  that  there  are  at  least 
five  commercial  CD-ROM  and  printed 
media  publishers  who  provide  Customs 
rulings,  regulations  and  other  material 
to  the  importing  public.  As  a  result  of 
the  comments  received,  Customs  has 
decided  not  to  make  a  CE>-ROM 
containing  its  rulings  and  other 
information  available  to  the  public  at 
this  time.  Customs  reserves  the  right  to 
periodically  review  this  decision  and 
monitor  the  services  provided  by  third 
party  publishers  to  see  if  the  need  for 
public  information  is  being  met  by  their 
products. 

The  Customs  Service  has  decided  to 
go  forward  with  its  proposal  to  make 
information  available  on  the  Internet. 
Accordingly,  on  or  about  August  1, 
1996,  members  of  the  public  may  seek 
access  to  Customs  information  by 
contacting  its  World  Wide  Web  sitemt 
http://www.customs.ustreas.gov.  It  is 
anticipated  that  the  web  site  offerings 
will  include  all  the  rulings  available  in 
electronic  fotmat  (including  all 
Headquarters  Rulings  and  New  York 
Rulings  previously  available  on 
diskette),  as  well  as  the  Customs 
Regulations,  title  19  of  the  U.S.  Code, 
the  HarmoBized  Tariff  Schedules, 
Informed  Compliance  publications  and 
the  Valuation  Encyclopedia.  In  addition, 
the  web  site  would  include  information 
on  Customs  oiganization.  importing  and 
exporting,  enforcement  activities,  travel 
information,  career  opportunities,  and 
news  releases.  Finally,  the  web  site  will 
include  an  index  to  sill  nilings 
previously  published  on  microfiche.  All 
features  and  capabilities  may  not  be 
immediately  available,  but  wiU  be 


added  over  the  next  few  njonths. 
Customs  also  invites  the  public  to 
identify  the  types  of  materials  it  would 
like  to  see  on  the  web  site  in  the  hiture. 
Suggestions  may  be  submitted  to  Karen 
Hjelmervik,  Room  2146.  U.S.  Customs 
Service,  1301  Constitution  Ave.  NW., 
Washington.  DC  20229. 

Finally,  the  Customs  Service  has 
decided  to  eliminate  the  microfiche 
rulings  program  effective  October  1, 
1996.  However,  in  order  to  insure  that 
the  public  has  access  to  older  rulings. 
Customs  will  provide  a  cumulative 
index  to  the  microfiche  rulings  on 
microfiche  itself  and  on  the  Internet 
web-site.  Customs  agrees  that  when  an 
older  ruling  is  cited  in  a  new  ruling,  the 
older  ruling  should  be  availabl»to  the 
pubUc  and  Customs  will  try  whenever 
possible  to  scan  or  otherwise  convert 
such  cited  rulings  to  an  electronic 
format,  both  in  the  di^Lette  rulings  and 
the  Intamat  In  addition,  although  no 
new  rulings  microfiches  will  be  made, 
the  previously  issued  microfiches  virill 
remain  available  for  purchase  for  the 
foreseeable  future  from  the  Legal 
Reference  Staff,  Office  of  Regulations 
and  Rulings,  1301  Constitution  Avenue, 
NW.  (Franklin  Court),  Washington,  DC 
20229. 

Dated:  July  2S,lflM. 
Stuart  P.  Seidel, 

Ae$istant  CcmnUaioner.  Offkx  of 
BegahUotu  and  Rulings. 
IFR  Ooc  96-19423  Filsd  7-30-9S:  8:45  am] 
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OMtrmlnatlon  of  Origin  of  Textll* 
Qood*  Praceued  hi  Israel 

AQWCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  statement  of  policy. 

SUMMARY:  This  document  gives  notice  of 
Customs  interpretation  and  application 
of  section  334(b)(5),  Uruguay  Round 
Agreements  Act  (Pub.  L.  103-465), 
which  became  effective  July  1, 1996. 
That  section  excepts  &om  the  rules  of 
origin  governing  textiles  and  textile 
products  established  in  sections 
334(bKl)  through  334(b)(4)  goods 
which,  under  rulings  and  administrative 
practices  in  effect  inunediately  before 
the  enactment  of  section  334  (December 
8, 1994),  would  have  originated  in,  or 
been  the  growth,  product,  or 
manufacture  of  Israel. 

Section  334,  and  its  legislative 
history,  require  maintaining  the  status 
quo  ante  for  goods  processed  in  Israel. 
Accordingly,  if,  under  the  rulings  and 
adminiatrative  practices  in  effect  prior 


to  December  8. 1994,  a  good  wiould  have 
been  the  growth,  product,  or 
manufacture  of  Israel,  without  isgard  to 
the  appUcability  of  the  Unitad  States — 
Israel  Free  Trade  Agreement,  it  will 
continue  to  be  the  growth,  product,  or 
manu&cture  of  Israel.  If  a  good  would 
not  have  been  determined  to  be  the 
growth,  product,  or  manubdure  of 
Israel  under  the  rulings  and 
administrative  practices  in  effect  prior 
to  December  8, 1994,  that  detetminatioD 
would  still  apply  to  goods  processed  in 
Israel  and  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  and 
after  July  1,1996. 
EFFECTTVEOATE:  July  1,  1996.  This 
statement  of  policy  shall  apply  to  goods 
entered,  or  withdrawn  from  warehouse, 
for  coiuumption,  on  and  after  July  1, 
1996. 

FOR  FURTHER  INFOfWATIOM  CONTACT:  Phil 
Robins,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service^  (202) 
482-7029. 

SUPPUMEWTARV  INFORMATION: 
BackgranBd 

On  December  B,  1994.  the  President 
signed  into  law  the  Uruguay  Round 
Agreements  Act  (Pub.  L.  103-465). 
Section  334  of  the  Act  establishes  rules 
of  origin  for  textiles  and  textile 
products.  In  order  to  implement  section 
334,  Customs  published  a  notice  of 
proposed  rule  making  (60  FR  27378, 
dated  May  23, 1995),  and,  after 
receiving  comments  thereon, 
promulgated  $  102.21,  Customs 
Regulations  (19  CFR  102.21)  (60  FR 
46188,  dated  September  S,  1995). 

Section  102.21(a)  specifically  states 
that  the  rules  in  S  102.21  shall  not  apply 
"for  purposes  of  determining  whether 
goods  originate  in  Israel  or  are  the 
growth,  product,  or  manufacture  of 
Israel."  The  basis  for  the  Israeli 
exception  is  section  334(b)(5)  of  the 
Uruguay  Round  Agreements  Act  which 
states: 

This  section  shall  not  affect,  for  purposes 
of  the  customs  laws  and  adnunistratioo  of 
quantitative  restrictions,  the  status  of  goods 
that,  under  rutings  and  administiBtive 
practices  in  eHect  inunediately  before  the 
enactment  of  this  Act.  would  have  originated 
in.  or  been  the  growth,  product,  or 
manufacture  of,  [sicl  a  country  that  is  a  party 
to  an  agreement  with  the  Unilad  States 
establishing  a  hee  trade  area,  which  entered 
into  force  before  January  1, 1987.  For  such 
purposes,  such  rulings  and  administrative 
practices  that  were  applied,  immediately 
before  the  enactment  of  this  Act.  to 
determine  the  origin  of  textile  and  apparel 
pmducts  covered  by  such  agreement  shall 
continue  to  apply  after  the  enactment  of  this 
Ad.  and  on  and  after  the  effective  date 
described  in  subsection  (c),  unlets  such 
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rulings  and  practices  are  modified  by  the 
mutual  consent  of  the  parties  to  the 
agreement,  (emphasis  added) 

Israel  is  the  only  country  which 
qualifies  under  the  terms  of  section 
334(b)(5). 

The  rulings  and  administrative 
practices  in  effect  prior  to  E)eC8mber  8, 
1994.  were  derived  from  the  provisions 
of  §  12.130.  Customs  Regulations  (19 
CFR  12.130).  Section  12.130  states  that 
the  coimtry  of  origin  of  a  good 
processed  in  more  than  one  coimtry  is 
the  country  in  which  the  last  substantial 
transformation  occura. 

Section  334(b)(5)  is  comprised  of  two 
sentences.  The  first  sentence  clearly 
states  that  the  status  of  goods  shall  not 
be  affected  if,  prior  to  December  8, 1994, 
those  goods  were  considered  to 
originate  in  Israel,  or  were  the  growth, 
product,  or  manufacture  of  Israel.  While 
there  is  reference  in  that  sentence  to  a 
free  trade  agreement,  the  language 
appears  to  have  been  carefully 
structured  and  contains  no  requirement 
that  the  goods  which  are  the  subject  of 
that  exception  must  themselves  be 
eligible  for  duty  preference  imder  the 
terms  of  the  agreement 

The  second  sentence  elaborates  on, 
and  clarifies  the  wording  of  the  first 
sentence.  It  makes  clear  that  in 
determining  the  origin  of  goods  covered 
by  the  agreement.  Customs  shall 
continue  to  apply  "such  rulings  and 
administrative  practices  that  were 
applied  immediately  before  the 
enactment  of  this  Act  to  determine  the 
origin  of  textile  and  apparel  products 
covered  by  such  agreement." 

Reading  the  two  sentences  together,  it 
appears  to  (^ustoms  that  Cozigress,  in 
enacting  section  334(b)(5),  jptended  that 
Israel  maintain  its  status  quo  ante  in 
regard  to  country  of  origin 
determinations  for  goods  prtxsssed  in 
that  country. 

Section-102.21(a),  Customs 
Regulations,  is  clear  on  its  bee  that  the 
textile  origin  rules  contained  in  that 
section  will  not  be  applied  to  detennine 
whether  goods  originate  in,  or  are  the 
growth,  product,  or  manufacture  of 
Israel.  Thus,  if  a  good  is  determined  not 
to  be  a  product  of  Israel  under  the 
rulings  and  administrative  practices  in 
effect  prior  to  December  8, 1994, 
applying  the  rules  in  %  102.21  carmot 
result  in  Israel  being  the  country  of 
origin  of  the  good. 

Example 

The  following  example  is  set  forth  to 
illustrate  how  this  position  will  be 
implemented  in  the  application  of  the 
rules  contained  in  $  102.21: 

Fabric  produced  in  country  A  is  cut  in 
country  B  into  components  for  a  simple  shirt 


Those  components  are  assembled  into  the 
completed  siiirt  in  Israel  by  sewing.  Under 
the  rulings  and  administrative  practices  in 
effect  prior  to  December  8. 1994,  Israel  would 
not  he  the  country  of  origin  because  Customs 
has  a  long  line  of  administrative  rxilings 
holding  that  the  cutting  of  garment 
components  constitutes  a  substantial 
transformation,  while  the  assembly  of  those 
components  into  a  simple  garment  does  not. 
Since  Israel  cannot  be  the  country  of  origin 
under  the  rulings  and  administrative 
practices  in  effect  prior  to  December  8, 1994, 
Customs  must  apply  S  102.21  to  detennine 
the  proper  counliy  of  origin.  However, 
§  102.21(b)  precludes  a  finding  that  Israel  is 
the  cotmtry  of  origin. 

(a)  Section  102.21  requires  that  the  General 
Rules,  found  in  %  102, 21(c).  be  applied  in 
sequential  order.  Section  102.21(c)(1)  states 
that  the  country  of  origin  of  a  good  is  the 
single  country,  territory,  or  insular 
possession  in  which  the  good  was  wholly 
obtained  or  produced.  Since  the  shirt  in  the 
above  example  was  not  wholly  obtained  or 
produced  in  a  single  coimtry.  that  section  is 
not  applicable. 

(b)  Section  102.21(c)(2)  requires  that  the 
good  comply  with  the  applicable  tariff  shift 
rule  in  $  102.21(e).  The  applicable  tariff  shift 
-rule  for  the  sbiit  in  the  above  example  is  a 
change  to  the  heading  in  which  that  garment 
is  classiBed  from  any  other  heading, 
provided  that  the  change  is  the  result  of  the 
garment  being  wholly  assembled  in  a  single 
country,  territory,  or  insular  possession.  The 
shirt  in  the  above  example  meets  this 
requirement  Ijecause  it  was  wholly 
assembled  in  Israel.  However,  as  noted 
above,  S  102.21(a)  provides  that  the  rules  in 

$  102.21  cannot  tw  used  to  determine  if  goods 
originate  in,  or  are  the  growth,  product  or 
manufocture  of  Israel.  Accordiiigly,  if  the 
appUcation  of  a  rule  in  $  102.21  results  in 
Israel  being  the  country  of  origin  of  a  good, 
that  result  is  invalid  and  Customs  will  by- 
pass that  rule  and  proceed  to  the  next  rule 
in  order. 

(c)  The  ttext  two  rules  were  inserted  into 
the  general  rules  as  a  precautionary  measure 
in  case  the  tariff  shift  rules  in  §  102.21(e) 
inadvertently  failed  to  cany  out  tlie  express 
statutory  requirements  of  section  334. 
Section  102.21(c)(3)(i)  is  concerned  with  knit 
to  shape  goods.  Since  the  subject  shirt  is  not 
knit  to  shape,  S  102.21(c)(3)(i)  is  not 
applicable.  Section  102.21(c)(3}(ii)  provides 
that,  except  for  certain  goods  classifiable 
under  specifically  eniunerated  tariff 
provisions,  and  except  for  knit  to  shape 
goods,  a  good  is  the  product  of  the  single 
country,  territory,  or  insular  possession  in 
which  it  was  assembled.  As  in  the  preceding 
paragraph,  since  the  application  of 
Sl02.21(c)(3)(ii)  would  Insult  in  Israel  being 
the  country  of  origin  of  the  shirt,  that  rule 
caimot  be  used  to  determine  the  origin  of  the 
good  and  Customs  must  proceed  to  the  next 
rule. 

(d)  The  next  two  rules,  $j  102.21(c)(4)  and 
102.21(c)(5),  are  commonly  referred  to  as 
"multicountry"  rules.  They  are  designed  to 
insure  that  a  single  country  of  origin  is 
determinable  for  each  good  imported  into  the 
United  States.  Section  102.21(cH4)  provides 
that  if  a  single  country  of  origin  cannot  be 


determined  by  the  application  of  the 
preceding  rules,  then  the  country  of  origin  of 
a  good  will  be  the  single  cotmtry,  territory, 
or  insular  possession  in  which  the  most 
important  assembly  or  manu&cturing  process 
occurred.  In  the  example,  this  occurs  in 
Israel,  where  the  garment  %vas  wholly 
assembled.  Howrever,  since  the  application  of 
the  rules  in  §  102.21  cannot  result  in  Israel 
being  the  country  of  origin,  Customs  will 
detennine  the  origin  of  the  shirt  in  the 
example  by  use  of  { iaz.21(c)(S),  die  aaoond 
(and  last)  multioountry  rule. 

(e)  Section  102.21(c)(S)  providea  that  if  a 
single  coimtry  of  origin  carmot  be  determined 
by  any  of  the  preceding  rules,  the  country  of 
origin  will  be  the  last  country,  tairilory,  or 
insular  possession  in  which  an  important 
assembly  or  manufacturing  process  ocoured. 
Since  (1)  every  good  imported  into  the 
United  States  must  have  a  country  of  origin, 
(2)  §  102.21(c)(5)  is  the  last  rule  which  can 
be  used  to  determine  origin,  and  (3)  the  rules 
in  i  102.21  carmot  result  in  Israel  being  the 
country  of  origin,  Customs  believes  that 
when  using  S  102.21  fo  determine  the  proper 
country  of  origin  of  goods  subjected  to  an 
assembly  or  manufacturing  process  in  Isnel, 
the  process  or,  prxKesses,  perfsrroed  in  Israel 
should  not  be  considered.  Under  the  given 
fects.  Country  B  is  the  country  of  origin 
because,  when  excluding  the  final  aaaembly 
operation  in  Israel,  the  cutting  of  the  fisbric 
in  Country  B  is  the  last  important 
manufacturing  process  in  the  production  of 
the  shirt. 

Conclusion 

After  a  careful  analysis  of  the  clear 
wording  of  section  334(c)(5)  of  the 
Uruguay  Roimd  Agreements  Act  and 
what  Customs  believes  to  have  been  the 
intent  of  Congress  in  enacting  that 
section,  i.e.,  to  maintain  Israel's  status 
quo,  and  considering  the  wording  of 
§  102.21(a),  Customs  Regulations,  which 
was  promulgated  purauant  to  the 
authority  of  section  334,  Customs  has 
concluded  that  in  determining  whether 
goods  originate  in,  or  are  the  growth, 
product,  or  manufacture  of  Israel, 
Customs  will  first  apply  the  rulings  and 
administrative  practices  in  effect  prior 
to  December  8, 1994.  If  that 
determination  results  in  Israel  not  being 
the  country  of  origin  of  the  goods,  then 
Customs  will  apply  the  rules  in  §  102.21 
to  determine  the  country  of  origin,  with 
no  consideration  being  given  to 
assembly  or  manufacturing  processes 
performed  in  Israel. 

Dated:  July  25, 1986. 
Stuart  P.  Saldd, 

Assistant  Coirunissiorter.  Office  of 
Regulations  and  Rulings. 
IFR  Doc  96-19424  Filed  7-30-96:  8:45  ami 
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Proposad  CullscUuiii  Cofimairt* 
Raquaat  for  Fonn  8845 

AOBtCr:  Intemal  Rsrenue  Sstvics  (IRS). 

Tnamry. 

ACnOM:  Notlcs  and  nquest  for 

ocHnm  Wit  s  i 


Y:  The  Department  of  the 
Treasury,  aa  part  of  its  continuing  effort 
to  reduce  paperwork  and  ie«pondenl 
burden,  invites  the  genenl  public  and 
ether  Federel  agendes  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  leqoijed  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRSis 
soliciting  comments  concerning  Form 
8845,  Indian  Employment  Credit 
DATtS:  Written  comments  should  be 
received  on  or  before  September  30, 
1996  to  be  assured  of  consideration. 


:  Direct  all  written  comments 
to  Canick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
KM  fwnvtm  MVMMTWM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinstm, 
(202)  622-3869,  Intemal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


Title:  Indian  Employment  Credit 

OMB  Number:  1545-1417. 

Abstiact:  Under  Intemal  Revenue 
Code  section  45A,  employers  can  claim 
an  income  tax  credit  for  hiring 
American  Indians  or  their  spouses  to 
work  in  a  trade  or  business  on  an  Indian 
reservation.  Form  8845  is  used  by 
employers  to  claim  the  credit  and  by 
IRS  to  ensure  that  the  credit  is 
computed  correctly. 

Current  Actions:  Part  II  of  Form  8845, 
Tax  Liability  Limit,  has  been  revised 
extensively.  All  of  the  computations  are 
now  made  on  the  form  and  in  logical 
order  Following  the  provisions  of  Code 
section  38(c).  The  revisions  include: 
Deleting  line  8f.  Orphan  drug  credit, 
because  it  has  expired;  adding  new  line 
10,  Alternative  minimum  tax,  and  new 
line  14.  Enter  the  greater  of  line  12  or 
line  13. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  oisanizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  10 
hi.,  1  min. 


Estimated  Total  Annual  Burden 
Hours:  5.005. 

The  ftrilowiflg  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  lo 
respond  to,  a  coUection  of  information 
uidess  the  coUection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must^  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  intemal 
revenue  law.  Generally,  tax  rettima  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited ^m: 

(a)  Whether  the  coUection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infomaUon  ahaU  have  practical  utiUty; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  coUection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUected;  (d)  ways  to 
minimize  the  burden  of  the  collecdon  of 
information  on  respondents,  including 
through  the  use  of  automated  coUection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of 
operation^naintenance,  and  purchase  of 
services  to  provide  information. 

Approved:  luiy  23, 1996. 
Garrick  B.  Slwer, 
mS  Bepoitt  aeaiance  Officer. 
IFR  Doc  96-10495  Filed  7-30-96:  S:4S  ami 


Propoaad  Cotlactlon;  Comment 
Raquaat  lor  Form  1028 

aoenCY:  Intemal  Revenue  Service  (IRS), 

Treasury. 

AcnoM:  NoUce  and  request  for 

conunents. 

SUMHARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
btuden,  invites  the  general  pubUc  and 
other  Federal  agendes  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
t>aperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
350e(c)(2)(A)).  Currently,  the  RS  is 
soliciting  comments  concerning  Form 


1028,  AppUcation  for  Recognition  of 
Exemption  Under  Section  521  of  the 
Intemal  Revenue  Code. 
DATES:  Written  comments  should  be 
received  on  or  before  September  30, 
1996,  to  be  assured  of  consideration. 
AOOWaSES:  Direct  all  written  conunents 
to  Garrick  R.  Shear,  Intetnal  Revenue 
Service,  room.5571.  HIT  ConstittitioD 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLBKNTARY  INFORMATION: 

Title:  AppUcation  for  Recognition  of 
ExempUon  Under  Section  521  of  the 
Intenul  Revenue  Code. 

OMB  Number:  1545-0058. 

Form  Number  1028. 

Abstract:  Farmers'  cooperatives  must 
file  Form  1028  to  apply  for  exemption 
from  Federal  income  tax  as  being 
organizations  described  in  Internal 
Revenue  Code  section  521.  The 
information  on  Form  1028  provides  the 
basis  for  determining  whether  the 
appUcants  are  exempt. 

Current  Actions:  'There  are  no  changes 
being  made  to  this  form. 

Type  of  Review:  Extension  of  a 
currently  approved  coUection. 

Affected  Public:  Businesses  or  other 
for-profit  orKanizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  50 
hr.,  29  min.  • 

Estimated  Total  Annual  Burden 
Hours:  2,525. 

The  following  paragraph  appUes  to  aU 
of  the  collections  of  informaUon  covered 
by  this  notice:  , 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  coUection  of  informadon 
displays  a  vaUd  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  3  administration  of  any  internal 
revenue  law.  (^neraUy,  tax  rettuns  and 
tax  tetum  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
hi  summarized  andyor  included  in  the 
request  for  OMB  approval.  AU 
comments  wiU  become  a  matter  of 
pubUc  record.  Conunents  are  invited  on: 
(a)  Whether  the  coUection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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agency,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quaUty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  coUection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  slart-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Approved:  July  22, 1996. 
Gairick  R.  Shear, 
IRS  Reports  Oeaiance  Officer. 
IFR  Doc  96-19496  Filed  7-30-96;  8:45  am] 
aiuMO  cooc  aais-ai-u 


Propoaed  Collection;  Comment 
Request  (or  Form  843 

agency:  Intemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  die 
Treasury,  as  part  of  its  continuing  effort 
lo  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
fublic  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  conceming  Form 
843,  Claim  for  Refund  and  Request  for 
Abatement. 

DATES:  Written  comments  should  be 
received  on  or  before  Septeniber  30, 
1996  lo  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  lo  Martha  R.  Brinson, 
(202)  622-3869,  Intemal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

StJPPLEMENTARY  INFORMATION: 

Title:  Claim  for  Refund  and  Request 
for  Abatement. 

OMB  Number:  1545-0024. 

Form  Number:  843. 

Abstract:  Intemal  Revenue  Code 
sections  6402,  6404,  and  sections 
301.6402-2,  301.6404-1,  and  301.6404- 
3  of  the  regulations  allow  for  refunds  of 


taxes  (except  income  taxes)  or  refund, 
abatement,  or  credit  of  interest, 
penalties,  and  additions  to  tax  in  the 
event  of  errors  or  certain  actions  by  the 
IRS.  Form  843  is  used  by  taxpayers  to 
claim  these  refunds,  credits,  or 
abatements. 

Current  Actions:  In  1994  a  modified 
Form  843  was  developed  specifically  to 
assist  household  employers  or 
household  employees  affected  the 
Domestic  Employment  Reform  Act  of 
1994.  The  new  law  increased  the  base 
amount  of  wages  subject  to  social 
security  and  Medicare  taxes  to  $1,000 
and  was  retroactive  to  January  1 ,  1994. 
The  modified  Form  843  allowed 
taxpayers  to  figure  and  file  for  any 
refunds  of  social  security  or  Medicare 
taxes  for  1994  paid  under  the  prior  lew. 
The  modified  Form  843  was  for  one- 
time use  only  and  is  being  eliminated. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals  or 
households,  not-for-profit  institutions, 
farms,  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
545,500. 

Estimated  Time  Per  Respondent:  1  hr., 
21  min. 

Estimated  Total  Annual  Burden 
Hours:  720,060. 

The  following  paragraph  applies  to  all 
of  the  collections  of  informaUon  covered 
by  this  nodce: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vaUd  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  lon^ 
as  their  contents  may  become  material 
in  the  administration  of  any  intemal 
revenue  law.  GeneraUy,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQtJEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (cl  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
lo  provide  information. 
Approved:  July  22, 1996. 
Garrick  K.  Shear. 
[RS  Reports  Oeaiance  Officer. 
IFR  Doc  96-1 S497  Filed  7-30-96;  8:45  ami 
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UNITEO  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objecta  Imported 
for  Exiiltiition;  Detarmhurtlon 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393.  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Adolph  Menzel  (1815-1905):  Between 
Romanticism  and  Impressionism"  (See 
list ').  imported  bom  abroad  for  the 
temporary  exhibition  writhoul  profit 
within  the  United  States,  are  of  cultural 
significance.  These  obiects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  tenders.  1  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  National  Gallery  of 
Art  from  on  or  about  September  15, 
1996  to  January  5,  1997,  is  in  the 
national  interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  July  26, 1996. 
LMjin, 

General  Counsel. 
IFR  Doc.  96-19462  Filed  7-30-96;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Report  of 
Matching  Programs 

agency:  Department  of  Veterans  (VA). 
ACTION:  VA/SSA/IRS  Match  Program. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Veterans  Affiairs  (VA). 
Veterans  Health  Administration  (VHA). 


*  A  copy  of  Ibis  list  may  be  otriiined  by 
contacting  lacqueline  H.  Caldwell,  fiiq.,  Astijtant 
Genenl  CounMl.  at  202-619-6902.  and  the  addrcM 
iaHooni  700.  U.S.  lofonnation  Agency,  301  4th 
SIraal,  SW..  Waahington,  DC  20S47-OOOI. 
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intends  to  renew  the  computer  program 
comparing  Internal  Revenue  Senrice 
(IRS)  and  Social  Security 
Adminiitiation  (SSA)  income  records 
with  VA  patient  income  data  which  is 
contained  in  the  patient  medical 
records. 

The  goal  of  these  matches  is  to 
compare  income,  social  security 
number,  and  employment  status  as 
reported  to  VHA  with  income  records 
maintained  by  IRS  and  SSA.  For  the 
infonnaticn  of  all  concerned,  a 
summary  report  of  the  VHA  matching 
program  describing  the  computer 
matches  follows.  In  accordance  with  5 
U.S.C  5S2a(o)(2),  copies  of  the 
computer  matching  report  are  being  sei>t 
to  both  houses  of  Congress.  These 
matches  are  expected  to  commence  on 
or  about  July  28, 1996,  but  start  no 
sooner  than  30  days  after  publication  of 
this  notice  in  the  Federal  Register,  or  40 
days  after  copies  of  this  notice  and  the 
agreement  are  submitted  to  Congress 
and  the  Office  of  Management  and 
Budget  whichever  is  later.  These 
matches  may  be  extended  by  the 
involved  Data  Integrity  Boards  for  a 
twelve  month  period  provided  all 
agencies  involved  certify  to  the  Data 
Integrity  Boards,  within  three  months  of 
the  termination  date  of  the  original 
match,  that  the  matching  program  will 
be  conducted  without  chuige  and  the 
matching  programs  have  been 
conducted  in  compliance  with  the 
original  matching  agreements.  The 
matches  will  not  continue  past  the 
legislative  authorized  date  to  obtain  this 
information.  However,  expiration  of  this 
agreement  is  Jantiary  27, 1998. 

ADDRESSES:  Interested  individuals  may 
comment  on  the  matches  by  writing  to 
the  Chief  Administrative  Officer  (161D). 
Veterans  Health  Administration, 
Department  of  Veterans  AStiis,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420. 

FOn  FURDcn  MFOfUMTION  contact:  . 
Janice  E.  Wheeler  C202T  273-6276, 
Program  Analyst,  Income. Verificati(» 
Match  Pohcy  Service. 

SUPPLEMEHTARY  INFOflMATKJM:  Further 
information  regarding  the  matrhing 
program  is  provided  below.  This 
information  is  required  by  Title  5  U.S.C 
SS2a(eHl2).  the  Privacy  Act  of  1974,  as 
amended.  A  copy  of  this  notice  has  been 
provided  to  both  hotues  of  Congress  and 
the  Office  of  Management  and  Budget. 


AppravMt  July  2S,  11)96. 
Jsese  BnwB, 
Secretary  ^VttmwuAffain. 

Report  of  MatfwIngPiugiMu 

Departnaal  of  Vetaraaa  Affidn  Patient 
Medical  Kacords  With  Incsnw  RKonU 
Maintained  by  tfao  Internal  RaTanne 
Servica  and  tha  Social  Secnitty  - 
Admialatration 

0.  Authority.  Title  38  U.S.C  5106  and 
5317;  Pub.  L.  101-508  as  amended  by 
I»ub.  L.  102-568. 

b.  Program  description:  (1)  Purpose: 
(a)  the  Department  of  Veterans  A^irs 
(VA),  Veterans  Health  Administration 
(VHA)  plans  to  match  the  household 
income  information  contained  in  the 
medical  records  of  certain  nonservice- 
connected  veterans,  with  the  income 
records  for  those  persons  maintained  by 
the  Internal  Revenue  Service  (IRS)  and 
the  Social  Security  Administration 
(SSA).  Those  nonserviceK:onnected 
veterans  subject  to  income  verification 
matching  are  those  veterans  who  are 
receiving  VA  medical  care  in  a 
mandatory  eligibility  category  due  to  a 
finding  of  low  income  subsequent  to 
means  testing. 

(b)  currently,  information  about  a 
veterans  household  income  (i.e., 
veterans  and  spouses  receipt  of  wage, 
self-employment  and  other  income  as 
well  as  employment  status,  health 
insurance  coverage  and  nimiber  of 
dependents)  is  obtained  when  the 
veteran  makes  application  for  medical 
care  at  a  VA  medical  care  facility.  The 
household  income  and  dependent  data 
is  evaluated  in  a  "means  test"  which 
takes  into  accotmt  deductions  of  certain 
income  not  counted  as  such  for  Veterans 
Health  Administration  eligibility 
purposes.  Once  a  net  income  for  the 
veteran  is  established,  it  is  applied 
against  means  test  thresholds,  or  levels 
of  income  establishing  mandatory  or 
discretionary  eligibility  for  medical 
care.  If  the  veterans  net  income  falls 
twlow  the  applicable  means  test 
threshold,  he  or  she  is  eligible  for 
mandatory  care  (i.e.,  no-cost  care); 
however,  if  the  net  income  blls  over  the 
applicable  threshold,  the  veteran  is 
given  a  discretionary  eligibility. 
Veterans  who  are  eligible  for 
discretionary  care  are  provided  care  if 
the  VA  medical  bdlity  has  the 
resources  to  treat  discretionary  veterans, 
and  if  the  veteran  agrees  to  make  a  co- 
payment  for  such  care.  The  proposed 
matching  programs  will  enable  VA  to 
verify  the  accuracy  of  reported  income 
and  employment  status  and  therefore 
more  accurately  determine  eligibility  for 
medical  care. 


(2)  Procedures;  VA's  Veterans  Health 
Administration  has  established  an 
Income  Verification  Match  (IVM) 
Center.  The  IVM  Center  will 
electronically  extract  demographic  and 
income  data  from  each  VA  medical  care 
facility's  database  on  nonsarvice- 
coimected  veterans  fotmd  eligible  for 
mandatory  care  based  solely  on  low 
income:  The  VHA  IVM  extract  file  will 
be  matched  against  IRS  and  SSA  income 
records.  If  a  VHA  record  and  SSA  or  IRS 
record  match  on  social  security  number 
and  name,  the  IVM  Center  will  begiii  an 
extensive  case  development  and 
verification  process.  This  process  will 
assure  the  validity  of  the  matched  cases 
by  verifying  the  IRS/SSA  reported 
income  amount  with  the  payer(s)  and 
recipients  of  the  income.  Each  veteran 
and/or  spouse  identified  by  the  match 
will  be  contacted  in  order  to  notify  the 
veteran  and/ or  spouse  of  any  income 
discrepancy  identified  by  the  match,  to 
verify  the  discrepancy,  and  to  advise 
him  or  her  of  potential  changes  to  the 
veterans'  medical  care  eligibility  at  the 
VA  medical  center,  and  the  potential 
billing  acUon  for  co-payments.  Before 
any  adverse  action  is  taken,  the 
individual(8)  identified  by  the  match 
will  be  given  the  opportimity  to  contest 
the  findings.  Where  there  are  reasonable 
grounds  to  believe  that  there  has  been 
a  violation  of  criminal  laws,  the  matter 
will  be  referred  for  prosecution 
consideration  in  accordance  with 
existing  VA  policies. 

c.  Records  to  be  matched:  The  VA 
records  involved  in  the  match  are 
patient  medical  records  maintained  in 
the  "Patient  Medical  Record— VA 
(24VA136)"  pubUshed  at  40  FR  38095   ' 
(8/26/75)  and  amended  at  40  FR  S2125 
(11/7/75),  41  FR  2881  (1/20/76),  41  FR 
11631  (3/19/76),  42  FR  30557  (6/15/72), 
44  FR  31058  (5/30/79),  45  FR  77220  (11/ 
21/80),  46  FR  2766  (1/12/81),  47  FR 
28522  (6/30/82),  47  FR  51841  (11/17/ 
62).  50  FR  11610  (3/22/85).  51  FR  25968 
(7/17/86),  51  FR  44406  (12/9/86),  52  FR 
381  (1/5/87),  53  FR  49818  (12/13/90),  55 
FR  5112  (2/13/90),  55  FR  37604  (9/12/ 
90),  55  FR  42534  (10/19/90),  56  FR  1054 
(1/10/91),  57  FR  28003  (6/23/92),  57  FR 
4519  (10/1/92),  58  FR  29853  (5/24/93), 
58  FR  40852  (7/30/93)  and  58  FR  57674 
(10/26/93).  The  IRS  records  are  from  the 
Wage  and  Information  Returns  (IRP) 
Master  File,  Privacy  Act  system  Tieas/ 
IRS  22.061.  The  SSA  records  are  from 
the  Earnings  Recording  and  Self- 
Employment  Income  system,  HHS/.SSA/ 
OSR  09-60-0059. 

d.  Period  of  match:  The  initial  data 
exchanges  are  expected  to  begin  40  days 
after  the  matching  agreements  are 
signed  by  the  Data  Integrity  Boards 
(DIB's)  and  Congressional  Offi<»*  and 
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OMB  have  been  notified,  and  30  days 
from  the  date  of  publication  of  notice  in 
the  Federal  Register  or  40  days  from  the 
date  this  notice  is  approved,  whichever 
is  later.  These  matches  may  be  extended 
by  the  involved  DIB's  for  a  twelve 
month  period  provided  the  agencies 
participating  in  the  match  certify  to  the 
JDIB'b,  within  three  months  of  the 
-fermination  date  of  the  original  match, 
that  the  matching  program  will  be 
conducted  without  change  and  the 
matching  programs  have  been 
conducted  in  compliance  with  the 
original  matching  agreements.  The 
matches  will  not  continue  past  the  date 
legislative  authority  to  obtain  this 
information  expires. 

[FR  Doc.  96-19441  Filed  7-30-96;  8:45  am] 
aajjHQ  oooc  an»-«i-H 
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Wednesday 
July  31,  1996 


Part  II 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Part  953 

Community  Deveiopment  Biocic  Grants 
for  indian  Trilies  and  Aiaska  Native 
Villages;  Rnal  Rule 


Federal  Reoster  /  Vol.  61.  No.  148  /  Wednesday,  July  31,  1996  /  Rules  and  Regulations      40085 


MOM      Fed«nl  Kflgialv  /  Vol.  61,  No.  14«  /  Wednesday,  July  31,  1996  /  Rules  and  Regulations 


■WARIMBIT  OF  HOUaam  AND 
UfWAN  DEVELXHWENT 

Offloe  of  ttta  SaeralMy 

a4CFRPwt9S3 
IDoeliM  Nft  FR-2*aO-P-11] 


foe  bidtan  TraMO  and  Al 


AOBtCr:  Office  of  the  Secaaluy,  HUD. 
:Fuialnila. 


:  This  rule  makes  Bnal  the 
lequirsaients  ior  the  Coramnnity 
Development  Blodc  Grant  Prograni  ior 
Indian  tribes  and  Alaska  native  villages. 
Several  revisioDS  have  been  nude  to  the 
previously  published  internn  rule  by 
this  final  rule.  These  revisions  have 
been  made  in  response  to  public 
comments,  to  correct  errois  and 
unintentional  omissions  in  the  interim 
rule,  and  to  include  in  this  part  those 
applicable  sections  of  subparts  C  ),  and 
K  of  part  570  which  itreie  included  by 
reforsncB  in  the  interim  rule. 
tH^LINt  oafie  August  30, 1906. 

Fow  fwiinwi  wroimtiKmoomiicr. 

Robert  Borth,  Office  of -^4Bti«■  American 
Programs,  Room  6728,  Depertment  of 
Housing  and  Urban  Development,  450 
Golden  Gate  Avenue,  San  Prandsco,  CA 
94102.  (415)  436-6121.  TTY  (415)  436- 
6594.  (These  are  not  toil-free  numbers.) 

tUPH  fTTCTOWT  lirHWMSIMII. 
Paperwork  Redactiaa  Ad 

The  ioformation  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Oiiica  of 
Management  and  Budget  (CMB)  in 
accordance  with  the  I^perwoik 
Reduction  Act  of  1995  (44  U.S.C  3501- 
3520),  and  assigned  OMB  control 
nimiber  2577-0191.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  coUedjon  of 
infacmatian  unless  thecollectirai 
displays  a  valid  control  number. 

Background 

This  final  rule  represents  the 
culmination  of  a  process  which 
commenced  with  the  publicstion  of  a 
proposed  rule  on  June  21, 1991  (56  FR 
28886).  This  was  followed  by  the  first 
interim  rule  on  April  7, 1992  and  the 
second  and  last  interim  rule  which  was 
published  in  the  Federal  Register  of 
July  27. 1994  (59  FR  38326).  The  last 
interim  rule  became  effective  on 
October  1. 1994,  and  invited  public 
comments  for  a  five  month  period 
ending  December  27, 1994.  The 


principal  impetus  for  this  rule  making 
process  was  the  need  to  implement 
various  statutory  mandates  included  in 
Section  105  of  tna  Department  of 
Hooaing  and  Urban  Development 
Reform  Act  (Puk  L  101-235)  as 
amended  by  the  National  Affordalde 
Housing  Act  of  1990.  In  addition,  the 
tianafsr  of  the  authority  for  the 
Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaska 
Native  Villages  to  the  Office  of  Public 
and  Indian  Houaing,  and  specifically  the 
Office  of  Native  American  Programs 
within  that  office,  occasioned  a  re- 
evaluation  of  various  policy 
determinations  reflected  or  embodied  in 
previously  issued  program  regulations. 

Public  CommeBto 

The  Department  of  Hoosing  and 
Urban  Development  (HUD)  received  18^ 
individual  commanta  from  5  sources  on 
the  interim  rale  published  on  July  27, 
1994.  HUD  received  3  letters  bom  trit)es 
and  2  from  representative  associations. 
General  comments  are  disenssed  below 
and  are  followed  by  specific  comments. 
The  specUlc  oonuDeDts  and  the  - 
Department's  responsas  are  discnsaad 
under  "Specific  Comments,"  according 
to  the  section  wbare  they  appear  in  the 
interim  rule. 

General  Connenls 

Cbnmient.-  One  comment  was  received 
which  stated-that  the  1994  rsvidon  of 
the  1992  rule  is  a  "long  step  in  the 
wrong  directioB"  in  that  tl»  entire 
thrust  of  this  rule  is  the  centralization 
of  decision  making  in  the  HUD  Central 
Office  to  the  ultimate  detriment  of  the 
Indian  tribes.  This  perception  is 
apparently  baaed  upon  the  removal  of 
specific  spplication  procedures  and 
detailed  selection  criteria  bom  the  rule. 
As  stated  in  the  rule,  this  information 
would  be  included  in  the  Notices  of 
Funding  Availability  (NOPAs) 
published  for  specific  funding  cycles. 
The  oommentar  is  of  the  opinion  that 
this  change  would  significantly,  if  not 
completely,  remove  the  opporttmity  for 
public  comment  on  these  items.  The 
commentor  also  states  that  the 
application  kits  provided  by  HUD  for 
the  last  two  funding  rounds 
(presumably  FY  1993  and  FY  1994] 
contained  requirements  which  went 
beyond  NOFA  requiremanta.  This 
statement  is  apparently  provided  aa 
additional  support  for  the  commenter's 
opinion  that  the  centralization  of 
decision  making  with  little  or  no 
opportunity  for  public  comment  ia  the 
intent  of  this  rule. 

Response:  It  is  the  position  of  the 
Department  that  centralizing  decision 
msking  and  restricting  opportunity  (or 


public  comment  on  this  process 
certainly  is  not  the  intent  nor  the  result 
of  this  rule.  The  inclusion  of  the 
specifics  of  application  procedures  and 
the  detailed  selection  criteria  in  the 
NOFA  rather  than  in  the  rule  does  not 
increase  the  centralization  of  decision 
making;  application  review  and  funding 
decisions  will  continue  to  be  made  at 
the  Ana  ONAPs.  With  respect  to  the 
efiiBct  of  these  changes  on  the 
opportunity  for  public  comment,  at  best 
such  opportunity  would  be  increased  by 
moving  in  this  (Erection  and  in  no 
conceivable  circumstance  would  such 
opportunity  be  diminished  as  compared 
to  that  afibrded  under  the  previous 
interim  rule.  The  implementing 
regulations  (24  CFRpart  4)  for  section 
103  of  the  HUD  Reform  Act  provide  a 
significant  window  of  opportnnity  for 
public  comment  on  the  content  of  a 
NOFA.  TTie  Department  encourages 
tribes  and  other  interested  parties  to 
lake  advantage  of  the  opportunity  to 
impact  the  process  during  this  period.  It 
is  considerably  easier  to  diange  the 
content  of  a  NCH^A  from  ens  ftjnding 
cycle  to  the  next  as  compared  with  the 
process  required  to  amaod  program 


ig  the  relationship  between 
the  NOFA  and  the  applicstian  kit  issued, 
by  the  Depertment,  the  purpose  of  the 
kit  is  to  assist  the  applicant  in 
tmderstanding  NOFA  and  raguktciy 
requirements  and,  if  necessary,  to 
supplement  NOPA  instriictions 
regarding  ibrm  use  and  complatiao.  The 
purpose  of  the  kit  is  not  to  impose 
additional  requirements  on  the 
applicant.  The  application  kit  issued  for 
the  FY  1995  ICDBG  funding  cycle  was 
very  closely  reviewed  to  ensure  that 
none  of  the  information  provided 
established  requirements  beyond  the 
NOFA  or  Proaam  Regulations. 

Comment:  One  comment  was  received 
which  steted  tliat  renaming  the  Phoenix 
Office  of  Native  American  Programs  as 
the  Southwest  Office  of  Native 
American  Programs  works  to  the 
detriment  of  the  tribes  in  the  ' 
jtiriadiction  of  that  office.  The 
commenter  also  quesUans  the  source  of 
the  fluids  oecesaary  to  raise  the  base 
allocation  to  each  Area  ONAP  from 
S  500,000  to  S  1,000.000. 

Response:  The  Department  does  not 
believe  that  changing  the  name  of  the 
Area  ONAP  located  in  Phoenix  will 
wor^  to  the  detriment  of  any  tribes;  the 
name  change  does  not  signify  anything 
other  than  a  change  in  the  name  so  that 
it  better  reflects  the  jurisdiction  of  this 
office;  the  names  of  all  other  Area 
ONAPs  have  also  been  changed  for  the 
same  reason.  With  respect  to  tlio  source 
of  funds  necessary  to  increase  the  base 
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allocation  to  each  Area  ONAP,  it  is  to 
be  noted  that  the  change  from  S500,000 
to  S1,000,000  in  the  base  allocation 
represents  the  second  such  change  since 
the  inception  of  the  ICDBG  program  in 
1978;  the  original  base  allocation  was 
$250,000.  In  making  these  dianges  il 
has  been  the  intent  of  the  Department  to 
increase  the  nation-wide  equitable 
availability  of  ICDBG  funds. 

Comment:  One  commenter  raised  an 
objection  to  moving  the  imminent  threat 
program  from  the  Area  ONAPs  to 
Headquarters.  It  is  the  observation  of  the 
commenter  that  Headquarters  staff 
could  not  be  aa  knowledgeable  about 
imminent  thieets  in  a  specific  area  of 
the  country  as  the  Area  ONAP  staff 
would  be  for  that  area. 

Response:  The  Department  agrees 
with  tne  observation  of  the  commenter. 
However,  the  objection  appears  to  be 
besed  on  a  misreading  of  the  changes 
made  to  subpart  E — Imminent  Threat 
Grants.  These  changes  were  not 
intended  to  move  the  decision  making 
process  for  such  grants  from  the  Area 
ONAP  to  the  Headquarters  level  nor  is 
th«e  such  a  resultant  effect.  A  clarifying 
memorandum  was  issued  by  ONAP  on 
February  9, 1995,  to  all  Area  ONAPs  to 
make  certain  that  this  is  understood  by 
all  ONAP  staff  involved  in  this  program. 
The  changes  were  to  ensure  that  any 
eligible  applicant  would  have  potential 
access  to  imminent  threat  fimas.  Before 
these  changes,  the  establishment  of  an 
Imminent  Thiirat  Set  Aside  was  left  to 
the  determination  of  eech  Area  ONAP; 
some  offices  established  such  set  asides 
and  others  did  not  Under  this  rule,  all 
eligible  applicants  have  the  same 
potential  access  to  funds. 

Comment:  One  commenter  raised  a 
strong  objection  to  the  elimination  of 
the  provisions  for  correcting  procedural 
errors.  This  commenter  is  also  of  the 
opinion  that  HUD  should  have  a 
uniform  appeal  procedure  for  all 
competitive  programs  which  would 
allow  the  redress  of  errors  by  the  raters 
in  mathematical  calculations  or  in  the 
interpretation  of  program  requirements. 

Response:  Althougn  the  provisions  for 
correcting  procedural  errors  have  been 
removed  from  the  rule,  it  was  not  the 
intent  of  the  Department  to  eliminate 
such  a  process;  language  identical  to 
that  in  the  previous  rule  was  published 
as  part  of  the  FY  1995  ICDBG  NOFA. 
Unless  changed  through  a  subsequent 
process  of  consultation,  it  will  be 
published  aa  part  of  all  subsequent 
NOFAs. 

The  argument  made  by  the 
commenter  for  a  uniform  appeals 
process  is  not  related  to  the  need  to 
change  the  subject  rule;  it  will,  however, 
be  taken  under  advisement  It  should 


however  be  noted  that  the  interpretation 
of  program  requirements  is  within  the 
purview  and  responsibility  of  the 
Depertment  and,  therefore,  any  appeals 
process  would  be  limited,  as  it  always 
hss  been  limited,  to  perceived  errors  of 
compliance  with  procedural 
requirements. 

Comment:  One  commenter 
(representing  an  association  of  housing 
authorities)  supports  the  resolution 
passed  st  tlie  National  American  Indian 
Housing  Council's  1994  annual  meeting 
that  1.5  percent  of  the  national 
appropriation  for  CDBG  be  reserved  for 
the  ICDBG. 

Response:  Increasing  the  percentage 
of  the  national  CDBG  appropriation  that 
is  provided  for  the  ICTOG  program  to 
1.5  percent  from  the  cunant  1  percent 
would  require  a  statutory  change  and  it 
is,  therefore,  outside  the  scope  of  rule 
making. 

Comment:  One  commenter 
(representing  an  association  of  housing 
au^orities)  strongly  urges  the  allowance 
of  comprehensive  planning  as  an 
eligible  activity  imder  the  ICDBG 
program. 

Response:  Comprehensive  planning  is 
an  eligible  activity  under  the  ICDBG 
program  (§9S3.20S(a)).  Funding  for 
such  activities  could  however  be 
affected  by  the  statutory  limitation 
(reiterated  al  §$g53.20S(c)  and  953.206) 
which  provides  that  no  more  than  20 
percent  of  the  funds  of  any  ICDBG 
program  may  be  used  for  planning  and 
administrative  activities. 

Specific  Commenta 

Section  953.6 — Technical  Assistance 

Comment:  One  commenter 
recommends  that  expanded  technical 
assistance  should  be  made  available  to 
tribes/villages  and  that  the  Department 
should  provide  in-depth  regulations 
regarding  the  tedmical  assistance  role  of 
the  field  stall 

Response:  On  January  5, 1994,  HUD's 
General  Coimsel  issued  a  memorandum 
to  all  HUD  staff  in  which  he  clearly 
describes  the  type  and  form  of  technical 
assistance  which  may  be  provided  by 
HUD  staff  to  potential  applicants  for 
assistance  under  the  restrictions 
imposed  by  Section  102  of  the  HUD 
Reform  Act  As  it  is  described  in  this 
memorandum,  permissible  technical 
assistance  activities  include  explaining 
and  responding  to  questions  concerning 
program  regulations,  defining  terms  in 
an  application  package,  and  providing 
other  forms  of  technical  guidance  that 
may  be  described  in  the  NOFA.  In 
addition,  before  the  deadline  for  the 
submission  of  applications,  HUD 
employees  may  assist  applicants  by 


reviewing  draft  applications  and 
identifying  those  parts  of  the 
applications  that  need  substantive 
improvement  HUD  employees  may  not, 
however,  advise  applicants  on  how  to 
make  the  improvements.  The  provision 
of  technical  assistance  of  a  type  and  in 
a  manner  inconsistent  with  that 
described  by  the  General  Ck>unsel  would 
not  be  allowed  by  the  Reform  Act  and, 
therefore,  would  require  a  statutory 
change  to  be  possible. 

The  Department  encourages  potential 
applicants  to  take  advantage  of  the 
extensive  technical  assistance  available 
from  the  staff  of  the  various  Area 
ONAPs.  One  of  the  principal  reasons 
behind  the  recent  reorganization  of  the 
Area  ONAPs  was  to  improve  the  ability 
of  the  organization  to  meet  the  technic^ 
assistance  needs  of  its  customen  within 
the  parameters  established  by  the  HUD 
Refonn  Act. 

Section  953.10(XbXl)—CeUingt 

Comment:  Two  comments  were  made 
regarding  the  establishment  of  grant 
ceilings.  One  commenter  stated  that  the 
method  of  setting  grant  ceilings  is 
inequitable  because  in  certain  Area 
ONAP  jurisdictions,  smaller  tribes  are 
allowed  to  compete  for  the  same  amount 
as  larger  tribes.  The  other  commenter 
stated  that  there  should  not  be  a  policy 
of  allowing  Area  ONAPs  to  establish 
diffsrent  ceilings  for  different  size 
tribes/villages  as  is  dwie  by  certain  of 
these  offices. 

Response:  Each  Area  ONAP  has  the 
ability  to  reconmiend  the  ceiling  or 
ceilings  for  its  jurisdiction.  The 
Assistant  Secretary  for  Public  and 
Indian  Housing  bos  the  final  authority 
to  determine  these  ceilings.  The 
Depertment  has  determined  that  the 
present  procedure  for  establishing 
ceilings  is  the  most  appropriate  method 
and,  therefore,  has  made  no  change  to 
this  section  other  than  to  eliminate  a 
sentence  which  was  merely  descriptive 
of  one  option  available  to  Area  ONAPs. 

Section  953.101 — Allocation  of  Funds 
Comment:  One  commenter  supports 
the  increase  in  the  base  amount 
allocation  to  each  Area  ONAP  but 
strongly  disagrees  with  the  formula  for 
allocating  the  remaining  funds  and 
contends  that  it  is  unfair  and 
detrimental  to  the  Alaska  native 
villages.  It  is  the  position  of  the 
commenter  that  using  the  total  eligible 
Native  American  population  in  an  Area 
ONAP's  jurisdiction  as  a  factor  in  this 
allocation  process  is  not  equitable.  The 
commenter  provides  ihiee  suggestions 
for  changing  the  formula,  all  of  which 
are  based  upon  using  the  number  of 
eligible  applicants  in  an  Area  ONAP's 
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jurisdiction  rather  than  the  eligible 
Native  American  population  in  each 
jurisdiction. 

Response:  It  is  the  position  of  the 
Department  that  the  present  procedure 
used  to  allocate  Funds  to  each  Area 
ONAP  after  the  base  amount  is  allocated 
is  the  most  appropriate  method  to  use 
to  eiuuie  that  the  allocatioiu  reflect  the 
relative  community  derelopmeni  needs 
of  eligible  applicants  in  each  area.  The 
number  of  eligible  applicants  in  each 
area  is  not  an  accurate  measure  of  the 
relative  community  development  needs 
of  the  eligible  applicants  in  that  area 
compared  to  another  area. 

Comment:  One  oommentar  state*  that 
the  U.S.  Census  population  data  is  not 
a  true  and  accurate  count  of  Native 
populations  and  that  HUD  should 
therebr»allow  each  Area  ONAP  to 
lecpjest  and  use  mdn  ICCDrate  data  beiXK 
the  ttibes/viUisas  in  its  area. 

Hespoase:  The  Department  recognizes 
that  census  data  on  Indian  and  Aluka 
Native  populations  may  be  incomplete 
or  ioaccurete.  Census  data  is,  however, 
the  only  such  informaticHi  which  is 
consistently  available  and  which  is 
reasonably  accurate  when  ag^egated  by 
Area  ONAP  jurisdiction.  It  has  been  the 
experience  of  the  Department  thai 
census  data  iiuiccunicies  tend  to  afFect 
each  area  equally  and,  tharelbre,  do  not 
impact  the  relative  distribution  of 
Native  American  population 
characteristics  such  as  poverty  and 
substandard  Sousing  conditions, 
on  these  considerations,  the  Department 
will  continue  to  use  U.S.  census  data  in 
the  fscmula  for  allocating  funds  to  the 
AreaONAPs. 

In  Older  to  eliminate  any  possible 
confusion  or  mistmderstanding 
regarding  the  source  of  data  used  to 
allocate  funds  to  the  Are*  ONAPs, 
paragraph  (8)(2)  of  this  section  has  been 
revised  to  include  explicit  reference  to 
the  U.S.  Bureau  of  the  Census.  A 
corresponding  clarifying  revision  has 
been  made  to  the  de^niUon  of  eligible 
Indian  population  in  $  9S3.4. 

These  revisions  are  not  substantial 
changes  to  the  rule  since  data  provided 
by  the  U.  S.  Bureau  of  the  Census  has 
been  used  to  allocate  funds  to  Bald 
ofBces  since  the  inception  of  the  ICDBG 
program  in  1978. 

Puaase  be  advised,  however,  that  the 
Department  intends  to  schedule  a  series 
of  consultation  sessions  throughout  the 
country.  During  these  sessions,  the  type 
and  source  of  data  used  by  the 
Department  For  Funds  allocation  and 
other  purposes  will  be  agenda  items. 
The  hope  is  that  an  identification  and 
discussion  of  the  availability  and 
applicability  of  other  sources  of  data 
which  could  mora  accurately  reflect  the 


relative  and  absolute  community 
development  needs  in  Native  American 
communities  will  occur. 

Section  953.300— Applicatum    ■ 
Requirements 

Comment:  One  commmter  stales  that 
this  section  is  agreeable  in  that  it  does 
not  allow  multiple  project  applications. 

Response:  The  commenter  has 
misread  this  section  since  it  does  not 
address  the  issue  of  multiple  project 
applications.  However,  it  is  to  be  noted 
that  an  applicsat  could  include  as  many 
projects  as  it  wishes  in  an  application  as 
long  as  the  total  ICDBG  cost  for  all 
projecla  does  not  exceed  the  applicable 
grant  ceiling.  Given  the  apparent 
misunderstanding  of  this  policy,  it  «vill 
be  clearly  stated  in  the  NOFA  published 
for  this  program. 

Canunsnt:  One  comment  was  received 
which  indicates  that  paragivphs  M  and 
(c)  of  tkirsaction  (953.300)  are  in  direct 
contradiction. 

Response:  These  two  paragraphs  do 
not  contradict  each  other.  Par^igraph  (b) 
addresses  (he  recognition  and 
reimbursement  of  costs  incurred  by  an 
applicant  before  the  subniission  of  an 
application.  Paiapapb  (c)  addresses  the 
recognition  and  raimbunement  of  costs 
incurred  by  an  applicant  after  tba 
submission  of  an  application  but  before 
HUD  approval.  To  eliminate  any 
possible  misunderstanding,  these  two 
paragraphs  have  been  rewritten. 

Section  953  J03 — Selection  Process 

Conunent*  One  ooirananter  expresses 
concerns  over  the  meaning  of  the 
language  in  S  9S3.302(b)  (Application 
rating  system)  and  S  9S3.3(^c)  (Periodic 
NOFAs)  and  asks  for  clarification  of  the 
pbiaaea  "rated  competitively  within 
each  field  ofSca's  jurisdiction"  and 
"will  rate  applications  on  the  basis  of 
their  responsiveness."  The  commenter 
supports  allowing  each  Ares  ONAP  to 
establish  its  own  rating  system  for  the 
NOFAs  based  upon  the  responses  of  the 
tribes  in  its  jurisdiction,  but  does  not 
support  the  estahliahment  of  a  generic 
rating  system  for  all  tribes. 

Response:  The  first  phrase  for  which 
clarification  is  requested  should  be 
construed  to  mean  that  all  applications 
submitted  for  funding  cohsideration  by 
applicants  in  the  jurisdiction  of  a 
specific  Area  ONAP  are  in  competition 
for  tiie  ICDBG  funds  allocated  to  that 
Area  ONAP.  The  second  phrase  means 
that  the  Area  ONAPs  will  rate 
applications  on  the  basis  of  their 
responsiveness  to  the  criteria  identified 
in  the  Program  Regulations  and  further 
detailed  in  the  NOFA.  In  all  of  the 
ICDBG  funding  cycles  that  have  taken 
place  since  the  implementation  of  the 


HUD  Reform  Act,  a  NOFA  has  been 
published  which  contains  the  detailed 
rating  criteria  and  die  spedfics  of  the 
application  procedures  to  be  used;  the 
intoiim  rule  does  not  cban^  this 
process.  Each  of  these  NOPAs  has 
contained  items  which  vary  from  one 
Area  ONAP  jurisdiction  lo  anollier,  e.g., 
rehabilitation  grant  limits,  tie  breaking 
considerations,  etc.  These  variations 
were  inclsdad  to  reflect  real  differences 
between  the  circumstances  found  in  the 
various  jurisdictions.  It  is  important  that 
eligible  applicants  provide  specific 
feedback  to  their  Area  ONAPs  so  that' 
the  need  for  additional- jurisdictional 
variations  can  be  onalyzwl  and,  if 
supported,  incorporated  into  the  NOFA. 

Conunent:  Another  commenter 
believes  that  §  9S3.302(b)  is  too  wide 
open  in  that  each  Area  ONAP  is 
anorded  too  much  judgmental 
discretion,  i.e.,  one  office  could 
determine  a  project  to  have 
unreesoneble  costs  and  be  inaypiDpriate 
for  the  intended  use  and  reject  it  from 
further  consideration.  Another  office 
could  determine  that  a  similar  project 
does  not  fail  these  threshold 
requiiemsnts  andproceed  to  rate  and 
rank  the  project.  The  commenter 
recommends  that  the  selection  process 
be  made  consistent  nationally  so  that 
eecfa  applicant  has  an  equal  chance  of 
funding. 

Response:  It  is  expected  and  required 
of  each  Area  ONAP  that  leosoneble  and 
responsible  judgement  be  uxerdsed  in 
implementing  all  aspects  of  the 
selection  system.  The  specific  aspects  of 
the  selection  process  referenced  by 
commenter  are  two  of  the  conmiunity 
development  appropriateness 
thresholds  which  have  been  in  the 
Program  Raguiatioos  since  the  March 
18, 1983  interim  mle  was  published  fior 
effect.  Guidance  has  been  provided  and 
will  continue  to  be  provided  to  the  Area 
ONAPs  by  the  Heedquartors  ONAP  to 
ensure  equitable  and  consistent 
implementation  of  these  threshold 
requirements.  It  is  the  position  of  the 
Department  that  no  change  is  necessary 
in  (his  section. 

Section  953.303 — Housing  Aatuig 
Category 

Conunent:  It  is  the  position  of  one 
comroantat  that  the  threshold 
raquiiement  that  an  applicant  shall 
assure  that  it  will  use  project  fimds  to 
rehabilitate  units  only  when  the 
homeowner's  payments  are  current  may 
raise  issues  of  confidentiality. 

Response:  It  is  necessary  to  note  that 
this  specific  threshold  applies  to 
homeownership  and  not  rental 
situations.  As  such,  this  specific 
requirement  for  a  homeowner  who 
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wishes  to  participate  in  an  ICDBG 
funded  rehabilitation  project  should  be 
viewed  as  a  reasonable  condition  for 
participation.  It  is  also  to  be  noisd  that 
in  all  single  family  housing 
rehabilitation  Funded  with  ICDBG 
funds,  the  households  to  be  assisted 
must  be  of  low  or  moderate  income 
status.  The  requirement  that  the 
household  document  this  status  could 
also  be  viewed  by  some  as  raising  issues 
of  confidentiality,  but  it  is  the  position 
of  the  Depertmest  that  it  is  also  a 
lessonabfe  pnrsquisite  for  assistance. 

Section  953.304 — Commanity  Facilities 
Jtating<^tegory 

Comment:  One  commenter  notes  that 
the  definition  of  the  "neediest  segment 
of  the  population"  has  been  removed 
bom  the  interim  rule  and  asks  what 
laplacasit. 

Ilespoose:  Included  among  the  details 
of  ttui  rating  criterion  of  project  need 
which  are  now  found  in  the  NOFA  is 
the  definition  of  "nesdiest  segment  of 
the  population". 

Section  953.400-~Criteria  for  Funding 
(Imminent  Threat  Grants) 

Comment:  One  commenter  states  that 
the  requirement  that  these  Funds  may 
only  be  used  for  imminent  threats 
whicbimpect  an  entire  sesviee  area  is 
too  restrictive. 

Response:  The  KDBG  program  was 
enacted  by  Congress  to  address 
community  development  needs  and  was 
not  enacted  to  provide  assistance  giants 
to  individuals.  Therefore,  it  is  the 
position  of  tha  Department  that  the 
lequirement  that  a  threat  to  health  or 
safety  must  impact  an  entire  service  area 
and  not  just  an  individual  or  household 
is  consistent  with  congressional 
mandate  and  intent,  lihe  rule  has  not 
been  changed.  It  is  to  be  noted, 
however,  mat  the  specific  language  of 
the  comment  indicates  that  tha 
commenter  may  he  defining  "service 
area"  in  a  maimer  which  is  mora 
rastrictive  than  the  definition  provided 
in  S  9S3.4  and  tha  commenter  is  urged 
to  review  that  definition. 

Subpart  F— Grant  Admirustration 

Comment:  One  commenter  raqnests 
that  income  generated  by  economic 
development  activities  funded  with 
ICDBG  funds  should  be  able  to  be 
retained  and  used  at  the  grantee's 
discretion.  It  is  the  opinion  of  the 
commenter  that  the  requirements  in  the 
previous  interim  rule'at  §  571.505  (c) 
were  more  flexible  in  this  regard. 

Response:  When  the  current  interim 
rule  was  developed,  the  language  of 
$  9S3.S0S  was  written  to  Incorporate  the 
language  of  24  CFR  S70.S04  which  had 


previously  only  been  referenced  in  the 
previous  interim  rule  in  S  571.504. 
However,  (he  current  and  previous 
interim  rules  were  both  in  error.  Section 
913  of  the  National  Affordable  Housing 
Act  of  1990  included  a  number  of 
technical  corrections  and  clarifications  . 
regarding  the  appUcability  of  various 
sections  of  Title  I  of  the  Act  of  1974,  as 
amended,  to  the  ODBC  pro^m  For 
Indian  tribes.  Among  the  clarifications 
listed  in  this  section  was  a  statement 
regarding  the  applicability  of  the 
various  subsections  of  Section  104  of 
Title  I  of  tiie  1974  Act.  It  is  stated  that 
only  subsections  (f),  (g),  and  (k)  of  that 
section  apply  to  the  ICDBG  pngnm. 
The  significance  of  this  statement  is  that 
the  statutory  basis  in  the  1974  Act  far 
the  regulatory  program  income 
requirements  and  restrictions  specified 
in  $  57a504  is  subsection  Ij)  of  Section 
104.  Given  the  inapplicability  of  this 
subsection  to  the  lODBG  program,  the 
Department  has  deisrminad  that  24  CFK 
85.25 — RDgram  income  (with  the 
modifications  staled  in  a  revised 
S  953.503),  will  apply  to  die  ICDBG 
program.  Specifically  with  respect  to  the 
coanmoiter's  concerns,  it  Is  to  be  noted 
that  as  defined  in  $  85.25  (b),  program 
income  does  not  include  income 
generated  by  the  grant  supported 
activity  after  grant  close-out.  Given  Iha 
nature  of  economic  development 
activities  funded  witfa  ICDBG  fui>ds,  it 
is  most  likely  that  any  income  generated 
by  these  types  of  projects  would  occur 
afler  the  grant  period  and  therefore  its 
use  would  not  be  subject  to  regulatory 
restrictions. 

Other  Chafes  Mwie  by  Tfaii  Rnb 

Subpart  A — General  Pkovisjons 

Section  953.1 — ApplicabiHty  and 
scope.  The  term  "Indian  tribes  and 
Alaska  native  villages"  has  been 
changed  to  "applicants"  since,  as 
defined  in  $953.5,  eligible  applicants 
include  entities,  i.e.,  certain  tribal 
oigaruzations,  other  than  Indian  tribes 
and  Alaaka  native  villages. 

Section  953.4 — Definitions.  Six  new 
definitions  have  been  added — a 
definition  of  Area  ONAP,  Assistant 
Secretary,  Buildings  for  the  General 
Conduct  of  Govemmeitt,  Imminent  treat, 
Microenterpriae,  and  Small  Business. 
Please  note  that  the  definition  of  Area 
ONAP  replaces  that  of  Field  office. 

The  definition  of  Tribal  govammenl, 
Tribal  governing  body  or  Tribal  council 
has  been  modified  to  clarify  that  the 
Federal  entity  providing  recognition  is 
the  Bureau  of  Indian  A^irs. 

The  definition  of  Subrecipient  has 
been  included  in  this  section  rather  than 
in  subpart  F — Grant  Administration.  In 


the  interim  rule  this  definition  was 
included  in  that  subpart  by  virtus  of  the 
inclusion  (by  reference)  of  subpart )  of 
24  CFR  pan  570  in  thai  subpart. 

Section  953.6 — ^Technical  assistance. 
This  section  has  been  deleted  since  it 
did  not  address  a  matter  or  issue  of 
program  regulation;  it  was  a  statement 
of  Departmental  policy.  The  delstian  of 
this  section  in  no  way  diminiahes  the 
commitment  of  the  Dspaitnient  to  the 
provision  of  technical  aasistance  to 
eligible  applicants.  The  response  to  tha 
comment  submitted  on  this  section 
reflects  Departmental  policy  oa  this 
matter. 

Section  05S.A— Waivers.  This  section 
(foimerty  $953.7)  has  been  revised  to 
better  sUte  the  policy  of  the  DepeitmaBt 
regarding  a  waiver  of  a  ngulstory 
requisemsnt.  The  revised  language  also 
describes  procedural  lequirenienls  (or 
such  waivers. 

Subpart  B~-Mlocatioa  of  Funds 
Sectioa  953.101— FieM  Office 
allocation  of  foods.  This  section  has 
been  se-titlad  Area  ONAP  aUoaaOen  of 
funds  and  has  been  changed  to  daerly 
state  that  any  amount  relidnad  by 
Headquarten  to  ftind  imminent  threat 
gnnts  pursuant  to  S  953.402  of  this  part 
will  not  be  available  for  allocation  loth* 
AreaONAPs. 

Sectioa  953.10a— Uia  of  racaptined 
and  unawarded  funds.  The  title  of  this 
section  has  been  changed  ao  that  it  more 
accurately  reflects  its  content  The 
langusae  of  the  taction  has  also  been 
revised  so  thsl  it  more  clearly  stsles  the 
requirements  for  the  use  of  funds 
recapttued  or  those  which  may  remain 
imawarded  after  the  completion  of  a 
funding  competition  by  an  Areo  ONAP. 
The  term  "unawarded"  replaces  the 
term  "undistributed"  which  was  used  in 
the  interim  rule:  the  term 
"undistributed"  is  not  a  term  which 
satisfactorily  describes  allocated  funds 
which  may  remain  with  an  Area  ONAP 
after  the  completion  of  a  funding 
compeUticn. 

Subpart  C—Elipble  Acdrities 

To  improve  the  ease  of  use  of  the 
IGQBC  rule  for  program  applicants  and 
grantees,  subpart  C  of  part  570  has  been 
incorporated  ill  this  subpart  with  the 
exception  of  Ihoee  provisions  which 
apply  only  to  the  Entitiement  Cities  or 
HUD-administered  Small  Cities 
programs  and  with  the  additional 
exceptinns  or  modifications  discussed 
below.  In  the  interim  rule,  subpart  C  of 
part  570  was  incorporated  by  reference. 

Those  sections  of  subpart  C  in  the 
interim  rule  which  were  listed  as 
modifications  to  subpart  C  of  part  570 
(§953.201  through  5  963.203)  have  been 
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incorporated  In  the  appropriate  sections 
of  the  revised  subpart  C 

In  the  process  of  reviewing  the 
various  sections  of  subpart  C  of  part  570 
prior  to  their  incorporation  into  subpart 
C  of  part  953,  it  was  determined  that 
certain  of  these  sections  either  included 
language  which  was  duplicative  of 
language  contained  in  other  sections  of 
the  rale  or  which  was  excessively 
descriptive  or,  that  certain  sections 
included  paragraphs  which  should  be 
relocated  to  odiar  sections  or  subparts  to 
fiKilitate  ease  of  use  and  undentanding 
of  the  rule. 

Baaed  on  these  determinations,  the 
foltowing  modifications  or  revisions 
have  been  made: 

Section  570.200 — General  poUcies.  1. 
The  language  contained  in  paragraph 
(a)(3) — Compliance  with  the  primary 
objective  (as  modified  to  meet  the 
requirranents  of  the  ICDSC  program)  has 
bean  inctuponted  in  $  953.208. 

2.  Paragraph  (aN4)  Compliance  with 
environmenta}  review  procedutee  has 
not  been  incojpocated  since  it 
dupUcatad  the  requirements  included  in 
§  953.605 — ^fiJtvaTuunsnt. 

3.  The  language  of  paragraph  (a)(5) — 
Coat  principles  was  made  port  of 

S  953.501  which  has  been  titled 
AppUcability  of  uniform  odmiitistrative 
requirements  and  cost  principles. 

4.  The  language  of  paragraphs  (b) — 
Special  policies  governing  facilities  and 
paragraph  (c) — Special  assessments 
under  the  CDBC  program  has  been 
incorporated  in  S  953.201(c) — Public 
facilities. 

5.  The  introductory  language  of 
paragraph  (d) — Consultant  activities  has 
oeen  eliminated  since  it  was  determined 
to  be  superfluous. 

6.  The  language  of  paragraph  (d)(1) 
regarding  the  limitation  on  the  rate  of 
compensation  in  employer-employee 
relationships  has  been  incorporated  in 
the  revised  $  953.501  as  paragraph  (c)(2) 
of  that  section. 

7.  Both  paragraph  (e) — Recipient 
determinations  required  as  a  condition 
of  eligibility  and  (!) — Means  of  carrying 
out  eligible  activities  have  not  been 
included  in  the  rule  since  it  was 
determined  that  the  language  in  these 
peragrapbs  was  either  duplicated  in 
other  sections  of  the  rule  or  it  was 
exemplary  and  not  expository  and  did 
not  address  a  matter  or  issue  of  program 
regulation. 

8.  The  language  of  paragraph  (g) — 
Limitation  on  planning  and 
administrative  costs  has  been 
incorporated  in  §953.206 — Program 
administration  costs. 

9.  The  language  in  paragraph  (h) — 
Constitutional  prohibition  was 
incorporated  into  subpart  C — Otfier 


Pmgram  Requirements  as  §  953.600 — 
Constitutional  prohibition. 

Section  570.205— Eligible  planning, 
uilian  envirxmmental  design  and  policy- 
planning-management  capacity  building 
activities.  The  review  of  subpart  C  of 
part  570  discussed  above  revealed  that 
much  of  the  language  included  in  this 
section  was  more  exemplary  or 
descriptive  of  the  types  of  activities 
possibly  eligible  under  this  section  and 
did  not  addrass  a  matter  or  issue  of 
program  regulation.  The  resultant 
$  953.205  is,  therefore,  more  concise 
than  $  570.205,  hut  it  affords  the  same 
degree  of  flexibility  in  the  use  of  ICDBG 
ftmds  for  planning  and  management 
capacity  improvement  types  of  activities 
authorized  by  section  10S(aMl2)  of  the 
1974  Act,  as  amended. 

Subpart  D — Single  Purpose  Gnurt 
Application  ana  Selection  Process 

Section  953.301— Soeming  and' 
levisw  of  applications.  This  sectico  has 
been  removed  from  the  rule  since  it  was 
determmed  to  be  superfluous.  All 
subsequent  sections  in  this  subpart  have 
been  ra-numbeied. 

Section  953.301 — Selection  process. 

This  section  (formerly  numbned 
953.302)  has  been  ra-fonnatted  to  clarify 
threshold  requirements  and  the  role  of 
the  NOFA  virith  respect  to  this  process. 
No  substantive  changes  have  been  made 
in  the  requirements. 

Section  953.303 — Housing  rating 
category,  section  953.304 — Conununity. 
facilities  rating  category,  and  section 
953.305 — Economic  development  rating 
category.  These  three  sections  have  been 
consolidated  into  two  new  sections 
S  953.303 —  Project  specific  threshold 
requirements  and  S  953.304 — Project 
rating  categories.  This  consolidation 
priKsss  did  not  involve  or  include  any 
substantial  changes  in  requirements.  It 
however  is  to  be  noted  that  independent 
of  this  consolidation,  changes  were 
made  which  affect  project  specific 
threshold  requirements  for  economic 
development  projects.  The  threshold 
requirement  that  "an  applicant  shall 
demonstrate  the  need  for  grant 
assistance  by  providing  documentation 
to  support  a  determination  that  the 
assistance  is  appropriate  to  implement 
an  economic  development  project"  has 
been  deleted.  This  requirement  has 
proven  to  be  an  uimecessary 
complication  for  potential  applicants  for 
assistance. 

One  of  the  two  remaining  threshold 
requirements  for  economic  development 
projects,  i.e.,  that  an  analysis 
demonstrates  that  public  benefit 
commensurate  with  the  assistance 
requested  can  reasonably  be  expected, 
has  been  expanded  in  scope  and 


revised.  The  expansion/revision  of  this 
threshold  was  done  to  state  this 
requirement  in  a  manner  consistent 
with  the  objectives  for  the  evaluation 
and  selection  of  economic  development 
projects  which  were  set  forth  in  Section 
806  of  the  Housing  and  Community 
Development  Act  of  1992.  As  was 
indicated  in  the  Supplementary 
Information  section  of  the  January  5, 
1905  Pinal  Rule  and  guidelines  (24  CFR 
part  570),  that  rule  would  not  apply  to 
the  ICDBG  Program;  necessary 
compliance  with  the  requirements  of  the 
1992  Act  would  be  established  as  part 
of  a  fiiture  rule.  The  Department  has 
reviewed  the  need  to  establish  such 
compliance  as  part  of  a  future  rule  and 
has  determined  that  the  rating  criteria 
for  economic  development  projects  set 
forth  in  this  rule,  as  explained  and 
reified  in  all  future  NOFAs,  will  be 
adeqiiate  to  achieve  general  compliance 
with  the  guidelines  set  forth  in  the  1992 
Act. 

The  rating  requirements  for  economic 
development  projects  have  also  been 
dhangsd  to  include  a  rating  criterion 
"additional  considerations"  which  was 
inadvertantly  left  out  of  the  interim  rule. 

Section  953.304 — Funding  process. 
The  language  of  §  gS3.304(b)(2) 
(formerly  $  953.307(b)(2)]  has  been 
changed  to  delete  an  incorrect  reference 
to  24  C7R  part  SB  made  in  the  interim 
rule  and  to  more  concisely  state  the 
applicable  requirements  of  part  58. 

Section  953.305 — Program 
amendments.  The  language  of  this 
section  (formerly  $  953.308)  has  been 
changed  since  paragraph  (b)  of  this 
section  in  the  interim  rule  refimrenced 
application  component  requirements 
which  were  no  longer  speciHed 
anywhere  in  the  rule.  This  paragraph 
now  references  application  component 
requirements  now  specified  in  the 
NOFA.  In  addition,  this  paragraph  has 
been  revised  to  raise  the  dollar  amount 
of  a  prt)gram  amendment  request  which 
must  be  rated  from  $25,000  to  $100,000. 
This  change  is  consistent  with  the 
Departmental  policy  of  increasing 
program  flexibility  fm  clients  and 
customers  while  ensuring  compliance 
with  statutory  requirements  and 
congressional  intent. 

Section  953.306 — Public  services. 
This  section  has  been  deleted  since  it 
duplicates  the  language  in  %  9S3.201(e) 
— Public  services. 

Subpart  B— Imminent  Threat  Grants 

Section  953.401 — Application 
process.  Paragraph  (b)  of  this  section  has 
been  changed  since  the  interim  rule 
referenced  application  requirements 
which  were  no  longer  specified 
anywhere  in  the  rule.  This  paragraph 


now  indicates  that  the  form  and  content 
requirements  for  imminent  threat  grant 
applications  will  be  specified  in  the 
NOFA. 

Secdon  953.402 — Environmental 
review.  This  section  has  been 
eliminsted  and  the  language  of  the 
section  has  been  relocated  to  $  953.605 
(b). 

Section  953.402— Availability  of 
Funds.  This  section  (formerly  $953,403) 
has  been  changed  to  indicate  that  the 
amount  which  may  be  retained  by  HUD 
for  imminent  threat  grants  will  be 
determined  by  the  Assistant  Secretary.  It 
is  the  determination  of  the  Department 
that  this  discretion  will  provide  for 
necassaiy  flexibility.  The  amount  to  be 
retained  will  be  published  in  the  NOFA 
and  will  be  based  upon  an  antici[>ated 
level  of  demand  which  will  take  into 
considetBtion  historic  funding  levels 
and  other  relevant  tactois. 

Subpart  F— Onuit  Administration 

To  improve  the  ease  of  use  of  the 
ICDBG  rule  by  program  applicants  and 
grantees,  those  applicable  sections  of 
subpart  J  of  part  570 — Program 
Administration — have  been 
incorporated  into  subpart  F  of  the 
ICDBG  rule;  the  interim  rule 
incorporated  these  sections  by 
reference.  Section  570.508— PuUic 
access  to  program  records  and  Section 
570.509 — Grant  cloteoat  procedures 
have  been  Uicorporated  without 
substantial  modification  as  §953.507 
and  $953,508,  respectively. 

The  following  sections  or  provisions 
were  either  not  incorporatad  or  they 
were  incorporated  but  modified  as 
discussed  below. 

Section  570.500— DeBnitiona.  This 
section  has  not  been  incorporated.  The 
definition  of  program  income  applicable 
to  the  ICDBG  prt)gram  is  set  forth  in 
S  953.503.  As  discussed  above,  the 
definition  of  subredpient  is  set  forth  in 
$953.4. 

Section  570.501— Responsibility  for 
grant  administration.  This  section,  with 
sppropriate  modifications  to  meet  the 
requirements  of  the  ICDBG  program,  has 
been  incorporated  as  §953.500. 

Section  570.502— Applicability  of 
uniform  administrative  requirements. 
This  section,  with  the  following 
modifications,  has  been  incorporated 
into  $953,501. 

1.  Reference  to  the  program  income 
requirements  of  24  CFR  85.25  (as 
modified  by  S  953.503)  is  included  in 
S  053.501  as  paragraph  (7).  Reference  to 
this  section  of  part  85  is  not  included  in 
$  570.501  since  there  are  different 
statutory  program  income  requirements 
for  the  CDBG  program,  as  discussed 
above  in  the  response  to  the  comment 


submitted  regarding  these  requirements. 
Given  the  indusion  of  a  paragraph 
referencing  S  85.25,  the  numbisr  of 
paragraphs  in  §953.501  is  21  as 
compared  to  20  in  §  570.502. 

2.  The  language  of  paragraph  (a)(12) 
has  been  hicorporated  in 
$953.S01(a)(13)  and  additional  language 
has  been  added  so  that  the  alternatives 
to  the  payment  and  performance 
banding  requirements  of  §  85.36(b) 
which  are  acceptable  to  HUD  for  the 
ICDBG  program  are  stated.  These 
acceptable  alternatives  will  allow 
grantees  increased  flexibility  to 
adequately  ensure  performance  and 
paymmit  by  a  contractor  while  at  the 
same  time  allowing  the  grantee  to  more 
easily  meet  its  other  obligations  and 
responsibilities  under  the  rule. 

3.  The  language  of  paragraph  (a)(16) 
has  been  incorporated  in 

§  953.S01(a)(17)  and  has  been  added  to 
by  slating  the  starting  date  for  record 
retention  requirements. 

Section  570.504 — Program  income. 
This  section  has  not  been  incorporated 
in  §953.501. 

Section  570.505 — Records  to  be 
maintained.  This  section  has  been 
incorporated,  in  a  highly  modified  form, 
in  §  953.505.  Section  953.505  merely 
states  that  eech  grantee  shall  establish 
and  niiiintiitn  sufficient  records  to 
enable  HUD  to  determine  whether  or 
not  it  has  met  the  requirements  of  this 
part.  A  grantee  guidance  document 
which  will  recommend  specific  records 
to  be  maintained  will  be  issued  by  HUD 
in  the  near  future. 

Section  570.507— ReporU.  This 
section  has  been  incorporated,  in  a 
modified  form,  as  §  953.506.  The 
modifications  include  the  deletion  of 
inapplicable  performance  reporting 
requirements  and  the  relocation  to'this 
section  of  the  requirements  of 
$  953.700 — Reports  to  be  submitted  of 
the  interim  rule.  In  addition  to  this 
relocation,  specific  timing  requirements 
for  the  submission  of  the  status  and 
evaluation  reports  has  been  added. 

Section  570.510 — ^Traruforring 
projects  bom  urban  counties  to 
metropolitan  cities.  Section  570.513 — 
Lump  sum  drawdown  for  financing  of 
property  rehabilitation.  These  two 
sections  have  not  been  incorporated.  It 
is  to  be  noted  that  lump  sum 
drawdowns  are  authorized  under 
subsection  (h)  of  secUon  104  of  Title  I 
of  the  1974  Act.  This  subsection  was  not 
stated  in  section  913  of  the  National 
Affordable  Housing  Act  of  1990  as  being 
appbcable  to  the  CDBG  Program  for 
Indian  tribes. 

The  provisions  of  the  following 
sections  of  subpart  F  of  the  interim  rule 
(with  modifications  discussed  below) 


have  been  incorporated  Into  the  final 
rule  as  follows. 


Marimiris 

Fkialiria 

§961602— An*  aqpount  con- 

slrucfcn  — — 

|963J03-*idian  pmfeience ... 
1 953.506— Pnvam  inooma  ... 

see&fio 

Sg63Ji03 

The  following  modificatians  have 
been  made  to  these  sections. 

Force  account  construction— The  last 
sentence  in  paragraph  (a)  ragaiding  Um 
approval  of  aheinative  requiieinants  in 
lieu  of  bonding  has  been  deleted.  As 
discussed  above,  acceptable  alternatives 
to  performance  and  payment  bonding 
are  aat  forth  in  $953.501(a)(13). 

Indian  preference — This  section  has 
bean  revised  in  the  following  ways. 

1.  Inaccuracies  in  certain  referenced 
definitions  in  the  interim  rule  have  been 
corracted. 

2.  A  definition  of  "Indian"  aa  this 
word  is  defined  in  the  Indian  Self- 
Delermination  and  Education 
Assistance  Act  (25  U.S.C  450  b)  has 
been  included. 

3.  Paragraph  (e).  Additional  Indian 
preference  requirements  is  being  deleted 
since  its  provisions  have  never  been 
used  and,  upon  analysis,  it  did  not 
appear  to  be  meaningful  or  necessary. 

4.  A  new  paragraph  (e)  Complaint 
procedures  in  whlcn  the  spedfic 
process  to  be  followed  is  clarified  end 
in  which  the  grantee  is  identified  as  the 
final  arbiter  has  been  added. 

Program  jncome— The  basis  for  the 
changes  to  this  section  and  the  changes 
themselves  are  addressed  above  in  the 
section  Specific  Comirtents. 

Subpart  G — Other  Propam 
Requirements 

In  §  953.600  of  the  interim  rule  it  is 
stated  that  the  following  requirements  of 
24  CFR  Part  570,  subpart  K  apply  to 
grants  under  the  ICDBG  Pro-am: 
§  STaeOS—Natianal  Flood  fnniniiica  - 


$  570.608 — Lead-baaed  paint 
5  570.609 — Use  of  debarred,  suspended  or 
ineligible  controctors  or  subrecipients 
§  570.610 — Uniform  administrative  cost 
principles 

A  review  of  these  requirements  with 
the  intent  of  incorporating  them  in  their 
entirety  into  the  ICDBG  rule  resulted  in 
the  following  determinations. 

Section  570.605 — National  Hood 
insurarKS  program.  This  section  was  not 
incorporated  into  the  final  rule  since  it 
duplicates  the  requirements  of  24  CFR 
58.6(a)  in  which  grantee  responsibilities 
under  the  Flood  Disaster  Protection  Act 
of  1973  (42  U.&C.  4001—4128)  are  set 
forth. 
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Section  570.608 — Lead-based  paint. 
The  language  of  this  section  was 
modiGfld  prior  to  incorporation  to 
reflect  the  current  policies  of  the 
Oepaitment.  The  modifications  were 
based  on  recammendalions  bom  HUD's 
Office  of  Lead-Based  Paint  Abatement 
and  Poisoning  Prevention.  These 
nquirements  are  set  forth  in  $  9S3.607. 
The  Department,  however,  has 
published  a  proposed  regulation  to 
implement  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  of  1992, 
Title  X  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
SSO).  The  June  7, 1996  regulation  will 
substantially  alter  the  lead-based  paint 
requirements  for  all  HUD  programs 
including  the  CDBG  Program  for  Indian 
Tribes  and  Alaska  Native  ViUagas. 

Section  S70.609 — Use  ofdebaned, 
suspended  or  ineligible  coatractois  or 
sulnecipients.  It  was  detennined  that 
the  incorporation  of  this  section  would 
not  be  completely  appropriate  without 
significant  modifications.  Instead  of 
modifying  this  section  so  that  its 
provisions  better  fit  the  ICOBG  Program, 
the  provisions  and  requiiemaats  from 
the  Indian  HOME  Program  regulations 
which  address  these  responsibilitias 
will  be  incorporated  into  the  final  rule 
since  the  requirements  for  both 
programs  ore  the  same.  Therefore,  the 
requirements  which  govern  the  use  of 
debarred,  suspended  or  ineligible 
contractors  or  subredpients  in  the  final 
rule  (now  S  9S3.608)  are  the  same  as 
those  for  the  Indian  HOME  Program. 

Section  570.610— Uniform 
administrative  cost  principles.  This 
section  was  not  incorporated  into  the 
final  rule.  It  was  determined  that  it 
duplicated  the  requirements  set  forth  in 
§  953.501 — Applicability  of  unifoan 
administTotive  requirentents  and  cost 
principles. 

Section  953.602— Relocation  and  real 
property  acquisition.  The  language  of 
this  section  was  revised  to  reflect 
currant  policies  and  terminology  used 
by  the  Department  with  respect  to 
relocation  and  real  property  acquisition 
activities  related  to  or  funded  by 
programs  under  the  Act 

Section  953.605 — Environment.  This 
section  was  revised  to  explicitly 
reference  the  flood  insurance,  coastal 
barrier  resource  and  airport  clear  zone 
requirements  found  at  24  CFR  58.6  and 
to  corrsctly  identify  the  tiUe  of  24  C7R 
part  M. 

Section  953.606— Conflict  of  interest. 
The  references  in  subsection  (a)  to  the 
applicability  of  OMB  Circular  A-110 
have  been  deleted  and  replaced  with  a 
reference  to  24  CFR  84.42;  part  84  has 
superseded  OMB  Qrcular  A-1 10. 


Subpart  H— Program  Performance 

Section  953.700 — Reports  to  be 
submitted  by  grantee.  As  staled  above, 
reporting  requirements  for  ICDBC 
grantees  have  been  consolidated  under 
$953,507.  With  the  deletion  of  this 
section,  all  subsequent  sections  in  this 
subpart  have  been  re-ntmibered. 

Section  953.701 — Corrective  and 
remedial  actions.  Paragraph  (b)(3)  of  this 
section  (formerly  §953.702)  has  been 
deleted  since  certifications  of 
compliance  are  no  longer  used  in  the 
ICDBG  program. 

dbarMatttra 

Executive  Order  12866 

This  final  rule  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866  on 
Regulatory  Plaiming  and  Review,  issued 
by  the  President  on  September  30, 1993. 
Ajoy  changes  made  in  this  final  rule  as 
a  result  of  that  review  are  dearly 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk.  Room  10276, 451  Seventh  Street 
SW.,  Washington,  DC 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environmant  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  when  the  )uly  27. 1994  interim 
rule  was  issued.  Because  no  significant 
changes  have  been  made  that  would 
pertain  to  the  environment,  that  finding 
applies  to  this  final  rule.  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clerk  at  the  above  address. 

Regulatory  Flexibility 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (S  U.S.C 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
establishes  criteria  for  funding  eligible 
grantees  among  Indian  TrifaesA'illages 
and  Has  no  impact  on  Small  entities. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  Section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  substantial 
direct  eflects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  govenunant  and  the 


States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  While  the  rule  has  some  direct 
effects  on  States  and  political 
subdivisions,  those  effects  are  limited  to 
direct  implementation  of  instructions 
contained  in  statutes  governing  the 
grant  program.  Given  the  lack  of 
discretion  in  the  Department  to  rebain 
from  implementing  these  statutory 
instructions,  further  analysis  of 
federalism  concerns  would  aaive  no 
useful  purpose. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  would  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order. 

Catalog  of  Federal  Domestic  Assistance 

The  Citslog  of  Federal  Domastic 
Assistance  program  oumber  is  14.862. 

Liat  ofSufaiacta  ia  24  OV  Part  953 

Alaska,  Community  development 
block  grants.  Grant  programs — housing 
and  community  development,  Indians, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  Part  953  is 
revised  to  read  as  follows: 

PART  963— COMMUNITY 
DEVELOPMENT  BLOCK  OfUKTS  FOR 
MOIAN  TRIBES  AND  ALASKA  NATIVE 
VILLAQES 

Sac. 

953.1  Applicability  and  KOpe. 

953.2  Pn^ram  objective. 

953.3  Natiira  of  program. 

953.4  Definltioiu. 

553.5  Bubble  appllcanU. 

953.6  Waivers. 

Sulipaft  B— AHoealion  of  Funde 

953.100  General 

953.101  Area  ONAP  allocation  of  fiinds. 

953.102  Use  of  recaptured  and  unawarded 
fimds. 

Subpart  C—BlgMa  Ae««Maa 

953.200  General  policies. 

953.201  Basic  eligible  actlvltiea. 

953.202  Eligible  rehabilitation  and 
preservation  activities. 

953.203  Special  economic  development 
activities. 

953.204  Special  activities  by  Community- 
Based  Development  Organizatiaas 
(CBDOsl. 
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953.205  EligltUe  planning,  urban 
envinsomental  design  and  policy- 
planning-manBgemeDt-capacity  building 
activities. 

953.206  Program  administration  costs. 

963.207  ineligible  activities. 

953.208  Criteria  for  complisnce  with  the 
primary  objective. 

Subpart  D— Slng^  Purpeaa  Qranl    . 
Appiktlen  and  Oelactloo  Proceaa 

953.300  Application  requirements. 

953.301  Selection  process. 

953.302  Project  (pacific  threshold 
requirements. 

953.303  Project  rating  categories. 

953.304  Funding  process. 

953.305  Program  smendments. 

Subpart  E-lnininant  TImal  OiaMi 

953.400  Criteria  br  funding. 

953.401  Application  pcocass. 

953.402  Availability  of  fimds. 

Subpart  F— Grant  AdminiaMlai 

953.500  Responsibility  Ibr  grant 
administration. 

953.501  Applicability  of  unifcnn 
administrative  requirements  and  cost 
priociplea. 

953.502  Agreements  with  lubrscipienls. 

953.503  Program  income. 

953.504  Use  of  reel  property. 

953.505  Itecords  to  be  maintained. 

953.506  Itepoits. 

953.507  Public  access  to  pragram  records. 

953.508  Grant  cloaeout  procedures. 

953.509  Force  account  construction. 

953.510  Indian  preference  requirements. 

953.511  Use  of  escrow  accounts  for 
rehabilitation  of  privately  owned 
residential  property. 

Subparl  Q—Odiar  Program  Requlramenta 

953.600  Constitutional  prohibition. 

953.601  Nondiscrimination. 

953.602  Itolocation  and  real  property 
acquisition. 

953.603  tatxir  standards. 

953.604  Citizen  participation. 

953.605  Environment 

953.606  Conflict  of  interest. 

953.607  Lead-beasd  paint. 
953.606    Debarment  and  suspensioo. 

Subpart  1 1    Piuyiaiii  Pertoraianoe 

953.700  Review  of  grantae'spofonnance. 

953.701  Corrective  and  remedial  actions. 

953.702  Reduction  or  witiuirawal  of  grant. 

953.703  Other  lemediaa  for  ooocom^iance. 
Ai^herity:  42  U.S.C  3S35(d)  and  5301  at 

seg. 

Subpart  A— Oanaral  ProvMofis 

|961w1    AppNcaMltyandaeapa. 
The  policies  and  praceduies 
described  in  this  part  apply  to  gtanls  to 
eligible  applicants  imder  the 
Conunimity  Development  Block  Grant 
(CDBG)  program  for  Indian  tribes  and 
Alaska  native  villages. 

f  968.2    Progmn  obJaoSva. 

The  primary  objective  of  the  Indian 
CDBG  (ICDBG)  Program  and  of  the 


community  development  program  of 
eech  grantee  covered  under  the  Act  is 
the  development  of  viable  Indian  and 
Alaska  native  communities,  includitig 
decent  housing,  a  suitable  living 
environment,  and  economic 
oppoituniUes,  principally  for  persona  of 
low  and  moderate  income.  The  Federal 
assistance  provided  in  this  part  is  not  to 
be  used  to  reduce  substantially  the 
amount  of  tribal  financial  support  for 
community  development  activities 
below  the  level  of  such  support  before 
the  availability  of  this  assistance. 

-ISSU    Nature dproorain. 

The  selection  of  single  purpose 
grantees  under  subpart  B  of  this  part  is 
competitive  in  nature.  Therefore, 
selection  of  grantees  for  funds  will 
reflect  consideration  of  the  relative 
adequacy  of  applications  in  addressing 
tribally  determined  need.  The  selection 
of  grantees  of  imminent  threat  grants 
under  the  provisions  of  subpart  B  of  this 
part  is  not  competitive  in  nature. 
However,  applicants  for  funding  imder 
either  subpart  must  have  the 
administrative  capacity  to  imdeitake  the 
commimity  development  activities 
propoeed,  including  the  systems  of 
internal  control  necessary  to  administer 
these  activities  effectively  without 
baud,  waste,  or  miamauagemant. 

1161.4    DaSnMcna. 

Act  means  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301  et  sea.) 

Area  ONAPs  mean  die  HUD  Offices  of 
Native  American  Programs  having  field 
office  responsibility  for  the  ICDBG 
Program. 

Assistant  Secretary  meens  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Buildings  for  the  general  conduct  of 
government  mean  office  buildings  and 
other  facilities  in  which  the  legislative, 
judicial  or  general  administrative  aflaira 
of  the  government  are  conducted.  This 
ten%doas  not  include  such  facilities  as 
neighborhood  service  centera  or  special 
purpose  buildings  located  in  low  and 
moderate  income  areas  that  house 
various  non-legislative  functions  or 
services  provided  by  the  government  at 
decentralized  locations. 

Chief  executive  officer  meens  the 
.  elected  official  or  legally  designated 
official  who  has  the  prims  responsibility 
for  the  conduct  of  the  afTiiirs  of  an 
Indian  tribe  or  Alaska  native  village. 

Eligible  Indian  population  means  the 
most  accurate  and  uniform  population 
data  available  from  data  compiled  and 
published  by  the  United  States  Bureau 
of  the  Census  available  from  the  latest 
census  referable  to  the  same  point  or 


period  of  time  for  Indian  tribes  and 
Alaska  native  villages  eligible  under  this 
part. 

Extent  of  overcrowded  housing  means 
the  number  of  housing  units  with  1.01 
or  more  peraons  per  ttMm,  besad  on  data 
compiled  and  published  by  the  United 
States  Bureau  of  the  Census  aval  labia 
from  the  latest  census  referable  to  the 
same  point  or  period  of  time. 

Extent  of  poverty  meens  the  number 
of  persons  whose  incomes  are  below  the 
poverty  level,  based  on  data  compiled 
and  published  by  the  United  States 
Bureau  of  the  Census  referable  to  tha 
same  point  or  period  in  time  and  tha 
latest  reports  from  the  Office  of 
Mananment  and  Budget 

HuE>  means  the  Depaitmeol  of 
Housing  and  Urban  Development 

fCDBCPropam  means  the  Indian 
Community  Development  Block  Grant 


Identified  service  area  means: 

(1)  A  geographic  location  within  tha 
juri«liction  of  a  tribe  (but  not  the  entire 
jurisdiction)  designated  in 
comprehensive  plans,  ordinances,  or 
other  tribal  documents  as  a  servioe  area: 

(2)  The  Bureau  of  Indian  Affairs  (BIA) 
service  area,  includingresidents  of  anas 
outside  the  geographic  jurisdiction  of 
the  tribe;  or 

(3)  The  entire  area  under  the 
jurisdiction  of  a  tribe  which  has  a 
population  of  membera  of  imder  10,000. 

Imminent  threat  means  a  problem 
which  if  unresolved  or  not  addressed 
will  have  an  immediate  negative  impact 
on  public  health  or  safety. 

Low  and  moderate  income  beneficiary 
means  a  femily,  household,  or 
individual  whose  income  does  not 
escceed  60  percent  of  the  median  income 
for  the  ares,  as  determined  by  HUD, 
with  adjustments  for  smaller  and  larger 
households  or  families.  However,  HUD 
may  establish  income  ceilings  higher  or 
lower  than  80  percent  of  the  median  for 
the  area  on  the  basis  of  HUD's  findings 
that  such  variations  are  necessary 
because  of  unusually  high  or  low 
household  or  family  itKXjmes.  In 
reporting  income  levels  to  HUD,  the 
applicant  must  include  and  identify  the 
dMributions  of  tribsl  or  village  income 
to  bmilies,  households,  or  individuals. 

Microenterprise  means  a  business  that 
has  five  or  fewer  employees,  one  or 
more  of  whom  owns  the  enterprise. 

Secretary  means  the  Secretary  of 
HUD. 

Small  business  means  a  business  that 
meets  the  criteria  set  forth  in  section 
3(a)  of  the  Small  Business  Act  (IS  U.S.C. 
631,636.  and  637). 

Subrecipient  means  a  public  or 
private  nonprofit  agency,  authority  or 
orgairization,  or  a  for-profit  entity 
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'    described  in  §  953.201(0),  receiving 
ICDBG  funds  from  the  grantee  or 
another  subiedpient  to  undertake 
activities  eligible  for  assistance  under 

-    subpart  C  of  this  part.  The  term 
excludes  a  CBDO  receiving  KX>BG 
funds  Irom  the  grantee  under  the 
authority  of  §  953.204,  unless  the 
grantee  explicitly  designates  it  as  a 
subrecipient.  The  term  does  not  include 
contractors  providing  supplies. 
equipment,  construction  or  services 
subject  to  the  procurement  requirements 
in  24  CFR  85.36  or  in  24  CFR  Part  84, 
as  applicable. 

Tribal  government.  Tribal  governing 
body  or  Tribal  council  means  the 
governing  body  of  an  Indian  tiibe  or 
Alaska  native  village  as  recognixed  by 
the  Bureeu  of  Indian  Affairs. 

Tribal  resolution  meens  the  fionnal 
manner  in  which  the  tribal  government 
expresses  its  legislative  will  in 
accordance  with  its  organic  documents. 
In  the  afaaence  of  such  organic 
documents,  a  written  expression 
adopted  pursuant  to  tribal  practices  will 
be  acceptable. 

URA  means  the  Uniform  Relocation 
and  Real  Property  Acquisition  Policies 
Act  of  1970,  as  amended  (42  U.S.C  4601 
et.  se<j.). 

(a)  Eligihle  appUcants  are  any  Indian 
tribe,  band,  group,  or  nation,  including 
Alaska  Indians,  Aleuts,  and  Eskimos, 
and  any  Alaska  native  village  of  the 
United  States  which  is  considered  an 
eligible  recipient  under  Title  I  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C 
450)  or  which  had  been  an  eligible 
recipient  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (31  U.S.C 
1221).  Eligible  recipients  under  the 
Indian  Self-Determination  and 
Education  Assistance  Act  will  be 
determined  by  the  Bureau  of  Indian 
Affairs  and  eligible  recipients  under  the 
Stale  and  Local  Fiscal  Assistance  Act  of 
1972  are  those  that  have  been 
determined  eligible  by  the  Department 
of  Treasury.  OHice  of  Revenue  Sharing. 

(b)  Tribal  organizations  which  are 
eligible  under  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  may  apply  on  behalf  of 
any  Indian  tribe,  band,  group,  nation,  or 
Alaska  native  village  eligible  under  that 
act  for  funds  under  this  part  when  one 
or  more  of  these  entities  have 
authorized  the  tribal  organizalioo  to  do 
so  through  concurring  resolutions.  Such 
resolutions  must  accompany  the 
application  for  funding.  Eligible  tribal 
organizations  under  Title  I  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  will  be  determined  by 


the  Bureau  of  Indian  Afbirs  or  the 
Indian  Heelth  Service,  as  appropriate. 

(c)  To  apply  for  funding  in  a  given 
fiscal  year,  an  applicant  must  be  eligible 
as  an  Indian  tribe  or  Alaska  native 
village,  as  provided  in  paragraph  (a)  of 
this  section,  or  as  a  Tribal  organization, 
as  provided  in  paragraph  (b)  of  this 
section,  by  the  application  submission 
date. 

[Approved  by  the  OfBca  of  Managetneot  and 
Budget  under  control  aujuber  2577-0191) 

tM3.6    Wrivw*. 

Upon  determination  of  good  causa, 
HUD  may  waive  any  provision  of  this 
port  not  required  by  statute.  Each  waiver 
must  be  in  writing  and  must  be 
supported  by  documentaHon  of  the 
pntinent  bets  and  grounds. 

Subpart  B— AHocaOon  of  Funds 


ft83.1t)0 

(a)  7>pes  of  grants.  Two  type*  of 
grants  are  available  under  the  Indian 
CDBG  Program. 

(1)  Single  purpose  grants  provide 
funds  for  one  or  more  single  purpose 
projects  consisting  of  an  activity  or  set 
of  activities  designed  to  meet  a  specific 
commimity  development  need.  This 
type  of  grant  is  awarded  through 
competition  with  other  single  purpose 
projects. 

(2)  Imminent  threat  grants  alleviate  an 
imminent  threat  to  public  health  or 
safety  that  requires  immediate 
lesolution.  This  type  of  grant  is  awarded 
only  after  an  Area  ONAP  determines 
that  suchconditions  exist  and  if  funds 
are  available  for  such  grants. 

(b)  Size  of  grants. — (1)  Ceilings.  Each 
Area  ONAP  may  recommend  grant 
ceilings  for  single  purpose  grant 
applications.  Single  purpose  grant 
ceilings  for  each  Area  ON.\P  shall  be 
established  in  the  NOFA  (Notice  of 
Funding  Availability). 

(2)  Individual  grant  amounts.  An  Area 
ONAP  may  approve  e  grant  amount  less 
than  the  amount  requested.  In  doing  so, 
the  Area  ONAP  may  take  into  account 
the  size  of  the  applicant,  the  level  of 
demand,  the  scale  of  the  activity 
proposed  relative  to  need  and 
operational  capacity,  the  number  of 
persons  to  be  served,  the  amount  of 
funds  required  to  achieve  project 
objectives  and  the  administrative 
capacity  of  the  applicant  to  complete 
the  activities  in  a  timely  matmer. 

f9S3.101    AreaCMAPallocallonoltunds. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  funds  will  be 
allocated  to  the  Area  ONAPs 
responsible  for  the  program  on  the 
following  basis: 


(1)  Each  Area  ONAP  will  be  allocated 
$1,000,000  as  a  base  amount,  to  which 
will  be  added  a  formula  share  of  the 
balance  of  the  ICDBG  Program  fimds,  as 
provided  in  paragraph  (b)(2)  of  this 
section. 

(2)  The  amount  remaining  after  the 
base  amount  is  allocated  and  any 
amount  retained  by  the  Headquarters     - 
ONAP  to  fund  imminent  threat  grants 
pursuant  to  the  provisions  of  §  953.402 
is  subtracted,  will  be  allocated  to  each 
Area  ONAP  based  on  the  most  recent 
data  complied  and  published  by  the 
United  States  Bureau  of  the  Census 
referable  to  the  same  point  or  period  in 
time,  as  follows: 

(1)  Forty  percent  (40%)  of  the  funds 
will  be  allocated  based  upon  each  Area 
ONAP'a  share  of  the  total  eligible  Indian 
population: 

Cii)  Forty  percent  (40%)  of  the  funds 
will  be  allocated  based  upon  each  Area 
ONAP's  share  of  the  total  extent  of 
poverty  among  the  eligible  Indian 
population;  and 

(ili)  Twenty  percent  (20%)  of  the 
funds  will  be  allocated  besed  upon  each 
Area  ONAP's  share  of  the  total  extent  of 
overtsowded  housing  among  the  eligible 
Indian  population. 

(b)  HUD  will  use  other  criteria  to 
determine  an  allocation  formula  for 
distributing  funds  to  the  Area  ONAPs  if 
funds  are  set  aside  by  statute  for  a 
sped  Tic  purpose  in  any  fiscal  year  if  it 
is  determined  that  the  formula  in 
paragraph  (a)  of  this  section  is 
inappropriate  to  accomplish  the 
purpose.  HUD  will  use  other  criteria  if 
it  is  determined  that,  based  on  a  limited 
appropriation  of  funds,  the  use  of  the 
formula  in  paragraph  (a)  of  this  section 
is  inappropriate  to  obtain  an  equitable 
allocation  of  funds. 

(c)  Data  used  for  the  allocation  of 
funds  will  be  based  upon  the  Indian 
population  of  those  tribes  and  villages 
that  are  determined  to  be  eligible  ninety 
(90)  days  before  the  begiiming  of  each 
fiscal  year. 

f96S.102    UMOfrtoipluradaKl 
un— rdad  tunda. 

(a)  The  Assistant  Secretary  will 
determine  on  a  case-by-case  basis  the 
use  of  grant  funds  which  are: 

(1)  Recaphjred  by  HUD  under  the 
provisions  of  §  953.703  or  S  953.704; 

(2)  Recaptured  by  HUD  at  the  lime  of 
the  closeout  of  a  program;  or 

(3)  Unawarded  after  the  completion 
by  an  Area  ONAP  of  a  funding 
competition. 

(b)  The  recaptured  or  unawarded 
funds  will  remain  with  the  Area  ONAP 
to  which  they  were  origiimlly  allocated 
unless  the  Assistant  Secretary 
determines  that  there  is  an  overriding 
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reason  to  ledistrihute  these  funds 
outside  of  the  Area  ONAP's  jurisdiction. 
The  recaptured  funds  may  be  used  to 
fund  the  highest  ranking  unfunded 
project  bom  the  most  recant  funding 
competition,  en  imminent  threat,  or 
other  uses.  Unawarded  funds  may  be 
used  to  fund  en  imminent  threat  or 
other  uses. 

Sulipart  C-EigMa  AdMHN 

|f6*,XM    OMMfUpallctaa. 

An  activity  may  be  aasiitad  In  whole 
or  in  part  with  KDBG  iimda  only  if  the 
activity  masts  the  oUgibiUty 
raquiramantsofaactiao  llJSof  the  Ad 
Mftutbar  defined  in  this  subpart  and  if 
tbeciiterU  forcompUancs  with  the 
primary  objactive  of  the  Act  oat  forth 
under  $853,206  have  bean  met  The 
raqaireinaau  for  oompllanoa  with  the 
primary  obtactive  of  the  Act  do  not 
apply  to  imminent  threat  grants  hmded 
undw  subpart  E  of  this  port. 

ICDBG  fund*  may  be  used  (or  the 
ibUowdngactivitias: 

(a)  AcquitilioB.  Aoquioitian  in  whole 
or  in  pert  by  the  grantee,  or  other  public 
or  private  nonprofit  entity,  by  purchaoe, 
Iffi^term  laeae,  donation,  or  otherwioe, 
of  leal  property  (incliHling  air  rights, 
water  rights,  rights-of-way,  easements, 
and  othCT  Intsraota  thoein)  for  any 
public  purpose,  subject  to  the 
Umitationa  of  S  953.207. 

(b)  Disposition.  Disposition,  through 
sole,  lease,  donation,  or  otherwise,  of 
any  leol  property  acquired  with  ICDBG 
funds  or  its  ratantion  for  public 
purpoaas,  including  raeaonahle  costs  of 
temporarily  managing  such  property  or 
property  acquired  under  urban  renewal, 
provided  that  the  proceeds  from  any 
such  disposition  shall  be  program 
income  subject  to  the  requirements  set 
forth  in  $953,503. 

(c)  Public  facilities  and 
improvements.  Acquisition, 
construction,  reconstruction, 
rehabilitation  or  installation  of  public 
fiadlities  and  improvements,  except  as 
provided  in  S  953.207(8),  carried  out  by 
the  grantee  or  other  public  or  private 
nonprofit  entities.  In  luidertaking  such 
activities,  design  features  and 
improvements  which  promote  energy 
efficiency  may  be  included.  (However, 
activities  under  this  paragraph  may  be 
directed  to  the  removal  of  material  and 
architectural  barriers  that  restrict  the 
mobility  and  accessibility  of  elderly  or 
severely  disabled  persons  to  publicly 
ovnied  and  privately  owned  buildings, 
facilities,  and  improvements  including 
those  provided  for  in  S953.207(a)(l).| 
Such  activities  may  also  include  the 


execution  of  architecture!  design 
features,  and  similar  treatments 
intended  to  enhance  the  aestiieUc 
quality  of  bdUties  and  improvements 
recaiving  ICIfflG  assistance.  Facilities 
designed  for  use  in  providing  shelter  for 
persons  having  special  needs  are 
considsted  public  bcilities  and  not 
subject  to  the  prohibition  of  new 
housing  construction  described  in 
S  9S3.207(bX3).  Such  fadlittes  include 
shelters  for  tin  homeless;  convaleacant 
homas;  hospitals,  nursing  homss; 
battered  spouse  dieltsrs;  halfway  houses 
for  run-away  children,  drug  oSmders  or 
parolees;  group  harass  for  mentally 
retarded  persons  and  temporary  housing 
for  dioaster  victims.  In  certain  coaes, 
nonprofit  entities  and  subredpients 
induding  those  specified  in  $053,204 
may  aoquirs  title  to  public  hdlitiss. 
When  nch  bdtttias  are  owned  by 
nonprofit  entities  or  subredpients,  they 
shall  be  operated  so  as  to  be  open  for 
use  by  the  general  public  during  all 
normal  hours  of  operation.  Public 
{■dliUss  and  improvamants  eligihle  for 
asslst«nf»  under  this  paramaph  (c)  are 
subjsd  to  the  following  polides  in 
paragraphs  (cKD  through  (cX3)  of  this 
sscUon: 

(1)  Special  policies  governing 
facilities.  The  following  spedsl  polidea 
apply  to: 

U)  Facilities  containing  both  eligible 
Jfid  ineligible  uses.  A  public  bdlity 
'Mherwise  eligible  for  sssistanos  imder 
the  KDBG  program  may  be  provided 
with  KDBG  iiinds  even  if  it  is  pert  of 
a  multiple  use  building  contaiiiing 
ineligible  uses,  if: 

(A)  The  bdlity  which  is  otherwise 
eligible  snd  proposed  for  assistanoe  will 
occupy  a  dosigiiatad  and  discrete  oree 
wlthhi  the  larger  fodli^  and 

(B)  The  grantee  can  determine  the 
costs  attributable  to  the  facility 
propoeed  for  assistance  as  separate  and 
distind  bom  the  overall  costs  of  the 
multiple-use  building  and/or  facility. 
Allowable  costs  are  limited  to  those 
attributable  to  the  eligible  portion  of  the 
biuldlng  or  Eidlity. 

(ii)  Equipment  purchase.  As  stated  in 
S9S3.207(b)(l],  the  purchase  of 
equipment  with  ICDBC  funds  is 
generally  Ineligible.  However,  the 
purchase  of  constnsdion  equipment  for 
use  as  part  of  a  solid  waste  bdlity  is 
eligible.  In  eddiUon,  the  purchase  of  fire 
protection  equipment  is  considered  to 
be  an  integral  part  of  a  public  bdlity, 
and,  therefore,  the  puitniaae  of  such 
equipment  is  also  eligible. 

{2)  Fees  for  use  of  facilities. 
Reasonable  fees  may  be  charged  for  the 
use  of  Uie  fodlities  assisted  with  ICDBG 
funds,  but  charges  such  as  excessive 
membership  fees,  which  will  have  the 


efiied  of  precluding  low  and  modorata 
income  persons  frmn  using  the  fadlities, 
are  not  permitted. 

(3)  Special  assessment*  under  the 
ICDBG  program.  The  following  polides 
relate  to  spedal  assessments  under  the 
KDBG  program: 

(1)  Definition  of  special  assessment 
The  term  special  assessment  means  the 
raoovery  of  the  capital  costs  of  s  pubUc 
improvement,  sucn  ss  streets,  wster  or 
sewer  lines,  curbs,  and  gutters,  through 
a  foe  or  charge  levied  or  filed  as  a  lien 
against  s  paroal  of  real  estate  as  s  dirsd 
result  of  boiefit  derived  from  the 
installation  of  a  public  Impiuvemant  or 
a  one-time  chaisa  made  as  a  conditian 
of  acosss  to  a  pu)llc  improvement  This 
term  does  not  relate  to  taxes,  or  the 
establishment  of  the  value  of  teal  estate 
idr  the  purpose  of  levying  real  astata, 
propetrty,  or  ad  valoram  taxBS,  and  does 
not  inchida  psciodic  diatgaa  based  on 
the  use  of  a  public  improvement,  such 
as  wster  or  sewer  user  chaigaa,  even  if 
such  diarges  inctode  the  lecunaiy  of  all 
or  some  portion  of  the  capital  coals  of 
the  public  improvement 

(iO  Special  nuesiments  to  rocover 
oopMaf  costs.  Where  KDBG  funds  are 
used  to  pay  all  or  pert  of  the  cost  of  a 
public  iroprovemant  spedal 
inaimiiiwiln  may  be  imposed  as  follows: 

(A)  Spedal  assessments  to  recover  the 
KmG  Wds  may  be  made  only  against 
properties  owned  and  occupied  by 
persons  not  of  low  and  mooerste 
income.  Such  assessments  constitute 
pKiiuam  Income. 

(B)  Spedal  asssssmants  to  recover  the 
lum-ICDBG  portion  may  be  made 
provided  that  ICDBG  fiinds  are  used  to 
pey  the  spedal  assessment  on  behalf  of 
all  properties  owned  and  oocupiad  by 
low  and  moderate  income  peiaons: 
except  that  ICDBG  funds  need  not  be 
used  to  pay  the  spedal  assessments  on 
behalf  of  properties  owned  and 
occupied  by  moderate  income  persons  if 
the  grantee  certifies  that  it  does  not  have 
sufficient  ICDBG  funds  to  pey  the 
assessments  in  behalf  of  all  of  the  low 
and  moderate  income  owner-occupant 
persons.  Funds  collected  through  such 
spedal  assessments  are  not  program 
incoma 

(lil)  Public  improvements  not  initially 
assisted  with  ICDBG  funds.  The 
payment  of  special  assessments  with 
ICDBG  funds  constitutes  ICDBG 
assistance  to  the  public  improvement. 
Therefore,  ICDBG  funds  may  be  used  to 
pay  spedal  assessments  provided: 

(A)  The  installation  of  the  public 
improvements  was  carried  out  in 
compliance  with  requiremenls 
applicable  to  adiviUee  assisted  under 
this  part  induding  environmental  end 
dUzen  participation  requirements;  and 
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(B)  The  installation  of  the  public 
improvenient  meets  a  criterion  far  the 
primary  objective  in  $953,208;  and, 

(C)  Ine  requirements  of 
$953.Z01(cH3)(ii))(B)  are  mat. 

(d)  aearance  activities.  Clearance, 
demoUtian,  and  removal  of  buildings 
and  improvements,  including 
movement  of  structures  to  other  sites. 
DemoUtian  of  HUD-assisted  housing 
units  may  be  undertaken  only  with  the 
prior  approval  of  HUD. 

(e)  Piiblic  services.  Provision  of  public 
services  (including  labor,  supplies, 
materials,  and  the  purchase  of  personal 
property  and  furnishings)  whicb  are 
oiiactad  toward  improvlag  the 
community's  public  services  and 
bdlities,  including  but  not  limited  to 
those  concerned  with  employment, 
crime  prevention,  child  care,  health, 
drug  souse,  education,  fair  housing 
counseling,  energy  consorvation, 
welbre  (but  excluding  the  wovision  of 
income  pwmenls  identifiaa  under 
S9S3.207(bM4)),  homebuyer 
downpayment  assistance  or  leGreaticmal 
needs.  To  be  eligible  for  ICDBG 
assistance,  a  public  service  must  be 
either  s  new  service,  or  a  quantifiable 
increase  in  the  level  of  an  existing 
service  above  that  which  has  been 
provided  by  or  on  behalf  of  the  grantee 
through  fimds  raised  by  the  gnntee,  or 
received  by  the  mntee  from  the  Federal 
government  in  the  twelve  calendar 
months  before  the  submission  of  the 
application  for  ICDBG  assistance.  (An 
exception  to  this  requirement  may  be 
made  if  HUD  detannines  that  any 
decieese  in  the  level  of  a  service  was  the 
result  of  events  not  within  the  control 
of  the  grantee.)  The  amount  of  iCSBG 
funds  used  for  public  services  shall  not 
exceed  15  percent  of  the  gtanL  Such 
projects  must  therefore  be  submitted 
with  one  or  more  other  projects,  which 
must  comprise  at  least  as  percent  of  the 
total  requested  ICDBG  grant  amount. 

(0  Interim  assistance.  (1)  The 
following  activities  may  be  undertaken 
on  an  interim  basis  in  areas  exhibiting 
objectively  determinable  signs  of 
ph)rsical  deterioration  where  the  grantee 
has  determined  that  immediate  action  is 
necessary  to  arrest  the  deterioration  and 
that  permanent  improvements  will  be 
carried  out  as  soon  as  practicable: 

(i)  The  repairing  of  streets,  sidewalks, 
parks,  playgrounds,  publicly  owned 
utilities,  and  public  buildings;  and 

(ii)  The  execution  of  special  garbage, 
trash,  and  debris  removal,  including 
neighborhood  cleanup  campaigns,  but 
not  the  regular  curbside  collection  of 
garbage  or  trash  in  an  orea. 

(2)  m  order  to  alleviate  emergency 
conditions  threatening  the  public  health 
and  safety  in  areas  where  the  chief 


executive  officer  of  the  grantee 
determines  that  such  an  emacgency 
condition  exists  and  requires  immediate 
resolution,  ICDBG  funds  may  be  used 
for: 

(i)  The  activities  specified  in 
paragraph  (0(1)  of  this  section,  except 
for  the  repair  of  parks  and  playgrounds; 

(ii)  The  clearance  of  streets,  including 
snow  removal  and  similar  activities;  and 

(ill)  The  improvement  of  private 
properties. 

(3)  All  activities  authorized  under 
paragraph  (f)(Z)  of  this  section  sre 
limited  to  the  extent  necessary  to 
alleviate  emergency  conditioru. 

(g)  Payment  of  non-Federal  share. 
Payment  of  the  non-Federal  share 
required  in  coiuisction  with  a  Federal 
grant-in-aid  program  undertaken  as  part 
of  KDBG  activities,  provided,  that  such 
payment  shall  be  limited  to  activities 
otherwise  eligible  and  in  compliance 
with  applicable  reqoiraments  under  this 
subpart. 

(h)  Relocation.  Relocation  payments 
and  other  assistanoe  for  permanently 
and  temporarily  relocated  individuals 
Camilies,  businssses,  nonprofit 
oiginizatiaos,  snd  farm  operationa 
where  the  assistanca  is: 

(1)  Raquiisd  under  the  piovisioas  of 
S  953.602  (b)  or  (c):  or 

(2)  Datermined  by  the  gnntee  to  be 
sppropriate  under  Qie  proviaions  of 
$9S3.602(d). 

(i)  Loss  of  rental  income.  Payments  to 
housing  owners  for  losses  of  rental 
income  incurred  in  holding,  fm 
temporary  periods,  housing  units  to  be 
used  for  the  relocation  of  individuals 
and  bmilies  displaced  by  program 
activities  assisted  under  this  part. 

(jj  Housing  services.  Housing  services, 
as  provided  in  section  105(a)(Zl)  of  the 
Housing  and  Community  Development 
Act  of  1974  |42  U.S.C.  5305(a)(21)|. 

(k)  Privately  owned  utilities.  ICDBG 
funds  nuy  be  used  to  acquire,  construct, 
reconstruct,  rehabilitate,  or  install  the 
distribution  lines  and  facilities  of 
privately  owned  utilities,  including  the 
placing  undei^ground  of  new  or  existing 
distribution  facilities  and  lines. 

(1)  The  provision  of  assistance  to 
facilitate  economic  development  (1) 
The  provision  of  assistance  either 
throu^  the  grantee  directly  or  through 
public  and  private  organizations, 
agencies,  aiid  other  subredpients 
(including  nonprofit  and  for-profit 
subtedpiants)  to  facilitate  economic 
development  by: 

(i)  Providing  credit  including,  but  not 
limited  to,  grants,  loans,  loan 
guarantees,  and  other  forms  of  financial 
support,  for  the  establishment, 
stabilization,  and  expansion  of 
microenterprises; 


(ii)  Providing  technical  assistance. 
advice,  and  business  support  services  to 
owners  of  microenterprises  and  persons 
developing  microenterprises;  and 

(iii)  Providing  general  support, 
including,  but  not  limited  to.  peer 
support  programs,  counseling,  child 
care,  transportation,  and  other  similar 
services,  to  owners  of  microenterprises 
and  persons  developing 
microenterprises. 

(2)  Services  provided  under  paragraph 
(1)(1)  of  this  section  shall  not  be  subject 
to  the  restrictions  on  public  services 
contained  in  S953.Z01(e). 

(3)  For  purposes  of  this  paragraph  (I), 
persons  aevmopirtg  microenterprises 
means  such- persona  who  have 
expressed  interest  and  who  are,  or  after 
an  initial  screening  process  are  expected 
to  be,  actively  woiUag  toward 
developing  businesses,  asdi  of  Mrhich  is 
expected  to  be  a  micioenteipriae  at  the 
time  it  is  formed. 

(m)  Technical  assistance.  Provision  of 
technical  assistance  to  public  or 
nonprofit  entities  to  increase  the 
capacity  of  such  entities  to  cany  out 
eligible  neighborhood  revitollzation  or 
economic  development  activitias. 
Capacity  building  for  private  or  public 
entities  (including  grantees)  for  other 
purposes  may  he  eUgible  as  a  planning 
coot  under  §953.205. 

(n)  Assistance  to  institutions  of  higher 
education.  Provision  of  assistance  by 
the  grantee  to  institutions  of  higher 
education  where  the  grantee  determines 
that  such  an  institution  has 
demonstrated  a  capacity  to  cany  out 
eligible  activities  under  this  subpart. 

(0)  Homeownership  assistance.  ICDBG 
funds  may  be  used  to  provide  direct 
homeownership  sssistance  to  low-  and 
moderate-income  households  to: 

(1)  Subsidize  interest  rates  and 
mortgage  principal  amounts  for  low-and 
moderate-income  homefauyers; 

(2)  Finance  the  acquisition  by  low- 
and  moderate-income  homebuyers  of 
housing  that  is  occupied  by  the 
homebuyera; 

(3)  Acquire  guaiantses  for  mortgage 
financing  obtained  by  low-and 
moderate-income  homebuyers  form 
private  leiulera  (except  that  ICDBG 
funds  may  not  be  used  to  guarantee 
such  mortgage  financing  directly,  and 
grantees  may  not  provide  such 
guarantees  directly); 

(4)  Provide  up  to  50  percent  of  any 
downpayment  required  from  a  low^nd 
moderate-income  homebuyer;  or 

(5)  Pay  reasonable  closing  costs 
(normally  associated  with  the  purchase 
of  a  home)  incurred  by  a  low-or 
moderate-income  homebuyer. 
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fa61.2ia    EHglMe  illHWallun  and 


(a)  Types  of  buildings  and 
improvements  eligible  for  rehabilitation 
or  reconstruction  assistance.  ICDBG 
funds  may  be  used  to  finance  the 
rehabilitation  of: 

(1)  Privately  owned  buildings  and 
improvements  for  residential  purposes; 
improvements  to  a  single-family 
residential  property  which  is  siso  used 
as  a  place  of  business,  which  are 
required  in  order  to  operate  the 
business,  need  not  be  considered  to  be 
rehabilitation  of  a  commercial  or 
industrial  building,  if  the  improvements 
also  provide  geiwral  benefit  to  the 
residential  occupants  of  the  buildirkg; 

(2)  l.ow-income  public  housing  and 
other  publicly  owned  residential 
buildiT>gs  and  improvements; 

(3)  Publicly  or  privately  owned 
commeEcial  or  industrial  buildings, 
except  that  the  rehabilitation  of  such 
buildings  owned  by  a  private  for-profit 
business  is  limited  to  improvements  to 
the  extariorof  the  building  and  the 
collection  of  code  violations  (further 
improvements  to  such  buildings  may  be 
imdertaken  pursuant  to  S9S3.203(fa)); 
and 

(4)  Nonprofitowned  nonresidential 
buildings  and  improvements  not  eligible 
under  S  953.201(c): 

(5)  Manufactured  housing  when  such 
housing  constitutes  part  of  the 
community's  permanent  bousing  stock. 

(b)  Types  of  assistance.  ICDBG  funds 
may  be  nsed  to  finance  the  following 
types  of  rehabilitation  or  reconstruction 
activities,  and  related  costs,  either 
singly,  or  in  combination,  through  the 
use  of  grants,  loans,  loan  guarantees, 
interest  supplements,  or  other  means  for 
buildings  and  improvements  described 
in  paragraph  (a)  of  this  section,  except 
that  rehabilitation  of  commercial  or 
industrial  buildings  is  limited  as 
described  in  paragraph  (a)(3)  of  this 
section. 

(1)  Assistance  to  private  individuals 
and  entities,  including  profit  making 
and  nonprofit  organizations,  to  acquire 
for  the  purpose  of  rehabilitation,  and  to 
rehabilitate  properties,  for  use  or  resale 
for  residential  purposes; 

(2)  Labor,  materials,  and  other  costs  of 
rehabilitation  of  properties,  including 
repair  directed  toward  an  accumulation 
of  defened  maintenance,  replacement  of 
principal  fixtures  and  components  of 
existing  structures,  installation  of 
security  devices,  including  smoke 
detsctora  and  dead  bolt  locks,  and 
renovation  through  alterations, 
additions  to,  or  enhancement  of  existing 
structures,  which  may  be  undertaken 
singly,  or  in  combination; 


(3)  Loans  for  refinancing  existing 
indebtedness  secured  by  a  property 
being  rehabilitated  with  ICDBC  funds  if 
such  financing  is  determined  by  the 
grantee  to  be  necessary  or  appropriate  to 
achieve  the  grantee's  community 
development  objectives; 

(4)  Improvements  to  increase  the 
efficient  use  of  energy  in  structures 
through  such  means  as  installation  of 
storm  windows  and  doors,  siding,  wall 
and  attic  insulation,  and  convsraion, 
modification,  or  replacement  of  heating 
and  cooUng  equipment,  including  the 
use  of  solar  energy  equipment; 

(5)  Improvements  to  increase  the 
efficient  use  of  water  through  such 
means  as  water  saving  faucets  and 
shower  heads  and  repair  of  water  Isaks; 

(6)  Cormection  of  residential 
structures  to  wster  distributioe  lines  or 
local  aewer  collection  lines; 

(7)  For  rehabilitation  carried  out  with 
ICDBC  funds,  costs  of: 

(i)  Initial  homeowner  warranty 
premiums; 

(ii)  Hazard  insurance  premiumst 
except  where  assistance  is  provided  in 
the  form  of  a  grant;  and 

(iii)  Flood  insurance  premiums  for 
properties  covered  by  the  Flood  Disaster 
Protection  Act  of  1973,  pursuant  to  24 
CFR  58.6(8). 

(iv)  Procedures  concerning  inspection 
and  testing  for  and  treatment  and 
abatement  of  defective  paint  surfeces 
and  lead-based  paint,  pureuant  to 
$953,607. 

(8)  Costs  of  acquiring  tools  to  be  lent  ' 
to  owners,  tenants,  and  othsn  who  will 
use  such  tools  to  cany  out 
rehabilitation; 

(9)  Rehabilitation  services,  such  as 
rehabilitation  counseling,  energy 
auditing,  preparation  of  work 
spedficstions,  loan  processing, 
inspections,  and  other  services  related 
to  assisting  owners,  tenants,  contractore, 
and  other  entities,  participating  or 
seeking  to  participate  in  rebabilitatioa 
activities  authorized  under  this  section; 

(10)  Improvements  designed  to 
remove  material  and  architectural 
barriers  that  restrict  the  mobility  and 
accessibility  of  elderly  or  severely 
disabled  persons  to  buildings  and 
improvements  eligible  for  assistance 
under  paragraph  (a)  of  this  section. 

(c)  Code  enforcement.  Code 
enforcement  in.  deteriorating  or 
deteriorated  areas  where  such 
enforcement  together  with  public  or 
private  improvements,  rehabilitation,  or 
services  to  be  provided,  may  be 
expected  to  arrest  the  decline  of  the 
area. 

(d)  Historic  preservation.  ICDBG 
funds  may  be  used  for  the  rehabilitation, 
pieservatioo  or  restoration  of  historic 


properties,  whether  publidy  or 
privately  owned.  Historic  properties  are 
those  sites  or  structures  that  are  eitlier 
lisued  in  or  eligibb  to  be  listed  in  the 
National  Register  of  Historic  Places, 
listed  in  a  State  or  local  inventory  of 
historic  places,  or  designated  as  a  State 
or  local  undmark  or  historic  distrid  by 
appropriate  law  or  ordinance.  Historic 
nieservaUon,  however,  is  not  authorixed 
for  buildings  for  the  general  condud  of 
govommenL 

(e)  Aenovnti'on  of  closed  buildings. 
ICDBG  funds  may  be  used  to  renonte 
closed  buildings,  such  as  closed  school 
buildings,  for  use  as  an  eligible  public 
bdlity  or  to  rehabiHtate  such  buildings 
for  housing. 


A  grantee  may  use  ICDBG  funds  for 
spedal  economic  development  activities 
in  addition  to  other  activities  authorized 
in  this  subpart  which  may  be  carried  out 
as  part  of  an  economic  development 
project  Spedal  activities  autborizsd 
under  this  section  do  not  indude 
assistanoa  for  the  construction  of  new 
housing.  Spedal  economic  development 
activities  indude: 

(a)  The  acquisition,  construction, 
recohstrudion,  rehabilitation  or 
installation  of  oommerdal  or  industrial 
buildings,  structures,  and  other  real 
property  equipment  and  improvements, 
induding  railroad  spurs  or  similar 
extensions.  Such  activities  may  be 
carried  out  by  the  grantee  or  public  or 
private  nonprofit  subredpients. 

(b)  The  provision  of  assistance  to  s 
private  for-profit  business,  including, 
but  not  limited  to,  grants,  loans,  loon 
guarantees,  interest  supplements, 
technical  assistance,  and  other  forms  of 
support,  for  any  activity  where  the 
assistanoe  is  necessary  or  appropriate  to 
carry  out  an  economic  development 
projed,  excluding  those  described  as 
ineligible  in  S  953.207(8).  In  order  to 
ensure  that  any  such  assistuice  does  not 
unduly  enrich  the  for-profit  business, 
the  grantee  shall  condud  an  analysis  to 
determine  that  the  amount  of  any 
financial  assistance  to  be  provided  is 
not  excessive,  taking  into  account  the 
actual  needs  of  the  business  in  making 
the  projed  finandally  feasible  and  the 
extent  of  public  benefit  expected  to  he 
derived  from  the  economic  development 
projed.  The  grantee  shall  document  dw 
analysis  as  well  as  any  fadon  it 
considered  in  nmking  its  determination 
that  the  assistance  is  necessary  or 
appropriate  to  carry  out  the  projed.  The 
requirement  for  making  such  a 
determination  applies  whether  the 
business  is  to  receive  assistance  froiii 
the  grantee  or  through  a  subredpient 
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(CBOO.). 

(a)  Eli^ble  activities.  The  grantee  may 
provide  ICDBG  funds  as  grants  or  loans 
to  any  CBDO  qualified  under  this 
section  to  carry  out  a  neighboriiood 
revitalization,  comniunity  economic 
development,  or  energy  conservation 
proiect.  The  funded  project  activities 
may  include  those  listed  as  eligible 
under  this  subpart,  and,  except  as 
described  in  penigraph  (b)  of  this 
section,  activities  not  othervrice  listed  as 
eligible  under  this  subpart.  For  purposes 
of  qualifying  as  a  project  under 
pangraphs  (aMD.  (aK21.  and  (aK3)  of 
this  section,  the  funded  activity  or 
activities  may  be  considered  either 
alone  or  in  concert  with  other  project 
activities  either  being  carried  out  or  for 
which  funding  has  been  committed.  For 
purposes  of  this  section: 

(1)  Neighborhood  revitalization 
project  includes  activities  of  suffident 
size  and  scope  to  have  an  imped  on  the 
decline  of  a  geographic  location  within 
the  jurisdiction  of  a  grantee  (but  not  the 
entire  jurisdiction)  designated  in 
comprehensive  plans,  ordinances,  or 
other  local  documents  as  a 
neighborhood,  village,  or  similar 
geographical  designation;  or  the  entire 
jurisdiction  of  a  grantee  which  is  under 
25,000  population: 

(2)  Community  economic 
development  project  includes  activities 
that  inoease  economic  opportunity, 
principally  for  persons  of  low-  and 
moderate-income,  or  that  stimulate  or 
retain  businesses  or  permanent  jobs, 
including  projects  llut  include  one  or 
more  such  activities  that  are  clearly 
needed  to  address  a  lack  of  affordable 
housing  accessible  to  existing  or 
planned  jobs; 

(3)  Energy  conservation  project 
includes  activities  that  address  energy 
conservation,  principally  for  the  benefit 
of  the  residents  of  the  grantee's 
jurisdiction:  and 

(4)  To  carry  out  a  project  means  that 
the  C3DO  undertakes  the  fiioded 
activities  directly  or  through  contract 
with  on  entity  other  than  the  grantee,  or 
through  the  provision  of  financial 
assistance  for  activities  in  which  it 
retains  a  direct  and  controlling 
involvement  and  responsibilities. 

(b)  Ineligible  activities. 
Notwithstanding  thai  CBDOs  may  carry 
out  activities  that  are  not  otherwise 
eligible  under  this  subpart,  this  section 
does  not  authorize: 

(1)  Carrying  out  an  activity  described 
as  ineligible  in  $  953.207(a); 


(2)  Carrying  out  public  services  that 
do  not  meet  the  requirements  of 

§  953.201(e),  except  services  carried  out 
under  this  section  that  are  specifically 
designed  to  increase  economic 
opportunities  through  job  training  and 
placement  and  other  employment 
support  services,  including,  but  not 
limited  to,  peer  support  programs, 
counseling,  child  care,  transportation, 
and  other  similar  services: 

(3)  Carrying  out  on  activity  that  would 
otherwise  be  eligible  under  $  953.205  or 
$  953.206,  but  that  would  result  in  the 

C tee's  exceeding  the  spending 
loUtm  in  S  953.206. 
(c)  EU^ble  CBDOs.  (1)  A  CBOO 
qualifying  under  this  section  is  on 
organization  which  has  the  following 
characteristics: 

(i)  Is  an  association  or  corporation 
organized  under  State  or  local  law  to 
engage  in  community  development 
activities  (which  may  include  housing 
and  economic  development  activities) 
primarily  within  an  identified 
geographic  area  of  operation  within  the 
jurisdiction  of  the  grantee:  and 

(ii)  Has  as  its  primary  purpose  the 
improvement  of  the  physical,  economic 
or  aodal  environment  of  its  geographic 
area  of  operation  by  addressing  one  or 
more  critical  problems  of  the  area,  with 
particular  attention  to  the  needs  of 
persons  of  low  and  moderate  income; 
and 

(iii)  May  be  either  non-profit  or  for- 
profit,  provided  any  monetary  profits  to 
its  shareholders  or  niembers  must  be 
only  incidental  to  its  operations:  and 

(iv)  Maintains  at  least  51  percent  of  its 
governing  body's  membership  for  low- 
and  moderate-iiuxHne  residents  of  its 
geographic  area  of  operation,  owners  or 
senior  ofBcara  of  private  establishments 
and  other  institutions  located  in  and 
serving  its  geographic  area  of  operation, 
or  representatives  of  low-  and  moderate- 
income  neighborhood  organizations 
located  in  its  geographic  area  of 
operation;  and 

(v)  Is  not  an  agency  or  instrumentality 
of  the  grantee  and  does  not  permit  more 
than  one-third  of  the  membeiship  of  its 
governing  body  to  be  appointed  by,  or 
to  consist  of,  elected  or  other  pubUc 
officials  or  employe^  or  officials  of  an 
ineligible  entity  (even  though  such 
persons  may  be  otherwise  qualified 
under  paragraph  (c)(l)(iv)  of  this 
section);  and 

(vi)  Except  as  otherwise  authorized  in 
paragraph  (c)(l)(v)  of  this  section, 
requires  the  members  of  its  governing 
body  to  be  nominated  and  approved  by 
the  general  membership  of  the 
organization,  or  by  its  permanent 
governing  body;  and 


(vii)  Is  not  subject  to  requirements 
under  which  its  assets  revert  to  the 
grantee  upon  dissolution;  and 

(viii)  Is  free  to  contract  for  goods  and 
services  from  vendors  of  its  own 
choosing. 

(2)  A  CBDO  that  does  not  meet  the 
criteria  in  paragraph  (c)(1)  of  this 
section  may  also  qualify  as  on  eligible 
entity  under  this  section  if  it  meets  one 
of  the  following  requirements: 

(i)  Is  an  entity  ofganized  purauant  to 
section  301(d)  of  the  Small  Business 
Investment  Act  of  1958  (15  U.S.C. 
S81(d)),  including  those  which  are  profit 
making:  or 

(ii)  Is  an  SBA-approved  Section  501 
Stale  Development  Company  or  Section 
502  Local  Development  Company,  or  an 
SEA  Certified  Section  503  Company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended:  or 

(iii)  Is  a  Community  Housing 
Development  Organization  (CHDO) 
under  24  CFR  92.2,  designated  as  a 
CHDO  by  the  HOME  hivestmont 
Partnerships  program  participating 
jurisdiction,  with  a  geographic  area  of 
operation  of  no  mora  than  one 
neighborhood,  and  has  received  HOME 
funds  under  24  CPK  02.300  or  is 
expected  to  receive  HOME  funds  as 
described  in  and  doctunented  in 
accordance  with  24  CFR  92.300(e);  or 

(iv)  Is  a  tribal-based  nonprofit 
organization.  Such  organizations  are 
associations  or  corporations  duly 
organixad  to  promote  and  undertake 
community  development  activities  on  a 
not-for-profit  basis  within  on  identified 
serrioearea. 

(3)  A  CBDO  that  does  not  qualify 
under  paragraphs  (c)(1)  or  (2)  of  this 
section  may  also  be  determined  to 
qualify  as  an  eligible  entity  under  this 
section  if  the  grantee  demonstrates  to 
the  satisfaction  of  HUD,  through  the 
provision  of  information  regarding  the 
organization's  charter  and  by-laws,  that 
the  organization  is  sufficiently  similar 
in  purpose,  function,  and  scope  to  those 
entities  qualifying  under  paragraphs 
(c)(1)  or  (2)  of  this  section. 

(•83.206    aigmeplMuilng,uiti«i 
amtronmantal  deeign  and  pdlcy-plannlng- 
HMMBaniant  capaeily  iNilMng  actMaaa. 

(a)  Planning  activities  which  consist 
of  all  costs  of  data  gathering,  studies, 
analysis,  and  preparation  of  plans  and 
the  identification  of  actions  that  will 
implement  such  plans,  including,  but 
not  limited  to  comprehensive  plans, 
community  development  plans  and 
functional  plans  in  areas  such  as 
housing  and  economic  development  In 
addition,  other  plans  and  studies  such 
as  capital  improvements  programs, 
individual  project  plans,  general 


environmental  studies,  and  strategies 
and  action  programs  to  implement 
plans,  including  the  development  of 
codes  and  ordinances  are  also  eligible 
activities.  With  respect  to  the  costs  of 
individual  project  plans,  engineering 
and  design  costs  related  to  a  specific 
activify  are  eligible  as  part  of  the  cost  of 
such  activify  under  JS  953.201  through 
953.204  arui  are  not  considered 
planning  costs.  Also,  costs  necessary  to 
comply  with  the  requirements  of  24  CFR 
part  58,  including  project 'specific 
environmental  assessments  and 
clearances  for  activities  eligible  imder 
this  part  are  eligible  as  part  of  the  cost 
of  such  activities  under  %%  953.201 
through  953.204. 

(b)  Policy— planning— management— 
capadfy  building  activities  including 
those  which  will  enable  the  grantee  to 
determine  its  needs,  set  long  term  goals 
and  short  term  objectives,  devise 
programs  to  meet  these  goals  and 
objectives,  evaluate  the  progress  being 
made  in  aocompUshing  the  goals  and 
objectives.  In  addition,  actions 
nacesaary  to  carry  out  management, 
ooordination  and  monitoring  of 
activities  necessary  for  effective 
plamiing  implementation  are  eligible 
planning  activities,  however  the  costs 
necessary  to  implement  the  plans  are 
not. 


KDBC  funds  may  be  used  for  the 
payment  of  reasonable  admlnistiative 
costs  and  carrying  charges  related  to  the 
planning  and  execution  of  community 
development  activities  assisted  in  whole 
or  in  part  with  funds  provided  under 
this  part.  No  more  than  20  percent  of  the 
sum  of  any  grant  plus  program  income 
received  shall  be  expended  for  activities 
described  in  this  section  and  In 
$  953.205 — Eligible  planning,  urban 
environmental  design  and  policy- 
planning-managemont  capadfy  building 
activities.  This  does  not  include  staff 
and  overhead  costs  directly  related  to 
carrying  out  activities  eligible  under 
§$953,201  through  953.204,  since  those 
costs  are  eligible  as  part  of  such 
activities.  In  addition,  technical 
assistance  costs  associated  with 
developing  the  capacity  to  undertake  a 
specific  ftinded  activify  ore  also  not 
considered  program  administration 
costs.  These  costs  must  not,  however, 
exceed  10%  of  the  total  grant  award. 

(a)  Geneml  management,  oversight 
and  coordination.  Reasonable  costs  of 
overall  program  management, 
coordination,  monitoring,  and 
evaluation.  Such  costs  include,  but  are 
not  necessarily  limited  to,  necessary 
expenditures  for  the  following: 


(1)  Salaries,  wages,  and  related  costs 
of  the  grantee's  staff,  the  staff  of  local 
public  agencies,  or  other  staff  engaged 
in  program  administration.  In  charging 
costs  to  this  category  the  grantee  may 
either  include  the  entire  salary,  wages, 
and  related  costs  allocable  to  the 
program  of  each  person  whose  primary 
responsibilities  with  regard  to  me 
program  Involve  program 
administration  assignments,  or  the  pro 
rata  shaie  of  the  salary,  wages,  and 
related  costs  of  each  person  whose  job 
includes  any  program  administration 
assignments.  The  grantee  may  use  only 
one  of  these  methods  during  the  grant 
period.  Program  administration  includes 
the  following  types  of  assignments: 

(i)  Providing  tribal  officials  and 
citizeas  with  infonnation  about  the 
program; 

(u)  Preparing  pivgram  budgets  and 
schedules,  and  amondmants  thereto; 

(iii)  Developing  systems  for  assuring 
compliance  with  program  requirements; 

(iv]  Developing  interagency 
agreements  and  agreements  with 
subradpients  and  conlracton  to  carry 
out  program  activities; 

(v)  Monitoring  program  activities  for 
progress  and  compliance  with  program 
requirements; 

(vi)  Preparing  reports  and  other 
documents  related  to  the  program  for 
submission  to  HUD; 

(vii)  Coordinating  the  resolution  of 
audit  and  monitoring  findings: 

(viii)  Evaluating  program  results 
against  stated  objeiiives;  and 

(ix)  Managing  or  supervising  persons 
whose  primary  responsibilities  with 
regard  to  the  program  include  such 
assignments  as  those  described  in 
paragraph  (a)(1)  (i)  through  (viii)  of  this 
section. 

(2)  Travel  costs  incurred  for  official 
business  in  carrying  out  the  program; 

(3)  Administrative  services  performed 
under  third  parfy  contracts  or 
agreements,  including  such  services  as 
general  legal  services,  accounting 
services,  and  audit  services;  and 

(4)  Other  costs  for  goods  and  services 
required  for  administration  of  the 
program,  including  such  goods  and 
services  as  rental  or  purchase  of 
equipment,  furnishings,  or  other 
personal  properfy  (or  the  payment  of 
depreciation  or  use  allowances  for  such 
items  in  accordance  with  OMB  Circulan 
A-21,  A-87  or  A-122,  as  applicable), 
insurance,  utilities,  office  supplies,  and 
rental  and  maintenance  (but  not 
purchase)  of  office  space.  (OMB 
Cinnjlara  are  available  htim  the 
Executive  Office  of  the  President, 
Publication  Service,  725  17th  Street, 
N.W.,  Suite  C-2200,  Washington,  DC 
20503.  Telephone,  202-395-7332.) 


(b)  Public  infonnation.  The  provisions 
of  information  and  other  resources  to 
residents  and  dtiaan  organizations 
participating  in  the  planning, 
implementation,  or  assessment  of 
activitias  being  uaialed  with  iCSBG 
funda. 

(c)  Indirect  cotts.  Indirect  costs  may 
be  cfaaigad  to  the  KDBG  program  imder 
a  cost  allocation  plan  prepared  in 
accordance  with  OMB  Circular  A-21. 
A-«7,  or  A-122  as  applicable. 

(d)  Submission  of  applications  for 
Federal  programs.  Preparation  of 
documents  required  for  submission  to 
HUD  to  receive  fimds  under  the  ICDBG 

Srogram.  In  addition,  ICDBG  funds  may 
>  used  to  prepare  applications  for  other 
Federal  programs  when  the  grantee 
determines  that  such  activities  ore 
necessary  or  appropriate  to  achieve  its 
community  development  objectives. 

(««ai»7   msNgMsaelMaaSL 

The  general  rule  is  that  any  activify 
that  is  not  authorized  under  the 
provisions  of  SS  953.201  through 
953.206  is  ineligible  to  be  assi^ad  vrith 
ICDBG  fonds.  "This  section  idantifiee 
spedfic  activities  that  are  ineligible  and 
provides  guidance  in  determining  the 
eligibility  of  other  activities  frequentfy 
sssodataid  with  housing  and  communify 
developmenL 

(a)  Ine  following  activities  may  not  be 
assisted  with  ICDBG  funds: 

(1)  Buildings  or  portions  thereof  uaad 
for  the  general  conduct  of  government 
as  defined  at  9  953.4  catmot  be  assisted 
with  KDBG  fimds.  This  does  not 
indude,  however,  the  removal  of 
architectural  barriers  under  $  9S3.201(c) 
involving  any  such  building.  Also, 
where  acquisition  of  real  property 
indudes  an  existing  improvement 
which  is  to  be  used  in  the  provision  of 
a  building  for  the  general  conduct  of 
government,  the  portion  of  the 
acquisition  cost  attributable  to  the  land 
is  eligible,  provided  such  acquisitian 
meets  the  primary  objective  described  in 
$953,208. 

(2)  Ctneral  government  expenses. 
Except  as  otherwise  spedfically 
authorized  in  this  subpart  or  under 
OMB  Circular  A-87,  expenses  required 
to  carry  out  the  regular  responsibilities 
of  the  grantee  are  not  eligible  for 
assistance  under  this  part. 

(3)  Political  activities.  ICDBG  funds 
shall  not  be  used  to  fmaoce  the  use  of 
bdlities  or  equipment  for  political 
purposes  or  to  engage  in  other  partisan 
political  activities,  such  as  candidate 
forums,  voter  transportation,  or  voter 
registration.  However,  a  facility 
originally  assisted  with  ICDBG  funds 
may  be  used  on  an  inddental  basis  to 
hold  political  meetings,  candidate 
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fonun&,  or  voter  registratioa  campaigns, 
provided  that  ail  parties  and 
organizations  have  access  to  the  EacilUy 
on  an  equal  basis,  and  are  assessed 
equal  rent  or  use  charges,  if  any. 

(b)  The  following  activities  may  not 
be  assisted  with  ICXBG  funds  unleaa 
authorized  under  provisions  of 
i  953.203  or  as  otherwise  spedfically 
noted  herein,  or  when  carried  out  by  a 
CBDO  under  the  provisions  of 
S  953.204. 

(1)  Fiuvbase  Cff  equipment.  The 
purchase  of  equipment  with  ICDBC 
Kinds  is  generally  ineligible. 

(i)  Construction  equipment.  The 
purchase  of  construction  equi|anant  is 
ineligible,  but  compensation  tat  the  use 
of  such  equipment  through  leasing, 
depreciation,  or  use  allowances 
pursuant  to  OMB  Circular  A-21.  h-VI 
or  A-122  as  applicable  for  an  otherwise 
eligible  activity  is  an  eligible  use  of 
KOBG  fiinds. 

(ii)  Furnishings  and  personal 
property.  The  purchase  of  equipment, 
fixtiiiee,  motor  vehicles,  furnishings,  or 
other  peraonal  property  not  an  integral 
•tiuctuial  fixture  is  generally  ineligible. 
Bxcsptlans  to  this  general  prohibition 
are  set  forth  in  $  953.201(o). 

(2)  Operating  and  mainteruuvx 
expenses.  The  general  rule  is  that  any 
expense  associated  with  repairing, 
operating  or  maintaining  public 
&cilitles,  improvements  and  services  is 
ineligible.  Specific  exceptions  to  this 
general  rule  are  operating  and 
maintenance  expenses  associated  with 
public  service  activities,  interim 
assistance,  and  office  space  for  program 
staff  employed  in  carrying  out  the 
ICDBC  program.  For  example,  the  use  of 
ICDBC  funds  to  pay  the  allocable  costs 
of  operating  and  maintaining  a  hcility 
used  in  providing  a  public  service 
would  be  eligible  under  §  953.201(ia), 
even  if  no  other  costs  of  providing  such 
a  service  are  assisted  with  such  funds. 
Examples  of  ineligible  operating  and 
maintenance  expenses  are: 

(i)  Maintenance  and  repair  of  streets, 
parks,  playgrounds,  water  and  sewer 
bcilities,  neighturfaood  fiadlities,  senior 
centers,  centers  for  persons  vrith  a 
disability,  parking  and  similar  public 
facilities:  and 

(ii)  Payment  of  salaries  for  staff,  utiDty 
costs  and  similar  expenses  necessary  for 
the  operation  of  public  works  and 
facilities. 

(3)  New  houiing  construction.  ICDBC 
fimds  may  not  lie  used  for  the 
construction  of  new  permanent 
residential  structures  or  for  any  program 
to  subsidize  or  assist  such  new 
construction,  except: 


(i)  As  provided  under  the  last  resort 
housing  provisions  set  forth  in  24  CFR 
part  42:  or 

(ii)  When  carried  out  by  a  CBDO 
pursuant  to  $  953.204(a): 

(4)  Income  payments.  The  general  rule 
is  that  ICDBC  funds  may  not  be  used  for 
income  payments.  For  purposes  of  the 
ICDBC  program,  income  payments 
means  a  series  of  subsistence-type  grant 
payments  made  to  an  individual  or 
hmily  for  items  such  as  food,  clothing, 
housing  (rant  or  mortgage)  or  utilities, 
but  excludes  emergency  payments  made 
over  a  period  of  up  to  three  months  to 
the  provider  of  such  items  or  services  on 
bdulf  of  an  individual  or  family. 
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The  Act  establishes  as  its  primary 
obfective  the  development  of  viable 
communities  by  providing  decent 
housing  and  a  suitable  living 
environment  and  expanding  economic 
opportunities,  principally  for  persons  of 
low  and  moderate  income.  Consistent 
with  this  objective,  not  less  than  70 
percent  of  the  expenditures  of  each 
single  purpose  grant  shall  be  for 
activities  which  meet  the  criteria  set 
forth  in  paragraphs  (a),  (b),  (c)  and  (d) 
of  this  section.  Activities  meeting  these 
criteria  as  applicable  will  be  coiuidered 
to  benefit  low  and  moderate  income 
persons  unless  there  is  substantial 
evidence  to  the  contrary.  In  assessing 
any  such  evidence,  the  full  range  of 
direct  effects  of  the  assisted  activity  will 
be  considered.  (The  grantee  shall 
appropriately  ensure  that  activities  that 
meet  these  criteria  do  not  benefit 
moderate  income  persons  to  the 
exclusion  of  low  iacome  persons.) 

(a)  Area  benefit  activities.  (1)  An 
activity,  the  benefits  of  which  an 
available  to  all  the  residents  in  a 
particular  area,  where  at  least  51  percent 
of  the  residents  are  low  and  moderate 
income  persons.  Such  an  area  need  not 
be  coterminous  with  census  tracts  or 
other  officially  recognized  boundaries 
but  must  be  the  entire  area  served  by  the 
activity.  An  activity  that  serves  an  area 
that  is  not  primarily  residential  in 
character  shall  not  qualify  under  this 
criterion. 

(2)  For  purposes  of  determining 
qualification  under  this  criterion, 
activities  of  the  same  type  that  serve 
differBHt  areas  will  be  considered 
separately  on  the  basis  of  their 
individual  service  area. 

(3)  In  determining  whether  there  is  a 
sufficiently  large  percentage  of  low  and 
moderate  income  persons  residing  in 
the  area  .served  by  an  activity  to  qualify 
under  paragraph  (a)  (1)  or  (2)  of  this 
section,  the  moat  recently  available 


deceiuiial  census  information  shall  be 
uaed  to  the  fullest  extent  feasible, 
together  with  the  Section  8  Income 
limits  that  would  have  applied  at  the 
time  the  income  information  was 
collected  by  the  Onsus  Bureau. 
Crantees  that  believe  that  the  census 
data  does  not  reflect  current  relative 
income  levels  in  an  area,  or  where 
census  boundaries  do  not  coindds 
sufficiently  well  with  the  service  area  of 
an  activity,  may  conduct  (or  have 
conducted)  a  current  survey  of  the 
residents  of  the  area  to  determine  the 
percent  of  such  persons  that  are  low  and 
moderate  income.  HUD  will  accept 
information  obtained  through  such 
surveys,  to  be  used  in  lieu  of  the 
decermial  census  data,  where  it 
determines  that  the  survey  was 
conducted  in  such  a  marmer  that  the 
results  meet  standards  of  statistical 
reliability  that  are  comparable  to  that  of 
the  decermial  census  data  for  areas  of 
similar  size.  Where  there  is  substantial 
evidence  that  provides  a  clear  basis  to 
believe  that  the  use  of  the  decennial 
census  data  would  substantially 
overstate  the  proportion  of  persons 
residing  there  that  are  low  and  moderate 
income,  HUD  may  require  that  the 
grantee  rebut  such  evidence  in  order  to 
demonstrate  compliance  with  section 
105(c)(2)  of  the  Act. 

(b)  Limited  clientele  activities.  (1)  An 
activity  which  benefits  a  limited 
clientele,  at  least  51  percent  of  whom 
are  low  or  modwate  income  persons. 
(The  following  kinds  of  activities  may 
not  qualify  under  paragraph  (b)  of  this 
section:  Activities,  the  benefits  of  which 
are  available  to  all  the  residents  of  an 
area:  activities  involving  the  acquisition, 
construction  or  rehabilitation  of 
property  for  housing;  or  activities  where 
the  benefit  to  low  and  moderate  income 
persons  to  be  considered  is  the  creation 
or  retention  of  jobs  except  as  provided 
in  paragraph  (b)(4)  of  this  section.)  To 
qualify  under  paragraph  (b)  of  this 
section,  the  activity  must  meet  one  of 
the  Sallowing  tests: 

(i)  Benefit  a  clientele  who  are 
generally  presumed  to  be  principally 
low  and  moderate  income  persons. 
Activities  that  exclusively  serve  a  group 
of  persons  in  any  one  of  the  following 
categories  may  be  presumed  to  benefit 
persons,  51  percent  of  whom  are  low- 
and  moderate-income:  abused  children, 
battered  spouses,  elderly  persons,  adults 
meeting  the  Bureau  of  the  Census' 
current  Population  Reports  definition  of 
"severely  disabled",  homeless  persons, 
illiterate  adults,  persons  living  with 
AIDS,  and  migrant  workera;  or 

(ii)  Require  infonnation  on  family  size 
and  income  so  that  it  is  evident  that  at 
least  51  percent  of  the  clientele  ar^ 
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persons  whose  family  income  does  not 
exceed  the  low  and  moderate  income 
limit;  or 

(iii)  Have  income  eligibility 
requirements  which  limit  the  activity 
exclusively  to  low  and  moderate  income 
persons:  or 

(iv)  Be  of  such  nature  and  be  in  such 
location  that  it  may  be  concluded  that 
the  activity's  clientele  will  primarily  be 
low  and  moderate  income  persons. 

(2)  An  activity  that  serves  to  remove 
material  or  architectural  barriers  to  the 
mobility  or  accessibility  of  elderly 
persons  or  adults  meeting  the  Bureau  of 
ue  Census'  Current  Popuhtian  Reports 
definition  of  "severely  disabled"  will  be 
presumed  to  qualify  under  this  criterion 
if  it  is  restricted,  to  the  extent 
practicable,  to  the  removal  of  such 
barrien  by  assisting: 

(i)  The  reconstiuctian  of  a  public 
facility  or  improvement,  or  portion 
thereof,  that  does  not  qualify  under 
S  953.208(a);  or 

(ii)  The  rehabilitation  of  a  privately- 
owned  nonresidential  building  or 
improvement  that  doea  not  qualify 
under  $  953.208  (a)  or  (d):  or 

(iii)  The  rehabilitation  of  the  common 
areas  of  a  residential  structure  that 
contains  more  than  one  dwelling  unit. 

(3)  A  microentarprise  assistance 
activity  carried  out  in  accordance  with 
the  provisions  of  §953.201(1)  with 
respect  to  those  ownere  of 
microenterprises  and  persons 
developing  microenterprises  assisted 
under  the  activity  during  the  ^ant 
period  who  are  low  and  moderate 
income  persons.  For  purposes  of  this 

ftaragraph,  persons  determined  to  be 
ow  and  moderate  income  may  be 
presumed  to  continue  to  qualify  for  up 
to  a  three  year  period. 

(4)  An  activity  designed  to  provide  job 
training  and  placement  and/ or  other 
employment  support  services,  including 
but  not  limitad  to,  peer  support 
programs,  counseling,  child  care, 
transportation,  and  other  similar 
servioea,  in  which  the  percentage  of  low 
and  moderate  income  persons  assisted 
is  lass  than  51  percent  may  qualify 
under  this  paragraph  in  the  following 
limited  circximstaitoe: 

(i)  In  auch  cases  when  lucb  training 
or  provision  of  supportive  services 
assists  busineas(es),  the  only  use  of 
ICDBC  assistance  for  the  project  is  to 
provide  the  job  training  and/or 
supportive  services;  and 

fii)  The  proportion  of  the  total  cost  of 
the  project  borne  by  ICDBC  funds  is  no 
greater  than  the  proportion  of  the  total 
number  of  persons  assisted  who  are  low 
or  moderate  income. 

(c)  Housing  activities.  An  eligible 
activify  carried  out  for  the  purpose  of 


providing  or  improving  permanent 
residential  structures  which,  upon 
completion,  will  be  occupied  by  low 
and  moderate  income  households.  This 
would  include,  but  not  necessarily  be 
limited  to,  the  acquisition  or 
rehabilitation  of  property,  conveiaioa  of 
non-residential  structures,  and  new 
housing  construction.  Fimds  expended 
for  activities  which  qualify  under  the 
provisions  of  this  paragraph  shall  be 
counted  as  benefiting  low  and  moderate 
income  persons  but  shall  be  limited  to 
an  amount  determined  by  multiplying 
the  total  cost  (including  ICDBG  and 
non-ICDBG  costs)  of  the  acquisition, 
construction  or  rehabilitation  by  the 
pert»nt  of  units  in  such  housing  to  be 
occupied  by  low  and  moderate  income 
persons.  If  the  structure  assisted 
contains  two  dwelling  units,  at  least  one 
must  be  occupied  by  low  and  moderate 
income  households,  and  if  the  structure 
contains  more  than  two  dwelling  units, 
at  least  51  percent  of  the  units  must  be 
so  occupied.  When  two  or  mtse  rental 
buildings  being  assisted  are  or  vrill  be 
located  on  the  same  or  contiguous 
properties,  and  the  buildings  will  be 
under  common  ownership  and 
management,  the  grouped  buildings 
may  be  considered  for  this  purpose  as 
a  single  structure.  For  rental  bousing, 
occupancy  by  low  and  moderate  income 
households  must  be  st  affordable  rents 
to  qualify  under  this  criterion.  The 
grantee  shall  adopt  and  make  public  its 
standards  for  determining  "affordable 
rents"  for  this  purpose.  The  following 
shall  also  qualify  imdor  this  criterion: 

(1)  When  less  than  51  percent  of  the- 
imits  in  a  structure  will  be  occupied  by 
low  and  moderate  income  households, 
ICDBC  ossistance  may  be  provided  in 
the  following  limited  circumstances: 

(i)  The  assistance  is  for  an  eligible 
activity  to  reduce  the  development  cost 
of  the  new  construction  of  a 
multifamily,  non-elderiy  rental  htnising 
project: 

(ii)  Not  less  than  20  percent  of  the^ 
units  will  be  occupied  by  low  and 
moderate  income  households  at 
aiTordable  rents:  and 

(iii)  The  proportion  of  the  total  cost  of 
developing  the  project  to  be  borne  by 
ICDBG  funds  is  no  greater  than  the 
proportion  of  units  in  the  project  that 
vrill  be  occupied  by  low  and  moderate 
income  households. 

(2)  When  ICDBG  funds  are  used  for 
housing  services  eligible  imder 

§  953.201(j),  such  hinds  shall  be 
considered  to  benefit  low-and  moderate- 
income  persons  if  the  bousing  for  which 
the  services  are  provided  is  to  be 
occnipied  by  low-and  moderate-income 
households. 


(d)  Job  creation  or  retention  actintiet. 
An  activity  designed  to  create  or  relaia 
permanent  jobs  where  at  least  51 
percent  of  the  job*,  computed  on  a  full 
time  equivalent  basis,  involve  the 
employment  of  low  and  modents 
persons.  For  purposes  of  determining 
whether  a  job  is  held  by  or  made 
available  to  a  low  or  moderate  income 
person,  the  person  may  be  presumed  to 
be  a  low  or  moderate  income  person  iC 
he/she  resides  within  a  census  tract  (or 
block  numbering  area)  where  not  leas 
than  70  percent  of  the  residents  have 
incomes  at  or  below  80  percent  of  the 
area  median;  or.  if  he/sbe  resides  in  a 
census  tract  (or  block  numbering  area) 
which  meets  the  Federal  Empowerment 
Zone  or  Enterprise  Communify 
eligibilify  criteria:  or.  if  the  assisted 
business  is  located  in  and  the  job  under 
consideration  is  to  be  located  in  such  a 
tract  or  area.  As  a  general  rule,  each 
assisted  business  shall  be  considered  to 
be  a  separate  activity  for  purposes  of 
determining  whether  the  activity 
qualifies  under  this  para^apb. 
However,  in  certain  cases  such  as  when 
ICDBC  fimds  are  used  to  acquire, 
develop  or  improve  e  real  property  (e.g., 
a  business  incubator  or  an  industrial 
park)  the  requirement  may  be  met  by 
measuring  jobs  in  the  aggregate  for  all 
the  businesaes  which  locate  on  the 
properfy.  provided  such  businesses  an 
not  otherwise  assisted  by  ICDBG  fonds. 
Where  ICDBG  funds  are  used  to  pay  for 
the  staff  and  overhead  costs  of  a  CBDO 
under  the  provisions  of  §  953.204 
making  loans  to  businesses  ironx  non- 
ICDBG  funds,  this  requirement  may  be 
mat  by  aggregating  the  jobs  created  by 
all  of  the  businesses  receiving  loans 
during  any  one  year  period.  For  an 
activity  that  creates  jobs,  the  grantee 
must  document  that  at  least  51  percent 
of  the  jobs  will  be  held  by,  or  will  be 
available  to,  low  and  moderate  income 
persona.  For  an  activity  that  retains  jobs, 
the  grantee  must  docimient  that  the  jobs 
would  actually  be  lost  without  the 
ICDBC  assistance  and  that  either  or  both 
of  the  following  conditions  apply  with 
respect  to  at  least  51  percent  of  the  jobs 
at  me  time  the  ICDBC  assistance  is 
provided:  The  job  is  known  to  be  held 
by  8  low  or  moderate  income  person;  or 
the  job  can  reasonably  be  expected  to 
turn  over  within  the  following  two  yeara 
and  that  steps  will  be  taken  to  ensure 
that  it  will  be  filled  by,  or  made 
available  to,  a  low  or  moderate  income 
person  upon  turnover.  Jobs  will  be 
considered  to  be  available  to  low  and 
moderate  income  persons  for  these 
purposes  only  if: 

(1)  Special  skills  that  can  only  be 
acquired  with  substantial  bnining  or 
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woric  exparience  or  edacatioa  beyond 
high  school  are  not  a  prerequisite  to  Bll 
such  jobs,  or  the  business  agrees  to  hire 
unqualified  persons  and  provide 
training;  and 

(2)  The  grantee  and  the  assisted 
business  lake  actions  to  ensure  that  low 
and  moderate  income  persons  receive 
first  consideretion  for  Tilling  such  jobs. 

(e)  Additional  criteria.  (1)  Where  the 
assisted  activity  is  acquisition  of  real 
property,  a  preliminary  determination  of 
whether  the  activity  addresses  the 
primary  objective  may  be  based  on  the 
planned  use  of  the  property  after 
acquisiti(Hi.  A  final  determination  shall 
be  based  on  the  actual  use  of  the 
property,  excluding  any  short-term, 
temporary  use. 

(2)  Where  the  assisted  activity  ia 
relocation  assistance  that  the  grantee  is 
required  to  provide,  such  relocation 
assistance  shall  be  considered  to 
address  the  primary  objective  as 
addressed  by  the  displacing  activity. 

(3)  In  any  case  where  the  activity 
undertaken  for  the  purpose  of  creating 
or  retaining  jobs  is  a  public 
improvement  and  the  area  servad  is 
primarily  residential,  the  activity  must 
meet  the  requirements  of  paragraph  (a) 
of  this  section  as  well  as  those  of 
paragraph  (dl  of  this  section  in  order  to 
qualify  as  benefiting  low  and  moderate 
income  persons. 

(4)  Expenditures  for  activities  meeting 
the  criteria  for  benefiting  low  and 
moderate  income  persons  shall  be  used 
in  determining  the  extent  to  which  the 
grantee's  overall  program  benefits  such 
persons.  In  determining  the  percentage 
of  funds  expended  for  such  activities: 

(i)  Costs  of  administration  and 
planning,  eligible  under  S  953.205  and 
§  953.206  respectively,  will  be  assumed 
to  benefit  low  and  moderate  income 
persons  in  the  same  proportion  as  the 
remainder  of  the  ICDBG  funds  and, 
accordingly,  shall  be  excluded  bom  the 
calculation. 

(ii)  Funds  expended  for  the 
acquisition,  new  construction  or 
rehabilitation  of  property  for  housing 
those  qualified  under  J  g53.208(c)  shall 
be  counted  for  this  purpose,  but  shall  be 
limited  to  an  amount  determined  by 
multiplying  the  total  cost  (including 
ICDBG  and  non-ICDBG  costs)  of  the 
acquisition,  construction,  or 
rehabilitation  by  the  percent  of  units  in 
such  housing  occupied  by  low  and 
moderate  income  persons. 

(iii)  Funds  expended  for  any  other 
activity  which  qualifies  under  S  953.208 
shall  be  counted  for  this  purpose  in 
their  entirety. 


Sutipart  D— Stngto  Purpoa*  Qrwit 
Application  and  Saiaction  Prooaaa 

SMa,«M    AppMeaOonraqulranHfila. 

(a)  Application  information.  A  Notice 
of  Funding  Availability  (NOFA)  shall  be 
published  in  the  Federal  Roister  not 
less  than  30  days  before  the  deadline  for 
application  submission.  The  NOFA  will 
provide  information  relating  to  the  date 
and  time  for  application  submission,  the 
form  and  content  requirements  of  the 
application,  specific  information 
regarding  the  rating  and  ranking  criteria 
to  be  used,  and  any  other  information 
pertinent  to  the  application  process. 

(b)  Costs  incurred  by  applicant.  Costs 
incurred  by  an  applicant  prior  to  the 
submission  of  the  single  purpose  grant 
application  to  HUD  will  not  be 
recognized  by  HUD  as  eligible  ICDBG 
expenses. 

(c)  HUD  will  not  normally  reimburse 
or  recognize  costs  incurred  before  HUD 
approval  of  the  application  for  funding. 
However,  under  unusual  circumstances, 
the  Area  ONAP  msy  consider  and 
approve  written  requests  to  recognize 
and  reimburse  costs  incurred  after 
submisaion  of  the  application  where 
failure  to  do  so  would  impose  undue 
hardship  on  the  applicant.  Such  written 
authorization  will  bo  made  only  before 
the  costs  are  incurred  and  where  the 
requirements  for  reimbursement  have 
been  met  in  accordance  with  24  CFR 
58.22  and  with  the  understanding  that 
HUD  has  no  obligation  whatsoever  to 
approve  the  application  or  to  reimburse 
the  applicant  should  the  application  be 
disapproved. 

(Approved  by  the  Ofiico  of  Management  sad 
Budget  under  control  number  2577-0101) 

1963,901    SslaetianproGaaa. 

(a)  Threshold  requirements.  In  order 
for  applications  that  have  passed  the 
initial  screening  tests  listed  in  the 
NOFA  to  be  rated  and  ranked.  Area 
ONAPs  must  determine  that  the 
following  requirements  have  been  mat: 

(1)  Community  development 
appropriateness,  (i)  The  project  coats 
are  reasonable; 

(ii)  The  project  is  sppropriate  for  the 
intended  use;  and 

(iii)  The  project  is  usable  or 
achievable  (generally  within  a  two-year 
period). 

If  in  the  judgment  of  the  Area  ONAP, 
available  data  indicate  that  the  proposed 
project  does  not  meet  these 
requirements,  the  Area  ONAP  shall 
reject  the  project  from  further 
consideration. 

(2)  Capacity.  The  applicant  possesses, 
or  will  acquire,  the  managerial, 
technical,  or  administrative  staff 
necessary  to  carry  out  the  proposed 


program.  If  the  Area  ONAP  determines 
that  the  applicant  does  not  have  or 
cannot  obtain  the  capacity  to  undertake 
the  proposed  program,  the  application 
will  be  rejected  from  further 
consideration. 

(3)  Performance. — (i)  Community 
development.  Performance 
determinations  are  made  through  the 
Area  ONAP's  assessment  process. 
Applicants  that  have  been  advised  in 
writing  of  negative  findings  on  previous 
grants,  for  which  a  schedule  of 
corrective  actions  has  been  established, 
yirill  not  be  considered  for  funding  if 
they  are  behind  schedule  as  of  the 
deadline  date  for  filing  applications. 

(ii)  Housing  assistance.  The  applicant 
must  not  have  been  found  taking  actions 
to  impede  the  provision  or  operation  of 
assisted  housing  for  the  low-  and 
moderate-income  members  of  the  tribe 
or  village.  If  inadequate  performance  is 
found,  and  the  applicant  has  been 
notified  in  writing,  they  may  be  rejected 
from  further  consideration.  Performance 
determinations  are  made  through  the 
Area  ONAP's  assessment  process. 

(iii)  Audits.  An  applicant  that  has  an 
ouUtanding  ICDBG  obligation  to  HUD 
that  is  in  arrears,  or  one  that  has  not 
agreed  to  a  repayment  schedule,  will  be 
disqualified  from  the  current  and 
subsequent  competitions  until  the 
obligations  are  current.  An  applicant 
whose  response  to  an  audit  finding  is 
overdue  or  unsatisfactory  will  be 
disqualified  fit>m  the  current  and 
subsequent  competitions  until  the 
applicant  has  taken  final  action  - 
necessary  to  close  the  audit  finding(s). 
The  Area  ONAP  administrator  may 
provide  exceptions  to  this 
disqualification  requirement  in  cases 
where  the  applicant  has  made  a  good 
faith  effort  to  clear  non-monetary  audit 
findings.  In  no  instance,  however,  shall 
an  exception  be  provided  when  funds 
are  due  HUD.  unless  a  satisfactory 
anangement  for  repayment  of  the  debt 
has  been  made,  and  payments  are 
current. 

(b)  Application  rating  system. 
Applications  that  meet  the  threshold 
requirements  established  in  paragraph 
(a)  of  this  section  will  be  rated 
competitively  within  each  Area  ONAP's 
jurisdiction. 

(c)  NOFAs  will  define  and  establish 
weights  for  the  selection  criteria  for 
each  rating  category  contained  in  this 
subpart,  will  specify  the  maximum 
points  available,  and  will  describe  how 
point  awards  will  be  made.  Each  Area 
ONAP  will  rate  applications  on  the 
basis  of  their  responsiveness  to  the 
criteria  contained  in  this  subpart  as 
defined  in  the  periodic  NOFAs. 
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(d)  Set-aside  selection  afpro/ects.  If 
funds  have  been  sat  aside  by  statute  lor 
a  specific  purpose  in  any  fiscal  year, 
other  criteria  pertinent  to  the  aet-aside 
may  be  used  to  select  projects  for 
funding  from  the  set-aside. 

ItSUn   PrafaelvacMcttwaatwid 


(a)  Housing  rehabilitation  projects.  All 
applicants  for  housing  rafaaUUtation 
projects  shall  adopt  refaaUlitation 
standards  and  lahabiUtation  policies 
befion  submitting  an  application.  The 
applicant  shall  assure  that  it  will  uae 
project  funds  to  rdiabilitate  units  only 
when  the  homeowner's  pajrments  am 
current  or  the  homaownar  is  currant  in 
a  repayment  agreement  that  is  sub)e«4  to 
approval  by  the  Area  ONAP.  The  Area 
ONAP  adminirtrator  may  giant 
excapUoni  to  this  nquiremani  on  a 
caaa-by-caaabada. 

(b)  New  houting  construction  projects. 
New  housing  construction  can  tmly  be 
implemented  through  a  nonprofit 
organization  that  i*  eligible  under 

S  953.204  or  is  otbarwiae  eligible  under 
S  g53.207(bX3).  All  applicants  for  new 
housing  coostiuction  proiacta  diall 
adopt,  by  current  tribd  rasotution, 
construction  standards  bafora 
submitting  an  application.  All 
applications  which  include  new 
housing  construction  projects  must 
document  that: 

(1)  No  other  housing  is  available  in 
the  immediate  reservation  area  that  is 
suitable  for  the  household(s)  to  be 
assisted;  and 

(2)  No  other  sources  can  meet  the 
needs  of  the  housahold(s)  to  be  assisted; 
and 

(3)  RafaabiliuUon  of  the  unit  occupied 
by  the  houaehold(s)  to  be  assisted  is  not 
ecmomically  feasible;  or 

(4)  The  household(s)  to  be  housed 
ctuienUy  is  in  an  overcrowded  housing 
unit  (sharing  with  another  household); 
or 

(5)  The  housahold(s)  to  be  assisted 
has  no  current  residence. 

(c)  Economic  development  projects. 
All  applicants  for  economic 
development  projects  must  provide  an 
analysis  which  shows  public  benefit 
commensurate  with  the  ICDBG 
assistance  requested  will  result  from  the 
assisted  project.  This  analysis  should 
also  establish  that  to  the  extent 
practicable:  reesonable  financial  support 
will  be  committed  from  non-Federal 
sources  prior  to  disbursement  of  Federal 
funds;  any  grant  amount  provided  will 
not  substantially  reduce  the  amount  of 
non-Federal  financial  support  for  the 
activity;  not  more  than  a  reasonable  rate 
of  return  on  investment  is  provided  to 
the  owner:  and,  that  grant  funds  used 


for  the  project  will  be  disbursed  on  a 
pro  rata  htaas  with  amounts  frtnn  other 
souroBs.  In  addition,  it  must  be 
established  that  the  project  is  financially 
feasible  and  that  it  has  a  reasonable 
chance  of  success. 

§961.103    notscl  laiini  tsSstfoilsa 

(a)  There  are  three  project  rating 
categories:  housing,  community 
bdUties,  and  economic  development 
The  housing  rating  category  consists  of 
three  components:  Houdng 
rehabilitation,  land  to  support  new 
housing,  and  new  housing  constiuctioo. 
The  community  facility  category 
consists  of  two  conponenls: 
Inbastiuctura  and  buildings.  The 
economic  development  cataooiy  has 
only  one  componient  With  tne 
exceptions  indicated  in  paragraph  (b)  of 
this  section,  the  following  criteria  will 
be  used  to  rate  projects. 

(1)  Prefect  need  and  design. 

(2)  Phmning  and  implementation. 
(3)LaTaiagB. 

(b)  Exceptioiu.  (1)  Projects  for  the 
■oquiaiUon  of  land  to  support  new 
bousii^  will  not  be  rated  under  the 
leverage  criterion. 

(2)  Economic  development  pn^ects 
will  be  not  be  rated  under  the  project 
need  and  design  and  planning  and 
implementation  criteria.  These  projects 
wrih  be  rated  under  the  leverage 
oitarion  and  the  following  additional 
oiteria. 

(i)  Organization. 

(ii)  Project  success. 

(iii)  Jobs. 

(iv)  Additional  conaideraUons 
consisting  of  the  following: 

(A)  Use,  improvement,  or  expansion 
of  tribal  membere'  special  skills. 

(B)  Provision  of  spin-ofTbenefita. 

(C)  Provision  of  special  opportunities 
for  residents  of  Indian  housing. 

(D)  Provision  of  benefits  to  other 
businesses  owned  by  Indians  or  Alaska 
natives. 

(E)  Commitment  to  loan  repayment  or 
reuse  of  ICDBG  funds. 

1963.304    Fundkig  prooaaa. 

(a)  Notification.  Area  ONAPs  will 
notify  applicants  of  the  approval  or 
disapproval  of  their  applications.  Grant 
amounts  offered  may  reflect  adjustments 
made  by  the  Area  ONAPs  in  accordance 
with  §953. 100(bX2). 

(b)  Grant  award.  (1)  As  soon  as  the 
Area  ONAP  determines  that  the 
applicant  has  complied  with  any  pre- 
award  requirements  and  absent 
information  which  would  alter  the 
threshold  determinations  under 

S  053.302,  the  grant  will  be  awarded. 
The  regulations  become  part  of  the  grant 
agreement. 


(2)  All  grants  shall  be  conditioned 
upon  the  completion  of  all 
anvinmmentsl  obligations  and  approval 
of  release  of  funds  by  HUD  in 
accordance  with  the  requirements  of 
part  58  of  this  Utie  and,  in  particular, 
subpart  J  of  part  58  of  this  title,  except 
as  otherwise  provided  in  pert  58  of  this 
titie. 

(3)  HUD  may  impoee  other  grant 
condiUoos  when  additional  actions  or 
approvals  sre  required  before  the  use  of 
funds. 


(Approved  by  Ifas  OSlCB  of  h 

BudgM  under  OMB  Cootrol  No.  2S77-0101.) 

1983^06    Piu||iai»aiaae*M»ila. 

(a)  Grantees  shall  request  prior  HUD 
approval  for  pramm  amenamenls 
which  will  signlBcantiy  change  the 
scope,  location,  objective,  or  class  of 
benefidsries  of  the  approved  acUvitiaa, 
as  originally  described  in  the 
application. 

lb)  Amendment  requests  of  8100,000 
or  more  shall  include  all  application 
oomponents  required  by  the  NOFA 
published  for  the  last  application  cycle; 
those  requests  of  lass  than  (100,000  do 
not  have  to  include  the  campanantt 
which  address  the  selection  criteria. 

(c)  Apprainil  of  an  amendaiaat  lequaat 
is  sut^act  to  the  following: 

(1)  A  rating  equal  to  or  giaetar  than 
the  lowest  rating  received  by  a  fimded 
project  during  the  moat  recent  funding 
competition  must  be  attained  by  the 
amended  project  if  the  request  is  for 

,8100,000  or  more; 

(2)  Demonstration  by  the  grantee  of 
the  capacity  to  promptly  complete  the 
modified  or  new  activities; 

(3)  Demonstration  by  the  grantee  of 
compliance  with  the  requirements  of 
§953.604  for  citizen  paiiicipation;  and 

(4)  The  preparation  of  an  amended  or 
new  environmental  review  in 
accordance  with  part  58  of  Ihia  titie,  if 
there  is  a  significant  change  in  the  scope 
or  location  of  approved  activities. 

(d)  Amendments  which  address 
imminent  threats  to  health  and  safety 
shall  be  reviewed  and  approved  in 
acoordanoe  with  the  requirements  of 
subpart  E  of  this  part. 

(e)  If  a  program  amendment  fails  to  be 
approved  and  the  origiiul  project  is  no 
longer  feasible,  the  grant  fiinds 
proposed  for  amendment  shall  be 
recaptured  by  HUD. 

Subpart  E— tanminant  'Piraat  Grants 

(963.400    Crilaria  lor  (umNng. 

The  following  criteria  apply  to 
requests  for  assistance  under  this 
subpart; 

(a)  In  respotue  to  requests  for 
assistance.  HUD  may  rnake  funds 
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available  under  this  subpart  to 
applicants  to  alieviats  or  lemova 
imminent  threats  to  health  or  safety. 
The  luvency  and  Immediacy  of  the 
threat  shall  be  independently  wified 
before  the  approval  of  an  application. 
Funds  may  only  be  used  to  deal  with 
imminent  threets  that  ere  not  of  a 
recurring  nature  and  which  represent  a 
unique  and  unusual  circumstance,  and 
which  impact  on  an  entire  service  area. 

(b)  Funds  to  alleviate  imminent 
thnats  may  be  granted  only  if  the 
applicant  can  demonstrate  to  the 
satisbction  of  HUD  that  other  tribal  or 
Pedaial  funding  souroea  cannot  be  made 
availabte  to  alleviale  the  threat 

(c)  HUD  will  eatabliah  grant  ceiling 
for  imminent  threat  applications. 

|a6S.«>l    ApplEattonprocaaa. 

(a)  Letter  to  proceed.  The  Area  ONAF 
may  issue  the  applicant  a  letter  to 
prooaed  to  iruair  ooita  to  aUsviale 
Imminent  thraats  to  health  and  safety 
only  if  the  aeaisted  activities  do  not  ahar 
raivironmental  conditions  and  are  for 
temporary  or  permanent  improvements 
Hmited  to  prolectiiHi.  repair,  or 
reatoiatlon  actions  necassaiy  only  to 
control  or  arrest  the  effects  of  imininent 
threats  or  physical  detarioretion. 
Keimbursament  of  such  costs  is 
dependent  upon  HUD  approval  of  the 
applicatian. 

(b)  Applicatoia.  AppUcadoos  shall 
include  the  infonnation  spadBed  in  the 
NoUce  of  Funding  Availability  (NOPA). 

(c)  Application  appioml. 
Applications  wrhidi  meet  the 
requirement  of  this  section  may  be 
approved  by  the  Area  ONAP  without 
competition  in  accordance  with  the 
applicable  requiremenU  of  S  9S3.3M. 
(Approved  by  the  Office  of  Man^sment  ami 
Budgrt  under  control  numbir  2S77-Oin) 

fM^.40^    A«eMiWyo(IWi*L 

Of  the  funds  made  available  by  the 
NOFA  for  the  ICDBG  program,  an 
amount  to  be  determined  by  the 
Assistant  Secretary  may  be  reserved  by 
HUD  for  grants  under  this  subpart.  The 
amount  of  funds  reserved  for  imminent 
threat  funding  during  each  funding 
cycle  will  be  stated  in  the  NOFA.  If  any 
of  the  reserved  lunds  are  not  used  to 
fund  imminent  threet  grants  during  a 
fiscal  year,  they  will  be  added  to  the 
allocation  of  KSBG  funds  for  the 
subsequent  fiscal  year  and  will  be  used 
as  if  tbay  were  a  part  of  the  new 
allocation. 

Subpart  F-Oiant  AdmlnMrMon 


public  agencies,  may  be  desigiuted  by 
the  chief  executive  officer  of  the  grantee 
to  undeitaltB  activities  assisted  by  this 
part.  A  public  agency  so  designated 
shall  be  subject  to  the  same  - 
requirements  as  are  applicable  to 
suoredpienls. 

(b)  The  grantee  is  responsible  for 
ensuring  that  ICDBG  funds  are  used  ip 
accordance  with  all  program 
requirements.  The  use  of  designated 
public  agencies,  subredpients,  or 
contractors  does  not  relieve  the  grantee 
of  this  responsibility.  The  grantee  is  also 
rssponsibte  for  determining  the 
adequacy  of  perfonnanca  under 
subredpiant  agieamenls  and 
proQiramant  oontiacts,  and  (or  taking 
appropriate  acUon  whan  perfbrmanoe 
praUema  aiisa,  such  as  the  actions 
daocribad  in  S  953.701. 


ftSUMt 

adaMamawaiaqi 


af anMona 
maaadCM 


(a)  One  or  more  tribal  departments  or 
authorities,  iiu:luding  existing  tribal 


(a)  Grantees  and  subredplants  virhich 
are  goveniBiantal  entities  (including 
putjuc  agendes)  shall  comply  with  the 
requirements  and  standards  of  OMB 
Circular  No.  A-87,  "IMndples  for 
Determining  Costs  Applicwla  to  Grants 
and  Cnntiads  with  State.  Local  and 
Federally  recognised  Indian  Tribal 
Covemments",  OMB  Circular  A-128, 
"Audits  of  State  and  Local 
GovommeDta"  (implemented  at  24  CFR 
part  44)  and  with  the  following  sedions 
of  24  CFR  part  8S  "Uniform 
AdministraUva  Raquiraments  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments". 

(1)  Sedion  8S.3,  "Definidons". 

(2)  Section  85.6,  "Exceptions". 

(3)  Section  85.12,  "Special  grant  or 
subgrant  conditions  for  'high-risk' 
grantees". 

(4)  Saction  85.20,  "Standards  for 
finandal  management  systems,"  except 
paragraph  (a). 

(SfSection  85-.21,  "Payment". 

(6)  Section  85.22,  "Allovnble  costs". 

(7)  Section  85.25,  "I'rogram  income," 
except  as  modified  by  $  953.503. 

(8)  Sedion  85.26.  "Non-fedenl 
audits". 

(5)  Section  85.32,  "Equipment," 
except  In  all  cases  in  wbidi  the 
equipment  is  sold,  the  proceeds  shall  be 
program  income. 

(10)  Section  85.33,  "Supplies". 

(11)  Section  85.34,  "Copyrights". 

(12)  Section  85.35,  "Subewards  to 
debarred  and  suspended  parties". 

(13)  Sedion  85.36,  "Procurement," 
except  paragraphs  (a)  Stales,  (iKS) 
Compliance  with  the  I}avis  Bacon  Ad 
(40  U.S.C  276a  to  a-7)  and  (i)(6) 
Compliance  with  sections  103  and  107 
of  the  Contrad  Work  Hours  and  Safety 


Standards  Ad  (40  V.S.C.  327-330). 
There  may  be  circumstances  under 
which  the  bonding  requiiaments  of 
S  85.36(h)  are  inconsistent  with  other 
responsibilities  and  obligatioiu  of  the 
grantee.  In  such  circumstances, 
acceptable  methods  to  provide 
performance  and  payment  assurance 
may  include: 

(i)  Deposit  with  the  grantee  of  a  cash 
escrow  of  not  less  than  20  percent  of  the 
total  contrad  price,  subjed  to  redaction 
during  the  warranty  period, 
commensurate  with  potential  risk:  or 

(ii)  Letter  of  credit  for  25  percent  of 
the  total  contrad  price,  unconditionally 
pajraUa  upon  demand  of  the  grantee, 
subjed  to  reduction  dioing  the  warranty 
period  commensurate  with  potential 
risk. 

(14)  Section  85.37,  "Subgrants". 

(15)  Section  85.40.  "Mraiitoring  and 
laporting  pmaram  performance."  except 
patapaphs  (b)  through  (d)  and 
paragraph  (Q. 

(16)  Section  85.41.  "Financial 
taporting,"  except  paragraphs  (a),  (b), 
and  (e). 

(17)  Section  85.42.  "Retention  and 
access  requirements  for  records".  The 
rataotian  period  rabrancad  in  S  8S.42(b) 
pertaining  to  individual  ICmG 
adivitiea  starts  from  the  date  of  the 
submissiaD  of  the  final  status  and 
evaluation  report  as  prescribed  in 

S  9S3.506(a)  in  which  the  spedBc 
adivity  is  reported. 

(18)  Section  85.43.  "Enforoement". 

(19)  SacUon  85.44,  "Taimination  for 
convenience". 

(20)  Section  SS.Sl  "Later 
disallowances  and  adjustments". 

(21)  Sedion  85.52,  'CoUedJon  of 
amounts  due". 

(b)  Subredpients.  except 
subredpients  that  are  governmental 
entities,  shall  comply  with  the 
requirements  aixl  standards  of  OMB 
Qrcular  No.  A-122,  "Coat  Prindples  for 
Nonprofit  Organizations,"  or  OMB 
arcular  No.  A-21,  "Cost  Prindples  for 
Educational  Institutions."  as  applicable, 
and  OMB  Circular  A-133.  "Audits  of 
Institutioos  of  Higher  Education  and 
Other  Nonprofit  Institutiona" 
(implemented  at  24  CFR  port  45).  Audits 
shall  be  conduded  annually.  Such 
subredpients  shall  also  comply  with  the 
following  provisions  of  24  CFR  part  84 
"Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  EducaUon, 
Hospitals  and  Other  Ntm-ProBt 
Oraanizations"). 

(1)  Subpart  A— "General". 

(2)  Subpart  B— "Pre-Award 
Reqidrements."  except  for  S  84.12, 
"Forms  for  Applying  for  Federal 
Assistance". 
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(3)  Subpart  C— "Forward 
Requlremenis,"  except  for  §84.22, 
"Payment  Requirements,"  grantees  shall 
follow  the  standards  of  $S  85.20(7)  and 
85.21  in  making  payments  to 
subredpients. 

(4)  Section  84.23,  "Ckiet  Sharing  and 
Matching". 

(5)  Sedion  84.24.  "Program  Income", 
as  modified  by  §  053.503. 

(6)  Sedion  84.25,  "Revision  of  Budget 
and  Program  Plans". 

(7)  Sedion  84.32,  "Real  Propoity."  In 
lieu  of  S  84.32,  ICDBG  subredpients 
dull  follow  $  953.504  of  the  ICDBG 
regulations. 

(8)  Sedion  84.34(g)  "Equipment." 
except  that  in  lieu  of  the  disposition 
provisions  of  this  paragraph: 

(I)  In  all  cases  in  which  equipment  is 
sold  during  the  grant  period  as  defined 
in  24  CFR  85.25.  the  proceeds  shall  be 
pragram  income;  and 

(ii)  Equipment  not  needed  by  the 
subredpient  for  ICDBG  activities  shall 
be  tranafenad  to  the  grantee  for  the 
ICDBG  program  or  shall  be  retained  after 
compensating  the  grantee. 

(0)  Sedion  84.51.  "Monitoring  and 
Reporting  Program  Performance."  Only 
S  84.51(a)  applies  to  ICDBG 
subredpients. 

(10)  Sedion  84.52.  'Tirumdal 
Reporting". 

(II)  Section  84.53(b),  "Retention  and 
access  requirements  for  records."  The 
retention  period  referenced  in  $S4.53(b) 
pertaining  to  individual  ICDBG 
activities  starts  bom  the  date  of  the 
submission  of  the  final  status  and 
evaliution  report  as  prescribed  in 

S  9S3.S06(a).  in  which  the  specific 
adivity  is  reported. 

(12)  Sedion  84.61,  "Termination."  In 
lieu  of  (he  provisions  of  this  sedion, 
ICDBG  subredpients  shall  comply  with 
§  953.502  (b)(7)  of  the  ICDBG 
regulations. 

(13)  Subpart  D— "AfteMhe-A%»ard 
Requirements,"  except  far  $  84.71, 
"Cloeeout  Procedures". 

(c)  Cost  prindples.  (1)  All  items  of 
cost  listed  In  Attachment  B  of  OMB 
Circulars  A-21,  A-87.  or  A-123.  as 
applicable,  which  require  prior  Federal 
agency  approval  are  allowable  without 
the  prior  approval  of  HUD  to  the  extent 
that  they  comply  with  the  general 
policies  and  prindples  stated  in 
Attachment  A  of  such  drculsrs  and  ore 
otherwise  eligible  under  subpart  C  of 
this  part,  except  for  the  following: 

id  Depredation  methods  for  fixed 
assets  shall  not  be  changed  without 
spedfic  approval  of  HUD  or,  if  charged 
through  a  cost  allocation  plan,  the 
Federal  cognizant  agency. 


(il)  Fines  and  penalties  are 
uiuUowable  costs  to  the  ICDBG 
pro0am. 

(2)  No  person  providing  constdtant 
services  in  an  employer-employee  type 
of  relationship  shall  receive  more  than 
a  reasonable  rate  of  compensation  for 
personal  services  paid  with  ICDBG 
funds.  In  no  event,  however,  shall  such 
compensation  exceed  the  equivalent  of 
the  daily  rate  paid  for  Level  IV  of  the 
Executive  Schedule. 

(Approved  b;  the  Office  of  ManagBmant  and 
BiM^t  undar  cooUol  number  2S77-01B1) 


(a)  Before  disbursing  any  ICDBG 
funds  to  a  sufandpient,  the  grantee  shall 
sign  a  written  agreement  with  the 
subredpient.  The  agreement  shall 
remain  in  effed  during  any  period  that 
the  subredpient  has  control  over  ICDBG 
funds,  induding  program  income. 

(b)  At  a  minimum,  the  written 
agreement  with  the  subredpient  shall 
include  provisions  concerning  the 
following  items: 

(1)  Statement  of  work.  The  agreement 
shall  indude  a  description  of  the  work 
to  be  performed,  a  sdiedufe  for 
completing  the  woric.  and  a  budget 
These  items  shall  be  in  suffident  detail 
to  provide  a  sound  basis  for  the  grantee 
efiedively  to  monitor  performance 
under  the  ameement 

(2)  fteooras  and  reports.  The  grantee 
shall  spedfy  in  the  agreement  the 
particular  records  the  subredpient  must 
maintain  and  the  particular  reports  the 
subredpient  must  submit  in  order  to 
assist  the  grantee  in  meeting  its 
recordkeeping  and  reporting 
requirements. 

(3)  Prpgnun  income.  The  agreement 
shall  include  the  program  income 
requirements  set  forth  in  §  85.25  as 
modified  by  §  953.503. 

(4)  Uniform  administrative 
requirements.  The  agreement  shall 
require  the  subredpient  to  comply  with 
applicable  administrative  requirements, 
as  described  in  $  953.501. 

(5)  Ot/ier  program  requirements.  The 
agreement  shall  require  the  subredpient 
to  carry  out  each  adivity  in  compliance 
with  all  Federal  laws  and  regiUations 
described  in  subpart  G  of  this  part, 
except  that  the  subredpient  does  not 
assume  the  grantee's  environmental 
responsibilities  described  at  S  953.605. 

(6)  Conditions  for  religious 
organisations.  Wiere  applicable,  the 
conditions  prescribed  by  HUD  for  the 
use  of  ICDBG  funds  by  religious 
organizations  shall  be  included  in  the 
agreement. 

(7)  Suspension  and  termination.  The 
agreement  shall  spedfy  that,  in 
accordance  with  24  CFR  85.43, 


suspension  or  termirutioo  may  occur  if 
the  subredpient  materially  fells  to 
comply  wttn  any  term  of  the  award,  and 
that  the  award  may  be  terminated  fnr 
convenience  in  accordance  with  24  CFR 
85.44. 

(8)  JlevBrsion  of  assets.  The  agreement 
shall  specify  that  upon  its  expiration  the 
subredpient  shall  transfer  to  the  grantee 
any  ICDBG  funds  on  hand  at  the  time  of 
expiration  and  any  accounts  receivable 
attributable  to  the  use  of  ICDBG  flinds. 
It  shall  also  include  provisions  designed 
to  ensure  that  any  real  property  under 
the  subradpient's  control  that  was 
acquired  or  improved  in  whole  or  in 
part  with  ICDBG  fends  (induding 
ICDBG  funds  provided  to  the 
subredpient  in  the  form  of  a  loen)  in 
excess  of  $25,000  is  either 

(i)  Used  to  meet  the  primary  objective 
as  stated  in  $  953.208  until  five  yeara 
afteLaxplntion  of  the  agreement,  or  for 
-aOcb  longer  period  of  time  as 
determiiMd  to  be  appropriate  by  the 
grantee;  or 

(ii)  Not  used  in  accordance  with 
patamaph  (b)(8)(i)  of  this  section,  in 
which  event  the  subredpient  shall  pay 
to  the  grantee  on  amount  equal  to  the 
current  market  value  of  the  property  less 
any  portion  of  the  value  attributable  to 
expenditures  of  non-ICDBG  fiinds  far 
the  acquisition  of,  or  improvement  to, 
the  property.  The  payment  is  program 
income  to  tne  grantee  if  it  is  received 
during  the  grant  period.  (No  peyment  is 
required  after  the  period  of  time 
spedfied  in  paragraph  (b)(8)(i)  of  this 
saction.) 

(Approved  by  tlie  Office  of  Manogenient  and 
Budget  under  coolrol  numbar  2977-0101) 


(a)  Program  income  requiiaments  for 
ICDBG  grantees  are  set  forth  in  24  CFR 
85.25,  as  modified  by  this  sedion. 

(h)  Program  income  means  gross 
income  received  by  the  grantee  or  a 
subredpient  diredly  generated  from  the 
use  of  ICDBG  funds  during  the  grant 
period,  except  as  provided  in  paragraph 
(b)(4)  of  this  saction.  When  program 
income  is  generated  by  an  activity  that 
is  only  partially  assisted  with  ICXBG 
funds,  the  income  shall  be  prorated  to 
reflect  the  percentage  of  ICDBG  funds 
used. 

(1)  Program  income  indudes.  but  is 
not  limited  to.  the  following: 

(i)  Proceeds  from  the  disposition  by 
sole  or  long-term  lease  of  real  property 
purchased  or  improved  with  ICDBG 
funds; 

(ii)  Proceeds  from  the  disposition  of 
equipment  purchased  with  ICDBG 
funds; 

(iii)  Gross  income  from  the  use  or 
rental  of  real  or  personal  property 


40104      Federal  Kegiater  '  Vol.  61.  No.  148  /  Wednegday.  July  31.  1996  /  Rules  and  RegulaUons 


K  quired  by  the  graiitM  or  by  a 
suiirecipient  with  ICDBG  funds,  leaa 
costal  incidental  to  generation  of  tbe 
income; 

(iv)  Groea  income  {nun  the  uw  or 
nntal  of  teal  property,  owned  by  the 
grantee  or  by  a  nibrecipient,  that  wai 
constructed  or  improved  with  ICDBG 
funds,  less  coaU  incidental  to  geoaratian 
of  the  income; 

(v)  Payments  of  prindpel  and  interact 
on  loans  made  using  ICDBG  funds, 
except  aa  provided  in  peiagrai^  (bK3)  of 
thissacUon; 

(vi)  Piocaeda  bom  tlie  ale  of  loens 
made  with  ICDBG  funds  except  aa 
provided  in  paiagnph  (bXD  of  this 
aedion; 

(vii)  Proceeda  tram  ale  of  obUgtfiana 
ncund  by  loans  made  with  ia»G 
fondr. 

(viU)  Intaraal  earned  oo  iimda  held  in 
a  revolving  fimd  account; 

(ix)  intenst  aeined  on  ptogiam 
Income  pending  its  dinoriUoa:  and 

(x)  Funda  collected  through  special 
aaaaaamants  made  againat  propaitiaa 
owned  and  occupied  by  householda  not 
of  low  and  modonte  income,  when  the 
asaesamanta  are  used  to  recover  all  or 
part  of  the  KUBG  portion  of  a  pubUc 
improvement. 

(2)  Pruyam  income  does  not  include 
inoame  aemed  on  grant  advances  from 
the  U.S.  Tieeaury.  The  following  items 
of  income  semad  on  pant  advanoaa 
must  be  remitted  to  HUD  far  tranamittal 
to  the  U.S.  Traeauiy  and  will  not  be 
laallocated: 

(i)  Intenet  eemed  bxmi  the  investment 
of  the  initial  ptoceoda  of  a  grant  advance 
by  the  U.S.  Treasury; 

(ii)  bicome  (a.g.,  interest)  earned  on 
loans  or  other  fonns  of  assistance 
plovided  with  ICDBG  funds  that  are 
used  for  activitiea  determined  by  HUD 
either  to  be  ineligible  or  that  bil 
substantiaUy  to  meet  any  other 
requirement  of  this  part. 

(3)  The  calculation  of  the  amount  of 
program  income  for  the  grantee's  ICDBG 
program  as  a  whole  (i.e.,  comprising 
activities  carried  out  by  a  grantee  and  its 
subredpients)  shall  exclude  payments 
made  by  subrecipients  of  prindpel  and/ 
or  interest  on  loans  received  from 
grantees  where  such  payments  are  made 
from  program  income  received  by  the 
subrecipient.  (By  making  such 
payments,  the  subredpient  shall  be 
deemed  to  have  transferred  program 
income  to  the  grantee.)  The  amount  of 
program  income  derived  from  this 
calculation  shall  be  used  for  reporting 
purposes  and  in  determining  limitations 
on  planning  and  administration  and 
public  services  activities  to  be  peid  for 
with  ICDBG  funds. 


(4)  Program  income  does  not  include 
any  income  received  in  a  single  yeer  by 
the  grantee  and  all  its  subtedpients  if 
the  total  amount  of  audi  income  does 
not  exceed  S2S,000. 

(5)  Examples  of  other  receipts  that  an 
not  consiilaed  progiam  income  are 
proceeds  from  lundtaising  activitiea 
carried  out  by  subredpiaots  receiving 
ICDBG  asaistance;  funda  ooUeded 
through  special  ananments  used  to 
recover  the  oon-ICDBG  poftian  of  e 
public  improvement;  and  piocoeds  from 
the  disposition  of  reel  property  acquired 
or  improved  vrith  KSBG  fun<&  whan 
the  dispoailiao  occurs  sftsr  the 
applicri>le  Ume  period  specified  in 
S9S3.S02(bXB)  br  sufandpieat- 
controUsd  property,  or  bi  S  953.504  lor 
giantee  controlled  property. 

(8)  For  pmpasss  of  datannining  the 
appUcabJuty  of  the  uiugiam  Incooia 
requirements  inchidad  hi  this  pert  end 
in  24  CFR  85.25.  the  grmt  period  is  the 
time  between  the  eflecUve  date  of  tbe 
grant  apeement  aiKl  the  cloee-aut  of  the 
grant  pursuent  to  tbe  requirements  of 
$953,506.  

(7)  As  provided  for  in  24  CFR 
85.25(gX2).  prapam  income  received 
will  be  addad  to  the  fimda  oommittsd  to 
the  grent  agreement  and  shall  be  used 
for  nurpoees  and  under  the  conditiaas 
of  the  grant  sgreemanL 

(B)  Mooniing  program  income.  The 
receipt  aid  expaoaditun  of  propam 
income  es  defined  hi  S  g53.S03(b)  shaU 
be  lecorded  as  pert  of  tbe  finandal 
transactions  of  tbe  grant  program. 
( Anmvad  bjr  dw  OIBci  of  litsnagsmant  and 
Bu<%st  midar  oontrol  aumbsr  Z577-01S1) 

IteiJO*   Ueeofrealpfoverty. 

The  standanla  described  in  this 
section  apply  to  reel  property  within  the 
grantee's  control  «d>ich  was  acqiured  or 
improved  in  whole  or  in  part  using 
ICSBC  funds  in  sxoesaof  S2S.Q0O. 
These  standards  shall  apply  from  the 
dale  KSSG  funds  are  first  spent  for  the 
property  until  Ave  years  after  the 
closeont  of  the  grant  from  which  the 
assistance  to  the  property  was  provided. 

(a)  A  grantee  may  not  change  the  use 
or  planned  uae  of  any  such  property 
(including  the  beneficiaries  of  such  us^ 
frtnn  that  for  which  the  acquisition  or 
improvement  was  made  unlesslhe 
grantee  provides  aflected  dtizsns  with 
teeaonable  notice  of,  and  opportunity  to 
comment  on,  any  proposed  change,  and 
either: 

(1)  The  new  use  of  such  property 
qualifies  as  meeting  the  primary 
objective  set  forth  in  §953.206  and  is 
not  a  building  for  the  general  conduct  of 
govenunent;  or 

(2)  The  requirements  in  paragraph  (b) 
of  this  section  are  met. 


(b)  If  the  grantee  determines,  after 
consultation  with  effected  dtixena,  that 
it  is  appropriate  to  change  the  use  of  the 
property  to  a  use  which  does  not  quelify 
uiubr  paragraph  (aHl)  of  this  section,  it 
may  retain  or  dispose  of  the  property  for 
the  changed  uss  if  the  grantee's  ICDBG 
progiam  is  reimbunod  in  the  emount  of 
the  current  bir  market  value  of  the 
property,  less  any  portion  of  the  value 
ettributable  to  expandituree  of  non- 
KDBG  faad»  for  aoquisitian  of,  and 
improvements  to.  the  property. 

(c)  If  the  change  of  uae  occurs  after 
program  cloeeout.  the  proceeds  from  the 
disposition  of  the  reel  property  shall  be 
used  far  activitiea  which  mast  the 
eUgOdlity  requirements  set  forth  in 
subpsrt  C  of  Ihia  part  and  the  primary 
ofaieciive  set  forth  in  $  053.206. 

(d)  Following  the  reimbursement  of 
the  KmOjptagram  in  accosdanoe  with 
paragraph  m  of  thia  sectioa,  the 
property  no  longer  will  be  sub|ect  to  any 
ICDBG  raquinments. 

(W81M6  Rseorte  ID  be  swiHiBBefc 
Eech  grantee  shall  establish  and 
imiiitjin  sufficient  records  to  eoeble  the 
Sacniaty  to  determine  whether  the 
grantee  baa  mat  the  requirements  of  this 
psrt. 


(Appnved  by  the  (XRcs  of  k 

Bii%M  undar  oontrol  number  ZS77-01B1) 


(a)  StohJS  and  evaluation  npott 
Grantees  shall  submit  a  status  and 
evaluation  report  on  previously  funded 
open  grents  45  dsys  after  the  end  of  the 
Federal  fiacal  year  and  at  the  tbne  of 
grant  cloee-out.  The  report  shall  be  in  a 
narrative  form  addressing  these  araes. 

(1)  Progress.  The  progress  nuids  in 
completing  approved  activities  should 
be  described,  "rhis  deecriptlon  should 
include  a  listing  of  work  remaining 
toeedier  with  a  revised  implementation 
schedule,  if  necessary. 

(2)  Expenditure  of  fund*.  A   . 
breakdown  of  funda  spent  on  each  major 
project  activity  or  category  should  be 
provided. 

(3)  Grantee  assessment.  If  the  project 
has  been  completed,  an  evaluation  of 
the  effodivenoss  of  the  projed  in 
meeting  the  community  development 
needs  of  tbe  grantee  should  be  provided. 

(Approved  by  the  Office  of  Maaagsmont  and 
BudgBt  under  Control  No.  2S77-C191.) 

(b)  Minority  business  enterprise 
reports.  Crantee<i  shall  submit  to  HUD, 
by  April  10,  a  report  on  contract  and 
subcontrsd  adivily  during  the  Brsl  luilf 
of  the  fiscal  year  and  by  October  10  a 
report  on  such  activity  during  the 
second  half  of  the  yeer. 


Federal  Regjater  /  Vol.  61.  No.  148  /  Wednesday;  July  31.  1996  /  Rules  and  Regulations      40109 


(Approvfsd  by  the  Office  of  Managainant  and 
Bud^t  under  control  number  2577-0191) 

(963.607    PuMic  eecees  to  program 


Notwithstanding  the  provisions  of  24 
CFR  85.42(f),  grantees  shall  provide 
dtizens  with  reasonable  access  to 
records  regarding  the  past  use  of  ICDBG 
funds,  consistent  with  applicable  State 
and  tribal  laws  regarding  privacy  and 
obligations  of  confidentiality. 

{053.608   Qiant cloeeout proeedurea. 

(a)  Criteria  for  doseout.  A  grant  will 
be  dosed  out  when  the  Area  ONAP 
determines,  in  consultation  with  the 
grantee,  that  the  following  criteria  have 
been  met: 

(1)  All  costs  to  be  paid  with  ICDBG 
funds  have  been  incurred,  with  the 
exception  of  doseout  costs  (e.g.,  audit 
costs)  and  costs  resulting  from 
contingent  liabilities  described  in  the 
closeout  agreement  pursuant  to 
paragraph  (c)  of  this  section.  Contingent 
liabilities  include,  but  are  not  limited  to, 
third-party  claims  against  the  grantee,  as 
well  as  related  administrative  costs. 

(2)  With  resped  to  adivities  which 
are  financed  by  means  of  escrow 
accounts,  loan  guarantees,  or  s'  Hilar 
mechanisms,  the  work  to  be  assisted 
with  ICDBG  funds  bos  actually  been 
completed. 

(3)  Other  responsibilities  of  the 
grantee  under  the  grant  agreement  and 
applicable  laws  and  regulations  appear 
to  have  been  carried  out  satisfactorily  or 
there  is  no  further  Federal  interest  in 
keeping  the  grant  agreement  open  for 
the  piupose  of  securing  performance. 

(b)  Closeout  actions.  (1)  Within  90 
days  of  the  date  it  is  determined  that  the 
criteria  for  closeout  have  been  met,  the 
grantee  shall  submit  to  the  Area  ONAP 

a  copy  of  the  final  status  and  evaluation 
report  described  in  §  953.S06(a)  and  a 
completed  Financial  Status  Report  (SF- 
269).  If  acceptable  reports  are  not 
submitted,  an  audit  of  the  grantee's 
program  activities  may  be  conduded  by 
HUD. 

(2)  Based  on  the  information  provided 
in  the  status  report  and  other  relevant 
information,  the  grantee,  in  consultation 
with  tbe  Area  ONAP,  will  prepare  a 
doseout  agreement  in  accordance  with 
paragraph  (c)  of  this  section. 

(3)  Tlie  Area  ONAP  will  cancel  any 
unused  portion  of  the  awarded  grant,  as 
shown  in  the  signed  gran^  closeout 
agreement.  Any  unused  grant  funds 
disbursed  from  the  U.S.  Treasury  which 
are  in  the  possession  of  the  grantee  shall 
be  refunded  to  HUD. 

(4)  Any  costs  peid  with  ICDBG  funds 
which  were  not  audited  previously  shall 
be  subjed  to  coverage  in  the  grantee's 


next  single  audit  performed  in 
accordance  with  24  CFR  part  44.  The 
grantee  may  be  required  to  repay  HUD 
any  disallowed  costs  based  on  the 
results  of  the  audit,  or  on  additional 
HUD  reviews  provided  for  in  the 
doseout  agreement. 

(c)  Closeout  agreement.  Any 
obligations  remaining  as  of  the  date  of 
the  closeout  shall  be  covered  by  the 
terms  of  a  closeout  agreement.  The 
agreement  shall  be  prepared  by  the 
grantee  in  consultation  with  the  Area 
ONAP.  The  agreement  shall  identify  the 
grant  being  dosed  out,  and  include 
provisions  with  resped  to  the  following: 

(1)  Identification  of  any  closeout  costs 
or  contingent  liabilities  subjed  to 
payment  urith  ICDBG  funds  after  the 
doseout  agreement  is  signed: 

(Z)  Identification  of  any  unused  grant 
fimds  to  be  canceled  by  HUD; 

(3)  Identification  of  any  program 
income  on  deposit  in  financial 
institutions  at  the  time  the  closeout 
agreement  is  signed; 

(4)  Description  of  the  grantee's 
responsibility  after  closeout  for: 

(!)  Compliance  with  all  program 
requirements,  certifications  and 
assurances  iiyising  program  income  on 
deposit  at  the  time  the  closeout 
agreement  is  signed  and  in  using  any 
other  remaining  ICDBG  fimds  available 
for  closeout  costs  and  contingent 
liabilities; 

(ii)  Use  of  real  property  assisted  with 
ICDBG  funds  in  accOTdance  with  the 
prindples  described  in  $  9S3.S04:  and 

(iii)  Ensuring  that  flood  insurance 
coverage  for  a^ected  property  owners  is 
maintained  for  the  mandatory  period; 

(5)  Other  provisions  appropriate  to 
any  spedal  drcumstances  of  tlie  grant 
closeout,  in  modification  of  or  in 
addition  to  the  obligations  in  paragraphs 
(c)  (1)  through  (4)  of  this  sedion.  The 
agreement  shall  authorize  monitoring  by 
HUD,  and  shall  provide  that  findings  of 
noncompliance  may  be  taken  into 
account  by  HUD  as  imsatisfadory 
performance  of  the  grantee  in  the 
consideration  of  any  foture  grant  award 
imder  this  part. 

(d)  Termination  of  grant  for 
convenience.  Grant  assistance  provided 
under  this  part  may  be  terminated  for 
convenience  in  whole  or  in  part  before 
the  completion  of  the  assisted  adivities, 
in  accordance  with  the  provisions  of  24 
CFR  85.44.  The  grantee  shall  not  incur 
new  obligations  for  the  terminated 
portions  after  the  effedive  date,  and 
shall  cancel  as  many  outstanding 
obligations  as  possible.  HUD  shall  allow 
full  credit  to  the  grantee  for  those 
portions  of  obligations  which  could  not 
be  canceled  and  which  had  been 
properly  incurred  by  the  grantee  in 


carrying  out  the  activities  before  the 
termination.  The  closeout  polides 
contained  in  this  section  shall  apply  in 
such  cases,  except  where  the  approved 
grant  is  terminated  in  its  entir^. 
Responsibility  for  the  environmental 
review  to  be  performed  under  24  CTR 
part  50  or  24  CFR  part  58,  as  applicable, 
shall  be  determined  as  part  of  the 
doseout  process. 

(e)  Termination  for  cause.  In  cases  in 
which  HUD  terminates  the  grantee's 
grant  under  the  authority  of  subpart  H 
of  this  part,  or  under  the  terms  of  the 
grant  agreement,  the  doseout  poUdes 
contained  in  this  sedion  shall  apply, 
except  where  the  approved  grant  is 
canceled  in  its  entirety.  The  provisions 
in  24  CFR  85.43(c)  on  the  eEEsds  of 
termination  shall  also  apply.  HUD  shall 
determine  whether  an  environmental 
review  is  requited,  and  if  so,  HUD  shall 
perform  it  in  accordanoe  with  24  CFR 
part  50. 

{•63.5n    Fores  account  eonsiructlon. 

(a)  The  use  of  tribal  work  forces  for 
construction  or  renovation  adivities 
performed  as  part  of  the  adivities 
funded  un  Jar  this  part  shall  be 
approved  by  the  Area  ONAP  before  the 
Stan  of  projed  implementation.  In 
reviewing  requests  for  an  approval  of 
force  account  construction  or 
renovation,  the  area  ONAP  may  require 
that  the  grantee  provide  the  following: 

(1)  Documentation  to  indicate  that  it 
has  carried  out  or  can  carry  out 
successfully  a  projed  of  the  size  and 
scope  of  the  proposal; 

(2)  Documentation  to  indicate  that  it 
has  obtained  or  can  obtain  adequate 
supervision  for  the  workers  to  be  used; 

(3)  Information  showing  that  the 
workers  to  be  used  are,  or  will  be.  listed 
on  the  tribal  payroll  and  are  employed 
diredly  by  a  unit,  department  or  other 
governmental  instrumentality  of  the 
tribe  or  village. 

(b)  Any  and  all  exc^s  funds  derived 
from  the  force  account  construdion  or 
renovation  activities  shall  accrue  to  the 
^anlee  and  shall  be  reprogranuned  for 
other  adivities  eligible  under  this  part 
in  accordance  with  §  953.305  or 
returned  to  HUD  promptly. 

(c)  Insurance  coverage  for  force 
account  workers  and  adivities  shall, 
where  applicable,  include  worker's 
compensation,  public  liability,  property 
damage,  builder's  risk,  and  vehicular 
liability. 

(d)  The  grantee  shall  specify  and 
apply  reasonable  labor  performance, 
construdion,  or  renovation  standards  to 
work  performed  under  the  force 
account. 

(e)  The  conlrading  and  procurement 
standards  set  forth  in  24  CFR  85.36 
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apply  to  material,  equipment,  and 
supply  procurement  from  outside 
vendora  under  this  section. 

( Approvtd  l)y  Hw  Office  irf  Muugemant  and 
Bu<^  under  contro)  number  2S77-OtB1) 

|*6a.«10    tndhn  fnHunnat  i«HUli«ii»nH 

(a)  Applicability.  HUD  has 
determined  that  grants  undsr  this  pait 
are  subject  to  Section  7(b)  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (25  U.S.C  450b).  Section 
7(b)  provides  that  any  contract, 
subcontract,  grant  or  subgrant  pursuant 
to  an  act  authorixing  grants  to  bdian 
organizations  07  for  the  benefit  of 
Indiana  shall  require  that,  to  the  gioloil 
extent  baaibie: 

(1)  Prefai«nce  and  opportunitiu  for 
training  and  employment  shall  be  given 
to  faidians;  and 

(2)  Prefennoe  in  the  award  of 
contracts  and  subcontracts  shall  be 
given  to  Indian  organizations  and 
bidian-owned  economic  enteqiriaes  a* 
defined  in  aection  3  of  the  Indian 
Financing  Act  of  1974  (25  U.S.C  1452). 

(b)  Defaiitions.  (l)The  Indian  Self- 
Determinatioa  and  Education 
Assistance  Act  [25  U.S.C  4S0bl  defines 
"Indian"  to  mean  a.petson  who  is  a 
member  of  an  Indian  tribe  and  defines 
"Indian  tribe"  to  mean  any  Indian  tribe, 
band,  naUon.  or  other  organized  group 
or  community  including  any  Aluka 
native  village  or  regional  or  village 
cotporation  as  defined  or  establliihad 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act,  which  is  recognimd  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  Slatsa 
to  Indians  because  of  their  status  as 
Indians. 

(2)  In  section  3  of  the  Indian 
Financing  Act  of  1974  (25  U.S.C  1452) 
economic  enterprise  is  defined  aa  any 
Indian — owned  commercial,  industrial, 
or  business  activity  established  or 
organized  for  the  purpose  of  profit, 
except  that  Indian  ownership  must 
constitute  not  leas  than  51  percent  of  the 
enterprise.  This  act  defines  Indian 
organaation  to  mean  the  governing 
body  of  any  Indian  tribe  or  entity 
established  or  recognized  by  such 
governing  body. 

(c)  Pr^erence  in  adminiatralion  of 
grant.  To  the  greatest  extent  feasible, 
prelerence  and  opportunities  for 
training  and  employment  in  connection 
with  the  administration  of  grants 
awarded  under  this  part  shall  be  given 
to  Indians. 

(d)  Preference  in  contracting.  To  the 
greatest  extent  feasible,  grantees  shall 
give  preEerence  in  the  award  of  contracts 
for  projects  hwded  under  this  part  to 
Indian  organizations  and  Indian-owned 
economic  enterprises. 


(1)  Each  grantee  shall: 

(i)  Advertise  for  bids  or  proposals 
Uinited  to  qualified  Indian  organizations 
and  Indian-owned  enterprises;  or 

(ii)  Use  a  two-stage  preference 
procedure,  as  follows: 

(A)  Stage  1.  Invite  or  otherwise  solicit 
IndUan-ownad  economic  enterprises  to 
submit  a  statement  of  intent  to  leapood 
to  a  bid  announcement  or  request  for 
proposals  limited  to  Indian-owned 
firms. 

(B)  Stage  3.  If  responses  are  received 
from  more  than  one  Indian  enterpiiae 
found  to  bs  qualified,  advertise  for  bids 
or  proposals  limited  to  Indian 
oigBBicatiaas  and-Indian-ovmed 
economic  entariiiisas;  or 

(iii)  Devslop,  subject  to  Area  ONAP 
one-tiBfl  approval,  tlw  grantee's  own 
method  of  providing  prefarenoe. 

(2)  If  the  grantee  aelacts  a  method  of 
providing  preiarance  that  results  in 
mwar  thai  two  responsible  qualified 
organiatioos  or  entatprisas  submitting 
a  statement  of  intent,  a  bid  or  a  propoMl 
to  perform  the  contract  at  a  reasonaole 
coat,  than  the  grantee  shall: 

(i)  Rii  adwKiss  the  contract,  using  any 
of  the  methods  described  in  paragraph 
(dXl)  of  tliis  section;  or      * 

(ii)  Ra-sdvattise  the  contract  without 
limiting  the  advartiaament  (or  bids  or 
proposals  to  Indian  oiganizatiaDS  and 
Indian-owned  economic  enterpriaes;  or 

(iii)  If  one  approvable  bid  or  propoaal 
is  received,  request  Area  ONAP  review 
and  approval  of  the  proposed  contract 
and  related  procurement  documents,  in 
accordance  with  24  CFR  85.38,  in  order 
to  award  the  contract  to  the  single 
bidder  or  oOaror. 

(3)  Procurements  that  are  within  the 
dollar  limitations  established  for  small 
puTchsses  under  24  CFR  85.36  need  not 
follow  the  formal  bid  or  proposal 
ptticedures  of  para^apb  (d)  of  thia 
section,  since  theae  procurements  are 
governed  by  the  small  puichaae 
procedujBS  of  24  CFR  85.30.  However, 
a  grantee's  small  purchssa  procurement 
shall,  to  the  greatest  extent  faasible, 
provide  Indian  preferencs  in  the  award 
ofcantncts. 

(4)  All  prebtences  shall  be  publicly 
announced  in  the  advertisement  and 
bidding  or  proposal  solicitation 
documents  and  the  bidding  and 
propoaal  documents. 

(5)  A  grantee,  at  its  discretion,  may 
require  information  of  prospective 
contradon  seeking  to  qualify  as  Indian 
organizations  or  Indian-owned 
economic  enterpriaes.  Grantees  may 
require  prospective  contractors  to 
include  the  following  information  prior 
to  submitting  a  bid  or  proposal,  or  atthe 
time  of  submission: 


(i)  Evidence  showing  fully  the  extent 
of  Indian  ownership  and  interest; 

(ii)  Evidence  of  structure, 
management  and  financing  aflscUng  the 
Indian  character  of  the  antarprise, 
including  major  subcontracts  and 
purchase  agreements;  materials  or 
equipment  supply  arrangements;  and 
management  salary  or  profit-sharing 
arrangements:  and  evidence  showing 
the  eSact  of  these  on  the  extent  of 
Indian  ownership  and  interest;  and 

(iii)  Evidence  sufficient  to 
demonstrate  to  the  satistsction  of  the 
grantee  that  the  prospective  contiactor 
has  the  technical,  atbninistntive,  and 
financial  capability  to  perform  contract 
work  of  the  size  and  typo  involved. 

(6)  The  grantee  shall  incorporate  the 
following  clause  (referred  to  as  the 
Section  7(b)  clause)  in  each  contract 
awarded  in  coanectioa  with  a  project 
funded  under  this  part: 

(i)  The  work  to  be  performed  under 
this  contract  is  on  a  project  subject  to 
Section  7(b)  of  the  bidian  Self- 
DeterminaUon  and  Education 
Aaaistance  Act  (25  U.S.C  450b)  (Indian 
Act).  Section  7(b)  lecniiras  that  to  the 
greatest  extant  feasible: 

(A)  Preferences  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians;  and 

(B)  Preferences  in  the  award  of 
contracts  and  subcontracts  shall  be- 
givan  to  Indian  argtnlzations  and 
bidlan-otwoed  eooooraic  enterprises. 

(urrhe  patties  to  this  contract  shall 
comply  with  the  provisions  of  Section 
7(b)  ofthe  Indian  Act. 

(iii)  In  connection  with  this  contract, 
the  contractor  shall,  to  the  giastest 
extent  feasible,  give  prefeioics  in  the 
award  of  any  subcontiacts  to  Indian 
organizations  and  Indian-owned 
economic  enteiprises,  and  preiisrences 
and  opporttmitias  for  training  and 
employment  to  Indians. 

(iv)  The  contractor  shall  include  this 
Section  7(b)  clause  in  every  subcontract 
in  coimection  with  the  project,  and 
shall,  at  the  direction  of  the  grantee, 
take  appropriate  action  pursuant  to  the 
subcontract  upon  a  finding  by  the 
grantee  or  HUD  that  the  subcontractor 
has  violated  the  Section  7(b)  clause  of 
the  Indian  Act 

(e)  Complaint  procedures.  The 
following  complaint  procedures  are 
applicable  to  complaints  arisiiig  out  of 
any  of  the  methods  of  providirig  for 
Indian  preference  contained  in  this  part, 
including  alternate  methods  enacted 
and  approved  in  a  maimer  described  in 
this  section: 

(1)  Each  complaint  shall  be  in  writing, 
signed,  and  filed  with  the  grantee, 

(2)  A  complaint  must  be  filed  with  the 
grantee  no  later  than  20  calendar  days 
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from  the  date  ofthe  action  [or  omission) 
upon  which  the  complaint  is  t>as8d. 

(3)  Upon  receipt  ofa  complaint,  the 
grantee  shall  promptly  stamp  the  date 
and  time  of  receipt  upon  the  complaint, 
and  immediately  acknowledge  its 
receipt. 

(4)  Within  20  calendar  days  of  receipt 
ofa  complaint,  the.granlee  shall  either 
meet,  or  communicate  by  mail  or 
telephone,  with  the  complainant  in  an 
effort  to  resolve  the  matter.  The  grantee 
shall  make  a  determination  on  a 
complaint  and  notify  the  complainant, 
in  writing,  within  30  calendar  days  of 
the  submittal  ofthe  complaint  to  the 
grantee.  The  decision  of  the  grantee 
shall  constitute  final  administrative 
action  on  the  complaint. 

(Approved  by  liie  Office  of  ManagBmant  and 
Budget  under  control  number  2S77-0191) 

I  aSS311    Use  o<  asema  accounts  tar 
rstiAMIsllon  of  prtvaSaly  owned  raaMantlal 


(a)  Limitations.  A  grantee  may 
withdraw  funds  from  its  line  of  credit 
for  immediate  deposit  into  an  escrow 
account  for  use  in  funding  loans  and 
grants  for  the  rehabilitation  of  privately 
owned  residential  property  under 
$9S3.202(a)(l).  The  following 
additional  limitations  apply  to  the  use 
of  escrow  accounts  for  residential 
rehabilitation  loans  and  grants  closed 
alter  September  7, 1990: 

(1)  The  use  of  escrow  accounts  under 
this  section  is  limited  to  loans  and 
grants  for  the  rehabilitation  of  primarily 
residential  properties  containing  no 
mojg  than  four  dwelling  units  (and 
accessory  neighborhood-scale  non- 
residential space  within  the  same 
strueture.  if  any.  e.g.,  a  store  front  below 
a  dwelling  unit). 

(2)  An  escrow  account  shall  noLbe 
used  unless  the  contract  between  the 
property  owner  and  the  contractor 
selected  to  do  the  rehabilitation  work 
specifically  provides  that  payment  to 
the  contractor  shall  be  made  through  an 
escrow  account  maintained  by  the 
grantee,  by  a  subradpient  as  defined  in 
S  953.4,  by  a  public  agency  designated 
under  $953. 500(a),  or  by  an  agent  under 
a  procurement  contact  governed  by  the 
requirements  of  24  CFR  85,36.  No 
deposit  to  the  escrow  account  shall  be 
made  until  after  the  contract  has  been 
executed  between  the  property  owner 
and  the  rehabilitation  contractor. 

(3)  All  funds  withdra%ni  under  this 
section  shall  be  deposited  into  one 
interest  earning  account  with  a  fituihcial 
institution.  Separate  bank  accounts  shall 
not  be  established  for  individual  loans 

.  and  grants. 

(4)  The  amount  of  funds  deposited 
into  an  escrow  account  shall  be  limited 


to  the  amount  expected  to  be  disbursed 
within  10  working  days  from  the  date  of 
deposit.  If  the  escrow  account,  for 
whatever  reason,  at  any  time  contains 
funds  exceeding  10  days  cash  needs,  the 
grantee  inunediately  shall  transfer  the 
excess  funds  to  its  program  account.  In 
the  program  account,  the  excess  funds 
shall  be  treated  as  funds  erroneously 
drawn  in  accordance  with  the 
requirements  of  U.S.  Treasury  Financial 
Manual,  paragraph  6-2075.30. 

(5)  Funds  deposited  into  an  escrow 
account  shall  b«  used  only  to  pay  the 
actual  costs  of  rehabilitation  incurred  by 
the  owner  under  the  contract  with  a 
private  contractor.  Other  eligible  costs 
related  to  the  rehabilitation  loan  or 
grant,  e.g.,  the  grantee's  administrative 
costs  under  §  953.206  or  rehabilitation 
services  costs  under  §  9S3.202(b)[g).  are 
not  permissible  uses  of  escrowed  funds. 
Such  other  eligible  rehabilitation  costs 
shall  be  paid  under  normal  ICDBG 
payment  procedures  (e.g.,  &om 
withdrawals  of  grant  funds  under  the 
grantee's  line  of  credit  with  the 
Treesury). 

(b)  Interest.  Interest  earaed  on  escrow 
accoimts  established  in  accordance  with 
this  section,  less  any  service  charges  for 
the  account,  shall  be  remitted  to  HUD  at 
least  quarterly  but  not  mora  frequently 
than  monthly.  Interest  earned  on  escrow 
accounts  is  not  required  to  be  remitted 
to  HUD  to  the  extent  the  interest  is 
attributable  to  the  investment  of 
program  income. 

(c)  Remedies  for  noncompliance.  If 
HUD  determines  that  a  grantee  has 
failed  to  use  an  escrow  account  in 
accordance  with  this  section,  HUD  may, 
in  addition  to  imposing  any  other 
sanctions  provided  for  under  this  part, 
require  the  grantee  to  discontinue  the 
use  of  escrow  accounts,  in  whole  or  in 
part. 

Subpart  O—OUmt  Program 
RaQuirantanto 

S«S3.t00    ConsWultonalprohlbRlon. 

In  accordance  with  First  Amendment 
Church/State  Principles,  as  a  general 
role,  ICOBC  assistance  may  not  be  used 
for  religious  activities  or  provided  to 
primarily  religious  entities  for  any 
activities,  including  secular  activities. 
The  following  restrictions  and 
limitations  therefore  apply  to  the  use  of 
ICDBG  funds. 

(a)  ICDBG  funds  may  not  be  used  for 
the  acquisition  of  property  or  the 
construction  or  rehabilitation  (including 
historic  preservation  and  removal  of 
architectural  barriers)  of  structures  to  be 
used  for  religious  purposes  or  which 
will  otherwise  promote  religious 
interests.  This  limitatioa  includes  the 


acquisition  of  property  for  ownership  by 
primarily  religious  entities  and  the 
construction  or  rehabilitation  [including 
historic  preservation  and  removal  of 
architectural  barriers)  of  striictures 
owned  by  such  entities  (except  as 
permitted  under  paragraph  (b)  of  this 
section  with  respect  to  rehabilitation 
and  under  paragraph  (d)  of  this  section 
with  respect  to  repairs  undertaken  in 
coimection  with  public  services) 
regardless  of  the  use  to  be  made  of  the 
property  or  structure.  Property  owned 
by  primarily  religious  entities  may  be 
acquired  with  IQIBG  funds  at  oo  more 
thaja  hir  market  value  for  a  non- 
religious  use. 

(b)  ICDBG  funds  may  be  used  to 
rehabilitate  buildings  owned  by 
primarily  religious  entities  to  be  used 
for  a  wholly  secular  purpose  under  the 
following  conditions: 

(1)  The  building  (or  portion  thereoQ 
that  is  to  be  improved  with  the  ICDBG 
assistance  has  been  leased  to  an  existing 
or  newly  established  wholly  secular 
entity  (which  may  be  an  entity 
established  by  the  religious  entity); 

(2)  The  ICDBG  assistance  is  provided 
to  the  lessee  [and  not  the  lessor)  to  make 
the  improvements: 

(3)  liie  leased  premises  will  be  used 
exclusively  for  secular  purposes 
available  to  persons  regardless  of 
religion; 

(4)  The  lease  payments  do  not  exceed 
the  feir  market  rent  of  the  premises  as 
they  were  before  the  improvements  are 
made; 

(5)  The  portion  of  the  cost  of  any 
improvements  that  also  serve  a  non- 
leased  port  ofthe  building  will  be 
allocated  to  and  paid  for  by  the  lessor; 

(6)  The  lessor  enters  into  a  binding 
agreement  that  unless  the  lessee,  or  a 
qualified  successor  lessee,  retains  the 
use  of  the  leased  premises  for  a  wholly 
secular  purpose  for  at  least  the  useful 
life  ofthe  improvements,  the  lessor  will 
pay  to  the  lessee  an  amount  equal  to  the 
residual  value  of  the  improvements; 

(7)  The  lessee  must  remit  the  amount 
received  bom  the  lessor  under 
paragraph  (b)(6)  of  this  section  to  the 
grantee  or  subrscipient  from  which  the 
ICDBG  funds  were  derived. 

(8)  The  lessee  can  also  ^nter  into  a  * 
management  contract  authorizing  the 
lessor  religious  entity  to  use  the 
building  for  its  intended  secular 
purpose,  e.g..  homeless  shelter. 
provisiim  of  public  services.  In  such 

case,  the  religious  entity  must  agree  in 
the  management  contract  to  carry  out 
the  secular  purpose  in  a  manner  free 
from  religious  infiuences  in  accordance 
with  the  principles  set  forth  in 
paragraph  (c)  of  this  section. 
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(c)  As  B  genenl  rule,  ICOBG  Ainda 
may  ba  lued  for  eligible  public  Mrvioe* 
to  be  provided  through  i  primarily 
religious  entity,  where  the  rellgioux 
entity  enters  into  an  ogreement  with  the 
grantee  or  subrecipienl  from  which  the 
KDBG  funds  are  derived  that,  in 
connection  with  the  provision  of  such 
services: 

(1)  It  will  not  discriminate  aasinst  any 
employee  or  applicant  for  employmant 
on  the  basis  of  religion  and  will  not 
limit  employment  or  give  preference  in 
employment  to  persons  on  the  besis  of 
religion; 

(2)  It  «riU  not  discriminate  against  any 
person  applying  for  such  public  aaivices 
on  the  ba^  of  religion  and  wriU  not 
limit  such  aarvicas  or  give  preiarenoe  to 
persons  on  the  beais  of  religion: 

(3)  It  will  provide  no  religious 
instnictian  or  counseling,  conduct  no 
religious  worship  or  (ervicee,  engage  in 
no  religious  proeelytlzing,  and  exert  no 
other  religious  influence  in  the 
provision  of  such  public  aervioaa; 

(d)  Where  the  public  services 
provided  under  paragraph  (c)  of  this 
aection  are  carried  out  on  propeity 
owned  by  the  primarily  religloua  entity, 
ICDBC  ftinds  may  also  be  UMd  for 
minor  rspaiia  to  such  property  which 
are  directly  related  to  carrying  out  the 
public  services  where  the  coat 
constitutes  in  dollar  terras  only  an 
inddantal  portion  of  the  ICDBG 
expenditure  for  the  public  services. 

f*M.a01    NondlacflniinaKen. 

(a)  Under  the  authority  of  section 
107(e)(2)  of  the  Act.  the  Secretary 
waives  the  requirement  that  granteea 
comply  with  aactioo  109  of  the  Act 
except  with  respect  to  the  prohibition  of 
discrimination  based  on  age,  sex, 
religion,  or  against  an  otherwise 
qualified  disidilsd  individual. 

(b)  A  grantee  shall  comply  with  the 
ptovisiims  of  title  n  of  Pub.  L.  90-284 
(24  U.S.C.  1301— the  Indian  Qvil  Rights 
Act)  in  the  administratiOD  of  a  piogram 
or  activity  funded  in  whole  or  In  pert 
with  funds  made  available  under  this 
part.  For  purposes  of  this  aection. 
"program  or  activity"  is  defined  as  any 
function  conducted  by  an  identifiable 
administrative  unit  of  the  grantee;  and 
"funded  in  whole  or  in  pari  with  funds 
made  available  under  this  peri"  means 
that  ICDBG  funds  in  any  amount  have 
been  transferred  by  the  grantee  to  an 
identifiable  administrative  unit  and 
disbursed  in  a  program  or  activity. 

ttBiMa   Ratoeaaon  and  real  praparty 


(a)  Uinlmize  displacement.  Consistent 
with  the  other  goals  and  objectives  of 
this  part  grantees  shall  assure  that  they 


have  taken  all  reasonable  steps  to 
minimize  the  displacement  of  persons 
(households,  businesses,  nonprofit 
organizatioiu,  and  farms)  as  a  result  of 
a  prefect  assisted  under  this  part. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  oroject. 
Such  *y"»«  must  be  provided: 

(1)  Rsimburaemant  for  all  raasonable 
out-of-pocket  expenses  incurred  in 
ooimection  with  the  temporary 
relocation,  including  the  coat  of  moving 
to  and  bom  the  tamporaiily  occupied 
housing  and  any  inoeese  in  monthly 
housii^  coals  (e.g.,  rent/utility  costs). 

(2)  Appropriate  advisory  services, 
includitrg  raaaonable  advance  written 
notice  of. 

(i)  The  date  and  approximata  duiatlon 
of  the  temporary  relocation: 

(11)  The  location  of  the  suitable, 
decani,  safe  and  aanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(ili)  The  tsima  and  conditions  under 
which  the  tenant  may  occupy  a  suitable, 
decent,  safe,  and  sanitary  dwelling  in 
the  building/complex  following 
completion  of  the  repairs:  and 

(iv)  The  provisions  of  paragraph  (bXD 
of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  A  displaced  person  (defined  in 
paragraph  (g)  of  this  section)  must  be 
provided  nuocation  assistance  at  the 
levela  described  in.  and  in  accordance 
with  the  requirementa  of.  the  Uniform 
Relocation  Aaaistance  and  Real  Property 
Acquisition  Polldas  Act  of  1070.  as 
amended  (URA)(42  U.S.C  4601-4655) 
and  implementing  regulations  at  49  CFR 
pari  24. 

(d)  Optional  relocation  assistance. 
Under  section  10S(a)(ll)  of  the  Act,  the 
grantee  may  provide  relocation 
payments  and  other  relocation 
assistance  to  persons  displaced  by  a 
project  that  is  not  subject  to  paragraph 
(c)  of  this  section.  The  grantee  may  also 
provide  relocation  assistance  to  persons 
receiving  assistance  under  paragraph  (c) 
of  this  section  at  levels  in  excess  of 
those  required.  For  assistance  that  is  not 
requited  by  State  or  tribal  law,  the 
grantee  shall  adopt  a  written  policy 
available  to  the  public  that  describes  the 
relocation  assistance  that  it  has  elected 
to  fkimMi  and  provides  for  equal 
relocation  aadstance  within  each  class 
of  displaced  persons. 

(e)  Real  Property  acquisition 
requirements.  The  acquisition  of  real 
property  for  an  assisted  activity  is 
subject  to  49  CFR  port  24.  subpart  B. 
Whenever  the  grantee  does  not  have 'the 


authority  to  acquire  the  real  property 
throimh  condemnation,  it  shall: 

(l)Before  diacuaslng  the  purchase 
price.  Inform  the  owner: 

(1)  Of  the  amount  it  believes  to  be  the 
Irir  market  value  of  the  property.  Such 
amount  shall  be  baaed  upon  one  or  more 
apptalnls  prepared  by  a  qualified 
appraiaar.  However,  tnia  provision  does 
not  prevent  the  grantee  from  accepting 

a  dtmatlon  or  purchasing  the  real 
property  at  less  than  its  fair  market 

(11)  That  it  will  ba  unable  to  acquire 
the  property  If  negotlatlona  fail  to  result 
in  an  amicable  anaoment. 

(2)  Ra«iuect  Hln)  approval  of  the 
propoaad  aoquiiition  price  before 
executing  a  firm  commitment  to 
purchaae  the  property.  The  grantee  ahall 
Include  with  its  request  a  copy  of  the 
appralaal(s)  and,  when  applicable,  a 
justification  for  any  propcoed 
acquisition  payment  that  exceeds  the 
fair  market  value  of  the  property.  HUD 
will  promptly  review  the  propoaal  and 
inform  the  grantee  of  its  approval  or 
diaapprovaL 

(f)  Appeals.  A  person  who  disagrees 
with  the  grantee'a  determination 
concerning  whether  the  person  qualifies 
as  a  "dlaplacad  person,"  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
grantee.  A  person  who  is  dissatisfied 
with  the  grantee's  determination  on  his 
or  her  appeel  may  submit  a  written 
request  for  review  of  that  detenniiution 
to  the  HUD  Area  ONAP. 

(g)  Responsibility  of  grantee.  (1)  T^e 
grantee  shall  certify  that  it  will  comply 
with  the  URA,  the  regulaUons  at  49  CFR 
part  24,  and  the  requirements  of  this 
section,  i.e.,  provida  assurance  of 
compliance  as  required  by  49  CFR  port 
24.  The  grantee  shall  ensure  such 
compliance  notwithstanding  any  third 
party's  contractual  obligation  to  the 
grantee  to  comply  with  these  proviaions. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  However,  such 
assistance  may  also  be  paid  for  with 
funds  available  to  the  grantee  bom  any 
other  source. 

(3)  The  grantee  rhall  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  this  section. 

Qi)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
displtxed  person  means  any  person 
(household,  business,  nonprofit 
organization,  or  farm)  thai  moves  ittiin 
real  property,  or  moves  his  or  her 
peraooal  property  from  real  property, 
permanently,  as  a  direct  result  of 
refaabililallon,  demolition,  or 
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acquisition  for  a  project  assisted  under 
this  port.  The  term  "displaced  person" 
includes,  but  is  not  limited  to: 

(i)  A  tenant-occupant  of  a  dweUing 
unit  who  moves  bom  the  building/ 
complex  permanently  after  the 
submission  to  HUD  of  an  application  for 
fiiumcial  assistance  that  is  later 
approved. 

(ii)  Any  person,  including  a  person 
who  moves  before  the  date  described  in 
paragraph  (h)(l)(i)  of  this  section,  that 
either  HUD  or  the  grantee  determines 
was  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  assisted  project 

(iii)  A  tenant-occupant  of  a  dwelling 
,  who  moves  from  the  building/complex 
permanently,  after  the  execution  of  the 
agreement  between  the  grantee  and 
fflJD,  if  the  move  occurs  before  the 
tenant  is  provided  written  notice 
offering  Mm  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent,  safe 
and  sanitary  dweUing  in  the  same 
building/complex,  under  reasonable 
terms  and  conditions,  upon  completion 
of  the  project.  Such  reasonable  terms 
and  conditions  include  a  monthly  rent 
and  estimated  average  monthly  utility 
costs  that  do  not  exceed  the  greater  of: 

(A)  The  tenant's  monthly  rent  and 
estimated  average  monthly  utility  costs 
before  the  agreement;  or 

(B)  30  percent  of  gross  household 
Income. 

(iv)  A  tenant-occupant  of  a  dwelling 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  including  the 
cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  any 
increased  housing  costs  and  incidental 
expenses:  or 

(B)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable. 

(v)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
after  ho  or  she  has  been  required  to 
move  to  another  dwelling  unit  in  the 
same  building/complex  in  order  to  cany 
out  the  project,  if  either  . 

(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  coimection 
with  the  move:  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (hl(l)  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 


(i)  The  person  moved  into  the 
property  after  the  submission  of  the 
application  for  financial  assistance  to 
HUD,  but,  before  signing  a  lease  or 
commencing  occupancy,  was  provided 
written  notice  of  the  project,  its  possible 
impact  on  the  person  (e.g.,  the  person 
may  be  displaced,  temporarily  relocated 
or  suffer  a  rant  increase)  and  the  fact 
that  the  person  would  not  qualify  as  a 
"displaced  person"  or  for  any  assistance 
provided  under  this  section  as  a  result 
of  the  project; 

(ii)  'The  person  is  ineligible  under  49 
CFR  24.2(g)(2). 

(ill)  The  grantee  determines  the 
person  is  not  displaced  as  a  direct  result 
of  acquisition,  rehabilitation,  or 
demolition  for  an  assisted  project.  To 
exclude  a  person  on  this  basis,  HUD 
must  concur  in  that  determination. . 

(3)  A  grantee  may  at  any  time  ask 
HUD  to  determine  tvhether  a  specific 
displacement  is  or  would  be  covered 
under  this  section. 

(i)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  person  displaced  as  a 
direct  result  of  rehabilitation  or 
demolition  of  the  real  property,  the  term 
"initiation  of  negotiations"  means  the 
execution  of  the  agreement  covering  the 
rehabilitation  or  demolition. 

(Approved  by  the  OfSoo  of  Managgmant  and 
Budget  under  control  number  2577-0191) 

t9S3.M3    UtMralandwda. 

In  aocortlance  with  the  authority 
under  aection  107(e)(2)  of  the  Act,  the 
Secretary  waives  the  provisions  of 
section  110  of  the  Act  (Labor  Standards) 
with  respect  to  this  part,  including  the 
requirement  that  laborers  and 
mechanics  employed  by  the  contractor 
or  subcontractor  in  the  performance  of 
construction  work  financed  in  whole  or 
in  part  with  assistance  received  under 
this  part  be  paid  wages  at  rates  not  less 
than  those  prevailing  on  similar 
construction  in  the  locality,  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
(40  U.S.C  276  a  to  a-7). 

9aS3,m4    CMaan  partlclpaltet. 

(a)  In  order  to  permit  residents  of 
Indian  tribes  and  Alaska  native  villages 
to  examine  and  appraise  the  applicant's 
application  for  funds  under  this  part, 
the  applicant  shall  follow  traditional 
means  of  resident  involvement  which, 
at  the  least,  include  the  following: 

(I)  Furnishing  residents  with 
information  concerning  the  amounts  of 
funds  available  for  proposed  community 
development  and  housing  activities  and 


the  range  of  activities  that  raay  be 
undertaken. 

(2)  Holding  one  or  more  meetings  to 
obtain  the  views  of  residents  on 
community  development  and  housing' 
needs.  Meetings  shall  be  scheduled  in 
ways  and  at  times  that  will  allow 
participation  by  residents. 

(3)  Developing  and  publishing  or 
posting  a  community  development 
statement  in  such  a  marmer  as  to  afford 
affected  residents  an  opportunity  to 
examine  its  contents  and  to  submit 
comments. 

(4)  Affording  residents  an  opportimity 
to  review  and  comment  on  the 
applicant's  performance  tmdar  any 
active  community  development  block 
grant 

(b)  Prior  to  submission  of  the 
application  to  HUD,  the  appliont  shall 
certify  by  an  official  Tribal  resolution 
that  it  has  met  the  requiromants  of 
parwraph  (a)  of  this  section:  and 

(ifConsidered  any  comments  and 
views  expressed  by  residents  and.  if  it 
deems  it  appropriate,  modified  the 
application  aocordiiigly;  and 

(2)  Made  the  modified  application 
available  to  residents 

(c)  No  part  of  the  requirement  under 
paragraph  (a)  of  this  section  ahall  be 
construed  to  restrict  the  responsibility 
and  authority  of  the  applicant  for  the 
development  of  the  applicatian  and  the 
execution  of  the  grant  Accordingly,  the 
citizen  participation  requirements  of 
this  section  do  not  include  concurrence 
by  any  person  or  group  in  making  final 
determinations  on  the  contents  of  the 
application. 

(Approved  by  the  Office  of  Managamant  and 
Budget  under  control  number  2577-0191) 

tasSJOS    Envtroimam. 

(a)  In  order  to  assure  that  the  policies 
of  the  National  Environmental  Policy 
Act  of  1969  and  other  provisions  of 
Federal  law  which  further  the  purposes 
of  that  act  (as  specified  in  24  CFR  58.5) 
are  most  effectively  implemented  in 
connection  with  the  expenditure  of 
ICDBC  fiinds,  the  grantee  shall  comply 
with  the  Environment  Review 
Procedures  for  Entities  Assuming  HUD 
Environmental  Responsibilities  (24  CFR 
part  58).  Upon  completion  of  an 
environmental  review,  the  grantee  shall 
submit  a  certification  and  request  for 
release  of  funds  for  particular  projects  in 
accordance  with  24  CFR  part  58.  The 
grantee  shall  also  be  responsible  for 
compliance  with  flood  insurance, 
coastal  barrier  resource  and  airport  deer 
zone  requirements  under  24  CI^  58.6. 

(b)  In  accordance  with  24  CFR 
58.34(a)(8),  grants  for  imminent  threats 
to  health  or  safety  approved  under  the 
provisions  of  subpart  E  of  this  part  are 


Mlia      Fadval 


/  Vol.  61,  No.  148  /  Wednesday,  July  31,  1996  /  Ruh»  and  Regulations 


exempt  from  some  or  all  of  the 
environniental  raview  raquiranents  of 
24  CFR  part  58,  to  the  extent  provided 
in  that  sectioo. 

|«3.aN    ConMct o«  liMMMl 

(a)  Applicability.  (1)  In  the 
procurement  of  supplies,  equipment, 
conslructici,  and  service*  by  grantees 
and  subgrantees,  the  conflict  of  Interest 
provisions  in  24  CFR  85.36  and  24  CFR 
B4.42  shall  apply. 

f2)  In  all  cases nolgovenedby  24 
CFR  85.36  and  24  CFR  84.42;  the 
provisions  of  this  section  shall  apply. 
Such  cases  include  the  proviaioa  of 
assistance  by  the  grantee  or  by  its 
fufancipiaits  to  busineeaee;  individaalSi 
and  other  private  antitiea  under  eligible 
activities  tliBt  authorize  snchansiiifiia 
(e.g.,  rehabilitation,  preservation,  and 
ot^r  improvements  of  private 
properties  or  bcilities  under  $  953.202; 
or  grants,  loans,  and  other  aseistance  to 
buaineases,  individualst  and  other 
private  entities  under  §  953.203  or 
$953,204.). 

(b)  Conflicts  prohibited.  Except  for  the 
use  of  ICDBG-funda  to  pay  salaries  and 
other  related  administrative  or 
personnel  costs,  the  general  rule  is  that 
no  persons  desaibsdin  poogtapb  (c)  of 
this  section  who  exercise  or  have 

exercised  any  functions  or  

responsiMlities  with  respect  to  KDBG 
sctivilias  assisted  under  this  part  or  wfa& 
are  in  a  position  to  paiticipats  in  a 
decision-making  process  or  gain  inside 
informstiott  with  regard  to  such 
activilies.  may  obtain  a  personal  or 
financial  interest  or  beneBt  bran  an 
IC3)BG  aasisted  activity,  or  have  an 
interest  in  any  contract,  subcontract  or 
agreement  with  respect  thereto,  or  the 
proceeds  thereunder,  either  for 
themselves  or  those  with  whom  they 
have  family  or  business  ties,  during 
their  tenure  or  for  one  year  thereafter. 

(c)  ftrsons  covered.  The  conflict  of 
interest  provisions  of  paragraph  (b)  of 
this  section  apply  to  any  person  who  is 
an  employee,  agent,  consultant,  officer, 
or  elected  or  appointed  official  of  the 
grantee,  or  of  any  designated  public 
agencies,  or  CBDOs  under  $  953.204, 
receiving  funds  under  this  part. 

(d)  Exceptions  requiring  HUD 
approval.— -{\)  Thresl\old  r«juircmente. 
Upon  the  written  request  of  a  grantee, 
HUD  may  grant  an  exception  to  the 
provisions  of  paragraph  (b)  of  this 
section  on  a  case-by-cdse  basis,  when  it 
determines  that  such  an  Gxception  will 
serve  to  further  the  purposes  of  the  Act 
and  the  efhctive  and  eHicient 
administration  of  the  grantee's  program 
or  project.  An  exception  may  be 
considered  only  after  the  grantee  has 
provided  the  following: 


(i)  A  disclosure  of  the  nature  of  the 
possible  conflict,  accompanied  by  an 
assurance  that  there  has  been  public 
disclosure  of  the  conflict  and  a 
description  of  how  the  public  disclosure 
was  rnada;  and 

(ii)  An  opinion  of  the  grantee's 
attorney  that  the  interest/or  which  the 
exception  is  soogbt  woidd  not  violate 
Tribal  laws  on  conflict  of  interest,  or 
applicable  State  laws. 

(2)  Fae<on;  to  be  considgndfot 
exceptions:  In  determining  whether  to 
grant  a  requested  exception  after  the 
grantee  has  satisfactorily  met  the 
requhenwBts  of  patsgraph  (dUl)  of  this 
twirtinn.  HUD  shall  confer  the 
cumubthra  eOact  of  the  following 
foctors,  where  appUcaUa: 

(i)  Whether  the  exception  would 
provida  a  significant  coat  benefit  or 
essemtfal  expert  knowledge  to  the 
progfram  or  proiact  which  would 
othnwise  not  be  available; 

(ii)  Whether  an  oppoitumty  was 
provided  for  open  competitive  bidding 
or  negotiation; 

(iii)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  fiinctiansor 
respansibilities,  or  from  the  dedsien- 
maidng  process,  with  reference  to  the 
specific  assisted  activity  in  question: 

(iv)  Whether  the  interest  or  beiMfit 
was  presant  before  the  afiected  person 
was  in  a  positian  as  dasoibad  in 
parMrapD  (b)  of  this  section; 

(vrWhether  undue  hanlshlp  will 
result,  either  to  the  grantee  or  to  the 
person  affected,  when  weighed  against 
the  public  interest  served  by  avoiding 
the  prohibited  conflict; 

(vi)  Any  other  relevant 
considerations. 

(e)  Circumstances  under  which  the 
conflict  prohibition  does  not  apply.  (1) 
In  instances  where  a  person  who  might 
otherwise  be  deemed  to  be  included 
under  the  conflict  prohibitioa  is  a 
member  of  a  group  or  class  of 
beneficiaries  of  the  assisted  activity  and 
receives  generally  the  same  interest  or 
benefits  as  an  being  made  avaikbia  or 
provided  to  the  group  or  class,  the 
prohibition  does  not  apply,  except  that 
if.  by  not  applying  the  prohibition 
against  conflict  of  interest,  a  violation  of 
Tribal  or  State  laws  on  conflict  of 
interest  would  result,  the  prohibition 
does  apply.  However,  if  the  assistance  to 
be  provided  is  housing  rehabilitaUon  (or 
repair)  or  new  housing,  a  public 
disclosure  of  the  nature  of  the  assistance 
to  be  provided  and  the  specific  basis  for 
the  selection  of  the  proposed 
beneficiaries  must  be  made  prior  to  the 
submission  of  an  application  to  HUD. 
Evidence  of  this  disclosure  must  be 
provided  as  a  component  oTthe 
application. 


(0  Becord  retention.  All  records 
pertaining  to  the  grantee's  decision 
under  this  section  shall  be  maintained 
for  HUD  review  upon  request. 

(Appioved  tiy  the  QBca  ofManagsmenl  and 
Budgal  under  control  nuaber  2577-0191) 


$•83,807 

(a)  Prohibition  asinnst  the  use  of  lead- 
based  paint  Section  401(b)  of  the  Leed- 
Based  Paint  Poisoaing  Prevention  Ad 
(42  U.SX:.  4831(b))  directs  HUD  to 
prohibit  the  use  of  lead-based  paint  in 
residential  structures  construdad  or 
rehabilitated  with  Federal  assistance. 
Such  prohibitions  are  contained  in  24 
CFR  part  35,  subpart  B,  and  are 
applicable  tareMential  structtuvs 
constructed  or  rehabilitated  with 
asaislance  providad  under  this  part. 

(b)  Notificalkm  ofhaxards  of  lead- 
based  paint  poitoning.-(i)  The  Secretary 
has  promulgated  requirements  regsrding 
notification  to  purchasers  and  tenants  of 
HUD^ssedated  housing  constructed 
prior  to  1978of  the  hazaids  of  lead- 
based  paint  poisoning  at  24  CFR  part  35, 
subpart  A.  Inis  paragraph  is 
promulgated  purenant  totha 
authorisatfoB  granted  in  24  CFR  353(c) 
and  supersedes,  with  rsepect  to  all 
bousing  to  which  it  applies,  the 
notification  requirements  prescribed  by 
subpart  A  of  24  CFR  part  35. 

{zt  Fat  properties  constructed  prior  to 
1978.  applicants  for  rehabilitation 
assistsnce  provided  under  this  part  and 
tenants  or  purchasers  of  properties 
owned  by  the  grantee  or  its  suhredpient 
and  acquired  or  rehabilitated  with 
assistsnce  under  this  part  shall  ba 
notified: 

(i)  That  the  property  may  contain 
lead-based  paint; 

(ii)  Of  the  hazards  of  lead-based  paint; 

(iii)  Of  the  symptoms  and  treatment  of 
leed-bosed  paint  poisoning; 

(iv)  Of  the  precautions  to  be  taken  to 
avoid  lead-based  paint  poisoning 
(including  moint^iance  and  removal 
techniques  for  eliminating  such 
hazards); 

(v)  Of  the  advisability  and  availability 
of  blood  lead  level  screening  for 
children  under  six  years  of  age; 

(vi)  That  in  the  event  lead-based  point 
is  found  on  the  property,  appropriate 
treatment  procedures  may  be 
undertaken. 

(c)  Elimination  of  lead-based  paint 
hazards.  The  purpose  of  this  paragraph 
is  to  implement  the  provisions  of 
section  302  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act.  42  U.S.C. 
4822,  by  establishing  procedures  to 
eliminate  as  for  as  practicable  the 
hazards  due  to  the  presence  of  point 
which  may  contain  lead  and  to  which 
children  under  six  years  of  age  nuty  be 
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exposed  in  existing  bousing  which  is 
rehabilitated  with  assistimca  provided 
under  this  part  HUD  has  promulgsted 
requirements  regarding  the  elimination 
of  lead-baaed  paint  haards  in  HUD- 
assodated  housing  at  24  CFR  part  35, 
subpart  C  This  paragraph  is 
promulgated  pursuant  to  the 
authorization  granted  in  24  CFR 
35.24(b)(4)  and  supersedes,  with  respect 
to  all  housing  to  which  it  applies,  the 
requirements  prescribed  by  subpart  C  of 
24  CFR  part  35. 

(I)  Applicability.  This  paragraph 
applies  to  the  rehabilitation  of 
applicable  surfeces  in  existing  housing 
wmch  is  assisted  under  this  part.  The 
fallowing  activities  asaisted  under  the 
Indian  Community  Development  Block 
Grant  program  are  not  covered  l^  this 
pongraph  (c): 

(i)  Emeraency  repairs  (not  induding 
Isad-baaaapaint-related  emergency 
repairs); 

(II)  Weadiarization; 

(Ui)  Water  or  sewer  hook-ups; 

(Iv)  Installation  of  security  devioes: 

(v)  FadlitaUon  of  tax  exempt  bond 
issuances  which  provide  fiinds  for 
rehabilitation; 

(vi)  Other  similar  types  of  single- 
purpose  programs  that  do  not  include 
physical  repairs  or  remodeling  of 
applicable  surfecas  (as  defined  in  24 
C7R  35.22)  of  residential  structures;  and 

(vii)  Any  non-single  purpose 
rehabilitation  that  does  not  Involve 
applicable  surfaces  (as  defined  in  24 
CFR  35.22)  that  does  not  exceed  $3,000 
per  unit. 

(2)  Definitions. 

AppliaAle  surface.  AH  Intact  and 
non-intact  interior  and  exterior  painted 
surisces  of  a  residential  structure. 

Chewable  surface.  All  protruding 
painted  surfaces  up  to  five  Cset  from  the 
floor  or  ground,  that  are  readily 
accessible  to  children  imder  six  years  of 
age,  e.g.,  protruding  comers, 
window^ls  and  bamas,  doors  and 
frames,  and  other  protruding  woodwork. 

Defective  paint  surface.  A  sur&ce  on 
which  the  paint  is  cracking,  scaling, 
chipp  Jig,  peeling  or  loose. 

Elevated  blood  lead  level  orEBL 
Excessive  absorption  of  lead,  that  is, 
confirmed  concentration  of  lead  in 
whole  blood  of  20  ug/dl  (microgrBms  of 
lead  per  ded  liter)  for  a  single  test  or  of 
15-19  ug/dl  in  two  consecutive  tests  3- 
4  months  apart. 

HEPA.  A  high  effidency  particle 
accumulator  as  used  in  lead  abatement 
vacuum  cleaners. 

Lead-based  paint  A  paint  surface, 
whether  or  not  defective,  identified  as 
having  a  lead  content  greater  than  or 
equal  to  1  mg/cm2  (milligram  per  square 


centimeter)  or  .5  percent  by  weight  or 
5000  parts  per  million  (PPM). 

(3)  Inspection  and  Testing. — (1) 
Defective  paint  surfaces.  The  grantee 
shall  inspect  for  defective  paint  surfaces 
in  all  units  omstnicted  prior  to  1978 
which  are  occupied  by  families  with 
children  under  six  yeers  of  age  and 
which  are  proposed  for  rehabilitation 
assistance.  The  inspection  shall  occur  at 
the  same  time  the  property  is  being 
inspected  for  rehabilitation.  Defective 
paint  conditions  will  be  included  in  the 
work  write-up  for  the  remainder  of  the 
rehabilitation  woik. 

(ii)  Chewable  surfaces.  The  grantee 
shall  be  required  to  test  chevrabfe 
surfeces  for  lead-besed  paint  if  the 
family  residing  in  a  unit,  constructed 
prior  to  1978  and  receiving 
rehabilitation  assistance,  indudes  a 
child  under  six  years  of  age  %vith  an 
identified  EEL  condition.  Testing  must 
be  conducted  by  an  inspector  certified 
or  regulated  by  s  State  or  local  health  or 
hou^ng  aosncy  or  an  arganization 
recognized  by  HUD.  Lead  content  shall 
be  tmted  by  using  an  X-iay  fluorasoence 
anblyzer  (XRF)  or  by  laboratory  analysis 
of  mint  samples. 

Uii)  Abatemertt  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraph 
(c)(3)(ii)  of  this  section,  in  the  case  of  a 
residential  structiue  constructed  prior  to 
1978,  the  grantee  msy  forgo  testing  and 
treat  all  applicable  surfaces  in 
accordance  with  the  methods  set  out  in 
parunpb  (c)(5)  of  this  section. 

(4r7>W7tmen(  Artionj.  (i)  Fot 
inspections  performed  under 
S  953.807(cH3)(i)  and  where  defective 
point  surbces  are  found,  treatment  shall 
be  provided  to  defective  areas  in 
accordance  with  paragraph  (c)(5)  of  this 
section.  Treatment  shall  be  performed 
before  fitul  inspection  and  approval  of 
the  woric 

(11)  For  tasting  performed  under 
§9S3.607(cK3)(ii)  and  where  interior 
chewable  surfricas  are  found  to  contain 
lead-based  point,  all  interior  chewable 
surfaces  in  any  afiected  room  shall  be 
treated.  Where  exterior  chewable 
surfaces  an  found  to  contain  lead-besed 
paint,  the  entire  exterior  chewable 
surface  sliall  be  treated.  Treatment  in 
accordance  with  paragraph  (c)(5)  of  this 
section  shall  be  performed  before  final 
insjiection  and  approval  of  the  work. 

(iii)  When  weather  prohibits 
repainting  exterior  surbces  before  final 
inspection,  the  grantee  may  permit  the 
owner  to  treat  the  defective  paint  or 
chewable  lead-based  paint  as  required 
by  this  section  and  agree  to  repaint  by 
a  spedfied  date.  A  separate  inspection 
is  required. 

(5)  Treatment  methods.  Treatment  of 
defective  paint  surfaces  snd  chewable 


surfaces  must  consist  of  covering  or 
lemoval  of  the  paint  in  accordance  «vith 
the  following  requirements: 

(i)  A  defedive  paint  surface  shall  be 
treated  if  the  total  area  of  defective  paint 
on  a  component  is: 

(A)  Mure  than  10  square  feet  on  an 
exterior  wall; 

(B)  More  than  2  square  fiaet  on  an 
interior  or  exterior  component  with  a 
large  surface  area,  excluding  exterior 
walls  and  including,  but  not  limited  to, 
ceilings,  floors,  doois,  and  interior 
walls;  or 

(C)  More  than  10  percent  of  the  total 
surface  area  on  an  interior  or  exterior 
component  with  a  small  surface  area, 
including,  but  not  limited  to,  window 
aills,  baseboards  and  trim. 

(ii)  Acceptable  methods  of  treatment 
are:  Removal  by  wet  scraping,  wet 
sanding,  chemical  stripping  on  or  off 
site,  replacing  painted  components, 
scraping  with  infra-red  or  coil  type  heat 
gun  with  temperatures  below  1100 
degrees,  HEPA  vscuum  Mn/ling,  HEFA 
vacuum  needle  gun,  contained 
hydroblasting  or  high  pressure  wash 
wdth  HEPA  vacuum,  and  abrasive 
sandblasting  with  HEPA  vacuum. 
Surfaces  must  be  covered  vrilh  durable 
materials  with  joints  and  edges  sealed 
and  caulked  as  needed  to  prevent  the 
escape  of  lead  contaminated  dust. 

(iii)  Prohibited  methods  of  removal 
are:  Open  flame  burning  or  torching: 
machine  sanding  or  grinding  without  a 
HEPA  exhaust:  ifnconlained 
hydroblasting  or  high  pressure  wash: 
and  dry  scraping  except  around 
electrical  outlets  or  except  when 
treating  deCactive  paint  spots  no  more 
than  two  square  fast  in  any  one  interior 
room  or  space  (hallway,  pantry,  etc)  or 
totalling  no  more  than  tvrenty  square 
teet  on  exterior  surfaces. 

(iv)  During  exterior  treatment,  soil 
and  playground  equipment  must  be 
protected  from  contamination. 

(v)  All  treatment  procedures  must  be 
concluded  with  a  thorough  cleaning  of 
all  surfaces  in  the  nxHn  or  area  of 
treatment  to  remove  fine  dust  particles. 
Cleanup  must  be  accomplished  by  wet 
washing  surfaces  with  a  lead 
solubilizing  detergent  such  ss  trisodlum 
phosphate  or  an  equivalent  solution. 

(vi)  Waste  and  debris  must  be 
disposed  of  in  accordance  with  ail 
applicable  Federal,  State  and  local  laws. 

(6)  Funding  for  inspection,  testing  and 
treatment  Program  requirements  and 
local  program  design  will  determine 
whether  the  cost  of  inspection,  testing 
or  treatment  is  to  be  borne  by  the 
owner/developer,  the  grantee  or  a 
combination  of  the  owner/developer 
and  the  grantee. 
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(7)  Tenant  protection.  The  owner/ 
davaloper  shall  take  apptopriete  ection 
to  protect  lendenls  and  their  belongiiigl 
from  hazards  associated  with  tieatnient 
procsduies.  Residents  must  not  enter 
snaoes  undergoing  tieatment  until 
cleanup  is  completed.  Personal 
belan^ngi  tliat  are  in  work  anas  must 
be  nlooled  or  otherwiaa  protected  bom 
contamination,  Wheie  oaosesaiy,  these 
actions  may  inchide  the  temponry 
relocation  of  tenants  during  the 
tnetment  psocess  The  owner/devaiopar 
shall  notify  the  grantee  of  all  such 
actions  taken. 

(S)  AacDnis.  The  grantee  shall  kaapa 
copy  of  each  inspe^ian  snd/or  test 
report  for  at  least  three  years. 

(9)  Mamtoriitg  and  en/broement  Area 
CNAP  mooitoriiQ  of  nhabilitatiaa 
programs  incliidee  nviem  far 
compliance  widi  appUcaUa'piagmn 
requbemeals  for  lewMeasd  pateL  In 
casea  of  nancampUance,  HUD  may 
impoae  conditioos  or  ssnctians  on 
grantees  to  encourage  prompt 

(10)  CompUanm  writh  otherpromm 
raquiranwnts,  PabnU,  State  end  local 
lain. — (i)  (Mierpiogram  nquinment*. 
To  the  extent  that  sesiitsnce  from  any 
of  the  programs  covered  by  this  sectiao 
is  used  in  conjunction  with  other  HUD 
uivigiam  assistanne  which  have  ieed- 
besed  paint  requirements  which  may 
have  more  or  less  string^ 
requirements,  the  inon  siriikgnt 
requtraments  «rill  prsniL 

(U)  HUD  responsibilHy.  If  HUD 
determines  that  a  Suts  or  locsl  law, 
ordinance,  code  or  regulation  prorides 
for  leed-besad  paint  testing  or  hasard 
treetment  in  a  manner  which  provides 
s  level  of  protection  from  the  hararda  of 
lead-hesed  paint  poisoning  at  least 
comparable  to  that  provided  by  the 
requirements  of  this  section  end  that 
adherence  to  the  requirements  of  this 
subpart  would  be  duplicative  or 
otherwise  cause  inemciencies,  HUD 
may  modify  or  waive  the  requirements 
of  this  section  in  such  manner  as  may 
be  appropriate  to  promote  efficiency 
white  ensuring  such  comperable  level  of 
protection. 

(iii)  Gmntee  responsibility.  Nothing  in 
this  section  is  intended  to  relieve  any 
grantee  in  the  programs  covered  by  this 
section  of  any  responsibility  for 
compliance  with  applicable  State  or 
local  laws,  ordinances,  codes  or 
regulations  governing  the  inspection, 
testing  or  treatment  of  leed-based  paint 
hazards. 

(Approvod  by  the  Office  of  Maaagement  and 
Bucket  under  control  oumber  2S77-0191 ) 


As  required  by  24  C7R  part  24,  awi 
grantee  must  require  participants  in 
lower  tier  covered  transactions  (e.g., 
contracton  and  sub-contiactora)  to 
include  the  ceitificatian  in  appendix  B 
of  part  24  Ctbat  neither  it  nor  iU 
prindpala  is  presently  debarred, 
suspended,  proposed  for  debarment, 
dedarad  inaliglola,  or  voluntarily 
axchidsd  from  paiticipttian  bom  the 
covefad  tiansactian)  in  any  prcooaal 
submittad  in  caanectitio  with  the  lower 
tier  tranaacUois.  A  grantee  may  lely  on 
tha  cartificaUan ,  unlasa  it  knows  the 
oaitiflatiaa  is  I 


f  shlTM  RawsMf  as  I 


(a)  Ot^ectivB.  HUD  will  review  each 
grantee's  parfonnance  to  determine 
wfaadMT  toe  gruilae  has: 

(1)  Cam]died  with  tha  requirements  of 
the  Act,  tUa  part,  the  grant  agreement 
and  otiwr  applicable  kiws  and 


regiilaHona; 
T2)Cuiisd 


(2)  Cuiisd  oirt  its  acttvitiea 
substantially  as  dsscribed  in  Its 


[3)  Made  substantial  progress  in 
CBErying  out  its  spprovsd  progiam; 

(4)  A  (xntinidng  capacity  to  cany  out 
the  appiuved  sctivities  in  s  timely 


(S)  The  cspadty  to  undartaks 
additianal  acUvitias  funded  under  this 
part. 

(b)  Bosh  for  nmmr.  In  revievring  eecfa 
grantee's  performance,  HUD  will 
consider  all  available  evidence  which 
may  include,  but  not  be  limited  to,  the 
foluiwlng: 

(1)  The  approved  application  and  any 
amendments  thereto; 

(2)  Reports  prepared  by  the  grantee: 

(3)  Records  maintained  by  the  grantee; 

(4)  Results  of  HUD'S  monitoring  of  the 
grantee's  performance,  including  field 
evaluation  of  the  quality  of  the  work 
perfoimed; 

(5)  Audit  reports; 

(6)  Records  of  drawdowns  on  the  line 
of  credit; 

(7)  Records  ef  oomments  and 
complaints  by  citizens  and 
organizations;  snd 

(8)  Utigation. 

f9B3.701    Conaettve  and  remedial  sdkin. 

(a)  General.  One  or  more  corrective  or 
remedial  actions  will  be  taken  by  HUD 
when,  on  the  basis  of  the  performance 
review,  HUD  determines  that  the 
grantee  has  not: 

(1)  Complied  with  the  requirements  of 
the  Act,  this  part,  and  other  applicable 
laws  and  regulations,  including  the 


environmental  responsibilities  sasumed 
under  section  104(g)  of  title  I  of  the  Act: 

(2)  Carried  out  if  activities 
substantially  as  deeaibed  in  its 
applicsdons: 

(3)  Made  substantial  progress  in 
csnyiiw  out  its  approved  program;  or 

(4)  Sbown  the  continuing  capacity  to 
carry  out  its  approved  acUvities  in  a 
timely  maimer. 

(b)  Action.  The  acUon  taken  by  HUD 
will  be  dasignsd,  first,  to  prevent  the 
f«<n«<«iii«n«-«  of  the  deficiency;  second, 
to  mitigite  sny  sdvsrse  eSects  or 
conssqusnces  of  the  doSdancy:  snd 
third,  to  prevent  a  lecunence  of  the 
sams  or  similar  defidsodes.  The 
following  acUons  may  be  takan  sin^  or 
in  combination,  ss  spprapriste  far  ms 
drcnmstsDces: 

(1)  Rs4ueal  the  grantee  to  submit 
progrsss  sidiadulas  for  ramplating 
spi»oved  activities  or  far  compl]^ 
with  the  requirsments  of  this  psrt: 

(2)  Issue  a  Isttsr  of  wsming  advising 
tha  pantee  of  tha  defidancy  (including 
envinmmantal  review  dsfldendes  snd 
housiiH  sssistsnoe  dsfidendas), 
dnsnihlng  the  oorrsctivs  actians  to  be 
taken,  establishing  s  dats  far  oomcdve 
scttons,  snd  putting  the  granlae  on 
nolioe  that  mora  serious  actians  will  be 
taken  if  the  deficiency  is  not  oonected 
or  is  repeated; 

(3)  Advise  the  grsntsa  to  suqwnd, 
dlsciattinue,  or  not  incur  costs  for  the 
aSscted  activity: 

(4)  Advise  the  grsntae  to  reprogram 
funds  bom  sBKied  acUvitias  to  other 
eligible  activities,  providsd  th«  such 
action  shall  not  be  tsksn  in  connscUon 
with  any  substantial  violation  of  part  58 
and  provided  that  sudi  leprogranuning 
is  subjected  to  the  environmental  review 
procedures  of  part  58  of  this  title; 

(5)  Advise  the  grantee  to  reimburse 
the  grantee's  program  aaxrant  or  line  of 
cremt  in  any  amount  impn^ierly 


(6)  Change  the  method  of  payment 
from  a  line  of  credit  besis  to  a 
reimbursement  besis;  and/or 

(7)  Suspend  the  line  of  credit  until 
corrective  actions  are  taken. 

1963.702    Reduction  or  wltttdraanlat 


(a)  General.  A  reduction  or 
withdnwal  of  a  grant  under  paragraph 
(b)  of  this  section  will  not  be  made  until 
at  leest  one  of  the  corrective  or  remedial 
actions  specified  in  S9S3.701(b)  has 
been  taken  and  only  then  if  the  grantee 
has  not  made  an  appropriate  and  timely 
response.  Before  making  such  a  grant 
reduction  or  withdrawal,  the  grantee 
also  shall  be  notified  and  given  an 
opportunity  within  a  prescribed  time  for 
an  informal  consultation  regarding  the 
proposed  action. 
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(b)  BeductioAor  mtbdrawal.  When 
the  Area  ONAP  determines,  on  the  basis 
of  a  review  of  the  grantee's  performance, 
that  the  objectives  set  forth  in 
§  g53.7O0(a)(2)  or  (3)  have  not  been  met, 
the  Area  ONAP  may  reduce  or  withdraw 
the  grant,  except  that  funds  already 
expended  on  eligible  approved  activities 
shall  not  be  recaptured. 

$963,703    Other remedlse tor 


(a)  Secretarial  actions.  If  the  Secretary 
finds  a  grantee  has  failed  to  comply 
with  any  provision  of  this  part  even 
after  corrective  actions  authorized  under 
§953.701  have  been  applied,  the 
follovnng  actions  may  be  taken 
provided  that  reasonable  notice  and 
opportunity  for  hearing  is  made  to  the 
grantee.  (The  Administrative  Procedure 
Act  (S  U.S.C.  SSI  et  seq.),  where 


applicable,  shall  be  a  guide  in  any 
situation  involving  adjudications  where 
the  Secretary  desires  to  take  actions 
requiring  reasonable  notice  and 
opportunity  for  a  hearing): 

(1)  Terminate  the  grant  to  the  grantee; 

(2)  Reduce  the  grant  to  the  grantee  by 
an  amount  equal  to  the  amount  which 
was  not  expended  in  accordance  with 
this  part;  or 

(3)  Limit  the  availability  of  funds  to 
projects  or  activities  not  affected  by 
such  failure  to  comply;  provided, 
however,  that  the  Secretary  may  on  due 
notice  revoke  the  grantee's  line  of  credit 
in  whole  or  in  part  at  any  time  if  the 
Secretary  determines  that  such  action  is 
necessary  to  preclude  the  further 
expenditure  of  funds  for  sctivities 
affected  by  such  failure  to  comply. 

(b)  Secretarial  referral  to  the  Attorney 
General.  If  there  is  reason  to  believe  that 


a  grantee  has  failed  to  comply 
substantially  with  any  provision  of  the 
Act,  the  Secretary  may  refer  the  matter 
to  the  Attorney  General  of  the  United 
States  with  a  recommendation  that  an 
appropriate  civil  action  be  instituted. 
Upon  such  a  referral,  the  Attorney 
General  may  bring  a  civil  action  in  any 
United  States  district  court  having 
venue  thereof  for  such  relief  as  may  be 
appropriate,  including  an  action  to 
recover  the  amount  of  the  assistance 
furnished  under  this  part  which  was  not 
expended  in  accordance  with  this  part 
or  for  mandatory  or  injunctive  relief. 

Dated- iuns  18, 1986.- 
MidudB.IaniB, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 
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MEPAimea  OF  DEFBME 

QBtERAL  SERVICES 
ADtHMSnUTION 

NATIONAL  AEHONAUnCS  AND 
SPACE  AOMpwaTnATlOW 

48  cm  Pwla  e,  12,  IS,  Md  62 
FAROiMM-aoq 

RMM0O-AH1S 

Fadtral  AcquMton  Raguladon; 
CoMpaMDw*  RMg*  DMwminalloM 

AOOWI  Dspwtment  of  Dafsiue  (DOD), 
Ganeral  Services  AdminiatnUan  (GSA), 
and  National  Aenmautics  and  Space 
Adminiatntioa  (NASA), 
itcnow:  Propeeed  rale. . 

tUMMAKV:  The  Chilian  Agiocjr 
Aoquiaitian  Council  and  the  Defense 
Aoquisilioa  Regiilatinns  Council  aie 
proposing  to  amend  the  Federal 
AoquisHion  Regulation  (FAR)  to 
implenient  Sectiona  4101  and  4103  of 
the  Federal  Acquisition  Reform  Act  of 
1M6.  The  nile  provides  the  contracting 
ofEcar  with  the  authority  to  limit  the 
size  of  the  competitive  range,  in 
eccofdanoe  with  criteria  specified  in  the 
iollcitBUmi,  to  the  greetest  number  that 
will  permit  an  efficient  competition. 
This  regulatory  action  was  not  aub|ect  to 
Office  of  Man^ement  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30. 1903.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 
Mia:  Comments  should  be  submitted 
on  or  belne  September  30, 1996  to  be 
considoed  in  the  ionnnlatian  of  a  final 
rule. 

AMMBtES:  Interested  parties  should 
submit  written  comments  to:  General 
Sovioes  Administration,  PAR 
Secretariat  (MVRS),  18th  k  F  Streets, 
NW,  Room  4037,  Washington,  DC 
20405. 

Please  cite  FAR  case  86-383  in  aU 
correspondenoe  related  to  this  case. 
Fcn  FumcR  iwoiMOTioii  aomncr.  Mr. 

Ralph  DeStebno  at  (202)  501-1758  in 
refinence  to  tliis  FAR  case.  For  general 
infbmiation,  contact  the  PAR 
Secretariat,  Room  4037,  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  dte  FAR  case  96-303. 

•UfViaiBfTARY  MRXaiATION: 

A-BackgroDiid 

Subsections  4101  (a)  and  (b)  of  the 
Federal  Acquisition  Refonn  Act  of  1996 
(Pub.  I.  104-106)  (the  Act)  require  FAR 
implementation  of  the  requirement  to 
obtain  fiill  and  open  competition  in  a 
manner  that  is  consistent  with  the  need 


to  efficiently  fulfill  the  Government's 
requirements.  Section  4103  of  the  Act 
provides  that  the  contracting  officer  may 
limit  the  number  of  proposals  in  the 
competitive  range,  in  accordance  with 
criteria  specified  in  the  solicitation,  to 
the  greetest  number  that  will  permit  an 
efficient  competition.  The  proposed  rule 
revises  FAR  6.101(b).  12.301(e). 
15.407(dH4).  15.609.  S2.212-l(g)  and 
52.215-16  to  implement  sections  4101 
and  4103.  The  integrity,  fsimess,  and 
openness  prindplm  in  FAR  subpart 
1.102  are  not  changed. 

B.  K^BlaiofT  FiBiaility  Ad 

The  proposed  changss  may  have  a 
significaiit  sconomic  impact  on  a 
substantial  number  of  small  gntities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601,  et  mq.. 
because  the  rule  revises  the  procedures 
for  determining  the  competitive  range  in 
negotiated  acquisitions.  The  size  of  the 
competitive  range  will  be  reduced  in 
some  negotiated  acquisitions  and  some 
offerors  may  be  eliminated  from  a 
competition  earlier  than  they  would  be 
eliminated  under  existing  procedures. 
However,  bid  and  proposal  costs  are 
expected  to  decrease,  as  an  offeror  who 
is  not  lilaly  to  receive  an  award  will  be 
leas  likely  to  remain  in  a  competition. 
An  Initial  Regulatory  Flexibility 
Analysis  has  been  performed  and  will 
be  provided  to  the  Chief  Council  ibr 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  PAR  Secretariat 
Comments  are  invited  from  small 
businesaes  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  aOected  FAR  subpart 
tvill  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  dte  5  VS.C  601.  et  seq.  (FAR 
case  96-303),  in  correspondence. 

C  Paperwork  Reductioo  Ad 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  any 
substantial  change  in  recordkeeping  or 
inlarmati<Hi  collection  requirements,  or 
collections  of  information  from  oBtrofs, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  uiuler  44 
U.S.C  3501,  etseq. 

List  of  Solqects  in  48  CFR  Paris  •,  12, 
15  and  52 

Government  procurement 


DMad  July  2S.  lese. 
UwaidCUsb, 
Dinctor,  Fedmal  Acquitition  Policy  DMglon. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  6. 12, 15  and  52  be  amended  as  set 
forth  below:  

1.  The  authority  ciUUon  for  48  CFR 
Parts  6, 12,  IS  and  52  continues  to  read 
as  follows: 

Aathwilr.  40  U&C  4ae(c):  10  U.S.C  2301 
to  3331;  and  42  U.S£.  2473(c). 

PART  •^^-COMPETITiaN 


2.  Section  6.101  is  amended  by 
revising  paragraph  (h)  to  read  as  foUows: 

8.101    PoSey 

ft        •        •        •        • 

(b)  Contracting  officers  shall  provide 
for  full  end  open  competition  through 
use  of  the  competitive  procedure,  or 
combination  of  competitive  procedures, 
contained  in  this  subpart  that  is  best 
suited  to  the  dtcumstancss  of  the 
contract  action  and  is  consistent  with 
the  need  to  effidenUy  fulfill  the 
Government's  requirement  Contracting 
officers  must  use  good  Judgment  in 
selecting  the  procedure  that  best  meets 
the  needs  of  the  Goveroment 

PART  12.3-ACQUI8niON  OF 
COtMERCIALiraiS 

3.  Section  12.301  is  smended  by 
adding  new  paragraph  (e)(4)  to  reed  as 
follows: 


12^01  ^^ 

Mjnkaut  daiMaa  for  the  acquiaHlon  d 


(e)  •  •  • 

(4)  The  contracting  officer  may 
reserve  the  right  to  conduct  discussions 
with  oBerars  determined  to  be  within 
the  compeUUve  range  after  evaluation  of 
propoaais  and  to  limit  the  number  of 
proposals  in  the  competitive  range  to 
the  greatest  number  that  will  permit  an 
effident  oompedUon  among  the  most 
highly  rated  proposals.  52.215-16, 
Contrad  Award.  Alternate  m,  may  be 
used  in  soUdlatioos  for  this  purpose. 


PART  IS-CONTRACnNQ  BY 
NEOOTUT10N 

4.  Section  15.407  is  amended  by 
revising  paragraph  (dK4)(ii)  and  adding 
new  paragraph  (d)(4)(iii)  to  read  as 
follows: 

1Ba4u«    SMKItsnovi  provWofib 


(d) 
(4) 
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(ii)  If  a  wards  are  intended  to  be  made 
without  discussions  with  offerors 
within  the  competitive  range,  use  the 
basic  provision  with  its  Alternate  U. 

(iii)  If  the  Government  wishes  to 
reserve  the  right  to  limit  the  competitive 
range  to  no  more  than  a  specific 
number,  use  the  basic  provision  with  its 
Alternate  m.  or  the  basic  provision  with 
both  Alternates  II  and  UI. 


5.  Section  15,609  is  revised  to  read  ss 
follows: 

1S..M9   CompeUUve  range. 

(a)  The  contracting  officer  shall' 
determine  the  competitive  range  for  the 
purpose  of  conducting  written  or  oral 
discussion  (see  15.610(b))  t>ased  on  cost 
or  price  and  other  factors  in  the 
solidtation.  The  competitive  range 
consists  of  proposals  having  the  greatest 
likelihood  of  award  based  on  the  factors 
and  subbdors  in  the  solicitation. 

(b)  In  planning  an  acquisition,  the 
contracting  officer  may  determine  that 
the  number  of  proposals  that  would 
otherwise  be  included  in  the 
competitive  range  is  expected  to  exceed 
the  number  at  which  an  effident 
competition  can  be  conducted.  In 
reaching  such  a  conclusion,  the 
contracting  officer  may  consider  such 
factors  as  the  results  of  market  reseerch, 
historical  data  fit>ra  previous 
acquisitions  for  similar  supplies  and 
services,  and  the  resources  available  to 
conduct  the  source  seledion.  Alternate 
m  of  52.215-16,  Contrad  Award,  may 
be  used  to  indicate  the  Government's 
estimate  of  the  greatest  number  or 
proposals  that  will  be  included  in  the 
competitive  range  for  purposes  of 
conducting  an  effident  competition 
among  the  most  highly  rated  proposals. 

(c)  After  evaluating  offers,  the 
contracting  officer  may  determine  that 
the  number  of  proposals  that  would 
otherwise  be  included  in  the 
competitive  range  exceeds  the  number 
at  which  an  efficient  competition  can  be 
conducted.  Provided  the  solicitation 
notifies  offerors  that  the  competitive 
range  can  be  limited  for  purposes  of 
effidency,  the  contrading  officials  nuiy 
limit  the  number  of  proposals  in  the 
competitive  range  to  the  greatest 


number  that  will  permit  an  effident 
competition  among  the  most  highly 
rated  proposals.  The  basic  solicitation 
provisions  at  52.215-16,  Contract 
Award,  reserves  the  contrading  officer's 
right  to  limit  the  competitive  range  for 
purposes  of  effidency. 

(d)  If  the  contrading  officer 
determines  that  an  offeror's  proposal  is 
no  longer  in  the  competitive  range  the 
proposal  shall  no  longer  be  considered 
for  award.  Written  notice  of  this 
dedsion  shall  be  provided  to  the 
unsuccessful  offeror  at  the  earliest 
practicable  time  (see  IS. 1002(b)). 

(e)  Offerore  excluded  from  the 
competitive  range  may  request  a 
debriefing.  When  a  d^rienng  is 
requested,  see  15.1004. 

PART  S2— SOUCITATKNI  PROVISIONS 
AND  CONTRACT  CLAUSES 

6.  Section  52.212-1  is  amended  by 
revising  the  provision  date  and 
paragraph  (g)  to  read  as  follows: 

52,212-1    liiataiieUanaloOfMrefa— 


Instrvctioos  to  OChrors — Commerdal 

(Date) 


(g)  Conbact  award  (not  applicable  to 
Invitation  for  Bids).  The  GovernmeDt  intends 
to  evaluate  proposals  tnd  award  a  contract 
witliout  discusttons  with  ofbrors  (except 
conununicstioos  conductsd  for  the  purpose 
of  minor  clsrificatjon).  Therefore,  each 
individual  offer  should  contain  the  ofTeror's 
best  tanns  from  a  cost  or  pries  and  technical 
standpoint.  However,  the  Govenunent 
reserves  the  right  to  conduct  discussions  if 
the  Contracting  Officer  later  determines  them 
to  tie  necessary.  If  discussions  are  held  and 
the  Contracting  Officer  datsimines  that  tiie 
number  of  proposals  that  would  otherwise  he 
in  the  competitive  range  exceeds  the  number 
at  which  an  efficient  competition  can  lie 
conducted,  the  Contracting  Officer  may  limit 
the  number  of  proposals  in  tbe'competitive 
range  to  the  greatest  number  that  will  permit 
an  efficient  competition  among  the  most 
highly  rated  proposals.  The  Ck>vernment  may 
reject  any  oral!  offers  if  such  action  is  in  the 
public  interest;  accept  other  than  the  lowest 
offer;  and  waive  informalities  and  minor 
iiregularities  in  offers  received. 


7.  Section  52.215-16  is  amended  by 
revising  the  provision  date  and 
paragraph  (c).  revising  Alternate  n  (c), 
and  adding  a  new  Alternate  HI  to  read 
as  follows: 

S2J15-ie    ConMdAaard. 


Coairsel  Award  (DiM 


(c)  The  Government  intends  to  evaluate 
proposals  and  sward  a  contract  after 
conducting  diacixssions  with  responsible 
offerors  whose  piDposals  have  been 
determined  to  be  within  the  competitive 
range.  If  the  Contracting  Officer  determines 
that  the  number  of  proposals  that  would 
otiierwise  lie  in  the  competitive  range 
exceeds  the  number  at  which  an  efficient 
competition  can  bo  conducted,  the 
Clontracting  Officer  may  limit  the  numtier  of 
proposals  in  the  competitive  range  to  the 
greatest  number  that  will  permit  au  efficient 
competition  among  the  meet  highly  rated 
proposals.  Therefore,  each  initial  offer  should 
oontain  the  ofieror's  best  tarnis  £ra«n  a  cost 
or  price  and  technical  standpoint 

iUleniateflCDste)*   *   ■ 

(c)  The  Government  intends  to  evaluate 
proposals  and  award  a  contract  without 
discussions  with  offerors  (exixpt 
oommunicaUons  conducted  for  the  purpose 
of  minor  clarification).  Therefore,  each 
individual  offer  should  contain  the  offeror's 
best  terms  from  a  oost  or  price  and  technical 
standpoint.  However,  tlie  Government 
reserves  the  right  to  conduct  discussions  if 
the  Contracting  Officer  later  determines  them 
to  lie  necessary.  If  discussions  are  to  be  held 
and  the  Contracting  Officer  determines  that 
the  number  of  proposals  that  would 
otherwise  Im  in  the  competitive  nnge 
exceeds  the  number  at  which  an  efficient 
competition  can  tie  conducted,  the 
Ckintncting  Officer  may  limit  the  number  of 
proposals  in  the  competitive  range  to  the 
greatest  number  that  will  permit  an  effident 
competition  among  the  most  highly  rated 
proposals. 

Aftsmale/if  (Date).  As  prescribed  in 
lS.407(dK4Xiii),  insert  the  fallowing 
paragraph  (1)  in  the  basic  provision; 

(i)  If  the  Contracting  Officer  exercises  tin 
Government's  right  to  limit  the  numtwr  of 
proposals  in  the  competitive  range,  the 
competitive  range  will  be  limited  to  no  mon 
than (insert  numtier). 

[PR  Doc  96-19351  Filed  7-30-96;  8:4S  ami 
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DEPARTMBIT  OF  TRANSPORTATION 
NdMal  AvMkm  Admlntetration 
14  cm  Pana  91,  AS,  121,  and  13S 
[Doctial  Na  IBSST;  Notlc*  Na  9S-11] 
RM212a-AFM 

Special  night  Rules  In  Uie  VieMty  of 
Grand  Canyon  National  Paili 

AOBKV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


r:  This  notice  of  proposed 
rulemaking  proposes  to  amend  part  93 
of  the  Federal  Aviation  Regulations  by 
adding  a  new  subpart  to  codify  and 
amend  the  provisions  of  Special  Federal 
Aviation  Regulation  No.  50-2,  Special 
Flight  Rules  in  the  Vicinity  of  Grand 
Canyon  National  Park.  Specifically,  the 
FAA  is  proposing  to  modify  the 
dimensions  of  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
(SFRA);  establish  new  and  modify 
existing  flight-frse  zones;  establish  new 
and  modify  existing  flight  corridors:  and 
establish  reporting  reqtdrements  for 
commercial  sightseeing  companies 
operating  in  the  SFRA.  In  addition,  to 
provide  further  protection  for  Park 
resources,  this  notice  contains  proposals 
for  Hight-free  periods  within  the  Park 
and/ or  an  interim  moratorium  on 
additional  commercial  sightseeing  air 
lours  and  tour  operators.  Both  flight-free 
periods  and  a  moratorium  could  be 
effiacted  in  various  ways;  in  order  to 
focus  public  comment,  this  notice 
contains  a  description  of  both  fixed  and 
variable  flight-free  periods  and  one 
possible  moratorium.  The  FAA  is 
proposing  these  changes  to  reduce  the 
impact  of  aircraft  noise  on  the  park 
envirotunent  and  to  assist  the  National 
Park  Service  in  achieving  its  statutory 
mandate  imposed  by  Public  Lsw  lOCMIl 
to  provide  for  the  substantial  restoration 
of  natural  quiet  and  experience  in  Grand 
Canyon  National  Park. 
MTEB:  Comments  must  be  received  on 
or  before  September  30, 1996. 
AOORESaEK  Commenta  on  this  NPRM 
should  be  mailed,  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Cbief  Counsel,  Attention:  Rules 
Docket  (AGC-200).  Docket  No.  28537, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  may 
also  be  sent  electronically  to  the  Rules 
Docket  by  using  the  following  Internet 
address:  nprmcmtsOmail.hq.faa.gov. 
Comments  must  be  marked  Doclwt  No. 
28537.  Comments  may  be  examined  in 
the  Rules  Docket  in  Room  915C  on 


weekdays  between  8:30  a.m.  and  5:00 
pjn.,  except  on  Federal  holidays. 
FOR  FUmCR  MFOMUTION  CONTACT: 
Mr.  Neil  Saundera,  Airspace  and  Rules 
Division,  ATA-JOO.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  BOO  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
Telephone;  (202)  267-8783. 

gtJPPl.CimrTABY  — OHMATWW: 
Coauneats  Invited 

Interested  persons  are  invitad  to 
participate  in  this  proposed  miemaking 
by  submitting  such  written  data,  vietvs, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  may  result  from 
adopting  the  proposals  in  this  notice  are 
also  invited.  Comments  that  provide  the 
foctual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpfiil  in  developing  reasoned 
regulatory  decisions.  Coimnunications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  above  specified  address.  All 
communications  and  a  report 
summarizing  any  substantive  pubUc 
contact  with  FAA  personnel  on  this 
rulemaking  will  be  filed  in  the  docket 
The  docket  is  available  for  public 
inspection  both  before  and  after  the 
closing  date  for  receiving  comments. 

Before  taking  any  final  action  on  this 
proposal,  the  Administrator  will 
consider  all  comments  made  on  or 
before  the  closing  dale  for  comments, 
and  the  proposal  may  be  changed  in 
light  of  the  comments  received. 

The  FAA  will  acknowledge  receipt  of 
a  comment  if  the  commenter  includes  a 
self-addressed,  stamped  postcard  with 
the  comment.  The  postcard  should  be 
marked  "Comments  to  Docket  No. 
28537."  When  the  comment  is  received 
Iqr  the  FAA,  the  postcard  will  be  dated, 
time  stamped,  and  returned  to  the 
commenter. 

AvailaUIity  of  Ihe  NPKM 

Any  person  may  obtain  a  copy  of  this 
NPRM  oy  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  800  Independence 
Avenue  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-9677. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  FAA  NPRM's  should 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
application  procedures. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 


suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  [telephone:  202- 
512-1661).  Internet  users  may  reach  Ihe 
FAA's  web  page  a(  http://www.faa.gov 
or  the  Federal  Register's  web  page  at 

http://www.acc8ss.gpo.gov/su ^docs  for 

access  to  recently  published  rulemaking 
documents.  * 

History 

Begiiming  in  the  summer  of  1986.  the 
FAA  initiated  regulatory  action  to 
address  increasing  air  traffic  over  Grand 
Canyon  National  Park  (GCNP).  On 
March  26, 1987.  Ihe  FAA  issued  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
SO  (subsequently  amended  on  June  15, 
1987;  52  FR  22734)  establishing  flight 
regulations  in  the  vicinity  of  the  Grand 
Canyon.  The  purpose  of  the  STAR  was 
to  reduce  the  risk  of  midair  collision, 
reduce  the  risk  of  terrain  contact 
accidents  below  the  rim  level,  and 
reduce  Ihe  impact  of  aircraft  noise  on 
the  park  environment. 

In  1987,  Congress  enacted  Public  Law 
(Pub.  L.)  lOO-fll,  commonly  kno%vn  as 
the  National  Parks  Overflighls  Act  (the 
Act).  The  Act  stated,  in  part,  that  noise 
associated  with  aircraft  overflighls  at 
GCNP  was  causing  "a  significani 
adverse  effect  on  the  natural  quiet  and 
experience  of  the  park  and  current 
aircraft  operations  at  the  Grand  Canyon 
National  Park  have  raised  serious 
concerns  regarding  public  safety, 
including  concerns  regarding  the  safsty 
of  park  users." 

Section  3  of  Pub.  L  10(K-fll  lequired 
the  Department  of  the  Interior  (DOI)  to 
submit  to  the  FAA  recommendations  to 
protect  resources  in  the  Grand  Canyon 
bom  adverse  impacts  associated  with 
aircraft  overflights.  The  law  mandated 
that  the  recommendations:  (1)  provide 
for  substantial  restoration  of  the  natural 
quiet  and  experience  of  the  park  and 
protection  of  public  health  and  safefy 
from  adverse  effects  associated  with 
aircraft  overflight;  (2)  with  limited 
exceptions,  prohibit  the  flight  of  aircraft 
below  the  rim  of  the  canyon;  and  (3) 
designate  flight-free  zones  except  for 
purposes  of  administration  and 
emergency  operations. 

In  December  1987,  the  DOI 
transmitted  its  "Grand  Canyon  Alicrali 
Management  Recommendation"  to  the 
FAA,  which  included  both  rulemaking 
and  noiuiilemaking  actions.  Pub.  L. 
100-91  required  the  FAA  to  prepare  and 
issue  a  final  plan  for  the  management  of 
air  traffic  above  the  Grand  Canyon, 
implementing  the  recommendations  of 
the  DOI  without  change  unless  the  FAA 
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determined  that  executing  the 
reconunendations  woidd  adversely 
affect  aviation  safety.  After  the  FAA 
determined  that  some  of  the  DOI 
recommendnlions  would  adversely 
affect  aviation  safety,  the 
reconunendations  were  modified  to 
resolve  those  concerns. 

On  May  27, 1988,  the  FAA  issued 
SFAR  No.  50-2  revising  the  procedures 
for  operation  of  aircraft  in  the  airspece 
above  the  Grand  Onyon  (S3  FR  20264. 
June  2, 1988).  SFAR  No.  50-2 
established  a  Special  Flight  Rules  Area 
(SFRA)  from  the  surface  lo  14,499  feet 
above  mean  sea  level  (msl)  in  the  area 
of  the  Grand  Canyon.  The  SFAR 
prohibited  flight  below  a  certain  altitude 
in  each  of  five  sectore  of  this  area,  with 
certain  exceptions.  The  SFAR 
established  four  flight-free  zones  bom 
the  surfsce  to  14,499  feet  msl  abo«e 
Urge  arees  of  the  park.  The  SFAR 
provided  for  special  routes  for 
commercial  sightseeing  openlon, 
which  are  required  lo  c(mduct 
operations  imder  part  135,  as  authorized 
by  special  operations  specificadons. 
Finally,  the  SFAR  contained  certain 
terrain  avoidance  and  communications 

Tirements  for  flights  in  the  area, 
second  major  provision  of  section  3 
of  Pub.  L.  100-91  required  the  DOI  to 
submit  a  report  to  Congress"'  *  ' 
discussing  *  *  *  whether  (SFAR  No. 
50-2)  hss  succeeded  in  substantially 
restoring  the  natural  quiel  in  the  park; 
and  •   •  *  such  other  matters,  including 
possible  revisions  in  the  plan,  as  may  be 
of  interest."  The  report  was  to  include 
comments  by  the  FAA  "regarding  the 
effect  of  the  plan's  implementation  on 
airctaft  safety."  The  Act  mandated  a 
number  of  studies  related  to  the  effect 
of  overflighls  on  parks.  The  National 
PaA  Service  (NFS)  look  longer  (ban 
originally  anUdpi^  to  complete  the 
studies  because  many  of  the  issues 
involved  are  on  the  cutting  edge  of 
technical  and  scientific  capabilify. 
According  to  the  NFS,  measuring 
natural  quiet  is  different  from  measuring 
levels  of  aircraft  noise.  On  June  15, 
1992.  the  FAA  promulgated  a  final  rule 
to  extend  the  expiration  date  of  SFAR 
No.  50-2  to  June  15, 1995.  while  the 
NFS  studies  and  analyses  were  being 
conducted  (57  FR  26764). 

On  September  12. 1994,  the  DOI 
submitted  its  final  report  and 
recommendations  to  Congress.  Tliis 
report,  entitled.  Report  on  Effects  of 
Aiicraft  Overflights  on  the  National  Park 
System,  was  published  in  July  1995. 
The  report  recommended  numerous 
revisions  lo  SFAR  No.  50-2  that  are 
described  below. 

On  June  15, 1995,  the  FAA  published 
a  final  rule  that  extended  the  provisions 


of  SFAR  No.  SO-2  to  June  15, 1997  (60 
FR  31608).  This  action  allowed  the  FAA 
sufficient  time  to  review  thoroughly  the 
NFS  recommendations  as  to  their 
impact  on  the  safety  of  air  traffic  over 
GCNP,  and  to  initiate  and  complete  any 
appropriate  rulemaking  action. 

Interagency  Working  Group 

On  December  22, 1993,  Secretary  of 
Transpcntalion  Federico  Pefia  and 
Secretary  of  the  Interior  Bruce  Babbitt 
formed  an  interagency  working  groim 
(IWG)  to  explore  ways  to  limit  or  leduce 
the  impacts  from  overflights  on  national 
parks,  including  GCNP.  Secretary 
Babbitt  and  Seaelary  Pefia  concur  that 
increased  fUgbt  operations  at  GCNP  and 
othor  lutional  parks  have  significantly 
diminished  the  national  park  experience 
for  some  park  visitors,  and  that 
meesiues  can  and  should  be  taken  to 
preserve  s  qualify  park  experience  for 
visitors,  while  providing  access  to  the 
airspace  over  national  parks.  The 
Secretaries  see  the  formation  of  the 
working  group  and  the  mutual 
ooirunitment  lo  addressing  the  impacts 
of  park  overflights  as  the  initial  ateps  in 
a  new  spirit  of  cooperation  between  the 
two  departments  to  promote  sn  eflecUve 
beUitca  of  missions.  The  FAA  has  been 
working  closely  with  the  NPS  to 
identify  and  deal  with  the  impacts  of 
aviation  oo  parks,  and  the  two  agencies 
will  continue  to  identify  and  pursue  the 
most  eOsctive  solutions.  This  cloee 
cooperation  is  necessary  because  the 
FAA  has  sole  suthorify  for  control  of  the 
nation's  airspace  to  ensure  aviation 
safiety  and  efficiency,  while  the  NPS  is 
charged  with  managing  the  natural  and 
cuhural  resources  in  the  natioiuil  park 
system  and  providing  for  public 
enjoyment  of  those  resources  in  such  a 
manner  that  they  are  unimpaired  lor  the 
enjoyment  of  future  generations. 

■irhe  FAA's  role  in  Ihe  IWG  has  been 
to  promote,  develop,  and  foster  aviation 
safety,  and  to  provide  for  the  safe  snd 
efficient  use  of  airspace,  while 
recognizing  the  need  to  preserve, 
protect,  and  enhance  the  environment 
by  minimizing  the  adverse  efliects  of 
aviation  on  the  environment.  The  NFS' 
role  in  the  IWG  has  been  lo  protect 
public  land  resouttes  in  national  parks, 
preserve  environmental  values  of  those 
areas,  including  wilderness  areas,  snd 
provide  for  public  enjoyment  of  those 
arees. 

In  March  1994.  the  two  agencies 
jointly  issued  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  seeking 
public  comment  on  policy 
recommendations  addressing  the  effects 
of  aircraft  overflights  on  nadonal  perks, 
including  GCNP  (59  FR  12740;  March 

17, 1994).  The  recommendations 


presented  for  conunent  included 
voluntary  measures,  altitude 
restrictions,  flight-free  periods.  Qight- 
fiee  zones,  allocation  of  noisa 
equivalences,  and  incentives  to 
encourage  use  of  quiet  aircraft 
technology. 

The  President,  on  April  22, 1996. 
issued  a  Memorandum  for  the  Heeds  of 
Executive  Departments  and  Agendas  to 
address  the  significant  impacts  on 
visitor  experience  in  national  parks. 
Spedficatty.  the  President  directed  the 
Secretary  of  Transportation  to  issue 
proposed  regulations  for  Ihe  Grand 
Canyon  National  Park  placing 
apprapiiote  limits  on  sightseeing  aircraft 
to  reduce  the  noise  immediately  snd 
make  further  substantial  progress 
toward  restoration  of  natural  quiet,  as 
defined  by  the  Secretary  of  the  Interior, 
while  maintaining  aviotioo  safefy  in 
aocoitiancs  with  Um  Overflight  Ad 
(Public  Act  100-91).  This  proposed  rule 
wss  issued  in  rasponas  to  the 

President's  direction.    

In  tenionae  to  Ihe  ANFRM.  the  FAA 
received  30.728  comments,  induding 
duplicate  form  lettera  and  several 
petitions  with  multiple  signatures;  the 
FAA  received  24,510  submissions  of 
one  form  letter  with  comments 
addressing  the  GCNP.  Of  the  total 
number  of  comments,  1,975  ware 
distind  letters.  This  NPRM  %vill  discuss 
only  those  comments  thst  relate  to 
GCNP.  The  remainder  of  the  comments 
relsting  to  the  shove  noted 
recommendstions  may  be  addreaaed  in 
a  later  rulemaking. 

Of  the  644  comments  that  spedncally 
addressed  GCNP,  337  commenten 
opposed,  while  232  commenters 
supported,  further  regulation. 
Conunenters  induded  members  of  State 
and  local  governments; 
congresspersons;  helicopter  operatora; 
Native  Americans  and  other 
individuals;  and  aviation, 
envirarmiental,  and  recrealiooal 
oraanizations  and  assodstions. 

Commenters  opposing  additional 
regulation  argued  dial;  (a)  SFAR  No.  50- 
2  is  effective,  decreasing  the  visitor 
complaint  rate  by  92  perceni;  (b)  air  tour 
operator-fooded  studies  indicate  that 
natural  quiet  has  been  restored  and  the 
NPS  studies  are  suhstsntially  flawed 
and  biased;  (c)  84  perceni  of  the  park  is 
already  off  limils  to  air  tour  operations; 
(d)  air  toure  are  an  environmenlally 
friendly  way  to  see  the  park  snd  prxnride 
a  real  service  to  the  handicapped:  (e) 
additional  regulation  could  present 
safely  implications  or  cause 
compression  of  traffic;  (0  more 
regulations  will  have  economic  impads; 
(g)  noise  budgets  are  too  complex  and 
will  not  work;  (h)  quieter  aircraft  are 
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axpensive  and  incentives  to  invest  in 
this  technology  are  needed:  (i)  although 
there  have  been  adverse  impacts  on  the 
noise  level  in  CCNP,  those  impacts  have 
only  occurred  in  limited  craridors  and 
only  because  of  visitors'  demand;  (j)  the 
growth  of  (he  commercial  sightseeing 
industry  at  about  5.9  percent  is  about 
the  same  as  other  types  of  visitor  tours: 
(k)  air  passengers  do  not  use  any  NFS 
reaouroes  like  trails  or  trash  disposal:  (1) 
to  protect  sound  for  sound's  sake  is  in 
conflict  vrith  the  FAA's  interpretation  of 
its  mission  to  protect  persons  and 
property  on  the  ground:  and  (m)  air  (our 
paaaangars  are  paying  visitors  and 
should  be  aocorded  tihe  same 
consideratioru  as  ground  visitors. 

Commentera  supporting  additional 
regulation  aigusd  tbat:  (a)  Currant 
measures  are  not  effective  and  have  not 
iruTeosed  the  safety  of  operations,  but 
instead  have  compressed  traffic:  (bl  the 
total  number  of  flights  must  be 
restricted  to  pre-197S  levels  to  lessen 
noite  disruption  caused  by  unlimited 
flights  and  to  protect  passenger  safety: 
(c)  air  tours  over  national  parks  use 
parks  by  consuming  the  natural  quiet 
resources,  imposing  costs,  and 
detracting  from  scenic  values;  (d)  the 
MPS  should  decide  the  level  of 
protection  of  park  resources  that  is 
necessary  for  it  to  achieve  its  mission 
and  mandates  under  existing  laws  and 
ragulatioos:  (e)  results  of  the  NPS  study 
should  be  used  to  strengthen  SFAR  No. 
50-2  that  must  include  limits  on  the 
number  of  air  tours  to  be  effcctive;  (f)  (o 
resolve  noise  problems  at  GCNP,  more 
flight-free  zones  should  be  established, 
all  flights  should  be  perpendicular  to 
hiking  trails  and  the  Colorado  River, 
and  flights  should  be  prohibited  during 
the  oars-only  season;  (g)  an  aircraft 
noise  budget  should  be  created;  and  (h) 
incentives  to  minimize  noise  per 
passenger  should  be  established. 

Other  coDunenters  argued  that:  (a) 
Commercial  jets  should  be  routed  away 
from  the  Grand  Canyon;  (b)  the  airspace 
around  the  canyon  should  be  simplified 
for  noncommercial  visual  flight  rules 
(VFRJ  pilots  who  want  to  sightsee  from 
the  air,  (c)  park  boundaries  on  the  charts 
should  be  better  defined;  and  (d) 
"natural  quiet"  should  be  redefined  as 
a  metric  that  involves  perception,  rather 
than  percent  time  audible. 

Since  issuance  of  the  joint  ANPRM, 
the  FAA  and  the  NPS  have  continued  to 
evaluate  the  impact  of  noise  from 
aircraft  overflying  the  Grand  Canyon  for 
the  purpose  of  developing  a 
comprehensive  policy  to  minimize  these 
impacts.  (See  Other  Actions  section.) 


NPS  laport  to  Ca^na 

The  NPS  "Report  on  Effects  of 
Aircraft  Overflights  on  the  National  Park 
System,"  was  based  on  more  than  20 
separate  studies.  These  studies  included 
acoustical  measurements  from  GCNP 
sites,  COJP  visitor  surveys,  noise  dose- 
visitor  response  analyses,  and  noise 
modeling  of  commercial  sightseeing 
aircraft  overflying  GCNP  using  FAA 
survey  data. 

The  NPS  defined  natural  quiet  as  the 
naiursl  ambient  sound  conditions  found 
in  the  park  and  "substantial  rastoretion" 
to  meen  when  50  percent  or  more  of  the 
pork  achieved  "natural  quiet"  (i.e.,  no 
aircraft  audible)  for  75  to  100  percent  of 
the  day. 

Tbe  NPS  evaluated  whether  SFAR  No. 
50-2  resulted  in  the  substantial 
restoration  of  quiet  and  concluded,  in 
port: 

9-3.  Fligfat-Ctee  BUMS  can  limit  the  arsas 
whais  aiioall,  especially  tour  aircraft,  are 
audible  Ugh  percentages  of  \he  time.  But 
alicraft  of  ill  type,  may  still  be  heard  for 
some  perceD)  of  the  time  at  viitually  all  anas 
where  sound  data  wore  collected,  notably 
within  a  faw  mils*  of  tbe  ed^M  of  aome  of 
the  aighl-fres  noes.  Those  results  suggeal 
that  a  aatMtanlial  rottnntiaD  of  natural  fjuist 
lias  not  boao  achieved  for  large  segments  of 
the  Canyon. 

9-4.  fhe  percent  of  time  airoeft  are 
audible  conelatBs  with  how  visiton  (eel 
about  aircnR  sound.  Even  when  aircraft  an 
audible  far  relatively  low  porcent^ea  of 
time,  a  percentage  of  the  visitors  can  notice 
tlie  airmft  and  bsliave  tliat  the  sound  has 
intaifcred  vrith  tlietr  apnisciaUan  of  natural 
quiet  Further,  it  is  likely  that  visitors  who 
hike  away  bom  auto  acoeaaible  locations  ara 
more  sensitive  to  intruding  aircnil  Bounds 
than  are  visiton  «rho  do  not  Hence,  tiie  NPS 
oonchidos  that  preservation  of  natural  quiet 
is  of  significant  value  to  visitors,  especially 
lor  the  backcounby,  rivor  corridor  and  Craos 
Canyon  Cocridor  trail  system  use  zones  at 
GCNP. 

9-i.  The  Air  Aoceas  Coalition-sponaorad 
data  demonstrate  tiiat  SPAR  SO-2  has 
reduced  airoafi  should  levels  simificantly  at 
some  locstioni.  However,  these  data  do  not 
address  restnation  of  natural  quiet,  since  no 
infarmation  is  given  about  how  much  of  tho 
time  airaait  can  be  heard,  and  reported  noo- 
aircrafl  sound  levels  are  pmfaably 
inaccurately  high. 

&-8.  Except  for  park  management  and 
aner^ncy-relaled  overflights,  large 
percentages  of  Grand  Canyon  visitors  regard 
aircraft  overflights  within  sight  or  bearing  of 
visitors  on  the  ground  as  somewhat  of  very 
inappropriate  over  National  Park  areas. 

9-^.  There  is  little  support  among  tho  five 
categories  of  Grand  Canyon  visitors  for  a  "do 
nothing  "  policy  or  a  "reasonable  growth" 
policy.  Mainteoaoce  of  the  current  level,  or 
reduction/elimination  are  preferred  policies. 

9-10.  A  majority  of  visitors  to  tho  Grand 
Canyon  would  support  several  specific  typea 
of  limitations  on  air  tour  overflights. 

9-11.  Computer  modeling  supports  the 
conclusion  Ihst  natural  quiet  has  not  been 


substantially  restored,  that  very  (aw  areas 
currently  experience  natural  quiet  and  that 
the  areas  of  natural  quiet  will  diminish 
considerably  if  no  quiet  aircraft  are 
introduced  and  if  lour  operations  are 
permitted  to  iiu:rease.  The  acoustic  profiles 
tend  to  verify  the  oomputed  results. 

9-12.  Tiiere  has  not  boon  a  substantial 
restoration  of  natural  quiet  in  Grand  Canyon, 
although  tho  NPS  acknowledges  the  value  of 
tbe  SFAR  ISO-21  and  the  improvement  it  has 
brought 

9-13.  If  no  changes  ara  made  to  the  SFAR 
(50-21,  progresa  to  date  in  the  restoration  of 
natural  quiet  will  be  lost.  ProjacUons  suggest 
that  without  further  improvements,  tile  loss 
of  natural  quiet  will  accelerate  to  an 
unacceptable  level. 

An  NPS  analysis,  using  1980  FAA 
survey  data  of  commercial  sightseeing 
route  activity,  indicated  that  43  percent 
of  GCNP  met  the  NPS  criterion  for 
substantially  restoring  natural  quiet  a( 
that  time.  However,  a  subsequent  NPS 
analysis  using  1995  FAA  survey  da(a 
indicated  that  31  percent  of  GCYiP  met 
the  NPS  criterion  bt  substantially 
restoring  natural  quiet  The  NPS 
concludes  that  the  noise  mitigation 
benefiu  of  SFAR  No.  SO-2  are  beii« 
significantly  eroded.  As  noted  in 
conclusion  9-13,  if  no  further  action  is 
taken,  the  proportion  of  GCNP 
experiencing  s  substantial  restoration  of 
natural  quiet  would  probably  drop  to 
less  than  10  percent  by  the  year  ZOIO. 

NPS  studies  maintain  that  the  percent 
of  time  that  aircraft  are  audible  i.s  a  good 
piedictor  of  visitor  sensitivity  to  aircraft. 
This  is  especially  true  relative  to 
backcounliy  and  river  usera  who  are 
more  sensitive  to  noise  than  other 
visitora.  Specifically,  the  NPS  noise 
dose-visitor  response  studies  suggest 
that  among  thoee  individuals  who  hike 
Bway  from  their  care,  approximately  30- 
40  percent  can  be  expected  lo  report 
moderate  to  extreme  interference  with 
thefr  appreciation  of  natural  quiet  when 
aircraft  are  audible  as  little  as  10  percent 
of  the  time.  NPS  aooustio  measurements 
from  a  variety  of  sites  throtjghout  the 
park  showed  that  the  sound  of  aircraft 
was  measurable  for  some  part  of  the 
time  at  virtually  all  areas  where  sound 
data  «vas  collected,  even  well  within 
flight-free  zones.  NPS  acoustic  modeling 
also  suggests  that  aircraft  sound  will 
carry  13-16  miles  on  the  eastern  end  of 
the  canyon  and  even  farther  on  the 
western  end,  more  than  enough  to  fully 
penetrate  to  the  center  of  every  flight- 
free  zone  created  by  SFAR  No.  50-2. 

Based  on  the  extent  of  aircraft  noise 
exposure  and  low  ambient  sound  levels 
found  by  NPS  measurements,  visitor 
response  to  those  noise  levels,  and  the 
pcedicted  aircraft  noise  levels  over  the 
park,  the  NPS  believes  that  airapsce 
management  must  be  used  as  one  means 
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of  noise  abatement  to  create  a  moxlmuro 
separation  between  noise  sources  and 
sensitive  resources  and  visitor  use  sites. 
Consequently,  the  NPS  cxincluded  that 
flight-free  zones  must  be  as  large  as 
possible. 

Based  on  these  study  conclusions,  the 
NPS  developed  recommendation  No.  10 
in  its  report  to  Congress:  "Improve 
SFAR  50-2  to  Effect  and  Maintain  the 
Substantial  Restoration  of  Natural  Quiet 
at  Grand  Canyon  Natioiuil  Park."  This 
recommendation  incorporated  the 
following  general  concepts: 
simplification  of  the  commercial 
sightseeing  route  structure;  expansion  of 
iUght-iiree  zones;  accommodation  of  the 
forecast  growth  in  the  air  tour  industry; 
phased- in  use  of  quieter  aircraft 
technology;  temporal  restrictions 
("flight-free"  time  periods);  use  of  the 
fiill  range  of  methods  and  tools  for 
problem  solving;  and  institution  of 
changes  in  approaches  to  park 
management,  including  the 
establishment  of  an  acoustic  monitoring 
prugreni  by  the  NPS  in  coordination 
with  tl,e  FAA. 
Flagstaff,  Arixona,  Public  Meetiag 

On  June  28, 1995,  the  FAA  and  the 
NPS  jointly  published  a  notice 
announcing  a  public  meeting  to  provide 
the  intaimrted  parties  with  an 
opportunity  to  comment  on  improving 
SFAR  No.  50-2  (90  FR  33452).  Tho 
meeting,  held  an  August  30, 1905. 
yielded  62  speekers  representing  air 
tour  operalore,  environmentalists, 
government,  tourist  boards, 
corporations.  Native  American  tribes, 
and  other  individuals.  An  additional 
349  public  comments  were 
subsequently  received  during  the 
comment  period  that  ended  on 
September  8. 1995. 

Eighty  percent  of  the  speaken  and  the 
majority  of  written  comments  support 
the  operating  procedures  in  SFAR  No. 
50-2  and  the  air  (our  industry  operating 
in  the  Grand  Cenyon.  Many  commenters 
supporting  aircraft  overflights  in  GCNP 
were  associated  with  the  industry  or 
were  satisfied  customere  who  had  flown 
over  the  Grand  Canytm.  Their  comments 
rel^  to:  (a)  the  positive  effects  of  SFAR 
No.  50-2;  (b)  access  for  the  disabled  or 
elderly;  (c)  jobs  or  support  for  small 
business;  and  (d)  lessened  impact  of  air 
tourism  relative  to  on-ground  use. 

Many  commenters  opposing  aircraft 
overflights  in  GCNP  were  affiliated  with 
the  river-running  industry, 
environmental  groups,  and 
recreationists.  They  cite  personal 
experiences  that  were  marred  by  aircraft 
noise.  Their  cottunents  relate  lo:  (a)  new 
regulations  and  greater  restrictions  on 
overflights  to  restore  natural  quiet  to  the 


area,  including  limitations  on  the 

number  of  overflights  each  day;  (b)  a 

greater  number  of  flight-free  zones;  and 

(c)  higher  minimum  altitudes  over  the 

park. 

Consultotian  With  Native  Americans 

Three  Indian  reservations  border 
CX>iP,  and  several  tribes  have  cultural 
ties  to  the  Grand  Canyon.  The  DOT  and 
the  DOI  recognize  that,  before  taking 
any  fiiul  action,  they  have  an  obligation 
to  consult  with  these  tribes,  on  a 
govemment-to-govenunent  basis, 
concerning  the  possible  effects  of  this 
proposed  rule.  Both  the  Department  of 
Transportation  and  the  Department  of 
Interior  have  a  responsibility  lo  address 
tribal  concerns  including  the  eflects  of 
the  proposed  rule  on  the  economic 
opporttmities  of  the  tribes  as  wrell  as  to 
assure  that  noise  impacts  ara  not  simply 
transferred  to  tribal  lands. 

Opportunities  have  been  provided  for 
the  tribes  to  make  their  views  known  to 
the  DOT.  The  Hualapai  tribe  submitted 
conmients  to  the  ANPRM  jointiy  issued 
by  the  DOT  and  DOI,  one  member  of  the 
Hualapai  Tribe  spoke  at  the  Flagstaff 
public  meeting,  and  tbe  Hualapai  Tribe 
submitted  vmtten  comments  in 
response  to  the  public  meeting.  Also, 
informal  discussions  covering  aircraft 
overflight  matters,  among  other  issues, 
have  taken  place  between  NPS 
personnel  and  tribal  leadera  locally.  The 
DOT  and  the  DOI  have  received 
correspondence  identifying  interests  of 
the  Hualapai  Tribe,  and  the  DOT  and 
the  FAA  met  with  Hualspai  leaders  and 
heard  firet  hand  many  of  their  specific 
concerns. 

The  DOT  and  tbe  DOI  are  committed 
to  full  cotuiultation  with  tribal 
goveriunents  and  will  consult  directly 
with  interested  tribes  concerning  the 
potential  impacts  of  the  proposed  mle 
during  tbe  comment  period. 

TlMPropoeal 

This  proposal  is  based  on  the 
comments  received  in  response  to  the 
ANPRM  jointly  issued  by  the  FAA  and 
the  NPS,  recommendation  No.  10  in  the 
NPS  report  to  Congress,  comments  from 
the  Flagstafl  meeting,  recommendations 
from  Ore  IWG,  and  the  FAA's 
assessment  of  safety  and  noise  issues. 
The  proposal  contains  several  elements. 

First,  the  FAA  is  proposing  to  restiict 
the  areas  of  Grand  Cinyon  National  Park 
in  which  commercial  tour  operations 
would  be  permitted.  Accortiingly,  the 
FAA  is  proposing  to:  (a)  modify  the 
dimensions  of  the  SFRA;  (b)  establish 
new  and  modify  existing  flight-free 
zones;  (c)  establish  new  and  modify 
existing  flight  corridors;  and  (d) 
establish  reporting  requirements  for 


commercial  sightseeing  compeniea 
operating  in  the  SFRA.  The  proposal 
would  continue  lo  prohibit  aircraft  from 
operating  within  500  feet  of  any  terrain 
or  structure  located  between  the  north 
and  south  rims  of  the  Grand  Canyon, 
with  certain  exceptions.  The  proposal 
would  continue  lo  require  that  pilots 
monitor  certain  frequencies  while 
operating  in  the  SFRA. 

Second,  and  in  addition  to  the  above, 
the  FAA  is  proposing  lo  establish  fUght- 
6ee  periods  (curfews)  for  commercial 
sightseeing  operations;  and/or  to  cap  the 
number  of  commerdal  sightseeing 
aircraft,  operations,  or  operatore 
operating  in  the  SITIA.  Such  a  curfew  or 
cap  could  be  made  effective  either 
immediately  or  in  two  yeare'  time.  The 
preamble  discussion  below  firat 
describes  the  proposed  new  operating 
rales  and  flight-free  zones  in  the  SFRA, 
and  then  turns  to  an  explanation  of  the 
additional  curfew  and/or  moratorium 
limits  imder  consideration. 

The  proposed  rule  makes  significant 
progress  toward  the  substantial 
restoration  of  natural  quiet  in  (3CNP. 
NPS  modeling  indicates  that  the 
propoael  provides  almost  as  much 
immediate  natural  quiet  restoration  as 
provided  llirough  the  NPS  report  to 
Congress  recommendation. 

Special  Flight  Bales  Area 

Proposed  S  03.301  describes  the 
lateral  and  vertical  dimensions  of  the 
SFRA.  (See  attached  map.)  All  persons 
operating  aircraft  in  this  airepace  must 
comply  with  the  special  rules  contained 
within  the  new  proposed  subpart  U.  The 
proposal  would  modify  the  dimensions 
of  the  SFRA  as  follows: 

(a)  Extend  the  SFRA  north-northeast 
of  the  crmfluence  of  the  LitUe  Colorado 
and  Colorado  Rivers  to  allow 
cotrmiercial  sightseeing  aircraft  to 
remain  within  the  SFRA  while  avoiding 

Tmded  flight-free  zones. 
)  Extend  the  SFRA  southward  below 
Uie  Bright  Angel  and  Desert  View 
Flight-free  Zones  to  allow  commetaal 
sightseeing  sitcraft  to  remain  within  the 
SFRA  while  avoiding  expanded  flight- 
free  zones. 

(c)  Extend  the  SFRA  at  the  western 
edge  to  cover  that  portion  of  the  Grand 
Wash  CKffs  in  the  park  that  was 
inadvertentiy  omitted  from  the  1987 
NPS  Grand  Canyon  Airtjaft 
Management  Recommendation  and  the 
original  rule. 

(d)  Increase  the  altitude  of  the  SFRA 
ceiling  ft«m  14,499  to  17.999  feet  msl. 
The  proposed  altitude  modification 
protects  the  park  from  the  impact  of 
commercial  sightseeing  aircraft 
overflying  the  flight-free  zones  and 
ensures  effective  FAA  management  of 
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(he  SFRA  up  to  tbe  17,99e-CDOt  nn] 
ceiling.  It  would  have  minimal  impact 
on  commercial  sightseeing  operators 
and  no  impact  on  other  types  of 
aviation.  Additionally,  it  would  not 
affect  any  minimum  altitudes 
established  in  the  SFRA. 

The  SFRA  continues  to  exclude  the 
GCNP  airport  Class  O  Airspace  Area  in 
recognition  of  the  need  for  aircraft  to 
descend  to  and  climb  out  finun  tbe 
airport.  Further,  the  SFflA  boundary 
would  still  provide  for  unrestiicted 
access  to  the  airport  on  the  Hualapai 
Reservation,  located  south  of  the  canyon 
rim  in  the  west  canyon  area.  The 
minimum  sector  altitudes  for  North 
Canyon.  Marble  Canyon,  Supai. 
Diamond  Creek,  and  Peerce  Ferry 
Sectors  remain  unchanged,  with  the 
exception  of  the  minimum  sector 
altitudas  for  transient  and  general 
aviation  operations  in  Marble  Canyon. 
The  minimum  sector  altitudes  for  the 
North  Canyon  and  Marble  Canyon 
Sectors  would  increase  from  5,000  and 
6,000  feet  rosl,  respectively,  to  8,500  feet 
msl  for  transient  and  general  aviation 
operations. 

This  proposal  increases  the  lateral 
dimensions  of  the  existing  SFRA  by 
approximately  2.8  percent. 

Flight-Free  Zones  and  Flight  Corridors 

Proposed  S  93.305  describes  the 
lateral  and  vertical  dimensions  of  the 
flight-free  zones.  (See  attached  map.) 
Except  in  an  emergency,  or  unless 
neoessary  for  safety  of  flight,  or  unless 
authorized  by  the  FU^  Standards 
District  Office  CFSDO).  no  person  may 
operate  an  aircrali  in  these  Bight-free 
zones. 

Tbe  proposal  would  increase  the  size 
of  the  fli^t-fee  zones  as  part  of  the 
continuing  effort  to  meet  the  staled 
objectives  of  the  drafters  of  Pub.  L.  100- 
91.  As  stated  by  Senator  John  McCain  hi 
the  legislative  history  of  Pub.  L.  100-91. 

The  purpoH  of  fllgHl-bes  areu  is  to 
provide  s  location  where  vititon  can 
experience  the  parit  essentially  free  from 
■inxaft-aound  intjusions.  The  boundaries  of 
these  Aight-free  zones  sxe  meant  to  Im  drsrni 
to  maximize  protection  to  the  baciccountry 
users  and  ofber  sensitive  parlt  resources.  The 
extant  of  these  areas  should  be  adequate  to 
ansuie  that  sound  from  aircraft  traveling 
adjacent  to  these  zones  is  not  delacubia  Cram 
most  locations  within  the  zones.  It  is  within 
these  zones  that  we  expect  to  achieve  the 
substantial  restoration  of  the  natural  quiet 
(Coogresaional  Record— Senate,  p.  S10799 
hily  28. 1987) 

This  proposal  creates  two  new  flight- 
free  zones:  the  Sanup  Flight-free  Zone 
in  the  southwest  portion  of  the  park  and 
the  Marble  Canyon  Flight-free  Zone  in 
the  northeast  poitiim  of  the  park.  The 


park  areas  covered  by  the  new  Marble 
Canyon  Qight-free  zones  have  been 
identified  by  the  NPS  as  especially 
valued  by  river  and  backcountry  useis. 
In  the  western  end  of  GCNP  which, 
according  to  the  NPS.  is  important  to 
river  users  and  commercial  sightseeing, 
the  southwest  boundary  of  the  Sanup 
Flight-free  Zone  would  be  conRguied  to 
continue  allowing  commercial 
sightseeing  flights  to  access  both  aides 
of  the  Colorado  River  from  Peerce 
Canyon  to  near  Separation  Canyon.  This 
is  consistent  with  the  NPS  report  to 
Congress.  Tbe  proposed  Sanup  Flight- 
free  Zone  would  affect  the  minimum «n 
route  altitude  (MEA)  on  Victor  Airway 
235  between  the  Peach  Springs  VHF 
Omnidirectianal  Range/Tactical  Air 
Navigation  (VORTAC)  and  Mormon 
Mesa  VORTAC.  Specifically,  the 
proposed  Sanup  FUght-free  Zone  would 
require,  if  adopted,  raising  the  MEA  of 
the  above  indicated  portion  of  Victor 
Airwtw  235  from  10.000  to  14.500  feet 
msL  The  FAA  will  address  this  matter, 
if  the  propoaed  flight-five  zone  is 
adopted,  in  a  separate  rulemaking 
action. 

In  addition,  the  proposal  merges  the 
Toroweap/Thimder  River  and  Shinumo 
Flight-free  Zones  and  extends  this  zone 
to  the  park  boundary.  The  current 
Ossert  View  Flight-free  Zone  would  be 
expanded  to  the  north  and  east  to  the 
GCNP  boundary.  The  current  Bright 
Angel  Flight-free  Zone  would  be 
extended  to  the  north  to  the  GCNP 
boundary:  it  would  also  be  expanded  to 
the  south  to  enclose  a  portion  of  the 
park  that  was  inadvertently  omitted 
form  the  original  rule.  The  net  result 
would  be  five,  rather  than  four,  flight- 
ftee  zones;  these  new  flight-free  zones 
would  cover  87,  rather  than  45,  percent 
of  the  park  area.  The  five  new  flight-free 
zones  are:  Marble  Canyon,  Desert  View, 
Bright  Angel,  Toroweap/Shinumo,  and 
Senup.  The  upper  limit  of  the  flight-free 
zones  remains  unchanged  at  14,499  feet 
msl. 

This  proposal  is  conststent  with  the 
NPS  recommendation  to  provide  a 
maximum  separation  between  aircraft 
noise  sources  and  sensitive  resource 
areas  and  visitor  use  sites,  especially 
since  the  Dragon  Conidor, 
recommended  for  closure  in  NPS 
recommendation  No.  10,  remains  open. 
By  leaving  the  Dragon  Corridor  open, 
the  proposal  maintains  certain  viable 
commercial  sightseeing  routes  over  the 
canyon  while  providing  greater  noise 
mitigation  in  other  parts  of  the  park 
from  larger  flight-free  zones.  The 
legislative  history  of  Pub.  L.  100-91 
indicates  that  it  was  not  the  intent  of  the 
legislation  to  ban  aircraft  from 
overflying  the  Grand  Cinyon. 


Based  on  the  NPS  modeling  using 
FAA-supplied  information  on  1995 
commercial  sightseeing  operations,  the 
proposal  would  increase  to  38  percent 
the  proportion  of  the  park  experiencing 
a  substantial  restoration  of  natural  quiet 
at  1995  operational  levels.  This 
restoration  includes  a  significant  14 
percent  of  the  area  experiencing  a  total 
restoration  of  natural  quiet.  In  total,  the 
NPS  believes  that  this  proposal  Ras 
major  mitigation  value  for  users  of  the 
Cross-Canyon  Corridor  Trail  System, 
other  parts  of  the  park's  trail  system  in 
the  eastern  half  of  the  Canyon,  and  the 
river  corridor. 

Section  93.305  also  describes  the  five 
flight  corridors  that  allow  access 
through  the  canyon  area  for  general 
aviation  and  transient  operations  and 
routes  for  commercial  sightseeing 
flights.  (See  attached  map.)  Flight 
corridors  are  areas  established  for  pilot 
use  in  navigating  the  SFRA  while 
avoiding  flight-free  zones.  Prominent 
terrain  features  were  chosen,  where 
feasible,  to  assist  pilots  in  navigattng  the 
corridora. 

The  historical  context  of  flight 
corridora  is  in  the  1987  NPS  Grand 
Canyon  Aircraft  Management 
Recommendation.  The  NPS  proposed 
establishing  flight  corridors  to  provide: 
(a)  an  opportunity  to  fly  over  Grand 
Canyon  to  view  scenic  vistas:  (b) 
approximately  30-  to  60-minute 
commercial  sightseeing  opportunities 
from  GCNP  Airport;  and  (c)  avoidance 
of  noise-sensitive  locations  within  the 
park. 

The  proposal  adds  or  modifias 
existing  flight  corridora,  as  follows: 

(a)  Two  new  flight  corridora  would  be 
established  in  the  proposed  Marble 
Canyon  Flight-&«e  Zone  to  facilitate 
transient,  general  aviation,  and 
commercial  sightseeing  traffic  through 
the  area:  the  Navajo  Bridge  Corridor  in 
northern  Marble  Canyon  and  the  North 
Canyon  Corridor  over  central  Marble 
Canyon. 

(b)  The  Fossil  Canyon  Corridor  would 
be  closed  as  a  result  of  the  merger  of  the 
Toroweap-Thunder  River  and  Shiniuno 
Flight-free  Zones.  There  is  a  low  amount 
of  traffic  in  this  corridor,  Uttle  of  which 
is  commercial  sightseeing  traffic. 
Closure  makes  an  important 
contribution  to  the  NPS  statutory 
mandate  to  provide  for  the  substantial 
restoration  of  natural  quiet  and 
experience  in  the  GCNP. 

(c)  The  Zuni  Point  Corridor  would  be 
extended  into  a  Y-shape  in  the  north  to 
accommodate  the  extension  of  the 
flight-free  zones.  Commercial 
sightseeing  aircraft  would  be  allowed  to 
operate  in  only  one  direction.  This 
traffic  pattern  would  limit  noise 
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exposure  along  the  Zuni  Point  Corridor, 
mitigating  some  of  the  impacts  from 
overflights.  It  would  provide  aerial 
access  to  the  eastern  end  of  the  canyon 
or  a  link  to  a  longer  aerial  route  around 
to  Dragon  Corridor. 

(d)  The  Dragon  Corridor  remains  open 
with  traffic  patterns  unchanged,  but  the 
southern  portion  of  the  corridor  would 
shift  toward  the  west.  This  action 
should  mitigate  the  aircraft  noise  in  the 
Hermit  Basin  region.  The  change  is 
consistent  with  the  1987  NPS 
recommendation  and  responds  to 
comments  made  at  the  Flagstaff  public 
meeting.  These  changes  provide  for 
noise  mitigation  while  supporting  a 
viable  industry  at  the  eestem  end  of  the 
canyon. 

Proposed  corridora  would  remsin  2 
nautical  miles  wide  (or  commercial 
sightseeing  operations  and  4  nautical 
miles  wide  for  general  aviation  and 
transient  operations.  Tuckup  Corridor 
would  remain  limited  to  general 
aviatioa  and  transient  operabons. 

Minimum  PUgftt  Altitudes 

Proposed  §93.307  describes  different 
minimum  altitudes  in  seclore  and 
corridora  for  commercial  sightseeing 
flights,  and  transient  and  general 
aviation  operations  to  separate  difliarent 
types  of  operations  to  the  maximum 
extent  practical.  Minimum  altitudes  for 
Zuni  Point  Corridor,  Dragon  Ojrridor, 
and  Tuckup  Corridor  would  not  change. 
Miniinum  altitudes  for  Navajo  Bridge 
Corridor  and  North  Canyon  Corridor 
would  be  5,000  feet  msl  for  commercial 
tour  operations  and  8,500  feel  msl  for 
general  aviation  and  transient 
operations. 

The  Las  Vegas  FSDO  would  develop 
specific  conditions  and  limitations, 
including  the  location  of  sightseeing 
routes  for  each  commercial  sightseeing 
operator  in  the  SFRA.  Those  conditions 
and  limitations  would  be  included  in 
each  operator's  operations  specifications 
and  would  be  enforced  by  the  FAA.  The 
provisions  would  detail  routes, 
altitudes,  communications  and  other 
procedures,  pilot  experience,  and 
equipment  requirements. 

All  pilots  flying  in  the  SFRA  remain 
fiilly  responsible  for  seeing  and 
avoiding  other  aircraft.  While  the  routes 
reserve  different  altitudes  for  different 
types  of  operations,  they  do  not  In  any 
way  assure  separation  of  individual 
aircraft.  Further,  the  routes  do  not 
relieve  pilots  of  compliance  with  any 
other  Federal  Aviation  Regulation.  As  in 
SFAR  No.  50-2,  all  pilots  could 
continue  to  deviate  from  course  to 
maintain  safety  of  flight  in  avoidance  of 
other  aircraft  or  unsafe  weather 
conditions. 


The  SFRA  boundaries,  flight-free 
zones,  flight  corridors,  minimum 
altitudes,  commercial  sightseeing 
routes,  and  radio  frequencies  would 
continue  to  be  indicated  on  the  revised 
Grand  Canyon  VFR  aeronautical  chart. 
The  chart  would  be  published  to 
coincide  with  the  effective  date  of  the 
final  rule. 

Proposals  for  Further  Action  (Curfews 
anaCaps) 

The  FAA  end  NPS  believe  additional 
action  is  necessary  to  protect  the 
resources  of  Grand  Canyon  National 
Park  from  adverse  effects  of  aviation 
noise.  The  agencies  are  proposing  two 
additional  means  to  achieve  this 
objective — flight-free  period  (curfews) 
and  a  temporary  moratorium  on 
increasing  the  number  of  commercial 
sightseeing  flights  (caps).  Moreover,  we 
seek  comment  on  whether  caps  should 
be  employed  beyond  the  temporary 
period  for  which  it  is  proposed. 

We  recognize  that  each  of  these 
options  has  both  advantages  and 
disadvantages  and  the  discussion  befow 
is  intended  to  encourage  public 
comment  on  how  best  to  feshicsi  the 
final  rule.  Moreover,  these  proposals 
should  not  be  coiuidered  mutually 
exclusive:  conmientera  are  expressly 
invited  to  consider  whether  and  how 
the  FAA  might  adopt  a  rule  different 
from  the  current  proposal,  combining 
parts  or  none  of  the  two  options. 

Flight-Free  Periods  (Curfews) 

Proposed  S93.316(al  would  establish 
specific  time  periods  during  which 
commercial  sightseeing  operations  over 
the  GCNP  would  be  prohibited.  Curfews 
could  be  imposed  in  terms  of  fixed 
periods  throughout  tbe  year,  variable 
periods  based  on  perceived  noise 
impacts  in  specific  areas,  or  a 
combination  of  conditions.  The  FAA  is 
requesting  specific  comments  on  the 
general  concept  as  well  as  the  specific 
questions  listed  below,  under 
"Questions  About  Curfews,"  to  assist 
the  FAA  in  determining  whether  a 
certain  type  of  limitation  on  sightseeing 
overflights  would  be  beneficial  and.  if 
so,  whether  the  limitations  should  be 
imposed  on  an  inmiediate  basis  or  in  the 
near  future. 
General  Cuifew  Prxjvisions 

Flight-free  periods  would  prohibit  tbe 
operation  of  commercial  sightseeing 
aircraft  during  specific  hours  of  the  day 
in  flight  corridora  and  routes  in  the 
GCNP.  The  flight-fiee  periods  would  not 
apply  to  the  "Blue  Direct"  route,  but  the 
Blue  One  tour  route  is  covered  which 
carriere  traffic  flying  between  Us  Vegas 
and  GCNP  aiipoits  but  would  apply  to 


the  "Blue  1 ,  Blue  Direct"  route  for 
commercial  sightseeing  opentions.  If 
adopted,  the  flight-free  period  would 
apply  to  all  commercial  sightseeing 
operatora.  Flight-free  period  limitations 
would  be  incorporated  into  the 
operations  specifications  for  commercial 
air  tour  companies  and  enforced  by  the 
FAA.  Flight-free  periods  could  be 
adopted  in  two  difterent  ways — fixed 
and  variable. 

Fixed  Flight-Free  Periods  (Fixed 
Curfews) 

Fixed  fUght-free  periods  would  close 
conmiercial  sightseeing  operations  in 
the  GCNP  during  specific  time  periods 
the  NPS  has  identified  as  particulariy 
sensitive  for  park  visitors.  Fixed  fbght- 
free  periods  could  defined  In  terms  of 
an  absolute  ban  during  specified  times 
of  the  day:  e.g.,  from  6  p.m.  to  8  8.m. 
daily  throughout  the  year.  Such  flight- 
free  periods  also  could,  for  example,  be 
based  on  season  and  time  of  day.  For 
example,  the  FAA  is  proposing  to 
estabUsh  the  following  fixed  flight-free 
periods  for  commercial  sightseeing 
operations: 

(a)  Sununer  season  (May  1-Seplember 
30)--6  p.m.  to  8  a.m.  daily;  and 

(b)  vnntar  season  (October  l^Apiil 
30)--5  p.m.  to  9  a.m.  daily. 

Variable  Flight-Free  Period  (VarirMe 
Curfews) 

Variable  flight-frfle  periods  would  be 
designed  to  provide  a  flexible  regulatory 
response  to  potential  changes  in  the 
noise  impact  of  commercial  sightseeing 
air  loure.  Information  reported  by 
commercial  air  tour  companies  (see 
Reporting  Requirements),  acoustic 
monitoring  and  modeling  protocols,  and 
other  analyses  jointly  developed  end 
approved  by  the  FAA  and  the  NPS 
would  be  used  to  determine  whether 
there  is  a  need  to  establish  or  modify  a 
variable  flight-free  period.  Either  agency 
would  be  able  to  initiate 
recommendations  to  the  fWG.  and  the 
IWG  would  serve  as  the  forum  for 
discussion  of  these  retommondatiorw. 
The  FAA  would  disseminate  the  results 
of  the  above-mentioned  analyses,  and 
the  criteria  used  to  apply  tbe  variable 
flight-free  restrictions,  for  public  review 
and  comment.  It  would  then  take  action 
to  invoke  any  restrictions  necessary. 

The  varioble  restrictions  could  be 
expanded  to  the  following  absolute 
maximum  time  periods,  provided  such 
restrictions  would  not  adversely  affect 
aviation  safisty: 

(a)  Biagon  Corridor— 2  p.m.  to  10 
a.m.:  and 

(b)  All  other  routes—*  p.m.  to  9  a.m. 
However,  variable  flight-free  periods 
could  be  established  to  restrict 
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operations  for  lesaer  lima  periods 
depending  on  the  supporting 
evaluation. 

Quesb'ons  About  Curfews 

Tbe  FAA  is  requesting  specific 
comments  on  the  nature  o/  tiie 
proposals  br  flight-free  periods.  Should 
fixed  flight-free  periods  be  constant 
during  the  year  or  should  they  vary  be 
season?  Would  a  combination  of  fixed 
and  variable  flight-free  periods  be 
appropriate?  There  are  a  number  of 
basic  questions  applicable  to  flight-free 
periods  in  general,  whether  fixed  or 
variable.  Should  flight-free  periods  be 
appbed  to  specific  routes  or  areas  or 
implemented  park-wide?  Would  flight- 
free  periods  act  to  discourage  or 
oncotu^ge  the  cooperation  of  the 
sightseeing  operators  to  convert  to 
quieter  type  aircraft  or  voltmtarily  act  in 
a  manner  as  to  reduce  the  effect  of 
overflight  noise?  What  would  be  tbe 
economic  consequences  associated  with 
the  implementation  of  flight-free 
periods?  flow  many  operations  would 
be  curtailed  by  the  reduced  lime  periods 
during  which  commercial  sightseeing 
operations  could  be  conducted?  What 
would  be  the  efiect  of  flight-free  periods 
on  the  schedule  of  operations  that 
remain  aftnr  restrictions  are  imposed? 
What  is  the  effect  on  an  operator's 
schedule  for  those  operations  that  are 
not  curtailed?  What  would  be  the  effect 
on  revenue  if  flight-free  periods  are 
imphmented?  Is  It  likely  that  operators 
would  use  difligrent  aircraft  for  the 
commercial  sightseeing  operations;  i.e.. 
larger  or  smaller  aircraft,  if  flight-free 
poiods  are  imposed?  Since  creation  of 
flight-free  periods  is  only  one  of  the  two 
major  alternatives  under  consideration 
in  this  notico,  what  would  be  the  efiect 
of  employing  flight-free  periods  in 
conjunction  with  and  in  addition  to  a 
"cap."  i.e.,  a  moratorium?  Can  flight- 
free  periods  be  developed  and  applied 
with  the  current  level  of  data  and 
mformation  available  to  the  decision- 
makers? Should  they  be  imposed 
immediately  or  only  after  commercial 
sightseeing  operations  data  are  collected 
for  a  minimum  of  2  years  following  the 
effective  date  of  the  final  rule  and 
evaluated  for  impact  on  GCNP?  Should 
flight-free  periods  be  sat  for  a  specific 
length  of  time  (one,  two,  three  years, 
etc.),  stay  in  existence  until  the  final 
management  plan  is  announced,  or 
indefinitely?  Should  they  expire  5  years 
after  the  effective  dale  of  the  final  rule, 
when  the  FAA  and  the  MPS  plan  to 
implement  a  more  comprehensive  noise 
management  plan  for  substantially 
restoring  natural  quiet  to  GCNP  (see 
Other  Actions)?  Are  flight-free  periods 
necessary  to  and  can  their 


implementation  help  to  achieve  the  goal 
of  substantial  restoration  of  natural 
quiet  in  the  GCNP?  If  so,  would  fixed  or 
variable  Oight-free  periods  be  most 
effective  in  subeKntially  restoring 
natural  quiet  in  the  GCNP  with  the  least 
impact  on  air  tour  operators  and  Park 
visilon? 

Tempontry  Moratorium  on  Increasing 
Commercial  Sightseeing  Operations 

A  moratorium  would  place  a  cap  on 
the  number  of  commercial  air  tour 
operatiaas,  aircraft,  and/or  operators 
within  the  Grand  Canyon  SFRA.  Such  a 
cap  could  be  imposed  in  a  variety  of 
ways,  and  commanten  ore  specifically 
invited  below  to  address  thne  diSiBient 
possibilities.  11  is  the  opinion  of  FAA 
and  the  NPS,  nonetheless,  that  public 
comment  should  be  focused  on  the 
regulatory  language  of  at  least  one  cap 
option,  lliat  option,  as  developed  by  the 
NPS,  is  presented  in  proposed  section 
93.316(b).  The  FAA  and  the  NPS  believe 
that  public  comments  will  be  facilitated 
by  the  public  review  of  the  cap 
proposed  by  B3.3ie(b).  Therefore,  the 
FAA  is  requesting  specific  comments  on 
tbe  proposed  limitations  ss  well  as  the 
questions  listed  to  assist  the  FAA  in 
determining  what  is  the  most 
appropriate  type  of  limitation  to  adopt. 

Section  93.316(b)  would  establish  a 
temporary  moratorium  on  increasing 
commercial  sightseeing  flights  for  1997 
and  1998.  Under  this  proposal,  each 
operator  would  be  limited  to  the 
number  of  monthly  operations  equal  to 
the  monthly  operations  in  the  base  year 
August  1, 199S  through  )uly  31, 1996. 
Operators  would  establish  their  baseline 
monthly  allocation  by  certifying  to  the 
number  of  operations  conducted  each 
month  during  the  period  from  August  1, 
1995,  through  July  31, 1996.  One  means 
that  the  FAA  may  use  as  evidence  of  the 
accuracy  of  the  information  filed  by 
operatore  is  to  compare  it  to  the 
payment  made  of  fees  by  operators  as 
required  under  the  Budget 
Reconcondliation  Act  of  1993  (P.L. 
103-66).  Operators  also  would  file 
monthly  reports,  along  with  fees 
required  by  .the  Budget  Reconciliation 
Act,  certifying  that  they  did  not  exceed 
their  mondily  allocation  of  the  base  year 
in  the  most  current  month.  As  a 
convenience,  commercial  tour  opeieton 
could  choose  to  submit  the  reports 
through  the  NPS.  along  with  NFS' 
appropriate  fee  for  use  of  the  park,  as 
required  by  the  Budget  Reconciliation 
Act  of  1993  (P.U  103-66),  rather  than 
submit  them  directly  to  the  FAA.  For 
operator  choosing  to  file  through  the 
NPS,  the  NPS  would  forward  the  report 
to  the  FAA. 


If  an  operator  intended  to  reduce 
operations  so  that  it  did  not  use  its 
numthly  allocation  or  terminate 
operations  altogether,  it  would  so  advise 
the  FAA.  New  or  existing  operators 
could  apply  for  the  monthly  allocation. 
In  the  event  that  there  is  more  than  one 
operator  applying  for  the  monthly 
allocation,  a  preference  would  be 
granted  to  the  operator  which  will 
utilize  the  quietest  commercially 
available  new  or  retrofitted  aircraft 
among  the  applicants.  This  prefisrence  is 
intended  to  serve  as  an  incentive  to 
employ  quieter  aircraft  in  the  Park.  No 
operator  would  have  any  property  rights 
in  its  monthly  allocation. 

These  restrictions  would  apply  to  all 
commercial  sightseeing  operatore  for  the 
two-year  period.  By  adopting  a 
temporary  moratorium  on  flights,  the 
FAA  is  seeking  to  assure  that  the  noise 
mitigation  benefits  of  the  proposal  are 
not  significantly  eroded  during  this 
period.  The  FAA  also  seeks  comments 
on  whether  the  temporary  moratorium 
should  be  extended  until  the  adoption 
of  the  comprehensive  Noise 
Management  Plan.  It  also  seeks 
comments  on  whether  a  cap  should  be 
a  component  of  the  Noise  Management 
Plan  itself. 

Keeping  in  mind  the  goal  of  the 
proposed  rulemaking,  there  are  a  variety 
of  Umitations  or  caps  that  could  be 
placed  on  commercial  air  tour 
ovefllghts.  on  either  an  interim  or 
permanent  besis.  that  might  achieve  the 
desired  effect.  The  FAA  is  seeking 
comments  on  what  type  of  cap  would 
have  the  greatest  effect  on  substantial 
restoration  of  natural  quiet.  While  this 
proposal  envisions  one  type  of  cap  on 
an  interim  basis,  there  are  other 
approaches,  described  below,  on  which    . 
we  seek  comment. 


Cap  on  Operations 

One  form  of  cap  would  be  to  impose 
a  limitation  on  this  number  of  operations 
conducted  by  commercial  air  tour 
operators.  An  operational  limitation 
could  be  applied  to  restrict  the  number 
of  overflights  on  a  hourly,  daily,  weekly, 
monthly,  or  seasonal  bosis.  If  the  FAA 
adopts  a  cap  on  operations,  it  might  be 
necessary  to  include  a  definition  of  an 
"operation"  within  the  airspace  over  the 
GCNP.  as,  for  example,  a  one-way  or 
directional  pass,  n  round-trip,  or  any 
penetration  of  ainpace  over  the  Park. 
Some  operators  might  be  differentially 
aOactsd  by  the  definition  selected.  The 
FAA  requests  comments  on  these  factore 
from  the  perapective  of  both  noise  and 
economic  impact. 
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Cap  on  Aircraft 

Similarly,  limitations  or  caps  could  be 
placed  on  the  number  of  commercial 
sightseeing  aircraft,  the  type  of  aircraft 
used  or  both?  Should  the  number  of 
aircraft  permitted  to  operate  above 
GCNP  be  afTected  by  the  type  of  aircraft 
used;  i.e..  if  an  aircraft  is  using  a  more 
quiet  technology,  should  the  number  of 
aircraft  be  increased?  As  in  the  case  of 
caps  on  operations,  should  caps  be 
implemented  on  a  time  or  seasonal 
basis? 
Cap  on  Air  Tour  Operatois 

A  third  limitation  or  cap  could  be 
placed  on  the  number  of  air  tour 
operatore  permitted  to  operate  within 
GCNP  airspace.  As  with  the  caps  on 
operations  or  aircraft,  a  cap  on  the 
number  of  operatore  could  be  utilized  in 
a  variety  of  ways.  For  instance,  should 
the  current  operatore  be  grandfathered? 
Should  the  ctment  operators  be 
permitted  to  operate  indefinitely  or 
should  there  be  a  time  restriction  with 
a  requirement  of  renew  ability  to 
operate?  Should  caps  be  sot  at  a  level 
that  would  permit  the  introduction  of 
new  entrants  into  the  GCNP  market? 
The  pellicular  proposal  set  forth  in  this 
notice  describes  one  method  of 
allocating  operating  rigbte  and 
accommodating  now  entrants.  Are  there 
other  methods  that  would  be  fairer  or 
more  efficient? 
General  Questions  About  Caps 

In  addition  to  the  types  of  caps  listed 
above,  the  FAA  would  appreciate 
comments  proposing  different 
limitations  that  would  work  to  achieve 
the  goal  of  substantially  lestoring 
natural  quiet  in  the  GCNP.  No  matter 
what  form  of  cap  is  iraplomentad.  there 
are  several  basic  questions  applicable  to 
caps  in  general  and  to  each  cap  in 
particular.  For  instonce,  regardless  of 
the  type  of  cap  imposed,  should  caps  be 
implemented  on  an  immediate  basic  to 
act  as  a  freeze  of  current  numbere. 
should  it  be  implemented  on  a  future 
basis,  or  should  it  be  implemented  using 
the  numbere  of  a  date  that  predates  the 
publicaUon  of  this  NPRM7  What  should 
the  duration  of  caps  be?  Should  caps  be 
set  for  a  specific  length  of  time  (one, 
two.  three  years,  etc.).  stay  in  existence 
until  the  final  monagement  plan  is 
armounced,  or  indefinitely?  Should  caps 
or  restrictions  be  based  on  the  average 
number  of  operations  or  the  maximum 
number?  Should  there  be  any 
operational  exceptions,  such  as  for  the 
quietest  commercially  available  aircraft, 
to  the  testriclions  or  caps?  How  will  the 
size  of  aircraft  operated  under  caps  be 
affected  by  14  CFR  Part  119?  Can  caps 


be  developed  and  applied  with  the 
current  level  of  data  and  information 
available  to  the  dedsion-maken? 

How  should  these  caps  be  allocated  or 
distributed?  Should  the  current  level  of 
operations,  aircraft,  or  operators  he 
grandfathered?  Should  all  operetora, 
including  those  that  presently  do  not 
operate  above  GCNP  be  able  to 
participate  in  the  allocation?  Will  new 
entrants  into  the  commercial  air  tour 
maiket  over  GCNP  be  able  to  gain  access 
or  entry  into  the  market?  Should 
existing  operators  be  required  to 
decrease  existing  levels  to  create  a  pool 
available  to  be  used  only  by  the  new 
entrants?  If  an  allocation  procedure  is 
required,  what  type  of  process  should  be 
used,  i.e.,  lotteries,  auctions, 
administrative  allocation,  other 
mechanisms? 

In  addition  to  those  operatore  eligible 
for  the  allocation  of  the  subject  caps 
(limitations  on  the  number  of 
operations,  aircraft,  or  operatore). 
should  caps  or  the  rights  to  operate 
above  GCNP  be  transferable  from  one 
operator  to  another?  Should  commercial 
sightseeing  operatore  be  permitted  to 
lease,  trade,  soil  or  buy  the  ability  to 
operate  over  the  Park?  Should  the    ■ 
operating  ability  be  returned  to  the 
FAA.  as  would  be  required  in  the 
example  set  forth  in  proposed 
§  93.316(b),  if  an  operator  ceases 
operation?  Has  tbe  FAA  created  a 
"right"  or  "privilege"  subject  to 
mSdrawal  when  it  would  establish  the 
limitation  or  cap  system? 

Concerning  the  applicability  of  caps, 
should  a  cap  be  applied  to  specific 
routes  or  areas  or  should  it  be 
implemented  park-wide?  Would  any  of 
the  limitations  or  caps  act  to  discourage 
or  encourage  the  cooperation  of  the 
sightseeing  operatore  to  convert  to 
quieter  type  aircraft  or  voluntarily  act  in 
a  manner  as  to  reduce  the  effect  of 
overflight  noise?  If  so.  why.  and  in  what 
%voy7  What  would  be  the  economic 
consequences  associated  with  the 
implementation  of  one  or  a  combination 
of  any  of  the  types  of  caps?  How  many 
operations  would  be  curtailed?  What 
would  be  the  impact  of  cape  on  the 
schedule  of  operations  that  lemain? 
What  is  the  impact  on  an  operator's 
schedule  for  those  operations  that  are 
not  curtailed?  What  would  be  the 
impact  on  revenue  if  caps  ore 


implemented?  Is  it  likely  that  operatore 
would  use  different  aircraft  for  the 
commercial  operations,  i.e..  larger  or 
smaller  aircraft?  Are  caps  necessary  to 
and  can  the  implementation  of  caps 
help  to  achieve  the  gool  of  substantial 
restoration  of  natural  quiet?  If  so.  which 
type  of  cap  would  do  the  most  to  restore 
substantially  the  natural  quiet  in  the 


Park  with  the  least  imped  on  tour 
operatore  and  Park  viaitore? 

The  proposal  described  in  §93 .3 16(b) 
would  oe  predicated  upon  informstian 
reported  by  commercial  air  tour 
companies.  Should  other  informatioo. 
such  as  acoustic  monitoring  and 
modeling  protocols,  or  other  analyses  he 
used  separately  or  in  combination  with 
the  information  received  from  the 
operatore?  What  standards  and  criteria 
should  be  used  for  the  necessity  for  and 
the  resuh  of  implementing  caps? 
Similsrly  with  the  pr<x»ss  died  for  the 
implementation  of  the  variable  Oight- 
fne  periods,  the  IWG  would  serve  as  the 
fonim  for  discussion  of 
recommendation  coming  from  either  the 
FAA  or  NPS  as  to  the  need  for  and  type 
of  cap  that  should  be  implemented.  As 
a  result  of  the  comments  received  to  this 
NPRM.  tbe  FAA  may  dedde  to 
promulgate  a  curfew,  a  cap.  a 
combination  of  the  two.  or  oeithn. 

The  queatioDs  outlined  above  are 
suggested  to  help  focus  public 
discussion.  The  public  response  to  these 
questions  will  assist  in  the  adoption  of 
a  rule  limiting  overflights  by 
commercial  sightseeing  operators. 

Potential  Alternatives  to 
Implementation  of  the  Curfew  and/or 
the  Cap 

The  FAA  seeks  spedfic  comments  on 
any  alternatives  to  imposing  either  the 
proposed  curfew  or  proposed  cap  that 
would  address  the  problem  of  aircraft 
noise  in  GCNP  in  a  different  manner, 
such  as  by  limiting  the  number  of 
commercial  sightseeing  aircraft 
operating  in  the  SFRA  during  certain 
houra  of  the  doy.  Mtctatt  authorized  to 
fiy  under  the  cap  could  fly  between  8 
a.m.  and  6  p.m.  during  the  summer 
season  (May  l-September  30)  and  9 
a  jn.  and  5  p.m.  during  the  winter 
season  (October  1-April  30).  Other 
aircraft,  not  subject  to  the  cap,  would  be 
limited  to  operations  between  10  a.m. 
and  2  p.m.  year  round.  If  the  number  of 
aircraft  are  limited,  any  replacement 
aircraft  could  be  limited  to  those  with 
a  certificated  noise  level  equal  to  or  less 
tha«  the  aircraft  being  replaced. 

lAhis  alternative  is  selected,  the  cap 

woujii,be  applied  only  after  commerdal 

sights^i^  operations  data  are  colleded 

for  a  minfmum  of  2  yeere  following  the 

-'      (Active  date  of  the  final  rule  and 


evaluated  for  impact  on  GCNP.  This 
evaluation  would  be  based  on 
inftirmation  reported  by  commerdal 
sightseeing  companies  (see  Reporting 
Requirements),  acoustic  monitoring  and 
modeling  protocols,  and  other  analyses 
jointly  approved  by  the  FAA  and  the 
NPS.  This  temporary  noise  management 
mechanism  would  expire  5  yeare  after 
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the  eilactive  dale  of  the  final  rule,  at 

which  lime  the  FAA  and  the  MPS  plan 
to  implemeat  a  more  comprehensive 
noise  management  plan.  The  duration  of 
4ny  aircraft  authorization  under  the  cap 
would  similarly  expire  5  years  after  the 
effective  dale  of  the  flnal  rule.  By  posing 
the  above  questions,  the  FAA  solicits 
specific  comments  on  the  effectiveness 
and  feasibility  of  implementing  a 
temporary  cap. 

The  FAA  wishes  to  advise  the  public 
that  a  broed  array  of  different  regulatory 
approaches  may  be  adopted  as  a  result 
of  this  notice.  No  combination  of 
options  is  foreclosed. 

Qaielar  Aitcnfl 

The  MPS  report  to  Congress  suggested 
that  quieter  aircraft  could  be  used  in 
substantial  restoration  of  natural  quiet 
in  GOJP.  It  identified  the  DHC-6-300 
Vislaliner  and  Cessna  208  Caravan 
airplanes  and  the  McDonnell  Douglas 
"No-Tail  Rotor"  helicopters  as  the 
quietest  aircraft  currently  operating  in 
the  park.  The  ?>JPS  made  this 
determination  based  on  its  evaluation  of 
aircraft  certification  data  derived  horn 
applicable  noise  certification  standards 
in  port  36  of  Title  14  of  the  Code  of 
Federal  Regulations  and  brnn  MPS 
flyover  noise  measurements  taken  in  the 
pork.  In  addition,  the  cap  option 
described  in  this  Notios  contains  a 
provision  that  would  give  a  prebieDce 
to  operators  of  quieter  aircraft  in  the 
event  that  unused  allocation  becomes 
available.  Comenters  are  invited  to 
address  the  criteria  that  should  be  used 
in  selecting  the  quietest  airciaft. 

Reporting  Requirements 

Proposed  §93.317  would  establish 
commercial  sightseeing  flight  repoctinB 
requirements.  During  the  5-year  period 
follov/tng  the  effective  date  of  the  final 
rule,  each  certificate  holder  would  be 
required  to  submit,  in  a  form  and 
manner  acceptable  to  the  Administrator, 
three  operational  reports  yearly  to  the 
Las  Vegas  FSDO.  Each  report  would 
cover  a  4-month  period  ending  April  30, 
August  31,  or  December  31,  and  would 
be  required  to  be  submitted  no  later 
than  30  days  after  the  reporting  period 
closes.  Certificate  holders  would  be 
required  to  provide  the  airtiraft 
identification  number  (registration 
number),  departure  airport,  departnie 
date  and  time,  and  route(s)  for  each ' 
operation  flown  in  the  SFRA.  Note  that, 
as  currently  contemplated,  these  reports 
would  be  in  addition  to  any  reports 
required  for  the  purpose  of  monitoring 
the  uae  of  an  allocation  under  an 
interim  moratorium.  However,  the  FAA 
invites  comments  on  how  to  combine 


the  reports  or  otherwise  minimize  the 
reporting  burden  on  operators. 

Changes  in  reporting  requirements  for 
commercial  sightseeing  aircraft 
operating  in  the  SFRA  are  essential  to: 
(a)  Establish  accurate  information  on 
GCNP  overflights  for  noise  and  safety 
management  purposes:  (b)  validate  FAA 
and  NFS  noise  models  for  use  in 
mitigating  studies:  (c)  determine  with 
precision  when  and  where  noise 
mitigation  is  required:  and  (d)  provide 
the  basis  for  a  more  flexible  and 
adaptable  noise  management  system. 

Enrimamadal  Review 

The  FAA  is  preparing  an 
environmental  assessment  (EA)  for  this 
proposed  action  to  assure  confbrmance 
with  the  National  Environmental  Policy 
Act  of  1969.  The  FAA  has  conducted  an 
abbreviated  scoping  process  and 
prepared  a  Draft  EA.  Copies  of  the  Draft 
EA  will  be  circulated  to  interested 
parties  and  placed  in  the  docket,  where 
it  will  be  available  for  review. 
CoDoments  are  invited  concerning  the 
Draft  EA  and  the  environmental  impacts 
that  might  result  from  adopting  this  rule 
for  45  days.  Before  the  final  rule  is 
issued,  the  FAA  will  prepare  a  Final  EA 
and  determine  whether  e  Finding  of  No 
Significant  Impact  may  be  issued  or  an 
enviroiunental  impact  statement  is 
required. 

KagnUlary  Evahiation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intmded  regulation  justify  ila  costsi 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  eftect  of  regidatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  A  regulatory  evaluation  of  the 
proposal  is  in  the  docket 

In  conducting  thme  analyses,  the  FAA 
has  determined  that  this  NFRM  would 
be  "a  significant  regulatory  action"  as 
defined  in  the  Executive  Order  and  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures.  In 
consideration  of  the  proposed  changes 
scheduled  to  take  affect  upon 
promulgation  of  a  final  rule,  this 
proposed  rulemaking  would  also  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  FAA  has 
therefore  included  an  Initial  Regulatory 
FlexibiUty  Analysis  in  the  Regulatory 
Evaluation  which  includes 


consideration  of  three  alternatives  to  the 
current  proposed  rulemaking.  The  FAA 
has  concluded,  however,  that  the 
current  NPRM  is  preferable  to  the 
alternative  considered  and  would  assure 
the  continued  viability  of  the  GCNP 
commercial  sightseeing  industry. 
Although  the  proposed  changes 
contained  in  the  NPRM  would  not 
constitute  a  barrier  to  international 
trade,  a  loss  of  foreign  tour  dollars  could 
result. 

Introduction 

To  assist  the  NFS  efibrt  to  measure 
aircraft  noise  levels  in  GCNP,  the  Las 
Vegas  FSDO  conducted  a  field  survey  of 
all  operatora  certified  to  provide 
commercial  sightseeing  tours  within  the 
GCNP  SFRA.  The  Las  V^as  FSDO 
SFAR  No.  50-Z  Air  Tour  Route  Usage 
Report  (field  survey)  detailed 
information  for  each  operator  with 
regard  to  the  number  of  operations 
conducted  along  each  commercial 
sightseeing  tour  route  within  the  GCNP 
SFRA.  This  information  was  further 
broken  down  for  each  type  of 
commercial  sightseeing  airtneft  in  the 
operator's  fleet  that  operated  along  these 
routes  during  the  most  recent  3  yeara 
tiirough  early  October  199S.  With  the 
exception  of  the  "Blue  Direct  South" 
and  certain  "Brown"  routes  lor  fixed 
wing  aircraft  and  the  "Green  3"  and 
"Green  3A"  routes  for  helicoptere.  all 
routes  identified  in  the  Grand  Canyon 
VFR  Aeronautical  Chart  were  identified 
by  GOIP  commercial  operators  as 
routes  flown. 

To  determine  the  different  kinds  of 
commercisl  sightseeing  toura  as  well  as 
to  estimate  the  total  number  of 
commercial  sightseeing  tours, 
commercial  sightseeing  passengera.  and 
commercial  sightseeing  revenue  for 
GCNP,  the  FAA,  utilizing  known 
passenger  sealing  capacities  of  each  type 
of  aircraft  used  by  GCNP  commercial 
sightseeing  operators,  cross  referenced 
the  Las  Vegas  FSDO  field  survey  detail 
with  tour  and  cost  information  as 
provided  in  Grand  Canyon  commercial 
sightseeing  brochures.  The  estimates 
derived  from  this  cross  referencing  form 
the  basis  on  which  the  FAA  developed 
the  preliminary  coet  estimates  of  this 
NPRM. 

CM* 

In  199S,  commercial  sightseeing  toura 
of  GCNP  numbered  approximately 
70,000,  were  provided  by  31  operaton 
using  136  aircraft,  carried  682,500 
passengers,  and  generated  S115.9 
million  in  revenue  as  measured  in  1995 
dollars.  Proportionately,  fixed-wing 
toura  accounted  for  72.4  percent  of  the 
cominercial  sightseeing  toura,  85.6 
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percent  of  the  commercial  sightseeing 
passengera,  and  89.2  percent  of 
commercial  sightseeing  revenue  in 
GCNP.  Helicopter  toura  accounted  for 
27.6  percent  of  the  commercial 
sightseeing  tours,  14.4  percent  of  the 
commercial  sightseeing  passengera,  and 
oidy  10.8  percent  of  commercial 
sightseeing  revenue  in  GCNP. 

Korty-four  percent  of  all  commercial 
sightseeing  toura  were  fixed-wing  toura 
conducted  along  the  "Blue  1,  Blue 
Direct"  commercial  sightseeing  route. 
However,  an  overwhelming  80  percent 
of  all  commercial  sightseeing  revenue 
was  generated  by  the  various  toura 
conducted  along  this  lour  route. 
Comparatively,  fixed-wing  and 
helicopter  toura  that  featured  or 
included  the  Dragon  Corridor  accounted 
for  about  25  percent  of  all  commercial 
sightseeing  toura  (about  50/50  for  each 
aiitnift  type),  but  only  accounted  for 
about  10.7  percent  of  conunerdal 
sightseeing  revenue.  Estimates  for  the 
Zuni  Point  Flight  Corridor  are  vB«y 
nearly  the  same;  24.6  percent  of  aU 
commercial  sightseeii^  toun  account 
for  approximately  11.2  percent  of  all 
GCNP  commercial  sightseeing  tour 
revenue. 

Change*  to  Opemting  Corridors.  Pli^t- 
Free  Zones,  Etc. 

The  proposed  changes  would 
efiectively  reconfigure  GCNP  flight-free 
zones  and  flight  corridore  and  require 
certain  cuneni  commercial  sightseeing 
routes  to  be  adjusted  or  possibly 
eliminated.  The  reconfiguration  of 
flight-bee  zones  and  fli^t  corridore 
would  require  some  commercial 
sightseeing  operatora  to  redesign  and 
repackage'cerlain  currentiy  available 
commercial  sightseeing  toun,  and  in 
those  csaes  where  a  VFR  route  would  be 
eliminated,  to  amie  new  commercial 
sightseeing  oBerings,  if  possible.  Based 
on  a  analysis  of  the  commercial 
sightseeing  revenue  generated  in  1095 
by  different  commercial  sightseeing 
routes,  the  FAA  has  determined  that 
these  proposed  modifications  could 
result  in  costs  associated  with  loss  of 
revenue  or  increased  commercial 
sightseeing  prices  due  to  the  elimination 
or  modification  of  commercial 
si^tseeing  toura. 

The  proposed  extension  of  the  GCNP 
SFRA  would  result  in  only  those  costa 
associated  with  revising  and  publishing 
a  new  Grand  Canyon  VFR  Aeronautical 
Chart.  Similarly,  the  proposal  to 
increase  the  altitude  of  the  SFRA  ceiling 
from  14,499  to  17.999  feet  msl  would 
have  minimal  impact  on  GCNP 
commercial  sightseeing  operatora:  its 
cost  would  be  Included  under  the 
revision  and  publishing  costs  noted 


above.  The  FAA  conaidera  these  casts  to 
be  a  pert  of  normal,  on-going 
administrative  costs,  not  costs  incurred 
OS  a  result  of  this  rulemaking  action. 

The  reconfiguration  of  GCNP  flight- 
free  zones  and  flight  corridore  would 
impact  several  commercial  sightseeing 
routes.  The  total  commerdal  sightseeing 
revenue  derived  from  those  routes  wss 
just  over  $10.7  million  in  1995,  or  about 
9.3  percent  of  the  $115.9  million  total 
GOIP  commercial  sightseeing  revenue 
generated  in  1995.  It  Is  based  on  the 
estimated  revenue  generated  by  18 
operators  cooducting  about  21,700 
commercial  sightsaeing  toun  serving 
122.700  passengera  in  lOQS  on  the 
aOsctsd  cammercial  sightseeing  routes. 
The  $10.7  million  aatimats  reprssents 
the  maximum  potsnUal  revenue  impact 
of  these  two  proposed  changes  on  GCNP 
commercial  sightsaeing  operators.  Only 
under  the  unlikely  worst  esse  scenario 
in  whldi  GCNP  commercial  sightseeing 
operators  directly  impacted  by  the 
reconfiguration  of  the  GCNP  SFRA  cease 
canunerdal  sightseeing  operatioru  in 
the  canyon  altogether,  would  it 
represent  the  maximum  potential 
revenue  loss.  The  FAA  estimates  that 
the  potential  dollar  cost  of  the  proposed 
changes  to  the  current  configuration  of 
the  flight-free  zones  and  the  flight 
corridon  is  more  likely  to  be  about  $1.2 
miUioo  in  average  oimual  revenue  loss 
and  added  fli^l  time  cost  for  the  10- 
year  period,  1997-2006. 

The  FAA  believes  this  estimate  mora 
accurately  reflects  the  true  cost  of  the 
propomd  modiScatioiu  because  several 
viable  alternative  tour  configurations 
remain  available  to  the  GCNP 
commercial  sightseeing  industry.  And 
GCNP  oommetdal  sightsaeing  operaton 
would  most  likely  adapt  their 
commercial  sightsaehig  toun  to  the 
proposed  reconfigurations,  and  pass  on 
the  increased  costs  to  commercial 
sightseeing  passengers.  However, 
conunerdal  sightseeing  operaton' 
adaptation  to  the  proposed  changes 
could  result  in  possible  addition  of 
neariy  3,800  commercial  sightseeing 
flights  otmually  through  the  Dragon 
Corridor  as  a  result  of  restricting  the 
Zuni  Point  Corridor  to  one-way  traffic 
only.  The  FAA  solicits  specific 
comments  on  the  ability  of  GCNP 
commercial  sightseeing  operatora  to 
change  their  commercial  sightseeing 
routes  to  minimize  the  impact  of  the 
iBconfigunUon  of  GCNP  flight-free 
zones  and  flight  corridore.  Comments 
should  addr^  the  impact  on  specific 
commercial  sightseeing  toura  and  tour 
routes. 

The  proposed  5-ya«r  recordkeeping 
requirements  would  coet  the 
commercial  sightseeing  operatora 


approximately  $386,000  ($73.200. 5- 
year  average  aimual  cost)  and  the  FAA 
approximately  $16,000  ($3,200,  S-year 
average  annual  cost). 

Curfews  and  Caps 

The  adoption  of  a  curfew  would 
reduce  the  time  available  in  the  day 
during  which  commercial  sightseeing 
toun  could  be  conducted.  Either  fixed 
flight-free  periods  or  variable  flight-bee 
periods  would  require  operatora  to 
conduct  all  comirMicial  sightsaeing 
toura  inside  a  tighter  time  frame. 
Commerdal  si^tseeing  aircraft  operate 
at  virtually  full  capadty  utilization 
during  the  peak  sununer  season.  Than, 
oparatm  would  likely  have  to  aliminats 
some  portion  of  the  number  of 
commordal  sightseeing  toun  currently 
offered  during  the  summer  season.  To 
oifeat  the  potential  revenue  loss 
assodated  with  a  reduction  in 
conunerdal  sightsaeing  toun, 
commerdal  sightseeing  operelore  could 
raise  the  price  of  their  tours.  Whils- 
thase  monopolistic  tents  for  commerdal 
sightseeing  operstore  would  tend  to 
onset  revenue  leasee  for  tour  operaton. 
it  would  shift  the  cost  burden  to  die 
consumera  of  conunerdal  sightseeing 
toun.  In  either  event,  there  would  be  an 
economic  cost  to  sodsty. 

A  cap  or  moratorium  could  result  in 
a  reduction  of  commerdal  sightseeing 
toura  during  the  summer  season  and 
concomitant  lose  of  revenue  or 
Increesed  commercial  sightsaeing 
prices.  A  cap  would  impose  a  "b«a»" 
on  commerdal  sigbtsa^ng  activitr.  for 
example,  in  propoaed  S  83.318(b)  this 
freeze  would  be  applied  on  a  monthly 
basis  at  the  level  existing  during  On 
corresponding  month  between  August 
1995  and  July  1996.  Caps,  therefore,  are 
asaentially  a  oontaiiunent  of  commerdal 
sightsaeing  activity  as  all  growth  in 
conunardal  sightseeing  operations 
would  be  suspended. 

The  impact  of  the  fixed  flight-free 
periods  is  most  likely  to  be  realized  by 
GCNP  operatora  only  during  the 
summer  season,  because  commerdal 
sighlseeing  aircraft  are  utilized  at  full 
operational  capadty  during  the  summer 
season.  In  the  absence  of  a  substantial 
commitment  to  additional  aircraft  with 
the  concomitant  increase  in  operating 
requirements,  the  only  alternative 
available  to  GCNP  commerdal 
sightseeing  operatora  during  the 
summer  season  would  be  the 
elimination  of  conrnierdal  sightseeing 
toure  which  currently  occur  during  the 
boure  included  in  the  flight-free  period. 
The  FAA  assumes  that  during  the 
winter  seeson  operational  under- 
uUlizaUon  of  aircraft  could  allow  GCNP 
operatora  to  reschedule  commercial 
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sightseeing  tours  currently  operating 
during  the  proposed  Rxed  flight-frae 
period  into  non-flight-free  times. 

The  FAA  estimates  that  the  imoioit  of 
1995  commercial  sightseeing  revenue 
that  could  be  potentially  lost  during  the 
summer  season  is  approxinuitely  $5.3 
million.  This  potential  loss  at  revenue  is 
about  5.7  perant  of  the  $115.9  million 
total  GCNP  commaicial  sightseeing 
revenue  ganeiated  in  1995.  The 
estimated  amount  of  average  annual 
commerciai  sightseeing  revenue  for  the 
10-ywr  neriod  1997-2006  that  could  be 
potentially  aBactsd  during  the  summer 
season  is  about  SS.5  million.  The 
bnakdowm  by  principal  commercial 
sightseeing  tour  routes  indicates 
potential  avenge  annual  revenue  loases 
o^  (1)  S2.3  million  for  commercial 
sightseeing  tours  operating  on  the  "Blue 
1,  Blue  Direct"  tour  routes;  (2)  $2.7 
million  Cor  commercial  sightseeiiK  tours 
flying  the  Oregon  Corridon  and  (3)  Sl.B 
for  commercial  siehtsseing  tours 
operating  along  alTother  tour  routes. 

The  FAA  esUmates  that 
approximately  5,160  additional 
commercial  s^tseeing  tours  would  be 
reectieduled  dtuing  the  proposed  winter 
seasoo.  The  resulting  air  traffic 
corapreasion  during  non-flight-6ee 
periods  would  result  in  increased 
aiitaaft  activity  and  corresponding 
increased  noise  levels  in  GCNP  during 
the  time  periods  that  commercial 
sightseeing  aircraft  are  permitted  to 
operate.  The  FAA  seeks  specific 
comments  on  the  capability  and 
flexibility  of  commercial  sightseeing 
operators  to  reerrange  GCNP  tour 
schedules  to  minimize  the  impact  of  the 
flight-free  period  during  the  proposed 
winter  season  curfew. 

implementation  of  variable  flight-bee 
periods  would  bo  predicated  on 
information  reported  by  commercial 
sightseeing  operators  as  spedGed  imdar 
the  reporting  requirements  of  this 
proposed  rulemaking,  and  the  rmults 
from  acoustic  monitoring  and  modeling 
protocols  and  other  analyses  jointly 
developed  and  approved  by  the  FAA 
and  the  MPS.  A  system  of  variable  flight- 
bee  periods  would  substnne  Sxed  flight- 
bee  periods,  because  the  mechanism  for 
imposing  variable  restrictions  would  be 
triggered  only  if  noise  data  indicated 
that  the  initial  curfew  periods  were  no 
longer  adequate  to  reducing  noise 
adverse  impacts. 

Precise  calculation  of  the  actual  costs 
of  a  cap  or  variable  flight-free  periods  is 
not  possible  at  this  time.  However, 
placing  a  cap  may  limit  new  entrants  in 
the  market  and,  as  a  result,  could 
increase  costs  to  users.  Similarly,  with 
fewer  new  entrants,  there  may  be  less 
competition  in  the  quality,  number  of 


trips,  and  other  associated  amenities. 
However,  both  of  these  adverse  effects 
would  be  limited  in  the  cap  proposed  in 
§  93.316(b|  because  of  the  limited 
duratiaa  (2  years).  Sirailariy,  making 
caps  or  the  rights  to  operate  above 
GCNP  transfwable  could  mitigate  these 
adverse  effects  by  allowing  more 
efficient  new  entrants  to  replace 
operators  with  more  costly  operations. 
Absent  the  Imposition  of  a  cap,  the 
number  of  air  tour  overflights  could  be 
expected  to  increase,  given  past  market 
buuvior,  bringing  with  it  increased 
advene  reactions  associated  mth  noise 
disturbance. 

F^eedng  the  number  of  overflights 
during  the  Interim  period  would  have 
beneficial  efiiscts  and  enhance  some 
sspects  of  the  recreatiaoal  experience  at 
Grand  Canyon  Natiainal  Park.  Further,  if 
the  number  of  overflights  is  allowed  to 
grow  during  the  time  period,  it  may  be 
markedly  mora  difficult  to  implement  a 
compreherMive  aircraft  management 
plan  designed  to  fflitioate  noise  impacts. 

Existing  operMois  likely  will  have 
committed  aidditional  capital  to  their 
operations.  Demand  may  be  sufficient  to 
draw  new  entrants  into  the  market. 
CXher  economic  activitv  can  be  expected 
to  occur  in  support  of  these  increaaed 
investments.  One  would  consider  this 
growth  in  economic  activity  beneficial, 
out  It  also  would  adversely  aflect  the 
experience  of  perk  visitors.  The  cost  to 
park  visitors'  experience  is  a  loss  of 
benefits  which  is  unaccounted  for  in 
national  income  accounting  and  may 
reflect  an  inefficient,  over-investment  of 
capital.  The  additional  capiul 
investment  could  exsoaibate  the 
problem  of  implementing  any 
restrictions  emanating  from  the 
management  plan. 

It  is  possibte,  however,  to  estimate  the 
nuudmiun  potential  revenue  loss  from 
reduced  GOMP  commercial  sightseeing 
tours  that  could  occur  if  the  most 
restrictive  operating  time  constraints 
designated  for  the  variable  flight-bee 
periods  in  the  proposal  wore  imposed. 
This  maximum  potential  revenue  loss  is 
estimated  to  average  J10.5  million 
annually  for  the  3  years  that  the  variable 
flight-bee  periods  could  be  in  place. 
The  distribution  of  the  3-year  average 
aimual  commercial  sightseeing  revenue 
loss  is  as  follows:  $4.1  million,  "Blue  1, 
Blue  Direct"  tour  routes;  J5.2  million. 
Dragon  Corridor  tours;  and  $1.3  million, 
all  other  tour  routes. 

A  number  of  factors  come  into  pUiy  to 
keep  actual  lost  revenues  below  the 
maximum  estimates.  For  example, 
operators  may  choose  to  use  larger 
aircraft,  raise  corrunerdal  sightseeing 
tour  prices,  reschedule  flights,  or  divert 
some  aircnft  to  other  revenue 


producing  uses.  In  sny  event,  reduced 
revenue  is  by  no  means  a  direct  measure 
of  cost  to  commercial  sightseeing 
operators;  even  in  the  worst  case  of  an 
aircraft  silting  idle  instead  of  flying 
commercial  sightseeing  tours,  the 
operator  avoids  direct  operating  costs. 
Lost  revenues,  in  terras  of  dollar  value, 
could  be  viewed  as  an  approximation  of 
the  cost  to  the  constuner  of  the  foregone 
opportunity  to  take  a  commercial 
sightseeing  tour  lost  revenues  reflect 
what  the  consumer  would  have  been 
wiUing  to  pay  for  GCNP  commercial 
sightseeing  tours  before  their 
elimination  under  the  proposed 
constraints.  Lost  revenues  are  estimated 
for  the  summer  season  only  because 
commercial  sightseeing  operators  can 
reschedule  around  the  variable  flight- 
bee  periods  during  the  winter  season, 
thereby  avoiding  revenue  losses. 

The  FAA  also  estimates  that  with  the 
introduction  of  variable  flight-free 
periods,  approximately  8,100  additional 
commercial  sightseeing  toure  would  be 
conducted  during  the  permitted 
operating  times.  This  assumes  that 
GCNP  commercial  sightseeing  tour 
oparatora  are  indeed  able  to  reschedule 
all  commercial  sightseeing  tours 
aSected  by  the  variable  flight-bee 
periods  during  the  winter  season.  This 
is  an  increase  of  nearly  3,000 
commercial  sightseeing  tours  (57 
peit»nt)  being  conducted  during  the 
permitted  operating  boure  of  the 
variable  flight-bee  periods  relative  to 
the  fixed  flight-bee  periods. 

With  the  Introductian  of  the  variable 
flight-bee  periods  for  the  3-year  frame 
1999-2001,  the  average  annual  cost 
would  rise  to  about  $11.0  million.  TTie 
potential  revenue  losses  associated  with 
imposing  only  variable  flight-free 
periods  would  impact  commercial  sight- 
seeing operators  conducting  toura  in  the 
Dragon  Flight  Corridor  more  than  those 
operatora  conducting  commercial  sight- 
seeing tours  along  any  of  the  oth°r 
routes.  About  46  percent  of  the  potential 
average  aimual  revenue  loss  would  be 
borne  by  the  commeicial  sightseeing 
operatora  in  the  Dragon  Corridor  under 
the  spedsl  variable  flight-bee  periods  in 
comparison  with  about  40  percent 
under  the  fixed  flight-bee  periods. 

With  respect  to  the  particular  cap 
proposed  in  this  notice,  the  FAA 
estiinates  the  average  annual  potential 
cost  impact  is  $4.6  million  during  1997 
and  1996.  The  derivation  of  the 
following  estimates  is  predicated  on  the 
assimiption  that  all  of  the  3.3  percent 
compoimd  aimual  rate  of  growth 
projected  for  GCNP  commercial 
sightseeing  activity  would  be  held  in 
abeyance  for  the  yean  1997  and  1998. 
The  distribution  of  this  2-year  average 
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annual  commercial  sightseeing  revenue 
loss  is  as  follows:  $3.2  million,  "Blue  1, 
Blue  Direct"  tour  routes;  $513,000, 
Dragon  Corridor  tours:  and  $290,000,  all 
other  tour  routes.  The  FAA  further 
estimates  that  the  average  annual 
administrative  and  reporting  costs  to  the 
FAA  and  the  operators  from  the 
imposition  of  temporary  caps  on 
commercial  sightseeing  operations 
would  be  approximately  $640,000.  The 
breakdown  is  as  follows:  (1)  $418,000  is 
attributed  to  the  FAA  to  cover  the  cost 
of  five  fiill-timo  employees  to  receive, 
analyze,  and  enforce  the  cap  operation 
limitations,  and  (2)  $219,600  is 
attributed  as  a  reporting  cost  to  the 
operators.  The  potential  cost  impact 
therefore,  is  the  valuation  of  the  revenue 
foregone  \mdBi  the  presence  of  caps 
plus  the  administrative  and  reporting 
requirement  of  the  rule.  The  estimates, 
however,  do  not  take  into  consideration 
that  GCNP  operatora  could  adjust  for  the 
2-year  cap  by  adopting  similar  measures 
as  noted  for  the  variable  flight-bee 
periods,  any  of  which  would  serve  to 
obet  revenue  losses.  The  FAA  is 
aeeking  specific  comments  on  the 
effsctiveness  and  feasibility  of 
implementing  such  a  temporary  cap  and 
the  adaptability  of  GCNP  conuneicial 
sightseeing  operatora. 

The  FAA  is  also  considering 
combining  both  caps  and  curfews  by 
capping  operations  in  the  GCNP  in 
addition  to  imposing  flight  free  periods. 
The  FAA  estimates  the  maximum 
potential  average  aimual  cost  impact  of 
combining  fixed  flight-free  periods  and 
caps  is  $10.2  million  for  1997  and  1998. 
This  estimate  includes  the  two-year 
average  annual  maximum  potential  cost 
of  revenue  loss  due  to  caps  and  fixed 
flight- bee  periods  at  $9.6  million.  The 
distribution  of  this  2-year  leverage 
annual)  commeicial  sightseeing  revenue 
loss  due  to  operational  caps  and  fixed 
flight  periods  is  as  follows:  $5.2  million, 
"Slue  1,  Blue  Direct"  tour  routes;  $2.8 
million  Dragon  Corridor  tours;  and  $1.6 
million,  all  other  tour  routes.  The 
remaining  $640,000  loss  is  attributable 
to  the  administrative  cost  to  the  FAA  of 
administering  and  enforcing  the  rule 
and  the  amount  attributable  to  the 
operator's  reporting  costs.  The  potential 
cost  impact  is  the  valuation  of  the 
revenue  foregone  under  the  addition  of 
caps  and  fix«d  flight-liee  periods  and 
the  administrative  and  reporting  costs. 
The  estiinates,  however,  do  not  take  into 
consideration  that  GCNP  operators 
could  adjust  for  the  2-year  cap  by 
adopting  similar  measures  as  noted  for 
the  variable  flight-free  periods,  any  of 
which  would  serve  to  offset  revenue 
losses.  For  the  combined  alternatives, 


the  FAA  estimates  that  the  average 
atmual  cost  would  be  $8.6  million  for  - 
imposing  caps  for  two  yeera  and  flight- 
free  periods  for  10  years.  The  combined 
alternatives,  however,  would  shift  a 
disproportionate  amount  of  the  average 
annual  revenue  loss  onto  the  operatora 
of  commercial  sightseeing  toura  along 
tho  "Blue  1,  Blue  Direct"  commerciai 
sightseeing  route.  Just  over  54  percent  of 
the  potential  average  annual  revenue 
loss  would  be  tnroe  by  these 
commercial  sightseeing  operston  under 
the  caps  in  comparison  with  about  38 
percent  under  the  variable  flight-bee 
periods.  The  FAA  is  seeking  specific 
comments  on  the  effectiveness  and 
feasibility  of  implem«iting  a 
combination  of  temporary  cap  with 
flight-bee  periods  and  the  adaptability 
of  GCNP  commercial  sightseeing 
operator. 

The  FAA  also  estimetes  that  that  the 
annual  average  costs  of  the  different 
alternatives  are  ss  follows:  (I)  Fixed 
flight-bee  periods:  $6.6  million  (2) 
Temporary  iwo-yeer  cap  on  operations: 
$4.6  million  (3)  Combination  of  fixed 
flight-free  periods  and  two-year  caps: 
$10.2  million  (4)  Variable  flight-bee 
periods:  $11  million. 

To  summarize,  the  FAA  estimates  that 
the  annual  cost  of  establishing  and 
modifying  the  flight-free  zones  and 
corridora  and  adding  the  new  reporting 
requirement  is  approximately  $1.3 
million  in  potential  operator  revenue 
losses  and  added  consumer  costs.  The 
breakdown  by  proposed  change  is  as 
follows:  (1)  $1.2  inillion  is  accounted  for 
by  the  proposed  establishment  and 
modification  of  flight-bee  zones  and 
corridora;  and  (2)  about  $76,300  reflects 
the  added  costs  to  the  operatora  and  the 
FAA  of  new  recordkeeping  and 
reporting  requirements. 

The  FAA  also  estimates  that  with  the 
intrt>duction  of  the  variable  flight-bee 
periods  for  the  3-yeer  time  faame  1999- 
2001,  the  average  annual  cost  would  rise 
to  about  $11.0  inillion  for  variable  and 
fixed  curfews.  The  potential  revenue 
losses  associated  with  the  expanded 
variable  flight-free  periods,  only,  would 
impect  oonunercial  sightseeing 
operatora  conducting  toure  in  the 
Dragon  Flight  Corridor  more  than  thoee 
operators  conducting  commercial 
'sightseeing  toura  along  any  other  routes. 
About  46  percent  of  the  potentiai 
average  annual  revenue  loss  would  be 
borne  by  the  commercial  sightseeing 
operatora  in  the  Dragon  Corridor  under 
variable  flight-free  periods  in 
comparison  with  about  40  percent 
under  the  fixed  flight-bee  periods. 


Benefits 

Pub  L.  100-91  mandates  the  NFS  to 
provide  for  the  substantial  restoration  of 
natural  quiet  and  experience  in  GCNP. 
Tho  NPS  defines  "natural  quiet"  ss  the 
natural  ambient  sound  conditions  found 
in  the  park  and  defines  "substantial 
restoration"  to  mean  when  50  percent  or 
more  of  the  park  has  achieved  "natural 
quiet"  (i.e.,  no  aircraft  audible)  for  75  to 
100  percent  of  the  day.  The  benefit  of 
this  action  therefore,  would  be  to 
contribute  to  the  sut>stantial  restoration 
of  natural  quiet  (e.g.,  reduce  airoail 
sound  distuibance)  in  GCNP. 

The  NPS  has  concluded  that  the 
initial  gains  made  hj  SPAR  No.  5&-2  are 
being  steadily  eroded  by  incressnig  air 
tnffia  The  NPS  conclusion  is  besed  on 
a  comparison  of  the  commercial 
sightseeing  route  activity  reported  in  a 
1989  FAA  survey  with  the  commeicial 
sightseeing  route  activity  reported  in  a 
1995  FAA  survey.  In  1989,  the  NPS 
estimated  thst  43  percent  of  GCNP  met 
its  criteria  for  substantially  restoring 
natural  quiet.  In  1995,  a  similar  analysis 
indicated  that  the  restoration  of  natural 
quiet  had  been  reduced  to  31  percent 
The  NPS  also  forecasts  that  if  no  forthar 
action  is  taken,  by  the  year  2010,  less 
than  10  percent  of  the  park  area  would 
experience  a  substantial  restoration  of 
natural  quiet. 

This  proposal  would  reveres  that 
trend.  Based  on  the  NPS'  analytic 
model,  and  again  using  1995  FAA 
survey  data,  the  proposal  would 
increese  the  proportion  of  the  park 
experiencing  a  substantial  restoration  of 
natural  quiet  to  38  percent,  including  14 
percent  of  the  park  experiencing  a  total 
restoration  of  natural  quiet.  Therefore, 
in  this  proposal,  the  FAA  has  attempted 
to  achieve  what  it  believes  to  be  the 
intent  of  Congress:  that  is,  to  strike  a 
balance  that  would  accommodate  a 
viable  commercial  aerial  sightseeing 
industry  while  achieving  the  substantial 
restoration  of  natural  quiet  in  the  Grand 
Canyon. 

Conclusion 

Tho  proposed  rule  would  promote 
naturalquiet  in  GCNP  more  effectively 
than  the  currant  SFAR  No.  50-2. 
However,  the  estimated  lO-yeer  average 
annual  loss  of  commercial  sightseeing 
tour  revenue  and  added  consumer  costs 
for  all  proposed  changes  except  the 
introduction  of  flight-free  periods  or  a 
moratorium  (cap)  is  just  over  $1.2 
million.  For  fixed  flight-free  periods,  the 
estimated  10-year  average  annual  cost  is 
approximately  $7.8  million.  Variable 
flight-free  periods  and  cap  alternatives 
would  each  result  in  additional  lost 
revenue  from  some  reduction  in  GCNP 
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commercial  sghUeeing  tours.  The  FAA 
has  estunatad  that  the  maximum 
potential  incremental  revenue  loss 
under  the  most  restrictive  conditions 
vn>u4d  be  on  average  amiual  levenue 
loss  of  S10.5  million  for  the  variable 
fligfal-free  periods  and  $4.2  million  for 
the  caps  alternative  for  the  199»-2001 
time  frame  only.  The  actual  amount, 
however,  would  depend  on  the  as  yet 
imdetermined  degree  to  which  either 
the  proposal  or  its  possible  alternative 
would  be  imposed.  The  FAA  is 
soliciting  specific  comments  regarding 
the  potential  economic  impacts  of  the 
pri^osed  variable  flight-bee  periods 
and  the  alternative  of  caps,  particularly 
as  the  impacts  relate  to  speidfic 
commertnal  sightseeing  tours  and  tour 
routes. 

From  a  lutional  peispective,  the 
revenue  loss  would  be  much  less  than 
that  estimated  for  Las  Vegas  and  the 
local  GCNP  community  and  less  than 
that  estimated  from  the  commercial 
sightseeing  operators'  perspective 
because  commercial  sightseeing 
operators,  pilots,  and  many  busiiMsaes 
that  provide  services  to  the  GCNP 
commercial  sightseeing  industry  could 
move  to  other  areas  of  the  United  States. 
In  a  sense,  the  drop  in  revenues  for  Las 
Vegas  and  the  local  GCNP  community 
would  be  offset  by  the  gaiiu  other  areas 
of  the  United  States  would  enjoy  as 
aircraft  and  personnel  were  shifted  to 
provide  aviation  services  to  ttiMe  other 
areas. 

The  gains  that  the  other  areas  would 
experience  would  not  necessarily  oflset 
all  the  expected  losses  experienced  by 
Las  Vegas  and  the  GCNP  community. 
Presumably,  providing  conunercial 
sightseeing  services  for  (X>ff 
maximizes  the  revenue  streams  for  the 
aircraft,  persoimel,  and  other  resources 
used  to  support  GCNP  commercial 
sightseeing  operations:  otherwise,  they 
would  abeedy  be  located  elsewhere.  It 
is  assumed  therefore,  that  aviation 
services  provided  in  other  areas  of  the 
country  generate  less  revenue.  The  FAA, 
however,  is  not  able  to  estimate  this 
differential  in  revenue  when 
commercial  sightseeing  aircraft, 
personnel,  and  othor  resources  are 
moved  to  other  areas.  Therefore,  the 
FAA  is  soliciting  comments  regarding 
the  potential  revenue  impact  of  this 
proposed  rule  when  considered  ftom  a 
national  perspective. 

Nevertheless,  based  on  the  best 
available  information,  this  propoeed 
rule  would  strike  a  balance 
accommodating  a  viable  commensal 
sightseeing  industry  while  achieving  the 
substantial  restoration  of  natural  quiet 
in  the  Grand  Canyon. 


Initial  Kagnlatory  Flexibility  Analysis 

By  both  law  and  executive  order. 
Federal  regulatory  agencies  are  required 
to  consider  the  impact  of  proposed 
regulations  on  small  entities.  Executive 
Order  12866  "Regulatory  Planning  and 
Review."  dated  September  30, 1993, 
states  that: 

Each  agency  iball  tailor  its  regulatioor  to 
impose  the  least  burden  on  society,  including 
individuals,  businesses  of  dMbreat  siiei,  and 
other  entities  (Including  small  commuoilias 
and  govecnmantal  entitles),  consistent  with 
obtaining  the  regulatory  ob|octivo«.  taking 
into  account,  among  otiKr  tilings,  and  to  the 
extent  practicatile,  the  costs  of  cumulativo 
legulstions. 

The  1980  "Regulatory  Flexibility  Act" 
(RFA)  requires  Federal  agencies  to 
prepare  initial  regulatory  flexibility 
analysis  of  any  notice  of  proposed 
rulemaking  that  would  have  a 
significant  economic  impaa  on  a 
substantial  number  of  small  entities. 
The  definition  of  small  entities  and 
guidance  material  for  making 
detetmisations  required  by  the  RFA 
wreie  published  in  the  Federal  Regiaier 
on  July  29, 1982  (47  FR  32825).  FAA 
Order  2100.14A  outlmes  the  agency's 
procedures  and  criteria  for 
implementing  the  RFA. 

With  raspect  to  this  proposed  rule,  a 
"small  entity"  is  a  conunercial 
sightseeing  operator  who  owns,  but  does 
not  necessarily  operate,  nine  or  fewer 
airplanes.  A  significant  economic 
impact  on  a  small  entity  is  defined  as  an 
annualized  net  compliance  cost  to  such 
a  small  commercial  sightseeing 
operator. 

In  the  caaa  of  scheduled  operatora  of 
aircraft  for  hire  having  less  than  60 
passenger  seals,  a  "significant  economic 
impact"  or  cost  threshold  is  defined  as 
annualized  net  compliance  cost  level 
that  exceeds  $69,800:  for  unscheduled 
operators  the  threshold  is  $4,900.  A 
substantial  number  of  small  entities  is 
defined  as  a  number  that  is  more  than 
one-third  of  the  small  commercial 
sightseeing  operators  subject  to  the 
proposed  rule. 

Ttie  FAA  has  determined  that  this 
proposal  could  have  a  significant 
economic  impact  on  all  operators 
conducting  commercial  sightseeing 
ilighu  within  GCNP  and  therefore  has 
prepared  this  initial  regulatory 
flexibility  analysis.  The  analysis, 
structured  in  accordance  with  section 
603  of  the  RFA,  requires  the  following: 

1.  Why  FAA  action  is  being 
considered. 

2.  Statement  of  the  objectives  and 
legal  basis  for  the  proposed  rule. 

3.  Description  of  and  estimated 
number  of  small  entities  effected. 


4.  Projected  reporting,  recordkeeping, 
and  other  compliance  requirements  of 
the  proposed  rule. 

5.  Any  relevant  Federal  rules  which 
may  duplicate,  overlap  or  cooflict  with 
the  proposed  rule. 

1.  Why  FAA  sction  is  being 
considered.  The  proposal  to  modify  the 
dimensions  of  GCNP  SFRA  stems  from 
the  need  to  reduce  the  impact  of  aircraft 
noise  over  the  perk  and  to  assist  the 
NPS  in  achieving  its  statutory  mandate 
imposed  by  Pub.  L.  100-91  to  provide 
for  the  sutMtantial  restoration  of  natural 
quiet  and  experience  of  the  park's 
environmenL 

2.  Statement  of  the  objectives  and 
legal  basis  for  the  proposed  rule.  In 
1987,  Congress  enacted  Pub.  L.  100-91, 
commonly  known  as  the  National  Parks 
Overflights  Act  (the  Act).  The  Act 
staled,  in  part,  that  noise  associated 
with  aircraft  overflights  at  GCNP  was 
causing  a  "significant  adverse  effect  on 
the  natural  quiet  and  experience  of  the 
park  and  current  aircraft  operations  at 
GCNP  have  raised  serious  concerns 
regarding  public  safety,  including 
concerns  regarding  the  safety  of  pork 
users." 

Pub.  L.  100-91  required  the  DO!  to 
submit  to  the  FAA  recommendations  to 
protect  resources  in  the  &and  (Canyon 
from  adverse  impacts  associated  with 
aircraft  overflights.  The  law  mandated 
that  the  recommendations:  (1)  provide 
for  substantial  restoration  of  the  natural 
quiet  and  experience  of  the  park  and 
protection  of  public  heelth  and  safety 
btua  adverse  effects  associated  with 
aircraft  overflights;  (2)  with  limited 
exceptions,  prohibit  the  flight  of  aircraft 
below  the  rim  of  the  canyon:  and  (3) 
designate  flight-free  except  for  purposes 
of  administration  and  emergency 
operations.  In  December  1987,  the  DOl 
transmitted  its  "Grand  Canyon  Aircraft 
Management  recommendations"  to  the 
J'AA.  The  recorrunendations  included 
both  rulemaking  and  noruulemaking 
actions. 

On  May  27, 1988,  the  FAA  issued 
SFAR  No.  50-2  revising  the  procedures 
for  operation  of  aircraft  in  airapaca 
above  the  Grand  Canyon  (53  FR  20284, 
June  2. 1988).  The  SFAR,  among  other 
things,  limited  the  areas  for  aircraft 
operations  by  establishing  special  flight 
routes  for  commercial  operators.  Since 
then,  a  substantial  amount  of  public 
debate  has  taken  place  regarding  the 
affect  of  aitiTaft  noise  on  the  Grand 
Canyon's  environment.  The  debate  end 
the  objective  of  the  proposal  is  more 
thoroughly  discussed  in  the  preemble  of 
this  propcMed  rulemaking. 

3.  Description  and  estimated  number 
of  small  entities  effected.  The  proposed 
rule  would  affect  commercial 
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sightseeing  operators  conducting  flights 
over  the  GCNP  under  part  135  of  Title 
14  of  the  Code  of  Federal  Regulations. 
These  commercial  operators  provide 
sightseeing  tours  of  the  Grand  Canyon 
over  the  four  flight  zones  established  by 
SFAR  No.  50-2.  FAA  data  shows  that  in 
1995,  26  small  commercial  sightseeing 
operators  were  potentially  affected. 
Each  operator  owned,  but  did  not 
necessarily  operate  9  or  fewer  aircraft. 
These  operators  ovmed  a  total  of  70 
aircraft  and  the  average  fleet  consisted 
of  about  3  aircraft.  The  FAA  estimates 
that,  in  1997,  26  operatora  will  be 
impacted  by  the  proposed  rule. 
Therefore  84  percent  (26/31=84%)  of 
the  affected  tnieratora  are  small  entities. 
4.  Projected  reporting,  recordkeeping, 
and  other  compliance  requirements  of 
the  proposed  rule.  The  proposal  would 
require  affected  small  commercial 
signtseeing  operators  to  maintain  and 
report  additional  information  to  the  LdS 
Vegas  FSDO.  The  information  required 
by  the  proposal  would  be  needed  to 
establish  accure'e  information  on 
aircraft  operations  in  GCNP.  The 
inldmution  required  would  include 
aircraft  identification  number 
(registration  number),  departure  airport, 
departure  date  and  time,  and  route(s) 
flown.  Affected  operatora  would  be 
required  to  submit  this  infonnation 
every  4  months. 

The  FAA  estimates  that  compliance 
with  the  proposed  recordkeeping 
requirements  would  impose  an 
additional  61  houn  of  labor  per  aircraft 
each  year  once  the  initial  setup  of  a 
reporting  system  had  been 
accomplished.  The  average  annual  cost 
per  aircraft  would  be  about  $515,  but 
the  average  annual  cost  per  afiected 
operator  would  depend  on  an  operator's 
fleet  size.  The  one-time  initial  setup  cost 
for  each  operator,  regardless  of  fleet  size 
would,  be  about  $340. 

5.  Any  relevant  federal  rules  which 
may  duplicate,  overlap  or  conflict  with 
the  proposed  rule.  There  are  no  relevant 
Federal  rules  which  would  duplicate, 
overlap  or  conflict  with  the  proposed 
rule. 
Cost  of  Compliance  to  Small  Entities 

The  armualized  data  derived  from  the 
October  1995  SFAR  50-2  Air  Tour 
Route  Usage  Report  indicates  that  for  all 
of  1995,  31  operators  (23  fixed-wing.  7 
helicopter,  and  1  mixed)  utilizing  136 
aircraft  conducted  just  over  70,000 
commercial  sightseeing  aircraft  toure  in 
GCNP.  Of  the  136  aircraft  identified,  101 
were  fixed-wing  airtrafi,  ranging  from 
sirtgle-engine  Piper  and  Cessna  3-seat 
models  to  Twin  Otten  with  19 
pessenger  seats.  Most  of  the  35 
helicoptere  vsed  for  commercial 


sightseeing  toure  in  the  canyon  were 
various  Bell  models  with  capacities  of 
four-,  five-,  and  six-passenger  seats. 

Ten  operators  conducted  commercial 
sightseeing  toure  using  a  single  aircraft, 
six  of  which  accounted  for  fewer  than 
IIX)  conunercial  sightseeing  toure  each. 
Only  five  operatora  operated  fleets  of 
more  than  nine  aircraft.  Together,  these 
five  operatora  accounted  for  over  one- 
third  (approximately  28,600)  of  the  total 
70,000  plus  commercial  sightseeing 
toun  estimated  for  1995.  One  operator 
with  nine  aircraft  accounted  for  just 
over  8.200  commercial  sightseeing 
tours. 

Inciessing  the  number  of  Jlight-free 
areas  could  impact  GA  operations  that 
cannot  be  conducted  above  14.499  feet 
msL  This  requirament  «niuld  only 
impact  individual  GA  pilots  and  not 
smaU  business  entities,  small 
govenunent  entities,  or  small  non-profit 
organizations.  The  provisions  of  the 
RFA  do  not  apply  to  individual  persons; 
thus,  the  FAA  nas  not  made  a  regulatory 
flexibility  determination  for  this 
proposed  requirement. 

Excluding  the  proposed  flight-free 
periods  (fixed  and  variable)  and  cap.  the 
most  costly  proposed  changes — in  terms 
of  increased  tour  lengths,  incressed 
consumer  prices,  and  increased  traffic 
in  the  Dragon  Corridor — would  result 
from  the  restriction  of  one-way  traffic  in 
the  Zuni  Point  Corridor.  This  proposed 
change,  however,  would  only  impact 
the  five  operatora  currently  ofiering  a 
two-way  tour  of  the  Zuni  Point  Corridor. 
The  oiunber  of  operatora  affected  by  this 
proposed  requiiement  is  less  than  one- 
third  of  all  GCNP  commercial 
sightseeing  operatora.  Thus,  a 
substantial  number  of  small  operatora 
would  not  he  impacted. 

Alt  conunercial  sightseeing  operatora 
would  be  subject  to  the  recordkeeping 
requirement  costs.  The  FAA  estimates 
that  the  maximum  aimual  cost  of  this 
requirement  would  he  about  $540  pea 
aircraft.  If  an  operator  has  nine  aircraft 
(the  maximum  allowable  number  of 
aircraft  owned  to  be  considered  a  small 
entity),  that  operator's  aimual  cost 
would  be  about  $4,860,  which  is  below 
the  thresholds  for  significant  cost  for 
scheduled  and  unscheduled  operatora. 

If  a  fixed  flight-fiee  period  is  impossd, 
the  FAA  estimates  that  the  annual  cost 
of  this  requirement  would  be  about 
$34,600  ($23,800,  discounted)  in  net 
operating  revenue  loss  per  aircraft  on 
average.  Clearly,  any  operator  with  nine 
or  fewer  aircraft  would  incur  costs 
which  exceed  the  threshold  for 
significant  costs  for  unscheduled 
($4,900)  operatora,  and  any  operator 
with  from  three  to  nine  aircraft  (but  not 
2  or  1  aircraft)  would  exceed  the 


threshold  for  significant  costs  for 
scheduled  ($69,800)  operators.  Only  5  of 
the  31  operators  conducting  cwnmercial 
sightseeing  toure  of  GCNP  own  more 
than  nine  aircraft  and  would  not  be 
considered  a  small  entity.  Thus,  this 
proposed  requirement  would  have  a 
significant  economic  impact  en  a 
substantial  number  of  small  entities. 

Because  variable  flight-free  periods  or 
the  caps  discussed  in  this  notice  would 
likely  be  mora  costly  than  fixed  flight- 
bee  periods,  further  analysis  oF  the 
potential  significant  impact  of  these 
proposed  requirements  would  be 
redundant.  Comblnhig  the  costs  of  the 
reporting  requirements  with  the  costs  of 
a  fixed  flight-free  period  results  in  a  per 
sircraft  cost  of  approximately  $35,000. 
Accordingly,  the  FAA  has  determined 
that  the  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

AHematives  Considered 

After  Pub.  L.  100-91  was  enacted,  the 
NPS  and  the  FAA  attempted  through 
SFAR  No.  50-2  to  accomplish  the 
substantial  restoration  of  the  natural 
quiet. 

SFAR  No.  50-2  is  the  first  attempt  by 
the  FAA  to  regulate  airspace  lor 
environmental  and  safety  reasons  to 
such  an  extent  over  a  national  park,  and 
design  snd  implementation  of  the  SFAR 
was  a  major  accomplishment.  As  a 
result  of  the  SFAR: 

Four  flight-free  zones  cover  45 
percent  of  the  park  and  have  a  ceiling 
of  14.499  feet  msl; 

Four  flight  corridore  help  aircraft 
navigate  the  special  use  airspace  while 
avoiding  the  Oieht-free  zones: 

Approximately  29  aerial  tour  routes 
created  by  the  Las  Vegas  FSDO  allow 
commercial  tour  aircraft  access  to  55 
percent  of  SFRA  not  restricted  by  flight- 
free  zones:  and 

At  14,500  feet  msl,  the  entire  park  is 
accessible  to  overflights,  including 
general,  high  altitude  commercial,  and 
mihtary  aircraft. 

The  DOI  report  to  Congress  found 
that,  although  aircraft  sound  has  been 
significantly  reduced  for  areas  of  the 
Grand  Canyon  and  compliance  with 
SFAR  No.  50-2  has  been  excellent, 
natural  quiet  has  not  been  substantially 
restored  to  the  park.  As  a  result,  the  NPS 
and  the  FAA  have  made  extensive 
efforts  to  determine  the  best  alternative 
action  to  respond  to  the  Pub.  L.  100-91. 
The  followir\g  alternative,  outlined  in 
the  NPS  report,  describes  ways  that 
aircraft  noise  can  be  made  less 
obtrusive: 

Separation  of  visitora  and  overflights. 
Defining  certain  areas  of  the  park  for 
tour  overflights  is  likely  to  be  the  first 
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stap.  In  so  doing,  natural  quiet  under 
and  to  the  side  of  corridors  will  be 
degraded.  The  loss  of  natural  quiet  is 
the  consequence  of  accommodaling 
aircraft  overflights.  Mitigation 
opportunities  in  the  land  areas  adjacent 
to  (light  areas  or  corridors  will  be  pailc 
specific,  and  may  take  advantage  of 
natural  attenuation  opportunities. 

Exploiting  natural  attenuation.  To  the 
ejctent  that  altitudes  can  be  minimixed 
(without  going  below  reasonable 
mtnimums],  park  terrain  can  sometimes 
be  used  to  acoustically  shield  flight-free 
areas  from  aircraft  noise.  If  hills  or 
ridges  are  available,  lowering  aircraft 
altitudes  may  be  a  consideration.  By 
lowering  altitudes,  areas  directly 
beneath  flight  corridors  that  are  alnady 
impacted  will  have  impacts  intensified, 
but  if  local  terrain  features  are  present. 
land  areas  where  the  protection  of 
natural  quiet  is  important  may  be 
increased.  Breaking  the  line-of-sigbl 
between  the  visitor  and  aircraft  can 
reduce  maximum  noise  levels  by  an 
amount  that  would  otherwise  be  gained 
only  by  a  near  doubling  of  the  distance 
between  aircraft  and  the  visitor. 

In  flat  or  open  areas  where  terrain 
shielding  cannot  effectively  be  used, 
distance  (either  in  altitude  or  laterally) 
is  a  mitigation  option.  Very  large 
distance  changes  may  be  necessary  to 
achieve  natural  quiet,  however. 
Depending  on  atmospheric  and  ground 
eHisct  factors,  B-I2  decibels  of  reduction 
can  be  expected  for  every  doubling  of 
distance  between  the  visitor  and  aircraft 
at  its  closest  point  of  approach.  On  the 
average,  to  obtain  10  decibels  of 
reduction,  an  approximate  doubling  of 
the  existing  distance  between  aircraft 
and  the  nearest  visitor  would  be 
necessary.  Continuing  with  this 
assumption,  to  obtain  20  decibels  of 
reduction,  the  approximate  distance 
would  have  to  quadruple,  and  to  obtain 
30  decibels  of  reduction,  the  distance 
would  have  to  increase  by  a  foctor  of 
about  eight. 

Encouraging  noise  reduction  at  the 
source.  Another  mitigation  measutre  is 
encouraging  and  phasing  in  quieter 
aircraft,  or  retrofitting  existing  aircraft. 
Aircraft  speed,  power,  and  propeller 
pitch  ou  fixed-wing  aircraft,  and  flight 
regimes  which  eliminate  blade  slop  for 
heUcopters  are  also  effective  mitigation 
measures  to  be  taken  at  the  source  of  the 
noise.  Relationships  between  these 
variables  and  aircraft  noise  levels  will 
be  aircraft  specific,  and  may  roquire 
additional  study. 

Reducing  duration  of  noise  intrusions. 
Limiting  limes  of  day  may  be  another 
mitigntion  alternative,  but  this  measure 
may  result  in  a  greater  intensity  of  ftying 
during  other  portions  of  the  day.  This 


alternative  may  not  he  met  with 
enthusiasm  from  air  tour  operators, 
however,  since  their  investment  in 
aircraft  could  remain  unproductive  for 
periods  of  time. 

Encouraging  use  of  greater  payload 
aircraft.  Tour  aircraft  which  can  accept 
greater  numbere  of  passengere  without 
substantial  increases  in  noise  level 
emissions  may  be  an  attractive  step 
toward  mitigation  in  some 
circumstances.  With  larger  numbers  of 
people  per  flight,  and  fewer  flights,  the 
percentage  of  time  that  natural  quiet  is 
oompromised  would  be  reduced. 

Clearly,  doing  nothing  or  taking  no 
action  is  not  e  feasible  alternative.  The 
MPS  study  has  concluded  that  even  with 
compliance  with  SFAR  5fr-2.  adequate 
quiet  has  not  been  achieved,  and  will  be 
tiiither  degraded  in  the  fiitiue  if  action 
is  not  taken. 

Another  alternative  would  be  to 
accept  and  adopt  the  NFS  following 
reoomniendations  contained  in  the  IX3I 
report  to  Congress. 

Vear  1  of  tlie  NFS  recommendation 
expands  existing  flight-free  zones  from  45  to 
t2  percanl  of  tho  park.  CuilingB  of  the  SFRA 
■nd  flight-free  zones  are  raised  lo  17.999  feet 
MSL  About  half  tite  current  SFAK  50-2  tour 
routes  and  route  segments  are  eliminated. 
The  Dragon  Pliglit  Corridor  is  abolisbod,  but 
two  quiet  aircTsft  routes  (one  fur  airplanes, 
one  for  helicopteni  will  oxift  in  this  area  (the 
new  Bright  Angel  Flight-Free  Zone)  for  five 
yean.  Tlw  PoasU  Canyon  Flight  Corridor  has 
been  lealigned  and  twro-way  commercial  tour 
traffic  aliminaled  in  all  flight  con-idors.  The 
mioimum  altitude  for  ganeral  aviation 
aircraft  In  the  Tuckup  Plight  Cocridor  has 
been  lowered  from  10,500  feet  MSL  to  9.500 
feetNtSL. 

Year  S  of  the  NFS  recommendation  limits 
the  Poasil  Canyon  Flight  Ojrridor  to  quiet 
commercial  lour  aircrefL  Quiet  aifcreft  routes 
within  the  new  Bright  Angel  Plight-Free 
Zone  are  eliminated. 

Year  10  of  the  NFS  recommendation  limits 
the  Zuni  i»oint  Flight  Corridor  to  quiet 
oonunorciai  tour  aircraft 

Year  IS  of  the  NFS  recommendation  limits 
the  entire  SFKA  to  quiet  commercial  tour 
aircraft. 

The  MPS  believes  that  the  above- 
mentioned  alternative  would  essentially 
restore  quiet  to  the  park,  but  recognizes 
that  it  would  have  a  significant  impact 
on  commercial  sightseeing  operators. 
For  months,  the  IWG  considered 
modifications  lo  the  initial  NFS 
recommendations  that  would  achieve 
the  basic  objective  of  restoring  quiet  to 
the  park  while  at  the  same  time  preserve 
the  viability  of  the  commercial 
sightseeing  industry  serving  CXINP.  Both 
the  FAA  and  the  MPS  recognize  that 
commercial  sightseeing  operators 
provide  a  valuable  public  service  by 
creating  a  unique  way  lo  all  to  view  the 
Grand  Canyon  and  provide  an  effective 


means  for  elderly  and  handicapped 
individuals  to  enjov  the  park. 

The  proposed  rule  makes  progress 
toward  meeting  the  commitment  of  the 
NFS  and  FAA  In  restoring  natural  quiet 
to  Grand  Canyon  National  Park. 

Membere  of  the  IWG  carefully  worked 
out  the  proposal  while  keeping  in  mind 
(1)  The  views  expressed  at  the  Flagstaff 
public  meeting.  (2)  the  objective  of  the 
MPS  and  the  FAA  to  substantially 
restore  the  natural  quiet  of  GCNP,  (3) 
the  need  to  avoid  expandirtg  adverse 
noise  impacts  from  commercial 
sightseeing  flight  operations  for  an 
interim  period,  and  (4)  the  FAA 
objective  to  regulate  the  airspace  over 
GCNP.  Although  this  proposal  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  commercial 
sightseeing  operatore,  it  will  assure  the 
continued  viability  of  the  industry. 

blematianal  Trade  Impact  AssesamenI 

The  FAA  has  determined  that  the 
proposed  rulemaking  would  not  affect 
non-U.S.  operators  of  foreign  aircraft 
operating  outside  the  United  States  or 
U.S.  trade.  It  could  however,  have  an 
impact  on  commercial  sightseeing  at 
Ga>)P,  much  of  which  is  foreign. 

TTiB  proposed  changes  would 
effectively  reconfigure  GCNP  flight-bee 
zones  and  flight  cotridore,  reduce  the 
time  available  for  commercial 
sightseeing  tours  to  be  conducted,  and, 
in  some  cases,  prolong  the  time  a 
commercial  sightseeing  passenger 
spends  in  an  airplane  not  necessarily 
sightseeing.  To  the  extent  s  commercial 
sightseeing  lour  of  GOJP  is  perceived  to 
be  a  devaluation  in  the  current  service 
offered,  commercial  sightseeing  could 
be  impacted  concomitant  with  a 
potential  loss  of  revenue. 

The  United  States  Air  Tour 
Association  estimates  that  60  percent  of 
all  commercial  sightseeing  tourists  in 
the  United  States  are  foreign.  The  Ijis 
Vegas  FSDO,  however,  believes  this 
estimate  to  be  considerably  higher  at 
GCNP,  perhaps  as  high  as  90  percent. 
The  FAA  cannot  put  a  dollar  value  (m 
the  portion  of  the  potential  loss  in 
commercial  sightseeing  revenue 
associated  with  the  loss  of  foreign  tour 
dollara. 

Federalism  Implications 

The  regulations  herein  would  not 
have  substantial  direct  effects  on  the 
stales,  on  the  relationship  between  the 
national  government  and  the  slates,  or 
on  the  distribution  of  power  and 
respoiuiibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  1286(t, 
it  is  determined  that  this  rule  does  not 
have  sufScient  federalism  implications 
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to  warrant  the  pre[.aration  of  a 
Federalism  Assessment. 

Paperwork  Raductioa  Ad 

Section  93.317  contains  information 
collection  requirements.  As  requited  by 
the  Paperwork:  Reduction  Act  of  1995 
(44  U.S.C  3507(d)),  the  FAA  has 
submitted  a  ixtpy  of  this  section  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review. 

Collection  of  Information:  The 
information  to  be  collected  is  needed  to 
establish  accurate  informotion  on 
aircraft  operations  in  the  GCNP.  The 
information  to  be  collected  includes 
aircraft  identification  number 
(registration  number),  departure  airport, 
departure  date  and  lime,  and  route(s) 
flown.  All  information  must  be 
submitted  every  4  months.  The  aimual 
reporting  and  recordkeeping  burden  for 
this  information  is  estimated  to  average 
30  minutes  for  each  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  dats  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus  the 
total  aimual  reporting  and 
recordkeeping  burden  for  this  coUectitm 
is  estimated  to  be  60  houre. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
informsUon  collection  requirement 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affaire. 
OMB.  Room  1235,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  Federal 
Aviation  Administration.  A  copy  of  the 
comments  should  also  be  submitted  to 
the  FAA  Rules  Docket. 

In  addition  to  the  reporting 
requirement  delineated  in  section 
93.317,  the  FAA  is  also  proposing  two 
additional  reporting  requirements  in 
section  93.316(b).  Section  93.316(b)(2) 
would  require  that  operators  file  a 
report  with  the  FAA  Flight  Standards 
District  Office  certifying  that  it  was 
operating  commercial  sightseeing 
operations  in  the  park  during  1995  and 
1996  and  the  number  of  operations  it 
conducted  each  month  during  the 
period  from  August  1, 1995,  through 
July  31, 1996.  Additionally,  section 
93.316(b)(3)  would  require  that  each 
operator  conducting  commercial 
sightseeing  operations  in  the  park 
would  file  a  monthly  report  certifying 
the  number  of  commercial  sightseeing 
operetions  conducted  in  that  month  and 
whether  that  number  exceeded  the 
operator's  monthly  operations 
allocation. 

The  additional  paper  burden 
associated  with  the  requirements  of 
section  93.316(b)  (2)  and  (3)  shall  be 


submitted  to  the  Office  of  Maiuigement 
and  Budget  for  review.  Those  wishing  to 
comment  on  this  additional  reporting 
requirement  should  also  send  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Room  1235, 
New  Executive  Office  Building. 
Washington,  DC  20503;  Attention:  Desk 
Officer  for  Federal  Aviation 
Administration.  A  copy  of  the 
comments  should  also  be  submitted  to 
the  FAA  Rules  Docket. 

The  FAA  is  requesting  comments 
from  the  public  to  establish  accurate 
information  on  GCNP  overflights  for 
noise  and  safety  management  purposes, 
validate  FAA  and  NFS  noise  models  for 
use  in  mitigation  studies,  determine 
with  precision  when  and  wb^re  noise 
mitigation  is  required,  and  provide  the 
basis  for  a  more  flexible  and  adaptable 
noise  management  syslem. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  NPRM  between  30  and 
60  days  after  publication  in  the  Federal 
Register.  Therefore,  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  NPRM. 

Conclusion 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this  proposed 
rule  is  a  significant  regulatory  action 
under  Executive  Order  12B66.  In 
addition,  the  FAA  certifies  that  this 
proposal  could  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Thi.^  proposed  rule  is 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures. 

Other  Actions 

Since  the  formation  of  the  IWG,  the 
FAA  and  NFS  have  been  working 
closely  to  identify  and  deal  with  the 
impacts  of  aviation  on  GCNP,  and  the 
two  agencies  will  continue  to  identify 
and  pursue  effective  solutions.  In  this 
spirit  of  cooperation,  the  agencies  plan 
to  take  the  following  nonregulatory  and 
regulatory  actions  lo  achieve  the 
substantial  restoration  of  natural  quiet 
in  GCNP. 

Park  Air  Operations 

GCNP  has  one  of  the  most  strictly 
regulated  aviation  programs  within  the 
NFS  and  the  Department  of  Interior.  The 
park  limits  use  of  its  contracted  aircraft 
to  activities  involving  life  or  health- 
threatening  emergencies,  administration 
and/or  protection  of  resources,  and  for 
individually  approved  special  purpose 


missions.  Each  flight  request  is 
reviewed  to  ensure  that  It  is  the  most 
efficient,  economical,  and  effective 
method  of  performing  the  required  task 
consistent  with  NFS  and  GCNP  goals. 
These  goals  include  the  protection  of 
naturalquiet  and  experience,  as 
reinforced  by  the  perk's  recently 
approved  General  Management  Flan.  At 
the  earliest  possible  dale,  consistent 
with  contractiitg  requirements  and 
budgstaiy  ranstraints,  GCNP  would 
convert  to  the  quietest  aircraft  available 
that  would  also  meet  mission 
requirements. 

Development  of  a  Comprehentive  Noite 
Management  Pian 

NFS  modeling  has  suggested  that  the 
conversion  of  the  commercial 
sightseeing  aircraft  fleet  operating  in  the 
SFRA  to  the  best  available  (quiet) 
technology  would  allow  for  growth  of 
commercial  sightseeing  operations 
while  providing  for  substantial 
restoration  of  natural  quiet  mandated  by 
Pub.  L.  lOO-ai.  Accordingly,  a 
comprehensive  noise  mitigation  plan 
would  be  jointiy  developed  to  provide 
a  long-term  solution.  It  would  address 
the  best  available  technology,  a 
monitoring  program  for  noise  and 
operations,  provision  of  appropriate 
incentives  for  investing  in  quieter 
aircraft,  appropriate  treotment  for 
commercial  sightseeing  operatore  that 
have  already  made  such  investments, 
and  a  more  adaptive  management 
system.  The  plan  would  be  completed 
and  implemented  in  time  to  replace  the 
temporary  noise  management 
mechanism  defined  in  section 
93.316(a)(2).  For  the  purpose  of 
developing  a  flexible  and  adaptive 
approach  to  noise  mitigation  and 
management,  the  following  actions 
would  betaken: 

(a)  Development  of  aircraft  operations 
and  noise  database  The  two  agencies 
would  develop  and  analyze  a  database 
on  the  volume  and  frequency  of 
operations  in  the  SFRA,  the  time  of  day 
of  operations,  the  routes  used,  the 
aircraft  types  used,  and  the  amoiml  of 
noise  generated.  The  proposed  reporting 
requirement  would  be  used  in 
developing  this  database.  The  two 
ageruues  would  jointly  investigate 
approaches  to  monitoring  noise  and 
operations  in  the  SFRA  and  designate 
an  acceptable  protocol  for  use  in 
connection  with  the  development  of  the 
plan.  Options  may  include  installation 
of  noise  monitoring  equipment,  similar 
to  that  used  at  airports,  at  the  entrances 
or  exits  for  the  flight  corridors,  and  al 
other  locations  as  deemed  necessary. 

(b)  Validation  and  use  of  noise 
models.  Information  from  the  database 


40138  Federal  Ra^wter  /  Vol.  61,  N&  14a  /  Wednesday.  July  31.  1996  /  Propoaad  Rums 


established  in  (o),  along  with  S«M 
roeasuremenU  and  other  analyses  would 
be  used  to  validate  FAA  and  NFS  noise 
impact  modellQg  toi  the  SFRA.  The 
validated  modele  would  tJien  be  used  to 
explore  and  develop  noise  mitigation 
measures. 

(c)  Development  and  implementation 
of  noise  management  plan.  Approaches 
for  reducing  aircmft  noise  that  consider 
both  the  noise  emission  level  of  aircraft 
and  the  number  of  operations  would  be 
reviewed  and  evaluated  for 
development  of  an  aircraft  noise 
management  plan.  The  plan  wonld  be 
developed  and  proposed  for 
implementation  in  time  to  replace  the 
temporary  noise  management 
medhanism  defined  in  S  93.316(a)(2). 
The  plan  would  address  a  number  df 
bctors.  inchidiag  the  uUIiation  of 
quieter  aircraft  in  the  SFKA,  appropriate 
incentive*  for  li> vestment  in  quieter 
aircraft,  treatment  of  quieter  aircraft  that 
currently  operate  In  the  SFKA. 
Approaches  that  would  be  couidered  in 
developing  the  plan  would  include,  but 
would  not  be  limited  to,  noise  budgets, 
a  freeae  on  the  existing  fleet  combined 
with  restrictive  single  event  levels  besed 
on  aircraft  noise  certification  criteria, 
further  closure  of  corridors,  and  noise 
slots. 

Before  implementing  any  noise 
management  plan,  the  PAA  would  seek 
public  paiticipation/commenL 

List  of  Sofajecii 

UCFHPOTtQl 

Aircraft,  Airmen,  Air  traffic  control. 
Aviation  safety,  Noise  (.ontrol. 
Reporting  and  recordlceeping 
rsquiremenls. 

14  CFR  Part  93 

Air  traffic  control  Airp«irt8, 
Navigetion  (Air),  Reporting  and 
recordkeeping  requirements. 

14  era  Part  12} 

Aircraft,  Airmen,  Aviation  nfaty, 
darter  flij^ts,  Sef^,  Trensportatian. 

14  CFR  Part  13S 

Air  taxis,  Aimaft,  Airmen,  Aviation 
safety. 

Tile  Propoaed  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  91, 93, 
121,  and  135  as  follows: 

PART  91— OENCRAL  OPERATMG  AND 
FUQHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows; 


AallMriljr:  4»  U.S.C  106(g).  *m03. 40113, 
401M.  4<1(»1 ,  441 11 ,  44701 ,  44709,  44711 . 
44712.  4471S.  44716.  44717.  44722,  46306. 
46315.  46316.  46502.  46504.  46506-46507. 
47122.  47506. 47528-47531. 

8FAR  NO.  eo-a  pcHovaq 

2.  In  peita  91, 121,  and  135,  Special 
Federal  Aviation  Regulation  No.  50-2, 
the  text  of  which  appears  at  the 
beginning  of  part  91,  is  removed. 

PART  »S— SPECIAL  AIR  TRAFFIC 
RULES  AND  AVIPORT  TRAFFIC 
PATTERNS 

3.  The  authority  dtaUon  for  part  93 
continues  to  reed  as  follows: 

AlAartry  48  U.S.C  106(g),  40103, 40106, 
40109.  40113,  44S02,  44S14. 44701, 44719. 
46301. 

4.  In  pert  93,  subpeit  U  is  added  to 
read  as  follows: 

aubpart  lf-«pecM  nv<l  IMae  In  The 

Sac 

93.301    AppUcabitity. 

93.303    Dafinitioos. 

93.306  Fliflbt-free  mom  mad  flight 
coiridon. 

93.307  Minimum  flight  altitudes. 
93.309  General  oporating  prooaduias. 
93.311  Minimum  tSTrain  cloaranca. 
93.313  Cooimuiucatioos. 

93.315    Comm«rcialsightaBeiag  flight 


93.316  Umltattooa  on  commercial 
sighCMvlBg  oparatiofUL 

93.317  Gannnardal  sightaaeimg  flight 
reporting  r 


Subpwt  U-SpMW  FHgM  RulM  m  the 
VteMty  ol  Onnd  Canyon  NaUonal 
Pmk,AZ 

This  subpart  prescribes  special 
operating  rules  for  all  persons  operating 
aircraft  in  the  following  airspace, 
designatsd  as  the  Grand  Canyon 
National  Park  Special  FUght  Rules  Atee: 
That  airspace  extending  upward  from 
the  surdce  up  to  but  not  including 
18,000  feet  MSL  within  an  area  bounded 
by  a  line  beginning  at  Lat.  35*55'2S''N., 
Long.  112°04'36"  W.;  east  to  Lat. 
35'5S'38"  N..  Long.  lll''42'12"  W.; 
north  to  LaL  36*16'47"  N.,  Ij)ng. 
111*42'17"  W.;  to  LaL  36*24'49"  N.. 
Long.  111*47'45''  W.;  to  Ut  3e'52'23" 
N..  Long.  111*33'10"  W.:  west-northwest 
to  LaL  38*53^7''N.,  Long.  111*38'29" 
W.;  southwest  to  LaL  36°35'a2"  N., 
Long.  lll-53'28"  W.:  to  UL  36*21 '04" 
N.,  Long.  IIZ-OCI/"  W.;  west-northwest 
to  UL  Se'aO'BO"  N..  Long.  112"35'59" 
W.;  southwest  to  Lat.  36°24'46"  N.. 
Long.  112°51'10"  W.;  thence  west  along 
the  boundary  of  Grand  Canyon  National 
Park  (GCNP)  to  LaL  36*14'oe"  N.,  Lcmg. 


113«10'07''  W.:  west-southwest  to  LaL 
36*09'50"  N..  Long.  114T)1'53"  W.; 
southeast  to  Lat.  36*oe'24"  N.,  Long. 
113°58'46"  W.;  thence  south  along  the 
boundary  of  GCNP  to  Lat.  36°00'23''  N., 
Long.  113*54'11"  W.;  northeast  to  Lat. 
36^2'14''  N.;  Long.  IIS'SCIS"  W.:  to 
LaL  36'02'16"  N.,  Long.  113'48'08"  W.: 
thance  southeast  along  the  boundary  of 
GCNP  (the  historic  hi^-water  mark  on 
the  aouthwest  shore  of  the  Colorado 
River)  to  Ut.  SS'Sa-Og"  N.,  Long. 
113*4S'04"  W.:  southwest  to  LaL 
35*54'48"  N..  Long.  113*50*24"  W.; 
southeast  to  Ut.  35°41'30"  N..  Long. 
113*35'50"  W..  thence  clockwise  via  the 
4.2-nautical  mile  radius  of  the  Peach 
Springs  VORTAC  to  Ut.  35*39'05"  N., 
Long.  113*27'06"  W.;  northeast  to  LaL 
113n0'58"  N..  Long.  113*10'57'  W.: 
north  to  UL  3S*57'51"N..  Long. 
llS'll'Oe"  W..  east  to  Ut.  35°57'47"  N.. 
Long.  112*14'32"W.:  thence  clockwise 
via  the  4.3-nauUcal  mile  radius  of  the 
Grand  Onyon  National  Park  Airport 
airport  refatence  point  (LaL  35°57'08" 
N..  Long.  112*08'49"  W.)  to  the  point  of 
origin. 


(•un 

For  the  purposes  of  this  subpart: 

(a)  Flight  Slandardt  District  Office 
means  tba  FAA  Flight  Standards  District 
Office  with  jurisdiction  for  die 
gBograpbical  area  containing  the  Grand 
Canyon. 

(b)  Pork  means  grand  Canyon 
NaUonal  Park. 

(c)  Special  Flight  RuJea  Area  means 
the  Grand  Canyon  National  Park  Special 
Flight  Rules  Area. 

tnMS    FlgM4reei 


Except  in  an  emergency  or  if 
otherwise  necessary  for  safoty  of  flight, 
or  unless  othen^se  authorized  by  the 
Flight  Standards  I>istrict  Oflice  for  a 
purpose  listed  in  $  93.309,  nc  person 
may  operate  an  aircraft  iielow  14,500 
feet  MSL  in  the  Special  Flight  Rules 
Area  within  the  following  flight-free 


(a)  Marble  Canyon  Flight-free  Zone. 
The  Marble  Canyon  Fli^t-free  2!ooe 
contains  two  corridors:  the  Navajo 
Bridge  Corridor  and  th;  North  Cansron 
Corridor.  These  two  corridore  separate 
the  Qight-fiee  zone  into  three  areas. 
These  three  areas  are  described  as 
follows: 

(1 )  MaiUe  Canyon  Flight-free  Zone 
(north  portion).  Within  an  area  bounded 
by  a  line  beginning  at  Ut.  36°49'51"  N., 
Long.  111*37'20"  W.:  thence  north  along 
liie  boundary  of  Grand  Canyon  NaUonal 
Park  (GCNP)  to  UL  36°49'53"  N.,  Long. 
111*37'23"  W.;  to  the  point  of  origin:  but 
not  including  the  airapaoe  at  and  above 
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8.500  feel  MSL  within  1  nautical  mile 
of  the  southern  boundary  of  this  area. 
The  corridor  to  the  south  of  this  area  is 
designated  the  "Navajo  Bridge 
Corridor."  This  corridor  is  2  nautical 
miles  wide  for  commercial  sightseeing 
flights  and  4  nautical  miles  wide  for 
transient  and  general  aviation 
operations. 

(2)  Marble  Canyon  Flight-free  Zone 
(central  portion).  Within  an  area 
bounded  by  a  line  beginning  at  Ut. 
36°35'55"N.,  Long:  111*45'25"  W.; 

.  thence  north  along  the  GCNP  boundary 
to  UL  36°47'53"  N.,  Long.  111*38'27" 
W.:  to  UL  36°48'01"  N..  Long. 
111*38'49"  W.;  Uience  soutii  along  tile 
GCNP  boundary  to  UL  36*36'41"  N.. 
Long.  lll°47'42"W.:tothepointof 
origin;  but  not  including  the  airepace  at 
and  above  8.500  feet  MSL  within  1 
nautical  mile  of  the  northern  and 
southern  boundaries  of  this  area.  The 
corridor  to  the  north  is  designated  the 
"Navojo  Bridge  Corridor"  and  the 
corridor  to  the  south  is  designated  the 
"North  Canyon  Corridor."  These 
corridore  are  2  nautical  miles  wide  for 
commercial  sightseeing  flights  and  4 
nautical  miles  wide  for  transient  and 
general  aviation  operations. 

(3)  Marble  Canyon  Fligfit-free  Zone 
(southern  portion).  Within  an  area 
bounded  by  a  line  beginning  at  UL 
36°16'26"  N..  Long.  lll'"49'21"  W.; 
thence  north  along  the  GCNP  boundary 
to  UL  36°34'10"  N.,  Long.  lllMril" 
W.;  to  Ut.  3e*34'38"  N.,  Long. 
111°4B'34"  W.:  thence  south  slong  the 
GCNP  boundary  to  Ut.  36"19'03"  N.. 
Long.  111*55'42"  W.;  to  UL  36*14'24" 
N.,  Long.  111*52'07"  W.;  to  Uie  point  of 
origin;  but  not  including  the  airepace  at 
and  above  8,500  Ceel  MSL  within  1 
nautical  mile  of  the  northern  boundary 
of  this  area;  and  not  including  the 
airepace  at  and  above  10,500  feet  MSL 
within  1  nautical  mile  of  the  southern 
boundary  of  this  area.  The  corridor  to 
the  north  is  designated  the  "North 
Canyon  Corridor".  The  corridor  to  the 
southeast,  between  this  flight-free  zone 
and  the  Desert  View  Flight-free  Zone,  is 
designated  the  "Zuni  Point  Northeast 
Corridor."  The  corridor  to  the 
southwest,  between  the  southern 
portion  of  the  Marble  Canyon  Flight-free 
Zone  and  the  Bright  Angel  Flight-free 
Zone,  is  designated  the  "Zuni  Point 
Northwest  Corridor."  These  corridore 
are  2  nautical  miles  wide  for 
commercial  sightseeing  flights  and  4 
nautical  miles  wide  for  transient  and 
general  aviation  operations. 

(b)  Desert  ViewFlight-ftee Zone. 
Within  an  area  bounded  by  a  line 
beginning  at  Ut.  35*59'58"  N..  Long. 
111*52'47"  W.;  thence  east  and  north 
along  the  GCNP  boundary  to  Ut. 


38*14'05"N..  Long.  111°48'34"  W.; 
southwest  to  Ut.  36*12'06"  N..  Long. 
111*S1'14"  W.;  to  die  point  of  origin;  but 
not  including  the  airepace  at  and  above 
10.500  feet  MSL  within  1  nautical  mile 
of  the  northern  aiid  western  boundaries 
of  the  zone.  The  corridor  to  the  north, 
between  this  flight-free  zone  and  the 
Marble  Canyon  FUght-free  Zone,  is 
designated  the  "Zuni  Point  Northeast 
Corridor."  The  corridor  to  the  west, 
between  the  Desert  View  and  Bright 
Angel  Flight-free  Zones,  is  designated 
the  "Zuni  Point  South  Corridor."  These 
corridore  are  2  nautical  miles  wide  for 
commercial  sightseeing  flights  and  4 
nautical  miles  wide  for  transient  and 
general  aviation  operations. 

(c)  Bright  Angel  Flight-free  Zone. 
Within  an  area  bounded  by  a  Une 
beginning  at  Ut.  3S*58'39"  N.,  Long. 
111*55'43"  W.;  north  to  UL  36*12'41" 
N.,  Long.  111*53'54"  W.;  northwest  to 
UL  36"18'18"  N..  Long.  111*58'1S"  W.; 
thence  west  along  the  GCNP  boundary 
to  UL  36*20'11"  N..  Long.  112*06'25" 
W.;  south-souUiwest  to  UL  36*09*31" 
N..  Long.  112ni'lS"  W.:  to  UL 
36*04'16"  N..  Long.  112°17'20"  W.; 
thence  southeast  along  the  (XNP 
boundary  to  Ut.  38°01'ie"  N..  Long. 
112'11'39"  W.;  tiience  clockwise  via  tiie 
4.3-nauUcal  mile  radius  of  the  Grand 
Canyon  National  Park  Airport  reference 
point  (Ul.  35''57'08"  N..  Long. 
112'08'49"  W.)  to  Ul.  3S*59'30"  N.. 
Long.  112*04'41"  W.;  thence  east  along 
the  GCNP  boundary  to  the  point  of 
origin;  but  not  including  the  airepace  at 
and  above  10,500  feet  MSL  within  1 
nautical  mile  of  the  eastern  boundary  or 
the  airepace  at  and  above  10,S(X)  feet 
MSL  within  2  nautical  miles  of  the 
northwestern  boundary.  The  corridor  to 
the  east,  between  this  flight-free  zone 
and  the  Desert  View  Flight-fiee  Zone,  is 
designated  the  "Zuni  Point  South 
Corridor."  The  corridor  to  tfie  northeast, 
between  the  Bright  Angel  and  Marble 
(Canyon  Flight-hee  Zones,  is  designated 
the  "Zuni  Point  Northwest  Corridor." 
The  corridor  to  the  west,  between  the 
Bright  Angel  and  Toroweap/Shinumo 
Fli^t-free  Zones,  is  designated  the 
"Dragon  Corridor."  These  corridore  are 
2  nauiiual  miles  wide  for  commercial 
sightseeing  flights  and  4  nautical  miles 
wide  for  transient  and^neral  aviation 
operations. 

(d)  Toroweap/Shinumo  Flight-free 
Zone.  Within  an  area  bounded  by  a  line 
beginning  at  Ut.  36°05'44"  N..  Long. 
112*19'27"  W.;  north-northeast  to  Ut. 
36*10'49"N..  Long.  112*3'19"  W.:  to  UL 
36*02"  N..  Long.  112*08'47"  W.;  thence 
west  along  the  GCNP  boundary  to  UL 
36*10'58"N..  Long.  113°08'35"  W.; 
soutii  to  Ut.  36°10'12"  N.,  Long. 
113*08'34"  W.:  thence  northeast  along 


the  park  boundary  (the  historic  high- 
water  mark  on  the  southeast  shore  of  the 
Colorado  River)  to  Ul.  36"12'05"  N., 
Long.  113*04'27"  W.;  thence  counter- 
clockwise via  the  1.5-nautical  mile 
radius  of  the  Toroweap  Overlook  (Lat. 
36*1 2'S5"  N..  Long.  113"03'25"  W  )  to 
Ul.  36*13'31"  N..  Long.  113*02'21"  W.: 
thence  in  an  easterly  direction  along  the 
park  boundary  to  the  point  of  origin;  but 
not  including  the  following  airspace 
designated  as  the  "Tuckup  Corridor":  at 
or  above  10.500  feet  MSL  within  2 
nautical  miles  either  side  of  a  line 
extending  between  Ut.  36°24'42"  N., 
Long.  112"48'47"  W.  and  UL  36*14'17" 
N.,  Long.  112'48'31"  W. 

(e)  Sanup  Flight-firee  Zone.  Within  an 
area  bounded  by  a  line  beginning  at  Ut. 
36*04'39"  N.,  Long.  113°19'36"  W.;  west 
to  UL  36*08'11"  N..  Long.  1J3*50'11" 
W.:  west  to  Ut.  36°08'11"  N.,  Long. 
113*54'17"W.;  soutiieast  to  UL 
36*00'07"  N..  Long.  113'42'58"  W.; 
southeast  to  UL  3S°59'37"  N.,  Long. 
113*42'47"  W.;  to  Ut.  35*59'20"  N.. 
Long.  113°42'60"  W.;  to  Ul.  3S*58'40" 
N.,  Long.  113*43'58"  W.;  southeast  to 
Ul.  35*50*16"  N..  Long.  113*37*13"  W.; 
thence  along  the  park  boundary  (the 
historic  high-water  mark  on  the  south 
and  east  shore  of  the  Colorado  River)  to 
the  point  of  origin. 


|«aJ07    MMmuffllUgMt 

Except  in  an  emergency,  or  if 
otherwise  necessary  for  safety  of  flight, 
or  unless  otherwise  authorized  by  the 
Flight  Standards  District  Office  for  a 
purpose  listed  in  §93.309.  no  person 
may  operate  an  aircraft  in  the  Special 
Flight  Rules  Area  at  an  attitude  lower 
than  the  following: 

(a)  Minimum  sector  altitudes.  (1) 
Commercial  sightseeing  flights,  (i)  North 
Canyon  Sector.  Less  Ferry  to  North 
Canyon:  5.000  feet  MSL 

(ii)  Marble  Canyon  Sector.  North 
Canyon  to  Boundary  Ridge:  6.000  {set 
MSL. 

(iii)  Supai  Sector.  Boundary  Ridge  to 
Supai  Point:  7.500  feet  MSL. 

(iv)  Diamond  Creed  Sector  Supai 
Point  to  Diamond  Creek:  6.500  feet 
MSU 

(v)  Pearce  Ferry  Sector.  Diamond 
Creek  to  the  Grand  Wash  CliKi:  5000 
CntMSL. 

(2)  Transient  and  general  aviation 
operations,  (i)  North  Canyon  Sector 
Loot  Ferry  to  North  Canyon:  8.500  feet 
MSL. 

(ii)  Marble  Canyon  Sector  North 
Canyon  to  Boundary  Ridge:  8,500  feet 
MSL 

(iii)  Sapoi  Sector.  Boundary  Ridge  to 
Supai  Point:  10,000  feel  MSL. 
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(iv)  Diamond  Creek  Sector.  Supai 
Point  to  Diamond  Craed:  94X10  fset 
MSL 

(v)  Pearce  Perry  Sector.  Diamimd 
Creek  to  the  Grand  Wash  CUOs:  8,(X)0 
feetMSU 

(b)  Minimum  corridor  altitudes.  (1) 
Conunercial  sightseeing  flights,  (i) 
Navajo  Bridge  Corridor,  S.CWO  feat  MSL. 

(ii)  North  Canyon  Corridor.  5,000  feet 
MSU 

(iii)  Zuni  Point  Corridors.  7,500  feel 
MSL. 

(iv)  Dragon  Corridor  7,500  feet  MSL. 

(2)  Transient  and  general  aviation 
operations,  (i)  Abvo/o  Bridge  Corridor. 
8.500  feet  MSL. 

(ii)  North  Canyon  Corridor.  8,500  bet 
MSL. 

(iii)  Zuni  Point  Corridors.  10,500  bet 
MSL. 

(iv)  Dragon  Corridor.  10,500  feet  MSL. 

(v)  Tuckup  Corridor.  10,500  feat  MSU 

IM.3M    Qanaral  oparaUng  pnxMduraa. 
Except  in  an  emeigency,  no  person 
may  operate  an  airciafi  in  the  Special 
Flight  Rules  Area  unless  the  operation 
is  conducted  in  accordance  with  the 
following  procedures 

NotR  Tbo  (bllowing  pcocedulM  do  not 
reliavs  tba  pilot  ban  ne.«iid.«vaid 
responsibility  or  campliance  with  tba 
rotnimum  safe  altitude  raquiranieiits 
tpedfiad  in  14  CFR  91.119. 

(a)  Unless  necessary  to  maintain  a  safe 
distance  from  other  ainaafl  or  terrain 
remain  clear  of  the  fligbt-bee  zones 
described  in  $  93.305; 

(b)  Unless  necessary  to  maintain  a 
safe  distance  from  other  aircraft  or 
terrain,  proceed  through  the  flight 
corridors  described  in  §  93.305  at  the 
following  altitudes  unless  otherwrise 
authorized  in  writing  by  the  Flight 
Standards  [hstrict  Office: 

(1)  Navajo  Bridge  and  North  Canyon 
Corridors,  (i)  Easibound.  9,500, 11^00, 
or  13,500  feet  MSL. 

(ii)  Westbound.  8.500, 10400.  or 
12,500  feet  MSL. 

(2)  Zuni  Point  Northeast,  Zuni  Point 
South,  Dragon,  and  Tuckup  Corridors. 
(i)  Northbound.  11,500  or  13,500  ieet 
MSL. 

(ii)  Southbound.  10,500  or  12400  feel 
MSL. 

(3)  Zuni  Point  Northwest  Corridor,  (i) 
Northbound.  10,500  or  12,500  feet  MSL. 

(ii)  Sout/ibound.  11,500  or  13,500  (set 
MSL. 

(c)  For  operation  in  the  flight-bee 
zones  described  in  §  93.305,  or  flight 
below  the  altitudes  listed  in  %  93.307,  is 
authorized  in  writing  by  the  Flight 
Standards  District  Office  and  is 
conducted  in  compliance  with  the 
conditions^ contained  in  that 
authorization.  Normally  authorization 


will  be  granted  for  operation  in  the  areas 
described  in  $  93.305  or  below  the 
altitudes  listed  in  §  93.307  only  for 
operations  of  airoait  necessary  for  law 
enforcement,  firefighting,  emergency 
medical  treatment/evaciiation  of 
persons  in  the  vicinity  of  the  Park;  for 
support  of  Park  mainteiumce  or 
activities;  or  for  aerial  access  to  and 
maintenance  of  other  property  located 
within  the  Special  Flight  Rules  Area. 
Authorization  may  be  issued  on  a 
continuing  basis; 

(d)  Is  conducted  in  accordance  with  a 
spedSc  authorization  to  operate  in  that 
airspace  inoorparated  in  the  operator's 
operations  qwdfications  and  approved 
by  the  Flight  Standards  District  Office  in 
accordance  with  the  provisioas  of  this 
subpart; 

(e)  Is  a  seerch  and  rescue  mission 
directed  by  tlie  U.S.  Air  Fcnt»  Rescue 
Coordinatioa  Outer; 

(f)  Is  conducted  within  3  nautical 
miles  of  Grand  Onyon  Bar  Ten  Airstrip, 
Pearce  Feny  Airstrip,  Cliff  Dwellers 
Airstrip,  or  Marble  Canyon  Airstrip  at 
an  altitude  less  than  3,000  feet  above 
airport  elevation,  for  the  purpose  of 
landing  at  or  taking  off  from  that 
bcility;or 

(s)  Is  conducted  under  an  instnunent 
fli^t  rules  (IFR)  clearance  and  the  pilot 
is  acting  in  acandanos  with  ATC 
instrucUons.  An  IFR  flight  plan  may  not 
be  filed  on  a  route  or  at  an  altitude  that 
would  require  operatioa  in  an  area 
described  in  $93,305. 

193,311    MMiiifi  Isrratn  iii»  alios, 

Except  in  an  emergency,  when 
necessary  for  takeoff  or  landing,  or 
unless  otherwise  authorized  by  the 
Flight  Standards  District  Office  for  a 
purpose  listed  in  $93,309(0),  no  person 
may  operate  an  aircraft  within  5()0  feet 
of  any  terrain  or  structure  located 
between  the  north  and  south  rims  of  the 
Grand  C^yon. 

Except  when  in  contact  with  the 
Grand  Canyon  Natioiul  Park  Airport 
'  Traffic  Control  Tower  during  arrival  or 
departure  or  on  a  search  and  rescue 
mission  directed  by  the  U.S.  Air  Force 
Rescue  Omrdination  Center,  no  parson 
may  operate  an  aircraft  in  the  Special 
Fli^t  Rules  Area  unless  he  monitors 
the  appropriate  frequency  continuously 
while  in  that  airspace. 

$  83,31e    OonMHrcHi  aigiilBSSlfi0  tv^pH 


during  any  portion  of  the  flight  are 
governed  by  the  provisions  of  part  119, 
SFAR  38-2  of  parts  121  and  135  of  this 
chapter,  part  121,  and  part  135  of  this 
chapter,  as  applicable. 

(b)  No  person  holding  or  required  to 
hold  an  air  carrier  ceitiflcate  or  an 
operating  certificate  imder  SFAR  No. 
38-2  or  part  119  of  this  chapter  may 
operate  an  aircraft  having  a  passengei^ 
seat  configuration  of  30  or  fewer  seats, 
excluding  each  crewmember  seat,  and  a 
payload  capacity  of  7,500  or  less 
pounds,  in  the  Special  FUght  Rules  Area 
except  as  authorized  by  the  applicable 
operations  specifications. 

f  93.319    UniiMlona  on  Conmisfclal 


(a)  Non-stop  sightseeing  flights  that 
begin  and  end  at  the  same  airport,  are 
conducted  within  a  25-statute-mile 
radius  of  that  airport,  and  operate  in  or 
through  the  Special  Flight  Rules  Area 


(a)  (1)  Unless  otherwise  authorized  by 
the  Fli^t  Standards  District  Office,  no 
person  shall  conduct  commercial 
sightseeing  operations  during  the 
following  fixed  flight-free  periods: 

(i)  Summer  seeson  (May  1-September 
30)— 6  p.m.  to  8  a.m.  daily;  and 

(ii)  Winter  season  (October  l-April 
30)— 5  p.m.  to  9  a.m.  daily;  and 

(2)  The  Administrator  may  restrit:t 
commercial  sightseeing  operations  to 
the  following  variable  fli^t-bee  periods 
(As  discussed  in  the  preamble,  this 
criteria  used  to  apply  the  varisbfe  flight- 
free  restrictions  would  be  dissemiiuted 
for  public  review  and  comment): 

(i)  Dragon  Corridai^-2  p.m.  to  10  a.m.; 
and 

(ii)  All  other  routes— 4  p.m.  to  9  a.m.; 
and/or 

(b)  (1)  Except  in  an  emergency,  or  if 
otherwise  necessary  for  safety  of  ffight, 
or  unless  otherwise  authorized  by  the 
Flight  Standards  District  Office  for  a 
purpose  listed  in  93.309,  each  operator 
is  authorized  to  conduct  only  the  same 
number  of  monthly  operations  in  any 
month  during  1997  and  1998  as  wen 
performed  during  the  corresponding 
months  in  the  baseline  period  from 
August  1, 1995  to  July  31, 1996. 

(2)  In  order  to  establish  a  baseline  for 
monthly  operations  during  the  interim 
moratorium,  each  operator  shall  certify 
to  the  FAA  Flight  Standards  District 
Office: 

(i)  that  it  was  operating  sigjitseeing 
toun  in  Grand  Canyon  National  Park  In 
1995  and  1996.  and 

(ii)  the  number  of  (»>eratioiis  it 
conducted  each  month  during  the 
period  of  August  1, 1995.  through  July 
31, 1996  ("monthly  allocation"). 

(3)(i)  Each  operator  shall  file  a  report 
within  10  days  of  the  end  of  each  month 
certifying 

(A)  the  number  of  operations 
conducted  within  the  Park  during  the 
previous  month;  and 
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(B)  that  the  number  of  operations  did 
not  exceed  the  operator's  monthly 
allocation. 

(ii)  This  report  shall  be  filed  with  the 
FAA  Flight  Standards  District  Office..  As 
an  alternative,  the  operator  may  include 
its  report  along  with  the  fees  submitted 
to  the  National  Park  Service  in 
compliance  with  the  Budget 
Reconciliation  Act  of  1993.  The 
National  Park  Service  will  forward  the 
report  to  the  FAA  Flight  Standards 
District  Office. 

(4)  If  an  operator  desires  to  reduce  or 
terminate  commercial  sightseeing 
operations  in  the  Park,  it  shall  surrender 
to  the  FAA  Flight  Standards  District 
Office  any  portion  of  its  monthly 
allocation  mat  it  does  not  intend  to  use. 
No  monthly  allocation  may  be 
transferred  by  gift,  sale,or  otherwise  to 
any  person. 

(5)  If  the  FAA  and  the  NFS  determine 
that  there  are  unused  monthly 
allocations  tmder  the  baseline  for 
monthly  operations,  the  FAA  may  make 
available  such  monthly  allocations  to 
new  or  existing  commercial  sightseeing 
operatore.  In  the  event  there  is  more 
than  one  operator  applying  for  such 
monthly  allocations,  a  preference  will 
be  granted  to  the  operator  which  wiU 


utilize  the  quietest  commercially 
available  new  or  retrofitted  aircraft 
among  all  of  the  applicants. 

(6)  No  operator  shall  have  any 
property  right  in  its  monthly  allocation. 
No  operator  shall  have  any  right  to 
compensation  in  the  event  such 
monthly  allocation  is  surrendered. 

(93^317    Commsfciai  siBhtsaeing  WgM 
reporting  ra<|ulrsiiisfils. 

Each  certificate  holder  conducting 
commercial  sightseeing  flights  within 
the  Special  Flight  Rules  Area  sbaU 
submit  in  writing,  within  30  days  after 
April  30,  August  31,  and  December  31, 
of  each  year,  to  the  Flight  Standards 
District  Office  the  following  information 
for  each  operation  within  the  Special 
Flight  Rules  Area  for  the  prior  4-m(mth 
period: 

(a)  Identification  number  (registration 
number)  of  each  ainaaft; 

(b)  Departure  airport; 

(c)  Departure  date  and  time;  and 

(d)  Route(s)  flown. 

PART  121— OPERATMO 
REQUIREMENTS:  DOMESTIC,  FLAO, 
AND  SUPPLEMENTAL  OPERATIONS 

5.  The  authority  citation  for  part  121 
continues  to  read  as  foUows: 


Aiilhariljr:  49  U.S.C  106(g).  40113. 40119. 
44101,  44701-44702,  4470S,  44709-44711, 
44713,  44716-44717.  44722. 44901, 44903- 
44904,  44912,46105. 

PART  ia6-OPERAimO 
REQUWaSMBITS:  COMMUTER  AND 
ON  DEMAND  OPERATIONS 

6.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Aulherily:  49  U.S.C  106(gl,  40113, 44701- 
44702, 4470S,  44709,  44711-44713. 4471S- 
44717.  44722. 

Issued  in  Wasbingtoo,  OCon  July  26, 1996. 
|aB  Giiffioi, 

Program  Director  for  Air  Traffic  Ainpoca 
Manogexnent. 

HttK  Tbis  Appendix  will  not  appear  In  the 
Code  of  Federal  Regulationt. 

Appendix— Special  Flight  Kales  fai  the 
Viciaily  ofGnnd  Canyon  National 
Paik 

IFR  Doc.  96-19489  Piled  7-26-96;  3:2S  pml 


Wednesda< 
July  31.  1 


Part  V 


Department  of 
Justice 

Bureau  of  Prisons 

28  CFR  Part  524 

Central  Inmate  MonHoring  (CIM)  System; 

Final  Rule 
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DEPARTHBir  OF  jusnce 

Buraau  o(  Priaona 

28CFRPwt924 

[BOf>-1043-F] 

RM11M-AA41 

CwiMI  Imnal*  MonHotlng  (CM) 
SystsRi 

AOa«CY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  mle. 


Section  524.72  has  been  amended  to 
remove  the  assignment  category  of 
sophisticated  criminal  activity  and  to. 
rename  the  assignment  category 
"security  threat  groups"  as  "disruptive 
group".  In  addition,  the  provisions  for 
separation  in  new  paragraph  (0  have 
been  amended  to  note  the 
accommodation  of  separatees  in 
insdtutioas  which  haws  the  ability  to 
prevent  physical  contact  between 


:  In  this  docimient  the  Bureau 
of  Prisons  is  revising  its  regulations  on 
the  central  inmate  monitoring  system 
for  general  clarity,  to  remove  obaolete 
categories,  to  update  staff 
responsibilities,  and  to  make  various 
changes  in  administrative  procedures. 
This  revision  is  intended  to  provide  for 
the  continued  secure  operation  of 
Bureau  institutions. 
BTCCnVE  date:  luly  31, 1996. 
ADOWaSEB:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street,  hm.,  Washington.  DC 
20S34. 

FOR  RWTHBt  WTOItMATION  OONTACR  Roy 
Nanovic,  OfBca  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLaKNTAIIY  WFOMiATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  the  central  inmate 
monitoring  (CIM]  system.  A  final  rule 
on  this  subject  was  published  in  the 
Federal  Raider  September  14. 1990  (55 
FR  38007). 

The  CIM  system  is  an  administrative 
program  which  allows  the  Bureau  to 
monitor  and  control  the  transfer, 
temporary  release,  and  community 
activities  of  inmates  who  present  special 
needs  for  management.  Examples  of 
such  inmates  include  participants  in 
Witness  Security  programs,  members  of 
gangs  or  disruptive  groups,  and  inmates 
who,  for  their  own  safety,  need  to  be 
separated  from  other  identified  inmates. 
The  CIM  system  operates  to  protect  such 
inmates.  In  keeping  with  the  regulatory 
goals  of  E.0. 12866.  the  Bureau  is 
revising  the  entire  regulation  for  the 
sake  of  general  clarity.  The  acronym 
QM  is  used  more  consistently 
throughout  the  regulations.  Other 
specific  changes  are  discussed  below. 

Section  524.70  has  been  revised  to 
remove  redundancy  and  improve 
readability.  There  is  no  change  in  the 
intent  of  this  section. 

Section  524.71  has  been  revised  to 
specify  the  Case  Management 
Coordinator  as  the  official  responsible 
for  overeigfat  and  coordination  of  CIM 
activities  at  the  institution. 


seporati 
Form/ 


former  9§  524.73  and  524.74  have 
been  combined  in  new  §  524.73 
covering  classiQcation  procedures. 
Paragraph  (a)  of  new  $524.73  coven 
procedures  for  the  initial  assignment  of 
a  CIM  classification.  These  provisions 
were  previotisly  contained  in  former 
SS  S24.73(a).  and  524.74  (a)  and  (b). 
Paragraph  (b)  of  new  $  524.73  coven 
procedures  for  notification  to  inmatee  of 
CIM  classification  actions.  These 
provisions  were  previously  contained  in 
former  §  524.73  (b).  (c),  and  (d)  and  in 
S  524.78  Paragraph  (c)  of  new  $  524.73 
coven  procedures  for  the  initial  review 
of  a  CIM  assignment.  These  provisions 
were  previoiuly  contained  in  fonon 
S  524.74  (d)  and  (f). 

The  provisions  of  former  $  S24. 74(e) 
have  been  removed.  New  %  524.73(a) 
allows  for  classification  of  pretrial 
inmates,  and  further  specification  as  to 
appropriate  asaignments  or  procedures 
is  either  unnecessary  or  redundant. 

New  §  524.74  revises  provisions  for 
activities  clearance  which  were 
contained  in  former  $  524.75.  These 
provisions  have  been  revised  for  the 
sake  of  administrative  streamlining.  The 
revised  provisions  allow  for  approval  by 
the  Warden  in  all  cases  except  for  non* 
medical  emei;gency  cleerances  of 
Witness  Security  cages. 

New  $  524.75  revises  the  provisions 
for  periodic  review  of  CIM  status 
contained  in  former  S  524.76.  These 
revisions  have  been  made  for  the  sake 
of  clarity  and  organization.  Provisions 
on  notification  contained  in  paragraph 
(aj  of  former  $  524.76  have  been 
consolidated  into  the  general 
requirements  for  notificstion  in  new 
$  524.73(b).  Provisions  in  paragraph  (b) 
of  former  $  524.76  for  the  removal  of 
Oepertment  of  Justice  Witness  Security 
cases  have  been  consolidated  into  the 
general  requirements  for  removal  of  a 
CM  classification  in  new  $  524.73(d). 
Provisions  in  paragraph  (c)  of  former 
S  524.76  on  State  prisoner  assignments 
have  been  consolidated  into  new 
S5Z4.73(a)(2). 

New  $  524.76  revises  the  provisions  in 
former  $  524.77  for  appeals  of  a  CIM 
classification  to  conform  to  previously 
published  revisions  in  the 
Administrative  Remedy  Program  (28 


CFR  part  542)  which  allow  for  inmates 
housed  in  Community  Corrections 
Centera  to  file  a  request  with  the 
Community  Corrections  Manager. 

The  provisions  in  former  S  524.78  on 
classification  of  recommitted  offonden 
have  been  removed  because  these 
provisions  have  been  consolidated  into 
news  524.73. 

Because  these  provisions  impose  no 
further  restrictions  on  irunates  and  deal 
with  agency  procedures  designed  to 
help  ensure  the  continued  protection  of 
iiunates,  the  Bui«au  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Memben  of  the  public  may  submit 
comments  concerning  this  rule  by 
tvriting  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 


le  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
legulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.),  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Act.  Because 
this  rule  pertaiiu  to  the  correctional 
management  of  offenden  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds. 

List  of  Svbiacts  in  28  CFR  Part  324 

Prisonera. 
KatUaea  M.  Hawk. 

ZTiiBctor,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C  SS2(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.9e(p),  part  524  in 
subchapter  B  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  B-INMATE 
AOMSSION,  CLASSnCATION,  AND 
TRANSFEn 

PART  S34— CLA8SIFICATK3N  OF 
INMATES 

1.  Tlie  authority  citation  for  28  CFR 
part  524  continues  to  read  as  follows: 

Aslhiarity:  J  U.S.C  30t;  18  U.S.C  3S21- 
3528,  3621,  3622.  3624,  4001.  4042,  40S1, 
4082  (Repealed  in  part  as  toofiansea 
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committed  on  or  after  November  1. 1987). 
S006-S024  (Repealed  October  12. 1984  as  to 
ofTonses  committed  after  ttiat  date),  5039;  28 
U.S.C.  509,  510:  28  CFR  0.95-0.99. 

2.  Subpart  F  is  revised  to  teed  as 
follows: 

Subpart  F— Central  Inmate  Monitoring  (CM) 
SysMm 

Sec. 

524.70  Purpose  and  scope. 

524.71  Responsibility. 

524.72  QM  assignment  categories. 

524.73  Clarification  procedures. 

524.74  Activities  clearance. 

524.75  Periodic  review. 

524.76  Appeals  of  CIM  CiBssification. 

Subpart  F — Cantral  bitnala  MonHoftng 
(CIMJSyalam 

(524.70   Pwpooaandaoopa. 

The  Bureau  of  Prisons  monitora  and 
controls  the  transfer,  temporary  release 
(e.g.,  on  writ),  and  community  activities 
of  certain  inmates  who  present  special 
needs  for  management.  Such  inmates, 
known  as  central  inmate  monitoring 
(CIM)  cases,  require  a  higher  level  of 
review  which  may  include  Central 
Office  and/or  Regional  Office  clearance 
for  transfers,  temporary  releases,  or 
community  activities.  This  monitoring 
is  not  to  preclude  a  CIM  case  from  such 
activities,  when  the  inmate  is  otherwise 
eligible,  but  rather  is  to  provide 
protection  to  all  concerned  and  to 
contribute  to  the  safe  and  orderly 
operation  of  federal  institutions. 

1624.71    naaponalMMy. 

Authority  for  actions  relative  to  the 
CIM  system  is  delegated  to  the  Assistant 
Director,  Correctional  Programs 
Division,  to  Regional  Directors,  and  to 
Wardens.  The  Assistant  Director. 
Correctionel  Programs  Division,  and 
Regional  Directors  shall  assign  a  person 
responsible  for  coordinating  QM 
activities.  The  Case  Management 
Coordinator  (CMC)  shall  provide 
overaight  and  coordination  of  CIM 
activities  at  the  institutional  level,  and 
the  Community  Corrections  Manager 
shall  assume  these  responsibilities  for 
contract  fiicilities. 

fS24.72    taw  aaalgnment  calagoitw. 

QM  cases  are  classified  according  to 
the  following  assignments: 

(a)  Witness  Security  cases.  Individuals 
who  agree  to  cooperate  with  law 
enforcement,  judiual,  or  correctional 
authorities,  fi«quently  place  their  lives 
or  safety  in  jeopardy  by  being  a  witness 
or  intended  witness  against  persons  or 
groups  involved  in  illegal  activities. 
Accordingly,  procedures  have  been 
developed  to  help  ensure  the  safety  of 
these  individuals.  There  are  two  types 
of  Witness  Security  cases:  Department 


of  Justice  (authorized  by  the  Attorney 
General  imder  Title  V  of  Public  Law  91- 
452,  84  Stat.  933);  and  Bureau  of  Prisons 
Witness  Security  cases  (authorized  by 
the  Assistant  Director,  Oirrectiorul 
Programs  Division). 

(b)  Threats  to  Government  officials. 
Inmates  who  have  made  threats  to 
government  officials  or  who  have  been 
identified,  in  writing,  by  the  United 
States  Secret  Service  as  requiring 
special  surveillance. 

(c)  Broad  publicity.  Irunates  who  have 
received  widespread  publicity  as  a 
result  of  their  criminal  activity  or 
notoriety  as  public  figures. 

(d)  Disruptive  group.  Inmates  who 
belong  to  or  are  closely  affiliated  with 
groups  (e.g.,  prison  gangs),  which  have 
a  history  of  disrupting  operations  and 
security  in  either  slate  or  federal  penal 
(which  includes  correctional  and 
detention  facilities)  institutions.  This 
assigiunent  also  includes  those  pereons 
who  may  require  separation  ^m  a 
specific  disruptive  group. 

(e)  State  prisoners.  Iiunates,  other 
than  Witness  Security  cases,  who  have 
been  accepted  into  the  Bureau  of 
Prisons  for  service  of  their  state 
sentences.  This  assignment  includes 
cooperating  state  witnesses  and  regular 
state  boarders. 

(0  Separation.  Inmates  who  may  not 
be  confined  in  the  same  institution 
(unless  the  institution  has  the  ability  to 
prevent  any  physical  contact  between 
the  separatees)  with  other  specified 
individuals  who  are  presently  housed  in 
federal  custody  or  who  may  come  into 
federal  custody  in  the  future.  Factore  to 
consider  in  clasaifying  an  individual  to 
this  a.ssignment  include,  but  are  not 
limited  to,  testimony  provided  by  or 
about  an  individual  (in  open  court,  to  a 
grand  jury,  etc.),  and  whether  the 
inmate  has  exhibited  aggressive  or 
intimidating  behavior  towards  other 
specific  individuals,  either  in  the 
community  or  within  the  institution. 
This  assigiunent  also  includes  those 
inmates  who  have  provided  authorities 
with  information  concerning  the 
unauthorized  or  illegal  activities  of 
others.  This  assignment  may  also 
include  inmates  from  whom  there  is  no 
identifiable  threat,  but  who  are  to  be 
separated  from  othera  at  the  request  of 
the  Federal  Judiciary  or  U.S.  Attorneys. 

(g)  Special  Supervision.  Iiunates  who 
require  special  management  attention, 
but  who  do  not  ordinarily  warrant 
assignment  in  paragraphs  (a)  through  (f) 
of  this  section.  For  example,  this 
assignment  may  include  an  inmate  with 
a  background  in  law  enforcement  or  an 
inmate  who  has  been  involved  in  a 
hostage  situation.  Othera  may  include 


those  who  are  members  of  a  terrorist 
group  with  a  potential  for  violence. 

(524.72    Ooaalflcabon pracadurm. 

(a)  Initial  assignment.  Except  a* 
provided  for  in  paragraphs  (a)  (1) 
through  (4)  of  this  section,  an  inmate 
(including  pretrial  inmates)  may  be 
classified  as  a  CIM  case  at  any  time  by 

a  Community  Corrections  Manager  or  by 
appropriate  staff  at  the  Central  (5fiice, 
R^onal  Office,  or  institution.  This 
initial  classification  is  effective  upon 
documentation  in  the  inmate's  record. 

(1)  Witness  Security  cases.  Witness 
Security  cases  are  designated  by  the 
Central  Office  only.  An  inmate's 
participation  in  the  Department  of 
Justice  Witness  Security  Program  is 
voluntary.  A  commitment  interview  and 
an  admission  and  orientation  interview 
are  to  be  conducted  with  the  Witness 
Security  inmate  to  ensure  that  the 
inmate  understands  the  conditions  of 
confinement  within  the  Bureau  of 
Prisons.  Central  Office  classification  of 
an  individual  as  a  Witness  Security 
case,  under  either  the  Department  of 
Justice  or  Bureau  of  Prisons,  does  not 
require  additional  review,  and  overrides 
any  other  CIM  assignment. 

(2)  State  prisoners.  Appropriate  staff 
in  the  Ontral  Office  or  Regional  Office 
designate  state  prisoners  accepted  into 
the  Bureau  of  Prisons  from  state  or 
territorial  jurisdictions.  All  state 
prisonera  while  solely  in  service  of  the 
state  sentence  are  automatically 
included  in  the  CIM  system  to  facilitate 
designations,  transfers,  court 
appearances,  and  other  movements. 

(3)  Special  supervision.  Placement  in 
this  assignment  may  be  made  only  upon 
the  authorization  of  a  Regional  Director 
or  the  Assistant  Director,  Correctional 
Programs  Division. 

(4)  Recommitted  offenders.  An  inmate 
who  is  recommitted  to  federal  custody, 
who  at  the  time  of  releese  was  classified 
as  B  CIM  case,  retains  this  classification 
pending  a  review  of  the  CIM  status  in 
accordance  with  paragraph  (c)  of  this 
section. 

(b)  Notification.  The  case  manager 
shall  ensure  that  the  affected  inmate  is 
nofified  in  writing  as  promptly  as 
possible  of  the  classification  and  the 
basis  for  it.  Witness  Security  cases  will 
be  notified  through  a  commitment 
interview.  The  notice  of  the  basis  may 
bo  limited  in  the  interest  of  security  or 
safety.  For  example,  in  separation  cases 
under  §  524.72,  notice  will  not  include 
the  names  of  those  from  whom  the 
inmate  must  be  separated.  The  inmate 
shall  sign  for  and  receive  a  copy  of  the 
notification  form.  If  the  inmate  refuses 
to  sign  the  notification  form,  staff 
witnessing  the  refusal  shall  indicate  this 


40144      Federal  KtgMer  /  VoL  61.  Na  148  /  Wednesday,  )uly  31.  1996  /  Rules  and  ReguUtioDS 


fact  on  the  notiflcalion  form  and  than 
lign  the  fonn.  NoURcation  it  not 
tequired  bx  prabial  inraates.  Any 
sufaaequent  modification  of  a  CUM 
asaignineut  or  removal  from  the  CIM 
system  requires  separate  notification  to 
the  inmate. 

(c)  IniUai  review.  A  classificatioo  may 
be  made  at  any  level  to  achieve  the 
immediate  effect  of  requiring  prior 
clearance  for  an  inmate's  transfar, 
temporary  raleaae,  or  paiticipatian  in 
community  activities.  Except  for  Central 
Office  or  Regional  Office  classiGcation 
of  an  individual  as  a  state  prisoner  in 
sole  service  of  the  state  sentence  or  for 
clasaificatioo  of  pretrial  inmates  made 
by  designated  staff  at  the  instittitian,  a 
review  by  designated  staff  (ordinarily 
within  60  days  of  notification  to  the 
inmate)  is  required  to  detennine 
whether  a  sound  basis  exists  far  the 
classification.  Staff  making  the  initial 
classification  shall  forward  to  the 
reviewing  authority  complete 
infonnatioo  regarding  the  inmate's 
clasaiflcation.  An  inmate  not  notified  of 
a  change  in  the  classification  by  the 
reviewing  authority  within  60  days  from 
the  date  of  the  initial  notification  may 
OHisider  the  CIM  classification  final, 
iteviewing  authorities  for  QM 
classification  are: 

(1)  Central  Office  Inmate  Monitoring 
Section — reviews  classification 
decisions  for  all  future  separation 
assignments  (including  recommitments) 
for  Witness  Security  cases  snd  for  any 
combination  of  assignments  involving 
Witness  Security  cases. 

(2)  Begional  Ofpce — reviews  QM 
classification  decisions  for  Disruptive 
Group,  Broad  Publicity,  Threat  to 
Government  Officials,  Special 


Supervision.  State  (^sonars  not  in  sole 
service  of  stale  sentence  and  initial 
multiple  assignments  except  Witness 
Security  Caaea. 

(3)  H^onfen,  or  Designee — reviews 
CIM  classiflcation  decisions  for  all 
separation  assignments. 

(d)  Removal.  (1)  Becsuse  participation 
in  the  Departmant  of  Justice  Witness 
Security  Program  is  voluntary,  such 
participants  msy  request  removal  from 
this  assignment  at  any  lime.  Such 
fsquest  shall  be  forwarded  to  the  Central 
Office  Inmate  Monitoring  Section. 
Actual  removal  of  the  CM  assignment 
will  not  occur  tmtil  after  approval  boat 
the  Department  of  Jusdce  is  received. 

(2)  The  reviewing  authority  is 
responsible  for  determining  if  removal 
or  modificatian  of  any  CIM 
classification  other  than  a  Department  of 
Justice  Witness  Security  case  is 
sppropriate.  The  inmate  retains  the  CIM 
classification  pending  a  decision  by  the 
reviewing  authority. 

(3)  When  an  irunate  is  removed  Cor 
any  reeaon  from  a  CIM  classification  (fu' 
example,  because  the  reviewing 
authority  either  disapproves  the  CIM 
classification  or  approves  removal  of  a 
CIM  classificstion  based  on  new 
information),  the  appropriate  staff 
member  shall  ensure  that  the  relevant 
portions  of  tlie  inmate  central  file  are 
either  removed  or.  when  part  of  a  larger 
document,'  are  amended  to  cleariy 
reflect  removal  of  the  CIM  assignment. 
Staff  shall  notify  the  inmate  of  the 
decision  and  document  any  change  in 
the  inmate's  record,  and  supportive 
documentation  and  the  written  basis  for 
removal  are  to  be  retained  in  the  iiunale 
privacy  file. 


f  524.74 

(a)  Except  as  provided  for  in 
paragraph  (b)  of  this  section,  tlia 
Warden  is  the  clearance  authority  on  all 
transfera,  temporary  releases, 
community  activities,  and  escorted 
trips. 

(b)  Witness  Security  cases.  Central 
Office  Inmate  Monitoring  Section  staff 
shall  be  the  clearance  authority  on  all 
transfers,  temporary  releases, 
community  activities,  snd  escorted  trips 
for  Witness  Security  cases,  except  in  a 
medical  emergency.  In  a  medical 
emergency,  the  Warden  may  transCar  a 
Witness  Security  case  to  a  local  hospital 
fur  emergency  medical  care  without 
prior  clauance. 


tea*.n 

The  Warden  shall  ensure  that  the 
status  of  an  iiuiate's  QM  assignment  is 
considered  at  each  program  review. 
When  staff  believe  that  removal  or 
modification  of  a  QM  classification  is 
sppropriate,  the  institution's  CMC  snd 
the  appropriate  reviewing  authority 
must  be  notified.  Only  the  reviewing 
authority  shall  determine  if  removal  or 
modification  of  the  QM  classification  is 
appropriate. 

An  imnate  may  at  any  time  appeal 
(through  the  Administrative  Remedy 
Program)  the  inmate's  classification  as  a 
QM  case.  Inmates  identified  as  Witness 
Security  cases  may  choose  to  address 
their  concerns  directly  to  the  Inmate 
Monitoring  Section,  Central  Office, 
rather  than  use  the  Administrative 
Remedy  Program. 
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fmblishes  separately  b  List  of  CFR  Sections  Affected  tL.SA).  wliich 
tsts  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3CFR 


S907 

35083 

6908.. 

6909 

35587 

.  ...38049 

6910 

38661 

6911 

39553 

EiacuMMtMafs: 

13010 

13011 

13012 _. 


.._J7347 

37657 

...38051 


Memorandum: 

Julys,  1996 _ 38563 

Notices: 

July  22,  1996 38561 

Preeidenttal  OelenninaHans: 
No.  96-34  ol  June  26, 

1996 ...J6493 

No.  96-35  ol  June  26, 

1996 36495 

No.  96-36  01  June  28, 

1996-. J360TS 

No.  96-37  of  June  29, 


No.  96-38  ol  June  29, 

1996 ..._ 36991 

No.  96-39  of  June  6, 

1996 38053 

No.  96-40  of  June  8, 

1996 38055 

4CFR 

21 : 

28 

29 

■em 

sso 


..39039 


...36809 
....36809 


531. 
532- 


..34713 
-.34713 


676... 
681- 


•30- 
734- 


..34713 
.J4713 
..34713 
..34713 
..34713 
-.34713 
-.36088 


tBO 

930 

1001 .. 

1860 

2634 

3201 

Ch.  XXIII 

Ch.  XXXV 

Ch.  XLV 

Ch.  L _ 

Ch.  LXV 

Ch.  LXXIV 

FMpoSMf  AuIm: 


...37807 
...39267 
...36993 


...J6610 
..„35S89 
....35915 
....35085 
...38993 
....39756 
....39901 
....36246 


70FR 

2 .37644 

16 .37199 

29..— .—.—. —37316,  37361 
52 37883 


210 

225 

296 

301 


-37B70 


37670 

J9047 


-.35973 


400 

401. 

718. 

719. 

720. 

723. 

729.-. 

790. 

791. 

793. 

796. 

868. 

905. 

906 

916 

917. 

945. 

946 

948 

958.. 
981.. 
989.. 
993.. 
997.. 

1106 
1230 
1240 
1400 
1401 
1402. 
1405 
1412. 
1413. 
1421. 
1425 
1427. 
1430 
1434. 
1435. 
1446. 
14S4. 
1468. 
1470. 
1477. 
1478. 
1479. 
1479. 
1497. 
1498. 
1493. 


..J6102,  35107, 36811. 

36812,38353 

....34367,  38057,  39268 

38048 

37544 

37644 

87644 

)I7672 


_37544 

—37644 

—37644 

-.37644 


_J4714 
-.37810 


J8060 

-36692,39839 

39841 
36814 


-.30642 


-37644 
—37644 
—37644 
—37844 
—37544 
—37544 
-..37544 
—37544 
..-37544 

37672 

—37644 


37644 

37544 

—_ -_37544 

37544 

37544 

J7544 

37544 
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1703..... 
1770.™ 
1910._. 
1924 


1940.. 


__37813 

39844 

IsGSie 


.J6816 


— iWBwO 


225.. 


226.. 


.J61SZ 
.J61S2 


300.._ 
301  _. 
318... 
319_ 


..J34S79 
_38017 


-38108 
-34379 


966- 


-36827 


983- 


1006 

1007 

1011 

1046. 

1240 

1280 

1982 


-30911 
-37628 


...37628 
-.37628 
.-37628 


—34388.38407 


-37406 


8CFII 

103 

212 

214 

217 

284 


-36607 


-36810 


301- 


--36688.39271 

37673 

36111 


207.. 
208.. 


..3GBB4 


3GQ84 


9CFfl 
92- 


112- 
113- 


..36816,36862 
J3840 


..33840 


201_ 
317- 
318.. 
381. 


38277.36279 


.37675 

-37678.  38273.  30863 


-34388 


11._ 
92-_ 
93__ 
94— 
96— 
98.-. 
98.-. 
301- 
304- 


-34386.34386 

34747 

36S20 


-36620 


—36987.36520 
36620 


..38620 


.36620 


..3S890 

.jsgoo 


308- 


318- 
319. 
320- 


.JG090 

..3oHv2 


.J6157 
..36690 


381 

391 

10  cm 

2 


—36157,  36990 
34747  ■ 


50— 
51.-. 
53.-. 
110- 
206- 


.Je278 


—37351. 38278.  30566 
J6S36 

— 36600 


-3611 


420- 


430- 


-J6a90 
-.38074 


450- 


..36890 


463- 


784— 
1003- 


1010-.- 

1021- 

1036- 


..J6114 
-J8611 
-J6112 
J6086 
-36222 


1036- 


34. 
1021 

12  cm 

207 

211 

311 

220 


...37019 
..J6090 


.jooes 


.■383^0 


„>30DO6 


221- 
324— 
367.-. 
1750_ 


-33842.38668 

-J6116 


32..- 
206- 


207 

218 

220 : 


..37227 
-.37229 
-33874 
-J4748 
-33874 


221. 
260- 


.33874 


.34748 


327 

602 

518 

562- 


-34761 
-38114 
..38114 
-38114 


563— 


574- 
814- 
704- 
746- 


11  cm 

126 


38114 

38114 

114 


.3811 


3/230 

.38117 


.38304 


14  cm 

1 


Ch.  HI 

25 

29 

38 33874. 

36122.  36126. 

36838.36840. 

36846.38620. 

37199.  37202. 

38306.39307. 

39912.  38314. 

61 

71 33843 

34720.34721, 

36307.36283. 

36288.38820. 

37204.37206. 
38317, 

73 

91 

96 

97 36623. 


-38278 


37362.37354, 
119 


__ 37814 

.34716,  39305 
.33963,36866 
34368.  34718, 
36127,  36886, 
36042,36044. 
36822,38817. 
37675.  37814. 
39308.38311. 
38315.38684. 
38860 

- -..34608 

33844,33845, 
34722,34723, 
36284,36285, 
37001,37113. 
37362.37677, 
30318.  39696 

36623 

34608,36286 

— .37206 

36624,36626, 
,  37366.  37677 
36628 


121 

...34506,  34927,  3S628, 

37222,38858 

128 

- 34508 

135  — 

...34506,  34927.  35628 

141. 

34506 

142      . 

AlHW 

211    — 

34724 

213 ;. 

34724 

1260.-. 

38068 

CM 

38918 

25 

-36066,  37844,  3S374, 

38552.39515 

38 

-34787,35691,36693, 

36696.  36307.  38308.  36310. 

30884 

1,  36667,  36669,  37019, 

38407.  38364,  38386,  38603. 

39604 

71 

-34391,34383.34384. 

34386,  34396,  34397,  34398. 

34768.36691.38311.36312. 

36313.  36314.  36315.  38316, 

36317,  36S20.  37113,  37230, 

37231 

.  37407.  37408,  38367, 

38368,  38368.  39370,  38919, 

39920 

91.- 

38119,  40i»0 

93.      . 

AMOn 

121 

.37144.38119.38662. 

40120 

126.- 

37144 

127 

38119 

129 

-37144 

136 

—37144. 38119, 40120 

18  cm 

902 

.34570.34830.34968. 

36146.  36648.  38358 

923. 

36866 

946- 


30 

303 

922 

18  cm 


-36318 


-_3784S 


303- 
406- 

17  cm 

248 


—36882 
-.38101 


37367 


PropOMd 
15 

Ruin: 

37409 

16.     ._ 

3740* 

17 

37409 

-37409 

19 

374(W 

24a 

249 

.    .—38S21. 37701 
-             37701 

18  cm 

164  .  -.. 

3*5*5 

161..- 

250 

39063 

38063 

284 

346 

PnipoMd 

36 

IWn: 

38063 

- 38567 

-.38663 

19  cm 

10     . 

laiun 

12 

TWL'i 

102 

118     - 

.-33846.  37817 
38070 

134 

201 

207 


134- 


-..33845.  37678 

- 37818 

37818 

38119 


20  cm 

404 38381,  38363 


498 39921 

2icm 

14 36624 

176 37208 

178 37208 

177 34370,  37210 

178 33848 

184 38287 

201 38046 

210 3/879 

21 1 , 37679 

331 . 38046 

452 34726 

500 37880 

SOS 37680 

507 _._.-37880 

SOe 37880 

510 35849,  37680 

520 34727. 39667 

522 34727. 36129,  3629a 

37682 

529 34727 

568 34727,  35849,  36291 

S70 37880 

801 37882 

80S 38346, 39888 

804 38346 

807__ 38346 


-36164 


108. 
107. 
201. 
210- 
211. 
331- 
803.. 


-36154 
-38047 


-38372 


-38972 


..J8047 
...38348 


804- 


.38348 


22CFII 

41 

126 

131 

514 


—36628,  38318 
36825 


-37002,38586 
.-. 36820 


171 -38827 

23  cm 

630 . ._..».»»~»— »•»—.»-  ..3G629 

24  cm 

0 - 38248 

60 36462 

200 36260 

201 36280 

202 36280.  36452 

203 36024. 36260.  36452. 

37796 

206 36014.  38260 

221 36280.  36452,  37796 

233...- 36280 

234 3626a  36452 

280 36260 

291 . 36260 

570 36456 
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iii 


901 - -.36633 

941 - 36958,  38014 

963 - .40084 

l»ll»0Mlim4H' 

Ch.  DC 39812 

26  cm 

10 34371 

21 1 38634 

212 36634 


PrapoMd 

5 

—    .38671 

ti 

„           35158 

12 

96<8? 

21. 

45 

34388 

92 

38608 

152 

169 

-...34400 

37417 

171 

-    .-     ..36167 

2S6 

36829 

290 

._..„„— 37022 

26  cm 

1 

39071,39072 

301 

.- 37683 

1..- 

31.- 


.35696,  36320, 39104 
38320 


27  cm 

18—.-—. 

37002 

30  „, 

-.     37002 

53 

—-       .37006 

56 

38084 

178    

39320 

275 

PrapoMd 
19 

Rum: 

37006 

39929 

21 

53 

39929 

.—    —.37022 

178 

- 39372 

28  cm 

2    

36669 

36 

39323 

42 

34729 

82....„ 

.-..-...-...38085 

524 

562 

571 

40142 

..38042.  38800 
38042 

Prapond 

16 

Rum: 

37425 

17 

38679 

31 

34770 

38 

-37964.37976 

58 

„       .37426 

29  cm 

102 

.-.   .38388 

1962 

38824 

2S09 

33847 

2520 

33847 

2560 

33847 

2703 : 

Ch.XXVI 
C«l.  XL.- 
4044 

.34002, 

.34002,  36626, 

37316,  37795 

36626,  37316, 

37795 

38968 

Prapend 
101..- 

Rum: 

35172 

102 

35172 

1910 

„ 37849 

1926 

37849 

4001 

38409 

4043 

4085 

Ch.  XIV 

.    38409 

38408 

34406 

80  cm 

56 

57 

.- 36790 

36790 

256 -.. 

34730 

901 ..... 

.1 37382 

913 — . 

926 :. 

.37383,  38612 
,„ 38374 

931 

38376 

936 

948 

38381 

PrapOMdRiM*: 

206 _ 

943 — 

946 

.37866,  38931 

38420 

38420 

948 

37023 

81  cm 

208      .- 

- -.39264 

321 

356 

515 

575 

37196 

3/007 

37386 

36627 

PnpondRum: 

344 

366 

39228 
38127 

32  cm 

66 

630 -, 

706 


38386 

_ 38072 

38291,36497 


651 

37865 

33  cm 

100 

110— 

.38292,39325 
36786 

116 

36786 

117 

120 

..36786 

,37211,38872 
.37648 

127 

36629 

128 -, 

37648 

157 

156 

.36786,  39770 
36629 

164 

36064 

165 

179 

181 

36130,35132,37211, 
37684,  ;«n25 

— - 36629 

- 36788 

183 

38629 

334 

.- 34732 

PfOpOMd 

117      . 

154 

Rum: 

35702 

34775 

155 -. 

34775 

165 -. 

.-. 37714 

167 

36703 

34  cm 

646 

38534 

PrapoMd 

75 

Rum: 

37184 

206     .... 

37184 

231 - 

235 

37184 

.27184 

263 

- 39246 

369     

37184 

371 

37184 

373 -, 

375 -.. 



..... 37184 

...37184 

378 : 

378-    

-37184 
37184 

380 

.     37184 

381 — 

386 — 

27184 

- 37184 

368     .     

37184 

387     ,  ,, 

37184 

388 .     — 

—   ..-27184 

388 

37184 

380— 

27184 

396 

37184 

610 

37184 

612 

37184 

630 _. 

37184 

637— 

37184 

868 

27184 

660 

27184 

Ml        

27184 

669 

as  cm 

61 , 

123 

-37184 

.    38497 

36497 

38  cm 

1 ,   , 

13 

35133 

35133 

V30 

35868 

223 

242 

35060 

38688 

1191 _    _ 

38323 

1190 

36688 

1191 

1228 

.38888,37964 
39373 

37  cm 

1                   ,   , 

9 

W«7<i 

?fil        

- 37213 

38  cm 

1                          Mii«i  m<i7n 

4 

38873 

21 

—36629 

1 

— 33878 

n 

_ -37024 

38  cm 

20 

5 

39692 

...36498 

7 

-.       .-36498 

10 

20 

36498 

36500 

3001 

40  cm 

9 - 

51-.- _ 

37316 

.33861,  34202 
39032 

52 36292,36501, 

37216,  37387.  37390. 
37833, 38086, 38388. 
38671,38574,38577, 
38690,38591,38594, 
38326,  38329,  39330, 
39334,39594, 

55 - -34202, 

63 34140, 

70 34733,  39335, 


36502, 
37383, 
38381, 


71. 

79- 
80. 
81- 


-34202, 


..353ia  35673, 
37833, 


38687, 
39332. 
39597 
39877 
36295 
39597, 
39882 
39877 

35960 
39343 


180 34739,  34741,  36298, 

36299.  37218,  37395.  39347. 
3S3S1,  39528,  39683.  39887, 


.-34283 


186 

257 

261 _ -J42S2,  S7317 

271 34262, 38382, 38363 

300 35137, 36062,  38080, 

38081 

372 38600,  39366,  39891 

426 38880 

799 37886 


50 -37427 

51 -.——36994,  36112.  38250 
52 35898,  36004,  36320, 

38634,  37030,  37232.  37428. 

37429,  37875,  38129,  36250, 

38423.  38664. 38882.  38683. 

38375.  38377.  39378.  39614. 
39617 

55 36012 

61 36326 

63-....—.- -36326,  i^fffti^ 

79 38836 

80 S4776 

81 33879. 38004.  37875. 

38378 

82 37430 

86 S7716 

90 34778 

93 35984.  38112 

136 36328 

148 38684 

180 36329.  36331.  36689, 

37233,  37433.  38423.  38426, 

38428 
"w  SUM 

186 S72S3 

260 33881 

261 33881. 38684 

262 -33881 

264 33881 

268 33881.  38684 

269 - 33881 

271 33881,  38684 

300 36868.  37435,  37875, 

37877. 39104.  39383 

403 38804 

425 36705 

430..- 38835 

41  cm 

Ch.  201 . 

201 

201-23- 
201-24- 

42  cm 


j«3BBBP 


405.. 
413- 
417- 
431- 
433- 


.36307 


3701 1 

...36307,  38395 

-.36307,38395 

__383Q6 


440- 


441- 
447.. 
456- 


••3B3WD 


..38306 


473.- 
498.- 


..-35307 
-.35307 


410 

415 


-.34614 
..-34614 
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48  cm 

2 


_380B3 


ia20„ 


3710„ 


-37118 


4700 

44  cm 

62 


-37081 
-36333 


64.. 
66. 


.-38613,37687 
-36614 


—33682, 33864,  36001, 
36002 
67 J366a,  36a»« 

67 33662,  3812B 


-37236 


46  cm 

31 

36 

42- 
76- 


-38770 
-38770 


.J6i3e 


-38286 


-36786 


106 

110 

111 ^6627, 36808,  36786. 

112 : 36786,  38686 

1 13 36786 

161 36786 


36643.  36606 

-Je643,  36606 
30840 


47  cm 

CM 

2o"ir~" 

22 


24- 


.36864  mydfl 
^jmao  3DADe 

...338G8, 38386!  36606 

34375, 38388 

338G0 

36 J4375 

S2 J8606 

61 36615.  36663 

64 36629.  366S3.  38064 

66 -.-36664 

73 34368.  34743.  34744. 

36139.  36302,  37640 
90 3437S,  38403 


Oil- 

1 

20 

21 

24 

52..... 
64.. 


..-.34406. 38386.  38387 
.37241 

~.Z~.^ 38425 


-J8687 
-38107 


73 34406,  34407,  34784, 

34785, 36706,  37241,  37715, 

37716,  37717 

78 -34406.  34409 


48  cm 


3 38188, 38188. 38188 

4 38168, 38168 


.J8188 


»J6200 
-38188 


-38201 


12__ 

ia_ 

15- 
18-. 
17- 
18_ 
22- 


-38188 


-J8188 
-38188,  38188 
.J8188 


23- 
25- 
28.. 
27_ 
28-. 


38188,  38201 

— ja203 
-38188,3820? 
-38168,38203 
38188 


-38168 

0.38210 

-38211 


28- 
3f-. 
32-. 
33- 
36- 
41_ 
42- 
43- 


.,38188, 38212 
-.J8188 
-38188, 38217 

38188 

J821B 


-38188 


-38188 


46- 
46- 
47- 
48- 


-38188 
-38188 


.J818B 


36188 

J8220 


-38221 


52 -----39168, 39189,  38199, 

38203, 38207,  30210,  38212. 

38221 

53 38188,  38188, 38212 

218 

225 


231. 
252.. 
506- 


-37841 
-•36306 


547.. 


37841.39900 


701- 
702- 
?06- 
708- 
710- 
711- 
713- 
716- 
716- 
717- 
719- 
722- 
724- 
728- 
726- 
732- 
733- 


—38088 


—30088 


-..38088 


-38068 


i>-aiHKRW 


736- 


-38089 


737. 
752- 

909.. 


..39080 
.J86S4 


AHMndbcA- 

6103 

6104 

9803- 


4 

6 

12— 


..J8360 


..39518 


16- 
42- 
52.- 


219- 
252- 


401- 
453- 


^40118 

40116 

.40116 

.39518 

..38618,  40116 

J/8/8 

-37878 


917- 
960- 


..J7032 
-37032 


38701,38840 

38701,38840 

-38701,38840 


970 38701,  39840 

48  cm 

-34746 
-38323 


37— 
40-. 
98— 
172- 
190- 
182- 


---37016^37222.37888 


196- 
18 

188- 
208- 


38403 

36138. 36826,  36403 

.—..■■I .iii.i t9oB2o 


i..36d2S 


38408 

~37222 


218- 
225- 


-37222 


233- 


235- 


.,37842 
-33871 


236- 


-33871 


..33871 


..37222 


382- 

571 .33891,  36616,  38666. 

38904 

S75»._. — .„— .  ..-...■  J66oo 

680 38804 

663- 
654- 


1150- 
1300- 


.37222 

— omroo 


1306- 


.J6130 
-36141 


1 

8 

171.- 
172- 
173- 
174- 
178- 
178- 
177- 
178- 
179- 
180.. 
192-. 
196.. 
383- 
391- 
393- 


—33888 


38702,39622 

..39522 


-.38702,38622 
.—38522 
-r.38622 


-30622 


-38622 
-38622 


...38702.  38622 
-.34410. 34413 
-.34410.  34413 
-38133 
—38133 


397 

531 

571 


.38016 


38429 

.38334,  36688,  38136, 


1011  — 
1104.— 

38432 

38110 

38110 

1111. 

S0110 

1112 

mm 

1113. 

90110 

1114.- 

38110 

1115 

.9911(1 

1121  — 

80  cm 

100 

— 38110 

246 

9fi^ 

280 

281 

36648 

36548 

282 

36648 

286 

296 

38666,  38361 

36548 

299 

36648 

GIL  11- 

fIRKJil 

300; 

«m? 

mo 

822 

34930 

<*9*i 

.„  34966 

630 

838. 

-34746.36871,37842 
—   34930 

641 

,.  -34930 

842- 

34'»W 

846 

34930 

647 

648 

660 

34930 

..34866. 36142. 38403, 
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REMINDERS 

The  Hems  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  Irom 
this  list  has  no  legal 
signiticance. 


RULES  GOING  INTO 
EFFECT  TODAY 

AQRICULTURE 
DEPARTMBIT 
Animal  and  Plant  Hnlth 
mapecOon  SeiviM 

Viruses,  serums,  toxins,  etc.: 
Marek's  dsease  vacdnesi 

puMshed  7-1-96 
AORKULTURE 
DEPARTMENT 
Farm  Sarvlee  Agenqr 
Program  regulatians: 
Housing  bans  ancVcr 

grants:  lobbyist  disclosure 

provisions  removed; 

pubfelied  7-31-96 
AGRICULTURE 
DEPARTMENT 
Rural  Bu«lnM»Cooparstiva 
Service 

Program  regulatians: 
Housing  loans  andfcr 

grants:  lobbyist  disclosure 

provivions  removed; 

published  7-31-96 
AQRICULTURE 
DEPARTMENT 
Rural  Housing  Sarvloe 
Program  regulations: 
.Housing  loans  and/or 

grants:  lotsbyist  disclosure 

provisions  removed; 

publislied  7-31-96 
AQRICULTURE 
DEPARTMENT 
Rural  UWItiea  Service 
Program  regulatiar)s: 
Housing  loans  antVor 

grants:  lobbyist  disclosure 

provisions  removed; 

puMistied  7-31-96 
COMMERCE  DEPARTMENT 
NaOonel  Oceanic  and 
Atmoopherlc  Admlnlatratlon 
Rsiwry  conservation  and 


Northaastem  United  States 
raMries;  pubKsbed  7-31- 
96 
National  Weather  Sentoe; 
modernization  criteria; 
published  7-31-96      . 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Comprehensive  small 
business  subcortracting 
plans;  test  program  tor 
negodation:  pubished  7- 
31-66 


ENVIRONMENTAL 
PROTECTION  AQENCV 

Clean  Air  Ad: 
Federal  operating  permts 

program;  puM^hed  7-1-96 
Federal  operaling  perrnHs 
program:  administration  in 
State  and  local 
jurisdictions  that  lack 
EPA-approved  or 
adequately-administered 
programs;  published  7-31- 
96 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodUes: 
Cyfluthrin:  published  7-31-96 
Fenpnipathrin;  published  7- 
31-96 
Superlund  program: 
Toxk:  chemKal  release 
reporting;  community  right- 
to*r>ow- 

Di-<2-ethylhexyl)  adipate; 
puMshed  7-31-96 
FB>ERAL 
COMMUNICATIONS 
COMM^SION 
Personal  communkatians 


Broadband  PCS- 
Raca-based  F  bkxifc  niles, 
gender-based  rules, 
etc.:  published  7-1-96 
Practk»  and  proceduras: 
Equal  Access  to  Justk»  Ad: 
implementatnn;  published 
7-31-96 
GENERAL  SERVICES 
ADMINISTRATION 
Acquisitk>n  regulatkxis: 
FAG  9<X39  implemenlation 
and  miscallaneous 
changes:  published  7-26- 
96 
HEALTH  AND  HUMAN 
SERVICES  DB>ARTMENT 
Children  and  Famillaa 


Publk:  assistance  programs: 

State  systems  advanced 

piamidng  document 


requirements  leductnn; 

pubished  7-31-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMBIT 
Food  and  Drug 


Animal  dnjgs.  leads,  and 
relaled  products: 
Ivermectin  tablets  and 
chawaMe  cubes; 
published  7-31-96 
MedKal  devk»s: 
Medk»l  devKe  user  ladlities 
and  manufacturers: 
adverse  events  reporting 
requirements;  certificatian 
and  registratnn;  putilished 
7-31-96 


MedKaJ  device  user  ladMies 
and  manufadurers: 
adverse  events  reporting 
requirements;  certiftcatkxi 
and  regiSralion- 
Intormation  collection 
requirements  approval 
and  eflective  dele 
extension;  pubished  4- 
11-96 
JUSTICE  D9ARTMENT 
Prtsona  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Central  inmate  monitoring 
system:  puUished  7-31-96 
MWE  SAFETY  AND  HEALTH 
FB>ERAL  REVIEW 
COMMKSION 
Federal  Mkio  Safety  and 
Health  Review  Commlaeloo 
ConINd  of  Interests:  published 

7-31-96 
STATE  DEPARTMENT 
CertifKates  of  autherrtKation; 
issuance  by  Assistant 
AuthentKatkm  Offners; 
published  7-30-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operalkxis: 

Louisiana;  published  7-31-96 
TRANSPORTATION 
09ARTMENT 
Federal  Avla8on 
AdrntailstraMon 
Ak  canier  certjfkatkm  and 
operatkms: 

Check  airmen  and  flij^t 
instructors  ki  sknulalars- 
Advanoad  simulatkin  plan; 
conreclxxi:  published  7- 
31-96 
Aitworttwwss  directives: 
Cessna:  published  6-11-96 

COMMENTS  DUE  NEXT 
WEEK 

AQRICULTURE 

DEPARTMENT 

Agticuttiiral  Matkattng 

Sarvles 

Peanuts,  domestKaly 
produced;  comments  due  by 
8-7-96:  pubiis-hed  7-8-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  InipacHon 

Sarvlee 

Meal  atKJ  potjitry  kispectkxi: 
Public  Health  Hazard 
Analysis  Board;  bone 
particles  and  foreign 
material  in  meat  and 
poultry  products:  report 
availability;  comments  due 
by  8-5-96;  published  7-5- 
96 


AQRICULTURE 
DEPARTMENT 
Oram  Inapacllon,  Packers 


Fees: 
InspedKXi  servfcas  tor 
commodities  other  than 
nca:  comments  due  by  8- 
7-96:  published  7-846 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoaphertc  Admlnlalrattaii 
Fishery  conservation  and 
management: 
GuH  of  Alaska  groundMi; 
comments  due  by  6^-96; 
pubished  7-26-96 
Gulf  of  Mexkx)  reel  fish; 
comments  due  by  8-6-96: 
published  6-24-96 
Limited  access  management 
of  Federal  Ttstienes  in  and 
on  of  Alaska:  comments 
due  by  B-6-96:  pubished 
6-12-96 
CORPORATION  FOR 
NATI0t4AL  AND 
COMMUNITY  SERVICE 
Agency  kitormalnn  coaedion 
activities: 

Proposed  coiocikxi; 
comment  request; 
comments  due  by  84-96; 
pubished  6-10^ 
BIERQY  DEPARTMENT 
Natnnal  Environmental  Poicy 
Ad;  impleinanlaikin: 
comments  due  by  6*96; 
pubished  7-9-96 
ENERGY  DEPARTMBIT 
Energy  EfHcisncy  and 
Ranewawa  Energy  OfHca 
Energy  oonservatton: 
State  energy  program: 
consoidatkxi  of  State 
Energy  Conservatkm 
Program  (SECP)  and 
lnslitutk)nal  Consenation 
Piogram  (ICP):  Federal 
regulatory  reform; 
commet'.ts  due  t>y  8-7-86; 
published  7-8-96 
ENVIROflMENTAL 
PROTECTION  AQENCV 
Air  pohitants.  Iiazardous: 
natianal  emisskx<  standards: 
State  programs  approval 
and  Federal  authorities 
detagatkx);  oomments  due 
by  8-9-96;  pubished  7-10- 
96 
Air  polkition:  standards  of 
pertormance  for  new 
stationary  sources: 
MedKal  waste  incinerators; 
comments  due  by  8-8-96: 
pubished  6-20-96 
Air  programs: 
Outer  Continental  She« 
regulatkins- 


C>». 
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CaMoffnia;  conwnania  due 
by  S4-96;  pubCahed  7- 

Mr  quaily  imptamanMian 

piHW 

Tranaportitton  oonfonnily 
rata;  flaniiMy  and 


Transpoftabon  confaiTnity 
plot  prografn; 
pafbcipation;  cofnniants 
dueby  S«-96: 
pubisfwd  7-9-96 
Mr  quaity  impleinanlatian 
plans;  approval  and 
promulgalion;  various 
States: 

Wasbington;  coitiniants  due 
by  »««6;  puUWied  7-9- 
96 
Mr  quaMy  implamenlation 
piins;  VAVappraval  and 
pnrmilgallon;  various 
States;  air  quaity  planning 
purposes;  designelicn  of 


Colorado;  comments  due  by 

»««6;  pubished  7-946 

Clein  Mr  Act: 

AcM  rain  provisions- 

Suliir  dtoidds  akmance 

aucbon  and  siscUuiiic 


oommeriCs  due  by  8^ 
96;  puMWMd  6-6-96 
Hazardous  waste: 
Menlifcation  and  tsling- 
Exdusions;  comments  due 
by  8-9-96:  pubished  6- 
2S-96 
Exclusions;  oommenls  due 
by  »9-96;  pubislwd  6- 
25-96 
Pesticides;  tolerances  in  iood, 
animai  feeds,  and  raw 
agricutuiai  commodties: 
imaleic  anbyttide- 
dnctMtytene  copolymer, 
sodum  salt;  comments 
due  by  89-96;  published 
7-10-96 
Polyvinyipyrroidone 
butylated  poiymer; 
ccmments  due  t>y  8-946; 
published  7-10-96 
FEDERAL 
tXNMUMCATIONS 


Radk}  stations;  table  ot 
assigraneitts: 

Arkansas;  comments  due  t>y 
8-546;  published  6-19-96 
Calitomia;  comments  due  by 
8-5-96;  pubished  6-19-96 
Mississippi;  comments  due 
by  8-5-96;  pubished  6-19- 
96 
FEOEIUL  TRADE 
COMMSSION 
Trade  regulation  rules: 
Food  retaiing  and  gasoine 
industries;  games  of 


chance;  comments  due  by 
86-96;  pubished  8-7-96 
IHTERIOR  DEPARmENT 

t^t^tm^     AM^^BK     ^k.aB^_. 

imaen  Anwre  meeeu 
Indton  Gaming  Ragulatoiy  Ad; 


Tribel  revenue  aMocaHon 
pians,  comments  due  by 
8«-96;  pubished  8-7-g« 
Land  and  water 
Tiibel  siedrtc  power  uHMes; 
comments  due  by  8^96; 
pubished  6-7-86 
IHTERKM  DEPARTMBIT 


Outer  Conlkiental  Shell;  oi, 
gas,  and  sulphur  operatlons: 


ratjulraments;  comments 
due  by  8-6-96;  pubished 
fr«46 
urmzason,  moosi 
agreemenli;  commer^o 
due  by  8-546;  pubished 
6«-96 
INTBOOR  DEPARTMEMT 


Special  regiiations: 
Big  TMcfcal  htational 
Preserve,  TX;  moored 
houseboats;  comments 
due  by  8-5-96;  pubished 

MTERtOR  DEPARTMBIT 
Suffeoe  MMnQ  Redamelton 
and  Enf 01  cement  Office 

Permanent  program  aixj 

at>andoned  mine  land 

reclamation  plan 

submissions: 

Virginia;  comments  due  t>y 
8«46;  pubished  7-24-96 
JUSTICE  DEPARTMENT 


Screening  requirements  of 
caiTiefs;  comments  due 
by  8-9-96;  pubished  6-10- 
96 
NATKMAL  LABOR 
RELATKMS  BOARD 
Summary  Judgment  motions 
and  atMsory  opinicns; 
Federal  regutalory  review; 
comments  due  t>y  8-6-98; 
pubished  7-546 
NAVAJO  AND  HOPf  MOIAN 
RELOCATION  OFFICE 
Archaeofogical  lesowces 
protection: 

Lands  developed  for 
resettlemeni  purposes; 
comments  due  by  8-7-96; 
published  7-8-96 
tHUCLEAR  REGULATORY 
COMMSSION 
Environmenlal  protection; 
domestic  icensing  and 
related  regulatory  functions: 


Nudeer  power  plant 

envkonmental  review  for 

renewal;  commenls  due 

by  8«-9e:  pubished  7-18- 

96 
FHness-for-duty  programs: 
f^equvements  modifications; 

oommer«s  due  by  8-7-96; 

pubished  5-946 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 
Visa  waiver  piot  program; 

Mysntma;  comments  due 

by  8-7-96;  pubished  7-8-. 

96 
TRANSPORTATION 
DEPARTMENT 
Coeal  Guard 
Drawbridge  operations: 
Cailomia;  comments  due  by 

8-7-96;  pubiehed  7-8-96 
Bedrical  engineering: 
Merchant  vessels;  electrical 

engineering  requirements; 

comments  due  by  8-6-96; 

pubished  8-4-96 

TRANSPORTATION 

DEPARTMENT 

ImplementMion  of  Equal 

Access  to  Justice  Act: 

Agency  proceedings; 

Federal  regulalory  review; 

oommenls  due  by  8-6-96; 

pibished  8846 
TRANSPORTATION 
DEPARTMENT 


Admlnleliefluii 

Airworthiness  directives: 
Aviat  Aircraft,  Inc; 
comments  due  by  8-9-96; 
pubished  6-6-96 
Boeing;  comments  due  by 

8-5-96;  pubished  6-2646 
CFM  International;  . 
comments  due  by  8-5-96; 
pubished  84-96 
McDonnei  Douglas; 
oommenls  due  by  8-6-96; 
pubished  64-96 
Pratt  &  Whitney;  comments 
due  by  8-646;  pubished 
84-96 
Textron  Lycoming: 
comments  due  by  8^96; 
pubished  6-7-96 
Class  E  airspace;  commenls 
due  by  8-5-96;  pubished  7- 
3-96 
TRANSPORTATION 
DEPARTMENT 
Nallonai  HIghwey  Traffic 
Safety  Admlnletrafion 
Motor  vehicle  safety 
standards: 

Power-operatated  window, 
partition,  and  roof  panel 


systems:  comments  due 
by  8-646;  pubished  6-4- 
96 
Ftoiover  prevention; 
customer  infotmetion — 
Stabiity  label  lOr  light 
vehicles;  comments  due 
by  fr«46:  pubished  6- 
646 
National  Traffic  and  Motor 
Vehicle  Safety  Act;  fee 
schedule;  comments  due  by 
8-8-96;  pubished  6-24-96 
TREASURY  DEPARTMBIT 
Ctielowx  Service 
Customs  bonds: 
Dutyfree  stores;  use  of 
records  generated  and 
maintained  t>y  warehouse 


Instead  of  spedaty 
prepared  Customs  forms; 
comments  due  by  8-646; 
pubished  84-96 

MerctiandBe;  examinalion, 
samping,  and  testing: 
Detention  procedures  for 
meichandise  undergoing 
exteixled  examinatian; 
comments  due  by  8-646; 
pubished  6-5-96 

TREASURY  DEPARTMBIT 

flacal  Tarvire 

Financial  management 
services: 

^.  Depositaries  and  financial 
agents  of  Federal 
Qovemment:  comments 
due  by  8-5-96;  pubished 
6-21-96 

UST  OF  PUBLIC  LAWS 

This  is  a  ist  of  pubic  bas 
from  the  104th  Congress 
wliich  have  become  Federal 
laws.  It  may  be  used  in 
conjunction  with  "PLUS' 
(Pubic  Laws  Update  Senice) 
on  202-623-6641.  The  text  of 
laws  is  not  pubished  in  the 
FadanI  Heglatsr  but  may  tie 
entered  in  indmdual  pamphlet 
form  (referred  to  as  "slip 
taws")  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-2470). 
KR.  24«P.L.  104-16* 
To  amend  the  Pubic  Health 
Service  Act  to  provide  for  the 
conduct  of  expanded  studws 
and  the  estabishment  of 
innovative  programs  with 
respect  to  traumatic  t>rain 
injury,  and  for  other  purposes. 
(July  29,  1996;  110  Stat 
1445) 

S.  ia9MP.L.  104-1C7 
MoKe  Seattle  Widenwss  Area 
Act  (July  29,  1996;  110  StaL 
1451) 
Last  Lat  leljr  26,  1996 
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Rules  and  Regulations 


Vol  61.  No.  Mt 
Thunday,  Augiut  1,  IMS 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  regulalory  documents  having  general 
appiicafaiHy  and  legal  effect,  most  of  which 
aie  keyed  to  and  codHlad  in  the  Code  o( 
Federal  Regiiatlons,  mihlch  is  puUWied  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
the  Superimendert  of  Docunenls.  Prices  of 
new  books  are  Mad  In  the  firet  FEDERAl. 
REGISTER  Isaue  of  each  weak. 


On  page  32B36,  in  the  tecxyad  column, 
in  the  ninth  line  of  the  regulatcay  text 
of  paragraph  (e)(1)  of  $  2634.1002,  the 
reference  to  '•(g)(6)"  is  collected  to  reed 
•■(e)(6)". 

IFR  Doc  9»-19605  Filed  7-31-46;  8:45  ami 
aUJHO  OOOC  SMS-W-U 


DEPARTMENT  OF  AGRICULTURE 


OFFICE  OF  QOVERNMEia  ETHICS  Office  of  th*  SMiwIary 


SCFR  Part  2634 
RiN320»-AA06 

Public  Financial  DIscloaure,  Conlllcta 
of  Nrtaraat,  and  CartMcataa  of 
OtvasUture  for  Executive  Branch 
Ottlclala;  Correction 

AQENCY:  Office  of  Government  Ethics 

lOCE). 

ACTX)N:  Final  rule;  correction. 

SUMMARV:  This  document  corrects  a 
typographical  error  in  the  text  of  one  of 
the  amended  regulatory  provisions  of 
the  final  rule  on  executive  branch 
certificates  of  divestiture,  which  was 
published  by  OCE  in  the  Federal 
Register  on  Tuesday,  June  25, 1996  (61 
FR  32633-32636). 
EFFECTIVE  DATE:  July  25, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Giessman.  Office  of 
Government  Ethics;  telephone:  202- 
208-8000,  extension  1110;  FAX:  202- 
208-8037. 

SUPf>LEMENTARY  MFORMATION:  In  the 
above-noted  final  rule  document 
published  by  OGE,  the  regulatory  text  at 
newly  added  paragraph  (e)(1)  of 
§  2634.1002  of  5  CFR  contained  a 
reference  to  paragraphs  (ej(2)  through 
'•{g)(6)"  of  that  section,  whereas  in  feet 
it  was  intended  to  refer  to  paragraphs 
(e)(2)  through  "(e)(6)"  thereof.  This 
correction  document  corrects  that  error. 

Approved:  July  29th.  1996. 
F.  Gary  Davis, 
Deputy  Director,  Office  ofGovertunent  Ethics, 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Government 
Ethics  is  correcting  the  June  25, 1996 
publication  of  the  final  rule 
amendments  on  PubUc  Financial 
Disclosure,  Conflicts  of  Interest,  and 
Certificates  of  Divestiture  for  Executive 
Branch  Officials,  which  was  the  subject 
of  FR  Doc.  96-15970,  as  follows: 


7  CFR  Part  26 

RIN  0C6O-AE63 

Removal  of  Duplicate  Cotton  and  Rice 
Regulations 

AQENCY:  Office  of  the  Seovtary,  USOA. 
ACTION:  Final  rule. 

SUMMARV:  This  rule  removes 
unnecessary,  duplicative  regulations 
concerning  the  formulas  by  which  the 
world  prices  of  cotton  and  rice  are 
calculated.  This  action  is  being  taken  as 
part  of  the  National  Performance 
Review. 

EFFECTIVE  DATE:  July  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  S.  Rosera,  Agricultural  Economist, 
Food  Grains  Analysis  Division,  Farm 
Service  Agency,  U.S.  Department  of 
Agricultiue,  AG  BOX  0518,  P.O.  Box 
2415,  Washington,  DC  20013-2415  or 
telephone  202-720-3452. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  and  was  not  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
apphcable  to  this  rule  because  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluatian 

This  action  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment,  liierefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


FeJerel  Aaalitiire  PiagieM 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
Catalog  of  Federal  Dranestic  Assistance, 
to  which  this  rule  appUes,  are:  Cotton 
Production  Stabilization— 10.052  and 
Rice  Production  Stabilization — 10.065. 

ExacntiTe  Order  12778 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisicms  of  this  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  require  the  exhaustion  of  any 
administrative  appeal  remedies. 

Executive  Order  12372 

This  program  is  not  subject  to  the   . 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  RednctioD  Act 

The  amendments  to  7  GFR  part  26  set 
forth  in  this  rule  do  not  contain 
information  collections  that  require 
clearance  by  OMB  under  the  provisions 
of44  U.S.C.  35. 

Background 

This  final  rule  removes  duphcate 
regulations.  The  regulations  at  7  CFR 
part  26,  Subpart  A,  were  originally 
issued  to  establish  the  formula  for 
calculating  the  world  price  for  upland 
cotton.  These  regulations  were 
subsequently  duplicated  at  7  CFR  part 
1427.25  but  were  not  removed  from 
their  original  location.  Similarly,  the 
regulations  at  7  CFR  part  26,  subpart  B, 
were  originally  issued  to  establish  the 
formula  for  calculating  the  world  price 
for  rice.  These  regulations  were 
duplicated  at  7  CFR  part  1421.25  but 
also  were  not  removed  fitjm  their 
original  location.  There  being  no  need 
for  such  duplication,  this  rule  removes 
the  needless  regulations  under  7  CFR 
part  26. 

List  of  Subiects  in  7  CFR  Part  26 

Rice,  Upland  cotton.  World  market 
price_. 

Accordingly,  under  the  authority  at  7 
U.S.C.  1441-2,  7  CFR  part  26  is  removed 
and  reserved. 
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SigiMd  at  WmUi^Uw,  DC  on  July  24, 
1996. 

Dn  GUcioBaB. 
SeoKlary. 
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AgrtouMiral  Mailwdng  Senito* 
7CFRtatt28 

[DoefeMHo.  FVM-«a-1  FUq 

lin 


AOBICY:  Agricultural  Maiksliiig  Service. 

USDA. 

ACnON:  Final  rule. 


RV:  The  Depoitment  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
establishing  an  assessment  rate  for  the 
Papaya  Administrative  Committee 
(Committee)  under  Marketing  Order  No. 
928  for  the  1996-47  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handl^^g  of  papayas  grown  in  Hawaii. 
Authorization  to  assess  papaya  handlers 
enables  the  Cotrunittee  to  incur 
expenses  that  are  reasonable  and 
aecessary  to  administer  the  program. 
SFECnVE  DATl:  July  1.  1996. 
FOn  FURTHER  MFOMtATMN  CONTACT: 
Mary  Kate  Nelson,  Marketing  Assistant, 
Cahfomia  Marketing  Field  Office.  Fniit 
and  Vegetable  Division,  AMS.  USDA. 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721,  telephone 
(209)  487-5901,  FAX  (209)  487-5906,  or 
Charles  L.  Rush,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington.  DC  20090-6456. 
telephone  (202)  720-5127,  FAX  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Gueiber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Ehvision, 
AMS.  USDA,  P.O.  Box  96456.  room 
2523-S.  Washington.  DC  20090-6456. 
telephone  (202)  720-2491,  FAX  (202) 
720-3698. 

SUfKEMBfTARV  MFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  928  and  Order  No.  928.  both  as 
amended  (7  CFR  part  928).  regiUatlng 
the  handling  of  papayas  grown  in 
Hawaii,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  efiiactive  under  the 
Agricultural  Marketing  Agreement  Act 


of  1937.  as  amended  (7  U.S.C  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
confonnance  with  Executive  Order 
12866. 

This  nde  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  Under  the  marketing  order  now 
In  effect,  handlers  of  papayas  grown  in 
Hawaii  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  papayas  beginning  July  1. 
1996,  and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  sututes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  400 
producers  of  papayas  in  the  production 
area  and  approximately  60  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 


121.601)  as  those  having  anntial  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  SS.OOC.OOO.  The  majority  of  papaya 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  papaya  marketing  order  provides 
authority  for  the  Committee,  with  the 
approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  papayas 
grown  in  Hawaii.  They  are  familiar  with 
the  Committee's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formtdate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
pereons  have  an  opportunity  to 
participate  and  provide  input. 

The  Committee  met  on  April  26, 1996, 
and  unanimously  recommended  1996- 
97  expenditures  of  $485,300  and  an 
assessment  rate  of  $0.0059  per  pound  of 
papayas.  In  comparison,  last  year's 
budgeted  expenditures  were  $435,800. 
The  assessment  rate  of  $0.0059  is  the 
same  as  last  year's  established  rate. 
Major  expenditures  recommended  by 
the  Committee  for  the  1996-97  year 
include  $160,000  for  marketing  and 
promotion  activities,  $130,000  for 
research  and  development,  and  $67,000 
for  salaries.  Budgeted  expenses  for  these 
items  in  1995-96  were  $165,500. 
$115,000,  and  $67,000  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  papayas  grown  in  Hawaii. 
Papaya  shipments  for  the  year  are 
estimated  at  30  million  pounds  which 
should  provide  $177,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  the  Hawaii  Department  of 
Agriculture,  the  USDA's  Foreign 
Agricultural  Service,  the  County  of 
Hawaii,  and  the  Japanese  Inspection 
program,  along  with  interest  income  and 
funds  from  the  Committee's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  In  the  reserve 
will  be  kept  within  the  maximum 
permitted  by  the  order. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  June  4, 
1996,  issue  of  the  Federal  Register  (61 
FR  28000).  That  rule  provided  for  a  30- 
day  comment  period.  No  comments 
were  received. 

While  this  rule  will  impose  some 
costs  onliandlers,  the  costs  are  in  the 
form  of  uniform  assessments  on  all 
handlen.  Some  of  the  costs  may  be 


passed  on  to  producen.  However,  these 
costs  should  be  oBsel  by  the  benefits 
derived  by  the  operation  of  the 
marketing  order.  Therefore,  the 
Agricultural  Marketing  Sendee  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sut»tantial  niunber  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  efiect 
indefinitely  imless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the. 
Committee  or  other  avaijahle 
information. 

Although  this  assessment  rate  is 
eRective  for  an  indefinite  period,  the 
Conunittee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  Srom  the  Conunittee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings,  lie  Department  will  evaluate 
Committee  recommendations  and  other 
available  Infoimatiao  to  determine 
whether  modification  of  the  aiaessment 
rate  is  needed.  The  Committee's  1996- 
97  budget  and  those  for  subsequent 
fiscal  periods  will  be  reviewed  and.  as 
appropriate,  approved  by  the 
Deportment. 

After  consideratioo  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  ss  hereinafter  set  forth, 
will  tend  to  eSsctuste  the  declared 
policy  of  the  AcL 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Regiater 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incuned  on  a  continuous 
basis:  (2)  the  1996-97  fiscal  period 
began  on  July  1, 1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  papayas  handled  during 
such  fiscal  period:  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  an  interim 
final  rule  was  published  on  this  action 
and  provided  for  a  30-day  comment 
period,  no  comments  were  received. 


List  of  Subjects  in  7  CFR  Pact  ttl 

Marketing  agreements.  Papayas, 
Reporting  and  recordkeeping 
requirements. 

PART  MS-PAPAYAS  QROMM  M 
HAWAfl 

Accordingly,  the  interim  rule 
amending  7  CFR  part  928  which  was 
published  at  61  FR  28000  on  June  4. 
1996.  is  adopted  as  a  final  rule  without 
change. 

Dated:  July  2S.  1996. 
ftiarnn  Bninw  I  iiiilliiii 
AcUng  Dinctor,  Fruit  and  Veg&tabk  Division. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlnlatraUoii 

14  CFR  Part  71 

(AlraiMce  Ooetol  No.  96-ANE-1 1] 

MNMIO-AAM 

ANmvtion  of  V-2  and  V-14;  NY 

AOEMCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Final  rule. 

SUIMARV:  This  rule  alters  Federal 
Airways  V-2  and  V-14  between  the 
Albany.  NY,  Very  High  Frequrncy 
Omnidirectional  Range  (VOR)  and  the 
Gardner,  MA,  VOR  This  action  allovra 
more  flexibility  for  air  traffic  operations 
and  enhances  utilization  of  that 
airapace.  In  addition,  the  airepace 
description  for  V-14  in  the  noUce  of 
proposed  rulemaking  (NPRMJ 
erromeously  included  Canadian 
airspace.  This  action  corrects  that  error. 
EFFECTIVE  DATE:  0901  UTC,  October  10, 
1996. 

FOR  FUirnCR  MFORMATIOM  CONTACT: 
Patricia  P.  Crawford.  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591: 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  MFOWMTION: 

History 

On  September  21. 1995.  the  FAA 
proposed  to  amend  Title  14  of  the  Code 
of  Federal  Regulations  part  71  (14  CFR 
part  71)  to  alter  V-2  and  V-14  from  the 
Albany,  NY,  VOR  to  the  Gardner.  MA. 
VOR  (60  FR  48937).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 


FAA.  No  conunents  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes  and  the  removal  of  the 
language  to  exclude  Canadian  airspace 
from  V-14.  this  amendment  is  the  same 
as  that  proposed  in  the  notice.  Domestic 
VOR  Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.9C  dated  August  17. 1995.  and 
effective  September  16. 1995,  whidi  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airways  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Role 

This  amendment  to  14  CFR  part  71 
altera  V-2  and  V-14  from  the  Albany, 
NY.  VOR  to  the  Gardner.  MA.  VOR. 
These  airways  are  the  primary  arrival 
routes  to  Boston,  MA,  bxxn  the  west.  At 
the  present  time,  the  segment  of  the 
airways  between  the  Albany  VOR  and 
the  Gardner  VOR  is  limited  to  a  10.000- 
foot  minimuin  en  route  altitude  (K^A). 
Realigning  these  airways  will  allow  for 
a  lower  MEA  to  be  assigned  along  these 
routes  and  will  provide  more  flexibility 
for  air  traffic  operations  in  that  area. 
This  alteration  will  enhance  utllizatlaQ 
of  that  ainpace.  In  addition,  the 
airapace  description  for  V-14  in  the 
NPRM  eiTorneously  included  Canadian 
airspace.  This  action  corrects  that  eiror 
because  V-14  does  not  penetrate  the 
Canadian  ainpace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUsbed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Lisl  of  Sobjeds  in  14  CFR  Part  71 

Airepace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendmanl 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PARTTI— {AMENDCO] 

1.  The  authority  citation  for  poit  71 
n>ntin"««  to  nad  as  follows: 

Amklitr-  49  U'S.C.  lOafg),  4O103. 40113, 
40120:  E.O.  10654.  24  FR  SMS,  3  CFK.  19SS- 
1S63  Conp.,  p.  38»:  14  CFR  11.B9. 


171.1 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administratioa  Order  7400.90,  Airspace 
Desi^iations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1S9S,  is  amended  as 
follows: 

Pamgmplt  eoiofa)— Domestic  VOR  Federal 
Airways 

•         •         •         •         • 

V-«    fWritmi] 

From  Saanla.  WA:  EUanibuig,  WA:  Moms 
Lake,  WA:  Spoliuia.  WA:  Mullan  Put.  ID: 
Minoula,  MT:  Drummood.  MT:  Helena.  MT: 
INT  Helena  119"  and  Livingston.  MT,  322* 
radials:  Livingston:  Billings.  MT:  Miles  City. 
MT:  24  miles.  90  miles.  SS  MSL.  Dickinson. 
ND:  10  miles,  60  miles.  38  MSL,  Bismarck. 
ND:  14  miles.  62  miles.  34  MSL.  Jamestown, 
MD;  Fargo.  ND:  Alexandria.  MN:  Gopher, 
MN:  Nodine,  MN;  Lone  Rock.  WI:  Madison. 
Wl:  Badger.  Wl:  Muskegon.  Ml:  Lansing.  MI: 
Salem.  MI;  INT  Salem  093°  and  Aylmer.  ON. 
Canada.  254°  radials:  Aylmer:  INT  Aylmer 
086°  and  Bufhlo,  NY.  259°  radials:  Buffalo: 
Rochester,  NY:  Syracuse.  NY:  Ulica.  NY: 
Albany.  NY:  INT  Albany  084'"  and  Gardner. 
MA.  284°  radials:  to  Gardner.  The  airspace 
within  Canada  is  excluded. 


V.14    iCnriaedl 

From  Chisum.  NM;  via  Lubbock.  TX: 
Childress.  TX;  Hobart.  OK;  Will  Rogers.  OK: 
INT  Will  Rogers  052°  and  Tulsa.  OK.  246° 
radials:  Tulsa;  Neosho.  MO;  Springfield.  MO; 
Vichy.  MCh  INT  Vichy  MT  and  St.  Louis, 
MO,  225*  radials:  Vandalia,  IL:  Tene  Haute, 
IN:  Indianapolis.  IN:  Muhcie,  IN:  Findlay, 
■  OH;  DRYER.  OH;  leHerson,  OH:  Erie,  PA: 
Dunkirk.  NY:  Buffalo.  NY:  Geneseo.  NY: 
Geoigetown.  NY:  INT  Georgetown  093*  and 
Albany,  NY.  270°  radials;  Albany:  INT 
Albany  084*  and  Gardner.  MA.  284°  radials: 
Gardner:  to  Norwich.  CT.  The  airspace 
within  R-5207  is  excluded. 
•         *        *         •        • 

Issued  in  Washington.  DC,  oa  luly  2S, 
1996. 

)eff  Griffith, 

Propuw  Director  for  Air  Traffic  Airspace 
Management. 

IFR  Doc.  96-19606  Filed  7-31-96:  8:45  ami 
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[DockMNe.  2M>1;  Amdt  No.  317] 

FR  AMkldM;  MtoMlMMlW 
AiiiMdnMniB 

AOENCV:  Federal  Avialiaa 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMAKV:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instnmient  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  national  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATS:  0901  UTC,  August  15, 
1996. 

FOR  FURTHER  INFOflMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedvires 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  D.C  20591; 
telephone:  (202)  267-8277. 
SUPPLEMENTARY  INFOWIATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Administration  (14  CFR  part 
95)  amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
airtiail  in  Digbt  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjtmction  with  the  prescribed 
changeover  points  for  those  routes, 
ensiue  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
fi-ee  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navi^ble  airspace. 


In  addition,  those  various  raaacms  or 
circumstances  require  making  this 
amendment  efliactive  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  consideratians.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  chaiues  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  pr<x»dure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current 

It,  therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Prtx»dures  (44  FR  11034;  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  93 

Airspace,  Navigation  (air). 

Issued  in  Washington,  D.C  on  )uly  S,  1996. 
T^amasC  Aocanli. 
Dfrecfor,  F/igJit  Standards  Service. 

Adoption  of  the  Amendment  . 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  August  15. 1996: 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Aulberity:  49  U.S.C.  iae(g).  40103, 40106, 
40113,  40114. 40120,  44502. 44514',  44719, 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 
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Revisions  to  Minimum  Enfioute  IFR  Altitudes  and  Changeover  Points 

[Amendment  397  Ettoctive  Date,  August  15, 1996] 


From 


To 


MEA 


<9S.1(»1    Mraet  noul*»-4J.S. 
AUmic  noute»-B9  la  Added  10  Mad 


Mvattion.  FL  NOB  . 
*4000-MRA 
••1500-MOCA 


'Oewli.FLFix 


Harltad.  CT  Vortac . 
*4000-MRA 
••2S00-*IOCA 


Gals.  MA  ftt 

Inndy.  Rl  Fix  . 


$96.6089    VORFsdaialAlniiaySBiaAmaiidwltoOaMe 


'Qiaym.MAFh. 


{•5.6151    VOR  Fadsrri  Aif«wy  151  la  An«MM  to  Read  In  Pert 


■1S00-MOCA 


Imdy.  Rl  FU 

Providence.  Rl  Vortac  . 


lAFix. 


■3900-MRA 
WeKe,  lA  Fix 


SSS6175    VOR  Federal  AlfWiy  175  la  Ansndad  to  Read  In  Pwt 

— -Weie.  lA  Fh  . 


Wright  Brothers.  NO  VORAJME  _.. 
■2000-MOCA 


Gaytod,  Ml  VOR/OME . 
■SOOO-MRA 


Sioux  City.  lA  Vortac  .. 

195.6189    VOR  Fadaral  AirMy  188  la  Amended  to  Read  In  Part 
— I  Tar  River.  NC  Vortac  , 

<«6.«233    VOR  Fadaral  Airway  233  la  Amended  to  Read  to  Part 

- I  IMpe.  Ml  Fix 


Tomi.  MA  Fix 

•SOOO-MRA 

MeshI,  ME  Fix  

Sappe.  ME  Fix  

■18D0-MOCA 


95.6268    VOR  Federal  AInray  268  I*  Amended  by  Adding 


'MesN.  ME  Fix  . 


San>e,  ME  FU  

Augusta.  ME  VOfVDME . 


Is  Amended  to  Read  In  Pert 


Inndy,  Rl  FU i  Tonrt.  MA  Fix 

•600O-MRA  I    "'"■""™ 

<9S.6451    VOR  Fadaral  Airway  4S1  tt  Amended  to  Delete 
- - — -.    Avonn,  Rl  Fix 


Qrolon,  CT  VOR 

Avonn.  Rl  Fix  

Inndy.  Rl  Fa 

■6000-MRA 
Tomi.  MA  Fix 


Inndy.  Rl  Fix  . 
Tonni,  MA  Fix 

Seedy.  NH  FU . 


••2000 


-3000 


2000 

•2000 


5500 

3000 

•4000 

3100 

5000 

3000 

•3000 

6000 


6000 
2000 
6000 

5000 


From 


To 


MEA 


195.7062    Jet  Routo  No.  62  Is  AmendMl  to  DaMe 

Nantucket.  MA  Vortac |  saile,  MA  W/P 

$95.7086    Jet  Routo  No.  86  la  Amended  by  Adding 

Beatty.  NV  Vortac _ i  puzzy  NV  Fx 

Fuzzy.  NV  Fx |  Boulder  City,  NV  Vortac  . 

$96.7092    Jet  Route  No.  82  Is  Amended  to  Read  m  Part 
Beatty,  NV  Vortac i  Boulder  City.  NV  Vortac  . 


180001 

180001 
29000  I 

24000  1 


45000 
45000 


45000 


§  95.7092     VOR  FEDERAL  AIRWAYS  CHANGEOVER  POINTS 


Ainvay  segment 


From 


To 


Ctiangeover  Points 


Distance 


From 


J-S2 


Beatty,  NV  Vortac  . 


I  BoiMer  City,  NV.  Vortac  . 


12  I  Boulder  City. 
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[DoekM  No.  1IM4:  Amdt  No.  17431 
MN21!0-AAaq 

SIVKlwtf  kistfuiiMnt  Appfoflcn 
Prooadutw;  MtaMManaoiM 


AOEMCV:  Federal  Aviation 
Administratian  (FAA),  DOT. 
ACTION:  Final  rule. 


:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  Thme  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

OATEK  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  refsrance-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
AOOMaaU:  Availability  of  mattera 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20391; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  Hie  a%cted  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 


Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

Fon  nimMER  wfommtwn  contact:  Paul 
).  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  BOO 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 
■UPnEKKMTARV  MFOIWATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(b),  1  CFR  part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forins  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  refiaienca  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
-Complex  nature,  and  the  need  for  a 
special  i  jnnat  make  their  verbatim 
publication  in  the  Federal  Kagialar 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

TiieRule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
efiisctive  in  less  than  30  days.  For  the 
remaining  SIAPs,.an  effective  date  at 
least  30  days  after  publication  is 
provided. 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Inued  in  Washington,  DC  on  |uly  26, 1906. 
Thoaas  C  Accudi, 

Director,  Flight  Standards  Service. 

AdoptioB  of  the  Amendment  . 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


/:  49  U.S.C  106(g),  40103,  40113, 
40120, 44701:  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  reed  as 
follows: 

M<7Ja.  •7,25, 97,27,  •7,29, 97  J1, 97.33, 
i7J6    [Amsndad] 

By  amending:  5  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  897.25  LOC  LOC/DME, 
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LDA,  LDA/DME,  DSF,  SDF/DME; 
§97.27  NDB,  NDB,  DME;  S  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  AIAPs,  identified  as  follows: 

.  .  .Effective August  IS,  1996 

Windsor  Locks,  CT,  Bradley  Intl,  VOR  OR 

TACAN  RWY  6.  Grig.  CANCELLED 
Windsor  Locks,  CT.  Bradley  Intl,  VOR  RWY 

15,  Orig 
Windsor  Locks,  CT,  Bradley  Intl,  VOR  OR 

TACAN  RWY  15,  Ajndt  2A  CANCELLED 
Windsor  Locks,  CT,  Bradley  Intl,  VOR  OR 
TACAN  OR  GPS  RWY  24,  Amdt  1. 

CANCELLED 
Windsor  Locks.  CT,  Bradley  Intl.  VOR  OR 

TACAN  OR  GPS  RWY  33,  Orig, 

CANCELLED 
Windsor  Locks,  CT,  Bradley  Intl,  NOT  OR 

GPS  RWY  6,  Amdt  27 
Windsor  Locks,  CT,  Bradley  Inti,  COPTER 

ILS  058,  Amdt  1 
Windsor  Locks,  CT,  Bradley  Intl,  ILS  RWY  6, 

Amdt  33 
Windsor  Locks,  CT,  Bradley  Intl,  ILS  RWY 

24,  Amdt  7 
Windsor  Locks,  CT,  Bradley  Intl,  ILS  RWY 

33,  Amdt  8 
Belle  Pliine,  L^,  Belle  Plaine  Muni.  NDB 

RWY  35,  Orig 
Sioux  City,  lA,  Sioux  Gateway,  GPS  RWY  17, 

Orig 
Sioux  City,  lA,  Sioux  Gateway,  VOR/DME 

RNAV  RWY  17,  Orig-A  CANCELLED 
Isoco  County,  MI,  East  Tawas,  VOR  OR  GPS- 

A.  Amdt  7 
Oicoda.  MI.  Oacode-Wurtsmith.  VOR  OR 

GPS  RWY  6,  Orig 
Oscoda,  Va.  Oscoda-Wurtsmith,  VOR  OR 

GPS  RWY  6,  Orig-B,  CANCELLED 
Oscoda,  MI,  Oscoda-Wurtsmith,  ILS/DME 

RWY  24,  Amdt  1 
Uncobiton,  NC,  Lincoln  County,  LOC  RWY 

23,  Orig 
Ck>lumlnis,  OH,  Port  Columbus  Intl,  NDB 

RWY  28R,  Orig 
Scappoose.  OR,  Scappoose  indlxstrial 

Airpark,  UX/DME  RWY  15,  Orig 
Devils  Lake,  ND,  Devils  Lake  Muni,  NDB 

RWY  31,  Orig 
Devils  Lake,  ND,  Devils  Laka  Muni,  ILS  RWY 

31,  Orig 
Devils  Lake,  ND,  Devils  Lake  Muni,  ILS/DME 

RWY  31,  Amdt  1  CANCELLED 
Pittsburgh,  PA,  Pittsburgh  International,  ILS 

RWY  lOR.  Amdt  7 
Dallas-Fort  Worth,  TX.  Dallas-Pt  Worth 

International,  ILS  RWY  17L,  Orig 
Dallas-Fort  Worth,  TX,  Dallas-Ft  Worth 

International,  ILS  RWY  35R.  Orig 
Fort  Worth,  TX,  Fort  Worth  Meacham  Inti, 

NDB  OR  GPS  RWY  34R,  Amdt  B 
Fort  Worth,  TX,  Fort  Worth  Meacham  Intl, 

LOC  EC  RWY  31|R,  Amdt  7  CANCELLED 
Fort  Worth,  TX,  Fort  Worth  Meacham  Intl. 

ILS  RWY  34R,  Orig 
Chetek,  WI,  Chetek  Muni-Southworth,  VOR/ 

DME-A,  Orig 

.  .  .  Effective  September  13, 1996 

Eliot,  ME,  Littlebrook  Air  park,  NDB  OR 

GPS-A,  Amdt  1,  CANCELLED 
EUot.  ME.  Littlebrook  Air  park,  NDB-B,  Orig 


Baltimore.  MD.  Baltimore-Washington  Intl. 

VOIVDME  RWY  22,  Amdt  9 
Baltimore,  MD.  Baltimore-Weshlngton  Intl, 

VOR/DME  RWY  33L,  Amdt  1 
Frederick,  MD,  Frederick  Muni,  ILS  RWY  23, 

Amdt  3 
Sussex,  N),  Sussex,  GPS  RWY  3,  Orig 
Aurora,  OR.  Aurora  Sues.  LOC/DME  RWY 

17,  Orig 
Portland,  OR,  Portland  Uitl,  MLS  RWY  28L, 

Orig 
Moses  Lake,  WA.  Grant  County,  MLS  RWY 

32R,Orig 

.  .  .  Effective  Octc^r  10, 1996 
Kodiak,  AK.  Kodiak,  GPS  RWY  25,  Orig 
Liocohi,  CA.  Lincoln  Regional/Kari  Harder 

Field,  ILS  RWY  15.  Orig 
Holyoke.  CO.  Holyoke.  GPS  RWY  17,  Orig 
Holyoke,  CO,  Holyoke,  GPS  RWY  35,  Orig 
Windsor  Locks,  CT,  Bradley  Intl,  GPS  RWY 

15,  Amdt  1 
Dover/Cheswold.  DE,  Dalawara  Airpark.  GPS 

RWY  9,  Orig 
Dover/Cheswold,  DE,  Delaware  Airpark.  GPS 

RWY  27.  Orig 
Bowling  Green,  KY,  Bowling  Gieen-Warren 

County  Regional.  GPS  RWY  21.  Orig 
Hammond,  LA.  Hammond  Muni,  GPS  RWY 

31,  Orig 
Norfolk,  NE,  Karl  SteEin  Memorial,  VOR  OR 

GPS  RWY  19,  Amdt  7 
Norfolk.  NE,  Karl  Stefan  MemoriaL  ILS  RWY 

1,  Amdt  4 
Manchester,  NH,  Manchester,  VOR/DME 

RNAV  RWY  8.  Amdt  4 
Erwin,  NC.  Harnett  County.  GPS  RWY  04. 

Orig 
Southport.  NC,  Bnmswick  County,  GPS  RWY 

23,  Orig 
Altoona,  PA,  Altoona-Blair  County.  VOR  OR 

GPS-A,  Amdt  4 
Athens,  TX,  Athens  Muni,  NDB  RWY  35, 

Amdt  4 
Bonham,  TX,  lones  Field.  VOR/DME  RWY 

17.  Orig 
Bonham.  TX,  Jones  Field,  VOR/DME  OR  GPS 

RWY  17,  Amdt  2  CANCELLED 
Bonham,  TX.  Jones  Field.  NDB  RWY  17, 

Amdt  3 
Bowie.  TX,  Bowie  Muni,  NDB  OR  GPS  RWY 

17,  Amdt  3 
Bowie,  TX.  Bowie  Muni.  NDB  OR  GPS  RWY 

35.  Amdt  3 
Caddo  Mills,  TX,  Caddo  Mills  Muni.  NDB 

RWY  35L.  Amdt  2 
Caddo  Mills,  TX.  Caddo  Mills  Muni.  GPS 

RWY  35L.  Orig 
Dallas.  TX.  Dallas  Love  Field.  ILS  RWY  13L, 

Amdt  29 
Dallas,  TX,  Delias  Love  Field,  ILS  RWY  13R, 

Amdt  3 
Dallas,  TX,  Dallas  Love  Field,  ILS  RWY  31L, 

Amdt  19 
Dallas,  TX,  Dallas  Love  Field.  ILS  RWY  31R. 

Amdt  3 
Denton.  TX.  Denton  Muni.  NDB  OR  GPS 

RWY  17,  Amdt  6 
Denton.  TX,  Denton  Muni.  ILS  RWY  17. 

Amdt  6 
Granbury,  TX.  Granbury  Muni,  VOR/DME-A. 

Orig 
Granbury,  TX,  Granbury  Muni,  VOR  OR     • 

GPS-B,  Amdt  3  CANCELLED 
Greenville,  TX,  Majors,  VOR/DME,  RWY  17 
Orig 


Cnenvllle,  TX,  Majors,  VOR/DME-A.  Amdt 

2CANCELLED 
Greeaville,  TX,  Majors,  NDB  RWY  17.  Amdt 

5 

GrMnvUle.  TX,  KUjon,  NDB  RWY  3S.  Amdt 
1 

Giecnville,  TX,  Majora,  ILS  RWY  17,  Amdt 

5 
Henderson,  TX.  Rusk  County.  VOR/DME  OR 

GPS-A  Amdt  3 
Lancaster,  TX,  Lancaster.  NDB  OR  C3>S  RWY 

31,  Amdt  1 
Umgview,  TX,  Gmgg  County,  VOR  OR 

TACAN.  RWY  13,  Amdt  20 
Longview,  TX,  Gregg  County,  ILS  RWY  13, 

Amdt  11 
Mesqulte,  TX,  Meequile  Metro,  NDB  OR  GPS 

RWY  17,  Amdt  5 
Meaquite,  TX,  Meaquite  Metro,  LOC  BC  RWY 

35,  Amdt  2 
Maaqulta,  TX,  Meaquite  Metro,  ILS  RWY  17, 

Amdtl 
Palestine,  TX.  Palestine  Muni.  VOR/DME  OR 

GPS  RWY  17.  Amdt  4 
Paris,  TX.  Cox  Field,  VOR  OR  GPS  RWY  35. 

Amdtl 
RockwaU,  TX.  Rockwall  Muni.  VOR/DME  OR 

la's  RWY  16.  Amdt  4  C/UXXLLED 
RockY»all,  TX.  Rockwall  Muni,  NDB-A.  Orig 
Rockwall,  TX.  Rockwall  Muni.  GPS  RWY  16. 

Orig 
RockwaU,  TX,  Rockvrall  Muni,  GPS  RWY  34. 

Orig 
Sherman,  TX.  Sherman  Muni.  VOR/DME-A. 

Orig 
Shennan,  TX.  Sherman  Muni,  VOR/DME  OR 

GPS  RWY  34,  Amdt  4  CANCELLED 
Terrall,  TX.  Teirall  Muni,  VOR/DME  OR  GPS 

RWY  35.  Amdt  3  CANCELLED 
Terrall.  TX.  Temll  Muni.  NDB  OR  GPS  RWY 

17.  Amdt  3 
Chesapeake.  VA.  Chesapeake  Muni,  GPS 

RWY  5.  Orig 

Nole:  The  FAA  published  Procedures  in 
Docket  No.  28625,  Amdt  No.  1740  to  Part  97 
of  the  Federal  Aviation  Regulations  [VOL  61 . 
FR  No.  139.  Page  37353,  dated  July  .18. 1998 
under  Section  97.23  effective  12  Sep  96 
which  is  hereby  amended: 

CHANGE  EFFECTIVE  DATE  T0 10  OCT 
1996,  FOR  THE  FOLLOWING  PRCXXDURES: 
St  Meiy's.  AK,  St  Mary's.  GPS  RWY  16.  Orig 
St  Mary's.  AK.  St  Mary's.  GPS  RWY  34,  Orig 

IFR  Doc  96-19607  Filed  7-31-98;  8:45  ami 
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14  CFR  Part  97 

[Docket  No.  28645;  Amdt  Na  1744] 
RiN2120-AA8S 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


--    /:  This  amendment  establishes, 

amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
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(SIAPs)  for  operaticau  at  certain 
aiiports.  Tlieae  regulatory  actions  ai« 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigstional 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  trafBc  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 
AOCMSMS:  Availability  of  matter 
incorporated  by  reference  in  the 
ifpiAi^Hmnnt  is  as  fbUows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591: 

Z.  The  FAA  Regional  Office  of  the 
region  in  which  a^cted  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originaled  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
ZOO),  FAA  Headquarters  Building,  BOO 
Independence  Avenue,  SW., 
Washington.  DC  20591 :  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  aSected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Govemmeol  Printing  Office, 
Washington,  DC  20402. 
FOn  FURTHER  WFORMATWH  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-t20),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591: 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDQ/Permanent  (P)  Notices  to 


Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  $  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Regiitar 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
pid>lishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  aectioiu.  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

TliaRale 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
foUovnng  FDC/P  NOT  AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

Tha  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances  ^ 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  In  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 


commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  eOactive  in  less  than  30  days. 

Coaclmian 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore— <1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minlmul  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  ofSubiMds  in  14  CFK  Part  97 

Air  Traffic  Control.  Airports. 
Navigation  (Air). 

iHusd  in  Washington,  DC  on  July  26. 1996. 
TTieani  C  AccaiJi, 
Oiractor,  F/JgA(  Stondonfa  Servin. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dales  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Andurtty:  49  U.S.C  40103, 40113,  4«20, 
44701: 49  V.S.C  106(g):  and  14  CFR 
11.49(bH2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23. 97.2S,  97^7, 97  J*.  t7J1,  tT  J3, 
97.36    [Amandad] 

By  amending:  $  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  S  97.25  LOC.  LOC/DME, 
LDA,  LJ3A/DME,  SDF,  SDF/DME: 
S  97.27  NDB.  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SLAPs; 
§  97.33  RNAV  SIAPs:  and  $  97.35 
COPTER  SLAPs,  identified  as  follows: 

.  .  .  effacUve  upon  publicallan 
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FDC  date 

state 

City 

Akpoft 

FDC  No. 

SIAP 

06/27/96  

ID 
UT 

MN 

NE 
NE 
lA 
lA 

lA 

lA 

lA 
lA 

NY 
NY 
MS 
NY 

NY 

NY 
NY 
NY 
GA 
IL 

NC 
lA 
lA 
lA 

lA 

lA 

lA 

McCal      __       

Lxigan  .              

Oroinefd  ...,.._..„«„. 

Linoom  - _„ 

McCal ...     

FOC  6/4222 
F0C«4430 

FDC  6/4731 

FDC6/475S 
F0C6W756 
FDC  6/4890 
FDC  6/4884 

FDC6/488S 

FOC  8/4898 

FDC  6/4887 
FDC  6/4898 

FDC  6/4930 
FDC  8/4931 
FDC  6/4967 
FDC  8/4979 

FDC  6/4980 

FDC  6/4963 
FUC  6/4964 
FDC  6/4965 
FDC6«010 
FDC6A069 

FDC  6*092 
FDC  6«142 
FDC6«143 
FDC6S144 

FDC6S138 

F0C6A140 

FDC  6«141 

NDB  or  QPS-A,  ORia. 

VOR  or  GPS^  AMOT  6...  THIS 

CORRECTS  NOTAM  IN  96-16 
VOR  or  GPS   RWY  30  AHiCT 

13... 
ILS  RWY  351,  AMOT  11  A_ 
ILS  Rwy  17R.  AMDT  SA- 
VOR RWY  31,  AMOT  1 1.. 
NOe  or  QPS  RWY  31.  AMOT 

8.- 
VOR  OR  GPS  RWY  13.  AMOT 

8A_ 
VOR  or  GPS  RWY  36,  AMOT 

5A... 
ILS  RWY  31,  AMOT  10A... 
LOCrtJME  BC  RWY  13,  AMOT 

4... 
ILS  RWY  4R  AMOT  28B-. 
ILS  RWY  13L  AMOT  14A.. 
ILSRWY17,OHia.. 
VORTOME    or   TACAN   or   GPS 

RWY  22L  AMOT  4... 
VOR  or  GPS  RWY  4Ufl  AMOT 

15.. 
ILS  RWY  22L  AMDT  22.. 
ILSRWY31LAMDT9.. 
ILS  RWY  SIR  AMOT  13... 
ILS  RWY  5,  AMOT  24... 
>«>B  or  QPS  RWY   18,  AMOT 

8... 
RAOAR-1.  AM0T7.. 
NOB-^,  ORIG... 
LOCRWY12,ORK3-C.. 
NOB  or  GPS  RWY  12,  ORIG- 

C. 
VORTOME  RNAV  or  GPS  RWY 

34,  AMOT  4.. 
VOR/DME  RNAV  or  GPS  RWY 

16,  AMOT  4... 
VORA3ME  or  QPS-A,  AMOT  6.. 

07/02/96  ...... 

07/11/96  -.... 

07/12«6  ..— 

LogarvCache 

BrainanK^ow    W)ng    Ownty    Ra- 
gkmL 

llnyilnMlpi  

07/12/96 

07/18/96  ..... 
07/16/96  

07/16/96 

— do  „. 

Dutus* 

— do 

do 

.do  _„ 

Dubuque  Regional 

.do  

do 

.„./to  .— _. 

i_jto . 

...jdo 

07/16/96 

•tn     ■   „    , 

07/16«6  

07/16«6  

do 

do  „..     

New  Yodc _ 

do  

Paacagoula _.. 

New  Yont 

.....do 

....do 

do 

do 

Coluirtius 

Salwn 

Raleigh-Ourtmn 

Charles  City 

do  _ 

do  .  

Fort  MaiSson 

.do  

.....do „ 

07/17/96  

07/17/96  

07/18/96  

John  F.  Kannady  M 

Trent  Lot!  InB .'._.Z_I ." . 

07/18/96  

07/1  B«6  

John  F.  Kennedy  ln« 

.do „ 

07/18/96  

07/18«6  

07/18«6  — 
07/19«6  — 
07/22«6  — 

07/22«6  

07/23S6  

— do 

....A)  _ 

do  

Salem-Lecknne  

Raletgt)-Outiam  Ml 

rhaiiiff  r>y  u^ 

07/23«6  

07I23IX  

07/23/96 

07/23S6 

amaix  — 

A)  

.....Oo  

Fort  liiladison  Muni  

._.A)  .„ 

— do 

(FR  Doc  96-19606  Filed  7-31.96: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  601, 620, 630, 640, 650, 
660,  and  680 

{Daeka<Na9SN-310B] 

Ravocation  of  Certain  Regulations; 
Biological  Products 

agency:  Food  and  Drug  Administntion, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  remove  certain  biologies 
regulations  that  aru  obsolete  or  no 
longer  necessary  to  achieve  public 
health  goals.  These  regulations  were 
identified  for  removal  as  the  result  of  a 
page-by-page  review  of  the  agency's 


regulations.  This  regulatory  review  is  in 
response  to  the  Adininistration's 
"Reinventing  Government"  initiative 
which  seeks  to  streamline  government 
to  ease  the  burden  on  regulated  industry 
and  constuners. 

EFFECTTVE  DATE:  August  12.  1996. 
FOR  Ft/RTHER  INFORMATION  CONTACT: 
Regarding  general  information  on 
FDA's  "reinventing  initiative":  Lisa 
■     M.  Helmanis,  Office  of  Policy  (HF- 
26),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-3480. 
Regarding  biologies  regulations: 
Annette  A.  Ragosta,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-630).  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  suite  200N,  Rockville,  MD 
20852-1448,  301-594-3074. 
SUPPLEMEHTAAY  StFOnMATXM: 

I.  Background 

On  March  4, 1995,  President  Clinton 
announced  plans  for  the  reform  of  the 
Federal  regulatory  system  as  part  of  the 


Administration's  "Reinventing 
Government"  initiative.  In  his  March  4 
directive,  the  President  ordered  all 
Federal  agencies  to  conduct  a  page-by- 
page  review  of  their  regulations  and  to 
"eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of 
reform."  In  the  Federal  Register  of 
October  13, 1995  (60  FR  53480).  FDA 
issued  a  notice  of  proposed  rulemaking 
in  which  FDA  proposed  to  remove  a 
ntunber  of  outdated  or  urmecessary 
regulations  in  parts  100  through  801  (21 
CFR  parts  100  through  801).  The 
regulations  proposed  for  removal  apply 
to  a  variety  of  products  regulated  by 
FDA.  including  foods,  drugs,  veterinary 
drugs,  biological  products,  and  devices. 
Interested  persons  were  requested  when 
submitting  comments  to  identify  the 
FDA  Center  responsible  for  the 
regulation  of  the  product  to  which  the 
comments  applied.  In  order  to  expedite 
matters,  the  final  rules  resulting  from 
the  line-by-line  review  are  being  issued 
separately  by  FDA  Centers.  FDA  is 
issuing  this  final  rule,  which  eliminates 
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certain  regulations  aiTecting  biological 
products  in  parts  600  throtigh  680. 

n.  Cominenls 

FDA  received  two  comments  on  the 
proposed  rule  that  related  to  the 
biologies  regulations.  One  coounant  was 
general  in  nature  and  urged  Congreas  to 
include  FDA  reform  as  a  top  priority  in 
1996. 

Congress  is  currently  considering 
legislation  that  would  affect  FDA 
programs  and  procedures.  FDA  has 
testified  at  congressional  bearings  on 
the  pending  bills.  The  agency  does  not 
believe  it  would  be  appropriate  to 
comment  on  the  ongoing  legislative 
initiatives  in  this  rulemaking. 

The  agency  agrees  with  the  comment 
that  regulatory  prugrdm»  aud  Ihtf 
regulations  that  implement  them  should 
be  reviewed  and  revised  or  reformed 
where  appropriate.  FDA  is  currently 
reviewing  other  biologies  regulations, 
the  potential  removal  or  revision  of 
which  involves  issues  of  greater 
regulatory  complexity  and.  based  on 
this  review,  will  remove  or  significantly 
revise  these  regulations  at  a  later  date, 
hi  addition,  a  number  of  changes  to  the 
regulations  and  policies  affecting 
biological  products  are  already 
underway.  (See  for  example.  "Interim 
Definition  and  Elimination  of  Lot-by-Lot 
Release  for  Well-Characterized 
Therapeutic  Recombinant  DNA-Derived 
and  Monoclonal  Antibody 
Biotechnology  Products"  (60  FR  63048. 
December  8, 1995):  "Well-Characterized 
Biotechnology  Products:  Elimination  of 
Establishment  License  Application"  (61 
FR  2733,  January  29,  1996);  "Changes  to 
an  Approved  Application"  (61  FR 
2739);  "Draft  Guidance:  Changes  to  ah 
Approved  Application  for  Well- 
Characterized  Therapeutic  Recombinant 
DNA-Derived  and  Monoclonal  Antibody 
Biotechnology  Products;  AvailabiUty" 
(61  FR  2748);  "Changes  to  an  Approved 
AppUcation;  Draft  Guidance; 
Availability"  (61  FR  2749).)  This  final 
rule.  "Revocation  of  Certain 
Regulations:  Biological  Products,"  is 
one  part  of  the  agency's  efforts  to  create 
a  more  efficient  and  responsive 
regulatoiy  system. 

The  other  comment  received  was 
supportive  of  the  proposed  rule  and 
stated  that  it  was  a  good  first  step  in 
reducing  regulatory  burden.  The 
comment  suggested  the  incorporation  of 
the  United  States  Pharmacopeia  (USP) 
monograph  system  based  on  the  Center 
for  Drug  Evaluation  and  Research  model 
into  the  Center  for  Biologies  Evaluation 
'  and  iiesearch's  regulatory  reform 
process. 

The  agency  does  not  agree  with  this 
suggestion  because  biologies,  for  which 


FDA  is  removing  additional  standards 
from  the  regulations,  are  complex  and 
diverse  entities.  Monographs  for  many 
types  of  biological  products  could 
become  quickly  outdated  in  the  rapidly 
evolving  field  of  biotechnology,  as  did 
the  Additional  Standards  in  parts  620, 
630,  640,  650,  660,  and  680,  which  this 
final  rule  is  removing.  Use  of 
monographs  would  allow  for  less 
flexibility  in  the  development  of 
product  specificationa  for  complex 
biologicals. 

m.  EflwUrc  Date 

As  provided  under  5  U.S.C.  S53(d) 
and  S  10.40(e)  (21  CFR  10.40(c)),  the 
e^ctive  date  of  a  final  rule  may  not  be 
less  than  30  days  after  the  dale  of 
publication,  except  for,  among  other 
things,  "a  regulation  that  grants  an 
exemption  or  relievos  a  restriction" 
(S  10.40(e)(4)(l)).  The  final  rule  is 
effective  August  12, 1996. 

IV.  Analyiis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  C)rder  12866 
and  the  Ragidatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(iiicludlng  potential  economic, 
environmental,  pubUc  health  and  safety, 
and  other  advantages:  distributive 
impacts:  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  die  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  proposed  removals 
have  no  compliance  costs  and  do  not 
result  in  any  new  requirements,  the 
agency  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

V.  Enviroiiiiiental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  eKsct  on 
Uie  human  environment  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

List  of  Subiects 

2iCFRPart601 

Administrative  practice  and 
procedure,  Biologies,  Confidential 
business  information. 

21  CFR  Part  620 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  630 

Biologies,  Labeling. 

21  CFR  Part  640 

Blood.  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Port  650 

Biologies. 

21  CFR  Part  660 

Biologies,  Labeling.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  680 

Biologies.  Blood.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act  and  under  authority 
delegated  to  the  CommissioneT  of  Food 
and  Drugs.  21  CFR  parts  601.  620.  630. 
640.  650.  660.  and  680  an  amended  as 
follows: 

PART  601— UCENSme 

1 .  The  authority  ciution  for  21  CFR 
part  601  continues  to  read  as  follows: 

Aolfaocily:  Sees.  201,  SOI.  902,  S03,  505, 
510,  513-516.  518-520.  701,  704.  721,  801  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  351,  352.  353,  355,  360,  360o- 
3eOf,  3e0b-3«0j,  371,  374.  379e,  38l);  aecs. 
215,  301,  351,  352  of  the  Public  Health 
Servics  Act  (42  U.S.C  216,  241,  262,  283); 
sacs.  2-12  of  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C.  1451-1481). 

iSOIJO    [Ramovsd] 

2.  Section  601.30  Licenses  required; 
products  for  controlled  investig/ation 
only  is  removed. 

teoiJI    [Removed] 

3.  Section  601.31  Procedure  is 
removed. 

laoiJZ    [Itoinovwq 

4.  Section  601.32  Form  of  license  is 
removed. 

PART  620-AOOmONAL  STANDARDS 
FOR  BACTERIAL  PRODUCTS 

Part820   [ftMnovad] 

5.  Part  620  is  removed. 
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PART  63&-ADOmONAL  STANDARDS 
FOR  VIRAL  VACCINES 

Part  630    [Ramovedl 

6.  Part  630  is  removed. 

PART  640-ADDrTIONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

7.  The  authority  citation  for  21  CFR 
part  640  continues  to  read  as  follows: 

Autfaority:  Sees.  201.  501,  502.  503,  505, 
510.  701  of  the  Fedeial  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  351,  352.  353. 
355,  360,  371);  sacs.  215,  351,  352,  353,  361 
of  the  PubUc  Health  Service  Act  (42  U.S.C 
216,  262,  263,  263a,  264). 

Subpart  K    [Bamoved  and  Resarvad] 

8.  Subpart  K,  consisting  of  §$640,110 
through  640.114,  is  removed  and 
reserved. 

PART  eSO-^DOmONAL  STANDARDS 
FOR  DIAQNOSTIC  SUBSTANCES  FOR 
DERMAL  TESTS 

Part660    [Ramovsdl 

9.  Part  650  is  removed. 

PART  66fr-ADOIT10NAL  STANDARDS 
FOR  DIAGNOSTIC  SUBSTANCES  FOR 
LABORATORY  TESTS 

10.  The  authority  citation  for  21  CFR 
part  660  continues  to  read  as  follows: 

Anlhoritjr:  Sees.  201.  501.  502.  503,  505, 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  351.  352.  353. 
355,  360,  371);  sees.  215,  351,  352,  353,  361 
of  the  Public  Health  Service  Act  (42  U.S.C 
216.  262,  263,  263a,  264). 

Subpart  K    [Ramovad] 

11.  Subpart  K,  consisting  of 
§§660.100  through  660.105,  is  removed. 

PART  680— ADDITIONAL  STANDARDS 
FOR  MISCELLANEOUS  PRODUCTS 

12.  The  authority  ciUUon  for  21  CFR 
part  680  continues  to  read  as  follows: 

Authority:  Sees.  201.  501,  502,  503,  505, 
510.  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  351.  352,  353. 
355,  360.  371):  sees.  215.  351,  352,  353,  361 
of  the  Public  Health  Servics  Act  (42  U.S.C. 
216,  262,  263,  2638,  264). 

13.  The  heading  for  Subpart  A— 
Allergenic  Products  is  removed. 

Subpart  B    [Raowvad] 

14.  Subpart  B,  consisting  of  §§680.10 
through  680.16,  is  removed. 

Subpart  C    [Ramovad] 

15.  Subpart  C,  consisting  of  §§680.20 
through  680.26,  is  removed. 


Dated:  )uly  19. 1996. 
WUUam  K.  HubbanL 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  96-19604  RIed  7-31-96;  8:45  an] 

sauHo  ooof  4ies-*i-f 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redamatton 
and  Enforcement 

30  CFR  Part  735 

Orints  for  Program  Development  and 
Administration  and  Enforcement 

CFR  Correction 

In  Title  30  of  the  Code  of  Federal 
Regtdations.  parts  700  to  End.  revised  as 
of  July  1. 1995.  on  page  144.  §  735.23 
was  inadvertently  omitted.  The  omitted 
text  should  read  as  follows: 

{735.23   AdnHnMrathw  procadures. 

The  agency  shall  follow 
administrative  procedures  governing 
accounting,  payment,  property  and 
related  requirements  contained  in  Office 
of  Management  and  Budget  Circular  No. 
A-102. 

■uMOcooc  iaas4i-o 


30CFRPart937 
Oregon 

CFR  Correction 

bi  Tide  30  of  the  Code  of  Federal 
Regulations,  parts  700  to  End.  revised  as 
of  July  1, 1995,  on  page  639,  §937.772 
was  inadvertenUy  omitted.  The  omitted 
text  should  read  as  follows: 

S  (37.772    Raqulieniama  tor  coal 
axptonUon. 

(a)  Part  772  of  this  Chapter, 
"Requirements  for  coal  exploration," 
shall  apply  to  any  person  who  conducts 
or  seel^  to  conduct  coal  exploration 
operations. 

(b)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
drctmistances.  If  additional  time  is 
needed,  OSMKE  shall  notify  the 
applicant  that  the  application  is  being 
reviewed,  but  more  time  is  necessary  to 
complete  such  review,  setting  forth  the 
reasons  and  the  additional  time  that  is 
needed. 

(c)  Where  coal  exploration  is  to  occur 
on  State  lands  or  the  minerals  to  be 
explored  are  owned  by  the  State,  a 
mineral  lease  issued  1^  the  Oregon 
Division  of  Lands  authorizing  the  coal 


exploration  is  required  to  be  filed  vrith 
the  permit  application. 

|S2  FR  13812,  Apr.  24. 19871 


FEDERAL  COMMUNICATIONS 

47  CFR  Parti 

PW  Oeckst  No.  08-84;  OA  08-11581 

Aaaaaamant  and  CoHacOon  of 
RaguMory  Foe*  for  Fiscal  Year  1996 

AGENCY:  Federal  Conmitmieatioos 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission  revised  its 
Schedule  of  Regulatory  Fees  on  July  1. 
1996,  in  order  to  recover  the  amount  of 
regulatory  fees  that  Congress  has 
required  it  to  collect  for  fiscal  year  1996. 
See  Report  and  Order  in  the  Matter  of 
Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1996, 
Md  Docket  96-84,  FCC-29S  (released 
July  5. 1996).  The  attached  Order 
establishes  the  dates  when  these 
regulatory  fees  must  be  paid. 
EFFICnVE  DATE:  August  1, 1996. 
DATES:  September  30, 1996  for  annual 
fees  for  Geosynchronous  Space  Station 
Licensees,  Intelsat  and  Inniatsat 
Signatories,  and  Low  Earth  Orbit 
SateUite  System  Licensees.  September 
12, 1996,  duDugh  September  20, 1996, 
for  all  other  aimual  fee  payors. 
Begiiming  on  September  12, 1996.  for 
applicants  who  pay  fees  in  advance  in 
combination  with  their  application  fiae 
for  new,  renewal  and  reinstatement 
authorizations  in  the  private  wireless 
services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  W.  Herrick,  Office  of  Managing 
Director  at  (202)  418-0443,  or  Terry  D. 
Johnson,  Office  of  Managing  Director  at 
(202)  418-0445. 
SUPPLEMENTARY  INFORMATION: 
Adopted:  July  22, 1996 
Released:  July  24. 1996 

1.  The  Managing  Director  has 
determined  the  dates  for  collection  of 
the  fees  adopted  in  the  fiscal  year  1996 
regulatory  fee  proceeding.  See 
Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1996. 
FCC-295  (released  July  5, 1996),  61  FR 
36629  (July  12, 1996).  We  are 
establishing  collection  dates  as 
indicated  twlow. 

2.  Annual  regidatory  fees  for 
Geosynchronous  Space  Station 
licensees,  Intelsat  and  Inmarsat 
Signatories,  and  Low  Earth  Orbit 
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Satellite  System  Licensees  aie  due  on 
September  30, 1996. 

3.  Annuel  regulatory  fees  for 
regulatees  in  the  cable  television, 
fviTn"'""  carrier,  international  (except 
the  three  categories  listed  in  paragraph 
2  above),  mess  media,  and  commercial 
wireless  services  are  due  during  the 
period  beginning  September  12. 1996, 
and  ending  September  20, 1996.  Parties 
paying  these  fees  electronically  are 
requested  to  submit  them  on  September 
J2t/i  or  September  13th. 

4.  Applicants  for  new,  renewal  and 
reinstatement  licenses  in  the  private 
wireless  services  which  pay  annual  Eses 
of  $7.00  in  advance  for  each  year  of 
their  license  term  in  combination  with 
the  appropriate  application  fee  are  to 
begin  paying  the  new  rate  on  September 
12, 1996.  For  private  wireless  licensees 
which  pay  $3.00  in  advance  for  each 
year  of  their  license  term  in 
combination  with  the  appropriate 
application  fee,  there  is  no  change  and 
they  will  continue  to  do  so. 

5.  Since  the  time  for  collecting  fees  is 
extremely  limited,  we  are  unable  to  oSer 
installment  payments  for  fiscal  year 
1996. 

6.  Accordingly ,';( is  ordered  That  the 
dates  for  collection  of  fiscal  year  1996 
regulatory  fees  are  as  provided  in 
paragraphs  2,  3  and  4  of  this  Order.  This 
action  is  taken  under  delegated 
authority  pursuant  to  §§  0.231(a)  and 
l.llS7(b)(l)  of  the  (Commission's  rules. 
47  U.S.C  5S  .231(8)  and  1.1157(b)(1). 

List  ofSabjaciB  in  47  CFR  Pari  1 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Federal  Conununications 
Commission,  Radio, 
Telecommunications,  Television. 
Federal  Coaunonicatioos  Commission 
Andraw  S.  riabal. 
Manaffng  Director. 

(FR  Doc  96-19S7S  Piled  7-31-M;  8:45  ami 
aauM  eoec  sns.»i-» 


47CFRPwt73 

Radio  BfoadeaaUng  Sarvicae;  Varioua 
Locationa 

AOENCY:  Federal  Communications 

Commission. 

ACnOM:  Final  rule. 


Y:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  apphcations  filed  by 
licensees  and  permittees  operating  on 


these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Corrunission's  Ru)es 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1989).  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Chaimel  and  Class  Modifications 
(Upgrades)  by  Applications.  8  FCC  Red 
4735  (1993). 

EFFECnvC  DATE:  August  1. 1996. 
FOR  FUnTHER  INF0MMT10N  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPlBSfTAllY  iNFomtA-nON:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  )une  27, 1996,  and 
released  July  5,  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the  . 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

List  of  Subiects  in  47  CFRPari  73 

Radio  broadcasting 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED! 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aatfaorily:  Sacs.  303,  48  Slal..  as  amended. 
1082: 47  U.S.C.  154,  as  amended. 

(73.2(12    [Amanded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  255C  and  adding 
Channel  25SC2  at  Montgomery,  and  by 
removing  Channel  254A  and  adding 
Channel  254C2  at  Warrior. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Chatmel  296C2 
and  adding  Chaimel  297C2  at  Rio  Del 
and  by  removing  Channel  299A  and 
adding  Channel  29981  at  Twentynine 
Palms. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  removing  Channel  224A  and  adding 
Channel  224B1  at  Herrin. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Miimesota,  is 
amended  by  removing  Chaimel  269C3 
and  adding  Channel  269C2  at  Duluth. 

6.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  2S2A 
and  adding  Channel  252C3  at  Carthage. 


7.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  removing  Channel  22SA 
and  adding  Clumnel  225C2  at  Espanola, 
by  removing  Channel  298C3  and  adding 
Channel  298C1  at  Los  Almos  and  by 
removing  Channel  234C  and  adding 
Channel  234C1  at  Santa  Fe. 

8.  Section  73.202(b),  the  Table  of  FM 
AUotmfflits  mader  Oklahoma,  is 
amanded  by  removing  Channel  237A 
and  adding  Chaimel  237C3  at  Lawton. 

9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas  is  amended  by 
removing  Channel  228C3  and  adding 
Channel  228C2  at  Breckenridge  and  by 
removing  Channel  269A  and  adding 
Channel  268C2  at  Snyder. 

10.  Section  73.202(b),  the  Table  ofFM 
Allotments  tmder  Wyoming,  is  amended 
by  removing  Channel  26eC2  and  adding 
Qiannel  2266A  at  Pinedale. 

Federal  CommuDications  Commission. 

|otu)  AKaroasoa. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  But9au. 

IPR  Doc.  96-19349  Filed  7-31-96:  S:4S  ami 
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DEPARTMENT  OF  COMMERdE 

National  Oceanic  and  Atmospharle 
Administration 

SO  CFR  Part  660 

[DoctiM  No.  a«O4O10»4-«1B3-02;  ID. 

oraagM] 

Flahartaa  Off  Waal  CoaM  Stalaa  and  In 
tha  Wastam  Pacific;  Waalani  PacHle 
Cnislaeaan  Flahailas;  1996  Cloaura 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTKM:  Closure  of  the  fishery. 

SUMMARY:  NMFS  announces  the  closure 
of  the  Northwestern  Hawaiian  Islands    ' 
(NWHI)  crustacean  fishery  due  to 
attainment  of  the  harvest  guideline  for 
the  1996  fishing  season.  Further  lobster 
fishing  in  the  NWHI  is  prohibited  until 
the  beginning  of  the  1997  fishing  season 
on  July  1 ,  1997.  This  action  is  intended 
to  prevent  overfishing  and  to  achieve 
optimum  yield  according  to  the 
objectives  of  the  Fishery  Management 
Plan  for  the  Crustacean  Fisheries  of  the 
Western  Pacific  Region  (FMP). 
EFFECTIVE  DATES:  Fishing  for  lobsters  in 
the  NWHI  is  prohibited  from  240O  hours 
(local  time)  July  26, 1996.  through  June 
30,  1997.  Landings  of  lobsters  taken 
horn  the  NWHI  are  prohibited  after  2400 
hours  (local  time)  July  30, 1996,  through 
June  30, 1997. 
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FOR  FURTNER  VVORMATION  CONTACT: 
Svein  Fougner,  310-980-4034;  or  Alvin 
Z.  Katekaru,  808-973-298S. 
8UPPI.EMEMTARY  MFORMATKM:  On  July  5. 
1906,  a  harvest  guideline  of  186.000 
spiny  and  sHpper  lobsters  was 
published  in  the  Federal  Register  (61 
FR  35145)  as  the  allowable  harvest 
permitted  in  the  NWHI  for  the  1996 
fishing  season,  which  began  on  July  1. 
Through  July  21, 150,000  spiny  and 
slipper  lobsters  have  been  harvested  by 
commercial  fishing  vessels,  mostly  at 
Necker  Island.  The  average  daily  harvest 
has  been  more  than  7,800  lobsters. 
Further  harvesting  of  lobsters  is 
therefore  prohibited  after  2400  hours 
(local  time)  July  26, 1996,  when  the 
harvest  guideline  is  projected  to  be 
reached,  and  further  landings  of  lobster 
taken  in  Permit  Area  I  are  prohibited 
after  2400  hours  (local  time)  July  30, 
1996. 

Classiflcation 

This  action  is  authorized  by  50  CFR 
660.50  and  is  exempt  from  review  imder 
E.O.  12866. 

Aulliority:  16  U.S.C  ISOl  e<  seq. 

Dated:  July  26. 1996. 
Kicliard  W.  Surdi. 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-19540  Filed  7-26-96:  4:57  pml 
■Lun  cooc  M\»-ti-r 


SO  CFR  Part  660 

[Docket  No.  9«0t2<016-ai21-04;  \J). 
0723MC] 

Fisheries  Otf  West  Coast  States  and  In 
the  Western  Pacific;  Wast  Coast 
Salmon  Flaharias;  Inaaason 
Adjuatmanta  From  the  U.S.-Canadlan 
Border  to  Cape  Falcon,  OR 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA),  _ 

Commerce. 

ACTION:  Inseason  adjustments. 

SUMMARY:  NMFS  announces  that  the 
non-treaty  commercial  and  recreational 
salmon  fisheries  in  the  area  from  the 
U.S.-Canadian  border  to  Cape  Falcon, 
OR,  will  open  under  the  contingency 
seasons  announced  in  the  annual 
management  meastues.  NMFS 
announces  that  the  overall  treaty  Indian 
ocean  quota  for  coho  salmon  is  modified 
to  25,000  fish.  These  actions  are 
necessary  to  implement  ocean  salmon 
fisheries  estabUshed  in  the  annual 
management  measures. 


DATES:  Opening  of  the  non-treaty 
commercial  and  recreational  salmon 
fisheries  under  the  contingency  seasons 
is  effective  July  22, 1996.  through 
September  30, 1996.  Modification  of  the 
treaty  Indian  coho  quota  is  effective 
August  1, 1996,  through  September  30, 
1996.  Comments  will  be  accepted 
through  August  13, 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
Wilham  Stelle,  Jr..  Director.  Northwest 
Region.  NMFS  (Regional  Director), 
NOAA,  7600  Sand  Point  Way  NE.. 
Seattle.  WA  981 15-0070.  Information 
relevant  to  this  action  has  been 
compiled  in  aggregate  form  and  is 
available  for  pubUc  review  during 
business  hours  at  the  office  of  the 
Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson,  206-S26-6140. 
SUPPLEMENTARY  INFORMATION:  In  the 
annual  management  measures  for  ocean 
sahnon  fisheries  (61  FR  20175,  May  6, 
1996).  NMFS  announced  that  the  1996 
non-treaty  commercial  and  recreational 
fisheries  north  of  Cape  Falcon.  OR,  are 
closed  unless  the  conditions  allowing 
the  contingency  seasons  are  met. 
Specifically,  if  the  Canadian  harvest  of 
coho  salmon  off  the  west  coast  of 
Vancouver  Island  (WCVI)  is  determined 
to  be  1.3  milUon  coho  or  less, 
contingency  seasons  recommended  by 
the  Pacific  Fishery  Management  Council 
would  be  implemented.  At  a  Canadian 
harvest  level  between  1.1  million  and 
1.3  miUion  coho  off  WCVI,  the  non- 
treaty  ocean  total  allowable  catch  (TAC) 
would  be  zero  chinook  and  75.000  coho 
(18.8(K)  coho  to  the  commercial  fishery 
and  56.200  coho  to  the  recreational 
fishery).  At  a  Canadian  harvest  level  of 
less  than  1.1  milUon  coho  off  WCVI.  the 
non  treaty  coho  TAC  could  be  increased 
upon  the  recommendation  of  the  States 
of  Washington  and  Oregon  and  the 
treaty  Indian  tribes.  The  contingency 
seasons  and  any  adjustments  to  the  non- 
treaty  coho  TAC  would  be  implemented 
by  the  Regional  Director  using  the 
inseason  management  authority  and 
process. 

On  July  19. 1996.  agreement  was 
reached  between  the  United  States  and 
Canada  that  the  Canadian  harvest  of 
coho  salmon  off  WCVI  would  be  less 
than  1  milhon  fish.  This  harvest  level 
allows  the  implementation  of  the 
contingency  seasons  and  the 
consideration  of  increasing  the  non- 
treaty  coho  TAC.  U.S.  fishery  managers 
agreed  that  any  additional  harvest 
opportunity  on  coho  salmon  would  be 
provided  to  the  inside  fisheries  instead 
of  the  ocean  fisheries.  Therefore,  the 


non-treaty  coho  ocean  TAC  will  remain 
at  75,000  coho,  and  the  contingency 
seasons  will  open  as  described  in  Tables 
1  and  2  of  the  aimual  management 
measures  (61  FR  20181,  May  6. 1996). 

The  annual  management  measures  for 
the  treaty  Indian  troll  fisheries  initially 
set  the  coho  quota  at  12.500  fish.  In 
accordance  with  the  provisions  in  the 
annual  management  measures  for  a 
Canadian  harvest  level  between  1.1 
million  and  1.3  million  coho  off  WCVI. 
the  Regional  Director  is  raising  the 
treaty  Indian  coho  quota  to  25.000  fish. 

The  Regional  Director  consulted  with 
representatives  of  the  Washington 
Department  of  Fish  and  Wildlife. 
Oregon  Department  of  Fish  and  Game. 
Pacific  Fishery  Management  (Doundl. 
and  treaty  Indian  tribes  regarding  this 
action.  The  States  of  Washington  and 
Oregon  will  open  the  non-treaty 
commercial  and  recreational  fisheries  in 
state  waters  as  provided  in  the  annual 
management  measures  for  the 
contingency  seasons.  The  treaty  Indian 
tribes  will  manage  the  treaty  troll 
fisheries  in  accordance  with  the  revised 
coho  quota.  As  provided  by  the  inseason . 
action  procedures  of  50  CFR  660.411. 
actual  notice  to  fishermen  of  the 
opening  of  the  non-treaty  conunercial 
and  recreational  fisheries  was  given 
prior  to  July  22. 1996  (opening  date  of 
recreational  seasons  in  two  subareas 
between  Leadbetter  Pomt.  WA,  and 
Cape  Falcon.  OR),  by  telephone  hotline 
number  206-526-6667  or  800-662-9825 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Chaimel  16 
VHF-FM  and  2182  kHz.  Because  of  the 
need  for  immediate  action  to  open  these 
fisheries  in  a  timely  manner,  NMFS  has 
determined  that  good  cause  exists  for 
this  action  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  "This  action  does  not  apply  to 
other  fisheries  that  may  be  operating  in 
other  areas. 

Claasification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C  1801  el  seq. 

Dated:  luly  26. 1996. 
Richard  W.  Surdi.     . 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Mdnagement,  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-19556  Filed  7-29-96;  8:55  ami 
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[Doctat  N&  M0t2901»-a01»-01:  LO. 
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OnMHidllsh  o(  Um  Baring  Sm  and 
AlMittan  Wanda  Aim;  StiaipehM 
Northani  RoddWi  Spactaa  Group  In 
tha  Aleutian  Wanda  Subaroa 

AOENCT:  National  Marine  Fiahoies 
Seivics  (NMFS).  National  Oceanic  and 
Atmoapheric  Adminiatration  (NOAA), 
CcHnmeice. 
ACTION:  Qoaura. 


:  NMFS  is  prohibiting  letention 
of  the  aharpchin/northem  rockfish 
apedes  group  in  the  Aleutian  Islands 
subaiea  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  NMFS 
is  requiring  that  catches  of  the 
aharpchin/noithem  rockfish  species 
group  in  the  Aleutian  Islands  subarea  be 
treated  in  the  same  manner  as 
prohibited  species  and  discarded  at  see 
with  a  minimiim  of  inftuy.  Thia  action 
is  necessary  becauae  the  sharpchin/ 
northern  rockfish  species  group  total 
allowable  catch  (TAC)  in  the  /Jautian 
Islands  subarea  has  been  caught 
0FECTWE  DATl:  120O  hours,  Alaska 
local  time  (ALL),  July  27, 1996,  until 
2400  hours,  Al.t,  December  31, 1996. 
FOR  FURTHn  ■rOWHATlOW  OOKTACT: 
Mary  Furuness,  907-586-7228. 
tUPPUBtBrtun  aiFomiATiOM:  Tbe 
groiindfhih  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Gfoundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  SO 
CFR  parts  600  and  679. 

In  accordance  with  $  679.20(cM3)(iii), 
the  sharpchin/northem  rockfish  species 
category  initial  TAC  for  the  Aleutian 
Islands  subarea  was  established  by  the 
Final  1996  Harvest  Specifications  of 
Groundfish  (61  FR  4311,  February  5, 
1996)  as  4.445  metric  tons  (mt).  On  May 
30, 1996  (61  FR  28072),  NMFS  closed 


the  directed  fishery  for  the  sharpchin/ 
northern  rockfiah  species  category  in 
this  area. 

The  Director.  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
S  679.20(d)(2),  that  the  TAC  for  the 
sharpchin/northem  rockfish  species 
group  in  the  Aleutian  Islands  subarea 
has  been  reached.  Therefore,  NMFS  is 
requiring  that  further  catches  of  the 
sharpchin/northem  rtxikfish  species 
group  in  the  Aleutian  Islands  subarea  be 
treated  as  prohibited  species  in 
accordance  wdth  S  679.21(b). 

ClaaaificaUaa 

This  action  is  taken  tmder  50  CFR 
679.20  and  is  exempt  from  review  imder 
E.0. 12866. 


r.  16U.S.ClS0l'«i<8q. 
Dated:  ^lly  26, 1996. 
Bickoni  W.  Svdi, 
Acting  Dinctot.  Offkx  ofFishaiet 
Coiaarmtion  and  ManagBment.  National 
Marine  Fisheriaa  Service. 
IFR  Doc.  90-19541  Filed  7-26-96;  4:57  pml 
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SOCFIIParteTS 

[DockM  No.  M01 2901 8-8018-01;  LO. 
0728888] 

QroundlMi  olltia  Qulf  Of  Alaaka; 

B^.^JA^.  ^\^.^.^^B  ^^b^^,k  ^^  1^^  K^.^A^^^ 

faLiHfc  \^Baan  r^rwi  in  vw  Baawtn 
RaguMoryAfaa 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure: 

SuaaiAIIT:  NMFS  is  opening  the  directed 
fishery  for  Pacific  ocean  pen:h  in  the 
Eastern  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  fully  utilize  the  total  allowable  catch 
(TAQ  of  Pacific  ocean  perch  in  that 
area. 

Ef-FECrwc  DATE:  12  noon,  Alaska  local 
time  (A.l.t),  ^jjy  31, 1996,  until  12 
noon.  A.LL,  December  31, 1996. 
FOR  Fuimcn  aiFOfaMTiON  contact: 
Andrew  Smoker,  907-586-7228. 


8UPPI.EMENTARY  mFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
Subpart  H  of  SO  CFR  part  600  and  50 
CFR  part  679. 

In  accordance  with  §  679.20  (cH3)(U), 
the  annual  TAC  for  Pacific  ocean  perch 
in  the  Eastern  Regulatory  Area  of  the 
GOA,  was  established  by  the  Final  1996 
Harvest  Specifications  of  Groundfish  (61 
FR  4304,  February  5, 1996)  as  2,366 
metric  tons  (mt).  The  directed  fishery 
for  Pacific  ocean  perch  in  the  Eastern 
Regulatory  Area  of  the  GOA  closed  to 
directed  fishing  under  $  679.20 
(d)(l)(iii)  in  order  to  reserve  ammmts 
anticipated  to  be  needed  for  incidental 
catch  in  other  fisheries  (61  FR  37225; 
July  17. 1996).  NMFS  has  determined 
that  as  of  July  13, 1996,  800  mt  remain 
in  the  directed  fishing  allowance. 

The  Director,  Alaska  Region,  NMFS, 
has  determined  that  the  1996  directed 
fi«hing  allowance  of  Pacific  ocean  perch 
in  the  Eastern  Regulatory  Area  of  the 
GOA  has  not  been  reached.  Therefore, 
NMFS  is  terminating  the  previous 
closure  and  is  opening  directed  fishing 
for  Pacific  ocean  perch  in  the  Eastern 
Regulatory  Area  of  the  GOA 

All  other  closures  remain  in  full  force 
and  efiect. 

Classification 

This  action  is  taken  under  S  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Autkority:  16  VS.C.  ISOI  at  teq. 
Dated:  July  28, 1996. 
Richard  W.SardL 

Acting  Director.  Office  of  Fisheries 
Consermtion  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc  96-19S43  Filed  7-31-96;  8:45  am) 

ooxata  COW  Mw-(s-r 


401S9 


Proposed  Rules 


Federal  lagMsi 

Vol.  61.  No.  149 
Thursday,  Augnsl  1,  1986 


This  section  of  the  FEDERAL  REGISTER 
contaira  notices  to  the  public  Of  the  proposed 
issuance  o(  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  inlerested 
persom  an  opportunrty  to  participate  in  the 
nie  making  prior  to  the  adoption  of  itM  final 
rules. 


PEPARTMENT  OF  TRANSPORTAIXm 
Fadaral  AvMlon  AdmlnlatiMlon 
14  CFR  Part  39 
(Ooehal  No.  86-NM-07-AO) 

RIN212»-AA84 

Alrworthinasa  Diractlvas;  Short 
Brolhars  Modal  503-30  and  S03- 
8HERPA  Saitaa  Aiiplanaa 

AOENCV:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Short  Brother  Model  SD3-30  and  SD3- 
SHERPA  series  airplanes.  This  proposal 
would  require  inspections  of  the  vertical 
fin-to-tailplane  joint  to  detect  any  loose 
bolts;  and,  if  necessary,  inspections  to 
detect  elongation  of  bolt  holes,  and 
replacement  with  new  bolts,  if 
necessary.  Additionally,  the  proposal 
would  require  inspections  of  the  upper 
shear  angle  to  detect  pulled  or  loose 
rivets,  and  replacement  of  the  shear 
angle  using  new  rivets,  if  necessary. 
This  proposal  is  prompted  by  reports  of 
loose  bolts  in  the  vertical  Tm-to- 
tailplane  joint  and  pulled  or  loose  rivets 
in  an  upper  shear  angle.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  vertical  fin  to  tailplane 
joint  due  to  such  discrepancies  of  the 
bolts  or  rivets. 

DATES:  Comments  must  be  received  by 
September  11, 1906. 
ADOMSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
07-AD,  1601  Lind  Avenue,  SW.. 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  betwaen  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holiday*. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers  pic,  2011  Crystal  Drive, 
Suite  713,  Arlington,  Virginia  22202- 
3719.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington. 
FOn  FUimCR  MFORMATION  CONTACT: 
Phil  Forde,  Aerospace  Engineer,  . 

Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington  98055-4056;  telephone 
(206)  227-2146;  bx  (206)  227-1149. 

SUPPLEMENTARy  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  date,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-07-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Diaciiiskm 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  Short  Brothers  Model  SD3- 
30  and  SD3-SHERPA  series  airplanes. 
The  CAA  advises  that  it  has  received 
reports  of  loose  bolts  that  attach  the 
vertical  fin  to  the  tailplane;  this 
condition  was  found  on  a  Model  S03- 
30  series  airplane.  Additionally,  certain 
rivets  in  an  upper  shear  angle  were 
foimd  to  be  pulled  or  loose.  This 
condition,  if  not  corrected,  could  result 
in  reduced  structural  integrity  of  the 
vertical  fin  to  tailplane  joint. 

The  boll<:  attaching  the  fin  to  the 
tailplane  that  are  installed  on  Short 
Brothers  Model  SD3-30  series  airplanes 
are  similar  in  design  to  those  installed 
on  Short  Brothers  Model  SD3-SHERPA 
series  airplanes.  Therefore,  the  FAA 
finds  that  both  of  these  models  are 
subject  to  the  same  unsafe  condition 
identified  in  this  proposal. 

Explanation  of  Relevaat  Service 
Information 

Short  Brothers  has  issued  Shorts 
Service  Bulletin  SD330-S5-18.  dated 
April  20.  1995  (for  Model  SD3-30  series 
airplanes),  and  Shorts  SD3  SHERPA 
Service  Bulletin  SD3  SHERPA-55-1, 
dated  April  20, 1995  (for  Model  SD3- 
SHERPA  series  airplanes).  These  service 
bulletins  describe  procedures  for 
repetitive  visual  inspections  of  the 
vertical  fin-to-tailplane  joint  to  detect 
any  loose  bolts.  For  any  airplane  on 
which  a  loose  bolt  is  found,  the  service 
bulletins  describe  procedures  for  visual 
inspections  to  delect  elongation  of  the 
boll  holes,  and  repair,  or  replacement  of 
the  bolts  with  new  holts,  if  necessary. 
Additionally,  the  service  bulletins 
describe  procedures  for  repetitive  visual 
inspections  of  the  upper  shear  angle  to 
detect  pulled  or  loose  rivets,  and 
replacement  of  the  shear  angle  using 
oversize  rivets,  if  necessary.  The  CAA 
classified  these  service  bulletins  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  CoadusioB* 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 


«D1M  FadMd 
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Ragulalians  (14  CFK  21.29)  lod  the 
applicable  biUtanl  aiiworthiiMaa 
agraament  Puretiant  to  this  bilalsnl 
ainralhlnms  agraament,  (haCAAhat 
kspt  tha  FAA  infotiMd  of  the  iitustlan 
daacriHad  above.  The  FAA  hM 
axmnliMid  the  fliwtinga  of  the  CAA. 
reviewed  all  availabia  iaftiniiatlai,  and 
detenninad  that  AD  action  ia  aaosasaiy 
for  pmducta  of  this  type  deaim  that  aie 
caidflcaled  ior  opetatian  in  the  United 
Statea. 


Since  an  unsafe  condition  has  bean 
identified  that  is  likely  to  exist  or 
develop  on  otfaar  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  repetitive  visual  inspections  of 
the  vertical  fin  to  tailplane  joint  to 
detect  any  loose  bolts.  For  any  airplane 
on  which  a  looas  boh  is  ibund,  the 
proposed  AD  would  require  visual 
Inspections  to  detect  elongation  of  the 
boh  boles,  and  repair  or  replacement  of 
the  bolt,  if  necessary.  TheLproposed  AD 
also  would  require  visual  inspections  to 
detect  elongation  of  any  bolt  holes,  and 
repair,  if  necessary. 

Additionally,  the  proposal  would 
require  repetitive  visual  inspections  of 
the  upper  shear  angle  to  detect  pulled 
or  loose  rivets,  and  replacement  of  the 
shear  angle  using  oversize  rivets,  if 
necessary. 

These  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Costbopact 

The  FAA  estimates  that  66  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  74  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
S293,040,  or  S4,440  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Kegulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  goverxunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  ofgovenmient.  Therefore, 
in  acconlanca  with  Executive  Order 
12612.  it  is  determined  that  this 


PK^waal  wtpuld  not  have  stifllntanl 
federaUam  implicatlaiu  to  wamnt  the 
preparatian  of  a  Federalism  AasaasmenL 

For  the  neaoos  diacuaaed  above,  I 
certify  that  Ihia  prapoaed  tegulatian  (1) 
ia  not  a  "aigiiilicant  regulatory  action" 
under  Executive  Order  12886:  (2)  is  not 
a  "stgniflcant  rule"  under  the  DOT 
Regidatory  PoUdas  and  Proceduraa  (44 
FR 11034,  Fafeniaiy  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  avahiaticm  prepared  for  this 
addon  is  oontained  in  the  Rides  Docket 
A  copy  of  it  nuy  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


(a)  WItUn  60  days  altet  the  eflKtive  dale 
of  tUa  AD,  parfam  a  visual  innsctian  Id 
dataci  loose  bolti  ia  the  vatical  fin  Id 
tailplane  )olnt  in  armHanre  with  Shcvts 
Sanies  Bulletin  S0330-65-18,  dated  April 
20,  tSSS  (for  Model  803-30  alrplanaa).  or 
Shots  aD3  SHERPA  Sanks  BuUaHa  a» 
SHBIIPA-5S-t,  datad  Ai>U  20,  ISOS  (ior 
Model  SD3-.SHEIIPA  airptanas),  as 


Uat  of  Sofatacta  in  14  CFK  Part  39 

Air  transpoitation,  Aircnft,  Aviation 
aaitty,  SaiE^. 

The  Propaaad  Aaaendment 

AccorxUngly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  propoaes  to  amend  pari 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  pari  39)  as  follows: 

PART  99— AIRWORTMNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  aa  follows: 

Aatharky:  48  U.S.C  106(g),  40113, 44701. 

S3S.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Shall  Brothan,  PLC:  Doclut  9e-NM-07-AO. 

Applicabilily:  All  Model  SD3-30  and  SD3- 
SHERPA  aarlet  airplanes,  cartificaled  in  any 
category. 

Note:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
proviaion,  regBrdloss  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  tha  requiteroaots  of  this  AD.  For 
atiplanas  that  have  been  modified,  altered,  or 
lepairad  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  far  an 
alternative  method  of  compliance  in 
accordance  with  paragrapli  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  liy 
this  AD:  and.  if  the  unsais  conditioii  has  not 
been  eliminated,  the  request  should  include 
spedflc  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previoxisly. 

To  prevent  reduced  structural  integrity  of 
the  vertical  fin  to  tailplane  Joint,  aocomplish 
the  following: 


(1)  If  no  looaa  bolt  is  found,  repeat  the 
viaual  inspection  theraafler  at  intarvala  not  to 
exceed  1.500  fligbt  hours. 

(2)  If  any  loose  boll  is  detected,  inspect  the 
bolt  for  wear  and  distortion  and  inapect  tfaS 
hole  for  elongation,  in  accordance  with  tha 
applicable  service  bulletin. 

(i)  If  tha  bolt  and  bole  an  within  the  limits 
specified  by  the  applicable  service  bulletin, 
prior  to  butbsr  BJ^t,  refit  the  bolt  with  a 
new  nut  and  washers,  in  accordance  with  the 
applicable  service  bulletin,  ftapeat  the  visual 
inspectioo  thereafter  at  intervals  not  to 
ax«ed  l.SOO  Qight  hours. 

(ii)  If  the  bolt  is  worn  or  distorted  and  the 
hole  is  within  the  limits  specified  by  the 
spplicabie  service  bulletin,  prior  to  further 
flight,  replace  the  bolt,  nut,  and  washers  v.ith 
a  new  bolt,  a  new  nut,  and  a  new  washers, 
in  accordance  with  the  applicable  service 
buUeiin.  Repeat  the  visual  inspection 
tberaaAer  at  intervals  not  to  exceed  1,500 
Qight  hours. 

(ill)  If  tha  hole  is  elongated  tvithin  the 
limits  specified  in  the  spplicabie  service 
bulletin,  prior  to  further  fiigbl,  oversize  the 
diameter  of  the  hole,  and  replace  the  bolt, 
nut,  and  wrashers  with  a  new  matching  bolt, 
new  nut,  and  new  washers,  in  accordance    ' 
with  the  applicable  service  bulletin.  Repeat 
the  visual  inspection  tfaaieefter  at  intervals 
not  to  exceed,  1,500  flight  hours. 

(iv)  If  the  hole  is  elongated  beyond  the 
limits  specified  in  the  applicable  service 
bulletin,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Standardization  Branch,  ANM-113, 
PAA,  Transport  Airplane  Directorate. 

(b)  Within  60  days  after  the  effective  data 
of  this  AD.  perform  a  visual  inspection  to 
delect  looseness  or  pulling  of  the  rivets  of 
attach  shear  angles  SD^32-0217/K  and 
SD3-32-021B/K.  If  any  looseness  or  pulling 
of  the  rivets  is  detected,  prior  to  further 
flight,  replace  the  shear  angle  using  oversize 
rivets,  in  accordance  with  the  applicable 
service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
8d}ustroant  of  the  compliance  tinM  that 
provides  an  acceptable  level  of  safiity  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  MaintenaiKe 
Inspector,  who  may  add  comments  and  than 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

NelB  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-tl3. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  aactiooa  21.197  and  21.19S 
of  die  Federal  Aviation  Regulations  (14  (7R 
21.197  and  ^1.199)  to  operate  the  airplane  to 
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all  location  where  the  requirements  of  this 
AD  can  be  accompliahed. 
Isaued  in  Renton.  Washington,  on  )uly  25. 


DamlM.: 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  96-19524  Filed  7-31-96:  S:45  ami 
auan  cooc  «aia-is4i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pert  S« 

[AD-Fm.-S646-4] 

Node*  Of  MeeUng  for  the  Prapoaed 
National  VolaUla  Organic  Compounds 
Emieaion  Standard*  lor  Archltkctural 
Coadng* 

AOEMCV:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  of  meeting. 


:  The  EPA  is  holding  a  public 
meeting  to  discuss  the  propcned 
national  volatile  organic  compounds 
emission  standards  for  architectural 
coatings.  This  meeting  is  being 
conducted  to  provide  an  opporiunity  for 
the  EPA  to  continue  dialogue  with  the 
architectural  (xatings  industry  and 
obtain  additional  input  on  the  potential 
impacts  of  the  proposed  rule.  The  intent 
is  to  discuss  the  proposed  rule  with 
particular  emphasis  on  the  potential 
economic  and  technologicai  impacts  to 
small  businesses. 

OATCS:  A  public  meeting  will  be  held  on 
August  13, 1996.  begiiuiing  at  10:00  a.m. 
AOOAESSES:  The  public  meeting  will  be 
held  at  the  Westin  Hotel  OUare.  6100 
N.  River  Road,  Rosemont,  IL. 
FOn  FURTHER  INFOmiAnON  CONTACT:  Ms. 
Ellen  Oucey,  Coatings  and  Consumer 
Products  Group  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  phone  number  (919)  S41-5408. 
SUPPt-EMENTARY  MTOmiATION:  On  June 
25, 1996.  the  EPA  proposed  the  national 
volatile  organic  compoimds  emission 
standards  for  architectural  coatings  and 
a  notice  of  public  hearing  for  that 
proposed  rule  (61  FR  32729).  Hie  EPA 
would  like  to  provide  a  further 
opportimity  to  engage  in  dialogue  with 
ardiitectural  coating  manufacturers, 
particularly  with  r^ard  to  economic 
and  technological  impacts  of  the 
proposed  rule  on  small  manufacturers. 
Therefore,  the  EPA  is  holding  a  public 
meeting  to  discuss  the  proposed 
national  volatile  organic  compounds 
emission  standards  for  architectural 


coatings  and  answer  any  questions 
concerning  the  proposed  rule. 

Docket.  Docket  No.  A-92-18, 
cnntaining  supporting  information  for 
the  proposed  national  volatile  organic 
compounds  emission  standards  for 
artihitectural  coatings,  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  for  Federal 
holidays,  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Iiiformation 
Center  (6102),  401  M  Street  SW. 
Washington,  DC  20460;  telephone:  (202) 
Z60-7S48.  The  docket  is  located  at  the 
above  address  in  Room  M-ISOO. 
Wateraide  Mall  (ground  floor).  A 
reasonable  fee  may  be  charged  for 
copying.  A  copy  of  the  proposed  rule 
and  the  Background  Information 
Document  (BID)  is  also  available  on  the 
Technology  Tmnsfer  Network  (TTN). 
The  TTN  is  one  of  the  EPA's  electronic 
bulletin  boards  and  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
The  service  is  free  except  for  the  cost  of 
a  phone  call.  Dial  (919)  54 1-5472  for  up 
to  a  14,400  bits-per-second  (bps) 
modem.  The  TTN  is  also  accessible 
through  the  Internet  at  "Telnet 
ttnbbs.rtpnc.epa.gov."  If  more 
information  on  the  TTN  is  needed,  call 
the  help  desk  at  (919)  541-5384.  The 
help  desk  is  staffed  from  11:00  a.m.  to 
5:00  p.m..  Eastern  time.  The  help  desk 
utilizes  a  voice  menu  system  at  other 
times. 

Datad:  |uly  25, 1996. 
lohn  S.  ScUz. 

Director.  Office  Air  Quality  Plaiuiing  and 
Standards.  Office  of  Air  and  Radiation. 
IFR  Doc.  96-19421  Filed  7-31-96: 8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  32  and  84 

[CC  Doetot  No.  Se-ISO,  FOC  9S-3M] 

hnptamentatlon  of  the 
Telecommunication*  Act  of  19S6: 
Accounting  Safeguard*  Under  the 
Telecommunlcetiott*  Act  of  1996 

AOENCV:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 


r:  The  Commission  is  issuing 
this  Notice  otProposed  Rulemaking 
which  seeks  comment  on  proposed 
measures  to  i:atisfy  the  aoxiunting 
safeguards  requirements,  including 
those  for  affiliate  transactions,  of 


Sections  260  and  271  through  276  of  the 
Telecommunications  Act  of  1996  ("1996 
Act").  These  sections  outline  the 
conditions  under  which  incumbent 
local  exchange  carriers  may  offer 
telemessaging  and  alarm  monitoring 
services  and  imder  which  the  Bell 
Operating  Companies  ("BOCs")  may 
manufacture  and  sell 
telecommunications  equipment, 
manufacture  customer  premises 
equipment,  offer  interLATA 
telecommtmications,  informaticM. 
electronic  publishing  and  payphone 
services.  Sections  271  through  274  and 
276  of  the  1996  Act  generally  prohibit 
the  BOCs  from  subsitiizing  servicss 
permitted  imder  those  sections  with 
revenues  &ora  regulated 
telecommunications  services.  Sections 
260  and  275  generally  prohibit 
incumbent  local  exchange  carriers, 
including  the  BOCs,  from  subsidizing 
their  telemessaging  and  alarm 
monitoring  services  with  revenues  from 
regulated  telecommunications  services. 
This  action  was  intended  to  implement 
the  accoiuiting  safeguards  provision  of 
the  1996  Act. 

IMTES:  Comments  are  due  on  or  before 
August  26, 1996  and  Reply  Comments 
are  due  on  or  before  September  10, 
1996.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proporad  and/ 
or  modified  information  collections  on 
or  before  September  30, 1996. 
ADDRESSES:  Comments  and  Reply 
Comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  1919  M  Street.  N.W., 
Room  222.  Washington.  D.C.  20554, 
with  a  copy  to  Ernestine  Creech  of  the 
Conunon  Carrier  Bureau's  Accounting 
and  Audits  Division,  2000  L  Street, 
N.W.,  Suite  257,  Washington,  D.C. 
20554.  Patties  should  also  file  one  copy 
of  any  documents  filed  in  this  docket 
with  the  Commission's  copy  txintractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Coiiunission,  Room  234, 1919  M  Street, 
N.W.,  Washington,  D.C  20554,  or  via 
the  Internet  to  dconwaydfoc.gov,  and  to 
runothy  Fain.  OMB  Desk  Officer.  10236 
NEOB.  725-17th  Street,  N.W., 
Washington,  D.C  20503  or  via  the 

Internet  to  bin tSal.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  Ciusti,  Attorney.  Common 
Carrier  Bureau,  Accounting  and  Audits 
Division,  (202)  418-0850,  or  Mark  B. 
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Ehrlicb,  Attorney.  Common  Cairier 
Bureau,  Accounting  and  Audits 
Division,  (202)  418-0850.  For  additianal 
inJbrmadon  concerning  the  information 
collections  contained  in  this  NFRM 
contact  Dorothy  Conway  at  202-418- 
0217,  or  via  the  Internet  at 
dconway4fcc.gov. 

tUFPlCMEMTART  mfOmATKm:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  July  17. 
1996  and  released  July  18,  1996. 1996 
(FCC  96-309).  This  NPRM  contains 
proposed  or  modified  information 
coUecUons  subiect  to  the  Paperwork 
Reduction  Act  of  1995  tPRA).  It  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  PRA.  OMB.  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding.  The  full  text  of  this  Notice 


of  Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  St.,  NW., 
Washington,  D.C.  The  complete  text  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc,  (202)  857-3800,  2100  M  St.,  NW., 
Suite  140,  Washington  D.C  20037. 

Paperwork  ReductiOB  Act 

This  NPRM  contains  either  a 
proposed  or  modified  informatirai 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13.  Public  and 
agency  comments  are  due  at  the  same 


time  as  other  comments  on  this  NPRM; 
OMB  notification  of  action  is  due 
September  30, 1996.  Comments  should 
address:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimcUona  of  the  Commission,  including 
whether  the  inloimation  shall  have 
practical  utility,  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  None. 

Title:  Implementation  of  the 
Telecommunicatioiu  Act  of  1996: 
Accounting  Safeguards  Under  the 
Telecommunications  Act  of  1996. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 
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Total  Annual  Burden:  140,419  houra. 

Bespondents:  Bell  Operating 
Companies  and/or  inciunbent  local 
exchange  carriers  and/or  affiliated 
companies. 

Estimated  cost  per  respondent 
$632,500.  This  coat  represents  the  total 
annual/startup  costs  associated  with  the 
annual  and  biennial  audits  and  does  not 
include  the  burden  hour  cost  of  the 
information  collection.  Of  the  S632.500, 
S316,2S0  represents  our  estimate  of  the 
biennial  Federal/State  audit.  By 
definition,  this  cost  will  only  be 
incurred  once  every  two  years.  The  total 
cost  also  includes  a  cost  of  $316,250 
which  represents  our  estimate  of  the 
annual  compliance  audit  requirement. 
The  $316,250  figure  was  derived  by 
averaging  the  range  of  audit  costs 
($32.500— $600,000).  We  expect  the 
actual  cost  of  the  audits  to  vary 
considerably. 

Needs  and  Uses.  The  NPRM  seeks 
comments  on  a  nimiber  of  issues,  the 
resolution  of  which  may  lead  to  the 
imposition  of  information  collections 
subject  to  the  Paperwork  Reduction  Act 
the  NPRM  seeks  comment  on  certain 
reporting  requirements  to  implement 


the  accounting  safeguards  provisions  of 
Sections  260  and  271  through  276  of  the 
1996  Act 

SYNOPSIS  OF  NOTICE  or  PROPOSED 
RULEMAKING 

L  lolndnctiaii 

1.  In  February  1996,  Congress  passed 
and  the  President  signed  the 
"Telecommunications  Act  of  1996." 
This  legislation  makes  sweeping 
changes  affecting  all  consiuners  and 
telecommunications  service  providers. 
The  intent  of  this  legislation  is  "to 
provide  for  a  pro-competitive,  de- 
regulatory  national  policy  framework 
designed  to  accelerate  rapidly  private 
sector  deployment  of  advanced 
telecommunications  and  information 
technologies  and  services  to  all 
Americans  by  opening  all 
telecommunications  markets  to 
competition." 

2.  In  this  Notice  of  Proposed 
Rulemaking  ("NPRM"),  we  consider 
rules  to  implement  the  accounting 
safeguards  provisions  of  Sections  260 
and  271  tiirough  276  of  the  1996  Act. 
Those  sections  address  Bell  Operating 
Company  ("BOC")  and,  in  some  cases, 


incumbent  local  exchange  carrier 
provision  of  particular 
telecommunications  and  information 
services. 

3.  This  proceeding  is  one  of  a  series 
of  interrelated  rulemakings  that 
collectively  will  implement  the  1996 
Act.  Certain  of  these  proceedings  focus 
on  opening  markets  to  entry  by  new 
competitors.  Other  procee«ungs  will 
establish  rules  for  fair  competition  in 
the  markets  that  are  opened  to 
competitive  entry  by  the  1996  Act. 

4.  This  NPRM  focuses  on  the 
accounting  safeguards  that  Congress 
adopted  in  the  1996  Act  to  foster  the 
development  of  robust  competition  in 
all  telecommunications  markets.  As 
discussed  more  fully  below,  these 
safeguards  are  intended  both  to  protect 
subscribers  to  regulated  monopoly 
services  provided  by  the  BOCs  and,  in 
some  cases,  other  incumbent  local 
exchange  carriers  against  the  risk  of 
being  forced  to  "foot  the  bill"  for  the 
carriers'  entry  into,  or  continued 
participation  in.  competitive  services, 
and  to  promote  competition  in  new 
markets  by  preventing  carriers  from 
using  their  existing  market  power  in 
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local  exchange  services  to  obtain  an 
anticompative  advantage  in  those  new 
markets  the  carriers  seek  to  enter. 

A.  Background 

5.  the  1996  Act  permits  the  BOCs  to 
engage  in  previously  proscribed 
activities  if  the  BOCs  satisfy  certain 
conditions  that  are  intended  to  prevent 
them  from  misallocating  costs  of  their 
new  ventures  to  subscribers  to  local 
exchange  access  services  and  bom 
discriminating  against  their  competitors 
in  these  new  markets.  Other  incumbent 
local  exchange  carriers  are  subject  to 
similar  conditions  if  they  elect  to  enter 
or  continue  to  participate  in  certain 
markets. 

6.  In  lifting  or  modifying  the 
restrictions  on  the  BOCs,  we  believe 
Congress  also  recognized  that  BOC  entry 
into  in-region  interLATA  services, 
manufacturing  and  other  areas  raises 
serious  concerns  for  consumers  and 
competition,  even  after  a  BOC  has 
satisfied  the  requirements  for  entry. 
BOCs  currently  possess  market  share  for 
local  exchange  and  exchange  access  in 
areas  where  they  provide  such  services 
of  approximately  99.5  percent  as 
measured  by  revenues.  Other  incumbent 
local  exchange  carriers  have  similar 
market  shares  within  their  local 
exchange  and  exchange  access  service 
areas.  Under  rate-of-retum  regulation, 
price  caps  with  sharing  (either  for 
interstate  or  intrastate  services],  or  price 
caps  that  may  be  adjusted  in  the  future, 
or  if  its  entitlement  to  any  revenues  may 
be  affected  by  the  costs  that  il  dlassiSes 
as  regulated,  an  incumbent  local 
exchange  carrier  may  have  an  incentive 
to  misallocate  to  its  regulated  core 
business  costs  llial  would  be  properly 
allocated  to  its  competitive  ventures. 
While  the  1996  Act  promotes 
competition  and  encourages  BOC  entry, 
it  also  prescribes  a  judicious  mix  of 
structural  and  non-stractural  safeguards 
that  are  intended  to  protect  ratepayers, 
consumers  and  competitors  against 
potential  cost  misallocation  and 
discrimination.  Where  BOCs  already 
participate  in  a  market,  as  with  alarm 
monitoring  services  and  payphone 
services,  or  where  the  Act  addresses 
services  other  incumbent  local  exchange 
carriers  may  provide,  the  Act  requires 
compliance  with  similar  safeguards.  The 
purpose  of  this  proceeding  is  to 
estaolisb  accounting  safeguards  to 
constrain  potential  cost  misallocation 
and  discrimination  against  competitors. 

7.  Although  we  could  prescribe  rules 
that  would  completely  prevent 
improper  cost  allocations  by  enforcing 
complete  separation  between  regulated 
telecommunications  operations  and  new 
activities,  we  recognize  that  it  would  be 


difficult,  if  not  impossible,  to  enfoice 
such  rules.  Moreover,  our  success  might 
destroy  the  potential  competitive 
benefits  of  the  economies  of  scope  that 
BOCs  and  other  incumbent  local 
exchange  carriers  could  realize,  benefits 
that  constitute  a  major  incentive  for  the 
BOCs  and  other  incumbent  local 
exchange  carriers  lo  enter  or  continue  to 
participate  in  these  markets.  Our  task  in 
this  proceeding  is  to  protect  against 
improper  cost  allocations,  while 
allowing  the  BOCs  and  other  inciunbent 
local  exchange  carriers  to  realize  their 
reasonable  competitive  advantages  and 
ensuring  that  the  consumers  of  those 
carriers'  regulated  telecommunications 
services  are  able  to  share  in  the  carriere' 
economies  of  scope. 

8.  We  expect  that  once  competition 
exists  in  the  local  exchange  and 
exchange  access  services  markets  and 
incumbent  local  exchange  carrier 
revenues  are  not  dependent  on  costs, 
the  need  for  the  accounting  safeguards 
proposed  in  this  NPRM  may  vanish. 
With  the  advent  of  competition,  we  can 
and  will  act  to  eliminate  any 
uimeoessary  rules.  With  oiu'  adoption  of 
the  Notice  of  Proposed  Rulemaking  to 
implement  Section  251.  61  FR  18311 
(April  25. 1996),  we  have  taken  a  major 
step  to  achieve  that  goal.  Reform  of 
other  regulations,  like  price  cap  rules, 
jurisdictional  separations  rules,  and  the 
access  charge  regime,  will  also  move  us 
more  quickly  toward  that  goal.  In  the 
meantime,  while  we  continue  to  seek  to 
minimize  the  burden  our  rules  impose 
those  subject  to  them,  we  also  will 
ensure  that  ratepayers  and  competition 
remain  protected  from  cost 
misallocation  and  anticompetitive 
discrimination. 

B.  Specific  Considerations 

9.  The  challenge  in  setting  cost 
allocation  rules  ttiat  prevent 
subsidization  without  eliminating 
legitimate  economies  of  scope  arises 
because  there  are  some  costs  that  cannot 
be  allocated  based  on  economic  cost- 
causation  principles.  The  greater  the 
economies  of  scope  between  or  among 
services,  the  greater  the  share  of  costs 
that  cannot  be  allocated  among  them  on 
economic  cost-causation  principles. 
Given  these  circumstances,  we  believe 
that  the  rules  we  develop  for  allocating 
these  costs  should  be  clear,  consistent, 
and  predictable.  They  should  also 
assure  thai  subscribers  to  the  BOCs'  and 
other  incumbent  local  exchange  carriers* 
core  services  share  in  any  economies  of 
scope  realized  when  entering  those 
markets  from  which  they  were 
previously  barred  or  continuing  lo 
participate  in  other  markets  addressed 
in  the  1996  Act.  We  believe,  for 


example,  that  a  poUcy  that  would 
peimil  the  BOCs  to  allocate  all  common 
coats  of  shared  fadllUes  lo  regulated 
services  would  pose  a  risk  that 
subatribera  to  the  BOCs'  legulatsd 
telecommunications  services  would  pay 
more  than  the  stand-alone  coats  of  the 
services  they  receive,  and  would  thus  be 
subsidizing  the  BOCs'  competitive 
activities  rather  than  sliaring  the 
economies  of  scope  realized  because  of 
the  BOCs'  diversification. 

10.  It  is  also  essential  that  the  affiliate 
transactions  rules  discourage,  and 
bcililale  detection  of,  cost 
misallocaUons.  Statutory  structural 
separation  requirements,  like  the 
prohibition  on  sharing  employees  or  the 
obligation  that  all  affiliate  transactions 
be  "on  an  arm's  length  basis,"  reduce 
the  risk  that  cost  misallocations  will 
accompany  BOC  entry  into 
manufacturing  and  interLATA  service 
markets.  This  protection  of  ratepayer 
interests,  however,  is  not  cost  free. 
Strudiual  separation  restrictions  that 
protect  ratepayers  also  make  il  more 
difficult  for  a  BOC  or  other  incumbent 
local  exchange  carrier  to  capture  the 
economies  of  scope  that  benefit  both 
regulated  and  nonregulated  service 
subscribers.  Only  our  success  in 
removing  barriers  lo  competition  in  the 
BOCs'  and  other  incimibent  local 
exchange  carriers'  regulated  services 
markets  will  enable  us  to  remove  these 
restrictions. 

11.  A  threshold  question  is  to  what 
extent,  if  any,  we  should  rely  upon  our 
existing  accounting  safeguards  to 
achieve  our  twin  goals  of  protecting 
subacribere  to  BOCs'  and  other 
incumbent  local  exchange  carriere' 
regulated  teleconamunications  services 
against  improper  cost  allocations  and 
competitors  against  unreasonable 
discrimination.  Those  safeguards  are 
found  in  Paris  32  and  64  of  our  rules. 
They  consist  of  cost  allocation  and 
affiliate  transactions  roles  that  were 
designed  to  keep  incumbent  local 
exchange  carriers  from  imposing  the 
costs  and  risks  of  their  competitive 
ventures  on  interstate  telephone 
ratepayers,  and  to  enstue  tiiat  interstate 
ratepayers  share  in  the  economies  of 
scope  incumbent  local  exchange  carriers 
realize  when  they  expand  into 
additional  enterprises.  As  we 
implement  the  accounting  safeguards 
provisions  of  Sections  260  and  271 
through  276  of  the  1996  Act,  for  each  of 
these  sections,  we  seek  comment  on 
whether  our  current  roles  Can  or  should 
be  applied  as  they  are,  with  some 
mocufication,  or  eliminated.  We 
tentatively  conclude  that  our  rules,  with 
the  modifications  we  describe  below, 
will  best  meet  the  statutory 
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raquirements  of  these  sections  and  tbeir 
underlying  goals.  We  invite  comment  on 
this  tentative  conclusiOD. 

12.  Id  rseching  this  tentative 
conclusion,  we  note  our  belief  that  the 
accounting  safsguards  this  NPRM 
propoaas  are  no  more  detailed  than 
thoae  In  our  current  rules  except  where 
the  1996  Act  requii«s  more  detailed 
safaguaids  or  where  our  experience  with 
current  rules  has  made  clear  that  more 
detailed  safeguards  are  necessary  to 
prevent  improper  subsidization.  We 
invite  comment  on  whether  lees 
detailed  accounting  safeguards  would 
suffice  to  achieve  ihe  aims  of  Sections 
260  and  271  through  276  of  the  1996 
Act.  We  note  that  those  urging  that  we 
adopt  more  detailed  accounting 
saf^uards  than  those  in  our  current 
rules  or  those  specifically  mandated  by 
the  1996  Act  bear  a  heavy  burden  of 
persuading  us  to  adopt  such  safisguards. 

13.  The  1996  Act  creates 
opportunities  for  competitive  tntiy  in 
the  local  exchange,  exchange  access, 
and  interLATA  teleconunnnications 
markets,  among  others.  These 
opportunities  may  aftact  which 
accounting  safeguards  we  adopt  in  two 
apparently  countervailing  ways.  The 
incumbent  local  exchange  carrier  may 
be  reluctant  to  increase  rates  for  local 
exchange  and  exchange  access  service  if 
the  increases  would  induce  competitive 
entry  in  the-maritets  in  which  it  would 
otherwise  continue  to  have  market 
power.  This  would  militate  against  the 
adoption  of  stringent  accounting 
safeguards.  On  the  other  hand,  a  carrier 
entering  or  continuing  to  participate  in 
a  noniegulated  market  will  have  an 
increased  incentive  to  shift  the  costs 
and  risks  of  its  competitive  activities  to 
these  regulated  services  if  such  shifting 
permits  the  carrier  to  increase  the  rates 
for  these  regulated  services.  The 
increased  rates  would  not  reduce 
substantially  the  carrier's  market  share 
for  local  exchange  and  exchange  access 
service. 

14.  Several  provisions  of  the  1996  Act 
prohibit  BOCs,  or,  in  some  cases,  all 
incumbent  local  exchange  carriers  from 
using  their  telephone  exchange  service 
and  exchange  access  operations  to 
subsidize  their  competitive  ventures. 
We  believe  that  Congress's  primary 
intent  in  prohibiting  this  subsidization 
was  to  protect  subscribers  to  these 
services  from  increased  rates,  and  seek 
commenters'  help  in  determining  how 
best  to  fulfill  that  intent.  We  propose 
that  the  accounting  safeguards  we  adopt 
in  this  proceeding  apply  to  all  services 
for  which  Section  260  and  271  through 
276  require  accounting  safeguards. 

15.  Control  over  the  ooltleneck  fecility 
may  enable  a  BOC  or  other  incumbent 


local  exchange  carrier  to  engage  in 
predatory  b^avior.  For  example,  the 
ability  to  discriminate  in  bvor  of  its 
interexchange  affiliate  with  respect  to 
the  price  of  access  (i.e..)  charging  the 
affiUale  a  lower  access  rate  tlian  it 
charges  competing  DCCs)  could  bdlitate 
an  incumbent  local  exchange  carrier's 
engaging  in  a  "price  squeeze,"  In  such 
a  situation  if  the  incumbent  local 
exchange  carrier's  interexctumge 
affiliate  lowers  its  retail  rate  to  reflect  its 
unfair  cost  advantage,  competing  IXCs 
would  be  forced  either  to  match  the 
price  raductian  and  decrease  their  profit 
margins,  or  to  maintain  their  retail 
prices  at  preexisting  levels  and  lose 
market  share  (and  therefore  profits).  As 
a  practical  matter,  an  incumbent  local 
exchange  carrier  can  achieve  the  same 
result  by  charging  the  same  price  for 
access  to  all  Interexchange  providers, 
while  providing  a  higher  quality  of 
service  to  its  affiliate  than  to  competing 
IXCs.  In  this  case,  an  IXC  that  attempted 
to  match  the  incumbent  local  exchange 
carrier  affiliate's  retail  price  would  lose 
market  share  since  its  lower  quality  of 
access  would  mean  that  it  would  he 
offering  a  lower  quality  of  interexchange 
service.  A  third  type  of  potentially 
anticompetitive,  discriminatory 
behavior  occurs  when  an  incumbent 
local  exchange  carrier  discriminates  in 
favor  of  its  affiliated  when  purchaaing 
goods  or  services.  For  example,  to  the 
extent  that  Ihe  incumbent  local 
exchange  carrier  is  the  predominant 
purchaser  of  telecommunications 
equipment  that  is  used  in  the  local 
exctunge  network,  purchasing  such 
equipment  only  from  its  affiliate 
manufacturing  entity  could  advetsely 
eflect  the  ability  of  a  competitor  to 
operate  profitably. 

16.  We  also  note  that  a  carrier  subject 
to  rate-of-retum  regulation  may  have  an 
incentive  to  engage  in  predatory  pricing, 
if  losses  from  below.co8t  pricing  in  the 
competitive  market  can  be  shifted  to  its 
regulated  cost  of  service.  We  expect, 
however,  that  such  predatory  pricing  by 
a  BOC  or  other  incumbent  local 
exchange  carrier  is  unlikely  to  occur. 
First,  while  an  incumbent  local 
exchange  carrier  may  possess  the  legal 
ability  to  raise  rates  in  the  regulated 
market  to  subsidize  its  competitive 
activities,  the  threat  of  entry  into  the 
regulated  inarkat  may  prevent  it  from 
doing  so.  Even  if  such  subsidization 
were  to  allow  a  BOC  or  other  incumbent' 
local  exchange  carrier  to  sustain  prices 
below  cost  for  a  period  of  time  sufficient 
to  drive  out  competing  IXCs,  the  local 
exchange  carrier  would  be  unlikely  to 
raise  prices  above  Ihe  competitive  level, 
since  each  IXC's  network  represents  an 


embedded  facility  which  could  be 
purchased  in  a  bankruptcy  proceeding 
and  used  if  the  local  exchange  carrier 
affiliates  subsequently  attempted  to 
raise  prices  above  the  competitive  level. 
We  invite  comment  on  the  extent  to 
which  the  opportunities  to  engage  in 
predatory  behavior  should  affect  our 
decisions  in  this  proceeding. 

C.  Overview  of  Sections  260  and  271 
Through  276 

17.  In  Section  260  and  271  through 
276.  Congress  delineated  the  conditions 
under  which  incumbent  local  exchange 
carriera  would  be  permitted  to  offer 
telemessaging  and  alarm  monitoring 
services  and  under  which  BOCs  would 
be  permitted  to  manufacture  and  sell 
telecommunications  equipment,  to 
manufacture  customer  premises 
equipment,  and  to  offer  interLATA 
telecommunications,  information,  alarm 
monitoring  and  payphone  services.  In 
some  cases,  separate  affiliates  are 
required.  In  other  cases,  integrated 
operation  is  permitted. 

18.  Section  260  provides  that  an 
incumbent  local  exchange  carrier, 
including  a  BOC,  the  provides 
telemessaging  service  "shall  not 
subsidize  its  telemessaging  service 
directly  or  indirectly  from  its  telephone 
exchange  service  or  its  exchange 
access,"  but  does  not  require  a  separate 
affiliate. 

19.  Section  271(b}  authorizes  the 
BOCs  to  provide  "out-of-region" 
interLATA  services  as  of  February  8, 
1996,  even  if  the  services  terminate 
within  the  BOCs  region,  and  "in- 
region"  interLATA  services  upon 
Corrunission  approval.  Section  271(g) 
lists  specific  "incidental  interLATA 
services"  that  BOCs  and  their  affiliates 
may  provide  after  February  8, 1996. 
Section  271(h)  states  that  "lt)he 
Commission  shall  ensure  that  the 
provision  of  services  authorized  under 
[Section  271(g)|  by  a  Bell  operating 
company  or  itsaffiliate  will  not 
adversely  affect  telephone  exchange 
service  ratepayers  or  competition  in  any 
telecommunications  market." 

20.  Section  272  permits  a  BOC 
(including  any  affiliate)  that  is  an 
incumbent  local  exchange  carrier  to 
manufacture  equipment  (as  defined  in 
the  AT4T  consent  decree),  originate  in- 
region  interLATA  telecommunications 
services,  other  than  incidental  and 
previously  authorized  interLATA 
services,  and  provide  certain  interLATA 
information  services  only  if  it  does  so 
through  one  or  more  separate  affiliates. 
Each  of  the  separate  affiliates  must 
"maintain  Iseparatel  books,  records,  and 
accounts  in  the  manner  prescribed  by 
the  Commission"  and  "shall  conduct  all 


transactions  with  the  Bell  operating 
company  of  which  it  is  an  affiliate  on  an 
arm's  length  basis."  In  its  dealings  with 
the  separate  affiliate,  each  BOC  must 
"account  for  all  transactions  *   *  *  in 
accordance  with  accounting  principles 
desigiuited  or  approved  by  the 
Commission." 

21.  Section  273(d)(3)  sets  forth  an 
additional  separate  affiliate  requirement 
for  manufacturing  of 
telecommunications  equipment  and 
customer  premises  equipment  by 
entities  that  certify  the  same  class  of 
telecommunication  equipment  and 
customer  premises  equipment  pnxluced 
by  unaffiliated  entities. 

22.  Section  274(a)  prohibits  any  "Bell 
operating  Company  or  any  affiliate 
Ifroml  engagjingj  in  the  provision  of 
electronic  publishing  that  is 
disseminated  by  means  of  such  Bell 
operating  company's  or  any  of  its 
affiliates'  basic  telephone  service,"other 
than  through  "a  separated  affiliate  or 
electronic  publishing  joint  venture." 
This  separated  affiliate  or  electronic 
publishing  joint  venture  must,  among 
other  requirements,  "maintain  separate 
book,  records,  and  accounts  and  prepare 
separate  financial  statements." 

23.  Section  275(b)(2)  bars  an 
incumbent  local  exchange  carrier  that 
provides  alarm  monitoring  services  from 
"subsidiziing]  its  alarm  monitoring 
services  either  directly  or  indirectly 
frt)m  telephone  exchange  service 
operations. "  but  does  not  require  a 
separate  affiliate. 

24.  Section  276(bHl)(C)  directs  the 
Conunission  to  prescribe  rules  for  BOC 
payphone  service  that,  "at  a  minimum, 
include  the  nonstructural  safeguards 
equal  to  those  adopted  in  the  Computer 
Inquiry-m  (CC  Docket  No.  90-623) 
proceeding."  Section  276(a)(1)  provides 
that,  after  the  effective  date  of  those 
rules,  any  BOC  that  provides  payphone 
service  "shall  not  subsidize  its 
payphone  service  directly  or  indirectly 
from  its  telephone  exchange  service 
operatioiu  or  its  exchange  access 
operations." 

25.  Section  2S4(k)  prohibits  a 
telecommunications  carrier  from 
"uslingj  services  that  are  not 
competitive  to  subsidize  services  that 
are  subject  to  competition."  Section 
254(k)  farther  stales  that  "  lljhe 
Commission,  with  respect  to  interstate 
services,  and  the  States,  with  respect  to 
intrastate  services,  shall  establish  any 
necessary  cost  allocation  rules, 
accounting  safeguards,  and  guidelines  to 
ensure  that  services  included  in  the 
definition  of  universal  service  bear  no 
mora  than  a  reasonable  share  of  Ihe  joint 
and  common  costs  of  facilities  used  to 
provide  those  services." 


D.  Structure  ofThu  SPKM 

26.  Section  n  of  this  NPRM  discusses 
accounting  safeguards  that  would  apply 
when  an  incumbent  local  exchange 
carrier,  including  a  BOC.  provides  a 
service  addressed  in  Sections  Z60  and 
271  through  276  of  Ihe  1996  Act  on  an 
integrated,  or  in-house,  basis.  For  the 
provision  of  services  on  an  integrated 
basis,  we  tentatively  conclude  in 
Section  n  that  our  existing  Part  64  cost 
allocation  rules  generally  satisfy  the 
1996  Act's  accounting  safeguard^ 
requirements.  Section  III  discusses 
accounting  safeguards  that  would  apply 
when  an  incumbent  local  exchange 
carrier,  including  a  BOC.  uses  an 
affiliate  to  provide  a  service  addressed 
in  Sections  260  and  271  through  276  of 
the  1996.  In  Section  III,  we  tentatively 
conclude  that,  except  where  the  1996 
Act  imposes  specific  additional 
requirements,  our  current  affiliate 
transactions  rules  generally  satisfy  the 
statue's  requirement  of  accounting 
safeguards  when  an  incumbent  local 
exchange  carrier  conducts  transactions 
with  its  affiliate.  In  that  section,  we  do 
propose  several  modifications  to  the 
affiliate  transactions  rules  to  provide 
greater  protection  against  improper 
subsidization.  Within  Sections  n  and  m. 
subsections  discuss  issues  related  to  the 
application  of  Ihe  individual  statutory 
sections.  In  Section  IV  of  this  NPRM,  we 
seek  conunent  on  whether  and,  if  so, 
how  price  cap  regulation  alters  Ihe  need 
for  accounting  safeguards  to  ensure 
again.st  Ihe  subsidization  of  services 
permitted  under  Sections  260  end  271 
through  276  of  the  1996  Act  with 
revenues  from  regulated 
telecommunications  services  to 
subsidize  other  services.  In  that  same 
section,  we  seek  comment  on  whether 
our  proposals  in  this  NPRM  satisfy  the 
requirements  of  Section  2S4(k). 

n.  Safeguards  For  Integrated 
Operatknu 

A.  Genera] 

27.  In  this  section,  we  discuss  the 
provisions  in  Sections  260.  271,  275, 
and  276  of  the  1996  Act  relating  to 
accounting  safeguards  for  telemessaging, 
certain  interLATA  teleconununications 
and  information,  alarm  monitoring,  and 
payphone  services  that  the  BOCs  and 
other  incumbent  local  exchange  carriers 
might  be  permitted  to  provide  on  an 
integrated  basis  (i.e.,  within  Ihe 
telephone  operating  companies).  We 
tentatively  conclude  that  our  existing 
Part  64  cost  allocation  rules  generally 
satisfy  the  statute's  requirement  of 
safeguards  to  ensure  that  these  services 
are  not  subsidized  by  subscribers  to 
regulated  telecortununications  services. 


We  invite  comment  on  this  tentative 
conclusion. 

28.  We  developed  the  cost  allocatiaa 
rules  in  our  /oi.it  Cost  and  Computer  B 
Proceedings  to  help  ensure  that 
interstate  ratepayers  do  not  bear  the 
costs  and  risks  of  the  telephdne 
companies'  nonregulated  activities. 
These  rules  prescribe  how  carriers 
separate  the  costs  of  activities  regulated 
under  Title  II  of  the  Communications 
Act  of  1934,  as  amended,  from  the  costs 
of  nonregulated  activities,  where  the 
nonregulated  activities  are  performed 
directly  by  the  carrier  rather  than 
through  an  affiliate.  Under  these  rules, 
incumbent  local  exchange  carriers  may 
not  assign  the  costs  of  nonregulated 
activities  to  regulated  products  and 
services.  Incumbent  local  exchange 
carriera  have  implemented  internal  cost 
allocation  systems  lo  help  ensure  their 
compliance  with  these  rules. 
Redesigning  these  internal  systems  to 
accommodate  a  fundamentally  different 
cost  allocation  approach  might  impose 
substantial  administrative  and  financial 
costs  on  the  carriers.  We  seek  comment 
on  whether  Ihe  benefits  of  a 
fuiidamentally  different  approach  lo 
cost  allocation  would  be  outweighed  by 
Ihe  costs  that  implementation  of  such  a 
system  would  entail.  Alternatively,  we 
invite  comment  on  whether,  and  how. 
we  might  adapt  the  existing  cost 
allocation  system  to  accommodate  any 
or  all  of  Ihe  services  we  address  in 
Section  II.B,  below. 

fl.  Specific  Services 

1.  Section  260 — Telemessaging  Service 

a.  Statutory  Language 

29.  Section  260(a)(1)  of  the  1996  Ad 
prohibits  each  "local  exchange  carrier 
subject  to  the  requirements  of  section 
251  (c)  that  provides  telemessaging 
service  |from|  subsidizlingi  its 
telemessaging  service  directly  or 
indirectly  from  its  telephone  exchange 
service  or  its  exchange  access."  Section 
251(c),  in  tiun.  appUes  to  every 
"incumbent  local  exchange  carrier." 
Section  260(c)  defines  "telemessaging 
service"  as  "voice  mail  and  voice 
storage  and  retrieval  services,  any  live 
operator  services  used  to  record, 
transcribe,  or  relay  messages  (other  than 
telecommunications  relay  services),  and 
any  ancillary  services  offered  in 
combination  with  these  services."  The 
principal  goal  of  the  prohibition  agaitut 
subsidization  in  Section  2eo(a)(l) 
appears  to  be  lo  ensure  that  the 
telemessaging  service  operations  of 
incumbent  local  exchange  carriera  do 
not  result  in  increased  rates  for 
telephone  exchange  service  and 
exchange  access.  Section  26a(b)  also 
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nquiras  the  Commission  to  establish 
procedures  for  expedited  consideratioa 
of  any  complaini  alieging  "material 
financial  harm  to  a  provider  of 
teiemessaging  service."  In  providing  for 
this  expedited  consideration.  Congress 
Intended  to  protect  providers  of 
teiemessaging  service  that  are  not 
themselves,  or  affiliated  with, 
incumbent  local  exchange  cairieis 
against  subsidization. 

30.  Our  present  Pan  64  rules  classify 
telemsasaging  service  as  a  nonngulated 
activity  for  Title  n  accounting  purposes. 
Consequently,  provision  of 
teiemessaging  services  is  airsady 
governed  by  our  Part  64  rules  and,  to  the 
extent  teiemessaging  is  provided 
through  affiliates,  our  affiliate 
tiansactians  rules  also  apply.  Our  Part 
64  rules  require  carriers  to  use  a  cost 
allocation  methodology  based  on  fully 
di^buted  costs  ("FDC").  This 
methodology  establishes  a  hierarchy  of 
cost  apportionment  rules  designed  to 
prevent  subsidies.  These  rules  are 
applied  to  costs  recorded  in  the 
accounts  specified  in  the  Uniform 
System  of  Accounts  ("USOA"]  set  out  in 
Part  32  of  our  rules.  The  methodology 
recpiiies  carriers  to  assign  coels  directly, 
wlMrever  possible,  to  regulated  or 
noiuegulated  activities.  If  costs  caimat 
be  directly  assigned,  they  are  coosidared 
"common  costs"  and  must  be  placed  in 
homogeneous  cost  pools.  The  carrier 
must  then  divide  the  costs  in  each  pool 
between  regulated  and  oonregulsted 
activities  using  formulas  or  foctors 
known  as  "allocators."  Depending  upon 
the  information  available,  carriers  must 
apply  these  allocators  in  the  following 
order.  Whenever  possible,  common ' 
costs  must  be  directly  attributed  baaed 
upon  a  direct  analysis  of  the  origins  of 
those  costs.  Common  costs  that  cannot 
be  directly  attributed  must  be  indirectly 
attributed  based  on  an  indirect,  but  cost- 
causative,  linkage  to  another  cost  pool 
or  pools  for  which  a  direct  assignment 
or  attribution  is  possible.  Only  if  direct 
or  indirect  attribution  factors  are  not 
available  may  the  carrier  allocate  a  pool 
of  common  costs  using  what  is  known 
as  a  "general  allocates'."  Por  regulated 
activities,  the  general  allocator  is 
expressed  as  the  ratio  of  all  expenses 
directly  assigned  or  attributed  to 
regulated  activities  (numerator)  to  all 
expenses  directly  assigned  or  attributed 
to  both  regulated  and  nooregulated 
activities  (denominator). 

31.  Our  Part  64  cost  allocation  rules 
also  require  incumbent  local  exchange 
carriers  to  allocate  their  network 
investment  plant  between  activities  that 
%«e  regulate  under  Title  n  and 
nonre^ulated  activities.  This  allocation 
must  be  baaed  on  the  peak  "relative 


regulated  and  nonregulated  usage" 
projected  for  the  network  plant  over  a 
three-year  period.  BOG  provision  of 
teiemessaging  service  may  result  in  the 
reallocation  of  this  plant  bom  regulated 
to  nonregulated  activities.  In  the  /o/n( 
Cost  Proceeding  we  determined  that, 
absent  waiver,  any  sueh  reallocation 
"miist  be  made  at  undepreciated 
baseline  cost  and  must  include  interest 
calculated  at  the  authorized  interstate 
rate  of  return." 

32.  Section  64.g01(bH4)  of  our  rules 
requires  a  carrier  at  the  begiiming  of 
eich  calendar  year  to  forecast  peak 
relative  nonregulated  use  of  jointly-used 
network  plant  over  a  Ihiee-year  period. 
The  relative  split  between  usage  for 
activities  regulated  under  Title  n  and 
nonregulated  usage  at  the  point  in  time 
when  nonregulated  usage  is  greatest  in 
comparison  to  regulated  defines  the 
allocation  factor  to  be  applied.  If 
application  of  tlus  method  would 
increese  the  allocation  to  nonregulated 
activities  for  any  account  from  the 
previous  year,  the  carrier  must  make  the 
reallocation.  If  application  of  this 
method  would  decrease  the  allocation  to 
nonregiUated  activities  for  that  account 
from  &»  previous  year,  the  carrier  must 
obtain  a  waiver  to  make  the  reallocation. 
At  the  end  of  the  year,  the  carriers 
compare  their  forecasts  with  actual 
usage.  If  the  actual  usage  of 
nonregulated  activities  is.greater,  they 
must  adjust  the  allocation  to 
noiuegulated  services  bssed  on  that 
actual  usage. 

33.  We  lenUtively  conclude  that 
applying  our  Part  64  rules  to 
teiemessaging  will  safeguard  against  the 
subsidies  prohibited  by  Section 
260(a)(1).  Section  260  appears  to  allow 
teiemessaging  service  to  be  provided  on 
an  integrated  basis,  at  least  for  most 
incumbent  local  exchange  carriers. 
However,  we  tentatively  conclude,  as 
we  do  in  our  companion  item,  BOCIn- 
Region  NPRM,  that  teiemessaging  is  an 
information  service.  We  also  tentatively 
conclude  in  that  NPRM,  that  our 
authority  under  Sections  271  and  272 
OVCT  interLATA  information  services 
apphes  to  intrastate,  interLATA 
information  services  provided  by  BOCs 
or  their  affiliates.  BOC  provision  of 
teiemessaging  service  on  an  interLATA 
basis  would  uierefore  be  subject  to  the 
separate  affiliate  and  other  requirements 
of  Section  272.  We  invite  comment  on 
these  tentative  conclusions. 

b.  Scope  of  Commission's  Authority 

34.  Section  260  of  the  Act  imposes 
additional  safeguards  regarding  the 
provision  of  teiemessaging  services,  not 
only  en  the  BOCs,  but  on  all  inciunfaent 
on  «diethar,  in  li^t  of  our  tentatilocal 


exchange  carriers.  We  seek  commenve 
conclusion  that  Sections  271  and  272 
give  the  Commission  jurisdiction  over 
intrastate  interLATA  information 
services  including  teiemessaging. 
Section  260  should  also  be  read  to  give 
us  jurisdiction  over  intrastate 
information  services  in  implementing 
and  enforcing  Section  260.  We  note, 
however,  that  unlike  Sections  271  and 
272,  the  scope  of  Section  260  is  not 
limited  to  interLATA  services,  nor  is  it 
limited  to  the  BOCs.  We  seek  comment, 
therefore,  on  whether  any  such 
intrastate  jurisdiction  would  extend 
only  to  the  BOCs,  as  only  BOO  are 
covered  by  Sections  271  and  272,  or  to 
all  incumbent  local  exchange  carriers. 

35.  We  further  seek  comment  on  what 
role  States  might  have  in  implementing 
Section  260(alp)'s  prohibition  against 
subsidization  of  "teiemessaging  service 
directly  or  indirectly  from  •   *  • 
telephone  exchange  service  or  *  *  * 
exchange  access."  Prior  to  the 
enactment  of  the  1996  Act.  we  did  not 
preempt  Slates  bom  using  their  own 
cost  allocation  procedures  for  intrastate 
purposes.  We  ask  commenters  to 
address  whether  we  must  change  this 
poUcy  in  order  to  effectuate  Section  260. 

36.  To  ensure  a  complete  record,  if 
Section  260  does  not  itself  apply  to 
intrastate  services,  we  also  seek 
comment  on  whether  we  have  authority 
to  preempt  State  regulation  with  respect 
to  the  accounting  matters  addressed  by 
Section  260  pursuant  to  Louisiana  PSC 
and,  if  so,  whether  we  should  exercise 
that  authority.  We  tentatively  conclude 
that  if  Section  260  does  not  apply  to 
intrastate  services  and  if  we  have 
authority  to  preempt  pursuant  to 
Louisiana  PSC,  we  should  refrain  bom 
exercising  that  authority  in  this  area  and 
instead  retain  our  prior  policy  of  not 
preempting  States  from  using  their  own 
cost  allocation  procedures  for  intrastate 
purposes.  We  invite  comment  on  this 
tentative  conclusion.  We  ask  the 
commenters  to  address,  in  particular 
whether  preemption  pursuant  to 
Louisiana  PSC  in  this  area  would  be 
necessary  to  achieve  the  intent  behind 
Section  260(a)(1)  or  whether  less 
intrusive  measurea  would  be  sufficient. 

2.  Section  271— interLATA 
Telecommunications  Services 

a.  Incidental  Interi.ATA  Services 

37.  Section  271(h)  states  that  "Itihe 
Commission  shall  ensure  that  the 

ftrovision  of  services  authorized  under 
Section  271(g))  by  a  Bell  operating 
company  or  its  affiliate  will  not 
adversely  affect  telephone  exchange 
service  ratepayers  or  competition  in  any 
telacommunicatiana  market."  Section 


271(g)  lists  specific  incidental 
interLATA  services  that  he  BOCs  and 
their  affiliates  may  provide  after  the 
date  of  enactment  of  the  1996  Act. 
Those  services  are: 

The  interLATA  provision  by  a  Bell 
operating  company  or  its  affiliate — 

(IKA)  of  audio  programming,  video 
progranuning.  or  other  prograniming  services 
to  subscTitiers  to  such  services  of  such 
compeoy  or  afiiliate: 

(B)  of  the  capability  for  interactioD  t}y  such 
sutMCribers  to  select  or  respond  to  such  audio 
programming,  video  programming,  or  other 
programming  services; 

(C)  to  distributore  of  audio 
programming  or  video  programming 
that  such  company  or  affiliate  owns  or 
controls,  or  is  licensed  by  the  copyright 
owner  of  such  programming  (or  by  an 
assignee  of  such  owner)  to  distribute:  or 

(D)  of  alarm  monitoring  services: 

(2)  of  two-way  interactive  video 
services  or  Internet  services  over 
dedicated  facilities  to  or  for  elementary 
and  secondary  schools  as  defined  in 
section  2S4(h)(5); 

(3)  of  commercial  mobile  services  in 
accordance  with  section  332(c)  of  this 
Act  and  with  the  regulations  prescribed 
by  the  Conunission  pursuant  to 
paragraph  (8)  of  such  section; 

(4)  Ota  service  that  permits  a 
customer  that  is  located  in  one  LATA  to 
retrieve  stored  information  bom,  or  file 
information  for  storage  in.  information 
storage  facilities  of  such  company  that 
are  located  in  another  LATA; 

(5)  of  signaling  information  used  in 
connection  with  the  provision  of 
telephone  exchange  services  or 
exchange  access  by  a  local  exchange 
carrier;  or 

(6)  of  network  control  signaling 
information  to.  and  receipt  of  such 
signaling  information  from,  common 
carriers  offering  interLATA  services  at 
any  location  within  the  area  in  which 
such  Bell  operating  company  provides 
telephone  exchange  services  or 
exchange  access. 

Section  271(h)  states  that  "|t)he 
provision  of  (Section  271(g)|  are  to  be 
narrowly  construed.  The  interLATA 
services  provided  under  subparagraph 
(A),  (B),  or  (C)  of  (Section  271(g)(1))  are 
limited  to  those  interLATA 
transmissions  incidental  to  the 
provision  by  a  Bell  operating  company 
or  its  affiUate  of  video,  audio,  and  other 
programming  services  that  the  company 
or  its  affiliate  is  engaged  in  providing  to 
the  public." 

38.  Section  271(h)  states  that  "(tihe 
Commission  shall  ensure  that  the 
provision  of  services  authorized  under 
(Section  271(g)]  by  a  Bell  operating 
company  or  its  affiliate  will  not 
adversely  affect  telephone  exchange 


service  ratepayers  or  competition  in  any 
telecommunications  market."  We  invite 
comment  on  whether  our  present  cost 
allocation  rules  in  Part  64  are  adequate 
to  prevent  the  adverse  efiects  proscribed 
by  Section  271(h)  or  whether  alternative 
solutions,  if  any,  would  be  more 
appropriate.  We  ask  conunenters 
asserting  that  the  rules  require 
modifications  to  describe  in  detail  the 
modifications  they  believe  necessary,  to 
explain  how  these  modifications  or 
additions  to  our  Part  64  rules  would 
better  enable  the  Commission  to  fulfill 
its  obligations  under  Section  271(h),  arui 
to  identify  the  category  of  ratepayers  or 
competitive  markets  the  proposed 
modifications  or  additions  would 
protect. 

b.  Integrated  Provision  of  InterLATA 
Services 

39.  We  note  that  BOC:s  are  permitted 
to  provide  certain  regulated,  interLATA 
telecommunications  services  on  an 
integrated  basis,  including  out-of-region 
services  and  certain  types  of  incidental 
services.  In  our  BOC  Out-of-Region 
Order,  61  FR  35964  (July  9,  1996),  we 
determined  that  the  BOCs  must  provide 
out-of-region  interstate,  interexchange 
services  (including  interLATA  and 
intraLATA  services)  through  separate 
affiliates,  at  least  on  an  interim  basis,  in 
order  to  qualify  for  nondominant 
regulatory  treatment  in  the  provision  of 
those  services.  Under  that  Order, 
however,  a  BOC  could  still  choose  to 
provide  these  services  on  an  integrated 
basis,  subject  to  dominant  carrier 

Xlation.  To  ensure  against  improper 
idization  in  the  event  of  such 
operations,  we  tentatively  conclude  that 
we  should  apply  our  cost  allocation 
rules  to  regulated  services  other  than 
local  exchange  and  exchange  access 
services  provided  on  an  integrated  basis. 
We  seek  comment  on  this  tentative 
conclusion  and  on  whether  we  should 
develop  modified  cost  allocation  rules 
for  these  other  regulated  services  that 
the  BOCs  may  provide  on  an  integrated 
basis  to  prevent  allocation  of  the  costs 
of  these  other  regulated  services  to  local 
exchange  and  exchange  access 
customera  and.  if  so.  what  these 
modifications  should  be.  One  possible 
solution  would  be  to  require  BOCs  to 
create  a  separate  category  for  regulated 
services  other  than  local  exchange  and 
exchange  access  services  within  their 
internal  cost  allocation  systems.  This 
category  would  be  in  addition  to  the 
regulated  and  nonregulated  categories 
our  existing  rules  inquire  and  would 
parallel  the  approach  we  took  with 
respect  to  video  dialtone.  Alternatively, 
we  could  require  BOCs  to  classify  any 
regulated  services  other  than  local 


exchange  and  exchange  access  services 
they  provide  on  an  integrated-basis  as 
nonregulated  activities  for  Title  D 
accounting  purposes.  This  would 
parallel  the  approach  we  look  in  the 
BOC  out-of-Region  Order  and  would 
result  in  the  carriers'  allocating  the  costs 
of  these  services  lo  the  nonregulated 
category.  We  invite  comment  on  the 
relative  costs  and  benefits  of  these 
approaches. 

40.  In  our  Interexchange  Sotics,  61 
FR  14717  (April  3, 1896],  we  addressed 
whether  we  should  modify  or  eliminate 
the  separation  requirements 
independent  local  exchange  carriers 
must  currenUy  meet  in  order  to  qualify 
for  non-dominant  treatment  when  they 
offer  interstate,  interexchange  services 
originating  outside  the  areas  in  which 
they  control  local  access  facilities.  We 
also  sought  comment  on  whether,  if  we 
modified  or  eliminated  these  separation 
requirements  for  non-dominant 
treatment  of  independent  local 
exchange  carriers,  we  should  apply  the 
same  requirements  to  BOC  provision  of 
out-of-region  interstate,  interexchange 
services.  If  independent  local  exchange 
carriers  are  allowed  to,  and  choose  to, 
provide  out-of-region  interstate 
interexchange  services  on  an  integrated 
basis,  we  seek  comment  on  whether  our 
regulatory  treatment  for  such  incumbent 
local  exchange  carriers  should  be 
similar  to  the  regulatory  treatment  we 
adopt  for  the  BOCs. 

c.  Other  Matters 

41.  Section  272(e)(3)  requires  that  "(a) 
Bell  operating  company  *  *  *  impute 
to  itself  (if  using  lexchangel  access  for 
its  provision  of  its  own  services),  an 
amount  for  access  that  is  no  less  than 
the  amount  charged  to  any  unaffiliated 
interexchange  carriers  for  such  service." 
In  our  BOC  In-Region  NPRM.  we  seek 
comment  on  how  to  determine  the 
imputed  exchange  access  charges  under 
Section  272(e)(3).  We  now  invite 
comment  on  how  the  BOC^  should 
account  for  these  imputed  access 
charges.  One  possible  approach  would 
be  for  the  BOCs  to  recoil  these  imputed 
exchange  access  charges  as  an  expense 
that  would  be  directly  assigned  to 
nonregulated  activities  with  a  credit  to 
the  regulated  exchange  access  revenue 
account.  We  seek  comment  on  this 
approach  as  well  as  suggested 
alternatives. 

42.  Section  272(e)(4)  states  that  "la| 
Bell  operating  company  and  an  affiUate 
that  is  subject  to  the  requirements  of 
section  251(c)  •   •   *  rnay  provide  any 
interLATA  or  intraLATA  facihUes  or 
services  to  its  interLATA  affiliate  if  such 
services  or  facilities  are  made  available 
to  all  carriere  at  the  same  rales  and  on 
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(he  tune  tenns  and  condi&nu,  and  so 
long  ai  the  costs  are  appropiiately 
allocMad."  Ahhoiisb  Sections  272(eX3) 
aod  (eX4)  do  not  addraes  adiTitias 
peifonned  on  an  integnied  beeit,  we 
invite  comment  on  wWher  and.  U  so, 
bow  these  fequinraaots  should  aflsct 
ouf  ndes  far  allocating  costs  between 
•ctiTities  regulated  under  Title  II  and 
nonregulated  activities  for  diose  BOCs 
thst  provide  intsrLATA  services  on  an 
integrated  Insis.  We  request  coounent 
on  whether,  in  view  of  Section 
272(eM4),  ive  may  require  BOCs  thst 
provide  interLATA  or  intraLATA 
BdliUes  or  services  on  an  integrated 
basis  to  provide  them  to  their  own 
internal  operation  only  at  the  same  rates 
ss  those  odlities  or  aervioss  sre  made 
available  to  all  carriers.  When  those 
rates  difier  for  diBerent  carriers,  we  seek 
conmient  on  wliich  rate  should  Iw  the 
one  that  applies  to  HOC  affiliate 
transactions.  We  also  invite  comment  oo 
whether  we  should  adopt  specific 
accounting  procedures  to  address  the 
difference,  i!  any.  between  those  rates 
and  "the  costs  (that  would  bel 
appropriately  allocated"  for  the 
underlying  hcilities  or  services. 

d.  Scope  of  Commission's  Authority 

43.  In  the  BOC  In-Region  NPBM,  we 
tentatively  conclude  that  this 
Commission  has  jurisdiction  under 
Sections  271  and  272  over  both 
interstate  and  intrastate  interLATA 
services  and  interLATA  information 
services.  That  tentative  conclusion  leads 
us  also  to  conclude  tentatively  that  we 
have  jurisdiction  with  respect  to 
accounting  matters  under  those  same 
sections  of  the  1996  Act.  We  base  our 
tnatative  conclusions  in  the  BOC  In- 
Begion  NPRMand  in  this  Notice  on  the 
following  analysis.  Sections  271  and 
272  by  their  terms  address  BOC 
provision  of  "interLATA"  services  and 
information  services.  Many  States 
contain  more  than  one  LATA,  and  thus, 
interLATA  traflic  may  be  either 
interstate  or  intrastate.  Accordingly,  we 
must  determine  whether  Sections  271 
and  272,  and  our  authority  pursuant  to 
those  sections,  apply  only  to  interstate 
interLATA  services  and  interLATA 
information  services,  or  to  both 
interstate  and  intrastate  interLATA 
services  and  interLATA  information 
services. 

44.The  MFJ,  when  it  was  in  effect, 
governed  BOC  provision  of  both 
interstate  and  intrastate  services.  The 
1996  Act  provides: 

Any  conduct  or  activity  that  was,  before 
the  data  of  enactment  of  ihi«  Act.  subject  to 
any  lestrictioD  or  obtigation  ixaposed  by  the 
IKffJl  shall,  on  and  after  such  date,  be  nibiect 
to  the  restrictions  sad  oblii^itiafis  imposed  l>y 


Ite  Conmiunlcattons  Act  of  1034  as  i 
by  this  Act  sad  shall  not  be  nib)act  to  the 
nmfWmnns  and  the  obligatioos  Unpesed  l>y 
Itheliffn. 

This  nction  supersedes  the  MF).  and 

ggcplafna  that  tna  Crmnwmnniraltiftn*  Act 

is  to  serve  as  ita  leplacemenL  b  the 
BOC  in-Aegion  NPBM,  we  find  that 
Sections  271  and  272  of  the  Act  were 
intended  to  replace  the  MF)  as  to  both 
intarstate  and  intrastate  interLATA 
services  and  interLATA  information 
services. 

45.  Although  Sectiaiu  271  and  272 
make  no  axpucit  reference  to  interstate 
and  intrastate  services,  they  do  refer  to 
a  dlSeient  geographic  boundary — the 
LATA,  aa  originaUy  defined  by  the  MF} 
and  now  by  the  1996  Act.  In  the  BOC 
bi-Begion  NPHM,  we  tentatively 
coochide  that  the  interLATAyintraLATA 
distinction  appears  to  have  supplanted 
the  traditional  intafstata/intrastate 
distinction  for  purposes  of  these 
aecdona. 

46.  As  to  interLATA  services,  the  MFJ 
prohibited  the  BOCs  and  their  afBliates 
bom  providing  any  interLATA  services, 
interstate  or  intrastate,  tmless 
spedScally  authorized  by  the  MF]  or  a 
waiver  theretmder.  Reading  Sections 
271  and  272  as  applying  to  all 
interLATA  services  fits  well  with  the 
structure  of  the  statute  as  a  whole. 
Sections  251  and  252  of  the  Act 
establish  rules  and  procedures  for 
competitive  entry  into  local  exchange 
markets.  In  the  Interconnection  NPRM, 
61  FR 18311,  we  tentatively  concluded 
that  Congress  intended  these  sections  to 
apply  to  both  interstate  and  intrastate 
aspects  of  interconnection.  These  new 
obligations  imposed  on  BOCs  (as  well  as 
other  incumbent  local  exchange 
carriare),  and  enacted  at  the  same  time 
as  Sections  271  and  272,  clearly  are  part 
of  the  process  for  entry  into  the 
interLATA  marketplace,  todeed,  B(Xs 
are  permitted  to  provide  in-region 
interLATA  services  only  after  they  have 
met  the  requirements  of  Section  271, 
including  a  competitive  checklist 
requiring  compliance  with  certain 
provisions  in  Sections  251  and  252. 

47.  In  the  BOC  In-Region  NPRM.  we  ' 
note  also  that  the  structure  of  Sections 
271  and  272  themselves  indicates  that 
these  sections  were  intended  to  address 
both  interstate  and  intrastate  interLATA 
services.  For  instance,  BOCs  are 
directed  to  apply  for  interLATA  entry 
on  a  state-by-state  basis,  and  the 
Commission  is  directed  to  consult  with 
the  relevant  State  Commission  before 
making  any  determination  with  respect 
to  an  application  in  order  to  verify  the 
BOC's  compliance  with  the 
requirements  for  providing  in-region 
intarLATA  services.  As  we  believe  it  did 


in  Sactioaa  251  and  252.  Congraaa 
appears  to  bava  put  in  place  rules  to 
goveni  both  interstate  and  intrastate 
sarvioea,  and  to  have  provided  a  role  for 
both  the  Commission  and  the  States  in 
ImplenMOtiiig  thoaa  mlat. 

48.  We  also  nola  in  the  SOC  in-J)egion 
NPRM  thai,  by  contiaat.  rsading 
Sections  271  and  272  as  limited  to  the 
provision  of  interstate  services  would 
mean  that  the  BOCs  would  have  bean 
pennlttad  to  provide  in-region, 
intrastate,  intarLATA  services  upon 
enactment  and  without  any  guidance 
bom  Congress  as  to  entry  requirements 
or  safeguards,  subject  oiily  to  any  pre-, 
existing  State  rules  on  interexchange 
entry.  Any  such  rules,  presumably, 
woidd  not  have  been  directed  at  BOC 
entry,  which  had  for  many  years  been 
prohibited.  Concerns  about  BOC  control 
of  bottleneck  fadlitiea  over  the 
provision  of  in-region  interLATA 
services  are  equally  important  for  both 
interstate  and  intrastate  services.  Thus, 
the  reasons  for  imposing  the  procedures 
and  safeguards  of  Sectioixs  271  and  272 
apply  equally  to  the  BOCs'  provision  of 
both  intrastate  and  interstate,  in-region, 
interLATA  services.  We  fotmd  it 
implausible  that  Congress  could  have 
intended  to  lift  the  MF]'s  ban  on  BOC 
provision  of  interLATA  services  without 
making  any  provision  for  orderly  entry 
into  intrastate  interLATA  services, 
which  constitute  approximately  30 
percent  of  interLATA  traffic.  Based  on 
the  preceding  analysis,  we  tentatively 
conclude  that  our  authority  under 
Sections  271  and  272  applies  to  both 
intrastate  and  interstate  interLATA 
services  and  interstate  and  intrastate 
interLATA  information  services 
provided  by  the  BOCs  or  their  affiliates. 
We  also  staled  our  belief  that  Section 
2(b)  of  the  Communications  Act  did  not 
require  a  contrary  result  because 
Congress  enacted  Sections  271  and  272 
after  Section  2(b)  and  squarely 
addressed  the  issues  presented  here.  We 
reach  the  same  tentative  conclusion 
here  as  to  accounting  saiiaguards  and 
seek  comment  on  it. 

49.  We  also  invite  comment  on  what 
role  States  might  play  in  implementing 
the  accounting  safeguards  provisions  of 
Sections  271  and  272,  given  this 
tentative  conclusion.  We  ask 
commenters  to  address  whether  we 
must  change  oiu*  policy,  adopted  prior 
to  the  enactment  of  the  1996  Act,  of  not 
preempting  States  bom  using  their  own 
cost  allocation  prtxsdures  for  intrastate 
purposes.  We  also  invite  comment  on 
whether,  in  enacting  the  accoimUng 
safeguards  provisions  of  Sections  271 
and  272,  Congress  intended  to  eliminate 
our  abihty  to  allow  the  States  to  depart 
bofn  the  federal  cost  allocation 


procedures  in  their  regulation  of 
"charges ...  for  or  in  connection  with 
intrastate  communications  servicels)." 

50.  To  the  extent  commenters  disagree 
with  the  above  analysis,  we  also  seek 
comment  on  whether  we  have  authority 
to  preempt  state  regulation  with  respect 
to  the  accounting  matters  addressed  by 
Sections  271  and  272  pursuant  to 
Louisiana  PSC  and,  if  so,  whether  we 
should  exercise  that  authority.  We 
tentatively  conclude  that  if  Sections  271 
and  272  do  not  provide  authority  over 
intrastate  interLATA  services  and 
intrastate  interLATA  information 
services  and  if  we  have  authority  to 
preempt  pursuant  to  Louisiana  PSC.  we 
should  rebain  from  exercising  it  in  this 
area  and  instead  retain  our  prior  policy 
of  not  preempting  Stales  from  using 
their  own  cost  allocation  procedures  for 
intrastate  purposes.  We  invite  comment 
on  this  tentative  conclusion.  We  ask  the 
commenters  to  address,  in  particular, 
whether  preemption  in  this  area  would 
be  necessary  to  achieve  the  intent 
behind  the  accounting  safeguards 
provisions  of  Sections  271  and  272,  or 
whether  less  intrusive  measures  would 
t>e  sufficient 

3.  Section  275 — Alarm  Monitoring 
Services 

51.  Section  275(e)  defines  "alarm 
monitoring  service"  as  "a  service  that 
uses  a  device  located  at  a  residence, 
place  of  business,  or  other  fixed 
premises  (1)  to  receive  signals  from 
other  devices  located  at  or  about  such 
premises  regarding  a  possible  threat  at 
such  premises  to  life,  safety,  or 
property,  bom  burglary,  fire,  vandalism, 
bodily  injury,  or  other  emergency,  and 
(2)  to  transmit  a  signal  regarding  such 
threat  by  means  of  transmission 
fecilities  of  a  local  exchange  carrier  or 
one  of  its  affiliates  to  a  remote 
monitoring  center  to  alert  a  person .  .  ." 
about  the  emergency.  Section  275(a)(1) 
delays  entry  by  the  BOCs  not  already 
providing  alarm  monitoring  services 
imtil  five  years  bom  the  date  of 
enactment  of  the  1996  Act.  If  a  BOC  or 
BCX;  affiliate  provided  alarm  monitoring 
services  as  of  November  30, 1995,  it  may 
continue  to  do  so,  but  catmot  expand  its 
alarm  monitoring  business  by  acquiring 
"any  equity  interest  in,  or  obtain 
financial  control  of.  any  unaffiliated 
alarm  monitoring  service  entity"  during 
the  five-y^ar  period. 

52.  Section  27S(b)(2)  specifies  that  an 
inctunbent  local  exchange  carrier 
engaged  in  the  provision  of  alarm 
monitoring  services  "not  subsidize  its 
alarm  monitoring  services  either 
directly  or  indirectly  bom  telephone 
exchange  service  operations."  As  with 
the  prohibiUon  against  subsidizing 


telemessaging  services,  this  prohibition 
against  subsidizing  alarm  monitoring 
services  specifically  applies  to 
incumbent  local  exchange  carriers. 

53.  We  currently  reqmre  carriers  to 
treat  alarm  monitoring  services  as 
nonregulated  activities  for  Title  n 
accounting  purposes.  Accordingly,  the 
Part  64  cost  allocation  rules  require 
incumbent  local  exchange  carriers  to 
allocate  the  costs  of  those  services  to 
nonregulated  activities.  We  invite 
comment  on  whether  our  present  rules 
are  necessary  or  sufficient  lo  prevent 
subsidization  of  alarm  monitoring 
services  as  defined  in  Section  275(e). 
Conunenters  asserting  that  our  existing 
rules  would  not  meet  this  objective 
should  identify  with  specificity  any 
deficiency  in  our  rules,  e.xplain  the 
nature  of  the  deficiency,  and  describe, 
in  detail,  bow  the  rules  can  be  modified 
to  remove  that  deficiency.  We  ask 
commenters  asserting  that  rules  are  not 
necessary  lo  identify  which  rules  are  not 
necessary  and  why  they  are  not 
necessary. 

54.  Alarm  monitoring,  as  defined  in 
Section  275(e),  appears  to  fall  within  the 
definition  of  "information  service"  in 
Section  3(20)  of  the  Act.  Alarm 
monitoring  services,  however,  are 
specifically  exempted  ftom  the  separate 
affiliate  and  nondiscrimination 
requirements  of  Section  272.  We  seek 
comn>ent  on  the  extent  of  our  authority, 
if  any.  imder  Section  275  over  intrastate 
alarm  monitoring  services. 

55.  We  further  seek  comment  on  what 
role  Slates  might  have  in  implementing 
Section  275(h)(2)'s  prohibition  against 
subsidization  of  "alarm  monitoring 
services  either  directly  or  indirectly 
from  .  .  .  telephone  exchange  service 
operations."  We  ask  commenters  to 
address  whether  we  must  change  our 
poUcy,  adopted  prior  to  the  enactment 
of  the  1996  Act.  of  not  preempting 
States  bom  using  their  own  cost 
allocation  procedures  for  intrastate 
purposes.  We  also  invite  comment  on 
whether,  in  enacting  Section  275(b)(2), 
Congress  intended  to  eliminate  our 
ability  to  allow  the  States  to  depart  bom 
the  federal  cost  allocation  procediues 
for  alarm  monitoring  services  in  the 
States' regulation  of  "charges .  .  .for  or 
in  coimection  with  intrastate 
commimications  servicels)." 

56.  We  also  seek  comment  on 
whether,  if  Section  275  does  not  itself 
preempt,  we  have  authority  lo  preempt 
State  regulation  with  respect  to  the 
accoimting  mattere  addressed  by 
Section  275(b)(2)  pursuant  to  Louisiana 
PSC  and,  if  so,  whether  we  should 
exercise  that  authority.  We  tentatively 
conclude  that  even  if  Section  275  does 
not  itself  preempt  and  if  we  have  that 


authority  pursuant  to  Louisiana  PSC,  we 
should  refrain  from  exercising  it  in  this 
area  and  instead  retain  our  prior  policy 
of  not  preempting  States  bom  using 
their  own  cost  allocation  procediues  for 
intrastate  purposes.  We  invite  conuneni 
on  this  tentative  conclusion.  We  ask  the 
conunenters  to  address,  in  particular, 
whether  preemption  in  this  area  would 
be  necessary  to  achieve  the  intent 
behind  Section  275(b)(2)  or  whether  less 
intrusive  measures  would  be  sufficient. 

4.  Section  276 — Payphone  Services 

57.  Section  276(a)(1)  states  that  "any 
Bell  operating  company  that  provides 
payphone  service  snail  not  subsidize  its 
payphone  service  directly  or  indirectly 
from  its  telephone  exchange  service 
operations  or  its  exchange  access 
operations."  This  prohibition  against 
subsidization  is  an  integral  part  of 
Ckingress's  plan  "to  promote 
competition  among  payphone  providers 
and  promote  the  widespread 
deployment  of  payphone  services  to  the 
benefit  of  the  general  public."  To 
implement  the  prohibition.  Section 
276(b)(1)(C)  directs  the  Commission  to 
prescribe  nonstructural  safeguards  for 
B(X  payphone  service  that,  "at  a 
minimum,  include  the  nonstructural 
safeguards  equal  to  those  adopted  in  the 
Computer  Inquiry-IH  (CC  Docket  No. 
90-623)  proceeding."  The  Act  defines 
the  term  "payphone  service"  as  "the 
provision  of  public  or  semi-public  pay 
telephones,  the  provision  of^ inmate 
telephone  service  in  correctional 
institutions,  and  any  ancillary  services." 

58.  We  tentatively  conclude  that  we 
should  apply  accounting  safeguards 
identical  to  those  safeguards  adopted  in 
Computer  Inquiry-in  to  prevent  the 
subsidization  of  payphone  services  by 
BOC  telephone  exchange  service  or 
exchange  access  operations.  We  seek 
comment  on  this  tentative  conclusion. 
Conunenters  asserting  that  additional 
accounting  safeguards  are  necessary  to 
fiilfill  our  responsibilities  under 
Sections  276(a)(1)  and  (b)(1)(C)  should 
identify  the  alternative  safeguards  and 
explain  why  they  would  better  prevent 
the  subsitlies  referred  to  in  Section 
276(a)(1). 

59.  All  of  the  BOCs  provide  payphooe 
service.  In  the  past,  we  have  treated 
payphone  service  as  a  regulated  activity 
with  appUcable  Part  32  plant,  expense, 
and  revenue  accoimts.  "This 
classification  appears  inconsistent  with 
the  mandate  in  Section  276(b)(1)(C)  that 
we  prescribe  nonstructural  safeguards 
for  payphone  service  because  this  past 
treatment  allows  payphone  investment 
and  expenses  to  be  recorded  as  costs  of 
the  regulated  service.  We  tenuitively 
conclude  that  the  new  rules  required  by 
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that  section  should  raclassily  payphons 
service  as  a  nonragulated  activity  so  that 
its  costs  should  he  separated  hom  the 
telephone  exchange  service  and 
exchange  access  operations  that  would 
continue  to  be  regulated  activities. 
Under  this  approach,  the  BOCs  would 
continue  to  use  the  Commission's  Part 
3Z  accounts  to  record  their  payphone 
service  activities,  but  would  classify 
their  payphcme  investment,  expenses 
and  revenues  as  nonregulated  for  Title 
n  accounting  purposes.  We  seek 
comment  on  this  tentative  conclusion 
and  overall  approach  and.  in  particular, 
ask  whether  this  proposal  would 
comply  with  the  1996  Act's  mandate  to 
prescribe  nonstructural  accounting 
safeguards  for  the  BOCs'  payphone 
services  at  least  equal  to  those  adopted 
in  the  Computer  Inquire-Ill  proceeding. 
We  also  invite  comment  on  whether  this 
approach  would  prevent  the 
subsidization  of  "payphone  service"  as 
deRned  in  SecUon  276(d)  by  BOG 
telephone  exchange  service  or  exchange 
access  operations. 

60.  Section  276  does  not  prescribe  or 
direct  the  Commission  to  prescribe 
accounting  safeguards  to  govern  the 
provision  of  payphone  service  by 
incumbent  local  exchange  carriers  other 
than  the  BOCs.  We  seek  comment  on 
whether  we  can  and  should  require 
these  other  incumbent  local  exchange 
carriers  to  reclassify  their  payphone 
service  operations  as  a  nonregulated 
activity  for  Title  n  accounting  purposes. 

61.  Section  276(c)  sUtes  that  "Itlo  the 
extend  that  any  State  requirements  are 
inconsistent  with  the  Oimmission's 
regulations,  the  Commission's 
regulations  on  such  matters  shall 
preempt  such  State  requirements." 
Thus,  it  is  clear  that  the  statute  itself 
preempts  any  State  regulations  that  may 
be  inconsistent  with  our  own.  We  invite 
comment  on  what  role  States  mi^t 
have  in  implementing  Section 
Z76(a)(l)'8  prohibition  against 
subsidization  of  "payphone  service 
directly  or  indirectly  from  •   ■   * 
telephone  exchange  service  operations 
or  *  *  *  exchange  access  operations." 
given  this  clear  statutory  language  and. 
in  particular,  whether  in  enacting 
Section  276(c).  Congress  intended  to 
eliminate  our  ability  to  allow  the  States 
to  depart  hom  the  Federal  cost 
allocation  procedures  in  their  regulation 
of  "charges  *  *  *  for  or  in  connection 
with  intrastate  communications 
setvioaisl." 


m.  Safsguard*  For  Separaled 


A.  General 

62.  Section  272(a)(2)  of  the  1996  Act 
allows  BOCs  to  provide  the  following 
services  only  through  a  separate 
subsidiary:  manufacturing  of 
telecommunications  equipment  and 
customer  premises  equipment: 
origination  of  interLATA 
telecommunications  services,  other  than 
incidental,  out-of-region.  and  previously 
authorized  services;  and  interLATA 
information  services  other  than 
electronic  publishing  and  alarm 
monitoring  services.  Section  273(d)(3) 
requires  "any  entity  which  certifies 
telecommunications  equipment  or 
customer  premises  equipment 
manufactured  by  an  unaffiliated  entity 

•   •  *  only  (to|  manufacture  a  particular 
class  of  telecommunications  equipment 
or  customer  premises  equipment  for 
which  it  is  undertaking  or  has 
unSertaken.  during  the  previous 
eighteen  months,  certification  activity 
for  such  class  of  equipment  through  a 
separate  affiliate."  Section  274(a) 
reouires  that  BOCs  providing  electronic 
puolishing  must  do  so  only  through  a 
"separated  affiliate"  or  electronic 
publishing  joint  venture.  These 
requirements  for  "separate"  or 
"separated"  affiUates  or  joint  ventures 
implicitly  assume  that  structural 
safeguards  limit  the  carrier's  ability  to 
engage  in  subsidization. 

63.  In  this  section,  we  discuss  the 
accounting  safeguards  needed  to 
prevent  subsidization  where  telephone 
operating  companies  do  business  with 
their  noiuegulated  and  regulated 
affiliates.  In  the  Joint  Cost  Order,  52  FR 
6557,  we  adopted  rules  to  govern  the 
way  costs  are  recorded,  for  Title  H 
accounting  purposes,  when  a  regulated 
carrier  does  business  with  nonregulated 
affiliates.  The  affiliate  transactions  rules 
are  designed  to  protect  interstate 
ratepayers  from  subsidizing  the 
competitive  ventures  of  incumbent  local 
exchange  carrier  affiliates.  The  affiliate 
transactions  rules  do  not  require  carriers 
or  their  affiUates  to  charge  any 
particular  prices  for  assets  transferred  or 
services  provided;  rather,  the  rules 
require  carriers  to  use  certain  specified 
valuation  methods  in  determining  the 
amounts  to  record  in  their  Part  32 
accounts,  regardless  of  the  prices 
charged. 

64.  We  tentatively  conclude  that, 
except  where  the  1996  Act  imposes 
specific  additional  requirements,  our 
current  affiliate  transactions  rules 
generally  satisfy  the  statute's 
requirement  of  safeguards  to  ensure  that 
these  services  are  not  subsidized  by 


subscribers  to  regulated 
teieconununications  services.  We  invite 
comment  on  this  tentative  conclusion. 
We  have  previously  concluded  that 
these  rules  provide  effective  safeguards 
against  subsidization.  Incumbent  local 
exchange  carriers  have  irttplemented 
internal  accounting  systems  for  affiUate 
transactions  to  help  ensure  their 
compliance  with  these  rules. 
Redesigning  these  internal  systems  to 
accommodate  a  fundamentally  different 
approach  to  affiliate  transactions 
accounting  systems  would  impose 
substantial  costs  on  the  carriers.  We 
seek  comment  on  these  matters  and.  in 
particular,  on  whether  the  benefits  of 
any  fundamentally  different  approach  to 
affiUate  transactions  would  be 
outweighed  by  the  costs  that 
implementation  of  such  a  system  might 
entail. 

65.  Although  we  do  not  propose  an 
approach  for  affiliate  transactions  that  is 
fundamentally  different  bom  oiu- 
existing  rules,  we  seek  comment  on 
whether  we  should  modify  our  affiUate 
transactions  rules  in  certain  respects. 
The  Commission  and  the  telephone 
industry  have  had  mors  than  eight  years 
experience  with  the  cost  allocation 
regime  created  by  the  Joint  Cost  Order, 
52  FR  6557  (March  4, 1987).  This 
experience  has  made  us  aware  that 
amending  certain  aspects  of  the  affiUate 
transactions  rules  might  provide  more 
optimal  protection  against 
subsidization.  In  1993,  we  released  an 
Affiliate  Transactions  Sotice.  58  FR 
62080  (November  24, 1993).  proposing 
such  rule  changes,  including  changes  in 
how  subject  carriers  would  value  for 
Title  n  accounting  purposes  services 
they  provide,  or  receive  from, 
nonregulated  affiUates.  We  invite 
comment  on  whether,  in  implementing 
the  1996  Act's  provisions  regarding 
subsidization,  we  should  amend  the 
current  affiliate  transactions  rules  to 
incorporate  certain  of  the  modificaUons 
proposed  in  the  Affiliate  Transactions 
Notice.  We  discuss  these  modifications 
below.  We  also  invite  comment  on 
whether  any  additional  changes  to  those 
rules  might  be  necessary  or  appropriate 
to  implement  the  requirements  of  the 
1996  Act. 

66.  As  a  general  matter,  we  soUcit 
comment  on  how  and  to  whom  the 
affiliate  transactions  rules  should  be 
applied.  For  example,  we  could  apply 
the  accounting  safeguards  for  affiliate 
transactions  discussed  in  this  NPRM 
only  to  those  entities  that  engage  in 
activities  for  which  the  1996  Act 
requires  the  use  of  a  separate  or 
separated  subsidiary.  We  could  also 
extend  application  of  these  safeguards 
to  those  incumbent  local  exchange 


carriers  that  engage  in  activities  for 
which  the  1996  Act  allows,  but  does  not 
require,  the  use  of  a  separate  subsidiary. 
We  discuss  these  approaches  below. 
Finally,  we  invite  comment  on  whether 
we  should  also  apply  any  modifications 
to  our  affiliate  transactions  rules  that  we 
make  in  this  proceeding  to  all 
transactions  between  incumbent  local 
exchange  carriers  and  their  affiliates. 

B.  Specific  Services 

1.  Section  272 — Manufacturing  and 
InterLATA  Services 

a.  Statutory  Language 

67.  Section  272(a)  prohibits  a  "Bell 
operating  company  (including  any 
affiliate)  which  is  a  local  exchange 
carrier  that  is  subject  to  the 
requirements  of  section  251(c)"  from 
"pravidlingj  any  service  described  in 
(Section  272(a)(2)l  unless  it  provides 
that  service  through  one  or  more 
affiliates  that  (A)  are  separate  from  any 
operating  company  entity  that  is  subject 
to  the  requirements  of  section  251(c); 
and  (B)  meet  the  requirements  of 
(Section  272(b))."  Section  272(a)(2) 
states  that: 

|T]he  services  for  which  a  separate  affiliate 
is  required  by  ISection  272(a)(1)|  are:  (A) 
ImtanufacturiDg  activities  (as  defined  in 
section  273(h);  (B)  (olriglnation  of  interLATA 
teieconununications  services,  other  than  (i) 
incidental  interLATA  services  described  in 
ISection  271(g)(tH3)  and  (5H6)1;  (ii)  out^jf- 
region  services  described  in  section  271(b)(2): 
or  (iii)  previously  authorized  activities 
descritwd  in  section  271  (f):  (andl  (C) 
lijnterLATA  infbnnation  services,  other  than 
electronic  publishing  (as  deGned  in  section 
274(h))  and  alann  monitoring  services  (as 
defined  in  section  275(e)). 

Section  272(h)(2)  requires  each  of  these 
separate  affiliates  to  "maintain  books, 
records,  and  accounts  in  the  manner 
prescribed  by  the  Commission  which 
shall  be  separate  bom  the  books, 
records .  and  accounts  maintained  by  the 
IBOCl  of  which  it  is  an  affiUate."  Under 
Section  272{b)(S),  each  of  these  separate 
affiliates  must  "conduct  all  transactions 
with  the  IBOCl  of  which  it  is  an  affiUate 
on  an  arm's  length  basis  with  any  such 
transactions  reduced  to  writing  and 
available  for  public  inspectioiL" 
Pursuant  to  Section  272(c)(2),  BOCs 
must  account  for  all  transactions  with 
these  affiliates  "in  accordance  with 
accoimting  principles  designated  or 
approved  by  the  (jommission." 

b.  Accounting  Requirements  of  Sections 
272  (b)(2)  and  (c)(2) 

68.  Section  272(b)(2)  requires  the 
separate  affiliates  prescribed  under 
Section  272(a)(2)  to  "maintain  books, 
records,  and  accounts  in  the  manner 
prescribed  by  the  Commission  which 


shall  be  separate  from  the  books, 
records,  and  accounts  maintained  by  the 
IBOCl  of  which  it  is  an  affiliate."  We 
invite  comment  on  the  steps  we  should 
take  to  implement  this  provision  and,  in 
particular,  whether  we  should  mandate 
that  the  separate  affiliates  required 
under  Section  272(a)(2)  maintain  their 
books,  records,  and  accoimts  in 
accordance  with  generally  accepted 
accounting  principles  ("GAAP").  We 
ask  the  commenlers  to  address  whether 
it  is  necessary  to  adopt  any  additional 
accounting,  bookkeeping,  or  record 
keeping  requirements  for  these  affiUates 
and,  if  so.  what  those  additional 
requirements  should  be. 

69.  Pursuant  to  Section  272(c)(2), 
BOCs  must  account  for  all  transactions 
with  their  separate  affiliates  required 
under  Section  272(a)(2)  "in  accordance 
with  accounting  principles  designated 
or  approved  by  the  Commission."  We 
invite  comment  on  how  we  should 
implement  this  provision.  To  ensure 
that  the  amounts  recorded  in  Part  32 
accounts  are  based  on  reliable  financial 
data,  the  Affilitate  Transactions  Notice 
proposed  that,  except  as  otherwise 
ordered  by  this  Commission,  all 
accounting  related  to  affiUate 
transactions  must  comply  with  GAAP. 
We  invite  comment  on  whether 
requiring  such  accounting  would  assist 
us  in  fulfilling  our  statutory  obligation 
to  ensure  that  each  affiliate  required 
under  Section  272(a)(2]  will  "conduct 
all  transactions  with  the  (BOCl  of  which 
it  is  an  affiliate  on  an  arm's  length 
basis"  and.  if  so.  whether  we  should 
adopt  such  a  requirement 

c.  "Arm's  Length"  Requirement  of 
Section  272(b)(5) 

70.  Section  272(b)(5)  of  the  1996  Act 
requires  that  transactions  between  the 
BOC  and  its  affiliate  engaged  in  the 
manufacturing  activities,  origination  of 
interLATA  telecommunications 
services,  and  interLATA  information 
services  described  in  Section  272(a)(2) 
be  conducted  on  "an  arm's  length" 
basis.  In  the  Computer  11  Final  Decision, 
45  FR  24694,  we  required  AT4T  to 
provide  enhanced  services  and 
customer  premises  equipment  only 
.through  a  "separate  corporate  entity" 
that  would  "deal  with  any  affiliated 
manufacturing  entity  only  on  an  arm's 
length"  basis.  We  stated  that  "the 
transfer  of  any  products"  between  this 
separate  corporate  entity  and  "any 
amUated  equipment  manufacturer  must 
be  done  at  a  price  that  is 
compensatory."  We  also  stated  that, 
"Itjo  poUce  this  requirement,  we 
(would!  require  that  any  transaction 
between  the  enhanced  services 
subsidiary  and  any  other  affiliate  which 


involves  the  transfer  (either  directly  or 
by  accounting  or  other  record  entries)  of 
money,  personnel,  resources  or  other 
assets  be  recorded  in  auditable  form." 
We  invite  comment  on  whether  we 
should  adopt  similar  requirements  to 
implement  Section  272(b)(S).  We  also 
invite  comment  on  whether  a 
requirement  that  prices  be 
compensatory  would  be  consistent  with 
the  Congressional  intent  behind  Section 
272(b)(5)  and.  in  particular,  any  intent 
that  ratepayers  of  regulated  services 
"benefit  from  the  economies  of  scope 
from  BOC  manufacturing,  origination  of 
interLATA  telecommtmications 
services,  and  interLATA  information 
services  activities. 

71.  In  Computer  m,  we  reexamined 
our  regulatory  regime  for  the  provision 
of  enhanced  services  and  replaced  the 
Computer  II  requirements  with  a  series 
of  nonstructural  safeguards.  These 
safeguards  included  the  Part  64  cost 
allocation  mies  and  the  affiUate 
transactions  rules  that  we  developed  in 
the  Joint  Cost  Order.  The  latter  prescribe 
bow  inciunbent  local  exchange  carriers 
other  than  average  schedule  companies 
must  value  their  affiliate  transactions  for 
Title  n  accoiuiting  purposes.  These 
roles  direct  subject  carriers  to  use 
different  methods  for  valuing  assets 
transferred  and  services  provided.  For 
asset  transfers,  the  rules  require  that 
they  us  one  of  four  methods:  (1)  tariffed 
rates:  (2)  prevailing  company  prices:  (3) 
net  book  cost;  and  (4)  estimated  fair 
market  value.  Carriers  must  record  each 
asset  transferred  to  an  affiliate  pursuant 
to  tariff  at  the  tariffed  rate.  If  an  affiliate 
that  sells  a  non-tarifliBd  asset  to  its 
regulated  carrier  also  sells  the  same 
kind  of  asset  to  third  parties  at  a 
generally  available  price,  the  carrier 
must  record  the  asset  transfer  at  that 
prevailing  company  price.  All  other 
asset  transfers  must  be  recorded  at  the 
higher  of  net  book  cost  and  estimated 
fair  market  value  when  the  carrier  is  the 
buyer  (i.e.,  from  the  affiliate).  The 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  affirmed  the 
valuation  methods  for  asset  transfers, 
finding  them  "reasonably  designed  to 
prevent  systematic  abuse  of  ratepayers." 

72.  The  affiliate  transactions  rules 
authorize  three  valuation  methods  for 
determining  the  amounts  carriers 
should  record  in  their  Part  32  accounts 
for  services  they  provide  to  or  obtain 
from  affiliates:  (1)  tariffed  rates:  (2) 
prevailing  company  prices;  and  (3)  fully 
distributed  costs.  Carriers  must  record 
services  provided  to  an  affiUate 
pursuant  to  tariff  at  the  tariffed  rate.  If 
an  affiUate  provides  a  non-tariffed 
service  to  its  regulated  carrier  that  it 
also  provides  to  third  parties,  the  carrier 
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must  record  the  transaction  at  the 
prevailing  company  price.  All  other 
afSliate  services  must  be  recorded  at  the 
service  provider's  fully  distributed 
costs. 

73.  As  stated  above,  the  Commission 
has  released  an  Affiliate  Transactions 
Notice  that  proposes  certain  rule 
changes  to  provide  greater  protection 
against  subsidization.  We  discuss 
certain  of  these  proposed  changes 
below.  We  aoUdt  comment  concerning 
whether  our  affiliate  transactions  rules, 
with  the  proposed  changes,  would  be 
necessary  or  sufficient  to  ensure 
compliance  with  the  "arm's  length" 
requirement  of  Section  272(b)(5T. 

74.  We  also  seek  comment  on  whether 
and.  if  so.  how  we  should  amend  our 
rules  to  address  Section  272(b)(5)'s 
requirement  thai  all  transactions  be 
"reduced  to  writing  and  available  for 
public  inspection."  We  ask  the 
commenlers  to  address  in  particular 
whether  Internet  access  to  information 
about  these  transactions  would  be 
sufRcirait  to  comply  with  this 
teqtiirement  "for  public  inspection."  We 
also  invite  commentets  to  suggest  any 
other  methods  we  could  implement  to 
comply  with  Section  272(b)(51.  We  seek 
further  comment  about  whether  we 
need  to  adopt  safeguards  to  protect  any 
sensitive  or  confidential  information 
that  these  publicly  available  documents 
may  contain. 

75.  We  note  that  Section  272(e)(1) 
requires  a  "Bell  operating  company  and 
an  affiliate  that  is  subject  to  the 
requirements  of  section  2Sl(c)"  to 
"fulfill  any  requests  from  an  unaffiliated 
entity  for  telephone  exchange  service 
and  exchange  access  service  within  a 
period  no  longer  than  the  period  in 
which  it  provides  such  telephone 
exchange  service  and  exchange  access  to 
itself  or  to  its  affiliates."  We  interpret 
"transactions"  under  Section  272(b)(5) 
to  include  requests  by  an  affiliate  to  its 
BOC  for  telephone  exchange  service  or 
exchange  access.  We  seek  comment  on 
this  interpretation.  We  also  seek 
comment  on  whether  we  should  require 
information  about^uch  transactions  to 
be  made  publicly  available  and,  if  so, 
whether  we  need  to  adopt  safeguards  to 
protect  any  sensitive  or  confidential 
information  related  to  such  transactions. 

i.  Identical  Valuation  Methods  for 
Assets  and  Services 

76.  In  the  foint  Cost  Order,  we  did  not 
prescribe  uniform  valuation  methods  for 
all  affiliate  transactions.  In  particular,  if 
an  asset  transfer  was  neither  tariffed  nor 
subject  to  prevailing  company  prices, 
we  required  carriers  to  record  the 
transfer  at  the  higher  of  net  book  cost 
and  estimated  fair  market  value  when  it 


is  the  seller,  and  at  the  lower  of  net  book 
cost  and  estimated  fair  market  value 
when  the  carrier  is  the  purchaser.  In 
contrast,  the  Commission  required 
carrieis  to  record  all  non-tarifiiBd 
services  other  than  those  having 
prevailing  company  prices  at  the 
providers'  fully  distributed  costs. 

77.  If  we  apply  our  affiliate 
transactions  rules,  with  the  changes 
proposed  in  this  Notice,  to  transactions 
between  the  BCX:  and  its  affiliates 
engaged  in  the  manufacturing, 
'  origination  of  interLATA 
telecommunications  services  and 
interLATA  information  services 
described  in  Section  272(a)(2)  of  the 
1996  Act,  we  believe  we  should 
consider  prescribing  uniform  valuation 
methods  for  all  affiliate  transactions.  In 
the  Affiliate  Transactions  Notice,  we 
tentatively  concluded  that  our  treatment 
of  the  provision  of  services  that  are 
neither  tariffed  nor  subject  to  prevailing 
company  prices  may  reward  a  carrier's 
imprudent  acts  of  buying  services  for 
more  than,  and  selling  services  for  less 
than,  fair  market  value.  By  requiring 
carriers  to  record  services  they  sell  to 
nonreculated  affiliates  at  the  carriers' 
fully  (Ustributed  costs  even  when  those 
costs  are  less  than  what  non-affiliates 
would  pay  the  carriers,  the  rules 
motivate  carriers  to  sell  services  for  less 
than  fair  market  value.  Similarly,  by 
permitting  carriers  to  record  services 
purchased  from  nonregulated  affiliates 
at  the  affiliates'  fully  distributed  costs, 
even  when  those  costs  exceed  what  the 
carriers  would  pay  non-affiliates,  the 
rules  motivate  carriers  to  pay  more  than 
fair  market  value  for  services.  If  these 
increased  costs  are  reflected  in  rates  for 
regulated  telecommunications  services, 
ratepayers  may  be  harmed.  Ratepayers 
and  service  providers  not  affiliated  with 
carriers  may  also  he  harmed  if  the 
valuation  methods  for  affiliate 
transactions  induce  carriers  and  their 
affiliates  to  "use  services  that  are  not 
competitive  to  subsidize  services  that 
are  subject  to  competition,"  thereby 
putting  sen'ice  providers  not  affiliated 
with  the  carrier  at  a  competitive 
disadvantage. 

78.  Because  of  the  concerns  identified 
in  the  preceding  paragraph,  we  believe 
that  the  current  rules  regarding  the 
valuation  of  affiUate  services  may  not  be 
consistent  with  the  requirement  of 
Section  272(b)(S)  for  "transactions 
*   •   *  on  an  arm's  length  basis." 
Requiring  that  affiliate  transactions  that 
do  not  involve  tariffed  assets  or  services 
be  recorded  at  the  higher  of  cost  and 
estimated  fair  market  value  when  the 
carrier  is  the  seller  or  transferor,  and  at 
the  lower  of  cost  and  estimated  fair 
market  value  when  the  carrier  is  the 


buyer  or  transferee  appears  more  likely 
to  achieve  these  statutory  objectives.  We 
propose  to  continue  to  define  the 
applicable  cost  benchmarks  as  net  book 
cost  for  asset  transfers  and  fully 
distributed  costs  for  service  transfers. 
Our  proposed  rule,  viewed  in  light  of 
other  changes  detailed  below,  would 
form  part  of  a  rational  and  streamlined 
approach  to  affiliate  transactions.  This 
proposed  rule  would  also  reduce  the 
incentive  to  record  an  affiliate 
transaction  as  a  provision  of  a  service, 
rather  than  an  asset  transfer,  especially 
in  the  context  of  prtxnjrement  activities. 
We  seek  comment  on  whether  these 
modifications  would  better  meet  the 
objectives  of  Section  272.  We  also  ask 
commenters  to  discuss  whether,  and 
under  what  circumstances,  we  should 
allow  carriers  and  their  affiliates  to  use 
any  alternative  valuation  methods.  We 
also  seek  comment  on  how  the 
elimination  of  a  sharing  obUgation  from 
our  price  cap  rules  would  affect  the 
validity  of  our  tentative  conclusion  in 
the  Affiliate  Transactions  Notice  that 
our  treatment  of  the  provision  of 
services  that  are  neither  tariffed  nor 
subject  to  prevailing  company  prices 
may  reward  a  carrier's  imprudent  acts  of 
buying  services  for  more  than,  and 
selling  services  for  less  than,  fair  market 
value. 

79.  Section  272(e)(3)  requires  that  "(a) 
Bell  operating  company  and  an  affiliate 
that  is  subject  to  the  requirements  of 
section  251(c) "   *   *  shall  charge  the 
affiliate  described  in  subsection  (a)  or 
impute  to  itself  (if  using  the  access  for 
its  provision  of  its  own  services),  an 
amount  for  access  that  is  no  less  than 
the  amount  charged  to  any  unaffiliated 
interexchange  carriers  for  such  service." 
Section  272(e)(4)  states  that  "[a]  Bell 
operating  company  and  an  affiliate  that 
is  subject  to  the  requirements  of  section 
251(c) "   •   *  may  provide  any      , 
interLATA  or  IntraLATA  facilities  or 
services  to  its  interLATA  affiliate  if  such 
services  or  facilities  are  made  available 
to  all  carrieis  at  the  same  rates  and  on 
the  same  terms  and  conditions,  and  so 
long  as  the  costs  are  appropriately 
allocated."  We  invite  comment  on  how 
these  requirements  should  affect  our 
rules  for  implementing  the  "arm's 
length"  requirement  of  Section 
272(b)(5).  We  also  invite  comment  on 
whether  we  should  adopt  specific 
accounting  procedures  to  address  the 
difference,  if  any,  between  the  rales 
charged  by  BOCs  when  they  provide 
interLATA  or  IntraLATA  facilities  or 
services  on  a  separated  basis  and  "the 
costs  [that  would  be|  appropriately 
.  allocated"  for  the  underlying  facilities 
or  services. 
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ii.  Prevailing  Company  Prices 

80.  The  prevailing  price  method 
describes  the  use  of  the  price  at  which 
a  company  offers  an  asset  or  service  to 
the  general  public  to  establish  the  value 
of  the  affiliate  transaction.  Generally, 
when  a  carrier  transfers  assets  or 
provides  services  to  an  affiliate  or  the 
affiliate  transfers  assets  or  provides 
services  to  the  carrier  and  either  the 
carrier  or  affiliate  conducts  similar 
transactions  with  the  non-affiliates,  the 
transfer  or  service  price  with  non- 
affiliates  should  become  the  benchmark 
price  for  defining  the  value  of  the 
transaction.  Although  the  prevailing 
price  appears  to  represent  the  price  that 
would  be  paid  in  an  arm's  length 
transaction,  prevailing  price  in  affiliate 
transactions  may  not  reflect  feir  market 
value  primarily  because  of  the  different 
nature  of  affiliate  and  non-affiliate 
transactions.  In  competitive  markets, 
companies  devote  significant  resources 
to  retaining  and  attracting  customers 
including  sales  presentations, 
advertising  campaigns,  discounts  for 
volume  purcha.ses,  or  long-term 
commitments.  Most  affiliate 
transactions,  however,  take  place  in  an 
entirely  different  environment.  Sales 
between  affiliates  generally  do  not 
require  extensive  marketing  efforts  and 
involve  lower  transactional  costs  than 
sales  to  non-affiliates.  We  invite 
comment  on  whether  affiliate 
transactions  conducted  "on  an  arms's 
length  basis"  will  necessarily  entail  the 
same  marketing'efforts  and  transactional 
costs  as  sales  to  non-affiUates.  We  also 
invite  comment  on  what,  if  any,  eflect 
any  differences  in  those  efforts  and  costs 
should  have  on  our  decision  regarding 
the  use  of  the  prevailing  price  method 
for  recording  affiliate  transactions 
between  BOCs  and  their  affiliates 
engaged  in  manufacturing.  interLATA 
telecommunications  origination  and 
interLATA  information  services  as 
described  in  Section  272(a)(2). 

81.  Our  experience  with  the 
prevailing  price  method  has  revealed 
the  difficulty  of  defining  what 
constitutes  a  prevailing  price.  When  a 
nonregulated  affiliate  transfers  assets  or 
provides  services  to  the  carrier  and  non- 
affiliates,  the  question  becomes  what 
percentage  of  an  affiliate's  overall 
business  must  be  provided  to  non- 
affiliates  in  order  to  establish  a 
prevailing  company  price.  If  the 
percentage  of  third-party  business  is 
small,  there  may  not  be  enough 
participants  in  the  market  to  ensure  that 
the  price  equals  the  price  the  carrier  and 
the  affiliate  would  have  negotiated  "on 
an  arm's  length  basis."  In  such 
situations,  using  prevailing  prices  to 


value  asset  transfere  could  permit 
affiliates  to  charge  inflated  prices  to  the 
BOC.  This  would  allow  nonregulated 
affiliates  to  receive  added  revenue  that 
could  permit  the  nonregulated  affiliate 
to  price  other  competitive  assets  and 
services  lower  to  the  detriment  of  fair 
competition.  An  additional  problem  in 
determining  a  prevailing  price  arises 
because  of  the  nature  of  the  products 
and  services  that  an  affiliate  may 
transfer.  "IRlegulatory  requiremeMs  that 
[BOCs)  buy  equipment  competitively 
crumble  quickly  when  the  product 
being  purchased  is  technically  complex 
and  readily  differentiated." 

82.  We.  therefore,  seek  comment  on 
the  benefits  of  our  proposal  to  amend 
our  affiliate  transactions  rules  to 
eliminate  the  valuation  of  affiliate 
transactions  based  on  prevailing  prices 
for  transactions  between  a  BOC  and  its 
affiliates  engaged  in  the  manuhcturing, 
interLATA  telecommunications 
origination  and  interLATA  information 
services  described  in  Section  272(a)(2). 
Under  this  proposal,  transactions  from 
the  carrier  to  the  nonregulated  affiliate 
would  be  recorded  at  tariffed  rates,  if 
applicable,  or  at  the  higher  of  fair 
market  value  or  fijlly  distributed  cost. 
Transactions  from  the  nonregulated 
affiliate  to  the  carrier  would  be  recorded 
at  the  lower  of  fully  distributed  cost  or 
fair  market  value. 

iii.  Estimates  of  Fair  Market  Value 

83.  In  prior  portions  of  this  NPRM,  we 
propose  to  adopt  identical  valuation 
methodologies  for  assets  and  services 
which  would  require  the  carrier  to 
record  most  affiliate  transactions  at  the 
higher  of  net  book  cost  and  estimated 
fair  market  value  when  the  carrier  is  the 
seller,  and  at  the  lower  of  net  book  cost 
and  estimated  fair  market  value  when 
the  carrier  is  the  buyer.  These  proposals 
implicitly  assume  that  there  is  an 
observable  fair  market  value  for  any 
assets  and  services  that  a  carrier  and  its 
noru^ulaled  affiliates  might  provide 
each  other,  and  that  reasonable  efTorts 
will  enable  the  carrier  to  discover  that 
value.  We  believe  that  the  prtxxdures 
carriers  use  in  estimating  fair  market 
value  should  vary  with  me 
circumstances  of  the  transaction  and 
consequently  that  we  should  not  specify 
the  methodologies  that  carriers  must 
follow  to  estimate  foir  market  value.  We 
instead  propose  to  require  carriera  to 
make  good  faith  determinations  of  the 
fair  market  value,  where  such  a 
valuation  is  required  under  the  affiliate 
transactions  rules.  While  this 
methodology  will  limit  appraisals  to 
transactions,  such  as  building  sales  and 
other  transfers  of  major  assets,  for  which 
nonregulated  companies  obtain 


appraisals  in  the  normal  course  of 
business,  we  believe  a  more  stringent 
approach  would  impose  uimecessary 
burdens  and  costs  on  the  BOCs  and 
other  incumbent  local  exchange  carriers. 
We  believe  that  a  good  faith  requirement 
would  help  ensure  that  affiliates 
covered  by  Section  272  "conduct  all 
transactions  with  the  IBOCl  of  which  it 
is  an  affiliate  on  an  arm's  length  basis  " 

84.  While  we  propose  not  to  prescribe 
methodologies  for  estiituting  fair  market 
value,  we  seek  comment  on  whether  we 
should  set  criteria  for  determining  what 
constitutes  a  good  faith  estimate  of  feir 
market  value.  For  example,  if  a 
traiusction  is  subject  to  reasonable 
independent  valuation  methods,  we 
believe  that  carriers  should  continue  to 
ascertain  fair  market  value  by  applying 
these  methods  to  demonstrate  their  good 
faith.  If  companies  making  certain 
purchases  routinely  solicit  competitive 
bids,  survey  potential  suppliers,  or 
obtain  independent  appraisals, 
companies  should  continue  to  employ 
these  methods  to  determine  fair  market 
value.  Thus,  carriers  could  support 
affiliate  transactions  involving  teal 
estate  transfers  by  means  of 
independent  appraisals. 

85.  In  situations  involving 
transactions  that  are  not  easily  valued, 
we  seek  comment  on  whether  we 
should  still  require  carriers  to  support 
their  valuations  by  reasonable  and 
appropriate  methods.  For  example,  for 
some  assets  or  services  a  carrier  might 
determine  that  an  independent 
appraisal  would  be  difficult,  if  not 
impossible,  to  obtain  or  be  prohibitively 
expensive.  In  this  case,  a  good  faith 
attempt  to  ascertain  fair  market  value 
might  include  supporting  the 
transaction  with  computations  or 
studies  that  utilize  methods  and 
principles  that  an  independent 
appraiser  would  apply.  This  could 
mean,  if  possible,  obtaining  comparable 
sales  information,  computing  values  by 
applying  a  responsible  capitalization 
rate  on  cash  flow,  or  determining 
replacement  value.  We  note  that  nothing 
discussed  in  this  Notice  would  exempt 
carriers  from  their  statutory  obligation 
under  Section  220(c)  to  justify  their 
accounting  entries.  We  invite  comment 
on  our  proposal  to  allow  good  faith 
attempts  to  determine  foir  market  value 
in  affiliate  transactions. 

iv.  Tarifiisd-based  Valuation 

86.  Finally,  we  seek  comment  about 
the  status  of  tariff-based  valuation  if 
incumbent  local  exchange  carriers  are 
not  required  to  provide  interconnection 
and  collocation  services  and  network 
elements  pursuant  to  tariffs.  Under 
Section  252,  it  may  be  that  the  BOC 
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would  lubmit  agreements  adi^ted  by 
negotiatiODS  or  aibitretion  to  State 
coramissioDS  for  approval  or  rejection 
without  ever  filing  a  tariff. 
Aliamatively,  the  BOCs  may  file 
statements  of  generally  available  terms 
pursuant  to  Section  252(f)  that  would 
state  the  terms  on  which  these  LECs 
would  provide  services  to  all  customers 
who  desire  them.  We  seek  comment  on 
whether,  and  the  extent  lo  which,  our 
affiliate  transactioas  rules  should  be 
amended  to  substitute  rates  appearing  in 
such  publicly  filed  agieemenls  and 
statements  for  tariffed  rates  where 
affiliates  could  subscribe  to  services 
under  such  generally  available  terms. 
We  also  seek  comment  on  whether  such 
amendments  wotild  be  consistent  with, 
or  required  by.  Sections  27Z(e)(3)  and 
272(e)(4). 

V.  Return  Component  for  Allowable 
CosU 

87.  In  the  Joint  Cott  Ptoceading,  the 
Commission  determined  that  fa% 
distributed  costs  should  include  a 
return  on  investment,  but  no  "profit"  in 
excess  of  the  return  then  prescribed  for 
the  carrier's  interstate  regulated 
activities.  Consequently,  carriers  that 
utilize  fully  distributed  cost  to  value 
affiliate  transactions  include  in  their 
cost  computations  a  component  for  rate 
of  return.  We  believe  we  should 
consider  allowing  all  carriers  providing 
directly,  or  indirectly  through  an 
affiliate,  the  services  that  are  the  subject 
of  Section  272  to  use  a  uniform  rate  of 
return  to  value  affiliate  trans^ctiona. 
Adopting  numerous  rates  of  return 
would  impose  a  significant  compliance 
burden  on  the  industry.  In  addition,  the 
use  of  various  rates  of  return  could  favor 
certain  telecommunications  service 
providers  and  disadvantage  others. 
Moreover,  allowing  carriers  to 
determine  their  own  rate  of  return 
would  increese  the  likelihood  that  an 
affiliate  will  fail  to  "conduct  all 
transactions  with  the  [BOC)  of  which  it 
is  an  affiliate  an  arm's  length  basisl.l"  as 
required  by  Section  272(bl(^).  From  a 
regulatory  standpoint,  the  Commission 
would  have  a  difficult,  if  not 
impossible,  burden  if  it  had  to  engage  in 
nimierous  prescription  proceedings  and 
then  monitor  compliance  with  each. 

88.  The  Commission  has  prescribed  a 
unitary,  overall  rate  of  return  for  those 
inctmibent  local  exchange  carriers  still 
subject  to  rate-of-retum  regulation  to 
use  in  computing  interstate  revenue 
requirements,  unless  a  carrier  can  show 
that  such  use  would  be  canfiacatory. 
The  current  prescribed  rate  of  return  on 
iBterstate  services  is  11.25  perceat. 
Because  the  rate-of-retum  npreacriptton 
will  not  eSect  either  the  price  cap 


indices  or  the  sharing  zones  for  carriers 
subject  to  price  cap  regulation,  the 
impact  of  any  represcription  of  this  rate 
of  return  on  price  cap  LECs  would  be 
limited.  In  aaditioa  to  afocHBg  cost 
calculatiODS  for  affiliate  transactions,  as 
we  propose  above,  a  represcription  may 
change  the  amounts  that  price  cap  L£Cs 
receive  from  the  imiversal  service  fund 
or  pay  for  long-term  support  of  NECA's 
common  line  pool  and  the  amounts 
those  LECs  pay  the  telecommunicatians 
relay  services  fund  to  give  persons  with 
bearing  or  speech  impairments  full 
access  to  the  voice  communications 
network.  We  seek  comment  on  whether 
we  should  require  the  BOCs  to  use  the 
prescribed  interstate  rate  of  return  for 
valuing  their  transactions  with  their 
affiliates  engaged  in,  the  manufacturing 
activities,  in-region  telecommunications 
services  origination  and  interLATA 
information  services  described  in 
Section  272(aK2). 

d.  Application  to  InterLATA 
Telecommunications  Affiliates 

89.  We  propose  to  apply  our  affiliate 
transactions  rules  to  transactions 
between  a  BOC  and  any  affiliates  it 
establishes  under  Section  272(a)  Under 
that  provision,  a  BOC,  including  any 
affiliate,  "which  is  a  local  exchange 
carrier  tiiat  is  subject  to  the 
requirements  of  section  251(c)"  may  not 
provide  in-region  interLATA 
telecommunications  services, 
interLATA  information  services,  or 
manufacturing  unless  it  provides  those 
services  through  one  or  more  affiliate. 
Any  transactions  between  a  BOC  and  its 
interLATA  information  services  or 
manufacturing  aifiliates  would  be 
subject  to  our  existing  affiliate 
transactions  rules,  bacause  neither 
interLATA  information  services  nor 
manufacturing  are  regulated  activities 
under  Title  n.  InterLATA 
telecommunications  services,  however, 
are  regulated  under  Title  II,  and,  absent 
a  Commission  requirement  to  the 
contrary,  the  affiliates  that  offer  those 
services  would  therefore  classify 
interLATA  telecommunications  services 
as  regulated  for  Title  n  accounting 
purposes.  Oiir  existing  affiliate 
transactions  rules  are  solely  designed 
for  transactions  between  regulated 
carriers  and  their  nonregulated 
affiliates.  To  help  protect  against 
improper  subsidization,  we  have 
already  determined  that  out-of-regioa 
interetate,  interexchange  services 
provided  by  BOC  affiliates  should  be 
treated  as  nonregulated  for  accounting 
purposes.  Hus,  our  affiliate 
traaaactlons  rules  apply  to  transactians 
between  the  BOCs  and  thoae  affiliates. 
Becauae  BOC  in-region  interLATA 


telecommunications  services  also 
present  a  potential  for  improper 
subsidization,  we  tentatively  conclude 
that  we  should  apply  our  affiliate 
transactioos  rules  to  transactions 
betweam  each  BOC  and  any  InterLATA 
telecommunications  services  affiliate  it 
establishe*  under  Section  Z72(a).  We 
invite  comment  on  this  tentative 
conclusion.  We  also  invite  comment  on 
whether  and  how  we  should  adapt  our 
affiliate  transactions  rules  if  applied  to 
such  transactions  and,  in  partictilar, 
whether  we  should  adopt  special 
valuation  methodologies  for  these 
transactions  to  recognize  the  regulated 
status  of  the  affiliates  on  both  sides  of 
the  transactions. 

90.  Sectioa  272  does  not  prohibit  a 
BOC  from  providing  manufacturing  and 
interlATA  information  services 
described  in  Section  272(a)(2)  through 
the  same  affiliate  by  which  it  provides 
origination  of  interLATA 
telecommunications  services  described 
in  the  same  section.  It  also  does  not 
prohibit  that  affiliate  from  engaging  in 
other  activities  not  regulated  under  Title 
n.  We  seek  comment  on  whether  in  this 
context  we  should  apply  our  cost 
allocation  rules  to  prevent  subsidization 
of  nonregulated  activities,  including 
manufocturing  and  interLATA 
Inionnation  services,  by  subscribera  to 
interLATA  telecommunication  services. 
In  particular,  we  seek  comment  on 
what,  if  any,  authority  Section  254(k) 
extends  to  our  application  of  our  cost 
allocation  rules  to  affiliates  engaged  in 
regulated  and  nonregulated  activities. 

e.  Application  to  Joint  Mailceting 

91.  Although  Section  272(b)(3) 
requires  (the  affiliate]  to  "have  separate 
officers,  directors,  and  employees  from 
the  Bell  operating  company  of  which  it 
is  an  affiliate,"  Section  272(g)(2)  allows 
the  BOC  to  "market  or  sell  interLATA 
service  provided  by  an  affiliate  required 
by  [Section  272) .  .  .  [after]  such 
company  is  authorized  to  provide 
interLATA  services  in  such  State  under 
section  271(d)."  In  our  companion  BOC 
fn-/?egion  NPIU4,  we  seek  comment  on 
whether  an  affiliate  may  share 
marketing  personnel  with  a  BOC.  and  if 
so,  what  corporate  and  financial 
arrangements  are  necessary  to  comply 
with  sections  272(b)(3),  272(b)(S)  and 
272(g)(2).  If  an  affiliate  may  share 
marketing  personnel  with  a  BOC,  we 
tentatively  conclude  that  we  should 
apply  our  cost  allocation  and  affiliate 
transactions  rules,  as  we  propose  to 
modify  them  in  this  Notice,  to  any  joint 
mariceting  ob  interLATA  and  local 
exchange  services.  We  seek  coouneot 
whether  and  the  extant  to  which  any 
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additional  accounting  safeguards  may 
be  necessary. 

f.  Audit  Requirements 

92.  Section  272(d)  states  that 
companies  required  to  maintain  a 
separate  affiliate  under  Section  272 
"shall  obtain  and  pay  for  a  Federal/State 
audit  every  2  years  conducted  by  an 
independent  auditor  to  determine 
whedier  such  company  complied  with 
this  section  and  the  regulations 
promulgated  imder  this  section,  and 
particularly  whether  such  company  has 
complied  with  the  separate  accounting 
requirements  under  [Section  272(b)]." 
The  independent  auditor  "shall  submit 
the  results  of  the  audit  to  the 
Commission  and  to  the  State 
commission  of  each  Stale  in  which  the 
company  audited  provides  service, 
which  shall  make  such  results  available 
for  public  inspection,"  Interested 
persons  may  then  submit  comment  on 
the  final  audit  report. 

93.  We  tentatively  conclude  that  the 
independent  auditor's  report  should  be 
filed  with  the  Commission  and  each 
relevant  State  commission  and  should 
include  a  discussion  of:  (1)  the  scope  of 
the  work  conducted,  with  a  description 
of  how  the  affiliate's  or  joint  venture's 
books  were  examined  and  the  extent  of 
the  examination;  (2)  the  auditor's 
conclusion  whether  examination  of  the 
books  has  revealed  compliance  or  non- 
compliance with  the  affiliate 
transactions  rules  and  any  non- 
discrimination requirements  in  the 
Commission  rules;  (3)  any  limitations 
imposed  on  the  auditor  in  the  course  of 
its  review  by  the  affiliate  or  joint 
venture  or  other  circumstances  that 
might  affect  the  auditor's  opinion;  and 
(4)  a  statement  by  the  auditor  that  the 
carrier's  cost  allocation  methodologies 
conform  to  the  Communications  Act  of 
1934,  as  amended,  and  the 
Commission's  rules  and  that  the  carrier 
has  accurately  applied  the 
methodologies  described  in  those  rules. 
We  seek  comment  on  the  necessity  or 
desirability  of  using  such  an  approach 
to  satisfy  the  requirements  of  Section 
272(d).  We  also  seek  comment  on 
whether  the  independent  auditor's 
report  should  address  whether  the 
carrier  has  complied  with  Sections 
272(e)(3)  and  272(e)(4). 

g.  Scope  of  Commission's  Authority 

94.  Section  272  of  the  1996  Act,  by  its 
terms,  covera  traiuactions  between  a 
BOC  and  its  affiliates  engaged  in  the 
manu&cturing  activities,  origination  of 
InterLATA  telecommunications 
services,  and  interLATA  information 
services  described  in  Section  272(a)(2). 
As  we  have  done  in  the  BOC  In-Region 


NPRM,  we  believe  that  each  of  these 
activities  requires  a  different  analysis. 
We  state  elsewhere  in  this  Notice  our 
tentative  conclusions  and  analysis 
regarding  telemessaging,  interLATA 
telecommunications  services,  and 
manufacturing  activities.  We  also 
tentatively  conclude  that  we  should 
apply  our  analysis  for  telemessaging  to 
other  interLATA  information  services 
covered  by  Section  272.  We  seek 
comment  on  this  tentative  conclusion. 

2.  Section  273— Manufacturing  by 
Certifying  Entities . 

a.  Statutory  Language 

95.  Section  273(d)  of  the  1996  Act 
requires  certain  standard-setting 
oiganizations  lo  maintain  separate 
affiliates  in  order  to  engage  in  certain 
types  of  manufacturing.  Under  Section 
273(d)(3),  when  such  a  standard-setting 
organization  certifies 
telecommunications  equipment  or 
customer  premises  equipment 
manufactured  by  an  unaffiliated  entity, 
the  certifying  entity  "shall  only 
manufacture  a  particular  class  of 
telecommunications  equipment  or 
customer  premises  equipment  for  which 
it  is  undertaking  or  has  undertaken, 
during  the  previous  eighteen  months, 
certification  activity  *   *   *  through  a 
separate  affiliate."  [NJotwlthstanding 
[SecUon  273(d)(3)]."  SecUon 
273(d)(1)(B)  prohibits  "Bell 
Communications  Research,  Inc..  or  any 
successor  entity  or  affiliate"  from 
"engaging]  in  manufacturing 
telecommunications  equipment  or 
customer  premises  equipment  as  long  as 
it  is  an  affiliate  of  more  than  1  otherwise 
unaffiliated  [BOC]  or  successor  or  assign 
of  any  such  company." 

96.  Section  273(d)(3)(B)  requires  the 
separate  affiliate  to  "maintain  books, 
records,  and  accounts  separate  from 
those  of  the  entity  that  certifies  such 
equipment,  consistent  with  generally 
acceptable  accounting  principles!, I"  and 
to  "have  segregated  facilities  and 
separate  employees"  from  the  certifying 
entity.  Section  273(g)  permits  "Itjhe 
Commission  [to]  prescribe  such 
additional  rules  and  regulations  as  the 
Commission  determines  necessary  to 
carry  out  the  provisions  of  this  section, 
and  otherwise  to  prevent  discrimination 
and  cross-subsidization  in  a  [BOC's] 
dealings  with  its  affiliates  and  with 
third  parties." 

b.  Comparison  of  Sections  273  and  272 

97.  Both  Sections  272  and  273  require 
the  use  of  a  separate  affiliate  to  engage 
in  different  specified  activities.  We  have 
already  proposed  accounting  safeguards 
to  govern  transactions  between  a  BOC 


and  its  affiliate  engaged  in  the 
manufacturing,  origination  of 
interLATA  telecommunications  services 
and  interLATA  information  services 
described  in  Section  272(8)(2).  Section 
273  requires  a  standard-setting 
organization  that  certifies 
telecommunications  equipment  or 
customer  premises  equipment 
manufactured  by  an  unaffiliated  entity 
to  "only  manufacture  a  particular  claK 
of  telecommunications  equipment  or 
customer  premises  equipment  for  which 
it  is  undertaking  or  has  undertaken, 
during  the  previous  eighteen  months, 
certification  activity  •   *   "  through  a 
separate  affiliate."  SecUon  273(d)(3)(B) 
requires  that  the  separate  affiliate  of  the 
standard-setting  organization  "maintain 
books,  records,  and  accounts  separate 
from  those  of  the  entity  that  certifies 
such  equipment,  consistent  with 
generally  acceptable  accounting 
prindplesl,]"  and  to  "have  segregated 
facilities  and  separate  employees"  from 
the  certifying  entity.  As  a  threshold 
question,  we  seek  comment  on  whether 
and,  if  so,  how  Section  273's  different 
statutory  language  requires  or  permits 
different  accounting  treatment  from  that 
required  or  permitted  for  BOCs  under 
Section  272.  Specifically,  we  seek 
comment  whether  we  should  apply  our 
affiliate  transactions  rules,  as  we 
propose  to  modify  them,  to  transactions 
between  a  certifying  entity  and  the 
affiliate  it  must  maintain  under  Section 
273(d).  We  note  that  our  existing  rules 
would  not  cover  transactions  between  a 
certifying  entity  and  its  affiliate  where 
that  certifying  entity  is  not  also  a 
regulated  carrier.  We,  therefore,  seek 
comment  on  whether,  and  to  what 
extent,  we  should  modify  our  affiliate 
transactions  rules  to  govern  such 
transactions. 

98.  In  addition  to  the  accounting 
safeguards  for  BOC  entry  into 
manufacturing  set  forth  in  Section  272 
as  discussed  above,  we  note  that  Section 
273(g)  specifically  authorizes  "[t|he 
Commission  [to]  prescribe  such 
additional  rules  and  regulations  as  the 
Commission  determines  necessary 

*  *  *  to  prevent  cross-subsidization  in 
a  [BOC's]  dealings  with  its  affiliates  and 
with  third  parties."  We  tentatively 
conclude  that  application  of  our  affiliate 
transactions  rules,  as  we  propose  to 
modify  them,  to  BOCs  engaged  in 
activities  imder  Section  273  would  be 
sufficient  to  satisfy  this  provision  of  the 
1996  Act.  We  seek  comment  on  this 
tentative  conclusion. 

c.  Scope  of  Commission's  Authority 

99.  Section  273  provides  that  a  BOC 
may  manufacture  and  provide 
telecommunications  equipment  and 
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customar  premises  equipment  if  the 
CommissidO  sulhorins  that  BOC  to 
provide  interLATA  services  under 
Section  271(d).  Section  273  also  sets  out 
safeguards  for  B(X:  manufacturing 
activities.  We  tentatively  conclude  that 
the  provisions  of  this  section  apply  to 
all  BOC  manufacturing  activities, 
irrespective  of  any  junsdictiooal 
distinction.  First,  much  like  Sections 
271  and  272.  Section  273  sets  the 
conditions  for  BOC  entry  into 
manufacturing.  Thus,  as  with  Sections 
271  and  272.  we  believe  that  Section 
273  was  meant  to  supersede  the  MF7< 
and  to  replace  it  for  both  interstate  and 
intrastate  activities,  to  the  extent  that 
such  a  jurisdiction  division  makes  sense 
in  the  context  of  manufacturing.  Section 
273  conditions  entry  into  manufacturing 
on  the  BOC's  obtaining  Commission 
approval  for  interLATA  entry  under 
Section  272.  This  relationship  between 
Sections  272  and  273  further  suggests 
that  they  should  both  be  reed  to  have 
the  same  jurisdictional  reach. 

100.  Moreover,  we  tentatively 
conclude  that  although  Section  2(b)  of 
the  Communication  Acts  limits  the 
Commission's  authority  over  "charges, 
classifications,  practices,  services, 
focilitles,  or  regulation  for  or  in 
connection  with  intrastate 
communications  service."  we 
tentatively  conclude  the  manufacturing 
activities  addressed  by  Section  273  are 
not  virithin  the  scope  of  Section  2(b). 
Even  if  Section  2(b)  applies  with  respect 
to  BOC  manufacturing  under  Section 
273.  we  tentatively  Find  that  such 
manufacturing  activities  plainly  cannot 
be  segregated  into  interstate  and 
intrastate  portions.  We  invite  comment 
on  what  role  States  might  have  in 
implementing  Section  273's  accounting 
safeguards  provisions,  assuming  the 
correctness  of  these  beliefs,  and,  in 
particular,  whether  in  enacting  Section 
273,  Congress  intended  to  eliminate  our 
ability  to  allow  the  States  to  depart  bom 
the  feMJeral  cost  allocation  procedures  in 
their  regulation  of  "charges  •  *  *  for  or 
in  connection  with  intrastate 
communications  service|s|."  We  ask  the 
commenters  also  to  address  whether 
preemption  in  this  area  would  be 
necessary  to  achieve  the  intent  behind 
Section  273  or  whether  less  intrusive 
measures  would  be  sufficient. 

3.  Section  274 — Electronic  Publishing 

101.  Section  274  of  the  1996  Act 
prescribes  the  terms  under  which  a  BOC 
may  offer  electronic  publishing.  Section 
274(a)  permits  a  BOC  or  its  affiliate  to 
provide  electronic  publishing  over  its  or 
its  affiliate's  basic  telephone  service 
only  through  a  "separated  affiliate"  or 
an  "electronic  publishing  joint 


Ventura."  Section  274(iKS)  defines 
"separated  affiliate"  as  "a  corporation 
under  common  ownership  or  control 
with  a  Ball  operating  company  that  does 
not  own  or  control  a  Bell  operating 
company  and  is  not  owned  or  controlled 
by  a  Bell  operating  company  and  that 
engages  in  the  provision  of  electronic 
publishing  which  is  disseminated  by 
means  of  such  Bell  operating  company's 
or  any  of  its  affiliate's  basic  telephone 
service."  Section  274(i)(8).  in  turn 
defines  "own"  as  having  "a  direct  or 
indirect  equity  interest  (or  the 
equivalent  thereof)  of  more  than  10 
percent  of  an  entity,  or  the  right  to  more 
than  10  percent  of  the  gross  revenues  of 
an  entity  under  a  revenue  sharing  or 
royalty  agreement."  Section  274(i)(4) 
slates  that  "control"  has  the  meaning 
that  it  has  in  17  CFR  240.12b-2.  the 
regulations  promulgated  by  the 
Securities  and  Exchange  Commission 
pursuant  to  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78a  et  seq.)  or  any 
successor  provision  to  such  section." 
Section  274(i)(5)  defines  an  "electronic 
publishing  joint  venture"  as  "  a  joint 
venture  owned  by  a  Bell  operating 
company  or  affiliate  that  engages  in  the 
provision  of  electronic  publishing 
which  is  disseminated  by  means  of  such 
Bell  operating  company's  or  any  of  its 
affiliates'  basic  telephone  service." 

102.  Under  Section  274(b),  the 
"separated  affiliate  "  or  joint  venture 
"shall  be  operated  independently  from 
the  IBOCI."  The  "separated  affiliate"  or 
joint  venture  and  the  BOC  with  which 
it  is  affiliated  must  "carry  out 
transactions  (i)  in  a  manner  consistent 
with  such  independence,  (ii)  pursuant 
to  written  contracts  or  tariff  that  are 
filed  vnth  the  Commission  and  made 
pubUcly  available,  and  (iii)  in  a  manner 
that  is  auditable  in  accordance  with 
generally  accepted  auditing  standards." 
The  "separated  affiliate"  or  joint 
venture  must  also  "value  any  assets  that 
are  transferred  directly  or  indirectly 
from  the  (BOCl  to  a  separated  affiliate  or 
joint  venture,  and  record  any 
transactions  by  which  such  assets  are 
transfsned,  in  accordance  with  such 
regulations  as  may  be  prescribed  by  the 
Commission  or  a  State  commission  to 
prevent  improper  cross-subsidies." 

103.  Section  274(c)(2)  discusses  the 
joint  activities  permitted  imder  Section 
274.  Section  274(c)(2)(A)  provides  that 
"|al  Bell  operating  company  may 
provide  inbound  telemarketing  or 
referral  services  related  to  the  provision 
of  electronic  publishing  for  a  separated 
affiliate,  electronic  publishing  joint 
venture,  affiliate,  or  unaffiliated 
electronic  publisher,  provided  that  if 
such  services  are  provided  to  a 
separated  affiliate,  electronic  publishing 


joint  vantura.  or  affiliate,  such  services 
shall  be  mads  available  to  all  electronic 
publishers  on  request,  on 
nondiscriminatory  terms."  Section    • 
274(c)(2)(B)  states  that  "laj  Bell 
operating  company  may  engage  in 
nondiscriminatory  teaming  or  business 
arrangements  to  engage  in  electronic 
publishing  with  any  separated  affiliate 
or  with  any  other  electronic  publisher  if 
(i)  the  Bell  operating  company  only 
provides  fecilities,  services,  and  basic 
telephone  service  information  as 
authorized  by  [Section  274),  and  (ii)  the 
Bell  operating  company  does  not  own 
such  teaming  or  business  arrangement." . 
Lastly,  Section  274(c)(2)(C)  permits  "|a| 
Bell  operating  company  or  affiliate  (tol 
partidpatlel  on  a  nonexclusive  basis  in 
electronic  publishing  joint  ventures 
with  entities  that  are  not  a  Bell 
operating  company,  affiliate,  or 
separated  affiliate  to  provide  electronic 
publishing  services,  if  the  Bell  operating 
company  or  affiliate  has  not  more  than 
a  SO  percent  direct  or  indirect  equity 
interest  (or  the  equivalent  thereoO  or  the 
right  to  more  than  SO  percent  of  the 
gross  revenues  under  a  revenue  sharing 
arrangement  or  royalty  agreement  in  any 
electronic  publishing  joint  venture." 
Under  Section  274(c)(2)(C),  "lolfficers 
and  employees  of  a  Bell  operating 
company  or  affiliate  participating  in  an 
electronic  publishing  joint  venture  may 
not  have  more  than  50  percent  of  the 
voting  control  over  the  electronic 
publishing  joint  venture."  "In  the  case 
of  joint  ventures  with  small,  local 
electronic  publishers,  the  Commission 
for  good  cause  shown  may  authorize  the 
Bell  operating  company  or  affiliate  to 
have  a  larger  equity  interest,  revenue 
share,  or  voting  control  but  not  to 
exceed  80  percent."  A  BOC 
participating  in  an  electronic  publishing 
joint  venture  "may  provide  promotion, 
marketing,  sales,  or  advertising 
personnel  and  services  to  such  joint 
venture." 

104.  Section  274(d)  requires  a  "Bell 
operating  company  under  common 
ownership  or  control  with  a  separated 
affiliate  or  electronic  pubUshing  joint 
*  *   *  [to]  provide  network  access  and 
interconnections  for  basic  telephone 
service  to  electronic  publishers  at  just 
and  reasonable  rates  that  are  tariffed  (so 
long  as  rates  for  such  services  are 
subject  to  regulation)."  Those  rales 
cannot  be  "higher  on  a  per-unit  basis 
than  those  charges  for  such  services  to 
any  other  electronic  publisher  or  any 
separated  affiliate  engaged  in  electronic 
publishing." 

a.  Comparison  of  Sections  274  and  272 

105.  The  language  of  Section  274's 
atructural  and  transactional 
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requirements  differs  from  the  structural 
and  transactional  requirements  of 
Section  272.  We  invite  comment  on 
whether  the  distinction  between  a 
"separated  affiliate"  under  Section  274 
and  a  "separate  affiliate"  under  Section 
272  requires  or  permits  different 
accounting  treatment  for  affiliate 
transactions  pursuant  to  Sections  272 
and  274.  Specifically,  we  seek  comment 
whether  we  should  apply  our  affiUate 
transactions  rules,  as  we  propose  to 
modify  them,  to  transactions  between  a 
BOC  and  its  electronic  publishing  joint 
venture  or  "separated  afliliale."  We  seek 
comment  on  whether  application  of 
these  rules  would  provide  adequate 
accounting  safeguards  for  the  joint 
activities  permitted  under  Section 
274(c)(2).  Because  Section  274  allows  a 
■  BOC  to  provide  electronic  publishing 
through  either  a  "separated  affiliate"  or 
a  joint  venture,  we  also  seek  comment 
on  whether  we  should  distinguish,  for 
Title  n  accounting  purposes,  between 
transactions  involving  a  BOC  and  its 
"separated  affiliate"  and  those  involving 
a  BOC  and  its  electronic  pubUshing 
joint  venture. 

b.  Audit  Requirements 

106.  Section  274(b)(8)  requires 
electronic  publishing  "separated 
affiliates"  or  joint  ventures  and  the  BOC 
with  which  they  are  affiliated  to  have 
performed  an  annual  compliance  review 
"conducted  by  an  independent  entity 
for  the  purpose  of  determining 
compliance  during  the  preceding 
calendar  year  with  any  provision  of 
(Section  274|."  The  results  of  such  a 
review  must  be  maintained  by  the 
"separated  affiliate"  or  the  joint  venture 
for  a  five-year  period.  We  seek  comment 
regarding  how  such  compliance  reviews 
should  be  conducted.  We  ask 
commenters  to  address  specifically  what 
matters  the  annual  compliance  review 
should  encompass.  We  propose  to 
require  the  independent  entity  to 
prepare  and  file  with  the  Commission 
reports  describing:  (1)  the  scope  of  its 
compliance  review,  with  a  description 
of  how  the  affiliate's  or  joint  venture's 
books  were  examined  and  the  extent  of 
the  examination;  (2)  the  independent 
entity's  conclusion  whether 
examination  of  the  books  has  revealed 
compliance  or  non-complianoe  with  the 
affiliate  transactions  rules  and  any  other 
non-discrimination  requirements 
imposed  by  Commission  rules;  (3)  any 
Umitadons  imposed  on  the  independent 
entity  in  the  course  of  its  review  by  the 
affiliate  or  joint  venture  or  other 
drcumstaoces  that  might  affect  the 
entity's  opinion:  and  (4)  statements  by 
the  independent  entity  as  to  whether  the 
carrier's  accounting  and  affiliate 


transactions  methodologies  conform  to 
the  Communications  Act  of  1934.  as 
amended,  and  the  Commission's  rules 
and  whether  the  carrier  has  accurately 
applied  the  methodologies.  We  seek 
comment  on  the  necessity  or  desirability 
of  this  approach. 

■107.  Section  274(b)(9)  states  a 
separated  affiliate  or  joint  venture  and 
the  BOC  with  which  it  is  affiliated  shall 
"within  90  days  of  receiving  a  review 
described  in  (Section  274(b)(8)|,  file  a 
report  of  any  exceptions  and  corrective 
action  with  the  Commission  and  allow 
any  person  to  inspect  and  copy  such 
review  subject  to  reasonable  safeguards 
to  protect  any  proprietary  information 
contained  in  suph  report  from  being 
used  for  purposes  other  than  to  enforce 
or  pursue  remedied  under  [Section 
2741"  We  seek  comment  regarding  what 
"reasonable  safeguards"  may  be 
necessary  to  protect  proprietary 
information  in  the  compliance  review 
report  "from  being  used  for  purposes 
other  than  to  enforce  or  pursue  remedies 
under  (Section  274)." 

c.  Section  274(f)'s  Reporting 
Requirement 

108.  Section  274(0  requires  "|a]ny 
separated  affiliate  under  (Section  274  tol 
file  with  the  Commission  annual  reports 
in  a  form  substantially  equivalent  to  the 
Form  IQ-K  required  by  regulations  of 
the  Securities  and  Exchange 
Commission."  The  Form  10-K  contains 
a  description  of  the  company  filing  the 
report  and  its  operations,  financial 
statements  with  supporting  financial 
data,  and  major  legal  and  financial 
disclosures  concerning  the  company. 
We  tentatively  conclude  that,  to 
minimize  buidens  on  the  filing 
companies,  we  should  require  the 
separated  affiUate  to  file  the  Form  10- 

K  with  us  as  well  as  the  Securities  and 
Exchange  Commission.  We  recognize, 
however,  that  not  all  separated  affiliates 
providing  electronic  pubUshing  services 
would  be  subject  to  the  Security  and 
Exchange  Commission's  Form  10-K 
requirement.  With  regard  to  these 
separated  affiUates,  we  seek  comment 
on  what  "substantially  equivalent  to  the 
Form  lO-K"  means  imder  Section 
274(0. 

d.  Section  274  Transactional 
Requirements 

109.  Section  274(b)(1)  requires  the 
"separated  affiliate"  or  joint  venture  to 
"maintain  books,  records,  and  accounts 
and  prepare  separate  financial 
statements."  We  invite  comment  on  the 
steps  we  should  take  to  implement  this 
provision.  We  ask  the  commenters  to 
address  whether  it  is  necessary  for  the 
Commission  to  adopt  any  additional 


accounting,  bookkeeping,  or  record 
keeping  requirements  for  these  affiliates 
and  joint  ventures,  and,  if  so.  what  those 
additional  requirements  should  be. 

lloHlnder  Section  274(b).  the 
"separated  affiliate"  or  joint  venture 
"shall  be  operated  independently  from 
the  IBOCI."  The  "separated  affiliate"  or 
joint  venture  and  the  BOC  with  which 
it  is  affiliated  must  "carry  out 
transactions  (i)  in  a  manner  consistent 
with  such  independence,  (u)  pursuant 
to  written  contracts  or  tariffs  that  are 
filed  with  the  Commission  and  made 
publicly  available,  and  (iii)  in  a  maruier 
that  is  auditable  in  accordance  with 
generally  accepted  auditing  standards." 
We  seek  comment  on  the  meaning  of  "in 
a  manner  consistent  with  such 
independence."  We  also  seek  comment 
as  to  whether  any  regulations  are 
necessary  to  implement  Sections  274 
(b)(3)(A)  and  (b)(3)(B). 

111.  We  further  seek  comment  on 
whether  and,  if  so,  bow  we  should 
amend  our  rules  to  implement  the 
requirement  that  transactions  under 
Section  274(b)(3)(C)  be  'auditable in 
accordance  with  generally  accepted 
auditing  standards. "  Generally  accepted 
auditing  standards  refer  lo  standards 
and  guidelines  promulgated  by  the 
American  Institute  of  Certified  Public 
Accountants  thai  an  independent 
auditor  must  follow  when  preparing  for 
and  conducting  an  audit  of  a  company's 
financial  statements.  These  standards 
generally  require  thai  the  auditor  review 
a  company's  internal  controls  and 
determine  whether  adequate 
documentation  exists  to  verify  that  the 
company  has  recorded  transactions  on 
its  books  in  a  marmer  consistent  with 
generally  accepted  accounting 
principles. 

112.  According  to  Section  274(b)(4), 
the  "separated  affiliate"  or  joint  venture 
must  also  "value  any  assets  that  are 
transferred  directly  or  indirectly  from 
the  [BOCj  to  a  separated  affiUate  or  joint 
venture,  and  record  any  transactions  by 
which  such  assets  are  transferred,  in 
accordance  with  such  regulations  as 
may  be  prescribed  by  the  Commission 
or  a  State  commission  lo  prevent 
improper  cross-subsidies."  We  have 
proposed  in  this  Notice  to  conform  our 
valuation  methods  under  the  affiliate 
transactions  rules  for  the  provision  of 
services  to  those  governing  asset 
transfers.  Regardless  of  how  we  resolve 
that  issue,  because  Section  274 
specifically  addresses  asset  transfers 
between  a  BOC  and  its  "separated 
affiliate"  or  joint  venture,  we  seek 
comment  on  whether  in  this  case  we 
should  distinguish  between  the  asset 
transfers  and  the  provision  of  services  in 
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the  context  of  electronic  publishing 
affiGate  transactions. 

e.  Scope  of  Commission's  Authority 

113.  Although  electronic  publishing  is 
specifically  included  within  the 
definition  of  information  service  in 
Section  3(20),  it  is  speciScally  exempted 
from  the  separate  amliate  and 
nondiscrimination  requirements  of 
Section  272.  Section  274,which  applies 
only  to  BOCs,  requires  the  use  of  a 
"separated  affiliate"  or  "electronic 
publishing  joint  venture"  in  order  for  a 
BOC  to  engage  in  the  provision  of 
electronic  publishing  services  via  basic 
telephone  services. 

114.  Section  274  imposes  a  numlwrof 
safeguards  on  the  provision  by  BOCs  of 
electronic  publishing  through  a 
separated  affiliate  or  electronic 
publishing  joint  venture.  Unlike 
Sections  260  and  275,  however.  Section 
274  specifically  refers  to  State 
commission  jurisdiction  regarding  one 
of  these  safeguards.  Section  274(b)(4) 
provides  that  a  separated  affiUate  or 
joint  venture  and  the  BOC  with  which 
it  is  affiliated  shall: 

value  any  tssets  that  are  tmuferrad  directly 
or  indirectly  &om  the  Bell  opemting 
company  to  a  separated  aftiliate  or  joint 
venture,  and  record  any  transactions  by 
wliich  such  assets  are  transferTed.  in 
accordance  with  such  regulations  as  may  lie 
prescribed  l>y  the  Commission  or  a  State 
commission  to  prevent  improper  cross 
subsidies. 

This  explicit  reference  to  Stale 
commission  regtilations  indicates  that 
the  requirements  of  this  section  apply  to 
both  interstate  and  intrastate  electronic 
publishing  services,  and  at  the  same 
time  suggests  that  the  Conmiission  may 
not  have  exclusive  jtirisdiction  over  all 
aspects  of  intrastate  services  pursuant  to 
Section  274.  In  light  of  this  subsection, 
we  seek  comment  on  the  extent  of  our 
authority,  if  any.  under  Section  274  over 
intrastate  electronic  publishing  services. 

115.  Section  274(e)  also  provides  that 
any  person  claiming  a  violation  of  this 
section  may  file  a  complaint  with  the 
Commission,  or  may  bring  suit  pursuant 
to  Section  207.  It  also  provides  that  an 
application  for  a  cease  and  desist  order 
may  be  made  to  the  Commission,  or  in 
any  district  court.  No  reference  is  made 
to  complaints  being  filed  with  State 
commissions.  We  seek  conmient  on  the 
extent  to  which  the  Commission  has 
jurisdiction  imder  Section  274  over 
intrastate  electronic  publishing, 
particularly  in  light  of  the  specific 
provisions  of  Sections  274(b)(4)  and 
274(e).  We  ask  that  commenters  clearly 
identify  whether  specific  subsections  of 
Section  274  confer  intrastate  authority 
trith  respect  to  accounting  matters 


addressed  by  Section  Z74  on  the 
Commission. 

116.  To  ensura  a  complete  record,  we 
also  seek  comment  on  whether,  apart 
from  any  intrastate  jurisdiction 
conferred  by  Section  274  itself,  we  have 
authority  to  preempt  State  regulation 
with  respect  to  the  accoimting  matters 
addressed  by  Section  260  pursuant  to 
Louisiana  PSC  and,  if  so,  whether  we 
should  exercise  that  authority.  We 
tentatively  conclude  that  if  Section  274 
does  not  apply  to  intrastate  services  and 
if  we  have  audiority  to  preempt 
pursuant  to  Louisiana  PSC,  we  should 
refrain  from  exercising  it  in  this  area 
and  instead  retain  our  prior  policy  of 
not  preempting  States  from  using  their 
own  cost  allocation  procedures  for 
intrastate  purposes.  We  invite  comment 
on  this  tentative  conclusion.  We  also 
invite  comment  on  what  role  states 
might  have  in  implementing  Section 
274's  accoimting  safeguards  provisions, 
given  the  above  analysis.  We  ask 
commenters  to  sddrefs  whether  in 
enacting  Section  274,  Congress  intended 
to  foreclose  the  states  fit>m  departing 
bom  the  federal  cost  allocation 
procedures  for  electronic  publishing  in 
their  regulation  of  "charges  ...  for  or 
in  connection  with  intrastate 
communications  servicefsj."  We  also 
ask  the  commenters  ajso  to  address 
whether  preemption  in  this  area  would 
be  necessary  to  achieve  the  intent 
behind  Section  274  or  whether  less 
intrusive  measures  would  be  sufficient 

f.  Miscellaneoiu 

117.  Section  274(d)  also  requires  a 
"Bell  operating  company  imder 
common  ownership  or  control  with  a 
separated  affiliate  or  electronic 
pubhshing  joint  venture  .  .  .  (tol 
provide  network  access  and 
intercoimections  for  basic  telephone 
service  to  electronic  publishers  at  just 
and  reasoiuble  rates  that  are  tariffed  (so 
long  as  rates  for  such  services  are 
subject  to  regulation)  and  that  are  not 
higher  on  a  per-unit  basis  than  those 
charges  for  such  services  to  any  other 
electronic  publisher  or  any  separated 
affiliate  engaged  in  electronic 
publishing."  We  tentatively  conclude 
that  we  should  apply  our  affiliate 
transactions  rules,  as  we  propose  to 
modify  them,  to  the  provision  of 
"network  access  and  intei^imections 
for  basic  telephone  service'  by  a  BOC 
imder  common  ownenhip  or  control  to 
ensure  compliance  with  Section  274(d). 
We  seek  comment  on  this  tentative 
conclusion. 


4.  Separated  Operations  Under  Sections 
260,  271.  275  and  276 

118.  While  Sections  280. 271,  275  and 
276  of  the  1996  Act  define  categories  of 
services  that  BOCs  and,  in  some  cases, 
incimibent  local  exchange  caniere  may 
not  necessarily  have  to  offer  through  a 
separate  affiliate,  a  BOC  or  other 
incumbent  local  exchange  carrier  might, 
even  if  not  required  to  do  so,  choose  to 
perform  these  activities  through  an 
affiliate.  We  note  that  these  sections  do 
not  explicitly  impose  regulatory 
requirements  for  transactions  between  a 
regulated  company  and  its  nontegulated 
affiliate.  Sections  260,  275  and  276  bar 
the  subsidization  of  the  competitive 
businesses  permitted  under  those 
sections  by  subscribers  of  either 
exchange  access  services.  Section 
260(a)(1)  states  that  "lalny  local 
exchange  carrier  subject  to  the 
requirements  of  section  251(c) .  .  .shall 
not  subsidize  its  telemessaging  service 
directly  or  indirectly  from  its  telephone 
exchange  service  or  its  exchange 
access."  Section  275(b)(2)  prohibits  the 
subsidization  of  alarm  monitoring 
services  "either  directly  or  indirectly 
from  telephone  exchange  service 
operations."  Section  276(a)(1)  bare  any 
BOC  that  provides  payphone  service 
from  "subsidizlingj  its  payphone  service 
directly  or  indirectly  fix>m  its  telephone 
exchange  service  operations  or  its 
exchange  access  operations."  We . 
believe  that  appUcation  of  o'lr  affiliate 
transactions  liiles,  as  we  propose  to 
modify  them,  to  transactions  between  an 
incumbent  local  exchange  carrier  and 
any  of  its  affiliates  engaged  in  activities 
that  Sections  260,  275  and  276  of  the 
1996  Act  might  permit  or  require  the 
carrier  to  offer  through  a  separate 
affiliate  would  be  consistent  with  these 
statutory  mandates.  We  therefore  seek 
comment  on  whether  we  should  apply 
the  affiliate  transactions  rules,  with  the 
proposed  modifications,  to  transactions 
between  an  inctunbeot  local  exchange 
carrier  and  any  of  its  affiliates  engaged 
in  activities  that  Sections  260,  275  and 
276  might  permit  or  require  the  carrier 
to  o%r  through  a  separate  affiliate.  It  is 
important  to  note,  that  we  tentatively 
conclude  in  a  companion  item,  BCX  In- 
Begion  NPRM,  that  telemessaging,  as 
defined  in  Section  260.  is  an 
information  service.  BOC  provision  of 
telemessaging  on  an  interLATA  basis 
would  therefore  be  subject  to  the 
separate  affiliate  and  oUi<t  requirements 
of  Section  272. 

119.  We  also  ask  commenten  to 
identify  any  interLATA 
telecommtmications  services,  other  than 
the  interLATA  telecommtmications 
services  that  Section  272  requires  BOCs 


to  provide  through  a  separate  affiliate, 
that  the  BOCs  may  choose  to  provide  on 
a  separated  basis  and  for  which  we 
should  develop  appropriate  affiliate 
transactions  rules.  In  the  case  of  such 
services,  the  1996  Act  does  not 
explicitly  impose  or  require  specific 
regulatory  safeguards  to  prevent 
subsidies.  All  of  these  interLATA 
telecommunications  services  would 
currently  be  considered  regulated 
services  for  Title  II  accounting  purposes, 
and,  absent  a  Commission  requirement 
to  the  contrary,  the  affiliates  that  offer 
these  services  would  therefore  classify 
them  as  regulated  for  Title  II  accounting 
purposes.  Our  existing  affiliate 
transactions  rules  are  solely  designed  to 
govern  transactions  between  regulated 
carriera  and  their  nonregulaled 
affiliates.  Because  interLATA 
telecommimications  services  present  a 
potential  for  improper  subsidization,  we 
tentatively  conclude  that  we  should 
apply  our  affiliate  transactions  rules  to 
transactions  between  each  BOC  and  any 
interLATA  telecommunications  services 
affiliate  it  establishes.  We  invite 
comment  on  this  tentative  conclusion. 
We  also  invite  comment  on  whether  and 
how  we  should  adapt  our  affiliate 
transactions  rules  if  applied  to  such 
transactions  and,  in  particular,  whether 
we  should  adopt  special  valuation 
methodologies  for  these  transactions  to 
recognize  the  regulated  status  of  the 
affiliates  on  both  sides  of  the 
transactions. 

rv.  other  Matters 

A.  Price  Cops 

1.  General 

120.  Our  existing  Part  64  cost 
allocation  rules  were  developed  when 
all  local  exchange  carriers  were  subject 
to  cost-based,  rale-of-retum  regulation. 
Today,  we  rely  upon  price  cap,  rather 
than  rate-of-retum,  regulation  to  ensure 
that  rates  for  the  interstate  services  of 
the  largest  incumbent  local  exchange 
carriers,  including  the  BOCs,  are 
reasonable.  Many  States  also  have 
moved  away  ftom  the  traditional  rete-of- 
retum  regulation  by  establishing 
temporary  rate  freezes  or  other  price 
cap-like  plans.  Several  State  plans  that 
were  implemented  before  the 
Conunission  adopted  price  caps  helped 
to  guide  us  in  developing  the  federal 
plan.  Under  the  Commission's  plan, 
price  cap  indices  limit  the  prices  that 
incumbent  local  exchange  carriers  may 
charge  for  their  regulated  interstate 
services.  The  indices  are  adjusted  each 
year  in  accordance  with  a  formula  that 
accoimts  for  changes  in  infiation  and 
industry-wide  changes  in  productivity. 


121.  The  rules  we  adopt  to  prevent 
the  subsidies  prohibited  by  Sections  260 
and  271  through  276  of  the  1996  will 
shaped  by  our  price  cap  regulations.  A 
"pure"  price  cap  system  would 
permanently  eliminate  sharing,  claims 
for  exogenous  treatment,  and  the  need 
for  the  Commission  to  consider 
adjustments  to  productivity  factors. 
Under  pure  price  cap  regulation,  there 
would  be  few  incentives  to  subsidize 
nonregulaled  services  with  revenues 
fit)m  regulated  telecommimications 
services  and  the  need  for  accounting 
safeguards  to  ensure  against  subsidies 
would  be  greatly  diminished,  unless,  of 
course,  there  are  other  ways  in  which 
the  carrier's  entitlement  to  any  revenues 
is  dependent  upon  the  costs  the  carrier 
classifies  as  regulated. 

2.  Exogenous  Costs  and  Part  64 

122.  Under  our  price  cap  rules  for 
incumbent  local  exchange  carriers,  most 
changes  in  a  carrier's  costs  of  [mividing 
regulated  services  are  treated  as 
"endogenous,"  which  means  they  do 
not  result  in  adjustments  to  the  carrier's 
price  cap  indices.  Certain  cost  changes, 
however,  triggered  by  administrative, 
legislative,  or  judicial  action  that  are 
beyond  the  control  of  the  carriers  may 
result  in  adjustments  to  those  indices. 
The  Commission  concluded  that  {ailing 
to  recognize  these  cost  changes  by 
adjusting  price  cap  indices  wr>uld  either 
unjustly  punish  or  reward  the  carrier. 
Price  cap  carriers  may  claim 
adjustments  to  their  indices  based  on 
costs  that  are  beyond  the  carrieis' 
control  if  they  are  not  otherwise 
accounted  for  in  the  price  cap  formula. 
.Such  costs  are  defined  as  "exogenous." 
Accordingly,  the  Commission  has  found 
that  those  types  of  cost  changes  should 
be  treated  "exogenously"  to  ensure  that 
price  cap  regulation  does  not  lead  to 
unreasonably  high  or  unreasonably  low 
rates. 

123.  Our  price  cap  rules  for 
incumbent  local  exchange  carriers 
specify  that  "Islubjed  to  further  order  of 
the  Commission,  those  exogenous  cost 
changes  shall  include  cost  changes 
caused  by  *  '   *  Itlbe  reallocation  of 
investment  bora  regulated  to 
nonregulaled  activities  pursuant  to 
ISection  64.901  of  the  Commission's 
rules)."  Under  a  strict  reading  of  this 
rule,  cost  reallocations  due  to  changes 
in  the  Part  64  cost  allocation  process 
would  result  in  exogenous  treatment 
only  to  the  extent  amounts  are 
reallocated  'from  regulated  to 
nonregulaled  activities."  We  seek 
comment  on  this  interpretation  and 
whether  all  such  reallocations  to 
nonregulaled  activities  that  may  result 
from  the  provision  of  telemessaging 


service  should  trigger  an  adjustment  to 
lower  price  cap  indices.  We  also  seek 
comment  on  the  potential  exogenous 
treatment  of  new  investment  in  network 
plant,  some  of  which  will  be  used  for 
telemessaging  service.  As  noted  above, 
this  investment  may  later  require 
reallocation  under  part  64  if  the 
proportion  of  regulated  usage  to 
nonregulatred  usage  changes  over  time. 

3.  Part  64  and  Sharing 

124.  Under  our  price  cap  rules, 
incumbent  local  exchange  carriers  can 
select  the  productivity  factor  they  will 
use  to  determine  annual  adjustments  to 
their  price  cap  indices.  If  they  choose 
not  to  select  the  highest  productivity 
factor  permitted  imder  our  rules,  they 
are  leouired  to  "share  "  Under  sharing, 
incumbent  local  exchange  carriers 
earning  in  excess  of  prescribed  earnings 
levels  must  refund  a  portion  of  the 
excess  earnings  in  subsequent  rate 
periods  by  reducing  their  price  cap 
indices.  'Those  earnings  are  equal  to  the 
incumbent  local  exchange  carrier's 
interatate  revenues  less  the  regulated 
interstate  costs.  Improper  cost  allocation 
can  increase  the  incumbent  local 
exchange  carrier's  regulated  interstate 
costs  and.  therefore,  can  reduce  the 
carrier's  sharing  obligations.  We  note, 
however,  that  in  their  most  recent 
annual  tariff  filings  all  but  four  price 
cap  local  exchange  carriers  elected  the 
highest  interim  productivity  factor  we 
had  prescribed, which  exempts  them 
from  sharing  obligations  for  the  1995-96 
access  year.  We  seek  comment  on 
whether  our  eliminating  sharing 
obligations  permanently  for  price  cap 
carriers  would  eliminate  the  need  for 
Part  64  processes  in  our  regulation  of 
these  companies.  We  also  seek  conmient 
on  how  the  relationship  of  our  cost 
allocation  rules  to  price  cap  local 
exchange  carriers  should  influence  the 
outcome  of  this  proceeding. 

B.  Section  2S4(k) 

125.  Section  254(k)  prohibits  a 
telecommunications  carrier  from 
"usiingi  services  that  are  not 
competitive  to  subsidize  services  that 
are  subject  to  competition."  Section 
254(k)  fijither  states  that  "Itjhe 
Commission,  with  respect  to  interstate 
services,  and  the  States,  with  respect  to 
intrastate  services,  shall  establish  any 
necessary  cost  allocation  rules, 
accounting  safeguards,  and  guidelines  to 
ensure  that  services  included  in  the 
definition  of  universal  service  bear  no 
mora  than  a  reasonable  share  of  the  joint 
and  common  costs  of  faciUties  used  to 
provide  those  services."  We  seek 
comment  on  whether  our  proposals 
related  to  Sections  260  and  271  through 


40180 


Federal  Ragistar  /  Vol.  61,  No.  149  /  Thursday,  August  1.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61,  No.  149  /  Thursday,  August  1,  1996  /  Proposed  Rules 


40181 


40180  Federal  Register  /  Vol.  61,  No.  149  /  Thursday,  August  1,  1996  /  Proposed  Rules 


276  of  the  1996  Act  are  sufficient  to 
implement  Section  254(lc)'s 
requirements  that  carriers  not  "use 
services  that  are  not  competitive  to 
subsidize  services  that  are  subject  to 
competition"  and  that  the  Commission, 
"with  respect  to  interstate  services," 
estabUsh  rules  necessary  to  ensure  that 
regulated  universal  services  "bear  no 
more  than  a  reasonable  share  of  the  joint 
and  common  costs  of  facilities  used  to 
provide  those  services." 

V.  Procedural  Issues 

A.  Ex  Parte  Presentations 

126.  This  is  a  non-restricted  notice- 
and-comment  rulemaking  proceeding. 
£x  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 

B.  Regulatory  Flexibility  Analysis ' 

127.  Section  603  of  the  Regulatory 
Flexibility  Act,  as  amended,  requires  an 
initial  regulatory  flexibility  analysis  in 
notice  and  comment  rulemaking 
proceedings,  unless  we  certify  that  "the 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
significant  number  of  small  entities." 
The  Regulatory  Flexibility  Act  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  "small- 
business  concern"  under  the  Small 
Business  Act,  which  defines  "small- 
business  concern"  as  "one  which  is 
independently  owned  and  operated  and 
which  is  not  dominant  in  its  field  of 
operation*  *  *."  This  proceeding 
pertains  to  the  Bell  Operating 
Companies  and  other  inciunbent  local 
exchange  carriers  which,  because  they 
are  dominant  in  their  field  of 
operations,  are  by  definition  not  small 
entities  under  the  Regulatory  Flexibility 
Act.  We  therefore  certify,  pursuant  to 
Section  60S(b)  of  the  R^ulatory 
Flexibility  act,  that  the  rules  will  not,  if 
prximulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
shall  send  a  copy  of  this  NPRM, 
including  this  certification  and 
statement,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  this 
certification  will  also  be  published  in 
the  Federal  Register  notice. 

C.  Paperwork  Reduction  Act 

128.  This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 


information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13.  PubUc  and 
agency  comments  are  due  on  August  26, 
1996  and  reply  comments  are  due  on 
September  10, 1996;  OMEconunents  are 
due  September  30, 1996.  Comments 
should  address:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

129.  Written  comments  by  the  puolic 
on  the  proposed  or  modified 
information  collection  are  due  on  or 
before  August  26, 1996  and  reply 
comments  on  or  before  September  10, 
1996.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed  or 
modified  information  collections  on  or 
before  [insert  date  60  days  after 
publication  in  the  Federal  Register.]  In 
addition  to  filing  conunents  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collection  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Conmiission,  Room  234, 1919  M  Street, 
N.W.;  Washington,  DC  20S54,  or  via  the 
Internet  to  dconway@fcc.gov  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725  17th  Street,  N.W., 
Washington,  IX:  20503  or  via  the 
Internet  to  fain^6al.eop.gov. 

D.  Comment  Filing  Procedures 

130.  Pursuant  to  applicable 
procedures  set  forth  Sections  1.415  and 
1.419  of  the  Commission's  rules,  47  CFR 
§$  1.415  and  1.419,  interested  parties 
may  file  comments  on  or  before  August 
26, 1996,  and  reply  comments  on  or 
before  September  10, 1996.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  and  six  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  eleven  copies. 
Conunents  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Room  222, 
Washington,  D.C  20554,  with  a  copy  to 
Ernestine  Creech  of  the  Conunon  Carrier 
Bureau's  Accounting  and  Audits 
Division,  2000  L  Street.  N.W.,  Suite  257, 


Washington,  D.C.  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  ("ITS"),  2100  M  Street.  N.W.,  Suite 
140,  Washington,  D.C.  20037.  Interested 
parties  can  reach  ITS  by  telephone  at 
(202)  857-3800.  Comments  and  reply 
conunents  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center,  1919 
M  Street,  N.W.,  Room  239,  Washington, 
D.C.  20554. 

131.  In  order  to  facilitate  review  of 
comments  and  reply  comments,  both  by 
parties  and  by  Commission  staff,  we 
require  that  comments  and  reply 
comments  include  a  short  and  concise 
summary  of  the  substantive  arguments 
raised  in  the  pleading.  Conunents, 
exclusive  of  appendices  and  summaries 
of  substantive  arguments,  shall  be  no 
longer  than  sixty  (60)  pages  and  reply 
comments  no  longer  than  thirty  (30) 


132.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submissions 
would  be  in  addition  to  and  not  a 
substitute  for  the  formal  filing 
requirements  addressed  at>ove.  Parties 
submitting  diskettes  should  submit 
them  to  Ernestine  Oeech  of  the 
Common  Carrier  Bureau's  Accounting 
and  Audits  Division,  2000  L  Street, 
N.W.,  Suite  257,  Washington,  D.C. 
20554.  Such  a  submission  should  be  on 
a  3.5  inch  diskette  formatted  in  a  IBM 
compatible  form  using  WordPerfect  5.1 
for  Windows  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  conunents)  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 

E.  Additional  Information 

133.  For  further  information 
concerning  this  proceeding,  contact 
lohn  V.  Giusti  or  Mark  B.  Ehrlich, 
Accoimting  and  Audits  Division, 
Common  Carrier  Bureau  at  (202)  418- 
0850. 

VI.  Ordering  Clauses 

134.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  260  and  271-276 
of  the  1996  Act  and  Sections  1,  2, 4, 
201-205,  215.  218,  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  SS  151(a),  lS2(b), 
154,  201-205,  215,  218,  220,  260  and 
271-276,  that  Notice  is  hereby  given  of 
proposed  amendments  to  Parts  32  and 
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64  of  the  Commission's  rules,  47  CFR 
Part  32  and  64,  as  described  in  this 
Notice  of  proposed  rulemaking. 

135.  It  is  further  ordered  that,  the 
Secretary  shall  send  a  copy  of  this 
Notice  of  proposed  rulemaking, 
including  the  regiUatory  flexibility 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
Section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  SS  601  et  seq. 
(1981). 

List  of  Subiects 

47  CTR  Part  32 

Transactions  with  affiUates,  Regulated 
accounts. 

47  CFR  Part  64 

Allocation  of  costs,  transactions  with 
affiliates,  cost  allocation  manuals. 
Independent  audits. 

Federal  Communicattons  Commission 

WUliani  F.  CMon, 

Acting  Secretary. 

|FR  Doc  96-19563  Filed  7-31-96;  8:45  am) 
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AFRICAN  DEVELOPMENT 
FOUNDATION 

SunsMiw  Act  MmHiiq;  Bovd  of 
Mractors  MaaUng 

TME:  12:00  noon-3:00  p.m. 
PUkCC:  ADP  Headquartera. 
DATE:  Thursday,  IS  August  1996. 
status:  Open. 


12:00110011 — Lunch 

12:30  p.111. — Oiainiuui's  Report 

1:00  p.in. — Prostdent't  Report 

2:00  p.ni.— Other 

3:00  pjn. — ^Adfounimsnt 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Ms. 
janis  McCoUim,  Executive  Assistant  to 
the  President,  who  can  be  reecbed  at 
(202)  673-3916. 
WilUamlLFacd. 
Pntident. 

[FR  Doc.  96-19712  Filed  7-30-06:  2:18  pm| 
aaxas  oooa  siia-ti-r-ii 


DEPARTMENT  OF  AGRICULTURE 
Submliaton  for  OMB  ntnimr, 

COflHIMflt  RM|U9Ct 

luly  26, 1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
eSed  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Infbnnaticni  and 
R^ulatory  A&in,  Office  of 
Management  and  Budget  (OMB), 
Wash^igton.  D.C.  20503  and  to 
Depaflmant  Cleaianoa  O&car,  USDA. 
PACC-OtM.  Ag  Box  7830,  Washington, 
D.C  20250-7630.  Cofriaa  of  the 


submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

•  Knral  Builiiaaa    CnnparatlTe  Sarrice 

Title:  7  CFR  4279  Subpart  B,  Busineaa 
and  Industry  Loan  Program. 

Summary:  This  information  collection 
contains  applications  and  related 
information  for  business  and  industry 
loans,  guaranteed  or  insured  by  the 
Rural  Business — Cooperative  Service 
and  applies  to  lenders,  holders, 
borrowers,  and  other  parties  involved  in 
making,  guaranteeing,  insuring,  holding, 
servicing  or  liquidating  such  loans. 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  make  prudent 
credit  decisions  and  to  effectively 
monitor  (he  lender's  servicing  activities 
and  thus  minimi  a»  losses  under  the 
program. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  500. 

Frequency  of  Responses:  Reporting: 
On  occasion:  Acntially. 

Total  Burden  Hours:  47,195. 

•  Rural  Bnainiiaa    Cooperative  Sarrice 

Title:  7  CFR  4287-B,  Business  and 
Industry  Loan  Program  (Servicins). 

Suimnary:  This  information  coUection 
contains  applications  and  related 
information  for  business  and  industry 
loans,  guaranteed  or  insuTBd  by  the 
Rural  Business — Cooperative  Service 
and  applies  to  lenders,  holders, 
borrowers,  and  other  parties  involved  in 
making,  guaranteeing,  insuring,  holding, 
servicing  or  liquidating  such  loans. 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  make  prudent 
credit  decisions  and  to  effectively 
mooitor  the  lender's  servicing  activities 
and  thus  minimize  losses  under  the 
program. 

Deacription  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1,240. 

ftv^uency  o/ Responses;  Reporting: 
On  occasion;  Quarterly;  Annually. 

Total  Burden  Hours:  22,569. 

•  Rural  Buiinaaa    CooparaMva  Sarrice 

Title:  7  CFR  4279  Subpart  A,  Business 
and  Industry  Guaranteed  Loanmaking 
(General). 

Summary:  This  iBfvBStion  coUectioa 
contains  appUeations  and  related 
information  for  business  and  industry 


loans,  guaranteed  or  tosiuad  by  the 
Rural  Businesa — Cooperative  Service 
and  applies  to  lenders,  holders, 
borrowers,  and  other  parties  involved  in 
making,  guaranteeing,  insuring,  holding, 
servicing  or  liquidating  such  loans. 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  make  prudent 
credit  decisions  and  to  effectively 
monitor  the  lender's  servicing  activities 
and  thus  minimize  losses  under  the 
program. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government 

Number  of  Respondents:  170. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Totof  Burden  Hours:  258. 

•  RnralHonaing 

Title:  7  CFR  1944-N,  Housing 
Preservation  Grant  Pn^ram. 

Summary:  Information  is  complied 
initially  by  the  applicant  for 
consideration  by  the  Rural  Housing 
Service  to  determine  eligibility  for  a 
grant  to  justify  its  selection  of  the 
applicant  for  funding.  Additional 
information  justifies  and  supports 
expenditures  of  grant  funds. 

Need  and  Use  of  the  Information:  The 
Rural  Housing  Service  uses  the 
information  to  determine  eUgibility  for 
a  grant  and  to  determine  if  the  grantee 
is  complying  with  the  grant  agreement. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Individuals  or 
households;  Business  or  other  for-profit; 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  2,050. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly. 

Total  Burden  Hours:  10,904. 

•  Food  and  Conaumar  Sarvica 

Title:  Energy  Assistance. 

Summary:  State  agencies  must  submit 
certain  documentation  to  FCS  in  order 
to  obtain  approval  for  an  income  and 
resource  exclusion  of  state  and  local 
energy  assistance. 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  determine  if 
payments  by  State  and  local 
governments  are  excludable  from 
household  income  as  energy  assistance 
under  the  Food  Stamp  Prc^pam  enacted 
in  1980. 

Dmcription  of  Respondents:  State, 
Local  or  Tribal  Govemmant 

Number  of  Respondents:  1. 
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Frequency  of  Responses:  Reporting: 
On  occasion. 
Total  Burden  Hours:  4. 

•  Food  and  Consnmer  Sarrice 

Title:  Negative  Quality  Control 
Review  Schedule — Status  of  Sample 
Selection  and  Completion — Statistical 
Summary  of  Sample  Disposition. 

Summary:  As  part  of  a  Performance 
Reporting  System,  each  state  agency  is 
required  to  provide  a  systematic  means 
of  determining  the  accuracy  of 
household  eligibility  and  measuring  the 
extent  to  which  households  receive  the 
food  stamp  allotment  to  which  they  are 
entitled. 

Need  and  Use  of  the  Information:  The 
information  serves  as  an  objective 
measure  of  program  operations  at  the 
state  level  and  is  essential  to  the 
determination  of  a  state  agency's 
entitlement  to  an  increased  federal  share 
of  its  administrative  costs  or  liability  for 
sanctions. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government;  Individuals 
or  households;  Federal  Government. 

Number  of  Respondents:  35,132. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Monthly; 
Aimually. 

Total  Burden  Hours:  107,135. 
Donald  E.  Hulcher. 

Deputy  Departmental  Clearance  Officer. 
|FR  Doc.  96-195S2  Filed  7-31-96:  8:45  ami 
aujHO  cooe  S4io-ci-m 


Agricultural  Research  Service 

Notice  of  Intent  To  Grarit  Exclusive 
Uoense 

AQENCV:  Agricultural  Research  Service, 

USDA 

ACTION:  Notice  of  availability  and  intent 

to  grant  exclusive  license. 

SUMMARY:  Notice  is  hereby  given  that  a 
Federally  owned  cultivar  of  centipede 
grass,  "TifBlair,"  is  available  for 
licensing  and  that  the  United  States 
Department  of  Agriculture,  Agricultural 
Research  Service,  intends  to  grant  an 
exclusive  license  to  the  University  of 
Georgia  Research  Foundation. 
Application  for  a  Plant  Variety 
Protection  Certificate  for  this  cultivar 
has  been  filed  udth  the  Plant  Variety 
Protection  Office  in  the  United  Slates 
Department  of  Agriculture. 
DATES:  Comments  must  be  received  on 
or  before  October  30, 1996. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Technology  Transfer, 
Beltsville  Agricultural  Research  Center, 
Baltimore  Boulevard,  Building  005. 


Room  416.  BARC-W,  Beltsville, 
Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Watkins  of  the  Office  of 
Technology  Transfer  at  the  Beltsville 
address  given  above:  telephone:  301/ 
504-6905. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  plant  variety 
protection  rights  to  this  variety  are 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
pubUc  interest  to  so  License  this 
invention,  for  the  University  of  Georgia 
Research  Foundation  has  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  ninety  days  from 
the  date  of  this  published  Notice,  ARS 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
.  requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
R.M.  Parry,  Jr., 
Assistant  Administrator 
IFR  Doc.  96-19519  Filed  7-31-96:  8:4S  ami 
aa.uNa  cooc  34io-as-M 


Forest  Service 

Revised  Land  and  Resource 
Management  Plans  for  ttie  National 
Forests  In  Alattama,  Chattahoochee/ 
Oconee  National  Forests.  Cherokee 
National  Forest,  Jefferson  National 
Forest,  and  the  Sumter  National  Forest 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
Environmental  Impact  Statements 
(NOI). 

SUMMARY:  Pursuant  to  36  CFR  219.10(g), 
the  Regional  Forester  for  the  Southern 
Region  gives  notice  of  the  agency's 
intent  to  prepare  Environmental  Impact 
Statements  (EIS)  for  the  revisions  of  the 
Forest  Land  and  Resource  Management 
Plans  (Forest  Plans)  for  the  above  named 
National  Forests.  For  the  Jefferson 
National  Forest,  this  notice  revises  their 
June  28, 1993  notice  of  intent  to  prepare 
an  EIS  to  revise  their  Forest  Plan. 
According  to  36  CFR  219.10(g),  forest 
plans  are  ordinarily  revised  on  a  10-15 
year  cycle.  Several  amendments  have 
been  made  to  each  plan  since  it 
originated.  The  existing  forest  plans 
were  approved  on  the  following  dates: 
National  Forests  in  Alabama;  March  10, 
1986 


Chattahoochee-Oconee  National  Forests; 

September  25, 1985 
Cherokee  National  Forest;  April  1. 1986 
lefieison  National  Forpst:  October  16, 

1985 
Sumter  National  Forest:  August  2, 1985 

The  agency  Invites  written  comments 
within  the  scope  of  the  analysis 
described  below.  In  addition,  the  agency 
gives  notice  that  an  open  and  hill 
environmental  analysis  and  decision- 
making process  will  occur  on  the 
proposed  actions  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:' The  agency  expects  to  file  the 
draft  EISs  (DEIS)  with  the 
Environmental  Protection  Agency  and 
make  them  available  for  public 
comment  in  January  of  1998.  The 
Agency  expects  to  file  the  final  EISs  in 
December  of  1998.  Comments 
concerning  the  scope  of  the  analysis 
should  be  received  by  December  2. 
1996. 


ADDRESSES:  Submit  written  comments 
to  Forest  Supervisors  of  the  appropriate 
Forest  at  the  following  addresses: 
National  Forests  in  Alabama.  946 

Chestnut,  Montgomery.  AL  36107- 

3010 
Chattahoochee-Oconee  National  Forests, 

508  Oak  Street.  NW,  Gainesville.  GA 

30501 
Cherokee  National  Forest.  2800  N. 

Ocoee  Slreel  (P.O.  Box  2010), 

Cleveland.  TN  37320-2010 
Jefferson  National  Forest,  5162 

Valleypointe  Parkway,  Roanoke,  VA 

24019 
Sumter  National  Forest,  4931  Broad 

River  Road,  Columbia.  SC  29210- 

4021 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Forests  in  Alabama:  Planning 

Team  Leader — Rick  Morgan — ^phone: 

(334)  832-J470 
Chattahoochee-Oconee  National  Forests: 

Planning  Staff  Officer — Caren 

Brisco — phone:  (770)  536-0541 
Cherokee  National  Forest:  Planning  Staff 

Officer — Keith  Sandifer— phone:  (615) 

476-9700 
Jefferson  National  Forest:  Planning  Staff 

Officer — Kenneth  Landgraf— phone: 

(540) 265-5100 
Sumter  National  Forest:  Planning  Team 

Leader— Tony  White— phone:  (803) 

561-4000 
RESPONSIBLE  OFFIOAL:  The  Regional 
Forester  for  the  Southern  Region  located 
at  1720  Peachtree  Road,  NW,  AtlanU. 
Georgia  30367,  is  the  responsible 
official. 

AfCscted  Counties 

This  Notice  of  Intent  afiiscts  the 
following  Counties: 
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NatioiMl  ForuU  in  Alabuna:  EUbb. 
CaJhoun.  Cbeiokae.  Chiltaii.  Clay, 
CMninie,  ObIIu.  Hale.  Peiiy,  Talladega.' 
Tuicaloaaa.  Franklin.  Lavimnca. 
Winston.  Covington.  Escambia,  and 
Macon:  Alabama. 

Chattahoochee-Oconee  National 
Foieats:  Banks.  Catoosa,  Chattooga, 
DatiwHi,  Fannin,  Floyd,  Gilmer, 
Gordon,  Habersham,  Lumpkin,  Muiray, 
Rabun,  Stephens,  Towns,  Union, 
Walker.  White.  WhitGeld,  Green,  Jasper, 
Jones,  Monroe,  Morgan,  Oconee, 
Oglethorpe,  and  Putnam:  Georma. 

Cherokee  National  Forest:  PcAk, 
McMinn.  Monroe,  Greene,  Cocke. 
Unicoi.  Sullivan,  Washington,  Johnson, 
and  Carter,  Tennessee. 

JeOerson  National  Forest:  Letcher  and 
Pike;  Kentucky — Monroe;  West 
Virginia — Bedford,  Bland,  Botetourt. 
Carroll,  Oaig,  Dickenson,  Giles, 
Grayson,  Lee,  Montgomery.  Pulaski, 
Roanoke,  Rockbrid^,  Scott,  Smyth, 
Tazewell,  Washington,  Wise,.and 
Wythe;  Virginia. 

Sumter  National  Forest:  Abbeville, 
Chester,  Edgefield,  Fairfield, 
Greenwood,  Laurens,  McCormick, 
Newberry,  Oconee,  Saluda,  and  Union: 
South  Carolina. 

•UPKEMBITAIIY  MFOMMTIOM: 

A.  Backgnraad  laiiannation 

1.  An  Ecological  Approach  to  Planning 

The  general  model  for  an  ecological 
apprxHch  to  land  management  planning 
includes  four  iterative  steps:  assessment 
decision,  implementations,  and 
monitoring.  The  first  step  involves 
assessment  of  the  forest  situation  that 
characterize  the  biophysical  and  social 
ecosystem  components  at  appropriate 
temporal  and  spatial  scales.  These 
provide  a  comprehensive  descriptioa 
and  evaluation  of  ecosystem  structures, 
prtxssses,  functions,  and  social  aiHl 
economic  conditions  that  are  critical  to 
understanding  the  present  conditions 
and  projectiog  future  trends.  From  this 
inibnnatian,  decisions  can  be  made  to 
establish  "desired  future  conditions", 
set  goals  and  objectives,  make  resource 
allocatians.  est^)lisb  standards  and 
guidelines,  determine  monitoring 
requirements,  and  establish  priorities. 
Following  the  implementation  of  those 
decisions,  motiitoring  and  evaluation 
will  determine  if  changes  should  be 
made  in  the  implementation,  if^thete  is 
a  need  for  new  decision,  or  if  there  is 
a  need  to  re-assess  the  situation. 

In  the  Southern  Appalachian  area,  a 
Southern  Appalachian  Assessment  has 
been  completed.  Also  completed  is  the 
Chattooga  Ecosystem  Management 
Demonstration  Project  (Chattooga 
Project)  which  was  an  efibrt  to 


ooosoUdats  and  integrate  ecological 
information  for  the  Chattooga  lUver 
Watershed  which  is  located  at  the 
junction  of  North  Carolina.  South 
Carolina,  and  Georgia;  and  includes 
three  National  Forests. 

Information  bom  these  analyses  that 
cross  State  boundaries  and  involve 
multiple  Natiooal  Forests,  along  with 
the  iiuhvidual  National  Forests  efforts  to 
update  their  "analysis  of  the 
management  situation"  (AMS),  ate  now 
being  used  by  these  National  Forests  to 
determine  what  decisions  in  their  Land 
and  Resource  Management  Plans 
(LRMP)  should  be  re-analyzed  or 
changed  in  revising  their  LRMPs. 

2.  The  Southern  Appalachian 
Assessment 

Recently  the  U.S.  Forest  Service  has 
participated  in  the  preparation  of  the 
Southern  Appalachian  Assessment 
(SAA).  The  Assessment  culminated  in  a 
final  Summary  Report  and  four 
Tedmical  Reports  that  are  now 
available  to  the  public.  It  was  prepared 
by  the  U.S.  Forest  Service  (the  Southern 
Region  of  the  National  Forest  System 
and  the  Southern  Forest  Experiment 
Station)  in  cooperation  with  the  other 
Federal  and  state  agencies  that  are 
members  of  SAMBA  (Southern 
Appalachian  Man  and  the  Biosphere 
Cooperative).  The  Assessment  included 
National  Forest  system  lands  and 
private  lands  in  the  George  Washington/ 
jelierson,  Nantahala-Pisgah.  Cherokee, 
and  Chattahoochee  National  Forests; 
and  parts  of  the  Sumter  and  Talladega 
National  Forests.  Also  involved  were 
the  National  Park  Service  lands  in  the 
Great  Smoky  Mountains  National  Park, 
Shenandoah  National  Park,  and  the  Blue 
Ridge  Parkway. 

The  Assessment  fodUtates  an 
interagency  ecological  approach  to 
management  in  the  Southern 
Appalachian  area  by  collecting  and 
analyzing  broad-scale  biological, 
physical,  social  and  economic  data  to 
bdlitate  better,  more  ecologically  based 
forest  level  resource  analysis  and 
maiuigement  decisions.  The  Assessment 
was  organized  around  four  "themes" — 
(1)  Terrestrial  (including  Forest  Health, 
and  Plant  and  Animal  Resources);  (2) 
Aquatic  Resources;  (3)  Atmospheric 
Resources  and  (4)  Social/Cultural/ 
Economic  Resources  (which  includes 
the  Human  Dimension:  Roadless  Areas 
and  Wilderness;  Recreation;  and  Timber 
Supply  and  Demand). 

As  the  National  Forests  in  the 
Southern  Appalachians  were 
conducting  their  forest  level  efforts  to 
describe  their  "Analysis  of  the 
Management  Situation"  (AMS).  they 
were  also  providing  information  for  the 


laigar-scala  analysis  in  tba  Southaoi 
Appalachian  Aasesament      v 

Tim  Assessment  supports  the  revision 
of  the  LRMPs  by  descrioing  how  the 
lands,  resources,  people  and 
management  of  the  National  Foieats 
interrelate  within  the  larger  context  of 
the  Southern  Appalachian  area-  Tba 
SAA,  however,  is  not  a  "decision 
document"  and  it  did  not  involve  the 
National  Environmental  Policy  Act 
(NEPA)  process.  As  broad-scale  issues 
were  identified  at  the  sub-regional  level 
(Southern  Appalachian  Mountain  area) 
in  the  Assessment,  the  individual 
National  Forest's  role  in  resolving  these 
broad-scale  issues  becomes  a  part  of  the 
"need  for  change"  at  the  Forest  level. 

Public  involvement  has  been 
important  throughout  both  of  these 
processes.  Continuing  public 
involvement  leading  to  formulation  of 
alternatives  for  the  forest  plan  revision 
analysis  efforts  will  now  be  conducted 
through  the  "scoping"  period  that 
follows  the  issuance  of  this  Notice  of 
Intent. 

3.  The  Beginning  of  the  Forest  Plan 
Revision  Efforts  for  the  National  Forests 
in  Alabama,  the  Chattahoochee-Oconee, 
the  Cherokee,  and  the  Sumter  National 
Forests 

The  National  Forests  in  the  Southern 
Appalachian  area  have  applied  several 
efforts  to  begin  their  revisions.  The  main 
objective  thus  far  has  been  to  do  the 
analysis  leading  to  a  proposal  to  change 
forest  management  direction.  A  key  pari 
of  that  analysis,  for  significant  portions 
of  each  of  the  forests,  has  been  the  SAA 

On  February  24, 1995,  a  Notice  was 
placed  in  the  Federal  KagMer  (VoL  60, 
No.  37)  that  identified  the  relationships 
between  the  SAA  and  the  Forest  Plan 
revisions  of  the  National  Forests  in 
Alabama.  Chattahoochee-Oconee 
National  Forests,  Cherokee  National 
Forest,  and  the  Sumter  National  Forest. 

A  February  24, 1995  Notice  in  the 
Federal  Ragbtar  (Vol.  60.  No.  37) 
identified:  (1)  that  the  National  Forests 
in  Alabama,  Chattahoochee-Oconee 
National  Forests,  Cherokee  National 
Forest,  and  the  Sumter  National  Forest 
were  each  preparing  an  Analysis  of  the 
Management  Situation  (AMS).  and  (2) 
the  relationship  between  the  Southern 
Appalachian  Assessment  and  those 
efforts.  Since  then,  preparation  of  a 
Draft  AMSs  has  included  updating 
resource  inventories,  defining  the 
current  situation,  estimating  supply 
capabilities  and  resource  demands, 
evaluating  the  results  of  monitoring, 
determining  the  "Need  for  Change"  (36 
CFR  219.12(s)(5)),  review  of  previous 
public  comments,  and  public  meetings 
or  other  outreach.  These  Draft  AMSs  are 
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now  available  for  pubUc  review. 
Together  with  the  results  of  the  SAA, 
they  are  the  present  basis  of  the  issues/ 
Forest  Plan  decisions  that  will  be 
examined  during  the  plan  revision 
process.  Additional  topics  will  be 
developed  as  needed  to  respond  to 
public  comments  received  on  this 
Notice  of  Intent  during  the  120-day 
public  conmient  period. 

In  the  past,  a  "Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement"  was  issued  prior  to  the 
development  of  the  AMS.  However,  for 
these  Forest  Plan  revisions,  an  effort 
was  made  to  first  define  the  current 
situation  and  estimate  an  "initial  need 
for  change"  in  a  Draft  AMS  prior  to 
issuing  a  Notice  of  Intent  to  Prepare  an 
Envirorunental  Impact  Statement.  We 
hope  this  will  lead  to  improved 
"scoping",  which  will  help  the  public 
provide  more  concise  and  specific 
comments.  This  should  make  it  possible 
to  develop  more  responsive  alternatives 
to  be  analyzed  in  the  Environ  mental 
Impact  Statements  accompanying  the 
individual  Revised  Forest  Plains. 

4.  Status  of  the  Jefferson,  George 
Washington,  and  Nantahala-Pisgah 
National  Forests 

The  Jefferson  National  Forest 
previously  issued  a  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement  for  its  Revised  LRMP  on  June 
28, 1993.  This  NOI  revises  that  earlier 
notice,  and  provides  notification  that 
the  plaiming  process  on  the  Jefferson 
National  Forest  will  now  coincide  with 
the  plaiming  process  and  timelines  for 
the  other  National  Forests  in  the 
Southern  Appalachians. 

Although  the  George  Washington 
National  Forest  and  the  Nantahala- 
Pisgah  National  Forests  were  part  of  the 
Southern  Appalachian  Assessment,  they 
are  not  beginning  plan  revisions  at  this 
time.  The  George  Washington  National 
Forest  completed  its  Final  Revised 
Forest  Plan  on  January  21. 1993,  and  the 
Nantahala-Pasgah  National  Forests 
completed  a  si^ficant  amendment. 
Amendment  5  to  their  Land  and 
Resource  Management  Plan  on  March 
IS,  1994.  However,  as  information  from 
the  Southern  Appalachian  Assessment 
and  the  other  National  Forest  plaiming 
process  are  being  analyzed,  a  need  to 
change  these  plans  may  be  identified  to 
ensure  consistency  between  the 
National  Forests  in  the  Southern 
Appalachians. 

5.  The  Role  of  Forest  Plans 
National  Forest  System  resource 

allocation  and  management  decisions 
are  made  in  two  stages.  The  fiist  stage 
is  the  forest  plan,  which  allocates  lands 


and  resouioas  to  vaiious  uaes  or 
conditions  by  establishing  management 
areas  and  management  prescriptions  for 
the  land  and  resources  within  the  plan 
area.  The  second  stage  is  approval  of 
project  decisions. 

Forest  plans  do  not  compel  the  agency 
to  imdertake  any  site-specific  projects; 
rather,  they  estabUsh  overall  goals  and 
objectives  (or  desired  resource 
conditions)  that  the  individual  National 
Forest  will  strive  to  meet.  Forest  plans 
also  estabUsh  limitations  on  what 
actions  may  be  authorized,  and  what 
conditions  must  be  met,  during  project 
decision-making. 

The  primary  decisions  made  in  a 
forest  plan  include: 

(1 )  Establishment  of  the  forest-wide 
multiple-use  goals  and  objectives  (36 
CFR  219.11(b)). 

(2)  Establishment  of  forest-wide 
management  requirements  (36  CFR 
219.13  to  219.27). 

(3)  Establishment  of  multiple-use 
prescriptions  and  associated  standards 
and  guidelines  for  each  management 
area  (36  CFR  219.11(c)). 

(4)  Determination  of  land  that  is 
suitable  for  the  production  of  timber  (16 
U.S.C.  1604(k)  and  36  CFR  219.14). 

(5)  Establishment  of  allowable  sale 
quantity  for  timber  within  a  time  fiame 
specified  in  the  plan  (36  CFR  219.16). 

(6)  Establishment  of  monitoring  and 
evaluation  requirements  (36  CFR 
219.11(d)). 

(7)  Recommendation  of  roadless  areas 
as  potential  wilderness  areas  (36  CFR 
219.17). 

(8)  Where  appUcable,  designate  those 
lands  administratively  available  for  oil 
and  gas  leasing;  and  when  appropriate, 
authorize  the  Bureau  of  Land 
Management  to  offer  specific  lands  for 
leasing.  (36  CFR  228.102  (d)  and  (e)) 

The  authorization  of  site-specific 
activities  within  a  plan  area  occurs 
through  project  decision-making,  the 
second  stage  of  forest  planning.  Project 
decision-making  must  comply  with 
NEPA  procedures  and  must  include  a 
determination  that  the  project  is 
consistent  with  the  forest  plan. 

e.  The  Role  of  Scoping  In  Revising  the 
Southern  Appalachian  Land  and 
Resource  Management  Plans 

This  NOI  includes  a  description  of  the 
preliminary  Issues  and  "Proposed 
Actions"  for  the  five  National  Forests  in 
the  Southern  Appalachians  that  are 
revising  their  LRMPs.  The  "Proposed 
Actions"  are  actions  within  one  or  more 
of  the  plan  decisions  identified  in  the 
purpose  and  need. 

Scoping  to  receive  public  comments 
on  the  preliminary  issues  and  proposed 
actions  will  begin  following  the 


publication  of  this  NOL  The  ptiblic 
comments  received  during  this 
comment  period  will  be  used  to  further 
refine  the  preliminary  issues  that  should 
be  addressed,  the  forest  plan  dedsiaas 
that  need  to  be  analyzed  (the  "proposed 
actions"/"need  for  change"),  and  to 
help  define  the  range  of  altetTiatives  that 
will  be  developed. 

For  more  information  on  how  the 
public  can  become  involved  during  the 
Scoping  period,  see  Section  6  of  this 
NOI. 

B.  Purpose  and  Need  for  Action 

This  Notice  applies  to  each  of  the  5 
Forest  Plans.  The  need  to  revise  these 
plans  is  driven  by  the  changing 
conditions  identified  in  the  SAA  and  in 
individual  Forest  assessments  as  well  as 
the  changing  public  values  associated 
with  these  National  Forests.  These 
conditions  and  values  make  it 
appropriate  that  all  of  these  Southern 
Appalachian  Forest  Plan  Revisions  be 
.done  simultaneously. 

The  purpose  for  revision  rests  in  the 
requirements  of  the  National  Forest 
System  Land  and  Resource  Management 
Plaiming  required  by  the  National 
Forest  Management  Act  and  its 
implementing  regulations  contained  in 
Chapter  36  of  the  Code  of  Federal 
Regulations,  section  219.  According  to 
36  CFR  219.10(g),  forest  plans  are 
ordinarily  revised  on  a  10-15  year  cycle. 
These  five  forests  are  all  completing 
these  cycles. 

C  Preliminary  Issnes 

i.  Introduction 

Early  in  the  process  there  are  several 
sources  of  what  are  called  "preliminary 
issues".  These  are  issues  stated  so  that 
the  public,  when  learning  about  the 
envirorunental  analysis,  can  focus  their 
needs  and  preferences  on  the  forest  plan 
decisions.  One  source  of  information 
leading  to  issue  development  has  been 
the  Southern  Appalachian  Assessment. 
The  Assessment  has  produced  some 
findings  and  preliminary  issues  of  broad 
pubhc  interest  which  have  impUcations 
that  must  be  considered.  This 
consideration  may  involve  one  or  more 
or  all  Forests,  depending  on  the  issue. 
In  addition,  the  Forests,  working  tvith 
their  pubUcs,  have  identified 
preliminary  issues  specific  to  their 
Forest. 

2.  Findings  of  the  Southern 
Appalachian  Assessment 

The  Southern  Appalachian 
Assessment  (SAA)  provides  key 
information  concerning  those  portions 
of  the  National  Forests  that  are  within 
the  SAA  area  that  will  be  used  in  plan 
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revisions.  The  SAA  teams  compiled 
existing  region-wide  information  on 
resource  status  and  trends,  conditions, 
and  impacts  of  various  land 
management  activities  and  resource 
uses  that  apply  to  portions  of  each  of  the 

'  five  forests  that  are  revising  Forest 
Plans.  Severe!  prelimirury  issues  are 

■  listed  that  are  associated  with  the 
findings  of  the  Assessment.  The 
findings  include: 

Aquatic  Resources 

Water  Quality  and  Quantity 

The  Southern  Appalachian  ecosystem 
is  widely  recognized  as  one  of  the  most 
diverse  in  the  temperate  region.  The 
headwaters  of  nine  major  rivers  lie 
within  the  boundaries  of  the  Southern 
Appalachians,  making  it  a  source  of 
drinking  water  for  much  of  the 
Southeast.  In  addition,  as  a  general 
finding,  there  has  been  a  reduction  in 
water  use  in  the  Southern  Appalachian 
area. 

Preliminary  issues  or  management 
opportunities: 

— Protection,  maintenance  and 
improvement  of  water  resources 
within  the  SAA  area  in  coordination 
with  multiple  use  management 
^<Ux>rdination  of  water  quality  (and 
quantity  on  some  forests)  needs  with 
adjacent  forests.  land  owners  and 
other  agencies  with  water 
management  responsibilities. 
— Insuring  water  quality  and  quantity 
-needs  for  channel  maintenance  and 
biotic  resources. 

Stream  Condition  and  Habitat  Quality 

The  SAA  aquatics  report  identified 
streams,  water  bodies,  and  riparian 
habitat  that  were  degraded  to  varied 
extent. 

Preliminary  issue  or  management 
opportunity: 
— Restoration  of  degraded  streams, 

habitat  and  riparian  loss. 

Protection  of  Aquatic  Species 

Diversity  of  aquatic  species  across  the 
Southern  Appalachian  area  is  high,  with 
a  rich  fauna  of  fish,  molluscs,  crayfish, 
and  aquatic  insects.  Approximately  39 
percent  of  the  SAA  area  is  in  the  range 
for  wild  trout,  consisting  of  33,088  miles 
of  potential  wild  trout  streams.  The 
three  trout  species  within  the  SAA  area 
are  vulnerable  to  stream  acidification, 
which  is  increasing,  particularly  in  the 
northern  part  of  the  Assessment  area 
and  higher-elevation  streams.  The 
heritage  program  files  indicate  there  are 
190  species  that  are  endangered, 
threatened,  or  of  special  concern  within 
the  SAA  area.  Mussel  populations  may 
experience  additional  declines  over  the 


next  30  years  in  the  Tennessee  River 
basin. 

Preliminary  issues  or  management 
opportunities: 
— Protection  for  these  aquatic  species 

and  maintenance  of  the  water  quality 

supporting  them. 
— Management  for  trout  in  suitable 

habitat  areas. 

Human  Induced  Impacts  on  Aquatic 
Resources 

Although  human  activities  that  impair 
aquatic  habitat  have  decreased, 
population  growth  and  concomitant 
land  development  have  the  potential  to 
increase  pressure  on  aquatic  resources. 
More  than  80  percent  of  the  river  miles 
in  most  watersheds  representing  75 
percent  of  the  river  miles  in  the  SAA 
area  are  rated  as  fully  supporting  their 
uses  (fully  supporting  is  a  measure 
which  states  that  90  percent  of  the  time 
the  stream  meets  water  quality  criteria). 
Aquatic  Resources  within  the  SAA  are 
affected  by  acid  mine  waste.  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  facilities,  sedimentation  (in 
certain  localized  situations),  urban  and 
rural  development,  and  industrial 
facilities. 

Preliminary  issue  or  management 
opportunity: 
— How  the  National  Forests  will  manage 

human  induced  impacts  to  the  aquatic 

resources. 

Atmospheric  Resource 

Air  Pollution 

The  SAA  found  that  visibility  in  the 
Southern  Appalachians  has  decreased 
since  the  IMO's  as  haziness  has 
intensified  due  mainly  to  sulfates  in  the 
air.  Improvements  are  expected; 
however,  once  the  Gean  Air  Act 
Amendments  of  1990  are  implemented. 
It  is  expected  that  there  will  be  a  SO 
percent  reduction  in  SO2  emissions 
nationwide.  Acid  deposition  is  also  a 
problem  in  the  region  and  headwater 
streams  are  most  susceptible  to 
acidification  (see  also,  aquatic  resource 
discussion).  In  addition,  nitrogen  oxide 
emissions  are  expected  to  increase, 
contributing  to  visibility  impairment, 
acid  deposition,  and  ground  level 
ozone,  which  can  cause  growth 
reduction  and  physiological  stress  in 
trees.  The  greatest  potential  for  growth 
loss  due  to  the  ozone  concentration  is  in 
the  northern  and  southern  ends  of  the 
Southern  Appalachian  area  and 
wherever  sensitive  hardwoods  are 
located  at  higher  elevations.  Particulate 
matter  in  the  air  is  a  concern,  while 
apparently  not  one  that  is  increasing 
currently,  especially  while  land 
managers  are  anticipating  accelerating 


the  use  of  prescribed  fire  for  numerous 
purposes. 

Preliminary  issue  or  management 
opportunity: 

— Adverse  effects  of  air  pollution  on 

visibility,  nitrogen  oxide  emissions, 

and  add  deposition. 
— Management's  increasing  use  of 

prescribed  fire  and  particulate  matter 

in  the  atmosphere. 

Social,  Cultural,  and  Economics 
Effects  on  Local  Communities 

The  combined  natural  resource  sector 
(wood-products  manufacturing,  forestry, 
mining,  and  tourism)  provides  nearly  10 
percent  of  SAA  area  employment,  7 
percent  of  wages,  and  12  percent  of  the 
industry  output.  The  number  of 
employees  (including  seasonal  or  part- 
time)  associated  with  tourism  has 
doubled  between  1977  and  1991. 

Over  30.000  jobs  are  directly  related 
to  recreation  facilities  on  Federal  land. 
The  counties  with  the  greatest  number 
of  these  jobs  are  located  near  the  area's 
two  National  Parks  and  the  large 
concentration  of  National  Forests  in 
western  North  Carolina.  Counties  with 
white-water  rivers,  such  as  the 
Chattooga.  Nantahala,  and  Ocoee  have 
seen  increases  in  recreation-related 
employment. 

Preliminary  issue  or  management 
opportunity: 

— Resource  allocation  and  its  effect  on 
local  economies,  including  stabilizing 
and  helping  the  economies  and  social 
structure  of  local  communities. 

Societal  Changes  in  the  Southern 
Appalachian  Area 

Changes  in  the  social  pattern  has 
effects  on  the  management  of  natural 
resources  in  the  region.  Changing 
relative  values  between  commodity  and 
non-commodity  uses  of  forest  resources 
and  Southern  Appalachian  ecosystems 
are  cited  by  the  SAA.  While  not 
consistent  across  the  Southern 
Appalachian  area,  the  population  has 
increased  27.8  percent  in  the  region 
between  1970  and  1990.  For  natural 
resource  management,  however,  the 
increase  in  the  area's  population  is  less 
significant  than  the  economic 
development  that  accompanied  the 
increase  and  the  attitudes  and  cultural 
attachment  that  exists  here. 

Preliminary  issue  or  management 
opportunity. 

— ^The  mix  of  natural  resource  goods  and 
services  from  National  Forest  System 
lands  that  is  sensitive  to  evolving 
demographics,  attitudes,  and  needs. 
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Wood  products  from  public  lands 

The  Federal  share  of  timberland  in 
individual  counties  ranges  up  to  69 
peroent.  The  decisions  made  by  Federal 
agencies,  therefore,  can  strongly 
influence  local  timber  production  and 
the  economy  in  certain  parts  of  the 
legion. 

The  National  Forests  hold  a  large 
share  of  high-grade  oak  sawtimber. 
Since  this  is  the  kind  of  timber  that  is 
in  shortest  supply  and  greatest  demand. 
National  Forest  timber  sales  can  affect 
the  markets  for  high-quality  oak.  The 
terrain  in  National  Forests  is  more 
rugged  and  there  are  fewer  roads, 
nijlring  the  timber  on  these  lands  more 
expensive  to  harvest. 

Preliminary  issue  or  management 
opportunity: 
— ^The  role  of  the  National  Forests  in 

supplying  forest  products,  and  the 

association  of  these  products  to 

specific  Desired  Future  Conditions  on 

individual  Forests. 

Recreation  settings  and  use 

Only  around  8  percent  of  the 
Southern  Appalachians,  including  the 
Great  Smokey  Mountain  National  Park, 
can  be  classified  as  having  "remote" 
recreation  settings.  About  two-thirds  of 
these  settings  are  on  public  lands.  About 
18  percent  of  the  Southern 
Appalachians  are  highly  developed 
settings  with  2  percent  in  urban,  4 
percent  in  suburban,  and  12  percent  in 
transition  of  emerging  development 
settings.  Atx>ut  45  prevent  of  the  area  is 
rural,  and  about  24  percent  is  natural- 
appearing  forests. 

Congestion  in  recreation  use  tends  to 
occur  on  the  shores  of  lakes  and 
streams,  because  the  settings  are  in  high 
demand.  Due  to  limited  sources  of 
supply,  settings  and  facilities  for 
mountain  biking,  horseback  riding,  off- 
highway  vehicle  driving,  and  white- 
water  rafting  often  are  congested. 

A  high  proportion  of  recreation  use  on 
Federally  owned  land  occura  at  the 
outer  edges  of  the  Appalachian  chain. 
As  population  centers  grow,  use 
patterns  will  creep  toward  the  center  of 
the  mountain  ranges. 

Wilderness  and  roadless  areas 
account  for  4  percent  of  all  land  in  the 
Southern  Appalachians.  As  population 
increases  and  urban  areas  expand,  there 
is  concern  that  the  wilderness  resource 
will  be  affected  by  overuse. 

Preliminary  issues  or  maiugement 
opportunities: 
— ^The  mix  of  recreation  settings  on 

National  Forest  system  lands  and  the 

management  of  each. 
— Increasing  urbanization  of  lands 

ad(aoent  to  the  National  Forests  and 


the  effects  on  Forest  Service 
management. 
— Access  to  public  lands. 

Roadless  and  Wilderness 

A  total  of  752,654  acres  of  inventoried 
roadless  areas  were  identified  in  the 
SAA  National  Forests  ranging  in  siz^ 
from  2,035  acres  to  27.293  acres  and 
representing  61  percent  of  all  roadless 
areas  within  the  SAA  aree. 

Preliminary  issue  or  management 
opportunity: 
— Management  of  these  and  other  areas 

to  meet  wilderness,  recreational,  and 

other  resource  demands. 

Terrestrial — Plant  and  Animal 
Resources 

Current  conditions  and  trends  of  forest 
landscapes 

The  Southern  Appalachian 
Assessment  described  current 
conditions  and  trends  of  forested 
landscapes.  These  were  applied  to  9 
forest  classes  and  4  succassional  classes. 
The  Assessment  found  that  currently 
National  Forests  contain  17  percent  of 
the  region's  forests,  7  percent  of  the 
early  successional  habitats  and  42 
percent  of  the  late  successional  habitats. 

Currently  around  3  percent  of 
National  Forest  system  land  is  in  early 
successional  habitat.  This  is  4  percent 
below  mid  1970s  National  Forest  levels. 
There  were  10  species  associates 
identified  for  this  habitat.  Forty-five 
percent  of  the  National  Forest  System 
lands  in  the  SAA  area  are  in  late 
successional  habitat.  This  represents  an 
increase  of  34  percent  since  1970. 

Preliminary  issue  or  management 
opportunity: 
— Desired  fiiture  conditions  for  the  mix 

of  these  habitat  conditions  must  be 

determined,  as  well  as  the  larger 

landscape  conditions  (forested  as 

opposed  to  agriculture). 

Old  Growth  forests 

Around  1.1  million  acres  of  possible 
old-growth  forest  were  identified  in  an 
initial  inventory  of  SAA  National 
Forests.  Patches  identified  vary  from  1 
acre  to  13,000  acres  in  size  and  across 
a  full  range  of  vegetative  communities. 

Preliminary  issue  or  management 
opportunity: 

— Management  of  these  arees,  as  well  as 
other  types  of  areas,  and  their  spadal 
allocation  to  meet  the  biological, 
social,  and  cultural  objectives 
associated  with  this  condition. 

Rare  Communities 

The  Assessment  found  that  31  rare 
communities  are  key  to  the  conaervaticn 
of  65  percent  of  the  Federally  listed  TkE 


species  and  66  percent  of  the  species 
with  viability  concern  (globally  ranked 
Gl,  G2,  G3)  in  the  Southern 
Appalachians.  Examples  of  these  rare 
communities  are  high  elevation  grassy 
snd  heath  balds,  mountain  longleaf  pine 
woodlands,  granitic  domes,  high 
elevation  rocky  summits,  and  sphagnum 
and  shrub  bogs. 

Preliminary  issue  or  management 
opportunity: 
— Management  of  rare  communities. 

Federally  Listed  Threatened  and 
Endangered  ITSrS)  and  Viability 
Concern  Species 

The  Assessment  looks  at  51  Federally 
listed  T&£  species  (11  habiut 
associations)  and  the  needs  of  366 
viability  concern  species  (17  habitat 
associations).  While  not  all  of  these 
species  and  habitats  occur  on  National 
Forest  system  lands,  the  importance  of 
this  listing  lies  ik  the  fact  that  the  Forest 
Service  manages  habitat  that  is  often  key 
to  preservation  and  recovery  of  many 
spades. 

Preliminary  issue  or  management 
opportunity: 
— Recovery  and  marugement  of 

Federally  listed  T&E  spedes  and 

Forest  Service  sensitive  spedes. 

Game  Species 

The  SAA  provided  population  trends, 

current  status,  and  some  future  forecasts 

for  10  major  game  spedes. 
Preliminary  issue  or  management 

opportunity: 

— 'The  role  of  the  National  Forests  in 
sustaining  habitats  to  support  the 
major  game  species  identified  in  the 
SAA  for  public  hunting  and  viewing. 

Black  Bear  Habitat 

The  SAA  determined  that  National 
Forests  contain  around  4  million  acres 
of  potentially  suitable  black  bear 
habitat,  of  which  about  77  percent  has 
relatively  low  road  density  (less  than  1.6 
miles  of  road  length  per  square  mile) 
and  51  percent  has  less  than  0.6  miles 
per  square  mile.  Habitat  parameters 
indude  open  road  density,  early 
successional  habitats,  late  successional 
habitats  capable  of  produdng  deiming 
sites,  and  oak  mast.  Black  bear  have 
experienced  a  moderate  range 
expansion  in  some  parts  of  the  Southern 
Appalachians  over  the  last  25  years. 

neliminary  issue  or  management 
opportunity: 
— ^The  Desired  Future  Condition  of  black 

bear  habitat  in  the  Southern 

Appalachian  National  Forests. 

Area-Sensitive  Forest  Bird  Habitats 

A  total  of  15.8  million  acres  of  mid- 
to  late-successional  deciduous  bcest 
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habitat  is  contained  in  tlie  SAA  ana. 
Approximately  66  percent  of  these  acres 
are  suitable  forest  interior  habitat. 
Around  8.2  million  acres  are  in  forest 
tracts  greater  than  S.OOO  acres  in  size. 
These  larger  tracts  have  the  potential  to 
support  all  16  area  sensitive  landbirds 
(primarily  neotropical  migrants).  Habitat 
fragmentatioD  and  edge  effect  were 
considered.  It  is  estimated  that  National 
Forests  are  currently  providing  39 
percent  of  the  acreage  in  these  large 
forest  tracts  in  the  SAA  area.  Taking 
into  account  the  conditions  of  the  larger 
landscape,  the  SAA  estimated  that 
around  90  percent  of  the  habitat  on 
^4atioQal  Forest  system  land  is  forest 
interior. 

Preliminary  issue  or  management 
opportunity^ 
—Management  of  area-sensitive  forest 

bird  hai>itats. 

High  Etemtion  Forest  habitats 

About  32  percent  of  the  high  elevation 
montane  spruce-fir/nortbem  hardwood 
habitats  in  the  Southern  Appalachian 
area  are  found  on  National  Forest 
sjrstem  land  and  23  plant  and  animal 
species  are  included  in  this  habitat 
association.  The  Southern  Appalachian 
National  Forests  are  facing  possible 
declines,  caused  by  balsam  woolly 
adelgid  and  air  pollution,  in  this  rare 
high  elevation  forest  community. 

Preliminary  issue  or  management 
opportunity: 
— Possible  declines  in  high  elevation 

forest  habitats  due  to  balsam  wooly 

adelgid. 

Riparian  Habitat 

The  SAA  looked  at  seeps,  springs,  and 
streamside  areas.  A  total  1.5  million 
acres  of  these  types  are  in  forested 
cover.  Of  this,  the  SAA  estimated  that 
National  Forests  contain  around  219,000 
acres  of  forested  riparian  habitat.  The 
future  quality  of  these  habitats  is 
uncertain  and  may  decline  due  to 
threats  from  hemlock  wooly  adelgid,  an 
exotic  insect. 

Preliminary  issue  or  management 
opportunity: 

— ^The  Desired  Future  Conditions  for 
both  terrestrial  and  aquatic  riparian 
habitats,  including  the  specific 
management  of  threats  to  these 
habitats  from  hemlock  wooly  adelgid. 

Forest  Vegetation  Health 

The  SAA  addresses  changes  in  forest 
vegetation  or  soil  productivity  in 
response  to  human-caused  disturbances 
or  natural  processes,  potential  eSects  of 
presence  and  absence  of  fire,  how  the 
health  of  the  forest  ecosystem  is  being 
affected  by  air  pollution  and  native  and 


exotic  pests,  and  how  current  and  past 
management  affecting  the  health  and 
integrity  of  forest  vegetation  in  the 
Southern  Appalachians. 

The  SAA  predicts  that  the  European 
gypsy  moth  will  spread  as  far  south  as 
•  northern  Georgia  by  the  year  2020. 
Otlfer  identified  threats  to  forest 
ecosystem  health  include  dogwood 
anthracnose,  butternut  canker,  beech 
bark  disease,  southern  pine  beetle,  and 
astatic  gypsy  moth. 

Preliminary  issue  or  management 
opportunity: 

—The  role  of  fire  in  sustaining  forest 

ecosystems. 
— Management  of  identified  threats  to 

forest  health. 

3.  Preliminary  Issues  That  May  Be 
Common  to  the  Five  Forests 

Preliminary  isques  from  the  SAA  and 
Forests  have  been  identified  that  apply 
to  one  or  more  or  all  of  the  National 
Forests  in  this  Notice.  Some  of  these 
include  aquatic  resources,  forest  health, 
inventoried  roadless  areas,  scenery 
management,  T&£  and  Sensitive 
species,  terrestrial  resources,  and  wood 
products.  Public  response  to  scoping 
will  be  used  to  develop  the  actual  issues 
and  the  forest  or  forests  to  which  they 
apply. 

4.  Preliminary  Issues  on  Individual 
National  Forests 

The  Southern  Appalachian  area 
National  Forests  have  also  developed 
some  preliminary  issues  locally.  Since 
each  National  Forest  must  develop  its 
own  issues,  the  following  lists  will 
appear  in  somewhat  different  formats. 
The  forests  will  further  refine  these, 
incorporate  the  findings  of  the  SAA  and 
finally,  determine  the  significant  issues 
to  carry  forward  into  the  NEPA  analysis. 
The  following  issues  are  identified  by 
topics  and  more  specific  information  is 
available  at  the  individual  Forest  by 
contacting  the  plaimers  listed  at  the 
beginning  of  this  Notice. 

National  Forests  in  Alabama 

Trails  and  associated  facilities  and  their 

management 
Wilderness  area  management 
Special  area  designations 
Forest  cover  types,  old  growth  and 

rotations 
Management  tools  to  use  in  achieving 

desired  future  conditions 
Mix  of  goods  and  services  fit>m  the 

Forest 
Longleaf  restoration  for  RCW  recovery 
Habitat  types 
Fire  management 
Road  density 
Land  acquisition  and  exchange 


Chattahaochee-Ocon^  National  Forests 

Timber  management 

Road  access  management  and  resource 

protection 
TraiU 

Water  quali^  and  increasing  forest  use 
Biological  diversity  and  timber 

harvesting 
Biological  diversity,  visual  quality  and 

hardwood  harvesting 
Pesticide  use  and  biological  and  social 

effects 
Balance  between  rural  and  urban  public 

demands 

Cherokee  National  Forest 

Public  road  planning,  development  and 

management 
Timber  resource  management 
Outdoor  recreation  settings 
Trail  network  management 
Forest  uses  and  water  quality 
Management  for  biological  (uversity 
Forest  health  and  ecosystems  and 

timber  harvesting 
Management  and  scenic  attractiveness — 

landscape  patterns 
Mix  of  management  Intensities  across 

the  landscape 

Jefferson  National  Forest 

Biolwical  Diversity 

Oldgrowth 

Habitat  fragmentation 

Riparian  areas/ Aquatic  ecosystems 

Air  quality 

Special  interest  Areas 

Imposed,  endangered,  threatened, 
and  sensitive  species 

WildUfe  and  fish  management 

Tree  health 
Wilderness  and  rivers 

Wilderness 

Wild  and  Scenic  Rivers 
Moimt  Rogers  National  Recreation  Area 
Recreation  opportunities 

Recreation  opportunities 
Management  practices 

Timljer  management 

Fire  management 

Grazing 
Timber  production 
Transportation  system 

Access 

Off-highway  vehicles 
Minerals,  oil  and  gas 

Oil  and  gas 

Minerals 
Special  Uses 
Social  and  economic  concerns 

Below  cost  timber  sales 

Subsurface  property  rights 

Local  community  economies 

Sumter  National  Forest 

Biodiversity 
Variety  of  communities 
Oldgrowth 
Proposed  threatened,  endangered,  and 


40190 


FedanJ  R«gfater  /  Vol.  61.  No.  149  /  Thurgday,  Atigust  1,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  149  /  Thursday,  August  1,  1996  /  Notices 


40189 


sensitive  species 
Rare  and  unaerrepresented  plan 

communities 
Riparian  areas 
Landscape  patterns 
Role  of  fires  in  forest  ecosystems 
Mineral  development 
Protection  of  water  and  other  resource 

values 
Recreation 
Mix  and  emphasis  of  opportunities 
Chattooga  Wild  and  Scenic  River 

values 
Timber  Management 
Lands  available  for  timber 

management  and 
Desired  timber  products 

p.  Proposed  Actions 

Each  National  Forest  did  an  initial 
analysis  of  its  management  situation 
focusing  on  changes  that  have  taken 
place  during  the  current  ten-year 
planning  period.  During  the  past  decade 
Forest  Plan  Amendments,  aiinual 
monitoring,  five  year  reviews  of 
implementing  Forest  Plans,  and  working 
with  the  public  have  provided  the 
Forests  with  valuable  information  about 
changes  that  are  needed  in  existing 
Forest  Plans.  This  initiates  the 
determination  of  the  need  to  establish  or 
change  management  direction  as 
required  under  the  NFMA  regulations  at 
36  CFR  219.l2.(e)(5).  From  this 
information  each  Forest  compiled  a 
preliminary  Usi  of  subject  areas,  or 
revision  items,  which  will  be  used  to 
guide  their  plan  revision.  The  proposed 
action  is  to  develop  or  revalidate  goals, 
obfectives,  standards  and  guidelines, 
and  prescriptions. 

I.  Proposals  that  are  Common  to  all 
Five  Forests 

When  revising  a  forest  plan,  roadless 
areas  of  public  lands  within  and 
adjacent  to  the  forest  shall  be  evaluated 
and  considered  for  recommendation  for 
wilderness  areas  36  CFR  219.17(a).  At 
least  every  10  years  each  forest  must 
review  the  designation  of  lands  not 
suited  for  timber  production  (36  CFR 
219.14(d).  For  these  forests,  the  ten-year 
review  is  being  done  in  this  revision 
process  so  all  alternatives  will  evaluate 
existing  suitability  designations  in  light 
of  current  conditions.  The  follovring  list 
includes  additional  items  that  are 
shared  by  all  of  the  five  National  Forests 
listed  in  this  Notice. 
— ^Establish  desired  future  condition(s), 

goals,  and  objectives  for  resource 

management. 
— Establish,  where  appropriate, 

consistent  management  direction 

across  adjacent  National  Forest 

botmdaries. 
— Establish  new  management  i 


— Determine  suitability  of  lands  for 
resource  management; 

— ^Determine  timber  allowable  sale 
quantity  (i.e..  Timber  ASQ); 

— Analyze  and  recommend  rivers  and 
streains  for  eligibility  and/or 
suitability  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System; 

— Replace  the  current  Visual 
Management  System  with  the  new 
Scenery  Management  System  and 
establish  new  visual  objectives; 

— Adjust  the  plan  monitoring  and 
evaluation  requirements  to  address 
the  elements  of  the  revised  plans; 

— Identify  any  needed  new  special  or 
unique  areas; 

— Address  management  needs  for  all 
forms  of  forest  access;  and 

— Address  the  question  of  oil  and  gas 
leasing  on  the  National  Forest  system 
lands. 

2.  Proposed  Actions  That  are  Unique  to 
the  Individual  Forests 

In  addition  to  those  items  listed  in  A., 
above,  there  are  a  number  of  other 
proposed  actions  that  the  individual 
forests  have  developed.  The  following 
lists  are  not  complete;  however,  at  this 
point  they  contain  many  of  the  more 
specific  actions  that  the  forests  have 
determined  to  be  important  and  that 
should  be  incorporated  in  the  respective 
plan  revisions.  Additional  actions  will 
be  added  and  some  may  be  deleted  as 
a  result  of  scoping. 

National  Porests  in  Alabama 

— Identify,  maintain  and/or  restore  the 
LLP/wiregrass  community  on  the 
Conecuh  National  Potest  where  it  is 
appropriate  to  do  so; 

— Address  the  3-5  year  burning  rotation 
on  the  sandy  soil  types  found 
primarily  on  the  Tuskegee  and 
Conecuh  Districts  and  conflicts  with 
ecosystem  relationships; 

— Incorporate  into  the  Forest  Plan, 
recovery  plans  for  9  T&E  species; 

— ^Incorporate  conservation  agreements 
for  sensitive  species — as  needed; 

— ^Incorporate  the  new  RCW  EIS  into 
plan  revision; 

— Examine  land  ovmership  adjustment 
needs  across  the  Forest; 

— Incorporate  new  management 
direction  for  over-used  areas, 
especially  wilderness  areas  and  trails, 
and  encourage  use  of  alternate 
trailheads  and  areas  associated  with 
the  Sipsey  Wilderness; 

— Upgrade  existing  developed 
recreation  sites  to  meet  current 
standards,  and  provide  greater 
accessibility  for  people  with 
disabilities; 


— Provide  guidance  for  increased 
interpretative  services  and  maps  for 
wilderness  areas  and  trails;  and 

— Provide  management  direction  for 
regeneration  and  conversion  to 
address  changing  conditions/ 
emphases. 

— Establish  management  guidelines  for 
the  fisheries  program  to  consider 
where  and  when  to  install  habitat 
structures  and  to  fertilize  lakes. 

— Establish  guidelines  for  addressing 
noxious  weeds  and  exotic  species, 
especially  where  they  impact 
sensitive  species  or  rare  communities. 

— Determine  if  grazing  should  be 
continued  on  the  Conecuh  National 
Forest,  and  if  it  should  be  woods 
grazing  or  pasture  grazing. 

Chattahoochee-Oconee  National  Forests 

— Establish  Forest  Plan  goals  and 
objectives,  and  management  direction 
for  special  forest  products  (medicinal 
heriK,  craft  material,  etc.); 

— Incorporate  management 
requirements  of  the  Regional 
Forester's  )une  1995.  decision  and  the 
U.S.  Fish  and  Wildlife  Service 
Recovery  Plan  (when  completed)  for 
the  red  cockaded  woodpecker  which 
apply  to  the  Oconee  National  Forest. 

— General  forest  lands  need  different 
management  emphasis  across  the 
forests.  Currently,  the  general  forest 
area  (MA-16)  has  the  same  goals  and 
objectives  for  all  lands.  This  could  be 
true  for  other  MA's  as  well. 

— Clarify  the  use  of  timber  harvesting  to 
meet  Forest  Plan  goals  and  objectives. 
The  revised  Forest  Plan  should 
incorporate  standards  and  guidelines 
to  assist  the  Districts  in  determining 
those  conditions  and  situations  that 
would  enable  a  sale  to  be  classified  as 
forest  stewardship  (timber  purposes, 
personal  use.  wildlife  habitat,  etc.) 

— Add  timber  quaUty  as  a  objective  of 
timber  management. 

— Adjust  acres  on  which  plaimed  timber 
harvesting  could  occur  due  to 
reductions  for  resource  protection 
such  as:  riparian  areas,  cultural 
resources,  Proposed.  Endangered,  and 
Sensitive  Species  (PETS),  and  any 
other  factors  which  would  effectively 
reduce  the  suitable  land  base. 

— Establish  standards,  guidelines,  and 
monitoring  requirements  for  single- 
tree selection. 

— Update  direction  for  timber  harvest  in 
riparian  areas. 

— Establish  recreational  carrying 
capacities. 

— Establish  management  direction  for 
the  Chattahoochee  National  Forest  to 
restore  appropriate  streams  to  native 
brook  trout. 
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— Establiih  maiugement  direction  for 
rare  com miinltier  identified  in  the 
Southern  Appalachian  Assessment. 

— Establish  coordinated  desired  future 
conditions,  goals,  objectives  and 
direction  for  the  Chattooga  River 
Watershed  l)etween  the  Sumter,  the 
Chattahoochee-Oconee,  and  National 
Forests  In  North  Carolina. 

— Revise  other  management  direction  to 
incorporate  new  information  about: 
range  management;  transportation 
systems;  development  of  monitoring 
and  recovery  plans  for  PETS;  redesign 
shade  protection  guidelines  for 
aquatic  habitat  needs  and  establish 
direction  for  woody  debris  and 
aquatic  habitat  management;  review 
and  update  air  quality  direction  to 
clarify  needs  for  Wilderness,  non- 
Wildemess,  problem  areas,  and 
relationship  to  State  permitting 
process. 

Cherokee  National  Forest 

— Identify  special  or  unique  areas,  and 

establish  goals  for  management  of 

such  areas; 
— Establish  guidelines  for  production  of 

special  forest  products,  and  minerals. 
— Establish,  where  appropriate, 

consistent  management  direction 

acroes  adjacent  National  Forest 

boundaries. 
— Revise  guidelines  that  respond  to 

threats  bom  pests  and  noxious 

species. 
—Clarify  the  use  of  timber  harvesting 

and  other  plaxmed  human-caused 

disturbances  to  meet  Forest  Plan  goals 

and  objectives. 

lefferson  National  Forest 

— Develop  goals,  objectives,  standards 
and  guidelines  for  salvage  of  dead  and 
dying  timber  where  deemed 
appropriate.  Determine  and  clearly 
describe  priorities  for  salvage: 

— Consider  the  eBecis  of  long-term  fire 
suppression  on  ecosystems  and  the 
role  of  prescribed  fire  as  a 
management  tool; 

— ^Address  the  use  and  effects  of 
livestock  grazing  to  achieve  multiple- 
use  goals  and  objectives; 

— ^Ada  direction  to  provide  for  new 
Federal  regulations  and  the  1987 
Onshore  Oil  and  Gas  Leasing  Reform 
Act; 

^Consider  subsurfoce  ownership  when 
evaluating  land  allocations;  and 

— Provide  minimum  management 
requirements  and  direction  for  special 
uses  (e.g.,  linear  rights-of-way, 
military  exercises,  electronic  sites  and 
commercial  services.) 

Sumter  National  Forest 

— Coordiiute  with  the  Chattahoochee- 
Oconee  National  Forest  and  the 


National  Forests  In  North  Carolina  to 
establish  goals,  objectives,  and 
desired  future  conditions  for  the 
Chattooga  River  Watershed. 

— Link  land  ownerahip  adjustment 
priorities  with  desired  future 
condition,  goals,  and  objective 
establishment. 

— Estabhsb,  where  appropriate, 
consistent  management  direction 
across  adjacent  National  Forest 
boundaries. 

— Consider  insect  and  disease  in 
development  and  evaluation  of 
alternatives  and  effects. 

— Consider  historical  Forest  budget 
trends  in  alternative  analysis. 

— Incorporate  carrying  capacity 
(biological,  physical,  and  social)  of 
the  Chattooga  River  in  establishment 
of  desired  future  condition,  goals,  and 
objectives  for  the  Wild  and  Scenic 
River. 

— Consider  ecological  classification  in 
developing  managemeht  areas  and 
desired  future  conditions. 

— ^Develop  desired  future  conditions 
that  integrate  coordinated  resource 
goals  and  objectives  that  will  bcilitate 
the  development  of  multiple-use 
projects. 

— ^Revise  the  monitoring  and  evaluation 
direction  to  include  effectiveness 
monitoring  for  Forest  Plan  goals, 
objectives,  and  desired  future 
conditions. 

—Develop  two  separate  indicator  lists 
(mountains  and  piedmont)  to 
incorporate  new  PETS  species  that  are 
readily  monitored,  forest  interior 
species,  area-sensitive  species,  and 
species  that  may  indicate  effects  at  a 
landscape  scale. 

E.  PreHminaiy  AltcmatiTes 

The  actual  alternatives  presented  in 
each  forest's  draft  HIS  will  portray  a  full 
range  of  responses  to  issues  which  are 
significant  on  the  individual  Forest.  The 
five  separate  draft  EIS's  will  examine 
the  effects  of  implementing  strategies  to 
achieve  different  desired  future 
conditions  for  each  forest  and  will 
develop  possible  management  objectives 
and  opportunities  that  would  move  the 
forests  toward  desired  conditions.  A 
preferred  alternative  will  be  identified 
in  each  draft  EIS. 

The  range  of  alternatives  presented  in 
each  DEIS  will  include  one  that 
continues  current  management  direction 
and  others  will  also  be  provided  to 
address  the  range  of  issues  developed  in 
the  scoping  process. 

F.  iBTohring  tha  Public 

The  objective  in  this  process  for 
public  involvement  is  to  create  an 
atmosphere  of  openess  where  all 


membera  of  the  public  feel  free  to  share 
information  with  the  Forest  Service  and 
its  employees  on  a  regular  basis.  All 
parts  of  this  process  will  be  structured 
to  maintain  this  openess. 

The  Forest  Service  is  seeking 
information,  conunents,  and  assistance 
from  Federal,  State,  and  local  agencies, 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
utilized  in  the  preparation  of  the  draft 
environmental  impact  statements.  The 
range  of  alternatives  to  be  considered  in 
the  EIS  will  be  based  on  the 
identification  of  significant  public 
issues,  management  concerns,  resource 
management  opportunities,  and  plan 
decisions  specific  to  each  of  the 
National  Forests.  Public  participation 
will  be  solicited  by  notifying  in  person 
and/or  by  mail,  known  interested  and 
ai&cted  pubUcs.  News  releases  will  be 
used  to  give  the  pubHc  general  notice, 
and  public  scoping  meetings  will  be 
conducted  on  each  National  Forest. 

Public  participation  will  be  sought 
throughout  the  plan  revision  process 
and  will  be  especially  important  at 
several  points  along  the  way.  The  first 
opportunity  to  comment  will  be  during 
the  scoping  process  (40  CFR  1501.7). 
Scoping  includes:  (1)  Identifying 
additional  potential  issues  (other  than 
those  previously  described),  (2)  bom 
these,  identifying  significant  issues  or 
those  which  have  been  covered  by  prior 
environmental  review,  (4)  exploring 
additional  alternatives,  and  (S) 
identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects). 

As  part  of  the  first  step  in  scoping,  a 
series  of  public  opportimities  are 
scheduled  to  expUn  the  public  role  in 
the  planning  process  and  provide  an 
opportimity  for  public  input  Formats, 
times  and  places  will  vary.  These  are 
determined  by  the  individual  forest  to 
meet  the  needs  of  their  publics.  For 
mora  specific  information  on  limes  and 
locations,  please  contact  the  Forests. 
These  meetings  will  occur  as  follows: 

National  Forest  in  Alabama 

Proposed  Locations  and  Dates: 
rtouble  Springs,  Alabama:  August  6, 

1996 
Brent,  Alabama;  August  8, 1996 
Heflin,  Alabama:  August  13, 1996 
Talladega,  Alabama:  August  14. 1996 
Andalusia,  Alabama;  August  20, 1996 
Tuskegee,  Alabama;  August  22, 1996 

Chattahoochee-Oconee  National  Forests 

Proposed  Locations  and  Dates: 
Madison,  Geoi^;  September  5, 1996 
GoinosviUe,  Georgia;  September  7, 
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1996 
Dalton,  C>eorgia;  September  10, 1996 

Cherokee  National  Forest 

Proposed  Locations  and  Dates: 
QizabethtoQ,  Tennessee:  October  7, 

1996 
Greeneville,  Tennessee:  October  8, 

1996 
Alcoa,  Tennessee:  October  10, 1996 
Tellico  Plains;  October  15. 1996 
Ducktown,  Tennesaee;  October  16. 

1996 
Cleveland,  Tennessee;  October  17, 

1996 
Nashville.  Termessee;  October  21, 

1996 

fefferson  National  Forest 

Proposed  Location  and  Date: 
Mt.  Rogers  NRA.  )efferson  National 
Forest,  Virginia:  August  17, 1996 

Sumter  National  Forest 

Proposed  Locations  and  Dates; 
Columbia,  South  Carolina:  August  22, 

1996 
Edgefield,  South  Carolina:  August  26, 

1996 
Newberry,  South  Carolina:  September 

10, 1996 
Walhalla,  South  Carolina:  September 

21, 1996 

G.  Release  and  Review  of  the  EISs 

Each  Draft  Environmental  Impact 
Statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  comment  by  January.  1998.  At 
that  time,  the  EPA  will  publish  a  notice 
of  availability  of  each  DEIS  (one  for  each 
Forest's  DEIS)  in  the  Federal  Register. 
The  comment  period  on  each  DEIS  will 
be  3  months  bom  the  date  the  EPA 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewere  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  Firat, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  completion  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Model,  803 
F.2d  1016, 1022  (9tii  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.Supp.l334, 1338  (E.D.Wis.l980). 
Because  of  these  court  rulings,  it  is  very 


important  that  those  interested  in  this 
proposed  action  partidpale  by  the  close 
of  the  3  month  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
each  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  each  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statements.  Reviewera 
*taay  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in -addressing 
these  points. 

After  the  comment  periods  end  on 
each  DEIS,  the  comments  will  be 
analyzed,  considered,  and  responded  to 
by  the  Forest  Service  in  preparing  each 
FEIS.  The  FEISs  are  scheduled  to  be 
completed  in  December.  1998.  The 
responsible  official  will  consider  the 
conunents,  responses,  environmental 
consequences  discussed  in  each  FEIS. 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
these  revisions.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  a  Record  of  Decision 
for  each  Forest  Plan.  Each  decision  will 
be  subject  to  appeal  in  accordance  with 
36  CFR  217. 

The  responsible  official  for  each  of  the 
Forest  Plans  is  the  Regional  Forester. 
Southern  Region,  1720  Peachtree  Road, 
NW.,  AtlanU,  Georgia  30367. 

Dated:  July  25. 1996. 
Gloria  Manning, 
Deputy  Regional  Forester,  NRT. 
IFR  Ooc.  96-19429  Filed  7-31-96:  S:45  ami 
BttUNG  COOe  941S-II-H 


Orain  Inapactlon,  Packara  and 
Stockyards  Administration 

Opportunity  (or  Designation  in  ttia 
Kankakee  (1L)  Area  and  die  States  of 

California  and  Washington 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  AdministiraUon  (GIPSA). 
action:  Notice. 

SUMMARV:  The  United  SUtes  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennlally  and  may  be  renewed.  The 


designations  of  Kankakee  GxBin 
Inspection.  Inc.  (Kankakee),  the 
California  Department  of  Food  and 
Agriculture  (California)  and  the 
Washington  Department  of  Agriculture 
(Washington)  wiU  end  January  31, 1997. 
according  to  tiie  Act,  and  GIPSA  is 
asking  persons  interested  in  providing 
official  services  in  the  Kankakee. 
California,  and  Washington  areas  to 
submit  an  application  for  designation. 
DATES:  AppUcaUons  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  September  2. 1996. 
AOOflESSES:  AppUcations  must  be 
submitted  to  USDA,  GIPSA,  FGIS.  Janet 
M.  Hart.  Chief,  Review  Branch. 
Compliance  Division.  STOP  3604. 1400 
Independence  Avenue,  S.W.. 
Washington.  DC  20250-3604. 
Telecopier  (FAX)  users  may  send 
applications  to  the  automatic  telecopier 
machine  at  202-690-2755.  attention: 
Janet  M.  Hart.  If  an  application  is 
submitted  by  telecopier,  GIPSA  reserves 
the  right  to  request  an  original 
application.  All  applications  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue.  S.W.,  during 
regular  business  hours. 

FOR  FURTHER  MFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 

SUPPLEMSfTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departiiiental  Regulation  do  not  apply 
to  this  action. 

Section  7(0(1)  of  the  Act  authorizes 
GIPSA 's  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  appUcant  to  provide 
such  official  services.  GIPSA 
designated:  Kankakee  main  office 
located  in  Bourfaonnais.  Illinois: 
California  main  office  located  in 
Sacramento,  California:  and 
Washington,  main  office  located  in 
Olympia,  Washington,  under  the  Act  on 
February  1, 1994. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennlally  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescilbed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Kankakee,  California,  and 
Washington  end  on  January  31. 1997. 

Pursuant  to  Section  7(f)(2)  of  the 
USGSA,  the  following  geographic  area, 
in  the  State  of  Illinois,  is  assigned  to 
Kankakee: 
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Bounded  on  the  North  by  the  northern 
Bureau  County  line^  the  northern 
LaSalla  end  Grundy  County  lines;  the 
northern  Will  County  line  east-southeast 
to  Interstate  57; 

Bounded  on  the  East  by  Interstate  57 
south  to  U.S.  Route  52;  U.S.  Routs  52 
south  to  the  Kankakee  County  line; 

Bounded  on  the  South  by  the 
southern  Kankakee  and  Grundy  County 
lines:  the  southern  LaSalle  County  line 
west  to  State  Route  17;  Sute  Route  17 
west  to  U.S.  Route  51;  U.S.  Route  51 
north  to  State  Route  18;  State  Route  18 
west  to  State  Route  26;  State  Route  26 
south  to  State  Route  116;  State  Route 
116  south  to  Interstate  74;  Interstate  74 
west  to  the  western  Peoria  Comity  line; 
and 

Bounded  on  the  West  by  the  western 
Peoria  and  Stark  County  lines;  the 
northern  Stark  County  line  east  to  State 
Route  88:  State  Route  88  north  to  the 
Bureau  County  line. 

Pursuant  to  Section  7(f)(2)  of  the 
USGSA,  the  following  geographic  area, 
the  entire  State  of  Cahfomia.  is  assigned 
to  CaUfomia,  except  those  export  port 
locations  within  the  State  which  are 
serviced  by  GIPSA,  and  except  the 
geographic  area  assigned  to  the  Los 
Angeles  Grain  Inspection  Service.  Ina. 
which  is  as  follows: 

Bounded  on  the  North  by  the  Angeles 
National  Forest  southern  k)Oundary  from 
State  Route  2  east;  the  San  Bemadino 
National  Forest  southon  boundary  east 
to  State  Route  79: 

Bounded  on  the  East  by  State  Route 
79  south  to  State  Route  74; 

Bounded  on  the  South  by  State  Route 
74  west-southwest  to  Interstate  5: 
Interstate  S  northwest  to  Interstate  405: 
Interstate  405  northwest  to  State  Route 
55:  State  Route  55  northeast  to  Interstate 
5:  Interstate  5  northwest  to  State  Route 
91;  State  Route  91  west  to  State  Route 
11:  and 

Bounded  on  the  West  by  State  Route 
11  north  to  U.S.  Route  66:  U.S.  Route  66 
west  to  Interstate  210:  Interstate  210 
northwest  to  State  Route  2:  State  Route 
2  north  to  the  Angeles  National  Forest 
boundary. 

Pursuant  to  Section  7(i)(2)  of  the 
USGSA,  the  following  geographic  area, 
the  entire  State  of  Washington,  except 
those  export  port  locations  within  the 
Stats,  is  assigned  to  Washington. 

Interested  persons,  including 
Kankakse,  California,  and  Washington, 
are  hereby  given  the  opportunity  to 
apply  for  designation  to  provide,  official 
services  in  the  geographic  areas 
specified  above  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
B00.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  the  specified 
geographic  areas  is  for  the  period 


beginning  February  1, 1997,  and  ending 
January  31.  2000.  Persons  wishing  to 
apply  for  designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

\tAority.  Pub.  L  94-582.  90  SUt.  2867. 
as  uoendad  (7  U.S.C  7t  et  leq.). 

Dalad:  July  24, 1996. 
Neil  E.  Porter, 

Director.  Compliance  Division. 
|FR  Doc.  ge-1938S  Filed  7-31-98;  8:45  ami 


Designation  for  the  Central  Iowa  OA) 
and  Montana  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
kCnOH:  Notice. 

SUMMARY:  GIPSA  announces  the 
designation  of  Central  Iowa  Grain 
Inspection  Service,  Inc.  (Central  Iowa), 
and  the  Montana  Department  of 
Agriculture  (Montana)  td  provide 
official  services  under  the  United  States 
Grain  Standards  Act,  as  amended  (Act). 
EFFECTIVE  DATES:  September  1, 1996. 
ADDRESSES:  USDA,  GIPSA.  FGIS.  Janet 
M.  Hart.  Chief,  Review  Branch, 
Compliance  Division,  STOP  3604. 1400 
Independence  Ave.  S.W.,  Washington, 
DC  20250-3604. 

FOR  FURTHER  INFORIMTION  COffTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  March  1, 1996,  Federal  Regisisr 
(61  FR  8025),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Central  Iowa  and  Montana  to  submit  an 
application  for  designation. 
Applications  were  due  by  March  30, 
1996.  Central  Iowa  and  Montana,  the 
only  applicants,  each  applied  for 
designation  to  provide  official 
inspection  services  in  the  entire  areas 
currently  assigned  to  them. 

Since  Central  Iowa  and  Montana  were 
the  only  applicants,  GIPSA  did  not  ask 
for  conmients  on  the  applicants. 

GIPSA  evaluated  all  available 
information  reganiing  the  designation 
criteria  in  Section  7(fl(l)(A)  of  3ie  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that  Central  Iowa  and 


Montana  are  able  to  provide  official 
services  in  the  geographic  areas  for 
which  they  applied.  Effective  September 
1, 1996,  and  ending  August  31, 1999, 
Central  Iowa  and  Montana  are 
designated  to  provide  official  services  in 
the  geographic  areas  specified  in  the 
March  1, 1996,  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Central  Iowa  at 
515-266-1101  and  Montana  406-452- 
9561. 

Autharity:  Pub.  I.  94-582, 90  Stat  2887, 
as  amended  (7  U.S.C.  7\  et  seq.). 

Dated:  July  24,  1996. 
Neil  E.  Porter, 

Director.  Compliance  Division. 
[FR  Doc.  96-19379  Filed  7-31-96;  8:45  ami 
BKLHO  CCOe  9410-8t-f 


Opportunity  to  Comment  on  the 
Applicants  for  the  Missouri  Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  request  comments  on 
the  applicants  for  designation  to  provide 
official  services  in  the  geographic  area 
cunently  assigned  to  the  Missouri 
Department  of  Agriculture. 
DATES:  Cximments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  September  2, 1996. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  USDA,  GIPSA, 
FGIS.  Janet  M.  Hart,  Chief.  Review 
Branch,  Compliance  Division,  STOP 
3604, 1400  Independence  Ave.  S.W., 
Washington.  DC  20250-3604. 
Telecopier  (FAX)  users  may  send 
comments  to  the  automatic  telecopier 
machine  at  202-690-2755.  attention: 
Janet  M.  Hart.  All  commauls  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  MFORMATWN:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512—1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  May  30, 1996.  Federal  Register 
(61  FR  27045),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  geographic  area  assigned  to 
Missouri  to  submit  an  application  for 
designation.  There  were  two  applicants: 
Missouri  applied  for  designation  to 
provide  official  inspection  services  in 


Feilaral  Ragfatar  /  Vol.  61.  Na  149  /  ThnrwUy.  Auguat  1.  1996  /  Notioas 


«Mt3 


the  State  of  Missouri  and  &ain  Belt 
Inspection  Service  (Grain  Belt),  an 
or^jiization  to  be  formed  by  Larry  and 
Peggy  Aschermann  that  plans  to 
es^lish  its  main  office  in  Jefferson 
Qty,  Missouri,  applied  for  designation 
to  provide  official  inspection  services  in 
all  or  any  part  of  the  State  of  Missouri. 

GIPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Conunenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  applicants  written  notification 
of  the  decision. 

Audioritjn  Pub.  L.  94-582.  90  Stat.  2867. 
as  amended  (7  U.S.C  71  et  seq.). 

Dated:  July  24. 1996. 
Neil  E.  Potter, 

Director,  Compliance  Division. 
(FR  Doc.  96-19378  Filed  7-31-96:  8:45  ami 
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ARCTIC  RESEARCH  COMMISSION 
SunsMna  Act  Meeting 

July  25.  1996. 

Notice  is  hereby  given  that  U.S.  Arctic- 
Research  Commission  will  hold  its  44th 
Meeting  in  the  Anchorage  Museum  in 
Anchorage,  AK  on  the  aAemoon  of 
August  19  and  the  morning  of  August 
20, 1996  and  in  the  Grand  Aleutian 
Hotel  in  Dutch  Harbor,  AK  on  August 
21.  Anchorage  agenda  items  include: 

(1)  Call  to  order  and  approval  of  the 
Agenda. 

(2)  Approval  of  the  minutes  of  the  42nd 
Meeting. 

(3)  Reports  of  Congressional  Liaisons. 

(4)  Agency  Reports. 

The  business  meeting  will  be 
followed  by  an  Executive  Session. 

On  Wednesday.  August  21.  in  Dutch 
Harbor  the  Conunission  will  heae 
reports  on: 

(1)  The  Bering  Sea  Impact  Study  (BESIS) 
which  is  planned  to  study  (he  impact  of 
Global  Change  on  the  Bering  Sea  region. 

(2)  NOAA's  Eastern  Bering  Sea  Cairying 
Capacity  Study  which  is  studying  the  ability 
of  the  Bering  Sea  to  support  life,  particularly 
fish. 

(3)  The  National  Academy  of  Sciences 
recently  published  report  entitled.  "The 
Bering  Sea  Ecosystem." 


A  general  discussion  of  the  Bering  Sea 
and  its  reseercb  needs  will  follow. 

Oa  the  afternoon  of  the  2lst  the 
Omuniaalan  will  visit  National  Park 
Service  activities  in  the  Dutdi  Harbor 
region. 

Any  person  planning  to  attend  this 
meeting  who  requires  special 
accessibility  features  andyor  auxiliary 
aids,  such  as  sign  language  interpreters 
must  inform  the  Commission  in  advance 
of  those  needs. 

CONTACT  PERSON  FOR  MOIc  INFORMATION: 
Dr.  Garrett  W.  Brass,  Executive  Director, 
Arctic  Research  Conmiission,  703-525- 
0111  or  TDD  703-306-0090. 
Garrett  W.  Bcaas, 
Executive  Director. 

(FR  Doc.  96-19736  Filed  7-30-96;  2:59  pml 
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COMMiSSiON  ON  CIVIL  RIGHTS 

Membership  ot  the  USCCR 
Performance  Review  Board 

AtiENCY:  U.S.  Commission  on  Civil 

Rights. 

ACTION:  Notice  of  membership  of  the 

USCCR  Performance  Review  Board. 

SUMMARY:  This  notice  aimounces  the 
appointment  of  the  Performance  Review 
Board  (PRB)  of  the  United  SUtes 
Commission  on  Civil  Rights.  Publication 
of  PBR  membership  is  requited  by  5 
U.S.C.  4314(c)(4). 

The  PRB  provides  fair  and  impartial 
review  of  the  U.S.  Conunission  on  Qvil 
Rights  Senior  Executive  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Staff  Director.  U.S. 
Commission  on  Qvil  Rights  for  the  FY 
1996  rating  year. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Gerri  Mason  Hall,  Peisormel  Division, 
U.S.  Commission  on  Civil  Rights,  624 
Ninth  Stieet,  NW,  Washington.  DC 
20425,  (202)  376-8356. 

Membciv 

— Paula  Lettice,  Director,  Office  of 

Budget  and  Program  Execution,  Office 

of  Budget  and  Planning,  U.S. 

Department  of  State; 
— ^Annabelle  Lockhart,  Director,  Civil 

Rights  Center,  U.S.  Department  of 

Ubor: 
— Stephanie  Y.  Moore,  General  Onuuel, 

U.S.  Commission  on  Civil  Rights;  and 
— Donald  Tendick.  Deputy  Executive 

Director,  Commodity  Futures  Trading 

Commission. 


Dated:  July  29. 1996. 
StspliiiihY.MeeTO. 

Acting  Solidtot. 

IFR  Doc  96-19595  Filed  7-^1-98:  8:45  ml 


DEPARTWENT  OF  COmcnCC 

Submission  (or  0MB  RatHaw; 
Commant  Raquast 

D(X  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency.  Bureau  of  the  Census. 
-    Title:  Survey  of  Income  and  Program 
Participation — 1966  Panel  Wave  3. 

Fonn  Numbeils):  Automated 
instrument  and  SIPP-16303  reminder 
card. 

Agency  Approval  Number  0607- 
0813. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  1 1 7.800  hours. 

Number  of  Respondents:  77.000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  Tne  Bureau  of  the 
Census  conducts  the  Survey  of  Income 
and  Program  Participation  (SIPP)  to 
collect  information  from  a  sample  of 
households  concerning  the  distribution 
of  income  received  directly  as  money  or 
indirectly  as  in-kind  benefits.  SIPP  data 
are  used  by  economic  policymakers,  the 
Congress,  state  and  lo<^  governments, 
and  Federal  agencies  that  administer 
social  welfare  and  transfer  payment 
programs  such  as  the  Department  of 
Health  and  Human  Services,  the 
Department  of  Housing  and  Urban 
Development,  and  the  Department  of 
Agriculture.  The  SIPP  is  a  longitudinal 
survey,  in  that  households  in  the 
"panel"  are  interviewed  at  regular 
intervals  or  "waves"  over  a  number  of 
years.  The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions,  health  insurance  questions, 
and  questions  concerning  government 
program  partidpaUon  that  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
questions  are  asked  at  Wave  1  and  are 
updated  during  subsequent  interviews. 
The  core  is  periodically  supplemented 
with  additional  questions  or  "topical 
modules"  designed  to  answer  specific 
needs.  This  request  is  for  clearance  of 
Wave  3  of  the  1996  Panel.  The  Core 
questions  have  already  been  cleared. 
Topical  modules  for  waves  4  through  13 
will  be  cleared  later.  The  topical 
modules  for  Wave  3  are:  (1)  assets  and 
liabilities,  (2)  medical  expenses  and 
work  disability,  (3)  real  estate,  shelter 
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oasts,  dependent  can  and  rahiclee,  and 
(4)  the  poverty  module.  Also,  additional 
topical  module  items  will  be  asked  at 
the  end  of  the  core  instrument 
concerning  earnings  and  employment, 
general  income  amounts,  stocks  and 
mutual  fund  shares,  rental  income, 
mntgages,  royalties,  and  other  financial 
investments.  Wave  3  interviews  will  be 
conducted  from  December  1996  through 
March  1997. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Even  4  months. 

Respondent's  Ooligation:  Voluntary. 

OMB  Desk  Officer:  Jerry  Co%y,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engehneier, 
Acting  DOC  Forms  Clearance  Of&cer. 
(202)  482-3272.  Department  of 
Commerce,  room  5312, 14th  and 
Constitution  Avenue,  NW,  iWashington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  July  29,  1996. 
LJada  Eanfaiwiflr, 

Acting  Departmental  Forms  Oemunce 
Officer,  Office  of  Management  and 
Organixation. 

|FR  [>oc  96-19601  FUad  7-n-9e;  8:45  ami 
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bilMnallonai  Trad*  Aiftnlnlstrstion 
[A-4a»-ao7] 

Notlca  of  PostpoiMnMfit  of  Pratlminary 
DMMinlnaUon  of  SalM  at  Lms  Than 
Fair  Vahia:  Certain  Staai  Concrata 
Reinforcing  Bars  (Ratiar)  From  Turkey 

AOCNCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EfFECTIVI  DATE:  August  1, 1996. 
FOR  FUBTHEB  INFOBMATKJN  CONTACT: 
Shawn  Thompson  or  Cameron  Werker, 
Import  Administration,  U.S.  Department 
of  CcHnmerce,  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230:  telephone  (202)  482-1766  or 
(202)  482-3874.  respectively. 
POSTPONEMENT  Of  RNAL  DETERMMATION: 
On  March  28, 1996,  the  Department 
initiated  an  antidumping  duty 
investigation  of  imports  of  rebar  from 
Turkey.  The  notice  of  initiation  stated 
that  we  would  issue  our  preliminary 
determination  on  or  before  August  15, 
1996  (61  FR  15039,  April  4, 1996).  On 


May  30, 1996,  June  4, 1996,  and  July  1, 
1996,  we  received  questionnaire 
responses  from  the  five  Turkish 
respondents  producing  merchandise 
subject  to  this  investigation. 

On  July  22, 1996,  petitioners  made  a 
timely  request  pursuant  to  19  CFR 
353.15(C)  of  the  Department's  interim 
regulations  (60  FK  25130,  May  11, 1995) 
for  a  50-day  postponement  of  the 
preliminary  determination,  until 
October  4. 1996.  pursuant  to  Section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  Petitioners 
requested  a  postponement  so  that  the 
Department  would  have  the  opportunity 
to  analyze  and  use  respondents'  cost  of 
production  data  for  the  preliminary 
determination. 

For  the  reasons  identified  by 
petitioners,  we  are  postponing  the 
preliminary  determination  under 
Section  733(c)(1)(A)  of  the  Act. 

We  will  make  our  preliminary 
determination  no  later  than  October  4, 
1996. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

DalMi:  July  26,  1996. 
(aOarP.BialiM. 

Principal  Deputy  Assiatanf  Secretary  for 
Import  Administration. 
IPR  Doc  96-19603  Filed  7-31-96: 8:45  am] 
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Naae*  of  Scop*  Dullngs 

AOBiCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION;  Notice  of  Scope  Rulings  and 
Anticircumvention  Inquiries. 

summary:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  and  anticircumvention 
inquiries  completed  between  April  1, 
1996,  and  June  30, 1996.  In  conjunction 
with  this  list,  the  Department  is  also 
publishing  a  list  of  pending  requests  for 
scope  clarifications  and 
anticircumvention  inquiries.  The 
Department  intends  to  publish  future 
lists  within  30  days  of  the  end  of  each 
quarter. 

EFFECTIVE  DATE:  August  1, 1996. 
FOR  FURTHER  MFORMATK3N  CONTACT. 
Ronald  M.  Trentham,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  D.C.  20230; 
telephone:  (202)  482-4793. 

Background 

The  Department's  regulations  (19  CFR 
353.29(d)(8)  and  3S5.29(d)(8))  provide 


that  on  a  quarterly  tiasis  the  Secretary 
will  publish  in  the  Federal  Register  a 
list  of  scope  rulings  completed  wdthin 
the  last  three  months. 

This  notice  lists  scope  rulings  and 
anticircumvention  inquiries  completed 
between  April  1,  1996,  and  June  30, 
1996,  and  pending  scope  clarification 
and  anticircumvention  inquiry  requests. 
The  Department  intends  to  publish  in 
October  1996  a  notice  of  scope  rulings 
and  anticircumvention  inquiries 
completed  between  July  1, 1996,  and 
September  30, 1996,  as  well  as  pending 
scope  clarification  and 
anticircumvention  inquiry  requests. 

The  following  lists  provide  the 
country,  case  reference  number, 
requesterfs),  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

L  Scope  Rulings  Completed  Between 
April  1, 1996  and  )une  30, 1996 

Coxmtry:  People's  Republic  of  China 

A-570-504     Petroleum  Wax  Candles 
Morris  Friedman  4  Co. — A  candle  in 
a  galvanized  steel  bucket  and  a 
candle  in  a  glass  container  are 
within  the  scope  of  the  order.  6/24/ 
96. 

Country:  Japan 

A-S88-S04    Cellular  Mobile 

Telephones  and  Subassemblies 
Matsushita  Commimication  Industrial 
Corporation  and  related  entities — 
Panasonic's  portable  cellular 
telephone  (PCT)  hands-free  device, 
model  number  EB-HF7002.  is 
outside  the  scope  of  the  order.  6/26/ 
96. 

A-588-702    Stainless  Steel  Butt-Weld 
Pipe  Fittings 
Benkan  America.  Inc.  and  Benkan 
UCT  Corporation — superclean 
fittings  (SCFs)  manufactured  by 
Benkan  UCT  are  outside  the  scope 
of  the  order.  05/14/96. 

A-588-804    Antifriction  Bearings 
Dana  Corporation — Automotive 
component  known  variously  as  a 
center  bracket  assembly,  center 
bearings  assembly,  support  bracket, 
or  shaft  support  bearing,  is  outside 
the  scope  of  the  order.  6/26/96. 

n.  Ant^ircumvention  Bnling« 
Completed  Between  AprU  1, 1996  and 
June  30, 1996 

None. 

m.  Scope  Inquiries  Tenniiiated 
Between  April  1, 1996  and  June  30, 

Country:  Turkey 

A-489-501     Welded  Carbon  Steel 
Standard  Pipe  and  Tube  Products 


Allied  Tube  and  Conduit  Corporation, 
Wheatland  Tube  Company,  Laclede 
Steel  Company.  Sharon  Tube 
Company,  and  Sawhill  Tubular 
Division  of  Armco,  Inc. — 
Clarificatian  to  determine  whether 
pipe  which  meets  the  order's 
physical  specifications,  when 
intended  for  or  actually  used  as 
standard  pijw,  is  included  within 
the  scope  of  the  order.  Scope 
inquiry  teiminatsd  on  06/04/96. 

IV.  Anttdrcamvantiao  Inqniriaa 
Teiminaled  Betwaea  AprU  1, 1996  and 
Joaa  30. 1996 

None. 

V.  hading  Scope  CUrificatlaa  Reqnaats 
as  of  Jane  30, 1996 

Country:  Brazil 

A-351-817,  C-35I78I8    Certain  Cut- 
to-length  Carbon  Steel  Plate 
Wirth  Limited — Clarification  to 
determine  whether  profile  slabs 
produced  by  Companhia 
Sidemrgica  de  Tubarao  and 
imported  by  Wirth  Limited  are 
within  the  scope  of  the  order. ' 

Country.  United  Kingdom 

A-412-612    Crankshafts 
Clariras  Crankshaft  Ltd. — Clarification 
to  determine  whether  crankshafts 
produced  utilizing  an  open  die 
forging  process  are  within  the  scope 
of  the  order. 

Country:  Germany 

A-428-601    Antifriction  Bearings 
(Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof 
Enkotec  Company.  Inc. — Clarification 
to  determine  whether  the  "main 
bearings"  imported  for 
incorporation  into  Enkotec  Rotary 
Nail  Machines  are  slewing  rings 
and,  therefore,  outside  the  scope  of 
the  order. 

Country:  Singapore 

A-S59-801    Antifriction  Bearings 
(Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof 
RockwelTlnternational  Corporation — 
Clarification  to  determine  whether 
an  automotive  component  known  as 
a  cushion  suspension  unit  (or 
cushion  assembly  unit  or  bearing 
assembly)  is  within  the  scope  of  the 
order. 

Country:  People's  Republic  of  Chirm 

A-S7a-504    Petroleum  Wax  Candles 
Mervyn's— Clarification  to  determine 
whether  a  candle,  article  no.  20172, 
in  the  shape  of  a  cube  is  within  the 
aoope  of  the  order. 
Banco  Corporatian — Qaiificstiaa  to 


determine  whether  10  styles  of 
candles  imported  from  the  PRC  are 
within  the  scope  of  the  order. 

Midwest  of  Cannon  Falls — 
Clarification  to  determine  whether 
7  styles  of  candles  imported  from 
the  PRC  are  within  the  scope  of  the 
order. 

Cost  Plus,  hic— Clarification  to 
determine  whether  taper  and  pillar 
candles  imported  as  beeswax 
candles  are  within  the  scope  of  the 
order. 

Kendal  King  Graphics — Clarification 
to  determine  whether  certain 
Christmas  "candle  tins"  are  within 
the  scope  of  the  order. 

Sun-It  Corporation — Clarification  to 
determine  whether  tapere 
manufactured  with  citronella  oil  are 
within  the  scope  of  the  order. 
A-570-808     Chrome-Plated  Lug  Nuts 

Consolidated  International 
Automotive,  Inc. — Clarification  to 
determine  whether  certain  nickel- 
plated  lug  nuts  are  within  the  scope 
of  the  order. 

Wheel  Plus,  Inc.— Clarification  to 
determine  whether  imported  zinc- 
plated  lug  nuts  which  are  chrome- 
plated  in  the  United  States  are 
within  the  scope  of  the  order. 
A-5  70-820     Certain  Compact  Ductile 
Iron  Watenmrks  (CDIW)  Fittings 
and  Glands 

Star  l^pe  Products.  Inc. — Clarification 
to  determine  whether  "retainer 
glands"  are  witliin  the  scope  of  the 
order. 
A-5  70-822    Helical  Spring  lock 
Washers  (HSLWs) 

Sbakeproof  Industrial  Products 
Division  of  Illinois  Tool  Worics 
(SIP)— Clarification  to  determine 
whether  HSLWs  which  are 
imported  to  the  U.S.  in  an  uncut, 
coil  form  are  within  the  scope  of  the 
order. 

Country:  Taiwtm 

A-583-508    Porcelain-on-Steel 
Cooking  Ware 
Cost  Plus.  Inc.— •Cbffification  to 
determine  whether  10  piece 
porcelain-on-steel  fondue  sets  are 
within  the  scope  of  the  order. 

A-583-810     Chrome-Plated  Lug  Nuts 
Consolidated  International 
Automotive,  Inc. — Clarification  to 
determine  whether  certain  nickel- 
plated  lug  nuts  are  within  the  scope 
of  the  order. 

A-583-820    HeUcal  Spring  lock 
Washers  (HSLWs) 
Sbakeproof  Industrial  Products 
Division  of  Illinois  Tool  Works 
(SIP)— Clarlficatiaa  to  datannins 
whether  HSLWa,importsd  into  the 
U.S.  in  an  uncut,  coil  form  are 


within  the  scope  of  the  order. 
Country:  Aipon 

A-588-055    Acrylic  Sheet  from  Japan 
Sumitomo  Chemical  Co.,  Ltd. — 
Clarification  to  determine  whether 
Siunielec.  an  acrylic  based 
antistatic  material,  is  within  the 
scope  of  the  order. 

A-588-0S6    Melamine 
Taiyo  America,  Inc. — Clarification  to 
determine  whether  melamine  with 
special  physical  characteristics 
(100%  of  the  particles  ere  "''■IV' 
.     than  10  microns)  are  within  die 
scope  of  the  order. 

A-588-802    3W  Microdisks 
TDK  Inc.  TDK  Electronics  Co.— 
Clarification  to  determine  whether 
certain  web  roll  media  are  vrithin 
the  scope  of  the  order. 

A-588-804    Antifriction  Bearings 
(Other  Than  Tapered  Roller 
Bearings),  and  Parts  Thereof 
Rockwelllnternational  CorporatioD — 
Clarification  to  determine  whether  ' 
an  automotive  component  known  as 
a  cushion  suspension  unit  (or 
cushion  assembly  unit  or  canter 
bearing  assembly)  is  within  the 
scope  of  the  order. 

A-588-807    Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured 
Honda  Power  Equipment 
Manufacturing  Inc.  (HPE) — 
Clarification  to  determine  whether 
certain  belts  HPE  imports  from 
Japan  for  use  in  manufacturing 
lavim  tractors  and  riding  lawn 
mowen  are  within  the  scope  of  the 
order. 
American  Honda  Motor  Co.,  Inc. 
(AHM)— clarification  to  determine 
whether  certain  v-belts  imported 
from  Japan  by  AHM  are  within  the 
scope  of  the  order. 

A-588-809    Small  Business  Telephone 
Systems  and  Subassemblies  and 
Parts  Thereof 
Iwatsu  America,  Inc.  and  Iwatsu 
Electric  Co. — Clarification  to 
determine  whether  certain  dual  use 
subassemblies  (central  processing 
units  and  read-only-memory  units) 
are  within  the  scope  of  the  order. 

A-5B8-810    Mechanical  Transfer 
.   Presses 

Komatsu  Ltd. — Clarification  to 
determine  whether  certain 
mechanical  transfer  press  parts 
exported  from  Japan  are  within  the 
scope  of  the  order. 

A-5S8-815    Gray  Portland  Cement  and 
Oinka- 
Surecreie,  Inc. — Clarification  to 
dataiaiiaa  whether  New  Super  Fla* 
Cement  manu&ctured  by  Nittetsu 
Cement  Co.,  Ltd.,  is  within  the 
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scope  of  the  order. 
A-58S-824    Corrosion  Resistant 
Caibon  Steel  Flat  Products 
Drive  Automotive  Industries — 
Clarification  to  determine  whether 
20(XI  miUimeter  wide,  made  to 
order,  corrosion  resistant  carbon 
steel  coils  are  within  the  scope  of 
the  order. 

Country:  Russia 

A-821-S03     Titanium  Sponge 
Waldron  Pacific,  Inc.— Clarification  to 
determine  whether  titanium  tablets 
produced  by  electrolytic  reduction 
are  within  the  scope  of  the  order. 

A-6Z1-80S    Pure  Magnesium 
ESM  n.  Inc.— Clarification  to 
determine  whether  unwrought 
magnesium  containing  less  than 
9^.8%  magnesiiun  by  weight,  in 
ingots,  plates,  blocks,  and  other 
shapes,  is  within  the  scope  of  the 
order. 

VI  Pending  Anlicircnmvention 
Inquiries  as  of  lune  30, 1996 

Country:  Korea 

A-58O-008    Color  Television  Receivers 
from  Korea 
International  Brotherhood  of 
Electrical  Wbrkers.  the  International 
Union  of  Electronic  Electrical, 
Salaried,  Machine  ft  Furniture 
Workers,  and  the  Industrial  Union 
Department  (the  Unions) — 
Anticircumvention  inquiry  to 
determine  whether  Samsimg 
Electronics  Co..  L.G.  Electronics 
Inc.,  and  Daewoo  Electronics  Co., 
are  circumventing  the  order  by 
shipping  Korean-origin  color 
picture  tubes,  printed  circuit 
boards,  color  television  kits, 
chassis,  and  other  materials,  parts 
and  components  to  plants  operated 
by  related  parties  in  Mexico  where 
the  parts  are  then  assembled  in 
CTVs  and  shipped  to  the  U.S. 
Additionally,  an  anticircumvention 
inquiry  to  determine  whether 
Samsung  by  shipping  Korean-origin 
color  picture  tubes  and  other  CTV 
paris  to  a  related  party  in  Thailand 
for  assembly  into  complete  CTVs 
prior  to  exportation  to  the  U.S. 

Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration.  International  Trade 
Administration.  Room  B-09g,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 


Dated:  July  IS.  199S. 
feSnf  P.  Bfalas.    - 

Principal  Deputy  Assistant  Secietaryfor 

Import  Administration. 

IFR  Doc.  96-19602  Filed  7-31-96:  8:45  unl 
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AOCNCV:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC 

ACTION:  Notica  of  intent  to  evaluate. 


The  NOAA  Office  of  ocean 
and  Coastal  Resource  management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Maine,  New 
Hampshire  and  Rhode  Island  Coastal 
Zone  Management  Programs  and  the 
Sapelo  Island  (GA)  National  Estuarine 
Research  Reserve  Program. 

These  evaluations  will  be  conducted 
pursuant  to  sections  312  and  315  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  states  with  respect  to 
coastal  program  implementation  and 
reserve  management.  Evaluation  of 
Coastal  Zone  Management  Programs  and 
National  Estuarine  Research  Reserves 
requires  findings  concerning  the  extent 
to  which  a  state  has  met  the  national 
objectives,  adhered  to  its  coastal 
program  document  or  reserve 
Management  Plan  approved  by  the 
Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  under  the  CZMA.  The 
evaluations  will  include  a  site  visit, 
consideration  of  public  comments,  and 
consultations  with  interested  Federal, 
State,and  local  agencies  and  members  of 
the  public.  Public  meetings  are  held  as 
part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  Usted  evaluations, 
and  the  dates,  local  times,  and  locations 
of  pubUc  meetings  during  the  site  visits. 

The  Maine  Cos^tal  Zone  Management 
Program  site  visit  vtrill  be  from 
September  9-13, 1996.  A  public  meeting 
will  be  on  Thursday,  September  12, 
1996,  at  4:00  P.M.,  at  the  Portland  aty 
Court  House,  Portland  City,  Maine. 

The  New  Hampshire  Coastal  Zone 
Management  Program  site  visit  will  be 
from  September  9-13,  1996.  A  public 
meeting  will  be  on  Wednesday, 
September  11, 1996,  at  7:00  P.M.,  at  the 


Urban  Forestry  Center,  45  Elwyn  Road, 
Portsmouth,  New  Hampshire. 

The  Rhode  Island  Coastal  Zone 
Maiugement  Program  site  visit  win  be 
from  September  9-13, 1996.  A  public 
meeting  will  be  on  Wednesday, 
September  11, 1996.  at  7:00  P.M.,  at  the 
Department  of  Administntion  Building, 
1  Capitol  Hill,  Conference  Room  A,  2nd 
Floor.  Providence,  Rhode  Island. 

The  Sapelo  Island,  Georgia,  National 
Estuarine  Research  Reserve,  site  visit 
will  be  from  September  23-27,  1996.  A 
public  meeting  vnll  be  held  on 
Wednesday,  September  25, 1996,  at  7M) 
P.M.  at  the  Sapelo  Island  Visitor's 
Center,  Dock  Landing  Road.  Meridian, 
Ce<H^. 

The  States  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper<s)  at  least  45  days  prior  to 
the  public  meeting(s),  and  wiU  issue 
other  timely  notices  as  appropriate. 

(Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
nodfications  and  suppplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  (Coastal  Resource  Management, 
NOS/NOAA.  1305  East- West  Highway, 
Silver  Spring,  Maryland,  20910.  When 
the  evaluation  is  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 

FOA  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
(Doordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland,  20910.  (301) 
713-3090.  oxt.  126. 

(Federal  Domestic  Assbtance  Catalog  11.419 
Coastal  Zone  Managemenl  Program 
Administration] 

Dated:  July  25. 1996. 
David  L.  Evan*. 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management 
[FR  Doc.  96-19586  Filed  7-31-96:  8:4Saml 
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[Doctot  No.  M04121 11-6202-^12;  1.0. 
0406968] 

Rmoe48-ZA20 

Wast  Coast  Salmon  Fisheries; 

Noi  Umwist  Emergency  Asslst8r>ce  Plan 

(NEAP) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Conunerce. 
ACTION:  Final  notice. 

^MMARY:  This  notice  annoimces  the 
final  eligibility  criteria  for  the  NEAP 
Habitat  Restoration  Jobs  Program  and 
the  Data  Collection  jobs  Program,  and 
responds  to  comments  submitted  on  the 
notice  of  proposed  program,  which  was 
published  in  the  Federal  Register  on 
April  23,  1996.  The  notice  of  proposed 
program  effected  certain  administrative 
changes  to  the  NEAP,  and  requested 
comments  on  proposed  NEAP  revisions 
for  the  Habitat  Restoration  Program  and 
the  Data  Collection  Jobs  Program,  as 
well  as  the  License  Buy  Out  Program. 

NMFS  has  established  final  funding 
allocations  for  the  Habitat  Restoration 
jobs  ($4.7  million),  Data  Collection  Jobs 
(S2.8  million)  and  License  Buy  Out 
(55.2  million)  Programs.  Final  decision 
on  the  administration  of  the  License 
Buy  Out  F^ogram  has  been  deferred 
until  the  public  is  provided  with  notice 
and  an  opportunity  to  comment  on  new 
bidding  options.  The  decision  to  defer 
the  program  is  based  on  comments 
received  from  the  public  and 
consultations  with  state  and  local 
officials. 

EFFECTIVE  DATE:  July  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Freese,  (206)  526-6113. 
SUPPLEMENTARY  INFORMATION:  On  August 
2. 1995,  the  Secretary  of  Commerce 
(Secretary)  declared  that  a  fishery 
resource  disaster  continued  in  1995  for 
the  salmon  fisheries  of  the  Pacific  States 
of  CaUfornia  (north  of  San  Francisco), 
Oregon,  and  Washington,  excluding 
Puget  Sound.  Under  the  authority  of  the 
Interjurisdictional  Fisheries  Act  (IFA)  of 
1986  (16  U.S.C.  4107(d)),  as  amended, 
an  additional  $12.7  million  in  Federal 
financial  assistance  was  made  available 
for  affected  salmon  fishermen. 

In  the  notice  and  request  for 
comments  (61  FR  17879;  April  23, 
1996),  NMFS  aimounced  its  decision  to 
continue  the  basic  structure  of  the 
Habitat  Restoration  Jobs  Program  and 
the  Data  Collection  jobs  Program,  as  first 
esUblished  on  October  11, 1994  (59  FR 
51419),  with  subsequent  amendments 
published  on  January  31, 1995  (60  FR 
3908),  and  June  22. 1995  [60  FR  32507), 


but  to  change  certain  aspects  of  the 
NEAP  and  propose  revisions  to  certain 
limitations,  terms,  and  conditions  of  the 
programs.  The  April  23, 1996,  notice 
effected  administrative  changes  relating 
to  the  calculation  of  uninsured  loss,  and 
specifically  requested  comments  on  the 
following  issues:  (1)  A  decrease  in  the 
minimum  commercial  fishing  income 
naming  requirement  from  $5,000  to 
$2,500:  (2)  allowing  participants  in  the 
License  Buy  Out  Program  to  participate 
in  the  Jobs  Programs;  (3)  exclusion  of 
applicants  from  the  License  Buy  Out 
Program  who  offer  licenses  purchased 
in  1995;  and  (4)  four  bidding  options  for 
the  License  Buy  Out  Program. 

The  notice  also  indicated  that 
Congress  may  amend  the  IFA  to  provide 
NMFS  with  more  program  flexibility. 
The  President  signed  these  amendments 
into  law  on  April  26,  1996.  These 
amendments  superseded  the 
administrative  change  made  in  the  April 
23.  1996,  Federal  Register  notice 
relating  to  uninsured  losses,  and  had  the 
following  impacts  on  the  NEAP:  (1) 
Financial  assistance  is  now  no  longer 
limited  to  $100,000  over  the  life  of  the 
NEAP;  (2)  no  calculation  of  uninsured 
loss  is  necessary:  and  (3)  participation 
in  the  program  is  now  limited  to 
applicants  with  less  than  $2,000,000  in 
net  revenues  annually  from  commercial 
fishing,  as  opposed  to  the  previous  cap 
of  $2,000,000  in  gross  revenues 
aiuiually. 

Pursuant  to  the  comments  received  on 
the  notice,  and  after  consultations  with 
state  and  local  officials,  NMFS  has 
decided  to  defer  a  final  decision  on  the 
License  Buy  Out  Program.  The 
comments  indicated  a  lack  of  consensus 
on  any  proposed  bidding  option,  and 
the  Governor  of  Washington,  citing  this 
lack  of  consensus,  supported  a  delay  of 
the  program  for  consideration  of  new 
options.  These  new  bidding  options  are 
being  developed,  and  the  public  will  be 
provided  with  notice  and  an 
opportunity  to  comment  before  a  final 
decision  is  made. 

Comments  and  Responses 

In  response  to  the  notice  of  proposed 
program,  NMFS  received  25  comment 
lettera  from  10  fishing  associations,  14 
fishermen,  1  tribe,  and  2  government 
entities.  This  notice  vrill  only  respond 
to  comments  on  the  Habitat  Restoration 
Program  and  Data  Collection  Jobs 
Program.  NMFS  will  respond  to  the 
comments  on  the  License  Buy  Out 
Program  in  the  notica  that  will  present 
the  new  biddir^  options. 

Comment  3;  One  county  government 
requested  inclusion  of  processors  and 
support  industries  in  NEAP.  Similarly, 
one  association  requested  programs  to 


address  an  estimated  loss  of  1,000  fidl- 
time  jobs  in  the  shoreside  sector  since 
1988. 

Response  1:  The  IFA  limits  assistance 
"to  persons  engaged  in  commercial 
fisheries*  •  *.  "  NMFS  interprets  this  to 
mean  vessel  owners,  operators,  or  crew 
directly  involved  in  commercial  fishing. 
Consequently,  losses  suffered  by  the 
processing  and  support  industries  are 
not  eligible  for  assistance. 

Comment  2:  One  association 
requested  that  habitat  restoration  be 
focused  in  areas  that  are  managed  for 
wild  stocks,  which  is  one  of  the  most 
limiting  factors  in  mixed  stock  fisheries 
management.  The  association  also 
commented  that  project  selection 
should  not  focus  only  on  areas  with  the 
most  fishermen  per  capita,  because 
fishermen  who  fish  in  coastal  fisheries 
but  reside  in  the  North  Puget  Sound  or 
the  metropoUtan  Puget  Soimd  areas  also 
have  suffered  from  the  fisheries  disaster. 

Response  2:  The  selection  of  habitat 
projects  focuses  primarily  on  the 
optimum  benefit  to  the  salmon  resource. 
However,  since  the  projects  are 
designed  to  employ  eligible  fishermen, 
projects  must  be  located  within 
commuting  distance  of  these  fishermen. 
In  addition,  local,  state  and  Federal 
officials  participate  in  the  project 
selection  process,  and  their  decisions 
reflect  current  policies  concerning  wild 
and  hatchery  stocks.  Protection  of 
habitat  associated  with  hatchery  stocks 
is  important  and  usually  benefits  wild 
stocks. 

Comment  3:  One  local  government 
organization  and  one  fisherman 
'  requested  that  NEAP  be  expanded  to 
include  Puget  Sound,  claiming  that . 
Puget  Sound  charterboat  operators 
experienced  severe  Sound  closures 
during  the  years  1994  through  1996  and, 
tmlike  coastal  charters,  cannot  easily 
switch  to  bottomfishing  or  whale 
watching. 

Response  3:  The  IFA  provides 
assistance  to  fishermen  affected  by 
declared  fisheries  disasters.  The 
Secretary's  disaster  declaration  limited 
the  disaster  to  the  Fisheries  of  the  Pacific 
States  of  California  (north  of  San 
Francisco),  Oregon,  and  Washington, 
excluding  Puget  Sound.  Puget  Soimd 
was  excluded  because  the  factors 
imderlying  the  natural  resource  disaster 
were  not  deemed  to  have  extended  to 
Puget  Soimd.  Consequently.  Puget 
Soimd  fishermen  are  not  eligible  for 
assistance. 

Comment  4:  One  local  government 
organization  urged  that  disaster 
assistance  be  provided  to  the  Northwest 
fishing  industry  now  to  enable  it  to 
survive  projected  losses  in  1996. 
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Response  4:  Since  the  Seczelary  has 
not  yet  declared  a  fisheries  disaster  for' 
1996,  Commerce  cannot  provide 
assistance  for  projected  losses  in  1996. 

Comment  5:  One  association 
recommended  adjusting  the  maximum 
income  limitations  for  differences  in  the 
cost  of  living  in  different  geographical 


Response  5:  Adjusting  the  maximum 
income  limitations  for  differences  in  the 
cost  of  living  in  difierent  geographical 
areas  would  be  unduly  burdensome  and 
may  delay  the  program.  NMFS  believes 
that  the  current  income  limitations 
accurately  capture  the  fishermen  most 
affected  by  the  disasters. 

Comment  6:  To  improve  the  data 
collected  in  the  I>ata  Collection  Jobs 
Program,  one  association  requested  that 
the  requirements  for  qualified  platforms 
and  fishermen  be  lenient  enough  so  that 
contractors  could  hire  the  best  type  of 
vessel  for  the  plaimed  research. 

Response  6:  Under  the  1995  eligibility 
requirements,  an  adequate  number  of 
appropriate  vessels  were  found  to 
complete  the  desired  research.  If  the 
subcontractor  requires  a  larger  vessel  in 
order  to  further  NEAP  conservation  and 
sustainable  management  efforts  and 
complete  essential  research,  and  NEAP 
eligible  fishermen  with  such  vessels  are 
not  available,  the  subcontractor  may 
utilize  non-eligible  fishermen's  vessels. 
However,  subcontractors  must  contact 
and  receive  prior  approval  from  NMFS 
and  the  Pacific  States  Marino  Fisheries 
Commission  before  hiring  such  vessels. 
The  subcontractor  must  also  be  able  to 
demonstrate  the  need  for  a  larger  vessel 
and  dociunent  the  search  for  eligible 
owner-operators.  Fishermen  who 
perform  the  data  collection  research 
activities  on  the  vessel  (not  the  owner 
or  operator)  must  still  satisfy  the  Data 
Collection  Jobs  Program  eligibility 
criteria. 

Comment  7:  Three  comments  were 
received  concerning  the  amounts  of 
money  allocated  for  the  existing 
programs.  One  association  wanted  an 
increased  allocation  for  California 
fishermen,  while  another  association 
sought  more  money  for  the  Washington 
License  Buy  Out  Program.  One 
fisherman  wanted  more  money  for 
buying  charter  boat  permits  under  the 
Washington  License  Buy  Out  Program, 
and  three  associations  requested  that  the 
California  Habitat  Restoration  Jobs 
Program  funds  be  split  equally  Among 
the  four  counties. 

Response  7:  The  NEAP  allocation  of 
funds  among  states  and  among  programs 
was  based  on  consultations  with  state 
governors.  The  allocation  of  funds 
among  gear  groups  in  the  License  Buy 
Out  Program  was  based  on  the 


reconunendations  of  the  Governor  of 
Washington.  The  allocation  of  Habitat 
Restoration  Jobs  Program  funds  within  a 
state  is  a  decision  made  by  the  U.S. 
Department  of  Agriculture  (USDA)  in 
consultation  with  the  states  and  the 
resource  conservation  districts- 
Comment  8:  Three  associations  and 
one  resource  conservation  district 
requested  that  SIOO.OOO  be  transferred 
from  the  California  Habitat  Restoration 
Jobs  Program  to  the  California  Data 
Collection  Jobs  Program.  This  request  is 
for  at-sea  data  collection  projects  in 
support  of  Pacific  Fisheries 
Management  Council  salmon 
management.  These  projects  will  assess 
fishing  techniques  that  avoid  stressed 
stocks  while  allowing  access  to  healthy 
stocks. 

Response  8:  NMFS,  USDA,  and  the 
Office  of  the  Governor  of  California 
concur  in  this  recommendation,  and 
$100,000  of  funds  has  been  transferred. 

Comment  9:  One  fisherman  stated  that 
there  was  a  mistake  in  referring  to  a 
specific  Federal  Register  notice  and 
requested  that  NMFS  publish  a 
correction  and  extend  the  public 
comment  period  appropriately. 

Response  9:  On  page  17880  of  the 
Federal  Register  notice  (61  FR  17879, 
April  23,  1996).  the  following  statement 
was  made:  "Furthermore,  as  a  result  of 
the  Secretary's  expansion  of  the  disaster 
and  NMFS's  efforts  to  improve  the 
program,  the  term  "loss",  as  defined  in 
the  NEAP  published  on  January  31, 
1994  (60  FR  5908)*  *  "."  The  correct 
publication  date  of  the  Federal  Register 
notice  being  referred  to  is  January  31, 
1995.  The  volume  and  page  number  of 
the  citation  are  correct  and,  therefore, 
this  does  not  necessitate  an  extension  of 
the  comment  period. 

Final  EligibiUty  Criteria  for  the  Habitat 
Restoration  Jobs  Program  and  Data 
Collection  Jobs  Program 

Pursuant  to  the  IFA  amendments  and 
the  comments  received  on  the  notice  of 
proposed  program.  NMFS  has 
established  the  following  eligibility 
criteria: 

1.  The  applicant  must  be  a 
commercial  fisherman  as  defined  in  the 
October  11, 1994,  program  notice  (59  FR 
51419). 

2.  The  applicant  must  have  earned  at 
least  $2,500  in  commercial  fishing 
income  in  any  of  the  base  years  1986 
through  1991. 

3.  Applicants  must  show 
documentation  that  they  participated  in 
the  commercial  fisheries  during  the 
disaster  period  of  1991  to  1995. 

4.  The  applicant  must  have  earned 
less  than  $2,000,000  in  net  revenues 
annually  from  commercial  fishing. 


5.  If  single,  the  applicant's  1993, 1994, 
or  1995  gross  income  (income  from 
fishing  and  non-fishing  activities)  must 
have  been  less  than  $25,000.  If  married, 
the  applicant's  1993, 1994,  or  1995  gross 
income  must  have  been  less  than 
$50,000. 

Since  NMFS  received  no  comments  to 
the  contrary,  fishermen  who  have 
participated  or  will  participate  in  the 
Washington  State  License  Buy  Out 
Program  are  now  eligible  for  assistance 
through  employment  in  the  Habitat 
Restoration  Program  or  the  Data 
Collection  Jobs  Program  if  they  meet  the 
other  program  eligibility  requirements. 

All  inquiries  on  how  to  apply  to  the 
Habitat  Restoration  Jobs  Program  should 
be  directed  to  the  following  people: 

Washington — Steve  Meyer,  Executive 
Director,  Washington  State  Conservation 
Commission,  P.O.  Box  47721,  Olympia, 
WA 

98504-7721;  (360)  407-6201. 

Oregon — Tom  Schafer,  Outreach 
Coordinator,  Salmon  Disaster  Outreach 
Program,  13408  Alsea  Highway, 
Tidewater.  OR  97390;  (541)  528-7451. 

California — Curtis  Ihle,  Overall 
Program  Coordinator,  Humboldt  County 
Resource  Conservation  District,  P.O. 
Box  397.  Fields  Landing,  GA  95537- 
0397;  (707)  444-9708. 

For  employment  in  the  Data 
Collection  Jobs  Program,  please  contact 
Russell  Porter,  Field  Program 
Administrator,  Pacific  States  Marine 
Fisheries  Conunission,  45  SE.  82nd 
Drive,  Suite  100.  Gladstone,  OR  97027- 
2522;  (503)  650-5400. 

Catalogue  of  Federal  Domestic 
Assistance 

The  Program  is  listed  in  the 
"Catalogue  of  Federal  Domestic 
Assistance"  under  No.  11.452,  Unallied 
Industry  Projects. 

Cloflsification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

NMFS  finds  good  cause  for  making 
this  aimouncement  effective  the  date  of 
filing  with  the  Office  of  the  Federal 
Register.  Delaying  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest  because  it  would  delay  financial 
assistance  to  those  affected  by  a  fishery 
resource  disaster.  Furthermore,  the  data 
collection  is  tied  to  the  migratory 
patterns  of  the  stock,  and  must  he 
completed  soon  if  it  is  to  be  of  use  for 
the  next  fishing  season. 

The  Assistant  Oneral  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
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annotmcement  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  only  a  small  portion  of  the 
industry  will  be  directly  affected. 

This  program  contains  a  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  under  OMB  control 
niunber  0648-0288.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA  unless  that  collection  of 
information  displays  a  cimently  valid 
OMB  control  number. 

Authority>Public  Law  99-659  (16  U.S.C 
4107  et  seq.y.  Public  Law  102-396. 

Dated:  )uly  25.  1996. 
(Zharles  Kamella. 

Acting  Director.  Office  of  Management  and 
Information.  National  Marine  Fisheries 
Service. 

(FR  Ooc.  96-19539  Filed  7-26-96:  4:57  pm| 
■HUHO  COOC  9SI0-«I-« 


Patent  and  Trademark  Offlca 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  foIlo\^g  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  13). 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Patent  Processing  (Updating). 

Agency  Approval  Number:  0651— 
0031. 

Form  Numbers:  PTO/SB/08A/08B/09/ 
10/11/12/21/22/23/24/25/26/31/32/42/ 
43/61/61PCn'/62/63/64/64PCr/67/68/ 
69/91/92/93/97. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  647,720  hours. 

Number  of  Respondents:  364,000. 
Average  Hours  Per  Response: 
.1  hour  for  PTO/SB/22/32/92/93/97 

.1  hour  for  PTO/SB/22/32/92/93/97 

.2  hour  for  PTO/SB/21/24/25/26/43/ 
62/63/31/67/68/69/91 

.3  hour  for  PTO/SB/09/10/11/12 

.5  hour  for  PTO/SB/23 

1  hour  for  PTO/SB/61/61PCT/64/ 
64PCT 

2  hours  for  PTO/SB/08A/08B/42 
Needs  and  Uses:  The  purpose  of  this 

infonnation  collection  is  to  permit  the 


PTO  to  determine  whether  a  patent 
application  during  processing  meets  the 
criteria  set  forth  in  the  patent  statutes 
and  regulations.  The  usage  of  the  PTO 
forms,  while  not  required,  will  ensure 
compliance  with  requirements  and 
bcllitate  the' automatic  processing  and 
digital  image  and/or  optical  character 
recognition  scanning  of  application 
materials. 

The  information  provided  on  the 
Infonnation  Disclosure  forms  (PTO/SB/ 
08A/08B/42)  will  assist  applicants  in 
complying  with  the  duty  to  disclose 
requirements  of  the  patent  statutes  and 
regulations,  and  will  further  assist  the 
PTO  in  examination  of  the  application, 
and  in  maintaining  pertinent 
infonnation  related  to  a  patented  file. 
The  information  provided  on  the  Small 
Entity  Status  forms  (PTO/SB/09/10/11/ 
12)  assist  applicants,  including 
independent  inventors,  small  business 
concerns  and  non-profit  organizations, 
to  provide  accurate  and  appropriate 
infonnation  to  the  Office  in  order  to 
establish  small  entity  status  and  thereby 
reduce  their  statutory  fees  as  set  forth  in 
35  U.S.C  41  by  50  percent.  The 
infonnation  provided  on  the  Transmittal 
Form  (PTO/SB/21)  alerts  the  Patent  and 
Trademark  Office  of  the  nature  of  the 
communication  fiom  the  applicant 
relating  to  patent  processing.  The 
information  on  the  Disclaimer  forms 
(PTO/SB25/26/43/62/63)  assists 
patentees  in  disclaiming  any  complete 
claim  of  a  patent  or  the  terminal  part  of 
the  statutory  term  of  a  patent.  The 
information  provided  on  the  Extension 
of  Tune  forms  (PTO/SB/22/23/32)  assist 
applicants  in  deciding  the  length  of 
extension  of  time  requested  in  order  to 
respond  to  Office  communications 
having  statutory  periods  for  response. 
The  information  provided  on  the 
Petition  To  Revive  forms  (PTO/SB/61/ 
61PCT/64/64PCT)  outline  what  an 
applicant  must  do  to  revive  a  patent 
application  which  has  t>ecome 
abandoned,  either  unintentionally  or 
unavoidably.  These  forms  spotlight  the 
different  criteria  for  the  two  scenarios, 
including  the  need  for  a  fee,  the 
required  information  for  a  proper 
response  and  whether  small  entity 
status  is  appropriate.  The  infonnation 
on  the  Express  Abandomnent  form 
(PTO/SB24)  assists  applicants  in 
requesting  abandonment  of  an 
application  while  at  the  same  time 
reminding  applicant  of  a  continuing 
application  which  has  been  filed,  llie 
information  provided  on  the  Notice  of 
Appeal  form  (FTO/SB/31)  assists 
applicants  for  patents  or  owners  of 
patents  under  reexamination  in 
appealing  the  decision  of  the  primary 


examiner.  The  information  provided  on 
the  Power  to  Inspect/Copy  form  (PTCV 
SB/67)  assists  applicants,  counsel  of 
record  or  the  assignee  to  designate  all 
third  parties  who  are  entitled  to  inspect/ 
copy  the  application  and  the 
information  on  Request  for  Access  of 
Abandoned  Application  form  (PTO/SB/ 
68)  assists  the  public  in  supplying  the 
appropriate  information  necessary  to 
ot>tain  the  abandoned  application  file. 
The  information  on  the  Certificate  of 
Mailing  forms  (PTO/SB/92/93)  assist 
applicant  in  receiving,  as  the  response 
date,  the  date  on  which  response  papers 
are  deposited  with  the  U.S.  Postal 
Service  or  sent  by  facsimile 
transmission  directly  to  the  PTO.  The 
information  on  the  Petition  Routing  Slip 
(PTO/SB/69)  assists  in  efficiently 
routing  and  expeditiously  processing 
petition  papers  which  have  been  filed  at 
the  PTO.  and  the  infonnation  provided 
on  the  Deposit  Accout  Order  Form 
(PTO/SB/91)  assists  the  fTXD  in 
processing  orders  for  articles  and/or 
services. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit 
institutions,  Not-for-profit  institutions. 
Farms,  State,  Local  or  Tribal 
Government,  and  Federal  Government. 

Frequency:  When  filing  response 
during  the  prosecution  of  a  patent 
application. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202)  395-4816. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained'by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer. 
(202)  482-3272,  Department  of 
Commerce,  Room  5312, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  Maya  Bernstein,  OMB  Desk 
Officer,  Room  10236,  New  Executive 
Office  Building,  Washington.  DC  20S03. 

Dated:  June  25, 1996. 
f.iiwt»  En^lmei^, 

Acting  Departmental  Forms  Qearance 
Officer.  Office  of  Management  and 
Organiiation. 

(FR  Doc  96-19600  Blad  7-31-96;  B:4S  ajn.) 
soua  ooDc  ssi*-ts-p 
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CCMMOOTTY  FUTURES  TRADINO 
COMMSSION 

Mambarahlp  of  tlw  Commisaion'a 
Partonnanca  Review  Board 

AQENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Membership  change  of 

performance  review  board. 

summary:  In  accordance  with  the  Office 
of  Personnel  Management  guidance 
under  the  Civil  Service  Reform  Act  of 
1978,  notice  is  hereby  given  that  the 
following  omployees  will  serve  as 
members  of  the  Commission's 
Performance  Review  Board. 

Chairperson:  Donald  Tendick,  Acting 
Executive  Director.  Members;  David 
Merrill,  Executive  Assistant  to  the 
Acting  Chairman,  Office  of  the 
Chairman:  Pat  Nicolette,  Acting  General 
Counsel,  Office  of  General  Counsel: 
Andrea  Corcoran.  Director,  Division  of 
Trading  and  Markets;  Geoffrey  Aronow, 
Director,  [)ivision  of  Enforcement:  Blake 
Imel,  Acting  Director,  Division  of 
Economic  Analysis. 
DATE:  This  action  was  effective  July  26, 
1996. 

ADDRESS:  Commodity  Futures  Trading 
Commission,  Office  of  Human 
Resources,  Suite  7Z00.  11S5  21sl  Street 
NW.,  Washington.  DC  20581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  Seidman.  IKrector,  Office  of 
Human  Resources,  Commodity  Futures 
Trading  Commission,  Suite  7200,  1155 
21st  Street  NW.,  Washington,  IX:  20S81, 
(202)  418-5010. 

SUPPLEMENTARY  INFORMATION:  This 
action  which  changes  the  meml>ership 
of  the  Board  supersedes  the  previously 
published  Federal  Register  Notice,  May 
30. 1995. 

Issued  in  Washington.  DC  on  July  28. 1996. 
lemAWabb, 

Secntaiy  to  the  Commission. 
IFR  Doc.  9S-19570  Filed  7-31-98:  8:4S  ami 

■ujHa  coot  ast-«i-«i 


DEPARTMENT  OF  DEFENSE 
Offlca  Of  tfw  Seeretary 

Defense  Science  Board  Task  Force  on 
Space  and  Missile  TracUitg  System 
(SMTS) 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Space  and  Missile 
Tracking  System  (SMTS)  will  meet  in 
doaed  aessiaa  on  August  6-7  and 


August  13-14, 1996  at  the  Beckman 

Center,  Irvine,  California.  In  order  for 
the  Task  Force  to  obtain  time  sensitive 
classified  briefings,  critical  to  the 
understanding  of  the  issues,  these 
meetings  are  scheduled  on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defianse  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  assess  the 
viability  of  accelerating  the  SMTS 
development  prior  to  the  baselinf  2006 
date. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463.  as  amended  (5 
U.S.C.  App.  n,  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  July  25. 1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Begister  Uaison 
Officer,  Department  of  Defense. 
IFR  Doc  96-19512  Filed  7-31-96;  8;45  ami 
MUMOCOOe  S00O-O4-M 


Defense  Science  Board  Task  Force  on 
Global  Positioning  System,  Pliase  II 

ACTION:  Notice  of  advisory  committee 
meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Global  Positioning 
System.  Phase  will  meet  in  closed 
session  on  August  7-8, 1996  at  MIT, 
Lincoln  Laboratory  Office,  Arlington. 
Virginia.  In  order  for  the  Task  Force  to 
obtain  time  sensitive  classified 
briefings,  critical  to  the  understanding 
of  the  issues,  this  meeting  is  scheduled 
on  shori  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  examine  affordable 
options  in  providing  a  robust  position, 
navigation  and  timing  capability. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n.  (1904)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 


Dated:  ^lly  25, 1996. 
Patrida  L.  Tappiagi, 

AJtemate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 
IFR  Doc  96-19513  Filed  7-31-96:  6:45  ami 
■UJW  COM  low  »l  ■ 


Defenae  Science  Board  Task  Force  on 
Deep  Attack  Weapons  Mix  Study 
(DAWMS) 

ACTION:  Notice  of  advisory  committee 
meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Deep  Attack  Weapons 
Mix  Study  (DAWMS)  vrill  meet  in 
closed  session  on  August  13—14. 1996  at 
the  Beckman  Center,  Irvine,  California. 
In  order  for  the  Task  Force  to  obtain 
time  sensitive  classified  briefing,  critical 
to  the  understanding  of  the  issues,  this 
meeting  is  scheduled  on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  develop  an 
independent  assessment  of  the  analytic 
tools  and  models  employed  in  the  DoD 
internal  DAWNS  effort.  Specifically,  the 
Task  Force  will  (1)  assess  the  analysis 
developed  in  part  one  of  the  study,  (2) 
evaluate  the  soundness  of  the  analytic 
approach  proposed  for  part  two,  and  (3) 
review  the  alternatives—developed  in 
part  two  to  ensure  that  they  are 
balanced  and  repreMntative. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C 
App.  n.  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§  5S2b(c)(l)  (1994),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dstad:  July  25, 1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 
IFR  Doc  96-19S14  Filed  7-31-86: 8:45  ami 
KUMO  COOC  MOO-M-lt 


Defense  Science  Board  Task  Fora*  on 
Image-Based  Automatic  Targat 
Recognition 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Image-Based  Automatic 
Target  Recognition  will  meet  in  closed 
session  on  August  20-21  at  Science 
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Applications  International  Corporstioa, 
McLean,  Virginia;  and  on  September 
10-11, 1996  at  Erim,  Michigan. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology  ' 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Elepartment  of  Defense.  At  these 
meetings  the  Task  Force  will  assess  the 
ability  of  automatic/aided  target 
recognition  technology  and  systems  to 
support  important  military  missions, 
principally  in  the  near-  and  mid-term  . 
The  Task  Force  should  concentrate  on 
those  technologies  and  systems  that  use 
imagery  (EO,  IR  or  radar)  as  their 
primary  input  medium. 

In  accoroance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L.  No.  92-463,  as  amended  (S  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1994),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Dated:  July  2S,  1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Re^ster  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc  96-19515  Filed  7-31-96: 8:45  ami 
■(.UNO  cooE  nee-«4-M 


Privacy  Act  of  1974;  Notice  to  Amend 
Record  Systems 

AGENCY:  Office  of  the  Secretary  of 

Defense,  IX)D. 

ACTION:  Notice  to  amend  record  systems. 

SUMMARY:  The  0$ce  of  the  Secretary  of 
Defense  proposes  to  amend  two  systems 
of  records  notices  in  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
The  amendment  is  precipitated  by  the 
Defense  Nuclear  Agency  changing  its 
name  to  Defense  Special  Weapons 
Agency. 

DATES:  The  amendments  will  be 
effective  on  September  3, 1996,  luiless 
comments  are  received  that  would 
result  in  a  contrary  determinadon. 
ADDRESSES:  Send  comments  to  Chief, 
Repords  Management  and  IMvacy  Act 
Branch,  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  Records  Management 
Division,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970  or  DSN 
225-0970. 

SUPPLEMENTARY  MFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 


systems  of  records  subject  to  the  Privacy 
Act  of  1974  (S  U.S.C.  S52a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  sutisection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 
by  the  notices,  as  amended,  published 
in  their  entirety. 

Dated:  July  25. 1996. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  ofD^nse. 

DUSDA  05 

SYSTEM  NAME: 

Hiunan  Radiation  Research  Review. 

SYSTEM  LOCATION: 

Department  of  Defense  Radiation 
Experiments  Command  Center,  6801 
Telegraph  Road,  Alexandria,  VA  22310- ' 
3398;  and  the  Office  of  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology,  Assistant  to  the  Secretary 
of  Defense  (Atomic  Energy),  3010 
Defense  Pentagon,  Washington,  DC 
20301-3010. 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM; 

Individuals  who  were  or  may  have 
been  the  subject  of  tests  involving 
ionizing  radiation  or  other  human- 
subject  experimentation;  individuals 
who  have  inquired  or  provided 
information  to  the  Department  of  Energy 
Helpline  or  the  Department  of  Defense 
Human  Radiation  Experimentation 
Conunand  Center  concerning  such 
testing. 

Military  and  DoD  civilian  personnel 
who  participated  in  atmospheric 
nuclear  testing  between  1945  and  1962 
or  the  occupation  of  Hiroshima  and 
Nagasaki  are  already  included  in  the 
Defense  Special  Weapons  Agency's 
Nuclear  Test  Personnel  Review  (NTPR) 
program  and  are  not  part  of  this  effort. 
The  Defense  Nuclear  Agency's  system  of 
records  notice  that  covers  the  NTPR  is 
HDSWA  010,  entitled  Nuclear  Test 
Participants.  However,  inquiries 
referred  from  the  Helpline  that  later  are 
determined  to  fall  within  this  category 
will  be  included  in  the  system. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Information  in  the  system  includes  an 
individual's  name.  Social  Security 
Niunber  or  service  number,  last  known 
or  curient  address,  occupational 


infonnadon,  dates  and  extent  of 

involvement  in  an  experiment,  exposure 
data,  medical  data,  medical  history  of 
subject  and  relatives,  and  other 
documentatian  of  expocurs  to  ionizing 
radiation  or  other  agents. 

The  system  contains  information 
abstracted  from  historical  records,  and 
information  furnished  to  the 
Department  of  Defense.  Department  of 
Energy  or  other  Federal  Agencies  by 
afiected  individuals  or  other  interested 
parties. 

Records  include  human  radiation 
experimentation  conducted  from  1944 
to  the  present.  However,  experiments 
conducted  after  May  20, 1974  (the  date 
of  issuance  of  the  Department  of  Health, 
Education  and  Welfare  Regulations  for 
the  Protection  of  Human  Subjects.  45 
CFK  part  46),  may  be  covered  by  other 
systems  of  records. 

Common  and  routine  medical 
practices,  such  as  established  diagnostic 
and  treatment  methods  involving 
incidental  exposures  to  ionizing 
radiation  are  not  included  within  this 
system. 

Examples  of  such  methods  are 
panorex  radiographs  for  dental 
evaluations  and  thyroid  scans  for  the 
evaluation  and  treatment  of  hypo/ 
hyperthyroidism. 

AUTHORtTY  FOR  MAWTEIUNCE  OF  THE  SYSTac 

10  U.S.C.  133,  E.O.  12891  (January  15, 
1994),  E.O.  9397  (SSN). 

FUM>0SE|s): 

For  use  by  agency  officials  and 
employees,  or  authorized  contractors, 
and  other  DoD  components  in  the 
preparation  of  the  histories  of  human 
radiation  experimentation;  to  conduct 
scientific  studies  or  medical  follow-up 
programs:  to  respond  to  Congressional 
and  Executive  branch  inquiries;  and  to 
provide  data  or  documentation  relevant 
to  the  exposure  of  individuals. 

nouTME  uses  of  records  haintameo  m  the 

SYSTEM,  MCLUOMG  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
SS2a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  5S2a(b)(3)  as  follows: 

Information  from  this  system  of 
records  may  be  disclosed  to  officials  and 
contract  personnel  of  the  Human 
RadiaUon  Experimentation  Interagency 
Working  Group  as  well  as  other 
designated  government  agencies,  for  the 
purposes  described  above.  These 
agencies  are  the  National  Aeronautics 
and  Space  Administration:  Department 
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of  Justice;  Department  of  Energy: 
Department  of  Health  and  Human 
Services;  Department  of  Veterans  AfCur, 
the  White  House  Advisory  Committee; 
Central  Intelligence  Agency;  and  Office 
of  Management  and  Budget. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Office  of  the 
Secretary  of  Oefianse's  compilation  of 
systems  notices  apply  to  this  system. 

poucai  AND  Mucnccs  for  stomno. 

KemEVWa,  AOCESSMO,  NETAimt,  AND 
DarmMO  or  RECOMie  H  THE  STSTBC 

STORAOE: 

Paper  records  in  file  folders, 
microfilm/fiche,  computer  magnetic 
tape  disks,  and  printouts  in  seciue 
computer  hciliUes. 

hetmevahuty: 

Records  are  retrieved  by  case  number, 
name,  study  control  ntmiber.  Social 
Security  Number,  or  service  number. 

SAFCGUANDS: 

Access  to  or  disclosure  of  information 
is  limited  to  authorized  personnel. 
Paper  records  filed  in  folders, 
microfilm/fiche  and  computer  printouts 
are  stored  in  areas  accessible  only  by 
authorized  personnel.  Buildings  are 
protected  by  security  guards  and 
intrusion  alarm  systems.  Magnetic  tapes 
are  stored  in  a  controlled  area  within 
limited  access  facilities.  Access  to 
computer  programs  is  controlled 
through  software  applications  that 
require  validation  prior  to  use. 

RETBmOH  AND  DOPCaAL: 

Files  will  be  retained  permanently. 
They  will  be  maintained  in  the  custody 
of  the  command  center  until  all  claims 
have  been  settled  and  then  transferred 
to  the  National  Archives  and  Records 
Administration. 

SYSmt  IWMAOSIIS)  AND  AOODEIS: 

Under  Secretary  of  Defense  of 
Acquisition  and  Technology,  Assistant 
to  the  Secretary  of  Defense  (Atomic 
Energy),  3010  Defense  Pentagon, 
Washington,  DC  20301-3010. 

HomcA-noN  PMocDURc: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Director,  Department  of  Defense 
Radiation  Experiments  Command 
Center,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398,  or  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology,  Office  of  the  Assistant  to 
the  Secretary  of  Defense  (Atomic 
Energy),  3010  Defense  Pentagon. 
Washington.  DC  20310-3010. 


Individual  should  provide  full  name. 
Social  Security  Number,  or  service 
number,  and  if  known,  case  or  study 
control  number. 

WCCOWD  ACCfliS  HWXBiJOWll: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director, 
Department  of  Defense  Radiation 
Exjieriments  Command  Center,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398.  or  Under  Secretary  of  Defense, 
Office  of  the  Assistant  to  the  Secretary 
of  Defense  (Atomic  Energy),  3010 
Defense  Pentagon,  Washington,  DC 
20301-3010. 

Individuals  should  provide  full  name. 
Social  Security  Number,  or  service 
number,  and  if  known,  case  or  study 
control  numher. 

CONTESTWO  RECORD  PflOCCDURCS: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
pubUshed  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RCCORD  SOURCE  categories: 

Information  will  be  collected  directly 
from  individuals,  as  well  as  extracted 
from  historical  records  to  include 
personnel  files  and  lists,  training  files,' 
medical  records,  legal  case  files, 
radiation  and  other  hazard  exposure 
records,  occupational  and  industrial 
accident  records,  employee  insurance 
claigis,  organizational  and  institutional 
administrative  files,  and  related  sources. 
The  specific  types  of  records  used  are 
determined  by  the  nature  of  an 
individual's  exposure  to  radiation. 

EXEMPTKMt  eUaCD  FOR  THE  SYSTIM: 

None. 
WUSU20 


Personnel  Radiation  Exposure 
Records. 

■mBltOCATlOH: 

Uniformed  Services  University  of  the 
Health  Sciences,  4301  Jones  Bridge 
Road,  Bethesda,  MD  20814-4799; 

Armed  Forces  Radiobiology  Research 
Institute,  Bethesda.  MD  20889-5603; 
and 

Field  Command,  Defense  Speciah 
Weapons  Agency,  Kirtland  Air  Force 
Base,  MX  87115-5000. 

CATEOOnn  Of  MOWBUALS  covered  it  DC 


CATRWRMS  or  RECORDS  M  THE  SYSTEM: 

Name,  Social  Security  Number,  sex, 
date  of  birth,  current  arid  previous 
radiation  exposure  history,  dates  and 
places  of  employment,  records  of 
individual's  training  in  radiation  safety, 
dates  of  exposures,  citizenship, 
information  on  pregnancy,  areas  visited 
or  worked,  dates  of  arrival  and 
departure,  organization,  assigned 
department,  bioassay  information, 
grade/rank,  work  phone  and  location. 

AUTHORtTY  FOR  MAaiTENANCE  Of  THE  (TSTEK 

10  U.S.C.  2113.  Uniformed  Services 
University  of  the  Health  Sciences; 
Atomic  Energy  Act  of  1954,  42  U.S.C. 
2013,  Military  Construction  Act  of  1977 
(Pub.L.  94-367),  and  EO.  9397. 

FURPOSE(S): 

For  use  by  university  or  institute 
officials,  employees,  and  authorized 
contractors,  to  provide  doctunentation 
of  any  exposure  to  radiation  which 
might  be  experienced  by  an  individual. 

HOVTME  USES  OF  RECORDS  HAMTAINED  M  THE 
SYSTEM,  MCLUDWO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

Records  may  be  reviewed  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
as  part  of  NRC's  on-going  administration 
of  the  Materials  License,  and  by  the 
Radiation  Safety  Committee  or  the 
Radiation  Safety  Officer  and  his/her 
staff  to  review  an  individual's 
qualifications  and/or  expertise  in 
conducting  experiments  using 
radioiodine  compounds. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  USUHS 
compilation  of  systems  of  records 
notices  apply  to  this  record  system. 

MXJOES  AND  PRACnCEt  FOR  (TORMO, 

-  RCTRSVSiO,  ACCtnStO,  RETANNO,  AND 

DISPOEilO  OF  RECOWie  M  THE  SYETBt: 

(TORAOE: 

Card  files,  paper  records  in  file 
folders,  microfiche/film  and  automated 
records  on  magnetic  tapes,  disks  snd  • 
computer  products. 

RETREVAHUrY: 

Records  are  accessed  by  name,  Social 
Security  Number,  or  department 


Employees,  contractors,  or  visitors 
who  enter  a  facility  or  area  requiring  the 
wearing  of  a  radiation  dosimeter. 


Computer  equipment  and  records  are 
in  controlled  access  areas  protected  by 
guards,  intrusion  alarms,  and  coded 
locks.  Manual  rectsds  are  secured  in 
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locked  cabinets  or  vaults.  Automated 
records  are  protected  by  user 
identification  codes  and  passwords 
which  limit  access  to  the  system. 

RETENTION  AND  DOPOSAL: 

For  sttidents  or  employees,  records 
are  kept  for  75  years.  For  visitors, 
records  are  retired  after  two  years  to  a 
record  holding  area  for  75  year 
retention. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Dosimetry  Manager,  Department  of 
Envirorunental  Health  and  Occupational 
Safety,  Uniformed  Services  University 
of  the  Health  Sciences,  4301  Jones 
Bridge  Road,  Bethesda,  MD  20814-4799. 

NOTnCATiON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Dosimetry  Manager,  Department  of 
Environmental  Health  and  Occupational 
Safety,  Uniformed  Services  University 
of  the  Health  Sciences,  4301  Jones 
Bridge  Road,  Bethesda,  MD  20814-4799. 

Written  requests  should  include  full 
name.  Social  Security  Number,  address, 
and  signature  of  the  requester. 

record  access  procedures: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Dosimetry  Manager, 
Department  of  Enviroiunental  Health 
and  Occupational  Safety,  Uniformed 
Services  University  of  the  Health 
Sciences,  4301  Jones  Bridge  Road. 
Bethesda,  MD  20814-4799. 

Written  requests  should  include  full 
name.  Social  Security  Number,  address, 
and  signature  of  the  requester. 

CONTESTVia  RKORO  PROCEDURES: 

The  USUHS'  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  OSD  Admiiustretive 
Instruction  81;  32  CFR  part  315;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEOORieS: 

Information  from  individual's  and/or 
their  dosimetry  or  bioassay  records, 
previous  educational  facilities  or 
emplo3rers,  and  other  personal  medical 
or  radiation-related  records. 

ExovnoNS  cuuMD  FOR  THE  svtrai: 
None. 

IFR  Doc  96-19518  Filed  7-31-96:  8.45  am) 
BUNO  cooc  teco-o<-F 


Senior  Executive  Sanrica  Parformanca 
Review  Board 

AGENCY:  Department  of  Defense,  Office 
of  Inspector  GeneraL 
ACnON:  Notice. 

SUMMARY:  The  following  individuals 
comprise  the  standing  roster  of  the 
Office  of  the  Inspector  General, 
Department  of  £>efense  Senior  Executive 
Service  Performance  Review  Board. 

David  A.  Briniunan,  Director,  Analysis  and 

Followup,  OAIC— Auditing 
C.  Frank  Broome,  Director  for  Depsitmental 

Inquiries 
Donald  E.  Davis,  Deputy  Assistant  Inspector 

General  for  Audit  Policy  and  Oversight 
William  G.  Dupree.  Deputy  Assistant 

Inspector  General  for  Investigations 
Ttiomas  Gimble,  Director,  Readiness  and 

Operational  Support,  OAIG — AudiUng 
Paul  J.  Granetto.  Director.  Gonlract 

Management.  OAIG — Auditing 
Michael  G.  Huston,  Ehrector,  Analysis, 

Planning  and  Technical  Support,  OAIG — 

Auditing 
John  F.  Keenan,  Director,  Investigative 

Operations.  OAIG — Investigations 
Joel  L.  Leson.  Deputy  Assistant  Inspector 

General  fo '  Administration  and 

Information  Management 
Rolwret  I.  Lielwrman,  Assistant  Inspector 

General  for  Auditing 
Nicholas  T.  Lutsch.  Assistant  Inspector 

C^nral  for  Administration  and  Information 

Management 
Donald  Mancuso,  Assistant  Inspector  General 

for  Investigations 
Russell  A.  Rau.  Assistant  Inspector  General 

for  Policy  and  Oversight 
John  C.  Speedy  III,  Deputy  Assistant 

Inspector  General  for  Program  Evaluation. 

OAIG— Auditing 
David  K.  Steensma,  Deputy  Assistant 

Inspector  General  for  Auditing 
Shelton  R.  Young,  Director.  Logistics 

Support.  OAIG — Auditing 
Stephen  A.  Whitlock,  Special  Assistant  for 

Ethics  and  Internal  Programs,  OAIG — 

A&IM 

Dated:  July  25,  1996. 
Patricia  L  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  96-19510  Filed  7-31-96:  8:45  ami 
BUJM  CODE  SgOO-M-M 


Department  of  the  Air  Force 

Community  Redevelopment  Authority 
and  Avallal>le  Surplus  Buildings  and 
Land  at  Qrirtiss  Air  Force  Base, 
Located  In  Oneida  County,  NY 

SUMMARY:  This  notice  provides 
information  regarding  the  siuplus 
property  at  Griffiss  Air  Force  Base 
(AFIb),  Rome,  NY  and  information  about 
the  l(x:al  redevelopment  authority  that 
has  been  established  to  plan  the  reuse 
of  Griffiss  AFB.  The  property  is  located 


east  of  downtown  Rome.  The  property 
is  accessible  bom  the  west  via  State 
Route  46.  and  from  the  south  via  State 
Route  49. 

FOR  FUrniCn  MFORMAIXM  CONTACT:  Ms. 
Aima  Lemaire,  Site  Manager,  Air  Force 
Base  Conversion  Agency,  153  Brooks 
Road,  Griffiss  /VFB,  NY  13441-4105, 
telephone  (315)  330-2275. 
SUPPLEMENTARY  INFORMATXM: This 
siuplus  property  is  available  imder  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  and 
the  Base  Closure  Conununity 
Redevelopment  and  Assistance  Act  of 
1994. 

Notice  of  Siuplus  Property 

Pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Commimity  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
L.  103-421),  the  following  information 
regarding  the  redevelopment  authority 
and  surplus  property  at  Griffiss  AFB. 
Rome,  NY  is  published  in  the  Federal 
Register. 

Local  Redevelopment  Authority 

The  local  redevelopment  authority  for 
Griffiss  AFB,  Rome,  NY  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  the  Griffiss 
Local  Development  Corporation  (GLDC). 
The  Executive  Director  of  the  GLDC  is 
Mr.  Steven  J.  DiMeo.  All  inquiries 
should  be  addressed  to:  Mr.  Steven  J. 
DiMeo.  Executive  Director,  153  Brooks 
Road,  Rome.  NY  13441-4105,  (315) 
338-0393. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  Griffiss  AFB,  Rome,  NY 
that  are  surplus  to  the  Federal 
government. 

Land 

Approximately  1.643  acres  of  land  at 
Griffiss  AFB.  These  areas  will  be 
available  September  28.  2000. 

Buildiifgs 

Improvements  include  office, 
industrial  and  commercial  buildings, 
and  hangars  and  support  buildings 
adjacent  to  the  airfield. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Commimity 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
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homeless,  and  other  interested  parties 
located  in  the  vicinity  of  GrifBss  AFB, 
Rome,  NY  shall  submit  to  the  GLOC.  a 
notice  of  interest,  of  such  governments, 
representatives,  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned,  for  the  desired  surplus 
property.  Pursuant  to  paragraph  7(C)  of 
Section  2gos(b),  the  GIXJC  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  with  New  York  the  date  by 
which  expressions  of  interest  must  be 
submitted. 
Pasty  |.  Caniier, 

Air  Fonx  Federal  Register  Liaison  Officer. 
(FR  Doc  96-19548  Filed  7-31-96: 8:4S  ami 
■tUHQ  COOC  l*l»«1-llll 


Dapartment  of  ttw  Navy 

NoUca  To  Reopen  the  Putitlc  Comment 
Period  and  To  Announce  Public 
Hearings  tbf  the  Draft  Environmental 
Impact  Stalamant  (DBS)  for  Shock 
Taadng  the  SEA  WOLF  SutNnarine 

SUMMARY:  Per  Section  102(2Hc)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  (DoN) 
prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  a 
DEIS  evaluating  the  environmental 
effects  for  the  shock  testing  for  the 
SEAWOU  Submarine,  at  a  site  to  bo 
located  offshore  of  either  Norfolk, 
Virginia,  or  Mayport.  Florida.  DoN  is  the 
lead  agency  and  the  National  Marine 
Fisheries  Service  (NMFS)  is  a 
cooperating  agency  in  the  development 
of  the  DEIS  NMFS  is  concurrently 
evaluating  DoN's  request  for  a  Letter  of 
Authorization  for  the  Incidental  Take  of 
Marine  Mammals  in  their  regulatory 
role  under  the  Marine  Mammal 
Protection  Act. 

Notice  of  Availability  for  the  DEIS 
appeared  in  the  Federal  Register  on 
June  14, 1996.  That  Notice  stated  that 
comments  on  the  DEIS  were  due  by  July 
29, 1996.  DoN  is  reopening  the  pubUc 
comment  period  that  will  now  extend 
through  September  17, 1996.  All  written 
comments  shall  be  postmarked  no  later 
than  that  date.  This  comment  period 
coincides  with  the  NMFS  comment 
period  on  its  Proposed  Rule  for 
Incidental  Take  of  Marine  Mammals  for 
the  DoN's  proposed  shock  testing  of 
SEAWOLF. 


ADDRESSES:  The  pubUc  hearings  will  be 
jointly  hosted  by  DoN  and  NMFS.  The 
public  is  invited  t6  comment  on  the 
DEIS  and  Proposed  Rule.  The  hearings 
have  been  scheduled  as  follows:  (1) 
August  19. 1996, 10  AM  to  4  PM,  at 
Silver  Spring  Metro  Center,  Building  4, 
1st  Floor  Conference  Room,  1305  East- 
West  Highway.  Silver  Spring.  MD;  (2) 
August  20,  1996,  7  PM  to  10  PM, 
Lafayette  Winona  Middle  School,  1701 
Alsace  Avenue,  Norfolk,  VA:  and  (3) 
August  21, 1996,  7  PM  to  10  PM, 
Mayport  Middle  School,  2600  Mayport 
Road.  Atlantic  Beach.  FL. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Will  Sloger,  Code  064 WS.  Southern 
Division.  Naval  Facilities  Engineering 
Command,  P.O.  Box  190010,  North 
Charleston,  South  CaroUna  29419-9010, 
telephone  (803)  820-5797,  FAX  (803) 
820-5993. 

Dated:  26  July  1996. 
Mj^-WalBS, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  96-19549  Filed  7-31-96;  8:45  ami 
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Notloe  of  Parfoimanca  Review  Board 
Membership 

summary:  Per  5  U.S.C  4314  (c)(4l.  the 
Department  of  the  Navy  (DON) 
aimounces  the  appointment  of  members 
to  the  IX>N's  numerous  Senior 
Executive  Service  (SES)  Performance 
Review  Boards  (PRB's).  The  purposes  of 
the  PRB's  is  to  provide  fair  and 
impartial  review  of  the  aimual  SES 
performance  appraisal  prepared  by  the 
senior  executive's  immediate  and 
second  level  supervisor,  to  make 
recommendations  to  appointing  officials 
regarding  acceptance  or  modification  of 
the  performance  rating,  and  to  make 
recommendations  for  monetary 
performance  awards.  Composition  of  the 
specific  PRB's  will  be  determined  on  an 
ad  hoc  basis  hom  among  individuals 
Usted  below: 
Altwegg,  DM.  Mr. 
Anderson, ).  Bgen 
Andiiani,  CJt.  Mr. 
Angrist,  E.  Mr. 
Atkms,  J.A.  Mr. 
Bailey,  D.C.  Mr. 
Bissau,  A.  Dr. 
Blatstein,  LM.  Dr. 
Bradley,  UA.  Ms. 
Branch,  E.B.  Mr. 
Brant.  D.L.  Mr. 
Brooke.  ILK.  Mr. 
Buckley.  B.  Capt 
CaU,  R.T.  Mr. 
Cataldo,  P.R.  Mr. 
Camp,  J.R.  Mr. 
Carter,  R.L.  Mr. 


Cassidy,  W.J.  Mr. 
Chamberlin.  E.  Radm 
Christie,  D.p;  Hon. 
aark,  C.C  Ms. 
Coffey,  T.  Dr. 
CoUie,  J.D.  Mr. 
Cook,  Jj\.  Radm 
Comihons,  G.L.  Ms. 
Conran,  T.C.  Mr. 
Craine,  J.W.  Radm 
Cuddy,  J.V.  Mr. 
Czelusniak,  D.P.  Mr. 
Danzig,  R.J.  Hon. 
Dawson,  C).  Radm 
EJecorpo  J.  Dr. 
Dempsey.  J.  Ms. 
Desahne.  J.W.  Mr. 
DiUon.  B.L.  Mr. 
Dil  worth.  G.  Mr. 
Distler,  D.  Mr. 
Dixson,  H.L.  Mr. 
Doak,R.Mr. 
Doherty,  L.M.  Dr. 
Dominguez,  M.L.  Mr. 
Donalson,  E.L.  Mr. 
Douglass.  J.  Hon. 
Douglass.  T.E.  Mr. 
Draim,  R.P.  Mr. 
Duddleston,  R.J.  Mr. 
Dudley,  W.S.  Dr. 
Durham.  D.L.  Dr. 
Eaton,  W.D.  Mr. 
EUiott,  R.D.  Mr. 
Evans,  G.L  Ms. 
Felton,  R.M.  Mr. 
Fiocchi,  T.C.  Mr. 
Ford,  F.B.  Mr. 
Frick,  R.E.  Radm 
Ga&ey,  P.  Radm. 
Garvert,  W.C.  Mr. 
Geiger,  C.C.  Mr. 
Goldschmidt.J.X.  Mr. 
Gottfried,  J.M.  Ms. 
Grossman.  J.C.  Mr. 
Gnmdman.  B.  Mr.  . 
Guertin.  J.R.  Dr. 
Guida.  R.A.  Mr. 
Haaland.  S.  Mr. 
Hammes.  M.C  Mr. 
Hammond.  R.E.  Mr. 
Herman.  D.P.  Mr. 
Hancock,  W.J.  Radm 
Hannah,  B.W.  Dr. 
Hartwig,  E.  Dr. 
Hathaway,  D.L.  Mr. 
Hauenstein,  W.H.  Mr. 
Haut.  D.G.  Mr. 
Haver,  R.L.  Mr. 
Haynes.  R.S.  Mr. 
Heath.  K.S.  Ms. 
Henry.  M.G.  Mr. 
Hicks;  S.N.  Mr. 
Hildebrandt.  A.  Mr. 
Holaday.  D.A.  Mr. 
Honigman,  S.S.  Hon. 
Hood,  J.T.  Radm 
Howell,  D.S.  Ms. 
HubbeU,  P.C.  Mr. 
Huchting,  G.A.  Radm 


Johnston,  K.J.  Dr. 
Junker.  B.  Dr. 
Kandaras.  C.  Ms. 
Kaskm.  J.D.  Mr. 
KeUy.  L.J.  Mr. 
Kotzen.  P.S.  Ms. 
Krasik.  S.A.  Ms. 
Kreitzer.  L.P.  Mr. 
Kuesters. ).].  Mr. 
Langston.  M.J.  Mr. 
Larsen  Jr..  D.P.  Mr. 
Laux.  T.E.  Mr. 
Leach.  R.A.  Mr. 
Lefande.  R.  Dr.  . 
Leggieri.  S.R.  Ms. 
Lewis.  R.D.  Ms. 
Lopata.  F.A.  Mr. 
Lynch.  J.G.  Mr. 
Machin.  R.C  Mr. 
Martin,  R.J.  Mr. 
Masciarelli,  J.R.  Mr. 
Mattheis,  W.G.  Mr. 
McBumett,  G.M.  Ms. 
McEleny,  J.F.  Mr. 
McManus,  C.J.  Mr. 
McNair,  J.W.  Mr. 
McNair,  S.M.  Ms. 
Melia,  F.M.  Mr. 
Merritt.  M.M.  Mr. 
Messerole,  M.  Mr. 
Miller,  E.E.  Mr. 
Moeller,  R.L.  Radm 
Molzahn.  W.  Mr. 
Montgomery  Jr.  Mr. 
Moy,  G.W.  Dr. 
Munsell.  E.L.  Ms. 
Murphy.  P.M.  Mr. 
Mudi.  CM.  Ms. 
Mutter.  C.  Majgen 
Nanos.  G.P.  Radm 
Nedrow.  R.D.  Mr. 
Nemfakos.  C.P.  Mr. 
NickeU.  J.R.  Mr. 
Nussbaum,  D.A.  Mr: 
Olsen.  M.A.  Ms. 
O'eill.  T.J.  Mr. 
Oster,  J,W.  Majgen 
Panek.  R.L.  Mr. 
Paulk,  R.D.  Ms. 
Pennisi.  R.A.  Mr. 
Peters.  R.K.  Ms. 
Phelps.  F.A.  Mr. 
PhiUips,  G.P.  Radm 
Puie  Jr.,  R.B.  Hon. 
Porter,  D.E.  Mr. 
Powers.  B.F.  Mr. 
Rath,  B.  Dt. 
Rathjen,  R.A.  Mr. 
Renfiti,  J.G.  Mr. 
Richwine,  D.A.  Mgen 
Riegel,  K.W.  Dr. 
Robinson,  B.  Dr. 
Robinson,  P.M.  Radm 
Roderick,  B.R  Mr. 
Rostker,  B.  Hon. 
Saalfeld,  F.  Dr. 
Sanders.  W.R.  Mr. 
Sansone,  W.  Mr. 
Saul,  E.L.  Mr. 


Savitsky,  WD.  Mr. 
Schaefer,  W.J.  Mr. 
Schneider,  P.A.  Mr. 
Schultz,  R.E.  Mr. 
Schuster  Jr.  J.  Mr. 
Scott.  R.  Capt 
Chaffer.  R.L.  Mr. 
Shipway.  J.F.  Radm 
Shoup,  F.E.  Dr. 
Silva.  E.  Dr. 
Sirmalis,  J.E.  Dr. 
Somoroff,  A.R.  Dr. 
Steidle.  C.E.  Radm 
Steven,  Radm 
Stine,  J.E.  Mr. 
Storey,  R.C.  Mr. 
Strong,  B.D.  Radm 
Stussie,  W.A.  Mr. 
SulUvan,  M.P.  Radm 
Thomett,  R.  Mr. 
Tobin,  P.E.  Radm 
Thomas,  R.O.  Mr. 
Thompson,  R.H.  Mr. 
Tinston,  W.J.  Radm 
Tisone,  A.A.  Mr. 
Tompkins.  C.L.  Mr. 
Tumquist,  CJ.  Mr. 
Uhler.  D.G.  Dr. 
Verkoski.  J.E.  Mr. 
Wagner.  G.F.  A.  Radm 
Welch.  B.S.  Ms. 
Wessel.  P.R.  Mr. 
Whalen,  J.  Mr. 
Whiteway,  R.N.  Dr. 
Whitman,  E.C.  Dr. 
Whittemore,  A.L.  Ms. 
Williams,  G.P.  Mr. 
Williams.  R.D.  Radm 
Wilson,  T.  Radm 
Young.  S.D.  Ms. 
Yount.  G.R.  Radm 
Zanfag^ia.  P.E.  Mr. 
Zdankiewicz.  E.  Mr. 
amet,  E.  Dr. 
Zimmerman  Jr.  H.  Mr. 
Zometzer.  S.  Dr. 

Dated:  June  26.  1996. 
M.A.  Waters. 

LCDRJAGC,  USN,  Federal  Register  Liaison 
Officer 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review: 
comment  request. 

summary:  The  Director,  biformation 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
dates:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  3, 1996. 


AOORESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afiairs. 
Attention:  Wendy  Taylor.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FiRS)  at  1-800-877-8339 
between  8  aon.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  SecUon 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C,  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the        ^  ^ 
information  collection,  violate  State  or: 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obUgations.  The  Director  of  the 
Information  Resources  Grgup  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
^ouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  July  26, 1996. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Financial  Report  for  the 
Endowment  Challenge  Grant  Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 


40206 
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Annual  Bepoiting  and  Recordkaeping 
Hour  Burden: 

Responsas:  300. 
Buidan  Houis:  9(X>. 

Abstract:  The  finanrisl  report  lequiies 
inTestment  data  from  institutions  for  the 
purpose  of  assessing  their  progress  in 
increasing  their  endowment  Amd 
resources.  The  data  is  also  used  to 
monitor  compliance  with  regulatory 
provisions. 

IFR  Doc  9»-lSSS7  FiM  7-31-46:  8:45  «m| 


DEPARTMENT  OF  ENERQY 

EnvtrammnM.MMiagwiMnt  SH»- 
SpscMc  Advtaofy  BomSt  DspcftnMnt 
ol  EnwgyfLoa  AiMnoK  National 
Laboratofy;  Open  MaoUng 

AOBtCY:  De{>artment  of  Energy. 
ACTION:  Notice  of  open  meeting. 


T:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463. 86  Slat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Cominittee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Los  Alamos  National 
Laboratory. 

DATES:  Tuesday.  August  13. 1996:  6:30 
pm — 9:30  pm.  7:00  pm  to  7:30  pm 
(public  comment  session). 
AOOnESSeS:  Coronado  Hall,  Taoseno 
Room,120  Qvic  Plaza  Drive.  Taos,  New 
Mexico  875S7.  505-753-8970. 
FOn  FURTHER  MFOflUATION  CONTACT:  Ms. 
Ann  DuBois,  Los  Alamos  National 
Laboratory  Citizens'  Advisory  Board 
Support.  Northern  New  Mexico 
Community  College,  lOOZ  Onate  Street, 
Espanola.  NM  87352,  (800)753-8970.  or 
(505)753-8970.  or  (505)262-1800. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Advisory 
Board  is  to  make  recommendations  to 
OOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tenlaiire  Agenda 

Tuesday,  August  13,  1996 

6:30  PM    Call  to  Order  and  Welcome 

7:00  PM    Public  Comment 

7:30  PM     Old  Business 

8:30  PM    Sub-Committee  Reports 

9:30  PM    Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ms.  Broida  Karlstrum,  at  (800) 


753-8970.  Requests  must  be  received  5 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
bahion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW,  Washington,  DC  20S85  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Herman 
Le-Doux  Department  of  Energy.  Los 
Alamos  Area  Office,  528  35th  Street.  Los 
Alamos.  NM  87185-5400. 

Inued  at  Wuhiagton.  DC  on  July  24, 1996. 
BacM  M.  Saauel, 
Acting  Deputy  Advisory  Committee ' 
Management  Officer. 
(FR  Doc  96-19573  Filed  7-31-96:  8:45  am) 


Envlronmantal  Management  Sita- 
Spaettlc  Advlaory  Board,  Monticallo 
SMa;  Opan  Maadng 

AQENCV:  Department  of  Energy. 
action:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  SUt.  770)  noUce  is 
hereby  given  of  the  following  Advisory 
Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  MonticeUo 
Site. 

DATE  AND  TME:  Tuesday.  August  20. 
1996  7:00  p.m.-g:00  p.m. 
ADDRESS:  San  Juan  County  Courthouse. 
2nd  Floor  Conference  Room.  117  South 
Main,  MonticeUo,  Utah  84535. 
FOR  FURTtCR  INFORMATKM  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist, 
Department  of  Energy  Grand  Junction 
Projects  Office.  P.O.  Box  2567,  Grand 
Junction,  CO,  81502  (303)  248-7727. 

SUPPLEMENTARY  MFORMATMN: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

TentotivB  Agenda:  Update  on 
repository  liner  iiutallation  progress, 
MonticeUo  surface  and  ground  water 
discussion,  reports  from  subcommittees 
on  local  training  and  hiring,  health  and 
safety,  and  fiiture  land  use. 

Public  Participation:  The  meeting  is 
open  to  the  public  Written  statements 


may  be  filed  with  the  Committee  either 
before  or  after  the  meeting. 

Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Audny  Bsciy's  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  wiU  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  wUl 
be  provided  s  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
wiU  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
PubUc  Reading  Room,  lE-190,  Fonestal 
Building,  1000  Independence  Avenue, 
SW.  Wadiington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  hoUdays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry,  Department  of  Energy  Grand 
Junction  Projects  Office,  P.O.  Box  2567. 
Grand  Junction,  CO  81502.  or  by  calling 
her  at  (303)-24B-7727. 

Issued  at  Washington,  EX:  on  July  25, 1996. 
Rachel  Murphy  SsBuel, 
Acting  [)eputy  Advisory  Committee 
Management  Officer. 
(FR  Doc.  96-19S74  Filed  7-31-96;  8:45  ami 


Technical  Summary  Reports  for  Long- 
Tarm  Storage  of  Waapona-Uaabia 
Flaalla  Matarlals  and  for  Surplua 
Waapona-Uaable  Plutonium 
Olapoattlon 

AOSKY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
announces  the  availability  of  the 
Technical  Summary  Report  for  the 
Long-Term  Storage  of  Weapons-Usable 
Fisiiile  Materials  and  the  Technical 
Summary  Report  for  Surplus  Weapons- 
Usable  Plutonium  Disposition.  The  first 
report  stunmarizes  tlOE's  sssessment  of 
the  technical,  cost,  and  schedule  data 
for  the  reasonable  alternatives  for  the 
long-term  storage  of  weapons-usable 
fissile  materials.  The  second  report 
summarizes  DOE's  assessment  of  the 
technical,  cost,  and  schedule  data  for 
disposition  of  the  nation's  plutoniimi 
surplus  to  national  security 
requirements. 

ADDRESSES:  Requests  for  copies  of  the 
.reports  or  comments  on  the  reports 
should  be  directed  to:  the  Office  of 
Fissile  Materials  Disposition,  U.S. 
Department  of  Energy,  Post  Office  Box 
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23786,  Washington  DC  20026-3786. 
Copies  of  the  reports  can  also  be 
obtained  by  calling  (answering  machine) 
or  faxing  1-800-820-5156.  Comments 
are  requested  by  August  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  about  the 
storage  and  disposition  of  surplus  fissile 
materials  can  be  obtained  by  writing  to 
U.S.  Department  of  Energy,  ATTN:  MD- 
3, 1000  Independence  Ave.,  SW, 
Washington,  DC  20585,  or  telephoning 
(202)  586-2700.  Information  is  also 
available  on-line  at  the  Office  of  Fissile 
Materials  Disposition  Internet  site: 
"http://web.fie.com/htdoc/fed/doe/fsl/ 
pub/menu/any" 

SUPPLEMENTARY  INFORMATION:       . 

Background 

The  reasonable  alternatives  for  the 
storage  of  weapons-usable  fissile 
material  and  the  disposition  of 
plutonium  wete  determined  by  the  DOE 
and  pubUsbed  in  the  "Summary  Report 
of  the  Screening  PnxMss  (DOE/MD- 
0002),"  dated  March  29, 1995.  The 
reasonable  alternatives  for  long-term 
storage  included  upgrading  existing 
storage  facilities  or  constructing  new 
storage  facilities.  The  reasonable 
alternatives  for  PU  Disposition  included 
reactor,  immobilization  and  deep 
borehole  emplacement  technologies. 
The  environmental  impacts  of  the 
reasonable  alternatives  for  both  long- 
term  storage  and  plutonium  disposition 
were  analyzed  and  published  in  the 
"Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Materials  Draft 
Programmatic  Environmental  Impact 
Statement,"  dated  February  1996. 

Scope  of  Reports 

The  scope  of  the  long-term  storage 
report  is  limited  to  presenting  the 
technical,  cost  and  schedule  data  and 
assessment  to  support  future  decisions 
for  storage  of  weapons-usable  fissile 
materials,  including  highly  enriched 
uranitmi  and  plutonium.  'The  scope  of 
the  plutonium  disposition  report  is 
Umited  to  presenting  the  technical,  cost, 
and  schedule  data  for  plutonium 
disposition  and  assessment  to  support 
futtue  decision  making. 

DOE  Reading  Rooms 

Copies  of  the  reports  as  weU  as  other 
technical  information  are  available  at 
the  foUowing  locations: 
Headquarters  FOIA  Reading  Room,  U.S. 

Department  of  Energy,  Room  lE-190, 

Forrestal  Building,  1000 

Independence  Avenue,  S.W., 

Washington,  DC  20585 
Albuquerque  Operations  Office. 

Technical  Vocational  Institute.  525 


Buena  Vista,  SE,  Albuquerque,  NM 
87106.  Attn:  Russ  Gladstone 
(contractor).  505-224-3286.  Elva 
Barfield  (DOE).  505-845-4370 

Nevada  Operations  Office.  Department 
of  Energy,  Public  Reading  Room,  2753 
South  Highland  Drive,  P.O.  Box 
98518,  Las  Vegas.  NV  89193-8518. 
Attn:  )anet  Fogg.  702-295-1128 

Oak  Ridge  Operations  Office,  U.S. 
Department  of  Energy,  Public  Reading 
Room,  200  Administration  Road,  P.O. 
Box  2001,  Oak  Ridge.  TN  37831-8501, 
Attn:  Amy  Rothrock,  615-576-1216 

Richaldn  Operations  Office.  Washington 
State  University,  Tri-Qties  Branch 
Campus,  300  Sprout  Road,  Room  130 
West,  Richland,  WA  99352,  Attn: 
Terri  Traub,  509-376-8583 

Rocky  Flats  Office.  PubUc  Reading 
Room,  Front  Range  Commtmity 
CoUege  Library,  3645  West  112th 
Avenue,  Westminister,  CO  80030. 
Attn:  Dennis  Connor,  303-469-4435 

Savarmah  Riv^r  Operations  Office, 
Gregg-Granite  Library,  University  of 
South  Carolina-Aiken,  171  University 
Parkway,  Aiken,  SC  29801,  Attn:  Paul 
Lewis,  803-641-3320.  DOE  Contact: 
Pauline  Conner,  803-725-1408 

Los  Alamos  National  Laboratory,  U.S. 
Department  of  Energy,  c/o  Los  Alamos 
Community  Reading  Room,  1450 
Central,  Suite  101.  Los  /Uamos,  NM 
87544,  Attn:  lANL  Outreach 
Manager,  505-665-2127 

Chicago  Operations  Office.  Office  of 
Planning,  Communications  &  EEO, 
U.S.  Department  of  Energy,  9800 
South  Cass  Avenue,  Argonne.  IL 
60439,  Attn:  L.  Pitchford.  708-252- 
2013 

Amarillo  Area  Office,  U.S.  Department 
of  Energy,  Amarillo  College,  Lyim 
Library/Learning  Center,  P.O.  Box 
447,  AmariUo,  TX  79178.  Attn:  Karen 
Mcintosh.  806-371-5400 

Idaho  Operations  Office,  Idaho  Public 
Reading  Room,  1776  Science  Canter 
Drive.  Idaho  Falls,  ID  83402,  208- 
526-0271 

U.S.  DOE  Reading  Room.  Carson  County 
Library,  P.O.  Box  339,  Panhandle,  TX 
79068,  Attn:  Tom  Wahon,  806-537- 
3742,  Kerry  Campbell  (contractor), 
806-477-4381 
Issued  in  Washington.  DC,  July  26, 1996. 

Gregory  F.  Rudy. 

Acting  Director,  Office  of  Fissile  Materials 

Disposition. 
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Energy  Intoimallon  AdmlnMralion 

Agency  InfonnaUon  Collection 
ActivHiea:  Propoeed  Collection; 
Comment  Request 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  concerning  the  prop<»ed 
extension  to  Form  ElA-28,  "Financial 
Reporting  System"  (FRS)  which  is  used 
to  coUect  financial  and  other  energy- 
related  business  information. 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  30, 
1996.  If  you  anticipate  that  you  wiU  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  aUowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
AOORESSES:  Send  comments  to  Gregory 
P.  Files,  Office  of  Energy  Markets  and 
End  Use,  EI-622,  ForresUl  Building. 
U.S.  Department  of  Energy,  Washington. 
D.C.  20585,  telephone  number  (202) 
586-1347  or  FAX  (202)586-9753  or  E- 
mail  to:  gfilas@eia.doe.gov. 
FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  or  copies  of  the 
form  and  instructions  should  be 
directed  to  Gregory  P.  Files  at  the 
address  Usted  above. 

SUPPLEMENTARY  INF0RMA1XM:        ■ 

1.  Background 

U.  Current  Actions 

m.  Request  for  Comments 

L  Background 

In  order  to  fulfill  its  responsibiUties 
luider  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91), 
the  Energy  Information  Administration 
is  obUged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

The  EIA,  through  its  Form  ElA-28, 
coUects  financial  information  and  other 
meastures  of  energy-related  business 
efforts  and  results  from  major  energy 
companies.  Since  the  FRS  data  are 
collected  on  a  uniform,  segmented  basis, 
the  comparability  of  information  across 
energy  lines  of  business  is  unique  to  this 
reporting  system.  For  example, 
petroleum  activities  can  be  compared  to 
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activities  in  other  enez^  lines  of 
bniinim  or  nonenorgy  tms,  and 
domaitic  activitias  can  be  compared  to 
liaeigD  activities.  The  data  are  used  to 
evaluate  the  competitive  enviroiiment 
within  which  energy  products  are 
nippHed  and  developed  and  to  analyze 
the  nature  of  institutioaal  anangements 
as  thay  relate  to  energy  resource 
development,  supply,  and  distribution. 
Tlie  FKS  report,  entitled  Performance 
Profiles  of  Major  Energy  Producers 
(Profiles),  has  been  published  for  each 
of  the  reporting  years  1977  thiDugh 
1994.  The  Profiles  report  for  1995  will 
be  published  in  December  1996. 

The  Energy  Informatian 
.Administration,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)),  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  mimmized. 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondenls  can  be 
properly  assessed. 

n.  Current  AcUoaa 

This  is  an  extension  with  changes  to 
an  existing  collection.  The  proposed 
extension  is  to  December  31, 1999.  The 
revisions  to  the  form  will  update  the 
categories  of  refinery  output  of  motor 
gasoline  collected  on  Schedule  5242  of 
the  form.  The  form  currently  collects 
refinery  output  of  leaded  and  unleaded 
motor  gasoline.  The  categories  will  be 
changed  from  leaded  and  unleaded  to 
reformulated,  oxygenated,  and  other. 

m.  Kaqnasi  for  Cafmnenls 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  proposed  extension  and  changes. 
The  following  guidelines  are  provided 
to  assist  in  the  preparatioa  of  responses. 

Genera]  Issues 

EIA  is  interested  in  receiving 
comments  from  persons  regarding: 

A.  Whether  the  proposed  collection  of 
inibimation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agetu:y,  including  whether  the 
information  will  have  practical  utility. 
Practical  utility  is  the  actual  usefulness 
of  information  to  or  for  an  agency, 
taking  into  account  its  accuracy, 
adequacy,  reliability,  timeliness,  and  the 
agency's  ability  to  process  the 
informatian  it  collects. 


B.  What  enhancements  can  EIA  make 
to  the  quality,  utility,  and  clarity  of  the 
informatioa  to  be  collected? 

At  a  Potential  Respondent 

A.  An  the  instructions  and 
definiUont  clear  and  sufficient?  If  not, 
whidi  inttructlan*  require  clarification? 

B.  Can  data  be  submitted  in 
accordance  with  the  due  date  specified 
in  the  instructions? 

C  Public  reporting  burden  for  this 
collection  is  estimated  to  average  833 
hours  per  response.  Burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
at  discloae  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information: 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements:  (4) 
training  personnel  to  respond  to  a 
collection  of  information:  (5)  searching 
data  sources:  (6)  completing  and 
reviewing  the  collection  of  information: 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

Please  comment  on  (1)  the  accuracy  of 
our  estimate  and  (2)  how  the  agency 
could  minimize  the  burden  of  the 
collection  of  information,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

D.  What  is  the  estimated  (1)  total 
dollar  amount  annualized  for  capital 
and  start-up  costs  and  (2)  recurring 
annual  dollar  amount  of  operation  and 
maintenance  and  purchase  of  services 
costs  associated  with  this  data 
collection?  The  estimates  should  take 
into  account  the  costs  associated  with 
generating,  maintaining,  and  disclosing 
or  providing  the  information. 

E.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
methods  of  collection. 

As  a  Potential  User 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  If  so,  what  are 
their  deficiencies  and/or  strengths? 

D.  For  the  most  part,  information  is 
published  by  EIA  in  U.S.  customary 
imits,  e.g.,  cubic  feet  of  natural  gas, 
short  tons  of  coal,  and  barrels  of  oil. 
Would  you  prefer  to  see  EIA  publish 
mora  inifbimation  in  metric  units,  e.g., 


cubic  meters,  metric  tons,  and 
kilograms?  If  yes,  please  specify  what 
infonnation  (e.g.,  coal  production, 
natural  gas  cooaumption,  and  crude  oil 
imports),  the  metric  unitd)  of 
measurement  preferred,  and  in  i^ch 
EIA  publication(s)  you  would  like  to  sea 
such  information. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statulery  Aatherity:  Section  3S06(cX2KA) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  No.  104-13). 

Issued  in  Wiihinglon,  DC,  July  2t,  1996. 
JalmGrsas, 

AcUng  Dimdor,  Office  of  Statistical 
Standards,  Energy  Infonnation 
AdministTotion. 
IFR  Doc  96-19572  Filed  7-31-98:  8:45  am] 


Federal  Energy  Regulatory 
Commission 

Proposed  Information  Collection  and 
Request  for  Comments  (FERC-716) 

)uly  26. 1996. 

AQBtCV:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

summary:  hi  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(t^ib.  L.  104-13).  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  infonnation . 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  of  on  or  before  September  30, 
1996. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  infonnation  can  be 
obtained  firom  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
ED-12.4,  88a  First  Street  N.E., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  bx  at 
(202)  273-0873,  and  by  e-mail  at 
mmillei®  fere,  fed.us. 
SliPPLEMENTARY  MFORMATNN:  The 
information  collected  under  the 
requirements  of  FERC-7ie  "Good  Faith 
Request  for  Transmission  Services  and 
Re^xmse  by  Transmitting  Utility  Under 
Sections  211(a)  and  213  of  the  Federal 
Power  Act,  as  amended,  and  added  by 
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the  Energy  Policy  Act"  (OMB  No.  1902- 
0170)  (PL93-3)  is  used  by  the 
Commission  to  implement  the  Statutory 
provisions  of  the  Sections  211  and  213 
of  the  Federal  Power  Act  (EPA),  16 
U.S.C.  824).  8251  as  amended  by  the 
Energy  Policy  Act  of  1992  (Pub.  L  102- 
486)  106  Stat.  2776.  Under  Section  211, 
the  Commission  may  order  transmission 
service  if  it  finds  that  such  action  would 
be  in  the  public  interest  and  would  not 
unreasonable  impair  the  continued 
reliability  pf  systems  affected  by  the 
order.  No  order  may  be  issued  tmless 
the  applicant  has  made  a  request  for 


transmission  services  to  the  transmitting 
utility  that  would  be  the  subject  of  such 
order  at  least  60  days  prior  to  filing  the 
application  with  the  Commission. 

Section  213(a)  requires  a  response  by 
the  transmitting  utility.  Unless  the 
transmitting  utility  accommodates  the 
request  on  mutually  agreeable  terms,  it 
shall,  within  60  days  of  receipt  of  the 
request,  or  other  mutually  agreed  upon 
period,  provide  such  applicant  with  a 
detailed  written  explanation  of  the  basis 
for  the  transmitting  utility's  proposed 
rates,  charges,  terms  and  conditions  for 
such  services,  as  well  as  any  physical 


constraints  which  would  afiect  such 
service.  The  information  is  not  filed 
with  the  Commission,  however,  the 
request  and  response  may  be  analyzed 
as  part  of  a  Section  211  pnxseding.  The 
Commision  implements  these 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  2.20. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burder  for  this  collection  is  estimated 


Nuntoer  o(  f Bipondenn  annualy 
(1) 

Number  ol  responses  per 

respwvlert 

(2) 

Average  burden  hours  par 
leaponse 

(3) 

(1)x(2)>c(3)      ■ 

20 

1 

200 

4,000 

Estimated  cost  burden  to  respcmdents: 

4.000  hour8/2,087  hours  per  year  x 
$102,000  per  year  =  $195,495. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions: 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  infonnation; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements:  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (S)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  partictilar  fimction  or 
activity. 

Conunents  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  fo  the  btutlen  of 
the  proposed  collection  of  information. 


inchiding  the  validity  of  the 
methodology  and  assumptions  used:  (3) 
ways  to  enhance  the  quaUty.  utility  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 
LoisO.CashaU, 
Secretary. 

(PR  Doc.  96-19542  Filed  7-31-96:  8:45  am) 
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[Docket  No.  RP95-40e-000  and  RP95-406- 
001] 

Columbia  Gas  Transmission  Coip.; 
Notice  Of  informal  Satliement 
Conference 

]uly  26,  1996. 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
will  be  convened  on  Thursday.  August 
1, 1996  and  Friday  August  2, 1996  at 
10:00  a.m.  The  settlement  coriference 
will  be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  DC, 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  ptusuant  to  the 


Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Thomas  ].  Burgess  at  208-2058  or  David 
R.  Cain  at  208-0917. 
Ui>D.CaiUl, 
Secretary. 

IFK  Doc  96-19537  Filed  7-31-06: 6:45  am) 
MUM  oooc  sn7-«-« 

[Docket  No.  GTt«-78-000| 

Qreet  Lakes  Qas  Transmission  Limited 
Partnership;  Notice  of  Refund  Report 

July  26. 1996. 

Take  notice  that  on  July  24, 1996. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  a  Report  of  Gas  Research  Institute 
Tier  1  Reiunds  for  1995  calendar  year 
overpayments.  Great  Lakes  states  that 
the  refund  report  is  being  filed  in 
accordance  with  the  Commission's 
Order  issued  February  22, 1995  in 
Docket  No.  RP95-1 24-000  (70  FERC 
161,205). 

Great  Lakes  states  that  a  refund 
amoimt  of  $219,707  was  received  from 
GRI  on  June  28, 1996.  Great  Lakes 
further  slates  this  amount  was 
subsequently  refunded  to  eligible  firm 
transportation  customers  on  a  pro-rata 
basis.  Great  Lakes  states  that  the  report 
filed  reflects  the  GRI  refund  amounts 
allocated  to  each  eligible  firm 
transportation  customers  for  the  1995 
calendar  year. 

Great  Lakes  states  that  a  copy  of  the 
filing  is  being  served  upon  eadi  of  Great 
Lakes'  firm  customers  and  the  Public 
Service  Commissions  of  the  states  of 
Mirmesota.  Wisconsin  and  Michigan, 
and  the  Gas  Research  Institute. 
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Any  person  desinng  to  b«  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington,  IX 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  on  or  before 
August  2. 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Late  D.  Caskall, 
Secniary. 

[PR  Doc  96-19534  FilMl  7-31-96:  8:4Saml 
BLun  coec  snr-at-it 


IDodtM  No.  RPM-Jsa-OOl] 

Koch  Gateway  PipaNna  Company; 
NoticaofFUIng 

July  36.1986. 

Take  notice  that  on  July  2, 1996,  Koch 
Gateway  Pipeline  Company  (Kpcfa 
(Viteway)  submitted  for  fil^ 
supplemental  information  related  to  its 
Cash-in/Cash-out  Report  filed  on  April 
11, 19^  (Report).  This  information  is 
being  filed  pursuant  to  the 
Commission's  June  17, 1996,  Order  on 
Cash-in/Cash-out  Report.  Kocfa  Gateway 
has  included  a  luurative  to  its  Report 
and  the  workpapers  which  support  and 
clarify  the  original  filing.  This 
additional  information  addresses  the 
questions  raised  by  the  parties  and 
provides  an  additional  basis  upon 
which  the  Commission  can  conduct  a 
more  detailed  analysis  of  the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington  OC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
regulations.  All  such  protests  must  be 
filed  on  or  before  August  1, 1996. 
Protests  will  be  considered  by  the 
Commiaaioa  in  determining  acti(m  to  be 
token,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  PubUc  Reference 
Room. 


SflCTwtoiy. 

(PR  IXtc.  96-19538  Filed  7-31-96:  8:45  am) 

HUNO  oon  (nr-n-a 

[OockMNa  prae-is-o(xq 

Northam  Nllnol*  Qas  Company;  Nottea 
of  PeWlon  for  Rata  Approval 

July  26, 1996. 

Take  notice  that  on  July  15, 1996, 
Northern  Illinois  Gas  Company,  (NI- 
Cos),  filed  pursuant  to  section  284.224 
and  284.123(b)(2)  of  the  Commission's 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
the  fates  to  be  charged  by  NI-Gas  in 
providing  services  under  the  blanket 
certificate  issued  to  Nl-Cas  in  Docket 
No.  CP92-481-OO0. 

NT-Gas  proposes  (a)  to  charge  firm 
storage  customers  a  two-part  reservation 
rate,  with  a  maximum  monthly 
deliverability  charge  of  $1.0125  per 
MMBtu  and  a  maximum  monthly 
capacity  charge  of  $0.0225  per  MMBtu, 
(b)  to  charge  interruptible  storage 
customers  a  maximum  daily  rate  of 
$0.0665  per  MMBtu,  (c)  to  charge 
interruptible  transportation  customers  a 
maximum  rate  of  $0.0805  per  MMBtu, 
and  (d)  to  make  various  non-rate 
changes  in  its  Operating  Statement.  NI- 
Gas  also  will  continue  to  charge  firm 
storage  customers  a  fuel  rate,  based  on 
the  cost  of  gas. 

NI-Gas  states  that  it  is  an  intrastate 
natural  gas  distribution  utility  that 
provides  interstate  interruptible 
transportation  and  storage  services  and 
interstate  firm  storage  service  on  a  non- 
discriminatory basis,  pursuant  to 
section  284.224  of  the  Commission's 
regulations.  NI-Gas  owns  and  operates 
a  natural  gas  transmission,  imderground 
(aquifer)  storage  and  distribution  system 
network.  NI-Gas  proposes  an  e0iactive 
dateof  July  15, 1996. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  vrithin 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amoimt  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  aSord  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  penon  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with  sections 


385.211  and  385.214  of  the 
Conmiission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  August  12, 1996.  The 
petition  for  rate  approval  is  on  file  with 
the  Conunission  and  is  available  for 
public  iiupection. 
LolsD.i 


Secretary. 

IFR  Doc  96-19536  Filed  7-31-96:  8:45  ami 
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[Dockat  No.  CPM-asi-OOOl 

Southam  Natural  Gaa  Company; 
NoUea  of  Raquaat  Undar  Blankat 
Authorlzatian 

July  26,  1996. 

Take  noUce  that  on  July  22, 1996, 
Southern  Natural  Gas  Company 
(Applicant!,  PO.  Box  2563, 
Birmingham,  Alabama  35202-2563, 
Bled  in  Docket  No.  CP96-6S1-000  for 
approval  under  Sections  157.205  and 
157.212  of  the  Conmiission's 
Regulations  to  construct  and  operate,  a 
delivery  point  in  order  to  provide 
service  to  Cullman- Jefferson  Counties 
Gas  District  (Cullman-Jefferson)  under 
Applicant's  blanket  certificate  issued  in 
Docket  No.  CP82-406-O00,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  this  construction 
to  provide  transportation  service  to 
Cullman- Jefferson  at  a  new  delivery 
point.  This  new  delivery  point  will 
allow  Cullman-JeBerson  to  provide 
natural  gas  service  to  additional 
customers  on  its  distribution  system. 
Southern  propoees  to  locate  the  delivery 
point  near  Mile  Post  201.438  on  its  24- 
inch  2nd  North  Main  Line  in  Jefferson 
County,  Alabama.  The  estimated  cost  of 
the  faciUty  is  $265,700.  Applicant  states 
that  gas  will  be  delivered  to  the  new 
delivery  point  under  existing  FT  and  IT 
Service  Agreements.  The  Maximum 
Daily  Delivery  Quantity  would  be  9,000 
Mcf  per  day. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  afier  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gaa  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
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within  30  days  after  the  time  allowed 

for  fiUng  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  G^  Act. 

Lois  D.  Cashall. 

Secretary. 

IFR  Doc.  96-19532  Filed  7-31-46: 8:45  ami 

nuata  oooc  snr-ot-M 


[DoekM  No.  CPS6-8S3-000] 

Williams  Natural  Gas  Company;  Nolica 
of  Raquast  Under  Blanket 
AuthortzaUon 

July  26, 1996. 

Take  notice  that  on  July  23, 1996, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP96-653-000  a 
request  pursuant  to  Sections  157.205 
and  157.216  of  the  Conmiission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.216)  for 
authorization  to  abandon  by  reclaim 
facilities  originally  installed  for  the 
receipt  of  transportation  gas  bom 
Trinity  Pipeline,  Inc.  (Trinity)  in 
Washington  County,  Oklahoma,  under 
WNG's  blanket  certificate  issued  in 
Docket  No.  CP82-479-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  states  that  Trinity  has  agreed  to 
the  reclaim  of  the  facilities.  The  total 
reclaim  cost  is  estimated  to  be  $3,547 
with  a  salvage  value  of  $13,470. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  afier  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  vinthin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
UtaaCaslieU, 
Secretary. 

IFR  Doc  96-19533  Filed  7-31-96:  B:45  am] 
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[OockM  No.  ER96-2435-000,  •(  M.] 

J.D.  Entsfprlses,  at  al.;  Electric  Rata 
and  Cofporats  Regulation  Filings 

July  25, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  |J),  Enterprise* 

IDockat  No.  ER96-24  35-0001 

Take  notice  that  on  July  5, 1996,  J.D. 
Enterprises,  tendered  for  filing  pursuant 
to  Rule  205, 18  CFR  385.205,  a  petition 
for  waiver  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1. 

J.D.  Enterprises  intends  to  engage  in 
electric  power  and  energy  transactions 
as  marketer  and  a  broker.  In  transactions 
where  J.D.  Enterprises  sells  electric 
energy  it  proposes  to  make  such  sales  on 
rates,  terms  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party.  J.D.  Enterprises  is  not  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Conunent  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Baltimore  Gas  and  Electric  Company 

lEIockat  No.  ER96-2436-000I 

Take  notice  that  on  July  16, 1996. 
Baltimore  Gas  and  Electric  Company 
(BGE),  filed  a  Service  Agreement  dated 
June  17, 1996  virith  Phibro  Inc.  (Phibro) 
under  BGE's  FERC  Electiric  Tariff 
Original  Volume  No.  3  (Tariff).  Under 
the  tendered  Service  Agreement,  BGE 
agrees  to  provide  services  to  Phibro 
under  the  provisions  of  the  Tariff.  BGE 
requests  an  effective  date  of  June  17, 
1996  for  the  Service  Agreement.  BGE 
states  that  a  copy  of  the  filing  were 
served  upon  the  PubUc  Service 
Commission  of  Maryland. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ponland  General  Electric  Company 

(Docket  No.  ER96-2437-000I 

Take  notice  that  on  July  16, 1996, 
Portland  General  Electric  Company 
(PGE).  tendered  for  filing  under  FERC 
Electric  Tariff,  1st  Revised  Volume  No. 
2,  an  executed  Service  Agreement 
between  PGE  and  National  Gas  & 
Electiic  L.P. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30, 1993 
(Docket  No.  PL95-2-002),  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreement  to 
become  effective  July  1, 1996. 


Copies  of  this  filing  were  served  upon 
National  Gas  k  Electric  LP. 

Comment  date:  August  8. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Dull*  Power  Company 

lOockst  No.  ER96-243»-000l 

Take  notice  that  on  July  15,  1996, 
Duke  Power  Company  (Duke),  tendered 
for  filing  Schedule  MR  Transaction 
Sheeu  under  Duke's  FERC  Electric 
Tariff,  Original  Volume  No.  3  for  the 
quarter  ended  June  30, 1996. 

Comment  date:  August  8, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PnUic  Serrics  Company  of  Colorado 

(Docket  Na  ER96-2440-Oao| 

Take  notice  that  on  July  17, 1996, 
Pubhc  Service  Company  of  Colorado, 
tendered  for  filing  a  Third  Revision  to 
Exhibit  B  of  its  Contract  for 
IntercoimecUons  and  Transmission 
Service  with  Tri-State  Generation  and 
Transmission  Association,  Inc.  as 
contained  in  Public  Service's  Rate 
Schedule  FERC  No.  24,  to  change 
specified  delivery  points. 

Pubhc  Service  requests  an  effective 
date  of  June  25,  1996.  for  this  filing. 
Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  of 
New  Yoric  Inc. 

(Docket  No.  ER9e-2441-oaol 

Take  notice  that  on  July  17, 1996, 
ConsoUdated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  2,  a  facilities  agreement  with 
Central  Hudson  Gas  and  Electric 
Corporation  (CH).  The  Supplement 
provides  for  a  decrease  in  the  monthly 
carrying  charges.  Con  Edison  has 
requested  that  this  decrease  take  effect 
as  of  June  1, 1996. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  CH. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  ConsoUdated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER96-2442-000) 

Take  notice  that  on  July  17, 1996, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  123,  a  faciUties  agreement 
with  Central  Hudson  Gas  and  Electric 
Corporation  (CH).  The  Supplement 
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provides  for  a  decrease  in  tlie  monthly 
carrying  charges.  Con  Edison  has 
requested  that  this  decrease  take  eSsct 
asof)unel3,  1996. 

Con  Edison  states  that  a  copy  of  this 
SUng  has  been  served  by  mail  upon  CH. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  CouoUdated  Ediaoo  Company  of 
New  Yorfc,  lac 

IDocIut  No.  ER9e-2443-000l 

Take  notice  that  on  July  17, 1996, 
Consolidated  Edison  Company  of  New 
York  Inc.  (Con  Edison),  tendered  for 
niing  a  Supplement  to  its  Rate 
Schedule,  Can  Edison  Rate  Schedule 
FERC  No.  127,  a  facilities  agreement 
with  the  New  York  Power  Authority 
(NYPA).  The  Supplement  provides  for  a 
decrease  in  the  monthly  carrying 
charges.  Con  Edison  has  requested  that 
this  decrease  take  effect  as  of  July  1, 
1996. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Portland  General  Electric  Company 

IDockai  Na  ER9&-2444-O00I 

Take  notice  that  on  July  17. 1996. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
2,  executed  Service  Agreement  for  Grays 
Harbor  County  Public  Utility  District. 

Pursuant  to  18  CFR  3S.11  and  the 
Commission's  order  issued  July  30,  1993 
(Docket  No.  PL95-2-002).  PGE 
respectfully  requests  the  Commission 
y^     grant  a  waiver  of  the  notice 

requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreement  to 
become  effective  July  1, 1996. 

A  copy  of  this  filing  was  served  upon 
Grays  Harbor  County  PUD  as  noted  in 
the  filing  letter. 

Comment  date:  August  8. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  Corporation 

(Docksl  No.  ER96-244S-000I 

Take  notice  that  on  July  17, 1996, 
Florida  Power  Corporation,  tendered  for 
filing  a  service  agreement  providing  for 
service  to  PECO  Energy  Company, 
pursuant  to  Florida  Power's  power  sales 
tariff.  Florida  Power  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  and  allow  the  Service 
Agreement  to  become  effective  on  July 
18, 1996. 


Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PEOO  Energy  Company 
[Docket  No.  ER96-244S-00OI 

Take  notice  that  on  July  17, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  11, 1996 
with  Centnl  Hudson  Gas  &  Electric 
Corporation  (CENTRAL  HUDSON) 
under  PECO's  FERC  Electric  Tariff.  First 
Revised  Volume  No.  4  (Tariff).  The 
Service  Agreement  adds  CENTRAL 
HUDSON  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
July  11, 1996,  for  the  Service 
A^eemenL 

PEtX)  states  that  copies  of  this  filing 
have  been  supplied  to  CENTRAL 
HUDSON  and  to  the  Pennsylvania 
Public  Utihty  Commission. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PECO  Energy  Company 

IDockal  No.  ER96-2447-0a01 

Take  notice  that  on  July  17, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  11, 1996 
with  Florida  Power  Corporation 
(FLORIDA  POWER)  under  PECO's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
4  (Tariff).  The  Service  Agreement  adds 
FLORIDA  POWER  as  a  customer  under 
the  Tariff. 

PEOO  requests  an  effective  date  of 
July  11, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  l>een  supplied  to  FLORIDA 
POWER  and  to  the  Pennsylvania  Public 
Utility  Conmiission. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  VECO  Energy  Company 

(Docket  No.  ER96-2448-000] 

Take  notice  that  on  July  17, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  11, 1996 
with  Ohio  Edison  Company  (OE)  under 
PECO's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  4  (Tariff).  The 
Service  Agreement  adds  OE  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  11, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  OE  and  to  the 
Pennsylvania  Public  UtiUty 
Commission. 

Comment  dale:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  PECO  Energy  Company 
(Docket  No.  ER96-2449-000I 

Take  notice  that  on  July  17, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  10, 1996 
with  Utilities  Commission-New  Smyrna 
Beach,  Florida  (UCNSBF)  under  PECO's 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  4  (Tariff).  The  Service 
Agreement  adds  UOISBF  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  10, 1996,  for  the  Service 
A^eement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  UCNSBF  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER96-2450-a00l 

Take  notice  that  on  July  17, 1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Transmission  Service  Agreement 
between  itself  and  CNG  Power  Service 
Corporation  (CNG).  The  Transmission 
Service  Agreement  allows  CNG  to 
receive  transmission  service  under 
Wisconsin  Electric's  FERC  Electric 
Tariff.  Original  Volume  No.  5,  under 
Docket  No.  ER95-1474-000,  Rate 
Schedule  STNF. 

Wisconsin  Electric  requests  an 
effective  date  of  July  30, 1996  and 
waiver  of  the  Commission's  notice 
requirements  to  allow  for  economic 
transactions.  Copies  of  the  filing  have 
been  served  on  CNG,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER96-24S1-O0O1 

Take  notice  that  on  July  17, 1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  and  a 
Transmission  Service  Agreement 
between  itself  and  VTEC  Energy  Inc. 
(VTEC).  The  Electric  Service  Agreement 
provides  for  service  under  Wisconsin 
Electric's  Coordination  Sales  Tariff.  The 
Transmission  Service  Agreement  allows 
VTEC  to  receive  transmission  service 
under  Wisconsin  Electric's  FERC 
Electric  Tariff,  Original  Volume  No.  5, 
Rale  Schedule  STNF,  under  Docket  No. 
ER95-1474-000. 

Wisconsin  Electric  requests  an 
effisctive  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  l)een 
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served  on  VTEC,  the  PubUc  Service 
Conmiission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER9&-2452-OOOI 

Take  notice  that  on  July  17, 1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  and  a 
Transmission  Service  Agreement  * 
between  itself  and  Entergy  (Entergy). 
The  Electric  Service  Agreement 
provides  for  service  under  Wisconsin 
Electric's  Coordination  Sales  Tariff.  The 
Transmission  Service  Agreement  allows 
Entergy  to  receive  transmission  service 
under  Wisconsin  Electric's  FERC 
Electric  Tariff,  Original  Volume  No.  5, 
Rate  Schedule  STNF.  under  Docket  No. 
ER95-1474-000. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Entergy,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  August  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IB,  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER96-2453-0OOI 

Take  notice  that  on  July  17, 1996, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
the  following  Transmission  Service 
Agreement  between  NSP.  and 
Cenerprise,  Inc. 

NSP  requests  that  the  Commission 
accept  the  agreements  effective  June  17, 
1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19,  Commonwealth  Edison  Company 

(Docket  No.  ERg6-24S4-a00| 

Take  notice  that  on  July  17, 1996, 
Commonvrealth  Edison  Company 
(ComEd),  submitted  for  filing  five 
Service  Agreements,  establishing 
Atlantic  City  Electric  Co.  (Atlantic), 
dated  February  29,  1996,  GPU  Service 
Corporation  (GPU),  dated  March  6, 
1996,  PanEnergy  Power  Services,  Inc. 
(PanEnergy),  dated  May  17, 1996,  Duke 
Power  Company  (Duke),  dated  June  26, 
'  1996,  and  Delmarva  Power  and  Light 
Company  (Delmarva),  dated  June  26, 
1996,  as  customers  under  the  terms  of 


ComEd's  Power  Sales  Tariff  PS-1  (PS- 
1  Tariff).  The  Commission  has 
previously  designated  the  PS-1  Tariff  as 
FERC  Electric  Tariff,  Original  Volume 
No.  2. 

ComEd  requests  an  effective  date  of 
June  17, 1996  for  the  Service 
Agreements  between  ComEd  and 
Atlantic,  GPU  and  PanEnergy,  and  an 
effective  date  of  June  26. 1996  for  the 
Service  Agreements  between  ComEd 
and  Duke  and  Delmarva,  and 
accordingly  seeks  waiver  of  the 
Commission's  regulations.  Copies  of  this 
filing  were  served  upon  Atlantic,  GPU, 
PanEnergy,  Duke,  Delmarva  and  the 
Illinois  Commerce  Commission. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Cinergy  Services,  Inc. 

[Docket  No.  ER96-2456-000I 

Take  notice  that  on  July  18, 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincirmati 
Gas  &  Electric  Company  (CC&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  July  1,  1996  between 
Cinergy,  CGatE,  PSI  and  Vaster  Power 
Marketing,  Inc.  (Vaster). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  Vaster. 

1.  Exhibit  A — Power  Sales  by  Vaster 

2.  Exhibit  B — Power  Sales  by  Cinergy 
Cinergy  and  Vaster  have  requested  an 

effective  date  of  July  22, 1996. 

Copies  of  the  filing  were  served  on 
Vastar  Power  Marketing,  Inc.,  the  Texas 
PubUc  Utihty  Commission,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  UtiUty  Regulatory 
Commission. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cinei^gy  Services,  Inc. 

(Docket  No.  ER9e-2457-O00| 

Take  notice  that  on  July  18. 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Power  Sales 
Standard  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  PacdfiCorp. 

Cinergy  and  PacifiCorp  are  requesting 
an  effective  date  of  July  22, 1996. 

Comment  date:  August  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Cinergy  Services,  Inc. 

[Docket  No.  ER96-24S»-000| 

Take  notice  that  on  July  18, 1996, 
Cinergy  Services,  Inc.  (Chiergy), 


tendered  for  filing  a  service  agreement 
imder  Ciitetgy's  Non-Finn  Power  Sales 
Standard  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  Duke  Power 
Company. 

Cinergy  and  Duke  Power  Company 
are  requesting  an  effective  date  of  July 
22, 1996. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  MidAmerican  Energy  Company 

[Docket  No.  ER96-24S»-000] 

Take  notice  that  on  July  18, 1996, 
MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street. 
Davenport.  Iowa  52801,  filed  virith  the 
Commission  a  Firm  Transmission 
Service  Agreement  with  Coastal  Electric 
Services  Company  (Coastal)  dated  June 
27, 1996,  and  Non-Firm  Transmission 
Service  Agreement  with  Coastal  dated 
June  27, 1996,  entered  into  pursuant  to 
MidAmerican's  Point-to-Point 
Transmission  Service  Tariff,  FERC 
Electric  Tariff.  Original  Volume  No.  4. 
MidAmerican  requests  an  effective 
date  of  June  27, 1996  for  the  Agreements 
with  Coastal,  and  accordingly  seeks  a 
waiver  of  the  Conmiission 's  notice 
'requirement.  MidAmerican  has  served  a 
copy  of  this  filing  on  Coastal,  the  Iowa 
UtlUties  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission- 
Comment  dale:  August  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Illinois  Power  Company 

[Docket  No.  ER96-2460-0001 

Take  notice  that  on  July  18, 1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  TransCanada  Power 
Corporation  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service 
Agreements  in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  July  15. 1996. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  ot 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
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or  protests  should  be  filed  on  or  before 
the  comioent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actios  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pmcaediag. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Laisai 


SecrelQfy. 
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I  r»OMif  Compaiy,  at 
timi  EtocMc  R8li  and  Cofpocsto 
RCguMlon  Hllngs 

faly  26. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NoitlMiii  stales  Power  Campaiiy 

(Docket  No.  ER9&-1 358-0061 

Take  notice  that  on  July  IS,  1996, 
Northern  States  Power  Clompany 
tendered  for  filing  its  compUanca  filing 
in  the  above-referenced  docket. 

Comment  date:  August  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  United  States  Department  of 
Energy — Bonneville  Power 
Adminiatraiian 

[Docket  Nos.  EF96-201 1-000  and  EF96- 
2021-0001 

Take  notice  that  the  Bonneville  Power 
Administration  (BPA)  on  July  26, 1996, 
tendered  for  filing  proposed  rate 
adjustments  for  its  wholesale  power  and 
transmission  rates  pursuant  to  Section 
7(8)(2J  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act, 
16  U.S.C  S839e(a)(2).  BPA  seeks 
interim  approval  of  its  proposed  rates 
effective  October  1, 1996,  pursuant  to 
Commission  Regulation  300.20, 18  CFR 
300.20.  Pursuant  to  Commission 
Regulation  300.21, 18  CFR  300.21,  BPA 
eeAt  final  confirmation  of  the  proposed 
rates  for  the  periods  set  forth  in  this 
notice. 

BPA  states  that  its  wholesale  power 
and  transmission  rates  are  proposed  to 
be  modified.  BPA  further  states  that 
while  market  forces  have  prompted  BPA 
to  lower  its  wholesale  power  rates,  the 
resulting  loads  are  forecasted  to  increase 
revenues  over  the  5-year  test  period  by 
approximately  $1826  million  (excludhig 
the  residential  exchange),  which 
represents  an  increase  of  appitiximately 
20.7  percent.  BPA's  transmission  rates 


are  designed  to  increase  revenues  from 
transmission-only  business  by  $144 
million  over  the  test  period,  an  increase 
of  16  percent.  With  these  increases 
BPA's  total  test  period  revenues  from  its 
power  and  transmission  business  lines 
(excluding  the  residential  exchange) 
will  be  approximately  $11.7  billion. 

BPA  requests  approval  effective 
October  1,  1996,  through  September  30, 
2001,  for  the  following  proposed 
wholesale  power  rates:  PF-96  Priority 
Firm  Power  Rate,  NR-96  New  Resourtx 
Firm  Power  Rate,  IP-96  Industrial  Firm 
Povver  Rate,  IPG-96  Industrial  Firm 
Power  Rate,  VI-96  Variable  Industrial 
Rate,  NF-96  Nonfitm  Energy  Rate,  RP- 
96  Reserve  Power  Rate,  PS-96  Power 
Shortage  Rate,  and  the  APS-96 
Ancillary  Products  and  Services  Rate. 

In  adution,  for  those  preference 
ctistomers  taking  service  on  a  billing 
month  that  does  not  coincide  with  the 
calendar  month,  BPA  requests  extension 
of  the  PF-9S  rate  for  one  month  to 
enable  transition  from  bundled  rates  for 
priority  firm  power  to  imbundled  rates. 
Those  customers  will  be  billed  at  the 
PF-96  rates  starting  with  their  first 
billing  period  that  begins  after  October 
1. 1996.  Those  customers  will  continue 
to  be  billed  at  the  PF-96  rates  through 
the  billing  period  starting  in  Septeml»r 
2001  so,  for  those  customers  only,  BPA 
requests  approval  of  the  PF-96  rate 
throush  October  30,  2001. 

BPA  requests  approval  of  the  General 
Rate  Schedule  Provisions  (GRSPs), 
including  the  Impact  Aid  Methodology, 
associated  with  BPA's  power  rates  for 
the  period  October  1,  1996.  through 
September  30,  2001.  The  GRSPs  will 
apply  to  both  wholesale  power  rates  and 
transmission  rates. 

BPA  requests  approval  effective 
October  1. 1996,  through  September  30, 
2006,  for  the  FPS-96  Firm  Power 
Products  and  Services  Rate.  BPA  states 
that  this  approval  is  necessary  for  it  to 
compete  and  assure  cost  recovery. 

BPA  requests  approval  effective 
October  1, 1996.  through  September  30, 
2001,  for  the  following  proposed 
transmission  rate  schedules:  FPT-96.1 
Formula  Power  Transmission,  FPT-96.3 
Formula  Power  Transmission,  IR-96 
Integration  of  Resources,  NT-96 
Network  Integration  Transmission  Rate, 
NTP-96  Network  Integration 
Transmission  Rate,  PTP-96  Polnt-to- 
Point  Firm  Transmission  Rate,  RNF-96 
Reserved  Nonfirm  Transmission  Rate, 
ET-96  Energy  Transmission,  IS-96 
Southern  Intertie  Transmission,  IM-96 
Montena  Intertie  Transmission  Rate,  lE- 
96  Eastern  Intertie  Transmission,  TGT- 
965  Townsend-Garrison  Transmission, 
MT-96  Market  Transmission,  UFT-96 
Use-of-FacilitiM  Transmission.  AF-46 


Advance  Funding  Rate.  For  those 
customers  who,  as  noted  above,  will 
continue  to  be  billed  at  the  PF-96  rates 
through  the  billing  period  starting  in 
September  2001,  BPA  requests  approval 
of  the  NTP-96  rata  through  October  30. 
2001. 

Comment  date:  August  12. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Power  Clearinghauee  IGM,  Inc.. 
VTEC  Energy  Inc.,  Yankee  Energy 
Marlwting  Company,  Yankee  Energy 
Marketing  Company,  WPS  Energy 
Services.  Inc.,  North  American  Power 
Brokers,  Inc. 

(Docket  No.  ER9&-914-00S,  Dockol  No. 
ER9S-1439-003,  Docket  No.  ER95-18SS-oa3, 
Docket  No.  EK96-146-001,  Docket  No.  ER9e- 
146-002,  Docket  No.  ER96-108S-003.  Docket 
No.  ER96-1 156-001  (not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  22, 1996,  Power 
Clearinghouse,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  May  11, 1995,  order  in 
Docket  No.  ER95-914-000. 

On  July  12, 1996,  IGM,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  August  28, 1995,  order  in 
Docket  No.  ER95-1439-000. 

On  July  11, 1996.  VTEC  Energy,  toe. 
filed  certain  information  as  required  by 
the  Commission's  November  6. 1995, 
order  in  Docket  No.  ER9S-1B5S-000. 

On  July  18, 1996,  Yankee  Energy 
Marketing  Company  filed  certain- 
information  as  required  by  the 
Commission's  November  29, 1995,  order 
in  Docket  No.  ER95-146-000. 

On  July  18, 1996,  Yankee  Energy 
Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  November  29, 1995,  order 
in  Docket  No.  ER95-146-000. 

On  July  15, 1996.  WPS  Eneigy 
Services,  inc.  filed  certain  information 
as  required  by  the  Commission's  April 
16, 1996,  order  in  Docket  No.  ER9e- 
1088-000. 

On  July  22, 1906,  North  American 
Power  Brokers,  Inc.  Bled  certain 
information  as  required  by  the 
Commission's  April  16, 1996,  order  in 
Docket  No.  ER96-11S6-000. 
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4.  National  Gas  ft  Electric  LP.,  Torco 
Energy  Marketing,  Inc.  MG  Electric 
Power,  Inc.  Eclipse  Energy  Inc.,  Ashton 
Energy  Corporation.  Energy  Resource 
Marketing.  Inc.,  Gul&tream  Energy, 
IXC 

(Docket  No^  ER90-168-028,  Docket  No. 
ER92-4  29-009.  Docket  Na  ER93-«39-a03. 
Docket  No.  ER94-1 099-009.  Docket  No. 
ER94-1248-00e,  Docket  No.  ER94-15sa-(X)7. 
Docket  No.  ER94-1597-007  (not 
consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  19. 1996.  National  Gas  & 
Electric  L.P>  filed  certain  information  as 
required  by  the  Commission's  March  20, 
1990.  order  in  Docket  No.  ER90-168- 
000. 

On  July  15. 1996.  Torco  Energy 
Marketing,  toe.  filed  certain  information 
as  required  by  the  Commission's  May 
18, 1992,  order  in  Docket  No.  ER92- 
429-000. 

On  July  18, 1996,  MG  Electric  Power, 
toe.  filed  certato  information  as  required 
by  the  Commission's  October  19, 1993, 
order  in  Docket  No.  ER93-839-000. 

On  July  22, 1998,  Eclipse  Energy  toe. 
filed  certato  toformation  as  required  by 
the  Commission's  June  15, 1994,  order 
in  Docket  No.  ER94-1099-000. 

On  July  22, 1996,  Ashton  Energy 
corporation  filed  certato  information  as 
required  by  the  Commission's  August 
10, 1994,  order  in  Docket  No.  ER94- 
1246-000. 

On  July  18, 1996,  Energy  Resource 
Markettog,  toe.  filed  certato  toformation 
as  lequired  by  the  Conunission's 
September  30, 1994.  order  to  Docket  No. 
ER94-1580-000. 

On  July  19, 1996,  Gulfstream  Energy, 
LLC  filed  certato  information  as 
required  by  the  Commission's  October 
21, 1994,  order  in  Docket  No.  ER94- 
1597-000. 

5.  Texas-Ohio  Power  Marketing,  Inc., 
Petroleum  Source  &  Systems  Group, 
SouthEastem  Energy  Resoiuces.  Inc.,  J. 
Anthony  &  Associates  Ltd.,  K  Power 
Company,  KN  Marketmg,  toe 

(Docket  No.  ER94-1676-O08I.  (Docket  No. 
ER9S-266-006).  (Docket  No.  ER9S-385-a06l. 
(Docket  No.  ER9$-784-0(X)).  (Docket  No. 
ER95-792-004I.  (Docket  No.  ER95-869-0O51 
(not  consolidated] 

Take  iwtice  that  the  following 
informational  filtogs  have  been  made 
with  the  commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  to  the  Commission's  Public 
Reference  Room: 


On  July  18, 1996,  Texas-Ohio  Power 
Marketiiig,  toe.  filed  certato  information 
as  required  by  the  Commission's 
October  31, 1994,  order  to  Docket  No. 
ER94-1676-000. 

On  July  12, 1996,  Petroleum  Source  & 
Systems  Group  filed  certato  information 
as  required  by  the  Commission's 
January  18. 1995.  order  to  Docket  No. 
ER95-266-000. 

On  July  22, 1996,  SouthEastem 
Energy  Resourf:es,  toe.  filed  certato 
toformation  as  required  by  the 
Commission's  February  24, 1995,  order 
to  Docket  Na  ER95-385-000. 

On  July  19, 1996,  J.  Anthony  & 
Associates  Ltd.  filed  certain  information 
as  required  by  the  Commission's  May 

31. 1995.  order  in  Docket  No.  ER95- 
784-000. 

On  July  12. 1996.  K  Power  Company 
filed  certato  information  as  required  by 
the  Commission's  Jtme  19. 1995.  order 
to  Docket  No.  ER95-792-000. 

On  July  19. 1996.  KN  Marketing,  toe. 
filed  certain  information  as  required  by 
the  Commission's  May  26.  1995.  order 
to  Docket  No.  ER95-869-000. 

6.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER95-1474-001I 

Take  notice  that  on  July  19. 1996. 
Wisconsta  Electric  Power  Company 
tendered  for  filtog  its  compliance  filtog 
in  the  above-referenced  docket  pursuant 
to  the  COnunission's  order  of  Jime  13, 
1996  in  this  proceedtog. 

Comment  dale:  August  8, 1996,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Midwest  Energy,  Inc- 
(Docket  No.  ERg6-2 2 78-000) 

Take  notice  that  on  July  12, 1996, 
Midwest  Energy,  toe.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  August  7, 1996,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Resources,  Inc. 

(Docket  No.  ERg6-2407-0Q0) 

Take  notice  that  on  July  15, 1996, 
Western  Resources.  Inc.  on  behalf  of 
Kansas  Gas  and  Electric  COmpany 
(KC^&£).  tendered  for  filing  a  proposed 
change  to  its  Federal  Energy  Regulatory 
COnunission  Electric  Service  Schedule 
No.  182.  KC}AE  states  the  purpose  of  the 
change  is  to  serve  the  City  of  Girard 
imder  Service  Schedule  SPP,  Short- 
Term  Participation  Power  Service 
effective  July  1, 1996  through  October 

31. 1996. 

Copies  of  the  filtog  were  served  upon 
the  Qty  of  Girard  and  the  Kansas 
Corporation  COnunission. 


Comment  date:  August  7, 1996,  to 
accoftlance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  IlUnois  Power  Company 

(Docket  No.  ER96-24ei-000l 

Take  notice  that  on  July  18, 1996, 
Illtoois  Power  COmpany  (lUtoois 
Power),  500  South  27th  Street.  Decatur. 
IlUnois  62526.  tendered  for  filtog  firm 
and  non-firm  transmission  agreements 
imder  which  Southern  Company 
Services,  toe.  solely  as  agent  for 
Alabama  Power  COmpany.  Georgia 
Power  company.  Mississippi  Power 
company.  C^ulf  Power  (Ompany.  and 
Savannah  Electric  and  Power  Company. 
colle<:tively  known  as  Southern 
companies  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  July  1. 1996. 

Comment  date:  August  9.  1996,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Illinois  Power  Company 

IDocket  No.  ER96-2462-O0O1 

Take  notice  that  on  July  18, 1996. 
Illtoois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
imder  which  Pan  Energy  Power 
Services,  toe.  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
to  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  July  15. 1996. 

Comment  date:  August  9. 1996.  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power 

IDocket  No.  ER96-2483-000) 

Take  notice  that  on  July  18.  1996. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
company,  The  Potomac  Edison 
company  and  West  Peim  Power 
company  (Allegheny  Power)  filed 
Supplement  No.  12  to  add  seven  (7)  new 
Customers  to  the  Standard  C^neration 
Service  Rate  Schedule  imder  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
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■anrios  tvulable  as  of  July  1. 1996.  to 
PanEnttgjr  Power  Sen^OM,  Inc.  and  u 
of  July  17, 1996.  to  AIG  Tnding 
Corpontian,  CommaBwealth  EdiMsn 
Company,  Dayton  Power  and  Light 
Company,  Drihi  Gneigy  Servioa,  Inc., 
Niagan  Mohawk  Power  Corpontiao, 
and  Vaitar  Power  Maikatii^  Inc. 

Copiaa  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Coounissicxi  of  Ohio,  the  Pennsylvania 
Public  Utility  Ccounission,  the 
Maryland  Public  Service  Commiaalan, 
the  Virginia  State  Corporatioa 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Cowment  dale:  August  9, 1996,  in 
acoordanoe  with  Staiidard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  York  SUIa  Eledrk  A  Gas 
Cerpoialiaa 

IDocksi  Na  £806-2464-0001 

Take  notice  that  on  July  18, 1996, 
New  York  SUte  Electric  k  Gas 
Corporation  (NYSEG).  tendered  for 
filing  pursuant  to  35.12  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
35.12,  as  an  initial  rate  schedule,  an 
agreement  with  Deknarva  Power  ft  Light 
Company  (Dehnarva).  The  agreoooent 
provides  a  merhanism  pursuant  to 
which  the  parties  can  enter  into 
separately  scheduled  transmission 
under  which  NYSEG  will  sell  to 
Delmarva  and  Delmarva  wiU  purchase 
from  NYSEG  either  capacity  and  ~ 
associated  energy  or  energy  only  as  the 
parties  may  mutually  agree. 

NYSEG  requests  that  the  agreement 
become  eSiactive  on  July  19, 1996,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  I4YSEG  has  requested  waiver 
of  the  notice  requiraments  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Delmarva. 

Comment  date:  August  9. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Dartmouth  Power  Aaaodates 
Uailed  PartnanUp 

(Docket  No.  EX9e-2472-000| 

Take  notice  that  on  July  19, 1996. 
Dartmouth  Power  Associates  Limited 
Partnership,  tendered  for  filing, 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207,  proposed 
changes  in  its  FERC  Electric  Service 
Tariff  No.  1  for  sales  to  Commonwealth 
Blectiic  Company.  The  proposed 


changes  would  clarify  the  interpretation 
of  exiting  pricing  provisions,  allow 
short-term  porchasea  from  other  seUere, 
and  provide  for  additional  sales  to 
CommoD«¥ealth  Electric  Compmy 
during  system  emergency  conditians. 

thm  proposed  changes  were  agreed 
upon  in  onier  to  avoid  future  disputes 
and  misimderatandlngs  and  to  allow  the 
mutually  beneficial  transactions 
reierenoed  above  to  occur. 

Copies  of  the  filing  were  served  upon 
Commonwealth  Electric  Company  and 
the  Massachusetta  Dapertment  of  Public 
Utilities. 

Comment  date:  August  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Peftlawl  Gennral  Ei«:tric  Cotnpany 

(Dockat  No.  ER8«-247»-000| 

Take  notice  that  on  July  19, 1996. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Revision  No. 
3  to  Exhibit  0  of  the  General  Transfer 
Agreement  between  Bonneville  Power 
Administration  and  PGE  (FERC  Electric 
Service  Tariff  Volume  No.  72). 

The  BPA  and  PGE  mutually  agree  to 
levise  Exhibit  D  to  the  General  Transfer 
Agreement  to  reflect  changes  in  transfer 
charges  at  the  Canby  and  Twilight 
Points  of  Delivery. 

Copies  of  the  filing  have  been  served 
on  the  parties  included  in  the  filing 
letter. 

Pursuant  to  18  CFR  35.11,  VGE 
respectfully  requests  that  the 
Commission  grant  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
Revision  No.  3  to  Exhibit  D  of  the  GTA 
to  become  effective  as  of  August  1, 1996. 

Comment  date:  August  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Montana  Power  Company 

IDockat  No.  ER96-246S-O00I 

Take  notice  that  on  July  19, 1996,  The 
Montana  Power  Company  (Montana), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  Service 
Agreement  with  The  Utility-Trade  Corp. 
and  Duke/Louis  Dreyfus  L.L.C.  under 
FEKC  Electric  Tariff.  Second  Revised 
Volume  No.  1,  a  revised  Index  of 
PuTchasen  under  said  Tariff,  and 
Certificate  of  Concunencee  bom  The 
Utility-Trade  Corp.  and  Duke/Louis 
Dreyftis  L.L.C. 

A  copy  of  the  filing  was  served  upon 
The  Utility-Trade  Corp.  and  Duke/Louis 
Dreyfus  L.L.C 

Comment  date:  August  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 


16.  Nmikmet  UtflMae  Serrtce  CeMpmy 

IDockat  No.  ER96-247(MI001 

Take  notice  that  on  July  19, 1996, 
Northeast  UtiUttes  Service  Company 
(NUSOO),  tendered  for  filing  a  Swvice 
Agreement  with  AIG  Trading 
Corporation  (AIG)  under  the  NU  System 
Companies  System  Power  Sales/ 
Exchange  Tariff  No.  6.  On  behalf  of  AlC. 
NUSCO  has  also  filed  a  Certificate  of 
Concurrence. 

NUSOO  states  that  a  copy  of  this  filing 
has  been  mailed  to  AIG. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  sixty  (60) 
days  following  the  Commission's  receipt 
of  the  filing. 

Comment  date:  August  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  iu>tice. 

17.  UtlliCoip  United  Inc. 

(Docket  No.  ER9e-2471-a00| 

Take  notice  that  on  July  19, 1996, 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  a  Contract  dated  July 
12,  1996  (the  Contract)  between 
UtiUCorp  and  the  United  States 
Department  of  Energy,  Western  Area 
Power  Administration  (WAPA).  Under 
the  Contract,  the  WestPlains  Eneigy 
division  of  UtiliCorp  will  be 
interconnected  virith  WAPA  at  WAPA's 
Midway  Substation  in  Colorado. 

Comment  date:  August  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Jersey  CantTal  Power  t  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
ConqMny 

(Docket  No.  ERg6-246S-O0Ol 

Take  notice  that  on  July  18, 1996, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Companies),  filed  a  Service  Agreement 
between  6PU  and  PanEnergy  Power 
Services,  Inc.  (PAN)  dated  July  11, 1996. 
This  Service  Agreement  specifies  that 
PAN  has  agreed  to  the  rates,  terms  and 
conditions  of  the  GPU  Companies' 
Energy  Transmission  Service  Tariff 
accepted  by  the  Commission  on 
September  28, 1995,  in  Docket  No. 
ER95-791-000  and  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  3. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  causes  shown  and  an  eSisctive  date 
July  11, 1996,  for  the  Service 
Agreement  GPU  has  served  cwies  of 
the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on  PAN. 
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Comment  dale:  August  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  New  York  SUIe  Electric  k  Gaa 
Corporation 

(Docket  Na  ER96-2466-000I 

Take  notice  that  on  July  18, 1996, 
New  York  State  Electric  ft  Gas 
Corporation  (NYSEG),  tendered  for 
filing  tariffs  and  various  agreements 
relating  to  the  purchase  of  up  to  32  MW 
of  New  York  Power  Authority  (NYPA) 
Economic  Development  Power  (EDP)  for 
resale  to  eligible  retail  customers  in 
NYSEG's  service  territory  pursuant  to 
tariff  rates  and  terms  (the  EDPP  Tariff) 
approved  by  the  New  York  State  Public 
Service  Commission  (NYPSC).  NYSEG 
requests  that  the  Commission  disclaim 
jurisdiction  over  this  filing. 
Alternatively.  NYSEG  requests  a  waiver 
of  the  Commission's  notice 
requirements  and  the  following  effective 
dates: 


Agreementftariff 

Requested  eflective 
dale 

NYSEG's  EDPP  Tariff 

Aprill1.1994. 

EDP  Settlemeni 

Augurt 15, 1994. 

Agreement  (as  ap- 
proved by  NYPSC). 
NYSEGffJYPA  EDP 

May  27. 1994. 

Agreements,  as 
amended  (including 
EOF  Metering 
Agreement). 

Copies  of  the  filing  were  served  upon 
the  NYPSC,  NYPA,  and  MulUple 
Intervenors  (on  behalf  of  certain 
industrial  customers  served  by  NYSEG). 

Comment  date:  August  9, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Washington  Water  Power 
Company 

(Docket  No.  ER96-2467-a001 

Take  notice  that  on  July  18. 1996,  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  a 
Termination  Agreement  for  The 
Intercompany  Pool  Agreement.  WWP 
states  that  the  intention  of  said 
Termination  Agreement  is  to  terminate 
The  Intercompany  Pool  Agreement 
effective  2400  hours  on  October  31, 
1996.  Notices  of  Cancellation  and 
Certificates  of  (Concurrence  were 
submitted  for  the  filing  parties  which 
include: 

Idaho  Power  Company 
PacifiCorp 

Portland  General  Electric  Company 
Puget  Sound  Power  ft  Light  Company 
Sierra  Pacific  Power  Company 
The  Montaru  Power  Company 


The  Washington  Water  Power  Company 

Comment  dale:  August  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington  DC, 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  Cashell, 
Secretary. 

(FR  Doc.  96-19377  Filed  7-31-96:  8:45  ami 
■luwo  coec  snr-at-r 


NoUc*  of  Application  To  Grant  an 
Easement  to  Crescent  Resources,  Inc. 
To  Construct  a  Privato  Marina 

July  26,  1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  o/App/icatJon:  Application  to 
Grant  an  Easement  to  Cresent  Resources, 
Inc.  to  Construct  a  Private  Marina. 

b.  Project  Name  and  No:  Catawba- 
Wateree  Project,  FERC  Project  No.  2232- 
328. 

cDate  Filed:  June  26. 1996. 

d.  Applicant:  Duke  Power  Company. 

e.  Location:  Iredell  County,  North 
Carolina.  The  Harbour  at  Pointe 
Subdivision  on  Lake  Norman  near 
Mooresville. 

f.  Filed  pursuant  to:  Federal  Povrer 
Act,  16  U.S.C.  791(a)-«25(r). 

g.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Power  Company,  P.O.  Box 
1006  (EC12Y),  Charlotte,  NC  28201- 
1006,  (704)  382-5778. 

h.  FERC  Contact:  Brian  Romanek, 
(202)  219-3076. 

i.  Comment  Date:  August  30, 1996. 

j.  Description  of  the  filing: 
Application  to  grant  an  easement  of 
4.504  acres  of  project  land  to  Cresent 
Resources  Inc.  to  construct  a  private 
residential  marina  coiuisting  of  191 
floating  boat  slips.  The  proposed  m«rinii 
would  provide  access  to  the  reservoir 


for  residents  of  The  Harbour  at  the 
Pointe  Subdivision.  The  propoeed 
marina  facility  would  consist  of  an 
access  ramp  and  a  Qoating  slip  facility. 
The  slips  would  be  anchoied  by  using 
self-driving  piles. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  CI, 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  wiU  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  pnx:eeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

CI .  FiUng  and  Service  of  Responsive 
Doctmients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS',  "PROTEST',  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  appUcation  to  which  the 
filiiig  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  origroal  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  eech 
representative  of  the  AppUcant 
specified  in  the  particular  applicadon. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  vdthin  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.C 


SecTviOTy. 

(FR  Doc  96-19S35  Filed  7-31-96: 8:45 1 
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FEDERAL  COMMUNICATIONS 
COMMeSION 

Notica  of  Public  bitormatJon 
ColtacHons  Submlttad  to  0MB  for 
Ravlew  and  Approval 

July  28, 1096. 

smMum:  The  Federal  Communications, 
as  part  of  its  continuing  e^ort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of-lQQS. 
Public  Law  104—13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  ^all  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
infonnation  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infonnation  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  3, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADORESSESr  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications,  Room  234, 1919  M 
SL,  NW.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Tmiolhy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  SUeet,  NW., 
Washington.  DC  20503  or 

fain t©al. eop.gov. 

FOn  FURTHER  INFORMATHN  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0069. 
Title:  Application  for  Commercial 
Radio  Operator  License. 
Form  No.:  FCC  756. 


Type  of  Review:  Revision  of  an 
Existing  Collection. 

Respondents:  Individuals  and 
households. 

Number  of  Respondents:  19,000. 

Estimated  Time  Per  Response:  20 
minutes. 

Total  Annual  Burden:  6,270  hours. 

Total  Annual  Cost:  $45  per 
respondent  for  renewal  of  a  Marine 
Radio  Operator  Permit,  GMDSS  Radio 
Operator  License,  GMDSS  Radio 
Maintainer  License,  GMDSS  Radio 
Operator/  Maintainer  License,  or  a  First, 
Second  or  Third  Class  Radiotelegraph 
Operator  Certificate  Renewal.  Requests 
for  Duplicate/Replacement  require  a  fee 
of  $45. 

Needs  and  Uses:  Section  13.9  and 
13.13  of  FCC  rules  require  this 
information  collection  to  establish  the 
identity  of  persons  applying  for  radio 
operator  licenses.  The  Commission  is 
authorized  under  Section  303(1)(1)  of 
the  Communications  Act  to  issue  radio 
operator  licenses  to  qualified  persons. 
The  form  is  being  revised  to  allow  a 
purpose  of  application  block  for 
modification.  Modification  is  to  be 
checked  only  if  adding  the  Ship  Radar 
Endorsement  and/or  Six  Months  Service 
Endorsement  to  their  existing  license. 
Applic^ts  previously  applied  as 
purpose  "New"  to  add  these 
endorsements.  In  addition,  a  space  has 
been  added  for  the  applicant  to  provide 
an  Internet  address.  As  a  result  of  the 
Debt  Collection  Improvement  Act  of 
1996,  the  FCC  is  required  to  collect  the 
Taxpayer  Identification  Number.  A 
space  has  been  provided  on  the  form  for 
applicant's  Social  Security  Number. 
Tnis  form  only  filed  by  individual 
applicants  therefore,  no  reference  is 
made  to  an  Employee  Identification 
Number  (EIN). 

Federal  Communications  Commission. 
WiUiam  F.  Caton. 
Acting  Secretary. 

IFR  Doc  96-1S576  Filed  7-31-«e:  8:45  am) 
aiuMQ  cooc  sna-ai-p 


Sunahlne  Act  MaatIng;  Addltiofial  Itsm 
To  Be  Considered  at  Open  tHeetlng, 
Thursday,  August  1st 

The  Federal  Commtmications 
Conmiission  will  consider  an  additional 
item  on  the  subject  listed  below  at  the 
Open  Meeting  scheduled  for  9:30  a.m., 
Thursday,  August  1, 1996.  at  1919  M 
SU«et,  NW.,  Washington,  DC 

hem  No.,  Bureau,  Subject 

2— Common  Carriei^-Tltle: 
Implementation  of  the  L,ocal  Competition 
Provistoos  in  the  Telecommunications  Act  of 
1996  (OC  Docket  No.  96-98):  Intetconoection 


between  Local  Exchange  Carriers  and 
Commercial  Mobile  Radio  Service  Providers 
(OC  Docket  No.  95-185).  Summary:  The 
Commission  will  consider  actions  to 
implement  Sections  251  and  252  enacted  in 
the  Telecommunications  Act  of  1996:  actions 
regarding  interconnection  between  local 
exchange  carriers  and  commercial  mobile 
radio  service  providers. 

The  prompt  and  orderly  conduct  of 
Conunission  business  requires  that  less 
than  7-days  notice  be  given 
consideration  of  this  additional  item. 

Action  by  the  Commission  July  29, 
1996.  Conunissionors  Hundt,  Chairman; 
Quello,  Ness  and  Chong  voting  to 
consider  this  item. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  bom  the 
FCC's  duplicating  contractor,  - 
International  Transcription  Services, 
In&  at  (202)  857-3800.  Audio  and  Video 
Tapes  of  this  meeting  can  be  purchased 
bom  Telspan  International  at  (301)  731- 
5355.  This  meeting  can  be  viewed  over 
Oeorge  Mason  University's  "Capitol 
Connection."  For  Information  on  this 
service  call  (703)  993-3100. 

Dated:  (uly  29.  1996. 
Federal  Communications  Commission. 
William  F.  Caloa. 
Acting  Secretary. 

IFR  Doa  96-19660  Filed  7-30-96;  2:1S  pm| 
■njjHQ  cooc  tnt-01-F 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

"FEDERAL  REGISTER"  NUMBER:  96-19022. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday.  August  1, 1996. 10:00  a.m. 
Meeting  Open  to  the  Public. 
THE  FOUOWINO  tTEM  WAS  ADDED  TO  THE 
AGENDA:  Final  Audit  Report- 
Republican  Party  of  I>ade  County. 
DATE  AND  TIME:  Tuesday,  August  6, 1996 
at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C. 

STATUS:  This  Meeting  Will  Be  Qosed  to 
the  Public. 
ITEMS  TO  BE  MSCUSSED: 

Compliance  matters  pursuant  lo  2  U.S.C. 

S437g. 
Audits  conducted  pursuant  to  2  U.S.C 

S  437g.  S  43B(b),  and  Title  26,  U.S.C 
Matters  concerning  paiticipation  in  civil 

actions  or  proceedings  or  arbitration 
internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 
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DATE  AND  TME:  Thursday,  August  8, 

1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.  Washington, 

D.C.  (Ninth  Floor). 

status:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1996-30;  Robert  F.  Bauer 

on  behalf  of  the  Democratic  Senatorial 

Campaign  Committee  and  the  Democratic 

Congressional  Campaign  Committee 
Advisory  Opinion  1996-32;  Craig  Engle  on 

behalf  of  the  National  Republican 

Senatorial  Committee 
Electronic  Filing  of  Reports  By  Political 

Committees:  Draft  Ftnal  Rule  with 

Explanation  and  Justification 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone;  (202)  219-4155. 

Marjorie  W.  riwiiWM, 

Secretary  of  the  Conuniseion. 

IFR  Doc.  96-1974S  Filed  7-36-96:  3:39  pmj 

SUMO  COOC  ana-ai-M 


FEDERAL  MARITIME  COMMISSION 
NoUce  of  AgraemanKs)  niad 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  conmients 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Coirunission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  foimd  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  ptoding 
agreement 

Agreement  No.:  202-011432-006 
Title:  Pacific  Latin  America  Agreement 
Parties: 

A.P.  MoUer-Maersk  Line 

Sea-Land  Service,  Inc. 
Synopsis:  The  proposed  amendment 

expands  the  geographic  scope  of  the 

Agreement  to  include  all  ports  of 

Mexico  and  Central  America.  The 

parties  liave  requested  a  shortened 

review  period. 
Agreement  No.:  224-010806-005 
Thle:  Port  of  Portland/Stevedoring 

Services  of  America,  Inc.  Management 

Agreement 


Parties: 

Port  of  Portland  ("Port") 

Stevedoring  Services  of  America,  Inc. 
Synopsis:  The  proposed  amendment 

increases  the  crane  maintenance  fise  to 

$5,000,  clarifies  the  Port's 

responsibilities  and  specifies  the  use 

of  only  Cranes  371,  372  and  356. 

Dated:  July  26, 1996. 

By  Order  of  the  Federal  Maritime 
Commission. 
loaeph  C  Polking, 
Secretary. 

IFR  Doc.  96-19527  Filed  7-31-66:  8:45  ami 
SUMO  oooc  an^^i-M 


Ocean  Fraight  Forwarder  Ueanaa 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  hcenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C  20573. 
New  England  Logistics  Croup  Inc.,  25 
Adams  Street,  Braintree,  MA  02184, 
Officers:  Richard  T.  Sheridan,  Jr., 
President:  William  F.  Sheridan,  Vice 
President 
Korex  Transport,  Inc.,  1145  West 
Walnut  Street,  Compton,  CA  90220, 
Officer:  Han  Jong  Choi,  President 
Kota  Shipping  Corp.,  1325  NW  93  Q., 
Suite  B-108,  Miami,  FL  33172, 
Officer.  Bogdan  Koszarycz,  President 
Dated:  July  29, 1996. 
loeeph  C  Polking, 
Secretary. 

IFR  Ooc.  96-19612,  Filed  7-31-96:  S:4S  ami 
sa^Mi  cooc  sna-oi-H 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  t>y,  and 
Mergers  of  Bank  Holding  Companlaa 

The  company  listed  in  this  notice  has 
applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbaiiking  companies 


owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 
The  application  listed  below,  as  well 
as  other  related  filings  reqiursd  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  pnx^ssing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors,  interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acqiusttion  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public;  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  tmdue 
concentration  of  resources,  decreased  or 
unfair  competition,  confficts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  woidd  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
simunarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activides  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  26, 1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Century  Bancorp,  Inc., 
Thomasville,  North  Carolina:  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  votir^  shares  of 
Home  Savings,  Inc.,  SSB,  Thomasville, 
North  Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  26, 1996. 
leanifar  J.  Johnaon 
Deputy  Secretary  of  the  Board 
IFR  Doc  96-19553  Filed  7-31-96;  8:45  ami 
aauNS  0001  •>«»*i.F 
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NoUca  of  Proposele  to  Engage  In 
PermlssJt]4e  Nonbanking  Adivtties  or 
to  Acquire  Companies  That  are 
Engaged  In  Permissltile  Nonbanking 
Activiliea 

Tile  company  listed  in  tills  notice  has 
given  notice  under  section  4  of  the  Banic 
Holding  Company  Act  (12  U.S.C.  1843) 
(BHC  Act)  and  Regulation  Y,  (12 

CFR  Part  223)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  22S.2S  of  Regulation  Y  (12 
CFR  225.25J  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
t>ank  holding  coinpanies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

The  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
C3nce  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
Iwnefita  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfeir  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
bearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufBce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  tjiat  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  15, 1996. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  554BO: 

1.  NorwBSt  Corporation,  Minneapolis, 
Miimesota;  to  engage  de  novo  through 
its  subsidiary,  Norwest  Financial.  Inc., 
Des  Moines,  Iowa,  in  the  issuance  and 
sale  at  retail  of  money  orders  having  a 
bc8  value  of  not  more  than  SI  thousand 
through  its  existing  subsidiaries, 
pursuant  to  S  22S.2S(b)(12)  of  the 


Board's  Regulation  Y.  Norwest  Financial 
will  enter  into  a  contract  with  Travelers 
Express,  Inc..  Minneapolis,  Miimesota. 
Travelers  Express  would  provide 
Norwest  Financial  with  blank  money 
order  forms  and  the  equipment 
necessary  to  process  the  money  order 
sales.  Norwest  Financial  would  act  as 
the  agent  of  Travelers  Express  and  sell 
money  orders  in  exchange  for  a  flat  fee 
for  each  money  order  sold. 

Board  of  Governors  of  the  Federal  Reserve 
System.  |uly  26, 1996. 
lennifer  |.  Johnson 
Deputy  Secntary  of  the  Board 
(FR  Doc.  96-195S4  Filed  7-31-9e;  8:45  am) 
BiuMO  cooc  m»«i.r 


FEDERAL  TRADE  COMMISSION 
[File  No.  981-0053] 

Fresenlus  AG;  Fresenlus  USA,  Inc.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violation'i'of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  tilings,  the  Walnut 
Creek,  California-based  subsidiary  of 
Fresenlus  AG  to  divest  its  Lewisberry, 
Pennsylvania  hemodialysis  concentrate 
plant  to  Di-Chem,  Inc.  The  consent 
agreement  settles  antitrust  concerns 
stemming  from  Fresenlus'  proposed 
acquisition  of  National  Medical  Care, 
Inc.  (NMC)  from  W.R.  Grace  &  Co. 
Fresenlus  is  one  of  the  world's  leading 
producers  of  kidney  dialysis  equipment, 
and  NMC  is  the  largest  dialysis  services 
company  in  the  United  States.  The  draft 
complaint  alleges  that  Fresenlus' 
acquisition  of  NMC  would  produce  a 
firm  with  a  market  share  of 
approximately  45-50  percent  of  the 
hemodialysis  concentrate  market. 
DATES:  Comments  must  tie  received  on 
or  before  September  30, 1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Morse.  Federal  Trade 
Commission,  6th  and  Petmsylvanla 
Avenue.  NW.,  S-3627,  Washington.  DC 
20850.  (202)  326-2949. 

Robert  Tovsky,  Federal  Trade 
Commission,  6th  and  Pennsylvania 
Avenue,  NW,  S-3627,  Washington,  DC 
20850  (202)  326-2949. 


SUPPLEMENTARY  INFORMATKW:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Cootaining  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initialed  an 
investigation  of  the  proposed 
acquisition  by  Fresenlus  AG  of  National 
Medical  Care,  Inc.  from  W.R.  Grace  & 
Co.,  and  it  now  appearing  that  Fresenlus 
AG  and  Fresenlus  USA,  Inc.  (hereinafter 
sometimes  referred  to  as  "proposed 
respondents")  are  willing  to  enter  into 
an  agreement  containing  an  order  to 
divest  certain  assets,  and  to  cease  and 
desist  from  making  certain  acquisitions 
without  providing  advance  written 
notification  to  the  Commission,  and 
providing  for  other  relief: 

It  is  Hereby  agreed  by  and  between 
proposed  respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Fresenlus  AG 
is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  Germany  with  its  office  and 
principal  place  of  business  located  at 
Borkenberg  14, 61440  Oberursel/Ts,  Bad 
Homburg,  Germany. 

ii.  Proposed  respondent  Fresenlus 
USA,  Inc.  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  Massachusetts 
with  its  principal  place  of  business 
located  at  2637  Shadelands  Drive, 
Wahiut  Creek,  California  94598. 

ill.  Proposed  respondents  admit  all 
the  jurisdictional  facts  set  forth  in  the 
draft  of  complaint. 

iv.  Proposed  respondents  waive: 

(1)  Any  further  procedural  steps; 

(2)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(3)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(4)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 
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5.  Proposed  respondents  shall  submit, 
within  thirty  (30)  days  of  the  date  this 
agreement  is  signed  by  proposed 
respondents,  an  initial  report  signed  by 
the  proposed  respondents  setting  forth 
in  detail  the  manner  in  which  the 
proposed  respondents  will  comply  with 
Paragraph  n  of  the  order  when  and  if 
entered.  Such  report  will  not  become 
part  of  the  public  record  unless  and 
until  the  accompanying  order  is  made 
final  by  the  Commission  and  the 
required  divestiture  accomplished. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period. 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
fects  as  alleged  In  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondents,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
following  order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  %vith  respect  thereto.  When  so 
entered,  the  order  to  divest  shall  have 
the  same  fon:a  and  effect  and  may  be 
altered,  modified  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Imposed  respondents  waive 
any  right  they  may  have  to  any  other 
maimer  of  service.  The  complaint  may 


be  used  in  construing  the  term^s  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

9.  Proposed  respondenU  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondents  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  is  ordered  that,  as  used  In  this 
Order,  the  following  definitions  shall 
apply: 

A.  "Respondents"  or  "Fresenlus" 
means  Fresenlus  AC  and  Fresenlus 
USA,  Inc.,  their  directors,  officers, 
employees,  agents  and  representatives, 
their  predecessors,  successors,  and 
assigns;  their  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Fresenlus,  and  the  respective  directors, 
officers,  employees,  agents, 
representatives,  successors  and  assigns 
of  each;  their  domestic  and  foreign 
parents,  and  the  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
any  other  domestic  or  foreign  parent, 
and  the  respective  directors,  officers, 
employees,  agents,  representatives, 
successors  and  assigns  of  each. 

B.  "NMC"  means  National  Medical 
Care,  inc.,  its  directors,  officers, 
employees,  agents  and  representatives, 
its  predecessors,  successors,  and 
assigns;  its  subsidiaries,  divisions,  and 
groups  and  affiliates  controlled  by  NMC, 
and  the  respective  directors,  officers, 
employees,  agents,  representatives, 
successors  and  assigns  of  each;  its 
domestic  and  foreign  parents,  including 
W.R,  Grace  &  Co..  and  the  subsidiaries, 
divisions,  and  groups  and  affiliates 
controlled  by  any  other  domestic  or 
foreign  parent,  and  the  respective 
directors,  officers,  employees,  agents, 
representatives,  successors  and  assigns 
of  each. 

C.  "Commission"  means  the  Federal 
Trade  Commission. 

D.  "NMC  Acquisition"  means  the 
acquisition  by  Fresenlus  AG  of  NMC 
that  is  the  subject  of  an  Agreement  and 
Plan  of  Reorganization  entered  into  on 
or  about  February  4, 1996. 

E.  "Hemodialysis  Concentrate"  means 
the  acid  portion  of  the  dialysate  solution 


used  in  hemodialysis  treatment  of  End 
Stage  Renal  Disease  to  cany  waste 
materials  bma  the  patient's  blood 
during  the  treatment. 

F.  "Assets  and  Businesses"  meatu 
asseta,  properties,  businesses,  and 
goodwill,  tangible  and  intangible, 
including,  without  limitation,  the 
following: 

1.  All  plant  bdlitles,  machinery, 
fixtures,  equipment,  vehicles, 
transportation  and  storage  facilities, 
furniture,  tools,  supplies,  stores,  spare 
pans,  and  other  tangible  personal 
property; 

2.  All  customer  fists,  vendor  lilts, 
catalogs,  sales  promotion  literature, 
advertising  materials,  research 
materials,  technical  information, 
dedicated  management  Infomialion 
systems.  Information  contained  in 
management  information  systems,  rights 
to  software,  trademarks,  patents  and 
patent  rights,  inventions,  trade  secrets, 
technology,  know-how,  ongoing 
research  and  development, 
specifications,  designs,  drawings, 
processes  and  quality  control  data; 

3.  Raw  material  and  finished  product 
inventories  and  goods  in  process; 

4.  All  right,  title  and  interest  in  and 
to  real  property,  together  with 
appurtenances,  licenses,  and  permits; 

5.  All  right,  title,  and  interest  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (other  than  contracts  in 
which  Hemodialysis  Concentrate  is  sold 
as  part  of  a  package  of  products), 
suppliers,  sales  representatives, 
distributors,  agents,  personal  property 
lessors,  personal  property  lessees, 
licensors,  licensees,  consignors  and 
consignees; 

6.  All  rights  under  warranties  and 
guarantees,  express  or  implied; 

7.  All  separately  maintained,  as  well 
as  relevant  portions  of  not  separately 
maintained,  books,  records  and  files; 
and 

8.  All  items  of  prepaid  expense. 

G.  "Hemodialysis  Business  to  Be 
Divested"  means  the  Fresenlus 
Lewisberry,  Petmsylvanla  Hemodialysis 
Manufacturing  Facility,  and  any 
additional  Fresenlus  Hemodialysis 
Concentrate  Assets  and  Businesses  (as 
defined)  as  are  necessary  to  assure  the 
Viability  and  Competitiveness  of  the 
Hemodialysis  Business  to  Be  Divested 
in  the  manufacture,  marketing  or 
distribution  of  Hemodialysis 
Concentrate. 

H.  "Viability  and  Competitiveness" 
means  that  the  Hemodialysis 
Concentrate  Business  to  Be  Divested  is 
capable  of  functioning  independently 
and  competitively  in  the  Hemodialysis 
Concentrate  business  in  substantially 
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the  same  manner  achieved  by  Fresenius 
prior  to  the  divestiture. 

n 

It  is  further  ordered  that: 

A.  Respondenta  shall,  absolutely  and 
in  good  faith,  divest  the  Hemodialysis 
Business  to  Be  Divested  to  Di-Chem, 
Inc.  ("Oi-Chem"),  within  10  business 
days  of  either  (i)  the  date  this  Order  is 
made  final,  or  (ii)  the  closing  of  the 
NMC  Acquisition,  whichever  is  later, 
pursuant  to  and  in  accordance  with  the 
May  17, 1996  agreement  between 
Fresenius  USA.  Inc.  and  Di-Chem 
("Divestiture  Agreement'!.  If  the  terms 
of  such  Divestiture  Agreement  are 
changed  or  supplemented  in  any  way, 
notice  of  such  changes  or 
supplementations  must  be  provided  to 
the  Commission,  and  any  material 
changes  or  supplementations  may  be 
made  only  with  the  prior  approval  of 
the  Commission.  In  the  event  that  the 
Divestiture  Agreement  is  terminated 
through  no  fault  of  Respondents, 
Respondents  shall  divest  the 
Hemodialysis  Business  to  Be  Divested 
within  four  (4)  months  of  either  (i)  the 
date  this  Order  is  made  final,  or  (ii)  the 
closing  of  the  NMC  Acquisitioo, 
whichever  is  later,  and  Respondents 
shall  also  effect  such  additional 
arrangements  so  as  to  aasure  the 
ViabiUty  and  Competitiveness  of  the 
Hemodialysis  Business  to  Be  Divested. 
Respondents  shall  divest  the 
Hemodialysis  Business  to  Be  Divested  to 
an  acquirer  that  receives  the  prior 
approval  of  the  Commission  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission. 

The  purpose  of  the  divestiture  is  to 
enable  the  acquirer  to  compete  in  the 
manufacture  and  sale  of  Hemodialysis 
Concentrate  in  the  United  States  and  to 
remedy  the  lessening  of  competition 
resulting  from  the  NMC  Acquisition  as 
alleged  in  the  Commission's  Complaint 

B.  Pending  divestiture  of  the 
Hemodialysis  Business  to  Be  Divested, 
Respondents  shall  take  such  actions  as 
are  necessary  to  maintain  the 
marketability,  viability  and 
competitiveness  of  the  Hemodialysis 
Business  to  Be  Divested,  including,  but 
not  limited  to,  taking  necessary  steps  to 
ensure  that  the  Levrisberry  plant  is 
capable  of.  and  has  been  approved  for, 
commercial  production,  and  to  prevent 
destruction,  removal,  wasting, 
deterioration  or  impairment  of  the 
Hemodialysis  Business  to  Be  Divested, 
other  than  ordinary  wear  and  tear. 

m 

It  is  further  ordered  that: 
A.  If  Respondents  have  not  divested 
the  HemocUalysis  Business  to  Be 


Divested  within  four  (4)  months  of 
either  (i)  the  date  this  Order  becomes 
final,  or  (ii)  the  closing  of  the  NMC 
Acquisition,  whichever  is  later,  the 
Commission  may  appoint  a  trustee  to 
divest  the  Hemodialysis  Business  to  Be 
Divested  pursuant  to  Paragraph  II  of  this 
Order.  In  the  event  that  the  Commission 
or  the  Attorney  General  brings  an  action 
pursuant  to  §  5(/)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C  S  45(f),  or 
any  other  statute  enforced  by  the 
Commissiiai,  Respondents  shall  consent 
to  the  appointment  of  a  trustee  in  such 
action.  Neither  the  appointment  of  a 
trustee  nor  a  decision  not  to  appoint  a 
trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it.  including  a  court-appointed  trtistee, 
pursuant  to  §  5(/)  of  the  Federal  Trade 
Commission  Act,  or  any  other  statute 
enforced  by  the  Commission,  for  any 
failure  by  the  Respondents  to  comply 
with  this  Order.  ITie  Commission  shall 
select  the  trustee  under  this  Paragraph, 
subject  to  the  consent  of  Respondents, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions,  divestitiues, 
and  licensing,  lif  Respondents  have  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  propoaed  trustee  vnthin  ten  (10) 
days  alter  notice  by  the  staff  of  the 
Conunission  to  Respondents  of  the 
idmtity  of  any  proposed  trustee, 
Respondraits  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  m.A  of  this  Order, 
Respondents  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  Subfect  to  the  prior  approval  of  the 
Conunission  and  consistent  with  the 
provisions  of  Paragraph  n  of  this  Order, 
the  trustee  shall  have  the  exclusive 
power  and  authority  to  divest  the 
Hemodialysis  Business  to  Be  Divested. 

2.  Withm  ten  (10)  days  after  the 
appointment  of  the  trustee.  Respondents 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission,  and  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  Order. 

3.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  trust 
agreement  described  in  this  Paragraph 
in.B  is  approved  by  the  Commission  to 
accomplish  the  divestiture  of  the 


Hemodialysis  Business  to  Be  Divested, 
which  shall  be  subject  to  the  prior 
approval  of  the  Commission.  If, 
however,  at  the  end  of  this  twelve  (12) 
month  period,  the  trustee  has  submitted 
a  plan  of  divestiture  or  believes  that 
divestiture  can  be  achieved  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission,  or, 
in  iie  case  of  a  couri-appointed  trustee, 
by  the  court. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  related  to  the 
Hemodialysis  Business  to  Be  Divested 
and  to  any  other  relevant  information  as 
the  trustee  may  reasonably  request. 
Respondents  shall  develop  such 
financial  or  other  information  as  the 
trustee  may  reasonably  request  and  shall 
cooperate  with  tbe  trtistee.  Respondents 
shall  take  no  action  to  interfere  with  or 
impede  the  trustee's  accomplishment  of 
the  divestiture.  Any  delays  in 
divestiture  caused  by  Respondents  shall 
extend  the  time  for  divestiture  under 
this  Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or,  for  a  court-appointed  triistee,  by  the 
court. 

5.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  Respondents' 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  l>e  made  in  the  manner 
and  to  an  acquirer  as  set  out  in 
Paragraph  II  of  this  Order:  provided 
however,  if  the  trustee  receives  bona 
fide  offers  from  more  than  one  acquiring 
entity,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  or  entities 
selected  by  Respondents  from  among 
those  approved  bv  the  Commission. 

6.  The  trustee  snail  serve  without 
bond  or  other  security  at  the  cost  and 
expense  of  Respondents,  and  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  Respondents,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokms, 
appraisers,  and  other  representatives 
and  assistants  as  are  reasonably 
necessary  to  carry  out  the  trustee's 
duties  and  responsibilities.  The  trustee 
shall  account  for  all  monies  derived 
from  the  divestiture  and  all  expenses 
inciured.  After  approval  by  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court,  of  the 
account  of  the  trustee,  including  fees  for. 
his  or  her  services,  all  remaining  monies 
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shall  be  paid  at  the  direction  of  the 
Respondents,  and  the  trustee's  power 
shall  he  terminated.  The  trustee's 
compensaUon  shall  be  based  at  least  in 
significant  part  on  a  commission 
amngement  contingent  on  the  trustee's 
divesting  the  Hemodialysis  Business  to 
Be  Divested. 

7.  Respondents  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  cormection  with,  the  performance  of 
the  duties  of  the  trustee,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  coimection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  ^ith  by  the  trustee. 

8.  If  the  trustee  ceases  to  act  or  tails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  m.A  of  this 
Order. 

9.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accompUsh  the  divestiture  required  by 
this  Order. 

10.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Hemodialysis  Business  to 
Be  Divested. 

11.  The  trustee  shall  report  in  writing 
to  Respondents  and  the  Commission 
every  thirty  (30)  days  concerning  efforts 
to  accompli^  the  divestiture. 

rv 

It  is  further  ordered  that: 

A  Within  twenty  (ZO)  diays  after  the 
date  this  Order  becomes  final  and  every 
thirty  (30)  days  thereafter  until 
Respondents  have  fully  complied  with 
the  provisions  of  Paragraphs  II  and  UI  of 
this  Order.  Respondents  shall  submit  to 
the  Ctmunission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  they  intend  to 
comply,  are  complying,  and  have 
complied  with  this  Order.  Respondents 
shall  include  in  their  compliance 
reports,  among  other  things  that  are 
required  from  time  to  time,  a  full 
description  of  the  efforts  being  made  to 
comply  with  Paragraph  n  of  the  Order, 
including  a  description  of  all 
substantive  contacts  or  negotiations  for 
the  divestitiue  and  the  identity  of  all 
parties  contacted.  Respondents  shall 
include  in  their  compliance  reports 
copies  of  all  written  communications  to 


and  from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning 
divestiture. 


It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  bom  the  date  this  Order 
becomes  final.  Respondents  shall  cease 
and  desist  from  acquiring,  without  Prior 
Notification  to  the  Commission  (as 
defined  below),  directly  or  indirectly, 
through  subsidiaries  or  otherwise,  any 
assets  for  manufacturing  Hemodialysis 
Concentrate  or  any  Hemodialysis 
Concentrate  manufacturing  facility,  that 
have  been  employed  in  Hemodialysis 
Concentrate  manufacturing  in  the 
United  States  within  one  (1)  year  of  the 
date  of  an  offer  by  Fresenius  to  purchase 
the  assets,  or  any  interest  in  a 
Hemodialysis  (Concentrate 
manufacturing  facility  in  the  United 
States,  or  any  interest  in  any  individual, 
firm,  partnership,  corporation  or  other 
legal  or  business  entity  that  directly  or 
indirectly  owns  or  operates  a 
Hemodialysis  Concentrate 
manufactiuing  facility  in  the  United 
States.  Provided,  however,  that  this 
Paragraph  V  shall  not  be  deemed  to 
require  Prior  Notification  to  the 
Commission  for  (i)  the  construction  of 
new  facilities  by  Fresenius,  (ii)  the 
acquisition  of  new  or  used  equipment  in 
the  ordinary  course  of  business  from  a 
person  other  than  the  acquirer  of  the 
Hemodialysis  Business  to  Be  Divested, 
or  any  other  present  producer  of 
Hemodialysis  Concentrate:  or  (iii)  the 
purchase  or  lease  by  Fresenius  of  a 
facility  that  has  not  been  operated  as  a 
Hemodialysis  Concentrate 
manubcturing  facility  at  any  time 
during  the  year  immediately  prior  to  the 
pim:hase  or  lease  by  Fresenius. 

"Prior  Notification  to  the 
Commission"  required  by  Paragraph  V 
shall  be  given  on  the  Notification  and 
Report  Form  set  forth  in  the  Appendix 
to  Part  803  of  Title  16  of  the  Code  of 
Federal  Regulations,  as  amended 
(hereinafter  referred  to  as  "the 
Notification  Form"),  and  shall  be 
prepared  and  transmitted  in  accordance 
with  the  requirements  of  that  part, 
except  that  no  filing  fee  will  be  required 
for  any  such  notification,  notificatitm 
shall  be  filed  with  the  Secretary  of  the 
Commission,  notification  need  not  be 
made  to  the  United  States  Department  of 
Justice,  and  notification  la  required  only 
of  Fresenitis  and  not  of  any  other  party- 
to  the  transaction.  Fresenius  shall 
provide  the  Notification  Form  to  the 
Commission  at  least  thirty  (30)  days 
prior  to  consununating  any  such 
transaction  (hereinafter  referred  to  as 
the  "first  waiting  period").  If,  within  the 


first  waiting  period,  representatives  of 
the  Commission  make  a  written  request 
for  additioiud  information,  Fresenius 
shall  not  consummate  the  transaction 
until  twenty  (20)  days  after  substantially 
complying  with  such  request  for 
additional  information.  Early 
termination  of  the  waiting  periods  in 
this  paragraph  may  be  requested  and, 
where  appropriate,  granted  by  letter 
from  the  Bureau  of  Competition. 
Notwithstanding,  Fresenius  shall  not  be 
required  to  provide  Prior  Notification  to 
the  Commission  purauant  to  this  order 
for  a  transaction  for  which  notification 
is  required  to  be  made,  and  has  been 
made,  pursuant  to  Section  7A  of  the 
Clayton  Act.  15  U.S.C.  §  18a. 

VI 

It  is  further  ordered  that  until  the 
obligations  set  forth  in  Paragraphs  n.  HI 
and  V  are  met,  Respondents  shall  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
corporate  Respondents  such  as 
dissolution,  assignment,  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporations  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 

vn 

It  is  further  ordered  that  Respondents, 
for  the  purpose  of  determining  or 
securing  compliance  Hrith  this  Order, 
and  subject  to  any  legally  recognized 
privilege,  upon  written  request  and  on 
five  days  notice  to  Respondents,  shall 
permit  any  duly  authorized 
representative(s)  of  the  Commission: 

A  Access,  diuing  office  hours  and  in 
the  presence  of  cotmsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents  relating  to  any  mattere 
contained  in  this  Order;  and 

B.  Without  restraint  or  interference 
from  Respondents,  to  interview 
Respondents'  officera,  directora,  or 
employees,  who  may  have  counsel 
present,  regarding  such  matters. 

Analysis  To  Aid  Public  Comment  on  the 
ProviaionaUy  Accepted  Conaent  Order 

The  Federal  Trade  Conunission  ("the 
Commission")  has  accepted  for  public 
comment,  from  Fresenius  AG  and 
Fresenius  USA.  Inc.,  an  agreement 
containing  a  consent  order.  This 
agreement  has  been  placed  on  the 
public  record  for  sixty  days  for 
reception  of  comments  fr^m  interested 
persons. 
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Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  days,  the  Commissian  will 
again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  bom  the 
agreement  or  make  final  the  agreement's 
order. 

The  Commission's  investigation  of 
this  matter  concerns  the  proposed 
acquisition  by  Freseoius  of  the 
businesses  of  W.R.  Grace  ft  Co.  that 
comprise  National  Medical  Care,  Inc. 
("NMC").  The  Commission's  proposed 
complaint  alleges  that  Fresenius  and 
NMC  compete  with  each  other  in 
hemodialysis  concentrate,  a  chemical 
sohition  that  is  necessary  in 
hemodialysis  treatment  of  patients  with 
End  Stage  Renal  Disease,  or  chronic 
kidney  foilure. 

The  agreement  containing  consent 
order  would,  if  finally  accepted  by  the 
Commission,  settle  charges  that  the 
acquisition  may  substantially  lessen 
competition  in  the  production  and  sale 
of  hemodialysis  concentrate.  The 
Commission  has  reason  to  beUeve  that 
the  acquisition  agreement  violates 
Section  5  of  the  Federal  Trade 
Commission  Act  and  the  acquisition 
would  have  anticompetitive  effects  and 
would  violate  Section  7  of  the  Clayton 
Act  and  Section  S  of  the  Federal  Trade 
Commission  Act  if  consiimmated, 
unless  an  effective  remedy  eliminates 
such  anticompetitive  effects. 

The  Commission's  Complaint  alleges 
that  hemodialysis  concentrate  is  a 
necessary  product  in  hemodialysis 
treatment,  and  that  the  use  of  this 
product  would  not  be  significantly 
affected  by  a  price  increase.  The 
Complaint  further  alleges  that  imports 
of  hemodialysis  concentrate  are  small 
and,  because  of  high  shipping  costs, 
would  not  be  responsive  to  a  price 
increase  in  the  United  States.  The 
market  for  hemodialysis  concentrate  in 
the  United  States  is  highly  concentrated. 
In  addition,  the  entry  of  other  producers 
is  unlikely.  The  Commission's 
Complaint  alleges  that  the  proposed 
acquisition  would  lessen  competition  by 
eliminating  competition  between 
Fresenius  and  NMC,  and  would  make 
more  likely  coordinated  interaction 
among  the  remaining  producere  of 
hemodialysis  concentrate,  leading  to 
higher  prices.  Company  planning 
documents,  in  fact,  project  that 
"increased  consoUdation"  among 
concentrate  producers  will  lead  to 
"stabilization"  of  prices. 

The  proposed  order  accepted  for 
pubUc  comment  requires  Fresenius  to 
divest  its  Lewisberry,  Pennsylvania 
concentrate  roanubcturing  plant  to  Oi- 
Chem,  Inc.  ("Di-Chsm"J,  ^ong  with 


other  assets.  The  purpose  of  the 
proposed  divestiture  is  to  create  a  viable 
and  competitive  producer  of 
hemodialysis  concentrate  and  thereby  to 
remedy  the  lessening  of  competition 
alleged  in  the  complaint.  Di-Chem 
already  manufactures  and  markets  other 
dialysis  products.  In  addition,  Dl- 
Chem's  management  has  substantial 
experience  in  the  hemodialysis 
concentrate  business  and  in  other 
products  used  in  hemodialysis.  PubUc 
comments  regarding  all  aspects  of  the 
proposed  divestiture  to  Di-Chem  will  be 
considered  along  with  other  comments 
on  the  proposed  order. 

Under  the  terms  of  the  proposed 
order,  Fresenius  must  divest  the 
Lewisberry  plant  to  Di-  Chem  within  ten 
(10)  days  after  the  proposed  Order  is 
made  final  by  the  Commission.  If  the 
divestiture  to  Di-Chem  is  not 
accomplished,  then  Fresenius  must 
divest  the  Lewisberry  plant  within  four 
(4)  months  to  an  acquirer  that  is 
approved  by  the  Commission.  If 
Fresenius  fails  to  accompUsh  the 
divestiture,  then  the  Commission  may 
appoint  a  trustee  to  divest  the 
Lewisberry  plant,  along  with  ancillary 
assets  or  other  arrangements  that  may  be 
necessary  to  assure  that  the  I,ewisberry 
plant  is  capable  of  being  operated 
independently  and  competitively  by  its 
acquirer.  The  proposed  order  also 
requires  that  Fresenius  provide  prior 
notice  to  the  Commission  of  future 
acquisitions  of  either  assets  used  to 
manufacture  hemodialysis  concentrate 
or  companies  that  produce  hemodialysis 
concentrate. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
proposed  order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
order  or  to  modify  their  terms  in  any 
way. 

Donald  S.  Clark, 
Secmtary. 

Dissenting  Statement  of  Cammladoner 
Roscoe  B.  Starek,  ni 

In  Iha  Matter  of  Fresenius  AG,  M  aL,  File 
No.  961  0OS3. 

I  cannot  join  in  the  Commission's 
decision  to  accept  a  consent  agreement 
for  pubhc  conunent  in  this  matter.  The 
evidence  accumulated  in  the 
investigation  is  not  sufficient  to  give  rise 
to  reason  to  believe  that  tespondents' 
acquisition  of  National  Medical  Care, 
Inc  ("NMC")  from  W.R.  Grace  ft  Co.  is 
likely  to  lessen  competition 
substantially  in  a  United  States  market 
for  hemodialysis  concentrate  ("HD 
concentrate"). 


HD  concentrate  consists  of  various 
salts  (sodium  chloride,  magnesium 
chloride,  caldum  chl<nide,  and 
potassium  chloride)  and  dextrose  in 
purified  water,  with  sodium  bicarbonate 
(i.e.,  baking  soda)  added  at  a  later  stage. 
Because  this  easily  formulated  mixture 
does  not  enter  the  body  and  therefore  is 
not  a  "drug"  for  purposes  of  Food  and 
Drug  Administration  ("FDA") 
regulation,  the  FDA  applies  to  HD 
concentrate  the  somewhat  more  lenient 
regulations  applicable  to  medical 
devices.  Regulatory  delay  thus  does  not 
significantly  cons^ain  entry  by  new 
firms  or  expansion  by  incumbents. 

The  invntigation  revealed  that 
various  producere  of  HD  concentrate — 
including  Fresenius  itself— entered 
quickly  and  easily  into  the  manufacture 
of  the  product,  and  some  stated  that 
they  could  inexpensively  increase  their 
capacity  to  make  HD  concentrate  by  as 
much  as  60  percent  within  30  days, 
without  substantial  investment  or  the 
need  for  additional  FDA  approval.' 
These  indicia  of  cheap  and  simple  entry 
and  expansion  may  explain  why  the 
delivered  price  of  HD  concentrate  has 
fallen  continuously  since  the  product 
firat  became  available.^ 

Thus,  any  assessment  of  this 
acquisition's  potential  to  increase 
concentration  in  the  market  for  HO 
concentrate — and  in  turn  make  likeUer 
an  exercise  of  market  power — must  take 
into  account  several  strongly  mitigating 
factora,  including  approximately  40 
percent  current  excess  capacity,  the 
aforementioned  ability  of  manufacturera 
to  expand  capacity  speedily  and  at 
minimal  cost,  and  the  evident  abiUty  of 
customers  (hemodialysis  clinics)  to 
integrate  into  the  manufacture  of  HD 
concentrate  in  the  event  concentrate 
producere  behave  anticompetitively. 
Certain  customers  that  speculated  that 
the  acquisition  might  lead  to  higher 
prices  for  HD  concentrate  appear  to 
have  been  unaware  of  current  plans  for 
significant  entry  or  capacity  expansion 
by  firms  other  than  Fresenius  and  NMC 
Moreover,  other  customer  complaints 


'  Given  tha  conmst  between  the  time  requized  far 
eiitz7  in  the  United  States  and  that  lequired  In 
Germany,  it  is  perliaps  unsurprising  tiut  tile  latter 
nation's  BundMlcartallamt  coDciuded  that 
Fresenius'  aa]uisttioo  of  a  competitor  in  HD 
(»n[»ntTate  would  hav«  snticompetUive  eUecta. 
Entry  into  the  German  HD  concentrate  tmsineaa 
apparently  takes  three  to  five  years.  In  the  United 
Slalaa.  entry  requires  around  nine  months. 

^  It  is  difficult  to  accept  the  proposition  tlial 
"Imlost  of  the  investment  in  production  would 
liialy  be  suni  in  the  event  that  entry  were 
unsua:easful"  (proposed  complaint,  113).  The 
equipment  used  in  the  manufacture  of  HD 
concentrate  appeers  to  be  adeptable  to  altemale 
uaas.  and  indeed  there  is  evidanca  of  firms  plaiming 
to  convert  some  HD  OHxrentrete  bdlltlea  to  other 
purpoeea. 
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soom  to  have  bean  motivated  by  a  faar 
that  the  vertical  integration  of  Fresaoiua 
(a  manufacturer  of  kidney  dialysis 
products)  and  NMC  (an  operator  of 
hemodialysis  treatment  centere,  among 
its  other  businesses)  could  make  the 
merged  firm  a  stronger  competitor  in 
dialysis  treatment. 

It  is  always  tempting  to  accept  the 
"bird  in  the  hand"  represented  by  a 
consent  agreement  proffered  in  the  eariy 
stages  of  an  investigation,  such  as  the 
one  entered  into  (apparently  without 
significant  resistance}  by  Fresenius. 
Nevertheless,  when  the  evidence  on 
entry,  expansion,  and  the  absence  of 
anticompetitive  effects  is  as  clear  as  in 
this  case,  the  issuance  of  a  consent  order 
is  imwarranted. 

I  therefore  dissent. 

fPR  Doc.  96-19594  Filed  7-31-96: 8:45  am) 
aa^JNO  cooe  irac-oi-r 


[File  No.  (01-0061] 

Hale  Products,  Inc.;  Proposad  Conaant 
Agreement  WItti  Analysia  To  Aid 
Public  Comment 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Conshohocken,  Pennsylvania-based 
manufacturer  of  fire  piunps  for  fire 
trucks  from  entering  into,  continuing,  or 
enforcing  any  requirement  that  fire 
truck  manufacturers  refrain  from 
purchasing  mid-ship  mounted  fire 
pumps  bom  any  company,  or  that  they 
purchase  or  sell  only  Hale's  piunps.  The 
consent  agreement  settles  allegations 
that  Hale  and  Waterous  Company,  Inc., 
which  together  accoimt  for  90  percent  of 
the  market,  sold  their  pimips  on  an 
exclusive  basis  to  fire  truck 
manufacturers  and  that  this  arrangement 
allowed  the  two  companies  to  allocate 
the  customers  each  would  serve  and 
made  it  more  difficult  for  other  pump 
makers  to  enter  the  market. 
DATES:  Comments  must  be  received  on 
or  before  September  30, 1996. 
A0ORE8SES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington.  D.C.  ZOSSO. 
FOn  FUnTtCR  MF0MUT10N  CONTACT: 
William  Baar,  Federal  Trade 
Commission,  6th  and  Pennsylvania 
Avenue,  NW,  H-374,  Washington,  DC 
20850.  (202)  326-2932.  Mark  Whitener, 


Federal  Trade  Commission,  6th  and 
Pennsylvania  Avenue,  NW,  H-374, 
Washington,  DC  208S0.  (202)  326-2845. 
WPPLaerrARY  mfonmatkm:  Pursuant 
to  Section  6(f]  of  the  Federal  Tnde 
Commission  Act.  38  Stat.  721. 15  U.S.C 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
oonsentagreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  fiiul 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  conunents  or  views  will 
be  considered  by  the  Conunission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Tlie  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  certain  acts  and 
practices  of  Hale  Products,  Inc., 
(sometimes  referred  to  as  "Proposed 
Respondent"  or  "Hale  Products"),  and  it 
now  appearing  that  Proposed 
Respondent  is  willing  to  enter  into  an 
Agreement  containing  an  Order  to  Cease 
and  Desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Proposed  Respondent,  by  its  duly 
authorized  officers,  and  their  attorneys, 
and  coimsel  for  the  Commission  that: 

1.  Proposed  Respondent  Hale 
Products  Company,  Inc.,  is  a 
corporation  organized,  existing,  and 
doing  business  imder  and  by  virtue  of 
the  laws  of  the  Commonwealth  of 
Pennsylvania.  Its  principal  place  of 
business  is  700  Spring  Mill  Avenue, 
Conshohocken,  Pennsylvania  19248. 

2.  Proposed  Respondent  admits  all  the 
jiuisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  Respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fiict  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
vaUdity  of  the  order  entered  purauant  to 
this  agreement;  and 

(d)  Any  claim  imder  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  tmless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Conunission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 


of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
drciunstances  may  require]  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  piusuant 
to  the  provisions  of  §2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  Proposed 
Respondent.  (1)  issue  its  complaint 
corresponding  in  form  and  si^siance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desisi  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  mtxlified  or  set  aside  in 
the  same  maimer  and  within  the  same 
time  provided  by  statute  for  other 
ordere.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  Proposed  Respondent's  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  Respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  imderstanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  Respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
Respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
reqitired  to  file  one  or  mora  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
Respondent  further  imderstands  that  it 
may  be  liable  for  civil  penalties  in  the 
amoiml  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 
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Order 

/ 

It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

la)  "Respondent  Hale  Products" 
means  (1)  Hale  Products.  Inc.:  (2)  its 
predecessors,  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Hale  Products.  Inc.,  and  their  successors 
and  assigns;  (3)  all  companies  or  entities 
that  any  parent  of  Hale  Products.  Inc., 
creates  in  the  future  and  that  engage  in 
the  manufacture  or  sale  of  Mid-Ship 
Mounted  Fire  Pumps,  or  Hale's  parent  if 
it  engages  in  the  manufacture  or  sale  of 
Mid-Ship  Mounted  Fire  Pumps;  (4)  the 
respective  directors,  officers,  employees, 
agents  and  representatives  of  any  of  the 
entities  described  in  subparagraphs  (1), 
(2)  and  (3)  above. 

(b)  'Mid-Ship  Mounted  Fire  Pumps" 
are  truck  moimted  fire  piunps  that  meet 
the  National  Fire  Protection  Association 
Standard  for  Pumper  Fire  Apparatus 
known  as  "NFPA  1901." 

(c)  "Commission  "  means  the  Federal 
Trade  Commission. 

(d)"CffiM's"  are  original  equipment 
manufacturers  who  buy  and  install  Mid- 
Ship  Mounted  Fire  Pumps,  as  well  as 
many  other  components,  into  a  final  fire 
truck.  OEM's  then  sell  the  trucks  to  fire 
departments  in  the  United  States. 

H 

It  is  further  ordered  that  Respondent 
Hale  Products,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  including  franchisees  or 
Ucensees.  in  connection  with  the 
offering  for  sale  or  sale  of  any  Mid-Ship 
Mounted  Fire  Piunp  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  does 
forthwith  cease  and  desist  horn  entering 
into,  continuing,  or  enforcing  any 
condition,  agreement  or  understanding 
with  anv  OEM  that  such  OEM  will 
refrain  fix)m  the  purchase  or  sale  of  Mid- 
Ship  Mounted  Fire  Pumps  of  any 
manufacturer,  or  will  purchase  or  sell 
Mid-Ship  Mounted  Fire  Pumps  of  only 
Respondent  Hale  Products;  provided 
however,  that  nothing  in  this  Order 
shall  prohibit  any  price  differentials  that 
make  only  due  allowance  for 
differentials  in  the  cost  of  manufacture, 
sale,  or  delivery  resulting  from  the 
difiiBring  methods  or  quantities  in  which 
Mid-  Ship  Mounted  Fire  Pumps  are  sold 
or  delivered,  or  that  are  otherwise 
lawful  under  the  provisions  of  the 
Robinson-Patman  Act.  15  U.S.C  §  13. 

m 

It  is  further  ordered  that  Respondent 
Hale  Products  shall  provide  a  copy  of 


this  Order  with  the  complaint,  and  a 
copy  of  the  notice  set  out  in  Appendix 
A: 

(a)  within  thirty  (30)  days  after  the 
date  this  Orderbecomes  final,  one 
notice  to  each  OEM  to  whom  it  sold  a 
Mid-Ship  Mounted  Fire  Pump  at  any 
time  during  the  two  (2)  years  prior  to 
the  date  this  order  becomes  final;  and 

(b)  for  a  period  of  three  (3)  years  after 
the  date  this  Order  becomes  fiiul.  to 
each  OEM  not  covered  by  sub-paragraph 
(a)  above  to  whom  it  provides  a  price 
list  for  or  a  price  quotation  on  a  Mid- 
Ship  Motmted  Fire  Pump.  Such  notice 
shall  accompany  the  price  list  or  price 
quotation,  or  in  the  case  of  telephone 
quotations  shall  be  delivered  as  soon  as 
practical  after  such  quotation,  and  need 
only  be  provided  once  to  each  OEM  not 
covered  by  sub-paragraph  (a)  above. 

/V 

It  is  further  ordered  that  Respondent 
Hale  ProducU  shall  file  with  the 
Commission  within  sixty  (60)  days  after 
the  date  this  order  becomes  final,  and 
annually  on  the  anniversary  of  the  date 
this  order  becomes  final  for  each  of  the 
three  (3)  years  thereafter,  a'report,  in 
writing,  signed  by  the  Respondent, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  is 
complying  with  this  order. 

V 

It  is  fiirther  ordered  that  Respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent, 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  this  order.  Such  notification  shall  be 
at  least  thirty  (30)  days  in  cases  not 
subject  to  the  notification  provisions  of 
the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976, 15  U.S.C. 
S  18a.  and  at  least  ten  (10)  days  in  the 
case  of  transactions  subject  to  the 
notification  provisions  of  the  Hart-Scott- 
Rodino  Act 

V7 

It  is  further  ordered  that  this  order 
shall  terminate  twenty  (20)  years  hom 
the  dale  this  order  becomes  final. 

Appendix  A 

(Hale  Products'  Letterhead] 
PLEASE  READ  THIS 

Enclosed  with  this  notice  is  a  copy  of 
a  Consent  Order  agreed  to  between  the 
Federal  Trade  Commission  and  Hale 
Products,  Inc.  In  the  Order.  Hale  has 


agreed  that  it  will  not  refuse  to  sell,  or 
refuse  to  contract  to  sell,  Mid-Ship 
Mounted  Fire  Pumps  on  the  grounds 
that  an  OEM  refuses  to  sell  Hale  piunps 
exclusively.  The  Order  does  not  prohibit 
OEMs  hom  purchasing  only  Hale  Mid- 
Ship  Mounted  Fire  Pumps  if,  in  the 
OEM's  sole  discretion,  it  deems  it 
advisable.  Moreover,  Hale  retains  the 
right  to  refuse  to  sell  Mid-Ship  Mounted 
Fire  Pumps  to  any  OEM  for  lawful 
reasons.  "The  Type  of  Pump  You  Use  is 
Your  Business,  and  You  Are  Free  to 
Offer  and  Install  Competing  Pumps  as 
Alternatives  to  Hale  Pumps. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order,  subject  to  final  approval, 
from  Hale  Products,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

The  Complaint 

The  complaint  prepared  for  issuance 
along  with  the  proposed  order  alleges 
that  the  proposed  respondent  violated 
Section  5  of  the  Federal  Trade 
Commission  Act  by  maintaining 
exclusive  dealing  arrangements  with  its 
customers — manufacturers  of  municipal 
fire  trucks. 

The  complaint  alleges  that  respondent 
Hale  Products  and  Waterous  Company 
are  the  two  largest  manufacturers  of 
mid-ship  mounted  fire  pumps  ("fire 
pumps")  sold  in  the  United  States. 
Together,  respondent  Hale  Products  and 
Waterous  account  for  close  to  or  more 
than  ninety  (90)  percent  of  the  fire 
pump  market  in  the  United  States. 
Except  to  the  extent  that  competition 
has  been  restrained  as  alleged  in  the 
complaint,  respondent  Hale  Products 
and  Waterous  have  been  and  are  now  in 
competition  among  themselves  and  with 
other  fire  pump  manufacturers  in  the 
United  States. 

The  complaint  alleges  that,  for  over 
fifty  (50)  years  and  until  approximately 
1991 ,  both  respondent  Hale  Products 
and  Waterous  maintained  exclusive 
dealing  arrangements.  Each  sold  fire 
pumps  to  its  customers  on  the  condition 
or  understanding  that  such  customers 
would  deal  in  its  pumps  exclusively,  or 
that  such  customers  would  refrain  from 
buying  and  selling  pumps  made  by  the 


other.  The  complaint,  and  a  companion 
complaint  against  Waterous,  further 
allege  that  both  companies  believed  that 
continued  exclusive  dealing  by  the  two 
companies  would  tend  to  exclude 
competitors  from  the  market,  and  that 
continued  exclusive  dealing,  if 
maintained  by  both  companies,  would 
tend  to  reduce  competition  between 
them  over  price  and  over  non-price 
terms,  such  as  quahty  differences  and 
delivery  times.  Consequently,  both 
continued  to  maintain  and  to  enforce 
exclusive  dealing  poUcies. 

The  complaint  alleges  that,  under 
these  circumstances,  respondent's 
exclusive  dealing  agreements  violated 
Section  5  of  the  Federal  Trade 
Commission  Act.  Specifically,  the 
complaint  alleges  that  exclusive  dealing 
substantially  reduced  competition  in  the 
sale  and  marketing  of  fire  pumps  by 
facilitating  an  allocation  of  customers 
between  respondent  Hale  and  Waterous, 
and  by  excluding  or  tending  to  exclude 
other  actual  or  potential  manufacturers 
of  fire  pumps  from  the  market. 
Facilitating  coordinated  interaction,  and 
raising  entry  barrien  that  exclude 
competition,  are  two  ways  that 
exclusive  dealing  restraints  can  be 
anticompetitive.  See  Beltone  Electronics 
Corp.,  100  F.T.C.  68,  207  (1982). 

The  Proposed  Consent  Order 

The  proposed  consent  order  would 
prohibit  respondent  Hale  Products  from 
entering  into,  continuing,  or  enforcing 
any  condition,  agreement,  or 
imderstanding  with  any  fire  truck 
manufacturer  that  such  manufacturer 
will  refrain  from  the  purchase  or  sale  of 
any  other  manufacturer's  fire  pumps. 
The  proposed  order,  however,  would 
allow  certain  lawful  discounts  such  as 
volume  discounts  that  do  not  nm  afoul 
of  the  provisions  of  the  Robinson- 
Patman  Act. 

The  proposed  consent  order  would 
also  require  respondent  Hale  Products 
to  notify  its  customers  of  the  terms  of 
the  order.  Specifically,  the  proposed 
consent  would  require  respondent  Hale 
Products  to  send  a  copy  of  the  order  to 
each  fire  truck  manufacturer  it  sold  a 
pump  to  during  the  two  (2)  years  prior 
to  the  entry  of  the  order;  for  three  (3) 
years  after  the  order  is  entered, 
respondent  Hale  Products  must  send  a 
copy  of  the  order  to  each  new  customer 
to  whom  it  provides  a  price  Ust  or  a 
price  quotation.  The  order  would  also 
require  notification  to  such  customers 
that  respondent  will  not  restrict  the 
brand  of  pumps  they  may  use. 

The  proposed  consent  order  would 
also  require  respondent  Hale  Products 
to  file  with  the  Commission  compliance 
reports  setting  forth  the  maimer  in 


which  it  has  compUed  and  is  complying 
with  the  terms  of  the  order.  Such  reports 
are  due  within  sixty  (60)  days  after  the 
order  becomes  final,  and  for  three  (3) 
years  aimually  on  the  anniversary  of  the 
date  the  order  becomes  final. 
Respondent  Hale  Products  must  also 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  the  corporate  respondent,  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation.  In  cases  subject 
to  the  provisions  of  the  Hart-Scott- 
Rodino  Act.  however,  such  prior 
notification  may  be  made  at  least  ten 
(10)  days  prior  to  the  proposed  change. 
Finally,  the  proposed  consent  provides 
that  the  order  will  terminate 
automatically  twenty  (20)  years  after  the 
date  it  becomes  final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  dailL. 
Secretary. 

Separate  Statement  of  ClMiniMn 
Pitobky,  and  Commisaioners  Vaniey 
and  Steiger 

In  the  Matter  of  Waterous  Company.  Inc./ 
Hale  Products.  Inc.  File  No.  901-0061. 

We  write  separately  to  respond  to 
some  of  the  concerns  raised  in 
Commissioner  Starek's  dissent 

First,  we  cannot  concur  with 
Commissioner  Starek's  suggestion  that, 
for  customer  allocation  of  a  component 
product  to  work,  the  participants  must 
be  able  to  allocate  the  ultimate 
customers  of  the  finished  product  (p.l). 
There  will  be  situations  where 
downstream  competition  will 
undermine  a  customer  allocation 
scheme  of  a  component  of  a  final  good. 
For  example,  that  might  be  the  case 
where  the  component  is  a  significant 
part  of  the  cost  of  the  final  product,  or 
where  the  ultimate  consumers  have  a 
much  stronger  preference  for  the 
component  than  the  ultimate  good. 

None  of  those  conditions  was  present 
in  this  case.  Fire  truck  buyers  make 
purchase  decisions  primarily  on  the 
basis  of  truck  brand,  the  pump  price  is 
only  a  small  part  of  the  final  purchase 
price,  and  piunp  fiaatures  are  only  a 
small  part  of  the  entire  trucjc  package. 
Evidence  of  relatively  high  profits  at  the 
component  level  supports  this 
interpretation. 

Second,  Commissioner  Starek 
suggests  that  these  exclusive  dealing 
arrangements  would  not  increase  the 
likelihood  of  successful  collusion 


because  of  the  difficulty  of  detecting 
cheating,  (p.2)  We  agree  that 
maintaining  collusion  requires  the 
abilify  to  detect  and  discipline  cheating. 
But  here  that  methodology  was  simple: 
if  a  fire  engine  manufacturer  used  an 
alternative  pump  it  would  be  readily 
identified.  Moreover,  the  fact  that  the 
customer  allocation  through  exclusive 
dealing  was  maintained  over  almost  five 
decades  suggests  that  there  was  an 
effective  method  for  enforcing  the 
exclusive  dealing  arrangements. 

Third.  Commissioner  Starek  observes 
that  instabiUfy  at  the  truck 
manufacturing  stage  (i.e.,  changes  in 
market  share)  may  lead  to  the  demise  of 
any  customer  allocation  agreement  with 
respect  to  a  component.  We  agree  that 
might  be  the  case  where  a  very  large 
portion  of  a  piunp  manufecturer's  sales 
were  tied  to  a  single  truck  manufacturer. 
Hera,  however,  the  arrangements  were 
durable;  the  fact  is  that  instability 
among  truck  manufacturers  did  not 
deter  the  effectiveness  of  these 
agreements. 

Finally,  C^nunissioner  Starek  suggests 
that  the  arrangements  did  not  foreclose 
new  entry  because  they  were  not  really 
exclusive.  He  relies  on  the  fact  that 
some  OEMs  were  willing  to  install  the 
pumps  of  a  third  manufacturer  at 
customers'  request,  (p.3)  The  feet  that 
the  exclusive  poUcy  was  not  perfect  and 
that  some  truck  manufacturers  may  have 
offered  the  pumps  of  a  third  pump 
manufacturer.  ecix>unting  for  a  very 
small  share  of  pump  sales,  did  not  have 
a  significant  effect  on  competition  at  the 
pump  level.  The  key  to  competition  in 
this  market  was  the  competitive 
positions  of  Hale  and  Waterous.  which 
together  account  for  more  than  90%  of 
the  market.  The  evidence  estabUshes 
that  Hale  and  Waterous  understood  that 
as  long  as  both  firms  maintained  the 
exclusive  dealing  arrangements, 
competition  between  them  would  be 
diminished,  prices  would  be  higher  and 
entry  would  be  more  difficult  "Ilut  is  in 
feet  how  things  worked  in  this  industry 
for  several  decades,  and  those  are  the 
anticompetitive  effects  that  the 
Commission's  orders  are  Intended  to 
address. 

Dissenting  Statement  of  Commissioner 
Mary  L.  Azcuenaga 

Id  the  Matter  of  Waterous  Company.  Inc./ 
Hale  Products.  Inc.  File  No.  901-0061. 

I  generally  endorse  the  vie%vs 
expressed  by  Commissioner  Starek  in 
his  dissenting  statement.  The  evidence 
does  not  in  my  view  suggest  a  market 
in  which  ctmipetition  has  been 
imlawfully  restrained,  and  I  do  not  find 
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reason  lo  believe  that  the  law  has  been 
violated. 

Diiaenting  Statement  of  Coaunisnoiier 
RoKoe  B.  Starek.  m 

Id  the  Matter  of  Waterous  Company,  Inc./ 
Hale  Products.  liic  File  Na  901  0061, 

I  respectfully  dissent  from  the 
CoDunissioo's  decision  to  accept 
consent  agreements  with  Waterous 
Company,  Inc..  and  Hale  Products,  Inc., 
two  producers  of  midship-mounted 
pumps  for  Bre  trucks.  The  proposed 
complaints  claim  anticompetitive  effects 
arising  from  alleged  exclusive  dealing 
arrangements  between  each  proposed 
respondent  and  its  direct  customers,  the 
original  equipment  manufacturers  of  fire 
trucks  ("OEMs"),  in  violation  of  Section 
5  of  the  Federal  Trade  tCommission  Act, 
IS  U.S.C.  section  45. 1  am  unpersuaded 
that  the  arrangements  betvireen  proposed 
respondents  and  their  customers  can  be 
characterized  accurately  as  "exclusive." 
More  important,  however,  there  is  no 
sound  theoretical  or  empirical  basis  for 
believing  that  these  relationships,  even 
if  exclusive,  harmed  competition;  in 
fact,  there  are  good  reasons  to  believe 
the  contrary.  In  any  event,  even  if  one 
assumes  arguendo  the  validity  of  the 
theories  of  anticompetitive  effects,  the 
proposed  orders  are  unlikely  to  remedy 
those  alleged  effects. 

The  complaints  allege,  inter  alia,  that 
the  arrangements  between  Waterous, 
Hale,  and  their  OEM  customers  reduce 
competition  in  two  ways — by 
facilitating  an  allocation  of  customers 
Iwtween  Waterous  and  Hale,  and  by 
creating  a  barrier  to  the  entry  of  new 
pump  manufacturers.  The  first  theory 
posits  that  Waterous  and  Hale  wish  to 
set  the  prices  of  their  fire  pumps 
coUusively  but  find  themselves  unable 
to  reach  and  maintain  a  direct 
agreement  on  price.  Under  this 
hypothesis,  in  order  to  achieve  collusive 
pricing  without  a  direct  agreement  on 
prices.  Waterous  and  Hale  have  entered 
into  a  de  facto  agreement  lo  allocate  fire 
truck  OEMs  between  themselves.  That 
agreement,  combined  with  an  agreement 
not  to  bid  for  each  other's  OEM 
business,  makes  each  pump  maker  a 
monopolist  with  respect  to  its  OEMs.  As 
monopoUsts,  it  is  argued,  the  pump 
manu&cturers  are  able  to  set 
supracompetitive  prices. 

This  theory  is  fatally  flawed.  For  a 
customer  allocation  scheme  to  allow 
Waterous  and  Hale  to  set 
supracompetitive  prices,  it  necessarily 
must  entail  the  allocation  of  the  final 
customers — the  fire  departments — 
between  the  two  piunp  makers.  Absent 
such  an  allocation,  an  exclusive  dealing 
contract  between  a  pump  maker  and  one 


or  more  OEMs— or  even  outright  vertical 
integration  between  the  pump  producer 
and  one  or  more  OEMs— does  not  allow 
the  pimip  producer  to  raise  prices 
anticompetitively.  Under  the 
Commission's  theory  of  competitive 
barm,  Waterous  and  Hale  "allocate 
customers"  in  lieu  of  trying  to  enter  into 
direct  pump  price  agreements  that 
presumably  would  break  down  under 
each  party's  incentives  to  undercut  the 
collusive  price.  In  other  words,  the 
piunp  makers'  "customer  allocation" 
scheme  solves  this  instability  problem. 
However,  imless  Waterous  and  Hale 
also  agree  not  to  compete  against  one 
another  for  the  patronage  of  the  fixe 
departments — i.e.,  unless  they 
coUusively  allocate  fire  departments 
between  themselves — each  pump  maker 
retains  its  incentive  to  take  business 
&t>m  its  rival  through  price  cuts.  Absent 
allocation  of  fire  department  customers, 
one  should  expect  the  same  sort  of 
"cheating,"  with  the  equivalent 
competitive  result,  that  the  Commission 
believes  frustrated  direct  collusion 
between  Waterous  and  Hale.* 

Thus,  it  is  implausible  that  "exclusive 
dealing"  arrangements  between  the 
proposed  respondents  and  their  OEMs 
increase  the  likelihood  of  successful 
collusion  between  Waterous  and  Hale. 
Indeed,  there  are  compelling  reasons 
why  such  an  arrangement  might 
actually  reduce  this  likelihood. 
Maintaining  collusion  requires  the 
reasonably  accurate  identification  and 
punishment  of  dheating.'  If  Waterous 
and  Hale  bid  directly  and  repeatedly  for 
OEM  business,  cheating  might  be 
inferable  from  one  firm's  loss  of  a  piiinp 
sale  to  its  rival.  On  the  other  band, 
when  Waterous  and  Hale  compete 
indirectly — i.e.,  wfaen,  as  here,  their 
affiliated  OEMs  submit  bids  to  a  fire 
department  incorporating  not  merely 
the  pump  price  but  rather  the  prices  of 
all  of  the  truck's  components — it  will  be 
more  difficult  for  a  pump  maker  to 
determine  whether  a  loss  of  business  is 
attributable  to  price-cutting  by  the  rival 
pump  maker  or  to  reductions  in  the 
prices  of  other  componeats.' 


■  TIm  nuiority'i  useition  ttui  pump  priest  and 
pump  tmndi  tn  raUtjvsty  unimportaQI  lo  nnal 
cotuumefs  (La.  fire  departments)  is  inconsUtent 
with  the  events  that  triggered  this  investigation — 
namely,  complaints  Erom  OEMs  that  ibey  suflered 
significant  competitive  tiarm  from  their  alleged 
inability  to  offer  multiple  pump  brands.  It  is  hard 
to  reconcile  those  coniplainu  with  tfie  majority's 
claimed  end-user  indifference  to  pump  t}raiKls. 

'See.  e.g..  Sligler.  "A  Tbnory  of  Oligopoly,"  72 
l  Pol.  Econ.  44  (1964).  repr%iti>d  in  THE 
ORGANIZATION  OF  INDUSTRY,  ch.  5  [1988). 

'  TIm  ma)ority  appear*  to  have  misunderstood  my 
point  with  regard  to  the  detection  of  cheating.  By 
"cbealiog,"  I  am  not  referring  to  an  effort  by.  say. 
Hale  (o  sell  to  Waterous  OEMs  (or  vice-versa). 
Rather.  I  ivlaff  to  Hale's  hidden  raducUon  In  pump 


The  difficulty  of  maintaining 
coordination  is  exacerbated  if  there  is 
substantial  market  share  volatility 
among  the  affiliated  customers  for 
reasons  unrelated  to  the  ptnnps.  Such 
volatiUty  makes  it  difficillt  for  a  pump 
maker  to  infer  whether  a  sales  loss 
stems  from  secret  pump  price 
concessions  or  from  some  other  cause. 
Moreover,  if  the  fortunes  of  buyers 
[here,  fire  truck  OEMs)  are  expected  to 
differ  over  time— some  fiagging,  others 
flourishing — the  utility  of  customer 
allocation  as  a  long-run  aid  to  collusion 
appears  questionable.  The  pump 
producer  with  the  misfortune  to  have 
affiliated  with  unsuccessful  buyers  will 
have  still  greater  incentives  to  depart 
from  the  collusive  scheme.  In  this 
regard,  the  fire  truck  OEM  market 
witnessed  substantial  turnover  during 
the  period  in  whidi  the  allegedly 
exclusive  agreements  were  in  force.* 
Thus,  even  if  one  could  overcome  the 
defect  in  the  Commission's  collusive 
theory,  these  other  factors  would 
continue  to  cast  substantial  doubt  upon 
this  theory's  appUcability.' 

The  Commission's  second  theory  of 
harm  alleges  that  exclusive 
arrangements  between  pump  makers 
and  OEMs  have  created  a  barrier  to  the 
entry  of  new  pump  manufacturers, 
thereby  allowing  the  inciunbent  pimip 
sellers  ti3  set  and  maintain 
supracompetitive  prices.  Although  the 
vertical  section  of  the  1984  Merger 


prices  to  its  own  customers,  which  consequently 
allows  those  customers  to  talte  business  from  OEMs 
affiliated  with  the  rival  pump  brand.  This  fomi  of 
cheeling  is 'extremely  difficult  to  delect,  because  an 
OEM's  capture  of  sales  from  a  rival  OEM  could  be 
altributable  to  many  reasons  other  tian  a  raduced 
pump  price. 

'For  example,  just  since  1990.  at  least  four  nujor 
OEMs— Grumman.  Mack.  FMC,  and  Beck— have 
exited  the  market.  This  period  also  witnessed  entry 
by  sucb  OEMs  as  Firewolf  and  Becker.  As  discussed 
tielow.  substantial  entry  into  and  exit  &om  the  OEM 
market  also  bear  on  the  applicability  of  the 
proposed  complaints'  second  theory  of  competitive 
harm  (entry  deterrence). 

*  With  regard  to  the  pump  makers'  ostensibly  high 
accounting  profits,  antitrust  economists  no  longer 
consider  accounting  profits  as  a  reliable  indicator 
of  high  economic  profits  (which  can  themselves  be 
as  consistent  with  superior  efTiciency  ss  with 
collusion).  Fisher  and  McGowen.  "On  the  Misuse 
of  Accounting  Rates  of  Return  to  Infer  Monopoly 
Profits."  73  Am.  Econ.  Rev.  82  (1983).  Moreover. 
concerning  the  longevity  of  the  arrangements 
between  pump  makers  and  OEMs,  that  factor 
testifies  only  to  ttieir  profitability;  it  does  not 
distinguish  between  anticompetitive  and 
procompetitive  (or  competitively  neutral) 
explanations  for  their  use.  indeed,  the  asserted 
instability  of  OEMs'  market  shares  lends  greeter 
credence  to  an  efficiency  explanation:  one  would 
not  expect  the  parties  to  an  efficient  exclusive 
deeling  arrangement  to  abandon  it  simply  tiecause 
a  customer  loses  market  share,  while  (as  I  tiave 
explained  atmve]  the  same  cannot  Im  said  of  an 
anticompetitive  arranfament 


Guidelines'  is  not  dted  explicitly,  the 
theory  here  appears  to  have  been  drawn 
fit>m  those  Guidelines.  That  analysis 
focuses  on  a  market  in  which,  but  for 
ease  of  entry,  conditions  are  favorable  to 
the  exercise  of  market  power,  and  asks 
whether  a  verti(»l  merger  (or,  in  the 
current  case,  vertical  integration 
through  contract)  might  reduce  entry  so 
that  market  power  could  be  exercised.' 

Although  this  effect  might  occiu  in 
some  settings,  in  this  case  I  find  the 
evidence  to  support  invoking  this  theory 
tenuous  at  best.  The  C^ommission's 
complaints  apparently  rest  on  the 
difficulty  allegedly  experienced  by 
another  pump  maker  in  obtaining  the 
patronage  of  OEMs.^  An  alternative 
explanation  for  that  firm's  failure  to 
achieve  a  larger  market  share  is  that  fire 
departments  find  its  pumps 
significantly  less  attractive  than  those  of 
Hale  and  Waterous  for  reasons  imrelated 
to  the  piunp  makers'  distribution 
policies.  The  evidence  adduced  by  the 
staff  is  far  from  sufficient  to  establish 
that  this  firm,  or  any  other  actual  or 
potential  competitor,  was 
anticompetitively  excluded  from  selling 
pumps  to  OEMs.' 

In  addition  to  the  weaknesses  in  the 
anticompetitive  theories  outlined  above, 
a  factual  problem  plagues  this  case: 
evidence  gathered  in  the  investigation 
calls  into  question  whether  Waterous's 
and  Hale's  relationships  with  their 
respetrtive  OEM  customers  can  even  be 
characterized  as  "exclusive."  Althotigh 


*  U.S.  Department  of  justice,  Merger  Guidelines. 
i4.2  (19S4).  4  Trade  Reg.  Rep.  ((XH1 113.103. 

'The  1984  Merger  Guidelines  ($4,21)  identify 
tiiree  necessary  but  not  sufficient  conditions  for  this 
problem  to  exist.  First,  the  market  in  which  power 
would  be  exercised  (the  "primary"  market)  must  tie 
sufficiently  conducive  to  anticxunpetittve  behavior 
that  the  Impect  of  vertical  integration  in  reducing 
entry  would  allow  sucb  tiehavior  to  occur.  Second, 
the  degree  of  vertical  integration  subsequent  to  the 
mer^r  must  tie  so  extensive  that  an  entrant  into  the 
primary  market  would  also  have  to  enter  the  other 
market  (the  "secondary"  marketl.  If  sutistantial 
unimegrated  capacity  remains  in  the  secondary 
market  after  the  vertical  merger,  it  is  less  likely  that 
the  merger  will  bcilltate  an  anticompetitive 
outcome.  Third,  the  requirement  that  a  firm  enter 
tmlh  the  primary  and  secondary  markets — rather 
than  just  the  primary  inarket — must  make  entry  Into 
the  primary  market  significantly  more  difficult  and 
therefore  less  likely  to  occur.  4  Trade  Reg,  Rep, 
((XH)  113.103  at  20.56S-86:  see  also  Blair  and 
Kasetman.  LAW  AND  ECONOMKS  OF  VERTICAL 
INTECRA-nON  AND  CONTROL  152  (1983). 

'The  evidence  supporting  the  Commission's 
entry-deterrence  theory  appears  to  consist  of  that 
producer's  experience  in  trying  to  enide  OEMs' 
preferences  for  Waterous  and  Hale  pumps. 

*  The  majority's  assertion  with  respect  to  the 
entry-deterring  effects  of  the  arrangements  is  simply 
that — en  assertion.  All  of  the  evidence  gathered  in 
this  investigation  is  eesily  reconciled  with  en 
efficiency  rationale  for  the  challenged  arrangements 
between  pump  makers  and  OEMs.  In  this  market, 
as  In  any  other,  superior  efOcieocy  on  the  pert  of 
incumbents  is  e  powerful  entry  detenem.  It  is  not 
an  antitniat  violation. 


many  OEMs  have  tended  to  deal 
principally  with  only  one  pump 
maker — a  foct,  I  note  in  passing,  that  is 
as  consistent  with  an  efficiency 
rationale  for  exclusivity  as  it  is  with  an 
anticompetitive  theory — several  larger 
OEMs  aSihated  with  Waterous  and  Hale 
have  expressed  a  willingness  to  install 
another  manufacturer's  pumps  at 
customers'  request.  Indeed,  several 
OEMs — including  at  least  one  of  the 
largest  ones  affiliated  with  Hale — have 
installed  another  competitor's  pumps, 
and  this  investigation  produced  no 
evidence  to  suggest  that  any  dealer  was 
terminated  for  selling  that  firm's  pumps. 
In  any  case,  however,  even  if  OEM 
exclusivity  could  be  convincingly 
demonstrated,  it  should  be  clear  from 
the  discussion  above  that  a  great  deal 
more  is  required  to  prove  that  the 
exclusive  arrangements  had 
aiiticompetitive  effects.  "•  The  evidence 
on  the  competitive  effects  of  existing 
arrangements  between  pump  makers 
and  OEMs  is  as  consistent  with  the  view 
that  the  arrangements  induce  greater 
efficiency  in  the  production  and 
marketing  of  pumps  as  it  is  with  a 
market  power  theory. 

I  am  therefore  unpersuaded  that 
respondents'  distribution  policies  have 
harrned  competition  in  any  relevant 
market.  Even  had  I  coiKluded 
otherwise,  however,  I  would  not 
endorse  the  proposed  consent  ordera, 
which  require  each  respondent  to  cease 
and  desist  from  requiring  OEM 
exclusivity  as  a  condition  of  sale.  As  I 
have  noted  elsewhere,"  the  problems 
with  remedies  of  this  sort  are 
significant.'^  A  formal  ban  on  excliuive 
dealing  accompUshes  little  if 
respondents  have  alternative  means 
available  to  achieve  the  same  end.  One 
readily  available  method  in  this  case, 
fiUly  consistent  with  the  terms  of  the 
proposed  orders,  would  be  to  establish 
a  set  of  quantity  discoimts  providing  a 
customer  with  substantial  financial 
incentives  to  prociue  all  of  its  pumps 
&x)m  a  single  seller.  Moreover,  nothing 
in  the  orders  would  prevent  a  pimip 
manufacturer  from  imilaterally  refusing 
to  sell  to  an  OEM  so  long  as  the  refusal 
was  not  conditioned  on  a  promise  of 
exclusivity.  Another  possible  method 
woidd  be  to  give  exclusive  OEMs  better 


'"C/.  Continental  T,  V..  Inc.  v.  GTE  Sylvania  Inc.. 
433  U.S.  36.  58-59  (1977)  (plaintiff  must 
demonstrate  anticompetitive  effects  and  defendant's 
'market  power  when  challenging  vertical  restiaints). 

*'  Dissenting  Statement  of  Commissioner  Roscoe 
B.  Starek.  m.  in  Silicon  Craphiix.  Inc.  Docket  No. 
c-seze. 

<'  For  a  discussion  of  why  nondiscrimination 
iwnedies  are  problematic,  see  Brenoan.  "Why 
regulated  firrna  sliould  be  kept  out  of  unregulated 
markau;  undetstaoding  the  dlveatjture  lo  United 
Stoles  v.  An-T."  33  AntMrust  Bull.  741  (1987). 


service  (e.g.,  bster  defivery  times)  than 
their  non-exclusive  rivals  receive. 
I  cannot  endorse  an  ineffective 
remedy  for  a  nonexistent  harm. 
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(FH«No.«01-0061] 

Waterous  Company,  Inc.;  Proposed 
Consent  Agreetnent  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Conunission. 
ACTIOII;  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  or  detreptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  St. 
Paul-based  manufacturer  of  fire  pumps 
for  fire  trucks  bom  entering  into, 
continuing,  or  enforcing  any 
requirement  that  fire  truck 
manufacturers  refrain  frttm  ptirchasing 
mid-ship  moimted  fire  pimips  from  any 
company,  or  that  they  purchase  or  sell 
only  Waterous's  pumps.  The  consent 
agreement  settles  allegations  that 
Waterous  and  Hale  Products,  Inc., 
which  together  accoimt  for  90  percent  of 
the  market,  sold  their  pumps  on  an 
exclusive  basis  to  fire  truck 
manufacturers  and  that  this  arrangement 
allowed  the' two  companies  to  allocate 
the  customers  each  would  serve  and 
made  it  more  difficult  for  other  pump 
makers  to  enter  the  market. 
dates:  Comments  must  be  received  on 
or  before  September  30.  1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer,  Federal  Trade 
Commission,  6th  and  Pennsylvania 
Avenue,  NW,  H-374,  Washington,  DC 
Z0850.  (202)  326-2932.  Mark  Whitener. 
Federal  Trade  Commission,  6th  and 
Pennsylvania  Avenue,  NW,  H-374, 
Washmgton,  DC  20850.  (202)  326-2845. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat  721, 15  U.S.C 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  pubUc  record  for  a  period 
of  sixty  (60)  days.  PubUc  comment  is 
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invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)  (6)  (ii)  of 
the  Conunission's  Rules  of  Practice  (16 
CFR  4.9(b)  (6)  (ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  certain  acts  and 
practices  of  Waterous  Company.  Inc.. 
(sometimes  referred  to  as  "Proposed 
Respondent"  or  "Waterous"),  and  it 
now  appearing  that  Proposed 
Respondent  is  willing  to  enter  into  an 
Agreement  containing  an  Order  to  Cease 
and  Desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Proposed  Respondent,  by  its  duly 
authorized  officers,  and  their  attorneys, 
and  counsel  for  the  Conunission  that: 

1 .  Proposed  Respondent  Waterous 
Company,  Inc. ,  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Minnesota.  Its  principal  place  of 
business  is  300  John  E.  Carroll  Avenue 
East,  South  Saint  Paul,  Miimesota 
55075. 

2.  Proposed  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  Respondent  waives: 

(a)  Any  fiirther  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  foct  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  oa  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Conmiission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
drciimstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 


5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
bets  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  O>minission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  withotit  further  notice  to  Proposed 
Respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  Proposed  Respondent's  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  Respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  Respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
Respondent  understands  that  onoe  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
Respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amotmt  provided  by  law  for  each 
violation  of  the  order  after  it  t>ecomes 
final. 

Order 


It  Is  Ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

(a)  "Respondent  Waterous"  means  (1) 
Waterous  Company,  Inc.;  (2)  its 
predecessors,  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Waterous  Company,  Ina,  and  their 
successors  and  assigns;  (3)  all 
companies  or  entities  that  any  parent  of 
Waterous  Company,  Inc.,  creates  in  the 


future  and  that  engage  in  the 
manufacture  or  sale  of  Mid-Ship 
Mounted  Fire  Pumps,  or  Waterous' 
parent  if  it  engages  in  the  manufacture 
or  sale  of  Mid-Snip  Mounted  Fire 
Pumps;  (4)  the  respective  directors, 
officers,  employees,  agents  and 
representatives  of  any  of  the  entities 
described  in  subparagraphs  (1).  (2)  and 
(3)  above. 

(b)  "Mid-Ship  Mounted  Fire  Pvmips" 
are  truck  moimted  fire  pimips  that  meet 
the  National  Fire  Protection  Association 
Standard  for  Pumper  Fire  Apparatus 
known  as  "NFPA  1901." 

(c)  "Commission"  means  the  Federal 
Trade  Conmiission. 

(d)  "OEM's"  are  original  equipment 
manufacturers  who  buy  and  install  Mid- 
Ship  Mounted  Fire  Pumps,  as  well  as 
many  other  components,  into  a  final  fire 
truck.  OEM's  then  sell  the  trucks  to  fire 
departments  in  the  United  States. 

0 

It  Is  Further  Ordered  that  Respondent 
Waterous,  directly  or  through  any 
corporation,  sulsidiary,  division,  or 
other  device,  including  franchisees  or 
licensees,  in  coimection  with  the 
offering  for  sale  or  sale  of  any  Mid-Ship 
Mounted  Fire  Pump  in  or  affecting 
commerce,  as  "coirunerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  does 
forthwith  cease  and  desist  from  entering 
into,  continuing,  or  enforcing  any 
condition,  agreement  or  understanding 
with  any  OEM  that  such  OEM  will 
refrain  from  the  purchase  or  sale  of  Mid- 
Ship  Mounted  Fire  Pimips  of  any 
manufacturer,  or  will  purchase  or  sell 
Mid-Ship  Mounted  Fire  Pumps  of  only 
Respondent  Waterous;  provided 
however,  that  nothing  in  this  Order 
shall  prohibit  any  price  differentials  that 
make-only  due  allowance  for  differences 
in  the  cost  of  manufacture,  sale,  or 
delivery  resulting  from  the  differing 
methods  or  quantities  in  which  Mid- 
Ship  Mounted  Fire  Pumps  are  sold  or 
delivered,  or  that  are  otherwise  lawful 
under  the  provisions  of  the  Robinson- 
Patman  Act,  15  U.S.C.  §  13. 

JIf 

It  Is  Further  Ordered  that  Respondent 
Waterous  shall  provide  a  copy  of  this 
Order  with  the  complaint,  and  a  copy  of 
the  notice  set  out  in  Appendix  A: 

(a)  within  thirty  (30)  days  after  the 
date  this  Order  becomes  final,  one 
notice  to  each  OEM  to  whom  it  sold  a 
Mid-Ship  Mounted  Fire  Pump  at  any 
time  during  the  two  (2)  years  prior  to 
the  date  this  order  becomes  final;  and 

(b)  for  a  period  of  three  (3)  years  after 
the  date  this  Order  Iwcomes  final,  to 
each  OEM  not  covered  by  sub-pangraph 
(a)  above  to  whom  it  provides  a  price 


list  for  or  a  price  quotation  on  a  Mid- 
Ship  Moimted  Fire  Pump.  Such  notice 
shall  accompany  the  price Jist  or  price 
quotation,  or  in  the  case  of  telephone 
quotations  shall  be  delivered  as  soon  as 
practical  after  such  quotation,  and  need 
only  he  provided  once  to  each  OEM  not 
covered  by  sub-paragraph  (a)  above. 

IV 

It  Is  Further  Ordered  that  Respondent 
Waterous  shall  file  with  the 
Commission  within  sixty  (60)  days  after 
the  date  this  order  becomes  final,  and 
aimually  on  the  anniversary  of  the  date 
this  order  becomes  final  for  each  of  the 
three  (3)  years  thereafter,  a  report,  in 
writing,  signed  by  the  Respondent, 
setting  forth  in  detail  the  marmer  and 
form  in  which  it  has  compUed  and  is 
complying  with  this  order. 


It  Is  Further  Ordered  that  Respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent, 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  this  order.  Such  notification  shall  be 
at  least  thirty  (30)  days  in  cases  not 
subject  to  the  notification  provisions  of 
the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976, 15  U.S.C. 
§  18a,  and  at  least  ten  (10)  days  in  the 
case  of  transactions  subject  to  the 
notification  provisions  of  the  Hart-Scott- 
Rodino  Act. 

VI 

It  Is  Further  Ordered  that  this  order 
shall  terminate  twenty  (20)  years  from 
the  date  this  order  liecomes  final. 

Appendix  A 

[Waterous'  Letterhead) 
PLEASE  READ  THIS 

Enclosed  with  this  notice  is  a  copy  of 
a  (Consent  Order  agreed  to  between  the 
Federal  Trade  Commission  and 
Waterous  Company,  Inc.  In  the  Order, 
Waterous  has  agreed  that  it  will  not 
refuse  to  sell,  or  refuse  to  contract  to 
sell,  Mid-Ship  Mounted  Fire  Pumps  on 
the  grounds  that  an  OEM  refuses  to  sell 
Waterous  pumps  exclusively.  The  Order 
does  not  prohibit  OEMs  from 
purchasing  only  Waterous  Mid-Ship 
Moimted  Fire  Pumps  if,  in  the  OEM's 
sole  discretion,  it  deems  it  advisable. 
Moreover.  Waterous  retains  the  right  to 
refiise  to  sell  Mid-Ship  Mounted  Fire 
Pumps  to  any  OEM  for  lawful  reasons. 
THE  TYPE  OF  PUMP  YOU  USE  IS 


YOUR  BUSINESS.  AND  YOU  ARE 
FREE  TO  OFFER  AND  INSTALL 
COMPETING  PUMPS  AS 
ALTERNATIVES  TO  WATEROUS 
PUMPS. 

Analysis  of  Proposed  ConaenI  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order,  subject  to  final  approval, 
from  Waterous  Company,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Conunents  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Conmiission  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

The  Complaint 

The  complaint  prepared  for  issuance 
along  with  the  proposed  order  alleges 
that  the  proposed  respondent  violated 
Section  5  of  the  Federal  Trade 
Commission  Act  by  maintaining 
exclusive  dealing  arrangements  with  its 
customers — manufacturers  of  municipal 
fire  trucks. 

The  complaint  alleges  that  respondent 
Waterous  and  Hale  Products  are  the  two 
largest  manufacturers  of  mid-ship 
mounted  fire  pumps  ("fire  pumps")  sold 
in  the  United  States.  'Together, 
respondent  Waterous  and  Hale  Products 
accoimt  for  close  to  or  more  than  ninety 
(90)  percent  of  the  fire  pump  market  in 
the  United  States.  Except  to  the  extent 
that  competition  has  been  restrained  as 
alleged  in  the  complaint,  respondent 
Waterous  and  Hale  Products  have  been 
and  are  now  in  competition  among 
themselves  and  with  other  fire  pump 
manufacturers  in  the  United  States. 

The  complaint  alleges  that,  for  over 
fifty  (50)  yeara  and  imtil  approximately 
1991,  both  respondent  Waterous  and 
Hale  Products  maintained  exclusive 
dealing  arrangements.  Each  sold  fire 
pumps  to  its  customers  on  the  condition 
or  imderstanding  that  such  customers 
would  deal  in  its  pumps  exclusively,  or 
that  such  customers  would  refrain  from 
buying  and  selling  pumps  made  by  the 
other.  The  complaint,  and  a  companion 
complaint  against  Hale  Products,  further 
allege  that  both  companies  believed  that 
continued  exclusive  dealing  by  the  two 
companies  would  tend  to  exclude 
competitors  from  the  market,  and  that 
continued  exclusive  dealing,  if 
maintained  by  both  companies,  would 
tend  to  reduce  competition  between 
them  over  price  and  over  non-price 
terms,  such  as  quality  diHerences  and 
delivery  times.  ConsequenUy,  both 


continued  to  maintain  and  to  enforce 
exclusive  dealing  policies. 

The  complaint  alleges  that,  luder 
these  circumstances,  respondent's 
exclusive  dealing  agreements  violated 
Section  5  of  the  Federal  Trade 
Commission  Act.  Specifically,  the 
complaint  alleges  that  exclusive  dealing 
substantially  reduced  competition  in  the 
sale  and  marketing  of  fire  pumps  by 
facilitating  an  allocation  of  customers 
between  respondent  Waterous  and  Hale 
Products,  and  by  excluding  or  tending 
to  exclude  other  actual  or  potential 
manufacturers  of  fire  pumps  from  the 
market.  Facilitating  coordinated 
interaction,  and  raising  entry  liarriers 
that  exclude  competition,  are  two  ways 
that  exclusive  dealing  restraints  can  be 
anticompetitive.  See  Beltone  Electronics 
Corp.,  100  F.T.C.  68,  207  (1982). 

The  Proposed  Consent  Order 

The  proposed  consent  order  would 
prohibit  respondent  Waterous  from    - 
entering  into,  continuing,  or  enforcing 
any  condition,  agreement,  or 
understanding  with  any  fire  truck 
manufacturer  that  such  manufacturer 
will  refrain  from  the  purchase  or  sale  of 
any  other  manufacturer's  fire  pumps. 
The  proposed  order,  however,  would 
allow  certain  lawful  discounts  such  as  . 
volume  discounts  that  do  not  run  afoul 
of  the  provisions  of  the  Robinson- 
Patman  Act. 

The  proposed  consent  order  would 
also  require  respondent  Waterous  to 
notify  its  customera  of  the  terms  of  the 
order.  Specifically,  the  proposed 
consent  would  require  respondent 
Waterous  to-  send  a  copy  of  the  order  to 
each  fire  truck  manufacturer  it  sold  a 
pump  to  during  the  two  (2)  years  prior 
to  the  entry  of  the  order;  for  three  (3) 
years  after  the  order  is  entered, 
respondent  Waterous  must  send  a  copy 
of  the  order  to  each  new  customer  to 
whom  it  provides  a  price  list  or  a  price 
quotation.  The  order  would  also  requre 
notification  to  such  customers  that 
respondent  will  not  restrict  the  brand  of 
pumps  they  may  use. 

The  proposed  consent  order  would 
also  require  respondent  Waterous  to  file 
with  the  Commission  compUance 
reports  setting  forth  the  maimer  in 
which  it  has  complied  and  is  complying 
with  the  terms  of  the  order.  Such  reports 
are  due  within  sixty  (60)  days  after  the 
order  becomes  final,  and  for  three  (3) 
years  aimually  on  the  anniversary  of  the 
date  the  order  becomes  final. 
Respondent  Waterous  must  also  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
corporate  respondent,  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
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successor  corpontian.  In  cases  subiact 
to  the  provisions  of  the  Hart-Scott- 
Rodino  Act,  however,  such  prior 
notification  may  be  made  at  least  ten 
(10)  days  prior  to  the  proposed  change. 
Finally,  the  proposed  consent  provides 
that  the  order  will  terminate 
automatically  twenty  (20)  years  after  the 
date  it  becomes  final. 

The  purpose  of  this  analysis  is  to 
bciliute  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constituts  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
DsuUS-Oaik. 
Sacnbiry. 

Separata  Statament  of  CliainiUB 
Ptts&ky,  and  rommissJoners  Vanisy 
aadStoigsr 

In  the  Matter  of  Wateious  Company,  Idc7 
Hala  Products,  Inc.  Fila  No.  90t-O0Sl 

We  write  separately  to  respond  to 
some  of  the  concerns  raised  in 
Commissioner  Starek's  dissent 

First,  we  cannot  concur  with 
Commissioner  Stareli^'s  suggestion  that, 
for  customer  allocation  of  a  component 
product  to  work,  the  participants  must 
be  able  to  allocate  the  ultimate 
customers  of  the  finished  product  (p.l). 
There  will  be  situations  where 
downstream  competition  will 
undermine  a  customer  allocation 
scheme  of  a  component  of  a  final  good. 
For  example,  that  might  be  the  case 
where  the  component  is  a  significant 
part  of  the  cost  of  the  final  product,  or 
where  the  ultimate  consumers  have  a 
much  stronger  preference  for  the 
component  than  the  ultimate  good. 

Noae  of  those  conditions  was  present 
in  this  case.  Fiie  truck  buyers  make 
purchase  decisions  primarily  on  the 
basis  of  truck  brand,  the  pump  price  is 
only  a  small  part  of  the  final  purchase 
price,  and  pump  features  are  only  a 
small  part  of  the  entire  truck  package. 
Evidence  of  relatively  high  profits  at  the 
component  level  supports  this 
interpretation. 

Second,  Commissioner  Starek 
suggests  that  these  exclusive  dealing 
arrangements  would  not  increase  the 
likelihood  of  successful  collusion 
because  of  the  difficulty  of  detecting 
cheating,  (p.2)  We  agree  that 
maintaining  collusion  requires  the 
abihty  to  detect  and  discipline  cheating. 
But  here  that  methodology  was  simple: 
if  a  fire  engine  manufacturer  used  an 
alternative  piunp  it  would  be  readily 
identified.  Moreover,  the  fact  that  the 
customer  allocation  through  exclusive 
dealing  was  maintained  over  almost  five 
decad^  suggests  that  there  was  a^ 


eOective  method  for  enforcing  the 
'  exclusive  dealing  arrangements. 

Third,  Commissioner  Starek  observes 
that  instability  at  the  truck 
manufacturing  stage  (i.e.,  changes  in 
market  share)  may  lead  to  the  demise  of 
any  customer  allocation  agreement  with 
re^>ect  to  a  component.  We  agree  that 
might  be  the  case  where  a  vary  large 
portion  of  a  pump  manufacturer's  sales 
were  tied  to  a  single  truck  manufacturer. 
Here,  however,  the  arrangements  ware 
durable:  the  fact  is  that  instability 
among  truck  manufacturers  did  not 
deter  the  efiisctiveness  of  these 
agreements. 

Finally,  Commissioner  Starek  suggests 
that  the  arrangements  did  not  foreclose 
new  entry  bemuse  they  were  not  really 
exclusive.  He  relies  on  the  fact  that 
some  OEMs  were  willing  to  install  the 
pumps  of  a  third  manufacturer  at 
customers'  request,  (p.  3)  The  fact  that 
the  exclusive  poUcy  was  not  perfect  and 
that  some  truck  manufacturer?  may  have 
offered  the  pumps  of  a  third  pump 
manufacturer,  accoimting  for  a  very 
small  share  of  pump  sales,  did  not  have 
a  significant  effect  on  competition  at  the 
pump  level.  The  key  to  competition  in 
this  market  was  the  competitive 
positions  of  Hale  and  Waterous,  which 
together  account  for  more  than  90%  of 
the  market.  The  evidence  establishes 
that  Hale  and  Waterous  understood  that 
as  long  as  both  firms  maintained  the 
exclusive  dealing  arrangements, 
competition  between  them  would  be 
diminished,  prices  would  be  higher  and 
entry  would  be  more  difficuh.  'Hiat  is  in 
fact  how  things  worked  in  this  industry 
for  several  decades,  and  those  are  the 
anticompetitive  effects  that  the 
Commisaian's  orders  are  intended  to 
address. 

Diasentiiig  Slaienwnt  of  Commissioner 
Mary  L.  Azcuenaga 

Id  the  matter  of  Waterous  Company,  Inc./ 
Hale  Products.  Inc.  File  No.  901-0061. 

I  generally  endorse  the  views 
expressed  by  Commissioner  Starek  in 
his  dissenting  statement.  The  evidence 
does  not  in  my  view  suggest  a  market 
in  which  competition  has  been 
unlawfully  restrained,  and  I  do  not  find 
reason  to  believe  that  the  law  has  been 
violated. 

Diaaentiiig  Statement  of  Commiaaioner 
Roscoe  B.  Starek,  III 

In  the  matter  of  Wateious  Company,  Inc./ 
Hala  Products,  Inc.  File  No.  901  0061. 

I  respectfully  dissent  firom  the 
Commission's  decision  to  accept 
consent  agreements  with  Waterous 
Company,  Inc.,  and  Hale  Products,  Inc.. 
two  produceia  of  midship-moimted 


pumps  for  fire  trucks.  The  proposed 
complaints  claim  anticompetitive  efEacta 
arising  from  alleged  exclusive  dealing 
arrangements  between  each  proposed 
respondent  and  its  direct  customers,  the 
original  equipment  manu&cturers  of  fire 
trucks  ("OEMs"),  in  violation  of  SectloD 
5  of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  §  45. 1  am  unpersuaded  that 
the  arrangements  between  proposed 
respondents  and  their  customers  can  be 
characterized  accurately  as  "exclusive." 
More  important,  however,  there  is  no 
sound  theoretical  or  empirical  basis  for 
believing  that  these  relationships,  even 
if  exclusive,  harmed  competition:  in 
fact,  there  are  good  reasons  to  believe 
the  contrary.  In  any  event,  even  if  one 
assumes  arguendo  the  validity  of  the 
theories  of  anticompetitive  effects,  the 
proposed  orders  are  unlikely  to  remedy 
those  alleged  effects. 

The  complaints  allege,  inter  alia,  that 
the  arrangements  between  Waterous, 
Hale,  and  their  OEM  customers  reduce 
competition  in  two  ways — by 
facilitating  an  allocation  of  customers 
between  Waterous  and  Hale,  and  by 
creating  a  barrier  to  the  entry  of  new 
pump  manufacturers.  The  first  theory 
posits  that  Waterous  and  Hale  wish  to 
set  the  prices  of  their  fire  pumps 
coUusively  but  find  themselves  unable 
to  reach  and  maintain  a  direct 
agreement  on  price.  Under  this 
hypothesis,  in  order  to  achieve  collusive 
pricing  without  a  direct  agreement  on 
prices,  Waterous  and  Hale  have  entered 
into  a  de  facto  agreement  to  allocate  fire 
truck  OEMs  between  themselves.  That 
agreement,  combined  with  an  agreement 
not  to  bid  for  each  other's  OEM 
business,  makes  each  pump  maker  a 
monopolist  with  respect  to  its  OEMs.  As 
monopolists,  it  is  argued,  the  ptmip 
manufacturers  are  able  to  set 
suj^competitive  prices. 

This  theory  is  fatally  flawed.  For  a 
customer  allocation  scheme  to  allow 
Waterous  and  Hale  to  set 
supracompetitive  prices,  it  necessarily 
must  entail  the  allocation  of  the  final 
customers — the  fire  departments — 
between  the  two  pump  makers.  Absent 
such  an  allocation,  an  exclusive  dealing 
contract  between  a  pump  maker  and  one 
or  more  OEMs — or  even  outright  vertical 
integration  between  the  pump  producer 
and  one  or  more  OEMs — does  not  allow 
the  pump  producer  to  raise  prices 
anticompetitively.  Under  the 
Commission's  theory  of  competitive 
harm,  Waterous  and  Hale  "allocate 
customers"  in  lieu  of  trying  to  enter  into 
direct  pump  price  agreements  that 
presumably  would  break  down  under 
each  party's  incentives  to  undercut  the 
collusive  price.  In  other  words,  the 
pump  makere"  "customer  allocation" 
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schema  solves  this  instability  problem. 
However,  imless  Waterous  and  Hale 
also  agree  not  to  compete  against  one 
another  for  the  patronage  of  the  fire 
departments — i.e.,  unless  they 
coUusively  allocate  fire  departments 
between  themselves— each  pump  maker 
retains  its  incentive  to  take  business 
from  its  rival  through  price  cuts.  Absent 
allocation  of  fire  department  customers, 
one  should  expect  the  same  sort  of 
"cheating,"  vrith  the  equivalent 
competitive  result,  that  the  Commission 
believes  frustrated  direct  collusion 
between  Waterous  and  Hale. ' 

Thus,  it  is  implausible  that  "exclusive 
dealing"  arrangements  between  the 
proposed  respondents  and  their  OEX4s 
inoease  the  Ukslihood  of  successful 
collusion  between  Waterous  and  Hale, 
indeed,  there  are  compelling  reasons 
why  such  an  arrangement  rnight 
actually  reduce  this  likelihood. 
Maintaining  collusion  requires  the 
reasonably  accurate  identification  and 
punishment  of  cheating.^  If  Waterous 
and  Hale  bid  directly  and  repeatedly  for 
OEM  business,  cheating  might  be 
infarable  from  one  firm's  loss  of  a  ptmip 
sale  to  its  rival.  On  the  other  hand, 
when  Waterous  and  Hale  compete 
irulirectly — i.e.,  whan,  as  here,  their 
affiUated  OEMs  submit  bids  to  a  fire 
department  incorporating  not  merely 
the  pump  price  but  rather  the  prices  of 
all  of  the  truck's  components — it  will  be 
more  difficult  for  a  pump  maker  to 
determine  whether  a  loss  of  business  is 
attributable  to  price-cutting  by  the  rival 
pump  maker  or  to  reductions  in  the 
prices  of  other  components.' 

The  difficulty  of  maintaining 
coordination  is  exacerbated  if  there  is 
substantial  mari»t  share  volatility 
among  the  affiliated  customers  for 
reasons  imrelated  to  the  pumps.  Such 
volatility  makes  it  difficult  for  a  pump 
maker  to  infer  whether  a  sales  loss 


■  Tbs  nuiority't  aswrtiOQ  t^  pump  prICM  uid 
pump  bnndf  aie  mUtinly  unimportant  to  final 
consunMn  (i.«..  Ore  dapaitmeotA)  ia  inconuBtent 
with  tb«  svttnti  Ihat  triggand  ttiii  invMtigatf oo — 
nemaly,  comptainta  from  OCMa  ttiat  Ihey  •ufbre<l 
aignificant  CDmpatitive  barm  from  their  aliagad 
iftability  10  offar  multiple  pump  brancb.  It  is  haid 
to  racondle  thoae  complainu  witb  the  maitirity'B 
claimed  end-uaer  iodiHaranca  to  pump  hcanda. 

'  See.  eg..  SUglar,  "A  Theory  of  Oligopoly,"  72 
J.  Pol.  Econ.  44  (1964).  Kpiinttd  in  THE 
ORGANIZATION  OF  INDUSTRY,  ch.  S  (1988). 

'  The  maiority  app«arB  to  have  miaundantood 
my  point  with  regard  to  the  detection  of  cheating. 
By  "cheeting,"  I  am  not  refarring  to  an  effort  by. 
■ay.  Hale  to  aell  to  Wateioua  OEMj  (or  vice-verta]. 
Rather,  I  lafer  to  Hale't  bidden  reduction  in  pump 
pritxe  u  iu  own  cuatomen,  which  coDiequaDtly 
allowa  thoae  cuatomara  to  take  buaineaa  from  OEMa 
afWialad  with  the  rival  pump  brand.  Tbia  form  of 
cbaaDng  ia  etxtramaly  difficult  to  detect,  becauae  ao 
OlM'i  canhire  of  aaJiaa  from  a  rival  OEM  could  be 
■ttrfbulahM  to  m 


Stems  from  secret  pump  price 
(xincessians  or  from  soaoe  other  cause. 
Moreover,  if  the  forttmes  of  buyers 
(here,  fire  truck  OEMs)  are  expected  to 
difier  over  time— sosae  flagging,  others 
flourishing — the  utility  of  customer 
allocation  as  a  long-nm  aid  to  collusion 
appears  questionable.  The  pump 
producer  with  the  misfortune  to  have 
affiliated  with  unsuccessful  buyers  will 
have  still  greater  incentives  to  depart 
from  the  collusive  scheme.  In  this 
regard,  the  fire  truck  OEM  market 
witnessed  substantial  turnover  during 
the  period  in  which  the  allegedly 
exclusive  agreements  were  in  force.* 
Thus,  even  if  one  could  orveTcome  the 
defect  in  the  Commission's  collusive 
theory,  these  other  factors  would 
continue  to  cast  substantial  doubt  upon 
this  theory's  applicability.' 

The  Commission's  second  theory  of 
harm  alleges  that  exclusive 
arrangements  between  pump  makers 
and  OEMs  have  created  a  barrier  to  the 
entry  of  new  pump  manuiscturers, 
thereby  allowing  the  irununbent  pump 
sellers  to  set  and  maintain 
supracompetitive  prices.  Although  the 
vertical  section  of  the  1984  Merger 
Guidelines  '  is  not  cited  expliduy,  the 
theory  here  appears  to  have  been  drawn 
fitmi  those  Guidelines.  That  analysis 
focuses  on  a  market  in  which,  but  for 
ease  of  entry,  conditions  are  favorable  to 
the  exercise  of  market  power,  and  asks 
whether  a  vertical  merger  (or,  in  the 
current  case,  vertical  integration 
through  contract)  might  reduce  entry  so 
that  market  power  could  be  exercised.^ 


pump  price. 


D  many  laaaoBB  otlier  tlian  a  ledut^ed 


'For  example,  iusl  fince  1990,  at  leeat  four  mafor 
OEM>— Grumman.  Mack,  FMC.  and  Beck— have 
Bxited  the  market.  Tltia  period  alao  witneaaad  entry 
by  aucb  OEMa  aa  Fltewotf  and  Becker.  Aa  diacuaaed 
below,  Bubaiantial  entry  into  and  exit  from  the  OEM 
market  alao  bear  on  the  applicability  of  the 
propoaed  complainta'  aecond  tliaoty  of  competitive 
hairn  (entry  deteirencal. 

*  Witb  regard  to  the  pump  makere'  oatenaibly  high 
eocoimtlng  profita,  antitrust  economiata  do  longer 
mnaitier  accounting  proltta  as  a  reliable  indicalor 
of  high  economic  prohts  (which  can  Ihsmaelvee  be 
as  consiatem  with  superior  efficiency  ea  with 
collusion).  Fiaher  aod  McGowan.  "On  the  Miause 
of  Accounting  Rates  of  Return  to  Injbr  Monopoly 
Profits."  73  Am.  Econ.  Rev.  83  (I9S3).  Moreover, 
concerning  the  longevity  of  tjM  arrangements 
between  pump  mekera  and  OEMa.  that  factor 
taatifioe  only  to  their  profitability:  it  doae  not 
diatioguiah  between  anticompetitive  and 
procompalitlve  (or  competitively  neutral) 
aatplanatloDB  for  their  uae.  Indeed,  the  aaserted 
Instabtlity  of  OEMs'  inarkal  share*  lends  greater 
credence  to  an  efficiency  explanation:  one  irotlld 
ntit  expect  the  parties  to  an  effitnent  exduaive 
dealing  arrangement  to  flbaodoo  it  simply  hecsuae 
a  cuatomor  loeae  market  share,  wttlle  (as  I  have 
explained  above)  the  seme  cannot  be  said  of  an 
anticooipetitive  arrangenianL 

'U.S.  Department  of  iustioe.lllai|eTG<lideUoM. 
$4.2  (1984),  4  Trade  Rag.  Rep.  IIXH)  ^  13.103. 

'The  1984  Merger  Cuidelinea  ($4.21)  identify 
three  neoaeaary  t>ut  not  sufficient  cooditiona  tor  thla 
problem  to  exiat.  IHrat.  the  maaket  in  which  power 


Althmi^  this  eSact  mi^t  occur  in 
some  saltings,  in  this  case  I  End  the 
evidence  to  support  invoking  this  theory 
tenuous  at  beet  The  Coomiisaion's 
complaints  apparently  rest  on  the 
difficulty  allegedly  experienced  by 
another  pump  maker  in  obtaining  the 
patronage  of  OQ4s.*  An  ahamative 
explanation  for  that  firm's  hihue  to 
achieve  a  larger  market  share  ia  that  fin 
departments  find  its  pumps 
significantly  less  attractive  than  those  of 
Hale  and  Waterous  for  reasons  unrelated 
to  the  pump  makers'  distribution 
policies.  The  evidence  adduced  by  the 
staff  is  far  from  sufficient  to  establish 
that  this  firm,  or  any  other  actual  or 
potential  competitor,  was 
anticompetitively  excluded  from  selling 
pumps  to  C^Ms.> 

In  additiim  to  the  weaknesses  in  the 
anticompetitive  theories  outlined  above, 
a  bcrual  problem  plagues  this  case: 
evideiK»  gathered  in  the  investigation 
calls  into  question  whether  Watarous's 
and  Hale's  relationships  with  their 
re^>ective  OEM  customers  can  even  be 
characterized  as  "exclusive."  Although 
many  OEMs  have  tended  to  deal 
principally  with  only  one  pimip 
maker — a  hd,  I  note  in  passing,  that  is 
as  consistent  with  an  efficieitcy 
rationale  far  exclusivity  as  it  is  with  an 
anticompetitive  theory — several  larger 
OEMa  affiliated  with  Waterous  and  Hale 
have  expressed  a  willingness  to  install 
another  manuJEacturer's  piunps  at 
customers'  reouest.  Indeed,  several 
OQA* — inciuiiing  at  least  one  of  the 
largest  ones  affiliated  with  Hale — ^have 
installed  another  competitor's  pumps, 
and  this  investigation  produced  no 


would  be  exarcised  (the  "primary"  inarket)  must  be 
sufScieotly  condudve  to  anticompetitive  iMbavior 
that  the  impact  of  vertical  inlegtation  in  reducing 
entry  would  allow  such  beluvior  to  occur.  Second, 
tile  degree  of  vertical  integration  subeequent  to  tile 
merger  must  be  so  extensive  that  an  entrant  into  the 
primary  market  would  alao  have  to  enter  tlie  Dtlier 
maikat  (the  "secondary"  market).  If  subetantial 
unintapated  capacity  remains  in  the  aecondary 
market  after  the  vertical  merger,  it  ia  less  likely  thet 
tile  merger  will  facilitate  an  anticcanpetitive 
outcome.  Third,  the  requirement  that  a  firm  enter 
both  the  primary  and  secondary  markets — retlMr 
than  just  the  primary  market — must  make  entry  into 
tbe  primary  market  significantly  mote  difficult  end 
tliarefore  laea  likely  to  occur.  4  Trade  Reg-  Rep. 
(pan  1 13.103  at  20  jas-es:  see  also  Blair  and 
Kaavman.  I,AW  AND  ECONOMICS  OF  VEXTICAl. 
INTBGRATION  AND  CONTROL  152  (1983). 

'Tile  evidence  supporting  ttie  Commiasioa's 
entry-deterrenoe  tlieory  appears  to  cooaiat  of  tlMI 
producer's  experience  in  trying  to  erode  OEMa' 
psatsrencee  for  Weterous  aod  Hale  pump*. 

*The  majority's  ass«lioo  with  teapecl  to  the 
eotry-delerriog  eflecla  of  the  errangemeflt*  is  simply 
that — en  aasertioiL  All  of  the  evidence  gathered  in 
tlua  invealigetiOQ  is  eaaily  reconciled  with  an 
efficiency  rationele  for  the  challenged  arrengemenla 
between  pump  maker*  and  OEMs.  In  this  market, 
aa  in  any  other,  superior  efiiciency  on  tbe  pan  of 
incnmbeats  is  a  powwfut  entry  deterrent  It  ia  not 
an  asbtniat  violatiaD. 
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evidence  to  suggeat  tliat  my  dealer  vna 

tenninated  for  selling  that  Bnn's  pumpa. 
In  any  case,  however,  even  if  OEM 
exclusivity  could  be  convincingly 
demonstrated,  it  should  be  clear  from 
the  discussion  above  that  a  great  deal 
more  is  required  to  prove  that  the 
exclusive  arrangements  had 
anticompetitive  effects.'"  The  evidence 
on'the  competitive  effects  of  existing 
arrangements  between  pump  makers 
and  OEMs  is  as  consistent  with  the  view 
that  the  arrangements  induce  greater 
efficiency  in  the  production  and 
miirlc<»Hng  of  pumps  as  it  is  with  a 
market  power  theocy. 

I  am  therefore  unpersuadsd  that 
respondents'  distribution  policies  have 
hanned  competition  in  any  relevant 
market.  Even  had  I  concluded 
otherwise,  however,  I  would  not 
endorse  the  proposed  consent  orders, 
which  require  each  respondent  to  cease 
and  desist  fmm  requiring  OEM 
exclusivity  as  a  condition  of  sale.  As  I 
have  noted  elsewhere.' '  the  problems 
with  remedies  of  this  son  are 
significant.'^  A  formal  ban  on  exclusive 
dealing  accomplishes  little  if 
respondents  have  alternative  meaiu 
available  to  achieve  the  same  end.  One 
raadlly  available  method  in  this  case, 
fully  consistent  with  the  terms  of  the 
proposed  orders,  would  be  to  establish 
a  set  of  quantity  discounts  providing  a 
customer  with  substantial  financial 
incentives  to  procure  all  of  its  pumps 
from  a  single  seller.  Moreover,  nothing 
in  the  orders  would  prevent  a  pump 
manufacturer  from  unilaterally  refusing 
to  sell  to  an  OEM  so  long  as  the  refusal 
was  not  conditioned  on  a  promise  of 
exclusivity.  Another  possible  method 
would  be  to  give  exclusive  OEMs  better 
service  (e.g..  faster  delivery  times)  than 
their  non-exclusive  rivals  receive. 

I  cannot  endorse  an  ineffective 
tamedy  for  a  nonexistent  harm. 
(FR  Doc  96-19592  FUad  7-31-96:  S:4S  ami 


•«  CI  Continental  T.  V.,  btc.  v.  GTS  Syivmlo  Inc., 
433  as.  3«.  M-»  (1977)  (pUintifl  miul 
danoBstnlj  inticsmfMtiUva  efiscU  tnd  dafandant'i 
maricat  powar  wbon  rhjltwging  vBtial  rwbmUiU). 

■  ■  DiMimling  StalaoMni  of  CtyrBnimJoomt  Rotcoa 
B.  Slank.  ID,  in  Silicxui  Gcaphict,  Inc.,  Doc^  No. 
c-3S2a. 

■3  Par  ■  HifiiMinn  of  why  nondiioiminjtion 
ranadio*  an  problnmatjc.  Ma  Brannan.  "Wby 
lagulalad  (hnu  should  be  kspt  out  of  uiuagulated 
maikats:  undantanding  tba  diraatitun  In  United 
a  1.  ATWT."  U  AniUraat  Ball.  741  (19S7). 


GENERAL  SERVICES 
AOMMtSTRATKNI 

FAR  SaeralarM;  Slocking  Chang*  and 
Ravialon  of  SF  28,  Affldavtt  of 
hMlMdiialSuivty 

AOEHCY:  Office  of  Policy.  Planning,  and 
EvaluatioD,  General  Services 
Administratian. 
ACnOM:  Notice, 

SUMMARY:  The  General  Services 
Administration/FAR  Secretariat  is 
revising  the  SF  28,  Affidavit  of 
Individual  Surety  to  update  the  burden 
statement  by  correcting  the  GSA  address 
and  deleting  OMB's  address  lor 
submitting  comments  regarding  the 
burden  e^mate  or  any  other  aspect  of 
the  collection  of  information,  and 
changing  the  stocking  requirement  This 
form  is  now  authorized  for  local 
reproduction  and  will  no  longer  be 
available  through  the  Federal  Supply 
Service.  Since  this  form  is  authorised 
for  local  reproduction,  you  can  obtain 
the  updated  camera  copy  in  two  ways: 
On  the  internet.  Address;  http:y/ 

www.gsa.BOv/brms,  or: 
From  CASM,  Attn.:  Barbara  WilUams, 

(202)  S01-05S1. 

RM  nrnncii  avoMUTiON  contact: 

The  FAR  Sectelariat.  (202)  501-4755. 
This  contact  is  for  infonnation  on 
completing  the  form  and  interpreting 
the  FAR  only. 

DATES:  Effective  on  or  before  August  1, 
1996. 
Dated:  July  22, 1996. 

Bariiara  M.  WilUans, 

Deputy  Standard  and  OpUoiml  Forms 
Managetnent  Officer. 

IFR  Doc.  96-19391  Filed  7-31-46:  «:45  ami 
Ba.iMO  oooc  iasS"S4-ii 


NeUe*  Of  Establlshinant  Of  Advlaory 
CominlttM 

Establishment  of  Advisory  Committee. 
This  notice  is  published  in  accordance 
with  the  provisions  of  Section  9(a)(Z)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463)  and  advises  of  the 
establishment  of  the  General  Services 
Administration's  Federal  Advisory 
Committee  on  the  National  World  War 
0  Memorial  Design  Competition  in 
Washington,  DC.  The  Administrator  of 
the  General  Services  Administration  has 
determined  that  establishment  of  this 
Committee  is  in  the  public  interest 

Designatior}.  Federal  Advisory 
Committee  on  the  National  World  War 
n  Memorial  Design  Competition, 
Washington.  DC. 

Purpose:  The  purpose  of  the 
Committee  is  to  advise  and  assist  GSA 


and  the  American  Battle  Mooiunents 
Commisaion  in  the  review  and 
evaluation  of  the  proposals  submitted 
on  the  National  World  Wax  n  Memorial 
Design  Competition  procurement.  This 
will  include,  but  not  be  limited  to:  (1) 
reviewing  and  evaluating  proposals 
received;  (2)  providing  the  Committee's 
views  regarding  specific  proposals 
received,  including  the  hoses  for  the 
views;  and,  (3)  making 
recommendations  for  selection  of  the 
Designer  and  the  Architect-Engineer  of 
Record. 

Contact  for  Information.  For 
additional  information,  contact:  Mr, 
Douglas  Nelson,  Project  Executive, 
General  Services  Administration,  7th 
and  D  Streets,  SW.,  Washington,  DC 
20407,  Telephone:  (202)  708-7623. 

Dated:  July  26, 1996, 
OnUrBanaa, 
Acting  Adminislzator. 
[FR  Doc.  96-19664  FUed  7-31-96:  8:45  ami 


Fadaral  Advlaory  Commltlaa  on  tlw 
National  WorM  War  tt  MsmofM  Daaign 

Notice  is  hereby  given  that  the 
General  Services  Administration's 
Federal  Advisory  Committee  on  the 
National  World  War  n  Memorial  Design 
Competition  in  Washington,  DC,  will 
meet  on  an  as  needed  basis  in  August, 
September,  October,  and  November 
1996  (after  August  12, 1996).  The 
purpose  of  the  meetings  is  to  review  and 
evaluate  the  proposals  received  and 
make  recommendations  regarding  final 
selection.  The  agenda  for  all  meetings 
will  relate  to  the  evaluation  of  the 
proposals  received. 

All  meetings  will  be  closed  to  the 
public  because  procurement  sensitive 
matters,  including  the  pte-award 
evaluation  of  proposals,  will  be 
discussed.  The  bases  for  closing  the 
meetings  are  5  U.S.C.  S52b(c)  (3)  and  (4) 
(Government  in  the  Sunshine  Act). 

Questions  regarding  these  meetings 
should  be  directed  to:  Mr.  Dotiglas 
Nelaon,  Project  Manager,  General 
Services  Administration,  7th  and  D 
StreeU,  SW.,  Washington,  DC  20407. 

Dated:  July  26. 1996. 
DavU  |.  Bama. 
Acting  Administrator. 
IFK  Doc  96-19665  Filed  7-31-«6: 8:4S  am] 
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DEPARTMENT  Of  HEALTX  AND 
HUMAN  SERVICES 

Food  and  Onig  AdmlnMraUon 

AMaory  CommKla*;  NoOea  of  MaaUng 

AQBICV:  Food  and  Drug  Administratian, 

HHS. 

ACTION:  Notice. 


:  This  notice  aimounces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committer. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
infonnation  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  infonnation  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  numbisr  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
infonnation  about  a  particular  advisory 
committee  by  using  the  committee's  5* 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETSM:  The  following  advisory 
committee  meeting  is  aimounced: 

Endocilnologic  and  MalaboUc  Drugs 
Advlaoiy  Commltlsa 

Date,  time,  and  place.  August  15  and 
16,  1996,  8  a.m..  Holiday  Inn— 
Bethesda,  Versailles  Ballrooms  I  and  D, 
8120  Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  August  IS,  1996, 
8  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  6 
p.m.;  closed  presentation  of  data, 
August  16, 1996, 8  a.m.  to  10  a.m.; 
closed  committee  deliberation,  10  a.m. 
to  1  p.m.;  Kathleen  R.  Reedy,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-5455,  or  FDA  Advisory 
Committee  Infonnation  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  Endocrinologic 
and  Metabolic  Drugs  Advisory 
Committee,  code  12536.  Please  call  the 


hotline  for  information  conoeining  any 
possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  endocrine  and 
metabolic  diaordera. 

Agenda — Open  public  hearing. 
IntOTSSted  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Ilioee  desiring  to  make 
formal  preaentations  should  notify  the 
contact  person  before  August  7, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
August  15, 1996,  the  committee  will 
hear  presentations  and  engage  in 
scientific  discussion  on  recent 
developments  in  technique  and 
measurement  of  body  composition. 

Closed  presentation  of  data.  On 
August  16, 1996,  the  committee  will 
hear  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  investigational  new  drug  and 
new  drug  applications  (IND's  and 
NDA's).  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  tUs 
informaUon  (5  U.S.C  552b(c)(4)). 

Closed  committee  deliberations.  On 
August  16, 1996,  the  committee  will 
review  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  IND's  and  NDA's.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C 
5S2b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  bearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
TniniTniim  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 


diairpersan  determines  will  facilitate 
the  committee's  work. 

Public  h««iing«  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10]' 
concerning  the  policy  and  procedures 
for  electronic  nwdia  coverage  of  FDA's 
public  administrative  procasdings, 
including  heatings  before  public 
advisory  committeea  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representativec  of  the  electronic  media 
may  be  permittsd,  subiect  to  certain 
limitationa,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  inrlmilng 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Fadaral  B agister  notice.  Changes 
in  the  agenda  will  be  annouiiced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  bearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
mue  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
cturrent  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFl-35),  Food  and  Driig 
Administration,  nn.  12A^6,  5600 
Fishere  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  bt>m  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  he  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2.  10(d)),  pennits 
such  closed  advisory  committee 
meetings  in  certain  dtcumstances. 
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Those  portions  of  a  meeting  deaignatad 
u  cloaed.  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commeitnal  or  Bnanrial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disdoeure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
penoiul  privacy;  investigatory  files 
compiled  for  law  snfdrcsment  purposes; 
information  the  premature  disclosure  of 
«4iich  would  be  likely  to  signiScantiy 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
lelevant  to  FDA  matters. 

Example*  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  disnisainn.  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  onlinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  rlinirjl  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app.  Z),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 


Dated:  July  28, 19W. 
David  A  Ksailv. 
Commissioner  of  Food  and  Drugs. 
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AQBICY:  Health  Care  Financing 
AdminiatraUon  (HCFA).  HHS. 

ACTWH:  Notice. 


;  This  notice  lists  HCFA 
Tn«""«l  instructions,  substantive  and 
interpretive  regulations  and  other 
Fadaral  KagistBr  notices,  and  statements 
of  policy  that  ware  published  during 
January,  February,  and  March  of  1996 
that  relate  to  the  Medicare  and  Medicaid 
programs.  It  also  identifies  certain 
device*  with  investigational  device 
exemption  numbers  approved  by  the 
Food  and  Drug  Administration  that  may 
be  potentially  covered  under  Medicare. 
Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Fadaral 
Kegialar  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  time  frame. 
Generally,  we  also  provide  the  content 
of  revisions  to  the  Medicare  Coverage 
laauss  Manual.  There  were  no  revisions 
published  during  the  period  January  1 
through  March  31, 1996.  Chi  August  21 , 
1989,  we  published  the  content  of  the 
Manual  (54  FR  34555)  and  indicated 
that  we  will  publish  quarterly  any 
updates.  Adding  to  this  listing  the 
complete  text  of  the  changes  to  the 
Medicare  Coverage  Issues  Manual 
fulfills  this  requirement  in  a  marmer 
that  bcilitates  identification  of  coverage 
and  other  changes  in  our  manuals. 

FOR  FURT>Cn  MFOmiATION  CONTACT: 

Margaret  Cotton,  (410)  786-5255  (For 
Medicare  instruction  information). 

Pat  Prete,  (410)  786-3246  (For  Medicaid 
instruction  information). 

Sharon  Hippler,  (410)  786-4633  (For 
Food  and  E>rug  Administration- 
approved  investigational  device 
exemption  information). 

Cathy  Johnson,  (410)  786-S241  (For  all 
other  information). 


L  Program  lasuancc* 

The  Health  Caie  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  38 
million  Medicare  beneficiaries  and  36 
nullion  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  Providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  provideis,  and 
the  public,  and  (2)  effective 
communications  with  regional  offices. 
State  governments,  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  end  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  the  authority  granted 
the  Secretary  under  sections  1102, 1871, 
and  1902  and  related  provisions  of  the 
Sodal  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Kogisler 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  statements  of  policy, 
and  guidelines  of  geiteral  applicability 
not  issued  as  regulations.  We  published 
our  first  notice  June  9, 1988  (S3  FR 
21730).  Although  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  the  3-month  time 
frame.  Since  the  publication  of  our 
quarterly  listiug  on  June  12,  1992  (57  FR 
24797),  we  decided  to  add  Medicaid 
issuances  to  our  quarterly  listings. 
Acoonlingly,  we  list  in  this  notice 
Medicaid  issuances  and  Medicaid 
substantive  and  interpretive  regulations 
published  during  January  through 
March  1996. 

n.  Medicare  Coverage  laaoe* 

We  receive  numerous  ii>quiries  from 
the  general  public  about  whether 
spe^c  items  or  services  are  covered 
under  Medicare.  Providers,  carriers,  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  many  of  those  medical 
items,  services,  technologies,  or 
treatment  procedures  that  can  be  paid 
for  under  Medicare.  On  August  21, 
1989,  we  published  a  notice  in  the 
Federal  Kagisler  (54  FR  34555)  that 
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contained  all  the  Medicare  coverage 
Mjri«4«m«  issued  in  that  manual. 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  quarterly  in 
the  Federal  Register.  We  also  sometimes 
issue  proposed  or  final  national 
coverage  decision  changes  in  separate 
Federal  Register  notices.  Readers 
should  find  this  an  easy  way  to  identily 
both  issuance  changes  to  all  our 
manuals  and  the  text  of  changes  to  the 
Coverage  Issues  Manual. 

Revisions  to  the  Coverage  Issues 
Manual  are  not  published  on  a  regular 
basis  but  on  an  as-needed  basis.  We 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  ■— ""g  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare.  If  no  Coverage  Issues  Manual 
revisions  were  published  during  a 
particular  quarter,  our  listing  wUl  reDect 
that  fact. 

Not  all  revisions  to  the  Coverage 
Issues  Manual  contain  major  changes. 
As  with  any  instruction,  sometimes 
minor  clarifications  or  revisions  are 
made  within  the  text.  This  notice 
contains,  as  Addendum  IV,  reprinted 
maniijil  revisions  as  transmitted  to 
manual  holders.  The  new  text  is  shown 
in  italics.  We  have  not  reprinted  the 
table  of  contents,  since  the  table  of 
contents  serves  primarily  as  a  linriing 
aid  for  the  user  of  the  manual  and  does 
not  identify  items  as  covered  or  not. 

m.  Bow  To  Use  the  Addenda 

Th)s  notice  is  orgaitized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
coverage  decisions,  or  Food  and  Drug 
Administration-approved 
investigational  device  exemptions 
published  during  the  time  frame  to 
determine  whether  any  are  of  particular 
interest.  We  expect  it  to  be  used  in 
concert  with  previously  published 
notices.  Most  notably,  those  unfamiliar 
with  a  description  of  our  Medicare 
manuals  may  wish  to  review  Table  I  of 
our  first  three  notices  (53  FR  21 730, 53 
FR  36891,  and  53  FR  50577)  and  the 
notice  published  March  31, 1993  (58  FR 
16837),  and  those  desiring  information 
on  the  Medicare  Coverage  Issues 
Manual  may  wish  to  review  the  August 
21, 1989  publication  (54  FR  34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  six 
addenda.  Addendum  I  identifies 
updates  that  changed  the  Coverage 
Issues  Manual.  We  published  notices  in 
the  Federal  Register  that  included  the 
text  of  changes  to  the  Coverage  Issues 
Manual.  These  updates,  whan  added  to 


material  from  the  manual  pubUihad  oo 
August  21, 1989  constitute  a  complete 
manual  as  of  the  end  of  the  quarter 
covered  by  this  notice.  Parties  interested 
in  obtaining  a  copy  of  the  manual  and 
revisions  should  follow  the  instructions 
in  section  IV  of  this  notice. 

Addendum  11  identifies  previous 
Federal  Register  docimients  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

Addendum  III  of  this  notice  lists,  for 
each  of  our  manuals  or  Program 
Memoranda,  a  HCFA  transmittal 
number  uiuque  to  that  instruction  and 
its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

Addendum  IV  sets  fotth  the  revisions 
to  the  Medicare  Coverage  Issues  Manual 
that  were  published  during  the  quarter 
covered  by  this  notice.  For  the  revisions, 
we  give  a  brief  synopsis  of  the  revisions 
as  they  appear  on  the  transmittal  sheet, 
the  manual  section  number,  and  the  title 
of  the  section.  We  present  a  complete 
copy  of  the  revised  material,  no  matter 
how  minor  the  revision,  and  identify  the 
revisions  by  printing  in  italics  the  text 
that  was  changed.  If  the  transmittal 
Includes  material  uiuelated  to  the 
revised  section,  for  example,  when  the 
addition  of  revised  material  causes  other 
sections  to  be  rei>aginated,  we  do  not 
reprint  the  unrelated  material. 

Addendum  V  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable),  the  agency  file  code 
number,  the  title  of  the  regulation,  the 
ending  date  of  the  comment  period  (if 
applicable),  and  the  eflective  date  (if 
applicable). 

On  September  19, 1995,  we  published 
a  final  rule  (60  FR  48417)  establishing 
in  regulations  that  certain  devices  with 
an  investigational  device  exemption 
approved  by  the  Food  and  Drug 
Administration  and  certain  services 
related  to  those  devices  may  be  covered 
under  Medicare.  That  final  rule  states 
that  we  will  announce  in  this  qubtsrly 
notice  all  investigational  device 
exemption  categorizations,  using  the 
investigational  device  exemption 
nimibers  the  Food  and  Drug 
Administration  assigns.  Addendum  VI 
includes  listings  of  the  Food  and  Drug 
Administration-approved 
investigational  device  exemption 


numbers  that  have  been  appravwl 
during  the  quarter  covered  by  this 
notice.  The  listings  are  organized 
according  to  the  categories  to  which  the 
device  numbers  are  assigned  (that  is. 
Category  A  or  Category  B,  and  identiSed 
by  tlw  investigational  device  exemption 
ntuiber).  Future  notices  will  aimounce 
investigational  device  exemption 
categorizations  and  the  numbers 
asaignnd  by  the  Food  and  Drug 
Administntion  for  the  quarter  for  wfaidi 
the  notices  cover. 

IV.  How  To  Ofalain  UalMi  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual,  llioee 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 
Superintendent  of  Documents, 
Government  Printing  Office,  ATTN: 
New  Order,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954, 
Telephone  (202)  512-1800,  Fax 
number  (202)  512-2250  (for  credit 
card  orders);  or 
Natiotuil  Technical  Information  Service, 
Department  of  Commerce,  5825  Port 
Royal  Road.  Springfield,  VA  22161, 
Telephone  (703)  487-4630. 
In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittaUs)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publication*  thay 
seU. 

B.  Regulations  and  Notices 
Regulations  and  notices  are  published 

in  the  daily  Federal  Regisler.  interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Fedsral 
Register  by  contacting  the  GPO  at  the 
address  given  above.  Whan  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federal  Register  is 
published.  The  database  includes  both 
text  and  graphics  from  Volume  59, 
Ntunber  1  (January  2,  1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  (1)  the 
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World  Wide  Web— the  Supeiintendent 
of  Dociuneota  home  page  address  is 
hnp7/«rww.access.gpo.gov/8u_docs/; 
(2)  local  WAIS  cUent  software,  or  (3) 
telnet — swais.access.gpo.gov,  then  login 
as  guest  (no  password  required)^  Dial-in 
users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais.  then  login  as  guest  (no 
pesswoid  required).  For  general 
inibrmation  about  GPO  Access,  contact 
the  Q>0  Access  User  Support  Team  by 
sending  Internet  e-mail  to 
helpOeidsOS.eids  gpo.gov;  by  faxing  to 
(202)  512-1262;  or  by  calling  (202)  512- 
1530  between  7  ajn.  and  5  pjn.  Eastern 
time,  Monday-Friday,  except  for 
Federal  holidays. 

C.  Rulings 

We  publish  Rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  from  the  nearest  HCFA  Regional . 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  also 
sometimes  publish  Rulings  in  the 
Federal  Register. 

D.  HCFA 's  Compact  Disk-Read  Only 
Hiemory  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM,  which 
may  be  purchased  from  GPO  or  NTIS  on 
a  subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  Xl,  XVm,  and  XDC  of  the  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  of  the  Compilation  of  the 

Social  Security  Laws  are  current  as  of 
January  1, 1995.  The  remaining  portions 
of  CD-ROM  are  updated  on  a  monthly 


Because  of  complaints  about  the 
unreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  as  of  March 
1995,  we  deleted  these  appendices  from 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future,  and  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CI>-ft.OM. 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  dV- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 


V,  itow  Ta  Ka*tow  LWal  Maierial 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depositaiy  Libnuy  (FDL).  Under  the 
FDL  program,  goYemment  publications 
are  sent  to  approximately  1400 
designated  libtaries  throughout  the 
United  States.  Interested  parties  may 
examine  the  dociunents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  lituary  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL,  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
most  Federal  Government  publications, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  public.  These 
Ubraries  provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  c^tain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library.  Superintendent  of 
Doctunents  numbers  for  each  HCFA 
publication  are  shown  in  Addendum  m, 
along  with  the  HCFA  publication  and 
transmittal  niunbers.  To  help  FDLs 
locate  the  instruction,  use  the 
Superintendent  of  Documents  nimiber, 
plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Carriers  Manual, 
Part  3— Claims  Process  (HCFA-Pub.  14- 
3)  transmittal  entitled  "Beneficiary 
Address  Change."  use  the 
Superintendent  of  Documents  No.  HE 
22.8/7  and  the  HCFA  transmittal 
nimiber  1538. 

VI.  General  InCBRnaliaB 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addenda  m  may  be  addressed  to 
Margaret  Cotton,  Bureau  of  Program 
Operations,  Issuances  Staff,  Health  Care 
Financing  Administration,  S3-01-27, 
7500  Security  Blvd.,  Baltimore,  MD 
21244-1850.  Telephone  (410}  786-5255. 

Questions  concerning  Medicaid  items 
in  Addenda  m  may  be  addressed  to  Pat 
Prete,  Medicaid  Bureau,  Office  of 
Medicaid  Policy,  Health  Cara  Financing 
Administration,  C4-25-02,  7500 


Security  Boutovard.  Baldmora.  MD 
21244-1850,  Telephone  (410)  786-3246. 

Questions  concerning  Food  and  Drug 
Administration-approved 
investigational  device  exemptions  may 
be  addressed  to  Sharon  Hippler,  Bureau 
of  Pohcy  Development,  Office  of 
Chronic  Care  and  Insurance  Policy, 
Health  Care  Financing  Administration, 
C4-11-04,  7500  Security  Blvd., 
Baltimore,  MD  21244-1850.  Telephone 
(410)  786-4633. 

Questions  concerning  aH  other 
information  may  be  addressed  to  Cathy 
Johnson,  Bureau  of  Policy  Development, 
Office  of  Regulations,  Health  Care 
Financing  Administration,  C5-09-05, 
7500  Security  Blvd.,  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-5241.. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  03.773.  Medicare — Hospital 
Insunmce.  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
ftogiam) 

Dated:  July  19, 1996. 
Carol  J.  Walton, 
Director,  Bunau  ofPrOffxim  Opemtioita. 

Addendum  I 

This  addendum  lists  the  publication 
dates  of  the  most  recent  quarterly  listing 
of  program  issuances  and  coverage 
decision  updates  to  the  Coverage  Issues 
Manual.  For  a  complete  listing  of  the 
quarterly  updates  to  the  Coverage  Issues 
Manual  published  during  March  20, 
1990  through  November  14, 1994, 
please  refer  to  the  January  3. 1995 
update  (60  FR  134). 
January  3, 1995  (60  FR  132) 
April  6, 1995  (60  FR  17538) 
July  26, 1995  (60  FR  38344) 
November  15,  1995  (60  FR  57435) 
April  8, 1996  (61  FR  154) 
June  26, 1996  (61  FR  33119) 

Addendum  0 — Description  of  Manuals, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9, 1988,  at  53  FR 
21730  and  supplemented  on  September 
22, 1988,  at  53  FR  36891  and  December 
16, 1988,  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21, 1989,  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  maiuials  and  memoranda  that 
vn  maintain  was  published  on  October 
16, 1992,  at  57  FR  47468. 


ADDENDUM  III— MEDICARE  AND  MEOCAO  MANUAL  INSTRUCTIONS  JANUARV  T>ffiOUQH  MARCH  18M 


Trans.  Na 


ManuaVSubiK^Pubicaian  NintMr 


Part  3-CWma  Praeaaa  fICPA  Pub.  M-SI 

1871 

1672 

1873 

«  Oalma  fyoeaaalrig  Tam<nelogy. 
Handbig  Inoonplala  or  bwBM  OaiRB. 

•  PRO  Rapollng  on  Madcal  Rmtaw. 

•  QuIiMkiai  (or  Ravtow  d  CWmt  tar  EpoaHn. 

PrecaaafKFA  Pub.  14-9) 
o>  Oddu— nti  No.  HE  2M»T) 


1S33 

1634 
1536 


1S3S  . 

1537  . 

1538  . 


'  NonmWufV  snd  Oi^trtxttton  of  ttM  LiM. 

FWxnlng  of  CPT  Codat. 

AdJdASCCodBr 

>  Poflkon  Eminion  Tomography  Scms. 

BHng  Htqulremanii  tor  PET  Sara. 

Ctairm  PiQctnIng  InMudtora  tor  PET  Scan  Ctiimt. 
'  CWnm  ProoMifciQ  Torminology. 

nwong  noofnpMM  or  nwMacMiins. 

i^HB  cmnoni  rmpuvmBm  Manx. 

ConcMonil  DsIb  Etonwnl  RstiulmnsnlB. 

noaeonoWenMi  and  Nec<eeHy. 

Mm  24— Type  of  Sarvtoe. 
'  Bwiiidary  ActtMS  Ovnga. 


I  (HCFA  PutoL  14-«> 

(BupariifilMidant  ol  DoouManta  No.  HC  SK,tf7-4| 


1 1-13— Pliant  and  Insured  Inlomialiaa 
Mama  14— 33— PtvyaUan  or  '!iiyn)ie<  liAjiiiiaUon. 
riaia  uf  "jaiwita  Cortwa  and  DeMMona. 


I  (HCFA  Pub.  aOB) 
lNaHE22J«-«) 


B-oe-1 «  CoeatagatorOco^atfonalTherapiilalnlnclapandBrtPraellca. 


Oarilara  (HCFA  Prik  •QAA) 
(SupariMandant  ol  DocumanlB  Na,  HE  22J«-8> 


AB-a6-2 


Naw  Mafsat  Rale  PayaUa  on  Clean  CWma  Not  PaM  Tknaly. 
Exduaian  Piocaaa.  Sll28(bM7). 


(Syparlnlvidant  ol 


9«FAPub.M| 
NcHEWe  8) 


96-1 


(Number  Five). 


9«FAPub.10 
(BunailiilainlMit  of  Docwminia  N&  HE  22J«-iq 


V      » 


68  . 


ao . 


BackQrDund. 


InlBfactfon  wNh  Banaficiaiy  Grotfja. 

Other  AdMliaa. 
>  PRO  Raixiiling  on  Medfcal  Ravlaw, 

TracUnQ  Adjuabnanls. 

PROWniemiaaafy/Cafiter  Coonfciatlon  ActMMea. 

AdMonal  PROCviiir  CooRlralion  AdMiaa. 
i  BachBreund. 
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AOOENOUM  ll(— MEDICARE  AND  MEDICAIO  MANUAL  INSTRUCTIONS  JANUARY  THROUGH  MARCH  1996— Continued 


Trans.  No. 


MautfSutatKi/PutjScalianNiiiTter 


PRO 

Type*  a«  PnMMad  AcVons  That  ClrcumMnt  PPS. 
Aclions  to  be  Tatan  by  PRO. 
Auttiorily. 

Type*  o<  Danlal  Ds»imlnallons. 
Noaacaoonoi  uaraai. 
Conlsnl  o(  OarM  NoVce. 
Slakilny  and  RagUMory  Raqukwnanlt. 
■  tor  Raconaidaralion. 


CircuTwvnSon  ol  Praapadiva  PaynMnt  Sysflam. 

Hai  liyii'wiiil 

Afipaals  Counci  Revtaw. 


ai 


ChumanSon  of  PPS  Derial  Model  NoUca. 
QrcunivanSon  of  PPS  Raconsidaratjon  Model 
'  Training. 
CSallons  and  AuHuHy. 


#<CFA  Pub.  21) 
(SupartnlMidsnt  of  OoeumaMB  No.  HE  22jni| 


•  CracS  Balanca  Reporting  flaquiremaniL 
Payment  ol  AnwunlB  Owed  Medcara. 
Madcwa  Cradi  Briwica  Report  CartbaMoni 

Medhara  CracM  Balanca  Report  (HCFA-838) 


fmt  1— (HCFA  Pub.15-1) 
(Si^arinHndant  of  Ooeumanta  Ma  HE  22.V4 


388  . 

380  . 

381  . 


392 


>  Travel  Eipanee. 
Regional  Made  are  S«fing-Bad  SNF  Ralea. 


Necessary. 

Aocounis  Racaivabia  Finendng. 
Coets  Indudad  in  Cifiaal.Relatad  Coets. 
Capital  Related  Coets  of  Relaled  Organizalions. 
Debt  Issuance  Costs,  Debt  Discounts,  and  DaU  Rademplian  Coats. 
Coats  Exdudsd  From  Capitat-Related  Costs. 
Joinlly  Onmsd  Equipmenl. 
Unpaid  Coifyansalion. 
'  Anntulanca  Sarvica. 


«i    nelnslalsasaiil 
(HCFA  Pub.  t8) 


98-1 
96-2 


96-a 


•  Cunulaliw  Report  of  Ptiysicians/PiaLiliuiiers.  Providera  andtar  Ottwr  HaaW)  Care  Suppliers  Sanctioned/Rainstalad. 

•  Report  of  Ptiysicians'Praclioners.  Piovidera  antVor  Ottwr  HeaWi  Care  Suppliers  Exduded^einstated— Oecenter  1995  and 
January  1996. 

«  Report  of  Ptiysicians/PiaUiliuieis.  Prowdets  andtor  Other  I  loellti  Care  Oniptam/Rainstslad— Fetxuary  1996. 


IV 

There  are  no  revisions  to  the  Coverage  Issues  Manual  for  this  quarter. 

AooB«xjM  v.— Regulation  Documents  Pubusheo  in  the  Federal  Register 


PubicsDon 
dale 

FR  Vol.  61 
paya 

CfRPart 

Placode- 

Regulation  Mle 

End  of  com. 
mem  period 

Efledive 
date 

01/19M 

01/23« 

138S-1380 
1769-1772 

BPD-654-NC 
ORD-0S3-N 

of  ArpKcations  from  HoMtab  Requesting  W*r- 
ers  lor  Organ  Procurement  Service  Aiaa. 
New  and  Pendng  Demonstration  Protect  Propoe- 
tlB  Sutamittnd  Pursuant  to  Section  111S<^  of 
the  Social  Security  Act  November  1985. 

03/1  a«6 

01/1W96 
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ADDENDUM  v.— Regulation  Documents  Published  in  the  Federal  Rcqister— Continued 


PitHicalion 
dale 

FRV0161 
page 

CFRPart 

Flacada* 

RegUallontllts 

ElB  of  COIK* 

mani  paiiod 

ElMCVVS 

dato 

oioam 

01/28/96 

2S16-2S19 

2516 

2725-2727 
7266 
7796 

9405-8410 

13430- 
13450 

412, 413 

440 ., 

417.434  .. 

BPO-134-NC 

OnD-078-N 

BPt>-825-FCN 
ORO-0e4-N 

ono-oes-N 

MB-071-P 
OMC-010-FC 

Mednare  Pfo^am:  Ravlaad  CHIeria  «id  Stand- 
ards tor  Evaluating  DwaUa  Madcal  Equipmart. 
ProsHwlics,  OrthoHcs,  and  Supples  Regional 

1996. 
Medfcare   Program;   Announcamsnt   of   FureJng 

AvaiabMy  tor  a  Cocparalive  Agraement  tor  an 

EndSlage  Renal  Oieaaaa  (ESRD)  Mnged 

Cam  DamonaaaHon. 
Medcara  Program:  Changee  to  tlw  Hospital  Inpa- 

tienl  Praepactlva  Payment  Systams  and  Fiscal 

Year  1986  Rataa:  Conadlona. 
New  and  Pendng  Damonatallon  F^njact  Piopoa- 

als  SUmMsd  Punusnt  to  Section  11lS(a)  ol 

the  SooM  Sacuty  Act:  DaoanAer  1995. 

alB  Submitled  Purauart  to  Section  1115(a)  of 
the  Social  Sacurily  Act  Jmwy  1996. 

Saninis. 

tor  Physician  InoanHva  Piana  in  Prepaid  Haalh 
Cera  Otgwlilluiis. 

azamt 

OSIOTIM 
VGOBM 

saimix 

01/29A6 

02C7/96 

1QfD1/96 

aei2M6 

03X»96  ....... 

osarm  — . 

04/2V96 

*QN— Qarwral  Notica;  PN— Proposed  Notice;  FN— Final  Notice;  P— Notice  o(  Propooed  Riiemeidng  (NPRM);  F— Fkiel  Riia;  FC-Fit^  Rule 
with  Comment  Period;  CN— Correction  Notice:  SN— Suspension  Notice:  WN— Withdrawal  Notice;  NR-44olice  ol  HCFA  Ruh^ 


Addendum  VI     ratagnriiaHwi  of  Food 
and  DSug  AdmiiiialiaHun-Appforad 
layaaHgaHnsial  Perica  E»ann»tioiia 

Under  the  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  360c),  devices  fall  into 
one  of  three  classes: 

Class  I — Devices  for  which  the  general 
controls  of  the  Food,  Drug,  and 
Cosmetic  Act,  such  as  adherence  to 
good  manufacturing  practice 
regulations,  are  sufficient  to  provide  a 
reasonable  assuraiwe  of  safety  and 
effoctiveness. 

Class  0— Devices  that,  in  addition  to 
general  controls,  require  special 
controls,  such  as  performance  standards 
or  postmarket  surveillance,  to  provide  a 
reasonable  assurance  of  safety  and 
effectiveness. 

Class  /Z7— Devices  that  cannot  be 
classified  into  Class  I  or  Class  n  because 
insufficient  information  exists  to 
determine  that  either  special  or  general 
controls  would  provide  reasonable 
assurance  of  safety  and  effectiveness. 
Class  m  devices  require  premarkst 
approvaL 

Under  the  new  categorization  process 
to  assist  HCFA,  the  Food  and  Drug 
Administration  assigns  each  device  with 
a  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  to  one  of  two  categories: 
Expeiimental/Investigational  (Category 
A)  Devices,  or  Non-Expeiimental/ 
Investigational  (Category  B)  Devices. 
Under  this  categorization  process,  an 
expeiimental/investigitional  (Category 
A)  davioe  is  an  innovative  device  in 


Class  m  for  which  "abaohite  riak"  of  the 
device  type  has  not  been  established 
(that  is,  initial  questions  of  safety  and 
eOisctiveness  have  not  been  resolved 
and  the  Food  and  Drug  Administration 
is  unsure  whether  the  device  type  can 
be  safe  and  effective).  A  non- 
experimental/investigational  (Calagory 
B)  device  is  a  device  believed  to  be  in 
class  I  or  Class  n,  or  a  device  believed 
to  be  in  Class  m  for  which  the 
incremental  risk  is  the  primary  risk  in 
question  (that  is,  underlying  questions 
of  safety  and  effectiveness  of  that  device 
type  have  been  resolved),  or  it  is  known 
that  the  device  type  can  be  safe  and 
effective  because,  for  example,  other 
manufacturers  have  obtained  Food  and 
Drug  Administration  approval  for  that 
device  type. 

The  criteria  the  Food  and  Drug 
Administration  uses  to  categorize  an 
investigational  device  under  Category  B 
includa  the  followins: 

(1)  Devices,  regardless  of  the 
classification,  under  investigation  to 
establish  substantial  equivalenca  to  a 
predicate  device,  that  is,  to  establish 
substantial  equivalence  to  a  previously/ 
currently  legally  marketed  device. 

(2)  Class  ni  devices  whose 
technological  characteristics  and 
indication  for  use  are  comparable  to  a 
Pre-Markat  Approval  (PMA)-apptoved 
device. 

(3)  Class  in  devices  with 
technological  advances  compared  to  a 
PMA -approved  device,  that  is,  a  device 
with  technological  changes  that 


represent  advances  to  a  device  that  has 
already  received  FMA-approval 
(generational  changes). 

(4)  Class  m  devices  that  are 
comparable  to  a  PMA -approved  device 
but  are  under  investigation  for  a  new 
indication  for  use.  For  purposes  of 
studying  the  new  indication,  no 
significant  modification  to  the  device 
were  required. 

(5)  Pre-amendments  Class  IH  devices 
that  become  the  subject  of  an 
investigational  device  exemption  after 
the  Food  and  Drug  Admini^ration 
requires  premarket  approval,  that  is,  no 
PMA  application  was  submitted  or  the 
PMA  application  was  denied. 

(6)  Nonsignificant  risk  device 
investigations  for  which  the  Food  and 
Drug  Administration  required  the 
submission  of  an  investigational  device 
exemption. 

The  following  information  presents 
the  device  number,  category  (in  this 
case.  A),  and  criterion  code.  G9S0168 
A2,  0950175  Al,  0960026  A2,  0960033 
Al,  G960034  Al,  0960055  A2,  G960060 
A1,G960066A2 

The  following  information  presents 
the  device  number,  category  (in  this 
case,  B),  and  criterion  code.  G950194 
Bl,  0950210  Bl,  G950212  B3,  0950217 
Bl,  0950218  Bl,  0950229  B3,  0950231 
B,  0960003  B4,  O960018  B4,  O960019 
B4,  C960021  B2,  0960022  B4,  0960023 
B2,  G960024  B3,  0960025  B2.  G960027 
B4,  G960028  Bl,  0960029  B4,  G960030 
B2,  0960031  B2,  0960035  B4,  G960037 
B4, 0960036  B4,  0960041  B4,  G960043 
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Bl.  G960046  Bl,  0060051  B3,  G960054 
B3,  G960056  BS.  G060057  B2,  0960059 
B2,  G960061  B2.  G960062  B2 

Note:  Sonw  investigatknul  devices  nuy 
exhibit  unique  chftracteristics  or  raise  uhty 
ooQcems  that  make  additional  conaidention 
Qscesmy.  For  these  devicn,  HCFA  and  the 
Pood  and  Drug  Administratian  will  agree  on 
the  additiooal  criteria  to  be  used  The  Food 
and  Drug  Administration  will  use  these 
criteria  to  assign  the  davice(s]  to  a  category. 
Aa  experience  is  gained  in  the  categorization 
process,  this  addendum  may  be  modified. 

(FR  Doc  06-19559  Piled  7-^1-96;  8:45  am] 


$9fvloM  Adnintstntton 

Cunwit  LM  of  UbonilMlM  Which 
MMt  Mnlmiifn  StmdwoB  To  EnQisyv  in 
UrtM  0ni9  TMHng  for  Fadtni 
AflMidMt  tnd  Laboraftofiss  Thflt  Hsw 
WHhdraNNii  Front  tti9  ProQrani 

AOBIcr:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Fonnerly:  National  institute  on  Drug 
Abuse,  AOAMHA,  HHS). 
action:  Notice. 

SlMMMrr:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  imder  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  Listing 
thereafter. 

FOR  RMTHEK  MF0MIAT10N  OOHTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Prt)grams,  Room  13A-54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301)  443-6014. 
SUPPI.BMEMTMIY  MFOnUTION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Caitification  of  Laborataries  Engaged 


in  Urine  Drug  Testing  for  Federal 
Agraicies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on4ite  Inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laborataries  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  iriinitniim 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  mlniTmim 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Asgit  Analytical  Latxntories,  Inc.,  624 
Gruamar*  Park  Rd..  Suits  21.  Nashvilla. 
TN  37211,  eiS-331-5300 

Alabama  Reference  [.aborstories.  Inc.,  543 
Soutb  Hull  St.,  MoDlgomery,  AL  36103, 
80O-541-*  931/205-263-5745 

American  Medical  Laboratorias.  Inc.,  14225 
^4ewtl^ook  Dr.,  Chantilly,  VA  22021,  703- 
802-6900 

Associated  Pathologists  L.al>orBtories,  Inc., 
4230  South  Bumham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733-7886 

AssocifllBd  Regional  and  University 
Patbologists,  Inc.  (ARUP),  500  Cbipeta 
Way,  Sail  Lake  City,  UT  84108, 801-583- 
2787 

Baptist  Medical  Canter — ^Toxicology 
Laboratory.  9601 1-630,  Exit  7.  Little  Rock, 
AR  72205-7299,  501-227-2783  (fonnerly: 
Foreoaic  Toxicology  Latxjratory  Baptist 
Medical  Center) 

Bayshora  Qinical  Laboratory,  4555  W. 
Schroeder  Dr.,  Brown  Deer,  WI  53223, 
414-355-4444/600-677-7016 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136.  305-325-5810 

Cantinela  Hospital  Airport  Toxicology 
Latx>r8tory.  9601  S.  Sepulveda  Blvd.,  Los 
Angeles.  CA  90045.  310-215-6020 

Qinical  Refenince  Lab.  11850  West  85th  St.. 
Lenexa.  KS  66214.  800-^45-6917 

CompuChem  Laboratories.  Inc..  1904 
Alexander  Drive,  Research  Triangle  Park, 
NC  27709,  919-549-8263/800-833-3984 
(Formerly:  CompuChem  Laborataries.  Inc., 
A  Subsidiary  of  Roche  Biomedical 
Lat)oratory,  Roche  CompuChem 
Laboratorias.  Inc.  A  Memt)er  of  the  Roche 
Group) 

CX>RNING  cainical  Laboratorias,  4771  Regent 
Blvd.,  bving.  TX  75063,  800-526-0947 
(fonnerly:  Damon  Qinical  Laboratoriaa, 
DamoB/MatPath) 

CX3RNING  Clinical  Laboralaries.  875 
Crsentree  Rd.,  4  Parkway  Ctr..  Pittsburgh. 
PA  15220-3610.  800-284-7515  (fbimarly: 
Med<3>ek  Laboratories.  Inc.,  Med-Chak/ 
Damoa,  MatPath  Laboratorias) 


CORNING  Clinical  Laboratories,  4444 
Giddii«s  Rowl.  Auburn  Hills,  MI  48326, 
800-444-0106/810-373-9120  (formerly: 
HaalthCara/Prafemd  Laboratories, 
HaahhCare/MslPalb) 

CORNING  Clinical  Labontories  Inc.,  1355 
Mittel  Blvd.,  Wood  Dale.  IL  60191,  708- 
59S-3SS8  (fcrmerly:  MetPath.  Inc., 
CORNING  MalPath  Clinical  Laboratories) 

CORNING  Clinical  Laboratories.  South 
Central  Divison,  2320  Schuetz  Rd.,  St 
Louis,  MO  63146.  800-268-7293  (ConDHriy: 
Metropolitan  Reference  Latxsratories,  Inc.) 

CORNING  Qinical  Laboratory.  One  Malcobn 
Ave.,  Tetorboro,  N)  07608,  201-393-5000 
(fannerlv:  MotPalh.  Inc..  (X)RNING 
MatPath  Clinical  Laborataries) 

CORNING  National  Center  for  Forensic 
Sdanca,  1901  Sulphur  Spring  Rd.. 
Baltimoia,  MD  21227. 410-536-1485 
(formerly:  Marylarul  Medical  Laboratory. 
Inc.  National  Center  for  Forensic  Science) 

CORNING  Nichols  Institute.  7470-A  Mission 
Valley  Rd..  San  Diego.  CA  92108-4406, 
800-446-4728/619-686-3200  (formerly: 
Nichols  Institute,  Nichols  Institute 
Substance  Abuse  Testing  (NISAT)) 

Cox  Health  Systems,  Dapulment  of 
Toxicology.  1423  North  Jefferson  Ave., 
Springfield,  MO  65802,  800-876-3652/ 
417-209-3093  (formerly:  Cox  Medical 
Onters) 

Dept  of  the  Navy,  Navy  Drug  Screening 
Laboratory.  Great  Lakes,  IL,  Building  38-H, 
Great  Lakes,  IL  60086-5223,  708-688- 
2045/708-688-4171 

Diagnostic  Services  Inc.,  dba  DSI.  4048  Evans 
Ave.,  Suite  301,  Fort  Myers,  FL  33901, 
813-936-5446/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr..  ValdoeU,  GA  31604,  912-244- 
4466 

Drs.  Webar,  Palmar,  Macy,  Chartered,  338  N. 
Front  St..  Saline.  KS  67401 ,  913-823-9246 

DrugProof.  Division  of  Dynacare/Laboratory 
of  Pathology.  LLC.  1229  Madison  St.,  Suite 
500,  Nordstrom  Madical  Tower,  Seattle. 
WA  98104.  800-896-0180  /  206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc..  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle.  Inc.) 

OlugScan.  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster.  PA  18974.  215-674-9310 

ElSohly  Laboratories,  Inc..  5  Industrial  Park 
Dr..  Oxford,  MS  38655,  601-236-2609 

General  Medical  Laboratories,  36  South 
Brooks  SL,  Madison,  WI  53715,  608-267- 
6267 

Harrison  Laboratories,  Inc.,  9930  W.  Highway 
80.  Midland.  TX  79706,  800-725-3784/ 
915-563-3300  (formerly:  Harrison  & 
Associstes  Forensic  Laborataries] 

Jewish  Hospital  of  Cincinnati,  Inc.  3200 
Burnet  Ave.,  Cindimati,  OH  46229,  513- 
569-2051 

LabOne,  Inc.,  8915  Lenexa  Dr..  Overland 
Park.  Kansas  66214,  913-688-3927 
(formerly:  Center  for  Laboratory  Services,  a 
Division  of  LabOne,  Inc.] 

Laboratory  Corporation  of  America,  13900 
Park  Canlar  Rd.,  Hemdon,  VA  22071,  703- 
742-3100  (Formerly:  National  Health 
Laboratories  Incorporated) 

Laboratory  Corporation  of  America.  21903 
68th  Ave.  South,  Kant,  WA  98032,  206- 
395— 4<XX)  (Foimarly:  Ragionai  Toxicology 
Senricea) 
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Laboratory  Corpoiation  of  America  Holdings, 

1120  Statalina  Rd.,  Southavan.  MS  38671. 

601-342-1286  (Formerly:  Roche 

BSomadical  Laboratories,  Inc.) 
Labosatosy  Corporadon  of  America  Holdings, 

69  First  Ave.,  Raritan,  N]  06869,  800-437- 

4986  (Formerly:  Rocha  Biomedical 

Laboratories,  Inc.) 
Laboratory  Specialists,  Inc.,  113  Jarrell  Dr., 

Belle  Chasaa,  LA  70037. 504-392-7961  ' 
Marahfiald  Labciatorias.  1000  Nwth  Oak 

Ave.,  Marahfiald,  WI  54449, 715-389- 

3734/800-222-6635 
MadExpreas/Natiooal  Laboratory  Canter, 

4022  Willow  Lake  Blvd.,  Memphis,  TN 

38175,901-795-1515 
Madical  College  Hospitals  Toxioology 

Laboratory,  Deparnnent  of  Pathology,  3000 

Arlington  Ave.,  Toledo,  OH  43699-0008. 

419-381-5213 
Madlah  Clinical  Testing.  Inc.,  212  Charry 

Lane,  New  Castle,  DE  19720,  302-655- 

5227 
MadTox  Laboratorias.  hic.  402  W.  County 

Rd.  D.  St  Paul,  MN  55112,  800-832-3244/ 

612-636-7466 
Methodist  Hospital  of  lixliana.  taic. 

Department  of  Pathology  and  Laboratory 

Medidna,  1701  N.  Senate  Blvd., 

Indianapolia,  IN  46202,  317-929-3587 
Mathodiat  Madical  Center  Toxicology 

Labocalnry,  221  NS.  Glao  Oak  Ave., 

Psoria,  n.  61636, 600-752-1835/309-671- 

5199 
MatroLab-Lagacy  Labotatoy  Servicas,  235  N. 

Ckabam  St.,  Portland,  OR  97227, 503-413- 

4512,  800-237-7808(x4512) 
Miimeapolis  Veterans  AfEiirs  Madical  Center, 

Forensic  Toxicology  Laboratory,  1  Veterans 

Drive,  Mlrmsapolis,  Minnesota  55417. 

612-725-2088 
National  Toxicology  Laboratories,  Inc.,  1100 

California  Ave.,  Bakarsfiald.  CA  93304, 

805-322-4250 
Nocthwest  Toxicology,  Inc,  1141  E.  3900 

South,  Salt  Lake  Qty.  UT  84124, 800-322- 

3361 
Oregon  Medical  Laboratories,  P.O.  Box  972. 

722  East  11th  Ave.,  Eugene,  OR  97440- 

0972,  541-687-2134 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana.  Spokane,  WA  99206, 

509-926-2400 
PharmCbem  Laboratorias,  Inc,  1505-A 

03rien  Dr.,  Menio  Park.  CA  94025,  415- 

326-6200/600-446-5177 
PbarmChem  Laboratorias,  Inc.,  Texas 

Division,  7606  Pebbis  Dr..  Fort  Worth,  TX 

76118,  817-595-0294  (formeriy:  Harris 

Medical  Lalxiratory) 
Physicians  Reference  Laboratory,  7800  West 

110th  SL,  Overland  Park,  KS  66210,  913- 

338-4070/800-821-3627 
Poisonlab.  Inc.,  7272  Clairemont  Masa  Rd., 

San  Diego,  CA  92111  619-279-2600/800- 

882-7272 
Premier  Analytical  Laboratories,  15201 1-IO 

East,  Suite  125.  Channelview.  TX  77530, 

713-457-3784  (formerly:  Drug  Labs  of 

Tsxaa) 
Presbyterian  Laboratory  Services, 1851  East 

Third  Street,  Charlotte,  NC  28204, 800- 

473-6640 
Puckatt  Laboratory,  4200  Mamia  St, 

Hattiesburgb,  MS  39402,  601-264-3856/ 

800-844-8378 


Scientific  Testing  Laboratories,  lac,  463 

Southlake  Blvd.,  Richmond,  VA  23236, 

804-376-9130 
Scott  t  While  Drug  Tasting  tabofatofy,  600 

a  2Sth  St.,  Temple,  TX  76304.  800-749- 

3788 
S.E.D,  Medical  Laboratories,  500  Walter  NE, 

Suite  500,  Albuquerque,  NM  87102,  505- 

244-8800,  800-999-LABS 
Sierra  Nevada  Laboratories,  Inc,  688  Willow 

St..  Reno.  NV  89502,  800-646-6472 
SmithKline  Beacfaam  Clinical  Labotatoriaa. 

7600  Tyrone  Ava.,  Van  Nuys,  CA  91045, 

618-989-2520 
SmithKline  Beacham  Clinical  Laboratoriaa. 

801  East  Dixie  Ave..  Laeabuig.  FL  34746, 

352-787-9006  (formerly:  Doctna  h 

Physidana  Laboratisry) 
SmithlCina  Beecham  Clinical  Labontories, 

3175  Presidential  Dr.,  Atlanta.  GA  30340. 

770-452-1590  (formerly:  SmidiKlina  Bio- 

Sciance  Laboratories) 
SmithKUne  Beecham  Qinical  Labctatorias. 

506  E.  State  Pkwy..  Scbaumburg.  IL  60173, 

708-885-2010  (formerly:  Intematioaal 

Toxicology  Laboratories) 
SmithKUna  Beecham  Clinical  Laboratorias, 

400  Egypt  Rd..  Norristown.  PA  19403,  600- 

523-5447  (formerly:  SmithKline  Bio- 

ScieDce  Laboratories] 
SmithKline  Beecham  Clinical  Laboratories. 

8000  Sovereign  Row,  Dallas.  TX  75247, 

214-636-1301  (formerly:  SmithKUna  Bio- 
Science  Laboratories) 
South  Bend  Medical  Foundation,  Inc,  530  N. 

Lafayette  Blvd..  South  Bend,  IN  46601, 

219-234-4176 
Southwest  Laboratoriaa,  2727  W.  Baseline 

Rd.,  Suite  6,  Tempe,  AZ  85283, 602-438- 

6507 
St  Anthony  Hospital  (Toxicology 

Laboratory),  P.O.  Box  205, 1000  N.  Lse  St, 

Oklahoma  Qty,  OK  73102, 405-272-7052 
Toxicology  &  Drug  Monitoring  LalMratory, 

University  of  Missouri  Hospital  &  Clinics, 

2703  Clark  Lane,  Suite  B,  Lower  Level, 

Columbia,  MO  65202,  314-882-1273 
Toxicology  Testing  Service,  Uic,  5426  N.W. 

79th  Ava.,  Miami,  FL  33166,  305-593- 

2260 
TOXWORX  Laboratories,  Inc.,  6160  Variel 

Ave.,  Woodland  Hills.  CA  91367, 816-226- 

4373  [formerly:  Lalxiratory  Specialists. 

Inc:  Abused  Drug  Laboratories;  MedTox 

Bio-Analytical,  a  Division  of  MedTox 

Laborataries.  Inc.] 
UNILAB,  18408  Oxnard  St,  Tarzana,  CA 

91356,  800-492-0800/818-343-8191 

(formerly:  MetWest-BPL  Toxicology 

Laboratory) 

No  laboratories  withdrew  from  the 
National  Laboratory  Certification 
Program  during  July. 
Richard  Knpanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc  96-19490  Filed  7-31-96:  8:45  am) 
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NoUm  Of  Rwaipt  Of  Apptlcatlons  lor 


The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activiUes  with  endangered  spedes.  This 
notica  Is  provided  purstiant  to  Sectioo 
10(c)  of  the  Endangered  Spedas  Act  of 
1973.  OS  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-6174J4 
Apptknni:  John  Teeter,  Fairviaw,  NC 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygaigws 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-817217 

Applicant:  African  Lion  Sahti  h  Game  Farm. 
Ontario  Canada 

The  applicant  requests  a  pennit  to 
reexport  and  reimport  four  captive  bom 
Asian  elephants  [Elephants  maximus) 
and  progeny  of  the  animals  currently 
held  by  the  applicant  and  any  wnimsls 
acquired  in  the  United  States  by  the 
applicant  to/frtim  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  consarvaticQ  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 
PRT-817258 
Applicant:  African  Lion  Sabri  k  Game  Farm, 

{Ontario  Canada 

The  applicant  requests  a  pennit  to 
reexport  and  reimport  four  captive  bom 
Asian  elephants  [Elephants  maximus) 
and  progeny  of  the  animals  currently 
held  by  the  applicant  and  any  aniitials 
acquired  in  the  United  States  by  the 
applicant  to/from  world-.'.ide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notificatioD  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 
PRT-816663 
Applicant:  Tom  Bolack,  Farmington,  NM 

The  applicant  requests  a  pennit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygarcta 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
siuvival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
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WUdlifs  Service,  Office  of  Muugement 
Authority.  4401  North  Fairfax  Olive, 
Room  432.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  appUcations  are 
available  for  review,  subject  to  the 
requirementt  of  the  Privacy  Act  and 
Freedom  of  Infonnation  Act,  by  any  part 
who  submits  a  written  request  for  a 
copy  of  such  documents  to  the 
fbUowing  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildhfe  Service.  OfBce  of 
Management  Authority.  4401  North 
Fairfiix  Drive,  Room  420(c),  Arlington, 
Vir^a  22203,  Phone:  (703-358-2104); 
Fax  (7(»-358-2281). 

Daled:  |uly  26. 1996. 
CaioliBe  Andsnon, 

Acting  Chief.  Bmnch  of  Permits.  Office  of 
Management  Authority. 
IFR  Doc  96-19S08  Filed  7-31-96:  8:4S  ami 
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Notic*  of  Racaipt  of  AppUeaOon  for 
Approval 

The  following  applicant  has  applied 
for  approval  to  conduct  certain  activities 
with  birds  that  are  protected  in 
accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992, 
50  CFR  15.26(c). 

Applicant:  Mark  Schriver, 
Orwigsburg,  PA.  The  applicant  wishes 
to  amend  his  approved  cooperative 
breeding  program  to  include  the  Red- 
naped  shaheen  (Falco  peregjinus 
babyionicus]  and  the  Steppe  eagle 
lAquila  mpax  nipalensis).  The  Virginia 
Falconers'  Association  maintains 
lesponsibilty  for  the  oversight  of  the 
program. 

Written  date  or  comments  should  be 
submitted  to  the  Director,  VS.  Fish  and' 
WildUfe  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
pubhcation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
nquirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  WildUfe  Service.  Office  of 
Management  Authority,  4401  North 
Fotrbx  Drive.  Room  420C  Arlington. 


Virginia  22203.  Phon«  (703/358-2104): 
FAX:  (703/358-2281). 

Dated:  fvly  26, 1996. 
Susan  Uebanaan, 

Chief.  Branch  of  Operations,  Office  of 
Management  Authority, 
IFR  Ddc  96-19509  Filed  7-31-96: 8:45  ami 
uuMB  ooet  4nt-t»-r 


Bureau  of  bidtan  Affairs 

Oparallon  and  Maintenanca  Rata 
Adiustmont  Walkar  RIvar  Irrigation 
Projoct,  Nevada 

ACTION:  Notice  of  proposed  operation 
and  maintenance  rate  increase. 

8tMMAIIY:  The  Bureau  of  Indian  Affairs 
proposes  to  change  the  assessment  rates 
for  operating  and  maintaining  the 
Walker  Itiver  Irrigation  Project  for  1997 
and  subsequent  years.  The  assessment 
rates  are  baaed  on  a  prepared  estimate 
of  the  cost  of  normal  operation  and 
maintenance  of  the  irrigation  project. 
Normal  operation  and  maintenance 
means  the  expenses  we  incur  to  provide 
direct  support  or  benefit  to  the  project's 
activities  for  administration,  operation, 
maintenance,  and  rehabilitation.  We 
must  include  at  least: 

(a)  Personnel  salary  and  benefits  for 
the  project  engineer/manager  and  our 
employees  under  his  management 
control, 

(b)  Materials  and  supplies, 

(c)  Major  and  minor  vdiicla  and 
equipment  repairs, 

(d)  Equipment,  including 
transportation,  fuel,  oil,  grease,  lease 
and  replacement, 

(e)  CapitaUzalion  expenses, 

(f)  Acquisition  expenses,  and 

(g)  Other  expenses  we  determine 
necessary  to  properly  perform  the 
activities  and  functions  characteristic  of 
an  irrigation  project. 

FOR  FURTHER  INFORMATION  CONTACT:  Area 
Director,  Bureau  of  Indian  AfMrs, 
Phoenix  Area  Office,  1  North  First 
Street,  Phoenix,  Arizona  85001-0010, 
telephone  (602)  379-6600. 
DATES:  Comments  must  be  submitted  on 
or  before  September  3, 1996. 
•UPPLEMBtTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Assistant  Secretary  of 
Indian  Affairs  by  5  U.S.C.  301  and  the 
Act  of  August  15,  1914  (38  Stat.  583,  25 
U.S.C  385).  The  Secretary  has  delegated 
this  authority  to  the  Assistant  Secretary- 
Indian  Aflairs  pursuant  to  pari  209 
Departmental  Manual,  Chapter  8.  lA 
and  Memorandum  dated  January  25, 
1994,  from  Chief  of  Staff,  Department  of 
the  Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices. 


This  notice  is  given  in  accordance 
with  Section  171.1(e)  of  part  171, 
Subchapter  14,  Chapter  1 .  of  Title  25  of 
the  Code  of  Federal  Regulations,  which 
provides  for  the  Area  Director  to  fix  and 
announce  the  rates  for  aimual  operation 
and  maintenance  assessments  and 
related  inftirmation  of  the  Walker  River 
Irrigation  Project  for  Calendar  Year  1997 
and  subsequeiit  years. 

The  purpose  of  this  notice  is  to 
annoimce  a  proposed  increase  in  the 
Walker  River  Project  assessment  rates 
proportionate  with  actual  operation  and 
maintenance  costs. 

The  Bureau  of  Indian  A&irs  proposes 
to  Increase  the  Walker  River  Indian 
Irrigation  Project's  operation  and 
maintenance  (OiM)  assessment  rate 
from  the  current  $7.32  per  assessable 
acre  for  trust  lands  and  515.29  per 
assessable  acre  non-trust  lands  to  515.29 
per  acre  for  all  project  lands. 

Interest  and  Penalty  Fees 

Interest  and  penalty  fees  will  be 
assessed,  where  required  by  law,  on  all 
delinquent  operation  and  maintenance 
assessment  charges  as  prescribed  in  the 
Code  of  Federal  Regulations,  Title  4, 
Part  102,  Federal  Claims  Collection 
Standards:  and  42  BIAM  Supplement  3, 
part  3.8  Debt  Collection  Procedures. 

Dated:  )uly  24, 1996. 
AdaE-DeR-, 

Assistant  Secretary— indian  Affairs. 
IFR  Doc  96-19589  Filed  7-31-96: 8:45  ami 
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Bureau  of  Land  Managamant 
(CA-000-1990-00] 

Nominations  for  the  Bureau  of  Land 
Management's  Callfomla  Oaaart 
District  Advisory  CouncU 

AQENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Call  for  nominations  for  the 

Bureau  of  Land  Management's 

CaUfomia  Desert  District  Advisory 

Council. 

SUMMARY:  The  Bureau  of  Land 
Management's  CaUfomia  Desert  District 
is  soUciting  nominations  from  the 
public  for  its  District  Advisory  Council 
to  serve  on  the  1997-1999  three-year 
term.  Council  members  provide  advice 
and  recommendations  to  BLM  on  the 
management  of  public  lands  in  southern 
California.  Public  notice  begins  with  the 
publication  date  of  this  notice. 
Nomination  will  be  accepted  through 
August  31, 1996. 

'The  California  Desert  District 
Advisory  Council  is  comprsaaed  of  16 
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private  individuals  who  represent 
difbrant  interests  and  advise  BLM 
officUls  on  pohdes  and  programs 
coaoemlng  the  numagement  of  10 
million  acres  of  public  land  in  southern 
California.  The  Council  meets  in  formal 
session  three  to  four  times  each  year  in 
various  locations  throughout  the 
CaUfomia  Desert  District. 

Section  309  of  the  Federal  Land 
PoUcy  and  Management  Act  (FLPMA) 
directs  the  Secretary  of  the  Interior  to 
involve  the  pubUc  in  planning  and 
issues  related  to  management  of  BLM 
administered  lands.  The  Secretary  also 
selects  council  nominees  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA),  which 
requires  nominees  appointed  to  the 
council  be  balanced  and  representative 
of  the  various  interests  concerned  with 
the  management  of  the  pubUc  lands. 

The  five  positions  to  be  filled  include: 
— one  transportation/right-of-way 

representative: 
—OTM  recreation  representative: 
— the  elected  official  (county 

government)  representative; 
— two  pubUc-at-large  representatives. 

Council  members  serve  three-year 
terms  and  may  be  nominated  for 
reappointment  for  on  additional  three- 
year  term.  Council  members  serve 
without  compensation  except  for 
reimbursement  of  travel  expenditures 
incurred  in  the  course  of  their  duties. 
Any  group  or  individual  may  nominate 
a  qualified  person  for  any  position, 
based  upon  their  education,  training, 
Imowledge,  or  experience.  This  term 
would  begin  January  1, 1997. 

The  Coundl  also  is  balanced 
geographically,  and  BLM  wiU  try  to  find 
quaUfied  representatives  irom  each  area. 
The  CaUfomia  Desert  District  covers 
portions  of  eight  counties,  and  includes 
10  million  acres  of  pubUc  land  in  the 
California  Desert  Conservation  Area  and 
300,000  acres  of  scattered  parcels  in  San 
Diego,  western  Riverside,  western  San 
Bernardino,  Orange,  and  Los  Angeles 
Counties  (known  as  the  South  Coast). 

Nominations  must  be  submitted  to  the 
District  Manager  by  August  31, 1996, 
and  must  include  the  name  of  the 
nominee;  work  and  home  addresses  and 
telephone  numbers;  a  biographical 
sketch  that  includes  the  nominee's 
work.  pubUc  service  record,  and 
appUcahle  outside  interests  that  quaUfy 
him  or  her  for  the  position;  and  the 
specific  category  of  interest  in  which  the 
nominee  is  best  quaUfied  to  ofier  advice 
and  council. 

Individuals  may  nominate  themselves 
or  others.  Nominees  wiU  be  evaluated 
based  on  their  education,  training, 
experience  of  the  issues,  and  knowledge 


of  the  geogrsphical  area  of  the  Cotmcil. 
AU  nominations  must  be  accompanied 
by  letters  of  reference  from  represented 
interests  or  organizations. 

The  nomination  period  wiU  end 
August  31, 1996.  Nominations  for  the 
District  Advisory  Council  should  be 
sent  to  the  District  Manager.  California 
Desert  District,  6221  Box  Springs 
Boulevard,  Riversida,  CaUfomia  92507. 
FOn  FURTHER  aiFORMATKM  COWTACT: 
Doran  Sanchez.  Biueau  of  Land 
Management,  PubUc  Affidrs.  (909)  697- 
5215._ 

Dated:  July  26, 1996. 
AlanSlaiB, 

Acting  District  Mtmager. 
IFR  Doc  96-19S61  Piled  7-31-96: 8:45  am] 
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Outer  Contlnantal  Shelf,  Central  Oulf  Of 
Mexico,  on  and  Qaa  Laaaa  Salaa  169, 
172, 175, 178,  wid  182 

AOBICY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Call  for  Infomiation  and 
Nominations,  and  Notice  of  Intent  (Call/ 
NOI)  to  Prepare  an  Envirtmmental 
Impact  Statement  (EIS). 

Call  far  InConnation  and  Nomlnslioiis 

1.  Authority 

This  Call  is  published  pursuant  to  the 
Outer  Continental  Shelf  (OCS)  Lands 
Act  as  amended  (43  U.S.C.  1331-1356, 
(1994))  (OCSLA),  and  the  regulaUons 
issued  thereunder  (30  CFR  Part  256). 

2.  Purpose  of  Call 

The  purpose  of  the  CaU  is  to  gather 
information  for  the  following  tentatively 
scheduled  Outer  Continental  Shelf 
(OCS)  Lease  Sales  in  the  Central  Gulf  of 
Mexico  (CGOM): 


SaleNa 

TenMive  sale  date 

169 

172  

175  

178  

182  

March,  1998. 
Maich,  1999. 
Ma>ch,2U00. 
MBich,2001. 
March,  2002. 

Information  and  nominations  on  oil 
and  gas  leasing,  exploration,  and 
development  and  production  within  the 
CGOM  are  sought  horn  all  interested 
parties.  This  early  planning  and 
consultation  step  is  important  for 
ensuring  that  all  interests  and  concerns 
are  communicated  to  the  Department  of 
the  Interior  for  future  decisions  in  the 
leasing  process  pursuant  to  the  OCSLA, 
and  regulations  at  30  CFR  part  256. 


Please  note  this  is  the  first  issuance  of 
a  multi-sale  Call  by  MMS  and  the  first 
CaU  in  the  Proposed  1997-2002  S-Year 
Program.  Responses  are  requested 
relive  to  aU  sales  included  herein.  The 
MMS  has  modified  its  prelease  planning 
and  decision  process  for  proposed 
Central  and  Western  Gulf  lease  sales. 
This  multi-sale  process  is  based  on  over 
a  dozen  years  of  leasing  at  an  annual 
pace  which  have  shown  that  the  sale 
proposals  in  the  CGOM  (and  the 
WGOM)  are  very  similar  from  year  to 
year.  The  multi-sale  process  in  the 
Central  Gulf  wiU  incorporate  planning 
and  analysis  for  S  sales:  sales  169, 172, 
17S.  178,  and  182.  From  the  initial  step 
in  the  process  (the  Call  for  Information 
and  Nominations]  through  the  final  EIS/ 
Consistency  DeteiminatioD  (CD)  step, 
this  process  wiU  cover  multiple  sale 
proposals.  There  wiU  also  be  complete 
NEP  A  OCSLA.  and  CZMA  coverage  for 
each  sale  after  the  first  sale — either  an 
Environmental  Assessment  (EA)  or 
Supplemental  EIS  and  a  CD,  focusii^ 
priinarily  on  new  issues  or  changes  in 
a  State's  FederaUy-epproved  coastal 
management  plan,  wiU  be  prepared  for 
each  subsequent  sale.  A  proposed  and 
final  Notice  of  Sale  wiU  be  prepared  for 
each  proposed  sale.  (The  multi-sale 
process  in  the  Western  Gulf  wiU 
incorporate  planning  and  analysis  for  4 
sales:  soles  171, 174, 177.  and  180.  A 
CaU  for  that  multi-sale  process  is 
eimected  to  be  issued  later  this  year.) 

This  Call  does  not  indicate  a 
preliminary  decision  to  lease  in  the  area 
described  below.  Final  delineation  of 
the  area  for  possible  leasing  will  be 
made  at  a  later  date  and  in  compUanca 
with  applicable  laws  including  all 
requirements  of  the  NEPA  and  OCSLA. 
EstabUsh  departmentaU  procedures  wiU 
be  employed. 

3.  Description  of  Area 

The  general  area  of  this  CaU  covers 
the  entire  CGOM.  The  CGOM  U 
bounded  on  the  east  bv  approximately 
88  degrees  W.  longitude.  Its  western 
boundary  begins  at  the  o&bore 
boundary  between  Texas  and  Louisiana 
and  proc»eds  southeasterly  to 
approximately  28  degrees  N.  latitude, 
thence  east  to  approximately  92  degrees 
W.  longitude,  thence  sough  to  the 
provisional  maritime  boundary  with 
Mexico  which  constitutes  the  southern 
boiindary  of  the  area.  The  northern  part 
of  the  area  is  bounded  by  the  Federal- 
State  boundary  of&hore  Louisiana, 
Mississippi,  and  Alabama.  The  area 
avaUable  for  nominations  and 
comments  at  this  time  consists  of 
approximately  47.8  milUon  aosa. 

A  standard  CaU  for  Information  Map 
depicting  the  CGOM  on  a  block-by- 
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block  basis  i«  ivailable  without  chugs 
from:  Minerals  Management  Service, 
Public  Information  Unit  (MS  5034), 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394. 
Telephone:  1-800-200-GULF. 

4.  Area  Excluded  from  this  Call.  The 
eotirB  CCOM  is  proposed  for  possible 
leaoiiig  and  no  areas  are  excluded  from 
thisCaU. 

5.  Instructions  on  Call 

Indications  of  interest  and  comments 
must  be  received  no  later  than  45  days 
following  publication  of  this  document 
in  the  Federal  Begistw  in  envelopes 
labeled  "Nominations  for  Proposed 
1998-2002  Lease  Sales  in  the  Central 
Gulf  of  Mexico"  or  "Comments  on  the 
Call  for  Information  and  Nominations 
for  Proposed  1998-2002  Lease  Sales  in 
the  Central  Gulf  of  Mexico."  The 
standard  Call  for  Informatian  Map  and 
indications  of  interest  and/or  conmients 
must  be  submitted  to  the  Re^onal 
Supervisor,  Leasing  and  Environment. 
Gulf  of  Mexico  OCS  Region,  at  the  above 
address. 

The  standard  Call  for  Information 
Map  delmeetes  the  Call  area,  all  of 
which  has  been  identified  by  the  MMS 
as  having  potential  for  the  discovery  of 
accumulations  of  oil  and  gas. 
Respondents  are  requested  to  indicate 
interest  in  and  comment  on  any  or  all 
of  the  Federal  acreage  within  the 
botmdaries  of  the  Call  area  that  they 
wish  to  have  included  in  each  of  the 
proposed  sales  in  the  CGOM. 

^though  individual  indications  of 
interest  are  considered  to  be  privileged 
and  proprietary  information,  the  names 
of  persons  or  entities  indicating  interest 
or  submitting  comments  will  be  of 
pubUc  record.  Those  indicating  such 
interest  are  required  to  do  so  on  the 
standard  Call  for  Information  Map  by 
outlining  the  areas  of  interest  along 
block  lines. 

Respondenls  should  rank  areas  in 
which  they  have  expressed  interest 
according  to  priority  of  their  interest 
(e.g.,  priority  1  (high),  2  Imedium],  or  3 
(low]).  Respondents  are  encouraged  to 
be  specific  in  indicating  blocks  by 
priority,  as  blanket  nominations  on  large 
areas  are  not  useful  in  the  analysis  of 
industry  interest.  Areas  where  interest 
has  been  indicated  but  on  which 
respondents  have  not  indicated 
priorities  will  be  considered  priority  3 
(low). 

Respondents  may  also  submit  a 
detailed  list  of  blocks  nominated  (by 
Official  Protraction  Diagram  and 
Leasing  Map  designations)  to  ensure 
correct  interpretation  of  their 
nominations.  Specific  questions  may  be 
directed  to  the  Chief,  Leasing  Activities 


Section  at  (504)  736-2761.  Official 
Piotractioo  EKagrams  and  Leasing  Maps 
can  be  purchased  from  the  Public 
Information  Unit  referred  to  above. 

Comments  are  sought  bom  all 
interested  parties  about  particular 
geological,  environmental,  biological, 
archaeological  and  socioeconomic 
coiHlitions  or  conflicts,  or  other 
infcamation  that  might  bear  upon  the 
potential  leasing  and  development  of 
particular  areas.  Comments  are  also 
sought  on  possible  conflicts  between 
future  OCS  oil  and  gas  activities  that 
may  result  from  the  proposed  sales  and 
State  Coastal  Management  Programs 
(CMP's).  If  possible,  these  comments 
should  identify  specific  CMP  policies  of 
concern,  the  nature  of  the  conflict 
foreseen,  and  steps  that  the  MMS  could 
take  to  avoid  or  mitigate  the  potential 
conflict  Comments  may  eitherbe  in 
terms  of  broad  areas  or  restricted  to 
particular  blocks  of  concern.  Those 
submitting  comments  are  requested  to 
list  block  numbers  or  outline  the  subject 
area  on  the  standard  Call  for 
Information  Map. 

6.  Use  of  Information  From  Call 

Information  submitted  in  response  to 
this  Call  will  be  used  for  several 
purposes.  First,  responses  will  be  used 
to  identify  the  areas  of  potential  for  oil 
and  gas  development  Second, 
comments  on  possible  enviromnental 
effects  and  potential  use  conflicts  will 
be  used  in  the  analysis  of  environmental 
conditions  in  and  near  the  Call  area. 
This  information  will  be  used  to  make 
a  preliminary  determination  of  the 
potential  advantages  and  disadvantages 
of  oil  and  gas  exploration  and 
development  to  the  region  and  the 
Nation.  A  third  purpose  for  this  Call  is 
to  use  the  comments  collected  in  the 
scoping  process  for  the  Environmental 
Impact  Statement  (EIS)  and  to  develop 
proposed  actions  and  alternatives. 
Fourth,  comments  may  be  used  in 
developing  lease  terms  and  conditions 
to  ensure  safe  offshore  operations.  And, 
fifth,  comments  may  be  used  to  assess 
potential  conflicts  between  offshore  gas 
and  oil  activities  and  a  State  CMP. 

7.  Existing  Information 

The  MMS  routinely  assesses  the 
status  of  information  acquisition  efforts 
and  the  quahty  of  the  information  base* 
for  potential  decisions  on  tentatively 
scheduled  lease  sales.  As  a  result  of  this 
continually  ongoing  assessment,  it  has 
been  determined  ^t  the  status  of  the 
existing  data  available  for  plaiuiing, 
analysis,  and  decision  making  is 
adequate  and  extensive. 

An  extensive  environmental  studies 
program  has  been  underway  in  the 


CGOM  since  1973.  The  emphasis, 
including  continuing  studies,  has  been 
on  enviroiunental  characterization  of 
biologically  sensitive  habitats,  physical 
oceanography,  ocean^circulation 
modeling,  and  ecological  effects  of  oil 
and  gas  activities.  A  complete  listing  of 
available  study  reports,  and  information 
for  ordering  copies,  can  be  obtained 
&om  the  PubUc  Information  Unit 
referenced  above.  The  reports  may  also 
be  ordered,  for  a  fee.  from  the  U.S. 
Department  of  Cinnmerce,  National 
Technical  Information  Service.  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161,  or  telephone  (703)  487-4650.  In 
addition,  a  program  status  report  for 
continuing  studies  in  this  area  can  be 
obtained  from  the  Chief,  Enviroimiental 
Studies  Section,  Gulf  of  Mexico  OCS 
Region  (see  address  under  "Description 
of  Aroa"),  or  telephone  (540)  735-2896. 

Summary  Reports  and  Indices  and 
technical  and  geological  reports  are 
available  for  review  at  the  MMS,  Gulf  of 
Mexico  OCS  Rsgicm.  Copies  of  the  Gulf 
of  Mexico  OCS  Regional  Summary 
Reports  may  be  obtained  from  the 
Technical  Conununication  Service. 
Minerals  Management  Service,  at  381 
Elden  Street,  Hemdon.  Virginia  20170. 
phone:  (703)  787-1080. 

8.  Tentative  Schedule 

The  following  is  a  list  of  tentative 
milestone  dates  applicable  to  sales 
covered  by  this  Call: 


Miit).«ale  proc- 

ess milestones 

tor  proposed 
1998-2002 

CGOM  sales 

CalVNOi  Publisliad  

July  1998. 
Saptamber  1996. 

Comments  dua  on  CiV 

UCX. 

Area  Identirication  ..- 

Septerntaf  1996. 

Draft  EIS  published 

June  1997. 

Pubic  Hearings 

July  1997. 

Final  EIS  and  CO  pub- 

November 1997. 

lished. 

Request  lor  Informa- 
tion to  Begin  Sale- 
Specific  Process. 

Environmental  Re- 
view (EA/FONSI/ 
SEIS)  puUiabad 

Proposed  Nolioe  and 
Consistency  Oaler- 


Final  rtolice  of  Sale 
Tentative  Sale  Dale 


Sato  spedHc  process 

niiestones  for  pro- 

posed  1996-2002 

CGOMstfes 


12  II M Mis  before 
each  sale. 


4  to  7  morttis  before 


4  months  before  each 


1  month  before  each 

sale. 
March  of  each  year. 
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Notka  oTblMt  to  Pnppra  aa 

1.  Authority 

The  NOI  is  published  pursuant  to  the 
regulations  (40  CFR  1501.7) 
implementing  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  as  amended  (42  USC  4321  at  aaq. 
(1988))(NEPA). 

2.  Puipote  of  Notice  of  Intent 

Pursuant  to  the  regulations 
implemantiiig  tha  procadural  piovislans 
of  tba  NEPA.  the  MMS  la  announdng  its 
intent  to  prapaia  a  multi-sale  EIS  on  the 
tentatively  ■charliilwH  1998-2002  oil  and 
gas  leasing  piopoaals  in  tha  CGOM.  oS 
Sie  States  of  Louisiana.  Mississippi,  and 
Alabama.  The  NOI  also  serves  to 
announce  the  scoping  process  that  will 
be  followed  f«  this  EIS.  Throughout  the 
scoping  proiass.  Federal  Agaiuies  and 
State  and  local  governments  and  other 
interested  parties  have  the  opportimity 
to  aid  the  MMS  in  determining  the 
significant  isauaa  and  alternatives  to  be 
analyxed  in  tha  EIS. 

The  EIS  analysis  will  focus  on  the 
potential  environmental  eOects  of 
T*TT)"g.  axploatian.  and  development 
of  thablor^  included  in  the  areas 
defined  in  the  Area  Identification 
prooadure  aa  tha  propoaed  areas  of  the 
Federal  acUoos.  Altnnatives  to  the 
proposals  which  may  be  considered  tor 
tick  sale  are  to  delay  the  sale,  cancel 
the  sale,  or  modify  the  sale. 

3.  New  EIS  procedure 

MMS  is  proposing  to  prepare  a  single 
EIS  for  all  five  CGOM  sales  in  the 
proposed  1S98-2002  period.  The 
reaouroa  estimates  and  scenario 
informatian  on  which  the  EIS  analyses 
are  baaed  will  be  presented  as  a  range 
of  resources  and  activities  that  would 
encompass  sny  of  the  five  proposed 
saleaintheCXXIM. 

The  propoaal  will  provide  several 
benefits.  H  will  focus  the  NB>A  process 
by  Txjlrtng  impact  types  and  levels  that 
change  between  sales  more  easily 
recogoizable.  New  issues  will  be  men 
easily  highll^tsd  (or  the  decision- 
makei*  and  publia  For  sales  after  1998. 
the  process  will  allow  for  presale 
planning  that  spans  only  one  year, 
rather  than  the  current  two-year  process 
which  causes  confiision  because  of  the 
overiap  in  planning  far  sales  in 
successive  years  and  makes  it  difficult 
for  the  dedsianmaker.  industry,  and  the 
public  to  keep  track  of  which  sale 
process  is  being  retsrred  to  for  any  given 
decision  point  It  will  also  eliminate  the 
repetitive  issuance  of  a  complete  EIS  for 
eech  aale.  a  practice  that  has  resulted  in 


"review  burnout"  in  Federal.  Slate,  and 
local  governments,  and  the  public. 

The  propoeed  actions  snalyzad  in  the 
EIS  will  be  each  of  the  sales  on  the  S- 
year  schedule  for  the  central  Gulf  of 
Mexico  planning  area.  The  EIS  will 
include  an  analysis  of  the 
environmental  effiKts  of  holding  one 
sale,  a  sale  "typical"  of  any  in  the 
planning  area,  whidi  may  be  held  in  the 
remainder  of  the  5-year  program.  The 
scenario  will  cover  a  range  of  resources 
and  activities  that  will  emxunpass  any 
of  the  four  follow-up  propoaed  actions. 
Later  sales  can  then  be  compared  to  the 
initial  analysis  in  an  environmental 
assessment  or  supplemental 
enviroimiental  impact  statement 
Formal  consultation  with  the  public 
will  be  initiated  in  subsequent  years  to 
obtain  input  to  assist  in  the 
determination  of  whether  or  not  the 
information  and  analyses  in  the  Original 
multisale  EIS  are  still  valid.  An 
Infcnnation  Raquast  would  be  issued 
that  will  specifically  describe  the  action 
fat  which  we  are  requesting  input 

4.  Instructions  on  NOI  to  Prepare  an  BS 
Federal  Agencies  and  State  and  local 
governments  and  other  interested 
parties  are  requested  to  send  their 
written  comments  on  the  scope  of  the 
EIS,  significant  issuee  whidi  should  be 
addressed,  and  alteioatiTes  that  should 
be  considered  to  the  Regional 
Supervisor,  Leasing  ana  Bnvirorunsot. 
Gulf  of  Mexico  OCS  Rsgian,  at  the 
address  stated  under  "Dsscriptlan  of 
Area."  Commsnts  should  be  encloeed  in 
an  envelope  labeled  "Comments  on  tha 
NOI  to  Prepare  an  EIS  on  the  propoeed 
1998-2002  Leese  Sales  in  the  Central 
Gulf  of  Mexico."  Comments  on  the  NOI 
should  be  submitted  no  later  than  45 
days  from  publication  of  this  Notice. 
Scoping  meetings  will  be  held  in 
appropriate  locations  to  obtain 
adoitiooal  comments  and  infonnatian 
regarding  the  scope  of  tha  EIS. 

Dated:  July  26,  ItOS. 
CyaiUa  QuaitBaaa. 
iTirector,  Minerals  Management  Service. 
IPS  Doc  96-19547  Filed  7-31-9S:  S:4S  ami 
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Pursuant  to  Section  102  (2) 
(C)  of  the  National  Bnvironmantal 
Policy  Act  of  1969  (Pub.  L  91-190  as 
smeiided),  the  National  Park  Service, 


Department  of  the  Interior,  has  prsparsd 
a  fUial  enviroamental  impact  statement 
(FEIS)  asseislng  the  potential  ImpKts  of 
the  proposed  Comprehensive 
Management  and  Uaa  Plan  for  the  Juan 
BautisU  de  Anza  National  Hialoric 
Trail,  a  1200-mile  trail  in  Califacoia  and 
Arizona. 

The  propoaal  (allacoativa  D).  «rfaicfa  is 
the  National  Park  Service's 
comprehensive  management  and  uae 
plan  for  the  trail,  calls  for  marking  tha 
historic  routs,  identifies  an  auto  route, 
and  envisions  a  continuous  multi-use 
recntatirmal  retrecement  tiaiL  The 
Natlooal  Park  Service  (NFS)  will  take  an 
active  role  in  administrative  oversi^t  of 
the  trail  by  helping  protect  a  trail  r^ht- 
of-way  and  historic,  cultural,  and 
natural  reaouicee  assodated  with  the 
trail  The  NFS  will  ceitiN  eligible  sites 
and  segments  and  provide  leadership  of 
stats,  regional,  and  local  governments, 
private  landowneis.  oiganizadons. 
corporations,  and  individuals  to  oeata  a 
continuous  and  unified  trail.  The  NFS 
will  tem  partnerships  with  nonprofit 
groups  supporting  the  Anza  Trail. 
bitaqirslive  programa  and  a  system  of 
wayside  exhibits  will  «iil««n>-«  visitor 
opportunities  slong  the  route.  A 
planned  promotional  and  tourism 
program  will  increase  visitor  awareneea 
of  American  rw^t^yi  and  Spaniah 
colonial  cultures  and  history  relatad  to 
the  Anza  expeditiaais  to  Alta  (Upper) 
Califonila. 

The  other  alternetivas  include  No 
Action  (alternative  AA),  Single  Theme 
(alternative  A),  Multi-theme  (altenuttve 
B).  and  Broad  Outreach  (alternative  Q. 
Alternative  AA  represents  what  would 
happen  if  there  were  no  lutiooal  trail. 
Altanative  A  wtmld  limit  trail 
lecognition  and  resource  protsction  to 
fsderal  lands  and  state  parks  and  focus 
intarpretation  on  only  the  1775-76  Anza 
trek.  Trail  uses  would  be  limited  to 
those  of  the  original  expedition. 
Management  would  emphasize 
volunteers,  snd  the  National  Park 
Service  would  play  a  minor 
administrative  role.  Alternative  B  is 
similar  to  the  proposal  but  would  not 
include  the  promotianal  aspects. 
Alternative  C  is  similar  to  the  propoaal, 
but  would  broaden  the  interpretive 
themes  to  the  overlay  of  history  along 
the  trail  route  from  prahistory  to  the 
pieaent  and  would  include  points  of 
interest  asaodated  with  the  trail 
oonidor. 

The  environmental  consequences  of 
the  proposed  action  and  altenutives 
were  addressed  in  the  draft 
environmental  impact  statement  (DEIS) 
and  are  presented  with  modifications  in 
this  FEIS.  The  public  review  period  for 
the  DEIS  ended  March  1, 1995. 
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Reqwows  to  putdic  and  agency 
comment  on  the  DEIS  are  included  in 
the  FHS.  This  programmatic  FEIS 
considers  impacts  to  cuitiual  resouices. 
natural  resources,  and  the 
socioeconanuc  environment.  No 
significant  adverae  impacts  are 
anticipated. 

DATES:  The  no-action  period  ibr  the  plan 
will  commence  when  the 
Environmental  F*rotection  Agency 
formally  announces  the  availability  of 
the  FEIS  in  the  Federal  Register,  and 
end  30  days  theieafter. 

A00M8SES:  Inquiries  and  comments  on 
the  FEIS  should  be  directed  to: 
Superintendent,  Pacific  Great  Basin 
System  Support  OfCce,  600  Harrison 
Street.  Suite  6(X),  San  Francisco.  CA 
94107,  Attention:  Meredith  Kaplan.  The 
telephone  number  for  further 
information  is  (415)  744-3968. 

Copies  of  the  plan  and  FEIS  are 
available  at  the  Paci5c  Greet  Basin 
System  Support  Office  at  the  above 
address.  (Copies  are  also  available  for 
inspection  at  libraries  located  in  cities 
along  the  Anza  Trail  route. 

Dated:  July  22, 1996. 
Patricia  L.  Neubachen, 
AdJBg  Field  Ditvctor,  Pacific  West  Ana. 
(FR  Doc  96-19599;  Filed  7-31-96;  8:45  ami 
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JUDICtAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  of  the  Judicial  Conlerenc* 
Advlaory  Cammlttee  on  Rulee  of 
Appallale  Procedure 

AOCNCV:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 

ACnOM:  Notice  of  Cancellation  of  Open 
Hearing. 

SUMMAKY:  The  Appellate  Rules 
Committee  public  hearing  scheduled  to 
be  held  in  Denver,  Colorado  on  August 
2, 1996.  has  been  canceled.  [Original 
notice  of  hearing  appeared  in  the 
Federal  Register  of  May  24, 1996  (61  FR 
Z6207).) 

FOn  FURTHEn  MFOnMATKM  CONTACT: 
John  K.  Rabiej.  Chief,  Rules  Committee 
Support  OfBce.  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  July  28, 1996. 
lahalLldiisi, 

Chmf,  Rules  Committee  Support  Office. 
(FR  Doc  96-19544  Filwl  7-31-96:  Srl5  am) 


DEPARTMBfT  OF  JUSTICE 

NoUoe  of  Lodging  of  Conaant  Dacraa 
Purauant  to  Ma  Ctaan  Water  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Cumberland  Farms,  Inc.,  et  a].. 
Civil  No.  91-10051-MLW  (D.  Mass.), 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Massachusetts  on  July  25, 1996. 

The  Consent  Decree  concerns  alleged 
violations  of  section  301(a)  of  the  Clean 
Water  Act.  33  U.S.C.  S  1311(a),  resulting 
from  the  defendants'  discharge  of  fill 
material  into  wetlands  without  a  permit 
from  the  U.S.  Army  Corps  of  Engineers. 
Cumberland  Farms,  Inc.  and  other 
parties  unlawfully  filled  freshwater 
wetlands  to  create  approximately  176 
acres  of  cranberry  beds  at  three  separate 
sites  in  Hanson  and  Halifax, 
Massachusetts.  Under  the  Consent 
Decree,  Cumberland  Farms,  Inc.  will 
pay  a  S50,000  civil  penalty,  establish  a 
30  acre  wUdlife  and  wetlands  corridor, 
and  transfer  225  acres  of  property  to  the 
Massachusetts  Department  of  Fisheries, 
Wildlife  and  Environmental  Law 
Enforcement  for  conservation  purposes. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  a  period  of 
30  days  from  the  date  of  publication  of 
this  notice.  Comments  should  be 
addresses  to  James  W.  Rubin,  Attorney, 
U.S.  Department  of  Justice,  Policy, 
Legislation  and  Special  Litigation 
Section,  Environment  and  Natural 
Resources  Division,  P.O.  Box  4390,  Ben 
Franklin  Sutiou,  Washington,  DC 
20044-4390,  and  should  refer  to  United 
States  V.  Cumberland  Farms.  Inc.,  et  al., 
Ovil  No.  91-10051-MLW  (D.  MassJ. 

The  Consent  Judgment  may  be 
examined  at  the  Oerit's  OfBce,  United 
States  District  Court  for  the  District  of 
Massachusetts,  J.W.  McCormack  Post 
Office  and  Court  House,  90  Devonshire 
Street,  Boston,  MA  02109. 
Amu  Wolgaat, 

Acting  Chief.  EmirorunentaJ  Defense  Section, 
Environment  and  Natural  Besources  Division. 
(FR  Doa  96-18596  Filed  7-31-96;  8:45  ami 
BBJJHO  OOOC  44I»41-H 


Drug  Entorcamaot  AdminWraUon 

Manuiaoturer  of  Controlled 
Sutaalancaa;  Notice  of  Registratlen 

By  Notice  dated  March  15, 1996,  and 
published  in  the  Federal  Register  on 
March  27, 1996,  (61  FR  13516),  High 
Standard  Products,  1100  W.  Florence 
Avenue,  #S,  Inglewood,  California 
90301,  made  application  to  the  Drug 


Eniiananieiit  AdministratioD  PEA)  ibr 
legistration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drag 

Methequakvw  (2S65) „. 

Lysergic  add  ciettrytanide  (7315) 
Tetraliydrocannatsinols  (7370)  ..... 
3.4-Mettiy1enedioxyamphatarnine 

(7400)  

3,4-Memytenediojty-N- 

e(hylaniphelaniine  (7404)  

3.4-Mettiytenedk»yampha<aralns 

(7405)  .„.. 

4-Meltxa(yamphe«ainine  (7411)  „. 

Heroin  (9200) 

Noimotpt*ie  (9313) 

3-Meltiylfentanyi  (9813) -. 

Amphetamine  (1 100)  _. 

Melharnphelan^ne  (1105) 

Ptiencydidine  (7471)  ._ 

Cocaine  (9041) „ 

Codeine  (9050)  

Diphenoxylate  (9170) '. 

Banzoyteogcnkie  (9180) 

Hydrocodona  (9193) 

Melhadone  (92S0)  -.. 

Moiphine  (8300) 

Fenlanyl  (9801) .-. 


Schedule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  High  Standard  Products 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  pubUc 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  S  823  and  28  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  t>a8ic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  July  25,  1996. 
Gene  R.  RaisUp, 

Deputy  Assistant  Administiator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  96-19611  Filed  7-31-96;  8:45  ami 
aaxaa  cooc  44w-a»-a 
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DEPARTMENT  OF  LABOR 

Occupational  Safaly  and  Heaitti 
AomlntstfSDon 

NUCLEAR  REOULATORY 
COMMISSION 


(NRC  Dodwt  Nos.  7&.7001 ;  70-700ZI 


RMpMt  to  ttM  QaMous  Diffusion 


AQENaES:  Nuclear  Regulatory 
Commission  and  Occupational  Safety 
and  Health  Admimstration,  Labor. 

ACTION:  Publication  of  Memorandimi  of 
Understanding  between  the  Nuclear 
Regulatory  Commission  (NRC)  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA). 

summary:  NRC  and  OSHA  have  entered 
into  a  Memorandum  of  Understanding 
that  describes  the  authorities  of  NRC 
and  OSHA  in  implementing  the  Energy 
Policy  Act  of  1992  provision  on 
occupational  safety  and  health  hazards 
at  the  gaseous  diffusion  plants, 
currently  operated  by  the  U.S. 
Enrichment  Corporation  (USEC), 
covering  inspection,  investigation, 
enforcement,  and  other  regulation 
relating  to  such  hazards.  A 
memorandum  of  agreement  is  required 
by  the  new  USEC  Privatization  Act,  and 
will  apply  to  operations  of  USEC  and 
any  corporation  whicb  succeeds  USEC 
The  text  of  the  Memorandum  of 
Understanding  is  set  forth  below. 

FOR  FURTHER  INFORMATXJN  CONTACT:  Mr. 
John  W.  N.  Hickey,  telephone  301-415- 
7192,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  MS  T-8A-33,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555;  or  Mr.  Gregory 
Watchman,  telephone  202-219-6091, 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  200  ConatitutiQn  Avenue.  NW.. 
Washington.  DC  20210. 

Dated  at  RockvUle.  Maryland,  this  26th  day 
of  July  1996. 


For  the  Nuclear  Regulatory  Committion. 
lohD  WM.  HkzkcT. 

Chief.  Enrichment  Branch,  Division  ofFuet 
Cycle  Safety  and  Safeguards. 

Foe  the  Occupational  Safsty  and  Health 
Adminjjrtration 
Gfvgaiy  Watdiman, 

Deputy  Assistant  Secretary  for  Occupatkxnai 
Safety  and  Health. 

Meraorandum  of  Underalaadiag  Between  the 
Nuclear  Regulatory  Conmlaeioo  and  the 
OocupaAiaiial  Safety  and  Health 
AdmhiielFatioa  With  Vimpma  to  the  GaewKw 
DiffbsiaB  Plants 

I.  Legislation  and  Authorittaa 
The  Atomic  Eneigy  Act  of  1954,  as 

amended  by  the  Energy  Policy  Act  of  1992 
(the  Act),  created  the  United  States 
Enrichment  Corporation  (USEC).  a 
government  corporation,  to  manage  and 
operate  the  two  urantimi  gaseous  diffusion 
enrichment  plants  (GDPs)  in  Paducah. 
Kentucky,  and  Piketon.  Ohio,  owned  and 
previously  operated  by  the  U.S.  Department 
of  Energy  [DOE).  Pursuant  to  the  Act.  on  July 
\,  1993.  USEC  began  leasing  from  DOE 
subsUntial  operating  portions  of  the  two 
GDPs.  Section  1 3 1 2  of  the  Act  requires  USEC 
to  be  sublet  to  and  comply  with  the 
Occupational  Safety  and  Health  Act  (OSH 
Act>  in  the  same  manner,  and  to  the  same 
extent,  as  an  employer  is  subfecl  to  the  OSH 
Act.  notwithstanding  sections  3(5).  4(b)(1), 
and  19  of  the  OSH  Act. 

In  addition,  the  Act  requires  the  Nuclear 
Regulatory  Commission  (NRC)  to  promulgate 
standards  applicable  to  the  GDPs.  to  protect 
the  public  health  and  safety  from  radiological 
hazards,  and  to  provide  for  the  common 
defense  and  aecurity.  NRC  must  establish  an 
annual  certification  process  for  compliance 
with  these  standards.  NRC  published  its  final 
standards,  10  CFR  Part  76.  'Certification  of 
Gaseous  Di^sion  Plants."  on  September  23, 
1994  (59  FR  48944).  NRC  will  assume 
regulatory  oversight  responsibility  with 
respect  to  USEC's  compliance  with  the  Part 
76  standards  after  NRC  completes  the  first 
compliance  certification  process. 

The  USEC  Privatization  Act.  signed  into 
law  on  April  26. 1996,  provides  for 
establishment  of  a  private  corporation  to 
succeed  USEC  The  USEC  Privatization  Act 
specifies  that  the  private  corporation  wilt  be 
subject  to  the  OSH  Ad,  but  the  exceptions  to 
sections  3(5),  4(b)(1),  and  19  were  removed 
with  respect  to  the  private  successor. 
Furthennore.  the  USEC  Privatization  Act 
requires  NRC  and  Occupational  Safety  and 
Health  Administration  (OSHA)  to  enter  into 
a  memorandum  of  agreement.  %tfithin  90  days 
of  enactment  of  the  Privatization  Act.  to 
govern  the  exercise  of  their  authority  over 
occupational  safety  and  health  at  the  GDPs. 

IL  Bacltyoimd  and  Puipuee 

A.  Both  NRC  and  OSHA  have 
respoosibilities  concerning  occupational 
salety  and  health  at  GDPs.  Because  it  is  not 
always  f»actical  to  sharply  identify 
boundaries  between  the  nuclear  and 
radiological  safety  regulated  by  NRC  and  the 
industrial  safety  regulated  by  OSHA,  the  two 
agencies  have  agreed  to  coordinate  their 


regulatory  programs  to  assure  worker  safety. 
avoid  regulatory  gaps  in  the  prottction  of 
workers,  and  avoid  duplicative  regulation. 

B.  The  purpose  of  this  Memonnduni  of 
Understanding  (MOU)  between  NRC  and 
OSHA  is  to  delineate  the  general  areas  of 
responsibility  of  each  agency;  to  describe 
generally  the  efibrts  of  the  agencies  to 
achieve  worker  protection;  and  to  provide 
guidelines  for  coordination  of  interfece 
activities  between  the  two  agencies  at  the 
GDPs.  The  MOU  applies  both  to  USEC  and 
any  private  successor  corporation. 

C,  DOE  remains  the  owner  of  the  GDP  sites 
and  facilities,  and  continues  to  conduct  and 
regulate  activities  at  the  sites  that  are  outside 
NRC  turisdiction.  This  MOU  does  not  apply 
to  DOE  fecilities  that  are  not  leased,  and  does 
not  affect  jurisdictional  issues  betwreon 
OSHA  and  DOE. 

m.  Hazards  AssocialMl  With  GDPS 

Working  conditions  at  the  GDPs  involve 
both  radiological  and  non-radiological 
occupational  hazards.  Frequently,  conditions 
involve  a  combination  of  these  hazards. 
Examples  are:  (1)  radioactive  materials  and 
other  chemicals,  in  the  same  work  area,  that 
present  potential  radiological  and  chemical 
hazards,  (2)  hazardous  chemicals  that  could 
adversely  affect  radiological  safety  or  could 
be  released  from  the  processing  of  radioactive 
materials,  and  (3)  a  fire  or  explosion  hazard 
that  could  cause  a  release  of  radioactive 
material  and  other  hazardous  chemicals. 

In  general.  NRC  will  apply  its  standards  to 
working  conditions  involving  radiological 
hazards,  OSHA  will  apply  its  standards  to 
working  conditions  involving  non- 
radiological  hazards,  and  both  agencies  will 
apply  their  standards  to  conditions  involving 
a  combination  of  hazards.  NRC  and  OSHA 
,  will  coordinate  their  efibrts  as  specified  in 
this  memorandum. 

IV.  NRC  ReepoMibUitiee 

NRC  is  responsible  for  certifying  two 
leased  GDPs,  as  mandated  by  the  Act  and 
other  applicable  statutes.  NRC  will  conduct 
cooipUance  certification  in  accordance  with 
10  CFR  Part  76.  This  will  include  regulaUon 
of  zadiological  hazards  and  any  other  hazards 
that  may  affiect  radiological  safety  of  the 
fedlities. 

NRCs  responsibilities  include  protecting 
public  health  and  safety.  Including  wmkers, 
and  protecting  and  safeguarding  nuterials 
and  plants  in  the  interest  of  national  security. 
Agency  functions  are  perfbnned  through: 
standards-setting  and  rulemaking:  technical 
reviews  and  studies:  conduct  of  public 
hearings;  issuance  of  compliance  certificates; 
inspection,  investigation  and  enforcement: 
and  evaluation  of  operating  experience. 

V.  OSHA  Reaponstt>Uities 

OSHA  is  responsible  for  administering  the 
requirements  established  under  the  OSH  Act 
and  OSHA  standards.  Under  the  OSH  Act, 
employers  have  a  general  duty  to  furnish 
each  employee  with  a  place  of  employment 
that  is  free  from  recognized  hazards  that  can 
cause  death  or  serious  physical  harm  and  to 
comply  with  all  OSHA  standards,  rules,  and 
regulations.  OSHA  standards  contain 
requiremeBls  designed  to  protect  employees 
against  woricplaca  hazards.  Under  the  C^H 
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Ad.  OSHA  is  mtlinrimi  OBOBg  other  thingi 
to  oonduct  wotfjaa  hMltb  ami  Mi«ty 
InqnctkBU,  incfaKUng  iiKpacthMH  in 
napaoM  tDcmplojm  mmphlnti.  ind  to 
IMO*  rtHtkat  Old  condnct  asfaronnent 


S6Gtkin  1312  of  tb*  BiMiBr  Follcy  Act 
rf»*t»ii^»  cartain  excaptloBlto  tlw  OSH  Act 
«  «ppUad  to  USEC  TIm  USaC  Pitnliatiin 
Act  iMMad  tfaM*  ciBaptkn*  wUfa  nqMCI  to 
•ppikatkn  of  lb>  OSH  Act  to  ■  |icim> 
)  which  nocndi  USBC 


VI.I    |l         I  H 

la  larn^ltinn  of  th«  i 
■ikdrMpamiBultiMvauBMnMatbofs,  lbs 
iDUairt[«  pRxiMlum  will  h«  faUmnd: 

A.  NSC  will  ipply  in  MailBib  !■ 
latftlSaa  mi  i^oKmanX  of  unMat 
condttloiit  Inwlrlin  wdlnlnglBil  h— nfa  or 
OMBfatosd  hcuidiM  dnczioM  Is  Pnv^iph 
m.  OSHA  wiU  qi^yita  itndaid^ia 
tBgpttOnMx  noiBianHiMnt  of  wQcUag 
cooditioiM  in«ohi&ig  asn^iadialagtal 
iMxtnM  or  oonolDM  bmraiM  dMcnoM  Id 
>  m.  OSHA  will  aot  oonally 
■ciMMttt  — '*^*'***  —III!  ngira  10 
GDP  woridna  cooditiaaa  that  irnob*  •oMjr 


B.  h  ii  not  tarndtd  that  tithv  ■■ncy  will 
'  wnrba  natriclsd  Don  la^nlaliiig 
wltiiin  thairnapactiva  JuxiadSctloni.  n 


In  any 


NRC  ar  OSHA  tdantifiaa.  or  i«  BodBad  by  dia 
opantoroC  a  cooflict  bacwaan  NftC  and 
OSHA  laquiianianti,  both  igaBclaa  wUl  wocfc 
toiMbv  10  naotaalba  aac«B  pcgnqiliy. 

C  NSC  haa  aMabUibad  a  pamianaBt  aita 
olllcaand  aaalfnad  lulMhna  liiatia<  baa  at 
aacfa  GDP,  and  plana  to  imnlinna  thia 
actanganiaot  iar  tbn  faaaaaaUa  fiitiira.  Tha 
raaalta  of  NSC  inipactkau  will  ba  pcovidad 
to  OSHA  CO  laquaat.  aubtact  to  appUcaUa 
jjavKjadima  to  Bolact  daaaifiadand 
lawwialaty  iniainatioo.  Tlia  liiHaiiiartoa 
wUl  abo  faa  avaiiaUa  In  NBC  local  poUic 
docmnant  tocaia,  and  avallaUa  to  Q3P 
ararima  oo  laqnaat,  ajuiajit  far  anj  putloDa 
nnntalntiigrlaaalBad,piouitataiy.ntivata.  or 
olhar  iafamatbn  withbald  fitan  tha  piibUc 
in  aininlanra  with  awplirabla  lawa  and 
ngulatiaaa.  NSC  laauiBil  inapacloia  will  alio 
ba  availabla  to  diacuaa  woridng  condltiooa 
with  inxkaiB. 

a.  Although  NSC  doea  oot  conduct 
inapartfaaia  ancfaiaivaly  fiociued  on  non- 
ladlotogkal  aalMy,  in  dw  cauiaa  of 
iTia|iartfcia  ralalad  to  ladiological  baiania  or 
mmhinad  haaai  A,  NSC  paraonnal  may 
idantlfy  non-iadiologkcal  woalcar  aaiaty 
ooocama.  NSC  will  bring  tha  idaotUlad 
iiiallaii  III  tlia  allaiiliiai  iif  fTT  iiiaiiag«iiaiil 
■SignWrant  wotkar  lafaty  uaicaraa  wiB  ba 
documantad  ia  wilting  and  mada  aaallaUa  aa 
apacifiad  in  FaiMaph  VLC  In  addlbOD. 
OSHA  will  ba  infamod  aa  Ulowa: 

1.  Jtifbmi;  to  OSKA  o^Hnorda  ident^M 
tyNRC  If  noaradtolnglcal  wcrtaraafcty 
ooBcana  an  idantifiad  by  NRC  or  if  US8C 
daoioBatiataa  a  I'lallain  of  omaaponaivaoaaa 
to  nomndlolnglral  workar  lafcty  caucaiiia 
idanUflad  by  othan,  NRC  will  infarm  tha 
appiopUata  OSHA  Ragional  OfBca. 

2.  R^imal  to  OSHA  of  Worim  Safety  and 
Haahh  Camphmtt.  NRG  vrlll  taCar  workar 
aafaty  or  haalth  amplainta,  relatad  to  non- 
ladlological  or  mmhinad  luxaida,  to  tha 


appropiiala  OSHA  Ragianal  Offica  in 
acooroanoe  with  axlating  NSC  prooaduiaa. 
Tbaaa  pmoadinaa  pnivida  far  pntaction  of 
tha  idnitity  of  tta  esmpUnant  to  tha  axtent 
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E.  To  tha  axtant  practicabia,  OSHA 
tnapactora  will  infaim  tha  NSC  Slta  OfBca.  . 
on  viival  on  aila,  of  OSHA  inapactlona  in 
araaa  wfaara  ganbinad  radiolo^cal  and  nou- 
ladlnlnglral  haiaida  ara  praaant  aa  daacribad 
in  Pan^apb  DL  Flndlnga  bom  auch 
inapactlanf  will  ba  afaand  and  ooordlnatad 
widiNSC 

F.  OSHA  Raglooal  Officaa  wlU  infann  tha 
NSC  Sa«lon  m  OfBca  or  Site  OfBca  of 
naUaia  lalalad  to  ladlologlcal  haaaida  or 
comblnad  haaarda,  whan  audi  maUara  oooa 
to  their  attantbin  during  inapacttona  or 
thraugb  rnmplalnta.  Workaia'  ccnmlainta 
UUng  wltUn  NSC  )uiiadlction  win  be 
hamlled  by  NSC  bi  enmrdanra  with  axlating 


G.  Workar  lapiaauutativaa  may  accompany 
NBC  inapactota  OP  inapactioM  of  working 
conditiaaa  aa  paoridad  tailO  CFS  Ptit  IS. 
Workar  lapnaaulaUvaa  may  accompany 
OSHA  inapactora  aa  provided  in  29  CFS  Part 
1903. 

H.  The  emphma  ptutaLtloo  pronriaiona  in 
SectloB  211  of  the  Bneigy  Saarganizatian  Act 
of  1974.  aa  amandad,  10  CFK  Part  76.7.  and 
Sactkn  11  (c)  of  the  OSH  Act  are  appUcabla 
to  ampioyoea  of  USSC  and  contiactora  at  its 


L  bi  laoo^ltiaa  of  the  fact  that  both  NRC 
and  06HA  wUl  conduct  inapectiooa  in  anas 
wbasa  t*******^  haaarda  an  praant.  OSHA 
will  provide  NSC  paraooael  with  beak 
rbemlral  and  iaduatrial  sabty  saining  in 
OSHA  aafaty  alandatda,  cmnatatant  with 
nng^itfm  qsHA  t***"i»*ff  i'*"Hr*"**  aiul 
naouice  uaiatialnta.  Alao,  NSC  will  provide 
OSHA  peaaoanel  with  tabling  in  bade 
TadiatVai  aafa^  ia«|uliau>ml».  raialalant 
with  ongoiBg  NSC  Iniiilagprapaina  and    ' 
naouice  oooatiaints.  Dalnila  of  auch  training 
will  be  aa  mutaally  apaed  to  by  the  NSC 
Technical  TMnii^Catttar  and  the  OSHA 
NatioaBl  Tnining  butituta. 

A.  Bach  agancy  will  conduct  an  inapection 
and  enfarcaraent  piugtam  within  its 
raapooalbiUtiae  aa  wanaotod. 

B.  Each  agency  will  take  anfarcement 
actioaa  aa  it  lieiaiia  appropriate  within  the 
limita  of  ila  aathoritiee.  Upon  oompladon  of 
any  NSC  and/or  OSHA  inapections/ 
InvaaUgatiaaa  aaeodeted  with  the  same  set  of 
facts  or  tha  same  iaddant  for  which  either 
■gaocy  intanda  to  lake  enfaroamant  action, 
NBC  and  OSHA  will  cooauh  with  aech  olhar 
on  tha  naulta  of  their  laepactive  inapections 
and  will  Jointly  define  die  aciqie  of 
enfacanant  f«'i|,Mi«  to  ndnimlaa  duplicative 
anfaRamaot  ectiona  and  [sacluda 
dupUcatlva  dvil  penalUea. 

Vm-CootBcIa 

NSC  aad  OSHA  arill  daeipiata  appnprlale 
oootacta  farimplamentatlon  of  thia 
memorandum.  A  liat  of  OSHA  contacta  will 
ba  provided  to  the  Dtaactor,  OIBce  of  Nudaar 
Material  Sabty  and  Safaguarde,  NSC  A  liat 
of  NBC  contacta  will  ba  provided  to  the 
DInctar  of  Policy.  OSHA. 


Thia  memoiaadum  ihall  ba  e&ctiva  upon 
aigoatun  by  authorized  npraeentattvaa  of  the 
leapectiva  agaodea.  and  aball  coollnue  in 
eflsct  until  reviaed  by  mutual  agnamant, 
unlaaa  lenninetad  by  either  party  upon  120 
days  notice  in  writing 

For  the  Nuclear  Bagulatocy  Cwnmlaalon. 

Dated:  July  28, 1090, 
)awaM.Taylar, 
ExacutivB  Dinctotfor  OperatkaiM. 

For  tha  Occupational  Safaty  aad  HaaMi 

Dated:  July  28, 1908. 
iA.Deer, 


/iaaiatnirt  Saa^atffor  Oceupatkaml  Safaty 

andHaaJth. 

[FS  Doc  90-19000  Filed  7-31-00;  0:43  amj 
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This  notica  is  published  in 
accordance  with  tha  proviaiona  of 
section  9(a)(2J  of  the  Fadanl  Advisoiy 
Conunittee  Act  (Pub.  L.  9Z-4«3. 5 
U.S.C,  App.)  and  adviau  of  Ihe  raoewal 
of  the  Natianal  Aidiivw  and  Records 
Admiuiatiatiao'B  (MARA)  Advisory 
Committee  on  Preeidentiil  Libtaiiee.  In 
aocoidanos  with  Ofllce  of  Management 
and  Budget  (OMB)  Circular  A-135, 
aUB  appnrred  the  inchialan  of  the 
Advisoiy  Committae  on  Presidential 
Ubrarias  in  NARA's  ceiling  of 
discretionary  adviaoiy  cammittaes.  The 
Conunittee  Management  Secretariat, 
General  Services  Administiatioa,  also 
concurred  with  the  renewal  of  the 
Advisory  Committee  on  Presidential 
Libraries  in  comspondence  dated  June 
21, 1996. 

The  Archivist  of  the  United  Slates  has 
datanniiied  that  the  lenewal  of  the 
Advisory  Conunittee  is  in  the  public 
interest  due  to  the  expertise  and 
valuable  advics  the  Ccanmittee  memben 
provide  on  issues  afCacting  the 
functioning  of  existing  Proaidential 
libraries  and  Ubreiy  programs  and  the 
dsvelopment  of  fubire  Presidential 
libraries.  NARA  will  use  the 
Committee's  rscomniaaidatlons  in  our ' 
implementation  of  strategies  for  the 
effidant  operation  of  the  Presidantial 
libraries. 

Daud:  July  24, 1990. 


NARACOBmUateUanagmittttOgicar. 
IFS  Doc  90-19590  Filed  7-31-90;  8:43  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  hi  Design, 
Mamifacturs,  and  Industial 
on:Noll<»otl 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  In  Deaign. 
Manufacture,  and  Industrial  Innovatloo — 
(1194). 

Date  and  Tina:  Auguat  28, 1990, 8:30 
a.m.-5.-00  p.m. 

Place:  Rooms  360  and  380.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Qoaed. 

Contact  Parson:  Sen  Nerlova,  SHIS 
Program  Director,  SBIR  Office.  Darcyl 
Gorman.  SBK  Program  Diraclor.  SBK  Office, 
(703)  306-1391,  Gil  Deveyi  Proyam  Officer. 
Biomedical  Engineering  (703)  306-1319. 
Liselotla  Schioler,  Program  Officer,  Materials 
Re«an±,  (703)  306^1836,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  pioposais 
submitted  to  tiie  NSF  for  financial  support. 

Agenda:  To  review  and  evatuate  SBIR 
pbaae  1  proposals  coDceming  Materials 
Reaeazch.  Diamond  I^lated  Materials, 
Bioengineering  and  Environmental 
Systems — Biomedical  Engineering  and 
Aiding  the  Disabled  (BI^IEAD)  as  part  of  tbe 
selection  process  for  awards. 

Reason  for  Qosing:  Tlie  proposals  being 
reviewed  include  information  of  a 
.  pioprietary  or  confidential  nature,  including 
technical  infonnation,  financial  data  such  as 
salaries,  and  peraonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  ara  exempt  under  5 
use  SS2b(cl  (4)  and  (6)  of  the  Government 
in  tbe  Sunshine  Act. 

Dated:  )uly  29,  1996. 
M.  Rebecca  Winkler, 
Conunittee  Management  Officer. 
(FK  Doc.  96-19579  Filed  7-31-96;  8:45  am) 
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Special  Empliaais  Panel  In  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Kloetlng 

In  aixordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
FoimdatioD  annotmces  the  following 
meeting: 

Name.  Special  Emphaais  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(1194) 

Dale  and  rime:  August  21, 1996.  8:30 
a.m.-5:00  p.m. 

Place.  Room  530,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  2223a 

7>pe  of  Meeting:  Qoaed 


Contact  Penon:  Dr.  Deny]  Gorman,  SBIR 
Program  Director,  SBK  Office,  (703)  306- 
1391,  Liselotte  Schioler,  Program  Officer, 
Materials  Rssaercfa,  (703)  306-1836.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBR 
Phue  I  proposals  concerning  Materials 
Reaaarch:  Photonics  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  informstion  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salariaa,  and  personal  infonnation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  S52b(c)  (4)  and  (6)  of  the  Onremment 
in  the  Sunahlne  Act 

Dated:  )uly  29. 1996.  . 
M.  Rafaeoca  WinUer, 
Committee  Management  Officer. 
(PR  Doc  ^^19581  Filed  7-31-96:  8:45  ami 
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Special  Emphasis  Panel  In  Deeign, 
Manufacture,  and  Industial 
Innovation;  Notica  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Mune:  Special  Emphasia  Panel  in  Design. 
Manufacture,  and  Industrial  Iimovation — 
(1194). 

Date  and  Time:  August  19, 1996.  8:30 
a.m.-S:00  p.m. 

Pfoce:  Room  530,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ritchie  Coryell,  SBIR 
Program  Director,  SBIR  Office.  (703)  306- 
1391,  Rodger  Baler,  Program  Officer,  Ocean 
Sciences,  Geosciences,  (703)  306-1589, 
National  Science  Foundation,  4201  Wilaon 
Boulevard,  Arlington.  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  proposals  concerning  Ocean  Science 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  iix:luding 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concemilig  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  SS2b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

M.  Rafaeoce  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  96-19582  Filed  7-31-96;  8:45  am) 
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Special  Emphaais  Panel  In  Dsaign, 
Manulaetura,  and  Industial 
Innovation;  Notice  of  Masdng 

In  ac(x)idance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fotmdation  annotmces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Iimovation — 
(1194) 

Date  and  Time:  August  16, 1998, 8:30 
a.in.-5i)0  p.m. 

Place:  Room  310,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  George  Patrick  ]ohnson, 
SBIR  Program  Director,  SBIR  OfBca,  (703) 
306-1391,  Shi  Chi  Liu.  Program  Officer, 
ENG/CMS.  (703)  306-1362,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendalions  concerning  proposals 
submitted  to  the  NSF  For  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  proposals  concerning  Qvil 
Mechanical  Systems,  Mitigation  as  pvt  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  aa 
salaries,  snd  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  5S2b(c)  (4)  and  (6)  of  die  Government 
in  the  Sunshine  Act. 

Dated:  July  2»,  1996. 
bL  Kebecca  Winkler, 
Committee  Managenxnt  Officer. 
IFR  Doc  96-19583  Filed  7-31-96;  8:45  am] 
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Special  Emphasis  Panel  In  Design, 
Manufacture,  and  Intlustrtal 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Scientx 
Fotmdation  annotmces  the  following 
meeting: 

Nome:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(1194) 

Date  and  Tune:  August  26, 1996,  8:30 
a.in.-5:00  pjn. 

Place:  Rooms  360  and  530,  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed 

Contact  Person:  Sara  Nerlove.  SBIR 
Pro-am  Director.  SBIR  Office,  George  Patrick 
)ohnson,  SBIR  Program  Director,  SBIR  Office. 
(703)  306-1391,  George  Vermont  and 
William  Weigand,  Program  Officers. 
Bioengineering  and  Envirormiental  Systems 
(703)  306-1318,  Devendra  P.  Geig.  Prognm 
Officer,  Qvil  and  Mechanical  Systems. 
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Engimering.  (703)  306-1361 ,  Natkmal 
Science  PoundaUon,  4201  Wibon  Boukvml, 
Arlington,  VA  22230. 

PuqKte  ofttmting:  To  provide  advice  and 
reconuneodatiocu  concerning  proposals 
suboiined  to  the  NSF  for  financial  support. 

Agendo:  To  review  and  evaluate  SBIR 
PfaaM  I  proposals  concerning  Dynamic 
Systems  and  Control  and  Biochemical 
Bngineeringand  Biotechnology  as  part  of  the 
aaledioo  process  for  awards. 

fteoson  for  acting:  The  propoaals  being 
reviewed  include  information  of  a 
proprietary  or  conficienttal  nature,  including 
techoical  information,  financial  data  such  as 
salaries,  and  personal  information 
coooeming  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  S 
US.C  552b(c)  (4)  and  (6)  of  the  Govamnieot 
in  the  Sunshine  Act 

Dated:  July  29, 1996. 
M.  Eakacca  Wiaklar. 
CommiUee  Management  Officer. 
IFR  Doc.  96-19SS4  Tiled  7-31-96;  S>tS  ami 


SpeeW  EmphMto  Panel  In  Earth 
Sckncea;  Notice  of  MeeBng 

In  atxordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting, 

Nome:  Special  Emphasis  Panel  in  Earth 
Sciences.  (1756) 

Date  and  Time:  August  26-Augtist  28, 
1996;  8:30  am  to  6M>  pm. 

Place:  Southern  California  Earthquake 
Center.  Caiifbmia  Institute  of  Technology. 

Type  of  Meeting:  Dosed. 

Contact  Penan:  Dr.  |ama«  H.  Whitcomb, 
Program  Director,  Oophysics  Program, 
Divisioa  of  Earth  Scieooea,  Room  785, 
NaUooal  Sdencs  Foundation,  Arlington.  VA 
22230,  (703)  306-1556. 

Purpose  of  Meeting:  To  review  the  renewal 
proposal,  evaluate  the  Science  and 
Technology  Center,  and  make  a 
recommendation  concerning  fotuie  funding 
of  the  Science  and  Technology  Center. 

Agenda:  To  evaluate  (a)  the  research 
program;  (b)  educational  and  outreach 
activities;  and  (c)  the  knowledge  transfer 
activities  and  the  management  of  the  STC  To 


make  a  recommendation  on  tlie  Future 
funding  of  the  STC. 

Reason  for  Ciosirtg:  The  proposal  being 
reviewed  includes  infbnnation  of  a 
proprietary  or  confidential  natuie,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  S  U.S.C  SS2|c),  the 
Government  in  the  Sunshine  Act 

Dated:  |uly  29,  1996. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc  96-19560  Filed  7-31-06:  B:4S  ami 


Speidal  Emphaala  Pmml  m  Mawriala 
Reaaarch;  NoUea  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L,  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  fblloMdng 
meeting: 

Mime:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 


DMe 

Time 

Place 

Augii«21, 1996  

August  22.  1996  . 

7:00  nn.-0:00  p.m 

8:00  «.m.-S.-00  p.m 

South  Coeat  Inn.  (Meeting  Room).  GcMa,  CA. 
Untveiaity  at  CaMon^  Santa  BaitMia.  CA  93106. 

Type  of  Meeting:  Closed. 

Ointact  Person:  Dr  LaVema  D.  Hess, 
Program  Director,  Electronic  Materials 
Program,  Division  of  Materials  Research. 
Room  1065,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone  (703)  306-1837. 

Purpose  of  Meeting.  To  provide  advice  and 
recommendations  concerning  support  for  the 
Science  and  Technology  Center  (STC)  for 
Quantixed  Electronic  Structures  (QUEST)  at 
the  University  of  California,  Santa  Barbara. 

Agenda:  To  evaluate  progress  at  this 
Science  and  Technology  Center  in  relation  to 
continuing  support. 

Aeoson  for  Closing:  The  project  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  natuie,  including 
techoical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
project  These  matters  are  exempt  under  5 
use  552  b.(c)  (4)  and  (6)  of  the  bivernment 
in  the  Sunshine  Act 

Dated:  July  29. 1996. 
M.  Uncca  Winkler, 
Committee  S4anagement  Officer. 
IFR  Doc.  96-19585  Filed  7-31-96:  8:45  ami 
aiti  a<a  coca  Tsai  »i  a 


NUCI.EAR  REQULATOflY 
CCMMMSSION 

NoUca  of  Facmaltan  of  Woffclns  Qraup 
To  Review  hicldanta  Involving  Stolen 
IndustfW  RacHogiaphy  Equlpinant 

A06NCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  formation  of  working 

group- 

summary:  The  U.S.  Nuclear  Regulatory 
O)mmission  (NRC),  with  the 
Organization  of  Agreement  States,  is 
forming  a  working  group  to  review  the 
issues  i«lated  to  inddenta  involving 
stolen  radiography  equipment. 
FON  atFOnMATlON  CONTACT:  Jim  Myeis. 
Office  of  State  Programs,  Mail  Stop 
OWFN-3-D-23,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  Telephone:  301-415-2328. 
Internet:  JHMeNRCtMV. 
8Uf>f>t.EMB4TARY  INFOflMATION:  The  U.S. 
Nuclear  Regulatory  Commission  (NRC). 
with  the  Organization  of  Agreement 
States,  is  forming  a  working  group  to 
review  the  issues  related  to  incidents 
involving  stolen  radiography 
equipment.  The  initialing  event 
involved  Larpen  of  Texas,  a  Texas 
Hcansee.  The  group's  mission  is  to 
obiectively  review  events  involving 


stolen  radiographic  equipment  and 
provide  recommendations  for 
preventing  similar  events.  The  working 
group's  first  task  will  be  to  develop  a 
charter  governing  the  scope  of  work, 
type  of  products,  a  work  schedule,  and 
internal  procedures. 

WORKINa  GROtlP  OnOAMZATION:  The 
working  group  consists  of  the  following 
individuals:  jim  Myers,  NRC,  Office  of 
Stale  Programs:  Patricia  Santiago,  NRC, 
Office  of  Nuclear  Material  Safety  and 
Safeguards;  Brad  Caskey,  Texas;  Walter 
Cofer,  Florida;  and  Mike  Henry, 
Louisiana.  The  group  will  be  Co-(3haipd 
by  Jim  Myers,  NRC.  and  Brad  Caskey, 
Texas. 

WOtttONO  OftOUP  MEETINOS:  The  working 
group  will  hold  meetings  and  gather 
comments  from  regulatory  agencies,  the 
radiography  industry,  and  interested 
members  of  the  public.  Maximum  use 
will  be  made  of  other  media  for 
facilitating  interaction  between 
members  of  the  working  group,  e.g.. 
conference  calls,  facsimiles,  and 
electronic  mail.  Working  group 
meetings  will  be  open  to  the  public  and 
will  be  held  in  the  Washington,  D.C. 
area^  or  other  locations  as  agreed  upon 
by  the  working  group  members. 
Individuals  attending  working  group 
meetings  are  welcome  to  provide 
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comments  to  the  working  group's 
consideration  orally,  or  in  writing,  at 
times  specified  by  the  working  group, 
Co-Chairs.  Seating  at  the  working  group 
meetings  will  be  on  a  first-come,  first- 
served  basis. 

MEETMO  ANNOUNCEMENTS:  No  meeting  is 
scheduled  at  this  time.  Announcements 
for  the  first,  and  subsequent,  meetings 
will  be  made  through  the  NRC's  Meeting 
Announcement  system.  The  meeting 
announcement  system  can  be  reached 
three  ways: 

1.  Voice:  800-952-9674. 

2.  Electronic  Bulletin  Board:  8(X)- 
952-9676. 

3.  Electronic  Bulletin  Board  at 
FedWorld:  800-303-4672. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
ofluly,  1996. 

For  the  U.S.  Nuclear  Regulatory 
Ommission. 
Richartl  L.  Baogut, 
Director,  Office  of  Slate  Programs. 
IFR  Doc  96-19587  Piled  7-31-96;  8:45  ami 
anuNa  ooc«  iisi  si-> 


Prapoaed  Genertc  Comiminieatlon; 
Prlmaiy  Water  SIraaa  Conoalon 
Cracking  of  Control  Rod  Driva 
Mechanism  and  Other  Veaael  Head 


AOBCV:  Nuclear  Regulatory 

Commission. 

AtmON:  Notice  of  opportunity  for  public 

comment. 

SUMMARY:  The  Nuclear  Regulatory  ' 
Commission  (NRC)  is  proposing  to  issue 
a  generic  letter  concerning  primary 
water  stress  corrosion  cracking  in 
control  rod  drive  mechanisms  and  other 
vessel  head  penetrations  of  nuclear 
power  reactors.  The  purpose  of  the 
proposed  generic  letter  is  to  (1)  request 
that  addressees  describe  their  program 
for  ensuring  the  timely  inspection  of 
PWR  control  rod  drive  mechanism 
(CRDM)  and  other  vessel  head 
penetrations  and  (2)  require  that  all 
addressees  provide  to  the  NRC  a  written 
response  to  this  generic  letter.  The  NRC 
is  seeking  comment  from  interested 
parties  regarding  Imth  the  technical  and 
regulatory  aspects  of  the  proposed 
generic  letter  presented  under  the 
Supplementary  Information  heading. 

"The  proposed  generic  letter  was 
endorsed  by  the  Committee  to  Review 
Generic  Requirements  (CRGR)  on  July 
25, 1996.  The  relevant  information  that 
was  sent  to  the  CRGR  will  be  placed  in 
the  NRC  Public  Document  Room.  The 
NRC  will  consider  comments  received 
from  interested  parties  in  the  final 
evaluation  of  the  proposed  generic 
letter.  The  NRC's  final  evaluation  will 


include  a  review  of  the  technical 
position  and,  as  appropriate,  an  analysis 
of  the  value/impact  on  licensees. 
Should  this  generic  letter  be  issued  by 
the  NRC,  it  will  become  available  for 
public  inspection  in  the  NRC  Public 
Document  Room. 
IMTES:  Comment  period  expires 
September  3, 1996.  Comments 
submitted  after  this  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
assurance  of  consideration  cannot  be 
given  except  for  comments  received  on 
or  l>efore  this  date. 

AODREBSes:  Submit  written  comments 
to  Chief.  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
(Commission,  Mail  Stop  T-6D-69, 
Washington,  DC  20555-0001.  Written 
comments  may  also  lie  delivered  to 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  am  to  4:15  pm, 
Federal  workdays.  Copies  of  written 
(Xjmments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120 
L  Street,  N.W.  (Lower  Level), 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  C.  E. 
(Gene)  Carpenter  (301)  415-2169. 

SUPFtBMBaARY  INFORMATION: 

(Generic  Letter  96-**:  Primary  Water 
Stress  Corroaian  Cracking  ofConbvl 
Rod  Drive  Mechanism  and  Other  Vessel 
Head  Penetrations  (J ACS  No.  M9S280) 

Addressees 

All  holders  of  operating  licenses  for 
pressurized  water  reactors  (PWRs). 
except  those  licenses  that  have  been 
amended  to  ptissession-only  status. 

Purpose 

The  U.S.  Nuclear  R^ulatory 
Ckimmission  (NRQ  is  issuing  this 
generic  letter  to  (1)  request  addressees  to 
descritie  their  program  for  ensuring  the 
timely  inspection  of  PWR  control  rtxl 
drive  mechanism  (CRDM)  and  other 
vessel  head  penetrations  and  (2)  require 
that  all  addressees  provide  to  the  NRC 
a  written  response  to  this  generic  letter 
relating  to  the  requested  information. 

Background 

Most  PWRs  have  Alloy  600  CRDM 
nozzle  and  other  vessel  head 
penetrations  (VHPs)  that  extend  above 
the  reactor  pressure  vessel  head.  The 
stainless  steel  housing  of  the  (I)RDM  is 
screwed  and  seal-welded  onto  the  top  of 
the  nozzle  penetration,  as  shown  in 
Figure  1.  The  weld  between  the  nozzle 
and  the  housing  is  a  dissimilar  metal 
weld,  which  is  also  called  a  bimetallic 
weld.  The  nozzles  protrude  below  the 
vessel  head,  thus  exposing  the  inside 
surface  of  the  nozzles  to  reactor  coolant. 


The  control  rod  drive  (CRD)  nozzles  and 
other  VHPs  are  basically  the  same  for  all 
PWRs  worldwide,  which  use  a  U.S. 
design  (except  in  Germany  and  Russia). 

Generally,  there  are  36  to  78  nozzles 
distributed  over  the  low-alloy  steel 
head.  The  vessel  head  is  semi-spherical 
and  the  head  penetrations  are  vertical  so 
that  the  CRD  nozzles  and  other  VHPs 
are  not  perpendicular  to  the  vessel 
surface  except  at  the  center.  The  uphill 
side  (toward  the  center  of  the  head)  is 
called  the  ISO-degree  location  and  the 
downhill  side  (toward  the  outer 
periphery  of  the  head)  is  called  the  0- 
degree  location.  Most  nozzles  have  a 
thermal  sleeve  with  a  conical  guide  at 
the  bottom  end  and  a  small  gap  (3-  to 
4-mm)  between  the  nozzle  and  the 
sleeve. 

The  NRC  staff  identified  primary 
water  stress  corroeion  cracking  (PWStX) 
as  an  emerging  technical  issue  to  the 
(Commission  in  1989,  after  cracking  was 
noted  in  Alloy  600  pressurizer  heater 
sleeve  penetrations  at  a  domestic  PWR 
facility.  Other  leaks  have  (xxnirred  since 
1986  in  several  Alloy  600  pressurizer 
instrument  nozzles  at  both  domestic  and 
foreign  reactors  from  several  different 
nuclear  steam  supply  system  vendors. 
The  NRC  staff  reviewed  the  safety 
significance  of  the  cracking  that 
occurred,  as  well  as  the  repaif  and 
replacement  activities  at  the  affected 
facifities.  The  NRC  staff  determined  that 
the  cracking  was  not  of  immediate 
safety  significance  because  the  cracks 
were  axial,  had  a  low  growth  rate,  were 
in  a  material  with  an  extremely  high 
flaw  tolerance  (high  fracture  toughness) 
and,  accordingly,  were  imlikely  to 
propagate  very  far.  These  feclors  also 
demonstrated  that  any  cracking  would 
result  in  detectable  leakage  and  the 
opportunity  to  take  corrective  actien 
before  a  penetration  would  fail.  The 
NRC  staflT  issued  Information  Notice  90- 
10,  "Primary  Water  Stress  Corrosion 
Cracking  (PWSCC)  of  Inconel  600," 
dated  February  23, 1990,  to  inform  the 
nuclear  industry  of  the  issue. 

In  December  1991,  cracks  were  foimd 
in  an  Alloy  600  VHP  iii  the  reactor  head 
at  Bugey  3,  a  French  PWR. 
Examinations  in  PWRs  in  France, 
Belgium,  Switzerland,  Sweden,  Spain, 
and  Japan  have  imcovered  additional 
VHPs  with  axial  cracks.  Atiout  2  percent 
of  the  VHPs  examined  to  date  contain 
short,  axial  craclcs.  Close  examination  of 
the  VHP  that  leaked  at  Bugey  3  revealed 
very  minor  incipient  secondary 
circumferential  cracking  of  the  VHP. 

An  action  plan  was  implemented  by 
the  NRC  staff  in  1991  to  address  PWSOC 
of  Alloy  600  VHPs  at  all  U.S.  PWRs.  As 
explained  more  fully  below,  this  action 
plan  included  a  review  of  the  safety 
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asaessments  by  the  PWR  Ownera 
Groups,  the  development  of  VHP  mock- 
ups  by  the  Electric  Power  Research 
Institute  (EPRI),  the  qualification  of 
inspectors  on  the  VHP  moc>;-ups  by 
EPRI,  the  review  of  proposed  generic 
acceptance  criteria  from  the  Nuclear 
Utility  Management  and  Resource 
Cooncii  (NUMARC)  Inow  the  Nuclear 
Energy  Institute  (NEI)l,  and  VHP 
inspections.  As  part  of  this  action  plan, 
the  NRC  staff  met  with  the 
Westinghousa  Owners  Group  (WCK)  on 
January  7, 1992,  the  Combustion 
Engineering  Ownera  Group  (CEOG)  on 
March  25, 1992,  and  the  Babcock  ft 
Wilcox  Owners  Group  (BiWOG)  on 
May  12, 1992,  to  discuss  their  respective 
programs  for  investigating  PWSCC  of 
Alloy  600  and  to  assess  the  possibility 
of  cracking  of  VHPs  in  their  respective 
plants  since  all  of  the  plants  have  Allmr 
BOO  VHPs.  Subsequently,  the  NKC  staff 
asked  NUMARC  to  coordinate  future 
industry  actions  because  the  issue  was 
applicable  to  all  PWRs.  Meetings  were 
held  withNUMAKC/NQ  and  the  PWR 
Owner's  Croups  on  the  issue  on  August 
18  and  November  20, 1992,  March  3, 
1993,  December  1, 1994,  and  August  24, 
1995.  Summaries  of  these  meetings  are 
available  in  the  Commission's  f^blic 
Document  Room,  2120  L  Street,  N.W., 
Washington,  D.C  20S55. 

Each  of  the  PWR  Owners  Groups 
submitted  safsty  assessments,  dated 
February  1993,  through  NUMARC  to  the 
NRC  on  this  issue.  After  reviewing  the 
industry's  safety  assessments  and 
examining  the  overseas  inspection 
Bndings.  the  NRC  staff  concluded  in  a 
safety  evaluation  dated  November  19, 
1993,  that  VHP  cracking  was  not  an 
immediate  safely  concern.  The  bases  for 
this  conclusion  were  that  if  PWSCC 
occurred  at  VHPs  (1)  the  cracks  would 
be  predominately  axial  in  orientation. 

(2)  the  cracks  would  result  in  detectable 
leakage  before  catastrophic  failure,  and 

(3)  the  leakage  would  be  detected  during 
visual  examinations  performed  as  part 
of  surveillance  walkdown  Inspections 
before  significant  damage  to  the  reactor 
vessel  head  would  occur.  In  addition, 
the  NRC  staff  had  concerns  related  to 
uimecessary  occupational  radiation 
exposures  associated  with  eddy  current 
or  other  forms  of  nondestructive 
examinations  (NDEs).  if  performed 
manually.  Field  experience  in  foreign 
countries  has  shown  that  occupational 
radiation  exposures  can  be  significantly 
reduced  by  using  remotely  controlled  or 
automatic  equipment  to  conduct  the 
inspections. 

In  1993,  the  nuclear  industry 
developed  remotely  operated  inservice 
inspection  equipment  and  repair  tools 
that  reduced  radiation  exposure. 


Techniques  and  procedures  developed 
by  two  vendors  ware  successfully 
demonstrsted  in  a  blind  qualification 
protocol  develofwd  and  «lministered  by 
the  EPRI  NDE  Oadat.  In  the 
demonstiations,  examinations  by 
rotating  and  saber  eddy  currant  and 
ultrasonics  showed  a  high  probability  of 
detection  of  the  flaws  WDicn  were  also 
sized  within  reasonable  uncertainty 
bounds.  The  qualification  testing  also 
demonstrated  that  persormel  qualified 
through  the  EPRI  program  can  reliably 
detect  PWSCC  in  CRDM  nozzles. 

In  1904,  circumferential  inlergranular 
attack  (IGA)  associated  with  the  J-groove 
weld  in  one  of  the  CRDM  penetrations 
was  discovered  at  Zorita,  a  Spanish 
reactor.  This  IGA  is  a  different 
degradation  mechanism  than  the 
PWSCX:  described  above.  It  is  believed 
to  have  resulted  from  the  combination 
of  ion  exchange  resin  bed  intrusions, 
which  resulted  in  high  concentrations  of 
sulfites.  Zorita  has  37  CRDM 
penetrations,  of  which  20  are  active 
penetrations  and  17  are  spare 
penetrations.  Sixteen  of  the  17  spare 
penetrations  showed  stress  corrosion 
cracking  and  IGA  The  cracks  ware  both 
axial  and  circumferential.  Four  of  the 
active  CRDM  penetrations  had 
significant  cracking  with  axial  and 
circumferential  cracks.  Two  cation  resin 
ingress  events  occurred  at  Zorita.  In 
August  1980.  40  liters  of  cation  resin 
entered  the  reector  coolant  system 
(RCS).  In  September  1981,  a  mixed  bed 
deminetelizer  screen  foiled  and  between 
200  to  320  liters  of  resin  entered  the 
RCS.  The  coolant  conductivity  remained 
high  for  at  least  4  months  after  the 
ingress.  The  increase  in  conductivity 
was  attributed  to  locally  high 
concantretions  of  sulbtes.  Sul&tas  were 
found  around  the  crack  areas  and  on  the 
fracture  surfaces.  It  is  important  to  note 
that  sulfate  cracking  can  occur  in 
regions  that  are  not  subject  to  significant 
applied  or  residual  stresses. 

'The  NRC  staff  issued  Information 
Notice  (IN)  96-11.  "Ingress  of 
Demineralizer  Resins  Increases  Potential 
for  Stress  Corrosion  Cracking  of  Control 
Rod  Drive  Mechanism  Penetrations," 
dated  February  14,  1996,  to  alert 
addressees  to  the  increased  likelihood  of 
sulfate-driven  stress  corrosion  cracking 
of  PWR  CRDMs  and  other  VHPs  If 
demineralizer  resins  contaminate  the 
RCS. 

The  Westinghouae  staff  notified  the 
WOG  planU,  the  B&WOG  plants,  and 
the  CEOG  plants  of  the  Zorita  incident 
by  issuing  NSAL-94-028.  Westinghouse 
reported  that  no  other  plant  had  been 
found  worldwide  that  had  experienced 
cracking  similar  to  that  at  the  Zorita 
plant.  'The  Westinghouse  staff  further 


reported  that  U.S.  plants  monitor  RC^ 
conductivity  on  a  routine  basis,  follow 
the  EPRI  guidelines  on  primary  water 
chemistry,  and  monitor  for  sulfote  three 
times  a  week.  The  Westinghouse  staff 
concluded  that  no  immediate  sabty 
issue  is  involved  and  that  the 
conchisions  in  its  CRDM  safety 
evaliulioo  remain  valid.  The 
Wostiiwhouse  staff  suggested  that  U.S. 
PWR  pbnts  review  their  RCS  chemistry 
and  other  operating  records  pertaining 
to  sulfur  ingress  events.  The  results  of 
this  review  have  not  been  reported  to 
the  NRC  staff,  and  the  NRC  staff  does 
not  have  sufficient  information  to 
ascertain  whether  any  significant 
primary  system  lesin  bed  intrusions 
have  occiLrred  at  any  U.S.  PWR. 

The  first  U.S.  inspection  of  VHPs  took 
place  in  the  spring  of  1994  at  the  Point 
Beach  Nuclear  Generating  Station,  and 
no  indications  were  uncovered  in  any  of 
iU  49  CRDM  penetrations.  The  eddy 
current  inspection  at  the  Oconee 
Nucleer  C^nerating  Station  in  the  Call  of 
1904  revealed  20  indications  in  one 
penetration.  Ultrasonic  testing  (UT)  did 
not  reveal  the  depth  of  these  indications 
because  they  were  shallow.  UT  cannot 
accurately  size  defects  that  are  less  than 
one  mil  deep  (0.03  mm).  These 
indications  may  be  associated  with  the 
original  bbrication  ond  may  not  grow: 
however,  they  will  be  reexamined 
during  the  next  refiieling  outage.  A 
limited  examination  of  eight  in-core 
instrumentation  penetrations  conducted 
at  the  Palisades  plant  found  no  cracking. 
An  examination  of  the  CRDM 
penetrations  at  the  D.C  Cook  plant  in 
the  fall  of  1994  revealed  three  clustered 
indications  in  one  penetration.  The 
indications  were  46  mm,  16  mm,  and  6 
to  8  nun  in  length,  and  the  deepest  Qaw 
was  6.8  mm  deep.  The  Up  of  the  46-mm 
flaw  was  just  below  the  J-groove  weld. 

Virginia  Electric  and  Power  Ojmpany 
inspected  North  Anna  Unit  1  during  its 
spring  1996  rafueUng  outage.  Some 
high-stress  areas  (e.g.,  upper  and  lower 
hillsides]  were  examined  on  each  outer 
ring  CRDM  penetrations  and  no 
indications  were  observed  using  eddy 
current  testing. 

The  NRC  staff  was  informed  during  a 
meeting  on  August  24, 1995,  that 
Westinghouse  had  developed  a 
susceptibility  model  for  VHPs  based  on 
a  number  of  Csctors,  including  operating 
temperature,  years  of  power  operation, 
method  of  fabrication  of  the  VHP. 
microstructure  of  the  VHP,  and  the 
location  of  the  VHP  on  the  head.  Each 
time  a  plant's  VHPs  are  inspected,  the    _ 
inspection  results  are  incorporated  into 
the  model.  All  domestic  Westinghouse 
PWRs  have  been  modeled  and  the 
ranking  has  been  given  to  each  licensee. 
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In  addition,  the  NRC  staff  was  informed 
that  Framatome  Technologies.  Inc.  IFTI. 
formerly  Babcock  &  Wilcox  (B&W)),  also 
developed  a  susceptibility  model  for 
CRDM  penetration  nozzles  and  other 
VHPs  in  B&W  reactor  vessel  designs.  All 
domestic  BftW  PWRs  have  been 
modeled  and  the  ranking  has  been  given 
to  each  B&W  licensee.  The  NRC  staff 
was  further  informed  that  Combustion 
Engineering  (CE)  had  performed  an 
initial  susceptibility  assessment  for  the 
CEPWRs.  At  present,  neither 
Westinghouse,  FTI,  nor  CE  has 
submitted  its  models  and  assessments  to 
the  NRC  staff  for  review. 

By  letter  dated  March  5, 1996,  NEI 
submitted  a  white  paper  entitled  "Alloy 
600  RPV  Head  Penetration  Primary 
Stress  Corrosion  Cracking,"  which 
reviews  the  significance  of  PWSCC  in 
PWR  VHPs  and  describes  how  the 
industry  is  managing  the  issue.  The 
program  outlined  in  the  NH  white 
paper  is  based  on  the  assumption  that 
the  issue  is  an  economic  one  rather  than 
a  safety  issue,  and  describes  an 
economic  decision  tool  to  be  used  by 
PWR  licensees  to  evaluate  the 
probability  of  a  VHP  developing  a  crack 
or  a  through-wall  leak  during  a  plant's 
lifetime.  'This  information  would  then 
be  used  by  a  PWR  licensee  to  evaluate 
the  need  to.conduct  a  VHP  inspection 
at  their  plant.  The  NRC  staff  informed 
NEI  in  the  several  meetings  listed  above 
that  it  did  not  agree  with  NEI  that  the 
issue  was  only  economic.  Inspections 
have  shown  that  cracking  has  initiated 
in  some  U.S.  plants,  and  the  industry 
has  not  provided  sufficient  technical 
justification  regarding  susceptibility  of 
the  CRDM  and  other  VHPs  to  PWSCC  to 
justify  on  inspection  plan  based  on 
economic  considerations  alone. 

Discussion 

The  results  of  domestic  VHP 
inspections  are  consistent  with  the 
February  1993  analyses  by  the  PWR 
Owners  Croups,  the  NRC  staff  safety 
evaluation  report  dated  November  19, 
1993,  and  the  PWSCC  found  in  the 
CRDMs  in  European  reactors.  On  the 
basis  of  the  results  of  the  first  five 
inspections  of  U.S.  PWRs,  the  PWR 
Owner's  Groups'  analyses,  and  the 
European  experience,  the  NRC  staff  has 
determined  that  there  is  a  high 
probability  that  VHPs  at  other  plants 
may  contain  similar  axial  cracks  caused 
by  PWSCC.  Further,  if  any  significant 
resin  intrusions  have  occurred  at  U.S. 
PWRs  such  as  occurred  at  Zorita, 
residual  stresses  are  sufficient  to  cause 
circumferential  intetgranular  stress 
corrosion  cracking  (IGSCC). 

After  considering  this  information, 
the  NRC  staff  has  concluded  that  VHP 


cracking  does  not  pose  an  immediate  or 
near  term  safety  concern.  Further,  the 
NRC  staff  recognizes  tiiat  the  scope  and 
timing  of  inspections  may  vary  for 
different  plants  depending  on  their 
individual  suceptibility  to  this  form  of 
degradation.  In  the  long  term,  however, 
degradation  of  the  CRDM  and  other 
VHPs  IS  an  important  safely 
consideration  that  warrants  further 
evaluation.  The  vessel  head  provides 
the  vital  function  of  maintaining  a 
reactor  pressure  boundary.  Cracking  in 
the  VifPs  has  occurred  and  is  expected 
to  continue  to  occur  as  plants  age.  The 
NRC  staff  considere  cracking  of  VHPs  to 
be  a  safety  concern  for  the  long  term 
based  on  the  possibility  of  (1)  exceeding 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Code  for  margins  if 
the  cracks  are  sufficiently  deep  and 
continue  to  propagate  during 
subsequent  operating  cycles,  and  (2) 
eliminating  a  layer  of  defense  in  depth 
for  plant  safety.  Therefore,  in  order  to 
verify  that  the  margins  required  by  the 
ASME  Code,  as  specified  in  Section 
50.55a  of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  50.S5a)  are  met, 
that  the  guidance  of  General  Design 
Criterion  14  of  Appendix  A  to  10  CFR 
Part  50  (10  CFR  Part  50,  Appendix  A, 
CDC  14)  is  continued  to  be  satisfied, 
and  to  ensure  that  the  safety 
significance  of  VHP  cracking  remains 
low,  the  NRC  staff  believes  that  an 
integrated,  long-term  program,  which 
includes  periodic  inspections  and 
monitoring,  is  necessary.  In  addition, 
the  NRC  staff  finds  that  the  requested 
information  is  also  needed  to  determine 
if  the  imposition  of  an  augmented 
inspection  program,  pursuant  to  10  CFR 
50.S5a(g)(6)(ii),  is  required  to  maintain 
public  health  and  safety. 

The  NRC  staff  recognizes  that 
individual  PWR  licensees  may  wish  to 
determine  their  inspection  activities 
based  on  an  integrated  industry 
inspection  program  (i.e.,  BStWOG. 
CEOG,  WOG.  or  some  subset  thereof),  to 
take  advantage  of  inspection  results 
from  other  plants  that  have  similar 
susceptibilities.  The  NRC  staff  does  not 
wish  to  discourage  such  group  actions 
but  notes  that  such  an  integrated 
industry  inspection  program  must  have 
a  weil-fotmded  technical  basis  that 
justifies  the  relationship  between  the 
plants  and  the  planned  implementation 
schedule. 

Required  Informatioa 

The  information  required  in  items  1 
and  2,  below,  is  required  by  the  NRC 
staff  to  determine  if  the  imposition  of  an 
augmented  inspection  program  is 
required,  while  the  information  required 
in  item  3  relates  to  the  potential  for 


domestic  lesin  intrusions,  such  as 
occurted  at  Zorita.        , 

Addressees  are  required  to  provide 
the  following  information: 

1.  Regarding  inspection  activities: 

1.1  A  description  of  all  inspectiorks 
of  CRDMs  and  other  vessel  head 
penetrations  performed  to  the  date  of 
this  generic  letter,  including  the  results 
of  these  inspections. 

1.2  If  you  have  developed  a  plan  to 
periodically  inspect  the  CRDM  and 
other  vessel  head  penetrations: 

a.  Your  schedule  for  first,  and 
subsequent,  inspections  of  the  CRDM 
and  other  vessel  head  penetrations, 
including  the  technical  basis  for  your 
schedule. 

b.  Your  scope  for  the  CRDM  and  other 
vessel  head  penetration  inspections, 
including  whether  you  plan  to  inspect 
horn  the  top  or  bottom  of  the  head,  the 
total  number  of  penetrations  (and  how 
many  will  be  inspected),  and  which 
penetrations  have  thermal  sleeves, 
which  are  spares,  and  which  are 
instrument  or  other  penetrations. 

1.3  If  you  have  not  developed  a  plan 
to  periodically  inspect  the  CRDM  and 
other  vessel  head  penetrations,  provide 
your  technical  or  safety  basis  for  not 
periodically  inspecting  your  VHPs:  or, 
your  schedule  for  developing  such  a 
plan  and  the  basis  for  that  schedule. 

2.  A  description  of  the  evaluation 
methods  and  results  used  to  assess  the 
susceptibility  of  the  CRDM  and  other 
VHPs  in  your  plant  to  PWSCC, 
including  the  susceptibility  ranking  of 
your  plant  and  the  factors  used  to 
determine  this  ranking.  Other  than  or  in 
addition  to  the  boric  acid  visual 
examination  (see  Generic  Letter  88-05. 
"Boric  Add  Corrosion  of  Carbon  Steel 
Reactor  Pressure  Boundary  Components 
in  PWR  Plants,"  dated  March  17. 1988). 
include  a  description  of  all  relevant  data 
and/or  tests  used  to  develop  crack 
initiation  and  crack  growth  models,  and 
the  methods  and  data  used  to  validate 
these  models.  Include  a  statement 
explaining  the  applicability  of  these 
models  to  the  VHP  cracking  issue.  Also, 
if  you  are  relying  on  any  integrated 
industry  inspection  program,  provide  a 
detailed  description  of  this  program. 

3.  A  description  of  any  resin 
intrusioius  in  your  plant,  as  described  in 
IN  96-1 1,  that  have  exceeded  the 
current  EPRI  PWR  Primary  Water 
Chemistry  Guidelines  recommendations 
for  primary  water  sulfate  levels, 
including  the  following  information: 

3. 1  Were  the  intrusions  cation, 
anion,  or  mixed  bed? 

3.2  What  were  the  durations  of  these 
intnusions? 
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3.3  Do  your  RCS  water  chemistry 
Technical  Specifications  follow  the 
EFRI  guidel^ies? 

3.4  Identiiy  any  RCS  chemistry 
excursions  that  exceed  your  plant 
administrative  limits  for  the  following 
species:  sulbtes,  chloiidas  or  fluorides, 
oxygen,  boron,  and  lithium. 

3.5  Identify  any  conductivity 
excursions  which  may  be  indicative  of 
resin  intrusions,  provide  your  technical 
assessment  of  each  excursion  and  your 
followup  actions. 

3.6  Provide  your  assessment  of  the 
potential  for  any  of  these  intrusions  to 
result  in  a  significant  increase  in  the 
probability  for  IGA  of  VHPs  and  any 
associated  plan  for  inspections. 

Required  Response 

All  addressees  shall  submit  in  writing 
the  information  identified  above  within 
90  days  from  the  date  of  this  letter. 

Any  inspection  results  that  do  not 
satisfy  the  acceptance  criteria  identified 
in  the  NRC  staff's  safety  assessment 
dated  November  16, 1993,  should  be 
reported  to  the  MRC  stafi  prior  to  plant 
restart. 

Address  the  required  written  reports 
to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  D.C.  20S5S,  under 
oath  or  affirmation  under  the  provisions 
of  Section  182a,  Atomic  Energy  Act  of 
1954.  as  amended,  and  10  CFR  50.S4(f). 


In  addition,  submit  a  copy  to  the 
appropriate  regional  administrator. 
The  NRC  lecognizes  the  potential 
difficulties  (number  and  types  of 
sourxses,  age  of  records,  proprietary  data, 
etc.)  that  licensees  may  encounter  while 
nsneitaining  whether  they  have  all  of  the 
data  pertinent  to  the  evaluation  of  their 
CRDMs  and  other  vessel  head 
penetrations.  For  this  reason,  ttie  above 
time  periods  are  allowed  for  the 
responses. 

'  Related  Generic  Communications 

(1)  Information  Notice  90-10, 
"Primary  Water  Stress  Corrosion 
Cracking  (FWSCC)  of  Inconel  600," 
dated  February  23, 1990. 

(2)  NUREG/CR-624S,  "Assessment  of 
Pressurized  Water  Reactor  Control  Rod 
Drive  Mechanism  Nozzle  Cracking," 
dated  October  1994. 

(3)  Information  Notice  96-11,  "Ingress 
of  Demineralizer  Resins  Increases 
Potential  for  Stress  Corrosion  Cracking 
of  Control  Rod  Drive  Mechanism 
Penetrations,"  dated  February  14, 1996. 

Backfit  Discussion 

This  generic  letter  only  requires 
information  from  the  addressees  under 
the  provisions  of  Section  182a  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  10  CFR  50.54(0.  Therefore,  the  staff 
has  not  performed  a  backfit  analysis. 
The  information  collected  will  enable 


the  staff  to  verify  that  the  margins 
required  by  the  ASME  Code,  as 
specified  in  Section  SO.SSa  of  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR  SO.SSa)  are  met,  that  the  guidance 
of  General  Design  Criterion  14  of 
Appendix  A  to  10  CTR  Part  50  (10  CFR 
Part  50,  Appendix  A,  GDC  14)  continues 
to  be  satined,  and  to  ensure  that  the 
safety  significance  of  VHP  craddng 
remains  low,  the  NRC  staff  requires 
licensees  to  submit  information  to ' 
assess  compliance  with  the  above  stated 
requirements.  The  NRC  staff  finds  that 
the  requested  information  is  also  needed 
to  determine  if  the  imposition  of  an 
augmented  inspection  program, 
pursuant  to  10  CFR  50.55a(g)(6)(ii),  is 
required  to  maintain  public  health  and 
safety.  The  staff  is  not  estabUshing  a 
new  position  for  such  compliance  in 
this  generic  letter.  Therefore,  this 
generic  letter  does  not  constitute  a 
backfit  and  no  documented  evaluation 
or  backfit  analysis  need  be  prepared. 

Dated  at  Rockville,  Maryland,  tliis  26th  day 
of  July,  1996. 

For  the  Nuclear  Regulatory  Commissioo. 
Elinor  G.  Adensam, 

Acting  Director,  Division  of  Reactor  Proffom 
Management.  Office  of  Nudaar  Reactor 
Regulation. 
au«a  cooe  naa-oi-r 
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D.CL  20648 

Existiiig  CoUactioo  of  Inbnnation:  Rul« 
lOa-1.  SEC  File  No.  270-413,  OMB 
ConlTol  No.  3235-new 

Notics  is  hereby  given  dial  punuanl 
to  the  Paperworic  Reduction  Act  of  1995 
(44  U.S.C  3S01  et  seq.).  the  Secuiitiae 
■nd  Exchange  CammiMioo 
("Cominiiaion")  is  pubUsUng  the 
foUowing  sununaiy  of  coUaction  (m 
public  comiiwiit. 

Rule  lOe-1  (17  Cm.  240.10a-l)  undsr 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  is  intended  to  limit 
short  selling  of  s  security  in  a  darlining 
maifcet.  by  requiring,  in  eOect,  that  eadtt 
■ucoeaaive  lower  price  be  established  by 
a  long  Mller.  The  price  at  which  short 
sales  may  be  eSsaed  is  eatabliahad  by 
raiarenoe  to  the  last  sale  price  repoitod 
in  the  consolidated  system  or  on  a 
particular  marketplace.  Rule  lOa-1 
raquires  eecfa  broker  or  dealer  that 
eflacts  any  sell  ardar  ibr  a  security 
legialared  on,  or  admitted  to  unlisted 
trading  privileges,  on  a  national 
securities  exchange  to  madi  the  relevant 
order  ticket  either  "long"  or  "short" 

There  are  approximately  1,500 
broken  and  dealers  registned  with  the 
national  securities  exchanges.  The 
Commission  has  considered  each  of 
these  respondents  for  the  purposes  of 
calculating  the  reporting  burden  under 
Rule  lOa-1.  Each  of  thees  approximately 
1,500  legisteied  broker>daalars  aHects 
sell  ordns  for  sacuritias  registeTed  on, 
or  admitted  to  unlisted  trading 
privileges,  on  a  national  securities 
exchange.  In  addition,  each  respondent 
makes  an  estimated  55,663  annual 
responses,  for  an  aggregate  total  of 
83,493.861  rasponses  per  year.  Each 
response  takes  appr<>ximately  .000143 
hours  to  complete.  Thua,  the  total 
compliance  burden  per  year  is  11,903 
burden  hours. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  Ibi  burden  of  the  propoaed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  calrity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


raspondeota,  including  through  the  uaa 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  mil  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  oays  of  this 
publicatioo. 

Direct  your  written  commenta  to 
Midiael  E.  Bartell,  Aasodate- Executive 
Director,  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission,  4S0  5th  Street,  N.W., 
Washington,  DC  20549. 

OalMl:)ulyZ2,19««. 

lai 


Oapufjr  Secninjr. 

(PR  Doc  W-iaaae  FUed  7-31-«8:  «:4S  am) 
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(RsL  Me.  IC-aaiM;  Ho.  «ia  WMl 

irr  HaraartUtond  AnnuNy 

lnMmnc#  Oompanyt  M*  flL  •. 

luly  26. 1986. 

MtBtB^:  Securities  and  Exchange 
Cmnmission  ("Commission"). 
ACTION:  Notice  of  Applicatia0  Cor  an 
Oder  pursuant  to  the  tavestmant 
Company  Act  of  1940  (the  "IMO  Act"). 

APPUCANrs:  ITT  Hartford  Uh  and 
Annuity  faisuranoe  Company  (TTT 
Hartford"),  Separata  Account  VL I  of 
ITT  Haitfbcd  Life  and  Aimuity    . 
Insurance  Company  (the  "Account"), 
and  Hartford  Equity  Sales  Company 
("HESOO"). 

nasvANT  1M6  »CT  WBcnom:  Oder 

requested  pursuant  to  Section  6(c)  of  the 
1940  Act  granting  exemptions  btim 
Section  27(aX3)  thereof  and  Rules  6»- 
3(T)(b)(13HU)  and  8o-3(TKd)(l)(U) 
thereunder. 

WJMMOHY  or  APMJCATION:  Applicants 
reqiaest  an  order  to  permit  111  Hartford, 
through  the  Account,  to  issue  certain 
flexlbTe  premium  variable  life  insurance 
contracts  ("Contracts")  that  provide  for 
a  bont-end  salea  loan  on  premium 
payments  in  any  given  contract  year  up 
to  a  maximum  amotml  ("Maximum 
Sales  Load  Premium")  and  no  sales  load 
on  premiums  in  excess  of  such 
Maximum  Salea  Load  Premium  ("Excess 
Premiimis")  in  any  given  contract  year. 
Applicants  also  request  exemptive  relief 
to  permit  ITT  Hartford,  though  separate 
accounts  it  establishes  in  the  future,  to 
issue  flexible  premium  variable  life 
insurance  contracts  that  are  materially 
similar  to  the  Contracts. 
RUNQ  date:  The  application  was  filed 
on  July  26, 199S.  and  amended  on  June 
6,1996. 


HBAMMQ  OR  NOnHCATKM  OF  tCAMNO:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  maiL  Hearing  requests  must  be 
received  by  the  Commission  fay  5:30 
p.m.  on  August  20, 1996.  and  must  be 
accompanied  by  proof  of  service  on 
Appliouits  in  the  form  of  an  affidavit  or, 
for  lawryats,  a  certificate  of  ssrvice. 
Ifearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commiaaion. 

AOOMaaeS:  Sacratary,  SecuriUea  and 
''»f^'»"B»  Commission,  450  Sth  Street, 
N.W.,  Waahington,  D.C.  20549. 
Applicants,  c/o  Scott  K.  Richardson, 
Assistant  Counsel,  ITT  Hartford 
Insuranca  Companies,  P.O.  Box  2999, ' 
Hartford,  Connecticut  06104-2999. 
ran  HIRmeR  WOttMATKM  OONTACn 
Kevin  M.  Kiichoff,  Senior  Counsel,  or 
Patrice  M.  Pitts,  Special  Counsel,  Office 
of  Insuranca  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

aiWUMBirAIIY  wrOnMATWM.  Following 
is  a  summary  of  the  application;  the 
complete  applicatioa  is  available  for  a 
fse  from  the  Public  Rahience  Branch  of 
the  Commisaion. 

Applicants'  Rapreaentationa 

1.  nr  Hartford  is  a  stock  lifis 
insurance  company  engaged  in  the 
business  of  writing  annuities  and  both 
individual  and  group  life  insurance  in 
the  District  of  rjilnmhln  and  all  states 
except  New  York.  ITT  Hartford  ls.a 
whoUy-owned  subsidiary  of  Hartford 
Life  Insurance  Company. 

2.  The  Account  waa  established  as  a 
separate  account  of  ITT  Hartford  on 
Jiuie  8, 1995,  pursuant  to  the  insurance 
law  of  the  State  of  Connecticut  The 
Account  is  registered  with  the 
Commission  pursuant  to  the  1940  Act  as 
a  unit  investment  trust.  The  Account 
presently  consists  of  twenty-two 
subaccounts  ("Subacix>unts"),  each  of 
which  will  invest  exclusively  in  certain 
open-end  management  investment 
companies. 

3.  HESCO,  the  principal  underwriter 
for  the  Contracts,  is  registered  as  a 
broker-dealer  pursuant  to  the  Securities 
Exchange  Act  of  1934,  and  is  a  member 
of  the  National  Association  of  Securities 
Deelers,  Inc. 

4.  The  Contracts  are  flexible  premium 
variable  life  insurance  [wlicies.  Contract 
owners  choose  the  amount  of  premiums 
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they  intend  to  pay  ("Scheduled 
Premiums")  within  a  range  determined 
by  ITT  Hartford  based  on  a  variety  of 
fectors,  including  the  face  amount  of  the 
Contract,  the  insured's  sex  (except 
where  unisex  rates  apply),  age  at  issue, 
and  risk  classincation.  Contract  owners 
also  may  pay  other  premiums  at  any 
lime  ("Unsriieduled  Premiums"), 
subject  to  certain  restrictions.  The  cash 
value  under  a  Contract  will,  and  the 
death  benefit  may,  increase  or  decrease 
depending  on  the  investment 
experience  of  the  Subaccounts  to  which 
the  premium  payments  have  been 
allocated. 

5.  The  Guideline  Annual  Premium,  as 
provided  by  Rule  6e-3(T)(c)(8)(i),  is  the 
level  annual  premium  necessary  to 
provide  the  future  benefits  under  the 
Contract  through  maturity,  based  on 
certain  specified  assumptions,  which 
include  mortality  charges  based  on  the 
1980  Commissioners'  Standard 
Ordinary  Mortality  Smoker  or  Non- 
Smoker  Table,  age  last  birthday,  and 
assured  annual  net  rate  of  return  of  at 
least  S  percent  per  year,  and  a  reduction 
of  the  guaranteed  fees  and  changes 
specified  in  the  policy. 

6.  During  a  period  which  begins  on 
the  date  the  Contract  is  elective  and 
continues  for  one  to  ten  years  as 
selected  by  the  Contract  owner 
("Guarantee  Period"),  ITT  Hartford  will 

Crantee  that  the  Contract  will  not 
ie.  regardless  of  the  investment 
experience  of  the  Subaccounts,  if  the 
Contract  owner  pays  the  Scheduled 
Premiums  when  due.  In  addition. 
Unscheduled  Premiums  will  be  allowed 
during  the  Guarantee  Period.  If  the 
Contract  owner  does  not  pay  all 
Scheduled  Premiums  during  the 
Guarantee  period,  the  Contract  will  stay 
in  force  as  long  as  an  amount  calculated 
under  the  Contract  exceeds  the 
indebtedness  under  the  Contract. 

7.  The  Contracts  provide  for  the 

Payment  of  a  death  benefit  to  the 
sneficiary  when  the  insured  dies.  The 
death  benefit  equals  the  death  benefit 
less  any  indebtedness  under  the 
Contract  and  any  due  and  unpaid 
monthly  deduction  amount  occurring 
durirvga  erace  period. 

B.  ITT  Hart  ford  deducts  a  sales  load  - 
from  premium  payments  prior  to 
allocating  them  to  the  account  value  of 
a  Contract.  The  amount  of  the  deduction 
is  calculated  using  a  percentage  of  the 
premiums  paid  during  each  Contract 
year,  as  specified  in  the  Contract.  The 
amount  of  the  front-end  sales  load  will 
be  based  on  the  amount  of  the 
Scheduled  Premiums  for  the  Contract, 
the  Guarantee  Period,  and  any 
Unscheduled  Premiums  paid.  The 
maximum  front-end  sales  load  applied 


to  any  premium  in  the  first  Contract 
year  will  be  so  percent  of  the  amoimt 
of  premiums  paid  during  the  first 
Contract  year,  subject  to  the  limits 
described  below.  Also  subject  to  certain 
limits,  the  maximum  front-end  sales 
load  in  a  Contract  year  vrill  be  11 
percent  of  premiums  paid  during 
Contract  years  two  through  ten  and  3 
percent  of  premiums  paid  in  Contract 
years  eleven  and  beyond. 

9.  No  faont-end  sales  load  in  excess  of 
the  Guideline  Annual  Premium  will  be 
imposed  under  the  Contracts  on 
premium  payments  in  any  Contract 
year.  In  the  first  Contract  year,  no  sales 
toad  will  be  imposed  on  premiums  that 
exceed  the  Scheduled  Premium,  if  it  is 
less  than  the  Guideline  Annual 
Premium.  The  maximum  amount  of  a 
premium  payment  subject  to  a  front-end 
sales  load  is  the  "Maximum  Sales  Load 
Premium." 

10.  A  contingent  deferred  sales  charge 
will  be  assessed  against  the  account 
value  of  a  Contract  prior  to  a  lapse  or 
surrender  if  the  Contract  lapses  or  is 
surrendered  within  the  first  nine  years 
("Surrender  Charge").  The  amount  of 
the  Surrender  Charge  applicable  to  the 
firat  Contract  year  under  a  Contract  will 
be  established  by  ITT  Hartford  and  will 
decrease  by  an  equal  amount  each 
Contract  year  until  it  reaches  zero 
during  the  tenth  year.  Generally,  the 
shorter  the  Guarantee  Period  under  a 
Contract,  the  lower  the  Surrender 
Charge  that  will  apply  to  the  Contract. 

11.  The  aggregate  of  the  front-end 
sales  load  and  Surrender  Charge 
a.s.sessed  will  not  exceed  180  percent  of 
the  Guideline  Annual  Premium,  or  nine 
percent  of  the  sum  of  the  GuideUne 
Annual  Premium  that  would  be  paid 
over  a  twenty  year  period.  In  cases 
where  the  anticipated  life  expectancy  of 
the  insured  named  in  the  Contract  is 
less  than  twenty  years,  the  total  sales 
load  will  be  reduced  to  nine  percent  of 
the  sum  of  the  Guideline  Annual 
Premium  for  the  shorter  period. 

12.  If  a  Contract  is  surrendered  during 
the  first  two  Contract  years,  the  Contract 
owner  may  be  entitled  to  a  refund  of 
some  of  the  front-end  sales  load  or 
Surrender  Charge  assessed.  The  refund    . 
will  be  equal  to  the  excess,  if  any,  of  the 
actual  front-end  sales  load  and 
Surrender  Charge  assessed  under  the 
Contract  over: 

(a)  the  sum  of  30  percent  of  the 
aggregate  premium  payments  less  than 
or  equal  to  one  Guideline  Armuel 
Premium  plus  10  percent  of  such 
payments  greater  than  one,  but  not  more 
than  two,  Guideline  Annual 
Premium(s):  and 


(b)  9  percent  of  each  premium 
payment  exceeding  two  Guideline 
Aiinual  Premiums. 

13.  On  adesignated  date  each  month, 
nr  Hartford  will  deduct  from  the 
account  value,  from  the  fixed  account 
and  each  of  the  Subaccounts  fonding  a 
Contract  on  a  pro-rata  basis,  the 
following  charges: 

(a)  a  cost  of  insurance  charge; 

(b)  a  mortality  and  expanse  risk 
charge  that  varies  proportionately  from 
.90  percent  of  account  value  annually 
for  a  Contract  with  a  one-year  Guarantee 
Period  to  .60  percent  for  a  Contract  with 
a  ten-year  Guarantee  Period: 

(c)  an  administrative  charge  of  S8.33 
per  month  initially,  guaranteed  not  to 
increase  during  the  Guarantee  Period, 
and  guaranteed  not  to  exceed  $12.00  par 
month  after  the  Guarantee  Period; 

(d)  during  the  first  Contract  year,  a 
monthly  charge  for  underwriting  and 
issuance  costs  of  $8.33  per  month,  plus 
an  amount  that  varies  based  on  the  age 
of  the  insured  and  the  initial  face 
amount  of  the  Contract: 

(a)  a  percentage  of  each  premium  to 
pay  premium  taxes,  varying  by  locale, 
depending  on  tax  rates  in  effect:  * 

(!)  if  applicable,  charges  for  additional 
benefits  provided  by  ridere  to  the 
Contract;  and 

(g)  if  applicable,  a  charge  for  a  special 
insuranca  class  rating  of  the  insiued. 

Applicants'  Legal  Analysis 

1.  Purauaot  to  Section  6(c)  of  the  1940 
Act,  the  Commission  may  exeihpt  any 
person,  security,  or  transaction,  or  any 
class  or  classes  of  persons,  securities  or 
transactions,  firom  any  provision  or 
provisions  of  the  1940  Act  or  from  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

2.  Section  27(a)(3)  of  the  1940  Act 
provides,  in  effsct,  that  the  amount  of 
sales  charge  deducted  from  any  of  the 
first  twelve  monthly  payments  on  a 
periodic  payment  plan  certificate  by  any 
registered  investment  company  issuing 
such  certificates  or  any  depositor  or 
underwriter  for  such  company  may  not 
exceed  proportionately  the  amount 
deducted  from  any  other  such  payment 
and  that  the  amount  deducted  bom  any 
subsequent  payment  may  not  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment 
("stair-step"  provisions). 


'  Currently,  no  charge  u  ajsewed  for  Fodenl. 
state  and  local  income  laass  allribulable  to 
premiiuns.  liowever  rTT  Haittbrd  r<a«rvm  the  right 
to  assea  such  a  char^  In  Itw  lutum. 
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3.  Rule*  66-3(T)(BJ{13)(u)  and  6e- 
3rn(d)(l)(ii)  provide  exampUoos  from 
Section  27(a)i3),  provided  that  the 
proportionate  amount  of  sales  charge 
deducted  from  any  payment  does  not 
exceed  the  proportionate  amount 
deducted  from  any  prior  payment, 
unless  an  increase  is  caused  by 
reductions  in  the  annual  cost  of 
insurance  or  reductions  in  sales  load  for 
amounts  transferred  to  a  variable  life 
insurance  contract  from  another  plan  of 
insurance. 

4.  Under  the  sales  load  structure  of 
tlw  Contracts,  in  any  given  year  no 
bont-end  sales  load  will  be  deducted 
from  premiums  paid  in  excess  of  the 
Maximum  Seles  Load  Premium.  Thus,  a 
Contract  owner  could  pay  a  premium  in 
any  given  Contract  year  from  which  no 
Ctont-end  sales  load  deduction  is  made 
(because  cumulative  premiums  paid 
tiiat  year  exceeded  the  Maximum  Sales 
Load  Premium),  then  pay  the  initial 
premium  in  the  next  Contract  year  from 
which  a  front-end  sales  load  will  be 
deducted.  The  exemptions  from  Section 
Z7(a)(3)  of  the  1940  Act  provided  by 
Rules  8e-3(T)(b)(13)(ii)  and  6e- 
3(TMd)(l)(ii)  do  not  appear  to  provide 
relief  under  these  circumstances. 
Accordingly,  pursuant  to  Section  6(c), 
Applicants  request  an  exemption  from 
the  provisions  of  Section  27(a)(3)  of  the 
1940  Act  and  Rules  6e-3(T)(b)(13)(ii) 
and  6e-3(T)(d)(ll(ii)  thereunder  to  the 
extent  necessary  to  permit  them  to 
deduct  sales  charges  from  premiums 
paid  pursuant  to  the  Contracts  in  the 
marmer  described  above. 

5.  Applicants  assert  that  the  sales  load 
structure  in  Ibe  Contracts  is  designed  to 
give  Ckmtract  owners  flexibility  with 
respect  to  premium  payments  while 
permitting  ITT  Hartford  to  deduct  only 
those  charges  deemed  necessary  to 
support  the  benefit  guarantees  under  the 
Ccmtracts.  The  sales  load  structure  %*as 
designed  to  reflect  ITT  Hartford's 
operating  expenses  in  connection  with 
sales  of  the  Contracts.  Applicants 
submit  that  the  deduction  of  a  front-end 
sales  load  on  only  the  premiums  paid 
up  to  the  Maximum  Sales  Load 
Premium  does  not  implicate  the  policy 
concerns  that  underlie  the  stair-^p 
provisions  of  Section  27(a)(3). 

6.  Applicants  submit  that  11 1 
Hoitibrd  could  avoid  the  stair-step  issue 
simply  by  imposing  the  higher  front-end 
sales  load  equally  on  premium 
payments  up  to  the  Maximum  Sales 
Load  Premium  and  on  Excess 
Premiums,  subject  to  the  maximum 
permissible  limits.  Applicants  assert 
that,  while  this  sales  load  structure 
would  qualify  under  the  Rule  6e- 
3(T](bKl3)(ii)  exemption  from  Section 
27(a)(3),  it  would  be  to  the  detriment  of 


Contract  owners,  who  benefit  from  the 
absence  of  a  front-end  sales  load  in 
connection  with  Excess  Premiums. 

7.  Applicants  assert  that,  in  two 
letters  responding  to  requests  for  no- 
action  assurance,  the  Commission  staff 
concluded  that  Section  27(a)(3),  in 
conitmctlon  with  the  other  sales  cliaige 
limitatiorvs  in  the  1940  Act,  was 
designed  to  address  the  perceived  abu.se 
of  periodic  payment  plan  certificates 
that  deducted  large  amounts  of  front- 
end  sales  charges  so  eerly  in  the  life  of 
the  plan  that  investors  redeeming  in  the 
early  periods  would  recoup  little  of 
their  investments.  Applicants  submit 
tliat  the  sales  charge  structure  for  the 
Contracts  would  not  have  this  effect.  On 
the  contrary,  by  not  imposing  a  front- 
end  sales  load  on  premiums  paid  in  any 
Contract  year  in  excess  of  the  Maximum 
Sales  Load  Premium,  Applicants  assert 
that  a  greater  proportion  of  the  sales 
load  charges  will  be  deducted  later  than 
otherwise  would  be  the  case; 

8.  Applicants  submit  that  one  purpose 
behind  Section  27(h)(3)  of  the  1940  Act. 
a  provision  similar  to  Section  27(a)(3), 
is  to  discourage  unduly  complicated 
sales  charges.  This  may  also  be  deemed 
to  be  a  purpose  of  Section  27(a)(3)  and 
Rule  6e-3(T)(b)(131(ii).  By  limiting 
front-end  sales  charges  to  premiums  up 
to  the  Maximum  Sales  Load  Premium, 
Applicants  submit  that  the  sales  charge 
structure  under  the  Contracts  is  not 
unduly  complicated. 

9.  Applicants  also  request  exemptive 
relief  to  permit  ITT  Hartford,  through 
separate  accounts  it  establishes  in  the 
future,  to  issue  flexible  premium 
variable  life  insurance  contracts  that  are 
materially  similar  to  the  Contracts. 
Applicants  believe  that,  without  such 
relief,  they  would  have  to  apply  for  and 
obtain  orders  granting  exemptive  relief 
in  connection  with  future  contracts  that 
are  materially  similar  to  the  Contracts 
under  similar  circumstances. 

10.  AppUcants  submit  that  their 
request  for  exemptive  relief  for  future 
separate  accounts  established  by  ITT 
Hartford  would  promote 
competitiveness  in  the  variable  life 
insurance  contract  market  by 
eliminating  the  need  for  redundant 
exemptive  applications,  thereby 
reducing  Applicants'  administrative 
expenses  and  maximizing  the  efficient 
use  of  their  resources.  Applicants 
further  submit  that  the  delay  and 
expense  involved  in  having  repeatedly 
to  seek  exemptive  relief  would  impair 
their  ability  effectively  to  take  advantage 
of  business  opportunities  as  they  arise. 
Further,  if  Applicants  were  required 
repeatedly  to  seek  exemptive  relief  with 
respect  to  the  same  issues  addressed  in 
this  application,  investors  would  not 


receive  any  benefit  or  additional 
protection. 

Concliiaioa 

For  the  reasons  summarized  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Connniraion.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Utitttft  H.  McFariaad, 
Deputy  Secretary. 

IFR  Doc.  96-lSS«S  Filed  7-31-96: 8:45  ami 
wuMta  ooem  mtnnt 


(IW.  No.  iC-42108;  812-1010S| 

LB  SertM  Fund,  Inc.  M  aL;  NoUea  of 
AppUeatkMi 

)uly  26,  1996. 

AQENCY:  SecuriUes  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  LB  Series  Fund,  Inc.. 
Lutheran  Brotherhood  Family  of  Funds 
("LB  Family  of  Funds"),  Lutheran 
Brotherhood,  Lutheran  Brotherhood 
Research  Corp.,  and  all  subsequently 
registered  management  investment 
companies  advised  by  Lutheran 
Brotherhood  or  any  entity  under 
common  control  with  Lutheran 
Brotherhood  (together  with  the  LB 
Series  Funds  and  LB  Family  of  Funds, 
the  "Funds"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
(a)  under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  13(a)(2), 
13(a)(3),  18(f)(1).  22(f),  and  22(g)  of  the 
Act  and  rule  2a-7  thereunder;  (b)  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)(1)  of  the  - 
Act:  and  (c)  pursuant  to  section  17(d)  of 
the  Act  and  rule  17d-1  thereunder  to 
permit  certain  joint  transactions. 
SUMMAnv  OF  APPUCATMN:  Applicants 
request  an  order  that  would  permit  each 
applicant  investment  company  to 
establish  deferred  compensation  plans 
for  its  trustees  who  are  not  interested 
persons  of  the  company. 
nuNQ  dates:  The  application  was  filed 
on  April  23, 1996  and  amended  on  July 
16, 1996. 

HEARmO  on  NOnnCATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  heering. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  20, 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AOOneseeS:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20S49. 
Applicants,  625  Fourth  Avenue  South, 
Minneapolis,  Minnesota  55415. 
RM  FURTHEn  INFORMATION  CONTACT: 
Suzanne  Krudys,  Senior  Attorney,  at 
(202)  942-0641,  or  Alison  E.  Baur,  at 
(202)  942-0564  (Division  of  InvesUnent 
Management,  OBice  of  Investment 
Company  Regulation). 
StVPLEMBITARY  INFOfOiATIOfi:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Repreaenlatknu 

1 .  Each  of  LB  Series  Fund  and  LB 
Family  of  Funds  is  a  registered  open- 
end  management  investment  company. 

'  Lutheran  Brotherhood,  a  fraternal 
benefit  society  owned  and  operated  by 
its  members,  serves  as  investment 
advisor  to  each  series  of  LB  Series  Fund. 
LB  Research  Corp.  serves  as  investment 
adviser  to  each  series  of  LB  Family  of 
Funds. 

2.  A  majority  of  the  board  of  directors 
of  LB  Series  Fund  and  a  majority  of  the 
board  of  trustees  of  LB  Family  of  Funds 
(collectively,  "Trustees")  currently 
consists  of  Trustees  who  are  not 
"interested  persons"  within  the 
meaning  of  section  2(a)(19)  of  the  Act. 
Each  Trustee  that  is  not  an  "interested 
person"  of  a  Fund,  receives  an  annual 
fee.  No  Tmstees  who  is  an  afiilialed 
person  of  Lutheran  Brotherhood 
receives  any  remimeration  from  LB 
Series  Fund  or  LB  Family  of  Funds. 

3.  The  proposed  deferred  fee 
arrangements  would  be  implemented  by 
meens  of  a  Deferred  Compensation  Plan 
(the  "Plan")  entered  into  by  eech  Fund. 
The  Plan  would  permit  individual 
Trustees  of  a  Fund  who  are  not 
"interested  persons"  of  such  Fund  to 
elect  to  defer  receipt  of  all  or  a  portion 
of  their  fees.  This  would  enable  the 
Trustees  to  defer  payment  of  income 
taxes  on  such  fees.  "The  Trustees  may 
amend  the  Plan  from  time  to  time.  Such 
amendments  will  be  consistent  tvith  any 


relief  granted  pursuant  to  this 
appUcation  and  are  limited  to 
immaterial  amendments  or 
supplements,  or  amendments  or 
supplements  made  to  conform  to  any 
applicable  law. 

4.  Under  the  Plan,  the  Trustee's 
deferred  fees  will  be  credited  to  a  book 
entry  account  established  by  each 
participating  Fund  (the  "Deferred  Fee 
Account")  as  of  the  date  such  fees 
would  have  been  paid  to  such  Trustee. 
The  value  of  the  Deferred  Fee  Account 
will  be  periodically  adjusted  by  treating 
the  Deferred  Fee  Account  as  though  an 
equivalent  dollar  amount  had  been 
invested  and  reinvested  in  certain 
designated  securities  (the  "Underlying 
Securities").  The  Underlying  Securities 
for  a  Deferred  Fee  Account  will  be 
shares  of  any  of  a  selection  of  the  Funds 

%at  the  Trustees  designates.  The  initial 
value  of  the  Deferred  Compensation 
credited  to  a  Deferred  Fee  Account  will 
be  effected  at  the  respective  current  net 
asset  value  of  each  Fund  designated  by 
the  trustee  and  thereafter,  the  value  of 
such  Deferred  Account  will  fluctuate  as 
the  net  asset  value  of  the  shares  of  each 
such  Fund  fluctuates  and  will  also 
reflect  the  value  of  the  assumed 
reinvestment  of  dividends  and  capital 
gains  distributions  from  each  such  Fund 
in  additional  shares  of  such  Fund. 
Shares  will  not  be  designated  as 
Underlying  Securities,  and  Underlying 
Securities  will  not  be  purchased,  if  there 
is  a  material  risk  that  die  purchase  of 
such  shares  would  result  in  a  violation 
of  section  12(d)(1)  of  the  Act. 

5.  As  a  matter  of  risk  management, 
each  Fund  intends  generally,  and  with 
respect  to  any  money  market  Fund  that 
values  its  assets  by  the  amortized  cost 
method  undertakes,  to  purchase  and 
maintain  Underlying  Securities  in  an 
amount  equal  to  the  deemed 
investments  of  the  Deferred  Fee 
Accounts  of  its  Trustees.  A  Fund  will 
either  purchase  its  own  shares  or  invest 
monies  equal  to  the  amount  credited  to 
the  Deferred  Fee  Account  as  part  of  the 
general  investment  operations  of  the 
Fund. 

6.  The  amounts  paid  to  the  Trustees 
under  the  Plan  are  expected  to  be  de 
minimis  in  relation  to  the  net  assets  of 
the  Fund.  The  Flan  provides  that  a 
Fund's  obligation  to  make  payments 
from  a  Deferred  Fee  Account  will  be  a 
general  obligation  of  the  Fund  and 
payments  made  pursuant  to  the  Plan 
will  be  made  from  the  Fund's  general 
assets  and  property.  With  respect  to  the 
obligations  created  under  the  Plan,  the 
relationship  of  a  Trustee  to  a  Fund  will 
be  that  of  a  general  unsecured  creditor. 
A  Fund  will  be  under  no  obligation  to 
the  Trustee  to  purchase,  hold,  or 


dispose  of  any  investments  but,  if  a 
Fund  chooses  to  purchase  investments 
to  cover  its  obligations  under  the  Plan, 
then  any  and  all  such  investments  will 
continue  to  be  part  of  the  general  assets 
and  property  of  the  Fund. 

7.  Under  the  Plan,  a  Trustee  may 
specify  that  the  Trustee's  deferred  fees 
be  distributed  in  whole  or  in  pari 
commencing  on  or  as  soon  as 
practicable  after  a  date  specified  by  the 
Trustee,  which  may  not  be  sooner  than 
the  earlier  of  (a)  A  date  one  year 
following  the  deferral  election,  or  (b)  the 
first  business  day  of  January  following 
the  year  in  which  the  Trustee  ceases  to 
be  a  member  of  the  Board  of  Trustees  of 
the  Fund.  Notwithstanding  any 
elections  by  a  Trustee,  his  or  her 
deferrals  under  the  Plan  shall  be 
distributed  (x)  in  the  event  of  the 
Trustee's  death,  or  (y)  upon:  the 
dissolution,  liquidation,  or  winding  up 
of  the  Fund,  whether  voluntary  or 
involuntary:  the  voluntary  sale, 
conveyance  or  transfer  of  all  or 
substantially  all  of  the  Fund's  assets 
(unless  the  obligations  of  the  Fund  shall 
have  been  assumed  by  another  Fund):  or 
the  merger  of  the  Fund  into  another 
trust  or  corporation  or  its  consolidation 
with  one  or  more  other  trusts  or 
corporations  (unless  the  obligations  of 
the  Fund  are  assumed  by  suai  surviving 
entity  and  the  surviving  entity  is 
another  Fund).  In  addition,  upon 
application  by  a  Trustee  and  a 
determination  by  an  administrator 
designated  by  the  Trustees  that  such 
Trustee  has  suffered  a  severe  and 
unanticipated  financial  hardship,  the 
administrator  shall  distribute  to  the 
Trustee,  in  a  single  lump  sum.  an 
amount  equal  to  the  lesser  of  the 
amount  needed  by  the  Trustee  to  meet 
the  hardship,  or  the  balance  of  the 
Tmstee's  Deferred  Fee  Account. 
Payments  will  be  made  in  a  lump  sum 
or  in  installments  as  elected  by  Ine 
Triistee.  In  the  event  of  the  Trustee's 
death,  amounts  payable  under  the  Plan 
will  be  payable  to  the  trustee's 
designated  beneficiary.  In  all  other 
events,  the  Trustee's  right  to  receive 
payments  will  be  nontransferable. 

8.  The  Plan  will  not  obligate  any  Fund 
to  retain  the  services  of  a  Trustee,  nor 
will  it  obligate  any  Fund  to  pay  any  (or 
any  particular  level  ef)  Trustee's  fees  to 
any  Trustee.  Rather,  it  will  merely 
permit  s  Trustee  to  elect  to  defer  receipt 
of  all  or  pari  of  the  Trustee's  fees  whioi 
he  or  she  would  otherwise  receive  for 
fiiture  services  from  each  Fund.  The 
proposed  arrangements  will  not  affect 
the  voting  rights  of  the  shareholders  of 
any  of  the  Funds.  If  a  Fund  purchases 
Underlying  Securities  issued  by  another 
Fund,  the  purchasing  Fund  will  vole 
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such  shares  in  propoftion  to  the  votes  of 
all  other  holders  of  sharas  of  such  other 
Fund. 

A]iplkaBts'  Legal  Anaijrais 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  relief 
from  sections  13(a)(2).  13(a)(3).  18(0(1), 
Z2(f).  and  22(g)  of  the  Act  and  rule  2a- 
7  thereunder  to  the  extent  necessary  to 
permit  the  Funds  to  enter  into  deferred 
fee  arrangements  with  their  Trustees; 
under  sections  6(c)  and  1 7(b)  of  the  Act 
granting  relief  from  section  17(a)(1)  to 
the  extent  necessary  to  pennit  the  Funds 
to  sell  securities  issued  by  them  to 
participating  Funds;  and  pursuant  to 
secUon  17(d)  of  the  Act  and  rule  17d- 

1  thereunder  to  permit  the  Funds  to 
engage  in  certain  joint  transactions 
indcbnt  to  such  dafened  fse 
anangements. 

2.  SMion  e<c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
tianaactian  from  any  provision  of  the 
Act,  if  and  to  the  extant  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  snd  consistent 
with  the  protection  of  investors  and  the 
purposes  fsirly  intended  by  the  policy 
and  provisions  of  the  Act. 

3.  Section  18(f)(1)  generally  prohibits 
a  registered  open-end  investment 
company  from  issuing  senior  securities. 
Section  13(a)(2)  requires  that  a 
registered  investment  company  obtain 
shareholder  authorization  before  issuing 
any  senior  sefmrity  not  contemplated  by 
the  recitals  of  policy  in  its  lustration 
statement.  Applicants  state  that  the  Plan 
possesses  none  of  the  characteristics  of 
senior  securities  that  led  Congress  to 
enact  these  sections.  The  Plan  would 
not  (a)  Encourage  increased  borrowings 
by  investment  companies  without 
adequate  assets  and  reserves;  (b)  induce 
speculative  investments  or  provide 
opportunities  for  manipulative 
allocation  of  any  Fund's  expenses  or 
profits;  (c)  aSect  control  of  any  Fund; 
(d)  be  inconsistent  with  the  theory  of 
mutuality  of  risk;  or  (e)  confuse 
investors  or  convey  a  false  impression 
as  to  the  safety  of  their  investments.  All 
liabilities  created  by  credits  to  the 
Deferred  Fee  Account  under  the  Plan 
would  be  offset  by  equal  amounts  of 
assets  that  would  not  otherwise  exist  if 
the  fees  were  paid  on  a  current  basis. 

4.  Section  13(aM3)  provides  that  no 
registered  investment  company  shall, 
unless  authorized  by  the  vote  of  a 
majority  of  its  outstanding  voting 
securities,  deviate  from  any  investment 
policy  that  is  changeable  only  if 
authorized  by  shareholder  vote.  Any 
relief  granted  from  seciion  13(a)(3)  of 
the  Act  would  extend  only  to  existing 
series  of  LB  Series  Fund  with  a 


fundamental  investment  restriction 
prohibiting  the  purchase  of  securities 
issued  by  investment  companies 
(collectively,  the  "Restriction  Series'!. 
Applicants  submit  that  it  is  appropriate 
to  exempt  the  Restriction  Series  from 
the  provisions  of  13(a)(3)  as  to  enable 
the  Restriction  Series  to  invest  in  shares 
of  other  Funds  pursuant  to  the  Plan 
without  a  shareholder  vote.  Applicants 
stale  that  the  value  of  the  Underlying 
Securities  will  be  de  minimis  in  relation 
to  the  total  net  assets  of  the  Restriction 
Series,  and  will  at  all  times  equal  the 
value  of  the  Restrictions  Series' 
obligations  to  pay  deferred  fees. 
Applicants  will  provide  notice  to 
shareholders  in  their  statements  of 
additional  information  of  the  deferred 
fee  arrangements  with  the  Trustees. 

5.  Section  22(0  prohibits  undisclosed  , 
leMrictiaaa  on  the  transferability  or 
negotiability  of  redeemable  sactirities 
issued  by  open-end  investment 
companies.  The  Plan  would  set  forth 
any  restrictions  on  transferability  or 
negotiability,  and  such  restrictions  ara 
primarily  to  benefit  the  partidpatiiw 
trustees  and  would  not  adversely  aSecX 
the  interests  of  the  Trustees,  the  Fund 

or  any  shareholder  of  any  Fund. 

6.  Section  22(g)  generally  prohibits 
registered  open-end  investment 
companies  from  issuing  any  of  their 
seciuities  for  services  or  for  property 
other  than  cash  or  securities.  These 
provisions  prevent  the  dilution  of  equity 
and  voting  power  that  may  result  when 
securities  are  issued  for  consideration 
that  is  not  readily  valued.  Applicants 
submit  that  the  Plan  would  provide  for 
deferral  of  payment  of  fees  that  would 
be  payable  independent  of  the  Plan,  and 
thus  should  be  viewed  as  being  issued 
not  in  return  for  services  but  in  return 
for  a  Fimd  not  being  required  to  pay 
such  fees  on  a  current  basis. 

7.  Rule  2a-7  imposes  certain 
restrictions  on  the  investments  of 
money  market  funds  that  use  the 
amortized  cost  method  or  the  penny- 
rounding  method  of  computing  their  per 
share  price.  This  would  prohibit  a  Fimd 
that  is  a  money  market  fund  6Y)m 
investing  in  the  shares  of  any  other 
Fund.  Applicants  submit  that  the 
requested  exemption  would  pennit  the 
Funds  to  achieve  an  exact  matching  of 
Underlying  Securities  tvith  the  deemed 
investments  of  the  Deferred  Fee 
Accounts,  thereby  ensuring  that  the 
deferred  fse  arrangements  would  not 
afflact  net  asael  value.  Applicants  further 
assert  that  the  amounts  involved  in  all 
cases  would  be  de  minimis  in  relation 
to  the  total  net  assets  of  each  Fund,  and 
would  have  no  effect  on  the  per  share 
net  asset  value  of  the  Funds. 


8.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  from  selling  any 
security  to  such  registered  investment 
company.  Funds  that  are  advised  by  the 
same  entity  may  be  "affiliated  persons" 
of  one  another  under  section  Z(a)(3)(C) 
of  the  Act  by  reason  of  being  under  the 
common  control  of  their  adviser. 
AppUrants  assert  that  section  17(a)(1) 
was  designed  to  prevent  sponsors  of 
investment  companies  from  using 
Investment  company  assets  as  capital 
for  enterprises  with  which  they  were 
aaaociatod  or  to  acquire  controlling 
interests  in  such  enterprises.  AppUcants 
submit  that  an  exemption  from  this 
provision  would  not  implicata  Congress' 
concerns  in  enacting  section  17(a)(1), 
but  would  hdlitate  the  matching  of 

'  each  Fund's  liability  for  deferred 
Trustees'  fees  with  the  Underlying 
Securitle*  that  would  determine  iLe 
amount  of  such  Fund's  liability. 

9.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  frnm 
section  17(a)  if  evidence  establishes 
that:  (a)  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching;  (b)  the 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concemedf;  and  (c)  the  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Applicants  assert  that  the 
proposed  transaction  satisfies  the 
criteria  of  sections  6(c)  and  17(b). 

10.  Section  17(d)  and  rule  17d-l 
generally  prohibit  a  registered 
investment  company's  joint  or  joint  and 
several  participation  with  an  affiliated 
person  in  a  transaction  in  connection 
with  any  joint  enterprise  or  other  joint 
arrangement  on  a  basis  different  from  or 
less  advantageous  than  that  of  the 
affiliated  person.  Applicants  assert  that 
any  adjustments  made  to  the  Deferred 
Fee  Accounts  to  reflect  the  income,  gain 
or  loss  on  investments  of  the  assets  of 

a  Fund  would  be  identical  in  amount  to 
income  gain  or  loss  by  a  shareholder  of 
the  same  Fund  whose  shares  were  not 
held  in  the  Deferred  Fee  Account.  The 
Trustee  would  neither  directly  or 
indirectly  receive  a  benefit  which  would 
otherwise'inure  to  the  Funds  or  their 
shareholders.  Deferral  of  a  Trustee's  fees 
in  accordance  with  the  Plan  would 
essentially  maintain  the  parties,  viewed 
both  separately  and  in  their  relationship 
to  one  anotfaBr,in  the  same  position  as 
if  fees  were  paid  on  a  current  basis. 
When  all  payments  have  been  made  to 
a  participating  Trustee,  the  participating 
Trustee  would  be  no  better  off  (apart 
from  the  effect  of  tax  deferral)  than  if  he 
or  she  had  received  deferred  fees  on  a 


current  basis  and  invested  them  in 
shares  of  the  Underlying  Securities. 

Applicants'  CoadUions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  With  respect  to  the  requested  relief 
from  rule  2a-7,  any  money  market  Fund 
that  values  its  assets  by  the  amortized 
cost  method  or  the  penny-rounding 
method  will  buy  and  hold  Underlying 
Securities  that  determine  the 
performance  of  Deferred  Fee  Accoimts 
to  achieve  an  exact  match  between  such 
Fund's  liability  to  pay  deferred  fees  and 
the  assets  that  of^t  that  liability. 

2.  If  a  Fimd  purchases  Underiying 
Securities  issued  by  an  affiliated  Fund, 
the  purchasing  Fund  will  vote  such 
shares  in  proportion  to  the  votes  of  all 
other  holders  of  shares  of  such  affiliated 
Fund. 

Pot  the  Commissloi).  by  the  DlvisioD  of 
Isvectment  Management,  under  delogatsd 
authority. 

Margual  H.  McFariand. 
Deputy  Secretary. 
IFR  Doa  96-19566  Filed  7-31-96:  8:45  ami 
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Quest  Fbf  Value  Global  Funds,  Inc.; 
NoUoe  of  AppllcsUon 

(uly  25,  1996. 

AOSICY:  Securities  and  Exchange 

Conunission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Quest  For  Value  Global 
Funds,  Inc.  (the  "Fund"). 
Ra.EVANT  ACT  SECTION:  Section  8(0. 
SUMMARY  OF  APPUCATKN:  Applicants 
request  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNO  DATES:  The  application  was  filed 
on  May  6, 1996  and  amended  on  June 
16, 1996. 

HEAMNO  on  NOnRCATWN  OF  HEAfWM:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  tequesi,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  19, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 


request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  fay 
writing  to  the  SEC's  Secretary, 
AOOMESSES:  Secretary,  SEC,  450  Sth 
Street,  N.W..  Washington,  EX:  20549. 
Applicant,  One  World  Financial  Center, 
h4ew  York,  NY  10281. 
FOR  FURTHBt  INFORMATION  CONTACT: 
Suzanne  Krudys.  Senior  Counsel,  at 
(202)  942-0641,  or  Alison  E.  Baur. 
Branch  Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
suPPiaCNTARY  information:  The 
following  is  a  sunmiary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SBC's 
Public  Reference  Branch. 

Applicant's  Repreaentatkiiis 

1.  Applicant,  a  registered  open -end 
investment  company,  was  organized  as 
a  Maryland  corporation  on  June  12, 
1991.  On  June  19.  1991,  the  Fimd 
registered  under  the  Act  on  Form  N-8A 
and  Sled  a  registration  statement  on 
Form  N— 1A  pursuant  to  section  8(b)  of 
the  Act  and  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  August  23, 1991  and 
applicant  commenced  its  public  offering 
of  shares  on  December  2. 1991. 

2.  At  a  meeting  held  on  June  22, 1995, 
the  applicant's  Board  of  Directors 
adopted  and  reconmiended  an 
Agreement  and  Plan  of  Reorganization 
(the  "Agreement").  The  Agreement 
provided  that  applicant  would  transfer 
its  assets  to  Oppenhetmer  Strategic 
Income  Fund  ("SIF"),  a  series  of 
Oppenheimer  Strategic  Funds  Trust 
("iVust"),  in  exchange  for  shares  of  SIF. 

3.  Also  at  this  meeting,  the  applicant's 
directors  determined  that  the 
reorganization  of  the  Fund  would  be  in 
the  best  interests  of  the  shareholders  of 
the  Fimd  and  that  no  shareholdor's 
interest  would  be  diluted  as  a 
consequence  thereof. 

4.  A  proxy  statement  was  filed  with 
the  Conunission  and  mailed  to 
shareholders  in  connection  with  the 
solidtaUon  by  the  applicant's  Board  of 
Directors  of  proxies  for  the  purpose  of 
voting  on  the  Reorganization  Plan.  At  a 
meeting  held  on  November  16, 1995.  the 
shareholders  approved  the  Agreement. 

5.  The  reorganization  of  the  Fund 
with  SIF  closed  on  November  24, 1995 
(the  "Clo.sing  Date").  Pursuant  to  the 
Reorganization  Plan,  all  of  the  assets  of 
the  Fund  less  a  cash  reserve  and  net  of 
any  liability  for  outstanding  shareholder 
redemptions  were  transferred  to  SIF  in 
exchange  for  shares  of  SIF.  The  asset 
transfer  in  exchange  for  shares  of  SIF 
was  based  on  the  relative  net  asset  value 


of  applicant's  shares.  Following  the 
exchange,  applicant  distributed  the  SIF 
shares  to  each  of  its  shareholders  on  a 
pro  rata  basis. 

6.  The  cost  of  printing  and  mailing  the 
proxies  and  proxy  statements,  and  toe 
cost  of  the  tax  opinion,  were  divided 
between  Oppenheimer  Capital, 
applicant's  investment  adviser,  and 
OppenheimerFunds,  Inc..  manager  of 
the  Trust.  Any  other  out-of-pocket 
expenses  of  the  Fund,  including  legal, 
accounting  and  transfer  agent  expenses, 
were  borne  by  Oppenheimer  Capital. 
Expenses  incurred  with  respect  to 
documents  Included  in  the  mailing  to 
SIPs  shareholders  were  borne  by  SIF. 
Any  other  out-of-pocket  expenses  of 
SIF,  including  legal,  accounting  and 
transfer  agunt  expenses,  were  home  by 
OppenheimerFunds  Inc. 

7.  At  the  time  of  filing  the  application, 
applicant's  only  assets  remaining  are 
S2.341.00  in  cash.  The  cash  retained 
represents  an  estimate  of  the  total 
outstanding  invoices  which  remain 
unbilled. 

8.  Applicant  has  no  shareholders  as  of 
the  time  of  filing  the  application  and  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

For  th«  SEC  by  the  Division  of  Investment 
Managemant.  under  dalegated  eutiiority. 
Marguel  H.  McFarland, 
Depu  ty  Secretary. 
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aqsicy:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

SUMMARY:  Scudder  Global  Fund,  Inc., 
Scudder  International  Fund,  Inc., 
Scudder  Mutual  Funds,  Inc.,  Scudder 
Equity  Trust,  Scudder  Investment  Trust, 
Scudder  Funds  Trust.  Scudder  Portfolio 
Trust,  Scudder  Securities  Trust, 
Scudder  GNMA  Fund,  Scudder  Cash 
Investment  Trust,  Scudder  Pathway 
Series  ("Pathway  Series."  collectively 
the  foregoing  are  the  "Scudder  Funds"), 
Scudder,  Stevens  &  Clark,  Inc.  ("SSC"), 
Scudder  Service  Corporation  ("Scudder 
Service"),  Scudder  Investor  Services, 
bic  ("SIS"),  Scudder  Trust  Company 
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("STC").  and  Scudder  Fund  Accounting 
Corporatioo  ("SFAC"),  and  Scudder 
Fund  Accounting  Corporation 
("SFAC"). 

IKLEVAMr  ACT  acCTIOM:  Order  requested 
under  section  6(c)  to  exempt  the 
applicants  bom  sections  12(d)(1)  (A) 
and  (B).  sections  6(c)  and  17(b)  to 
exempt  applicants  from  section  17(a). 
and  rule  17d-l  under  the  Act  to  permit 
certain  joint  transactions. 
SUMMARY  OF  AIWUCAHON:  The  requeated 
order  vn>uld  permit  the  Pathway  Series 
to  operate  as  a  "fund  oF  funds." 
nUNQ  dates:  The  application  was  filed 
OD  October  24, 1994,  and  amended  oo 
January  27, 1995,  June  B,  1996,  and  July 
24, 1996. 

heamnq  on  NornncATXM  of  HeAMM:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  parsons  nuiy  request  a 
hearing  by  writing  to  the  ^Cs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  22.  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Heering  requests  should  slate  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persoos  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AUWtaaCS:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants:  Scudder  Global  f^ind.  Inc., 
Scudder  International  Fund.  Inc.,  and 
Scudder  Mutual  Funds.  Inc.,  345  Park 
Avenue,  New  York,  New  York  10154- 
0010  and  Scudder  Equity  Trust, 
Scudder  Investment  Trust,  Scudder 
Funds  Trust,  Scudder  Portfolio  Trust. 
Scudder  Securities  Trust.  Scudder 
CNMA  Fund,  Scudder  Cash  Investment 
Trust,  Pathway  Series,  SSC,  Scudder 
Service,  SIS,  STC,  and  SFAC,  Two 
International  Place,  Boston, 
Massachusetts  02110-4103. 
FOR  FURTHEfl  INFOfSMTION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
942-0572.  or  Alison  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPFiaiBrARY  MFOflMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Kepresentalioos 

1.  The  Pathway  Series  is  a  registered. 
No-load,  open-end,  management 


investment  company  organized  as  a 
Massachusetts  business  trust.  The 
Pathway  Series  will  initially  consist  of 
six  portfolios.  Each  Portfolio  will  invest 
substantially  all  of  its  assets  in  certain 
Scudder  Funds  (the  "Underlying 
Ftmds").  The  Underlying  Funds  are  no- 
load,  open-end  investment  companies 
which  have  not  adopted  plans  under 
rule  12b-l  to  finance  their  distribution 
and,  in  some  cases,  are  organized  as 
series  investment  companies. 
Applicants  request  thst  the  relief  sought 
herein  also  apply  to  any  future  open- 
end  management  investment  company 
or  series  thereof,  which  is  advised  by 
SSC  or  distributed  by  SIS  which  ate  part 
of  the  same  group  of  investment 
companies  as  denned  in  rule  lla-3 
under  the  Act  (such  funds  are  also  the 
"Scudder  Funds"). 

2.  SSC  serves  as  the  investment 
adviser  to  each  of  the  Scudder  Funds. 
^S  serves  as  principal  underwriter  of 
the  Scudder  Funds.  Scudder  Service 
performs  certain  shaieholder  services 
for  the  Scudder  F^mds.  SFAC  provides 
fiind  accounting  services  for  certain 
Scudder  Fimds.  STC  provides 
recordkeeping  services  with  respect  to 
certain  shares  of  the  Scudder  Funds. 
SIS,  SFAC,  STC  and  Scudder  Service 
are  all  subsidiaries  of  SSC 

3.  Applicants  propose  that,  subject  to 
the  conditions  to  the  requested  order, 
the  Pathway  Series  be  permitted  to 
purchase  and  redeem  shares  of  the 
Underlying  Portfolios,  and  that  each 
Underlying  Portfolio  be  permitted  to  sell 
and  redeem  shares  from  each  of  the 
Pathway  Series.  The  Pathway  Series 
vnll  invest  almost  exclusively  in  shares 
of  Underlying  Funds. 

4.  SSC  does  not  currently  intend  to 
charge  an  additional  advisory  fee  for  the 
Pathway  Series,  eeming  only  those 
advisory  fees  accruing  to  the  Underlying 
Fund  holdings.  As  currently 
contemplated,  the  Pathway  Series  will 
be  sold  on  a  no-load  basis  and  without 
rule  12b-l  fees,  although  the  Pathway 
Series  and  the  Underlying  Funds  may 
charge  sales  loads  or  service  fees  in  the 
future.  It  is  also  currently  contemplated 
that  all  other  expenses  (shareholder 
servicing,  legal,  accounting,  etc.)  will  be 
paid  for  in  accordance  with  a  special 
servicing  agreement  ("Agreement")  to 
be  entered  into  between  SSC,  SIS, 
Scudder  Service.  STC.  SFAC,  the 
Pathway  Series,  and  the  Underlying 
Funds. 

5.  Under  the  Agreement.  SSC  will 
arrange  for  all  of  the  services  pertaining 
to  the  operation  of  the  Pathway  Series. 
In  addition,  the  Agreement  will  provide 
that,  if  the  officers  of  any  Underlying 
Fund,  at  the  direction  of  its  board  of 
director/trustees,  determine  that  the 


aggregate  expenses  of  the  Pathway 
Series  are  less  than  the  estimated 
savings  to  the  Underlying  Fund  from  the 
operation  of  the  Pathway  Series,  the 
Underlying  Fund  will  bear  those 
expenses  in  proportion  to  the  average 
daily  value  of  its  shares  owned  by  each 
Pathway  Series  portfolio,  provided  that 
no  Underlying  Fund  bears  expenses  in 
excess  of  the  estimated  savings  to  it.  In 
the  event  that  the  aggregate  financial 
benefits  to  the  Underlying  Funds  do  not 
exceed  the  costs  of  the  Pathway  Series. 
the  Agreement  will  provide  either  that 
SSC  or  the  Pathway  Series  will  bear  that 
portion  of  costs  determined  to  be  greeter 
than  the  benefits.  The  determination  of 
whether  and  the  extent  to  which  the 
benefits  to  the  Underlying  Funds  from 
the  orgonixation  and  operation  of  the 
Pathway  Series  will  exceed  the  costs  to 
the  Underlying  Funds  will  be  made 
baaed  on  an  analysis  described  in  the 
application.  The  board  of  directors/ 
trustees  for  each  Underlying  Fund,  prior 
to  authorizing  its  fund  to  be  a  party  to 
the  Agreement,  will  review  and  approve 
this  analysis,  and  afterwards,  upon 
aimual  review  of  the  Agieement, 
determine  its  continued  appropriateness 
for  each  Underlying  Fund.  If  the 
Pathway  Series  determines  not  to  enter 
into  the  Agreement,  it  will  bear  its  own 
expenses  in  connection  with  fund 
operations  and  aapaiately  contract  with 
various  service  providers. 

Applicania'  Lagal  Analyris 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  for  an  exemption 
bom  section  12(d)(1)  of  the  Act,  under 
sections  6(c)  and  17(b)  for  an  exemption 
bom  section  17(a),  and  pursuant  to 
section  17(d)  and  rule  17d-l  under  the 
Act  to  permit  the  Funds  to  enter  into  the 
Agreement,  which  would  otherwise  be 
prohibited  by  section  17(d)  and  rule 
17d-l.  The  requested  relief  would 
permit  the  Pathway  Series  to  acquire  up 
to  100%  of  the  voting  shares  of  any 
Underlying  Fund. 

2.  Section  12(d)(1)(A)  of  the  Act 
would  prohibit  the  Pathway  Series  bom 
purchasing  more  than  3%  of  the 
outstanding  voting  securities  of  an 
Underlying  Fund,  securities  issued  by 
all  Underlying  Funds  having  an 
aggregate  value  in  excess  of  5%  of  the 
value  of  the  total  as-sets  of  the  Pathway 
Series,  or  securities  issued  by  the 
Underlying  Funds  and  all  other 
investment  companies  having  an 
aggregate  value  in  excess  of  10%  of  the 
value  of  the  total  assets  of  the  Pathway 
Series.  Section  12(d)(1)(B)  would 
prohibit  the  Underling  Funds  bom 
selling  more  then  3%  of  their 
outstanding  voting  securities  to  the 
Pathway  Series  and  more  than  10%  to 


the  Pathway  Series  and  other 
investment  companies. 

3.  Section  6(c)  permits  the  SEC  to 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
of  the  Act.  For  the  reasons  provided 
below,  applicants  argue  that  the 
requested  order  meets  the  section  6(c) 
standards. 

4.  Section  12(d)(1)  is  intended  to 
prevent  the  pyramiding  of  investment 
companies,  the  layering  of  fees,  and 
undue  organizational  complexities. 
Applicants  slate  that  none  of  these 
abuses  associated  with  fund  holding 
companies  are  present  with  respect  to 
the  proposed  arrangement,  and  that  the 
Pathway  Series  will  provide  the  benefits 
of  diversification  and  cost  savings  to  its 
investors. 

5.  Applicants  believe  that  the  concern 
over  potential  large  scale  redemptions  is 
not  present  in  the  context  of  the  Funds. 
Because  the  Pathway  Series  will  only 
acquire  shares  of  Underlying  Funds  that 
are  in  the  Scudder  family  of  funds,  a 
redemption  bom  one  Underlying  Fund 
will  simply  lead  to  the  investment  of  the 
proceeds  in  another  Underlying  Fund. 
Applicants  also  believe  that  the 
proposed  arrangement  will  not  result  in 
disruptive  redemptions  because  the 
Pathway  Series  will  be  designed  for 
long-term  investors.  This  will  reduce 
the  possibility  of  the  Pathway  Series 
being  used  as  short-term  trading 
vehicles  and  further  protect  the  Pathway 
Series  and  the  Underlying  Funds  bom 
unexpected  large  redemptions. 

6.  While  applicants  currently  do  not 
anticipate  that  the  Pathway  Series  will 
be  subject  to  sales  loads,  distribution 
fees,  or  shareholder  servicing  fees,  any 
sales  charges  or  service  fees  relating  to 
the  shares  of  the  Pathway  Series  will  not 
exceed  the  limits  set  forth  in  Article  m, 
section  26  of  the  NASD's  Rules  of  Fair 
Practice,  when  aggregated  with  any 
sales  charges  or  service  fees  that  the 
Pathway  Series  may  pay  relating  to  the 
Underlying  Portfolio  shares.  The 
aggregate  sales  charges  at  both  levels, 
therefore,  will  not  exceed  the  limit  that 
otherwise  lawfully  could  be  chai:ged  at 
any  single  level. 

7.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registeied  investment 
company  and  any  affiliated  person  of 
that  company.  The  sale  by  the 
Underlying  Funds  of  their  shares  to  the 
Pathway  Series  could  be  deemed  to  be 

a  principal  transaction  between 
affiliated  persons  that  are  prohibited 
under  section  17(a).  Because  the 


Pathway  Series  and  the  Underlying 
Funds  are  each  advised  by  SSC  they 
could  be  deemed  to  be  affiliates  of  one 
another.  Therefore,  applicants  request 
an  order  to  permit  the  Underlying 
Funds  to  sell  their  shares  to  the  Pathway 
Series. 

8.  Section  17(b)  permits  the  SEC  to 
grant  an  order  permitting  a  transaction 
otherwise  prohibited  by  section  17(a)  if 
it  finds  that  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned.  Section  17(b) 
could  be  interpreted  to  exempt  only  a 
single  transaction.  However,  the 
Commission,  under  section  6(c)  of  the 
Act.  may  exempt  a  series  of  transactions 
that  otherwide  would  be  prohibited  by 
section  17(a).  Applicants  believe  that 
the  terms  of  the  transactions  meet  the 
standards  of  sections  6(c)  and  17(b|. 

9.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiliated 
person  of  an  investment  company, 
acting  as  principal,  from  participating  in 
or  effecting  any  transaction  in 
connection  with  any  joint  enterprise  or 
joint  arrangement  in  which  the 
investment  company  participates.  The 
Agreement  contemplates  the  Pathway 
Series,  the  Underlying  Funds,  and 
various  other  affiliated  "Scudder" 
entities  may  jointly  participate  in  an 
arrangement  whereby  the  fees  and 
expenses  of  operating  the  Pathway 
Series  would  be  shared  among  the 
Undef  lying  Funds  or.  in  certain  cases, 
borne  by  SSC.  Accordingly,  the 
arrangements  contemplated  by  the 
Agreement  could  be  viewed  as 
constituting  a  "joint  or  joint  and  several 
participation."  Accordingly,  applicants 
request  relief  under  section  17(a)  and 
rule  17d-l  to  permit  the  Pathway  Series 
to  enter  into  the  Agreement. 

10.  Rule  17d-l  permits  the  SEC  to 
approve  a  proposed  joint  transaction.  In 
determining  whether  to  approve  a 
transaction,  the  SEC  is  to  consider 
whether  the  proposed  transaction  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act.  and  the  extent 
to  which  the  participation  of  the 
investment  companies  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  other  participants. 
Applicants  believe  that  the  requested 
relief  meets  these  standards'. 

11.  The  Pathway  Series  and  all  of  the 
Underlying  Funds  will  participate  in  the 
arrangement  on  the  same,  or 
substantially  the  same,  basis.  Under  the 
Agreement,  each  Underlying  Fund  and 
all  Underlying  Funds  in  the  aggregate 
will  bear  the  expen.ses  of  the  Pathway 
Series  only  to  the  extent  that  such 
expenses  are  less  than  the  benefits  of  the 
Pathway  Series  to  the  Underlying 


Funds.  The  payment  of  Pathway  Series 
expenses  by  any  Underlying  Fund  will 
be  subject  to  review  and  approval  by 
that  Fund's  board  of  directors/trustees. 
including  a  majority  of  an  Underlying 
Fund's  independent  directors/trustees. 
Shareholders  of  the  Pathway  Series  will 
be  on  the  same  footing  as  shareholders 
of  the  Underlying  Funds  in  that  their 
proportionate  shares  of  the  expenses  of 
the  Underlying  Funds,  as  paid 
indirectly  by  the  Pathway  Series,  will  be 
no  more,  or  less,  than  the  fund  expenses 
incurred  directly  by  shareholders  of  the 
Underlying  Fimds. 

Applicants'  Conditions 

Applicants  will  abide  by  the 
following  conditions  to  the  relief 
requested: 

1 .  The  Pathway  Series  and  each 
Underlying  Fund  will  be  part  of  the 
same  "group  of  investment  companies," 
as  defined  in  rule  lla-3  under  the  Act. 

2.  No  Underlying  Fund  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

3.  A  majority  of  the  trustees  of  the 
Pathway  Series  will  not  be  "interested 
persons."  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"). 

4.  Before  approving  any  advisory 
contract  under  section  IS,  the  t>oerd  of 
trustees  of  the  Pathway  Series, 
including  a  majority  of  the  Independent 
.Trustees,  shall  find  that  advisory  fees 
charged  under  such  contract  are  based 
on  services  provided  that  are  in  addition 
to,  rather  than  duplicative  of,  services 
provided  pursuant  to  any  Underlying 
Fund's  advisory  contract.  Such  finding, 
and  the  basis  upon  which  the  finding 
was  made,  will  be  recorded  fully  in  the 
minute  books  of  the  Pathway  Series. 

5.  Any  sales  charges  and  other  service 
fees  charged  vtith  respect  to  securities  of 
the  Pathway  Series,  when  aggregated 
with  any  sales  charges  and  service  fees 
paid  by  the  Pathway  Series  with  respect 
to  securities  of  the  Underlying  Funds, 
shell  not  exceed  the  limits  set  forth  in 
Article  m,  section  26,  of  the  Rules  of 
Fair  Practice  of  the  National  Association 
of  Securities  Dealers,  Inc. 

6.  Applicants  agree  to  provide  the 
following  information,  in  electronic 
format,  to  the  Chief  Financial  Analyst  of 
the  SEC's  Division  of  Investment 
Management:  monthly  average  total 
assets  for  each  Pathway  portfolio  and 
each  of  its  Underlying  Funds:  monthly 
purchases  and  redemptions  (other  than 
by  exchange)  for  each  Pathway  portfolio 
and  each  of  its  Underlying  Funds: 
monthly  exchanges  into  and  out  of  each 
Pathway  portfolio  and  each  of  its 
Underlying  Funds;  month-end 
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allocations  of  each  Pathway  Series 
portfolio's  assets  among  its  Undertying 
Funds:  annual  expense  ratios  for  each 
Pathway  portfolio  and  each  of  its 
Underlying  Funds;  and  a  description  of 
any  vote  taken  by  the  shareholders  of 
any  Underlying  Fund,  including  a 
statement  of  the  percentage  of  voles  cast 
for  and  against  the  proposal  by  the 
Pathway  Series  and  by  the  other 
shareholders  of  the  Underlying  Funds. 
Such  information  will  be  provided  as 
soon  as  reasonably  practicable  following 
each  fiscal  year-^end  of  the  Pathway 
Series  (unless  the  Chief  Financial 
Analyst  shall  notify  applicants  in 
writing  that  such  information  need  no 
longer  be  submitted). 

For  tile  CommiBsion,  by  the  Division  of 
lavestmont  Management,  under  delfigated 
authority. 

Mwgml  n  McFarbnd. 
Deputy  Secmtary. 

(PR  Doc.  96-19587  Filed  7-31-96: 8:45  ami 
■usa  coca  ••t»«i-M 
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July  25. 1996. 

M30ICT:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnOK  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APKICMITS:  Van  Eck  Funds,  Van  Eck 
Worldwide  Insurance  Trust 
(collectively,  the  "Funds"),  and  Van  Eck 
Associates  Clorporation  ("Van  Eck 
Associates"). 

RELEVANT  ACT  seCTIONS:  Order  requested 
under  sections  6(c)  of  the  Act  for  an 
exemption  from  sections  13(a)(2), 
13(a)(3).  18(f)(1),  22(0.  and  22(g).  and 
rule  2a-7  thereunder:  under  sections 
6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)(1);  and 
under  section  17(d)  of  the  Act  and  rule 
17d-1  thereunder. 

81— l«RY  OF  application:  Applicants 
request  an  order  that  would  permit  the 
Funds  to  enter  into  deferred 
compensation  arrangements  with  their 
independent  trustees. 
FUNG  DATES:  The  application  was  filed 
on  May  9, 1996,  and  amended  on  July 
19. 1996. 

HEARMG  on  NOnnCATION  OF  HEAKMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 


mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  19. 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AO0HMICI:  Secretar)',  SEC.  450  Fifth 
Street,  N.W.,  Wasbingtoo.  D.C.  20549. 
Applicants,  99  Park  Avenue,  New  Yoric, 
N.y.  lOOia 

FOR  FURTHER  MFOfWATION  <X)NTACTt 
Christine  Y.  Creenlees,  Senior  Counsel, 
at  (202)  942-0581,  or  Robert  A 
Robertson,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
aUPPLaKNTARY  MFORMATKM:  The 
following  is  a  sununary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fise  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Kepteaenlations 

1.  Each  of  the  Funds  is  a  registered 
open-end  management  investment 
company  comprised  of  several 
investment  portfolios.  Van  Eck 
Associates  serves  as  the  investment 
adviser  to  each  series  of  the  Fluids. 
Applicants  request  that  the  exemption 
also  apply  to  any  registered  investment 
companies  that  in  the  future  are  advised 
by  Van  Eck  Associates  or  any  entity 
under  common  control  with  or 
controlled  by  Van  Eck  Associates.  (Such 
future  funds  are  also  referred  to  as  the 
"Funds.") 

2.  Each  Fund  has  a  board  of  trustees, 
a  majority  of  whom  are  not  "interested 
persons"  within  the  meaning  of  section 
2(a)(19)  of  the  Act  ("independent 
trustees").  Each  independent  trustee 
receives  annual  fees  from  the  Funds.  No 
trustee  who  is  an  affiliated  person  of 
Van  Eck  Asso<:iatBS  receives  any 
remuneration  from  any  Fund. 

3.  Effective  January  1, 1996,  certain 
independent  trustees  entered  into  a 
deferred  fee  agreement  (each  an 
"Agreement"),  an  unfunded, 
nonqualified  deferred  compensation 
arrangement,  with  each  of  the  Funds. 
Under  the  Agreement,  an  independent 
trustee  may  elect  to  defer  receipt  of  all 
or  a  portion  of  his  or  her  fees  earned  on 
or  after  the  effective  date  of  the 
Agreement  through  December  31, 1996. 

4.  Each  of  the  Funds  has  established 

a  book  reserve  accoujit  on  behalf  of  each 
electing  independent  trustee  (each  a 
"Deferred  Fee  Account").  On  the  dates 


that  each  such  Fund  would  otherwise 
pay  these  deferred'fees,  the  Fund  credits 
such  amounts  into  the  Defensd  Fee 
Account.  Interest  on  each  Deferred  Fee 
Account  is  credited  each  quarter, 
calculated  based  on  the  balance  of  the 
Deferred  Fee  Account  as  of  the  first  day 
of  each  quarter.  The  interest  rate  that 
has  been  used  to  date  is  based  on  the 
prevailing  rate  for  90-day  U.S.  Treasury 
bills  in  ^ect  as  of  the  prior  quarter  end 
or  as  close  to  that  date  as  is  possible. 

5.  Each  of  the  Funds  now  proposes  to 
adopt  a  formal  deferred  compensation 
plan  (the  'Tlan").  The  Plan  would 
permit  independent  trustees  to  elect  to 
defer  receipt  of  all  or  a  portion  of  their 
fees,  thereby  also  enabling  them  to  defer 
payment  of  income  taxes  on  such  fees. 

6.  An  independent  trustee  will  be  able 
to  defer  fee^  with  respect  to  one,  several 
or  all  of  the  Funds  for  which  he  or  she 
serves  as  an  independent  trustee.  The 
election  is  to  he  made  by  execution  of 

a  notice  of  election  to  defer 
compensation  ("Notice  of  Election").  A 
Notice  or  Election  generally  must  be 
made  prior  to  January  1  of  each  calendar' 
year  for  which  compensation  is  to  be 
deferred. 

7.  Each  Fund  now  proposes  to  use 
returns  on  certain  Funds  and  other 
investment  companies  that  are  not 
affiliated  with  Van  Eck  Associates 
designated  from  time  to  time  by  the 
trustees  (the  "Eligible  Funds")  to 
determine  the  amount  of  earnings  and 
gains  or  losses  allocated  to  an 
independent  trustee's  Deferred  Fee 
Account.  If  the  requested  relief  is 
granted,  the  value  of  the  Deferred  Fee 
Account  as  of  any  date  would  be 
periodically  adjusted  by  treating  the 
Deferred  Fee  Account  as  though  an 
equivalent  dollar  amount  bad  been 
invested  and  reinvested  in  certain 
designated  securities  (the  "Underlying 
Securities").  The  underlying  Securities 
for  a  Deferred  Fee  Account  will  be 
shares  of  any  of  the  Eligible  Funds  as 
the  participating  independent  trustee 
shall  have  designated  in  his  or  her 
Notice  of  Election.  Each  E)oforred  Fee 
Account  shall  be  credited  or  charged 
with  book  adjustments  representing  all 
interest,  dividends  and  other  earnings 
and  all  gains  and  losses  which  would 
have  been  realized  had  such  account 
been  invested  in  such  Underlying 
Securilies. 

8.  'Ine  Plan  provides  that  a 
participating  Fund's  obligation  to  make 
payments  from  a  Deferred  Fee  Account 
will  be  a  general  obligation  of  the  Fund 
and  payments  made  pursuant  to  the 
Plan  will  be  made  from  such  Fund's 
general  assets  and  property.  With 
respect  to  the  obligations  created  under 
the  Plan,  the  relationship  of  an 
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independent  trustee  to  the  participating 
Fund  will  be  only  that  of  a  general 
unsecured  creditor. 

9.  The  Plan  also  provides  that  the 
participating  Fund  will  be  under  no 
obligation  to  the  independent  truiitee  to 
purchase,  hold  or  dispose  of  any 
investments  but,  if  the  Fund  chooses  to 
purchase  investments  to  cover  its 
obligations  under  such  Plan,  then  any 
and  all  such  investments  will  continue 
to  be  a  part  of  the  general  assets  and 
property  of  the  Fund. 

10.  As  a  matter  of  prudent  risk 
management,  each  Fund  intends 
generally,  and  with  respect  to  any 
money  market  Fund  that  values  its 
assets  by  the  amortized  cost  method 
hereby  undertakes,  to  purchase  and 
maintain  Underlying  Securities  in  an 
amount  equal  to  the  deemed 
investments  of  the  Deferred  Fee 
Accounts  of  its  independent  trustees. 

11.  Under  the  Plan,  the  independent 
trustee's  deferred  fees  generally  will  be 
distributed  commencing  on  a  date 
specified  in  the  independent  trustee's 
Notice  of  Election,  which  may  not  be 
sooner  than  the  earlier  of  the 
termination  of  the  independent  trustee's 
service  as  a  trustee  or  one  year  following 
the  deferral  election.  Payments  will  be 
made  in  a  lump  sum  or  in  installments 
as  shall  be  elected  by  the  independent 
trustee.  In  the  event  of  the  independent 
trustee's  death,  amounts  payable  to  him 
or  her  under  the  Plan  will  thereafter  be 
payable  to  his  or  her  designated 
Deneficiary;  in  all  other  events,  the 
independent  trustee's  right  to  receive 
payments  generally  will  be 
nontransferable. 

12.  The  Plan  will  not  obligate  any 
Fund  to  retain  the  services  of  an 
independent  trustee,  nor  will  it  obligate 
any  Fund  to  pay  any  (or  any  particular 
level  oO  trustee's  fees  to  any  trustee. 

Applicants'  Legal  Analysis 

1.  AppUcants  request  an  order  under 
section  6(c)  of  the  Act  for  an  exemption 
6t>m  sections  13(a)(2),  13(a)(3),  18(0(1), 
22(f),  22(g),  and  role  2a-7  thereunder  to 
permit  the  Funds  to  offer  the  Plans; 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  from  section  17(a)(1) 
to  permit  the  Funds  to  sell  securities 
issued  by  them  to  participating  Funds; 
and  pursuant  to  section  17(d)  of  the  Act 
and  rule  17d-l  thereunder  to  permit  the 
Funds  to  effect  joint  transactions 
incident  to  the  Plans. 

2.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  coiuistent 
with  the  protection  of  investors  and  the 


purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

3.  Section  18(0(1)  generally  prohibits 
a  registered  open-ena  investment 
company  from  issuing  senior  securities. 
Section  13(a)(2)  requires  that  a 
registered  investment  company  obtain 
shareholder  authorization  before  issuing 
any  senior  security  not  contemplated  by 
the  recitals  of  policy  in  its  registration 
statement.  Applicants  .state  that  the  Plan 
would  possess  none  of  the 
characteristics  of  the  instruments  which 
led  to  Congress's  concerns  in  this  area. 
In  all  cases,  the  liabilities  for  deferred 
fises  are  expected  to  be  de  minimis  in 
relation  to  Fund  net  assets.  The  Plan 
would  not  induce  speculative 
investment  by  any  Fund  or  provide 
opportunity  for  manipulative  allocation 
ofa  Fund's  expenses  and  profits:  control 
of  each  Fund  would  not  be  affected;  and 
the  Plan  would  not  confuse  investors  or 
convey  a  felse  impression  of  safety. 

4.  Section  22(0  prohibits  undisclosed 
restrictions  on  the  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  The  Plan  would  clearly  set 
forth  any  restriction  on  transferability  or 
negotiability.  Such  restriction  would  be 
included  primarily  to  benefit  the 
participating  independent  trustee,  and 
would  not  adversely  affect  the  interests 
of  the  independent  trostee,  the  Fund  or 
any  shareholder  of  the  Fund. 

5.  Section  22(g)  prohibits  registered 
open-end  investment  companies  bom 
issuing  any  of  their  securities  for 
services  or  for  property  other  than  cash 
or  securities.  These  provisions  prevent 
the  dilution  of  equity  and  voting  power 
that  may  result  when  securities  are 
issued  for  consideration  that  is  not 
readily  valued.  Applicants  believe  that 
the  Plan  would  merely  provide  for 
deferral  of  payment  of  fees  and  thus 
should  be  viewed  as  being  issued  not  in 
return  for  services  but  in  return  for  a 
Fund  not  being  required  to  pay  such 
fees  on  a  current  basis. 

6.  Section  13(a)(3)  provides  that  no 
registered  investment  company  shall, 
unless  authorized  by  the  vote  of  a 
majority  of  its  outstanding  voting 
securities,  deviate  from  any  investment 
policy  that  is  changeable  only  if 
authorized  by  shareholder  vote.  Existing 
series  of  Van  Eck  Funds  have 
limitations  on  their  ability  to  purchase 
securities  issued  by  other  investment 
companies  (collectively,  the 
"Restriction  Series').  Any  relief  granted 
from  section  13(a)(3)  would  apply  only 
to  the  Restriction  Series.  Applicants 
believe  that  an  exemption  is  appropriate 
to  enable  the  Restriction  Series  to  invest 
in  Underlying  Securities  without  a 
shareholder  vote.  Applicants  will 


provide  notice  to  shareholders  of  the 
deferred  compensation  plan  in  their 
statements  of  additional  information.* 
The  value  of  the  Underlying  Securities 
is  expected  to  be  de  minimis  in  relation 
to  the  total  net  assets  of  each  Restriction 
Series.  Changes  in  the  value  of  the 
Underlying  Securilies  will  not  effect  the 
value  of  shareholders'  investments  in 
the  Restriction  Series.  Applicants 
believe  that  permitting  the  Restriction 
Series  to  invest  in  Underlying  Securities 
without  obtaining  the  shareholder 
approval  would  thus  not  cause  harm  to 
the  Restriction  Series  or  their 
shareholders,  and  would  in  fact  benefit 
them  by  enhancing  their  ability  to 
attract  and  retain  qualified  trustees 
without  incurring  the  considerable  costs 
of  holding  a  shareholder  meeting  and 
soliciting  proxies  to  approve  a  change  in 
the  investment  policy  in  question. 

7.  Rule  2a-7  imposes  certain 
restrictions  on  the  investments  of 
"money  market  funds,"  as  defined 
under  the  mie,  that  would  prohibit  a 
Fund  that  is  a  money  market  fund  from 
investing  in  the  shares  of  any  other 
Fund.  Applicants  submit  that  the 
requested  exemption  would  permit  the 
Funds  in  question  to  achieve  an  exact 
matching  of  Underlying  Securities  %vith 
the  deemed  investments  of  the  Deferred 
Fee  Accounts,  thereby  ensuring  that  the 
deferred  fee  arrangemeots  will  not  affect 
net  asset  value. 

8.  Section  17(a)(1)  generally  prohitrils 
an  affiUated  person  ofa  registered 
investment  company  from  selling  any 
security  to  such  registered  investment 
company.  Funds  that  are  advised  by  the 
same  entity  may  be  "affiliated  persons" 
of  one  another  by  reason  of  being  under 
the  common  control  of  their  adviser. 
Applicants  request  an  exemption  from 
17(a)(1)  for  transactions  between 
Eligible  Funds  that  are  affiliated  with 
Van  Eck  Associates.  Applicants  believe 
that  an  exemption  from  this  provision 
would  not  implicate  Congress's 
concerns  in  enacting  the  section,  but 
would  merely  facilitate  the  matching  of 
a  Fund's  liability  for  deferred  trustees' 
fees  with  the  Underlying  Securities  that 
would  determine  the  amount  of  such 
Fund's  liability. 

9.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes 
that:  (a)  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  feir  and 
do  not  involve  overreaching:  (b)  the 
transaction  is  consistent  with  the  policy 


^  Tho  Division  note*  that  other  fund*  Imvb 
di«cloMd  tholr  dehimd  compeosaliof) 
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•fMck  ngutBisd  invMUmml  compwiy 
coaoHBad:  and  (c)  Ihs  tnnaaction  ia 
owHialaat  with  the  ({snaral  purpoaaa  of 
llw  Act  lacauae  taction  17|b)  nay  . 
a^y  aoiy  to.a  apadBc  propaaad 
liaiiaarliiiii  applicasla  alao  nqiiaal  an 
onlar  under  Mction  e(c)  ao  that  iIm 
raUaf  wiN  apply  (o  a  aeriaa  of 

* —■" Applkant*  belima  thai  Ifae 

propoaad  tnnaactlfina  aatiaAr  tba  crilaria 
of  aadiou  6(c)  and  1 7(b).  1M  Bndings 
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the  pwrchaaiag  Fund  will  vote  auch 
ukarea  in  prapoction  to  tha  votes  ofBll 
other  hotden  of  aharas  of  nich  afGliated 
Fund. 

For  (he  SEC.  by  the  Divieion  <rf  hniMfeill 
ManagaiMnt.  uaikr  delagMed  authority. 
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10.  S«:tion  17(d)  of  tha  Act  praUMU 
afBHalad  penons  fmr  paitidpaling  in 
loim  ti— aitiona  with  a  regiaterad 
inmfaiil  fsoaapany  in  contnvention  of 
rulaa  and  ragulations  pmacrifaed  in  tha 
SBC  Bula  17a-l  under  the  Ad  prahibtti 
afBliatad  penona  of  a  ragiatefwi 
inveatiMnt  company  from  aolering  inia 
joint  tfanaactioB*  with  the  iaveatnnnt 
company  unless  the  SBC  has  granted  an 
order  pennilting  the  transection  after 
conaidering  whether  the  participation  of 
such  investment  company  is  consistent 
urith  the  provisions,  policies,  and 
puipneea  of  the  Act  and  the  extent  to 
which  such  paiiidpation  is  on  0  basis 
dilfennt  from  or  l«s  advantageous  than 
that  of  other  participants.  Applicants 
request  relief  under  section  17(d)  and 
rule  17d-l  (or  transactions  with  Eligible 
Funds  that  are  affiliated  tvith  Van  Eck 
Aaaodatas.  As  an  alBliatad  person,  the 
participating  independent  trustee  would 
neither  directly  nor  indirectly  receive  a 
benefit  which  would  otherwise  inure  to 
the  Funds  or  any  of  their  shareholders. 
Deferral  of  an  independent  trustee's  fees 
in  accordance  with  the  Plan  would 
essentially  maintain  the  parlies,  viewed 
both  separately  and  in  their  relationship 
to  one  aiwther.  in  the  same  position 
(apart  from  tax  effects)  as  if  the  fees 
'were  paid  on  a  current  basis.  The  effect 
of  the  Plan  would  merely  be  to  defer  the 
payment  of  fees  that  the  applicants 
would  otherwise  be  obligated  to  pay  on 
a  current  basis. 

Apyliraata'  CmmdUmaa 

Applicants  agree  that  the  order 
9«ntlng  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  With  respect  to  the  requested  relief 
from  rule  2a-7.  any  money  market  Fund 
that  values  its  asaets  by  the  amortized 
cost  method  or  (he  penny-rounding 
method  will  buy  and  hold  Underlying 
Securities  that  determine  the 
performance  of  Deferred  Fee  Accounts 
to  achieve  an  exact  match  between  such 
Fund's  liability  to  pay  deferred  fees  and 
the  assets  that  offset  thai  liability. 

2.  If  a  Fund  purchases  Underlying 
Securities  issued  by  an  affiliated  Fund, 


Dtpmly  Stcntory. 

\n  Dec  «a-11S2l  FIM  7-31- 


(uly  ZS,  IM*. 

i>uniian4  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Aci"),'  and  Rule  18t>-4  theieundai,' 
notice  is  hereby  given  that  on  ^ily  8, 
IMS,  the  Boston  Stock  Exchange,  bic. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "S£C~)  the  proposed 
rule  cfaai^,  and  on  hily  22, 1996,  Blad 
Amanilaianl  No.  1  to  the  propoaad  rule 
change,'  as  described  in  Items  1  and  II 
below,  which  Hems  have  been  prepared 
by  the  self-regulatory  organization.  The 
BSE  haa  requested  accelerated  approval 
of  the  proposal.  The  Commissioa  is 
pubHahing  this  notice  to  solidl 
conunents  on  the  proposed  rule  change 
from  interested  persons. 

I'a 


aflhiTai 


The  Exchange  seeks  to  resume  the 
pilot  program  for  haiuiling  markel-on- 
cloaa  orders  and  amend  the  procedures 
for  the  handling  of  such  orders.  These 
proceduiaa  mirror  the  procedures  in 
place  on  the  prinaary  markets  in  order 
to  etuure  equal  tteetmenl  of  orders  in 
both  markets. 

I'S 


StataBMBl  af  Ike  Pwyaaa  a<, 
liar,  4a  ri 


StalMlary  laaia  I 
Ckaagc 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 


and  discutaed  any  comments  it  received 
on  the  propoaad  rule  change.  The  text 
of  tiieee  atatamanta  may  be  examined  at 
the  places  apecMied  in  Hem  HI  below. 
The  aalf-iagulatory  otganizstioii  has 
prapand  aummaries,  set  forth  in 
Sactioas  A,  B,  and  C  below,  of  the  moat 
aigniftcant  aspects  of  such  stalamenta. 

A.  Self-Kegulatoiy  Organitotion't 
Statement  of  the  Purpote  of,  and 
Statutory  Batia  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Tha  purpoaa  of  the  propiMed  rule  is 
to  resume  the  pilot  program  for 
procedures  relating  lo  handling  tnarkel- 
on-cloae  ("MOC  ")  orders  on  expiration 
days,  nonHixpiration  days  and  in  market 
conditions  where  New  York  Stock 
Exchange,  faic.  ("NYSE  ")  Rule  MA  i«  in 
eOiect.  'nie  proposal  also  amends  certain 
procedarea  to  mirror  thoae  of  the 
primary  markets,  for  the  haitdllng  of 
MOC  orders  on  expiration  days  *  so  that 
the  BSE  does  not  become  a  haven  for 
MOC  orders  that  are  prohibited  on  the 
primary  markets.'  In  this  way,  all  orders 
sent  to  the  Exchange  trill  receive  equal 
treatment  lo  orders  sent  lo  the  primsry 
markets. 

The  procedures  for  handligg  MOC 
orders  on  expiration  days  under  the 
pilot  program,  include:  (a)  providing  a 
3:40  p.m.  deadline  lor  the  entry  of  all 
MOC  ortlers  in  all  stacks,  (b)  prohibiting 
the  cancellation  or  reduction  of  any 
MOC  order  in  any  stock  after  3:40  p.m., 
(c)  prohibiting  order  imbalances  of 
5a,0tM  shares  or  more  as  soon  as 
practicable  alter  3:40  p.m.  in  the  pilot 
stocks  and  (d)  liroiling  Ihe  entry  of  MOC 
orders  alter  3:40  p.m.  to  oRaelting 
published  imbalances.  With  respect  to 
item  (b)  above,  the  Exchange  will  permit 
cancellations  of  MOC  orders  altar  3:40 
p.m.  in  those  instances  where  a 
legitimate  error  has  been  made.  The 
term  "pilot  storJis"  rebrs  to  the  list  of 
stocks  designated  by  the  NYSE  as  pilot 
stocks  for  purposes  of  its  auxiliary 
closing  procedures.*  Pursuant  to 


Msu.s.C7ai<bMil. 

>17CF1t24a.lM>-4. 

>  St  LMUr  fton  Kam  A.  AlnlM.  AjiiMaiil  VIn 
PmlihM.  BS8  To  tain  ililmii.  SpKtal  CaMMl. 
SEC.  darad  |ul;  17.  IMS. 


*  Tba  tann  "axpiratioo  dajrt''  ladra  to  both  (1)  Uw 
trading  day,  luuailjr  tba  Ibird  Friday  ol  the  monlb, 
whan  aoma  atock  index  option*,  ttock  indax  futuraa 
and  opTiona  on  atock  indax  (utunM  expin  w  Mttla 
ooncufTomiy  ("Expiration  Fridayi"!  aiid  (2)  tha 
Ifading  day  on  which  end  of  calaodar  quartar  indax 
optiooj  Bxpira  ("QIX  Expiratieo  Days"). 

'The  BSK'i  auxiliary  cloaiog  praoadutaa  for 
axpimtion  dayx  had  bsMn  approved  Qc  a  pilot  baaia 
umil  Octobar  31.  IMS.  See  Sacurillea  Exchange  Act 
Kalaaaa  No  34S1S  IOcIob«31.  1»»4),  S«  KR  5sse4 
("ise<  nlol  Appioyal  Order").  Tbe  BSE  did  not 
requeel  an  axlaneioa  of  the  ptiot  piugiaiu  aller  thai 
date. 

"Tlie  Expiration  Friday  plhit  stocks  conaiata  of 
the  Sa  noat  highly  capitallxed  Standard  a  Poora 
("Sap")  see  stocks  and  any  fximponent  stocks  of 
Ihe  Major  Maikal  Imto  ("MMI")  not  included 
therein.  The  QIX  Expiration  Day  pilot  atocks  conaijt 
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Amendment  No.  1 ,  the  BSE  has 
proposed  an  amendment  of  Ihe  above 
procedures  to  allow  for  imbalance 
publit'.atJon$  of  50,000  shares  or  more  lo 
be  made  not  only  in  the  pilot  sIcx'Jcs,  but 
also  in  stocks  added  to  or  dropped  from 
an  index,  and  in  any  other  slock  if 
requested  by  a  specialist  and  approved 
by  a  Floor  Official. 

The  pnxsduies  for  handling  MOC 
orders  on  nonexpimlion  days  would 
remain  unchanged.  These  pnx:edures 
include:  (a)  providing  a  3:50  p.m. 
deadline  for  the  entry  of  all  MOC  orders 
in  all  sl(x:ks,  (b)  prohibiting  Ihe 
cancellation  or  reduction  of  any  MOC 
order  in  any  stock  after  3:50  p.m.,  (c) 
publishing  order  imbalances  of  50,000 
shares  or  more  as  soon  as  practicable 
after  3:50  p.m.  in  Ihe  pilot  stocks,  stocks 
being  added  to  or  dropped  from  an 
index,  and  in  aiiy  other  stock  with  the 
approval  of  a  Fl(x>r  Official  and  (d) 
limiting  the  entry  of  MOC  orders  after 
3:50  p.m.  to  offset  published 
imbalances.  With  respect  lo  item  (b) 
above,  the  Exchange  will  permit 
cancellations  of  MOC  orders  after  3:50 
p.m.  in  those  instances  where  a 
legitimate  error  has  been  made. 

The  pilot  program  also  includes 
prtM^edures  for  the  handling  of  MOC 
orders  in  market  conditions  where  the 
NYSE's  Rule  80A  is  in  effect.  Under  Ihe 
pilot  program,  on  expiration  days,  if  an 
MOC  index  arbitrage  order  to  buy  (sell), 
lo  establish  or  increase  a  position  is 
entered,  and  Rule  80A  subsequently 
goes  into  effect  because  of  significant 
upward  (downward)  market  movement, 
the  MOC  order  must  be  cancelled, 
regardless  of  the  lime  Rule  80A  gt^es 
into  effect.  If  Rule  80A  went  into  effect 
prior  lo  3:40  p.m.,  the  MCX)  order  may 
be  re-entered  with  the  instruction  "buy 
minus"  ("sell  plus").  If  Rule  BOA  goes 
into  effect  after  3:40  p.m.  ond  there  is  a 
published  imbalance  in  the  subject 
stock,  the  Mix:  order  may  be  re-entered 
with  the  instruction  "buy  minus"  ("sell 
plus")  to  offset  Ihe  imbalance. 

Similarly,  on  nonexpiralion  days,  if 
an  MOC  index  arbitrage  order  lo  buy 
(sell),  to  establish  or  increase  a  position 
is  entered,  and  Rule  80A  subsequently 
goes  into  effect  because  of  significant 
upward  (downward)  market  movement, 
the  MOC  order  must  be  cancelled, 
regardless  of  Ihe  time  Rule  80A  goes 
into  effect.  If  Rule  BOA  goes  into  effect 
prior  lo  3:50  p.m.,  Ihe  MOC  order  may 
be  re-entered  with  the  instruc:tion  "buy 
minus"  ("sell  plus").  If  Rule  BOA  goes 
into  effect  after  3:50  p.m.  and  there  is  e 


of  the  50  most  highly  capitalized  SAP  500  stocks, 
any  component  stocks  of  the  MMI  not  includeti 
therein  and  the  10  highest  weighted  SaP  Midcap 


published  imbalance  in  Ihe  subject 
stock  the  MOC  order  may  be  re-entered 
with  the  instruction  "buy  minus"  ("sell 
plus")  lo  offset  the  imbalance. 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  is  Section  6(b)(S)  of  Ihe  Act  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  lo 
promote  just  and  equitable  prindples  of 
trade,  lo  remove  impediments  lo  and 
perfect  Ihe  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  lo  protect 
investors  and  the  public  interest:  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  deelers. 

B.  Self-Regulatory  Ocganheaiion's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  thai 
Ihe  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtheTanf:e 
of  Ihe  purposes  of  Ihe  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receiv^  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Sdicilaliim  of  ConunenlB 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Ihe  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  Ihe 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  Ihe 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  lo  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t>m  the 
public  in  acxordance  with  Ihe 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  (Xipying  at 
the  Commission's  Public  Referents 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  Ihe  principal 
office  of  the  BSE.  All  suUhiissions 
should  refer  lo  File  No.  SR-BSE-96-8 
and  should  be  submitted  by  August  22, 
1996. 


IV.  Cnsnmiaaioa's  Findiagi  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  Ihe 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  lo  a  national  securities 
exchange,  and,  in  particular  with  the 
requirements  of  Sectitm  6  ^  of  the  Act. 
In  particular,  the  proposal  is  consistent 
with  the  Section  6(b)(5) '  requirements 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts,  end 
in  general,  to  protect  investors  and  Ihe 
public  interest. 

In  iB(»nl  years,  Ihe  self-regulalory 
organizations  have  instituted  certain 
safeguards  to  minimize  excess  market 
volatility  that  may  arise  from  the 
liquidation  of  slock  positions  related  to 
trading  strategies  involving  index 
derivative  products.  For  instance,  sint^e 
1986,  Ihe  NYSE  has  utilized  auxiliary 
closing  procedures  on  expiration  days. 
These  procedures  allow  NYSE 
specialists  lo  obtain  an  indication  of  the 
buying  and  selling  interest  in  MOC 
orders  at  expiration  and,  if  there  is  a 
substantial  imbalance  on  one  side  of  the 
market,  lo  provide  Ihe  investing  pubhc 
with  timely  and  reliable  notice  thereof 
and  vrilh  an  opportunity  to  make 
appropriate  investment  decisions  in 
response.  Based  on  the  NYSE's 
experience."  the  Commission  believes 
that  Ihe  MOC  order  handling 
requirements  work  relatively  well  and 
may  result  in  more  orderly  markets  at 
the  close  on  expiration  days. 

In  today's  highly  (ximpetitive  market 
environment,  however,  it  is  possible 
that  a  regional  exchange,  which  trades 
NYSE-lisled  stocks  but  does  not  have 
comparable  closing  pnK;edures,  could 
be  utilized  by  market  participants  lo 
enter  MOC  orders  probibited  on  Ihe 
NYSE.  Although  the  Commission  has  no 
reason  lo  believe  that  Ihe  BSE  market 
has  become  a  significant  alternative 
market  to  enter  otherwise  prohibited 
MOC  orders,  Ihe  Commission  agrees 
with  the  BSE  that,  if  this  possibility 
were  realized,  it  could  have  a  negative 
impact  on  Ihe  fairness  and  orderliness 
of  Ihe  national  market  system.  <° 


'  15  U.S.C.  7Bl. 

•15U.S.C78ITbK5) 

*Tl]e  NYSE  has  submitted  to  the  Commission 
several  monitoring  reports  describing  its  experience 
with  the  auxiliary  cloeing  pracodures.  The  moet 
recent  rnpon  mtss  submiltiMl  lo  Ihe  SEC  by  the  NYSE 
on  )uly  26.  1995-  See  Seconlies  Exchange  Act 
ReluiM  No  3«4IH  (October  20.  19951.  60  FR  55071. 

'•For  example,  if  MOC  orders  prohibited  on  l)ie 
NYSE  were  enlered  instead  on  the  BSE.  unusually 
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Accordingly,  the  Commission  believes 
that  it  is  reasonable  for  the  BSE  to  adopt 
procedures  for  the  handling  of  MOC 
orders  that  mirror  the  NYSE's,  thereby 
ensuring  the  equal  treatment  of  orden 
in  both  markets  and,  in  the  event  of 
unusual  market  conditions,  oflering  the 
BSE  the  same  benefits  in  terms  of    . 
potentially  reducing  volatility. 

In  this  regard,  the  Commission  notes 
that  the  proposed  rule  change  will 
standardize  the  BSE's  closing 
procedures  on  expiration  days  with 
those  on  the  NYSE."  On  expiration 
days,  the  BSE  proposal  will  impose  a 
3:40  p.m.  deadline  for  entry  of  all  MOC 
orders.  In  conjunction  with  the 
prohibition  on  cancellation  or  reduction 
of  any  MOC  order  after  3:40  p.m.,  this 
requirement  should  allow  the  specialist 
to  make  a  timely  and  reliable 
assessment,  for  every  stock,  of  MOC 
order  flow  and  its  potential  impact  on 
the  cloaing  price.  While  the  Commission 
recognizas  that  3:40  p.m.  is  relatively 
near  the  close,  the  Commission 
previously  has  determined  that  such  a 
deadline  strikes  a  reasonable  balance 
between  the  need  to  effectuate  an 
orderly  closing  and  the  need  to  avoid 
unduly  infringing  upon  legitimate 
trading  strategies.'^ 

The  amended  procedures  for 
expiration  days  will  require  that,  as 
soon  as  practicable  after  3:40  p.m.,  BSE 
specialists  disseminate  substantial 
imbalances  in  the  pilot  stocks,  in  stocks 
being  added  to  or  dropped  horn  an 
index,  and  in  any  other  stock  if 
approved  by  a  Floor  Official.  In  this 
regard,  the  BSE  pilot  program  combines 
early  submission  of  MOC  orders  with 
prompt  dissemination  of  imbalances 
that  reflect  actual  investor  interest.  As 
noted  in  prior  Commission  orders 
approving  these  procedures  for  pilot 
stocks,' '  the  BSE  should  have  sufficient 
opportunity  to  attract  any  contra-side 
interest  necessary  to  alleviate 
substantial  MOC  order  imbalances  in 
any  stock  and  to  dampen  their  effect  on 
the  closing  price. 

In  addition,  the  BSE  will  require  order 
handling  procedures  for  non-expiiation 
days  that  are  substantially  similar  to 
those  in  place  for  expiration  days.  This 
will  allow  members  and  member 
organizations  to  follow  comparable 
procedures  at  the  close  on  all  trading 
days.  Although  there  is  less  likelihood 
of  an  influx  of  MOC  orders  at  the  close 
ort  non-expiration  days,  certain  trading 


and  asset  allocation  strategies  could 
employ  MOC  orders.  The  3:50  p.m. 
deadline  for  MOC  order  entry  and 
cancellation,  as  well  as  the  requirement 
to  disseminate  MOC  orders  consisting  of 
50,000  shares  or  more  as  soon  as 
practicable  after  3:50  pjn.,  on  non- 
expiration  days  should  help  the 
specialist  make  s  timely  and  reliable 
assessment  of  MOC  order  flow  and  its 
potential  impact  on  the  closing  price 
and  also  should  ensure  that  any 
imbalance  publications  reflect  actual 
investor  interest.  In  the  Commission's 
opinion,  a  3:50  p.m.  deadline  strikes  a 
more  appropriate  balance  for  non- 
expiration  days  (as  opposed  to  the  3:40 
p.ra.  deadline  for  expiration  days)  given 
the  reduced  likelihood  of  substantial 
MOC  order  imbalances  due  to 
derivatives-related  trading  strategies. 

The  Commission  finds  it  appropriate 
for  the  BSE  to  provide  for  procedures  for 
the  handling  of  MOC  orders  in  market 
conditions  when  the  NYSE's  Rule  BOA 
is  in  effect."  The  Commission  believes 
that  the  procedures  clearly  inform 
market  participants  of  the  manner  in 
which  MOC  order  can  be  placed  on  the 
BSE  when  the  NYSE's  Rule  80A  is  in 
eflect. 

For  the  reasons  discussed  above,  the 
Commission  is  approving  the 
resumption  of  the  pilot  program,  and 
Amendment  No.  1,  through  October  31, 
1997.  The  Commission  finds  good  causa 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Fedaral  Kogister.  This  will  permit 
the  proposed  amendments  to  be 
effective  simultaneously  with  the 
NYSE's  amendments  to  the  procedures 
for  handling  MOC  orders."  In  addition, 
the  procedures  the  BSE  proposes  to  use 
are  identical  to  NYSE  pit)cedures  that 
were  published  in  the  Fedaral  Bogiatar 
for  the  full  comment  period  and  were 
approved  by  the  Commission.'* 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) "  that  the  proposed 
rule  change  is  hereby  approved  on  a 
pilot  basis  through  October  31. 1997. 

For  the  Commitsion.  by  the  Division  of 
Marlwt  Rtgulatioos,  pursuant  to  delogated 
•ulhority." 


MaigorM  H.  McFvlaad, 

Deputy  Secretary. 

IFR  Doc  96-19530  Filed  7-31-96:  B:4S  ami 


large  MCX  onlsr  unhaUnrM  on  ttia  ragionaJ 
■xchm^  could  coatribulu  lo  ovonll  BurfcM 
raUllllly. 

"  See  R>laM«  No.  34-36404.  lupni  ooM  S. 

■*  See;  e.^.  SecnriliM  Enchangi  Acl  Raleue  No. 
3363S  (Febnury  17. 19S4I.  59  FR  92S9. 

"See  1994  Pilot  Apptonl  Order,  nipni,  noM  S. 


14  The  Coounlielon  caatlnues  lo  believe  thel  Uw 
pnnrfiioD*  of  NYSE  Rule  BOA  pravldee  a  uaefiil 
means  of  addreasinn  rneriat  volalillty.  Sea 
Seoultiaa  Kxchaoge  Act  Relaaae  No.  29SS4  (OctoiMr 
24. 19S1).  58  PR  S59S3. 

*■  See  Reteaae  No.  34-30404.  aupra  note  9. 

*'No  commenls  were  received  in  connection  aritlr 
the  moat  recant  propoeed  rule  change  which 
modified  die  NYSE  ^h)ceducea.  See  Releeee  No.  34- 
30404.  Mapra  Dole  9. 

>'  15  U.S.C  7Ss(bKll 
"17  CFit  2ao.30-a(aXiil. 


[IMsna  Na  34-^4M;  FHa  N&  Sn-CMX- 

SaN-ftogulatory  OrgantzaMons; 
CMcago  Stock  ExiJiang*, 
InoorpofatMl;  Onlar  Oranting  Approval 
10  Propoaad  Rula  Clianga  and  NoUce 
Of  I  Mffig  ana  wfwvr  ufanMng 
AoovwraiMi  Appromi  to  AiiMfKlnMiMs 
Noa.  1, 2,  and  3  to  Prapoaad  Rula 
Changa  RaMbig  to  Uating  SMndaida 

)uly  25. 1996. 
L  btrodiictiaB 

On  November  8, 199S,  the  Chicago 
Stock  Exdiange,  Incorporated  {"CHX" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b—4  thereunder,'  a  proposed  rule 
change  to  establish  new  quantitative 
and  qualitative  listing  standards  with 
respect  to  common  stock,  preferred 
stock,  bonds  and  debentures,  warrants, 
contingent  value  rights,  and  other 
securities. 

The  proposed  rule  change  was. 
published  for  commsnt  in  Securities 
Exchange  Act  Release  No.  38531  (Nov. 
30, 1995).  60  FR  62918  (Dec.  7, 1995). 
No  comments  were  received  regarding 
the  proposal. 

On  December  5, 1995,  )ime  18,  1996, 
and  )une  23. 1996,  respectively,  the 
Exchange  submitted  to  the  Cominissicm 
Amendment  Nos.  1,  2,  and  3  to  the 
proposed  rule  change  to  make 
grammatical  changes  to  the  text  of  the 
rule  and  to  clarify  certain  listing  and 
maintenance  requirements  and 
corporate  governance  standards.'  This 
order  approves  the  proposed  rule 
change,  including  Amendment  Nos.  1, 
2,  3  on  an  accelerated  basis. 

n.  DesdiptioB  of  Propaoal 

This  rule  change  includes  original 
listing  and  maintenance  criteria  and 


>i5U.S.Ct7ai(b)(i). 

>17CFR240.19t>-4. 

■  See  I.e«er  from  Craig  Ixmg.  Foley  k  Laidner.  to 
Glen  Bairentine.  Team  Leader,  Divialon  ot  Market 
RagulaUon.  SEC  dated  December  4. 1995 
("Amendment  No.  l"):  Letter  from  Craig  Long, 
Foley  a  Lardner.  to  Sharon  Lawion,  Senior  Special 
Counael.  Diviiion  of  Marlujt  Regulation.  SEC.  dated 
|une  17. 1996  ("Amendmanl  No.  2");  Letter  Eram 
Craig  Long,  Foley  k  Lardner.  lo  |enni(er  S.  ChoL 
rhviaion  of  MariLet  Regulation.  SEC.  dated  tuly  23. 
1999  ("Aroendraenl  Na  3").  Amendrfient  Nos.  1,  2, 
and  3  are  described  in  man  detail  infm  in  the  »  ^ 
deeaiptlon  of  the  propoeaj. 
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establishes  qualitative  standards  and 
corporate  governance  policies 
applicable  to  listed  companies. 
Specifically,  the  rule  change  establishes 
a  new  two-tier  listing  structure  whereby 
the  Tier  I  listing  standards,  in  general, 
will  be  quantitatively  and  qualitatively 
higher  (i.e.,  more  restrictive  and 
demanding)  than  Tier  II  listing 
standards.  The  current  CHX  listing 
standards,  to  a  large  extent,  will 
constitute  the  listing  requirements  for 
new  CHX  Tier  n  listing,  and  CHX 
proposes  new  higher  standards  for  the 
CHX  Tier  I  listing. 

Tier  I  includes  standards  for  listing 
cnmmon  stock,  preferred  stock  and 
similar  issues,  bonds  and  debentures, 
stock  warrants,  txintingent  value  rights, 
and  other  securities  suited  for  auction 
market  trading.  Tier  n  includes  listing 
standards  for  common  stock,  preferred 
stock,  bonds  and  debentures,  and 
warrants. 


All  securities,  regardless  of  the 
requirenients  used  for  their  admission  to 
listing,  will  be  subject  to  identical 
auction  market  trading  rules.  The 
Exchange,  however,  will  identify  and 
distinguish  at  all  times  which  securities 
are  listed  pursuant  to  Tier  I  and  Tier  II 
standards.  The  Exchange  will  identify 
Tier  I  issues  with  a  designation  symbol 
annexed  to  its  ticker  symbol. 

CHX  listing  standards  for  Tier  I,  either 
as  regards  to  initial  or  maintenance 
listing,  are  not  waivable.  Moreover,  all 
issuers  listed  under  Tier  I  must  satisfy 
the  Tier  I  maintenance  standards  on  a 
continuing  basis.  For  Tier  n,  the 
Exchange  may  revise  the  Tier  n 
requirements  upward  under  certaiix 
circumstances,  but  an  exception  to  Tier 
n  requirements  may  be  made  only  by 
vote  of  the  Executive  Committee  of  the 
Board  of  Governors. 


t.  Tier  I  Utting  Slondards 

Hie  Exchange's  new  listing  standards 
for  Tier  I  cnmmon  stock  are  based  on 
standards  established  in  a  Memorandum 
of  Understanding  ("MOU")  between  the 
North  American  Securities 
Administrators  Association.  Inc. 
("NASAA")'  and  the  Philadelphia 
Stock  Exchange  ("Phlx")'  and  betwreen 
NASAA  and  the  Pacific  Stock 
Exchange.^  The  standards  in  these 
MOUs  were  developed  in  an  effort  to 
provide  issuers  with  securities  listed  on 
these  exchanges  a  twsis  for  obtaining  an 
exemption  from  state  securities 
registration  requirements  (i.e..  blue  sky 
exemption).  The  MOUs  created 
minimum  quantitative  initial  inclusion 
and  maintenance  standards,  corporate 
governance  requirements,  and  minimum 
voting  rights  for  listing  on  the  respective 
exchange.  The  Exchange  has  adopted 
the  MOUs'  two  alternative  minimum 
quantitative  initial  inclusion  standards 
for  common  stock,  as  follows: 


Description 

M.  No.  1 

AILI*>.2 

K^\Uiy«<                                                                                                    

$4,000,000 

$12,000,000. 

750,000 

4oaooo 

soaooo 

3,000.000 

•Sstwe- 

ODOIWO"  

M^t  Ipt^riiTlf*                                                                      ,.,,,,,1,1 

Public  Float  (Shares)  

1.000.000. 

Mar|«)i  Vsfitfo  o>  Fiont n 

15.000.000. 

M<nimMn>  RH 

$3fshars* 

Public  Benelicial  Holders _ 

400. 

Operating  History 

3  years. 

*The  $5/S3  price  must  l>e  the  dosing  bid  price  lor  a  majofity  of  business  days  for  Dm  six-month  period  prior  to  tite  date  ol  ttie  application.' 
r*800  shareholders  are  required  tor  companies  with  at  least  500.000  but  less  than  1  mMion  stnres  publicly  hek).  or  400  shareholders  lix  compa- 
nies with  at  least  1  miHion  sitares  putiKcty  hekl,  or  500.000  shares  pubiidy  held  and  daily  trading  volume  in  excess  of  2,000  shares  per  day  lor 
six  monttis. 


Initial  public  oftarings  must  be 
underwritten  on  a  "firm  commitment" 
basis  and  must  meet  the  (^X's  listing 
standards  within  a  30-day  grace  period 
after  complption  of  the  offering,  except 
that  the  initial  public  offering  price  will 
only  be  required  to  meet  the  price 
required  at  the  time  of  application  and 
not  the  six-month  historical 
requirement.* 

For  preferred  stock,  the  original 
listing  criteria  vary  depending  on  where 
the  issuer  has  Us  common  stock  listed. 
If  the  related  common  stock  is  listed  on 
the  Exchange,  New  York  Stock 
Exchange  ("NYSE").. or  American  Stock 
Exchange  ("Amex"),  there  must  be  at 
least  10U,(X)0  preferred  shares  publicly 
held  and  an  aggregate  market  value  of  at 
least  $2,000,000.  If  the  related  common 
stock  is  not  so  listed,  there  must  be  at 
least  400,000  preferred  shares  publicly 


*  NASAA  is  an  auociatiun  of  securities 
administrators  from  each  of  the  SO  states,  the 
District  of  Columbia.  Puerto  ftico  and  len  Canadian 
provinces. 


held,  an  aggregate  market  value  of  at 
least  $4,000,000.  and  at  least  800  public 
beneficial  holders  of  100  shares  or  more. 
In  either  cases,  the  issuer  must  meet  the 
net  tangible  assets  and  earnings 
requirements  for  common  stock  and 
must  meet  and  appear  able  lo  service 
the  dividend  requirement  for  the 
preferred  stock,  and  each  share  of 
preferred  stock  must  have  a  minimum 
closing  bid  price  of  $10  to  be  eligible  for 
listing. 

Moreover,  the  Exchange  will  not  list 
convertible  preferred  issues  containing  a 
provision  that  permits  the  iximpany,  at 
its  discretion,  to  change  the  conversion 
price  other  than  in  accordance  with  the 
terms  of  the  company's  Articles  of 
ln(X)rporation  or  any  amendments 
thereof."  If  preferred  stock  is  convertible 
into  a  class  of  common  stock,  suc:h  class 
must  meet  the  Tier  I  listing 


"  The  Memorandum  of  Understanding  was 
approved  by  NASAA  and  Fhlx  on  October  12.  1994. 

"The  Memorandum  of  Understanding  was 
approved  by  NASAA  and  PSE  on  October  12,  1994. 

^  Sec  Amendment  No.  2,  supra  note  3. 


requirements  for  common  stock.  Current 
last  sale  information  must  also  be 
available  with  respect  to  the  underlying 
security  into  which  the  security  is 
convertible.'** 

For  listing  of  bonds  and  debentures 
under  Tier  I,  issuers  will  be  evaluated 
based  on  the  same  net  tangible  assets 
and  earnings  criteria  applicable  to 
common  stock.  If  an  issuer's  common 
stock  is  listed  on  the  Exchange,  NYSE 
or  Amex.  the  bonds  or  debentures  must 
have  a  minimum  aggregate  market  value 
and  principal  amount  of  $5,000,000 
each  and  at  least  100  public  beneficial 
holders.  If  the  related  common  stock  is 
not  traded  on  any  of  the  above 
referenced  exchanges,  the  bonds  or 
debentures  must  have  an  aggregate 
market  value  and  principal  amount  of  at 
least  $20,000,000  each  and  at  least  100 
public  beneficial  holders.  In  either  case, 


•Id. 

-Id 

'"Redeemable  piefi^rTed  stock  Issues  must 
provide  for  redemption  pro  rata  or  by  lot  See 
Amendment  No.  2,  supn  note  3. 


'  /  V*L  •!.  Ntt.  140  /  Tki»rf«y,  Angurt  1,  1W>  /  Notiow 


imuan  mutt  OMOt  md  t^ff  aM*  to 
salidy  inlnMt  and  prwd^  wiwa  diM 
OB  ttiatond  or  MMahm  to  be  Uitod. 

Mnwovcr,  Iks  Firrfciagi  will  luK  Uit 
convartibb  daht  iniiM  «Tnt«iiiiiig  • 
provisiim  that  penUla  tlw  coapany,  at 
its  diaczetion,  to  changB  tha  convflniaa 
pries  other  than  in  aocotdanca  with  tha 
terms  of  tlie  companjr's  fatdenture 
Agreeaient."  if  a  daht  aecwity  is 
convettibie  into  a  claaa  of  equity 
security,  such  equity  security  must  meet 
the  Tier  I  listing  lequiiemeats.  Current 
last  sale  inlbrantion  aust  also  be 
available  with  respect  to  the  underlying 
security  into  wfaidi  the  bond  or 
debenture  is  convertible." 

To  Bst  nunicipel  securities  under 
Tier  I.  the  aggragala  maikat  value  and 
principal  amount  must  be  at  leaat 
S2O,OO0.tM>0  eech.  and  there  must  be  at 
least  100  public  beneficial  owners.  Tha 
municipal  security  must  also  be  rated  as 
invastnent  grade  by  at  least  one 
natiociaUy  racognixed  rating  service. 
Tha  Exchange  intends  to  require 
specialist  units  applying  far 
appointment  and  rsgialration  in 
municipal  securities  to  be  in 
compliance  with  Municipal  Securities 
Rulemaking  Boanl  ("MSRB")  Rule  G-3 
regulations  regarding  municipal 
securities  principels  and 
representatives. "  All  Exchange 
contracts  in  municipal  securities  will  be 
compared,  settled  and  cleared  in 
accordance  with  the  applicable 
regulations  of  the  MSRB.  >< 

For  a  Tier  I  listing  of  stock  warrants, 
there  must  be  at  least  500,000  stock 
warrants  publicly  held  by  not  less  than 
250  public  btmeficial  holders.  The 
Exchange  will  not  list  stock  warrants 
under  the  Tier  I  designation  unless  the 
common  stock  of  the  company  or  other 
security  underlying  the  stock  warrants 
is  already  listed  (and  meets  the  relevant 
maintenance  requirements  for 
continued  listing)  or  will  be  listed 
concurrently  with  the  stock  wrarrants  on 
the  Exchange  under  the  Tier  I 
designation. 

For  the  listing  of  Tier  I  contingent 
value  rights  ("CAnts"), "  issuers  must 


"U. 

"WmUMwniiiia  issues  must  pcovide  for 
radsmption  pra  rats  or  by  loc  Sev  AmBodamrA  Na 
2,  fopro  oo*a  J. 

i>TtM  NatkHul  Asaocimtion  of  Sscuritias  DeaUn 
("NASO'1  has  authority  to  enforce  MSRB  ntlsa  for 
tilled  municipal  ■acurilies.  The  CHX  cnfofGemeffri 
in  this  nf^fsd  will  not  preempt  or  limit  in  any 
tnaiuMr  the  .NASO'a  aulborily  to  bd  in  this  area. 

'*  Tha  Bxchange  hai  slso  mpraeenled  thai 
municipel  M^sirities  (nnJnd  on  the  Exchaitge  will 
not  be  subject  to  oH-Board  trading  i^stritrtions.  See 
Amendment  No.  2.  supra  niMe  3. 

'^  CVRs  mim  unsecured  obligations  providing  for  a 
possible  cash  payment  at  maturity  baaad  on  Ibe 
value  al  an  equity  security  issued  by  an  affiliate  of 


ra^HinaaBla  ipfiicaMe  to 
atocJk.  Id  addiUaa.  Ika 
be  at  laaal  600,aM  puMidy  heM  CVSa 
wilk  a  aHifal  valua  of  at  kat 
tia.aai.aM  and  at  leaal  40a  pdWic 
he—gdal  hoMera.  tha  Iswaraauat  have 
total  aaaala  of  at  laa«  $iaS,eaa.oaO,  and 
the  CVRa  aua<  have  a  maturity  of  at 
laaat  oaa  yaar.  In  the  ahemative,  the 
CVRa  must  have  bean  approvad  for 
Ustiag  on  another  national  sacuiltiaa 
exchu^. »  Plior  to  tha  oonHnencement 
of  trading  of  CVRa.  tlw  Exchanaa  will 
dlilrihuto  a  ciicular  to  its  mmnriei  ship 
«Kpla<ning  tba  specific  risks  asaodatad 
with  CVRa  and  providing  gnidanns 
lagardlna  oambar  firm  ooomliance 
laaponauilities  whan  handnag 
tiaaaactiona  in  such  aacuritiea. " 

Tha  K-Krhange  will  coosidar  listing 
other  securities  not  otherwise  covered 
by  the  Tier  I  listing  requirements 
provided  the  issue  is  suited  for  auction 
maiket  trading.  Prior  to  commencement 
of  trading  of  such  aecuritiea,  the 
Exdiange  will  evaluate  the  natun  and 
complexity  of  the  issue  and.  if 
appropriate,  distribute  a  circular  to  tha 
membership  providing  guidance 
regarding  member  firm  trompliance 
responsibilities  when  handling 
transactions  in  such  securitias.  ■■  Such 
securities  must  have  at  least  1,000,04N) 
publicly  held  trading  units  and  a 
principal  amount/market  value  of  at 
least  $20,000,000.  The  issue  must  also 
have  at  least  400  public  beneficial 
holders  or  if  the  issue  is  traded  in 
thousand  dollar  denominQtions,  there 
mtist  be  a.minimum  of  100  public 
beneficial  holders.  In  addition,  the 
issuer  must  have  total  assets  of  at  least 
$100,000,000  and  net  worth  of  at  least 
SlO.OtW.OtX).  If  the  issuer  is  unable  to 
satisfy  the  earnings  requirements 
applicable  to  Tier  I  common  stock,  the 
Exchange  will  require  the  issuer  to  have 
total  assets  of  at  least  $200,000,000  and 


the  issuer  of  the  CVfts  ("related  security").  At 
maturity,  the  holder  of  s  CVR  wrauld  be  entidad  to 
a  cash  payment  al  maturity  if  the  market  price  of 
the  related  security  is  iowvr  than  a  predetennioed . 
target  price.  If  the  marlurt  price  o{  the  related 
security  equals  cr  exceeds  the  target  price,  the 
holdar  of  the  CVR  would  Da<  bo  entitled  to  receive 
such  a  cash  paymant.  See  Serznritiea  liKchanga  Act 
Releaae  No.  33S43  (Mar.  31.  lt»4).  S9  PR  ISSas 
(Apr.  7.  19MI. 

^s  See  Amendment  No.  l ,  supra  note  3.  The 
Conuntssion  notes  that  if  another  exchange  amends 
Hs  listing  standards  for  CVKs  and  lists  wcurities 
pursusnt  to  the  amantfed  standards,  the 
Commission  expects  the  CHX  to  malie  cofiforming 
changes. 

I'SeeAmendmoatNo.  2.  supra  noM3. 

■■Tha  Exchange  has  also  repfesenled  to  the 
Conunission  that  before  listing  or  trading  a  new 
product,  the  Exchange  will  review  whetoflrony 
Section  t9<b)  rule  filings  would  be  required 
pursuant  to  Rule  12f-5.  See  Amendment  No.  2. 
supra  note  3. 


nat  wartfc  ofal  laaat  $104iaa.aao,  or 
total  aaaala  of  at  laMl  fiao.ae0.O00  and 
net  worth  of  at  laaat  *ae4iaa.aso.  ■• 

Menovar,  the  Tier  I  HaUi^  standards 
for  those  securitias  an  not  intended  to 
accommodato  the  listing  of  securities 
that  raise  novel  or  significant  legulatory 
issues  and,  therefore,  the  listing  of  such 
sacurititjs  would  require  a  separate  rule 
filing  submitted  pureuaat  to  Section 
I90>)  of  the  Act  and  Rule  iab-« 
theceunder.  In  this  legBd.  tha  Exdiange 
represents  that  it  will  consult  with  the 
Commissioo  on  a  case-by-case  basis 
cooceming  tlw  appropriateness  of  filing 
a  propeaad  rule  change  conoaming  such 
new  product. " 

2.  Tier  U  Litting  SUmdardt 

For  issuers  unable  to  satisfy  the  Tier 
I  atandards,  the  Exchange  proposes  Tier 
n  standanls  to  allow  companies  that 
may  not  he  large  enough  to  list  under 
Tier  I  the  opportunity  to  have  their 
securities  traded  in  an  auction  market, 
thereby  incressing  liquidity  and  issuer 
aoixss  to  the  investment  oonununity. 

The  numerical  Tier  n  initial  listing 
standards  for  common  stock,  preferred 
stock,  bonds  and  debentures,  and 
warrants  are  substantially  similar  to  the 
inunnl  CHX  standards  applicable  to  all 
listed  issues,  except  that  index  warrants 
and  contingent  value  rights  can  no 
longer  be  listed  under  these  standards. 
With  respect  to  Tier  II  listing  standards, 
the  Exchange  proposes  to  use  the  term 
"publicly  held  shares,"  in  new  Rule  18, 
consistent  with  new  Rule  l(b)(v). "  The 
Exdiange  also  is  now  requiring  that 
listed  companies  have  at  least  500 
public  beneficial  holders  and  that  they 
demonstrate  the  ability  to  produce 
adequate  annual  earnings,  without 
specifying  a  minimum  anntial 
amount " 

In  cases  where  a  company's  security 
does  not  qualify  for  inclusion  imder 
Tier  I,  yet  the  security  is  listed  or  has 
been  approved  for  listing  on  the  NYSE, 
Amex  (except  for  "E04"  securities),  or 
Nasdaq  National  Market  System 
("Nasdaq/NMS"),  the  Exchange  may  list 
such  security  under  Tier  II  in  reliance 
upon  the  listing  requirements  of  the 
applicable  exchange  or  association. " 


is|f  111*  iastte  oontaitu  cash  aaUlament  provisioos. 
settlement  must  fas  marie  in  U.S.  dnllara.  aitd  If  the 
issue  contains  f«demption  provisions,  the 
rwjamption  price  must  be  at  least  53.00  per  unit 

sesee  Amentlinent  No.  3.  Bupra  note  3. 

>i  See  Amendment  I<io.  2,  supra  note  S. 

ss/d 

"U. 
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3.  Corporate  Governance  and  Disciosure 
Policies 

Tier  1 

The  Exchange  proposes  new  tuirporate 
governance  standards  for  Tier  1 
sef:urities.  These  provisions  include 
rules  concerning  conflicts  of  interest, 
independent  directors,  audit 
committees,  quorum,  shareholder 
approval,  annual  meetings,  and 
solicitation  of  proxies  and  consents.     • 
Moreover,  these  standards  include 
specific  requirements  for  disclosure  of 
reports  filed  with  federal  regulatory 
bodies,  specific  requirements  for 
shareholder  approval  for  certain 
corporate  actions,  and  specific  voting 
rights  provisions.  These  requirements 
are  described  in  detail  in  the  new  rules. 

With  respect  to  voting  rights,  the  new 
rule  prohibits  the  listing  or  continued 
listing  of  any  common  stock  or  other 
equity  security  of  a  domestic  issuer  if 
the  company  issues  any  class  of  security 
or  takes  other  corporate  action  with  the 
effect  of  nullifying,  restricting  or 
disparately  reducing  the  per  share 
voting  rights  of  holders  of  an 
outstanding  class  of  common  stock.'* 
Moreover,  to  be  eligible  for  listing, 
preferred  stock  must  give  the  holders 
the  right  to  elect  at  least  two  members 
of  the  issuer's  Boerd  of  Directors  no 
lator  than  two  years  after  a  default  in  the 
payment  of  fixed  dividends.'' 

Tiern 

The  Exchange  is  proposing  to  apply 
its  current  corporate  governance 
standards  to  Tier  U  securities.  These 
include,  among  others,  requirements  for 
an  audit  committee,  independent 
directors,  and  solicitation  of  proxies. 
The  Exchange  also  proposes  to  impose 
new  voting  rights  provisions  on  Tier  II 
securities. 'a  The  new  rule  prohibits  the 
voting  rights  of  existing  shareholders  of 
publicly  traded  common  stock  from 
being  disparately  reduced  or  restricted 
through  any  corporate  action  or 
issuance."  Although  this  voting  rights 
standard  is  similar  to  the  standard 
applicable  to  Tier  I  securities,  it 
provides  the  Exchange  with  useful 


**Tfai8  voting  rights  standard  Is  motielled  after 
former  Comiftlssion  Rule  19C-4.  which  is  no  longer 
In  efied.  Tha  model  MOU  continues  to  utilize  the 
flule  19C-4  voting  rights  standard. 

"In  addition,  any  change  in  tha  rights,  privileges 
or  praferencea  of  preferred  stock  holders  lequiree  at 
least  s  two.thirtla  vote  of  tha  preferred  class,  voting 
as  a  class.  The  creation  of  any  additional  class  of 
preferred  stoci  senior  to  or  equal  in  pr«fBrence  to 
the  issue  to  be  lisled  requires  at  least  a  Eavnrable 
majority  vote  of  the  preferred  class,  voting  as  a 
class. 

"See  Aroondmenl  No.  2.  supra  note  3. 

"  Id.  This  standard  is  almost  identical  to  the 
voting  rlghta  standard  of  the  NYSE  and  Amex. 


fiexibility  in  evaluating  transactions  on 
a  case-by-case  basis. 

Tier  I  and  Tier  H 

The  Exchange  will  apply  the  current 
public  disclosure  requirements  to  both 
Tier  I  and  Tier  11  issues." 

4.  Maintenance  Requirements 
Tier  I 

The  i]uantitative  maintenance 
standaids  for  Tier  I  common  stock  are 
as  follows:  (1)  at  least  200,000  publicly 
held  shares  and  a  market  value  of  at 
least  $1,000,000;  (2)  at  least  400  public 
beneficial  holders,  or  at  least  3f)0 
beneficiol  holders  of  100  shares  or  more; 
and  (3)  net  worth  of  at  least  $2,0IX),000 
if  the  issuer  has  sustained  losses  bom 
continuing  operations  and/or  net  losses 
in  two  of  the  last  three  fiscal  years,  or 
$4,000,000  if  losses  in  three  of  the  last 
four  years. 

The  preferred  stock  maintenance 
standards  require  for  Tier  I  securities 
the  same  net  worth  standards  as 
common  stock,  at  least  100.000  publicly 
held  shares  with  a  market  value  of  at 
least  $1,000,000.  and  at  least  ISO  public 
beneficial  holders.  In  sddition,  the 
issuer  must  not  have  sustained  losses 
from  continuing  operation:;  and/or  net 
losses  in  the  five  most  recent  fiscal 
years.  If  preferred  stock  is  convertible 
into  a  class  of  common  stock,  such  class 
must  meet  the  applicable  Tier  1 
maintenani^e  requirements.'^ 

Tier  t  bonds  and  debentures  must 
maintain  the  same  net  worth 
maintenance  standards  as  common 
stock,  an  aggregate  market  value  and 
principal  amount  of  at  least  $1,000,000 
each,  and  at  least  100  public  beneficial 
holders.  In  addition,  for  Tier  I  debt,  the 
issuer  must  not  have  sustained  losses 
firom  continuing  operations  and/or  net 
losses  in  the  five  most  recent  fiscal 
years.  For  debt  securities  of  non-listed 
issuers,  the  security  must  be  rated  as 
investment  grade  by  at  least  one 
nationally  recognized  rating  service.  If  a 
debt  securify  is  convertible  into  a  class 
of  equity  security,  such  class  must  meet 
the  applicable  Tier  1  maintenance 
requirements."' 

ui  the  case  of  Tier  I  stock  warrants, 
the  common  stock  ef  the  company  or 
other  security  underlying  the  stock 
warrant  must  meet  the  applicable  Tier  1 
maintenance  requirements.  Finally.  Tier 


"Id. 

'sCdrrent  last  sale  information  must  be  available 
with  respect  to  the  underlying  security  into  which 
ttw  security  is  convertible.  See  AmetKlmant  No.  2. 
supra  note  3. 

'^'Current  last  sate  information  must  be  available 
with  respect  to  tha  uodarlylng  aacurity  into  which 
the  secnrMy  is  convertible.  See  AmatidniBnt  No.  2, 
supra  note  3. 


I  C^Rs  must  maintain  an  aggregate 
market  value  of  at  least  $1,0(K).000.  If 
the  security  to  which  the  (HVR  is  tied  is 
delisted,  trading  in  the  CVR  will  be 
suspended  and  proceedings  initiated  to 
delist  the  CVRs.^' 

Securities  listed  under  the  Tier  I 
designation  will  not  be  granted  waivera 
from  the  Exchange's  maintenance 
requirements.  For  any  security  that  no 
longer  meets  the  Tier  1  maintenance 
requirements,  but  meets  the  Tier  D 
maintenance  requirements,  the 
Exchange  will  initiate  a  proceeding  to 
redesignate  it  as  a  Tier  II  security. 

Tier  II 

The  Exchange  proposes  to  apply  the 
current  maintenance  standards  for  all 
securities  listed  on  the  Exchange  to  Tier 

II  securities.  If  a  Tier  II  listed  sectirity 
matures  to  the  point  that  it  could  meet 
the  Tier  I  standards,  the  issuer  must 
apply  and  receive  approval  to  list  the 
security  pursuant  to  the  Tier  1  standards 
before  the  CHX  will  recognize  that 
setnjrity  a&  a  Tier  I  issue. 

The  Exchange  does  not  propose  to 
materially  change  its  delisting 
procedures. 

lU.  Diacuasian 

The  Commission  finds  that  the 
proposed  rule  change  is  f:onsistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable.lo  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6."  The 
Commission  believes  that  the  proposal 
is  consistent  with  the  Section  6(b)(S] 
requirements  that  the  rules  of  on 
exchange  be  designed  to  perfect  the 
mechanism  of  a  &ee  and  open  market 
and  a  national  market  system  and  to 
protect  investors  and  the  public  interest; 
and  are  not  designed  to  permit  unfair 
discrimination  between  issuers. 

The  development  and  enforcement  of 
adequate  standards  governing  the  initial 
and  continued  listing  of  securities  on  an 
exchange  is  an  activity  of  critical 
importance  to  financial  markets  and  the 
investing  publia  Listing  standards  serve 
as  a  meens  for  a  self-regulatory 
organization  to  screen  issuers  and  to 
provide  listed  status  only  to  bona  fide 
companies  with  sufficient  float,  investor 
base  and  trading  interest  to  maintoin  fair 
and  orderly  markets.  Once  a  security 
has  been  approved  for  initial  listing, 
maintenance  criteria  allow  an  exchange 
to  monitor  the  status  and  trading 
characteristics  of  that  issue  to  ensure 
that  it  iMintinues  to  meet  the  exchange's 
standards  for  market  depth  and 
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liquidity.  For  the  raaiaiu  ist  forth 
below,  the  Commission  believes  that  the 
proposed  rule  change  will  provide  the 
Exchange  with  greater  nexibility  in 
determining  which  securities  warrant 
inclusion  on  the  Exchange,  without 
compromising  the  Iwnefits  that  the 
Exciiange'a  listing  standards  offer  to 
investors. 

The  Commission  notes  that  most  of 
the  Exciiange's  new  listing  standards  are 
substantially  similar  lo  the  rules  of 
existing  national  securities  exchanges 
and  the  Nasdaq  National  Market  and, 
therefore,  finds  that  these  standards  are 
equally  acceptable  for  the  Exchange.  To 
the  extent  that  the  Exchange's  proposed 
rules  do  differ  from  those  of  existing 
national  securities  exchanges  and  the 
Nasdaq  National  Marlcel,  the 
Commission  finds  them  also  to  be 
consistent  with  the  Act 

In  addition  to  the  quantitative 
standards,  the  other  qualitative 
requirements,  such  as  the  establishment 
of  audit  committees,  voting  rights, 
shareholder  approval,  and  disclosure 
policies,  ensure  that  companies  trading 
on  the  Exchange  will  adequately  protect 
the  interests  of  public  shareholders.  The 
Commission  also  notes  that  because 
extensive  Usting  and  maintenance 
standards  are  being  adopted,  only 
companies  suitable  for  exchange  listing 
are  eligible  for  trading  on  the  Exchange. 
Further,  as  noted  above,  for.  Tier  I 
securities  the  listing  and  maintenance 
criteria  ara  not  waivable.  This  will 
ensure  that  the  minimum  requirements 
necessary  to  ensure  adequate  depth  and 
liquidity  to  support  exchange  trading 
will  be  met." 

Moreover,  with  respect  to  the  CHX's 
proposal  to  list  other  sectmties,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act 
because  it  relates  only  to  those 
securities  that  are  similar  to  products 
currently  listed  for  trading  by  the 
Exchange.  If  a  new  product  raises  novel 
or  significant  regulatory  issues,  the 
Exchange  must  file  a  proposed  rule 
change  so  that  the  Cximmission  would 
have  an  opportunity  to  review  the 
regulatory  structure  for  the  product." 


''  Tha  Commiwlon  notm  that  for  Tiw  0 
securities,  tha  Exchaoga  may  reviao  tha 
raquiramenla  upward  undar  certain  ctnmmalanca*. 
bu(  only  iha  Gxeculiva  Committaa  of  Iha  Board  of 
Covaroor«  may  make  an  excspflon  lo  rh« 
requiremenls.  The  Cormnisaion  expecu  the 
Exchange  lo  Ireal  Iheso  standarda  generally  as 
minimum  requiromenLL  To  the  extern  Itie  CHX 
Exaculive  Commitlee  haa  aathorily  lo  permit  lower 
slandarda,  the  Conunisaion  believes  this  should 
only  be  permitted  in  Iha  rareat  of  circumstances  and 
only  when  Ihe  CHX  is  assuted  an  adequate  market 
in  the  security  can  csntinne  to  be  made  and 
cootinoed  listing  is  supported  in  Ihe  public  interest. 

'^Sa*  Anieiidfnenl  No.  3,  supra  note  3. 


With  leapect  to  CVRs,  the  CHX's 
proposed  standards  are  identical  to 
those  of  the  other  securities  exi^hanges. 
Moreover,  the  Exchange  has  represented 
that  it  will  distribute  a  circular  to  its 
membership  explaining  the  specific 
risks  associated  with  CVRs  and 
providing  guidance  regarding  member 
firm  compliance  responsibilities  when 
handling  transactions  in  such  securities. 
The  Commission  believes  that  this 
should  help  ensure  that  only  customers 
with  an  understanding  of  the  risks 
attendant  to  the  trading  of  CVRs  trade 
these  securities  on  their  broken' 
recommendatioiu. 

Finally,  the  Commission  believes  that 
inclusion  of  a  security  for  listing  on  an 
exchange  should  not  depend  solely  on 
meeting  quantitative  criteria,  but  should 
also  entail  an  element  of  judgment  given 
the  expectations  of  investors  and  the 
imprimatur  of  listing  on  a  particular 
mtuket.y  The  Commission  believes  that 
this  rule  provides  the  necessary 
flexibility  to  determine  whether  to  list 
an  issuer,  while  ensuring  that  certain 
minimum  standards  must  be  met.  Thus, 
the  Commission  believes  that  the  new 
listing  and  maintenance  standards  strike 
the  appropriate  balance  between 
protecting  investors  and  providing  a 
marketplace  for  issuers  satisfying  the 
disclosure  requirements  under  the 
federal  securities  laws.  The  new 
standards  will  provide  important 
guidance  to  the  Exchange  review 
process,  and  wflt  alert  issuers  seeking 
listing  on  the  Exchange,  as  well  as 
current  Exchange  issuers,  of  the 
Exchange's  specific  standards. 

Moreover,  the  Commission  finds  good 
cause  for  approving  Amendment  Nos.  1. 
2,  and  3  lo  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  dale 
of  publication  of  notice  of  filing  thereof. 
Hiese  amendments  made  clarifying 
changes  to  the  rule  proposal  and 
strengthened  the  listing  requirements 
under  the  proposal.  MortKjver,  the 
Commission  did  not  receive  any 
comments  on  the  original  proposal,^ 
which  was  noticed  for  the  full  statutory 
peritxl,  nor  did  it  receive  comments  on 
a  similar  PSE  proposal  thai  was  also 
noticed  for  the  full  statutory  period. >' 
Based  on  the  above,  the  Commission 


*»See.  e.g..  In  the  Matter  of  Silver  Shield  Stilling 
and  Milling  Company.  Securities  E-xchanga  Act 
Release  No.  S3I4  IMai.  IS.  ISeol  ("use  of  Ihe 
Eacilltiea  of  a  national  securities  exchange  is  a 
privilege  involving  importani  responsibilities  under 
the  Exchange  Act");  In  the  Matter  of  Consolidated 
Virginia  Mlrung  Co..  Securities  Exchange  Ad 
Ka)ea.i«  Nn.  6192  (Pab.  2fi.  1960)  (same). 

^o^ee  Securities  Exchange  Act  Release  No.  36531 
(Nov.  30.  199S),  60  PU  62918  (Dec.  7,  19951. 

"  See  Securities  Exchange  Act  Release  No.  34429 
duly  22,  1994).  S9  FR  38996  (Aug.  1. 1094) 
(approval  of  FSB's  Iwo-Uar  listing  structure). 


finds  that  there  is  good  cause,  consistent 
with  Section  e(bHS)  of  the  Act,  to 
accelerate  approval  of  Amendment  Nids. 
1,  2,  and  3. 

IV.  Soiicilalioa  of 
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Inlerested  persoiu  ate  invited  lo 
submit  written  data,  views,  and 
arguments  txinceming  Amendment  Nos. 
I,  2,  snd  3.  Persons  making  written 
submissions  should  file  six  t:opie$ 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  slalemenis 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communicatioiu  relating  to  the 
proposed  rule  change  battveen  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  Ihe 
public  in  accordance  with  the 
provisions  of  5  U,S,C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Rafarenoe 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Ihe  Exchange.  All  submissions 
should  refer  to  Pile  No,  SR-CHX-95-26 
and  should  be  submitted  by  August  22, 
1996. 

V.  Concluaioii 

For  the  reasons  slated  above,  the 
Conunission  believes  the  rule  change  is 
consistent  with  the  \iA  and,  therefore, 
has  determined  lo  approve  it.  The  rule 
change  provides  enhanced  listing 
standards  for  Exchange  listed  securities 
which  provide  greater  protection  for 
investors  and  the  public  interest. 

The  Commission  does  not  believe  that 
the  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

It  is  therefore  ordered,  pursuant  to 
Section  ig(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CHX-95-26), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Divieion~of 
Market  Regulation,  pursuant  to  ijelegated 
authority.  ^^ 

Msfguel  H.  McFariaad. 
Deputy  Secntary. 
IFR  Doc  96-19564  Piled  7-31-96;  B:4S  am] 


July  25.  1996. 

San-Regulotory  Organizations; 
Oovaminant  Sacuritle*  Clearing 
CoipofaHon;  Order  Granting  Approval 
of  a  Proposed  Rule  Change  Relating  to 
Interdaaler  Brokar  Netting  Members 
Participating  In  Repurchase 
Transactions  Sstttsmsnt  Services 

On  May  10, 1996.  the  Government 
Securities  Clearing  Corporation 
("CSCC")  filed  with  Ihe  Securities  and 
Exchange  Commission  ("Conunission") 
a  proposed  rule  change  (File  No.  SR- 
GSCC-96-04)  under  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act") '  to  allow  interdealer  broker 
("IDB")  netting  members  to  become 
eligible  for  GSCC's  netting  service  for 
repurchase  and  reverse  repurchase 
transactions  involving  government 
securities  as  the  underlying  instrument 
("repos").  On  May  13. 1996,  CSCC 
amended  the  filing,'  Notice  of  the 
proposal  was  published  in  the  Federal  • 
Register  on  May  28.  1996.'i  The 
Commission  received  six  comment 
letters  *  with  CSCC  responiling  to  one  of 
Ihe  comment  letters,^  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

CSCC  previously  introduced  a 
comparison  service  for  repo 
transactions"  and  a  netting  service  for 
the  non-same-day-settling  aspects  of 


»isu.S£.f7as(bX:). 
"l?  cm  2ll0.30-9(lXl2), 


•isU.S.C§78(bHi)(i98a). 

'  Letter  from  )aEhey  F.  Ingber,  General  Counael 
and  Secretary,  GSCC,  to  Christine  Sibille.  Division 
of  Market  Regulation  ("Division"),  Conunission 
(May  13.  1996). 

>  Securities  Excttange  Act  Ralaaae  No.  37230  (May 
20, 1996).  61  FR  26SS0. 

•  l.et1ers  from  Edwin  F.  Payne.  Chief  Executive 
OfOcer,  Liberty  Brokerage  Investment  Corp. 
T'libariy"),  lo  Jonatlian  G.  Kalz.  Secretary. 
Commission  (May  16. 1996);  David  C  Bushnell. 
Managing  Diivctor,  Salomon  Brothers,  tnc 
("Salomon"),  lo  looalhan  C.  Kau,  Secretary, 
Commlaaion  (May  16. 1996);  Roger ).  Cohen,  Cliief 
Operating  Officer.  Garvin  GuyButier  ("Garvin")  to 
lonattaan  G.  Katz,  Secretary.  Conunission  (May  17, 
1996);  William  S.  MoDoy,  Managing  Director, 
Morgan  Stanley  a  Co-  ("Morgan  Stanley"),  to 
fomthao  G.  Katz,  Socrelary.  Commission  (May  20, 
1996);  Raymond  McLaughlin.  Managing  Director, 
Patriot  Securities,  Inc  ("Patriot"),  to  )onathan  G. 
Katz.  Secretary.  Commission  (May  17, 1996):  and 
Stephon  K.  Lynner.  Presidem.  Delta  C3aaring  Corp. 
("Delta"),  lo  lorutban  G.  Katz.  Sacretary, 
Commlaaion  (June  18,  1996). 

3  Latter  from  )eS[ey  F.  Ingbar,  General  Cotmaal 
and  Secrolary,  C^SCC,  to  lerry  W.  Carpenter, 
Aaaistant  Director,  Division,  Commission  Qune  25, 
1996). 

sSacurltiM  Rxrhat^  Act  Release  No.  35557 
(March  31, 1995),  10  FR  17596  (File  t4a,  SR-GSCC- 
94-10)  (Onlar  approving  pnpoaed  tula  change 
relating  lo  implemeoting  a  compariaoo  aervks  for 
K)>oa). 


□ext-day  and  term  repos.'  j\s  initially 
implemented,  IDB  netting  members 
were  not  eligible  for  participation  in  the 
repo  netting  service.*  This  proposal 
allows  IDB  netting  members  to 
participate  in  GSCC's  repo  netting 
service. 

Pursuant  to  this  rule  change,  IDB 
netting  members  and  their  non-IDB 
netting  member  customers  (i.e.,  dealers) 
will  submit  data  on  brokered  repos  to 
CSCC  in  Ihe  same  maimer  as  they  do  for 
cash  transactions.  CSCC  will  compare, 
net.  and  settle  repo  start  legs  whidi  are 
submitted  prior  to  the  start  date  (i.e., 
non-same-day-settling  start  legs)  and  all 
repo  close  legs  for  next-day  and  term 
repos  pursuant  to  CSCX's  existing 
procedtures  for  the  netting  and  settling 
of  repos.  CSCC  Rule  18,  Special 
Provisions  for  Repo  Transactions,  will 
also  apply  to  brokered  repos." 

Because  GSCC  currently  does  not 
clear  same-day-settling  start  legs,  the 
parties  lo  brokered  repos  will  assume 
the  responsibility  for  the  intraday 
settlement  of  such  start  legs  outside  of 
GSCC.  As  a  result,  IDBs  will  be 
asstmiing  principal  liabiUty  for  these 
transactions.  Through  its  novation. 
GSCC  vnll  be  the  legal  counterparty  for 
all  eligible  netted  close  legs  and  start 
legs  submitted  prior  to  the  settlement 
date  and  will  guarantee  settlement  as  of 
the  delivery  to  participants  of  netting 
output  information  on  the  day  following 
the  trade  date  ("T+1"),  Therefore,  an 
IDB's  exposure  is  limited  to  its  prinispal 
liability  in  the  event  that  GSCC  ceases 
lo  ai:t  for  its  customer  pursuant  to  GSCC 
Rule  19  or  20  during  the  period  between 
the  exet:ution  of  the  trade  and  the 
effectiveness  of  GSCC's  guarantee.  If  a 
dealer  fails  in  its  settlement  obligations 


to  the  IDB  but  is  still  a  GSCC  member. 
GSCC  will  accept  the  repo  transaction 
and  treat  the  start  leg  as  a  forward 
settling  start  leg  to  tw  settled  through 
GSCC. 

Only  IDBs  that  have  and  agree  to 
maintain  a  level  of  excess  net  capital  or 
excess  liquid  capital,  as  applicable,  of  at 
least  SIO  million  are  eligible  to  submit 
data  on  repo  transactions  to  GSCC.^° 
Furthermore.  IDBs  may  only  submit  to 
GSCC  repo  transactions  that  have  bean 
executed  between  two  dealers  that  have 
been  designated  as  eligible  to  participate 
in  CiSCC's  repo  netting  services. ^^  As  a 
result,  the  IDB's  position  will  always  net 
out  at  GSCC. 

IDBs  are  subject  lo  Ihe  following 
operational  rtKiuirements:  (1)  Upon 
being  informed  by  either  GSCC  or 
another  netting  member  of  an  error  in  or 
problem  with  the  data  on  an  eUgible 
repo  transaction  that  it  has  submitted  lo 
GSCC,  an  IDB  netting  member  must  act 
promptly  and  in  good  faith  to  correct 
the  error:  (2)  each  IDB  repo  netting 
member  will  be  assigned  a  second  GSCC 
participant  number,  and  all  repos  must 
be  processed  using  that  number;^''  and 
(3)  each  IDB  repo  netting  member  will 
be  required  lo  establish  a  separate 
account  with  a  separate  Fedwire  address 
at  a  clearing  bank  that  will  be  used 
exclusively  for  the  intraday  settlement 
outside  of  GSCC  of  same-day-settling 
start  legs,  (f.e„  the  dealer  member  on  the 
repo  side  of  the  start  leg  will  deliver 
securities  to  this  separate  Fedwire 
account,  and  the  IDB  will  redeliver  the 
sectuities  to  the  contraparty  from  this 
account.)  Each  IDB  repo  netting  member 
must  authorize  its  clearing  l>ank  lo 
alltnv  GSCC  to  review  this  clearing 
account.  CSCC  will  review  this  account 
to  fiicilitate  the  correction  of  errors  and 


'Securities  Exchar^e  Act  Ralaaae  No.  36491 
(November  17.  1995).  BO  FR  61577  (File  No.  SR- 
GStX-9S-02|  (order  approving  a  proposed  rule 
change  relating  to  netting  sarvicas  for  the  non^same- 
day.sel1ling  aspects  of  luniKlayand  term  repos). 

sGSCCs  long-range  plans  for  its  npo  services 
entail  Ihe  full  and  complete  aulotoation  of  all 
aspects  of  start  and  close  lag  pnx»ssing,  including 
tile  Intraday  lenlemenl  of  repo  suri  legs.  IDB 
netting  members  were  not  made  eligible  fbrCSCCs 
repo  netting  services  because  bnikering  in  the  repo 
market  generally  was  done  on  s  give-up  basis  (t.e.. 
the  brolisrs  give  up  the  names  of  each  counterparty 
to  the  other  and  drop  out  of  the  transaction).  GSCC 
initia]ly  intended  to  address  IDB  pariicipation  in 
the  repo  nettiog  lyslem  when  impiemeoling  a 
netting  snd  settlement  service  for  same-day-tettling 
atari  legs.  Because  GSCC  will  not  be  able  to 
implement  such  s  service  until  tha  last  quarter  of 
this  year  ol  Ihe  eerliesi,  GSCC  filed  this  proposed 
rule  change  in  order  lo  axpodite  the  entry  of  IDB 
netting  members  in  lbs  repo  netting  system. 

"Rule  ID  esubliabes  eligibility  requests  for 
participation  in  the  repo  netting  process,  astablishea 
the  timing  for  novation  of  repo  transactions,  and 
seta  forth  netting  members'  oliligationa  lo  submit 
repo  transactions  to  GSCC  another  registered 
clearing  agency,  or  a  clearing  agency  dial  has  been 
exempted  from  lagiatxatlon  as  a  clearing  afsncy. 


lofhe  Commiaaion  recvntly  approved  File  No. 
SR-GSCC-9e-02.  which  requires  all  IDBa. 
regardless  of  whetiier  they  participate  in  the  repo 
netting  service,  to  have  and  lo  maintain  a  minimum 
level  of  excess  liquid/net  capital  of  at  least  $10 
million.  Securities  Exchange  Act  Release  No.  37M3 
(June  20.  1996).  61  FR  33564  (order  approving  a 
proposed  rule  change  modifying  the  minimiim 
financial  criteria  for  Category  1  IDB  nettiog 
membetship). 

*' The  definitions  for  Category  1  snd  OlagoqrZ 
IDBb  have  been  amended  lo  account  for  repo 
tianaactions  with  noo-GSCC  members  which  will 
not  be  submitted  lo  GSCC  Specifically.  Category  1 
IDBa  are  not  limited  to  acting  exclusively  as  braAnrs 
cm  behalf  of  GStX  netting  members  and/or 
grand&thared  nonmemben  with  respect  lo  repo 
transactions.  Similarly.  Category  2  IDBs  are  not 
limitad  to  acting  exclusively  as  brokatrs  or 
conducting  at  least  ninety  perceru  of  their  business 
with  CSCC  netting  members  and/or  grandfatilared 
nonmembers  with  respect  lo  repo  bnnsectioos.  IDB 
netting  members  will  not  need  to  report  data  on 
repos  pursuant  to  Section  3  of  Rule  IS.  and  ttta 
continuance  standards  of  Rule  3,  Section  5  (g)  and 
.(i)  will  not  taks  into  account  repo  nansactions. 

**The  second  eccount  wit]  make  it  easier  far 
GSOC  to  mocitor  an  IDB's  ivpo  activity. 
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prnhtmBg.  For  •xampW,  if  ■  a— d«y- 
aMtUng  start  lag  hib  to  ■Bith.  C90C 
will  ba  awara  that  Iha  <Mi««r  and 
racaiva  oMigaliaM  miut  ba  cafriad  into 
CSCC  iw  aattlamaat.  CSCC  will  not 
ham  or  will  not  aaauma  any 
raaponaibility  lor  Dm  aelltamant  of  a 
MM-day-aatlling  aUrt  lag  othar  tiian 
aanM-day-asnling  legs  that  an  oonvarted 
into  forward  aaltling  start  legs. 


Tlie  Commisaion  racsivod  flra  lettsrs 
ftoaa  conmwnlere  in  bvor  of  GSCC's 
piopoaad  rale  chaise."  Tka  time  IDB 
cnmmnnt&n  believe  that  being  excluded 
hoa  the  repo  natting  prooaaa  puts  them 
at  a  diaadvantaga  as  niackat 
participants.'^  Three  comnienters 
baliava  thai  the  proposal  will  incraasa 
liquidity  ia  the  rape  maifcat."  Tluae 
coauMntan  believe  that  allowiiig  BQBs 
to  participate  in  repo  netting  will  bring 
enhanced  risk  protection  and  s  more 
efficient  settlement  process  to  a  broader 
scope  of  rapo  transactioDS.'* 

(>w  commenlor  opposed  the 
propoaed  rule  change.'^  This 
commenter  believes  that  allowing  IDBs 
to  assume  the  role  of  principal  in  rapo 
traaaactions  introduces  aa  element  of 
credit  and  performance  risk  to  the  repo 
marketplace.  The  commenter  is 
concerned  that  IDBs,  which  are 
traditionally  agents,  do  not  have  the 
requisite  experience  to  act  as  repo 
counterparties.  The  commenter  aleo  is 
concerned  that  IDBs  could  have 
exposure  over  several  days  resulting 
(run  a  dealer's  fisilurv  to  meet  its 
settlement  obligations. 

GSCC  responded  to  this  conunenter 
stating  that  there  will  be  no  slgniBcant 
risks  with  the  participation  of  IDBa  in 
repo  netting  because  GSCC  will  accept 
only  data  on  repo  transactions  that  have 
been  executed  between  dealer  netting 
menibers  eligible  to  participate  in 
GSCC's  repo  netting  service.  ■■  Thus, 
absent  error.  GSCC  believes  that  IDBs 
should  net  out  in  every  cose. 
Fuitbermoia,  GSCC  noted  that  in 
addition  to  certain  Rnancial 
requirements,  CSCC  will  impoaa 
significant  operational  requlremsnts  on 
participating  IDBs  to  ensure  thai  if  data 
submission  errors  do  occur,  thay  will  be 


"Sapn  aau  3. 0<  the  Hw  nwH—nWn  In  Unt  . 
of  IIm  prcppoMl,  thrw  an  IDB>  (LAMy,  Gtrrfai,  irid 
Patriot)  and  rwo  ara  brafcar-iUaloii  l.Salomnn  and 
MoqiBtt  Stanlay). 

■'Thaaa  commentvTS  *uta  Ibal  aiislbilily  will 
allow  lh«m  lo  shift  to  blind  brokaring  of  rapot.  u 
oppoaad  tc  brokering  on  a  giv«-up  tHAis,  whicl)  ibay 
ballova  15  a  preferabia  forai  of  Indian 

*^S«Jonion.GAf>in,  and  Morgan. 

** Salomon.  Morgan,  and  LitMrty. 

< '  tJaba  Clearing  Corp..  sh^td  nola  3. 

"•Supni  note  5. 


corractad  promptly. "  GSCC  also  stated 
that  there  is  no  possibility  of  muhiday 
expoaure  by  a  participating  dealer 
memlier  to  an  IDB  because  if  a  daaiar  - 
counterparty  on  the  short  side  fails  m 
trade  dale  to  deliver  securities  lo  its  KM 
couiMafparty  in  sattlement  of  ttia  atart 
lag  but  la  stiM  a  GSCC  nembar.  the  start 
leg  will  be  traled  as  a  forward  settling 
start  lag  that  will  ba  guaranteed  and 
settled  by  G90C. 

ni.DMcaaitai 

The  Commission  finds  that  the 
proposed  rule  change  is  conaiMant  with 
the  raqikiraoMnts  of  the  Act  and  tha 
roles  amd  ragulaliaDS  Ibarsundar  and 
particularly  with  the  requirements  of 
Section  17A(bX3)(F).M  Section 
17A(bM3KF)  requires  that  the  rulaa  of  a 
clearing  agancy  be  desiffied  la  piuroute 
the  prompt  sad  aocurale  dearasica  and 
settismant  of  sacuritiaa  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  tvhich  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  reaponsible.  The 
Commission  balMves  GStX's  rule 
change  meets  these  goals  becauae*the 
introduction  of  IDBs  to  the  repo  netting 
system  continues  tha  procasa  whereby 
GSCC  provides  the  baaaGU  of 
centralized  automated  settlement  to  a 
broader  segment  of  government 
securities  transactions. 

The  otae  adverse  commenter 
expiasaed  concern  over  tile  credit  and 
performance  risks  of  IDBs  as 
counterparties  in  repo  transactions.  The 
Cotrunission  believes  that  C^SCC  has  in 
place  risk  managenienl  procedures  that 
adequately  address  these  concerns.  For 
example,  GSCC  imposes  minimum 
excess  net  capital  or  minimum  excess 
liquid  capital  requirements  on  IDBs,  as 
applicable,  for  eligibility  in  submitting 
data  on  repo  transactions  to  GSCC  for 
netting.  By  only  accepting  data  on  repo 
transactions  that  have  been  0xe<:uted 
between  two  dealers  that  have  been 
designated  as  eligible  to  participate  in 
GSCC's  repo  netting  services,  GSCC 
reduces  the  risks  associated  with  IDBs 
by  assuring  that  the  IDBs'  positions  at 
GSCC  will  generally  net  ouL 
Furthermore,  unless  GSCC  ceaaes  to  act 
for  a  dealer  participant  prior  to  the 


'*  Aa  indkatod  above,  thoaa  ofMratiooal 
raqairamanu  indudo  the  requirement  that  an  QJB 
act  promptly  and  in  good  faith  lo  coma  any  error 
In  or  problem  with  the  data  on  an  eligible  lepo 
traoaectiou  that  it  baa  aubmitted  to  GSCC;  tbe 
aaaignmenl  of  a  letnod  CSCC  participant  number 
for  proceaaing  of  all  repoa;  and  tha  requirenwnt  ttiat 
each  IDB  repo  netting  memtwr  establish  a  aeperale 
accounf  with  a  separate  Fedwire  addrees  at  a 
clearing  bank  to  be  uaed  exclusively  for  the  intraday 
aettlament  ouUide  of  GSOC  of  sameHiay.eetlllng 
■lanlaii. 

>°  15  uac  S7ai)-i(b)(3)on  (laasl. 


efbctivenesa  of  CSOC's  guarantee  of  the 
doaa  leg  on  T+1,  IDBs'  liability  is 
limited  lo  one  day's  exposure. 

The  Commission  believes  that  GSCC's 
operational  requiraaaants  will  minimize 
potential  risks  of  allowing  iOBs  to 
participate  in  the  repo  netting  service. 
The  Commission  also  believes  tiwt  the 
benents  of  the  proposed  rule  change, 
including  more  efficient  settlement, 
outweigh  any  poaaiMa  risks  of  allowing 
IDBs  to  participate  in  the  rapo  natting 
system  and  proanoto  tha  prompt  and 
accurate  clearihce  atul  settlemant  of 
aecuritiee  traaaactiona.  Furthamwn,  the 
risk  management  and  operational 
procedures  imposed  by  GSOC  on  SOB 
netting  members  participating  in  the 
repo  netting  service  should  help  to 
assure  the  safeguarding  of  securities  and 
funds  in  the  custody  or  coalrol  of  GSOC 
or  for  which  it  is  responaibia. 

IV.Ciailasiaa 

The  Onnmission  fiitds  tliat  GSCC's 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  particularly 
with  Section  17A  and  the  rules  and 
reaulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bXZ)  of  the  Act.  that  the 
propoaed  rule  change  (File  No.  SR- 
C;SCC-W-04)  be  and  hereby  is 
approved. 

For  the  Canunlaaian  by  the  Dtviaion  of 
It4wiet  Ragulalioo.  purauaal  to  ilulags""' 
authority.^' 

IH.  I 
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PACCOrdMS 


July  2S.  IMS. 

Pursuant  to  Section  19(bUl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78»<bKl),  notice  is 
hereby  given  'ihat  on  July  1, 1996,  the 
Philadelphia  Stock  Exchange,  bic 
("Phbt"  or  "Exchange")  filed  vtrith  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  and  on  )uly  23, 1996,  submitted 
Amendment  No.  1  to  the  proposed  rule 
change,'  as  described  in  Items  I,  II,  and 


>•  17CTK  2aa.3»-3(aXi2)  (lass). 

<  Sea  laner  fnm  Gerald  D.  O°C0iinall.  Smior  Vloa 
Preei^nt,  Phbt,  to  feamliv  Choi,  Attoraay,  Divlaioa 
of  Market  Ragulalion,  SBC.  dated  |aly  19. 1096 
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ni  below,  which  Items  have  been 
prepared  by  the  self-i^gulalory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tirrms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  lo  Rule19b-4  of 
the  Act,  proposes  to  adopt  paragraph  (c) 
to  Supplementary  Material  .07  of  Rule 
229,  Philadelphia  Stock  Exchange 
Automatic  Communication  and 
Execution  ("PACE")  System.  The 
purpose  of  the  new  provision  is  to 
automatically  provide  double-up  and 
double-down  price  improvement  of  the 
minimum  variation."  usually  '/i  point, 
to  PACE  morkel  orders  in  New  York 
Stock  Exchange  and  American  Stock 
Exchange  listed  securilii3s.  PACE  is  the 
Exchange's  automatic  order  routing  and 
execution  system  for  securities  on  the 
equity  trading  floor. 

Specifically,  in  any  instance  where 
the  bid/ask  of  the  PACE  quote  is  wider 
than  the  minimum  variation,  eligible 
market  orders  received  through  PACE 
shall  be  provided  with  double-up/ 
double-down  price  improvement.  For 
purposes  of  this  provision,  double-up/ 
doiible-down  price  improvement  would 
be  required  whenever  a  double-up  or 
double-down  situation  occurs  with 
respect  to  the  execution  price  of  a  PACE 
order.  More  specifically,  a  double-up/ 
double-down  situation  occurs  whenever 
an  order  is  guararueed  an  execution  at 
the  PACE  quote  resulting  in  a  trade  that 
creates:  (i)  a  plus  or  minus  tick  that  is 
two  minimum  variation  ticks  [up  or 
down)  from  the  last  regular  way  sale  on 
the  primary  market;  or  (ii)  a  tick  that  is 
at  least  two  (up  or  down)  minimum 
variation  ticks  from  the  regular  way  sale 
previous  to  the  last  regular  way  sale  in 
the  security  on  the  primary  market. 

Orders  eligible  for  such  price 
improvement  must  be  of  a  size  equal  to 
or  less  than  the  established  maximtun 
order  size,  determined  as  a  fixed 
number  of  shares  for  all  specialist  units 
by  the  Floor  Procedure  Committee 
("Committee").  A  specialist  may 
determine  to  provide  double-up/double- 
down  price  improvement  lo  eligible 


("Amendment  No.  \"\.  Amendment  No  1  clarifies 
the  examples  of  the  double-up/double-down  price 
improvement  proposal  and  certain  elements  of  the 
propoaal.  Moreover,  Amendment  No.  I  provides  the 
tiistory  of  the  SOaecood  order  exposure  window 
proposal.  These  descriptions  and  changes  are 
incorporated  into  items  1,  D,  and  HI  below. 

'  Pursuant  to  Rule  125,  bids  and  offers  are 
genorsUy  made  at  a  variation  of  'A  of  one  dollar 
(Sl.OO)  in  stocks.  With  respect  to  American  SUick 
Exchange  listed  stocks  trading  under  S10,  the 
minimum  variation  is  Via. 


orders  larger  than  the  size  established 
by  the  Committee,  which  is  thus  a 
"minimum"  size. 

Price  improvement  will  he 
automatically  a(x:orded  by  the  PACE 
system  to  qualiiied  orders,  which  will 
be  auloniatically  executed  at  the 
improved  pri(».  However,  in  the  event 
that  this  automatic  execution  feature  of 
PACE  is  not  functioning  and  unable  to 
provide  an  automatic  ex(K.ution,  it  shall 
be  the  responsibility  of  the  specialist  to 
ensure  price  improvemenl  treatment  to 
eligible  PACE  orders  on  a  manual  basis 
in  accordance  with  the  proposed 
provisions.  In  extraordinary 
circumstances,  the  Committee  Chairman 
or  his  designee  may  grant  an  exemption 
from  the  requirement  of  double-up/ 
double-down  price  improvement.' 

In  addition,  the  Exchange  proposes  to 
amend  Supplementary  Material  .05  by 
titling  the  provision  "Public  Order 
Exposure  System"  or  "POES,"  as  it  is 
known  at  the  Exchange,  as  well  as  to 
reflect  a  30  second  time  period,  in  lieu 
of  15  seconds.' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Exchange  and  the 
Conmiission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
end  dis<:ussed  any  comments  it  ret^eived 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specifled  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  Specifically,  the  Exchange  anticipates  that 
extraordinary  cinmmstances  wmnanting  such  scUon 
will  arise  when  fast  market  conditions  occur  where 
stock  prices  are  not  raadlly  discemable  over 
interrogation  devices  as  twoll  as  where  system 
malfunctions  occur.  See  Aroendxnent  No  1.  svfSv 
note  1. 

*  According  to  the  Exdiange,  the  FOBS  window 
was  extended  from  15  to  30  seconds  in  Decembar 
t995  with  the  authorization  of  the  (Committee.  Due 
to  an  oversight,  the  iLxchange  did  not  file  this 
change  as  a  proposed  rule  change  with  the 
Ciommission  for  approval  prior  lo  its 
implementation.  After  discovering  this  error  in  the 
course  of  drafting  PACE  Rule  changes  with  nspect 
to  doubieHip/doubIe.down  price  improvement,  the 
Exchange  Filed  this  change  with  the  Cammission. 
The  Exchaiige  also  re|>resonls  that  to  date  it  has  not 
distributed  marketing  materials  reflecting  an  order 
exposure  window  of  30  seconds.  See  Amcndrrtent 
Na  1.  tupea  note  1.  The  Commission  notes  that 
while  the  Phlx  is  currently  using  the  3f>-second 
order  exposure  window,  the  change  from  tha  15- 
second  to  30-second  window  is  not  ofTtcially 
efbcttve  imtfl  the  Conunlsslon  approves  ttiis 
proposed  rule  chen^. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Generally,  Rule  229  governs  the  PACE 
system  and  defines  its  objectives  imd 
parameters.  PACE  accepts  orders  for 
automatic  or  manual  execution  in 
accordance  with  the  provisions  of  the 
Rule.  Agency  orders  received  through 
PACE  are  subject  to  t:ertain  minimum 
execution  parameters,  with  non-agency 
orders  subject  to  the  provisions  of 
Supplementary  Material  .02.  The  PACE 
Rule  establishes  execution  parameters 
for  orders  depending  on  type  (market  or 
limit)  and  size.  The  execution  of  limit 
orders  is  governed  by  Supplementary 
Material  .09  and  .10.  With  respect  to 
market  orders.  Supplementary  Material 
.05,  .06.  .07  and  .08  apply. 

Currently,  roiud-lot  market  orders  up 
to  500  shares  and  partial  roimd-lot 
("PRL"  which  combines  a  round-lot 
with  an  odd-lot)  market  orders  up  to  599 
shares  ate  stopped  at  the  PACE  Quote " 
at  the  time  of  entry  into  PACE  for  30 
seconds  to  provide  the  Phlx  specialist 
with  the  opportunity  to  effect  prit:e 
improvements  when  the  spread  between 
the  PACE  quote  exi^eeds  '/a  point."  This 
"30  second  order  exposure  window," 
which  is  also  known  as  the  Public  Order 
Exposure  System  ("POES").  ensures  that 
stopped  orders  are  automatically 
executed  at  the  stopped  price  after  30 
seconds.  At  this  time,  the  Exchange 
proposes  to  codify  the  30  second  time 
period  into  Supplementary  Material  .05, 
which  currently  reflects  the  prior  IS 
second  window.  The  Exchange  believes 
that  extending  tbe  window  to  30 
seconds  enables  the  specialist  to  better 
gauge  the  market  and  thus,  improves  the 
likelihood  of  price  improvement.  The 
Exchange  has  learned,  in  its  one  year  of 
experience  with  this  order  exposure 
window,  that  additional  time  for  a 
meaningful  opporttmity  for  price 
improvement  to  be  afforded  to  such 
orders  is  needed.  The  30  second 
window  enables  the  specialist  to  lietter 
ltx:ale  between-the-market  interest  and 
probe  other  market  centers.  Of  course,  a 
large  percentage  of  orders  that  are 
currently  POES-eligible  will  also  be 
eligible  for  the  proposed  automatic 
double-upydouble-down  price 
improvement.  In  such  case,  as  explained 


*The  PACE  Quote  coiisisu  of  the  best  bid/ofler 
among  the  American,  Boston.  Cincinnati.  Chicago. 
New  York.  Pacific  and  Philadelphia  Stock 
Exchanges  as  well  as  the  Intemiarket  Trading 
System/Cximputer  Assisted  Execution  System 
("rrS/CAES"|.  See  Rule  229. 

•  Securities  Exchange  Act  Release  No.  35203  Uan. 
26,  19S5I,  so  FR  6333  (SR-Phbl-94-U|. 
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below,  the  order  will  not  be  stopped  by 
POES,  but  will  instead  be  immediately 
executed  at  the  improved  price. 

In  addition.  Supplementary  Material 
.07  itates  that  a  member  oi^anization 
may  choose  to  have  such  an  order 
executed  manually  at  or  within  the  New 
York  high-low  range  of  the  day. 
Pursuant  to  paragraph  (b),  orders  greater 
than  the  sizes  stated  in  Supplementary 
Material  .05  as  execution  parameters  for 
market  orders  (round-lots  of  600-1.000 
shares  and  PRLs  of  601-1099  shares,  or 
such  greater  size  that  the  specialiat 
agrees  to  accept)  are  not  subject  to  the 
execution  parameters  of  the  Rule.' 

Currently,  the  PACE  market  orders, 
subject  to  the  execution  standards 
explained  above,  are  executable  at  the 
PACE  Quote,  meaning  the  best  bidyoffer 
at  the  time  the  order  is  received  by 
PACE.  In  certain  situations,  these  orders 
can  be  "stopped"  at  that  price  by  the 
speciahst,  meaning  that  the  order  is 
guaranteed  to  receive  at  least  that  price. 
As  explained  above,  the  30  second  order 
exposure  window  provides  an  example 
of  stopping  stock  in  order  to  seek  price 
improvement.  The  purpose  of  stopping 
an  order  is  to  seek  a  better  price  for  the 
order,  by  probing  the  market  further  or 
facihtating  the  order  in  its  proprietary 
account  at  that  better  price. 

At  this  time,  the  Exchange  proposes  to 
adopt  a  double-up/down  price 
improvement  provision  for  PACE 
market  orders  up  to  a  size  determined 
by  the  Committee.  The  Exchange 
e^mects  to  provide  the  Commission  with 
a  nxed  size  shortly."  Thereafter,  the 
Committee  will  review  this  threshold  as 
needed,  but  no  less  than  on  a  semi- 
annual basis.  The  purpose  of  the 
proposed  provision  is  to  provide 
automatic  price  improvement  to  eligible 
orders.  As  part  of  a  continued  effort  to 
improve  its  execution  parameters  and 
promote  the  principle  of  best  execution, 
the  Exchange  is  proposing  to  adopt  an 
automatic  price  improvement  "provision 
to  apply  in  double-up  and  double-down 
■iluations. 

Under  the  proposal,  "double-up/ 
double-down"  is  defined  as  an 
execution  resulting  in  a  trade  that 
creates:  (i)  a  plus  or  minus  tick  that  is 
two  minimum  variation  ticks  (up  or 
down)  from  the  last  regular  way  sale  on 
the  primary  market;  or  (ii)  a  tick  that  is 
at  least  two  (up  or  down)  minimum 
variation  ticks  from  the  regular  way  sale 
previous  to  the  last  tegular  way  sale  in 
the  security  on  the  piimaiy  maikeL  For 


',  tbaodd-lMportioQof  PRLsofeoi  or 
man  tfaan*  ahai]  b«  exscutKl  it  the  Mnw  pricv  m 
ttw  nnmd-lot  poctioo,  or  tha  Iak  micli  portioa 
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example,  where  the  PACE  quote  is 
22V^-^,  if  the  last  sale  was  a  down  ti<i 
at  ^  a  double-up/double-down 
situation  would  not  occur  for  a  market 
order  to  buy  because  buying  at  V4  is  a 
single  up  of  V:  but  would  for  a  sell 
order  because  selling  at  '/^  is  a  down 
tick  from  %,  creating  a  double  down 
tick.  Where  the  market  is  22 >/«->/■,  with 
the  last  sale  at  ^/i,  the  provision  would 
apply  to  a  market  order  to  buy  or  sell 
because  buying  at  V<  creates  a  two- 
variation  up  tick  (two  '/•  ticks  from  V^) 
and  selling  at  V4  creates  a  two-variation 
down  tick.  If,  with  the  market  at  22%- 
%.  the  last  sale  was  at  V«  and  the 
previous  sale  to  that  was  at  '/i,  the 
provision  would  apply  to  a  sell  order 
because  selling  at  Va  creates  a  two- 
variation  down  tick  (more  than  two  Vk 
ticks  from  V4,  but  not  a  buy  order 
because  '/» is  not  more  than  %  from  the 
last  sale  of-V4  and  is  not  the  second 
consecutive  up  or  down  tick  from  the 
previous  sale.  If,  again  with  the  market 
at  22'/h-%,  the  last  sale  was  at  Vs  and 
the  previous  sale  to  that  was  at  */e,  the 
provision  would  apply  to  a  market  order 
to  sell  because  selling  at  %  creates  a 
two-variation  down  tick  (from  %),  but 
not  a  buy  order  because  buying  at  V>  is 
simply  a  trade  at  the  last  price. 

To  explain  the  interaction  between 
the  30  second  order  exposure  window 
and  the  proposal  at  hand,  assuming  the 
market  is  15*/^-V4  and  the  sale  is  ISVt, 
an  order  to  buy  500  would  be  subject  to 
double-up/double-down  price 
improvement  because  buying  at  V* 
Seates  a  two  variation  up  tick  ftom  ^/t 
sale.  The  order  would  be  automatically 
executed  under  the  proposal  at  15'^  (if 
Va  is  the  minimum  variatioo  in  that 
security)  and  no  30  second  window 
would  occpr.  If,  on  the  other  hand^the 
order  was  to  sell  500  shares,  double-up/ 
double-down  would  not  apply  because 
selling  at  Vi  does  not  create  an  up  or 
down  tick;  this  order  would  be  POES- 
eligible  such  that  the  30  second  window 
would  apply. 

The  Exchange  is  proposing  to  extend 
its  price  improvement  initiative  to 
double-up  and  double-down  situations 
because  these  are  particularly  suitable 
for  price  improvement.  Specifically, 
when  the  current  market  is  two  ticxs 
away  from  the  last  sale  price,  with  this 
trend  continuing,  as  evidenced  by 
consecutive  up  or  down  ticks,  it  is 
consisleot  with  tha  role  of  the  specialist 
to  enter  Into  stabilizing  transactions  on 
behalf  of  public  customers.  Instead  of 
afibrding  an  automatic  execution  at  the 
PACE  quote,  the  proposal  improves  on 
that  price.  Thus,  automatically  executed 
orders  continue  to  receive  the  important 
benefits  of  speedy  execution  and 
reporting,  while  also  receiving  price 


improvement.  Heretofore,  price 
improvement  was  synonymous  with 
delay.  Now,  price  improvement  would 
be  automatic  for  eligible  orders.  The 
Excdiange  notes  that  the  proposal 
enables  specialists  to  extend  this 
innovative  price  improvement 
procedure  to  larger  orders,  and  that  the 
Committee  may  change  the  minimum 
size  as  competitive  conditions  warranL 
In  summary,  the  Exidiange  beUeves  that 
this  automatic  price  improvement 
feature  adds  an  expedient  benefit  to 
PACE. 

2.  SUtutory  Basis 

As  explaimd  above,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6  of  the  Act 
in  general,  and  in  particular,  with 
Section  6(b)(5),  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  pubUc  interest  by  providing 
automatic  price  improvement  to  eligible 
orders  and  extending  the  order  exposure 
window  to  30  seconds. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  diange  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicitad  or  received. 

m.  Date  of  EfliKtinneM  of  the 
Prapoeed  Rule  Change  and  Timing  for 
Commissioa  Actkm 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  ay  designate  up  to  SO  days 
of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  Older  apprtrve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
wfaehter  the  proposed  rule  change 
should  be  disapproved. 

IV.  SaUdiotlon  ofCwMnamti 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
ihould  file  six  copies  thoeof  with  the 
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Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  EX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  tu  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  SS2,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20S49.  Copyies  of  such 
filing  will  also  he  avnilable  for 
inspection  and  copying  at  the  principal 
oHice  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PhU-96-25 
and  should  be  submitted  by  August  2Z, 
1996. 

For  the  (Commission,  by  the  Division  of 
Market  RagulatloD,  pursuant  to  delegated 
authority. 

Margarat  H  McFailMd. 
Deputy  Secretary. 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATiyE 

Mantlflcation  of  Kom  as  a  Priority 
Foreign  Country  hi 
TatocommunlcaUofia  Trad* 

AQBtCY:  Office  of  the  United  Slates 

Trade  Representative. 

ACTION:  Notice  of  identification. 

SUMMARY:  The  Acting  United  States 
Trade  Representative  (USTR)  hereby 
identifies  Korea  as  a  priority  foreign 
country  under  section  1374  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (the  Act).  Upon  such 
designation,  the  USTR  is  required  to 
negotiate  with  the  Government  of  Korea 
for  the  purpose  of  entering  into  a 
bilateral  trade  agreement  which 
addresses  specific  negotiating  objectives 
set  by  the  USTR.  If  negotiations  are 
unsuccessful,  the  USTR  is  required  to 
lake  appropriate  action  to  achieve  U.S. 
negotiating  objectives. 
DATES:  The  identification  of  Korea  as  a 
priority  foreign  country  was  made  on 
July  26,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Murphy  (202-395-6813),  Office  of 
Asia  and  Pacific  Affairs,  or  Laura  B. 
Sherman  (ZQ2-39.5-31S0),  Office  of  the 
General  Counsel,  Office  of  the  U.S. 


Trade  Rapreaentative,  600  17lh  Street, 
NW.,  Washington,  D,C  20508. 
auFfUMB«rAirr  mfonmation:  Section 
1374  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (19  U.S.C 
3103)  provides  that  the  USTR  may 
identify  countries  that  maintain  barriers 
that  deny  U.S.  telecommunications 
products  and  services  mutually 
advantageous  market  opportunities,  in 
making  identifications,  the  U.S.  Trade 
Representative  must  take  into  account 
factors  such  as:  (a)  the  nature  and 
significance  of  the  acts,  policies  and 
practices  that  deny  mutually 
advantageous  market  opportunities  to 
telecommunications  products  and 
services  of  United  States  firms;  (b)  the 
economic  benefits  (actual  and  potential) 
accruing  to  foreign  firms  from  open 
access  to  the  United  States  market:  (c) 
the  potential  size  of  the  foreign  market 
for  telecommunications  products  and 
services  of  United  Stales  firms;  (d)  the 
potential  to  increase  U.S.  exports  of 
telecommunications  products  and 
services,  either  directly  or  through  the 
establishment  of  a  beneficial  precedent; 
and  (0  measurable  progress  being  made 
to  eliminate  the  objectionable  acts, 
poUcies  or  practices. 

In  1989,  the  U.S.  Trade  Representative 
identified  Korea  as  a  "priority  foreign 
coimtry"  that  denied  IJ.S. 
telecommunications  products  and 
services  providers  "mutually 
advantageous  market  opportunities."  At 
that  time,  many  of  the  specific 
negotiating  objectives  were  focused  on 
improving  access  for  competitive  U.S. 
telecommunications  products  and 
services  to  Korea  Telecom(KT),  which 
was  the  monopoly  telecommimications 
service  provider.  In  1992,  the  United 
States  and  Korea  concluded  a  series  of 
agreements  that  improved  access  to 
procurement  by  KT  and  addressed 
concerns  relating  to  the  standards- 
setting  process,  provision  of  value- 
added  services  and  the  Korean 
government's  approval  of 
telecommunications  equipment.  As  a 
result  of  those  agreements,  the  USTR 
determined  that  Korea  had  met  the 
negotiating  objectives  set  out  in  1989. 
Pursuant  to  section  1377  of  the  Act,  the 
USTR  has  annually  reviewed  the 
effectiveness  and  operation  of  the 
telecommunications  agreements  reached 
with  Korea  and  entered  into  subsequent 
agreements  to  address  problems  in 
implementation  of  them. 

Changes  in  the  Korean 
tele<:ommunicalions  market  since  1992 
have  created  new  barriers  for  U.S. 
providers  of  telecommimications  goods 
and  services  that  are  not  covered  by  the 
existing  agreements  with  Korea.  KT  is 


no  longer  the  only  service  provider  as 
competition  by  private  finns  and  other 
government-owned  entities  is  being 
allowed.  Yet  Korean  Governmeat 
interventioQ  in  procurements  by  private 
Korean  companies  and  other  practices 
cited  by  U.S.  telecommunications 
products  and  services  providers  create 
effective  barriers  to  access  to  the  Korean 
market.  The  Korean  Govenunent's 
policies  and  actions  relating  to  the 
promotion  of  domestic  manufacturing  of 
bigh-technology  telecommunicatioiis 
pioducts  results  in  additional  lost 
opportunities  for  U.S.  suppliers.  At  the 
same  time,  Korean  manufacturers  have 
unrestricted  access  to  the  United  States 
market  for  telecommunications 
products.  Korean  limitations  on  foreign 
ownership  of  telecommunications 
services  are  more  restrictive  than  those 
of  the  United  States.  Korea  firms  are 
taking  advantage  of  this  more  favorable 
access  to  increase  their  penetration  into 
the  U.S.  telecommunications  goods  and 
services  market. 

The  potential  Korean  market  for 
telecommunications  products  and 
services  is  significant,  particularly  with 
the  recent  award  of  cellular  and  other 
licenses  which  is  estimated  to  result  in 
procurements  of  $6.5  bilUon.  The  total 
Korean  market  for  telecommunications 
equipment  and  services  during  the 
1996-2000  period  is  estimated  at  $100 
billion.  As  U.S.  telecommunications 
products  and  services  are  the  most 
competitive  in  the  world,  there  is 
tremendous  potential  to  increase  U.S. 
exports  to  the  Korean  market.  Before 
deciding  to  identify  Korea  as  a  priority 
foreign  coimtry,  the  United  States  held 
intensive  consultations  with  Korea 
beginning  in  March  1996.  to  achieve 
improved  market  access.  No  progress 
was  made  in  eliminating  Korea's 
objectionable  policies  and  practices.  As 
a  result,  to  achieve  mutually 
advantageous  market  opportunities  as 
our  respective  telecommunicatioiu 
markets  have  evolved,  I  have  identified 
Korea  as  a  priority  foreign  country 
under  Section  1374.  Consequently,  the 
United  States  will  seek  to  negotiate  an 
agreement  with  Korea  that  achieves  U.S. 
objectives.  If  these  negotiations  are 
unsuccessful,  action  will  be  taken  under 
section  1376(b)  of  the  Act.  The  United 
States  does  not  intend  to  use  the  full 
negotiating  period  provided  in  the  Act 
to  make  a  determination  on  next  steps 
if  it  becomes  clear  that  progress  is  not 
being  made. 
CharlcDe  BarsheCdcy, 
Acting  tI.S.  Trade  Representati^fe. 
|FR  0<ic.  <)6-l9S91  Filed  7-31-96:  8:4S  ami 
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40  CFR  1150.41  to  acquin  I 
Isiw  aad  not  of  tiackag*  i%liis  iraaB 
th*  NaribUi  SoadMni  RaUwav  ~ 


PiduM  IWiway  AoquinOoa 
ConiMny  (d/Wa  ndnna  Kailwir 
Conpany)  (PKUP).  a  C3aB  ■  nil 
canMr.  haa  Mad  a  aotioa  of  aaanliaa 
Dquinby 
lights  fcoaa 
ay  CaHMaoy 
10.27  rimta  bUm  of  laUnad  HaaTna 
Unaa  to  ba  iMMd  axlaad  batwaaa 
nilapoat  V-117.77  and  milapoat  V- 
118.85.  at  or  nav  Bakon,  a^  bat 
milaiMiat  V-11S.1S.  at  ar  mar  Bakaa, 
and  Bdlsfnat  V-10S.50.  at  or  naar 
Hanaa  Path. « total  of  6.57  miles,  in 
AadatioQ  County,  SC  Tha  Uaas  o*ar 
wUcfa  tiackaga  rights  an  to  be  paatsd 
extend  between  niilapeal  118.85  and 
milapoat  V-115.1S.  at  or  noH'  Baltoa, 
and  between  railepoat  Zr4t.O0,  at  or  neer 
Belton,  and  milepost  Z-11.00,  at  or  near 
Anderson,  a  total  of  12.70  milee.  in 
Anderson  County.  SC  PKHP  will 
operate  the  property. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  August  1, 
1996. 


>  Ttw  KX:  Tannlnatlon  Ad  of  t«9S,  Pub.  U  No. 
104-IS.  )••  StM.  a03.  wbich  wu  enactnl  on 
Osoambor  29,  1995.  and  took  «flect  oa  laauatj  1. 
ISSS,  (llpliihad  the  Imsnute  CoounetM 
Coomiusiaa  and  tiansfanMl  caftam  fnnctiona  to  tha 
SiiHace  Ttansportatioa  Boanl  (Board).  Thia  notica 
relatea  to  functiona  that  aie  Bubfact  to  Board 
jurudiction  punuanl  to  49  U.S.C  10902. 

>Bjr  letter  dated  June  25, 1996,  appUcant'a 
lepraaentative  advised  the  Board  that  the  name  of 
tha  railroad  which  was  the  subfect  of  the  notice  of 
Bxamption  in  Pickens  Railway  Company — 
Acquiskion  and  Opemtion  Bxempdon — TTie 
Pickau  Roilmad  Coapany.  STB  Finance  Docket 
No.  32S97  (STB  aerved  May  1. 1996).  should  be 
changed  to  P)dtens  Railway  Acquisition  Company 
(d/b/a  Pickens  Railway  Company). 


is  void  a*  iiuUa.  FatiliaBa  to  n*cka  dM 
aneMpttan  undtr  40  U.S,C  10S«2(d) 
aMy  ha  liad  at  aaqr  Itea,  The  aiiiv  of 
a  palitiaa  to  rswafca  daaa  BOt 
aiHniaHraHy  slay  tha  traaaacMan. 

Aa  ari|tad  sad  M  c^ea  af  all 
|iln*agi.  iiihiilintoSTBPlaaace 
Dockat  No.  32001.  mast  be  filed  with 
tnS  SuriBCB  iivUBportvtxoii  Down,  Ofnco 
oftha  SacralaiT.Caae  Coolrai  Bnach. 
1201  Coaatitidiaa  Avanite.  NW., 
Waablngliia,  DC  2IM23.  k  addition,  a 
oopy  of  each  piaadhig  aniat  be  served 
on:  FHtz  R.  Kaha.  Esq..  SaMs  750  Wast. 
1100  New  Yoric  Asaaaa,  NW., 
Wwhii^taa.  DC  20000-3034. 
Talephaaa:  (202)  371-0037. 

Decided:  |uly  2*.  IMS. 

By  the  Oewd,  DavUM,  Koasckaik. 
Dlncfior,  Oflto  of  PiooBxIiag^ 
«toaaaA.WHsaM, 
Sscretarr. 
IFR  Doc  W-MSOl  PUad  7-31-W:«:45  anl 


DEPARIMEMr  OF  THE  TnEASUHV 


Oivufia  FaMQ  nQ^nni 

MBer:  Intemal  Revenue  Service  (IRS), 

Treasury. 

JtcnON:  Notice  to  seek  On-Line  Filing 

participation  by  On-Line  service 

providers,  transraittars,  and  software 

developers. 

atMOMRV:  Starting  October  30, 1996 
through  January  1. 1997,  the  UtS  will 
begin  acceptance  and  software  testing 
their  On-line  Filing  Program.  And,  by 
January  12. 1997,  the  IRS  will  have  the 
On-Line  Filing  Program  fiilly 
operational  nationwide.  Also,  the  IRS  is 
expanding  its  program  to  accept  both 
Federal  and  State  returns  nationwide  to 
be  filed  electronically  in  one 
transmission  to  the  IRS. 


liopartici|ialiag 
laolhwars 
I  of  Fadacal/Stala  letufos 
ua^r  ^  Oa-Lias  nli^  Pro^aa 
shooid  cantKt  ms  Oa-Iiaa  PIKag 
Aaalyal.  Manana  Raarich  at  (202)  283- 
0285  or  wiiia  Ifaa  tatKaal  Rsvnae 
Service  at  tha  bHawiag  address  OB  or 
befaie  .Ispteaihar  3, 1000:  latanal 
Raveaaa  Sarvioa,  Piwdutllvity 
Enhaaoeaaaats,  Alta:  On-Liae  Filing 
Analyst,  T:S-£f.  Room  5037, 1111 
Constitutioo  Ave.,  NW.,  Waahii^too. 
DC  20224. 

TOR  nniMER  OPOMMIKM  tSCMTACTS 
The  OlS  Attamativa  Ways  of  Jtling  Qn- 
Uae  Filing  Ptopam  AiUlysi  at  202- 
283-0210. 

returns  will  be  sahaatled  to  the  IRS 
tfanmgli  s  third  party  transnittar  or  an 
OB-line  service  provider  via  computer, 
modem,  and  software.  The  third  party 
must  be  able  to  refonnat  the  data  into 
tha  IRS  proprietary  format.  The  third 
party  may  provide  tax  forms  or  tax 
preparation  software  at  a  charge  to  tha 
taxpayer  (at  their  option),  and  may 
chaigB  for  their  transmittal  services  (at 
their  option).  In  order  to  be  accepted 
into  the  program,  representatives  must 
submit  sn  spplication  (including 
appropriate  fingerprint  cards)  and  pass 
Suitability  and  Participant  Acceptance 
Testing.  IRS  Publication  1345  will  be 
provided  to  explain  this  process.  No 
reimbursement  for  any  costs  connected 
with  providing  the  requested 
informstion  will  be  nude  by  tha  IRS. 
This  document  is  for  informational 
purpose  and  does  not  constitute  an 
Inviution  For  Bid  (IFB),  Request  for 
Proposal  (RFP),  or  Request  For 
Quotation  (RFQ)  and  is  not  to  be 
construed  as  a  commitment  by  the  IRS. 
Palrida  M.  Hadak, 

Chie/',  AlletnativeWays  of  Piling  Office. 
(FR  Doc  96-195M  Filed  7-31-96:  S:4S  am) 


Corrections 


TNs  ssdian  at  ttie  FEDERAL  neOISTER 
cwMiiB  edtaisi  co»taclions  ot  yia>ts«sl> 
puMsiied  f^esideflast.  f^ule.  Proposed  f^ule. 
and  Nolioe  ttocwnanls.  Ttwse  ooHutiaiw  an 
praparad  by  tha  OMioe  ol  the  Federal 
r»i||lslsi.  Agency  prepared  tarrecions  are 
issued  as  aignsd  dscuments  and  appear  in 
llie  appivpnala  document  calegaites 
stsaasiarB  si  tlw  iwuaL 


DVAinWBn- OF  TRANSPOMTATION 

CoMlQiMrd 

40  CFR  PM*  TO,  lOi^  13S,  ion  and  MO 

ttaioimii 

MN211S-AB72 


Correction 

In  rule  document  96-11777  beginning 
on  page  25272  in  the  issue  of  Monday. 
May  20, 1996  make  the  following 
corrections: 

f70.1O4    (Carreclsd] 

1.  On  page  25287,  in  the  second 
column,  in  $70.10-34(aK2)(i),in  the  last 
line  "charter"  should  read  "charterer". 

(lOajSS    [Corraclad] 

2.  On  page  25295,  in  the  second 
column,  in  §106.555,  in  the  first  line 
"Liftboat"  should  read  "Lifeboat". 


ftai.«o 

3.  On  page  2S3(H,  in  the  second 
coiumn.  in  S133.ia(a),  in  the  last  line 
"KfBbeats"  should  read  "liftfaoats". 


tUI.10 

4.  On  page  25305,  in  the  second 
oolumn.  in  S133.7a(a).  in  the  last  line 
"and"  should  read  "or". 

ft38.IS6    (Correctsd) 

5.  On  page  25306,  in  the  third 
cohmm.  in  $133.105(aHlXiii),  in  the 
fourth  Une  "180.151"  the  Brst  time  it 
appears  should  read  "160.051". 


(118.180 

6.  On  page  25307,  in  the  third 
column,  in  $133.120(b),  insert  "must" 
after  "craft". 


fmisi 

7.  On  page  25309,  in  the  third 
column,  in  Sl33.153(b),  in  the  third  line 
"time"  should  read  "times". 

1188,86    (CerrscMI 

8.  On  page  25314,  in  §199.05(b),  in 
the  addi«ss  for  "ASTM"  in  the  first  Une 
"1903"  should  read  "19103". 

t188Ll75    (CorrscMdl 

9.  On  page  25324,  in  the  second 
column,  in  S199.175(bMl7),  "hanle" 
should  read  "'handle",  and  in  the  same 
column  paragraph  "(2)"  is  correctly 
designated  as  paragraph  "(20)".  On  the 
same  page  in  the  third  column,  in 
§199.175(b)(21)(i)(B).  in  the  seventh  line 
insert  "IS"  before  "meters". 


Vol.  81,  No.  148 
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1188,108 

10.  On  page  25328.  in  the  third 
column,  in  $199.190(bKlHvii|,  "of'  die 
first  time  it  appears  should  read  "for". 
And  on  page  25329,  in  die  saccad 
column,  in  $l«a.l9iKgX4).  in  the  fourth 
line  "serving"  should  read  "servicing". 
In  the  same  ooluam,  in  $199.190(i),  in 
the  first  Une  "serving"  should  read 
"servicing". 


|188l811 

11.  On  page  25330,  in  tha  third 
column,  in  §199.211,  paragraph  "(1)"  is 
correctly  designated  as  paragraph  "(a)". 

|188J7>    tCirrum 

12.  On  poge  25332.  in  the  first 
coiumn,  in  §199.273(b).  in  the  sixth  line 
"suites"  should  read  "suits". 

f188,8n    (ConasM^ 

13.  On  page  25335,  in  §199.62a(j),  in 
the  table,  in  item  "2.  Bilgs  Pumps",  the 
fourth  column  should  rrad  "1". 

f188L81S    fCerrsGSa^ 

14.  On  page  2S338,  in  §199.63a(a),  in 
the  table,  in  the  first  column,  the  fourth 
entry  "19.203"  should  read  "199.203". 
and  the  fifth  entry  "1992.211"  should 
read  "199.211".  On  the  same  ptige  in  the 
third  column,  in  §199.630(0,  in  the 
third  line  "must"  should  reed  "may". 
And  on  page  2S337.  in  the  third 
column,  in  §199.630(k)(l),  in  the  last 
line  "199.199.211"  should  read 
"199.211". 


Thursday 
August  1,  1996 


Part  II 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Part  7,  et  al. 
Federal  AcquisWon  Regulation;  Service 
Contracting;  Proposed  Rule  and 
Proposed  Coliection;  Comment  Request 
Entitled  Service  Contracting:  Notice 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMISTRAT10N 

NATIONAL  AERONAUTICS  ANO 
SPACE  ADMNISTRATION 

48  CFR  Pwts  7, 15,  IS,  37, 46,  and  S2 

RIN9000-AH14 

[FARCsmSS-311] 

Fedaral  Acquisition  Regulation; 
Sanrica  Contractinfl 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  Nalional  Aeronautics  aiid  Space 
Administration  (NASA). 
ACTlONr  Proposed  rule. 


:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  to  implement 
Office  of  Federal  Procurement  Policy 
(OFPP)  Policy  Letter  91-2.  Service 
Contracting  (previously  considered 
under  vrithdrawn  FAR  Case  91-85, 
Services  Contracting).  The  OFPP  policy 
letter  prescribes  policies  and  procedures 
for  use  of  performance-based 
contracting  methods.  This  regulatory 
action  was  not  subject  to  OSice  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993.  This  action  is  not 
a  major  rule  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  September  30, 1996  to  be 
considered  in  the  formulation  of  a  final 
rule. 

AOOflESSES:  Interested  parties  should 
submit  written  conunents  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  and  F  Streets, 
NW,  Room  4037,'Washington,  DC 
20405. 

Please  cite  FAR  case  95-311  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Peter  O'Such  at  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  CS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  95-311. 

ftJPPlEMENTARY  INFORyATKM: 

A.  Background 

This  proposed  rule  amends  FAR  Parts 
7, 15. 16,  37.  46.  and  52  to  establish 
policy  for  the  Covenunent's  acquisition 
of  services  through  the  use  of 
perfonnance-based  contracting  methods. 


B.  Regolaioty  Flexibility  Act 

The  proposed  changes  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  I^ulatory 
Flexibility  Act,  5  U.S.C  601.  et  seq.. 
because  of  the  burden  associated  with 
identifying  uncompensated  overtime 
hours  and  rates  included  in  proposals 
and  subcontractor  proposals  under  the 
new  provision  52.327-XX, 
Identification  of  Uncompensated 
Overtime.  An  Initial  Regulatory 
Flexibility  Analysis  has  been  prepared 
.and  is  suirunarized  as  follows: 

The  proposed  rule  amends  the 
Federal  Acquisition  Regulation  (FAR) 
Parts  7, 15, 16,  37,  46,  and  52  to 
implement  the  Office  of  Federal 
Procurement  Policy  (OFPP)  Policy 
Letter  91-2,  Service  Contracting,  and 
makes  other  revisions  to  part  37.  One  of 
the  revisions  implements  the  statutory 
requirement  of  section  834,  Public  Law 
103-510,  concerning  uncompensated 
overtime.  Although  the  statutory 
requirement  applies  only  to  DOD,  both 
GSA  and  NASA  have  agreed  the 
language  is  appropriate  for 
Govermnentwide  use.  The  Regulatory 
Flexibility  Act  applies  only  to  the 
language  being  added  to  the  FAR 
concerning  uncompensated  overtime. 
The  rule  will  affect  all  small  businesses 
that  submit  offers  for  services  estimated 
at  5100,000  or  more.  Work  houre 
provided,  not  the  task  to  be  performed, 
are  addressed  by  this  rule. 

The  requirements  concerning 
uncompensated  overtime  in  this 
proposed  rule  are  currently  in  the 
Defense  Federal  Acquisition  Regulation 
(DFARS).  When  this  proposed  rule  is 
implemented  in  the  FAR  as  a  final  rule, 
the  DFARS  language  will  be  removed. 
There  are  no  alternatives. 

The  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  will  be  provided  to  the 
Chief  Counsel  for  Advocacy  for  the 
Small  Business  Administration.  A  copy 
of  the  IRFA  may  be  obtained  from  the 
FAR  Secretariat.  Comments  are  invited. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  musf  be 
submitted  separately  and  should  cite  5 
U.S.C.  601.  et  seq.  (FAR  case  95-311), 
in  correspondence. 

C  Paperwork  Rednctiaa  Act 

The  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13)  is  deemed  to  apply 
because  the  proposed  rule  contains 
information  collection  requirements. 
Accordingly,  a  request  for  approval  of  a 
new  information  collection  requirement 
concerning  the  Service  Contracting/ 


Solicitation  provision,  "Identification  of 
Uncompensated  Overtime",  is  being 
submitted  to  the  Office  of  Marugement 
and  Budget  under  44  U.S.C  3507(d),  e< 
set;.  Public  comments  concerning  this 
request  will  be  invited  through  a 
Federal  Register  notice  appearing  in  the 
Notices  section  of  this  issue. 

List  of  SobiectB  in  48  CFR  Parts  7,  IS, 
16,  37, 46,  •nd.92 

Government  procurement. 

Dated:  hily  25, 1996. 
Edward  C  Loab, 
Director,  FedemI  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  7.  IS,  16,  37, 46,  and  52  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  7, 15, 16,  37. 46,  and  52  continues 
to  read  as  follows; 

Amhorily.  40  U.&C  486(c):  10  U.S.C 
chapter  137:  and  42  U.S.C  2473(c). 

PART  7— ACQUISITION  PLANNING 

2.  Section  7.103  is  amended  by 
adding  paragraph  (q)  to  read  as  follows: 

7.103   Ageney^wad  ratponaibHItles. 

•        •        •        *        * 

(q)  Ensuring  that  knowledge  gained 
from  prior  acquisitions  is  used  to  further 
refine  requirements  and  acquisition 
strategies.  For  services,  greater  use  of 
performance-based  contracting  methods 
should  occur  for  follow-on  acquisitions. 

3.  Section  7.105  is  amended  in  the 
introductory  text  by  adding  a  sentence 
at  the  end  of  the  paragraph:  by  revising 
paragraphs  (a)(1),  (a)(4),  and  (b)(6);  by 
redesignating  paragraphs  (b)(18)  through 
(b)(20)  as  (b)(19)  through  (b)(21)  and 
adding  a  new  (b)(lB)  to  read  as  follows: 

7.106    ComantsofwntwaequMtlon 


*   *  *  Acquisition  plans  for  service 
contracts  shall  describe  the  strategies  for 
implementing  perfbmiance-based 
contracting  methods  or  provide 
rationale  for  not  using  those  methods 
(see  subpart  37.5). 

(a)  Acquisition  background  and 
objectives.  (1)  Statement  of  need. 
Introduce  the  plan  by  a  brief  statement 
of  need.  Summarize  the  technical  and 
contractual  history  of  the  acquisition. 
Discuss  feasible  acquisition  alternatives, 
the  impact  of  prior  acquisitions  on  those 
alternatives,  the  impact  of  prior 
acquisitions  on  those  alternatives,  and 
any  related  in-house  effort. 

(4)  Capability  or  perfonnance.  Specify 
the  required  capabilities  or  perfomumce 
characteristics  of  the  supplies  or  the 
performan<»  standards  of  the  services 


rUtnl 
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beioi  acquired  and  slate  how  they  an 
related  is  the  i 


(8)  Product  or  lervka  dttcriptioiu. 
Expiaia  the  choioe  of  product  or  service 
desoiptioa  types  (Inrhidiag 
peifcnaanca-hased  ooatiacting 
dascriptioits)  lo  be  used  in  the 
acquisition. 

(16)  Contract  adminittration.  Dsacribe 
how  the  conttact  will  be  admiaistarsd. 
In  coolracts  for  services,  induda  how 
inspection  and  scoeptanoe 
corresponding  to  the  work  statement's 
perfoimanca  criteria  will  be  enforced. 


PAHT IS-CONTRACTWO  lY 
NEtlOTWTION 

4.  Section  15.611  is  amended  in 
paragraph  (c)  by  revising  the  socond 
sentence  to  read  as  follows: 

itJtl    •aaiandlh 


(c)  *  *  *  If  discussions  ore  reopened, 
the  contracting  officer  shall,  in 
accordonoe  mth  agency  procedures, 
issue  an  additional  request  for  best  and 
final  oflsra  to  all  offsrots  still  within  the 
competitive  range. 


PART  16— TYPES  OP  COWnUCTS 

5.  Section  16.104  is  amended  by 
adding  paragraph  (k)  to  read  as  follows; 

t6.164    Fi 


(b)  Perfannanos  iacantives  aay  be 
considered  In  ooanactiai  with  satvica 
coaliacta  for  pafiocBaaca  ofabiactiwsiy 
moaraiabls  tasks  «>hsa  quality  of 
parinaancs  Is  criticai  and  incsntivas 
an  Ukaiy  to  uMitivata  the  contractor. 

(a)  ParfomuuKe  tools  aad/or 
assessments  of  woik  perfotaanoe  are 
generally  essential  in  ordar  to  deteratina 
the  degree  of  attainment  of  parfofmance 
targets.  Therefon,  the  oontnct  must  he 
OS  specified  as  possiUe  in  establishing 
test  criteria  (such  as  lastii«  conditions. 
inBtniatentatiea  precision,  and  data 
interpretation),  and  parfotmanca 
standards  (such  as  the  quality  levels  of 
I  to  be  provided). 


(k)  Acquisition  history.  Contractor  risk 
usually  decreases  as  the  raquiremant  is 
repetitively  acquired.  Also,  product 
descriptions  or  descriptions  of  services 
to  be  performed  can  be  more  clearly 
defined. 

6.  Section  16.402-2  is  amended  by 
revising  the  heading  and  paragraph  (a); 
by  redesignating  paragraphs  (b)  through 
(g)  as  (c)  through  (h)  and  adding  a  new 
paragraph  (b);  and  by  revising  the  liewly 
designated  paragraph  (e)  to  read  as 
follows: 

■a.4uz— z  _  ^snofManoe  ineenwsa. 

(a)  Performance  incentives  may  be 
considered  in  connecticm  with  specific 
product  characteristics  (e.g..  a  missile 
range,  an  aircraft  speed,  an  engine 
thrust,  or  a  vehicle  maneuverabilily)  or 
other  specific  elenwnts  of  the 
contractor's  performance.  These 
incentives  should  be  designed  to  relate 
profit  or  fee  to  results  achieved  by  the 
contractor,  compared  with  specified 
targets. 


7.  Section  16.404-1  is  ai 
revising  the  introductory  text  of 
paragraph  (bMD.  and  the  last  sentence  of 
paragraph  (bX2)  lo  read  as  follows: 


(b)  Application.  (1)  A  cost-plus- 
incentive-he  contract  is  appropriate  for 
services  or  developmant  and  last 
programs  when  (i)  *  *  *. 

(2)  *  *  *  This  approach  may  also 
apply  to  other  acquisitioiu,  if  the  use  of 
both  cost  and  technical  perfomunce 
incentives  is  desirable  and 
administratively  practical. 
•         •         »         *         • 

PART  37-«ERVICE  CONTRACTWa 

8.  Section  37.000  is  revised  to  read  as 
follows: 

STMt   Seefeatpart 

This  part  prescribes  general  policy 
and  procedures  tor  acquiring  services  by 
contract,  and  includes  but  does  not  limit 
coverage  to  only  those  services  to  which 
the  Service  Contract  Act  of  1965  applies 
(see  37.107).  This  part  requires  the  use 
of  performance-based  contracting  to  the 
maximum  extent  practicable  and 
prescribes  policies  and  procedures  for 
use  of  performance-based  contracting 
methods;  distinguishes  between 
contracts  for  personal  services  stmI  those 
for  nonpersonal  services;  and  incluctes 
special  conditions  to  be  observed  in 
acquiring  advisory  and  assistance 
services.  Dismantling,  demolition,  or 
removal  of  improvements  is  covered  in 
subpart  37.3.- This  part  does  not  regulate 
the  obtaining  of  services  by  direct 
appointment,  under  normal  civil  service 
employment  procedures,  or  by 
cooperative  agreement. 

9.  Section  37.101  is  amended  by 
adding,  in  alphabetical  order,  the 


definition  "PerfotBMca^Mad 
ooaliacling"  to  rsad  as  follows; 


.   *~f r  ^^IrTlf  rrnlrsi  lini  lasans 

stractiBing  all  aapacts  of  an  aoquiaitian 
around  the  purpoee  of  the  wok  (o  be 
parfanaed  as  oppoeed  to  the  awnaar  by 
which  the  work  is  U>  ha  peifansed  or 
broad  and  irapiecias  ststsniimu  of  tvorfc. 

10.  Saction.37.102  is  snMndad  by 
adding  paragraph  (d)  lo  rsad  as  follows: 

S7.l6t   PaSay. 

*  *        •        •       * 

(d)  The  preferred  way  of  acquiring 
services  is  through  use  of  performance- 
based  contracting  methods  rather  than 
on  the  basis  of  buying  hours. 

11.  Section  37.103  is  amended  by 
redesigiutlng  paragraphs  Id)  and  (a)  and 
adding  a  new  paragraph  (d)  lo  laad  as 
follows: 

>7.10>    CsiiliauMiH  sMaar  laspaasMWy. 

*  •        •        *        « 

(d)  Ensure  that  performance-based 
contracting  methods  are  used  lo  the 
maximum  extent  practicable  when 
acquiring  services. 

*  •        •        •        ■ 

12.  Section  37.106  is  anteoded  by 
adding  paragraph  (c)  to  read  as  follows: 


(c)  Agencies  «rith  statutory  multiyear 
authority  shall  consider  the  use  of  uiis 
authority  to  encourage  and  promote 
economical  business  operations  when 
acquiring  services. 

13.  Sections  37.115  through  37.115-3 
are  added  to  read  as  follows: 

Sec. 

37.115    UncompeniiitMl  overtiow. 

37.115-1     Scope. 

37.115-2    General  policy. 

37.11S-3    Solicitatioa  provliioa. 


37.116  UneainpaMaM  aasiMia. 


S7.116-1 

This  section  implements  Section  834 
of  Public  Law  101-510  (10  U.S.C.  2331). 


S7.t16-« 

(a)  When  professional  or  technical 
services  are  acquired  on  the  basis  of  the 
number  of  hours  to  be  provided,  rather 
than  on  the  task  to  be  performed,  the 
solicitation  shall  require  offerors  to 
identify  uncompensated  overtime  hours 
and  the  uncompensated  overtime  rate 
for  direct  charge'  Fair  Labor  Standards 
Act — exempt  personnel  included  in 
thair  proposals  and  subcontractor 
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proposals.  This  includes 
uncompensated  overtime  houis  that  are 
in  indirect  cost  pools  for  personnel 
whose  regular  hours  are  normally 
charged  direct.  . 

(b)  Use  of  uncompensated  overtime  is 
not  encouraged. 

37.11S-3    SoHcNMon  provMio*. 

Use  the  provision  at  52.237-XX. 
Identification  of  Uncompensated 
Overtime,  in  all  solicitatians  valued  at 
$100,000  or  more,  for  professional  or 
technical  services  to  be  acquired  on  the 
basis  of  the  number  of  hours  to  be 
provided. 

14.  Subpart  37.5,  consisting  of 
sections  37.500  through  37.502-5  is 
added  to  read  as  follows: 

Subpart  37,6— MrtaniiMio»'BaMd 
CoitmctfnQ 

Set^ 

37.500  Scope  of  nibpot 

37.501  General. 

37.502  Elements  of  per&nnaoce-faesed 
contractiiig. 

37.502-1    Statements  or  work. 
37.S02-2    Quality  assurance. 
37.502-3    Selection  procedures. 
37.502-4    Contract  type. 
37.502-5    Follow-oQ  and  repetitive 
requirements. 

97J00    SoepeofsubpMt 

This  subpart  prescribes  policies  and 
prtx:edures  for  use  of  performance-based 
contracting  methods.  It  implements 
OFPP  Policy  Letter  91-2,  Service 
Contracting. 

I7J01 


37.S02    ElMmntso«par«annanc»«Msd 


Performance-based  contracting 
methods  provide  the  means  to  ensure 
that  required  performance  quality  levels 
are  achieved  and  that  with  respect  to 
fixed  price  contracts,  payment  is  made 
only  for  services  which  meet  contract 
standards.  Performance-based 
contracts — 

(a)  Describe  the  requirements  in  terms 
of  results  required  rather  than  the 
methods  of  performance  of  the  work: 

(b)  Use  measurable  (i.e.,  terms  of 
quality,  timeliness,  quantity,  etc.) 
performance  and  quality  assurance 
surveillance  plans  (see  46.103(a),  and 
46.401(a)): 

(c)  Specify  procedtues  for  reduction 
of  award  fee  or  for  reductions  to  the 
price  of  a  fixed-price  contract  when 
services  are  not  performed  or  do  not 
meet  contract  requirements  (see 
46.407(f)):  and 

(d)  Include  performance  incentives 
where  appropriate. 


37.502-1    Omsmanta  ot 

Generally,  statements  or  work  shall 
define  requirement  in  clear,  concise 
language  identifying  specific  work  to  be 
accomplished.  Statements  of  work  must 
be  individually  tailored  to  consider  the 
period  of  performance,  deliverable 
items,  if  any,  and  the  desired  degree  of 
performance  flexibility  (see  11.105). 
However,  in  the  case  of  task  order 
contracts,  the  statement  of  work  need 
only  define  the  scope  of  the  overall 
contract  (see  16.504(a)(4)(iii)).  Each  task 
issued  under  a  task  order  contract  shall 
clearly  describe  all  services  to  be 
performed  (see  16.50S(a)(2)).  When 
preparing  statements  or  work,  agencies 
shall,  to  the  maximum  extent 
practicable— 

(a)  Describe  the  work  in  terms  of 
"what"  is  to  be  the  required  output 
rather  than  either  "how"  the  work  is  to 
be  accomplished  or  the  number  of  hours 
to  be  provided; 

(b)  Enable  assessment  of  work 
performance  against  measurable 
perfoimance  standards: 

(c)  Rely  on  the  use  of  measurable 
performance  standards  and  financial 
incentives  in  a  competitive  enviroiunent 
to  encourage  competitors  to  develop  and 
institute  innovative  and  cost  effective 
methods  of  performing  the  work:  and 

(d)  Avoid  combining  requirements 
into  a  single  acquisition  that  is  loo 
broad  for  the  agency  or  a  prospective 
contractor  to  manage  eSsctively. 

37,902-2    Putty  a— iranra 

Agencies  shall  develop  quality 
assiuance  surveillance  plans  when 
acquiring  services  (see  subpart  46.2). 
T]iese  plans  shall  recognize  the 
responsibility  of  the  contractor  (see 
46.105)  to  carry  out  its  qtiality  control 
obligations  and  shall  contain 
measurable  inspection  and  acceptance 
criteria  corresponding  to  the 
performance  standard^  contained  in  the 
statement  of  work.  The  quality 
assurance  plans  shall  focus  on  the  level 
of  performance  required  by  the 
statement  of  work,  rather  than  the 
methodology  used  by  the  contractor  to 
achieve  that  level  of  performance. 

37,502—3   Selectiofi  prooadms- 

Agencies  shall  use  competitive 
negotiations  where  appropriate  to 
ensure  selection  of  services  that  offer 
the  best  value  to  the  Government,  cost 
and  other  bctors  considered. 

37J02-4  CenMcttype- 

Contract  types  most  likely  to  motivate 
contractors  to  perform  at  optimal  levels 
shall  be  chosen  (see  subpart  16.1).  To 


the  maximum  extent  practicable, 
performance  incentives,  either  positive 
or  negative  or  both,  shall  be 
incorporated  into  the  contract  to 
encourage  contracton  to  increase 
efficiency  and  maximize  performance 
(see  subpart  16.4).  These  incentives 
shall  correspond  to  the  specific 
performance  standards  in  the  quality 
assiuance  surveillance  plan  and  shall  be 
capable  of  being  objectively  measurad: 

J7  J02-6    Fola«f-on  and  mwdMna 
raQiilmnafils, 

When  acquiring  services  which 
previously  have  been  provided  by 
contract,  agencies  shall  rely  on  the 
experience  gained  from  the  prior 
contract  to  incorporate  performance- 
based  contracting  methods  to  the 
maximum  extent  practicable. 

PART  46-QUAUrY  ASSURANCE 

15.  Section  46.103  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

46^109   Cofitractliig  oMce  iMpofiaftiMIe^ 

*  •        •        •        • 

(a)  Receiving  from  the  activity 
responsible  for  technical  requirements 
any  specifications  for  inspection, 
testing,  and  other  contract  quality 
requirements  essential  to  ensure  the 
integrity  of  the  supplies  or  services  (the 
activity  responsible  for  technical 
requirements  is  responsible  for 
prescribiiig  contract  quality 
requirements,  such  as  inspection  and 
testing  requirements  or,  for  service 
contracts,  a  quality  assurance 
surveillance  plan): 

*  •        *        •        * 

16.  Section  46.401  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

40.401    QsnstaL 

(a)  Government  contract  quality 
assurance  shall  be  performed  at  such 
times  (including  any  stage  of 
manufoctiu«  or  performance  of  services) 
and  places  (including  subcontractora' 
plants)  as  may  be  necessary  to 
determine  that  the  supplies  or  services 
conform  to  contract  requirements. 
Quality  assurance  surveillance  plans 
should  be  prepared  in  conjunction  with 
the  preparation  of  the  statement  of 
work.  The  plans  should  spediy — 

(1)  All  work  requiring  surveillance, 
and 

(2)  The  method  of  surveillance. 


17.  Section  46.407  is  amended  by 
revising  the  introductory  paragraph 
(c)(1),  and  adding  a  new  second  and 
third  sentence  to  (f)  to  read  as  follows: 
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4M07    Moncomtotming  luppllai  or 


(c)(1)  In  situations  not  covered  by 
paragraph  (b)  of  this  section,  the 
contracting  officer  shall  ordinarily  reject 
supplies  or  services  when  the 
nonconformance  is  critical  or  major. 
However,  there  may  be  circiunstances 
(e.g.,  reasons  of  economy  or  urgency) 
when  acceptance  of  such  supplies  or 
services  is  determined  by  the 
contracting  officer  to  be  in  the 
Government's  interest.  The  contracting 
officer  shall  make  this  determination, 
based  upon — 
•        *        •        •        * 

(f)  *  *  *  For  services,  the  contracting 
officer  can  consider  identifying  the 
value  of  the  individual  work 
requirements  or  tasks  (subdivisions) 
which  may  be  subject  to  price  or  tee 
reduction.  This  value  may  be  used  to 
determine  an  equitable  adjustment  for 
nonconforming  services.  *  •  • 


PART  52— SOUCfTATION  PROVISIONS 
AND  CONTRACT  CtAUSES 

IB.  Section  52.237-XX  is  added  to 
read  as  follows: 

52.237-XX    ManlMcMkMiol 


As  prescribed  in  37.115-3,  insert  the 
following  provision: 
Identification  of  Uncompensated  Overtinie 
(Dale) 

(a)  Definitions.  As  used  in  this  provision — 
Uncompensated  overtime  means  the  hours 
worked  in  excess  of  an  average  of  40  hours 
per  week  by  direct  chai^  employees  who  are 
exempt  from  the  Fair  Labor  Standards  Act, 
without  additional  compensation. 
Compensated  personal  absences  such  as 
holidays,  vacations,  and  sick  leave  shall  be 
included  in  the  normal  work  week  for 
purposes  of  computing  uncompensated 
overtime  hours. 

Uncompensated  overtime  rate  is  the  rete 
which  results  &om  multiplying  the  hourly 
rate  for  a  40  hour  work  week  by  40,  and  then 
dividing  by  the  propoeed  hours  per  week.  For 
example,  45  hours  proposed  on  a  40  hour 
work  week  basis  at  S20  per  hour  would  be 
converted  to  an  uncompensated  overtime  rate 


of  517.78  par  hour  (520.00x40  divided  by  45 
=  $17.78). 

(b)  For  any  hours  proposed  against  which 
an  uncompensated  overtime  rate  is  applied, 
the  offeror  shall  identity  in  its  proposal  the 
hours  in  excess  of  an  average  of  40  hours  per 
week,  by  labor  category  at  the  same  level  of 
detail  as  compensated  hours,  and  the 
uncompensated  overtime  rate  per  hour, 
whether  at  the  prime  or  sutKontract  level. 
This  includes  uncompensated  overtime 
hours  that  are  in  iodir«ct  cost  pools  for 
personnel  whose  regular  hours  are  normally 
charged  direct. 

(c)  The  offeror's  accounting  practices  used 
to  estimate  imcompensated  overtime  must  be 
consistent  with  its  cost  accounting  practices 
used  to  accumulate  and  report 
uncompensated  overtime  hours. 

(d)  Proposals  which  include  uiirealisticallv 
low  labor  rates,  or  which  do  not  otherwise 
demonstrate  cost  realism,  wiH  be  ronsidered 
in  a  risk  assessment  and  evaluated  for  award 
in  accordance  with  that  assessment. 

(e)  The  offeror  shall  include  a  copy  of  its 
policy  addressing  uncompensated  overtime 
with  its  proposals. 

(End  of  provision) 

IFR  Doc.  96-19486  Filed  7-31-86:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
AOMMSTRATWN 

NATXNIAL  AERONAUTICS  AND 
SPACE  ADM— STRATWN 

[FARCaM9».ai1] 

Proposed  CoMectlon;  Comment 
nequeet  Entitled  Service  Contracting 

AOENOES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTXMt:  Notice  of  new  request  for  OMB 

clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1895  (44 
U.S.C  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  new 
information  collection  requirement 
concerning  service  contracting. 


DATES:  Comment  Due  Date:  September 
30, 1996. 

AOOHESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer,  OMB,  Room 
10236,  NEOB,  Washington,  DC  20503. 
NW,  Room  4037,  Washington,  DC  2040S 
an4  a  copy  to  the  FAR  Secretariat,  18th 
&  F  Streets,  NW,  Room  4037, 
Washington,  DC  2040S  at  the  address 
listed  lielow. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  O'Such,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1759. 

SUPFLBKNTARV  INFORMATION: 

Annual  Reporting  Burden 

PubUc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 


collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW,  Room 
4037,  Washington,  DC  20405  and  to  the 
FAR  Desk  Officer. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
19,906;  responses  per  respondent,  1; 
total  annuu  responses,  19,906; 
preparation  hours  per  response,  30 
minutes;  and  total  response  burden 
hours,  9,953. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  the 
OMB  application  or  justification  from 
the  FAR  Secretariat.  Please  cite  OMB 
clearance  request  regarding  service 
contracting  and  FAR  Case  95-311  in  all 
correspondence. 

Dated:  |uly  26. 1996. 
Slianii  A.  Kiser, 
FAR  Secretarial. 
IFR  Doc.  96-194SS  Filed  7-31-96:  8:45  ami 
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PubUc  Laws  Update  Serricet  (nuBbais.  dates,  etc) 
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.  Fras  Ebdraaic  ■■UaMa  Baaid  Mrrica  for  PuUic  Law  numliars. 
Fadaral  Register  finding  aids,  and  list  of  documents  on  public 
inspactiaa.  2e2-Z7S-0n> 

FAX-OIKiaiANO 

You  may  access  our  FaxOn-Demand  service.  You  only  need  a  &x 
marhine  and  thare  is  no  charge  for  tlie  service  except  for  long 
distance  telephone  clurgBS  tlje  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Regiitar's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  an  7050-PubUc  Inspection  list  and  70S1-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
RLE  AND  NOT  THE  ACTUAL  DOCUMENT  Documents  on 
public  inspection  may  tie  viewed  and  copied  in  our  office  located 
at  aOO  North  Capitol  Straet,  N.W.,  Suite  700.  The  FaxOn-Demand 
telephone  number  is:  301-713  St06 


FEDERAL  REGISTER  PAGES  AND  DATES,  AUGUST 
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AGMCULTURE 
DEPARTMBIT 


Sarvtet 
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&«-96 
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innpleinentation  (sulisistsnca 
priority):  pubished  7.30-96 
(XMMERCE  DEPARTMENT 
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23-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Suparfm]  program: 
National  oil  and  hazarttous 
substances  contingency 
plar>- 

Nabonal  prionlies  Hst 
update:  pubished  7-26- 
96 
FEDERAL 
COMMUMCATIONS 
COMMffiSION 
Practice  and  procedure: 
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coHaction;  pubWwd  S-1- 
96 
Radk)  servicas.  special: 
Terrestrial  microwave  fixed 
sanices;  published  5-28- 
96 
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i-«e 

MTEMOR  OCPAinMEirr 
nak  aM  WMMa  aanloe 
Alarta  Nakmal  Msfaal  Lands 
Conanaaon  Act  THe  VIH 


(I 
prlorty);  puMahad  7-3&«6 

PENSION  KNEFIT 
GUARANTY  CORPORATION 

Single-eniployer  plens: 
Aloialion  of  assets- 
Benefits  valuation:  intetest 
lalas:  published  7-1  »96 
TRANSPORTATION 
DEPARTMENT 


Air  carrier  certHlcatlon  and 


Akoatt  fight  simiMor  use 
in  plot  training,  testing, 
and  ctMCfcing  and  at 
IraMng  centers;  pubiahed 
7-2-96 
Ainrarthiness  dkedives: 
Pratt  &  WNtney;  pubished 
7-12-96 
TREASURY  DEPARTMENT 
Ciarancy  and  toreign 
iansactions;  Inancial 
lapartlng  and  leconitaeping 
rsqulrameras: 
Bank  Secrecy  Act; 
implemenlatiotv- 
Casinos  and  oltier  gaming 
estabishments  operated 
on  Indan  lands: 
pubished  2-23-96 

COHMEKTSDUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
AgftcuMural  Marliatlng 
Sarvica 

Peanuts,  domestically 
produced:  comments  due  t>y 
S-7-96:  published  7-3-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  InapacUon 


Meat  and  pouttiy  inspection: 
Public  Health  Hazard 
Analysts  Board:  bone 
panicles  and  toreign 
malenal  in  meat  and 
pouiiy  products:  report 
avaiiability:  comments  due 
by  S-5-96:  piiiished  7-5- 
96 

AGRICULTURE 

DEPARTMENT 

Grain  Inapectlon.  Paekan 

and  Slockyarda 

Admlnlattallon 

Fees: 


rioe;  oommanis  due  by  B- 
7-96;  pubished  7-«^ 
:  DEPARTMENT 


AttnoavHartc  AdmlnfatraMsn 
nahaty  consenaUon  and 
management 
Gulf  of  Alaska  groundRsh; 
comments  due  by  34-96: 
piiiished  7-26-96 
Giit  ol  Mexk»  reef  fish: 
comments  due  by  8-3-96: 
published  6-24-96 
Limited  access  management 
ol  Federal  listwties  in  arxl 
olf  of  Alaska:  comments 
due  by  3^96:  pubished 
3-12-96 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Agarvry  information  coiectKin 
activities: 

Proposed  collection: 
comment  request: 
comments  due  by  8-9-96: 
published  6-10-96 
ENERGY  DEPARTMENT 
Natxxwl  Environmental  Poicy 
Act;  impiemerteion; 
comments  due  by  8-346; 
pubished  74-96 
ENERGY  DEPARTMENT 
Enaigy  Effldancy  and 
Renewable  Energy  Olfiea 
Energy  conservation: 
State  energy  program; 
consoidatkin  cil  State 
Energy  Consenralion 
Program  (SECP)  and 
Institutional  Conservation 
Program  (ICP):  Federal 
regulatory  reform; 
comments  due  by  3-7-96: 
published  7-8-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
State  programs  approval 
and  Federal  authorities 
delegation:  comments  due 
by  8-9-96;  published  7-10- 
96 
Air  pollution:  standards  of 
performance  for  new 
stationary  sources: 
Medk:al  waste  incinerators: 
comments  due  by  34-96: 
pubished  6-20-96 
Air  programs: 
Outer  &>ntinental  Shelf 
reguiatk>ns- 

Califomia:  comments  due 
by  8-3-96;  published  7- 
9-96 
Air  quality  implementatkjn 
plans: 


rule;  lai*Wy  and 


piot  program; 


dusbyS««6: 
piMahad  7-946 
Air  quaMy  Implemanlaion 
pfana;  approval  and 
promulyHlion.  varioua 


Washiiglon;  comments  due 
by  34-96:  pubished  7-9- 
96 
Air  quaity  implamentation 
plans;  VAVappnwal  and 
promigatian;  various 
States:  air  quaMy  planning 
purpoeas;  designation  of 


Cohxado;  onmmataa  due  by 
3446:  pubiahed  7-946 
Clean  Air  Act 
Add  rain  proviaians- 
SuNur  dtoxida  alowanca 
auction  and  aiecliunic 


comments  due  by  3-6- 

96;  published  6-6-96 
Hazardous  waste: 
klenliAcatian.  and  isting- 
Exduskxa;  commenia  due 
by  84-96;  puMahed  6- 
2S-96 
Exduaions:  comments  due 
by  8-946;  pubished  6- 
2S-96 
Pesicfcles;  tolerances  in  food, 
animal  feeds,  and  raw 
agriculturni  commodities: 
Maleic  anhyditde- 
dlisobutylene  copolymer, 
sodkjm  sai:  comments 
due  by  8-9-96:  pubished 
7-10-96 
PolyvinylpyrTOidone 
Ixjiylated  polymer; 
comments  due  by  3-9-96: 
published  7-10-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  statk)ns;  table  ol 
assignments: 

Arkansas;  comments  due  by 
8-5-96;  pubished  6-19-96 
CaKfomia:  comments  due  by 
3-5-96:  pubished  6-19-96 
Mississippi:  comments  (*je 
by  3-5-96:  published  6-19- 
96 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  nies: 
Food  retailing  arxj  gasoline 
industries:  games  of 
chance:  comments  due  by 
3-6-96:  put>lished  6-7-96 
INTERIOR  DEPARTMENT 
Indian  Affaira  Bureau 
Indian  Gaming  Regulatory  Act; 
implemenlatkxi: 


Tit>al  revenue  aiucalluii 
plans:  commerHs  due  t)y 
8-6-96:  pubished  6-7-96 
Land  and  water 
Tribal  electhc  power  uliMiea: 
comments  due  by  34-96: 
p>i>ished  6-7-96 
INTERIOR  O^ARTMENT 


Outer  Conlinenlal  Shelf;  oi, 
gas.  and  sulphur  operations: 


requiremenls;  comments 
due  by  8-5-96;  pubished 

Unitization;  model 
agreements;  comments 
due  by  3-5-96;  pubiahed 
6-5-96 
INTERtOR  DEPARTMBIT 
National  Park  Sarwie* 
Special  regulations: 
Big  ThKket  National 
Preserve,  TX:  moored 
houeeboats:  comments 
due  by  3^-96;  pubished 
6-5-66 

INTERIOR  DEPARTMENT 
StMfaoa  MMng  nerlamallen 
and  Efiforcamant  Office 

Permanent  program  and 

abandoned  mine  lend 

redamatkin  plan 

submlaaions: 

Virginia;  comments  due  by 
8-6-96;  pUiished  7-24-96 
JUSTICE  DEPARTMENT 
I 


ImnigraUon: 
Scraenkig  requirements  of 
catriart;  oomiwrils  due 
by  8-946;  ptiiiahad  6-10- 
96 

NATIONAL  LABOR 
RELATIONS  BOARD 

Summary  judgment  molkins 
and  advisory  opiikxis; 


Federal  regulatory  review; 
comments  due  by  3-5-66; 
pubiahed  7-5-96 
NAVAJO  AND  HOP)  INDUN 
RELOCATION  OFFICE 
Archaeoksgical  resources 
protection: 

Lands  developed  lor 
rasatDemenl  pupoaes; 
oimmei^s  due  by  8-746: 
pubished  7-846 
NUCLEAR  REGULATORY 

Environmental  proteclkxi: 
domestic  licensing  and 
related  regulatory  functions: 
Nuclear  power  plant 
operating  Ncenses; 
environmental  review  tor 
renewal;  comments  due 
by  8-5-96;  pubished  7-13- 
96 
FHness-lor-duly  programs: 
Requiremenls  modiiicattona; 
comments  due  by  8-7-66; 
pubished  5-9-96 
STATE  DEPARTMENT 
Visas;  noninmigrant 
documentation: 
Visa  waiver  pikA  program: 
Argentina:  comments  due 
by  8-7-96:  pubiahed  7-3- 
'96 

TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Drawbndge  operations: 
California:  comments  due  l>y 
8-7-96:  published  7-8-96 
Bectrical  engineering: 
Merchant  vessels;  electrical 
engineering  requiremeiVs: 
comments  due  by  3-5-96; 
pubished  3-4-96 
TRANSPORTATION 
DEPARTMENT 
Implementatkin  of  Equal 
Access  to  Justice  Act 
AgerKy  proceedings; 
Federal  regulatory  review; 


comments  due  by  8-646; 

puUiahed  6-6-96 
TRANSPORTATKM 
DEPARTMENT 


Ainmrtliiness  dirsctivee; 
Aviat  Aircrall.  Inc.; 
comments  due  by  8-9-66; 
pubished  &«-96 
Boeing;  comments  due  by 

8-5-96:  pubished  6-26-96 
CFM  International: 
comments  due  by  8-5-96; 
pubished  6-4-96 
McDonnei  Douglas: 
comments  due  by  8-5-96: 
pubished  8-6-96 
Pratt  &  Whitney:  comments 
due  by  8-5-66;  pubished 
6-4-96 
Textron  Lycoming: 
comments  due  by  3-6-96: 
pubished  6-7-96 
Class  E  airapace;  comments 
due  by  3-5-96:  pubished  7- 
3-66 
TRANSPORTATION 
DEPARTMENT 
National  Wghway  Tranie 
Safety  AilminialiaUon 
Motor  vehk:le  safety 
standards: 

Powar-operatated  window. 
parftion.  and  roof  panel 
systems:  comments  due 
by  8-5-96;  pubished  6-4- 
86 
Rolover  prevenlxxi: 
customer  informatior>— 
Stabiity  label  tor  light 
vehicles;  comments  due 
by  8-5-96;  pubished  6- 
5-86 
Naional  Traffic  and  Motor 
Vehtole  Salety  Act;  lee 
adiadule:  comments  due  t>y 
8-846;  pubished  6-24-66 
TREASURY  DEPARTMENT 
Cuitema  Samtoa 
Cuatoms  Iwnds: 


Oiriy-free  stores;  uaa  of 
rsoonis  generated  and 
maintained  by  warahouaa 
propilaiun  and  impartars 
Inalaad  of  apecialy 
prepered  Customs  forms; 
comments  due  by  8-546: 
published  6-646 

Merchandise:  sxaminalian. 
samping.  and  lasting: 

Oelantion  procedures  tor 

merchantse  undergoing 
extended  eiaminatkxi: 
comments  due  by  8-5-96: 
published  6-6-96 

TREASURY  DEPARTMENT 


Financial  managanriam 


Depoailaries  and  financial 
agents  of  Federal 
Government  convnents 
due  by  35-96;  pubished 
6-21-96 


UST  OF  PUBUC  LAWS 

This  is  a  1st  of  pubic  baa 

from  the  104lh  Coni^ess 
which  have  tiecome  Federal 
laws.  It  may  be  used  in 
conjunctkjn  viith  "PLUS" 
(Pubic  Laws  Update  Servk») 
on  202-S2»-6641.  The  text  ol 
laws  is  not  pubished  ii  Ihe 
Fedstal  RaglsMr  but  may  be 
ordered  in  indMdual  paniptJel 
lorm  (referred  to  as  "sHp 
laws")  from  the 
Superinlendenl  of  Docunenta, 
U.S.  Qovanvnanl  Prinling 
Office.  WaahJngkm,  DC  20402 
(phone.  202-512-2470). 

H.R.  2337/PJ_  104-161 

Taxpayer  Ba  of  lights  2  (July 
30,  1996;  110  SlaL  1452) 

Leal  Urt  July  SI,  IMS 


IV 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— AUGUST  1996 


This  table  is  used  by  the  OfBce  of  the  dales,  the  day  after  publication  is 

.  Federal  Register  to  compute  certain  counted  as  the  first  day. 
dates,  such  as  effective  dates  and  When  a  date  falls  on  a  weekend  or 

comment  deadlines,  which  appear  in  holiday,  the  next  Federal  business  day 

agency  documents.  In  computing  these  is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


DATS  Of  FR 
PUeuCATKM 


August  1 


August2 


Augusts 


August  6 


August? 


Augusts 


August9 


August  12 


August  13 


August  14 


August  15 


August  16 


August  19 


August  20 


August  21 


August  22 


August  23 


August  26 


August  27 


August  28 


August  29 


August  30 


15  OAVS  AFTER 
PUeuCATION 


August  16 


August  19 


August  20 


August  21 


August  22 


August  23 


August  26 


August  27 


August  28 


August  29 


August  30 


Septembers 


Septembers 


Septemt)er4 


Septembers 


Septembers 


Seplember9 


September  10 


September  11 


September  12 


September  13 


September  16 


XOAYSAFTBI 

PUeUCATXM 


45  DAVS  AFTER 
PUSUCATKM 


60  dXvS  AFTER 
PUeuCATION 


Septembers 


September  16 


September  30 


Septembers 


September  16 


October  1 


September4 


September  19 


October4 


SeptemlierS 


September  20 


October? 


September  6 


September  23 


October? 


Septemt)er9 


September  23 


October? 


September  9 


September  23 


Octobers 


September  11 


September  26 


Octbberll 


September  12 


September  27 


October  IS 


September  13 


September  SO 


October  IS 


September  16 


September  30 


October  IS 


Septemtjer  16 


September  SO 


October  15 


September  18 


OctobefS 


October  18 


September  19 


October4 


October  21 


September  20 


October? 


October  21 


September  23 


Octot>er  7 


October  21 


September  23 


October? 


October  22 


September  25 


October  10 


October  25 


September  26 


Octotwr  11 


October  28 


September  27 


October  15 


October  28 


September  30 


Octotier  15 


October  28 


September  30 


October  IS 


October  29 


90  DAYS  AFTER 
PU8UCATI0N 


OctotjerSO 


October  31 


November  4 


November  4 


November  5 


Novemtjer  6 


November  7 


(November  12 


November  12 


Novemt)er  12 


November  13 


November  14 


November  18 


November  18 


November  19 


November  20 


November  21 


November  25 


November  25 


November  26 


November  2? 


November  29 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Rwi—d  Jmuaiy  1.  »M 

The  GUIDE  U  a  inaAil  lefcrMice  kiol. 
compiled  from  agency  ragulatiom ,  designed  to 
assist  aiqione  with  Fsdeial  recordlasepiiig 
obligationx. 

The  wioiu  abctncts  in  the  GUIDE  tell  the 
user  (1)  what  lecxxdi  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
penllel  the  COOE  OF  FEDERAL  REGULAnONS 
(CFR)  for  ujufonnity  of  citation  and  easy 
nference  to  the  louice  document. 

Compiled  by  the  Office  ot  the  Redenl 
Ragistei;  National  Aichives  and  Reconb 
Administration. 


Superintendent  of  Documents  Odor  Form 


Charge  your  order. 
It's  easy! 


To  tax  your  ofdws  (202)  512-2290 

Q  YES,  send  me subscriptions  to  1M4  Guide  to  Record  Retention  Requirements  in  ttte  CFR, 

S/N  069-000-CXX)66-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  Is  $ . 


Company  or  personal  name 


Additional  address/attention  Una 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


.  (Includes  regular  shipping  and  handling.)  Price  sutiject  to  change. 


v^necK  meinoa  or  p&fnwnc 

a  CttecM  payable  to  Superintendent  of  Documents 
□  GPO  Deposit  Account  |  |  |  |  |  |  |  I  -  D 
a  VISA      □  MasterCard     |     |     |     |    |  (expiration  dalel 


(Please  type  or  print) 


Thenk  yoi/ fcr  j«ur  ordarf 


Authorizing  signature  "" 

Mai  to:  Superintendent  of  Documents 

P.O.  Box 371954,  Pittsburgh,  RM5250-7954 


Public  Laws 


104th  CongfMS*,  2nd  Session,  1996 


Pamphlet  prints  of  puWic  laws,  pften  referred  to  as  slip  laws,  are  the  inlfial  putjtication  of  Federal 
laws  upon  enactnrterrt  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulary  upon  enactment,  for  the  104th  Congress,  2nd  Session,  1996. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washingrton,DC 
20402-9328.  Prices  vaiy.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    I  YES,  enter  my  subscn|itioa(s)  as  follows: 


*6216 


Chmy»  your  ordtr. 
IftEatyl 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


sabscriptioBS  to  PUBLIC  LAWS  for  the  104«h  Congress.  2nd  Session,  1996  for  $160  per  subscription. 

The  total  cost  of  my  order  is  $__ Intematiooal  aistomers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Cohiinny  or  Penonal  Name) 


(Fleaw  type  or  print) 


(Addtnial  addRsa/aneniiaa  line) 


(Stteei  addiest) 


City,  Stale.  ZB>  Code) 


(Daytime  pluae  including  area  code) 


(Ptadiase  Oner  No.) 


YES   NO 


!  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account         I    I    I    I    I    I    I    1  -  D 
r~l  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i"nrn 

I    I    I    I    I  Thank  you  for 

I     I     I I I  (Credit  card  eipiiation  date)  your  order! 

(Authorizing  Signature)  *^^ 

Mail  To:   Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Registw  is  published  daily  in 
24x.inlcra(iche  format  and  mailM  to 
subscribers  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subecriplion,  the  LSA 
(List  c(  CFR  Sections  Affected)  and  the 
Cumulativ.  Federal  Register  Index  are  . 
mailed  monthly. 

Code  of  Aderal  Regulations 

The  Code  of  Federal  Regulattone, 
compriemg  approximaMy  200  vokimee 
and  renleed  at  taeel  onoe  a  yew  on  a 
queherty  baale,  l«  pubiaHed  m  24» 
iwlcrcScihe  ft)niMl  and  the  current 
yeai^  volumee  are  maiM  M 


Microfiche  Subscription  Prices: 

Rederal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Hsderal  Regulations: 

Cunent  year  (as  issued):  $264.00 


*5419 


Superintendent  of  Documents  Subscription  Order  Form 


Cfiars.>aurafdK  I 

D   YES,<nter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format  Fax  yqjir  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

FedoiU  R.»ister  (MFFR)  □  One  year  at  $433  each        □  Six  mondis  at  $216.50 

Code  of  Federal  Regulatkms  (CFRM6)  □  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penonal  t 


(Please  type  or  print) 


(Additional  addreai/attention  line) 


Far  princjt  ckcft  bu  hekK 

Q  Do  not  make  my  name  available  to  other  maileis 

Check  aelhod  of  pqnmri: 

□  Check  payable  to  Superintendent  of  Documents 
Q  GPO  Deposit  Account        [ 

□  VISA  O  MasterCard 


cn 


-D 


j  (eipintioa) 


(Street  addren) 


1 1  1 1  I  I  I  I  I  I  I  I  I  I  I  I  I  I  T-n 


(Oty,  State,  Zip  code) 


(Daytime  phooe  ifrjxuK^  ^e,  code) 


(PunJuse  Older  no.) 


(Authorizing  Bgnature)  '  , 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Doctunents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  flie  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  passwordtequired). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password  ^^^^^^^^=^^^^^=^^^=^^^^^^^ 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m:  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
""  Internet  E-Mail:  gpoaccess@gpo.gov 
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40380-40393 
Marine  mammals: 
Incidental  taking — 
Naval  activities;  USS  Seawolf  submarine  shock  testing, 
40377-40380 

Nedonal  Science  FoundaUen 


Privacy  Act: 
Systnns  of  records,  40468 

'  Nuclear  Regulatory  Coinnilseion 

Noncs 
Meetings: 
Agreement  States;  technical  and  program  management 
issues  in  regulatirai  of  Atomic  Energy  Act  radioactive 
materials,  40469 
Applications,  hearings,  determinations,  etc.: 
Commonwealth  Edison  Co.  et  al.,  40468-40469 

Perde  Commleelon 

NOTICES 

Meetings;  Sunshine  Act,  40451 

Penelon  end  Welfai*  Benoflts  AdmlnMration 

NOTKa 

Employee  benefit  plans;  class  exemptions: 
Restoration  of  delinquint  contributions  to  plans,  40459- 
40462 
Pension  payback  program;  restoration  of  delinquent 
participant  contributions  voluntary  compliance 
program,  40462-40464 


PuMIc  Heami  Service 

See  Centera  for  Disease  Control  and  Prevenlian 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  RaOrement  Board 

NOTXXS 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  40469- 
40470 

SecurtUea  and  Exchenge  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Delta  Qearing  Corp.,  40471-40472 

Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  40470 
Renaissance  Capital  Growth  &  Income  Fund  HI,  Inc., 
40470-40471 

SocisI  Seeuitty  AdmbiMreUon 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  40472 

Surlece  Mning  Reclamation  and  Enforcement  Ofllca 

PflOPOeEO  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Oklahoma,  40369-40371 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc: 

Cen-Tex  Rail  Link,  Ltd.,  40474-40475 

CSX  Corp.  ot  al.,  40475-40476 
Railroad  services  abandonment: 

New  Hampshire  &  Vermont  Railroad  Co.,  40477 

Textile  Agreements  hnpiementaden  Commltiee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervleion  Office 

RULES 

Management  official  interlocks,  40293-40311 

Transportation  Depertment 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Comptroller  of  the  Currency 
See  Thrift  Supervision  Office 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  40477- 
40478 

Wage  and  Hour  Division 

PROPOSED  RULES 

Wage  rates  predetermination  procedures;  and  construction 
and  nonconstruction  contracts;  labor  standards 
provisions: 
Davis-Bacon  helper  regidations  suspension  continuation, 
40366-40368 


Oeparals  Parte  In  TWe  Issue 

PartH 

Transportation  Department,  Federal  Highway 
Administration,  40484-40487 

Part  III 

Federal  Deposit  Insurance  Corporation,  40490-40497 

Part  IV 

Environmental  Protection  Agency,  40500-40504 


Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numben,  reminders,  and  finding  aids,  appaan  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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DEPARTMENT  OF  AQHCULTURE 

Agrteuttural  MarkaUng  Sanrica 

TCFRPartSI 

[DoGkM  Number  FV-«e-301] 

Florida  Grapalralt,  Florida  Orangaa 
and  Tangaloa,  and,  Florida  Tangorlnaa; 
Grade  Standarda 

AQENCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  conunents. 

summary:  This  ni'  ^  will  revise  the 
United  States  Standards  for  Grades  of 
Florida  Grapefruit,  United  States 
Standards  for  Grades  of  Florida  Oranges 
and  Tangelos,  and.  United  States 
Standards  for  Grades  of  Florida 
Tangerines.  This  rule  revises  the 
"Application  of  Tolerances"  sections, 
which  establishes  the  limitations  of 
defective  fruit  per  sample.  It  also  sets  a 
minimiim  sample  size  of  twenty-five 
fruit. 

EFFECTIVE  DATE:  August  5, 1996. 
Comments  must  be  received  by  October 
1,1996. 

AOORESSES:  Interested  persons  are 
invited  to  submit  written  conunents 
concerning  this  interim  final  rule. 
Comments  must  be  sent  to  the 
Standardization  Section,  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agricnilture,  P.O.  Box 
96456,  Room  2065  South  Building, 
Washington,  DC  20090-6456. 
Conunents  should  make  reference  to  the 
date  and  page  number  of  this  issue  of 
the  Federal  B«gi«tT  and  will  be  made 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours. 

FOR  FURTTIER  atFOnMATKIN  CONTACT: 
Frank  O'Sullivan,  at  the  above  address 
or  call  (202)  720-2185. 


SUPPLEMENTARY  MFOPMATION:  The  U.S. 
Department  of  Agriculture  (UM)A)  is 
issuing  this  rale  in  conformance  with 
Executive  Order  12866. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agrioiitural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
imduly  or  disproportionately  burdened. 
The  United  States  standards  issued 
pursuant  to  the  Act,  and  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  150  handlers 
of  Florida  citrus  who  are  subject  to 
regulation  under  these  standards  and 
approximately  11,000  producers  of 
citrus  in  Florida.  Small  agricultural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  aiwual  receipts  of  less  than 
$500,000.  A  majority  of  handlers  and 
producers  of  Florida  citrus  may  be 
classified  as  small  entitiss. 

These  revisions  will  be  a  benefit  to 
handlers  and  producers  of  Florida 
citrus,  regardless  of  the  size,  by 
minimizing  the  destruction  of  packages 
and  allo%ving  more  defective  fiiiit  in 
individual  packages  while  maintaining 
overall  quality  levels.  Accordingly, 
AMS  has  determined  that  the  issuance 
of  this  interim  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  )ustice 
Reform.  This  action  is  not  intended  to 
have  retroactive  efiect  This  rtile  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  the  rule. 

The  United  SUtes  Standards  for 
Grades  of  Florida  Grapefruit,  United 
States  Standards  for  Grades  of  Florida 


Oranges  and  Tangelos,  and  United 
States  Standards  for  Grades  of  Florida 
Tangerines  were  recently  revised 
following  extensive  discussions  with 
the  Florida  citrus  industry  and  a  60  day 
conunenl  period.  The  final  rule  to  revise 
the  standards  was  published  in  the 
Federal  Register  on  May  8, 1996,  and 
mil  become  effective  August  1. 1996. 
However,  we  received  two  requests  after 
the  publication  date  concerning  the 
revisions  to  the  standards.  One  was 
from  the  Florida  Citrus  Packers,  Inc., 
whi(±  "represents  nearly  90  percent  of 
Florida's  fresh  commercial  citrus 
industry,  growers  and  shippers"  and 
from  the  Commissioner  of  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  (FDACS).  Both 
requested  revision  of  the  "Application 
of  Tolerances"  sections  of  the  standards 
and  they  requested  a  minimum  sample 
size  of  twenty-five  fruit  for  each  of  the 
U.S.  standards  for  Florida  citrus. 

The  "AppUcation  of  Tolerances" 
sections  in  the  standards  efiective 
August  1, 1996,  are  based  on  the 
contents  of  individual  packages  with  no 
specified  sample  size.  At  that  time,  it 
was  AMS*  understanding  that  a 
specified  sample  was  no  longer  needed 
and  that  defects  were  to  be  based  on 
individual  packages.  After  publication 
in  the  Federal  Regiater  on  May  B,  1996, 
the  Florida  citrus  iiulustry  and  FDACS 
stated  the  following  concerns  to  AMS. 

The  industry  stated  that  without 
further  revisions  to  the  standards  it 
would  be  very  costly  to  the  Florida 
citrus  industry.  If  the  standards  are  not 
revised  an  excessive  amount  of 
destruction  to  constmier  packages  could 
occur,  resulting  in  costly  repacking  of 
fruit  and  replacing  of  these  destroyed 
packages.  Also,  the  tolerances  are  too 
restrictive  for  these  consumer  packages 
ultimately  resulting  in  failing  to  market 
citrus  account  of  one  piece  of  defective 
fruit.  They  also  indicated  that  the 
minimum  sample  size  should  be  a 
minimum  of  twenty-five  fruit. 

The  FDACS  stales  that  "*  *  * 
inspections  based  on  small  containers 
will  require  inspection  procedures 
which  are  more  time  consuming  and 
less  efficient  than  the  present."  The 
State  also  expresses  their  concern  in 
adopting  and  implementing  the 
revisions  to  the  "Application  of 
Tolerances"  sections  and  theminimum 
sample  size  of  twenty-five  fruit 
expeditiously,  in  order  to  train 


40290         Fedaral  Kagiater  /  Vol.  61,  No.  150  /  Friday,  August  2,  1996  /  Rules  and  Regulations 


Fadaral  Register  /  Vol.  61.  No.  150  /  Friday.  August  2.  1996  /  Rules  and  Regulations         40291 


40290         Federal  Kegiaier  /  Vol.  61,  No.  150  /  Friday,  August  2,  1996  /  Rules  and  Regulations 


Federal  Kegjster  /  Vol.  61.  No.  150  /  Friday,  August  2,  1996  /  Rules  and  Regulations 


40291 


inspectors  for  the  1996/1997  citrus 
season. 

Therefore,  this  rule  will  change 
Sections  51.760.  Sl.llSl,  and  SI. 1820 
'Tolerances,"  to  set  a  minimum  sample 
size  of  twenty-five  fruit:  which  will  read 
as  follows:  "In  order  to  allow  for 
variations  incident  to  proper  grading 
and  handling  in  each  of  the  foregoing 
grades,  the  fotlowing  tolerances,  by 
count,  based  on  a  minimum  25  count 
sample,  are  provided  as  speciSed:"  The 
Sections  51.781.  51.1152,  and  51.1821 
"Application  of  Tolerances,"  will  also 
chu^  from  individual  package 
limitations  to  limitations  on  individual 
samples  and  will  read  as  follows: 
"Individual  samples  are  subject  to  the 
following  limitations,  unless  otharwlee 
specified  in  %%  51.760,  Sl.llSl.  31.1820, 
respectively.  Individual  samples  shall 
have  not  more  than  one  and  one-half 
times  a  specified  tolerance  of  10  penseat 
or  more,  and  not  more  than  double  a 
specified  tolerance  of  less  than  10 
percent:  Provided,  that  at  least  one 
decayed  or  wormy  fruit  may  be 
pennitted  in  any  sample:  And  provided 
further,  that  the  averages  for  the  entire 
lot  are  within  the  tolerances  specified 
for  the  grade." 

Pursuant  to  5  U.S.C  553,  it  is  found 
and  determined  upon  good  cause  that  it 
IS  impracUcabie,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  eSsctive 
date  of  this  rule  30  days  after 
publication  in  the  Federal  Rogjetar 
because:  (1)  The  standards  tvere 
published  in  the  Federal  Kagiatar  on 
May  8. 1996,  and  will  become  effective 
August  1, 1996:  (2)  harvesting  for  the 
1996/1997  Florida  citrus  season  will 
begin  in  early  Fall  and  USDA  in 
cooperation  with  the  FDACS  needs 
ample  time  to  train  inspectors  and 
inform  the  industry  of  these  changes: 
and  (3)  this  interim  final  rule  provides 
a  60  day  comment  period,  and  all 
comments  timely  received  will  be 
conaidered  prior  to  fjnaliration  of  this 
rule. 

LiM  of  Sidbiecis  in  7  CFS  Part  51 

Agricultural  coounodities.  Food 
grades  and  standards.  Fruits,  Nuts, 
Reporting  and  recordkeeping 
requirements.  Trees,  Vegetables. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  51  is  amended  as  follows: 

PART  51— (AMENOEO) 

1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 


2.  Section  51.760  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


f  St  .780 

In  order  to  allow  for  variations 
inddsnt  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  the 
following  tolerances,  by  count,  based  on 
a  minimum  25  count  sample,  are 
provided  as  specified: 
*        «        *        •        • 

3.  Section  51.761  is  revised  to  read  as 
follows: 

|S1.7«1    AppleMlonelTolarwoaa. 

Individual  samples  are  subject  to  the 
following  limitations,  unless  otherwise 
specified  in  S  51.760.  Individual 
samples  ahaU  have  not  more  than  one 
and  one-half  times  a  specified  tolerance 
of  10  petoent  or  more,  and  not  more 
than  double  a  specified  tolerance  of  leas 
than  10  percent:  Provided,  that  at  least 
one  decayed  or  wormy  buit  may  be 
permitted  in  any  sample:  And  provided 
further,  that  the  averages  for  the  entire 
lot  are  within  the  tolmanoes  specified 
for  the  grade. 

4.  Section  51.1151  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


151.1151    Tc 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  hAnHling 
in  each  of  the  foregoing  grades,  the 
following  tolerances,  by  count,  based  on 
a  minimum  25  count  sample,  are 
provided  as  specified: 

5.  Section  51.1152  is  revised  to  read 
asfoUows: 

151.1162    AppMcallonotTotsnnoaa. 

Individual  samples  are  subject  to  the 
following  limitations,  unless  otherwise 
specified  in  J  51.1151.  Individual 
samples  shall  have  not  more  than  one 
and  one-half  times  a  specified  tolerance 
of  10  percent  or  more,  and  not  more 
than  double  a  specified  tolerance  of  less 
than  10  percent:  Provided,  that  at  least 
one  decayed  or  wormy  fruit  may  be 
permitted  in  any  sample:  And  provided 
further,  that  the  averages  for  the  entire 
lot  are  within  the  toleiances  specified 
for  the  grade. 

6.  Section  51.1820  is  amended  t>y 
reviaing  the  Introductory  text  to  read  as 
follows: 


a  minimum  25  count  sample,  are 
provided  as  specified: 

«        •        *  -      *       • 

7.  Section  51.1821  is  revised  to  read 
as  follows: 

I51.1K1    AppaeaUonetTolaianoe*. 

Individual  samples  are  subject  to  the 
following  limitations,  unless  otherwise 
specified  in  $51.1820.  Individual 
samples  shall  have  not  more  than  one 
and  one-half  times  a  specified  tolerance 
of  10  percent  or  more,  and  not  more 
than  double  a  specified  tolerance  of  less 
than  10  percent:  Provided,  that  at  leest 
one  decayed  or  wormy  fruit  may  be 
permitted  in  any  sample:  And  provided 
further,  that  the  averages  for  the  entire 
lot  are  within  the  tolerances  specified 
for  the  grade. 

Dated:  July  2«,  1W6. 
RabcitCKMney, 
Director.  Fruit  and  VeaptabJe  DiviMion. 

T-EHadA-oVrO^aiisaml  ^ 

tl41» 


:  7  U.S.C  1621-1627, 


fSI.IKO 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  the 
following  tolerances,  by  count,  baaed  on 


7  CFR  Part  915 

[Docket  No.  FVM-«16-1  FW) 

Avooadoa  Oro«m  In  Soulti  Florida; 
AaaaaanMfit  Rati 

AQBtCV:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

WMHADV:  The  OepaitmanI  of 
Amiculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
established  an  assessment  rate  for  the 
Avocado  Administrative  Committee 
(Committee)  under  Marketing  Order  No. 
915  for  the  1996-97  and  sub^quent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  avocados  grown  in  South 
Florida.  Authorization  to  assess  avocado 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
9FECT1VE  DATE:  Effective  on  April  1, 
1996, 

FOR  FURTHER  MFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Ma>l:eting  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2S23-S.  Washington, 
DC  20090-6456,  telephone  (202)  720- 
5127,  FAX  (202)  720-S698,  or  Tershim 
Yeager,  Pn^gram  Assistant.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2S22-S,  Washington, 
DC  20090-6456,  telephone  (202)  720- 
5127,  FAX  (202)  720-5698.  Small 


businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2S23-S,  Washington, 
D.C.  20090-6456:  telephone:  (202)  720- 
2491,  FAX#  (202)  720-5698. 
•umSMBaART  MFORMATION:  This  rule 
is  issued  under  Maiketing  Agreement 
No.  121  and  Order  No.  915,  both  as 
amended  (7  CFR  part  915),  regulating 
the  handling  of  avocados  grown  in 
South  Florida,  hereinafter  referred  to  as 
the  "order."  The  marketing  agreement 
and  order  are  effiactive  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  "Act" 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  South  Florida  avocado 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  avocados  be^nning  April  1, 
1996,  and  continuing  until  amended  oi- 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  B08c(lS)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
vrith  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
heering  die  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  tl(e 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pureuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiiral  Marketing  Service  (AMS) 
has  considered  the  economic  impect  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject.to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  purauant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  otmipatibility. 

There  are  approximately  65  producen 
of  avocados  in  the  production  area  and 
approximately  95  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultural  producen  have  been 
defined  oy  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
S500.000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  avocado  producers  and 
handlen  may  be  classified  as  small 
entities. 

The  avocado  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
memtwrs  of  the  Committee  are 
producers  and  handlers  of  South  Florida 
avocados.  They  are  familiar  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
peraons  have  on  opportunity  to 
participate  and  provide  input. 

The  Committee  met  on  December  13, 
1995,  and  unanimously  recommended 
1996-97  expenditures  of  5122,200  and 
an  assessment  rate  of  50.16  per  bushel 
of  avocados.  In  comparison,  last  year's 
budgeted  expenditures  were  $107,570. 
The  assessment  rate  of  $0. 16  is  the  same 
as  last  year's  established  rate.  Major 
expenditures  reconunended  by  the 
Committee  for  the  1996-97  year  include 
$24,500  for  local  and  natioiial 
enforcement,  and  $24,830  for  research. 
In  comparison,  last  year's  budgeted 
expenditures  were  $15,600  and  S10,000, 


le  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Florida  avocados. 
Avocado  shipments  for  the  year  are 
estimated  at  750.000  bushels  which 
should  provide  $120,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income 
funds  from  the  Conunittee's  authorized 
reserve,  will  be  adequate  to  cover 
brdgeted  expenses.  Funds  in  the  reserve 
will  be  kept  within  the  maximum 
pennitted  by  the  order. 


An  interim  final  rule  regarding  this 
action  was  published  in  the  May  2, 
1996,  issue  of  the  Federal  R«lMr  (61 
FR 19512).  That  rule  provided  fior  a  30- 
day  conunent  period.  No  comments 
were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlere,  the  costs 
are  in  the  form  of  uniform  asaesaments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  produoeis. 
However,  these  costs  will  be  oSsel  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  sigiuficant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  lermirAted  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committer  or  other  available 
information. 

Although  this  asaessnwnt  rate  is 
e%ctive  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  frtnn  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  IJepartment  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  The  Committee's  1996- 
97  budget  and  those  for  subsequent 
fiscal  periods  will  be  reviewed  and,  as 
appropriate,  approved  by  the 
Dispartment. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  that  good  causa 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Kegisler 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis:  (2)  the  1996-97  fiscal  period 
began  on  April  1, 1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  avocados  handled 
during  such  fiscal  period:  (3)  handlere 
are  aware  of  this  action  which  was 
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unanimously  raomunended  by  the 
Conunittee  at  a  public  meeting  and  is 
similai  to  other  assessment  tale  actions 
issued  in  past  years;  and  (4)  an  interim 
final  rule  was  published  on  this  action 
and  provided  for  a  30-day  comment 
period,  no  comments  were  received. 

UH  arSiibin:ts  in  7  CTS  Part  015 

Avocados,  Mariieting  agreements. 
Reporting  and  recordkeeping 
requirements. 

PART  916-AVOCAOOS  GROWN  M 
SOUTH  FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  900  which  was 
published  at  61  FK  19512  on  May  Z. 
1996,  is  adopted  as  a  final  rule  without 
change. 

Dltad:  July  29, 1996. 

Dinctor,  Fniit  and  Vegflable  DhrUon. 

(FR  Doc  96-19636  Filed  8-01-96:  8:45  ami 


Animal  and  Plant  HaaMi  InapacMon 


•  CFRPwtM 

IDoefcalNat«-014-2] 

Ciianga  In  DIaiaii  Stalua  of  Tlw 
NalKartamia  Bacauaa  of  Hog  Chotafs 


AOBiCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SMMARV:  We  are  declaring  The 
Netherlands  free  of  hog  cholera  and 
swine  vesicular  disease.  As  part  of  this 
action,  we  are  adding  The  Netherlands 
to  the  list  of  countries  that,  although 
declared  free  of  swine  vesicular  disease, 
are  subject  to  restrictions  on  pork  and 
pork  products  offered  for  importation 
into  the  United  States.  Declaring  The 
Netherlands  fitee  of  hog  cholera  and 
swine  vesicular  disease  is  appropriate 
because  there  have  been  no  confirmed 
outbreaks  of  hog  cholera  or  swinp 
vesicular  disease  in  The  Netherlands 
since  1992  and  1994,  respectively.  This 
rule  relieves  certain  restrictions  on  the 
importation  of  pork  and  pork  products 
into  the  United  States  from  The 
Netherlands.  However,  because  The 
Netherlands  shares  common  land 
borders  with  countries  affected  by  swine 
vesicular  disease,  the  importation  into 
the  United  States  of  pork  and  pork 
products  from  The  Netherlands  will 
continue  to  tie  restricted. 
OfCCIWE  date:  August  19, 1996. 


FOR  FUmrCR  MFOmiATION  OONTACT:  Dr. 

John  Cougill,  Staff  Veterinarian, 
Products  Program,  National  Center  for 
Import  and  Report,  VS,  APHIS,  4700 
River  Roed  Unit  40,  Riverdale,  MD 
20737-1231,  (301)  734-8888;  or  e-mail: 
jcougillOaphis.usda.gov. 

SUPPLEMBITARY  MFOMUTKM: 

Backgrooad 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  wniirml 
products  in  order  to  prevent  the 
introduction  of  various  animal  diseases, 
including  rinderpest,  foot-and-mouth 
disease,  African  swine  fever,  hog 
cholera,  and  swine  vesicular  disease 
(SVD).  These  an  dangerous  and 
destructive  communicable  diseases  of 
ruminants  and  swine. 

Sections  94.9(8)  and  94.10(a)  of  the 
regulatians  provide  that  hog  cholera 
exists  in  all  countries  of  the  world 
except  those  listed  in  $§  94.9(s)  and 
94.10(a),  which  are  declared  to  be  hee 
of  hog  cholera.  Section  94.12(a)  of  the 
regulations  provides  that  SVD  is 
considered  to  exist  in  all  countries  of 
the  world  except  those  listed  in 
$  94.12(a),  which  are  declared  to  be  bee 
of  SVD. 

On  April  4, 1996,  we  published  in  the 
Federal  Kagistar  (61  FR  14999-15000, 
Docket  No.  96-014-1)  a  proposal  to 
amend  the  regulations  by  adding  The 
Netherlands  to  the  lists  of  countries  in 
SS  94.9(a),  94.10(a),  and  94.12(a)  of  the 
regulations  that  have  been  declared  &ee 
of  hog  cholera  and  SVD.  We  further 
propoBed  to  add  The  Netherlands  to  the 
list  of  countries  in  §  94.13  that,  although 
declared  bee  of  swine  vesicular  disease, 
are  subject  to  restrictions  on  pork  and 
pork  products  oSered  for  importation 
into  the  United  States.  These  actions 
would  relieve  certain  restrictions  on  the 
importation  of  pork  and  pork  products 
into  the  United  States  from  The 
Netherlands. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  )une  3, 
1996.  We  did  not  receive  any  comments. 
The  facts  presented  in  the  proposed  rule 
still  provide  the  basis  for  this  final  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  jule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

EfbctiTe  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
eSisctive  less  than  30  days  after 
publication  in  the  Federal  Kagistar. 
This  rule  reUeves  certain  restrictions  on 


the  importatian  of  porii  and  pork 
products  into  the  United  States  from 
The  Netherlands.  We  have  determined 
that  approximately  2  weeks  are  needed 
to  ensure  that  the  Animal  and  Plant 
Health  Inspection  Service  persoimel  at 
ports  of  entry  receive  official  notice  of 
this  change  in  the  regulations. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  eSsctive  15  days  after 
publicationjn  the  Federal  Ragiatar. 

Executive  Order  12666  and  Ragolator; 
nexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  amends  the  regulations  in 
part  94  by  adding  The  Netherlands  to 
the  lists  of  countries  that  have  been 
declared  fiee  of  hog  cholera  and  SVD. 
This  action  relieves  certain  restrictions 
on  the  importation  of  pork  and  pork 
products  into  the  United  States  from 
The  Netherlands.  However,  the 
importation  of  pork  and  pork  products 
into  the  United  States  from  The 
Netherlands  will  continue  to  be 
restricted  because  The  Netherlands 
shares  a  common  land  border  with 
Belgium,  %vhere  SVD  is  considered  to 
exist.  While  there  are  inspection  and 
certification  procedures  for  ensuring    . 
that  commingling  of  pork  and  pork 
products  bom  the  two  countries  does 
not  take  place,  these  procedures  are  not 
without  cost.  Therefore,  recognition  of 
The  Netherlands  as  free  of  hog  cholera 
and  SVD  is  not  expected  to  significantly 
afiect  pork  exports  to  the  United  States. 
The  total  value  of  pork  exported  to  the 
United  States  from  The  Netherlands  in 
1994  was  $13.2  million  (less  than  two 
percent  of  the  value  orall  U.S.  pork 
imports).  There  were  no  live  swine 
exported  from  The  Netherlands  to  tbe 
Uidted  States  in  1994. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  OrderlZOSS 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  eSect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


Paperwork  Radactiaa  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501 
etieq.). 

Liat  of  Subiects  in  9  av  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  la 
amended  as  follows: 

PART  »4-fllN0ERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAOUE),VELOQENIC 
VnCEROTROPIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER, 
HOa  CHOLERA,  AND  BOVINE 
SPONOrORM  ENCEPHALOPATHY: 
PROMBITED  AND  RESTRICTED 
MPORTATWNS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

AutherMj:  7  U.S.C  147a,  ISOn,  161, 162, 
and  450;  19  U.S.C  1306;  21  U.S.C  111,  114a, 
134a,  134b,  134c,  134f,  136,  and  136a:  31 
IIS.C  9701;  42  U.S.C  4331  and  4332:  7  CTR 
2.22,  2.80,  and  371.2(d). 

|»4J   (Annndad] 

2.  In  S  94.9,  paragraph  (a)  is  amended 
by  adding  "The  Netherlands," 
inunediately  after  "Iceland,". 

iM,10    [Aniandad] 

3.  In  §  94.10,  paragraph  (a)  is 
amended  by  adding  "The  Netherlands," 
immediately  after  "Iceland,". 

IM.1I   (Amandad) 

4.  In  S  94.12,  paragraph  (a)  is 
amended  by  adding  "The  Netherlands," 
immediately  after  "Mexico,". 

194.13    (Ainsnd84| 

5.  In  S  94.13,  the  introductory  text,  the 
first  lentence  is  amended  by  adding 
"The  Netherlands,"  immediately  after 
"Luxembourg,", 

Dona  in  Waaliinglan,  DC,  tills  29tb  day  of 
July  1996, 
A.SfratiB^ 

Acting  Admlnistralar,  Animai  and  Plant 
Htahh  bapaction  Smvica. 
(FR  Doc.  96-19720  Ftlad  (-l-aa;  8:45  ami 


DEPARTMENT  OF  THE  TREASURY 

Oflloa  of  tlw  Compbvaar  of  Dm 
Cuirancy 

12  CFR  Part  36 

IDaekalNo.Be-iq 
Rmi667-ABW 

FEDERAL  RESERVE  BOARD 

12CFRPwt21S 
[DaGkalNo.R-OW;] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPart348 
nm3oe4-AB7i 

DEPARTMENT  OF  THE  TREASURY 

Otflea  of  Thrift  Supardaion 

12CFRPartS63f 
[Doekal  No.  96-611 
RtNt1S0-AAS6 

Managamant  Official  Intarloeta 

AOBKtES:  Office  of  Uie  Comptroller  of 
the  Currency,  Treasury;  Board  of 
Govemora  of  the  Fedwal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation;  Office  of  Thrift 
Supervision,  Treasury.  - 
ACnOlt:  Joint  final  rule. 

SUMMARY:  The  Office  of  die  Comptroller 
of  the  Currency  (OCC),  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  Federal  Deposit 
Insurance  Ciirporation  (FDIC),  and 
Office  of  Thrift  Supervision  (GTS) 
(collectively,  the  agencies)  are  revising 
their  rules  regarding  management 
interlocks.  This  final  rule  omfonns  the 
interlocks  rules  to  recent  statutory 
changes,  modernizes  and  clarifies  the 
ndes,  and  reduces  uimecesaaiy 
regulatory  burdens  where  feasible,' 
consistent  with  statutory  requirements. 
In  so  doing,  it  reflects  comments 
received  on  the  proposed  rule  and  the 
agencies'  further  internal 
considerations. 

EFFECTIVE  DATE:  This  joint  rule  is 
effective  October  1. 1996. 
FOR  FURTtCR  MFORMATION,  OONTACT: 
OCC:  Sue  E.  Aueibach,  Senior  Attorney, 
Bank  Activities  and  Structure  Division 
(202)  874-5300;  Emily  R.  McNaughton, 
National  Bank  Examiner,  Credit  & 
Management  Policy  (202)  874-5170; 
Jackie  Durham,  Senior  Licensing  PoUcy 
Analyst  (202)  874-5060:  or  Ma^  J. 
Tenhundfeld,  Senior  Attorney, 


Legislative  and  Regulatory  Activitiaa 
(202)  874-5090,  250  E  Street.  SW., 
Washington,  DC  20219. 

BoonT  Thomas  M.  Corsi,  Senior 
Attorney  (202/452-3275).  or  Tina  Woo, 
Attorney  (202/452-3890).  Legal 
Division,  Board  of  Govemora  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  oidy,  Teleconununication 
Device  for  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20tfa  and  C  Streets,  NW., 
Washington  DC  20551. 

FDIC:  Curtis  Vaughn,  Examination 
Specialist,  Division  of  Supervision, 
(202)  898-6759;  or  Mark  Mellon, 
Counsel,  Regulation  and  Legislation 
Section,  Legal  Division,  (202)  898-38S4, 
Federal  Deposit  bisursnce  Corporation, 
550  17th  Street,  NW.,  Washington,  DC 
20429. 

OTS:  David  Bristol.  Senior  Attorney, 
Business  Transactions  Division,  (202) 
906-6461;  or  Donna  Deals,  Program 
Manager,  Supervision  Policy,  (202)  906- 
7468. 

SUPPLBKHTARY  MRMMATION: 

Backgrmoui 

Section  303  of  the  Riegle  Community 
Development  and  Reffilatory 
Improvement  Act  of  1994  (CDFUAct) 

Section  303(a)  of  the  CDRI  Act  (12 
U.S.C.  4803(a))  requires  the  agendas  to 
review  their  regulations  in  order  to 
streamline  and  modify  the  regulations  to 
improve  efficiency,  reduce  imnecessary 
costs,  end  eliminate  unwarranted 
constraints  on  credit  availability. 
Section  303(a)  also  requires  the  agencies 
to  work  joinUy  to  make  uniform  ^ 
regulations  and  guidelines 
implementing  common  statutory  or 
supervisory  policies.  The  agencies  have 
reviewed  their  respective  management 
interlocks  regulations  with  these 
purposes  in  mind  and  are  amending  the 
regulations  in  ways  designed  to  meet 
thegoals  of  section  303(a). 

The  agencies  have  made  the  following 
changes  to  their  respective  management 
interlocks  rules  in  order  to  comply  vidth 
the  mandate  of  section  303(a): 

•  The  final  rules  revise  the  definition 
of  "senior  management  official"  to 
eliminate  uncertainty  as  to  when  an 
employee  of  a  depository  institution 
will  be  considered  to  be  a  senicv 
management  official  for  purposes  of  the 
Depository  Institution  Management 
Interiocks  Act  (12  U.S.C.  3201-3206) 
(Interlocks  Act).  Moreover,  the  final 
ndes  conform  this  definition  to 
definitions  of  nimilnr  terms  used 
elsewhere  in  the  agencies'  regulations. 

•  The  final  rules  revise  the  definition 
of  "representative  or  nominee"  to  dariiy 
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tbat  the  agencies  will  determine  that  a 
peison  is  acting  as  a  representative  or 
nominee  on  behalf  of  another  person 
only  when  there  is  an  agreemeDt. 
express  or  implied,  obligating  the  Grst 
person  to  act  on  the  second  person's 
twhalf  with  respect  to  management 
responsibilities. 

•  The  final  rules  reflect  a 
reinterpretation  of  the  Interlocks  Act  by 
the  agencies  that  permits  management 
interlocks  within  a  relevant 
metropolitan  statistical  area  (MSA) 
when  either  of  the  depository 
iiistituti<ms  in  the  MSA  has  assets  of 
less  than  $20  million  (the  agencies 
previously  interpreted  the  Interlocks 
Act  to  pennit  interlocks  between 
unaffiliated  institutions  in  MSA  only  if 
both  depository  institutions  have  assets 
of  less  than  $20  millioa).  This  expands 
the  pool  of  available  managerial  talent 
for  small  depository  Institutions. 

In  implementing  the  Interlocks  Act's 
"regulatory  standards"  exemption 
(Regulatory  Standards  exemption)  and 
the  sxemptian  under  a  "management 
official  consigzunent  program" 
(Management  Consignment  exemption), 
the  final  rules  contain  certain 
presumptions  and  define  key  terms  so 
as  to  eliminate  unnecessary  burdens. 

The  final  rules  ren>ove  the  provision 
concerning  statutorily  grandfathered 
management  interlocks,  given  that  it  is 
unnecessary  in  light  of  the  changes 
made  to  the  Interlocks  Act  by  the  CORI 
Act 

The  agencies  twlleve  that  these 
changes  will  streamline  and  modify 
their  respective  management  interlocks 
regulations,  thus  furthering  the  goals  of 
section  303  of  the  CDRI  Act  These 
changes  are  explaiiwd  more  fully  in  the 
discussion  of  the  final  rule  and 
comments  received. 

Simuno/y  of  Statutory  Changes 

The  CDRI  Act  amended  the  Interlocks 
Act  by  removing  the  agencies'  broad 
authority  to  exempt  o^erwise 
impermissible  interloclLS  and  replacing 
it  with  the  authority  to  exempt 
interlocks  under  more  narrow 
circumstances.  The  CDRI  Act  also 
required  a  depository  organization  with 
a  "grandfathered"  interlock  to  apply  for 
an  extension  of  the  grandfather  period  if 
the  organization  wanted  to  keep  the 
interlock  in  place. ' 

Pursuant  to  the  changes  made  by  the 
CDRI  Act,  a  depository  institution 
seeking  an  exemption  bom  the 
Interlocks  Act's  restrictioru  must  qualify 


'  Tba  igenciM  complstad  tbsir  review  of  requMU 
far  •xtaiuioni  by  March  23.  IMS,  u  dinctad  by  th* 
flatuta.  Thenfon.  tb«  pravistoo  ragArding 
crtwirftng  tb*  grand&lhv  pariod  ia  mocn  Cor 
puipoaaa  of  thia  ragiilatinn 


either  for  a  Regulatory  Standards 
exemption  or  a  Management 
Consignment  exemption.  An  applicant 
seeking  a  Regulatory  Standards 
exemption  must  submit  a  board 
resolutioa  certifying  that  no  other 
candidate  from  the  relevant  conununity 
has  the  necessary  expertise  to  serve  as 
a  management  official,  is  willing  to 
serve,  and  is  not  otherwise  prohibited 
by  the  Interlocks  Act  from  serving. 
Before  granting  the  exemption  request, 
the  appropriate  agency  must  find  that 
the  individual  is  critical  to  the 
institution's  safe  and  sound  operations, 
that  the  interlock  will  not  produce  an 
anticompetitive  effect,  and  tbat  the 
management  official  meets  any 
additional  requirements  unpoaed  by  the 
agenxry.  Under  the  Management 
Consignment  exemption,  the 
appropriate  agency  may  permit  an 
interlock  that  otherwise  would  be 
prohibited  by  the  Interlocks  Act  if  the 
agency  determines  that  the  interlock 
would:  (1)  improve  the  provision  of 
credit  to  low-  and  moderate-income 
areas;  (2)  increase  the  competitive 
position  of  a  minority-  or  women-owned 
institution:  or  (3)  strengthen  the 
management  of  a  newly  chartered 
instttution  or  an  institutian  that  is  in  an 
unsafe  or  unsound  condition  [see  text 
following  "Management  Consignment 
exemption"  in  this  preamble  for  a 
discussion  regarding  interlocks 
involving  a  newly  chartered  institution 
or  an  institution  that  is  in  an  unsafe  or 
unsound  condition). 

ThePropoeai 

On  December  29, 1995,  the  agencies 
published  a  joint  notice  of  proposed 
rulemaking  (proposal)  (60  FR  67424)  to 
implement  these  statutory  changes.  In 
addition,  the  proposal  permitted 
interlocks  involving  two  institutions 
located  in  the  same  relevant 
metropolitan  statistical  area  (RMSA)  if 
the  institutions  were  not  also  located  in 
the  same  community  and  if  at  least  one 
of  the  institutions  had  total  assets  of  less 
than  S20  million.  Finally,  the  proposal 
streamlined  and  clarified  the  ageiunes' 
interlocks  rules  in  various  respects. 

The  Final  Rule  and  Comments  Received 

The  agencies  received  a  total  of  26 
comments,^  some  of  which  were  sent  to 
more  than  one  agency.  Commenters 
overwhelmingly  supported  the 
proposal.  A  few  commenters,  while 
supporting  the  proposal,  suggested  that 
the  agencies  make  additional  changes  as 
discussed  later  in  this  preamble.  Most  of 


'Ttia  Board  noaivad  lOoommaota  from  the 
public,  whila  Um  CXXX  FDIC  and  OTS  racaind  B. 
6,  and  4.  napactivoly. 


the  provisions  in  the  proposal  received 
either  no  comments  or  uniformly 
fevorable  cotrmients.  Accordingly, 
except  where  noted  in  the  text  that 
follows,  the  agencies  have  adopted 
without  revision  the  changes  to  their 
respective  interlocks  rules  that  were  set 
forth  in  the  proposal 

The  following  discussion  summarizes 
the  amendments  to  the  agencies' 
management  interlock  rules  and  the 
conunents  received. 

Authority,  Purpose,  and  Scope 

This  section  in  the  agencies'  final 
rules  identifies  the  Interlocks  Act  as  the 
statutory  authority  for  the  management 
interlodu  regulation.  It  also  states  that 
the  purpose  of  the  rules  governing 
management  interlocks  is  to  foster 
competition  between  unaffiliated 
institutions.  Finally,  this  section 
identifies  the  types  of  institutions  to 
which  each  agency's  regulation  applies. 
The  OCC  rule  uses  the  term  "District 
bank"  to  describe  banks  operating  under 
the  Code  of  Laws  of  the  District  of 
Columbia.  (See  definition  of  "District 
bank"  at  %  2e.2(k).) 

Definitions 

Anticompetitive  eflect 

The  final  rules  define  the  term 
"anticompetitive  effect"  to  mean  "a 
monopoly  or  substantial  lessening  of 
competition,"  a  definition  derived  bum 
the  Bank  Merger  Act  (12  U.S.C.  lB28(c)). 
The  term  "anticompetitive  effect"  is 
used  in  the  Regulatory  Standards 
exemption.  Under  the  Regulatory 
Standards  exemption,  the  appropriate 
agency  may  approve  a  request  far  an 
exemption  to  the  Interlocks  Act  if, 
among  other  things,  the  agency  finds 
that  continuation  of  service  by  the 
management  official  does  not  produce 
an  anticompetitive  e&ct  with  respect  to 
the  affected  InstitutiorL 

The  statute  does  not  define  the  term   ' 
"anticompetitive  effect,"  nor  does  the 
legislative  history  to  the  CDRI  Act  point 
to  a  particular  definition.  The  context  of 
the  Regulatory  Standards  exemption 
suggests,  however,  that  the  agencies 
should  apply  the  term  "anticompetitive 
eSect"  in  a  maimer  that  permits 
interlocks  that  present  no  substantial 
lessening  of  competition.  By  prohibiting 
an  interlock  that  would  residt  in  a 
monopoly  or  substantial  lessening  of 
competition,  the  definition  preserves 
the  &ee  flow  of  credit  and  other  banking 
services  that  the  Interlocks  Act  is 
designed  to  protect.  Moreover,  use  of  a 
definition  familiar  to  the  banking 
industry  enables  the  agencies  to 
'  accomplish  the  legislative  purpose  of 


the  Interlocks  Act  without  imposing 
uimecessary  regulatory  burdens. 

Area  Median  Income 

The  final  rules  define  "area  median 
income"  as  the  median  family  income 
for  the  MSA  in  which 'an  institution  is 
located  or  the  statewide 
norunetropolitan  median  family  income 
if  an  institution  is  located  outside  an 
MSA.  The  term  "area  median  income" 
is  used  in  the  definition  of  "low-  and 
modetate-iiux>me  areas,"  which  in  turn 
is  used  in  the  implementation  of  the 
Management  Consignment  exemption. 

Oitical 

The  final  rules  define  "critical"  as 
"important  to  restoring  or  maintaining  a 
depository  organization's  safe  and 
sound  operations."  The  term  "critical" 
is  used  in  the  Regulatory  Standards 
exemption.  Under  that  exemption,  the 
appropriate  agency  must  find  that  a 
prorxHed  management  official  is  critical 
to  the  safe  and  sound  operations  of  the 
affected  institution.  12  U.S.C. 
3207(b)(2)(A). 

Neither  the  statute  nor  its  legislative 
history  defines  "critical."  The  agencies 
are  concerned  that  a  narrow 
interpretation  of  this  term  would  nullify 
the  Regulatory  Standards  exemption.  If 
someone  were  "critical"  to  the  safe  and 
sound  operations  of  an  institution  only 
if  the  institution  would  fail  but  for  the 
service  of  the  person  in  question,  the 
exemption  would  have  little  relevance, 
because  the  standard  would  be 
impossible  to  meet.  Given  that  Congress 
clearly  intended  for  the  Regulatory 
Standards  exemption  to  permit 
interlocks  under  some  circiunstances, 
the  question  thus  becomes  how  to 
define  those  circumstances. 

The  agencies  believe  that  the 
definition  adopted  in  these  final  rules  is 
consistent  with  the  legislative  intent  by 
insuring  that  only  persons  of 
demonstrated  expertise  and  importance 
to  the  institution's  safe  and  sound 
operations  may  serve  pursuant  to  a 
Regulatory  Standards  exemption. 

Depository  Institution 

The  final  rules  make  no  substantive 
change  to  the  definition  of  "depository 
institution."  Two  commenters  noted 
that  several  of  the  agencies  interpret 
"depository  institutimi"  to  include  only 
those  institutions  that  accept  deposits 
(see,  e.g..  Board  Staff  Opinion  of  March 
29, 1983, 1  F.RRS.  3-838;  OCC  No- 
Objection  Letter  No.  93-01,  October, 
1993;  FDIC  hiterpretive  Letter  No.  85- 
27),  and  requested  that  the  agencies 
clarify  that  these  interpretations  will  not 
be  a&cted  by  the  final  rules.  The  OCC, 
Board,  and  FDIC  note  that  the  final  rules 


change  neither  the  definition  of 
"depository  institution"  nor  the 
application  of  that  definition,  and  that 
the  interpretations  dted  remain  accurate 
statements  of  the  positions  of  these 
agencies. 

Low-  and  Moderate-income  Areas 

The  final  rules  define  this  term  as  a 
census  tract  (or,  if  an  area  is  not  in  a 
census  tract,  a  block  numbering  area 
delineated  by  the  United  States  Bureau 
of  the  Census)  in  which  the  median 
family  income  is  less  than  100  percent 
of  the  area  median  income.  This  term  is 
used  in  the  Management  Consigiuneni 
exemption  that  permits  an  otherwise 
impermissible  interlock  if  the  interlock 
would  improve  the  provision  of  credit 
to  a  low-  and  moderate-income  area. 
The  final  rules  clarify  thai  the  agencies 
will  evaluate  whetiier  an  area  is  low-  or 
moderate-income  by  comparing  the 
median  family  income  for  the  census 
tract  to  be  helped  (or,  if  there  is  no 
census  tract,  the  block  numbering  area 
delineated  by  the  United  States  Bureau 
of  the  Census)  with  the  area  median 
income.  Income  data  will  be  derived 
from  the  most  recent  decennial  census. 

One  commeoler  requested  thai  the 
agencies  useacutoffofl20percentof 
the  area  median  income  for  determining 
whether  an  area  is  "low-  or  moderate- 
income."  This  commenter  suggested 
that  this  higher  cutofF  would  be 
consistent  with  the  flexibility  vested  in 
the  agencies  to  implement  the 
Management  Consignment  exemption  in 
a  way  designed  to  make  it  easier  for 
institutions  to  serve  economically 
disadvantaged  areas. 

The  agencies  agree  that  a  cutoff  above 
80  percent  of  the  area  median  income  is 
appropriate,  given  that  "low-income"  is 
defined  in  Title  I,  Subtitle  A  of  the  CUR] 
Act  (titled  "Community  Development 
Banking  and  Financial  Institutions")  to 
mean  not  more  than  80  percent  of  the 
area  median  income.  12  U.S.C.  4702(17). 
The  agencies  believe  that  Congress,  by 
using  the  term  "moderate-income"  in 
addttiofi  to  "low-income"  in  section 
338(b)  of  the  CDRI  Act  (which  created 
the  Management  C^mignment 
exemption),  intended  for  that  term  to 
apply  to  an  area  where  the  median 
family  income  exceeds  the  cutoff  for 
low  income  established  elsewhere  in  the 
CDRI  Act. 

The  agencies  disagree,  however,  that 
a  culoff  above  100  percent  of  area 
median  income  is  appropriate.  The 
agencies  continue  to  believe  that  the  100 
percent  cutoff  proposed  best  effectuates 
the  Congressional  purpose  of  fadUtating 
the  flow  of  credit  to  economically 
disadvantaged  areas.  Moreover,  the 
threshold  adopted  is  i  commonly  used 


definition  for  "moderate-income"  in 
other  statutory  provisions.^ 

Management  Official 

The  final  rules  define  "nuuiagement 
official"  to  include  a  senior  executive 
officer,  a  director,  a  branch  manager,  a 
trustee  of  an  organization  under  &e 
control  of  trustees,  or  any  person  who 
has  a  representative  or  nominee  serving 
in  such  capacity.  The  definition 
excludes  (1)  A  person  whose 
management  functions  relate  either 
exclusively  to  the  business  of  retail 
merchandising  or  manufacturing  or 
principally  to  btisiness  outside  uie 
United  States  of  a  foreign  commercial 
bank  and  (2)  a  person  excluded  by 
section  202(4)  of  the  Inleriocks  Act  (12 
U.S.C  3201(4)). 

The  final  rules  remove  the  phrase  "an 
employee  or  officer  with  management 
functions,"  which  appeared  in  the 
former  rule.  In  its  place,  the  agencies 
have  used  the  term  "senior  executive 
officer"  as  defined  by  each  agency  in  its 
regulation  pertaining  to  the  prior  notice 
of  changes  in  senior  executive  officers, 
which  implement  section  32  of  the 
Federal  Ileposit  Insurance  Act  (FDI  Act) 
(12  U.S.C.  1831i)  as  added  by  section 
914  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA)  (Pub.  L.  No.  101-73, 103  StaL 
183).  The  agencies  have  made  this 
change  to  eliminate  the  uncertainty  and 
attendant  compliance  burden  created  by 
the  ambiguous  term  "management 
functions."  The  final  rules  incorporate 
specific  illustrative  examples  of 
positions  at  depository  organizations 
that  will  be  treated  as  senior  executive 
officers.  See  12  CFR  5.51(c)(3)  (OCC);  12 
C:FR  225.71(a)  (Board);  12  CFR 
303.14(a)(3)  (FDIC);  and  12  CFR 
574.9(a)(2)  (OTS).  The  agencies  believe 
that  these  definitions  vrill  allow 
depository  organizations  to  identify 
impennissible  interlocks  with  greater 
certainty  and  thus  will  enhance 
compliance. 

One  conunenter  requested  that  the 
agencies  amend  the  rules  to  expand  the 
exemption  that  exists  for  individuals 
whose  management  functions  relate  to 
the  business  of  retail  merchandising  or 
manufacturing.  In  response  to  this 
request,  the  agencies  carefully  reNiewed 
their  respective  rules  and  concluded 
that  the  rules  as  drafted  are  sufficiently 
broad  to  address  the  concerns  expressed 
by  the  commenter.  This  commenter  also 
requested  that  the  agendas  clarify  the 
procedures  by  which  someone  may 
confirm  that  an  organization  complies 


>See.  tf..  12  U.S.C  4502(10)  (defining 
"modenla-income"  in  the  context  of  theatatvte 
addraaalng  government  apooaofed  enlorprlaea]. 
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with  the  regulation.  Tiie  agencies  note 
that  an  organization  may  request  from 
the  appropriate  regulator  at  any  time 
confirmation  that  a  given  interlock 
complies  with  applicable  law.  The 
agencies  have  elected  not  to  impose  any 
ptocsdural  requirements  in  the 
regulation  on  this  type  of  request. 

Relevant  Metropolitan  Statistical  Area 
(RMSA) 

The  Gnal  rules,  like  the  former  rules, 
define  "relevant  metropolitan  statistical 
area  (RMSAJ"  as  an  MSA,  a  primary 
MSA,  or  a  coosoUdated  MSA  that  is  not 
comprised  of  designated  primary  MSAs. 
However,  unlike  the  former  rules,  the 
final  rules  clarify  that  this  definition 
will  be  used  to  the  extent  that  the  Office 
of  Management  and  Budget  (OMB) 
defines  and  applies  the  terms  MSA, 
primary  MSA,  and  consolidated  MSA. 
This  change  reflects  the  fact  that  OMB 
defines  "consolidated  MSA"  to  include 
two  or  more  primary  MSAs.  Given  that 
a  consolidated  MSA,  by  OMB's 
definition,  is  comprised  of  primary 
MSAs.  the  reference  to  a  consolidated 
MSA  in  the  Interlocks  Act  and  the 
agencies'  regulations  is  inappropriate, 
llie  final  rules  enable  the  agencies  to 
implement  the  statute  in  a  way  that 
complies  with  both  the  spirit  and  the 
letter  of  the  Interlocks  Act. 

Bepresentative  or  Nominee 

The  final  rules  define  "representative 
or  nominee"  as  someone  who  serves  as 
a  management  official  and  has  an 
obligation  to  act  on  behalf  of  someone 
else.  The  final  rules  remove  the  rest  of 
the  definition  that  appeared  in  the 
former  rule,  however,  and  insert  in  Ueu 
thereof  a  statement  that  the  appropriate 
agency  will  find  that  someone  has  an 
obligation  to  act  on  behalf  of  someone 
else  only  if  there  is  an  agreement 
(express  or  implied)  to  act  on  behalf  of 
another.  This  change  clarifies  that  the 
determination  of  whether  someone 
serves  a  representative  or  nominee  will 
depend  on  whether  there  is  a  basis  to 
conclude  that  an  agreement  exists  to  act 
on  someone's  behalf. 

Prohibitions 

The  former  rules  prohibited  interlocks 
in  the  following  three  instances.  First, 
no  two  unaffiliated  depository 
organizations  may  have  an  interlock  if 
they  (or  their  depository  institution 
affiliates)  have  depository  institution 
offices  in  the  same  community.  Second, 
a  depository  organization  may  not  have 
an  interlock  with  any  unaffiliated 
depository  organization  if  either 
depository  organization  has  assets  of 
S20  million  or  more  and  the  depository 
organizations  (or  depository  institution 


affiliates  of  either)  have  depository 
institution  offices  in  the  same  RMSA.' 
Third,  if  a  depository  organization  has 
total  assets  exceeding  Si  billion,  it  (and 
its  affiliates)  may  not  have  an  interlock 
with  any  depository  organization  with 
total  assets  exceeding  $500  million  (or 
affiliate  thereof),  regardless  of  location. 

The  final  rules  amend  the  restriction 
applicable  to  institutioru  with  assets 
equal  to  or  exceeding  S20  million  to 
better  conform  to  the  purposes  of  the 
Interlocks  Act.  Whereas  the  former  rules 
prohibited  interlocks  in  an  RMSA  if  one 
of  the  organizations  has  total  assets  of 
S20  million  or  more,  the  final  rules 
apply  the  RMSA-wide  prohibition  only 
if  both  organizations  have  total  assets  of 
S20  million  or  more.  Interiocks  within 
a  community  involving  unaffiliated 
depository  organizations  will  continue 
to  be  prohibited,  regardless  of  the  size 
of  the  organizations. 

The  agencies  beheve  that  this  change 
is  consistent  with  both  the  language  and 
the  intent  of  the  Interlocks  Act.  While 
the  statute  uses  the  plural  "depository 
institutions"  in  section  203(1)  of  the 
Interlocks  Act  (12  U.S.C.  3202(1)).  in 
context,  the  wording  is  ambiguous  and 
neither  the  statute  nor  its  legislative 
history  compels  the  conclusion  that  the 
interlock  must  involve  two  institutions 
with  less  than  S20  million  in  assets 
before  the  less  restrictive  prohibition 
applies. 

'The  Interlocks  Act  seeks  to  prohibit 
interlocks  that  could  enable  two 
institutions  to  engage  in  anticompetitive 
behavior.  However,  an  institution  with 
total  assets  of  less  than  $20  million  is 
likely  to  derive  most  of  its  business  hom 
the  conununity  in  which  it  is  located 
and  is  unlikely  to  compete  with 
institutions  that  do  not  have  offices  in 
that  community.  Therefore,  an  interlock 
involving  one  in.stitution  with  assets 
under  S20  million  and  another 
institution  with  assets  of  at  least  $20 
million  not  in  the  same  community  is 
not  likely  to  lead  to  the  anticompetitive 
conduct  that  the  Interlocks  Act  is 
designed  to  prohibit. 

The  agencies  believe,  moreover,  that 
the  change  will  promote  rather  than 
inhibit  competition.  Expanding  the  pool 
of  managerial  talent  for  institutions  with 
assets  under  $20  million  could  enhance 
the  ability  of  smaller  institutions  to 
compete  by  improving  the  management 
of  these  institutions. 

Every  comment  on  this  change  either 
supported  the  change  without 
qualification  or  supported  the  change 
and  asked  the  agencies  go  even  farther. 


A  few  commenters  suggested  that  the 
agencies  should  raise  the  asset 
thresholds  discussed  earlier  and/or 
provide  blanket  exceptions  for 
institutions  with  total  assets  below 
certain  levels.  The  agencies  note  that  the 
Interlocks  Act.  which  establishes  the 
thresholds  at  which  the  various 
prohibitions  apply,  does  not  vest  the 
agencies  with  authority  to  change  these 
levels  or  to  exempt  classes  of 
organizations  from  the  statute's 
prohibitions.  Accordingly,  the  agencies 
have  not  adopted  the  changes  proposed 
by  these  conunenters. 

Interlocking  Relationships  Expressly 
Permitted  by  Statute 

The  final  rules  state  the  exemptions 
found  in  12  U.S.C.  3204  (l)-<8).'  The 
final  rules  reorder  the  exemptions  set 
forth  in  the  current  regulations  in  order 
to  conform  the  list  of  exemptions  to  the 
list  set  forth  in  the  Interlocks  Act. 

Regulatory  Standards  Exemption 

The  final  rules  set  forth  the 
requirements  that  a  depository 
organization  must  satisfy  in  order  to 
obtain  a  Regulatory  Standards 
exemption.  The  rules  implement  the 
requirement  regarding  certification  by 
allowing  a  depository  organization's 
board  of  directors  (or  the  organizers  of 
a  depository  organization  that  is  being 
formed)  to  certify  to  the  appropriate 
agency  that  no  other  qualified  candidate 
has  been  found  after  undertaking 
reasonable  efforts  to  locate  qualified 
candidates  who  are  not  prohibited  from 
service  under  the  Interlocks  Act.  If  read 
narrowly,  the  Interlocks  Act  could 
require  a  depository  organization  to 
evaluate  every  person  in  a  given  locale 
that  might  be  qualified  and  interested. 
This  would  create  a  requirement  that,  in 
practice,  would  be  impossible  to  satisfy. 
Given  that  Congress  would  not  have 
included  an  exemption  that  would  have 
no  practical  application,  the  agencies 
believe  that  the  "reasonable  efforts" 
standard  is  consistent  with  the 
legislative  intent. 


'Acommanityasthattflrni  U  defined  in  Ihe  rules 
U  loullv  than  on  RMSA.  Then  may  be  sev«n] 
niUel  in  one  RMSa. 


'The  Inlerlodu  Act  cnnlalna  an  additional 
exemption  for  savings  auociations  and  savings  and 
loan  holding  companies  that  have  issued  stoci  in 
coimectlon  with  a  nualified  stock  issuance  pursuant 
to  aaclion  10(ql  of  tne  Home  Owners'  Loan  Act  (12 
U.S.C  1«7a(q)).  See  12  U.S.C  3204(91  The  OTS 
therefore  will  continue  (o  list  an  additional 
exemption  in  iu  interlocks  regulation  that  the  other 
agencies  do  not  list  Another  exemption  providaa 
for  interlocks  as  a  result  of  an  emergency 
acquisition  of  a  savings  association  authorized  In 
accordance  with  section  I3(k)  of  the  Fedeiel 
Deposit  hisuiance  Act  (12  U.S.C  1823(k))  if  the 
FDIC  has  given  its  approval  to  the  interlock.  The 
FDfC  will  continue  to  list  an  additional  exemption 
in  its  managoment  interlocks  regulation  that  the 
other  egenciea  do  not  liat. 
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The  final  rules  also  set  forth 
presumptions  that  the  agencies  will 
apply  when  reviewing  an  application 
for  a  Regulatory  Standards  exemption. 
First,  each  agency  will  presimie  that  an 
interlock  iviU  not  have  an 
anticompetitive  effect  if  it  involves 
institutions  that,  if  merged,  would  not 
trigger  a  challenge  from  the  agencies  on 
competitive  grounds.  This  presumption 
is  unavailable,  however,  for  interlocks 
subject  to  the  Major  Assets  prohibition. 

Generally,  the  agencies  will  not  object 
to  a  merger  on  competitive  grounds  if 
the  poet-merger  Herfindahl-Hirschman 
Index  (HHI)  for  the  market  is  less  than 
1800  and  the  merger  increases  the  HHI 
by  200  points  or  less.  This  presumption 
will  enable  applicants  to  avoid  the 
unnecessary  burden  of  submitting  a 
competitive  analysis  in  several 
instances.  The  agencies  have  found  this 
HHI  benchmark  to  be  a  useful  guide  to 
evaluating  anticompetitive  effects  of 
interlocks.'  However,  the  agencies  may 
decide  that  this  presiunption  should  not 
be  conclusive  in  appropriate 
circumstances,  such  as  when  approval 
of  an  interlock  request  would  lead  to 
several  institutions  being  linked  by 
overlapping  management. 

Second,  the  agencies  will  presume 
that  a  person  is  critical  to  an 
institution's  safe  and  sound  operations 
if  the  agencies  also  approved  that 
individual  under  section  914  of  FIRREA 
and  the  institution  in  question  either 
was  a  newly  chartered  institution,  failed 
to  meet  minimum  (capital  requirements, 
or  otherwise  was  in  a  "troubled 
condition"  as  defined  in  the  rev^wing 
agency's  section  914  regulation  at  the 
time  the  section  914  filing  was 
approved.^ 

The  final  rules  also  address  the 
duration  of  an  interlock  permitted  imder 
the  Regulatory  Standards  exemption. 
The  statute  does  not  require  that  these 
interltx:ks  terminate.  In  light  of  this 
open-ended  grant  of  authority,  the 
agencies  have  not  adopted  a  specific 
term  for  a  permitted  exemption.  Instead, 
an  agency  may  require  an  institution  to 
terminate  the  interlock  if  the  agency 
determines  that  the  management  official 
in  question  either  no  longer  is  critical  to 


^See,  e.g..  the  OCC's  Bank  Merger  Competitive 
Analysis  Screen  (OCC  Advisory  Letter  95-4.  July 
18,  1995):  Department  of  justice  Merger  Guidelines 
(49  FR  26823.  June  29,  1984)  (applied  by  the  Board): 
I^IC  Statement  of  Policy:  Bank  Merger 
Transactions  (S4  FR  3904S.  Sept.  22, 19091. 

^  This  presumption  also  applies  to  individuals 
whose  service  as  a  senior  executive  officer  is 
approved  by  the  OCC  pursuant  to  the  standard 
conditions  imposed  on  newly  chartered  lutiorul 
banks  and  to  individuals  whose  service  as  a 
rrunagement  official  is  approved  by  the  f^lC  as  a 
condition  of  a  grant  of  deposit  insurance  prior  to 
the  opening  of  the  depoailory  Institutioa. 


the  safe  and  sound  operations  of  the 
affected  organization  or  that  continued 
service  will  produce  an  anticompetitive 
effect.  The  agencies  will  provide 
affected  organizations  an  opportimity  to 
submit  information  before  they  make  a 
final  determination  to  require 
termination  of  an  interlock. 

One  commenter  suggested  that  the 
agencies  clarify  that  the  IS-month  grace 
period  that  applies  when  an  interlixJc 
must  be  terminated  due  to  a  change  in 
circumstances  also  applies  in  the  case  of 
a  Regulatory  Standaiiis  exemption  that 
must  be  terminated.  The  agencies  agree 
with  the  commenter  that  it  is 
appropriate  in  most  cases  to  grant  a 
grace  period  following  the  termination 
of  a  Regulatory  Standards  exemption  in 
order  to  minimize  the  disruption  of  the 
affected  institution  that  otherwise  might 
be  caused  by  the  loss  of  a  management 
official. 

There  may  be  circiunstances, 
however,  where  immediate  termination 
of  a  regulatory  standards  exemption 
would  be  appropriate.  For  instance,  if 
an  organization  obtains  an  exemption 
on  the  basis  of  misleading  information, 
the  organization's  primary  regulator  will 
require  the  organization  to  take 
appropriate  steps  to  immediately 
remedy  the  situation.  The  final  rules 
thus  provide  for  the  possibility  of  a 
grace  period,  with  the  caveat  that  the 
agencies  may,  under  appropriate 
circumstancss,  order  the  immediate 
termination  of  a  Regulatory  Standards 
exemption. 

Another  commenter  suggested  that 
the  agencies  limit  the  term  of  a 
Regulatory  Standards  exemption  when 
the  exemption  is  granted.  This 
commenter  opined  that  depository 
organizations  would  benefit  from  the 
greater  certainty  by  avoiding  questions 
concerning  whether  a  director  must 
vacate  his  or  her  position  on  a  board. 
The  agencies  believe  that  the  pnx»dures 
in  the  final  rules  for  terminating  a 
Regulatory  Standards  exemption  will 
provide  an  affected  organization  with 
ample  certainty  concerning  the 
permissibility  of  continued  service. 

Grandfathered  Interlocking 
Relationships — Removed 

Section  338(a)  of  the  CDRI  Act 
authorizes  the  agencies  to  extend  a 
grandfathered  interlock  for  an 
additional  five  years  if  the  management 
official  in  question  satisfies  the  statutory 
criteria  for  obtaining  an  extension. 

The  final  rules  remove  the  sections 
addressing  the  grandfather  exemption 
because  they  are  unnecessary  and 
redundant  in  light  of  the  statute. 
Individuals  who  wished  to  extend  their 
exemption  already  have  applied  for  and 


received  an  exampUcm  if  they  met  the 
statutory  criteria. 

Management  Consignment  Exemption 

The  final  rules  implement  the 
Management  Clonsignment  exemption, 
set  forth  in  section  209(c)  of  the 
biteriocks  Act  (12  U.S.C  3207(c)),  by 
restating  the  statutory  i3iteria  with  three 
clarifications.  First,  the  final  rules  state 
that  the  agencies  consider  a  "newly 
chartered  institution"  to  be  an 
institution  that  has  been  chartered  for 
less  than  two  years  at  the  time  it  files 
an  application  for  exemption.  This 
standard  is  consistent  with  certain  other 
banking  agency  thresholds  for 
determining  when  an  institution  is 
considered  newly  chartered  (see,  e.g.,  12 
CFR  5.Sl(d),  225.72(a)(1);  303.14(b)). 

Second,  the  final  rules  clarify  that  the 
exemption  available  for  "minority-  and 
women-owned  institutions"  is  available 
for  an  institution  that  is  ovvned  either  by 
minorities  or  women.  In  analyzing  the 
exemptions  to  the  Interlocks  Act  Uiat 
the  Federal  banking  agencies  have 
approved,  the  House  Conference  Report 
to  the  CDRI  Act  (H.R.  Conf  Rep.  No. 
652, 103d  Cong.,  2d  Sess.  181  (1994)) 
(Conference  Report)  states  that  the  types 
of  institutions  that  have  re<:eived 
exemptions  include  those  that  are 
"owned  by  women  or  minorities." 
These  exemptions  ultimately  were 
codified  in  the  Interlocks  Act. 
Accordingly,  the  agencies  bave 
concluded  that  Congress  intended  the 
Management  Consignment  exemption  to 
assist  institutions  owned  by  women 
and/or  by  minorities,  but  did  not  intend 
to  require  the  institution  to  be  owned  by 
both. 

Third,  the  final  rules  permit  on 
interlcxJc  if  Ihe  interlock  would 
strengthen  the  management  of  either  a 
newly  chartered  institution  or  an 
institution  that  is  in  an  unsafe  or 
unsound  condition.  Section  209(c)(1)(C) 
of  tiie  Interlocks  Act  (12  U.S.C. 
3207(c)(1)(C))  permits  an  exemption  if 
the  interl(x:k  would  "strengthen  the 
management  of  newly  chartered 
institutions  that  are  in  an  unsafe  or 
unsoimd  condition, "  However,  this 
provision  contains  what  appears  on  its 
face  to  be  an  error,  given  that  an 
exemption  limited  to  situaticms 
involving  newly  chartered  institutions 
that  also  are  in  an  unsafe  and  unsound 
condition  would  have  no  practical 
utility.  The  chartering  agencies  do  not 
approve  an  appUcation  for  a  bank  or 
thrift  charter  unless  the  applicant 
seeking  a  charter  can  demonstrate  that 
the  proposed  new  financial  institution 
will  operate  in  a  safe  and  sound  maimer 
for  the  foteseeable  future.  While  there 
may  be  an  extraordinary  instance  where 
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a  newly  chartated  institutloii 
inunediately  experiences  unfurojeen 
problems  so  severe  ifaat  they  threaten 
the  safety  and  soundness  of  that 
institution,  there  is  nothing  in  the 
legislative  hiatory  to  suggest  that 
Congress  intended  to  limit  the 
Management  Consignment  exemption  to 
such  rare  instances. 

Moreover,  the  legislative  history  of 
the  CDRI  Act  suggests  that  the  agencies 
are  to  apply  the  Management 
Consignment  exemption  in  cases 
involving  either  newly  chartered 
institutions  or  institutions  that  are  in  an 
unsafe  or  unsound  condition.  The 
Conference  Report  notes  that  the 
agencies  have  used  their  exemptive 
authority  to  grant  exemptions  in  limited 
cases  where  mstitutions  "are 
particularly  in  need  of  management 
guidance  and  expertise  to  operate  in  a 
safe  and  sound  manner."  Id.  The 
Conference  Report  goes  on  to  state  that 
"E.xamples  of  exceptions  permissible 
under  an  agency  management  official 
consignment  program  include 
improving  the  provision  of  credit  to 
low-  and  moderate-income  areas, 
increasing  the  competitive  position  of 
minority-  and  women-owned 
institutions,  and  strengthening  the  (sic)  ' 
management  of  newly  chartered 
institutions  or  institutions  that  are  in  an 
imsaie  or  unsound  condition."  Id.  at  182 
(emphasis  added). 

Finally.  Congress  used  the 
exemptions  in  the  agencies'  current 
rules  as  the  model  for  the  Management 
Consignment  exemption.  See  id.  at  181- 
182.  These  exemptions  distinguish 
newly  chartered  institutions  Erom 
institutions  that  are  in  an  unsafe  or 
unsound  condition.  The  reference  in  the 
CDRI  Act's  legislative  history  to  the 
current  regulatory  exemptions  suggests 
that  Congress  intended  to  codify  these 
exemptions. 

For  these  reasons,  the  agencies  will 
permit  Management  Consignment 
exemptions  if  the  management  official 
will  strengthen  either  a  newly  chartered 
institution  or  an  institution  that  is  in  an 
unsafe  or  unsound  condition. 

The  final  rules  set  forth  two 
presumptions  that  the  agencies  will 
apply  in  coimection  with  an  application 
for  an  exemption  under  the 
Management  Consignment  exemption. 
First,  the  agencies  will  presume  that  an 
individual  is  capable  of  strengthening 
the  management  of  an  institution  that 
has  been  chartered  for  less  than  two 
years  if  the  reviewing  agency  approved 
the  individual  to  serve  as  a  management 
official  of  that  institution  pursuant  to 


ncUoa  914  of  FIRKEA.'  Second,  the 
agencies  will  presume  that  an 
individual  is  capable  of  strengthening 
the  management  of  an  institution  that  is 
in  an  imsafe  or  unsound  condition  if  the 
reviewing  agency  approved  the 
individual  to  serve  under  section  914  as 
a  management  official  of  that  institution 
at  a  time  when  the  institution  was  not 
in  compliance  with  miniminn  capital 
requirements  or  otherwise  was  in  a 
"troubled  condition." 

The  agencies  believe  that 
presumptions  of  suitability  are  less 
valid  when  applied  to  the  other 
Management  Consignment  exemptions 
because  there  is  no  reason  to  conclude 
that  a  management  ofBcial  approved 
under  section  914  necessarily  will 
improve  the  flow  of  credit  to  low-  and 
moderate-income  areas  or  increase  the 
competitive  position  of  minority-  or 
women-owned  institutions.  Moreover, 
the  final  rules  do  not  contain  a 
presumption  regarding  effects  on 
competition,  given  that  this  is  not  a 
bctor  to  be  considered  by  the  agencies 
when  reviewing  an  application  for  a 
Management  Consignnient  exemption. 

The  final  rule*  set  forth  the  limits  on 
the  duration  of  a  Management 
Consignment  exemption.  The  Interlocks 
Act  limits  a  Management  Consignment 
exemption  to  two  years,  with  a  possible 
extension  for  up  to  an  addibonal  two 
years  if  the  applicant  satisfies  at  least 
one  of  the  criteria  for  obtaining  a 
Management  Consignment  exemption. 
The  final  rules  implement  this 
limitation  by  requiring  interested  parties 
to  submit  an  application  for  an 
extension  at  least  30  days  before  the 
expiration  of  the  initial  term  of  the 
exemption  and  by  clarifying  that  the 
presumptions  that  apply  to  initial 
applications  also  apply  to  extension 
applications. 

One  commenter  suggested  that  the 
agencies  should  be  consistent  in  how 
they  address  the  duration  of  a 
Management  Consignment  exemption 
with  how  the  agencies  address  the 
duration  of  a  Regulatory  Standards 
exemption,  and  permit  a  Management 
Contipaaent  exemption  to  last  until  the 
appropriate  agency  orders  the  interlock 
terminated.  The  statute  is  clear, 
however,  that  a  Management 
Consignment  exemption  may  not  last 
more  than  one  initial  two-year  term  and 
one  extension  of  up  to  an  additional  two 


"  Tbis  prasiunption  abo  ■ppllaa  to  an  iodivldual 
whoM  service  aa  a  aeoicrr  executive  otfker  ofe 
Rational  bank  is  approved  punuent  to  tlia  Bleodard 
coadjtion*  impoeed  by  the  OGC  on  newly  chanered 
tietiona]  banks  and  to  an  individual  whoae  aervice 
81  a  managanient  official  la  approved  by  tb«  FDIC 
aa  a  condition  of  a  gnnl  of  depoell  inaurance  prior 
to  the  opening  of  llw  dafMeitaey  inatltutlon. 


years  in  appropiiats  dicumstancat. 
Accordingly,  die  agencies  have  not 
adopted  the  approiach  suggested  by  the 
commenter. 

CTxutge  in  Ctminutoncas 

The  final  rules  provide  a  IS-month 
grace  period  for  nongrand fathered 
interlocks  that  become  impennissible 
due  to  a  change  in  circumstances.  This 
period  may  be  shortened  by  the  agencies 
under  appropriate  circumstances. 

Paperwork  Reduction  Act 

OCC:  The  collection  of  information 
requirements  contained  in  this  final  rule 
have  been  reviewed  and  approved  by 
the  Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
3S07(dl)  under  control  number  1557- 
0196.  Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1557-0196), 
Washington.  DC  20503,  with  copies  to 
the  Legislative  and  Regulatory  Activities 
EKvision  (1557-0196),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washin^on,  IK  20219. 

The  collection  of  mformation 
requirements  in  this  final  rule  are  found 
in  12  CFR  26.4(h)(l)(i),  26.5(a)(1), 
Z6.5(a)(2).  26.6(a).  and  26.6(c).  This 
information  is  required  by  the  Interlocks 
Act.  and  will  be  used  by  the  OCC  to 
evaluate  compliance  with  the 
requirements  of  the  Interlocks  Act  1^ 
national  banks  and  District  banks.  Ine 
collections  of  information  are  required 
to  obtaii)  a  benefit. 

Respondents  are  not  required  to 
respond  to  the  foregoing  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 
The  likely  respondents  are  national 
banks  and  District  banks. 

Estimated  average  annual  burden 
hours  per  respondent:  3  hours. 

Estimated  number  of  respondents: 
100. 

Start-up  costs  to  respondents:  None. 

Boond:  In  accordance  with  section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Ch.  35:  5  CFR  1320 
Appendix  A.l),  the  Board  reviewed  the 
final  rule  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget.  Comments  on 
the  collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(7100-0046,  7100-0134.  7100-0171. 
7100-0266),  Washington.  DC  20503. 
with  copies  of  such  comments  to  be  sent 
to  Mary  M.  McLaughlin.  Federal 
Reserve  Board  Clearance  Officer, 
Division  of  Research  and  Statistics,  Mail 
Stop  97,  Board  of  Governors  of  the 
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Federal  Reserve  System,  Washington, 
DC  20551. 

The  collection  of  information 
requirements  in  this  final  rule  are  foimd 
in  12  CFR  212.4(h)(l)(i).  212.5(a)(1), 
212.5(a)(2).  212.6(a),  and  212.6(c].  This 
information  is  required  to  evidence 
compliance  with  the  requirements  of  the 
Interlocks  Act  as  amended  by  section 
338  of  the  CDRI  Act.  The  respondents 
are  state  member  banks  and  subsidiary 
depository  institutions  of  bank  holding 
companies. 

Currently,  information  on 
management  official  interlocks  is 
gathered  as  a  part  of  the  following 
applications:  membership  in  the  Federal 
Reserve  System  (OMB  No.  7100-0046); 
state  member  bank  mergers  (OMB  No. 
7100-0266):  changes  in  bank  control 
(OMB  No.  7100-0134):  and  bank 
holding  company  acquisitions  of 
depository  institutions  (OMB  No.  7100- 
0171).  The  estimated  portion  of  burden 
for  each  application  that  is  attributable 
to  management  interlocks  averages  4 
hours,  and  the  burden  ranges  from  as 
much  as  6  hours  to  as  little  as  0.5  hours. 
It  is  estimated  that  822  applications  are 
filed  annually,  with  an  estimate  of  3.288 
hours  of  annual  burden.  Based  on  an 
hourly  cost  of  $20.  the  annual  cost  to 
the  public  is  estimated  to  be  $65,760. 
The  Federal  Reserve  believes  that  the 
final  rule  will  have  a  minimal  eSect  on 
respondent  burden. 

'nie  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to.  these 
information  collections  unless  they 
display  currently  valid  OMB  control 
numbers. 

No  issues  of  confidentiality  under  the 
provisions  of  the  Freedom  of 
Information  Act  normally  arise  for  the 
applications. 

FDIC:  The  collections  of  information 
contained  in  this  final  rule  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  3064-0118  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Inject 
(3604-0118),  Washington,  DC  20503, 
with  copies  of  such  comments  to  be  sent 
to  Steven  F.  Hanft.  Office  of  the 
Executive  Secietary.  Room  F-453. 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW.,  Washington,  DC 
Z0429. ^ 

The  collection  of  information 
requirements  in  this  final  role  are  found 
in  12  CFR  348.4(i)(l)(i),  348.S(a)(l), 
348.5(a)(2).  348.6(a).  and  348.6(c).  This 
information  is  required  by  the  Interlocks 
Act  as  amended  by  section  338  of  the 


CDRI  Act.  and  will  be  used  by  the  FDIC 
to  evaluate  compliance  with  the 
requirements  of  the  Interlocks  Act  by 
insured  nonmember  ktanks.  The  likely 
respondents  are  insured  nonmember 
baiiks. 

Estimated  number  of  respondents:  S 
applicants  per  year. 

Estimated  average  annual  burden  per 
respondent:  4  hours. 

Estimated  armual  frequency  of 
recordkeeping:  Not  applicable  (one-time 
application). 

Estimated  total  armual  recordkeeping 
burden:  24  hours. 

OTS:  The  collection  of  information 
requirements  contained  in  this  rule  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1550-0051),  Washington.  DC  20503. 
with  copies  to  the  Business 
Transactions  Division  (1550-0051), 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW.,  Washington.  DC. 

The  collection  of  information 
requirements  in  this  final  rule  are  found 
in  12  CFR  563f.4(h)(l)(i).  563f.5(a)(l). 
S63f.5(a)(2),  563f.6(a),  and  563f.e(c). 
This  information  is  required  by  the 
Interlocks  Act.  and  will  be  used  by  the 
OTS  to  evaluate  compliance  with  the 
requirements  of  the  Interlocks  Act  by 
savings  associations.  The  collections  of 
information  are  required  to  obtain  a 
benefit. 

Respondents  are  not  required  to 
respond  to  the  foregoing  collection  of 
information  luiless  it  displays  a 
currently  valid  OMB  control  number. 
The  likely  respondents  are  savings 
associations. 

Estimated  average  annual  burden 
hours  per  respondent:  4  hours. 

Estimated  number  of  respondents:  8. 

Start-up  costs  to  respondents:  None. 

Regulatory  Flexibility  Ad 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  e05(b)).  the  regulatory  fiexibility 
analysis  otherwise  requited  imder 
section  603  of  the  RFA  (5  U.S.C  603)  is 
not  required  if  the  head  of  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
the  agency  publishes  such  certification 
and  a  succinct  statement  explaining  the 
reasons  for  such  certification  in  the 
Federal  Register  along  with  its  final 
rule. 

Pursuant  to  section  eos(b)  of  the  RFA, 
the  agencies  hereby  certify  that  this  rule 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  agencies  expect  that  this 
rule  will  not  (1)  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities  or 
(2)  create  any  additional  burden  on 
small  entities.  The  changes  to  the 
exemptions  are  required  by  the 
Interlocks  Act.  The  agencies  have  added 
presumptions  that  will  streamline  and 
simplify  the  application  procedures  for 
obtaining  an  exemption  from  the 
Interlocks  Act  prohibitions,  and  have 
defined  key  terms  used  in  the 
provisions  implementing  these 
exemptions  in  a  way  that  is  intended  to 
eliminate  any  unnecessary  burden.  As 
noted  in  the  preamble  discussion  of  the 
changes  made  by  the  final  rule,  the 
agencies  have  made  substantive  changes 
that  will  permit  more  flexibility  to 
institutions  with  total  assets  of  less  than 
$20  million,  clarified  the  circumstances 
under  which  someone  will  be  deemed 
to  be  a  "representative  or  nominee."  and 
amended  the  definition  of  "senior 
management  official"  so  as  to  provide 
greater  clarity  and  to  conform  this 
definition  with  definitions  of  similar 
terms  used  in  other  regulations. 

The  impact  of  these  changes  %vill  be 
to  minimize,  to  the  extent  possible,  the 
costs  of  complying  with  this  final  rule. 

Executive  OrderlZMe 

OCC  and  OTS:  The  OCC  and  OTS 
have  determined  that  this  role  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

Unfunded  Mandates  Act  of  199S 

OCC  and  OTS:  Section  202  of  the 
Unfunded  Mandates  Act  of  1995 
(Unfunded  Mandates  Act)  requires  that 
an  agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
likely  to  result  in  a  Federal  mandate  that 
may  result  in  the  annual  expenditure  of 
SlOO  million  or  more  in  any  one  year  by 
State,  local,  and  tribal  govenunents,  in 
the  aggregate,  or  by  the  private  sector.  If 
a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  alternatives  before 
promulgating  the  rule. 

The  OCC  and  OTS  have  determined 
that  this  final  rule  will  not  result  in 
expenditures  by  State,  local,  and  tribal 
govenmients.  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year. 
Accordingly,  neither  the  OCC  nor  the 
OTS  has  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
regulatory  alternatives  considered. 
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List  of  Subieclf 
12  CFR  Part  20 

Antitrust.  Banks,  banking.  Holding 
companies.  Management  omdal 
interlocks.  National  lianks. 

12CFRPami2 

Antitrust,  Banks,  banking,  Holding 
companies.  Management  official 
interlocks. 

12  CFR  Part  3M 

Antitnist.  Banks,  banking.  Holding 
companiea. 

12  CFR  Part  S63f 

Antitrust,  Holding  companies. 
Management  official  interlocks,  Savingi 
associations. 

Office  of  (he  ComptioUer  of  the 
Cuimc; 

MCnOaipterl 

Autbority  and  bmance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  OCC  revises  part  ZB  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Ragulations  to  teed  as  ibUowc 

PART  26— MANAOEMENT  OFFKUL 
MTlRLCCia 

26.1  Autberity.  purpose,  and  scope. 

26.2  Definidoss. 

26.3  ProhiblliODs. 

26.4  IntariocUng  relationships  pennittsd  by 
statute. 

26.5  Regulatory  Standards  axsmptUm. 

26.6  Manayment  Coniignnwmt  exemption. 

26.7  f^hany  In  I  III  lllllltlllMaS 

26.6    BnliMcenieuL 
Airtheritr- 12  V.SJC.  83a  and  3201-3206. 

§19.1    AirihOfHyi  purpose^  and  eoope. 

(a)  Authority.  This  part  is  issued 
under  the  provisions  of  tlie  Depoeitory 
Institution  Management  Interlocks  Act 
(Interlocks  Act)  (12  U.S.C.  3201  e<  seq.), 
as  amended,  and  the  OCC's  general 
rulemaking  authority  in  12  U.S.C  QSa. 

(b)  Purpose.  The  purpose  of  the 
Interlocks  Act  and  this  part  is  to  foster 
competition  by  generally  prohibiting  a 
management  official  ban  serving  two 
nonaffiliated  depository  organizations 
in  situations  where  the  management 
interlock  likely  would  have  an 
anticompetitive  efiect. 

(c)  Scope.  This  part  applies  to 
management  officials  of  national  tnnks. 
District  bonks,  and  affilialBS  cf  either. 

(26^    DennMloiia. 

For  purposes  of  this  part,  the 
foUowd^  definitiona  apply: 

(a)  Affuiate.  (1)  The  term  affUiate  has 
the  meaning  given  in  section  202  of  the 
Interlocks  Act  (12  U.S.C.  3201).  For 


purposes  of  that  section  202,  shares  held 
by  an  individual  include  shares  held  by 
members  of  his  or  her  immediate  bmily. 
"Immediate  family"  means  spouse, 
mother,  bther,  child,  grandchild,  sister, 
brother,  or  any  of  their  spouses,  whether 
or  not  any  of  their  shares  are  held  in 
trust 

(2)  For  purposes  of  section  202(3)(B) 
of  the  Interlocks  Act  (12  U.S.C. 
3201(3)(B)).  an  affiliate  relationship 
involving  a  national  bank  based  on 
common  ownership  does  not  exist  if  the 
OCC  determines,  after  giving  the 
affected  persons  the  opportunity  to 
respond,  that  the  asserted  affiliation  was 
established  in  order  to  avoid  the 
prohibitions  of  the  Interlocks  Act  and 
does  not  represent  a  true  commonality 
of  interest  between  the  depository 
ocganizationa.  In  making  this 
determination,  the  OCC  considers, 
among  other  things,  whether  a  person. 
Including  members  of  his  or  her 
immediate  bmily,  whose  shares  are 
necessary  to  constitute  the  group  owns 
a  nominal  percentage  of  the  sharea  of 
one  of  the  organizations  and  the 
percentage  is  substantially 
disproportionate  to  that  person's 
ownership  of  shares  in  the  other 
organization. 

(b)  Anticompetitive  effect  means  a 
monopoly  or  substantial  leaaening  of 
competition. 

(c)  Area  median  income  means: 

(1)  The  median  family  income  for  the 
metropolitan  statistical  area  (MSA),  if  a 
depository  organization  is  located  in  an 
MSA:  or 

(2)  The  statewide  nonmetropolitan 
median  family  income,  if  a  depository 
organization  is  located  outside  an  MSA. 

(d)  Community  means  a  city,  town,  or 
village,  and  contiguous  of  adjacent 
cities,  towns,  or  villages. 

(e)  Contiguous  or  adjacent  cities, 
towns,  or  villages  means  cities,  towns, 
or  villages  whose  borders  touch  each 
other  or  whose  borders  are  within  10 
road  miles  of  each  other  at  their  closest 
points.  The  property  line  of  an  office 
located  in  an  unincorporated  city,  town, 
or  village  is  the  boundary  line  of  that 
dty,  town,  or  village  for  the  purpose  of 
this  definition. 

(f)  Critical  means  important  to 
restoring  or  maintaining  a  depository 
organization's  safe  and  sound 
operations. 

(g)  Depository  holding  company 
means  a  bank  holding  company  or  a 
savings  and  loan  holding  company  (as 
more  fiilly  defined  in  section  202  of  the 
Interlocks  Act  (12  U.&C.  3201))  having 
its  principal  office  located  in  the  United 
Sutes. 

(fa)  Depository  institution  means  a 
commercial  bank  (including  a  private 


bank),  a  savings  bank,  a  trust  company, 
a  savings  and  loan  association,  a 
building  and  loan  association,  a 
homestead  assotdation,  a  cooperative 
bank,  an  industrial  bank,  or  a  credit 
imion,  chartered  under  the  laws  of  the 
United  States  and  having  a  principal 
office  located  in  the  United  States. 
Additionally,  a  United  States  office, 
including  a  branch  or  agency,  of  a 
foreign  commercial  baiik  is  a  depository 
institution. 

(i)  Depository  institution  affiliate 
means  a  depository  institution  that  is  an 
affiliate  of  a  depository  organization. 

(jl  Depository  organization  means  a 
depository  institution  or  a  depository 
holding  company. 

(k)  District  bank  means  any  State  bank 
operating  under  the  Code  of  Law  of  the 
District  of  Columbia. 

(1)  Low-  and  moderate-income  areas 
means  census  tracts  (or,  if  an  area  is  not 
in  a  census  tract,  block  numbering  areas 
delineated  by  the  United  States  Bureau 
of  the  Cet^sus)  where  the  median  family 
income  is  less  than  100  percent  of  the 
aree  median  income. 

(m)  Management  official.  (1)  The  term 
management  official  means: 

(i)  A  director, 

(ii)  An  advisory  or  honorary  director 
of  a  depository  institution  with  total 
assets  of  $100  million  or  more: 

(iii)  A  senior  executive  officer  as  that 
term  is  defined  in  12  CFR  5.51(c)(3); 

(iv)  A  branch  manager; 

(v)  A  trustee  of  a  depository 
organization  under  the  control  of 
tniateas;and 

(vi)  Any  person  who  has  a 
representative  or  nominee  serving  in 
any  of  the  capacities  in  this  paragaph 
(m)(l). 

(2)  The  term  management  official 
does  not  include: 

(i)  A  person  whose  management 
fiinctions  relate  exclusively  to  the 
business  of  retail  merchandising  or 
manufacturing; 

(ii)  A  person  whose  management 
fiinctions  relate  princioally  to  the 
business  outside  the  United  States  of  a 
foreign  commercial  bank;  or 

(iii)  A  penon  described  in  the 
provisos  of  section  202(4)  of  the 
Interlocks  Act  (12  U.S.C  3201(4)) 
(refBrring  to  an  officer  of  a  State- 
fjiartered  savings  bank,  ctmperatlve 
bank,  or  trust  company  that  neither 
makes  real  eatate  mortgage  loans  nor 
accepts  savings). 

(n)  Office  means  a  principal  or  branch 
office  of  a  depositoty  institution  located 
in  the  United  Slates.  Offhe  does  not 
include  a  representative  office  of  a 
foreign  ctmmiercial  bank,  an  electronic 
terminal,  or  a  loan  production  office. 

(o)  Person  means  a  natural  person, 
corporation,  or  other  business  entity. 


Federal  RegUter  /  Vol.  61.  No.  150  /  Friday.  August  2.  1996  /  Rules  and  Regulations         40301 


(p)  Relevant  metropolitan  statistical 
area  (RMS A)  means  an  MSA,  a  primary 
MSA,  or  a  consolidated  MSA  that  is  not 
comprised  of  designated  primary  MSAs 
to  the  extent  that  these  terms  are 
defined  and  applied  by  the  Office  of 
Manawment  and  Budget. 

(q)  Representative  or  nominee  means 
a  natural  person  who  serves  as  a 
management  official  and  has  an 
obligation  to  act  on  behalf  of  another 
person  mth  respect  to  management 
responsibilities.  The  OCC  will  find  that 
a  person  has  an  obligation  to  act  on 
behalf  of  another  person  only  if  the  first 
person  has  an  agreement,  express  or 
implied,  to  act  on  behalf  of  the  second 
person  with  respect  to  management 
responsibilities.  The  OCC  will 
determine,  after  giving  the  affected 
persons  an  opportunity  to  respond, 
whether  a  person  is  a  representative  or 
nominee. 

(r)  Total  assets.  (1)  The  term  (otoy 
ossets  means  assets  measured  on  a 
consolidated  basis  and  reported  in  the 
most  recent  fiscal  year^end  Consolidated 
Report  of  Condition  and  Income. 

(2)  The  term  total  assets  does  not 
include: 

(i)  Assets  of  a  diversified  savings  and 
loan  holding  company  as  defined  by 
section  10(a)(1)(F)  of  the  Home  Owners' 
Loan  Act  (12  U.S.C.  1467a(a)(l)(F)) 
other  than  the  assets  of  its  depository 
institution  affiliate; 

(ii)  Assets  of  a  bank  holding  company 
that  is  exempt  from  the  prohibitions.of 
secdon  4  of  the  Bank  Holding  Company 
Act  of  1956  pursuant  to  an  order  issued 
under  section  4(d)  of  that  Act  (12  U.S.C. 
1843(d))  other  than  the  assets  of  its 
depository  institution  affiliate;  or 

(iii)  Assets  of  offices  of  a  foreign 
conmiercial  bank  other  tlian  the  assets 
of  its  United  States  branch  or  agency. 

(s)  United  States  means  the  United 
States  of  America,  any  Stale  or  territory 
of  the  United  States  of  America,  the 
District  of  Columbia,  Puerto  Rico, 
Guam,  American  Samoa,  and  the  Virgin 
Islands. 

S2a.3    ProhibMona. 

(a)  Community.  A  management 
official  of  a  depository  organization  may 
not  serve  at  the  same  time  as  a 
management  official  of  an  unaffiliated 
depository  organization  if  the 
depository  organizations  in  question  (or 
a  depository  institution  affiliate  thereof) 
have  offices  in  the  same  community. 

(b)  RMSA.  A  management  official  of  a 
depository  organization  may  not  serve  at 
the  same  time  as  a  management  official 
of  an  unaffiliated  depository 
organization  if  the  depository 
organizations  in  question  (or  a 
depository  institution  affiliate  thereof) 


have  offices  in  the  same  RMSA  and  each 
depository  organization  has  total  assets 
of  $20  million  or  more. 

(c)  Major  assets.  A  management 
official  of  a  depository  organization 
with  total  assets  exceeding  Si  billion  (or 
any  affiliate  thereof)  may  not  serve  at 
the  same  time  as  a  management  official 
of  an  unaffiliated  depository 
organization  with  total  assets  exceeding 
$500  million  (or  any  affiliate  theteoO. 
regardless  of  the  location  of  the  two 
depository  organizations. 

126.4    Inlarloctdng  ralatlonslilpa  penntttad 
bystetuM. 

The  prohibitions  of  §  26.3  do  not 
apply  in  the  case  of  any  one  or  more  of 
the  following  organizations  or  to  a 
subsidiary  thereof: 

(a)  A  depository  organization  that  has 
been  placed  formally  in  liquidation,  or 
which  is  in  the  hands  of  a  receiver, 
conservator,  or  other  official  exercising 
a  similar  function; 

(b)  A  corporation  operating  under 
section  25  or  section  25A  of  the  Federal 
Reserve  Act  (12  U.S.C  601  et  seq.  and 
12  U.S.C.  611  et  se<j.,  respectively)  (Edge 
Corporations  and  Agreement 
Corporations); 

(c)  A  credit  union  being  served  by  a 
management  official  of  another  credit 
union: 

(d)  A  depository  organization  that 
does  not  do  business  within  the  United 
States  except  as  an  incident  to  its 
activities  outside  the  United  States; 

(e)  A  Stale-chartered  savings  and  loan 
guaranty  corporation; 

(f)  A  Federal  Home  Loan  Bank  or  any 
other  bank  organized  solely  to  serve 
depository  institutions  (a  bankers'  bank) 
or  solely  for  the  purpose  of  providing 
securities  clearing  services  and  services 
related  thereto  for  depository 
institutions  and  securities  companies;  . 

(g)  A  depository  organization  tliat  is 
closed  or  is  in  danger  of  closing  as 
determined  by  the  appropriate  Federal 
depository  institutions  regulatory 
agencj^&nd  is  acquired  by  another 
depository  organization.  This  exemption 
lasts  for  five  years,  beginning  on  the 
date  the  depository  organization  is 
acquired;  and 

(n)(l)  A  diversified  savings  and  loan 
holding  company  (as  defined  in  section 
10(a)(1)(F)  of  the  Home  Owners'  Loan 
Act  (12  U.S.C.  1467a(a)(l)(F))  with 
respect  to  the  service  of  a  director  of 
such  company  who  also  is  a  director  of 
an  unaffiliated  depository  organization 
if: 

(i)  Both  the  diversified  savings  and 
loan  holding  company  and  the 
unaffiliated  depository  organization    - 
notify  their  appropriate  Federal 
depository  institutions  regulatory 


agency  at  least  60  days  before  the  dual 
service  is  proposed  to  begin;  and 

(ii)  The  appropr^e  regulatory  agency 
does  not  disapprove  the  dual  service 
before  the  end  of  the  60-day  period. 

(2)  The  OCC  may  disapprove  a  notice 
of  proposed  service  if  it  finds  that: 

(i)  Ine  service  cannot  be  structured  or 
limited  so  as  to  preclude  an 
anticompetitive  effect  in  financial 
services  in  any  part  of  the  United  States; 

(ii)  The  service  would  lead  to 
substantial  confficts  of  interest  or  unsafe 
or  unsound  practices;  or 

(iii)  The  notificant  failed  to  fiiraish  all 
the  information  required  by  the  OCC 

(3)  The  OCC  may  require  that  any 
interlock  permitted  under  this 
paragraph  (h)  be  terminated  if  a  change 
in  circumstances  occurs  with  respect  to 
one  of  the  interlocked  depository 
organizations  that  would  have  provided 
a  basis  for  disapproval  of  the  interiock 
during  the  notice  period. 

{2S.S    ReguMory Standard* amnplkin. 

(a)  Criteria.  The  OCC  may  permit  an 
interlock  that  otherwise  would  be 
prohibited  by  the  Interlocks  Act  and 

S  26.3  if: 

(1 )  The  board  of  directon  of  the 
depository  organization  (or  the 
organizere  of  a  depository  organization 
being  formed)  that  seeks  the  exemption 
provides  a  resolution  to  the  OCC 
certifying  that  the  organization,  after  the 
exercise  of  reasonable  e^orts.  is  unable 
to  locate  any  other  candidate  from  the 
community  or  RMSA,  as  appropriate, 
who: 

(i)  Possesses  the  level  of  expertise 
required  by  the  depository  organization 
and  who  is  not  prohibited  from  service 
by  the  Interlocks  Act;  and 

(ii)  Is  willing  to  serve  as  a 
management  official;  and 

(2)  The  OCC.  after  reviewing  an 
application  submitted  by  the  depository 
organization  seeking  the  exemption, 
determines  that: 

(i)  The  management  official  is  critical 
to  the  safe  and  sound  operations  of  the 
affected  depository  organization;  and 

(ii)  Service  by  the  management 
official  will  not  produce  an 
anticompetitive  effect  with  respect  to 
the  depositor^'  organization. 

(b)  Presumptions.  The  OCC  applies 
the  following  presumptions  when 
reviewing  any  application  for  a 
Regulatory  Standards  exemption: 

(1)  An  interlock  will  not  nave  an 
anticompetitive  effect  if  it  involves 
depository  organizations  that,  if  merged, 
would  not  cause  the  post-merger 
Herfindahl-Hirschman  Index  (HHI)  to 
exceed  1800  and  would  not  cause  the 
HHI  to  increase  by  more^than  200 
points.  This  presumption  does  not 
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ipply  to  depository  argaiiintioiu 
sub)ect  to  the  Major  Auels  prohibition 
of  S  26.3(c). 

(2)  A  proposed  management  official  is 
critical  to  the  safe  and  sound  operations 
of  a  depository  institution  if: 

(i)  That  official  is  approved  by  the 
OGC  lo  serve  as  a  director  or  senior 
executive  officer  of  that  institution 
pursuant  to  12  CFR  5.51  or  pursuant  to 
conditions  imposed  on  a  newly 
chaitated  national  bank;  and 

(ii)  The  institution  had  operated  for 
less  than  two  years,  was  not  in 
compliance  with  minimum 'capital 
requirements,  or  otherwise  was  in  a 
"troubled  condition"  as  defined  in  12 
CFR  5.51  at  the  time  the  service  under 
that  section  was  approved. 

(c)  Duration  of  interlock.  An  interlock 
permitted  under  this  section  may 
continue  until  the  OCC  notifies  the 
affected  depository  organizations 
otherwise.  The  OCC  may  require  a 
national  bank  to  terminate  any  interlock 
permitted  under  this  section  if  the  OCC 
concludes,  alter  giving  the  afiected 
persons  the  opportunity  to  resp<nd,  that 
the  determinations  imder  paragraph 
(a)(2)  of  this  section  no  longer  may  be 
made.  A  management  official  may 
continue  serving  the  depository 
organization  involved  in  the  interlock 
for  a  period  of  IS  months  follovring  the 
date  of  the  order  to  terminate  the 
interlock.  The  OCC  may  shorten  this 
period  under  appropriate 
circumstances. 

|2U 


(a)  Criteria.  The  OCC  may  permit  an 
interlock  thai  otherwise  would  be 
prohibited  by  the  Interlocks  Act  and 

§  26.3  if  the  OCC.  after  revieviring  an 
application  submitted  by  the  depository 
organization  seeking  an  exemption, 
determines  that  the  interlock  would: 

(1)  Improve  the  provision  of  credit  to 
low-  and  moderate-income  areas; 

(2)  Increase  the  competitive  position 
of  a  minority-  or  women-owned 
depository  organization: 

(3)  Strengthen  the  management  of  a 
depository  institution  that  has  been 
chartered  for  less  than  two  years  at  the 
time  an  application  is  filed  under  this 
pail;  or 

(4)  Strengthen  the  management  of  a 
depository  institution  that  is  in  an 
unsafe  or  unsound  condition  as 
determined  by  the  OCC  on  s  case-by- 
case  basis. 

(b)  Presumptions.  The  OCC  applies 
the  following  presumptions  when 
reviewing  any  application  tor  a 
Management  Comagnment  exemption: 

(1)  A  proposed  management  official  is 
capable  of  atreogthaning  the 


management  of  a  depository  institution 
described  in  paragraph  (aK3)  of  this 
aactiiHi  if  that  official  is  approved  by  the 
OOC  to  serve  as  a  director  or  senior 
executive  officer  of  that  institution 
pursuant  to  12  CFR  5.51  or  pursuant  to 
conditions  imposed  on  a  newly 
cfaartoed  national  bank  and  the 
institution  had  operated  for  less  than 
two  years  at  the  time  the  service  under 
12  C7R  5.51  was  approved:  and 

(2)  A  propoaed  management  official  is 
capable  of  strengthening  the 
management  of  a  depository  institution 
desCTioed  in  paragraph  (a)(4)  of  this 
section  if  that  official  is  approved  by  the 
OCC  to  serve  as  a  director  or  senior 
executive  officer  of  that  institution 
pursuant  to  12  CFR  S.51  and  the 
institution  was  not  in  compliance  with 
minimum  capital  requirements  or 
otherwise  was  in  a  "troubled  conditioo" 
as  defined  tmder  12  CFR  5.51  at  the 
time  service  under  that  aection  was 
approved. 

(c)  Diaatioo  of  interlock.  An  interlock 
granted  under  this  section  may  continue 
for  a  period  of  two  years  from  the  date 
of  approval.  The  OCC  may  extend  this 
period  for  one  additional  two-year 
period  if  the  depository  organization 
appbes  for  an  extension  at  least  30  days 
before  the  current  exemption  expires 
and  satisfies  one  of  the  criteria  specified 
in  paragraph  (a)  of  this  section.  The 
provisions  set  forth  in  paragraph  (b)  of 
this  section  also  apply  to  applicalioas 
for  extensions. 


f2«.7    CiMngekK 

(a)  Termination.  A  management 
official  shall  terminate  his  or  her  service 
or  apply  for  an  exemption  to  the 
Interlocks  Act  if  a  change  in 
circumstances  causes  the  service  to 
become  prohibited  under  that  Act.  A 
change  in  circumstances  may  include, 
but  is  not  limited  to,  an  increase  in  asset 
size  of  an  organization,  a  change  in  the 
delineation  of  the  liMSA  or  community, 
the  establishment  of  an  office,  an 
acquisition,  a  me  ger,  a  consolidflfion, 
or  any  reorganization  of  the  ownership 
structure oia  depository  organization 
that  causes  a  previously  permissible 
interlock  to  become  prohibited. 

(b)  Transition  period.  A  management 
official  described  in  paragraph  (a)  of  this 
section  may  continue  to  serve  the 
depository  organization  involved  in  the 
interlock  for  IS  months  following  the 
date  of  the  change  in  circumstances. 
The  OCC  may  shorten  this  period  under 
appropriate  circumstances. 


banks.  District  banks,  and  affiUatea  of 
eithw,  and  may  referany  case  of  a 
prohibited  interlocking  relationship 
involving  these  entities  to  the  Attorney 
General  of  the  United  States  to  enforce 
compliance  with  the  Interlocks  Act  and 
this  part.  If  an  affiliate  of  a  national 
bank  or  a  District  bank  is  subject  to  the 
primary  regulation  of  another  Federal 
depository  organization  supervisory 

Xcy,  then  the  OCC  does  not 
inister  and  enforce  the  Interlodcs 
Act  with  respect  to  that  affiliate. 

Dated:  July  22, 1996. 
Fiy  ne  A-  Lndwtg. 
Comptroller  of  the  Currency. 

Federal  Raaefre  Syateaa 
12  CFR  Chapter  n 


Aalhority  and  1 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  revises  part  212  of 
chapter  n  of  title  12  of  the  Code  of 
Federal  Regulations  to  reed  as  follows: 

PART  2ia-MANAaEMENT  OFFICML 
INTERLOCKS 

Sac 

212.1  Authority,  purpose,  and  scope. 

212.2  DefiniUons. 

212.3  Prohibttions. 

212.4  Intarlocldng  telationihips  pennitted 
by  statute. 

212.5  Ragulsttry  Standuds  exemption. 

212.6  Management  Consignment 
exemption. 

212.7  CliangB  in  clrcumstaooss.    . 

212.8  EniorcemsnL 

212.9  ESect  of  Interiocka  Act  on  Clayton 
Act 

Adhafily:  12  U.S.C  3201-3206: 15  US.C. 
19. 

1 212.1    AuViortty,  putpoae,  and  scope. 

(a)  Authority.  This  part  is  issued 
under  the  provisions  of  the  Depository 
Institution  Management  Interlocks  Act 
(Interiocks  Act)  (12  U.S.C.  3201  ef  seq.). 
as  amended. 

(b)  Purpose.  The  purpose  of  the 
Interlocks  Act  and  this  part  is  to  foster 
competition  by  generally  prohibiting  a 
management  official  hom  serving  two 
nonaffiliated  depository  organizations 
in  situations  where  the  management 
interlock  likely  would  have  an 
anticompetitive  effisct. 

(c)  Scope.  This  part  applies  to 
management  officials  of  state  member 
banks,  bank  holding  companies,  and 
their  affiliates. 


|2tJ 

Except  as  provided  in  this  section,  the 
OCC  administers  and  enforces  the 
Interlocks  Act  with  respect  to  national 


1212,2 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Affiliate.  (1)  The  term  affiliate  has 
the  meaning  given  in  section  202  of  the 
Interlocks  Act  (12  U.S.C  3201).  For 
purposes  of  that  section  202,  ahans  held 
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by  an  individual  include  shares  held  by 
members  of  his  or  her  immediate  family. 
"Inunediate  family"  means  spouse, 
mother,  father,  child,  grandcnild,  sister, 
brother,  or  any  of  their  spouses,  whether 
or  not  any  of  their  shares  are  held  in 
trust. 

(2)  For  purposes  of  section  202(3)(B) 
of  the  Interlocks  Act  (12  U.S.C. 
3201(3)(B]),  an  affiliate  relationship 
based  on  common  ownership  does  not 
exist  if  the  Board  determines,  after 
giving  the  affected  persons  the 
opportunity  to  respond,  that  the 
asserted  affiliation  was  established  in 
order  to  avoid  the  prohibitions  of  the 
Interlocks  Act  and  does  not  represent  a 
true  commonality  of  interest  between 
the  depository  organizations.  In  making 
this  determination,  the  Board  considers, 
among  other  things,  whether  a  person, 
including  members  of  his  or  her 
inunediate  family,  whose  shares  are 
necessary  to  constitute  the  group  owns 
a  nominal  percentage  of  the  shares  of 
one  of  the  organizations  and  the 
percentage  is  substantially 
disproportionate  to  that  person's 
ownership  of  shares  in  the  other 
organization. 

(b)  Anticompetitive  effect  means  a 
monopoly  or  substantial  lessening  of 
competition. 

(cj  Area  median  income  means: 

(1)  The  median  family  income  for  the 
metropolitan  statistical  area  (MSA),  if  a 
depository  organization  is  located  in  an 
MSA:  or 

(2)  The  statewide  nonmetropolitan 
median  family  income,  if  s  depository 
organization  is  located  outside  an  MSA. 

(d)  Community  means  a  dty ,  town,  or 
vill^e,  and  contiguous  and  adjacent 
cities,  towns,  or  villages. 

(e)  Contiguous  or  adjacent  cities, 
towns,  or  villages  means  cities,  towns, 
or  villages  whose  borders  touch  each 
other  or  whose  borders  are  within  10 
road  miles  of  each  other  at  their  closest 
points.  The  property  line  of  an  office 
located  in  an  unincorporated  city,  town, 
or  village  is  the  boundary  line  of  that 
city,  toviai,  or  village  for  the  purpose  of 
this  definitian. 

(f)  Critical,  as  used  in  §  212.5,  means 
important  to  restoring  or  maintaining  a 
depository  organization's  safe  and 
soimd  operations. 

(g)  Depository  holding  company 
means  a  bank  holding  company  or  a 
savings  and  loan  holding  company  (as 
more  fully  defined  in  section  202  of  the 
Interlocks  Act  (12  U.S.C.  3201))  having 
its  principal  office  located  in  the  United 
States. 

(h)  Depository  institution  means  a 
commercial  bank  (including  a  private 
bank),  a  savings  bank,  a  trust  company, 
a  savings  and  loan  assodatiao,  a 


building  and  loan  association,  a 
homestead  association,  a  cooperative 
bank,  an  industrial  bank,  or  a  credit 
union,  chartered  under  the  laws  of  the 
United  States  and  having  a  principal 
office  located  in  the  United  States. 
Additionally,  a  United  States  office, 
including  a  branch  or  agency,  of  a 
foreign  commercial  bank  is  a  depository 
institution. 

(i)  Depository  institution  affiliate 
means  a  depository  institution  that  is  an 
affiliate  of  a  depository  organization. 

(j)  Depository  organization  means  a 
depository  institution  or  a  depository 
holding  company. 

(k)  Low-  and  moderate-income  areas 
means  census  tracts  (or,  if  an  area  is  not 
in  a  census  tract,  block  numbering  areas 
delineated  by  the  United  States  Bureau 
of  the  Census)  where  the  median  family 
income  is  less  than  100  percent  of  the 
area  median  income. 

(1)  Monogemenf  official.  (1)  The  term 
management  official  means: 

(i)  A  director; 

(ii)  An  advisory  or  honorary  director 
of  e  depository  institutioo  mth  total 
assets  of  SlOO  million  or  more: 

(iii)  A  senior  executive  officer  as  that 
teini  is  defined  in  12  CFR  22S.71(a): 

(iv)  A  branch  manager; 

(v)  A  trustee  of  a  depository 
organization  under  the  control  of 
trustees;  and 

(vi)  Any  person  who  has  a 
representative  or  nominee,  as  defined  in 
paragraph  (p)  of  this  section,  serving  in 
any  of  the  capacities  in  this  paragraph 
0)(1). 

(2)  The  term  management  official 
does  not  include: 

(i)  A  person  whose  management 
functions  relate  exclusively  to  the 
business  of  retail  merchandising  or 
manufacturing: 

(ii)  A  person  whose  management 
functions  relate  principally  to  a  foreign 
commercial  bank's  business  outside  Sie 
United  States:  or 

(iii)  A  person  described  in  the 
provisos  of  section  202(4)  of  the 
Interlocks  Act  (referring  to  en  officer  of 
a  State-chartered  savings  bank, 
cooperative  bank,  or  trust  company  that 
neither  makes  reel  estate  mortgage  loans 
nor  accepts  savings). 

(m)  Office  means  a  principal  or 
branch  office  of  a  depository  institution 
located  in  the  United  States.  Office  does 
not  include  a  representative  office  of  a 
foreign  conunercial  bank,  an  electronic 
terminal,  a  loan  production  office,  or 
any  office  of  a  depository  holding 
company. 

(n)  Person  means  a  natural  person, 
corporation,  or  other  business  entity. 

(o)  Relevant  metropolitan  statistical 
arta  (RMSAI  means  an  MSA,  a  primary 


MSA.  or  a  consolidated  MSA  that  is  not 
comprised  of  designated  Primary  MSAs 
to  the  extent  that  these  terms  are 
defined  and  applied  by  the  Office  of 
Management  and  Budget. 

(p)  Bepresentotive  or  nominee  means 
a  natural  person  who  serves  as  a 
management  official  and  has  an 
obligation  to  act  on  behalf  of  another 
person  with  respect  to  management 
responsibilities.  The  Board  will  find 
that  a  person  has  an  obligation  to  act  on 
behalf  of  another  person  only  if  the  first 
person  has  an  agreement,  express  or 
implied,  to  act  on  behalf  of  the  second 
person  with  respect  to  management 
responsibilities.  The  Board  will 
determine,  after  giving  the  affected 
persons  an  opportunity  to  respond, 
whether  a  person  is  a  representative  or 
nominee. 

(q)  Total  assets.  (1)  The  term  total 
assets  means  assets  measured  on  a 
consolidated  basis  and  reported  in  the 
most  recent  fiscal  year-end  Consolidated 
Report  of  Condition  and  Income. 

(2)  The  term  total  assets  does  not 
include: 

(i)  Assets  of  a  diversified  savings  and 
loan  holding  company  as  defined  by 
section  10(a)(1)(F)  of  the  Home  Owners' 
Loan  Act  (12  U.S.C.  1467a(a)(l)(F)) 
other  than  the  assets  of  its  depository 
institution  affiUate; 

(ii)  Assets  of  a  bank  holding  company 
that  is  exempt  from  the  prohibitioiss  of 
section  4  of  the  Bank  Holding  Company 
Act  of  1956  pursuant  to  an  order  issued 
under  section  4(d)  of  that  Act  (12  U.S.C 
1843(d))  other  than  the  assets  of  its 
depository  institution  affiUate;  or 

(iii)  Assets  of  offices  of  a  foreign 
commercial  bank  other  than  the  assets 
of  its  United  States  branch  or  agency. 

(r)  United  States  means  the  United 
Stales  of  America,  any  State  or  territory 
of  the  United  States  of  America,  the 
District  of  Columbia,  Puerto  Rico, 
Guam,  American  Samoa,  and  the  Virgin 
Islands. 

I212J    ProMbWons.  > 

(a)  Community.  A  management 
official  of  a  depository  organization  may 
not  serve  at  the  same  time  as  a 
management  official  of  an  unaffiliated 
depository  organization  if  the 
depository  organizabons  in  question  (or 
a  depository  institution  affiliate  thereoO 
have  offices  in  the  same  community. 

(b)  RMSA.  A  management  official  of  a 
depository  organization  may  not  serve  at 
the  same  time  as  a  management  official 
of  an  unaffiliated  depository 
organization  if  the  depository 
organizations  in  question  (or  a 
depository  institution  affiliate  thereof) 
have  offices  in  the  same  RMSA  and  each 
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depodtoiy  cnganizatian  hu  total 
of  S20  million  or  more. 

(c)  Major  assets.  A  managemant 
official  of  a  depository  organization 
with  total  assets  exceeding  SI  billion  (or 
any  affiliate  thereof)  may  not  serve  at 
the  same  time  as  a  management  official 
of  an  unaffiliated  depository 
organization  with  total  assets  exceeding 
$500  million  (or  any  affiliate  thereof), 
regardless  of  the  location  of  the  two 
depository  organizations. 


|21U    kiMrtocklng 
pannMad  by  atstuta. 

The  prohibitions  of  S  212.3  do  not 
apply  in  the  case  of  any  one  or  more  of 
the  following  organizations  or  to  a 
subsidiary  thereof: 

(a)  A  depodtoiy  organization  that  has 
bean  placed  formally  in  liquidation,  or 
which  is  in  the  hands  of  a  receiver, 
cooaerrator,  or  other  official  exaicising 
a  tunilar  function; 

(b)  A  corporation  operating  under 
section  25  or  section  25A  of  the  Federal 
Raeerve  Act  (12  U.S.C  601  e<  se^.  and 
12  U.S.C  611  el  seq.,  respectively)  (Edge 
Corporationa  and  Agreement 
Corporations): 

(c)  A  credit  union  being  served  by  a 
management  official  of  anothar  credit 
union; 

(d)  A  depository  organization  that 
does  not  do  business  within  the  United 
States  except  as  an  incident  to  its 
activities  outside  the  United  States: 

(e)  A  State-chartered  savings  and  loan 
guaranty  corporation; 

(f)  A  Federal  Home  Loan  Bank  or  any 
other  bank  otgaoizad  solely  to  serve 
depository  institutions  (a  bankers'  bank) 
or  solely  for  the  purpose  of  providing 
securities  clearing  services  and  services 
related  thereto  for  depository 
institutions  and  securities  companies; 

(g)  A  depository  organization  that  is 
closed  or  is  in  danger  of  closing  as 
determined  by  the  appropriate  Federal 
depository  institution's  regulatory 
agency  and  is  acquired  by  another 
depository^rganization.  This  exemption 
lasts  for  five  years,  beginning  on  the 
date  the  depository  organization  is 
acquired:  and 

QiHl)  A  diversified  savings  and  loan 
holding  company  (as  defined  in  section 
10(aHl)(F)  of  the  Home  Owners'  Loan 
Act  (12  U.S.C.  1467a(a)(l)(F))  with 
respect  to  the  service  of  a  director  of 
such  company  who  also  is  a  director  of 
an  unaffiliated  depository  organization 
It 

(i)  Both  the  divenified  savings  and 
loan  holding  company  and  the 
unaffiliated  depository  oigsnization 
notify  their  appropriate  Federal 
dapositoty  institutions  regulatory 


agency  at  least  80  days  faaiora  the  dual 
service  U  proposed  to  begin;  and 

(ii)  The  appropriate  regulatory  agency 
does  not  diaapptove  the  dual  service 
before  the  end  of  the  60-day  period. 

(2)  The  Board  may  disapprove  a 
notice  of  propoaed  service  if  it  finds 
that: 

(i)  The  service  cannot  be  structured  or 
limited  so  as  to  preclude  an 
anticompetitive  eSsct  in  financial 
services  in  any  part  of  the  United  States: 

(ii)  The  service  would  lead  to 
substantial  conflicts  of  interest  or  unsafe 
or  unsound  practices:  or 

(Ui)  The  notificant  failed  to  furnish  all 
the  iniomatlon  required  by  the  Board. 

(3)  llie  Board  may  require  that  any 
interlock  pormitted  under  this 
paragraph  (hj  be  terminated  if  a  change 
in  circumstances  occurs  with  respect  to 
one  of  the  interlodied  depository 
organizations  that  would  have  provided 
a  basis  for  disapproval  of  tha  interlock 
during  the  notice  period. 


1212.5 

(a)  Criteria.  The  Board  may  permit  an 
interlock  that  otherwise  would  be 
prohibited  by  the  Interlocks  Act  and 
§212.3  if: 

(1)  The  board  of  directors  of  the 
depository  organization  (or  the 
organizers  of  a  depository  organization 
be^  formed)  that  seeks  the  exemption 
provides  a  resolution  to  the  Board 
certifying  that  the  organization,  after  the 
exercise  of  reasonable  efforts,  is  unable 
to  locate  any  other  candidate  from  the 
community  or  RMSA,  as  appropriate, 
who: 

(i)  Possesses  the  level  of  expertise 
required  by  the  depository  organization 
and  who  is  not  prohibited  bma  service 
by  the  Interlocks  Act;  and 

(ii)  Is  willing  to  serve  as  a 
management  official:  and 

(2)  The  Board,  after  reviewing  an 
application  submitted  by  the  depository 
organization  seeking  the  exemption, 
determines  that: 

(i)  The  management  official  is  critical 
to  the  safe  and  sound  operations  of  the 
affected  depository  organization;  and 

(ii)  Service  by  the  management 
official  will  not  produce  an 
anticompetitive  effect  with  respect  to 
the  depository  organization. 

(b)  Presumptions.  The  Board  applies 
the  following  presumptions  when 
reviewing  any  application  for  a 
Regulatory  Standards  exemption: 

(1)  An  interlock  will  not  nave  an 
anticcanpetitive  ettacx  if  it  involves 
depository  organizations  that,  if  merged, 
would  not  cause  the  post-merger 
Herfindafal-Hirachman  hidex  (HHQ  to 
exceed  1800  and  would  not  cause  the 
HHI  to  incteaae  by  more  than  200 


points.  This  presumption  does  not 
apply  to  depository  organizatioiu 
subject  to  the  Major  Assets  prohibition 
of  §  212.3(c). 

(2)  A  proposed  management  official  is 
critical  to  the  safe  and  sound  operations 
of  a  depository  institution  if: 

(i)  That  official  is  approved  by  the 
Board  to  serve  as  a  director  or  senior 
executive  officer  of  that  institution 
pursuant  to  12  CFR  225.71:  and 

(ii)  The  institution  had  operated  for 
less  than  two  years,  was  not  in 
compliance  with  minimum  capital 
requirements,  or  otherwise  viras  in  a 
"troubled  condition"  as  defined  in  12 
CFR  225.71  at  the  time  the  service  under 
that  section  was  approved. 

(c)  Duration  of  interlock.  An  interlock 
permitted  under  this  section  may 
continue  until  the  Board  notifies  the 
affected  depository  organizatioiu 
otherwise.  The  Board  may  require 
termination  of  any  interlock  permitted 
under  this  section  if  the  Board 
concludes,  after  giving  the  affected 
persons  the  opportunity  to  respond,  that 
the  determinations  under  paragraph 
(a)(2)  of  this  section  no  longer  may  be 
made.  A  management  official  may 
continue  serving  the  depository 
organization  involved  in  the  interlock 
for  a  period  of  15  months  following  the 
date  of  the  order  to  terminate  the 
interlock.  The  Board  may  shorten  this 
period  under  appropriate 
circumstancas. 

1212.8 


(a)  Criteria.  The  Board  may  permit  an 
interlock  that  otherwise  would  be 
prohibited  by  the  Interlocks  Act  and 

§  212.3  if  the  Board,  after  reviewing  an 
application  submitted  by  the  depository 
organization  seeking  an  exemption, 
determines  that  the  interlock  would: 

(1)  Improve  the  provision  of  credit  to 
low-  and  moderate-income  areas; 

(2)  Increase  the  competitive  position 
of  a  minority-  or  women-owned 
depository  organization: 

(3)  Strengthen  the  management  of  a 
depository  institution  that  has  been 
chartered  for  less  than  two  yean  at  the 
time  an  application  is  filed  under  this 
part:  or 

(4)  Strengthen  the  management  of  a 
depositoty  institution  that  it  in  an' 
unsafe  or  unsound  condition  as 
determined  by  the  Board  oo  a  case-by- 
caae  basis. 

(b)  Presumptions.  The  Board  applies 
the  following  presumptions  in 
reviewing  any  application  for  a 
Management  Consignment  exemption: 

(1)  A  proposed  management  official  is 
capable  of  strengthening  the 
management  of  a  dapodtocy  institution 
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described  in  paragraph  (a)(3)  of  this 
section  if  that  official  is  approved  by  the 
Board  to  serve  as  a  director  or  senior 
executive  officer  of  that  institution 
pursuant  to  12  CFR  225.71  and  the 
institution  had  operated  for  less  than 
two  years  at  the  time  the  service  was 
approved:  and 

(2)  A  prop(»ed  management  official  is 
capable  of  strengthening  the 
management  of  a  depository  institution 
described  in  paragraph  (a)(4)  of  this 
section  if  the  official  is  approved  by  the 
Board  to  serve  as  a  director  or  senior 
executive  officer  of  the  institution 
pursuant  to  12  CFR  225.71  and  the 
institution  was  not  in  compliance  with 
minimum  capital  requirements  or 
otherwise  was  in  a  "troubled  condition" 
as  defined  under  12  CFR  225.71  at  the 
time  service  was  approved. 

(c)  Duration  of  interlock.  An  interlock 
granted  under  this  section  may  continue 
for  a  period  of  two  years  from  the  date 
of  approval.  The  Board  may  extend  this 
period  for  one  additional  two-yeer 
period  if  the  depository  organization 
applies  for  an  extension  at  least  30  days 
before  the  current  exemption  expires 
and  satisfies  one  of  the  criteria  specified 
in  paragraph  (a)  of  this  section.  The 
provisions  set  forth  in  paragraph  (b)  of 
this  section  also  apply  to  applications 
for  extensions. 

(212.7    Change  In  drcumstancaa. 

(a)  Termination.  A  management 
official  shall'terminate  his  or  her  service 
or  apply  for  an  exemption  to  the 
Interlocks  Act  if  a  change  in 
circumstances  causes  the  service  to 
become  prohibited  under  that  Act.  A 
change  in  dtciunstances  may  include, 
but  is  not  limited  to,  an  increase  in  asset 
size  of  an  organization,  a  change  in  the 
delineation  of  the  RMSA  or  community, 
the  establishment  of  an  office,  an 
acquisition,  a  merger,  a  consolidation, 
or  any  reorganization  of  the  ownership 
structure  of  a  depository  organization 
that  causes  a  previously  permissible 
interlock  to  become  prohibited. 

(b)  Transition  period.  A  management 
official  described  in  paragraph  (a)  of  this 
section  may  continue  to  serve  the  state 
member  bank  or  bank  holding  company 
involved  in  the  interlock  for  15  months 
foUovtring  the  date  of  the  change  in 
circumstances.  The  Board  may  shorten 
this  period  under  appropriate 
circumstances. 

{212.8    Enforcsmant 

Except  as  provided  in  this  section,  the 
Board  administers  and  enforces  the 
Interlocks  Act  with  respect  to  state 
member  banks,  bank  holding 
companies,  and  affiliates  of  either,  and 
may  refer  any  case  of  a  prohibited 


interlocking  relationship  involving 
these  entities  to  the  Attorney  General  of 
the  United  States  to  enforce  compliance 
with  the  Interlocks  Act  and  this  part.  If 
an  affiliate  of  a  state  member  baiik  or  a 
bank  holding  company  is  sub)ect  to  the 
primary  regulation  of  another  Federal 
depository  organization  supervisory 
agency,  then  the  Board  does  not 
administer  and  enforce  the  Interlocks 
Act  with  respect  to  that  affiliate. 

I212.S    EnaetollntadocktAetonCtaylon 
Act 

The  Board  regards  the  provisions  of 
the  first  three  paragraphs  of  section  8  of 
the  Clayton  Act  (15  U.S.C.  19)  to  have 
been  supplanted  by  the  revised  and 
more  comprehensive  prohibitions  on 
management  official  interlocks  between 
depository  organizations  in  the 
Interlocks  Act. 

Dated:  |uly  10, 1996. 
William  W.  Wilaa, 
Secretary  of  the  Board. 
Federal  Depoait  Insurance  Corporation 
12  CFR  duptar  m 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  pursuant  to  its  authority 
under  section  209  of  the  Depository 
Institution  Management  Interlocks  Act 
(12  U.S.C.  3207).  the  Board  of  Directors 
of  the  FDIC  revises  part  348  of  chapter 
m  of  Utle  12  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  348-MANAQEMENT  OFFICIAL 
IKTERLOCKS 

Sec. 

348.1  Authority,  purpose,  and  scope. 

348.2  OefiaiUons. 

348.3  Prohibitions. 

348.4  Islerlocking  relationships  permitted 
by  statute. 

348.5  Regulatory  Standards  exemption. 

348.6  Maoagsment  Consignment 
exemption. 

348.7  Change  in  circumstances. 

348.8  Enforcement. 

AullKtrily:  12  U.S.C  3207. 12  U.S.C. 
1823(kl. 

1348.1    Authority,  purpoaa,  and  scops. 

(a)  Authority.  This  part  is  issued 
under  the  provisions  of  the  Depository 
Institution  Management  Interlocks  Act 
(Interlocks  Act)  (12  U.S.C.  3201  et  seq.), 
as  amended. 

(b)  Purpose.  The  purpose  of  the 
Interlocks  Act  and  this  part  is  to  foster 
competition  by  generally  prohibiting  a 
management  official  fix>m  serving  two 
nonaffiliated  depository  organizations 
in  situations  where  the  management 
interlock  likely  would  have  an 
anticompetitive  effect 


(c)  Scope.  This  part  applies  to 
management  officials  of  insured 
nonmember  banks  and  their  affiliates. 

1348.2    DsnnWom. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Affiliate.  (1)  The  term  affiliate  has 
the  meaning  given  in  section  202  of  the 
Interiocks  Act  (12  U.S.C  3201).  For 
purposes  of  section  202.  shares  held  by 
an  individual  include  shares  held  by 
members  of  his  or  her  immediate  family. 
"Inunediate  family"  means  spouse, 
mother,  father,  child,  grandchild,  sister, 
brother  or  any  of  their  spouses,  whether 
or  not  any  of  their  shares  are  held  in 
trust. 

(2)  For  purposes  of  section  202(3)(B) 
of  the  Interlocks  Act  (12  U.S.C. 
3201(3)(B)],  an  affiliate  relationship 
involving  an  insured  nonmember  bank 
based  on  common  ownerahip  does  not 
exist  if  the  FDIC  determines,  after  giving 
the  affected  persons  the  opportunity  to 
respond,  that  the  asserted  affiliation  was 
established  in  order  to  avoid  the 
prohibitions  of  the  Interlocks  Act  and 
does  not  represent  a  true  commonality 
of  interest  between  the  depository 
organizations.  In  making  this 
determination,  the  FDIC  coiuiders. 
among  other  things,  whether  a  person, 
including  members  of  his  or  her 
immediate  family  whose  shares  are 
necessary  to  constitute  the  group,  owns 
a  nominal  percentage  of  the  shares  of 
one  of  the  organizations  and  the 
percentage  is  substantially 
disproportionate  to  that  person's 
ownership  of  shares  in  the  other 
organization. 

(b)  Anticompetitive  effect  means  a 
monopoly  or  substantial  lessening  of 
competition. 

(c)  Area  median  income  means: 

(1)  The  median  family  income  for  the 
metropolitan  statistical  area  (MSA),  if  a 
depository  organization  is  located  in  an 
MSA:  or 

(2)  The  statewide  nonmetropolitan 
median  bmily  income,  if  a  depository 
organization  is  located  outside  an  MSA. 

(d)  Community  means  a  city,  town,  or 
village,  and  contiguous  or  adjacent 
cities,  towns,  or  villages. 

(e)  Contiguous  or  adjacent  cities, 
towns,  or  villages  means  cities,  towns, 
or  villages  whose  borders  touch  each 
other  or  whose  borders  are  within  10 
road  miles  of  each  other  at  their  closest 
points.  The  property  line  of  an  office 
located  in  an  unincorporated  city,  town, 
or  village  is  the  boundary  line  of  that 
city,  tovim,  or  village  for  the  purpose  of 
this  definition. 

(f)  Critical  means  important  to 
restoring  or  maintaining  a  depository 
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oiganizstiaD's  safe  and  sound 
opflnitiaDS. 

(g)  Depository  holding  company 
means  a  bank  holding  company  or  a 
savings  and  loan  holding  company  (as 
more  fully  defined  in  section  202  of  the 
Intortocks  Act  (12  U.S.C.  3201))  having 
its  prindpel  ofSca  locatsd  in  the  Unit»d 
Stales. 

(h)  Depository  institution  means  a 
commercial  bank  (including  a  private 
bank),  a  savings  bank,  a  trust  company, 
a  savings  and  loan  association,  a 
building  and  loan  association,  a 
homestead  association,  a  cooperative 
bank,  an  industrial  bank,  or  a  credit 
union,  chartered  under  the  taws  of  the 
United  States  and  having  a  principal 
ofSca  located  in  the  United  States. 
Additionally,  a  United  States  office, 
including  a  branch  or  agency,  of  a 
foreign  commercial  bank  is  a  depository 
institution. 

(i)  Depository  institution  affiliate 
means  a  depository  institution  that  is  an 
affiliate  of  a  depository  organization. 

(j)  Depository  organization  means  a 
depository  institution  or  a  depository 
holding  company. 

(k)  Low-  and  moderate-income  areas 
means  census  tracts  (or,  if  an  area  is  not 
in  a  census  tract,  block  numbering  areas 
delineated  by  the  United  States  Bureau 
of  the  Census)  where  the  median  family 
income  is  less  than  100  percent  of  the 
area  median  income. 

(1)  Management  official.  (1)  The  term 
management  official  means: 

(i)  A  director; 

(ii)  An  advisory  or  honorary  director 
of  a  depository  institution  with  total 
assets  of  $100  million  or  more: 

(iii)  A  senior  executive  officer  as  that 
term  is  defined  in  12  CFR  303.14(a)(3): 

(iv)  A  branch  manager 

(v)  A  trustee  of  a  depository 
organization  under  the  controLof 
trustees;  and 

(vi)  Any  person  who  has  a 
representative  or  nominee  serving  in 
any  of  the  capacities  in  this  paragraph 
0)(1). 

(2)  The  term  management  official 
does  not  include; 

(i)  A  person  whose  management 
functions  relate  exclusively  to  the 
business  of  retail  merchandising  or 
manufocturing; 

(ii)  A  person  whose  management 
functions  relate  principally  to  the 
business  outside  the  United  States  of  a 
foreign  commercial  bank;  or 

(iii)  A  person  described  in  the 
provisos  of  section  202(4)  of  the 
Interlocks  Act  (12  U.S.C.  3201(4)) 
(referring  to  an  officer  of  a  State- 
chartered  savings  bank,  cooperative 
bank,  or  trust  company  that  neither 
makes  real  estate  mortgage  loans  nor 
accepts  savings). 


(m)  pf)^  means  a  principal  or 
brax^  office  of  a  depantoiy  institution 
located  in  the  United  States.  Office  does 
not  include  a  representative  office  of  a 
foreign  conunarcial  bank,  an  alectioaic 
terminal,  or  a  loan  production  office. 

(n)  Person  means  a  natural  person, 
corporation,  or  other  business  entity. 

(o)  Relevant  metropolitan  statistical 
area  (RMSAj  means  an  MSA,  a  primary 
MSA.  or  a  consolidated  MSA  that  is  not 
comprised  of  designated  Primary  MSAs 
to  the  extent  that  these  terms  are 
defined  and  applied  by  the  Office  of 
Management  and  Budget. 

(p)  Representative  or  nominee  means 
a  natural  person  who  serves  as  a 
management  official  and  has  an 
obligation  to  act  on  behalf  of  another 
person  with  respect  to  management 
responsibilities.  The  FDIC  will  find  that 
a  person  has  an  obligation  to  act  on 
behalf  of  another  person  only  if  the  first 
person  has  an  agreement,  express  or 
implied,  to  act  on  behalf  of  the  second 
person  with  respect  to  management 
responsibilities.  The  FDIC  will 
determine,  after  giving  the  affected 
persons  an  opportunity  to  respond, 
whether  a  person  is  a  representative  or 
nominee. 

(q)  Total  assets.  (1)  The  term  fotaf 
assets  includes  assets  measured  on  a 
consolidated  basis  and  reported  in  the 
most  recent  fiscal  year^nd  Consolidated 
Report  of  Condition  and  Income. 

(2)  The  term  total  assets  does  not 
include: 

(i)  Assets  of  a  diversified  savings  and 
loan  holding  company  as  defined  by 
section  10(b)(1)(F)  of  the  Home  Owners' 
Loan  Act  (12  U.S.C.  1467a(a)(l)(F)) 
other  than  the  assets  of  its  depository 
institution  affiliate; 

(ii)  Assets  of  a  bank  holding  company 
that  are  exempt  from  the  prohibitions  of 
section  4  of  the  Bank  Holding  Company 
Act  of  1956  pursuant  to  an  order  issued 
under  section  4(d)  of  that  Act  (12  U.S.C. 
1843(d))  other  than  the  assets  of  its 
depository  institution  affiliate;  or 

(iii)  Assets  of  offices  of  a  foreign 
commercial  bank  other  than  the  assets 
of  its  United  States  branch  or  agency. 

(r)  United  States  means  the  United 
States  of  America,  any  State  or  territory 
of  the  United  States  of  America,  the 
District  of  Columbia,  Puerto  Rico, 
Guam,  American  Samoa,  and  the  Virgin 
blands. 

{348.3    ProtiMMomi 

(a)  Coimnum'ty.  A  management 
official  of  a  depository  organization  may 
not  serve  at  the  same  time  as  a 
management  official  of  an  unaffiliated 
depository  organization  if  the 
depository  organizations  in  question  (or 


a  depository  institution  affiliate  ihateoQ 
have  offices  in  the  same  community. 

(b)  RMSA.  A  management  official  of  a 
depository  organization  may  not  serve  at 
the  same  time  as  a  management  offida) 
of  an  unaffiliated  depository 
organization  if  the  depository 
organizations  in  question  (or  a 
depository  institution  affiliate  thereof) 
have  offices  in  the  same  RMSA  and  each 
depository  organization  has  total  assets 
of  $20  million  or  more. 

(c)  Major  assets.  A  management 
official  of  a  depository  organization 
with  total  assets  exceeding  Si  billion  (or 
any  affiliate  thereof)  may  not  serve  at 
the  same  time  as  a  management  official 
of  an  unaffiliated  depository 
organization  with  total  assets  exceeding 
S500  million  (or  any  affiliate  thereof), 
regardless  of  the  location  of  the  two 
depository  organizations. 

I34A.4    InterlocMng  raMlanthlpa 
pafmmad  by  statute. 

The  prohibitions  of  §348.3  do  not 
apply  in  the  case  of  any  one  or  more  of 
the  following  organizations  or  to  a 
subsidiary  thereof: 

(a)  A  depository  organization  that  has 
been  placed  formally  in  liquidation,  or 
which  is  in  the  hands  of  a  receiver, 
conservator,  or  other  official  exercising 
a  similar  function; 

(b)  A  corporation  operating  under 
section  25  or  section  25A  of  the  Federal 
Reserve  Act  (12  U.S.C  601  et  seq.  and 
12  U.S.C.  611  et  seq..  respectively)  (Edge 
Corporations  and  Agpieement 
Corporations); 

(c)  A  credit  union  being  served  by  a 
management  official  of  another  credit 
union; 

(d)  A  depository  organization  that 
does  not  do  business  mthio  the  United 
States  except  as  an  incident  to  its 
activities  outside  the  United  States: 

(e)  A  State-chartered  savings  and  loan 
guaranty  corporation; 

(0  A  Federal  Home  I,oan  bank  or  any 
other  bank  organized  solely  to  serve 
depository  institutions  (a  bankers'  bank) 
or  solely  for  the  purpose  of  providing 
securities  clearing  services  and  services 
related  thereto  for  depository 
institutions  and  securities  companies: 

(g)  A  depository  organization  that  is 
closed  or  is  in  danger  of  closing  as 
determined  by  the  appropriate  Federal 
depository  institutions  regulatory 
agency  and  is  acquired  by  another 
depository  organization.  This  exemption 
lasts  for  five  years,  beginning  on  the 
date  the  depository  oiganization  is 
acquired; 

(h)  A  savings  association  whose 
acquisition  has  been  authorized  on  an 
emergency  basis  in  accordance  with 
section  13(k)  of  the  Federal  Deposit 
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Insurance  Act  (12  U.S.C.  1823(k))  with 
resulting  dual  service  by  a  management 
official  that  would  otherwise  be 
prohibited  under  the  Interlocks  Act 
which  may  continue  for  up  to  10  years 
from  the  date  of  the  acquisition 
provided  that  the  FDIC  has  given  its 
approval  for  the  continuation  of  such 
service;  and 

(i)(l)  A  diversified  savings  and  loan 
holding  company  (as  defined  in  section 
10(a)(l)(F]  of  the  Home  Owners'  Loan 
Act  (12  U.S.C  1487a(a)(l)(F))  with 
respect  to  the  service  of  a  director  of 
such  company  who  is  also  a  director  of 
an  unaffiliated  depository  oiganization 
if: 

(i)  Both  the  diversified  savings  and 
loan  holding  company  and  the 
unaffiliated  depository  organization 
notify  their  appropriate  Federal 
depository  institutions  regulatory 
agency  at  least  60  days  before  the  dual 
service  is  proposed  to  begin;  and 

(ii)  The  appropriate  regulatory  agency 
does  not  disapprove  the  dual  service 
before  the  end  of  the  60-day  period. 

(2)  The  FDIC  may  disapprove  a  notice 
of  proposed  service  if  it  finds  that: 

0)  Ine  service  cannot  be  structured  or 
limited  so  as  to  preclude  an 
anticompetitive  effect  in  financial 
services  in  any  part  of  the  United  States; 

(ii)  The  service  would  lead  to 
substantial  conflicts  of  interest  or  tmsafe 
or  unsound  practices;  or 

(iii)  The  notificant  failed  to  furnish  all 
the  information  required  by  the  FDIC. 

(3)  The  FDIC  may  require  that  any 
interlock  permitted  under  this 
paragraph  (h)  be  terminated  if  a  change 
in  circumstances  occure  with  respect  to 
one  of  the  interlocked  depository 
organizations  that  would  have  provided 
a  basis  for  disapproval  of  the  interlock 
during  the  notice  period. 

|34a.5    Regulatory SiHidardaexampaon. 
(a)  Criteria.  The  FDIC  may  permit  an 
interlock  that  otherwise  would  be 
prohibited  by  the  Interlocks  Act  and 
5  348.3  if: 

(1)  The  board  of  directors  of  the 
depository  oiganization  (or  the 
organizers  of  a  depository  organization 
being  formed)  that  seeks  the  exemption 
provides  a  resolution  to  the  FDIC 
certifying  that  the  oiganization,  after  the 
exercise  of  reasonable  efforts,  is  unable 
to  locate  any  other  candidate  bom  the 
community  or  RMSA,  as  appropriate,     - 
who: 

(i)  Possesses  the  level  of  eiqpertiie 
required  by  the  depository  oiganization 
and  who  is  not  prohibited  from  service 
by  the  Interlocks  Act;  and 

(ii)  I^willing  to  serve  as  a 
management  official;  and 

(2)  The  FDIC,  after  reviewine  an 
application  submitted  by  the  oepository 


organization  seeking  the  exemption, 
determines  that: 

(i)  The  management  official  is  critical 
to  the  safe  and  sound  operations  of  the 
affected  depository  organization;  and 

(ii)  Service  by  the  management 
official  will  not  produce  an 
anticompetitive  effect  with  respect  to 
the  depository  organization. 

(b)  Presumptions.  The  FDIC  applies 
the  following  presumptions  when 
reviewing  any  application  for  a 
Regulatory  Standards  exemption: 

(1)  An  interlock  will  not  have  an 
anticompetitive  effect  if  it  involves 
depository  organizations  that,  if  metged, 
would  not  cause  the  post-meiger 
Herfindahl-Hirschman  Index  (HHl)  to 
exceed  1800  and  would  not  cause  the 
HHI  to  increase  by  more  than  200 
points.  This  presumption  shall  not 
apply  to  depository  organizations 
subject  to  the  Major  Assets  prohibition 
of  S  348.3(c). 

(2)  A  proposed  management  official  is 
critical  to  the  safe  and  sound  operations 
of  a  depository  institution  if: 

(i)  That  official  is  approved  by  the 
FDIC  to  serve  as  a  director  or  a  senior 
executive  officer  of  that  institution 
pursuant  to  12  CFR  303.14;  and 

(ii)  The  institution  had  operated  for 
less  than  two  years,  was  not  in 
compliance  with  minimum  capital 
requirements,  or  otherwise  was  in  a 
"troubled  condition"  as  defined  by  12 
CFR  303.14(a)(4)  at  the  time  the  service 
under  that  section  was  approved. 

(c)  Duration  ofinterlocL  An  interlock 
permitted  under  this  section  may 
continue  until  the  FDIC  notifies  the 
affected  depository  organizations 
otherwise.  The  FDIC  may  require 
termination  of  any  interlock  permitted 
under  this  section  if  the  FDIC 
concludes,  after  giving  the  affected 
persons  the  opportunity  to  respond,  that 
the  determinations  under  paragraph 
(a)(2)  of  this  section  no  longer  may  be 
made.  A  management  official  may 
continue  serving  the  depository 
oiganization  involved  in  the  interlock 
for  a  period  of  IS  months  following  the 
date  of  the  order  to  terminate  the 
interlock.  The  FDIC  may  shorten  this 
period  under  appropriate 
drcumstanoes. 

t348.a    Hanagamant Conaigninent 
asaiiipUoti. 

(a)  Criteria.  The  FDIC  may  permit  an 
interlock  that  otherwise  would  be 
prohibited  by  the  Interlocks  Act  and 
$  348.3  if  the  FDIC,  after  reviewing  an 
application  submitted  by  the  depository 
organization  seeking  an  exemption, 
determines  that  the  interlock  would: 

(1)  Improve  the  provision  of  credit  to 
low-  and  moderate-income  areas; 


(2)  Increase  the  competitive  positloD 
of  a  minority-  or  women-owned 
depository  organization: 

l3)  Strengthen  the  management  of  a 
depository  institution  that  has  been 
chartered  for  less  than  two  ysere  at  the 
time  an  application  is  filed  under  this 
part;  or 

(4)  Strengthen  the  management  of  a 
depository  institution  that  is  in  an 
unsafe  or  unsound  condition  as 
determined  by  the  FDIC  aa  a  case-by- 
case  basis. 

(b)  Presumptions.  The  FDIC  applies 
the  following  presumptions  when 
reviewing  any  application  for  a 
Management  Consignment  exemption: 

(1)  A  proposed  management  official  is 
capable  of  strengthening  the 
management  of  a  depository  institution 
described  in  paragraph  (a)(3)  of  this 
section  if  that  official  is  approved  by  the 
FDIC  to  serve  as  a  director  or  a  senior 
executive  officer  of  that  institution 
pursuant  to  12  CFR  303.14  and  the 
institution  had  operated  for  less  than 
two  years  at  the  time  the  service  under 
12  CFR  303.14  was  approved;  and 

(2)  A  proposed  management  official  is 
capable  of  strengthening  the 
management  of  a  depository  institution 
described  in  paragraph  (a)(4]  of  this 
section  if  that  official  is  approved  by  the 
FDIC  to  serve  as  a  director  or  a  senior 
executive  officer  of  that  institution 
pureuant  to  12  CFR  303.14  and  the 
institution  was  not  in  compUance  with 
minimum  capital  requirements  or 
otherwise  was  in  a  "troubled  condition" 
as  defined  under  12  CFR  303.14  at  the 
time  service  under  that  section  was 
approved. 

(c)  Duration  of  interlock.  An  interlock 
granted  imder  this  section  may  continue 
for  a  period  of  two  yeare  fixsm  the  date 
of  approval.  The  FDIC  may  extend  this 
period  for  one  additional  two-year 
period  if  the  depository  oiganization 
applies  for  an  extension  at  least  30  days 
before  the  currant  exemption  expires 
and  satisfies  one  of  the  criteria  specified 
in  paragraph  (a)  of  this  section.  'The 
provisions  set  forth  in  paragraph  (b)  of 
this  section  also  apply  to  applications 
for  extensions. 

f  34t.7   Change  ki  drcumattnee*. 

(a)  Termination.  A  management 
official  shall  terminate  his  or  her  service 
or  apply  for  an  exemption  to  the 
Interlocks  Act  if  a  change  in 
circumstances  causes  the  service  to 
become  prohibited  under  that  Act  A 
change  in  circiunstances  may  include, 
but  is  not  limited  to,  an  increase  in  asset 
size  of  an  organization,  a  change  in  the 
delineation  of  the  RMSA  or  community, 
the  establishment  of  an  office,  an 
acquisition,  a  merger,  a  consolidation. 
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or  any  leoraanization  of  the  ownanhip 
■tmcture  ofa  depository  organizatloo 
that  causes  a  previously  permissible 
interlock  to  become  prohibited. 

(b)  Tmnsition  period.  A  management 
offidal  deacribed  in  paragraph  (a)  of  this 
section  may  continue  to  serve  the 
insured  nonmember  bank  involved  in 
the  interlock  for  IS  months  fDllowing    . 
the  date  of  the  change  in  dmmistances. 
The  FEHC  may  shorten  this  period  under 
appropriate  drciimmanoae. 

|34ej    Enforeemant 

Except  as  provided  in  this  section,  the 
FDIC  administers  and  enforces  the 
Interlocks  Act  with  respect  to  insured 
nomnember  banks  and  their  affiliates 
and  may  refer  any  case  of  a  prohibited 
interloodng  relationship  involving 
these  entities  to  the  Attorney  General  of 
the  United  States  to  enforce  compliance 
with  the  Interlocks  Act  and  this  part.  If 
an  affiliate  of  an  insured  noiunember 
bank  is  sub)ect  to  the  primary  regulation 
of  another  federal  depository 
organization  supervisory  agency,  (hen 
the  FDIC  does  not  administer  and 
enforce  the  Interlocks  Act  with  respect 
to  that  affiliate. 

Dstad  at  WathinglOD.  DC  this  leth  day  of 
iuly,  1996. 

By  ocder  of  the  Board  of  DinctOfs. 
Federal  Deposit  liksursoce  Corpontlaa 
Kobnt  E.  Faldaaa, 
Deputy  Executive  Secretary. 

Office  of  Tkrifl  Snperniiaa 
UCFKChapkrV 


Authority  and  I 

For  the  reasons  set  out  in  the  joint 
preemble,  the  OTS  revises  part  563f  of 
chapter  V  of  title  12  of  the  Code  of 
Federal  Regulations  to  read  ss  follows: 

PART  SeSf-MANAOEMENT  OFRCUU. 
MTERLOCKS 

Sac 

S63f  1    Authority,  purpose,  sad  scope. 

56312  Definilians. 

56313  ProhiUtkms. 

56314  IntarlocUng  relatloiiships  panmittsd 
by  statute. 

56315  Ragulatocy  Standards  examption. 

56316  Management  Consignment 
exemption. 

56317  Qiange  in  circumslaDoes. 

56318  Bnlbreamenl. 

56319  Intarlocking  relationships  penaitted 
pursuant  to  Ftiderai  Deposit  Insuranos 
Act 

12  U.S.C  3201-3206. 


(b)  Purpose.  The  purpose  of  the 
Interlocks  Act  and  this  part  is  to  foeter 
competition  by  generally  prt^biting  a 
maiuigament  official  bom  serving  two 
nonaffiliated  depository  otganizalirais 
in  situations  where  the  management 
interlock  likely  would  have  an 
anticompetitive  effisct 

(c)  Scope.  This  part  applies  to 
matugement  officials  of  savings 
associations,  savings  and  loan  holding 
companies,  and  affiliates  of  either. 


t1    AiMMttty,  purpoM,  and  i 
(a)  Authority.  This  part  is  issued 
under  the  provisions  of  the  Depository 
Institution  Management  Interlocks  Act 
(Interlocks  Act)  (12  U.S.C  3201  et  sei;.), 
as  amended. 


For  purposes  of  this  part,  the 
followirK  definitioiu  apply: 

(a)  Afpliate.  (1)  The  term  affUiate  has 
the  meaning  given  in  section  202  of  the 
Interlocks  Act  (12  U.S.C.  3201).  For 
purposes  of  that  sactien  202,  shares  held 
by  an  individual  include  shares  held  by 
members  of  his  or  her  immediate  family. 
"Immediate  bmily"  means  spouse, 
mother,  bther,  child,  grandchild,  sister, 
brother,  or  any  of  their  spouses,  whether 
or  not  any  of  dieir  shares  are  held  in 
trust. 

(2)  For  purposes  of  section  202(3)(B) 
of  the  bterlocks  Act  (12  U.S.C 
3201(3)(B)),  an  affiliate  relationship 
involving  a  savings  sssocistion  or 
savings  and  loan  holding  company 
based  on  common  ownership  does  not 
exist  if  the  OTS  determines,  after  giving 
the  affected  persons  the  opportunity  to 
respond,  that  the  asserted  affiliation  was 
established  in  order  to  avoid  the 
prohibitions  of  the  Interlocks  Ad  and 
does  not  represent  a  true  commonality 
of  interest  between  the  depository 
organizations.  In  making  this 
determination,  the  OTS  considers, 
among  other  things,  whether  a  person, 
including  members  of  his  or  her 
immediate  family,  whose  shares  are 
necessary  to  constitute  the  group  owns 
a  nominal  percentsge  of  the  shares  of 
one  of  the  organizations  and  the 
percentage  is  substantially 
disproportionate  to  that  person's 
ownership  of  shares  in  the  other 
organization. 

(b)  Anticompetitive  effect  means  a 
monopoly  or  substantial  lessening  of 
competition. 

(c)  Areo  iTiedian  income  means: 

(1)  The  median  family  income  for  the 
metropolitan  statistical  area  (MSA),  if  a 
depository  organization  is  located  in  an 
MSA:  or 

(2)  The  statewide  notmietropolitan 
median  Esmily  income,  if  a  depository 
organization  is  located  outside  an  MSA. 

(d)  Communfty  means  a  dty,  town,  or 
village,  and  contiguous  or  ad)ac8nt 
dties,  towns,  or  villages. 

(e)  Contiguous  or  adjacent  dtns, 
towns,  or  villages  means  dties,  towiu, 
or  villagea  whose  bordere  touch  each 


other  or  whose  borders  are  within  10 
road  miles  of  eedi  other  at  their  closest 
points.  The  property  line  of  an  office 
located  in  an  unincorporated  dty,  town, 
or  village  is  the  boundary  line  of  that 
dty,  town,  or  village  for  the  purpose  of 
this  definition. 

(f)  Critical  means  important  to 
restoring  or  maintaining  a  depository 
organization's  safe  and  soimd 
operations. 

(g)  Depository  holding  company 
means  a  bank  holding  company  or  a 
savings  and  loan  holding  company  (as 
more  fully  defined  in  section  202  of  the 
Interlocks  Ad  (12  U.&C  3201))  having 
its  prindpal  office  located  in  the  United 
States. 

(h)  Depository  institution  means  a 
commercial  batik  (induding  a  private 
bank),  a  savings  bank,  a  trust  company, 
a  savings  and  loan  association,  a 
building  and  loan  association,  a 
homestead  association,  a  cooperative 
bank,  an  industrial  bank,  or  a  credit 
union,  chartered  imder  the  laws  of  the 
United  States  and  having  a  prindpal 
office  located  in  the  United  States. 
Additionally,  a  United  States  office, 
including  a  branch  or  agency,  ofa 
foreign  commertnal  banik  is  a  depository 
institution. 

(i)  Depository  institution  affiliate 
means  a  depository  institution  that  is  an 
affiliate  ofa  depository  organization. 

(j)  Depository  organization  means  a 
depository  institution  or  a  depository 
holding  company. 

(k)  Low-  and  moderate-income  areas 
means  census  tracts  (or,  if  an  area  is  not 
in  a  census  tract,  block  numbering  areas 
delineated  by  the  United  States  Bureau 
of  the  Census)  where  the  median  family 
income  is  less  than  100  percent  of  the 
area  median  income. 

(1)  Management  official.  (1)  The  term 
management  official  means: 

(i)  A  director: 

(ii)  An  advisory  or  honorary  diredor 
of  a  depository  institution  with  total 
assets  of  SlOO  million  or  more: 

(iii)  A  senior  executive  officer  as  that 
term  is  defined  in  12  CFR  S74.9(a)(2); 

(iv)  A  branch  manager, 

(v)  A  trustee  of  a  depository 
organization  under  the  control  of 
tnutaes;and 

(v1)  Any  person  who  has  a 
representative  or  nominee  serving  in 
any  of  the  capadties  in  this  paragraph 

mi 

(2)  The  term  management  official 
does  not  indude: 

(i)  A  person  whose  management 
functions  relate  exdusively  to  the 
business  of  retail  merchandising  or 
manubcturing; 

(ii)  A  person  whose  rtuinagBmant 
functians  relate  prindpally  to  the 
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business  outside  the  United  States  o(  a 
foreign  commercial  bank;  or 

(iii)  A  person  described  in  the 
provisos  of  section  202(4)  of  the 
Interlocks  Ad  (12  U.S.C.  3201(4)) 
(referring  to  an  officer  of  a  State- 
chartered  savings  bank,  cooperative 
bank,  or  trust  company  that  neither 
makes  real  estate  mortgage  loans  nor 
accepts  savings). 

(m)  Office  means  a  prindpal  or 
branch  office  of  a  depository  institution 
located  in  the  United  States.  Office  does 
not  include  a  representative  office  of  a 
foreign  commercial  bank,  an  electronic 
terminal,  or  a  loan  production  office. 

(n)  Person  means  a  natural  person, 
corporation,  or  other  business  entity. 

(0)  Relevant  metropolitan  statistical 
area  (RMSA)  means  an  MSA,  a  primary 
MSA,  or  a  consolidated  MSA  that  is  not 
comprised  of  designated  Primary  MSAs 
to  the  extent  that  these  terms  are 
defined  and  applied  by  the  Office  of 
ManaMment  and  Budget. 

(p)  Representative  or  nominee  means 
a  natural  person  who  serves  as  a 
management  offidal  and  has  an 
obligation  to  ad  on  behalf  of  another 
person  with  resped  to  management 
responsibilities.  The  OTS  will  find  that 
a  person  has  an  obligation  to  ad  on 
behalf  of  another  person  only  if  the  first 
person  has  an  agreement,  express  or 
implied,  to  ad  on  behalf  of  the  second 
person  with  resped  to  management 
responsibilities,  'the  OTS  will 
determine,  after  giving  the  affeded 
persons  an  opportunity  to  respond, 
whether  a  person  is  a  representative  or 
nominee. 

Iq)  Savings  association  means: 

(1)  Any  Federal  savings  assodation 
(as  defined  in  section  3(b)(2)  of  the 
Federal  Deposit  Insurance  Ad  (12 
U.S.C  1813(b)(2)); 

(2)  Any  state  savings  association  (as 
defined  in  section  3(b)(31  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1813(b|(3))  the  deposits  of  which  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation;  and 

(3)  Any  corporation  (other  than  a  bank 
as  defined  in  section  3(a)(1)  of  the 
Federal  Deposit  Insurance  Ad  (12 
U.S.C.  1813(a)(1))  the  deposiU  of  which 
are  insured  by  the  Federal  Deposit 
Insurance  Corporation,  that  the  Board  of 
Diredors  of  the  Federal  Deposit 
Insurance  Corporation  and  the  Diredor 
of  the  Office  of  Thrift  Supervision 
jointly  determine  to  be  operating  in 
substantially  the  same  matmer  as  a 
savings  assodation. 

(r)  Total  assets.  (1)  The  term  total 
assets  means  assets  measured  on  a 
Coniiolidated  basis  and  reported  in  the 
most  recent  fiscal  year..end  Consolidated 
Report  of  Condition  and  Income. 


(21  The  term  total  assets  does  not 
include: 

(i)  Assets  of  a  divereified  savings  and 
loan  holding  company  as  defir>ed  by 
section  10(a)(1)(F)  of  the  Home  Owners' 
hoBD  Ad  (12  U.S.C.  1467a(aKl)(F)) 
other  than  the  assets  of  its  depository 
institution  affiliate: 

(ii)  Assets  of  a  bank  holding  company 
that  is  exempt  from  the  prohibitioos  of 
section  4  of  the  Bank  Holding  Company 
Ad  of  1BS6  pureuant  to  an  order  issued 
under  section  4(d)  of  that  Act  (12  U.S.C 
1B43(d))  other  than  the  assets  of  its 
depository  institution  affiliate:  or 

(iii)  Assets  of  offices  ofa  foreign 
commetdal  bank  other  than  the  assets 
of  its  United  States  branch  or  agency. 

(s)  United  States  means  the  United 
States  of  America,  any  State  or  territory 
of  the  United  States  of  America,  the 
Distrid  of  Columbia,  Puerto  Rico, 
Guam,  American  Samoa,  and  the  Virgin 
Islands. 

fS«3M    Protilbltlona. 

(a)  Community.  A  management 
ofBdal  of  a  depository  organization  may 
not  serve  at  the  same  time  as  a 
management  offidal  of  an  unaffiliated 
depository  organization  if  the 
depository  organizations  in  question  (or 
a  depository  institution  affiliate  thereof) 
have  offices  in  the  same  community. 

(b)  RMSA.  A  management  official  ofa 
depository  organization  may  not  serve  at 
the  same  time  as  a  management  offidal 
of  an  unaffiliated  depository 
organization  if  the  depository 
organizations  in  question  (or  a 
depository  institution  affiliate  thereof) 
have  offices  in  the  same  RMSA  and  each 
depository  oif  anization  has  total  assets 
of  $20  million  or  more. 

(c)  Major  assets.  A  management 
official  ofa  depository  organization 
with  total  assets  exceeding  SI  billion  (or 
any  affiliate  thereof)  may  not  serve  at 
the  same  time  as  a  management  official 
of  an  imaffiliated  depository 
organization  with  total  assets  exceeding 
SSOO  million  (or  any  affiliate  thereof), 
regardless  of  the  location  of  the  two 
depository  organizations. 

|S<3I.4    InlartocMng  retaUonahlpa 
permttted  by  Malute. 

The  prohibitions  of  §  563f.3  do  not 
apply  in  the  case  of  any  one  or  more  of 
the  following  organizations  or  to  a 
subsidiary  thereof: 

(a)  A  depository  organization  that  has 
been  placed  formally  in  liquidation,  or 
which  is  in  the  hands  of  a  receiver, 
conservator,  or  other  offidal  exercising 
a  similar  fimdion; 

(b)  A  corporation  operating  under 
section  2S  or  section  2SA  of  the  Federal 
Reserve  Ad  (12  U.S.C  601  e(  seq.  and 


12  U.S.C  611  et  seq.,  respectively)  (Edge 
Corporatiotu  and  Agreement 
Corporations); 

(c)  A  oedit  imion  being  served  t^  a 
management  offidal  of  another  credit 
union; 

(d)  A  depository  organization  that 
does  not  do  business  within  the  United 
Slates  except  as  an  incident  to  its 
activities  outside  the  United  States; 

(e)  A  State-chartered  savings  and  loan 
guaranW  corporation: 

(f)  A  Federal  Home  Loan  Bank  or  any 
other  bank  organized  solely  to  serve 
depository  institutions  (a  bankers'  bank) 
or  solely  for  the  purpose  of  providing 
securities  dearing  services  and  servioes 
related  thereto  for  depository 
institutions  and  securities  companies: 

(g)  A  depository  organization  that  is 
dosed  or  is  in  danger  of  closing  as 
determined  by  the  appropriate  Federal 
depository  institutions  regulatory 
agency  and  is  acquired  by  another 
depository  organization.  This  exemption 
lasts  for  five  yeare,  beginning  on  the 
date  the  depository  organization  is 
acquired: 

(h)(1)  A  diversified  savings  and  loan 
holding  company  (as  defined  in  section 
10(a)(1)(F)  of  the  Home  Owners'  Loan 
Ad  (12  U.S.C  1467a(a)(l)(F))  with 
resped  to  the  service  ofa  diredor  of 
sudi  company  who  also  is  a  diredor  of 
an  unaffiliated  depository  organization 
if: 

(i)  Both  the  divereified  savings  and 
loan  holding  company  and  the 
unaffiliated  depository  organization 
notify  their  appropriate  Federal 
depository  institutions  regulatory 
agency  at  least  60  days  before  the  dual 
service  is  proposed  to  begin:  and 

(ii)  The  appropriate  regulatory  agency 
does  not  disapprove  the  dual  service 
before  the  end  of  the  60-day  period. 

(2)  The  OTS  may  disapprove  a  notice 
of  proposed  service  if  it  finds  that: 

(i)  The  service  cannot  be  structured  or 
limited  so  as  to  predude  an 
anticompetitive  efled  in  finandal 
services  in  any  part  of  the  United  States: 

(ii)  The  service  would  lead  to 
substantial  conffids  of  interest  or  unsafe 
or  unsound  practices:  or 

(iii)  The  notificant  failed  to  furnish  all 
the  information  required  by  the  OTS. 

(3)  The  OTS  may  require  that  any 
interlock  permitted  under  this 
paragraph  (h)  be  terminated  if  a  change 
in  cinnimstances  occurs  with  resped  to 
one  of  the  interlocked  depository 
organizations  that  would  have  provided 
a  basis  for  disapproval  of  the  interlock 
during  the  notice  period:  and 

(i)  Any  savings  association  or  any 
savings  and  loan  holding  company  (as 
defined  in  section  10(a)(1)(D)  of  the 
Home  Owners'  Loan  Ad)  which  has 
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issued  stock  in  connectian  with  s 
qualified  stock  issusnce  pursuant  to 
sectioa  10(q)  of  such  Act,  except  that 
this  pangrapb  (i)  shall  apply  imly  with 
legaid  to  service  by  a  siiigls 
management  official  of  such  savings 
assodatioo  or  holding  company,  or  any 
subsidiary  of  such  savings  association  or 
holding  company,  by  a  single 
management  offldal  of  the  savings  and 
loan  holding  company  which  purchased 
the  stock  issued  in  connection  with 
such  qualified  stock  issuance,  and  shall 
apply  only  when  the  OTS  has 
(totoimined  that  such  service  is 
consistent  with  the  purpoees  of  the 
Intarlocks  Act  and  the  Home  Owners' 
LoenAct 


(a)  Criteria.  The  OTS  may  permit  an 
interlock  that  otherwise  would  be 
prohibited  by  the  Interlocks  Act  and 
$563t3if: 

(1)  The  board  of  directon  of  the 
depository  otganizatlon  (or  the 
arganixars  of  a  depository  organization 
b<^ig  formed]  that  seeks  the  exemption 
provides  a  resolution  to  the  OTS 
certifying  that  the  organization,  alter  the 
exercise  of  reasonable  efibrts,  is  unable 
to  locate  any  other  candidate  from  the 
community  or  RMSA,  aa  appropriate, 
who: 

(i)  Poeaeases  the  level  of  expertise 
retjuiied  by  the  depository  organization 
and  who  is  not  prohibited  from  service 
by  the  Interlocks  Act;  and 

(ii)  Is  willing  to  serve  as  a 
management  official;  and 

(21  The  OTS,  after  reviewing  an 
application  submitted  by  the  depository 
organization  seeking  the  exemption, 
determines  that: 

(i)  The  management  official  is  critical 
to  the  safe  and  sound  operations  of  the 
aiiiBCted  depository  organization;  and 

(ii)  Service  by  the  management 
official  will  not  produce  an 
anticompetitive  efiisct  with  respect  to 
the  depository  organization. 

(b)  Presumptions.  The  OTS  applies 
the  following  presumptions  when 
reviewing  any  application  for  a 
Regulatory  Standards  exemption: 

(1)  An  interlock  will  not  have  an 
anticompetitive  effect  if  it  involves 
depository  organizations  that,  if  merged, 
would  not  cause  the  post-merger 
Herfindahl-Hirschman  Index  (HHI)  to 
exceed  IBOO  and  would  not  cause  the 
HHI  to  increase  by  more  than  200 
points.  This  presimiption  shall  not 
apply  to  depository  organizations 
subject  to  the  Major  Assets  prohibition 
of$563f.3(c). 

(2)  A  proposed  management  official  is 
critical  to  the  safe  and  sound  operations 
of  a  depository  institution  if: 


(i)  That  official  is  approved  by  the 
OTS  to  serve  as  a  director  or  senior 
executive  officer  of  that  institution 
pursuant  to  12  CFR  574.9;  and 

(ii)  The  institution  had  operated  for 
less  than  two  years,  was  not  in 
compliance  with  fniTiifniiin  capital 
requirements,  or  otherwise  was  in  a 
"troubled  coudition"  as  defined  in  12 
CFR  S74.9  at  the  time  the  service  under 
that  section  was  approved. 

(c)  Duration  of  interlock.  An  Interlock 
pomitted  under  this  section  may 
continue  until  the  OTS  notifies  the 
afiiected  depository  organizations 
otherwise.  The  OTS  may  require 
termination  of  any  interlock  permitted 
under  this  section  if  the  OTS  concludes, 
after  giving  the  aSscted  persons  the 
opportunity  to  respond,  that  the 
determinations  uiider  paragraph  (a)(2)  of 
this  section  no  longer  may  be  made.  A 
management  official  may  continue 
serving  the  depository  organization 
involved  in  the  interlock  for  a  period  of 
15  months  following  the  date  of  the 
order  to  terminate  the  interlock,  unless 
the  order  terminating  the  interlock 
providea  otherwise. 


(a)  Criteria.  The  OTS  may  permit  an 
interlock  that  otherwise  would  be 
prohibited  by  the  Interlocks  Act  and 

§  563f.3  if  the  OTS.  after  reviewing  an 
application  submitted  by  the  depository 
oiganization  seeking  an  exemption, 
determines  that  the  interlock  would: 

(1)  Improve  the  provision  of  credit  to 
low-  and  moderate-income  areas; 

(2)  Increase  the  competitive  position 
of  a  minority-  or  women-owned 
depository  organization; 

(3)  Strengthen  the  management  of  a 
depository  institution  that  has  been 
chartered  for  loss  than  three  years  at  the 
time  an  application  is  filed  under  this 
part:  or 

(4)  Strengthan  the  management  of  a 
depository  institution  that  is  in  an 
unsafe  or  unsound  condition  as 
determined  by  the  OTS  on  a  casa-by- 
case  basis. 

(b)  Presumptions.  The  OTS  applies 
the  foUowing  presumptions  when 
reviewing  any  application  for  a 
Management  Consignment  exemption: 

(1)  A  proposed  management  official  is 
capable  of  strengthening  the 
management  of  a  depository  institution 
described  in  paragraph  (a)(3)  of  this 
section  if  that  official  is  approved  by  the 
OTS  to  serve  as  a  director  or  senior 
executive  officer  of  that  institution 
pursuant  to  12  CFR  574.9  and  the 
institutian  had  operated  for  less  than 
two  years  at  the  time  the  service  under 
12  CFR  574.9  was  approved;  and 


(2)  A  proposed  management  ofBdal  is 
capable  of  strengthening  the 
management  of  a  depository  institution 
described  in  paragraph  (aX4)  of  this 
section  if  that  official  is  approved  by  the 
OTS  to  serve  as  a  director  or  senior 
executive  officer  of  that  institution 
pursuant  to  12  CFR  574.9  and  the 
institution  was  not  in  compliance  with 
minimum  capital  requirements  or 
otherwise  was  in  a  "troubled  condition" 
as  defined  under  12  CFR  574.9  at  the 
time  service  tmder  that  section  was 
approved. 

(c)  Duration  of  interlock.  An  interlock 
granted  under  this  section  may  continue 
for  a  period  of  two  years  from  the  date 
of  approval.  The  OTS  may  extend  this 
period  Cor  one  additional  two-year 
period  if  the  depository  organization 
applies  for  an  extension  at  least  30  days 
benne  the  current  exemption  expires 
and  satisfies  one  of  the  criteria  specified 
in  paragraph  (a)  of  this  section.  The 
provisions  set  forth  in  paragraph  (b)  of 
this  section  also  apply  to  applications 
for  extensions. 


|S«3f.7    Oiangelnc 

(a)  Termination.  A  management 
official  shall  terminate  his  or  her  service 
or  apply  for  an  exemption  to  the 
Interlocks  Act  if  a  change  in 
cirtnimstances  causes  this  service  to 
become  prohibited  under  that  Act  A 
change  in  circumstances  may  include,  . 
but  is  not  limited  to.  on  increase  in  asset 
size  of  an  organization,  a  change  in  the 
delineation  of  the  RMSA  or  community, 
the  establishment  of  an  office,  an 
acquisition,  a  merger,  a  consolidation, 
or  any  reorganization  of  the  ownership 
structure  of  a  depository  organization 
that  causes  a  previously  permissible 
interlock  to  become  prohibited. 

(b)  Transition  penod.  A  management 
official  described  in  paragraph  (a)  of  this 
section  may  continue  to  serve  the 
depository  organization  involved  in  the 
interlock  for  15  months  follovring  the 
date  of  the  change  in  circumstances. 
The  OTS  may  shorten  this  period  under 
appropriate  circumstances. 

%  6631.8    Efiforoement, 

Except  as  provided  in  this  section,  the 
OTS  administers  and  enlbrces  the 
Interlocks  Act  with  respect  to  savings 
associations,  savings  and  loan  holding 
companies,  and  affiliates  of  either,  and 
may  refer  any  case  of  a  prohibited 
interlocking  relationship  involving 
these  entitiee  to  the  Attorney  General  of 
the  United  States  to  enforce  compliance 
Mrith  the  Interlocks  Act  and  this  part.  If 
on  affiliate  of  a  savings  association  or 
savings  and  loan  holding  company  is 
subject  to  the  primary  regulation  of 
another  Federal  depositary  otganization 


supervisory  agency,  then  the  OTS  does 
not  administer  and  enforce  the 
Interlocks  Act  with  respect  to  that 
affiliate. 

{663t.9   misftocUng  ralMloraMpa 
pernnlaa  puieuent  to  Feoeni  Depoeit 
InvunneeAeL 

A  management  official  or  prospective 
management  official  of  a  depository 
organization  may  enter  into  an 
otherwise  prohibited  interlocking 
relationship  with  another  depository 
organization  for  a  period  of  up  to  10 
years  if  such  relationship  is  approved  by 
the  Federal  Deposit  Insurance 
Corporation  pursuant  to  section 
13(k)(l)(A)(v)  of  the  Federal  Deposit 
Insurance  Act,  as  amended  (12  U.S.C 
1823(k)(l)(A)(v)). 

Dated  July  1, 1996. 
lenefhen  L.  Fledmr, 
Acting  Director. 

(FR  Doc  96-18400  Filed  8-1-96:  8:45  smi 
■uwa  ooo(  tit-n-p-,  saw-ei-*:  tnt-»y*. 
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ModMcaUon  Of  OaflnlHon  Of  Deposits 
bi  Bsnks  orTnist  Companiss 

AQENCY:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 


T:  The  Board  of  Directors  of  the 
Federal  Housing  Finance  Board 
(Finance  Board)  has  adopted  a  final  rule 
to  modify  the  definition  of  "deposits  in 
banks  or  trust  companies"  in  the 
Finance  Board's  regulations.  The  final 
rule  will:  Make  clear  that  the  term 
"banks"  includes  savings  associations; 
and  expressly  include  federal  funds 
transactions  as  eligible  to  fulfill  the 
liquidity  requirement  imposed  on  the 
Federal  Home  loan  Banks  (FHLBanks) 
by  section  11(g)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act). 
EFFECTTVE  DATE:  September  3, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  A.  Kaye,  Attorney-Advisor,  Office 
of  General  Counsel.  (202)  40&-2505, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 

SUPPLBUBTTARV  MFOMUTMN: 

L  SUtntory  and  Kegolalory  Background 

Under  section  1 1(e)(1)  of  the  Bank 
Act,  the  FHLBanks  have  the  power  to 
accept  deposits  from  their  membere, 
other  FHLBanks,  or  instrumentalities  of 
the  United  States.  See  12  U.S.C 


1431(e)(1).  To  ensure  that  each 
FHLBank  has  sufficient  liquid  assets  to 
meet  deposit  withdrawal  demands, 
section  1 1  (g|  of  the  Bank  Act  imposes  a 
liquidity  requirement.  See  id.  section 
1431(g).  The  liquidity  lequiremeni 
provides  that  each  FHLBank  must 
invest,  upon  such  terms  and  conditions 
as  the  Board  of  Directors  of  the  Finance 
Board  may  prescribe,  an  amount  equal 
to  the  current  deposits  the  FHLBank 
holds  in  specified  types  of  assets.  Id. 
Among  the  specified  assets  are 
"deposits  in  banks  or  trust  companies." 
Id.  section  1431(g)(2). 

The  phrase  "deposits  in  banks  or  trust 
companies"  appeared  in.  and  has  not 
been  changed  since  enactment  of,  the 
Bank  Act  in  1932.  See  ch.  522,  secll, 
47  Stot.  733  Only  22, 1932).  The 
legislative  history  of  section  11(g)  of  the 
Bank  Act  does  not  discuss  use  of  the 
phrase,  but  suggests  only  that  the 
purpose  of  the  liquidity  requirement  is 
to  ensure  that  the  FHLBanks  have 
sufficient  liquid  assets  to  meet  their 
advance  and  deposit  withdrawal 
demands.  See  Bank  Act:  Hearings  on  S. 
2959  Before  a  Subcomm.  of  the  Senate 
Comm.  on  Banking  and  Currency,  72d 
Cong.,  1st  Sess.  36  ()an.  14, 1932) 
(statement  of  John  03rien,  Assistant 
Legislative  Counsel).  Although  the 
legislative  history  of  section  11(g)  is 
limited,  a  legal  opinion  issued  several 
years  after  enactment  of  the  Bank  Act  by 
the  General  Counsel  of  the  Federal 
Home  Loan  Bank  Board  (Bank  Board), 
the  Finance  Board's  predecessor  agency, 
stated  that  "Congress,  in  using  the 
phrase  'deposits  in  banks  or  trust 
companies'  *  *  *  intended  to  refer  to 
those  financial  institutions  which 
accept  deposits  in  their  regular  course  of 
business."  >  The  Bank  Board  General 
Counsel  based  his  determination  on  the 
plain  meaning  of  the  term  "banks"  at 
that  time.  Id.  at  2-3.  To  decide  if  a 
financial  institution  is  a  "bank"  for 
purposes  of  section  11(g)(2),  "the 
principal  test  or  criterion  *  *  *  is 
whether  the  financial  institution  accepts 
deposits  as  one  of  the  primary  purposes 
for  which  it  was  created."  Id.  at  2.  Since 
savings  associations  did  not  accept 
deposits  at  that  time,'  the  Bank  Board 


1  See  Bank  Boaid  Geiwnl  CounMl  oplnioD  015 
(D«c  7. 1936)  at  1-2.  Tbe  B«ak  Bo«ni  C«D«nl 
CouomI  concluded  Uul  "Congnu  •  ■  -  inteodad 
to  limit  th«  trust  compftnie*  «uthoriB*d  to  raoaive 
[FHLBank)  depoaits  to  thoie  which  actually  rsoaiva 
tlvpoaita  as  pan  of  tlieir  tagular  coune  oE  btnlnaai  " 
Id.  at  4. 

■Saa  «4..  Hona  Ownan*  Loan  Act  of  1S33 
IHOLA),  ell.  04.  nc  S(b).  4a  Slal  112  Qnaa  13. 
1993)  (savloga  and  loan  asaociatioos  "kiall  rmiaa 
tbair  capital  only  in  the  lonn  of  ptTmanlf  on  aucfa 
abaiaa  aa  an  autborixad  in  their  cliaifar  *  ■  *  no 
dapoaita  ahall  ba  aocaptad"):  Horaoa  RnaaalL 
S<rringa  and  Loan  AMOdatkmr  ISS-er,  o.Zl  (19S6] 


General  Counsel  concluded  that 
"savings  associations  did  not  bll  within 
the  strict  meaning  of  'bonks.' "  Bonk 
Board  General  Cmmsel  opinion  at  3. 

In  1978,  the  Bank  Board  defined  by 
regulation  the  phrase  "depoaits  in  bonks 
or  trust  companies"  to  include  a  deposit 
in  another  FHLBank.  a  demand  account 
with  a  Federal  Reserve  Bank,  or  a 
deposit  in  a  depository  designated  by  a 
FHLBank's  board  of  directors  that  is  a 
member  of  the  Federal  Reserve  System 
(FRS)  or  the  Federal  Deposit  Insurance 
Corporation  (FDIC).  See  43  FR  46635, 
46636  (Oct.  11. 1978).  codified  at  12 
CFR  521.5  (superseded).  When  die  Bank 
Board  adopted  this  definition,  deposits 
in  federal  and  some  state  savings 
associations  were  insured  by  the  former 
Federal  Savings  and  Loan  Insurance 
Corporation  (FSUC),  and  deposits  in 
banks  (and  some  savings  banks)  were 
insured  by  the  FDIC.  The  Bank  Board's 
regulation  provided  that  only  deposits 
in  FDIC-insured  institutions  were 
eligible  investments  for  purposes  of  the 
"deposits  in  banks  or  trust  companies" 
provision  of  section  11  (g)  of  the  Bank 
Act.  Since,  generally  speaking,  only 
banks  were  members  Of  (or,  more 
precisely,  insured  by)  the  FDIC,  deposits 
in  FSUC-insured  savings  associations 
could  not  be  counted  toward  the 
liquidity  requirement  under  the 
regulation.  When  Congress  abolished 
the  Bank  Board  and  FSUC  ui  1989,  see 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989  (FIRREA). 
Pub.  L.  101-73,  sec.  401, 103  Stat.  183 
(Aug.  9, 1989),  the  Finance  Board 
transfisrTed  the  definition  of  "deposits  in 
banks  or  trust  companies,"  without  any 
change  in  substantive  or  tecbnii:al 
metiers,  to  §931.5  of  its  regulations.  See 
54  FR  36757  (Aug.  28, 1989),  codified  at 
12  CFR  931.5. 

On  September  22, 1993,  the  Board  of 
Directors  of  the  Financ»  Board  approved 
for  publication  a  proposed  rule  to 
modify  the  definition  of  "deposits  in 
banks  or  trust  companies"  in  S  931. S  of 
its  regulations,  llie  notic»  of  proposed 
rulemaking  (Notice)  was  published  in 
the  Federal  Register  on  September  29, 
1993,  with  a  60-day  public  comment 
period  that  closed  on  November  29. 
1993.  See  58  FR  50667  (Sept.  29, 1993). 
The  Notice  proposed  to  moke  two 
changes  to  the  definition  of  "deposits  in 
banks  or  trust  companies."  First,  it 


("lavioga  and  loan  aaaoaationa  •  ■  ■  iaaua  aaaioga 
accounts.  Kunetimes  called  abare  accounta  and 
aotneliinea  ihara  uvin^  accounta  *  *  *  by  isdanl 
law.  tbe  uae  of  tba  word  'depoail'  by  aavinga  end 
loan  aaaocialitinj  is  prohibited");  Indap  Banian 
Att'nofAin  y.Chrkt.auF.tiMze.  112Slaik 
C3i.  1990)  I'traditiooally.  of  coulee,  and  originally., 
aavtnga  and  loan  aaaodatiaoa  *  *  *  did  not  accept 
damaDddapoaila--). 
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propoMd  to  tsplaoe  the  refarenca  to 
dapositoriaa  that  are  PRS  or  FDIC 
membera  with  a  referencs  to  banks,  as 
definad  in  section  3  of  the  Federal 
Deposit  butinnca  Act  (FDI  Act),  see  12 
U.S.C.  1813((),  and  trust  companies  that 
are  members  of  the  FRS  or  insured  by 
the  FDIC.  The  intent  of  this 
modification  was  to  make  clear  that 
deposits  in  savings  associations  would 
continue  to  be  ineligible  investments  for 
purposes  of  section  11(g)  of  the  Bank 
Act  Second,  the  Notice  proposed  to 
eocpand  the  definition  to  specifically 
include  as  deposits  the  sale  of  foderal 
funds. 

n.  AMl^na  oftha  Final  tola 

A.  Meaning  of  the  Tenn  "Banks" 

In  the  Notice,  the  Board  of  Dirtctors 
of  the  Finance  Board  proposed  to  limit 
the  mewtring  of  "banks"  to  those 
institutions  included  in  the  tedutical 
definition  of  the  term  "banks"  under  the 
FDI  Act.  Under  that  definition,  the  term 
"banks"  does  not  include  savings 
associations.  See  id.  section  1813  (a), 
(b).  As  a  result  of  reviewing  the 
comments  received  by  the  Finance 
Board,  one  from  a  PUT  .Runt  and  the 
other  fivm  an  industry  trade  aasodation, 
and  the  factors  discusaed  below,  the 
Board  of  Directors  of  the  Finance  Board 
has  determined  that  deposits  in  savings 
associations  should  be  eligible 
investments  ibr  purposes  of  the 
liquidity  requirement  in  section  11(g)  of 
the  Bank  Act  The  Board  of  Directors  of 
the  Finance  Board  has  modified  the 
proposed  rule  to  make  clear  thai  the 
term  "banks"  will  include  savings 
associations  for  purposes  of  section 
11(g)(2)  of  the  Bank  Act.  The  pubUc 
comments  support  this  interpretation. 

Neither  the  legislative  history  of  the 
Bank  Act  nor  the  Bank  Board  in 
adopting  its  regulatory  definition, 
articulated  any  policy  reasons  to 
support  the  exclusion  of  deposits  in 
FSUC-insured  savings  aasodationa.  See 
supra  aacUon  I.  One  commenter 
suggested  that  the  rationale  for  the 
exclusion  of  savings  associations  might 
have  been  to  avoid  any  conflict  of 
interest  that  might  arise  as  s  result  of 
placing  deposits  in  FHLBank  member 
institutions.  If  this  was  the  concern 
when  Congress  enacted  the  Bank  Act  in 
1932,  or  when  the  Bank  Board 
promulgated  its  regulatory  definition  in 
1978,  it  was  obviated  in  1989,  when 
banks  for  the  first  time  became  eligible 
as  FHLBank  members.  See  FIRREA,  sec. 
7(H(a).  codified  at  12  U.S.C.  1424(a)(1). 
The  commenter  urged  the  Finance 
Board  to  treat  bank  and  savings 
assodatioo  FHLBank  members  equally. 


The  other  commenter  oftred  that  the 
reason  for  disparate  treatment  of  banks 
and  savings  associations  might  have 
been  to  ensure  that  FHI£ank  liquidity 
deposits  be  transacted  only  with  "low- 
riu"  counterparties,  implying  that 
FIXC-insured  depoaits  were  less  risky 
than  FSUC-insursd  savings  accounts. 
Because  Congrpss  dissolved  FSUC  in 
1989  and  transjbrred  responsibility  for 
administering  the  insurance  funds  for 
both  savings  associations  and  banks  to 
the  FDIC  see  FIRREA,  sections 
401(a)(1).  205,  the  commaotar  aiguad 
that,  if  there  ever  wen  such  diflarences, 
there  are  now  no  material  difCarencas  in 
overall  credit  risk  between  deposits  in 
FDIC-insuied  banks  and  deposits  in 
FDlC-insured  savings  associations.  The 
commenter  pointed  out  also  that  sound 
financial  management  and  the  dictates 
of  the  Finance  Board's  Financial 
Management  Policy,  see  Board  of 
Directors  Res.  93-133  (Dec.  15, 1903). 
Board  of  Directors  Dec.  Mem.  94-DM- 
48  (Nov.  10. 1994),  require  the 
FHI .Banks  to  select  only  the  most 
creditworthy  counterparties. 

Pemnitting  the  FHlBanks  to  count 
deposits  in  savings  assodaUont  towards 
the  statutory  liquidity  requirement  also 
is  sound  as  a  matter  of  statutory 
construction.  Congress  enacted  the  Bank 
Act  a  year  before  it  created  the  FDIC 
See  ch.  89,  sec  8,  48  Stat.  168  Qune  16, 
1933).  Thus,  the  technical  definition  of 
the  term  "twuk"  provided  for  purposes 
of  deposit  insurance  coverage  could  not 
have  Deen  the  contemplated  meaning  of 
the  word  as  used  in  section  11(g)(2)  of 
the  Bank  Act.  See  supra  section  I.  It 
appears  that  Congress'  intent  in  using 
the  phrase  "deposits  in  banks  or  trust 
companies"  was  to  permit  the 
FHLBanks  to  make  deposits  only  in 
financial  institutions  that  accepted 
deposits  in  the  ordinary  course  of  their 
business.  Id.  Clearly,  the  plain  meaning 
of  the  term  "bank"  at  the  time  Congress 
enacted  the  Bank  Act  was  a  financial 
institution  that  accepts  depoets.  Id. 
This  also  is  the  ordinary  dictionary 
definition  of  the  term  "bank"  today.^ 

Although  there  continue  to  be 
diRiarences  between  banks  and  savings 
associations,-even  the  courts  have 
acknowledged  that  "the  dear,  bright- 
line  distinctions  between  commercial 
banks  and  savings  and  loans  have,  over 
the  years,  gradually  Income  blurred." 
Indep.  Bankers,  917  F.2d  at  1128. 
Indeed,  for.purpoaas  of  other  statutes. 


the  term  "banks"  has  been  defined  to 
include  savings  associations,  and  vice 
versa.  For  nvampla,  under  1K)LA,  the 
Office  of  Thrift  Supervision  considers 
certain  types  of  bonks  to  be  savings 
associations  for  purposes  of  the 
qualifi^  thrifi  lender  test.  See  12  U.S.C 
1467a(l)(A),  (1);  12  CFR  583.21.  Further, 
under  the  Internal  Revenue  Code,  the 
meaning  of  the  term  "bank"  includes 
savings  assodalions  for  purposes  of 
assessing  taxes  on  certain  situations 
common  to  both  types  of  financial 
institutions.  See  26  U.S.C.  581;  Horace 
Russell,  Savings  and  Loan  Associations 
307  (2d  ed.  1980)  ("  'black,'  therefore,  is 
'white'").  And,  for  purposes  of  tfw 
McFaddan  Act,  12  U.S.C  36,  whidi 
authorizes  national  banks  to  establish 
branches  only  to  the  extent  4hat  state 
banks  within  the  same  state  may  branch 
under  state  law,  the  Comptroller  of  the 
Currency  has  determined  that  savings 
associations  are  state  banks.  Several 
courts  have  upheld  as  reasonable  the 
Comptroller  of  the  Currency's 
detennination. 

For  all  of  the  above  reasons,  including 
the  fact  that  aavings  associations  now 
have  statutory  authority  to  accept 
deposits,'  it  is  reasonable  for  the  Board 
of  Directors  of  the  Finance  Board  to 
conclude  that  deposits  in  savings 
associations  should  be  eligible 
investments  for  purposes  of  section 
lllg)  of  the  Bank  Act. 

B.  Federal  Funds  Transactions 

The  Board  of  Directors  of  the  Finance 
Board  has  adopted  the  provisions  of  the 
Notice  that  concern  fa<ural  funds 
transactions  as  proposed.  The  Board  of 
Directors  of  the  Finance  Board  has 
decided  that  federal  funds  transactions, 
which  are  highly  liquid  investments 
essentially  equivalent  to  deposits, 
constitute  investments  that  are 
"deposits"  within  the  meaning  of 
section  11(g)(2)  of  the  Bank  Act 
Therefore,  the  fiiul  rule  amends  §931.5 
to  include  expressly  the  sals  of  faderal 
funds  to  banks  and  trust  companies  as 
a  deposit  the  FHLBaidu  may  use  to 
fulfill  the  liquidity  requirement  in 
section  11(g)  of  the  Bank  Act.  Since  the 
Board  of  Directors  of  the  Finance  Board 
has  concluded  that  the  term  "banks" 
includes  savings  associations,  savings 
associations,  as  well  as  banks  end  trust 
companies,  are  eligible  counterparties 


for  federal  funds  transactions.  The 
public  comments  raoeived  by  the 
Finance  Board  support  this 
interpretation. 

For  purposes  of  the  final  rule,  a  sale 
of  federal  funds  means  either  a 
conventional  federal  funds  transaction 
or  a  correspondent-respondent  federal 
funds  transaction.  A  conventional  sale 
of  federal  funds  involves  the  unsecured 
sale  of  funds  held  by  a  FHLBank  in  an 
account  maintained  at  its  district 
Federal  Reserve  Bank  to  a  bank  in  need 
of  additional  funds  to  meet  its  statutory 
reserve  requirement'  A  correspondent- 
respondent  federal  funds  sale  involves 
the  sale  of  unsecured  funds  directly 
from  a  FHLBank  (the  respondent)  to  a 
correspondent  bank  in  need  of  funds  to 
meet  its  statutory  reserve  requirement 

m.  Regulatory  Flexibility  Ad 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C  601,  et  seq..  the 
FHLBanks  are  not  "small  entities."  Id. 
section  601(6).  Since  this  final  rule 
applies  only  to  the  FHLBanks,  it  does 
not  impose  any  additional  regulatory 
requirements  on  small  entities.  Thus,  in 
accordance  with  section  605(b)  of  the 
RFA,  Id.  section  60S(b),  the  Board  of 
Directors  of  the  Finance  Board  hereby 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SobJBCts  is  12  CFR  Part  931 

Banks,  banking.  Federal  home  loan 
banks. 

Acc(Hdingly,  the  Board  of  Directors  of 
the  Federal  Housing  Finance  Board 
hereby  amends  chapter  DC,  title  12,  part 
931,  Code  of  Federal  Regulations,  as 
follows: 

PART  S31— OEFMmONS 

1.  The  authority  citation  for  part  931 
is  revised  to  read  as  follows: 

Aolfaarity:  12  VS.C.  1422a,  1422b,  1427, 
and  1431(g|. 

2.  Section  931.5  is  revised  to  read  as 
follows: 

|«3t.S    OsposltslnbankaortnM 
compsnlss. 

Include: 

(a)  A  deposit  in  another  Bank; 


'  "  A  tank  U  as  imUtudoD  ■  ■  ■  wfaoaa  boiilMM 
it  Is  to  ivcatva  1x101107  00  dopesit  *  *  *."  131 
BUclt'i  Law  DIctioau;  (Sth  ad.  1S79).  TlM  word 
"bank"  nmaoi  "an  instilutloo  for  recaiYiji^  l*.w4lw^. 
axcbangiDg.  and  MbguanUno  wooej."  IQS  Tlw 
Random  Hosaa  CoUafa  OicUoaaqr  (ivr.  «L  ISSOI 
(amphaaU  addad). 


•  In  19SS.  Cao(m  aaModad  iKiloa  S(b)  of 
HOUi.  Saa  Pub.  L.  90-441,  TMa  XVn.  lac  1716(a), 
82  Sua.  aoe  (Aii(.  1,  less):  mpm  nJ.  Tha 
amwutmant  aUmlnatad  pnwUiooM  that  paraittad 
aaTingi  aaandallona  to  laiaa  tbatr  capital  00I7  in  tba 
brm  of  pa^rmanta  on  afaaiaa  and  praailiitad 
acnplanca  ot  dopoaUa,  and  inaaftod  provtaiaiw 
pormittlng  laTinga  aaaodadooa  to  lalaa  capital  in 
tha  Ibrm  of  aavings  dapoaits.  ifaana.  or  othar 
accounts.  Id..  calilM  at  12  U3jC  1464. 


•Saction  19(bK2KA)  of  Ihs  FadsnJ  Reaerva  Act 
raquiras  aacb  depository  institution  to  niainlaln 
roMrvaa  against  its  uansacliOD  accounts,  as  the  FRS 
Boaid  of  Govarnon  tnay  prescribe,  for  the  purpoae 
of  implananttn{[  monetary  policy.  See  12  U.5.C. 
461fb)(2)(A).  Ttiese  reserves  sie  conunooiy  referred 
to  ss  "federal  funds."  A  depository  institution 
meats  the  reserve  requirement  by  maintaining 
eccoonts  at  its  direct  Federml  Reserve  Bank  or  by 
holding  cash  in  its  vaults.  A  depository  institution 
may  aetl  exc«ss  reserves  to  stKither  depository 
institution  in  need  of  additional  funds  to  meat  its 
laaaiia  taquliaaient 


(b)  A  demand  account  in  a  Fedetal 
Reserve  Bank;  and 

(c)  A  deposit  in.  or  a  sale  of  federal 
funds  to: 

(1)  An  insured  depository  institutitm. 
as  defined  In  section  2(12)(A)  of  the  Act 
(12  U.S.C.  1422(12MA)).  that  is 
designated  by  the  Bank's  board  of 
directors;  or 

(2)  A  trust  company  that  is  a  member 
of  the  Federal  Reserve  System  or 
insured  by  the  Federal  Deposit 
Insurance  Corporation,  and  is 
designated  by  the  Bank's  board  of 
directors. 

Mled:  )uly  3,  1996. 

By  the  Board  of  Directors  of  the  Faderal 
Housing  Finance  Board; 
Bruce  A.  Manisao, 
Oairpffrson. 
IFR  Doc  96-19525  FIIkI  S-1-46:  S:4S  ami 


DEPARIMEMT  OF  TRAKSPORTATION 
Fsdaiai  Aviation  Acknlnlslralion 
14  CFR  Part  39 

[Docttst  No.  96-ANE-04:  Amsmtmant  W- 
a706,AO9e-(»-01R1) 

AlrworthinMs  DIrsettvas;  Hamilton 
Standard  Mods!  14RF-4  Propallars 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnOM:  Final  rule;  request  for 
comments. 


This  amendment  revises 
airworthiness  directive  (AD)  96-08-01. 
that  is  applicable  to  Hamilton  Standard 
Model  14RF-9  propellera.  The  current 
AD  superseded  priority  letter  AD  95- 
24-09,  and  requires  an  ultrasonic  shear 
wave  inspection,  adds  a  one-time  visual 
and  fluorescent  penetrant  inspection, 
and  repair  of  the  propeller  blade  shank. 
This  revision  will  add  a  new  shank 
eddy  current  inspection  and  will  allow 
repair  of  certain  blade  shanks  removed 
from  service  under  the  current  AD.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  propeller  blade 
separation  due  to  propeller  blade  shank 
cracking  that  can  result  in  loss  of 
control  of  the  aircraft. 
DATES:  EHective  August  2, 1996. 

The  incorporation  by  reference  of 
Hamilton  Standard  Service  BuUstins 
(SB)  Nos.  14RF-9-61-86,  Revision  4, 
dated  November  9, 1995,  Alert  Service 
Bulletin  No.  14RF-9-61-A90,  Original, 
dated  November  9, 1995,  and  Alert 
Service  Bulletin  No.  14RF-9-61-A92, 
Revision  2.  dated  March  6, 1996,  and 
listed  in  the  regulations  was  approved 


by  tha  Director  of  tha  Federal  Register 
as  of  May  1. 1996  (61  FR 16618,  4/16/ 
96).  The  incotpantion  by  rebrsnoe  of 
Hamilton  Standard  Service  Bulletin  No. 
14RF-9-61-105,  Original,  dated  July  24, 
1996,  is  approved  by  tha  Director  of  the 
Fedetal  Ragisteras  of  August  2, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  16, 1996. 
ADOMESaES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Atiministration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
96-ANE-04, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  also  be  submitted  to  the 
Rules  Docket  by  using  the  following 
Internet  address:"epd- 
adcomments0mail.hq.faa.gov".  All 
comments  must  contain  the  Docket  No. 
in  the  subject  line  of  the  comment. 
Comments  may  be  inspected  at  this 
location  between  8:00  ajn.  and  4:30 
p.m. 

The  service  information  referenced  is 
this  AD  may  be  obtained  from  Hamilton 
Standard.  C5ne  Hamilton  Road.  Windsor 
Locks.  CT  06096-1010;  telephone  (203) 
654-6876.  This  information  mav  be 
examined  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park,  Burlington,  MA:  or  at  die  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FlUtTHER  IHFOflMATION  CONTACT: 
Frank  Walsh,  Aerospace  Engineer, 
Boston  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington.  MA  01803-5299:  telephons 
(617)  238-7158.  fax  (617)  238-7199. 
SUPTLEItENTARY  INFOmiATION:  On  April- 
1, 1996,  die  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  96-08-01, 
applicable  to  Hamilton  Standard  Model 
I4RF-9  propellers,  which  superseded 
priority  letter  AO  95-24-09,  and 
requires  an  ultrasonic  shear  wave 
inspection  for  cracks  or  surfiace 
indications,  a  one-time  visual  and 
flourescent  penetrant  inspection  for 
mechanical  damage,  and  repair  of  the 
propeller  blade  shank.  That  action  was 
prompted  by  a  report  of  an  inflight  loss 
of  a  Hamilton  Standard  Model  14RF-9 
propeller  blade  installed  on  an  Embraer 
EMB-120  aircraft.  The  loss  of  the 
propeller  blade  resulted  in  the 
sulMequent  loss  of  the  propeller  and 
portions  of  the  geartx>x.  The  propeller 
blade  separated  due  to  a  crack 
approximately  9  inches  from  the  butt 
and  of  the  blade.  The  FAA  determined 
that  the  aack  initiated  on  the  outer 
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suiboe  of  tha  blada  shank  in  an  ana  of 
machanical  damags  induced  as  a  result 
of  a  localized  intsTftience  condition 
between  the  blade  spar  and  the  6>am 
mold  which  occurred  during  blade 
manufacture.  Tbat  condition,  if  not 
cortected,  could  result  in  propeller 
blade  separation  due  to  propeller  blade 
ahai>k  cracking,  which  could  result  in 
loss  of  control  of  the  aircraft 

Since  the  issuance  of  that  AD,  the 
manufocturer  has  developed  new 
inspection  and  repair  procedures  for 
mechanical  damage  (dents)  greater  than 
.005  inches  deep  to  a  maximum  of  .010 
inches  in  depth.  The  new  inspection 
and  repair  procedures  will  ensure  that 
the  structural  integrity  of  the  blades  is 
maintained.  Also,  the  new  inspection 
and  repair  procedures  will  allow  certain 
blades  having  dents  greater  than  .005 
inches  deep  that  were  removed  from 
service  in  accordance  with  AD  96-08- 
01  to  be  inspected  and  repaired  in 
accordance  with  Hamilton  Standard 
Service  Bulletin  No.  14RF-9-61-10S, 
dated  July  24, 1996,  and  returned  to 
service. 

The  new  inspection  procedure  can 
find  damage  in  areas  of  the  propeller 
blade  shaiik  tbat  might  have  been 
damaged  by  interference  with  the 
propeller  blade  foam  mold  during 
manufiBcture.  The  damage  will  be  visible 
when  the  overlying  fiberglass  and 
adhesive  layers  are  removed.  Prior  to 
letumine  damaged  propeller  blades  to 
service,  blades  must  be  repaired  in 
accordance  with  the  applicable  service 
or  alert  service  bulletin. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hamilton 
Standard  Service  Bulletin  (SB)  No. 
14RF-9-«l-«8.  Revision  4,  and  Alert 
Service  Bulletin  (ASB)  No.  14RF-9-61- 
A90,  both  dated  November  9, 1995,  that 
describe  procedures  for  an  ultrasonic 
shear  wave  inspection  of  propeller  blade 
shanks  for  cracks  or  surface  indications; 
and  Hamilton  Standard  ASB  No.  14RF- 
9-61-A92,  Revision  2,  dated  March  6, 
1996.  that  describes  procedures  for  an 
inspection  and  repair  for  mechanical 
damage.  In  addition,  the  FAA  has 
reviewed  and  approved  the  technical 
contents  of  Hamilton  Standard  SB  No. 
14RF-9-61-105.  Original,  dated  July  24, 
1996,  which  describe  eddy  current 
inspection  and  repair  procedures  for 
those  propeller  blades  with  dents  that 
exceed  .005  inches  deep  to  a  maximum 
of  .010  inches  in  depth. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  this  same 
type  design,  this  AD  revises  AD  96-08- 
01,  by  adding  a  new  paragraph  (d) 
which  allows  inspection  and  repair  of 
propeller  blades  with  mechanital 


dnmngit  greater  than  .005  inches  deep  to 
a  maximum  of  .010  inches  in  depth  in 
accordance  with  Hamilton  Standard 
Service  Bullstin  No.  14RF-9-61-105, 
dated  July  24, 1996.  This  revision  will 
also  enable  those  propellers  that  were 
removed  from  service  in  accordance 
with  AD  96-08-01.  and  that  are 
determined  repairable  in  accordarice 
writh  SB  14ltF-»-61-105.  to  be  returned 
to  service. 

Since  a  situatian  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  "mlfing  this  amendment 
effective  in  less  than  30  days. 

Coaunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afiiscting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conmients  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conununications  should  identity  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AIX>ftE88E8.  All 
conmiunications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  efiectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Clomments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-04."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenler. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 


on  the  distribution  of  power  and 
respmtsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12812, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  II 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  In  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOOncsacS. 

List  of  Sub^acts  inl4  CFR  Put  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHMESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthatily:  49  U.S.C  106(g).  40113, 44701. 

130.13    {Amwidad] 

2.  Section  39.13  is  revised  to  read  as 
follows: 

9»-Oa-01Kl    HaadlMa  Standard: 

Amendment  39-9707.  Dockst  No.  8&- 
ANE-04,  nsviui  AD  96-08-01. 
Amendment  No.  39-9567. 
Applicability:  HamJ 
4RF-9  propellen.  in 
limited  to  Embraer  EMB-120  series  airoaft 

Note:  This  airworthinets  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  proviiion.  teganllesa 
of  whether  It  has  been  modified,  altered,  or 
repaired  in  the  araa  subject  to  the 
requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (e) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 


:  Hamilton  Standard  Model 
14RF-9  propellen,  installed  on  but  not 


address  either  do  ectioo,  if  the  cumot 
configuration  eliminates  the  nrmfa 
condition,  or  difinent  actioDS  nsoaaaary  to 
addiees  the  unsats  condition  desoibed  in 
this  AO.  Such  a  request  should  include  an 
■asaesment  of  the  efSact  of  the  changed 
GonfiguratioD  on'the  unsafis  condition 
eddreeaed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  propeller  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unleaa 
accomptiabed  previously. 

To  prevent  propeller  blade  separation  due 
to  propeller  blade  shank  cracking,  which 
could  result  in  loss  of  control  of  the  aircraft, 
accomplish  the  following: 

(a)  Propeller  blades  that  have  been 
ultnsonically  shear  wave  inspected  in 
acccfdanos  with  the  requirements  of  AD  es- 
24-OS  or  AO  86-08-01  need  not  undergo 
another  ultrasonic  shear  wave  inspection  in 
scoocdance  with  paragraph  (b)  of  this  AD.  All 
afiected  propeller  blades  with  S/N's  less  than 
865751,  however,  must  be  inspected  fca 
machanical  damage  in  accordance  with 
paragraph  (c)  of  this  AD  by  August  31, 1996. 
Propeller  blades  with  S/N's  lets  than  885751 
that  have  not  been  uitraaonically  shear  wave 
inspected  in  accordance  with  AD  95-24-09 
or  AO  96-08-01  must  undergo  ultrasonic 
shear  wave  inspection  in  accordance  with 
paragraph  (b)  of  this  AD  prior  to  further 
flight,  and  must  tie  inspected  for  m^rhantrMl 
damage  in  acoordaDca  with  paragraph  (c)  of 
this  AO  by  August  31, 1998:  or  must  be 
inspected  for  mechanical  damage  in 
acoordanoB  vrith  paragraph  (c)  of  this  AO 
prior  Is  Anther  fUgbt 

(b)  Prior  to  hirther  flight,  perform  an 
ultiasoaic  sheer  wive  inspactioo  far  cracks 
or  surface  indlcatioos  in  accordance  with  the 
applicable  Hamilton  Standard  Service 
Bulletin  (SB)  or  Alert  Service  Bulletin  (ASB) 
deecribed  in  paragraphs  (b)(1)  and  (bK2)  of 
this  AD  unless  accomplished  previously  in 
accordance  with  AD  95-24-09  or  AD  96-06- 
01.  Prior  to  further  flight,  remove  bom 
aervice  propeller  blades  with  ulttaaonic  shear 
wave  raadim  that  exceed  the  acceptable 
limits  descrued  in  the  appUcahle  SB  or  ASB, 
and  nplace  with  serviceable  propeller 
blades: 

(1)  Inspect,  and  if  necessary,  remove  end 
replace  with  a  serviceable  propeller  blade,  in 
Bcoortlance  with  the  i\ccomplishment 
InsttuctioDS  of  Hamilton  Standard  SB  No 
14RF-9-61-86,  Revision  4,  dated  November 
9, 1995,  propeller  blade  shanks  with 
propeller  blade  span,  Part  Number  (P/N) 
792231-1.  These  propeller  blades  may  be 
identified  by,  but  not  limited  to.  Serial 
Numbers  (S/N's)  853445  and  higher  except 
far  the  S/N's  listed  in  Table  1  of  this  SB. 
Propeller  bladea  inspected  in  ecoordance 
with  the  Original.  Rcviaiao  1,  Ssvislan  2,  or 
Revision  3  of  Hamilton  Standard  SB  No. 
14RF-9-61-88,  and  which  pesaed 
inspection,  need  not  be  uitraaonically  shear 
wave  inspected  again. 

(2)  Remove  propeller  blade  for  off-wing 
inspection,  inspect;  and  if  necessary,  replace 
wim  a  aerviceable  propeller  blade,  in 
accordance  with  the  Accomplishment 
butructiona  of  Hamilton  Siandatd  ASB  No. 
14RF-«-61-A90,  dated  Novambar  9. 1095. 


prapellar  blade  shanks  with  propeller  blade 
spars.  P/N  782683-1.  These  propeller  blades 
may  be  identified  by,  but  not  limited  to,  S/ 
N's  leea  than  853445,  and  propeller  blades 
with  S/N's  greater  than  853445  that  an  listed 
in  Tablet  of  this  ASB. 

(c)  Perform  a  ooe-tima  visual  and 
fluorascani  penetrant  inspection  of  the 
propeller  blade  shank  for  mechanical  dami^ 
by  August  31. 1996,  in  accordance  vrlth  the 
AocGsnpliohment  Instructions  of  Hamilton 
Standard  ASB  No.  14RF-9-61-A92,  Ravition 
2,  dated  March  6, 1996,  on  all  propeller  blade 
shanks  with  S/N's  before  885751.  I>ropeller 
blades  inspected  in  accordance  with  the 
original  or  Revision  1  of  Hamilton  Standard 
ASB  No.  14RF-9-ei-A92.  and  which  passed 
inspection  or  were  repeired,  need  not  be' 
inspected  again. 

(1)  Prior  to  further  flight,  remove  from 
service  propeller  blades  %vith  Tn^rJMnif^l 
damage  that  exceed  repair  limits  specified  in 
ASB  No.  14]U'-9-61-A92.  Revision  2.  dated 
March  8, 1996,  and  replace  with  serviceable 
parts. 

(2)  Prior  to  further  flight,  repair  propeller 
blades  with  repairable  damage  in  aooordance 
with  the  procedures  described  in  ASB  No. 
14RF-9-ei-A92,  Revision  2.  dated  Matx±  6. 
1996. 

(d)  Propeller  blades  removed  from  service 
in  occordance  with  paragraph  (c)  of  this  AD, 
may  be  returned  to  service  provided  the 
blades  are  inspected  for  cracks  and  repaired 
in  accordance  with  the  procedures  described 
in  Hamiluin  Standard  SB  No.  14RF-9-ei- 
105,  dated  )uly  24, 1996.  Bladea  with  dam^e 
that  exceed  repeir  limits  specified  in 
Hamilton  Standard  SB  14RF-9-61-10S, 
dated  July  24, 1996,  cannot  be  letumed  to 
service. 

(el  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
ptovidea  on  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  The  request 
ahould  be  forwarded  through  an  appropriate 
PAA  [*riocipal  Maintenance  Inspector,  who 
may  add  cosnments  and  then  send  it  to  the 
Manager,  Boeton  Aircraft  Certificatioa  Office. 

Note:  Infomation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  dinctiva. 
if  any,  may  be  obtained  from  the  Boeton 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFV. 
21.197  and  21.199)  to  operate  the  airtTaft  to 
a  location  where  the  requirements  of  this  AO 
can  be  aocomplished. 

(g)  The  actions  requited  by  this  AO  shall 
be  performed  in  accordance  with  Hamilton 
Standard  Service  Bulletin  (SB)  No.  14RF-9- 
61-86,  Pages  1-34,  Revision  4,  dated 
November  9, 1S95.  HamUton  Standard  Alert 
SB  No.  14RF-»-ei-A90.  P^es  1-  39. 
Original,  dated  November  9.  1995:  Hamilton 
Standard  Alert  SB  No.  14RF-9-61-A92. 
Pages  1-44,  Revision  2,  dated  March  6, 1996, 
and  Hamilton  Standard  SB  No  14RF-9-61- 
105,  Pages  1-23,  Original,  dated  (uly  24. 
1996.  The  incorporation  of  Hamilton 
Standard  ASB  Noe.  HRF-»-ei-  88. 14RF-9- 
ei-A90.  and  14RF-9-61-A92,  was  approved 
previously  in  tccoitlance  with  5  U.S.C 


552(al  and  1  CFR  part  51  as  of  May  1, 1»M 
(61  FR  16618.  4/16/98).  The  looapvelioa  by 
reference  of  Hamilton  Standard  Serrice 
Bulletin  No  14RF-9-61-105,  P^ea  1-25, 
Origioal  dated  fuly  24, 1996.  was  approved 
by  the  Director  of  the  Pedaiai  Register  in 
armrdanca  with  5  U.S.C  552(a)  and  1  CFR 
port  51  as  of  August  2. 1996.  Oopiee  may  be 
obtained  from  Hamilton  Standard.  Ooe 
Homiltoo  Roed,  Wmdsor  Locks.  Cr  08096- 
1010:  telephone  (203)  854-6876.  Copiee  may 
be  inspected  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  C^ef  CouoseL 
12  New  England  Executive  Par^,  Burlii^tan. 
MA:  or  at  the  Office  of  the  Federal  Rigislw. 
800  North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC 

(h)  This  amendment  revises  AO  96-08-01, 
issued  April  1.  1996. 

(i)  This  amendment  becomes  effective  on 
August  2.  1996. 

Issued  in  Burlington,  Massachusetts,  on 
July  27.  1996. 
lay).  Pardee. 

Monoger.  Engine  and  Propeller  Diretumle, 
Aircraft  Certification  Service. 
IFR  Doc  96-19560  Filed  7-31-96: 10:38  ami 
■uasa  oom  atw-o-u 


FMtonI  AtrtattoB  AttwInltliMBuii 

14CFRPMt71 

[Ahepaea  DoaM  No.  M-ANM-012] 

EataUWimant  Of  Ctaa  E  AbapMa; 
aianl»PHs,OR 

AOENCr:  Federal  Aviation 
Administiaticm  (FAA).  DOT. 
ACnOH:  Final  rule. 

SUMHART:  This  action  establishes  the 
Grants  Pass,  Oregon.  Class  E  airspace  to 
accommodate  a  Global  PosiUoniiig 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  the 
Grants  Pass  Airport. 
^FECnvE  OATC:  0901  UTC,  December  5, 

FOR  niRDCR  MfOMMHON  CONTACT: 
James  C.  Frala,  Operations  Branch. 
ANM-532.4,  Federal  Aviation 
Administration,  Docket  No.  96-ANM- 
012. 1601  Lind  Avenue,  SW.,  Renton.  . 
Washington  98055-4056;  telephone 
number:  (206)  227-2535. 

(UPPLBENTARV  MFOmUTION: 

History 

On  June  12,  1996,  the  FAA  proposed 
to  antend  pan  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  eaublish 
Class  E  airspace  at  Grants  Pass.  Oregon, 
to  acconunodate  a  new  GPS  SIAP  to  the 
Grants  Pass  Airport  (61  FR  29699). 
Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
conunents  were  received. 
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The  coordinates  For  this  airapace 
doclcet  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995. 
and  effective  September  16, 1995.  which 
is  incorporated  by  reference  in  14  CFK 
71.1.  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

ThaKide 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  establishes  Class  E 
airspace  at  Grants  Pass,  Oregon.  The 
FAA  has  determined  that  this  regulation 
only  involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore,  (1|  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

list  ofSubiecIs  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refisrence. 
Navigation  (air). 

Ado|>liiia  of  tlM  Amondment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

ADtfaority:  49  U.S.C  106(g),  40103,  40113, 
40120;  E.O.  1DS54,  24  FK  9S65.  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  efiective 
September  16, 1995,  is  amended  as 
follows: 

Pamgmph  SOOS  Quo  E  airspace  atfos 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  OK  ES  Gnnls  Pms,  OR  (Nnr) 

Gianb  Pass  Airport,  OR 

Oat.  42*30'37^,  kng.  123'23'17"W) 


That  airspace  axtsnding  upwfrd  bom  700 
feet  abow  the  tariexx  within  a  7-mile  radius 
of  the  Grants  Pass  Airport  and  within  7  miles 
each  side  of  a  331'  tieahng  from  the  Grants 
Pass  Airpoft  extending  bam  the  7-inll« 
raditis  to  25  miles  northwest  of  the  airport. 


Issued  in  Seattle,  Washington,  on  July  23, 
1996. 

Kickard  E.  Prang. 

Acting  Assistant  Manager,  Air  Traffic 
Division.  Northwest  Mountain  Bepon. 
IFR  Doc.  96-19675  Filed  8-1-96;  8:45  ami 

aa^sn  ooei  ttis-is-n 


14  CFR  Part  71 

[Airspece  Doctol  No.  96  AMM  01^ 

EstabUaimentof  Claaa  E  Alnpaoa; 
UUiy,MT 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


This  action  establishes  the 
Libfay,  Montana,  Class  E  airspace  to 
accommodate  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  the  Libby 
Aiiixxt. 

EFFECTIVE  BATE:  0901  UTC.  December  5, 
1996. 

FOR  FURTMER  MFORMATION  CONTACT: 
]ame8  C.  Frela,  Operations  Branch, 
ANM-532.4.  Federal  Aviation 
Administration,  Docket  No.  96-ANM- 
013. 1601  Lind  Avenue,  SW.,  Renton, 
Washington  960SS-40S6;  telephone 
number:  (206)  227-2535. 

SUPPLEMENTARY  aiFORMATION: 
History 

On  )une  12, 1996,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Libby,  Montana,  to 
accommodate  a  new  GPS  SIAP  to  the 
Libby  Airport  (61  FR  29700).  Interested 
parties  were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airapace  areas 
extending  upward  fit>m  700  feet  or  mora 
above  the  surfece  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  refierence  in  14  CFR 
71.1.  The  Class  E  airapace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 


TheRale 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  establishes  Class  E 
airapace  at  Libby,  Montana.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  bequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current  It, 
therefore,  (I)  Is  not  a  "aignificant 
regulatory  action"  under  Executive 
Onler  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rtile 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  ofSabieds  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART71— (AMENOEiq 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authartty:  49  U.S.C  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9S6S,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

(71.1    (Amended] 

,     2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airapace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  e%ctive 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  600S  Qass  E  airspace  areas 
extending  upurard  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  MT  ES  Ubby.  MTINew] 

Libby  Airport.  MT 

(lat  48°17'02"N,  long.  115'29'25"W) 
That  airspace  extending  upward  from  700 
iiset  above  die  s\ir&ce  within  a  7-mile  radius 
of  the  Libby  Airport  and  within  4  miles  each 
side  of  the  345°  oeariog  from  the  Libby 
Airport  extending  from  the  7'milo  radius  to 
10  miles  oordiwest  of  th«  airport:  that 
ainpace  extending  upward  from  1,200  feet 
above  the  surface  vritiiin  an  area  tK>unded  by 
a  line  beginning  at  laL  48*19'00"N.  long. 
11S*50'a0'^:  to  lat  4«°19'00"N,  long. 
11S*16'00^;  to  lat  48*45tKrN.  long. 


115*22'00"W;  to  lat  48"45-00"N,  long. 
llS'SOWrW,  lo  the  pobit  of  beginnhig. 

•         •         •         *         • 

Issued  in  Seattle,  Washington,  en  )uJy  23, 
1996. 

Kichanl  E.  Praag. 

Acting  Assistant  Maitager,  Air  Traffic 
Division.  Northwest  Mountain  Begion. 
IFR  Doc  96-19674  FiImI  8-1-96;  8:45  ami 


CONSUMER  PRODUCT  SAFETY 
COMMKSiON 

16  CFR  Part  1700 

Poiaon  Provantlon  Packaoing 
CFR  Correction 

In  Title  16  of  the  Code  of  Federal 
Regulations,  parts  1000  to  End,  revised 
as  of  January  1. 1996,  on  page  685,  in 
$1700.14,  paragraph  (a)(2S)  was 
inadvertentiy  omitted.  The  omitted  text 
should  read  as  follows: 

fITOau   8ubelene«eraquMngapeeiel 


(a)  •  •  • 

(25)  Naproxen.  Naproxen 
preparations  for  human  use  and 
containing  the  equivalent  of  250  mg  or 
more  of  naproxen  in  a  single  retail 
package  shall  be  packagedin 
accordance  with  the  provisions  of 
§  1700.15  (a),  (b),  and  (c). 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatratlon 

21CFRParta73«nd184 
(Doel(elNo.aSQ-0017] 

Diract  Food  SuiMtancaa  Afflnnad  aa 
Oansially  Racogntaad  aa  Sato;  Usbng 
ot  Color  AddWvaa  E«awipt  From 
Paiilfli  alluii;  FarvouaLacMa 

AOfWCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Pinal  rule. 


V:  The  Fcxxl  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  affirm  that  ferrous  hictate 
is  generally  recognized  as  saf^  (GRAS) 
as  a  color  fixative  on  ripe  olives.  The 
agency  is  adding  this  use  of  ferrous 
lactate  as  a  color  fixative  on  ripe  olives 
to  the  other  uses  for  ferrous  lactate.  The 
agency  is  also  amending  this  regulation 
to  permit  additional  methods  of 
synthesis  for  fenous  lactate.  This  action 
is  in  response  to  a  petition  filed  by 


Purac  America,  Inc.  The  agency,  on  its 
own  initiative,  is  also  amendiiig  its 
color  additive  regulations  to  provide  for 
the  safe  use  of  fenous  lactate  for  the 
coloring  of  ripe  olives. 
PATES:  The  amendments  to  §  1M.1311 
(21  CFR  184.1311)  will  be  eSecUve  on 
August  2, 1996.  New  $  73.165  will  be 
eefective  on  September  4, 1996,  except 
as  to  any  provisions  that  may  he  stayed 
i    by  the  filhig  of  proper  objections; 
written  obfections  by  September  3, 
1996.  The  Director  of  the  Office  of  the 
Federal  Register  approves  the 
incorporations  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51  of  certain  publications 
listed  in  $  184.1311(b),  eOactive  August 
2, 1996;  and  in  new  $  73.165(b)  effective 
September  4, 1996. 

AOORESSES:  Subnit  written  objections  to 
new  S  73.165  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURT>«ER  MFORMATION  CONTACT: 
Robert  L.  Martin.  Center  for  Food  Safety 
end  Applied  Nubition  (HFS-217},  Food 
and  Drug  Administration.  200  C  St  SW., 
Waabington,  DC  20204,  202-418-3074. 
SUPPLEMENTARY  MFORMATION: 
LBackgronnd 

In  acxxwdance  with  the  procedures 
described  in  21  CFR  170.35,  Puree 
America,  Inc.,  c/o  700  13th  St.  NW., 
suite  1200.  Washington.  DC  20005, 
submitted  a  petition  (GRASP  3G0396) 
requesting  that  the  regulations  in 
§  184.1311  be  amended  to  affirm  that 
fiatrous  lactate  is  GRAS  as  a  color 
fixative  in  black  olives. 

FDA  published  a  notice  of  filing  of 
this  petition  in  the  Federal  Register  of 
Decmnber  27, 1993  (58  FR  68437),  and 
gave  interested  parties  an  opportunity  to 
submit  oonnnents  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  AdministnUoo,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Also,  in  this  notice,  FDA 
aimounced  that,  on  its  own  initiative, 
the  agency  would  amend  the  color 
additive  regulations  lo  provide  for  the 
safe  use  of  ferrous  lactate  as  a  color 
additive  for  the  coloring  of  ripe  olives. 
No  comments  were  received  in  response 
to  this  notice  of  filing. 

Since  the  filing  of  mis  petition,  the 
agency  has  come  to  recognize  that 
ferrous  lactate  is  being  used  as  a  color 
fixative  in  ripe,  rather  than  black,  olives. 
Tlie  Agricultural  Marketing  Service  of 
the  U.  S.  Department  of  Agriculture 
defines  "ripe  type"  olives  as  "•  *  • 
those  whidi  have  been  treated  and 
oxidized  in  processing  to  produce  a 


typical  dadc  brown  to  black  color"  (7 
CFR  52.3752(a)).  Also,  in  21  CFR 
73.160,  the  use  of  ferrous  gluconate  is 
approved  for  the  coloring  of  ripe  olives. 
FefTous  lactate  is  a  potential  substitute 
for  ferrous  gluconate.  Therefore,  lo 
maintain  consistency,  the  agency  will 
refer  to  ripe  olives  instead  of  black 
olives. 

n.  Standards  fiir  GRAS  AfBrmatioB 

Under  $  170.30  (21  CFR  170.30). 
general  recognition  of  safety  may  be 
based  only  on  the  views  of  experts 
qualified  by  scientific  training  and 
experience  lo  evaluate  the  safety  of 
substances  added  to  food.  The  basis  of 
such  views  may  be  either:  (1)  Scientific 
procedures,  or  (2)  in  the  case  of  a 
substance  used  in  food  prior  to  fanuary 
1, 1958,  experience  based  on  common 
use  in  food  (§  170.30(a)).  General 
recognition  of  safety  based  upon 
scientific  procedures  requires  the  same 
quantity  and  quality  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  a  food  additive  regulation 
and  ordinarily  is  to  be  based  upon 
published  studies,  which  may  be 
(x>rToborated  by  tmpublished  studies 
and  other  data  and  information 
(S  170.30(b)).  General  recognition  of 
safety  through  experience  based  on 
ounmon  use  in  food  prior  to  January  1, 
1958,  may  be  determined  without  the 
quantity  or  quality  of  scientific 
procediues  requiiwi  for  approval  of  a 
food  additive  regulation  but  ordinarily 
is  to  be  based  upon  generally  available 
data  and  information  concerning  the 
pre- 1958  history  of  use  of  the  food 
ingredient  (S  170.30(c)).  In  its  petition. 
Puree  America,  Inc.,  relied  on  the 
scientific  procedures  that  tiave  been 
uaed  to  support  the  regulated  uses  of 
ferrous  lactate  in  $  184.1311.  and  on 
additional  submitted  published  and 
unpublished  data,  to  establish  that 
ferrous  lactate  is  GRAS  for  use  as  a  color 
fixative  on  ripe  olives. 

m.  Use.  Estimated  Expome  Lereb,  - 
and  Synthesis  of  Ferroos  LacUte 

Ferrous  lactate  is  currently  affirmed 
as  GRAS  for  use  as  a  nutrient 
supplement  under  $184.1311.  Because 
ferrous  lactate  is  used  inlerchangeebly 
with  several  other  iron  salts  that  also 
may  be  used  as  nutrient  supplements, 
FDA  considered  the  exposure  to  ferrous 
lactate  resulting  from  its  use  on  ripe 
olives  in  relation  to  total  exposure  bom 
iron. 

Based  on  information  supplied  in  the 
petition,  FDA  has  estimated  that  the 
exposure  to  iron  from  the  consumption 
of  ferrous  lactate-treated  olives  would 
be  no  greater  than  0.14  milligrams  per 
persffli  per  day  (mg/person/day)  (Raf.  1). 
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This  represents  b  small  contribution  to 
the  referanca  daily  intake  (RDI)  of  18 
mg/day  for  iron  (21  CFR  104.20(dK3)). 
As  ferrous  lactate  can  replace  ferrous 
gluconate  for  coloring  or  fixing  color  in 
ripe  olives,  no  actual  increase  in 
exposure  to  iron  is  expected. 

Lactic  acid  is  GRAS  (21  CFR 
184.1061)  and  is  a  ubiquitous 
component  of  the  human  body.  FDA  has 
estimated  that  exposure  to  lactate  from 
the  petitioned  use  would  not  contribute 
significantly  to  the  overall  dietary 
exposure  to  lactate  (Ref.  IJ. 

Section  184.1311(a)  describes  fanaus 
lactate  as  a  greenish-white  powder 
prepared  by  reacting  calcium  lactate  or 
sodium  lactate  with  iarrous  sulfate  or  by 
direct  reaction  of  lactic  add  with  iron 
filings.  The  petitioner  described  two 
additional  methods  for  preparing 
ferrous  lactate:  (1)  Reaction  of  ferrous 
chloride  with  sodium  lactate  and  (2) 
reaction  of  ferrous  sulfate  with 
ammonium  lactate. 

The  petitioner  also  submitted  a  draft 
copy  of  specifications  for  ferrous  lactate 
that  has  been  incorporated  into  the  4th 
edition  of  the  Food  Chemicals  Codex 
recently  published  by  the  National 
Academy  of  Sciences.  The  agency  has 
reviewed  these  additional  methods  of 
synthesis  and  specifications  for  ferrous 
lactate  and  has  contduded  that  they  are 
acceptable  IRel  1). 

IV.  Safety 

FDA  discussed  the  safety  of  ferrous 
lactate  in  a  proposal  that  published  in 
the  Federal  Regialer  on  April  21, 1987 
(52  FR  13086).  As  noted  above,  ferrous 
lactate  is  affirmed  as  GRAS  for  use  as  a 
nutrient  in  food  under  §  184.1311. 
Ferrous  lactate  is  also  recognized  as  a 
coloring  adjunct  and  nutrient  by  the 
Food  and  Agriculture  Organizabon/ 
World  Health  Organization  and  the  )oint 
Experi  Committee  on  Food  Additives. 
Ferrous  lactate  is  listed  as  a  color 
retention  agent  in  the  Registry  of  Food 
Additives  of  the  European 
Communities.  Ferrous  lactate  is  also 
listed  by  the  Spanish  Ministry  of  Health 
for  color  fixation  of  black  olives.  The 
petitioner  has  relied  primarily  on  the 
above  data  to  support  its  proposed  use 
of  ferrous  lactate  as  a  color  fixative  for 
ripe  olives. 

FDA  has  considered  the  information 
in  the  petition,  along  with  other 
available  information,  concerning 
ferrous  lactate  and  other  iron  salts  and 
has  concluded  that  ferrous  lactate  is  safe 
for  use  as  a  color  fixative  for  ripe  olives 
(Ref.  2).  This  determination  is  based  on 
the  fact  that  lactate  is  a  normal 
constituent  of  food  and  a  normal 
intermediary  metabolite  in  humans. 
Ferrous  salts  are  present  in  many  foods, 


particularly  meats  and  poultry  and  are 
used  as  nutrients  in  food  processing. 
The  exposure  to  iron  from  the 
constunption  of  ferrous  lactate-treated 
olives  represents  only  a  small 
contribution  to  thaiiDI  of  18  mg/day  for 
irtm. 

V.  Conchaioas  on  Use  of  Famma 
Lactate  as  a  Color  Fixalhn  on  Ripe 
Olira 

inSA  has  evaluated  all  of  the  available 
information  on  finrous  lactate.  Based  on 
its  review,  the  agency  concludes  that  the 
data  are  adequate  to  demonstrate  the 
safety  of  ferrous  lactate  for  the 
petitioned  use.  Therefore,  the  agency 
concludes,  based  upon  scientific 
ptocedurea,  that  ianous  lactate  is  GRAS 
for  use  as  a  color  fixative  on  ripe  olives 
at  leveb  consistent  with  current  good 
manufacturing  practice.  The  agency  is 
therefore  amending  $184.1311  to 
provide  for  this  use. 

The  agency  is  alio  amending 
S  184.1311  to  provide  for  the  additional 
methods  of  synthesis  for  ferrous  lactate 
that  were  discussed  above. 
Additionally,  the  agency  is  amending 
$  184.1311  to  require  that  the  ingredient 
meets  the  specifications  listed  in  the 
Food  Chemicals  Codex.  In  the  existing 
GRAS  regulation  for  food  use  of  ferrous 
lactate  (§184.1311),  the  agency 
indicated  that  it  was  developing 
spedficalions  for  ferrous  lactate  in 
cooperation  with  the  National  Academy 
of  Sciences.  The  agency,  as  noted  above, 
has  reviewed  the  spedficatioiu  for 
ferrous  lactate  that  published  in  the  4th 
edition  of  the  Food  Chemicals  Codex 
and  has  found  them  acceptable. 
Therefore,  the  agency  is  amending 
$  184.1311  to  require  that  ferrous  lactate 
meet  the  specifications  in  the  Food 
Chemicals  Codex,  4th  edition,  pages  154 
and  155. 

VI.  Use  of  Ferroos  Lactate  as  a  Color 
AddidTe 

In  the  document  armouncing  the 
filing  of  Purac  America,  Inc.'s,  GRAS 
affirmation  petition  for  feirous  lactate, 
FDA  proposed,  on  its  own  initiative,  to 
amend  the  color  additive  regulations  in 
pari  73  (21  CFR  pari  73)  to  provide  for 
the  safe  use  of  {sirous  lactate  as  a  color 
additive  for  the  coloring  of  ripe  olives. 
The  agency  undertook  this  action 
because  of  questions  as  to  whether 
ferrous  lactate,  when  used  for  the 
petitioned  purpose,  is  functioning  as  a 
color  fixative  or  as  a  color  additive. 
Section  721(b)(4)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  379e(b)(4),  provides  that  "*  *  * 
a  color  additive  shall  be  deemed  to  be 
suitable  and  safe  for  the  purpose  of 
listing  under  this  subsection  for  use 


generally  in  or  on  food,  while  there  is 
in  effect  a  published  finding  of  the 
Secretary  declaring  such  substance 
exempt  from  the  term  'food  additive' 
because  of  its  being  generally 
recognized  by  qualified  experts  as  safe 
for  its  intended  use,  as  provided  in 
section  201(s)."  Therefore,  to  eliminate 
any  questions  with  respect  to  the  use  of 
ferrous  lactate  on  ripe  olives,  the  agency 
proposed  to  amend  pari  73  to  provide 
for  the  safe  u.se  of  ferrous  lactate  for  the 
coloring  of  ripe  olives. 

Having  concluded  that  ferrous  lactate 
is  GRAS  for  use  as  a  color  fixative  on 
ripe  olives,  the  agency  is  amending  part 
73  to  provide  for  the  use  of  ferrous 
lactate  as  a  color  additive  for  the 
coloring  of  ripe  olives. 

The  agency  has  also  determined  that 
the  Food  Chemicals  Codex 
specifications  for  ferrous  lactate  are 
acceptable  for  the  color  additive  use  of 
ferrous  lactate  in  coloring  ripe  olives, 
and  in  the  regulation,  the  agency  is 
requiring  that  the  substance  conform  to 
these  specifications.  Section  721(c)  of 
the  act  provides  thafCRAS  substances 
when  listed  as  color  additives  are 
exempt  from  certification.  Therefore, 
ferrous  lactate,  when  used  as  a  color 
additive  for  coloring  ripe  olives,  is 
exempt  from  certification.  

In  accordance  with  $  71.15  (21  CFR  . 
71.15),  the  petition  and  the  documents 
that  FiDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  AppUed 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  J  71.15,  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

Vn.  EnTiroomental  Effsci 

The  agency  has  carefiilly  considered 
the  potential  environmental  effscts  of 
this  action.  FDA  has  concluded  that  the 
action  %vill  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
si^iificant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Vm.  Ecoaoinic  Ebds  of  GRAS 
AfBnnatioo 

FDA  has  examined  the  economic 
implications  of  this  final  rule  affirming 
that  the  use  of  ferrous  lactate  is  GRAS 
as  a  color  fixative  on  ripe  olives  and  of 
amending  S  184.1311  to  permit 
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additiooal  melfaods  of  i]mthesis  for 
ferroua  lactate  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  U  96-354).  Executive  Order  12866 
directs  agencies  to  aasesa  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  ia 
necesaary,  to  aelect  regulatoiy 
approaches  that  maximire  net  benefits 
(including  potential  economic, 
environmental,  public  health,  and  safety 
effects;  distributive  impacts;  and 
equity).  The  Regulatory  Flexibility  Act 
requires  analyzing  options  for  regulatory 
relief  for  small  buaineeses. 

FDA  finds  that  this  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  The 
compliance  costs  to  firms  are  zero 
because  no  current  activity  is  prohibited 
by  affirming  the  GRAS  status  of  ferrous 
lactate  as  a  color  fixative  for  ripe  olives, 
or  by  amending  the  regulations  to 
permit  additional  methods  of  synthesis 
for  ferrous  lactate.  Because  this  final 
rule  will  not  inoeese  the  health  risks 
bead. by  consumers,  total  health  costs 
are  also  zero.  Potential  benefits  include 
the  ability  to  use  additional  methods  to 
synthesize  farrous  lactate  and  any 
resources  saved  by  eliminating  the  need 
to  prepare  further  petitions  to  affirm  the 
GRAS  status  of  this  substance. 

Affirming  that  ferrous  lactate  is  GRAS 
as  a  color  fixative  for  ripe  oUves  under 
conditions  of  current  good 
manufacturing  practice  and  permitting 
additional  methods  of  synthesis  for 
ferrous  lactate  will  expand  the 
formulation  possibilities  for  food 
manubcturers,  including  small 
businesses.  Therefore,  in  accordance 
with  the  Regulatory  Flexibility  Act,  FDA 
has  also  determined  that  this  rule  will 
have  a  positive  impact  on  small 
businesses. 

DC  Raferencca 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memoranda  from  Cbamistry  Review 
Branch.  HFS-247,  to  Direct  Additives 
Branch.  HFS-217,  dated  December  19. 1994, 
)uly  28. 1995,  and  Novemtier  21, 1995. 

2.  Memorandum  from  Additives 
Evaluation  Branch  do.  1,  HFS-22e,  to  Direct 
Additives  Branch,  HFS-217.  dated 
Septambert,  1993. 

X.  Obiections  to  S  73.165 

Any  person  who  will  be  adversely 
afiected  by  new  §  73.165  may  at  any 
time  on  or  before  September  3, 1996,  file 
with  the  Dockets  Muiagement  Branch 
(address  above)  written  objections 


thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisians  of  the 
regulation  to  whkji  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  spedfically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

ListofSubiecti 

21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 


21  CFR  Part  184 

Food  ingredients. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drug  and  redelegaled  to  the 
Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  parts  73  and 
184  are  amended  as  follows: 

PART  73— usrma  of  color 

AOOmVES  EXEMPT  FROM 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
pari  73  continues  to  read  as  follows: 

Authorily:  Sees.  201. 401, 402. 403. 409. 
501,  502.  SOS.  601.602,  701,  721  of  the 
Federal  Food,  Drug,  and  Coimstic  Act  (21 
U.S.C  321,  341.  342,  343,  348,  3SI,  352,  355. 
361.  362.  371.  379e). 

2.  New  S  73.165  is  added  to  subpart  A 
to  read  as  follows: 

f7S.1W    F«n«ualacMa. 

(a)  Identity.  The  color  additive  fsinnis 
lactate  is  the  ferrous  lactate  defined  in 

$  184.1311  of  this  chanter. 

(b)  Specifications.  Ferrous  lactate 
shall  meet  the  specifications  given  in 


the  Food  Chemicals  Codex,  4th  ed. 
(1996),  pp.  154  to  155,  which  is 
incorporated  by  reference  in  acoorxlance 
with  5  U.S.C  552(b)  and  1  CFR  pari  51. 
Copies  are  available  from  the  National 
Academy  Press,  2101  Constitution  Ave. 
f>JW.,  Washington,  DC  20418.  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  200  C 
St.  SW.,  rm.  3321.  Washington,  DC,  or 
at  the  Office  of  the  Federal  Ra^ater,  BOO 
North  Capitol  St.  NW.,  suite  700, 
Washington,  DC 

(c)  Uses  and  restrictioia.  Ferrous 
lactate  may  be  safely  used  in  amoimts 
consistent  with  good  manufacturing 
practice  for  the  coloring  of  ripe  olives. 

(d)  Labeling.  The  label  of  the  color 
additive  shall  conform  to  the 
requirements  of  $  70.25  of  this  chapter. 

(e)  Exemption  from  certification. 
Certification  of  this  color  additive  is  not 
necessary  for  the  protection  of  the 
public  health,  and  therefore  belches 
thereof  are  exempt  from  the  certification 
requirements  of  section  721(c)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act). 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
OENERAU.V  RECOGNIZED  AS  SAFE 

Anibority:  Sees.  201. 402. 409, 701  of  the 
Federal  Food,  Drug,  and  Connetic  Act  (21 
U.S.C  321,  342,  348,  371). 

3.  Section  184.1311  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 


1184.1311    Farrous  I 

(a)  Ferrous  lactate  (iron  (U)  lactate, 
CeHioFeOe,  CAS  Reg.  No.  5905-52-2)  in 
the  trihydrate  form  is  a  greenish-while 
powder  or  crystalline  mass.  It  is 
prepared  by  reacting  calcium  lactate  or 
sodium  lactate  with  ferrous  sulfate, 
direct  reaction  of  lactic  add  with  iron 
filings,  reaction  of  ferrous  chloride  with 
Sodium  lactate,  or  reaction  of  ferrous 
sulfate  with  ammonium  lactate. 

(b)  The  ingredient  meets  the 
specifications  of  the  Food  Chemicals 
Codex.  4th  ed.  (1996),  pp.  154  to  155, 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  55Z(a)  and  1 
CFR  pari  51.  Copies  are  available  from 
the  National  Academy  Press.  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20418,  or  may  be  examined  at  the 
Center  for  Food  Safety  and  Applied 
Nutrition's  library.  200  C  St.  SW.,  rm. 
3321,  Washington.  DC.  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  as  a 
nutrient  supplement  as  defined  in 
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S 1 70.3(o)(20)  of  this  chapter  and  as  a 
color  fixative  for  ripe  olives,  with  no 
other  limitation  other  than  current  good 
manuhcturing  practice.  The  ingredient' 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(gJ  of  the 
Federal  Food,  Drug,  and  CoemetJc  Act 
(the  act)  (21  U.S.C  350a(g])  or  with 
regulations  promulgated  under  section 
412(a)(2)  of  the  act  (21  U.S.C. 

3SOa(>H2)). 

*        •        •        •        • 

Dated:  fuly  19. 199B. 
Janin  F.  OUnr. 

Deputy  Dinctorfor  Systeau  and  Support, 
Center  for  Food  Safety  and  Applied  Nutrition. 
IFR  Doc  96-19305  Filed  S-I-96i  8:4S  am) 


21  CFR  Part  101 
[DociBM  No.  B3H-01«q 
MNOtlOWUn 

Food  Labeling;  Nutrient  Content 
Ctahna  and  Health  CWms;  Reetaurant 


AOBtCV:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


v:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  labeling  regulations  to  remove  the 
provisions  that  exempt  restaurant 
menus  from  the  requirements  for  how 
nutrient  content  claims  and  heelth 
claims  are  to  be  made  and  from  the 
requirements  for  the  provision  of 
nutrition  information  with  respect  to  the 
nutrients  that  are  the  basis  for  the  claim, 
when  claims  are  made.  Because  a 
significant  number  of  meals  are 
consumed  outside  of  the  home,  the 
extension  of  these  requirements  to 
menus  will  help  to  increase  the 
awareness  of  the  American  constuner  to 
the  relationships  between  diet  and 
health.  FDA  is  issuing  this  final  rule  at 
this  time  in  response  to  a  decision  by 
the  United  States  District  Court  for  the 
District  of  Columbia. 
DATES:  This  regulation  is  effective  May 
2, 1997.  Written  comments  on  the 
information  collection  requirements 
should  be  submitted  by  October  1, 1996. 
ADDRESSES:  Submit  written  comments 
on  the  information  collection 
requirements  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-Z3,  Rockville,  MD 
20857.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Persons  who  believe  it 


would  be  useful  for  the  agency  to  hold 
a  public  meeting  on  what  is  required  by 
this  rule  should  also  send  their  letters 
to  the  Dockets  Maiugement  Branch. 
FOR  RflnWR  WfOnMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  ana  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5090. 

*UWLaiB(TARY  MFomunoN: 

I.  Backgnaiid 

A.  Beqiiirements  for  Nutrition  labeling 
and  Nutrient  Content  Claims  and 
Health  Claims 

The  Nutrition  Labeling  and  Education 
Act  of  1990  (the  1990  amendments)  and 
the  final  regulations  that  implement  the 
1990  amendments  (56  FR  2066,  January 
6, 1903,  as  modified  at. 58  FR  44020, 
August  18, 1993)  provide  for  a  number 
of  fundamental  changes  in  how  food  is 
labeled,  including  mandatory  nutrition 
labeling  on  most  foods,  uniform 
definitions  for  terms  that  characterize 
the  level  of  nutrients  in  a  food,  and  the 
use  of  claims  about  the  relationship 
between  nutrients  and  diseases  or 
health-related  conditions.  These 
changes  apply  to  virtually  all  foods  in 
the  food  supply,  including  foods  sold  in 
restaurants. 

The  provision  on  nutrition  labeling 
that  was  added  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  by  the 
1990  amendments,  section  403(q)  (21 
U.S.C.  343(q)),  includes  an  exemption 
for  foods  that  are  served  or  sold  in 
restaurants  or  other  estabUshments  in 
which  food  is  served  for  immediate 
human  consumption  (section 
403(q)(5)(A)(i)).  This  exemption, 
however,  is  contingent  on  there  being 
no  claims  or  other  nutrition  information 
on  the  label  or  labeling,  or  in  the 
advertising,  for  the  food.  The  use  of 
nutrient  content  claims,  health  claims, 
or  other  nutrition  information  on  the 
label  or  labeling  of  a  food  sold  in  a 
restaurant  or  other  establishment  in 
which  food  is  served  for  immediate 
consumption  will  subject  that  food  to 
the  nutrition  labeling  provisions  of  the 
act  (see  sections  403  (q)  and  (r)  of  the 
act  and  S  101.9  (i)(Z)(i)  through  ())(2)(iii) 
(21  CFR  101.9  (i)(2)(i)  throut* 
(j)(Z)(iii))).  Consistent  with  these 
provisions,  in  this  discussion  the  term 
"restaurant  foods"  refers  to  foods  served 
in  restaurants  and  in  other 
establishments  in  which  food  that  is 
ready  for  human  consumption  is  sold 
(e.g.,  institutional  food  service, 
delicatessens,  catering)  or  sold  only  in 
such  establishments.  Firms  selling  such 
foods  will  be  referred  to  as 
"testauianis,"  and  responsible 


individuals  in  these  firms  will  be 
referred  to  as  "restaurateurs." 

In  the  January  6, 1993,  final  rules  on 
nutrient  content  claims  and  heelth 
claims  (entitled  "Food  Labeling; 
Nutrient  Content  Claims,  General 
Principles,  Petitions,  Definitions  of 
Terms;  Definitions  of  Nutrient  Content 
Claims  for  the  Fat.  Fatty  Acid,  and 
Cholesterol  Content  of  Food"  (58  FR 
2302):  and  "Food  Labeling:  General 
Requirements  for  Health  Claims  for 
Food"  (58  FR  2478),  respectively 
(hereinafter  referred  to  as  the  "nutrient 
content  claims  final  rule"  and  the 
"health  claims  final  rule,"  and 
collectively,  as  the  "claims  final 
rules")),  the  agency  concluded  that  if 
claims  on  restaurant  foods  are  to  be 
useful  to  consumers,  they  must  be  valid. 
Thus,  FDA  stated  that  the  same 
standards  will  apply  to  restaurant  foods 
as  to  other  foods  with  respect  to  basic 
definitions  for  nutrient  content  claims. 
FDA  also  stated  that  when  a  restaurant 
makes  explicit  or  implied  reference  to  a 
food  or  substance  in  food,  and  directly 
or  indiieclly  links  that  substance  to  an 
effect  on  a  disease  or  health-related 
condition  (i.e.,  when  both  basic 
elements  of  a  health  claim  are  present), 
the  restaurant  must  comply  with  the 
health  claims  regime  ($8  FR  2478  at 
2516).  At  the  same  time,  FDA 
acknowledged  that  how  a  restaurant 
demonstrates  compliance  with  these 
requirements  is  a  difficult  matter.  FDA 
pointed  out,  in  the  claims  final  rules  (58 
FR  2302  at  2388  and  58  FR  2478  at 
2515).  that  it  is  not  obligated  under  the 
act  to  regulate  claims  on  restaurant 
foods  in  a  manner  identical  to  that  in 
which  it  regulates  claims  on  packaged 
foods.  In  the  nutrient  content  claims 
final  rule  (58  FR  2302),  the  agency 
amended  §  101.10  Nutrition  labeling  of 
restaurant  foods  (21  CFR  101.10)  to 
provide  flexibility  for  restaurants  in 
determining  compliance  with  FDA's 
requirements  for  the  claims  regime  and 
in  providing  nutrition  labeling  for  foods 
that  bear  a  claim. 

Consequently,  although  restaiuant 
food  must  comply  with  the  same 
standards  as  other  foods  to  bear  a  claim, 
the  way  in  which  a  restaurant 
determines  the  nutrient  content  of  a 
food  or  meal,  and  the  way  in  which 
nutrition  information  is  commtmicated 
to  consumers,  may  be  difiereni  for 
restaurant  foods  than  for  foods  from 
other  sources.  For  example,  §  101.10 
provides  that  nutrient  levels  in 
restaurant  foods  may  be  determined 
through  the  use  of  nutrient  data  bases, 
cookbooks,  or  other  reasonable  bases 
that  provide  assurance  that  the  food  or 
meal  meets  the  nutrient  requirements 
for  the  claim.  For  compliance  purposes. 


a  restaurant  is  required  to  provide 
information  on  its  raesonaole  basis  for 
making  a  claim.  Further,  restaurants 
making  a  claim  are  required  to  provide 
consumers,  upon  request,  with  nutrition 
information  on  the  nutrient  that  is  the 
subject  of  the  claim.  However,  $  101.10 
provides  that  nutrition  labeling  may  be 
presented  in  various  forms,  including 
those  provided  in  S  101.45  (21  CFR 
101.45}  for  raw  fruit,  vegetables,  and 
fish,  or  by  other  reasonable  means. 

Thus,  although  FDA  encourages 
restaurants  to  provide  full  nutrition 
information  according  to  S  101.9 
whenever  possible,  the  a^ncy  has 
determined  that  information  on  the 
nutrient  amounts  that  are  the  bases  for 
claims  (e.g.,  if  the  claim  is  a  "low  fat" 
claim,  the  nutrition  information  must 
only  state  that  "this  meal  provides  less 
than  10  grams  of  fat")  may,  in  a 
restaurant  setting,  serve  as  the 
functional  equivalent  of  complete 
nutrition  information  as  described  in 
S  101.0.  Further,  this  information  may 
be  provided  by  reasonable  means,  e.g., 
in  a  flier,  brochure,  poster,  notebook,  or 
orally.  FDA  concluded  that  these 
flexibilities  (e.g.,  the  "reesonable  basis" 
criterion)  would  help  to  ensure  that  a 
restaurateur  is  provided  with  a  readily 
achievable  way  to  make  claims  for  his 
or  her  food,  while  the  consimier  is 
provided  with  a  reasonable  assurance 
that  the  claim  is  valid  (58  FR  2302  at 
2387  and  58  FR  2478  at  2516). 

The  claims  final  rule  contained  two 
additional  provisions.  First, 
Sl01.13(q)(5)  (21  CFR  101.13(q)(5)) 
exempts  nutrient  content  claims  made 
on  menus  from  the  requirement  that 
such  claims  comply  with  the 
requirements  and  definitions  governing 
nutrient  content  claims.  There  is  a 
similar  provision  with  respect  to  health 
claims  made  on  restaurant  menus  in 
§§101.10  and  101.14  with  respect  to 
nutrition  labeUng  requirements  for  a 
restaurant  food  that  makes  a  nutrient 
content  claim  or  a  health  claim.  The 
agency's  decision  to  exempt  restaurant 
menus  from  the  requirements  for 
nutrient  content  claims  and  health 
claims  was  based,  in  part,  on  the 
fr^uency  with  which  menus  change 
(sometimes  daily)  (58  FR  2302  at  2388 
and  58  FR  2478  at  2517). 

Second,  because  of  concerns  about  the 
demands  that  the  new  labeling 
requirements  would  impose  on  small 
restaurants,  FDA  decided  to  use  its 
enforcement  discretion  to  delay  for  1 
year  the  eSactive  date  of  its  regulations 

Ciming  the  use  of  claims  by  these 
s.  The  agency  defined  "small 
restaurants"  as  "restaurant  firms 
consisting  of  10  or  fewer 
establishments"  (58  FR  2302  at  2388 


and  58  FR  2478  at  2517).  Consequently, 
FDA  provided  that  its  requirements  for 
health  claims  and  nutrient  content 
claims  on  restaurant  labeling  (except 
menus)  would  be  effective  on  May  8, 
1993,  and  May  8, 1994,  respectively,  for 
other  than  small  restaurants  (i.e., 
restaurant  firms  with  more  than  10 
establishments),  and  on  May  8, 1994, 
and  May  8, 1995,  for  small  restaurants. 
FDA  concluded  that  these  additional 
measures  of  flexibility  would  help  to 
ensure  that  restaurants,  especially  small 
restaurants,  would  not  be  deterred  by 
the  1990  amendments  from  providing 
useful  nutrition-related  information  to 
their  customers.  It  is  the  latter  two 
decisions  that  FDA  decided  to 
reconsider. 

B.  Decision  to  Reconsider 

Among  the  final  rules  that  FDA  issued 
in  the  Federal  Register  of  January  6, 
1993,  was  one  entitled  "Food  Labeling 
Regulations  Implementing  the  Nutrition 
Labeling  and  Education  Act  of  1990: 
Opportunity  for  Comments"  (58  FR 
2066)  (hereinafter  referred  to  as  the 
"implementation  final  rule").  Among 
other  things,  the  implementation  final 
rule  provided  30  days  for  the 
submission  of  comments  on  technical 
issues,  such  as  inconsistencies  or 
unintended  consequences  of  specific 
provisions  not  raised  in  earUer 
conunents.  Two  comments  received 
during  the  technical  comment  period 
criticized  the  menu  exemption  and 
questioned  its  legality  under  both  the 
1990  amendments  and  the 
Administrative  Procedure  Act  (the 
APA).  One  comment  received  during 
the  technical  comment  period 
maintained  that  the  effort  required  for 
small  restaurants  to  comply  with  the 
new  labeling  requirements  is  no 
different  from  that  required  by  medium 
and  large  restaurants.  Another  comment 
argued  that  delaying  the  effective  dates 
for  small  restaurants  is  not  consistent 
with  the  1990  amendments. 

After  careful  consideration  of  the 
comments  and  further  study  of  the 
administrative  record,  the  agency 
decided  to  reconsider  these  provisions. 
Based  on  its  reconsideration,  in  the 
Federal  Register  of  June  15, 1993  (58  FR 
33055),  FDA  proposed  to  remove  the 
exemption  for  menus  from  the  coverage 
of  the  claims  provisions.  In  this 
proposed  rule  (hereinafter  referred  to  as 
the  June  15, 1993,  proposed  rule),  FDA 
tentatively  concluded  that  the  menu 
exemption  is  not  consistent  with  the  act 
or  with  the  statutory  charge  provided  by 
the  1990  amendments.  FDA  stated  that 
it  was  concerned  that  health  claims  and 
nutrient  co^nt  claims  in  menus  will 
be  of  little  utility  if  they  bil  to  comply 


with  the  standards  in  the  claims 
regulations,  which  are  designed  to 
ensure  the  validity  of  these  claims. 
Further,  FDA  stated  that  the  menu 
exemption  could  create  a  situation  in 
which  confusion  about  the  valid 
information  provided  by  authorized 
claims  in  non-menu  labeUng  would 
result  from  the  use  of  unauthorized 
claims  in  menus.  FDA  emphasized  that 
(except  for  the  deletion  of  the  menu 
exemption)  the  proposed  amendments 
do  not  alter  the  substance  or  status  of 
the  current  regulations  governing  the 
use  of  nutrient  content  claims  and 
health  claims  in  restaurants  (58  FR 
33055  at  33057).  Finally,  the  agency 
noted  that  it  is  virtually  impossible  to 
distinguish  menus  from  other  types  of 
restaurant  labeling,  such  as  signs, 
placards,  and  other  point  of  purchase 
information,  that  are  covered  by  the 
claims  final  rules. 

FDA  also  tentatively  concluded  that, 
in  establishing  dates  of  applicability  for 
its  requirements,  it  had  no  reasonable 
basis  for  differentiating  among 
''  restaurants  based  on  size.  Consequently, 
the  agency  proposed  to  remove  the 
provisions  that  delayed  by  1  year  the 
elective  dates  for  compliance  for  small 
restaurants.  However,  because  the 
agency  was  unable  to  publish  a  final 
rule  before  the  May  8.  1994,  and  May  8, 
1995.  compliance  dates  for  non-menu 
labeling,  this  aspect  of  the  proposal,  i.e., 
to  shorten  the  delay  in  effective  dates 
for  small  restaurant  firms,  is  moot. 
Therefore,  FDA  is  withdrawing  that 
aspect  of  its  June  IS.  1993,  proposed 
rule. 

In  deciding  whether  to  publish  a  final 
rule,  several  concerns  ware  raised  for 
the  agency's  consideration.  These 
concerns  involved  evaluation  of  the 
extent  to  which  the  nutrient  content 
claims  and  health  claims  that  were 
being  made  on  restaurant  menus  failed 
to  meet  FDA's  definitions,  and  of 
whether  consumers  were  experiencing 
confusion  or  were  concerned  about 
variations  between  the  labeling  of 
restaurant  and  packaged  foods. 
Concerns  were  also  raised  about 
whether  both  nutrient  content  claims 
and  health  claims  needed  to  be  covered, 
about  whether  the  regulations  would 
cause  restaurants  to  stop  making  claims 
and/or  the  associated  foods,  and  about 
what  the  effect  of  the  regulations  would 
be  on  small  restaurants. 

Before  the  agency  had  fully  resolved 
these  issues,  other  events  intervened.  As 
noted  in  the  June  15, 1993,  proposed 
rule,  FDA  had  been  sued  by  two  pubUc 
interest  groups  and  two  individuals  on 
the  grounds  that  the  menu  exemption 
violates  the  1990  amendments  and  the 
Administrative  Procedure  Act  (Public 
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Ottzen.  inc..  et  <U.  v.  Shaiala,  Qvil 
Action  No.  93  0509  PXI.C)).  On  June 
28, 1996.  the  court  declared  that  the 
parts  of  the  regulations  that  exempted 
restaurant  menus  from  the  autiiant 
content  claim  and  health  claim 
provisions  of  the  1990  amendments  are 
contnry  to  the  statute  and  ordered  FDA 
to  amend  its  regulations  to  include 
menus.  Therefore,  FDA  is  issuing  this 
final  rule.  However,  as  explained  below, 
in  doing  so.  the  agency  remains 
committed  to  ensuring  that  the  changes 
made  by  this  final  rule  do  not  adversely 
aSect  either  small  restaurants  or  the 
flow  of  information  &om  restaurant 
menus  to  consumen. 

n.  ConuBenls 

The  Bg^cy  received  37  letters,  each 
containing  1  or  more  comments  on  its 
Jime  15, 1993,  proposed  rule,  from 
consumers  and  consumer  groups, 
rettaunteuis,  trade  associations. 
rsgistared  dieticians,  acsdemia,  and 
State  officials.  Some  letters  supported 
the  proposal  to  delete  the  exemption  for 
restaurant  menus,  stating,  for  example, 
that  exempting  restaurant  menus  that 
make  claims  bom  the  new  labeling 
requirements  would  imdaimine  the 
^lity  of  consumers  to  make  improved 
dietary  choices.  Conversely,  other  letters 
opposed  applying  the  new  labeling 
requirements  to  restaurant  menus, 
stating  that  the  requiranents  are 
burdensome  and  not  appropriate  for  a 
restaurant  situation.  Many  of  these 
comments,  however,  expressed 
confusion  as  to  how  the  agency  would 
implement  its  requirements  with  respect 
to  restaurant  foods. 

In  response  to  the  latter  comments, 
FDA  prepared  a  guidance  document  on 
the  laoeling  of  restaurant  foods.  The 
agency  aimounced  in  the  Federal 
■agister  of  September  19. 1995  (60  FR 
485161,  the  availability  of  the  guidance 
document.  The  agency  also  published, 
as  an  appendix  to  that  notice  of 
availability,  answers  to  some  of  the  most 
frequently  asked  questions.  The 
guidance  document,  entitled  "Pood 
Labeling:  Questions  and  Answers. 
Volume  n;  A  Guide  for  Restaurants  and  • 
Other  Retail  Establishments."  explains 
how  FDA  will  implement  its 
requirements  for  restaurant  labeling  that 
^bears  a  health  claim  or  chaiscterisss  the 
'level  of  a  nutrient  in  a  food. 

Several  comments  addressed  issues 
that  are  outside  the  scope  of  this 
rulemaking,  such  as  modifying  the 
criteria  for  nutrient  content  and  health 
claims  sat  out  in  the  claims  final  rules. 
These  comments  are  not  responded  to  in 
this  document.  A  summary  of  the 
comments  that  did  address  the  proposal, 
and  the  agency's  responses,  follow. 


A.  Menu  Exemption 

1.  A  number  of  comments  supported 
the  proposal,  stating  that  FDA  is  legally 
bound  to  include  menus  under  the  1990 
amendments.  Comments  stated  that 
restaurant  menus  are  labeling  under  the 
act  and  appropriate  case  law  and.  as 
such,  are  covered  by  the  1990 
amendments.  Comments  further  stated 
that  Congress  neither  provided  for  nor 
intended  an  exemption  for  menus,  and, 
therefore,  FDA  cannot  grant  one. 

Other  comments  cited  the  importance 
of  restaurant  foods  in  the  American  diet, 
stating  that  applying  the  requirements  of 
the  1990  amendments  to  menus  would 
play  a  critical  role  in  the  ability  of 
consumers  to  make  healthy  dietary 
dioicBs.  Comments  maintained  that 
menus  are  the  primary  means  by  which 
a  consumer  discovers  information  about 
the  foods  available  in  a  restaurant.  Thus, 
these  cammaots  argued,  the  new 
labeling  requirements  should  apply  to 
all  types  of  restaurant  labeling, 
including  menus.  As  evidence  of  the 
need  to  apply  the  new  requirements  to 
restaurant  menus,  several  comments 
submitted  menus  that,  in  their  opinion, 
bear  claims  that  do  not  comply  with 
FDA's  requirements. 

Conversely,  a  number  of  comments 
maintained  that  many  restaurateure 
currently  offer  "healthier"  menu  items 
and  promote  the  nutritional  quality  of 
these  foods  to  consumers  in  a  variety  of 
ways  that  are  truthful  and  not 
misleading.  These  comments 
maintained  that  applying  the 
requirements  of  the  1990  amendments 
to  restaurant  m^nus  is  redimdant  and 
unnecessary  because  restaurant  menus 
are  already  covered  by  section  403(a)  of 
the  act.  Several  comments  stated  that 
menus  are  also  regulated  by  States  and, 
because  they  are  considered  to  be 
advertising,  by  the  Federal  Trade 
Commission  (FTC). 

FDA  agrees  that  many  restaurants 
currently  provide  consumera  with 
useful  information  in  a  way  that  is  not 
inconsistent  with  FDA's  new 
requirements.  Nonetheless,  FDA 
concludes,  based  at  least  in  part  on  the 
act,  that  it  is  necessary  to  make  the 
proposed  changes.  Thus,  the  agency 
disagrees  with  the  comments  that  state 
that  applying  the  requirements  of  the 
1990  amendments  to  restaurant  menus 
is  redundant  and  unnecessary. 

As  stated  in  the  nutrient  content 
claims  final  rule  (SB  FR  2302  at  2388), 
before  the  1990  amendments,  when 
restaurants  provided  nutrition 
information  they  were  subject  to 
S  101.10,  FDA's  pre-1990  amendment 
nutrition  labeling  regulation^FDA 
enforcement  of  that  regulation  was 


virtually  nonaxistant,  however.  Further, 
while  section  403(a)  of  the  act  prohibits 
labeling  that  is  "iUlse  or  misleading  in 
any  particular,"  section  403(r)  provides 
for  requirements  with  respect  to  claims 
that  are  in  addition  to  those  established 
in  section  403(a)  of  the  act.  FDA's 
statutory  charge  under  the  1990 
amendments  is  to  ensure  that  nutrient 
content  claims  and  health  claims  made 
for  food  accurately  characterize  the  food 
and  are  scientifically  valid.  Finally, 
although  FTC  has  jurisdiction  over 
national  advertising,  restaurant  menus 
are  more  akin  to  labeling  than 
advertising  in  their  use  and  fimction. 
Thus,  they  are  appropriately  included 
within  the  regulatory  scheme  designed 
for  food  labeling. 

FDA  notes  that  restaurant  foods  ore  an 
important  part  of  the  food  supply.  As 
stated  in  the  nutrient  content  claims 
final  rule  (58  FR  2302  at  2387),  as  much 
as  30  percent  of  the  American  diet  is 
composed  of  foods  prepared  in  food 
service  operations.  The  agency  agrees 
%vith  comments  that  menus  are  a 
primary  source  of  information  for 
consumers  making  purchase  decisions 
in  a  restaurant  or  other  establishment 
where  food  is  sold  for  immediate 
consumption. 

In  the  claims  final  rules,  the  agency 
justified  the  menu  exemption  on  the 
grounds  that  it  will  help  ensure  that 
restaurants  are  not  deterred  by  the 
requirements  of  the  1990  amendments 
bora  providing  useful  nutrition-related 
information.  H3A  also  noted  that  fast 
food  chains  and  other  restaurants 
frequently  use  non-menu  media,  such  as 
postera  and  placards,  to  convey 
nutrition  information  to  consumera,  and 
stated  that  it  would  focus  its  efforts  on 
these  media.  However,  FDA  notes  that 
menus  are  used  to  present  information 
about  the  choices  available  in  a 
restaurant  or  other  establishment  in 
which  food  is  served  for  immediate 
consimiption.  Consequently.  FDA 
concludes  that  menus  that  bear  a 
nutrient  content  claim,  health  claim,  or 
other  nutrition  information  have  a 
significant  bearing  on  the  ability  of 
consumers  to  select  foods  that  are  usefiil 
in  maintaining  healthy  dietary  practices. 
Therefore,  FDA  finds  that  claims  on 
restaurant  menus  should  be  subject  to 
the  same  standards  as  claims  on  other 
food  labels  and  in  labeling. 

FDA  finds  that,  if  it  were  to  maintain 
the  exemption  for  restaurant  menus,  it 
would  have  no  specific  criteria  for 
determining  whether  a  nutrient  content 
claim  made  in  a  menu  appropriately 
describes  the  food,  or  for  determining 
whether  a  health  claim  is  scientifically 
vaUd.  Consequently,  there  would  be  no 
assurance  that  claims  made  in 


restaurant  menus  are  consistent  with 
claims  on  other  restaurant  labeling  or  on 
the  labeling  of  other  foods,  or  that  such 
claims  would  help  consumers  select 
foods  that  are  useful  in  maintaining 
healthy  dietary  practices. 

On  further  review  of  the  legislative 
history,  FDA  noted  that  section  405  of 
the  act  (21  U.S.C.  345),  which 
authorizes  exemptions  to  the  act,  was 
amended  by  the  1990  amendments  to 
state:  "This  section  does  not  apply  to 
the  labeling  requirements  of  section 
403(q)  and  403(r)."  Because  the  menu 
exemption  is  an  exemption  from  section 
403(r)  of  the  act,  FDA  tentatively 
concluded  that  it  is  barred  by  section 
405  of  the  act. 

FDA  also  noted  that  section 
403(r)(5)(B)  of  the  act  limits  the  extent 
to  which  the  nutrient  content  claims 
and  health  claims  provisions  of  the  act 
apply  to  restaurants  by,  e.g.,  exempting 
restaurant  foods  from  certain  disclosure 
statements  that  apply  to  claims  on 
packaged  food  labels.  In  ita  discussion 
pf  whether  Congress  intended  to  apply 
the  1990  amendmenU  to  restaurant 
menus  (58  FR  330S5  at  330S6),  the 
agency  cited  a  sponsors'  report 
explaining  this  sectioa  That  report 
staled  that  restaurants  that  use  nutrient 
content  claims  in  connection  with  the 
sale  of  a  food  must  comply  with 
regulations  issued  by  the  Secretary  of 
Health  and  Human  Services  under 
section  403(r)(2)(A)(l).  In  that  report,  the 
sponsors  spedGcally  gave  the  example 
of  the  use  of  the  word  "light "  or  "low" 
on  a  menu  as  the  type  of  labeling  that 
must  comply  with  FDA's  requirements 
(136  Congressional  Record  HSS41  Quly 
30, 1990)).  This  part  of  the  bill  was 
passed  by  the  Senate  unchanged.  Thus, 
FDA  concludes  that  the  menu 
exemption  is  not  consistent  with  the 
congressional  intent  in  adopting  the 
1990  amendments,  and  that  there  is  no 
basis  for  exempting  menus  from  the 
coverage  of  section  403(r)  of  the  act. 
(See  also  Public  Citizen  v.  Shaiala, 
supra.) 

2.  A  number  of  commenta  stated  that 
consumers'  need  for  useful  nutrition 
information  outweighs  any  burden  that 
the  requirements  might  place  on 
restaurants  making  claims  on  their 
menus.  One  comment  stated  that  it  did 
not  believe  that  the  new  requirements 
would  be  burdensome  for  restaurants 
because,  according  to  the  comment,  a 
"good"  restaurant  ordinarily  keeps  track 
of  ingredient  quantities  to  evaluate  food 
preparation  costs.  Several  comments 
stated  that  ample  resources  ejdst  to  aid 
restaurante  in  developing  menu  items 
that  comply  with  FDA's  requirements. 
They  noted  that  applying  the  new 
requiremente  to  menus  would  not 


interfere  with  a  restaurant's  ability  to 
provide  dietary  guidance  on  a  menu, 
e.g.,  to  identify  those  foods  with  a 
nutrient  content  such  that  the  food 
could  be  helpful  to  consumera  in 
achieving  a  diet  consistent  with  the 
dietary  guidelines  of  a  professional 
health  oreanizadon. 

A  number  of  commenU  stated  that  it 
is  important  that  claims  be  used  in  a 
consistent  manner  across  the  food 
industry.  One  conunent  argued  that 
exempting  menus  from  the  nutrient 
content  claims  and  health  claims 
provisions  would  create  an  uneven 
playing  field  between  restaurateun  and 
food  processors.  Another  comment 
maintained  that  the  need  for  a  single 
rule  for  the  use  of  claims  is  further 
evidenced  by  FTC's  decision  to  adopt 
FDA's  definitions  for  nutrient  content 
claims. 

Conversely,  a  number  of  commenta 
stated  that  the  menu  exemption 
provides  critical  flexibility  to  the 
restaurant  industry.  Commenta  cited 
numerous  differences  between 
restaurant  foods  and  standardized, 
processed  foods,  including:  Ingredient 
supply  sources,  methods  of  preparation, 
and  marketing.  One  comment  stated  that 
many  food  service  operations  find  the 
new  regulations  to  be  burdensome  and 
poorly  suited  to  the  food  service 
industry.  Another  comment  argued  that 
the  nutrition  labeling  regulations  would 
impose  a  greater  burden  on  restaurants 
than  on  food  manufacturers  because 
restaurants  may  change  their  menus 
more  than  once  a  day,  for  example, 
between  lunch  and  dinner.  Several 
comments  stated  that  revoking  the  menu 
exemption  would  create  a  barrier  to  the 
dissemination  of  beneficial  information 
to  the  consumer,  would  increase  the 
cost  of  creating  end  promoting 
nutritionally  improved  foods,  and 
would  ultimately  limit  the  number  of 
nutritionally  improved  foods  in 
restaurants. 

In  response  to  commenta  that 
compliance  with  the  requiremente  of  the 
1990  amendments  will  be  burdensome. 
FDA  notes  that  these  rules  place  no 
affirmative  requirements  on  restaurants 
that  do  not  make  claims.  In  other  words, 
a  restaurant  would  be  in  complete 
compliance  with  the  new  regulations  if 
it  simply  refrained  from  making  a 
nutrient  content  claim  or  a  health  claim. 
However,  FDA  does  not  believe  such  a 
situation  would  be  the  most  desirable 
outcome. 

As  stated  in  the  nutrient  content 
claims  final  rule  (58  FR  2302),  two  of 
the  goals  of  the  1990  amendmenta  are  to 
provide  for  information  that  can  assist 
consumers  in  maintaining  healthy 
dietary  practices  and  to  encourage 


product  irmovation  through  the 
development  and  marketing  of 
improved  foods.  FDA  has  concluded 
that,  fior  information  to  be  useful  to 
consumen,  nutrient  content  and  health 
claims  must  be  valid.  At  the  same  time, 
the  agency  has  recognized  that  there  are 
sources  of  variation  unique  to  restaurant 
foods  (e.g..  methods  of  preparation). 
Consequently,  to  ensure  that  the  new 
requirements  do  not  place  an 
urueasonable  burden  on  restauranta, 
FDA  has  included  a  number  of 
provisions  to  provide  flexibility  in  how 
these  requirements  can  be  met  in  a 
restaurant  situation.  For  example,  as 
stated  above,  §§  101.13(q)(5)(ii)  and 
101.14(d)(2)(vii)(B)  provide  that  a 
restaurant  may  make  s  nutrient  content 
claim  or  a  health  claim  for  a  food  as 
long  as  it  has  a  "reasonable  basis"  for 
believing  that  the  food  contains  the 
requisite  level  of  the  nutrient  in 
question  (58  FR  2302  at  2387  and  58  FR 
2478  at  2516).  The  "reasonable  basis" 
criterion  provides  that  nutrient  content 
levels  may  be  determined  by  use  of 
nutrient  data  bases,  cookbooks, 
analyses,  or  other  sources  that  provide 
reasonable  assurance  that  the  food 
meeta  the  criteria  for  a  claim. 

FDA  also  notes  that  restauranta  may 
develop  and  market  menu  items  that 
help  consumers  to  achieve  certain 
dietary  goals  without  subjecting  the 
food  to  the  requirements  of  the  1990 
amendmenta.  For  example,  restauranta 
may  offer  alternative  selections  whose 
value  in  a  diet  that  conforms  to  dietary 
guidelines  may  be  recognized  by 
consumers  without  elaboration,  e.g..  raw 
v^etables,  steamed  vegetables,  pasta 
with  a  tomato  based  sauce  instead  of  a 
cream  sauce,  a  grain  dish,  or  a  fresh  fruit 
plate.  Optional  preparation  or  serving 
methods  may  be  highlighted  on  menus 
by  statementa  such  as  "nuy  be  prepared 
with  half  the  oil  on  request,"  "smaller 
portions,"  or  "dressings  and  sauces 
available  on  the  side." 

Further,  foods  that  meet  the  dietary 
guidelines  of  a  recognized  dietary 
authority  or  health  professional 
organization  may  be  highlighted 
without  subjecting  the  food  to  the 
nutrient  content  claims  regime, 
provided  the  statement  that  a  food 
meeta  dietary  guidelines  does  not  go  on 
to  characterize  the  level  of  a  nutrient  in 
the  food  (§  101.13{q)(5)(iii)).  For 
example,  a  restaurateur  may  signal  to 
consumers  by  the  use  of  a  term  or 
symbol  that  a  meal  is  formulated  in 
complete  accordance  with  the  Dietary 
Guidelines  for  Americans  (e.g., 
moderate  calories,  less  than  30  percent 
of  calories  from  fat,  less  than  10  perosnl 
of  calories  from  saturated  fst,  emphasis 
on  vegetables,  fruits,  and  grain  producta. 
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and  moderate  use  of'sugars  and 
sodium).  Ultewise.  dietary  puidance 
that,  within  the  context  of  the  labeling, 
does  not  meet  the  definition  of  a  health 
claim,  i.e.,  does  not  include  both  the 
food  or  substance  element  and  the 
disease-related  element  (e.g.,  "eating 
five  fruits  and  vegetables  a  day  is  an 
important  part  of  a  healthy  diet"), 
would  be  considered  dietary  guidance 
and  not  a  health  claim  subject  to  section 
403(r)of  the  act  ($  101.14(al(l)).  FDA 
advises  that  foods  bearing  statamants 
outside  the  coverage  of  section  403(r)  of 
the  act  are  still  subject  to  section  403(a) 
of  the  act,  which  requires  that  the  label 
be  truthfiil  and  not  misleading,  and  to 
section  201(n)  of  the  act  which 
descritKS  the  circumstances  in  which 
labeling  is  misleading. 

The  agency  acknowledges  that  a 
significant  effort  will  be  required  on  the 
part  of  some  restaurants  to  examine 
their  meals  and  menus  to  ensure  that 
they  are  in  compliance  with  the  new 
regulations.  However,  many  of  the 
comments  that  argued  that  the 
requirements  for  nutrient  content  claims 
and  health  claims  would  be  burdensome 
for  restaurants  consistently  evidenced  a 
significant  misunderstanding  of  the 
relevant  provisions,  such  as  the 
application  of  "reference  amounts 
customarily  consumed"  and  the  need 
for  a  "reference  food"  when  making 
some  types  of  claims.  For  example, 
several  comments  seemed  to  believe 
that  restaurants  would  be  forced  to  alter 
their  portion  sizes  to  be  identical  to  the 
established  reference  amounts.  Another 
comment  expressed  the  belief  that 
restaurants  would  be  required  to  declare 
the  serving  size  of  its  food  as  the  same 
as  the  reference  amotml,  even  if  the 
amount  served  differed  from  the 
reference  amount.  A  number  of 
comments  expressed  concern  that 
restaurateurs  would  be  required  to 
develop  recipes  for,  analyze,  and 
market,  a  reference  food  for  every  food 
that  bears  a  claim.  Several  comments 
maintained  that  there  is  not  enough 
room  on  menus  to  provide  the  nutrition 
information  that  they  assumed  FDA 
would  require. 

The  agency  advises  that  there  is  no 
basis  for  the  concerns  expressed  by 
these  comments.  In  a  January  6, 1993, 
Gnal  rule,  entitled  "Food  Labeling: 
Serving  Sizes"  (58  FR  2229)  (hereinafter 
referred  to  as  the  "serving  size  final 
rule"),  FDA  defined  reference  amoimts, 
and  the  serving  sizes  derived  from  them, 
on  the  basis  of  the  amotint  of  food 
customarily  consumed  per  eating 
occasion  (reference  amotmt  customarily 
consumed  or  "reference  amount")  in 
order  to  facilitate  comparison  of  the 
nutrient  content  of  similar  foods.  FDA 


established  reference  amounts  for  139 
food  product  categories  (§  101.12  (21 
CFR  101.12)).  The  agency  provided  that, 
in  order  to  make  certain  nutrient 
content  claims  or  health  claims,  a  food 
must  meet  the  criteria  for  the  claim 
based  on  the  amount  of  the  particular 
nutrient  present  in  the  reference  amount 
of  the  food.  For  example,  the  reference 
amount  for  all  soups  is  245  grams  (g) 
based  on  a  serving  size  of  1  cup. 
However,  restaurants  may  offer  soup  in 
more  than  one  portion  size,  e.g.,  by  the 
cup  and  by  the  bowl.  In  order  to  bear 
a  "low  fat"  claim  a  cup  of  soup  may 
contain  up  to  3  g  of  fat  per  reference 
amount  (245  g).  If  this  same  soup  is 
served  to  customers  in  a  bowl  that 
contains  367  g  of  soup  (367  g  serving/ 
245  g  per  reference  amount  for  all  soups 
=  1.5),  it  may  contain  up  to  4.5  g  of  fat 
(3  g  of  fat  per  reference  amount  x  1.5  = 
4.5  g  of  fat)  and  still  be  labeled  "low 
fat." 

Criteria  for  claims  on  meals  and  main 
dishes  (as  defined  in  §  101.13(1)  and 
(m))  are  generally  based  on  the  level  of 
a  nutrient  in  100  g  of  the  food.  For 
example,  a  "low  fat"  meal  weighing  333 
g  can  contain  up  to  10  g  of  fat  (333  g 
serving/100g  =  3.3;  3  gof  fat  per  100 
g  of  food  X  3.3  =  10  g  of  fat).  Again,  a 
restaurant  serving  a  larger  portion  of  a 
meal  or  main  dish  item  is  not  at  a 
disadvantage  compared  to  other  food 
sources  when  making  a  "low  fat"  claim. 
FDA  advises,  however,  that  some 
claims,  e.g.,  "bee"  claims  and 
cholesterol  claims,  have  additional 
criteria  based  on  the  labeled  or  actual 
serving  size.  The  criteria  for  specific 
nutrient  content  and  health  claims  are 
set  out  in  part  101  (21  CFR  part  101). 

FDA  advises  that  it  is  not  necessary 
for  restaurants  to  produce  and  market  a 
reference  food  in  order  to  sell  a  food 
that  bears  a  claim.  Reference  foods  are 
necessary  only  for  comparative  nutrient 
content  claims,  i.e.,  claims  about  the 
level  of  a  nutrient  in  one  food  compared 
to  another,  such  as  "reduced  sodium"  or 
"less  fat."  I^visions  for  the  use  of  data 
bases  and  other  means  to  determine 
nutrient  values  for  an  appropriate 
reference  food  are  set  out  in 
$101.13(i)(l)(ii).  FDA  also  advises  that, 
while  restaurants  are  required  to 
provide  nutrition  information  on 
request  for  foods  that  make  a  claim, 
FDA  is  providing  considerable 
flexibility  in  §  101.10  as  to  the  type  of 
nutrition  information  that  must  be 
provided  and  on  how  this  information 
can  be  provided.  For  example,  in  a 
restaurant  situation,  nutrition 
information  may  be  presented  in  various 
forms,  including  those  provided  in 
S  101.45  and  by  other  reasonable  means 
(e.g.,  using  posters,  fliers,  brochures, 


notebooks,  or  communicated  orally  by 
restaurant  staff).  In  sum,  FDA  notes  that 
the  types  of  misconceptions  presented 
by  these  comments  have  resulted  in  a 
perception  of  burdens  that  do  not  in  fact 
exist. 

Given  the  flexible  provisions,  such  as 
the  "reasonable  basis"  criterion  that  the 
agency  set  out  in  the  claims  final  rules, 
FDA  concludes  that  most  restaurants 
that  wish  to  make  claims  will  be  able  to 
do  so.  Further,  as  stated  in  several 
comments,  many  resources,  including 
Federal,  State,  and  local  governments: 
professional  health  organizations:  and 
dietary  professionals,  are  available  to 
aid  restaurants  in  their  efforts  to  comply 
with  FDA's  requirements.  Moreover,  as 
stated  above,  FDA  has  made  available 
the  labeling  guidance  document  to  assist 
restaurants  and  other  retail 
establishments  in  developing  or  revising 
their  labeling  to  comply  with  the  new 
requirements. 

Although  these  resources  will  likely 
be  sufficient  to  meet  the  needs  of 
restaurateurs  for  information,  FDA  is 
willing,  if  necessary,  to  take  other  steps 
to  help  restaurants,  particularly  small 
restaurants,  to  understand  and  respond 
to  the  requirements  established  in  this 
final  rule.  The  agency  requests  that 
restaurateurs  contact  the  agency  (see 
address  above)  if  they  beUeve  that  it 
would  be  usefiil  to  have  a  national 
meeting  or  regional  meetings  to  discuss 
what  is  required  for  health  or  nutrient 
content  claims  made  on  menus  to 
comply  with  FDA's  regulations.  If  the 
agency  receives  a  sufficient  expression 
of  interest,  it  will  hold  such  a  meeting 
or  meetings.  If  it  decides  to  hold  a 
meeting,  FTIA  will  provide  ample  notice 
of  the  time  and  place  in  the  Federal 
Regisler. 

While  FDA  acknowledges  that  some 
restaurants  may  discontinue  offering 
improved  food  selections  because 
menus  have  to  comply  with  the 
requirements  for  claims,  the  agency 
concludes  that  most  restaurants  will 
continue  to  work  to  develop  improved 
foods  about  which  they  can  make 
claims.  Consumer  interest  in  improved 
food  choices  provides  a  continuing 
incentive  for  such  efforts.  The  nimiber 
of  menus  that  currently  bear  claims  and 
other  nutrition  information  evidences 
the  impact  of  consumer  demand.  FDA 
intends  to  work,  as  descrit)ed  above,  to 
help  restaurants  to  minimize  the 
number  of  claims  that  are  removed  and 
to  monitor  the  extent  of  this  effect. 

3.  One  comment  argued  that  the  First 
^nendment  to  the  Constitution  protects 
menus  through  its  guarantee  of  fieedom 
of  the  press.  Another  comment  stated 
that  FDA  is  not  authorized  to  regulate 
restaurant  foods  under  the  Tenth 


Amendment,  as  this  power  is  not  one 
provided  for  in  Aiticle  I,  Section  8,  of 
the  Constitution. 

The  agency  disagrees.  FDA's  authority 
to  regulate  the  content  of  the  labels  and 
labeling  of  food  in  interstate  commerce 
has  been  broadly  upheld  against  First 
Amendment  and  other  constitutional 
challenges.  The  agency's  authority  to 
regulate  food  labeling,  including  the 
labeling  of  restaurant  foods,  is  discussed 
at  length  in  the  claims  final  rules  (58  FR 
2302  at  2392  and  58  FR  2478  at  2524). 
which  are  incorporated  herein  by 
reference.  The  comments  did  not 
provide  any  information,  or  make  any 
arguments,  that  the  agency  has  not 
previously  considered  and  found  to  be 
without  merit. 

4.  Several  comments  maintained  that 
FDA  cannot  legally  justify  reversing  its 
policy  with  respect  to  restaurant  menus. 
These  comments  maintained  that  FDA 
has  received  no  new  information  or 
facts  since  the  claims  final  rules  on 
which  to  base  its  reconsideration.  They 
further  maintained  that  the  proposal  to 
delete  the  menu  exemption  without,  in 
the  comments'  opinion,  adequately 
explaining  the  departure  (mm  the  past 
norm  constitutes  arbitrary  and 
capricious  rulemaking  and  is  a  violation 
oftheAFA. 

FDA  disagrees  with  these  comments. 
An  agency  may  always  change  its  mind 
and  alter  its  poUdes.  Conference  of 
State  Bank  Examiners  v,  Office  of  Thrift 
Supenrision,  792  F.  Supp.  837.  845 
(D.D.C  1992).  While  the  burden  is  on 
the  agency  to  justify  the  change  from  the 
status  quo,  that  justification  need  not 
consist  of  an  affirmative  demonstration 
that  the  status  quo  is  wrong.  It  may  also 
consist  of  a  demonstration  that  there  is 
no  cause  to  believe  that  the  status  quo 
is  right,  so  that  the  existing  rule  has  no 
rational  basis  to  support  it.  Center  for 
Auto  Safetyv.  Peck.  751  F.2d  1336. 
1349  P.C  Cir.  1985). 

Concern  about  whether  a  rational 
basis  existed  for  the  agency's  rule  is 
exactly  what  motivated  FDA.  In  its  June 
15, 1993,  proposed  rule,  the  agency 
pointed  out  that,  in  confronting  the 
issue  of  what  defines  a  menu  in  the 
wake  of  the  publication  of  the  January 
6, 1993.  BnaJ  rules,  it  found  that  it  was 
virtually  impossible  to  distinguish 
menus  from  other  types  of  restaurant 
laheting,  such  as  signs,  placards,  and 
other  types  of  point  of  purchase 
information  that  are  covered  under  the 
agency's  rules  (58  FR  33055  at  33056). 
llius,  the  agency  had  ample  basis  to  be   ■ 
concerned  about  the  distinction  that  it 
had  draum  in  the  final  rules.  This 
concern  was  underscored  by  technical 
comments  that  the  agency  leoeived  on 
the  menu  exemption  (id).  The 


conclusion  that  the  agency  has  reached 
based  on  its  consideration  of  the 
comments  that  it  received  on  the  June 
15, 1993,  proposed  rule  is  that  there  is, 
in  fact,  no  rational  basis  for 
distinguishing  menus  from  other  types 
of  restaurant  labeling,  and,  therefrae, 
FDA  is  revoking  the  provisions  that 
established  that  distinction. 

5.  One  comment  objected  to  what  it 
perceived  as  the  agency's  inability  to 
define  menus  in  the  )une  IS,  1993, 
proposed  rule.  The  comment 
maintained  that  this  problem  was  not  a 
reasonable  basis  for  deleting  the  menu 
exemption.  Hie  comment  argued  that,  at 
the  least.  FDA  should  issue  an  advanced 
notice  of  proposed  rulemaking  on  this 
issue. 

FDA  believes  that  the  comment 
misinterpreted  the  agency's  statement  in 
the  June  15, 1993, .proposed  rule  (58  FR 
33055  at  33058),  about  distinguishing 
between  menus  and  other  restaurant 
labeling.  FDA  did  not  say  that  it  could 
not  define  menus,  but  rather,  that  the 
agency  found  that  it  is  virtually 
impossible  to  distinguish  menus  from 
other  types  of  restaurant  labeling,  such 
as  signs,  placards,  and  other  point  of 
purdhase  information,  that  the  agency 
said  in  the  claims  final  rules  would  be 
covered. 

The  agency  notes  that  if  its  problem 
were  one  of  defining  "menu,"  it  has 
numerous  sources  to  which  it  could 
turn.  Webster's  II  New  Riverside 
University  Dictionary  defines  "menu" 
as  "A  list  of  the  food  and  drink  available 
or  to  be  served  for  a  meal."  Comments 
received  during  the  30-day  technical 
comment  perit>d  to  the  claims  final  rules 
provided  additional  guidance,  stating 
that  a  menu  "includes  any  medium 
available  to  consumers  in  a  restaurant 
that  can  be  consulted  in  making  a 
purchasing  decision  in  terms  of  food 
selection  or  price."  One  comment  stated 
that  "A  broad  range  of  formats  are  used 
to  convey  selection  and  price 
infonnadon  on  which  consumers  rely. 
These  formats  are  all  properly 
"menus'." 

However,  the  problem  that  the  agency 
stated  that  it  was  having  in  June  of  1993 
was  one  of  drawing  a  rational 
distinction  that  would  justify  its 
treatment  of  menus  on  the  one  hand  and 
of  other  types  of  restaurant  labeling  on 
the  other.  Such  a  distinction  is 
particularly  difficult  to  draw  given  that 
some  of  the  same  types  of  restaurant 
media  that  FDA  said  were  covered  in 
the  claims  final  rules,  e.g.,  signs, 
posters,  and  placards,  are  used,  like 
menus,  to  convey  purchase  information 
to  consiuners.  Both  menus  and  non- 
menu  media  may  be  used  to  provide 


restaurant  patrons  with  information 
about  the  foods  available  in  a  restaurant 

Accordingly,  for  the  foregoing 
reasons.  FDA  is  amending  its  food 
labeling  regulations  by  removing  the 
provisions  of  the  regulations  that 
exempt  nutrient  content  claims  and 
health  claims  made  on  restaurant  menus 
bam  the  coverage  of  these  regulations. 
Specifically,  FDA  is  amending  the 
regulations  by  removing:  (1)  ^om 
S  101.10.  pertaining  to  nutrition  labeling 
of  restaurant  foods,  the  language  that 
roads  "*  •  *  (except  on  menus)":  (2) 
from  $  101.13(q)(5),  pertaining  to 
nutrient  content  claims  on  restaurant 
foods,  the  language  that  reads  "•  ■  • 
(except  on  menus)":  and  (3)  from 
S10M4(d)(2)(vii)(B).  pertaining  to 
health  claims  on  restaurant  foods,  the 
language  that  reads  "«  •  •  (except  if  the 
claim  is  made  on  a  menu)."  Thus,  the 
requirements  of  FDA's  food  labeling 
regulations  will  be  applied  to  all  forms 
of  restaurant  labeling,  including  menus, 
signs,  posters,  or  placards,  that  beer  a 
nutrient  content  claim,  health  claim,  or 
otherwise  characterize  the  level  of  a 
nutrient  in  a  food. 

6.  One  comment  suggested  that  FDA 
specify  that  the  term  "menu"  appUes  to 
all  types  of  menus,  including 
wallboerds.  take-  out  menus,  and  menus 
delivered  to  the  table. 

FDA  advises  that,  in  the  claims  final 
rules,  it  difiierentiated  between  menus 
and  non-menu  media  by  describing 
those  media  that  it  did  not  consider  to 
be  menus,  e.g.,  posters,  signs,  and 
placards.  However,  as  discussed  in 
response  to  the  preceding  comment,  the 
agency  has  determined  that  it  is 
virtually  impossible  to  distinguish 
between  menus  and  other  media  that  are 
used  to  convey  purchase  information  to 
consumers.  Therefore,  FDA  is  amending 
its  food  labeling  regulations  by 
removing  the  provisions  that  exempt 
menus  from  the  coverage  of  these 
regulations.  Because  the  requirements 
will  be  applied  to  all  forms  of  restaurant 
labeling  that  beer  a  claim,  the  issue  of 
distinguishing  between  menus  and  noo- 
menu  labeling  is  rendered  moot 

B.  Modification  of  Effective  Date 

The  claims  final  rules  provided  thst 
regulations  governing  the  use  of  health 
claims  in  restaurant  labeling  (other  than 
menus)  would  become  effie^ve  on  May 
8, 1993.  except  for  small  restaurant 
firms  consisting  of  10  or  fewer 
establishments  for  which  these 
provisions  were  to  become  eSxtive  1 
year  later,  i.e..  May  8, 1994.  With 
respect  to  the  use  of  nutrient  content 
claims  and  other  nutrition  information 
in  restaurant  labeling  (except  for 
menus),  FDA's  requirements  wen  to 
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become  effective  on  May  8, 1994,  for 
medium  and  large  restaurant  firms  and 
on  May  8, 1995,  for  small  firms. 

In  the  claims  final  rules,  FDA  staled 
that  it  recognized  that  a  significant  effort 
would  be  necessary  on  the  part  of 
restaurants  to  show  that  they  have  a 
reasonable  basis  to  believe  that  their 
food  complies  with  FDA's  regulations 
for  the  use  of  nutrient  content  claims 
and  health  claims.  At  that  time,  the 
agency  believed  that  it  would  be 
especially  difficult  for  small  restaurants 
to  become  familiar  with  Federal 
raquirements  and  to  determine  bow  to 
apply  thece  requirenients  to  their 
individual  iboa  selecdon  and 
preparation  methods  in  a  short  time. 
Consequently.  FDA  had  decided  that 
small  restaurants  should  be  given  the 
additional  time  (i.e.,  1  year)  to  come 
into  compliance. 

During  the  technical  comment  period, 
FDA  received  information  that 
convinced  the  agency  that  it  was 
appropriate  to  reconsider  its  decision  to 
delay  the  effective  date  of  the  claims 
requirements  for  small  restaurants. 
Thus,  in  its  Jime  15. 1993.  proposed  rule 
(58  FR  33055  at  33057),  FDA  proposed 
to  modify  the  delay  in  the  effiactive 
dates  for  small  restaurant  firms. 
However,  based  in  part  on  numerous 
demands  associated  with  implementing 
the  1990  amendments  and  the  agency's 
limited  resources,  this  speed-up  did  not 
happen.  FDA's  efforts  to  move  up  those 
dates  have  effectively  been  rendered 
moot  by  the  agency's  inability  to  issue 
a  final  rule.  Consequently,  the  following 
comments  are  now  only  relevant  as  they 
apply  to  restaurant  menus. 

1.  Delay  for  Small  Restaurants 

7.  One  comment  argued  that 
compliance  would  be  more  difficult  for 
smaU  firms  compared  to  large  restaurant  - 
chains  because  of  limited  resources.  The 
comment  did  not.  however,  provide  any 
information  that  the  agency  had  not 
previously  considered.  AnoAer 
comment  maintained  that  an  extension 
for  small  restaurants  is  justified  by  the 
"lack  of  real  harm"  to  the  public  bom 
such  a  delay. 

Conversely,  the  majority  of  letters  that 
addressed  the  proposed  modification  in 
effective  dates  supported  the  agency's 
proposal  to  establish  uniform  effective 
dates  for  all  restaurants.  These 
comments  maintained  that  there  is  no 
appropriate  basis  for  differentiating 
among  restaurants  based  on  size  when 
establishing  a  date  by  which  each  must 
comply  with  FDA's  requirements.  Thus, 
the  comments  stated,  the  agency  should 
enforce  its  labeling  requirements  for 
large  and  small  restaurants,  at  the  same 
time.  However,  the  comments  contained 


numerous  and  varied  suggestions  as  to 
when  the  new  effective  dales  should  be. 

Having  considered  the  comments, 
FDA  concludes  that,  although  there  are 
some  areas  where  small  restaurants  may 
be  at  a  disadvantage  compared  to  large 
restaurants,  e.g.,  the  cost  of  a  one-lime 
menu  change  relative  to  more  limited 
resources,  in  most  respects,  the 
distinction  between  small  restaurants 
and  larger  restaurants  is  not  as  great  as 
the  agency  had  believed  when  it  issued 
the  January  8, 1993,  final  rules.  For 
example,  not  all  restaurant  firms  with 
greater  than  10  establishments  are 
lamiliar  with  the  new  requirements  or 
have  established  nutrition  support 
personnel.  Further,  in  establishing  the 
requirements  for  lestauiant  labeling  in 
the  claims  final  rules,  the  agency 
worked  with  restaurant  industry 
representatives  to  make  its  requirements 
feasible  for  both  large  and  small 
restaurants.  FDA  advises  that  the 
flexibility  built  into  these  requirements, 
e.g.,  the  "reasonable  basis"  criterion, 
provides  a  wide  range  of  options  for 
how  a  restaurant  may  determine  the 
nutrient  content  of  its  food,  and  how  it 
coimnunicates  this  information  to 
consumers.  FDA  finds  thai  this  flexible 
approach  will  allow  most  restaurants, 
including  small  restaurants,  to  choose 
options  thai  fit  their  own  needs  and 
resources.  Thus.  FDA  finds  nothing  in 
the  comments  that  would  provide  a 
basis  for  differentiating  among 
restaurants  based  on  size  when 
establishing  a  date  by  which  restaurants 
must  comply  with  these  requirements. 

2.  Establishment  of  Efiective  Date  for 
Menus 

FDA  is  removing  the  exemption  for 
menus  that  it  adopted  inappropriately. 
While,  in  light  of  overwhelming  support 
from  comments  and  in  the  absence  of 
any  now  information  to  the  contrary, 
FDA  has  concluded  thai  the  same  date 
of  applicabilily  should  apply  to  menus 
in  all  restaurants,  regardless  of  size,  the 
agency  wants  to  be  sure  that  the  effect 
of  its  decision  is  not  punitive  for 
restaurants.  FDA  finds  that  it  has 
flexibility  in  setting  the  dale  by  which 
menus  must  comply  with  its 
requirements  for  claims.  Thus,  the 
agency  is  using  that  discretion  in  setting 
the  date  by  which  menus  must  comply 
with  the  rules  on  the  use  of  claims.  The 
issue  that  FDA  has  considered  is  what 
eSective  date  will  provide  all 
restaurants  with  a  reasonable  amoimt  of 
time  to  make  any  necessary  changes  in 
their  menus  while  providing  consumers 
with  useful  information  as  quickly  as 
possible. 

8.  A  fiew  comments  stated  that 
restaurant  menus  should  comply  with 


FDA's  requirements  by  the  same  date  as 
labeling  on  foods  &om  other  sources, 
i.e..  May  8, 1994.  These  comments 
stated  that  to  delay  the  efiiactive  date  for 
compliance  by  restaurant  menus  beyond 
May  8, 1994.  would  create  an  uneven 
playing  field  between  restaurants  and 
food  processors.  The  comments  further 
argued  that  any  extension  for 
restaurants  beyond  May  8, 1994,  would 
violate  the  mandatory  effective  dales 
provided  by  the  1990  amendments. 
Another  comment  also  lied  the  effective 
date  for  restaurant  labeling  with  the  dale 
of  applicability  for  other  foods,  except 
that  it  suggested  that  restaurants  should 
have  an  additional  4  months  after  the 
May  8,  1994,  deadline  (i.e.,  until 
September  8, 1994)  to  bring  their  menus 
into  compliance. 

FDA  does  not  agree  that  it  must 
establish  the  same  effective  dates  for 
restaurant  menus  as  for  other  food 
labeling.  As  staled  above,  FDA  must  act 
in  an  equitable  maimer  in  removing  the 
exemption  for  restaurant  menus. 
Although  the  agency  continues  to  strive 
for  consistency  within  the  framework  of 
the  1990  amendments,  this  rulemaking 
to  amend  certain  provisions  of  the 
January  6, 1993,  final  regulations  cannot 
reasonably  impose  the  same  deadlines 
that  the  agency  imposed  in  the  final 
regulations  implementing  the  1990 
amendments  that  it  promulgated  over  40 
months  ago.  Further,  the  date  of 
publication  of  this  final  rule  obviously 
makes  an  effective  date  of  May  8, 1994, 
moot. 

9.  One  comment  suggested  that 
compliance  with  FDA's  requirements 
begin  1  year  from  the  date  of  the  last 
menu  printing.  In  support  of  its 
suggestion,  the  comment  stated  thai 
many  restaurants  change  their  menus 
yearly,  and  that  it  would  be  costly  for 
restaurants  to  change  menus  in  midyear 
to  comply  with  the  new  regulations.  The 
comment  did  not,  however,  provide 
data  on  the  number  of  restaurants  that 
will  need  to  make  changes  in  their 
menus  or  on  the  number  of  restaurants 
that  do  not  normally  change  their 
menus  more  than  once  a  year. 

FDA  notes  thai  restaurants  vary 
widely  in  the  fiwjuency  with  which 
they  print  new  menus.  Comments  to  the 
June  15, 1993,  proposed  rule,  staled  that 
menus  may  be  printed  infrequently, 
annually,  daily,  or  even  for  each  meal. 
Given  the  wide  variance  in  practices 
within  the  industry,  the  agency  finds 
that  establishing  a  compliance  date  that 
is  baaed  on  a  date  that  is  a  given  period 
of  time  bom  the  last  menu  printing 
would  be  impractical  ht)m  an 
enforcement  standpoint.  II  would  be 
extremely  difficult  to  ensure  compliance 
with  an  application  date  that  varies 


from  one  estabUshmenI  to  another.  In 
such  a  situation,  compliance  checks 
would  require  not  merely  looking  at  the 
labeliiig  but  also  determining  the  date 
on  which  labels  had  last  been  revised. 

Further,  establishing  an  application 
date  that,  as  it  is  phased  in,  anects  only 
some  establishments,  is  inconsistent 
with  the  establishment  of  a  single 
effective  dale  for  labels  on  foods  bom 
other  sources.  As  stated  in  the  August 
18, 1993,  technical  amendments  (58  FR 
44033  at  44035),  the  nutrition  labeUng 
requirements  apply  to  food  labeled  after 
May  8, 1994.  The  agency  stated  that  the 
term  "labeled"  means  the  dale  that  the 
label  is  affixed  to  the  food.  FDA  notes 
that  each  lime  a  menu  is  used  in  a 
restaurant  to  convey  purchase 
information  about  a  food  served  in  the 
restaurant,  such  use  is  analogous  to 
affixing  a  label  to  a  packaged  food. 
Thus,  establishing  a  specific  date  of 
applicability  for  restaurant  menus,  such 
that  the  dale  applies  to  the  date  that  any 
menu  is  used  as  labeling  in  any 
restaurant,  would  be  consistent  with  the 
treatment  of  labels  on  foods  from  other 
■ources. 

Finally,  confusion  could  result  from  a 
situation  in  which,  for  example,  two 
neighboring  restaurants  use  identical 
claims  on  identical  menus,  one 
restaurant  that  makes  claims  would  use 
terms  in  a  manner  that  comphes  with 
FDA's  requirements,  while  the 
restaurant  that  printed  its  menus  less 
than  a  year  earlier  would  not.  Moreover, 
a  restaurant  that  has  not  changed  its 
menu  in  some  lime  because  of  limited 
resources  could  be  forced  to  change  its 
menu  sooner  than  a  larger  restaurant 
that  had  recently  printed  new  menus. 
Such  an  outcome  would  make  no  sense. 

FDA  concludes  that  it  is  more 
appropriate  to  establish  an  effective  date 
for  applying  its  requirements  to  menus 
besed  on  a  given  amount  of  time 
following  the  dale  on  which  this  final 
rule  publishes  rather  than  an  arbitrary 
dale,  such  as  the  dale  of  the  last  menu 
change,  that  may  vary  between 
restaurants.  This  approach  will  ensure 
that  all  restaurants  will  have  a  specified 
amount  of  time  to  change  menus  to 
comply  vrilh  any  applicable 
requirements,  and  that  the  amount  of 
time  will  be  based  on  an 
accommodation  of  both  consumer  and 
industry  needs,  rather  than  an  arbitrary 
dale  that  will  vary  between  restaurants. 

10.  A  number  of  comments  agreed 
with  FDA's  proposal  that  the  modified 
effective  dates  for  restaurant  menu 
labeling  should  allow  restaurants  to 
achieve  compliance  within  an  amount 
of  time  similar  to  the  time  thai  other 
food  producers  have  had,  and  that  the 
e%ctive  dates  should  be  uniform  for  all 


restaurants,  regardless  of  size.  These 
comments  stated  that  all  restaurants 
should  be  required  to  comply  with 
health  claims  regulations  4  months  after 
publication  of  a  final  rule  and  with 
nutrient  content  claims  regulations  1 
year  after  publication,  as  proposed.  One 
comment  stated  thai  the  date  of 
applicability  for  requirements  for  menus 
beering  nubient  content  claims  diould 
be  based  on  the  same  amount  of  time 
that  packaged  foods  had.  i.e.,  16  months 
after  publication  of  the  January  6, 1993, 
final  rules. 

Alternatively,  several  comments 
maintained  thai  compliance  with  the 
nutrient  content  claims  regulations 
would  be  no  more  difficult  than 
compliance  with  the  requirements  for 
the  use  of  health  claims,  and  that, 
consequendy,  restaurant  menus  should 
be  required  to  comply  with  both 
regulations  at  the  same  lime.  Comments 
were  divided,  however,  as  to  whether 
the  single  effective  dale  for  both 
nutrient  content  claims  and  health 
claims  should  be  4  months  or  12  months 
after  the  date  of  publication  of  a  final 
rule. 

FDA  has  carefully  considered  how 
much  lime  should  be  given  for 
restaurant  menus  to  be  brought  into 
compliance  with  the  nutrient  content 
claim  and  health  claim  labeling 
requirements.  FDA's  consideration  has 
been  guided  by  section  10  of  the  1990 
amendments.  That  provision  made  the 
nutrient  content  claim  and  health  claim 
provisions  effective  6  months  after 
enactment  but  gave  FDA  the  authority  to 
delay  application  of  the  nutrient  content 
claim  requirements  for  up  to  1  year  if  it 
found  that  compliance  with  those 
requirements  would  cause  undue 
economic  hardship  (section  10(a))  of  the 
1090  amendments).  FDA  look  advantage 
of  the  latter  provision.  FDA  notes  that 
a  number  of  the  factors  that  influenced 
the  agency's  decision  to  delay  the 
applicadon  of  the  nutrient  content 
claims  requirements  in  the  January  6. 
1993,  final  rule  do  not  have  equal 
application  with  respect  to  this 
rulemaking. 

One  (actor  that  influenced  FDA's 
decision  to  delay  the  applicability  date 
was  the  amount  of  effort  that  would  be 
necessary  to  learn  about  how  to  come 
into  compliance  with  the  new  rules  (56 
FR  60856  at  60862,  November  27, 1991). 
The  agency  notes  that,  since  publication 
of  the  January  6. 1993,  final  rules,  FDA 
and  other  organizations  have  been 
active  in  disseminating  information 
about  the  new  food  labeling 
requiramenls.  Because  access  to 
information  about  these  requirements, 
and  the  number  of  resources  available  to 
facilitate  compliance  with  these 


requirements,  have  grown,  the  effort 
required  on  the  part  of  a  restaurateur 
who  is  not  bmiliar  with  the 
requiiemeals  to  obtain  information 
about  them  has  been  reduced  compared 
to  that  which  was  required  for  makers 
of  other  types  of  food.  Moreover,  the 
effort  required  for  compliance  by 
restaurateurs  is  even  further  reduced  by 
the  flexible  provisions  that  TV)\  has 
established  specifically  for  restaurant 
situations,  e.g.,  providing  the 
"reasonable  basis"  criterion  for  nutrient 
content  determinations. 

A  second  factor  that  influenced  FDA's 
decision  was  the  amount  of  time  needed 
to  come  into  compliance  with  the 
labeling  requirements  (56  FR  60856  at 
60862).  The  type  of  labeling  used  in 
restaurants  reduces  the  amount  of  time, 
compared  to  other  food  sources,  that  is 
reasonably  necessary  to  achieve 
compliance.  For  example,  for  packaged 
foods  that  bear  nutrient  content  claims, 
manufacturers  needed  time  to  use  up 
preexisting  labels  to  reduce  the  cost  of 
complying  with  the  new  requirements. 
Conversely,  menu  inventory  is  generally 
not  affected  by  a  food  purchase.  Further, 
many  restaurants  use  menus  that  may  be 
revised,  printed,  and  copied  in-house, 
thereby  avoiding  the  queue  at  printers 
that  affected  many  food  manuracturers. 
Therefore,  providing  time  for  bringing 
menus  into  compliance  will  not  have 
the  same  effects  on  the  costs  of  a 
restaurateur  that  it  had  on  the  costs  of 
the  manufacturer.  Consequently,  FDA 
concludes  that  significant  circumstances 
that  justified  al-year  delay  in  the 
applicability  of  the  nutrient  content 
claims  provisions  for  packaged  foods  do 
not  apply  to  restaurant  foods. 

Moreover,  in  the  June  15.  1993, 
proposed  rule  (58  FR  33055  at  33058). 
iniA  cited  an  informal  survey  by  the 
National  Restaurant  Association 
indicating  that  up  to  89  percent  of  all 
printed  menus  include  at  least  one 
claim.  Based  on  information  in  the 
survey,  FDA  hsd  assumed  that  more 
restaurants  were  making  nutrient 
content  claims  than  health  claims,  and 
that,  consequently,  a  larger  effort  would 
be  required  on  the  part  of  restaurants  to 
ensure  compliance  with  requirements 
for  nutrient  content  claims  compared  to 
health  cUims.  The  agency  tentatively 
concluded  that  a  date  of  applicabiUty  of 
4  months  after  the  publication  of  a  final 
rule  would  be  sufficient  to  ensure 
compliance  with  the  requirements  for 
health  claims. 

FDA  continues  to  believe  that  few  if 
any  restaurant  menus  bear  express 
health  claims,  such  as  "a  diet  low  in 
sodium  may  contribute  to  a  reduced  risk 
of  high  blood  pressure,  a  disease 
essodated  with  many  bctors,"  on  their 
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menus.  However,  a  number  of 
comments  to  tlie  June  15, 1903, 
proposed  rule  provided  examples  of 
menus  that  beer  terms  and  symbols  (e.g.. 
heart  symbols^d  terms  such  as  "heart 
healthy")  in  a  manner  that  malces  them 
implied  health  claims  under  the  act. 
Based  on  this  inforroatioa,  and  on 
information  gleaned  by  FDA  from 
informal  inquiries  from  the  industry 
(Ref.  1),  FDA  concludes  that  the  number 
of  restaurants  maidng  health  claims  is 
greater  than  it  had  previously  assumed. 
Furthermore,  because  of  the  flexible 
provisions  that  FDA  has  established  for 
rattaurant  foods,  it  may  be  easier  for  a 
restaurant  to  establish  thai  a  food 
qualifies  to  bear  a  nutrient  content  claim 
(e.g.,  that  a  "low  fat"  food  contains  no 
more  than  3  g  of  ht  per  reference 
amount)  than  that  it  qualifies  to  bear  a 
health  claim  (i.e.,  thai,  in  addition  to  the 
criterion  for  the  nutrient  in  the  claim, 
the  food  contains  less  than  the 
disqualifying  levels  for  bt,  saturated  Cat, 
sodium,  and  cholesterol,  and  10  percent 
or  more  of  the  ReCarence  Daily  Intake  or 
Daily  Reference  Value  for  vitamin  A, 
vitamin  C,  iron,  calcium,  protein,  or 
fiber  per  reference  amount  prior  to 
nutrient  addition).  The  agency 
concludes  that  the  effort  required  on  the 
part  of  restaurants  that  want  to  make 
health  claims  in  their  menus  (e.g.,  to 
obtain,  read,  and  understand  FDA's 
regulations:  to  develop  a  "reasonable 
basis"  for  making  claims:  to  generate 
nutrition  information  for  consumere; 
and,  in  some  cases,  to  modify  a  food  or 
its  labeling)  will  be  as  great,  if  not 
greater,  than  that  required  of  lestaunmts 
making  nutrient  content  claims. 

The  agency  notes  that,  in  establishing 
a  specific  effective  date,  its  goal  is  to 
ensure  that  consumers  have  access  to 
useful  nutrition-related  information  as 
quickly  as  possible  while  providing 
restaurateurs  with  sufficient  time  to 
make  necessary  changes.  FDA  does  not 
believe  that  all  restaurant  menus  could 
be  reasonably  expected  to  comply  with 
the  health  claims  requirements  within 
the  proposed  4-month  timeframe.  While 
many  restaurants  have  already  begun 
actions  to  come  into  compliance, 
especially  larger  restaurants  that  make 
claims  on  non-menu  labeling,  some 
restaurants  that  use  only  menus  to 
convey  purchase  information  may  not 
be  familiar  with  the  requirements  or 
know  how  to  obtain  the  necessary 
information  to  determine  whether  their 
menus  are  in  compliance.  FDA  further 
notes  that  an  effective  date  for  its 
'  requirements  for  restaurant  menus  that 
bear  nutrient  content  claims  of  4  months 
after  the  pubhcation  of  this  final  rule,  as 
suggested  by  some  comments,  would 
provide  restaurant  foods  significantly 


less  time  than  had  been  afibrded  foods  ' 
bom  other  sources.  Thus,  a  compliance 
period  of  4  months  after  publication 
would  place  restaurants  offering 
improved  foods  and  promoting  these 
foods  on  their  menus  at  a  disadvantage 
compared  to  other  food  manufacturers. 

Conversely,  FDA  concludes  that  it  la 
not  necessary  for  restaurant  menus  to 
have  the  same  amount  of  time  that  other 
food  labeling  producers  were  given. 
Based  in  part  on  the  amount  of  time  that 
information  on  the  criteria  that  will  be 
applied  to  menus  has  been  available 
(i.e.,  since  January  6, 1993),  and  on  the 
flexible  rules  it  has  adopted  for 
restaurants,  FDA  concludes  that  a 
compliance  period  of  12  or  16  months 
is  longer  than  is  necessary  for  menus, 
and  that  such  a  time  period  would 
unduly  delay  consumer  eccess  to  useful 
information. 

After  considerinK  the  foregoing,  FDA 
has  deddad  to  establish  a  single  date  of 
applicability  for  both  the  nutrient 
content  claim  and  health  claim 
requirements  for  menus  and  to  establish 
that  date  as  May  2, 1997.  This  date  will 

E'de  restaurateurs  with  9  months  to 
their  menus  into  compliance.  FDA 
ecided  to  provide  9  months  besed 
on  the  following  three  factors:  First,  6 
months  is  the  amount  of  time  that 
Congress  provided  for  compliance  with 
these  provisions  in  the  absence  of 
undue  economic  hardship  (section  10  of 
the  1990  amendments).  Second,  FDA 
finds  that,  based  on  the  economic 
impact  analysis  in  this  rulemaking, 
unlike  for  non-restauradt  foods, 
economic  hardship  does  not  exist. 
Consequently,  the  agency  has  no  basis 
for  providing  an  additional  year  for 
compliance  by  restaurant  menus.  Third, 
in  Pub.  L.  103-261.  Congress  provided 
non-restaurant  food  manufacturers  with 
an  additional  3  months  to  achieve 
compliance  with  the  new  labeling  rules. 
Consequently,  FDA  finds  that 
establishing  May  2, 1997  as  the  effective 
date  for  the  amendments  that  it  is 
making  to  §§  101.10, 101.13(q)(5),  and 
101.14(d)(2)(vii)(B)  and  (d)(3),  and,  thus, 
as  the  data  that  menus  must  be  in 
compliance,  is  consistent  with  the 
treatment  of  non-restaurant  foods.  FDA 
believes  that  establishing  a  single  date 
will  benefit  both  consumers  and 
industry.  FDA  notes  that  the  difierent 
affective  dates  for  nutrient  content 
claims  and  for  health  claims  in  non- 
menu  labeling  in  small  restaurants  and 
in  larger  restaurants  have  created  a  great 
deal  of  confusion  about  what 
requirements  are  effective  at  a  given 
time.  The  agency  concludes  that 
establishing  different  dates  for  the  use  of 
health  claims  and  of  nutrient  content 
claims  in  menus  would  only  further 


compound  this  confusion.  FDA  finds 
that,  in  light  of  the  confiision  expressed 
by  comments  and  in  informal 
communications  with  the  agency  (Ref. 
1),  establishing  a  uniform  date  for  all 
types  of  claims  on  menus  makes  the 
most  sense.  The  agency  further  finds 
that  a  single  effective  date  for  menus 
will  prevent  the  consumer  confusion 
that  could  result  from  a  restaurant  using 
a  menu  that  bears  some  types  of  claims 
that  are  consistent  with  the  new 
requirements  and  other  claims  that  are 
not  In  addition,  a  single  effective  date 
for  all  menu  claims  %vill  aid  compliance 
by  giving  restaurants  a  single  date  by 
which  to  make  necessary  changes, 
regardless  of  the  kind  of  statement  (e.g., 
nutrient  content  claim,  health  claim, 
third  party  endorsement,  or  dietary 
guidance)  used  to  present  nutrient 
information  to  consumers.  Thus,  a 
single  date  will  avoid  the  need  to 
change  menus  twice  within  the 
compliance  period.  The  agency 
concludes  that,  for  efficient  enforcement 
of  the  act,  establishing  a  single  effective 
date  for  both  nutrient  content  claims 
and  health  claims  on  menus  is  desirable 
and  appropriate. 

Moreover,  given  the  amount  of  time 
that  I^A's  labeling  rules  have  been  in 
place,  an  effective  date  of  May  2, 1907, 
will  provide  ample  time  for  restaurants 
to  bring  their  menus  into  compliance 
without  unduly  delaying  consumer 
access  to  useful  nutrition-related 
information.  An  effective  date  of  May  2, 
1997,  will  also  provide  time  for  FDA 
and  other  regulatory  officials  to  work 
with  restaurants,  consumers,  dietitians, 
health  professional  organizations,  and 
other  interested  parties  to  ensure  that 
the  agency's  regulations  are  adequately 
implemented  with  respect  to  restaurant 
menus. 

Thus,  the  deletion  of  the  phrase 
"(except  for  menus)"  that  exempted 
menus  from  nutrient  content  claim 
requirements  in  S§  101.10  and 
101.13(q)(5)  will  be  effective  on  May  2, 
1997.  Likewise,  the  deletion  of  the 
phrase  "(except  on  menus)"  that 
exempted  menus  from  health  claim 
requirements  in  $  101.10  and  the  phrase 
"(except  if  the  claim  is  made  on  a 
menu)"  in  $  101.14(d)(2)(vii)(B)  will 
also  be  effective  on  that  date. 

m.  Enviranmenlal  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  bave  a  significant  effect  on 
the  human  enviroiunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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IV.  Analysis  of  Impacts 

FDA  has  examined  the  economic 
implications  of  the  Giul  rule  as  required 
by  Executive  Oder  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
the  regulatory  approach  that  maximizes 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects:  distributive  impacts: 
and  equity).  If  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  the  significant  economic 
impact  of  that  rule  on  those  small 
entities.  FDA  finds  that  this  final  rule  is 
a  significant  rule  as  defined  by 
Executive  Order  12866.  and  finds  imder 
the  liegulatory  Flexibility  Act,  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  stnall  entities. 

A.  Backpnund 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2927),  FDA  published  a 
final  regulatory  impact  analysis  (RIA)  of 
the  final  rules  implementing  the  1990 
amendments  (hereinafter  referred  to  as 
the  January  6, 1993,  RIA).  hi  that 
document  (58  FR  2927  at  2934),  FDA 
presented  costs  of  compliance  with  the 
1990  amendments  for  food  service 
establishments.  Although  the  agency 
did  not  Include  menus  in  its  regulatory 
coverage  of  the  nutrient  content  claims 
and  health  claims  final  rules,  it  assumed 
that  restaurants  would  alter  their  menus 
to  comply  with  the  agency's  definitions 
because  of  the  possibility  of 
enforcement  by  the  States. 
Cotuequen'tly,  FDA  included  the  cost  of 
altering  menus  in  its  assessment. 

In  the  June  15. 1993,  proposed  rule, 
FDA  proposed  to  remove  the  provisions 
that  exempt  restaurant  menus  from  the 
requirements  for  how  nutrient  content 
claims  and  health  claims  are  to  be  made. 
Because  the  agency  originally  assumed 
that  restaurants  would  alter  their  menus 
in  order  to  comply  with  the  regulations 
so  as  to  avoid  State  enforcement,  FDA 
assiuned  that  the  proposed  action  to 
include  menus  in  the  agency's 
regulatory  coverage  would  not  result  in 
any  significant  increase  in  costs  to  food 
service  establishments  beyond  that 
estimated  in  the  January  6, 1993,  RIA. 

B.  Costs  of  the  Final  Regulation 

The  following  estimates  are  based  on 
both  quantitative  and  anecdotal 
information  provided  in  the  comments. 


However,  FDA  has  previously  stated 
that  it  lacks  in-depth  data  on  a  number 
of  issues  related  to  the  food  service 
industry  (56  FR  60537  at  60554, 
November  27. 1991).  Therefore,  while 
these  estimates  represent  the  best 
information  available  to  the  agency, 
FDA  acknowledges  that  there  is 
uncertainty  in  these  estimates. 

hi  the  January  6, 1993  (58  IHt  2927  at 
2934).  RIA,  FDA  estimated  that  75 
percent  of  restaurants,  including  all 
small  restaurants,  would  normally  alter 
menus  before  the  applicable  compliance 
date  for  nutrient  content  claims  and 
health  claims  on  non-menu  labeling 
(based  on  a  16-month  compliance 
period).  The  agency  also  assumed  that, 
in  revising  their  menus,  most 
restaurants  would  make  changes  to 
comply  with  the  regulations  so  as  to 
avoid  enforcement  by  the  States. 
Consequently,  FDA  estimated  that  only 
14,500  commercial  establishments 
would  incur  costs  attributable  to  the 
nutrient  content  claims  and  health 
claims  final  rules.  In  the  June  15, 1993, 
proposed  rule,  FDA  repeated  the 
assumptions  stated  in  the  January  6, 
1993,  RIA,  i.e.,  that  most  restaurants 
would  alter  their  menus  in  order  to 
comply  with  the  regulations. 

FDA  received  very  few  comments 
regarding  its  economic  analysis  of  the 
June  15, 1993,  proposed  rule.  However, 
a  few  comments  indicated  that  the 
agency's  assumption  that  most 
restaurants  would  alter  menus  to 
comply  with  the  agency's  requirements 
because  of  the  possibility  of 
enforcement  by  the  States  was  not 
correct.  FDA  has  anecdotal  information 
indicating  that  at  least  some  restaurants 
have  not  yet  altered  menus  to  comply 
with  the  claims  requirements  and 
would,  therefore,  bear  some  cost  of  the 
agency's  action  to  remove  the 
exemption  for  menus.  However,  the 
comments  did  not  provide  information 
regarding  the  proportion  of  the  industry 
that  has  not  yet  altered  its  menus. 

FDA  notes  that  the  costs  of  revising 
menus  to  comply  with  the  new 
requirements  are  one-time  costs  only. 
However,  costs  of  ensuring  that  claims 
are  made  on  a  reasonable  oasis  and  are 
in  conformance  with  FDA  rules,  and 
costs  of  maintaining  that  information 
and  presenting  it  to  consumers  on 
demand,  are  on-going  costs,  changing 
with  new  claims  only  in  the  former 
case.  FDA  does  not  have  information 
with  which  to  estimate  these  costs. 
However,  those  firms  that  would 
normally  redesign  their  menus  within 
the  compliance  period  will  not  incur 
costs  attributable  to  FDA's  regulations. 
In  the  analysis  of  the  proposed  rule, 
FDA  estimated  that  75  percent  of  all 


menus  would  normally  be  revised 
during  the  compUanca  period  ending  in 
Mayl994. 

FT)A  received  comments  regarding  the 
frequency  of  menu  changes.  Comments 
varied  in  their  estimates  of  the 
frequency  of  menu  redesign,  ranging 
from  several  times  a  day  to  once  a  year. 
FDA  concludes  that,  taken  as  a  whole, 
these  comments  do  not  significantly 
alter  its  original  assumptions  about  the 
rates  at  which  restaurants  alter  menus, 
that  is,  that  an  average  of  5  percseni  of 
all  restaurants  would  normally  alter 
their  menus  in  a  month  and,  thus,  45 
percent  of  all  restaurants  would 
normally  alter  their  menus  during  a  9- 
month  compliance  period. 

In  previous  analyses,  FDA  noted  that, 
because  it  is  requiring  only  a  reasonable 
basis  to  support  claims  in  restaurant 
labeling,  no  analytical  testing  is 
necessary.  FDA  has  described  a  number 
of  methods  by  which  a  restaurant  may 
determine  the  nutrient  content  of  a  food 
that  are  less  costly  than  chemical 
analyses.  For  example,  a  claim  may  be 
based  on  nutrient  data  published  in 
FDA's  regulations  for  the  voluntary 
nutrition  labeling  of  fresh  fruits, 
vegetables,  and  fish.  A  claim  may  also 
be  based  on  nutrient  data  provided  in 
USDA's  Handbook  8,  information  in  a 
cookbook,  or  an  analysis  using  a  reliable 
database.  However,  the  cost  of 
determining  whether  or  not  a  reasonable 
basis  exists  to  support  a  claim  is  not 
zero.  Estimates  of  the  cost  of  these 
sources  range  frt>m  SIO  to  $175  per 
claim  (Ref.  2). 

FDA  now  assumes  that  approximately 
50  percent  of  the  industry  has  already 
redesigned  menus  to  comply  with  the 
nutrient  content  and  health  claims 
regulations.  This  rulemaking  provides  9 
months  for  menus  to  come  into 
compliance  with  the  claims 
requirements.  FDA  assumes  that 
approximately  45  percent  of  restaurants 
will  normally  alter  their  menus  during 
this  compliance  period;  those 
restaurants  can  incorporate  the 
requirements  of  this  regulation  into 
their  normally  scheduled  menu 
revisions  and.  thus,  will  incur  no 
regulatory  costs  associated  with  menu 
changes. 

According  to  the  National  Restaiuant 
Association,  there  are  approximately 
262,000  commercial  establishments  and 
36.000  institutions  with  a  combined 
total  of  approximately  460.000  printed 
menus.  Based  on  a  review  of  menus 
entered  in  the  National  Restaurant 
Association's  armual  menu  contest,  the 
association  estimated  that  89  percent  of 
all  printed  menus  include  at  least  one 
nutrient  content  or  health  claim. 
Although  FDA  has  not  challenged  this 
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number,  it  has  no  buia  on  whicfa  to 
detanniiM  whether  this  numbar  faiily 
rapneenti  the  situation  in  leetaunnts. 
NoDathaleat,  i^A  is  using  the  89 
percent  survey  result  as  an  uppar^xnmd 
estimate  of  the  likelihood  of  typical 
menus  bearing  claims.  The  association 
also  indicated  that  at  leesl  18  percent  of 
the  printed  menus  that  it  reviewed 
would  require  moiecomplex changes, 
such  as  the  revision  of  an  entire  sectioo 
or  symbol  program  (e.g..  programs  using 
a  liaiut  logo). 

Baaed  on^e  association's  estimates 
and  on  th#agency's  revised  estimate  of 
the  number  of  menus  that  have  already 
been  changed  to  comply  with  the 
nutrient  content  and  health  claims 
requirements,  i^A  estimates  that 
approximately  90.000  individual  menus 
(460,000x(.89  -  .IBjxd  -  .45)x(l  -  .50)1 
would  require  simple  changes  valued  at 
S500  per  menu,  or  $4S  million.  In 
addition,  approximately  23,000  menus 
l«6JX)0x.l8x(l-.45)x(l-.50)]  would 
require  more  complex  changes  valued  at 
$1,700  per  menu,  or  $39  million.  The 
cost  of  establishing  a  reasonable  basis  to 
support  a  claim  ranges  between  $10  and 
$175  per  claim  for  each  of  the  113,000 
menus,  or  a  total  cost  of  between  $1  and 
$20  million.  FDA  estimates  that  the  total 
cost  of  compliance  for  food  service 
establishments  would  be  between  $85 
million  and  $104  million  if  none  of  the 
restaurants  currently  making  claims  on 
menus  have  a  reasonable  basis  to 
support  their  claims.  However,  because 
significant  Ume  has  elapsed  since 
publication  of  the  nutrient  content  and 
health  claims  final  rules,  it  is  likely  that 
at  least  one-third  of  restaurants  have  a 
reasonable  basis  for  believing  that  their 
foods  meet  the  nutrient  requirements  for 
the  claims  that  they  are  making. 
Therefore,  the  total  costs  of  compliance 
are  estimated  to  be  between  $57  million 
and  $69  million.  However,  if  as  many  as 
90  percent  of  restaurants  have  a 
reasonable  basis  to  support  claims 
ciurently  being  made,  the  regulations 
will  result  in  cosU  of  between  $8.5 
million  and  $10  million. 

C.  Bene^ 

Requiring  that  health  claims  and 
nutrient  content  claims  on  menus  be 
consistent  with  FDA's  definitions  and 
with  these  types  of  claims  made  on 
packaged  foods  will  provide  consumers 
with  consistent,  reasonably  based 
signals  from  restaurant  menus  with 
regard  to  health  claims  and  nutrient 
content  claims  that  they  can  use  to 
achieve  dietary  goals.  It  is  possible  that 
information  that  is  now  on  menus  that 
complies  with  FDA's  requirements  and 
that  would  aid  consumers  in  meeting 
dietary  goals  may  be  removed  if  a 


laatouivtaur  beliavo*  that  the  burden  of 
proof  to  support  a  claim  is  too  costly. 
However,  PDA  believes  that  in  many 
drcumstoncea  this  will  not  be  the  case, 
because  the  minimum  amount  of  efibrt 
that  a  restaurant  would  have  to  go 
through  to  validate  a  claim  is  not  overly 
burdensome. 

D.  Regulatory  Flexibility 

FDA  has  examined  the  economic 
implications  of  the  fiiul  rule  as  required 
by  the  Regulatory  FlexibiUty  Act 
[5  U.S.C  601-612). 

In  this  final  rule  FDA  defines  small 
commercial  food  service  establishments 
consistent  with  the  Small  Business 
Administration's  (SBA's)  definitions  (13 
CFR  port  121)  as  firms  with  $5  million 
or  less  in  total  aimual  revenue.  In 
addition,  small  institutional  food 
service  establishments  defined  as  those 
with  less  than  $15  million  in  sales.  FDA 
estimates  that  approximately  66  percent 
of  all  of  the  firms  affected  by  this  rule 
are  small  by  SBA's  definitions.  Using 
that  figure,  FDA  estimates  that  there  are 
approximately  173,000  commercial  food 
establishments  and  24,000  institutional 
food  establishments  that  may  be  defined 
as  small  under  these  definitions.  Using 
the  same  assumptloas  as  in  the  previous 
analysis,  i.e.,  that  89  percent  of  all 
printed  menus  contain  at  least  one 
nutrient  content  or  health  claim,  then 
there  are  approximately  175,000  small 
establishments  with  270,000  menus  that 
contain  claims.  Using  the  same 
assumptions  as  above  ((1)  50  percent 
have  already  revised  their  menus,  (2)  55 
p«txnt  of  the  remaining  establishments 
would  not  normally  revise  their  menus 
within  the  compliance  period  for  this 
rule,  and  (3)  18  percent  of  these  latter 
establishments  will  have  to  make 
complex  changes),  approximately  9,700 
small  establishments  will  potentiaily 
have  one-time  costs  of  $1,700  to  make 
complex  changes  to  each  tnenu.  In 
addition,  approximately  38,000  small 
establishments  will  potentially  have 
one-time  costs  of  $500  to  make  simple 
revisions  to  each  menu. 

In  addition,  firms  will  have  initial  and 
recurring  costs  of  ensuring  that  health 
claims  and  nutrient  content  claims  are 
supported  by  a  reasonable  basis  and  are 
in  conformance  with  FDA's  definitions 
of  terms.  For  each  claim,  a  firm  must 
establish  via  books,  databases,  or  by 
some  reasonable  means  that  the  cl^m 
fells  within  FDA's  definition.  The 
supporting  information  must  be  kept  as 
long  as  the  claim  appears  on  the  menu 
and  must  be  presented  to  customers  on 
demand.  Thus,  as  menu  items  and 
claims  change,  the  cost  of  estabUshing  a 
reaaonable  basis  is  incurred. 


FDA  has  no  data  on  how  often  firms 
dbange  claims  or  how  often  restaurant 
customers  will  ask  to  see  the  nutrition 
information  for  foods  that  bear  these 
claims.  However,  as  stated  earlier,  cost 
astimates  of  establishing  a  reaaonable 
basis  for  a  claim  run  between  $10  and 
$175  per  claim.  Assuming  one  future 
claim  change  or  addition  per  menu  per 
year  and  an  average  of  1.5  menus  per 
firm,  costs  to  determine  a  reaaonable 
basis  per  firm  will  be  between  $15  and 
$260  per  year.  As  stated  earUer,  for 
existing  claims,  many  firms  already 
have  or  would  be  likely  to  have 
established  a  reasonable  basis  for  such 
claims,  and  this  analysis  will  continue 
to  presume  that  at  least  one  third  to  as 
much  as  90  percent  of  all  firms  would 
do  so.  Thus,  average  total  cost  per  small 
firm  may  range  from  aa  high  as  $2,135    ' 
to  as  low  as  S76S  hi  the  first  year  for 
those  who  have  menus  with  claims  and 
between  SI  5  and  $260  per  firm  for  each 
subsequent  year.  Firms  that  neither  have 
claims  nor  would  be  expected  to  have 
them  on  their  menus  in  the  future  will 
not  incur  cost. 

It  is  important  to  note  that  this  rule 
provides  flexibility  for  restaiueteura  in 
how  they  determine  the  nutrient  content 
of  a  food  and  in  bow  they  commimicate 
this  information  to  consumers,  as 
described  above  in  the  preamble.  That 
is,  for  enforcement  purposes, 
restaurateurs  need  only  show  that  they 
have  a  reasonable  basis  for  the  claim 
and  that  the  method  of  prepantion  does 
not  violate  the  basis  for  the  claim. 
Therefore,  the  costs  of  this  regulation  for 
small  businesses  have  been  minimized. 
Accordingly,  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b)  the 
Secretary  certifies  that  tliis  final  rule 
will  not  have  a  significant  economic 
iiiipact  on  a  substantial  number  of  small 
entities. 

£.  Summary 

FDA  has  examined  the  impact  of  the 
final  rule  in  accordance  with  Executive 
Order  12866  and  has  determined  that, 
while  it  is  a  significant  rule,  it  is  not  an 
economically  significant  rule.  Tlie  rule 
will  result  in  total  costs  to  restaurants  of 
between  $8.5  million  and  $69  million, 
depending  on  the  niunber  of  restaurants 
that  can  provide  a  reesoruble  basis  to 
support  die  claims  currently  in  use. 

FDA  has  also  examined  the  impact  of 
the  final  rule  on  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act  and  has  determined  that 
it  will  not  result  in  a  significant  burden 
on  ajubstantial  number  of  small 
entities. 
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V.  Papenrorlc  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  llie  title,  description,  and 
respondent  description  of  the  collection 
of  Information  are  shown  beloW  with  an 
estimate  of  the  annual  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  necessary  information, 
maintaining  records  of  that  information, 
and  making  that  information  available 
upon  request. 

Title:  Food  Labeling:  Nutrient  Content 
Claims  and  Health  Claims:  Restaurant 
Foods. 

Description:  This  regulation  removes 
the  provisions  that  exempt  restaurant 
menus  from  the  requirements  for  how 
nutrient  content  claims  and  health 
claims  are  to  l>e  made  and  from 
theraquirements  for  the  provision  of 
nutrition  information  with  respect  to  the 
nutrients  that  are  the  basis  of  the  claim, 
when  claims  are  made.  Once  it  becomes 
efiiective,  SS  101.13(q)(5)  and 
101.14(d)(2)(vii)(B)  wiU  require  that 
nutrient  content  claims  and  health 
claima  appearing  on  menus  comply 
with  FDA's  regidations  for  nutrient 
content  claims  in  §  101.13  and  subpart 
D  of  part  101  of  this  chapter  and  for 
healui  claims  in  $  101.14  and  subpart  E 
of  part  101.  Restaurants  using  nutrient 
content  claims  or  health  claims  on 
menus  will  be  required  by  S  101.10  to 
provide  nutrition  information  for  the 
food  that  bears  the  claim,  baformation 


on  the  nutrient  that  is  the  basis  of  the 

claim  may  serve  as  the  functional 
equivalent  of  complete  nutrition 
iiiformation  as  described  in  §  101.9. 

Because  of  the  flexibility  provided  fos 
restaurants  in  determining  the  nutrient 
content.of  a  food  (they  need  only  have 
a  reasonable  basis  that  provides 
assurance  that  the  food  meets  the 
requirements  for  the  claim)  and  in  how 
this  information  may  be  communicated 
to  consumers,  a  wide  range  of  options 
is  available  to  restaurants  in  meeting  the 
information  collection  requirements 
imposed  by  this  rule.  For  example,  a 
je^urant  may  choose  to  run  a  full 
nutrient  profile  analysis  on  a  group  of 
items  listed  luder  a  heading  of  "low 
fat"  on  its  menu,  alternatively,  it  may 
chood  to  ofier  an  item  purchases  bom 
a  commercial  manuhcturer  where  the 
item  is  appropriately  labeled  by  the 
manufacturer  as  "low  bt."  In  such  a 
case,  the  restaurant  requirement  for  the 
provision  of  nutrituin  information  with 
respect  to  the  nutrients  that  are  the  basis 
of  the  claim,  when  claims  are  made. 
Once  it  becomes  effective, 
SS101.13(q)(5)  and  101.14(d)(2)(vii)(B) 
will  require  that  nutrient  content  claims 
and  health  claims  appearing  on  menus 
comply  with  FDA's  regulations  for 
nutrient  content  claims  In  §  101.13  and 
subpart  D  of  part  101  of  this  chapter  and 
for  health  cUdms  in  $  101.14  and 
subpart  E  of  part  101.  Restaurants  using 
uutrient  content  claims  or  health  claims 
on  menus  vvill  be  required  by  §  101.10 
to  provide  nutrition  information  for  the 
food  that  liears  the  claim.  Information 
on  the  nutrient  that  is  the  basis  of  the 


claim  may  asrve  aa  the  fiinrhonal 
equivalent  of  complete  nutritioo 
ii^nnation  as  described  in  $  101.9. 

Because  of  the  flexibility  provided  for 
restaurants  in  determining  the  nutrient 
content  of  a  food  (they  need  otJy  have 
a  reasoiuble  basis  that  provides 
assurance  that  the  food  meets  the 
requirements  for  the  claim)  and  in  how 
this  information  may  be  conununicated 
to  consumers,  a  wide  range  of  options 
is  available  to  restaurants  in  meeting  the 
information  collection  requirements 
imposed  by  this  rule.  For  example,  a 
restaurant  may  choose  to  run  a  full 
nutrient  profile  analysis  on  a  group  of 
items  listed  under  a  heading  of  "low 
fat"  on  its  menu.  Altomatively.  it  may 
choose  to  offer  an  item  purchased  frinn 
a  commercial  manufacturer  where  the 
item  is  appropriately  labeled  by  the 
manufacturer  as  "low  fat."  In  such  a 
case,  the  restaurant  would  not  have  to 
collect  any  additional  information.  All  a 
restaurant  must  do  to  satisfy  the 
nutrition  information  requirement  in 
§  101.10  is  provide  information  to 
demonstrate  that  the  food  meets  the 
requirements  for  any  nutrient  content 
claim  or  health  claim  being  made  about 
the  food.  The  agency  expects  that 
restaurants  will  choose  the  least 
burdensome  option  that  comphes  with 
%  101.10.  Thus,  FDA  concludes  that  the 
information  collection  requirements  in 
this  final  rule  will  create  a  minimal 
burden  for  restaurants. 

Description  of  Respondents: 
Businesses  or  other  for  profit 
organizations. 


Estimated  Annual  Recordkeeping  Burden 


21  CFR 

No.otieo- 
ordksepers 

Annual  tie- 

quencyol 

raconi- 

keoping 

Told  omial 

Hours  par 
recofd- 

keeping 

Total  hours 

§§101.10, 101.13(qMS),  and  101.14  {d)(2)(vii)(B)  and  (d)(3)  

265,000 

1.6 

397,500 

1 

397,500 

Although  the  June  15. 1993,  proposed 
rule  provided  a  60-day  comment  period, 
and  this  final  rule  incorporates  the 
comments  received,  FDA  is  providing 
an  additional  opportimity  for  public 
conunent  under  the  Paperwork 
Reduction  Act  of  1995,  which  applies  to 
this  final  rule  but  which  was  enacted 
after  the  expiration  of  the  comment 
period  for  the  June  15, 1993,  proposal. 
FDA  invites  comments  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (3) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  informaUon  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond.  Including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  when  appropriate. 
Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirements  by  October  1, 
1996.  Comments  should  be  directed  to 
the  Dockets  Management  Branch 
(address  above). 


At  the  close  of  the  60-day  comment 
period.  FDA  will  review  the  comments 
received,  make  revisions  as  necessary  to 
the  information  collection  requirements, 
and  submit  the  requirements  to  OMB  for 
review  and  approval.  FDA  will  publish 
a  notice  in  the  Federal  Register  when 
the  infoimation  collection  requirements 
are  submitted  to  OMB.  and  an 
opportunity  for  public  comment  to  OMB 
will  be  provided  at  that  time.  Additional 
time  wiU  be  allotted  for  public  comment 
to  OMB.  Prior  to  the  effective  date  of  . 
this  final  rule,  FDA  will  publish  a  notice 
in  the  Federal  Register  of  OMB 's 
decision  to  approve,  modify,  or 
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disapprove  the  infomution  coUaction 
rBquira]Dent&  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

VLKafcnaoa 

The  following  leferencas  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-30S).  Food 
and  I>ug  Administration.  12420 
Parkiawn  Dr.,  nn.  1-23.  Rockville,  MD 
20857.  and  may  be  nen  by  interested 
persons  between  9  a.m.  and  4  pjn.. 
Monday  through  Friday. 

1.  Smith.  M.A..  conimunicatioiu  ngsrdiag 
labaliag  of  restauisnt  ioods  thai  bear  8  claim 
or  other  autritioii  information,  memorandum 
to  file,  November  8. 1994. 

2.  Bush.  l^M.,  communicatfoo  regBrding 
the  cost  of  establisliing  a  reasooalile  basis  far 
a  claim,  meijiomnduin  of  telapbooe         , 
convnntioa.  Septsmbei  14, 1994. 

LM  efSiAiscte  in  »  ant  Put  1« 

Food  labeling.  Nutrition,  Repotting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  101  is 
amended  as  foUows: 

PART 101— FOOD  LABELMQ 

1.  The  authority  dtatioo  for  21  CFR 
part  101  continues  to  read  as  foUotvs: 


r-  Sacs.  4,  5.  6  of  tlw  Fair 
Packaging  aod  Labeling  Act  (15  U.S.C  1453. 
1454, 14SS):  sacs.  201.  301, 402,  403,  409, 
Tin  of  the  Fadaial  Food,  Drug,  and  Cosmetic 
Act  (21  USXi  321,  331.  342.  343,  348.  371). 

2.  Section  101.10  is  revised  to  read  as 
follows: 

1101.10    NutrMonlabaangotrsatamM 


Nutrition  labeling  in  accordant^  with 
$  101.9  shall  be  provided  upon  request 
for  any  restaurant  food  or  meal  for 
which  a  nutrient  content  claim  (as 
defined  in  S  101.13  or  in  subpart  D  of 
this  part)  or  a  health  claim  (as  defined 
in  $  101.14  and  permitted  l^  a 
regulatiim  in  subpart  E  of  tUs  part)  is 
made,  except  that  information  on  the 
nutrient  amounts  that  are  the  basis  for 
the  claim  (e.g..  "low  fat,  this  meal 
provides  less  than  10  grams  of  fat")  may 
serve  as  the  functional  equivalent  of 
complete  nutrition  information  as 
described  in  S  101.9.  Nutrient  levels 
may  be  determined  by  nutrient  data 
bases,  cookbooks,  or  analyses  or  by 
other  reasonable  bases  that  provide 
assurance  that  the  food  or  meal  meets 
the  nutrient  requirements  for  the  claim. 
Presentation  of  nutrition  labeling  may 
be  in  various  forms,  including  those 


provided  in  $  101.45  and  other 
reasonable  means. 

3.  Section  101.13  is  amended  by 
revising  the  introductory  text  of 
paragraph  (q)(5)  to  read  as  follows: 

1 101.13 


(qj*  *  • 

(5)  A  nutrient  content  claim  used  on 
food  that  is  served  in  restaurants  or 
other  establishments  in  which  food  is 
served  for  immediate  human 
consumption  or  which  is  sold  for  sale  or 
use  in  such  establishments  shall  comply 
with  the  rsquiraments  of  this  section 
and  the  appropriate  definition  in 
subpart  D  of  this  part,  except  that: 
•        •        •        •        • 

4.  Section  101.14  is  amended  by 
revising  paragraphs  (d)(2)(vii)(B)  and 
(d)(3).  introductory  text,  and  adding 
paragraph  (d)(3)(i)  to  read  as  follows: 

1101.14   HaaMheMMMiganaiM 


(d)*  •  • 

(2)  •  •  • 
(vii)*  *  • 

(B)  Where  the  food  that  bears  the 
claim  is  sold  in  a  restaurant  or  in  other 
establishments  in  which  food  that  is 
ready  for  immediate  human 
consumption  is  sold,  the  food  can  meet 
the  requirements  of  paragraphs  (d)(2)(vi) 
or  (d)(2)(vii)  of  this  section  if  the  firm 
that  sells  the  food  has  a  reasonable  basis 
on  which  to  believe  that  the  food  that 
boars  the  claim  meets  the  requirements 
of  paragraphs  (d)(2)(vi)  or  (d)(2)(vii)  of 
this  section  and  provides  that  basis 
upon  requesL 

(3)  Nutrition  labeling  shall  be 
provided  in  the  label  or  labeling  of  any 
food  for  which  a  health  claim  is  made 
in  accordance  with  S  101.9;  for 
restaurant  foods,  in  accordance  with 

S  101.10;  or  for  dietary  supplements  of 
vitamins  or  minerals,  in  accordance 
with  $  101.36.  The  requirements  of  this 
paragraph  ate  eflsctive  as  of  May  8, 
1993,  except: 

(i)  For  menus,  for  which  the 
requirements  of  paragraph  (d)(3)  of  this 
section  will  be  effective  May  2, 1M7. 
■        •        *        •        « 

Dated:  July  2S.  1996. 
DavidA-KaMlar. 
Commissioner  of  Food  and  Drugs. 
Daoaa  E.  ShaUla, 

Secretory  of  Health  and  Hainan  Services. 
IFK  Doc  96-19645  Filed  7-30-96;  12:21  pml 
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ARMS  CONTIKH.  AND  MBAMMMENT 
AOBICV 

22CFnPwta02 

PfMdom  of  tntonnadon  PoHey  and 
ProcMlurts 

AQCNCr:  Anns  Control  and  Disarmament 

AgBocy. 

action:  Final  rule. 


The  United  States  Anns 

Control  and  Disarmament  Agency 
(ACDA)  is  revising  and  restating  in  their 
entirety  its  rules  that  govern  the 
availability  and  release  of  information. 
Clarifying  these  rules  will  help  the 
public  to  interact  better  with  ACDA  and 
is  part  of  ACDA's  effort  to  update  and 
streamline  its  regulations. 
EFFBCnVE  DATC:  August  2, 1996. 
FOR  FURTHER  mFORMATMN  CONTACT: 
Frederick  Smith.  )r..  United  States  Arms 
Control  and  Disarmament  Agency, 
Room  5635.  320  21st  Street.  N.W.. 
Washington.  DC  20451,  tal^hone  (202) 
647-3596. 

aums»(TAIIT  MFOMMTKM:  On  May 
30. 1906.  ACDA  published  a  notice  of 
proposed  rulemaking  (61  FR  27031- 
27036)  with  a  39-day  comment  period. 
No  comments  were  received  during  the 
comment  period.  Accordingly,  the  rules 
are  adopted  as  proposed. 

List  of  Subjects  in  22  CFK  ^art  602 

Freedom  of  Information  Act 
Chapter  Vt  of  Title  22  of  the  Code  of 
Federal  Regulations  is  amended  by 
revising  part  602  to  read  as  follows: 

PART  a02-FREEOOM  OF 
MFOmUTION  POUCY  AND 
PnOCEOURES 

Aiakariljr:  S  U.S.C  S52: 22  UAC  2561: 
and  31  U.S.Q  9701. 


Sac 

602.1  Scope  of  part 

602.2  Definitioni. 

602.3  General  policy. 

Subpart  B—Preoadura  tor  RsquaaUng 


602.10  Raquasts  far  records. 

602.11  Requests  in  paraoo. 

602.12  Availability  of  records  at  the  ACDA 
OSice  of  Public  Affairs. 

602.13  Copies  of  records. 

602.14  Records  of  other  ogsDdes, 
Sovanuneots  and  intsma»nnal 
oiganiiations. 

602.15  Ovmaeas  requests. 

602.16  Raspoiuet  and  time  limits  oo 
raquetts, 

602. 1 7  Time  extensions. 

602.18  Inability  to  comply  mth  requests. 

602. 19  Predisclosiie  notification  for 
confidential  commercial  informatiao. 
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.602.20    Fees  for  racords  search,  review, 
copjring,  certificatioo,  and  related 


602.21  Waiver  or  reduction  of  foes. 

602.22  tReaervedl 

602.23  CFO  and  free  publicstioos. 

602.24  Method  of  payment 

Subpart  D—Oaniala  of  Rsoorda 

602.30  Denials. 

602.31  Exemptions. 

Subpart  E    flavfon  of  DenWa  of  Hecords 

602.40  Procedure  for  appealing  initial 
detnminationa  to  withhold  records. 

602.41  Deciiion  on  appeal. 

Subpart  F— Annual  Reportfo  the  Congraaa 

602.50    Raquiiements  for  armual  report. 

Aslhaiity:  U.S.a  552:  22  U.S.C  2581:  and 
31  U.S.C  9701. 

Subpart  A— Basic  Policy 

1602.1    Scope  otpart. 

lliis  part  602  establishes  the  policies, 
responsibilities  and  procedures  for 
release  to  members  of  the  public  of 
records  which  are  under  the  jurisdiction 
of  the  U.S.  Arms  Control  and 
Disarmament  Agency. 

(602.2    DaHnWona. 

As  used  throughout  this  part,  the 
following  terms  have  the  meanings  set 
forth  in  this  section: 

(a)  The  term  Agency  and  the  acronym 
ACi7A  stand  for  the  U.S.  Arms  Control 
and  Disarmament  Agency. 

(b)  The  term  records  includes  all 
books,  papers,  maps,  photographs,  or 
other  documentary  materials,  regardless 
of  physical  form  or  characteristics,  made 
or  received  by  the  Agency  in  pursuance 
of  Federal  law  or  in  connection  with  the 
transaction  of  public  business  and 
preserved  or  appropriate  for 
preservation  by  the  Agency  or  its 
legitimate  successor  as  evidence  of  the 
organization,  functions,  policies, 
decisions,  procedures,  operations,  or 
other  activities  of  the  Covemment  or 
because  of  the  informational  value  of 
data  contained  therein.  Library  or 
museum  material  made  or  acquired 
solely  for  reference  or  exhibition 
purposes  is  not  included  within  the 
definition  of  the  term  "records." 

(c)  Deputy  Director  means  the  Deputy 
Director  of  the  Agency. 

(d)  The  acronym  FOIA  stands  for  the 
Freedom  of  Information  Act.  as 
amended  (5  U.S.C.  552). 

I602J   Qanaral policy. 

(a)  In  accordance  with  section  2  of  the 
Arms  Control  aod  Disarmament  Act.  as 
amended  (22  U.S.C.  2551),  it  is  the 
policy  of  ACDA  to  carry  out  as  one  of 
its  ptimaiy  functions  the  dissemination 
ami  coordiiiatian  of  public  infosmation 


concerning  arms  control, 
nonprolifwation,  and  disannament. 
(b)  In  compliance  with  the  FOLA, 
ACDA  will  make  avaiUile  upon  request 
by  members  of  the  public  to  the  fullest 
extent  practicable  all  Agency  records 
tuider  its  jurisdiction,  as  described  in 
the  FOLA,  except  to  the  extent  that  they 
may  be  exempt  from  disclosure  under 
the  FOIA  and  $602.31, 

Subpart  D    Procaduia  tor  naquaaUng 
Racorda 

1602.10    naquasla  tor  reeerJa. 

(a)  A  written  request  for  records 
should  be  addressed  to:  FOIA  Officer, 
U.S.  Arms  Control  and  Disarmament 
Agency,  320  21st  Street,  NW., 
Washington,  DC  20451.  To  facilitate 
processing,  the  letter  of  request  and 
envelope  should  be  conspicuously 
markea  "FOIA  request." 

(b)  The  request  should  identify  the 
desired  record  or  reasonably  describe  it. 
The  identificatioD  should  be  as  specific 
as  possible  so  that  a  record  can  be  found 
readily.  Blanket  requests  or  requests  for 
"the  entire  file  of  or  "all  matters 
relating  to"  a  specified  subject  will  not 
be  accepted.  The  Agency  will  make  any 
reasonable  effort  to  assist  the  requester 
in  sharpening  the  request  to  eliminate 
extraneous  and  unwanted  materials  and 
to  keep  search  and  copying  fees  to  a 
minimum. 

(c)  If  a  fee  is  chargeable  under  subpart 
C  of  this  part  for  search  or  duplication 
costs  incurred  in  coiuiection  with  a 
request  for  an  Agency  record,  the 
request  should  include  the  anticipated 
fee  or  should  ask  for  a  determination  of 
such  fee.  Any  chargeable  fee  must  be 
paid  in  full  prior  to  issuance  of 
requested  materials.  The  method  of 
payment  is  described  in  §  602.24. 


1602.11  Raquaalaln 
A  member  of  the  public  may  request 

an  Agency  record  by  making  an 
appointment  to  apply  in  person  between 
the  hours  of  8:30  a.m.  and  4  p.m.  at  the 
ACDA  Office  of  Public  Affairs,  320  21st 
Street,  NW.,  Washington,  DC  20451. 
Form  ACDA-21,  Public  Information 
Service  Request,  is  available  at  the 
ACDA  Office  of  Public  Affairs  for  the 
convenience  of  members  of  the  public 
in  requesting  Agency  records. 

1602.12  A«allabHltyo«  records  at  tha 
ACDA  Onioa  ol  PubHc  AtMrs. 

(a)  A  current  index  identifying  all 
available  records  is  kept  on  file  at  the 
ACDA  Office  of  Public  Affairs.  Copies  of 
this  index  may  be  obtained  fiee  upon 
request. 

(b)  In  addition,  the  ACDA  Office  of 
Public  Affairs  will  maintain  or  have 
available,  unless  authorized  to  be 
withheld,  certain  types  of  unclassified 


records,  including  but  not  necessarily 
limited  to  the  following: 

(1)  A  copy  of  the  ACSA  Manual  and 
other  Agency  regulations,  including  a 
copy  of  tiUe  22  of  the  Code  of  Federal 
Regulations  (CFR)  and  any  other  titie  of 
the  CFR  in  which  Agency  regulations 
have  been  published; 

(2)  Copies  of  arms  control  and 
disarmament  treaties  or  agreements  in 
force; 

(3)  Research  contracts  between  the 
Agency  and  universities  or  other  non- 
Govenunent  organizations;  and 

(4)  Reimbursable  agreements  wi& 
other  Government  agencies. 

(c)  Copies  of  records  available  to  the 
public  may  be  inspected  by  a  requester 
in  tile  ACDA  Office  of  Public  Affairs 
during  the  business  hours  stated  in 
§602.11.  Copies  of  records  made 
available  for  inspection  may  not  be 
removed  by  any  requester  from  the 
ACDA  Office  of  Public  Affairs. 

1602.13    Coplaa  of  racorda. 

(a)  The  Agency  will  provide  copies  of 
requested  records  of  the  same  type  and 
qualify  that  it  would  provide  to 
personnel  of  another  U.S.  Government 
agency  in  the  course  of  official  business. 
It  will  not  accept  requests  for  special 
types  of  copying  processes  or  for  special 
standards  of  quality  of  reproduction. 

(b)  Copies  of  records  requested  will  be 
reproduced  as  promptly  as  possible  and 
mailed  to  the  requester.  Chargeable  fees 
will  be  determined  according  to  the 
schedule  set  forth  in  subpart  C  of  this 
part.  The  FOIA  Officer  is  authorized  to 
limit  copies  of  each  requested  record  to 
ten  or  fewer  when  there  exists  an 
extraordinary  demand  for  the  number  of 
available  copies  or  when  requirements 
place  excessive  demands  on  the 
Agency's  copying  fadliUes. 

{(02.14    Records  of  other  aganolaa. 


organtaaUona. 

(a)  Requests  for  records  that  were 
originated  by  or  are  primarily  the 
concern  of  another  U.S.  Government 
department  or  agency  shall  be 
forwarded  to  the  particular  department 
or  agency  involved,  and  the  requester 
notified  in  writing. 

(b)  Requests  for  records  that  have 
been  furnished  to  the  Agency  by  fineign 
governments  or  by  international 
organizations  will  not  normally  be 
released  unless  the  otganization  or 
government  concerned  has  indicated 
that  the  particular  information  should  or 
may  be  made  public.  Where 
international  organizations  or  foreign 
governments  concerned  have  not  made 
such  a  determination,  the  requester  will 
be  so  advised,  and  if  possible,  furnished 
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the  address  to  which  the  request  may  be 
sent. 


{802.15 

Purauanl  to  the  general  policy 
outlined  in  $  602.3,  ACDA  has  made 
arrangements  to  provide  the  United 
Slates  Information  Agency  (USIA)  with 
material  for  dissemination  abroad,  such 
as  information  on  official  U.S.  positions 
oo  arms  control  and  disarmament 
policy.  Requests  originating  in  an  area 
served  by  a  USIA  office  which  are 
received  at  Agency  headquarters,  will  be 
rehned  to  USIA  when  appropriate  for 
direct  rsapoiiM  to  the  requester. 

Itas.i« 


(a)  The  FOIA  requires  an  initial 
determination  on  a  request  for  an 
Agency  record  to  be  made  within  tan 
working  days  after  receipt  of  die 
request. 

(b)  If  it  is  determined  that  the 
requested  record  (or  portions  thereof) 
will  be  made  available,  the  requested 
material  will  be  forwarded  promptly 
after  the  initial  determination,  provided 
any  applicable  fiae  has  been  paid  in  fulL 
-    (c)  If^ prior  to  making  an  initial 
determination  it  is  anticipated  thai  the 
coats  chargeable  for  a  request  will 
amotmt  to  mote  than  $25.00  or  mora 
than  the  amount  of  the  payment 
accompanying  the  request,  whichever  is 
larger,  the  requester  shall  be  promptly 
notified  of  the  total  amount  of  the 
anticipated  fee  or  such  portion  thereof 
as  can  readily  be  estimated.  In  these 
instances,  an  advance  deposit  in  the 
estimated  amount  of  the  search,  review, 
and  copying  costs  may  be  required.  The 
request  for  an  advance  deposit  shall 
extend  an  offer  to  the  requester  to 
consult  with  Agency  persooitel  in  order 
to  reformulate  the  request  in  s  manner 
that  will  reduce  the  fee,  yet  still  meet 
the  needs  of  the  requester. 

(d)  In  instances  where  the  Agency  has 
requested  an  advance  deposit,  the  date 
of  receipt  of  the  deposit  will  tie 
considered  as  the  request  date  which 
begins  the  period  of  response  by  the 
Agenn. 

(e)  Receipt  of  a  request  for  Agency 
records  will  be  determined  by  the  time 
and  date  the  request  is  receiTOd. 

(f)  Where  an  obvious  delay  in  receipt 
of  a  request  has  occurred,  such  as  in 
cases  where  the  requester  has  failed  to 
addreaa  the  request  property,  or  where 
a  delay  has  been  caused  in  the  mails, 
the  Agency  will  dispatch  to  the 
requester  an  acknowledgment  of  the 
rsosipt  of  the  request. 

(602.17    Tkmaxtanalona. 

(a)  In  unusual  drcumstances,  the  time 
limit  for  an  initial  or  final  determination 


may  be  extended,  but  not  to  exceed  a 
total  of  ten  working  days  in  the 
aggregate  In  the  prtxxssing  of  any 
specific  request  for  an  Agency  record. 
(bj  "Unusual  circumstances"  means, 
but  only  to  the  extent  raesonably 
necessary  to  the  proper  processir\g  of 
the  particuJar  case:  ^ 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  other 
establishments  that  are  physically 
separate  6t)m  ACDA  headquarters; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request. 

1000.10    mamotytoooniplyaiiniraqusali. 

(a)  When  a  request  cannot  be  fulfilled, 
the  Tequester  will  be  so  informed  with 
reasons;  and  any  fees  returned  after 
deduction  of  applicable  search  costs. 
Such  reeaoos  may  include,  but  are  not 
limited  to  the  following: 

(1)  Insufficient  or  vagus  identifying 
informatiaD  which  makes  identificatiao 
or  location  of  the  record  impossible; 

(2)  No  such  record  in  existence; 

(3)  Record  available  for  purchase  bom 
the  Government  Printing  Office  or 
elsewhere;  or 

(4)  Records  destroyed  pursuant  to  the 
Records  Disposal  Act. 

(b)  Inability  to  comply  with  requests 
shall  be  processed  the  same  as  denials 
of  records,  i.e.,  notification  to  the 
requester  shall  be  in  writing,  shall  set 
forth  the  reasons  therefor,  ^lall  be 
signed  by  the  name  and  title  of  the  FOIA 
Officer,  and  shall  include  an 
explanation  of  the  requester's  right  to 
appeal,  including  the  address  to  which 
an  appeal  may  be  directed. 

<«02.10    PradtoeloaiirenotMeaHanler 
canBdenUal  oomme«clal  ItiloiwBeB 

(a)  When  notification  is  required.  If  a 
request  under  the  FOIA  seeks  a  record 
that  contains  information  submitted  by 
a  person  or  entity  outside  the  Federal 
govenunent  that  arguably  is  exempt 
m>m  disclosure  under  exemption  4  of 
the  POL\  because  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm,  the 
Agency  shall  notify  the  submitter  that 
such  a  request  has  been  made  whenever 

(1)  The  submitter  has  made  a  good 
faith  designation  of  information,  less 
than  ten  yeatv  old,  as  confidential 
conunercial  or  financial  information,  or 

(2)  The  Agency  has  reason  to  believe 
that  disclosure  of  the  information  could 


teasoiubly  be  expected  to  cauae 
substantial  competitive  barm. 

(b)  Notification  to  submitter.  The 
notice  to  the  submitter  shall  either 
describe  the  exact  nature  of  the  business 
information  requested  ot  provide  copies 
of  the  records  or  portions  of  records 
containing  the  information.  The  notice 
shall  afford  the  sulmitter  a  reasonable 
period  of  time,  based  on  the  amount 
and/or  complexity  of  the  information, 
within  which  to  oi^ect  to  disclosure. 

(c)  Objection  by  submitter  Any 
objection  by  a  submitter  to  disclosure 
must  be  made  in  writing  and  sent  to: 
FOIA  Officer,  U.S.  Arms  Control  and 
Disarmament  Agency,  320  21st  Street, 
NW.,  Washington,  DC  20451.  It  should 
identify  the  portion(s)  of  the 
information  to  which  disclosure  is 
objected,  and  should  include  a  detailed 
statement  of  alt  claimed  grounds  for 
withholding  any  of  the  information 
under  the  FOIA  and,  in  the  case  of 
exemption  4,  an  explanation  of  why  the 
information  constitutes  a  trade  secret  or 
commercial  or  financial  information 
that  is  privileged  and  confidential, 
including  a  specification  of  any  claim  of 
competitive  or  othw  business  harm  that 
would  result  from  disclosure. 

(d)  Notification  to  requester.  The 
Agency  shall  notify  the  requester  in 
writing  when  any  notification  to  a 
submitter  is  made  pursuant  to  paragraph 
(a)  of  this  section. 

(e)  HTien  notification  is  not  nquind. 
Notification  to  a  submitter  is  not 
required  if: 

(1)  The  Agency  determines  that  the 
information  requested  should  not  be 
disclosed: 

(2)  Disclosure  is  required  by  statute 
(other  than  FOIA)  or  by  regulation;  or 

(3)  The  information  has  previously 
been  lawfiiUy  published  or  officially 
made  available  to  the  public. 

(f)  Notice  of  intent  to  disclose.  If  the 
Agency  determines  that  despite  the 
objection  of  the  submitter  the  requested 
information  should  be  disclosed,  in    ' 
whole  or  in  part,  it  shall  notify  both  the 
requester  and  the  submitter  of  the 
decision  and  shall  provide  to  the 
submitter  in  writing: 

(1)  A  brief  explanation  of  why  the 
submitter's  objections  were  not 
sustained: 

{2}  A  description  of  the  information  to 
be  disclosed:  and 

(3)  A  spedfied  disclosure  date  that 
provides  a  reasonable  period  of  time 
betwraen  receipt  of  the  notice  and  the 
disclosure  date. 

(g)  Notice  of  lawsuit.  (1)  Whenever  a 
requester  brings  legal  action  to  compel 
diecloeure  of  information  covered  by 
paragraph  (a)  of  this  section,  the  Agency 
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shall  promptly  notify  the  submitter  in 
writing. 

-  (2)  Whenever  a  submitter  brings  legal 
action  to  prevent  disclosure  of 
information  covered  by  paragraph  (a)  of 
this  section,  the  Agency  shall  promptly 
notify  the  requester  in  writing. 


Subpart 

1020.20    Faea  for  rscorM  search,  review, 
copying,  csfWIcation,  and  rsteled  ssrwieaa. 

The  fees  for  search,  review,  and 
copying  services  for  Agency  records 
under  the  FOIA  or  the  Privacy  Act  are 
as  follows: 

(a)  When  documents  are  requested  for 
commercial  use,  requesters  will  be 
assessed  the  full  direct  costs  for 
searching  for,  reviewing  for  release,  and 
copying  the  records  sought.  A 
"conunercial  use"  request  refers  to  a 
request  fivm  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made. 

(b)  Requesters  from  educational  and 
nonconunerdal  scientific  institutions 
will  be  assessed  only  copying  costs. 

(c)  Requesters  who  are  representatives 
of  the  news  media  (persons  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public)  will  be 
assessed  only  copying  costs. 

(d)  All  other  requesters  will  be 
assessed  fees  which  recover  the  full  and 
reasonable  direct  cost  of  searching  for, 
reviewing  for  release,  and  copying 
records  that  are  responsive  to  the 
request. 

(e)  Requesters  from  educational  and 
noncommercial  scientific  institutions, 
representatives  of  the  news  media,  and 
all  other  noncommercial  users,  will  not 
be  assessed  for  the  first  100  pages  of 
copying  or  the  first  two  hours  of  search 
time.  Commercial  use  requesters  wilt 
not  be  entitled  to  these  free  services. 

(f)  The  seartih  and  review  hourly  fees 
will  be  based  upon  employee  grade 
levels  in  order  to  recoup  the  full, 
allowable  direct  costs  attributable  to 
their  performance  of  these  functions. 

(g)  The  fee  for  paper  copy 
reproduction  will  be  S.20  per  page. 

(h)  The  fee  for  duplication  of 
computer  tape  or  printout  reproduction 
or  other  reprt>duction  (e.g.,  microfiche) 
will  be  the  actual,  cost,  including 
operator  time. 

(i)  If  the  cost  of  collecting  any  fee 
would  be  equal  to  or  greater  than  the  fee 
itself,  it  will  not  be  assessed. 

(j)  A  fee  may  be  charged  for  searches 
that  are  not  productive  and  for  searches 
for  records  or  parts  of  records  that 


subsequently  are  datannined  to  be 
exempt  from  disclosure. 

(k)  interest  charges  may  be  assessed 
on  any  unpaid  bill  starting  on  the  31st 
day  following  the  day  on  which  the 
billing  was  sent,  at  the  rate  prescribed 
in  31  U.S.C.  3717  and  will  accrue  from 
the  date  of  billing.  The  Debt  Collection 
Act,  including  disclosure  to  consumer 
reporting  agencies  and  the  use  of 
collection  agencies,  will  be  utilized  to 
encourage  payment  where  appropriate. 

(1)  If  search  charges  are  likely  to 
exceed  S25.00,  the  requester  will  be 
notified  of  the  estimated  fees  unless  the 
requester's  willingness  to  pay  whatever 
fee  is  assessed  has  been  provided  in 
advance. 

(m)  An  advance  payment  (before  work 
is  commenced  or  continued  on  a 
request]  may  be  required  if  the  charges 
are  likely  to  exceed  S250.00.  Requesters 
who  have  previously  failed  to  pay  a  fee 
in  a  timely  fashion  (i.e.,  within  30  days 
of  the  date  of  billing)  may  be  required 
to  pay  this  amount  plus  any  applicable 
interest  (or  demonstrate  that  the  fiae  has 
been  paid)  and  fhem  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  new  or  pending 
request  is  processed. 

(002.21    WalvsrerradueUonoflsaa. 

Documents  shall  be  furnished  without 
any  charge  or  at  a  charge  reduced  below 
the  fees  set  forth  in  §  602.20  if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  conunercial  interest  of 
the  requester.  The  following  six  fectore 
vrill  be  employed  in  determining  when 
such  fees  shall  be  waived  or  reduced: 

(a)  The  subject  of  the  request: 
Whether  the  subject  of  the  requested 
records  concerns  "the  operations  or 
activities  of  the  government;" 

(b)  The  informative  value  of  the 
information- to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute" 
to  an  understanding  of  government 
operations  or  activities: 

(c)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
information  will  contribute  to  the 
"public  understanding:" 

(d)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  government  operations 
or  activities; 

(e)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  conunercial  interest  that 


would  be  furthered  by  the  requested 
disclosure;  and,  if  so 

(f)  The  primary  interest  in  disckisure: 
Whether  me  magiutude  of  the  identified 
commercial  interest  of  the  requester  is 
suEBcientiy  large,  in  comparison  with 
the  pubUc  interest  in  diaclostue,  that 
disclosure  is  "primarily  in  the 
conunercial  interest  of  the  requester." 

1002.22  [Naasnecq 

1002.23  OPOandtraspuMMHono. 

(a)  The  index  of  records  available  in 
the  Agency's  Office  of  Public  Afbirs 
will  list  the  sales  offices  of  recorris 
published  by  the  Govenunent  Printing 
Office  (GPO).  The  Agency  will  refer 
eech  requester  to  the  appropriate  sales 
office  and  refund  any  fee  payments 
accompanying  the  request.  Published 
records  out  of  print  at  the  GPO  may  be 
copied  by  the  Agency  for  the  requester 
at  the  requester's  expense  in  accordance 
with  the  fee  schedule  established  for 
copying  service.  In  some  instances  the 
Agency  may  have  extra  copies  of  out  of 
print  GF<]  records.  These  extra  copies 
will  be  provided  to  requesters  at  tfie 
printed  GPO  price. 

(b)  The  Agency  makes  some 
publications  or  records  available  to  the 
public  without  charge.  These 
regulations  neither  change  that  practice 
nor  require  payment  of  a  fee  by  a 
requester  unless  the  original  stock  has 
been  exhausted  any  copying  services  are 
necessary  to  satisfy  a  request. 

1002.24  MaOwd  o«  payment 

(a)  Payment  may  be  in  the  form  of 
cash,  a  personal  check  or  bank  draft 
drawn  on  a  bank  in  the  United  States, 
or  a  postal  money  order.  Remittances 
shall  be  made  payable  to  the  Treasury 
of  the  United  States  and  mailed  or 
delivered  to  the  FOIA  Officer.  U.S. 
Arms  Control  and  Disarmament  Agency, 
320  21st  Street.  NW.,  Washington,  DC 
20451.  Cash  should  not  be  sent  by  mail. 

(b)  A  receipt  for  fees  paid  will  be 
given  upon  request. 

Subpart  D—Oaniala  of  Racoftio 
(002.30    OanMs. 

(a)  Requests  for  inspection  or  copies 
of  records  may  be  denied  where  the 
information  or  record  is  exempt  bom 
disclosure  for  reasons  stated  in  $602.31. 

(b)  Denials  shall  be  in  writing,  shall 
set  forth  the  reasons  therefor,  shall  be 
signed  by  the  FOIA  Officer  and  shall 
include  an  explanation  of  the 
requester's  right  to  appeal,  including  the 
address  to  which  an  appeal  may  be 
directed. 
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The  requirements  of  tliii  put  to  make 
Agency  records  available  do  not  apply 
to  matters  that  are: 

(a)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  liept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 
are  in  fact  properly  classified  pursuant 
to  such  Executive  Order 

(b)  Related  solely  to  the  intamal 
penonnel  rules  and  practices  of  the 
Agency: 

(c)  Specifically  exempted  from 
disclosure  by  statute: 

(d)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(e)  Inter-agency  or  intra-agency 
memoranda  or  letters  that  would  not  be 
available  by  law  to  a  private  party  in 
litigation  with  the  Agency; 

(i]  Personnel  and  nsedical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy: 

(g)  Recoros  or  information  compiled 
for  law  enforcement  purposes,  but  only 
4o  the  extent  that  the  production  of  such 
law  enforcement  records  or  information. 

(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(2)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  impartial  adjudication; 

(3)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(4)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  Stale,  local  or 
foreign  agency  or  authority  or  any 
private  institution  that  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(SI  Would  disclose  techniques  and 
,  procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
discloeure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(6)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(b)  Contained  in  or  related  to 
examination,  operating  or  condition 
reports  prepared  by.  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
insUtutioos:  or 

(i)  Geological  and  geophysical 
inJcamation  and  data,  including  maps, 
concerning  wells. 


1802^    Proewkmlor 
iMPMmnamfis  ao  ■iuhhwi  raooras. 

(a)  A  member  of  the  public  who  has 
requested  an  Agency  record  in 
accordance  wi&  subpart  B  of  this  part 
and  who  has  received  an  initial 
determiiution  that  does  comply  fiilly 
with  the  request,  may  appeal  such  a 
determination. 

(b)  The  appeal  shall: 
[1]  Be  in  writing: 

(Z)  Be  initiated  within  30  working 
days  of  the  initial  determination 
denying  the  request: 

(3)  Include  a  copy  of  the  initial 
written  request,  a  copy  of  the  letter  of 
denial,  and  the  requester's  reasons  for 
appealing  the  denial;  and 

(4|  Be  addressed  to  the  Deputy 
Director,  U.S.  Arms  Control  and 
Disarmament  Agency,  320  21st  Street, 
NW.,  Washington,  DC  20451. 

(c)  The  30-day  period  for  appealing  a 
denial  begins  on  he  date  of  the  denial 
letter.  The  30-day  limitation  may  be 
waived  by  the  Agency  for  good  cause 
shown.  The  Agency  will  consider  any 
request  closed  if,  within  30  working 
days  after  a  complete  or  partial  denial, 
the  requester  fails  to  appealthe  denial. 

fM2.4l    Dactalon  on  appaal. 

(a)  Review  and  final  determination  on 
an  appeal  shall  be  made  by  the  Deputy 
Director. 

(b)  IReaervedj 

(c)  Review  of  an  appeal  shall  be  made 
on  the  submitted  record.  No  personal 
appearance,  oral  argument,  or  bearing 
shall  be  permitted. 

(d)  The  final  determination  on  an 
appeal  from  a  denial  shall  be  made  by 
the  Deputy  Director  within  20  working 
days  of  receipt  of  the  appeal  by  the 
Agency. 

(e)  If  the  final  determination  is  to 
release  the  withheld  material,  the 
requester  will  be  notified  immediately 
and  the  material  will  be  forwarded 
promptly  in  accordance  with  the 
procedure  described  in  $  602.16  for 
notifications  of  initial  determinations. 

(0  If  the  final  determination  is  to 
continue  to  withhold  material  in  whole 
or  in  part,  the  requester  will  be  notified 
immediately  of  the  determination,  the 
reasons  therefore,  and  the  right  to 
judicial  review. 

(g)  All  decisions  will  be  indexed  and 
available  for  inspection  and  copying  in 
the  same  maimer  as  other  Agency  firul 
orders  and  opinions,  if  any,  under  S 
U.S.C  S52(a)(2). 


Siibpat  F—AmmM  report  to  Km 
CongreM 

(602.00    RaqulranNnti  tor  annual  rapeit 

(a)  On  or  before  March  1  of  each 
calendar  year,  ACDA  shall  submit  a 
report  covering  the  preceding  calendar 
year  to  the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the 
Seriate  for  referral  to  the  appropriate 
comniittees  of  the  Congress.  The  report 
shall  include  the  following  information: 

(1)  The  number  of  determinations 
made  by  ACDA  not  to  comply  with 
requests  for  records  made  to  the  Agency 
imder  this  part  and  the  reasons  for  each 
such  determination; 

(2)  The  number  of  appeals  made  by 
persons  under  subpart  E  of  this  part,  the 
result  of  such  appeals,  and  the  reason 
for  the  action  upon  each  appeal  that 
results  in  a  denial  of  information; 

(3)  The  names  and  titles  or  positions 
of  each  person  responsible  for  the  denial 
of  records  requested  under  this  part,  and 
the  number  of  instances  of  paitidpaUon 
for  each; 

(4)  The  results  of  each  proceeding 
conducted  pursuant  to  5  U.S.C 
552(aH4)(F),  including  a  report  of  the 
disciplinary  action  taken  against  the 
officer  or  employee  who  was  primarily 
responsible  for  improperly  withholding 
records  or  an  explanation  of  why 
discipUiuiry  action  was  not  taken; 

(5)  A  copy  of  this  part  602  and  any 
other  rule  or  regulation  made  by  ACDA 
regarding  5  U.S.C.  552; 

(6)  A  copy  of  the  fee  schedule  and  the 
total  amount  of  fees  collected  by  ACDA 
for  making  records  available  under  this 
part:  and 

(7)  such  other  information  as 
indicates  efforts  to  administer  fully  this 
part. 

(b)  The  FOIA  Officer  wiU  be 
responsible  for  preparing  the  report  for 
review  and  submission  to  the  Congress. 

Dated:  July  15, 1996. 
Mary  EUubadi  HoialcM, 
Genewl  Counsel. 

IFR  Doc.  96-18884  Filed  8-1-M;  8:45  ami 
■aiaiQ  code  fitf  n  n 


Federal  Regitter  /  Vol.  61,  No.  150  /  Friday,  August  2,  1996  /  RtJes  and  Raguktjons        40337 


BIVmONMENTAL  PROTECTION 
AOENCV 

40CFRPart180 
IPPSE4817m2270;  FRL-SMI-q 
RM207O-AB7S 

PlMMphlnothrloln  Actyllian«t>ra«» 
(PAT)  and  ItM  OmmUc  KMmW 
Naotiaiy  for  Ita  Preduetton  (PlMmid 
Vactor  pZ01502)  In  Com;  Exemption 
from  Raqiilramant  of  a  Tolaranc* 

ASBKV:  Enviroiunental  Protection 
Agency  (EPA). 
ACTK3N:  Final  rule. 

SUIMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  plant 
pesticide  inert  ingrflient 
phoephinothricin  acetyltransferase  and 
the  genetic  material  necessary  for  its 
production  (plasmid  vector  pZ01502)  in 
com.  A  request  for  an  exemption  from 
the  requirement  of  a  tolerance  was 
submitted  by  Northnip  King  Company 
(NIC).  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of  this 
plant  pesticide  inert  ingredient  in  all 
raw  agricultural  commodities  of  Geld 
com,  sweet  com,  and  popcorn. 
EFFECTIVE  DATE:  Effective  on  August  2, 
1996. 

AOOflESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  number  |PP  5E4517/R22701  may 
be  submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708, 401  M  St.,  SW.,  Washington, 
DC  20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the  docket 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  Dc  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  «2, 
1921  Jefferson  Davis  Highway, 
Arlington,  Va.  22202.  Fees 
accompanying  objections  shall  be 
labeled  "tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(tolerance  Fees)  P.O.  Box  360277M, 
PitUburgh,  PA  15251. 

An  electronic  copy  of  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  may  be  submiited  to  OPP  by 
sending  electronic  mail  to:  opp- 
docket@epamail.epa.gov. 

Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCn  file  avoiding  the  use  of  special 


characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format  All  copies  of  electronic 
objections  and  hearing  requests  must  be 
identified  by  the  docket  number  |PP 
5E4517/R2270I.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Copies 
electronic  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  numy  Federal  Depository  Libraries. 
Additional  information  onalectronic 
submissions  can  be  found  below  in  this 
document 

FOR  FURTHER  MFORHATIOH  CONTACT:  By 

mail:  Michael  L.  Mendelsohn, 
Biopesticides  and  Pollution  Prevention 
Division  (7501 W),  Office  of  Pesticide 
Programs,  U.  S.  Enviroiunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  5th  Floor  C^, 
2800  Crystal  Drive,  Arlington,  VA 
22202,  (Telephone  No.  703-308-8715); 
e-mail: 
mendel8ohn.michael@ep8mail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  October  25, 1995  (60 
FR  54689)(FRI^^982-4).  which 
aiuiounced  that  Northrup  King 
Company,  7500  Olson  Memorial  Hwy., 
Golden  valley,  MN  55427,  had 
submitted  a  pesticide  petition  (PP) 
5E4517  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d],  establish  an  exemption  bom 
the  requirement  of  a  tolerance  for  the 
plant  pesticide  inert  ingredient 
phospbinothricin  acetyltransferase 
(PAT)  as  produced  in  com  by  the  PAT 
gene  and  its  controlling  sequences  as 
found  on  plasmid  vector  pZ0150Z.  EPA 
has  assigned  the  inert  ingredient  of  this 
product  the  name  phosphinothridn 
acetyltransferase  and  the  genetic 
material  necessary  for  its  production 
(plasmid  vector  pZOlSOZ)  in  com. 
"Genetic  material  necessary  for  its 
production"  means  the  genetic  material 
which  comprise  (1)  genetic  material 
encoding  the  phosphinothridn 
acetyltransferase  and  (2)  its  regulatory 
regions.  "Regulatory  regions"  are  the 
genetic  material  that  control  the 
expression  of  the  genetic  material 
encoding  the  phospbinothricin 
acetyltransferase.  such  as  promoters, 
terminators,  and  enhancers.  There  were 
no  adverse  comments,  or  requests  for 
referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing  of  the  pesticide  petition  SE4S17. 


Toxicology  Ascesonant 

Data  regarding  the  in  vHro 
digestibility  of  PAT  as  well  as 
information  on  the  similarity  of  the  PAT 
enzyme  to  other  proteins  were  died  and 
submitted.  These  data  support  the 
prediction  that  the  PAT  protein  would 
tw  non-toxic  to  humans  and  have  a 
minimal  potential  for  allergenidty. 
Residue  chemistry  data  were  therefore 
not  required. 

The  Agency  expects  that  proteins 
with  no  significant  amino  add 
homology  to  known  mammalian  protein 
toxiiu  and  which  are  readily  inactivated 
by  heat  or  mild  addic  conditions  and 
readily  degraded  in  an  in  vitro 
digesUbiUty  assay  have  littie  likelihood 
for  displaying  oral  toxidty.  The  in  vitro 
digestibility  studies  indicate  that  the 
PAT  enzyme  would  be  rapidly  degraded 
following  ingestion.  Further,  the  PAT 
enzyme  was  shown  to  have  no 
significant  amino  add  homology  to 
known  mammalian  protein  toxins. 

Current  scientific  knowledge  suggests 
that  common  food  allergens  tend  to  be 
resistant  to  degradation  by  heat,  add, 
and  proteases,  are  glycosylated  and  are 
present  at  high  concentrations  in  the 
food.  The  in  vitro  digestibiUty  studies 
indicate  the  PAT  protein  is  rapidly 
degraded  in  the  gastric  enviroiunent  and 
is  also  readily  denatured  by  beat  or  low 
pH.  Thus,  the  potential  for  PAT  to  be  a 
food  allergen  is  minimal 

The  genetic  material  necessary  for  the 
production  of  PAT  are  the  nucleic  adds 
(DNA)  which  comprise  (1)  genetic 
material  encoding  the  PAT  and  (2)  its 
regulatory  regions.  "Regulatory  regions" 
are  the  genetic  material  that  control  the 
expression  of  the  genetic  material 
encoding  PAT,  such  as  promoters, 
terminators,  and  enhancers.  DNA  is 
common  to  all  forms  of  plant  and 
aiumal  life  and  the  Agency  knows  of  no 
instance  where  these  nucleic  adds  have 
been  associated  with  toxic  effacts 
related  to  their  consumption.  These 
ubiquitous  nucleic  acids  as  they  appear 
in  the  subject  active  ingredient  have 
been  adequately  characterized. 
Therefore,  no  mammalian  toxidty  is 
anticipated  &om  dietary  exposure  to  the 
genetic  material  necessary  for  the 
production  of  PAT  in  com. 

Conclnsiaas 

Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  pubUc  health. 
Therefore,  the  exemption  from  tolerance 
is  estabUshed  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 


40338 


Ftdml 


/  Vol.  61,  No.  150  /  Friday,  August  2,  1996  /  Rules  and  Rsgolatioiu 


Fadsnl  KagWv.  file  written  ofatectiaDs 
to  the  regulalion  and  nuy  alio  lequast  - 
■  hearing  on  thoae  ob)ectioos. 
Objectioiu  and  hearing  leiiueds  must  be 
filed  with  the  Heering  Cleric  at  the 
addiaea  givni  above  (40  C311 178.20).  A 
copy  of  ue  objections  and/or  hearing 
nquests  filed  with  the  Hearing  Cleric 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  ob^'ctio'ol'l' 
and  the  grounds  for  th^  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  rae  prescribed  by 
40  CFR  180.33(i).  If  a  heering  is 
mquested,  the  objections  must  include  a 
statement  of  the  factual  lssue(s)  on 
vriiich  a  hearing  is  requested,  tlie 
requestor's  contentions  on  such  issues, 
a  summary  of  any  evidence  relied  upon 
by  the  objector  as  well  as  the  other 
materials  required  by  40  CFR  178.27.  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  deteraunes  that  the 
material  submitted  shows  the  following: 
There  is  gonuine  and  substantial  issue 
of  fact;  there  is  teesonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
ooe  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facta  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  [PP 
SE4S17/R2271]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  aa  CBI,  is  available  fcr 
inspection  from  8  ajn.  to  4:30  pm., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  ofthePubhcResponse  and 
Program  Resources  Branch,  Field 
Opwations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  leflsnon  Davis  Hi^way. 
Arlingtodfi.  VA. 

ElectTonic  comments  may  be  sent 
directly  to  EPA  st: 


irecUy  to  EFA  st: 
opp-aocketABpomaiLi 


epa.gw. 

Electronic  comments  must  be 
submitted  as  an  ASCn  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omdal  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  fonn.  Aocordingfy,  EPA  will 
transnr  any  copies  of  objections  and 


hearing  requests  receivad'electronicaUy 
into  printed,  paper  fonn  as  they  are 
received  and  wUl  place  the  paper  copies 
in  the  official  rulemaking  raciKd  which 
will  also  include  all  oonunanta 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impoee 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act.  44  U.S.C  3501  et  aeq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  Impose  any 
eofbrcaable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  U  104—4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612),  the  Administrator  has 
determined  that  regulations  establishing 
new  tolerances  or  nising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
statement  containing  the  factual  basis 
for  this  certification  was  published  in 
the  Federal  Register  of  May  4, 1981  (^ 
FR  24950). 

Under  5  U.S.C  801(aHl)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  rntie  n  of  Pub.  L.  104-121. 110 
SUL  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accoimting  Office  prior  to  publication 
of  the  rale  in  today's  Federal  Kegialer. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 

List  of  Sobjeds  in  40  CFR  Part  IM 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


tUB±  )iii  J  30,  lao*. 


Dtnctor,  OfJIct  ofPtUcida  Aqgnmu. 

Therefbre,  40  CFR  part  180  is 
ammided  as  follows: 

PART  18fr-{AMENDED| 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

r-  n  V&C  340*  and  371. 


2.  In  subpart  D,  by  adding  $  180.1175, 
to  read  as 


|1«e.l17g 
■MtyNrarafsraM  (PAT) 

tpiMMMMCMrpIBtaOQkiMni; 
annplioii  traM  Ina  la^uwaMSfrt  oia 


Phosphinothridn  aoetyltransferaae 
(PAT)  and  the  genetic  material 
necessary  for  its  production  (plasmid 
vector  pZ01502)  in  com  is  exempt  from 
the  requirement  of  a  tolerance  when 
used  as  a  plant  pesticide  inert 
ingredient  in  all  raw  agricultural 
commodities  of  field  com,  sweet  com, 
and  popcorn.  "Genetic  material 
necessary  for  its  production"  means  the 
genetic  material  which  comprise  genetic 
material  encoding  the  phosphi&othricin 
acetyltransferase  and  its  regulatory 
regions.  "Regulatory  regions"  are  the 
genetic  material  that  control  the 
expression  of  the  genetic  material 
encoding  the  phosphinothricin 
acetyhransfarase,  such  as  promoters, 
terminatora,  and  enhanceis. 

jFR  Doc  98-19812  Filed  8-01-96:  8:45  ami 


MCFnPwtlM 

[PP  SE4S1WII22a»;  Fm,-S3»1-q 

RIN207D^*B7B 

Ptafit  PMttcMa  bMrt  bi^radtant  CP4 
Enolpyni«yWilkinial»4-0  and  tha 
uWMiic  PMranM  PMOMBBry  vDrni 
ProductiGii  In  AH  Ptanta 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
ACnOH:  Final  rule. 

StMMARY:  This  rule  estabUshes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  plant 
pesticide  inert  ingredient  CP4 
Enolpyruvylshikimate-3-D  (CP4  EPSPS) 
and  tibe  genetic  material  necessary  for 
its  production  in  all  plants.  A  request 
for  an  exemption  from  the  requirement 
of  a  tolerance  was  submitted  by 
Monsanto  Company  (Monsanto).  This 
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regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  tiiese  plant  pesticide 
inert  ingredients  in  all  plants. 

EfFfcCllVE  DATE:  Efiective  on  August  2, 
1996. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  |PP  5E4S16/ 
R2269J,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7S06C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
heering  requests  to  Rm.  1132,  CM  «2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

An  electronic  copy  of  objections  and 
hearing  requests  filed  vdth  the  Hearing 
Clerk  may  be  submitted  to  OPP  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketSepamail.epa.gov 

Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  S.l  file  fonnat 
or  ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  |PP  5E4516/R226gl .  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  onUne  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  doctunent 
FOR  FUflTHER  MTOIMATION  CONTACT:  By 
mail:  Michael  L.  Mendelsohn, 
Biopesticides  and  Pollution  Prevention 
Division  (7501 W),  Office  of  Pesticide 
Programs,  U.  S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Sth  Floor  CS, 
2800  Crystal  Drive,  Arlington.  VA 
22202,  Telephone  No.  703-308-8715;  e- 
mail: 
mendelsohnjnichaelOBpamail.epa.gov. 


SUPPLEMENTARY  INFORMATIOM:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  October  25, 1995  (60 
FR  54689)(FRL-4984-4).  which 
announced  that  Monsanto  Company, 
700  Chesterfield  Parkway  North,  St. 
Louis,  MO  63198,  had  submitted  a 
pesticide  petition  (PP)  5E4516  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  plant  pesticide  inert 
ingredient  CP4  EPSPS  and  the  genetic 
material  necessary  for  the  production  of 
this  protein  in  or  on  all  raw  agricultural 
commodities  when  used  as  a  plant 
pesticide  inert  ingredient.  EPA  has 
assigned  these  inert  ingredients  the 
name  CP4  EPSPS  and  tiie  genetic 
material  necessary  for  its  production  in 
plants.  "Genetic  material  necessary  for 
its  production"  means  the  genetic 
material  which  comprise  (1)  genetic 
material  encoding  the  CP4  EPSPS  and 
(2)  its  tegufatory  regions.  "Regulatory 
regions"  are  the  genetic  material  that 
control  the  expression  of  the  genetic 
material  encoding  the  CP4  EPSPS,  such 
as  promoters,  terminators,  and 
enhancera. 

There  were  no  adverse  comments,  or 
requests  for  referral  to  an  advisory 
committee  received  in  response  to  the 
notice  of  filing  of  the  pesticide  petition 
5E4516. 


Toxicology  AssessBMnl 

Product  Characterization 

CP4  EPSPS  protein  produced  in  E. 
coli  gave  SDS-PAGE.  western  blot,  N- 
terminal  amino  acid  sequence  and 
enzyme  activity  sittular  to  the  reference 
standard.  The  E.  coli  preparation  lacked 
detectable  glycosylstion  based  on  the 
staining  reaction  compared  to 
transferritin  and  horseradish  peroxidase 
positive  controls. 

CP4  EPSPS  protein  as  expressed  in 
either  E.  coli  or  com  line  523-06-1  were 
compared  by  SDS-PACE,  western  blot. 
N-terminal  amino  acid  sequence  and 
specific  enzyme  activity  against 
snikimate-S-phosphate  and  shown  to 
have  essentially  equivalent 
characteristics  save  the  specific  activity 
which  was  lower  in  the  plant 
preparation.  The  similarity  of  the  CP4 
EPSPS  expressed  in  com  line  523-06- 
1  and  MONBOIOO  were  shown  to  yield 
identical  banding  patterns  indicating 
similar  molecular  weight  and 
immunoreactivity . 

Western  blot  and  enzymatic  activity 
assays  indicate  that  CP4  EPSPS  is 
readily  degraded  in  less  than  2  minutes 
by  incubation  in  simulated  gastric  fluid. 


In  simulated  intestinal  fluid  the  enzyme 
activity  and  immunoreactivity  lasts 
longer  being  still  detectable  at  10 
minutes  and  undetectable  by  270 
minutes. 

CP4  EPSPS  is  an  enzyme  invol%^ed  in 
aromatic  amino  acid  synthesis.  CP4 
EPSPS  is  not  closely  related  in  amino 
add  homology  to  other  described  EPSPS 
enzymes.  CP4  EPSPS  is  no  more  than 
51.1%  similar  and  26.0%  identical  to 
EPSPS  in  plants  and  59. 3%  similar  and 
41.1%  identical  to  EPSPS  in  other 
bacteria.  The  unique  character  of  CP4 
EPSPS  is  ite  ability  to  fiinction  in  die 
presence  of  glyphosate  which  is  a 
competitive  inhibitor  with  PEP  for  the 
active  site  of  other  EPSPS  enzymes. 

Toxicology 

In  an  acute  oral  toxicity  test  of 
bacterially-derived  CP4  EPSPS  protein, 
no  test  substance  related  deaths 
occurred  at  a  dose  of  572  mg/kg. 

The  Agency  expects  that  proteins 
with  no  significant  amino  acid 
homology  to  known  mammalian  protein 
toxins  and  which  are  readily  iiuctivated 
by  heat  or  mild  acidic  conditions  and 
are  reedily  degraded  in  an  in  vitro 
digestibility  assay  would  have  little 
likelihood  for  displaying  oral  toxicity. 

The  data  submitted  and  cited  by 
Monsanto  support  the  prediction  that 
tiie  CP4  EPSPS  protein  would  be  non- 
toxic to  humans.  When  proteins  are 
toxic,  they  are  known  to  act  via  acute 
mechanisms  and  at  very  low  dose  levels 
ISjobald,  Roy  D.,  et  al.  "Toxicological 
Considerations  for  Protein  Components 
of  Biological  Pesticide  Products," 
Regulatory  Toxicology  and 
Pharmacology  15.  3-9  (1992)1. 
Therefore,  since  no  significant  acute 
effects  were  observed,  even  at  relatively 
high  dose  levels,  the  CP4  EPSPS  is  not 
considered  acutely  or  chronically  toxic. 
Adequate  information  was  submitted  to 
show  that  the  test  material  derived  hom 
microbial  cultures  was  biochemically 
similar  to  the  CP4  EPSPS  as  produced 
by  the  plant-pesticide  in  com. 
Production  of  microbially  produced 
protein  was  chosen  in  order  to  obtain 
sufficient  material  for  testing. 

The  genetic  material  necessary  (or  (be 
production  of  the  CP4  EPSPS  are  the 
nucleic  acids  (DNA)  which  comprise  (1) 
genetic  material  encoding  the  CP4 
EPSPS  and  (2)  its  regulatory  regions. 
"Regulatory  regions"  are  the  genetic 
material  that  control  the  expression  of 
the  genetic  material  encoding  CP4 
Q'SPS,  such  as  promoters,  terminators, 
and  enhancers.  DNA  is  common  to  all 
forms  of  plant  and  animal  life  and  the 
Agency  knows  of  no  instance  jwhere 
these  nucleic  acids  have  been  associated 
with  toxic  effects  related  to  their 
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oooaumptiaii.  Thaaa  utaquitous  nucleic 
adds  ss  they  appeei'  in  the  subject 
active  ingredient  have  been  adequately 
diaiacteriBBd  by  tba  appUcant 
Therefore,  no  mammalian  toxicity  is 
■Dtidpatad  from  diataiy  axposura  to  the 
genetic  material  necessary  for  the 
ptoductian  of  the  C3>4  EPSPS  in  any 
planL 


Room  1132  of  the  PuhUc  Rasponae  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Pragnms,  Environmental 
Protecdan  Agency,  Crystal  Mall  •2, 
1921  Jeflsnon  Davis  Highway, 
Arlington,  VA  22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 


Baaed  on  the  information  considered, 
the  Agency  concludes  that 
estahllshmeni  of  a  toiaianca  is  not 
necessary  to  protect  tba  public  health. 
Thenfore,  the  examptian  from  tolennce 
is  established  as  set  ibtth  below. 

Any  person  adversely  afieiled  by  this 

don  msy,  within  30  days  sfter 
blication  of  this  document  in  the 

igiBlar,  file  written  objections 
to  the  ragulatlaa  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  haarinc  requests  must  be 
filed  with  the  Hearing  Oeri:.  at  the 
address  givsn  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  GPP  docket 
{iv  this  rulemaking.  The  objections 
sutnnitted  must  specify  the  provisions 
of  the  regulatioa  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objecdcm  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objectiooa  must  include  a 
statement  of  the  bctual  issus(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentians  on  such  issues, 
a  sununary  of  any  evidence  relied  upon 
by  the  objector  as  well  as  the  other 
materials  required  by  40  CFR  178.27.  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  tliat  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  iasue 
of  bet;  there  is  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  lavor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
i8sue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  niunber 
[PP  5E4S16/R22e9l  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electroiuc  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  am.  to  4:30  pjn., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 


Electronic  comments  must  be 
submitted  as  sn  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
veision,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  trill 
tiansnr  any  copies  of  objections  and 
heating  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copiea 
in  the  official  rule-making  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  ■"«'"*»<"«^  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
documenL 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C  .  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  a^on  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Refoim  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultatian  ¥dth  State  officials  as 
specified  by  Executive  Order  1287S  (58 
FR  58093,  October  28, 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  PR  7629,  February  16, 
1994). 

Ptusuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  statement 
contianing  the  bctual  basis  for  this 
cartiScation  was  published  in  the 
Federal  Kagialar  of  May  4, 1981  (46  FR 
24950). 

Under  5  U.S.C  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  A  of  Pub.  L  104-121, 110 


StaL  847),  EPA  aubmittad  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Rspreaentatives  and  the 
Comptroller  General  of  the  General 
Aocountiiig  Office  prior  to  publication 
of  the  rule  in  today's  Federal  KagWar. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 

Ual  of  Subjects  in  40  era  Part  IM 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Datsd'  July  30, 1«9S. 
M. 


Dirwctor,  Office  ofPettidde  Pngtams. 
PART  180— {AMENOEDl 

Thanfon,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  dtadon  for  part  180 
continues  to  read  as  follows: 

Aoikarily:  21  U.S.C  34aa  and  371. 

2.  In  subpart  D,  by  adding  new 
S  180.1174,  to  read  as  follows: 

f  1801174  CIHErwjjywytaMdmta-3- 
p^oa^Hli  (CP4  EP9P8)and  thaBanatto 
nwlMlal  fieoaaaaiy  tof  tta  producllon  In  a8 


CP4  Enolpyruvylshikimate-3- 
phosphats  (CP4  EPSPS)  and  the  genetic 
material  necessary  for  its  production  in 
all  plants  are  exempt  from  the 
requirement  of  a  tolerance  when  used  as 
plant  pesticide  inert  ingredients  in  all 
raw  agricultural  commodities.  "Genetic 
material  necessary  for  its  production" 
means  the  genetic  materiid  which 
comprise  genetic  material  encoding  the 
CP4  EPSPS  and  its  regulatory  regions. 
"Regulatory  regions"  are  the  genetic 
material  that  control  the  expression  of 
the  genetic  material  encoding  the  CP4 
EPSPS,  such  as  promoters,  termiiutore, 
andenhancare. 

(FR  Doc  96-19S13  PUsd  ft-l-fle:  8:45  am) 


40  CFR  Part  180 

[PP  SF447affB270;  FRL-63S1-q 

nM2070-AB78 

BwNlim  Thurlngiwwis  CrylA(b)  IMto- 
Endotoxin  and  «w  OmmOc  Malwlai 
Nacaaaary  for  Ni  Production  toi  AH 
Plantar  Exanptfon  front  RaQuiiamant 
of  alolaranoa 

AOENCY:  Enviroiunental  Protection 
Agency  (EPA). 
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action:  Final  rule. 


:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  plant 
pesticide  active  ingredients  Bacillus 
thuringiensis  CryIA(b)  detta-endoloxin 
and  the  genetic  material  necessary  for 
its  production  in  all  plants.  A  request 
for  an  exemption  bom  the  requirement 
of  a  tolerance  was  submitted  by 
Monsanto  Company.  This  regulation 
eliminates  the  need  to  establish  a 
maximum  permissible  level  for  residues 
of  these  plant  pesticides  in  all  plant  raw 
agricultural  commodities. 
EFFECTIVE  DATE:  EQective  on  August  2, 
1996. 

ADORESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  number  |PP  5F4473/R22701  may 
be  submitted  to:  Hearing  Qerk  (1900), 
Enviroimiental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington, 
DC.  20460.  A  copy  of  any  objections  and 
bearing  reauests  filed  with  the  Hearing 
Clerk  uiould  be  identified  by  the  docket 
number  and  submitted  to;  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  22202.  Fees 
accompanying  objections  shall  be 
labeled  'Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarteis 
Accounting  Operations  Branch,  OPP 
(tolerance  Fees)  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IPP  5F4473/R22701.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Michael  L.  Mendelsohn, 
BiopesUcides  and  Pollution  Prevention 
Division  (7501 W),  Office  of  Pesticide 
Programs,  U.  S.  Environmental 


Proleiition  Agency,  401 M  St,  SW., 
Washington.  DC  20460.  Office  location 

and  telephone  number:  5th  Floor  CS, 
2800  Crystal  Drive.  Arlington.  VA 
22202,  Telephone  No.  703-308-8715). 
e-mail: 

mendelsohn.michael9epamail.epa.gov. 
SUPPLEHBfTARY  INFORMATION:  Monsanto 
has  genetically  modified  com  plants  to 
produce  a  truncated  vereion  of  the 
pesUcidal  CtyIA(b)  delta-endotoxin 
protein  (derived  from  the  soil  microbe 
Bacillus  thurin^ensis).  EPA  issued  a 
notice,  published  in  the  Federal 
Register  of  October  25, 1995  (60  FR 
54689)(FRL-4982-4),  which  announced 
that  the  Monsanto  Company,  700 
Chesterfield  Parkway  North,  St.  Louis, 
MO  63198  had  submitted  a  pesticide 
petition  (PP)  5F4473  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d).  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
the  Bacillus  thuringiensis  subsp. 
kurstaki  Insect  Control  Protein 
(CryIA(b))  as  produced  in  plant  cells. 
EPA  has  described  the  active 
ingredients  covered  by  this  description 
as  Bacillus  thuringiensis  CryIA(b)  delta- 
endotoxin  and  the  genetic  material 
necessary  for  its  production  in  all 
plants.  "Genetic  material  necessary  for 
its  production"  means  the  genetic 
material  which  comprise  (1)  genetic 
material  encoding  the  CryIA(b)  delta- 
endotoxin  and  (2)  its  regulatory  regions. 
"Regulatory  regions"  are  the  genetic 
material  that  control  the  expiession  of 
the  genetic  material  encoding  the 
CrylA(b)  delta-endotoxin,  such  as 
promoters,  terminators,  and  enhancers. 
There  were  no  adverse  comments,  or 
requests  for  refiairal  to  an  advisory 
committee  received  in  response  to  the 
notice  of  filing  of  the  pesticide  petition 
5F4473. 

Product  Analysis 

Data  was  presented  which  showed 
that  the  truncated  CryIA(b)  toxin  can  be 
extracted  from  com  leaf  tissue  and  this 
purified  material  displays  characters 
and  activities  similar  to  that  produced 
in  £.  coli  which  has  been  transformed  to 
produce  CrylA(b).  The  similarities  are 
shown  for  the  tryptic  core  proteins  in 
molecular  weight  after  SDS-PAGE. 
immunorecognition  in  Western  blots 
and  ELISA,  partial  amino  add  sequence 
analysis,  lack  of  glycosylation  and 
bioactivity  against  either  European  com 
borer  or  com  earworm.  This  analysis 
justifies  the  use  of  the  microbially 
produced  toxin  as  an  analogue  for  the 
plant  produced  protein  in  mammalian 
toxidty  testing. 


Toricologyy 

Toxicity 

The  toxicology  data  provided  an 
suffident  to  demonstrate  that  there  are 
no  foreseeable  human  health  hazards 
likely  to  arise  from  the  use  of  Bacillus 
thuringiensis  CrylA(b)  delta-endotoxin 
and  the  genetic  material  necessary  for 
its  production  in  all  plants. 

'The  data  submitted  regarding 
potential  health  effects  include 
information  on  the  characterization  of 
the  expressed  CryIA(b)  delta-endotoxin 
in  com,  the  acute  oral  toxidty,  and  in 
vitro  digesdbility  of  the  delta-endotoxin. 
In  an  acute  oral  toxidty  test  of 
becterially-derived  CryIA(b)  protein,  no 
test  substance  related  deaths  occurred  at 
a  dose  of  4,000  mg/kg. 

The  Agency  expects  that  proteins 
with  no  significant  amino  add 
homology  to  known  mammalian  protein 
toxins  and  which  are  reedily  inactivated 
by  heat  or  mild  addic  conditions  and 
are  readily  degraded  in  an  in  vitro 
digestibility  assay  would  have  little 
likelihood  for  displaying  oral  toxidty, 
as  demonstrated. 

The  data  submitted  by  Monsanto 
support  the  prediction  that  the  CryIA(b) 
protein  would  be  non-toxic  to  humans. 
When  proteins  are  toxic,  they  are  Icnown 
to  ad  via  acute  mechanisms  and  at  very 
low  dose  levels  ISjobald.  Roy  D.,  et  al. 
"Toxicological  Considerations  for 
Protein  Components  of  Biological 
Pestidde  Products."  Regulatory 
Toxicology  and  Pharmacology  15,  3-9 
(1992)1.  Therefore,  since  no  significant 
acute  effects  were  observed,  even  at 
relatively  high  dose  levels,  the  CryIA(b) 
delta-endotoxin  is  not  considered 
acutely  toxic.  Adequate  information  was 
submitted  to  show  that  the  test  material 
derived  from  microbial  cultures  were 
biochemically  and  insectiddally  similar 
to  the  delta-endotoxin  as  produced  by 
the  plant-pesticide  in  com.  Production 
of  microbially  produced  CryIA(b)  delta- 
endotoxin  was  chosen  in  order  to  obtain 
sufficient  material  for  testing.  In 
addition,  the  in  vitro  digestibility 
studies  indicate  the  delta-endotoxio 
would  be  rapidly  degraded  following 
ingestion. 

The  genetic  material  necessary  for  the 
production  of  the  Bacillus  thuringiensis 
CryIA(b)  delta-endotoxin  are  the  nucleic 
adds  (DNA)  which  comprise  (1)  genetic 
material  encoding  the  CiyIA(b)  delta- 
endotoxin  and  (2)  its  regulatory  regions. 
"Regulatory  regions"  are  the  genetic 
material  that  control  the  expression  of 
the  genetic  material  encoding  the 
CryIA(b)  delta-endotoxin,  such  as 
promoters,  terminators,  and  enhanoera. 
DNA  is  common  to  all  fomis  of  plant 
and  animal  life  and  the  Agency  knows 
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of  no  initanca  whete  Ihass  nucleic  adds 
have  been  associated  with  toxic  eOacts 
related  to  their  consumption.  These 
ubiquitous  nucleic  acids  as  tbey  appear 
in  the  subject  active  ingredient  have 
been  adequately  characterized  by  the 
applicant.  Therefore,  no  mammalian 
toxicity  is  anticipatad  from  dietary 
exposure  to  the  genetic  material 
necessary  for  the  production  of  the 
Bacillus  thuringiensis  CryIA(b)  daha- 
endotoxin  in  any  plants. 

Allagenicity 

Cunmt  scientific  knowledge  suggests 
that  common  food  allergens  tend  to  be 
resistant  to  degradation  by  heat,  add, 
and  protaasas,  are  giycoeylated  and 
prsaant  at  high  concentratioDS  in  the 
food.  Motuanto  has  submitted  data 
demonstrating  that  the  CryIA(b)  delta- 
endotoxin  is  rapidly  degraded  by  gastric 
fluid  in  vitm  arid  is  non-glycosylatad. 

Studies  submitted  to  EPA  dooe  in 
laboratory  animals  also  have  not 
indicated  any  potential  for  allergic 
reactions  to  Bacillus  thuringiensis  at  its 
compoQsnts,  induding  the  delta- 
endotoxin  in  the  crystal  protein.  Recant 
in  vitro  studies  also  confirm  that  the 
dalta-endotaxin  would  be  readily 
digestible  in  vivo,  unlike  known  load 
albngans  that  tend  to  be  resistant  to 
depadation. 

Despite  decades  of  wldespreed  use  of 
Bacillus  thuringienBis  as  a  pestidde  (it 
has  been  registered  since  1961).  there 
have  been  no  confirmed  repeals  of 
inmiediate  or  delayed  allergic  reactions 
to  the  delta-endotoxin  itself  despite 
significant  oral,  dermal  and  inhalation 
exposure  to  the  microbial  product. 
Several  reports  under  FIFRA  section 
6(a)2  have  been  made  for  various 
Bacillus  thuringiensis  products  claiming 
allergic  reactions.  However,  the  Agency 
determined  these  reactions  were  not  due 
to  Bacillus  thuringiensis  itself  or  any  of 
the  cry  toxins. 

Residue  Chemistry  Data 

Residue  chemistry  data  were  not 
required  because  of  the  lack  of 
mammalian  toxicity  of  this  active 
ingredient.  In  the  acute  mouse  oral 
toxidty  study,  the  CryIA(b)  delta- 
endotoxin  was  shown  to  have  an  LOw 
greater  than  4,000  mg/kg.  When  proteins 
are  toxic,  they  ore  known  to  act  via 
acute  mechanisms  and  at  very  low  dose 
levels  (Sjobald.  Roy  D.,  et  al. 
"Toxicological  Considerations  for 
Protein  Components  of  Biological 
Pestidde  Products,"  Regulatory 
Toxicology  and  Pharmacology  IS,  3-9 
(1992)].  Therefore,  since  no  significant 
acute  effects  were  observed,  even  at 
relatively  high  dose  levels,  the  CrylA(b) 
delta-endotoxin  is  not  considared 


acutely.  This  is  similar  to  the  Agency 
pooitioD  regarding  toxidty  and  the 
requirement  of  residue  data  for  the 
miciobial  Bacillus  thuringiensis 
products  from  which  this  plant 
pestldda  was  derived.  [See  40  CFR 
158.740(b)|  For  microbial  producU, 
further  toxidty  teeting  to  verify  the 
observed  eSscts  and  clarify  the  source 
of  the  eSscU  (Tien  n  and  m)  and 
residue  data  are  triggered  by  significant 
acuta  eSscts  in  studies  such  as  the 
mouse  oral  toxidty  study. 

The  genetic  material  necessary  for  the 
production  of  the  Bacillus  thuringiensis 
CryIA(b)  delta-endotoxin  are  the  nucleic 
odds  fPNA)  which  comprise:  (1) 
Geoelic  material  ancnding  the  CiyIA(b) 
delta-endotoxin  and  (2)  its  regulatory 
regions.  "Regulatory  regions"  are  the 
genetic  matairial  that  control  the 
expression  of  the  genetic  material 
encoding  the  OylAlb)  delta-endotoxin, 
such  as  promoters,  terminators,  and 
enhancers.  As  stated  above,  no 
mammalian  toxicity  is  antidpated  from 
dietary  exposure  to  the  genetic  material 
necessary  for  the  production  of  the 
Bacillus  thuringiensis  CryL\(b)  delta- 
endotoxin  in  any  plant.  Therefore,  no 
residue  data  are  required  in  order  to 
grant  an  exemption  fiom  the 
requirements  of  a  tolerance  (or  the  plant 
pestiddes.  Bacillus  thuringiensis 
CrylAfb)  delta-endotoxin  and  the 
genetic  material  necessary  tor  its 
production  in  plants. 

Conclusions 

Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  a  tolerance  is  not 
nocaosary  to  protect  the  public  health. 
Therefore,  the  exemption  from  tolerance 
is  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Kagister,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  bearing  requests  must  be 
filed  with  the  Heering  Clerk,  at  the 
address  ^ven  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rule  making.  The  objections 
submitted  must  spedfy  the  provisions 
of  the  regulation  deemed  objecUimable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  i8sue<s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
a  summary  of  any  evidence  relied  upon 


by  the  objector  as  well  as  the  other 
matnials  leqtiirad  by  40  CFR  178.27.  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fad;  there  is  reasonable  possibility 
that  available  evidence  idoitified  by  the 
requestor  would,  if  established,  resolve 
one  or  mors  of  such  issues  in  Cavor  of 
the  requestor,  taking  into  account 
uncontaated  claims  or  {sets  to  the 
contrary;  and  teaolution  of  the  factual 
issue(s)  in  the  manner  sou^t  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

EPA  bos  established  a  record  for  this 
rulemaking  under  docket  number  |PP 
SP4473/R2270I  (induding  any 
comments  and  data  submitted 
electrtmically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  indude  any  information 
claimed  as  CBI,  is  available  for 
Inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2. 
1921  Jefierson  Devis  Highway, 
ArUngton,  VA. 

Electrtmic  comments  may  be  sent 
directiv  to  EPA  at: 

opp-dockat9epamaliepa.9ev. 

Electronic  corrunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encry^on. 

The  omdal  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transrar  any  copies  of  ofa^sctions  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
In  the  offidal  rulemaking  record  which 
will  also  indude  all  comments 
submitted  directly  in  writing.  The 
ofBdol  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735,  Odober  4, 1993),  tiiis  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  adion  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Ad,  44  U.S.C  3501  et  seq..  It  is  not 
subjed  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  Impose  any 
enforceable  duty  or  contain  any 
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unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Ad  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  offidals  as 
spedfied  by  Executive  Order  12875  (58 
FR  58093,  Odober  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Ad  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  bom  tolerance 
requirements  do  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  eSed  was  published  in 
the  Federal  Jto^ster  of  May  4, 1981  (46 
FR  24950). 

Under  5  U.S.C  801(a)(1)(A)  of  die 
Administrative  Procedure  Ad  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Ad  of 
1996  (Title  n  of  Pub.  L.  104-121, 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Regiater. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  Snbiects  in  40  CFX  Part  IM 

Envinmmental  protection. 
Administrative  pradice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  July  30, 1996. 

DaaietM-Barde, 

Dimcior,  Office  of  Pesticide  Pngmma. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  dtation  for  part  180 
continues  to  read  as  follows: 

Aodiarity:  21  U.S.C  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
S  180.1173,  to  read  as  follows: 

%  iao.1173    BaeinustiiurtngisnatoCiyiA(b) 

gj^a^  ^ais4s^tfaMl>i  ^Jirf  M^k  j^nott^db*  ia*^tfMtf^^ 


nicsaaary  tor  Ns  production  In  al  plants. 

Bacillus  thuringiensis  OyIA(b)  delta- 
endotoxin  and  the  genetic  material 
necessary  for  its  production  in  all  plants 
are  exempt  from  the  requirement  of  a 
tolerance  when  used  as  plant  pestiddes 
in  all  plant  raw  agricultiiral 


commodities.  "Genetic  material 
necessary  for  its  production"  means  the 
genetic  material  which  comprise  genetic 
material  encoding  the  CryIA(b)  delta- 
endotoxin  and  its  regulatory  regions. 
"Regulatory  regions"  are  the  genetic 
material  that  control  the  expression  of 
the  genetic  materiel  encoding  the 
CrylA(b)  delta-endotoxin,  such  as 
promoters,  termirutors,  and  enhancers. 

IFR  Doc.  96-19811  FUed  »-l-96;  8:4S  ami 
WLxma  coca  nw  ■  r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HaaHh  Care  Flnandng  Admlnlstratton 

42  CFR  Parts  406, 407, 408,  and  416 

IBPD-7M-FC) 
RIN0S38-AH33 

Medlcara  Program:  Special  Enrollmant 
Partoda  and  Waiting  Period 

AOENCV:  Heelth  Cara  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rules  with  coitmient 
period. 

SUMMART:  These  rules  provide  an 
additional  way  for  certain  disabled 
individuals  under  age  65  to  qualify  for 
spedal  enrollment  periods  (SEPs); 
extend  from  1991  through  1998  the 
period  during  which  certain  disabled 
individuals  under  age  65  who  are 
covered  under  large  group  health  plans 
(LGHPs)  may  qualify  for  SEPs:  and  make 
dear  that  a  second  24-month  waiting 
period  is  not  required  for  disability- 
based  reentitlement  if  the  current 
impoinneot  is  the  same  as,  or  dlredly 
related  to,  the  impairment  on  which  the 
previous  period  of  entidement  was 
based. 

The  changes  made  by  these  rules 
conform  the  HCFA  regulations  to  certain 
provisions  of  the  Omnibus  Budget 
Recondliation  Acts  of  1987, 1989, 1990, 
and  1993  (conunonly  referred  to  as 
OBRA  '87,  OBRA  '89.  OBRA  90,  and 
OBRA  '93,  respedively),  and  the  Soda) 
Securify  Ad  (SSA)  Amendments  of 
1994  (Pub.  L  103-432). 

In  OBRA  '93,  Congress  amended 
section  1862(b)  of  the  Sodal  Security 
Ad  (the  Ad),  to  extend  tlirough 
September  30, 1998  the  Medicare 
Secondary  Payer  (MSP)  provisions  for 
disabled  beneficiaries.  Congress  did  not 
make  a  conforming  amendment  to 
section  1837(1)  of  the  Ad,  which 
authorizes  SEPs  for  disabled 
beneficiaries  who  stop  working. 
However,  the  SSA  Amendments  of  1994 
made  the  conforming  change  to  section 


1837(1),  retroactive  to  the  OBRA  "03 

effective  date. 

The  purpose  of  the  spedal  eDrollment 
period  amendments  is  to  ensure  that  a 
disabled  individual  under  age  65  who 
meets  the  conditions  for  enrollment  in 
Medicare  Part  B  will  be  able  to  enroll  as 
soon  OS  his  or  her  group  health  plan 
coverage  based  on  current  employment 
ends:  and  to  extend  until  September  30, 
1998  the  protection  afforded  by  the 
spedal  enrollment  periods  to  disabled 
individuals  covered  under  LOiPs. 
DATES:  Effective  date:  These  rules  are 
eflective  on  September  3, 1996. 

Conmient  date:  We  will  consider 
comments  received  by  Odober  1, 1996. 
A0ORESSE8:  Please  mail  original  and  3 
copies  of  your  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-752-FC,  P.O.  Box 
26688,  Baltimore,  Maryland  21207. 

if  you  prefer,  you  may  deliver  original 
and  3  copies  of  your  conunents  to  either 
of  the  following  addresses: 
Room  309-C,  200  Independence 

Avenue,  S.W.,  Washington,  DC  20201, 
Room  C5-09-26,  7500  Securify 

Boulevard,  Baltimore,  Maryland 

21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  carmot  accept  corrunents 
by  facsimile  (FAX)  transmission.  In 
conunentlng,  please  refer  to  file  code 
BPD-752-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  t)epartment's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC  on  Monday 
through  Friday  of  each  week  fiom  8:30 
a.m.  to  5  pjn.  (Phone:  (202)  690-7890). 

Although  we  carmot  respond  to 
individual  comments,  if  we  revise  these 
rules  as  a  result  of  comments,  we  will 
discuss  all  timely  corrunents  in  the 
preamble  to  the  revised  rules. 
FOR  FURTHER  INFORHATION  CONTACT: 
Margaret  Jefferson,  (410)  786-4482. 

8UPPI.EMENTARY  MFOWIATION: 

L  Background 

A.  Amendments  to  the  Statute:  Special 
Enrollment  Periods  and  Waiting  Period 

1.  Section  4033  of  OBRA  °87  (Pub.  L. 
100-203)  amended  section  226(0  of  the 
Ad  to  provide  that,  effective  as  of 
March  1988,  a  second  24-month  waiting 
period  is  not  required  for  disabilify- 
based  reentitlement  if  the  current 
impairment  is  the  same  as,  or  dlredly 
related  to,  the  impairment  on  which  the 
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previous  period  of  entitlement  was 


2.  Section  6202(c)  of  OBRA  '89  (Pub. 
L.  101-239)  amended  section  lB37(i)  of 
the  Act  to  provide.  eRectiTe  July  1, 
1990,  an  additional  way  for  certain 
disaliled  individuals  under  age  65  to 
qualify  for  a  SEP.  Before  enactment  of 
this  amendment,  a  disabled  "active 
individual"  could  qualify  for  a  SEP  only 
if  he  or  she  was  covered  (directly  or  as 
pert  of  the  family  of  another  covered 
individual)  under  a  laige  group  health 
plan  (LCHP).  (The  statute  defined 
"active  individual"  as  "an  employee  (as 
may  be  defined  in  regulations),  the 
employer,  self-employed  individual 
(such  as  the  employer)  an  individual 
associated  with  the  employer  in  a 
business  relationship,  or  a  member  of 
the  bmily  of  any  such  person").  An 
LGHP  is  a  plan  of  an  employer  of  100 

or  more  employees  or  of  a  group  of 
employers  at  least  one  of  which  has  100 
or  more  employees.  Under  the 
amendment,  a  disabled  individual  can 
also  qualify  for  a  SEP  under  the  rules 
that  previously  applied  only  to  an 
individual  age  65  or  over,  that  is,  by 
having  been  covered  under  a  group 
health  plan  (GHP)  on  the  basis  of  his  or 
her  own  employment  or  that  of  a 
spouse.  This  rule  applies  regardless  of 
the  number  of  employees  an  employer 
has.  liowever,  since  the  SEP 
qualification  provisions  for  individuals 
age  65  or  over  nfer  specifically  to  the 
plan  of  the  individual  or  the 
individual's  spouse,  this  additional  way 
of  qualifying  for  a  SEP  is  not  available 
to  a  child  or  other  family  member  who 
is  disabled.  Those  individuals  qualify 
for  SEPs  only  if  covered  under  an  LC^IP. 

3.  Section  4203(b)  of  OBRA  '90 
(Public  Law  101-508)  and  section 
13581(b)  of  OBRA  '93  (Public  Law  103- 
66)  amended  section  1862(b)(l)(B)(Ui)  of 
the  Act  to  change,  first  btim  December 
31, 1991  to  September  30, 1995.  and 
than  to  September  30, 1998,  the 
termination  date  of  the  MSP  provisions 
for  the  disabled.  Moreover,  sections 
13561(e)(1)(E)  and  (e)(1)(F)  of  OBRA  '93 
amended  section  1862(bi(l)(B)(i)  of  the 
Act  to  eliminate  the  "active  individual" 
language.  Before  this  amendment, 
"active  individual"  identified  the 
beneficiaries  to  whom  the  MSP 
provisions  applied.  Because  of  this 
diaiige  to  the  "cuiient  employment" 
criterion.  Medicare  is  secondary  payer 
for  a  disabled  beneficiary  who  is  under 
age  65  and  who  is  covered  under  an 
LGHP— 

•  Through  August  9, 1993,  as  a 
disabled  "active  individual":  and 

•  From  August  10, 1993  through 
September  1998,  "by  virtue  of  the 


individual's  current  employment  status 
with  an  employer". 

SecUon  1862(b)(1)(B)  of  the  Act 
establishes  October  1, 1998  as  the  sunset 
date  of  the  MSP  provisions  for  disabled 
individuals.  As  noted  above,  section 
1837(i)  of  the  Act.  which  pertains  to 
SEPs,  was  amended  by  the  SSA 
Amendments  of  1994  to  conform  to 
section  1862(b(l)(B)  of  the  Act.  Since 
the  availability  of  SEPs  to  disabled 
individuals  depends  upon  the  esdstence 
of  secticm  1862(b)(1)(B)  of  the  Act,  we 
have  interpreted  that  the  October  1, 
1998  sunset  date  in  that  section  applies 
also  to  those  SEP  provisions.  (The  MSP 
provisions  for  the  aged,  set  forth  at 
section  1862(b)(1)(A)  of  the  Act  have  no 
sunset  date.) 

4.  Section  147(f)  of  the  Social  Security 
Amendments  of  1994  (Pub.  L.  103-432). 

•  Amended  section  1837(i)(3)  of  the 
Act  so  that  a  SEP  may  begin  earlier  and 
last  longer;  and 

•  Amended  section  1838(e)  of  the  Act 
to  provide  options  for  the  beginning  of 
Medicare  coverage  that  is  based  on 
enrollment  during  specified  months  of  a 
SEP. 

Under  the  section  1837  amendment — 

•  faisteed  of  begjrming  on  the  first  day 
of  the  first  month  during  which  the 
individual  is  no  longer  enrolled  in  a 
GHP  or  LGHP  on  the  basis  of  current 
employment  status,  the  SEP  may 
include  each  month  during  any  part  of 
which  the  individual  is  so  enrolled;  and 

•  Instead  of  ending  "seven  months 
later",  the  SEP  ends  on  the  last  day  of 
the  eighth  consecutive  month  in  which 
the  individual  is  no  longer  so  enrolled. 

Under  the  section  1836  amendment, 
with  respect  to  the  beginning  of 
coverage — 

•  For  one  who  enrolls  in  Medicare  in 
a  month  during  any  part  of  which  he  or 
■he  is  enrolled  in  a  GHP  or  LGHP  on  the 
basis  of  current  employment  status,  or 
the  first  full  month  wbisn  not  so 
enrolled.  Medicare  coverage  begins  on 
the.first  day  of  the  month  of  enrollment 
or,  at  the  option  of  the  individual,  on 
the  first  day  of  any  of  the  following 
three  months. 

•  For  one  who  enrolls  in  any  other 
month  of  the  S^,  there  is  no  diange: 
Medicare  coverage  begins  on  the  first 
day  of  the  month  following  the  month 
of  enrollment. 

B.  Conforming  Changes  in  the 
Regulations:  Special  Enrollment  Periods 
and  Waiting  Period 

1 .  To  reflect  the  statutory  changes 
discussed  above,  we  have  made  the 
following  changes: 

•  Added  a  new  paragraph  (b)(3)  to 
%  406.12,  to  specify  that  a  second  24- 
month  waiting  period  is  not  required  for 


reentitlement  to  hospital  insurance 
benefits  if  the  previous  period  of 
entitlement  ended  on  or  after  March  1, 
1088  and  the  current  impairment  is  the 
same  as,  or  directly  related  to,  the 
impairment  on  which  the  previous 
period  of  entitlement  was  baaed. 

•  Revised  §  407.20(d)  to  sat  forth  the 
new  rule  under  which  a  disabled 
individual  may  quaUfy  for  a  SEP  if  he 
or  she  had  G1Q>  coverage  on  the  basis  of 
the  current  employment  of  the 
individual  or  the  individual's  spouse, 
and  to  restate  the  rule  for  those  who 
must  qualify  on  the  basis  of  LGHP 
coverage. 

•  Revised  $  407.20(0  to  specify  the 
beginning  date  of  a  SEP  for  a  disabled 
individual  who  had  GHP  coverage  on 
the  basis  of  current  employment. 

•  Revised  $  408.24(a)(8)(i)  to  diange 
"January  1992"  to  "October  1998"  and 
add  a  new  paragraph  (a)(9)  to  specify 
the  months  excluded  in  computing 
Medicare  Part  B  premium  increases  (for 
late  emoUment  or  reeiutillment}  for 
disabled  individuals  who  had  GHP 
coverage  on  the  basis  of  current 
employment.  The  revisions  to 
§408.24(a)(8)(i)  reflect  the  extension  of 
the  MSP  provisions  for  the  disabled. 
The  new  paragraph  408.24  (a)(9)  is 
needed  because  the  OBRA  '89 
amendment  that  extended  the  SEP 
provisions  to  disabled  beneficiaries 
covered  under  a  GHP  (as  distinguished 
fit>m  an  LCHP)  was  effective  July  1990. 

C.  Technical  and  Clarifying  Changes 

1.  In  $  406.6,  we  have  amended 
paiagnph  (b)  to  clarify  that  an 
individual  who  is  undo'  age  65  and  has 
been  entitled,  for  more  than  24  months, 
to  monthly  social  security  or  railroad 
retirement  benefits  based  on  disability  is 
also  (in  addition  to  those  currently 
identified  in  the  paragraph) 
automatically  entitled  to  Medicare  Part 
A  without  filing  an  application.  This 
provision  is  pari  of  section  226(b]  of  the 
Act  and,  through  an  oversight,  this 
provision  had  not  been  reflected  in  our 
regulations. 

2.  Paragraph  (e)  of  S  406.21 ,  revised  to 
reflect  the  statutory  changes  that  affect 
SEPs,  is  redesignated  as  a  new  §  406.24. 

3.  In  §  407.20(a),  we  have  made  the 
following  changes:  . 

•  Removed  the  definitions  and 
replaced  them  with  reference  to  the 
definitions  in  Part  41 1  of  the  HCFA 
rules. 

•  Used  the  initials  "GHP"  and 
"LGHP"  wherever  appropriate. 

•  Explained,  under  paragraph  (aHl) 
why  the  "former  employee"  language  of 
the  $  411.101  definitions  of  GHP  and 
LGIQ>  does  not  apply  with  respect  to 
SEPs. 
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4.  In  $  407.25,  we  have  revised 
pangiaph  (c)  to  remove  the  cunent 
outdated  content  on  beginning  pf 
entitlement  and  referenced  new 

$  406.24.  This  new  section  incorporates 
the  statutory  changes  that  pertain  to 
SEPs  and  apply  to  Medicare  Part  B  as 
well  as  Medicare  Part  A 

5.  In  $  408.24(a),  we  have— 

•  Corrected  the  cross-reference  to 

$  405.340,  whidi  has  bees  redesignated 
as  §411.170. 

•  Used  the  initials  "GHP"  and 
"LGHP"  wherever  appropriate. 

•  Referenced  the  definitions  in 
SS411.101,  411.104,  and  411.201  of  the 
HCFA  regulations,  which  incorporate 
the  Internal  Revenue  Code  language. 

•  Removed  references  to  Pubhc  Laws 
because  reference  to  the  implementing 
rules  provides  more  precise  guidance 
and  is  sufficient. 

6.  We  have  also  taken  advantage  of 
this  opportunity  to  make  minor 
technical  and  editorial  changes  that  we 
overlooked  when  S  416.35,  which 
pertains  to  ambulatory  surgical  centera, 
was  amended. 

n.  Waiver  of  Propaeed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Sassier  and  invite  public  comment. 
The  Notice  describes  the  terms  and 
substance  of  the  proposed  rules  and 
rafarences  the  legal  authority  under 
which  they  are  proposed.  However,  this 
procedure  may  be  waived  if  the  agency 
finds  that  notice  and  public  comment 
rulemaking  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

These  rules  conform  HCFA 
regulations  to  statutory  amendments 
that  are  ab«ady  in  efliact.  Publication  of 
these  conforming  amendments  will 
ensure  better  understanding  of 
beneficiary  rights,  but  will  have  no 
fiscal  or  program  impact.  The  technical 
and  clarifying  amendments  make  no 
substantive  changes  in  the  rules.  For 
these  reasons,  we  find  that  notice  and 
opportunity  for  comment  are 
unnecessary  and  that  there  is  good 
cause  to  waive  notice  of  proposed 
rulemaking  procedures. 

However,  as  indicated  above  under 
DATES,  we  will  consider  timely 
comments  from  anyone  who  believes 
that  the  conforming  changes  go  beyond 
what  the  statute  requires  or  permits,  or 
that  any  of  the  technical  amendments 
aSect  the  substance  of  the  rules. 

m.  Ragnlalory  Impact  Slatament 

Consistent  with  the  Regulatory 
FlexibUify  Act  (RFA)  (5  U.S.C  601 
through  612),  we  prepare  a  regulatory 
flexibilify  analysis  bk  each  rule  unless 


the  Secretary  cortifies  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
States  and  individuals  are  not  included 
in  the  definition  of  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

These  rules  conform  the  HCFA 
regulations  to  certain  provisions  of 
OBRA  '87,  OBRA  '89,  OBRA  '90,  OBRA 
'93,  and  the  Social  Security  Act 
Amendments  of  1994.  The  statutory 
effective  dates  of  these  provisions  have 
already  passed  and  the  changes  are 
already  in  eSoct 

These  amendments  to  the  regulations 
will  have  no  fiscal  or  program  impact. 
We  are  not  preparing  analyses  for  either 
the  RFA  or  section  1102(b)  of  the  Act 
because  we  have  determined,  and  the 
Secretary  certifies,  that  these  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
or  a  significant  impact  on  the  operation 
of  a  substantial  number  of  small  rural 
hospitals. 

We  have  reviewed  these  rules  and 
determined  that,  under  the  provisions  of 
Public  Law  104-121,  they  are  not  major 
rules. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  these  final  rules 
with  comment  period  were  not 
reviewed  by  the  Office  of  Management 
and  Budget. 

IV.  Paperwork  Kedndion  Ad 

These  rules  contain  no  information 
collection  requirements  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act. 

List  of  Subjects 

42  CFH  Part  406 

Health  Facilities.  Kidney  diseases. 
Medicare.  . 


42  CFR  Part  407 

Medicare. 
42CFBPart408 

Medicare. 
42  CFB  Part  416 

Health  fedlities.  Kidney  diseases. 
Medicare,  Reporting  and  recordkeeping 
requirements. 


42  CFR  Chapter  IV  is  amended  as 
follo%n: 

A.  Part  406  is  amended  as  set  forth 
below: 

PART  40S-HOSPfTAL  INSURANCE 
EUOIBIUTY  AND  ENTTTLaiENT 

1.  The  authorify  citation  for  Part  406 
continues  to  read  as  follows: 

Aatharitr  Sees.  1102  and  1871  of  die 
Social  SKurity  Act  (42  U.S.C  1302  and 
139Slih),  unJesa  otberwiie  ootid. 

2.  Section  406.6  is  amended  to  revise 
paragraph  (b)  to  read  as  follows: 

{  406.6    AppMatton  or  enroHinsftl  for 


Oi)  Individuals  who  need  not  file  an 
application  for  hospital  insurance.  An 
individual  who  meets  any  of  the 
following  conditions  need  not  file  an 
application  for  hospital  insurance: 

(1)  Is  imder  age  65  and  has  been 
entitled,  for  more  than  24  months,  to 
monthly  social  security  or  railroad 
retirement  benefits  based  on  disability. 

(2)  At  the  time  of  attainment  of  age  65, 
is  entitied  to  monthly  social  security  or 
railroad  retirement  benefits. 

(3)  Establishes  entitlement  to  monthly 
social  security  or  railroad  retirement 
benefits  at  any  time  after  attaining  age 
65. 

3.  Section  406.12(b)  is  amended  to 
remove  footnote  "1",  revise  the 
introductory  text,  remove  the  semicolon 
and  the  word  "or"  from  the  end  of 
paragraph  (b)(1)  and  insert  a  period  in 
its  place,  and  add  a  new  paragraph 
(b)(3),  to  read  as  follows: 

(406.12    MMdual  under  age  H  who  tr 
antMad.lo  socW  ssciirtty  or  laMroad 
IWyt 


(b)  ftiBVious  periods  of  disability 
benefits  entitiement.  Months  of  a 
previous  period  of  entiUemenI  or 
deemed  entitlement  to  disabilify 
benefits  coimt  toward  the  2S-month 
requirement  if  any  of  the  following 
conditions  is  met: 

•  «        «        *        * 

(3)  The  previous  period  ended  on  or 

after  March  1, 1988  and  the  current 
impairment  is  the  same  as,  or  directly 
related  to,  the  impairment  on  which  the 
previous  period  of  entitlement  was 

•  •       •        •        « 

4.  In  $406.21,  paragraph  (e)  is 
removed  and  reserved. 

5.  A  new  §406.24  is  added,  to  read  as 
follows: 
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94M.24  8pecW  wMToHniantpartod.' 
(a)  Termiaology.  As  used  in  this 
subpatt,  the  following  tenns  have  the 
indicated  meanings. 

(1)  Cumnt  employment  status  has  the 
meaning  given  this  term  in  $411,104  of 
this  chapter. 

(2)  Family  member  has  the  mttaning 
given  this  term  in  S  411.201  of  this 
chapter. 

(3)  Group  heahh  plan  (GHP)  and  large 
group  health  plan  (LGHP)  have  the 
meanings  giiVen  those  terms  in  $  411.101 
of  this  chapter,  except  that  the  "former 
employee"  language-of  those  definitions 
does  not  apply  wiui  respect  to  SEPs 


(i)  Sactioo  ie37(i)(l)(A)  of  the  Act 
explicitly  raquiies  that  GHP  coverage  of 
an  individuu  age  65  or  older,  be  by 
reason  of  the  individual's  (or  the 
individual's  spouse's)  currant 
employment  status:  and 

(ii)  "nis  sentence  following  section 
1837(iKlXB).  of  the  Act  refsts  to  "large 
group  health  plan".  Under  section 
1862(b)(l)(B)(i),  as  amended  by  OBRA 
'93.  LCHP  coverage  of  a  disabled 
individual  must  be  "by  virtue  of  the 
individual's  or  a  femily  member's 
currant  employment  status  with  an 
employer". 

(4)  Special  enrollment  period  (SEP)  ie 
a  period  provided  by  statute  to  enable 
certain  individuals  to  enroll  in  Medicare 
without  having  to  wait  for  the  general 
enrollment  period. 

(b)  Durabon  ofSEP.^  (1)  The  SEP 
includes  any  month  during  any  part  of 
which — 

(i)  An  individual  over  age  S5  is 
enrolled  in  ^GIO'  by  reason  of  the 
current  employment  status  of  the 
individual  or  the  individual's  spouse:  or 

(ii)  An  individual  under  age  65  and 
disabled — 

(A)  Is  enrolled  in  s  GHP  by  reason  of 
the  current  employment  status  of  the 
individual  or  the  individual's  spouse;  or 

(B)  Is  enrolled  in  an  LCHP  by  reason 
of  the  current  employment  status  of  the 
individual  or  a  member  of  the 
iiuiividual's  fiimily. 

(2)  The  SEP  ends  on  the  last  day  of 
the  eighth  consecutive  month  during 
which  the  individual  is  at  no  time 
enrolled  in  a  GHP  or  an  LGHP  by  reason 
of  current  employment  status. 

(c)  Conditions  for  use  of  a  SEP.'  In 
order  to  use  a  SEP,  the  individual  must 
meet  the  following  conditions: 


•  Btkn  Augiut  isaa.  SEP>  wm  avalUbIt  only 
far  nraUswnl  in  lupplamentary  ijie<iifal  iocunnca. 
not  far  oniollineol  in  pramium  hospital  iiuurance. 

'Befara  Maich  1999.  SEPs  bnui  on  tin  Brx  day 
ottba  Bjft  month  tha  individual  was  no  Umgar 
conrad  undaf  a  CHP  or  1X}HP  by  raaaon  of  cunant 
••iploynieot  staluf. 

•Bafaia  Angual  ia  1993.  an  individual  under  ^a 
as  could  qualify  far  a  SEP  only  If  ha  or  aha  bad 


(1)  When  first  eligible  to  enroll  for 
premium  hospital  iiuurance  under 

$  406.20(b)  or  (c),  the  individual  was— 
(i)  Age  65  or  over  and  covered  under 
a  GHP  by  reason  of  the  current 
employment  status  of  the  individual  or 
the  individual's  spouse: 

(ii)  Under  age  65  and  covered  under 
an  LGHP  by  reason  of  the  current 
employment  status  of  the  individual  or 
a  member  of  the  individual's  family  ;  or 
(iii)  Under  age  65  and  covered  under 
a  cap  by  reaaon  of  the  current 
employment  status  of  the  individual  or 
the  individual's  spouse. 

(2)  For  all  the  months  thereafter,  tha 
individual  has  maintained  coverage 
either  under  hospital  insurance  or  a 
OIParLGHP. 

(d)  Special  rule:  Additional  SEPs.  (1) 
Genenlly,  if  an  individual  fails  to  enroll 
during  any  available  SEP,  he  or  she  is 
not  entitled  to  any  additional  SEPs. 

(2)  However,  ifan  Individual  fails  to 
enroll  during  a  SEP,  because  coverage 
under  the  same  or  a  diftarent  GHP  or 
LGHP  was  restored  before  the  end  of 
that  particular  SEP,  that  failure  to  enroll 
does  not  precluds  additional  SEPs. 

(e)  Effective  date  of  coverage.  (1)  If  the 
individual  enrolls  in  a  month  during 
any  part  of  which  he  or  she  is  covered 
under  a  GHP  or  LGHP  on  the  basis  of 
currant  employment  status,  or  in  the 
first  full  month  when  no  longer  so 
covered,  coverage  begins  on  the  first  day 
of  the  month  of  eiuoliment  or,  at  the 
individual's  option,  on  the  first  day  of 
any  of  the  three  following  months. 

(2)  If  the  individual  enrolls  in  any 
month  of  the  SEP  other  than  the  months 
specified  in  paragraph  (e)(1)  of  this 
section,  coverage  begins  on  the  first  day 
of  the  month  following  the  month  of 
enrolUnent. 

B.  Part  407  is  amended  aa  set  forth 
below. 

PART  407— SUPPLEMENTARY 
iEOICAL  INSURANCE  (SMO 
ENROLLMENT  AND  ENniLEIMENT 

1.  The  authority  citation  for  part  407 
continues  to  read  as  follows: 

Aalfaattty:  Sees.  1102  and  1871  of  tlie 
Sodal  Security  Act  (42  U.S.C  1302  and 
139Stih). 

2.  Section  407.20  is  revised  to  read  as 
follows: 


(407,20 

to  co*araBS  under  greup  tiaaWi  plans. 

(a)  TenninoJogy— (1)  Group  health 
plan  (GHP)  and  large  poup  heahh  plan 


(LGHP).  These  terms  have  the  meanings 
given  them  in  $  411.101  of  this  chapter 
except  that  the  "former  employee" 
language  of  those  definitions  does  not 
apply  with  respect  to  SEPs  for  the 
reasons  specified  in  §  406.24(a)(3)  of 
this  chapter. 

(2)  Special  enrollment  period  (SEP). 
This  term  has  the  meaning  set  forth  in 
S  406.24(a)(4)  of  this  chapter.  In  order  to 
use  a  SEP,  an  individual  must  meet  the 
conditions  of  paragraph  (b)  and  of 
paragraph  (c)  or  (d)  of  this  section,  as 
appropriate. 

(b)  Getteral  rule.  All  individuals  must 
meet  the  following  conditions: 

(1)  They  are  eligible  to  enroll  for  SMI 
on  the  basis  of  age  or  disability,  but  not 
on  tha  basis  of  end-stage  renal  disease. 

(2)  When  BiA  eligibre  Cor  SMI 
coverage  (4th  month  of  their  initial 
enrollment  period),  they  were  covered 
under  a  GHP  or  LCHP  on  the  basis  of 
current  employment  status  or,  if  not  so 
covered,  they  enrolled  in  SMI  during 
their  initial  enrollment  period;  and 

(3)  For  all  months  thereafter,  they 
maintained  coverage  under  either  SMI 
or  a  GHP  or  LGHP.  (Generally,  if  an 
individual  hils  to  enroll  in  SMI  during 
any  available  SEP,  he  or  she  is  not 
entitled  to  any  additional  SEPs. 
However,  if  an  individual  foils  to  enroll 
during  a  SEP  because  coverage  under 
the  same  or  a  diSerent  GHP  or  LCHP 
was  restored  before  the  end  of  that 
particular  SEP,  that  failure  to  enroll 
does  not  preclude  additional  SEPs.) 

(c)  Special  rule:  Individual  age  65  or 
over.  For  an  individual  who  is  or  was 
covered  under  a  GHP,  coverage  must  be 
by  reason  of  the  current  employment 
status  of  the  individual  or  the 
individual's  spouse. 

(d)  Special  rules:  Disabled 
individual.'  Individuals  entitled  on  the 
basis  of  disability  (but  not  on  the  basis 
of  end-stage  renal  disease)  must  meet 
conditions  that  vary  depending  on 
whether  they  were  covered  under  a  GHP 
or  an  LGHP. 

(1)  For  a  disabled  individual  who  is 
or  was  covered  under  a  GHP,  coverage 
must  be  on  the  basis  of  the  current 
employment  status  of  the  individual  or 
the  individual's  spouse. 

(2)  For  a  disabled  individual  who  is 
or  was  covered  under  an  LGHP, 
coverage  must  be  as  follows: 

(1)  Before  August  10, 1993,  as  an 
"active  individual",  that  is,  as  an 
employee,  employer,  self-employed 
individual  (such  as  the  employer), 
individual  associated  with  the  employer 


IjGHP  coiiaga  aa  an  "adiva  individual",  which  tha 
atatuta  daRnod  ai  "an  amptoyae,  empioyar.  aalf- 
etnployad  individual  (tuch  as  the  empioyar). 
individual  aaaociatad  with  the  nnployar  in  a 
buainaaa  ralaUooahip.  or  aa  a  mambar  of  tha  fismily 
of  any  of  tfaoaa  panona" . 


'  Under  the  current  statute,  tha  SEP  provision 
applicable  to  disabled  individuals  covared  uodar  an 
IjGHP  expires  on  September  199e.  Unless  Congraea 
changea  Ibu  data,  the  laat  SEP  avallabia  under 
Iboaa  pravialons  will  taagln  with  June  >99a. 


in  a  business  relationship,  or  as  a 
member  of  the  fomily  of  any  of  thoae 
persons. 

(Ii)  On  or  after  August  10, 1993,  by 
reason  of  current  employment  status  of 
the  individual  or  a  member  of  the 
individual's  family. 

(e)  Effective  date  of  coverage.  The  rule 
set  forth  in  $  406.24(d)  for  Medicare  Part 
A  applies  equally  to  Medicare  Part  B. 

3.  In  $  407.25,  paragraph  (c)  is  revised 
to  read  as  follows: 

1407,29   Bmmmngotsnllllsimnt 


(c)  Enrt)llment  or  reenrollment  during 
a  SEP.  The  rules  set  forth  in  $  406.24(d) 
of  this  chapter  apply. 

C  Part  408  is  amended  as  set  forth 
below: 

PART  406-SUPPLBNENTARY 
MEOKAL  INSURANCE  PftEMUMS 

1.  The  authority  citation  for  Part  408 
continues  to  read  as  follows: 

Anlhorttjr:  Sees.  1102  and  1871  of  tha 
Social  Security  Act  (42  VS.C.  1302  tnd 
1385bb). 

2.  Section  408.24  is  amended  to 
republish  the  introductory  text  of 
paragraph  (a),  to  revise  paragraphs 
(a)(6),  (a)(7),  and  (a)(8),  to  add  a  new 
paragraph  (a)(g),  and  to  revise  paragraph 
(b)(2)(i),  to  read  as  follows: 

(408.24  IndMduais  wtio  snrolted  or 
reanroUed  belore  April  1 .  1M1  or  aflar 
SaptamberSO,  1881, 

(a)  Enrollment.  For  an  iiuiividual  who 
first  enrolled  before  April  1, 1981  or 
after  September  30. 1981,  the  period 
includes  the  number  of  months  elapsed 
between  the  close  of  the  individual's 
initial  eiunllment  period  and  the  close 
of  the  enrollment  period  in  which  he  or 
she  first  enrolled,  and  excludes  the 
following: 

(6)  For  premiums  due  for  months 
begiiming  with  September  1984  and 
ending  with  May  1986,  the  following: 

(i)  Any  months  after  December  1982 
diuring  which  the  individual  was — 

(A)  Age  65  to  69: 

(B)  Entitled  to  hospital  iiuurance 
(Medicare  Part  A):  and 

(C)  Covered  imder  a  group  health  plan 
(GHP)  by  reason  of  current  employment 
status. 

(ii)  Any  months  of  SMI  coverage  for 
which  the  individual  enrolled  during  a 
special  enrollment  period  as  provided 
in  S  407.20  of  this  chapter. 

(7)  For  premiums  due  for  months 
beginning  with  June  1986,  the 
following: 

(i)  Any  months  after  December  1982 
during  which  the  individual  was: 


(A)  Age  65  or  oven  and 

(B)  Covered  tmder  a  GHP  by  reason  of 
current  employment  status. 

(ii)  Any  months  of  SMI  coverage  for 
which  the  hidividual  eniollad  during  a 
special  enrollment  period  as  provided 
in  §  407.20  of  this  chapter. 

(8)  For  premiums  due  for  months 
beginning  with  January  1987.  the 
following: 

(i)  Any  months  after  December  1986 
and  before  October  1998  during  which 
the  individtial  was: 

(A)  A  disabled  Medicare  benefidaiy 
tmder  age  65; 

(B)  Not  eligible  for  Medicare  on  the 
basis  of  end  stage  renal  disease,  under 
S406.13  of  this  chapter  and 

(C)  Covered  under  an  LCHP  as 
described  in  S  407.20  of  this  chapter. 

(ii)  Any  months  of  SMI  coverage  for 
which  the  individual  enrolled  during  a 
special  enrollment  period  as  provided 
in  S  407.20  of  this  chapter. 

(9)  For  premiiuns  due  for  months 
beginning  with  July  1990,  the  following: 

(i)  Any  months  after  December  1986 
during  which  the  individual  met  the 
conditions  of  paragraphs  (a)(8)(i)(A)  and 
(a)(8)(i)(B)  of  this  section,  and  was 
covered  under  a  GHP  by  reason  of  the 
cturent  employment  status  of  the 
individual  or  the  individual's  spouse. 

(ii)  Any  months  of  SMI  coverage  for 
which  the  individual  enrolled  during  a 
special  enrollment  period  as  provided 
in  S  407.20  of  this  chapter. 

(b)  •  •  ■ 
(2).  .  . 

(i)  The  periods  specified  in 
paragraphs  (a)(1)  through  (a)(9)  of  this 
section;  and 

•        *        »        *        • 

D.  Part  416  is  amended  as  set  forth 
below. 

PART  416— AMBULATORY  SURGICAL 
SERVICES 

1.  The  authority  citation  for  part  416 
continues  to  read  as  follows: 


Dated:  |uly  26,  1996. 
■wnCVliilirlr, 

Adnunisttator,  Health  Can  Financing 
Adminigtnition. 

(FR  Doc  96-1SSS8  riled  8-1-96;  8:45  am) 
auaa  0001  «u*-at-a 


DEPARTMENT  OF  THE  INTERXM 
Ofllo*  of  itM  SacrMHy 
43Cn<PMt4 


r  Sacs.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
139Shli). 

(418.36    [Amandsd] 

2.  In  §  416.35,  the  following  changes 
are  made: 

a.  In  paragraph  (b)(l)(i),  "(416.39"  is 
revised  to  read  "$416.26". 

b.  In  the  introductory  text  of 
paragraph  (d),  "shall  be  given"  is 
revised  to  read  "is  given". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insuraoce  and  No.  93.774,  Medicare — 
Supplementary  Medical  Insuraace) 


ProoaduTM 

aobiCT:  Office  of  Hearings  and  Appeals. 
Office  of  tha  Secretary,  Interior. 
action:  Final  rule. 

SUMMARY:  This  document  updates 
addresses  for  the  Office  of  the  Solidtor. 
EFFECTIVE  DATE:  August  2, 1996. 

Fon  Fum>«i  ■troiMiA'noii  comtact: 
Will  A.  Irwin.  Administrative  Judgs.- 
Interior  Board  of  Land  Appeals,  Cffioe 
of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Blvd.,  Arlington,  VA  22203.  Telephone: 
703-235-3750. 

SUPPLEMENTARY  iNFORMA'nON:  Because 
this  action  reflects  agency  management 
in  announcing  a  change  of  addrns,  the 
Department  has  determined  that  the 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553  (b)  and  (d), 
allowing  for  public  notice  and  comment 
and  a  3f>-dBy  delay  in  the  efiective  date 
of  a  rule,  are  unnecessary  and 
impracticable. 

List  of  Subiecls  in  43  CFR  Part  4 

Administrative  practice  and 
procedure.  Mines,  Public  lands.  Surface 
mining. 

Therefore,  part  4  of  title  43  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  4-(AMENDED] 

Subpart  E— Special  Procadurs* 
AppHcabia  to  Public  Land  Haartngs 


1.  The  authority  citation  for  subpart  E 
of  part  4  continues  to  read  as  follows: 

Aulkarity:  Sectioos  4.470  to  4.478  also 
issued  uiukr  authority  of  sec.  2, 48  Stat 
1270:  4J  U.S.C  315a. 

2.  Section  4.413  is  amended  by 
revising  the  address  in  paragraph 
(c)(2)(iv)  to  read  as  follows: 

(4.413    gervlee  ot  noHee  et  appeal  and  of 
oltiar  documanls. 


(c)' 
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(2)  •  •  • 

(i»)*  •  • 

Regional  Solicitor.  Rocky  Mountain 
Region,  U.S.  Department  of  the  Interior. 
755  Parfet  Street.  Suite  151.  Lakewood. 
0080215: 


Subpart  L—SpwW  RulM  ApfdciU* 
to  SurtaM  Coal  MMng  MMring*  and 


3.  The  authority  citation  for  subpart  L 
of  part  4  continues  to  read  as  tallows: 

AltflMrit):  30  U.aC  1256.  IZaO.  1261. 
1264, 1266, 1271. 1272. 127S,  12a3: 5  U,&C 
301. 

|4.1in    [Anandaq 

4.  In  S  4.1109(aX2].  the  seven 
undesignated  paragraphs  are  designated 
as  (i)  through  (vii). 

5.  In  S  4.1109,  newly  designated 
paragraphs  (a)(2]  (iii],  (v).  and  (vii)  are 
revised  to  read  as  follows: 

|4w11« 


(a)«  •  • 

(2)*  •  * 

(iii)  For  mining  operations  in 
Colorado.  Mootana,  North  Dakota, 
South  Dakota,  and  Wyoming,  including 
mining  operations  located  on  Indian 
lands  within  those  States:  Regional 
Solicitor,  Rocky  Mountain  Region,  U.S. 
Department  of  the  Interior.  755  Parfet 
Street.  Suite  151,  Lakewood.  CO  80215: 
Telephone:  (303)  231-5350;  FAX:  (303) 
231-5360. 


(v)  For  the  challenge  of  permitting 
decisions  affecting  mining  operations 
located  on  Indian  lands  within  Arizona, 
Olifomia,  and  New  Mexico:  Regional 
.  Solicitor,  Rocky  Mountain  Region,  U.S. 
Department  of  the  Interior,  755  Parfet 
Street.  Suite  151.  Lakewood,  CO  80215; 
Telephone:  (303)  231-5350;  FAX:  (303) 
231-5360. 


(vii)  For  the  challenge  of  permitting 
decisions  affecting  mining  operations  in 
Washington:  Regional  Solicitor.  Rocky 
Mountain  Region.  U.S.  Department  of 
the  Interior,  755  Parfet  Street,  Suite  151, 
Lakewood.  CD  80215;  Telephme:  (303) 
231-5350:  FAX:  (303)  231-5360. 

Dsled:  June  12, 1996. 
tntikM  B.  Teegar, 

Acting  Aautara  Seavlary— Policy, 

Uanagfsoient  and  Budget 

IFR  Dec  98-19392  Filed  8-1-96:  8:45  ami 


FEOERALCOMMUMCATIONS 

47CFRPart20 

(CC  Ooekat  No.  94-102;  FOC  9»-M4] 

CompatlMllty  Of  Wflrataaa  Swvtcaa 
WW)  Eniiancad  911 

AQBICr:  Federal  Communicatiaos 

Commission. 

action:  Final  rule. 


I:  The  Federal  Communications 
rnmmtsalon  has  adopted  a  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking  that  creates  rules  to  govern 
the  availability  of  basic  911  services  and 
the  implementation  of  Enhanced  911 
(E911)  for  wireless  services.  (The 
summary  of  the  Further  Notice  of 
Propoeed  Rulemaking  portion  of  this 
decision  may  be  found  elsewhere  in  this 
edition  of  the  FedarmI  Kagialar).  The 
primary  goal  of  this  prxx«eding  is  to 
promote  safety  of  life  and  property 
through  the  use  of  wireless 
communications,  ensure  broad 
availability  of  wireless  911  services,  by 
creating  a  uniform,  nationwide  standard 
concerning  the  processing  of  91 1  calls 
from  wireless  handsets,  and  establish  a 
timetable  for  the  development  and 
deployment  of  technok^es  that  will 
enable  wireless  carriers  and  emergency 
service  providers  to  identify  the  location 
of  wireless  911  callers. 
EFFECTIVE  DATE:  October  1, 1996. 
FOn  FURTHER  INF0MIATK3N  CONTACT: 
Peter  G.  Wolfe,  Policy  Division, 
Wireless  Telecommunications  Bureau, 
(202)  418-1310. 

8UPPI.EIIENTARY  MFOMIATION:  This  is  a 
summary  of  the  Report  and  Order 
("R&O")  portion  of  the  Commission's 
Report  and  Order  and  Further  Notice  of 
Propoeed  Rulemaking  in  CC  Docket  No. 
94-104;  FCC  96-264,  adopted  June  12, 
1996,  and  released  July  26, 1996.  The 
summary  of  the  Further  Notice  of 
Proposed  Rulemaking  portion  of  this 
decision  may  be  found  elsewhere  in  this 
edition  of  the  Federal  Register.  The 
complete  text  of  this  RAO  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  N.W.  Washington,  D.C,  and  may 
be  purchased  from  the  Conunisalon's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  N.W.,  Suite  140, 
Washington,  D.C.  20037. 

Synopaia  of  the  Report  and  Order 

1.  In  the  RAO,  the  Commission 
adopted  several  requirements  and  made 
them  applicable  to  all  cellular  licensees. 


broadband  Personal  Communications 
Service  (PCS),  and  certain  Specialized 
Mobile  Radio  (SMR)  Ucensees.'  These 
SMR  providera  include  800  MHz  and 
900  MHz  SMR  licensees  that  hold 
geographic  ai«a  licensees,  as  well  as 
incumbent  wide  area  SMR  licensees 
defined  as  licensees  who  have  obtained 
extended  implementation 
authorizations  in  the  800  MHz  or  900 
MHz  SMR  service,  either  by  waiver  or 
under  Section  90.629  of  the 
Commission's  Rules.  The  covered  SMR 
piovidera  include  only  licensees  that 
offer  real-time,  tow-way  switched  voice 
service  that  is  interconnected  with  the 
public  switched  network,  either  on  a 
stand-alone  basis  or  packaged  with 
other  telecommunications  services.' 
These  classes  of  licensees  are  hereafter 
referred  to  as  "covered  carriers."  Certain 
other  SIvlR  licensees  and  Mobile 
Satellite  Service  (MSS)  carrien  are 
exempt  from  our  requirements. 

2.  For  basic  911  services,  the  RAO  first 
requires  that,  not  later  than  12  months 
after  the  effective  date  of  the  rules 
adopted  in  this  proceeding,  covered 
carriers  must  process  and  transmit  to 
any  appropriate  PSAPs  all  911  calls 
made  from  wireless  mobile  handsets 
which  tranamit  a  code  identification.^ 
including  calls  initiated  by  roamera.  The 
processing  and  transmission  of  such 
calls  shall  not  be  subject  to  any  user 
validation  or  similar  procedure  that 
otherwise  may  be  invoked  by  the 
covered  carrier. 

3.  In  the  case  of  911  calls  made  from 
wireless  mobile  handsets  that  do  not 
transmit  a  code  identification,  not  later 
than  12  months  after  the  effective  date 
of  the  rules  adopted  in  this  proceeding, 
covered  carriers  must  process  and 
transmit  such  calls  to  any  appropriate 
PSAP  which  previously  has  issued  a 
formal  instruction  to  the  carrier 


■  Tha  Notice  of  Propoaed  Rulemaking  tnltiatiog 
this  proceeding  may  be  found  at  59  FR  5487B. 
November  2.  1994. 

'Tbe  tenn  "coda  idaotificatioo."  wrhan  ujad  in 
tlkU  Order  in  conjunction  with  91 1  calls,  mneni  (1) 
in  tba  case  of  oilt  truicmitted  over  the  giciUties  of 
a  covered  carrier  other  than  a  Specialized  Mobile 
Radio  caiTier  that  is  subject  to  the  raquirenients  of 
this  Order,  a  call  originated  from  a  nmbila  unit 
which  hes  a  Mct>ile  Identification  Number  (VON): 
and  (Z)  in  the  csaa  of  calls  trensmitted  over  the 
ticilitles  of  a  Specialised  Mobile  Radio  carrier  that 
is  su^ect  to  the  tequiiemeiHs  of  this  Order,  a  call 
originated  horn  a  mobile  unit  which  has  the 
functional  equivalent  of  a  MIN.  A  MIN  is  a  34-bit 
Unary  number  thst  a  PCS  or  cellular  hsndset 
transmits  ai  pert  of  the  proceaa  of  identifying  itself 
to  wireless  networks.  Each  handset  has  one  MIN. 
and  it  is  derived  from  the  ten-digit  North  Amerltran 
Numbering  Plan  (NANP)  telephone  number  tliat  if 
programmed  into  the  handset  by  e  CMRS  provider 
(anerelly  wtten  it  ioiUatas  service  for  e  new 
sufaecriber.  See.  e.g..  EIA/TIA  Slantfard  SS3,  Mobile 
SutlOD— Lend  Suiion  CompatibUity  SpedBcetian, 
Septamber  losa,  el  2,3.1. 


involved  that  the  PSAP  desires  to 
receive  such  calls  from  the  carrier. 

4.  Not  later  than  12  months  after  the 
effective  date  of  the  rules  adopted  in 
this  proceeding,  covered  carrien  must 
be  capable  of  transmitting  calls  by 
individuals  with  speech  or  hearing 
disabilities  through  devices  used  in 
conjunction  with  or  as  a  substitute  for 
traditional  i#ireless  mobile  handsets, 
e.g.,  through  the  use  of  Text  Telephone 
Devices  (TTY)  to  local  911  services. 

5.  The  implementation  and 
deployment  of  enhanced  911(Egil) 
fJBatures  and  functions  will  be 
aoximplished  in  two  phases.  Under 
Phase  1.  not  later  than  12  months  after 
the  effective  date  of  the  rules  adopted  in 
this  pnx^eding,  ixvered  carriers  must 
have  initiated  the  actions  necessary  to 
enable  them  to  relay  a  caller's 
Automatic  Number  Identification  (ANI) 
and  the  location  of  the  base  station  or 
ceU  site  receiving  a  911  call  to  the 
designated  PSAP.  Not  later  than  18 
months  after  the  effective  date  of  the 
rules  adopted  in  this  RAO,  such  c:arriers 
must  have  completed  these  actions. 
These  capabilities  will  allow  the  PSAP 
attendant  to  call  back  if  ^  911  call  is 
disconnected. 

6.  Under  Phase  n,  not  later  than  five 
years  after  the  effective  date  of  the  ru4e$ 
adopted  in  this  proceeding,  covered 
carriers  are  required  to  achieve  the 
capability  to  identify  the  latitude  and 
longitude  of  a  mobile  imit  making  a  911 
call,  within  a  radius  of  no  more  than 
125  meters  in  67  percent  of  all  cases. 

7.  The  E911  (Phase  I  and  Phase  11) 
requirements  imposed  upon  covered 
carriers  in  the  Order  shall  apply  only  if 
(1)  a  carrier  receives  a  r^uest  for  such 
E911  services  from  the  administrator  of 
a  PSAP  that  is  capable  of  receiving  and 
utilizing  the  data  elements  asscxdated 
with  the  services:  and  (2)  a  mechanism  . 
for  the  recovery  of  costs  relating  to  the 
provision  of  such  services  is  in  place.  If 
the  carrier  receives  a  request  less  than 

6  months  before  the  implementation 
ilates  of  Phase  I  and  Phase  II,  then  it 
must  comply  with  the  Phase  I  and  Phase 
n  requirements  vtnthin  6  months  after 
the  receipt  of  the  notice  sperniying  the 
request. 

8.  Covered  carrien,  in  coordination 
with  the  public  safety  organizations,  are 
also  directed  to  resolve  certain  E911 
implementation  issues,  including  grade 
of  service  and  interface  stamiards, 
through  industry  consensus  in 
conjunction  with  standard-setting 
bodies. 

Final  Regnlatory  FlexibiUly  Analyiia 

9.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),  an  bitial  Regulatory  Flexibility 


Analysis  (IRFA)  was  incorporated  in  the 
Notice.  The  Commission  sought  written 
public  comments  on  the  proposals  in 
the  Notice,  including  on  the  IRFA.  The 
Ckimmission's  Pinal  Regulatory 
Flexibility  Analysis  (FRFA)  in  this 
Order  conforms  to  the  RFA,  as  amended 
by  the  Contract  With  America 
Advancement  Act  of  1996,  Public  Law 
No.  104-121. 110  SUt.  847  (1996) 
(CWAAA).' 

L  Need  For  and  Objective  of  the  Rules 

10.  This  Report  and  Order  adopts 
policies  concerning  the  operation  of  911 
and  enhanced  911  (E911)  emergency 
calling  service  and  the  services 
provided  by  cellular,  broadband 
personal  communications  services 
(PCS),  and  geographic  area  specialized 
mobile  radio  (SMR)  licensees. 
Oimmenters  responding  to  the  Notice  in 
this  proceeding  have  identified  a 
number  of  ways  in  which  911  and  E91I 
might  be  available  through  the  use  of 
wireless  telephones,  and  have  indicated 
that  more  widely  available  911  and 
E911  services  will  save  lives  and 
property.  Commenten  also  have 
indicated  that  various  enhancements  to 
wireless  911  service,  such  as  the  abiUty 
of  the  carrier  to  provide  precise  caller 
location  information  to  the  public  safety 
answering  point  administrators,  would 
make  significant  contributions  to  the 
effectiveness  of  wireless  911  services. 

11.  We  find  that  the  benefit  of 
providing  for  more  wridely  available  and 
more  effective  911  and  E911  services  for 
users  of  wireless  telephones  exceed  any 
negative  effects  that  may  result  from  the 
promulgation  of  rules  for  this  purpose. 
Thus,  we  conclude  that  the  public 
Interest  is  served  by  requiring  that 
wireless  telephones  operate  effectively 
with  E911  systems. 

n.  Summary  of  Issues  Raised  by  the 
PoUic  Cominents  In  Response  to  the 
Initial  Regulatory  Fhixlbility  Analysis 

12.  No  comments  were  submitted  in 
direct  response  to  the  Initial  Regulatory 
Flexibility  Analysis.  In  general 
comments  on  the  Notice,  however,  a 
number  of  commenters  raised  issues 
that  might  affect  small  entities.  Most  of 
the  wireless  industry  supported 
exemption  for  site-specific  Specialized 
Mobile  Radio  (SMR)  licensees  due  to 
their  limited  intercoiuiection  with  the 
public  switched  network.  Rural  cellular 
providers  argued  that  they  should  be 
exempted  from  E911  requirements 
because  of  the  high  expense  in  low 
density  markets,  as  well  as  the  lack  of 


>  Subtitle  n  of  the  CWAAA  is -The  Small 
Busineea  Regulatory  EntoroemBot  Feiniees  Act  of 
199B."  (SBREFA).  codiBed  at  S  U.S.C  Seoi. 


emergency  service  provider  capabilities 
in  such  niarkets. 

m.  Projected  Reporting,  Recordkeeping 
and  Other  Compliance  Requirements  of 
the  Rule 

13.  There  are  no  general  reporting  or 
recordkeeping  requirements.  Thoe  an. 
however,  requirements  for  a  group  of 
trade  and  consiuner  organizations  to 
report  to  the  Commission  on  the  status 
of  industry  discussions  of  technical 
standards  and  other  implementation 
issues.  We  assume  that  these  reports 
will  be  prepared  by  the  professional 
staff  of  these  associations,  and  we  do 
not  intend  to  impose  any  urmecessary 
bunlens  or  costs  on  the  entities  involved 
in  the  preparation  and  submission  of  the 
reports.  Tlie  rule  will  require  cellular, 
broadband  PCS,  and  geographic  area 
SMR  lic:ensees  to  upgrade  their 
equipment  so  that; 

(1)911  calls  from  vrireless  mobile 
hanilsets  which  transmit  a  code 
identification  will  be  transmitted 
without  delay  or  credit  vraification. 

(2)  911  calls  from  any  mobile  handset 
will  be  transmitted  without  delay  or 
credit  verification  to  any  emergency 
service  provider  who  requests  that  they 
be  transmitted. 

(3)  911  calls  may  be  transmitted  by 
speech  or  hearing  impaired  individuals 
throu^  Text  Telephone  Devices. 

(4)  Emergency  service  providera  vnll 
be  enabled  to  call  back  911  calls  M^iich 
are  disconnected. 

(5)  Emergency  service  providera  will 
be  sent  the  l<x:ation  of  the  911  caller 
within  a  radius  of  125  meten  by 
longitude  and  latitude  in  67  percent  of 
all  cases. 

14.  These  upgrades  will  require 
engineering  and  construction  work  no 
switches,  protocols,  ^nd  network 
architectures.  We  recognize  that  full 
implementation  of  wireless  E911  will 
incur  additional  expenses.  However,  we 
have  found  that  E911  service  to  be  in 
the  public  interest  and  that  these 
relatively  fixed  costs  will  be  spread  over 
a  widening  base  of  subscribers  as 
wireless  subscribership  grows,  lowering 
unit  costs  per  subscriber. 

IV.  Description  and  Estimate  of  Small 
Entities  Subject  to  the  Rules 

15.  The  rule  adopted  in  this  Report 
and  Order  will  apply  to  providera  of 
cellular,  broadband  PCS,  and  geographic 
area  800  MHz  and  900  MHz  Specialized 
Mobile  Radio  (SMR)  services,  including 
licensees  who  have  obtained  extended 
implementation  authorizations  in  the 
800  MHz  or  900  MHz  SMR  services, 
either  by  waiver  or  imder  Section 
90.629  of  the  Commission's  Rules. 
However,  the  rule  will  apply  to  SMR 
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licensees  only  if  they  oflisr  rflBl-Ume, 
two-way  voice  service  that  is 
interconnected  with  the  public  switched 
network. 

a.  Estimates  for  Cellular  Licensees 

16.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  cellular  licensees. 
liierefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  radiotelephone 
companies,  lliis  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1,500 
persons.'  Since  the  Regulatory 
Flexibility  Act  amendments  were  not  in 
efiect  until  the  record  in  this  proceeding 
was  closed,  the  Commission  was  unable 
to  request  information  regarding  the 
number  of  small  cellular  businesses  and 
is  unable  at  this  time  to  make  a  precise 
estimate  of  the  number  of  celluter  firms 
which  are  small  businesses. 

17.  The  size  data  provided  by  the  SBA 
does  not  enable  us  to  make  a  meaningful 
estimate  of  the  number  of  cellular 
providers  which  are  small  entities 
because  it  combines  all  radiotelephone 
companies  with  500  or  more 
employees.'  We  therefore  used  the  1902 
Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  That  census  shows  that  only 
12  radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  whidi  operated  during 
1992  bad  1,000  or  more  employees.' 
Therefore,  even  if  all  12  of  these  large 
finns  were  cellular  telephone 
companies,  all  of  the  remainder  were 
small  businesses  under  the  SBA's 
definition.  We  assume  that,  for  purposes 
of  our  evaluations  and  conclusions  in 
the  Final  Regulatory  Flexibility 
Analysis,  all  of  the  current  cellular 
licensees  are  small  entities,  as  that  term 
is  defined  by  the  SBA.  Although  there 
are  1.758  cellular  licenses,  we  do  not 
know  the  number  of  cellular  licensees, 
since  a  cellular  licensee  may  own 
several  licenses. 

18.  We  assume  that  all  of  the  current 
rural  cellular  licensees  are  small 


•  13  CFR  i  121.201.  Slanduil  InduatrUI 
CbHiBcuiiin  (SIC)  Coda  4ai2. 

*U.  S.  Small  BiuinoM  Adminijuarion  1992 
Eoononiic  Cniuui  Emptoyment  Repon.  Buraau  of 
tbaCofuus,  U.S.  Depdurtmanl  of  Cuninwnie.  SIC 
Code  4812  (radiotelephone  conununlcatloiu 
ioduBOy  data  adopted  by  llu  SBA  Office  of 
Advocacy). 

*  U.S.  Bureau  of  the  Onaoa.  U.S.  Depailiuenl  of 
Ccanmerce.  1992  0niu5ofTrantportatioa, 
Conunuoicalions.  and  Utilitiet,  UC92-S-1,  Subject 
Sarlea.  Eatabtistunent  and  Finn  Stza.  Table  5, 
Employm«n1  Size  of  Flnoa:  1992.  SIC  Code  4812 
(iaauad  May  leesl. 


businesses.  Comments  filed  by  small 
business  associations,  the  Organization 
for  the  Protection  and  Advancement  of 
Small  Telephone  Companies 
(OPASTCO),  state  that  V>  of  its  440 
members  provide  cellular  service,  and 
comments  filed  by  the  Rural  Cellular 
Association  (RC^)  state  that  its 
members  serve  80  cellular  service  areas. 
We  recognize  that  these  numbeis 
represent  only  part  of  the  current  rural 
cellular  licensees  because  there  might 
be  other  rural  companies  not 
represented  by  either  association. 

b.  Estimates  for  Broadband  PCS 
Licensees 

19.  The  broadband  PCS  spectrum  is 
divided  into  six  frequency  blocks 
designated  A  through  F.  Pursuant  to  47 
CFR  $  24.720(b),  the  Commission  has 
defined  "small  entity"  for  Blocks  C  and 
F  licensees  as  firms  that  had  average 
gross  revenues  of  less  than  S40  million 
in  the  three  previous  calendar  years. 
This  regulation  defining  "small  entity" 
in  the  context  of  broadband  PCS 
auctions  has  been  approved  by  the 
SBA.' 

20.  The  Commission  has  auctioned 
broadband  PCS  licenses  in  Blocks  A,  B, 
and  C  We  do  not  have  sufficient  data 
to  determine  how  many  small 
businesses  under  the  Commission's 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  As  of  noiv,  there  are 
90  non-defaulting  winning  bidders  that 
qualify  as  small  entities  in  the  Block  C 
auction.  Based  on  this  information,  we 
conclude  that  the  number  of  broadband 
PCS  licensees  affected  by  the  rule 
adopted  in  this  Report  and  Order 
includes  the  90  non-defaulting  winning 
bidders  that  qualify  as  small  entities  in 
the  Block  C  broadband  PCS  auction. 

21.  At  present,  no  licenses  have  been 
awarded  for  Blocks  D,  E,  and  F  for 
spectrum.  Therefore,  there  are  no  small 
businesses  currently  providing  these 
sendoes.  However,  a  total  of  1.479 
licenses  will  be  awarded  in  the  D,  E, 
and  F  Block  broadband  PCS  auctions, 
which  are  scheduled  to  begin  on  August 
26, 1996.  Eligibility  for  the  493  F  Block 
licensees  is  limited  to  "entrepreneur" 
with  the  average  gross  reveriues  of  less 
than  S12S  million.  However,  we  cannot 
estimate  how  many  small  businesses 
under  the  Commission's  definition  will 
win  F  Block  licensees,  or  D  and  E  Block 
licensees.  Given  the  facts  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  number  of 


prospective  D,  E,  and  F  Block  licensees 
can  be  made,  we  assume,  for  purposes 
of  our  evaluations  and  conclusions  in 
this  FRFA,  that  all  of  the  licenses  will 
be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  SBA. 

c.  Estimates  for  SMR  Licensees 

22.  Pursuant  to  47  C.F.R  90.814(b)(ll, 
the  Commission  has  defined  "small 
entity"  for  geographic  area  800  MHz  and 
900  MHz  SMR  licenses  as  firms  that  had 
average  gross  revenues  of  less  than  J15 
million  in  the  three  previous  calendar 
years.  This  regulation  defining  "small 
entity"  in  the  context  of  800  MHz  and 
900  MHz  SMR  has  been  approved  by  the 
SBA.» 

23.  The  rule  adopted  in  this  Report 
and  Order  applies  to  SMR  providers  in 
the  800  MHz  and  900  MHz  bands  that 
either  hold  geographic  area  licenses  or 
have  obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  9(K) 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  less 
than  $15  million.  Since  the  Regulatory 
Flexibility  Act  amendments  were  not  in 
effect  until  the  record  in  this  proceeding 
was  closed,  the  Commission  was  unable 
to  request  information  regarding  the 
number  of  small  businesses  in  this 
category.  We  do  know  that  one  of  these 
firms  has  over  SIS  million  in  revenues. 
We  assume,  for  purposes  of  our 
evaluations  and  conclusions  in  this 
FRFA,  that  all  of  the  remaining  existing 
extended  implementation 
authorizations  are  held  by  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

24.  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  who  qualified  as  small 
entities  under  the  Commission's 
definition  in  the  900  MHz  auction. 
Based  on  this  information,  we  conclude 
that  the  number  of  geographic  area  SMR 
hcensees  affected  by  the  rule  adopted  in 
this  Report  and  Order  includes  these  60 
small  entities. 

25.  No  auctions  have  been  held  for 
BOO  MHz  geographic  area  SMR  licenses. 


'  S«i  Implemeiilatioo  of  Section  30g(|l  of  the 
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Thentora,  no  small  entitia*  cuirantly 
hold  then  Ucoises.  A  total  of  525 
Ucanies  will  be  awarded  fbr4be-upper 
200  channels  in  the  800  MHz 
geographic  area  SMR  auctian.  Howaver, 
the  Conuniaaion  has  not  yet  detennined 
how  many  licenses  will  be  awarded  for 
th«  lower  230  dumnels  in  the  800  MHz 
geographic  area  SMR  auction.  There  is 
DO  ba^  to  estimate,  moreover,  how 
many  small  entities  virithln  the  SBA's 
tlefinition  will  win  these  liceoaea.  Givan 
the  bets  that  nearly  all  radiotelephone 
companies  have  fewer  than  1,000 
employeas  and  that  no  tellable  eatimatn 
of  me  number  of  proapective  800  MHz 
lioansees  can  be  made,  vre  aaaume,  br 
puipcaes  of  our  evaluations  and 
concltuians  in  this  FRFA,  that  all  of  the 
licenaes  will  be  awarded  to  amall 
entitiea,  as  that  tann  1*  definad  by  the 
SBA. 

V.  Stapa  Takan  To  Minlmlaa  the 
BimMas  on  Small  Entltias 

26.  The  Commission  in  this 
proceeding  ha*  cxinsidered  comments 
on  ways  of  achieving  wider  Sll 
availability  and  B911  compatibility  with 
wireleaa  tadaphone  serrioes.  In  doing  so, 
the  Commlaiian  has  adopted 
ahiBxnativaa  which  ininfmtg»  burdens 
placed  on  small  entities.  Pint.  It  has 
hmitad  tha  regulation*  to  mass  market 
tvro-way  voice  aorvice*.  In  doing  so,  it 
■xchuiad  small  local  specializaa  mobile 
servioe*  wfaidi  pitivida  mainly  dispatch 
services  and  do  not  provide  the  mass 
maricet  services  whitdi  most  users  rely 
on  to  send  911  calls.  It  has  also 
excluded  mobile  satellite  systems. 
Second,  it  provided  for  waiven  for 
small  ninl  cellular  canian,  and  also 
providad  that  moat  services  would  not 
be  required  unless  specifically 
rei]UMted  by  the  loral  emergency 
aenice  providen.  lUrd,  it  ha*  takan 
industry  concern*  into  account  by 
baaing  the  schedule  for  implemanting 
E911  on  that  recommended  by  tha 
Conaensus  Agreement  between  the 
Cellular  Tel^hona  Industry  Association 
and  public  s^ety  organizations,  which 
tloea  not  require  caller  location 
infonnation  until  five  years  after  the 
rules  adopted  in  the  C^er  become 
efiective.  Finally,  it  has  made  the  E911 
requirements  conditional  on  (1)  a 
request  by  a  local  emergeaicy  service 
provider  that  i*  capable  of  laoeiving  and 
using  the  infonnatioo:  and  (2)  a 
mec£anism  for  the  recovery  of  costs 
relating  to  the  proviaicn  of  the  service. 
Tharafbra,  tha  burden  on  small  entities 
will  be  otbet  by  the  mquiiement  that  a   . 
cost  recovery  medianiam  wfill  be  in 
plac»  before  their  E91 1  obligations  need 
to  be  implemented. 


VL  SigiUacant  Ahaniativa*  Coaiaidarad 
andRetactad 

27.  Tha  Commission  rejected  the 
alternative  proposal  that  the  rule* 
shculd  be  applicable  to  all  providers  of 
Commercial  Mobile  voice  servioes 
because  not  all  CMRS  services  are  mass 
market  voice  servicss  whoae  usen 
expect  to  be  able  to  use  them  to  call  911. 
Specifically,  the  Commission  fouiul  that 
the  costs  of  requiring  local  SMR  servicee 
to  comply  with  the  rules  would 
outweigh  the  benefits  and  application  of 
the  ruin  to  them,  and  would  give  them 
an  incentive  to  eliminate  their 
intercotmection  to  the  public  netvinxk, 
wdiich  would  not  be  in  the  public 
interest  The  Commission  did  not 
exempt  rural  cellular  carriers  from  these 
requirements,  as  requested  by  some  of 
commentera,  but  instead  provided  for 
vraiven.  The  Omsansus  Agreement 
betvireen  the  Cellular  Telephone 
Industry  Association  and  public  safety 
organizations  indicated  that  the 
signatories  tiftnild  work  with  rural 
cellular  carriers  to  resolve  their 
problems  in  gtxxi  bith,  and  that  the 
iasue  of  how  such  carriers  would  be 
treated  need  not  delay  the  final  rule, 
which  would  be  required  in  the  public 
interest.  Insteaii  reviewing  tha  need  for 
applying  the  rules  to  rural  cellular 
carrieia  could  be  reviewed  on  an  - 
individualized  basis.  Moreover,  the 
Conunlasion  relied  on  the 
representations  that  many  emergent^ 
service  providers  do  not  use  911  in  rural 
areas,  so  that  the  requirement  that  the 
emergency  service  providers  would 
have  to  request  and  be  tatpable  of 
receiving  uid  using  the  ^11  services 
would  protect  carriers  from  tha 
obligation  to  provide  unneedad  services. 
Furrier,  the  requirement  that  there  be  a 
cost  recovery  mechanism  would  protect 
amall  carriers  from  having  to  absorb 
excessive  costs. 

28.  The  Commission  rejected 
proposab  to  lieUy  the  provisicm  of  the 
upgrades  necessary  to  expand  the 
availability  of  911  and  the  accuracy  of 
locatioo  technology  because  these 
upgrades  will  result  in  saving  live*  and 
property  and  because  the  requirements 
of  the  rules  were  included  in  the 
Consensus  Agreement  We  rejected  the 
argument  that  imposing  911  availability 
retjuiremants  on  wiralms  canian  would 
competitively  disadvantage  wirelaa 
carriers,  since  several  wireless  carriers 
have  been  voluntarily  transmitting  911 
calls  without  a  validation  requirement 
Moreover,  the  Commission  rejected 
proposals  that  Federal  grade  of  service 
and  other  standards  should  be 
developed  by  the  Commission,  and 
instead  determined  that  parties  should 


be  allowed  to  develop  standard*  vrith 
monitoring  by  the  Conuniasicai,  since 
these  isaues  require  a  level  trfaxpaitlae 
wdiich  can  best  be  achievad  by  intia- 
industry  disaissions. 

Vn.  Rapost  to  CMiyasi 

29.  The  Commission  shall  aand  a  copy 
of  thU  Pinal  Regulatory  Flexibility 
Analysis  along  with  this  Order  in  a 
report  to  Cannes*  punuant  of  the  Small 
Businesa  Regulatory  Enforcement 
Fairnaas  Act  of  1996,  codified  at  S 
U.S£.  Section  801(aHl)(A).  A  copy  of 
this  RFA  wrill  also  be  published  in  the 
Federal  Kegialar. 

Orderutg  Clauses 

30.  Accordingly,  it  is  ordered  that  the 
rule  amendment*  specified  below  shall 
becone  effective  October  1, 1996. 

31.  It  is  further  ordered  That  the 
Pelitioo  of  the  Ad  Hoc  Alliance  for 
Public  Access  to  911  is  granted  in  part 
a*  set  forth  in  the  text  of  the  Order. 

32.  It  is  further  ordered  That  the 
signatories  to  the  Consensus  Agreement, 
the  Personal  Communications  Industry 
Assodatian,  anil  the  Ad  Hoc  Alliance 
for  Public  Access  to  911  file  joint  annual 
reponi  within  30  days  after  the  end  of 
eaich  calendar  year,  as  set  forth  in  the 
text  of  this  Order. 

33.  It  is  further  ordered  That  tha 
signatories  to  the  Consensus  Agreement 
the  Persimal  Communications  Industry 
Association,  and  Telecommunicatitm* 
for  tha  Deat  Inc.  file  a  joint  report 
within  cme  year  of  the  eOsctive  date  of 
tha  rules  adopted  herein,  as  set  icsth  in 
the  text  of  the  Order. 

34.  This  action  is  taken  pursuant  to 
Sections  1, 4(1).  201,  208, 215,  303.  and 
309  of  tha  Communications  Act  of  1834, 
as  amended,  47  U.S.C.  151. 154(i).  201, 
208,  215.  303,  309. 

LM  af  Sdbfsds  in  47  CFR  Past  10 

Cammunications  common  carriers. 
Federal  Commiinicatioiu  Commiasioa. 
Pedaial  CoQununications  Cammissioa. 
WilUaa  F.  Calna, 
Acting  Secrvbuy. 


Part  20  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20-COMMERCUL  MOeiLE 
RAOtO  SERVICES 

1.  The  authority  citation  for  Part  20 
«vmtinii««  to  read  as  follows: 

AiAocilr  Sactioni  4.  303  and  392, 4«  StsL 
lOae,  1082,  »  aBMlldsd:  47  U.S.C  154,  MS. 
and  332. 


/    Vnl      R1       Kin      1  Cfl     /    l?*i/ttt«r 
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2.  Section  20.03  is  amended  by 
adding  tlie  following  definitions  in 
alphabetical  order  to  read  as  follows: 

e20.3    PsilfllBwii. 

Automatic  Number  Identification.  A 
system  which  permits  the  identification 
of  the  caller's  telephone  number. 

-Code  Identification.  A  Mobile 
Identification  Number  for  calls  carried 
over  the  facilities  of  a  cellular  or 
Broadband  PCS  licensees,  or  the 
functional  equivalent  of  a  Mobile 
Identificatioo  Number  in  the  case  of 
calls  carried  over  the  bdlities  of  a 
Specialized  Mobile  Radio  Services. 

Mobile  Identification  Number.  A  34- 
bit  number  that  is  a  digital 
lepresenlation  of  the  10-digit  directory 
telephone  number  assigned  to  a  mobile 
station. 
•        •        ■        *        • 

Pseudo  Automatic  Number 
Identification.  A  system  which 
identifies  the  location  of  the  base  station 
or  cell  site  through  which  a  mobile  call 


Ublic  Safety  Answaing  Point.  A 
point  that  lus  been  designated  to 
receive  911  calls  and  route  them  to 
emergency  service  personnel. 

•        •        *        *        * 

3.  Section  20.18  is  added  to  lead  as 
follows: 

|2ai«    •llSsfvIo*^ 

(al  The  followdng  requirements  are 
only  applicable  to  Broadband  Personal 
Cimmiunicaticms  Services  (part  24, 
subpart  E  of  this  chapter]  and  Cellular 
Radio  Telephone  Senrice  (part  22, 
Aibpart  H  of  this  chapter),  Geographic 
Area  Specialized  Mobile  Radio  Services 
in  the  800  MHz  and  900  MHz  bands 
(included  in  part  90,  subpart  S  of  this 
chapter)  and  offer  real-time,  two-way 
voice  aervioe  that  is  interconnected  with 
the  public  switched  network,  and 
Incumbent  Wide  Area  SMR  Licensees. 

(b)  As  of  October  1, 1907,  licensees 
subject  to  this  section  must  process  all 
911  calls  which  transmit  a  Code 
Identification  and  must  process  all  911 
wireless  calls  which  do  not  transmit  a 
Code  Identification  where  requested  by 
the  administrator  of  the  designated 
Public  Safety  Answering  Point  which  is 
capable  of  receiving  and  utiliang  the 
data  elements  associated  with  911 
service. 

(c)  As  of  October  1, 1997,  licensees 
subject  to  this  section  must  be  capable 
of  transmitting  911  calls  tem 
individuals  with  speech  or  hearing 
disabilities  through  means  other  than 
mobile  radio  handsets,  e.g.,  through  the 
use  of  Text  Telephone  Devices. 


(d)  As  of  April  1, 1998,  licensees 
subject  to  this  section  must  relay  the 
telephone  number  of  the  originator  of  a 
911  call  and  the  location  of  the  cell  site 
or  base  station  receiving  a  911  call  from 
any  mobile  handset  or  text  telephone 
device  accessing  their  systems  to  the 
designated  Public  Service  Answering 
Point  through  the  use  of  Pseudo 
Automatic  Number  Identification  and 
Automatic  Niunber  Identification. 

(e)  As  of  October  1,  2001,  licensees 
subject  to  this  section  must  provide  to 
the  designated  Public  Service 
Answering  Point  the  location  of  a  911 
call  by  longitude  and  latitude  within  a 
radius  of  1 25  meters  using  root  mean 
square  lechni<jues. 

(f)  The  reqturements  set  forth  in 
paragraphs  (d)  and  (e)  of  this  section 
shall  be  applicable  only  if  the 
administrator  of  the  draignated  Public 
Service  Answering  Point  has  requested 
the  services  required  under  those 
paragraphs  and  is  capable  of  receiving 
and  utilizing  the  data  elements 
associated  with  the  service,  and  a 
mechanism  for  recovering  the  costs  of 
the  service  is  in  place. 

[FR  Doc  96-19662  Filed  8-1-96: 8:45  ami 
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AManHc  Tune  Fliheri— ;  doeura 

AOeiCT:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishery  closure. 


':  NMFS  closes  the  Angling 
category  fishery  for  large  school  and 
small  medium  Atlantic  bluefin  tuna 
(ABT).  Closure  of  this  fishery  is 
necessary  because  the  annual  quota  of 
100  metric  tons  (mt)  of  large  school  and 
small  medium  AST  allocated  to  the 
Angling  category  is  projected  to  be 
attained  by  July  31, 1996.  The  intent  of 
this  action  is  to  prevent  overharvest  of 
the  quota  established  for  this  fishery. 
EFFECTIVE  DATl:  The  closure  is  effective 
from  2330  hours  local  time  July  31 
through  December  31. 1996. 
FOR  FUKTHED  iVOMMTKNI  CONTACT:  Bill 
Hogarth,  301-713-2347. 
SUPPLaKNTAmr  MFOflMATION: 

Regulations  implemented  under  the 
authmity  of  the  Atlantic  Tunas 


Convention  Act  (16  U.S.C  ^71  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285. 

Implementing  regulations  for  the 
Atlantic  tuns  fisheries  at  SO  CFR  285.22 
provide  for  a  total  annual  quota  of  large 
school  and  small  medium  ABT 
(measuring  between  47  inches  (119  cm) 
and  73  inches  (185  cm)  total  curved  fork 
length)  to  be  harvested  bom  the 
regulatory  area.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  is  authorized  under  §  28S.20(b)(l) 
to  monitor  the  catch  and  landing 
statistics  and,  on  the  basis  of  those 
statistics,  to  project  a  date  when  the 
catch  of  ABT  will  equal  any  quota  under 
§  285.22.  The  AA  is  fiuther  authorized 
under  J  Z85.20(bl(l)  to  prohibit  fishing 
for,  or  retention  of,  ABT  by  those  fishing 
in  the  category  subject  to  the  quota 
when  the  catdi  of  tuna  equals  the  quota 
established  under  §  285.22.  The  AA  has 
determined,  based  on  the  reported  catch 
and  estimated  fishing  effort,  that  the 
annual  quota  of  large  school  and  small 
medium  ABT  will  be  attained  by  July 
31, 1996.  Fishing  for.  catching, 
possessing,  or  landing  any  large  school 
or  small  medium  ABT  must  cease  by 
2330  hours  local  time  on  July  31, 1996. 

However,  anglers  may  continue  to  fish 
for  ABT  47  inches  (119  cm)  or  greater 
under  the  NMFS  tag  and  release 
program  (50  CFR  285.27).  The  Angling 
category  fishery  for  school  ABT 
(measuring  between  27  inches  (69  cm) 
and  47  inches  (119  cm))  in  the  waters 
off  Delaware  and  south  was  previously 
closed  on  July  25. 1996  (61  FR  38656, 
July  25, 1996).  The  Angling  category 
fishery  for  school  ABT  for  waters  off 
New  Jersey  and  states  north  (north  of 
38''47'  N.  lat.)  is  not  affected  by  this 
closure,  and  continues  to  remain  open. 

Chaeificatiaa 

This  action  is  taken  under  50  CFR 
2S5.20(b)  and  50  CFR  285.22  and  is 
exempt  from  review  under  E.0. 12866. 

Aiehoriiy:  16  VS.C.  971  e<  mq. 
Dated:  )uly  M.  1996. 
Rlckwi  W.  Snnii. 

Acting  Director,  Office  ofFithetiet 
Conservation  and  Managewent  National . 
Marine  Fisheries  Service. 
IFR  Doc.  96-19635  Filed  7-29-96:  5:02  pml 
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OroundlWi  of  the  Quit  of  Alaefca; 
-Olhar  Rockflah"  Spadaa  Oraup  In  the 
EaaMm  RaguiaKxy  Area 

AQBtCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 


:  NMFS  is  opening  the  directed 
Bsheiy  for  the  "other  rockfiah"  species 
group  in  the  Eastern  Regulatory  Area  of 
the  Gulf  of  Alaska  (COA).  This  action  is 
necessary  to  hilly  utilize  the  total 
allowable  catch  (TAC)  of  the  "other 
rockfiah"  in  that  area. 
ffFECTTVE  DATE:  1200  hours,  Alaska 
local  time  (A.l.t.),  July  31, 1996,  until 
2400  hours,  A.l.t,  December  31, 1996. 
FOR  FURTHER  MFOflMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
aUPPLEMENTARY  MFORMATKIN:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  Fishing  by  U.S.  vessels  is  governed 
by  reguUtions  implementing  the  FMP  at 
Subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  annual  TAC  for  the  "other 
rockfish"  species  group  in  the  Eastern 
Regulatory  Area  of  the  GOA,  was 
established  by  the  Final  1996  Harvest 
Specifications  of  Groundfish  (61  FR 
4304.  February  5, 1996)  as  750  metric 
tons  (mt)  (see  §  679.20(c)(3)(ii)).  The    . 
Final  1996  Harvest  Specifications  of 
Groundfish  also  closed  the  directed 
fishery  for  the  "other  rockfish"  in  the 
Eastern  Regulatory  Area  of  the  COA  (see 
§679.20(d)(lKiii))  in  anticipation  that 
the  TAC  would  be  needed  as  incidental 
catch  to  support  other  anticipated 
groundfish  fisheries  during  1996.  NMFS 
has  determined  that  as  of  July  13, 1996, 
700  mt  remain  in  the  directed  fishing 
allowance. 

The  Director,  Alaska  Region,  NMFS, 
has  determined  that  the  1996  directed 
fishing  allowance  of  the  "other 


rockfish"  species  group  in  the  Eastern 
Regulatory  Aree  of  the  GOA  has  not 
been  reached.  Therefore,  NMFS  is 
terminating  the  previous  closure  and  is 
opening  directed  fishing  for  the  "other 
rockfish"  species  group  in  the  Eastern 
Regulatory  Area  of  the  GOA. 

All  other  closures  remain  in  full  force 
and  effect. 

Clasrification 

This  action  is  taken  under  S  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Anthwtty:  16  U.S.C  180]  el  seq. 

Dated:  |uly  29, 1996. 
Ricfaard  W.  Suidi. 
Acting  Director,  Office  ofFitheries 
Coitservation  and  Management,  National 
Marine  Fisiieries  Serivce. 
IFR  Doc  96-19686  Filed  7-30-96: 12:40  pm) 
muma  eoot  »n-tt.r 

SO  CFR  Part  879 

[DoctolNo.  960129019-6018-01:  LO. 
07289eA] 

QrouiMMah  of  tha  Baring  Saa  and 
Aleutian  Wanda  Area;  Atka  Macfcaiai  in 
tha  Cantm  and  Eaalam  Aleutian 
DIatriot  and  liia  Baring  Saa  Subaraa 

AOENCT:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 


NMFS  is  opening  directed 
fishing  for  Atka  mackerel  in  the  Central 
and  Eastern  Aleutian  District  and  the 
Bering  Sea  subarea  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  fully 
utilize  the  total  allowable  catch  (TAC)  of 
Atka  mackerel  in  these  areas. 
EFFIECnvE  DATE:  1200  hours,  Alaska 
local  time  (Al.t),  July  31, 1996,  until 
2400  hours,  A.l.t,  December  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  tiie  North  Pacific 
Fishery  Management  Council  under 


authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
Fishing  by  U.S.  vessels  is  governed  by 
reguUtions  implementing  the  FMP  at  SO 
CFR  paru  600  and  679. 

The  Final  1996  Harvest  Specifications 
of  Groundfish  (61  FR  4311,  February  5. 
1996)  for  the  BSAI  (see 
$  679.20(c)(3)(iii))  and  subsequent 
reserve  apportionment  (61  FR  16085. 
April  11, 1996)  established  33.600 
metric  tons  (mt)  as  the  TAC  of  Atka 
mackerel  for  the  Central  Aleutian 
District  and  26,700  mt  as  the  TAC  for 
the  Eastern  Aleutian  District  and  the 
Bering  Sea  subarea,  respectively. 

The  directed  fisheries  for  Atka 
mackerel  for  the  Central  Aleutian 
District  (61  FR  16883,  April  18.  1996;  61 
FR  37403,  July  18, 1996)  and  the  Eastern 
Aleutian  District  and  the  Bering  Sea 
subarea  (61  FR  6323,  February  20, 1998; 
61  FR  36306,  July  10, 1996)  were  closed 
to  directed  fishing  in  order  to  reserve 
amounts  anticipated  to  be  needed  for 
inddental  catdb  in  other  fisheries  (see 
S  679.20(d)(1)).  NMFS  has  determined 
that  as  of  July  13, 1996, 1,000  mt  in  the 
Central  Aleutian  District  and  800  mt  in 
the  Eastern  Aleutian  District  and  Bering 
Sea  subarea  remain  in  the  respective 
directed  fishing  allowances. 

The  Director,  Alaska  Region,  NMFS, 
has  determined  that  the  1996  directed 
fishing  allowances  for  Atka  mackerel  in 
the  Ontral  Aleutian  District  and  Eastern 
Aleutian  District  and  the  Bering  Sea 
subarea  have  not  been  reached. 
Therefore.  NMFS  is  terminating  the 
previous  closures  and  is  reopening 
directed  fishing  for  Atka  mackerel  in  the 
Central  Aleutian  District  and  Eastern 
Aleutian  District  and  the  Bering  Sea 
subarea. 

All  other  closures  remain  in  fiill  force 
and  effect. 

Clasrification 

This  action  is  taken  under  $  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Aotharity:  16  U.S.C  1801  etseq. 

Dated:  July  29, 1986. 
Kiduid  W.  Surdi. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doa  96-19685  Filed  7-30.96:  12:40  pml 
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Kflnuri  Bunt 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA 

MTION:  Proposed  rale. 


:  We  are  proposing  to  establish 
criteria  for  levels  of  risk  for  areas  with 
regard  to  Kamal  bunt,  and  to  establish 
critehB  for  seed  pianUng  and  movement 
of  regulated  articles  based  on  those  risk 
levels.  We  believe  this  action  is 
warranted  because  it  would  reUeve 
umwcessary  restrictions  on  areas 
regulated  because  of  Komal  bunt,  while 
guarding  against  the  artificial  spread  of 
that  disease. 

DATES:  ConsideraticHi  will  be  given  only 
to  conunents  received  on  or  before 
S^tember  3, 1996. 

AOOREMES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-016-10,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-016-10.  Conunents 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  aon.  and 
4:30  pja.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  conmient  reading  room. 

FOB  FURTHEn  MFORMATIOM  CONTACT:  Mr. 
Mike  Stefan,  C^wrations  Of&cer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247, 


SUPPLEMENTARY  MFORMATKM: 
Backgnnind 

Kamal  bunt  is  a  serious  fungal  disease 
of  wheat  [Triticum  aestivum),  durum 
wheat  [Triticum  durum],  and  triticale 
[Triticuin  aestivum  X  SecaJe  cerea/e),  a 
hybrid  of  wheat  and  rye.  Kamal  bunt  is 
caused  by  the  smut  fungus  TlUetia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores.  The  spores  can  be  carried  on 
a  variety  of  surfaces,  including  plants 
and  plant  parts,  seeds,  soil,  elevators, 
buildings,  farm  equipment,  tools,  and 
even  vehicles.  Spores  and  the  sporidia 
they  produce  also  can  be  windbome. 
Although  the  sporidia  are  fragile  and 
may  be  able  to  move  only  short 
distances,  teliospores  are  thought  to 
move  Umser  distances. 

Kamal  bunt  is  a  serious  disease  that 
can  afiect  both  yield  and  grain  quality 
when  present  at  levels  over  3  to  5 
percent  It  adversely  affects  the  color, 
odor,  and  palatability  of  flour  and  other 
foodstuffs  made  from  heavily  infested 
wheat.  Wheat  containing  a  significant 
amount  of  bunted  kernels  is  reduced  in 
quality.  Kamal  bunt  does  not  present  a 
risk  to  hiunan  or  animal  health. 

On  March  8, 1996,  Kamal  bunt  was 
detected  in  Arizona  during  a  seed 
certification  inspection  done  by  the 
Arizona  Department  of  Agriculture.  On 
March  20, 1906,  the  Secretary  of 
Agriculture  signed  a  "Declaration  of 
Extraordinary  Emergency"  authorizing 
the  Secretary  to  take  emergency  action 
under  7  U.S.C.  ISOdd  with  regard  to 
Kamal  bunt  within  the  States  of 
Arizona,  New  Mexico,  and  Texas.  In  an 
interim  rule  effective  on  March  25, 
1996,  and  published  in  the  Federal 
Register  on  March  28, 1996  (61  FR 
13649-136SS.  Docket  No.  96-016-3). 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  established  the  Kamal 
bunt  regulations  (7  CFR  301.89-1 
through  301.89-11),  and  quarantined  all 
of  Arizoiu  and  portions  of  New  Mexico 
and  Texas  because  of  Kamal  bunt.  The 
regulations  define  regulated  articles  and 
restrict  the  interstate  movement  of  these 
regulated  articles  from  the  quarantined 


After  the  establishment  of  the 
regulations,  Kamal  bimt  was  detected  in 
lots  of  seed  that  were  either  planted  or 
stored  in  certain  areas  in  California.  On 
April  12, 1996,  the  Secretary  of 
Agriculture  signed  a  "Declaration  of 
Extraordinary  Emergency"  authorizing 
the  Secretary  to  take  emaigeDcy  actioQ 


under  7  U.S.C.  ISOdd  with  regard  to 
Kamal  btmt  within  California.  In  an 
interim  rule  effective  on  April  19, 1996, 
and  published  in  the  Federal  Register 
on  April  25, 1996,  APHIS  also 
quarantined  portions  of  California 
because  of  Kamal  bunt  (61  FR  18233- 
1823S,  Docket  No.  96-016-5).  In  an 
interim  rule  effective  on  )une  27, 1996, 
and  published  in  the  Federal  Register 
on  July  5, 1996,  APHIS  removed  certain 
areas  in  Arizona,  New  Mexico,  and 
Texas  from  the  list  of  areas  quarantined 
because  of  Kamal  bunt  (61  FR  3S107- 
35109,  Docket  No.  96-016-6).  That  Ust 
was  amended  in  a  technical  amendment 
effective  on  July  9, 1996,  and  published 
in  the  Federal  Register  on  July  IS,  1966 
(61  FR  38812-36813,  Docket  No.  96- 
016-8).  In  an  interim  rule  effective  Jime 
27, 1996,  and  published  in  the  Federal 
Kagiater  on  July  S,  1996,  APHIS 
amended  the  regtilatlons  to  provide 
compensation  for  certain  growers  and 
handlers,  owners  of  grain  storage 
facilities,  and  flour  millers  in  order  to 
mitigate  losses  and  expenses  incurred 
because  of  Kamal  bunt  (61  FR  35102- 
35107,  Docket  No.  96-016-7). 
Corrunents  on  each  of  the  interim  mles 
must  be  received  on  or  before 
September  3, 1996. 

On  July  17, 1996,  APHIS  conducted  a 
public  forum  in  Washington,  D.C.,  to 
accept  public  comment  on  the  Kamal 
bunt  regulations,  and,  in  a  separate 
notice  in  today's  Federal  Register,  gives 
notice  of  three  additional  public  forums 
on  Kamal  Bunt  to  be  held  in  mid- 
August.  Members  of  the  public  are 
invited  to  comment  on  this  proposed 
rule  and  the  interim  rules  at  the  three 
remaining  public  fonmis. 

APHIS  developed  the  provisiotu  of 
this  proposed  rule  in  consultation  with 
State  regulatory  officials.  The  purpose  of 
this  proposal  is  to  relieve  luinecessary 
restrictions  on  the  movement  of  articles 
regulated  becaiue  of  Kamal  bimt,  while 
at  the  same  time  maintaining 
restrictions  on  movement  that  are 
adequate  to  guard  against  the  spread  of 
the  disease. 

In  $  301.89-3  of  the  existing 
regulations,  criteria  for  quarantining 
areas  because  of  Kamal  bimt  are  set 
forth,  along  with  a  list  of  quarantined 
areas.  Under  the  existing  regulations, 
regulated  articles  from  all  quarantined 
areas  are  subject  to  the  same 
restrictions,  regardless  of  the  relative 


risks  posed  by  different  fields  within  the 
quarantined  areas. 

We  considered  such  broad  lestrictiaas 
necessary  inunadiataly  following  the 
detection  of  Komal  btint,  in  order  to 
guard  against  the  artificial  spread  of  the 
disease.  However,  based  on  subsequent 
information,  including  preharvest 
survey  data,  investigations  of  the  source 
and  destinatian  of  contaminated  seed, 
and  our  experience  enforcing  the 
regulations,  we  believe  that  establishing 
levels  of  risk  for  fields  and  regulated 
articles  is  warranted,  and  would  be 
adequate  in  protecting  against  the 
artificial  spread  of  Kamal  bimL 

In  the  existing  Kanul  btmt 
regulations,  areas  regulated  because  of 
Kunal  bunt  are  rebned  to  as 
quarantined  areas.  Under  this  proposal, 
however,  the  type  of  restrictions 
imposed  on  rwulated  articles  would  in 
some  cases  diffsr  depending  on  the  risk 
level  of  individual  areas  within  the 
currently  quarantined  areas.  Therefore, 
we  believe  it  would  clarify  the  proposed 
regulations  to  use  the  term  "regulated 
areas"  rather  than  "quarantined  areas." 
Regulated  areas  would  then  be  classified 
according  to  specific  risk  categories.  We 
are  proposing  to  make  this  terminology 
diange  throughout  the  Kamal  bunt 
regulations. 

The  current  regulations  in  $  301.89-3 
aet  forth  criteria  for  quarantining  all  or 
part  of  State  due  to  Kamal  bimt,  and  list 
those  areas  that  are  quarantined  because 
of  the  disease.  In  addition  to  retaining 
the  general  criteria  in  the  current 
regulations  for  regulsting  a  State  or  part 
of  a  State,  we  are  proposing  to  add  a 
new  paragraph  (f)  to  §  301.89-3  that 
would  set  forth  criteria  for  classifying 
regtilated  fields  according  to  the 
fbUowins  risk  categories: 

1.  Fields  in  which  preharvest  samples 
tested  positive  for  Kamal  bunt: 

2.  Fields  known  to  be  planted  in  the 
past  5  years  with  seed  contaminated 
with  Kamal  bunt; 

3.  Fields  adjacent  to  fields  in  which 
preharvest  samples  tested  positive: 

4.  Fields  associated  only  through 
ownership,  management,  the  movement 
of  equipment,  or  proximity  within  a 
distinct  definable  area  with  fields  in 
which  preharvest  samples  tested 
positive;  and 

5.  Fields  within  a  regulated  area  that 
are  not  fields  described  in  "Z"  or  "4" 
above,  and  that  are  pert  of  a  distinct 
definable  area  that  includes  no  fields  in 
which  preharvest  samples  tested 
positive  for  Kamal  bunt. 

A  definition  of  distinct  definable  area 
would  be  added  to  $  301.89-1  to  mean 
"a  commercial  wheat  production  area  of 
contiguous  fields  that  is  separated  from 
other  wheat  production  areas  by  desert. 


mountairu,  or  other  nonagricultuial 
tanain  as  determined  by  an  inapector." 
Additionally,  a  definition  of 
contamina^  seed  would  be  added  to 
mean  "seed  from  sources  in  which  the 
Kamal  bunt  pathogen  [Tiltetia  indica 
(Mitn)  Mundkur)  has  been  determined 
to  exist" 

Fields  for  which  notification  of 
classification  baa  not  been  given  to  the 
owner  or  the  person  in  possession  of  the 
field  shall  be  considersd  to  be  in  the 
same  category  as  fields  associated    • 
through  ownership,  management,  the 
movement  of  equipment,  or  proximity 
within  e  distinct  definable  area  with 
fields  in  which  preharvest  samples 
tested  positive. 

PlOBtillg 

We  an  proposing  to  establish 
restrictions  on  the  planting  of  Mdieat, 
durum  wheat,  and  triticale  seed  in 
certain  fields  within  a  regulated  area. 
Because  the  pathogen  of  Kamal  bimt 
can  remain  viable  in  soil  for  extended 
periods  of  time,  it  is  important  in  the 
control  of  the  disease  to  restrict  the 
planting  of  wheat,  durum  wheat,  and 
triticale  in  fields  that  present  a  high  risk 
of  containing  the  Kamal  bunt  pathogen. 
Therefore,  we  are  proposing  to  add  a 
new  S  301.59-4  to  the  regulations  that 
would  provide  that  for  the  1996-1997 
crop  season  <  (1)  wheat,  durum  wheat, 
and  triticale  may  not  be  planted  in 
fields  in  which  preharvest  samples 
conducted  by  Federal  or  State  official 
tested  positive  for  Kamal  bunt,  and  (2) 
wheat,  durum  wheat,  and  triticale  may 
not  be  planted  in  fields  known  to  have 
been  planted  in  the  past  S  years  with 
seed  contaminated  with  Kamal  bunt. 
Additionally,  proposed  $  301.89-4 
would  require  that,  prior  to  planting,  the 
seed  of  wheat,  durum  wheat,  and 
triticale  to  be  planted  within  a  regulated 
area  must  have  been  treated  with  a 
fungicide  that  is  registered  with  the 
Environmental  Protection  Agency  and 
be  sampled  and  tested  negative  for 
Kamal  bunt 

Cleaning  and  DiatnCaction 

In  §  301.89-12  of  this  proposed  mle, 
we  are  proposing  to  establish  cleaning 
and  disinfection  requirements  for  farm 
equipment  and  soil-moving  equipment 
according  to  the  risk  category  of  the 
field  from  which  the  equipment  will  be 
moved.  Cleaning  would  be  required  for 
that  equipment  moved  vrithin  the 
regulated  area  from  fields  considered  to 
pose  a  significant  risk  of  containing  the 
causal  agent  of  Kamal  bunt 


'  Tt»  igse-isa?  crop  t—Mon  i>  Hut 
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Specifically,  these  would  include  the 
following  categories  of  fields: 

1.  Fields  in  which  preharvest  itsmplai 
tested  positiva  for  Kamal  bunt' 

2.  Fields  known  to  be  planted  in  the 
past  5  yean  with  seed  contaminated 
with  Kamal  bunt;  and 

3.  Fields  adjacent  to  fields  in  which 
prdiarvest  samples  laatad  positive. 

Under  S  301.89-1 2(b)  of  this  proposal, 
equipment  only  fiom  the  above 
described  fields  would  need  to  be 
disinfected  before  being  moved  bom  a 
regulated  area. 

Movenanl  Wtthln  a  RagolalHl  Area 

In  the  currant  ragulatians,  conditions 
are  aet  forth  in  $  301.89-4  for  the 
interstate  movement  of  regulated 
articles  from  regulated  areas.  In  some 
cases,  articles  moved  bom  a  regulated 
aree  must  be  accompanied  by  certificate 
or  limited  permit.  In  other  cases, 
because  of  mitigating  measures,  a 
certificate  or  limited  permit  is  not 
required.  In  this  proposed  rule,  we  are 
proposing  to  astahlish  conditions  for 
certain  movements  of  r^ulatad  articles 
within  a  regulated  area.  In  S  301  J>9- 
5(aJ(3)  of  tMs  propoeal,  we  are 
proposing  that  a  regulated  article  need 
not  be  moved  with  a  certificate  or 
limited  permit  if  it  is  moved  within  a 
regulated  aree,  and  if  the  regulated 
article  has  been  cleaned  as  provided  in 
$301.89-12  and  301.89-13  of  the 
proposed  rule. 

Vegelablea 

Under  $  301.89-12(b)  of  this  proposal. 
vegetable  crops  would  need  to  be 
cleaned  free  of  soil  and  plant  debris 
prior  to  movement,  or  be  moved  under 
limited  permit  to  processing  fadlitiss 
spproved  by  the  Administrator  when 
moving  from  any  of  the  following  types 
of  fields: 

1.  Fields  in  which  preharvest  samples 
tested  positive  for  Kamal  bunt: 

2.  Fields  known  to  be  planted  in  the 
past  5  years  with  seed  contaminated 
with  Kamal  bunt;  or 

3.  Fields  adjacent  to  fields  in  which 
preharvest  samples  tested  positive. 

Treatment  of  Millfeed 

Millfeed,  a  byproduct  of  the  process 
of  milling  grain,  is  used  as  feed  for 
livestock.  Teliospores  of  telletia  indica 
in  millfeed  are  not  destroyed  in  the 
milling  process,  nor  in  the  process  of 
being  digested  by  livestock.  Therefore, 
manure  from  animals  that  have  been  isd 
millfeed  contaminated  with  the 
pathogen  of  Kamal  bunt  is  considered 
capable  of  introducing  that  agent  to  a 
field.  Protocols  developed  for  the 
control  of  Kamal  bunt  have  required 
that  millfeed  bom  grain  moved 
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inteistate  from  a  quarantined  ar«a  be 
treated  with  heat  to  destroy  any  Kama] 
bunt  pathogen  that  might  be  present 
However,  we  believe  that  miUfeed  from 
grain  &om  certain  fields  in  regulated 
area  poses  such  an  insignificant  risk  of 
spreading  Kama!  bunt  &al  it  need  not 
be  heat  treated.  Therefore,  $  301.89- 
13(cJ  requires  that  milUeed  be  treated 
with  heat  only  if  it  is  milled  from  grain 
from  one  of  the  following  types  of  fields: 

(1)  Fields  in  which  preharvest 
samples  tested  positive  for  Kamal  bunt; 

(2j  Fields  known  to  be  planted  in  the 
past  S  years  with  seed  contaminated 
with  Karaal  biml: 

(3)  Fields  ad)aoent  to  fields  in  which 
preharvest  samples  tested  positive:  or 

(4)  Fields  associated  only  throi^ 
ownership,  management,  the  movement 
of  equipment,  or  proximity  within  a 
distinct  definable  area  with  fields  in 
which  preharvest  samples  tested 
positive. 

We  are  propoaing  mllUsed  treated 
with  heat  be  treated  with  a  moist  beat 
treatment  of  1 70  °F  for  at  least  1  minute. 
This  treatment  is  considered  effective 
baaed  on  the  information  currently 
available  to  us.  The  public  would  be 
notified  in  tbf  Federal  Ragiater  of  any 
changes  to  thu  treatment  that  are 
developed  through  additional  research. 

Ezocntim  Ordor  12SM  oad  Ragnlatory 
FfaxOiility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  amends  the  regulations  to 
establish  criteria  for  levels  of  risk  for 
areas  with  regard  to  Kamal  bunt,  and  to 
establish  criteria  for  seed  planting  and 
movement  of  regulated  articles  based  on 
those  risk  levels.  This  proposed  rule  is 
being  published  on  an  emergency  basis 
in  order  to  give  affected  growers  the 
opportunity  to  make  planting  decisions 
for  the  1996-1997  crop  season  on  a 
timely  basis.  This  emergency  situation 
makes  compliance  with  section  603  and 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C 
603  and  604)  impracticable.  This  rule 
may  have  a  signiiBcant  economic  impact 
on  a  substantial  number  of  small 
entities.  If  we  determine  this  is  so,  then 
we  will  discuss  the  issues  raised  by 
section  604  of  the  Regulatory  Flexibility 
Act  in  our  Final  Regulatory  Flexibility 
Analysis. 

ExocDliTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 


intergovernmental  consultation  with 
Sute  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Execnthre  Order  12088 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Refoim.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
r^ulations  that  are  inconsistent  with 
this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Pqwrwork  Keductioii  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  199S  (44  U.S.C.  3501 
et  seq.). 

List  of  anl^acta  in  7  CFK  Pari  301 

Agricultural  conunodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— OOMESTK  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  part  301  would  be 
amended  as  follows: 

1.  The  authority  dtation  for  part  JOl 
would  continue  to  read  as  follows: 

Anibaritr  7  U.S.a  ISObb,  ISOdd,  ISOae, 
ISOff,  161, 162.  and  164-167:  7  CFR  2.22, 
2.80,  and  371.2(c). 

2.  Part  301  would  be  amended  by 
revising  "Subpart — Kamal  Bunt," 

SS  301.89-1  through  301.89-11.  to  read 
as  follows 

Subpart— Kamal  Bunt 

Sac 

301.89-1    Daflnitions. 

301 .89-2    Regulated  articles. 

301.8S-3    Ragulated  areas. 

301.8»-4    Plantiog. 

301.89-5    Movement  of  ragulalad  articlas 

from  or  within  regulated  areas. 
301.89-6    Issuance  of  a  certificate  or  limited 

pannlt 
301.09-7    Compliance  agreements. 
301.89-8    CanceilaboQ  of  a  cenifkate, 

limited  pennit,  or  compliaDca 

agreement. 
301.89-4    Assembly  and  inspection  of 

regulated  articles. 
301.89-10    Attaclmunt  and  disposidon  of 

certincatea  and  limited  pannlt^ 
301.89-11     Coats  and  charges. 
301.89-12    Cleaning  and  (Usin&ction. 
301.89-13    Tieatments. 
301.89-14    Companaation. 
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AdminiBtrator,  The  Administrator. 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Admiiiistrator. 


Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  U.S. 
Department  of  Agriculture. 

Certificate.  A  document  in  which  an 
inspector  or  a  person  operating  imder  a 
compliance  agreement  affirms  that  a 
specified  regulated  article  meets  the 
requirements  of  this  subpart  and  may  be 
moved  to  any  destination. 

Compliance  agreement.  A  written 
agreement  between  APHIS  and  a  person 
engaged  in  growing,  handling,  or 
moving  regulated  articles  that  are 
moved,  in  which  the  person  agrees  to 
comply  with  the  provisions  of  this 
subpart  and  any  conditions  imposed 
imder  this  subpart. 

ContanUnated  seed.  Seed  from 
sources  in  which  the  Kamal  bunt 
pathogen  [TiUetia  indica  (Mitra) 
Mundkur)  has  been  determined  to  exist 

Conveyances.  Containers  used  to 
move  wheat,  durum  wheat,  or  triticale, 
or  their  products,  including  trucks, 
trailers,  railroad  cars,  bins,  and  hoppers. 

Ustinct  definable  area.  A  commercial 
wheat  prtiductioo  area  of  contiguous 
fields  that  is  separated  from  other  wheat 
production  areas  by  desert,  mountains, 
or  other  nonagricultural  terrain  as 
determined  by  an  inspector. 

Farm  tools.  An  instrument  worked  or 
used  by  hand,  e.g.,  hoes,  rakes,  shovels, 
and  axes. 

Infestation  (infected).  The  presence  of 
Karnal  bunt,  or  any  stage  of 
development  of  the  fimgus  Tilletia 
indica  (Mitra)  Mundkur,  or  the 
existence  of  circiunstances  that  make  it 
reasonable  to  believe  that  Kamal  bunt  is 
present. 

Inspector.  An  APHIS  employee  or 
designated  cooperator/collaboretor 
authorized  by  the  Administrator  to 
enfort:e  the  provisions  of  this  subpart 

Kamal  tmnt,  A  plant  disease  caused 
by  the  fungus  Tilletia  indica  (Mitra) 
Mimdkur. 

Limited  permit.  A  dociunent  in  which 
an  inspector  affirms  that  a  specified 
regulated  article  not  eligible  for  a 
certificate  is  eligible  for  movement  only 
to  a  specified  destination  and  in 
accordance  with  conditions  specified  on 
the  permit. 

Mechanized  cultivating  equipment 
and  mechanized  harvesting  equipment 
Mechanized  equipment  used  for  soil 
tillage,  including  tillage  attachments  for 
form  tractors— e.g.,  tractors,  disks, 
plows,  harrows,  planters,  and 
subsoilers;  mechanized  equipment  used 
for  harvesting  piuposes — e.g.,  combines, 
cotton  harvesters,  and  hay  balers. 

Milling  products  and  byproducts. 
Products  restilUng  bom  processing 
wheat,  dunun  wheat,  or  triticale. 


including  animal  feed,  and  waste  and 
debris. 

Movement  (moved).  The  act  of 
shipping,  transporting,  delivering,  or 
receiving  for  movement,  or  otherwise 
aiding,  abetting,  inducing  or  causing  to 
be  moved 

Person.  Any  association,  company, 
corporation,  firm,  individual,  joint  stock 
company,  partnership,  society,  or  any 
other  legal  entity. 

ftienuses.  All  structures,  conveyances, 
or  materials  associated  with  a  grain 
storage  focility  at  a  single  location. 

Soil.  That  part  of  the  upper  layer  of 
earth  in  which  plants  can  grow. 

Soil-moving  equipment  Equipment 
used  for  moving  or  transporting  soil, 
including,  but  not  limited  to, 
bulldozers,  dump  trucks,  or  road 
scrapers. 

Stale.  The  District  of  Colimibia. 
Ihierto  Rico,  the  Northern  Mariana 
Islands,  or  any  State,  territory,  or 
don  of  the  United  States. 


The  following  are  regulated  articles: 

(a)  Conveyances,  including  trucks, 
raUroed  cars,  and  other  containers  used 
to  move  wheat,  dunmi  wheat,  or 
triticale: 

(b)  Grain  elevators/equipment/ 
strtictures  used  for  storing  and  handling 
wheat,  dunun  wheat,  and  triticale: 

(c)  Milling  products  or  byproducts, 
except  flour, 

(d)  Plants,  or  plant  parts,  including 
grain,  seed,  or  straw  of  all  varieties  of 
the  following  species: 

Wheat:  Thticum  aestivum; 
Durum  wheat:  Triticum  durum;  and 
Triticale:  Triticum  aestivum  X  Secale 
cereale; 

(e)  Tilletia  indica  (Mitra)  Mundktu-: 

(f)  Root  crops  with  soil; 

(^  Soil  from  areas  where  field  crops 
are  produced; 

(h)  Manure  from  animals  that  have  fed 
on  wheat,  durum  wheat,  or  triticale: 

(i)  Used  bags,  sacks  and  containers; 

(J)  Used  farm  tools; 

(k)  Used  mechanized  cultivating 
equipment; 

(I)  Used  mechanized  harvesting 
equipment; 

(m)  Used  seed  conditioning 
equipment; 

(n)  Used  mechanized  soil-moving 
equipment;  and 

(0)  Any  other  product,  article  or 
means  of  conveyance  when: 

(1)  An  inspector  determines  that  it 
presents  a  risk  of  spreading  Kamal  bimt 
due  to  its  proximity  to  an  infestation  of 
Kamal  btmt;  and 

(2)  The  person  in  possession  of  the 
product,  article,  or  means  of  conveyance 
has  been  notified  that  it  is  regulated 
under  this  subpart 
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(a)  The  Administrator  will  regulate 
each  State  or  each  portion  of  a  State  that 
is  infected. 

(b)  Less  than  an  entire  State  will  be 
listed  as  a  regulated  area  only  if  the 
Administrator. 

(l)(i)  Determines  that  the  State  has 
adopted  and  is  enforcing  restrictions  on 
the  intrastate  movement  of  the  regulated 
articles  listed  in  §  301.89-2  that  are 
equivalent  to  the  movement  restrictions 
iinposed  by  this  subpart;  and 

(ii)  Determines  that  designating  less 
than  the  entire  Slate  as  a  regulated  area 
will  prevent  the  spread  of  Kamal  bunt; 
or 

(2)  Exercises  his  or  her  extraordinary 
emergency  authority  under  7  U.S.C. 
ISOdd. 

(c)  The  Administrator  may  include 
noniniected  acreage  within  a  regulated 
area  due  to  its  proximity  to  an 
infestation  or  inseparabiUty  bom  the 
infected  locality  for  regulation  purposes, 
as  determined  by: 

(1)  Projections  of  the  spread  of  Kamal 
btmt  along  the  periphery  of  the 
infestation; 

(2)  The  availability  of  natural  habitats 
and  host  materials  within  the 
noninfected  acreage  that  are  suitable  for 
establishment  and  siuvival  of  Kamal 
bimt;  and 

(3)  The  necessity  of  including 
iminfected  acreage  within  the  rqulated 
area  in  order  to  establish  readily 
identifiable  boimdaries. 

(d)  The  Administrator  or  an  inspector 
may  temporarily  designate  any 
nonreeulated  area  as  a  regulated  area  in 
accordance  witb  the  criteria  specified  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section.  The  Administrator  will  give 
written  notice  of  this  designation  to  the 
owner  or  person  in  possession  of  the 
nonregulated  area,  or,  in  the  case  of 
publicly  owned  land,  to  the  person 
responsible  for  the  management  of  the 
noiuegulated  area.  Thereafter,  the 
movement  of  any  regulated  article  fiom 
an  area  temporarily  designated  as  a 
regulated  area  is  subject  to  this  subpart. 
As  soon  as  practicable,  this  area  either 
will  be  added  to  the  list  of  designated 
regulated  arees  in  paragraph  (e)  of  this 
section,  or  the  Administrator  will 
terminate  the  designation.  The  owner  or 
person  in  possession  of  or.  in  the  case 
of  publicly  owned  land,  the  person 
responsible  for  the  management  of.  an 
area  for  which  the  designation  is 
terminated  will  be  given  written  notice 
of  the  termination  as  soon  as 
practicable. 

(e)  The  fbUowing  areas  are  designated 
as  regulated  areas: 


Cochiu  County.  The  entire  county. 

Graham  County.  Tfae  entire  county. 

LaPaz  County.  The  eotln  county. 

Maricopa  County.  The  entire  county. 

Mohave  County.  Beginning  at  the 
intsrsaction  of  Arizona/Nevada  State  line  and 
Stats  Route  68:  then  salt  along  Stats  Route 
es  to  U.S.  Highway  93:  tlien  aoutheast  along 
U.S.  Highway  93  to  bterstats  40:  then  sait 
along  Interatats  40  to  U.S.  Highway  93:  than 
•outh  along  U.S.  Highway  93  to  tfae  Moliave/ 
Yavapai  County  line:  then  south  along  the 
Mohave  County  line  to  the  Mohave/La  Paz 
County  line:  then  west  along  the  Mohave 
County  line  to  the  AriBona/Caiifomia  State 
line:  then  north  along  tfae  State  line  to  the 
point  of  twginning. 

Pima  County.  Beginning  at  the  intersecttoo 
of  die  Pima  County  line,  tfae  Pinal  Coimty 
line,  and  the  Papago  Indian  Reservation 
boundary;  then  east  along  tiie  Pima  County 
line  to  its  eastemmoet  point:  tfaen  eoutfa 
along  the  Pima  County  tine  to  the  Cochise 
and  Santa  Cruz  Coun^  lines:  tfaen  wvst  along 
the  Pima  County  line  to  the  United  States/ 
Mexico  tmmdaiy;  tfaen  west  along  tfae  United 
States/Mexico  boundary  to  tfae  Papago  Indian 
Reservation  boundary:  then  north  along  the 
Papago  Indian  Reservation  boundary  to  tbm 
point  of  beginning. 

Ptnal  County.  The  entire  county. 

Yuma  County.  The  entire  county. 

CaUbraia 

Imperial  County.  The  entire  county. 

Riverside  County.  That  portion  of  Kivarside 
County  in  tfae  BIytbe  and  Ripley  areas 
bounded  by  a  line  drawn  es  follows: 
Beginning  at  tfae  intersection  of  State 
Hi^way  62  and  tfae  Riverside-San 
Bernardino  County  line,  tfaen  east  along  the 
Riverside-San  Bernardino  County  line  to  its 
intersection  with  the  Califbraia-Arizona  State 
line:  then  south  along  tfae  Califomia-Arixona 
Stale  line  to  its  intersection  with  tlie 
Riverside-Imperial  County  line;  then  west 
along  tfae  Riverside-Imperial  County  line  to 
its  intersection  with  Grefaam  Pass  Road;  than 
northaest  along  Grafaam  Pass  Road  to  its 
intersection  with  Chuckwalla  Valley  Rood; 
tfaen  west  end  northwest  along  Cfauckwalla 
Valley  Road  to  its  intersection  with  Interstate 
Highway  10:  then  west  along  Interstate 
HIgfaway  10  to  its  intenaction  with  State 
Highway  177:  ti»n  northeast  and  north  along 
State  Highway  177  to  its  intersection  with 
State  Higfaway  62:  tfaen  northeast  along  State 
Highway  62  to  the  point  of  beginning. 

New  Mexico 

Dona  Ana  County.  The  entire  county. 

Hidalgo  County.  Begitming  at  tlie 
intersection  of  the  Arizona/New  Mexico  Slate 
line  and  Interstate  10:  then  east  along 
Interstate  10  to  the  Hidalgo/Grant  County 
line;  tlien  south  and  east  along  tfae  Hidalgo 
County  line  to  the  Luna  County  line:  then 
south  along  the  Hidalgo  County  line  to  its 
soutfaemmost  point:  then  west  and  north 
along  the  Hidalgo  county  tine  to  point  of 
beginning. 

Luna  County.  Begimung  at  the  Interaection 
of  the  Grant/Luna  County  line  and  Inteislsta 
10;  then  east  along  Interstate  10  to  U.S. 
Highway  180:  than  north  along  U.S.  Highway 
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180  to  Stata  Routs  29:  than  north  along  Stata 
Route  26  to  SUts  Route  27:  then  northaast 
along  State  Route  27  to  the  Luna/Siena 
County  Una:  than  evt  along  the  Luna  County 
Una  to  the  Dona  County  Una;  than  nuth 
along  the  Luna  County  Una  to  the  Unitad 
Stataa/Maxico  boundary:  then  west  along  the 
United  Slalaa/Magdco  boundary  to  the 
Hidalgo  County  line;  than  north  along  the 
Lusa  County  line  to  the  point  of  beginning. 

Sieim  County.  Beginning  at  intersection  of 
the  Luna/Siena  County  line  and  Slate  Route 
27;  then  north  along  Stata  Route  27  to  Stata 
Route  ]52;  then  aaat  along  Sute  Routa  1S2 
to  tntentata  25;  then  noth  along  Interstate  25 
to  State  Routa  52:  than  northwest  along  Stafe 
Routa  S2  to  the  Siatra/Socono  County  Unr. 
than  east  along  the  Sierra  County  line  to  the 
Lincoln  County  line;  then  south  along  the 
Slatra  County  line  to  the  Dona  County  line; 
than  wast  along  the  Sierra  County  line  to  the 
point  of  beginning. 

Taua 

B  Pato  Coaitty.  The  entire  onin^. 

Hudspeth  County.  Beginning  at  the 
intersection  of  the  El  Paso/Hudspeth  County 
line  and  U.S.  Highway  62AJ.S.  Highway  ISO: 
than  east  along  U.S.  Highway  e2/U.S. 
Kghway  180  to  County  Road  1111:  then 
south  along  County  Road  1111  to  its 
teixninus:  then  west  along  an  imagiiiary  line 
to  the  United  States/Mexico  boundary;  than 
northwest  akmg  the  United  Statea/Maxico 
boundary  to  the  Bl  Paao/Hudspelh  Ownty 
line;  then  mnth  along  the  El  Paso/Hudqxeth 
County  line  to  the  point  of  beginning. 

(0  The  Administrator  will  idaasify 
fields  in  regulated  areas  according  to  the 
following  categories,  and  will  notify  the 
owner  or  person  in  possession  of  the 
field  of  the  field's  classification: 

(1)  Fields  in  which  prebarvest 
samples  tested  positive  for  Kamal  bunt; 

(2J  Fields  known  to  be  planted  in  the 
past  5  years  with  seed  contaminated 
with  Kamal  bunt; 

(3)  Fields  adiaceni  to  fields  in  which 
preharvest  samples  tested  positive: 

(4)  Fields  associated  only  throu^ 
ownership,  management,  the  movement 
of  equipment,  or  ptoximity  within  s 
distinct  definable  area  with  fields  in 
which  preharvest  samples  tested 
positive;  and 

(5)  Fields  within  a  regulated  area  that 
are  not  fields  described  in  paragraphs 
(i)(2)  and  (f)(4)  of  this  section,  and  that 
are  part  of  a  distinct  definable  area  that 
includes  no  fields  in  which  preharvest 
samples  tested  positive. 

(gj  Fields  for  which  the  Administrator 
has  given  no  notification  of 
classification  to  the  owner  or  the  person 
in  possession  of  the  field  shall  be 
considered  to  be  fields  as  described  in 
paragraph  (f)(4)  of  this  section. 

(301JS-4    Plmllng, 

(a)  Wheat,  durum  wheat,  and  triticale 
may  be  planted  in  all  fields  within  and 
outside  a  regulated  area,  except  as 
{oUows: 


(1)  For  the  1996-1997  crop  season ' , 
wheat,  durum  wheat,  and  triticale  may 
not  be  planted  in  fields  in  which 
preharvest  samples  conducted  by 
Federal  or  State  official  tested  positive 
for  Kamal  bunt; 

(2)  For  the  1996-1997  crop  season ' . 
wheat,  durum  wheat,  and  triticale  may 
not  be  planted  in  fields  known  to  have 
been  planted  in  the  past  5  years  with 
seed  contaminated  with  Kamal  bunt, 

(b)  Prior  to  planting,  wheat  seed, 
durum  wheat  seed,  and  triticale  seed  to 
be  planted  within  a  regulated  area  must: 

(1)  Have  been  treated  with  a  fungicide 
that  is  registered  with  the 
Environmental  Protection  Agency;  and 

(2)  Be  sampled  and  test  negative  for 
Kamal  bunt 

>a01J»-»   Mas«iii«iHofr»guH>idirBel— 
nOfliof  wMMii  fSQiiMsd  sreM. 

(a)  Any  regulated  article  nuy  be 
moved  from  a  regulated  area  into  or 
through  an  area  that  is  not  regulated 
tmly  if  moved  imder  the  following 
conditions: 

(1)  With  a  certificate  or  limited  permit 
issued  and  attached  in  accordance  with 
$$  301.89-6  and  301.89-10; 

(2)  Without  a  certificate  or  limited 
permit,  provided  that  each  of  the 
following  conditions  is  met: 

(i)  The  regulated  article  was  moved 
into  the  regulated  area  from  an  area  that 
is  not  regulated: 

(ii)  The  point  of  origin  is  indicated  on 
a  waybill  accompanying  the  regulated 
aiticte; 

(iii)  The  regulated  article  is  moved 
through  the  regulsted  area  without 
stopping,  or  has  been  stored,  packed,  or 
handled  at  locations  approved  by  an 
inspector  as  not  posing  a  risk  of 
contamination  with  Kamal  bunt,  or  has 
been  treated  in  accordance  with  the 
methods  and  procedures  prescribed  in 
§301.89-13  while  In  or  moving  through 
any  regulated  area;  and 

(iv)  The  article  has  not  been  combined 
or  commingled  with  other  articles  so  as 
to  lose  its  individual  identity; 

(3)  Without  a  certificate  or  limited 
permit,  for  movement  within  the 
regulated  area,  if  the  regulated  articles 
has  been  cleaned  as  provided  in 

S  301.89-12  and  301.89-13  of  this 
subpart;  or 

(4)  Without  a  certificate  or  limited 
permit,  provided  the  regulated  article  is 
a  soil  sample  being  moved  to  a 
laboratory  approved  by  the 
Administrator' to  process,  test,  or 
analyze  soil  samples. 


(b)  When  an  inspector  has  probable 
cause  to  believe  a  person  or  means  of 
conveyance  is  moving  a  regulated 
article,  the  inspector  is  authorized  to 
stop  the  person  or  means  of  conveyance 
to  determine  whether  a  regulated  article 
is  present  and  to  inspect  the  regulated 
article.  Articles  found  to  be  infected  by 
an  inspector,  and  articles  not  in 
compliance  with  the  regulations  in  this 
subpart,  may  be  seized,  quarantined, 
treated,  subjected  to  other  remedial 
measures,  destroyed,  or  otherwise 
disposed  of.  Any  treatments  will  be  in 
accordance  with  the  methods  and 
procedures  prescribed  in  $  301.89-13. 

I301J9-6   IwunMofaossWieaUor 


(a)  An  inspector  3  or  person  operating 
under  a  compliance  agreement  will 
issue  a  certificate  for  the  movement  of 
a  regulated  article  outside  or  within  a 
regtilated  area  if  he  or  she  determines 
that  the  regulated  article: 

(1)  Is  eligible  for  unrestricted 
movement  under  all  other  applicable 
Federal  domestic  plant  quarantines  and 
regulations; 

(2)  Is  to  be  moved  in  compliance  with 
any  emergency  conditions  the 
Administrator  may  impose  under  7 
U.S.C.  ISOdd  to  prevent  the  artificial 
spread  of  Kamal  bunt  *;  and 

(3)(i)  Is  free  of  Kamal  bunt  infestation, 
based  on  laboratory  results  of  testing, 
and  history  of  previous  infestation; 

(ii)  Has  been  grown,  pnxiuced, 
manufactured,  stored,  or  handled  in  a 
mazmer  that  would  prevent  infestation 
or  destroy  all  life  stages  of  Kamal  bunt; 

(iii)  Meets  the  conditions  of  §  301.89- 
12(b);  or 

(iv)  Has  been  treated  in  accordance 
with  methods  and  procedures 
prescribed  in  §  301.89-13. 

(b)  An  inspector  or  a  person  operating 
under  a  compliance  agreement  will 
issue  a  limited  permit  for  the  movement 
within  or  outside  the  regulated  area  of 

a  regulated  article  not  eligible  for  a 


'  Tha  ise»-lig7  crop  MaKiD  is  Ibal  s 
wtdch  wheal  U  harvastad  ia  1997. 

'Critaria  tlul  laboratories  roust  meet  to  becooie 
approved  to  proceH.  teat,  or  anaiyza  nil.  and  tbe 
Ilia  o{  inineotly  approved  laboratoflaa.  tnsj  be 


obtained  from  die  Animal  and  Plant  Health 
Inspection  Service,  Plant  Protaction  and 
QuaranliDe,  Doraeslic  and  Emargency  Operatlona. 
t70B  River  Read  Unit  134.  Rivardale.  Maryland 
20737-1236. 

'Inspedora  are  aaaigned  to  local  olficet  of  APHIS, 
which  are  listed  in  local  telephone  directoriet. 
Infionnation  concerning  luch  local  ofHcea  may  aUo 
tie  obtained  from  the  Animal  and  Plant  Health 
Inspection  Service.  Plant  Prouiction  and 
Quarantine.  Domestic  and  Emel^ocy  Operatlona. 
471)0  River  Road  Unit  134,  Riverdale,  Maryland 
20737-123S.  or  from  Kamal  Bunt  Proiocl.  1688  W. 
Adams  St  Phoenix.  Arizona  BS007. 

^Section  105  of  the  Federal  Plant  Pest  Act  (7 
U.S.C  IDSdd)  sulhortzsfl  tlie  Secretary  of 
Agriculture  to  impose  emer^ncy  meeaurae 
oacaeaary  to  prevent  tha  spread  of  plant  pasls  new 
to.  or  not  wridely  prevalent  or  distributed  within 
sad  throughout,  the  Unitad  Stales. 


certificate  If  the  inspector  determines 
that  the  regulated  article: 

(1)  Is  to  be  moved  to  a  specified 
destination  for  specified  lianrlHng 
utilizaUon,  or  processing  (the 
destinatian  and  other  conditions  to  be 
listed  in  the  limited  penmit  and/ or 
complianoe  agreement),  and  this 
movement  will  not  result  in  the 
artifidal  spread  of  Kamal  bunt  because 
Kamal  bimt  will  be  destroyed  or  the  risk 
mitigated  by  the  specified  handling, 
utilization,  or  processing; 

(2)  Is  to  be  moved  in  compliance  with 
any  additional  emergency  conditions 
the  Administrator  may  impose  under  7 
U.S.C  ISOdd  to  prevent  the  artificial 
spread  of  Kamal  bunt;  and 

(3)  la  eligible  for  movement  under  all 
other  Federal  domestic  plant 
quarantines  and  regulations  ai^licable 
to  the  regulated  article. 

(c)  An  inspector  shall  issue  blank 
certificates  and  limited  permits  to  a 
penon  operating  under  a  txunpliance 
agreement  in  accordance  with  $  301.89- 
7  or  authorixe  repioduction  of  the 
ceitlfimtM  or  limited  permits  on 
shipiring  containers,  or  both,  as 
requactad  by  the  parson  operating  under 
the  complianoe  agraament.  These 
cartUIcatac  and  H*""*^  permits  may 
than  be  complied  and  used,  as  needed, 
for  the  movamant  of  regulated  aitidee 
that  b«v«  met  all  of  die  requiramants  of 
pangrqih  (a)  or  (b),  raspecdvely ,  of  this 
•acUon. 

Persons  who  grow,  handle,  or  move 
regulated  articles  may  enter  into  a 
ampUance  agreement '  if  such  persons 
review  with  an  inspector  each 
■Upulation  of  the  compliance 
agreement,  have  facilities  and 
equipment  to  cany  out  disinfestation 
procedures  or  apjdiiiation  of  chemical 
matwrials  in  acconiance  with  §  301.89- 
13,  and  meat  applicable  State  training 
and  certiflcatian  standaida  under  the 
Federal  Insecticide,  Fungicide,  aitd 
Rodanticide  Act,  as  amended  (7  U.S.C 
13eb).  Any  person  who  anten  into  a 
compliance  agreement  with  APHIS  must 
agree  to  comply  with  the  provisitms  of 
this  subpart  and  any  conditiona 
imposed  under  this  subpart. 


sCotnplianos  agnwwnenls  may  be  inllielad  by 
Gentacting  a  local  oSka  of  Plant  Prataction  and 
QoanDtiiia,  wtiicb  are  Usisd  in  tslspfaaia 
dtaactoiles.  Tha  adttaassaa  and  tslsi^Oiia  Dumbass 
of  local  oOcas  of  Plaal  Rtoleaioa  sad  Quaaadaa 
may  alao  be  oblabied  Iran  tha  Aalnal  aid  Plant 
llasllli  Inspertlnsi  Sssvlce.  Hani  PlelacBoa  and 
Qaanadsia,  4700  Wvar  Raad  Unit  IM.  Hvardala. 
Uaiylaad  18737-1238.  of  ton  tha  Kssaal  Bant 
PiDlaGt.  1888  W.  Adams  81,  Fbosailx.  Aiiaona 


f30lM-e   CaiwalMionstac 

iaMtod  pasyiHt.  or  cossipaaRaa  aQvaanaanL 

Any  certificate,  limited  permit,  or 
compliance  agreement  may  be  canceled 
orally  or  in  writing  by  an  inspector 
whenever  the  inspector  determines  that 
the  holder  of  the  certificate  or  limited 
permit,  or  the  person  who  has  entered 
into  the  compliance  agreement,  has  not 
complied  with  this  subpart  or  any 
conditions  imposed  under  this  subpart 
If  the  cancellation  is  oral,  the 
cancellation  will  become  effective 
immediately  and  the  cancellatian  and 
the  reasons  for  the  cancellation  will  be 
confirmed  in  writing  as  soon  as 
c:ircumstances  allow,  but  within  20  days 
after  oral  notification  of  the 
tancellation.  Any  person  whose 
(xrtificate,  limited  permit,  or' 
cmnpliance  agreement  has  been 
canceled  may  appeal  the  decision,  in 
writing,  within  10  days  after  receiving 
the  written  cancellation  notice.  The 
appeal  must  state  all  of  the  bets  and 
reaaons  that  the  person  wants  the 
Administrator  to  txnsider  in  deciding 
the  appeaL  A  hearing  may  be  held  to 
resolve  any  craifUct  as  to  any  material 
fact.  Rules  of  pracUca  for  the  hearing 
will  be  adopted  by  the  Administntpr. 
As  soon  as  practicable,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
fbr  the  decision. 

k301J»-«   AaasiiiMy and  laapartlBn  o« 


IM1J9-11    Coats  and  diargaa. 

The  services  of  the  inspector  during 
nomial  business  houra  will  be  furnished 
without  coat  to  peisons  requiring  the 


(a)  Persons  requiring  certification  or 
other  aervices  must  re(]uest  the  services 
from  an  inspector'  st  least  48  houn 
before  the  services  are  needed. 

(b)  The  regulated  articles  must  be 
assembled  at  the  place  and  in  the 
maimer  the  inspector  designates  as 
necessary  to  comply  with  this  subpart. 

O01Jt-10 


(a)  The  mn^gnnr  must  ensun  that  the 
cntificate  or  limited  permit  authorizing 
movement  of  a  regulated  article  is,  at  all 
times  during  movement,  attached  to: 

(1)  The  oitfside  of  the  container 
encasing  the  regulated  article; 

(2)  The  article  itaeU,  if  it  ia  not  in  a 
oontainar.  or 

(3)  The  txmsignee's  copy  of  the 
accompanying  traybill:  Provided,  that 
the  deaoiptiains  of  the  regulated  article 
on  the  oeitificate  or  limited  permit,  and 
on  the  waybill,  are  suffidant  to  identify 
the  regulated  article;  and 

(b)  irhe  carrier  must  furnish  the 
oeitificate  or  limited  permit  authorizing 
movement  of  a  regulated  article  to  the 
consignee  at  the  uiipmanf  s  destinatiaD. 


•Saateoioia]. 


The  user  will  be  responsible  fbr  all 
coats  and  cfaaiaes  arisbig  bom 
inspection  and  other  services  provided 
outeide  of  normal  buaineBS  htniis. 

O01.S»-l2    CtaanlngasiddtaMBclen. 

(a)  Used  mechanized  cultivating 
equipment,  used  mechanized  harvesting 
equipment,  used  hrm  tools,  and  used 
mechanized  soil-moving  equipment 
must  be  cleaned  of  all  soil  and  plant 
debris  prior  to  movement  within  a 
regulated  area,  and  cleaned  and 
diainfecMd  prior  to  movement  outsida 
the  regulated  area  from  the  following 
fields: 

(1)  Fields  in  whicJi  preharvest 
samples  tested  positive  for  Kamal  bunt; 

(2)  Fields  known  to  hsve  been  planted 
in  the  past  5  yeara  with  seed 
containinated  with  Kamal  bunt:  and 

(3)  Fields  adfaoant  to  a  field  in  «rhidi 
preharvest  samples  tested  positive  for 
Kamal  btmL 

(b)  Vegetable  crops  must  be  cleaned  of 
all  soil  and  plant  debris  pricv  to 
movement,  or  be  moved  under  limited 
peimit  to  proc;essing  fitriHties  approved 
by  the  Administrator,  for  movement 
from  any  fields  daaoihad  in  paragraphs 
(a)(1).  (a)(2).  and  (a)(3)  of  this  aacticm. 

|301ja~1S    TraaMMRls. 

(a)  All  conveyanoas,  mechanized  iaim 
eipiipment.  seed-conditicming 
ecjuipment.  soil-moving  equipment, 
farm  tools,  grain  alevaton  and 
structures  used  for  staring  and  hanrtling 
wheat,  durum  wheat,  or  triticale 
required  to  be  cleaned  and  disinfected 
tmdar  this  subpart  must  be  cleaned  by 
removing  all  soil  and  plant  debris  and 
disinfected  by: 

(1)  Wetting  all  surfiKes  to  the  point  of 
runoff  with  a  soluticm  of  stxlium 
hypochlorite  mixed  with  water  applied 
at  the  rate  of  1  gallon  of  commercial 
chlorine  bleach  (5.2  percent  sodium 
hypochlorite)  mixed  with  2.5  gallons  of 
water.  The  equipment  or  site  should  be 
tharoughly  washed  down  after  IS 
minutes  to  minimiTO  corrosion:  or 

(2)  Applying  steam  to  all  surfaces 
until  the  point  of  runoff, 

(3)  Cleaning  with  a  soluticm  of  hot 
water  and  detergent,  under  high 
pressure  (st  least  30  poimds  per  stjuara 
inch),  at  a  minimiim  temperature  of 
180*  F.;  or 

(4)  Fumigating  with  methyl  bromide 
at  the  dosage  of  IS  pounds/1000  cubic 
fiset  for  96  houn. 

(b)  Soil,  and  straw/stalks/seed  heeds 
fbr  decorative  purposes  must  be  treated 
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by  fumigation  with  methyl  bromide  at 
the  doMge  of  IS  pounda/lOOO  cubic  feet 
for  96  hours. 

(c)  MilUsed  must  be  treated  with  a 
moiat  best  traetment  of  1 70  oF  for  at 
least  1  minute  if  the  millfeed  resulted 
from  the  milling  of  grain  from  one  of  the 
fbllotving  types  of  fields: 

(1)  Fialda  in  which  preharvest 
nmples  tested  positive  for  Kamal  bunt; 

(2)  Fields  known  to  be  planted  in  the 
pest  S  years  with  aeed  contaminated 
with  Kamal  bunt; 

(3)  Helds  adjacent  to  fields  in  wliich 
pnharvest  samples  tested  positive;  or 

(4)  Fields  asaodated  only  throu^ 
ownership,  management,  the  movement 
of  equipment,  or  proximity  within  a 
distinct  definable  area  with  fields  in 
which  pieharvest  samplee  tested 
positive. 


|3I>1J*-14 

The  following  individuals  are  eligible 
to  receive  compensation  from  the 
United  States  Department  of  Agriculture 
(USDA)  for  losses  or  expenses  Incuned 
because  of  the  Kamal  bimt  regulation 
and  emergency  actions,  as  foUows: 

(a)  Gmwers  who  have  destroyed  crops. 
Growere  in  New  Mexico  and  Texas  who 
have  destroyed  crops  of  wheat  pursuant 
to  an  Emergency  Action  Notification 
(PPQ  Form  S23)  issued  by  an  inspector 
are  eligible  to  be  compensated  at  the 
rate  of  S300  per  acre  of  destroyed  oop- 
To  claim  compensation,  the  grower 
must  complete  and  submit  to  an 
latpectot  whichever  of  the  following 
three  forms  are  applicable,  as 
determined  by  the  inspector  ASCS 
Fomi  S74.  ASCS  Form  578,  and  FQ 
Form  73.  The  forms  will  be  fumiahed  by 
USDA. 

(b)  Growers  and  handlers  who  aeU 
noxipropagativB  wheat  grown  in  the 
regulated  area.  Growers  and  handlers 
who  sell  nonpropagative  wheat  grown 
in  the  regulated  area  are  eligible  to  be 
compensated  for  the  loss  in  value  of 
their  wheat  due  to  the  regulation  for 
Kamal  bunt,  as  follows: 

(1)  Growers  who  sell  nonpropagative 
wheat.  For  growers  who  sell  wheat 
grown  for  nonpropagative  purposes, 
compensation  will  be  as  described  in 
paragraphs  (b)(l)(ii)  and  (b)(l)(U)  of  this 
section.  However,  compenaation  will 
not  exceed  S2.S0  per  bushel  under  any 
circumstances. 

(i)  If  the  wheat  was  grown  under 
contract,  compensation  will  equal  the 
contracted  price  minus  the  salvage 
value,  as  described  in  paragraph  (b)(3) 
of  this  section. 

(ii)  If  the  wheat  was  not  grown  under 
contract,  compensation  will  equal  the 
estimated  madiet  price  for  the  relevant 
claaa  of  wheat  (meaning  type  of  wheat, 


such  as  Durum  or  Hard  red  winter) 
minus  the  salvage  value,  as  described  in 
paragraph  (b)(3)  of  this  section.  The 
estimated  maricet  price  will  be 
calculated  by  APHIS  for  each  class  of 
wheat,  taldng  into  account  the  prices 
offered  by  relevant  terminal  markets 
(animal  feed,  milling,  or  export)  for  the 
period  between  May  1  and  June  30, 
1996,  with  adjustments  for 
Izansportation  and  other  handling  costs. 

(2)  Handlers  who  sell  nonpropagative 
wheat  Handlera  are  eligible  to  be 
compensated  only  under  the 
drcunutances  described  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  section. 
Compensation  for  both  circumstances 
will  equal  the  estimated  market  price  for 
the  relevant  class  of  wheat  (meaning 
type  of  wheat,  such  as  Durum  or  Hard 
red  winter)  minus  the  salvage  value,  as 
described  in  paragraph  (b)(3)  of  this 
section.  The  estimated  market  price  will 
be  calculated  by  APHIS  for  each  class  of 
wheat,  taking  into  account  the  prices 
oBered  by  relevant  terminal  markets 
(animal  feed,  milling,  or  export)  for  the 
period  between  May  1  and  June  30, 
1996.  with  adjustments  for 
tzansportatlon  and  other  >*»nHliTig  coats. 
However,  compensation  will  not  jw^^^ 
S2.S0  per  bushel  under  any 
circumstances. 

(i)  Handlers  who  honor  contracts  by  ' 
paying  the  grower  full  contract  price  on 
wheat  grown  for  nonpropagative 
purpoaa*  in  the  regulated  area  that  %vas 
tasted  by  APHIS  and  found  positive  for 
Kamal  bunt:  or 

(11)  Handlers  who  purchase  contracted 
or  noncontracted  wheat  ^own  for 
nonpropagative  purposes  in  the 
regulated  area  that  was  tested  by  APHIS 
and  found  negative  for  Kamal  bunt  prior 
to  purchase  but  that  was  tested  by 
APHIS  and  found  positive  for  Knnal 
bunt  after  purchase. 

(3)  Salvage  value.  Salvage  values  will 
be  as  follows: 

(1)  If  the  wheat  is  positive  for  Kamal 
bunt  and  is  sold  ibr  uae  as  animal  bed, 
salvage  value  equals  S6.00  per 
hundredweight  or  S3.eo  per  bushel  for 
all  classes  of  wheat. 

(ii)  If  the  wheat  is  positive  for  Kamal 
bunt  and  is  sold  for  a  use  other  than 
animal  feed,  salvage  value  equals 
whichever  Is  higher  of  the  following: 
The  average  price  paid  in  the  region  of 
the  regulaied  aree  where  the  wheat  is 
sold  fbr  the  relevant  class  of  wheet 
(meaning  type  of  wheat,  such  as  Durum 
or  Hard  red  winter)  for  the  period 
between  May  1  and  June  30, 1996;  or, 
$3.60  per  biuhel. 

(ill)  If  the  wheet  is  negative  for  Kamal 
bunt  and  is  sold  for  any  use,  salvage 
value  equals  whichever  is  higher  of  the 
following:  The  average  price  paid  in  the 


region  of  the  regulated  area  where  the 
wheat  is  sold  for  the  relevant  class  of 
wheat  (meaning  type  of  wheat,  such  as 
Durum  or  Hard  red  winter)  for  the 
period  between  May  1  and  June  30, 
1996;  or.  $3.60  per  bushel. 

(4)  To  claim  compensation.  To  claim 
compenaation.  a  grower  or  handler  must 
complete  and  submit  to  an  inspector 
whichever  of  the  following  three  forms 
are  applicable,  as  determined  by  the 
inspector:  ASCS  Form  574,  ASCS  Form 
578,  and  FQ  Forai  73.  The  forms  will 
be  furnished  by  USDA.  Growere  must 
also  submit  a  copy  of  the  contract  the 
grower  has  for  the  wheat,  if  the  wheat 
was  under  contract;  handlers  must  also 
submit  a  copy  of  the  contract  the 
handler  had  with  the  grower  for  the 
wheat,  if  the  wheat  was  under  contract 
Finally,  a  grower  or  handler  must 
submit  a  copy  of  the  receipt  for  the  final 
sale  of  the  wheat,  showing  the  intended 
use  for  which  the  wheet  was  sold. 

(c)  Nonpropagative  wheat  that  is  not 
sold.  If  a  grower  or  liandler  of 
nonpropagative  wheat  in  the  regulated 
area  is  not  able  to  or  elects  not  to  sell 
their  wheat,  they  will  be  eligible  to 
receive  compensation  at  the  rate  of 
S2.50  per  bushel.  Compensation  will 
only  be  paid  if  the  grower  or  handler 
has  destroyed  the  wheat  by  burying  it  in 
a  sanitary  landfill.  To  claim 
compensation,  the  grower  or  handler 
must  complete  and  submit  to  an 
inspector  whichever  of  the  following 
three  forms  are  applicable,  as 
determined  by  the  inspector:  ASCS 
Form  574,  ASCS  form  578,  and  Fd 
Form  73.  The  forms  will  be  furnished  by 
USDA.  In  addition,  the  grower  or 
handler  must  submit  a  receipt  from  the 
sanitary  landfill  verifying  how  much 
wheat  was  buried. 

(d)  Decontamination  of  grain  storage 
facilities.  Owners  of  grain  storage 
focilities  that  have  been  decontaminated 
pursuant  to  an  Emergency  Action 
Notification  (PPQ  Form  523)  issued  by 
an  inspector  are  eligible  to  be 
compensated,  on  a  one  time  only  basis, 
for  up  to  50  percent  of  the  ojst  of 
decontamination.  Hovrever. 
compensation  will  not  exceed  $20,000 
per  premises  (as  defined  in  $  301.89-1). 
Compensation  is  limited  to  the  direct 
costs  of  decontaminating  facilities. 
General  clean-up,  repair,  and 
refurbishment  costs  are  excluded  from 
compenaatian.  To  claim  compensation, 
the  owner  of  the  grain  storage  facility 
must  submit  to  an  inspector  records 
demonstrating  that  decontamioatlon 
was  performed  on  ail  structures, 
conveyances,  or  materials  ordered  to  be 
decontaminated  by  the  Emergency 
Action  Notificstian  on  the  facility 
premises.  The  records  must  include  a 
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copy  of  the  Emergency  Action 
Notification,  contracts  with  individuals 
or  companies  hired  to  perform  tlie 
decontamination,  receipts  for 
equipment  and  materials  purchased  to 
perfomi  the  decontaminafion,  time 
sheets  for  employees  of  the  grain  stoxege 
facility  who  performed  activities 
connected  to  the  decontamination,  and 
any  other  doctunentation  that  helps 
show  decontamination  has  been 
completed. 

(e)  Flour  millers.  Flour  millers  who,  in 
accordance  with  a  compliance 
agreement  with  APHIS,  heat-trest 
mlllfeed  made  from  wheat  produced  in 
the  regulated  area  are  eligible  to  be 
compensated  at  the  rate  of  S35.00  per 
short  ton  of  mlllfeed.  The  amount  of 
mlllfeed  compensated  will  be  calculated 
by  multiplying  the  weight  of  wheat  bom 
the  regulated  area  received  by  the  miller 
by  25  percent  (the  average  percent  of 
mlllfeed  derived  from  a  short  ton  of 
grain).  To  claim  compensation,  the 
miller  must  submit  to  an  Inspector  a 
copy  of  the  limited  permit  under  which 
the  wheat  was  moved  to  the  mill  and  a 
copy  of  the  bill  of  lading  for  the  wheat 
(showing  the  weight  of  the  wheat  in 
short  tons).  Flour  miUera  must  also 
submit  verification  that  the  mlllfeed  was 
beet  treated,  in  the  form  of  a  copy  of  the 
limited  permit  imder  which  the  wheat 
was  moved  to  a  treatment  bclUty  and  a 
copy  of  tbe  bill  of  lading  accompanying 
that  movement 

l>aae  in  Washington,  DC,  this  30tli  day  of 
July  1996. 
Tarry  L.Medky, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc  96-19757  Filed  8-1-96:  8:4S  ami 
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Kamal  Bunt;  PubHe  Forum* 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  forums. 


V:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health, 
Inspection  Service  is  hosting  three 
additional  public  forums  on  the 
Agency's  program  to  control  and 
eradicate  Katnal  bunt.  One  fonun  has 
already  been  held  in  Washington,  DC. 
The  forums  will  provide  an  additional 
opportimlty  for  the  public  to  comment 
on  the  regulations  established  and 
amended  by  a  series  of  interim  rules 
published  fai  the  Federal  Register  since 
March,  1996.  Additionally,  the  forums 


will  provide  the  public  an  opportunity 
to  comment  on  proposed  changes  to  the 
regulations  contained  in  a  proposed  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  regulations 
quarantine  portions  of  Arizona, 
California,  New  Mexico,  and  Texas 
because  of  infastations  of  Kamal  bunt, 
restrict  the  movement  of  regulated 
articles  from  the  quarantined  areas,  and 
provide  compensation  for  certain 
Individuals  in  order  to  mitigate  loaaes 
and  expenses  incurred  because  of 
Kamal  bunt  Comments  will  also  be 
accepted  addressing  any  aspect  of  the 
Kamal  bunt  program  not  included  in  the 
regulations,  including  control  and 
survey  activities  conducted  in  the 
quarantined  areas,  the  national  Kamal 
bunt  survey  program,  and  the 
certification  of  wheat  for  export 
Information  gathered  at  the  public 
forums  will  be  considered  by  the 
Department  in  developing  guidelines 
and  procedures  for  conducting  the 
Kamal  bunt  program  for  the  1996-97 
wheat  growing  season. 
DATES:  The  public  forums  will  be  held 
in  Kansas  City.  MO,  on  August  13:  in 
Phoenix,  AZ,  on  August  14;  and  in 
Imperial,  CA,  on  August  15.  Each  public 
fonun  will  begin  at  9  a.m  and  is 
scheduled  to  end  at  5  pjn.  each  day. 
ADOAESSES:  The  public  forums  will  be 
held  at  the  following  locations: 

1.  Kansas  City.  MO:  Holiday  Inn 
International  Airport,  Heartland  Rooms 
1  and  2, 11832  Plaza  Circle,  Kansas  City. 
MO. 

2.  Phoenix,  AZ:  Embassy  Suites  Hotel, 
Manzana  Room,  3210  Grand  Avenue, 
Phoenix,  AZ. 

3.  Imperial,  CA:  Veterans  Memorial 
Home,  247  South  Imperial  Avenue, 
Imperial,  CA. 

Any  persoiu  who  are  unable  to  attend 
the  forum,  but  who  wish  to  conunent  on 
any  aspect  of  the  Kamal  bunt  program, 
may  send  written  conmients. 
Consideration  will  be  given  only  to 
comments  received  on  or  before 
September  3,  1996.  Please  send  an 
original  and  three  copies  of  written 
comments  to  Docket  No.  96-016-11, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03, 4700  River 
Road,  Uiut  118,  Riveidale.  MD  20737- 
1238.  Please  state  that  your  coiim>ents 
refer  to  Docket  No.  96-016-11. 
Comments  received,  including 
transcripts  from  the  public  forums,  may 
be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOB  njRTHEB  INFOntMTION  OOHTACT:  Mr. 
Stephen  Poe,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ.  APHIS,  4700  River  Road  Unit  134. 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 

SUPPl^MENTARY  mfiOMUTiaN:  The 
public  forums  are  being  held  concerning 
the  Animal  and  Plant  Health  Inspection 
Service's  (APHIS)  program  to  control 
and  eradicate  Kamal  bunt  Comments 
will  be  accepted  on  the  regulations 
established  and  amended  by  a  series  of 
interim  rules  published  by  APHIS  in  the 
Federal  Register  since  March.  1996. 
Conunents  will  also  be  accepted  on  a 
proposed  rule  (Docket  No.  96-016-10. 
"Kamal  Btmt")  published  in  the 
"Proposed  Rules"  section  of  this  issw 
of  the  Federal  Register,  which  would 
amend  the  Kamal  bunt  regulations. 

The  interim  rules  were  published  on 
March  28.  1996  (61  FR  13649-13855, 
Docket  No.  96-016-3),  April  25. 1996 
(61  FR  18233-18235,  Docket  No.  96- 
016-5),  and  July  5, 1996  (61  FR  35107- 
35109,  Docket  No.  96-016-6  and  61  FR 
35102-35107.  Docket  No.  96-016-7). 
Comments  are  requited  to  be  received 
on  the  interim  rules  by  September  3, 
1996.  Comments  on  the  proposed  rule 
(Docket  No.  96-016-10)  must  be 
received  by  September  3, 1996. 

A  representative  of  the  United  States 
Departaient  of  Agriculture  (USDA)  *»ill 
preside  at  the  public  forums.  Any 
interested  person  may  appear  and  be 
beard  in  person,  or  through  an  attorney 
or  other  representative.  Persons  who 
wish  to  speak  at  the  public  forums  will 
be  asked  to  provide  their  names  and 
affiliations.  Parties  wishing  to  make  oral 
presentations  may  register  in  advance 
by  calling  the  Legislative  and  Ihiblic 
Affairs  staff  of  APHIS.  USDA,  at  (202) 
720-251 1 .  Registration  will  also  be  held 
for  each  forum  at  that  forum  site  from 
8  ajn.  imtU  8:45  a.m.  on  the  day  of  the 
forum.  Speakers  will  be  scheduled  in 
the  order  their  registration  is  received. 
Advance  registrations  for  the  forums 
must  be  made  no  later  than  the 
following: 

1.  Kansas  Qty,  MO:  4  p.in.  e.d.s.t. 
August  9.  1996; 

2.  Phoenix  AZ:  4  pjn.  ».dj.t,  August 
12,  1996;  and 

3.  El  Centra,  CA:  4  p-m.  e.d.s.t, 
August  13, 1996. 

The  public  forums  will  begin  at  9  ajn. 
and  are  scheduled  to  end  at  5  p.m.  local 
time.  However,  the  forums  may  be 
terminated  at  any  time  after  they  begin 
if  all  persons  desiring  to  speak  have 
be«i  heard.  The  presiding  officer  may 
limit  the  time  fbr  each  presentation  so 
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that  all  intantled  p«f»un»  havs  m 
oppammity  to  putidpala.  Attandsw 
1^  4»lih  to  apoak  but  who  did  not 
ngistar  will  be  providad  tima  to  ipaak 
cmly  after  all  ngiatand  tpaakan  hava 
beanbeaid. 

The  puipoae  of  the  {onima  is  to  give 
intended  panons  an  opportunity  for 
oral  pieaantaticai  of  data,  views,  and 
Infnnnation  to  the  Department 
concaming  APHIS'  pragiam  to  control 
and  eradicate  Kama!  bunt  Queationa 
about  the  content  of  the  interim  nilea 
and  dw  prcq^Kieed  rule  amceming 
Kamal  faimt  may  be  pert  of  the 

r«iim«n«»«'  n«»l  pi— tlfWrmi 

Howevai,  naithar  the  pnsidin|  oflUxT 
nor  any  other  laiiteaantativ  of  the 
DepaitaBant  win  respond  to  the 
ccmments  CD  the  interim  rulaa  and 
pnipoeed  rule  at  the  lannns,  eoBoept  to 
clarify  or  explain  pcoviaioas  of  the 
interim  rulea  and  the  piopoaed  rale. 

We  ad;  that  anyone  who  raeda  a 
atatonant  provide  two  copies  to  die 
piesiding  ofBcer  at  the  farum.  A 
transcript  will  be  made  of  the  public 
iorums  and  the  transcript  will  be  pieced 
in  the  rukmekina  rocord  and  will  be 
available  for  pubUc  Inspection. 

Dona  in  Wuhington.  DC,  this  Mill  day  of 
July  1*98. 
'taiyl.Midlqr. 

AdminittraUjr,  Animal  and  PtarUH&ahh 
bapactton  Sirrice. 
m  Ooc  M-197M  Pilsd  »-l-M:  8.-4S  apil 


DATIK  Consideration  will  be  given  only 
to  commenta  received  on  or  before 
Septamber  3, 1996. 

/UXMOHEt:  Pleese  send  an  original  and 
thiee  copies  of  your  mmmmttA  to 
Docket  No.  9S-082-1,  Regulatoiy 
Anal3fsis  and  Development,  erv, 
APHIS,  suite  3C03, 4700  River  Rood 
Unit  118.  Riveidale,  MD  20737-1238. 
Pleese  state  that  your  comments  leler  to 
Docket  No.  95-082-1.  Comments 
received  may  be  Inspected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC.  between  8  ajn.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
lnq>ect  comments  are  requested  to  call 
ahsMl  on  (202)  890-2817  to  bdUtBte 
gntry  Into  the  comment  reading  room. 
FOR  RMTWDMraMMlKM  OONTACT:  Mt. 
Peter  M.  Grosser.  Senior  Staff  OfBcer. 
Port  Opeialions,  PPQ,  APHIS.  4700 
River  Roed  Unit  139,  Riverdaie,  MD 
20737-1236.  (301)  734-8891. 

aUPPUMBrriMT  MFOMUltON: 
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lotCutnoeNn 

:  Animal  and  Plant  Health 
Inqwction  Service,  USDA. 
ACIVM:  Propoeed  rule. 

8UHHMIV:  We  are  propoaing  to  amend 
the  cut  fknrars  regulations  by 
yKpninartwg  the  impost  permit  aiul 
notice  of  anival  lequiraments  for 
imported  cut  fUnvos  of  camellia, 
genlania.  rhododendron,  roae.  and  lilac 
All  cut  flowen  are  routinely  inspected 
upon  arrival  in  the  United  Stataa  end.  if 
neceesary,  fumigated.  Cut  flowers  of 
camellia,  gardenia,  rhododendron,  roee. 
and  Ulac  appeer  to  pieaent  no  greeler 
risk  than  other  cut  flowers  of 
introducing  plant  pests,  including 
serious  plant  diseeses.  We  believe  that 
this  actkm  would  reduce  baniers  to 
trade  end  eliminate  an  uimeceaaary 
peparwmk  burden  without  incnesing 
the  risk  of  imparted  cut  flowars 
introducing  exotic  plant  pests  into  the 
United  Stataa. 


The  raguktians  in  7  CTR  part  319.74 
through  319.74-7  (rebiTed  to  below  as 
"the  leguUUoiu")  govern  the 
importation  of  certain  cut  flowsrs  into 
the  United  States.  Theee  regulations, 
among  other  things,  require  that  all  cut 
flowers  imported  into  the  United  States 
be  inspected  for  serious  plant  pests  and, 
if  naoeaaary.  treated  to  eUminate  any 
in)uriaoa  plant  peet.  Sections  319.74-2a. 
319.74-4.  and  319.74-5  of  the 
regulations  also  provide  that  import 
diipments  of  cut  flowers  of  camellia 
{Camellia  spp.).  gardenia  (Gardenia 
(pp.),  rhododenmon  (flhododendron 
spp.  (including  Azalea)),  loee  (Rosa 
spp.),  and  lilsc  ISyringa  spp.)  be 
accompanied  by  an  import  permit  and 
that  a  notice  of  arrival  be  submitted  to 
the  Collector  of  Customs  immediately 
altar  a  shipment  of  theee  cut  flowers 
arrivee  in  the  United  States.  Currently, 
no  other  varietiae  of  cut  Oowen  require 
an  import  permit  or  a  notice  of  arrival 
when  they  are  imported  into  the  United 
States. 

In  1947,  we  determined  that  impasted 
cut  flowers  of  camellia,  gardenia, 
tfaododendron,  roae,  and  lilac  presented 
a  special  risk  of  introdui3ng.injtuious 
insects  and  plant  diseeses  when 
impcHted  into  the  United  States  and. 
therefore,  should  beeccompaniad  by  an 
import  permit  and  should  be  subject  to 
notice  of  arrival  requirements.  However, 
besed  on  our  experience  enforcing  the 
rsgulstions.  we  have  since  delen^ned 
that  the  import  permit  and  notice  of 
arrival  requirements  are  no  longer 
r  for  theee  varieties  of  cut 


flowers.  Insteed.  procedures  standard  to 
the  impoitatian  <rf  all  varjetiaa  of  cut 
flowers  appear  to  be  suffidant  to 
mitipte  the  risk  of  oimwllla.  gardenia, 
ifaododandron.  rose,  and  Ulac 
introducing  exotic  plant  pests  into  the 
United  States. 

Our  port  inspectors  are  routinely 
notified  of  the  arrival  of  imported  cut 
flowers  by  examining  s  shipment's 
manifest  or  by  receiving  electronic 
corrvspcmdenoe  from  importers  or 
shippers.  Alter  arrival  at  the  pott  of 
entry  in  the  United  States,  all  cut 
flonmis  are  routinely  inspected  for 
ii^utious  insects,  including  agromyzids. 
and  tat  symptoms  of  plant  dlsnawii  by 
an  inapector  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS),  and, 
if  necessary,  the  cut  flowers  are  treated 
in  aocordanoa  with  S  319.74-3.  We  have 
determined  that  these  standard 
procedures  are  sutBcient  to  allow  the 
safa  importation  of  cut  floweiB  of 
cameiUa.  gr "*'"'*  diododendran.  roee. 
and  lilac  into  the  United  States, 
llterefare,  we  are  propoeing  to  eliminete 
the  import  permit  ana  notice  of  arrival 
requiremaDts  for  imported  cut  flowers  of 
>.«m»m«  gardsnis.  mododendron.  rose, 
and  lilac.  This  action  would  reduce 
beirian  to  trade  in  cut  flowers  between 
the  Ihiited  Statee  and  other  countriee.  in 
eocordance  with  the  Ganeial  Agreement 
on  Tarifb  and  Trade  (GATT)  and  the 
North  American  Free  Trade  Agreement 
(NAFTA),  and  would  eliminate  an 
unneoesssry  paperwork  burden  without 
increesing  the  risk  of  imparted  cut 
flowers  introducing  exotic  plant  pests. 
in/.liwting  plant  disessas.  into  the 
United  States. 

Because  cut  Bowers  of  camellia, 
g«rrf«nu,  ihododendron,  roae,  and  Ulac 
are  the  only  varieties  of  cut  flowers  far 
which  we  require  an  import  permit  or 
notice  of  arrival,  we  ore,  theiefoie, 
proposing  that  idl  impart  permit  and 
notice  of  arrival  isqv^rementa,  and  all 
lefarenoss  to  both,  be  removed  bam  the 
regulations.  If  we  remove  the  import 
permit  requirement,  APHIS  will  no 
longer  need  to  confirm  that  an  import 
permit  has  been  issued  for  a  shipment 
of  cut  flowers,  and  importers  will  no 
longer  need  to  apply  for  Import  permits 
or  seek  renswels  of  impart  permits  in 
order  to  Import  cut  flowers  into  the 
United  States.  In  addition,  if  we  remove 
the  notice  of  arrival  raquirament,  there 
vrill  be  no  need  for  importers  to  submit 
a  notice  of  arrival  to  APHIS.  These 
actions  would  ssve  time  and  effort  and 
would  reduce  the  paperwork  burden 
both  tor  importers  of  cut  flowers  and  for 
APHIS. 

We  are  also  proposing  to  remove 
pangnidi  (c)  of  S  319.74-2  in  order  to 
sliaeiiilliiii  the  regulations  snd  to  make 
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the  regulations  consistent  with  the 
proposed  changes  in  this  document.  By 
removing  this  parsgtaph,  we  would 
eUminate  a  provision  that  aUows  the 
Deputy  Administrator  of  Plant 
Protection  and  Quarantine  to  deny 
certain  importations  of  cut  flowers  into 
a  State,  Territory,  or  District  of  the 
United  Slates  by  refusal  of  an  import 
permit  or  by  other  means.  Historically, 
this  provision  has  not  been  utilized, 
and,  if  this  proposed  rule  is  adopted, 
this  paragraph  would  no  longer  be 


We  beUeve  that  these  actions  would 
simpUfy  and  streamline  import 
procedures  and  make  compUance  easier 
while  maintaining  high  standards  for 
the  prevention  of  the  introduction  of 
exotic  plant  pests  into  the  United  States. 
Executive  Order  12866  and  Regulatory 
FlexibiUty  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and.  tiierefore.  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  eliminate  the 
import  permit  and  notice'  of  arrival 
requirements  for  imported  cut  flowers  of 
camelUa,  gardenia,  riiododendron,  rose, 
and  Ulac. 

The  United  States  imported 
approximately  S408  miUion  worth  of 
firrah  cut  flowers  in  1994.  Roses 
constitituted  the  largest  category  of  fresh 
cut  flowers  imported  into  the  Udited 
States  in  1994.  accounting  for  36 
percent  of  the  total  value. 

Although  the  United  States  imports 
cut  flowers  from  many  countries,  in 
1994,  five  countries  represented 
approximately  92  percent  of  the  total 
value  of  cut  flowers  imported  into  the 
United  States.  Colombia  suppUed  the 
greatest  percentage,  66  percent,  of  the 
total  value  of  cut  flowers  imported  into 
the  United  States  in  1994,  foUowed  by 
The  Netherlands  with  13  percent, 
Ecuador  with  6.4  percent,  Costa  Rica 
with  3.7  percent,  and  Mexico  with  3.3 
percent.  In  1994,  four  countries 
accounted  for  approximately  96.9 
percent  of  the  total  value  of  rose  imports 
into  the  United  States:  Colombia 
suppUed  the  greatest  percentage,  71.2 
percent,  of  the  total  value.  foUowed  by 
Ecuador  with  13.6  percent,  Mexico  with 
6.8  percent,  and  Guatemala  with  5 
percent. 

Entities  in  the  United  States  that  may 
be  affected  by  this  rule  are  U.S. 
producers,  importers,  and  wholesalers 
of  cut  flowers.  Of  the  estimated  1,409 
producers  of  cut  flowers  in  the  United 
States,  approximaUy  85  percent  are 
considered  small  entities.  We  do  not 


expect  that  the  volume  of  cut  flovtrers 
imported  into  the  United  States  wiU 
increase  because  of  the  proposed 
changes  to  the  regulations,  and, 
thetetore,  we  expect  Utile,  if  any,  change 
in  the  market  price  of  cut  flowers  of 
camelUa,  gardenia,  rhododendron,  rose, 
and  lilac.  As  a  result,  we  expect  that  the 
impact  on  domestic  producers  of  these 
varieties  of  cut  flowers  would  be 
insignificant. 

At  this  time,  we  cannot  determine  the 
number  of  importers  of  cut  flowers. 
However,  we  do  not  expect  our 
proposed  changes  to  affect  the  supply  of 
cut  flower  importations,  and,  therefore, 
we  expect  any  changes  in  costs  or 
competition  of  the  importation  of  cut 
flowers  of  cameUia,  gardenia, 
rhododendron,  rose,  and  Ulac  to  be 
insignificant.  As  a  result,  we  anticipate 
that  the  effect  on  domestic  importers  of 
cut  flowers  of  camelUa,  gardenia, 
rhododendron,  rose,  and  Ulac  would  be 
insignificant. 

Of  the  estimated  3 ,043  wholesalers  of 
cut  flowers,  approximately  96  percent 
are  considered  small  entities.  We  do  not 
expect  that  the  volume  of  cut  flowers 
imported  into  the  United  States  will 
increase,  and,  therefore,  we  do  not 
expect  the  price  of  cut  flowers  to  be 
affected  by  the  changes  we  are 
proposing.  As  a  result,  we  ex-pect  that 
the  effect  of  the  proposed  changes  on 
wholes^ers  of  imported  cut  flowers  of 
camelUa,  gardenia,  rhododendron,  rose, 
and  Ulac  would  be  insignificant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smaU  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  AU  State  and  local  laws  and 
regitlations  that  are  inconsistent  with 
this  rule  wiU  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  tiiis 
rule:  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Redaction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirementa  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq).  Further,  this  proposed  rule 
would  reduce  information  coUection  or 
recordkeeping  requirementa  in  7  CFR 
319.74  from  10.495  hours  to  10.036 
hours. 


Regulatory  Reform 

This  acticm  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference, 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine.  Reporting  and 
recordkeeping  requirementa.  Rice. 
Vegetables. 

Accordingly.  7  CFR  part  319  would  be 
amended  to  read  as  follows: 

PAirr  319-f  OREKM  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  foUows: 

Autkeritr  7  U.S.a  tSOdd.  ISOn,  ISOff. 
lSl-167. 450.  2803,  and  2809:  21  U.S.C.  136 
and  136*:  7  CFR  2.22,  2.B0,  and  371.2(c}. 

{319.74-1    lAmandsd] 

2.  b)  §  319.74-1.  ptragraph  (c)  would 
be  removed. 

1319.74-S    [Amended] 

3.  Section  319.74-2  would  be 
amended  as  foUows: 

a.  By  reraoviDg  paragraph  (b). 

b.  By  removing  paragraph  (c). 

c:  By  removing  the  designation  "W 
preceding  the  first  paragraph. 

|31».74-2a    [Ramovedl 

4.  Section  319.74-2a  would  be 
removed. 


{319.74-3    [An 

5.  Section  319.74-3  would  be 
amended  as  foUows: 

a.  By  removing  paragraph  (b). 

b.  By  redesignating  paragraphs  (c)  and 
(d)  as  paragraphs  (b)  and  (c), 
respectively. 

c.  In  paragraph  (a),  in  the  first 
sentence,  by  removing  the  words 
"imported  fiom  the  named  foreign 
countries  and  localities,  whether  or  not 
subject  to  permit  requirementa.". 

d.  In  paragraph  (a),  in  the  second 
sentence,  by  removing  the  reference 
"(d)"  and  adding  in  ita  place  the 
leference  "(c)". 


I319.74-4 

6.  Section  319.74-4  and  footnote  1 
would  be  removed. 

{31S.74-6    [Ramoveq 

7.  Section  319.74-5  would  be 
removed. 


{319.74-6 

8.  Section  319.74-6  would  be 
redesignated  as  §  319.74-4. 
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9.  Section  319.74-7  would  be 
removed. 

Done  tD  WuhiDgton.  DC,  this  29tfa  day  of 
)uiy  1896. 
Tanyl-MMU^, 

Adminittraior.  Anunal  and  Plant  HaalUi 
bttpection  Sarvica. 
[FK  Doc  96-19719  Filed  8-1-96:  S:4$«nl 
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Tflmw  wid  CondMofM  for  AdwiCM 

AOCNCT:  Federal  Housing  Finence 

Boeid. 

action:  Proposed  rule. 


:  The  Board  of  Diiedon  of  the 
Fedenl  Housing  Finance  Board 
(Finance  Board)  is  proposing  to  amend 
its  regulation  on  terms  and  conditioiis 
for  advances.  The  proposed  rule 
requires  a  Federal  Home  Ix>an  Bank 
(FHLBank)  that  wants  to  make  putable 
advances  available  to  member 
institutions  to  provide  appropriate 
disclosures  and  to  oQsr  replacement 
advance  funding  if  the  FHLBank 
terminates  the  putable  advance  priocto 
its  stated  maturity  date. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  on  or  before 
September  3,  1996. 

ADDHESSES:  Mail  comments  to  Elaine  L. 
Baker,  Executive  Secretary,  Federal 
Housing  finance  Board.  1777  F  Street, 
N.W..  Washington,  D.C.  20006. 
Comments  wiU  be  available  for  public 
inspection  at  this  address. 
FOR  RJimCR  MFORHATION  CONTACT: 
Christine  M.  Freidel.  Assistant  Director, 
Financial  Management  Division,  Office 
of  Policy,  (202)  408-2976,  or,  Janice  A. 
Kaye,  Attorney-Advisor,  Office  of 
General  Counsel,  (202)  4OB-2S05, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  D.C.  20006. 

suppiaefTAfiv  MFomunoN: 

L  SUtntory  and  Kegnlatory  Backgrooad 

Under  section  10  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act),  each 
FHLBank  has  the  authority  to  make 
secured  advances  to  its  membera.  See  12 
U.S.C  1430.  To  ensure  that  the 
FHLBanks  operate  their  advance 
programs  in  a  safe  and  sound  manner, 
id.  $1422a(a)(3)(A),  and  pursuant  to  its 
authority  to  supervise  the  FHLBanks 
and  ensure  that  the  FHLBanks  cany  out 
their  hraiirino  fifijiiirw  yniwi^p  and 


mraaia  adaqnataly  capitalized  and  able 
to  raise  fiinas  in  me  capital  markets,  id. 
S  1422a(a)(3)(B),  the  Finance  Board 
promulgated  a  Gnal  rule  governing 
FHLBank  advance  prt>grams  in  May 
1093.  See  58  FR  29456  (May  20, 1993), 
codified  at  12  CFR  part  935. 

Since  that  time,  tne  FHLBanks  have 
developed  a  new  type  of  advance ' 
prtxluct  called  a  "putable  advance."  A 
"putable  advaxice"  is  an  advance  that  a 
FHLBank  may,  at  its  discretion, 
terminate  and  put  back  to  the  member 
for  Immediate  repayment  after  a 
nwdfied  period  of  time  and  on  certain 
dates  prior  to  the  maturity  date  of  the 
putable  advance.  A  member  borrowing 
a  putable  advance  feces  the  risk  that  the 
FHLBank  will  exercise  its  discretion 
and  terminate  the  putable  advance  prior 
to  its  maturity  date.  For  example,  a 
FHLBank  might  terminate  a  putable 
advance  prior  to  its  maturity  date  in  a 
rising  interest  rate  environment  Any 
replacement  advance  funding  offered  to 
the  member  would  be  extended  at  then 
current  higher  market  interest  rates. 
Since  the  member  takes  on  the  interest 
rate  risk  associated  with  putable 
advances,  the  FHLBank  is  able  to  ofier 
advance  funding  at  an  interest  rate  that 
can  be  significantly  lower  than  the 
market  interest  rate.  Members  have 
expressed  considerable  interest  in 
taking  advantage  of  the  lower  cost 
fundkig  a  FHLBank  can  offer  through 
putable  advances. 

The  Finance  Board's  advances 
regulation  does  not  address  putable 
advances,  and  the  practices  with  respect 
to  this  type  of  advance  funding  vary 
from  FHLBank  to  FHLBank.  To  provide 
for  consistency  among  the  FHLBanks 
that  offer  putable  advances  and  to 
reinforce  the  role  of  the  FHLBanks  as 
sources  of  liquidity  for  member 
institutions,  the  Finance  Board  is 
proposing  to  amend  its  advances 
regulation  to  address  specifically  the 
issuance  of  putable  advances.  The 
Finance  Beard  requests  conunent  on  any 
aspect  of  this  proposed  rule. 

n.  Analysis  of  the  Proposed  Rnla 

The  Finance  Board  proposes  to  add  a 
new  paragraph  (d),  putable  advances,  to 
§  935.6  of  its  advances  regulation,  which 
concerns  the  terms  and  conditions  for 
advances.  To  ensure  that  membera  are 
fully  apprised  of  the  risks  associated 
with  putable  advance  funding,  proposed 
$g35.6(d)(l)  would  require  a  FHLBank 
that  pttivides  a  putable  advance  to  a 


member  to  disclose  in  writing  to  such 
member  the  risks  assodatod  with 
putable  advance  funding.  Such  risks 
Include  the  interest  rate  risk  described 
above  in  section  I  aiul  the  potentially 
adverse  impact  on  a  member's  liquidity 
if  a  FHLBank  exsrdaes  its  discretion  to 
terminate  a  putable  advance  prior  to  the 
stated  maturity  date.  To  preclude  the 
possibility  that  putable  aidvance  funding 
might  cause  undue  liquidity  problems 
for  membera,  proposed  $  g35.6(d)(2) 
would  require  a  FHLBank  that 
terminates  a  putable  advance  prior  to  its 
maturity  date  to  offer  replacement 
funding  to  the  member  at  current  market 
rates  for  the  remaining  term  to  maturity 
of  the  putable  advance.  The  replacement 
fundirig  would  be  considered  a 
convenion  of  the  putable  advance 
rather  than  the  extension  of  a  new 
advance. 

Proposed  $  93S.6(d)(3)  provides  a 
definition  of  the  term  "putable 
advance."  For  purposes  of  proposed 
S  93S.6(d),  a  putable  advance  would 
mean  an  advance  that  a  FHLBank  may, 
at  its  discretion,  terminate  and  require 
the  member  to  repay  prior  to  the  stated 
maturity  date  of  the  putable  advance. 

m.  BegDlatoiy  FloibUity  Act 

This  proposed  rule  contains  only 
technical  revisions  to  an  existing  rule 
and,  therefore,  does  not  impose  any 
additional  regulatory  requirements  on 
amall  entities.  Thus,  in  accordance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq..  the 
Board  of  Oirectora  of  the  Finance  Board 
hereby  certifies  that  this  proposed  rule, 
if  promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Id.  section  60S(b). 

Uai  ef  Sdl>)M4s  in  12  CFK  Pari  B3S 

Credit,  Federal  home  loan  banks. 

Accordingly,  the  Board  of  Directore  of 
the  Federal  Housing  Finance  Board 
hereby  proposes  to  amend  chapfer  DC, 
title  12,  part  935,  Code  of  Federal 
Regulations,  as  follows: 

PART  935— ADVANCES 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

AodHrity:  12  U.S.C  1422b(aXl),  1428. 
1429, 1430. 1430(b).  and  1431. 

2.  In  S  935.6,  paragraph  (d)  is  added 
to  lead  as  follows: 

fSMJ   TaimsandoandWonstBr 


>  An  "advanca"  i*  •  kMQ  from  a  FHLBank  that  fa 
providad  punuant  to  a,writt«o  iyaaiiiaill, 
■uppanad  by  a  nota  or  othar  wrtttao  avidanoa  of  tba 
bacnnnr*!  otiUgatioa,  and  fajlly  aacurad  liy 
ooliatanl  In  acccrdanca  wttii  tba  Bank  Act  and 
.Saa  12  cm  139.1. 


(d)  Putable  advances.  (1)  A  Bank  that 
provides  a  putable  advance  to  a  member 
shall  disclose  in  writing  to  such  member 


Federal  Regiiter  /  Vol.  61.  No.  150  /  Friday.  August  2,  1996  /  Proposed  Rules 


the  risks  associated  with  putable 
advance  funding. 

(2)  If  a  Bank  terminates  a  putable 
advance  prior  to  the  stated  maturity  date 
of  such  advance,  the  Bank  shall  offer  to 
provide  market  rate  replacement 
funding  to  the  member  for  the 
remaining  term  to  mattirity  of  the 
putable  advance. 

(3)  For  purposes  of  this  paragraph  (d), 
the  term  putable  advance  means  an 
advance  that  a  Bank  may,  at  its 
discretion,  terminate  and  require  the 
member  to  repay  prior  to  the  stated 
maturity  date  of  the  advance. 

Dated:  )uly  3.  1996. 

By  llie  Board  of  IMrecton  of  tlu  Federal 
Housing  Finattcfl  Board. 
Bract  A.  Moniaoo, 
Chairperson. 

IFR  Doc  96-19526  Filed  8-01-96: 8:45  am) 
■usaa  oooa  ans-ai-u 


DEPARTMENT  OF  TRANSPORTATION 
Fedem  AviaUon  AdmlnMrMlon 

UCFRPMtTI 

[Aliapsos  Dockat  No.  BS-ACE-q 

Propossd  Establlshmant  Of  ClaM  E 
Airapace;  Mosby,  MO 

AOEMCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION'  Notice  of  proposed  rulemaking 


:  Construction  is  near 
completion  of  the  new  Clay  Coimty 
Regional  Airport  at  Mosby,  MO,  with  a 
projected  opening  in  late  1996.  The 
FAA  has  developed  Standard 
Instrument  Approach  Procedures  (SIAP) 
to  the  Clay  County  Regional  Airport 
based  on  the  Global  Positioning  System 
(GPS)  and  the  Non-directional  Radio 
Beacon  (NDB)  which  have  made  this 
action  necessary.  The  effect  of  this  rule 
is  to  provide  additional  controlled 
airspace  for  aircraft  executing  the  SLAPs 
at  the  Clay  Coimty  Regional  Airport. 
DATES:  Comments  must  be  received  on 
or  before  Septmnber  6, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  ACE-530.  Federal 
Aviation  Administration,  Docket  No. 
96-ACE-g,  601  East  12th  Street,  Kansas 
aty.  MO  64106. 

"riie  official  diKket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Fritlay, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


in  the  office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  listed  above. 

FOR  FURTHER  MFORMATION  OONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Operations  Branch,  ACE-530C.  Federal 
Aviation  Atlministnlion,  601  East  12th 
Street.  Kansas  City,  MO  64106; 
telephone  (816)  426-3408. 

SUPPLEMENTARY  MFORMATION 
Comments  Invited 

Interested  patties  are  invited  to- 

participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  vie%vs, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  addr^ 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-address, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Ainpace  Docket  No.  96- 
ACE-9."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affaire.  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue,  SW,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  described  the  procedures. 


The  Proposal 

The  FAA  ia  considariog  an 
amendment  to  Part  71  of  the  FMonl 
AviaUon  Regulations  (14  CFR  Part  71)  to 
provide  additional  controlled  airspace 
for  the  new  SlftPt  at  the  Clay  Coimty 
Regional  Airport  The  additional 
airspace  would  segregate  aircraft 
operating  under  Visual  FUght  Rules 
(VFR)  conditions  from  aircraft  operating 
under  Instrument  Flight  Rules  (IFR) 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
drcumnavigate  the  area,  continue  to 
operate  under  VFR  to  and  from  the 
airport,  or  otherwise  comply  with  IFR 
procedures.  Upon  publication  of  the 
procedures,  the  airport  status  will 
change  from  VFR  to  IFR.  Class  E 
airspace  designations  for  airapace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  8005  of  FAA 
Order  7400.9C.  dated  August  17, 1995. 
and  effective  September  16. 1995.  which 
is  Incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airapace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
.  regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore,  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  sir 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Ust  of  SnbiecU  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

The  ftnpossd  Amendment 

Accordingly,  pureuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART71— [AMENOECq 

1.  The  authority  citation  for  Pan  71 
continues  to  read  as  follows: 


40366 


Fadaral  KagiitR  /  Vol.  61.  No.  150  /  Friday.  Auguat  2.  1996  /  Propoied  Rule» 


:  49  U.S.C  lOBfgJ;  40103. 40113. 
401W;  E.a  iae»t,  24  FK  9SM.  3  CFR.  1950- 
IIMU  Camp.,  p.  saO:  14  (7R  11.08. 

171.1    lAimndiil] 

2.  The  incoiporatian  by  refmncB  in 
14  CFR  71.1  of  Fedanl  Aviatian 
Adminkiiatioa  Ordor  7400.QC  Ainpeca 
Dnjgnatioiu  md  Ropoitiiig  Polnti. 
dated  August  17. 1995,  ind  afiactive 
September  16, 199S,  U  amanded  as 
follows: 


Pam^aphmoS    Oat* B ainpace 
sxtaiilbiguptmrd^an  TOOfiitormon 
abon  the  tiirfixa  of  the  earth. 

•  *        •         •         * 
A(Z  MO  ES  MaitT.  MO  P4aw) 
0*7  County  Ragtoiial  Aiipott 

{Ut  39^9'SO-  N..  long.  94ir»«-  W.) 
MotbySDB 

(UL  39'W4a'  N..  long.  84*18^7-  W.) 
That  ttinpacs  axtODdiofi  upward  from  700 
bM  abonre  Uu  nirftce  within  •  e.4-niil* 
ndlui  of  day  Couoty  Rsgiooal  Airport  and 
within  2.S  milM  each  tide  of  the  007°  bearing 
from  the  Moaby  NDB  extending  fnxn  the  S.4- 
mik  ladiua  to  7.9  milee  ncrth  of  tba  aixpoet. 

•  «         •         «         * 

laaued  in  Kauaa  C3ty.  MO,  OB  July  17. . 
1996. 

HnMBMyanlr.. 

Monqgir.  Air  Traffic  DMilon  Central  Kegion. 
IFK  Doc  96-19076  Filed  6-1-96;  8:45  am) 


DEPARTMBfr  OF  LABOR 

EinploynMnt  StHMlvdv 
At^filiitotftlofl;  WA98  "^  Hour 


one*  of  Om  SaerMMy 
»  CFR  Parts  land  5 


I  for  Pradatannlnallon  of 
I  (29  CFR  Part  1):  Labor 
t  FiovWona  AppHcabla  to 
Centraeta  Covwlng  FadamHy  Fkianoad 
and  Aaaiatad  Conatruclion  and  to 
CarMn  tlanoonamicton  Contoaets  (29 
CFRPartS) 

agency:  Wage  and  Hour  Division, 

Employment  Standards  Administration, 

Labior. 

ACTION:  Proposed  rule. 

SUIWARV:  This  document  seeks 
comment  on  the  Department't  proposal 
to  continue  the  suspension  of  the 
implementation  of  regulations 
previously  issued  under  the  Davis- 
Bacon  and  Related  Acts  while  the 
Department  conducts  additional 
rulemaking  proceedings  to  determine 
whether  fimher  amendments  should  be 
made  to  those  regulations.  These 
regulations  govern  the  employment  of 
"semi-skilled  helpers"  on  federally- 


financed  and  {sdaially-Bsaistad 
construction  contracts  subject  to  the 
prevailing  wage  standartls  of  the  Davis- 
Bacon  and  Related  Acta  (DBRA). 
DAin:  Comments  are  due  September  3, 

AOOMSHK  Submit  written  comments 
to  Matia  Echavesta,  Administrator. 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Room  S-3S02, 200 
Conatttudon  Avenue.  N.W.. 
Washington.  DC  20210.  Any 
commenters  desiring  notification  of 
receipt  of  comments  should  include  a 
aelf-^ddiMiad.  stamped  post  card. 
FOR  FURncn  MFOHMATION  CONTACT: 
William  W.  Giws.  Director.  Office  of 
Wage  Detanninations,  Wage  and  Hour 
Division.  Employment  Standards 
Administration.  U.S.  Department  of 
Labor,  Room  S-3028,  200  ConstltutioD 
Avenue,  NW.,  Washington,  DC  20210. 
Ta]B{Aone  (202)  219-8353.  (This  is  not 
a  toll  free  number.) 

tUPPlBeiTANV  aVOMUTKM 
L  fapanrark  RaducUon  Act 

This  rule  does  not  contain  any  new 
information  collection  requirements  and 
does  not  modify  any  existing 
requirements. 

Thus,  the  rule  contains  no  reporting 
or  recordkeeping  requirements  subject 
to  the  Paperwork  Reduction  Act  of  1905. 

n.  Back^oaid 

On  May  28, 1982,  the  Department 
published  revised  final  Regulations,  29 
CFR  Part  1,  Procedures  for 
Predetermination  of  Wage  Rates,  and  29 
CFR  Part  5,  Subpart  A — Davis-Bacon 
and  Related  Acts  Provisions  and 
Procedures  (47  FR  23644  and  23658, 
tespectivBly),  wliich,  among  other 
things,  would  have  allowed  contractors 
to  use  semi-skilled  helpers  on  Davis- 
Bacon  projects  at  wages  lower  than 
those  paid  to  skilled  journeymen, 
wherever  the  helper  classification,  as 
defined  in  the  regulations,  was 
"identifiable"  in  the  area.  These  rules 
represented  a  reversal  of  a  longstanding 
Departmenfof  Labor  practice  by 
allowing  some  overlap  between  the 
duties  of  helpers,  and  journeymen  and 
laborers.  To  protect  against  possible 
abuse,  a  provision  was  included 
limiting  the  number  of  helpers  which 
could  be  used  on  a  covered  project  to  a 
maximum  of  two  helpers  for  every  three 
journeymen.  See  29  CFR  1.7(d),  29  CFR 
5.2(n)(4),  29  CFR  5.S(a)(l)(ii)(A),  and  29 
CFR  5.5(a)(4)(iv). 

As  a  result  of  a  lawsuit  brought  by  the 
Building  and  Construction  Trades 
Department,  AFL-CIO,  and  a  number  of 
individual  unions,  implementation  of 


the  reguladoos  was  eaioined.  BuikUng 
and  ConstmcHon  Ttvde*  Department, 
AFL-aO.  et  al.  v.  Doiwmn.  et  al..  553 
F.  Supp.  352  PD.a  1982).  The  U.S. 
Court  of  Appeali  for  the  Dfatrict  of 
Coliunbia  iaaued  a  decision  upholding 
the  Department's  authority  to  allow 
increased  use  of  helpers  and  approving 
the  regulatory  definiticm  of  a  bslper's 
duties,  but  ttndu  down  the  provision 
for  issuing  a  helper  wage  rate  where 
helpers  were  "identifi^le,"  thereby 
requiring  a  modification  to  the 
regulations  to  provide  that  the  helper 
dioaification  be  "prevailing"  in  the  area 
beibie  it  may  be  used.  Building  and 
Coratiuction  Trades  Department,  AFL- 
aO,  et  al.,  V.  Donovan,  et  al.,  712  F.2d 
611  (D.C.  Or.  1983),  cert  denied,  464 
U.S.  1069  (1984). 

On  January  27, 1989,  DOL  publiahed 
a  final  rule  in  the  Fedwal  Sagiater  (54 
FR  4234)  to  add  the  requirement  that  the 
use  of  a  particular  helper  classificatirai 
must  prevail  in  an  area  in  order  to  be 
recognized,  and  to  define  the 
circumstances  in  which  the  use  of 
helpers  would  be  deemed  to  prevail  (54 
FR  4234).  Following  the  Court's  lifting 
of  the  injunction  by  Order  dated 
September  24, 1990,  the  Department 
published  a  Fadaral  Register  notice  on 
December  4, 1990,  implementing  the 
helper  regulations  eBacUve  February  4, 
1991  (55  FR  50148). 

In  April  1991,  Congress  passed  the 
Dire  Emergency  Supplemental 
Appropriations  Act  of  1991,  Public  Law 
102-27  (105  StaL  130),  which  was 
signed  into  law  on  April  10, 1991. 
Section  303  of  Public  Law  102-27  (105 
Stat.  152)  prohibited  the  IDepartment  Of 
Labor  from  spending  any  funds  to 
implement  or  administer  the  helper 
regulations.  In  support  of  the 
prohibition,  Chairman  Ford  of  the 
House  Education  and  Labor  Committee 
stated  that  "Congress  should  insist  that 
the  administration  recognize  that 
authorizing  legislation  is  the  only 
appropriate  vehicle  for  dealing  with 
fundamental  changes  in  the  operation  of 
the  Davis-Bacon  Act."  In  compliance 
with  the  Congressional  directive,  the 
Department  did  not  implement  or 
administer  the  helper  regulations  for  the 
remainder  of  fiscal  year  1991. 

After  fiscal  year  1991  concluded  and 
subsequent  continuing  resolutions 
expired,  a  new  appropriations  act  was 
passed  which  did  not  include  a  ban 
restricting  the  implementation  of  the 
helper  regulations.  The  Department 
issued  All  Agency  Memorandum  No. 
161  on  January  29, 1992,  instructing  the 
contracting  agencies  to  include  the 
helper  contract  in  contracts  for  which 
bids  were  soUcited  or  negotiations  were 
concluded  after  that  date. 
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During  the  course  of  the  ongoing 
litigation  in  this  matter,  the  U.S.  Covin 
of  Appeals  for  the  District  of  Columbia 
(by  decision  dated  April  21, 1992) 
upheld  the  rule  defiiiing  the 
circtmistances  in  which  helpers  would 
be  found  to  prevail  and  the  remaining 
helper  provisions,  but  invalidated  the 
provision  of  the  regulations  that 
prescribed  a  maximum  ratio  governing 
the  use  of  helpers  [Building  and 
Construction  Trades  Department,  AFL- 
aO  V.  Martin,  961  F.2d  269  (D.C  Cir. 
1992)).  To  comply  with  this  ruling,  on 
June  26, 1992,  the  Department  issued  a 
Federal  Ragistar  notice  removing  29 
CFR  5.5(a)(4)(iv)  from  the  Code  of 
Federal  Regulations.  (57  FR  28776). 

Subseqiiently,  Section  103  of  the  1994 
Department  of  Labor  Appropriations 
Act,  Public  Law  103-112,  prohibited  the 
Department  of  Labor  irora  expending 
funds  to  implement  or  administer  the 
helper  regulations  during  fiscal  year 
1994.  Accordingly,  on  November  5, 
1993,  the  Department  published  a 
Fedanl  Register  notice  (58  FK  58954) 
suspending  the  helper  regulations  and 
reinstituting  the  Department's  prior 
policy  regarding  the  use  of  helpers.  The 
1995  Department  of  [.abor 
Appropriations  Act  again  barred  the 
Deparbnent  bom  expending  funds  to 
implement  the  helper  regulations 
(Section  102.  Pub.  L.  103-333);  this 
prohibition  extended  into  fiscal  1996 
through  several  continuing  resolutions. 
There  is  no  such  prohibition  in  the 
Department  of  Labor's  Appropriations 
Act  for  fiscal  year  1996,  Public  Law 
104-134,  signed  into  law  by  President 
Clinton  on  April  26, 1996. 

m.  Diaciiaaion 

During  the  brief  period  since  the 
passage  of  the  appropriations  act  for 
fiscal  year  1996,  the  Department  has 
carefully  considered  whether  the 
suspended  regulation  governing  the  use 
of  helpers  should  be  modified.  Fourteen 
years  have  passed  since  the  Department 
first  promulgated  the  regulation,  and 
more  than  four  years  have  passed  since 
the  Department  last  attempted  to  put  a 
revised  version  of  that  regulation  in 
effect  During  the  extended  period  of 
time  in  which  the  regulation  was 
suspended,  additional  information  has 
become  available  which  warrants 
review  of  the  suspended  rule. 

The  suspended  helper  regulation  was 
proposed  and  adopted  principally 
because  it  was  believed  that  it  would 
result  in  a  construction  workforce  on 
Federal  construction  projects  that  more 
closely  mirrored  the  private 
construction  workforce's  widespread 
use  of  helpers  and,  at  the  same  time, 
eSsct  significant  cost  savings  in  federal 


construction  costs.  However,  data 
developed  from  the  Department's 
experience  implementing  the  helper 
regulation  (which  was  not  available 
during  the  rulemaking  proceedings  and 
upon  which  the  public  has  bad  no 
opportunity  to  comment)  reveals  that 
the  use  of  helpers  might  not  be  as 
widespread  as  previously  thought  Tbe 
Department  conducted  78  prevailing 
wage  surveys  during  the  period  January 
29, 1992.  through  October  21. 1993, 
when  the  (now  suspended)  semi-skilled 
helper  regulations  were  in  effect.  In  45 
of  the  78  areas  surveyed,  the 
Department  determined  that  the  use  of 
helpers  was  not  the  prevailing  practice 
in  any  of  the  job  classifications 
analyzed.  In  the  remaining  33  areas,  the 
.  use  of  helpers  was  the  prevailing 
practice  in  only  about  7  percent  (i.e.,  65 
of  888)  of  job  classifications  surveyed. 
The  Department  is  preparing  a 
preliminary  regulatory  impact  analysis 
to  accompany  a  proposed  rule  which 
will  discuss  the  Department's  updated 
estimate  of  costs  savings  which  would 
be  realized  from  the  suspended  helper 
rule 

The  Department  is  concerned  that  the 
helper  regulation  may  create  an 
im warranted  potential  for  abuse  of  the 
helper  classification  to  justify  payment 
of  wages  which  are  less  than  the 
prevailing  wage  in  the  area.  As  initially 
proposed,  the  1982  helper  regulation 
imposed  a  numerical  limitation  on  the 
use  of  helpers  under  which  there  could 
be  no  more  than  two  helpers  for  every 
three  journeymen.  47  FR  23655.  As  the 
Court  of  Appeals  stressed  in  its  1983 
decision,  this  limitation  "increased  the 
likelihood  that  gross  violations  will  be 
caught,  or  at  least  that  evasion  will  not 
get  loo  far  out  of  line.  "  However,  the 
specific  ratio  adopted  by  the 
Department  was  subsequently 
invalidated  by  the  Court  in  1992.  The 
Department's  subsequent  efforts  to 
develop  enforcement  guidelines  led  it  to 
conclude  that  administration  of  the 
revised  helper  criteria  would  be  much 
more  difficult  than  anticipated, 
particularly  in  light  of  the  court-ordered 
abandoiuneDt  of  the  ratio  provision. 
When  the  Department  implemented  the 
Court's  decision  in  1992,  it  did  not 
conduct  notice  and  comment 
rulemaking  proceedings  on  the 
regulation  as  revised.  Instead,  the 
Court's  order  was  implemented  by 
publication  of  a  notice  in  the  Federal 
Register  removing  the  numerical  ratio 
from  the  regulation.  Consequently,  the 
public  has  never  had  an  opportimity  to 
comment  on  the  regulation  in  its  current 
form. 

The  Department  is  also  concerned 
about  the  possible  impaa  of  the  helper 


regulations  on  formal  app 
and  training  programs.  Tiieae  (actors, 
and  the  obvious  Congressional 
controversy  over  the  regulation,  have 
led  the  Department  to  conclude  that  the 
basis  and  effect  of  the  semi-skilled 
helper  regulation  should  be  reexaminad. 
Accordingly,  the  Department  intends  to 
propose,  and  seek  public  comment  on, 
a  rule  that  would  amend  the  currently 
suspended  helper  regulations.  29  CF.R. 
1 .7(d).  29  CF.R.  5.2(n)(4).  snd  29  CFR. 
5.5(a)(l)(ii).  The  Department  anticipates 
that  these  rulemaking  proceedings  will 
be  concluded,  and  any  final  amendment 
to  the  regulations  promulgated,  within 
one  year. 

The  Department  has  carefully 
considered  whether  the  regulations 
which  have  been  in  efiect  during  the 

C  three  years,  while  the  suspension 
been  in  effect,  should  continue  to 
apply  during  tbe  interim  period  or, 
alternatively,  whether  the  suspended 
helper  regulation  in  its  current  form 
should  be  made  effective  during  that 
period.  Given  the  information  now 
available,  the  hct  that  the  public  has 
never  had  an  opportunity  to  comment 
on  the  suspended  regulation  in  its 
present  form,  and  the  Department's 
decision  to  initiate  proceedings 
proposing  further  amendments  to  the 
rule,  the  Department  has  decided  to 
seek  public  comment  concerning 
whether  or  not  to  continue  the 
suspension  of  the  helper  regulation 
while  further  action  is  being  taken  with 
respect  to  possibly  amending  the  rtile. 

In  addition  to  the  problems  with  the 
suspended  helper  r^ulation  discussed 
above,  the  Department  is  preliminarily 
of  the  view  that  implementation  of  the 
regulation  on  a  short-term  basis  would 
i:Teate  unwarranted  disruption  and 
tmcettainty  for  both  federal  agencies 
and  the  contracting  community. 
Accordingly,  the  rule  proposed  here 
would  make  no  change  to  the 
regulations  currently  in  effect,  and 
thereby  continue  the  suspension  of  the 
helper  regulations  that  has  been  in  effect 
since  October  1993.  while  the 
Department  engages  in  substantive 
rulemaking  concerning  the  helper 
regulations. 

The  Department's  past  experience 
indicates  that  implementation  of  the 
stupended  helper  regulatioiu,  even  on 
an  interim  basis,  would  likely  require  a 
substantial  period  of  time.  When  the 
Department  promulgated  the  helper 
regulations  in  1982  (47  FR  23658,  May 
28, 1982]  and  in  1990  (55  FR  50149, 
December  4, 1990),  it  provided  a  60-day 
effective  date,  applicable  to  bids 
advertised  or  negotiations  concluded 
after  the  date,  to  allow  agencies  an 
opporttmity  to  amend  their 
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implementing  regulations  and  their 
contzact  clause  forms  to  incorporate  the 
new  provisions.  SoUcitatioas  for  bids 
an  onUnariljr  advertised  for  at  least  30 
to  60  days  before  a  contract  may  be 
awarded,  hi  accordance  with  the 
Department's  usual  practice,  an  efbctive 
date  at  least  60  days  after  publication 
would  be  afiorded  if  the  Eiepartment 
were  to  begin  implementation  of  the 
sumended  rule  today. 

Conforming  changes  then  have  to  be 
made  by  the  appropriate  responsible 
federal  agencies  to  the  Federal 
Acquisition  Regulations  (FAR)  and  the 
Defense  Acquisition  Regulations  (DAR), 
which  are  applicable  to  contracts 
subject  to  the  Davis-Bacon  Act  It  is 
likely  that  such  changes  would  also 
have  an  e&ctive  date  60  days  after  their 
pubUcadon,  as  did  amendments  to  the 
FAR  and  DAR  following  the 
Department's  1992  notice  of 
implementation  (September  1992- 
November  1992).  In  Cact,  when  the 
Department  implemented  the  helper 
rule  in  January  1992.  confonning 
changes  in  the  FAR  and  the  DAR  did 
not  actually  become  eECsctive  until 
November  1992,  approximately  ten 
months  after  the  Department  issued  its 
notice  implementins  the  rule. 

Moieover,  imder  the  suspended  rule, 
helpers  could  be  used  on  a  given 
contract  only  after  the  Department 
determines  that  the  use  of  helpers  is  the 
prevailing  practice  in  a  particular  job 
classification  in  the  area  in  which  the 
work  will  be  performed.  Thus,  the  time 
necessary  for  the  Department  to  perform 
surveys  in  response  to  requests  to  use 
helper  classifications  adds  further  delay 
before  contractors  may  Lawfolly  pay 
their  workers  at  helper  rates. 

Thus,  the  suspended  regulation 
would  be  fully  effective  for  only  a  brief 
period,  if  at  all,  before  the  Department 
expects  it  would  complete  substantive 
rulemaking  proceedings  to  consider 
amending  the  regulation.  Given  the 
pendency  of  those  proceedings,  and  the 
history  of  the  regulation,  contractors 
would  be  uncertain  to  reconfigure  their 
staffing  patterns  and  work  site 
procedures  for  the  purpose  of 
submitting  bids  in  reliance  upon  a 
regulation  which  they  are  aware  the 
Department  may  amend  shortly 
thereafter.  Similarly,  repeated  changes 
in  the  regulations  within  a  short  period 
of  time  would  create  unwarranted 
disruption  in  the  contracting  process  of 
federal  agencies  which  would  be 
required  to  amend  their  regulations  and 
contract  forms  on  an  interim  basis  only 
to  repeat  the  entire  process  if  proposed 
amendments  to  the  helper  regulatioo  are 
fjnaliTwH-  Finally,  the  Department  of 
Labor  would  have  to  postpone  or 


abandon  plaimed  surveys  needed  to 
update  prevailing  wage  delanninations 
in  order  to  divert  resources  to  the 
collection  and  analysis  of  prevailing 
practice  and  wage  data  under  helper 
regulations  whi^  may  be  modified 
shortly  thereafter. 

In  snort,  the  Department  believes  that 
the  disruption  and  urxxrtainty 
associated  with  implementation  of  the 
suspended  helper  regulations  for  such  a 
brief  period  would  be  unwarranted.  The 
Department  expects  to  complete  its 
analysis  of  public  comments  on  this 
proposed  rule  to  continue  the 
suspension  of  the  helper  regulatians, 
and  publish  a  final  rule  within  120  days 
after  the  date  of  publication. 

IV.  Executive  Order  IZWS;  f  202  of  the 
Unhmded  Mandates  Reform  Ad  of 
1985;  Small  Bnsinaaa  Ragnlatory 
Eafarconent  Faimeaa  Ad 

This  propoaed  rule  is  not 
"ecoDomiolly  significant"  within  the 
meaning  of  Executive  Order  12866:  nor 
does  it  require  a  statement  under  $  202 
of  the  Urmmded  Mandates  Reform  Act 
of  1995.  This  rule  merely  continues  the 
suspension  of  the  helper  regulations 
that  has  been  in  eSsct  since  November 
1993  in  order  that  the  Department  may 
proceed  with  rulemaking  while 
avoiding  the  unnecessary  disruption 
and  ooiifusion  that  would  result  from 
implementation  of  the  helper 
regulations  during  the  interim. 
Therefore,  there  would  be  no  coat  or 
savings  that  would  result  from 
continuing  the  suspension  since  this 
would  merely  preserve  the  status  quo. 
Moreover,  as  discussed  above,  a 
substantial  period  of  time  is  required 
before  the  regulations  would  be 
implemented  by  their  incorporation  in 
contracts,  and  the  Department's 
experience  in  the  brief  period  in  1992 
and  1993  when  the  suspended 
regulation  was  in  effect  was  that 
relatively  few  surveys  were  completed 
in  which  helpers  were  found  to  prevail. 

Thus,  any  theoretical  savings  that 
would  be  lost  from  a  failure  to 
implement  the  helper  regulations  during 
the  rulemaking  period  would  be 
minimal.  Accordingly,  it  is  expeded 
that  this  proposal  will  not  result  in  a 
rule  that  may  have  an  annual  eSed  on 
the  economy  of  $100  million  or  more,  or 
adversely  afiect  in  a  material  way  the 
economy  or  a  sector  of  the  economy. 
Because  this  rule  will  not  have  a 
significant  economic  impact,  no 
economic  analysis  is  required.  For  the 
same  reason,  this  rule  does  not 
constitute  a  "major  rule"  within  the 
meaning  of  section  804(2)  of  the  Small 
Business  Regulatory  Enfiarcament 
Fairness  Act 


Because  the  alternative  to  the 
proposed  rule — lifting  of  the  suspension 
and  Implementing  the  helper 
regulatioiu  while  rulemaking  is 
ongoing— could  possibly  interfere  with 
actions  plarmed  or  taken  by  other 
government  agencies,  the  Department 
has  coochided  that  it  will  treat  the 
proposed  rule  as  a  "significant 
regulatory  action"  within  the  meaning 
of  section  3(f)(2)  of  Executive  Order 
12866. 

V.  KagBlainy  FkxibUiiy  Ad 

The  Department  has  determined  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
a  continuation  of  the  status  quo,  there 
is  no  economic  impact.  Furthermore, 
the  Department  has  determined  that  if 
the  suspension  ware  lifted  and  the 
regulation  implemented,  there  woidd 
not  be  a  significant  economic  impad  on 
a  substantial  number  of  small  entities 
during  the  interim  period  prior  to 
completion  of  rulemaking  action  on  the 
helper  regulations — expeded  to  be 
completed  within  a  year.  Because  of  the 
lag  times  in  agency  procedures  to 
amend  their  regidations  and  incorporate 
the  contnd  clauses,  and  the  relatively 
small  niunber  of  helper  classifications 
which  the  Department  found  prevailing 
in  its  surveys  in  1992  and  1993,  it  is 
unlikely  that  a  substantial  number  of 
small  entities  would  have  the 
opportunity  to  use  helper  classifications 
during  the  period  before  the  rulemaking 
is  completed.  Accordingly,  the  proposed 
rules  are  not  expeded  to  have  a 
"si^iificant  economic  impad  on  a 
substantial  number  of  small  entities" 
within  the  meaning  of  the  Regulatory 
Flexibility  Ad,  and  the  Department  has 
certified  to  this  eBecA  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Thus,  a 
regulatory  flexibitity  aiulysis  is  not 
required. 

Vn.  DocnmenI  Piaparaliaa 

This  document  was  prepared  under 
the  direction  and  control  of  Maria 
Echaveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

Signed  at  WaaUnglon.  0£..  this  29th  day 
of  )uly  1996. 
|abBB.rreaar. 

[)eputy  Administrator,  Wagt  and  Hoar 
CMvitlon. 
[FR  Doc  a6-l«M9  Filed  7-31-9B;  8:45  ami 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29CFRPM102 

Procedure  Qovemlng  Advleory 
Opiniona  and  Rule*  Oovetnlng 
Summary  Judgmant  Moliona  and 
Advlaory  Opiniona 

AQCNCr:  National  Labor  Relations 

Board. 

ACTION:  Notice  of  extension  of  time  for 

filing  comments  to  proposed 

rulemaking. 

SUMMARY:  Pursuant  to  a  request  Erom  the 
American  Bar  Association 
Subcommittee  on  NLRB  Practice  and 
Procedure,  the  NLRB  gives  notice  that  it 
is  extending  by  approximately  30  days 
the  time  for  filing  comments  on  the 
proposed  rule  changes  published  on 
July  5. 1996  (61  FR  35172)  which  would 
eliminate  the  noUce-to-show-cause 
procedure  in  summary  judgment  cases 
and  remove  provisions  which  permit 
parties  to  pending  state  proceedings  to 
file  petitions  with  the  Board  for  an 
advisory  opinion  on  jurisdiction. 
DATES:  The  comment  period  which 
currentiy  ends  on  August  5, 1996.  is 
extended  to  September  S,  1996. 
AOOflESSES:  Comments  on  the  proposed 
rulemaking  should  be  sent  to:  Office  of 
the  Executive  Secretary,  1099  14th 
Street.  NW.  Rm  11600.  Washington, 
D.C.  20570. 

FOR  FURTHER  MFORMATKM  CONTACT:  John 
J.  Toner,  Executive  Secretary, 
Telephone:  (202)  273-1940. 

Oatad.  Washington,  D.C  July  29, 19SS. 

By  direction  of  the  Board. 
JahaL^oaar. 
Executive  Secntary. 
IFR  Doc.  96-19696  Filed  S-l-9e:  S:4S  am) 


DEPARTMENT  OF  THE  INTERIOR 

Onica  of  Surface  Nnlng  Reclamation 
and  Enforcement 

30  CFR  Part  936 

[SPATS  No.  OK-019-FOn] 

Oklahoma  ReguMoiy  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment 

SUMMARY:  OSM  is  aimouncing  receipt  of 
a  proposed  amendment  to  the  Oklahoma 


regulatory  program  (hereinafter,  the 
"Oklahoma  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Ad  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
additions  and  revisions  to  Oklahoma's 
regulations  pertaining  to  repair  or 
compensation  for  material  damage 
resulting  from  subsidence  caused  by 
underground  coal  mining  operations 
and  to  replacement  of  water  supplies 
adversely  impacted  by  underground 
coal  mining  operations.  The  amendment 
is  intended  to  revise  the  Oklahoma 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.t.,  September 
3, 1996.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  August  27,  1996.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4fl0  p.m..  cd.t.  on 
August  19, 1996. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jack  R. 
Carson,  Acting  Diredor,  Tulsa  Field 
Office  at  the  address  listed  below. 

Copies  of  the  Oklahoma  prtigram,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  on  free  copy 
of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
Jack  R.  Carson,  Acting  Diredor,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  SkeUy  Drive.  Suite  470,  Tulsa, 
Oklahoma  74135-6547.  Telephone: 
(918)  581-6430. 
Oklahoma  Department  of  Mines,  4040 
N.  Lincoln  Blvd.,  Suite  107. 
Oklahoma  Qty,  Oklahoma  73105. 
Telephone:  (404)  521-3859. 
FOR  FURTHER  VIFOflMATION  CONTACT: 
Jack  R.  Carson.  Telephone  (918)  581- 
6430. 

SUPPLBKNTARY  atFORMATION: 
L  Background  on  the  Oklahoma 


On  January  19. 1081,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  General  background 
information  on  the  Oklahoma  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions- of  approval  of  the  Oklahoma 
program  can  be  found  in  the  January  19, 
1961.  Federal  Register  (46  FR  4902). 
Subsequent  adions  concerning 
Oklahoma's  program  and  program 
amendments  can  be  found  at  30  CFR 
936.16  and  936.16. 


n.  Proposed  Aaaeadmant 

By  letter  dated  July  17, 1996, 
Oklahoma  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (Administrative  Record  No. 
OK-97S).  Oklahoma  submitted  the 
proposed  amendment  in  response  to  a 
May  20, 1996,  letter  that  OSM  sent  to 
Oklahoma  in  accordance  with  30  CFR 
732.17(c).  Oklahoma  proposed  to  revise 
the  Oklahoma  Coal  Rules  and 
Regulations  at  Oklahoma 
Administrative  Code  (OAC)  460:20-3-6, 
definitions;  OAC  460:20-31-7. 
hydrologic  information;  OAC  460:20- 
31-13.  subsidence  control  plan:  OAC 
460:20-45-8,  hydrologic-balarKe 
protection;  and  OAC  460:20-^5-47, 
subsidence  control.  Specifically, 
Oklahoma  proposes  the  following 
additions  and  revisioos  to  its 
regulations. 

1.OAC460J0-3-5    Definitions 

Oklahoma  proposes  to  add  definitions 
for  the  terms  "drinking,  domestic  or 
residential  water  supply";  '^material 
damage";  "non-commercial  building"; 
and  "replacement  of  water  supply." 

2.  OAC  460:20-31-7    fiydiologic 
Information 

Oklahoma  proposes  to  add  a  new 
provision  at  OAC  450:20-31-7(e)(3)(D) 
that  requires  the  PHC  determiiution  to 
include  findings  on  "whether  the 
underground  mining  activities 
conduded  after  Odober  24, 1992  may 
result  in  contamination,  diminution  or 
interruption  of  a  well-or  spring  in 
existence  at  the  time  the  permit 
application  is  submitted  and  used  for 
domestic,  drinking,  or  residential 
purposes  within  the  permit  or  adjacent 


3.  OAC  460:20-31-13    Subsidence 
Control  Plan 

Oklahoma  proposes  to  remove  the 
existing  introdudory  paragraph  and  to 
replace  it  with  new  subsections  (s)  snd 
(b).  Paragraphs  (a)  (1)  Uuough  (3) 
contain  requirements  for  an  application 
to  include  a  map.  a  narrative,  and  a  pre- 
subsidence  survey  indicating  the   . 
location,  type,  and  condition  of 
strudures  and  renewable  resource  lands 
that  subsidence  may  materially  damage 
or  diminish  in  value  and  of  drinking, 
domestic,  and  residential  water  suppUes 
that  subsidence  may  contaminate, 
diminish,  or  interrupt 

Subsection  (b)  contains  revised 
requirements  for  a  subsidence  control 
plan.  A  new  introdudory  paragraph 
provides  that  no  further  iiiionnation 
need  be  provided  in  the  application  if 
the  survey  conducted  under  paragraph 
(aj  shows  that  no  structures;  drinking. 
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donMftlc,  or  rasidantial  water  (uppUec 
or  imawable  maouros  Unda  axiat  or  that 
no  matsrial  ^^rnm^  or  <iiipjnvti^^^  in 
valua  or  reaaonab^  foraseeabta  uaa  of 
■uch  atzuctun*  or  lands  and  no 
oantaminatian,  diminutlaQ,  or 
intamqitian  of  aucb  vratar  mpplies 
would  occur  a*  a  racult  of  min* 
aubddcnoce.  Tbe  Dapaitment  muat  agree 
with  th«.concluaion  of  the  survey.  A 
nsbaidence  control  plan  is  laquiied  if 
the  survey  idantifiaa  the  odslaoca  of 
structuna,  renewable  raaouioa  Imds,  or 
water  fuppUea:  if  subaideDce  could 
cauae  matarlal  damage  or  diminution  in 
vahia  or  foreeanehlw  uae,  or 
nnw*»iii<»Mrtnn  ^  diminutian,  or 
intasnqitiao  of  protected  water  suppUee; 
or  if  the  Dapartmant  daterminae  mat 
suidi  ilaiiiawe  or  dimin^^ti^TT  could  occur. 
The  langiiagft  in  axlating  paiapaph  (7) 
waa  ramovad  and  new  language  was 
added  to  reouiie  openton  conducting 
opetalioaa  inat  raault  in  planned  and 
oootrolled  siibaidenoe  to  deacilbe  the 
subaidanoe  ogntfol  meeamaa  thay  will 
uaa  to  minimise  subaidasioe  and 
aubaidanoe-ralated  material  damage  to 

leaidential  dwellings  ana  ralated 
structures;  or  to  submit  the  written 
oooaent  of  the  owner  of  the  structme  or 
facility  that  'wfa»*™*Tatinii  meesiima 
need  not  be  takasi;  or  to  damoastrate 
that  the  coata  of  miTi4wi<Ting  damaga  to 
tbaae  structuia*  exceed  the  antk^tad 
coat  of  repair  and  are  not  needed  to 
prevent  a  threat  to  health  or  aalsty. 
Ryjsting  paiagiaph  (S)  was 
-  radesigoatad  para^i^  (bKO)  and  now 
paragraph  (bX8)  requires  a  dascriptiop 
of  the  measiims  to  be  taken  to  replace 
advnaaly  afiacted  protected  water 
aupplies  or  to  mitigate  or  remedy  any 
suhaidence-nlated  material  dsmaga  to 
protected  land  and  structures. 

4.  OAC  460:20-45-8    Hydmlogic- 
bahuKe  protection 

Oklahoma  proposes  to  add  new 
subsecdon  (J)  that  requires  the  psnnittee 
to  replace  any  ttriwHno  domestic  or 
rasinential  water  supply  that  is 
contaminated,  diminished  or 
interrupted  by  imderground  mining 
activitiaa  conduclad  after  October  24. 
1992. 

5.  OAC  400.20-45-47    SubMence 
Conlra/ 

OUahoma  propoaes  to  iBvlaa 
subaection  (a)  by  adding  the  title 
"Operator  maesuiee  to  prevent  or 
mininiize  damage";  by  numbering  the 
«"*<'»fl  provision  (1);  and  by  adiSng 
two  new  proviaians.  Paragraph  (8)(2) 
provides  that  if  planned  aubaidance  is 
used,  the  operator  must  Tntnim<»« 
material  damage  to  the  extant 


technologically  and  economically 
iMBible  unlses  he  haa  the  written 
consent  of  the  owners  or  the  coats 
would  exceed  the  anticipated  costs  of 
repair.  Paragraph  (aj(3)  provides  that  the 
standard  method  of  room-and-pillar 
mining  ia  not  prohibited. 

C&lahoma  propoaea  to  revise 
subsection  (b)  by  adding  the  title 
"G)par>lor  campliance." 

Oklahoma  propoaea  to  reWae 
subeectian  (c)  by  adding  the  title 
"Repair  of  duni^  to  surbce  lands";  by 
deleting  the  exJrtng  language  and 
adding  new  language  in  paragraph  (2); 
and  by  adding  new  perasrapln  (3),  (4), 
and  (5).  New  paragraph  (c)(2}  raqidiaa 
the  operator  to  repair  or  compenaate  the 
ownar  for  subsideiice-ielated  matsrial 
damage  to  non^conunarcial  buildings  or 
occiqiiad  leaidaotial  dwreltings  that 
axisted  at  the  time  of  mining 

New  paragraph  (c)(3)  pitrvldas  far 
repair  or  compensation  for  subsidence- 
related  material  damage  to  structures  or 
hrilltias  not  protected  by  paragraph 

(cX2). 

New  paragraph  (c)(4KA)  provides  that 
if  damage  to  non-commercial  buildings 
or  occupied  raaidential  dwellings  and 
related  structures  occurs  aa  a  result  of 
earth  movement  within  the  area 
detanninad  by  prt^ectlng  a  specified 
angle  of  draw  {ram  underground  mine 
woridngs  to  the  surface,  a  rebuttable 
presumpCiao  exists  that  the  permittee 
cauaad  Um  damage.  The  presumption 
will  nonnally  ^>ply  to  a  30-degree  angle 
of  drew.  New  pangnph  (cX4)(B] 
provldea  that  the  operator  may  raquaet 
that  the  preaumptiao  apply  to  a 
diflaant  sita-qpecific  angle  of  draw 
based  on  a  sitB-apacifIc  geotechnical 
analyaia  of  ttie  potential  surfsca  Impect 
of  the  mining  operation  that 
denumalrataa  that  the  propoeed  angle  of 
draw  baa  a  mon  reeaonable  basis  than 
the  one  eaUbliahad  in  the  Oklahoma 
program.  New  paragraph  (c)(4)(C) 
provldea  that  no  rebuttable  prasumptiaa 
will  exist  if  the  operator  is  denied 
acceaa  to  the  land  or  property  for  the 
purpoee  of  conducting  a  pr»-subaidence 
survey.  New  parsg^ph  (cM4)(D) 
pnnridaa  far  a  rebuttal  ol  presumption 
under  spedflad  dicumatancea.  New 
parapiph  (cX4KE)  pnnridaa  that  all 
relsnnt  aaid  raaaaaably  available 
intormatian  will  ba  cooaidarad  in 

piolacied  structures  was  cauaad  by 
subsidence.  New  paragrq>h  (cXS) 
providaa  for  an  adfuxtment  of  bond 
amount  for  subaidence-related  material 
damage  to  protected  land,  structures,  or 
Eacilitiea  and  for  mntawrinitlon. 
diminutian,  or  intamiption  to  a  water 
supply.  No  additional  Dond  is  required 
if  repairs,  compensation  or  replacamant 


ia  completed  within  90  daya  of  the 
occumnoe  of  damage.  Oklahoma  may 
extettd  the  90-day  time  frame,  not  to 
exceed  one  year,  under  specified 
circumstances. 

m.  Public  Coouaent  Procadnraa 

In  accordance  with  the  provisions  of 
30  CFR  73Z.17(b),  OSM  is  seeking 
comments  on  whether  the  propoeed 
smandmeot  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  me  amendment  is  deemed 
adequate,  it  %rill  became  part  of  tfaa 
Oklahoma  program. 

IVritten  Coounents 

Written  comments  ahould  be  specific, 
pertain  only  to  the  issues  propoeed  in 
this  rulemaking,  and  inrhide 
oxplanatiooa  in  support  of  the 
cemantar's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATEI  or  at  locations 
other  than  the  Tulsa  Held  Office  will 
not  necaaaarily  be  considered  in  the 
final  rulemaking  or  Included  in  the 
administrative  record. 

PubticHeaing 

Persona  wiahing  to  testify  at  the 
public  h— ring  should  contact  the 
person  listed  under  FOn  niRTHBI 
wrOHMATlOII  OONTACT  by  4:00  pjn.,  c.d.t 
on  August  19. 1996.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persona  requeating  the 
hearing.  Any  disabled  individual  who 
haa  need  for  a  special  aocommodation  to 
attend  a  pubUc  Isearing  ahould  contact 
the  individual  listed  under  FOR  niima 
MFOMMTKM  OONTACT.  If  no  one  requests 
an  opportunity  to  testify  at  the  public 
**— "^"R  the  hearing  will  not  be  hatd. 

Piling  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  aa  it 
will  greatly  assist  the  transcriber. 
Submiasioo  of  written  statements  in 
advance  of  the  haaring  will  allow  OSM 
officials  to  prepare  adequate  reqKmses 
and  appropriate  quaaHona. 

The  public  hearing  will  continue  on 
the  spadfiad  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Penona  in  the  audience  who  have  not 
bean  scheduled  to  testify,  and  who  wish 
to  do  so,  vrill  be  hasrd  following  those 
«dio  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audisnoe  who  wish  to  testify  have  been 
heard. 

PubUcUmtng 

If  onfy  ana  penon  raqutpts  an 
oppoitunify  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
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discuss  the  proposed  amendment  may 
request  a  meetine  by  contacting  the 
pereon  listed  under  FOR  FURTHER 
■rORMATION  COtfTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
A0OWS8ES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 


Executive  Onfer  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  i^view). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Envinmmental  PoUcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requdrements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44 1'.S.C 
3S07etseq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  wiU  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  Sute  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
sucn  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determiiution  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

Unfunded  Mandates 

This  nxle  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Pari  036 

Intergovenunental  relations.  Surface 
mining.  Underground  mining. 

DslMl:  July  25, 1996. 
Debonll  Wadbrd, 

Acting  Regional  Dinctor.  Mid-Continent 
Regional  Coordinating  Center. 
IFR  Doc  96-19610  Filad  S-1-96:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-SS45-e] 

National  Oil  and  Haianlous 
Substancaa  PolluUon  Contingency 
Plan;  National  Priorttlaa  Uat 

AGENCY:  Envirarunental  Protection 

Agency. 

ACTION:  Notice  of  Intent  to  Delete 

Northwest  S8th  Landfill  Site  from  the 

National  Priorities  List:  request  for 

conunents. 

8UMMARV:  The  Environmental  Protection 

Agency  (EPA)  Region  IV  announces  its 
intent  to  delete  the  Northwest  S8th 
Street  Landfill  Site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
coounent  on  this  proposed  action.  The 
NPL  constitutes  Appendix  B  of  40  CFR 
pari  300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NOP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Envirorunental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  Florida 
Department  of  Environmental  Protection 


(FDEP)  have  determined  that  the  Sita 
poses  no  significant  threat  to  public 
health  or  the  enviroiunent  and  therefore, 
further  response  measures  piusuant  to 
CERCLA  are  not  appropriate. 
DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before: 
September  3. 1996. 

AOOREStCS:  CcHnments  may  be  mailed 
to:  Richard  D.  Green.  Acting  Director, 
Waste  Management  Division.  U.S. 
Envirorunental  Protection  Agency,  345 
Courtland  Street  NE,  Atlanta.  Georgia 
30365. 

Comprehensive  information  on  this 
Site  is  available  through  the  I^ion  IV 
public  docket,  which  is  available  for 
viewing  at  the  Northwest  58th  Street 
information  repositories  at  two 
locations.  Locations,  contacts,  phone 
numbers  and  viewing  hours  are: 
U.S.  EPA  Record  Center.  345  Courtland 
Street,  NE.  Atlanta.  Georgia  30365, 
Phone:  (404)347-0506,  Hours:  8:00 
a.m.  to  4:00  p.m.,  Monday  through 
TiidBy  By  Appointment  Only 
Metropolitan  Dade  County,  Department 
of  Environmental  Resource 
Management.  Hazardous  Waste 
Section,  33  S.W.  2nd  Avenue,  Suite 
800,  Miami,  Florida  33130,  Phone: 
(305)  372-6804,  Hours:  8:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday. 
FOR  FURTTCn  MFORIIATION  CONTACT: 
Pamela  Scully,  U.S.  EPA  Region  IV, 
Mail  Code:  WD-SSRB,  345  Courtland 
Street  NE,  AtlanU,  Georgia  30365, 
(404)347-2643  x6246. 
SUPPIEMENTARY  INFORMATION: 

Table  of  ContenU: 
I.  introduction 
n.  NPL  Deletion  Criteria 
m.  Deletion  Procedural 
IV.  Basis  for  Intended  Site  Deletion 

L  Introductian 

The  EPA  Region  IV  aimoimces  its 
intent  to  delete  the  Northwest  58th 
Street  Site.  Dade  County,  Florida,  from 
the  NPL,  which  constitutes  Appendix  B 
of  the  NCP.  40  CFR  Part  300.  and 
requests  comments  on  this  deletion. 
EPA  identifies  sites  on  the  NPL  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment.  Sites  on  the  NPL  may  be 
the  subject  of  remedial  actions  financed 
by  the  Hazardous  Substance  Superfimd 
Trust  Fund  (Fimd).  Pursuant  to  Section 
300.425(e)(3)  of  the  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  if 
conditions  at  the  site  warrant  such 
action. 

EPA  will  accept  comments 
concerning  this  Site  for  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Begialer. 
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Section  II  of  thi*  notice  expUina  the 
oiteria  for  deleting  sites  £rom  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  bow  this  Site  meets  the 
deletitm  criteria. 

a  NFL  OetaUoa  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.429(e),  sites  may  be  deleted  friun  or 
recategorixed  on  the  NPL  where  no 
further  responae  is  appropriate.  In 
multing  this  determination,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  or  other  paitiet  have 
Implemented  all  appropriate  response 
actions  required: 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  no  further  action  by 
reqKKuible  parties  is  appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poees  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

If  asite  is  deleted  bom  the  NPL  where 
hazardous  substancee,  pollutants,  or 
contaminants  remain  at  the  site  above 
levels  that  allow  for  imlimited  use  and 
uiuestricted  exposure,  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the- 
anvirtmment.  If  new  infbrmatian 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  site  may  be  restored 
to  the  NPL  without  the  application  of 
the  Hazardous  Ranking  System. 

m.  Deletion  PioceJmea 

Q'A  will  accept  and  evaluate  public 
comments  before  making  a  final 
decision  on  deletion.  The  following 
procedures  were  used  for  the  intended 
deletion  of  the  Site: 

1.  FDEP  has  concurred  with  the 
deletion  decision; 

2.  Concurrently  with  this  Notice  of 
Intimt,  a  notice  has  been  published  in 
local  newspapers  and  has  been 
distributed  to  appropriate  federal,  state 
and  local  officials  and  other  interested 
parties  announcing  a  30-day  public 
comment  period  on  the  propoaed 
deletion  from  the  NPL;  and 

3.  The  Region  has  made  all  relevant 
documents  available  at  the  infionnation 
repositories. 


The  Region  will  respond  to  significant 
commenta,  if  any,  submitted  during  the 
comment  period. 

Deletion  of  the  Site  from  the  NFL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  cAUsationa.  The 
NFL  ia  ded^iad  primarily  fra- 
infonnationa]  purposes  to  assist  Agency 
management 

A  (feletion  occurs  when  the  Regional 
Adminiatrator  places  a  final  notice  in 
the  Federal  RagMar.  Generally,  the  NPL 
will  reflect  any  deletions  in  the  final 
update  following  the  Notixx.  Public 
notices  and  copiea  of  the 
Responsiveness  Summary,  if  any,  will 
be  made  available  to  local  residents  by 
the  RegioDal  office. 

IV.  BMia  Ibr  Inlaadad  Site  DeletiOB 

The  following  site  summary  provides 
the  Agency's  rationale  for  the  intention 
to  delete  this  Site  bom  the  NPL. 

The  Northwest  58th  Street  L.andfill  is 
a  one  square  mile  site  in  Northwest 
Dade  Cotmty,  Florida,  near  the  western 
perimeters  of  the  Town  of  Medley  and 
the  Qty  of  Miami  Springs.  The  Site 
began  operation  as  an  open  diunp  in 
1952.  Shallow  trenches  were  dug  for 
waste  disposal,  resulting  in  deposition 
of  refuse  in  the  saturated  zone  of  the 
Biscayne  Aquifer.  The  landfill  received 
an  estimated  one  million  tons  of  waste 
each  year  during  ils  latter  years  of 
operation.  In  January  1975,  a  program  of 
providing  daily  cover  was  in^tuled. 
Initially,  this  cover  consisted  of  muck 
and  crushed  rock,  but  subsequently, 
calcium  carbonate  sludge  from  the 
County's  water  treatment  plants  was 
used  aa  cover. 

In  1975.  the  U.S.  Geologic  Survey 
completed  a  study,  which  defined  a 
migrating  groundwater  contaminant 
plume,  downgradient  of  the  Site.  The 
study  estimated  the  location  of  the 
leading  edge  of  the  plume  to  be  one  mile 
east  (downgradient)  of  the  landfill  A 
feasibility  study  (FS)  was  completed  in 
January  1976.  Six  alternatives  were 
considered  for  remediating  grotmd 
water  contamination  at  the  Site, 
including:  site  groundwater  recovery, 
onsite  groundwater  recovery  with  deep 
well  injection,  contairmient  of 
contaniinants,  excavation  of  the  landfill 
and  leechate  control  measures. 

In  June  1979,  Dede  County  and  the 
Florida  Department  of  Enviroimiental 
Protection  entered  into  a  Consent  Order 
which  required  the  county  to  cease 
accepting  waste  at  the  Northwest  SBth 
Street  Landfill  by  August  1, 1981.  Dade 
County  continu«d  to  operate  the  landfill 
until  October  1982.  Since  then,  the 
landfill  has  received  only  constanictiou 
debris,  quarry  wastes,  and  water  plant 
shidgBs;  no  municipal  waste  haa  bean 


received.  In  October  1981,  the  landfill 
waa  proposed  for  the  National  Priorities 
List  (NPL).  The  site  waa  placed  on  the 
NFL  in  September  1983. 

In  1982  EPA  initiated  the  Biacayne 
Aquifer  Study  to  determine  the  efiect  of 
three  NPL  sites  on  the  Biscayne  aquifer. 
The  Varsol  Spill  Site;  the  Miami  Drum 
Site:  and  the  Northwest  58th  Street 
Landfill.  The  regional  study  waa  not 
able  to  define  a  groundwater  pltmie 
associated  with  the  site.  Rather,  a 
widespread  low-to-moderate  plume  was 
found  throughout  most  of  the  study 
area.  A  1986  Endangerment  Assessment 
identified  the  following  as  site-related 
groundwater  contaminants  of  concern: 
arsenic,  chromium,  zinc,  benzene, 
chlorobenzene,  1,1,2,2- 
tetrachloroethane,  trichloroethene  and 
vinyl  chloride.  These  contaminants 
were  found  in  exceedence  of  existing 
federal  or  State  of  Florida  maximiun 
contaminant  levels,  and  were  found  to 
be  of  concern  due  to  their  relative 
mobility,  persistence  and  toxicity. 

Based  on  the  USGS  study,  the  1976 
FS,  and  the  Biscayne  aquifer  study,  EPA 
approved  a  Record  of  Decision  (ROD) 
for  the  Northwest  58tb  Street  Landfill 
on  September  21, 1987.  The  remedy 
selected  by  the  ROD  was  closure  of  the 
landfill.  Tlie  closure  was  to  include 
leechate  control  through  a  combination 
of  stormwater  management,  grading, 
drainage  control,  leachate  collection, 
and  capping  tediniques.  These 
measures  were  expected  to  minimize 
the  infiltration  of  rainwater  into  the 
landfill,  thus  controlling  the  production 
of  leachate.  Methane  gas  migration  and 
odor  controls  were  also  to  be 
implemented.  Long-term  monitoring  of 
ground  water  quality  and  O&M  of  the 
lunrffill  closure  was  also  required. 

In  addition  to  closure  of  the  landfill, 
the  remedy  required  that  the  county 
provide  public  drinking  water  to  those 
residences  and  businesses  located  east 
of  the  landfill,  where  it  had  been 
determined  exposure  to  ground  water 
contaminated  by  the  landfill  caused 
unacceptable  risk. 

On  April  26, 1988^Dade  County 
signed  a  Consent  Decree  with  EPA,  to 
implement  the  remedial  actions 
identified  in  the  ROD.  The  closure  plan 
was  submitted  tofPA  June  27, 1988. 
Mtmidpal  water  was  provided  to 
private  well  users  east  of  the  landfill  in 
January  1989.  A  leachate  interceptor 
trench  was  installed  along  the  et^em 
perimeter  of  the  landfill,  in  an  area 
designated  aa  Zone  1,  by  April  1989. 
Construction  of  the  landfill  cover 
system  began  m  August  1991,  and 
constnictian  completion  was  completed 
January  1995. 
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A  statutory  five-year  review  of  the 
remedy  was  conducted  in  1993,  Because 
the  remedial  action  was  not  complete, 
EPA  recommended  that  another  five- 
year  review  be  conducted  by  November 
22, 1998. 

EPA,  with  concurrence  of  FDEP,  has 
determined  that  all  appropriate  actions 
at  the  Northwest  58th  Street  Landfill 
Site  have  been  completed,  and  that  no 
hirther  remedial  action  is  necessary. 
Therefore,  Q'A  is  proposing  deletion  of 
the  Site  bom  the  NFU 

Datad:  )uly  IB,  1990. 
A.  Stanley  MilbDis, 
Acting  BeghnaJAdminittratar.USEPA 
KegiontV. 

IFR  Ooc  9e-19432  Filed  8-1-06;  8:45  am] 

■LUNo  oooc  iiaa.afr# 


DEPARTMENT  OF  THE  INTERtOR 
Buraau  of  Land  Management 
43  CFR  Parts  3600, 3610,  and  3620 
pWO-«20-ia60-00-M  IA] 
nN1004-AC88 


Mlnecal  Matwtals  Diapoeal 

AGENCY:  Bureau  of  Lani 

Interior. 

ACnON:  Proposed  rule. 


AQENCY:  Bureau  of  Land  Management, 
Interior. 


:  The  Bureau  of  Land 
Management  (BLM)  prtiposes  to  amend 
the  mineral  materials  sales  regulations 
by  accepting  qualified  certificates  of 
deposits  as  surety  bonds,  and  by 
changing  bonding  requirements  for  sales 
of  52,000  or  more.  For  such  sales,  the 
current  rule  sets  the  bond  amount  at 
$500  or  20  per  cent  of  the  contracted 
price,  whichever  is  greater.  The  new 
rule  will  be  more  flexible.  The  bond  will 
be  set  at  5  percent  of  the  contract  value 
plus  an  amount  large  enough  to  meet 
the  anticipated  reclamation  work.  The 
rule  still  requires  SSOO  as  the  minimum 
amount  for  the  bond.  The  rule  makes 
the  bond  amount  more  realistic  and 
ensures  that  the  amount  of  bond  is 
adequate  to  accomplish  the  projected 
reclamation  work.  Other  changes 
simplify  certain  paragraphs  by 
amending  or  removing  confusing 
language. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  September  3, 1996 
to  be  assured  of  consideration. 
Comments  received  or  postmarked  afier 
this  date  may  not  be  considered  in  the 
preparation  of  the  final  rule. 
AOORESSES:  Comments  should  be  sent 
to:  Director  (420),  Bureau  of  Land 
ManagBment,  Room  401 LS,  1849  C 


Street  NW..  Washington.  DC  20240,  or 
the  Internet  address: 
WoConunentSWO0033wp.wo.blm.gov 
(For  Internet,  please  include  "ATTN: 
AC68",  and  your  name  and  return 
address.)  You  may  also  hand  deliver 
comments  to  the  Bureau  of  Land 
Management  AdministrativB  Record, 
Room  401, 1620  L  Street  NW., 
Waahington,  DC 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  ajn.  to  4:15 
p.m.),  Monday  through  Friday. 

FOB  FURnCR  MFORMATWN  CONTACT:  Dr. 
Durga  N.  Rimal,  Resource  Use  and 
Authorization  Team,  at  (202)  452-0350. 

SUPPLEHEHTAnY  INFOmUTION:  The 
proposed  rule  would  amend  43  CFR 
Group  3600,  subpart  3602.  part  3610, 
and  Part  3620  in  order  to  simplify 
certain  paragraphs  by  amendbig  or 
removing  confusing  language.  Changes 
proposed  on  bonding  (S  3610.1-5)  will 
reduce  uimecessary  financial  burden  to 
some  operators,  while  assuring  that  the 
amount  of  bond  required  is  not  less  than 
that  projected  for  the  reclamation  work. 
Certificates  of  deposit  issued  by 
Federally  insured  financial  institutioiu 
would  be  acceptable  as  bonds.  Such 
certificates  of  deposit  would  be  held  by 
the  BLM.  Accrued  interest  would  be 
returned  to  the  purchaser. 

The  principal  author  of  this  proposed 
rule  is  Dr.  Durga  N.  Rimal  of  the 
Resource  Use  and  Authorization  Team, 
assisted  by  the  Regulatory  Management 
Team,  BLM. 

BLM  has  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
afiecting  the  quality  of  the  human 
envirorunent,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  BLM  has  determined  that 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
review  pursuant  to  516  Departmental 
Manual  (DM),  Chapter  2,  Appendix  1, 
Item  1.10,  and  that  the  proposal  would 
not  significantly  affect  the  ten  criteria 
for  exceptions  Usted  in  516  DM  2, 
Appendix  2.  Pursuant  to  the  Council  of 
Envirorunental  Quahty  regulations  (40 
CFR  1508.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
Interior,  "categorical  exclusions"  means 
a  category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
pr<x»dures  adopted  by  a  Federal  agency 
and  for  which  neither  an  environmental 


assessment  nor  an  environmental 
Impact  statement  ia  required. 

The  proposed  rule  would  have  little 
effect  on  costs  or  prices  for  consumen, 
nor  would  there  be  a  need  for  increasing 
Federal,  State,  or  local  agency  budget  or 
personnel  requirements.  The  proposed 
rule  will  not  have  a  gross  aimual  e%ct 
on  the  economy  of  more  than  SI  00 
million,  nor  will  it  cause  major 
increases  in  costs  or  prices  for  any 
private  or  government  section  of  the 
economy. 

The  Department  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seij.)  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  BUvl  issues  or  manages  an 
estimated  2,500  mineral  materials  sales 
contracts  per  year,  valued  at  $4.4 
miUion.  The  percentage  of  small  entities 
involved  in  these  contracts  is  unknown. 
Small  entities  such  as  subcontractors 
and  local  construction  companies  as 
well  as  larger  companies  buy  mineral 
materials.  The  proposal  favors  no 
demographic  group,  imposes  no  direct 
or  Indirect  costs  on  small  entities,  and 
does  not  change  the  application  process 
and  requirements  of  contract  issuance, 
which  do  not  favtir  or  disfavor  small 
entities. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  The  rule  will 
result  in  no  taking  of  private  property. 
As  required  by  Executive  Order  12630. 
the  Department  of  the  Interior  has 
determined  that  the  rule  will  not  cause 
a  taking  of  private  property. 

BLM  has  submitted  the  information 
collection  requirement  contained  in  this 
rule  to  the  Office  of  Management  and 
Budget  for  approval  as  required  by  44 
U.S.C  3501  et  seq.  The  collection  of  this 
information  would  not  be  required  until 
it  has  been  approved  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  for  43  CFX  Paris  3600. 
3610, 3620 

Government  contracts,  Public  lands- 
mineral  resources.  Appraisal,  Reporting 
and  recordkeeping  requirements.  Surety 
bonds. 

Under  the  authorities  of  the  Materials 
Act  of  July  31, 1947,  as  amended  (30 
U.S.C.  601,  602),  Parts  3600,  3610,  and 
3620,  Group  3600,  subchapter  C, 
chapter  II,  subtitle  B,  title  43  of  the  Code 
of  Federal  Regulations  is  propoaed  to  be 
amended  as  follows: 
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PART  3600-MMHML  MATEMAIS 
DISPOSAL;  QCNERAL 

1.  The  authority  citatian  Cor  43  CFR 
put  3600  contiiiues  to  raad  as  ibiknwt: 
AotbOTHy:  30  U.S.C  801.  602. 

Subpvt  3602— OtopoMl  of  MbMrari 


pangrephs  (cH2)  and  (c)(3),  and  adding 
naw  pangraph  (cX4),  to  raad  as  bdlowK 


2.  Section  3602.1-3  ia  raviaed  to  read 
aafolknii*: 


(a)  Allar  mviawing  the  mining  and 
mclamatian  plana,  the  BLM  will 
promptly  notify  the  applicant  of  any 
deficimciea  in  the  plana  and  will 
recommend  the  '•♦■'"a—  oeceaaaiy  to 
prevent  unneoeaaaty  or  undue 
degmdation  of  the  lands,  and  hazarda  to 
public  health  and  laJety.  Mining  and 
redamatiao  plans  as  appcoved,  will  be 
attached  to.  and  made  a  part  of  the 
cootiaci  or  permit. 

(b)  The  permittee's  opention  must  not 
deviate  from  the  plan  approved  by  the 
BLM. 

(c)  The  BLM  and  the  pennittae  may 
agree  to  modify  an  approved  mining  or 
reclamation  plan  to  ad)ust  to  chsnged 
condidons,  or  to  consct  any  oversight 
that  could  result  in  unnecessary  or 
undue  degradation.  Any  change  must  be 
consistent  with  the  requirements  of 

S  3601.1-3. 

(d)  When  a  pennittee  requests  to 
diange  an  approved  mining  or 
reclamation  plan,  the  BLM  will  review 
the  proposed  modification  and  within 
30  days  will  notify  the  permittee  of  its 
approval,  needed  changes,  or  denial 

PARTSeiO-SALES 

3.  The  authority  otstion  for  43  CFR 
part  3610  is  revised  to  read  as  follows: 

Aelbiiritj:  30  U.S.C  SOI,  802. 

Subpvt  3610-MlMral  MMwIal  SalM 

4.  Section  3610.1-2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


(b)  Two  years  alter  the  contract  or 
reappraisals  the  BLM  may  reappraise 
the  value  of  mineral  materials  disposed 
of  and  adjust  the  contract  price 
accordingly. 

5.  Section  3610.1-5  is  amended  by 
revising  the  heading  and  paragraph  (a), 
amending  paragraphs  (b)  by  removing 
the  phrase  "reclamation  or"  and  (c) 
introductory  text  by  removing  the 
phrase  "and  reclamation",  revising 


IMiai-« 

(a)  The  BLM  will  require,  for  contracts 
of  $2,000  or  mon,  a  perfbimanca  bond 
oC 

(1)  at  least  5  peroent  of  total  contract 
value,  phia:  and 

(2)  an  amount  laiga  enough  to  meet 
the  ndamatiaa  standards  provided  for 
in  the  contract  or  pennit.  but  at  least 
SSOO.  Where  contract  sales  or  permits 
are  nude  from  a  community  pit  and  a 
reclamation  fee  is  paid  by  the  peimittas, 
BLM  will  not  require  this  sum  for 
reclamation  for  the  bond  amount. 

•        •        •        ■        • 

(O*  •  * 

(2)  Caitificats  of  deposit  which: 

(i)  Is  issued  by  a  fJnsTOTsl  instltutian 
whose  deposits  are  Federally  insured: 

(ii)  Does  not  exceed  the  maximum 
insurable  amount  set  by  Federal  Deposit 
hisurance  Corpontian: 

(iii)  Is  made  payable  or  assigned  to  the 
United  States: 

(iv)  Gnnts  the  BLM  authority  to 
demand  immediate  payment  for  bilura 
to  meet  the  terms  and  conditions  of  the 
contract  or  permit: 

(v)  Indicates  that  tilie  BLM's  approval 
is  required  before  any  party  can  redeem 
it:  and 

(vi)  Otherwise  conforms  to  BLM's 
instructiaas  aa  found  in  the  contract 
terms. 

(3)  Cash  bond,  with  a  power  of 
attorney  to  tbe  BLM  to  convert  it  upon 
the  permittee's  failure  to  meet  the  terms 
and  conditions  of  the  contract  or  permit; 
or 

(4)  Negotiable  Treasury  bond  of  the 
United  States  of  a  par  value  equal  to  the 
amount  of  the  required  bond,  together 
with  a  power  of  stlotney  to  the  BLM  to 
sell  it  upon  tbe  permittee's  failure  to 
meet  the  terms  and  conditions  of  the 
contract  or  permit. 

tseiOS-a   [Amandad] 

6.  In  $3610.3-2  paragraph  (a)  (7)  is 
amended  by  removing  the  term 
"require"  and  adding  in  its  place 
"required". 

PART  3620— FREE  USE 

7.  The  authority  ciution  for  43  CFR 
part  3620  is  revised  to  read  as  follows: 

Aulkasity:  30  U.S.C  601 ,  602. 

8.  Sec.  3621.1-6  is  revised  to  read  as 
follows: 


§3tt1,1^   PetflOfflMnoe bond. 

The  BLM  may  require  a  bond  to 
guarantee  faithhil  performance  of  the 
proviaions  of  the  permit  and  applicable 
legulations. 

Dated:  July  8, 19S6. 
Sylvia  V.  Baca. 

Depu  t  Assistant  Secntaryfar  Land  and 
Minemit  Managanmnt 
[FR  Chx.  9»-1894S  Filed  8-1-46: 8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMTOglON 

47CfRPart20 

ICC  OeehMlto,  M-l(B:  FCC  M-It4 

EnlHno*d0ll  EfiMigMwyCMIng 


AOENCV:  Federal  Communications 

Commission. 

ACnOH:  Proposed  rule. 

aUMMARr:  The  Commission  adopto  a 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  regarding  the 
availability  of  the  advanosd  emergency 
capabilities  of  E911  systems  to  wireless 
service  providen  and  customera.  The 
Report  and  Order  portion  of  this 
decision  is  summarized  elsewhere  in 
this  issue  of  the  Federal  Register.  The 
Further  Notice  of  Proposed  Rulemaking 
(FNPRM)  seeks  comment  on  a  variety  of 
relevant  issues.  The  Commission  also 
tentatively  concludes  that  covered 
carriers  should  continue  to  upgrade  and 
improve  911  service  to  increase  its 
acctuacy,  availability,  and  reliability, 
and  that  a  consumer  education  program 
should  be  initiated  to  inform  the  public 
of  the  capabilities  and  limitations  of  911 
service.  This  action  is  taken  to  ensure 
that  E911  system  performance  keeps 
pace  with  the  latest  technologies. 
DATES:  Comments  are  due  on  or  before 
August  26, 1996,  and  reply  comments 
are  due  on  or  before  September  10, 
1996.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  by 
August  26, 1996.  Written  comments 
must  be  suibmitted  by  the  OfEce  of 
Management  and  Budget  (QMB)  on  the 
proposed  and/or  modified  information 
collections  on  or  before  October  1, 1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20S54. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission.  Room  234. 1919  M  Street, 
N.W..  Washington,  DC  20554,  or  via  the 
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'  Internet  to  dconwayOfcc.gov,  and  to 
Timothy  Fair,  OMB  Desk  Officer,  10236 
NEOB.  725— 17th  Street.  N.W., 
Washington.  DC  20503,  or  via  the 
Internet  to  fain_t8Leop.gov. 
FOR  FURTHER  INFOMMTWN  COMTACT: 
Peter  Wolfe,  Wireless 
Telecommunications  Buresu  (202)  418- 
1310.  For  additional  information 
concerning  the  information  collections 
contained  in  this  FNPRM,  contact 
Dorothy  Conway  ot  202-418-0217.  or 
via  the  Internet  at  dcoDway^cc.gov. 
StJPfn.EMENTARY  INI=ORMATI0N:  This  is  a 
synopsis  of  the  Further  Notice  of 
Proposed  Rulemaking  segment  of  the 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
94-102,  FCC  96-264,  adopted  June  12, 
1996,  and  released  July  26,  1996.  The 
Report  and  Order  portion  of  this 
decision  is  siunmarized  elsewhere  in 
this  edition  of  the  Federal  Register.  The 
complete  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the' 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington,  DC,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140.  Washington,  DC  20037.  This 
FNPRM  contains  proposed  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  imder  the  PRA.  OMB, 
the  general  public,  and  other  Federal' 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding. 

Synopsis  of  Further  Notice  of  Proposed 
Rulemaking 

1.  In  this  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
the  Commission  takes  several  important 
steps  to  foster  major  improvements  in 
the  quality  and  reliability  of  911 
services  available  to  the  customers  of 
wireless  telecommunications  service 
providera.  The  Notice  of  Proposed 
Rulemaking  initiating  this  proceeding 
may  be  found  at  59  FR  54878,  November 
2. 1994.  The  Commission  issues  the 
FNPRM  to  develop  additional  means  of 
ensuring  that  improvements  made 
possible  by  technological  advances  are 
incorporated  into  E911  systems.  The 
FNPRM  portion  of  the  decision 
represents  the  Commission  desire  to 
ensure  continuity  of  our  dedication  to 
new  and  innovative  911  services  by 
seeking  comment  on  further  refinements 
of  the  Commission's  wireless  911  rules. 


2.  The  FNPRM  fint  seeks  comment  on 
possible  approaches  to  avoid  customer 
confusion  that  could  be  generated  by  a 
system  under  which  customera  in  the 
same  geographic  area  may  or  may  not  be 
able  to  complete  non-code 
identification  >  911  calls  depending 
upon  the  practices  of  the  various  PubUc 
Safety  Answering  PoinU  (PSAPs) 
serving  that  area.  Specifically,  the 
Commission  requests  comment 
regarding  whether,  within  a  reasonable 
time  after  the  one-year  period,  PSAPs 
should  no  longer  have  the  option  to 
refuse  to  accept  non-code  it^ntificatioo 
911  calls.  Thus,  covered  caniers  would 
be  obligated  to  transmit  all  911  calls  to 
PSAPs. 

3.The  Commission  next  tentatively 
concludes  that  covered  cairiera  should 
continue  to  upgrade  and  improve  911 
service  to  increase  its  accuracy, 
availability,  and  reliability,  while  also 
recognizing  that  our  rules  should  ensure 
that  covered  carriers'  development  and 
application  of  new  technologies  for 
E911  services  also  contribute  to  the 
overall  quality  of  service  and  range  of 
services  that  cairiera  provide  to  all  their 
customers.  These  efforts  will  ensure  that 
the  public  benefits  from  technological 
innovations,  through  the  appUcation  of 
those  innovations  to  public  safety 
needs. 

4.  The  Commission  seeks  comment  on 
a  range  of  related  issues,  including  the 
following:  (1)  Should  covered  carriera 
provide  PSAPs  information  that  locates 
a  wireless  911  caller  within  a  radius  of 
40  feet,  using  longitude,  latitude,  and 
altitude  data,  and  that  provides  this 
degree  of  accuracy  for  90  percent  of  the 
911  calls  processed?  (2)  Should  wireless 
service  providers  be  required  to  supply 
location  information  to  the  PSAP 
regarding  a  91 1  caller  within  a  certain 
nimiber  of  seconds  after  the  911  call  is 
made?  (3)  Should  wireless  service 
providers  be  required  to  update  this 
location  information  throughout  the 
duration  of  the  call?  (4)  What  steps 
could  be  taken  to  enable  911  calls  to  be 
completed  or  serviced  by  mobile  radio 
systems  regardless  of  the  availabiUty  (in 
the  geographic  area  in  which  a  mobile 
user  seeks  to  place  a  911  call)  of  the 


'  TbB  twin  "Don<ode  idanUfication,"  wbon  uMd 
in  Uiii  decision  in  con)unc1ion  with  911  calls, 
nwuu  (1)  in  tbe  case  of  calta  transmitted  over  the 
bcilities  of  a  covered  carrier  otilar  tlian  a 
Specialized  Mobile  Carrier  that  is  subject  to  tba 
requirements  of  this  Oder,  a  call  originated  from 
a  mobile  unit  which  does  not  have  a  Mobile 
IdenllGcetion  Number  (MIN):  and  (21  In  the  caae  of 
emits  transmitted  over  tbe  EacUities  of  a  Speciallaed 
Mobile  Carrier  that  is  subject  to  the  requirements 
of  this  Order,  e  cell  originated  from  e  mobile  unit 
that  doee  not  have  the  functiooal  equivalent  of  a 
MIN. 


system  or  tedmology  utilixad  by  the 
user's  wireless  service? 

5.  The  Commission  also  tentatively 
concludes  that  a  consumer  adtication 
program  should  be  initiated  to  inform 
the  public  of  the  capabilities  and 
limitations  of  911  service,  and  we  seek 
comment  regarding  the  scope  of  such  a 
program  and  carrier  obligations  that 
could  be  estabUshed  in  cotmection  with 
such  a  program.  One  piupose  of  such  a 
program  would  be  to  address  a  concern 
that  consumers  currently  may  not  have 
a  sufficient  imderatanding  of 
technological  limitations  that  can 
impede  transmission  of  wireless  911 
calls  and  the  delivery  of  emergency 
assistance. 

Administrative  Matters 

6.  Purauant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR  1.415 
and  1.419,  interested  parties  nuy  file 
c»mments  on  or  before  August  26, 1996, 
and  reply  comments  on  or  before 
September  10. 1996.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  plus  four  copies  of  all 
comments,  reply  corrunents,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
Office  of  the  Secretary.  Federal 
Commimications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hotus  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W., 
Washington,  DC.  20554. 

7.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Simshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission  Rules.  See 
generally  47  CFR  1.1202, 1.1203.  and 
1.1206(a). 

Paperwork  Reduction  Act 

a.  This  FNPRM  contains  either  a 
proposed  or  mtxlified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce  paperwok 
btirdens,  invites  the  general  public  and 
the  Office  of  Management  and  Budget 
(OMB)  to  comment  on  the  information 
(x>llections  contained  in  this  FNPRM.  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  No.  104-13. 
Public  and  agency  comments  are  due  at 
the  same  time  as  other  comments  on 
this  FNPRM:  OMB  notification  of  actioo 
is  due  October  1, 1996.  Comments 
should  address:  (a)  whether  the 
proposed  collection  of  information  is 


40376 


Fadaral  Kogiatar  /  Vol.  61,  No.  150  /  Friday.  Augurt  2.  1996  /  Propoaed  Rulet 


Fadnal 


/  Vol.  61.  No.  150  /  PWday,  Augurt  2.  1996  /  Propoaed  Rulea  40377 


noGenaiy  br  the  proper  perfomunce  of 
the  hinctioiis  of  the  CcaunieaiOD. 
inchiding  whether  the  iafbimstion  shall 
have  practical  utility:  (b)  the  accuracy  of 
the  CoBuniaaion's  burden  estimates;  (c) 
wajrs  to  enhance  the  qnahty,  utility,  and 
clarity  of  the  inibnnation  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
raapondants,  including  the  use  of 
automated  coUectioD  techniques  or 
other  farms  of  information  technology. 

OMB  Approval  Number: 

Title:  Consumer  Education 
Concerning  Wreleaa  911. 

FonnNo.: 

Type  ofRevtew:  New  coUectian. 

Respondents:  Cellular,  faroadband 
PCS.  and  certain  SMR  canieis  sub|ect  to 
the  proposed  rule. 

Numlxr  of  Respondents:  2300. 

Estimated  Time  Per  Response:  30 
Minutes — 1  Hour. 

Total  Annual  Burden:  1,562.5  Hours. 

Needs  and  Uses:  The  information  will 
be  used  by  consumers  to  determine 
lationally  and  accurately  the  scope  of 
their  optioiu  in  aocesaing  911  services 
from  mobile  handsets. 

Initial  Regulatory  Flexibility  Act 
Statement 

9.  As  required  by  Section  603  of  the 
Regulatory  Flexibiiily  Act,  the 
Commission  has  prepared  an  Tnitinl 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  test  of  this  Further  Notice  of 
Proposed  Rulemaking,  but  they  must 
.  have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Initial  Regulatory  Flexibility  Analysis. 
The  Secretary  shall  send  a  copy  of  this 
Further  Notice  of  Proposed  Rnlemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(al  of  the  Regulatory 
Flexibility  Act  Public  Law  No.  96-354, 
94  SUt  1164,  5  U.S.C  Section  601  et 
seq.  (1981). 

Initiai  Sagulatory  FlexiUlily  Analysi* 
For  Further  Notice  of  Proposad 


/.  iieoson  far  Action 

10.  This  FNPRM  responds  to  the 
petiti(xi  submitted  by  the  Ad  Hoc 
Alliance  for  Public  Access  to  911  to 
amend  the  Commission's  Rules  to 
require  that  all  newly  constructed 
mobile  and  portable  units  be  equipped 


to  select  the  strangest  signal  whenever 
a  911  call  is  placed.  Telephone  stations 
for  wiielees  services  are  not  adequately 
identifying  caller  location  to  permit  a 
timely  response  by  emergency  services 
personnel  and  are  not  providing  91 1 
service  for  all  caller  locatians. 

n.  Objectives  and  Legal  Basis  for 
Ptopoeed  Rules 

11.  One  obtecdve  of  this  FNPRM  is  to 
collect  additional  information  on  the 
technical  issues  related  to  the 
imptovemect  of  wireless  E911  services, 
lnrlin«ng  higher  accuracy  standards  for 
the  Automatic  Location  Identification 
(ALI),  a  latency  period  requirement,  and 
the  provision  of  911  services  without 
interruption  where  one  wireless 
provider  does  not  provide  complete  area 
coverage.  Another  objective  is  to  collect 
information  with  respect  to  informing 
consumers  what  their  wireless  phones 
can  and  caimot  do.  A  third  objective  is 
to  determine  whether  all  911  calls 
should  be  transmitted  without  any 
preconditions. 

12.  The  proposed  action  is  authorized 
under  Sections  1,  4(i),  201,  208,  215, 
303,  309  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 154(i). 
201,  208,  215.  303,  309. 

m.  Description  and  Estimate  of  Small 
Entities  Subject  to  the  Rules 

13.  The  proposed  changes  in  the 
regulations  wUl  apply  to  providers  of 
cellular,  broadband  PCS,  and  geographic 
area  800  MHz  and  900  MHz  specialized 
mobile  radio  services,  including 
licensees  who  have  extended 
implementation  authorizations  in  the 
800  MHz  or  900  MHz  SMR  services, 
either  by  waiver  or  tmder  Section 
90.629  of  the  Commission's  Rules. 
However,  the  rule  will  apply  to  SMR 
licensees  only  if  they  offer  real-time, 
two-way  voice  service  that  is 
interconnected  virith  the  public  switched 
network. 

14.  In  the  full  text  of  this  decision,  we 
have  estimated  the  number  of  small 
entities  for  each  category,  or  else 
stipulated  that  all  providers  are  small 
entities  where  we  were  unable  to  make 
an  estimate.  We  request  conmient  on 
whether  these  estimates  should  be 
improved  or  refined.  We  especially 
request  comment  on  the  number  of 
sinall  entities  in  the  categories  thai  we 
were  unable  to  estimate,  i.e.,  cellular 
service  providers;  PCS  service  providers 
in  the  O,  E,  and  F  Blocks;  800  MHz 
geographic  area  SMR  licensees;  and 
providers  of  800  MHz  or  900  MHz 
geographic  area  SMR  service  pursuant 
to  waiver  or  pursuant  to  Section  90.629 
of  our  rules. 


IV.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

15.  Commercial  mobile  radio  services 
will  be  required  to  improve  the  accuracy 
and  time  of  the  identification  of  the 
location  of  mobile  tnmamitteis  and  to 
permit  interoperability  of  their  911 
service  with  those  of  their  compeUtors 
and  to  provide  consumer  education 
materials.  Equipment  used  for 
commercial  mobile  radio  services  will 
have  to  be  capable  of  providing  this 
information  to  the  local  telephone 
exdianges  to  which  they  are  coimected. 
Local  telephone  exchanges  will  incur 
costs  stoiijag  and  relaying  this 
inidimation  to  E911  public  safety 
answering  points.  We  request  conunent 
with  respect  to  ways  in  which  these, 
proposed  requirements  can  be  modified 
to  reduce  the  burden  on  sinall  entities 
and  at  the  same  time  meet  the  objectives 
of  this  proceeding. 

V.  Significant  Alternatives  Considered 
and  Rejected 

16.  The  Commission  concluded  that  it 
is  also  necessary  to  begin  the  task  of 
exploring  the  need  for  further  action  to 
spur  improvements  in  the  features  and 
delivery  of  the  911  and  E911  services. 
We  believe  that  continuing  involvement 
of  the  Conunission  in  developing  rules 
that  take  the  resources  of  small 
businesses  into  account  as  well  as  the 
public  safety  needs  are  in  the  public 
interest.  Therefore,  the  Commission 
rejected  alternative  proposals  that  the 
future  development  of  me  E911 
technologies  should  be  left  to  the  market 
forces  and  the  industry  without  the 
Conunission's  involvement. 

17.  The  Commission  considered  and 
rejected  proposals  that  the  rules  should 
be  expanded  to  apply  to  all  providers  of 
Commercial  Mobile  Radio  Services 
(CMRS)  because  not  all  CMRS  services 
are  mass  market  voice  services  whose 
users  expect  to  be  able  to  use  them  to 
call  911.  Specifically,  the  Commission 
believes  that  the  costs  of  requiring  local 
SMR  services  and  220  MHz  licensees 
operating  on  5  kHz  channels  to  comply 
with  the  proposed  rules  would 
outweigh  the  benefits  and  application  of 
the  proposed  rules  to  them,  and  would 
^ve  them  an  incentive  to  eliminate  their 
interconnection  to  the  public  network, 
which  would  not  be  in  the  public 
interest.  Similarly,  because  it  is  not 
certain  how  multilateraUon  Location 
and  Monitoring  Service  (LMS)  will 
develop,  we  concluded  that  it  is 
pteniature  to  propose  to  require  such 
lioemaees  to  provide  E911  at  this  time. 
In  the  future  if  these  wireless  service 
providers  not  covered  by  the  current 
rules  develop  into  a  mobile  telephone 


service  Uke  cellular  or  broadband  PCS, 
«re  may  revisit  this  decision. 

18.  'The  Coirunission  considered  and 
refected  proposals  to  adopt  a  speciflc 
technology  for  providing  ALI.  because 
we  believe  that  various  technologies  are 
cunentiy  under  development  which  can 
provide  more  advanced  public  safety 
technology  than  those  that  are  currentiy 
available.  The  Cammiasion  also 
considered  and  rejected  proposals  to 
adopt  rules  to  require  a  minimum 
latency  jwriod  to  locate  911  callers  at 
this  time,  because  the  record  is 
insufficient  to  determine  the  technical 
feasibility  and  the  costs  of 
implementing  such  requirements, 
especially  the  financial  impact  on  small 
business  entities.  The  Conunission 
instead  decided  to  seek  comment  on 
these  proposals,  including  the  benefits 
and  fe^bility  of  such  requirements. 

V7.  Federal  Rules  That  Overlap, 
Duplicate,  or  Conflict  with  These 
Proposed  Rules 

19.  There  are  no  Federal  rules  which 
overlap,  duplicate,  or  conflict  with  the 
rules  we  are  proposing. 

List  ofSobiecU  in  47  CFR  Part  20 

Communications  common  carriers. 
Federal  Communications  Conmiission. 
Federal  Communicationi  Commission. 
William  F.  Calon, 
Acting  Secretary. 

(FR  Doc.  96-19661  Filed  »-l-96:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmoaphartc 
Administration 

SO  CFR  Part  21S 

(Dodwt  No.  96O3ia064-«19»-O2i  LD. 
071888C] 

RIN  0648^085 

Taking  and  Importing  Marina 
Mammala;  Taking  Marine  Mammals 
Incidental  to  Naval  Activities 

aoenCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  notice  of  public 

meetings  and  request  for  conunents. 

summary:  NMFS  has  received  an 
application  from  the  U.S.  Navy  for  an 
incidental  small  take  exemption  under 
the  Marine  Mammal  Protection  Act 
(MMPA)  to  take  a  small  number  of 
marine  mammals  incidental  to  shock 
testing  the  USS  SEAWOLF  submarine  in 


the  oBshore  waters  of  the  VS.  Atlantic 
coast  in  1907.  By  dils  noUca,  NMFS  Is 
proposing  ragulaUons  to  govem  that 
take.  NKffS  also  announoas  the  times, 
dates,  and  locatiims  of  public  meetings 
in  order  to  receive  comments  from  the 
general  public  on  the  Navy  application 
and  the  propoaed  regulations.  In  order 
to  grant  the  exemption  and  issue  the 
regulations,  NMFS  must  determine  that 
these  takings  will  have  a  negligible 
impact  on  the  affected  species  and 
stocks  of  marine  mammals.  NMFS 
invites  comment  on  the  application  and 
the  proposed  regulations. 
DATES:  Coirunents  must  be  received  no 
later  than  September  17, 1996.  Public 
meetings  are  scheduled  as  follows: 

1.  August  19, 1996, 10  a.m.-4  p.m. 
Silver  Spring,  MD. 

2.  August  20, 1996,  7-10  p.m.  Norfolk, 
VA. 

3.  August  21, 1996,  7-10  p.m.  Atlantic 
Beach,  FL. 

AOODESSES:  Comments  should  be 
addressed  to  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910-3226.  A  copy  of  the  application 
may  be  obtained  by  writing  to  the  above 
address,  telephoning  the  person  below 
(see  FOfl  FURTHER  INFOnMATION  CONTACT) 
or  by  leaving  a  voice  mail  request  at 
(301)  713-4070.  A  copy  of  tiie  draft 
enviroimiental  impact  statement  (draft 
EIS)  may  be  obtained  bom  Will  Sloger, 
U.S.  Navy,  at  (803)  820-5797. 

The  pubUc  meetings  will  be  held  at 
the  following  locations: 

1.  Norfolk— Lafayette  Winona  Middle 
School  auditorium,  1701  Alsace 
Avenue.  Norfolk,  VA. 

2.  AUanUc  Beach — Mayport  Middle 
School  cafeteria,  2600  Mayport  Road, 
Atlantic  Beach,  FL. 

3.  Silver  Spring — Silver  Spring  Metro 
Center  Building  4, 1st  floor,  1305 
East-West  Highway,  Silver  Spring, 
MD. 

Conmients  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection  of  information  requirement 
contained  in  this  rule  should  be  sent  to 
the  above  individual  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention;  NOAA  Desk  Officer, 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Keimeth  R.  HoUingshead,  NMFS,  (301) 
713-2055. 

StiPPLEMENTARY  INFORMATION: 

Backgrtmnd 

Section  101(a}(S)(A)  of  the  MMPA  (16 
U.S.C  1361  et  seq.)  directs  NMFS  to 


allow,  upon  request,  the  indAini  boi 
not  intntibnal  taking  of  marine 
mammala  by  U.S.  citimns  who  nng^e 
in  s  spedfiad  activity  (other  than 
commennal  fishing)  within  a  specified 
geographical  region  if  certain  Bnttiwg. 
are  nude  and  regiUations  are  issued. 

Permission  may  be  granted  far  periods 
of  5  years  or  less  if  NMFS  finds  that  the 
taking  will  have  a  negligible  impact  on 
the  species  or  Btock(s)  of  marine 
mammals,  will  not  have  an  unmitigahle 
adverse  impact  on  the  availability  of 
these  species  for  subsistence  uses,  and 
regulations  are  prescribed  setting  forth 
the  permissible  methods  of  taking  and 
the  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

Summary  of  Request 

On  June  7, 1996,  NMFS  received  an 
application  for  an  incidental,  small  take 
exemption  under  section  101(a)(5)(A)  of 
the  MMPA  fi-om  the  U.S.  Navy  to  lake 
marine  manmials  incidental  to  shock 
testhig  the  USS  SEAWOLF  submarine 
off  the  U.S.  Atlantic  coast.  The  USS 
SEAWOLF  is  the  first  of  a  new  class  of 
submarines  being  acquired  by  the  Navy. 
In  accordance  writh  10  U.S.C  2366,  each 
new  class  of  ships  constructed  for  the 
Navy  cannot  proceed  beyond  initial 
production  until  realistic  survivability 
testing  of  the  ship  and  its  components 
are  completed  Realistic  survivability 
testing  means  testing  for  vulnerability  in 
combat  by  firing  munitions  likely  to  be 
encountered  in  combat.  This  testing  and 
assessment  is  commonly  referred  to  as 
"Live  Fire  Test  &  Evaluation  (LFTfcE)." 
Because  realistic  testing  by  detonating 
torpedoes  or  mines  against  a  ship's  hull 
could  result  in  the  loss  of  a  multi-biUion 
dollar  Navy  asset,  the  Navy  has 
established  an  LFT&E  program 
consisting  of  computer  modeling, 
component  and  surrogate  testing,  and 
shoo:  testing  the  entire  ship.  Together, 
these  components  complete  the 
survivability  testing  as  required  by  10 
U.S.C.  2366. 

The  shock  test  component  of  LFT4E 
is  a  series  of  tmderwater  detonations 
that  propagate  a  shock  wave  through  a 
ship's  hull  under  deliberate  and 
controlled  conditions.  Shock  tests 
simulate  near  misses  bom  underwater 
explosions  similar  to  those  encountered 
in  combat.  Shock  testing  verifies  the 
accuracy  of  design  specifications  for 
shock  testing  ships  and  systems, 
uncovers  weaknesses  in  shock  sensitive 
components  that  may  compromise  the 
performance  of  vital  systems,  and 
provides  a  basis  for  correcting 
deficiencies  and  upgrading  ship  and 
component  design  specifications.  While 
computer  modeling  and  laboratory 
testing  provide  useful  information,  they 
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cannot  (ubstitute  for  shock  testing 
under  realistic,  oBahon  conditioDs.  To 
minimize  cost  and  risk  to  personnel,  the 
Bist  ship  in  each  new  class  is  shock 
tested  and  improvements  sra  applied  to 
later  ships  of  the  class. 

The  Navy  proposes  to  shock  test  the 
USS  SEA  WOLF  by  detonating  a  single 
4,536-kg  (10,000- ib)  explosive  charge 
near  the  submarine  once  per  week  over 
a  5-week  period  between  April  1  and 
September  30, 1997.  Uthe  Mayport,  FL 
site  is  selected,  the  shock  tests  would  be 
conducted  between  May  1  and 
September  30, 1997  in  order  to 
minimize  risk  to  sea  turtles.  Detonations 
would  occur  30  m  (100  ft)  below  the 
ocean  surface  in  a  water  depth  of  152  m 
(500  ft).  The  USS  SEAWOLF  would  be 
underway  at  a  depth  of  20  m  (65  ft)  at 
the  time  of  the  test.  For  each  test,  the 
submarine  would  move  closer  to  the 
explosive  so  the  submarine  would 
experience  a  more  severe  shock. 

As  part  of  a  separate  review  under  the 
National  Environmental  Policy  Act 
(NEPA),  two  sites  are  being  considered 
by  the  Navy  for  the  USS  SEAWOLF 
shock  test  effort.  The  Maypori  site  is 
located  on  the  continental  shelf  of 
Georgia  and  northeast  Florida  and  the 
Norfolk  site  is  located  on  the 
continental  shelf  offshore  of  Virginia 
and  North  Carolina.  The  Mayport  site  is 
the  preferred  location  because  of  a  lower 
abundance  of  marine  mammals  at  that 
site.  Because  of  the  potential  impact  to 
marine  mammals,  the  Navy  has 
requested  NMFS  to  grant  an  exemption 
under  section  101(a)(5)(A)  of  the  MMPA 
that  would  authorize  the  incidental 
taking  and  issue  regulations  governing 
the  t^e. 

Comments 

On  June  14, 1996  (61  FR  30212), 
NMFS  published  a  notice  of  receipt  of 
the  Navy's  application  for  a  small  take 
exemption  and  requested  comments, 
information  and  suggestions  concerning 
the  request  and  the  structure  and 
content  of  regulations  to  govern  the 
take.  The  comment  period  closed  ou 
July  15, 1996,  biit  no  comments  were 
received. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  Shock  Testing 
the  USS  SEAWOLF 

A  description  of  the  U.S.  Atlantic 
coast  enviroiunent,  its  marine  life  and 
marine  mammal  abundance, 
distribution  and  habitat  can  be  found  in 
the  draft  EIS  on  this  subject  and  is  not 
repeated  here.  Additional  information 
on  Atlantic  coast  marine  mammals  can 


be  imind  in  Blaylock  et  al.  (1995).' 
These  documents  an  available  upon 
request. 

SmmiUTy  of  PoleBtUI  tmperti 

Potential  impacts  to  the  several 
marine  mammal  species  known  to  occur 
in  these  areas  from  shock  testing 
include  both  lethal  and  non-lethal 
injury,  as  well  as  harassment.  Death  or 
injury  may  occur  as  a  result  of  the 
explosive  blast,  and  harassment  may 
occur  as  a  result  of  non-injurious 
physiological  responses  to  the 
explosion-generated  Shockwave  and  its 
acoustic  signature.  The  Navy  believes  it 
is  very  imlikely  that  injury  will  occur 
from  exposure  to  the  chemical  by- 
products released  into  the  sur&ce 
waters,  and  no  permanent  alteration  of 
marine  mammal  habitat  would  occur. 
While  the  Navy  does  not  anticipate  any 
lethal  takes  would  result  from  these 
detonations,  theoretical  calculations 
indicate  that  the  Mayport  site  has  the 
potential  to  result  in  1  lethal  take,  5 
injurious  takes,  and  570  harassment 
takes,  while  the  Norfolk  site  has  the 
potential  to  result  in  B  lethal  takes,  38 
injurious  takes,  and  4,819  harassment 
takes.  Detailed  descriptions  on  the 
definitions  of  take  categories: 
calculation  of  ranges  for  potential 
mortality,  injury,  and  harassment: 
incidental  take  calculations:  and 
impacts  on  marine  mammal  habitat  can 
be  found  in  the  Navy  application,  which 
is  available  upon  request  (see 
ADOnCSSES). 

Summary  of  Proposed  Mitigatian  and 
Monitoring  Measures 

The  Navy's  proposed  action  includes 
mitigation  that  would  minimize  risk  to 
marine  mammals  and  sea  turtles.  The 
Navy  would:  (1)  Through  pre-detonation 
aerial  surveys,  select  a  test  area  with 
potentially,  the  lowest  number  of 
marine  mammals  and  turtles:  (2) 
monitor  the  area  visually  (aerial  and 
shipboard  monitoring)  and  acoustically 
before  each  test  and  postpone 
detonation  if  either  (a)  any  marine 
manmial  or  sea  turtle  is  delected  within 
a  safety  zone  of  3.8  km  (2.05  luni)  or  a 
buffer  zone  of  an  additional  1.8  km  (0.05 
nmi),  or  (b)  the  sea  stale  exceeds 
Beaufort  4  (i.e.,  wind  velocity  >16  kt),  or 
the  visibility  is  not  1.85  km  (1  nmi)  or 
greater  and  the  ceiling  is  not  305  m 
(1,000  ft)  or  greater:  and  (3)  monitor  the 
area  after  eadi  lest  to  find  and  treat  any 
injured  animals.  If  post-detonation 
monitoring  shows  that  marine  mammals 


'  BUylock.  Robwl  A..  Junm  W.  H«in.  Ijuiy  J. 
Haiuen.  Dflbra  L.  Pilka.  end  Cordon  T.  Waring. 
199S.  U.S.  Atlantic  and  Gulf  of  Maxico  Marina 
Mammal  Slock  Ataaaamanta.  h40AA  Technical 
Mamocandum  NMF5-SEFC-3a3.  211  pp. 


or  sea  turtles  ware  killad  or  injured  as 
a  result  of  the  test,  testing  would  be 
halted  until  procedures  for  subsequent 
detonations  could  be  reviewed  and 
changed  as  necessary. 

A  detailed  description  on  the 
proposed  measures  for  mitigation  and 
monitoring  the  shock  test  can  be  foimd 
in  the  Navy  application  and  draft  EIS, 
which  are  available  upon  request  (see 
ADDRESSES). 

Repoitiiig 

Within  120  days  of  the  completion  of 
shock  testing,  the  Navy  would  be 
required  to  submit  a  final  report  to 
NMFS.  This  report  must  include  the 
following  information:  (1)  Date  and  time 
of  each  of  the  detonations;  (2)  a  detailed 
description  of  the  pre-test  and  post-test 
activities  related  to  mitigating  and 
monitoring  the  effects  of  explosives 
detonation  on  marine  mamrnnla  and 
their  populations:  (3)  the  results  of  the 
monitoring  program,  including  numbers 
by  species/stock  of  any  marine 
mammals  noted  injiued  or  killed  as  a 
result  of  the  detonations  and  niunbers 
that  may  have  been  harassed  due  to 
undetected  presence  within  the  safely 
zone:  and  (4)  results  of  coordiiiation 
with  coastal  marine  mammal/sea  turtle 
stranding  networks. 

Preliminary  Conclusions 

While  NMFS  believes  that  detonation 
of  five  4,536-kg  (10,00O-lb)  charges  may 
affect  some  marine  mammals,  the  latest 
abtmdance  and  seasonal  distribution 
estimates  indicate  that  such  taking  will 
have  a  negligible  impact  on  the 
populations  of  marine  mammals 
inhabiting  the  waters  of  the  U.S. 
Atlantic  Coast.  NMFS  concurs  with  the 
U.S.  Navy  that  impacts  can  be  mitigated 
by  mandating  a  conservative  safety 
range  for  marine  mammal  exclusion, 
incorporating  aerial  and  acoustic  survey 
monitoring  efforts  in  the  program  both 
prior  to,  and  after  detonation  of 
explosives,  and  provided  detonations 
are  not  conducted  whenever  marine 
mammals  are  detected  within  the  safety 
zone,  or  if  weather  and  sea  conditions 
preclude  adequate  aerial  surveillance. 

NEPA 

.     On  June  14, 1996  (61  FR  30232),  the 
Enviroimiental  Protection  Agency  noted 
the  availability  for  public  review  and 
comment  a  draft  EIS  prepared  by  the 
U.S.  Navy  tmder  NEPA  on  this  action. 
NMFS  is  a  cooperating  agency  as 
defined  by  the  Council  on 
Enviroiunental  Quality  regulations  (40 
CFR  1501.6). 
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Endangered  Species  Act  (ESA) 

NMFS  will  be  consulting  with  the 
US.  Navy  under  section  7  of  the  ESA 
for  this  action.  In  that  regard,  the  Navy 
submitted  to  NMFS  a  Biological 
Assessment  imder  the  ESA.  This 
consultation  will  be  concluded  prior  to 
a  determination  on  issuance  of  a  final 
rule  and  exemption. 

Claieification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Cotmsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  woidd 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  it  would  apply  only  to  the  U.S. 
Navy  and  would  have  no  effect,  directly 
or  indirectly,  on  small  businesses. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA).  This 
collection  has  been  approved  previously 
by  OMB  under  secdon  3504(b]  of  the 
PRA  issued  under  OMB  Control  No. 
0648-0151.  Notwithstanding  any  other 
provision  of  law,  no  perton  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penalty  for  {allure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  PRA  unless 
that  collection  of  information  displays  a 
currently  valid  (^43  control  number. 

The  reporting  burden  for  this 
collection  is  estimated  to  be 
approximately  80  hours,  including  the 
time  for  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
It  does  not  include  time  for  monitoring 
the  activity  by  observers.  Send 
comments  regarding  these  reporting 
burden  eetimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  biudens,  to 
NMFS  and  OMB  (see  ADDRESSES). 

Lilt  of  Soblecte  in  50  CFK  Part  21S 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Datsd:  July  30, 1996. 
Oartas  Karaella, 

Acting  Dinctor,  Office  ofOpmationM 
Managtment  lajormation. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  216  is  proposed  to  be 
amended  as  follows: 


PART  216— REGULA-nONS 
GOVERMNQ  THE  TAKMQ  AND 
MPORTINQ  OF  MARINE  MAiMALS 

1.  The  authority  citation  for  part  216 
continues  to  re^d  as  follows: 

Adkarilr  IS  U.S.C  13«1  e<  ssq. 

2.  Subpart  O  is  added  to  read  as 
follows: 

Subpart  O— Taking  a<  Mvlna  UtonmM 

Inoidantal  to  Shock  TaaOng  tiM  tWS 

SEAWOLF  by  Daloradon  ot  ConvwDlonM 

Eaptoatve*  In  the  OfMwra  WalMS  at  Uw 

U,S.AtlaMleCaMl 

Sec 

216.1B1    Spedfiad  activity,  geographical 

region  and  iDddenlal  take  levels. 
216.182    BfiKtlve  dalai. 

216.163  Petmisslbls  msthodi  of  taking: 
mitigation. 

216.164  Prohibitioiu. 

216.165  Requiramenta  for  mooitoring  and 
rapotting. 

216.166  Modificstioos  to  the  Letter  of 
Authoriiatian. 

216.167-216.169    (Rassrvad) 

Subpart  O-TaUng  of  Martna  Mammato 
Ineldamal  to  Shock  Taattng  tha  USS 
SEAWOLF  by  DatatiaHon  of 
Convantional  Explealwsa  In  tha 
Offshoi*  Watara  01  tha  U.8.  Atlanttc 
Coaet 

I21&161    SpacMedacSvtty.gsosnpMcal 


(a)  Regulations  in  this  subpart  apply 
only  to  the  incidental  taVing  of  marinf* 
mammals  specified  in  paragraph  (b)  of 
this  section  by  U.S.  citizens  engaged  in 
the  detonation  of  conventional  military 
explosives  within  the  waters  of  the  U.S. 
Atlantic  Coast  o%hore  Mayport,  FL  or 
Norfolk,  VA  for  the  purpose  of  shock 
testingtha  USS  SEAWOLF. 

(b)  The  incidental  take  of  marine 
mammals  under  the  activity  identified 
in  paragraph  (a)  of  this  section  is  limited 
to  the  following  species:  Blue  whale 
[BaJaenoptera  musculus];  fin  whale  (B. 
physalus);  sei  whale  (B.  bonalis); 
Btyde's  whale  (B.  edenJ);  minke  whale 
(B.  acutorostrata);  himipback  whale 
[Megaptera  novaeangUae);  northern 
right  whale  lEubalaena  glacialis);  sperm 
whale  [Physeter  maaocaphalus);  dwarf 
sperm  whale  (Xogia  simus);  pygmy 
sperm  whale  (K  breviceps);  pilot  whales 
Idobicephala  melas,  G. 
macmrbynchus):  Atlantic  spotted 
dolphin  [Stenella  frontalis);  Pantrapical 
spotted  dolphin  (S.  attenuata);  striped 
dolphin  [Stenella  coemleoalba);  spinner 
dolphin  is.  iongirostm);  Qymene 
dolphin  is.  clymene);  Imttlenoae 
dolphin  {Tuniopt  truncotus);  Risso's 
dolphin  (Grampus  gn'seus):  rough- 
toothed  dolphin  [Sleno  bmdanensis); 
killer  whale  [Orcinus  orca):  hlae  killer 
wrfaale  (Pseudorca  crassidens);  pygmy 


killer  whale  (Fsresa  attenuoto):  Fraser's 
dolphin  [Lagenodelpbis  bosei);  harbor 
porpoise  [Phocoena  pbocoena):  melon- 
headed  whale  (Peponocepbala  electro); 
northern  bottlenose  whale  [Hyperoodon 
ampullatus):  Cuvier's  beaked  whale 
iZiphius  cavimstris).  Blainville's  beaked 
whale  [Mesophdon  densiwstris): 
Gervais'  beaked  whale  (M  europaeia); 
Sowerby's  beaked  whale  (M.  bi'dens); 
True's  beaked  whale  [M.  mirus); 
common  dolphin  {Delphinus  delphis); 
Atlantic  white-sided  dolphin 
{Lagenorbyncbus  acutus):  and  harbor 
seals  IPhoca  vitulina). 

(c)  The  incidental  take  of  marine 
mammals  identified  in  paragraph  (b)  of 
this  section  is  limited  to  a  total  of  8 
mortalities,  38  injuries  and  4,819 
harassment  takes  for  detonations  in  the 
Norfolk.  VA  area,  or  1  mortality,  5 
injuries  and  570  harassment  takes  for 
detonations  in  the  Jacksonville,  FL  area, 
except  that  the  taking  by  serious  injury 
or  mortality  for  species  listed  in 
paragraph  (b)  of  this  section  that  are  also 
listed  as  threatened  or  endangered 
under§17.11  of  this  title.  Is  prohibited. 

f21S.1«2    EHac««adalM. 

Regulations  in  this  subpart  an 
effective  from  April  1, 1997,  through 
September  30, 1997. 

(216,163    PanMaaMsmMhodaollMng; 


(a)  Under  a  Letter  of  Authorization 
issued  pursuant  to  $  216.106,  the  U.S. 
Navy  may  incidentally,  but  not 
intentionally,  take  marine  mammala  by 
harassment,  injiuy  or  mortality  In  the 
course  detonating  five  4,536  kg  (10,000 
lb)  conventional  explosive  chugea 
within  the  area  described  in  J  216.161(a) 
provided  all  terms,  conditions,  and 
requirements  of  the  regulations  in  this 
subpart  and  such  Letter  of 
Autlu>rizatian  are  complied  with. 

(b)  The  activity  identified  in 
paragraph  (a)  of  this  section  must  be 
conducted  in  a  manner  that  minimizes, 
to  the  greatest  extent  possible,  adverse 
impacts  on  marine  mammals  and  their 
habitat.  When  detonating  explosives, 
the  following  mitigation  measures  must 
be  utilized: 

(1)  If  marine  mammals  an  observed 
within  the  designated  safety  zone 
prescribed  in  the  Letter  of 
Authorization,  or  within  the  buffer  zone 
prescribed  in  the  Letter  of  Authorization 
and  on  a  course  that  will  put  them 
within  the  safety  zone  prior  to 
detonation,  detonation  must  be  delayed 
until  the  marine  mammala  are  no  longer 
within  the  safety  zone  or  on  a  course 
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within  the  buSisr  zone  that  is  taldng 
them  away  from  the  safety  zone. 

(2)  If  weather  and/or  sea  comiitions  as 
deacribed  in  the  Letter  of  Authorization 
preclude  adequate  aerial  surveillance, 
detonation  must  be  delayed  until 
conditions  improve  sufficiently  for 
aerial  surveillance  to  be  undertaken. 

(3)  If  poet-test  surveys  determine  that 
■n  Injurious  or  lethal  take  of  a  marine 
m«mm«l  has  occuiTed,  the  test 
procedure  and  the  monitoring  methods 
must  be  reviewed  and  appropriate 
dianges  must  be  made  prior  to 
conducting  the  next  detonation. 

|21tLlM    PioMUiiaiu. 

Notwithstanding  talringit  authorized 
by  $  216.iei(b)  and  by  a  Letter  of 
Authorization  issued  under  $  216.106. 
the  following  activities  are  prohibited; 

(a)  The  taking  of  a  marine  mammal 
that  is  other  than  unintentional. 

(b)  The  violation  of,  or  failure  to 
comply  with,  the  terms,  conditions,  and 
requirements  of  this  part  or  a  Letter  of 
Authorization  issued  under  §  216.106. 

(c)  The  incidental  taking  of  any 
marine  mammal  of  a  species  not 
specified  in  this  subpart. 

f  216.186    Rsqutrsmants  tor  monHortng 


(a)  The  holder  of  the  letter  of 
Authorization  is  required  to  cooperate 
with  the  National  Marine  Fisheries 
Service  and  any  other  Federal,  state  or 
local  agency  monitoring  the  impacts  of 
the  ac  tivity  on  marine  manunals.  The 
holder  must  notify  the  appropriate 
Regional  Director  at  least  2  weeks  prior 
to  activities  involving  the  detonation  of 
explosives  in  order  to  satisfy  paragraph 
(f)  of  this  section. 

(b)  The  holder  of  the  Letter  of 
Authorization  must  designate  qualified 
on-site  individuals,  as  specified  in  the 
Letter  of  Authorization,  to  record  the 
efiects  of  explosives  detonation  on 
marine  mammals  that  inhabit  the 
Atlantic  Ocean  test  area. 

(c)  The  Atlantic  Ocean  test  area  must 
be  surveyed  by  marine  mammal 
biologists  and  other  trained  individuals, 
and  the  marine  mammal  populations 
monitored,  approximately  3  weeks  prior 
to  detonation,  48-72  hours  prior  to  a 
scheduled  detonation,  on  the  day  of 
detonation,  and  for  a  period  of  time 
specified  in  the  Letter  of  Authorization 
after  each  detonation.  Monitoring  shall 
include,  but  not  necessarily  be  limited 
to,  aerial  and  acoustic  surveillance 
sufficient  to  ensure  that  no  marine 
mammals  are  within  the  designated 
safety  zone  nor  are  likely  to  enter  the 
designated  safety  zone  prior  to  or  at  the 
time  of  detonation. 

(d)  Under  the  direction  of  a  certified 
Tnarinft  Tin«wnm«l  veterinarian. 


examination  and  recovery  of  any  dead 
or  injured  marine  mammals  will  be 
conducted.  Necropsies  will  be 
performed  and  tissue  samples  taken 
from  any  dead  animals.  After 
completion  of  the  necropsy,  animals  not 
retained  for  shoreside  examination  will 
be  tagged  and  returned  to  the  sea.  The 
occurrence  of  live  marine  mamtnali  will 
also  be  documented. 

(e)  Activities  related  to  the  monitoring 
described  in  paragraphs  (c)  and  (d)  of 
this  section,  or  in  the  Letter  of 
Authorization  issued  under  $  216.106, 
including  the  retention  of  marine 
mammals,  may  be  conducted  without 
the  need  for  a  separate  scientific 
research  permit.  The  use  of  retained 
marine  mammals  for  scientific  research 
other  than  shoreside  examinaUon  must 
be  authorized  pursuant  to  subpart  D  of 
this  part 

(f)  In  coordiiutton  and  compliance 
with  appropriate  Navy  regulations,  at  its 
discretion,  the  National  Marine 
Fisheries  Service  may  place  an  observer 
on  any  ship  or  aircraft  involved  in 
marine  mammal  reconnaissance,  or 
monitoring  either  prior  to,  during,  or 
after  explosives  detonation  in  order  to 
monitor  the  impact  on  marine 

m»mm«l« 

(g)  A  final  report  must  be  submitted 
to  the  Director,  Office  of  Protected 
Itesources,  no  later  than  120  days  after 
completion  of  shock  testing  the  USS 
SEA  WOLF.  This  report  must  contain  the 
following  information: 

(1)  Date  and  time  of  all  detonations 
conducted  under  the  Letter  of 
Authorization. 

(2)  A  description  of  all  pre-detonation 
and  postKietonation  activities  related  to 
mitigating  and  monitoring  the  effects  of 
explosives  detonation  on  marine 
mammal  populations. 

(3)  Results  of  the  monitoring  program, 
including  numbers  by  species/stock  of 
any  marine  mammals  noted  injured  or 
killed  as  a  result  of  the  detonation  and 
numbers  that  may  have  been  harassed 
due  to  presence  within  the  designated 
safety  zone. 

(4)  Results  of  coordination  with 
coaxal  marine  mammal/sea  turtle 
stranding  networks. 

{216.166    ModMcMlonelolhaLeMMrof 
Authoriaaon. 

(a)  In  addition  to  complying  with  the 
provisions  of  %  216.106.  except  as 
provided  in  paragraph  (b)  of  this 
section,  no  substantive  modification, 
including  withdrawal  or  suspension,  to 
the  Letter  of  Authorization  issued 
pursuant  to  $  216.106  and  subject  to  the 
provisions  of  this  subpart  shall  be  made 
until  after  notice  and  an  opportunity  for 
public  commenL 


(b)  If  the  Assistant  Administrator 
determines  that  an  emergency  exists 
that  poses  a  significant  risk  to  the  well- 
being  of  the  species  or  stocks  of  marine 
mammals  specified  in  §  216.161(b),  or 
that  significantly  and  detrimentally 
alters  the  scheduling  of  explosives 
detonation  jffithin  the  area  specified  in 
$  216.161(a),  the  Letter  of  Authorization 
issued  pursuant  to  §  216.106  may  be 
substantively  modified  without  prior 
notice  and  an  opportunity  for  public 
comment.  A  notice  will  be  published  in 
the  Federal  KegWer  subsequent  to  the 
action. 

H21C1t7-21».1i*   [Raaeneq 

[PR  Doc  96-19659  Filed  8-1-96: 8:4S  ami 

■uaM  COM  in»«-v 


SOCFRPaitSn 

(Decfest  No.  M0n71(6-«1W-01:  LD. 
0701 9«E] 

Flahstts*  ol  Om  Exchisive  Economic 
Zone  Off  AlMkK  North  PmHIc 


Qroundflsh  Obssnur  Program 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

StMNARY:  NMFS  issues  a  proposed  rule 
that  would  implement  Amendment  47 
to  the  Fishery  Management  Plan  for 
Groundfisb  of  the  Gulf  of  Alaska, 
Ameodment  47  to  the  Fishery 
Management  Plan  for  the  Groundfisb 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (Groundfisb  FMPs),  and  ^ 
Amendment  6  to  the  Fishery 
Management  Plan  for  the  Commercial 
King  and  Tanner  Crab  Fisheries  in  the 
Bering  Sea  and  Aleutian  Islands  Area 
(Oab  FMP).  This  action  also  would 
repeal  regulations  implementing  the 
North  Pacific  Fisheries  Research  Plan 
(Research  Plan).  This  action  is  necessary 
to  respond  to  the  North  Pacific  Fishery 
Management  Council's  (Council) 
reconmiendation  to  repeal  the  Research 
Plan  and  implement  Amendments  47 
and  47  to  the  Groundfisb  FMPs  to 
establish  mandatory  groundfisb 
observer  coverage  requirements  through 
1997.  Amendment  6  to  the  Crab  FMP 
would  remove  reference  to  the  Research 
Plan.  This  action  is  intended  to 
establish  an  Interim  Groundfisb 
Observer  Program  until  a  long-term 
program  that  addresses  concerns  about 
observer  data  integrity,  equitable 
distribution  of  observer  coverage  costs, 
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and  observer  compensation  and  woridng 
conditions  is  recommended  by  the 
Council  and  implemented  by  NMFS. 
DATES:  Comments  must  be  received  by 
September  16, 1996. 
AODRCMES:  Comments  should  be  sent  to 
Roiuld  J.  Berg,  Chief,  Fisheries 
Management  Division.  Alaska  Region, 
NXtFS,  P.O.  Box  21668,  Juneau,  AK 
99802,  Attn:  Lori  J.  Gravel,  or  delivered 
to  the  Federal  Building.  709  W.  9th 
Street,  ]uneeu,  AK. 

Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Initial  Regulatory  Flejdbility  Analysis 
(EA/RIR/IRFA)  prepared  for  the 
proposed  Interim  Groundfisb  Observer 
Program  may  be  obtained  from  the 
North  Pacific  Fishery  Management 
Council,  Suite  306,  605  West  4th 
Avenue,  Anchorage,  AK  99501-2252: 
telephone:  907-271-2809.  Send 
comments  regarding  burden  estimates  or 
any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burdens,  to  NMFS  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington.  D.C  20503, 
Attn:  NOAA  Desk  Officer. 

Copies  of  the  Ol>server  Plan  and 
information  regarding  observer 
qualifications,  observer  training/briefing 
requirements,  and  NMFS'  selection 
criteria  for  observer  contractors  are 
available  from  the  Observer  Program 
Office,  Alaska  Fisheries  Science  Center, 
Building  4,  7600  Sand  Point  Way 
Northeast,  Seattle,  WA  98115. 
telephone:  206-526-4197. 
FOR  FUimtER  INFORMATION  CONTACT:  Kim 
S.  Rivera,  907-586-7228. 

SUPPUMENTARY  INFORMATION: 

Background 

The  U.S.  groundfisb  fisheries  of  the 
Gulf  of  Alaska  (GOA)  and  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI)  in  the  exclusive  economic  zone 
are  managed  by  NMFS  under  the 
Groundfisb  FMPs.  The  FMPs  were 
prepared  by  the  Council  under  the 
Magnuson  Fishery  Coiiservation  and 
Management  Act  (16  U.S.C  1801,  et 
seq.;  Magnuson  Act)  and  are 
implemented  by  regulations  for  the  U.S. 
fisheries  at  50  CFR  part  679.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  are  codified  at  50  CFR  part  620. 
Regulations  that  implement  the 
Research  Plan  appear  at  50  CFR  part 
679.  The  Crab  FMP  delegates 
management  of  the  crab  resources  in  the 
BSAI  to  the  State  of  Alaska  (State)  with 
Federal  oversight.  Regulations  necessary 
to  carry  out  the  Crab  FMP  appear  at  50 
CFR  put  679. 


A  data  collection  program  to  obtain 
information  necessary  for  conservation 
and  management  of  the  gioxmdfiah 
fisheries  was  authotized  by  teg[ulaUons 
implementins  Amendments  18  and  13 
to  the  Groundfisb  FMPs  (54  FR  50386, 
December  6, 1989).  One  of  the  measures 
in  Amendments  18  and  13  authorized  a 
comprdiensive  U.S.  fishery  observer 
program.  NMFS,  in  consultation  with 
the  Council,  prepared  and  implemented 
an  Observer  Plan  to  implement 
provisions  of  that  program  (55  FR  4839: 
February  12, 1990;  56  FR  30874,  July  8, 
1991;  59  FR  22133,  April  29,  1994).  The 
Alaska  Board  of  Fisheries  implemented 
a  SheUfish  Onboard  Observer  Program 
for  the  king  and  Tanner  crab  fisheries 
off  Alaska  in  April  1988  (5  AAC  39.645). 

A  final  rule  implementing  the 
Research  Plan  was  published  in  the 
Federal  Register  (59  FR  46126, 
September  6, 1994).  under  the  authority 
of  section  313  of  the  Magnuson  Act,  as 
amended  by  section  404  of  the  High 
Seas  Driftnet  Fisheries  Enforcement  Act, 
PubUc  Law  102-582.  The  Research  Plan 
requires  tl>at  observers  \}e  stationed  on 
certain  fishing  vessels  and  U.S.  fish 
processors  participating  in  the  BSAI 
groundfisb.  GOA  groundfisb,  and  BSAI 
king  and  Tanner  crab  fisheries.  These 
requirements  may  be  extended  to  the 
halibut  fishery  ofi  Alaska.  (3bservers  are 
deployed  for  the  purpose  of  collecting 
data  necessary  for  the  conservation, 
management,  and  scientific 
understanding  of  fisheries  under  the 
Council's  authority.  The  Research  Plan 
also  established  a  system  of  fees  to  pay 
for  the  costs  of  implementing  the 
Research  Plan.  Minor  additions  and/or 
changes  to  the  regulations  implementing 
the  Research  Plan  were  published  in  the 
Federal  Register  on  January  9, 1995  (60 
FR  2344);  July  5,  1995  (60  FR  34904); 
and  August  16, 1995  (60  FR  42470). 

Full  implementation  of  the  Researt:h 
Plan  was  delayed  until  1997  (60  FR 
66755;  December  26,  1995)  after  the 
Council  requested  additional  time  to 
reconsider  certain  elements  of  the 
Research  Plan  that  it  had  previously 
adopted.  This  action  maintained  1995 
observer  coverage  requirements  through 
1996  and  retained  effectiveness  of  the 
following  sections  of  the  Observer  Plan: 

(1)  Standards  of  observer  conduct;  and 

(2)  description,  specifications,  and  work 
statement  for  certified  observer 
contractors,  including  conffict  of 
interest  standards  for  NTwfFS-certified 
otservers  and  contractors  and 
conditions  for  contractor  and  observer 
certification  revocation. 

At  its  December  1995  meeting,  the 
Council  requested  that  NMFS  repeal  the 
Research  Plan  and  pursue  an  alternative 
to  the  Research  Plan  that  would  revert 


back  to  direct  payment  for  observer 
services  rather  than  a  fee-besed 
program.  The  proposed  repeal  of  the 
Research  Plan  is  explained  further  in  an 
interim  final  rule  published  in  the 
Federal  lagislsr  on  March  28, 1996  (61 
FR  13782),  and  in  a  notice  of  availaUlity 
published  in  the  Federal  Register  on 
July  12. 1996  (61  FR  36702). 

One  alternative  long-term  observer 
program  being  considered  by  the 
0>ui>cll  to  supersede  the  Research  Plan 
would  require  NMFS  to  contract  vrith  a 
third  party  to  serve  as  a  liaison  between 
persons  requiring  observer  services  and 
companies  providing  those  services. 
NMFS  met  with  the  Council's  newly 
named  Observer  Advisory  Committee 
(OAC)  in  March  1996  to  review  the 
proposed  Research  Plan  alternatives. 
The  OAC  highlighted  to  the  Council  at 
its  April  1996  meeting  that  even  though 
observer  compensation  and  certain 
other  costs  tvere  not  currenUy 
quantifiable,  the  third-party  alternative 
would  be  more  expensive  than  the 
observer  program  prior  to  the  Raeeerch 
Plan.  At  its  April  1996  meeting,  the 
Council  reviewed  a  draft  analysis  of 
alternatives  to  the  Research  Plan  and 
determined  that  additional  cost 
comparisons  of  these  alternatives  must 
be  completed  before  it  adopts  an 
alternative  to  the  Research  Plan.  The 
Coimcil  is  scheduled  to  receive  more 
information  on  a  long-term  replacement 
to  the  Research  Plan  at  its  September 
1996  meeting. 

Existing  o&erver  coverage 
requirements  under  Amendment  1  to 
the  Research  Plan  are  scheduled  to 
expire  on  December  31,  1996.  At  its 
April  1996  meeting,  the  Council 
adopted  an  Interim  Groimdfish  Observer 
Program  that  would  supersede  the 
Research  Plan  and  authorize  mandatory 
groundfisb  observer  coverage 
requirements  through  1997.  The  Interim 
Groimdfish  Observer  Program  would 
extend  1996  groundfisb  observer 
coverage  requirements  as  well  as  vessel 
and  processor  responsibiUties  relating  to 
the  observer  program.  Proposed  changes 
to  the  groundfisb  observer  program  are 
described  below.  The  Interim 
Groundfisb  Observer  Program  would 
remain  effective  through  December  31, 
1997,  unless  superseded  by  a  long-term 
program  that  addresses  concerns  about 
observer  data  integrity,  equitable 
distribution  of  observer  coverage  costs, 
observer  compensation  and  working 
conditions,  and  other  concerns  raised  by 
the  Council's  OAC.  Under  this  action, 
observer  coverage  requirements  for  the 
BSAI  king  and  'farmer  crab  fisheries 
would  no  longer  be  specified  in  Federal 
regulations.  Observer  coverage 
requirements  for  the  crab  fisheries 
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would  ravnt  back  to  ■  categoiy  3 
measure  in  the  Crab  FMP  end  would  be 
specified  by  the  Alaska  Boaid  of 
Fisheries. 

Elementt  of  the  Pmpoted  Interim 
Grotmdfish  Obaerver  Program 

1.  Observer  coverage  requirements 
would  apply  to  vessels  issued  a  Federal 
fisheries  permit  and  processors  Issued  a 
Federal  processor  permit.  Fishing 
operations  by  these  vessels  and 
processors  in  Federal  and  state  waters 
virould  be  subject  to  Federal  observer 
coverage  requirements.  Tliis 
applicability  of  the  Observer  Program 
would  be  unchanged  from  the 
applicability  of  the  domestic  observer 
program  implemented  prior  to  the 
Research  Plan. 

2.  Cunent  observer  coverage 
requirements  for  groundfish  vessels  and 
shoteside  processors  receiving 
groundfish  would  remain  unchanged 
and  are  set  out  in  this  proposed  rule  at 
S  679.50  (c)  and  (d).  Participants  in  the 
groundfish  fisheries  would  continue  to 
be  responsible  for  making  their  own 
arrangements  with  certified  observer 
contractors  and  paying  for  required 
observer  coverage. 

3.  The  Director,  Alaska  Region, 
NMFS,  (Regianal  Director)  could  make 
inseason  adjustments  in  observer 
coverage  requirements  similar  to  the 
Research  Plan.  Any  inseason  adjustment 
would  be  based  on  specified  findings 
and  implemented  using  the  procedure 
for  inseason  adjustments  at  §  679.25(c). 
Similar  to  the  Research  Plan,  any 
inseason  adjustment  to  observer 
coverage  requirements  would  be 
published  in  the  Federal  Regialer  at 
least  10  calendar  days  prior  to  the 
efiective  date.  Regulations  - 
implementing  the  Regional  Director's 
ability  to  make  inseason  adjustments  in 
observer  coverage  requirements  are  set 
out  in  this  proposed  rule  at  §  B79.50(e). 

4.  Vessel  and  shoreside  processor 
responsibilities  would  remain 
unchanged.  These  regulations  are  set 
out  in  this  proposed  rule  at  §  679.50(f). 

5.  The  interim  program  would  expand 
regulations  governing  the  Observer 
Program  to  include  criteria  and 
prtxsdures  for  observer  and  observer 
contractor  certification,  suspension,  and 
decertification.  Previously,  these  criteria 
and  procedures  were  included  in  the 
Observer  Plan.  Certification, 
suspension,  and  decertification  criteria 
and  procedures  now  are  included  in  this 
proposed  rule  at  §  679.50(h),  (i),  and  (j). 
The  proposed  criteria  and  procedures 
are  essentially  unchanged  from  the 
provisions  under  the  (%server  Plan, 
except  that; 


a.  Obaerver  contractors  certified  by 
NMFS  prior  to  January  1, 1097,  would 
receive  a  1-year  cartificaUon  extension 
that  anire*  December  31, 1997.  The 
currently  certified  observer  contractors 
would  not  have  time  to  go  through  a 
new  certification  process,  nor  would 
NMFS  have  adequate  time  to  carry  out 
the  administrative  procedures  necessary 
for  their  recsrtification  prior  to 
implementation  of  the  Observer 
Program  on  January  1,  1997.  Any 
certified  observer  contractor  could  be 
decertified  according  to  the 
decertification  procedures  that  are  set 
out  in  this  proposed  rule. 

b.  Observers  and  observer  contractors 
cannot  have  a  direct  financial  interest  or 
a  conflict  of  interest  in  any  commercial 
fishery  in  State  or  Federal  watera  off 
Alaska.  The  conflict  of  interest 
standards  in  the  Observer  Plan  were 
more  narrowly  applied  to  the  observed 
fishery. 

c.  dbeerver  qualifications  have  been 
revised  as  follows  and  would  be 
available  from  the  Observer  Program 
Office  (see  ADDRESSES.): 

A.  Prospective  observere  must  have  a 
bachelor's  degree  or  higher  from  an 
accredited  college  or  university  with  a 
major  in  one  of  the  natural  sciences. 

B.  Candidates  must  have  a  minimum 
of  30  semester  houn  or  equivalent  in 
applicable  biological  sciences  and  must 
also  have  successfully  completed  at 
least  one  undergraduate  course  each  in 
math  and  statistics  (minimum  of  5 
semester  hours  total).  In  addition,  all 
applicants  are  required  to  have 
computer  skills  that  enable  them  to 
work  competently  with  standard 
database  software  and  computer 
hardware. 

C.  Prospective  observere  are  also 
required  to  successfully  complete  any 
screening  test(sl  administered  by  NMFS. 
These  tests  would  measure  basic  math, 
algebra,  and  computer  skills  as  well  as 
other  abilities  necessary  for  successful 
job  performance. 

D.  If  a  sufficient  number  of  candidates 
meeting  these  educational  prerequisites 
is  not  available,  the  observer  contractor 
may  seek  approval  from  NMFS  to 
substitute  individuals  with  either  a 
senior  standing  in  an  acceptable  major, 
or  with  an  Associate  of  Aits  (A.  A.) 
degree  in  fisheries,  wildlife  science,  or 
an  equivalent. 

E.  If  a  sufficient  number  of 
individuals  meetijig  the  above 
qualifications  is  not  available,  the 
observer  contractor  may  seek  approval 
from  NMFS  to  hire  individuals  with 
other  relevant  experience  or  training. 

F.  To  qualify  far  certification,  all 
prt>spective  observere  would  undergo 
safety  and  cold  water  survival  training 


that  requires  the  prospective  observers 
to  demonstrate  their  ability  to  property 
put  on  an  immersion  suit  in  a  specified 
time  period,  enter  the  water,  travel 
approximately  SO  m  to  a  ladder,  and 
climb  out  of  the  water. 

The  additional  math,  statistics,  and 
computer  skills  requirements  reflect  the 
increased  responsibilities  of  observere 
and  are  similar  to  the  observer 
qualifications  under  the  Research  Plan, 
had  it  been  fully  implemented.  The 
observer  qualifications  are  presented 
here  to  provide  an  opportuidty  for 
public  comment. 

d.  Training/briefing  requirements  for 
certification  have  been  revised  as 
follows  and  would  be  available  from  the 
Observer  Program  Office  (See 
ADDRESSES.): 

A.  Observere  who  have  completed  a 
deployment  must  be  recertified  prior  to 
another  deployment.  Individuals  whose 
last  deployment  was  within  12  months 
must  complete  a  2-day  briefing  and 
individuals  whose  last  deployment  was 
12  to  24  months  ago  must  complete  a  4- 
day  briefing.  If  2  years  have  passed 
since  the  completion  of  an  individual's 
last  deployment,  he  or  she  must 
complete  the  full  training  course. 

B.  If  an  observer  remains  undeployed 
from  1  to  3  months  after  completion  of 
training,  the  individual  must  complete  a 
2-day  briefing.  If  the  individual  is  not 
deployed  from  3  to  6  months  after 
training,  a  4-day  briefing  must  be 
completed.  If  more  than  6  months  have 
passed  since'  the  completion  of  training, 
the  individual  must  retake  the  full 
training  course. 

C  Briefings  (2-  or  4-day)  expire  after 
1  month.  Individuals  may  be  required  to 
complete  a  4-day  briefing  or  the  full 
training  course  if  deemed  necessary  by 
the  Observer  Program  Office. 

These  recertification  requirements  are 
identical  to  those  under  the  Research 
Plan,  had  it  been  implemented  and  are 
presented  here  to  provide  an 
opportunity  for  public  comment. 

e.  Selection  criteria  for  observer 
contrectore  would  be  used  by  NMFS  to 
gauge  the  adequacy  of  the  applicant  to 
provide  observer  services.  "These  criteria 
are  unchanged  from  the  Observer  Plan 
and  would  be  available  bom  the 
Observer  Program  Office  (See 
ADDRESSES.).  They  are  presented  here  to 
provide  an  opportunity  for  public 
comment.  Applicants  for  observer 
contractor  certification  would  be 
evaluated  by  NMFS  using  the  following 
criteria: 

A.  Ability  to  supply  required  observer 
services: 

i.  Methods  to  be  used  to  recruit, 
evaluate,  and  select  qualified  applicants 
to  serve  as  observere. 


U.  Methods  to  be  used  in  establishing, 
organizing  and  performing  all  logistics 
associated  with  the  deployment  of 
observere. 

iii.  Methods  to  be  used  in  scheduling 
observere  for  certification  training  or 
briefing,  obaerver  deployments, 
assignmenta  to  veaaels  and  shoreside 
bdUties  so  that  observer  coverage  and 
sampling  requirements  are  met 

iv.  Provisions  for  communications 
with  observers,  vessels,  shoreside 
hdlities,  and  NMFS  to  provide  and 
exchange  required  information  on 
acheduBng,  weekly  logistics  reports, 
emergencies,  and  instructions  for 
observere,  vessels,  and  shoreside 
facilities. 

V.  Methods  to  be  used  in  monitoring 
observer  performance,  observer  work 
between  vessels  and  upon  return  from 
sea  or  duty  station,  NMFS  debriefing 
upon  completion  of  each  deployment 
and  final  preparation  and  suomission  of 
reports  and  data. 

B.  Expertise  and  capability  of 
applicant's  organization: 

i.  Technical  competence  of  staff  based 
on  resumes  of  key  personnel  that  show 
their  abilities,  education,  training,  and 
experience  in  relation  to  their  proposed 
assignments  and  areas  of 
'  responsibilities  on  a  particular  project. 

ii.  Organizational  structure  including 
number  of  personnel  to  be  assigned,  in 
categories  of  professional,  technical,  and 
clerical  positions,  to  each  phase  of  the 
project  including  provisions  for  the 
bacinip  of  each  key  staH  member  during 
planned  and  unplanned  absences. 

C  Expressed  understanding  of  the 
purpose  of  the  Observer  Program,  the 
role  of  the  observer  contractor,  and  the 
important  aspects  of  this  type  of  project 
that  lead  to  successful  performance  of 
work. 

D.  Summaries  of  wimilay  work 
recently  completed,  including 
description  of  work  and  contact  person 
and  telephone  number  of  client. 

!.  Observer  contractors  must  provide  a 
certificate  of  insurance  that  verifies 
compliance  with  the  insurance  coverage 
recommendations  of  the  Council's 
Insurance  Technical  Committee.  This 
coverage  must  include  the  following 
provisions: 

A.  Maritime  LiabiUty  to  cover 
"seamen's"  claims  under  the  Merchant 
Marine  Act  (Jones  Act)  and  General 
Maritime  Law  [SI  million  minimum) 

B.  Coverage  under  the  U.S.  Longshore 
and  Harbor  Workers'  Compensation  Act 
($1  milhon  minimum). 

C  Stales  Worker's  Compensation  as 
required. 

D.  Contractual  General  Liability. 
.  g.  Observer  contractora  would  be 
required  to  submit  information  to  NMFS 


that  would  be  used  to:  Coordinate  and 
conduct  eSective  and  alBdant 
scheduling  of  obaaivan  for  tnioiiig, 
briefing,  and  debriefing  aeasioDS, 
maintain  an  observer  deployment 
database,  and  monitor  the  requirements 
of  a  certified  observer  contractor.  This 
information  would  include: 

A.  A  list  of  prospective  observere  to 
be  hired  upon  approval  by  NMFS  and 
observer  training/briefing  registration. 

B.  Projected  observer  assignments. 
C  Observer  deployment/logistics 

reports. 

D.  Obaerver  debriefing  registration. 

E.  Notification  that  prospective 
observere  have  passed  a  physical 
examination  during  the  12  months  prior 
to  deployment. 

F.  A  copy  of  each  type  of  signed  and 
valid  contract  an  observer  contractor  has 
with  veasels  and  shoreside  procsssora 
requiring  observer  services  and  with 
observere.  Copies  of  signed  and  valid 
contracts  with  specific  entities  requiring 
observer  services  or  with  specific 
observere  also  may  be  requested. 

C.  Reports  of  oteerver  harassment, 
concerns  about  vessel  or  processor 
safety,  or  observer  performance 
problems. 

Observere'  social  security  numbere  are 
requested  with  the  training/briefing 
registration  to  provide  a  unique 
numerical  identifier  for  each  observer. 
This  information  has  been  requested  in 
the  past  and  observers'  social  security 
numbers  are  included  in  the  existing 
Observer  Program  database.  Regulations 
for  the  information  collection  are  set  out 
in  this  proposed  rule  at 
§679.50(i)(2)(xiv). 

7.  Criteria  for  the  suspension  and/or 
decertification  of  observere  or  observer 
contracture  include  the  following 
appeals  process  whereby  documentary 
evidence,  disputes,  and  petitions  may 
be  submitted: 

a.  Within  30  days  of  receipt  of  a 
suspension  or  decertification  notice, 
observere  and  observer  contractora  may 
provide  written  documentary  evidence 
and  argument  in  opposition  to  the 
notice.  They  are  also  afforded  the 
opportunity  to  submit  additional 
evidence  that  was  previously 
unavailable  and  in  some  instances,  may 
appear  in  person  and  present  witnesses. 

b.  Observers  and  observer  contrectore 
also  may  petition  for  review  of  a 
suspension  or  decertification  decision 
within  30  days  after  the  date  the 
decision  was  served. 

These  criteria  are  unchanged  from  the 
Observer  Plan.  Regulations  for  this   - 
information  collection  are  set  out  in  this 
proposed  rule  at  §679.50(k)  (6),  (7),  and 
(8). 


8.  Obaorrar  oontncton  would  b* 
restricted  in  how  they  could  asdgn 
observere  to  vessels  or  ahoradde 
prooessore  in  the  following  ways: 

a.  Observere  must  not  be  deployed  on 
the  same  vessel  for  more  than  90  days 
in  a  12-month  period: 

b.  A  deploymant  to  a  vessel  or  a 
shoreside  pitx»ssing  bcility  cannot 
exceed  90  days  without  approval  from 
the  Observer  Program  Office  (See 
AOONESKS.);  and 

c.  A  deployment  cannot  include 
assignments  to  more  than  four  vessels 
and/or  shoreside  processore.  NMFS 
began  instituting  these  policies  in  1990 
to  reduce  the  likelihood  of  conflicts  of 
interest  and  to  ensure  that  debriefings 
occurred  more  frequently,  so  that  NMFS 
could  process  the  observere'  collected 
fisheries  data. 

9.  A  revision  to  legulations  at 

§  679.7(g)(2)  would  clarify  NMFS'  intent 
that  fish  sorting  of  any  kind  prior,  to 
observer  sampling  procedures  is 
prohibited.  Concerns  exist  that 
mechanical  and/or  physical  sorting 
could  be  occurring.  For  example, 
modifications  to  the  angle  and  speed  of 
incline  belts  in  prtx^essing  lines  and  bin 
openings  that  restrict  the  flow  of  fish  act 
effectively  to  sort  fish  prior  to  observer 
sampling  procedures.  NMFS  speciScally 
requests  comments  on  what,  if  any, 
impact  this  clarification  could  have  on 
vessel  or  processor  operations. 

10.  A  prohibition  at  §679.7(f)(14) 
would  be  removed  to  maintain 
consistency  with  the  proposed  removal 
of  Research  Plan  regulations  at  part  679. 
Section  679.7(f)(14)  prohibits  permitted 
registered  buyere  required  to  obtain  a 
Federal  processor  permit  from 
transferring  or  receiving  sablefish 
harvested  in  Federal  watera  or  halibut, 
unless  the  person  possesses  a  valid 
Federal  processor  permit.  The  intent  of 
this  piohibition  was  to  reinforce  the 
requirement  that  all  Research  Plan 
processors  pay  their  fees  in  a  timely 
manner  and  would  thus  be  eligible  for 

a  Federal  processor  permit.  This 
prohibition  is  no  longer  necessary 
because  Research  Plan  fee  collections 
have  been  terminated. 

Three  elements  of  the  proposed 
Interim  Groundfish  Observer  Program 
would  not  be  codified  in  regulation:  (1) 
Observer  qualifications,  (2)  observer 
training/briefing  requirements,  and  (3) 
NMFS'  selection  criteria  for  observer 
contractora.  These  elements  are 
available  upon  request.  Although  they 
would  not  be  codified,  they  are  viewed 
as  a  part  of  the  rule  and  are  presented 
in  the  preamble  specifically  to  provide 
opportunity  for  public  comment.  Prior 
to  proposing  future  changes  to  these 
three  elements.  NMFS  would  publish  a 
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notice  in  the  Federal  Hagistar 
describing  the  proposed  cfaange(8)  and 
providing  an  opportunity  for  public 
oonunent. 

ClasKiBcation 

Section  304(a)(l)P)  of  theMagnusoo 
Act  requires  NMFS  to  publiah 
regulations  proposed  by  a  Council 
within  1 5  days  of  receipt  of  an  FMP 
amendmenl  and  regulations.  At  this 
time,  NMFS  has  not  determined  that  the 
FMP  amendments  this  rule  would 
implement  are  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  prepared  an  IRFA  as  part  of  the 
regulatory  impact  review,  which 
doBcribes  the  impact  this  proposed  rule 
would  have  on  small  entities,  if 
adopted.  Based  on  that  analysis,  it  was 
determined  that  this  proposed  rule 
could,  if  issued  in'final,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities- 
Observer  costs  are  based  on  whether  an 
observer  is  aboard  a  vessel  and  on 
overall  coverage  needs.  Higher  costs  are 
borne  by  those  vessels  and  shoreside 
processors  that  require  higher  levels  of 
coverage.  For  individual  vessels,  the 
impact  would  increase  as  the  percentage 
of  observer  costs  relative  to  total 
exvessel  value.of  catch  increases.  In 
1995,  about  400  vessels  carried 
observers:  of  these  vessels  about  260 
were  catcher  vessels.  About  one  half  of 
the  catcher  vessels  equal  to  or  greater 
than  60-ft  (18.3-meters  (m)}  length 
overall  (LOA)  but  less  than  125-ft  (38.1- 
m)  LOA  paid  observer  costs  that  were 
equal  to  or  less  than  1  percent  of  the 
exvessel  value  of  catch.  About  20 
percent  of  vessels  incurred  observer 
costs  that  ranged  from  2  to  almost  8 
percent  of  the  exvessel  value  of  catch. 
This  represents  cost  increases  from 
Research  Plan  costs  that  were  limited  to 
2  percent  of  the  exvessel  value  of  catch. 
For  motherships  and  shoreside 
processors,  the  impact  also  would 
increase  as  the  [wrcentage  of  observer 
costs  relative  to  total  exvessel  value  of 
processed  catch  increases.  In  1995, 
■bout  26  motherships  and  shoreside 
processors  carried  observers.  About  35 
percent  of  these  processors  inciured 
observer  costs  that  ranged  from  1  to  7 
percent  of  the  exvessel  value  of  catch 
received  and  processed  from  catcher 
vessels.  This  represents  cost  increases 
fiom  the  prooesaor's  portion  of  Research 


Plan  costs  that  were  limited  to  1  percent 
of  the  exvessel  value  of  catch.  The 
Research  Plan  represents  an  alternative 
to  this  proposed  rule  which  could 
minimize  the  economic  impact  on  some 
small  entities.  But  for  reasons  already 
explained  elsewhere  (this  preamble;  61 
FR  13782,  March  28, 1996,  and  61  FR 
36702.  July  12. 1996),  this  proposed  rule 
would  repeal  the  Research  Plan.  Copies 
of  the  EA/RIR/IRFA  can  be  obtained 
from  NMFS  (see  AOOBESSES). 

This  proposed  rule  contains  a  new 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  This  collection  of  information 
has  been  submitted  to  OMB  for 
approval.  The  new  information 
requirement  consists  of  certification 
applications  for  new  observer 
contractors,  reports  submitted  by 
observer  contractors  to  NMFS  that 
would  be  used  by  NMFS  to  fadliute 
Observer  Program  Office  operations  and 
to  monitor  the  ongoing  requirements  of 
a  certified  observer  contractor,  and 
appeals  of  suspension  and/or 
decertification  fi-om  observers  and 
observer  contractors.  The  aimual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be:  60  hours 
per  certification  application  (a 
contractor  would  apply  every  3  years); 
3  minutes  per  certificate  of  insurance;  7 
minutes  per  training/briefing 
registration;  2  minutes  per  notification 
of  observer  physical  examination;  2 
hours  per  physical  examination;  7 
minutes  per  projected  observer 
assignment:  7  minutes  per  weekly 
deployment/logistics  report;  7  minutes 
per  debriefing  registration;  15  minutes 
per  copies  of  five  contracts;  2  hours  per 
report  of  observer  harassment,  observer 
safety  concerns,  or  observer 
performance  problems:  80  hours  per 
suspension/ decertification  appeal  by  an 
observer  contractor  (projected  to  occur 
only  once  in  5  years);  and  4  hours  per 
suspension/decertification  appeal  by  an 
observer,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  injormation.  This  proposed  rule 
contains  requirements  for  electronic 
transmission  of  observer  data  by  vessels 
and  shoreside  processors  receiving 
pollock  harvested  in  the  catcher  vessel 
operational  area.  This  information 
collection  already  was  approved  by 
OMB  (OMB  control  number  0648-0307). 
Send  comments  regarding  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burdens,  to  NMFS  and 
OMB  (see  AOOflESSES). 


Notwithstanding  any  other  provision 
of  the  law,  no  person  is  requirvd  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subiects  in  50  CFR  Part  678 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  29. 1896. 
CharlM  KanwUa, 

Acting,  Program  Management  Officer. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— nSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Autluritsr:  16  U.S.C.  773  at  mq.  and  1801 
etaeq. 

2.  In  §  679.1,  paragraph  (f)  is  revised 
to  read  as  follows: 

1 679.1    PurpoM  and  acop*. 
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(0  Groundfish  Observer  Program. 
Regulations  in  this  part  govern  elements 
of  the  Groundfish  Observer  Program  for 
the  BSAI  groundfish  and  GOA 
groundfish  fisheries  under  the  Council's 
authority  (see  subpart  E  of  this  part). 

3.  In  S  679.2,  the  following  definitions 
are  removed:  "Bimonthly",  "Exvessel 
price",  "Fee  percentage",  "Research 
Plan",  "Research  Plan  fisheries", " 
Retained  catch",  and  "Standard 
exvessel  price". 

a.  In  §  679.2,  the  following  definitions 
are  added:  "Briefing",  "Debriefing", 
"Deployment",  "Direct  financial 
interest",  "North  Pacific  fishery", 
"Observer  contractor",  and  "Observer 
Program  Office",. 

b.  In  S  679.2,  the  following  definitions 
are  revised:  "Buying  station",  paragraph 
(3)  of  "Catcher/processor",  paragraph 
(1)  of  "Catcher  vessel",  "Fishing  day", 
paragraph  (3)  of  "Fishing  trip", 
paragraph  (2)  or"Mothership". 
"Observed  or  observed  data", 
"Observer",  "Processor",  "Roimd 
weight  or  round-weight  equivalent", 
and  "Shoreside  processor". 

{C79.2    DMnUocia. 


Briefing  means  a  short  (usually  2—4 
day)  training  session  that  observers 
must  complete  to  fulfill  certification 
requirements. 


Buying  station  means  a  person  or 
vessel  that  receives  unprocessed 
groundfish  bom  a  vessel  for  delivery  at 
a  different  location  to  a  shoreside 
processor  or  mothership  and  that  does 
not  process  those  fish. 

•  •        •        •        * 

Catcher/processor  *  *  * 

(3)  With  respect  to  subparts  of  this 
part,  a  processor  vessel  that  is  used  for, 
or  equipped  to  be  used  for,  catching  fish 
and  processing  that  fish. 

Catcher  vessel  '  '  ' 

(1)  With  respect  to  groimdfish 
recordkeeping  and  reporting  and 
subpart  E  of  this  part,  a  vessel  that  is 
used  for  catching  fish  and  that  does  not 
process  fiish  on  board. 

•  *        •        •        * 

Debriefing  means  the  post- 
deployment  process  that  includes  a  one- 
on-one  interview  with  NMFS  staff,  a 
NMFS  preliminary  data  review, 
observer  completion  of  all  data 
corrections  noted,  observer  preparation 
of  affidavits  and  reports,  and 
completion  of  tasks  related  to  biological 
spe<dmens  or  special  projects. 

Deployment  means  the  period 
between  an  observer's  arrival  at  the 
point  of  embarkation  and  the  date  the 
observer  disembarks  for  travel  to 
debriefing. 

Direct pnancial  interest  means  any 
source  of  income  to,  or  capital 
investment  or  other  interest  held  by,  an 
individual,  partnership,  or  corporation 
or  an  individual's  spouse,  immediate 
family  member  or  parent  that  could  be 
influenced  by  performance  or  non- 
performance of  observer  or  observer 
contractor  duties. 

*  •        «        *        * 

Fishing  day  means  a  24-hour  period, 
bom  0001  A.l.l.  through  2400  A.l.t.,  in 
which  fishing  gear  is  retrieved  and 
groundfish  are  retained.  Days  during 
which  a  vessel  only  delivers  unsorted 
codends  to  a  processor  are  not  fishing 
days. 

*  «        *        *        * 

Fishing  trip  *  *  * 

(3)  With  respect  to  subpart  E  of  this 
part,  one  of  the  following  time  periods: 

(i)  For  a  vessel  used  to  process 
groundfish  or  a  catcher  vessel  used  to 
deliver  groundfish  to  a  mothership,  a 
weeldy  reporting  period  during  which 
one  or  more  fishing  days  occur. 

(ii)  For  a  catcher  vessel  used  to 
deliver  groundfish  to  other  than  a 
mothership,  the  time  period  during 
which  one  or  more  fishing  days  occur 
that  starts  on  the  day  when  fishing  gear 
is  first  deployed  and  ends  on  the  day 
the  vessel  offloads  ^oundflsh,  retiuns 
to  an  Alaskan  port,  or  leaves  the  EEZ  off 


Alaska  and  adjacent  waters  of  the  State       receiving  groundfish  for  personal 
of  Alaska.  consumption  or  bait. 


Mothership  *  *  " 

(2)  With  respect  to  subpart  E  of  this 
part,  a  processor  vessel  that  receives  and 
processes  groundfish  from  other  vessels 
and  is  not  used  for,  or  equipped  to  be 
used  for,  catching  groundfish. 

•  •        *        *        • 

North  Pacific  fishery  means  any 
commercial  fishery  in  State  or  Federal 
waters  off  Alaska. 

Observed  or  observed  data  refers  to 
data  collected  by  observers  (see 
S  679.21(f)(7)  and  subpart  E  of  this  part). 

Observer  means  any  individual  that  is 
awarded  NMFS  certification  to  serve  as 
an  observer  under  this  part,  is  employed 
by  an  observer  contractor  for  the 
piupose  of  providing  observer  services 
to  vessels  or  shoreside  processors  tmder 
this  part,  and  is  acting  within  the  scope 
of  his/her  employment. 

Observer  contractor  means  any  person 
that  is  awarded  NMFS  certification  to 
provide  observer  services  to  vessels  and 
shoreside  processors  under  subpart  E 
and  who  contracts  with  observers  to 
provide  these  services. 

Observer  Program  Office  means  the 
administrative  office  of  the  Groimdfish 
Observer  Program  located  at  Alaska 
Fisheries  Science  Center.  Building  4, 
7600  Sand  Point  Wav  Northeast,  Seattle, 
WA  98115,  telephone:  206-526-4197. 

Processor  means  any  shoreside 
processor,  catcher/processor, 
mothership,  any  person  who  receives 
groundfish  from  fishermen  for 
conunerclal  piuposes,  any  fisherman 
who  transfers  groundfish  outside  of  the 
United  States,  and  any  fisherman  who 
sells  fish  directly  to  a  restaiuani  or  to  an 
individual  for  use  as  bait  or  personal 
consumption. 

•  *        *        •        • 

Round  weight  or  round-weight 
equivalent,  for  purposes  of  this  part, 
means  the  wei^t  of  groundfish 
calculated  by  dividing  the  weight  of  the 
primary  product  made  from  that 
groundfish  by  the  PRR  for  that  primary 
product  as  listed  in  Table  3  of  this  part, 
or,  if  not  listed,  the  weight  of  groundfish 
calculated  by  dividing  the  weight  of  a 
primary  product  by  the  standard  PRR  as 
determined  using  the  best  available 
evidence  on  a  case-by-case  basis. 

Shoreside  processor  means  any 
person  or  vessel  that  receives 
unprocessed  groundfish,  except  catcher/ 
processors,  motherships,  buying 
stations,  restaurants,  or  persons 


4.  In  §  679.4,  paragraph  (g)  is  removed 
and  paragraphs  (f)(l)(i),  (0(l)(ii).  and 
(0(2)(il)  are  revised  to  read  as  follows: 

{S7S.4    Pennlls. 


(f)  Federal  Processor  permit — (1) 
General — (i)  Applicability.  In  addition 
to  the  permit  and  licensing 
requirements  in  paragraphs  (b)  and  (d) 
of  this  section,  and  except  as  provided 
in  paragraph  (f)(l)(ii)  of  this  section,  a 
processor  of  groundfish  must  have  a 
Federal  processor  permit  issued  by  the 
Regional  Dtrector. 

(11)  Exception.  Any  fisherman  who 
transfers  groundfish  outside  the  United 
Stales,  or  any  fisherman  who  sells 
groundfish  directly  to  a  restaurant  or  to 
an  individual  for  use  as  bait  or  for 
personal  consumption  is  not  required  to 
have  a  Federal  processor  permit. 

(2)  *  *  • 

(11)  The  fishery  or  fisheries  for  which 
the  permit  is  requested. 

•  •        «        *        • 

5.  In  $  679.5,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

{679.S    Recordkeeping  and  reponing. 

***** 

(a)  •  •  • 

(2)  Applicability.  Federal  processor 
permit.  Any  processor  that  retains 
groundfish  is  responsible  for  complying 
with  the  applicable  recordkeeping  and 
reporting  requirements  of  this  section. 
***** 

6.  In  S  679.7,  paragraph  (b)(1)  is 
removed,  paragraphs  (b)(2)  through 
(b)(4)  are  redesignated  as  paragraphs 
(b)(1)  through  (b)(3),  respectively, 
paragraph  (f)(14)  is  removed,  paragraph 
(f)(15)  is  redesignated  as  paragraph 
(f)(14),  paragraphs  (g)(5)  through  (g)(7) 
ara  removed,  paragraphs  (g)(3j  and  (g)(4) 
are  redesignated  as  paragraphs  (g)(4) 
and  (g)(S),  respectively,  a  new  paragraph 
(g)(3)  is  added,  paragraphs  (g](B)  and 
(g)(9)  are  redesignated  as  paragraphs 
(g)(6)  and  (g)(7),  respectively,  and 
paragraphs  (a)(3),  (g)(2),  and  newly 
redesignated  paragraph  (g)(7)  are  revised 
to  read  as  follows: 

1871.7    ProMbWona. 

***** 

(a)  •  •  • 

(3)  Groundfish  Observe  Program. 
Fish  for  groundfish  except  in 
compliance  urith  the  terms  of  the 
Groundfish  Observer  Program  as 
provided  by  subpart  E  of  this  pan. 

•  •        •        •        • 
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(2)  Interfere  with  or  bias  the  sampling 
procedure  employed  by  an  obeerver, 
including  physical,  mechanical,  or  other 
sorting  or  discarding  of  catch  before 
sampling. 

(3)  Tamper  with,  destroy,  or  discard 
an  observer's  collected  samples, 
equipment,  records,  photographic  film, 
papers,  or  personal  eSects  wi&out  the 
express  consent  of  the  observer.  •  *  * 

(7)  Require,  pressure,  coerce,  or 
threaten  an  observer  to  perform  duties 
normally  performed  by  crew  members, 
including,  but  not  limited  to,  cooking, 
washing  dishes,  standing  watch,  vessel 
maintenance,  assisting  with  the  setting 
or  retrieval  of  gear,  or  any  duties 
associated  with  the  processing  of  fish, 
from  sorting  the  catch  to  the  storage  of 
the  finished  product. 
•        «        *        •        ft 

7.  In  S  679.21,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

fS7«.21    FroMMlMtepeGlasbyealcii 


(0  •  *  • 

(3)  Exemption.  Motherships  and 
shoreside  processors  that  are  not 
required  to  obtain  observer  coverage 
during  a  month  vinder  §  679.50  (c)  and 
(d)  are  not  required  to  retain  salmon. 

8.  Subpart  E  is  revised  to  read  as 
follows: 

Subpart  E— Oroundnah  Observer  Program 
Set 

679.50    Groundilsh  OtMerver  Program 

Subpart  E— Qroundfish  Obaarver 


IS79.S0    QfoundtWi  Obiervaf Propfam 
»ppHceb4e  through  Decembar  31, 1M7. 

(a)  General.  Operators  of  vessels 
possessing  a  Federal  fisheries  permit 
under  §  679.4(b)(1)  and  processors  that 
possess  a  Federal  processor  permit 
under  S  679.4(f)(1).  must  comply  with 
this  section.  The  owner  of  a  fishing 
vessel  subject  to  this  part  or  a  processor 
subject  to  this  part  must  ensure  that  the 
operator  or  manager  complies  with  this 
section  and  is  jointly  and  severally 
liable  for  such  compliance. 

(b)  Purpose.  The  purpose  of  the 
Groundfish  Observer  Program  is  to 
allow  observers  to  collect  Alaska 
fisheries  data  deemed  by  the  Regional 
Director  to  be  necessary  and  appropriate 
for  managemenl,  compliance 
monitoring,  and  research  of  groimdfiah 
fisheries  and  for  the  conservation  of 
marine  resources  or  their  environment. 

(c)  Observer  requirements  for  vessels. 
(1)  Observer  coverage  is  required  as 
follows: 


(i)  A  mothership  of  any  length  that 
processes  1,000  mt  or  more  in  round 
weight  or  round-weight  equivalent  of 
groundfish  during  a  ralanHur  month  is 
required  to  have  an  observer  aboard  the 
vessel  each  day  it  receives  or  processes 
groundfish  during  that  month. 

(U)  A  mothership  of  any  length  that 
processes  from  500  mt  to  1 ,000  mt  in 
rotmd  weight  or  round-weight 
equivalent  of  groundfish  during  a 
calendar  month  is  required  to  have  an 
observer  aboard  the  vessel  at  least  30 
percent  of  the  days  it  receives  or 
processes  groundfish  during  that  month. 

(iii)  Each  mothership  that  receives 
pollock  harvested  by  catcher  vessels  in 
the  catcher  vessel  operational  area 
during  the  second  pollock  season  that 
starts  on  August  15  under  $  679.23(e)(2) 
is  required  to  have  a  second  observer 
aboard,  in  addition  to  the  observer 
required  under  paragraphs  (c)(1)  (i)  and 
(ii)  of  this  section,  for  ^ch  day  of  the 
second  pollock  season  until  the  chum 
salmon  savings  area  is  closed  under 
%  679.21(e)(7)(vi),  or  October  15, 
whichever  occurs  first. 

(iv)  A  catcher/pr(x»ssor  or  catcher 
vessel  125  ft  (38.1  m)  LOA  or  longer 
must  carry  an  observer  during  100 
percent  of  its  fishing  days  except  for  a 
vessel  fishing  for  groundfish  with  pot 
gear  as  provided  in  paragraph  (c)(l)(vii) 
of  this  section. 

(v)  A  catcher/processor  or  catcher 
vessel  equal  to  or  greater  than  60  ft  (18.3 
m)  LOA,  but  less  than  125  ft  (38.1  m) 
LOA,  that  participates  for  more  than  3 
fishing  days  in  a  directed  fishery  for 
groundfish  in  a  calendar  quarter  must 
carry  an  observer  during  at  least  30 
percent  of  its  fishing  days  in  that 
calendar  quarter  and  at  all  times  during 
at  least  one  fishing  trip  in  that  calendar 
quarter  for  each  of  the  groundfish 
fishery  categories  defined  under 
paragraph  (c)(21  of  this  section  in  which 
the  vessel  participates. 

(vi)  A  catcher/processor  or  catcher 
vessel  fishing  with  hook-and-Une  gear 
that  is  required  to  carry  an  observer 
under  paragraph  (c)(l)(v)  of  this  section 
must  carry  an  observer  at  all  times 
during  at  least  one  fishing  trip  in  the 
Eastern  Regulatory  Area  of  the  Gulf  of 
Alaska  during  ea(±  calendar  quarter  in 
which  the  vessel  participates  in  a 
directed  fishery  for  groundfish  in  the 
Eastern  Regulatory  Area. 

(vii)  A  catcher/processor  or  catcher 
vessel  equal  to  or  greater  than  60  ft  (18.3 
m)  LOA  fishing  with  pot  gear  that 
participates  for  more  than  3  fishing  days 
in  a  directed  fishery  for  groundfish  in  a 
calendar  quarter  must  carry  an  observer 
during  at  least  30  percent  of  its  fishing 
days  in  that  calendar  quarter  and  at  all 
times  during  at  least  one  fishing  trip  in 


a  calendar  quarter  for  each  of  the 
groundfish  fishery  categories  defined 
imder  paragraph  (cH2)  of  this  section  in 
which  the  venel  participates. 

(2)  Groundfish  pAery  categories 
requiring  separate  covaage—lli  Pollock 
fishery.  Directed  fishing  for  groundfish 
that  results  in  a  retained  catch  of 
pollock,  dur^  any  fishing  trip,  that  is 
greater  than  the  retained  catch  of  any 
other  groundfish  species  or  species 
group  that  is  specified  as  a  separate 
groundfish  fishery  under  this  paragraph 
(0(2). 

(11)  Pacific  cod  fishery.  Directed 
fishing  for  groimdfish  that  results  in  a 
retained  catch  of  Pacific  cod.  during  any 
fishing  trip,  that  is  greater  than  the 
retained  catch  of  any  other  groundfish 
species  or  species  group  that  is  specified 
as  a  separate  groundfish  fishery  under 
this  paragraph  (c)(2). 

(iii)  Sablefish  fishery.  Directed  fishing 
for  groundfish  that  results  in  a  retained 
catch  of  sablefish,  during  any  fishing 
trip,  that  is  greater  than  the  retained 
catch  of  any  other  groundfish  species  or 
species  group  that  is  specified  as  a 
separate  groundfish  fishery  under  this 
paragraph  (c)(2). 

(iv)  Rockfish  fishery.  Directed  fishing 
for  groundfish  that  results  in  a  retained 
aggregate  catch  of  rockfish  of  the  genera 
Sebastes  and  Sebastolobus.  during  any 
fishing  trip,  that  is  greater  than  the 
retained  catch  of  any  other  groundfish 
species  or  species  group  that  is  specified 
as  a  separate  groundfish  fishery  under 
this  paragiaph  (c)(2). 

Iv]  Flatfish  fishery.  Directed  fishing 
for  groundfish  that  results  in  a  retained 
aggregate  catch  of  all  flatfish  species, 
except  Pacific  halibut,  during  any 
fishing  trip,  that  is  greater  than  the 
retained  catch  of  any  other  groundfish 
species  or  species  group  that  is  specified 
as  a  separate  groundfish  fishery  under 
this  paragraph  (c)(2). 

(vi)  Other  species  fishery.  Directed 
fishing  for  groundfi^  that  results  in  a 
retained  catch  of  groundfish,  during  any 
fishing  trip,  that  does  not  quaUfy  as  a 
pollock.  Pacific  cod,  sablefish,  rockfish, 
or  fiatfish  fishery  as  defined  under 
paragraphs  (c)(2)  (i)  through  (v)  of  this 
section. 

(3)  Assignment  of  vessels  to  fisheries. 
At  the  end  of  any  fishing  trip,  a  vessel's 
retained  catch  of  groundfish  species  or 
species  groups  for  which  a  TAG  has 
been  specified  under  §679.20,  in  round 
weight  or  round-weight  equivalent,  will 
determine  to  which  fishery  category 
listed  under  paragraph  (c)(2)  of  this 
section  the  vessel  is  assigned. 

(i)  Catcher/processors.  A  catcher/ 
processor  will  be  assigned  to  a  fishery 
category  based  on  the  retained 
groimdfish  catch  composition  reported 


on  the  vessel's  weekly  production  report 
(ubmitted  to  the  Regional  Director 
under  $  679.5(i). 

(ii)  Catcher  vessel  delivery  in  Fedmnl 
waters.  A  catcher  vessel  that  delivers  to 
a  mothership  in  Federal  waters  will  be 
assigned  to  a  fishery  category  based  on 
the  retained  groundfish  catch 
composition  reported  on  the  weekly 
production  report  submitted  to  the 
Regiooal  Director  for  that  week  by  the 
mothership  under  §679.5(1). 

(Hi)  Catcher  vessel  delivery  in  Alaska 
State  waters.  A  catcher  vessel  that 
delivers  groimdfish  to  a  shoreside 
processor  or  to  a  mothership  processor 
vessel  in  Alaska  State  waters  will  be 
assigned  to  a  fishery  category  based  on 
the  retained  groundfish  catch 
composition  reported  on  one  or  more 
ADF&G  fish  tickets  as  required  under 
Alaska  SUtutes  at  A.S.  16.05.690. 

(d)  Observer  requirements  for 
shoreside  processors.  Observer  coverage 
is  required  as  follows: 

(1)  A  shoreside  pnxessor  that 
processes  1,000  mt  or  more  in  round 
weight  or  round-weight  equivalent  of 
groundfish  during  a  calendar  month  is 
required  to  have  an  observer  present  at 
the  facility  each  day  it  receives  or 
processes  groundfish  during  that  month. 

(2)  A  shoreside  processor  that 
processes  500  mt  to  1,000  mt  in  roimd 
weight  or  roimd-weight  equivalent  of 
groundfish  during  a  calendar  month  is 
required  to  have  an  observer  present  at 
the  facility  at  least  30  percent  of  the 
days  it  receives  or  processes  groundfish 
during  that  month. 

(3)  Each  shoreside  processor  that 
offloads  pollock  at  more  than  one 
location  on  the  same  dock  and  has 
distinct  and  separate  equipment  at  each 
location  to  process  those  pollock  and 
that  receives  pollock  harvested  by 
catcher  vessels  in  the  catcher  vessel 
operational  area  diuing  the  second 
pollock  season  that  starts  on  August  15, 
under  §  679.23(e),  is  required  to  have  an 
observer,  in  addition  to  the  observer 
required  imder  paragraphs  (d)  (1)  and 
(2)  of  this  section,  at  each  location 
where  pollock  is  offloaded,  for  each  day 
of  the  second  pollock  season  until  the 
chimi  salmon  savings  area  is  closed 
under  §  679.21(e)(7)(vi),  or  October  15, 
whichever  occurs  fiirst. 

(e)  Inseason  adjustments  in  observer 
coverage  requirements.  (1)  The  Regional 
Director  may  adjust  the  observer 
coverage  requirements  set  out  under 
paragraphs  |c)  and  (d)  of  this  section  at 
any  time  to  improve  the  accuracy, 
reliability,  and  availability  of  observer 
data,  so  long  as  the  standards  of  the 
Magnuson  Act  and  other  applicable 
Federal  regulations  are  met,  and  the 


changes  are  beaad  on  one  or  more  of  the 
following: 

(i)  Adjustment.  A  finding  that  fishing 
methods,  times,  or  areas,  or  catch  or 
bycatch  composition  for  a  specific 
fishery  or  fleet  component  have 
significantly  changed,  or  are  likely  to 
change  significantly. 

(ii)  A  finfting  that  such  modifications 
are  necessary  to  improve  data 
availability  or  quality  in  order  to  meet 
specific  fishery  management  objectives. 

(2)  Procedure.  The  procedure  for  an 
inseason  adjustment  of  observer 
coverage  requirements  will  comply  with 
§  679.25(c).  No  change  to  observer 
coverage  requirements  may  be 
implemented  under  this  paragraph  (e) 
until  NMFS  has  published  changes  in 
observer  coverage  requirements  in  the 
Federal  Register,  with  the  reasons  for 
the  changes  and  any  special  instructions 
to  vessels  or  shoreside  processors 
required  to  carry  observera,  at  least  10 
calendar  days  prior  to  their  e&ctive 
date. 

(f)  Responsibilitias — (1)  Vessel 
responsibilities.  An  operator  of  a  vessel 
required  to  carry  one  or  more  observers 
must  provide  the  following: 

0)  Accommodations  and  food. 
Provide,  at  no  cost  to  observers  or  the 
United  States,  accommodations  and 
food  on  the  vessel  for  the  observer  or 
observers  that  are  equivalent  to  those 
provided  for  officers,  engineers, 
foremen,  deck-bosses  or  other 
management  level  persozmel  of  the 
vessel. 

(ii)  Safe  conditions.  (A)  Maintain  safe 
conditions  on  the  vessel  for  the 
protection  of  observera  by  adhering  to 
all  U.S.  Coast  Guard  and  other 
applicable  rules,  regulations,  or  statutes 
pertaining  to  safe  operation  of  the 
vessel. 

(B)  Have  onboard: 

(J)  A  valid  Commercial  Fishing  Vessel 
Safety  Decal  issued  within  the  past  2 
years  that  certifies  compliance  with 
regulations  found  in  Titles  33  CFR 
Cbaoter  I  and  46  CFR  Chapter  I: 

(i)  A  certificate  of  compliance  issued 
pureuant  to  46  CFR  28.710;  or 

(3)  A  valid  certificate  of  inspection 
pursuant  to  46  U.S.C.  3311. 

(iii)  Transmission  of  data.  Facilitate 
transmission  of  observer  data  by: 

(A)  Allowing  observers  to  use  the 
vessel's  communication  equipment  and 
personnel,  on  request,  for  the  entry, 
transmission,  and  receipt  of  work- 
related  messages,  at  no  cost  to  the 
observers  or  the  United  States. 

(B)  Ensuring  that  each  mothership 
that  receives  pollock  harvested  in  the 
catcher  vessel  operational  area  during 
the  pollock  season  that  starts  on  August 
15,  under  §  679.23(e),  is  equipped  with 


INMARSAT  Standard  A  satellite 
communication  capabiUties,  cc:MaU 
remote,  and  the  data  entry  software 
provided  by  the  Regional  Director  for  - 
use  by  the  observer.  The  operator  of 
each  mothership  shall  also  make 
available  for  the  observers'  use  the 
following  equipment  compatible 
therewith  and  having  the  ability  to 
operate  the  NMFS-supplied  data  entry 
software  program:  A  pereotul  computer 
with  a  486  or  better  processing  chip,  a 
DOS  3.0,  or  better  operating  system  with 
10  megabytes  free  hard  disk  storage,  and 
8  megabytes  RAM. 

(C)  Ensuring  that  the  communication 
equipment  that  is  on  motherships  as 
specified  at  paragraph  (f)(l)(iii)(B)  of 
this  section,  and  that  is  used  by 
observers  to  transmit  data,  is  fully 
fimctional  and  operational. 

(iv)  Vessel  position.  Allow  observers 
access  to,  and  the  use  of,  the  vessel's 
navigation  equipment  and  persoimel,  on 
request,  to  determine  the  vessel's 
position. 

(v)  Access,  Allow  observers  free  and 
unobstructed  access  to  the  vessel's 
bridge,  trawl  or  working  decks,  holding 
bins,  processing  areas,  freezer  spaces, 
weight  scales,  cargo  holds,  and  any 
other  space  that  may  be  used  to  hold, 
process,  weigh,  or  store  fish  or  fish 
products  at  any  time. 

(vi)  Prior  notification.  Notify 
observers  at  least  IS  minutes  before  fish 
are  brought  on  board,  or  fish  and  fish 
products  are  transferred  from  the  vessel, 
to  allow  sampling  the  catch  or  observing 
the  transfer,  unless  the  observers 
specifically  request  not  to  be  notified. 

(vii)  Records.  Allow  observers  to 
inspect  and  copy  the  vessel's  DFL, 
IXTL,  product  transfer  forms,  any  other 
logbook  or  document  required  by 
regulations,  printouts  or  tallies  of  scale 
weights,  scale  calibration  records,  bin 
sensor  readouts,  and  production 
records. 

(viii)  Assistance.  Pr(}vide  all  other 
reasonable  assistance  to  enable  , 

observers  to  carry  out  their  duties, 
including,  but  not  limited  to: 

(A)  Measuring  decks,  codends,  and 
holding  bins. 

(B)  Providing  the  observers  with  a  safe 
work  area  adjacent  to  the  sample 
collection  site. 

(C)  Collecting  bycatch  when  requested 
by  the  observers. 

(D)  Collecting  and  carrying  baskets  of 
fish  when  requested  by  observers. 

(E)  Allowing  observers  to  determine 
the  sex  of  fish  when  this  procedure  will 
not  decrease  the  value  of  a  significant 
portion  of  the  catch. 

(ix)  Transfer  at  sea.  (A)  Ensure  that 
transfers  of  observers  at  sea  via  small 
boat  or  raft  are  carried  out  during 
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daylight  hours,  under  safe  conditioni, 
and  with  the  agreement  of  observers 
involved. 

(B)  Notify  observers  at  least  3  hours 
before  observers  are  transferred,  such 
that  the  observer*  can  collect  personal 
belongings,  equipment,  and  scientific 
samples. 

(Q  Provide  a  safe  pilot  ladder  and 
conduct  the  transfer  to  ensure  the  safety 
of  observers  during  transfers. 

[DJ  Provide  an  experienced  crew 
member  to  assist  observers  in  the  small 
boat  or  raft  in  which  any  transfer  is 
made. 

(2)  Shoreside  processor 
responsibilities.  A  manager  of  a 
shoreside  processor  must  do  the 
following: 

(i)  Safe  conditions.  Maintain  safe 
conditions  at  the  shoreside  processing 
facility  for  the  protection  of  observers  by 
adhering  to  all  applicable  rules, 
regulations,  or  statutes  pertaining  to  safe 
operation  and  maintenance  of  the 
processing  fadlity. 

(ii)  Operations  information.  Notify  the 
observers,  as  requested,  of  the  planned 
facility  operations  and  expected  receipt 
of  groundfish  prior  to  receipt  of  those 
fish. 

(iii)  Transmission  of  data.  Facilitate 
transmission  of  observer  data  by: 

(A)  Allowing  observers  to  use  the 
sho^side  processor's  communication 
equipment  and  personnel,  on  request, 
for  the  entry,  transmission,  and  receipt 
of  work-related  messages,  at  no  cost  to 
the  observers  or  the  United  States. 

(B)  Ensuring  that  each  shoreside 
processor  that  is  required  to  have 
observer  coverage  under  paragraph 
(d)(3)  of  this  section  and  that  receives 
pollock  harvested  in  the  catcher  vessel 
operational  area  during  the  pollock 
season  that  starts  on  August  IS.  under 
S  679.23(e),  makes  available  to  the 
observer  the  following  equipment  or 
equipment  compatible  therewith:  A 
personal  computer  with  a  minimum  of 
a  486  processing  chip  with  at  least  a 
9600-baud  modem  and  a  telephone  line. 
The  personal  computer  must  be 
equipped  with  a  mouse,  Windows 
version  3.1,  or  a  program  having  the 
ability  to  operate  the  NMFS-supplied 
data  entry  software  program,  10 
megabytes  free  hard  disk  storage,  B 
megabytes  RAM,  and  data  ent:^ 
software  provided  by  the  Regional 
Director  for  use  by  the  observers. 

(C)  Ensuring  that  the  communication 
equipment  that  is  in  the  shoreside 
processor  as  spedSed  at  paragraph 
(f)(2](iii)(B)  of  this  section,  and  that  is 
used  by  observers  to  transmit  data  is 
fully  functional  and  operational. 

(iv)  Access.  Allow  ooservers  free  and 
unobstructed  access  to  the  shoreside 


processor's  holding  bins,  processing 
areas,  freezer  spaces,  weight  scales, 
warehouses,  and  any  other  space  that 
may  be  used  to  hold,  process,  weigh,  or 
store  Ssh  or  fish  products  at  any  time. 

(v)  Document  access.  Allow  observers 
to  inspect  and  copy  the  shoreside 
processor's  OCPL.  product  transfer 
forms,  any  other  logbook  or  document 
required  by  regulations:  printouts  or 
tallies  of  scale  weights;  scale  calibration 
records:  bin  sensor  readouts;  and 
production  records. 

(vi)  Assistance.  Provide  all  other 
reasonable  assistance  to  enable  the 
observer  to  carry  out  his  or  her  duties, 
including,  but  not  limited  to: 

(A)  Asisisting  the  observer  in  moving 
and  weighing  totes  of  fish. 

(B)  Cooperating  with  product  recovery 
tests. 

(C)  Providing  a  secure  place  to  store 
baskets  of  sampling  gear. 

(g)  Procurement  of  observer  services. 
Owners  of  vessels  or  shoreside 
processors  required  to  carry  observers 
under  paragraphs  (c)  and  (d)  of  this 
section  must  arrange  for  observer 
services  from  an  observer  contractor  or 
contractors.  A  list  of  observer 
contractors  is  available  upon  request 
from  the  Observer  Program  Office. 

(h)  Certification  and  decertification  of 
observers. — (1)  Certification  of 
observers — (i)  Requirements.  NMFS  will 
certify  individuals  who: 

(A)  Meet  education  and/or  experience 
standards  available  from  the  Observer 
Program  Office. 

(B)  Have  successfully  completed  a 
NMFS-approved  observer  training  and/ 
or  briefing  as  prescribed  by  NMFS  and 
available  from  the  Observer  Program 
Office. 

(C)  Have  not  been  suspended  or 
decertified  imder  paragraph  (j)  of  this 
section. 

(il)  Term.  An  observer's  certification 
expires  upon  completion  of  a 
deployment.  Observers  can  be 
decertified  or  suspended  by  NMFS 
imder  paragraph  (j)  of  this  section. 

(2)  Standards  of  observer  conduct — (i) 
Conflict  of  interest. 

(A)  Observers: 

(1)  May  not  have  a  direct  financial 
interest  in  a  North  Pacific  fishery,  other 
than  the  provision  of  observer  services, 
including,  but  not  limited  to,  vessels  or 
shoreside  facihties  involved  in  the 
catching  or  processing  of  the  products  of 
the  fishery,  concerns  selling  suppUes  or 
services  to  said  vessels  or  shoreside 
facilities,  or  concerns  purchasing  raw  or 
processed  products  from  said  vessels  or 
shoreside  facilities. 

[2)  May  not  solicit  or  accept,  directly 
or  indirectly,  any  gratuity,  gift,  bvor, 
entertainment,  loan,  or  anything  of 


monetary  value  from  anyone  who 
conducts  activities  that  are  regulated  by 
NMFS,  or  who  has  interests  that  may  be 
substantially  a^cted  by  the 
performance  or  nonperformance  of  the 
observers'  official  duties. 

13)  May  not  serve  as  observers  on  any 
vessel  or  at  any  shoreside  facility  owned 
or  operated  by  a  person  who  previously 
employed  the  observers. 

{4)  May  not  serve  as  observers  during 
the  12  consecutive  months  immediately 
following  the  last  day  of  the  observer's 
employment  as  paid  crew  members  or 
employees  in  a  North  Pacific  fishery. 

(B)  Provisions  for  remuneration  of 
observers  under  this  section  do  not 
constitute  a  conflict  of  interest  under 
this  paragraph  (h)(2). 

(ii)  Standards  of  behavior.  Observers 
must  avoid  any  behavior  that  could 
adversely  affect  the  confidence  of  the 
public  in  the  integrity  of  the  Observer 
Program  or  of  the  government,  including 
but  not  limited  to  the  following: 

[A]  Observers  must  diligently  perform 
their  assigned  duties. 

(S)  Observers  must  accurately  record 
their  sampling  data,  write  complete 
reports,  and  report  honestly  any 
suspected  violations  of  regulations 
relevant  to  conservation  of  marine 
resources  or  their  environment  that  are 
observed. 

(C)  Observers  must  not  disclose 
collected  data  and  observations  made  on 
board  the  vessel  or  in  the  processing 
facility  to  any  person  except  the  owner 
or  operator  of  die  observed  vessel  or 
processing  facility,  an  authorized 
officer,  or  NMFS. 

(D)  Observers  must  refrain  from 
engaging  in  any  illegal  actions  or  any 
other  activities  that  would  cefiect 
negatively  on  their  image  as 
professional  scientists,  on  other 
observers,  or  on  the  Observer  Program 
as  a  whole.  This  includes,  but  is  not 
limited  to: 

(1)  Engaging  in  excessive  drinking  of 
alcoholic  beverages; 

[2]  Engaging  in  the  use  or  distribution 
of  illegal  drugs:  or 

(3)  Becoming  physically  or 
emotionally  involved  with  vessel  or 
processing  facility  personnel. 

(i)  Certification  and  decertification  of 
observer  contractors — (1)  Certificatior\ 
of  observer  contractors — (i)  Application. 
An  applicant  seeking  to  become  an 
observer  contractor  must  submit  an 
application  to  the  Regional  Director 
describing  the  applicant's  ability  to 
carry  out  the  responsibilities  and  duties 
of  an  observer  contractor  as  set  out  in 
paragraph  li)(2)  of  this  section  and  the 
arrangements  and  methods  to  be  used. 
Observer  contractors  certified  prior  to 
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January  1, 1997,  are  exempt  fit>m 
submitting  an  application. 

(ii)  Selection.  The  Regional  Director 
may  select  one  or  more  observer 
contractors  based  on  the  information 
submitted  by  applicants  under 
paragraph  (i)(l)(i)  of  this  section  and  on 
other  selection  criteria  that  are  available 
from  the  Observer  Program  Office. 

(iii)  Temi.  Observer  contractors  will 
be  certified  through  December  31, 1997. 
Observer  contractors  can  be  decertified 
or  suspended  by  NMFS  under  paragraph 
(j)  of  this  section. 

(2)  Responsibilities  and  duties  of 
observer  contractors  include  but  are  not 
limited  to  the  following: 

(i)  Recruiting,  evaluating,  and  hiring 
of  qualified  candidates  to  serve  as 
observers,  including  minorities  and 
women. 

(ii)  Ensuring  that  only  observers 
provide  observer  services. 

(iii)  Providing  observer  coverage  as 
requested  by  vessels  and  processors  to 
fulfill  requirements  under  paragraphs 
(c)  and  (d)  of  this  section. 

(iv)  Providing  observers'  salary, 
benefits  and  personnel  services  in  a 
timely  manner. 

(v)  Providing  all  logistics  to  place  and 
maintain  the  observers  aboard  the 
fishing  vessels  or  at  the  site  of  the 
processing  facility.  This  includes  all 
travel  arrangements,  lodging  and  per 
diem,  and  any  other  services  required  to 
place  observers  aboard  vessels  or  at 
processing  facilities.  Placement  of 
observers  must  occur  according  to  the 
following: 

(A)  Observers  must  not  be  deployed 
on  the  same  vessel  for  more  than  90 
days  in  a  12-montb  period. 

(B)  A  deployment  to  a  vessel  or  a 
shoreside  processor  cannot  exceed  90 
days  without  approval  from  the 
Observer  Program  Office. 

(C)  A  deployment  cannot  include 
assignments  to  more  than  four  vessels 
and/or  shoreside  processors. 

(vi)  Supplying  ahemate  observers  or 
prospective  observers  if  one  or  more 
observers  or  prospective  observers  are 
rejected  by  NMFS,  fail  to  successfully 
complete  observer  training  or  briefing, 
are  injured  and  must  be  replaced,  or 
resign  prior  to  completion  of  duties. 

(vii)  Maintaining  communications 
with  observers  at  sea  and  shoreside 
facilities.  Each  observer  contractor  must 
make  arrangements  to  have  an  employee 
responsible  for  observer  activities  on 
call  24  hours  a  day  whenever  they  have 
observers  at  sea,  stationed  at  shoreside 
facilities,  in  transit,  or  in  port  awaiting 
boarding,  to  handle  emergencies 
involving  observers,  or  problems 
concerning  observer  logistics. 


(viii)  In  cooperation  with  vessel  or 
processing  facility  owners,  ensuring  that 
all  observers'  in-season  catch  messages 
and  other  required  transmissions 
between  observers  and  NMFS  are 
delivered  to  NMFS  within  a  time 
specified  by  the  Regional  Director. 

(ix)  Ensuring  that  observers  complete 
mid-deployment  data  reviews  when 
required. 

(x)  Ensuring  that  observers  complete 
debriefing  as  soon  as  possible  after  the 
completion  of  their  deployment  and  at 
locations  specified  by  the  Regional 
Director. 

(xi)  Ensuring  all  data,  reports,  and 
biological  samples  from  observer 
deployments  are  complete  and 
submitted  to  NMFS  at  the  time  of  the 
debriefing  interview. 

(xii)  Ensuring  that  all  sampling  and 
safety  gear  are  returned  to  the  Observer 
Program  Office  and  replacing  any  gear 
and  equipment  lost  or  damaged  by 
observers  according  to  NMFS 
requirements. 

(xiii)  Monitoring  observers' 
performance  to  ensure  satisfactory 
execution  of  duties  by  observers  and 
observer  conformance  with  NMFS' 
standards  of  observer  conduct  under 
paragraph  (h)(2)  of  this  section. 

(xiv)  Providing  the  following 
information  to  the  Observer  Program 
Office  by  electronic  transmission  (e- 
mail)  or  by  fax  at  fax  number  206-S2&- 
4066. 

(A)  Observer  training  and  briefing 
registration.  Observer  training 
registration  consisting  of  a  list  of 
individuals  to  be  hired  upon  approval 
by  NMFS  and  a  copy  of  each  person's 
academic  transcripts  and  resume.  The 
list  must  include  the  person's  name  and 
sex.  The  person's  social  security  number 
is  requested.  Observer  briefing 
registration  consisting  of  a  list  of  the 
ol^rver's  name  and  requested  briefing 
class  date.  This  information  must  be 
submitted  to  the  Observer  Program 
Office  at  least  5  working  days  prior  to 
the  beginning  of  a  scheduled  observer 
certification  training  or  briefing  session. 

(B)  Projected  observer  assignments 
that  include  the  observer's  name,  vessel 
or  shoreside  processor  assignment, 
vessel  length  and  type,  port  of 
embarkation,  target  species,  and  area  of 
fishing.  This  information  must  be 
submitted  to  the  Observer  Program 
Office  prior  to  the  completion  of  the 
training  or  briefing  session. 

(C)  cSoserver  deployment/logistics 
reports  that  include  the  observer's 
name,  cruise  number,  current  vessel  or 
shoreside  processor  assignment  and 
code,  embarkation  date,  and  estimated 
and  actual  disembarkation  dates.  This 
information  must  be  submitted  weekly 


as  directed  by  the  Observer  Program 
Office. 

(D)  Observer  debriefing  registration 
that  includes  the  observer's  name, 
cruise  number,  vessel  or  shoreside 
processor  name(s).  and  requested 
debriefing  date. 

(E)  Copies  of  "certificates  of 
insurance"  that  name  the  NMFS 
Observer  I'rogram  Task  Leader  as  a 
"certificate  holder".  The  certificates  of 
insurance  shall  verify  the  following 
coverage  provisions  and  state  that  the 
insurance  company  will  notify  the 
certificate  holder  if  insurance  coverage 
is  changed  or  cancelled: 

(3)  Maritime  Liability  to  cover 
"seamen's"  claims  under  the  Merchant 
Marine  Act  (Jones  Act)  and  General 
Maritime  Law  (SI  million  minimum). 

[2)  Coverage  under  the  U.S.  Longshore 
and  Harbor  Workers'  Compensation  Act 

.  (SI  million  minimum). 

(5)  States  Worker's  Compensation  as 
required. 

(4)  Contractual  General  Liability. 

(F)  Notification  that,  based  upon  a 
physical  examination  during  the  12 
months  prior  to  an  observer's 
deployment,  examining  physicians  have 
certified  that  observers  do  not  have  any 
health  problems  or  conditions  that 
would  jeopardize  their  safety  or  the 
safety  of  others  while  deployed,  or 
prevent  them  from  performing  their 
duties  satisfactorily,  and  that  prior  to 
examination,  the  certif>'iQg  physician 
was  made  aware  of  the  dangerous, 
remote  and  rigorous  nature  of  the  work. 
This  information  must  be  submitted 
prior  to  the  completion  of  the  training 
or  briefing  session. 

(G)  A  copy  of  each  type  of  signed  and 
valid  contract  an  observer  contractor  has 
with  those  entities  requiring  observer 
services  under  paragraphs  (c)  and  (d)  of 
this  section  and  with  diservers.  Copies 
of  contracts  with  specific  entities 
requiring  observer  services  or  with 
specific  observers  must  be  submitted  to 
the  Observer  Program  Office  upon 
request. 

CH)  Reports  of  observer  harassment, 
concerns  about  vessel  or  processor 
safety,  or  observer  performance 
problems.  These  reports  must  be 
submitted  within  24  hours  of  when  the 
observer  contractor  becomes  aware  of 
the  problem. 

(3)  Conflict  of  interest,  (i)  Observer 
contractors: 

(A)  Must  not  hold  any  direct  financial 
interest  in  a  North  Pacific  fishery,  other 
than  the  provision  of  observer  services, 
including,  but  not  limited  to,  vessels  or 
shoreside  facihties  involved  in  the 
catching  or  processing  of  the  products  of 
the  fishery,  concerns  selling  supplies  or 
services  to  said  vessels  or  shoreside 
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focilitiea,  or  coocena  purcfaasiiig  raw  or 
processed  producU  from  laid  vnnab  or 
shoreside  faciUtias. 

(B)  Must  assign  pbservars  without 
regard  to  any  preference  by 
representatives  of  vessels  and  sfaoreiide 
bciUties  based  oo  observer  race,  gender. 
age,  laligion,  or  sexual  orientation. 

(C]  Must  not  solicit  or  accept,  directly 
or  iAdirecUy,  any  gratuity,  gin,  hvor, 
entertaimnent.  loan,  or  anything  of 
monetary  value  bom  anyone  who 
conducts  activities  that  ate  regulated  by 
NMFS,  or  who  ha«  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperfbimance  of  the 
official  duties  of  obaarvar  contractors. 

(j)  Decertification  Process — (1) 
Applicability.  This  paragraph  (j)  sets 
ibrth  the  procedures  for  suspension  and 
decertification  of  observers  and  observer 
contractors  under  this  section. 

(2)  Policy,  (i)  NMFS  must  certify 
responsible  and  qualified  observers  and 
observer  contractors  only.  Suspension 
and  decertification  are  discretionary 
actions  that,  taken  in  accordance  with 
this  section,  are  appropriate  means  to 
eCTectuate  this  poUcy. 

(ii)  The  serious  nature  of  suspension 
and  decertification  requires  that  these 
actions  be  taken  only  in  the  public 
interest  for  the  promotion  of  fishery 
conservation  and  management  and  not 
for  purposes  of  punishment.  NMFS  may 
impose  suspension  or  decertification 
only  for  the  causes  and  in  accordance 
with  the  procedures  set  forth  in  this 
section. 

(3)  Definitions,  (i)  Adequate  evidence 
means  information  sufficient  to  support 
the  reasonable  belief  that  a  particular  act 
or  omission  has  occurred. 

(ii)  Affiliates  means  business 
concerns,  organizations,  or  individuals 
are  affiliates  of  each  other  if.  directly  or 
indirectly,  either  one  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  controls  or  has  the  power  to 
control  both.  Indicators  of  control 
include,  but  are  not  limited  to, 
interlocking  management  or  ownership, 
identity  of  interests  among  family 
members,  shared  facilities  and 
equipment,  common  use  of  employees, 
or  a  business  entity  organized  following 
the  decertification,  suspension,  or 
proposed  decertification  of  an  observer 
contractor  that  has  the  same  or  similar 
management,  ownership,  or  principal 
employees  as  the  observer  contractor 
that  was  decertified,  suspended,  or 
proposed  for  decertification. 

(iii)  Civil  judgment  means  a  judgment 
or  finding  of  a  civil  offense  by  any  court 
of  competent  jurisdiction. 

(iv)  Conviction  means  a  judgment  or 
conviction  of  a  criminal  ofitense  by  any 
court  of  competent  jurisdiction,  whether 


entered  upon  a  verdict  or  a  plea,  and 
includes  a  conviction  entered  upon  a 
plea  of  nolo  contendere. 

(v)  Decertification,  as  used  in  this 
paragraph  (j)  means  action  taken  by  a 
decntifying  official  under  paragraph 
())(8)  of  this  section  to  revoke 
indefinitely  caitification  of  observers  or 
observer  contractors  under  this  section: 
an  observer  or  observer  contractor 
whose  certification  is  so  revoked  is 
decertified. 

(vi)  Decertifying  official  means  a 
designee  authorized  by  the  Regional 
Director  to  iibpose  decertification. 

(vii)  Indictment  means  indictment  for 
a  criminal  offense.  An  information  or 
other  filing  by  competent  authority 
charging  a  criminal  offense  must  be 
given  the  same  effect  as  an  indictment. 

(viii)  Legal  proceedings  means  any 
civil  judicial  proceeding  to  which  the 
Government  is  a  party  or  any  criminal 
proceeding.  The  term  includes  appeals 
from  suchproceedings. 

(ix)  NMFS  investigator  means  a 
designee  authorized  by  the  Regional 
Director  to  conduct  investigations  tmder 
this  section. 

(x)  Preponderance  of  the  evidence 
means  proof  by  information  that, 
compared  with  that  opposing  it,  leads  to 
the  conclusion  that  the  fact  at  issue  is 
more  probably  true  than  not. 

(xi)  Suspending  official  means  a 
designee  authorized  by  the  Regional 
Director  to  impose  suspension. 

(xii)  Suspension,  as  used  in  this 
section,  means  action  taken  by  a 
suspending  official  under  this  paragraph 
(j)  to  suspend  certification  of  observers 
or  observer  contractors  temporarily  imtil 
a  final  decision  is  made  with  respect  to 
decertification. 

(4)  Public  availability  of  suspension  or 
decertification  records.  Public 
availability  of  suspension  or 
decertification  records  will  depend 
upon  the  provisions  of  the  Freedom  of 
Information  Act  and  other  applicable 
law. 

(5)  Effect  and  timing  of  suspension  or 
decertification,  (i)  Observers  or  observer 
contractors  decertified  or  suspended 
must  not  provide  services  prescribed  by 
this  section  to  vessels  and  shoreside 
processors^ 

(ii)  Suspension  and  decertification 
actions  may  be  combined  and  imposed 
simultaneously. 

(6)  Suspension — (i)  General.  (A)  The 
suspending  official  may,  in  the  public 
interest,  suspend  observers  or  observer 
contractors  for  any  of  the  causes  in 
paragraph  (j)(6|(ii)  of  this  section,  using 
the  procedures  in  paragraph  (j)(6)(iii)  of 
this  section. 

(B)  Suspension  is  a  serious  action  to 
be  imposed  on  the  basis  of  adequate 


evidaaca.  pending  the  completion  of 
investigation  or  legal  proceedings,  when 
NMFS  determines  that  immediate  action 
is  necessary,  hi  assessing  the  adequacy 
of  the  evidence,  the  suspending  omcial 
should  ctmsider  how  miuih  information 
is  available,  how  credible  it  is  given  the 
circumstances,  whether  or  not 
important  allegations  are  corroborated, 
and  what  inferences  can  reasonably  be 
drawn  as  a  result. 

(C)  Suspension  includes  all  divisions 
or  other  organizational  elements  of 
observer  contractors,  imless  the 
suspension  decision  is  limited  by  Its 
terms  to  specific  divisions  or 
organizational  elements.  The 
suspending  official  may  include  any 
affiliates  of  observer  contractors  if  they 
are  specifically  named  and  given 
written  notice  of  the  suspension  and  an 
opportunity  to  respond. 

(li)  Causes  for  suspension.  (A)  The 
suspending  official  may  suspend 
observers  or  observer  contractors  upon  a 
determination,  based  upon  adequate 
evidence,  that  observers  or  observer 
contractors  committed  any  acts  or 
omissions  constituting  a  cause  for 
decertification  under  paragraph  (j)(7)(ii) 
of  this  section. 

(B)  Indictment  for  any  of  the  causes 
for  deceriification  in  paragraphs 
(i)(7)(ii)(A)(l)or(j)(7)(ii)(B)(l)ofthis 
section  constitutes  adequate  evidence 
for  suspension. 

(iii)  Procedures. — (A)  Beview.  The 
suspending  official  must  review  all 
available  evidence  and  must  promptly 
determine  whether  or  not  to  proceed 
with  suspension.  The  suspending 
ofiicial  may  refer  the  matter  to  the 
NMFS  investigator  for  further 
investigation,  or  to  the  decertifying 
officer. 

(B)  Notice  of  suspension.  When 
observers  or  observer  contractors  and 
any  specifically  named  affiliates  ate 
suspended,  they  must  be  immediately 
advised  personally  or  by  certified  mail, 
return  leceipt  requested,  at  the  last 
known  residence  or  place  of  business: 

(1)  That  they  have  Deen  suspended 
and  that  the  suspension  is  based  on  an 
indictment  or  other  adequate  evidence 
that  observers  or  observer  contractors 
have  committed  acts  or  omissions 
constituting  grounds  for  suspension 
under  paragraph  (j)(6)(ii)  of  this  section. 
Such  acts  or  omissions  may  be 
described  in  terms  sufficient  to  place 
observers  or  observer  contractors  on 
notice  without  disclosing  NMFS' 
evidence. 

(2)  That  the  suspension  is  for  a 
temporary  period  pending  the 
completion  of  an  investigation  and  such 
decertification  proceedings  as  may 
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(3)  Of  the  cause(s)  relied  upon  under 
paragraph  (j)(6)(ii)  of  this  section  for 
imposing  suspension. 

(4)  Of  the  eSect  of  the  suspension. 

(5)  That,  within  30  days  after  receipt 
of  the  notice,  the  observers  or  observer 
contractors  may  submit,  in  writing, 
documentary  evidence  and  argument  in 
opposition  to  the  suspension,  including 
any  additional  specific  documentary 
evidence  that  raises  a  genuine  dispute 
over  the  material  facts. 

(6)  That  additional  proceedings  to 
determine  disputed  material  facts  will 
be  conducted  unless: 

(j)  the  action  is  based  on  an 
indictment;  or 

(ii)  a  determination  is  made,  on  the 
basis  of  NOAA  General  Counsel  advice, 
that  the  substantial  interests  of  the 
govenunent  in  pending  or  contemplated 
legal  proceedings  based  on  the  same 
focts  as  the  suspension  would  be 
prejudiced. 

(C)  Dispute.  In  actions  not  based  on  an 
indictment,  if  NMFS  determines  that  the 
observers'  or  observer  contractors' 
submission  in  opposition  raises  a 
genuine  dispute  over  facts  material  to 
the  suspension  and  if  no  determination 
has  been  made,  on  the  basis  of  NOAA 
General  Counsel  advice,  that  substantial 
interests  of  the  govenunent  in  pending 
or  contemplated  legal  proceedings  based 
on  the  same  facts  as  the  suspension 
would  be  prejudiced,  the  suspending 
official: 

(!)  Must  afford  observers  or  observer 
contractors  an  opportunity  to  submit 
additional  documentary  evidence  upon 
a  showing  that  such  documentary 
evidence  was  unavailable  during  the  30- 
day  period  following  receipt  of  the 
notice  of  suspension . 

[2]  May,  at  his  or  her  sole  discretion, 
afford  observers  or  observer  contractors 
an  opportunity  to  appear  in  person, 
present  witnesses,  and  con&ont  any 
person  NMFS  presents.  The  suspending 
official  must  make  an  audio  tape  of  the 
proceedings  and  make  a  copy  available 
at  cost  to  observers  or  observer 
contractors  upon  request,  unless 
observers  or  observer  contractors  and 
NMFS.  by  mutual  agreement,  waive  the 
requirement  for  an  audio  tape. 

(D)  Suspending  official's  decision.  (1) 
The  suspending  official's  decision  must 
be  based  on  all  the  information  in  the 
administrative  record,  including  any 
submission  made  by  observers  or 
observer  contractors  on  action  based  on 
an  indictment: 

(i)  in  which  observers  or  observer 
contractors'  submission  does  not  raise  a 
genuine  dispute  over  material  facts:  or    - 

(tO  in  which  additional  proceedings  to 
deteimine  disputed  material  facts  have 


been  denied  on  the  basis  of  NOAA 
General  Counsel  advice. 

(2)  In  actions  in  which  additiimal 
proceedings  are  necessary  as  to  disputed 
material  facts,  written  findings  of  fact 
must  be  prepared.  The  sixspending 
official  must  base  the  decision  on  the 
facts  as  found,  together  with  any 
information  and  argument  submitted  by 
observers  or  observer  contractors  and 
any  other  information  in  the 
administrative  record. 

(J)  The  suspending  official  may  refer 
matters  involving  disputed  material 
bets  to  another  official  for  findings  of 
fact.  The  suspending  official  may  reject 
any  such  finaings,  in  whole  or  in  part. 

(4)  The  suspending  official's  decision 
must  be  made  after  the  conclusion  of  the 
proceedings  with  respect  to  disputed 
facts. 

(5)  Prompt  written  notice  of  the 
suspending  offidal's  decision  to  affirm, 
modify  or  terminate  the  notice  of 
suspension  issued  tmder  this  paragraph 
(j)(6)  must  be  served  on  observers  or 
observer  contractors  and  any  affiliates 
involved,  personally  or  by  certified 
mail,  retiun  receipt  requested,  at  the  last 
known  residence  or  place  of  business. 

(E)  Period  of  suspension.  (I) 
Suspension  must  be  for  a  temporary 
period  pending  the  completion  of 
investigation  and  any  ensiUng  legal 
proceedings  or  decertification 
proceedings,  including  any 
administrative  review  under  paragraph 
(j)(8)  of  this  section,  unless  sooner 
terminated  by  the  suspending  official  or 
as  provided  imder  this  paragraph  (j).  If 
suspension  is  in  effect,  the  decertifying 
official  will  expedite  any  related 
decertification  proceedings. 

[2)  If  legal  proceedings  or 
decertification  procee<£ngs  are  not 
initiated  within  12  montlu  after  the  date 
of  the  suspension  notice,  the  suspension 
must  be  terminated. 

(F)  Scope  of  suspension  for  observer 
contractors.  "The  scope  of  suspension 
must  be  the  same  as  that  for 
decertification  under  paragraph  (j)(7)(v) 
of  this  section,  except  that  the 
procedures  set  out  under  paragraph 
(j)(6)  of  this  section  must  be  used  in 
imposing  suspension. 

(7)  Decertification — (i)  General.  (A) 
The  decertifying  official  may,  in  the 
public  interest,  decertify  observers  or 
observer  contractors  for  any  of  the 
causes  in  paragraph  (j)(7)(ii)  of  this 
section  using  the  procedures  in 
paragraph  (j)(7)(iii)  of  this  section.  The 
existence  of  a  cause  for  decertification 
does  not  necessarily  require  that 
observers  or  observer  contractors  be 
decertified;  the  seriousness  of  the  acts  or 
omissions  and  any  mitigating  factors 
should  be  considered  in  making  any 


decertification  decision.  The  existence 
or  nonexistence  of  any  mitigating  bctors 
is  not  necessarily  determinative  of  an 
observers'  or  observer  contractors' 
present  fitness.  Accordingly,  if  a  cause 
for  decertification  exists,  observers  or 
observer  contractors  have  the  burden  of 
demonstrating,  to  the  satisfaction  of  the 
decertifying  official,  present  fitness  and 
that  decertification  is  not  necessary. 

(B)  Decertification  of  observer 
contractors  includes  all  divisions  or 
other  organizational  elements  of  the 
observer  contractor,  imlesa  the 
decertification  decision  is  limited  by  its 
terms  to  specific  divisions  or 
organizational  elements.  The 
decertifying  official  may,  at  his  or  her 
sole  discretion,  include  any  affiliates  of 
observer  contractors  if  they  ate 
specifically  named  and  given  written 
notice  of  the  proposed  decertification 
and  an  opportunity  to  respond  under 
paragraph  (i)(7)(iii)(C)  of  this  section. 

(ii)  Causes  for  decertification — (A) 
Observers,  ll)  The  decertifying  official 
may  decertify  observers  for  a  conviction 
of  or  dvil  judgment  for  the  following: 

(j)  Commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining  or 
attempting  to  obtain  certification,  or  in 
performing  the  duties  of  observers  as 
prescribed  by  NMFS; 

(ll)  Commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 
or 

[Hi)  Commission  of  any  other  offense 
indicating  a  lack  of  integrity  or  honesty 
that  seriously  and  directly  affects  the 
present  fitness  of  observers. 

12)  The  decertifying  official  may 
decertify  observers,  based  upon  a 
preponderance  of  the  evidence,  upon  a 
determination  that  observers  have: 

(i)  Failed  to  satisfactorily  perform  the 
duties  of  observers  as  prescribed  by 
NMFS;  or 

(lO  Failed  to  abide  by  the  standards  of 
conduct  for  observers  as  prescribed 
under  paragraph  (h)(21  of  this  section. 

(B)  OfcservBr  contractors.  (I)  The 
decertifying  official  may  decertify 
observer  contractors  for  a  conviction  of 
or  civil  judgment  for  the  following: 

(i)  CoiTunission  of  fraud  or  a  cnmitul 
offense  in  connection  with  obtaining  or 
attempting  to  obtain  certification,  or  in 
performing  the  responsibilities  and 
duties  of  (>bserver  contractors  as 
prescribed  under  paragraph  (i)(2)  of  this 
section; 

Ui)  Commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  making  felse 
statements,  or  receiving  stolen  property 
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Wi]  Conunission  of  any  other  offeius 
indicating  a  lack  of  business  integrity  or 
business  honesty  that  seriously  and 
directly  aDacts  die  present  fitness  of 
obsraver  contractors. 

(2|  The  decertifying  official  may 
decertify  observer  contractors,  based 
upon  a  preponderance  of  the  evidence, 
upon  a  determination  that  observer 
contractors  have: 

(i)  Failed  to  satisfactorily  perform  the 
responsibilities  and  duties  of  observer 
contractors  as  prescribed  under 
paragraph  (i)(2)  of  this  section:  or 

(j/)  A  conflict  of  interest  as  set  out 
under  paragraph  (i)(3)  of  this  section. 

(iii)  fttJcedures^A)  Investigation 
and  referml.  NMFS  personnel  must 
promptly  report  to  the  NMFS 
investigator  matters  appropriate  for 
further  investigation.  Tlie  NMFS 
investigator  must  investigate  matters  so 
referred  and  submit  the  investigative 
material  to  the  decertifying  official  or,  if 
appropriate,  to  the  suspending  official. 

(B)  Review.  The  decertifying  official 
must  review  all  available  evidence  and 
must  promptly  determine  whether  or 
not  to  proceed  with  decertiiicalion.  The 
decertifying  official  may  refer  the  matter 
to  the  NMFS  invesligatar  for  further 
investigation  or,  if  appropriate,  to  the 
suspending  official. 

(C)  Notice  of  proposed  decertification. 
If  the  decertifying  official  determines  to 
proceed  with  decertification,  he  or  she 
must  serve  a  notice  of  proposed 
decertification  upon  observers  or 
observer  contractors  and  any 
specifically  named  affiliates,  personally 
or  by  certified  mail,  return  receipt 
requested,  at  the  last  known  residence 
or  place  of  business,  advising; 

(1)  That  decertification  is  being 
considered. 

[2]  Of  the  reasons  for  the  proposed 
decertification  in  terms  sufficient  to  put 
observers  or  observer  contractors  on 
notice  of  the  conduct  or  transaction(s) 
upon  which  it  is  based. 

(3)  Of  the  cause(s)  relied  upon  under 
paragraph  (j)(7)(ii)  of  this  section  for 
proposing  decertification. 

(4)  That,  within  30  days  after  receipt 
of  the  notice,  observers  or  observer 
contractors  may  submit,  in  writing, 
doctmientary  evidence  and  argument  in 
opposition  to  the  proposed 
decertification,  including  any  additional 
specific  documentary  evidence  that 
raises  a  genuine  dispute  over  the 

mjilwrinl  &ctS. 

(5)  Of  NMFS'  procedures  governing 
decertification  decision  maldng. 

(6)  Of  the  efiisct  of  the  issuance  of  the 
notice  of  proposed  decertification. 

(7)  Of  the  potential  efiect  of  an  actual 
decertificaUon. 


P)  Dispute,  hi  actions  not  based  upon 
a  conviction  or  dvil  Judgment,  if  it  is 
found  that  observers'  or  observer 
contractors'  submission  raises  a  genuine 
dispute  over  facts  material  to  the 
proposed  decertification,  the 
decertifying  official: 

(1)  Must  afford  observers  or  observer 
contractors  an  opportunify  to  submit 
additional  documentary  evidence  upon 
a  showing  that  such  documentary 
evidence  was  unavailable  during  the  30- 
day  period  following  receipt  of  uie 
notice  of  proposed  decertification. 

(2)  May,  at  nis  or  her  sole  discretion, 
afford  observers  or  observer  contractors 
an  opportunify  to  appear  in  person, 
present  witnesses,  and  confi^nt  any 
person  NMFS  presents.  The  decertifying 
official  must  make  an  audio  tape  of  the 
proceedings  and  make  a  copy  available 
at  cost  to  observers  or  observer 
contractors  upon  request,  unless 
observers  or  observer  contractors  and 
NMFS,  by  mutual  agreement,  waive  the 
requirement  for  an  audio  tape. 

(E)  Decertifying  official's  decision.  (1) 
In  actions  beuwd  upon  a  conviction  or 
judgment,  or  in  which  there  is  no 
genuine  dispute  over  material  facts,  the 
decertifying  official  must  make  a 
decision  on  the  basis  of  all  the 
information  in  the  administrative 
record,  including  any  submission  made 
by  observers  or  observer  contractors. 
The  decision  must  be  made  after  receipt 
of  any  timely  information  and  argument 
submitted  by  observers  or  observer 
contractors. 

(2)  In  actions  in  which  additional 
proceedings  are  necessary  as  to  disputed 
material  facts,  written  findings  of  fart 
must  be  prepared.  The  decertifying 
official  must  base  the  decision  on  the 
facts  as  found,  together  with  any 
information  and  argument  submitted  by 
observers  or  observer  contractors  and 
any  other  information  in  the 
administrative  record. 

(3)  The  decertifying  official  may  refer 
matters  involving  disputed  material 
facts  to  another  official  for  findings  of 
bcL  The  decertifying  official  may  reject 
anv  such  findings,  in  whole  or  in  part. 

(4)  The  decertifying  official's  decision 
must  be  made  after  the  conclusion  of  the 
proceedings  with  respect  to  disputed 
facts. 

(5)  In  any  action  in  which  the 
proposed  decertification  is  not  based 
upon  a  conviction  or  civil  judgment,  the 
cause  for  decertificaUon  may  be 
established  by  a  preponderance  of  the 
evidence. 

(F)  Notice  of  decertifying  official's 
decision.  (1)  If  the  decertifying  official 
decides  to  impose  decertification, 
observers  or  observer  contractors  and 
any  affiliates  involved  must  be  given 


prompt  notice  personally  or  by  certified  - 
mail,  return  receipt  requested,  at  the  last 
known  residence  or  place  of  business. 
Such  notice  must: 

(i)  Refer  to  the  notice  of  proposed 
decertification: 

(j'i)  Specify  the  reasons  for 
decertification:  and 

(.Hi)  Advise  that  the  decertificadon  is 
effective  immediately,  imless  the 
decertifying  official  determines  that 
there  is  a  compelling  reason  for 
maintaining  certification  for  a  specified 
period  under  conditions  and  restrictions 
necessary  and  appropriate  to  protect  the 
public  interest  or  promote  fishery 
conservation  and  management  and 
states  the  reasons  in  the  notice. 

(2)  If  decertification  is  not  imposed, 
the  decertifying  official  must  promptly 
notify  observers  or  observer  contractors 
and  any  affiliates  involved,  by  certified 
mail,  return  receipt  requested,  at  the  last 
known  residence  or  place  of  business. 

(iv)  Period  of  decertificatiori.  (A) 
Decertification  must  be  in  force 
indefinitely  or  until  rescinded. 

(B)  The  decertifying  official  may 
rescind  decertification,  upon  observers 
or  observer  contractors'  request, 
supported  by  documentation,  for 
reasons  such  as: 

(1)  Newly  discovered  material 
evidence; 

(2)  Reversal  of  the  conviction  or  dvil 
jud^ent  upon  which  the 
decertification  was  based; 

(3)  Bona  fide  change  in  ownership  or 
management; 

(4)  Elimination  of  other  causes  for 
which  the  decertificaUon  was  imposed: 
or 

(5)  Other  reasons  the  decertifying 
official  deems  appropriate. 

(v)  Scope  of  decertification.  (A)  The 
fraudulent,  criminal,  or  other  seriously 
improper  conduct  of  any  officer, 
director,  shareholder,  partner, 
employee,  or  other  individual 
assodaled  with  observer  contractors 
may  be  imputed  to  the  observer 
contractor  when  the  conduct  occurred 
in  connecUon  with  the  individual's 
performance  of  duUes  for  or  on  behalf 
of  observer  contractors,  or  vrith  observer 
contractors'  knowledge,  approval,  or 
acquiescence.  Observer  contractors' 
acceptance  of  the  benefits  derived  fixim 
the  conduct  must  be  evidence'  of  such 
knowledge,  approval,  or  acquiescence. 

(B)  The  fraudulent,  criminal,  or  other 
seriously  improper  conduct  of  observer 
contractors  may  be  imputed  to  any 
officer,  director,  shareholder,  partner, 
employee,  or  other  individual 
associated  with  observer  contractors 
who  parUdpated  in,  knew  of,  or  had 
reason  to  know  of  the  contractors' 
conduct. 
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(8)  Administrative  review  of 
suspension  or  decertification,  (i) 
Observers  or  observer  contractors  may 
peUUon  for  review  of  a  suspension 
decision  issued  under  paragraph 
())(6)(Ui)  of  diis  secUon  or  a 
decertification  dedsion  issued  under 
paragraph  (j)(7J(iii)  of  this  secUon 
witli^  30  days  after  the  date  the 
decision  was  served.  The  peUUon  must 
be  addressed  to  the  appeals  officer 
identified  in  the  notice  of  suspension  or 
decertification.  Any  petitioned 
suspension  will  remain  in  efbd 
pending  the  appeals  officer's  written 
decision  to  affirm,  modify  or  terminate 
the  suspension. 

(ii)  Administrative  review  is 
discretionary.  Petitions  for  discretionary 
review  may  be  filed  only  upon  one  or 
more  of  the  following  grounds: 

(A)  A  finding  of  material  feet  is 
dearly  erroneous  based  upon  the 
administrative  record; 

(B)  A  substantial  and  important 
question  of  policy  or  discretion  is 
involved;  or 

SC\  A  prejudidal  error  has  occurred, 
iii)  IT  the  appeals  officer  declines 
review  based  on  the  vtritten  petition, 
observers  or  observer  contractors  must 
be  immediately  advised  of  the  dedsion 
to  decline  review  personally  or  by 
certified  mail,  return  receipt  requested, 
at  the  last  known  residence  or  place  of 
business. 

(iv)  U  the  appeals  officer  grants  review 
based  on  the  written  petition,  he  or  she 
may  request  further  written  explanation 
from  observers,  observer  contractors,  or 
the  decertifying  officer  or  suspending 
officer.  The  appeals  officer  vrill  then 
render  a  written  dedsion  to  affirm, 
modify  or  terminate  the  suspension  or 
decertificaUon  or  return  the  matter  to 
the  suspending  or  decerUfying  offidal 
for  further  findings.  The  appeals  officer 
must  base  the  dedsion  on  the 
administrative  records  compiled  tmder 
paragraph  (|)(6)  or  (i)(7)  of  this  section, 
as  appropriate.  The  appeals  officer  will 


serve  the  decision  on  observers  or 
observer  contractors  and  any  affiliates 
involved,  personally  or  by  certified 
mail,  return  receipt  requested,  at  the  last 
known  residence  orplace  of  business. 

(v)  An  appeals  officer's  decision 
imposing  suspension  or  decertification 
or  an  unpetitioned  suspending  or 
decertifying  offidal's  dedsion  is  the 
final  administntive  decision  of  the  U.S. 
Department  of  Commerce. 

(k)  Release  of  observer  data  to  the 
public — (1)  Summary  of  weekly  data. 
The  following  information  collected  by 
observers  for  each  catcher  processor  and 
catcher  vessel  during  any  weekly 
reporting  period  may  be  made  available 
to  the  public: 

(i)  Vessel  name  and  Federal  permit 
number; 

(ii)  Number  of  chinook  salmon  and 
"other  salmon"  observed: 

(iti)  The  ratio  of  total  round  weight  of 
halibut  or  Pacific  herring  to  the  total 
round  weight  of  groundfish  in  sampled 
catch: 

(iv)  The  ratio  of  number  of  king  crab 
or  C.  bairdi  Tanner  crab  to  the  total 
round  weight  of  groundfish  in  sampled 
hauls: 

(v)  The  number  of  observed  trawl 
hauls  or  fixed  gear  sets: 

(vi)  The  numoer  of  trawl  hauls  that 
were  basket  sampled;  and 

(vU)  The  total  weight  of  basket 
samples  taken  from  sampled  trawl 
hauls. 

(2)  Haul-specific  Sato,  (i)  The 
information  listed  in  paragraphs  (k)(2)(i) 
(A)  through  (M)  of  this  section  and 
colleded  by  observere  from  observed 
hauls  onboard  vessels  using  trawl  gear 
to  partidpate  in  a  directed  fishery  for 
groundfi^  other  than  rockfish, 
Greenland  tiubot,  or  Atka  mackerel  may 
be  made  available  to  the  public:  - 

(A)  Date. 

(B)  Time  of  day  gear  is  deployed. 

(C)  Latitude  and  longitude  at 
beranning  of  haul. 

(D)  Bottom  depth. 


(E)  Fishing  depth  of  trawl. 

(F)  The  ratio  of  the  number  of  chinook 
salmon  to  the  total  round  weight  of 
grotmdfish. 

(G)  The  ratio  of  the  number  of  other 
salmon  to  the  total  round  weight  of 
groundfish. 

(H)  The  ratio  of  total  round  weight  of 
halibut  to  the  total  round  weight  of 
groundfish. 

(I)  The  ratio  of  total  round  weight  of 
herring  to  the  total  round  weight  of 
groundfish. 

()]  The  ratio  of  the  number  of  long 
crab  to  the  total  round  weight  of 
groundfish. 

(K)  The  ratio  of  the  number  of  C. 
bairdi  Taimer  crab  to  the  total  round 
weight  nf  groundfish. 

(L)  Sea  surface  temperature  (where 
available). 

(M)  Sea  temperature  at  fishing  depth 
of  trawl  (where  available). 

(ii)  The  identity  of  the  vessels  from 
which  the  data  in  paragraph  (k)(2)(i)  of 
this  secUon  are  collected  wdll  not  be 
released. 

(3)  Competitive  harm.  In  exceptional 
circumstances,  the  ownera  and 
operators  of  vessels  may  provide  to  the 
Regional  Director  written  justification  at 
the  time  observer  data  are  submiued,  or 
within  a  reasonable  time  thereafter,  that 
disclosure  of  the  information  listed  in 
paragraphs  (k)  (1)  and  (2)  of  this  section 
could  reasonably  be  expected  to  cause 
substantial  competitive  harm.  The 
determination  whether  to  disclose  the 
information  will  be  made  purauant  to  IS 
CFR4.7. 

NomaDclalare  AmendmeBti 

PART  679— (AMENDED] 

9.  In  part  679,  remove  "NMFS- 
certified"  wherever  it  occurs. 
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DEPAimiENT  OF  AOfVCULTURE 

FoPMt  8#nn0ft 

CHHonila  SpoMMi  Owl— Siwra 
ptovsd^-MmflQMiMnt  Duvctfon  for 
NaHoml  Fofwli  In  CalHomia 

AOENCV:  Forest  Service.  USDA. 

ACTION:  bsue  a  Revised  Draft 
Environmental  Impact  Statement  (EIS) 
and  change  the  anticipated  date  for 
filing  the  Final  EIS. 


:  The  USDA.  Foratrt  Service, 
Pacific  Southweat  Region,  will  issue  a 
Revised  Draft  EIS  for  amending  the 
Pacific  Southwest  Regional  Guide  and 
significantly  amending  10  National 
Forest  Plans.  Changes,  including  a  new 
preferred  alternative,  have  been  made 
from  the  original  Draft  EIS  in  response 
to  public  comments.  The  Forest  Service 
now  anticipates  Gliog  the  Final  EIS 
during  the  first  quarter  of  Calendar  Year 
1997. 


:  Send  written  comments  to 
Janice  Gauthier,  California  Spotted  Owl 
EIS  Team  Leader,  Ecosystem 
Conservation,  Z999  Fulton  Avenue. 
Sacramento,  CA  95821. 

FOR  FURTHER  INFORMATION  C0NTA<:T: 
Janice  Gauthier,  CaUfomia  Spotted  Owl 
EIS  Team  Leader,  Ecosystem 
Conservation,  (916)  979-2026. 

sup«>lementary  information:  On  March 
18, 1993,  a  Notice  of  Intent  (NOI)  to 
prepare  an  EIS  was  published  in  the 
Federal  Kagister  (Vol.  58,  No.  51,  Pages 
14554-14555).  A  Revised  NOI  was 
published  in  the  Federal  B»gi««»r  on 
March  1. 1996  (Vol.  61,  No.  42,  Page 
8025). 

Dated:  July  29. 1996. 
Kalhiriiie  ObaMDl, 
Assistant  Regional  Forester,  Ecosystem 
Conservation. 
IFR  Doc.  96-19648  Filed  8-1-96;  8:45  ami 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUHAMTK8 

linllliil»  nf  Mimum  mrriow; 
Submlsalon  for  OMB  Ravtaw; 
ComnMnt  RaqiMM 

July  26.  1996. 

The  Institute  of  Museum  Services  has 
submitted  the  following  public 
information  request  to  &ie  Office  of 
Management  and  Budget  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L  104-13,44  U.S.C  Chapter  35).  A  copy 
of  this  ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Institute  of  Museum 
Services,  Program  Director,  Rebecca 
Danvers  (202)  606-8539.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TTY/TDD)  may  call  (202) 
606-8636. 

Comments  should  be  sent  to  OfiBce  of 
Information  and  Regulatory  Affairs. 
Attn.:  OMB  Desk  Officer  for  Education. 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202)  395-7316,  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Bnpiter. 

llie  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propcned  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other, 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Institute  of  Museum  Services. 

Title:  Status  of  Educational 
Programming  between  Museums  and 
Schools. . 

OMB  Number:  N/A. 

Agency  Number:  3136. 

Fiequency:  One  time. 


Affected  Public:  Not-ibr-piDfit 
institutions. 

Bitintated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  200  hours. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operation/ 
mojntaim'ng  systems  or  purchasing 
services):  0. 

Description:  IMS  supports  museum 
school  partnerships  for  K-12  school 
children  through  the  Museum 
Leadership  Initiative  program.  In  the  Sill 
of  1995,  IMS  sponsored  a  conference  on 
museum  school  partnerships. 
Information  about  the  pro)ects  IMS  has 
supported  an  on  selected  conference 
proceedings  will  be  published  and 
disseminated  widely  to  the  museum  and 
school  communities.  IMS  also  intends 
to  collect,  analyze  and  disseminate  data 
to  document  the  current  status  of 
educational  programming  activity 
between  museums  and  schools. 

Currently,  no  body  of  data  exists  to 
identify  how  museums  are  interacting 
with  schools  to  advance  the  education 
of  the  nation's  school  age  population. 
Therefore,  we  propose  to  survey  a 
portion  of  the  museums  community 
with  a  brief  questionnaire  to  collect  this 
information.  The  data  collection  is 
intended  to  provide  the  basis  of 
statistical  conclusions  about  the  nature 
and  level  of  educational  programming 
between  museums  and  schools,  but 
rather  to  illustrate  the  current  status  and 
the  possibilities  for  further 
development 
Diane  B.  Franlnl, 
Director. 
(PR  Doc  96-19630  nied  8-1-96:  8:4S  ami 


COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurament  List;  Addltiona 

AQBtcr:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Prtxnuement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
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ffFECnVE  DATE:  September  3, 1996. 
AMRCMES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  JeBerson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 
FOR  FURTHER  MFORMATMN  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
■UPFiaeiTARY  INFORMATION:  On 
January  26  and  May  10. 1996,  the 
Committee  for  Purchase  From  People 
Who  Are  BUnd  or  Severely  Disabled 
published  notices  (61  FR  2494  and 
21444)  of  proposed  additions  to  the 
Procurement  List. 

Conunents  were  received  from  the 
company  which  is  the  current 
contractor  for  these  proposed  additions 
to  the  Procurement  List.  The  contractor 
listed  its  current  contracts,  and  noted 
that  two  thirds  of  them,  including  the 
two  afiected  by  the  Committee's 
proposals,  will  expire  in  1998  if  all 
options  are  exercised.  The  contractor 
claimed  that  loss  of  all  these  contracts 
would  reduce  its  total  revenues 
substantially. 

According  to  information  available  to 
the  Committee,  the  contracts  for  these 
two  services  represent  only  a  fifth  of  the 
total  revenue  loss  which  the  contractor 
predicted  to  occur  in  1998,  and  even  a 
smaller  percentage  of  the  contractor's 
total  sales.  The  contractor  admitted  to 
the  Committee  staff  that  it  would  not  be 
precluded  from  bidding  on  the 
successor  contracts  to  Uioee  expiring  in 
1998,  other  than  for  the  two  services 
being  added  to  the  Procurament  List, 
and  that  the  company  could  seek  other 
business  as  well. 

Under  these  drcumstances,  the 
Committee  does  not  believe  that  adding 
these  two  services  to  the  Procurement 
List  would  have  a  severe  adverse  impact 
on  the  contractor.  The  sales  loss  is 
below  the  level  which  the  Committee 
considers  to  cause  severe  adverse 
impact,  the  contractor  has  opportimities 
to  mitigate  the  loss,  and  the  length  of 
time  until  the  contracts  expire  will  give 
the  contractor  both  motive  and 
opportunity  to  find  replacement 
business  for  the  contracts  being  added 
to  the  Procurement  List. 

After  consideration>of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  GovemroenL 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagnei^ 
ODay  Act  (41  U.S.C  46  -  48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Switchboerd  Operation,  Oklahoma  City  Air 
Logistics  Center,  Tinlter  Air  Force  Base, 
Okiabonia 

UDclassified  Tecluiical  Order  &  Decal 
Distribution,  Oklahoma  City  Air 
Logistics  Center,  Tinker  Air  Force  Base, 
Oklahoma 

This  action  does  not  affect  ciurent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. , 
Bemiy  L.  Milkman, 
Execu  tive  Director. 

IFR  Doc  96-19699  Filed  8-01-96:  8:45  ami 
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Procurtniant  List;  Propossd  Atfcfltions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
fiimished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  3, 1996. 
A0ORES3ES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jeffereon  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 


the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  bUnd  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entides. 
The  major  factore  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  oiy  current 
contractora  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OlJay  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 


Pouchbstener,  Swivel  Assembly 
P.S.  I^IB  38  NPA:  Mississippi  Industries  for 
the  Blind.  Jackson.  Mississippi 

Serrioas 

Janitorial/Custodial,  Luke  Air  Force  Base, 

Arizona 
NPA:  The  Centers  for  Habilitation/TCH, 

Tempe.  Arizona 
Janitorial/Custodial.  Base  Fitness  Center. 

MacDill  Air  Force  Base.  Florida 
NPA:  The  Pinellas  Association  for  Retarded 

Children  St.  Petersbuig.  Florida 
Janitorial/Custodial.  Caven  Point  USARC, 

Chapel  Avenue.  Jersey  City,  New  Jersey 
NPA:  The  First  Occupational  Center  of  New 

Jersey.  Orange.  New  Jersey 
Military  Unique  Subsistence  Items  Coord.. 

Defense  Personnel  Support  Center. 

Philadelphia,  Pennsylvania 
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NPA:  The  Advtcacy  and  RsaourcM  Corp. 

(AKQ.  CooksviUe,  TouMtM* 
Bnari;L.lb^kauii, 
&Eacutnv  Director. 
IFR  Doc.  96-19700  FUad  S-1-W;  «:«6  ami 


OCPARTMDfr  Of  COMMERCE 

Fo««ign-Tlad«  Zoom  Board 

(PeckMSi-aq 

POtalgn-Trid*  Zona  17— KansM  Ctty, 
I  Ana  AppleaUon  for 


An  application  has  been  aubmittad  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Kansas  Qty 
Foreign  Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  17.  requesting 
authority  to  expand  its  zone  in  the 
Kansas  City,  Kansas  area,  adjacent  to  the 
Kansas  Gty,  Missouri,  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C  81a-81u),  and  the  regulations 
of  the  Board  (IS  CFR  Part  400).  It  was 
formally  filed  on  July  24, 1996. 

FTZ 17  was  approved  on  December 
20, 1973  (Board  Order  97,  39  FR  26, 1/ 
2/74)  and  expanded  on  January  31, 1989 
(Board  Order  428,  54  FR  5992.  277/89) 
and  January  IS,  1993  (Board  Order  631, 
58  FR  6112, 1/26/93).  The  zone  project 
currently  consists  of  five  sites  in  the 
Kansas  City  area:  Site  1  (405,000  sq. 
ft.J— €500  Inland  Drive.  Kansas  City; 
Site  2  (220.000  sq.  ft.)— 5203  Speaker 
Road,  Kaiuas  Qty;  Site  3  (5  acres, 
26,000  sq.  ft.)— 30  Funston  Road, 
Kansas  City:  Site  4  (50,000  sq.  ft.)— 830 
Kindleberger  Road,  Kansas  City:  and. 
Site  5  (23  acres)— 1800  South  Second 
Street,  Leavenworth. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  two  sites  in  Topeka, 
Kansas  (proposed  Sites  6  and  7): 
Proposed  Site  6  (2,400  acres) — Forbes 
Field  Airport/Topeka  Air  Industrial 
Park,  8700  South  Topeka  Blvd.,  Topeka: 
and.  Proposed  Site  7  (972  acres) — Philip 
Billard  Airport/Industrial  Park 
Complex,  3600  Sardue,  Topeka.  Both 
sites  are  owned  and  managed  by  the 
MetropoliUn  Topeka  Airport  Authority 
and  include  air  cargo  faciUties  and  jet 
fuel  storage/distribution  facilities.  No 
sped  Be  manufacturing  requests  are 
being  made  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  desigiuted  examiner  to 


investigate  the  application  and  report  to 
the  Board. 

Public  comment  oa  the  application  is 
invited  from  intansted  parties. 
Suhmissiops  (original  and  3  copies) 
shall  be  addressed  to  the  Boercrs 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  October  1, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
mqr  be  submitted  during  the  sunequent 
15-day  period  (to  October  16, 1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
foUoMong  locations: 
U.S.  Department  of  Commeroe  Export 

Assistance  Canter,  601  East  12th 

Street,  Rm.  63S,  Kansas  City,  MO 

64106. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  and  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

Dated;  July  25,  lltM. 
John  ).  Da  fHte,  Jr., 
Executive  Secretary. 

(FR  Doc  96-19723  Filed  »-1-96:  St45  ami 
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INTERNATIONAL  TRADE 
AOMMOTRATMN 

[A-4Z7-ai21 

Calchim  Aluminate  Flux  From  Franca; 
Pralimlnary  Raautts  of  Antidumping 
Duty  AdmlnlatraUva  Ravtaw 

AOENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Coirunerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 


SUMMARY:  In  response  to  a  request  from 
one  respondent,  Lafarge  Fondu 
International  (LFI)  and  its  U.S. 
subsidiary,  Lafarge  Calcium  Aluminates, 
Inc.  (LCA)  (collectively,  Lafarge),  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  calcium 
aluminate  (CA)  flux  from  France.  This 
review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States,  Lafarge,  for  the  period 
June  15, 1994  through  May  31,  1995. 
We  have  preliminarily  determined 
that  U.S.  sales  have  been  made  below 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instcuct  the  U.S.  Customs  Service 


(Customs)  to  assess  antidumping  duties 
equal  to  the  difierences  between  the- 
United  Sutes  Price  (USP)  and  NV. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issues,  and  (2)  a  brief  summary  of  the 
argument. 

ffFECnvC  DATE:  August  2, 1996. 
FOR  RiRTHCN  MFOMIATION  CONTACT: 
Maureen  McPhillips  or  John  Kugelman, 
Office  8  of  the  Deputy  Assistant 
Secretary's  Enforcement  Group  3, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-5253. 

The  Applicable  Statute 

Unless  otherwise  indicated ,  all 
citations  to  the  statute  are  references  to 
the  provisions  eSactive  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulatioru  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  R^isler  on  May  11, 1995  (60 
FR  25130). 

WPPLBKHTAilr  MFORMATWN: 

Backgnwad 

On  June  13, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  30337)  the  antidumping  duty  order 
on  CA  flux  from  France.  On  June  6, 
1995  (60  FR  29821),  the  Department 
published  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duly  order  on  CA  flux 
from  France.  In  accordance  with  19  CFR 
353.22(a)(l)(199S),  we  received  a  timely 
request  for  review  from  a  respondent, 
Lafarge.  We  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  July  14, 1995 
(60  FR  36260),  for  the  period  June  IS. 
1994  through  May  31, 1995. 

The  Department  is  now  conducting 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  CA  flux,  other  than  white, 
high  purity  CA  flux.  This  product 
contains  by  weight  more  than  32 
percent  but  less  than  65  percent 
alumina  and  mote  than  one  percent 
eech  of  iron  and  silica. 
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CA  flux  is  currently  classifiable  under 
the  Harmonized  Tariff  Schedule  of  the 
United  SUtes  (HTSUS)  subheading 
2523.10.0000.  The  HTSUS  subheading 
is  provided  for  convenience  and  U.S. 
Customs'  purposes  only.  The  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Coostnicted  Export  Price 

In  calculating  Lafarge's  USP,  the 
Department  treated  respondent's  sales 
as  CEP  sales,  as  defined  in  section 
772(b)  of  the  Act,  because  the  subject 
merchandise  was  sold  to  the  first 
unaffiliated  purchaser  after  importation 
into  the  United  States. 

We  calculated  CEP  based  on  packed 
or  bulk,  ex-U.S.  warehouse  or  delivered 
prices  to  unaffiliated  customers  in  the 
United  States.  We  made  deductions 
bom  the  gross  unit  price,  where 
appropriate,  for  the  following  movement 
charges:  loading  material  at  the  Fos 
plant  in  France,  foreign  inland  freight 
&t>m  plontto  port,  international  freight, 
marine  innirance,  U.S.  brokerage  and 
handling,  mland  freight  from  port  to 
U.S.  warehouse,  unloading  costs,  inland 
freight  to  processors,  demurrage 
chaises,  and  U.S.  freight  from  the 
warehouse  to  the  customer,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  Pursuant  to  section 
772(d)(1)(B),  we  also  deducted  credit 
expenses,  product  liability  insurance, 
and  travel  expenses  for  technical 
services.  Pursuant  to  section 
772(d)(1)(D),  we  deducted  U.S.  indirect 
selling  expenses  and  inventory  carrying 
costs  inciirred  in  the  United  Stales.  We 
did  not  deduct  indirect  selling  expenses 
(i.e.,  administrative  expenses,  inventory 
carrying  costs,  personnel  costs  for 
technicians)  incurred  by  LFI  in  France 
because  we  did  not  deem  these 
expenses  to  be  specifically  related  to 
commercial  activity  in  the  United 
States.  We  also  deducted  commissions 
in  accordance  with  section  772(d)(1)(A) 
of  the  Act. 

For  reasons  stated  in  the  level-of-trade 
section  of  this  notice,  we  granted 
Labrge  a  CEP  ofbet  under  section 
773(a)(7)(B)  of  the  Act.  Where 
applicable,  in  accordance  with  19  CFR 
$  3S3.S6(b),  we  of£set  any  commission 
paid  on  a  U.S.  sale  by  reducing  the  NV 
by  any  home  market  indirect  selling 
expenses  retnsiuing  after  the  deduction 
for  the  CEP  offset 

Fmther  Manufacture 

In  addition,  we  adjusted  CEP,  where 
appropriate,  for  all  value  added  in  the 
Uiiited  States,  including  the 
proportional  amount  of  profit 
attributable  to  the  value  added, 
pursuant  to  section  772(d)(2)  and 


772(d)(3)  of  the  Act.  The  value  added 
consists  of  the  costs  associated  with  the 
production  of  the  further  manufactured 
prtxlucts,  other  than  costs  associated 
with  the  imported  products.  To 
determine  the  costs  incurred  to  produce 
the  further  manufactured  products,  we 
included  (1)  the  costs  of  manufacture, 

(2)  movement  and  repacking  expenses, 

(3)  selling,  general  and  administrative 
expenses,  and  interest  expenses.  Profit 
was  calculated  by  deducting  all 
applicable  costs,  charges,  adjustments, 
and  expenses  from  the  sales  price,  lite 
total  profit  was  then  allocated 
proportionally  to  all  components  of 
cost.  We  deducted  only  the  profit 
attributable  to  the  value  addisd  in  the 
United  States.  No  other  adjustments  to 
CEP  were  claimed  or  allowed. 

Noimal  Value  (NV) 

A.  Viability 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  by  Lafarge  was 
sufficient  to  permit  a  proper  comparison 
with  Lafarge's  sales  of  the  subject 
merchandise  to  the  United  States, 
piu^uant  to  section  773(B)(l)(B](i)  of  the 
Act.  Therefore,  in  accordance  with 
sections  773(a)(l)(B)(i)  and  773(a)(5),  we 
based  NV  on  the  prices  at  which  the 
foreign  like  products  were  sold  to  the 
first  unaffiliated  purchaser  for 
consumption  in  the  exporting  country. 

B.  Model  Match 

In  accordance  with  section  771(16)(B) 
of  the  Act,  we  considered  all  products 
produced  by  the  respondent,  covered  by 
the  description  in  the  Scope  of  the 
Review  section  above,  and  sold  in  the 
home  market  during  the  FOR.  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Since  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  matched  U.S.  sales  to  the  most 
similar  foreign  like  product  based  on  the 
physical  characteristics  reported  by  the 
respondent,  Laforge.  Among  similar 
products  sold  in  the  home  market  we 
chose  that  product  with  the  least 
difference  in  variable  costs  of 
manufacture  between  the  home  market 
and  the  U.S.  product.  We  did  not  use 
any  home  market  product  which,  when 
compared  to  the  U.S.  model,  had  a 
variable  cost  of  manubcture  in  excess  of 
20  percent  of  the  total  cost  of 
manufacture  of  the  U.S.  model  (see 
Certain  Stainless  Steel  Cooking  Wore 
from  the  Republic  of  Korea:  Preliminary 
Results  of  Antidimiping  Duty 


Administrative  Review,  61  FR  82S3, 
82S4  (March  4, 1996)). 

C.  Level  of  Trade 

As  set  forth  in  section  773(a)(lKB)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  at  829-831, 
the  Department  will,  to  the  extent 
practicable,  calculate  NV  based  on  sales 
at  the  same  level  of  trade  as  the  U.S. 
sales.  When  the  Department  is  unable  to 
find  a  sale  of  the  foreign  like  product  in 
the  comparison  market  at  the  same  level 
of  trade  as  the  U.S.  sale,  the  Department 
may  compare  the  U.S.  sales  to  sales  at 
a  different  level  of  trade  in  the 
comparison  market. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act.  if  sales  at 
diflisrent  levels  of  trade  are  compared, 
the  Department  will  adjust  the  NV  to 
account  for  the  difference  in  levels  of 
trade  if  two  conditions  are  met.  First, 
there  must  be  differences  between  the 
actual  selling  functions  performed  by 
the  seller  at  the  level  of  trade  of  the  U.S. 
sale  and  at  the  level  of  trade  of  the 
comparison  market  sale  used  to 
determine  NV.  Second,  the  differences 
must  effect  price  comparability  as 
evidenced  by  a  pattern  of  consistent 
price  differences  between  sales  at  the 
different  levels  of  trade  in  the  market  In 
which  NV  is  determined. 

Section  773(a)(7)(B)  of  the  Act 
establishes  that  a  constructed  export 
price  (CEP)  "offset"  may  be  made  when 
two  conditions  exist:  (1)  NV  is 
established  at  a  level  of  trade  which 
constitutes  a  more  advanced  stage  of 
distribution  than  the  level  of  trade  of  the 
CEP:  and  (2)  the  data  available  do  not 
provide  an  appropriate  basis  for  a  level- 
of-trade  adjustment. 

To  implement  these  principles  in  this 
review,  we  requested  information  on  the 
selling  activities  associated  with  each 
charuiel  of  distribution  in  each  of 
Lafarge's  markets.  We  asked  Labrge  to 
establish  any  claimed  levels  of  trade 
based  on  the  selling  fiinctions  provided 
to  each  proposed  customer  group,  and 
to  document  and  explain  any  claims  for 
a  level-of-trade  adjustment. 

To  determine  wnether  a  separate  level 
of  trade  existed  tvithin  or  between  the 
United  States  and  the  home  market,  we 
examined  the  selling  functions 
performed  by  Lafarge  for  each  of  the 
customer  groups.  Since  all  of  Lafsr;ge's 
U.S.  sales  were  CEP  sales,  we 
considered  the  selling  functions 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  under  section 
772(d)  of  the  Act. 

In  the  home  market  Lafiai^  claimed 
two  customer  groups:  end-users  and 
distributors.  We  reviewed  the  sales 
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functions  between  these  two  types  of 
customers  in  the  home  maricet.  There 
were  no  significant  distinctions  in  the 
selling  functions  performed  for  end- 
users  and  distributors  in  the  home 
market.  The  distribution  systems, 
pricing  policies,  inventory  maintenance, 
sales  OTder  processing,  and  sales 
agreements  were  very  similar  within 
customer  groups  in  each  market.  We 
concluded,  therefore,  that  Lafarge's 
home  market  sales  were  made  at  the 
same  level  of  trade  because  the 
aggregate  selling  functions  performed 
within  each  channel  of  distribution 
were  essentially  identical. 

We  then  examined  the  level  of  trade 
of  the  CEP  sale  in  the  U.S.  maricet  (i.e., 
the  level  of  trade  for  sales  bom  LFI  to 
LCA).  We  determined  that  the  selling 
functions  of  the  level  of  trade  of  the 
home  market  sales  were  sufficiently 
different  from  the  level  of  trade  of 
La&rge's  CEP  sales  to  establish  a 
difierent  level  of  trade.  For  example,  the 
level  of  trade  of  the  CEP  sale  did  not 
involve  extensive  technical  assistance, 
product  liability,  credit  insurance, 
inventory  maintenance,  and  sales 
administration  costs.  Since  the  same 
level  of  trade  as  that  of  the  CEP  did  not 
exist  in  the  home  market,  we  could  not 
match  U.S.  sales  to  home  market  sales 
at  the  same  level  of  trade,  nor  could  we 
determine  whether  there  was  a  pattern 
of  cmisistent  price  difibrences  between 


the  levels  of  trade,  in  accordance  with 
section  773(aH7MA)  of  the  Act,  based  on 
Lafiarge's  home  market  sales  of 
merchandise  under  review.  However, 
the  SAA  states  that  "if  information  on 
the  same  product  and  company  is  not 
available,  the  adjustment  may  also  be 
based  on  sales  of  other  products  by  the 
same  company.  In  the  absence  of  any 
sales,  including  those  in  recant  time 
periods,  to  different  levels  of  trade  by 
the  exporter  or  producer  under 
investigation.  Commerce  may  further 
consider  the  selling  experience  of  other 
producers  in  the  foreign  market  for  the 
same  product  or  other  products."  SAA 
at  830.  Accordingly,  we  examined  the 
alternative  methods  for  calculating  a 
level-of-trade  adjustment.  In  this  review, 
we  did  not  have  information  that  would 
allow  us  to  apply  these  alternative 
methods. 

Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  level-of-trade  adjustment,  but  the  level 
of  trade  in  the  home  market  is  at  a  more 
advanced  stage  than  the  level  of  trade  of 
the  CEP  sales,  a  CEP  offset  is 
appropriate,  in  accordance  with  section 
773(a)(7)(B)  of  the  Act.  We  also 
determined  NV  at  the  same  level  of 
trade  as  the  starting  price  for  the  CEP 
and  made  a  CEP  offset  adjustment.  We 
deducted  from  NV  the  general  and 
administrative  overhead  expenses  and 
invehtoiy  carrying  costs  reported  by 


Lafarge  as  home  market  indirect  selling 
expenses.  We  limited  the  home  market 
indirect  selling  expense  deduction  by 
the  amount  of  indirect  selling  expenses 
incurred  in  the  United  States  as 
determined  under  section  772(dJ(l)(A). 

D.  Price  to  Price  Comparisons 

Pursuant  to  section  777(A)(d)(2)  of  the 
Act,  we  compared  the  CEPs  of 
individual  transactions  to  the  monthly 
weighted-average  price  of  sales  of  the 
foreign  like  product. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  is  sold  for 
consumption  in  the  exporting  country  to 
the  Brst  unaffiliated  party,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade  In  accordance 
with  sections  773(a)(l)(B)(i)  and 
773(a)(S)  of  the  Act.  Where  appropriate, 
we  deducted  loading  expenses,  inland 
freight,  credit,  credit  insurance,  travel 
expenses  incurred  by  technicians, 
product  liability  insurance,  and 
packing.  Prices  were  reported  net  of 
value-added  taxes  (VAT)  and,  therefore, 
no  adjustment  for  VAT  was  necessary. 
No  other  adjustments  were  claimed  or 
allowed. 

Preliminai7  Reiaito  of  Keriew 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


Manufacenr/w^xxter 


Period  of  ravtaw 


Margin^ 
(percant) 


Lifvgi  Fondu  IMkT  Inc. . 
Al  Oeiara 


06/1S«4-OS/31/95 
06/1S«4-0S/31/95 


18.15 
37.93 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  workday  thereafter.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs  and  rebuttals  to 
written  comments,  limited  to  issues 
raised  in  the  case  brieb  and  comments, 
may  be  filed  not  later  than  37  days  after 
the  date  of  pubUcation.  Parties  who 
submit  arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  including 
Hie  results  of  its  analysis  of  issues  raised 
in  any  such  written  comments. 


The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  CEP  and 
NV  may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  the 
determination  and  for  fiiture  deposits  of 
estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon  the 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  CA  flux  from  France  entered,  or 
withdrawn  frimi  warehouse,  for 
consumption  on  or  after  the  pubUcation 
date  of  the  final  results  of  thiis 
administrative  review,  as  provided  by 
section  7Sl(a)(2KC)  of  the  Act:  (1)  The 
cash  deposit  rate  for  Labrge  will  be  the 


rate  established  in  the  final  results  of 
this  administrative  review;  (2)  for 
merchandise  exported  by  manufocturers 
or  exporters  not  covered  in  these 
reviews  but  covered  in  the  original 
LTFV  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recant  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufacturer  or  exporter 
received  a  company-specific  rate:  (3)  if 
the  exporter  is  not  a  firm  coveted  in  this 
review,  or  the  original  less-than-bir- 
value  investigation,  but  the 
manufecturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recant  period  for  the  manubcturer  of 
the  merchandise;  and  (4)  for  all  other 
producere  and/or  exporten  of  this 
merchandise,  the  cash  deposit  rate  will 
be  37.93  percent,  the  rate  established  in 
the  less-than-hir  value  investigation  (59 
FR  5994,  February  9, 1994). 
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This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement, 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Elated:  July  26. 1996.. 
■sbcrt.  L.  UKiuM. 
Acting  Assistant  Secrvtaryfor  Import 
Administration. 
IFK  Doc  96-18726  Filed  »-l-9B:  8:45  ami 


DEPARTMENT  Of  COMMERCE 

Intanwlional  Trad*  Administration 

IA-602-a03] 

Certain  Conoakm-Reaistant  CartMMi 
Steal  Flat  Producta  From  Australia: 
Amandmant  to  Final  Reaults  of 
Antidumping  Duty  Administrative 


AOENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

summary:  On  March  29. 1996,  the 
Department  of  Commerce  published  the 
final  results  of  its  administrative  review 
of  the  antidumping  duty  order  on 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Australia.  The  review 
covered  one  manufacturer/exporter  and 
the  period  February.  4, 1993,  through 
July  31, 1994.  Based  on  the  correction 
of  a  ministerial  error,  we  are  amending 
the  final  results. 
EFFECTIVE  DATE:  August  2. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Jean  Kemp,  Office  of 
Agreements  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone  (202)  482-3793. 

SUPPLEMENTARY  INFORMATKM: 

Background 

On  March  29. 1996.  the  Department  of 
Commeitx  (the  Department)  published 
in  the  Federal  Register  the  final  results 


of  its  administrative  review  of  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  frtnn  Australia  (61  FR  14049). 
The  review  covered  one  manutscttirer/ 
exporter,  The  Broken  Hill  Proprietary 
Company  Ltd.  (BHP),  and  the  period 
February  4, 1993,  through  July  31, 1994. 

After  pubUcation  of  our  final  results, 
we  received  a  timely  allegation  from 
respondent  that  the  Department  had 
made  ministerial  errors  in  calculating 
the  final  results  for  corrosion-resistant 
steel  from  AustraUa.  The  petitioners 
(Bethlehem  Steel  Corporation,  U.S.  Steel 
Company,  a  Unit  of  USX  Corporation. 
Inland  Steel  Industries,  Inc.,  Geneva 
Steel,  Gulf  States  Steel  Inc.  of  Alabama, 
Sharon  Steel  Corporation,  and  Lukens 
Steel  Company)  filed  a  timely  rebuttal  to 
respondent's  ministerial  error 
allegation. 

BHP  alleges  that  the  Department 
incorrectly  appUed  a  BIA  credit  rate  for 
certain  sales  by  BHP  Steel  Building 
Products  USA' (Building  Products).  BHP 
agrees  that  for  sales  in  which 
respondent  did  not  report  payment 
dates  it  was  appropriate  for  the 
Department  to  use  a  BIA  ratrfor  credit 
expenses.  However,  BHP  states  that  in 
applying  the  BIA  rate  to  all  sales  where 
the  credit  expense  equaled  zero,  the 
Department  applied  the  punitive  rate  to 
a  certain  numtrar  of  sales  for  which  a 
payment  date  was  in  fiact  reported. 
Petitioners  argue  that  in  correcting  its 
program  in  response  to  BHP's  allegation, 
the  Department  should  ensure  that  BIA 
will  only  be  appUed  to  those  sales 
which  had  missing  payment  and 
shipment  dates.  We  agree  with 
respondents  that  we  incorrectly  applied 
a  BIA  credit  rate  on  certain  sales  by 
Building  Products  in  which  payment 
dates  had  been  submitted.  We  also  agree 
with  petitioners'  rebuttal  that  the 
Department  must  continue  to  apply  BIA 
to  those  sales  in  which  payment  and 
shipment  dates  were  not  reported. 
Therefore,  we  have  recalculated  credit 
costs  using  BIA  only  for  those  sales 
where  payment  and  shipment  dates 
were  inaccurately  reported. 

In  addition,  respondent  alleges  that 
the  Department  incorrectly  used  both 
the  average  foreign  manufacliu'ing  cost 
and  average  profit  as  derived  from 
Coated  Steel  Corp.  (Coated)  to  calculate 
a  surrogate  further  manuhcturing  cost 
for  BHP  Trading,  hic.  (Trading).  BHP 
stated  that  once  Coated's  average  foreign 
manufacturing  figure  was  derived  in  the 
Department's  calculation  of  further 
manufacturing  costs  for  Trading,  an 
actual  profit  could  have  been  calculated 
using  'Trading's  data,  and  using  a 
surrogate  profit  from  Coating  was 
unnecessary.  Petitioners  argue  the 


Department  made  a  reasonable  and 
correct  decision  to  apply  BIA  (Le., 
surrogate  amounts  for  average  foreign 
manufacturing  cost  and  average  profit) 
to  certain  of  Trading's  sales  because 
respondent  failed  to  provide  the 
Department  with  the  necessary 
informatioo  for  calculating  further 
manufacturing  cost  and  profit  for  these 
sales.  Petitioners  state  that  the 
Department  was  correct  to  rely  on 
Coated's  further  manufacturing  cost  and 
profit  in  calculating  the  same  for 
Trading  and  that  this  is  not  a  ministerial 
error  as  defined  in  19  CFR  section 
353.28(dl  as  "an  error  in  addition, 
subtraction,  or  other  arithmetic 
function,  clerical  error  resulting  from 
inaccurate  copying,  duplication,  or  the 
Uke,  and  any  other  type  of  unintentional 
error  which  the  Secretary  considen 
ministerial." 

The  determination  to  calculate  a 
surrogate  profit  on  Trading's  further 
manufactured  sales  of  subject 
merchandise  by  relying  on  the  average 
profit  of  Coating's  sales  of  the  same 
merchandise  was  intentional.  The 
Department  determined  that  since 
Trading  had  not  submitted  its  cost  of 
manufacturing  and  actual  profit  for  each 
of  these  sales,  calculating  an  average 
profit,  then  appUed  to  each  sale  at  issue, 
was  an  appropriate  methodology, 
regardless  of  whether  Trading  made  a 
profit  on  every  sale.  Respondent  is 
correct  in  stating  that  the  Department 
could  have  constructed  Trading's  actual 
profit  on  every  sale  in  which  Trading 
had  a  profit  because  the  Department 
could  nave  derived  Trading's  actual 
profit  by  using  Coating's  surrogate 
foreign  manufacturing  costs  and 
Trading's's  gross  unit  price.  However, 
the  Department  rejected  this 
methodology  as  inappropriate  under  the 
circumstances.  Therefore,  using  a 
surrogate  profit  was  not  a  ministerial 
error  and  the  Department  will  not 
amend  its  final  results. 

Amended  Final  Results  of  Review 

As  a  result  of  our  correction  of  the 
ministerial  error,  we  have  determined 
the  following  margin  exists  for  the 
period  February  4, 1993,  through  July 
31, 1994: 


Ma(gin(per- 
oanl) 

BHP 

39.05 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  Furthermore,  the 
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ibUowing  deposit  requiraments  iliall  be 
efincUva.  upon  publication  of  this  notice 
of  unendM  final  results  of 
■dministntive  review,  for  all  shipments 
of  the  subject  merchandise  from 
AustnBe  that  are  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  The  cash  deposit  rate  for  BHP  will 
be  the  rate  established  above;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
puUishsd  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  (he  original  investigatian. 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 
(4)  the  cash  deposit  rate  for  all  other 
manufsctuiers  or  exporters  will 
continue  to  be  24.96  percent,  the  all 
others  rate  established  in  the  final 
results  of  the  less  than  {sir  value 
investigation  (58  FR  44161.  August  19. 
1993). 

-    The  deposit  requirements,  when 
imposed,  shall  remain  in  a^ct  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  resporulbility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AI^  in  accordance 
with  section  3S3.34(d)  of  the 
Department's  regulations.  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  Judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulation  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  and  19 
CFR  353.28(c). 

Dated:  )uly  29, 1996. 
Rabat  S.UKiwa, 
Acting  Assistant  Secretaiy  for  Import 
Adminittnxtion. 

[FR  Doc  9»-19728  Filed  S-1-96;  8:45  ami 
■uaai  coot  Mi*-o*-r 
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AOCNCV;  Impart  AdministratioD. 
International  Trade  Administratian, 
Department  of  Commerce. 

ACnOH:  Notice  of  preliminary  results  of 
Antidumping  Duty  Administrative 
Review. 


In  response  to  s  request  by  an 
intarosted  party,  the  Department  of 
Commerce  (the  Department)  is 
nnndiirting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
intemal-combu^on  industrial  forUifl 
trucks  from  Japan.  The  review  covers  3 
manufacturers/exporters.  The  period  of 
review  (the  FOR)  is  June  1. 1994. 
through  May  31, 1995. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV)  by  one  of  the  companies 
subject  to  this  review.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  this  administrative 
review,  we  will  instruct  U.S.  Customs  to 
assess  antidumping  duties  equal  to  the 
difierenca  between  the  constructed 
export  price  (CEP)  and  NV. 

We  invite  interested  parties  to 
conmient  on  these  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  August  2, 1996. 

ton  FurmcR  iNFomuTioN  contact:  For 

further  informatioa,  please  contact 
Thomas  O.  Bartow,  Davina  Hashmi  or 
Kris  Campbell  at  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230:  telephone: 
(202)  482-4733. 

SUPPLEMENTARY  INTOmiATiaN: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  ament^ents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Kegiatn  on  May  11. 1995  (60 
FR  25130). 


BiagHmmi 

On  June  7. 1988,  the  Deportment 
published  in  the  Federal  Rogiatar  (53 
FR  20882)  the  antidumping  duty  order 
on  certain  intemal-combu^on. 
industrial  forUift  trucks  from  Japan.  On 
August  16, 1995,  we  initiated  an 
administrative  review  of  this  order  for 
the  period  June  1. 1994  through  May  31. 
1995  (60  FR  42500).  On  Mexdx  14. 1996. 
we  extended  the  time  limits  for 
preliminary  and  final  results  for  this 
administrative  review  since  we 
detennined  that  it  was  not  practicable  to 
complete  the  review  within  the  time 
limits  mandated  by  the  Act  (61  FR 
10562).  Hie  Department  is  conducting 
this  administrative  review  in 
accordance  with  section  7S1  of  the  Act. 

Scofie  of  Review 

The  products  covered  by  this  review 
are  certain  internal-combustion, 
industrial  forklift  trucks,  with  lifting 
capacity  of  2,000  to  15,000  pounda.  The 
products  covered  by  this  review  are 
further  described  as  follows:  Assembled, 
not  assembled,  and  less  than  complete, 
finished  and  not  finished,  operator- 
riding  forkliit  trucks  powered  by 
gasoline,  propane,  or  diesel  fuel 
intemal-combustioD  engines  of  off-the- 
highway  types  used  in  factories, 
warehouses,  or  transportation  terminals 
for  short-distance  transport,  towing,  or 
handling  of  articles.  Less  than  complete 
forklift  trucks  are  defined  as  imports 
which  include  a  fiame  by  itself  or  a 
frame  assembled  with  one  or  more 
component  parts.  Component  parts  of 
the  subject  forklift  trucks  whioi  are  not 
assembled  with  a  frame  are  not  covered 
by  this  order. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  (HTS) 
subheadings:  8427.20.00,  8427.90.00. 
and  8431.20.00.  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

This  review  covers  the  following 
firms:  Toyota  Motor  Corporation  (TMC). 
Nissan  Motor  Company  (Nissan),  and 
Toyo  Umpanki  Company,  Ltd  (Toyo). 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  information  provided 
by  TMC  using  standard  verification 
procedures,  including  on-site  inspection 
of  TMC's  sales  facility,  the  examination 
of  relevant  sales  and  financial  records, 
and  original  documentation  containing 
relevant  information.  Our  verification 
results  are  outUned  in  the  public 
venion  of  the  verification  report 


No  Shipments 

Nissan  and  Toyo  reported  no 
shipments  or  sales  subject  to  this  review 
and  the  Department  has  preliminarily 
confirmed  these  facts  with  the  U.S. 
Customs  Service.  Based  on  the 
information  on  the  record,  the 
Department  has  preliminarily 
determined  that  Nissan  and  Toyo  had 
no  shipments  to  the  United  States 
during  the  POR. 

CoDstmcted  Export  Price 

The  Department  l»sed  its  margin 
calculation  on  CEP  as  defined  in  section 
772(b)  of  the  Act  because  the  subject 
merchandise  was  first  sold  in  the  United 
States  to  a  person  not  affiliated  with 
TMC  after  importation  by  a  seller 
affiliated  with  TMC. 

We  calculated  CEP  based  on  the 
packed,  f.o.b.  or  delivered  price  to 
unaffiliated  purchasers  in  the  United 
States  (the  starting  price).  We  made 
deductions  for  any  movement  expenses 
in  accordance  with  section  772(c)(2)(A) 
of  the  Act. 

In  accordance  with  section  772(d)(1) 
of  the  Act  and  the  Uruguay  Round 
Agreements  Act  Statement  of 
Administrative  Action  (SAA)  (at  823— 
824),  we  made  additional  adjustments  to 
the  starting  price  by  deducting  selling 
expenses  associated  with  economic 
activities  occurring  in  the  United  States, 
including  commissioiu,  direct  selling 
expenses  (including  direct  advertising 
incurred  by  TMC  in  Japan),  expenses 
assumed  on  behalf  of  the  buyer  and  U.S. 
indirect  selling  expenses.  Where 
appropriate,  in  accordance  with  section 
772(d)(2)  of  the  Act,  we  also  deducted 
the  cost  of  any  further  manufacture  or 
assembly.  Finally,  we  made  an 
adjustment  for  an  amount  of  profit 
allocated  to  these  expenses  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  imaffiliated  U.S. 
customere,  e.g.,  "swapping"  of  forks, 
masts,  etc..  and  installation  of  certain 
accessories  by  a  U.S.  affiliate  of  TMC. 
we  determined  that  the  special  rule  for 
merchandise  with  value  added  after 
importation  under  section  772(e)  of  the 
Act  did  not  apply  because  the  value 
added  in  the  United  States  by  the 
affiliated  person  did  not  exceed 
substantially  the  value  of  the  subject 
merchandise.  Therefore,  for  subject 
merchandise  further  manufacturered  in 
the  United  States,  we  used  the  starting 
price  of  the  subject  merchandise  and 
deducted  the  further  manubcturing  to 
determine  the  CEP  for  such 
merchandise. 


Normal  Valne 

Because  the  aggregate  quantity  of  the 
foreign  like  product  sold  in  the  home 
market  was  more  than  5%  of  the 
aggregate  quantity  of  sales  of  the  subject 
merchandise  to  the  U.S.,  in  accordance 
with  sections  773(a)(1)  (c)  and 
(a)(l)(B)(i)  of  the  Act.  we  based  NV  on 
the  prices  at  which  the  foreign  like 
products  were  first  sold  for 
consumption  in  the  exporting  country. 

We  treated  sales  to  amliales  as  made 
at  arm's  length  and  therefore  used  them 
in  our  NV  calculations,  as  we 
determined  that  the  prices  to  both 
affiliated  and  unaffiliated  customers 
were  based  exclusively  on  a  published 
price-Ust. 

Based  on  an  allegation  of  sales  below 
the  cost  of  production  (COP),  the 
Department  had  reasonable  groimds  to 
believe  or  suspect  that  sales  of  the 
foreign  product  under  consideration  for 
the  determination  of  NV  in  this  review 
may  have  been  made  at  prices  below  the 
OOP  as  provided  by  section 
773(b)(2)(A)(i)  of  die  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  of  sales 
by  TMC  in  the  home  market. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP,  on 
a  model-specific  basis,  based  on  the  sum 
of  the  costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product  plus  selling,  general  and 
administrative  (SG&A)  expenses  and  all 
costs  and  expenses  incidental  to  placing 
the  foreign  like  product  in  condition 
packed  ready  for  shipment.  In  our  COP 
analysis,  %ve  used  the  home  market  sales 
and  COP  information  provided  by  TMC 
in  its  questionnaire  and  supplemental 
responses. 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  the 
foreign  like  product  were  made  at  prices 
below  COP  within  an  extended  period 
of  time  in  substantial  quantities  and 
whether  such  prices  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  We  compared  model- 
specific  COPs  to  the  reported  home 
market  prices  less  any  applicable 
adjustments. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act.  where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  model 
were  at  prices  less  than  GOP.  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  the  below-cost  sales 
were  not  made  in  substantial  quantities. 
Where  20  percent  or  more  of  the 
respondent's  sales  of  a  given  modal 
were  at  prices  less  than  the  COP.  we 
disregarded  the  below-cost  sales  if  they 
(1)  were  made  within  an  extended 
period  of  time  in  substantial  quantities 


in  accordance  with  sections  773(b)(2) 
(B)  and  (C)  of  Uie  Act.  and  (2)  based  on 
comparisons  of  prices  to  weighted- 
average  COPs  for  the  POR,  were  at 
prices  which  would  not  permit  recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  accordance  with  section 
773(b)(2)P)  of  the  Act.  Based  on  this 
test,  we  disregarded  below-cost  sales 
with  respect  to  TMC. 

We  calculated  NV  using  sales  of  the 
foreign  like  product  in  the  home  iruirkeL 
Where  the  Department  could  not  match 
to  identical  merchandise  in  the  home 
market,  the  Department  matched  to 
similar  merchandise  based  on  load 
capacity  and  six  matching  criteria,  each 
assigned  specific  weight  factors  which 
reflected  the  criterion's  relative 
importance.  For  a  more  detailed 
description  of  the  product-matching 
criteria  see  Appendix  Ql.  Department's 
Sales  Questioimaire,  July  31, 1995. 

Home  market  prices  were  based  on 
ex-factory  or  delivered  prices  to 
purchasers  in  the  home  market.  Where 
applicable,  we  made  adjustments  for 
packing  and  for  movement  expenses  in 
accordance  with  sections  773(a)(6)  (A) 
and  (B)  of  the  Act.  We  also  made 
adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pureuant  to  section  773(a)(6)(C)(ii)  of 
the  Act  and  for  differences  in 
drciunstances  of  sale  (COS)  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  die  Act  and  19  C.F.R.  353.56.  We 
made  COS  adjustments  by  deducting 
home  market  discounts  and  rebates  and 
warranty  expenses.  Based  on  the  results 
of  verification,  we  are  disallowing 
TMC's  reported  home  market  direct 
advertising  expense  and  we  are 
adjusting  TMC's  home  market 
REBATE2H  downward.  We  added  to  NV 
revenue  earned  on  home  market  sales, 
including  revenue  from  transportation 
insurance  received  by  a  TMC  affiliate 
and  for  interest  revenue.  Based  on  the 
results  of  verification,  we  are  using 
interest  revenue  earned  on  U.S.  sales  as 
facts  otherwise  available  for  home 
market  interest  revenue.  We  also  made 
adjustments,  where  applicable,  for 
certain  home  market  indirect  selling 
expenses  to  offset  U.S.  commissions  and 
U.S.  indirect  selling  expenses  in  CEP 
calculations.  Because  we  prelimiiuuily 
determined  that  TMC's  sales  to  the 
home  market  which  are  used  to 
establish  normal  value  were  at  a  level  of 
trade  which  constitutes  a  more 
advanced  stage  of  distribution  than  the 
level  of  trade  of  the  CEP,  and  because 
the  data  available  do  not  permit  an 
appropriate  basis  to  determine  a  level- 
of-trade  adjustment  pursuant  to  section 
7^(a)(7)(A)(ii)  of  the  Act,  we  allowed  a 
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CEP  "ofBset"  purauant  to  section 
773(aN7)(B)  of  the  Act  (see  Lavel  of 
Trade,  bislow).  This  oS^  was  peimitted 
only  with  respect  to  those  claimed  home 
maikst  indirect  selling  expenses  that  we 
were  able  to  verily,  Based  on  the  results 
of  veriGcation.  we  are  disallowing 
repotted  home  market  indirect 
advertising  and  sales  promotion 
expenses,  TMC's  wage  and  salary 
expense  and  TMC's  general  ft 
administrative  (CftA)  expenses. 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  CV  as  the  basis  for 
NV  when  there  were  no  usable  sales  of 
comparable  merchandise  in  the  home 
market.  We  calculated  CV  in  accordance 
with  section  773(e)  of  the  Act.  We 
included  the  cost  of  materials  and 
fabrication,  SGftA  expenses,  and  proBt. 
In  accordance  with  section  773(e)(Z)(A) 
of  the  Act.  we  based  SGftA  expenses 
snd  profit  on  the  amounts  incurred  and 
realized  by  TMC  in  coimection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  foreign  country. 
For  selling  expenses,  we  used  the 
weighted-average  home  market  selling 
expenses.  We  Included  U.S.  packing 
pursuant  to  section  773(e)(3)  of  the  Act. 
Where  appropriate,  we  made 
adjustments  to  C^  in  accordance  with 
section  773(a)(8)  of  the  Act  and  19  CFR 
353.56  for  COS  differences  and  level-of- 
trsde  diferences.  We  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses.  We  also  made 
adjustments,  where  applicable,  for 
certain  home  market  indirect  selling 
expenses  to  offset  U.S.  commissions. 
Since  CV  was  calculated  at  a  mora 
advanced  level  of  trade  than  the  level  of 
trade  of  the  CEP,  we  made  an  adjusment 
io  accordance  with  sections  773(a)(7) 
and  (a)(8)  of  the  Act,  i.e.,  the  CEP  ofbet. 
See  Level  of  Trade,  below. 

LeraloftrMie 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  3AA 
accompanying  the  URAA  at  829-831,  to 
the  extent  practicable,  the  Department 
will  calculate  NV  based  on  sales  at  the 
same  level  of  trade  as  the  U.S.  sales. 
When  the  Department  is  unable  to  find 
sales  of  the  foreign  Uke  product  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  U.S.  sale,  the  Department 
may  compare  the  U.S.  sale  to  sales  at  a 
diSerent  lev^l  of  trade  in  the 
comparison  market. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act.  if  sales  at 
allegedly  different  levels  of  trade  are 
compared,  the  Department  will  adjust 
the  NV  to  account  for  the  difference  in 
level  of  trade  if  two  conditions  are  ma^ 
First,  there  must  be  dlBerences  between 


the  actual  selling  activities  performed 
by  the  expoctor  at  the  level  of  trade  of 
the  U.S.  sale  and  the  level  of  trade  of  the 
comparison  market  sales  used  to 
determine  NV.  Second,  the  differences 
must  aBed  price  comparability  as 
evidenced  by  a  pattern  of  consistent 
price  differences  between  sales  at  the 
different  levels  of  trade  in  the  market  in 
which  NV  is  determined. 

When  CEP  is  applicable,  section 
773(a)(7)(B)  of  the  Act  esUblishes  that  a 
CEP  "offiret"  may  be  made  when  two 
conditions  exist:  (1)  NV  is  established  at 
a  level  of  trade  which  constitutes  a  more 
advanced  stage  of  distribution  than  the 
level  of  trade  of  the  CEP:  and  (2)  the 
data  available  do  not  provide  an 
appropriate  basis  for  a  level-of-tnde 
adjustment. 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
about  the  selling  activities  performed  by 
TMC  for  each  chaimel  of  distribution 
and  asked  TMC  to  establish  claimed 
levels  of  trade  based  on  these  selling 
activities.  TMC  claimed  that  the  level  of 
trade  of  the  CEP  was  different  than  the 
level  of  trade  of  its  borne  market  sales. 
TMC  claimed  one  level  of  trade  and  one 
channel  of  distribution  with  regard  to  its 
sales  to  its  U.S.  affiliate,  Toyota  Motor 
Sales  U.S.A.,  Inc.  (TMSJ.  For  its  home 
market,  TMC  claimed  only  one  channel 
of  distribution,  from  TMC  to  dealers, 
which  it  claimed  to  be  at  a  more 
advanced  stage  of  distribution  than  the 
level  of  trade  of  the  CEP  [i.e.,  the  sales 
Irom  TMC  to  TMS)  based  on  the  selling 
fimctions  performed  for  the  particular 
markets. 

In  order  to  determine  whether  the 
CEP  and  the  home  market  sales  were  at 
different  levels  of  trade,  we  reviewed 
the  selling  activities  associated  with  the 
Lif  and  those  associated  with  home 
market  sales.  For  CEP  sales,  we 
considered  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  under  section 
772(d)  of  the  Act.  Whenever  sales  were 
made  by  or  through  an  affiliated 
company  as  agent,  we  considered  all 
selling  activities  of  both  affiliated 
parties,  except  for  those  selling 
activities  related  to  the  expenses 
deducted  under  section  772(d)  of  the 
Act  in  CEP  situations. 

In  this  review,  we  determined  thai  the 
selling  functions  performed  by  TMC  for 
the  home  market  were  dissimilar  to 
those  performed  by  TMC  for  CEP  sales, 
and  that  TMC's  home  market  level  of 
trade  constituted  a  more  advanced  stage 
of  distribution  than  the  level  of  trade  of 
the  CEP.  For  ftuther  discussion  see 
Andysis  Memorandum  to  File,  )uly  26, 
1996. 


Further,  we  examined  whether  a 
level-of-trade  adjustment  was 
appropriate.  In  this  review,  the  same 
level  of  trade  as  that  of  the  CEP  did  not 
exist  in  the  home  market  as  TMC's 
home  market  sales  were  made  at  a  more 
advanced  stage  of  distribution  than  its 
CEP  sales.  We  could  not  determine 
whether  there  was  a  pattern  of 
consistent  price  differences  between  the 
levels  of  trade,  in  accordance  with 
section  773(a)(7)(A)  of  the  Act.  based  on 
TMC's  home  market  sales  of 
merchandise  under  review  because 
TMC  had  only  one  level  of  trade  in  the 
home  market  and  such  data  did  not 
exist.  However,  the  SAA  states  that,  "if 
information  on  the  same  product  and 
company  is  not  available,  the 
adjustment  may  also  be  based  on  sales 
of  other  products  by  the  same  company. 
In  the  absence  of  any  sales,  including 
those  in  recent  time  periods,  to  different 
levels  of  trade  by  the  exporter  or 
producer  under  investigation. 
Commerce  may  further  consider  the 
selling  experience  of  other  producen  in 
the  foreign  market  for  the  same  product 
or  other  products."  SAA  at  830. 
Accordingly,  we  examined  the 
alternative  methods  for  calculating  a 
level-of-trade  adjustment  In  this  review, 
we  did  not  have  information  that  would 
allow  us  to  apply  these  alternative 
methods.  Therefore,  for  TMC,  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act,  because  we  determined  that 
TMC's  home  market  sales  upon  which 
we  established  NV  were  at  a  level  of 
trade  which  constituted  a  more 
advanced  stage  of  distribution  than  the 
level  of  the  CEP,  but  no  data  were 
available  to  adjust  for  differences  in 
level  of  trade,  we  made  a  CEP  offset  to 
NV. 

Fair  Value  Compariioiui 

To  determine  whether  sales  of  forklift 
trucks  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared  the 
CEP  to  the  NV,  as  described  in  the 
"Construrted  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2), 
we  calculated  monthly  weighted- 
average  prices  for  NV  and  compared 
these  to  individual  U.S.  transactions. 

PreUminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  (in  percent) 
for  the  period  )une  1 ,  1994,  through  May 
31, 1995  to  be  as  follows: 


Manulacturer/expoiter 

Margin 
(pereent) 

^flsaa^ 

'7.36 

Toyo - 

'4.48 

Manutacturar/sjiponsr 

Margin 
(petcoK) 

TMC 

41.29 

<  Ho  shipments  or  sales  subject  to  ttn  t»- 
view.  Rale  is  front  the  last  relevant  segment  of 
ttie  prociMding  in  whicti  tt<e  firm  had  stiip- 
mens/sales. 

Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of  publication 
of  this  notice.  A  hearing,  if  requested, 
will  be  held  44  days  from  the  dale  of 
publication  of  this  notice  at  the  main 
Commerce  Department  building. 

Issues  raised  in  hearings  will  oe 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  hx>m  interested  parties  are  due 
within  30  days  of  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  the 
issues  raised  in  the  respective  case 
briefs,  may  be  submitted  not  later  than 
37  days  of  publication  of  this  notice. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. The 
Department  will  subsequently  publish 
the  final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  briefs  or  hearing.  The 
Department  will  issue  final  results  of 
this  review  within  180  days  of 
publication  of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  as.sess, 
antidumping  duties  on  all  appropriate 
entries.  Because  the  inability  to  link 
sales  with  specific  entries  prevents 
calculation  of  duties  on  an  entry-by- 
entry  basis,  we  have  calculated  an 
importer-specific  od  valorem  duty 
assessment  rate  for  the  merchandise 
based  on  the  ratio  of  the  total  amoimt  of 
antidumping  duties  calculated  for  the 
examined  sales  made  during  the  POR  to 
the  total  customs  value  of  the  sales  used 
to  calculate  those  duties.  This  rate  will 
be  assessed  uniformly  on  all  entries  of 
that  particular  importer  made  during  the 
POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  statutory  NV  and 
statutory  CEP,  by  the  total  statutory  CEP 
value  of  the  sales  compared,  and 
adjusting  the  result  by  the  average 
diffarence  between  CEP  and  customs 
value  for  all  merchandise  examined 
during  the  POR.)  The  Department  will 
issue  appropriate  appraisement 
instructions  directly  to  the  Customs 
Service  upon  completion  of  this  review. 


Furthermore,  the  followring  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (l)The 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  rates 
established  in  the  final  results  of  this 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rale  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period:  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less  than  fair  value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise:  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturere  or 
exporters  will  be  39.45  percent,  the  "All 
Others"  rate  made  effective  by  the  final 
determination  of  sales  at  LTFV,  as 
explained  below. 

On  May  25, 1993,  the  Court  of 
International  Trade  (OT)  in  Floral 
Trade  Council  v.  United  Slates.  822 
F.Supp.  766  (OT  1993),  and  Federal- 
Mogul  Corporation  and  The  Torrington 
Company  v.  United  States,  822  F.Supp. 
782  (Crr  1993).  decided  that  once  an 
"All  Othere"  rate  is  established  for  a 
company  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that,  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  "All  Others" 
rate  feom  the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  of 
clerical  errors  or  as  a  result  of  litigation) 
in  proceedings  governed  by 
antidumping  duty  orders.  Therefore,  the 
Department  is  reinstating  the  "All 
Othere"  rate  made  effective  by  the  final 
determiriation  of  sales  at  LTFV  (see 
Antidumping  Duty  Order  and 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Internal-Combustion,  Industrial  Forklift 
Trucks  From  Japan  (53  FR  20882  (June 
7, 1988)). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  ^ults  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importere  of 
their  responsibiUty  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  resuh  in  the  Secretary's 


presumption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  sdmmislrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  and  19  CFR  353.22(c)(5). 

Dated:  )uly  26, 1S96. 
■atwrt  S.  LaKoasa, 
Acting  Assietan  t  Secretaiy,  for  Import 
Adminittration. 

IFR  Doc  96-19725  Hied  g-01-96: 8:45  am) 
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Larg*  Power  TransfornMr*  From 
Frai>ce;  Final  Results  of  Antidumping 
Administrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnOM:  Notice  of  final  results  of 
antidumping  duty  administrative 
review;  Large  power  transformers  from 
France. 

summary:  On  April  8, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
resuhs  of  its  administrative  review  of 
the  antidumping  finding  on  large  power 
transformers  (IPTs)  from  France.  The 
review  covers  one  manufactiuer/ 
exporter  and  the  period  June  1, 1994 
through  May  31, 1995. 

We  gave  interested  parties  an 
opportunity  Io  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  cotrunents  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  August  2. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Urfer  or  Maureen  Flaimery, 
Import  Administration,  Inlematiooal 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230:  telephone: 
(202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  dale  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Htptttr  on  May  11, 1995  (60 
FR  25130). 
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SUPPtEMENTARY  INFORMATION: 
Background 

The  Treasury  Oepaitment  publislied 
in  tlie  Federal  Register  an  antidumping 
Ending  on  LPTs  from  France  on  June  14, 
1972  (37  FR  11772).  On  June  6. 1995,  we 
publisJied  in  the  Federal  Rcgiiter  (60 
FR  29821)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  finding  on  LPTs  from 
France  covering  the  period  June  1, 1994 
through  May  31,  1995. 

In  accordance  with  19  CFR  353.22(a), 
Jeumonl  Schneider  Transformateurs 
(JST)  requested  that  we  conduct  an 
administrative  review  of  its  sales.  We 
published  a  notice  of  initiation  of  this 
.  antidumping  duty  administrative  review 
on  July  14, 1995  (60  FR  36260). 

On  April  8. 1996.  the  Department 
published  the  preliminary  results  in  the 
Federal  Register  (61  FR  15461).  The 
Department  has  now  completed  the 
review  in  accordance  with  section  7S1 
of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  LPTs;  that  is.  all  types  of 
transformers  rated  10,000  kVA  (kilovolt- 
.  amperes)  or  above,  by  whatever  name 
designated,  used  in  the  generation, 
transmission,  distribution,  and 
utilization  of  electric  power.  The  term 
"transformers"  includes,  but  is  not 
limited  to,  shunt  reactors, 
autotransformers.  rectifier  transformers, 
and  power  rectifier  transformers.  Not 
included  are  combination  imits, 
commonly  known  as  rectiformers.  if  the 
entire  integrated  assembly  is  imported 
in  the  same  shipment  and  entered  on 
the  same  entry  and  the  assembly  has 
been  ordered  and  invoiced  as  a  unit, 
without  a  separate  price  for  the 
transformer  portion  of  the  assembly. 
This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8504.22.00,  8504.23.00.  8504.34.33, 
8504.40.00.  and  8504.50.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

This  review  covers  one  manufacturer/ 
exporter  of  transformers,  JST.  and  the 
period  June  1, 1994,  through  May  31, 
1995. 

Analysia  of  the  Comnieirts  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results  of  review.  We 
received  comments  from  JST. 

Comment  I :  JST  asserts  that  the 
Department  should  average  its  SGAA 
and  profit  over  a  three-year  period.  JST 


notes  that  the  Department  in  its 
preliminary  results  used  JSTs  actual 
SG&A  expenses  for  sales  of  LPTs  in 
France,  but  ignored  the  actual  profit 
margin  associated  with  those  sales.  JST 
argues  that  the  decision  to  ignore  JST's 
actual  profit  was  apparently  the  result  of 
the  Department's  conclusion  that  JST's 
home  market  sales  were  not  in  the 
normal  course  of  trade.  JST  notes  that 
the  URAA  amended  Section  773(e)  of 
the  Act  to  instruct  the  Department  to 
include  in  its  constructed  value 
calculation  the  actual  SC&A  and  profit 
realized  by  a  foreign  producer. 

JST  argues  that,  at  me  very  least,  there 
must  be  symmetry  in  the  Department's 
treatment  of  SG&A  and  profit,  and  that 
the  "ordinary  course  of  trade" 
requirement  of  Section  773(e)(2)(AJ  of 
the  statute  applies  to  the  derivation  of 
amounts  for  both  profit  and  SG*A 
expense.  JST  argues  that,  where  the 
Department  concludes  that  it  cannot  use 
SG^A  actually  incurred,  or  profits 
actually  realized,  by  the  producer  of 
exported  merchandise  on  its  review 
period  sales  in  the  home  market,  the 
statute  provides  three  alternative 
methodologies  for  calculating  the  SG&A 
and  profit  components  of  constructed 
value.  JST  contends  that,  given  this 
flexibility,  there  is  no  excuse  for  using 
amounts  for  SCftA  and  profit  that  are 
not  reasonable  approximations  of  JST's 
normal  experience. 

JST  notes  that  the  first  statutory 
alternative  is  to  calculate  SC&A  and 
profit  incurred  by  the  producer  on  sales 
of  merchandise  of  the  same  general  type 
as  the  exports  in  question.  JST  argues 
that  there  is  no  requirement  that  these 
sales  be  "in  the  normal  course  of  trade." 
JST  also  argues  that  this  alternative 
would  not  prevent  the  Department  from 
applying  JST's  actual  profit  realized  on 
its  home  market  sales  of  LPTs. 

JST  notes  that  the  second  statutory 
alternative  is  the  average  SG&A  and 
profit  for  other  producers  of  the  foreign 
like  product.  JST  stales  that  this  option 
is  not  available  in  this  case,  as  it  is  the 
onlyproducer  of  LPTs  subject  to  review. 

JST  argues  that  the  third  alternative 
gives  the  Department  the  latitude  to  rely 
on  any  other  reasonable  method, 
thereby  allowing  the  Department  to 
calculate  average  amounts  for  SC&A  and 
profit  from  data  on  JST's  operations  over 
a  representative  period.  JST  argues  that 
average  SG&A  and  profit  hum  1992- 
1994  are  representative  of  JSTj  profit 
and  SC&A  experience  during  the  period 
of  review,  are  reasonable  proxies  for 
JST's  actual  1994  results,  and  fully 
satisfy  the  requirements  of  the 
antidumping  statute.  JST  cites  to  a 
Department  memorandum  from  Holly 
A.  Kuga.  Director  of  the  Office  of 


Antidumping  (Compliance,  to  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary  for 
Compliance,  dated  March  29, 1996, 
"large  Power  Transformers  from 
France — Additional  Proprietary 
Discussion  of  Profit  for  the  Preliminary 
Results  of  Review."  that  discusses  the 
profit  calculation.  JST  argues  that  the 
Department,  in  this  memorandum, 
indicated  that  it  had  an  interest  in 
evaluating  JST's  SG&A  and  profit 
experience  in  "a  historical  context." 

JST  argues  that,  if  the  Department 
does  not  use  SG&A  and  profit  for  the 
1992-1994  period,  it  should  continue  to 
use  the  profit  figure  used  in  the 
preliminary  results,  which  is  the  profit 
margin  calculated  for  JST's  parent 
company,  Schneider  S.A.  JST  states  that 
this  figure  is  reasonable  insofar  as  (1) 
the  source  is  a  company  that  is  related 
to  JST,  and  (2)  it  is  lower  than  the 
profits  that  JST  has  reported  on  its  home 
market  sales  in  years  in  which  its 
domestic  sales  were  strong.  However, 
JST  also  argues  that  use  of  this  figure  is 
troubling  in  two  respects.  JST  states  that 
its  operations  are  a  minor  factor  in  the 
consolidated  Bnancials  of  Schneider 
S.A.  and  that  JST  operates 
independently  of  Schneider  S.A.  On 
balance,  though,  JST  concludes  tiiat  the 
methodology  used  in  the  preliminary 
analysis  is  acceptable  because  it 
produces  a  result  that  avoids  the  sort  of 
gross  distortion  that  would  be  created 
by  the  imputation  of  a  high  profit 
margin  to  sales  during  a  period  of 
depressed  demand. 

Department's  Position:  We  agree  with 
JST,  in  part.  Section  773(e)(2)(B)  sets 
forth  three  alternatives  for  computing 
profit  without  establishing  a  hierarchy 
or  preference  among  these  alternative 
methods.  We  did  not  have  the  necessary 
cost  data  for  methods  one  (calculating 
SC&A  and  profit  incurred  by  the 
producer  on  sales  of  merchandise  of  the 
same  general  type  as  the  exports  in 
question)  or  two  (averaging  SC&A  and 
profit  for  other  producers  of  the  foreign 
like  product).  The  third  alternative 
(section  773(e)(2)(B)(iii))  is  any  other 
reasonable  method,  capped  by  the 
amount  normally  realized  on  sales  in 
the  foreign  country  of  the  general 
category  of  products.  The  Statement  of 
Administrative  Action  (SAA)  states  that, 
if  Commerce  does  not  have  the  data  to 
determine  amounts  for  profit  under 
alternatives  one  and  two  or  a  profit  cap 
under  alternative  three,  it  may  apply 
alternative  three  on  the  basis  of  "the 
facts  available."  Accordingly,  although 
we  did  not  have  data  to  determine  the 
profit  cap,  for  the  preliminary 
determination  we  used  an  alternative 
method  pursuant  to  section 
773(e)(2)(B)(iii)  on  the  basis  of  facts 


available.  In  the  preliminary 
determination,  we  used  a  worldwide 
profit  amount  calculated  for  JST's 
parent  company,  Schneider  S.A.  and 
invited  comment  on  this  issue. 

Based  on  additional  information  now 
on  the  record,  we  have  determined  that 
the  most  appropriate  methodology  for 
calculating  SC&A  and  profit  in  this  case 
is  to  use  the  three-year  average  home 
market  profit  submitted  by  JST.  The 
expenses  incurred,  and  the  resulting 
profit  realized  coincide  with  the  period 
during  which  costs  were  incurred  for 
the  production  of  the  subject 
merchandise  by  JST.  Furthermore,  this 
methodology  relies  on  data  specific  to 
JST's  LPT  production  and  sales. 
Therefore,  for  these  final  results  we 
have  calculated  SG&A  and  profit  using 
data  for  the  years  1992-1994. 

Comment  2:  JST  argues  that  the 
Department  improperly  calculated  net 
interest  expense  by  applying  to  JST's 
manufacturing  costs  the  ratio  of  interest 
expense  to  the  cost  of  manufacture  that 
appears  in  Schneider  S.A.'s  1994 
income  statement.  JST  argues  that 
Schneider  S.A.'s  interest  expense  was  in 
no  way  related  to  JSTs  production  or 
sales  of  LPTs. 

JST  asserts  that  in  the  last 
administrative  review  of  this  finding, 
the  same  financing  cost  issue  arose.  JST 
argues  that  the  Department  should 
follow  its  own  precedent  in  this  review 
and  rely  on  JST's  actual  net  interest 
expense  in  calculating  the  constructed 
value  for  its  review  period  exports.  JST 
argues  that  to  do  otherwise  would  be  to 
disregard  the  emphasis  placed  on  a 
producere'  actual  costs  by  the  URAA 
and  its  accompanying  SAA.  JST  quotes 
the  SAA  at  834-83S,  which  says: 

Consistenbwith  existing  practice  *  *  * 
Commerce  nonnally  will  calculate  cost  od 
the  lusis  of  the  records  kept  by  the  exporter 
or  producer  of  the  merchandise,  provided 
such  costs  are  kept  in  accordsDce  with 
generally  accepted  accounting  principles 
'  '  '  and  reasonably  reflect  the  costs 
associated  with  the  production  and  sale  of 
the  merchandise. 

JST  argues  that  Schneider  S.A.  did  not 
fiind  JST's  operations  through  loans, 
equity  infusions  or  any  other  means, 
and  imputing  a  cost  that  does  not  exist 
simply  because  one  company  is  related 
to  the  other  violates  the  actual  cost 
standard  of  the  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreements  on  Tarifb  and 
Trade  1994  (1994  CATT  agreement)  and 
the  URAA. 

Department's  Position:  We  disagree 
with  JST.  It  is  our  longstanding  practice 
to  base  interest  expense  on  an  amoimt 
derived  bom  audited  consolidated 
financial  statements  and  to  calculate 


interest  as  a  percentage  of  cost  For 
example,  see  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  ProducU 
From  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  18547  (April  26, 1996), 
and  Certain  Cut-To-Length  Carbon  Steel 
Plate  From  Finland:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  2792  (January  29, 1996). 

We  also  disagree  with  JST  that 
applying  Schneider  S.A.'s  interest 
expense  violates  the  actual  cost 
standard  of  the  1994  CATT  agreement 
and  the  URAA.  Schneider  S.A.'s 
ownerehip  interest  in  JST  places  the 
parent  in  a  position  to  influence  JST's 
borrowing  and  lending  as  well  as  JST's 
overall  capital  structure.  There  is  no 
evidence  on  the  record  to  indicate  that 
JSTs  operations  are  independent  of 
Schneider  S.A.  to  the  extent  that  we 
should  ignore  our  normal  practice  of 
imputing  interest.  (See  memorandtmi 
fiom  Elisabeth  Urfer,  Case  Analyst,  to 
the  File.  "Large  Power  Transformers 
from  France — ^Additional  Proprietary 
Discussion  of  Net  Interest  Expense  for 
the  Final  Results  of  Review.") 
Therefore,  for  these  final  results  we 
have  continued  to  apply  Schneider 
S.A.'s  interest  expense  to  cost  of 
manufacture  ratio  to  JST's 
manufacturing  costs  to  calculate  JSTs 
interest  expense. 

Comment  3:  JST  asserts  that  the 
Department  miscalculated  JST's  credit 
expense  on  its  review-period  sale.  JST 
argues  that  the  Department  should  have 
used  information  submitted  in  JST's 
supplemental  questionnaire  response 
that  showed  that  payment  had  been 
received  in  two  installments  to  JST, 
rather  than  based  its  calculation  on  the 
assumption  of  a  single  payment-in-fiill 
after  a  certain  number  of  days  from 
shipment  that  was  reported  elsewhere 
in  JSTs  questionnaire  response.  JST 
states  that,  with  its  supplemental 
questiormaire  response,  it  submitted 
bank  advices  showing  payment  that 
establish  payment  date  and  sales  price. 

Department's  Position:  We  agree  with 
JST  and  have  revised  the  credit 
calculation  accordingly.  The  bank 
advices  submitted  with  JST's 
supplemental  questiormaire  response 
demonstrate  that  payment  was  received 
as  JST  outlines  above. 

Final  Results  of  Review 

As  a  result  of  oiu'  review,  we 
determine  that  the  following  weighted- 
average  margin  exists: 


Manulaclmr/expoiter 

Pectodd 

review 

Maitfn 

S5 

Jeumont  Schneider 
Transfonnateurs  .... 

oaoi/94- 

0501/96 

0.00 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  may  vary 
bom  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  LPTs  from 
France  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  listed  above:  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent,  neriod:  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review  or  the  original  less-than-fair- 
value  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchapdise:  and  (4)  for  all  other 
producers  and/ or  exportere  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  24  percent,  the  rate  estabUshed  in  the 
first  notice  of  final  results  oT 
administrative  review  published  by  the 
Department  (47  FR  10268,  March  10, 
1982).  These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
tmder  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  subsequent  assessment  of 
double  antidiunping  duties. 

NotificatiOD  to  lateiested  Partin 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
.  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
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Willi  19  CFR  353.34(d).  Timely  written 
notification  of  retum/destniction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
■re  in  accordance  with  section  751(a)(1) 
of  the  Act  (IS  U.S.C  1675(aHl))  and  19 
CFR  353.22. 

Datad:  |uly  29. 1996. 
Koknl  S.  UMamm. 
Acting  AsoMtanl  Secretary  for  Import 
Adnrinittration. 
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Cartaki  SMntaM  Staei  Butt-WeM  Pip* 
FMIinga  From  Taiwan;  Tannination  of 
Antidumping  Duty  AdmMatrallva 


AOCNCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACnOM:  Notice  of  terminatioa  of 
antidumping  duty  administrative 
review. 


Y:  On  July  14, 1995.  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  certain  stainless  steel  butt-weld  pipe 
fittings  (pipe  fittings)  from  Taiwan 
covering  the  period  June  1, 1994 
through  May  31. 1995.  We  are  now 
terminating  that  review. 
ETFECnvE  DATE:  August  2, 1996. 
FOA  FURTHER  INFOmiATION  COMTACT: 
Robert  James  or  John  Kugelman, 
Enforcement  Group  m,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20230; 
telephone  (202)  482-5222. 

SUPPLEMENTARY  INKMMATION: 
Background 

On  June  7, 1995.  Ta  Chen  Stainless 
Pipe,  Ltd.  (Ta  Chen),  a  manufacturer  of 
merchandise  subject  to  this  order. 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidiunping  duty  order  on  pipe  fittings 
from  Taiwan.  The  period  of  review  is 
June  1, 1994  through  May  31. 1995. 

On  July  14, 1995.  the  Department 
published  in  the  Federal  Register  (60 
FR  36260)  a  notice  of  initiation  of  an 
administrative  review  of  the  order  with 
respect  to  Ta  Chen  and  the  period  June 
1, 1994  through  May  31, 1995. 


Ta  Chen,  on  November  20. 1995, 
requested  that  it  be  allowed  to  vrithdraw 
its  request  for  a  review  and  that  the 
review  be  terminated. 

The  Depeitment's  regulations,  at  19 
CFR  3S3.Z2(aH5)  (1994),  sUte  that  "the 
Secretary  may  permit  a  party  that 
requests  a  review  under  paragraph  (a)  of 
this  section  to  withdraw  the  request  not 
later  than  90  days  after  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review.  The  Secretary  may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so." 
In  light  of  the  fact  that  no  significant 
work  has  been  done  in  this  review,  and 
in  light  of  the  burden  upon  the  parties 
and  the  Department  in  completing  this 
review,  we  have  determined  that  it  is 
reasonable  to  allow  Ta  Chsn  to 
vrithdraw  its  request  for  review.  See 
Steel  Wire  Rope  From  Japan;  Partial 
Termination  of  Antidumping  Duty 
Administrative  Reviews.  56  FR  41118 
(August  19. 1991).  Accordingly,  the 
Department  is  terminating  this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  (APGs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  §  353.34(d)  of 
the  Department's  regulations.  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials,  or 
conversion  to  judicial  protective  order, 
is  hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

We  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

This  notice  is  in  accordance  with 
§  353.22(a)(5)  of  the  Department's 
regulations  (19  CFR  353.22(a)(5)). 

Datad:  July  26. 1996. 
loaepii  A.  Spstrini, 

Deputy  AtsislanI  Secretary.  Enforcement 
Croup  m. 
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Johns  Hoptdns  Untvaraity,  at  aL; 
Notlea  of  ConaolkMad  OMision  on 
Appiicadons  lor  Outy-Fraa  Entry  of 
Sctantiflc  InatrunMnts 

This  is  a  decision  consolidated 
ptirsuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651.  80  Stat.  897:  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  PJi^  in 
Room  4211.  U.S.  Department  of 
Commerce,  14th  and  ConstituUon 
Avenue.  N.W.,  Washington,  D.C. 


Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  lor  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  95-097R.  Applicant: 
Johns  Hopkins  University.  Baltimore, 
MD  21218.  histrument:  Stopped-Flow 
Spectrophotometer,  Model  SX.17MV. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  60  FR  57222.  November 
14, 1995.  Reasons:  The  foreign 
instrument  provides:  (1)  Sensitive 
fluorescence  analysis,  (2)  sequential 
mixing  capability  and  (3)  minimum 
sample  volume  of  50  (J  per  shot  after  a 
volume  of  100  |il  to  prime  the  first  shot. 
Advice  received  from:  The  National 
Institutes  of  Health,  June  5. 1996. 

Docket  Number  96-016.  Applicant: 
Univeraity  of  Iowa  Hospitals  and 
Clinics.  Iowa  Qty.  lA  52242. 
Instrument:  (■■Cj  Methylation  Synthesis 
Module.  Manufacturer:  Nuclear 
Interface  GmbH,  Germany.  Intended 
Use:  See  notice  at  61  FR  25622.  May  22. 
1996.  Reasons:  The  foreign  instrument 
provides:  (1)  An  integrated  preparative 
chromatography  unit.  (2)  automated 
solid  phase  purification  and  (3) 
radioactivity  detection  and  monitoring 
of  reactor  products  and 
chromatographic  effluent.  Advice 
received  from:  The  National  Institutes  of 
Health.  March  28. 1996. 

Docket  Number:  96-024.  Applicant: 
The  University  of  Georgia,  Athens,  GA 
306O2-23S2.  Instrument:  Mass 
Spectrometer,  Model  VG  AutoSpec 
Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  Use:  See 
notice  at  61  FR  25622.  May  22. 1996. 
Reasons:  The  foreign  instrument 
provides:  (1)  Matrix-assisted  laser 
desorption/ionization  and  (2)  precursor 
ion  resolution  to  10  (MO.  Advice 
received  from:  The  National  Institutes  of 
Health,  March  29, 1996. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
insbvment  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 


scientific  value  to  any  of  the  foreign 

instruments. 

Frank  W.OmI. 

Director.  Statutory  Import  Programs  Staff. 
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MisaiaaippI  State  University,  at  al.; 
Notica  of  Conaoltdatad  Daclsiqn  on 
Applications  for  Outy-Fraa  Enlry  of 
Sciantlfic  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  N.W..  Washington.  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  he  used, 
is  being  manufactured  in  the  United 
Slates. 

Docket  Number:  95-088R.  Applicant: 
Mississippi  State  University, 
Mississippi  State.  MS  37962. 
Instrument:  Stopped-Flow 
Spectrometer.  Model  SX.17MV. 
Manufacturer:  Applied  Photophysics 
Ltd..  United  Kingdom.  Intended  Use: 
See  notice  at  60  FR  54337.  October  23. 
1995.  Reasons:  The  foreign  instrument 
provides  a  fiber  optic  light  guide 
interface  permitting  sample 
illumination  within  the  confines  of  an 
inert  atmosphere  glove  box.  Advice 
received  from:  The  National  Institutes  of 
Health.  April  15. 1996.  ' 

Docket  Number:  95-114R.  Applicant: 
Research  Triangle  Institute,  Research - 
Triangle  Park.  NC  27709.  Instrument:  (2) 
Mass  Spectrometers.  Model 
PlasmaQuad  2.  Manufacturer  Fisons 
Instruments.  Inc..  United  Kingdom. 
Intended  Use:  See  notice  at  60  FR 
64157.  Decemtwr  14. 1995.  Reasons:  The 
foreign  instrument  provides  a  detection 
limit  of  less  than  1  ppt  for  lead  and 
detection  limits  less  than  10  ppt  for 
arsenic  and  selenium.  Advice  received 
from:  The  National  Institutes  of  Health. 
June  10. 1996. 

Docket  Number:  96-032.  Applicant: 
Univeraity  of  California.  Santa  Barbara, 
Santa  Bartwra,  CA  93106-9510. 
Instrument:  Stopped-Flow 
Spectrophotometer.  Model  SX.1BMV. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  61  FR  28176,  June  4, 1996. 
Reasons:  The  foreign  instrument 
provides  sequential  mixing  and 


complete  anaerobic  operation.  Advice 
received  from:  The  National  Institutes  of 
Health,  March  29. 1996. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
FrukW.  Creel, 

Diret:tor,  Statutory  Import  Programs  Staff 
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Prtncaton  Unlvarslty,  at  al.;  Notlcs  of 
Consolidatid  Decision  on  Applications 
for  Outy-Fraa  Entry  of  Scientific 
Inatruments 

This  is  a  decision  consolidated 
purauant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5:00  p.m.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W..  Washington.  D.C 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientinc  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  96-015.  Applicant: 
Princeton  University.  Princeton.  NJ 
08544-0033.  Instrument: 
Spectrophotometer/Fluorimeter  System. 
Manufacturer:  Hi-Tech  Scientific, 
United  Kingdom.  Intended  Use:  See 
notice  at  61  FR  25622.  May  22. 1996. 
Reasons:  The  foreign  instrument 
provides  (1)  a  diode  array  detector  for 
simultaneous  monitoring  of  all 
fiequencies  and  (2)  the  ability  to 
function  at  the  low  temperatures 
demanded  by  experimental  conditions. 

Docket  Number.  96-018.  Applicant: 
Texas  A&M  University.  College  Station. 
TX  77843-2128.  Instrument:  Multi- 
Mixing  Stopped-Flow  Spectrometer. 
Model  SX.18MV.  Manufacturer 
Applied  Photophysics  Ltd..  United 
ICingdom.  Intended  Use:  See  notice  at  61 
FR  25622.  May  22. 1996.  Reasons:  The 
foreign  instrument  provides  (1)  a 
microvolume  automated 
spectrofluorimeter  module  with  full 


anaerobic  capability  and  (2)  multi- 
mixing  capabilities  through  the  use  of 
multiple  injection  syringes. 

Docket  Number;  96-020.  Applicant: 
National  Institutes  of  Health.  Phoenix 
AZ  85014.  Instrument:  Mass 
Spectrometer.  Model  Delta  S. 
Manufacturer  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  al  61  FR 
25622,  May  22, 1996.  Reasons:  The 
foreign  instrument  provides  (1)  a  dual 
viscous  gas  flow  inlet  system  with 
variable  volume  bellows  for  both  the 
sample  and  reference  gases  and  (2)  a 
Friederichsen  HjO-tX):  equilibralor  for 
automated  analysis  of  >»0/"0  of  HjO. 

Docket  Number  96-022.  ^Applicant: 
Howard  Hughes  Medical  Institute. 
Chevy  Chase,  MD  20815-6789. 
Instrument:  4  Syringe  Stopped-Flow 
Module.  Model  SFM-4/S.  Manufacturer 
BioLogic,  France.  Intended  Use:  See 
notice  at  61  FR  25622.  May  22,  1996. 
Reasons:  The  foreign  instrument 
provides  four  independently  controlled 
syringes  for  variable  ratio,  multi-mixing 
experiments  and  low  convection  mixer 
design  to  reduce  viscosity  artifacts. 

Docket  Number  96-028.  Applicant: 
Florida  International  University.  Miami, 
FL  33199.  Instrument:  (2)  Mass 
Spectrometers,  Model  Delta  C. 
Manufacturer:  Finnigan  MAT.  Germany. 
Intended  Use:  See  notice  at  61  FR 
28176.  June  4. 1996.  Reasons:  The 
foreign  instrument  provides  an  internal 
precision  of  0.006  per  mil  for  10  bar  |il 
samples  of  CO'  and  automated  analyses 
of  "N  and  'K)  from  the  same  sample. 

The  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
FmkW.Crad, 

Director.  Statutory  Import  Programs  Staff. 
IFR  Dcx:.  96-19729  Filed  8-1-96;  B:4S  am) 
au»a  ODB*  »tnm-r 


Ranawal  of  tti*  (i.S.  Automotive  Parts 
Advisory  Commitia* 

Aoaicv:  International  Trade    - 
Administration,  Commerce. 
ACTION:  Renewal  of  the  U.S.  Automotive 
Farts  Advisory  Committee. 

SUMMARY:  Having  determined  that  the 
committee's  work  continues  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Departnient  by  law,  the  U.S.  Automotive 
Parts  Advisory  Committee  (APAC)  was 
renewed.  The  renewal  of  the  committee 
is  in  accordance  with  the  Federal 
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Advisory  Committee  Act.  5  U.S.C.  App. 
2.  and  41  CFR  Subpart  101-6.10  (1990). 
Federal  Advisory  Committee 
Management  Rule. 

The  APAC  was  established  by  the 
Secretary  of  Commerce  on  June  6. 1989. 
to  advise  Department  of  Commerce 
oflicials  on  issues  related  to  sales  of 
U.S.-made  auto  parts  to  Japanese 
markets. 

The  Committee  functions  as  an 
advisory  body  in  accordance  with  the 
Federal  Advisory  Commiltee  Act. 
Authority  for  the  committee  is 
contained  in  15  U.S.C.  §4704.  as 
amended  by  section  510  of  Public  Law 
103-236  (April  30,  1994). 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Robert  Reck.  U.S.  Department  of 
Commerce.  International  Trade 
Administration.  Trade  Development, 
Office  of  Automotive  Affairs,  (202)  482- 
1418. 

Dated:  )uly  24. 1996. 
Henry  P.  MkiKo.. 

Dinctor,  Office  of  Automotive  Affairs.  . 
[FR  Ooc  96-19624  Filed  6-1-96:  8:45  ami 

MLUNO  COOC  3S1fr.OII-P 

[C-333-4011 

Cotton  Shop  Towete  From  Peru:  IMant 
To  Tarminste  Suspandad  Investigation 

AOENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  terminate 
suspended  investigation. 

SUWIARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  terminate  the  saspended 
countervailing  duty  investigation  of 
cotton  shop  towels  from  Peru.  Domestic 
interested  parties  who  object  to 
termination  of  the  suspended 
investigation  must  submit  their 
comments  in  writing  not  later  than  30 
days  from  the  publication  of  this  notice. 
EFFECnve  DATE:  August  2. 1996. 
FOR  FURTHCR  INFORMATION  CONTACT:  Rick 
Johnson  or  Jean  Kemp,  Office  of 
Agreements  Compliance.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20230; 
telephone:  (202)  482-3793. 

•UPPLEMENTARV  INFORMATION: 

Background 

The  Department  may  terminate  a 
suspended  investigation  if  the  Secretary 
of  Commerce  concludes  that  it  is  no 
longer  of  interest  to  interested  parties. 
Accordingly,  as  required  by  the 


Department's  regulations  (at  19  CF.R. 
355.25(d)(4)).  we  are  noliiying  the 
public  of  our  intent  to  terminate  the 
suspended  countervailing  duty 
investigation  of  cotton  shop  towels  from 
Peru,  for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  aimual 
anniversary  months. 

In  accordance  with  section 
35S.25(d)(4)(iii)  of  the  Department's 
regulations,  if  no  domestic  interested 
party  (as  defined  in  sections  355.2  (i)(3), 
(i)(4).  (i)(S).  and  (i)(6)  of  the  regulations) 
objects  to  the  Department's  intent  to 
terminate  the  suspended  investigation 
pursuant  to  this  notice,  we  shall 
conclude  that  the  suspension  agreement 
is  no  longer  of  interest  to  interested 
parties  and  proceed  with  the 
termination.  However,  if  a  domestic 
interested  party  does  object  to  the 
Department's  intent  to  terminate 
pursuant  to  this  notice,  the  Department 
will  not  terminate  the  suspended 
investigation. 

Opportunity  To  Object 

Not  later  than  30  days  from  the 
publication  of  this  notice,  domestic 
interested  parties  may  object  to  the 
Department's  intent  to  terminate  this 
suspended  investigation.  Any 
submission  objecting  to  the  termination 
must  contain  the  name  and  case  number 
of  the  suspension  agreement  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections  355.2 
(i)(3).  (l)(4).(i)(5).or(i)(6)ofthe 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration. 
Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Ave..  N.W..  Washington.  D.C.  20230. 

This  notice  is  in  accordance  vrith  19 
CFR  355.25(d)(4)(i). 

Dated:  )uly  26, 1996. 
Joaeph  A.  Spetrini. 
Deputy  Assistant  Secretary. 
IFR  Doc  96-19722  Filed  8-1-96: 8:45  ami 
MjjNO  oooc  Mia-oa.w 


MInortty  Businaas  Oevelopniant 
Aganey 

Business  Devetopment  Center 
Applications:  Chariaston,  SC 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Amendment. 


summary:  On  page  29737,  issue  dated 
Wednesday.  June  12, 1996.  solicitation 
to  operate  the  Charleston  Minority 
Business  Development  Center  is 
amended  to  read:  Pro-Application 
Conference:  Wednesday.  July  24. 1996. 
at  9:00  a.m..  at  the  Atlanta  Regional 
Office.  401  W.  Peachtree  Street,  N.W.. 
Suite  1715.  Atlanta.  Georgia  30308- 
3516.  The  closing  date  for  applications 
is  August  12,  1996. 
FOR  FURTHER  INFORMATION  ANO  AN 
APPUCATKIM  PACtlAGE,  CONTACT:  Robert 
Henderaon  at  (404)  730-3300. 

11.800  Minority  Business  Development 

Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  )une  18, 1996. 
Frances  B.  Douglas. 

Alternate  Federal  Register  Liaison  Officer. 
Minority  Business  Development  Agency. 
IFR  Doc.  96-19625  Filed  8-1-96:  8:45  ami 
MUM  COM  3SI»41-» 


OEPAR'nMENT  OF  DEFENSE 

Department  of  ttie  Air  Foroe 

Motlce  of  Intent  Modification  to 
Hardwood  Range  Expansion  and 
Related  Airspace  Actions,  Hardwood 
Range,  Juneau  County,  Wl 

The  United  States  Air  Force  and  the 
Air  National  Guard  announced  their 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  20  )an  95  to 
analyze  the  proposed  action  regarding 
the  Hardwood  flange  expansion  into 
Wood  County  Wisconsin  and 
modification  and/or  expansion  of 
related  airspace  in  the  states  of  Iowa. 
Minnesota  and  Wisconsin.  These 
actions  collectively  are  known  as  the 
Hardwood  EIS. 

Falls  1  and  2  Militftry  Operations 
Areas  will  be  added  into  the  proposed 
actions  for  increased  utilization. 

The  Air  Force  and  Air  National  Guard 
are  planning  to  conduct  a  scoping 
meeting  at  7:00  PM  on  August  19. 1996 
at  Black  River  Falls  Armory.  Black  River 
Falls.  Wl  The  purpose  of  this  meeting 
is  to  present  information  concerning  the 
proposed  actions  under  consideration 
and  solicit  public  input  on  issues  to  be 
addressed.  Questions  or  clarifications 
concerning  the  proposal,  or  any  other 
information  presented,  will  be  answered 
as  they  relate  to  the  scope  of  the  effort 
anticipated. 

The  Air  Force  and  Air  National  Guard 
will  accept  comments  at  the  address 
below  at  any  time  during  the 
environmental  impact  analysis  process. 
To  ensure  the  Air  Force  and  the  Air 
National  Guard  have  sufficient  time  to 
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consider  public  input  in  the  preparation 
of  the  Draft  EIS,  comments  should  be 
submitted  to  the  address  below  by 
October  18. 1996.  For  further 
information  concerning  the  preparation 
of  the  Hardwood  EIS,  or  to  provide 
written  comment,  contact:  Program 
Manager.  Hardwood  EIS.  Air  National 
Guard  Readiness  Center.  ANGRC/CEVP. 
3500  Fetchet  Avenue.  Andrews  Air 
Force  Base.  MD  20762-5157. 
Palsy  |.  Conner. 

Air  Force  Federal  Register  Uaison  Officer. 
IFR  Doc.  96-19684  Filed  8-1-96;  8:45  am) 
wuMQ  COOC  sna-tt-v 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Pra>act  No.  2105-037 1 -03S] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

July  29, 1996. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  was  prepared  in  support  of 
dam  safety  repairs  to  be  made  pursuant 
to  18  CFR  12.4  at  the  Upper  North  Fork 
Feather  River  Project.  TTie  work  will  be 
conducted  to  improve  the  seismic 
stability  of  the  project's  Butt  Valley  and 
Canyon  Dams.  The  DEA  finds  that  work 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  The  Upper 
North  Fork  Feather  River  Project  is 
located  on  Butt  Creek  and  the  North 
Fork  Feather  River  in  Plumas  County. 
California. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center.  Room  2A.  888  Firet 
Street.  NE..  Washington,  DC  20426. 
Copies  can  also  be  obtained  by  calling 
the  project  manager  listed  below. 

Please  submit  any  comments  within 
14  days  bom  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  doctmientation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell.  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
Please  affix  Project  No.  2105-037  & 
-038  to  all  comments.  For  further 
information,  please  contact  the  project 


manager,  John  Mudre,  at  (202)  219- 

1208. 

Uis  D.  CaiheU, 

Secreloiy. 

IFR  Doc.  96-19670  Filed  S-I-96: 8:45  am) 

BoiMO  COOC  anr-ai-ai 

(Project  No*.  P-1 1 565-000,  M  H.] 

Hydroelectric  Applications  rrhermailto 
Power  Company,  at  at.];  Notice  of 
Appllcattons 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Original 
License  for  Major  Project. 

b.  Project  No.:  11565-000. 

a  Date  filed:  December  1. 1995. 

d.  Applicant:  Thermalito  Power 
Corporation. 

e.  Name  of  Project:  Therm  II  Project. 

f.  Location:  At  the  CaUfomia 
Department  of  Water  Resources' 
Thermalito  afterbay  dam,  in  Butte 
County,  California.  Township  19  N. 
Range  1  E.  Section  33. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-625(r). 

h.  Applicant  Contact:  Mr.  Stan 
Malinky.  311  D  Street.  West  Sacramento 
CA  95605.  (916)  372-0534. 

i.  FEBC  Contact:  Michael  Strzelecki  at 
(202)  219-2827. 

j.  Deadline  for  Interventions  and 
Protests:  September  26. 1996. 

k.  Status  of  Environmental  Analysis: 
The  project  is  not  ready  for 
environmental  analysis  at  tliis  time — see 
attached  paragraph  D8. 

1.  Description  of  Project:  The  proposed 
project  would  develop  the  excess 
capacity  of  the  Feather  River  Project 
(FERC  No.  2100),  and  would  consist  of: 
(1)  A  new  gated  outlet  structure 
installed  at  the  dam:  (2)  a  powerhouse 
containing  three  generating  units  with 
an  installed  capacity  of  10.900  kW:  (3) 
a  400-foot-long.  200-foot-wide  tailrace 
canal  leading  to  the  Feather  River,  (4) 
the  existing  Sutter-Butte  canal  to  be 
used  for  releases  (5)  a  350-foot-long 
transmission  line:  and  (6)  appurtenant 
facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9. 
Bl.  and  D8. 

n.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street.  NE. 
Washington,  IXI,  20426,  or  by  calling 
202-208-1371.  A  copy  is  also  available 
from  the  applicant  at  the  address 
provided  in  item  "h"  above. 


2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Pro>ecf  No.:  11584-000. 

c.  Date  filed:  July  1, 1996. 

d.  Applicant:  Whitewater  Engineering 
Corporation. 

e.  Name  of  Project:  Power  Creek 
Project. 

f.  Location:  On  Power  Creek,  near  the 
city  of  Cordova,  in  Alaska.  Sections  4. 
5. 6.  7. 8.  and  9  in  T15S.  R2W;  sections 
12. 13.  23.  24.  26.  and  27  in  T15S.  R3W. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Thom  A. 
Fischer.  President.  Whitewater 
Engineering  Corporation.  1050  Larrabee 
Avenue,  Suite  104-707.  Bellingham. 
WA  98225,  (360)  733-3008. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  September  26. 1996. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
20-foot-high  diversion  structure  on 
Power  Creek:  (2)  an  5.700-fool-long 
water  conveyance  system  consisting  of 
two  pipelines  and  a  tunnel;  (3)  a 
powerhouse  containing  three  generating 
units  with  an  installed  capacity  of  6.0 
MW;  (4)  a  tailrace  returning  the  water  to 
Power  Creek:  (5)  a  7.2-mile-long  buried 
transmission  line  interconnecting  with 
an  existing  transmission  line  at  the  Eyak 
Substation;  (6)  about  2.5  miles  of  access 
roads:  and  (7)  appurtenant  facilities. 

There  are  no  federal  lands  within  the 
project  boundary. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
Ag.  AlO.  B,  C.  and  D2. 

3  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2233-027. 

c.  Date  Filed:  July  3, 1996. 

d.  Applicant:  Portland  General 
Electric  Company.  Smurfit  Newsprint 
Corporation.  Simpson  Paper  Company. 

e.  Name  of  Project:  Willamette  Falls 
Project. 

f.  Location:  Willamette  River. 
Clackamas  County.  OR , 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  Section  791(a)-825(r). 

h.  Applicant  Contact:  Richard  Reiten. 
Portland  General  Electric  Company.  121 
S.W.  Salmon  Street.  Portland,  OR 
97204,  (503)  464-8005. 

i.  FERC  Contact:  Hillary  Berlin.  (202) 
219-0038. 

j.  Comment  Date:  September  6, 1996. 

k.  Description  of  Application:Xb/a 
proposed  amendment  is  to 
decommission  the  six  water  power  units 
currently  licensed  for  the  Simpson 
facilities,  which  are  uneconomical  due 
to  high  maintenance  costs  and  restricted 
water  usage.  The  total  installed  capacity 
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would  be  reduced  from  27,080  kW  to 
16,785  kW. 

I.  The  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
and  DZ. 

4  a.  Type  of  Application:  loinl 
Application  for  Transfer  of  License. 

b.  Project  No.:  2851-011. 
c  Date  Filed:  June  17, 1996. 

d.  Applicants:  James  River  Paper 
Company,  Inc.  and  The  Fonda  Group, 
Inc. 

e.  Name  of  Project:  Natural  Dam 
Hydroelectric  Project. 

f.  Location:  On  the  Oswegatchie  River, 
Village  of  Gouvemeur,  St.  Lawrence 
County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(aM25(r). 

h.  Contacts: 

Mr.  Clifford  A.  Cutchins,  IV,  Senior 
Vice  President,  James  River  Paper 
Company.  Inc..  120  Tredegar  Street, 
Post  Office  Box  2218.  Richmond, 
VA  23218,  (804)  649-J444. 
Mr.  Harvey  L.  Friedman,  The  Fonda 
Group,  inc..  115  Stevens  Avenue, 
Valhalla.  NY  10593-1252,  l-(800) 
723-6878  Ex.  228  or  (914)  747- 
2600. 
i.  FEBC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  219-2671. 
j.  Comment  Date:  September  5, 1996. 
k.  Description  of  the  Prpposed  Action: 
The  licensee.  James  River  Paper 
Company.  Inc.  seeks  to  transfer  the 
project  license  lo  The  Fonda  Group,  Inc. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

5  a.  Type  of  Application:  At-Buill 
Exhibits.- 

b.  Project  No.:  2547-064. 
c  Dote  Filed:  July  20, 1995,  April  17. 
1996,  and  June  19, 1996. 

d.  Applicant:  Swanton  Village, 
Vermont. 

e.  Name  of  Project:  Highgate  Falls 
Project. 

f.  Location:  On  the  Missisquoi  River 
in  Franklin  County.  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Harold 
Titemore,  Electric  Systems  Manager. 
Village  of  Swanton,  120  First  Street, 
Swanton,  VT  05488,  (802)  868-4^00. 

i.  FEBC  Contact:  Paul  Shannon,  (202) 
219-2866. 

j.  Comment  Date:  September  6, 1996. 

k.  Description  of  Filings:  Swanton 
Village,  Vermont,  Bled  as-built  exhibits 
J.  K,  L.  and  M  with  the  Commission  for 
the  Highgate  Falls  Project,  in  accordance 
with  article  30  of  the  May  24, 1984. 
Order  Issuing  License.  The  exhibits 
show  and  describe  the  constructed 
project  features.  The  original  license 


authorized  the  project  to  have  a  normal 
reservoir  elevation  of  200  feet  USGS.  A 
Conunission  order  dated  January  7, 
1992,  amended  the  license  to  lower  the 
crest  elevation  of  the  project's  dam  lo 
190  feel  USGS.  The  licensee  5  filing 
revises  the  project  boundary  on  the  as- 
built  exhibit  K  to  reflect  operating  the 
project  at  a  reservoir  elevation  of  190 
feet  USGS. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

6  a.  Type  of  Application:  Amendment 
of  Exemption. 

b.  Project  No.:  4908-011. 

c.  Date  Filed:  November  28, 1995. 

d.  Applicant:  Tannery  Island  Power 
Company. 

e.  Mime  of  Project:  Tannery  Island 
Hydroelectric  Project. 

r  Location:  On  the  Black  River  in  the 
town  of  Wilna,  Jefferson  County,  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Mary  f. 
Ruderman.  30  North  Main  Street, 
Carthage,  NY  13619,  (315)  493-1472. 

i.  FEhC  Contact:  Robert  Gwynn,  (202) 
219-2764. 

j.  Comment  Date:  September  6, 1996. 

k.  Description  of  Filing:  Tarmery 
Island  Power  proposes  to  install  1-foot 
high  flashboards  on  the  Big  Spicer  and 
Little  Spicer  Dams.  The  fiashboards  will 
be  placed  seosonally  from  April  15,  at 
the  earliest,  until  December  17,  at  the 
latest,  when  they  will  be  removed.  The 
flashboards  on  Big  Spicer  dam  will 
contain  5  openings  to  direct  88  cfs  of 
discharge  to  specific  downstream  areas. 
The  flashboards  on  Little  Spicer  dam 
will  contain  3  openings  to  direct  18  cfs 
of  discharge  to  specific  downstream 
areas. 

The  dams  have  an  irregular  crest 
elevation  and  currently  need  a 
minimum  discharge  of  500  cfs  to 
provide  adequate  water  to  downstream 
reaches  of  the  river.  The  proposed 
flashboards  will  provide  a  more  uniform 
distribution  of  water  to  the  downstream 
reaches  with  a  lower  minimum 
discharge  of  106  cfs. 

I.  This  paragraph  also  consists  of  the 
following  standard  paragraphs;  B,  Cl, 
and  D2. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 


allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  dale  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  Ihe  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  Ihe  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies 
Under  Permit — A  preliminary  permit,  if 
issued,  does  not  authorize  construction. 
The  term  of  the  proposed  preliminary 
permit  would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project 
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B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 

Protests,  or  motions  to  intervene  must 
B  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene^ 
Anyone  may  submit  a  protest  or  a 
motion  lo  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210. 
385.211,  and  385.214.  In  determining 
the  appropriate  action  lo  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  lo  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS',  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST",  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  ihe  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Conunission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Enermr 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST",  OR 
'•MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
fiUiig  refers.  Any  of  Ihe  above-named 
documents  must  be  filed  by  providing 


Ihe  original  and  Ihe  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  {Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Cormnents — Federal, 
slate,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fiom  the  Applicant.  If  an  agency  does 
not  file  comments  within  me  lime 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
ci^y  of  an  agency's  comments  must  also 
be  sent  to  the  AppHcant's 
representatives. 

D8.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  Ihe  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCATION,"  or  ""COMPETING 
APPUCA-nON;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
Ihe  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  ftum  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
An  additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
at  the  above  address.  A  copy  of  any 
protest  or  motion  to  intervene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application. 


Dated:  luly  25, 1996  ia  Washingioo.  DC 
LskD.CulMU, 
Secretary. 

IFR  Doc  96-19661  Piled  «-l-fi6:  l:4S«n| 
■uan  coot  anr-ei-r 

[Daotat  No.  CPW-843-000,  M  «J 

Southern  Natural  Oaa  Company,  at  ai. 
Natural  Oaa  Caitiflcala  FiNnga 

July  2S,  1996. 

"Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Soulhern  Natural  Gas  CompaDy 

jDockel  No.  CP9e-643-000l 

Take  notice  thai  on  July  16, 1996, 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563, 
filed  in  Docket  No.  CP96-643-000  a 
request  pursuant  lo  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  tmder  the  Nalural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  lo  construct  and  operate 
new  delivery  point  facilities  in  Carroll 
County,  Georgia,  to  accommodate 
deliveries  of  natural  gas  to  Southwire 
Corporation  (Soulhwire),  under 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP82-406-000  pursuant  to 
Section  7  of  Ihe  Nalural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  requests  authorization  to 
construct  and  operate  facililies 
consisting  of  a  dual  4-inch  meter  station 
and  appurtenant  facilities,  to  be  located 
on  Southern's  20-inch  North  Main  Loop 
and  24-inch  North  Main  2nd  Loop.  The 
cost  of  the  facililies  is  estimated  at 
$260,900.  II  is  staled  that  Southwire  will 
reimburse  Southern  for  the  construction 
cost.  Southern  states  thai  it  will 
transport  gas  for  Southwire  under  its 
Rate  Schedule  IT.  It  is  asserted  that 
Southern  has  the  capability  lo 
accomplish  the  deliveries  proposed 
without  delrimeni  or  disadvantage  to  its 
other  customers.  II  is  further  asserted 
thai  the  deliveries  at  the  proposed 
facilities  will  have  no  adverse  eflecl  on 
Southern's  peak  day  capacity. 

Comment  date:  September  9, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  ANK  Pipeline  Company 

(Docket  No.  CP96-646-0O0I 

Take  notice  that  on  July  19. 1996. 
ANR  Pipeline  Company  (ANR)  filed  in 
Docket  No.  CP96-646-000  a  request 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA),  for  an  order  permitting 
and  approving  the  abandonment,  by 
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sale,  of  ANR's  fifty  percent  interest  in 
certain  4-inch  metering  facilities  to 
Transwestera  Pipeline  Company 
(Transwestem).  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission. 

The  4-inch  metering  facilities  are 
located  at  an  intermnnection  between 
ANR  and  Transwestem  in  Roberts 
County,  Texas.  Transwestem  operates 
the  facilities  and  delivers  natural  gas  to 
ANR  at  this  interconnection.  Presently. 
the  4-inch  metering  facilities  are  jointly 
owned  by  Transwestem  (50%)  and  ANR 
(50%). 

The  4-inch  metering  facilities  consist 
of  two  4-inch  meter  runs,  flow  control 
and  pressure  regulation  facilities.  The 
sale  price  of  the  facilities  will  be  eoual 
to  their  net  book  value  as  contained  in 
the  sales  agreement  entered  into  by  ANR 
and  Transwestera.  As  of  April  30. 1996. 
the  net  book  value  of  ANR's  interest  in 
the  4-inch  metering  bcilities  was 
$18,841. 

Comment  date:  August  15. 1996.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Great  Lake*  Ga*  Traiuiniasion 
Limitad  PaitDcnhip 

[Docket  No.  CP«6-647-000l 

Take  notice  that  on  July  19. 1996. 
Great  Lakes  Cas  Transmission  Limited 
Partnership  (Great  Lakes),  One 
Woodward  Avenue,  Suite  1600,  Detroit, 
Michigan  48226,  filed  an  application  in 
Docket  No.  CP96-647-000  pursuant  to 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  construct  and 
operate  various  segments  of  pipeline 
loop,  additional  compression  and 
compression  replacement  equipment, 
and  certain  minor  appurtenant  and 
above-ground  facilities,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Great  Lakes  proposes  to  construct  and 
operate  (1)  Three  separate  segments  (22 
miles,  26.7  miles  and  22.8  miles)  of  36- 
inch  pipeline  loop  totalling  71.5  miles 
in  Kittson,  Clearwater.  Beltrami, 
Hubbard,  and  Carlton  Counties 
Minnesota  and  in  Douglas  County, 
Wisconsin;  (2)  install  two  7.400 
horsepower  (HP)  unit  additions,  one  at 
the  existing  St.  Vincent  Compressor 
Station,  and  one  at  its  existing  Farwell 
Compressor  Station,  located  in  Kittson 
County  and  Clare  County,  Michigan, 
respectively:  (3)  replace  an  aerodynamic 
assembly  at  the  Thief  River  Falls 
Compressor  Station,  located  in  Marshall 
County,  Minnesota:  and  (4)  construct 
and  operate  permanent  above-ground 
facilities  in  Kittson,  Beltrami,  and 
Carlton  Counties.  Mirmesota  and 


Douglas  County.  Wisconsin,  consisting 
of  three  loop-end  crossover  assemblies, 
the  expansion  of  four  existing  mainline 
valve  sites  and,  within  the  existing 
boundaries  of  the  St.  Vincent 
Compressor  Station,  a  loopline  valve 
and  crossover  assembly. 

Great  Lakes  states  that  the  proposed 
facilities  are  necessary  to  permit  it  to 
transport  an  additional  126,000  Mcf  per 
day  (Mcfd)  of  natural  gas  between  a 
point  on  the  Unites  States-Canada 
international  boundary  near  St.  Vincent, 
Minnesota,  and  a  point  on  the  United. 
States-Canada  international  boundary 
near  St.  Clair,  Michigan,  while  at  the 
same  time  serving  existing  firm 
requirements.  Great  Lakes  states  it  has 
executed  precedent  agreements  with 
five  shippers  which  fully  subscribe  the 
proposed  expansion.  Great  Lakes  further 
states  that  the  project  facilities  will 
provide  system-wide  benefits  in  the 
form  of  increased  reUability,  lower 
maintenance  coets,  and  by  eliminating  a 
periodic  capacity  bottleneck  at  the 
beginning  of  Great  Lakes'  system.  Great 
Lakes  indicates  that  it  is  seeking  pre- 
approval  for  roUed-in  rate  treatment,  in 
accordance  with  the  guidelines 
established  by  the  Coirunission's  Pricing 
Policy  for  New  and  Existing  Facilities 
Constructed  by  Interstate  Natural  Gas 
Pipelines  (Docket  No.  PL94-4-000). 
Great  Lakes  states  that  prior  to  filing  the 
application,  it  solicited  its  existing  firm 
customers  to  determine  if  any  were 
willing  to  release  capacity  on  a 
permanent  basis  in  order  to  meet  the 
additional  market  requirements  as  an 
alternative  to  construction  of  new 
facilities.  No  shipper  offered  to 
relinquish  its  capacity  entitlement. 

Great  Lakes  proposes  to  construct  its 
project  in  two  phases  so  to  avoid 
constructing  the  majority  of  its  facilities 
during  an  environmentally  sensitive 
period.  Great  Lakes  seeks  to  construct 
26.7  miles  of  pipeline  looping  in 
Clearwater,  Beltrami,  and  Hubbard 
Counties  Minnesota  between  October  1, 
1997  and  February  15. 1998,  and  to 
construct  the  remaining  facilities  during 
the  1988  construction  season.  Great 
Lakes  proposes  to  have  all  facilities  in 
service  by  November  1, 1998. 

Great  Lakes  estimates  that  the  project 
will  cost  $149,300,000  and  that  rolled- 
in  rale  treatment  will  have  less  than  a 
5  percent  impact  on  existing  rates. 

Comment  date:  August  IS.  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Florida  Gas  Tranaminion  Company 

(Docket  No.  CF96-649-0001 

Take  notice  that  on  )uly  22, 1996, 
Florida  Gas  Transmission  Company 
(Applicant),  P.O.  Box  1188,  Holiston, 


Texas  77251-1188,  filed  in  Docket  No. 
CP96-649-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  new  delivery 
point,  under  blanket  certificate  issued  in 
Docket  No.  CP82-553-000,i  all  as  more 
fully  set  forth  in  the  request  for 
authorization  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Applicant  proposes  to  construct  a 
new  delivery  point  in  Wakulla  County, 
Florida  for  the  Gty  of  Tallahassee  to 
accommodate  gas  deliveries  to  certain 
new  industrial  customera  on  an 
interruptible  basis.  Tallahassee  elected 
to  reimburse  Applicant  for  all 
construction  costs  relating  to  the  new 
meter  station  in  lieu  of  customer 
ownership;  estimated  to  be  $114,000. 
Applicant  proposes  to  deliver  up  to 
1000  MMBtu  of  gas  per  day  at  60  psig. 
Applicant  explains  that  the  prop<»ed 
quantities  would  be  served  trom  current 
existing  certificated  volumes. 

Applicant  holds  a  blanket 
transportation  certificate  pursuant  to 
Part  284  of  the  Commission's 
Regulations  issued  in  Docket  No.  CP89- 
555-000.^  Applicant  states  that 
construction  of  the  proposed  delivery 
point  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  service  proposed 
herein  without  determent  or 
disadvantage  to  Applicant's  other 
customera. 

Comment  date:  September  9, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  lo  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conmiission's 
Rules. 


'  Sm.  21  FDtC  1  S2.23S  (ig«2|. 
1  Sm.  51  FERC 1 61.30S  (19WI. 
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Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natiu^l  Gas  Act 
and  the  Commisiiion's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  lo  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  Instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  purauant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore. 
.  the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lou  D.  Cashell. 
Secretary. 

IFR  t>oc  96-19669  Filed  8-1-96;  8:45  ami 
■iLUHa  COM  tm-w-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-S649-0] 

Acid  Rain  Program:  Notice  of  Final 
Opt-In  Pemtlts 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  opt-in  permits. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing  two  final 
five-year  opt-in  permits:  one  for  the 
DuPont-Johnsonville  Plant  facility 
(Dupont)  in  Tennessee  and  one  for  the 
Warrick  Power  Plant  facility  (Warrick) 
in  Indiana,  in  accordance  with  the  Acid 


Rain  Permits  and  Opt-in  regulations  (40 
CFR  parts  72  and  74.  respectively). 
ton  FURTHER  MFORMATION  CONTACT:  For 
Dupont:  Jenny  Jachim,  (404)  347-3555, 
extension  4166,  EPA  Region  4;  for 
Warrick:  Cecilia  Mijares,  (312)  886- 
0968,  EPA  Region  5. 
Dated:  June  27. 1996. 
Brian  |.  McLean. 

Director,  Acid  Hain  Division.  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

IFR  Doc  96-19709  Filed  8-1-96:  8:4S  ami 
SILLIHO  coot  UK  M  P 


[AD-FRL-S546-6] 

Notice  of  Establishment  of  the 
Industrial  Combustion  Coordinated 
Rulemaking  Advisory  Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Establishment  of  Industrial 
Combustion  Coordinated  Rulemaking 
Advisory  Committee. 

SUMMARY:  As  required  by  section  9(b)(2) 
of  the  Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  App.  2.  section  9(c), 
EPA  hereby  gives  notice  of  the 
estabhshment  of  the  Industrial 
Combustion  Coordinated  Rulemaking 
Advisory  Committee  (hereafter  referred 
to  as  the  Coordinating  Committee).  The 
EPA  has  determined  that  this  action  is 
in  the  public  interest  and  thai  the 
Coordinating  Committee  will  support 
EPA  in  performing  its  duties  and 
responsibilities  under  sections  111.  112. 
and  129  of  the  Clean  Air  Act  (the  Act). 

The  Coordinating  Committee  has  been 
established  and  members  will  include  a 
balanced  representation  of  interested 
persons  with  professional  qualifications 
and  experience  lo  contribute  to  the 
functions  of  the  Cx>ordinating 
Committee.  Members  will  be  drawn 
from:  environmental,  public  health, 
pollution  prevention,  and 
environmental  justice  groups:  Stale/ 
local  regulatory  agencies:  affected 
sources  (includes  a  variety  of  industrial, 
commercial,  and  institutional 
establishments  as  well  as  small 
businesses  and  government  and  tribal    . 
agencies  that  own  boilers,  process 
healers,  waste  incinerators,  combustion 
turbines,  and/or  IC  engines): 
manufacturers — including  small 
business  manufacturers — of  combustors. 
emission  controls,  emission  monitoring/ 
testing  equipment,  and  pollution 
prevention  techniques:  fuel  producers 
and  suppliers:  labor  and  academic 
research:  and  EPA. 

Another  Federal  Register  notice  will 
be  published  to  aimounce  the  initial 


meeting  dates  and  the  members  selected 
by  EPA  to  be  on  the  Coordinating 
Committee.  The  EPA  is  actively  seeking 
nominations  for  the  Coordinating 
Committee  and  the  Work  Groups.  The 
Federal  Register  notice  announcing  the 
intent  to  form  an  Advisory  Committee, 
requesting  nominations  for  candidates, 
and  announcing  a  public  meeting  to  be 
held  on  July  24. 1996  was  published  on 
June  21.  1996  (61  FR  31883). 
DATES:  The  first  meeting  of  the 
Industrial  Combustion  Coordinated 
Rulemaking  Coordinating  Committee 
will  be  held  in  early  October.  The  firet 
Work  Group  meetings  are  also  expected 
lo  be  held  in  October. 
INSPECTION  Of  DOCUMENTS:  Docket. 
Minutes  of  the  meetings,  as  well  as 
other  relevant  materials,  will  be 
available  for  public  inspection  at  EPA 
Air  Docket  No.  A-96-17.  and  is  also 
available  on  ihe  Technology  Transfer 
Network  (see  below).  The  docket  is  open 
for  publicjiispection  and  copying 
between'8  a.nl.  and  4  p.m.,  Monday 
through  Friday  except  for  Federal 
~"B8lid«ys.  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  401  M  Street  SW.. 
Washington,  DC  20460.  The  docket  is 
located  at  the  above  address  in  Room 
M-1500,  Watereide  Mall  (ground  floor). 
Copies  of  docket  items  may  be  mailed 
on  request  from  the  Air  and  Radiation 
Docket  and  Information  Center  by 
calling  (202)  260-7548  or  7549.  The 
FAX  number  for  the  Center  is  (202)  260- 
4000.  A  reasonable  fee  may  be  charged 
for  copying. 

Technology  Transfer  Network.  The 
TTN  is  one  of  the  EPA's  electronic 
bulletin  boards.  Information  on  the 
ICCR  can  be  downloaded  by  choosing 
the  "ICCR-Industrial  Combustion 
Coordinated  Rulemaking  Process" 
selection  from  the  Technical 
Information  Areas  menu.  The  service  is 
bee  except  for  the  cost  of  a  phone  call. 
Dial  (919)  541-5472  for  up  to  a  14.400 
bits-per-second  (bps)  modem.  If  more 
information  on  the  TTN  is  needed,  call 
the  help  desk  at  (919)  541-5384. 
ADDRESSES:  the  location  of  the 
upcoming  Work  Group  meetings  and 
Coordinating  Cximmittee  meeting  will  be 
announced  in  a  later  Federal  Register 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Porter,  Combustion  Group,  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  NC  27711: 
telephone  number  (919)  541-5251. 
SUPPLEMENTARY  INFORMATION:  Two 
copies  of  the  Coordinating  Committee 
charter  are  filed  with  appropriate 
committees  of  Congress  and  the  Library 
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of  Congress  and  are  available  upon 
request.  The  purpose  of  the 
Coordinating  Committee  is  to  assist  EPA 
in  the  development  of  regulations  to 
control  emissions  of  air  pollutants  from 
industrial,  commercial,  and  institutional 
combustion  of  fuels  and  non-hazaidous 
solid  wastes.  The  Coordinating 
Committee  will  attempt  to  develop 
recommendations  for  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  implementing  section  112 
and  solid  waste  combustion  regulations 
implementing  section  129  of  the  Act, 
and  may  review  and  make 
recommendations  for  revising  and 
developing  new  source  performance 
standards  (NSPS)  under  section  111  of 
the  Act.  The  regulations  will  cover 
boilers,  process  heaters,  industrial/ 
commercial  and  other  (non-hazardous) 
waste  incinerators,  stationary  internal 
combustion  engines,  and  stationary  gas 
turbines. 

The  Coordinating  Committee  will 
provide  a  means  for  considering 
important  regulatory  issues  and 
building  stakeholder  consensus  on  these 
issues  prior  to  proposal.  The 
Coordinating  Committee  will  establish 
Work  Groups  as  necessary  to  fulfill 
these  objectives.  The  Coordinating 
Committee  approach  will  lead  to  better 
regulations  and  is  consistent  with 
agency  initiatives  to  use  flexible, 
common-sense  approaches,  avoid 
duplication,  and  involve  stakeholders  in 
the  regulatory  process. 

The  Coordinating  Committee  will 
coordinate  information  collection  and 
analysis  for  the  various  combustion 
source  categories  and  make 
recommendations  on  all  aspects  of  the 
regulation  including,  but  not  limited  to, 
applicability,  definitions,  emissions 
Umitations,  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements.  The  Coordinating 
Committee  shall  hold  meetings,  collect 
and  analyze  information,  analyze  issues, 
conduct  reviews,  perform  studies, 
produce  reports,  and  make  regulatory 
recommendations.  In  developing 
regulatory  recommendations,  the 
Coordinating  Committee  will  strive  to 
reach  consensus,  where  consensus  is 
defined  as  a  recommendation  that  all 
parties  can  accept  or  support,  although 
it  may  not  be  their  first  choice.  If 
consensus  is  not  reached,  the 
Coordinating  Committee  shall  report 
majority  and  minority  recommendations 
to  EPA.  The  EPA  retains  its  full  and 
independent  decision-making  authority 
and  responsibility.  A  consensus-based 
recommendation  to  EPA  will,  however, 
be  given  great  consideration  in  these 
decisions. 


The  Cknrdinating  Committee  likely 
will  need  several  closely-spaced 
meetings  during  the  initial  phases  of  the 
Industrial  Combustion  Coordinated 
Rulemaking.  After  that,  regular  quarterly 
meetings  may  be  sufficient.  The  FACA 
requites  that  these  meetings  be  open  to 
the  public  and  that  there  be  an 
opportunity  for  interested  persons  to  file 
comments  before  or  after  meetings,  or  to 
make  statements  as  permitted  by  the 
Coordinating  Committee's  guidelines 
and  to  the  extent  time  permits.  In 
accordance  with  these  requirements,  the 
first  and  subsequent  meetings  of  the 
Coordinating  Committee  will  be  open  to 
the  public.  Any  comments  can  be  sent 
to  the  docket  at  the  address  listed  under 
"Inspection  of  Documents". 

Dated:  )uly  26, 1996. 
Mary  D,  NIchsh. 
Assistant  Administrator. 
IFK  Doc  96-19705  Filed  8-1-96:  8:45  ami 


(ER-FRL-MTI-q 

Environmental  bnpaet  Statamanta; 
Notieaof  Avaltabillty 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  July  22, 1996 

Through  July  26. 1996  Pursuant  to  40 

CFR  1506.9. 

£25  No.  9603*0.  FINAL  EIS,  FRC.  ME. 
Lower  Androscoggin  River  Basin 
Hydroelectric  Project,  Gulf  Island- 
Deer  Rips  Project  (FERC  No.  2283- 
005)  and  Marcal  Project  (FERC  No. 
11482-000)  Relicensing  and 
Licensing,  Androscoggin  County,  ME, 
Due:  September  03,  1996.  Contact: 
AUan  E.  Creamer  (202)  219-0365. 

EIS  No.  96034 1 ,  FINAL  EIS,  FRC,  WA, 
Nisqually  Hydroelectric  Project 
(FERC.  No.  1862)  Issuing  New  License 
(Relicense),  Nisqually  River,  Pierce, 
Thurston  and  Lewis  (Aunties,  WA, 
Due;  September  03, 1996,  (>)ntact: 
Edward  R.  Meyer  (202)  208-7998. 

E!S  No.  960342.  FINAL  EIS,  COE,  MN, 
Northwestern  Miimesota  Basin  Flood 
Control  Impoundments  and  Flood 
Damage  Reduction  Project, 
Construction  and  Operation,  Red 
River,  St.  Paul  District,  MN,  Due: 
September  03, 1996,  Contact:  Robert  J. 
Whiting  (612)  290-5264. 

£75  No.  960343.  DRAFT  EIS.  NPS,  CA, 
Son  Francisco  Maritime  National 
Historical  Park,  General  Management 
Plan,  Implementation,  San  Francisco 
County,  CA.  Due:  September  27. 1996. 
Contact:  Alan  Scfamierer  (415)  744- 
3971. 


EIS  No.  960344.  DRAFT  EIS.  FEM.  GA. 
Albany  Flood  Recovery  Activities. 
Replacement  of  Damaged  Public 
Schools,  Housing  and  Businesses. 
Albany  and  Etougherty  Counties.  GA, 
Due:  September  16. 1996,  Contact: 
Todd  Davidson  (404)  853-4401. 

£75  No.  960345.  FINAL  EIS,  CX)E.  LA, 
Amite  River  and  Tributaries  Flood 
Control  Project.  Implementation,  East 
Baton  Rouge  Parish  Watershed, 
Florida  Parishes,  LA.  Due:  September 
03. 1996,  Contact:  Bill  Wilson  (504) 
862-2527. 

£75  No.  960346.  FINAL  EIS.  AFS,  AR. 

'.   Renewal  of  the  Shoitleaf  Pine/ 
Bluestem  Grass  Ecosystem  and 
Recovery  of  the  Red-cockaded    ~ 
Woodpecker.  Amendment  No.  22  to 
the  Ouachita  National  Forest  Land 
and  Resource  Management  Plan,  Scott 
and  Polk  Counties,  AR.  Due: 
Septemtwr  03, 1996.  Contact:  John 
Cleeves  (501)  321-5251. 

£75  No.  960347,  FINAL  EIS.  NPS.  CA, 
Lava  Beds  National  Monument, 
General  Management  Plan. 
Implementation.  Siskiyou  and  Modoc 
Counties.  CA,  Due:  September  03, 
1996.  Contact:  Dan  Olson  (415)  744- 
3968. 

£75  No.  960348,  FINAL  EIS.  FHW.  CA. 
River  Street  Widening  in  Santa  Cruz. 
Improvements  from  Water  Street  to 
Highway  1.  Funding  and  Right-of- 
Way  Grant,  Santa  Cruz  County,  CA, 
Due:  September  03, 1996,  Contact: 
John  Schultz  (916)  498-5041. 

£75  JVo.  960349,  DRAFT  EIS,  NRC.  OH. 
Shieldalloy  Femoalloy  Plant 
Decommissioning  Plan,  Approval, 
Cambridge.  Geurnsey  County,  OH, 
Due:  September  16, 1996,  Contact: 
Mark  Thaggard  (301)  415-6718. 

£75  No.  960350,  DRAFT  SUPPLEMENT, 
FHW,  VA,  DC,  MD,  Woodrow  Wilson 
Bridge  Improvements,  Updated 
Information  concerning  Subsequent 
Development  of  Two  Alternatives 
since  the  January  1996  DSEIS,  I-95/I- 
495  (Capital  Beltway),  Telegraph  Road 
to  MD-210,  Funding,  COE  Section  10 
and  4(M  Permits  and  CGD  Bridge 
Permit  Issuance,  City  of  Alexandria, 
Fairfax  County,  VA;  Prince  George's 
County,  MD  and  DC  Due:  September 
20, 1996,  Contact:  David  C.  Gramble 
(410)  962-2542. 

£75  No.  960351.  DRAFT  EIS,  FHW,  MO, 
MO-IQ,  MO-107  and  US  54 
Improvements  and  Extension,  US  61 
near  Bowling  Green  and  New  London 
on  the  East  to  Mark  Twain  Lake  and 
the  Mexico  Bypass  on  the  West, 
Funding  and  COE  Section  404  Permits 
Issuance,  Pike,  Monroe,  Ralls  and 
Audrain  Coimties,  MO,  Due: 
September  20, 1996,  (>>ntact:  Don 
Neumann  (573)  636-7104. 
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£75  No.  960352.  DRAFT  EIS,  COE,  MS, 
LA,  Pearl  River  in  the  Vicinity  of 
Walkiah  Bluff,  Wetland  Restoration, 
Implementation,  Picayune,  Pearl 
River  County,  MS  and  St.  Tammany 
Parish,  LA,  Due:  September  16, 1996, 
Contact:  Gary  Young  (601)  631-5960. 

Amended  Notice* 

£75  No.  960231.  DRAFT  EIS,  NPS.  CA, 
Santa  Rosa  Island  Resources 
Management  Plan,  Improvements  of 
Water  Quality  and  Conservation  of 
Rare  Species  and  their  Habitats, 
Channel  Islands  National  Park,  Santa 
Barbara  County,  CA,  Due:  September 
09, 1996,  Contact:  Allen  Schmierer 
(415)  744-3971. 
Published  FR  05-24-96— Review 

Period  extended. 
Dated:  July  30, 1996. 

WimuaO-Diclma. 

Director  NEPA  Compliamx  Division,  Office 

of  Federal  Activities. 

IFR  Doc  96-19714  Filed  6-I-M;  8:4^  ami 

■UJNO  COOC  Ml^4frm 

(ER-Fm.-«4T1-4| 

Envkonmental  Impact  Statamanta  and 
RagulathMia;  AvaiiabUlty  of  EPA 
Commanta 

Availability  of  EPA  conunents 
prepared  July  15, 1996  Through  July  19, 
1996  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Enviraiunental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05, 1996  (61  FR  15251). 

Draft  EISs 

ERP  No.  DA-AFS-L82010-00  Rating 
LO,  Pacific  Northwest  Region  National 
Forests,  Nursery  Pest  Control 
Management  Plan,  Additional 
Information  concerning  Changes  to  a 
List  of  C^iemical  Pesticides  and 
Streamlining  the  Process  for  Future 
Changes  Approved  for  Use  at  J.  Herbert 
Stone,  Bend  Pine  and  Wind  River 
Nurseries  and  Dorena  Tree 
Improvement  Center,  WA  and  OR. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

FmalEISa 

EBP  No.  F-AFS-L6S208-AK 
Shamrock  Timber  Sales,  Timber 


Harvesting  and  Road  Construction, 
Stikine  Area,  Kupreanof  Island,  Tongass 
National  Forest,  Implementation,  AK. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  fonnal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L6S2Sa4D  Vibite 
Sand  Plaiming  Area  Ecosystem 
Management  Project,  Implementation, 
Clearwater  National  Forest,  Powell 
Ranger  District,  Idaho  County,  ID. 

Surrunary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

EBP  No.  F-AFS-L652S4-AK 1995 
Mendenhall  Glacier  Recreation  Area 
Management  Plan,  Implementation, 
Tongass  National  Forest,  Juneau  Ranger 
District,  Chatham  Area,  AK. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  prepariiig  agency. 

£7!7'  No.  F-BLM-K87035-NV 
Bootstrap/Capstone  and  Tara  Open-Pit 
Gold  Mine  Project.  (Construction  and 
Operation  Approval.  Plan  of  Operation, 
Elk  and  Eureka  Counties.  NV. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-BIM-L6B243-OR  lake 
Abert  Area  Designation  as  an  Area  of 
Oitical  Environmental  Concerns 
(ACEC).  High  Desert  Management 
Framework  Amendment  Plan.  Right-of- 
Way  Grant  and  Drilling  Permit.  Valley 
Falls.  Lake  County.  OR. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-DOE-A0982S-00 
Disposition  of  Surplus  Weapons-Usable 
Highly  Enriched  Uranium  (HEU)  to  Low 
Enriched  Uranium  (LEU).  Site  Selection. 
Y-12  Plant  Oak  Ridge,  TN;  Savaimah 
River  Site,  Aiken,  SC;  Babcock  &  Wilcox 
Naval  Nuclear  Fuel  Division, 
Lynchburg,  VA  and  Nuclear  Fuel 
Services  Plant.  Erwin.  TN. 

Summary:  EPA's  previous 
environmental  concerns  have  been 
adequately  addressed,  therefore,  EPA 
had  no  objections  to  the  project  as 
proposed. 

ERP  No.  F-MMS-LO202S-AK  Beaufort 
Sea  Planning  Area  Proposed  1996  Oil 
and  Gas  Lease  Sale  No.  144,  Lease 
Offerings,  Alaska  Outer  Continental 
Shelf  (OCS),AK. 

Surrunary.  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 


EBP  No.  F-NRC-A00164-00  Naclear 
Power  Plants  Operating  Licenses, 
NUREG-1437,  Renewal,  NPDES  Permit. 

Summary:  EPA  expressed  concerns 
with  the  proposed  approach  to  purposes 
and  need,  the  level  of  consideration  of 
environmental  justice,  and  a  number  of 
radiation  issues  and  provided  detailed 
comments  for  cmsideration  for  the 
Record  of  Decision  and  the  final  rule. 

ERP  No.  FS-COE-L3904S~AK  Chigiuk 
Small  Boat  Harbor  Development  and 
Construction,  Updated  Information 
concerning  Selected  Alternative  Site  2, 
Anchorage  Bay,  Alaska  Peninsula,  AK. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  luly  30, 1996. 
WiUiaB  D.  Dickcnon, 
Director,  NEPA  CompliarKe  Division.  Office 
of  Federal  Activitjes. 
IFR  Ooc  96-19715  Filed  8-I-S6: 8:45  ami 


[FnLr«S4»^ 

Common  Sanaa  biMaUva  Council 
(CSIC),  Automoblla  Manufacturing 
Saetor  SuboomoMtt  MaeAng 

AGENCY:  Environmental  Protectioo 
Agency  (EPA). 

ACnOM:  Notification  of  Public  Advisory 
CSIC  Automobile  Manufacturing  Sector 
Subconunittee  Meeting:  open  meeting. 

SUMMADV:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
Automobile  Manufacturing  Sector 
Subcomihittee  of  the  Conunon  Sense 
Initiative  Council  will  meet  on  August 
20, 1996,  in  Washington,  DC.  The 
meeting  is  open  to  the  public. 
OPEN  MEETVia  NOTICE:  Notice  is  hereby 
given  that  the  Environmental  Protection 
Agency  is  holding  an  open  meeting  of 
the  Automobile  Manufacturing  Sector 
Subcommittee  (CSIC-AMS)  on  Tuesday, 
August  20, 1996.  from  9:00  a.m.  EDT  to 
4:30  p.m.  EDT.  The  meeting  will  be  held 
at  the  Omni  Shoreham  Hotel,  (Hampden 
Room),  2500  Calvert  Street,  N.W., 
Washington,  DC.  During  the  August  20 
meeting,  discussions  will  include  how 
the  teams  or  subconunittee  should  move 
individual  or  a  group  of  projects 
forward  and  how  |p  handle  sector 
projects  that  have  implications  outside 
the  auto  sector. 

The  CSI(2-AMS  has  formed  three 
project  teams — Regulator)'  Initiatives: 
Alternative  Sector  Regulatory  System/ 
Conununity  Technical  Assistance;  and 
Life  Cycle  Management/Supplier 
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Partnership.  An  Agenda  will  be 
available  August  9, 1996. 

Seating  may  be  limited,  therefore, 
advance  registration  is  recommended. 
Any  person  or  organization  interested  in 
attending  the  meeting  should  contact 
Ms.  Carol  Kemker,  Designated  Federal 
Official  PFO),  no  later  than  August  13, 
1996,  at  (404)  347-3555  extension  4222. 
Each  individual  or  group  widiing  to 
make  oral  presentations  will  be  allowed 
a  total  of  three  minutes. 

Intp^Tt'if"  of  Subcommittee  DocnmentB 

Documents  relating  to  the  above 
Sector  Subcommittee  meeting,  will  be 
publicly  available  at  the  meeting. 
Thereafter,  these  documents,  together 
with  the  ofScial  minutes  for  the 
meeting,  will  be  available  for  public 
inspection  in  room  2821M  of  EPA 
Headquarters,  Common  Sense  Initiative 
Program  Staff,  401  M  Street,  SW., 
Washington.  DC  20460,  telephone 
number  (202)  260-7417.  Common  Sense 
Initiative  information  can  be  accessed 
electronically  through  contacting 
Katherine  Brown  at 
brown.katberineaepamail.gov. 
Fon  FURTHER  MfOfltMTION:  For  more 
information  about  this  Automobile 
Manufacturing  Sector  Subcommittee 
Meeting,  contact  Carol  Kemker,  DFO  on 
(404)  347-3555  extension  4222,  Keith 
Mason,  Alternate  DFO  at  (202)  260- 
1360,  or  Julie  Lynch,  alternate  DFO  at 
(202)  260-^000. 

Dated:  July  29, 1996. 

Acting  DesignalBd  Fedmal  Officer 

fFK  Doc  96-19708  FiM  »-1-96:  8:45  ami 
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[Fm.-864<-7] 

Agency  Information  Collaction 
AcUvltl«s  Under  0M8  Review 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  writh  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  annouiKes  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  PRA 
clearance  requests.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  Bisplays  a 
currently  vahd  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 
FOM  FURTHER  MFOMMTION  CONTACT: 
Sandy  Farmer.  (202)  260-2740. 


Pleese  refer  to  the  appropriate  EPA 
ICR  Number. 

8UPt>l.aKNTARV  MKWMATION: 

OMB  Responses  to  Agtatj  PKA 
Clearance  Raqnesli 

OMB  Approvals 

EPA  ICR  No.  1504.03;  Data  Generation 
for  Registration  Activities;  was 
approved  07/10/96:  OMB  No. 
2070-0107;  expires  07/31/99. 

EPA  ICR  No.  1131.05:  NSPS  for  Glass 
Manuhcturing  Plants  (Subpart  CC);  was 
approved  7/22/96:  OMB  No.  2060-0054; 
expires  07/31/99. 

EPA  ICR  No.  1081.05;  NESHAP  lor 
Inorganic  Arsenic  Emissions  from  Glass 
Manubcturing  Plants:  was  approved  07/ 
12/96;  OMB  No.  2060-0043;  expires  07/ 
31/99. 

EPA  ICR  No.  0282.08;  Emission  Defect 
Information  and  Voluntary  Emissions  - 
Recall  Reports:  was  approved  07/12/96: 
OMB  No.  2060-0048:  expires  07/31/99. 

EPA  ICR  No.  0095.08;  Pre- 
Certification  and  Testing  Exemptions 
Reporting  and  Recordkeeping 
Requirements:  was  approved  07/12/96; 
OMB  No.  2060-0007;  expires  07/31/99. 

EPA  I^  No.  1739.02;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  the  Printing  and 
Publishing  Industry:  was  approved  07/ 
19/96;  OMB  No.  2060-0335;  expires  07/ 
31/99. 

EPA  ICR  No.  1656.03;  Information 
Collection  Requirements  for  Registration 
and  Documentation  of  Risk  Management 
Plans  under  Section  112(r)  of  the  Clean 
Air  Act,  as  Amended:  was  approved  07/ 
18/96;  OMB  No.  2050-0144:  expires  07/ 
31/99. 

EPA  ICR  No.  1769.01;  Design  for  the 
Environment  (DFE)  Screen  Printing 
Survey;  was  approved  06/14/96;  OMB 
No.  2070-0150:  expires  06/30/99. 

EPA  ICR  No.  1764.01;  National 
Volatile  Organic  Compound  Emission 
Standards  for  Consumer  Products:  was 
approved  06/28/96;  OMB  No.  2060- 
0348;  expires  06/30/99. 

EPA  ICR  No.  1626.05;  National 
Recycling  and  Emissions  Reduction 
Program:  was  approved  06/28/96:  OMB 
No.  2060-0256;  expires  06/30/99. 

Dated:  July  26, 1996. 
Richard  WsatlBBd. 

Acting  Director ,  Regulatory  Information 
Division. 
IFR  Doc  96-19702  Filed  7-30-96;  5:03  pml 


[Fn.ss4«-q 

Notic*  ol  PropoMd  AdminMraliv* 
SattianMnt;  Lorantz  Bauat  and  Dnim 
Suparfund  Stt* 

AOENCY:  Environmental  Protection 

Agency. 

action:  Notice:  request  for  public 

comment 


r:  In  accordance  with  Section 
122(i)(l)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA,"  commonly  referred  to  as 
Superfund),  42  U.S.C.  9622(i)  and 
Section  7003(d)  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended  (•■RCRA").  42  U.S.C.  6973. 
notice  is  hereby  given  of  a  proposed  cost 
recovery  administrative  settlement 
concerning  the  Lorentz  Barrel  and  Drum 
Superfund  Site  in  San  Jose.  California 
(the  "Site").  The  United  States 
Envirorunental  Protection  Agency 
("EPA")  is  proposing  to  enter  into  a  de 
minimis  settlement  pursuant  to  Section 
122(g)(4)  of  CERCLA.  This  proposed 
settlement  is  intended  to  resolve  the 
liabilities  under  CERCLA  and  RCRA  of 
60  de  minimis  parties  for  all  past  and 
future  response  costs  associated  with 
the  Lorentz  Barrel  and  Drum  Site.  The 
names  of  the  settling  parties  are  listed 
below  in  the  Supplementary 
Information  section.  These  60  parties 
collectively  have  agreed  to  pay 
$1,838,224.30  to  EPA  and  $865,046.72 
to  the  California  Department  of  Toxic 
Substances  Control  ("DTSC"). 

EPA  is  entering  into  this  agreement 
under  the  authority  of  Section  122(g)(4) 
of  CERCLA.  Section  122(g)  authorizes 
early  settlements  with  de  minimis 
parties  to  allow  them  to  resolve  their 
liabilities  at  Superfund  sites  without 
incurring  substantial  transaction  costs. 
A  de  minimis  party  is  one  that 
contributed  a  minimal  amount  of 
hazardous  substances  to  a  site  in 
comparison  to  other  hazardous 
substances  at  a  site,  and  contributed 
hazardous  substances  that  are  not 
significantly  more  toxic  or  of 
significantly  greater  hazardous  effect 
than  other  hazardous  substances  at  a 
site.  Under  the  authority  granted  by 
Section  lZ2(g),  EPA  proposes  to  settle 
with  60  potentially  responsible  parties 
at  the  Lorentz  Barrel  and  Drum 
Superfund  Site,  each  of  whom  is 
responsible  for  no  more  than  one 
percent  of  the  total  hazardous 
substances  sent  to  the  Site,  as  that  total 
is  reflected  on  the  July  29. 1994  waste- 
in  list  developed  by  EPA. 

De  minimis  settling  parties  will  be 
required  to  pay  their  allocated  share  of 
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all  past  response  costs  and  the  estimated 
future  response  costs  at  the  Lorentz 
Barrel  and  Drum  Site,  including  all 
faderal  and  state  response  costs,  and  a 
premium  to  cover  the  risks  of  remedy 
hilure  and  cost  overruns.  One  settling 
de  minimis  party  was  a  party  to  an 
earlier  settlement  with  EPA  ("prior 
settlor")  under  which  the  prior  settlors 
conducted  clean  up  work  at  the  Site. 
EPA  has  calculated  the  value  of  the 
prior  settlors'  work  and  has  arrived  at  an 
equitable  amount  which  this  prior 
settlor  has  agreed  to  pay  to  enter  into 
this  settlement  to  resolve  its  liability  to 
EPA  and  DTSC  for  the  Site. 

EPA  may  withdraw  or  withhold  its 
consent  to  this  settlement  if  comments 
received  during  the  30  day  public 
comment  period  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate. 
DATES:  Pursuant  to  Section  lZ2(i)(l)  of 
CERCLA  and  Section  7003(d)  of  RCRA, 
EPA  will  receive  written  comments 
relating  to  this  proposed  settlement  for 
thirty  (30)  days  following  the  date  of 
publication  of  this  Notice.  If  EPA 
receives  a  request  for  a  public  meeting 
within  thirty  (30)  days  following  the 
date  of  publication  of  this  Notice, 
pursuant  to  Section  7003(d)  of  RCRA, 
EPA  will  hold  a  public  meeting. 
AOORESSES:  Comments  and  requests  for 
a  public  meeting  should  be  addressed  to 
the  Docket  Qerk,  U.S.  EPA  Region  IX 
(RC-1),  75  Hawthorne  Street,  San 
Francisco,  CA  9410S  and  should  refer 
to;  Lorentz  Barrel  and  Drum  Superfund 
Site,  San  Jose,  California,  U.S.  EPA 
Docket  No.  96-01.  A  copy  of  the 
proposed  Administrative  Order  on 
Consent  may  be  obtained  from  the 
Regional  Hearing  Gerk  at  the  address 
provided  above.  EPA's  response  to  any 
comments  received  will  be  available  for 
inspection  from  the  Regional  Hearing 
Clerk;  at  the  Dr.  Martin  Luther  King,  Jr. 
Public  Library.  Reference  Desk,  180  W. 
San  Carlos  Street,  San  Jose,  CA  95113; 
and  at  San  Jose  State  University,  Clark 
Library,  Government  Publications  Desk, 
One  Washington  Square,  San  Jose,  CA 
95192. 

FOR  FURTHER  MFOmiATKM  CONTACT: 
Karen  Goldberg,  Assistant  Regional 
Counsel,  (415)  744-1382,  U.S. 
Environmental  Protection  Agency  (RC- 
3),  Region  9,  75  Hawthorne  Street.  San 
Frandsco.  CA  94105. 
aUPPLBKNTARV  MFORMATION:  The 

proposed  de  minimis  settlement 
resolves  EPA  and  DTSC's  claims  under 
Section  107  of  CERCLA  and  Section 
7003  of  RCRA  against  the  following 
Respondents:  Adhesives  Consultants 
Corp..  Alcal  Roofing.  American 


Contracting,  Amoco,  Anacomp,  Angray 
Merchandking  Corp.,  B  &  W  Chemicals, 
Inc.,  Bell  Industries,  Burke  Industries 
Co.,  Central  Solvents  ft  Chemicals, 
Cham  Art  Laboratories,  Crown 
Zellerbach  Corp.,  Del  Monte  Corp., 
Dopaco  Inc.,  E.F.  Houghton  ft  Co.,  Fuller 
O'Brien  Corporation,  General  Printing 
Ink  Co.,  Glasforms  Inc.,  Industrial  Labs, 
Intel,  International  Paper  Co.,  Jerry 
Mello,  Jhirmack.  John  Jones,  Jones 
Chemicals  Inc..  Kaiser  Aluminum  ft 
Chemical,  Kaiser  Cement,  Lubricating 
Specialties  Co.,  McKesson  Corp.,  Micro 
Metallics  Corp.,  NBK  Corp.,  Norda  Inc. 
Owens  Illinois  Glass  Co.,  Pacific 
Fiberglass,  Personal  Products  Co., 
Pyramid  Painting  Inc.  Raytheon  Co., 
Rheem  Manubcturing  Co.,  Rim 
Industries  Inc.,  Rohm  ft  Haas  California 
Inc.,  Romic  Chemical  Co.,  Santa  Clara 
County  Transit.  Schlage  Lock  Co.. 
Signetics  Corp.,  Simpson  Lee  Paper  Co., 
Stucco  Stone  Prod..  Stutts  Scientific 
Service,  Tandy  Corp.,  Technical 
Coating,  Thomas  J.  Lipton  Inc.,  Tresco 
Paint  Co..  Tri^^al  Inc..  U.S.  Cellulose 
Co.  Inc.,  Unisys,  Varian  Associates, 
Velcon  Filters  Inc.,  Vic  Hubbard  Speed 
ft  Marine,  Viking  Container  Co.,  Wrigley 
Chewing  Gum  (Jo..  and  Zycon  Corp. 

Dated:  July  19. 1096. 
MicbaalHady. 

Acting  Director  Superfund  Divitloa. 
IFR  Doc  96-19707  Tiled  8-1-96: 8:45  ami 


[FK.-864*-3] 

Proposwi  GtMMCM  NPDEs  Pwriiut  for 
FacWtias  RaMad  to  OH  and  Qas 
Extraction  on  tha  Noilh  «opa  ol  ttM 
Brooks  Range,  Alaska 

AOENCY:  Environmental  Protection 

Agency,  Region  10. 

ACTION:  Notice  of  a  proposed  general 

permit. 

SUMMARY:  This  proposed  general  permit 
is  intended  to  regulate  activities  related 
to  the  extraction  of  oil  and  gas  on  the 
North  Slope  of  the  Brooks  Range  in  the 
state  of  Alaska.  The  activities  covered 
include  sanitary  and  domestic 
discharges  from  exploration, 
development  and  construction  camps; 
gravel  pit  dewatering  and  the  use  of  this 
water  for  the  construction  of  ice 
structures  and  road  watering;  and 
construction  dewatering.  This  permit 
will  be  used  to  cover  dischargers  that 
have  been  previously  unpermitted  due 
to  resource  constraints.  When  issued, 
the  proposed  permit  will  establish 
effluent  limitations,  standards, 
prohibitions  and  other  conditions  on 
discharges  bom  covered  hdlities.  These 


conditions  are  based  on  existing 
national  eOluent  guidelines,  the  stale  of 
Alaska's  Water  C^ality  Standanis  and 
material  contained  in  the  administrative 
record.  A  desoription  of  the  basis  for  the 
conditions  and  requirements  of  the 
proposed  general  permit  is  given  in  the 
feet  sheet. 

DATES:  Interested  persons  may  submit 
comments  c»  the  draft  general  permit  to 
EPA,  Region  10  at  the  address  below. 
Comments  must  be  received  in  the 
Operations  Office  by  September  16. 
1996. 

ADDRESSES:  Comments  on  the  proposed 
general  permit  should  be  sent  to  Cindi 
Godsey:  U.S.  EPA.  Region  10:  Alaska 
Operations  Office,  222  W.  7th  Street 
«19,  Anchorage,  Alaska.  99513-7588. 

FOn  FURTHER  MFORMATION  CONTACT: 
Copies  of  the  Permit  and  Fact  Sheet  are 
available  upon  request.  Requests  may  be 
made  to  Jeanette  Carriveau  at  (206)  553— 
1214  or  to  Cindi  Godsey  at  (907)  269- 
7692.  Requests  may  also  be    . 
electronically  mailed  to: 
CARRIVEAU.JEANETTE  e 
EPAMA1L.EPA.GOV  or  GODSEY.ONDl 
eEPAMAIL.EPA.GOV 

aUWLEMBITARY  BIFOIIMATKM: 

Request  for  Coverage 

Written  request  for  coverage  and 
authorization  to  discharge  imder  the 
general  permit  shall  be  provided  to  EPA, 
Region  10.  as  described  in  Part  I.B.  of 
the  draft  permit.  Authorization  to 
discharge  requires  written  notification 
from  EPA  that  coverage  has  been 
granted  and  that  a  specific  permit 
number  has  been  assigned  to  the 
operation. 

ExecntiTe  Order  12B60 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12866  pursuant  to  Section  6  of  that 
order. 

Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
the  notice  printed  above,  I  hereby  certify 
pursuant  to  the  provision  of  5  U.S.C 
605(b)  that  this  general  NPDES  permit 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  permit  reduces  a 
significant  administrative  burden  on 
regulated  sources. 

Dated:  July  2S.  1996. 
Hater  K.  Mocfanick. 
Acting  Director.  Office  of  Water. 
IFR  Doc  96-19710  nisd  8-1-06;  S.-4$  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

NoMca  of  Agancy;  SunaMn*  Act 


Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  act"  (S 
U^C.  SS2b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  July  30, 19se, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corpwation  met  in 
closed  session  to  coiuider  the  ibllowing: 

Matten  relating  to  the  CoqMntion's 
■uparviiory  activities. 

Matters  reiating  to  the  pratahle  bihue  of 
an  insured  depository  institution. 

In  calling  the  meeting,  the  Board 
datennined,  on  motion  of  Vice 
Chairman  Andrew  C  Hove.  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Ms.  Julie 
Wiluams.  acting  in  the  place  and  stead 
of  Director  Eugnia  A.  Ludwig 
(Comptroller  of  the  Currency),  Jonathan 
L.  Flechter  (Acting  Director,  Office  of 
Thrill  Supervision),  and  Chairman  Ridd 
Holier,  that  Corporation  business 
required  its-consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public:  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  public 
interest  did  not  require  consideration  of 
tbe  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsectioiis  (cK6),  (cKS), 
(cK9)(A)(u)  and  (c)(9)(B)  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C  552b  (c)(6),  (c)(8),  (c)(9)(A)(U), 
and  (c)(9)(B)). 

Tbe  meeting  was  held  in  the  Boerd 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC 

Dated:  July  30. 1996. 
Federal  Deposit  insurance  Cmpmalion 
VaiarisJ.BeA 
Ataistant  Ex&cutrm  Seuvbuy. 
[FK  Doc  96-19883  Filed  7-31-96;  2:52  pm) 
aa  I  aw  coea  sm-w-M 


FEDERAL  aCROENCY 
MANAOEMBUT  AGENCY 

POM-Iias-ORI 

■KMBnai;  Ainanamani  w  isovov  or  ■ 


AOBlCr:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

9WI»>IT:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana,  (FBhlA-llZ5-DR),  dated  July 
3, 1996,  and  related  determinationa 
tWCIHft  MIE:  July  23, 1996. 


FOR  FUimCIt  MFOMMATKM  OONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
WasUngton,  DC  20472,  (202)  646-3606. 
■UPPLBBITARV  MFOMtAIKM:  The  notice 
of  a  major  disaster  for  the  State  of 
Indiana,  is  hereby  amended  to  induds 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
aSscted  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  Jtily  3, 1996: 

Montgomery  and  Posey  Counties  for 
Individual  Assistance  (already  designstsd  for 
Public  Asiistancs  and  Hazaid  Mitigstian). 
(Catalog  of  Federal  Domestic  Assistance  No 
83.516,  Disaster  AMistance) 
'Danis  H.  Kwialkawsld, 
Deputy  Assocjote  Dinctot,  Responae  and 
Recovary  Directorate. 

IFR  Doc  96-19690  Filed  6-01-96;  8:45  am) 
aaiata  ooee  sna-as-f 


[FOM-im-oiq 

North  Oarellna;  mtor  DIaaalar  and 
Ralalad  DatarmlnalfcHW 


I  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


;  This  is  a  notice  of  tbe 
Presidential  declaration  of  a  major 
disaster  fat  the  State  of  North  Carolina 
(FQ>(A-1127-DR),  dated  July  18, 1996. 
and  related  determinatians. 
EFFCCnVE  OATI:  July  IB,  1996. 
FOR  FURTHBI  WTORMAHON  CONTACT: 

Pauline  C  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
WaaUngton,  DC  20472,  (202)  646-3606. 
SUPPLBKNTARY  arORMAlKM:  Notice  is 
hereby  given  that,  in  a  letter  dated  Jidy 
18, 1996,  the  President  declared  a  major 
disaster  imder  the  suthority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C 
5121  e<  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Carolina, 
resulting  from  severe  stonns.  high  wind, 
flooding,  and  related  efiecta  of  Hurricane 
Bertha  on  )uly  10-13, 1996,  is  of  sufBdsBt 
severity  Slid  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
StaSocd  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafibrd  Act").  I, 
therefore,  declare  that  sijcfa  a  major  ritseitHT 
exists  in  tbe  State  of  North  Carolina. 

In  order  to  provide  Federal  sssistanra,  you 
are  hereby  aothocixed  to  allocate  bom  fiinds 
svsi]d>le  far  these  purpoaes.  such  amounts  as 
you  find  necasaary  far  Federal  dissslar 
assistance  and  administiativs  expenses. 

You  an  authorized  to  provide  trulividuai 
Assistance,  Public  Assistance,  and  Haiard 


Mitigation  in  tha  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  tbe  Stafford  Act  for  Public  Assistance 
or  Hasard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Piiblic  Housing 
Assistance,  42  U.S.C  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  luder  Executive  Order  12148, 1 
hereby  appoint  Graham  Nance  of  the 
Fedeial  Emergency  Management  Agency 
to  act  as  tbe  Fedenl  Coordinating 
Offi(»r  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Carolina  to 
have  been  afiiscted  adversely  by  this 
declared  major  disaster. 

Brunswick,  Craven,  lones.  New  Hanover, 
Onslow,  and  Fender  Counties  for  individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation:  and 

L^enoir  County  for  Individual  Asaistance. 
(Catalog  of  Federal  Dosnestlc  Assistance  No. 
83.516,  Disaster  Assistance) 
|BBsasL.Witt, 
Oiractor. 
(FR  Doc.  9e-l«6«2  FUed  8-1-96;  8:45  ami 


(FIMA-11I7-0iq 

Nortt  CaraNfiRs  Amandnantto 
of  a  Maior  DtaaMar  DadafMlon 

AOBfCr:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


This  notice  amends  the  notice 
of  a  major  disaster  lor  the  State  of  North 
Carolina,  (FEMA-1127-DR),  dated  July 
18, 1996,  and  related  determiiuitions. 
KFECTTVE  DATE:  July  26. 1996. 
FOR  FtlRTHER  MFORMATION  CONTACT: 
Pauline  C.  Cami^iell,  Raspoiisa  and 
Recovery  Directorate,  Federal 
Emergency  Management  Ageiu^. 
Washington,  DC  20472,  (202)  646-3606. 
■WFLarSNTARY  irORMATION;  The  notice 
of  a  major  disaster  for  the  State  of  North 
Caioliiu,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  18, 1996: 

Pamlico  County  for  Individual  Assistance 
(already  designsled  for  Public  Assistsnce  and 
Haiard  Mi ti^tion). 
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(Catalog  of  Federal  Domesdc  Assistance  No. 
83.516,  Disaster  Assistsirca) 
Dennis  H.  Kwiatkowsld. 
Deputy  Auociate  Director,  Recponte  and 
Recovery  Directorate. 

[FR  Doc  96-19693  Filed  B-1-96;  8:45  am) 
oesna 


IFEMA-1127-OR] 

North  CaroMna;  Amandment  to  Notloa 
of  a  Ma|or  Dieaatar  Oedaraiion 

AGENCY:  Federal  Emei-gency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  (FEMA-1127-DR),  dated  July 
18, 1996,  and  related  determinations. 
ffFECTIVE  DATE:  July  22. 1996. 
FOR  FURTHER  aVORMATION  CONTACT: 
Pauline  C  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
aUPPlEMENTARV  WTORMaTWH;  The  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  bean  adversely 
afiected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  JiUy  18, 1996: 

Beaufort  Carteret,  Duplin,  Hyde  and  Pitt 
Counties  for  Individual  Assistance,  Public 
Asaistance  and  Hazard  Mitigation. 

Lsooir  County  for  Public  Assistance  and 
Hazard  Mitigatioa  (alrsedy  designated  for 
Individual  Assistance). 

Pamlico  County  for  Public  Assistance  and 
Hazard  Mitigation. 

(Catalog  of  Federal  IXimestic  Assistance  No. 
83.516,  Disaster  Assistance) 
WilUnaaridball, 

Associate  Director,  Response  and  Recovery 
Directorate. 

IFR  Doc  96-19694  Filed  8-1-96;  8:45  am) 
aaxsM  oooB  snsaa-r  . 

[FEMA-1122-Oiq 

Ohio;  Amandment  to  Nodoa  of  a  Ma|or 


AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

auMMARV:  This  notice  amends  the  notice 
of  a  ma  jor  disaster  for  tbe  State  of  Ohio 
(FEMA-1122-DR),  dated  June  24, 1996, 
and  related  determinations. 
EFFECTTVE  DATE:  July  25, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 


Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
8UPPUEMCNTART  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  May  2, 1996  through  and 
including  June  24, 1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Daenis  R  KwUtkawsId, 

Depu  ty  Associate  Director,  Response  and 

Recovery  Dinctorate. 

IFR  Doc.  96-19689  Filed  8-01-96:  8:45  am) 

aaxata  oooa  sna-a»« 

[FEMA-1130-Dn] 

Pannayhiania;  Amendment  to  Notlee  of 
a  Major  Dtaastar  Dadaratiofl 

AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania. 
(FEMA-1130-DR).  dated  July  26. 1996 
and  related  determinatians. 
EFFECTIVE  DATE:  July  26, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPFI.EMBrrARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the 
Ck>mmonwealth  of  Pennsylvania,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
afiected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  26, 1996: 

Clarion  and  Jefferson  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance  and  Hazard  Mitigation). 
(Catalog  of  Federal  Domesdc  Assistance  No. 
83.516,  Disaster  Assistsnce) 
Dnnis  U.  Kwiatkawski. 
Deputy  Associalf  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc  96-19695  Filed  6-1-96;  8:45  sm| 


(FEMA-iiaa-otq 

U.S.  virgin  laianda;  Amendment  to 
Notioe  of  a  M^or  Disactar  DedaraDon 

AOENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
ACnON:  Notice. 


EFFECTIVE  DATS:  July  23, 1996. 
FOR  FURTHER  aiRMUTION  CONTACT: 
Paulina  C  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Wasldngton,  DC  20472.  (202)  646-3606. 
■UFPLEMBITARV  MFORMATION:  The  notice 
of  a  major  disaster  for  the  U.S.  Virgin 
Islands,  is  hereby  amended  to  include 
assistance  under  the  Public  Assistance 
program  limited  to  Category  E  for  repair 
of  public  buildings  and  equipment. 
Category  F  for  repair  of  piiblic  utiUties. 
and  Category  G  for  parks  and 
recreational  facilities  in  the  following 
areas: 

St.  Ooix.  SL  )ohn,  and  St  Thames  for 
reimbursement  for  restoration  of  public 
buildings,  utility  systems  and  perks  and 
recreational  facilities.  These  islands  are 
already  designated  far  Individual  Assistance, 
Hazard  Mitigation  and  raimburaament  far 
debris  removal  and  enutgancy  protective 
measures  tmder  the  Public  Assistance 


(Catalog  of  Federal  Domestic  Assistsnce  No. 

83.516,  Disaster  Assistance) 

Dnnie  H.  Kwiatkswski. 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

IFR  Doc  96-19691  Filed  6-01-96;  8:45  am) 
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FEDERAL  FINANCIAL  INSmVTIONS 
EXAMMATION  COUNOL 

Inlarageney  PoHcy  Statament 
Regifdhig  AdvertWng  of  NOW 
Accounts 

A0ENCC8:  Office  of  the  Comptroller  of 
the  Currency  (OCC).  Department  of  the 
Treasury;  Board  of  Governors  of  the 
Federal  Reserve  System  (F1W);  Federal 
Deposit  Insurance  Corporation  (FDIC); 
Office  of  Thrift  Supervision  (OTS). 
Department  of  the  Treesiuy . 
ACTION:  Withdrawal  of  statement  of 
policy. 


This  notice  amends  the  notice 
of  a  major  disaster  for  the  U.S.  Virgin 
Islands.  (FEMA-1126-^R).  dated  July 
11. 1996.  and  related  detenninatioos. 


r:  The  OCC.  FRB,  FDIC,  and 
OTS  (the  Agencies)  are  withdrsrwing 
their  joint  statement  of  policy  entitled 
"Interagency  policy  statement  regarding 
advertising  of  Negotiable  Order  of 
Withdrawal  (NOW)  Accounts"  (tiie 
Statement)  on  the  groimd  that  it  is 
obsolete. 

EFFEtniVE  DATE:  The  removal  of  the 
Statement  of  Policy  is  effective  August 
2,1996. 

FOR  FURTHER  MFORMATION  CONTACT: 
(XX:  Paul  Utterback,  National  Bank 
Examiner,  (202/874-5461),  250  E 
Sti«et,  S.W.,  Washington.  D.C.  20219. 
FRB:].  Ericson  Heyke  EU.  Staff  Attornev, 
(202/452-3686),  20th  and  C  Streets. ' 
N.W.,  Washington,  D.C.  20551. 
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FDIC:  Marc  }.  Goldstiom,  Counwl,  (202/ 
898-6807).  Leml  Diviaon.  5SO-17th 
St. N.W..  Waihiiigton.  DC.  20429. 
OTS:  Richard  Blanks.  (202/006-7037), 
Counael  (BanUng  and  Finance), 
Office  of  Thrift  Supervision,  1700  G 
Stnwt,  N.W.,  Washington.  D.C  20552. 
SUPPUBMBfTARY  NKWUTION:  "NOW 
accounts"  are,  in  essence,  interest- 
bearing  checJung  accounts.  Federal  law 
expressly  authorizes  depository 
instltutians  to  offer  such  accounts: 

*  *  *  lAI  dapodlory  InMltution  is 
Buthorized  to  pennit  ths  owner  oft  depoiit 
or  account  on  which  intecMt  or  dividsods  ue 
paid  to  nuke  withdnwalj  by  negotiabls  or 
tisjuieivbie  ijistTumants  ftv  the  purpose  of 
mairing  transfers  to  third  parties. 
J2U.S.C  1832(1).' 

At  first.  Congress  only  allowed  such 
withdrawals  to  be  made  in 
Massachusetts  and  New  Hampshire.  Act 
of  August  16, 1973,  Public  Law  93-100, 
section  2,  87  Stat.  342.  Congress 
extended  this  permission  to  other  states 
over  the  next  several  years.  Act  of 
February  27, 1976.  Public  Law  94-222, 
section  2, 90  StaL  197  (Connecticut, 
Rhode  Island.  Maine,  uid  Vermont): 
Financial  Institutions  Ragulatoiy  and 
Interest  Rate  Control  Act  of  1978.  Public 
Law  95-630,  section  1301.  92  StaL  3641, 
3712  (1978)  (New  York);  Act  of 
December  28, 1979,  Public  Law  96-161. 
section  106,  93  Stat.  1233. 123S  (New 
Jersey).  Congress  finally  discarded 
geographic  restrictions  entirely, 
eScictive  December  31, 1980.  See 
Depository  Institutions  Deregulation 
and  Monetary  Control  Act  of  1980, 
Public  Law  96-221,  section  303,  94  SUL 
132, 146  (1980). 

During  these  years,  the  various 
Agencies  had  well-established  and  long- 
standing rules  governing  the  advertising 
of  interest  paid  on  deposits.  See 
Regulation  Q,  12  CFR  217.6  (1980) 
(issued  by  the  FRB.  and  applicable  to  all 
member  banlu,  including  national 
banks):  id.  $  329.8  (issued  by  the  FDIC, 
and  applicable  to  insured  state 
nonmember  banks);  id.  §  526.6  (issued 
by  the  Federal  Home  Loan  Bank  Board, 
and  applicable  to  any  member  of  a 
Federal  Home  Loan  Bank,  except  an 
FDIC-insured  savings  bank,  or  an 
institution  in  Guam)  and  §  563.27 
(issued  by  the  Federal  Savings  and  Loan 
Insurance  Corporation,  and  applicable 
to  all  institutions  insured  by  that  entity). 

The  Statement  says  that  it  is  intended 
to  "remind"  depository  institutions  that, 
when  they  advertise  the  interest-rates 
that  they  pay  on  NOW  accounts,  they 


must  comply  with  thaae  nilaa.  45  FK 
67464  (1980). 

This  aspect  of  the  Statement  has 
become  obsolete.  Congress  has  adopted 
the  Tmth-ln-Savings  Act  (TISA). 
Federal  Deposit  Insurance  Corpontion 
Improvement  Act  of  1991,  Public  Law 
102-242,  281-74, 105  SUt.  2236,  2334- 
43  (Doc.  19, 1991);  12  U.S.C  4301-13. 
The  TISA  prescribes  sututory 
requirements  for  the  advertisement  and 
payment  of  interest  on  deposits,  and 
calls  for  the  FRB  to  isaue  any  necessary 
regulations.  12  U.S.C  4308.  The  FRB 
has  responded  by  adopting  Regulation 
DD.  12  CFR  part  230.  See  57  FR  43337 
(1992). 

Tlie  Agencies  have  acknowledged  that 
Regulation  DD  has  superseded  their 
own  advertising  rules,  and  have 
therefore  rescinded  them.  See  id.  43336 
(removing  the  advertising  provisions  of 
Regulation  Q);  58  FR  4308  (removing  all 
but  the  most  general  advertising 
regulations  of  the  Office  of  Thrift 
Supervision);  58  FR  27921  (1993) 
(repealing  the  FDIC's  advertising 
reflation). 

The  Statement  also  provides  advice 
regarding  the  advance  promotion  and 
advertisement  of  NOW  accounts  by 
depository  institutions  that  received 
NOW  account  authority  for  the  first  time 
on  December  31, 1980.  The  Sutement  is 
obsolete  in  this  respect  as  well. 

The  Agencies'  Action 

The  Agencies  hereby  withdraw  the 
Statement. 

Dated:  July  28, 1996. 
loeM-Osanr. 

Exacutiw  Secntary,  Pedemt  Plnanciai 
Institutiotu  Examination  Council. 
(FR  Doc  9e-19$$5  Filed  6-1-96: 8:49  ami 


*  Tile  culJiorlzalioa  only  applim  to  cectaio 
accounts,  however,  nainaty.  thoM  that  belong  to 
natufaj  penona.  lo  ooni>roGt  Ofyniiationa,  and  to 
public  imiti.  Saa  U  U.&C  lasaUJ- 


FEDERAL  RESERVE  SYSTEM 

Fonnatloiw  of.  Acquisitions  by,  and 
Mfgsw  of  Baik  Holding  Conipsnlas 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Actof  1956  (12  U.S.C.  1841  etseq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acqutire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  prt>onalng,  it  will  also 
be  available  for  inipectlon  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  expieaa  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanlung  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  eBesAs.  such  as  undue 
(X)ncentration  of  resources,  decreased  or 
luiiair  competition,  conflicts  of 
interests,  or  imsotind  banking  practices" 
(12  U.S.C  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  SUtes. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  26, 
1996. 


A.  Federal  Roaarra  Ba>k  of  develand 

(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Merchants  Bancorp,  Inc..  Hillsboro, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Merchants  National 
Bank.  HUlsboro,  Ohio. 

2.  Wesbanco.  Inc.,  Wheeling,  West 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  Vandalia  National 
Corporation.  Morgantown,  West 
Virginia  and  ther^y  indirectly  acquire 
The  National  Bank  of  West  Virginia. 
Morgantown.  West  Virginia. 

Board  of  Govemon  of  the  Fetiecal  Reserve 
System.  ]uly  29, 1996. 
Jannlfer  J.  Jehnaoa, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc  96-19641  Filed  8-1-96:  8:4S  am) 
aaisn  COM  «i*4i-F 
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NoUoe  of  Propoesls  to  Engage  In 
PsnnHsfcle  Nonbanfclng  ActtvWes  of 
to  Acquire  Companies  that  are 
Engaged  In  PennlsaiMeNonbanUng 
AcUvMea 

The  company  listed  in  this  notice  has 
given  notice  imder  section  4  of  the  Bank 
Holding  Company  Act  (12  U.S.C  1843) 
(BHC  Act)  and  Regulation  Y,  (12  CFR 
Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  sectirities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsiiiiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  S  225.25  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permiaaible  for 
bank  holiling  companies.  Unlesa 
otherwise  noted,  theae  activities  will  be 
conducted  throughout  the  United  States. 

The  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consimunatlon  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  compeUtion.  or 
gains  in  efficiency,  that  outweigh 
poaaible  adverse  eSects,  such  as  tmdue 
concentration  of  resources,  decreaaed  or 
imMr  competition,  conflicts  of 
interests,  or  unsound  banking  practioes" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufficre  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
bet  that  are  in  dispute,  summarizing  the 
evidence  that  woidd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  16,1 996. 

A.  Fadaral  EaservB  Bank  of 
MfauMapoUs  Games  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Otto  Brewer  Foundation,  St  Paul. 
Miimesota:  and  Bremer  Financial 
Corporation.  St.  Paul  Miimesota,  to 
acquire  the  lease  servicing  program  and 
related  assets  of  CFS  Financial  Corp., 
Minnetonka.  Miimssota.  pursuant  to  $ 
225.25(b)(5)  of  the  Board's  Regulation  Y. 
This  activl^  will  be  conductad  ^ 


Notificants  through  a  wholly-owned 
nonbank  subsidiary,  Bremer  Business 
Finance  Corporation,  St.  Paul, 
Minnesota. 

Board  of  Govemon  of  tha  Federal  Reserve 
System.  July  29, 1996. 
famifa'  J.  Johnaaa, 
Deputy  Secretary  of  tile  Board. 
(FR  Doc  96-19642  Filed  8-1-96: 8:45  ami 
auan  cow  an»«i-F 


Sunshine  Act  Meeting 

AOENCV  HOUMNO  THE  MEETma:  Board  of 

Govemois  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  10:00  aon.,  Wednesday. 

August  7, 1996. 

PUkCE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21sl  Streets, 

N.W.,  Washington,  DC.  20551. 

aiATUS:  Open. 

HATTEm  TO  BE  CONSMERED: 

1.  Proposed  •maodmanla  to  the  Federal 
Reserve  Board's  riak-baaed  <:apital 
guidelines  to  Incorporata  a  measura  for 
market  risk  in  foreign  exchange  and 
commodity  activibes  and  in  the  trading  of 
debt  and  equity  instruments  (propoaed 
Barlier  for  public  comniant:  Docket  No.  R- 
0S84). 

2.  Any  items  carried  forward  bora  a 
prsvioualy  announced  meeting. 

Male:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  lo  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Inhumation  Office,  and  copies 
may  be  ordered  for  $S  per  cassette  by  calling 
(202J  452-3684  orhy  writing  to:  Fleedom  of 
Information  Office,  Board  of  Goveracn  of  the 
Federal  Reserve  System,  Washington.  D.C 
20551. 

CONTACT  PERSON  FOR  MORE  WFORMAIKM: 
Mr.  Joaeph  R.  Coyne.  Assistant  to  the 
Board:  (202)  452-3204. 

Dated:  ^Uy  31, 1996. 
)anBlisrI.;ahMa. 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-19795  Filed  7-31-96;  10«S  ami 


SunaMne  Act  Msedng 

AGENCY  HOUNNO  TIC  MEETVIQ:  Board  of 

Govemore  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  Approximately  11:00 

ajn.,  Wednesday.  August  7. 1996, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
N.W.,  Washington,  D.C  20551. 
STATltS:  aosed. 


HATTERS  TO  BE  CONBIOEHEO: 

1.  Persotmei  actions  (appointments, 
promotions,  assigmnents,  reaasigimwnta, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  tha 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  )uly  31, 1996. 
)enali>r  |.  lobaaaa. 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-19796  Filed  7-31-96;  1(MI6  ami 
aaiMO  ooca  etn-ct-r 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Centsre  for  Dissase  Control  and 
Prawantion 

(INFO-a»-1S) 

Propoaed  Data  Collections  SubmWsd 
for  Pul)nc  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centen  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Rsporta 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  propoaed  collection  of  inibimation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propcoed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
tise  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilms 
Johnson,  CDC  Reports  Clearance  Officer. 
1600  Clifton  Road,  MS-D24,  Atlanta. 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  ttus  notice. 
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Prapnaed  Pra^sds 

1.  National  Disease  Surveillance 
Pragram — H  Disease  Summaries  (0920- 
0004)— Reinstatement — Surveillance  of 
the  incidence  and  distribution  of 
disease  has  been  an  important  function 
of  the  U.S.  Public  Health  Service  since 
1878.  Thiou^  the  jreara,  PHS/CDC  has 
fbnnulated  practical  methods  of  disease 
coatrol  through  field  investigations.  The 
CDC  surveillanca  program  is  based  on 
the  premise  that  diseaiies  cannot  be 
diagnosed,  prevented  or  controlled  until 
existing  knowledge  is  expanded  and 
new  ideas  developed  and  implemented. 
Over  the  years  the  mandate  of  CDC  has 
broadened  to  include  preventive  health 
activities  and  the  surveillance  systems 
maintained  have  expanded.  This 


surveillance  program  is  authorized 
under  the  provisions  of  Section  301  of 
the  Public  Health  Service  Act. 

Data  on  disease  and  preventable 
conditions  are  collected  in  accordance 
with  (ointly  approved  plans  by  CDC  and 
the  Council  of  State  Territorial  Health 
Epidemiologisls.  Changes  in  the 
surveillance  program  and  in  reporting 
methods  are  eRected  in  the  same 
manner.  At  the  onset  of  this  surveillance 
program  in  1968,  the  CSTE  and  CDC 
decided  on  which  diseases  warranted 
surveillanca.  These  diseases  are 
reviewed  and  revised  based  on 
variations  in  the  public  health. 
Surveillance  forms  are  distributed  to  the 
State  and  local  health  departments  who 
voluntarily  submit  these  reports  to  CDC 
on  variable  bequencies,  either  weekly  or 


monthly.  CDC  then  calculates  and 
publishes  weddy  statistics  via  the 
MMWR.  providing  the  sutes  with 
timely  aggregates  of  their  submissions. 

The  following  diseases/conditions  are 
included  in  this  program:  Influenza 
viriis,  respiratory  and  enterovirus, 
art>oviral  encephalitis,  rabies, 
salmonella,  campylabacter,  shigella, 
foodborne  outbreaks,  walerbome 
outbreaks,  and  enteric  virus.  This 
request  is  for  extension  of  the  data 
collection  for  three  years  with  minor 
revisions.  A  new  form  has  been  added 
for  Enteric  Virus  Surveillance  to 
monitor  national  patterns  in  the 
epidemiology  of  rolovirua. 

Increased  use  of  electronic 
submission  will  reduce  the  burden 
during  the  next  three  years. 


.     .  _. 
nsapondann 

No.o(re- 
apondsms 

No.Oln- 

apama/n- 

spofidant 

AvB.biir- 

dartlre- 

sponMOn 

hra.) 

Total  bur- 
dan  pn  hra.) 

864 

28 

0.2S 

Dated:  July  28, 1996. 
WUaa  G.  JehnsoB. 

Acting  Associate  Director  for  Poiicy  Planning 
and  Evaluation,  Centaw  far  Diaeote  Contni 
andPnvmtion  tCDCI. 
[FK  Ooc  »e-t9646  Filad  S-1-96:  R:4S  ami 


HmWi  Cat*  Rnandng  Admbiteftatipn 

Agticy  IntorewMon  CoWttlon 
AeUvWaa:  Propoaad  Cotoetlon; 
Coimmnt  n>qimt 

AOBKr:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(Z)(A)  of  the 
Paperwork  Reduction  Act  of  199S,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summaries  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed    . 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  tlw  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  (arms  of  information  technology  to 


minimire  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired:  Title  of 
Information  Collection:  Ambulatory 
Surgical  Center  (ASC)  Request  for 
Certification  and  Survey  Report  and 
Supporting  Regulation  42  CFR  416; 
Form  No.:  HCFA-377,  HCFA-378:  Use: 
The  HCFA-377  is  the  application  used 
an  ASC  wanting  to  participate  in  the 
Medicare  program.  The  HCFA-378  is 
the  survey  form  used  by  State  survey 
agencies  to  determine  ASC  compliance 
with  individual  conditions  of  coverage. 
42  CFR  416  is  the  regulation  supporting 
the  data  collected  on  the  HCFA-377  and 
HCFA-378;  Frequency:  Annually; 
Affected  Public:  State,  local,  or  tribal 
governments,  business  or  other  for- 
profit,  not-for-profit  institutions; 
Number  of  Bespondents:  1,900;  Total 
Annual  Responses:  1,900:  Total  Annual 
Hours:  475. 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired:  Title  of 
Information  Collection:  Medigap 
Complaint  Database  and  Supporting 
Regulation  42  CFR  403.210  (b);  Form 
No.:  HCFA-R-156:  Use:  The  Medigap 
database  is  maintained  by  the  National 
Association  of  Insurance 
Commissioners,  which  in  turn,  sends 
the  Medigap-relevant  data  to  HCFA.  The 
information  is  used  to  monitor  State 


handling  of  Medigap  related  complaints; 
Frequency:  Quarterly;  Affected  Public: 
Business  or  other  for-profit:  Number  of 
Respondents:  1:  Total  Annual 
Responses:  4;  Total  Annual  Hours:  160. 

3.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired:  Title  of 
Information  Collection:  Provider 
Overpayment  Report  and  Supporting 
Regulations  42  CFR  405.370.  405.374, 
405.376:  Form  No.:  HCFA-481;  Use: 
This  report  is  completed  daily  by 
Medicare  intermediaries  and  submitted 
to  HCFA.  It  lists  provider  overpayment 
information  and  shows  whether  or  not 
an  intermediary  is  taking  prompt  and 
aggressive  action  to  recover  sudh 
overpayments,  in  accordance  with 
applicable  laws  and  regulations; 
Frequency:  Daily;  Affected  Public: 
Federal  government,  business  or  other 
for-profit,  not-for-profit  institutions; 
Number  of  Respondents:  61;  Total 
Annual  Responses:  36,600:  Tofo/ 
Annual  Hours:  3,300. 

4.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Hospital 
Standard  for  Potentially  HIV  Infectious 
Blood  and  Blood  Products  Information 
Collection  Requirements  Contained  in 
42  CFR  482.27  (c)(2),  (c)(4),  (c)(7) ;  Form 
Afo.:HCFA-R-190;  (/se:  Hospitals  must 
establish  policies/procedures  and 
docimient  patient  notification  efforts  if 
they  have  administered  potentially  HIV 
infectious  blood  and  blood  products. 
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Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit  and 
not-for-profit  institutions:  Number  of 
Respondents:  16:  roto^  Annual 
Responses:  16;  Total  Annual  Houn 
Requested:  16. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  rebienced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  httpJI 
www.hcb.gov,  or  to  obtain  the 
supporting  statement  and  any  related 
fbnns.  E-mail  your  request,  including 
your  addreas  and  phone  number,  to 
PaperwDrkShcfa.gov,  or  call  tha  Reports 
Claaranca  Office  on  (410)  786-1328. 
Written  commenta  and 
reconmiendations  for  the  proposed 
infotmation  collections  must  be  mailed 
vrithin  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Plaiming  and 
Analysis  Staff.  Attention:  John  Buria, 
Room  C2-2a-17. 

Datad:  July  24. 1996. 
Edwin  J.  dalMl. 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Raoarces,  Health  Can  Financing 
Adminittiation. 
IFR  Dec.  9e-19e29  Filed  S-l-9«:  8:45  ami 


NaOonal  maUtuiae  Of  HaaHh 

Mllcnal  Inamuta  of  Environmental 
HsaWi  BiHnGaa;  Notice  of  a  Ctoaed 


Pursuaat  to  Sectirai  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Enviroimiental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

Mime  of  SEP:  The  Um  of  Ttaniganic 
Model  Systeou  in  Molecular  Toxicology 
(Telephone  Conference  Call). 

Date:  July  30. 1996. 

Time:  4.-00  p.m. 

Place:  Natiooal  Instituta  of  Bnvironnifintal 
Health  Sdanoss,  Sooth  Campus,  Building  17, 
Room  1713,  Raseaich  Triangle  Park,  NC 

Contact  Person:  Dr.  Carol  ShreBler, 
National  Instituta  of  Eovinmmental  Health 
Sciences,  P.O.  Box  12233.  Research  Triangle 
Park.  NC  27709,  (919)  541-1445. 
.  Purpose/ Agenda:  To  review  and  evaluate 
one  grant  application. 

The  meeting  will  be  dosed  in  accordance 
with  tha  provisions  set  iocth  in  sections 
552b(cX4)  and  5S2li(cX6),  Tide  5,  U.S.C 
ApplicationB  and  the  discuMions  oould 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  assodated  writfa  the 


applications,  the  disclosure  of  which  would 
constitute  a  clearty  unwanantad  invasion  of 
personal  privacy. 

This  notice  is  being  published  len  than 
fifteen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  ILmitatioDS 
imposed  by  tiie  grant  review  and  funding 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Not.  93.113,  Biological  Reapoose  to 
Environmental  Agents:  93.114.  Applied 
Toxicological  Researcli  and  Testing;  93.115, 
Biometry  and  Risk  Estimation:  93.894, 
Raeourca  and  Manpower  Development, 
National  Institute*  of  HeaUh) 

Dated:  July  26, 1996. 
Staan  K.  FaUHan. 
Committee  Management  Officer,  NW. 
[FR  Doc  96-19638  Filed  8-1-86:  8:45  ami 


Resource  and  Managsment  Developaaat 
National  Initituiss  of  Haalth) 

Datad:  July  26. 1996. 
Saaaa  K.  Faidmaa. 
Cotnmittoe  Management  Officer,  NZH. 
(FR  Doc  86-19639  Filed  8-1-86:  8:45  am) 


National  InalMrta  Of  I 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act.  as 
amended  (5  U.S.C.  Appenilix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Services  Spedal  Emphasis  Panel 
(SEP)  meeting: 

Mune  of  SEP.  Detaiminatioo  of  Genetic 
Susceptibility  to  Long  Cancer  in  Families 
from  Southern  i  ^iUUn«  (Telephone 
Conference  Call). 

aitt.'Augasl7, 1996. 

Time:  1:00  pjn. 

Plooa:  National  Institute  of  Environmental 
Health  Sdance,  North  Campus,  Rm  1 719, 
Research  Triangle  Park,  NC  27709. 

Canloct  Pmson:  Mr.  David  P.  Brown, 
National  Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12Z33,  Research  Triangle 
Park,  NC  27709,  (919)  541-t964. 

Purpose/ AgjBnda:  To  review  and  evaluate 
proposals. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  5S2b(c)(4)  and  552b(c)(6), 
Title  S,  U.S.C.  Grant  applications  and 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
ftinding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113.  Biological  Response  to 
Environmental  Agents:  93.114.  Applied 
Toxicological  Research  and  Testing;  91.115, 
Biometry  and  Risk  Estimation:  93.894, 


wvmoii  Of  neawm  uvsiwi  psvnoe  of 
Cloaad  MaaUnga 

Pursuant  to  SecUonlO(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
ia  hereby  givoi  of  the  following  Division 
of  Researdi  Grants  Spedal  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agendo:  To  review  individual 
giant  applications. 

Name  of  SEP:  Chemistry  and  Related 
Sdeaces. 

Dale:  August  7-9, 1986. 

Ttine:120)pjn. 

Place:  Sheraton  Mayfair,  Milwaukee,  WI. 

Contact  Person:  Dr.  Asher  Hyatt.  Scientific 
Review  Administrator,  6701  Rockladge  Driva. 
Room  4180,  Bethesda,  Maryland  20892,  (301) 
435-1724. 

Mioie  of  SEP:  Biological  and  Physiological 
Sdences. 

Dote:  August  8, 1996. 

Tloie:  1:00  pjn. 

Place:  NIH,  RocUadgs  2,  Room  4206. 
Talepbooa  Conference. 

Contort  Person:  Dr.  Betty  Haydsn. 
Sdentific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4206.  Bethesda, 
Maryland  20892. 1301)  435-1223. 

Name  of  SEP:  Clinical  Sciences. 

Otote:  August  13, 1996. 

Time:  \ita  pjo. 

Place:  NIH,  Rockledge  2,  Room  4214. 
Telephone  Conference. 

Contact  Person:  Dr.  Dan  McOooald, 
Scientific  I^sview  Administrator,  67(n 
Rockledge  Drive,  Room  4214.  Bethesda, 
Maryland  20892,  (301)  435-1215. 

Name  i^SEP.  Biological  and  Physiological 
Sdences. 

Date:  August  16, 1996. 

Time:  8:00  am. 

Place:  Holiday  Inn.  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Krish  Krishnan, 
Scientific  fteview  Administrator,  6701 
Rockledge  Drive.  Room  4122.  Bethesda, 
Maryland  20892,  (301)  435-1779. 

This  itotice  is  being  published  less 
than  15  days  prior  to  the  above  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
and  funding  cycle. 

Ntune  of  SEP:  Biological  and  Physiological 
Sdences. 

Date:  August  19, 1996. 

rime;  9:30  a.m. 

Place:  NIH.  Rockledge  2,  Room  5200. 
Telephone  Conference. 

Contact  Person:  Dr.  Robert  Weller. 
Scientific  Review  Administrator.  6701 
Itockledge  Drive,  iioom  5200,  Bethesda, 
Maryland  20692,  (301)  435-1259. 
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Name  of  SEP:  Beliavicinl  ud 
Neuraaciences. 

Dots:  August  20,  1996. 

Time:  9:00  ft.m. 

Place:  Emtnsiy  Suttea  Hotel.  Wnbioglon. 
DC 

Contact  Pentm:  Dr.  |oMJ^  Kiixun, 
Sciendik  Review  Administrator,  6701 
RocUadge  Drive.  Room  5178.  Betheada, 
Maryland  20892,  (301)  435-1249. 

Name  of  SEP:  Chamittiy  and  ReUlad 
Sciencea. 

Data;  August  22, 1996. 

rime;  n«)  a.m. 

Ptace:  NIH.  RocUedge  2.  Room  SlSO. 
Telephone  Conference. 

Contact  Person:  Eh-.  Zakir  Bengali. 
Scientific  Review  Adininistralor,  6701 
Rockladge  Drive,  Room  S150.  BeOasda. 
Maryland  20892.  (30t|  43S-1742. 

Name  of  SEP:  Micrtjblological  and 
Immunologicat  Sciences. 

date.' August  22. 1996. 

nme:  11:00  a.m. 

Place:  Nm.  RocUedge  2,  Room  41M, 
Telephone  Conference. 

Contact  Person  Dr.  Gerald  Liddel. 
Scientific  Review  Administrator,  6701 
RocUedge  Drive,  Room  4186,  Betbeada. 
Maryland  20892.  (301)  43S-1150. 

Name  of  SEP:  Clinical  Sciences. 

Date:  August  26.  1996. 

rioie:  1:00  p.m. 

Ptocs:  NIH.  RocUedge  2.  Room  4138. 
Telephone  Conference. 

Contact  Person:  Dr.  Antbooy  Chung. 
Scientific  Review  Administrator.  6701 
RocUedge  Drive.  Room  4138,  Betfaesda. 
Maryland  20892,  (301)  435-1213. 

Mum  of  SEP:  Biological  and  Physiological 
SdeiKea. 

Date:  August  28,  1996. 

rime:  IKK)  p. m. 

Place:  NIH.  RocUedge  2.  Room  S196, 
Telephone  Conference. 

Contact  Person:  Ms.  Carol-Campbell, 
Scientific  Review  Administrator.  6701 
RocUedge  Drive.  Room  S196.  Betheida. 
Maryland  20892.  (301)  43S-12S7. 

Mime  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Cb»:October25. 1996. 

rime;l«lp.m. 

Place:  NIH.  RocUedge  2.  Room  4200. 
Telephone  Conference. 

Contact  Person:  Dr.  Gilbert  Meier. 
Scientific  Review  Administrator.  6701 
RocUedge  Drive.  Room  4200.  Betheada, 
Maryland  20892,  (301)  43^1219. 

The  meetings  will  be  closed  in 
accordsnce  with  the  provisions  set  forth 
in  sections  5S2b(c)(4)  and  55Zb(c)(6), 
Title  5.  U.S.C.  Applications  anti/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
(umcaming  individuals  associated  with 
the  applications  and/ or  proposals,  the 
disclosure  of  which  woiild  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 


(Catalog  of  Federal  Domestic  Aasistaoca 
Program  Nos.  93.306.  93.333.  93.337.  93.383- 
93.396,  93.837-93.844.  93.846-93.878. 
93.892.  93.893,  NatioQal  Instimtes  of  Health. 
HHS) 

Dated:  luly  26, 1996. 
SoaaB  K.  FaUmaii, 
Committee  Management  Officer,  NOi. 
11^  Doc  96-19640  Filed  8-1-96: 8:45  ami 
Mian  cooi  4H»4i-ai 


DEPAftTMEHT  OF  THE  INTERIOR 
Offlo*  o(  the  Secratary 

nN10M-AA-4S 

Um  of  ANamattv*  Oiaptita  Raaolutlofi 

AOENCV:  Office  of  the  Secretary. 
ACTION:  Notice  of  Rnal  Alteroative 
Dispute  Resolution  Policy  and 
opportunity  for  comment. 

•UMMARY:  The  Depaifment  of  the 
Interior  [Department)  has  developed  this 
final  Alternative  Dispute  Resolution 
(ADR)  policy  (Final  ADR  Policy)  to 
implement  a  comprehensive  program 
within  each  of  its  bureaus  and  offices 
(bureaus).  This  Final  ADR  Policy  also 
addresses  the  Negotiated  Rulemaking 
Act.  Public  Law  No.  101-648.  The 
Department  is  adopting  this  Final  ADR 
Policy  to  apply  tested  practices  and 
techniques  to  selected  program 
disputes.  The  Department,  through  its 
bureaus,  will  implement  ADR  pilot 
programs  and  other  program  initiatives 
in  an  e^ort  to  establish  a  baseline  of 
experience  in  the  practical  uses  of  ADR. 
The  Department  will  continue  to  assess 
the  results  of  the  ADR  initiatives  in 
conjunction  with  both  external  and 
internal  comments  received,  after 
publication  of  a  Final  ADR  Policy  in  the 
Federal  Register.  The  Department  seeks 
comments  from  the  public,  including, 
among  others,  those  persons  whose 
activities  the  Department  regulates,  on 
any  aspect  of  this  Final  ADR  Policy  and 
its  implementation,  and  those  persons 
who  have  engaged  in  or  may  in  the 
future  engage  in  ADR  processes  with  the 
Department.  At  the  end  of  the  60-day 
comment  period,  the  Department  will 
consider  issues  raised  by  interested 
persons  and  may  modify  the  Final  ADR 
Policy  based  on  public  comment. 
DATES:  (Comments  miist  be  received  on 
or  before  October  1. 1996. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  James  P.  Terry, 
Deputy  Director,  Office  of  Hearings  and 
Appeals.  U.S.  Department  of  the 
Interior,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 
FM  FURTHER  MFORMATKM  CONTACT: 


James  P.  Teiry.  Deputy  Director,  and  the 
Alternate  Dispute  Resolution  Specialist. 
OHA  (703)  235-3810. 

SUPnaiENTARY  mformation: 

I.  Department  of  the  Interior  Policy  on 
ADR 

The  Department's  ADR  policy,  first 
proimilgi^  June  13, 1994,  as  an 
interim  ADR  policy  for  a  period  of  2 
years,  authorized  and  encouraged 
bureaus  within  the  Department  to 
employ  consensual  methods  of  dispute 
resolution  as  alternatives  to  litigation. 
59  FR  30368.  Under  the  Interim  ADR 
Policy,  bureaus  were  required:  (1)  To 
designate  a  senior  official  as  a  Bureau 
Dispute  Resolution  Specialist  (BDRS): 
(2)  to  establish  training  programs  in  the 
use  of  dispute  resolution  methods;  (3)  to 
adopt  a  plan  on  the  use  of  ADR 
techniques;  and  (4)  to  review  the 
standard  language  in  bureau  contracts, 
grants,  or  other  agreements,  to 
determine  whether  to  include  a 
provision  on  ADR.  Bureaus  were  also 
required  to  consult  with  the 
Department's  Dispute  Resolution 
Coimcil  (IDRC)  on  the  implementation 
of  their  ADR  plans. 

Additionally,  the  Interim  ADR  Policy 
required  each  bureau  to  adopt  a  formal 
policy  as  to  how  it  intended  to 
implement  ADR  in  each  of  the  following 
areas:  (a)  Formal  and  informal 
adjudications;  (fa)  rulemakings;  (c) 
Enforcement  actions;  (d)  issuing  and 
revoking  Ucenses  or  permits;  (e) 
Contract  administration;  (!)  Litigation 
brought  by  or  against  the  Department; 
and  (g)  other  Departmental  action. 

The  Secretary  promulgated  the 
Interim  ADR  Policy  to  reduce  the  time, 
cost,  inefficiencies,  and  contentiousness 
that  are  too  often  associated  with 
litigation  and  other  adversarial  dispute 
mechanisms.  Moreover,  experience  at 
other  Federal  agencies  has  demonstrated 
that  ADR  can  help  achieve  mutually 
acceptable  solutions  to  disputes  more 
effectively  than  either  litigation  or 
administrative  adjudication.  In  fact. 
Vice  President  Al  Gore  recommended  in 
September  1993  that  Federal  agencies 
"increase  the  use  of  alternative  means  of 
dispute  lesolution."  National 
Performance  Review,  Recommendation 
REG06  (Sept.  7,  1993). 

While  ADR  techniques  have  proven  to 
he  useful  in  resolving  serious  conflicts, 
the  day-to-day  operations  of  the 
Department's  bureaus  should  also 
provide  conflict  avoidance  methods, 
wherever  possible.  Moreover,  the 
Interim  ADR  Policy,  specifically 
cautioned  that: 

|A  bureau]  shall  consider  not  using  a 
dispute  resolution  proceeding  if — 
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(1)  A  definitive  or  authoritative  resolution 
of  the  matter  is  reqtjired  for  piecedeotial 
value,  and  audi  a  pnxeeding  is  not  likely  to 
be  accepted  geneially  as  an  authoritative 
praosdent; 

(2)  The  matter  involves  or  may  bear  upon 
significant  questions  of  Government  policy 
that  require  additional  pnx»duraa.beface  a 
final  lesoluUon  may  lie  made,  and  such  a 
proceeding  %rould  mt  likely  serve  to  develop 
a  raoommeoded  policy  for  the  (bureau); 

(3)  Maintaining  established  policies  Is  of 
ipedal  importance,  so  that  variations  among 
Individual  decisions  are  not  increased  and 
such  a  pitx»eding  vrould  not  likely  reach 
consistent  resuhs  among  individual 
dedsions: 

(4)  The  matter  significantly  afiects  parsons 
or  organisations  who  are  not  parties  to  the 
procaeding: 

(5)  A  full  public  record  of  the  prtx:eedirig 
is  important,  and  a  dispute  resolution 
proceeding  cannot  provide  such  a  record; 
and 

(6)  The  (bureau)  must  maintain  condnuing 
jurisdlcdoo  over  die  matter  with  authority  to 
alter  the  disposition  of  the  matter  in  the  light 
of  cfaangad  circumstancs*.  and  a  dispute 
resolution  proceeding  would  interfere  with 
the  (bureau's)  fulfilling  that  requirement 

The  decision  whether  to  use  ADR, 
however,  lemains  within  each  bureau's 
discretion,  and  participation  in  ADR 
procoaaoi  is  by  mutual  conaant  of  the 
disputants. 

'The  Interim  ADR  Policy  tbsteied  the 
use  of  ADR  by  ensuring  appropriate 
protection  of  parties'  and  neutrals' 
communication.  The  ADR  pohcy, 
however,  is  not  a  statute  exempting 
disclosure  imder  the  Freedom  of 
Information  Act  (FOIA).  5  U.S.C  552. 
To  establish  a  baseline  of 
understanding,  concerned  parties 
should  establish  confidentiality 
guidelines  consistent  with  FOIA 
recjuirements  before  entering  into 
negotiations.  , 

Within  the  limitations  set  forth  in  the 
Interim  ADR  Policy,  and  elsewhere,  the 
Department  plans  to  establish,  in  the 
Final  ADR  Policy,  those  contexts  in 
which  the  use  of  ADR  facilitates  fairer, 
faster,  or  more  rational  resolutiona  of 
disputes  than  present  dispute  resolution 
methods  provide.  Additionally,  the 
Department  will  continue  to  review  the 
Final  ADR  Policy.  On  the  basis  of  this 
evaluation,  the  Department  %vill 
consider  modifying  any  of  its  current 
procedures  or  niles  in  the  future,  as 
appropriate,  to  allow  for  greater  uae  of 
AOtL 

n.  Negotiated  BiilemaHng  Act 

In  enacting  the  Negotiated 
Rulemaking  Act,  Public  Law  No.  101- 
646,  Ciongiess  indicated  its  (»ncem  that 
traditional  notice  and  comment 
rulemaking  procedures  may  discourage 
agreement  among  the  potentially 


affected  parties  and  the  Federal 
Government.  (Dongress  addressed  this 
concern  by  purposefully  designing  the 
Negotiated  Rulemaking  Act's 
prticediues  to  facilitate  the  cooperative 
development  of  regulations  by 
interested  persons  and  agendas. 
Moreover,  Vice  President  Gore's  report 
recently  recommended  improving 
agencies'  regulatory  systems  by 
"TejncouraglingJ  agencies  to  use 
negotiated  rulemaking  more  fiequently 
in  developing  new  rules."  National 
Performance  Review,  Recommendation 
REG03  (1803). 

Negotiated  rulemaking  (Reg-Neg)  does 
not  replace  the  traditional  ntjtice  and 
opportunity  for  public  comment 
rulemaking.  Rather,  Reg-Neg 
supplements  the  more  traditional 
process  by  developing  consensus 
aroimd  the  candidate  proposed  rule 
before  an  agency  publishes  it  in  the 
Federal  Rnialer.  Combining  early 
consensus-building  and  information- 
gathering  with  an  opportunity  for  broad 
public  consideration,  the  Reg-Neg 
process  meets  the  prescription  of  the 
Administrative  Procedure  Act,  S  U.S.C 
551  et  seq.,  and  can  facilitate  more 
effective  regulatory  development  and 
regulations.  Moreover,  on  September  30, 
1993,  President  Bill  Clinton  issued  a 
memorandum  in  conjunction  with  the 
issuance  of  Exec.  Order  No.  12866  on 
regulatory  planning  and  review.  The 
memorandum  requiied  each  Department 
to  identify  to  the  Office  of  Information 
and  Regulatory  Affairs  at  least  one 
rulemaking  within  the  upcoming  year  to 
be  developed  through  Reg-Neg 
rulemaking  or  to  explain  why  negotiated 
rulemaking  would  not  be  feasible,  58  FR 
52391  (Oct.  7, 1993). 

Decisionmakers  ^ould  view  Reg-Neg 
as  one  of  a  variety  of  information- 
gathering  and  consensus-building  or 
consultative  prtx:esses  used  to  achieve 
efiective,  effideiit,  rational,  and  fair 
agency  policy.  Although  the  Negotiated 
Rulemaking  Act  does  not  address  less 
formal  decisionmaking  processes, 
induding,  among  others,  policy 
lotrndtables  and  public  meetings,  such 
nonadversarial  processes  may  help 
gather  tnfonnation  to  assist  the 
Department  in  |iolicy  development 

Partldpation  in  informal  regulatory 
development  processes  can  require 
significant  commitment  of  resources  on 
the  part  of  all  participants,  induding 
Federal  agendes.  The  Department's 
experience,  however,  has  shown  that 
consensus-building  techni(]ues  can 
result  in  better  policy,  reduce  the  high 
rate  of  litigation,  and  lower  the  costs  of 
program  implementation  for  the 
Department's  bureaus  and  the  regulated 
community. 


m.  Final  Policy 

A.  Application  of  the  Final  ADR  PoUcy 
The  Depertment  encourages  the 

efiisctive  use  of  ADR  and  R^Neg  to  the 
fullest  extent  compatible  with  existing 
law,  and  the  Department's  resources  and 
missions.  Based  on  long  experience,  the 
Department  recognizes  that  the  use  of 
consensus-building  techniques  and 
nonadversarial  planning  procesaes  can 
increase  the  wisdom,  effidency.  equity, 
and  long-term  stability  of  Departmental 
dedsions. 

The  Final  ADR  Policy  is  intended  to 
govern  both  the  programmatic  side  of 
the  Department's  broad  responsibility, 
as  well  as  many  of  the  human  resources 
aspeds.  With  regard  to  human 
resources,  the  Final  ADR  Policy 
embraces  the  ADR  policy  of  the 
Department's  Offic»  for  Equal 
Opportunity.  The  use  of  ADR  la 
expeded  to  be  very  useftil  in  matten 
involving  equal  employmimt 
opportunity.  Workplace  dispute  issues 
beyond  those  governed  by  regulations 
issued  by  the  Merit  Systems  Protection 
Board  will  also  be  governed  by  this 
policy.  Where  the  use  of  ADR  would 
impede  efiective  supervisory  action  in 
routine  matters  of  employee  disdpline 
or  performance  appraisal,  supervisors 
may  elect  not  to  use  ADR. 

B.  Purpose  of  the  Final  ADR  Policy 
The  Department  has  developed  this 

Final  ADR  Policy  in  response  to  the 
experience  gained  imder  the  Interim 
ADR  Polic>-.  The  Final  ADR  Policy 
encourages  the  Department's  bureaus  to 
continue  to  identify  disputes  amenable 
to  ADR  and  to  uae  ADR,  whenever 
practicable.  After  testing  ADR  methods 
in  a  variety  of  contexts  during  the  2-year 
interim  period,  the  Department,  through 
the  VDKC,  has  assessed  the 
appropriateness  of  the  use  of  ADR  and 
determined  which  program  areas  could 
most  benefit  fitim  the 
institutionalization  of  ADR  processes. 
Existing  bureau  ADR  efforts  should 
ixmtinue  as  this  final  pohcy  is 
implemented. 

"rhe  Department's  Final  AI»  PoUcy  is 
also  desired  to  disaemlnate  knowledge 
about  ADK  both  within  the  Department 
and  to  thoee  whom  the  Department 
serves,  as  will  as  to  introduce  new  ADR 
initiatives  and  to  provide  guidelines  for 
bureaus  to  apply  in  the  implementation 
of  ADR  pilot  [mtgiams.  These  initiatives 
will  produce  a  baseline  of  experience 
that  will  he  useful  in  successftilly 
implementing  the  Department's  Final 
ADR  Policy.  Without  the  full 
commitment  and  cooperation  of  all 
bureaus,  the  Department  will  lose  a 
valuable  opportimity  to  learn  what 
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wofki,  wiiat  does  not,  and  how  best  to 
capture  potential  benefits  from  ADR 
use. 

C.  Implementation  of  the  Final  AM 
Policy 

1.  Role  of  the  Department's  Dispute 
Resolution  Specialist 

Pursuant  to  the  guidance  promulgated 
by  the  Secretary  in  the  June  13, 1994, 
Interim  ADR  Policy,  the  Dlractor,  Office 
of  Hearings  and  Appeals  (OHA),  was 
appointed  to  serve  as  the  Department's 
Dispute  Resolution  Specialist  (DRS). 
This  high  level,  Department  official  was 
appointed  as  the  VRS  in  order.  (1)  To 
bdlitate  intia-Departmental 
coordination  and  rfwnmiiniftiinn;  (2)  to 
ensure  consistant,  quality  training:  (3)  to 
flatablish  TninfiniiTn  mialiflcatjons  for 
mediators,  arbitrators,  and  certain 
Departmental  employees  with  ADR 
responsibilities;  and  (4)  to  reduce 
administrative  rediudancy.  Under  the 
Final  ADR  Policy,  the  Director.  OHA, 
will  continue  these  responsibUities.  The 
DRS  will  maintain  an  "open  door" 
policy,  welcoming  inquiries  from  and 
oSsring  aaaistanca  to  the  bureaus  and 
interested  persons.  During  the  period 
that  the  Final  ADR  Policy  is  being 
implementad,  ongoing  input  from  the 
public  is  encouraged.  Despite  this  focal 
point  for  ADR  activity,  the  Department's 
Final  ADR  Policy  encourages 
deoentralizsd  decisionmaking  to  the 
greatest  extant  poaaible. 

2.RoleofIDRC 

In  order  to  keep  the  Department's 
bureatis  informed  during  the 
implementation  of  the  Final  ADR 
Policy,  the  DRS  shall,  within  120  days 
after  publication  of  the  Department  final 
policy,  convene  the  IDRC  to  address 
progress  by  the  bureaus  in 
implementing  their  ADR  programs. 
Composed  of  the  Department's  Aaaistant 
Secretaries,  SoUcitor,  and  the  Director  of 
the  Office  of  Regulatory  A&irs  (ORAI, 
or  their  respective  designees,  and 
chaired  by  the  DRS.  the  IDRC  shall 
monitor  and  evaluate  the  Department's 
use  of  ADR  and  lisg-Neg  and  assist  in 
intra-Departroental  policy  and  process 
ooordiiution.  The  IDRC  shall  act  as  an 
information  clearinghouse,  recommend 
personnel  trtining  courses  in  ADR 
techniques  and  program  design,  and  act 
as  the  liaison  between  the  Department 
and  the  Federal  Mediation  arid 
Conciliation  Service. 

3.  Training  in  Alffi 

The  Department  recognizes, 
consistent  with  the  philosophy  of  the 
National  Performance  Review,  that 
bureeus  can  best  evaluate  and  develop 


specific  ADR  programs  and  initiatives  to 
meet  bureau  needs.  Tbereibre.  each 
bureeu  bead  has  appointed  a  BDRS.  The 
BDRSs  have  been  trained  in  AIHt 
cfiTiiwms"*-h»nding  techniques,  conflict 
resolutioD.  and  program  design. 

The  DRS  recommended  appn^iriate 
BDRS  training,  with  such  training 
completed  during  the  interim  poUcy 
period.  Additionally,  the  URS  shall 
provide  ADR  training  opportunities  for 
selected  groups  of  senior  managers  of 
the  Department,  whose  job 
responsibilities  include  determining  or 
influencing  how  disputes  will  be 
managed.  The  DRS  will  also  identify 
opportuniUes  for  advanced  training  in 
ncilitation  and  mediation  for  Judges 
and  attorneys  within  OHA,  as 
appropriate. 

4.  Implementation  of  Bureeu  ADR  Plans 

The  BDRS  shall  fully  implement  the 
bureau's  alternate  dispute  resolution 
plan  (AORP)  in  the  12  months  following 
pronmlgation  of  the  Final  ADR  Policy. 
To  facilitate  the  monitoring  and 
evaluation  of  the  bureau's  initiative(s), 
the  BDm  should  address,  in  his/hw 
3rearly  review,  among  other  topics,  the: 
(1)  goals;  (2)  objectives;  (3)  timetables: 
(4)  implementation  strategy:  (5) 
monitoring  criteria:  and  (6)  evaluation 
methodology.  It  is  permissible  if  two  or 
more  bureaus  adopt  the  same  objectives 
and  goals. 

In  selecting  appropriate  ADR  pilot 
initiatives,  the  bureaus  have  focused,  for 
example,  on  a  particular  category  of 
dispute  (e.s..  contract  casesl.  on  a 
variety  of  disputes  involving  a 
partiinilar  orgmizaUoaal  segment  or 
legion  of  the  aaetuqr,  or  on  a  particular 
ADR  process  that  would  be  applied  in 
a  variety  of  disputes  across  the  bureau. 
In  selecting  a  focus  for  an  ADR  pilot 
initiative,  the  Department  has 
encouraged  bureaus  to  consider  using 
some  of  the  disputes  that  are  central  to 
the  Department's  mission.  While 
bureeus  have  been  advised  not  to  avoid 
identifying  personnel  and  small  contract 
disputes,  for  example,  as  candidates  for 
a  pQot  initiative,  they  have  been 
encouraged  not  to  focus  exclusively  on 
these  areas  so  that  the  effectiveness  of 
ADR  for  a  bureau  can  be  judged  in  a 
progranunatic  context. 

Some  offices  of  the  Department,  such 
as  the  Office  of  the  Solicitor,  are 
assisting  bureaus  in  carrying  out  their 
programs  rather  than  conducting 
programs  of  their  own.  For  the  purpoaas 
of  this  policy,  such  offices  should  assist 
bureaus  in  implementing  ADR  in  a 
programmatic  context. 

Consistent  with  the  many  activities 
and  functions  of  the  Department  and  the 
Federal  Acquisition  Regulations' 


recognition  of  the  usefulness  of  ADR  in 
Govmiunent  contracts,  each  BDRS,  or 
appointed  designee,  should  review 
categories  of  all  proposed  new  and 
renewal  contracts,  agreements,  permits, 
memoranda  of  understanding,  and  other 
dociunents,  to  determine  whether  to 
include  ADR  provisions.  Moreover,  the 
Department  encourages  the  use  of  ADR 
in  contact  disputes  prior  to  these 
disputes  reaching  the  Interior  Board  of 
Contract  Appeals.  To  avoid  duplication 
of  effort  by  bureau  personnel,  tiie  Office 
of  the  Solicitor,  working  with  the 
Department's  senior  procurement 
official,  will  develop  standardized  ADR- 
related  clauses  that  bureaus  can  use  in 
contracts  and  other  documents. 

The  Department  expects,  as  well,  that 
those  bureaus  with  comparatively  more 
dispute  resolution  experience  will,  on  a 
voluntary  basis,  assist  bureaus  less 
fimriliar  with  dispute  resolution  in  the 
development  of  tlie  ADRP.  The 
Department  expects,  as  well,  that  inter* 
bureau  initiatives  such  as  "one  stop 
permitting."  for  example,  be 
coordinated  with  a  BDRS.  Each  BDRS 
and  others  involved  with  the 
implementation  of  the  final  policy  are 
encouraged  to  consult  with  other 
Federal  agencies,  and  others  in  the 
dispute  resolution  field  in  the 
development  of  their  ADR  initiatives. 
The  DRS  is  available  to  provide  the 
names  of  contact  persons  within  various 
Federal  agencies  who  have  effectively 
utilized  ADR  methods  in  resolving 
disputes. 

Judges  within  OHA  have  been 
encouraged  to  utilize,  where 
appropriate.  ADR  methods,  including, 
among  others,  the  use  of  settlement 
judges,  minitrials,  and  the  referral  of 
iiti^nts  to  mediation  or  arbitration  in 
advance  of  a  judge's  consideration  of  a 
case  on  the  merits. 

D.  Monitoring  and  Evaluation 

Each  BDRS  shall  monitor  the 
implementation  of  his  or  her  bureau's 
dispute  resolution  initiatives  on  an 
ongoing  basis,  using  the  criteria 
developed  in  their  ADRP.  Bach  BDRS 
shall  submit  to  the  IDRC,  through  the 
proper  bureau  head  and  Assistant 
Secretary,  every  year,  an  evaluation  of 
the  bureeu's  progress  toward  meeting 
the  goals,  objectives,  and  timetables  on 
the  basis  of  the  methodology  outlined  in 
the  ADRP.  The  evaluation  should  also 
diacuss  any  unanticipated  issues  that 
each  bureau  may  have  encountered  and 
how  those  issues  have  been  or  are  being 
resolved. 

A  BDRS,  in  conjunction  with  the 
IDRC,  shall  catalogue  and  evaluate  the 
bureaus'  respective  initiatives  and 
experiences  under  their  ADRP  in  its 
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yearly  report  to  the  Secretary.  This 
evaluation,  coordinated  by  the  DRS,  as 
chair  of  the  IDRC  will  focus  on  the 
categories  of  disputes  and  types  of  DR 
methods  that  were  most  helpful  in 
achieving  resolution  of  disputes. 

Moreover,  because  the  usefulness  of 
ADR  to  the  Department  is  dependent  on 
the  processes'  ability  to  fecililate 
retioruil.  Coir,  efficient,  and  stable 
solutions  among  the  Department's 
bureaus,  the  regulated  community,  and 
the  public,  evaluation  of  the  final  policy 
should  receive  the  benefit  of  public 
comment  and  participation.  A 
concluding  section  of  the  evaluation 
should  explain  how  dispute  resolution 
is  being  integrated  on  a  permanent  basis 
into  each  bureau's  program  offices.  This 
process  of  review,  evaluation,  and 
modification  will  allow  each  bureau  to 
systematically  and  regularly  improve  its 
ADR  programs. 

E.  Negotiated  Rulemaking 

Purstiant  to  Exec.  Order  No.  12866 
and  the  Presidential  memorandum  on 
negotiated  rulemaking,  issued 
September  30, 1993,  the  Department 
wiU  use,  where  appropriate,  Reg-Neg  or 
other  consensus-building  techniques  to 
develop  rules  that  are  fair,  technically 
accurate,  and  clear.  Each  bureau  will 
evaluate,  prior  to  drafting  or  amending 
any  regulation,  whether  Reg-Neg  is 
appropriate  for  developing  or  amending 
that  regulation  and  will  explain,  on  the 
regulatory  alert  form  submitted  to  the 
ORA,  the  basis  for  determining  whether 
or  not  the  regulation  will  be  developed 
or  amended  using  Reg-Neg. 

In  explaining  whether  Reg-Neg  should 
be  used  for  a  particular  rulemak&g, 
each  bureeu  snould  address  at  least  the 
following: 

(1)  Whether  there  exists  a  srasU  and 
identifiable  group  of  constituents  (the 
"parties")  with  significant  interests  in 
the  rulemaking,  so  that  all  reasonably 
foreseeable  significant  interests  can  be 
represented  t^  individuals  in  the 
negotiation; 

(21  Whether  the  parties  believe  it  to  be 
in  their  best  interest  to  enter  into  a 
negotiated  rulemaking; 

(3)  Whether  the  parties  are  willing 
and  able  to  enter  into  negotiated 
rulemaking  in  good  faith: 

(4)  Whether  any  single  party  has,  or 
is  perceived  to  have,  the  ability  to 
dominate  negotiations,  thereby  nuking  a 
compromise  solution  unlikely; 

(5)  Whether  there  are  clear  and 
identifiable  issues  thst  are  agreed  to  be 
ripe  for  a  negotiated  solution; 

(6)  Whether  a  negotiated  solution 
would  require  one  or  more  parties  to 
compromise  a  fundamental  value; 


(7)  Whether  the  use  of  negotiated 
rulemaking  is  reesonably  likely  to  result 
in  an  agreement  or  course  of  action 
satisfactory  to  all  parties;  and 

(8)  Whether  there  are  legal  deadlines 
or  other  legal  issues  that  either  mitigate 
against  negotiation  or  provide 
incentives  to  reach  a  negotiated 
solution. 

If  a  bureau  has  decided  to  enter  into 
a  negotiated  rulemaking,  it  will  prepare 
a  brief  report  describing  the  goals, 
objectives,  anticipated  parties,  and 
projected  timetablea  of  the  negotiation. 
Throughout  the  negotiation,  the  bureau 
will  prepare  brief  periodic  reports 
discussing  the  progress  toward 
achieving  the  goals,  objectives,  and 
timetables  of  the  negotiation,  and 
highlighting  any  successes  and 
unanticipated  events  or  issues 
encountered  during  the  negotiation. 
These  reports  shall  be  submitted  to  ORA 
and  the  IDRC 

At  the  end  of  the  initial  12  months 
under  the  Final  ADR  Policy,  ORA,  the 
DRS,  and  IDRC  shall  prepare 
information  to  be  included  in  the  yearly 
ADR  report  to  the  Secretary  evaluating 
the  Department's  etxperiences  with 
negotiated  rulemaking.  This  report  will 
focus  upon  the  types  of  policies, 
categories  of  rulemakings,  and  methods 
of  negotiation  that  were  moat  successful 
in  achieving  customer  sattsbction  and 
the  cost-eflective  implementation  of 
mutually  agreeable  liilemaldngs.  This 
report  will  be  based  upon  evaluations 
cqnducted  by  the  Bureaus  and 
submitted  to  ORA,  IDRC.  and  the  DRS 
for  review  and  assimilation  into  the 
report  to  the  Secretary. 

IV.  Exscntive  Order  No.  12M« 

This  final  policy  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  No. 
12866. 

Dated:  )uly  15, 19W. 
Bonnie  K.  Cohan, 

Assistant  Secntory— Policy,  Management 
and  Budget. 

Appendix  I — Gloaaary  of  ADR  Tetnis 

The  following  terms  are  commonly 
associated  with  ADR  and  negotiated 
rulemaking  and  contain  many 
recognized  forms  of  ADR.  Hiey  are 
provided  for  the  reader's  convenience 
and  have  been  adapted  bom  the  ADR 
Act  (now  expired),  the  Negotiated 
Rulemaking  Act.  and  other  sources. 

Alternative  means  of  dispute 
resolution — an  inclusive  term  used  to 
describe  a  variety  of  problem-solving 
processes  that  are  used  in  lieu  of 
litigation  or  administrative  adjudication 
to  resolve  issues  in  controversy. 


including  but  not  limited  to.  settlement 
negotiations,  condliaUon,  facilitation, 
mediation,  f^ct-finding,  minitrials,  and 
arbitration,  or  any  combination  thereof. 

Aibitration—a  process,  quasi-judicial 
in  nature,  whereby  a  dispute  is 
submitted  to  an  impartial  and  neutral 
third  party  who  considers  the  facts  and 
merits  of  a  case  and  decides  the  matter. 
To  be  revised  consistent  with  5  U.S.C 
588.  et  setj. 

Conciliation — procedures  intended  to 
help  establish  trust  and  opeimess 
between  the  parties  to  a  dispute. 

Dispute — en  issue  which  is  material 
to  a  decision  concerning  an 
administrative  or  mission-related 
program  of  an  agency  and  with  whidi 
there  is  disagreement  between  the 
agency  and  a  person  or  persons  who 
would  be  substantially  affected  by  the 
decision. 

Dispute  resolution  communication — 
any  oral  or  written  conununication 
prepared  for  the  purposes  of  a  dispute 
resolution  proceeding,  including  any 
memoranda,  notes,  or  work  product  of 
the  neutral,  parties,  or  nonparty 
participants.  A  written  agreement  to 
enter  into  a  dispute  resolution 
proceeding,  or  a  final  written  agreement 
or  arbitration  award  reached  as  a  result 
of  a  dispute  resolution  proceeding,  is 
not  dispute  resolution  communication. 

Dispute  resolution  proceeding — any 
prooass  in  which  an  alternative  mearu 
of  dispute  resolution  is  used  to  resolve 
an  issue  in  controversy  in  which  a 
neutral  is  appointed  and  specified 
parties  participate. 

Facilitation — involves  the  assistance 
of  a  third  partv  who  is  impartial  toward 
the  issues  under  discussion  and  who 
works  with  all  participants  in  a  whole 
group  session  providing  procedural 
directions  on  how  the  group  can 
efloctively  move  through  the  problem- 
solving  steps  of  the  meeting  and  arrive 
at  the  jointly  agreed  upon  goal. 

Fact-finding — involves  the  use  of 
neutrals  acceptable  to  all  parties  to 
determine  disputed  facts.  This  can  be 
particularly  useful  where  disagreements 
about  the  need  for  or  the  meaning  of 
data  are  impeding  resolution  of  a 
dispute,  or  where  the  disputed  fads  ere 
highly  technical  and  would  be  better 
resolved  by  experts.  Fact-finding 
usually  involves  an  informal 
presentation  of  its  case  by  each  party. 
The  neutral(s)  then  provides  an  advisory 
opinion  on  the  disputed  facts,  which 
can  be  used  by  the  parties  as  a  basis  for 
further  negotiation. 

Litigation — a  dispute  brought  in  a 
court  of  law  to  enforce  a  statute,  right, 
or  legally  created  cause  of  action  that 
will  be  decided  based  upon  legal 
principles  or  evidence  presented. 
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Mediation — involves  the  intervention 
into  a  dispute  of  an  impartial  and 
neutral  tliird  party,  who  has  no 
dedsionjnaking  authority  but  who  will 
piDCsdurally  assist  the  parties  to  reach 
voluntarily  an  acceptable  settlement  of 
issues  in  dispute. 

\Dnitria)-—a  structured  settlement 
process  in  which  the  disputants  agree 
on  a  procedure  for  presenting  their  cases 
in  highly  abbreviated  versions  (usually 
no  more  than  a  few  hours  or  a  few  days) 
to  senior  officials  for  each  side  with 
authority  to  settle  the  dispute.  This 
process  allows  those  in  senior  positions 
to  see  firsthand  the  relative  strengths 
and  weaknesses  of  their  cases  and  can 
serve  as  a  basis  for  more  fruitful 
negotiations.  Often,  a  neutral  presides 
over  the  hearing,  and  may, 
subsequently,  mediate  the  dispute  or 
help  parties  evaluate  their  cases. 

Se^tiating  rulemaking — rulemaking 
accomplished  through  the  use  of  a 
negotiated  rulemaking  committee. 

*  Negotiated  nilemaang  committee — 
an  advisory  committee  established  by  an 
agency  in  accordance  with  the 
Negotiated  Rulemaking  Act  and  the 
Federal  Advisory  Committee  Act  to 
consider  and  discuss  issues  for  the 
purpose  of  reaching  a  consensus  in  the 
development  of  a  proposed  rule- 
Negotiation — involves  a  bargaining 
relationship  between  two  or  more 
parties  who  have  either  perceived  or 
actual  conflicts  of  interest.  The 
participants  join  voluntarily  in  a 
temporary  relationship  to  educate  each 
other  about  their  needs  and  interest  and 
exchange  specific  resources  or  promises 
that  will  resolve  one  or  more  issues. 
Almost  all  of  the  ADR  procedures,  in 
which  the  parties  maintain  control  over 
the  outcome  of  the  conflict,  are 
variations  upon  or  elaborations  of  the 
negotiation  process. 

Neutral — an  individual,  who  with 
respect  to  an  issue  in  controversy, 
functions  specifically  to  aid  the  parties 
in  resolving  the  controversy.  The 
individual  may  be  a  permanent  or 
temporary  officer  or  employee  of  the 
Federal  Government,  or  any  other 
individual  who  is  acceptable  to  the 
parties  to  a  dispute  resolution 
proceeding.  A  neutral  shall  have  no 
ofiSdal,  financial,  or  personal  conflict  of 
interest  with  respect  to  the  dispute, 
unless  such  interest  is  fully  disclosed  in 
writing  to  all  patties  and  all  parties 
agree  that  the  neutral  may  serve. 

Ombudsman — a  person  designated  to 
address  selected  categories  of  disputes 
by  investigation  the  circumstances  that 
gave  rise  to  the  matter;  and  based  upon 
the  investigative  findings, 
recommending  corrective  action,  as 
appropriate. 


Roster — a  list  of  persons  qualified  to 
provide  services  as  neutrals  that  is 
maintained  by  the  agency. 

Appendix  D—ExamplM  of  ADK 
Initiati'm 

All  bureaus  and  offices  within  the 
Department  have  been  involved  in 
implementing  ADR  processes.  Some  of 
the  more  prominent  examples  of  ADR 
initiatives  that  reflect  the  Department's 
commitment  to  ADR  include: 

In  1990,  the  Department  disseminated 
to  each  of  the  Department's  bureaus  and 
offices  an  ADR  survey  designed  to 
identify  program  areas  that  could  be 
amendable  to  ADR  techniques.  Among 
the  questions  asked  were:  (1)  The 
categories  of  disputes  in  which  the 
organization  is  typically  involved;  (2) 
the  number  of  cases  during  the  prior  2 
fiscal  years  that  were  docketed,  settled, 
and  litigated,  and  the  approximate  cost 
involved;  and  (3)  the  organization's 
experience  to  date  in  utilizing  ADR 
techniques. 

The  Department  initially  conducted 
an  orientation  program  on  ADR. 
Included  in  the  orientation  program  was 
Senator  Charles  Grassley,  one  of  the 
sponsors  of  the  ADR  Act,  together  with 
tepresentativas  of  the  Administrative 
Conference  of  the  United  States  (ACUS) 
and  the  Federal  Mediation  and 
Conciliation  Service  (FMCS). 

The  Department  then  conducted  a  one 
day  training  program  on  ADR.  The 
training  Focused  on  the  various  methods 
of  ADR  and  included  representatives 
from  the  U.S.  Army  Corps  of  Engineers, 
the  Environmental  Protection  Agency, 
the  Department  of  Health  and  Human 
Services,  and  the  Department  of 
Transportation,  each  of  whom  shared 
their  experiences  in  developing 
successful  ADR  programs. 

The  Department's  Office  for  Equal 
Opportunity  (OEO)  provided  training  in 
basic  and  advanced  mediation  skills  for 
OEO  and  personnel  program  officials 
and  Equal  Employment  Opportunity 
(EEO)  counselors.  OEO  also  issued  a 
directive  to  bureaus  and  offices 
providing  guidance  on  the  development 
and  implementation  of  ADR  pilot 
programs  consistent  with  29  CFR  Part 
1614.  Under  this  directive  each  bureau 
and  office  is  to  submit  an  ADR  pilot 
program  plan  delineating  specific 
actions  to  be  taken  to  incorporate  ADR 
techniques  into  the  EEO  complaints 
process. 

The  Department  encourages  the  use  of 
ADR  in  the  resolution  of  discrimination 
complaints  and  has  designated  a 
Departmental  EEO/ ADR  Coordinator 
and  directed  each  bureau  to  designate  a 
Bureau  EEO/ ADR  Coordinator. 


The  Department  designated  the 
Bureau  of  Reclamation  (Reclamation)  as 
a  pilot  bureau  in  fiscal  year  1993  for  the 
purpose  of  testing  the  efiectiveness  of 
mediation  in  the  resolution  of  EEO 
complaints  and  administrative 
grievances. The  bureau  has  relied 
exclusively  on  contract  neutrals  to  serve 
as  mediators  for  all  disputes  referred  for 
ADR.  Mediation  has  also  been  utilized 
by  Reclamation  in  other  program  areas, 
including  resource  management  and 
contract  administration. 

The  Department's  Office  of  Hearings 
and  Appeals  has  implemented  ADR  as 
an  alternative  to  administrative 
litigation.  The  Board  of  Indian  Appeals 
and  the  administrative  law  judges 
vested  with  authority  for  adjudicating 
Indian  probate  cases  have  encouraged 
the  use  of  settlement  agreements  to 
resolve  these  matters.  Under  43  CFR 
4.207,  administrative  law  judges  have 
been  authorized  to  affect  compromise 
settlements  in  probate  actions  where  the 
parties  concerned  agree  to  compromise 
and  where  the  judge  establishes  that  all 
necessary  conditions  have  been  met. 
The  Board  of  Contract  Appeals  has  been 
effectively  implementing  ADR  processes 
over  the  last  3  years  in  its  cases.  At  the 
time  a  case  is  docketed,  the  Board  issues 
an  order  notifying  the  parties  to  the 
dispute  of  the  availability  and  benefits 
of  ADR.  Through  actively  promoting 
ADR  as  a  viable  alternative,  the  Board 
has  settled  a  majority  of  its  cases 
without  the  need  to  conduct  a  hearing. 

The  Bureau  of  Land  Management 
(BLM)  has  recognized  the  benefits  of 
ADR  techniques,  and,  in  partnership 
with  the  Bowie  State  University's  Center 
for  Alternative  Dispute  Resolution,  has 
provided  basic  Conflict  Management 
ADR  training  to  Personnelists  and  EEO 
practitioners,  as  well  as  to  key 
management  officials. 

The  Minerals  Management  Service 
(MMS)  has  a  rich  history  of  ADR.  MMS 
examples  include  (1)  a  process  targeted 
at  settling  outstanding  and  contentious 
mineral  royalty  claims  which  has 
reduced  appeals  and  litigation  and 
increased  royalty  collections,  and  (2) 
more  than  a  decade  of  conflict 
resolution  training  for  offshore  minerals 
management  personnel  and 
establishment  and  conduct  pf  a  joint 
review  panel  for  constituent  review  of 
enviroimiental  documents. 

During  the  interim  period  that  is  just 
ending,  the  U.S.  Fish  and  Wildlife 
Service  has  recorded  particular  success 
in  implementing  its  ADR  plan.  Out  of  41 
instances  of  utilizing  ADR,  33  (80 
percent)  have  been  successful.  The 
unsuccessful  instances  resulted  in 
further  processing  under  EEO 
procedures.  Mediation  was  cmducted 
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by  EEO  counselors  in  all  instances 
except  for  three  which  were  processed 
through  the  Federal  Mediation  and 
Conciliation  Service.  The  cost  and  time 
savings  were  significant  with  the 
avoidance  of  expenditures  in 
connection  with  EEO  investigations, 
hearings,  transcripts,  and  staff  time. 

The  program  Department-wide  thus 
for  has  focused  on  EEO  and  related 
personnel  matters.  Only  MMS,  among 
the  bureaus,  has  concentrated  on 
resolving  conflicts  with  outside  groups. 
The  interim  policy  signed  by  the 
Secretary  in  June  1994,  upon  which  the 
final  policy  is  based,  made  clear  that  the 
program  is  to  be  broader  based.  The 
IDRC  will  continue  to  encourage  other 
bureaus  to  adopt  the  MMS  model  for 
resolving  conflicts  with  constituents, 
customers  and  outside  groups. 

IFR  Doc  96-19623  FUmI  8-1-96: 8:4S  ami 
■UMa  cost  aie->»-« 


Bureau  of  Indan  AtMra 
Indian  Qamlng 

aoenct:  Bureau  of  Indian  Afhirs, 

Interior. 

ACTION:  Notice  of  approved  tribal-state 

compact. 

StaauRY:  Pursuant  to  23  U.S.C.  2710,  of 
the  Indian  Gaming  Reeulatoi;  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Kcgistar,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  ni  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal-State 
Class  in  Gaming  Compact  between  the 
Confederated  Tribes  and  Bands  of  the 
Yakama  Indian  Nation  and  the  State  of 
Washington,  which  was  executed  on 
June  9, 1996. 

DATEK  This  action  is  eilective  August  2, 
1996. 

FOH  FimTHiR  ■gOUMATIOM  OONTACT: 
Gaoige  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  ASain,  Washington,  D.C  20240. 
(202)  219-4068. 

Dated:  |uly  26. 1996. 
AdaE-UMT, 

Assistoiif  Seaetary—indian  Ajfain. 
[FR  Doc  96-18679  Filed  6-1-96: 8:4S  ami 


ACTION:  Notice  of  approved  Tribal-State 
Compact. 

SUMMANY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Slot  Route 
Compact  between  the  Walker  River 
Paiute  Tribe  and  the  State  of  Nevada, 
which  was  executed  on  March  25, 1996. 
DATES:  This  action  is  effective  August  2, 
1996. 

roa  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4068. 

Dated:  July  26. 1996. 
AdaE.Dnr, 

Assistant  Secretary-Indian  Affairs. 
(FR  Doc  .  96-19878  Filed  7-M-96:  8:45  ami 


Tribe 

aobicy:  Buraau  of  bidjan  AfUn, 
Interior. 


Bureau  of  Land  Management 

[AZ040-7122-40-SS13;  AZA  2S7M,  AZA 
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Nottoa  of  Intent  to  Prepare  an 
Environmantil  Impact  Statement 
Analyiing  the  knpaeta  ol  a  Propoaad 
Public  Land  Exchange  and  an 
Aeeoclatad  Mning  Plan  of  Opaiations 
tor  the  Doe  PobreaAan  Juan  Copper 
Ore  Bodlaa  near  Safford,  AZ 

aoenCV:  Bureau  of  Land  Management, 
Interior. 

Cooperating  Agency:  Army  Corps  of 
Engineers,  Department  of  Defense. 
SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  SaOard  District,  in 
cooperation  with  the  Army  Corps  of 
Engineers  (COE)  is  preparing  an 
Environmental  Impact  Statement  (EIS) 
-to  analyze  impacts  of  a  proposed  land 
exchange  and  the  Mining  Plan  of 
Operations  (MPO)  for  the  Dos  Pobres/ 
San  Juan  copper  ore  bodies. 

1.  Identification  of  the  geographic  area 
involved:  The  proposed  land  exchange 
involve  approximately  17,000  acres  of 
public  lands  currently  managed  by  the 
Safford  District,  Bureau  of  Laiad 
Management  that  are  located  near  the 
dty  of  Safford,  Graham  County, 
Arizona.  The  MPO  addresses  the 
development  of  the  San  Juan  and  Dos 
Pobres  ore  bodies  and  involves 
approximately  3,900  acres  of  public 
tends  in  the  same  area.  The 


approximately  5,000  acres  of  private 
lands  offered  for  exchange  are  located  in 
southern  Arizona. 

2.  Analysis  of  alternatives:  The 
Proposed  Action  is  an  exchange  of 
Federal  land  for  private  land  between 
the  BLM  and  Phelps  Dodge  Corporation, 
Inc.  The  No  Action  alternative  and 
alternatives  that  consider  various 
combinations  of  selected  and  offered 
lands  as  well  as  various  aspects  of  the 
MPO  will  be  analyzed.  COE  will  utiUxe 
the  analysis  presented  in  the  EIS  to 
decide  whether  or  not  to  issue  a  Clean 
Water  Act  404  permit  to  Phelps  Dodge, 
Inc.  for  operation  of  the  Dos  Pobres/San 
Juan  mining  operation. 

3.  General  types  of  issues  anticipated: 
The  proposed  land  exchange  and  MPO 
involves  issues  related  to  the  natural 
resource  values  and  uses  of  the  public 
lands  in  question.  These  issues  are 
expected  to  involve  impacts  on  waters 
of  the  United  States,  riparian  habitats, 
threatened  and  endangered  species, 
drainage  and  erosion  impacts,  surface 
and  groundwater  quality  and  quantity, 
water  rights.  Gila  River  impacts,  air 
quality,  cultural  resouices, 
transportation,  access  to  recreation 
areas,  socioeconomic  resources,  Indian 
trust  lands  and  assets,  mineral  rights, 
and  other  issues  that  may  be  identified 
during  public  scoping. 

4.  Disciplines  to  be  represented  and 
used  to  prepare  the  environmental 
impact  statement:  Hydrology,  botany, 
wildlife,  recreation,  realty,  range, 
economics,  geology,  and  archaeology. 
DATES:  The  kind  and  extent  of  public 
participation:  Three  public  open  house 
meetings  have  been  schedulcMd  to  inform 
the  public  of  this  project  and  to  obtain 
public  input  on  the  issues  to  be 
analyzed  in  the  EIS.  These  meetings  will 
be  held  in  Safford,  Tucson,  and  Phoenix 
at  the  following  times  and  locations: 
September  5, 1996,  from  4:00  to  8:00 

p.m.,  BLM  District  Office,  711  14th 
Avenue,  SaHord,  Arizona  85546 
September  10, 1996,  from  4:00  to  SKK) 
pjn.,  Tucson  Main  Public  Library, 
101  North  Stone  Avenue,  Tucson, 
Arizona  85701 
September  II,  1996,  from  4:00  to  8.00 
pjn.,  BLM  SUte  Office,  3707  North 
7th  Street,  Phoenix,  Arizona  85014. 
Public  input  may  be  submitted  during 
the  public  meetings  or  in  writing  to  the 
address  in  the  address  section.  Public 
comments  will  be  accepted  until 
October  12, 1996. 

Complete  records  of  all  phases  of  the 
NEPA  process  will  be  maintained  for 
public  review  at  the  Safford  District 
Office,  711 14th  Avenue,  Safford, 
Arizona  85546. 
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:  Written  comments 
concerning  the  environmental  impact 
statement  should  be  submitted  to 
Maigaiet  Jensen,  Gila  Resource  Area 
Manager,  Bureau  of  Land  Management, 
Safford  District  Office,  711  14th 
Avenue,  Saffoid,  Arizona  85546. 

tur9Lamauft  mfommthn:  Phelps 

Dodge.  Inc.,  is  planning  lo  develop  the 
Do*  Pobre*  and  San  Juan  copper  ore 
bodies  that  are  primarily  located  on 
private  lands  owned  by  Phelps  Dodge, 
Inc.  Phelps  Dodge  seeks  to  either 
acquire  additional  public  lands  in  the 
vicinity  of  these  ore  bodies  through  the 
exchange  process  or  utilize  them  for 
mining  purposes  under  the  General 
Mining  Law  of  1872,  as  amended.  To 
this  purpose,  Phelps  Dodge  has 
proposed  an  exchange  of  land  and 
submitted  a  MPO  for  the  use  of  these 
lands  to  the  BLM. 

The  17,000  acres  of  public  lands 
identified  for  exchange  are  adjacent  to 
and  surround  approximately  20.000 
acres  of  Phelps  EJodge's  private  land. 
These  lands  have  been  selected  by 
Phelps  Dodge,  Inc.,  to  consolidate  its 
land  position,  provide  bufler  areas  for 
enviroimiental  compliance  purposes. 
and  accommodate  development  of 
future  mining  operations  at  Dos  Pobres/ 
San  Juan  and  Lone  Star  ore  bodies. 

In  exchange,  Phelps  Dodge.  Inc.,  is 
offering  approximately  5,000  acres  of 
private  lands  that  it  owns  for  public 
acquisition.  These  lands  possess 
resource  qualities  considered  to  be  of 
significant  value  to  the  public,  and  have 
been  identified  for  acquisition  by  the 
BLM. 

The  Dos  Pobres/San  Juan  project 
would  Involve  open  pit  mining  of 
teachable  copper  ore  and  the 
construction  and  operation  of  a  solvent 
Bxtraction/electrowinning  (SX/EW) 
process  facility  designed  to  produce 
about  200  million  pounds  of  high- 
quality  cathode  copper  per  year  when 
nilly  operational. 

The  proposed  mining  would  involve 
conventional  drill,  blast,  load  and  haul 
techniques.  Diuing  project  construction, 
employment  is  expected  to  average 
nearly  600  workers  with  peak 
employment  reaching  about  1,000  full- 
time  jobs.  Direct  employment  by  Phelps 
Dodge  during  the  life  of  the  project  is 
estimated  at  300  to  400  full-time 
employees. 

FOn  FURTICR  WRNMATION  OONTACT:  Tom 
Terry.  Project  Leader,  or  Mike 
McQueen,  Planning  and  Environmental 
Coordinator,  711 14th  Avenue.  Safford, 
Arizona  85546;  telephone  (520)  428- 
4040. 


Dtlad:  |uly  16. 1896. 
FmkL.lOTrl«T. 

Acting  District  Manager. 

IFR  Doc  a6r1fl626  Filed  S-1-96:  S:4S  ami 
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Northwest  Colorado  RxourM 
Advisory  Council  I 


AOCNCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meetings. 

StIMMARV:  Notice  is  hereby  given  that 
the  next  meeting  of  the  Northwest 
Colorado  Resource  Advisory  Council 
will  be  held  on  August  16. 1996. 

DATES:  The  meeting  is  scheduled  for 
Friday.  August  16. 1996  in  Hayden. 
(Dolorado. 

adohesses:  For  further  information, 
contact  Lynda  Boody ,  Bureau  of  Land 
Management  (BLM),  Grand  Jtmction 
District  Office,  2815  H  Road,  Grand 
.Junction.  Colorado  81506;  Telephone 
(970)  244-3000;  TDD  (970)  244-3011. 

8UPPLEMENTARV  INFOftMATION:  The 
meeting  is  scheduled  to  begin  at  9:00 
a.m. 

This  meeting  will  be  held  at  The 
Nature  Conservancy's  Carpenter  Ranch. 
13250  U.S.  Hury.  40  West,  Hayden. 
Colorado  81639. 

The  agenda  for  this  meeting  will  focus 
on  general  Council  business,  recently 
held  public  meetings  on  standards  and 
guidelines  for  grazing,  new  business, 
and  committee  reports. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration.  Public 
comment  will  be  taken  throughout  the 
meeting.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  Grand  Jiuction/ 
Craig  District  Maiuiger. 

Summary  minutes  for  the  Council 
meeting  will  be  maintained  in  the  Grand 
Junction  and  Craig  District  Offices  and 
will  be  available  for  public  inspection 
and  reproduction  during  regular 
business  hours  within  thirty  (30)  days 
following  the  meeting. 

Dated:  )uly  22, 1S96. 
MorkMsne. 

Grand /unction/Craig  District  Minager. 
IFR  Doc  ge-1«622  Filed  0-1-46;  8:45  m| 


INV-M3-1430:M-«10iq 

NoHos  of  RsaKy  Action:  Convsysnc* 
for  RsciMtlon  and  Public  PurpoMS 

AOCNCV:  Bureau  of  Land  Management. 

Interior. 

ACnOM:  Recreation  and  public  purposes 

conveyance. 


:  The  following  described 
public  land  neer  Moapa  Valley,  Clark 
County.  Nevada,  has  been  examined  and 
found  suitable  for  conveyance  for  public 
purposes  under  the  provisions  of  the 
Reoeatioo  and  Public  Ihirposes  Act,  as 
amended  (43  U.S.C  869  et  seq.).  The 
Clark  County  Department  of  Ihiblic 
Works  proposes  to  use  the  land  for  a 
solid  waste  transfer  station. 

Mount  Diablo  Meridian,  Nevada 

T.  15  S.,  R.  67  E., 

Sec  16:  PANW'A,  W'ANBVi. 
Acreage:  160  acres. 

The  entire  amount  of  land  described 
will  not  be  required  for  the  transfer 
station,  likely  no  more  than  a  total  of  10 
acres.  The  exact  location  will  be 
determined  through  survey  and  the 
excess  parcels  removed  from 
classification  and  segregation.  The  land 
is  not  required  for  any  Federal  purpose. 
The  conveyance  is  consistent  with 
ciirrent  Bureau  planning  for  this  area 
and  would  be  in  the  public  interest.  The 
patent,  when  issued  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe,  and  will  be  subject  to:  valid 
existing  rights,  if  any. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District.  4765 
W.  Vegas  Drive.  Las  Vegas,  Nevada 
89108.  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  above 
described  land  will  be  segregated  from 
all  other  forms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  from 
conveyance  under  the  Reoeation  and 
Public  Purposes  Act.  leasing  under  the 
mineral  leasing  laws  and  disposals 
under  the  mineral  material  disposal 
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laws.  For  a  praiod  of  45  days  from  the 
date  of  pubucation  of  this  notice  in  the 
Federal  lagblar.  interested  parties  may 
submit  comments  regarding  the 
proposed  conveyance  for  classification 
of  the  lands  to  the  District  Manager.  Las 
Vegas  District,  4765  W.  Vegas  Drive.  Las 
Vegas.  NV  89108. 

Oassification  Comwents:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  transfer 
station.  Comments  on  the  classification 
are  restricted  to  whetbar  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Apphcation  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development. 
«duther  the  BLM  followed  proper 
administrative  procedure*  in  readiing 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  transfer  station  facility. 

Any  advene  comments  wrill  m 
reviewed  by  the  State  Dtnctor. 

In  the  absence  of  any  advene 
comments,  the  clasdfication  of  the  land 
deaciibed  in  this  Notice  will  bectane 
eSsctive  60  days  from  the  dote  of 
publication  in  the  Fedaral  lagialer.  The 
lands  will  not  be  oOmd  fat  conveyance 
until  after  the  classification  becomes 
eSscUve. 

Dated:  July  23.  ISSe. 
DoaMtiGanlaB, 

Acting  Assodat*  DIstrietUanagKr. 
[FR  Doc  9e-igeiS  FOmA  S-1-M;  S:4S  im) 


[N>M»»-1430-01;  M-S7iaq 
CanoslMlon  of  Really  Action 

AOSlcr:  Bureau  of  Land  Msnagament. 

Interior. 

ACTION:  Cancellation  of  raelty  action. 

The  Notice  of  Raelty  Action— 
Noncompetitive  Sale  of  Federal  Lands 
in  Douglas  County.  Nevada — published 
in  the  Federal  K^lalar,  VoL  58,  No.  67, 
Pg.  18413.  on  April  9. 1993,  is  hei^ 
cancelled  in  its  entirety. 

The  federal  lands  had  been  found 
suitable  for  direct  sale  to  accommodate 
private  improvements  on  them,  placed 
there  as  the  result  of  an  erroneous 
private  survey.  However,  these  lands 
were  later  determined  to  have  some 
level  of  hazardous  contamination,  the 
result  of  past  nsaiby  mining  and 
mineral  processing.  The  transfer  of  the 
lands,  under  these  conditions,  was 


determined  not  to  be  in  the  interest  of 
either  the  United  States  or  the  sale 
proponent  A  private  well  and  pipeline, 
on  these  federal  lands,  were  authorized 
through  the  issuance  of  a  right-of-way. 

Dated:  July  24, 1996. 
Jaaai  M.  pumps. 

Assistant  District  Manager.  Non-Beae¥fable 
Resounxs. 
IFR  Doc  96-19618  FUsd  a-l-tS:  8:45  aiiil 


[10-040-4610-001 

Nolloa  of  AvaHaMIKy  of  ««•  ChalHa 
Drati  Raaouroa  MmaoMnant  Plan 
(RMP)  and  EnvlronnMnW  Impact 
(B8) 


aqenCY:  Bureau  of  Land  Management, 

Labor. 

ACTK9N:  Notice  of  propoeed  ACEC 

deslgnatians. 

autatARY:  Purauant  to  section  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  section  102(2)(Q  of  the 
National  Environmental  Policy  Act  of 
1969.  and  BLM  Plaiming  RsgiUaUons 
(43  CFR  part  1600).  the  Bureau  of  Land 
Management  (BLM).  Upper  Colimibia — 
Salmon  Clearwater  Districts  has 
prepared  a  Draft  Resource  Management 
Plan/Environmental  Impact  Statement 
(Draft  RMP/EIS)  for  the  C3iallis  Resource 
Area.  The  ChalUs  Draft  RMP/EIS  has 
been  published  and  is  available  for 
review  and  conunent  by  requesting  a 
copy  from  the  address  indicated  in  the 
"Addresses"  section  below,  in 
compliance  with  43  CFR  1610.7-Z(b). 
this  notice  of  availability  of  the  (3ullis 
Draft  RMP/EIS  also  constitutes  notice  of 
ACEC  designations  proposed  in  the 
Challis  Draft  RMP/EIS.  Mora  detailed 
information  about  the  existiiig  and 
proposed  ACECa  deecribed  in  the 
Chilis  Draft  RMP/EIS  Is  provided  in  the 
"Supplementary  Information"  section  of 
this  notice. 

The  Challis  Draft  RMP/EIS  describes 
and  analyzes  five  alternative  ways  of 
managing  approximately  792.657  acres 
of  BLM  public  lands  in  the  Challis 
Resource  Area,  located  in  Custer  and 
Lemhi  coimties  of  east-central  Idaho. 
When  implemented,  the  Challis  RMP 
would  replace  the  three  Management 
Framework  Plans  currently  used  by  the 
Challis  Resource  Area.  The  Challis  RMP 
may  also  amend  the  Uttle  Lost-Birch 
Creek  Management  Framework  Plan 
(BLM  1981),  if  Alternatives  2,  4.  or  5  are 
selected  and  the  Donkey  Hills  Area  of 
Critical  Environmental  Concern  (ACEC) 
is  designated  to  include  4,714  acres 
within  the  Big  Butte  Resource  Area, 


managed  by  the  Idaho  Falls  District — 
BLM  in  Butte  County,  Idaho. 

OAm:  Written  comments  on  the  C3iallis 
Draft  RMP/EIS  must  be  submitted  or 
postmarked  no  later  than  November  21, 
1996.  Meetings  will  be  held  to  receive 
public  comments  on  the  Challis  Draft 
RMP/EIS.  The  dates  and  locations  of 
public  meetings  will  be  announced 
through  the  local  media  and  a  mailing 
list,  as  appropriate. 

AOOMSaES:  Copies  of  the  Challis  Draft 
RMP/EIS  may  be  obtained  upon  request 
by  contacting  the  Bureau  of  Land 
Management.  Salmon  Field  Office. 
Route  2.  Box  610,  Salmon.  Idaho  83467; 
phone  (208)  756-5400.  Written 
comments  on  the  Challis  Draft  RMP/EIS 
should  be  sent  to  Kathe  Rhodes. 
Planning  and  Environmental 
Coordinator,  Bureau  of  Land 
Management,  Salmon  Field  Office. 
Route  2.  Box  610.  Salmon,  Idaho  83467. 

FOR  FURTHER  MFORaWTION  CONTACT: 
Kathe  Rhodes,  Plaiming  and 
Enviromnental  Coordinator.  Bureau  of 
Land  Management,  Salmon  Field  Office, 
Route  2,  Box  610,  Salmon,  Idaho  83467; 
phone  (208)  756-5440.  DocumanU 
relevant  to  the  Challis  Draft  RMP/EIS 
planning  process  ore  available  at  the 
above  address  for  public  viewing  during 
normal  office  houn. 

aumSKNTART  »a«lli»TION:  The 
Challis  Draft  RMP/EIS  deecrihes  sad 
analyzes  five  sltemstive  land  use  plans 
to  address  the  plaiming  issues  idnitified 
through  public  involvement  and  BLM 
input  Each  alternative  proposes 
resource  condition  objectives,  land  use 
allocations,  and  management  actions 
and  direction  to  guide  resource 
management  of  the  fthallin  Resource 
Area  on  a  long  term,  sustainable  basis 
during  the  next  IS  to  20  years. 
Alternative  1,  the  "no  action" 
alternative,  describes  resource 
management  of  the  Challis  Resource 
Area  as  of  approximately  1991,  when 
the  planning  process  was  initiated.  The 
four  "action"  alternatives  (Alternatives 
2. 3. 4.  and  5)  diSer  in  how  much  they 
emphasize  three  aspects  of  resource 
management:  (a)  tbe  protection, 
restoration,  and  enhancement  of  natural 
values  (e.g..  visual  quality),  (b) 
traditional  commodity  production  (s,g., 
timber  harvest,  livestock  grazing, 
mineral  production),  and  (c)  non- 
commodity  resource  uses  (e.g.. 
recreation). 

Four  issues  and  related  management 
concerns  were  identified  during  the 
scoping  process  for  tbe  Challis  Draft 
RMP: 
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In  order  to  provide  complete 
disclosure  and  analysis  of  resource  uses 


in  the  Challis  Resource  Area,  the  Challis 
Draft  RMP/EIS  also  discusses  the 
following  management  concerns 
identified  during  the  scoping  process: 
Forested  Areas;  Special  Status  Species 
Management;  Managing  for  Biological 
Diversity;  Oil,  Gas,  Geothermal, 
Locatable.  and  Saleable  Minerals;  Visual 
Quality  Management;  Recreation 
Opportunities  and  Visitor  Use;  Off- 
highway  Vehicle  Use;  Cultural  Resource 
Management;  Paleontological  Resource 
Management;  Tribal  Treaty  lights; 
Transportation;  Hazardous  Materials 
Management;  Air  Quality. 

The  four  "action"  alternatives  for  the 
Challis  RMP  propose  and  analyze  the 
designation  of  additional  Areas  of 
Critical  Environmental  Concem 
(ACECsl.  Under  existing  management, 
eight  ACECs  totaling  14,069  acres  are 
d^ignated  in  the  Challis  Resoiuce  Area 
to  highlight  various  values  and 
resources  for  management  and 
protection,  including  unique  plant 
communities,  petrified  trees,  fragile 


soils,  and  a  bighorn  sheep  population. 
These  existing  ACECs  include  5,997 
acres  of  Research  Natural  Areas 
designated  for  study  of  natural,  pristine, 
or  imique  characteristics.  Depending  on 
the  alternative,  future  proposed  ACEC 
designations  would  include  the 
following:  (a)  expansion  of  one  existing 
ACEC  by  approximately  269  acres;  and 
(b)  designation  of  six  to  eight  additional 
ACECs  totaling  from  48,889  acres  up  to 
129,354  acres.  The  proposed  ACECs 
would  highlight  values  and  resources 
including  unique  plant  communities,  an 
additional  bighorn  sheep  population, 
elk  winter  range  and  calving  habitat, 
cultural  resources,  anadromous  fish 
habitat,  fragile  soils,  and  geological, 
special  status  Rsh,  and  roadless- 
primitive  resources.  The  chart  below 
lists  the  expanded  and  proposed  ACECs 
by  alternative,  including  any  resource 
use  limitations  which  would  occur  if 
the  ACECs  were  formally  designated 
(per  43  CFR  1610.7-2(b)). 
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The  Challis  Draft  RMP/EIS  also 
presents  suitability  findings  for  most  of 
the  57  river  segments  found  eligible  for 
further  Wild  and  Scenic  Rivers  study 
during  the  Challis  Resource  Area's  Wild 
and  Scenic  Rivers  eligibility  evaluation 
conducted  in  1992  and  1993.  Depending 
on  the  alternative,  three  to  nine  eligible 
river  segments  would  have  a  suitability 
finding  deferred  until  a  coordinated 
river  suitability  study  with  the  U.S. 
Forest  Service  and  the  State  of  Idaho 
can  be  completed.  In  addition,  under  all 
five  alternatives,  one  river  segment 
would  have  an  eligibility  determination 
deferred  pending  further  coordinated 
study.  In  order  to  provide  a  range  of 
alternatives,  most  eligible  river 
segments  were  foimd  suitable  imdei  at 
least  one  alternative  and  unsuitable 
under  at  least  one  alternative. 
Suitability  findings  described  in  the 
Challis  Draft  RMP  are  as  follows:  0  river 
segments  found  suitable  under 
Alternative  1;  5  river  segments  found 
suitable  under  Alternative  2;  0  river 
segments  found  suitable  under 
Alternative  3;  19  river  segments  found 
suitable  under  Alternative  4;  and  54 


river  segments  found  suitable  under 
Alternative  5. 

Public  participation  will  continue 
throughout  the  remainder  of  the  Challis 
RMP  planning  process.  Following  the 
90-day  public  review  and  comment 
period  for  the  Challis  Draft  RMP/EIS 
which  ends  November  21, 1996,  the 
BLM  will  prepare  a  Proposed  RMP/ 
Final  EIS.  The  public  will  then  be 
invited  to  review  the  Proposed  RMP/ 
Final  EIS. 

Dated:  July  29, 1996. 
Fritz  U.  Rennebaiim, 
District  Manager. 

IFR  Doc  96-19647  Filed  »-l-96;  8:45  am) 
aiujHa  oooc  4si*-ae-u 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Unitad  States  v.  Alex.  Brown  ft  Sens, 
Inc.,  et  al.;  Stipulation  and  Order  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 


15  U.S.C.  16[b)-(h),  that  a  SUpulation 
and  Order  ("proposed  order"]  and  a 
Competitive  Impact  Statement  have 
been  filed  in  the  United  States  District 
Court  for  the  Southern  District  of  New 
York  in  United  States  v.  Alex,  Brown  &■ 
Sons  Inc.,  et.  al.  Qvil  No.  96-5313  (filed 
July  17, 1996). 

The  Complaint  alleges  that  the 
twenty-four  market  making  firms  named 
in  the  Complaint  and  others,  through 
the  adherence  to  and  enforcement  of  a 
"quoting  convention."  inflated  the 
"inside  spread"  of  certain  stocks  quoted 
on  The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq").  (The  inside  spread  is  the 
difference  between  the  best  price  to  buy 
stock  being  quoted  by  any  market  maker 
and  the  best  price  to  sell  stock  being 
quoted  by  any  market  maker.)  As  a 
result,  according  to  the  Complaint, 
investors  have  been  required  to  pay 
more  to  buy  and  sell  such  stocks  that 
they  would  have  in  a  competitive 
market. 

Under  the  quoting  convention,  market 
makers  are  required  to  quote  prices  at 
which  they  are  willing  to  buy  and  sell 
stocks  in  even-eighth  amounts  (25  cents) 
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FBtbsr  than  odd-eighth  amounts  (12.5 
cants),  whenavsr  their  individual 
"dealer  spreads"  are  75  omts  or  more 
per  share.  (A  "dealer  spread"  is  the 
diflgienoe  between  the  price  at  which 
an  individual  market  maker  oflsis  to 
buy  a  stock  and  the  price  at  which  it 
oSfen  to  sell  the  same  stock,  on  a  per 
share  basis.)  A  narrower  dealer  spread 
increases  the  financial  risk  of  trading 
stock  and,  in  some  instances,  the 
convention  operated  to  deter  a  trader 
from  improving  his  or  her  quote  by  an 
eighth  of  a  point,  when  the  trader  would 
have  been  Mailing  to  do  so,  absent  the 
convention.  The  Complaint  alleges  that 
the  quoting  convention  constitutes  an 
.  agraemant  to  fix  prices  in  violation  of 
Section  1  of  the  Sherman  Act,  as 
amended,  15  U.S.C  $  1. 

If  enterad  by  the  Court,  the  propoaad 
Older  will  proihibit  the  defendant 
securities  nrma  bom  agreeing  with  eech 
Other  or  with  other  manal  makers  to 
adhere  to  the  quoting  convention,  or  to 
fix,  raise,  lower  or  maintain  the  price  of 
any  Nasdaq  security.  In  addition  to 
other  prohibitians,  the  proposed  order 
will  also  prohibit  the  delisodant  firms 
from  harassing  or  intimidating  each 
other  or  other  maricet  makers  Tor 
narrowing  their  dealer  spreeds  or  far 
narrowing  the  inside  spread  in  any 
Nasdaq  security. 

If  entered,  the  proposed  order  will 
raquire  each  defendant  firm  to  designate 
an  antitrust  compliance  officer  to 
instruct  traders  and  company  officials 
about  the  raquirements  of  the  pttipoeed 
order,  and  to  supervise  the  firm's  review 
of  audio  tapes  of  trader  conversations 
that  are  to  be  creeted  under  the  order, 
in  order  to  detect  possible  violations  of 
the  proposed  order. 

Public  comments  on  the  proposed 
ordar  are  invited  within  the  statutory 
60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Begjater  and 
filed  with  the  Court.  Comments  should 
be  directed  to  John  F.  Gteaney,  Oiief, 
Computers  and  Finance  Section, 
Antitrust  Division,  U.S.  Department  of 
Justice,  600  E  Street,  N.W.,  Room  9500, 
Washington,  D.C  20530  (telephone: 
202/307-6200). 
labaccaF.Okfc. 

Deputy  Dinctor  ofOpemtioiu,  Antitnat 
Dhhsioa. 

United  Stales  District  Cooit  for  the 
I  District  of  New  York 


Inc.:  Ii>htnsn  Biatbais.  ioc;  Mayer  k 
SdiwgUxsr.  inc.;  Manill  Lyndi,  Pierce, 
Penner  ft  Smith.  Inc.;  Monan  Stanley  ft  Co., 
Inc;  Nash,  Wain  ft  Co.:  Okie  DiKount  Oxp.: 
PainewsUfar  Inc.:  Piper  (sffirsy  Inc.: 
Prudtntial  Seouitiaa  Inc.:  SalomoQ  Brotbets 
Inc:  Sherwood  Securities  Corp.:  Smitli 
Bamay  Inc:  Spear  Laedi  ft  KsUom,  LP:  and 
UBS  Sacuritiet  LLC.  Deirmdants: lOvU 
Action  No  96-431}) 

StipaUtion  and  Ordar 

Wheareas,  plaintiff.  United  States  of 
America,  having  filed  its  complaint  on 
July  17, 1996.  and  plaintiff  and 
defendants,  by  their  respective 
attorneys,  having  agreed  to  the  entry  of 
this  stipulation  and  order  without  trial 
or  adjudication  of  any  issue  of  fact  or 
law  herein  and  without  this  stipulation 
and  order  constituting  any  evidence 
against  or  an  admission  by  any  party 
with  reaped  to  any  such  issue: 

Now.  therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  bet  or  law 
herein. 

Plaintiff  and  defendants  hereby  agree 
asfbllowa: 

I 

Jiiiiadicliaii«nd  Venue 

This  Court  has  jurisdiction  over  the 
subject  matter  of  and  the  parties  to  this 
action.  Venue  is  proper  in  the  Southern 
District  of  New  York. 


UiritidSlaiaaafAawrica,  PlaintUf,  v. 
Alex.  Brown  ft  Sons  Inc;  Bear,  Stearns  ft  Co- 
Inc.;  CS  First  Boston  Corp.:  Dean  Winer 
Reynolds  Inc;  Donaixlson,  Lufkin  ft  )enrette 
Securities  Corp.;  Purnun  Selz  LLC;  Goldman, 
Sedis  ft  Co.:  Hambtecht  ft  Quist  LLC:  Harzog, 
Heine.  Gaduld,  Idc:  ).P.  Morgan  Securities, 


As  used  in  this  stipulation  and  order 

A.  "Any"  means  one  or  more. 

B.  "Ask"  or  "o^r"  means  the  price 
quoted  OD  Nasdaq  at  which  a  market 
niakar  ofiars  to  sell  a  specific  quantity 
of  a  particular  Nasdaq  security. 

C.  "Bid"  meeiu  the  price  quoted  on 
Nasdaq  at  which  a  market  maker  offers 
to  buy  a  specific  quantity  of  a  particular 
Nasdaq  security . 

D.  "Dealer  spread"  means  the 
difference  between  a  market  maker's  bid 
and  ask  on  Nasdaq  for  a  particiilar 
Nasdaq  security  at  any  given  time. 

E.  "Defendant"  means  a  defendant 
that  has  executed  this  stipulation  and 
order. 

F.  "Eflactive  date"  means  the  date  on 
which  plaintiff  and  defendants  have 
Indicated  their  agreement  by  executing 
this  stipulation  and  order. 

G.  "Inside  spread"  means  the 
difference  between  the  highest  bid  and 
the  lowest  ask  on  Nasdaq  of  all  market 
makers  for  a  particular  Nasdaq  security 
at  any  given  time. 

H.  "Market  maker"  means  a  NASD 
member  firm  that  qualifies  as  a  market 
maker  under  Section  3(a)(38)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended. 


L  "NASD"  means  the  National 
Assodatioo  of  Securities  Deelers,  Inc 

J.  "Nasdaq"  means  the  computerized 
stock  quotation  system  operated  by  the 
Nasdaq  Stock  Market,  Inc  that  displays 
the  quotes  of  market  makers  in  Nasdaq 
securities. 

K.  "Nasdaq  security"  meens  any 
Nasdaq  National  Market  System  stock  or 
any  Nasdaq  Small  Cap  Security  stock 
quoted  on  Nasdaq,  or,  should  these 
terms  be  changed  or  amended,  any 
successor  group  of  stock  quoted  on 
Nasdaq. 

L.  "Or"  means  and/or. 

M.  "OnrC  deak"  means  any 
oiganixational  element  of  a  defendant 
angiged  in  market  making,  or  its 
successor,  that  accounted  for  ten 
percent  (10%)  or  more  of  such 
defendant's  total  market-making 
volume,  measured  in  shares,  in  Nasdaq 
securities  in  the  immediatsly  preceding 
fiscal  year. 

N,  'Terson"  means  any  individual, 
corporation,  partnership,  company,  sole 
proprietorship,  firm,  or  other  legal 
entity.  "Other  person"  means  a  person 
who  is  not  an  officer,  director,  partner, 
employee,  or  agent  of  a  defisndant 

O.  "Price"  means  the  price  at  which 
a  Nasdaq  aecurity  is  bou^t  or  sold. 

P.  "Quote  increment"  means  the 
difference  between  a  market  maker's  bid 
or  ask  on  Nasdaq  and  that  market 
maker's  immediately  preceding  or 
immediately  subsequent  bid  or  ask  on 
Nasdaq  for  a  particular  Nasdaq  security. 

Q.  "Quota"  means  a  bid  or  an  ask  on 
Nasidaq. 

R.  "Quoting  convention"  means  any 
practice  of  quoting  Nasdaq  securities 
whereby  stocks  with  a  three-quarter  (V4) 
point  or  greater  dealer  spread  are  quoted 
on  Nasdaq  in  even  eighths  and  are 
updated  in  quarter-point  (even  eighth] 
quote  increments. 

S.  "SEC"  meaiu  the  United  States 
Securities  and  Exchange  Commission. 

T.  "Trader  hours"  means  the  number 
derived  by  multiplying  the  number  of 
traders  and  assistant  traders  on  the  OTC 
desk  and  any  other  persons  actually 
engaged  in  makiiumarkets  in  Nasdaq 
seairities  on  the  OTC  desk  of  a 
defendant  by  the  number  of  hours 
Nasdaq  operates  per  day. 

m 

AppUcabiUly 

This  stipulation  and  order  applies  to 
each  defendant:  to  each  of  its  executive 
officers,  directors,  partners,  successors, 
and  assigns,  during  the  respective 
periods  that  they  serve  as  such;  and  to 
any  agents  or  employees  assigned  to 
defendant's  OTC  desk,  including 
supervisory  employees,  whose  duties  or 
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responsibilities  include  market  making 
in  any  Nasdaq  security,  diuing  the 
respective  periods  that  they  serve  as 
sudi;  and  applies  to  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  stipulation  and  order  by 
personal  service  or  otherwise. 

IV. 

I>n)hibited  Conduct 

A.  Unless  permitted  to  engage  in 
activities  by  Section  IV,  B.  of  this 
stipulation  and  order,  each  defendant 
shall  not,  directly  or  through  any  trade 
assodatioo,  in  connection  with  the 
activities  of  its  OTC  desk  in  making 
markets  in  Nasdaq  securities: 

(1)  Agree  with  any  other  market 
maker  to  fix.  raise,  lower,  or  maintain 
quotes  or  prices  for  any  Nasdaq  security; 

(2)  Agree  with  any  other  market 
maker  to  fix.  increase,  decrease,  or 
maintain  any  dealer  spread,  inside 
spread,  or  the  size  of  any  quote 
increment  (or  any  relationship  between 
or  among  dealer  spread,  inside  spread, 
or  the  size  of  any  quote  increment  (or 
any  relationship  between  or  among 
dealer  spread,  inside  spread,  or  the  size 
of  any  quote  increment),  for  any  Nasdaq 
security; 

(3)  A^ree  with  any  other  market 
maker  to  adhere  to  a  quoting 
convention; 

(4)  Agree  with  any  other  market 
maker  to  adhere  to  any  imderstanding  or 
agreement  (other  than  an  agreement  on 
one  or  a  series  of  related  trades) 
requiring  a  market  maker  to  trade  at  its 
quotes  on  Nasdaq  in  quantities  of  shares 
greater  than  either  (1)  the  minimum  size 
required  by  Nasdaq  or  NASD  rules  or  (2) 
the  size  displayed  or  otherwise 
communicated  by  that  market  makar, 
whichever  is  greater; 

(5)  Engage  in  any  harassment  or 
intimidation  of  any  other  market  maker, 
whether  in  the  form  of  written, 
electronic,  telephonic,  or  oral 
commutucations,  for  decreasing  its 
dealer  spread  or  the  inside  spread  in 
any  Nasdaq  security; 

(6)  Engage  in  any  harassment  or 
intimidation  of  any  other  market  maker, 
whether  in  the  form  of  written, 
electronic,  telephonic,  or  oral 
communications,  for  refusing  to  trade  at 
its  quoted  prices  in  quantities  of  shares 
greater  than  either  (1)  the  minimum  size 
required  by  Nasdaq  or  NASD  rules  or  (2) 
the  size  displayed  or  otherwise 
conimtmicated  by  that  mari;et  maker, 

(7)  Engage  in  any  harassment  or 
intimidation  of  any  other  market  maker, 
whether  in  the  form  of  written, 
electronic  telephonic,  or  oral 
communications,  for  displaying  a 


quantity  of  shares  on  Nasdaq  in  excess 
of  the  minimum  size  required  by 
Nasdaq  or  NASD  rules;  and 

(8)  Refuse,  or  threaten  to  refuse  to 
trade,  (or  agree  with  or  encourage  any 
other  market  maker  to  refuse  to  trade) 
with  any  market  maker  at  defendant's 
published  Nasdaq  quotes  in  amounts  up 
to  the  published  quotation  size  because 
such  market  maker  decreased  its  dealer 
spread,  decreased  the  inside  spread  in 
any  Nasdaq  security,  or  refused  to  trade 
at  its  quoted  prices  in  a  quantity  of 
shares  greater  than  either  (1)  the 
minimum  size  required  by  Nasdaq  or 
NASD  rules  or  (2)  the  size  displayed  or 
otherwise  communicated  by  that  market 
maker. 

B.  Notwithstanding  the  provisions  of 
Section  IV.A  (l)-^8),  any  defendant 
shall  be  entitled  to: 

(1)  Set  unilaterally  its  own  bid  and 
ask  in  any  Nasdaq  security,  the  prices  at 
which  it  is  willing  to  buy  or  sell  any 
Nasdaq  security,  and  the  quantity  of 
shares  of  any  Nasdaq  security  that  it  is 
willing  to  buv  or  sell; 

(2)  Set  imifaterally  its  ovm  dealer 
spread,  quote  increment,  or  quantity  of 
shares  for  its  quotations  (or  set  any 
relationship  between  or  among  its 
dealer  spread,  inside  spread,  or  the  size 
of  any  quote  increment)  in  any  Nasdaq 
security; 

(3)  Conununicate  its  own  bid  or  ask. 
or  the  price  at  or  the  quantity  of  shares 
in  which  it  is  willing  to  buy  or  sell  any 
Nasdaq  security  to  any  person,  for  the 
purpose  of  exploring  the  possibility  of  a 
purchase  or  sale  of  that  security,  and  to 
negotiate  for  or  agree  to  such  purchase 
or  sale: 

(4)  Communicate  its  own  bid  or  ask, 
or  the  price  at  or  the  quantity  of  shares 
in  which  it  is  willing  to  buy  or  sell  any 
Nasdaq  security,  to  any  person  for  the 
purpose  of  retaining  sudi  person  as  an 
agent  or  subagent  for  defendant  or  for  a 
customer  of  defendant  (or  for  the 
purpose  of  seeking  to  be  retained  as  an 
agent  or  subagent),  and  to  negotiate  for 
or  agree  to  such  purchase  or  sale; 

(SJ  Engage  in  any  conduct  or  activity 
authorized  or  required  by  the  federal 
securities  laws,  including  but  not 
limited  to  the  rules,  regulations,  or 
interpretations  of  the  SEC,  the  NASD,  or 
any  other  self-regulatory  organization, 
as  defined  in  Sedion  3(a)(26)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended: 

(6)  Engage  in  any  imderwriting  (or 
any  syndicate  for  dm  imderwriting)  of 
securities  to  the  extent  permitted  by  the 
federal  securities  laws; 

(7)  Act  as  Qualified  Block  Positioners 
as  defined  in  SEC  Rule  3b-8(c), 
promulgated  under  the  Securities 
Exchange  Act  of  1934,  as  amended,  to 


the  extent  permitted  by  the  federal 
securities  laws; 

(3)  Except  as  provided  in  Sections 
IV.A.(5) — (8)  of  this  stipulation  and 
order,  take  any  unilateral  action  or  make 
any  unilateral  decision  regarding  the 
market  makers  with  which  it  will  trade 
and  the  terms  on  which  it  vrill  trade; 
and 

(9)  Engage  in  conduct  protected  under 
the  Noerr-Pennington  doctrine. 

No  finding  of  any  violation  of  this 
stipulation  and  other  may  be  made 
based  solely  on  parallel  conduct. 

C  In  order  to  ensure  compliance  with 
the  provisions  of  Section  IV.A.  of  the 
stipulation  and  order,  each  defendant 
shaU: 

(1)  Initiate  ar>d  maintain  an  antitrust 
compliance  program,  which  shall 
include  designating,  within  ninety  (90) 
days  of  the  effective  date  hereof,  an 
Antitrust  Compliance  Officer,  wbo  shall 
be  responsible  for  establishing  and 
maintaining  an  antitrust  compliance 
program  designed  to  provide  reasonable 
assuraiu:e  of  compliance  with  this 
stipulation  and  order  and  with  the 
federal  antitrust  laws  by  the  defendant 
in  its  market  making  activities  in 
Nasdaq  securities  on  its  OTC  desk.  Tbe 
Antitrust  Compliance  Officer  shall 
personally  or  through  his  designee: 

(a)  Distribute,  within  thirty  (30)  days 
from  the  effective  date  hereof  or  from 
the  date  of  designation  of  the  Antitrust 
Compliance  Officer,  whichever  is  later, 
a  copy  of  this  stipulation  and  order  to: 
(i)  All  members  of  the  board  of  directors 
of  the  defendant  (or  if  there  is  no  board 
of  directors,  to  such. persons  as  have 
substantially  equivalent 
responsibilities);  and  (ii)  all  employees 
and  all  officers  of  the  defendant  whose 
duties  or  respotuiibilities  include  market 
making  in  any  Nasdaq  security  on 
Nasda<^: 

(b)  Distribute  within  thirty  (30)  days 
of  appointment  or  assigiunent  a  copy  of 
this  stipulation  and  order  (i)  to  any 
person  who  becomes  a  member  of  the 
board  of  directors  of  the  defendant  (or 
if  there  is  no  board  of  directors,  to  such 
persons  as  have  substantially  equivalent 
responsibilities)  and  (ii)  any  employee 
or  officer  of  the  defendant  whose  duties 
or  responsibilities  include  market 
making  in  any  Nasdaq  security  on 
Nasdaq; 

(c)  Brief  semi-annually  those  persons 
designated  in  paragraphs  (a)(ii)  and 
(b)(U)  of  this  subsection  on  the  meaning 
and  requirements  of  the  fsdenl  antitrust 
laws  and  this  stipulation  and  order  in 
coimection  with  defendant's  market 
making  activities  on  its  OTC  desk  in 
Nasdaq  securities,  and  infonn  them  that 
the  Antitrust  Compliance  Officer  or  a 
designee  of  the  Antitrust  Compliance 
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Officar  ii  available  to  coniiar  with  them 
ragaiding  compliance  with  (uch  laws 
and  with  this  stipulation  and  order, 

(d)  Obtain  from  each  person 
designated  in  paragraphs  a  (i)  and  b  (i) 
of  this  subsection  a  one  time 
certification  that  he  or  she:  (i)  Has  read 
and  agrees  to  abide  by  the  terms  of  this 
stipulation  and  order,  and  (ii)  has  been 
advised  and  understands  that  a 
violation  o(  this  stipulation  and  order  by 
such  persoD  may  result  in  his  or  here 
being  found  in  dvil  or  criminal 
contempt  of  court: 

(e)  Obtain  from  each  person 
designated  in  paragraphs  (a)(ii)  and 
(bMii)  of  this  subsection  an  annual 
written  certification  that  ha  or  she:  (1) 
Has  read  and  agrees  to  abide  by  the 
terms  of  this  stipulation  and  order:  and 
(ii)  has  been  advised  and  understands 
that  a  violation  of  this  stipulation  and 
order  by  such  person  may  result  in  his 
or  her  being  found  in  dvil  or  criminal 
contempt  of  court:  and 

(f)  Maintain  a  recoid  of  persoos  to 
whom  this  stipulation  ana  order  has 
been  distributed  and  from  whom  the 
certificatian  required  by  paragrapha  (d) 
and  (e)  of  this  aubsection  has  oeen 
obtained. 

(2)  Within  forty-five  (45)  days  of  entry 
of  this  stipulation  and  order  (^  the 
Court,  each  defendant  is  required  to 
install  a  system  or  systems  capable  of 
monitoriiiig  and  racording  any 
amvenation  on  the  telephones  on  its 
ore  desk  used  by  such  defendant  to 
make  markets  in  Nasdaq  securities. 

(3)  The  Antitrust  Compliance  Officer 
of  each  defendant  slialt  devise  a 
methodology  for  complying  with 
paragraph  2.3,  and  4  of  this  Secdoo.  No 
tape  recorded  segment  shall  be  shorter 
than  fifteen  (15)  minutes.  Within  thirty 
(30)  days  of  entry  of  this  stipulation  and 
order  by  the  Court,  the  methodology 
proposed  to  be  employed  shall  be 
submitted  to  the  Antitrust  Division  for 
review  and  approvaL 

(4)  The  Antitrust  CompUaixx  Officer, 
with  such  trained  staff  as  necessary, 
shall  record  (and  listen  to)  not  less  than 
three  and  one-half  percent  (3.5%)  of  the 
total  number  of  trader  hours  of  such 
defendant;  provided,  however,  thai  in 
no  case  shall  the  total  number  of  hours 
required  to  be  recorded  (and  listened  lo) 
exceed  seventy  (70)  hours  per  week. 
Persons  whose  conversations  are  subject 
to  monitoring  as  provided  by  this 
paragraph  (4)  shall  be  told  of  the 
existence  of  the  taping  system  but  shall 
not  be  informed  as  to  the  times  when 
their  conversations  will  or  might  be 
monitored  or  recorded. 

(5)  Upon  discovery  of  a  conversation 
which  uie  Antitrust  Compliance  Officer 
of  a  defendant  believes  may  violate  this 


stipulation  and  order,  the  Antitrust 
Compliance  Officer  shall  retain  a  tape  of 
such  conversation,  and,  shall  within  ten 
(10)  business  days,  furnish  such  tape, 
and  any  explanation  thereof  to  the 
Antitrust  Chvision,  in  standard  audio 
cassette  format,  or  such  other  format  as 
may  be  acceptable  to  the  Antitrust 
Division. 

(6)  Tapes  made  pursuant  to  this 
stipulation  and  order  shall  be  retained 
by  each  defendant  for  at  least  thirty  (30) 
days  bom  the  date  of  recording,  and 
may  be  recycled  thereafter.  Tapes  made 
pursuant  lo  this  stipulation  and  order 
shall  not  be  subject  to  dvil  process 
except  for  process  issued  by  the 
Antitrust  Division,  the  SEC,  the  NASD, 
or  any  other  self-regulatory 
oigaiUzation.  as  defined  in  Section 
3(aM26)  of  the  Securities  Exchange  Act 
of  1934.  as  amended.  Such  tapes  shall 
not  be  admissible  in  evidence  in  dvil 
proceedings,  except  in  actions, 
proceedings,  investigations,  or 
examinations  commenced  by  the 
Antitrust  Division,  the  SEC.  the  NASD, 
or  any  other  self-regulatory 
orgaiUzatioo,  as  defined  in  Section 
3(a)(2e)  of  the  Securities  Exchange  Act 
of  1934.  as  amended. 

(7)  The  Antitrust  Division  may  visit, 
during  regular  business  hours,  any 
defendant's  fadlities  unannounced,  and 
may.  while  there,  from  a  location  not 
observable  by  traders,  monitor 
conversations  required  to  be  monitored 
and  rectnded  pursuant  to  paragraphs  (2) 
and  (4)  of  this  Section  in  reel  time  in 
order  to  ensiue  compliance  with  thia 
stipulation  and  order. 

(8)  Upon  request  of  the  Antitrust 
Division,  a  defendant  shall  immediately 
identify  all  tape  recordings  made 
pursuant  to  this  stipulation  and  order 
that  are  in  its  poasession  or  control, 
shall  provide  the  Antitrust  Division 
with  the  opportunity  to  listen  to  any 
tape  recording  made  pursuant  to  this 
stipulation  arid  order,  and  shall  produce 
to  the  Antitrust  Division  such  tapes  as 
the  Antitrust  Division  may  request. 

(9)  The  Antitrust  Division  may  receive 
complaints  or  refanals  concerning 
asserted  possible  violaUons  of  the 
stipulation  and  order  and  may,  based 
upon  such  complaints  or  referrals,  or  for 
the  purpose  of  monitoring  or  enforcing 
compliance  with  the  stipulation  and 
order,  require  the  Antitrust  Compliance 
Officer  (a)  lo  use  the  system  or  systems 
required  by  Section  IV.C(2)  of  this 
stipulation  and  order  to  tape  the 
conversations  of  a  particular  person  or 
group  of  persons  on  its  OTC  desk  for 
any  period  of  time  and  (b)  not  to  give 
notice  of  such  recordation  to  such 
person(8).  Such  requests  to  tape  shall  be 


subject  to  the  time  limitations  set  forth 
in  panKraph  (4)  of  this  subsection. 
(10)  Each  Antitrust  Compliance 
Officer  shall  (in  addition  to  making 
reports  of  violations  wnlhin  ten  (10) 
business  days)  report  quarterly  to  the 
Antitrust  Division  concerning  activities 
undertaken  lo  ensure  the  defmidant's 
compliance  with  the  stipulation  arul 
order  and,  spedfically,  the  requirements 
of  paragraphs  (2)-{9)  of  this  Section. 
Such  reports  shall  detail  the  predse 
times  when  conversations  ware 
monitored  by  the  Antitrust  Compliance 
Officer  pursuant  to  the  requirements  of 
this  stipulation  and  order  and  the  name 
of  each  person  employed  by  the 
defendant  whose  oonvenations  were 
recorded  during  such  times. 


Ceitificationa 

Each  defendant  shall  certify  in  the 
form  attached  hereto: 

A.  Within  ninety  (90)  days  from  the 
effective  dale  of  this  stipulation  and 
order,  that  the  defendant  has  designated 
an  Antitrust  Compliance  Officer, 
specifying  his  or  her  name,  business 
address,  and  telephone  number: 

B.  Within  forty-five  (45)  days  from  the 
entry  of  the  stipulation  and  order  by  the 
Court,  that  the  defendant  has  complied 
with  the  requirements  of  Sections 
IV.Cd)  (a)  and  (b);  and 

C.  For  five  (5)  years  after  entry  of  this 
stipulation  and  order  by  the  Court, 
within  thirty  (30)  days  of  the 
anniversary  of  its  entry,  each  defendant 
shall  certify  annually  (i)  whether 
defendant  has  complied  with  the 
provisions  of  Sections  IV.  A.  and  IV.C  of 
this  stipulation  and  order,  and  (ii) 
whether  defendant  has  made  changes  in 
its  organizational  structtue  likely  to 
have  a  significant  efiect  on  its 
compliance  with  this  stipulation  and 
order. 

VI 

PlaintiirsAcoaae 

A.  For  the  sole  puipoee  of 
determining  or  securing  compliance 
with  this  stipulation  and  order,  and 
subject  lo  any  legally  recognized 
privilege  or  work  ptt>ducl  protection, 
from  time  to  time  duly  authorized 
representatives  of  the  Department  of 
Justice  shall,  upon  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable 
notice  to  any  defendant  at  its  piindpal 
office,  be  permitted: 

(1)  Accesa  during  office  hours  of  such 
defendant,  which  may  have  counsel 
present,  to  inspect  and  copy  (or  to 
require  defendsnts  to  produce  copies  of) 
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all  records  and  documents,  excluding 
individual  customer  records,  in  the 
poasession  or  under  the  cantral  of  such 
defendant,  and  which  relate  to 
compliance  with  this  stipulation  and 
ordw;and 

(2)  Subject  to  the  reasonable 
convenience  of  such  defendant  and 
without  restraint  or  interference  from 
the  defendant,  to  interview  officera, 
employees,  or  agents  of  such  defendant, 
eadi  of  whom  may  have  counsel 
present,  regarding  compliance  with  this 
stipulation  and  order. 

B.  Upon  the  written  request  of  the 

Atiomey  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  any 
defendant,  such  defendant  shall  prepare 
and  submit  such  written  reports,  under 
oath  if  requested,  relating  to  defendant's 
compliance  with  this  stipulation  and 
order  as  may  be  requested. 

C  No  information,  tape  recordings,  or 
documents  obtained  by  the  means 
provided  in  Sections  IV,  V,  and  VI  shall 
be  divulged  by  any  representative  of  the 
Department  of  Justice  to  any  person 
other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  or  the  SEC,  except 
in  the  course  of  legal  proceedings  to 
which  the  United  States  is  a  parfy,  or  for 
the  purpose  of  securing  compliance 
with  this  stipulation  and  order,  or  aa 
otherwise  required  by  law. 

D.  If  at  the  time  information,  tape 
recordings,  or  documents  are  furnished 
by  any  defendant  to  plaintiff,  such 
defendant  represents  and  identifies  in 
writing  the  material  in  any  such 
information  or  documents  to  which  a 
daim  of  protection  may  be  asserted 
under  Rule  28(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure  and  said  defendant 
marks  each  page  of  such  material, 
"Subject  to  Claim  of  Protection  under 
Rule  26(c)(7)  of  tile  Federal  Rules  of 
Civil  Procedure,"  then  ten  (10)  days 
notice  shall  be  given  by  plaintiff  to  such 
defendant  at  its  Office  of  General 
Counsel  prior  to  divulging  such  material 
in  any  legal  proceeding  (other  than  a 
grand  jury  proceeding)  to  which  that 
defendant  is  not  a  party. 

E.  Defendants  may  claim  (which 
claim  plaintiff  shall  honor  to  the  extent 
legally  permissible)  protection  from 
public  disdosure,  under  the  Freedom  of 
Information  Act,  5  U.S.C  S  552,  or  any 
other  applicable  law  or  regulation,  for 
any  material  submitted  to  the  Antitrust 
Division  under  this  stipulation  and 
order. 


vn 

KesrieatanbyPUIntMr 

Tlie  parties  agree  that  the  Court  may 
enter  this  stipulation  and  order,  upon 
motion  of  any  party  or  upon  the  Court's 
own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16.  and  without  further  notice 
to  any  party  or  other  proceedings, 
provided  that  plaintiff  has  not  notified 
the  parties  and  the  Court  that  it  wishes 
to  rescind  its  agreement  lo  entry  of  the 
stipulation  and  order.  Plaintiff  may 
rescind  its  agreement  to  entry  of  the 
stipulation  and  order  at  any  time  before 
entry  of  the  stipulation  and  order  by  the 
Court  by  serving  notice  thereof  on  the 
defendants  and  by  filing  that  notice 
with  the  Court.  In  the  event  plaintiff 
rescinds  its  agreement  to  entry  of  the 
stipulation  and  order,  the  stipulation 
and  order  shall  be  of  no  effect  whatever, 
and  the  agreement  among  the  parties 
shall  be  without  prejudice  to  any  party 
in  this  or  any  other  proceeding. 

vm 

Jnriadiction  Retained 

Jurisdiction  shall  be  retained  by  the 
Court  to  enable  any  of  the  parties  to  this 
stipulation  and  order  to  apply  to  the 
Court  at  any  time  for  such  further  ordera 
and  directions  as  may  be  necessary  or 
appropriate  for  the  construction  or 
implementation  of  this  stipulation  and 
order,  for  the  enforcement  at 
modification  of  any  of  its  provisioiu,  or 
for  punishment  by  contempt 

DC 

Expiration  of  SHpnlatioa  and  Order 

This  stipulation  and  order  shall 
expire  ten  (10)  yean  from  its  date  of 
entry  by  the  Court,  except  that  (a) 
Section  rV.C.(2)-{10)  shall  expire  five 
(5)  yean  from  the  date  of  entry  of  this 
stipulation  and  order  by  the  Court, 
except  that  the  Antitrust  Division  may, 
after  two  (2)  years,  in  its  sole  discretion, 
notify  in  writing  any  defendant  that  it 
shall  no  longer  be  subject  to  Section 
IV.C.(2)-(10);  and  (b)  Section  VI.C,  D., 
and  E.  shall  not  expire. 


For  Plaintiff  UnitKi  Slatn  of  Amsiica: 
Anna  K.  BIngamas  (AB-14M), 
AssistoM  AUonMy  Gmaral. 
Hays  Gorey,  Jr.  (HG-19461. 
John  D.  Woriand  Jr.  (JW-1982). 
George  S.  Bannko  (GB-«33e). 
Jessica  N.  Cohen  OC-2088). 
Biigitta  C  Diclunon  (BD-e839). 
Soon  A.  Schaal*  (SS-04«e), 
Allan  P.  Giuoas  (AG-4775), 
Wanin  Wang  (WW-817S), 
Richard  L  Irvioa  (Rl-arss), 
William  J.  HugbM,  )r.  (WH-1sa4). 
Attorneys,  U.S.  Department  of  lattice. 
Antitrust  Diviiion.  600  E  SOeet,  N.  W.,  Rooai 
9SO0.  Washington.  D.C  20530, 202/ei9-Sll» 
phone.  203/ei6-8S44fax. 

For  Defendants:  Piper  a  Marbury 
By:  Lewis  A  Noonbaig  (LN-Sa64). 
1200  IBth  Street  NW.,  Washington.  DC 
20036-2430,  Tel:  (202)  Sgl-SfOO. 
Attorneys  for  Akx.  Brown  Sr  Sons 
Incorporotvi. 

Kramer,  Levin.  Naftalls  ft  PtanlEal 
By:  Robert  M.  HsUsr  (RH-tZS7). 
919  Third  Avmue,  New  York.  New  York 
10022,  Tel:  (2121  715-0100. 
Attorneys  for  Bear,  Stems  &  Co..  Inc. 
KirUand  ft  Ellis 

By:  Ftank  M.  Halozubiec  (FH-0442), 
aticorp  Center.  153  E.  S3ni  Street,  3Sth 
Floor,  New  York.  New  York  10022,  Tel:  (212) 
446-MOO. 

Attorneys  for  Dean  Witter  Reyitolds.  btc 
Rogen  ft  Walls 

By:  RiclianI  A  Cllillq  (RC-7472). 
200  Park  Avenve,  S3rxl  Floor,  New  York,  New 
York  J0IS6,  Tel:  (212)  878-0000. 
Epstein  Becker  ft  Green.  P.C 
By:  Stuart  M.  Gateon  (SG-3017), 
1227  2Slh  Street  NW.,  Suite  750,  Washington. 
DC  20037,  Tel:  (202)  861-0900. 
Attorneys  for  CS  First  Boston  Corp. 
Davii  Polk  ft  Waidwell 
By:  Robert  F.  Wise,  Jr.  (RW-lSoe). 
450  Lexington  Avenue,  New  York.  New  Yetk 
10017.  Tel:  (2121  450-4000. 
Attorneys  for  Donaldson,  Lufldn  Br  fenrette 
Securities  (Corporation. 
Sullivan  ft  Cromwall 
By;  John  I.  Warden  (JW-e918). 
12S  Brood  Street,  New  York.  New  Yolk 
10004,  Tel:  1212)  558-4000. 
Attorneys  for  Goldman,  Sachs  fr  Co. 
Simpson  Tbacber  ft  Bartien 
By:  Charles  E.  Koob  (CK-ieOl) 
425  Lexington  Avenue,  New  York,  New  York 
10017,  Tel:  (212)  455-3000. 
Attorneys  for  Hambrecht  8-  Quist  LLC 
Sheamian  ft  Sterling 
By:  James  T.  HaJverson  (JH-0732). 
153  East  53rd  Street.  New  York,  New  York 
10022,  Tel:  (212)  84e-UO0. 
Attorneys  for  Hersog.  Heine,  Geduld,  ItK. 
Davis  Polk  ft  Wardwell 
By:  Robert  F.  Wise,  Jr.,  (RW-1S08). 
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4S0  ladnpon  Avmua,  Nfw  York,  Mmr  Yaik 

10017.  raf:  (213)  45O-MO0. 

AOomey  for  J.P.  Mofgan  Seamlm  bK. 

Cwlwiladir,  Wickmluiii  k  Ttft 

By.  )mBny  Q.  Smith  (]S-743$). 

100«*iidsn  Zdm,  New  Yolk,  Nmr  Yaik 

1003».Tel:(lJ2)S04-eOOO. 

Attorneys  for  Lehman  Brothon  lac 

Maigui,  LevfiM  k  Bockiua 

Br  Cattaolia  A.  Luddoi  (CI/-432e). 

tot  foric  Avmuie,  New  York,  New  York 

1017B,  Tel:  (2121 309-ei3}. 

Attotneyt  for  Mayer  6r  Schwe&ier,  Inc. 

Wail,  GoOlul  ft  Mmga 

By:  Otto  G.  Obaniuiw  (0O-43M), 

787  K/Ui  Annue,  New  York.  New  Yak 

10153.  T^:  (2121 310-aOOO. 

AUontey  for  MerriU  LyiKh,  Pletxx.  fenner» 

Saiith. 

DrritPolkftWardwaU 

By:  Rofaait  F.  WIm.  ^i.  (RW-ISM). 

4S0  Utinglon  Avatae,  New  York.  Nmr  York 

10017,  Tel:  (212)  450-4000. 

Attomeye  far  Morgan  Stanley  9'  Co. 

Incorporated. 

DoiuhtM  Brown  MatbvwMo  ft  Smyth 

By:  NoRDan ).  Bury.  )r.  (NB-6904), 

20  North  Clarke  Street,  Suite  900.  Otkxigft. 

Bliaait  WMU.  Tet:  (312)  423-0000. 

AOomey*  far  OLDS  Uecount  Corporatkm. 

WUnMT,  Cutlv  ft  PtdMring 

By:  A.  Douflai  Malamad  (AM-MOl), 

2M5  M.  Street  NW..  Wathinglon.  DC  20037- 

1420,  Tel.  (202)  eessooo. 

Attorneys  for  PaineWebber  Incorporated. 

Shanlsy  ft  Fiiher,  P.C 

By:  Nail  CirtuKiallo  (NC-24SO). 

One  World  Trade  Center,  SOtb  floor.  New 

York.  New  York  10048,  Tel:  UUl  321-1012. 

Attorneys  for  Piper  foffivy  Inc. 

Skaddan,  Arpa.  Slate,  Maagbar  ft  Flam 

By:  WUUajn  P.  Franlt  (WF-7504), 

919  Third  Avenue.  New  York,  New  York 

10022,  Tel:  (212)  735-3000. 

Attorneys  for  Prudential  SecuriUee 

Incorporated. 

Roaanman  ft  Colin  LLP 

By:  )am«s  I.  Gaidar  UC-II09S) 

575  Madison  Avenue.  New  York.  New  YoA 

10022,  Tel:  1212)  940-BaOO. 

Attorneys  fdr  Furman  SA  LLC 

Salomon  Brothen  Inc. 

By:  Robert  H.  Mundheim  (RM-3766), 

Managing  Diiectar. 

Seven  World  Trade  Center.  New  York.  New 

York  1004S.  Tel:  1212)  713-7500. 

Cnunmy,  Del-Dao,  Dolan  Giifflngar  h 

Vacchiona,  P.C 

By:  Brian  ).  McMahon  (BM-2377), 

One  Riverfront  Plata.  Newark.  Newjereey. 

07102,  Tel:  (201)  596-1500. 

Attorneys  for  Sherwood  Securities  Corp. 

CahiU  Gordon  ft  Reindel 

By:  Cbarlaa  A.  Gilman  (CG-3924). 

80  Pine  Street  New  York.  New  York  10005. 

Tel:  (212)  701-3000. 

Attorneys  for  Smith  Barney  Inc. 

Oickslein  Shapiro  Marin  ft  Oahinaky,  L.LJ>. 


By:  Howard  Hrfiilfcn^  (IIS-7Mn), 

2107  L  Street  NW.,  Wathinfion.  DC 20037, 

Tel:  (202)  785-9700. 

Attorneys  for  Spear.  Leeds  &  Kellogg  LP 

(Traeier  Singer). 

Sullivan  ft  Cromwall 

By:  Philip  L  Graham,  )r.  (PC-fi02S). 

125  Brood  Street.  New  York.  New  York     - 

10004.  Tel:  (212)  55^-4000. 

Attorneys  for  UBS  SecuritJes  LLC. 

Naah,  Waiia  ft  Co. 

Paul  B.  UUanhop 

Lawrence,  Kamin.  Saunders  »■  UUenhop,  208 

South  LaSalle  Street,  H  750,  Chicago,  Illinois 

60«04.  Tel:  312/372-1947.  Fax:  312/372- 

2389. 

The  Court  having  reviewed  the 
Complaint  and  otlrar  filings  by  the 
United  States,  having  found  that  thi* 
Court  has  Jurisdiction  over  the  potties  to 
this  stipulation  and  order,  having  heard 
and  coniidsied  the  respective  poaitians 
of  the  United  States  and  the  deCandants 

lat  a  hearing  on 1996,1 

and  having  concluded  that  entry  of  this 
stipulation  and  order  is  in  the  public 
intaraat,  it  is  hereby  OREffiRED: 

THAT  the  parties  comply  with  the 
terms  of  this  stipulatioo  and  order, 

THAT  the  Complaint  of  the  United 
States  is  dismissed  with  prejudice; 

THAT  the  Court  retains  jurisdiction  to 
enable  any  of  the  parties  to  this 
stipulation  and  older  to  apply  to  the 
Court  at  any  time  for  such  further  orders 
and  directions  as  may  be  necessary  or 
appropriate  for  the  construction  or 
implementation  of  this  stipulation  and 
onSer ,  for  the  enforcement  or 
modification  of  any  of  its  provisions,  or 
for  punishment  by  contempt. 

SO  OKUKKKU  ttis day  of 

.1996. 

United  Suiaa  District  Judge 

Certification  Fonn  (Attaduneat  to 
Stipulatioa  and  Order) 

On  behalf  of  [Name  of  Defendant),  I 
INamej  hereby  certify  in  accortlance 
with  Section  V  of  the  Stipulation  and 

Order,  dated .  in  IcapUon  of 

easel  that: 

(Check  All  Applicable  Certifications): 
(    )  [Name  of  Defendant]  has  designated 
an  Antitrust  Compliance  Officer, 
whose  name,  business  address,  and 
telephone  numbers  are: 


Adtheia: 


Talaphona  No.;    

(    )  (Name  of  Defiandant),  tmder  the 
supervision  of  its  Antitrust 
Compliance  Officer,  has  distributed 
copies  of  the  Stipulation  and  Order 
to  all  persons  designated  in 
Sections  IV.Cd)  (a)  and  (b)  of  the 
Stipulation  and  Order. 


(    )  (Name  of  Defimdant).  under  the 
supervision  of  Its  Antitrust 
Compliance  Officer,  bar. 

(a)  Initialed  and  maintained  an 
antitrust  compliance  program.  t» 
provided  for  in  Section  IV.C(l)  of 
the  Stipulatioa  and  Order, 

(b)  Brielad  semi-annually  those 
persons  deaisnaled  in  Sections 
IV.C(1)  (a)(uTand  b(ii)  of  the 
Stlpulatian  and  Order  on  the 
meaning  and  requirements  of  the 
federal  antitrust  laws  and  the 
Stipulation  and  Order  in 
connection  with  its  market  nmlring 
activities  in  Nasdaq  securities  on 
Nasdaq: 

(c)  Obtained  the  certifications 
identified  in  Sections  IV.Cd)  (d) 
and  (e)  of  the  Stipulation  and  Order 
and  maintained  a  record  thereof: 

(d)  Kstabllshed  monitoring  and 
recording  system  or  systems 
(Section  IV.C.(2)  of  the  Stipulation 
and  Order),  otitained  the  approval 
of  the  Antitrust  Division  of  the 
relevant  methodology  (Section 
IV.CO)  of  the  Stipulation  and 
Older),  and  recorded  (and  listened 
to),  in  accordance  with  the 
approved  methodology,  not  less 
than  the  lesser  of  three  and  one-half 
percent  (3.5%)  of  the  total  number 
of  trader  hours  of  seventy  (70)  hours 
per  week  (Sections  IV.C(2)  and  (4) 
of  the  Stipulation  and  Order): 

(e)  Retained  and  provided  to  the 
Antitrust  Division  any  tape  called 
for  by  Section  IV.C(5)  of  the 
Stipulation  and  Order: 

(i)  Ctnnplied  with  the  requests,  if  any, 
of  the  Antitrust  Division  pursuant 
to  Sections  IV.C.(el  and  (9)  of  the 
Stipulation  and  Order:  and 
(g)  Made  quarterly  reports  to  the 
Antitrust  Division  concerning 
activities  undertaken  to  ensure 
compliance  with  the  Stipulation 
and  Older,  as  provided  for  by 
Section  IV.a(lO). 
Based  upon  the  foregoing,  the 
representations  of  market  makera 
employed  on  the  OTC  desk  snd  their 
immediate  supervisors,  and  such  other 
procedures  as  have  been  established  to 
provide  reasonable  assurance  of 
compliance  with  Sections  TV.A.  and 
IV.C  of  the  Stipulation  and  Order.  I 
have  no  reasonable  cause  to  believe  that. 

during  the  year  ended ,  199 . 

{Nome  of  Defendant]  has  biled  to 
comply  with  Sections  IV.A.  and  IV.C.  of 
the  Stipulation  and  Order,  (except  to  the 
extent  previously  reported  to  the 
Antitrust  Division  in  reports, 

dated I.  In  addition,  I  am  aware  of 

no  change  in  [Name  of  Defendant's] 
organization  structure  likely  to  have  a 
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significant  eilBct  on  its  compliance  with 
this  Stipulation  and  Order,  (except 
for j. 

Antilruit  Compliance  Officer  jAtame  of 
D^endan^ 
(Date),  1M_ 
Hays  Gorey,  )r.  (HG  1»48) 
United  States  Department  of  Justice 
AnUtnist  Division 
600  E  Street.  N.W..  Room  SSOO 
Washington,  D.C  2O530 
(2021  307-6200 

Attorney  for  Plaintttf  United  States  of 
America 

CompetitiTe  Im|Mct  Statement 

Pursuant  to  Section  2(b)  of  the 
AnUtnist  Pnxsdures  and  Penalties  Act 
("APPA"  or  ■Tunney  Act"),  15  U.S.C. 
16(b)-<h),  the  United  States  submits  this 
Competitive  Impact  Statement  relating 
to  the  proposed  Stipulation  and  Order 
siihmitted  for  entry  with  the  consent  of 
defandanls  in  this  civil  antitrust 
proceeding. 

I 

Nainn  and  Pnipoee  of  the  Procaading 

On  luly  17, 1996,  the  United  States 
filed  a  Complaint  alleging  that  the 
defendants  have  engaged  in  price  fixing 
in  violation  of  Section  1  of  the  Sherman 
Act,  IS  U.S.C.  $  1.  On  the  same  day,  the 
United  States  and  the  defendants  filed 
a  Stipulation  and  Order  ("proposed 
Order")  to  resolve  the  allegations  in  the 
Complaint.  Entry  of  the  proposed  Order 
is  subject  to  tile  APPA. 

The  defendants  ore  all  major  "market 
makers"  in  over-the-coimter  ("OTC") 
stocks  quoted  for  public  trading  on  the 
comptiterized  stock  quotation  system 
known  as  Nasdaq.'  Iiie  United  States 
alleges  in  its  Complaint  that  the 
defendants  and  others  adhered  to  and 
enforced  a  "quoting  convention"  that 
was  designed  to  and  did  deter  price 
competition  among  the  defendants  and 
other  market  makers  in  their  trading  of 
Nasdaq  stocks  with  the  general  public. 
The  United  States  believes  tiiiat 
investors  have  incurred  higher 
transaction  costs  for  buying  and  selling 
Nasdaq  stocks  than  they  would  have 
intnirred  had  the  defendants  not 
restrained  competition  through  their 
iUeeal  agreement. 

Tne  proposed  Order  will  eliminate 
the  anticompetitive  conduct  identified 
in  the  Compliant  and  establish 
procedures  that  will  ensure  that  such 
conduct  does  not  lecur.  Specifically,  the 
proposed  Order  prevents  the  defendants 


1  TtM  tflrm  "Nudaq"  waj  originally  an  acronyro 
ior  the  "NatJooAl  Auociation  of  Securities  Dealer* 
Autocutad  Quotation  Syitem."  The  aulomatad 
quotation  lyitam  if  sow  operalad  by  The  Naadaq 
SIDcli  Market.  Inc. 


from  agreeing  with  other  market  makes 
to  adhere  to  the  quoting  convention,  or 
to  fix,  raise,  lower,  or  maintain  prices  or 
quotes  for  Nasdaq  securities.  The 
proposed  Order  also  requires  each 
defendant  to  adopt  an  antitrust 
compliance  program  and  designate  an 
antitrust  compliance  officer  to  enstire 
the  firm's  future  compliance  with  the 
antitrust  laws.  To  this  end,  the  projMised 
Order  requires  the  compliance  officer  to 
(1)  randomly  monitor  and  tape  lecord 
telephone  conversations  between  stock 
traders  and  (2)  report  any  violations  of 
the  pro[>osed  Order  within  ten  business 
days  to  the  Antitrust  Division  of  the 
Department  of  Justice  ("the 
Department"). 

The  proposed  Order  also  requires  that 
Ihetie  tape  recordings  be  made  available 
to  the  Department  for  its  review.  The 
proposed  Order  gives  the  Department 
authority  to  receive  complaints  of 
possible  violations,  to  visit  defendants' 
offices  unaimoimcsd  to  monitor  trader 
conversations  as  they  are  ongoing,  to 
direct  taping  of  particular  suspected 
violators,  and  to  request  copies  of  tapes 
as  they  are  made.  The  Court  may  puinish 
violations  of  its  proposed  Order  with 
civil  or  criminal  contempt,  including 
fines  and  incarceration  for  willful 
flouting  of  the  Court's  order.  See,  e.g.. 
United  States  v.  Schine,  260  F.2d  552 
(2d  Cir.  1958),  cert  denied,  358  U.S.  934 
(1959),  and  18  U.S.C.  §401. 

The  United  States  and  the  defendants 
have  agreed  that  the  proposed  Order 
may  be  entered  after  compliance  with 
the  APPA,  provided  that  the  Uiiited 
States  has  not  withdrawn  its  consent  to 
entry  of  the  proposed  Order.  The 
proposed  Order  provides  (as  is  standard 
in  the  Department's  settiements)  that  its 
entry  does  not  constitute  any  evidence 
against  or  admission  by  any  party  with 
respect  to  any  issue  of  fact  or  law.  Entry 
of  the  proposed  Order  will  terminate 
this  dvil  action  as  to  the  deCsndants, 
except  that  the  Court  will  letsin 
jurisdiction  for  further  prtxxedings  that 
may  be  required  to  enforce  or  modify 
the  order  entered,  or  to  pimish 
violations  of  any  of  its  provisions. 


The  Depaitsaanl's  Invastigatiaa 

The  Complaint  and  proposed  Order 
are  the  culmination  of  a  major,  two-yeer 
investigation  by  the  Department  of  the 
trading  activities  of  Nasdaq  securities 
dealers.  The  Department's  investigation 
began  in  the  simuner  of  1994.  shortly 
after  the  public  disclosure  of  an 
economic  study  by  Professors  William 
Christie  of  Vanderbilt  Univeisity  and 
Paul  Schultz  of  Ohio  State  University 
(the  "Christia/Schultz  study").  The 


Christies/Schultz  study  suggested  that 
securities  dealers  on  Nasdaq  may  have 
tsdtly  colluded  to  avoid  odd-ei^tb 
price  quotations  on  a  substantial 
ntunber  of  Nasdaq  stocks,  including 
some  of  the  best  kiiown  and  most 
actively  traded  issues,  such  as  Microsoft 
Corp..  Amgen,  Apple  Computers,  Inc.. 
Intel  Corp.,  and  Cisco  Systems,  Ina   - 
After  the  Christie/Schultz  study  had 
received  wide-spread  publicity,  and 
shortly  before  the  Department  opened 
Its  investigation,  several  class  action 
lawsuits  alleging  antitrust  violations 
virere  filed  against  the  defendants  and 
other  Nasdaq  market  makers.' 

During  the  course  of  its  investigation, 
the  Department  has  reviewed  thousands 
of  pages  of  documents  that  were 
produced  by  the  defendants  and  other 
market  participants  in  response  to  over 
350  Qvil  Investigative  Demands 
("□Ds")  issued  by  the  Department.  The 
Department  has  reviewed  nimdreds  of 
responses  to  interrogatories  that  were 
submitted  by  the  defendants  (and 
others).  The  Department  has  taken  over 
225  depositions  of  individuals  with 
knowledge  of  the  trading  practioes  of 
Nasdaq  market  makers,  including 
cutient  and  former  officers  and 
employees  of  the  defendants  and  other 
Nasdaq  market  makns,  as  well  as 
officials  and  committee  members  of  the 
National  Association  of  Securities 
Dealers,  Inc.  "NASD"),  the  oiganization 
responsible  for  oversight  of  the  Nasdaq 
market. 

The  Department  conducted  niunerous 
telephone  and  in-person  interviews  of 
current  and  former  Nasdaq  stock 
traders,  Nasdaq  investors,  and  others 
with  relevant  knowledge  of  the 
indtistry,  and  listened  to  approximately 
4500  hours  of  audio  tapes  of  telephone 
calls  between  stock  traders  employed  by 
the  defendants  and  other  Nasdaq  market 
makers.  These  audio  tapes  had  been 
recorded  by  certain  of  the  defendants 
(and  other  market  makers)  in  the 
ordinary  course  of  their  business  and 
were  produced  to  the  Department  in 
response  to  its  CIDs. 

'The  Department  has  reviewed  and 
analyzed  substantial  quantities  of 
market  data  produced  in  computer — 
readable  format  by  the  NASD.  These 
data  include  data  showing  all  market 
maker  quote  changes  on  Nasdaq  during 
a  twenty-month  period  between 
December  1993  and  July  1995,  and  for 
selected  months  thereafter,  including 
March  1996.  The  Department  also 
reviewed  ei^teen  months  of  data  on 
trades  in  Nasdaq  stocks.  Finally,  the 


'Allofthaprtvataaue*  have  been  conaolldated 
and  aaaignad  to  ludaa  Xobwt  W.  Sweat  in  tha 
Southam DlMricl  ofNaw  Torib  MJXL  lOiS. 
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Department  levigwed  numerous 
tniucripts  of  depodtions  taken  by  the 
Securities  and  Exchsjige  Commission 
("SBC")  in  a  concuirent  inquiry  into  the 
operations  and  activities  of  the  NASD 
and  the  Nasdaq  roaricet  since  the  iall  of 
19M. 

Based  on  the  evidence  uncovered 
during  this  substantial  investigitive 
efibit.  the  Department  concludsd  that 
the  defondants  and  others  had  been 
engaged  for  a  numlier  of  years  in 
anticompetitive  conduct  in  violation  of 
the  Sherman  Act,  as  is  now  alleged  in 
the  Complaint  The  next  section  of  this 
Statement  will  summarize  the  evidence 
that  the  United  States  believes  supports 
the  specific  allegations  in  its  Complaint. 

m 


of  Evidence  in  Soppart  of 


A  lie  Afasdaq  MdrJn< 

Nasdaq  is  a  computeiizad  public 
market  in  which  inveaton  buy  and  aell' 
OTC  stock*.  It  is  the  second  largsst 
aecuritias  market  in  the  United  States. 
Nasdaq  is  a  "dealer  market"  In  a  dealer 
mariat,  a  number  of  securities  dealers 
"make  markets"  in  the  same  stock.  To 
"make  a  market,"  securities  dealers— or 
mariat  makers  aa  they  are  bunvn — 
quota  a  price  at  which  they  are  walling 
to  buy  a  particular  sttek,  and 
simultaneously  quote  another  higher 
price  at  which  they  are  willing  to  sell 
that  same  stock.  The  market  makers  on 
the  Nasdaq  "dealer  market"  are 
supposed  toprovide  the  investing 
pidiUc  with  "immediacy"  or  "liquidity" 
in  competition  with  each  other.'  Thus, 
in  principle,  the  orders  of  the  investing 
public  are  supposed  to  be  able  to  find 
the  best  available  prices  to  buy  or  sell 
from  many  difiereot  market  makers, 
who  are  supposed  to  be  using  their 
competing  prices  to  attract  those  orders. 
To  the  extent  that  these  market  makers 


■  Variotu  achar  fanns  of  pubUc  Mock  narksto 
bno  uiaia  in  ttao  Unltad  Sum  md  ifaowhin  to 
pravida  Iha  Mrvlca  of  brill(las  tO|Slfa«  invwtor 
ord«»  to  bvT  aad  aiU.  Tte  bom  oooaooly 
racosniMd  faonoi  ofguisM  ifeackiiiorut  ia  too 
Unltod  SMb  la  OMMKcaUad  "aocUoB  mariuL" 
•adi  aa  Iko  Naw  York  9(ock  Sxcbaiv  orllia 
Aaffkaa  Slock  Bxcbanoa.  Tba  aacdoB  markat 
ajialama  ftorUa  "hmnaniacy"  to  tfao  laraadof 
puUcbr  tarij^lat  all  of  Iba  buy  and  aafl  onlan  ior 
tfaa  Mocka  togslhar  oo  tfaa  "  flooa^  of  tba  nckanaa 
for  awamrtnn  Far  aoch  atock  ao  nndadjn  an 
airiiBina.  iba  wrtiaina  «taaignafaa  a  "apadaliaL" 
Tka  job  of  Iba  apacWU  la  to  nMck  tka  pubUc'a  buy 
and  aall  ocdKi,  and  lo  tba  anaot  tba  tkn  U  an 
"'^'l^^—  In  tboaa  ordan,  tha  ipaciallat  [s 
soppaaad  to  uaa  hia  awn  capital  to  anaura  that  Iba 
manal  claoi*  in  an  "ocdarly"  Euhion.  Tba  "^'""g- 
aparialtrt  ia  by  daaign  a  monopoiial,  and  hia  rala 
Is  baavUy  raqttifad. 


do  not  compete  in  this  bshion,  the 
investing  public  is  disadvantaged.* 

1.  Dealer  Quotes  and  the  Dealer  Spread 
Nasdaq  market  makers  publidzs  the 

prices  at  which  they  are  willing  to  buy 
or  sell  a  stock  by  entering  those 
"quotes"  for  diqilay  on  ue  Nasdaq 
computerized  quotation  system.  The 
price  at  which  a  market  makm  is  willing 
to  buy  a  aecyrity  is  called  its  "bid"  or 
"bid  price."  "Hie  price  at  which  a  market 
maker  is  willing  to  sell  a  security  is 
called  its  "ask"  or  "ask  prire"  (or  its 
"oHer"  or  "offer  price").  Each  market 
maker  must  simultaneously  quote  both 
a  bid  and  an  offer  price.  The  diBgience 
between  an  individual  market  maker's 
bid  price  and  its  oSer  price  in  a  specific 
security  is  known  as  its  "dealer  spread." 
Thus,  nv  example,  if  a  market  maker's 
bid  price  in  a  stock  (the  price  it  is 
willing  to  pay  to  buy  stock  from  a 
customer  or  another  market  maker)  is 
S20  and  its  oOar  price  (the  price  at 
which  it  is  willing  to  sell  stock  to  a 
customer  or  another  market  maker)  is 
$20Va,  the  market  maker  has  a  dealer 
quead  in  that  stodi  of  Va  point  (75  cents 
per  share). 

2.  Inside  Quotes  and  the  I  uide  Spread 
In  the  case  of  each  Nas<  bq  stock,  there 

an  at  least  two  market  mi  kers.  On 
average,  there  are  betweei  t  ten  and 
twelve  mariut  makers  in  each  Naadaq 
NMS  stock,  although  the  numlwr  of 
raaAM  makers  in  specific  stocks  varies 
widely,  lite  Nasdaq  computer  screen 
collect  and  displays  the  bid  snd  oflisr 
prices  of  all  the  nuirket  makers  in  each 
stock.  The  highest  bid  and  the  lowest 
offer  bom  among  the  quotes  of  all  the 
market  makers  in  a  stodi:  are  called  the 
"inside  bid"  and  tha  "inside  ask."  or  the 
"iitside  quotes."  The  difference  between 
the  inside  bid  and  the  inside  ask  in  a 
stock  is  called  the  "inside  spread." 
Thus,  for  example,  it  there  are  three 
market  makers  in  a  stock  displaying  the 
following  bid  and  aak  pric 


Ask 


Marital Maltar Nat:  . 
Na2:  . 
Na3:  . 


20<A 
20<A 
ZKt 


— the  inside  spread  in  the  stodc  would 
be  Va  (25  cenU),  baaed  upon  tha 
diSerance  batvreen  Market  Maker  No. 
3's  high  bid  of  20  and  Maricet  Maker  Na 
l'slowofiKof20V4. 


As  a  general  rule,  market  makers  at 
any  given  point  in  time  have  a  greater 
interest  in  baying  than  in  selling  a 
aacurity,  or  vice  versa.  Market  makers 
may  reflect  that  interest  in  the  quotes, 
they  post  on  Nasdaq.  Market  makers 
vrith  a  greater  buyinig  interest  may,  and 
oftan  do,  display  a  hi^ier  bid;  market 
makers  with  a  greater  selling  interest 
may,  and  often  do,  display  a  lower  ofbm. 
It  is  extremely  unusual  to  see  a  single 
mariut  maker  on  both  sides  of  the  inside 
spread.* 

3.  The  Importance  of  the  Inside  Spread 

Market  makers  trade  as  principals 
with  other  market  makers  and  also  fill 
customer  orders.  Customer  orders  can 
be  from  retail  brokers  who  route  ordera 
from  investors  saekinB  to  buy  (or  sell)  a 
small  quantity  of  Nasdaq  stock — 
referred  to  as  "retail  customers"— or 
from  a  large  institutional  investor  audi 
aa  a  mutual  or  pension  fund  seeking  to 
buy  (or  sell)  many  thousands  of  shares 
of  Nasdaq  stock.  If  a  customer  does  not 
limit  or  specify  the  price  it  will  pay  to 
buy  (or  accept  to  aeU)  a  atock,  which  la 
the  case  of  most  ordere  received  froni 
retail  customers,  the  order  is  called  a 
"market  order." 

In  executing  a  market  order  on  behalf 
of  a  retail  customer,  market  makers 
historically  bought  from  the  customer  at 
the  inside  bid,  and  sold  to  the  customer 
at  the  inside  ask.  This  execution  by  the 
market  maker  satisfied  the  retail 
broker's  obUgation  of  "best  execution" 
for  the  retail  customen.  For  retail 
customers,  the  inside  Nasdaq  quote  is 
the  price  at  which  most  retail 
transactions  with  mailcat  makere  in  hct 
occurred. 

Market  makers'  compenaation  is  in 
large  part  derived  from  the  spread — the 
dineranoe  between  the  price  at  which 
the  market  makers  can  buy  and,  in  turn, 
sell  the  stock  in  question.  Thus,  when 
the  inside  spread  is  wider,  the  market 
maker  receives  more  compensation,  and 
the  retail  customer  pays  a  higher  price, 
for  the  market  maker's  services. 

The  width  of  the  inside  spread  also 
affects  institutional  trades.  While  large 
institutional  customers  may  be  able  to 
negotiate  prices  that  are  better  than  the 
Inside  spread,  the  inside  spread 
influences  many  of  the  negotiations 
between  the  market  maker  and  its 
institutional  customera. 

Market  makers  thus  have  a  significant 
interest  in  each  others'  price  quotes 
because  those  quotes  can  either  sat  each 
othan'  actual  transaction  prices  or 


•  Nol  all  naikat  makan  niako  mariMs  la  Iha  aaaa 
Mocks,  l^an  «a  cnnontly  ovar  4800  alocka  la  tb« 
Naadaq  Nadoaal  MafcM  Sjraum  (-KMS-).  and 
almnM  2000  Macks  b  dw  Naadaq  Small  Cap 
MnkaL  Tha  daiaadanu  tiada  man  of  Iba  iMjar 
Naadaq  laaaaa  In  Maiiitaiii  witb  ona  anotbar. 


■Tbo  Inalda  apnad  In  a  atock  ia  not  ahaaya 
iiiiialiiil  liialaail  aaiiiaitM  makaca diaplay 
diSaant  bid  and  aak  qnotaa,  h  may  way   poaaibly, 
far  aaampla,  baglnnlng  at  ^  wldiBina  to  w,tlian 
lo  %li.  nammint  to  Vi  again  and  Iban  badi  to  V«. 
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significantly  affect  those  prices.  This 
creates  an  incentive  for  market  makers 
to  discourage  bid  and  ask  price 
competition  thai  may  have  the  effect  of 
narrowing  the  inside  spread.  The 
evidence  obtained  during  the  Division's 
investigation  shows  that  the  market 
makers  have  discouraged  competition, 
to  great  effect,  through  the  adoption  and 
enforcement  of  the  quoting  convention, 
as  is  discussed  below. 

B.  The  Quoting  Convention 

The  Department's  investigation 
uncovered  the  existence  of  a  long- 
standing, essentially  market-wide 
commitment  among  market  makers  to 
adhere  to  a  two-pari  "quoting 
convention"  that  dictates  the  price 
increments  a  market  maker  can  use  to 
adjust  or  "update"  bid  and  ask  price 
quotes  on  the  Nasdaq  system.  Under  the 
first  part  of  the  quoting  convention,  if  a 
market  maker's  dealer  spread  in  a  stock 
is  Vi  point  (75  cents)  or  wider,  the 
market  maker  is  required  to  quote  its  bid 
and  ask  prices  in  even-eighth 
increments  (e.g.,  >/>  (25  cents),  Vz  (50 
cents),  V4  (75  cents)  or  V,  ($!).•  This 
ensures  that  the  inside  spread  in  those 
stocks  is  maintained  at  Va  point  (25 
cents),  or  greater.' 

Under  tne  second  part  of  the  quoting 
convention,  market  makers  can  quote 
bid  and  ask  prices  on  Nasdaq  in  odd- 
eighth  increments,  e.g.,  'A  (12.5  cents), 
H  (37.5  cents),  V.  (62.5  cents)  or  % 
(87.5  cents),  only  if  they  have  a  dealer 
spread  of  less  than  V«  point.  This 
requirement  has  deterred  market  makers 
from  quoting  bid  and  ask  prices  in  odd- 
eighth  increments  because  a  narrower 
dealer  spread  is  likely  to  create  a  greater 
economic  risk  to  the  market  maker  in 
trading  that  stock.  When  the  difference 
between  a  market  maker's  bid  and  ask 
quotes  is  Vb  rather  than  V<,  a  market 
maker  may  be  called  upon  to  buy  (or 
sell)  more  stock  than  the  trader  wants, 
or  buy  stock  when  the  market  maker 
wants  to  sell  (or  vice  versa). 

The  fact  that  the  quoting  convention 
has  existed  for  at  least  three  decades  in 
the  OTC  and  Nasdaq  markets  was  well- 
known  throughout  the  industry,  and 
fully  described  to  the  Department  by  a 


•All  Naadaq  atncks  may  ba  quoted  in  *A  point 
incnmsnta. 

'  That  the  uae  of  only  even-eightha  will  raault  in 
a  roininnun  inside  spread  of  no  lass  than  V«  point 
can  be  shown  simply.  If  market  makers  always 
move  in  quarter-point  inciwnents.  and  all  initiate 
their  bid  and  ask  quotes  on  even-eighths.  ail  odd- 
eighth  (juotas  will  have  been  eliminated  from  tha 
numher  set  The  aet  of  numbers  remaining — whole 
numbers,  v.,  Vi,  and  V., — would  be  the  only 
nombers  on  which  market  maker  quotes  could  h\l 
HeiK:e.  tiie  diflerence  between  those  even  numbers 
would  also  be  an  even  number,  meaning  the  Inside 
spread  could  not  narnnv  to  less  tiian  v.  point 


number  of  traders  at  prominent  firms 
during  the  Department's  investigation. 
These  traders  testified  that  they  were 
taught  to  tbllow  the  convention,  that 
they  in  fact  followed  it,  and  that  they 
imderstood  and  expected  traders  at 
other  firms  to  follow  it  as  well.  The 
following  deposition  excerpts  are 
examples  of  the  testimony  on  this 
subject  obtained  by  the  Department  and 
the  SEC  during  their  investigations, 
from  a  variety  of  deponents.  As  one 
trader  testified: 

Q,  If — if  the  firm  spread  in  a 
particular  stock  is  three-quarter-point  or 
greater,  the — when — when  the  firm 
moves  its  quote,  it  will  move  in 
increments  of  at  least  a  quarter,  is  that 
right? 

A.  That's  correct:  in  quarters,  plural. 
So  either  one — you  either  move  it  up  a 
quarter  or  up  a  half  You  would  not 
move  it  up  three-eighths  or  five-eighths 
or  anything. 

Q.  Right  And  that— that's  one 
convention. 

A.  That's  correct 

Q.  And  another  convention  is  that  if 
the  stock — if  the  firm  spread  in  a  stock 
is  one  half  or  less,  the-— the  increment 
of  movement  of  quotes  would  be  in 
increments  of  an  eighth. 

A.  That's  correct. 

Q.  *  *  *  generally  speaking,  these 
conventions  have  been  understood  and 
followed  by  market  makers  in  the 
Nasdaq  market:  is  that  right? 

A.  Yes.  to  my  knowledge. 

Another  trader  described  the 
convention  as  an  "historical 
relationship"  between  dealer  spreads 
and  the  size  of  quote  increments: 

Q.  Let's  come  back  to  that  in  a  little 
while.  Is  there  a  relationship  between 
the  width  of  the  spread  and  the 
increment  by  which  quotes  are  made? 

A.  Yes,  there  is  a  historical 
relationship.  The  width  of  the  spread  of 
a  dealer  and  how  quotes  are  made. 

Q.  What's  the  historical  relationship 
that  you're  talking  about? 

A.  That  dealer  spreads  of  a  half  a 
point  historically  trade  in  '^  of  a  point 
increment,  and  dealer  spreads  of  Va  of 
a  point  and  higher  historically  have 
traded  for  Va  of  a  point  increment. 

Another  trader  confirmed  the 
operation  of  the  quoting  convention  and 
its  lengthy  duration: 

Q.  And  in  terms  of  dealer  spreads  that 
were  three-quarters,  when  the  dealer 
spread  was  three-quarters,  market 
makers  moved  in  quarter  point 
increments  for  a  large  number  of  yeara. 
Is  that  correct? 

A.  Traditionally,  if  yoiu  spread  was 
three-quartera  of  a  point  or  more,  uh, 
you  moved  your  market  in  quarter  point 
increments. 


Q.  And  that  was  because  it  was 
improfessional  to  move  in  eighths 
without  closing  the  dealer  spread  to  a 
half:  is  that  correct? 

A  Yes,  ma'am. 

I  A)  And  if  the  stock  trades  with  a 
*  *  *  you  think  you'll  have  to  trade 
with  a  three-quarter  point  spread.  Then 
you  should  be  moving  your  quotation  in 
quarter  point  increments.  i\nd  it's  one 
of  those  things  I  can't  tell  you  why.  It's 
something  that  I  think  all  of  us  have 
been  doing  for  a  gaziUion,  G-A-Z-A-L-L- 
I-O-N  yean,  certainly  for  30  years,  and 
it  has  everything  to  do  with  the 
professional  appearance  of  that,  that 
marketplace. 

The  evidence  adduced  by  the 
Department  does  not  disclose  the  origin 
of  the  quoting  convention.  No  deponent 
was  found  who  could  testify  as  to  how 
or  precisely  when  the  quoting 
convention  began,  although  numeroixs 
witnesses  testified  that  the  Nasdaq 
market  had  operated  under  this 
"tradition,"  or  "practice,"  or 
"convention"  for  many  years.  There  is 
no  evidence  that  the  quoting  convention 
was  the  result  of  an  express  agreement 
reached  among  all  of  the  market  makers 
in  a  smoke-filled  room.  Nevertheless, 
there  is  substantial  evidence  that  this 

3 noting  convention — ^however  it  arose — 
istilled  or  hardened  over  time  into  the 
very  type  of  "agreement"  condemned  by 
the  Sherman  Act — a  "conscious 
commitment  to  a  common  scheme 
designed  to  achieve  an  tmlawful 
objective,"  which  has  restrained  price 
competition  among  the  defendants  and 
others  in  the  Nasdaq  market.  See 
Monsanto  Co.  v.  Spray-Rite  Sen/.  Corp. 
465  U.S.  752,  764  (1984). 

Additional  evidence  of  agreement  to 
adhere  to  the  quoting  convention, 
alleged  in  the  complaint  and 
stuiunarized  briefly  below,  includes:  (1) 
market  data  demonstrating  that 
defendants'  price  quoting  behavior  was 
remarkably  and  unnaturally  parallel, 
and  in  conformance  with  the  quoting 
convention:  (2)  evidence  showing  that 
the  quoting  convention  was  vigorously 
enforced  through  industry-wide  peer 
pressure,  and  intimidating  telephone 
calls  to,  and  refosals  to  deal  with, 
market  makers  who  did  not  quote  bid 
and  ask  prices  in  conformance  with  the 
convention;  (3)  evidence  that  it  was  not 
in  the  economic  self-interest  of  market 
makers  to  rigidly  adhere  to  the  quoting 
convention  to  the  degree  they  did, 
absent  the  understanding  that  all  other 
market  makers  would  comply:  (4) 
market  data  showing  thai  market  makers 
began  to  change  their  price  quoting 
practices  when  confronted  by  the 
adverse  publicity  from  the  Quistie/ 
Schultz  study  and  the  increasing 
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pntsuns  from  the  government 
inTestigetions:  and  (S)  market  data 
afaowing  (hat  market  makers  uaed  an 
electronic  trading  system  known  as 
biitinet  on  wtiich  to  quote  and  trade,  at 
odd-«ightfa  prices,  the  Mmc  Nasdaq 
stocks  that  they  quoted  only  in  sven- 
eiid^ths  on  the  Nasdaq  system. 

The  evidence  addraased  in  each  of 
these  points  is  of  the  type  that  courts 
have  found  sufficient  to  establish  an 
agreement  in  violation  of  Section  1  of 
the  Sherman  Act,  as  is  discussed  briefly 
below. 

C.  Defendant*'  Adherence  to  the 
Convention  it  Confitmed  by  UaiM 
Data 

Until  confronted  by  the  sdvorae 
publicity  from  the  Christie/Schultz 
study  and  the  increasing  pressure  from 
govenunent  investigations,  the 
defandants  routinah,  end  vrith  rare 
exceptions,  adhered  to  the  quoting 
omvention.  As  a  lesuh,  their  price 
quoting  behavior  was  remarkably  and 
imnaturally  parallel.  Despite  the 
hundreds  of  thousands  of  Ud  and  ask 
prices  that  were  quoted  by  the 
defendants  (and  other  market  makers) 
on  the  Nasdaq  system,  very  bw  odd- 
eiohth  prices  wen  entered  in  stocks  in 
which  deimdants'  dseler  spreads  were 
V«  point  or  wider.  When  dehndants 
ontned  odd-eighth  quotas  io  tbaee 
stocks,  those  quotes  were  laigsly 
mirtakan  antries — usually  of  short 
duration,  and  promptly  corrected. 

The  mariut  data  analysed  by  the 
Department  during  its  inveatigiition 
show  this  adherence  to  the  quoUag 
convention.  The  Departmant  bosaa  its 
analysis  on  the  NASD's  Market  Malnr 
Price  Movement  Reports  ("MMPMRs"), 
which  contain  detailed  information 
regarding  the  price  quotes  t>y  market 
makers  for  all  Nasdaq  stocks,  and  the 
NASD's  Equity  Audit  Trail  Report, 
showing  all  trades  by  all  market  makers 
in  all  stocks.  The  Department  received 
from  the  NASD  monthly  MMFMR  data 
for  the  period  December  1903  through 
July  1995,  plo;  September  and 
December  1995  and  March  1996.  To 
create  a  manageable  subset  of  these  data, 
the  Department  used  the  Equity  Audit 
Trail  to  calculate  the  volume,  in  dollar 
terms,  for  all  Nasdaq  stocks  for  the 
eighteen  months  from  February  1994 
through  )uly  1995.  Frtan  these 
calculations,  the  Department  selected 
the  250  stocks  with  the  largest  dollar 
volume  of  transactions  for  these 
eighteen  months.  Twenty-six  stocks 
were  excluded  from  this  sample,* 


resulting  in  the  final  dots  set  of  224  of 
the  top-dollar  volume  Nasdaq  slocks 
during  the  defined  time  period. 

An  analysis  of  quotes  in  the  224  stock 
sample  shows  the  dramatic  extent  to 
which  the  defendants  avoided  odd- 
eighth  quotes  in  Nasdaq  stocks.  As 
shown  in  Exhibit  A,  in  early  1994,  fiilly 
SS-70%  of  the  sample,  had  virtually  no 
odd-eighth  bid  and  ask  price  quotes.* 
Exhibit  B  Ulustntes  that  the  defsndanU 
achieved  this  unexpected  result  by 
systematically  avoiding  odd-eightn 
quotes  in  stodcs  with  dealer  spreads  of 
V4  point  or  more.  The  remaining  30- 
35%  of  stodcs  in  the  sample  generally 
hod  dealer  spreads  less  than  V<  and 
were  quoted  in  both  even-  and  odd- 
eightha.  Thus,  the  sample  reflects 
almost  uniform  adhetencs  to  the 
convention. 

By  way  of  further  illustration.  Exhibit 
C  dsmautrates  the  systematic 
svoidance  of  odd-ei^th  quotes  in  ten  of 
the  lai;gsst  volume  stocks  on  Nasdaq. 
The  bet  that  there  are  virtually  no  odd- 
eighth  bid  and  ask  prices  quoted  in 
some  of  the  most  heavily  traded  stocks 
on  Nasdaq  is  remarkable,  particularly 
when  one  considers  that  each  market 
maker  is  likely  updating  its  price  quotes 
in  these  stocks  numerous  times  each 
day.  This  unnatiual  price  paralleUam 
provides  some— but  not  ctmchisive^ 
evidence  of  an  antitrust  agreement  in 
violation  of  Section  1  of  the  Sherman 
Act.  See  e.g..  Theatre  EiOers.,  Inc.  v. 
ftmunount  Film  Distrib.  Corp..  346  U.S. 
537, 540  (1954),  and  Apex  Oil  Co.  v. 
DiMauro,  822  F.2d  246,  298  (2d  Cir. 
1987). 

D.  The  BvideiKe  Shows  That 
Defendants  Enforced  the  Quoting 
Convention  Through  Peer  Pressure, 
Intimidation,  and  Refusals  to  Deal 

The  Department's  investigation  has 
uncovered  substantial  evidence  that 
Nasdaq  market  makers  have  enforced 
the  quoting  convention  by  reminding, 
pressuring,  horasaing,  and  intimidating 
each  other  into  conformity.'*  The 
quoting  convention  protocol  was 
elevated  to  the  status  of  a  "professional" 
or  "ethical"  rule.  The  industry  even 
coined  a  derisive  term — "Chinese 
market" — as  a  shorthand  to  describe  a 


■Tba  twntj.tix  axcludad  itocka  «m  all  pricad 
<l  Urn  llun  tia  ukL  u  •  nmlt.  could  ba  quoMd 
Ui  "BixtMotltt"  (Vi*  pobn  tamaiama)  dd  rlMlit) 


*The  Daputmanf »  RnHtngi.  ilthougfa  covaring  i 
dltSvaat  time  ptriod  and  a  ^ffarent  umple  of 
itocka.  wan  conaiataDl  wHh  tfaa  Christis/ScbDlti 
ttudy.  which  faund  vfituaUy  no  Qdd.ai8fath  pcioa 
quolaa  in  appraximalaly  70%  of  tha  alocka  In  tJMir 
aampla. 

■*>Tha  atnicmra  of  tfaa  Naadaq  nurkat  bcititiaa 
dataction  of  deviation*  from  llie  wall-undaratood 
quoting  convantion.  AJl  Naadaq  price  quolaa  by  all 
market  maken  are  aotered  oo  the  Naadaq  computer 
ayataro  and  are  Insnedialely  known  to  tfaoaa 
Inltnatad.  Tbua,  devlationa  ara  obvioua.  and  can  ba 
raapnodad  Io  immadiataly. 


market  in  which  a  trader  has  entered  a 
quote  inconsistent  with  the  established 
patterns.  And  the  evidence  indicates 
that  market  makers  have  attempted  to 
punish  economically  those  market 
makers  who  deviate  frcm  the  agreed- 
upon  pricing  norms.  Under  Ambook 
Enterprises  v.  Time.  Inc.,  612  F.2d  604 
(2d  Cir.  1979),  cert,  dism'd,  448  U.S.  914 
(1980),  United  States  v.  Foley.  598  F.2d 
1323  (4th  Cir.  1979)  cert,  denied,  444 
U.S.  1043  (1980):  In  re  Nasdaq  Market 
Makers  Antitrust  Litigation.  894  F. 
Supp.  703  (S.D.N.Y.  1995);  and  united 
States  V.  Paramount  Pictures.  Inc.,  334 
U.S.  131, 161  (1948),  the  trier  of  fact 
may  draw  on  inference  of  an  antitrust 
agreement,  where  i:oercioo  is  proved  in 
addition  to  uimatural  imiformity  of 
pricing. 

1.  Violating  the  Quoting  ConvOntion 
Was  Considered  to  Be  "Unprofessional" 
or"Unethical" 

The  Nasdaq  market  is  highly 
interdependent,  making  it  easy  to 
enforce  cximpliance  with  "professional" 
quoting  standards.  Market  makers  rely 
on  each  other  to  provide  order  flow, 
infbrmatian,  and  cooperation  to  help 
them  trade  positions  profitably.  They 
actively  work  to  develop  and  maintain 
friendly  relationships  with  traders  from 
other  firms.  Traders  do  not  want  other 
market  maken  to  perceive  them  as  being 
uncooperative,  "unethical,"  or 
"unprofessional"  bacausa  that  very 
perceptiim  may  resuh  in  thsir  loss  of 
accaas  to  the  trader  networks  that 
provide  order  flow,  information,  and 
cooperative  trading  opportunities. 
Retaliatory  actions — even  simply 
putting  offenders  "last  in  line"  when 
buying  or  selling  stock — serve  to  deter 
vigorous  competition  and  punish 
market  makers  who  violate  the 
imwritten  "ethical"  and  "professional" 
requirements  of  the  Nasdaq  market. 

Over  the  years,  it  has  became  well- 
known  throughout  the  industry  that 
violating  the  convention — in  the 
parlance  of  the  tradere,  "breaking  the 
spread" — is  considered  to  be 
"unprofessional"  or  "tmethical"  trading 
behavior.  Market  makers  who  deviate 
from  the  convention  are  derisively  said 
to  be  creating  a  "Chinese  market." 
Numerous  witnesses  testified  to  this 
fact.  One  trader  defined  a  "Chinese 
market"  as  follows: 

Q.  Let  me  imderstand  what  you  mean 
by  a  Chinese  marltet.  What's  the 
definition  you're  giving  to  the  term — 

A.  That's  when  you  have  a  Va  point 
spread  and  you  move  in  V%th  of  a  point 
increments. 

Another  trader  testified  that  market 
makers  were  trained  not  to  put  in  quotes 
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that  created  Chinese  markets,  because 
they  were  deemed  "unprofessional": 

(QJ  And  through  the  period  December 
'93  through  December  of  '94,  do  you 
observe  the  market  makers  entered  very- 
relatively  few  odd-eighths.  And  by  that, 
I  mean  with  perhaps  one  or  two 
exceptions,  under  10  percent  of  their 
quotes  were  odd  eighths  in  McCormick. 

A.  Yes,  ma'am. 

Q.  And  again,  is  that,  in  your 
professional  opinion,  because  those 
market  makers  bad  three-quarter'point 
dealer  spreads  and  did  not  want  to  enter 
what  were  termed  "improfessional 
markets"? 

A.  Yes,  ma'am. 

Q.  How  is  it  that  all  of  the  market 
makers  knew  that  entering  an  odd 
.  eighth  quote  could  be  unprofiassional? 
•        ft        •        *        * 

A.  Yoimg  traders  were  trained  over 
the  yeers  not  to  put  in  unprofessional 
markets,  "Chinese  markets."  *  *  * 


This  was  part  of  the — of  the 
traditional  and  ethical  on-the-job 
training  that  all  of  us  got,  and  it 
ecompasses  not  only  that  you  don't  put 
in  improfessional-looking  "Chinese 
markets,"  it  *  *  *  grew  out  of  a  self- 
imposed  industry  standard  of  ethics  and 
conduct.  So  that's  my  answer  as  to  why 
everybody  seems  to  be  doing  this, 
because  most  of  the  people  were  trained 
the  same  way. 

Another  trader  acknowledged  that  the 
term  Chinese  market  referred  to  what 
the  industry  considered  "unethical" 
trading  practices: 

Q.  Have  you  ever  heard  that  people 
using  the  term — strike  that  Would 
somebody  making  a  Chinese  market 
cause  another  market  maker  to  be 


A.  I  believe  that's  possible. 

Q.  Under  what  circumstances? 

A.  I  think  that  in — like  I  said  before, 
in  coming  up,  I  think  Chinese  markets, 
as  they're  called,  were  looked  down 
up<m  so  are  considered  tmethical.  so  by 
making  a  Chinese  market.  You're 
making  yourself  unethical  and, 
therefore,  I  guess  upsetting  other  market 
makers. 

That  it  was  deemed  unethical  to 
"make  a  Chinese  market"  was  even 
publicazed  in  a  newsletter  published  by 
the  Security  Traders  Association  of  New 
York  ("ST ANY"),  the  largest  regional 
affiliate  of  the  Security  Traiiei^ 
Association  ("STA"),  the  principal 
national  trade  association  for  securities 
trading  professionals.  STANY'S 
quarterly  newsletter  for  the  third  quarter 
of  1989  reported  on  the  presentations  at 
an  "Ethics  Conference"  held  in  April 
1989.  The  aiticla  misreported  that  a 


speaker  had  said  that  "making  a  Chinese 
market"  was  "tJearly  ethical.   To 
correct  the  incorrect  report,  STANY 
published  an  "update,"  at  the  top  of 
which  was  printed,  in  large  type,  the 
following  "Editor's  Note": 

In  the  recently  issued  STANY 
NEWSLETTER,  we  are  certain  you  will 
realize  that  *  •  *  was  grossly 
misquoted  when  a  portion  of  his  speech 
was  extracted  for  publication.  A 
corrected  copy  is  featured  below. 

As  *  *  *  and  you  are  all  aware,  it  is  ■ 
clearly  UNETHICAL  to  make  a  Chinese 
Market  or  to  run  ahead  of  an  order, 
(emphasis  and  Caps  in  original  of  word 
"unethical") 

The  evidence  shows  that  peer 
pressure  was  used  by  market  makers  to 
ensure  that  so-called  "professional"  and 
"ethical"  pricing  standards  were 
maintained.  Trader  testimony  also 
demonstrates  that  "peer  pressure"  was 
eflsctive  in  keeping  spreads  wide. 

2.  Phone  Calls  Were  Used  To  Obtain 
Compliance 

Much  of  the  business  of  Nasdaq 
traders  is  done  on  the  telephone.  Thus, 
it  is  not  surprising  that  phone  calls  were 
employed  market-wide  to  secure 
compliance  with  the  quoting 
convention.  At  times,  all  that  was 
needed  to  correct  a  Nasdaq  trader's 
nonconforming  spread  or  quote  was  a 
simple  "friendly"  inquiry,  as  illustrated 
by  the  following  evidence.  As  one  trader 
testified: 

Q.  Did  you  ever  see  other  firms,  when 
you  were  watching  trading  on  the 
NASDAQ  screen,  make  Chinese 
markets? 

A.  Uh-hiun.  Yes. 

Q.  What  was  your  reaction  when  you 
would  see  that? 

A.  Didn't  like  it. 

Q.  What  would  you  do? 

A.  I'd  call  them  up  and  say,  would 
you  please  close  your  spread?  If  you're 
going  to  bid  that  price,  close  your 
spread. 

Q.  Meaning  what? 

A.  If  you're  going  to  bid  that — ^you 
know,  that  eig|hth,  close  your  spread  to 
a  half  a  point. 

In  response  to  the  Department's 
interrogatories,  another  firm  stated: 

|A  trader]  recalled  that  once,  when 
she  first  started  trading  (probably  a  year 
or  two  ago)  she  intended  to  update  her 
market  in  Chiron  CP  (CHIR)  by  moving 
bom  the  ofier  to  the  bid  after  her  oftsr 
had  been  taken  by  another  trader,  but 
she  mistakenly  moved  up  Vb  instead  of 
'/<,  Subsequently,  a  [trader  from  another 
firm]  called  and  asked  why  she  was 
quoting  in  '/M.  [The  trader]  checked  her 
quotes,  realized  she  had  not  fiiUy 


updated  her  market,  and  moved  up  an 
additional  Vh. 

On  other  occasions,  traders  resorted  to 
more  intimidating  telephone  calls  to 
exact  cnmpUance  with  the  quoting 
convention.  Some  of  the  more  dramatic 
examples  of  these  were  captured  on  the 
audio  tapes  that  were  produced  by  the 
defendants,  as  the  following  example 
illustrates: 

Trader  1:  Who  trades  CMCAF  in  your 
place  without  yelling  it  out? 

Trader  2:  *  *   •  Sammy 

Trader  1:  Sammy  who? 

Trader  2:  It  may  be  the  foreign 
department  •  •  • 

Trader  1:  What? 

Trader  2:  The  foreign  didn't  realize 
they  had  to  trade  it. 

Trader  1:  Well,  he's  trading  it  in  an 
eighth  and  he's  embarrassing  *   ■  ■ 

Trader  2:  •  *   *  foreign  department 

Trader  1:  He's  trading  it  in  eighths 
and  he's  embarrassing  your  firm. 

Trader  2: 1  understand. 

Trader  1:  You  know.  I  would  tell  him 
to  straighten  up  his  (expletive  deleted] 
act  and  stop  being  a  moron. 

The  record  of  the  investigation  is 
replete  with  prxwf  that  market  makere 
used  the  telephone  to  secure 
(x>mpliance  with  their  understandings 
about  "proper"  quoting  protocols." 
Indeed,  a  NASD  employee  responsible 
for  interacting  with  the  market  making 
community  recognized  that  telephone 
calls,  which  he  described  on  one 
occasion  as  "pric»  fixing  calls,"  were 
frequently  used  to  enforce  compliance 
wddi  the  quoting  convention. 

3.  Refiisals  to  Trade  Were  Used  to 
Punish  Maverick  Market  Makers 

Firms  that  repeatedly  enter  i)uotations 
in  violation  of  die  quoting  convention 
were  subject  to  other  types  of  discipline, 
with  a  more  direct  economic  impact  oo 
their  businesses.  The  most  effective 
such  discipline  was  refusal  to  deal. 

A  refusal  to  deal  in  the  context  of  the 
Nasdaq  market  has  hr  reaching 
consequences  for  a  market  maker. 
Market  makers  are  competitore  to  attract 
order  flow,  but  they  also  frequently 
trade  with  one  another.  When  a  market 
mailer  does  not  want  to  fill  a  retail  or 
institutional  order  from  its  own  accotmt, 
it  must  be  able  to  find  other  market 
makers  willing  to  fill  those  orders: 
otherwise,  its  retail  and  institutional 
clients  will  soon  look  elsewhere  for 
trading  services.  Similarly,  a  market 
maker  must  be  able  to  go  to  other  market 
makere  to  lay  off  risk  from  long  or  short 


■  *  Howvaer.  avidenca  of  anfiDrcement  activity 
variaa  afgntficanlly  tnma  firm  to  Brm. 
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pocitions."  Cooatqueotly,  tha  men 
threat  that  other  firms  will  not  trade 
with  them  was  often  sufflciant  to 
discourage  market  makers  from 
violating  the  convention. 

Maverick  market  makers  that 
improved  the  best  quote  often  would 
not  get  an  execution,  even  though  other 
orders  were  being  filled  at  the 
maverick's  quoted  price.  This  refusal  to 
trade  is  reCsned  to  in  the  industry  as 
"trading  around."  The  same  maverick 
firm  would  also  frequently  notice  orders 
being  filled  at  inferior  prices  to  the 
prices  they  had  quoted  on  Nasdaq  when 
their  quotes  were  inconsistent  with  the 
quoting  convention.  This  practice  is 
known  as  being  "traded  through."  The 
efilM:!  of  being  "traded  through"  or 
"traded  around"  taught  traders  that 
there  was  no  benefit  to  improving  the 
market  by  an  odd-eighth  in  a  slock  with 
a  Vi  point  or  wider  dealer  spread 
because  their  orders  would  not  be  filled, 
or  would  be  filled  only  when  the  market 
reversed  directions. 

Maverick  firms  were  also  subiect  to 
"hading  away"  and  being  made  "last 
call"  by  other  firms.  "Backing  away" 
involves  the  failure  of  one  market  maker 
to  honor  its  posted  quote  to  another 
market  maker,  as  raquired  by  SEC  and 
NASD  rulaa.  Firms  that  violated  the 
quoting  coovention  ware  mora  subject 
to  "harting  away"  by  other  firms.  Being 
made  "last  call"  involves  only  trading 
with  the  maverick  market  maker  wlum 
the  market  begins  to  turn  *g^t"«>  the 
maverick,  or  when  a  firm  has  no  other 
alternative  but  to  trade  with  the 
maverick.  Mavericks  also  obaarved  thai 
they  were  made  "last  calL" 

4.  Market  Makais  Fully  Understood  the 
Signifinance  of  the  Quoting  Convention 
and  Ks  Enforcement  fai  Maintaining 
Wide  Spreeds  on  Nasdaq 

The  effact  of  the  quoting  oooventioo 
in  maintaining  wide  spreads  on  Nasdaq 
was  knotni  even  to  employees  and 
members  of  the  industry's  self- 
regulatory  ofganixation,  the  NASD; 
moreover,  the  NASD  lecogniaad  the 
causal  connactian  between  widening 
spreads  on  Nasdaq  and  "peer  preaaure" 
applied  to  keep  spreads  wide. 

The  Department  discovered  during  its 
investigation  that  in  the  spring  of  1990, 
tha  NASD's  Trading  Committee  »  began 


"  A  "■hiKt"  pocftian  occiut  wfaan  a  tndar  mU* 
Mock  that  b>  or  iIm  doM  out  own.  A  "long" 
poilliaa  ocean  wlian  I  DadH  oana  Mock  thu  it  DM 
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to  addresa  ".the  problem  of  spraeds." 
The  issue  became  a  matter  of  concern 
bacauae  the  New  York  Stock  Exchange 
("NYSE")  had  begun  to  use  the  {act  of 
wide  spreads  on  Nasdaq  to  attract 
issuers  to  the  NYSE.  In  a  meeting  on 
June  27, 1990.  Trading  Committee 
membeis  discussed  the  widely 
understood  effect  ef  the  quoting 
convention  and  the  notion  of  "Chinese 
markets"  as  contributing  to  wider 
spreeds.  According  to  notes  of  the 
meeting,  a  member  of  the  committee- 
representing  a  small  market  making 
firm — indicated  that  market  makers  got 
calls  from  big  firms  when  they  "broke 
spreads"  or  made  "Chinese  markets."  In 
his  view,  the  problem  was  the 
"arrogance  of  mandate"  exerdaed  by  the 
larger  firms. 

m  his  testimony  before  the 
Department,  this  senior  Trading 
Committee  member  confirmed  that 
tradera  fitun  competing  firms  discussed 
the  quoting  convention  and  Chinese 
markets  at  this  meeting.  In  addiUon.  he 
tsstifiad: 

A.  I  think  the  eatabliahment  ofthla 
acoaplance  of  spreads  Isic).  And  I  think 
it  went  ¥«ay  back.  My  opinion  and  what 
I  was  trying  to  get  acroaa,  and  maybe 
didn't  do,  was  that  this  was  a  hisUvical 
thing.  This  is  something  that  had 
evolved  btnn  trading  in  the  'SOs  and  the 
'60s  and  the  °70s  and  so  forth.  And  that 
everyone  accepted  this  piotocsl,  that  a 
spread  is  a  spread  is  a  spread.  And  it's 
notyour  place  to  change  it. 

The  spread  is  a  result  of  almost  a  God 
given  natural  phenomenon.  That  it  is 
not  some  up-stark  IsicI  traders  place  to 
change  that.  That  was  the  BC(»pted 
protocol  for  years  and  years  and  years, 
to  my  knowledge. 

And  so  I  was  trying  to  get  across  that 
that's  where  we  have  beoo.  And  to  try 
to  break  that  protocol  and  change  it 
would  have  gotten  a  call  from  some 
old — somebody  that  bad  been  around 
for  a  long  time  saying,  hey,  don't  break 
the  spread.  That  shotildnt  be  anymore. 

My  lesaon,  that  I  was  trying  toDring. 
is  that  cant— we  cant  be  diring  that  in 
the  90's  No  one  can  be,  no  matter  how 
arrogant  they  may  think  of  themselves, 
no  matter  who  it  is,  whether  it  is  the 
biggest  money  firm  on  Wall  Street  or  the 
person  with  tlw  biggest  money 
commitment.  No  matter  who  they  are, 
they  should  not  be  allowed  to 
intimiiiate  you.  If  you  want  to  break  a 
spread  that  is  your  prerogative. 

Q.  And  is  it  your  best  interpretation 
of  this  problem  with  arrogance  and 
mandate,  the  fact  that  there  was  certain 
arrogance  in  the  industry  about  spreads 
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and  that  if  you  by  and  alter  spreads,  yon 
get  telephone  calls.  Is  that  the  general 
gist  of  that? 

A.  I  think  that  the  word  arrogance 
would  have  to  do  with  a  trader's— either 
his  impression  of  himself  or  his  firm, 
that  he  was  big  enough  to  influence 
someone  not  to  narrow  spreads.  But  that 
is  the  only  way  1  can  conceptualize  how 
to  uae  the  word  arrogance,  which  was 
used. 

Subsequent  to  this  meeting,  the 
Quality  of  Markets  Subcommittee  of  the 
Trading  Committee  was  formed  to 
examine  two  issues,  one  of  which  was 
the  "spreads  problem."  The  Quality  of 
Markets  Subcommittee  was  composed 
exclusively  of  representatives  of  leading 
market-making  firms;  however,  certain 
NASD  staff  attended  these  meetings  as 
well.  At  one  such  meeting,  on  March  24, 
1992,  a  NASD  staff  member  took  notes. 
These  notes  indicate  that  the 
participants  at  the  March  24  meeting 
discussed  the  quoting  convention, 
Chinese  markets,  and  the  fact  that 
market  makers  who  tightened  spreads 
were  subjected  to  "intimidation"  from 
others.  This  meeting  apparently  led  to 
the  NASD's  hiring  of  an  industry 
consultant  to  help  explain  "Why  does 
the  'Qiinese  market'  syndrome  has  Isic] 
such  impact  on  NASDAQ  while  listed 
markets  seem  to  continuously  quote  in 
combinations  of  Ws,  </i's." 

On  )ime  30, 1992,  having  completed 
his  research  into  the  "spreads  problem," 
an  NASD  employee  wrote  a 
memorandum  entitled  simply 
"Spreads,"  and  sent  it  to  the  NASD 
senior  management  group.  The 
memorandum  stated,  in  pertinent  part: 

Spreads  increased  absolutely  from  the 
1st  Quarter  of  1389  to  May  1992  fium 
.226  to  .369.  The  %  increase  was  63%. 
Our  method  of  calculating  spreads  i.e. 
volume  weighted,  actually  portrays  the 
situation  better  than  it  actually  is.  A 
stock  by  stock  comparison  vrould  be 
worse. 

3.  Unlike  auction  markets,  dealers  do 
not  change  prices  one  side  at  a  time  and 
there  is  s  stigmatism  Isic)  associated 
with  making  so  called  "Chinese" 
markets  •  •  •  |n|o  oos  attempts  to  do 
just  a  "little"  better  with  their  published 
quotechange  •  •  • 

*  *  *  I  understand  that  when 
attempts  are  made  by  individual  dealers 
to  (narrow  spreadsl,  peer  pressure  is 
brought  to  bear  to  reverse  any  narrowing 
of  spreads.  1  have  no  hard  evidence  of 
this  and  the  information  is  only 
anecdotal  aed  this  was  nol  described  as 
happening  in  every  case.  However, 
enough  people  have  sold  it  for  me  to 
believe  it  to  be  true. 

Spraads  became  a  more  troubling 
topic  for  the  NASD,  as  well  as  the 
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market-making  community  in  general, 
following  the  publication  in  August 
1993  of  a  Fomes  magazine  article 
entitled  "Fun  and  Games  on  Nasdaq." 
The  article  aliased,  among  other  things, 
that  market  makers  who  narrowed 
spreads  were  harassed: 

INjovioe  trad<ns  learn  (luickly  that  if 
they  want  to  keep  their  jobs  on  an  OTC 
desk,  they  will  do  well  not  to  beat  the 
price  of  fellow  market  makers.  Breaking 
the  spread,  as  it  is  called,  just  isnt  done. 
One  veteran  who  tried  on  occasion  to 
narrow  an  OTC  spread  told  Forbes,  "1 
used  to  get  phone  calls  fix>m  people. 
They'd  scream,  'Don't  break  the  spread. 
You're  ruining  it  for  everybody  else.' " 

Asked  to  give  his  input  about  these 
charges,  a  NASD  employee  detailed, 
point  by  point,  the  merits  of  the  claims. 
With  respect  to  the  allegations  of 
harassment,  he  wrote:  "I  believe  this  to 
be  true." 

E.  Adherence  to  the  Convention  Was 
Often  Inconsistent  With  the  Market 
Makers'  Economic  Self-Interest 

Under  the  law,  if  the  behavior 
dictated  by  a  hypothesized  antitrust 
conspiracy  is  economically  "irrational," 
or  makes  no  sense,  or  is  contrary  to 
independent  self-interest  unless  the 
conspiracy  posited  actually  exists,  a 
court  may  find  an  agreement  in 
violation  of  the  antitrust  laws.  In  other 
words,  actions  against  economic  self- 
interest  are  a  "plus  factor"  which  would 
support  a  judgment  in  favor  of  the 
United  States  in  the  case  filed: 

"Plus  factors"  identified  by  coiuts, 
which,  in  combination  with  parallel 
pricing,  may  support  an  inference  of 
conspiracy,  include  a  common  motive 
to  conspire,  actions  which  were  against 
their  own  individual  business  interest 
absent  an  illicit  agreement,  and 
evidence  of  coercion. 

In  re  Nasdaq  Market-Makers  Antitrust 
Litigation,  894  F.Supp.  at  713.  See  also 
Modem  Home  Ins.  v.  Hartford  Ace.  S- 
Indem.  Co..  513  F.2d  102,  111  (2d  Cir. 
1975),  Beecfi  Onema  Inc.  v.  rwenti'eth 
Century-Fox  Film  Corp..  622  F.2d  1108 
(Zd  Cir.  1980),  and  Ambook  Enterprises 
V.  Time  Inc..  supra. 

The  terms  of  the  quoting  convention 
contain  a  self-enforcing  mechanism 
designed  to  foster,  support,  and 
maintain  wide  inside  spreads.  As  noted, 
under  the  quoting  convention,  market 
makers  who  wish  to  quote  an  even- 
eighth  stock  in  odd-eighth  increments 
(thereby  creating  a  powerful  tendency 
toward  a  narrower,  '/k  inside  spread) 
must  first  narrow  their  dealer  spreads. 
Narrowing  one's  dealer  spread  imposes 
a  "penalty"  or  cost  on  the  use  of  odd- 
eighth  increments  because  a  narrower 
dealer  spread  can  increase  the  financial 


risk  to  the  market  maker  in  trading  that 
stock,  as  was  recognized  by  one  trader 
in  deposition  testimony: 

Q.  What  would  be  the  advantage  to  a 
market-maker  to  have  a  greater  dealer 
spread  in  a  stock? 

A.  Less  apt  to  be  hit  or  taken, 
therefore  putting  in  an  unwanted 
position. 

Q.  That  would  be  in  response  to  a 
market  move  they  had  not  anticipated? 

A.  That  is  correct. 

Q.  Is  there  sort  of  s  monitoring  cost  of 
the  stock  that  is  reduced  if  you  have  a 
wider  dealer  spread? 

A.  I  guess  you  could  say  that  It  would 
be  easier  to  stay  out  of  the  way. 

Q.  You  can  cnaracterize  it  as  either  a 
greater  risk  of  being  hit  when  you  dont 
want  to  be  hit  or  a  greater  burden  of 
avoiding  that  restilt? 

A.  Having  a  tighter  spread? 

Q.  Right 

A.  Correct. 

Another  trader  also  succinctly 
explained  the  risk  imposed  by  a 
narrower  dealer  spread: 

|A]  "What  are  the  ramifications  (of  a 
narrower  dealer  spread]?  Yes,  I  may 
have  been  able  to  buy  stock  at  an  eighth. 
But  on  the  other  hand  *  *  *  if  you 
shrink  your  dealer  spread  you  are 
subject  to  more  risk  in  terms  of  being 
SOES'ed  and  everything  else,  there  was 
a  penalty  for  me  to  increase  my  price 
[by  an  eighth]  and  decrease  my  spread." 

Because  of  this  increased  risk,  it  is 
often  against  a  market  maker's  economic 
self-interest  to  narrow  its  dealer  spread 
simply  to  quote  in  an  odd-eighth 
increment.  The  requirement  that  a 
market  maker  reduce  its  dealer  spread 
when  quoting  in  eighths  had  the  effect 
of  discouraging  use  of  odd-eighth 
increments;  thus  the  quoting  convention 
kept  spreads  wider  for  longer  than  they 
would  have  been  in  competitive  market. 

There  were  and  are  numerous 
instances  in  which  one  would  have 
expected  to  see  odd-eighth  quotes  in 
order  to,  for  example,  seek  to  transact  at 
a  more  favorable  price  than  would  be 
generated  by  a  quarter-point  increase  in 
a  bid  price  or  a  quarter  point  decrease 
in  the  ask  price.  Yet  adherence  to  the 
quoting  convention  kept  market  makers 
from  acting  in  their  economic  self- 
interest  by  entering  odd-eighth  quotes  in 
such  circimistances.  Traders 
acknowledged  as  much  in  their 
deposition  testimony,  as  noted  by  the 
following  examples: 

IQ]  *  *  *  This  is  what's  giving  me 
trouble.  If  you  can  buy  something  at  an 
eighth  by  only  going  up  an  eighth,  why 
bother  to  go  up  a  quarter?  1  guess  that's 
what  confusing  me. 

A.  Well.  Uiat,  I  think,  speaks  to  the 
professional  appearance  concept  and 


the  tradition,  if  you  will,  concept,  that 
even  if  I'm  not  dealing  for  a  client,  I  may 
be  short  the  stock.  I  am  going  to  move 
that  market  at  a  quarter-point  increment; 
even  though  I  would  much  rather  buy 
it  at  an  eighth,  I  am  nol  going  to  put  a 
bad  market  or  an  unpronsaional-looking 
market  in  the  screen. 

Another  trader  testified: 

Q.  In  the  absence  of  the  convention, 
would  there  have  been  circumstances 
that  lyou]  wanted  to  quote  in  odd 
eighth? 

A.  Yes.  probably. 

Market  makers  understood  they  were 
giving  up  the  opportunity  to  quote 
stocks  in  odd-eighths  in  exchange  for 
increased  profits  for  the  market-making 
conunimity  as  a  whole,  provided  all 
market  makers  adhered  to  the 
convention.  This  trade-off  was 
acknowledged  in  a  tape-recorded 
telephone  conversation  in  which  one 
tratte's  assistant  noted:  "lAJt  the  same 
time  •  •  •  you  always  wanted  to  wish 
you  could  always  to  oiler  it  at  '/Mhs," 
and  the  other  trader's  assistant  replied. 
"True."  "but  you'd  give  that  wish  up  in 
a  second  to  keep  the  spread  ■  •   *  keep 
that  PftL  nice  and  lofty." 

F.  Market  Makers  Began  To  Change 
Their  Price  Quoting  Behavior  When 
Confronted  with  Charges  of  Collusion 
and  the  Government  Investigations 

Under  established  law,  evidence  of  a 
significant  change  in  behavior  of  alleged 
conspirators  is  admissible  to  provide  the 
existence  of  a  conspiracy.  See  United 
States  V.  Koppers  Co..  652  F.2d  290  (2d 
Cir.  1981);  Ohio  Valley  Elec.  Corp.  v. 
General  Elec.  Co..  244  F.Supp.  914 
(S.D.N. Y.  1965).  The  fact  that  market 
makers  for  years  used  the  quoting 
convention  to  maintain  wide  inside 
spreads  is  further  evidenced  by  the 
change  in  their  price  quoting  behavior 
once  their  anticompetitive  conduct 
began  to  come  to  light 

On  May  24, 1994.  the  NASD,  STA, 
and  ST  ANY  convened  a  meeting  at  the 
headquarters  of  Bear  Steams  &  Co.  in 
New  York  that  was  attended  by  over  100 
market  maker  representatives.  The 
principal  item  on  the  agenda  for  that 
meeting  was  the  issue  of  wide  spreads 
on  Nasdaq.  Three  days  later,  after  public 
disclosure  of  the  Christie/Schultz  study 
by  the  Los  Angeles  Times  and  the  Wall 
Street  Journal,  dealer  spreads  of  a 
number  of  major  Nasdaa  stacks  began  to 
narrow.  Within  one  week,  the  prevailing 
dealer  spreads  of  four  of  the  most 
prominent  Nasdaq  stocks — ^Microsoft, 
Apple,  Amgen.  and  Cisco — had 
narrowed  from  Vi  to  Vi  point,  and 
market  makers  accordingly  began 
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entaring  odd-«ighth  quota*  in  Ihoaa 
stocks." 

Other  events  occuired  tbioughout  the 
remainder  of  1994  that  eifected  changes 
in  the  market  makers'  quoting  and 
pricing  behavior.  These  included  the 
filing  of  several  claas-action  lawsuits 
inunadiatshr  after  disclosure  of  the 
Christie/Schultx  study,  the  opening  of 
the  Department's  investigation  in  the 
summer  of  1994:  the  Los  Angeles  Times 
six-part  series  in  October  1994 
concerning  allegationa  of  collusion  on 
Nasdao^and  the  public  announcement 
of  the  SEC's  inquiry  in  November. 

The  Department  s  analysis  of  market 
data,  as  discussed  below,  shows  that 
these  events  have  caused  changes  in  the 
Nasdaq  market:  the  percentage  of  slocks 
that  previously  avoided  odd-eighth 
quotes  has  fallan  dramatically:  average 
oaaler  spreads  and  imide  spreads  have 
decreased;  snd  the  percsntags  of  stocks 
that  have  been  quoted  in  violation  of  the 
canvention — i.e.,  using  an  odd-eighth 
price  with  s  dealer  spread  of  '/t  point  or 
greater — has  risen  substantially.  These 
changes  indicate  that  there  was  no 
satisbctoiy  economic  reason  for  the 
extent  of  the  wide  spreads  that  had 
prevailed  so  persistently  in  the  previous 
years. 

1.  The  Decline  in  the  Avoidance  of  Odd- 
Eight  Price  Quotes 

Attached  as  Exhibit  A  is  a  chart  that 
daqumstntss  graphically  the  extent  to 
which  market  makers  have  begun  to  use 
odd-eight  price  quotes  in  stocks  where 
such  quotes  were  previously  avoided. 
This  diart  is  baaed  on  the  Department's 
data  set  previously  discussed — 224  of 
the  top-dollar  volume  Nasdaq  stocks.  As 
the  chart  demonstrates,  prior  to 
disclosure  of  the  Christie/Schultz  study, 
nearly  70%  of  the  stocks  from  the 
sample  avoided  odd-eight  price  quotes 
at  least  99%  of  the  time:  in  March  of 
1996,  only  approximately  15%  of  the 
sample  avoided  odd-eights  to  this 
extreme  degree. 

2.  The  Decline  in  the  Average  Inside 
Spread 

The  striking  decline  in  the  avoidance 
of  odd-eights  and  dealer  spreads  runs 
almost  exactly  parallel  to  a  decline  in 
the  average  inside  spread  in  Nasdaq 
stocks.  The  Department  examined  the 
average  quoted  inside  spread  by  month 
for  the  224  stocks  in  its  sample.  See 
Exhibit  E.  The  peak  month  was 
December  1993,  when  the  average 
inside  spread  reached  44  cents 
(althou^  April  1994  was  nearly  as 


high).  Suhaaquently,  from  May  1994 
through  March  1996,  the  average  insid* 
spread  continued  to  hll  steadily.  By 
March  1996,  it  had  (alien  to  32  cants,  a 
decline  of  almost  28%  in  approximataly 
two  yeas. 

The  Dapaitmont  has  also  calculated 
the  average  percentage  value  of  the 
inside  spread  as  a  proportion  of  a 
stock's  price  ibr  the  same  stocks  in  the 
same  period.  See  Exhibit  F.  This 
analysis  reveels  an  even  sharper 
decline,  with  this  value  declining  from 
as  high  as  1.6%  to  less  than  1%  in 
Septambsr  of  1995,  increasing  slightly 
to  1.04%  in  march  1996." 

3.  The  Decline  in  Adherence  to  the 
Quoting  Convention 

The  Department  has  also  examined 
whether  market  makere,  in  bet,  adhered 
to,  and  whether  they  have  continued  to 
adhere  to,  the  quoting  convention  that 
prohibits  tbe  use  of  odd-eights  when  the 
dealer  spisad  is  V4  point  or  greater. 

The  Department  determined  the 
percental  of  the  224  stocks  that 
violated  the  quoting  convention  at  least 
1%  of  the  time  in  each  month.  See 
Exhibit  G.  In  December  1993,  only  5% 
of  the  224  stocks  traded  had  violations 
of  the  convention  by  the  1%  standard. 
By  luns  1994,  following  the  Christie/ 
Schultz  disclosure,  this  proportioa 
jumped  to  10%.  The  pni|XirUon  of 
stocks  that  violate  the  quoting 
convention  has  conlinued  to  increase 
until  Mardi  1996,  when  fully  45%  of  all 
stocks  from  the  sample  violated  the 
convention  at  least  1%  of  the  time. 
These  results  are  even  more  dramatic 
when  it  is  recognized  that  use  of  dealer 
spreads  of  V4  point  or  more  has  follen 
aignificantly  during  the  same  period. 
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"In  Um  twain  nuntlu  aince  public  dlacloaura  of 
tha  IZkriatlo/Scfaalla  study,  tha  average  inside 
•piaad  far  Mairtan  Nallona]  UaAM  System  slodu 
iall  1S.B  peccant  msm  34.6  cents  to  2S.2  cvnts. 
rrbaaa  data  w«n  obtained  from  tha  NASCs 
Intaniai.  BOOBthly,  "Stat  Book."  tot  DtceaJam.  1994 
and  May.  1SS5.  obtained  by  tbe  IlepaitmaDt  in 
diacxirery  in  tbia  iovaatiaa^n.)  For  tbe 
Department's  aample  of  224  sttkcks,  tbe  avenge 
inside  spiaed  fall  27.3  percent  from  44  cents  to  32 
ceata.  Not  ail  investors  pey  tbe  quoted  spreads,  but 
many— especially  small,  retail  investors—do. 

Institulioaal  invealore  also  aie  afisctad  by  tha 
quoted  ioslda  spieed  on  Nasdaq.  The  eflact  of  the 
quoting  cOBventioo  tjo  institutional  cuatomara  ia 
damtxutntad  by  the  change  in  eflactiv*  spreada  of 
tranaactions  by  Buna  that  anedaliae  In  Lnatitutioaal 
trading.  Tbe  Dapaitraant  cakulatad  the  detains  in 
efiacttve  spteatb  for  Apple  Computen,  Inc.  from 
May  to  fune  1994.  tar  sight  such  Gtms.  The  average 
aOsctiva  spread  fell  from  1S8  cents  to  11.4  cants 
when  tbe  insitie  spread  on  Apple  dropped  from  % 
ID  %  in  thoaa  moiitfaa.  The  term  "ef!active  spread." 
aa  uaad  bare,  maaauraa  spread  coau  based  on  tbe 
dlfbreoce  ttetwaeo  actual  transaction  prit^fts  and  tbe 
mld'point  of  tb«  inside  spreed.  The  elective  spreed 
in  a  security  is  an  accepted  measure  in  Uruinclal 
amnnmirs  to  determine  tbe  spreads  actually  paid 
by 


thereby  reducing  the  number  of 
situations  in  which  market  makers 
could  violate  the  convention  by  quoting 
(xld-eights. 

/.  77ie  Maiket  Makers'  Pricing  Behavior 
Wat  Different  in  a  Comparable  Market 

Evitleno*  of  a  conspiracy  may  be 
infismd  from  the  dl^rance  in 
competitive  perfonnance  between  two 
comparable  markets.  Professor  Areeds 
descrilws  this  type  of  evidence,  and  its 
value,  in  his  treatise: 

U  two  markets  are  identical  in  every 
respect  (other  than  the  possibility  of 
cxinspiracy),  then  substantially  less 
competitive  performance  or  behavior  in 
one  of  them  must  be  attributable  to  a 
conspiracy.  The  logic  is  unassailable 

•    •    e 

Even  without  exact  lilantity  in  every 
respect,  conditions  preventing  taiut 
prios  coordinatian  in  one  maricet  should 
have  the  same  eRect  in  a  substantially 
similar  market  Accordingly,  if  a  given 
set  of  rivals  maintains  relatively 
competitive  prices  in  one  of  those 
markets  but  not  in  the  other,  then  an 
extra  factor — such  as  an  explicit 
agreement — must  explain  the 
s^nificantly  less  competitive  prices  in 
the  other  market. 

Areeda.  AnUtru$t  Law,  1 1421, 132 
(1986)  (emphasis  added).  See  also, 
Petruzzi's  IGA  Supermarkets  v.  Darling- 
Delaware  Co.,  Inc.,  998  F.2d  1224  (3d 
Or.  1993). 

Although  the  quoting  convention 
prevented  market  makers  from  quoting 
even-eight  stocks  in  odd-eights  on 
Nasdaq,  it  did  not  constrain  them  from 
entering  odd-eight  quotes  for  the  same 
stocks  on  Instinet.  Instinet  is  an 
electronic  market  that  permits  broker 
dealers  and  institutions  to  enter  ordera 
anonymously  to  buy  and  sell  and 
execute  against  those  orders.  In  many 
ways,  it  is  comparable  to  the  Nasdaq 
market.  The  same  stocks  are  traded  by 
the  same  market  makers  at  the  same 
time.  Tbe  size  of  the  trades  and  ciuotes 
on  the  two  systems  are  very  similar  as 
well. 

Quotes  on  Instinet.  however,  are  quite 
different.  They  are  much  more  likely  to 
be  at  an  odd-eighth,  and  are  usually 
inside  the  insitJe  spread  on  Nasdaq.  The 
Department  examined  the  ten  largest 
trading  volume  stocks  for  which  odd- 
eighth  quotes  rarely  appeared  on  the 
Nasdaq  screen  during  the  first  20  days 
of  May,  1994.  See  Exhibit  C.  On  Instinet, 
however,  the  defendants  used  odd- 
eighth  prices  routinely,  some  40%  to    . 
50%  of  the  time.  See  Exhibit  H. 

Tbe  substantial  use  of  Instinet  to 
quote  and  transact  at  odd-eighths  relates 
to  the  fact  that  (1)  it  is  anonymous, 
which  allowed  market  makera  to  quote 


and  transact  at  odd-eighths  without 
provoking  a  reaction  from  other  market 
makers,  and  (2)  quotes  entered  on 
Instinet  have  historically  been  viewed 
as  not  afiscting  their  best  exetnition 
obligation.  A  quote  on  Instinet,  then, 
would  not  require  other  marker  makers 
to  transact  at  that  price  for  other  trades. 
In  addition,  Instinet  is  unavailable  to 
retail  customers ,'°  which  allowed 
market  markers  to  transa<:t  with  other 
market  makers  and  institutions  at  better 
prices  than  those  on  the  Nasdaq  screen 
at  which  retail  caistomer  trades  were 
exBCutsd. 

IV 

Esplanation  of  the  Propoaed  Order 

Prohibited  conduct.  The  proposed 
Order  will  deter  the  recurrence  of 
conduct  discovered  by  the  Etepartment 
in  its  investigation  that  violates  Section 
1  of  the  Sbemian  Act  and  that  is  plainly 
anticompetitive.  SpetdJBcally,  the 
proposed  Order  bus  each  of  tha 
defendants,  unlets  otherwise 
specifically  permitted,  in  connection 
with  its  market  making  activities  in  OTC 
HockB.  bom  agreeing  with  any  other 
market  maker: 

(1)  To  fix,  raise,  lower,  or  m«int«in 
quotes  or  prices  for  any  Nasdaq  security 

(2)  To  fix,  increase,  dc 


maintain  any  dealer  spread,  inside 
spread,  or  the  size  of  any  quote 
inonment  (or  any  relationship  between 
or  among  dealer  spreads,  inside  spreads, 
or  the  size  of  any  quote  increment),  for 
anv  Nasdati  security; 

(3)  To  adhere  to  a  quoting  convendon 
whereby  Nasdaq  securities  with  a  three- 
(juarter  (Vs)  point  or  greater  dealer 
spread  are  quoted  on  Nostlaq  in  even- 
eighths  and  are  updated  in  quarter-point 
(even-eighth)  quote  increments;  ami 

(4)  To  adhere  to  any  understanding  or 
agreement  (other  than  an  agreement  on 
one  or  a  aeries  of  related  trades) 
requiring  a  market  maker  to  trade  at  its 
quotes  on  Nasdaq  in  quantities  of  shares 
greater  than  either  the  Nasdaq  mlnimiim 
or  the  size  actually  displayed  or 
otherwise  txjmmtinicated  by  that 
market;  >' 

In  addition,  the  proposed  Order  bars 
each  of  the  defendants  bom  engaging  in 
any  harassment  or  intimidation  of  any 
other  market  maker  because  such 
market  maker: 


■ainstiset  is  available  to  farakats,  markat  tnakan, 
and  institntloaal  inveslcva. 

■'The  reference  to  agieatueuts  "other  than  an 
agreement  on  one  or  a  series  of  related  tradas"  Is 
Intended  to  make  clear  that  a  markat  maker  is  not 
prohibited  from  agieeirig  to  buy  or  sell  s  specific 
quantity  of  stock,  and  that  agreeing  to  buy  or  sail 
a  qtiantjty  oF  shares  greater  than  tbe  amount 
initially  specified  in  a  aeries  of  related  tiadas  alao 
doaa  not  violate  tha  propoaed  Order. 


(1)  dacreaaed  its  dealer  spread  or  the 
inside  Eziresd  in  any  Naadaq  security: 

(2)  renised  to  trade  at  its  quoted  prices 
in  quantities  of  shares  greater  than 
either  the  Nasdaq  minimimi  or  the  size 
actually  displayed  or  otherwise 
communicated  by  that  marisat  maksn  or 

(3)  displayed  a  quantity  of  shares  on 
Nasdaq  greater  thain  either  the  Nasdaq 
minimum  or  the  size  actually  displayed 
or  otherwise  communicated  by  that 
market  maker. 

Finally,  paragraph  (8)  Section  IV  of 
the  propowd  Order  bars  the  defendants 
from  refusing,  or  threatening  to  refuse  to 
trade  (or  agreeing  with  or  encouraging 
any  other  market  maker  to  refuse  to 
trade)  virith  any  market  maker  at 
defendant's  published  Nasdaq  quotes  in 
amoimts  up  to  the  pubUshed  quotation 
size  because  such  market  maker 
decreased  its  dealer  spread,  decreased 
the  inside  spread  in  any  Nasdaq 
security,  or  refiised  to  trade  at  its  quoted 
prices  in  a  quantity  of  shores  greater 
than  either  the  Nasdaq  minimum  or  the 
size  actually  displayed  or  otherwise 
communii:ated  bv  tnat  market  maker. 

Required  Conduct.  Tbe  proposed 
Order  contains  numerous  provisions 
designed  to  ensure  compliance  with  its 
terms  and  with  the  federal  antitrust 
laws.  Significantly,  it  requires  that  each 
defendant  initiate  and  maintain  an 
antitrust  compliance  program.  Under 
the  compliance  program,  on  Antitrust 
Compliant^  Officer,  to  be  appointed  by 
each  defendant,  is  required  to  distribute 
copies  of  the  proposed  Order  to  certain 
personnel,  including  members  of  the 
defendant's  board  of  directore  and  its 
Nasdaq  tradere;  to  brief  traders  semi- 
aimually  on  the  meaning  and 
requirements  of  both  the  federal 
antitrust  laws  and  the  proposed  Order; 
and  to  obtain  bom  specified  persons, 
including  tradere,  certifications  that 
they  have  read  and  agree  to  abide  by  the 
trains  of  the  proposed  Order,  and  that 
they  have  been  advised  and  understand 
that  a  violation  of  the  proposed  Order 
by  them  may  result  in  their  being  found 
in  (dvil  or  criminal  contempt  of  court. 

The  proposed  Order  also  requires 
each  defendant  to  undertake  a 
significant  program  of  monitoring  and 
recording  trader  conversations  so  as  to 
discourage  conduct  violative  of  the 

E reposed  Order  and  the  federal  antitrust 
iws  generally.  Under  the  proposed 
Order,  each  defendant  will  install  taping 
systems  capable  of  monitoring  and 
recnrding  any  conversation  on  the 
telephones  on  its  OTC  desk  that  are 
used  in  market  making.  Not  less  than 
3.5%  of  all  trader  conversations  will  be 
monitored  and  recorded,  unless  such 
percentage  would  exceed  70  boius  per 
week.  Thus,  70  houra  per  week  is  the 


maximiun  amount  of  taping  required  of 
any  defendant.  Between  35-40,000 
hours  of  tape  will  be  required  to  be 
recorded  annually  to  meet  tbeae 
requirements  of  the  proposed  Orctar. 
The  methodology  proposed  to  be 
employed  by  each  defendant  to  conduct 
this  monitoring  and  recording  is  subject 
to  Department  approval.  If  the  Antitrust 
Compliance  Officer  discover*  a 
conversation  he/she  believes  may 
violate  the  proposed  Order,  he/she  is 
required  to  retain  a  recortjing  of  the 
convwsation,  and,  within  ten  business 
days,  to  furnish  the  tape,  along  virith  any 
explanation  of  the  conversatioD  the 
defendant  may  care  to  oflar,  to  the 
Department.  'The  Department  estimates 
that  defendants  will  have  to  employ 
approximately  thirty  (30)  persons  full 
time  to  fulfill  the  monitoring 
requirement  of  the  proposed  Order. 

Tapes  made  pursuant  to  the  proposed 
Order  are  required  to  be  retained  by 
each  defendant  for  at  least  30  days  bom 
the  date  of  re(x>rding.  The  tapes  made 
pursuant  to  the  proposed  Oder  an  not 
subject  to  dvil  process  except  for 
process  issued  by  the  Antitrust  Division, 
the  SEC,  the  NASD,  or  any  other  self- 
regulatory  organization.  'The  proposed 
Order  directs  that  such  tapes  not  be 
admissible  in  evidence  in  cnvil 
pr(x»edings,  except  in  acticms, 
proceedings,  investigatioas,  or 
examinations  commeiu)ad  by  the 
Antitrust  Division,  the  SEC,  the  NASD, 
or  any  other  self-regulatory 
organization.  Tbe  tapes  will  be  subject 
to  process  and  use  in  criminal 
proceedings  under  the  terms  of  the 
proposed  Order. 

Section  IV.C(6)  of  the  proposed 
Order,  regarding  permissible  uses  of 
tape  recordings  made  pursuimt  to  the 
proposed  Order,  does  not  ailiact  the 
ability  of  a  grand  jury  to  obtain  such 
tapes.  Nor  does  the  provision  affect  the 
susceptibility  of  such  tapes  to  criminal 
process  or  their  admissibility  in 
evidence  in  criminal  protxedings. 

Tbe  proposed  Order  grants  tbe 
Department  the  right  to  visit  any 
defendant's  place  of  business 
unannounced  and  to  monitor  trader 
conversations  as  they  are  occuirring. 
Upon  request  of  the  Department,  a 
defendant  must  identify  all  tape 
recxirdings  made  pursuant  to  the 
proposed  Order  that  are  in  its 
possession  or  control,  provide  the 
Department  with  the  opportunity  to 
listen  to  any  tape  recording  made 
pursuant  to  the  proposed  Order,  and 
pn>duce  to  the  Department  such  tapes  as 
the  Department  may  request.  The 
Departinent  may  receive  complaints  or 
referrals  concerning  asserted  possible 
violations  of  the  proposed  Order  and 
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may,  btsad  upon  such  compkinU  or 
rerairali,  or  for  the  purpon  of 
monitoring  orenjorcing  compUancs 
with  the  proposed  Order,  require  the 
Antitrust  Compliance  Officer  to  tape  the 
converMtiooa  of  particular  traders,  up  to 
the  limits  pteviously  specified. 

AddHioaalRtli^BM±  Antitrust 
Compliance  Officer  is  required  by  the 
proposed  Older  to  report  quarterly  to 
the  Antitrust  Division  concerning 
activities  undertaken  to  ensure  the 
defendant's  compliance  with  the 
proposed  Order.  Such  reports  must 
detail  the  precise  times  when 
conversations  were  monitored  by  the 
Antitrust  Compliance  Officer  pursuant 
to  the  requirements  of  the  pn^iosed 
Order  and  the  name  of  eecn  person 
employed  by  the  defendant  whose 
conversations  were  recorded  during 
such  times.  The  propoaad  Order  alao 
requires  that  each  defendant  ceitify  the 
designation  of  an  Antitrust  Compliance 
Offiosr  and  that  the  deiaadant  has 
compUad  with  certain  spedfiad 
raguiraments  of  the  propoeed  Order. 

The  proposed  Older  givaa  the 
Department  certain  "vlidtation"  rights, 
inuuding  the  right  to  demand  copies  of 
documents,  axduding  individual 
customer  records,  which  relate  to 
compliance  with  tlie  proposed  Order, 
and  to  interview  officers,  employees,  or 
agents  of  each  defendant  regarding 
compliance  with  the  proposed  Order.  In 
addition,  upon  written  request  of  the 
Atttnney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  a  defnidant  may  be 
required  to  prepare  and  submit  written 
reports,  under  oath,  relating  to 
defendant's  compliance  with  the 
propoeed  Order. 


Reoaadiea  AvaibMa  Id  Piivale  Liligaiila 

Section  4  of  the  Clayton  Act,  15 
U.S.C  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
piohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
trail  as  costs  and  reasonable  attorneys' 
(see.  Entry  of  the  proposed  Order  will 
neither  impair  oat  auist  the  bringing  of 
such  actions.  Under  the  proviaioos  of 
Section  S(a)  of  the  Clayton  Act,  IS 
U.S.C  16(a),  the  proposed  Older  has  no 
prima  facia  »tlacX  in  any  subsequent 
lawsuits  that  may  be  brought  against  the 
defendants  in  this  case. 

VI 

Pracaduns  Available  far  Modification 
of  the  Praposad  Oidar 

As  provided  by  the  APPA,  any 
belierlag  that  the  propoeed  Order" 


should  be  modified  may  submit  wrrittan 
comments  to  John  F.  Gieaney,  Chief, 
Computers  and  Finance  Section,  U.S. 
Department  of  Justice,  Antitrust 
Division.  600  E  Street,  N.W.,  Room 
9300.  Washington,  D.C.  20530,  within 
the  60-day  period  provided  by  the  Act 
These  comments,  and  the  Department's 
respooaes,  will  be  filed  with  the  Court 
and  published  in  the  Federal  Kagistar. 
All  comments  will  be  given  due 
consideration  by  the  Department,  which 
remains  free  to  rescind  its  agreement  to 
entry  of  the  proposed  Order  at  any  time 
prior  to  actual  entry  by  the  Court.  The 
proposed  Order  provides  that  the  Court 
retains  jurisdiction  over  this  action,  and 
the  parties  may  apply  to  the  Court  for 
any  order  necaasary  or  appropriate  for 
modification,  interpretation,  or 
enforcement  of  the  Order. 

vn 

Other  Artkauiimmw  Coadtt 
KeBsdiad  by  the  Propoaad  Onlar 

In  addition  to  the  quoting  convention, 
the  Depertment's  investigation 
imooveied  four  types  of  other  unlawful 
conduct  involving  market  makers  which 
are  not  alleged  in  the  Complaint,  but  are 
fully  remedied  by  the  prohibitions  in 
the  proposed  Order.  First,  the 
invesUaation  uncovered  numerous 
exampiaa  of  what  are  often  referred  to 
as  "moves  on  request."  A  "move  on 
request"  occurs  when  trader  A  calls 
trader  B  and  asks  him  to  change  the 
price  be  is  quoting  lor  the  purpose  of 
affecting  the  ma^et  in  that  stock." 
When  B  complies,  his  move  will 
generate  a  misimpression  that  then  is 
an  additional  buying  or  selling  interest 
in  the  stock,  from  which  A  will  possibly 
profit.  Trader  B  benefite  because  A  will 
ret\im  the  Cavor  when  B  wants  to 
influanoe  the  market  in  a  stock. 

Second,  the  investigation  uncovered 
instanms  of  market  niaker  agreements 
on  dealer  spreads.  Such  agreements 
were  intended  to  widen  or  preserve  the 
width  of  the  inside  spieed  and  to  reduce 
the  risk  of  unwanted  axacuUons.  The 
purpose  and  eCfect  of  theee  types  of 
agreements  is  to  increase  trader  profits 
or  reduce  participants'  risk  of  loas  Ecom 
their  tnding  activitiaa.'* 

Third,  the  Department  also 
investigated  an  apparent  "size" 
convention  that  may  limit  compatition 
among  Naadaq  market  makers  by 


■  Nd  aO  o(  tlM  flnu  namad  In  ihft  CompUiflt 
jiggd  in  locfa  conduct,  and  oo  inJmnci  of 
particiiMtlaniii  thjj  cxKtdnct  tbould  b*  dn«ni  bm 
tha  CKrt  that  a  Ann  has  bMfi  chaiyMl  ••  a  deiandant 
hanln. 

1*  A  Umitad  Dumbar  of  maitxt-OMkiiig  tkiam  wan 
diacovatad  to  ban  angagad  Ln  tbia  cxm^icl.  Than 
la  no  attdanoa  llial  Iha  majority  of  flnna  < 
InlUsi 


datatring  them  from  improving  the 
inside  spread  in  a  stock  (with  a  new  bid 
or  ask  quote)  on  Nasdaq,  unleea  they  are 
prepared  to  trade  in  quantities  greater 
than  their  posted  quote,  typically  1,000 
shares.  With  every  posted  bid  and  ask 
({uole,  a  trader  must  also  quote  a 
number  of  sbares  that  he  or  she  is 
willing  to  trade  at  that  price.  Many 
traders  admitted  that  this  "good  for 
size"  requirement  was  honored  by  most 
market  makers,  and  admitted  that  tbsy 
would  complain  to  other  market  makers 
who  cut  spreeds,  only  to  then  engage  in 
the  NASD  minimum  size  trade. 

Fourth,  the  Department  also 
discovered  evidence  that  some  maverick 
firms  that  tried  to  attract  larger  orders  by 
displaying  greater  size  than  the  NASD 
minimum  received  the  same  sort  of 
anforcamant  threats  against  this 
behavior  that  they  had  received  when 
they  narrowed  the  inside  spread. 

Together,  these  latter  two  practices 
adversely  afiected  smaller  market 
makers.  Such  firms  could  not  take  large 
positions  in  a  stoc^  and  then 
"advertise"  &eir  willingness  to  trade  in 
that  size  by  posting  a  public  quote  for 
a  larger  than  minimum  sized 
transaction.'  Nor  could  they  compete  on 
price  unless  they  were  "implicitly" 
willing  to  be  "good  for  size"  at  any 
improved  price. 

The  Department  has  elected  not  to 
pursue  a  dvil  case  that  includes 
instaiuxs  of  any  of  the  above-described 
conduct  against  the  defendants  for  the 
reason  that  the  {Ropoeed  Order  affords 
the  Department  and  the  public  all  the 
relief  that  could  be  obtained  if  the 
Department  charged  them  as  violations 
and  prevailed  at  trial.  Further,  while 
unlawful  and  harmful  to  consumers,  the 
total  impact  on  the  amount  of  conunerce 
affected  by  these  alleged  violaUona  is  a 
fraction  of  that  afiectad  by  the  quoting 
convention. 

vm 

Allanialivaa  to  the  Propoaad  Order 

As  an  alternative  to  the  proposed 
Order,  the  Department  considered 
litigation  on  the  merits.  The  Department 
rejected  that  alternative  for  tvro  reasons. 
First,  the  Department  is  satisfied  that 
the  various  compliance  procedures  to 
which  defendants  have  agreed  will 
ansura  that  the  anticonqwtiUve 
practices  aUaged  in  the  Complaint  are 
unlikely  to  recur  and  if  they  do  recur 
will  be  punishable  by  dvil  or  criminal 
contempt,  as  appropriate.  Second,  a  trial 
would  involve  subMantial  cost  both  to 
the  United  States  and  to  the  defendants, 
and  is  not  wamntad  since  the  proposed 
Order  providea  all  the  relief  the 


Government  would  likely  obtain 
following  a  successful  triaL 

DC 

Allaraativa  Fonna  of  Relief  CooaiderBd 

In  addition  to  the  relief  obtained  in 
the  Order,  the  Department  considered, 
as  a  condition  of  settlement,  a  term  in 
the  proposed  Order  requiring  the 
defendants  to  tape  record  and  preserve 
for  up  to  six  months  all  of  the 
conversations  of  their  traders  engaged  in 
market  making  in  Nasdaq  sttxJcs.  At  the 
time  consideration  was  given  to  such  a 
requirement,  the  proposed  relief  did  not 
contain  a  term  requiring  that  each 
defendant  appoint  an  Antitrust 
Compliance  Officer  to  record  and  listen 
to  trader  conversations. 

Ultimately,  instead  of  requiring 
defendants  to  tape  and  preserve  all 
trader  conversations,  without  any 
oversiabt  or  compliance  efforts  by 
defenoj&nts,  the  Department  determined 
that  the  identical  remedial  purpose 
could  be  served  more  eflidently  by 
requiring  defendants  to  monitor  and 
record  a  relatively  small  percentage  of 
such  conversations,  without  informing 
traders  when  their  conversations  would 
be  recorded,  and  also  by  requiring  that 
such  conversations  as  are  recorded 
actually  be  reviewed  promptly  for 
violations.  Thus,  traders  at  the  twenty- 
four  defendant  firms  (and  those  who 
trade  with  them  in  the  industry)  will 
know  that  some  portion  of  their  calls  are 
being  taped,  but  will  have  no  way  of 
knowing  whith  ones. 

Further,  under  the  proposed  Order, 
the  Department  is  given  the  right  to 
receive  complaints  of  possible 
violations  and  to  direct  future  taping  of 
poaaible  violators  without  informing 
tradeia  that  this  particular  taping  is 
ongoing.  This  fsature  of  the  proposed 
Order  is  of  vital  importance,  for  it 
allows  ongoing  monitoring,  if  believed 
necessary,  of  traders  about  whom 
complaints  have  been  made.  The 
Department  believes  that  these 
requirements  to  monitor  and  record,  and 
to  direct  the  monitoring  and  recording, 
of  trader  conversations  will  provide 
substantial  opportunities  for  detection 
of  violations  of  the  proposed  Order  as 
well  as  substantial  incentives  for  the 
defendant  firms  and  individual  traders 
to  comply  with  the  terms  of  the 
proposed  Order,  and  the  antitrust  laws. 

Tne  Department  has  calculated  that, 
given  the  number  of  deEmdants  and  the 
number  of  traders  employed  by  these 
defendants,  the  nimiber  of  houn  of 
trader  conversations  actually  to  be 
monitored  and  recorded  per  year 
pursuant  to  the  proposed  Order  is  likely 
to  range  between  35,000  and  40,0(X) 


houre.™  Further,  while  the  absolute 
number  of  hours  of  trader  conversations 
required  to  be  monitored  and  recorded 
at  any  individual  firm  (in  relation  to  the 
number  of  traders  and  the  number  of 
hours  the  market  is  operating)  may  be 
few,  traders  who  might  be  inclined  to 
violate  the  proposed  Order,  in  addition 
to  being  subject  to  prosecution  for 
criminal  or  dvil  contempt  (and  under 
the  antitrust  laws),  must  also  be 
concerned  that  their  conversations  an 
being  monitored  and  recorded  by 
another  of  the  twenty-four  firms  subject 
to  the  proposed  Order. 

To  the  best  of  the  Department's 
knowledge,  these  provisions  are 
imprecedented  in  any  court  order 
resolving  an  antitrust  complaint  filed  by 
the  United  States.  There  is  some 
precedent  in  the  securities  field  for 
directing  taping  as  a  remedial  measure. 
In  two  SEC  cases  involving  firms  alleged 
to  have  engaged  in  serious  and  repeated 
violations  of  the  securities  laws,  the 
firms  were  required  to  tape  their 
broken.  SJE.C.  v.  Stmtton  Oakmont  Inc., 
878  F.  Supp.  250  (DJ}.C  1995)  (taping 
required  by  independent  consultant);  In 
the  Matter  ofA.R.  Bamn  «•  Co.,  Inc.,  SEC 
News  Digest  96-101,  File  No.  3-9010 
(May  30, 1996).  There  is  also  precedent 
for  taping  in  the  National  Futures 
Assodation's  imposition  of  taping  for 
certain  telemarketing  activities.  National 
Futiues  Association  Manual  1 9021 
(Interpretive  Notice,  "Compliance  Rule 
2-9;  Supervision  of  TelemaAeting 
Activity"  (Jan.  19. 1993)).  Perhaps  most 
importanUy,  the  taping  provision  finds 
precedent  in  the  industry's  own  practice 
of  taping  to  resolve  disputes. 

The  Department's  investigation 
depended  heavily  on  the  conversations 
discovered  on  tapes  produced  pursuant 
to  process.  Fourteen  firms  making 
markets  on  Nasdao,  induding  some  of 
the  largest,  regularly  taped  all  of  their 
traders,  all  of  the  time.  The  Department 
believes  that  the  tapes  made  pursuant  to 
the  proposed  Order  will  both  serve  an 
important  deterrent  effect  to  ensure 
compliance  with  the  proposed  Order,  as 
well  as  provide  the  best  means  of 
detecting,  proving,  and  punishing 
violations  of  the  proposed  Order,  should 
they  occtir.   . 

Mcond,  the  Department  considered 
requiring,  as  a  condition  of  settlement, 
the  appointment  of  a  spedal  master  to 
monitor  compliance  with  the  terms  of 
the  proposed  Order.  Under  this  possible 
form  of  relief,  the  defendants  would 


••Ilia Dapaitmant  haa caleulMMllhat.  If  Iha 
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have  been  required  to  fund  the  activities 
of  the  spedal  master.  The  special  master 
and  his  staff  would  have  undertaken  the 
responsibilities  that,  under  the  proposed 
Oroer,  will  be  assumed  by  the 
Department.  These  responsibilities 
include,  for  example,  approving  the 
taping  systems  the  defendants  will  be 
required  to  install,  receiving  the  reports 
required  to  be  submitted  by  the 
defendants,  receiving  complaints  and 
directii>g  the  monitoring  of  the 
conversations  of  particular  traders. 

Ultimately,  because  of  difficulties  in 
determining  how  tiie  costs  of  funding 
the  special  master  would  be  shared 
equitably  among  the  defendants,  and 
because  of  the  concern  of  many  of  the 
defendants  that  a  special  m8.ster  would 
become  yet  a  fourth  agency  (in  addition 
to  die  SEC,  the  NASD  and  the  Antitrust 
Division)  with  jurisdiction  to  monitor 
their  activities,  the  Department 
determined  that  it  would  not  require  the 
appointment  of  a  spedal  master  and 
that  it  could  fulfill  the  responsibilities 
to  monitor  imposed  by  the  propoeed 
Order. 

To  implement  its  responsibilities 
under  this  portion  of  the  proposed 
Order,  the  Department  has  assigned  an 
attorney  in  its  New  York  Field  Office, 
Geoffi«y  Swaebe,  Jr.,  to  provide  initial 
oversight  of  the  implementation  of 
Sections  rV.C(2HlO),  V,  and  VI  of  the 
proposed  Order.  Mr.  Swaebe's  address 
is  Antitrust  Division,  New  York  Field 
Office,  26  Federal  Plaza  t3630.  New 
York,  NY  10278-0140.  Mr.  Swaebe's 
telephone  number  is  (212)  264-0652.  . 
The  general  number  for  the  New  York 
Field  Office  is  (212)  264-0390. 

The  Department  has  also  established 
a  new  telephone  "hotline"  for  traders, 
retail  brokers,  or  members  of  the  public 
to  report  violations  of  the  proposed 
Order  or  the  federal  antitrust  laws 
generally,  in  the  securities  or  any  other 
industry.  Anyone  with  information 
concerning  such  possible  violations  may 
call  the  toll-free  hotline,  1-688- 
7DOJATR  (1-888-736-5287). 

Third,  the  Department  considered  but 
ultimately  did  not  require  as  a  condition 
of  setUement,  that  the  defendants 
implement  certain  quoting  rules 
recently  proposed  by  the  SEC  to 
improve  the  handling  and  execution  of 
customer  orders  (File  No.  S7-30-95). 
The  Department  considered  having  the 
defendants  implement  two  of  these 
propoeed  rules  immediately.  These  two 
proposed  rules,  which  are  still  under 
consideration  by  the  SEC,  indude  a 
"Limit  Order"  proposal  requiring 
spedalists  and  OTC  market  makere  to 
(^splay  customer  limit  orders  priced 
better  than  the  spedalist's  or  OTC 
market  maker's  quote:  and  an 
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"Electronic  Communicatioiu  Networiu" 
proposal  that  would  requiie  exchange 
qwdalists  and  OTC  market  makara  to 

auote  to  the  public  any  better  prices  that 
ley  privately  quote  through  certain 
electronic  communications  networks, 
such  as  hutinet. 

The  Department  submitted  formal 
commenu  to  the  SEC  strongly 
supporting  the  adoption  of  the  Limit 
Order  proposal  and  supporting  the 
Electronic  Communications  Networks 
proposal  on  January  26, 1996.  In  those 
comments,  we  noted  that,  "[ijn  effisct 
the  limit  Order  proposal  will  allow 
customer  limit  order  to  compete  more 
efiectively  with  market  makers'  quotes, 
injecting  additional  competition  into  the 
Nasdaq  market."  We  identified  the 
"primary  beneficiaries  of  this  added 
competition  •   •   •  |as|  the  investing 
public,  in  the  form  of  narrower  bid/ask 
spreads  and  thus  a  reduced  cost  of 
trading."  As  to  the  Electronic 
Communications  Networks  proposal,  we 
stated  that  it  "may  reduce  the 
possibility  of  collusion  and  may  also 
serve  some  of  the  Commission's  other 
goals,  such  as  promoting  transpanncy 
and  reducing  market  fragmentation." 

The  Department  did  not  negotiate  to 
include  either  the  Limit  Order  the 
Electronic  Communications  Networks 
proposals  are  pan  of  the  relief  because 
of  the  complexity  involved  in  requiring 
less  than  all  industry  partidpalions  to 
implement  the  rules,  because  of  fairness 
concerns,  and  because  of  the  pendency 
of  the  rules  before  the  SEC 


Legal  Standard  Governing  the  Conit's 
Public  Interest  DetermiDation 

In  accordance  with  the  APPA.  this 
Court  must  determine  whether  entry  of 
the  proposed  Order  "is  in  the  public 
interest.  "15U.S.Cl8(e).In 
undertaking  this  assessment,  the  DX^. 
Circuit  recently  explained,  "the  court's 
function  is  not  to  determine  whether  the 
resulting  array  of  rights  and  liabilities  is 
the  one  that  will  best  serve  society,  but 
only  to  confirm  that  the  resulting 
settlement  is  within  the  reaches  of  the 
public  interest  ■■  United  States  v. 
MiCTOSoft  Corp.,  56  F.3d  1448, 1460 
(D.C  Cir.  1995)  (emphasis  in  original] 
(internal  quotations  omitted).'* 

The  Court's  role  in  passing  on  a 
proposed  order  is  limited  because  a 
stipulation  and  order  embodies  a 
settlement,  see  United  States  v.  Armour 
»  Co..  402  U.S.  673  681  (1971).  one 
reflecting  both  the  Department's 

—rr -r7r„  J  -                  .  "  A<  tb.  Nlnlh  CircuK  wtpUlned.  "Itlte  brijiice 
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predictive  judgment  concerning  the 
efficacy  of  the  proposed  relief  and  the 
Departments  exercise  of  prosecutorial 
discretion."  For  a  court  to  engage  in 
"an  tmrestricrted  evaluation  of  what 
relief  would  be  serve  the  public"  might 
threaten  these  benefits  of  "antitrust 
enforcement  by  consent  decree,"  United 
States  V.  Bechtel  Corp..  648  F.2d  660, 
666  (9th  Or.),  ceil,  denied,  454  U.S. 
1083  (1981),  and  thereby  frustrate 
Congress's  intent  to  "retain  the  consent 
judgment  as  a  substantial  antitrust 
enforcement  tool,"  S.  Rep.  No.  298, 93d 
Cong.,  Ist  Sess.  k  (1973);  H.R.  Rep.  No. 
1463.  93  Cong.,  2d  Sess.  6  (1974), 
reprinted  in  1974  UACCA.N.  6535. 
6536-39. 

The  Tunney  Act  authorizes  a  court  to 
consider: 

(1)  the  competitive  impact  of  such 
jud^nent,  including  termination  of 
alleged  violations,  provisions  for 
enforcement  and  modification,  dtiration 
or  relief  sought,  anticipated  effects  of 
alternative  remedies  actually 
considered,  and  any  cither 
considerations  bearing  upon  the 
adequacy  of  such  judgment; 

(2)  the  impact  of  entry  of  such 
judgment  upon  Ibe  public  generally  and 
individuals  alleging  specific  injury  bom 
the  violations  set  forth  in  the  complaint 
including  consideration  of  the  public 
benefit,  if  any.  to  be  derived  from  a 
determination  of  the  issues  at  traiL 

Id.  In  applying  these  criteria, 
appropriate  concern  for  preservation  of 
a  stipulation  and  order  as  an  eSective 
enforcement  tool  requires  the  Court  to 
focus  its  inquiry  narrowly.  See  also 
United  States  v.  American  Cyanamid 
Co.,  719  F.2d  558,  565  (2d  Cir.  1983) 
(explaining  that  the  "public  interests" 
standard  should  be  "based  on  more  than 
a  broad  and  undefined  criteria"),  cert, 
denied,  465  U.S.  1101  (1984).  A  Tunney 
Act  court  properly  may  consider 
whether  a  proposed  order  is  ambiguous 
or  contains  inadequate  compliance 
mechanisms,  for  these  shortcomings 
may  hinder  the  decree's  successful 
implementation.  See  Microsoft,  56  F.3d 
at  1461-62.  The  Court  may  also  ask  if 
the  proposed  order  potentially  works 
"unexpected  harm"  to  third  parties,  id. 
at  1459.  or  impairs  important  public 
poUcies  other  than  competition  policy, 
see  United  Slates  v.  BNS  Inc.,  858  F.2d 
456.  462-62  (9lh  Qr.  1988).  The  Court, 
however,  may  not  reject  the  proposed 
order  merely  because  it  bils  to  secure 


for  a  third  party  benefits  it  seeks.  See 
Microsoft,  56  F.3d  at  1461  n.9. 

The  Court  may  also  ask  whether  the 
reUef  embodied  in  the  proposed  decree 
is  "so  inconsonant  with  the  allegations 
charged  as  to  fall  outside  of  the  reaches 
of  the  public  interest."  Id.  at  1461.  The 
Department's  allegations  cabin  this 
inquiry:  the  Court  may  not  look  beyond 
the  Complaint  "to  evaluate  claims  that 
the  government  did  not  make  and  to 
inquire  as  to  why  they  were  not  made." 
Id.  (emphasis  in  original).  And.  in 
evaluating  the  proposed  order  as  a 
remedy  for  the  particular  violations 
alleged,  the  Court  must  afford  the 
Department  even  greater  deference  than 
when  the  Court  considers  an 
uncontested  decree  modification — a 
context  in  which  a  court  may  reject  the 
proposal  only  if  "it  has  exceptioinal 
confidence  that  adverse  antitrust 
consequences  will  result— perhaps  akin 
to  the  confidence  that  would  justify  a 
court  in  overturning  the  predictive 
judgments  of  an  administrative 
agency."'  Id.  at  1460  (quoting  United 
States  V.  Western  Blec.  Co..  993  F.2d 
1572  (D.C  Cir.).  cert,  denied.  114  S.  Q. 
487  (1993)). 

Finally,  the  Court  properly  may  make 
its  public  interest  detennination  on  the 
bads  of  the  Competitive  Impact 
Statement  and  Response  to  Comment 
filed  pursuant  to  the  APPA.  The  APPA 
authorizes  the  use  of  additional 
procedures,  see  15  U.S.C  S  16(f).  but 
their  employment  is  discretionary.  If  the 
Department's  filings  adequately 
ventilate  the  issues  before  the  Court, 
additional  proceedings  may  deter 
settlements,  and  thus  improperly  impair 
the  consent  judgment  as  a  frequently 
used  and  congressionally  approved 
antitrust  enforcement  tool.  See  H.R 
Rep.  No.  1463.  supra,  at  8.  reprinted  in 
1974  U.S.CCA.N.  6535.  6536-39.:  S. 
Rep.  No.  298.  supra,  at  6-7. 

XI 

Detenninative  Materiab/Docuinenls 

No  materials  or  docimients  of  the  type 
described  in  Section  2(b)  of  the  APPA, 
15  U.S.C  16(b),  were  considered  in 
formulating  the  proposed  Order. 

DatKL  July  17. 1996. 

Respectfully  sufamittsd. 
Hays  Ck>rey.  [r.. 

Attorney.  U.S.  Department  oflustice. 
Antitrust  Division.  600  E  Street.  N.  W.,  Suite 
9S00,  Wathingfon,  D.C.  20530,  Td:  202/307- 
6200,  Fax:  202/1 6-85*i. 

Charts  appended  to  the  CompeUtivs  Impact 
Statement  have  oot  been  reprinted  here, 
however  tbey  may  be  inspected  in  Room 
32Z9.  Deparonmt  of  Jusbca.  Washington. 
D.C  and  at  the  Office  of  the  Qerk  of  the 
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ItaitKl  Staw  District  Court  tor  tl»  Southan 
DtsUidofNew  York. 

Csrtificala  of  Sortoa 

On  July  17. 1996. 1  caused  a  copy  of 
the  Govcnunent's  Competitive  Impact 
Statement  to  be  served  oy  first-class 
mail  upon: 

ALEX.  BROWN  k  SONS 
INCORPORATED 
Lewis  Noonberg.  Piper  ft  Marbury, 
1200  19th  Street,  N.W.. 
Washington.  D.C.  20036-2430 
BEAR.  STEARNS  ft  CO.  INC. 
Robert  Heller,  Kramer,  Levin,  Naitalis 
ft  Frankel,  919  Third  Avenue,  New 
York.  New  York  10022 
CS  FIRST  BOSTON  CORPORATION 
Richard  A.  Cirillo.  Roger  ft  Wetla.  200 
Park  Ave.,  53rd  Floor,  New  York, 
New  York  10166 
Stuart  Geraon.  Epstein  Becker  ft 
Green.  1227  2Sth  Street.  NW.,  *7S0. 
Washington,  DC  20037 
DEAN  WrmR  REYNOLDS  INC 
Francis  M.  Holozubiec.  Kirkland  ft 
Ellis.  Citicorp  Center.  153  East  53rd 
Street,  New  York.  New  York  10022- 

4675 

IX3NALDSON.  LUFWN  ft  JQiKETTE. 
SECURITIES  CORPORATION:  JJ>. 
MORGAN  SECURITIES.  INC: 
MCHtGAN  STANLEY  ft  CO.. 
INCORPORATED 
Robert  F.  Wise,  Jr.,  Davis  Polk  ft 
Wardwell,  4S0  Lexlngtoo  Avenue, 
New  York.  New  York  10017 
FURMANSELZLLC 
James  Calder.  Roeenman  ft  Colin  LLP, 
575  Madison  Avenue.  New  Yortc, 
New  York  10022 
GOLDMAN,  SACHS  ft  CO. 
John  L  Warden,  Sullivan  ft  Cromwell, 
125  Broad  Street  New  York.  New 
York  10004 
HAMBRECHT  ft  QUIST  LLC 
Charles  Koob.  Simpson  Thacher  ft 
Bartlett,  425  Lexington  Avenue, 
New  York.  New  York  10017-3954 
HERZOG,  HEINE,  GEDULD, 
INCORPORATED 
James  T.  Halverson.  Shearmen  ft 
Sterling.  153  East  53rd  Street,  New 
York,  New  York  10022-4676 
LEHMAN  BROTHERS,  DSIC 
Jeffrey  Q.  Smith,  Cadwalader, 
Wickersham  ft  Taft,  lOO  Maiden 
Lane,  New  York,  New  YorkrlOOBS 
MAYER  ft  SCHWEITZER,  INC 
Catherine  Ludden,  Morgan.  Lewis  ft 
Bockius.  101  Park  Avenue.  New 
York,  New  York  10178 
MERRILL  LYNCH,  PIERCE.  FENNER  ft 
SMITH,  INCORPORATED 
Otto  G.  Obermaier,  Weil,  Cotshal  ft 
Manges,  767  Fifth  Avenue,  New 
Yoric  New  York  10153 
NASH,  WEISS  ft  CO. 
Paul  B.  Uhlenhop,  Lawretu».  Kamin. 


Saunders  ft  Uhlenhop,  208  South 
U  Salle  Street,  n7S0,  C3iicago, 
niinois  60604 
OLDE  DISCOUNT  CORPORATION 
Norman  J.  Barry.  )r..  Donahue  Brown 
Matthewson  ft  Smyth.  20  N.  Clark 
Street.  Suite  900.  Chicago.  lUinois 
60602 
PAINEWEBBER  INCORPORATED 
A.  Douglas  Melamed.  Wilmer.  Cutler 
ft  PiOsring.  2445  M  Street.  N.W.. 
Washington.  DC  20037-1420 
PIPER  JAFFRAY  INC 
Neil  S.  Caitusdello,  Shanley  ft  Fisher, 
One  World  Trade  Center,  89th 
Floor,  New  York.  New  York  10O48 
PRUDENTIAL  SECURITIES 
INCORPORATED 
William  P.  Frank.  Skadden.  Arps. 
Slate.  Meagher  ft  Flom,  919  Third 
Avenue,  New  York,  New  York 
10022 
SALOMON  BROTHERS  INC 
Robert  H.  Mundheim,  Salomon 
Brothers  Inc.  Seven  World  Trade 
Center.  New  Yoric.  New  York  10048 
SHERWOOD  SECURITIES  CORP. 
Brian  J.  McMahon,  Crummy,  Del  Deo, 
Dolan,  Griffinger  ft  Vecchione.  P.C, 
One  Riverfront  Plaza.  Newark,  New 
Jersey  07102 
SMITH  BARNEY  INC 
Charles  A.  Gilman,  Cahill  Gordon  ft 
Reindel.  80  Pine  Street.  New  York, 
New  York  10005 
SPEAR,  LEEDS  ft  KELLOGG  (TROSTER 
SINGER) 
Howard  ShiSman,  Dickstein,  Shapiro 
ft  Morin.  L.LJ>.,  2102  L  Street. 
N.W..  Washington.  D.C  10037 
UBS  SECURITIES  LLC 
Philip  L.  Graham.  Jr.,  Sullivan  ft 
Cromwell,  125  Broad  Street,  New 
York,  New  York  10004 
John  D.  Worland.  fr. 
IFR  Doc  96-19597  Filed  8-1-96;  8:45  ami 


Onig  EnforGamant  AdmlnialraUon 

Manufacturer  of  ConboHad 
Subaiancaa;  Ndksa  of  AppUeatkMi 

Pursuant  to  $  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFRJ. 
this  is  notice  that  on  June  6. 1996. 
Ansys,  Inc..  2  Goodyear.  Irvine. 
California  92718.  made  application  to 
the  Drug  Enfoicement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  benzoylecgonine  (9180) 
a  basic  class  of  controlled  substance 
listed  in  Schedule  n. 

The  firm  plans  to  manufacture 
benzoylecgonine  to  produce  standards 
and  controls  for  in-vitro  diagnostic  drug 
testing  systems. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 


DEA  to  manu&cture  such  substaiK:es 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  October 
1.1996. 

DalBd'  July  25. 1996. 
Gent  K.  BalaUp, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Adaunistiation. 
IFR  Doc  96-19688  Filed  »-1-ae:  8:45  ami 


Raoord  of  Vote  of  MaadfiQ  doauiti 
(Pub.  L.  94-400)  (5  U.S.&  SS2b) 

I,  Edward  F.  Reilly.  Jr..  Chairman  of 
the  United  States  Parole  Coitunission 
was  present  at  a  meeting  of  said 
Commission  which  started  at 
approximately  ten-thirty  a.m.  on 
Thursday.  July  11. 1996  at  5550 
Friendship  Boulevard.  Chevy  Chase, 
Maryland  20815.  The  purpose  of  the 
meeting  was  to  decide  ten  appeals  from 
National  Commissioners'  det^on 
pursuant  to  28  CF.R.  2.27.  For 
Commissioners  were  present, 
(instituting  s  quorum  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  aiuioimcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  maybe  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  the  conduct  of  any  other  business. 
Upon  motion  duly  made,  seconded,  and 
carried,  the  following  Commissioners 
voted  that  the  meeting  be  closed: 
Edward  F.  Reilly,  Jr.,  Jasper  Clay.  Jr., 
John  R.  Simpson,  and  Michael  J.  Gaines. 

fn  Witness  Whereof,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public 

July  22. 1996. 
Edward  r,  Reilly,  Jr.. 

aioinnan,  U.S.  Partde  Coaimissioa. 

IFR  Doc  96-19783  Filed  7-30-96;  5:30  pml 
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DEPARTMENT  Of  LABOR 
OMMOfflMl 


fulyn.lMA. 

The  Dsputmoat  of  Ubor  POL)  has 
submitted  the  following  puhlic 
infannatian  coUeOioo  request!  (lOU)  to 
the  OfBce  of  Mtnagemeiit  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwoit 
Reduction  Act  1095  (Pub.  L.  104-13, 44 
U.S.C  Oiapler  35).  Copies  of  these 
individual  lOts,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Dapartmeotal  Cleannce 
Officer.  Thaieaa  M.  Oltilalley  ({202) 
219-5095).  bdividuals  who  use  a 
telemminunlraHons  device  for  the  deaf 
rTTY/TDD)  may  call  {202}  219-4720 
between  IKX)  pjn.  and  4KX)  pjn.  Eastern 
time,  Monday  ihrouidi  Friday. 

Comments  sfaouldM  sent  to  Office  of 
In&nnatiaa  and  Regulatory  Afiiirs, 
Attn:  CMS  Desk  Officer  for  the  Bureau 
of  Labor  Statistics.  Office  of 
Management  and  Budget,  Room  10235. 
Washington.  DC  20503  ({202}  305- 


7316).  within  30  days  btan  the  data  of 
this  pubUcatian  in  the  Fsdenl  Ksgislar. 

The  OMB  is  particularly  interested  in 
ocnunsnts  wfaidt: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  zteceseary 
for  the  proper  performance  of  the 
funcUons  of  the  agency.  iTwlntUng 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agencjr's  estimate  of  the  burden  of  the 
piopoaed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Rnhanoe  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

•  Minimixe  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  iiicluding  through  the 
use  of  appropriate  autmnated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submissloD  of 
responses. 

Agency.  Bureau  of  Labor  Statistics. 
Title:  Manual  for  Developing  Local 
Area  Unemployment  Statistics. 
OUB  Number  1220-0017. 


Agntcy  AAunbsR  BLS  3040.  LAUS-2. 
LAUS-3. 

ftisqiueney:  Monthly. 

Affected  Public:  State,  Local  or  Tribal 
GovsmmeDL 

Number  of  Retpondentt:  51. 

BtUmated  Time  Per  Beipondent:  1.62 
hours  for  LAUS-2.  .11  hours  for  LAUS- 
3. 

Total  Burden  Hourt:  120.755. 

Total  AiinuaUxed  captlal/gtartup 
costttO. 

Total  annuo/  costs  (oponttng/ 
maintstnlng  «yiit»ni«  nr  piw>i.ring 
services):  0. 

Description:  Local  area 
tmemployment  statistics  are  used  as 
indicators  of  local  economic  conditions, 
as  a  mechanism  to  qualify  areas  for 
various  economic  conditions,  and  as  an 
allocator  for  existing  Job  trairiing  and 
economic  assistsnce  program  funding. 

Agency:  Bureeu  of  Labor  Statistics. 

Title:  Mass  Layoff  Statistics  Program. 

OMB  Number  1220-0090. 

Frequency:  On  occasion;  Mcnthly; 
Quarterly. 

Affected  Public:  Business  or  other  far- 
profit;  Not-for-profit  iiutitutiaas;  Farms; 
Federal  Government;  Stste.  Local  or 
Tribal  Government. 


Coiedlan  Inafeumsnt 


Emptoyer  Contact  Burden  ...__ 
SMsBisiltn  . 


Rtaponss  Analysis  Survey  (RAS) 


15.900 
832 
500 


30  mfewise  (one-ttne) . 

7&25  (annuaiy) 

30  mkiulss  (onemms) . 


Total  budsn 


7,800  hours. 

65.520. 

2S0houn. 


Total  Burden  Houae:  73,570. 

Total  Annualized  capital/ttartup 
costs:  0. 

Total  annual  coets  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Section  4S2(E)  of  the  Job 
Training  Partnership  Act  sUtes  that  the 
Secretary  of  Labor  must  develop  and 
maintain  data  on  permanent  mass 
layofb  and  plant  closings  and  publish  a 
report  annually. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Compensation  200O,  Phase  L 

(MB  Number  122-Onew. 

Agency  Number  COMP2000. 

Asquancy:  Aimually,  mth  some 
quarterly  testing. 

Affetied  Public:  Business  or  other  for- 
profit;  not-for-profit  institutians;  State, 
Local  or  Tribal  Govenmient 

Number  of  Respondents:  34,282. 

Estimated  Time  Per  Respondent: 
76.75  miiuites. 

Total  Burden  Hours:  43.858. 

roCof  AruwoUtad  capttal/stattup 
costs:  0. 


rotof  aimual  costs  (operating/ 
maintaining  systans  or  purchasing 
services):  0. 

Description:  This  collection  is  Phsse  I 
of  the  new  OOMP2000  program  which 
will  integrate  three  sepante  BLS 
programs,  the  Occupational 
Compensation  Survey  Program, 
Employment  Cost  index,  and  Knployee 
Benefits  Survey.  Data  produced  from 
this  survey  wiU  be  critical  in 
determining  pay  increases  for  Federal 
WQri;ers,  in  determining  monetary 
policy,  and  are  widely  used  by 
oompenaatioo  administrators  and 
wisnaTThers  outside  the  Federal  sector. 

Agency.  Bureau  of  Labor  Statistics. 

Title:  State  Unemployment  Insurance 
(UI)  Wage  Records  Quality  Project. 

OMB  Munbar:  122-Onew. 

Agency  Number  BLS-3025. 

Frequency  Quarterly. 

Affected  Public:  Sute.  Local  or  Tdbal 
Govenunent 

Number  <^  Respondents:  53. 

Estimated  Time  Per  Respondent  3 
hours. 

Total  Burden  Hours:  ISO. 


Total  Annualized  capital/startup 
costs:  0. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  This  information 
collection  has  been  developed  to 
determine  current  State  Unemployment 
Insurance  (UI)  procedures  involving 
wage  records  and  to  verify  the  accuracy 
of  Sute  UI  wage  recordkeeping.  It  has 
been  established,  in  conjunction  with 
State  agencies,  to  ensure  basic  qtudity 
snd  standardization  of  maintn^fnf^  gf 
State  wage  record  files  for  the 
development  of  a  national  wage  record 
databaae  as  a  labor  market  information 
tool 


iMO-Mallsy, 
Acting  Departmental  Clearance  Officer. 
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BuTMu  Of  Mamalleiial  Labor  AIMrs; 
U,S.  NaUonal  AdminMrMlv*  Offloa; 
NuiUi  AnMftcan  AgrsMiMiit  on  Labor 
Coopaf  itlMii  Wotfo  of  Dstsfmlnatton 
Ragiitllng  iWvlaw  of  SutjinlMion 
•9601 

AOBICV:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice. 

SUMiARV:  The  U.S.  National 
Administrative  Office  (U.S.  NAO)  gives 
notice  that  Submission  #  9601  was 
accepted  for  review  on  July  29, 1996. 
The  submission  was  filed  with  the  NAO 
on  June  13, 1996,  by  Human  Rights 
Watch/ Americas,  the  International 
Labor  Rights  Fund,  and  the  Asociacion 
Nadonal  de  Abogados  Democraticos 
(National  Association  of  Democntic 
Lawyers),  and  concerns  the 
representation  of  employees  of  the 
Ministry  of  the  Enviroimient,  Natural 
Resources,  and  Fishing  by  the  Single 
Trade  Union  of  Workers  of  the  Fisning 
Ministry  (SUTSP)  in  Mexico  Qfy, 
Mexico.  Article  16(3)  of  the  North 
American  Agreement  on  Labor 
Cooperation  (NAALC)  provides  for  the 
review  of  labor  law  matters  io  Canada 
and  Mexico  by  the  NAO.  The  objective 
of  the  review  of  the  submission  will  be 
to  gsther  infonnation  to  assist  the  NAO 
to  better  understand  and  publicly  report 
on  the  Govenunent  of  Mexico's 
compliance  with  the  objectives  set  forth 
in  Articles  3  and  S  of  the  NAALC 
EFFECTIVE  OATC:  July  29, 1996. 
FOR  FURTHER  WFORMATION  CONTACT: 
basema  T.  Garxa,  Secretary,  D.S. 
National  Administrative  Office, 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  C-^327, 
Washington,  D.C.  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toll-bee 
niunlwr). 

MPPinKNTARV  MFORHATION:  On  )une 
13, 1996,  the  Human  Rights  Watch/ 
.  Americas,  the  International  Labor  Rights 
Fund,  and  the  Asociacion  Nadonal  de 
Abogados  Denracraticos  (National 
Associstioa  of  Democratic  Lawyers), 
filed  a  submission  raising  allegations 
concerning  the  right  to  organize  and 
fieedom  of  association  for  federal 
workere  In  Mexico. 

Artile  16(3)  of  the  NAALC  provides 
for  the  review  of  labor  law  matters  in 
Canada  and  Mexico  by  the  NAO.  "Labor 
law"  is  defined  in  Article  49  of  the 
NAALC  to  include  freedom  of 
association. 

The  procedural  guidelines  for  the 
NAO,  published  in  the  Federal  Register 
on  April  7, 1994,  specify  that,  in 
general,  the  Secretary  of  the  NAO  shall 
accept  a  submission  for  review  if  it 
raises  issues  relevant  to  labor  law 


matters  in  Canada  or  Mexico  and  if  a 
review  would  further  the  objectives  of 
the  NAALC 

Submission  #9601  relates  to  labor  law 
matters  in  Mexico.  A  review  would  also 
appear  to  further  the  objectives  of  the 
NAALC,  as  set  out  in  Article  1.  which 
include  improving  working  conditions 
and  living  standards  in  each  Party's 
territory:  promoting,  to  the  maximum 
extent  possible,  the  labor  principles  set 
out  in  Annex  1  of  the  NAALC  among 
them  freedom  of  association:  promoting 
compliance  vrith  and  effective 
enforcement  by  each  Party  of,  its  labor 
law;  and  fostering  transparency  in  the 
administration  oflabor  law. 
Accordingly,  this  submission  has  been 
accepted  for  review  of  the  allegations 
raiswi  therein.  The  NAO's  decision  is 
not  intended  to  indicate  any 
determination  as  to  the  validity  or 
accuracy  of  the  allegations  contained  in 
the  submission. 

The  objective  of  the  review  will  be  to 
gather  infonnation  to  assist  the  NAO  to 
better  understand  and  publicly  report 
on  the  issues  concerning  the  right  to 
oiganize  and  freedom  of  association 
raised  in  the  submission,  including  the 
Government  of  Mexico's  compliance 
with  the  obligations  agreed  to  under 
Articles  3  and  5  of  the  NAALC  The 
review  will  be  completed  and  a  public 
report  issued,  within  120  days,  or  180 
days  if  circumstances  require  an 
extension  of  time,  as  set  out  in  the 
procedural  guidelines  of  the  NAO. 

Signed  at  Washington,  D.C  oo  July  29, 
1996. 

ItassBa  T.  (Sana. 

Secretory,  US.  National  Adminittiative 
Office. 
(PR  Doc  96-19657  Piled  S-1-96:  S:4S  ami 


Employnwnt  and  Tmining 
Administration 

Notlca  of  DaiMinlnatiana  Hatfiifng 
EltglUtlty  To  Apply  for  Woiliar 
Adlualment  Aaalstanoa  and  NAFTA 
Tranaitlonal  Adtustmant  Aasiatanoa 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determirutions  regarding 
eligibilify  to  apply  for  trade  adjustment 
as^tance  for  workere  (TA-W)  issued 
during  the  period  of  July,  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibilify  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibilify 
requirements  of  Sedion  222  of  the  Act 
must  be  met. 


(1)  That  a  significant  number  or 
proportion  of  the  worksn  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separatiotu,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  far  Workar 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  cuslomen 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-32,2B6  8-  TA-W-32J67:  Owens- 
Illinois,  Inc.,  Owens  Brockway  Glass 

Containers,  Plant  *18  h  Plant  #19. 

Brockway,  PA 
TA-W-32,399:  Kerr  Manufacturing  Co., 

Massena,  NY 
TA-W-32,40S:  Scrock  Cabinet  Co., 

Quaker  Maid  Kitchens  Div., 

Leesport,  PA 
TA-W-32,400;  Sunbeam  Corp., 

Sunbeam  Outdoor  Product,  Linton, 

IN 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibilify  have  not  been  met  for  the 
reasons  specified. 
TA-W-32.U3:  Simpson  Paper  Co., 

Pomona.  CA 
TA-W-32.3B0;  Mullen  Lumber.  Inc., 

Molalla,  OR 
TA-W-3ZJJ8:  Jaunty  Textile,  A  Div.  of 

Advanced  Textie  Composites,  Inc. 

Satmton,  PA 
TA-W-32,4B9;  Wallace  S-  Tieman,  Inc.. 

Bdhfille,  NJ 
TA-W-32.395:  Cambridge  Industries 

(Formerly  Known  as  GenCorp), 

Commercial  Truck  Group,  Ionia,  MI 
fruaeased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-32,436  »  A:  Beam,  Inc.,  St 

Marys,  PA  and  Clearfield,  FA 
TA-W-32,447:  BSW  International,  Inc.. 

Tulsa,  OK 
TA-W-32,375:  Host  Apparel,  New  York. 

NY 
The  workere  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-32,334;  Ashland  Exploration, 

Inc.,  Brenton,  WV 
U.S.  imports  of  lutural  gas  declined 
relative  to  domestic  shipments  and 
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conamnptioa  in  IMS  compared  to  1994 
and  in  the  Bret  quutar  of  1996 
compaiad  to  the  same  period  in  1995. 
TA^W-32^3S:  Allergim.  Phoenix.  AZ 

The  investigation  revealed  that 
oriterian  (2)  and  criteiion  (3)  have  not 
been  mat.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imparts  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contrilnitad  importantly  to  the 
.  aeparatiana  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

AlBmatiTe  PrrlTminations  for  Woricer 
AiH»i<Miiil  Awlalaiife 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determiiution. 
TA-W-32.363:  Mean  Aluminum  Co.. 

SIcan  Foil  Products  Div..  LaGrange. 

GA:  May  1,  1995. 
TA-W-32.372:  Eagle  Picher  Plastics 

Div..  Huntington.  IN:  May  15, 1995. 
TA-W-32.39B:  Hand E  Apparel.  Inc., 

Princeton,  KY:May  16,  1995.  TA- 

W-32,377:  James  Hardie  Irrigation, 

El  Paso  Manufactuiing.  El  liso.  TX: 

May  9.  1995. 
TA-W-32.4B3  e-A;  Wundies.  Inc.. 

Wellsboro,  PA  S-  Williamport.  PA: 

June  10, 1995. 
TA-W-32,4S1:  Qeveland  Mills.  Kings 

Mountain.  NC:  May  23.  1995. 
TA-W-32,412:  Ban  Fashions,  Inc.. 

Hoboken,  NJ:  May  21,  1995. 
TA-W-32,384:  Roadmaster  Corp.. 

Delavan.  WI:May  7. 1995. 
TA-W-32.401:  SMK  Manufactuiing. 

Inc..  Plocentia.  CA:  May  16. 1995. 
TA-W-32.374:  General  Electric 

Superabmsives.  Woithington.  OH: 

May  17. 1995. 
TA-W-32.487;  Savannah 

Manufacturing  Corp..  Savannah, 

TN:June7.  1995. 
TA-W-32.424:  Screen  Pac.  Roseto.  PA: 

May  30.  1995. 
TAr-W-32M3;  OsamOomie.  Inc..  dba 

BSW  (Formerly  Bngineered  Well 

Services.  IncJ,  Dickinson.  ND:  April 

6. 1995. 
TA-W-32.461  S-A;  Oxford  ofBurffin, 

Oxford  Industries.  Inc..  Burgon.  NC. 

Oxford  Industries.  Inc..  Atlanta. 

GA:June  17,  1995. 
TA-W-32.479:  Taylor  aothing,  Taylor, 

PA:  June  12, 1995. 
TA-W-32.4S9;  Warner's  A  Div.  of 

Wamaco,  Inc..  Dothal.  AL-  June  4. 

1995. 
TA-W-32.408:  Heritage  Sportswear. 

.  Marion.  SC:  May  J  5, 1995. 
.TA-W-32.308:  Hanover  U  Div.  STJ.  Inc. 

Pawtucket.  BI:  April  16. 199S. 


TA-W-32.419;  Pioneer  Balloofi  Co:, 

Willard  Operations.  WiUard.  OH: 

May  2.  1995. 
TA-W-32,382  and  A;  Bay  Springs 

Apparel.  Nazareth/Century  Mills, 

Inc.,  Bay  Springs,  MS  and  Monroe. 

NC:  May  15,  1995. 
TA-W-32M2:  fl.A.SJ.  Corp..  Detroit, 

MI:  April  30.  1995. 
TA-W-32Ml:Squitable  Resources 

Energy  Co.,  Western  Region. 

Billings,  MT:  April  30,  1995. 
TA-W-32,296:  Isenburg  Enterprises, 

Inc.,  Salt  Lake  aty,  UT:  April  19, 

1995. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
ImplemenUtion  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  O,  Chapter  2,  Title  n, 
of  tlur Trade  Act  as  amended,  the 
Department  of  L.abor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  July.  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or  . 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereoO  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negativa  Deteminatiau  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 


the  rahiect  fiqn  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-rAA-01038:  Sunbeam  Corp., 

Sunbeam  Outdoor  Products.  Union. 

IN 
NAFTA-TAA-00964  &  A:  Owens- 
Illinois,  Inc.,  Owens  Brockway  Glass 

Containers,  Plant  #18  and  Plant  #19, 

Brockway,  PA 
NAFTA-TAA-OIOSS:  Sunbeam, 

Sunbeam  Household  Products — 

Cookeville.  Cookeville,  TN 
NAFTA-TAA-O1075;  Varsity 

Manufacturing,  Susquehanna,  PA 
NAFTA-TAA-01053;  Aquila,  Inc., 

Superior,  WI 
NAFTA-TAA-01052;  Carolina  Dress 

Corp.,  Hayesville.  NC 
NAFTA-TAA-01026:  Roadmaster  Corp.. 

Delavan.  WI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01094:  BP  Exploration  S- 

Oil  Inc.,  Paulsboro  Terminal  Div., 

Paulsboro,  NJ 
NAFTA-TAA-0105a  8-  A;  Elcam,  Inc., 

St  Marys,  PA  and  aearfield,  PA 
The  invesUgatioo  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  2S0(b)  of  the  Trade  Act,  as 
ammded. 

Affinnative  Detenninatioiia  NAFTA- 
TAA 

The  following  certifications  have  twen 
issued:  the  date  following  the  company 
name  ft  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-01071:  Sara  Lee  Knit 
Products,  Batonton  Sewing  Div., 
Eatonton,  GA:June  4,  1995. 
NAFTA-TAA-01065  S-  A;  Oxford  of 
Burgaw,  Oxford  Dress  Div.  of 
Oxford  Industries.  Inc..  Burgaw.  NC 
S-  Corp.  Headquarters.  Atlanta,  GA: 
Junes,  1995. 
NAFTA-TAA-01044:  Pictsweet 

Mushroom  Farm,  Salem  OR:  May 
30,  1995.  NAFTA-TAA-01047; 
Medley  Company  Cedar,  Inc., 
Santa,  ID:  May  23,  1995. 
NAFTA-TAA-010e2:  Magnetek, 
Lighting  Products  Group,      ' 
BIytheville,  AiR:]une  4,  1995. 
NAFTA-TAA-01062:  Pine  River  Lumber 
Co.,  Limited,  Maple  Lumber  Div., 
Kenton,  MI:  May  9, 1995. 
NAFTA-TAA-Oioao:  Mabex  Universal 
Corp.,  San  Diego  Pe  Foam 
Converting  e-  Warehousing  Facility. 
San  Diego.  CA:  May  20. 1995. 

1  hereby  certify  that  tlM  ■fba^mentioDed 
detanninatioDs  wore  issued  during  the  month 
of  )uly  1906.  Copies  of  thaaa  detarminaUons 
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■ra  BvaiiablB  far  inspection  in  Room  C-4318, 
V.S.  Dspartment  of  I^abcr,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210  during 
nocmal  business  hours  or  will  be  mailed  to 
parsons  who  write  to  the  above  address. 
DalKi:  July  17, 1996. 


Acting  Pnpum  Manager,  Policy  Br 
RaempJoyment  Service,  Office  of  Trade 
AdfuMtment  Assittance. 
|FR  Doc  96-19652  Filed  »-l-W:  (.-IS  ami 


ATftT  CofporaMofi}  NCR  Cofpocsllon; 
hWI:NaMe*ofr 


forma  or  labels  during  the  time  paiiod 
relevant  to  the  inves^ation. 

Tedmological  uDemploymant  aa  the 
result  of  rapid  development  of 
elactroDic  busineas  icnns  vin>uld  not 
provida  a  basis  for  a  worker  group 
certification. 


The  amended  notice  applicable  to 
TA-W-32,227.  U  haret^  issued  as 
folkrart: 


By  application  dated  June  10. 1996, 
one  of  the  petitioners  requested 
administrative  reconsidention  of  the 
Department's  negative  determination 
mganting  woikar  eligibility  to  apply  for 
trade  adjustment  aasistancs.  The  dmial 
notice  was  signed  on  May^lS,  1996  and 
published  in  the  Federal  Ksgl**"  <>■> 
May  24, 1996  (61  FR  26218). 

Punuant  to  29  CFR  90.18(c) 
reconsidention  may  be  granted  under 
thelbllowing  drtaim  stances: 

(1)  If  it  appeals  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appean  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  (pinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision 

The  request  for  reconsideration  claims 
that  ATkT  Corporation,  NCR 
Corporation  lost  business  to  foreign 
produced  electronic  business  forms  and 
systems  substitutes.  The  request  also 
claims  that  the  Department's  customer 
survey  focussed  on  current  customers 
rather  than  customers  who  have 
switched  to  imported  electronic 
business  form  substitutes. 

Findings  of  the  invesdgatioa  showed 
that  workers  of  AT&T  Corporation,  NCR 
Corporation  located  in  Viroqua, 
Wisconsin  produced  Inisiness  forms  and 
labels.  THe  Department's  denial  of  TAA 
foi'worken  of  the  subject  firm  was 
baaed  on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  requirement  of  the  Trade  Act 
was  not  met.  The  Department  conducted 
a  survey  of  major  declining  customers  of 
AT4T  Ck>rporation,  NCR  Corporation. 
None  of  the  survey  respondents 
reported  import  purchaaes  of  business 


After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  haa  been  no  enor  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Wasliington,  D.C  this  16tfa  day 
of  July  1986. 

1 II T.  Mia. 

Acting  Prognm  Manager.  Policy  and 
Hsemployntent  Services.  Office  of  Trade 
Adfustment  Assistance. 
IFR  Doc  96-19653  Filed  8-1-96:  S:4S  ami 
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EUglMlity  To  Apply  for  Woitar 
Ac^usimein  nflMvnov 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certificetion  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
16, 1996,  applicable  to  all  workere  of 
Ralph  Lauren  Womenswear, 
Incorporated,  Bidermann  Industries 
Corporation,  New  York,  New  York.  The 
notice  was  published  in  the  Federal 
Kepster  on  June  6, 1996  (FR  61  28900). 

At  the  request  of  former  employees, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workere  of  Ralph  Lauren 
Womenswear,  Incorporated,  Bidermaim 
Industries  Corporation,  New  York,  New 
York  produced  ladies'  apparel.  The 
Union  representative  for  the  affected 
workers  provided  evidence  that  an 
attempt  was  made  to  file  a  TAA  petition 
on  behalf  of  the  workere  of  the  subject 
firm  at  an  earlier  date.  Accordingly,  the 
Department  is  amending  the 
certification  to  change  the  Impact  date 
form  Mart±  27, 1995  to  January  31, 
1995,  the  date  separations  began. 

The  intent  of  the  Department's 
certification  is  to  include  all  workere  of 
Ralph  Lauren  Womenswear. 
Incorporated,  Bidermaim  Industries 
Corporation  adversely  afTected  by 
imports  of  appareL 


AH  mrkan  of  Ralph  Uunn  Wooaasvaar, 
Inoofponted,  BMIeiuiann  Indui  Ulw 
Cotpontiaa,  New  York.  New  Yock  who 
^"^  Mw,^  totally  or  partially  aaparatad  book 
ampIoymaDt  on  or  afbar  January  31. 1995  ■« 
eligible  to  apply  far  adjnstmant  isaiitsnos 
undai  Sactloo  223  of  the  Trade  Ad  of  1974. 

Sipied  at  WaaUngton.  DC  this  led)  day  of 
July  1996. 
■aanOT.nb, 

Acting  Program  Manager,  Policy  imd 
Reemployment  Serrioet  Office  o^Ttrod* 
Adjustment  Assistance. 
IFR  Doc  96-19650  Filed  6-1-96;  6:45  am) 
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C^t^^t^s  Siwfaw^s.  ^^^^w^Nkk"  l^^^^a  t^ 
lemHneDoii  vt  eimm^Hiiiifi 

Pursuant  to  Sectioo  221  of  the  T^ade 
Act  of  1974,  an  inveatigBtian  was 
initiated  on  May  28. 1996  in  response  to 
a  worker  petition  which  waa  filed  on 
May  10, 1996  on  behalf  of  workan  at 
Shepard's/McGraw-Hill  Companies, 
Colorado  Springs,  Colorado. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  ConsequenUy. 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washinglao.  D.C  this  18th  day 
of  July.  1996. 
tMili  T.  KiJe. 

Acting  Program  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adfustmerit  Assistance. 
IFR  Doc  96-19651  Piled  8-1-96: 8:45  ami 
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Synergy  Servteaa,  Inc.,  El  Pmo,  TX; 
Invetdgaitans  Ragerding  Certillcatlons 
of  EHglbiHty  To  Apply  tor  Worker 
Adjustment  Assistanco;  Correction 

This  notice  corrects  the  notice  for 
petition  number  TA-W-31.782  which 
was  published  in  the  Federal  Register 
on  February  14.  1996  (61  FR  5808)  in  FR 
Document  96-3248. 

This  revises  the  subject  firm  location 
on  the  twenty-second  line  in  the 
appendix  table  on  page  5806.  On  the 
twenty-second  line  in  the  third  column, 
the  location  should  reed  El  Paso.  Texaa. 
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Signed  in  Wa«hiiigloii,  0.C,  thii  11th  day 
of  July  1096. 
CmtklLKaaMr, 

Acting  Pwffom  Manager.  Policy  and 
Reanphyment  Services.  Officm  of  Trade 
Adjustment  Assistance. 
IFR  Doc  96-196SS  Filed  5-1-96;  8:45  m) 


puFTA-ooaat) 

AT«T  Corporation;  NCM  CofporaOon; 
VIroqiMk  WflacoiMlMtoiioo  of  NagMlv* 
MtMmlraUon  RogvdhiQ  Appllcsllofi 
for  ItoconsldwiUuit 

By  application  dated  lune  10, 1996, 
ana  of  the  petitionsra  nquested 
administrative  reconsideration  of  the 
Depaitmenl's  negative  detennination 
reganling  worker  eligibility  to  apply  for 
NAFTA-Transitional  Adjustment 
Assistance.  The  denial  notice  was 
signed  on  May  13, 1996  and  published 
in  the  FedOTsl  Ragialar  on  May  24, 1996 
(61  FR  26219). 

Pursuant  to  29  CFR  go.l8(c) 
reconsidaration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
detnmination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  deteimination 
cranplained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  option  of  the  Certifying 
Officer,  a  misintarpretation  of  fads  or  of 
the  law  justiCed  leconsidentiCHi  of  the 
decision. 

The  request  for  reconsideration  claims 
that  AT»T  Corporation.  NCR 
Corporation  lost  business  to  foreign 
produced  electronic  business  forms  and 
systems  substitutes.  The  request  also 
claims  that  the  Department's  customer 
survey  focused  on  current  customers 
rather  than  customers  who  have 
switched  to  imported  electronic 
business  form  substitutes. 

Findings  of  the  investigation  showed 
that  workers  of  AT4T  Corporation,  NCR 
Corporation  located  in  Viroqua, 
Wisconsin  pnxhiced  business  forms  and 
labels.  The  Department's  denial  of 
NAFTA-TAA  for  workers  of  the  subject 
firm  was  based  on  the  fact  that  there 
was  no  shift  of  production  from  the 
Viroqua.  Wisconsin  production  facility 
to  Mexico  or  Canada,  nor  did  ATiT 
Corporation,  NCR  Corporation  impart 
from  Mexico  or  Canada  any  articles 
competitive  with  business  forms  and 
labels.  The  Department  also  conducted 
a  survey  of  major  declining  customers  of 
ATiT  Corporation.  NCR  Corporation. 
None  of  the  survey  respondents 
reported  impart  purchases  of  business 


forms  or  labels  from  Mexico  or  Canada 
during  the  time  period  relevant  to  the 
investigation. 

Technological  unemployment  as  the 
result  of  rapid  development  of 
electronic  business  forms  would  not 
provide  a  basis  for  a  worker  group 
certification. 


After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Wasliington,  D.C  this  IMh  day 
of^llyl»S6. 
IT.KUe, 


Acting  Program  Manager.  Policy  and  Re- 
employmeat  Services,  Office  of  Trade 
At^ustntent  Assistance. 
IFR  Doc  96-19656  Filed  0-1-96;  8:45  am] 
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THE  DEPARTMENT  OF  LABOR 

Employmant  and  Training 
AdmlnMraUon 

[NAFTA-O0W»] 

Klnrtay  Shoo  Corporation  Baavar 
Sprtnga,  PA;  Notice  of  Ravlaad 
Patanmfciatlon  on  Raconaldaratlon 

On  May  24, 1996,  the  Department 
issued  a  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
NA^A-Transitional  Adjustment 
Assistance  (NAFTA-TAA)  applicable  to 
all  workers  of  Kinney  Shoe  Corporation 
located  in  Beaver  Springs, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  May  24, 1996 
(FR  61  26219). 

By  letter  of  Jime  7, 1996,  a  petitioner 
requested  adininistrative 
reconsideration  of  the  Department's 
findings. 

The  employees  of  the  Kinney  Shoe 
plant  in  Beaver  Springs  were  engaged  in 
the  production  of  men's,  women's  and 
children's  footwear.  Sales  and 
employment  at  the  subject  firm  declined 
during  the  time  period  relevant  to  the 
investigation. 

New  findings  on  reconsideration 
show  that  the  footwear  produced  by  - 
Kiimey  Shoe  Corporation  is  m^ss 
marketed.  Therefore,  the  articles 
manufactured  by  the  subject  firm  have 
been  impacted  importantly  by  the  high 
penetration  of  nonnibber  footwear 
imports  in  this  market.  In  1994  and 
1995,  the  ratio  of  U.S.  imports  of  general 


nonnibber  footwear  from  Mexico  to 
domestic  pioducUon  was  more  than 
500%. 

Conchiiion 

After  carefiil  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  b«n  Mexico  like  or  directly 
competitive  with  shoes  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  Kiniwy  Shoe 
Corporation,  Beaver  Springs, 
Peimsylvania.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
foUowing  certification: 

All  workers  of  Kinney  Shoe  Garpaiatlon, 
Beaver  Springs,  Pennsylvania  who  became 
totally  or  partially  separated  bom 
employment  on  or  after  March  14, 1995  are 
eligible  to  apply  for  NAFTA-TAA  undar 
Section  250  of  the  Trade  Act  of  1974. 

Signed  St  Washington,  DC  this  12th  day  of 
July  1996. 
Cutis  K.i 


Acting  Progrtim  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  96-19654  Filed  8-1-96:  8:45  ami 
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DEPARTMENT  OF  UkBOR 

Empioyniant  Standarda 
AdminlatrathMi.  Wage  and  Hour 
Divlaion 

Minimum  Wagaa  for  Fadaral  and 

ConatrucUon; 

Dalwmlnatlon  DacMona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  De[>artment  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  tp 
be  prevailing  for  the  described  classes  of 
laborera  and  mecdianics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
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payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  pubUc  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  efiiective  date  as  prescribed  in  that 
section,  because-lhe  necessity  to  issue 
current  construcUon  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  puhUc 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performancs  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
faw  and  29  CFR  Pari  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (CPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractora  and  subcontractore  to 
laborera  and  mechanics. 

Any  person,  organization,  or 
govenunental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C  20210. 


New  General  Wage  Determination 


The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  States: 

Volume  IV 
Indiana 

IN960060  (Al«ust  2. 1996) 

IN960061  (August  2. 1996) 

Modifications  to  General  Wage 
Determination  Decisioas 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  documents 
entitled  "General  Wage  Determinatioiu 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Fadaral  Regialer  are 
in  parentheses  following  the  decisions 
being  modified. 

Votumel 
New  Jersey 

1^960002  [March  15. 1996) 

N|960a03  (March  15. 1996) 

N)960aO4  (March  15, 1996) 
New  York 

NY960003  (March  15, 1996) 

NY96001 3  (March  15. 1996) 

Volume  n 

District  of  Columbia 

DC9e0001  (March  15, 1996) 

DC960003  (March  IS.  1996) 
West  Virginia 

WV960006  (March  15. 1996) 

Volume  m 
Alabama 

AL960017  (March  15, 1996) 

Al,960034  (March  IS,  1996) 

AL960042  (March  15, 1996) 

AL960044  (March  IS,  1996) 
Florida 

FL960009  (March  15. 1996) 

FL960013  (March  IS.  1996) 

FL960016  (March  IS.  1996) 

FL960034  (March  15, 1996) 

FL960099  (March  15, 1996) 

FL960iao  (March  15, 1996) 

FL96010t  (March  15, 1996) 
Kentucky 

KY960027  (March  15, 1996) 
North  Carolina 

NC  960001  (March  IS,  1996) 

NO  960003  (March  IS,  1996) 

Volume  IV 
Ullnois 

IL960001  (March  15. 1996) 

IL960002  (March  15, 1996) 

0.960003  (March  15, 1996) 

IL960004  (March  15, 1996) 

IL960006  (March  15, 1996) 

IL960006  (March  15, 1996) 

OMOOOr  (March  IS.  1996) 

IL960008  (March  IS.  1996) 

IL960009  (March  IS,  1996) 

IL96a010  (March  15. 1996) 


0.960011  (March  IS.  1996) 

0.960012  (March  15. 1996) 

0.960013  (March  15, 1996) 

0.960014  (March  IS.  1996) 

0.96001$  (March  15. 1996) 

D.M0016  (March  15, 1996) 

04)60017  (March  15, 1996) 

IL960018  (March  IS,  1996) 

0.960023  (March  15, 1996) 

0.960026  (March  IS.  1996) 

0.960038  (March  IS,  1996) 

0.960045  (March  15, 1996) 

0,960046  (March  15, 19961 

0.960049  (March  15.  1996) 

0.960051  (March  IS.  1996) 

0.960066  (March  15. 1996) 
Indiana 

IN960001  (May  17, 1996) 

IN960002  [March  15. 1996) 

04960004  [Viarch  15. 1996) 

IN96a005  (March  15. 1996) 

D4960O18  (March  15. 1996) 
Wisconsin 

WI960001  (March  15, 1996) 

WI9e0010  (March  IS,  1996) 

Volume  V 

Kansas 

KS96O0O4  (March  15, 1996) 

lCSg6O006  (March  15. 1996) 

KS960007  [March  15, 1996) 

KS960008  (March  15, 1996) 

KS960012  (March  15. 1996) 

KS960013  (March  15. 1996) 

KS960017  (March  15. 1996) 

KS960018  (March  15. 1996) 

KS960019  (March  IS.  1996) 

KS960020  (March  IS.  1996) 

KS960021  [March  IS.  1996) 

KS960022  [March  IS.  1996) 

KS960023  [March  15,  1996) 

KS960026  (March  15. 1996) 

KS960029  (March  15. 1996) 

KS960061  [March  15. 1996) 
Oklahoma 

OK980013  [March  IS.  1996) 

OK96a014  (March  IS,  1996) 
Texas 

TX960007  [March  IS.  1996) 

TX960034  (March  15. 19961 

'TX960037  [March  15, 1996] 

TX960060  [March  IS,  1996] 

Volume  17 
Hawaii 

HI96000I  [March  15. 1996) 
Montana 

MT960001  (March  IS,  1996) 
North  Dakota 

ND96a015  (March  15. 1996) 

NO960016  (March  IS,  1996) 

ND960O17  [March  15. 1996) 

ND960018  [March  IS.  1996) 

ND960019  (March  15, 1996) 

140960020  (March  15. 1966) 

ND960027  (March  IS.  19961 
Nevada 

NV960001  (March  15. 19961 

NV960005  (March  15. 19961 

General  Wage  Detarminatinn 
Pnblicatian 

(General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
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(GPO)  document  entitled  "General  Wage 
Detetmmatlons  Issued  Under  Hie  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depoaitoiy 
Libraries  and  many  of  tiie  1,400 
Govetnmant  Depodloiy  Ubiarie*  across 
the  county. 

llie  general  wsge  determinations 
issued  under  tiie  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  PedWorld 
Bulletin  Board  System  of  the  National 
Technical  Informatian  Service  (NTISJ  of 
the  U.S.  Department  of  Commeioe  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendmt  of 
Documents,  U.S.  (^vemment  Printing 
Office,  Washington,  DC  2040Z.  1202) 
512-1800. 

When  ordering  hard-copy 
subscriptionfs),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
sepsrate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  lanuary  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covoed  by 
each  volume.  Throughout  the  ramaindeT 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  St  Washii«taa,  DC,  this  2Sth  day  of 
)ulyl9S6. 
FUUp  r  Gloss, 

Chief.  Branch  of  Construction  Wagfi 
Detenninations. 

IFK  Doc.  96-19415  Filed  B-1-96: 8:45  smi 
■uaa  COM  4si*-ir-ii 


BuTMu  of  Labor  Stattadc* 
PropoMd  CoHactton;  Oofflinwit 


ACTKM:  Notice. 


summary:  The  Department  of  I,abor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C  3508(c)(2)(A)).  This 
program  helps  to  ensure  that  requastsd 


data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimizsd, 
collection  instruments  are  dearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  die  proposed 
revision  of  the  "Report  on  Employment, 
Payroll,  and  Hours  (BLS-790)." 

A  copy  of  the  proposed  informatian 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  1, 1996. 

BLS  is  particularly  interested  in 
comments  which  help  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Palliate  the  accuracy  of  the 
agency's  estimata  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  asstimptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submisaions 
of  responses. 

ADDRESSES:  Send  commenta  to  Karin  C. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue  NE.,  Washington,  DC  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 

SUPPLEMEHTARY  MFOMUTKM: 

L  Background 

The  Bureau  of  Labor  Statistics  has 
been  charged  by  0)ngress  (29  U.S.C.  1) 
with  the  responsibility  of  collecting  and 
publishing  monthly  information  on 
employment,  the  average  wage  received. 


and  the  hours  worked,  by  area  and  by 
industry.  The  Current  Employment 
Statistics  (C£S)  program  produces 
monthly  estimates,  hours,  and  earnings 
of  U.S.  nonagricultural  establishment 
payrolls.  Information  for  these  estimates 
is  derived  from  a  sample  of  391,800 
establishments,  who  each  month  report 
their  employment,  payroll,  and  hours  on 
forms  identified  as  BLS-790.  The 
estimates  produced  from  the  data  are 
fundamental  inputs  in  economic 
decision  processes  at  all  levels  of 
private  enterprise,  government,  and 
organized  labor.  The  estimates  are  vital 
to  the  calculation  of  the  Gross  Domestic 
Product,  the  Federal  Reserve  Board's 
Index  of  Industrial  Production  and  the 
Composite  Index  of  Leading  Economic 
Indicators  among  others. 

The  earnings  data  provide  a  proxy 
measure  of  the  cost  of  labor  for  the 
industry  detail  not  available  from  the 
Bureau's  Employment  Cost  Index 
program.  The  early  availability  of 
employment  and  hours  data  provide 
early  signals  of  economic  change. 

n.  Cnrrent  Actions 

BLS  has  improved  methods  of 
collecting  the  CES.  A  portion  of  the  CES 
sample  is  now  collected  (about  210,000 
establishments)  using  two  automated 
methods — Computer  Assisted 
Telephone  Interviewing  (CATI)  and 
Touchtone  Dau  Entry  (TDE).  These 
methods  have  improved  the  timelines  of 
data  collection  as  well  as  reduced  costs. 

Forms  have  been  developed  that  make 
it  easier  for  respondents  to  report  data 
by  facsimile  transmission  ("fax").  These 
forms  lessen  reporting  burden  on  large 
multi-unit  reporters  l^  allowing  them  to 
report  information  for  several  of  their 
establishments  on  one  form  each  month. 

Electrooic  Data  Interchange  (EDI)  is 
also  used  for  some  very  large  multi-unit 
reporters  and  research  into  the  use  of 
the  World  Web  for  data  collection  has 
begun. 

Type  of  Review.  Revision. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Report  on  Employment,  Payroll, 
and  Hours  (BLS-790). 

OAtB  Number  1220-0011. 

Affected  Public:  State  or  local 
governments;  businesses  or  other  for- 
profit;  non-profit  institutions;  small 
businesses  or  organizations. 


Fom 
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Annual 
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ram 

Nwrberrt 

fMpOfKMfllB 

Ffwyjancy 
otraaponae 

Annual 
reaponaes 

Mkwlasre- 

cMradio 

tun^Jluia 

rapoct 

Annual  bur- 
danlioin 

BLS790-MUW  .    _            

>30,000 
'325,000 

12 
12 

360,000 
3JXX>,000 

7 

7 

42M0 
4S6jaO0 

Al  atm  BLS-TSO ..    .    .         _     

Trial 

391«0 

4,746«)0 

538,100 

'  A  subMl  ct  currani  raportsrs  (45,000)  receive  this  "one-time"  sinptomenlal  term. 
'Anunas  3,000  muK-unil  firms  rspott  by  tax  tor  approximately  30,000  astafalishtnsnls. 
>AI  otnr  BLS-790  torms  cdlecl  tt«  same  intomiation  and  dftsr  only  by  Industry  delSnilions. 


Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  al  Washit^lnn,  DC  this  29th  day  of 
July,  1996. 
PetsrT.Spelaiteh, 

Chief,  Dmrion  ofMamgement  Sytteaa, 
Bureau  of  Labor  Statistics. 
IFR  Doc  96-19716  Filed  S-1-96;  8:45  am) 
■uan  ooca  «is-a«-ii 


Admlnlatrallon 

(ProMMlMl  Ttanaeotion  CmnpthMi  96-83; 
AppaeaOon  Na  O-IOZiq 

Ciase  ExamptfcMi  to  Pennit  ItM 
ne8loiaBon  of  DeWnqiient  PerUdpent 
Contnbutione  to  Plana 

AOENCV:  Pension  and  Welfare  Benefits 

Administration  (PWBA),  Department  of 

I^bor. 

ACTION:  Grant  of  class  exemption. 


:  This  document  contains  a 
final  exemption  from  the  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Ad  of  1974 
(ERISA)  and  the  Internal  Revenue  Code 
of  1986  (the  Code).  The  class  exemption 
provides  exemptive  relief  for  certain 
transactions  involving  the  foilure  to 
transmit  participant  contributions  to 
pension  plans  where  such  delinquent 
amounts  are  volimtarily  restored  to  such 
plans  with  lost  earnings.  This 
exemption  is  being  granted  as  part  of  the 
Department's  Peniion  Payback  Program 
(the  Program),  which  is  targeted  at 
persons  who  failed  to  transfer 
participant  contributions  to  pension 
plans,  including  section  401(k)  plans, 
within  the  time  frames  mandated  by  the 
Department's  partidpanl  contribution 
regulation,  and  thus  violated  title  I  or 
ERISA.  The  exemption  afiects  plans, 
participants  and  beneficiaries  of  sudi 


plans  and  certain  other  persons 
engaging  in  such  transactions. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Lyssa  Hall  Office  of  Exemption 
Detenninatlons,  Pension  and  Wellun 
Benefits  Administration,  U.S. 
Department  of  Labor,  (202)  219-8971, 
(this  is  not  a  toll-free  number.);  or 
William  Taylor,  Plan  BenefiU  Security 
Division,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  (202)  219-9141. 
(This  is  not  a  toll-bee  nuniber). 
8UFPU9IENTARY  StFORMATION:  On  March 
7, 1996,  the  Department  of  Labor  (the 
Department)  published  a  notice  in  the 
Federal  Ra|^*tar  (61  FR  9199)  of  the 
pendency  of  a  proposed  class  exemption 
from  the  restrictioiis  of  sections 
406(a)(1)  (A)  through  P).  406(b)(1)  and 
406(b)(2)  of  ERISA  and  from  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  by  reason  of  section  497S(c)(l) 
(A)  through  (E)  of  the  Code. 

The  Department  proposed  the  class 
exemption  on  its  own  motion  pursuant 
to  section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procediires  set 
forth  in  29  CFR  part  2570,  subpart  B,  (55 
FR  32836,  August  10.  1990.' 

The  notice  gave  interested  persons  an 
opportunity  to  submit  written 
comments  or  requests  for  a  hearing  on 
the  proposed  class  exemption  to  the 
Department.  The  Department  received 
one  written  comment  and  a  number  of 
telephone  inquiries  regarding  the 
proposed  class  exemption  and  the 
Program.  There  were  no  requests  for  a 
public  hearing.  Upon  consideration  of 
the  comments  received,  the  Department 
has  determined  to  grant  the  proposed 
dass  exemption,  subject  to  certain 
modifications.  These  modifications  and 
the  comment  are  discussed  below. 

Paperwork  Reductioo  Act  Analysis 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (PRA  95),  44  U.S.C  3507, 
and  5  CFR  Part  1320,  the  collection  of 


<  Section  102  of  Raoifinintion  Plan  No.  4  of 
ISrS  H3  FR  47713.  Odofcn  17,  1978.  5  U.S.C  App. 
1  Il995j)  geomally  uvulemd  the  authority  of  tbe 
Secretary  of  the  Treaaury  to  Ijaue  administrative 
Bcampliaoa  ddi1«  aection  4979  of  tbe  Code  to  tlie 
Saoatvy  of  Labor. 


infinination  in  this  class  exerapHoo  was 
published  for  public  comment  on  March 
7, 1996  (61  FR  9199).  No  comments 
were  received  from  the  public  regarding 
the  collection  of  information.  OMB  has 
approved  this  i:ollection,  with  the 
control  number  1210-0097,  which 
expires  on  January  31, 1997.  Persons  are 
not  required  to  respond  to  this 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  comtnil 
number. 

Discussion  of  the  Comments 

Section  1(b)  of  the  proposed 
exemption  contained  the  requirement 
that  the  total  of  all  outstanding 
delinquent  participant  contributions  on 
March  7, 1996,  excluding  earnings,  does 
not  exceed  the  aggregate  amount  of 
participant  contributions  that  were  paid 
to.  or  withheld  by,  the  employer  for 
contribution  to  the  plan  for  calendar 
year  1995.  Pursuant  to  this  condition,  an 
employer  who  had  repaid  all  delinquent 
contributions  prior  to  March  7, 1996 
would  not  meet  this  condition  of  tbe 
exemption  and  thus  would  be  ineligible 
for  the  relief  provided  under  the  final 
class  exemption  to  extend  relief  to 
employers  who  volimtarily  restored 
delinquent  participant  contributions 
prior  to  March  7. 1996  but  on  or  after 
November  28.  1995,  the  date  the 
Secretary  of  Labor  announced  the 
Department's  "public  awareness 
campaign"  on  401(k)  plans.  The 
commenter  stated  that  the  campaign 
was  widely  reported  in  the  press  and 
led  many  employers  to  review  their 
current  payroll  practices  and  to 
voluntarily  correct  any  errors  they 
uncovered  by  restoring  delinquent 
amounts  plus  interest  The  commenter 
further  stated  that  equity  would  seem  to 
demand  that  the  Pension  Payback 
Program,  and  the  attendant  relief  from 
any  dvil  and  criminal  penalties  and  any 
exdaa  taxes  that  may  result  from  a 
finding  that  the  transactions  were 
prohibited  should  be  made  available  to 
those  employers  who  responded  to  the 
Secretary's  call  for  increased  scrutiny  of 
401(k)  plans  and  moved  swiftly  to 
resolve  a  questionable  situation. 
According  to  the  commenter,  companies 
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that  took  praciiely  tba  Ktum  the 
Sacrataiy  hopad  to  ancounga  with  his 
piaii  oonlawnce  and  awaianaaa 
campai^  ahould  not  be  dmiad  tlie 
leli^  available  Ihnnigh  the  Pragnm 
manly  bacauae  they  raapondad  quickly, 
befofe  the  March  7, 1996  announcamant 
of  the  Program  and  propoaed  clan 
axamption. 

The  Department  notaa  that  the 
purpoae  of  the  Program  i*  to  benefit 
woners  by  encouraging  persona  to 
restore  delinquent  participant 
contributiona  to  pension  plana.  The 
Depaitment  agreea  with  the 
comraanter's  views  that  thoae  persons 
who  voluntarily  restore  delinquent 
participant  contributions  following  the 
Secretary's  announcement  of  the 
Department's  "public  awareness 
campaign"  and  who  met  the  other 
conditions  of  the  exemption  should  be 
aotitled  to  the  relief  provided  in  the 
exemption.  Aocordin^y,  the 
Depaitment  has  modified  the  final 
exemption  aa  requested  by  the 
commenter. 

Sectkm  Ka)  of  the  propoeed 
axamption  provided  that: 

(a)  All  delinquent  participant 
contributioos  are  restored  to  the  pension 
plan  plus  the  greater  of: 

(1)  The  amount  that  otherwise  would 
have  been  earned  on  the  paitidpant 
contributions  bom  the  date  on  which 
such  contributions  were  paid  to,  or 
withheld  by,  the  employer  until  such 
money  is  fuUy  restored  to  the  plan,  had 
such  contributions  been  invested  in 
accordance  with  applicable  plan 
provisions,  or 

(2)  The  amount  the  participant  would 
have  earned  on  the  participant 
contributians  during  such  period  using 
an  interest  rate  equal  to  the 
underpayment  rate  defined  in  section 
6621(a)(2)  of  the  Code  from  the  date  on 
which  such  contributions  were  paid  to, 
or  ¥rithheld  by,  the  employer  until  sudi 
mooev  is  fully  restored  to  the  plan. 

In  the  preamble  to  the  propoeed 
exemption,  (61  FR  9199,  9202)  the 
Department  noted  that  this  condition 
requires  that  the  earnings  be  calculated 
on  an  account  by  account  basis  in  order 
to  mimir  the  earnings  the  participants 
would  have  otherwise  accrue<L 

A  number  of  telephone  callers 
objected  to  this  requiremeol  Acconliiig 
to  the  callers,  it  would  be 
administratively  burdensome  and  costly 
to  spedScally  determine  what  each 
participant  would  have  earned  on  his  or 
her  account  balance  during  the 
pertinent  period.  Two  of  the  callers 
requested  that  the  Department  confirm 
that  the  condition  requiring  an  account 
by  account  calculation  would  be 
satisfied  if  an  aamings  bctor  equal  to 


the  highaat  rata  of  return  ganaratsd  l» 
any  of  the  invaatmant  options  otbrad 
under  the  plan  during  the  applicable 
period  wBfr  applied  to  each  of  the 
aflactad  aocounta.  In  the  Department's 
view,  the  altaniative  suggested  by  the 
callers  would  satisfy  the  requirements  of 
section  1(a),  while  reducing  overall 
burdens  and  costa,  since  each 
participant  would  raoaive,  at  a 
minimtim,  the  amount  that  olharwlae 
would  have  accrued  on  his  or  har 
account 

Several  telephone  calleis  expraased 
confusion  ragartling  eligibility  lew 
exempt!  ve  lalief  under  the  proposal  if 
the  earnings  on  delinquent 
contributions  had  been  repaid  prior  to  - 
the  aBective  dale  of  tba  Program.  The 
Department  has  modified  section  1(b)  of 
the  final  exemption  to  dariiy  that 
exemptive  relief  is  available  for  the 
restoration  of  eemings  on  or  after 
November  28, 1995,  which  are 
attributable  to  delinquent  contributioos 
that  have  been  restored  to  a  plan  prior 
to  the  eflecdve  date  of  the  Program. 

Hnally,  the  Department  has 
determined  on  its  own  motion  to  modify 
the  requlrsment  in  Section  Ka)  (1)  and 
(2)  of  the  proposed  exemption  which 
provides  that  earnings  on  delinquent 
participant  contributions  shall  be 
calculated  from  the  date  that  such 
contributions  were  paid  to  or  withheld 
by  the  employer.  This  conditioo  as 
proposed  impoaes  a  more  stringent 
requirement  on  the  calculation  of 
earnings  than  required  by  the 
participant  contribution  legulation.' 
The  Department  has  reconsidered  this 
requirement  and  determined  not  to 
require  employers  to  restore  more 
earnings  under  the  Program  than 
otherwise  would  have  been  required  if 
the  participant  contributions  had  been 
transmitted  in  a  timely  maimer. 
Accordingly,  section  1(a)  (1)  and  (2)  of 


'  Tha  iml  pwtlripffil  ontTifautiaa  raguktiaa, 
wliidl  «iM  pmnnlytiid  In  ISSS.  pravld»  tbit  tlw 
— MU  of  s  plan  todiKk  ■moiinrt  (othar  than  union 
duM)  that  a  putlcipanl  or  fa«o«ficiary  payf  to  an 
amplo^.  or  aiiionnta  that  a  partkipant  has 
widihald  fcnm  liia  dir  hv  wagaa  by  an  anployar.  Ear 
rontrlbuttoi  to  tha  plan  aa  of  tha  aarilaat  data  on 
which  Micfa  tnotrifaiitloiu  can  raaaooabty  ba 
M%ia|ilail  frcm  tfa*  mnpUnmtt  ganaial  aaaata.  bat 
lo  no  awt  mora  than  90  da]n  from  tha  data  on 
which  nch  asuiuits  aroraoalnd  1);  Ih*  amplojw 
(in  tha  caoa  of  aaounta  that  a  participant  or 
banafldvy  pajn  ID  an  impkiTat) «  90  day>  bom 
tha  data  on  wiklch  auch  aooualf  would  odMTwiM 
hara  boan  pojrabla  to  tha  paftldpanl  in  caah  (in  cua 
of  annua  wKlihald  bjr  an  amployar  frnn  a 
paiticipaal'a  waaM).  I9CFII  2S10.1-t02. 

Tha  Dapanmanl  noiaa  that  a  noUca  of  pnpoaad 
nilamaklB(  waa  pnbUabad  in  tha  Fadvd  I^^SHr 
on  Docambar  20. 1995  (ao  FK  saoaa)  which  wmld 
miM  tha  tSeS  rogulation  by  '•K*«||t'>g  tha 
msdmimi  paclod  dnilni  which  paitidnant 
conuitwtiooa  to  an  «nployaa  baoaflt  pun  may  ba 
traatad  aa  olfaar  than  "plan  Maau". 


the  final  examptian  haa  been  modified 
to  require  that  earnings  on  delinquent 
contributions  be  calculated  as  of  the 
earliest  date  on  which  the  particdpant 
contributiona  could  have  been 
reasonably  segregated  bom  the 
employer's  genera]  assets  as  required  by 
the  participant  contribution  regulatioii.' 

Diacaasiaa  af  the  ExamptioB 

1.  Scope 

The  exemption  provides  conditional 
raliaf  from  the  restrictions  of  sections 
406(aMl)  (A)  through  P).  406(b)(1)  and 
406(b)(2)  of  ERISA  and  the  sanctions 
resulting  bom  the  application  of  section 
4975  (a)  and  (b)  of  the  Ck>de,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  for  transactions  that  result 
bom  a  person's  bdlure  to  transmit 
participant  contributions  to  pensiim 
plans  within  the  time  baroes  required 
by  the  participant  contribution 
regulation,  provided  that  such 
delinquent  contributions  are  restored  to 
theplans  together  with  lost  earnings. 

The  Department  notes  that  the 
exemption  only  provides  relief  for  those 
transactions  involving  delinquent 
participant  contributions  and  earnings 
that  are  restored  to  pension  plans  no 
later  than  September  7, 1996.  The 
payiQents  to  the  plan  must  relate  to 
amounts  paid  by  participants  to,  or 
withheld  by,  an  employer  for 
contribution  to  a  plan  no  later  than 
April  5, 1996.-« 

2.  CondMoia 

The  ejcemption  coalaina  conditions. 

as  discussed  below,  which  the 
Department  views  as  oeoesaaiy  to 
ensure  that  any  transaction  covered  by 
the  exemption  are  in  the  interests  of 
plan  participants  and  benefideries  and 
to  support  a  finding  that  the  exemption 
meets  the  statutory  standards  of  section 
408(a)  of  ERISA. 

Under  the  exemption,  all  delinquent 
paitidpant  contributions  must  be 
restored  to  the  pension  plan  plus 
earnings  from  the  earliest  date  on  which 
such  contributions  could  have  been 
reasonably  segregated  from  the 
employer's  ggneial  assets  tmtil  such 
money  is  restored  to  tha  plan.  The 
earnings  are  calculated  at  the  greeter  of: 
(1)  The  amount  that  would  have  been 
earned  on  the  paitidpant  contributions 
during  such  period  if  applicable  plan 
provisions  had  been  followed,  or  (2)  the 
amount  that  would  have  been  earned  on 
the  participant  contributions  during 


■Tha  tlatianuiautnom  that  caiaapuuding 
cbangaa  hm  alao  boon  mada  to  tha  raapadiTB 
pnrisioiii  of  tha  Fnaica  PajrtadL  Prapam. 

*  Hh  Oapanmaat  notaa  that  thia  data  con»apond> 
>o  tha  data  rantainad  in  tha  PngiaML 
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such  period  using  an  interest  rate  equal 
to  the  underpayment  rate  defined  in 
section  6621(a)(2)  of  the  Code  during 
such  period.'  In  the  Department's  view, 
this  condition  requires  that  the  earnings 
be  calculated  on  an  account  by  account 
basis  in  order  to  mirror  the  «««mlng«  the 
partidpants  would  have  otherwise 
accrued.  As  previously  noted,  this 
requirement  would  not  preclude  a 
calculation  which  used  an  earnings 
hctor  equal  to  the  highest  rale  of  return 
generetod  by  any  of  the  investment 
options  offered  imder  the  plan  during 
the  applicable  period  for  each  of  the 
affected  accounts. 

Second,  the  exemption  requires  that 
the  total  of  all  outstanding  delinquent 
partidpant  contributions  on  March  7, 
1996,  excluding  earnings,  does  not 
exceed  the  aggregate  amount  of 
paitidpant  contributions  that  were 
received  or  withheld  by  an  employer 
bom  the  employees'  wages  for  the 
calendar  year  199S.  For  those 
delinquent  partidpant  contributions 
restored  to  plans  an  or  after  November 
28,  1995,  but  before  March  7, 1996,  the 
total  of  all  outstanding  delinquent 
paitidpant  contributioiu,  excluding 
earnings,  on  November  26, 1995  does 
not  exceed  the  aggregate  amount  of 
partidpant  contributions  that  were 
received  or  withheld  by  an  employer 
bom  the  employees'  wages  for  the 
twelve  calendar  months  immetiiately 
preceding  November  1995.  Provided 
that  the  (necading  limitation  is  met.  the 
exemption  also  would  permit  the 
restoration  on  or  after  November  28, 
1995  of  any  earnings  that  are 
attributable  to  partidpant  contributions 
that  have  been  restored  to  the  plan  prior 
to  the  effiective  date  of  the  Program. 

Third,  the  exemption  requires  that  the 
person  meet  the  requirements  set  forth 
in  paragraphs  (2)  through  (6)  of  the 
Program.  'Those  requirements  include, 
among  other  things,  that:  (1)  the  person 
notify  the  Department  in  writing  of  its 
intention  to  parUdpate  in  the  Program 
and  provide  written  evidence 
demonstrating  that  partidpant 
contributions  and  earnings  have  been 
restored  to  the  plan:  (2)  the  person 
notify  affected  participants  (and  sand  a 
copy  to  the  Department)  that  prior 
delinqtjent  contributions  and  lost 


"Tha  undarpaymont  tata  dafinad  in  sadioo 
6S21(aK2|  l>  baaad  on  the  Fadaral  shorttCTm  rata 
detanninad  quaitarly  by  Iha  Seortaiy  of  tlia 
Treasury  tna  ta  dasignad  lo  raOad  moilcet  ralaa  of 
Intarest  ralhor  than  Mrve  af  a  panatty.  Courts  have 
appliod  rates  dstemiined  undsr  section  6621  in 
awarding  prejudgment  interest  in  cases  under  title 
lot  ERISA-  Uanin  v.  Hariiitm,  No.  BJ-NOllSJtD. 
Utah  Mar.  31, 19921  IS  Emp.  Ban.  Cases  (BIM) 
n3S.  11S3:  Whitfitld  V.  Cohen.  SSS  F.  Supp.  188. 
193  (E.D.N.Y.  19881:  WMpM  T.  Tomooo,  882  F. 
Supp.  1U7. 1908  (E.IXN.Y.  1988). 


earnings  have  kieen  restored  to  their 
accounts  punuant  to  partidpation  in 
the  Program;  (3)  at  the  time  of 
notification  to  the  Department  of  the 
person's  determination  to  partidpate  in 
the  Program,  neither  the  Department  nor 
any  other  Federal  agency  has  informed 
such  person  of  its  intention  to 
investigate  or  examine  the  plan  or 
otherwise  make  inquiry  with  respect  to 
the  status  of  paitidpant  contributions 
under  the  plan;  and  (4)  the  person  must 
certify  in  writing,  under  oath,  that  it  is 
in  compliance  with  the  requirements  of 
the  Program  and,  to  its  knowledge,  not 
the  subject  of  any  criminal  investigation 
or  prosecution  involving  any  offense 
against  the  United  States:  has  not  been 
convicted  of  any  criminal  oHense 
involving  employee  benefit  plans  or  any 
other  offense  involving  finandal 
misconduct,  nor  entered  into  a  consent 
decree  with  the  Department  or  have 
been  found  by  a  court  of  competent 
jurisdiction  to  have  violated  any 
fidudaiy  responsibility  provision  of 
ERISA. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  ERISA  and  section  4975(c)(2) 
of  the  CMa  does  not  relieve  a  fidudaiy 
or  otber  party  in  interest  or  disqualified 
person  with  respect  to  a  plan  bom 
certain  other  provisions  of  ERISA  and 
the  Code  to  wnich  the  exemption  does 
not  expressly  apply  and  the  general 
fiduciary  responsibility  provisions  of 
section  404  of  ERISi\.  Section  404 
requires,  in  part,  that  a  fidudary 
dischaige  his  or  her  duties  respecting 
the  plan  solely  in  the  interests  of  the 
partidpants  and  beneficiaries  of  the 
plan  and  in  a  prudent  bshion  in 
accordance  with  section  404(a)(1)(B)  of 
ERISA.  Nevertheless,  the  Department 
notes  that  those  persons  who  comply 
with  the  conditions  of  the  Pension 
Payback  Program  will  avoid  potential 
EIUSA  dvil  actions  initiated  by  the 
Department  resulting  from  their  failure 
to  timely  remit  partidpant  contributions 
to  pension  plans. 

(2)  The  exemption,  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  ERISA  or  section 
4975(c)(1)(F)  of  the  Code.  * 

(3)  In  accordance  with  section  408(8) 
of  ERISA  and  section  4g7S(c)(2)  of  the 
Code,  and  based  upon  the  entire  record, 
the  Department  Finds  that  the  exemption 
is  administratively  feasible,  In  the 
interests  of  plans  and  of  partidpants 
and  benefidaries  and  protective  of  the 
rights  of  partidpants  and  benefidaries 
of  such  plans. 


(4)  The  exemption  is  supplemental  tp, 
and  not  in  dentation  of  other 
provisions  of  ERISA  and  the  Coda, 
induding  statutory  or  adminittntlTe 
exempUcms  and  tiansiUtmal  rulaa. 
Furthermore,  the  foct  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exempticm  is  not  dispositive  of 
whether  the  transaction  is  in  bet  a 
prohibited  tiansacticm. 

(5)  The  class  exemption  is  appUcable 
to  a  transaction  only  if  the  conditions 
spedfied  in  the  class  exemption  are 
satisfied. 

Exemption 

Accordingly,  the  foUowlog  exemption 
is  granted  under  the  authority  of  section 
408(a)  of  ERISA  and  section  4975(cH2) 
of  the  Cxide,  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  2570, 
subpart  B  (55  FR  32836,  August  10, 
1990). 

I.  "The  restrictions  of  sections  406(aKl) 
(A)  through  (D).  406(b)(1)  and  406(b)(2) 
of  ERISA  and  the  sanctions  resulting 
bom  the  application  of  section  4975  (a) 
and  (b)  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (El  of  the  Code, 
shall  not  apply  to  transactions  that 
result  bom  a  person's  bilura  to  transmit 
partidpant  contributions  to  a  pension 
plan  within  the  time  frames  required  by 
the  plan  asset — partidpant  contribulian 
regulation  (29  CFR  2510.3-102), 
provided  that  the  following  ccmditicms 
are  met: 

(a)  All  delinquent  partidpant 
ctmtributions  are  restored  to  the  pension 
plan  plus  the  greater  of: 

(1)  The  amount  that  otherwise  woiUd 
have  been  earned  on  the  participant 
contributions  bom  the  earliest  liate  on 
which  such  ccmtributions  could  have 
been  reasonably  segregated  bom  the 
employer's  general  assets  (as  required 
by  the  plan  asset-participant 
contribution  regulation)  imtil  such 
money  is  fully  restored  to  the  plan,  had 
such  contributitms  been  invested  in 
accordance  with  applicable  plan 
provisions,  or 

(2)  The  amount  the  partidpant  would 
have  earned  on  the  participant 
contributions  during  such  period  using 
an  interest  rate  equal  to  the 
imderpayment  rate  defined  in  section 
6e21(a)(2)  of  the  Oxle  bom  the  earliest 
date  on  which  such  contributions  coiUd 
have  been  reasonably  segregated  bom 
the  employer's  general  assets  tmtil  sucdi 
money  is  hilly  restored  to  the  plan. 

(b)  ror  amounts  restored  on  or  after 
March  7, 1996,  the  total  of  all 
outstanding  delinquent  participant 
contributions  on  March  7, 1996, 
excluding  earnings,  does  not  exceed  the 
aggregate  amount  of  partidpant 
contributions  that  were  paid  to,  or 
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withbeld  by,  the  employar  for  .-. 
contribution  to  the  plan  tor  ntliniHir 
year  1995.  For  tho6e  delinquent 
participant  contributions  rsstoted  to 
plans  on  or  alter  November  28, 1995, 
but  prior  to  March  7, 1996,  the  total  of 
all  outstanding  participant  contributions 
on  November  26. 1995,  excluding 
earnings,  does  not  exceed  the  aggregate 
amount  of  partidpant  contributions  that 
were  paid  to,  or  withheld  by,  the 
employer  for  contribution  to  the  plan  for 
the  prior  twelve  calendar  months 
immediately  preceding  November  1995. 
Provided  tluit  the  prending  limitafion  is 
met.  the  exemption  shall  apply  without 
limit  to  the  restoration  on  or  after 
November  28, 1995  of  any  ■«"'■"£*  that 
are  attributable  to  delinquent 
participant  contributions  that  have  been 
restormi  to  the  plan  prior  to  the  effective 
data  of  the  Prwram. 

(c)  The  oon<utions  set  forth  in 
paragraphs  (2)  through  (6)  of  the 
Program  are  met 

ITDeBnitions.     .^ 

For  purposes  of  thu  exemption: 

(a)  'nie  term  "plan"  means  an 
employee  pension  benefit  plan 
described  in  section  3(2)  of  ERISA. 

.  (b)  The  term  "peison"  means  a  person 
as  that  tenn  is  defined  in  section  3(9)  of 
ERISA. 

(cj  The  term  "Program"  means  the 
Pension  Payback  Program  published  by 
the  Department  on  March  7, 1996  (46  FR 
9203). 

m.  Efiective  Date:  The  exemption 
provides  retroactive  and  prospective 
relief  for  those  transactions  involving 
participant  contributions  and  «^amlng^ 
that  an  restored  to  pension  plans  on  or 
after  November  28. 1995  but  no  later 
than  September  7.  1996.  Such 
restorative  payments  must  relate  to 
amounts  paid  to,  or  withheld  by.  an 
employer  for  contribution  to  a  plan  no 
later  than  April  6, 1996. 

Sigaed  at  Washington.  D.C  Uiis  30th  da; 
of  July.  1996. 
Oianagaij. 

Astistant  Secretaiy,  Pension  and  Wdfdre 
Benefits  Adminiatniion.  DepaTtment  of 
Labor. 
(FR  Doc  96-19718  nied  8-1-96:  B:45  am] 
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Pwwlon  Puybtttk  PioyiMii  (Anwndwl) 

AQBtCY:  Pension  and  Welbre  Benefits 
Administration.  Department  of  Labor. 
ACTION:  Notice  of  adoption  of  amended 
voluntary  compliance  program  for 


lestotatiaa  of  delinquent  participant 
contributiaas.  - 

SUMMARY:  This  doc:ument  annoimces 
certain  amendments  to  a  voluntary 
compliance  program  adopted  by  the 
Department  on  March  7, 1996.  The 
program  allows  certain  persons  to  avoid 
potential  Employee  Retirement  Income 
Security  Act  (ERISA)  civil  actions 
initiated  by  the  Department  of  Labor, 
the  assessment  of  civil  penalties  under 
section  502(1)  of  ERISA  and  Federal 
oiminal  prosecutions  arising  from  their 
failure  to  timely  remit  participant 
contributiona  and  the  failure  to  disclose 
such  non-remittance.  The  program  also 
includes  relief  from  certain  prohibited 
transaction  liability.  The  amendments 
allow  additional  persons  to  take 
advantage  of  the  program  and  clarify 
certain  requirements.  These 
amendments  primarily  conform  the 
terms  of  the  program  to  a  prohibited 
transaction  class  exemption  that  the 
Department  is  also  publishing  today. 
OATEK  As  amended  by  this  notice,  the 
program  applies  to  certain  delinquent 
contributions,  and  lost  earnings  on 
delinquent  participant  contributions, 
that  are  restored  to  pension  plans  on  or 
after  November  28, 1995,  but  no  later 
than  September  7, 1996.  Restorative 
payments  must  relate  to  amounts  paid 
by  participants  or  withheld  by  an 
employer  fixim  participants'  wages  for 
contribution  to  a  pension  plan  on  or 
before  April  6. 1996.  Written 
notification  of  intention  to  participate  in 
the  program  must  be  received  by  the 
Department  no  later  than  September  7, 
1996. 

ADOnESSES:  Notification  of  intention  to 
participate  in  the  program  must  be  sent 
in  writing  to:  Pension  Payback  Program, 
Pension  and  Welfare  Benefits 
Administiation,  U.S.  Department  of 
Ubor,  P.O.  Box  77235,  Washington.  DC 
20013-7235. 

FOR  FUnnCR  MFOMMTIOM  OONTACT: 
Jeffrey  Monhart.  Pension  Investigator. 
Office  of  Enforcement.  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 
(202)  219-4377.  (This  is  not  a  loll-free 
number). 

SUPPlBkBIMRV  MFOMMTION:  On  March 
7, 1996.  the  Department  published  in 
the  Federal  Ragiater  a  notice  of 
adoption  of  a  voluntary  compliance 
program  for  restoraUoD  of  delinquent 
participant  contributions.  61  FR  9203. 
The  program,  which  is  referred  to  as  the 
Pension  Payback  Program,  is  designed 
to  eiux)urage  employers  to  restore 
delinquent  participant  contributions  to 
«nployee  pension  benefit  plans  as 
defined  in  sectioo  3(2)  of  ERISA.  Under 


the  program,  amployera  who  are  eligible 
to  participate  and  who  comply  with  its 
conditions,  may  avoid  potential  civil 
actions  under  ERISA  brought  by  the 
Department,  and  Federal  criminal 
prosecutions  arising  from  their  biluie  to 
timely  remit  participant  contributions 
and  from  the  failure  to  disclose  such 
non-remittance. 

As  a  pari  of  the  program,  the 
Department  also  published  in  the 
Federal  Register  on  March  7.  a 
proposed  class  exemption  frtsm  the 
prohibited  transaction  provisions  of 
ERISA.  61  FR  9199.  In  the  notice  of 
adoption,  the  Department  stated  that 
employers  who  participate  in  the 
program  could  rely  on  the  proposed 
exemption  notwithstanding  any 
subsequent  modifications  made  in 
tabuing  the  final  exemption.  Pending 
promulgation  by  the  Department  of  the 
final  class  exemption,  the  Department 
stated  that  it  would  not  pursue 
enforcement  against  employers  who 
comply  with  the  conditions  of  the 
program  and  the  proposed  class 
exemption  with  respect  to  any 
prohibited  transaction  liability  which 
may  have  arisen  as  a  result  of  a  delay 
in  forwarding  participant  contributions. 
Similarly,  the  Internal  Revenue  Service 
advised  the  Department  that  it  would 
not  seek  to  impose  the  sanctions  under 
sections  4975  (a)  and  (b)  of  the  Internal 
Revwue  Code  with  respect  to  any 
prohibited  transaction  that  meets  the 
requirements  of  the  proposed  class 
exemption. 

Today,  the  Department  is  publishing 
in  the  Federal  Register  the  final  class 
exemption  setting  forth  the  conditions 
for  retroactive  relief  from  ERISA's 
prohibited  transaction  provisions  for 
eligible  persons  who  comply  with  the 
conditions  of  the  program.  As  a  result  of 
comments  responding  to  the  proposed 
exemption,  the  final  exemption  contains 
changes  that,  among  other  things, 
increase  the  number  of  persons  who 
may  take  advantage  of  the  program.  A 
description  of  the  changes  and  a 
discussion  of  the  reasons  for  them 
appear  in  the  supplementary 
information  to  the  final  class  exemption 
published  today. 

This  document  amends  and 
supersedes  the  notice  of  adoption  of  the 
program  issued  on  March  7, 1996,  sd 
that  the  terms  of  the  program  as  a  whole 
will  remain  consistent  with  the  terms  of 
the  final  class  exemption.  The  principal 
amendment  is  that  dte  program  now 
applies  to  persons  who  restore  or  have 
restored  delinquent  participant 
contributions  and  earnings  at  any  time 
on  or  after  November  28.  1995,  until 
September  7. 1996.  'The  restored 
amounts  must  still  relate  to  delinquent 
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participant  contributions  that  were 
received  or  withheld  by  the  employer 
no  later  than  April  6. 1096. 

As  a  result  oi  this  diange.  it  is 
necessary  to  amend  the  condition  in  the 
program  that  the  mnvimum  amount  of 
outBtanding  dallnqneTit  participant 
contributians  <m  Much  7, 1996. 
excluding  earnings,  must  not  exceed  the 
aggrenta  amotint  ot  participent 
oontiunitioas  that  were  ivceived  or 
withheld  fbc  the  1995  calendar  year. 
This  coaditlon  remains  unchanged  far 
restoratiaaa  that  occur  on  or  after  March 
7. 1996.  Undartbe  amendad  program, 
for  lestuiaUons  that  occurred  on  or  after 
November  28. 1995  and  prior  to  March 
7, 1995,  the  total  outstanding  delinquent 
participant  contributions  on  Noveinoer 
28. 1S9S.  excluding  earnings,  mtist  not 
have  exceeded  the  aggragaia  partidpant 
contributians  received  or  wiuiheld  from 
the  employees'  wages  for  the  twelve 
ralwndar  months  immediately  preceding 
November  1995. 

This  document  reflects  an  amendment 
of  the  program  provisions  far 
calculation  of  the  — ming«  or  interest 
that  must  be  restored  in  addition  to 
delinquent  participant  contributians. 
Under  the  amendirimit.  the  earnings  or 
interest  must  be  calculated  from  the 
earliest  date  on  which  such 
contributioos  reasonably  could  have 
been  segregated  from  the  employer's 
general  assets.  Under  the  program  as 
originally  announced,  earnings  or 
interest  were  required  to  be  calculated 
from  the  date  on  which  the  participant 
contribution  was  received  or  withheld 
by  the  employer. 

This  document  also  contains  a'^ 
number  of  minor  amendments  intended 
to  eliminate  certain  repetitive 
provisions  of  the  program  when  it  was 
originally  issued  and  clarify  the 
language  and  structure  of  iU  provisions. 
The  amendments  contained  in  this 
document  are  efiective  as  of  March  7. 
1996,  the  date  on  which  the  Department 
first  published  the  Program  in  me 
Federal  Ragiatar. 

Except  as  provided  in  the  class 
exemption,  the  Program  does  not  afibrd 
relief  from  dvil  actions  that  may  be 
filed  by  persons  other  than  the 
Departments  of  Labor  and  Justice,  and 
the  Internal  Revenue  Service.  Persoiu 
who  have  complied  with  the 
exemption's  conditions  will  not  be 
subject  to  the  restrictions  of  eactiims 
406(a)(1)  (A)  through  (D),  406(b)(1)  and 
406(b)(2)  of  ERISA  and  the  sanctions 
resulting  from  the  application  of  section 
4975  (a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  for  transactions  that  result 
from  such  persons's  bilure  to  transmit 
partidpant  contributions  to  pension 


plans  in  accordance  with  the  time 
frames  deactihed  in  the  participant 
oHibributlon  regulation  at  29  (TR 
2510.3-102.  Tlw  Program  does  not 
apply  to  criminal  prosecutions  brought 
l^  State  government,  although  the 
Department  has  determined  not  to 
affirmatively  reCar  informatioo  to  the 
States  for  criminal  prosecution 
concerning  parsons  who  voltmtarily 
restore  partidpant  contributions  in 
accoidancB  with  the  tarms  of  tha 
program. 

NatlcaafAdiniHnn  of  Amended 
Volmlary  CanpUaaca  Program  for 
Kaaioratian  of  DaUaqoant  Participani 
Contrilwrtioa 

Amended  Pension  Payback  Program 

The  Department  of  Labor  (the 
Depaitmont)  today  announced  adoption 
of  the  Amended  Pension  Paybadc 
Program  (the  Program)  whidi  is 
designed  to  benefit  workers  by 
encouraging  employers  to  restore 
delinquent  partidpant  contributions 
plus  lost  earnings  to  pension  plans.  The 
Program,  which  suposedes  a  program 
announced  on  March  7, 1996  (81  FR 
9199),  is  targeted  at  "persons",  as  that 
term  ia  defined  at  section  3(9)  of  the 
Employee  Retirement  Income  Security 
Act  (ERISA),  who  failed  to  transfer 
partidpant  contributions  to  pension 
plans  defined  under  section  3(2)  of 
ERISA  including  section  401  (k)  plans, 
in  accordance  with  the  time  fraines 
described  by  the  Department's 
regulations,  and  thus  Violated  Title  I  of 
ERISA. 

The  Program  is  available  to  certain 
persons  who  voluntarily  restore,  or  have 
restored,  delinquent  partidpant 
contributions  to  pension  plans  in 
accordaiKX  with  the  terms  of  the 
Program.  Those  who  comply  with  the 
terms  of  the  Prog;ram  will  avoid 
potential  ERISA  dvil  actions  initiated 
by  the  Department,  the  assessment  of 
dvil  penalties  under  section  502(1)  of 
ERISA  and  Federal  criminal 
prosecutions  arising  from  their  hilure  to 
timely  remit  such  contributions  and 
non-disclosure  of  the  non-remittance. 
The  Department  of  Jtistice  has  indicated 
its  support  for  the  Program.  The 
Department  of  Labor  will  not  pursue 
enforcement  against  persons  who 
comply  with  the  conditions  of  the 
Program  with  respect  to  any  prohibited 
transaction  liability  which  may  have 
arisen  as  a  result  of  the  person's  delay 
in  forwarding  the  partidpant 
contributioos  and  who  comply  with  the 
class  exemption  setting  forth  the 
conditions  for  retroactive  exemptive 
relief  published  by  the  Department 
today  in  the  Federal  Ragiater.  The 


Department  has  further  determined  not 
to  affirmatively  refer  informatiim  to  the 
states  for  criminal  prosecution 
concerning  those  persons  who 
voluntarily  restore  partidpant 
contributioos  in  accordance  with  the 
Program.  The  Department  has  also 
granted  a  class  examption  (published 
today  in  the  Fodssal  KagistBr)  under 
ssction  40B(a)  of  ERISA  Witt  respect  to 
prohibitsd  transactiodu  which  mayhave 
arissn  as  a  result  of  a  delay  in  remitting 
partidpant  contributions. 

The  Program  only  applies  to  certain 
delinquent  partidpant  contributians 
plus  esmings  that  are  lesluied  to 
pension  pUms  on  or  after  November  28. 

1995,  but  no  later  than  September  7. 

1996.  Such  restorative  payments  must 
relate  to  amounts  paid  by  partidpants  or 
withheld  by  an  employer  bom 
partidpants'  wages  for  contribution  to  a 
plan  on  or  before  April  6, 1996.  The 
Program  also  applies  to  the  restoration, 
on  or  after  November  28, 1995.  but  no 
later  than  September  7. 1996,  of  any 
lommgj  attributable  to  delinqtient 
partidpant  contributions  that  were 
restored  to  the  plaa  prior  to  November 
28, 1995.  without  limit  as  to  the  amount 
of  such  eemings. 

The  Program  is  available  only  if  the 
following  conditions  are  met: 

(1)  All  delinquent  partidpant 
contributions,  are  restored  to  the 
employee  benefit  plan  plus  the  greater 
of  (a)  or  (b)  below. 

(a)  The  amount  that  otherwise  would 
have  been  earned  on  the  partidpant 
oontributiom  from  the  earliest  date  on 
which  such  contributions  reasonably 
could  have  been  segregated  from  the 
employer's  general  assets  by  the 
employer  until  the  date  such  money  is 
fiilly  restored  to  the  plan  had  such 
contributions  been  invested  during  such 
period  in  accordance  with  applicable 
plan  provisions,  or 

(b)  Interest  at  a  rate  equal  to  the 
underpayment  rate  defined  in  section 
6621(a)(2)  of  the  Internal  Revenue  Code 
from  the  earliest  date  on  which  such 
contributions  reasonably  could  have 
been  segregated  from  the  employer's 
general  assets  by  the  employer  until  the 
date  such  money  is  fully  restored  to  the 
plan. 

In  determining  the  amoiuit  described 
in  (a)  above  for  a  partidpant  direded 
defined  contribution  plan,  the  person 
seeking  relief  under  the  Program  may 
apply  the  highest  rate  of  retiiro  earned 
1^  any  of  the  investment  alternatives 
available  under  the  plan  during  the 
applicable  period. 

(2)  The  total  outstanding  delinquent 
contributions  do  not  exceed  the 
following  limits: 
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(a)  For  amounts  rertorad  on  or  aftar 
March  7, 1996.  the  dsUnquent 
contributions  outstanding  on  March  7, 
1996,  excluding  earnings,  may  not 
exceed  the  aggregate  amount  of 
participant  contrifautiana  that  were 
received  or  withheld  from  the 
employees'  wages  for  calendar  year 
199S. 

(b)  For  amounts  rsstond  on  or  aftar 
Novonber  28, 1995,  but  before  March  7. 
1996,  the  total  of  all  outstanding 
delinquent  participant  contributiaiu, 
excluding  earnings,  on  Novonber  28, 
1995,  cannot  exceed  the  aggregate 
amount  of  participant  contributlans  that 
%vere  received  or  withheld  from  the 
employees'  wages  for  the  twelve 
calendar  months  immediately  preceding 
November  1905. 

(3)  The  Department  is  notified  in 
writing  no  later  than  September  7, 1906 
of  the  person's  decision  to  partidpata  in 
the  Program  and  provided  with:  (a) 
Copies  of  cancelled  checks  or  other 
written  evidence  democatrating  that  all 
participant  contributioiis  and  earnings 
have  been  restored  to  the  employee 
benefit  plan:  (b)  the  ceitificatian 
desczifaed  in  paragraph  (7)  below,  and 
(c)  evidence  of  such  bond  aa  may  be 
required  under  section  412  of  ERISA. 

(4)  The  person  informs  the  afEacted 
participants  within  90  days  following 
the  notification  of  the  Department 
deaciibed  in  paragraph  (3)  above,  that 
prior  delinquent  oontributiona  and  loat 
—"■'"fl*  have  been  raatored  to  their 
accounts  pursuant  to  the  person's 
participation  in  the  Program  and, 
thereafter,  provides  a  copy  of  such 
notification  to  the  DqMiiment  If  a 
statement  of  aceotmt  or  other  scheduled 
communication  between  the  plan  or  its 
sponsor  and  the  participants  is 
scheduled  to  occur  within  this  time 
period,  such  statement  may  include  the 
notification  required  by  this  paragraph. 

(5)  The  person  has  complied  with  ail 
conditions  set  forth  in  the  class 
examptlon  issued  by  the  Department 
today. 

(6)  At  the  time  that  the  Department  is 
notified  of  the  person's  determination  to 
participate  in  the  Program,  neither  the 
Department  nor  any  other  Federal 
agency  has  informed  such  person  of  an 
intention  to  investigate  or  examine  the 
plan  or  otherwise  made  Inquiry  with 
respect  to  the  status  of  participant 
contributions  under  the  plan. 

(7)  Each  person  who  applies  for  relief 
imder  the  program  shall  certify  in 
writing,  under  oath  and  pain  of  perfury, 
that  it  is  in  compliance  with  all  terms 
and  conditions  of  the  Program  and,  to 
its  knowledge,  neither  it  nor  any  person 
acting  under  its  supervision  or  control 


with  respect  to  the  operation  of  an 
ERISA  covered  employee  benefit  plan: 

(a)  Is  the  subject  of  any  criminal 
investigation  or  prosecution  involving 
any  oBeme  against  the  United  States;* 

(b)  Has  been  convicted  of  a  criminal 
ofiense  involving  employee  benefit 
plans  at  any  time  or  any  other  oOsnse 
involving  finanrial  misconduct  which 
was  punishabU  by  imprisonment 
exceeding  one  year  for  which  sentence 
was  imposed  during  the  preceding 
thirteen  jreors  or  wUch  resulted  in 
actual  imprisonment  ending  within  the 
last  thirteen  years,  nor  has  such  person 
entered  into  a  consent  decree  with  the 
Depattmsnt  or  been  found  by  a  court  of 
competent  |urisdictioo  to  have  violated 
any  fidudoy  raspoiiaibiiity  provisions 
of  ERISA  during  such  period;  or 

(c)  Has  sought  to  assist  or  conceal  the 
non-remittance  of  participant 
contributions  by  means  oJF  bribery,  graft 
payments  to  persons  vrtth  responsildlity 
for  ensuring  remittance  of  plam 
ctmtributians  or  with  the  knowing 
assistance  of  persons  engaged  in 
ongoing  criminal  activity. 

Signed  at  Washington,  DC  this  30th  day  of 
July,  isge. 
OtaaliiS, 

AMutant  Secniary,  Pension  and  Welfare 
BenefltB  Adnmatnitioa.  Depaitment  itf 
Labor. 
IFK  Doc  SA-18717  FUad  »-l-W:  a.-4$  am] 


UMARY  OF  CONQRESS 

CopyrIgM  Oflic* 

tDoekst  No.  9(-S  CARP  DSnU] 

Digltai  ParfonnanM  Rlghl  m  Sound 


aosicy:  Copyright  Office,  Libtwy  of 

Congress. 

ACTION:  Preoontroversy  discovery 

schedule  and  request  for  notices  of 

intent  to  participate. 


':  The  Copyright  Office  of  the 
Library  of  Congress  is  announcing  the 
preoontroversy  discovery  schedule, 
including  the  dale  of  initiation  of 
arbitration,  for  the  Copyright  Arbitration 
Royalty  Panel  (CARP)  proceeding  to  set 
the  rates  and  terms  for  the  17  U.S.C.  114 


'For  purpoaM  of  tbU  paragraph,  an  "offeoia" 
includaa  criminal  activity  Eorwnkb  the  Departnunt 
of  lujtics  may  Mek  civil  injunctive  raliaf  ondor  the 
Rackatser  Influenced  and  C^nmipt  Organizations 
ttitata  (la  U.S.C  §  iee4(b)l.  a  "tubject"  is  any 
iodivfduat  or  entity  whose  conduct  is  vrithin  the 
scope  of  any  ooooing  inquiry  being  conducted  by 
a  fiadenl  lnveati^toi{s)  who  is  suthorizsd  to 
investi^te  criminal  offenses  against  the  United 
SUtea. 


compulsory  license  for  nonexempt 
distal  Bubscriptian  transmissions.  The 
Office  is  alao  reqiiesting  interested 
pattias  to  file  comments  on  the  rate 
petition  by  August  30, 1996.  Parties  who 
wish  to  participats  in  the  CARP 
proceeding  must  file  their  Notices  of 
Intent  to  Participate  by  August  30, 1996. 
DATES:  Commeots  on  the  rate  petition, 
and  Notices  of  Intent  to  Participate  are 
due  on  or  before  August  30. 1996. 
ADOMSKS:  If  sent  by  mail,  an  original 
and  five  copies  of  the  comments,  and  an 
original  and  five  copies  of  the  Notice  of 
Intent  to  Participate  should  be 
addressed  to:  Copyright  Arbttrstion 
Royalty  Panel  (CARP),  P.O.  Box  70977, 
Southwest  Station,  Washington,  D.C 
20024.  If  hand  delivered,  an  original 
and  five  copies  of  the  coiunenls,  and  an 
original  and  five  copies  of  the  Notice  of 
Intent  to  Partidpata  should  be  brought 
to:  Office  of  the  Copyright  General 
Counsel,  James  Madison  Memorial 
Building,  Room  LM-407,  First  and 
Independence  Avenue,  S.E., 
Washington  DC.  20540. 
FOR  RnrTHER  MFOtMATION  CCHTACT: 
William  Roberts,  Senior  Attorney,  or 
Tanya  Sandios,  Ci\RP  Specialist. 
Copyright  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977.  Southwest 
Station,  Washington,  DC  20024. 
Telephone  (202)  707-8380.  Telefax: 
(202)  707-8366. 

SUPPLCMBtTART  MFOMIATION:  On 
November  1, 1995,  the  President  signed 
into  law  the  "Digital  Performance  Right 
in  Sound  Recordings  Act  of  1S95" 
("Digital  Perfonnamx  Act").  Pubic  Law 
No.  104-39.  The  Digital  Performance 
Act  creates  an  exclusive  right  for 
copyright  owners  of  sound  recordings, 
subject  to  certain  limitations,  to  perform 
publicly  the  soiuid  recordings  by  meaiu 
of  certain  digital  audio  tranunissions. 
See  17  U.S.C  106(6). 

Among  the  limitations  on  the 
performance  of  a  soimd  recording 
publicly  by  means  of  a  tligital  audio 
transmission  is  the  creation  of  a  new 
compulsory  license  for  nonexempt 
subscription  transmissions.  The  Digital 
Performance  Act  defines  a  "subscriptiim 
transmission"  as  one  that  "is  a 
transmission  that  is  controlled  and 
limited  to  particular  recipients,  and  for 
which  consideration  is  required  to  be 
paid  or  otherwise  given  by  or  on  behalf 
of  the  redpient  to  receive  the 
transmission  or  a  pat:kage  of 
transmissions  including  the 
transmission."  17  U.S.C  114(j)(8).  All       ■ 
nonexempt  subscription  transmissions 
are  eligible  for  section  114  compulsory 
licensing  provided  they  are  not  made  by 
an  "interactive  service,"  which  is 
defined  in  part  as  "one  that  enables  a 
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member  of  the  pubiic  to  receive,  on 
request,  a  transmissitm  of  a  particular 
sound  recording  chosen  by  or  on  behalf 
of  the  ledpient."  See  17  U.S.C.  114(i)(4). 

The  terms  and  rates  of  the  section  114 
statutory  license  are  determined  by 
voluntary  negotiation  among  the 
afiacted  parties  and,  where  necessary, 
compulsory  arbitration  conducted  under 
chapter  8  of  the  Copyright  Act.  On 
December  1, 1095,  the  Copyright  Office 
published  a  notice  in  the  Fedanl 
Ksgistar  initiating  the  voluntary 
negotistian  period  bom  December  1, 
1995,  to  June  1, 1996.  60  FR  81655 
(December  1, 1995).  The  Office 
encouraged  parties  that  negotiated 
voluntary  license  agreements  to  submit 
two  cxjpies  of  the  agreement  to  the 
Office  within  30  days  of  its  execution. 
No  agreements  were  filed  during  this 
period. 

.  Because  an  industry-wide  agreement 
has  not  been  reached,  copyright  owners 
and  entities  performing  sound 
recordings  not  subject  to  a  voluntary 
agreement  shall  be  bovmd  by  the  terms 
and  rates  set  by  a  CARP.  The  Office 
directed  parties  not  subject  to  a 
volimtary  agreement  to  file  their 
petitions  for  s  CARP  prtx:eeding  by 
August  1, 1996.  See  60  FR  61656  (1995). 
On  Jime  4, 1996,  the  Office  received  a 
petition  &om  the  Recording  Industry 
Assodation  of  America  ("RIAA") 
requesting  the  "Librarian  of  Congress  to 
commence  proceedings  to  determine  a 
schedule  of  terms  and  rates  for  a 
statutory  hcense  for  the  public 
performance  of  sound  recordings  via 
those  auiiio  digital  subscription 
transmission  services  currently  in 
operation." 

Pursuant  to  the  RIAA's  petition  and 
the  rules  and  regidations  of  37  CFR  part 
251,  the  Librarian  of  Congress,  upon  the 
recommendation  of  the  Register  of 
Copyrights,  is  annoimcing  the 
preoontroversy  tiiscoveiy  schedule  for 
the  pnxreeding  to  set  terms  and  rates  for 
the  section  114  license,  including  the 
date  CD  whic:h  the  proceetiing  before  the 
CARP  will  be  initiated. 

Notices  of  Intent  To  Paitidpate 

Any  party  wishing  to  appear  before 
the  CARP,  and  to  present  evidence,  in 
this  pnx»eding  must  file  a  Notice  of 
Intent  to  Partidpata  by  August  30, 1996. 
Failure  to  file  a  timely  Notice  of  Intent 
to  Paitidpate  will  predude  a  party  fiom 
partidpaUng  in  this  proceeding. 

Comments  on  RIAA  Petition 

Section  251. 45(a)  of  the  rules  states 
that  "the  Librarian  of  Congress  shall, 
after  receiving  a  petition  for  rate 
adjustment  filed  imder  251.62, '  *  * 
publish  in  the  Federal  Rogister  a  notice 


requesting  interested  parties  to 
comment  on  the  petition  for  rate 
adjustment."  37  CFR  241.45(a).  Any 
party  wishing  to  comment  on  the 
RIAA's  petidoo  should  do  so  by  August 
30, 1996. 

Precontroversy  Discovery  Schedule 

The  Library  of  Congress  is 
aimoundng  the  scheduling  of  the 
precontroversy  discovery  period,  and 
other  procedural  matters,  for  the 
establishment  of  rates  and  tenns  for  the 
section  114  compidsory  license.  In 
addition,  the  Library  is  atmoundng  the 
date  on  whidi  aibittatioo  proceedings 
will  be  initiated  before  a  CARP,  thereby 
commencing  the  ISO-day  arbitration 
period.  Once  a  CARP  has  bee  j 
lamvened,  the  scheduling  of  the 
arbitration  period  is  within  the 
discration  lif  the  CARP  and  wrill  be 
announced  at  that  time. 

A.  Commencement  of  the  Proceeding 
A  rate  adjustment  proceeding  imder 
part  251  of  37  CFR  is  divided  into  two 
essential  phases.  The  first  is  the  45-<iay 
precontroversy  discovery  phase,  during 
which  the  parties  exchange  their  written 
ilired  cases,  exchange  their 
dtxiunentation  and  evidence  in  support 
of  their  written  direct  cases,  and  engage 
in  the  pre-CARP  motions  pndice 
described  in  $  251.45.  The  other  phase 
is  the  proceetiing  before  the  CARP  itself, 
including  the  presentation  of  evidence 
and  the  submission  of  proposed 
findings  by  all  of  the  participating 
parties.  The  proceeding  before  the  CARP 
may  be  in  the  form  of  hearings  or,  in 
accordance  with  the  requirements  of 
§  251.41(b)  of  the  rules,  the  proceeding 
may  be  conducted  solely  on  the  basis  of 
written  pleadings. 

Both  .of  these  phases  to  a  rate 
adjustment  proceeding  require 
significant  amoiuits  of  work,  not  just  for 
the  parties,  but  for  the  Librarian,  the 
Copyright  Office,  and  the  arbitrators  as 
well.  Ine  rate  setting  proceeding  for 
section  114  is  not  the  only  CARP 
proceeding  likely  to  take  place  this  year. 
The  Library  of  Congress  is  currently 
conducting  a  royalty  distribution 
pnx:eeding  under  cJiapter  10  of  the 
Copyright  Act,  a  enable  rate  adjustment 
proceeding,  a  satellite  carrier  rate 
adjustment  proceeding,  and  must 
schedule  a  cable  royalty  distribution 
proceeding,  and  a  satellite  carrier 
royally  ilistribution  pnx»eding  all 
within  this  calendar  year.  It  would  be 
extremely  difficult  for  the  Office  to 
condud  the  precontroversy  tiiscovery 
phase  of  more  than  one  of  these 
proceedings  at  the  same  time,  and  the 
Library  must,  therefore,  condud  them 
sequentially. 


Because  of  the  number  of  CARP 
proceedings  to  be  conducted  this  year, 
and  the  attending  woridoad,  selection  of 
a  date  to  initiate  a  section  114  rate 
setting  prtx^eding  is  not  dependent  on 
the  schedules  of  one  or  more  of  the 
partidpating  parties,  but  must  be 
weighed  against  the  interests  of  all 
-involved.  The  RIAA  filed  their  petition 
in  early  June  1996,  and  it  is  likely  that 
this  arbitration  pi;pcaeding  will  only 
involve  three  other  parties  who  are 
already  aware  of  the  RIAA's  petition. 
The  Library  therefore  believes  that  a 
commencement  of  the  precontroversy 
discovery  period  in  the  early  fall  would 
not  come  as  a  surprise  to  the  afieded 
parties  or  create  an  imdue  burden. 
Aware  of  the  other  proceedings  which 
must  be  scheduled,  the  attending 
workload,  and  the  need  to  manage  the 
interests  of  all  involved,  the  Library  is 
aimotmcing  the  precontroversy 
discovery  schedule  and  arbitration 
period  in  this  proceeding  without 
seeking  further  comment  fiom  the 
partidpating  parties. 

B.  Precontroversy  Discovery  Schedule 
and  Procedures 

Any  party  that  has  filed  a  Notitx  of 
Intent  to  Parddpate  in  the  section  114 
rate  setting  proceeding  is  entitled  to 
participate  in  the  precontroversy 
discovery  poiod.  Each  party  may 
request  of  an  opposing  party 
nonprivileged  dociunents  imderlying 
facts  asserted  in  the  opposing  party's 
written  dired  case.  The  precontroverey 
discovery  period  is  limited  to  discovery 
of  dociunents  related  to  written  dired 
cases  and  any  amendments  made  during 
the  period. 

The  rules  of  the  Library  of  Congress 
do  not  spedfy  any  particular  steps  or 
regimen  to  the  precontroversy  discovery 
perif)d.  We  believe,  however,  that  it  is 
necessary  to  establish  procedural  dates 
for  exchange  of  dociunents  and  filing  of 
motions  within  the  45-day  period  to 
provide  order  and  allow  discovery  to 
pnxsed  smoothly  and  effideotly.  The 
precontroversy  discovery  schedule  set 
forth  by  the  Library  in  the  recent  cable 
distribution  pit>ceeding,  see  54  FR 
14971, 14975-76  (March  21. 1995), 
proved  to  be  successfol  in  promoting  an 
orderly  and  efBdent  discovery  period, 
and  we  have  chosen  to  adopt  the  same 
format  and  strudure  for  the 
precontroversy  discovery  period  in  this 
proceeding. 

The  following  is  the  prec»ntroversy 
discovery  procedural  schedule  with 
coiresponding  deadlines: 
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caae  on  tha  date  pieacribed  abo*«. 
FaUura  to  aubmit  a  timely  filed  wiittan 
diiact  caaa  will  nault  in  Hiamiaaal  of 
that  party'*  caae.  Parties  must  comply 
with  the  fenn  and  content  of  written 
diract  caaa*  as  preseribad  in  $  251.43. 
Each  party  to  the  piocaading  must 
deliver  ■  completa  copy  of  its  written 
diiect  case  to  each  of  the  other  parties 
to  the  proceeding,  as  well  as  file  a 
complete  copy  with  the  Copyii^ 
Office  by  close  of  busineas  on 
September  9. 1996,  the  first  day  of  die 
45^y  period. 

After  the  filing  of  the  written  direct 
caaes,  document  producUoo  will 
proceed  according  to  the  abore- 
deecribed  schedule.  Each  party  may 
request  underlying  documents  related  to 
each  of  the  other  parties'  written  direct 
caaes  by  September  IS,  1996,  and 
lespoues  to  those  requests  are  due  by 
September  25, 1996.  Documents  which 
are  produced  as  a  result  of  the  requests 
must  be  exchanged  by  September  30, 
1996.  It  is  important  to  note  that  all 
initial  document  requests  must  be  made 
by  the  September  18, 1996,  deadline, 
llius,  for  example,  if  one  party  asserts 
facts  that  expr»sly  rely  on  the  results  of 
a  particular  study  that  was  not  included 
in  the  written  direct  case,  another  party 
desiring  production  of  that  study  must 
make  its  request  by  September  18; 
otherwise,  ihe  party  is  not  entitled  to 
production  of  the  study. 

The  procontroversy  discovery 
schedule  also  establishes  deadUnas  for 
follow-up  discovery  requests.  Follow-up 


requests  are  du»by  October  7, 1996,  and 
lasponaaa  to  thoaa  raquaats  an  due  by 
October  11, 1996.  Any  documantatlan 
produced  a*  a  result  of  a  foUow-up 
reqiifeat  must  be  exchanged  fay  October 
18, 1996.  An  example  of  a  foUow-up 
isquest  would  be  as  follows.  In  the 
above  example,  coe  party  axpieaaly 
nliea  on  the  results  of  a  particular  atudy 
vrfaich  is  not  inchuied  in  its  written 
direct  caso.  As  noted  above,  a  party 
desiring  production  of  that  study  or 
survey  must  make  its  le^piest  by 
Septntriier  18, 1086.  I£  aikarracaiving  a 
copy  of  the  study,  the  leviewins  party 
tMrnminaa  that  the  study  banrUy  raUaa 
on  the  raeuhe  of  a  itatiMical  survey,  it 
would  be  appropriate  tor  that  party  to 
make  a  foUoar-up  lequast  for  production 
of  the  alaiiatical  survey  by  te  October 
T  imwilneilllno  rtgiin  fallmn  tn  malm 
a  timety  ibUow>-up  raquaat  would  waive 
that  party's  right  to  lequest  production 
of  the  survey. 

In  addition  to  the  deadlines  far 
document  iaq|uaala  and  productton, 
thaie  are  two  deedliTMi*  for  the  filing  of 


pncuulruversy  motions.  Motions  related 
to  document  production  must  be  filed 
by  October  15, 1996.  Typically,  these 
motions  are  motions  to  compel 
prodtiction  of  lequastad  documents  for 
Ulun  to  produce  diam,  but  they  may 
also  be  motions  for  protective  orders. 
Hnally,  all  other  motions,  petitions  and 
olfactions  must  be  tiled  by  October  23, 
1996,  the  final  day  of  the  45-day 
precontroversy  discovery  period.  These 
motions,  petitioos,  and  objections 
include,  but  are  not  limited  to, 
abjections  to  arbitrators  appearing  on 
the  arbitrator  list  under  S  251.4,  and 
petitions  to  dispense  with  fcsmal 
heerings  under  §  251.41(b). 

Due  to  the  time  limitations  between 
the  procedural  steps  of  Ihe 
precontroveny  discovery  schedule,  we 
are  requiring  that  all  discovery  lequasts 
and  responses  to  such  requests  be 
served  by  hand  or  fax  on  the  party  to 
whom  such  response  or  request  is 
directad.  FiUng  of  requests  and 
responses  with  the  Clopyiight  Office  is 
not  required. 

Filing  and  service  of  all 
precontroversy  motions,  petitions, 
objections,  oppositions  and  replies  shall 
be  as  follows.  In  order  to  be  considered 
properly  filed  with  the  Librarian  and/or 
Copyright  Office,  all  pleadings  must  be 
broi^t  to  the  Copyright  Office  at  the 
following  address  no  later  than  5  p.m. 
of  the  filing  deadline  date:  Office  of  the 
Ragister  of  Copyrights,  Room  LM-403. 
James  Madison  Memorial  Building,  101 
Independence  Avenue,  S£.. 
Washington,  D.C.  20540.  The  form  and 
content  of  all  motions,  petitions, 
obiections,  oppositions  and  replies  filed 


with  the  Offia  must  be  in  compliance 
with  S  251.44  (b)-(e).  As  prorldad  in 
$  251.4S(b),  oppodMona  to  any  motions 
or  petitians  muat  be  filed  with  the 
Office  no  later  than  aevan  businaas  days 
from  the  date  of  filing  of  suck  motioo 
or  petitian.  Replies  an  due  five  business 
days  bom  the  date  of  filing  of  such 
oppositions.  Service  of  all  motions, 
petitions,  objectiaas,  oppoaitians  and 
repliea  must  be  made  oo  counael  or  the 
pattiea  by  means  no  slower  than 
ovsmlght  express  mail  on  the  same  day 
the  pleading  is  filed. 

C.  Initiation  of  AibitmUon 

Because  there  are  two  phases  to  a  rata 
ad)ustment  proceeding — precontroversy 
discovery  and  aibitration— there  are  two 
time  perioda  to  be  acheduled.  The 
ragulationa  do  not  pitivida  how  much 
time  must  separate  pncontrovany 
diacovery  from  tiUHttmi  of  arbitntioiL 
There  is  no  reason  to  schedule  an 
inordiikata  amount  of  time  between  the 
two;  however,  then  must  be  adequate 
time  for  the  Ufadnoian  to  rule  upon  all 
motiona  filed  within  the  45-day 
precontroversy  period.  In  order  to  give 
the  parties  as  much  of  the  month  of 
December  aa  poesible  for  piorewnlings 
before  the  CAKP.  the  Library  will 
initiate  aibitratioa  on  December  2, 1996. 
The  schedule  of  the  arbitntian 
proceeding  will  be  established  by  the 
CARP  after  the  three  arUtntore  have 
bean  aelected.  Delivery  of  the  written 
report  of  the  arbitntors  to  the  Librarian, 
in  accordance  with  17  U.S.C  B02[e), 
must  be  no  later  than  May  30, 1997. 

Dated:  July  29, 1990. 
Marlly  J.  Kretslngg. 
itcti^g  GftiMvo/ COu/iss/. 

Approved; 
}amm  K  lillinglBn, 
The  Libraiian  ofConff9u. 
IFR  [>DC  96-19068  FUsd  6-1-90;  0:45  ami 


NAT10HAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agwicy  infornwUon  CotaeOen 
acwidm:  rfopoeea  woueGHon; 
Commant  RaqiMM 

AOEMCV:  National  An^ves  and  Records 
AdministnUon  (NAKA). 
ACTION:  Notice. 


f.  NARA  is  giving  public  notice 
that  the  agency  proposes  to  renew  the 
information  collections  described  in  this 
notice,  which  are  used  in  the  National 
Historical  Publications  and  Records 
Commission  grant  program.  The  public 
is  invited  to  coniment  on  the  projxMed 
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infomiation  collection  pursUimtlo  the 
Paperwork  Reduction  Act  of  199S, 
DATES:  Written  comments  must  be 
received  on  or  before  October  7. 1996  to 
be  assured  of  consideration. 
AOOncSBCS:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(PIHM-POL),  Room  4100,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Rd,  College  Park,  MD 
20740-6001;  or  faxod  to  301-713-7270; 
or  electronically  mailed  to 
nancy.allard©ardi2  .nara.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Nancy  Allard  at 
telephone  number  301-713-6730,  ext. 
226,  or  fax  number  301-713-7270. 
SUPPIfMBfTART  MFOMUTICN:  Pursuant 
to  the  Paperwork  Reduction  Act  of  199S 
(Public  Law  104-13).  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA: 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  [d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NAKA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  infonnation 
collections: 

1.  Title:  Application  for  attendance  at 
the  Institute  for  the  Editing  of  Historical 
Documents.  ■ 

OMB  number:  309S-0012,  expiration 
date  10/31/96. 

Agency  form  number  None. 

T^pe  of  review:  Regular. 

Affected  public:  Individuals,  often 
already  working  on  documentary 
editing  projects,  who  wish  to  apply  to 
attend  the  annual  one-week  Institute  for 
the  Editing  of  Historical  Documents,  an 
intensive  seminar  in  all  aspects  of 
modem  documentary  editing  techniques 
taught  by  visiting  editors  and 
specialists. 

Estimated  number  of  respondents:  25. 

Estimated  time  per  response:  2  hours. 

Frequency  of  response:  On  occasion, 
no  more  than  annually  (when 


respondent  wishes  to  apply  tor 
attendance  at  the  Institute). 

Estimated  total  armual  burden  hours: 
SO. 

Abstract:  The  application  is  used  by 
the  NHFRC  staff  to  establish  the 
applicants'  qualifications  and  to  permit 
selection  of  those  individuals  best 
quaUfied  to  attend  the  Institute  jointly 
sponsored  by  the  NHPRC,  the  State 
Historical  Society  of  Wisconsin,  and  the 
University  of  Wisconsin.  Selected 
applicants'  forms  are  forwarded  to  the 
resident  advisors  of  the  Institute,  who 
use  them  to  determine  what  areas  of 
instruction  would  be  most  useful  to  the 
applicants. 

2.  Title:  Nstional  Historical 
Publications  and  Records  Commission 
Grant  Program. 

OMB  number:  3095-0013,  expiration 
date  10/31/96. 

Agency  form  number:  None. 

TVpe  of  review:  Regular. 

Affected  public:  Nonprofit 
organizations  and  institutions,  state  and 
local  govomroenl  agencies.  Federally 
acknowledged  or  state-recognized 
Native  American  tribes  or  groups,  and 
individuals  who  apply  for  NHPRC 
grants  for  support  of  historical 
documentary  editions,  archival 
preservation  and  planning  projects,  and 
other  records  projects. 

Estimated  number  of  respondents: 
174  per  year  submit  applications; 
approximately  100  grantees  among  the 
applicAt  respondents  also  submit 
semiannual  narrative  performance 
reports. 

Estimated  time  per  response:  54  hours 
per  application;  2  hours  per  narrative 
report. 

Frequency  of  response:  On  occasion 
for  the  application;  semiannually  for  the 
narrative  report.  Currently,  the  NHPRC 
considers  grant  applications  3  times  per 
year;  respondents  usually  submit  no 
more  than  one  application  per  year. 

Estimated  total  annual  burden  hours: 
9,796  hours. 

Abstract:  The  application  is  used  by 
the  NHPRC  staff,  reviewers,  and  the 
Conunission  to  determine  if  the 
applicant  and  proposed  project  are 
eligible  for  an  NHPRC  grant,  and 
whether  the  proposed  project  is 
methodologically  sound  and  suitable  for 
support.  The  narrative  report  is  used  by 
the  NHPRC  staff  to  monitor  the 
performance  of  grants.  . 

3.  Title:  Applications  for  Archival 
Administration  and  Historical 
Documentary  Editing  Fellowships. 

OMB  number:  3095-0011  and  3095- 
0014,  expiretioo  date  10/31/96.  The 
applications  are  being  combined  in  this 
request  for  OMB  approval  under  the 
control  number  3095-0014. 


Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Individuals  who  wish 
to  apply  for  an  NHPRC  fellowship  in 
archival  administration  or  historical 
documentary  editing.  Applicants  for  the 
archival  administration  fellowship  must 
have  at  least  two  years'  profeaaional 
archival  work  experience;  applicants  for 
the  editing  fellowship  must  hold  an 
Ph.D.  or  have  completed  all 
requirements  for  the  degree  except  the 
dissertation. 

Estimated  number  of  respondents:  15. 

Estimated  time  per  response:  8  hours. 

Frequency  of  response:  Generally  one- 
time. 

EsUrrtated  total  annual  burden  hours: 
120  houre. 

Abstract:  The  application  is  used  by 
the  NHPRC  staff  to  establish  the 
applicants'  qualifications  and  to  permit 
selection  by  the  host  institution  of  those 
individuals  best  qualified  for  the 
fellowships.  One  fellowship  in  archival 
administration  and  one  fellowship  in 
historical  editing  are  awarded  each  year. 

4.  Title:  Application  for  boat 
institutions  of  archival  administration 
and  historical  editing  fellowships. 

OMB  number:  3095-0015.  expiration 
date  10/31/96.  The  current  approval 
covers  only  applicatioru  for  host 
institution  of  the  archival 
administration  fellowship.  The 
application  for  host  institution  of  the 
historical  documentary  editing 
fellowship  is  a  new  infonnation 
collection. 

Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Nonprofit  institutions 
or  organizations  that  have  active 
archival  or  special  collections  programs, 
and  historical  documentary  publication 
projects  that  have  received  an  NHPRC 
grant. 

Estimated  number  of  respondents:  9. 

Estimated  time  per  response:  17 
hours. 

Frequency  of  response:  Generally, 
one-time  although  an  institution  may 
apply  in  subsequent  years. 

Estimated  total  annua]  burden  hours: 
153  houra. 

Abstract:  The  application  is  used  by 
the  NHPRC  suff  to  select  applicants  to 
serve  as  host  institutions  for  the  two 
fellowships  supported  by  the  NHPRC 
each  year. 

Dated:  July  29.  1996. 
L.  SaynoUs  Cafaoam, 
Assistant  Ardiivist  for  Policy  and  IRM 
Services. 

IFR  Doc  96-19620  Filed  B-1-96:  8:45  ami 
aujNO  000*  7tis-ai-i> 
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NATIONAL  SCIENCE  FOUNOAHDN 

PflMcy  Act  a<1»74:  Ctiangaa  10  NSF 
Systama  of  Racoraa 

aUMMARY:  Puisuanl  to  tfaa  Privacy  Act  of 
1974  (5  U.S.C  SS2a),  the  NtUonal 
Science  Foundation  (NSF)  i«  piovlding 
notice  of  changes  to  its  Privacy  Ad 
Systems  of  Rscoids.  Eight  (8)  system 
notices  are  being  deleteid.  The  records 
described  there  are  adequately  covered 
by  existing  govenunent-wide  systems. 
Five  (5)  NSF  system  notices  aie  being 
deleted  because  the  records  tfaeieln  are 
covered  by  other,  mote  cranprabansive 
NSF  system  notices.  Eleven  (11)  NSF 
system  notices  are  being  deleted 
because  the  records  described  tbarein 
are  no  longer  maintained  by  NSF. 

1.  NSF  Airacy  Act  Syataas  of 
■acatils  Cosasad  by  GovanaHat-Wide 
Sysla^  The  following  eight  (8)  NSF 
System  notices  are  being  deleted.  The 
records  dasolbed  therein  are  adequately 
covered  by  existing  govonment-wide 
systems. 

NSF-l.  "Employmant  loquirlM  ind 

Bad^ground  Inficmnadoo." 
NSF-t.  "Confidential  SUIamaat  of 

Employnwnt  and  Financial  lulaieils." 
NSF-11.  "Equal  Employniant  Oppoftunlty." 
NSF-15.  "Health  Servics  Madical  itoooids." 
NSF-17,  "Intsigovammantal  Parwnuwl  Act 

Ajsignmant  A^eamentB." 
NSF-20,  "Minority  Applicant!  lor 

finploymant" 
NSF-2S.  "OCBdal  Psrsonnal  Foldars." 
NSF-32.  "Sepaialad  Employee  Sarrics 

RecottKSF-?)." 
NSF  will  rely  on  the  following  govemment- 

wide  syvtmns  notices  for  Privacy  Act 

requiremants  ragarding  these  reconla. 
OPM/COVT-l,  "Censtal  Penonnal  Racords." 
OPM/GOVT-5.  "Recruiting.  Ruaminlng  and 

Placecoant  Raconls." 
OPM/GOVT-r,  "AppUcant  Race,  Sex. 

National  Origin,  and  Disability  Racords. 
OPM/GOVT-IP.  "EmployM  Medical  File 

System  of  Raoords." 
OGE/GOVT-1,  "Bxacudva  Branch  Public 

Financial  Disclosure  Reports  and  CXher 

^"**^  Progrsm  Records.". 
CXX/GOVT-2.  "Confidential  Statements  of 

Employment  and  Financial  Interests." 
EEOC/GOVT-1.  "Equal  Employment 

Opportunity  in  th«  Federal  GovemmBnt 

Complaint  and  Appeal  l^eoords." 

2.  NSF  Privacy  Act  Syatms  of 
lacovds  Coveiad  by  Other  Hon 
ComprehenaiTa  NSF  Syslsau.  The 
tallowing  five  (5)  NSF  system  noUcas 
are  being  deleted  because  the  records 
therein  are  covered  by  other,  more 
comprehensive  NSF  system  notices. 

NSF-14.  "Gianu  k>  Individuals." 
NSF-21.  "Nominees  for  NaUonal  Medal  of 

Science,  Wateman  Awaid,  Vannevar  Bush 

Award,  and  NSB." 
NSF-37.  "U.S.  Antarctic  Reasaich  Program 

Field  Paxticipanta." 
NSF-3a.  "Revievnr/Panalist  Infomiation 

Subsystem." 


NSF-42.  "Watemian  Award  Nomination 
f^le." 

The  records  in  these  systems  are 
covered  by  the  following  more 
comprehensive  NSF  Systems: 
NSF-12.  "FeUowihipa  and  Other  Awards." 
NSF-36.  "Personnel  Ticking  System 

(Antarctic}." 
NSF-Sl.  "Reviewer/Proposal  File  and 

Ajsocialad  Racords." 

3.  NSF  Privacy  Act  Systems  of 
Kaoards  No  Longer  Baing  Maintained. 
The  following  eleven  (11)  NSF  system 
notices  are  being  deleted  since  the 
records  are  no  longer  maintained  by 
NSF. 

NSF-2,  "Applicants  to  Ccmmiltss  on  the 

Challanges  of  Modem  Society."  Fellowship 

Piogram." 
NSF-S,  "Congressional  Contact  Fib." 
NSF-27.  "Presidential  Inlamships  in  Science 

and  EQglneerin&" 
NSF-31 .  "Science  Education  Applicant 

Information  Subsystem." 
NSF-33,  "Student  Science  Tnining  Pragrem 

Participant  Information." 
NSF-3S.  "Travalen  Voucban  Polders  {g:F 

1012)." 
NSF-tO.  "NSF  Innovatian  Guide  Mailing 

List" 
NSF-M,  "Visiting  Women  Sdenlists  Roster." 
NSF-4S.  "Study  to  Evalu«s  Sdsntifie 

Infannation  Services." 
NSF-tC,  "Sample  of  U.S.  Scientists  Who 

Published  Rssaaich  Papers  During  1978." 
NSF-47,  "NSF  Applied  Raaeaich  Evahiation 

Raster." 

ffftSTNt  MTC:  This  action  Is  sStctive 
immediately  on  August  2. 1996.  * 
I  lailMII.  Written  comments  should  be 
submitted  to  Heiman  C.  Fleming,  NSF 
Privacy  Act  OiHcer,  National  Science 
Foundation,  Division  of  Contracts, 
Policy  and  Oversight,  4201  Wilson 
Boulevard,  Room  485,  Arlingtim,  VA 
22230. 

Dated:  July  29,  IIMMI. 
HsraaaCrlsBiag. 
PrimcyActOtficm. 
IFR  Doc  90-19813  Filed  1-1-90;  a:4S  am) 


NUCLEAR  REQULATORY 


IDocfeal  Noa.  80-aM  and  aO-«q 

CommofnMaHti  Edtaon  Company  and 
MMAmailcan  Enargy  Ceoipany,  (Quad 
CWaa  Nudaar  Poanr  SMIon,  Umta  1 
and2)7  Ordaf  AppravtoiQttM  Indlfaot 
Tranalar  of  Ucanaaa  aa  Part  of  «M 
Cofpofala  RaatniclurinQ  of 
HMMnarlcan  Enargy  Company  by 
EstaWMMnafrt  of  a  Holding  Company 

I 

MidAmerican  Energy  Company  (MEC) 
holds  s  25-percent  ownership  interest  in 


Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2.  Commonwealth  Edison 
Company  (ComEd)  owns  the  ramaining 
75-percant  share  of  the  facility.  MEC 
and  ComEd  are  governed  by  Facility 
Operating  License  Nos.  DPR-29  and 
DPR-30  issued  by  the  U.S.  Atomic 
Energy  Commission  pursuant  to  Pai^SO 
of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  SO)  on 
December  14, 1972.  Under  these 
licenses,  ComEd,  acting  as  agent  and 
representative  of  the  two  tnvners  listed 
on  the  licenses,  has  the  authority  to 
operate  the  Quad  Cities  Nuclear  Power 
Station.  Units  1  and  2.  Quad  Qties  is 
located  in  Rock  Island  County,  Illinois. 


By  letter  dated  April  4, 1996,  MEC 
infonned  the  Conunisaion  that  it  was  in 
the  process  of  implementing  a  corporate 
restructuring.  MBC  proposes  to 
restructure  itself  by  establishing  a 
holding  company,  MidAmerican  Energy 
Holdiius  Company  (MEHC).  which 
would  become  the  parent  corporation 
to.  and  sole  owner  of.  MEC  MEC  would 
continue  to  remain  a  25-percent 
minority  owner  and  possession-only 
licensee  of  the  Quad  Cities  Nuclear 
Power  Sution,  UniU  1  and  Z.  MEC 
would  remain  an  "electric  utility"  as 
defined  in  10  CFR  50.2,  engaged  in  the 
generation,  transmission,  and 
distribution  of  electric  energy  for 
wholesale  and  retail  sale.  Upon 
cimsummation  of  the  restructuring, 
common  stockholders  of  MEC  would 
receive  one  share  of  stock  in  MEHC  in 
exchange  for  eech  share  of  MEC  stodt 
held.  KSC  requested  the  Commission's 
approval  of  this  indirect  license  transfers 
to  the  extent  affected  by  the  proposed 
corporate  restructuring,  pursuant  to  10 
CFR  50.80.  Notice  of  this  request  ibr 
approval  was  published  in  the  Fadaral 
RMleter  on  June  14, 1996  (61  FR  302B3). 

Upon  review  of  the  information 
submitted  in  MEC's  letter  of  April  4, 
1996,  and  other  information  before  the 
Commission,  the  NRC  staff  has 
determined  that  the  restructtuing, 
subiect  to  the  conditions  set  forth 
herein,  will  not  affect  the  qualifications 
of  MEC  as  a  holder  of  the  license,  and 
is  otherwise  consistent  with  applicable 
provisions  of  law,  tegplaUons,  and 
orders  issued  by  the  Commission.  These 
findings  are  supported  by  a  Safety 
Evaluation  dated  }<ily  29, 1996. 

m 

By  September  3, 1996,  any  person 
adversely  affected  by  this  Order  may  file 
a  request  for  a  hearing  with  rasped  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  with 
particularity  how  that  interest  is 
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adveraaly  afieded  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  Order 
dasignsting  the  time  and  place  of  such 


The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Docuting  and  Services 
Branch,  or  may  be  delivered  to  11545 
Rockville  Pike.  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays,  by  the  above  date.  Copies 
should  be  also  sent  to  the  Office  of  the 
General  Counsel  and  the  Director,  OSce 
of  Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IX  205S5-0001;  Michael  I. 
Millar,  Esquire,  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603.  attorney  for  COmEd:  and  lack  R. 
Newman,  Esquire,  Morgan,  l^ewis  and 
Bockius,  LLP,  1800  M  Street,  NW, 
Washington,  D.C  20036,  attorney  for 
MEC. 

IV 

Accordingly,  pursuant  to  Sections 
161b,  161i,  16:  0,  and  184  of  the  Atomic 
Energy  Ad  of  1954,  as  amended,  42 
use  2201(b),  2201(i),  2201(o),  and  2234: 
and  10  CFR  50.80,  It  is  hereby  ordered 
That  the  Commission  consents  to  the 
indited  transfers  of  the  licenses  held  by 
MEC  to  the  extent  affected  by  the 
proposed  restruduring  of  MEC  subjed 
to  the  following:  (1)  MEC  shall  provide 
the  Diiedor  of  the  Office  of  Nuclear 
Reader  Regulation  a  copy  of  any 
application,  at  the  time  it  is  filed,  to 
transfer  (excluding  grants  of  security 
interests  or  liens)  from  MEC  to  its 
proposed  patent  or  to  any  other 
affiliated  company,  bciliUes  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  one 
percent  (1%)  of  MEC's  consolidated  net 
utility  plant,  as  lecorded  on  MEC's 
books  of  account,  and  (2)  should  the 
restructuring  of  MEC  not  be  completed 
by  December  31, 1997,  this  Order  shall 
become  null  and  void,  provided, 
however,  on  application  and  for  good 
cause  shown,  such  date  may  be 
extended. 

For  farther  details  with  rasped  te  this 
action,  see  the  application  for  consent 
concerning  the  proposed  corporate 
restructuring  of  MEC  dated  April  4, 
1996,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 


2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois. 

Dated  at  Rockvilla,  Maryland,  this  29th  day 
ofKilyl99e. 

For  the  Nuclear  Regulatory  Commission. 
wnUaMT.»iMiill, 
Dtrector,  Office  (^Nuclear  Reactor 
Reguiation. 

(FR  Doc.  96-19672  Filed  »-1-a6: 8:45  ami 
aajjwaooDi  ibs  h-» 


19M  All  Agneament 

AQENCY:  Nuclear  Regulatory 

Commissitm. 

ACnOM:  Notice  of  meeting. 


The  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to 
convene  a  public  meeting  with 
representatives  of  the  29  Agreement 
States  to  discuss  technical  and  program 
management  issues  in  the  regulation  of 
Atomic  Energy  Ad  radioadive 
materials.  Panel  discussions  will  be 
held  and  individual  presentations  will 
be  made  to  clarify  and  enhance  a 
general  understanding  of  regulstory 
requirements  designed  to  proted  the 
safety  of  the  public  and  radiation 
worken. 

OATH:  The  public  meeting  will  be  held 
on  Tuesday.  September  17, 1096,  from 
8:00  a.m.  to  5:(X)  p.m.:  Wednesday, 
September  18, 1996,  fiom  8:00  a.m.  to 
5:00  p.m.;  and  Thursday,  September  19, 
1996,  bom  8:00  a.m.  to  12:00  noon. 
AOOnESWS:  The  meeting  is  to  be  held  at 
the  NRC's  Two  White  Flint  North 
building  auditorium,  11554  Rockville 
Pike,  Rockville,  Maryland  20852. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Uoyd  A.  Boiling.  Office  of  Stale 
Prt^rams,  U.  S.  Nuclear  Regtilatory 
Coinmission,  Washington,  D.C  20555, 
Telephone  (301)  415-2327,  FAX  (301) 
415-3502  &  Internet  (LABeNRCGOV). 
SUPPtEMEMTARY  INromiAllON:  The 
following  is  a  list  of  potential  topics  to 
be  covered  at  this  meeting: 

1.  Implementation  of  the  Integrated 
Materials  Periormanoe  Evaluation 
Program  (IMPEP). 

2.  Businass  Process  Reengineering— 
Materials  Licensiiig. 

3.  Medical  Program  Issues. 

4.  Adequacy  and  Compatibility 
Implementing  Procedures. 

5.  Operational  Events  and  Nuclear 
Materials  EvenU  Database. 

6.  Radioactive  Sources  ft  Devices 
Working  Group  Report. 

7.  Contaminated  Sites  and 
Decommissioning. 

8.  Low-Level  Waste  Issues. 


The  meeting  will  be  conducted  in  a 
maimer  that  will  expedite  the  orderly 
condud  of  business.  A  transcript  of  the 
meeting  will  be  available  for  Inspection, 
and  copying  for  a  fee,  at  the  NRC  Public 
Document  Room,  2120  L  Street,  N.W. 
(Lower  Level).  Washington,  D.C  2055S 
on  or  about  October  30, 1996. 

The  following  procsdiuas  apply  to 
public  attendance  at  the  meeting: 

1 .  Questions  or  statements  frmn 
attendees  other  than  partidpanta,  Le., 
participating  representatives  of  each 
Agreement  State  and  partidpating  NRC 
staff  will  be  entertained  as  t£me  permits; 
and 

2.  Seating  for  the  public  will  be  oo  a 
first-come,  first-served  basis. 

Dated  at  Rockvilla,  Maryland  this  22nd  day 
of)uly,  1996. 

For  the  Nuclear  Regulatory  Coomission. 
Uchaid  U  Bai«Brt 
IXredor,  Office  of  Slate  Pmgrtims. 
(FR  Doc  96-19667  Filed  8-1-96: 8:4S  ami 
mjiMn  coot  71W  n-» 


RAILROAD  RETIREMENT  BOARD 
Agency  Fonna  Submitted  for  0MB 


SUMMARY;  In  accordance  with  the 
PaperwoA  Reduction  Ad  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  coiledion 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Praposalfs) 

(1)  CoWection  title:  Medical  Reports. 

(2)  Form(sl  submitted:  G-3EMP, 
G-250,  G-2S0a,  G-260,  G1^12,  RL-llb. 
and  RL-lld. 

(3)  OMB  Number:  3220-0038. 

(4)  Expiration  date  o/ current  OMB 
cfeonuice:  August  31, 1996. 

(5)  Type  of  request:  Extension  of.s 
currently  approved  collection. 

(6)  Respondents:  Business  or  other 
for-profit,  non-profit  institutions,  and 
State,  Local  or  Tribal  Government 

(7)  Estiamted  annual  number  of 
respondents:  60,950. 

(8)  Totxil  annual  responses:  60,950. 

(9)  Total  annual  reporting  hourt: 
25,187. 

(10)  Collection  description:  The 
Railroad  Retirement  Ad  provides 
disability  aimuities  for  qualified 
railroad  employees  whose  physical  or 
mental  condition  renders  them 
incapable  of  working  in  their  regular 
occupation  (occupational  disability)  or 
any  occupation  (total  disability).  Tlie 
medical  reports  obtain  information 
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needed  for  determuung  the  nature  and 
severity  of  the  impairment 
AOOmONAL  MKMMATKM  OR  COHMBfTK 
Copies  of  the  forxn  and  nippoitiiig 
documents  can  be  obtained  from  Chudc 
Mieizwa.  the  agency  clearence  officer 
(312-751-3363).  Conments  regarding 
the  informatian  collection  should  be 
addressed  to  Ronald  ].  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Olinoi*  60611-Z0S2  and 
the  CH^  reviewer,  Laura  Oliven  (202- 
395-7316).  Office  of  Managament  and 
Budget.  Room  10230,  New  Executive 
Office  Building,  Waabington.  D.C 
20503. 


Oeeuamx  Offioet. 

IFR  Doc  9e-lS619  Pil«l  S-l-«6:  S:45  am) 


SECURmES  AND  EXCHANQE 


I  Undv  flw  PubNclMMy  HoMhig 
Company  Aoi  of  1936,  ae  Amemted 
TAen 

July  28,  i9g«. 

Notice  is  hereby  given  that  the 
{bllowing  filliig(s)  haVhave  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appUcation(s) 
and/or  declaretion(s)  for  complete 
statements  of  the  proposed 
transaction(s)  sumnuuized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
fior  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(s) 
snould  submit  their  views  in  writing  by 
August  19.  1996.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  2054S,  and  serve  a 
copy  on  the  relevant  appUcant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affioavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  Sled  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  applicatioD(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
beciame  effective. 


CNG  Traaamiaaion  CorporaUoD,  et  al, 
(70-7M1) 

CNG  TVinsmisidon  Corporation 
("Transmission"),  a  whoUy-owned 
subsidiary  of  Consolidated  Natural  Gas 
Company  ("Consolidated"),  a  registered 
holding  company,  and  CNG  Iroquois, 
Inc.  ("GNGI"),  a  wholly-owned 
subsidiary  of  Transmission,  both 
Transmission  and  CNGI  of  445  West 
Main  Street.  CUrlubuig,  West  Virginia 
26301,  have  filed  a  post-efiective 
amendment,  under  sections  6(a),  7,  9(a), 
10, 12(b)  and  12(c)  of  the  Act  and  rules 
45  and  54  thereunder  and  section  2(a) 
of  the  Gas  Related  Activities  Act  of 
1990,  to  their  application-declaration  in 
the  above  file. 

By  orders  dated  January  9, 1991 
(HCAR  No.  25239),  February  28, 1991 
(HCAR  No.  25263),  May  7, 1991  (HCAR 
No.  25308)  and  July  6, 1993  (HCAR  No. 
25845)  (collectively,  the  "Orders"), 
ivamong  other  things,  OJGI  was 
authorized  to  actpiire  a  9.4%  general 
partnership  interest  in  Iroquois  Gas 
Tranamission  System  LP.  (the 
"Pattnecahip"),  a  partnership  fanned  to 
construct  and  own  an  interstate  natural 
gu  pipeline  installed  betwen  Canada 
■nd  Long  Island,  New  York:  to  make 
equity  contributions  to  the  Partnership 
up  to  an  aggregate  amount  of  S55 
million  outstanding  at  any  one  time, 
through  June  30, 1996;  and  in  respect  of 
the  Partnership,  to  provide  guaranteea, 
indemnities,  letters  of  credit  and/or 
reimbursement  agreements  up  to  an 
aggregate  amount  of  $20  million 
outstanding  at  any  one  time,  through 
June  30, 1996.  Piusuant  to  the  Orders, 
■rnnng  other  things,  Transmission  was 
authorized  to  fund  CNGI  through  the 
making  of  open  account  advances  and/ 
or  the  purchase  of  CNGI  common  stock, 
at  $10,000  par  value,  up  to  an  aggregate 
amotmt  of  $55  million  outstanding  at 
any  one  time,  with  CNGI  retaining  the 
right  to  repurchase  the  common  stock  at 
its  par  value,  through  June  30.  1996;  and 
to  provide  guarantees,  indemnities, 
letters  of  credit  and/or  reimbursement 
agreements  to  CNGI  up  to  an  aggregate 
amount  of  S20  million  outstanding  at 
any  one  time,  through  June  30, 1996. 

CNGI  now  seeks  to  increase  its 
ownership  interest  in  the  Partnership 
from  9.4%  to  16%  by  purchasing  a  6,6% 
general  partnership  interest  from  ANR 
Iroquois,  Inc.  for  approximately  S15 
million. 

The  applicants  state  that  construction 
of  the  pipeline  was  completed  in  1992; 
a  credit  facility  involving  several 
institutional  lenders  cunently  provides 
long-term  financing  for  the  pipeline.  In 
anticipation  of  Amding  obhgations 
which  may  arise  out  of  maintenance 


activities  and  expansion  projects  which 
the  Partnership  may  undertake  in  the 
future  from  time  to  time,  the  applicant* 
request  extensions  through  June  30, 
2001  of  CNGI's  and  Transmission's 
authority  to  provide  guarantees  and 
indemnities,  letters  of  credit  and/or 
related  reimbiu^ement  agreements  in  an 
amount,  for  each  company,  not  to 
exceed  $20  million  outstanding  at  an; 
one  time,  in  respect  of  the  Par^enh^ 
and  CNGI,  respectively. 

CNGI  has  5,000  authorized  share*  of 
its  common  stock,  $10,000  par  value,  of 
which  1,494  shares  are  issued  and 
outstanding.  CNGI  requests  authority  to 
iiuaeaae  its  authorized  share  capital 
from  5,000  to  10,000  ahares.  CNGI  also 
aeAt  an  extension  through  June  30, 
2001  to  buy  back,  at  par  value,  share* 
of  its  common  stock  issued  amd  sold  to 
Transmission. 

Far  the  Coounisaion.  by  tha  Division  of 
Inveatmant  Managamant,  punuant  to 
dalagalad  authority. 
IMaisarit  H.  McFariud. 
Doputy  Secrotaiy. 
[FR  Doc  96-19828  FUwi  8-1-88;  8:45  am) 


iNo. 

22i(»(  tii-tnq 

Ranalaaanca  CapHri  Omtalli  A  Incofna 
Fund  ■,  Inc.;  Nelloa  of  Prepoaad 
DafagMnatkm 

July  28, 1996. 

AOBWr:  Securitiae  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  proposed 
dsregistration  under  the  investment 
Company  Act  of  1940  (the  "Act"). 

RELEVANT  ACT  KCTMNS:  Sections  8(a), 
8(i)  and  (S4(a). 

■UMMARV  OF  MOmCE:  The  SEC  proposes 
to  declare  by  order  on  its  own  motion 
that  the  registration  of  Renaissance    • 
Capital  Growth  &  Income  Fund  HI,  Inc. 
("Renaissance  Fund")  under  the  Act  has 
ceased  to  be  in  eSect,  as  of  March  14, 
1994,  when  it  elected  to  be  regulated  as 
a-businesa  development  company 
("BDC"). 

WAHNO  OR  HOmCATWN  OF  HEARatO:  An 
order  of  deregistretion  will  be  issued 
unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  20, 1996.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  requesting 
a  heating  should  serve  Renaissance 
Fund  with  the  request,  either  personally 
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or  by  mail,  and  also  send  the  request  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Persons  may 
request  notification  of  a  bearing  by 
writing  to  the  SEC's  Secretary. 
A0ORE8SES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Renaissance  Fund,  8080  N.  Central 
Expressway,  Suite  210-LB  59,  Dallas, 
TX  75206. 

FOR  FURTHER  INFORMA'PON  CONTACTS 
H.R.  Hallock,  Jr.,  Special  Counsel,  at 
(202)  942-0564,  or  Robert  a.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

Statement  of  Facts 

1.  Renaissance  Fund,  a  Texas 
corporation,  filed  a  Notification  of 
Registration  on  Form  N-8A  under 
section  8(a)  of  the  Act  and  a  registration 
statement  on  Form  N-2  under  section 
8(b)  of  the  Act  and  under  the  Securities 
Act  of  1933  (the  "1933  Act")  on 
February  25, 1994.  The  registration 
statement  became  eSactive  on  May  6, 
1994. 

2.  Section  54(a)  of  the  Act  provides 
that  any  company  that  satisfies  the 
definition  of  a  BDC  under  section 
2(a)(48)  (A)  and  (B)  may  elect  to  be 
subject  to  the  provisions  of  sections  55 
through  65  and  be  regulated  as  a  BDC 
by  filing  with  the  SEC  a  notification  of 
such  election,  if  such  company:  (i)  Has 
a  class  of  its  equity  secvuities  registered 
under  section  12  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act"):  or  (ii)  has  filed  a  registration 
statement  pursuant  to  section  12  of  the 
Exchange  Act  for  a  class  of  its  equity 
securities.  On  March  14. 1994, 
Renaissance  Fund  elected  BDC  status  by 
filing  a  Form  N-54A,  which  stated  that, 
among  other  things,  the  company  had 
filed  a  registration  statement  for  a  class 
of  equity  securities  pursuant  to  section 
12  of  the  Exchange  Act. 

3.  Section  8(f)  of  the  Act  permits  the 
SEC  to  deregister  a  registered 
investment  company  on  its  own  motion 
if  it  finds  that  the  company  has  ceased 
to  be  an  investment  company. 

4.  Section  8(a)  of  the  Act,  which 
requires  registration  of  investment 
companies,  does  not  apply  to  BIX^. 
After  an  existing  registered  investment 
company  has  filed  an  election  to  be 
regulated  as  a  BDC,  the  SEC  on  its  own 
motion  will  declare  by  order  under 
section  8(f)  that  the  company's 
registration  under  the  Act  has  ceased  to 
be  in  effect.  Such  an  order  will  be  made 
effective  retroactively,  as  of  the  time  the 
SEC  received  the  company's  election. 


See  Investment  Company  Act  Release 
No.  11703  (March  26, 1981). 

For  the  SEC  by  tha  Division  of  Investment 
ManageoMDt,  under  delegated  authority. 
Margaret  H.  McFarlaml, 
Deputy  Secmtary. 

IFR  Doc.  96-19627  Filed  8-1-98:  8:45  am) 
eaian  oooe  isi».«-« 


[Retaaae  No.  34-4748t;  Fie  No.  SR-OCC- 
96-10] 

Salf-Ragulatory  OrganlzaHona;  Delia 
Claarlng  Corp.;  NoUoe  of  Filing  and 
Immedteta  EffacUvanaaa  of  a  Propoaad 
Rula  Change  Relating  to  tha  Addition 
of  OFI  Group  Inc.,  aa  an  kitardaalar 
Biokar  for  Delta  Claarlng  Coip-'a 
Rapurchaaa  Agraamant  Claaranca 
System 

July  26, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  18, 1996,  Delta  Clearing  Corp. 
("DCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  DCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I,  Self-R^olatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change    ' 

The  purpose  of  the  proposed  rule 
change  is  to  give  notice  that  DCC  has 
authorized  GFl  Group  Inc.  ("GFI")  to  act 
as  an  interdealer  broker  in  E)CC'8  over- 
the-coimter  clearance  and  settlement 
system  for  repurchase  agreement  and 
reverse  repurchase  agreement  ("repos") 
transactions  involving  U.S.  Treasury 
securities. 

n.  Self-Regulatory  OrganizaUoo's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Comimssion, 
DCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rtile  change.  The  text  of  these  statements 
may  be  examined  al  the  places  specified 
in  Item  fV  below.  DCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 


(A)  Self-Regulatory  Oiganixation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rah 
Change 

Through  its  repo  clearing  system,  IXX 
clears  repo  transactions  that  have  been 
agreed  to  by  DCC  participants  through 
the  facilities  of  interdealer  broken  that 
have  been  specially  authorized  by  DCC 
("authorized  brokers")  to  ofier  their 
services  to  DCC  participants.'  Currently. 
Liberty  Brokerage,  Inc.,  RMJ  Special 
Brokerage  Inc.,  Euro  Brokers  Maxcor 
Inc.,  Prebon  Securities  (USA)  Inc., 
Tullet  and  Tokyo  Securities  Inc., 
Tradition  (Government  Securities),  Inc., 
and  Patriot  Securities,  Inc.  are 
authorized  brokers.*  The  purpose  of  the 
proposed  rule  change  is  to  give  notice 
that  DCC  has  authorized  GFI  to  act  as  a 
broker  in  DCCs  clearance  and 
settlement  system  for  repo  trades. 

The  proposed  rule  change  will 
fecilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  and  therefore,  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act,  spedfically 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder.' 

(B)  Self-Regulatory  Orgaruzation  's 
Statement  on  Burden  on  Competition 

[XX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Orgaruzation 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solidtad  nor 
received. 

m.  Date  of  ESecUvenea*  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commiasioa  Action 

The  foregoing  rule  change  has  become 
elective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act»  and  Rule 
19b-4(e)(4)  thereunder  '  in  that  the 
proposal  effects  a  change  in  an  existing 
service  of  a  registered  clearing  agency 
that  does  not  adversely  affecl  the 
safeguarding  of  securities  or  funds  in 


■  is  U.S.C  7a<(b)(i)  (lass). 

3  Tbs  Commiuioa  hftf  modlfiad  psrti  of  tbeas 


lUtenivnts. 


'  For  a  oonipletB  dascription  of  tha  I30Ca  npo 
cleaianca  lystam.  Me  Securitisa  Fxrhung*  Act 
Ralaaic  No.  36367  (Oclobar  13. 19951.  SO  FR  S409S. 

*  Securities  Exdiange  Ad  Release  ^ios.  36367 
(Oclober  13, 1095).  60  FR  54095:  36901  (Fehniary 
28,  1996).  61  FR8991:  37042  (March  29.  1996).  SI 
F1(153J0:37212(MeyH.  1996).  61  FR  25722: 
37235  (May  20. 1996).  61  FR  26942:  and  37392  (July 
1,1996).  6  IFR  36095. 

s1SU.S.C7a<|-l  (1968). 

•IS  U.S.C.  78s(b)(3XAXiU)  (lOSS). 

'  17  CFK  24a.19ll-4(aX4)  (199S). 
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the  ctutotW  or  coBtrol  of  the  daaiing 
igancy  or  for  wUch  it  is  rosponsibla  oul 
does  not  sigiiiflcsiiUy  athct  the 
respective  rights  or  obligations  of  the 
rlniiring  agency  or  persons  using  the 
service.  At  any  time  within  sixty  days 
of  the  filing  of  the  pnqioeed  rule  dianga, 
the  Commission  may  simunarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  apioopriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwiae  in  nirtherance  of  the 
purpoeee  of  the  Act 

IV.  SoUcitatian  of  ConnMBla 

hiterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  - 
Parsons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commissian,  450  Fifth  Street.  N.W., 
Washington.  D.C  20M9.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Bled  with  the 
Commission,  and  all  written 
communication  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  thoae  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  S 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Sectian, 
450  Fifth  Stiwt.  N.W..  Washington.  D.C 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
IXX:.  All  submissions  should  refer  to 
FUe  No.  SR-DDC-96-10  and  should  be 
submitted  by  August  23, 1S96. 

For  ti»  Cccnmiasion  by  the  E}ivision  of 
Market  Regulaiion,  punuant  to  dslagatad 
authority.* 

Maigam  H.  McFarland. 
Deputy  Sacntaiy. 

(FK  Doc  9«-19ee3  Filed  S-l-SS:  8:45  am] 
■uas  000*  s»i»4v« 


SOCIAL  SECURITY  AOMMISTRATION 

Aganqf  tntormallon  CollacHon 
AeUwMaa:  PropoMd  Coflaclian 


Normally  on  Fridays,  the  Sodal 
Security  Administration  publishes  a  list 
of  infonnation  collection  packages  that 
will  require  submission  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compUance  with  Public 
Law  104-13  eftBCtive  October  1,  1995, 
The  Paperwork  Reduction  Act  of  1995. 
Since  the  last  list  was  published  in  the 


•17  CFR  M0.3O-3foK12)  IISSSI. 


Fadcnl  Bagietar  on  July  28. 1996.  the 
infonnadan  coUacUans  listed  below 
have  been  propoead  or  will  require 
extension  of  the  current  OMB  approvals: 

(Call  the  SSA  Reporti  Oaaiuice  Officer  on 
(410)  9B5-tl29  tar  a  copy  of  tha  fa(m(s)  or 
packagB(s).  or  wiita  to  hm  at  tha  addraaa 
listsd  below  theininialloo  coUactloiu) 

1.  Repmting  Oianges  That  ASsct 
Your  Social  Security— 0960-0073.  The 
information  collected  by  the  Social 
Security  Administration  on  form  SSA- 
1425  is  used  to  determine  a 
bmeficiary's  continuing  entitlement  to 
Social  Security  benefits  and  to 
datannine  tha  pn^wr  benefit  amount 
The  respondents  are  Social  Security 
beneficiaries  who  need  to  report  an 
event  which  could  affect  their 
payments. 

Number  of  Retpondents;  70.000. 

Frequency  ofReeponse:  On  occasian. 

Average  Burden  Per  Response:  5 
minutes. 

EsOmated  Annual  Burden:  5,B33 
hours. 

2.  Student  Repoitiiig  Form — 0960- 
0088.  The  information  collected  by  the 
Social  Security  Administration  on  form 
SSA— 1383  is  used  to  determine  if  an 
event  or  change  will  affect  a  student's 
eligibility  for  Social  Security  benefits 
and  to  determine  the  correct  benefit 
amotmL  The  respondents  are  student 
beneficiaries  or  uteir  representative 
payees  who  report  an  event  or  change. 

Ntimber  of  Respondents:  75.000. 

Frequency  of  Response:  On  occasian. 

Avemge  Burden  Per  Response:  6 
minutes. 

Estimated  Annual  Burden:  7.500 
hours. 

Social  Security  Administiatiaa 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM.  Attn:  Judith  T.  Hasche,  6401 
Security  Blvd..  l-A-21  Operations 
Bldg..  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information',  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity:  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


Dated:  July  29, 1998. 
JedilhT.HaK:he, 

Repoiaaaiinnce  Officer.  Social  SecuiHy 
AdmiiUstialion. 
[FR  Doc  98-19673  FUsd  8-1-98: 8:45  ami 


COMMTTEEFORTHE 
MPLEMENTATION  OF  TEXTILE 
A0REEHENT8 

AdtusbiMnt  Of  Import  UmHa  for  CarWn 
Cotton,  Wool  and  Man  Midi  Fitor 
ToxdlM  aid  Taodllo  Produel*  and  SIHt 
Bland  and  OHmt  VogoHM*  FHmt 
Apparat  Praduead  or  Manufacturad  tai 
tha  Phillppinaa 

July  29, 1998. 

AOaiCV:  Committee  lor  tha 

Implamantatian  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  OATE:  July  30. 1966. 
FOn  FURTHER  MFOtWATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Conmierce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  627-6713.  For  information  on 
embargoes  and  quota  i»-openings,  call 
(202)  482-3715. 

SUPPLEMENTADY  IHFOnMATlOW: 

Authority:  Executive  Order  lieSl  of  March 
3, 1972,  as  amended:  lection  204  of  tha 
Agricultural  Act  of  1958,  as  amended  (7 
U.5.C  18M):  IMlguay  Round  AgreemenU 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryover,  canyfbrward  and 
recrediting  of  imused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1965).  Also 
see  60  FR  62412,  published  on 
December  7. 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Qothing.  but 
are  designed  to  assist  only  in  the 
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implnnentation  of  certain  of  their 

provisions. 

'neyROIbb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

ComaJttee  far  the  ImpleBaentatioa  of  Itetile 


July  29, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Novembr  30, 1995.  by  the 
Chainnan,  Committee  for  (he  Implementation 
of  Textile  Apeements.  That  directive 
concanu  Imports  of  certain  cotton,  wool  and 
man-made  Hlwr  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippinea  and  exported  during  the  twelve- 
month period  beginning  on  January  1. 1998 
and  extending  liirough  December  31, 1996. 

Effective  on  July  30,  1996,  you  are  directed 
to  adjust  tiia  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreementi  Act  and  the  Uruguay 
Round  Agraament  on  Textiles  and  Qothing: 


Categoty 

A4usMimil< 

Levels  in  Group  1 

333034 

239.6S8  dozea 

336 

188.204  dozen. 

336 _„. 

624.274  dozen. 

34(V640 

347/348  _     _ 

1 .729.785  dozen. 
822.203  kikigiarns. 

359-0656-C' 

433 

3.275  dozen. 

447 

8343  dozen. 

634 

386.530  dozen. 

835 

333,535  dozea 

638«36 

1,767,107  dozen. 

647/648 

1.131.411  dozea 

650 

102,839  dozen. 

65»-H» 

Gro(«)ll 

200-226,300-326, 

146.636.081  square 

330.  332.  349. 

meters  equivalanL 

353,  354,  359-0', 

360,362.363. 

369-0».  400-t14. 

432.434-442, 

444,  446,  459, 

464-169,600- 

607.  613-629. 

630.632.644, 

653, 664. 66e-0*. 

665,666.686-0'. 

670-O<.  831-646 

ani  850-869.  aa  a 

groif). 

'  The  imils  tnve  not  been  adjusted  to  ac- 
count lor  any  Imports  enported  after  December 
31, 1995. 


'Gategoty  3S9-C:  onty  HTS  nunbera 
6103.422025.  6103.49.8(>34.  6104.62.1020. 
8104.68.8010.  6114.20.0048,  6114.20.0062, 
8203.42.2010.  6203.42.2090.  6204.822010. 
8211.32.0010.  6211.32XI02S  wd 

6211.42.0016.  Calegoiy  8S9-C:  only  HTS 
numbers  6103^0066.  8103.412020. 
6103.43.2025,  6103.49.2000,  6103.49.8038, 
6104.63.1020,  6104.63.1030,  610440.1000. 
6104.69.8014,  6114.30.3044,  6114J0J064. 
6203.43.2010,  6203.43.2090.  6203^49.1010. 
6203.49.1090,  6204.63.1510,  6204.69.1010. 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  6211.43.0010. 

'Category  6S9-H:  only  HTS  numbers 
6502.00.9030,  6504.00.9015.  6504.00.9080. 
6505.90.5090.  6505.90.6090.  6505.90.7090 
and  8505.90.8060. 

'Calegoiy  3S9-a  all  HTS  numbers  except 
6103.422025,  6103.49.8034.  6104.62.1020. 
6104.69.8010,  6114.20.0048.  6114.20.0052. 
6203.42.2010.  6203.42.2090,  6204.62.2010. 
6211.32.0010.  6211.32.0025  and 

6211.42.0010  (Category  3S9-C). 

^Calegan  366-0:  all  HTS  numbers  except 
6307.102005  (C^ategory  369-S). 

'Category  6S8-0:  at  HTS  numbers  except 
6103!^XI(I65.  6103.432020.  6103.432^ 
6103.482000.  6103.49.8038.  6104.63.1020. 
6104.63.1030.  8104.89.1000.  8104.69.8014. 
6114.30.3044.  6114.a0J0S4.  8203.432010. 
6203.432080.  6203.49.1010,  6203.49.1060. 
6204.63.1510.  6204.68.1010,  6210.10.9010. 
6211.33.0010,  6211.33.0017,  6211.43.0010 
(Category  65&-C):  6S0^00.gO3O, 

6504.00.6015.  6504.00.9060.  6606.90.5090. 
6506.90.6090.  6SO5.90.7D90  and 

6505.90.8090  (Category  650-H). 

'Category  669-0:  al  HTS  numbers  exoapl 
6305J2.0010.  6305.32.0020,  6306.33.001  b, 
6305.33.0020  and  6305.39.0000  (Category 
669-P). 

■Category  670-O:  all  HTS  numbers  except 
4202.12!8030.  4202.12.8070.  4202.92.3020, 
4202.92.3030  and  4202.92.9025  (Category 
670-U. 

The  Comminee  for  the  Implementation  of  . 
Textile  Agreements  has  determined  tliat 
these  actions  fall  vrithin  the  foreign  a&irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  S53(aKll. 

Sincerely. 
Troy  a  Oibb. 

Chairman,  Cotrunittee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  96-19617  Filed  8-1-96:  8:45  ami 
aaun  coot  jsiMMt-F 


DEPARTMENT  OF  TRANSPORTATKW 

Federal  AviaUon  AdmlniatraUon 

NoUca  of  Intent  to  Rule  on  Application 
(l«6-03-C-00-PDX)  to  Impoaa  md  Uee 
the  Revenue  From  a  Paeaengar  FacMlty 
Charge  (PFC)  at  Portland  bitaniatlonal 
Airport,  Submltlad  by  tha  Port  of 
Portland,  Portland,  OR 

AtSNCr:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  conunent  on  the 
appUcadon  to  impose  and  use  PFC 


revenue  at  Portland  International 
Airport  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  teceived  on 
or  before  September  3, 1996. 
AOORESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: ).  Wade  Bryant,  Manger,  Seattle 
Airports  District  Office,  SEA-ADO: 
Federal  Aviation  Administration:  1601 
Lind  Avenue  SW..  Suite  250:  Ronton, 
WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Susan 
Haynes.  at  the  following  address:  Port  of 
Portland,  7000  NX  Airport  Way, 
Portland.  OR  97218. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Portland 
Intematiaaal  Airport,  under  $  158.23  of 
Part  158. 

FOfl  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Vargas,  (206)  227-2660;  Seattle 
Airports  District  Office,  SEA-ADO; 
Federal  Aviation  Administration;  IQOl 
Lind  Avenue  SW,  Suite  250;  Ronton, 
WA  96055-4056.  The  application  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (t96-03-C- 
00-PDX)  to  impose  and  use  PFC 
revenue  at  Portland  International 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  26. 1996.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Portland  International  Airport.  Portland. 
Oregon,  was  substantially  complete 
within  the  requirements  of  §  156.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  apphcation.  in  whole  or 
in  part,  no  later  than  October  25. 1996. 

'The  following  is  a  brief  overview  if 
the  application. 

Level  of  the  proposed  PCS':  $3.00. 

Proposed  charge  effective  date: 
November  1, 1996. 

Proposed  charge  expiration  date: 
August  31.  1999. 

Toloy  requested  for  use  approval: 
S59.272.000.00. 

Brief  description  of  proposed  project 
Terminal  Roadway  Program;  Rimway 
10R/28L  (South)  Rehabilitation 
including  Associated  Taxiways  and 
Support  Equipment;  Federal  Inspection 
Station  (FIS)  Expansion;  Terminal 
Expansion  South. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
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nquired  to  collect  PFC's:  The  cmiage 
in  eJT  cozmzieroe  of  penoni  far 
OGmpflsiiatio&  or  hire  as  e  oonimercUl 
opento.  but  not  on  air  carrier,  of 
aiicnft  having  a  maximiim  aeatinp 
capedty  of  less  th^n  twenty  paaaaBgera 
or  a  nn^"!"*"  pay  load  capacity  of  was 
Ihm  twenty  passengers  or  a  maximum 
payload  capKity  of  less  than  8,000 
poimds.  "Air  Taxi/Cammerdal 
Opeiator"  shall  also  include,  without 
regard  to  numb«  of  pasaangan  or 
payload  capacity,  revenue  passengan 
tianspatted  far  student  iumidion. 
nonstop  sightseeing  flights  that  begin 
and  and  at  the  same  aiipott  and  are 
condoctad  vdthin  a  25  statute  mile 
radius  of  the  Airport,  fary  or  training 
flights,  aacial  ^lotogtaphy  or  survey 
charters,  and  Ore  fi^iting  charters. 

Any  parson  siay  inspect  the 
appUcatian  in  persoD  at  the  FAA  oiBos 
lisled  above  under  FOM  HMIMH 
■WailWIOW  CONTACT  and  at  the  FAA 
RaoiaBal  Airports  OtBca  located  at: 
FaSanl  Aviation  Administration, 
Noithwast  Mfwonain  Ragian,  Airports 
Divisiao.  ANM-600, 1601  Und  Avenue 
S.W.,  Suite  540,  Renton.  WA  9S0S5- 
4058. 

In  addition,  any  person  may,  upon 
remiest.  inspect  the  application,  notice 
aiu  othsr  documents  germane  to  the 
appUcation  in  person  at  the  Pcstland 
International  Airport. 

Isfusd  is  RentoB.  Washiagbm  oo  July  26. 
1996. 

DavUA.naM. 

Uanagir,  Phnnin^  Pivgiwianing  and 
Capacity  Bmnch—Narthwatt  AAwnioin 
luiigion. 
(FR  One  96-19677  rilad  8-1-46;  8vM  sal 


EnvlnMMiMnM  Impact 
gnami  County.  Wni 

AQBICt:  Federal  Highway 

Administration  (FHWA),  DOT. 
ACnOM:  Notice  of  intent 


:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  the  proposed 
reomstiuction  of  Trunk  Higbwray  23 
fTH  23)  in  Steams  County,  Minnesota. 
FOn  FURTHER  MFOfUiA-nON  CONTACT: 
Oieryl  Martin.  Federal  Highway 
Administration,  Suite  400  Metro  Square 
Building,  121  East  Seventh  Place,  St. 
Paul,  Minnesota,  55101,  Telephraie 
(612)  290-3240:  or  Tony  Hu^ies,  Proiect 
Manager,  Minnesota  Department  of 
Ttansponation — District  3,  P.O.  Box 


370, 3725  12tb  Street  North.  St  Ooud, 
MN  56303,  Telephone  (612)  255-2909. 

•umavrrAnT  wtowmatwn:  The 

FHWA.  in  cooperation  with  the 
Minnesota  Department  of 
Transportation,  will  ptepare  an  EIS  on 
a  proposal  to  Improve  TH  23  in  Stsams 
Coun^.  Minnesota.  The  EIS  will 
ronsidar  alMmatives  and  impacts  of 
nooostructing  existing  TH  23  between 
Ricfamood  and  1-04  6n  a  distance  of 
approximately  21  kilomelan  (13  mties). 
Improvamanta  to  the  conldor  are 
considered  necessary  to  provide  for 
existing  and  pro)actad  trafBc  demands. 
Tha  aitecnativas  to  be  studied  in  the 
Draft  EIS  aa  idandfiad  in  the  "Draik 
Scoping  Daciaian  Document"  include: 

•  No  Build. 

•  Utilize  the  existingtH  23  Canidor 
Cram  die  waat  and  of  Richmond,  utilize 
an  UBuaad  railroad  corridor  between 
County  Road  163  in  Richmond  and 
County  Road  158  near  Cold  Spring, 
utilize  the  existing  TH  23  Corridor  to 
the  oannaction  near  1-44. 

•  Same  as  previously  described 
alternative  except  this  alternative 
includee  the  construction  of  a  four-lane 
rural  expressway  on  new  alignment 
south  and  east  of  the  City  of  Rockville. 
This  segment  of  esqiressway  would 
connect  to  existing  TH  23  midway 
between  Rodcville  and  Cold  Spring  on 
the  west  and  approximately  midway 
betvreen  Rockville  and  1-94  on  the  east 

•  Same  as  previously  described 
altemaliva  except  tha  four^lane 
expressway  on  new  alignment  is  shifted 
further  south  and  east  of  the  City  of 
Rockville. 

The  "TH  23  Scoping  Document  and 
Draft  Scoping  Decision  Document"  was 
published  ;uly  12, 1998.  Copies  of  the 
doctmisnt  are  being  distributed  to 
agencies,  interested  persons,  elected  and 
appointed  officials  and  libraries  for 
review  to  aid  in  identifying  issues  and 
analyses  to  be  contained  in  the  EIS.  The 
comment  period  for  the  "TH  23  Scoping 
Document  and  Draft  Scoping  Decision 
Document"  extends  through  August  14. 
1996.  To  afiord  an  oppoitimity  for  all 
interested  persons,  agencies  and  groups 
to  comment  on  the  proposed  action,  a 
public  scoping  meeting  will  be  held  on 
August  8. 1996  to  receive  comments.  A 
press  release  was  published  to  inform 
citizens  of  the  documents'  availability. 

Coordination  has  been  Initiated  and 
will  continue  with  appropriate  Federal, 
State  and  local  agencies,  and  private 
oiganizatians  and  citizens  who  have 
pieviously  expressed  or  are  known  lo 
have  an  interest  in  this  project.  A  series 
of  public  meetings  will  be  held.  Public 
notice  will  be  given  for  the  time  and 
place  of  the  meetings. 


To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addmaaed  and  all  signlHrant  issuas 
identified,  comments  and  susgaations 
are  invited  from  all  intereatedparties. 
Comments  or  questions  canceming  this 
praposad  action  and  the  EIS  should  be 
diisctad  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Fadaral  Dmmtic  AsaistiDt 
Piogiam  Number  20.205,  Higfa%»«y  Planning 
and  Consliuciiosu  The  nBilaUoBS 
implamaottaaii  Bxacutivs  CMac  12372 
is^Bding  intsf^DMRimental  fowmllalkin  on 
Fadacal  laugiaais  and  activities  apply  to  this 


lanied  on:  hily  25, 1096. 


Biiffumiiii^andOpemtioiuRa0nBer,FedBral 

WffanyMalnMmtiaa. 

(FK  Doc.  96-19621  FUsd  6-1-96:  8:4S  •ml 
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Surfaca 
(STB 

Can-T«  Rail  Unk.  Ltt    mfB*r 
EaMnpOon-Soutt  OrtMit  RaMroad 
Companyf  LkL 

On-Tex  Rail  Link,  Ltd.  (Cen-Tex)  has 
filed  a  notice  of  exemption  lo  merge 
with  South  Orient  Rauroad  Company, 
Ltd.  (SORC).  Cen-Tex  and  SORC  are 
commonly  cantroUed  Class  m  rail 
carriers  that  own  and  operate  rail 
property  in  Texas.'  Under  the 
Agreement  and  Plan  of  Meiger,  SORC 
will  be  maiasd  with  and  into  Cen-Tex. 
which  will  be  tha  successor  partnership. 
The  name  of  the  surviving  partnership 
would  be  changed  from  Cen-Tex  Rail 
Link,  Ltd.  to  South  Orient  Railroad 
Company  Ltd.'  The  transaction  was  to 
be  consummated  on  or  after  July  18, 
1096. 

Because  the  parties  are  members  of 
the  same  corporate  famUy,  and  the 
meiger  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  tialance  with  cairien 
operating  outside  the  corporate  bmily, 
the  tiansactian  qualifies  for  the  class 


>  Tba  KX  TanniniUon  Ad  o<  laos.  Pub.  L.  10«- 
aa,  tOS  SUt  S03.  which  wu  nucUd  on  DicwlitiT 
2S.  1O0S.  and  took  •fbct  on  )anuiry  1,  ISOS. 
•boiisbad  the  Intersuia  Cocomerce  Commiwinn  and 
tmufalTad  cartain  funaiona  to  the  Sulfaca 
Tranaportatioo  Board  (Boaid).  Thia  ooCIca  ralataa  to 
fuixiioaa  tiiat  an  aub^d  to  Board  luriadidiaa 
pursuant  to  49  U.S.C  11323. 

'SfJoflT.  WUIianu.  m.  Roy  C  Coffte.  fr.  KafaM 
Femandtx-MocCngor,  and  Biirtol  limtbntnt  Co^ 
inc.— On-Tex  Rail  Link.  Ltd.  and  South  Orient 
Railroad  Company.  Ltd..  Floaoca  Oockat  Na  3247a 
QCC  aeived  Aug.  16. 1994). 

'Counael  baa  conGnnad  that  Cao-Tax  Rail  Link, 
Ud.  baa  cbansad  ila  aama  ID  South  Oriaol  Railioad 
Ccmpany,  Ltd. 
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exemption  at  49  CFR  1180.2(d)(3).  The 
purpose  of  the  transaction  is  to 
streamline  corporate  fimcUons  and 
improve  the  efficiency  of  the  surviving 
entity. 

Under4g  U.S.C  10502(g),  tha  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however. 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
1132S  that  involve  only  Class  IB 
railroad  carriers.  Because  this 
transaction  involves  Class  m  rail 
carrien  only,  the  Board,  imder  the 
statute,  may  not  impose  labor  protective 
conditions  for  this  transaction. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  329S1,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Kevin  M.  Sheys,  Oppenheimer  Wolff  & 
Donnelly,  1020  Nineteenth  Street,  N.W., 
Washington.  DC  20036. 

Decided:  July  26. 1996. 

By  the  Board,  David  M.  Konachnik, 
Diractor,  Office  of  Proceedings, 
Vsnum  A.  wmians, 
SecTotary. 
IFR  Doc  96-19614  Filed  8-1-96:  8:45  am) 
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CSX  Corporation  and  CSX 
Ttanaportation,  Inc. — Cotitrol— Tha 
Indiana  Rail  Road  Company 

AQENCV:  Surface  Transportation  Board. 
ACTION:  Notice  of  acceptance  of 
application. 

summary:  The  Board  accepts  for 
consideration  the  application  filed  July 
3, 1996.  by  CSX  Corporation  (CSX),  CSX 
Transportation.  Inc.  (CSXT),  and  The 
Indiana  Rail  Road  Company  (INRD) 
(collectively,  applicants),  for  CSX  and 
CSXT  to  acquire  control  of  INRD.  In 
accordance  with  49  CFR 
1180.4(b)(2)(iv),  tiie  Board  finds  that 


'  The  ICC  TetminatioQ  Aa  of  199S,  Pub.  L  lt)4- 
8S,  109  Slat-  803  (ICCTAl.  which  was  enacted  on 
December  29.  1995.  end  look  eflect  on  January  1. 
1996,  sbolished  the  Intarslate  Comniarce 
CommtsslDO  (ICC)  and  tt«naferred  csruin  functions 
to  the  Surface  Transportation  Board  (Board).  This 
notice  relates  to  an  acquisition  of  control  of  a  rail 
carrier  tliat  U  sutjjact  to  Board  iuriadiction  pursuant 
to  49  U.SX:.  11323-25. 


this  is  a  minor  transaction  as  described 
in  49  CFR  1180.2(c). 
DATES:  This  decision  is  eOecUve  on 
August  2. 1996.  Writien  comments, 
including  comments  from  the  Secretary 
of  Transportation  and  the  Attorney 
General  of  the  United  States,  must  be 
filed  with  the  Board  no  later  than 
September  3, 1996.  The  Board  will  issue 
a  service  list  shortly  thereafter.  Copies 
of  the  comments  must  be  served  on  all 
parties  of  record  within  10  days  after  the 
Board  issues  the  service  list  and  must  be 
confirmed  by  certifii^ie  of  service  filled 
with  the  Board  indicating  that  all 
designated  individuals  and 
oiganizations  on  the  service  list  have 
been  properly  served.  Applicants'  reply 
is  due  September  23,  1996. 
ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  STB 
Finance  Docket  No.  32892  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Branch,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition, 
send  one  copy  of  all  pleadings  to 
applicants'  representatives:  (1)  G.  Paul 
Moates,  Sidley  ft  Austin,  1722  Eye 
Street,  N.W.,  Washington,  DC  20006; 
and  (2)  John  H.  Broadley,  Jenner  ft 
Block,  601  Thirteenth  Street,  N.W., 
Twelfth  Floor,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  [TDD  for 
the  hearing  impaired;  (202)  927-5721.) 
SUPPt-EMENTARY  INFORMATION: 
Applicants  seek  approval  under  49 
U.S.C.  11323-25  for  CSX  and  CSXT  to 
acquire  control  of  INRD  by  acquiring  a 
controlling  interest  in  Midland  United 
Corporation  (Midland),  the  noncairier 
holding  company  that  owns  INRD. 

Applicants  state  that  this  is  a  minor 
transaction  as  defined  in  49  CFR  part 
1180.  the  regulations  that  implemented 
former  49  U.S.C.  11343-45.  The  ICCTA 
revised  those  statutory  provisions  and 
teenacted  them  as  49  U.S.C  11323-25. 
Because  the  proposed  transaction  does 
not  involve  the  merger  or  control  of  two 
Class  I  railroads,  it  is  subject  to  the 
standards  of  49  U.S.C.  11324(d).  Also,  as 
discussed  below,  because  we  have 
determined  that  the  transaction  is  not  of 
regional  or  national  significance,  the 
procedures  set  out  at  49  U.S.C.  11325(d) 
apply.  Under  section  204(a)  of  the 
ICCTA,  all  ICC  rules  in  effect  on  the 
date  of  enactment  of  the  ICCTA  "shall 
continue  in  effect  according  to  their 
terms  until  modified,  terminated, 
superseded,  set  aside,  or  revoked  in 
accordance  with  law  by  the  Board  *  •  * 
or  operation  of  law."  While  the 
standards  and  procedures  of  former 
sections  11343-45  and  current  sections 
11323-25  are  substantially  similar. 


inso^  as  minor  transactions  are 
concerned,  the  procedures  of  current 
section  11325(d)  difier  slightly  from 
those  at  49  CFR  1180.4  and  shall  govern. 
Otherwise,  the  use  of  the  regulations  at 
49  CFR  part  1180  for  this  proceeding 
appears  proper. 

CSXT  IS  a  Class  I  rail  carrier  wholly 
owned  by  CSX,  a  noncarrier,  and 
operates  approximately  19,000  miles  of 
track  in  20  states,  the  l^istrict  of 
Columbia,  and  the  province  of  Ontario, 
Canada.  INRD  is  a  Class  IB  rail  carrier 
that  operates  approximately  155  miles 
of  track  between  Newton,  IL,  and 
Indianapolis,  IN.  CSXTs  lines,  relevant 
to  this  transaction,  run  essentially  north 
and  south,  while  INRD's  line  runs 
essentially  east  and  west  INRD  and 
CSXT  have  direct  coimections  at 
Sullivan  and  Bloomington.  IN.  and  an 
indirect  coiuiection  at  Indianapolis,  IN, 
through  which  they  interchange  freight 
traffic. 

The  principal  commodity  handled  by 
INRD  is  Indiana  coal.  In  1995.  INRD 
transported  approximately  34,000 
carloads  of  Indiana  coal,  which  is  more 
than  60%  of  its  total  annual  carloads  of 
approximately  56,000.  According  to 
applicants,  Indiana  coal  is  currently 
available  from  a  number  of  mine  sources 
served  by  Stxi  Line  Railroad  Company 
(Soo),  INRD,  and  Indiana  Southern 
Railroad  Company  (ISRR).  Applicants 
argue  that  the  availability  of  coal  from 
mine  sounres  located  in  neighboring 
states  as  well  as  from  western  coal 
mines  creates  competition  in  coal 
transportation  services  for  shippen  and 
receivers  served  by  INRD.  Applicants 
submit  that  the  wide  variety  of  coal 
source  and  transportation  options 
precludes  any  significant  competitive 
harm  as  a  result  of  the  proposed 
transaction. 

In  support  of  its  contention  that  the 
proposed  transaction  is  unlikely  to 
afiect,  much  less  Himininh,  competition 
for  INRD's  shippers  and  receivere, 
applicants  provide  the  following  traffic 
data.  Approximately  two-thirds  of 
INRD's  coal  traffic  consists  of 
movements  to  electric  power  generating 
utility  plants  served  directiy  by  INRD. 
Nearly  one-half  of  that  traffic  moved  in 
all-l(x:al  service  from  two  active  INIU>- 
served  mines  at  Switz  City,  IN.  The 
remainder  of  INRD's  terminating  coal 
traffic  consisted  of  interline  movements 
originating  at  mines  served  by  Soo  and/ 
or  ISRR.  With  only  one  exception, 
generating  fewer  than  1,000  carloads  of 
INRD  traffic  in  1995,  those  mines  are 
not  served  by  CSXT.  All  of  INRD's 
interline-received  c»al  traffic  served 
utility  plants  that  currentiy  are  served 
either  exclusively  by  INRD  or  by  two 
tail  carriers  other  than  CSXT.  Ctaly  one 


40478 


Faderal  VagfmBi  I  Vol.  61.  No.  150  /  Frfatoy.  Auguit  2.  1996  /  Notices 


cool  receiver  located  on  INKiyf  line 
currantly  can  be  served  directly  by 
CSXT.  The  nmutinder  of  INKD'a  1995 
coal  traffic  (epproxisiataly  12.000 
cerioads)  moved  in  )oint-iiiia  aarvice 
with  Soo,  ISRR.  and/or  Conrall  to 
utilities  and  industrial  uusrs  in  Indiana. 
Wisconsin,  and  Iowa,  and  none  of  thoee 
receivers  is  served  by  CSXT.  Thereloie, 
applicants  conclude  that  the  common 
control  of  INKD  and  CSXT  will  not 
.<iinini.h  competition  for  INKD- 
nrigiruHng  coal  traffic  INKO  also 
provides  overhead  haulage  services  for 
CSXT  between  Bloomington  and 
SulUvan.  wiiich  accounted  tor 
appioxiiiiately  10%  of  INKD'a  traffic  In 
1995. 

The  laigBst  ahan  of  INRD's  noiM»al 
traffic  apprmrimataly  8.200  carloads  in 
1995.  ori^nated  or  terminated  at  local 
industries  on  INRD's  main  Una  at 
Robinson,  IL.  INRO  is  the  only  rail 
carrier  serving  Rofainson.  Less  than  10% 
of  INRD's  1995  traffic  coiiaiated  of  farm 
ineducts  (primarily  grain)  that 
origlnatad  at  one  of  three  country 
elavatois  located  on  INRD's  main  line 
between  Newton  and  Sullivan. 
Applicants  submit  that  the  proposed 
transaction  will  stnmgthim  grafai 
compeHtian  by  enhancing  nil  service 
between  INRO  origins  and  CSXT  long- 
haul  destinations,  thereby  improving 
access  to  potential  markets  for  Indiana 
and  llHnnia  grain  producers. 

CSXT  owns  wn>  of  Midland's  issued 
and  outstanding  voting  commm  stock, 
as  well  as  options  to  acquire  the 
remaining  60%  of  Midland's  stock  and 
certain  nonvoting  covertible  pieferred 
stock-  CSXT  proposes  to  acquire  control 
of  INRD  through  control  of  Midland, 
either  by  converting  its  preferred  stock 
or  by  exercising  its  options  to  purchase 
the  remainder  of  the  outstanding 
common  stock.^ 

Applicants  mAjntain  that  the 
propoeed  transaction  will  preserve  the 
quality  of  INRD's  transportation 
services,  improve  those  services  through 
better  coordination  of  operations  and 
marketing  with  CSXT.  and  allow  the 
pursuit  of  opportunities  for  operating 
efficiencies  and  expanded  marketing 
through  common  ownership  and 
operation.  They  sute  that  the 
acquisitioo  of  control  provides  a 
financially  attractive  investment 
opportunity  for  CSXT.  and  that  INRD's 
rail  operations  are  a  natural  complement 
to  those  of  CSXT.  strengthening  their 
existing  operating  relationship  and 
facilitating  joint  marketing  of  their  rail 


•By  dKkian  Mrnxj  May  3. 19M.  in  thU 
jlim»lllllf  tlw  Board  granted  a  waivar  lo  patmit 
applicuita  to  fiia  this  application  without 
diadosing  tfaa  txmaidaratioo  to  be  paid  in 
connarlton  with  tha  lyatiawlinn 


services  and  tighter  coordirution  of 
their  operations.  It  will  also  allow  INRD 
to  enhance  its  services  to  its  customers 
and  provide  greater  access  to  CSXTs 
supttly  of  fae^bt  cars. 

Applicants  propose  to  maintain  INRO 
as  a  separate  sub^diary  for  the 
foreseeable  future,  operating  essentially 
in  the  same  manner  as  it  does  today, 
with  no  significant  changes  in 
operations  or  service.  Under  CSXTs 
current  operating  plan,  only  modest 
operating  efficiencies,  marketing 
Qonsiderations,  and  service 
improvemanta  are  ccntamplatad,  while 
preserving  INXD's  existing  schedules 
and  services.  If,  hovrever.  CSXT  later 
acquires  the  balance  of  Midland's 
^^fwTTifwi  stodi;  imder  the  terms  of  its 
Option  Agreement,  applicants  indicate 
that  it  is  possible  that  CSXT  will  seek 
to  coordinate  more  closely  the  carriers' 
operations.  Applicants  state  tliat  there 
are  no  present  plans  to  close  any 
existing  interline  route  or  to  alter  or 
cancel  any  existing  divisions  with 
coimecting  carriers. 

Applicants  submit  that  the  propoeed 
transaction  will  have  no  adverse  Impact 
on  employees,  and  that  all  CSXT  and 
INRO  employees  will  retain  their 
existing  posititms  and  responsibilities. 
Applicants  acknowledge  that  approval 
of  the  transaction  will  be  subject  to  the 
conditions  set  forth  in  Neiv  York  Dock 
Ry. — Control — Brooktyn  Eastern  Dist., 
360  I.CC  60  (1979). 

Under  49  CFR  part  1180.  we  must 
determine  whether  a  propoeed 
transaction  is  major,  significant,  or 
minor.  The  proposed  transaction,  tvfaich 
involves  the  control  by  a  Class  I  rail 
carrier  of  a  Class  in  rail  carrier,  has  no 
tegiooal  or  national  significance  and 
will  clearly  not  have  any 
anticompetitive  efiects.  We  conclude 
that  the  cxunpetitive  and  operatioiuil 
effects  of  CSXT'a  control  of  INRD  would 
be  minimal  and  that  none  is  adverse. 
Moreover,  it  appears  that  there  is 
considerable  potential  for  improved 
coordination  of  operations  and 
marketing  between  CSXT  and  INRD  that 
will  positively  afiiect  the  services 
provided  by  both  carriers,  especially 
INRD.  Accordingly,  we  find  the 
proposal  to  be  a  minbr  transaction 
imder  49  CFR  1180.2(c),  consistent  with 
the  categories  of  transactions  now 
defined  at  49  U.S.C  11325(a).  Because 
the  application  complies  with  the 
applicable  regulations  governing  minor 
transactions,  we  are  accepting  it  for 
consideration. 

The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the  Board 
in  Washington.  DC  In  addition,  they 
may  be  obtained  upon  request  from 


applicants'  above  named 
representatives. 

Interested  persons,  including 
govenmient  entitles,  may  participate  in 
this  proceeding  by  submitting  written 
comments.  Any  person  who  files  timely 
comments  will  be  considered  a  party  of 
record  if  the  person  so  requests.  No 
petition  for  leave  to  intervene  need  be 
filed. 

Consistent  with  49  CFR 
1180.4(c)(l)(iii),  written  comments  must 

mntain- 

(a)  The  docket  mmiber  and  title  of  the 
proceeding: 

(b)  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made; 

(c)  The  cnmmenting  party's  position 
(i.e.,  whether  it  supports  or  opposes  the 
proposed  transaction); 

(a)  A  statement  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merdy 
comment  on  the  proposal; 

(e)  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  this 
request;  the  request  must  indicate  the 
disputed  material  facts  that  can  be 
resolved  onlv  at  a  hearing;  and 

(f)  A  list  of  all  information  sought  to 
be  discovered  from  the  applicant 
carriers. 

Because  we  have  determined  that  this 
proposal  is  a  minor  transaction,  no 
respooaive  applications  will  be 
pennitted.  Toe  time  limits  for 
processing  this  transaction  are  set  forth 
at  49  U.S.C  11325(d). 

Discovery  may  begin  immediately.  We 
encoiirage  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  a  ordered: 

1.  This  application  is  accepted  for 
consideration  under  49  U.S.C.  11323-25 
as  a  minor  transaction  under  49  CFR 
1180.2(c). 

2.  The  parties  shall  comply  with  all 
provisions  stated  above. 

3.  TUs  decision  is  effective  on  August 
2.1996. 

Deddsd:  )uly  2S,  ISM. 

By  the  Board,  Chaiiman  Morgan,  Vice 
Chairman  Simmans,  and  Ccfnmissloner 
Owen. 

Vernon  A.  WilUoais, 
Seaeitay. 
IFR  Doc  96-19615  Filed  S-l-M;  B:4S  am) 
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Naw  HMiipahira  Md  Varment  RaHroad 
Company— AbandonmaniEiwiwpBon 
In  Cooa  County,  NH 

New  Hampshire  and  Vermont 
Railroad  Company  (NHVT)  has  filed  a 
notice  of  exemption  imder  49  CFR  Part 
1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  to 
discontinue  service  over  approximately 
1.1  miles  of  railrtxid  from  nulepost 
154.6  (Station  1587.50  on  Val.  Sec 
24.2),  to  milepost  1SS.7  (Station 
1645+23.5  on  Val.  Sec  24.2).  in  Berlin 
Coos  County,  NH.^ 

NHVT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  oiOiehalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter],  49  CFR 

1105.12  (iwwspaper  publication),  and 
49  CFR  llS2.50(d)(l)  (noUce  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abaindonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial, 
revocation  under  49  U.S.C  10562(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  e&ctive  on 
September  3, 1996,  tmless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  enviroimiental 
issues,'  formal  expressions  of  intent  to 


'  Undar  4S  C3ni  listja(d)(2|.  Iha  nllioad  muit 
Bla  a  variftad  notioa  with  tha  Board  at  laaat  50  daya 
tialara  tha  abandoomeot  oi  diacontinuanca  ia  to  ba 
conaiimmatad.  NHVT*  variGad  ootica  indicatad  a 
ptopoaad  conMimination  data  of  Saptambar  1,  ISOS. 
Bacauae  tha  variflad  notice  was  not  fUad  uoti)  Jnly 
IS.  1B8S.  conauinniBtion  ibould  not  ha«a  iMao 
propoaad  to  taka  place  prior  to  Saptambar  3. 1990. 
NHVTi  tapnaentativa  baa  oonfirmod  ttut  tlw 
oonact  amannimatian  data  ij  on  or  afiar  Saptambar 

s.  tasa. 

s  Tha  Board  will  gtant  a  itay  if  an  InJarmod 
dadaioD  on  enviraimiantal  iaauaa  (wliathar  raiaod 
by  a  party  or  by  tha  Board'i  Sactioo  of 
EmriroDmantal  Analytir  in  ita  indapandant 
invaatigBtion)  caimot  be  made  bofoie  tlw 
aatamption't  alSMrtiva  data.  Sea  Exemption  of  Out- 
of^StrvIca  RoU  Ltmt,  i  LCUd  377  (igas).  Any 


file  an  OFA  under  49  CFR 
llS2.27(c)(2).<  and  trail  use/rail  banking 
requests  imder  49  CFR  1152.29  '  must 
be  filed  by  August  12, 1996.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  August  22. 1996,  with:  Office 
of  the  Secretary,  Case  Control  Branch, 
Surface  Transportation  Board.  1201 
Constitution  Avenue,  NW..  Washington, 
DC  20423. 

A  copy  of  any  petititm  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  David  H.  Anderson,  288 
Littleton  Road.  Suite  21,  Westford.  MA 
01886. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NHVT  has  filed  an  environmental 
report  which  addresses  the 
ahandoiuient's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  7. 1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Surfiice  'Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Conmients  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  July  29. 1996. 

By  the  Board,  Oavid  M.  Konichnik. 
Director.  Office  of  Procaedings. 
Vernaa  A.  WUUaaM, 
Seavtary. 
(FR  Doc  96-19687  Filed  6-1-96:  6:45  ami 


DEPARTMENT  OF  THE  TREASURY 

Suttmlaalon  for  0MB  Rmriow; 
Commant  Request 

)uly  22, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 


laquaat  Cor  a  Blay  riwold  ba  lUad  aa  aooD  as  poaaibia 
•o  that  the  Board  may  taiie  appropriate  actiiu  befote 
tlw  exemption's  effective  data. 

*  See  Exempt,  of  Bait  Abandtmmmtl— Offers  of 
Finan.  Assist.,  4  LCCZd  164  (lasr). 

'  The  Soaid  will  eccept  lale-Gled  trail  tua 
raqiiaeu  so  long  as  the  abandonmant  has  not  boasi 
oonsummetad  and  the  ■h«nitrwitnj  railroad  Is 
willing  to  oagotiata  an  agraemanL 


aubmission(s)  may  be  obtained  by 
calling  the  Treasury  Buivau  Clearance 
Officer  listed.  Dunments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  OMB  revtewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 

Depailmaatal  OfBcaOffice  of  Data 


OMB  Number  1505-0149. 

Fonn  Munher:  None. 

Type  of  Review:  Extension. 

Title:  Reporting  of  International 
Capital  and  Foreign  Currency 
Transactions  and  Positions.  31  CFR  Part 
128. 

Description:  31  CFR  Part  128 
establishes  general  guidelines  for 
reporting  on  United  States  claims  on 
and  liabilities  to  foreigners;  on 
transactions  in  securities  with 
foreigners;  and  on  monetary  reserves  of 
the  United  States.  It  also  establishes 
guidelines  for  reporting  on  the  foreign 
currency  transactions  of  U.S.  persons.  It 
includes  recordkeeping  requirement, 
§128.5. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Recordkeepen: 
2.000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  3  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  6,000  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1583.  Departmental  Offices, 
Room  2110. 1425  New  York  Avenue. 
N.W.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lais  K.  HoDoiid.     ' 

Departmental  Reports  Management  Officer. 
IFR  Doc  96-19631  Piled  6-1-96;  8:45  am) 
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Submlasion  to  OMB  for  flatrtaw; 
Comment  naquaat 

July  23,  1996. 

Tlie  Department  of  Treasury  has 
submittet!  the  following  public 
information  collection  requireraeat(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Gearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
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and  to  tha  Ttauury  Depaitment 
dMniics  OfBcar,  Daputmant  of  the 
Tamsarf.  Room  2110. 142S  ^4ew  York 
AnntM,  NW.,  Wuhington.  DC  20220. 

btvaal  K«*«Biw  SOTTic*  (IKS) 

OMB  Number  lMS-0110. 

Foiui  Naraber  IKS  Foim  1099-DtV. 

Type  of  Review:  Extemion. 

7T&:  Dividanib  and  Distiibutiaiu. 

DetaipOon:  Tba  bma  to  uaad  by  the 
Service  to  insula  tluit  dividends  an 
property  rapoitad  as  nqtiiied  by  Code 
lection  6042  and  that  bouidatian 
distiibutitBU  ate  oaractly  rapoited  aa 
tequiied  by  Code  lectian  6043,  aid  to 
datonnine  whether  payeea  are  comctly 
imofting  Aotr  incooie. 

iiaqiaadeirii:  Buainaas  or  other  fat- 
profit 

BeOmated  Number  of  BeepoadentM: 
140,560. 

BtUmated  Burden  Houn  Per 
Bemmdent:  14  minutea. 

negueacy  of  Remnse:  AnnuaUy. 

atfinotad  Total  BepotOng  Burden: 
23,297324  horns. 

Oaanmce  Officer.  Gariiil  Shaar, 
(202)  622-3869,  Internal  Revenue 
Sarrica,  Room  5571, 1111  Constitution 
Avenue.  NW.,  Waahington.  DC  20224. 

OMB  Raviawor.  Alaxamiar  T.  Htmt, 
(202)  39&-7340,  Office  of  Management 
and  Budget.  Room  10226,  New 
ExecuUva  Office  Building.  Washington, 
DC  20503. 
Liis  K.  HaDaad, 

CapaitmanlaJ  flapattf  Manqfsmant  QfJScar. 
[nt  Doc  96-19632  FUsd  6-1-46: 8:45  am) 


applicants,  if  approved  for  hire,  will 
laquire  a  Top  Sacavt  Service  Claaranoa, 
and  poadbly  SCI  Acoasa.  Reaponaes  to 
qoastions  on  the  SSP  86A  yielda 
inionnation  necessary  for  the 
adfudication  fbr  eligibility  of  the 
daaranca,  aa  wall  as  ensuring  that 
applicant  meets  all  internal  agency 
requirements. 

Respondanis:  Individuals  or 
households. 

Estimated  Number  of  Raspondente: 
7,500. 

Estimated  Burden  Hoars  Per 
Respondent:  1  hour. 

frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
7,500  hours. 

Oearance  Officer  Sandy  Bigley,  (202) 
435-7025,  U.S.  Secret  Service,  Roan 
870. 1310  L  Street.  NW..  Washington. 
DC  20005. 

OMB  Revietnr  Alexander  T.  Hunt, 
(202)  395-7880,  OiBce  of  Management 
and  But^iet,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
LslsK.HaIland. 

DspcuOnenlal  Reports  UnnagsmeM  Officer. 
[FR  Doc  96-19633  FUad  »-l-«6: 6:45  ami 
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July  23,  1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infbnnatioa  collection  requirement(s1  to 
OMB  tot  review  and  clearance  under  the 
Papervrork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
«iihmi««inn(«)  niay  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  coUection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  tile  Treasury  Departmnit 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC.  20220. 

VJS.  Swnt  Serrice  (USSS) 

(MB  Number  New. 

Form  Number  SSF  SOA. 

7\7>e  of  Review:  New  collectian. 

Title:  Supplemental  Investtgativa 
Data. 

Description:  Respondents  are  all 
Secret  Service  applicants.  These 


Ouhml— ton  tor 

GOCIUIlMIt 


^lly26,1906. 

The  Department  of  Treasury  has 
submittea  the  following  public 
infbrmatian  collection  requirement(a)  to 
OMB  for  review  and  clearance  under  the 
Paperwort:  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
sufamisaion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  thto 
information  coUection  shoidd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  30  minutes. 

nvquency  o^ftesponse:  On  occasicn. 

Esthnated  Total  ReportiDg/ 
Racotdkeeping  Burden:  838,158  boon. 

OMB  Number  1515-0124. 

Fofiri  Number:  None. 

Type  of  Review:  ExtensiaD. 

Title:  Disclosure  of  Infotmatian  on 
Inward  and  Outvrard  Vaasel  ManiiiBst. 

Description:  Thto  information  to  used 
to  grant  a  domestic  importer's, 
consienee's,  and  exporter's  request  fbr 
omfiaantiality  of  ita  identity  from 
public  disclosure. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
578. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

nequency  of  Response:  On  occasion. 
Annually.     » 

Estimated  Total  Reporting  Burden: 
289  hours. 

Oearance  Officer  ].  Edgar  Nidiols. 
(202)  927-1426.  U.S.  Customs  Servloe, 
Printing  and  Records  Managemmt 
Branch,  Room  6216, 1301  Constitution 
Avenue,  N.W..  Waahingtoo,  DC  20229. 

OMB  Reviewer  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Waahington. 
DC  20503. 
LatsK-BaDaad, 

OspaflDwiita/  Reports  Management  Officer. 
IFK  Doc  96-19634  FUad  8-1-06:  8:49  am) 


VS. 


Sarrica  (CUS) 


OMB  Number  1515-0069. 

Fonn  Number  CF  3461  and  CF  3461 
Alternate. 

Type  of  Review:  Reinstatement 

Title:  Immediate  Delivery 
Application. 

Description:  Customs  Forms  34&1  and 
3461  Alternate  are  uaad  by  importers  to 
jmivlde  Customs  with  the  necessary 
informatian  in  order  to  examine  and 
release  imported  cargo. 

Respondents:  Buainaas  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6.100. 


Biii«Mi  ol  Aleoliol,  TotMoeo  Mid 


PiupusMl  CoMdloft;  CofnnMfit 


ACnOM:  Notice  and  request  for 
comments. 

MMMARY:  The  Department  of  the 
Treasury,  as  part  of  ito  continuing  eBort 
to  reduce  paperwork  and  respondent 
burden,  invitee  the  general  public  and 
other  Federal  agencies  to  take  thto 
opporttmity  to  comment  on  propoaed 
and/or  continuing  information 
collectiona,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PvLUc  L.aw  104-13  (44  U.S.C 
350e(c)(2)(A)l.  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  to 
soliciting  comments  concerning  the 
Beer  for  Exportation. 
OATIS:  Written  comments  should  be 
received  on  or  before  October  1, 1996  to 
be  assured  of  consideration. 
ADDAESKS:  Direct  all  written  commanto 
to  Bureau  of  Alcohol,  Tobacco  and 


Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOfl  FURTHER  INFOflMATWN  CONTACT: 
Requests  for  additional  Infoimation  or 
copies  of  the  formts)  and  instructions 
should  be  directed  to  Marjorie  Ruhf, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massacliusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8202. 

aUPPLBIENTARV  MFORtlATION: 
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Title:  Beer  for  Exportation. 

OMB  Number  1512-0096. 

Fonn  Number  ATF  F  5130.12. 

Abstract:  ATF  collects  thto 
information  in  order  to  monitor  export 
activities  by  brewers.  Certification  as  to 
type  and  qtiantity  of  beer  exported  is 
analyzed  by  brewers'  operational  reports 
to  ensure  compliance  with  tax  laws 
enforced  by  ATF.  The  ATF  District 
Director  is  authorized  to  direct  a 
proprietor  to  retain  records  for  an 
additional  3  years  where  it  is  deemed 
necessary. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  piuposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
392. 

Estimated  Time  Per  Respondent:  1 
hour  and  39  minutes. 

Estimated  Total  Annual  Burden 
Hours:  38,808. 

Raqneit  tor  Conunants 

Comments  submitted,  in  response  to 
thto  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  commraito  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  coUection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondento,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also,  ATF  requests  information 
regarding  any  monetary  expenses  you 
may  incur  while  completing  this  form. 


Dated:  July  26, 1996. 
JahnW.Magaw. 
Director. 
(FR  Doc.  96-19680  FUad  8-1-96:  8:45  ami 
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Propoeed  CoHectlon;  Connnant 
Request 

ACnON:  Notice  and  request  fbr 
comments. 

SIMMMRY:  The  E)epartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Fiiearms  within 
the  Departmmt  of  the  Treasury  is 
soliciting  comments  concerning  the 
Explosives  Delivery  iiecord. 
DATES:  Written  commento  should  be 
received  on  or  before  October  1, 1996  to 
be  assured  of  consideration. 
A00RE8SE8:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Linda  Barnes,  650 
Massachusetts  Avenue,  NW.. 
Washington.  DC  20226.  (202)  927-8930. 
FOB  FURTHER  MFOnMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Dottia  Morales. 
Firearms  and  Explosives  Operations 
Branch.  650  Masisachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8576. 
8UPP1.EMENTARY  INFORMATKJN: 

Title:  Explosives  Delivery  Record. 
OMB  Number:  1512-0133. 
Fomi  Number  ATF  F  5400.8. 
Abstract:  This  infoimation  collection 
activity  is  used  to  verily  dtotributors' 
compliance  with  Federal  law  and 
regulations,  thereby  documenting  the 
flow  of  explosives  in  commerce  and  as 
a  tracing  tool  to  prevent  nususe  and 
traffic  in  stolen  explosives.  The  recoids 
retention  period  for  thto  information 
collection  is  5  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 
Type  of  Review.  Extension. 
Affected  Public:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 


Estimated  Total  Annual  Burden 
Hours:  2,5000. 

HaqiHMl  Ihr  r«Miim«»^f 

Comments  submitted  in  response  to 
thto  notice  will  be  summariied  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  coUection  of 
information  is  nebessary  fbr  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
informatian  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality.  utiUty.  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
coUection  of  information  on 
respondento.  including  through  the  use 
of  automafbd  collection  techniques  or 
other  forms  of  information  technology. 
Also.  ATF  requests  information 
regarding  any  monetary  expenses  you 
may  inctir  while  completii^  this  form. 

Dated:  July  28.  1996. 
lolmW.M^aw, 
IXnctor. 

IFR  Doc  06-19681  Filed  8-1-96;  8:45  ami 
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Proposed  CoHeetton;  Comment 
Request 

ACTION:  Notice  and  request  for 
commento. 

SUMMARY:  The  Department  of  the 
Treasuiy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  thto 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
coUections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)}.  Currenlly,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  commento  concerning  the 
Usual  and  Customary  Business  Records 
Relating  to  Wine. 

DATES:  Written  comments  should  be 
received  on  or  before  October  1. 1996  to 
be  assured  of  consideration. 
AIK>RESSES:  Direct  all  written  commento 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Linda  Barnes.  650 
Massachusetto  Avenue.  NW.. 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Joyce  Drake,  Wine, 
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Bear  and  Spiiits  Ragulatiaoi  Branch, 
650  MunchuaetU  Avonus,  NW., 
Waddngtoo.  DC  20228.  (202)  927-S210. 

SUWLBCMTAIIT  MFOMfMim: 

Tlth:  Usual  and  Cin»omaiy  Duitliwi 
Racorda  RslaUng  to  Wine. 

(MB  Number.  1512-0298. 

RecotdkdepingHeqainmmtID 
NumbT.  ATF  REC  5120/1 

Atatmct  Uaual  and  cuatomary 
bustnaaa  racoids  rolatiiig  to  wine  are 
routinely  in^wcted  by  ATF  officera  to 
ensuie  the  payment  of  alcohol  taxe*  due 
to  the  Federal  Government.  The  mcords 
retaotian  period  for  this  information 
collection  is  3  years. 

Cuntnt  Actions:  There  are  no  dianges 
to  this  infoimatian  collection  and  it  is 
being  submitted  for  extension  purposes 
crnly. 

Type  of  Renew:  Extension. 

Affected  Public-.  Business  or  other  for- 
profit. 

Btttmated  Number  of  Bespondentr. 
1.850. 

EsUmofted  Time  Per  Respondent  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours-.  165  hours. 

■oquest  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approvai  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
poformance  of  the  functions  of  Uie 
agency,  including  whether  the 
infbtmatioo  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also.  ATF  requests  information 
regarding  any  monetary  expenses  you 
may  incur  while  completing  this 
iniomatian  collection. 


Dated:  July  28.  laae. 
|akBW.Ma(aw, 
Direclar. 
(FR  Doc  9e-ig6«2  Filed  8-1-46: 8:45  ami 


action:  Notice  and  request  for 
comments.  ^ 

8UMMAIIY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  eOort 
to  reduce  paperwmil;  and  respcmdent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Tieesury  is 
soUdt^ig  comments  concerning  the 
Bond  for  Drawback  Under  28  U.S.C 
5131. 

dates:  Written  comments  should  be 
received  on  or  before  October  1, 1998  to 
be  assured  of  consideration. 
AOORESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  6S0 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20226,  (202)  927-8930. 
FOB  FURTHER  INFORIM'nON  COMTAOT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Steve  Simon, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue. 
NW.,  Washington.  IX;  20226.  (202)  927- 
8183. 

SUPPtEMENTARY  MFOMMTMN: 

Ti't/e:  Bond  for  I>awbeck  Under  26 
U.S.C.  5131. 
Form  Number:  ATF  F  5154.3. 
Abstract:  This  bond  form  is  required 
pursuant  to  28  U.S.C.  5131  from  all 
persons  who  claim,  on  a  monthly  basis, 
drawback  of  tax  on  distilled  spirits  used 
in  the  manubcture  of  approved 


Donbeverage  products.  The  form  is  used 
to  establish  eUgibility  to  file  drawback 
claims  on  a  monthly  basis  and.  when 
necessary,  to  enforce  collection  of 
mooey  owed  to  the  Government. 

CuiTsnt  Actions:  This  is  a  new 
^plication.  The  bond  has  been  required 
for  many  yeare.  but  because  the  fbnn 
requests  no  information  other  than  that 
necessary  to  identify  the  parties 
involved  and  the  amount  of  the  bond,  it 
had  not  previously  been  considered  to 
be  a  collection  of  information  subject  to 
OMB  review  and  approval. 

Type  of  Review:  New. 

Affected  Public:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
60. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  12  hours. 

Request  for  Caaimails 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
informatian  ahall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
informetion  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also.  ATF  requests  information 
regarding  any  monetary  expenses  you 
may  incur  while  completing  this  form. 

Dated:  July  26, 1998. 
)ahn  W.  M^w, 
Director. 

(FR  Doc.  96-19683  Filed  8-1-48;  8:45  am) 
■uaao  ococ  4ai*-si-» 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Ssrvies 
7  CFR  Parts  220  and  226 


RIN  0684- AC1S 

National  School  Lundi  Program, 
School  BtaaKlsst  Program,  Child  and 
Adult  Car*  Food  Program  and  Sumnior 
Food  Sarvico  Program  tar  Chlldraa: 
MaatAHamataaUsad  In  tho  Child 
NuUIUon  Progtams 

Correction 

In  proposed  rule  document  96-16992 
beginning  on  page  35152  in  the  issue  of 
Friday,  J^y  5, 1996,  make  the  following 
corrections: 

1221X8    [Oofnetsd] 

1.  On  page  35T56,  in  S  220.8(g),  in  the 
table,  in  the  fourth  column  (Grades  K- 
12),  "V4  cup"  should  read  "Vi  cup". 

1228.20    (CoireeMl 

2.  On  page  35157.  in  $  226.20(c)(2) 
and  (c)(3),  in  the  tables,  insert  "*  *  *" 
after  "Alternates". 

BOXatO  OOOCISM-St-O 


DEPARTMENT  OF  COMMERCE 
National  Oeaonic  and  Attnoaphadc 


GENERAL  SERVICES 
ADMMI8TRAT10N 


pasA 


15  CFR  Part  679 

[DocHal  No.  98a6311BM18»<l1;  LD. 
0429988] 

RIN064ftAI18 

FlahsrIos  Of  tho  Exdusiva  Economic 
Zona  Off  Alaska 

Conactfon 

In  rule  document  96-14593, 
beginning  on  page  31228,  in  the  issue  of 
Wednesday,  June  19, 1996,  make  the 
following  corrections: 

1.  On  page  31288,  in  the  Figure  4 
caption,  "a.  Map"  should  be  centered 
bnieath  "Figure  4  to  Pari  87S-HaiTiBg 
Savings  Areas  in  the  BSAI". 

2.  On  page  31297.  in  TABLE  3.  on  the 
FMP  SPECIES  line,  the  numbering 
sequence  should  begin  with  column  3, 
WHOLE  FISH,  instead  of  column  2, 
SPECIES  CODE,  and  the  subsequent 
coliunns  should  be  renumbered 
sequentially. 

3.  On  page  31302,  in  TABLE  9,  on  the 
second  line,  in  the  third  colimm. 
"Cather-procassor"  should  read 
"Catcher-processor". 

aUBM  OODC  1MS4t-e 


PTRIO) 


HMniDUiwnvnc  Of  ragnorACBMi 
SubstalMlco  ExpfliM8~foirOfllGW 
Tra«attoOahkoah.WI 

CofTsctJon 

In  notice  document  96-16798 
beginning  on  psge  34438  in  the  issue  of 
Tiwsday.  July  2. 1996,  make  the 
following  correction: 

On  page  34437,  in  the  first  column,  in 
the  eighth  line  from  the  top  "July  26" 
should  reed  "July  27". 
BLiMseeoa  isis-*«-o 


DEPARTMENT  OF  THE  INTERIOR 


50  CFR  Parts  13  and  14 

nm  ioi»AB4t 

Importsdon,  EKpoflsBon,  and* 
Tranaportsdon  of  WHdM* 

Correction 

In  rule  document  96-15388  beginning 
on  page  31850  in  the  iesue  of  Friday. 
June  21. 1996.  make  the  following 
correction: 

f14J3    tCometad] 

On  page  31869,  in  the  first  column,  in 
the  first  line  "§14.21"  should  read 
"$14.33". 
aoxaaoact  iMs-ave 
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DEPARmENT  OF  TRANSPORTA-nON 


ascntPwtaas 

(FHWA  DookM  No.  W-iq 
IMI212S-A06S 

iMkmal  StMidMd*  tor  Tnfllc  Central 
Devtoes;  the  Miual  on  Unltonn  Traflle 
Central  DmteM  for  Slraati  aid 
HiglMwye;  SiMKlMd*  tor  CantM^  Una 
and  Edge  Una  Mertdngs 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACnON;  Notice  of  proposed 
sdraendmenl  im  the  Manual  on 
Unifoim  Traffic  Control  Devices 
(MUTCD);  request  for  commeats. 


T:  The  MUTCD  is  incorporated 
by  retarencs  in  23  Code  of  Fedmel 
Regulations  (CFR)  part  655,  subpart  F. 
and  recognized  as  the  national  standard 
for  traffic  control  on  all  public  roads. 
Sec  406  of  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1993,  requires  that 
the  MTJTCD  include  a  national  standard 
to  deiine  the  roads  that  must  have 
center  line  or  edge  line  marldngs  or 
both,  provided  that  in  setting  such  a 
standard,  consideration  be  given  to  the 
functional  classification  of  roads,  traffic 
volumes,  and  the  number  and  width  of 
lanes.  The  MITTCD  amendmenU  herein 
proposed  are  intended  to  improve  traffic 
operations  and  safety  by  providing 
national  standards  and  guidance  to 
establish  uniform  application  and  use  of 
center  line  and  edge  line  maridngs  on 
streets  and  highways. 
DATES:  Submit  written,  signed' 
comments  on  or  before  May  2, 1997. 
Aliomns:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  96-15, 
Federal  Highway  Administration,  Room 
4232,  HCC-10, 400  Seventh  Street,  SW., 
Washington,  D.C.  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday  except  Federal 
holidays.  Those  desiring  notifications  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  IHFOflMATKM  OONfACT:  Mr. 
Ernest  D.  L.  Huckaby ,  Office  of  Highway 
Safety  (HHS-10),  (202)  366-9064;  or  Mr. 
Raymond  W.  Cuprill.  Office  of  Chief 
Counsel  (HCO20),  (202)  366-0834, 
Federal  Highway  Administration,  400 
Seventh  Street.  SW.,  Washington.  DC 
20580-0001.  Office  hours  are  from  7:45 
Bjn.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday  except  Federal  holidays. 


SUrPLEMENTARV  MFOflMATXM:  The 
MUTCD  is  approved  by  the  FHWA  as 
the  national  standard  for  all  streets  and 
highways  open  to  public  travel.  The 
MUTCD  is  available  for  inspection  and 
copying  as  prescribed  in  49  CFR  part  7. 
appendix  D.  It  may  be  purchased  for 
$44.00  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  OC  20402,  stock  no. 
050-001-00308-2.  The  FHWA  both 
receives  and  initiates  requests  for 
amendments  to  the  MUTCD.  Each 
request  is  assigned  an  identiBcaUon 
number  that  shows,  by  Roman  numeral, 
the  part  of  the  MUTCD  affected  and.  by 
Arabic  numeral,  the  order  in  which  the 
request  was  received.  The  MUTCD 
request  identification  number  for  the 
amendments  in  this  rulemaking  is  01-73 
(Change)  and  is  titled  "Standards  for 
Center  Line  and  Edge  Line  Markings." 

This  notice  is  being  issued  to  provide 
an  opportunity  to  review  and  comment 
on  the  proposed  amendments  to  the 
MUTCD.  The  FHWA  will  issue  a  final 
rule  after  considering  the  comments 
offered. 

Propoeed  Aawmdment 

Section  406  of  the  Department  of 
Transportation  and  [plated  Agencies 
Appropriations  Act  for  FY  ending 
September  30, 1993,  Pub.  L.  102-388, 
106  SUt  1520.  requires  that  the  MUTCD 
include  a  standard  to  define  the  roads 
that  must  have  center  line  or  edge  line 
markings  or  both,  provided  that  in 
setting  such  a  standard,  consideration 
be  given  to  the  functional  classificatioo 
of  roads,  traffic  voltmies,  and  the 
number  and  width  of  lanes. 

D^initions 

The  proposed  amendment  uses 
terminology  that  is  in  compUance  with 
the  MUTCD  definitions.  As  included  in 
the  Section  lA-9  of  the  MUTCD,  the 
term  "roadway"  shall  be  defined  as: 
"That  portion  of  a  highway  improved, 
designed,  or  ordinarily  used  for 
vehicular  travel,  exclusive  of  parking 
and  auxiliary  lanes,  berms,  and 
shoulders.  In  the  event  a  highway 
includes  two  or  more  separate 
roadways,  the  term  'roadway'  as  used 
herein,  refers  to  any  such  roadway 
separately,  but  not  to  all  such  roads 
collectively."  Center  Line  Marking 

The  FHWA  proposes  replacing  me 
fifth  paragraph  of  Section  3B-1  of  the 
1988  veraion  of  the  MUTCD  with  the 
following: 

Center  line  markings  shall  be  placed 
on  paved,  undivided  2-way  streets  and 
hi^ways  having  the  characteristics  as 
follows: 

1.  Rural  arterials  and  coUectora  with 
roadways  18  feel  or  more  in  width  and 


an  average  daily  traffic  (ADT)  of  1000  or 
more. 

2.  Urban  arterials  and  collectors  with 
roadways  20  feet  or  mora  in  «vidtb  and 
an  ADT  of  2(XX)  or  more. 

3.  Roadways  with  3  lanes  or  more. 
Center  line  markings  should  be  placed 

on  paved,  undivided  2-way  streets  and 
highways  having  the  bllowing 
characteristics: 

1.  Rural  roadways  18  feet  or  more  in 
width  with  an  ADT  of  500  or  more. 

2.  Urban  roadways  20  feet  or  more  in 
widdi  writh  an  ADT  of  1000  or  more. 

3.  Roadways  were  engineering  studies 
indicate  a  need. 

Center  line  markings  may  be  placed 
on  any  undivided  2-way  streets  and 
highways. 

In  determining  whether  to  place 
centerline  markings  on  roadways  less 
than  16  feet  wide,  the  risk  of  vehicles  on 
pavement  edges  or  of  drivers  being 
adversely  affected  by  parked  vehicles 
may  be  considered.  Also  when  edge  line 
roarklngs  are  used  the  risk  of  persistent 
vehicle  encroachment  into  the  lane  of 
opposing  traffic  may  be  coosiderad. 

Edge  line  Marking 

The  FHWA  proposes  replacing  the 
second  paragraph  of  Section  3B^  with 
the  following: 

Edge  line  marldngs  shall  be  white 
except  that  on  the  left  edge  of  each 
roadway  of  divided  streets  and 
highways,  and  1-way  roadways  in  the 
direction  of  travel,  they  shall  be  yellow. 

Edge  line  maridngs  shall  be  placed  on 
paved  streets  and  highways  of  the 
following  types  or  with  the  following 
characteristics,  except  when  roadway 
edges  are  defined  by  curbs  and/or  by 
markings  for  parking  spaces: 

1.  Freeways, 

2.  Expressways,  and 

3.  Rural  arterials. 

Edge  line  markings  should  be  placed 
on  paved  streets  and  highvrays  with  the 
following  characteristics,  except  when 
roadway  edges  are  defined  by  curbs 
and/or  by  markings  for  parking  spaces: 

1.  Rural  collecton  20  feet  or  more  in 
width. 

2.  Paved  streets  and  highways  where  an 
raigineering  study  indicates  a  need. 
Edge  line  markings  may  be  placed  on 

other  classes  of  streets  and  highways 
with  or  without  center  line  markings. 

Compliance  Date 

The  proposed  compliance  date  for  the 
proposed  amendments  is  three  yeara 
after  the  date  of  publication  of  the  final 
rule  in  the  Federal  Ragjater. 

When  reviewing  the  proposed 
amendments,  readera  should  consider 
the  additional  canter  line  marking 


standards  in  the  MUTCD  Section  3B-3, 
"No-Passing  Zone  Markings"  which 


Where  center  line  markings  are 
installed,  no-passing  zones  shall  be 
established  at  vertiul  and  horizontal 
curves  and  elsewhere  on  (wo-  and  three- 
lane  highways  where  an  engineering 
study  indicates  passing  must  be 
prohibited  because  of  inadequate  sight 
distances  or  other  special  conditions. 
Specific  reference  is  made  to  section 
11-307  UVC  Revised  1968. 

A  no-passing  zone  shall  be  marked  by 
either  a  one  diJrection,  no-passing 
miirkingii  (no.  5,  section  3A— 7)  or  a  two 
direction,  no-passing  markings  (no.  6, 
section  3A-7)  as  illustrated  in  figure  3- 
2b. 

BackgraoiKi 

Cunent  Practice 

Part  m  of  the  current  MUTCD.  the 
1988  edition,  sets  forth  basic  principles 
and  praacribes  standards  and  guidelines 
for  markings  on  all  streets  and  highways 
open  to  public  travel  in  the  United 
States.  The  primary  purposes  of  center 
line  markings  are  to  separate  opposing 
directions  of  traffic  flows,  and  to 
provide  positive  guidance  to  drivere  by 
defining  the  left  limit  of  a  driver's  field 
of  safe  travel  and  no-passing  zones.  The 
primary  purpose  of  edge  line  markings 
is  to  provide  positive  guidance  by 
defining  the  right  and  left  limits  of  a 
driver's  field  of  safe  travel. 

Sections  3B-1  and  3B-6  of  the 
MUTCD  state  the  following  regarding 
the  roadways  on  which  center  line  and 
edge  line  marking,  respectively,  are 
recommended: 

In  Section  3&-1: 

Center  line  markings  are 
recommended  on  paved  highways 
under  the  following  conditions: 

1.  In  rural  districts  on  two-lane 
pavements  16  feet  or  more  in  width 
with  prevailing  speeds  of  greater  than 
35  mph. 

2.  in  residential  or  busineaa  districts 
on  through  highways  where  there  are 
significant  traffic  volumes. 

3.  On  undivided  pavements  of  four  or 
more  lanes. 

4.  At  other  locations  where  an 
engineering  study  indicates  a  need  for 
them. 

In  Section  3B-6: 

Edge  line  markings  shall  be  provided 
on  Interstate  highways,  on  rural 
multilane  highways,  and  may  be  used 
on  other  classes  of  roads. 

Previous  Proposal 

Cancurrentlv  writh  the  preparation  of 
the  1988  edidun  of  the  MUTCD,  the 
FHWA  proposed  an  amendment  to  the 


MUTCD  on  center  line  markings.  In 
response  to  a  February  20, 1085, 
petition  from  the  Center  for  Auto  Safety, 
designated  by  FHWA  as  MUTCD  request 
III-3S  (Change)  titled  "Warrants  for 
Center  Line  Pavement  Markings,"  the 
FHWA  considered  Mtablishing  warrants 
for  center  line  markings.  The  FHWA's 
proposed  amendments  to  the  MUTCD 
ware  made  available  to  the  public  for 
review  and  comment  in  FHWA  Docket 
No.  87-21  on  )aouary  Z7, 1988,  as 
published  at  S3  FR  2233.  At  that  time 
the  FHWA  contended  that  minimum 
standards  should  be  established  for 
center  line  markings.  The  FHWA 
received  200  conunents  in  response  to 
the  proposed  amendments  in  FHWA 
Docket  No.  87-21.  Most  of  the 
commenlera  implied  that:  (1)  The  center 
line  and  edge  line  markings'  standards 
and  guidelines  contained  in  the  MUTCD 
were  satisfactory,  and  (2)  no  additional 
standards  were  needed  at  that  time.  A 
termination  notice  for  the  rulemaking 
was  published  on  January  23, 1989,  at 
54  FR  2998.  Although  denying  the 
request  for  change  in  the  termination 
notice,  the  FHWA  sUted  that  it  would 
consider  alternative  actions  necessary  to 
better  determine  standards  responsive  to 
the  motorists'  needs  and  to  the  concerns 
expressed  in  the  docket  comments. 

After  the  current  1988  edition  of  the 
MUTCD  was  published,  a  decision  was 
made  by  the  FTfWA  on  January  6, 1988, 
at  53  Fli  Z36,  to  postpone  rulemaking  on 
all  requests  for  revisions  to  the  MUTCD 
except  those  changes  that  would 
significantly  impact  safety.  The  FHWA 
armounced  its  intent  to  rewrite  and 
reformat  the  MUTCD  on  January  10, 
1992,  at  57  FR  1134. 

Findings  of  Research 

In  Appendix  G,  Analysis  of  Need  for 
Centerline  Stripes,  of  the  National 
Cooperative  Highway  Research  Program 
Report  214,  "Design  and  Traffic  Control 
Guidelines  for  Low-Volimie  Rural 
Roads," '  the  author,  Mr.  John  Glennon, 
concludes  that  center  line  markings  are 
justified  by  a  benefit-cost  tradeoff  for 
low  volume  roeds  with  ADT's  above  300 
vpd.  Mr.  Gleimon  cautioned,  however, 
that  the  exact  decision  point  is  sensitive 
to  the  assumed  accident  costs  and  the 
obtainable  accident  reduction. 

Messrs.  Richard  N.  Schwab  and 
Donald  G.  Capelle  reported  on  findings 
and  recommendations  that  they 
deduced  from  FHWA  research  studies 
on  roadway  delineetion  in  an  article 
Utled  "Is  Delineation  Needed."  in  the 


May  1980  issue  of  the  "ITE  Journal."' 
They  reported  that  center  line  markings 
can  be  cost  beneficial  at  an  ADT  as  low 
as  50  vpd.  and  that  center  line  murkingit 
should  be  used  on  any  paved  roadway 
surfece  that  will  retain  markings  and 
that  carries  two-way  traffic- 
According  to  Mr.  Ted  R.  Miller  in  a 
peper,  "Benefit-Cost  Analysis  of  Lane 
Marking," '  contained  in  'Transportation 
Research  Record  1334  published  in 
1992,  even  at  500  ADT,  edge  lines  on 
rural  two-lane  roads  yield  safely 
benefits  of  S17.00  for  every  dollar 
invested. 

Present  Practice 

The  American  Traffic  Safety  Services 
Association  (ATSSA)  conducted  a 
survey  of  current  State  practices  in  1903 
and  published  the  results  in  a  1994 
rap<»t,  "Pavement  Marking  Programs 
and  Practices."  *  The  siuvey  showed 
that  for  the  794,917  miles  of  SUte 
roadway  in  the  42  responding  States,  80 
percent  received  both  center  line  and 
edge  line  nuirkings,  while  12  percent 
received  only  center  line  markings.  The 
8  percent  receiving  neither  center  line 
nor  edge  line  markings  were  unpaved  or 
had  an  ADT  of  300  vpd  or  less  in  rural 
areas.  Either  center  line  and  edge  line 
markings,  or  canter  line  markings  only 
are  placed  on  all  State  roadways  in  27, 
or  77  percent,  of  35  responding  States. 
Several  States  indicated  that  edge  line 
markings  are  placed  on  all  roadways  20 
feet  or  more  in  width  and  several  said 
that  edge  line  markings  were  not  used 
on  roadways  less  than  16  feet  in  width. 

The  National  Committee  on  Uniform 
Traffic  Control  Devices  (NC)  conducted 
three  surveys  between  1989  and  1994  to 
collect  information  from  States  and 
many  local  jurisdictions  about  their  uaa 
of  center  line  and  edge  line  markings. 
The  surveys  focused  on  and  provided 
insight  regarding  the  best  practices  and 
the  state  of  the  practice  by  States  and 
local  governments.  The  surveys  showed 
that  most  Slates  are  placing  center  line 
and  edge  line  markings  on  the  highways 
that  are  under  the  State  jurisdiction. 
Also,  the  city  governments  preferred 
higher  ADT  limits  for  requiring  center 
line  markings  than  did  the  State 
governments. 
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PmpotJi  by  Others 

Since  1948  the  NC  has  served  u  an 
independent  organization  piovidiiu 
pmfaasimal  idMs  on  the  content  otthe 
MUTCD.  triiicfa  is  published  by  the 
FHWA.  »««e'""'"S  in  1980,  the 
leqxaisimities  of  the  NC  were  to 
initiate,  laview,  or  comment  on 
propoeed  changes  to  the  MUTCD.  As 
suck,  the  NC  had  the  opportunity  to 
raview  proposals  and  males 
lecommendatlons  to  the  i'HWA  in  the 
same  manner  as  any  other  member  of 
the  public.  It  is  composed  of  sponsoring 
oiganizations  that  have  substantial  and 
continoing  interest  in  traffic  control 

The  NC  has  been  drafting  proposals 
for  amending  the  next  version  of  the 
MUTCD.  The  NC  proposal  for  Sections 
3B-1  and  3B-6  contain  mandatory 
standards,  recommended  guidance,  and 
permissive  options.  The  NC  proposal 
also  includes  the  types  of  criteria 
required  by  the  Department  of 
Tkansportation  and  Related  Agencies 
Appropriations  Act,  of  1993. 

The  proposed  NC  amendment  to  the 
filth  paragraph  in  Section  3B-1  provides 
for  the  use  of  center  line  markings  as 
folloMrs.  The  definition  of  the  "traveled 
way'*  in  the  proposal  is  the  portion  of 
the  roadway  for  the  movement  of 
vehicles,  exduaive  of  shoulders,  and 
exclusive  of  parking  laites  which  are  not 
excluded  in  the  American  Association 
of  State  Highway  and  Transportation 
Officials'  definition. 

STANDARD 

Center  line  markings  shall  be  placed 
on  paved,  undivided  streets  and 
highways  as  follows: 

1.  All  rural  arterials  and  collectors 
with  a  traveled  way  18  ieet  or  more  in 
width  with  an  ADT  of  1000  or  greater. 

2.  All  urban  arterials  and  collectors 
with  a  traveled  way  20  feet  or  more  in 
width  with  an  ADT  of  5000  or  greater. 

3.  All  two-way  streets  and  highways 
having  three  or  more  travel  lanes. 

GUIDANCE 

Center  line  markings  should  be  placed 
on  paved,  undivided  streets  and 
highways  as  follows: 

1.  Urban  arterials  and  collectors  with 
a  traveled  way  20  feet  or  more  in  width 
with  an  ADT  of  250O  or  greater. 

2.  At  other  locations  where  an 
engineering  study  indicates  a  need  for 
thmn. 

OPTION 

Center  line  markings  may  be  placed 
on  other  paved,  undivided  streets  and 
highways  with  a  traveled  way  of  18  bet 
or  more  in  width. 


The  proposed  NC  amendments  in 
Section  3B-6  provide  for  the  use  of  edge 
line  markings  as  follows: 

STANDARfl 

Edge  line  msrkings  shall  be  placed  on 
all  fiaBways,  expressways,  and  on  all 
rural  arterials  with  a  traveled  way  20 
feet  or  more  in  width. 

GUIDANCE 

Edge  line  maridngs  should  be  placed 
on  paved  streets  and  highways  as 
follows: 

1.  Rural  collectors  with  a  traveled  way 
20  feet  or  more  in  width  and  where  the 
edge  of  the  traveled  way  is  not 
otherwise  delineated  with  curbs  or  other 
pavement  markings. 

2.  At  other  locations  where  an 
engineering  study  indicates  a  need  for 
them. 

canoN 

Edge  line  markings  may  be  placed  on 
streets  and  highways  with  or  without 
center  Une  maridngs. 

The  ATSSA,  which  is  one  of  the  NC 
sponsoring  organizations,  had 
supported  an  earlier  and  similar  draft  of 
the  above  NC  proposed  amendments  to 
the  MUTCD  Sections  3B-1  and  3B-6, 
with  the  following  exceptions: 

In  Section  3B-1,  for  the  use  of  center 
line  markings,  the  ATSSA  recommends 
that  the  first  standard  use  an  ADT  of  500 
vpd  in  lieu  of  an  ADT  of  1000  vpd  and 
that  the  second  standard  use  an  ADT  of 
2000  vpd  in  lieu  of  an  ADT  of  SOOO  vpd. 
The  A'TSSA  also  reconunends  that  the 
first  guidance  statement  use  18  feet  or 
more  in  lieu  of  20  feet  or  more  for  the 
travel  way  width  criteria,  and  an  ADT 
of  1500  vpd  in  lieu  of  an  ADT  of  2500 
vpd.  The  ATSSA  reasons  for 
recommending  the  lower  criteria 
include  current  State  practices 
discussed  in  NCHRP  Synthesis  of 
Highway  Practice  No.  138,  "Pavement 
Markings:  Materials  and  Application  for 
Extended  Service  Life"'  dated  1988, 
that  concludes  that  an  ADT  of  300  or 
greater  warrants  markings  based  on 
opposing  traffic  per  day;  and  previously 
mentioned  paper,  "Benefit-Cost 
Analysis  of  Lane  Marking, ' ' '  contained 
in  Transportation  Research  Record  1334 
dated  1992,  that  reports  that  pavement 
striping  yields  benefits  of  $60.00  for 
every  dollar  spent. 

In  Section  3B-6,  for  the  use  of  edge 
line  markings,  the  ATSSA  recommends 
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a  A  copy  U  In  ths  aiaa  iDT  FHWA  Dockat  No.  96- 


adding  the  foUowing  as  a  guidance 
statement:  "Pavement  edge  line 
markings  should  be  used  whme  there  is 
no  ambient  light,  Tninitnnm  sight 

distance,  or  the  presence  of  other  rt)ad 
hazards  such  as  soft  shoulder,  steep 
drop-ofb,  or  unprotected  limg  slopes." 

DiacuaaioD  of  Amendments 

A  review  of  above-mentioned  research 
and  the  NC  and  ATSSA  surveys  of 
current  State  and  local  government 
practices  showed  that  center  line  and 
edge  line  maitings  are  beneficial  and 
that  most  States  currently  use  them 
extensively  on  their  rtiadways. 

The  FHWA  proposed  amendments  to 
the  MUTCD  cnntain  national  standartls 
and  guidance  for  determining  the  streets 
and  high«rays  on  which  placement  of 
center  line  markings  and  edge  line 
markings  are  both  required  or 
recommended.  The  criteria  in  these 
standards  and  guidance  provide  for  a 
uniform  application  on  roadways  while 
considering  the  flexibility  needed  by 
States  and  other  jurisdictions  in 
applying  limited  resources  for  improved 
safety.  'Hie  proposed  amendments  also 
reflect  current  acceptable  practice  since 
many  States  are  currently  providing  the 
required  center  line  and  edge  line 
mukings  or  better  at  their  own 
discretion. 

Rulemakiiig  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  politnes  and 
pnxxdures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking 
would  be  minimal.  The  proposed 
MUTCD  changes  in  this  notice  contain 
additional  guidance  and  requirements 
for  the  application  of  center  line  and 
edge  line  markings  on  roadways.  The 
FHWA  expects  that  application 
imiformity  will  be  improved  at  little 
additional  expense  to  the  public 
agencies  or  the  motoring  public 
llierefore,  a  full  regulatory  evaltiation  is 
not  reqtiired. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  86-354,  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  proposed  action  on  small 
entities,  including  small  govenunents. 
This  notice  of  proposed  rulemaking 
adds  some  alternative  traffic  control 
devices  and  only  a  vary  limited  nimiber 


of  new  or  changed  requirements.  Most 
of  the  proposed  changes  are  expanded 
guidance  andxJarification  information. 
Based  on  this  evaluation,  the  FHWA 
hereby  certifies  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

£xecutive  Order  12612  (Federalism 
Assessment) 

This  sction  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparaticm  of  a  federalism  assessment 
The  MUTCD  is  incorporated  by 
reference  in  23  CFR  part  655,  subpart  F, 
which  te<]uires  that  changes  to  the 
national  standards  issued  by  the  FHWA 
shall  be  adopted  by  the  States  or  other 
Federal  agencies  within  two  years  of 
issuance.  This  proposed  amendment  is 
in  keeping  with  the  Secretary  of 
Transportation's  authority  under  23 
U.S.C  109(d)  and  315  to  promulgate 


imiibrm  guidelines  to  promote  the  safe 
and  efficient  use  of  the  highway. 

Executive  Order  12372 
(Intagovenunental  Review} 

These  proposed  ameDdments  are  in 
keeping  with  the  Secretary  of 
Transportation's  authority  imder  23 
U.S.C  109(d),  315,"and  402(a)  to 
promulgate  imiform  guidelines  to 
promote  the  safe  and  efficient  use  of  the 
highway.  To  the  extent  that  these 
anrandments  override  any  existing  State 
leqtiirements  regartiiag  traffic  control 
devices,  they  do  so  in  the  interests  of 
national  uniformity. 

Paperwork  Reduction  Act 

This  acticm  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  3501 
et  seq.  Nadonal  Envinmmental  Policy 
Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  e<  seq.)  and  has  determined 


that  this  action  would  not  have  any 
efiKt  cm  the  (juaUty  of  the  environment 

Regulation  Identification  Number 

A  reguladcm  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publisboi 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  niunber 
contained  in  the  heading  of  this 
dixnunent  can  be  used  to  cross  reference 
this  acUcm  with  the  Unified  Agenda. 

List  of  Sobiscis  in  Z3  CFK  Part  ess 

Design  standards.  Grant  programs — 
transportation.  Highways  and  roads. 
Incorporation  by  reference.  Signs, 
Traffic  regulations. 

(23  U.S.C  10S(d).  114(a).  315,  and  402(a):  23 
CFR  1.32. 655.601, 6SS.602.  655.603: 48  CTR 
1.46) 

Issued  oo:  )uly  24, 19M. 
KedHyE.Sl>lw, 
Federal  High  way  Adaunistratar. 
[FR  Doc.  ge-19721  Filed  6-1-46: 6:45  am) 
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FBIERAL  OEPOSfT  MSWUNCE 

ooflPonA-noN   - 

Oeneral  Couneel'e  Opkiloii  No.  8; 
StoradValiM  Cards 

AOENCT:  Federal  Deposit  Insurance 
Corpantion  (FDIC  or  Corporetjonl. 
action:  Notice  of  FDIC  General 
Counsel's  Opinion  No.  8. 


T:  The  FDIC  has  received 
inquiries  on  whether  and  under  what 
circiunstances  hinds  underlying  stored 
value  cards  may  be  considered  deposits 
under  the  Federal  Deposit  Insurance 
Act.  This  General  Counsel  Opinion  sets 
forth  the  Legal  Division's  canclusions 
on  this  issue. 

FOR  FURTNER  INFOMMTKM  CONTACT: 
Marc  J.  Goldstrom,  Counsel,  Legal 
Division.  (202)  898-8807,  Federal 
Deposit  Insurance  Corporation,  SSO  17th 
Street.  NW.,  Washington,  DC  20429. 

Text  of  General  Counsel's  Opinion 

General  Counsel's  Opinion  No.  8 — 
Stored  Value  Cards 

By:  William  F.  Kroener,  m.  General 
Counsel.  FDIC 

latrodnction 

Insured  depository  institutions  are 
increasingly  utilizing  new  technology  to 
oSsr  novel  and  innovative  products  to 
customers.  One  such  product  is  the 
stored-valua  card.  A  stored  value  card 
stores  information  electronically  on  a 
magnetic  stripe  or  computer  chip  and 
can  be  used  to  purchase  goods  or 
services.  The  balance  recorded  on  the 
card  is  debited  at  a  merchant's  point  of 
sale  terminal  when  the  consumer  makes 
a  purchase.  Generally,  stored  value 
cards  contain  all  the  information 
necessary  to  identify  the  card  and  its 
value.  This  has  enabled  point  of  sale 
terminals  in  most  systrans  to  be  "off 
line".'  In  other  words,  it  is  unnecessary 


*  Wfailfl  oxut  ftamd  valiM!  card  ctbItou  an  "off 
line".  w«  undflntand  that  than  an  "on  line"  atond 
vaiiw  card  iyatanu  (1.0.,  tb«  primary  ncord  of  the 
balance  of  Fuoda  available  ro  the  coostuner  ia  not 
mainlained  00  tiie  card  itaalf.  tnit  at  the  depwltory 
tnatitutioo  or  a  canlral  data  facility).  Such  carda  are 
aimiiar  to  debit  carda  except  iJiat  the  cardholder 
epecifkaUy  deeigoataa  the  amount  of  money  that 
may  be  acceaaed  tlirougb  the  card  and  once  ao 
dealgnated.  aucb  funda  may  only  be  acceaaed 
through  the  card.  So  hr  aa  we  are  aware,  the 
ayetema  of  thia  type  are  not  corrently  being  utiltasd 
1^  depository  inatitutiona. 

tn  ita  pnipoeed  amettdinenl  to  Ragulatioa  E,  61 
FR  tS,6as  (May  2. 1B96).  the  Board  of  Coranioca 
of  the  Fedesal  Raaerve  Syatem  has  diatii^uiafaod 
between  "off-line  aconintahle".  "ofMine 
unaccountable",  and  "on-line"  atoavd  valoe  tyatema 
in  determining  whether  the  regulation  applies  to 
various  typee  of  slanid  value  lystenis.  This  opinion 
does  not  use  these  distiiuitions.  This  is  not  intended 
as  a  aidciam  m  reiacUcm  of  the  Boaid'a 
riaaaiflratioo  syatwn.  Ratlwr.  it  ia  Indhatlve  of  the 


to  contact  a  depository  institution  or 
database  [at  transaction  authorization. 

Some  stored  value  cards  are  deaignad 
to  be  used  until  their  value  is  exhausted 
and  then  are  disposed.  Other  more 
sophisticated  stored  value  cards  may  be 
"reloadable".  The  cards  may  have 
multiple  uses,  such  as  cretlit  and  debit 
features,  in  addition  to  the  stored  value 
component.  Also,  a  particular  stored 
value  card  system  may  have  multiple 
card  issuers  and  multiple  card-accepting 
merchants.  Some  cards  (or  the  stored 
value  component  of  some  cards)  may  be 
utilized  by  whomever  may  be  in 
possession  of  such  card,  while  othera 
require  a  personal  identiScation  number 
to  use. 

Coosumen  may  typically  load  value  ' 
onto  a  card  in  a  number  of  ways.  A 
customer  without  a  pre-existing 
depositor  relationship  with  an  insured 
institution  may  purchase  a  stored  value 
card  from  that  institution.  A  deposit 
account  holder  may  load  value  onto  the 
card  by  withdrawing  frtnn  an  account 
through  a  teller,  via  an  ATM,  or, 
potentially,  via  a  specially  equipped 
telephone  or  personal  computer.  At 
least  one  system  would  allow  the 
consumer  to  transfer  the  stored  value  to 
another  person's  card. 

Typically,  stored  value  cards  are 
touted  as  substitutes  £pr  cash. 
Technically,  however,  they  are  not  cash, 
and  they  do  not  have  the  finality  of 
cash.  Although  it  may  not  be  apparent 
to  the  consumer,  a  stored  value  card 
transaction  roust  typically  move  through 
a  complex  payment  system  before  a 
payment  is  (xtmpleted.  Moreover,  what 
is  actually  stored  on  stored  value  cards 
is  information  that,  through  the  use  of 
programmed  terminals,  advises  a 
prospective  payee  that  rights  to  a  sum' 
of  money  can  be  transferred  to  the 
payee,  who  in  turn  can  exercise  such 

Tend  be  paid, 
addition  to  the  development  of 
stored  value  cards,  stored  value  systems 
are  being  developed  for  making 
payments  over  computer  networis  such 
as  the  Internet.  In  such  systems iiinds 
may  be  accessed  using  a  personal 
computer,  and  transferred  to 
individuals,  merchants,  or  companies. 
While  this  opinion  addresses  stored 


bet  that  thaea  parHcular  distinctions  an  not 
oecaeearlly  germane  u  to  whether  and  under  what 
circumstaiKea  The  funds  underlying  a  atored  value 
card  are  "deposits"  under  the  Federal  Deposit 
insurance  Act  [FDtA]. 

'The  use  oftiM  phrase  "load  value  ooto  a  card", 
"electronic  value",  at  any  aimiiar  tanna  uaad  in  this 
oplnioo.  Is  not  meant  to  imply  that  the  infarmatioo 
loaded  00  itored  value  cards  is  legal  tender  or 
anything  similar  to  legal  tender.  See  12  U.S.C  5103. 
Rather,  as  discussed  in  the  text  below,  such 
inivnation  is  more  in  the  nature  of  a  right  to  be 
paid  a  sum  of  oioDey. 


value  cards,  the  Legal  Division  believes 
that  in  general  the  principles  discussed 
herein  would  apply  equally  to  stored 
value  computer  network  payment 
products. 

Types  of  Stand  Volna  Systsms' 

In  some  systems  the  funds  underlying 
the  stored  value  card  could  remain  in  a 
customer's  accotmt  until  the  value  is 
transbned  to  a  merchant  or  other  third 
party,  who  in  turn  collects  the  funds 
from  the  customer's  bank  ("Bonk 
Primary — Customer  Account 
Systems").*  In  other  systems,  as  value  is 
downloaded  onto  a  card,  funds  are 
twithtlrawn  from  a  customer's  account 
(or  paid  directly  by  the  customer)  and 
paid  into  a  reserve  or  general  liability 
account  held  at  the  institution  to  pay 
merchants  and  other  payees  as  they 
make  claims  for  payments  ("Bank 
Primary — Reserve  Systems"). 

In  still  other  systems,  the  electronic 
value  is  created  by  a  third  party  and  the 
fimds  underlying  the  electronic  value 
are  ultimately  held  by  such  third  party 
("Bank  Secondary  Systems").  In  such 
systems,  depository  institutions  act  as 
intermediaries  in  collecting  funds  from 
customera  in  exchange  for  electronic 
value.  In  some  Bank  Secondary 
Systems,  the  electronic  value  is 
provided  to  the  institution  to  have 
available  for  its  customers.  As 
customers  exchange  funds  for  electronic 
value,  the  funds  are  held  for  a  short 
period  of  time  and  then  forwarded  to 
the  third  party  ("Bank  Secondary — 
Advance  Systems").  In  other  systems  of 
this  nature,  the  depository  institution 
will  exchange  its  own  funds  for 
electronic  value  from  the  third  party 
and  in  turn  exchimge  electronic  value 
for  funds  with  its  customera  ("Bank 
Secondary — Pre-Acquisition  Systems"). 

In  Bank  Secondary  Systems,  the 
depository  institution  may  have  a 
contingent  liability  to  redeem  the 
electronic  value  fiom  consumera  and 
merchants.  As  such  electronic  value  is 
redeemed,  the  institution  may  in  turn 
exdiange  the  electronic  value  for  funds 
with  the  third  party. 


^  Tile  classification  of  stored  value  systems 
deecribed  below  is  not  intended  to  encoapasa  all 
of  the  poeeible  ways  that  stored  value  cantsysteins 
may  be  structured,  [lather,  this  classiGcatioo  system 
represents  a  mechanism  to  generalize  the 
cirtsunstancee  under  which  the  funda  underlying 
atarvd  value  cards  may  or  may  not  tie  considered 
deposits  within  the  meaning  of  the  FDIA. 

^Such  a  system  would  be  similar  to  debit  card 
systems,  except  that,  unlike  a  debit  card  the 
information  or  value  is  on  the  card  itselt  The  staff 
is  not  sware  of  any  such  system  currently  in 
develtipnient  It  is  our  understanding,  however,  that 
such  e  system  could  he  developed. 


Prtmsry  Legal  Issae 

From  the  FDKTs  perspective,  the 
primary  legal  issue  raised  by  the 
dsvslopment  of  stored  value  card 
systems  is  whether  and  to  wbst  extent 
the  fiiiids  or  obligstiaDS  imderlying 
stored  value  cards  constitute 
"dsposita"'  within  the  meening  of 
section  3(1)  of  the  Federal  Deposit 
Insurance  Act  (FDIA)  and  are  therefore 
assessable  and  qualify  for  deposit 
insurance.^  The  FDIC  Oneral  Counsel's 
legal  opinion  on  this  issue  is  contained 
herein.  The  opinion  expressed  herein  is 
general  in  nature  and  based  upcm  the 
infonnaticm  that  the  FDIC  staS  has 
gathered  on  stored  value  cards  to  date. 
No  view  is  expressed  on  any  specific 
stored  value  card  system  and  the 
specific  facta  of  any  such  system  might 
cause  the  opinion  expressed  herein  to 
change. 

AiipUcaUe  Statutes 

An  analysis  of  whether  funds 
underlying  the  value  on  a  stored  value 
card  are  considered  to  be  a  part  of  the 
institution's  assessment  base  and 
qualify  for  deposit  insurance  coverage 
begins  with  the  definition  of  a  deposit 
under  section  3(1)  of  the  FDIA.  This 
section  provides  in  pertinent  part  that: 

The  tacm  "depoait"  msaos — 
(1)  The  unpaid  balaooe  of  mooey  or  its 
equivalent  racelved  or  bald  by  a  bank  or 
savings  association  in  the  ustial  (Xiirse  of 
Iniaioess  sod  for  which  it  has  given  or  is 
obligated  to  give  credit,  either  conditionaUy 
or  uDconditionaily,  li3  a  cotnmeTcial, 
cbecHng.  savings,  time,  or  thrift  account,  or 
which  is  evidencwi  by  its  certificate  of 
deposit,  thrift  certificate,  investment 
certificate,  certificate  of  indebtedness,  or 
other  similar  name,  or  a  check  or  draft  drawn 
against  a  depoeit  account  and  certified  by  the 
bank  or  savings  association,  or  a  letter  of 
ciedit  or  a  traveler's  check  on  wtiich  the  bank 


>  Wbsther  and  to  what  extent  the  funds  or 
obligations  underlying  stotvd  value  cards  constituta 
"deposlu"  withio  the  meaning  of  section  3(1)  of  the 
FDIA  wit]  in  large  part  determiiM  whether  such 
funds  ate  "insured  deposlu"  under  section  3(m)  of 
the  FDIA.  An  "Insured  deposit"  Is  that  portion  of 
a  "deposit"  that  is  insured.  It  b  the  "net  amount 
due  to  any  depositor"  for  "deposits  in  an  insured 
depository  Institution"  (after  deducting  offsets)  less 
any  part  thereof  that  Is  In  excess  of  SIOO.OOO.  12 
U.S.C  1613(m).  lB17(i).  and  ISJKs).  Such  net 
amount  is  also  determined  In  accordance  with 
ngulalions  prascribad  by  tha  FDIC  See  12  CFJl 
Part  330. 

•Tlils  opinion  only  addressee  whether  tlie  funds 
underlying  stored  value  canis  constituta  deposits 
under  tite  IHDLA.  Such  determinations  are  relevant 
for  aaaaaament  and  insurancs  purposes.  There  are 
other  iaauBS.  not  addressed  by  this  opinion,  which 
are  of  peat  importance  to  the  FDIC  and  which  the 
FDIC  will  continue  to  monitor  as  appropriate.  Such 
issues  include,  but  are  not  limited  to.  consamar 
disclosure  nutters,  systemic  risk,  security, 
electronic  funds  transfer  mstters,  reserve 
requirements,  counterfeiting,  monetary  policy,  and 
money  laundering. 


or  tavingi  association  ia  primarily  liable 

(2)  Trust  funds  as  defined  in  this  Act 
received  or  held  by  such  bank  or  savings 
assix:iatioa.  whether  held  is  tbe  trust 
dopaitment  or  held  or  depoeitad  in  any  other 
department  of  such  bank  or  savings 
association, 

(3)  Moooy  received  or  held  by  a  bank  or 
savings  aaaociatioo,  or  tbe  laedlt  gtvsn  for 
money  <3r  ita  equivalent  leceived  ot  held  by 
a  bank  or  savings  association,  in  the  usual 
course  of  buslDass  for  a  special  or  specific 
purpose,  regard  Iff  of  tbe  legal  relationship 
thereby  established,  including  without  being 
limited  to,  eeotiw  fiinds,  funds  held  as 
security  fix  an  obligation  due  to  the  bank  or 
savings  asatxiatlon  or  others  (inctuding 
hmtis  held  as  tiealers  r«serv«8)  or  for 
securities  loaiud  by  the  bank  or  savings 
aiaodatlon,  fiinds  tlepodtsd  by  a  dabttir  to 
meet  metiiring  obligatioDS,  funds  deposited 
as  advance  payment  on  sutiscriptioiis  to 
United  States  Government  securities,  fundi 
held  for  distribution  or  purchase  of 
aecuritiss,  ftmds  held  to  meet  its  acceptances 
or  lettan  of  credit,  and  withheld  taxes'  *  * 

(4)  Oulstandtaig  draft  (including  advice  or 
authorisation  to  charge  a  bank's  or  a  lavliigB 
aasodatlon's  balance  in  snothar  bank  or 
savings  association),  cashier's  check,  money 
order,  or  other  officer's  check  issued  in  the 
usual  course  of  business  for  any  purpose, 
including  without  Iwing  limited  to  thoee 
issued  in  payment  far  aarvicea,  divideDils,  or 
purchases,  iiiid 

(5)  Such  other  obligations  of  a  bank  or 
savings  association  as  the  Board  of  Directors, 
after  consultadon  with  tbe  (Comptroller  of  the 
Currency.  Diiecltjr  of  the  Office  of  Thrift 
Supervision,  and  the  Board  of  Govemon  of 
the  Federal  Reserve  System,  shall  find  and 
prescribe  by  regulation  to  be  tiepoeit 
liabilities  )>y  general  usage  *  ■  *. 

12  U.S.C  1813(1). 

Analysis 

For  purposes  of  this  analysis,  the  most 
relevant  provisions  of  section  3(1)  of  the 
FOIA  are  subsections  (1)  and  (3). 
Synthesizing  the  requirements  of  these 
two  subsections,  in  order  for  the  funds 
underlying  stored  value  cartis  to 
constitute  deposits  under  section  3(l)(l) 
or  (3)  of  the  FDL\,  12  U.S.C18130)(1) 
&  (3),  the  funds  must  represent:  (1)  An 
unpaid  balance  of  money  or  its 
equivalent  received  or  held  by  an 
institution:  (2)  in  the  usual  course  of 
business;  and  (3)  either  (a)  the 
institution  must  have  given  or  be 
obligated  to  give  credit  to  a  commercial, 
checking,  savings,  time,  or  thrift 
account;  or  (b)  me  funds  must  be  held 
for  a  special  or  specific  purpose. 

An  Unpaid  Balance  of  Money  or  Its 
EquivaJent  Becehred  or  Held  by  an 
Institution 

The  first  requirement  is  that  there 
must  be  "an  unpaid  balance  of  money 
or  its  equivalent  received  or  held  by  a 
bank  or  savings  association".  In  each 


type  of  Bonk  Primary  Systsm  deaoibad 
above,  the  institution  will  hold  the 
funds  to  pay  merchants  and  other 
payees.  Coaaequentlv,  this  requirement 
of  ^  statute  would  be  satisfiM. 
In  Bank  Secondary— Advance 
Systems  the  funds  may  initially  be 
received  by  the  institution  but  later 
transferred  to  a  third  party.  The  issue 
then  arises  OS  to  whsUwr  the  hot  that 
funds  are  received  and  held  by  an 
institution,  albeit  for  a  slxnt  time 
period,  satisfies  this  requirameot  of  the 
statute,  thereby  possibly  oaatlng  a 
deposit  liability  during  the  period  for 
which  the  institution  holds  the  money. 
In  my  opinion  in  Bank  Secondary — 
Advance  Systems  fimds  held  by  an 
institution  for  a  time  praiod  prior  to 
bansfar  would  meet  the  statutory 
requirement  of  "the  unpaid  balance  of 
mooey  or  its  equivalent  received  or  bald 
by  a  bonk  or  savings  associsUon".  In  the 
analogous  cose  of  an  institution  selling 
travelen'  checks  issued  by  others,  the 
FDIC  staff  has  long  held  the  opinion  that 
the  proceeds  from  such  sale  are  deposits 
while  held  by  the  institution.^  In  my 
view,  an  institution  holding  funds  prior 
to  transfer  to  a  third  party  in  a  Bank 
Setxindary — Advance  System  is 
indistinguishable  from  the 
aforementioned  travelen'  check  case.  It 
is  important  to  note,  however,  that  the 
institution  would  owe  the  obligation  to 
the  third  party,  not  the  holder  of  the 
card.  Thus,  to  the  extent  such  fimds 
may  constitute  a  deposit,  the 
"depositor"  would  be  the  third  party. 
Moreover,  any  deposit  liability  for  such 
funds  would  be  extinguished  upon 
transfer  of  the  funds  to  the  third  party- 
In  Bank  Secondary— Pre- Acquisition 
Systems  the  funds  underlying  the  stored 
value  are  received  or  held  by  the  third 
party.  The  institution  in  effect  advances 
these  funds  on  behalf  of  its  customera 
and  later  collects  fimds  from  its 
customer  in  exchange  for  electronic 
value  loaded  onto  stored  value  cards. 
Because  the  funds  underlying  the  stored 
value  are  held  by  the  third  party,  in  my 
view,  such  funds  are  received  or  held  by 
the  third  party,  not  the  depository    . 
institution.  Consequently,  it  appeara 
that  the  requirement  of  "an  unpaid 
balance  of  money  or  its  equivalent 
received  or  held  by  (an  institution!" 
would  not  be  satisfied  in  Bank 
Secondary — Pre-AcquisiUon  Systems. 

Also  in  some  Bank  Secondary 
Systems  the  institution  may  by  cxintract 
retain  a  contingent  liability  to  redeem 


'  See  FDIC  Staff  Advisory  Opinion  93-SS  (August 
a.  19e3)  (funds  held  fee  one  business  dsy  by  ao 
agent  baniaelling  travelers  checks  on  behalf  of  a 
company  issuing  travelers'  checks,  are  deposits  of 
the  hank  undar  3(1)(3I  of  the  FDIA.  until  such  fends 
era  faswardad  to  tile  company). 
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the  electronic  value  from  consumers 
and  meicfaants.  This  raises  the  issue 
whether  a  contingent  liability  to  redeem 
the  electronic  value  repraeents  an 
unpaid  balance  of  money  or  ita 
equivalent  received  or  held  by  an 
institution.  In  interpreting  12  U.S<C- 
1B130H1J.  the  Supnme  Court,  in 
accordance  with  the  purpose  of  the 
statute,  imposed  the  requirement  thai  a 
deposit  of  money  or  its  equivalent  be 
"baid  earnings"  that  bunnessas  and 
individuals  have  entrusted  to  banks. 
FDIC  V.  Philaddphia  Gear  Corp..  476 
U.S.  426, 435  (1986).  The  Court  held 
that  a  stand-by  letter  of  credit  does  not 
bll  within  the  meaning  of  section  3(1)(1) 
of  the  FDIA  becauae  this  was  only  a 
contingent  oblation  and  did  not. 
represent  "hard  eamingi".  Id.  at  440. 

Any  contingent  babiuty  of  an 
institutioo  to  redeem  electronic  value  in 
a  Bank  Secondary  System  would  in  my 
view  not  constitute  "hard  earnings"  and 
thus,  in  accordance  wth  the  Court's 
holding  in  Philadelphia  Gear,  would 
not  satisfy  the  requirement  of  an  unpaid 
balance  of  money  or  its  equivalent 
received  or  held  by  a  bank  or  savings 
association.  In  Bank  Secondary  Systems 
the  "hard  earnings"  are  ultimately  held 
by  the  third  party,  not  the  institution. 

In  the  Usual  Course  of  Business 

Insured  depository  instituticms  are 
increasingly  participating  in  stored 
value  caid  systems.  In  li^t  of  this,  the 
FIMC  wotdd  likely  view  any  funds 
received  or  held  by  institutions 
pursuant  to  participation  in  stored  value 
card  systems  to  be  in  the  usual  course 
ofbu^ess. 

The  Institution  Must  Have  Given  or  Be 
Obligated  To  Give  Credit  to  An  Account 

To  be  a  deposit  under  secticm  3(1)(1) 
of  the  FDIA,  12  U.S.C.  1813(l)(l),  money 
or  its  equivalent  must  not  only  be  held 
<a  received  by  an  institution  in  the 
usual  course  of  business,  but  must 
(unless  another  alternative  condition  is 
satisfied)  be  a  payment  for  which  the 
institution  has  given  or  is  obligated  to 
give  credit  to  a  commercial,  checking, 
savings,  time  or  thrift  account.  This 
requirement  would  not  appear  to  be  at 
issue  in  Bank  Primary — Customer 
Accoimt  Systems  because  the  fiuids 
remain  credited  to  the  customer's 
account  until  claims  on  such  funds  are 
made  by  payees.  Assuming  the  other 
aforementioned  requirements  are  met. 
the  funds  underlying  Bank  Primary — 
Customer  Account  Systems  would 
appear  to  be  deposits  under  section 
3(1)(1)  of  the  FDIA.  12  U.S.C  18130)(1).    ' 

With  respect  to  Bank  Primary — 
Reserve  Systems  and  both  types  of  Bank 
Secondary  Systems,  stored  value  card 


products  appear  to  be  structured  so  that 
the  institution  does  not  credit  and  is  not 
obligated  to  credit  a  commercial, 
chedung,  savings,  time  or  thrift  account. 
As  described  previously,  when  a 
customer  purchases  a  stored  value  card 
in  a  Bank  Primary — ^Reserve  System 
hinds  are  withdrawn  btm  the 
customer's  account  (or  paid  directly  by 
the  customer)  and  paid  into  a  reserve  or 
general  liability  account  maintained  by 
the  institution.  Such  accounts  are 
routinely  created  and  maintained  by 
insured  depository  institutions.  The 
FDIC  does  not  consider  such  reserve  or 
general  liability  accoimts  to  be 
"deposits"  within  the  meaning  of 
section  30)(1)  of  the  FDIA,  12  U,S.C. 
iei3(I)(l).  because  there  does  not 
appear  to  be  an  obligation  to  credit  the 
funds  to  a  commercial,  checldng, 
savings,  time,  or  thrift  account.  In 
addition,  the  sample  agreements  which 
the  FDIC  staff  has  reviewed  clearly 
indicate  that  the  parties  to  a  stored 
value  card  agreement,  i.e.,  the  insured 
depository  institution  and  the  purchaser 
of  the  card,  do  not  intend  that  the  funds 
be  credited  to  one  of  the  five 
enumerated  accounts. 

Sirruhviy,  in  Bank  Secondary  Systems 
the  funds  which  consumers  pay  to  load 
value  onto  a  stored  value  card  are 
ultimately  held  by  the  third  party 
originator  of  the  stored  value.  In  these 
cases  also  it  would  appear  that  no 
conunerciai,  checking,  savings,  time  or 
thrift  accoimt  has  been  credited  nor  is 
the  institution  obligated  to  credit  such 
an  account 

The  foregoing  notwithstanding,  at 
some  point  tiie  institution  may  become 
obligated  to  credit  a  payee's  deposit 
account  maintained  at  that  institution 
and  thus  create  a  deposit  liability  to  the 
payee.  For  example,  after  a  transaction 
wherein  the  value  on  the  card  is 
transferred  from  a  consumer  to  a 
merchant,  and  the  merchant  requests 
that  the  funds  underlying  the  electronic 
value  be  credited  to  the  merchant's 
account,  the  institution  would  appear  to 
be  under  an  obligation  to  credit  the 
merchant's  account;  therelty,  possibly 
creating  a  deposit  liability  to  5ie 
meichanL 

If  the  Institution  Has  Not  Given  or  Is  Not 
Obligated  To  Give  Credit  To  An 
Account;  The  Funds  Must  Be  Held  For 
a  Special  or  Specific  Purpose 

If  funds  held  by  an  institution 
underlying  stored  value  cards  are  not 
deposits  under  section  3(1)(1)  of  the 
FDU,  12  U.S.C.  1813(1)(1),  because  the 
institution  is  not  obligated  to  credit  an 
account,  the  analysis  must  turn  to 
whether  such  funds  may  be  consideied 
deposits  under  section  3(1)(3)  of  the 


FDIA,  12  U.S.C.  1813(l)(3).  In  order  to 
be  considered  a  deposit  under  3(1)(3)  of 
the  FDIA,  the  value  underlying  a  stored 
value  card  must  represent:  (1)  Money  or 
its  equivalent  (or  the  credit  given  for 
money  or  its  equivalent)  received  or 
held  by  an  institution;  (2)  in  the  usual 
course  of  business;  and  (3)  for  a  special 
or  specific  purpose. 

The  first  two  requimnents  are 
essentially  the  same  as  imder  section 
30)(1)  of  the  FDIA  as  discussed  above. 
While  section  30)(3)  of  the  FDIA.  12 
U.S.C.  1813(I)(3),  does  not  require  that 
the  institution  be  obligated  to  credit  the 
funds  to  an  account,  it  does  require  that 
funds  be  held  "for  a  special  or  specific 
purpose"  in  order  to  qualify  as  a 
deposit 

Congress  included  in  the  statute, 
mthout  limitation,  the  follovring 
examples  of  a  bank  or  savings 
association  holding  funds  for  a  special 
or  specific  purpose:  "escrow  funds, 
funds  held  as  security  for  an  obligation 
due  to  the  bank  or  savings  association 
or  others  [including  funds  held  as 
dealers  reserves)  or  for  securities  loaned 
by  the  bank  or  savings  association, 
funds  deposited  by  a  debtor  to  meet 
maturing  obligations,  funds  deposited  as 
advance  payment  on  sutiscriptions  to 
United  States  Government  securities, 
funds  held  for  distribution  or  purchase 
of  securities,  funds  held  to  meet  its 
acceptances  or  letters  of  credit,  and 
withheld  taxes  •   •  •  ."  12  U.S.C. 
1813(l)(3), 

While  Ckingress  included  in  section 
3(l)(3)  a  niunber  of  special  or  specific 
purposes  for  which  money  may  be  held 
to  qualify  as  a  deposit,  the  clause 
"without  being  limited  to"  means  that 
the  section  does  not  state  each  and 
every  such  purpose.  Courts  have  held 
that  money  covering  a  Clearing  Honse 
Interpayinenl  System  (OOPS)  release' 
and  monies  wiiwl  by  a  loan  participant 
to  the  lead  bank  for  the  purpose  of 
funding  a  participated  loan',  each 
constitute  funds  held  for  a  special  or 
specific  purpose  within  the  meaning  of 
this  statute.  The  case  law  seems  to 
suggest  that  to  qualify  as  a  deposit 
under  3(I)(3)  the  purpose  for  which  the 


■  FDIC  V.  Eamp0an  Amarican  Bank  S-  Tnut  Co., 
878  P.  Supp.  aSO.  957  (SJJ.N.V.  19S3|  (MoiMy 
covering  a  CHIPS  tranafer  has  u  spadfic  a  purpose 
as  the  money  in  the  accounts  listed  by  the  statute, 
lust  like  money  dapoftlled  to  meat  maturing 
obligations,  money  bacJdng  a  CHIPS  release  is  to 
insure  payment  \d  the  recipient  of  the  release.) 

•SeonJe-Finf  Sonic  V.  n>;C.  619  F.  Supp.  1351. 
IMO  (D.C  Okl.  19SSI  (monias  wind  by  a  loan 
pafticipanl  to  Iha  lead  banlc  at  tba  lead's  diractlon. 
Sr  Ilia  purpose  of  fiinding  a  paitidpalad  loan  can 
became  depoeiu  within  the  meaning  of  3(1  )(3)  wiian 
the  wired  funds  ST..  not  drawn  by  the  intended 
borrower-  The  funds  war*  received  for  the  special 
or  specific  purpoaa  of  fundios  the  panidpaled 
loan). 


money  is  being  held  must  at  least  be  as 
specific  as  the  purposes  listed  in  the 
statute.  See  FDIC  v.  European  American 
Bank  Sr  Trust  Co.,  576  F.  Supp.  950.  957 
(S.D.N.'ir.  1983);  Seattle-First  Bank  v. 
FDIC,  619  F.  Supp.  1351, 1360  (D.C 
Okl.  1985). 

When  an  institution  holds  funds  in 
exchange  for  electronic  value  embedded 
to  a  stored  value  card,  the  relevant 
questions  are:  (1)  What  is  the  purpose 
for  which  these  funds  are  being  held? 
and  (2)  Is  that  purpose  at  least  as 

rsfic  as  the  purposes  enumerated  in 
statute? 
With  respect  to  Bank  Primary — 
Reserve  Systems  funds  appear  to  be 
held  by  an  institution  to  meet  its 
obligations  to  payees  as  they  make 
claims  on  such  funds  pursuant  to 
general  or  miscellaneous  and  unrelated 
transactions  undertaken  within  the 
stored  value  card  system.  It  is  my 
opinion  that  this  purpose  is 
fundamentally  difieient  bom  the 
examples  listed  in  section  3(l)(3)  of  the 
FDIA.  12  U.S.C.  1813(1)(3).  For  example, 
an  escrow  account  will  typically  have  a 
very  specific  purposa.associated  with  a 
particular  transaction  (or  two  or  more 
related  transactions).  Similarly,  funds 
underlying  a  letter  of  credit  and  funds 
held  for  purchasing  securities  are  linked 
to  a  specific  transaction  or  transactions. 
'The  cases  holding  that  certain  funds 
are  deposits  within  the  meaning  of 
section  3(1)(3)  of  the  FDIA.  12  U.S.C 
1813(1)(3),  also  involve  fimds  held  with 
respect  to  a  specific  transaction.  For 
example,  in  Seattle-First  Bank  the  court 
held  that  monies  wired  by  a  loan 
participant  to  the  lead  bank  at  the  lead 
bank's  direction  for  the  purpose  of 
funding  a  participated  loan  were  monies 
received  for  the  special  or  specific 
purpose  of  fimdlng  the  loan.  619  F. 
Supp.  at  1360.  In  that  case,  as  in  the 
examples  contained  within  section 
3(1)(3)  of  the  FDIA,  12  U.S.C  18130)(3). 
the  funds  held  are  for  a  purpose 
associated  with  a  particular  transaction 
or  two  or  more  related  transactions. 

Conversely,  a  customer  who  transfere 
funds  to  an  institution  in  exchange  for 
electronic  value  may  engage  in  any  of  a 
number  of  unrelated  transactions. 
Indeed,  when  a  customer  has  electronic 
value  loaded  onto  a  card  he  may  have 
no  idee  as  to  what  transactions  be  will 
use  the  card  to  engage  in,  nor  whom  the 
transferees  may  be.  Thus,  unlike  the 
examples  listed  in  the  statute,  funds 
held  by  an  institution  to  redeem 
electronic  value  could  be  associated 
with  general  or  miscellaneous  unrelated 
transactions.  Consequentiy.  an 
institution  holding  mnds  to  meet 
obligations  to  traiufefees  in  a  Bank 
Primary — Reserve  System  does  not 


appear  to  be  as  specific  a  purpose  as  the 
examples  in  the  statute  and  in  the  cases 
finding  deposit  liabiUties  under  section 
3(l)(3)  of  the  FDIA.'"  Therefore,  in  my 
view  such  funds  would  not  be  held  for 
a  special  or  specific  purpose  within  the 
meaning  of  section  3(1)(3)  of  the  FDIA. 
12U.S.C1813(1)(3)." 

On  the  other  hand,  in  the  case  of  Bank 
Secondary — Advance  Systems  the  funds 
are  being  held  or  received  by  the 
institution  in  order  to  pay  the  third 
party  in  consideration  of  the  electronic 
value  transferred  by  such  third  party  to 
the  instituticm  and  ultimately  its 
customer.  Thus,  like  the  examples  listed 
in  the  statute  and  the  cases  finding 
monies  to  tw  deposits  under  section 
3(l)(3),>2  these  funds  are  linked  to  a 
specific  transaction.  Moreover,  these 
funds  are  analogous  to  funds  held  for 
one  business  day  by  an  agent  bank 
selling  travelen  checks  on  behalf  of  a 
company  issuing  travelere'  checks.  The 
FDIC  staff  considers  such  funds  to  be 
deposits  of  the  bank  under  3(1)(3)  of  the 
FDIA  until  such  fimds  are  forwarded  to 
the  company.  See  FDIC  Staff  Advisory 
Opinion  9^-55.  (August  6. 1993).  Thus, 
in  the  case  of  Bank  Secondary — 
Advance  Systems,  the  funds  being  held 
or  received  in  order  to  pay  the  third 
party  may  be  consider^  held  or 
received  for  a  special  or  specific 
purpose  within  the  meaning  of  section 
3(1)(3)  of  die  FDIA.  12  U.S.C  1813(l)(3) 
and  may  therefore  qualify  as  a  deposit 
under  such  section.  It  is  important  to 
note,  however,  that  such  a  ideposit 
liabilify  would  be  to  the  third  party,  not 
the  institution's  customer. 

Other  Subsections  of  the  Statute 
Defining  Deposit— Trust  Funds 

Trust  funds  are  deposits  under  section 
3(1)(2)  of  the  FDIA,  12  U.S.C  1813(1)(2). 
For  purposes  of  the  FDIA  trust  fimds  are 
funds  held  by  an  insured  depository 
institution  in  a  fiduciary  capacity, 
including  funds  held  as  trustee, 
executor,  administrator,  guardian,  or 
agent.  12  U.S.C.  1813(p).  The  FDIC  sUff 
is  not  aware  of  stored  value  card 


'°Sae  SeoaIe.Fim  Bonk  v.  FDK.  619  F.  Supp.  at 
1300;  FDiC  V.  furopeon  Amwican  Bank  &  Tntm 
Co..  576  F.  Supp.  at  957. 

■  ■  Tbe  funds  underlying  a  slorad  value  card  in  a 
Bank  Primary — Reserve  System  could,  tn  our  view, 
be  considered  to  be  held  for  s  ipecial  or  specific 
purpose  within  the  meaning  of  sedioo  3(1K3)  of  die 
FDIA.  12  U.S.C.  1813(1X3).  if  the  system  is 
strudurad  so  that  the  ultimate  payee  can  only  be 
one  pce-detarmlned  specific  party.  For  example,  if 
an  Liistitution  were  to  issue  a  stared  value  cvd 
solely  for  the  purchase  of  long-distance  telephone 
services  bom  a  spedftc  company,  such  funjja  could, 
be  considased  lo  be  held  foe  a  spadal  or  spedik 
purpoee. 

u  See  SaoOJe^fnl  Bank  v.  miC  619  F.  Supp.  at 
IVMiFOKv.  European  Amarican  Bank  e-Tiiat 
Co.,  576  F.  Supp.  at  9S7. 


systems  in  which  funds  are  held  by  an 
institution  in  a  fiduciary  capacity. 

Other  Subeectioas  of  the  Statute 
Defining  Deposit— Certain  Negotiable 
InstTumeitts 

Section  3a)(4)  of  the  FDIA,  12  U.S.C 
18130)(4),  includes  within  the 
definition  of  deposit  an  "outstanding 
draft  •  •  •  cashier's  check,  mtmsy 
order,  or  other  officer's  check  *  "  "." 
Stored  value  obligations  have  been 
analogizad  to  cashier's  checks  and 
money  orders.  Indeed,  Bank  Primary — 
Reserve  System  storod  value  cards 
operate  in  much  the  same  way  that 
these  instruments  do.  Nonetheless, 
unlike  the  payment  mechanisms  listed 
in  the  statute,  stored  value  cards  are  not 
negotiable  instruments.'^  Moreover, 
unlike  a  cashier's  check  or  money  order, 
the  institution  is  not  drawing  a  check 
upon  itself.  Rather,  the  institution's 
customer  transfers  to  a  payee  the  rights 
to  a  sum  of  money  being  held  at  the 
institution  and  in  making  payment  to 
the  payee,  the  institution  is  recognizing 
that  its  customer  has  transferred  that 
right  See  FDIC  v.  European  American 
Bank  8-  Trust  Co.,  576  F.  Supp.  at  957. 

Notwithstandiiig  the  fact  that  stored 
value  card  obligations  operate  in  a 
manner  similar  to  cashier's  checks  and 
money  orders.  I  am  of  the  view  that 
there  are  dlfierences  between  these 
instruments  and  stored  value  cards. 
Moreover,  for  purposes  of  considering 
whether  a  payment  mechanism  is  a 
deposit  within  the  meaning  of  secrtloD 
3(1)(4)  of  the  FDIA,  12  U.S.C  1813(l)(4). 
I  believe  that  Ckingress  did  not  intend  to 
include  payment  mechanisms  other 
than  the  negotiable  instruments 
enumerated  in  the  subsection.  Id.** 

Other  Subsections  of  The  Statute 
Defining  Deposit— Authority  of  the  FWC 
to  Promulgate  a  Regulation  Finding 
That  Funds  Underlying  Stored  Value 
Cards  are  Deposits 

In  addition  to  the  statutory  definition 
of  deposits  under  sections  3(l)(l)-(4)  of 
the  FDIA,  12  U.S.C.  1813(l)(l)-(4), 
section  3(1)(5)  of  die  FDIA,  12  U.S.C. 
1813(1)(5),  gives  the  Board  of  Directors 
the  authority,  after  consultation  with  the 
Comptroller  of  the  Currency.  Director  of 
the  OSob  of  Thrift  Supervision,  and  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  to  find  and  prescribe  by 


»A  liand  value  card  Is  Dot  in  wrillog.  not  algned 
by  the  maker,  and  does  not  contain  an 
"unconditional  prociiae  to  pay  a  sum  cartaia  in 
inooey  aixl  no  other  pramias,  order,  obliflatloa  or 
power "  See  U  CC.  Section  3-l(Hll| 

"lomy  view  the  same  cooclusioa  would  apply 
with  respect  to  analogizing  stond  value  cards  lo 
tnvalara'  checks  on  which  the  Institution  is 
primarily  liable,  wbich  aie  deposits  undar  asctloii 
30X11  ottlH  FOA.  12  U.S.C  1S13(1K1). 


404fM 


gwfaral  KaglrtCT  /  VoL  61.  Ng  t50  /  Friday.  August  2.  1996  /  htotlces 


Federal  lt«gi«l«r  /  Vol.  61.  No.  150  /  FHday.  August  2.  1996  /  ^JoUc8» 


404V5 


regulstion  other  obligations  of  an 
insured  depository  institution  to  be 
deposit  liabilities  by  general  usage.  The 
FDIC  has  not  promulgated  such  a 
regulation. 

SunmAiT 

In  summary,  in  my  opinion  funds 
underlying  Bank  Primary — Customer 
Aax>unt  Systems  appear  to  be  funds 
held  by  an  institution,  in  the  usual 
course  of  business,  which  remain 
credited  to  the  customer's  account  until 
the  pqree  makes  a  claim  on  the  funds. 
Sucn  hmds  would  theiefon  appear  to 
be  deposits  under  section  3(I)(1)  of  the 
FWA.  12  U.S.C  1813(lKl). 

As  a  general  matter,  funds  held  by  an 
institution  to  meet  obligations  under 
Bank  Primary — Reserve  Systems  would 
appear  not  to  be  deposits  under  section 
301(1)  of  the  FDIA.  12  U.S.C  18130)(1), 
because  the  funds  are  not  credited  to  or 
obligated  to  be  credited  to  a  commensal, 
oherking,  time,  or  thrift  account 

It  is  my  further  opinion  that  the  funds 
underlying  Bank  Primary — Reserve 
Systems  are  not  deposits  under  section 
3(1)(3)  of  the  FDIA.  12  U.S.C  1813(0(3). 
because  such  fimds  are  not  held  for  a 
spedal  or  specific  purpose.  The 
examples  of  funds  neld  for  such 
purposes  in  the  statute  are  all  linked  to 
one  or  more  specific  transactioas. 
Conversely,  the  funds  underlying  stored 
value  card  transactions  are  not 
necessarily  linked  to  a  specific 
tnnsaction. 

In  Bank  Secondary — Pre-Acquisition 
Systems  the  funds  underlying  the  stored 
value  are,  in  my  view,  received  or  held 
by  the  third  party,  not  the  depository 
institution.  Consequently,  it  appears 
that  this  requirement  of  section  3(1)  (1 ) 
and  (3)  of  the  FDIA.  12  U.S.C  181301(1), 
(3),  would  not  be  satisfied  in  such 
systems. 

The  funds  held  by  an  institution  in  a 
Bank  Secondary — Advance  System 
would  not  create  a  deposit  liability  to 
the  customer  because  the  liability  is 
owed  to  the  third  party  for  whom  the 
institution  is  temporarily  holding  the 
funds.  Such  funds  may  craste  a  deposit 
liability  to  the  third  party.  The  funds  are 
held  by  the  institution  in  the  usual 
course  of  business  prior  to  transferring 
such  funds  to  the  third  party.  The 
parties  may  or  may  not  intend  that  the 
institution  credit  an  account.  Even  if  the 
institution  is  not  obligated  to  credit 
such  funds  to  an  account,  and  thus  such 
funds  would  not  be  a  deposit  under 
section  3(l)(l)  of  the  FDIA,  the  funds 
may  be  deemed  to  be  held  for  the 
specific  purpose  of  transfinring  the 
funds  to  the  third  party  and  thus  would 
be  considered  a  deposit  under  section 
3(1)(3)  of  the  FDIA.  12  U.S.C  18130)(3). 


The  fact  that  an  institution  may  retain 
a  contingent  liability  to  redeem 
electronic  value  from  consumers  and 
merchants  in  Bank  Secondary  Systems 
does  not  meet  the  reouirement  of 
"money  or  its  equivalent  held  by  an 
institution"  and  therefore  would  not 
give  rise  to  a  deposit  liabihty  to  the 
customer  under  either  3(l)(l)  or  (3)  of 
the  FDIA.  12  U.S.C  1813(1)(1).  (3). 

With  respect  to  the  other  provisions  of 
section  30)  of  the  FDIA,  12  U.S.C. 
18130),  the  FDIC  staff  is  not  aware  of 
stored  value  card  systems  in  which 
funds  will  be  held  as  trust  funds.  Thus, 
the  fimds  underlying  stored  value  cards 
would  not  be  deposits  under  section 
3(l)(2)  of  the  FDIA,  12  U.S.C  18130)(2). 
Similarly,  while  stored  value  cards  have 
certain  dmilarities  to  cashier's  checks 
and  money  orders,  they  are  not  drafts 
dnwn  on  the  bank,  nor  are  they 
negotiable  instruments.  Consequently, 
they  cannot  be  considersd  deposits 
under  section  30H4)  of  the  FDIA.  12 
U.S.C.  1813(1)(4). 

Notwithstanding  the  question  of 
whether  and  under  what  circumstances 
stored  value  card  obhgations  are 
deposits  within  the  meaning  of  section 
3(l)(l)-(4)  of  the  FDIA,  12  U.S.C. 
1813(ll(l)-(4).  section  SOKs)  of  the 
FDIA,  12  U.S.C  1813(l)(5),  gives  the 
Board  of  Directcas  the  authority  to  find 
and  prescribe  by  regulation  that  other 
obligations  of  an  insured  depository 
institution  are  deposit  liabilities  by 
general  usage.  The  FDIC  has  not 
promulgated  such  a  regulation. 

This  General  Counsel  Opinion  only 
addresses  the  extent  to  wUch  funds 
underlying  stored  value  cards  may 
constitute  a  deposit  under  12  U.S.C 
1813(1).  It  is  not  intended  to  address  the 
way  in  which  FDIC  would  act  in  its  role 
as  receiver.  In  the  event  of  an 
institution's  failure,  to  the  extent  that 
any  funds  underlying  stored  value  cards 
are  recognized  as  deposits,  there  may  be 
recordkeeping  issues  and  other  issues  as 
to  who  may  be  entitled  to  deposit 
insurance  and  in  what  amount.  See  12 
CFJl.  Part  330. 

Finally,  the  FDIC  would  expect  that 
institutions  clearly  and  conspicuously 
disclose  to  their  customers  the  insured 
or  non-insured  status  of  their  stored 
value  products,  as  appropriate. 

By  order  of  the  Board  of  Directon,  dated 
SI  Washington,  D.C,  this  tStb  day  of  July. 

Federal  Deposit  Insuiaoce  Cotpotatiao 

|«Ty  L.  Langlay, 

Executive  Secretaiy. 
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FEDEML  pePOSIT  MSURANCE 
CORPOIU'nON 

Stored  VakM  Canto  and  Ottier 
Electronic  Paymant  SyatMw 

AOENCT:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACnOM:  Notice:  request  for  comment; 
public  hearing. 

MMMARY:  The  FDIC  is  seeking  comment 
on  whether  and  under  what 
circumstances  the  FDIC  should  take 
regulatory  action  with  respect  to  finding 
that  the  funds  underlying  stored  value 
cards  or  other  similar  electronic 
payment  systems  are  deposit  liabilities 
for  purposes  of  the  Federal  Deposit 
Insurance  Act.  The  FEHC  is  also  seeking 
comment  on  types  of  proposed  or 
existing  stored  value  card  systems, 
similar  electronic  payment  systems,  and 
the  safety  and  soundness  concerns 
raised  by  the  emergence  of  these  new 
technologies.  This  notice  also  sets  forth 
the  time  and  other  particuhus 
concerning  a  public  hearing  that  the 
FDIC  will  conduct  on  this  topic 
DATES:  Written  comments  must  he 
received  by  the  FDIC  on  or  befbre 
October  31, 1996.  Requests  to 
participate  in  the  public  hearing  must 
be  received  by  August  26, 1996.  Each 
participant  must  submit  a  summary  of 
his  or  her  written  testimony  by 
September  3, 1996.  The  public  hearing 
will  be  held  on  September  12, 1996  and 
possibly  also  on  September  13. 1996, 
and  other  dates,  depending  upon  the 
number  of  requests  received  to 
participate  in  the  public  hearing. 
AOOnesSES:  Written  comments,  requests 
to  participate  in  the  public  hearing,  and 
summaries  of  testimony  are  to  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  N.W., 
Washington.  D.C.  20429.  Comments 
may  be  hand-delivered  to  Room  F-400. 
1776  F  Street  N.W.,  Washington,  D.C. 
20429,  on  business  days  between  8:30 
ajn.  and  S:00  p.m.  (FAX  number  (202) 
898-3838;  Internet  address: 
comments9FDlC.gov).  Comments  will 
be  available  for  inspection  and 
photocopying  in  Room  100, 801 17th 
Street.  N.W.,  Washington.  D.C  20429, 
between  9:00  a.m.  and  5:00  p.m.  on 
business  days. 

Hearing  location.  Federal  Deposit 
Insurance  Corporation.  Board  of 
Directors'  Room  (6th  Floor).  550  17th 
Street  N.W.,  Washington,  D.C  20429 
FOR  FURTMEn  MfOfaMlKM  CONTACT: 
Sharon  Powers  Sivertaen,  Director. 
Office  of  Policy  Development.  (202) 
898-8710;  Gary  Miner,  Assistant 
Director,  Policy  Blanch,  Divisiaa  of 


Supervision  (202)  898-6814;  Marc  J. 
Goldstrom,  Counsel,  Legal  Division, 
(202)  898-8807,  Federal  Deposit 
Insurance  Corporation.  SSO  17th  Street. 
N.W.,  Washington,  D.C.  20429. 

aUPnEHENTAMV  MFOMIATKM: 


Insured  depository  inadtutiims  are 
inoeasingly  utilizing  new  technology  to 
oHsr  novel  and  innovative  products  to 
customers.  One  such  product  is  the 
storad-value  card.  A  stored  value  card 
stores  iniiannation  electronically  on  a 
magnetic  stripe  or  computer  chip  and 
can  be  used  to  purchase  goods  or 
services.  From  the  FDIC's  perspective, 
the  primary  legal  issue  raised  by  the 
development  of  stored  value  card 
systems  is  whether  and  to  what  extent 
the  fimds,  or  obligations,  underlying 
stored  value  cards  constitute  "deposits" 
within  the  meaning  of  section  30)  of  the 
Federal  Deposit  Insurance  Act  (FDIA) 
and  are  therefore  assessable  and  qualify 
for  deposit  insurance.  There  has  been  a 
need  for  the  FDIC  to  provide  guidance 
on  this  issue.  The  FDIC  has  provided 
guidance  with  respect  to  this  matter  in 
General  Counsel  Opinicm  No.  8. 
published  elsewhere  in  this  issue  of  the 
Federal  KagMw. 

General  Counsel  Opinion  No.  8  sets 
forth  the  Legal  Division's  views  on 
whether  and  under  what  circumstances 
the  funds  underlying  stored  value  cards 
may  be  considered  deposits  under 
sections  30)(1)  throu^  (4)  of  the  FDIA, 
12  U.S.C  18130)(l)-(4). 
Notvtrithstanding  the  question  of 
whether  and  under  what  circumstances 
the  funds  underlying  stored  value  cards 
meet  this  statutory  definition  of  deposit, 
the  FDIC  hss  the  authority  to  find  and 
prescribe  by  regulation  that  some  or  all 
stored  value  caird  obligations  of  a 
depository  institution  are  deposit 
liabilities  by  general  usage.  12  U.S.C 
18130)(5).  The  FDIC  has  not 
promu^ated  such  a  regulation  and  there 
are  no  current  plans  to  propose  a 
regulation  on  this  matter.  However,  the 
FDIC  wishes  to  solicit  comments  from 
the  public  as  to  the  policy 
considerations  concerning  whether  it 
should  consider  proposing  such  a  rule 
at  some  point  in  the  future.  This  request 
for  comments  is  independent  of  and 
will  in  no  way  efiect  or  undermine  the 
analysis  or  conclusions  in  General 
Counsel  Opinion  No.  8. 

In  addition.  General  Counsel  Opinion 
No.  8  is  based  generally  on  systems  and 
technologies  that  have  come  to  the 
attention  of  the  staff.  The  FDIC  is  also 
soliciting  comment  with  respect  to 
whether  there  are  other  types  of  stored 


value  card  systems  in  which  depositoiy 
institutions  are  involved. 

l^pea  of  Stated  Vafaa  Cud  SyitaBs 
DtaciMMd  ia  Gaaval  CdbbhI  Opiaiga 

Na.1 

General  Counsel  Opinion  No.  8 
identifies  four  types  of  stored  value 
systems:  (1)  Bank  Primary — Customer 
Account  Systems;  (2)  Bank  Primary — 
Reserve  Systems;  (3)  Bank  Secondary — 
Advance  Systems;  and  (4)  Bank 
Secondary — Pre-Acquisition  Systems. 
These  systems,  as  described  below, 
represent  a  mechanism  to  generalize  the 
circumstances  under  whidh  the  funds 
underlying  stored  value  cards  may  or 
may  not  be  considered  deposits  within 
the  meaning  of  the  FDIA. '  The  FDIC  is 
soliciting  comment  with  respect  to 
whether  there  are  other  types  of  stored 
value  card  systems  in  wUch  depository 
institutions  are  involved. 

In  Bank  Primary — Customer  Account 
Systems  the  fiinds  underlying  the  stored 
value  card  could  remain  in  a  customer's 
account  until  the  value  is  transfened  to 
a  merchant  or  other  third  party,  who  in 
turn  collects  the  funds  from  the 
customer's  bank.'  In  Bank  Primary — 
Reserve  Systems,  as  value  is 
downloaded  onto  a  card,  funds  are 
withdrawn  from  a  customer's  account 
(or  paid  directly  by  the  customer)  and 
paid  into  a  reserve  or  general  liability 
account  held  at  the  institution  to  pay 
merchants  and  other  payees  as  they 
make  claims  for  payments. 

In  the  two  types  of  Bank  Secondary 
Systems,  the  electronic  vslue  is  created 
by  a  third  party  and  the  funds 
underlying  the  electronic  value  are 
ultimately  held  by  such  third  party.  In 
such  systems,  depository  institutions  act 
as  intermediaries  in  collecting  funds 
from  customere  in  exchange  for 
electronic  value.  In  Bank  Secondary — 
Advance  Systems,  the  eltctronic  value 
is  provided  to  the  institution  to  have 
available  for  its  customers.  As 


<  We  would  alio  nou  Ihil  Id  Its  pfOfM— d 
uneodmanl  to  Rs|pjUtlon  E.  Sl  Pit  ISSSS  (X4ay  I. 
1996).  tb«  Beard  of  Covemon  of  th«  Fadflnl 
Ruorve  Syitoni  has  ditlioguiKlwd  balwaen  "off-lloe 
iccounljble",  "ofT-Uiw  unacoounuble",  aod  "00- 
Udo"  ttorw)  vijuc  lystenu  in  dafenniniog  wh«tb«r 
iIm  ngulatioo  appliw  to  variouj  typos  of  itorwl 
value  systama.  Gaoaral  Coimsal  Opinioa  No.  8  does 
not  uaa  thaw  disdoctioos.  This  is  not  imendad  a* 
a  aitlcian  or  ratacUon  of  th«  Fadaral  Resarve 
Board's  dassiBcatioo  system.  Ralber.  it  is  inditativa 
of  tha  fad  thai  Ihasa  perticutar  distinctions  ara  not 
nacasaarily  geimsna  as  to  whathar  and  under  what 
dtcumstanoas  tha  funds  undarlying  a  Mond  value 
(Sd  are  "dapoalu"  under  the  Federal  Depoalt 
[naurancs  Ad  (FIXA). 

'  Such  a  system  would  be  similar  to  debit  card 
systems,  except  that  tmtika  a  debit  carti  the 
in&umatioa  or  value  is  on  the  card  itaalL  The  staff 
ia  not  aware  of  any  such  system  currently  in 
developtnent.  It  is  our  understanding  however,  that 
such  a  system  could  be  tleveloped. 


customers  exchange  fimds  for  electronic 
value,  the  funds  ere  held  for  s  short 
period  of  time  and  than  forwarded  to 
the  third  party.  In  Bank  Secondary — 
Pre-Acquisitioo  Systems,  the  depositary 
institution  will  exchange  its  own  funds 
for  electronic  value  from  the  third  party 
and  in  turn  exchange  electrtmic  value 
for  funds  with  its  customers. 

In  some  Bank  Secontlary  Systems,  the 
depository  institution  may  have  a 
contingent  liability  to  redeem  the 
electronic  value  bxim  ixmsumen  and 
merchants.  As  sui:h  electronic  value  is 
redeemed,  the  institutian  may  in  turn 
exchange  the  electronic  value  for  fimds 
Mrith  the  third  party. 

Aotharity  of  the  FDIC  To  Pmmulgate  a 
RagoUtiaB  Hading  That  Fimda 
Underiyiag  Stored  Value  Cards  are 
Dapoails 

General  C^imael  Opinion  No.  8 
addresses  the  question  of  whether  and 
under  what  drciunstancas  stored  value 
card  obligations  are  deposits  «*ithin  the 
meaning  of  sections  3(1)  (l)-(4)  of  the 
FDIA.  12  U.S.C  18130)  (1H4).  Section 
3(l)(5)  of  the  FDIA.  12  U.S.C.  18130)(5), 
gives  the  Board  of  Directors  the 
authority,  after  cx>nsultBti(m  vrith  the 
Comptroller  of  the  Currency,  Director  of 
the  Office  of  Thrift  Supervision,  and  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  to  find  and  prescribe  by 
regulation  other  obligations  of  an 
insured  depository  institution  to  be 
deposit  liabilities  by  general  usage. 

m  considering  whether  to  promulgate 
such  a  regulation,  the  FDIC  may  wish  to 
consider  a  ntmiber  of  policy  issues. 
Through  this  notice  and  request  for 
comment,  and  the  related  public 
hearing,  the  FDIC  is  inviting  comment 
on  any  policy  issues  the  FDIC  should 
consider  in  determining  whether  to 
prtHnulgate  such  a  regiuation.  Some  of 
these  policy  issues  are  discussed  below. 
This  (iiscussion  is  intended  to  highlight 
the  issues  and  does  not  represent  the  , 
positions  of  either  the  Board  of  Directors 
or  the  staff. 

While  the  discussion  of  poliiry 
cxmsiderations  below  focuses  on  stored 
value  cards,  the  FDIC  staff  believes  that 
such  policy  analysis  would  in  general 
apply  to  a  variety  of  electronic  payment 
system  issues,  including  concerns  raised 
by  Internet  banking  and  the  use  of 
efectrCHiic  cash.  The  FDIC  is  therefore 
also  inviting  comment  on  policy  issues 
in  cotmection  with  electronic  payment 
systems. 

Policy  Considerations  in  Determining 
Whether  To  Pmmulgate  a  BegulaUon 

Many  industry  participants  are  of  the 
view  that  stored  value  cards  and  related 
pnxiucts  will  eventually  become  a 
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(jgnlficant  element  of  the  payment 
(jrstam  and  stisam  of  commeroe.  By 
audti^KnU.  a  ligiiifirant  portion  of  the 
payment  tyitam  couM  be  repraaantsd 
by  (land  value  nitenu.  Ac  a  imilt  of 
the  potential  widetpiaad  uae  of  such 
system*,  il  may  be  that  the  FDIC  should 
detennine  that  public  confidence  in 
these  payment  systems  is  critical  to  the 
safety  and  soundness  of  the  hunlring 
system,  such  that  deposit  insunmoe  is 
wananted. 

Altamatively,  it  may  be  ainiad  that 
the  development  of  stonMl  value 
tachnoiogias  is  in  its  veiy  early  stages. 
As  such,  stored  value  systems  do  not 
pieaently  pose  a  threat  to  public 
oonfldoice  or  the  banking  system,  and 
tharefan  do  not  wanantdepoait 
insurance  covatage  today. 

Related  to  the  public  mntJAttmy,  iasue 
are  the  expectations  of  depodtory 
inatitutioa  customers.  Conauman 
pcaaaotly  undnstand  that  if  they  open 
a  checking  or  savings  aocounl  with  an 
instituiioa,  sudi  accounts  are  insured 
up  to  appHeable  limits  by  the  FDIC  It 
is  poaalUa  that  consumns  could 
raaaooabiy  expect  that  deposit 
Insurance  protoctioa  is  beii^  obtained 
whan  they  obtain  stared  value  cards 
from  inadtutioos.  The  bilure  to  provide 
deposit  insurance  in  an  inaiiinr*  whne 
prolecUco  ia  reasonably  expected  by  a 
consumer  could,  in  the  event  of  bdhire 
of  an  issuer,  result  in  a  loaa  of  public 
confidence  in  these  dev«doping  payment 
mechanisms 

Conversely,  the  staff  tvould  expect  the 
relationship  between  a  stored  value  card 
customer  aiid  the  institution  to  be 
clearly  and  conspicuously  stated  on  the 
disclosures  and  agreements 
accompenying  the  ami.  It  is  the  stafTs 
underManding  that  many  of  the  stared 
value  card  systems  in  development 
intend  to  clearly  and  conspicuously 
inform  customers  that  the  card  is  to  be 
treated  like  cash,  and  that  if  lost  or 
stolen,  it  will  not  be  replaced.  Moreover, 
to  the  extent  that  stored  value 
obligations  do  not  otherwise  constitute 
a  depoait  under  sections  3(lKlH4)  of 
the  FDIA,  12  U.S.C  1813(l)(lM'«).  such 
disclosures  and  agreements  should 
provide  that  the  card  does  not  constitute 
an  account  or  deposit  with  the 
instltutian  and  that  the  funds 
underlying  the  card  are  not  insured  by 
the  FDIC  Agreements  and  disclosures  of 
this  nature  could  inDuence  consumer 
expectations  as  to  deposit  insurance 
%vith  respect  to  stored  value  products. 

It  is  also  possible  that  consumer 
expectations  regarding  the  existence  of 
deposit  insurance  may  di%r  depending 
upon  the  type  of  stored  value  card 
provided  to  the  customer.  Currently  in 
development  are  both  disposable  and 


reloadable  stored  vahie  carda.  The  staff 
believes  that  this  diMinction  is  in  laige 
part  irrelevant  vrltb  respect  to  whether 
the  funds  underlying  such  cards 
conatituta  dnraaits  within  the  meaning 
of  sectians  3(lMlH4)  of  the  FDIA.  12 
U.S.C  ISiaOKlHO.  Nonetheless,  such 
distinctions  may  be  relevant  with 
respect  to  consumer  expectations  and 
whether  the  FDIC  should  distinguish 
between  the  two  if  it  decides  to 
promulgate  a  regulation  with  respect  to 
stored  value  cards. 

A  consumer  may  be  more  likely  to 
believe  that  a  reloadable  card  givea  rise 
to  an  insured  depoaiL  We  understand 
that  reloadable  cards  may  contain 
inibrmation  about  the  customer  and 
may  contain  information  about  accounts 
the  customer  m«int.i.i.  with  the 
institutian.  The  customer  may  be 
required  to  provide  name,  addreas,  and 
social  security  number  to  establish  such 
a  relationship.  In  addition,  such  stored 
value  cards  mn  allow  the  customer  to 
transfar  funds  from  »'ri«»i"g  insured 
accounts  to  a  stored  value  component  of 
the  card. 

Ob  the  other  hand,  if  a  consumer 
txensJiBrs  funds  in  exchange  for  a 
disposdile  stored  value  card  (which 
neceaaarily  contemplates  a  transfer  of 
value  to  an  anonymous  individual  cr 
entity,  the  only  identifier  being  the  card 
serial  number],  then  a  consumer  could 
reasonably  conclude  that  no  depoait 
relationahip  has  been  establiahed  with 
the  instituUcn.  Indeed,  the  consumer 
may  not  have  been  required  to  provide 
his  name,  address,  telephone  niunber, 
social  security  number,  driver's  license 
or  other  form  of  identification.  After  the 
transfer  of  funds  by  the  customer,  the 
institution  may  have  no  hirther 
relationahip  with  him  or  her. 

Another  lactor  that  may  inJOueooe 
consumer  expectations  with  respect  to 
depoait  insurance  is  whether  the  value 
on  the  card  which  has  not  been 
transferred  is  redeemable.  If  the  value 
on  the  card  is  not  redeemable, 
consumers  may  be  leu  likely  to  axpaCl 
deposit  insurance  associated  with  the 
product 

In  addition  to  the  issue  of  consumer 
expectations,  the  FDIC  must  consider 
whether  insuring  disposable/ 
anonymous  stored  value  cards  is 
consistent  with  the  statutory 
requirement  that  no  more  than  Sl(M,OaO 
in  insurance  coverage  shall  be  provided 
to  any  one  individual  or  entity.  12 ' 
U.S.C  lB21(e).  Disposable/aniHiymous 
cards  poee  the  possibility  that  an 
institution  depositor,  with  $100,000  in 
covered  deposits,  could  transfer  a 
disposable  stored  value  card  to  another 
person  in  order  to  avoid  the  limit  on 
deposit  insurance  coverage.  In  such  a 


case,  the  FDIC  could  have  essentially 
unlimited  liability  for  the  total  amount 
of  stored  value  outstanding. 

Another  policy  conaidention  is 
«rhether  the  FDK  diould  find  that  Bank 
Primary — Reserve  System  stored  value 
cards  are  deposits  based  upon  their 
similarity  to  cashier's  checks,  money 
orders,  and  traveler's  checks  on  which 
an  institution  is  primarily  liable.  As 
discussed  in  General  Cotmsel  Opinion 
No.  8,  the  differences  between  stored 
value  cards  and  money  orders,  cashier's 
checks,  and  other  drafts  drawn  on  an 
institution,  are  such  that  they  may  not 
be  included  as  one  of  the  instruments 
listed  in  section  3(1)(4)  of  the  FDIA,  12 
U.S.C.  1813(1)(4).  Similarly,  inasmuch 
as  stored  value  cards  are  not  traveler's 
checks  on  which  the  institution  is 
primarily  liable,  they  may  not  come 
under  this  provision  of  section  3(lKl)  of 
the  FDIA.  12  U.S.C  1813(lKl). 
Nonetheless,  Bank  Priraaiy — Reserve 
System  stored  value  cards  resemble 
cashier's  checks  and  money  orders.  The 
primary  obligation  of  the  institutian 
reflected  t^  a  caahier's  chad:,  cieeted  in 
exchange  for  cash  dapoaitad  in  the 
general  funds  of  the  institution  or 
transferred  frtim  a  checking  account, 
bean  a  raaamblanoe  to  the  obligatioo 
which  appaan  to  be  astablishedby 
stared  value  cards.  Based  upon  the 
similaritiea,  the  FDIC  coulc^  by 
regulation,  find  that  Bank  Primary — 
Reserve  System  stored  value  card 
obligatians  are  deposit  liabilities. 

In  considering  whether  to  promulgate 
a  regulation,  the  FDIC  is  also  concerned 
about  competitive  equity  between 
depository  institution  issuers  and  other 
issuers  of  stoied  value  products.  If 
institutions  pay  deposit  insurance 
assessments  on  the  funds  held  in 
support  of  stored  value,  and  non-banks 
do  not,  depository  institutions  could 
possibly  be  placed  at  a  competitive 
disadvantage.  If  so,  the  question  arises 
as  to  whether  this  disadvantage  would 
be  of  such  a  magnitude  that  depository 
institutions  would  be  prohibited  entry 
into  this  new  market  for  services.  On  the 
other  hand,  insurability  could  be  a 
desirable  feature  of  bank  issued  cards, 
such  that  consumers  may  be  willing  to 
pay  a  higher  price  for  stored  value 
products  that  are  FDIC  insured. 

Finally,  it  is  our  understanding  that, 
at  least  at  the  outset,  many  stored  value 
cards  will  limit  the  amounts  that  may  be 
loaded  onto  the  cards  to  SlOO  or  $200. 
Thus,  it  would  appear  that  consumen 
will  not  be  entrusting  any  significant  or 
meaningful  amount  of  money  in 
exdiange  for  the  stored  value  card. 
Conversely,  there  is  nothing  preventing 
consumers  from  obtaining  many  stored 
value  cards.  Moreover,  issuere  may  soon 
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allow  cards  to  be  loaded  or  issued  in 
larger  denominations.  This  issue  may  be 
considered  by  the  FDIC  in  detaimining 
whether  to  find,  by  regulation,  that 
certain  stored  value  obligations  are 
d^iosits. 

In  sum,  notwithstanding  the  question 
of  whether  and  under  what 
circumstances  stored  value  card 
obligations  are  deposits  within  the 
meaning  of  section  3(1)  (1H4)  of  the 
FDIA,  12  U.S.C  1813(1)  (1H4).  secUon 
3(l)(5)  of  the  FDIA,  12  U.S.C.  1813(l)(5), 
gives  the  Board  of  Directore  the 
authority  to  find  and  prescribe  by 
regulation  that  other  obligations  of  an 
insured  depository  institution  are 
depoait  liabilities  by  general  usage.  In 
conaideruig  whether  to  promulgate  such 
a  regulation  with  respect  to  the  stored 
value  cards,  the  FDIC  must  consider  a 
ntmiber  of  competing  policy  issues. 
Such  policy  issues  Include,  but  are  not 
limited  to,  the  level  of  public 
confidence  in  these  new  payment 
systems,  consumer  expectations, 
statutory  limits  with  respect  to  "bearer" 
instruments,  the  similarities  of  stored 
value  cards  to  other  payment 
mechanisms  which  are  depoaits, 
competitive  equity  with  non-bank 
iaauers  of  stored  value  products,  and  the 
low  denominations  under  which  stated 
value  cards  will  be  issued. 

Safety  and  Soandneaa  lasne* 

The  emergence  of  stored  value  cards 
and  other  electronic  payment  systems 
raises  certain  safety  and  soundness 
concains  for  depository  institutions  and 
regulators.  For  example,  institutions 
must  take  steps  to  ensure  that  the  stored 
value  or  similar  system  in  which  they 
are  participating  has  adequate 
safeguards  to  prevent  counterfeiting  or 
other  fraudulent  activities  which  could 
harm  the  institution,  its  customere,  or 
other  participants  in  the  system.  The 
FDIC  is  soliciting  public  comment  on 
this  and  other  safety  and  soundness 
issues  in  coimection  with  stored  value 
cards  and  other  electronic  payment 
systems. 

Request  for  Comment 

The  FDIC  is  hereby  requesting 
comment  during  a  90-day  comment 
period  on  all  aspects  of  this  notira, 
including  the  following  specific  issues: 

(1)  General  Counsel  Opinion  No.  8  is 
based  generally  on  systems  and 
technologies  that  have  come  to  the 
attention  of  the  staff.  Are  there  other 


stored  value  mtems  or  technologies  of 
which  the  staff  may  not  be  aware? 

(2)  Funds  held  by  depository 
institutions  to  meet  obligations  arising 
under  stored  value  card  systems  have 
been  compared  to  funds  held  by  an 
institution  to  meet  letters  of  credit, 
which  are  deposits  under  section  3(1)(3) 
of  the  FDIA,  12  U.S.C  1813(1)(3).  In 
determining  whether  to  promulgate  a 
regulation,  should  funds  held  tp  meet 
obligations  underlying  stared  value 
cards  be  distinguished  from,  or 
analoQzed  to,  hmds  held  to  meet  letters 
of  credit? 

(3)  Similarly,  stored  value  cards  have 
been  compared  to  money  orders  or 
cashiere'  checks  drawn  on  an 
institution,  which  are  considered 
deposits  under  section  3(l)(4)  of  the 
FDIA,  12  U.S.C.  1813(l)(4).  In 
determining  whether  to  promulgate  a 
regulation,  should  stored  value  cards  be 
distinguished  from,  or  analogized  to, 
suich  instruments? 

(4)  What  are  the  expectations  of 
consumers  with  respect  to  whether 
stored  value  cards  are  insured  products? 
To  what  extent  should  consumer 
expectations  be  a  fector  in  whether  the 
FDIC  finds  by  regulation  that  certain 
stored  value  products  represent 
deposits? 

(5)  In  determining  whether  to 
promulgate  a  regulation,  should  the 
FDIC  distingui^  between  reloadable 
and  disposable  stored  value  cards  or 
between  single  function  and  multiple 
fimction  cards? 

(6)  Should  the  projected  low  dollar 
denominations  for  stored  value  cards  be 
considered  by  the  FDIC  in  determining 
whether  to  promulgate  a  regulation? 

(7)  What  types otdisclosure should 
the  FDIC  require  with  respect  to  the 
insured  or  non-insured  status  of  these 
products?  What  types  of  disclosure 
would  be  most  benefidai  to  consumers, 
while  not  overburdening  depository 
institutions? 

(8)  If  the  fimds  underlying  some  or  all 
stored  value  products  issued  by 
depository  institutions  are  deemed  by 
regulation  to  be  deposits,  to  what  extent 
would  depository  institutions  lie  placed 
at  a  competitive  advantage  or 
disadvantage  with  respect  to  other 
issuers  of  stored  value  products? 

(9)  Should  the  FDIC  ask  Congress  to 
amend  section  3(1)  of  the  FDIA,  12 
U.S.C  1813(1)  to  either  include  or 
exempt  stored  value  cards  from  the 
definition  of  deposit? 

(10)  What  safety  and  soundness 
concerns  are  raised  by  the  development 


of  stored  value  cards  and  other 
eiectraaic  payment  syatams? 

PaMic  Heariiig 

The  FtHC  will  hold  a  public  hearing 
on  all  aspects  of  this  notice  on 
September  12, 1996  from  9:00  ajn.  until 
4:30  p.m.  and  possibly  also  on 
September  13. 1996,  and  other  dates, 
depending  upon  the  number  of  requests 
received  to  participate  in  the  public 
hearing.  The  hearing  will  be  held  in  the 
FDICs  Board  of  Directors'  room  which 
is  located  on  the  sixth  floor  of  the 
FDICs  main  building  (550 17th  Street 
NW,  Washington,  D.C).  At  that  hearing 
one  or  more  members  of  the  Board  of 
Directors  of  the  FDIC  and  other 
representatives  of  the  FDIC  will  receive 
oral  comments  6t>m  all  interested 
persons,  who  have  been  scheduled  in 
advance  to  appear,  on  all  aspects  of  this 
ootioe. 

Parsons  wishing  to  participate  in  the 
hearing  must  send,  or  hand-deliver,  a 
written  request  to  participate  in  the 
hearing,  so  that  it  is  received  no  later 
than  August  26, 1996,  to  the  OfBce  of 
the  Executive  Secretary,  550  17th  Street 
NW.  Washington.  DC  20429.  All 
requests  will  be  time  and  date  stamped 
upon  receipt.  Participants  will  be 
limited  to  a  IS  minute  oral  presentation 
and  wrill  he  advised  in  writing  of  the 
time  scheduled  for  their  presentation, 
lliis  procedure  is  necessary  so  that  the 
hearing  officers  may  adjust  their 
schedules  accordingly  and  so  that 
alternative  arrangements  for  the  hearing 
may  be  made  if  more  persons  are 
expected  to  attend  than  the  Board  of 
Directore'  rxwm  will  accommodate.  This 
deadline  will  also  provide  sufficient 
time  to  acknowledge  receipt  of  the 
notices  and  inform  participants  of 
scheduling. 

In  addition,  each  participant  must 
send,  or  hand-deliver,  so  that  it  is 
received  no  later  than  September  3, 
1996  a  written  summary  of  his  or  her 
testimony  to  be  given  at  the  hearing,  to 
the  Office  of  the  Executive  Secretary, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW,  Washington,  D.C 
20423. 

By  order  of  tile  Board  of  Oiiectots,  dated 
at  Washington,  D.C,  this  16th  day  of  |uly, 
19M. 

Federal  Depoait  Insurance  CotporsUae 
feny  L.  Laaglay, 
Executive  Seowtmy. 

IFR  Doc  96-19SM  Filed  »-l-96:  8:45  am) 
■ujia  ooat  (n4-a<-r 
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ENVnONHENT AL  PROTCCnON 
AQENCY 

SCFRCitafllwUV 

40CFRPMt3 

[FM.-S644-<| 

tmiam-MW 

%#4^V^Hh^w%  TC^W   ^6B^^^Wf^^^^^W  ^09   W^V 

AOBICT:  EnviTanmanUl  ProtacUoo 
Agency  (B>A). 
ACnOie  Final  mle. 

aUMMART:  The  Enviraninantal  Ptolaciiao 
Awncy.  with  the  concunence  of  the 
Office  of  Covemnuot  Ethics  lOCSl,  is 
issuing  regulstions  for  the  employees  of 
EPA  that  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  (Standards)  issued  by 
OCX.  This  final  rule  is  a  nacassary 
supplement  to  the  executive  branch- 
uride  Standards  because  it  addreasas 
ethical  isaues  unique  to  EPA.  This  nils 
prohibits  *^Tt«in  financial  intetests, 
including  compensated  outside 
employment  vtith  certain  persons,  and 
requires  prior  approval  to  engage  in 
certain  categories  of  outside 
employment.  The  Agency  is  also 
revoking  superseded  portions  of  its 
existing  standards  of  conduct 
regulation,  40  CFR  part  3,  aiul.  in  their 
stead,  inserting  cross-references  to  the 
executive  branch-wide  Standaitis  and 
this  supplemental  regulation,  as  well  as 
to  executive  branch  fiti«nrt«l  diadoaure 
regulations. 

EFFECTTVE  OATC:  These  ragulationa  are 
effective  August  2. 1996. 

ran  FuimcR  mfomuikw  ocNTAcn  Hals 

W.  Hawbecksr,  Office  of  General 
Counsel  (2379),  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington.  DC  20460.  (202)  260-4550. 

auppLaeiTAiiv  MFOfWATioN: 

LBackgronad 

On  August  7, 1992,  the  Office  of 
Govanmient  Ethics  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch.  See 
57  FR  35006-35067,  as  corrected  at  57 
FR  48557  and  57  FR  52583  fvitfa 
additional  extensions  for  certain 
existing  provisions  at  59  FR  4779-4780 
and  60  FR  6390  -  6391.  The  executive 
branch-wide  Standards  are  now  ctxiified 
at  5  CFR  part  2635.  Effective  February 
3, 1993.  they  established  unifoim 
ethical  conduct  standards  applicable  to 
all  executive  branch  persoimel.      

With  the  concurrence  of  OGE.  5  CFR 
2635.105  authorizes  executive  branch 


agendas  to  pubUah  agancy-spedfic 
supplamantal  regulations  necessary  to 
implement  their  respective  etfaica 
programa.  The  Environmental 
Protection  Agency,  with  OCX's 
cancumnca.  has  dstannined  that  the 
foUowing  supplemental  ragulations,  for 
codification  in  new  5  CFR  chaptar  UV, 
to  consist  of  part  6401,  are  nsceaaary  to 
implement  B'A's  ethics  program 
Buccesaftilly,  in  light  of  EPA's  uniqae 
programs  and  operations.  The 
Enviromnental  Protactian  Agency  is 
also  simuitaiisoualy  revoking  the 
provialans  of  its  existing  standards  of 
conduct  regulations  which  have  alraady 
been  superseded  or  which  are 
superseded  upon  issuance  of  this 
supplemental  regulation  and  replacing 
them  with  a  new  section  that  provides 
a  cross  reference  to  these  supplemental 
regulations  and  to  S  CFR  parts  2634  and 
2635. 

n.  Analysis  of  the  KagalaUom 

Section  6401.101    Genmai 

Section  6401.101  explains  diat  the 
regulations  apply  to  all  EPA  employees 
and  supplement  the  executive  branch- 
wide  Standards.  Employees  of  the 
Environmental  Protection  Agency  are 
also  subbed  to  the  Standards  of  ^hical 
Conduct  for  Employees  of  the  Executive 
Branch  at  S  CFR  part  263S  and  the 
executive  btanch&undal  disclosure 
regulations  at  5  CFR  part  2634. 

Section  0401.102    Prohibited  Financial 
Interest* 

5  CFR  263S.403(a)  authorizes 
agendes.  by  supplemental  regulatian,  to 
prohibit  or  restrict  the  acquisitioa  (v 
holding  of  financial  interests  or  classes 
of  finandal  interests  by  agency 
employeee  baaed  on  the  determination 
that  the  acquisition  or  holding  of  sudi 
interests  would  cause  reason^le 
persons  to  question  the  impartiality  and 
objectivity  with  which  agency  programs 
are  administered.  As  under  5  C7R 
2635.802(8).  this  authority  may  be  used 
to  prohibit  compensated  outside 
employment  relationahips. 

In  developing  its  supplemental 
regulation,  EPA  has  determined  that  the 
Bnnnrlal  holdings  of  employees  in 
manufecturers  and  others  impacted 
diredly  by  the  work  of  three  EPA 
program  offices  would  cause  reasonable 
persons  to  question  the  impartiality  and 
objectivity  with  which  those  program 
offices  cany  out  their  responsibilities. 
Thus,  EPA  restricts  certain  outside 
employment  and  finandal  interests  of 
employees  of  the  Office  of  Mobile 
Sources,  the  Office  of  Pestidde 
Programs,  and  the  Office  of  Information 
Resources  ManagamenL  These 


restrictians  will  help  (1)  To  ensure 
public  confidence  in  the  impartiallw 
and  objectivity  with  whldi  these  ofBoes 
administer  their  programs:  (2)  eliminate 
any  reason  for  afisctad  entities  to  be 
concerned  that  information  they  provide 
to  the  three  offices  might  be  used  for 
private  gain;  and  (3)  avoid  the 
diaqualification  of  employees  from 
official  mattere  to  an  extent  that  might 
result  in  the  offices'  inability  to 
administer  their  programs. 

Section  e401.102(a)(l)  prohlbiu 
employees  in  the  Office  of  Mobile    ■ 
Sources  from  having  compensated 
employment  relationships  with  or 
holding  stocks  or  other  Hn«nri«l 
interests  in  automobile  manu£acturera 
and  manufacturers  of  mobile  aourt» 
pollution  control  equipment  Most  of 
those  employees  participate  in  mattan 
that  directly  affect  the  production  and 
profitabiUty  of  automobile 
manufacturers  and  manufacturers  of 
mobile  source  pollution  control 
equipmeuL 

Section  6401.102(a)(2)  prohiUU 
employees  in  the  Office  of  Pestidde 
Programs  frtnn  having  outside 
employment  with  or  holding  stocks  or 
other  finandal  interests  in  companies 
that  manufecture  at  provide  wholesale 
distribution  of  pestiddes.  This  office  is 
primarily  involved  in  the  regulatian  of 
the  pestidde  industry.  The  prohibitian 
is  not  limited  to  employment  with  or 
other  (in«nri«l  interests  in  a  company 
that  itself  engages  in  the  manufeduring 
or  wholesale  distribution  of  pestiddes, 
but  extends  to  employment  with  or 
finandal  interests  in  any  parent 
company  of  which  that  manufecturer  or 
distributor  is  a  subsidiary.  The 
regulation  specifies,  by  way  of 
clarification,  that  the  prohibition  does 
not  extend  to  employment  with  or 
finandal  interests  in  any  company  or 
other  entity  simply  because  it  engages  in 
the  retail  distribution  of  pestiddes. 

Section  6401. 102(a)(3)  prohibite 
employees  in  the  Office  of  Information 
Resources  Management  who  are 
involved  in  contracting  for  data 
management  or  computer-related 
services  from  having  employment  with 
or  holding  stocks  or  other  finandal 
interests  in  data  management,  computer, 
or  information  processing  firms. 

As  reflected  m  5  CFR  2635.403, 
certain  prohibitions  on  outside 
employment  and  finandal  interests  are 
statutory.  Section  6401.102(a)(4)  reflects 
the  provision  of  the  Surface  Mining 
Control  and  Reclamation  Ad  (SMCRA) 
at  IS  U.S.C.  2603(e)  which  prohifaiU  a 
Federal  employee  who  parranna  any 
function  or  duty  under  SMCRA  from 
holding  any  "direct  or  indirect"  interest 
in  underground  or  surbce  coal  mining. 
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The  Office  of  Government  Ethics  has  no 
authority  to  interpret  SMCRA  and  has 
concurred  in  $  6401.102(a)(4)  only  to  the 
extent  of  incorporating  a  reference  to 
and  information  about  SMCRA  to 
provide  affected  EPA  employees  notice 
of  the  statutory  prohibition  to  which 
they  are  subjed.  The  Office  of 
Government  Ethics'  concurrence  in  this 
final  rule  does  not  indicate  its 
concurrence  or  other  partidpation  in 
any  language  of  proposed 
$6401.102(a)(4J  that  may  appear  to 
involve  interpretation  or 
implementation  of  SMCRA. 

Section  6401.102(a)(S)  reflects  the 
statutory  prohibition  which,  under  the 
Toxic  Substances  Control  Act  (TSCA)  at 
15  U.S.C.  2603(e),  applies  to  members  of 
the  Interagency  Testing  Committee. 
Committee  members  are  prohibited  frt>m 
holding  stocks,  bonds,  or  other 
substantial  pecuniary  interests  in  any 
person,  including  any  corporation, 
engaged  in  the  manufacture.  prtx:es8ing, 
or  distribution  in  commerce  of  any 
substance  or  mixture  subjed  to  any  rule 
or  order  under  the  Act.  The  regulation 
makes  it  clear  that  compensated  outside 
employment  of  any  such  person  is 
encompassed  by  the  prohibition  on 
substantial  pecuniary  interests.  For  one 
year  after  their  service  on  the  Committee 
has  ceased,  members  are  subjed  to  an 
additional  statutory  prohibition  on 
accepting  employment  or  compensation 
from  any  person  subject  to  any 
requirement  of  the  TSCA.  Because  these 
restrictions  are  imposed  by  a  statute  for 
which  OGE  has  no  interpretative  or 
other  authority,  OGE's  concurrence  in 
proposed  S  6401.102(8)(S)  does  nd 
extend  to  any  language  which  might  be 
viewed  as  an  interpretation  of  TSCA.  It 
reflects  only  OGE's  concurrence  in 
EPA's  determination  that  these 
employment  and  financial  interest 
prohibitions  should  be  refleded  in 
EPA's  supplemental  ragulations  to 
provide  notice  to  affeded  employees. 

Section  6401.102(b)  permits  the  EPA 
Designated  Agency  Ethics  Offidal  or  the 
employee's  Deputy  Ethics  Offidal,  upon 
making  the  appropriate  determination, 
to  waive  in  writing  the  prohibitions  in 
$6401.102  (a)(l)-(B)(3)  precluding 
certain  outside  employment  for 
employees  in  the  Office  of  Mobile 
Sources,  employeesin  the  Office  of 
Pestidde  Programs,~and  employees  in 
the  Office  of  Infotmatibn  Rmources 
Management. 

Section  6401.103    Outaiie  employment 

The  requirement  for  prior  written 
approval  is  made  pursuant  to  5  CFR 
263S.803  of  the  Executive  Branch-wide 
Standards.  EPA  has  determined  that  in 
order  to  effectively  avoid  conflicts 


arising  from  outside  employment  and 
activities,  employees  considering 
certain  types  of  employment  or 
activities  outside  of  the  EPA  must 
obtain  written  approval  before  engaging 
in  such  employment  or  activities.  Given 
the  breadth  of  the  Agency's 
responsibilities,  requiring  prior  written 
approval  of  certain  outside  employment 
and  activities  provides  a  necessary 
control  to  ensure  that  employees  do  not 
engage  in  outside  employment  or 
activities  in  violation  of  applicable  laws 
and  regulations. 

Section  6401.103(a)  listing  the  types 
of  outside  employment  for  which  the 
written  approval  of  the  employee's 
I>eputy  Ethics  Official  is  required  is 
similar  to  those  found  in  existing  40 
CFR  3.508  that  EPA  is  hereby  revoking. 
Employment  requiring  advance 
approval  from  the  employee's  Deputy 
Ethics  Official  is  listed  in  $  6401.103(a) 
and  includes  (1)  consulting  services;  (2) 
the  practice  of  a  profession  as  defined 
in  5  CFR  2636.305(b)(1);  (3)  holding 
State  or  local  public  office;  (4) 
employment  regarding  subject  matter 
that  deals  in  significant  part  with  EPA 
polides,  programs,  or  operations  to 
which  the  employee  is  assigned  or  has 
been  assigned  during  the  previous  one- 
year  period:  and  (5)  the  provision  of 
services  to  an  Q>A  contractor,  to  a 
holder  of  an  EPA  assistant  agreement,  or 
to  a  firm  regulated  by  the  EPA  office  in 
which  the  employee  serves.  Prior 
approval  is  required  for  these  activities 
because,  by  their  nature,  such  activities 
tend  to  raise  questions  under  the 
Standards  of  Ethical  Conduct.  Section 
6401.103(b)  prescribes  the  content  of  the 
request  for  approval.  Section 
6401.103(c)  makes  dear  that  section 
6401  is  not  itself  authority  to  deny 
permission  to  engage  in  any  outside 
employment  activity:  that  approval  for 
outside  employment  will  be  granted 
unless  the  prospective  outside 
employment  is  likely  to  involve  condud 
prohibited  by  statute  or  Federal 
regulations,  including  5  CFR  part  2635 
and  this  supplemental  regulation.  To 
assure  the  integrity  of  the  approval 
process,  $6401. 103(d)  requires  that 
requests  for  approval  be  updated  if  there 
is  a  change  in  the  outside  duties,  or 
services  performed,  or  the  nature  of  the 
employee's  business.  New  approval  also 
must  t>e  requested  when  the  employee 
transfers  to  an  organization  within  the 
Agency  for  which  a  different  Deputy 
Etibics  Offidal  has  responsibility  and 
unless  the  employee's  Deputy  Ethics 
Official  spedfies  a  longer  period  after 
five  yeare.  Section  6401.1Q3(e)  broadly 
defines  "employment"  to  cover  any 
bnn  of  non-Federal  employment  or 


business  relationship  involving  the 
provision  of  personal  services,  whether 
or  not  for  compensatioD,  including 
personal  services  and  writing  when 
done  under  an  arrangement  with 
another  person  for  production  or 
publication  of  the  written  produd.  It 
does  not,  however,  include  partidpation 
in  the  activities  of  a  nonprofit 
charitable,  religious,  professional, 
sodal,  fraternal,  educational, 
reoeational,  public  service,  or  dvic 
organization  unless  such  activities  are 
for  compensation  other  than 
reimbursement  for  expenses. 

nL  Revocation  of  Superseded  Portioiis 
of  the  EPA's  Sespooaibilities  and 
Condud  Regulations 

This  final  rule  revokes  those  portions 
of  EPA's  employee  responsibility  and 
condud  regulations  at  40  CFR  3.100 
through  3.605  now  superseded.  Some  of 
those  regulations  were  superseded  when 
the  confidential  financial  disdosure 
provisions  of  the  Executive  Branch-wide 
finandal  disdosure  regulations  at  S  CFR 
pan  2634  took  effect  on  October  5, 1992 
and  many  others  were  superseded  when 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  part  2635  became  effective  on 
February  3. 1993.  Those  regulations  at 
40  CFR  2.304  and  3.305  which  refled 
statutory  prohibitions  on  finandal 
interests  are  also  superseded  by  this 
supplemental  regulation,  as  is  EPA's 
requirement  at  40  CFR  3.508  for  prior 
approval  of  outside  employment  which, 
as  extended  by  59  FR  4779-4780  and  60 
FR  6390-6391,  remains  in  effect  until 
no  later  than  January  3, 1996. 

Of  its  lesponsibihUes  and  condud 
regulations  in  40  CFR  3.10O-3.508,  the 
rule  at  new  §  3.101  retains  only  EPA's 
regulator)'  conflict  of  interest  waivers  at 
existing  40  CFR  3.301(b),  which  remain 
in  effad  under  5  CFR  2635.402(d)(1) 
until  OGE  has  issued  superseding 
regulatory  waivers  under  18  U.S.C. 
208(b)(2).  hi  that  regard,  see  OGE's 
recent  issuances  at  60  FR  44706-44709 
(August  29,  1995)  and  60  FR  47208- 
47233  (September  11. 1995).  This  EPA 
residual  standards  nde  also  replaces 
EPA's  revoked  regulations  with  a  cross- 
reference  at  new  $  3.100  to  5  CFR  parts 
2634,  2635,  and  6401. 

IV.  Matten  of  Ragnlatory  Procadiire 

Executive  Order  12866 

In  issuing  this  rule.  EPA  has  adhered 
to  the  regulatory  philosophy  and  the 
applicable  prindples  of  regulation  set 
forth  in  Section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
This  regulation  has  not  been  reviewed 
by  the  Office  of  Management  and 
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Biu%>t  undor  that  Exscutivs  Order,  as  it 
deal*  with  igency  arganizMOan, 
iiiiiiBgwinHiil  and  pervoaiul  mattaxs  and 
is  not,  in  any  event,  deemed 
"significant"  thereunder. 

Papenmrk  Reduction  Ad 

EPA  has  determined  that  the 
P^perwoiiL  Reduction  Act  (44  U.S.C 
chapter  35)  doe*  not  apply  because  the 
pitiposed  regulation  does  not  contain 
any  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget 

Aotministrative  Procaduia  Act 

EPA  has  found  that  good  cause  exists 
undw  S  U.S.C  553(bK3)  (A).  (B)  and 
(dX3)  for  waiviiig,  as  uimeosssary  and 
oontncy  to  the  public  intarsat,  the 
genanl  nodce  of  proposed  rulemaking 
and  the  30-day  delay  in  aBsctivaoesa  as 
to  these  ralea  and  revocatians.  This 
mlamoking  is  related  solely  to  EPA's 
dganixation,  procedure,  and  practios. 
Purtlnr,  the  suppletr>ental  regulations 
are  nssentislly  a  mtatamant  of  rules 
previously  cantaitMd  in  EPA's  employee 
responsibilities  and  conduct 
regulations,  and  EPA  beliavea  that  it  is 
importsnt  to  a  smooth  transiUoo  from 
EPA's  regulations  to  the  executive 
branch  standards  that  these  rules 
became  effective  iirmiediately. 

Beg^^alory  Flexibility  Act 

EPA  hereby  certifies  that  this  rule  will 
not  have  significant  ectmomic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  aOscts  only  Federal  employees 
and  their  immediate  faunilies. 

List  ofSubiac** 
SCFRPaite401 

Conflict  of  interests,  Goveromant 
employees. 

40CFRPait3 

Conflict  of  interests,  Covemment 
employees. 

Dstad:  lima  13. 1996. 
CaralM-lnenar, 

Admiidtmlot,  Envinjmnmlal  PnlteHon 
Agmcy. 

Approvsd:  |uly  19, 1996. 
Slapfam  D.  Potte, 
Dtnclor.  Office  ofGcnmnunent  £tUca.Q 

For  the  reasons  set  forth  in  the 
preamble,  the  Environmental  Prolectian 
Agency,  with  the  concurrence  of  the 
Office  of  Government  Ethics,  amends 
title  5  of  the  Coda  of  Federal 
Regulations  and  Title  40,  chapter  I,  part 
3  of  the  Code  of  Federal  Regulations  as 
fellows: 

TITLE  S-{AMENDED] 

1.  A  new  chapter  LIV,  consisting  of 
port  6401.  is  added  to  title  5  of  the  Code 


of  Fednal  Ragulations  to  read  as 

follows: 

OMPTEK  UV-DflflHOMMBCT/U. 


PART  M01— SUPPiafeirAL 
STANOANOS  OF  ETHWAL  CONDUCT 
FOR  EMPLOVKS  OF  THE 
BMRONMBfTAL  PROTECmN 
AOENCY 

S«:. 

6401.101  GananL 

6401.102  PnAiUted  financisl  Intansls. 

6401.103  Prior  ippnnnsl  far  outsid* 
miploymtDL 

Aetkirltr-  i  U.S.C.  7301;  S  U.S.C  App. 
(Ethia  is  Govenunent  Act  of  1978):  42 
U.S.a  203(cXl):  B.a  12674,  54  FR  15159.  3 
CFR.  19Se  Camp.,  p.  215.  h  modiflsd  by  E.O. 
12731.  55  FR  42547.  3  CFR,  1990  Camp.,  p. 
306:  5  CFR  2635.105,  2e35.403(a). 
263S.M2(a).  263S.a03. 


|«401.101 

b  accordance  with  S  CFR  2835.105. 
the  regulaUons  in  this  part  apply  to 
amtAoyees  of  the  Enviranmental 
Prcrtaction  Agency  and  aupplament  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635. 


16401.101 

(a)  The  following  employees  ate 
prohibited  from  holding  the  types  of 
fin«nri«l  interests  described  in  this 
section: 

(1)  Employees  in  the  Office  of  Mobile 
Sources  are  prohibited  from  having 
outside  employment  with  or  holding 
stock  or  any  other  finiinri«l  interest  in 
manubcturers  of  automobiles  and 
mobile  source  pollution  control 
equipment 

(2)  Employees  in  the  Office  of 
Poticide  Programs  are  prtihibitad  from 
having  outside  employment  with  or 
holding  stock  or  any  other  financial 
interest  in  companies  that  manufoctura 
or  provide  wholesale  distribution  of 
pesticide  produxns  registered  by  the 
EPA.  These  restrictions  apply  to 
companies  with  subsidiaries  in  these 
areas  but  do  not  include  retail 
distributors  to  the  generalpublic. 

(3)  Employees  in  the  Office  of 
Information  Resources  Management 
involved  with  data  management 
contracting  or  computer  contracting  are 
prohibited  from  having  outside 
employment  with  or  holding  stock  or 
any  other  flnnnHal  interest  in  data 
management,  computer,  cff  infonnatioc 
procrasing  firms. 

(4)  Employees  who  perfram  functions 
or  duties  under  the  Surface  Mining 
Control  and  Reclamation  Act  (such  as 
reviewing  Environmental  Impact 
Statements  of  the  Office  of  Surbce 


Mining  in  the  Department  of  Interior) 
are  prohibited  by  30  U.S.C.  1211(1)  from 
holoing  direct  or  indirect  interests  in 
undaigtound  or  surbce  cool  mining 
opentioos. 

(1)  Implementing  regulatiaru  ofthe 
Office  of  Surface  Mining  at  30  CFR 
706.3  define  the  terms  "direct  financial 
interest"  and  "indirect  fin^nHwi 
interast"  as  follows: 

(A)  Direct  financial  interest  means 
ownership  or  part  ownership  by  an 
employee  of  land,  stocks,  boids, 
debentures,  warrants,  a  partnership, 
shares,  or  other  holding  and  also  means 
any  other  arrangement  where  the 
employee  may  benefit  from  his  or  her 
holding  in  or  salary  from  coalmining 
operations.  Dinct  Btuindal  interests 
include  employment,  pensions,  creditor, 
real  property  and  other  financial 
relationshipe. 

(B)  Indirect  financial  interest  means 
the  same  financial  relationships  as  for 
direct  ownership  but  where  the 
employee  reaps  the  benefits  of  such 
interests,  including  interests  held  by  the 
employee's  spouse,  minor  child  or  other 
relatives,  includiiig  in-laws,  residing  in 
the  employee's  home.  The  employee 
will  not  be  deemed  to  have  an  indirect 
Bn»^w^^^  interest  if  there  Is  no 
relationship  between  the  employee's 
functions  or  duties  and  the  roal  mining 
operation  in  which  the  spouse,  minor 
<£ild  or  other  resident  relative  holds  a 
financial  interest. 

(ii)  Violation  of  the  restricUons  in  this 
section  is  punishable  by  a  fiiu  of  up  to 
$2,500  or  imprisonment  for  not  more 
that  one  year,  or  both. 

(iii)  Employees  who  perform 
functions  or  duties  under  the  Surbce 
Mining  Control  and  Reclamation  Act  are 
not  prohibited  thereunder  from  holding 
interests  in  excepted  investment  funds 
as  defined  at  5  CFR  2e34.310(c)(2) 
provided  that  such  funds  are  widely 
diversified,  that  is,  hold  no  more  than 
5%  of  the  value  of  their  portfolios  in  the 
securities  of  any  one  issuer  (other  than 
the  United  States  Government)  and  no 
more  than  20%  in  any  particular 
economic  or  geographic  sector. 

(S)  Members  oTthe  Interagency 
Testing  Committee  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (15  U.S.C.  2603(e))  are 
prohibited  tbereundsr  from  holding  any 
stocks  or  bonds,  or  having  any 
substantial  pecuniary  interest,  in  any 
person  engaged  in  the  manufacture, 
processing,  or  distribution  in  commert» 
of  any  substance  or  mixture  subject  to 
any  requirement  of  the  Act  or  any  rule 
or  order  issued  under  the  Act  and,  for 
a  period  of  twelve  months  after  their 
committee  service  has  ceased,  are 
prohibited  thotaunder  from  accepting 
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employment  or  compensation  from  any 
person  subject  to  any  requirement  ofthe 
Act  or  to  any  rule  or  order  issued  under 
the  Act. 

(i)  The  statutory  prohibitions  in  this 
section  are  enforceable  by  an  action  for 
a  court  order  to  restrain  violations. 

(ii)  Members  of  the  Interagency 
Testing  Committee  are  not  prohibited 
thereunder  frtim  holding  interests  in 
excepted  investment  funds  as  defined  at 
5  CFR  2634.310(c)(2)  provided  that  such 
fund  are  widely  diversified,  that  is,  bold 
no  more  than  5%  of  the  value  of  their 
portfolios  in  the  securities  of  any  one 
issuer  (other  than  the  United  States 
Government)  and  no  more  than  20%  in 
any  iMrticular  economic  sector. 

(b)  The  Designated  Agency  Ethics 
Official  or  the  cognizant  Deputy  Ethics 
Official  may  grant  a  written  waiver  from 
the  prohibitions  in  paragraph  (a)(1) 
through  (a)(3)  of  this  section  based  on  a 
determination  that  the  waiver  is  not 
inconsistent  with  part  2635  of  tltis  title 
or  otherwise  prohibited  by  law  and  that, 
under  the  particular  drciunstances, 
application  of  the  prohibition  is  not 
necessary  to  avoid  the  appearance  of 
misuse  of  position  or  loss  of 
impartiality,  or  otherwise  to  ensure 
confidence  in  the  impartiality  and 
objectivity  with  which  agency  programs 
are  administered.  A  waiver  under  this 
paragraph  may  impose  appropriate 
conditions,  such  as  requiring  execution 
of  a  written  disqualification. 

f6401.10S   Pilar  approval  for  outride 


(a)  Requirement  for  approval.  An 
employee  shall  obtain  approval  from  his 
or  her  Deputy  Ethics  Official  before 
engaging  in  outside  employment,  with 
or  without  compensation,  that  involves: 

(1)  Consulting  services; 

(2)  The  practice  of  a  profession  as 
defined  in  5  CFR  2636.30S(b)(l): 

(3)  Holding  State  or  local  public 
office; 

(4)  Subject  matter  that  deals  in 
significant  part  with  the  policies, 
programs  or  operations  of  EPA  or  any 
matter  to  which  the  employee  presently 
is  assigned  or  to  which  the  employee     -. 
has  been  assigned  during  the  previous 
one-year  period;  or 

<S)  The  provision  of  services  to  or  for 

(i)  An  EPA  contractor  or 
subcontractor: 

(ii)  The  holder  of  an  EPA  assistance 
agreement  or  subagreement;  or 

(iii)  A  firm  regulated  by  the  EPA 
office  or  Region  in  which  the  employee 
serves. 

(b)  fonn  and  content  o/ request.  The 
employee's  request  for  approval  of 
outside  employment  shall  be  submitted 
in  writing  to  his  or  her  Deputy  Ethics 


Official.  The  request  shall  be  sent 
through  the  employee's  immediate 
supervisor  (for  the  supervisor's 
information)  and  shall  include: 

(1)  Employee's  name,  title  and  grade; 

(2)  Nature  of  the  outside  activity, 
including  a  full  description  of  the 
services  to  be  performed  and  the 
amount  of  compensation  expected: 

(3)  The  name  and  business  of  the 
person  or  organization  for  which  the 
work  will  be  done  (in  cases  of  self- 
employment,  indicate  the  type  of 
services  to  be  rendered  and  estimate  the 
number  of  cUents  or  customers 
anticipated  during  the  next  6  months): 

(4)  The  estimated  tlnie  to  be  devoted 
to  the  activity; 

(5)  Whether  the  service  will  be 
performed  entirely  outside  of  normal 
duty  hours  (if  not.  estimate  the  number 
of  hours  of  absence  from  work  lequired): 

(6)  The  employee's  statement  that  no 
official  duty  time  or  Government 
property,  resources,  or  facilities  not 
available  to  the  general  pubUc  will  be 
used  in  connection  with  the  outside 
empli^jment; 

(7)  'The  basis  for  compensation  (e.g., 
fee,  per  diem,  per  annum,  etc.); 

(8)  The  employee's  statement  that  he 
or  she  has  read,  is  familiar  vnth,  and 
will  abide  by  the  restrictions  described 
in  5  CFR  part  2635  and  §  6401.102;  and 

(9)  An  identification  of  any  Q'A 
assistance  agreements  or  contracts  held 
by  a  person  to  or  for  whom  services 
would  be  provided. 

(c)  Standard  for  approval.  Approval 
shall  be  granted  only  upon  a 
determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  part  2635 
and  §  6401.102.  The  decision  must  be  in 
writing. 

(d)  Keeping  the  record  up-to-date.  If 
there  is  a  change  in  the  nature  or  scope 
of  the  duties  or  services  performed  or 
the  nature  of  the  employee  s  business, 
the  employee  Inust  submit  a  revised 
request  for  approval.  Where  an 
employee  transfers  to  an  organization 
for  which  a  different  Deputy  Ethics 
Official  has  responsibility,  the  employee 
must  obtain  approval  from  the  new 
Deputy  Ethics  Official.  In  addition,  each 
approved  request  is  valid  only  for  five 
years  unless  the  employee's  Deputy 
Ethics  Official  specifies  a  longer  time 
period. 

(e)  Definition  of  employment  For 
purposes  of  this  section,  "employment" 
means  any  form  of  non-Federal 
employment,  business  relationship,  or 
activity  involving  the  provision  of 
personal  services  by  the  employee, 
whether  or  not  for  compensation.  It 
includes  but  is  not  limited  to  personal 


services  as  an  officer,  director. 
employee,  agent,  attorney,  consultaot. 
contractor,  general  partner,  trustee, 
teacher,  or  speaker.  It  includes  writing 
when  done  imder  an  arrangement  with 
another  person  for  production  or 
publication  of  the  written  prtxluct  It 
does  not,  however,  include  participetiaa 
in  the  activities  of  nonprofit  charitable, 
religious,  professional,  social,  fraternal, 
educational,  recreational,  public  service, 
or  dvic  organizations,  unless  such 
activities  are  for  compensation  other 
than  reimbursement  for  expenses. 

TITLE  40-PROTECTION  Of 
ENVIRONMENT 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AQENCY 

Part  3  of  40  CFR  chapter  I  is  revised 
to  read  as  follows: 

PARTS— EMPLOYEE 
RESPONSIBIUTIES  AND  CONDUCT 

3.100  QoM-iefarence  to  employee  ethical 
conduct  standards  and  finapVi^l 
disclosxiie  regulations. 

3.101  Waiver  of  certain  RmnHal  intersflts. 

Aulfaorttr-  i  U'S.C  7301  snd  18  i;.S.C 
20e(b)(2). 

f  3.100   Crooa  ralii'aiiiaa  lo  laplaifaa 
ameal  oonduct  atMaards  and  fbioncW 
flMdoaura  roQulattons. 

Employees  of  the  Environmental 
Protection  Agency  (EPA)  should  reliw  to 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  part  2635,  the  EPA  regulations  at  5 
CFR  pari  6401  that  supplement  those 
standards,  and  the  Executive  Branch 
financial  disclosure  regulations  at  5  CFR 
part  2634. 

{X101    Waiver  of  oaftaki  financial 


(a)  The  prohibition  of  18  U.S.C.  208(a) 
may  be  waived  by  general  regulation. 
Financial  interests  derived  from  the 
following  have  been  determined  to  be 
too  remote  or  too  inconsequential  to 
affect  the  integrity  of  employee's 
services,  and  employees  may  participate 
in  matters  afiecting  them: 

(1)  Mutual  funds  (including  tax- 
exempt  bond  funds),  except  those  which 
concentrate  their  investments  in 
particular  industries: 

(2)  Life  insurance,  variable  aimuity,  or 
guaranteed  investment  contracts  issued 
by  insurance  companies: 

(3)  Deposits  in  a  bonk,  savings  and 
loon  association,  credit  union,  or  similar 
financial  institution; 

(4)  Real  property  used  solely  as  the 
personal  residence  of  an  employee; 

(5)  Bonds  or  other  securities  issued  by 
the  U.S.  Government  or  its  agencies. 
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(b)  This  provisian  will  fa*  sapenedad 
what  tha  Office  of  Govamment  EtUca  ' 
publiihas  its  Bxacutiva  Biancb-wrids 
examptioiis  and  EPA  will  publish  a 
dooiment  in  the  Fadaral  lagWar 
ravokiiig  it  at  that  time. 
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Fees: 

FBdsrat  ric6  inspoction 
sanicas:  pUiHshsd  7.3.96 
ARMS  OONTROL  AND 
MSAmUIBIT  AQENCV 
Ffoodcm  o(  Intoimatlon  Act; 

iinplafnentation;  published  8- 

2-96 
DEFENSE  DEPARTMENT 
Engaiaars  Cofps 
Danger  zones  and  restricted 
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Monroe,  VA,  and 
Canaveral  Hartxir 
a^acanl  to  Nevy  Pier  at 
Fort  Cenaveral,  FU 
piiHshed  7-»06 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Clew  Air  Act 
Slate  operating  permits 


Maryland;  published  7-3- 
96 
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6-2-96 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodHles: 
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CiylA(b)  delta-endotaxin; 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOK:        Any  panon  who  uaa.  tlw  Fodaral  Ragister  and  Coda  of  Faderal 

Regulations. 
WBOc       Spooaorad  by  tiie  OfAca  of  die  Faderal  Register. 
¥fllAT:     Praa  public  briefings  (approximately  3  hours)  to  pfasent: 

1.  The  regulatory  proceM,  with  a  locus  on  the  Federal  Register 

system  and  tlia  public's  lole  in  the  deralopmant  of 
legulations. 

2.  Tba  relationship  between  the  Padaral  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elamenls  of  typical  Federal  Register 

documents. 

4.  An  introductioo  to  the  finding  aids  of  the  FR/CFR  system. 

%VHT:  To  provide  the  puiiiic  with  access  to  tofofmalion  necessary  to 
resean:h  Federal  agency  lagulalions  which  directly  affect  them. 
Thera  will  be  no  discussion  of  specific  agency  regulations. 
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PROPOSED  RULES 

Ports  and  waterways  safety: 
Lower  Hudson  River,  NY;  safety  zone,  40587-40589 
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See  Wage  and  Hour  Division 

Enargy  Dapartmant 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.; 
and  Presidential  permit  appDcations: 
Hill  Coimty  Electric  Cooperative,  Inc.,  40618 
Environmental  statements:  availability,  etc.: 
Rocky  Flats  Environmental  Technology  Site,  CO: 

plulonium  interim  storage,  40618—40619 
Surplus  highly  enriched  uranium;  disposition,  4061^ 
40629 
Grants  and  cooperative  agreements;  availability,  ett:.: 
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promulgation:  various  Spates: 
Michigan,  40592 
Missouri,  40591-40592 
Hazardous  waste: 
State  undergroimd  storage  tank  program  approvals^ 
Delaware,  40592-40595 
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Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Fokker.  40511-40513 
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Timber  sale  contracts;  substantial  public  interest  findings, 
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Federal  information  processing  (FIP)  equipment; 
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See  Food  and  Drug  Administration 
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brtarlor  Dapertment 

See  Land  Management  Bureau 
See  National  Park  Service 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request,  40706-40707 
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NOTICES 
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Mexico,  40603-40604 
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Canada,  40604 
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Mexico,  40604-40607 
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Mexico,  40607 
Gray  Portland  cement  and  clinker  from — 

Japan,  40607-40608 
Helical  spring  lock  washers  from — 

China,  40608-40609 
Sugar  from — 

France,  40609-40610 
Tapered  roller  bearings  and  parts,  finished  and 
imfinished,  from — 

China,  40610-40615 
1  Tmniiim  from — 

Kazakhstan  et  al.,  40615 


See  Drug  Enforcement  Administration 
.See  Juvenile  Justice  and  Delinquency  Prevention  Office 
See  National  Institute  of  Justice 
PNOPOSEO  RULES 

Organization,  ftmctions,  and  authority  delegations: 
Executive  Office  for  Immigration  Review;  fi«e  legal 
services  list  responsibility,  40552-40555 


Pollution  control;  consent  judgments: 
J&M  Land  Co.  et  al.,  40658 
Valentine,  Dale,  et  al..  40658-40659 

JuvenHe  JusOoe  end  DeHnquency  Prevention  Ollloe 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  40660 


See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 
See  Wage  and  Hour  Division 
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Federal  Acquisition  Streamlining  Act  of  1994;  contract 
labor  laws,  40714-40716 

Land  Managament  Bureau 

NOTICES 

Environmental  statements;  availability,  etc: 
California  Desert  Conservation  Area,  CA,  406S5 
Rangeland  health  standards  and  grazing  management 
guidelines.  CA  and  NV,  40655-40656 
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Arizona,  40656 

Nabonal  Aeronautics  and  Specs  AdmlnMralion 
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Acquisition  regulations: 
FAR  supplement  (NFS);  rewrite,  40533-40549 
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Aeronautics  Advisory  Committee,  40662 
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Conflict  of  interests,  40505-40506 
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NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  40703-40704 

National  Inatitute  of  Juatica 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Enforcement,  courts,  and  corrections  technology 
development,  implementation,  and  evaluation, 
40660-40661 

National  InsUtutsa  of  Haallii 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Antibiotic  treatments  from  natural  products  repository 
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nauuiisi  ranc  uervioe 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  40656-40657 

Environmental  statements;  availability,  etc: 
Cape  Cod  National  Seashore,  MA,  40657 
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NeOonal  Seienee  Foundation 


Privacy  Act: 
Systems  of  records,  40663-40670 


PMPOaSD  miLES 

Classifiad  information;  access  and  protection,  40555-40568 
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Commonwealth  Edison  Co.,  40670-40671 
Testco,  Inc.,  40671 
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NOTICES 


Maritime  Advisory  Committee  for  Occupational  Safety 
and  Health.  40662 

Poatii  Rale  Commiaslon 


Complaints  filed: 

Coalition  Against  Dnfrir  USPS  Competition,  40671- 
40675 
Pest  office  closings;  petitiODs  for  appeal: 

Moriah.  NY,  40675 

PutiHc  Heellh  Qeffvice 

See  Agency  for  Health  Care  Policy  and  Research 

See  Ccniten  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

neclemation  Bureau 

Nonces 
Meetings: 
Trinity  River  Basin  Fish  and  Wildlife  Task  Force,  406S7- 
40658 

Securttiae  and  Exdianga  Commission 


Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  40675- 
40676 
Salf-iegulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange-,  Inc.,  40686-40690 

Chicago  Stock  Exchange,  Inc.,  40690-'«)692 

Depository  Trust  Co.,  40692-40693 

National  Association  of  Securities  Dealers,  Inc.,  40693- 
40699 

New  York  Stock  Exchange,  Inc..  40699-40701 
Applications,  hearings,  determinations,  etc.: 

Allstate  Life  Insurance  Co.  of  New  York  et  al.,  40676- 
40679 

Daily  Money  Fimd  et  al.,  40679-40682 

Lazard  Funds,  Inc.,  et  at.,  40687-40683 

Pilot  Funds  et  al.,  40683-40685 

Surface  Transportation  Boerd 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc: 
R.J.  Corman  RaUroad  Cb.AVestem  Ohio  Line,  40704- 
40705 


Railroad  services  abandonment: 
New  Hampshire  &  Vermont  Railroad  Co.,  40705 
PL&W,  Inc.,  40705-40706 

Textile  Agfeements  Implementation  Commltlee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 
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Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  40702 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits:  weekly  applications, 
40702-40703 


Trsasury  I 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Internal  Revenue  Service' 

Unllsd  States  Enrichment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  40707 

Velsrans  Affaire  Department 

PMPOeED  RULES 

Work-study  services  performance;  debt  reduction,  40589- 
40591 
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Federal  Acquisition  Streamlining  Act  of  1994;  contract 
labor  laws,  40714-40716 


Sepeiele  Perts  in  This  Issue 

PsrtH 

Transportation  Department,  Federal  Aviation 
Administration,  40710-40712 

Pert  HI 

Labor  Department,  Wage  and  Hour  Division,  40714-40716 
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Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatocy  documents  having  general 
appDcabilily  and  legal  effect,  most  of  which 
are  keyed  to  and  oodHiad  In  the  Code  of 
Federal  Regulations,  which  is  putilished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

5  CFR  Chapter  LXVI 

RIN  309S-AAM,  320S-AA1S 

SupplaiiMntal  Standards  of  Ethical 
CondtKt  lor  Employees  of  the  National 
Archives  and  Records  Administration 

AOBICY:  National  Archives  and  Records 
Administration  (NARA). 
ACnON:  Final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration,  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  issuing 
regulations  for  NARA  employees  that 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch,  as  issued  by  CXiE,  with  a 
requirement  to  obtain  prior  approval  for 
outside  employment. 
EFFECTIVE  DATE:  These  regulations  are 
e^ctive  August  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Rimkel  or  Amy  Knipsky  at 
NARA,  telephone  202-501-5535. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  August  7, 1992,  OGE  published 
new  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(standards).  See  57  FR  35006-35067,  as 
corrected  at  57  FR  48557,  57  FR  52583, 
and  60  FR  51667,  with  additional  grace 
period  extensions  at  59  FR  4779-4780, 
60  FR  6390-6391,  and  60  FR  66857- 
66858.  Codified  at  5  CFR  part  2635,  the 
new  standards  became  effective  on 
February  3, 1993. 

With  the  concurrence  of  OGE,  5  CFR 
2635.105  authorizes  agencies  to  publish 
agency-specific  supplemental 
regulations  that  are  necessary  to 
implement  their  respective  ethics 
programs.  NARA,  with  OGE's 
concurrence,  has  determined  that  the 


following  supplemental  rules  being 
codified  in  a  new  chapter  LXVI,  part 
7601  of  5  CFR  are  necessary  to  the 
success  of  its  ethics  program. 

n.  Analysis  of  the  Regulations 

Section  7601.101    General 

Section  7601.101  explains  that  these 
regulations  apply  to  all  NARA 
employees  and  supplement  the 
executive  branch-wide -standards  of 
ethical  conduct. 

Section  7601.102    Prior  Approval  of 
Outside  Employment 

The  standards,  at  5  CFR  2635.803, 
specifically  recognize  that  an  agency 
may  find  it  necessary  or  desirable  to 
issue  a  supplemental  regulation 
requiring  its  employees  to  obtain 
approval  before  engaging  in  outside 
employment  or  activities.  NARA 
standards  of  conduct  have  long  required 
employees  to  obtain  written  permission 
prior  to  engaging  in  outside 
employment.  NARA  has  fbimd  this 
requirement  useful  in  ensuring  that  the 
outside  employment  activities  of 
employees  conform  with  all  applicable 
laws  and  regulations.  In  accordance 
with  5  CFR  2635.803,  NARA  has 
determined  that  it  is  necessary  to  the 
administration  of  its  ethics  program  to 
continue  to  require  such  prior  approval. 
This  final  rule,  for  codification  at  5  CFR 
7601.102,  will  require  employees  of 
NARA,  other  than  special  Government 
employees,  who  desire  to  engage  in 
outside  employment  to  obtain  prior 
approval  of  such  employment.  The  rule 
directs  employees  to  the  NARA  - 
Administrative  Procedures  Manual, 
ADMIN.  201,  for  information  about  the 
procedures  to  be  followed  in  seeking 
approval  of  outside  employment. 

m.  Matters  of  Regnlatwy  Procednre 

Administrative  Procedure  Act 

NARA  has  foimd  that  good  cause 
exists  under  5  U.S.C.  5530))  and  (d)(3) 
for  waiving  as  unnecessary,  the  general 
notice  of  proposed  rulemaking  and  the 
30-day  delay  in  effectiveness  as  to  these 
rules.  The  supplemental  regulations  are 
essentially  a  restatement  of  rules 
previously  contained  in  the  NARA 
standards  of  condui:t  contained  in  the 
NARA  Administrative  Procedures 
Manual,  and  NARA  believes  that  it  is 
important  to  a  smooth  transition  fivm 
NARA's  standards  of  conduct  to  the 
executive  branch  standards  that  these 


rules  become  effective  as  soon  as 
possible.  In  addition,  NARA  believes 
that  this  rule  is  exempt  as  a  procedural 
rule  under  5  U.S.C.  553(b)(3)(A)  of  the 
Administrative  Procedures  Act 

Regulatory  Flexibility  Act 

NARA  has  determined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  that  these  regulations  will  not 
have  a  significant  impact  on  small 
business  entities  because  they  affect 
only  NARA  employees. 

Paperwork  Reduction  Act 

NARA  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C' 
chapter  35)  does  not  apply  because 
these  regulations  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

Executive  Order  12866 

This  regulation  is  not  a  significant 
regulatory  action  under  E.O.  12866.  and 
is  not  required  to  be  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

List  of  Subiects  in  S  CFR  Part  7601 

Conflict  of  interests,  Government 
employees. 

Dated:  July  22, 1996. 
f  olin  W.  Carlin, 
Archivist  of  the  United  States. 

Approved:  luly  26, 1996. 
Slei>liai  D.  PoUs, 
Director,  Office  of  Government  Etluca. 

For  the  reasons  set  forth  in  die 
preamble,  the  National  Archives  and 
Records  Administration,  with  the 
concurrence  of  the  Office  of 
Government  Ethics,  is  amending  title  S 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  chapter  LXVI,  consisting 
of  part  7601  to  read  as  follows:' 

CHAPTER  LXVK-NATIONAL  ARCHWES 
AND  RECORDS  ADMMSTRATION 

PART  7801— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  NATIONAL 
ARCHIVES  AND  RECORDS 
ADMINISTRATION 

7601.101  General. 

7601.102  Priw  approval  of  outside 
employment 

Autkorilr,  5  U.S.C.  7301: 5  U.S.C  App. 
(Ethics  in  Govsnunent  Act  of  1976):  B.O. 
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12674.  54  FR  15159,  3  CFR,  1089  Camp.,  p. 
215.  as  modified  by,  E.0. 12731,  55  FK 
42547,  3  CFR,  1990  Comp.,  p.  306:  5C7R 
2835.105,  2635.803. 


compensation  otlier  tlun  reimbureement 
for  actual  expenses. 
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In  acconlance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
employees  of  the  National  Archives  and 
Records  Administration  (NARA)  and 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  contained  in  5  CFR  part  2635.  In 
addition  to  the  standards  in  S  CFR  part 
2635  and  this  part,  employees  of  NARA 
are  subject  to  the  executive  branch 
financial  disclosure  regulations 
contained  in  5  CFR  part  2634. 

ITaoi.lW    Pilar  ippfOMi  of  ouWtto 


(a)  Prior  approval  requirement.  An 
employee,  other  than  a  special 
Government  employee,  must  obtain 
written  approval  before  en^ging  in  any 
outside  employment,  whether  or  not  for 
compensation.  Requests  for  approval 
shall  be  submitted  in  accordance  with 
procedures  set  forth  in  the  NARA 
Administrative  Procedures  Manual, 
ADMIN.  201,  copies  of  which  can  be 
obtained  from  the  NARA  designated 
agoicy  ethics  official. 

(bl  Standard  of  approval.  Approval 
shall  be  granted  only  upon  a 
determinaUon  that  the  oulside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  part  2635. 

(cl  Scope  of  approval.  Approval  will 
be  for  a  period  not  to  exceed  three  years, 
after  which  renewed  approval  must  be 
sought  in  accordance  with  this  section. 
Upon  a  significant  change  in  the  nature 
or  scope  of  the  outside  employment  or 
in  the  employee's  NARA  position,  the 
employee  shall  submit  a  revised  request 
for  approval. 

(dl  Definition  of  employment.  For 
purposes  of  this  section,  employment 
means  any  form  of  non-Federal 
employment  or  business  relationship 
involving  the  provision  of  personal 
services  by  the  employee.  It  includes, 
but  is  not  limited  to,  personal  services 
as  an  officer,  director,  employee,  agent, 
attorney,  consultant,  contractor,  general 
partner,  trustee,  teacher,  or  speaker.  It 
includes  writing  when  done  under  an 
arrangement  with  another  person  for 
production  or  publication  of  the  written 
product.  It  does  not,  however,  include 
participation  in  the  activities  of  a 
nonprofit  charitable,  reUgious, 
profiassional,  social,  batemal, 
educational,  recreational,  public  service, 
or  dvic  organization,  unless  the 
participation  involves  the  provision  of 
profassiraial  services  or  advice  for 


DEPARTMENT  OF  AOMCULTURE 

AgrtcuNural  Mirtwiing  Swvioa 

7CFR  Part  920 

IDoetol  No.  FVat-t2»-1  nq 

Kiwtfnitt  Oro¥m  In  CaHfOmla: 


':  Agricultural  Marketing  Service, 
USDA 

action:  Interim  final  rule  with  request 
for  comments. 

summary:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
Kiwifruit  Administrative  Committee 
(Committee)  under  Marketing  Order  No. 
920  for  the  1996-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  ki wi&uit  grown  in 
California.  Authorization  to  assess 
kiwifruit  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program. 

DATES:  EOective  on  August  1, 1996. 
Comments  received  by  September  4, 
1996,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
AOOHESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington.  DC  2009O-64S6,  FAX  (202) 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  niunber  of  this  issue  of  the  Federal 
Registn'  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  RMTHER  INFOfMNA-DON  COfaACT: 
Mary  Kate  Nelson,  Marketing  Assistant, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B. 
Fresno,  California  99721,  (209)  467- 
5901,  FAX  (209)  487-5906,  or  (3iarles  L. 
Rush,  Marketing-Specialist.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  964S6,  room  2S23-S,  Washington. 
IX  20090-6456,  telephone  (202)  720- 
5127,  FAX  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerher,  Marketing 


Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  Room  2523-S.  Washington. 
DC  20090-6456:  telephone:  (202)  720- 
2491.  Fax  *  (202)  720-5698. 
SUPPLBMBfTAnv  WOnMAllON:  This  rule 
is  issued  under  Marketing  Order  No. 
920.  as  amended  (7  CFR  part  920). 
regulating  the  handling  of  kiwifruit 
grown  in  Olifomia,  hereinafter  referred 
to  as  the  "order."  The  marketing  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter 
referred  to  as  the  "Act" 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  haa  been  rsviowed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  kiwifruit  handlers 
are  subject  to  assessments.  Fimds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  Idwibxut 
begirming  August  1, 1996,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  cotmection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefit>m.  Such 
handler  is  afforded  the  opportunity  for 
B  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  bu.sine9S.  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  issued  piusnant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  endties  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientatioo  and  compaUbility. 

There  are  approximately  500 
producers  of  kiwifruit  in  the  production 
area  and  approximately  65  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  de&ied  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  S500.000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  SS.OOO.OOO.  The  majority  of 
kiwifrwt  producers  and  handlers  may 
be  classified  as  small  enddes.  Interested 
persons  are  invited  to  submit 
infbnnation  on  the  regulatory  and 
informational  impacts  of  this  acdon  on 
small  businesses. 

The  kiwifruit  marketing  order 
provides  authoriw  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producera  of  California  kiwifruit  and 
one  non-industry  member.  They  are 
fiuniliar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input 

The  Committee  met  on  June  12. 1996. 
and  uiumimously  recommended  1996- 
97  expenditures  of  $178,598  and  an 
assessment  rate  of  $0.0175  per  tray  or 
tray  equivalent  of  kiwifruit.  In 
comparison,  last  year's  budgeted 
expenditures  were  $172,683.  The 
assessment  rate  of  $0.0175  per  tray  or 
tray  equivalent  is  $0.0025  higher  dian 
last  year's  established  rate.  Major 
expenditures  recommended  by  the 
Committee  for  the  1996-97  year  include 
$108,500  for  administradve  staff  and 
field  salaries,  $19,748  for  travel,  food 
and  lodging  and  $13,000  for  insurance/ 
health  and  accident.  Budgeted  expenses 
for  these  items  in  1995-96  were 
$102,850  for  administradve  staff  and 
field  salaries,  $19,708  for  travel,  food 
and  lodging  and  $13,050  for  insurance/ 
health  and  accident. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  IdwifrulL 


Kiwifruit  shipments  for  the  year  are 
estimated  at  10.5  million  trays  or  tray 
equivalents  of  kiwifiuit  which  should 
provide  $183,750  in  assessment  income. 
Income  derived  bom  handler 
assessments,  along  with  interest  income 
and  fimds  &t>m  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  will  be  kept  within  the 
maximum  permitted  by  the  order. 

While  this  rule  will  impose  some 
addiUonal  costs  on  handlera.  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  ofliset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  'Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  sigiuficant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  e0BCt 
indefiiutely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings,  llie  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Oimmittee's  1996-97  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  because:  (1)  The 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis:  (2)  the 


1996-97  fiscal  peri>id  begins  on  August 
1, 1996.  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
kiwifruit  handled  during  such  fiscal 
period:  (3)  handlera  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years:  and  (4)  this  interim  fuial  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

U*t  of  Snb(wts  in  7  CFR  Part  SaO 

Kiwifruit,  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  920  is  amended  as 
follows: 

PART  aaX-WnMIFRUIT  OROWN  M 
CAUFORMA 

1.  The  authority  dtaUon  for  7  CFR 
part  920  continues  to  read  as  foUows: 

Aatfaariljr:  7  U.S.C  601-674. 

2.  A  new  $  920.213  is  added  to  read 
as  foUows: 

Note:  Tliis  section  will  appear  in  the  Code 
of  Federal  Rsgulatioiu. 


(820.211 

On  and  after  August  1, 1996,  an 
assessment  rate  of  $0.0175  per  tray  or 
tray  equivalent  is  estsblished  for 
California  kiwifruit 

Dated'  July  31. 1996. 
Kabert  C  KaaMy, 

Director,  Fruit  and  Vegetable  Diviaioa. 
IFR  Doc  96-19853  Filed  8-2-96: 8:45  am] 
iaiMO  COM  MM-«t-» 

7CFRPartan2«id»44 

[Doctol  Na  FVSe-MS-MPR] 

Olhfaa  Qramt  in  Calltomia  and 
Importad  Oihraa;  EaMiMaiimant  of 
UmHacHJaa  Styta  OHvs  Giada  and  SIza 
RaQuirafnatits 

AOBICY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  interim  final  rule 
authorizes  the  use  of  smaller  oUves  in 
the  production  of  limited-use  styles  for 
California  olives.  This  rule  is  intended 
to  help  the  California  olive  industry 
meet  the  increasing  market  needs  for 
limited-use  style  olives  by  allowing 
more  olives  into  market  channels.  It  is 
expected  that  such  increased  use  of 
olives  will  increase  returns  to  growers. 
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As  nquired  under  section  8e  of  the. 
A^cultuial  Marketing  Agreement  Act 
011937,  this  rale  also  changes  the 
import  regulation  so  that  it  confoima 
with  the  requirements  established  under 
the  California  olive  marketing  order. 
dates:  Efiective  August  B,  1996: 
comments  received  oy  September  4, 
1996  will  be  considered  prior  to 
issuance  of  a  final  rule. 
AOOnesaES:  Inler«sted  persons  are 
invited  to  sutnnit  written  comments 
concerning  this  rule.  Corrunents  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS. 
USDA,  Room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  or  by 
bcsimiie  at  202-720-5696.  All 
comments  should  refiarence  the  docket 
number  and  (he  date  and  page  number 
of  this  issue  of  the  Federal  Kegiatar  and 
will  be  made  available  for  public 
inspectioa  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  rjrtheh  aaHSflMATMN  contact:  . 

Terry  Vawter.  California  Marketing 
Field  Office,  Fruit  and  VegeUble 
Division,  AMS.  USDA.  2202  Monterey 
Street,  Suite  102-B,  Fresno,  CA  93721, 
telephone  (209)  487-5901;  or  Caroline 
C  liiorpe.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
D.C  20090-6456;  telephone  (202)  720- 
5127.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guorlwr, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2S23-S,  Washington.  D.C.  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

StJPPtaaBITARY  WFOniATWN:  This  rule 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  932  (7  CFR  Part 
932),  as  amended,  regulating  the 
handling  of  olives  grown  in  California, 
hereinafter  referred  to  as  the  order.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  is  also  issued  under  section 
8e  of  the  Act,  which  requires  the 
Secretary  of  Agriculture  to  issue  grade, 
size,  quality,  or  maturity  requirements 
'  for  certain  listed  commodities, 
including  olives,  imported  into  the 
United  States  that  are  the  same  as,  or 
comparable  to,  those  imposed  upon  the 
domestic  commodities  regulated  under 
the  Federal  marketing  orders. 

The  Department  oiAgriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 


This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Tliis  rule  is  not  Intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  cr  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(1S)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  cotmection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  there&om.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place. of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

lliere  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  AMS  has  considered  the  economic 
impect  of  this  action  on  small  entities. 
The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  alxiut 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  estabUshed  under 
Federal  marketing  orders. 

There  are  S  handlers  of  California 
olives  who  ere  subject  to  regulation 
under  the  order  during  the  current 
season,  and  there  are  about  1,200  olive 
producers  in  California.  There  are 
approximately  25  importers  of  olives 
subject  to  the  olive  import  regulation. 
Small  agricultural  producers  have  been  - 
defined  by  the  Small  Business 
Administration  (913  CFR  S  121.601)  as 
those  whose  annual  receipts  are  less 
than  $500,000;  and  small  agricultural 
service  firms,  which  includes  handlers 
and  importers,  have  been  defined  by  the 


Small  Business  Administration  as  those 
having  armual  receipts  of  less  than 
$5,000,000.  None  of  the  domestic  olive 
handlers  may  be  classified  as  small 
entities.  The  majority  of  ohve  producers 
and  importers  may  be  classified  as  small 
entities. 

This  rule  provides  that  smaller  olives 
may  be  used  in  the  production  of 
limited-use  styles  (sliced,  wedged, 
halved,  or  chopped)  and  will  assist  the 
California  olive  industry  as  well  as 
importers  meet  increasing  market  needs 
for  such  olives.  Annual  domestic 
shipment  data  for  olives  indicates  that 
for  the  last  5  seasons  (1991  to  1995), 
limited  use  style  shipments  ranged  from 
35  percent  to  41  percent  of  total  annual 
domestic  shipments.  Absent  this  rule, 
many  smaller  CaUfomia  olives  would 
have  to  be  disposed  of  in  less  profitable, 
non-canning  uses,  and  the  smaller 
oUves  from  other  countries  could  not  be 
imported  into  the  United  States.  Both 
the  California  olive  industry  and  olive 
importers  should,  thus,  benefit  from  the 
issuance  of  this  rule. 

Based  on  these  cotuiderations,  the 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Interested  persons  are  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
California.  California  olives  are  used  for 
carmed  black  ripe  whole  and  whole 

Eitted  olives  which  are  eaten  out  of 
and  as  hors  d'oeuvres  or  sliced, 
wedged,  halved,  or  chopped  styles  used 
as  an  ingredient  in  cooking  and  in 
salads.  The  caimed  ripe  obve  market  is 
essentially  a  domestic  market.  A  few 
shipments  of  California  olives  are 
exported. 

Olive  production  has  fluctuated  fixun 
a  low  of  24,200  tons  during  the  1972- 
73  crop  year  to  a  high  of  163,023  loos 
during  the  1992-93  crop  year.  The 
CaUfomia  Olive  Committee  (committee), 
responsible  for  local  administration  of 
the  order,  indicated  that  total 
production  for  the  1995-96  crop  year 
was  73,648  tons.  While  there  is  no 
estimate  yet  available  for  the  1996-97 
crop,  it  is  expected  to  be  larger  than  the 
1995-06  crop.  Olive  trees  are  subject  to 
alternate  bearing  characteristics.  This 
may  result  in  high  production  one  year 
and  low  the  next,  which  can  cause  the 
total  crop  to  vary  greatly  from  year  to 
year. 

Paragraph  (a)(3)  of  $  932.52  of  the 
order  provides  that  processed  olives 
smaller  than  the  sizes  prescribed  for 
whole  and  whole  pitted  styles  may  be 
used  for  limited-use  styles,  if 


recommended  by  the  committee  and 
approved  by  the  Secretary.  The 
minimum  sizes  which  can  be  authorized 
ibr  limited  uses  were  established  in  a 
1971  amendment  to  the  marketing 
order.  The  use  of  smaller  olives  for 
lidiited-use  styles  has  been  authorized 
in  all  but  two  crop  years  since  the  order 
was  amended  in  1971. 

Under  the  marketing  order,  olives 
smaller  than  the  prescribed  minimum 
sizes  which  are  authorized  for  limited 
uses  must  be  disposed  of  in  less- 
profitable,  non-catming  uses  such  as  in 
bozen  or  acidified  forms,  or  crushed  for 
oil.  Returns  to  producers  are  lower  on 
fruit  used  for  such  purposes. 

On  June  13, 1996,  the  committee 
recottunended,  by  a  unanimous  vote, 
establishment  of  quality  and  size 
regulations  for  Umited-use  size  olives  on 
a  continuing  basis  pursuant  to 
paragraph  (a)(3)  of  §  932.52  of  the  order. 
Iliis  rule  authorizes  the  use  of 
additional  olives  for  limited-use  styles 
by  relaxing  the  minimum  sizes  and 
making  mors  olives  available  to 
handlers  for  limited-use  styles. 

The  minimum  sizes  authorized  for 
limited-use  styles  by  this  rule  are 
smaller  than  tho.se  in  effect  last  year,  but 
are  the  same  as  those  in  effect  for  the 
1991-92, 1992-93,  and  1993-94  crop 
years. 

The  minimum  sizes  were  reduced  for 
the  1991-92  season  after  handler  tests 
during  the  1990-91  crop  year  confirmed 
the  feasibiUty  of  using  such  fruit  in 
limited-use  styles.  However,  the 
minimum  sizes  for  limited-use  styles 
were  increased  slightly  for  the  1994-95 
season  to  their  previous  levels.  At  that 
time,  the  handlers  reported  that  the  use 
of  certain  smaller  olives  in  limited-use 
styles  resulted  in  greater  percentages  of 
broken  slices,  wedges,  and  halves.  The 
inconsistencies  of  the  product, 
especially  sliced  olives,  were  not 
favored  by  the  handlers'  customers,  and 
the  committee  recommended  that  use  of 
these  smeller  olives  for  limited-use 
styles  be  discontinued.  At  its  recent 
meeting,  the  committee  recommended 
that  lirnited-use  sizes  include  the  sizes 
authorized  prior  to  the  1994-95  season. 

There  have  been  substantial  changes 
to  olive  pitting  and  slicing  equipment 
since  the  1993-94  season.  New 
machinery  yields  a  greater  percentage  of 
imbroken  slices,  wedges,  and  halves  by 
making  sudi  slices,  wedges,  and  halves 
thicker  and  less  likely  to  break.  The  new 
equipment  also  eliminates  the  problem 
of  double-feeding,  in  which  the  pitter's 
feed  wheel  sends  not  one,  but  two. 
olives  into  the  same  pitting  chamber, 
leaving  one  of  the  two  olives  unpitted. 
Because  of  these  advances  in  the  pitting 
and  shdng  equipment,  the  committee 


believes  that  imdersized  olives  may 
amin  be  utilized  in  limited-use  styles 
efiecdvely  and  to  the  satisiacdon  of  the 
handlers'  customers. 

This  rule  will  help  growers  and 
handlers  meet  the  increasing  market 
demand  for  limited-use  style  olives 
based  upon  current  conditions.  This 
demand  can  be  illustrated  in  the 
increasing  shipments  of  sliced  ohves  in 
the  previous  three  years.  Shipments  of 
shced  ohves  increased  by  17.11  percent 
from  the  1991-92  seeson  to  the  1992-93 
season  and  by  an  additional  14.5 
percent  from  the  1992-93  seeson  to  the 
1993-94  seeson.  According  to  handlers, 
such  shipments  continue  to  increase. 
The  limited-use  size  requirements  allow 
the  use  of  sizes  which 'would  otherwise 
have  to  be  disposed  of  for  less- 
profitable,  non-canning  uses.  Permitting 
the  use  of  such  smaller  olives  for 
limited-use  styles  would,  therefore, 
improve  grower  returns  and  help 
handlers  meet  the  increasing  demand 
for  limited-use  style  olives. 

The  authority  for  limited-use  size 
olives  has  been  subject  to  an  armual 
reconsideration  by  the  committee  since 
first  authorized  in  1971.  The  cotrunittee 
now  twUeves  that  making  the  authority  - 
for  hmited-use  si^s  continuous  rather 
than  armual  will  provide  handlers  an 
opportunity  to  plan  for  and  develop 
new  markets,  thereby  increasiiig  the 
market  share  of  domestically-produoed 
ohves.  Such  increased  production  of 
limited-use  styles  is  expected  to 
increase  returns  to  growers. 

Based  on  past  production  and 
marketing  experience,  the  committee 
believes  that  handlers  will  need  smaller 
olives  to  meet  market  dertumd  for 
Umited-use  styles  of  caimed  olives.  The 
committee  also  believes  that  handlers 
will  need  the  smaller  olives  on  a 
continuing  basis  to  meet  market  demand 
for  limited-use  styles  of  caimed  olives. 

To  effectuate  this  change.  §  932.153  of 
the  order's  rules  and  regulations  is  being 
revised.  The  committee  recommended 
that  these  new  minimum  sizes  become 
effective  August  1, 1996,  the  beginning 
of  the  new  crop  year. 

Limited-use  size  ohves  are  too  small 
to  meet  the  minimum  size  requirements 
established  for  whole  and  whole  pitted 
canned  ripe  olives.  However,  they  are 
large  enough  to  be  suitable  for 
processing  into  limited-use  styles. 
Absent  this  action,  olives  which  ore 
smaller  than  those  authorized  for  whole 
and  whole  pitted  canning  uses  would 
have  to  be  disposed  of  by  handlers  into 
non-canning  uses  such  as  in  frozen  or 
acidified  forms,  and  crushed  for  oil. 

The  specified  sizes  for  the  diSarent 
olive  variety  groups  are  the  minimiim 
sizes  which  are  deemed  desirable  for 


use  in  the  production  of  limited-use 
styles  at  this  time.  As  in  past  years, 
pennitting  the  use  of  smaller  olives  in 
the  production  of  limited-use  styles  will 
allow  handlers  to  take  advantage  of  thd 
strong  market  for  sliced,  wedged, 
halved,  and  chopped  olives.  By 
permitting  the  use  of  such  olives, 
handlers  will  he  able  to  market  mora 
olives  than  would  be  permitted  in  the 
absence  of  this  relaxation  in  size 
requirements,  thus  increasing  returns  to 
growers. 

Although  these  limited-use  sizes  are 
effective  for  an  indefinite  period,  the 
committee  will  continue  to  meet  prior  to 
or  during  each  crop  year  to  conaioer 
recommendations  for  modification  of 
these  limited-use  sizes.  The  dates  and 
times  of  committee  meetings  are    ' 
available  bom  the  committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
the  Committee's  recommendations  and 
other  available  information  to  determine 
whether  modification  of  the  limited-uae 
sizes  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
ohves  under  a  domestic  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  requirements.  This 
rule  allows  smaller  olives  to  be  used  in 
the  production  of  Umited-use  styles 
under  the  marketing  order.  Therefore,  a 
corresponding  change  is  needed  in  the 
olive  import  regulation. 

Canned  ripe  oUves,  and  bulk  olives 
for  pnx»ssing  into  caimed  ripe  oUves, 
imported  into  the  United  States  must 
meet  certain  minimum  quality  and  size 
requirements  specified  in  Olive 
Regulation  1  (7  CFR  §944.401).  AU 
canned  ripe  olives  are  required  to  be 
inspected  and  certified  prior  to 
importation  (release  from  custody  of  the 
United  States  Customs  Service),  and  all 
bulk  ohves  for  processing  into  canned 
ripe  oUves  must  be  inspected  and 
certified  prior  to  canning.  "Canned  ripe 
ohves"  means  oUves  in  hermetically 
sealed  containers  and  heat  steriUzed 
under  pressure,  of  two  distinct  types, 
"ripe"  and  "green-ripe",  as  defined  in 
the  U.S.  Standards  for  Grades  of  Canned 
Ripe  Olives.  The  term  does  not  include 
Spanish-style  green  oUves. 

Any  lot  of  olives  failing  to  meet  the 
import  requirements  may  be  exported, 
disposed  of,  or  shipped  for  exempt  uses. 
Exportation  or  disposal  of  such  olives 
would  be  accompUshed  under  the 
supervision  of  the  Processed  Products 
Branch  of  the  Fruit  and  Vegetable 
Division,  with  the  costs  of  certifying  the 
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disposal  of  the  olives  borne  by  the 
importer.  Exempt  olives  are  those 
imported  for  processing  into  oil  or 
donation  to  charity.  Any  person  may 
also  import  up  to  100  pounds  (drained 
weight)  of  canned  ripe  olives  or  bulk 
olives  exempt  Gram  diese  quality  and 
size  requirements. 

This  interim  final  rule  modifies 
paragraph  (b)(12)  of  the  olive  import 
regulatian  to  authorize  the  importation 
of  bulk  olives  which  do  not  meet  the 
miniifiiim  size  requirements  established 
for  olives  for  whole  and  whole  pitted 
uses  to  be  used  in  the  production  of 
limited-use  styles.  Such  authority 
would  be  on  a  continuing  basis,  rather 
than  on  an  wnpv^^  basis,  as  has  been 
done  in  previous  years. 

This  interim  final  rule  also  modifies 
paragraphs  (b)(12)(i)  through  (b)(12)(v) 
by  relaxing  the  inin<miim  sizes  of  olive 
permitted  to  be  Impoited  for  limited 
use. 

Pomitting  the  use  of  smaller  olives  in 
the  production  of  limited-use  styles  will 
allow  importers  to  better  take  advantage 
of  the  strong  mari»t  for  sliced,  wedged, 
halved,  and  chopped  style  olives. 
Importers  will  be  able  to  impart  and 
marlLet  more  olives  than  would  be 
permitted  in  the  absence  of  this 
relaxation  in  size  requirements. 

The  two  largest  e)q>orters  of  ripe  and 
bulk  olives  to  the  United  States  are 
Spain  and  Mexico,  respectively.  Imports 
comprise  approximately  50  percent  of 
total  annual  U.S.  consumption. 

In  accordance  with  section  8e  of  the 
Act,  the  U.S.  Trade  Representative  has 
concumd  with  the  issuance  of  this 
interim  final  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
committee's  recommendation,  and  other 
available  information,  it  is  found  that 
this  interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  efiectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upoD  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  e^ctiva 
date  of  this  rule  until  30  days  after 
publicatian  in  the  Federal  Kegister 
because:  (1)  The  1996-97  crop  year 
begins  on  August  1, 1996,  and  this  rule 
needs  to  become  effective  as  soon  as 
possible  to  cover  as  much  of  the  crop  as 
possible:  (2)  this  rule  relaxes  minimum 
size  requirements;  (3)  California  olive 
handlers  are  aware  of  this  rule  as  it  tvas 
discussed  and  recommended  at  a  public 
meeting;  and  (4)  this  rule  prxmdes  a  30- 
day  comment  period  and  any  comments 


received  will  be  considered  prior  to 
finahzation  of  this  rule. 

UstofSiAiectB 

7CFRPaTta32 

Marketing  agreements,  Olives. 
Reporting  and  recordkeeping 
requirements. 

7aitPart944 

Avocados.  Food  grades  and  standards, 
(kapefruit.  Grapes,  Imports.  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  parts  932  and  944  are 
amended  as  follows; 

1.  The  authority  (ntation  for  7  CFR 
parts  932  and  944  continues  to  read  as 
follows: 

r  7  U.S£.  801-674. 


of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  Viw  pound. 

(5)  Variety  Group  2  olives  of  the 
Obliza  variety  shall  be  of  a  size  whidi 
individually  weigh  at  least  Viao  pound: 
Provided,  Tlial  not  to  exceed  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  Viao  pound. 

PART  944-f  nurrS;  IMPORT 
REQUUTIONS 

3,  Section  944.401  is  amended  by 
revising  paragraph  (bXl2)  to  read  as 
follows: 


DEPARTMENT  OF  TRANSPORTATION 


(•44,401  OUva 


PART  SSa-OUVES  GROWN  M 
CAUFORNIA 

2.  Section  932.1S3  is  revised  to  read 
as  follows: 

HHMnlient  fl 

toHvMfor 

(a)  Grade.  On  and  af^r  August  1 , 
1996,  any  handler  may  use  processed 
olives  of  the  respective  variety  group  in 
the  production  of  limited-use  styles  of 
canned  ripe  olives  if  such  olives  were 
processed  after  July  31, 1996,  and  meet 
the  grade  requirements  specified  in 
paragraph  (a)(1)  of  $  932.52  as  modified 
by  $932,149. 

(b)  Sizes.  On  and  after  August  1, 1996, 
any  handler  may  use  processed  olives  in 
the  production  of  limited-use  styles  of 
canned  ripe  olives  if  such  olives  were 
harvested  after  August  1, 1996,  and 
meet  the  following  requirements: 

(1)  The  processed  olives  shall  be 
identified  and  kept  separate  and  apart 
from  any  olives  harvested  before  August 
1,1996. 

(2)  Variety  Group  1  olives,  except  the 
Ascolano,  Barouni,  or  St  Agostino 
varieties,  shall  be  of  a  size  which 
individually  weigh  at  least  Vios  pound: 
Provided,  llut  no  mora  than  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  */icm  pound. 

(3)  Variety  Group  1  olives  of  the 
Ascolano,  Barouni,  or  St.  Agostino 
varieties  shall  be  of  a  size  which 
individually  weigh  at  least  'Aao  poimd: 
Provided,  Thai  no  more  than  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  */iio  pound. 

(4)  Variety  Group  2  olives,  except  the 
Obliza  variety,  shall  be  of  a  size  which 
individually  weigh  at  leost  */^aa  pound: 
Provided.  Tliat  not  to  exceed  35  percent 


1. 


(b)*  •  • 

(12)  Imported  b\ilk  olives  when  used 
in  the  prcKluction  of  canned  ripe  olives 
must  be  inspected  and  certified  as 
prescribed  in  this  section.  Imported 
bulk  olives  which  do  not  meet  the 
spplicable  minimum  size  requirements 
specified  in  paragraphs  (b)(2)  through 
(b)(ll)  of  this  section  may  be  imported 
after  August  1, 1996,  for  limited-use,  but 
any  such  olives  so  used  shall  not  be 
smaller  than  the  following  applicable 

miniiniiiTi  siZe: 

(i)  Whole  ripe  olives  of  Variety  Group 
1,  except  Ascolano,  Barouni,  or  St. 
Agostino  varieties,  of  a  size  that  not 
more  than  35  percent  of  the  olives,  by 
count,  may  be  smaller  tlian  >Aos  pound 
(4.3  grams)  each. 

(ii)  Whole  ripe  olives  of  Variety  Group 
1  of  the  Ascolano,  Barouni,  or  St. 
Agostino  varieties,  of  a  size  that  not 
more  than  35  percent  of  the  olives,  by 
count,  may  be  smaller  than  Viao  pound 
[2.5  grains)  each. 

(iii)  Whole  ripe  olives  of  Variety 
Group  2,  except  the  Obliza  variety,  of  a 
size  mat  not  more  than  35  percent  of  the 
olives,  by  count,  may  be  smaller  than 
Vm  pound  (2,2  grams)  each. 

(iv)  Whole  ripe  olives  of  Variety 
Group  2  of  the  Obliza  variety  of  a  size 
that  not  more  than  35  percent  of  the 
olives,  by  count,  may  be  smaller  than 
Vim  pound  (2.5  grams)  each. 

(v)  Whole  ripe  olives  not  identifiable 
as  to  vsriety  or  variety  group  of  a  size 
that  not  more  than  35  percent  of  olives, 
by  count,  may  be  smaller  than  '/^os 
pound  (2.2  grams)  each. 

Dated:  July  31, 1996. 
UbmtCtamtj, 

Dinctor,  Fruit  and  Vegslable  Divition. 
IFR  Doc  M-1985S  FUsd  8-2-96: 8:4S  am) 


14CFRPartM 

(Podm  No.  M  NM  Oi  AD;  AmsntfUMflt 
3»-«nM;AOae-1«-081 

RIN2120-AAM 

Aimrorthlnaa*  Dtraetlva*;  FoMwr 
MoM  F28  Mwfc  1000,  SOOO,  3000,  and 
4000  Series  Alrplanas,  and  Model  F28 
Mark  0100  Sarlaa  Airplanes 

AOBKY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

StJMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  FZ8 
Mark  1000.  2000,  3000,  and  4000  series 
airplanes,  and  Model  F28  Mark  0100 
series  airplanes,  that  requires  repetitive 
pre-load  adjustments  of  the  main 
landing  gear  (MLG)  downlock-actuator. 
This  AD  also  provides  optional 
terminating  action  for  the  repetitive 
adjustments.  This  amendment  is 
prompted  by  a  report  that,  upon 
landing,  the  MLG  of  an  airplane 
collapsed  as  a  result  of  the  lock  toggle- 
links  being  pulled  out  of  the  over-center 
position  by  the  downlock-actuator, 
which  was  due  to  the  relative  movement 
of  the  upper  and  lower  side-stay 
members.  The  actions  specified  by  this 
AD  are  intended  to  prevent  collapse  of 
the  MLG,  which  could  adversely  affsct 
the  controllability  of  the  airplane  during 
landing. 

CMTES:  Effoctive  September  9, 1996. 
The  Locorporetion  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
9,1996. 

AOOnESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOB  RJItTHER  INFOMHATION  COffTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056:  telephone 
(206)  227-2141;  fax  (206)  227-1149. 
SUPPiaiENTARY  information:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  1000,  2000,  300O,  and 
4000  series  airplanes,  and  Model  F28 
Mark  0100  series  airplanes  was 
published  in  the  Federal  Register  on 
October  16, 1996  (60  FR  53552).  That 
action  proposed  to  require  repetitive 
pre-load  adjustments  of  the  main 
landing  gear  (MLG)  downlock-actuator. 

Cominents  KeceiTad 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  concurs  with  the 
proposed  rule. 

Request  to  CUriiy  the  Description  of 
Cause  of  the  Unsafs  Condition 

One  commenter,  the  airframe 
manufacturer,  requests  that  the 
description  of  the  unsafe  condition  be 
clarified.  This  commenter  states  that 
collapse  of  the  MLG  has  only  occurred 
under  extreme  inward  side-load 
conditions,  which  are  beyond  the  design 
ultimate  load  for  landing  conditions. 
The  commenter  asserts  that  the 
proposed  wording  of  the  unsafe 
condition  suggests  that  the  downlock- 
actuator  itself  removed  the  over-  center 
position.  The  commenter  further  states 
that  the  investigation  of  the  collapse  of 
the  MLG  showed  that  the  bottomed 
downlock-actuator  wos  only  an 
intermediate  which  transferred  the 
relative  movement  between  the  upper 
and  lower  side  stay  to  the  lock  toggle 
links.  The  commenter  suggests  that  the 
wording  of  the  unsafe  condition  (that 
appears  prior  to  paragraph  (a)  of  the  AD| 
be  revised  as  follows:  To  prevent  the 
collapse  of  the  main  landing  gear  (MLG) 
under  extreme  inward  side-load 
conditions  (such  as  touching  down  at 
large  "crab"  angles),  due  to  a  lock 
toggle-link  being  pulled  out  of  its  over- 
center  position  by  a  bottomed  MLG 
downlock-actuator,  as  a  result  of.the 
relative  movement  of  the  upper  and 
lower  side  stay  members  *  *  *." 

The  FAA  concurs  that  clarification  is 
necessary  and  has  revised  the  final  rule 
accordingly. 

Request  to  Extend  the  Compliance  Time 

One  commenter  requests  that  the 
compliance  time  be  extended  to  allow 
the  inspection  within  12  months  after 
the  effective  date  of  the  AD,  rather  than 
8  months  as  proposed.  This  will  allow 
the  inspection  to  be  accomplished 
during  regularly  scheduled 


maintenance.  The  commenter  states  thai 
the  adoption  of  the  proposed 
compliance  time  of  8  months  would 
require  operators  to  schedule  special 
limes  for  the  accomplishment  of  this 
inspection  at  considerable  expense 
beyond  what  was  estimated  in  the  cost 
impact  of  the  proposed  rule. 

The  FAA  does  not  concur.  In 
establishing  the  compliance  limes,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  the  unsafis 
conditim,  but  the  manufacturer's 
recommended  compliance  time 
specified  in  the  applicable  service 
bulletins,  and  the  foreign  airworthiness 
authority's  recommended  compliance 
time  of  8  months.  In  light  of  these 
fsctore,  the  FAA  finds  that  a  compliance 
time  of  8  months  is  appropriate  and 
should  foil  during  a  time  of  scheduled 
maintenance  for  the  majority  of  affocted 
operatora.  Paragraph  (c)  of  the  fiiul  rule, 
however,  does  provide  a^ected 
operators  with  the  opportunity  to  apply 
for  an  adjustment  of  the  compliance 
time  if  data  are  presented  to  the  FAA  to 
justify  such  an  adjustment. 

Request  to  Delete  Requirements  for 
Repetitive  Adjustments 

One  commenter  points  out  that,  since 
paragraph  (a)  of  the  proposed  rule  does 
not  allow  for  a  terminating  action,  the 
proposed  rule  would  require  operators 
to  continue  to  record  accomplishment  of 
the  AD  requirements  each  time  the 
adjustment  is  performed.  This 
conunenter  contends  that  repetitive 
requirements  in  the  AD  are  not 
necessary,  since  operators  will  revise 
their  maintenance  programs  to  include 
these  repetitive  pre-load  adjustment 
requirements. 

'The  FAA  does  not  concur  that  the 
repetitive  adjustment  requirements 
should  be  deleted  from  the  AD. 
However,  the  FAA  has  determined  that 
incorporation  of  the  repetitive 
adjustments  into  the  FAA-approved 
maintenance  program  is  an  acceptable 
alternative  method  of  compliance  with 
this  requirement.  This  alternative 
procedure  will  allow  operatora  the 
option  to  choose  either  to  conduct  the 
repetitive  adjustments  in  accordance 
with  the  AD,  or  to  incorporate  the 
requirement  for  repetitive  adjustments 
into  the  their  FAA-approved 
maintenance  programs.  The  FAA  has 
added  a  new  paragraph  (b)  to  the  final 
rule  to  provide  for  this  alternative. 

Request  to  Revise  Wording  of 
Requirement  for  Repetitive 
Adjostments 

One  commenter  requests  that  the  last 
sentence  of  paragraph  (a)  of  the 
proposed  rule  be  either  clarified  or 
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deleted.  That  sentence  would  require 
repetitive  pre-load  adjustment  of  tlie 
MLG  downlock-actuator  at  eedi 
scheduled  maintenance,  installation,  or 
replacement  of  the  MLG  downlock- 
actuator.  The  commenter  states  that  the 
term  "scheduled  maintenance"  could 
include  maintenance  (such  as  for 
lubricatian  only)  when  a  pre-load 
adjustment  is  not  required. 
Additionaily,  this  commenter  points  out 
that  use  of  the  word  "scheduled"  in  this 
context  also  is  incorrect,  since  the 
adjustment  procedure  is  necessary  any 
time  an  actuator  is  installed,  regardless 
of  whether  the  action  is  scheduled  or 
unscheduled. 

The  FAA  concurs  and  has  deleted  the 
words  "scheduled  maintenance"  bom 
paragraph  (a)  of  the  6nal  rule. 


;   After  careful  review  of  the  available 
'data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
detarmined  that  these  ctianges  will 
neither  increase  the  ecoiujmic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Caetlnpact 

The  FAA  estimates  that  162  airplanes 
of  U.S.  registry  will  be  affiacted  by  this 
AD,  that  it  will  take  approximately  8 


work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $77,760,  or  J480  per  airplane. 
The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accompli.^ed  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  fiiture  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribotion  of  power  and 
responsibilitiea  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
ExMnitive  Order  12666;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 

TABLE  1 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADOflESSCS. 

Lial  ofSubiects  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoptioo  of  the  AmimHmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWOfn>flNE8S 
DtRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathsdiy:  49  U.S.C  tOBigi,  40113. 44701. 
3ti13    [AmemMI 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-16-09    Fokkar.  Amsednient  30-9706. 
Docket  9S-NM-«7-AD. 
Applicability:  Applies  to  the  airplanes 
specified  in  Table  1  of  tliis  AO  (equipped  as 
specified),  certificated  in  any  category: 


Equipped  wMi 


F28  Mark  1000.  2000.  3000.  and  4000 
airplanes. 


F28  Mark  0100  series  akplanes  . 


Oowty  Aeroapace  main  landkig  gear  (MLG)  downkxA-actuators.  port  number  (P/N)  200497- 
004  or  P/N  200498-004  (on  wtHdi  Oowty  Service  BuMin  32-17  has  ml  tieen  acoxn- 
piaiied) 
or 

Dowly  Aereopace  irain  londmg  gear  (MLG)  downkxk-adualors,  P/N  200497-006  or  200496- 
006  (on  wtioh  Oowty  Service  Bulletin  32-17  has  teen  accompMied); 

Oovity  Aaraapaoa  MLG  downkxk-acluaKm,  P/N  201218-006.  -006.  -007,  or  -008.         


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AO.  For  airplanes  tliat  have  been  modified, 
altered,  or  repaired  so  that  the  pertbxmance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapli  (c)  of  this  AD. 
Tlie  request  should  include  an  assesainent  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compiiance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  the  collapae  of  the  main 
landing  gear  (MLG)  under  extreme  inward 
stde-loaa  conditions  (such  as  touching  down 
at  large  "crab"  angles)  due  to  a  lock  toggle- 
link  being  pulled  out  of  its  over-center 
position  by  a  bottomed  MljG  downlock- 
actuator  (as  a  result  of  the  relative  movement 
of  the  upper  and  lower  side  stay  members), 
accomplish  the  following: 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  perform  a  pre-load  adjustment  of 
the  MLG  downlock-actuator,  in  accordance 
with  Fokker  Service  Bulletin  SBFiaO-32- 
094,  dated  November  10.  1994.  or  Revision 
1,  dated  March  IS.  1995  (for  Model  F28  Mark 
0100  series  airplanes);  or  Fokker  Service 
Bulletin  F2a/32-153,  dated  November  10, 
1994  (for  Model  F2g  Mark  1000,  2000.  3000, 
and  4000  series  airplanes):  as  applicable. 
Except  as  provided  by  paragraph  (b)  of  this 


AD,  repeat  the  adjustment  thereafter  at  each 
installation  or  replacement  of  the  MLG 
downlock-actuator. 

(b)  As  an  alternative  to  the  repetitive 
adjustment  requirements  of  paragraph  (a)  of 
this  AD:  Following  the  accomplishment  of 
the  initial  pre-load  adjustment  of  the  MUG 
downlock-actuator  required  by  paragraph  (a) 
of  this  AD,  incorporate  into  the  FAA- 
approved  maintenance  program  provisions 
for  pre-load  adjustment  procedures  of  the 
MIjG  downlock-actuator,  as  descrilwd  in  the 
F28  Airplane  Maintenance  Manual  (AMM), 
Temporary  Revision  dated  November  1994,  . 
or  FIIX)  AMM  Revision,  dated  September 
1994. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
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standardisation  Branch.  ANM-113.  FAA. 

Transport  Airplane  Directorate.  Operalon 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  oorrunents  and  then 
send  it  to  the  Manager,  Standardisation 
Branch,  ANM-113. 

Nota  2:  Infannadon  concerning  the 
existence  of  spproved  alternative  methods  of 
crmipliance  vrith  tliis  AD,  if  any,  may  he 
obtained  horn  the  Standardization  B^ch, 
ANM-113. 

(d)  Special  flight  permits  may  he  issued  in 
accordance  with  aectioDS  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

(e)  The  adjustment  shall  be  done  in 
acnsdance  with  Fokker  Service  Bulletin 
SBnOO-32-094,  dated  November  10,  1994; 
or  Fokker  Service  Bulletin  SBFlOO-32-094. 
Revision  1.  dsted  March  15, 1995;  or  Fokker 
Service  Bulletin  F28/32-1S3,  dated 
November  10, 1994:  as  applicable.  This 
incorporation  by  reference  was  approved  by 

the  Director  of  the  Federal  Register  in  

accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Fokker 
Aiioaft  USA,  Inc,  1199  North  Fairfax  Street. 
Alexandria,  Virginia  22314.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  OBice  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC 

(f)  This  amendment  becomes  eSsctive  on 
September  9. 1996. 

Issued  in  Renton,  Washington,  on  July  25, 
1996. 


DamUM.I 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  96-19523  Filed  8-2  -96:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administntion 

21  CFR  Parts  136, 137,  and  139 

[Doekot  Na  91N-100S] 

RIN0910-AA19 

Food  Standards:  AmaiKlnient  of 
Standarda  of  Manttty  for  Enriched 
Grain  Producta  to  Raquira  AddHkm  of 
FoUc  Acid;  Corraction 

AOBICY:  Food  end  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  correction. 

StaatARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  March  5, 1996  (61  FR  8781). 
The  final  rule  amended  the  standards  of 
identity  for  several  enriched  cereal-grain 


products  and  by  croaa-refoienoe.  the 
standards  of  identity  for  enriched 
bromated  flour,  enriched  vegetable 
macaroni,  and  eiuiched  vegetable 
noodle  products,  to  require  fortification 
of  those  cereal  grain  products  with  folic 
acid.  The  dtxnmient  was  published  with 
some  errors.  This  document  corrects 
those  errors. 

feH-fctjilVE  DATE:  January  1, 1998. 
FOft  FURTHEn  mFOnUTKlN  CONrACT: 
Felicia  B.  Satchell,  Onter  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5099. 

In  FR  Doc.  No.  96-5014,  appearing  on 
page  8781  in  the  Federal  Register  of 
Tuesday,  March  5, 1996,  the  following 
corrections  are  made: 

1.  On  page  8781,  in  the  third  column, 
under  the  "SUPPtaiBITARY 
WFORMATION"  caption,  in  the  second 
paragraph,  in  the  eighth  line, 
"consideration"  is  corrected  to  read 
"considerable". 

2.  On  page  8782,  in  the  first  column, 
in  the  fourteenth  line,  "Health  C3aims" 
is  corrected  to  read  "folic  add  health 
claims";  and  begiiming  on  the  same  line 
"58  FR  23254  at  23256"  is  corrected  to 
read  "58  FR  53254  at  53256":  and  in  the 
nineteenth  line,"the  claims"  is 
corrected  to  reed  "the  folic  acid  health 
claims". 

3.  On  page  8783,  in  the  first  colimm, 
in  the  first  full  paragraph,  in  the  second 
line  bom  the  bottom,  "folate"  is 
corrected  to  read  "folic  add". 

4.  On  page  8786.  in  the  first  column, 
in  the  first  full  paragraph,  in  the  seventh 
lino,  the  word  "direct"  is  inserted  after 
the  word  "include",  and  in  the  same 
page,  in  the  third  foil  paragraph,  the  last 
sentence  in  parenthesis  is  deleted. 

5.  On  page  8788,  in  the  third  column, 
in  the  second  full  paragraph,  in  the  fifth 
line.'the  word  "raises"  is  removed  and 
is  reinserted  in  the  sixth  line,  after  the 
word  "request". 

6.  On  page  8794.  in  the  third  colunm, 
in  the  fifth  full  paragraph,  in  the  ninth 
line,  the  last  sentence  is  corrected  to 
read: 

The  cost  of  the  required  label  changes  will 
vary  with  the  compliance  period.  The 
estimated  cost  of  the  required  label  changes 
in  the  proposed  rule  was  based  on  a 
compliance  period  of  1  year.  However,  this 
final  rule  changes  the  compliance  period 
from  1  year  to  2  years.  This  increase  in  the 
compliance  period  reduces  the  esUmated  cost 
of  required  label  changes  to  S11  million.  The 
cost  of  adding  the  required  folic  acid  and  the 
cost  of  testing  are  recurring  costs  that  are  not 
significantly  aflocted  by  the  change  in  the 
compliance  period.  Thus,  the  total  one-lime 
cost  of  relalieling  these  products  is  estimated 
to  be  SI  1  million  and  the  recurring  costs  are 
estimated  to  be  S8.5  million.  These  costs  are 


extremely  small  relative  to  the  esdmatsd 
health  benefits  of  this  final  rule. 

7.  On  page  8795.  in  the  first  colmon, 
before  "B.  Benefits^',  the  following 
paragraph  is  added: 

"Total  Costs.  If  fortification  were  to  be 
at  70  |i/100  g,  quantified  costs  for 
allowing  2  years  for  compliance  are  now 
estimated  to  be  $16  million.  If 
fortification  were  to  be  at  350  pg/lOO  g, 
quantified  costs  for  allowing  2  years  for 
compliance  ere  now  estimated  to  be 
$23.5  million.  Again,  FDA  has  declined 
to  quantify  the  costs  of  neiutjlogic 
eSscts  due  to  masking  of  anemia  of 
vitamin  Bij  deficiency." 

8.  On  page  B795,  in  the  second 
column,  imder  section  2.a,  in  the  sixth 
line  "10  to  50  percent  oF'  is  removed; 
on  the  same  page,  in  the  third  column, 
under  "C.  Conclusion",  in  the  second 
paragraph,  in  the  third  line  "$27 
million"  is  corrected  to  read  "$17.5 
million";  in  the  same  paragraph, 
beginning  in  the  thirteenth  line,  "should 
be  approximately  25  percent  of  the  first 
year  cost"  is  corrected  to  read  "is 
estimated  to  be  approximately  $7 
million";  and  in  the  third  paragraph,  in 
the  second  line,  "$27  million"  is 
corrected  to  read  "$17.5  million". 

Dated:  |uly  25. 1996. 
Wflllam  K.  Hahbud, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  96-19803  Filed  8-2-96:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTAIKW 
Coast  Guard 
33  CFR  part  100 

(caoo7-a6-04S] 

RIN211S-AE46 

Special  Local  Regulattons;  City  of 
Palm  Beach,  FL 

aobicy:  Ckiast  Guard,  DOT. 

action:  Temporary  final  rule. 

SUMtARV:  Temporary  special  local 
regulations  are  being  established  for  the 
Palm  Beach  Offshore  Grand  fYix.  The 
event  will  be  held  on  August  10-11, 
1996,  fitim  9  a.m.  to  4j).m.  EDT  (Eastern 
Daylight  Time).  The  race  will  take  place 
in  the  Atlantic  Ocean  from  Singer  Island 
out  to  two  and  a  half  nautical  miles 
offshore.  Dtuing  the  event,  race  boets 
will  be  competing  at  high  speeds  with 
numerous  spectator  craft  in  the  aree, 
creating  an  extra  or  unusual  hazard  in 
the  navigable  waterways.  Therefore, 
these  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event. 
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fcfHJCIlVE  DATES:  This  section  is 
eSuctive  on  August  10-11, 1996,  from  9 
a-m.  to  4  pjn.  EOT. 

ran  FumcR  WFOfaMTHN  contact: 

(^(2  S£.  Fowler,  project  officer,  U.S. 
Coast  Guard  Croup  Miami,  Florida  at 
(305)  535-4448. 
SUPPiaMENTARV  MFOMIATiaN:  fal 

accordance  witii  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  maJcing  them 
effective  less  than  30  days  after 
publication.  Following  normal 
rulemaicing  procedures  would  have 
been  impracticable,  as  there  was  not 
sufficient  time  remaining  after  the  date 
of  the  event  was  finalized  to  publish 
propoeed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  emotive, 
date. 

Discussion  of  Ke^atioiis 

Temporary  special  local  regulations 
are  being  established  for  the  Palm  Beach 
Offshore  Grand  Prix.  The  event  will  be 
held  on  August  10-11. 1996.  from  9  a.m. 
to  4  p.m.  EDT.  The  Palm  Beach  Onshore 
Grand  Prix  Festival  Inc.  is  sponsoring  a 
high  speed  power  boat  race  with 
approximately  sixty  race  boats,  ranging 
in  length  bom  24  to  50  feet, 
participating  in  the  event.  The  race  will 
take  place  in  the  Atlantic  Ocean  from 
Singer  Island  out  to  two  and  a  half 
nautical  miles  offshore.  Several  hundred 
spectator  craft  are  anticipated  in  the 
area  to  watch  the  racing  events.  Due  to 
the  numerous  spectator  craft  and  race 
boats,  these  regulations  are  necessary  to 
provide  for  the  safety  of  life  on  tba 
navigable  waterways! 

The  first  regulated  area  is  established 
within  the  following  points: 

(a)  26-49.39N,  080-02.22W 

(b)  26-49.39N,  080-00.92W 

(c)  26-47.41N.  08O-O1.21W 

(d)  26-46.80N.  080-01.35W 

(e)  26-46.80N,  080-01.90W 

All  coordinates  referenced  use  datum: 
NAD  1983.  This  area  is  eSective  from  9 
a.m.  to  4  p.m.  EDT,  on  August  10, 1996. 

A  second  regulated  area  is  establish 
within  the  following  points: 
(a)  26-49.39N.  080-02.22W 
lb)  26-49.39N,  079-S9.32W 

(c)  26-49.05N,  079-59.32W 

(d)  26-47.38N,  080-01. 23W 

(e)  26-t6.80N,  080-01.35W 

(f)  26-46.80N,  080-01.90W 

All  coordinates  referenced  use  ddtum: 
NAD  1983.  This  second  regulated  area 
is  effective  bom  9  ajn.  to  4  pjn.  EDT, 
on  August  11, 1996. 

Entry  into  these  regulated  areas  by 
other  than  event  participants  is 
prohibited  unless  otherwise  authorized 
by  the  Patrol  Commander.  The  Patrol 


Commander  is  a  commissioned, 
warrant,  or  petty  officer  of  the  United 
States  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Miami,  Florida.  At  the 
completion  of  scheduled  races  and 
departure  of  participants  bom  the 
regulated  area,  trafBc  may  resume 
normal  operations.  At  the  discretion  of 
the  Patrol  Commander,  between 
scheduled  racing  events,  traffic  maybe 
permitted  to  resume  normal  operations. 
A  succession  of  not  bwer  than  5  short 
whistle  or  horn  blasts  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  take  immediate  steps  to  avoid 
collision.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

Ragnlatoiy  Evaiuatian 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3l  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Maiiageroent  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  utmecessary.  Entry  into  the 
regulated  areas  is  prohibited  for  only  7 
hours  on  each  day  of  the  event. 

Since  the  impact  of  this  rule  is 
expected  to  be  minimal,  the  Coest  Guard 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

CoUeclioa  of  Infannatton 

These  regulations  contain  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C  3501  et  seq.). 

FaoeralisiH 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
fsderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


Enviromnental  Aseeaaiuent 

The  Coest  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.2  of 
Commandant  Instruction  M16475.1B.  In 
accordance  with  that  section,  this  action 
has  been  environmentally  assessed  (EA 


completed),  and  the  Coast  Guard  has 
determined  that  it  will  not  significantly 
afiect  the  quality  of  the  human 
environment.  An  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  and  are 
availahle  for  inspection  and  copying 
bom  QM2  S.  Fowler,  Coast  Guard 
Group  Miami,  Florida,  (305)  535-4448. 
As  a  condition  to  the  permit,  the 
applicant  is  required  to  educate  the 
operators  of  participant  craft  and 
spectator  craft  regarding  the  possible 
presence  of  manatees/sea  turtles  and  the 
appropriate  precautions  to  take  if  the 
animals  are  sighted. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Regulations:  In  consideration  of  the 
foregoing,  the  Coast  Guard  amends  33 
CFR  Part  100  as  follows: 

PART  10a-{AMENDE|}) 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Anthority:  33  U.S.C  1233  and  49  CFR  1.46. 

2.  A  temporary  §  10O.3ST96-O4S  is 
added  to  read  as  follows: 

f100.3ST*e-046    P(tmB«K<iOrMian 
Qrand  Prtx;  Palm  Baadi,  FU 

(a)  Regulated  Areas — (1)  Regulated 
Area  1:  The  regulated  area  corner  paints 
are  established  as  follows: 

(i)  26-49, 39N,  080-02.22W 

(ii)  26-49.39N,  080-00.92W 

(iii)  26-47.41N,  080-01. 21W 

(iv)  26-46.80N,  080-01. 35W 

(v)  26-46.80N,  080-01.90W 

All  coordinates  referenced  use  datum: 

NAD  1983. 

(2)  Regulated  Area  2:  The  regulated 
area  comer  points  established  as 
follows: 

(i)  26-49.39N,  080-02.22W 
(ii)  26-49.39N,  079-S9.32W 
(iii)  26-49.05N,  079-59.32W 
(iv)  26-I7.38N,  080-01.23W 
(v)  26-46.80N,  080-01.35W 
(vi)  26-46.80N,  080-01. 90W 
All  coordinates  referenced  use  datum: 
NAD  1983. 

(b)  Definitions— it)  Patrol 
Commander.  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
of  the  United  States  Coast  Guard  who 
has  been  designated  by  the  commander. 
Coast  Guard  Group  Miami,  Florida. 

(c)  Effective  dates — (1)  Regulated  Area 
1.  This  regulated  area  is  eBieictive  bom 

9  ajn.  to  4  p.m.  EDT,  on  August  10. 
1906. 

(2)  Regulated  Area  2.  This  regulated 
area  is  efiective  bom  9  a.m.  to  4  p.m. 
EOT,  on  August  11, 1996. 
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(d)  Special  local  regulation^-W 
Entry  into  the  regulated  areas  by  other 
than  event  participants  is  prohibited 
unless  otherwise  authorized  by  the 
Patrol  Commander.  At  die  completion  of 
scheduled  races  and  departure  of 
participants  bom  the  regulated  area, 
traffic  may  resume  normal  operations. 
At  the  discretion  of  the  Patrol 
Commander,  between  scheduled  racing 
events,  traffic  may  be  permitted  to 
resume  normal  operations. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  take  immediate  steps 
to  avoid  collision.  The  display  of  an 
orange  distress  smoke  signal  bom  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  stop  inunediately. 


Dated:  July  11. 1996. 
johnW.Lockwood, 

RearAdsmral,  U.S.  Coast  Guard,  Commander, 
Sevenlb  Coast  Guard  District 
IFR  Doc  96-19749  FUed  S-2-96;  8:45  ami 
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33  CFR  Part  117 

(c<300»-a»-ooq 

niN2115-AE47 

Drawtaddge  OpetaOon  RaguUrtions; 
Sasinaw  River.  Ml 

A08CY:  Coast  Guard,  DOT. 
action:  Notice:  Direct  final  rule 
omfirmation  of  effective  date. 

SUMIARY:  On  May  14, 1996,  the  Oust 
Guard  published,  in  the  Federal 
Register,  a  direct  final  rule,  61  FR 
■  24235,  CGD09-96-003.  This  direct  final 
rule  notified  the  public  of  the  Coast 
Guard's  intent  to  place  the  CSX  Railroad 
bridge,  mile  18.0  over  the  Saginaw  River 
in  Saginaw,  MI,  in  a  fixed  status.  The 
bridge  will  be  locked  in  the  closed 
position.  Tbe  Coast  Guard  has  not 
received  any  adverse  comments  or  any 
notice  of  an  intent  to  submit  adverse 
comments  objecting  to  this  rule  as 
written.  Therefore,  this  rule  will  go  into 
effect  as  scheduled. 

EFFGCnVE  DATE  The  eflective  date  of  the 
direct  final  rule  is  confirmed  as  August 
12, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Scot  M.  Striffler,  Project  Manager, 
Ninth  Coast  Guard  District  Bridge 
Branch,  at  (216)  522-3993. 

Dated:  )uly  17. 1996. 
GJ'.  WuelauM, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Ninth  Coast  Guard  District 
IFK  Doc  96-19748  Filed  8-2-96:  B:4S  ami 
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33  CFR  Part  166 

tcooi-««-oaq 

RIN2115-AEM 

Regulalad  Navigation  Area:  Boalon 
Haibor,  Spactada  laland,  Boalon,  MA 

AOENCY:  Coast  Guard,  DOT. 

ACTWN:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  Regulated 
Navigation  Area  (RNA)  in  the  waters 
surrounding  the  west  side  of  Spectacfe 
Island,  Boston  Harbor,  Boston,  MA. 
Dredging  operations  are  being 
conducted  to  ensure  adequate  depth  is 
maintained  for  vessels  operating  in  the 
area.  This  RNA  will  protect  the 
sediment  curtain  bom  damage  by 
passing  vessels  and  increase  safety  of 
the  workera  by  requiring  all  vessels  in 
the  regulated  area  to  operate  at  a  no- 
wake  speed. 

EFFECTIVE  DATES;  This  temporary  final 
rule  is  effective  July  16. 1996,  until 
August  16, 1996,  Monday  through 
Saturday,  24  hours  per  day. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
LTJG  John  Buckley,  Vessel  and 
Waterway  Management  Division.  Coast 
Guard  Captain  of  the  Port  Boston,  455 
Commercial  Street,  Boston,  MA  02109- 
1045,(617)223-3000. 

SUPPt-EMENTARY  INFORMATION: 
Regulatory  History 

Pursuant  to  5  U.S.C  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  Federal 
Register  publication.  The  date  the 
Massachusetts  Highway  Department 

ftrovided  notice  of  delays  in  the  project 
aft  insufficient  time  to  publish  a  NPRM 
or  extend  the  previous  RNA  which 
expired  on  July  1. 1996.  It  is  in  the 
public  interest  to  have  the  west  side  of 
Spectacle  Island  dredged  and  to  have  a 
no-wake  zone  established  during 
operations.  The  actual  water  depth  to 
the  west  of  Spectacle  Island  is 
considerably  less  than  the  charted 
depth,  making  vessel  movements  in  the 
area  dangerous.  Immediate  action  is 
needed  to  regulate  vessel  traffic  in  the 
vicinity  of  Spectacle  Island  to  avoid 
groundings  and  enable  dredging 
operations  to  continue.  Comments  were 
requested  in  the  previous  RNA  and 
none  were  received. 

Background  and  Pogioae 

Massachusetts  Highway  Department 
is  conducting  dredging  operations  in  the 


waters  off  the  west  side  of  Spectacle 

Island.  Spectacle  Island  is  the  deposit 
site  for  excavated  material  from  the 
Central  Artery/Tunnel  project.  As  a 
result  of  this  deposition  and  subsequent 
erosion  and  runoff,  sediment  has  built 
up  in  the  waters  west  of  Spectacle 
Island.  Due  to  sedimentation,  the  act 
water  depth  is  considerably  less  than 
the  charted  depth,  making  vessel 
movements  in  the  area  dangerous. 
Spectacle  Island  receives  regular  tugboat 
and  barge  traffic  in  conjimction  with  the 
Central  Artery  Tunnel  project.  The 
dredging  operation  will  remove  the 
sediment  in  order  to  increase  water 
depth  for  vessels  operating  in  the  area. 
A  sediment  curtain  is  required  to  be  in 
place  during  the  dredging  operation  to 
minimize  damage  to  the  environment. 
In  order  to  minimizes  damage  to  the 
enviromnent  and  provide  for  the  safety 
of  personnel  and  vessels  involved  in  the 
dredging  operation,  the  Coast  Guard 
deemed  an  RNA  necessary. 

The  Coast  Guard  published  a 
Regulated  Navigation  Area  ((XDl-96- 
042)  (which  regulated  vessel  traffic  bom 
June  10, 1996,  until  July  1.  1996.  The 
Massachusetts  Highway  Department 
informed  the  Coast  Guard  on  or  about 
June  29, 1996,  that  they  had 
encountered  two  large  concrete 
containers  in  the  vicinity  of  the 
dredging  operations  and,  consequently, 
would  fail  to  meet  their  estimated 
project  completion  deadline.  The 
Department  requested  an  extension  of 
the  RNA.  With  such  short  notice  it  was 
not  possible  to  extend  thtf  original  RNA. 
A  second  Regulated  Navigation  Area  is 
needed  to  protect  the  sediment  curtain 
and  ensure  the  safety  of  the  workera. 

Discussion  of  the  Rub 

The  RNA  includes  all  walere  of 
Boston  Harbor  bounded  by  the  western 
shore  of  Spectacle  Island  and  the 
following  coordinates:  42''19'35"N, 
07O''59'28"W;  42''19'30"N. 
070*59'37"W;  42°19'09"N. 
070''59'22"W;  42°19'11"N. 
070»59'16"W.  (NAD  1983)  The 
boundaries  are  identical  to  those  in  the 
previous  RNA  for  Boston  Hartmr, 
Spectacle  Island  .a 

Several  work  boats  and  barges 
involved  in  the  dredging  will  be 
operating  within  the  RNA.  Vessels 
transiting  the  RNA  will  be  required  to 
operate  at  a  no-wake  speed  to  minimize 
damage  to  the  sediment  curtain  and 
protect  workers  aboard  the  work  boats 
and  barges.  The  dredging  operation  is 
scheduled  to  continue  until  August  16, 
1996.  Operations  will  be  conducted  24 
hours  per  day,  Monday  through 
Saturday. 
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Tbis  rule  is  not  a  significant 
regulatory  action  undar  aection  3(f)  of 
Exacutivs  Order  12866  and  doea  not 
require  an  aaaeaamenl  of  potantial  costa 
and  benefit*  under  aection  6(aH3)  of  tiiat 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  section  to  be  to  ininim«l 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  poUciea 
and  procaduras  of  DOT  is  unnecesaary. 

The  waters  surrounding  the  weat  side 
of  Spectacle  Island  are  used  by 
commuter  vessels,  commennal  fiAlng 
veaaels,  commercial  lobster  vessel*  aad 
recreational  veaaels.  Due  to  the  ininim«l 
time  delay  cauaed  by  the  raquirsment  to 
proceed  at  a  no-wake  speed,  this 
regulation  is  not  expected  to  have  a 
signlfifMnt  impact  on  these  veaaeb. 

SaiaUEBUtiaa 

Under  the  Regulatory  Flexibility  Act 
(5  US.C.  601  el  seq.).  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  nUemaking 
is  required.  "Small  oitities"  may 
include  (1)  small  busineaaea  and  nol-iiar- 
profit  organizations  that  are 
indopendently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and  (2) 
govenmiental  jurisdictions  with 
populationB  of  less  than  50,000. 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluatioo,  this  rule  will  not 
have  a  significant  economic  impact  on 
a  subetantial  number  of  small  entities. 

CoUactian  of  InfbnnatiaB 

This  rule  contains  no  injiotmation 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federaliam 

The  Coast  Guard  has  analyxad  thia 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  proposal  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  AsaesamenL 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  thai,  under  paragraph 
2.B.2(e)(34)(g)  of  Commandant 
Instruction  M1647S.1B,  (as  amended  by 
59  FR  38654,  July  29. 1994).  thia  rule  is 
a  Regulated  Navigation  Area  and  is 
categorically  excluded  from  fiuther 


environmental  documentation.  A 
Categorical  Exclusion  DetanninaUon 
and  an  Environmental  Analjrsia 
Checklist  are  included  in  the  docket 

Uil  of  Sofatads  io  33  CFK  PaH  1S5 

Harbors,  Marine  Safisty,  Navigation 
(water).  Reporting  and  recordkeeping 
requirementa.  Security  measures. 
Waterways. 

Kagnlatiaa 

For  the  reaaona  sat  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  Part  165  as  fbUowa: 

PART  165— {AMEN060] 

1 .  The  authority  citation  for  part  165 
continuea  to  read  as  fbllows: 

AKharilj:  33  U.S.C  1231:  SO  U.Sil  Ifll; 
and  33  CFR  1.0S-l(g),  «.04-l,  6.0t-«,  snil 
loas:  and  49  CFR  1.4« 

2.  A  temporary  $  165.T01-068  is 
added  to  read  aa  follows: 

|1t&TD1-0aa    RaguMKlNMtgMtonAra* 


(a)  Location.  The  following  area  is  a 
R^ulated  Navigation  Area:  All  waters 
of  Boston  Harbor  bounded  by  the 
western  shore  of  Spectacle  Island  and 
the  following  coordinates:  42*19'35"N, 
070*59'28"W;  42*19'30"N. 
070*59'37"W;  42*19'09T<. 
070"59'22"W;  42*19'11"N. 
070"59'18"W.  (NAD  1983) 

(b)  Effective  date.  This  section  is 
e^ctive  Mqnday  through  Saturday,  24 
houn  per  day,  July  16. 1996  to  August 
16. 1996. 

(c)  RegalaUona.  All  veaaala  shall 
operate  at  no-wake  speed. 

Dstad:  July  16,  laae. 
J.  L.  Linnoa. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Pint  Coat  Guard  DittiicL 
(PR  Dot:,  ae-19747  FU«]  S-2-9«:  8:45  ami 
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ENVnONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pirt*  52  and  81 

(MMS-01-7240K  niL-a946-i) 

DMigMMon  Of  Ai«M  tor  Ah- QuaNty 
Ptannbig  PurpoM*;  Mchloin 

AOBtCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 


:  In  this  action  the 
Environmental  Pn>tection  Agency  (EPA) 
is  approving  the  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 


Mirhigan  ttimiigh  tKw  Mifhjgan 

Department  of  Environmental  (}uaUty 
(MDEQ)  on  July  24, 199S  for  the 
purpoae  of  redesignating  the  poition  of 
Wayne  County  currently  deaignated  as 
nonattainment  to  attainment  statue  for 
the  particulate  matter  National  Ambient 
Air  Quality  Standard  (NAAQS). 
DATES:  This  "direct  final"  is  efiecUve  on 
October  4. 1996.  unless  EPA  receives 
adverse  or  critical  comment*  by 
September  4, 1996.  If  the  efiective  date 
ia  delayed,  timely  notice  will  be 
publiahed  in  the  Fadaral  Ragiatar. 
AOOKaSES;  Written  comment*  should 
be  sent  to  Carlton  T.  Nash,  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J),  U.S.  EPA. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois.  60604.  Copies  of  this 
SIP  revision  and  EPA's  analysis  are 
available  for  inspection  during  normal 
business  hours  at  the  above  address. 
(Please  telephone  Christoa  Panoa  at 
(312)  353-8328,  before  viaidng  the 
Region  5  ofBce.) 

FOn  FURTHER  MFONMTION  OOMTACT: 
Qulstos  Panos,  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18)). 
U.S.  EPA,  Region  5,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604- 
3590,  (312)  353-6328. 

aupfiaiEirrARY  wfomutkm: 
LBackgronnd 

On  July  1. 1987  (52  FR  24634).  EPA 
reviaed  the  NAAQS  for  particulate 
matter  with  a  new  indicator  that 
includes  only  those  particles  with  an 
aerodynamic  diameter  less  thin  or  equal 
to  a  nominal  10  micrometers  (PM).  (See 
40  CFR  S  50.6).  The  24-hour  primary  PM 
standard  is  150  micrograms  per  cubic 
meter  (>ig/m'),  with  no  more  than  one 
expected  excsedance  per  year.  The 
annual  primary  PM  standard  is  SO 
|ig/m>  expected  anntial  arithmetic  mean. 
Ine  secondary  PM  standards  are 
identical  to  the  primary  standards. 

On  August  7, 1987  (52  FR  29383), 
EPA  identified  the  entire  Wayne 
County,  Michigan  area  as  a  PM  "Group 
I"  area  of  concern,  i.e.,  an  area  with  a 
Strang  likelihood  of  violating  the  PM 
NAAQS  and  requiring  a  substantial  SEP 
revision.  This  Group  1  area  was  reduced 
in  size  on  October  31, 1990  (55  FR 
45799).  The  reduced  area  was 
subsequently  designated  as  a  moderate 
PM  nozuittainment  area  upon  enactment 
of  the  Clean  Air  Act  Amendmenta  of 
1990.  56  FR  58694  at  56705-706.  56714 
(November  6, 1691). 

n.  Evalnaboo  Critaia 

Section  107(d)(3)(D)  of  the  amended 
Qean  Air  Act  (Act)  allows  the  Governor 
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of  a  State  to  request  the  redesignation  of 
an  area  bom  nonattainment  to 
attainment.  The  criteria  used  to  review 
redesignation  requests  are  derived  from 
the  Act.  the  general  preamble  to  Title  I 
of  the  Clean  Air  Act  Amendments  of 
1990  (57  FR  13498),  and  a  September  4, 
1992  policy  and  guidance  memorandum 
from  John  Calcagni  entitled  Procedures 
for  Processing  Requests  to  Redesignate 
Areas  to  Attainment.  An  area  can  be 
redesignated  to  attainment  if  the 
following  conditions  are  met: 

1.  The  area  has  attained  the  applicable 
NAAQS; 

2.  The  area  has  a  folly  approved  SIP 
under  section  1  lQ(k)  of  the  Act: 

3.  The  air  quality  improvement  must 
l>e  permanent  and  enforoeable; 

4.  The  area  has  met  all  relevant 
requirements  under  section  110  and  Part 
D  of  the  Act; 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  Act. 

m.  Review  of  State  Submittal 

Under  a  cover  letter  dated  )uly  24. 
1995  the  State  submitted  a  redesignation 
request  for  the  Wayne  County  PM 
nonattainment  area.  A  public  hearing 
was  held  on  March  2, 1995.  The  Stale 
did  not  receive  any  adverse  comments 
during  the  public  hearing  or  the  30-day 
comment  period.  The  request  was 
reviewed  by  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  Part  51, 
Appendix  V.  The  submittal  was  found 
to  be  complete  and  a  letter  dated 
October  5, 1995  was  forwarded  to  the 
Director,  Michigan  Department  of 
Environmental  Quality  (MDEQ), 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process.  The  following  is 
a  brief  description  of  how  the  State's 
redesignation  request  meets  the 
requirements  of  Section  107(d)(3)(E).  A 
more  detailed  discussion  is  found 
within  EPA's  May  1,  1996  Technical 
Support  Document  (TSD),  which  is 
available  at  the  Regional  Office  listed 
above. 

1.  Attainment  of  the  PM  NAAQS 

A  state  must  demonstrate  that  an  area 
has  attained  the  PM  NAAQS  through 
submittal  of  ambient  air  quahty  data 
from  an  ambient  air  monitoring  network 
representing  peak  PM  concentrations. 
The  data,  which  must  be  quality  assured 
and  recorded  in  the  Aerometric 
Information  Retrieval  System  (AIRS), 
must  show  that  the  average  aimual 
number  of  expected  exceedancas  for  the 
area  is  less  than  or  equal  to  1.0, 
pursuant  to  40  CFR  50.6.  The  data  must 


represent  the  three  consecutive  years  of 
complete  ambient  air  quality  monitoring 
data  collected  in  accordance  with  EPA 
methodologies. 

The  Wayne  County  Air  Quality 
Management  Division  operates  three  PM 
monitoring  sites  in  the  nonattaiiunent 
area.  National  Chemical  Services,  a 
private  company,  also  operates  a  site. 
The  MDEQ  submitted  ambient  air 

auality  data  and  supporting 
ocumentation  from  each  monitoring 
site  for  the  1985-1993  period 
demonstrating  that  the  area  has  attained 
the  PM  NAAQS.  This  air  quality  data 
was  quality  assured  and  placed  in  AIRS. 
One  exceedance  of  the  24-hour  PM 
NAAQS  was  recorded  in  1986.  two  in 
1988,  two  in  1989,  and  one  in  1992.  No 
exceedances  were  recorded  in  1987, 
1990, 1991,  and  1993.  Although  there 
was  one  exceedance  in  1992.  the 
niunber  of  expected  exceedances  for  the 
1991-1993  lluee-year  period  is  one  or 
less,  and  therefore,  would  not  be 
considered  a  monitored  violation  of  the 
PM  NAAQS.  Therefore,  the  State  has 
adequately  demonstrated,  through 
ambient  air  quality  data,  that  the  PM 
NAAQS  has  been  attained  in  Wayne 
County,  with  1993  as  the  attainment 
year.  Further,  recent  data  shows  that  the 
area  is  continuing  to  attain  the  PM 
NAAQS. 

2.  State  Implementation  Plan  Approval 
Those  States  containing  initial 

moderate  PM  nonattainment  areas  were 
required  to  submit  by  November  15, 
1991  a  SIP  which  implemented 
reasonably  available  control  measures 
(RACM)  by  December  10, 1993  and 
demonstrated  attainment  of  the  PM 
NAAQS  by  December  31. 1994.  The  SIP 
for  the  area  must  be  folly  approved 
under  section  llO(k)  of  the  Act,  and 
mu-st  satisfy  all  requirements  that  apply 
to  the  area.  On  January  17, 1995  (60  FR 
3346).  EPA  approved  the  Wayne  County 
PM  nonattairunent  area  SIP  originally 
submitted  by  the  State  on  )une  11, 1993 
and  revised  on  October  14. 1994. 

3.  Improvement  in  Air  Qiality  Due  to 
Permanent  and  Enforceable  Measures 

The  State  must  be  able  to  reasonably 
attribute  the  improvement  in  air  quality 
to  permanent  and  enforceable  emission 
reductions.  In  making  this  showing,  the 
State  must  demonstrate  that  air  quality 
improvements  are  the  result  of  actual, 
enforceable  emission  reductions. 

The  State  provided  a  detailed 
discussion  of  the  development  of  PM 
emission  reductions  during  the 
attainment  demonstration  period  of 
1986-1993.  The  PM  dispersion 
modeling  conducted  as  part  of  the 
Wayne  County  PM  SIP  predicted  that 


the  control  measures  included  in  the 
SIP  were  sufficient  to  provide  for 
attainment  and  maintenance  of  the  PM 
NAAQS.  The  State  has  adequately 
demonstrated  that  the  improvement  in 
air  quality  is  due  to  permanent  and 
enforceable  emission  reductions  of 
2042.91  tons  of  PM  as  a  result  of 
implementing  the  federally  enforceable 
control  measures  in  the  SD*. 

4.  Meeting  Applicable  Requirements  of 
Section  1 10  and  Part  D  of  the  Act 

To  be  redesignated  to  attainment, 
section  107(d)(3)(E)  requires  that  an  area 
must  have  met  all  applicable 
requirements  of  section  110  and  of  part 
D  of  the  Act  The  EPA  interprete  this  to 
mean  that  for  a  redesignation  request  to 
be  approved,  the  State  must  have  met  all 
requirements  that  applied  to  the  subject 
area  prior  to  or  at  the  time  of  a  complete 
redesignation  request 

A.  Section  110    Requirements 
Section  110(a)(2)  contains  general 

requirements  for  nonattainment  plans. 
For  purposes  of  redesignation,  the 
Michigan  SIP  was  reviewed  to  ensure 
that  all  applicable  requirements  under 
the  amended  Act  were  satisfled.  Titie  40 
CFR  Part  52,  subpart  X,  further 
evidences  that  the  Michigan  SIP  was 
approved  under  section  110  of  the  Act 
and  found  that  the  SIP  satisfied  all  Part 
D  requirements. 

B.  Part  D    Requirements 

Before  a  PM  nonattainment  area  may 
be  redesignated  to  attainment,  the  Slate 
must  have  fulfilled  the  applicable 
requirements  of  Part  D.  Subpart  1  of  Part 
D  establishes  the  general  requirements 
applicable  to  all  nonattainment  areas 
and  subpart  4  of  Part  D  establishes 
specific  requirements  applicable  to  PM 
nonattainment  areas. 

The  requirements  of  sections  172(c) 
and  183(a)  regarding  attainment  of  the 
PM  NAAQS,  and  the  requirements  of 
section  172(c)  regarding  reasonable 
forther  progress,  imposition  of  RACM, 
the  adoption  of  contingency  measures, 
and  the  submission  of  an  emission 
inventory  have  been  satisfied  through 
the  1995  approval  of  the  Wayne  County 
PM  SIP  (60  FR  3346),  the  1996  approval 
of  the  Wayne  County  PM  contingency 
measures  SIP  (61  FR  8009),  and  the 
demonstration  that  the  area  is  now 
attaining  the  standard.  The 
requirements  of  the  Part  D — New  Source 
Review  (NSR)  permit  program  will  be 
replaced  by  the  Part  C — Prevention  of 
Significant  Deterioration  (PSD)  program 
once  the  area  has  been  redesignated. 
Because  the  PSD  program  was  delegated 
to  the  Slate  of  Michigan  on  September 
10, 1979,  and  amended  on  November  7, 


«OaiS       FederaJ  K«gi«ter  /  Vol.  61.  No.  151  /  Monday.  August  5,  1996  /  Rules  and  Regulations 


1983  and  September  28, 1988,  it  will 
become  fully  eflective  inunediatsly 
upon  redesignatiofi. 

5.  Fully  Approved  Maintenance  Plan 
Under  Sectioi)  175 A  of  the  Act 

Section  17S(A)  of  the  Act  requiisf 
states  that  submit  a  redesignation 
request  for  a  nonattainment  area  under 
section  107(d)  to  include  a  maintenance 
plan  to  ensure  that  the  attainment  of 
NAAQS  for  any  pollutant  is  maintained. 
The  plan  must  demonstrate  continued 
attainment  of  the  applicable  NAAQS  for 
at  least  ten  years  after  the  approval  of  a 
rsdesignation  to  attaiimient  Eight  years 
after  the  redesignation,  the  State  must 
submit  a  revised  maintenance  plan 
demonstrating  attainment  for  tne  ten 
years  following  the  initial  ten  year 
period. 

The  State  of  Michigan  has  adequately 
dfflnonstrated  attainment  and 
maintenance  of  the  PM  NAAQS  through 
the  dispersion  modeling  submitted  as 
part  of  the  Wayne  County  PM 
attainment  demonstration  SIP.  Although 
the  modeling  only  projected  PM 
emissions  to  the  year  200S,  protsction  of 
the  NAAQS  is  assured  beyond  that 
because  the  State  SIP  includes 
permanent  allowable  PM  emission 
limitations.  Actual  PM  emissions  are 
also  generally  less  than  the  alloivable 
PM  emissions  considered  in  the 
modeling.  The  maintenance  plan  for  the 
Wayne  County  area  also  contains  a 
commitment  bom  the  State  to  revise 
and  submit  a  new  maintenance  plan 
within  eight  years  of  approval  of  this 
redesignation. 

Once  an  area  has  been  redesignated, 
the  State  must  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  accordance  with  40  CFR 
Part  58,  to  verify  the  attainment  status 
of  the  area.  The  maintenance  plan 
should  contain  provisions  for  continued 
operation  of  air  quality  monitors  that 
will  provide  such  verification.  In  its 
submittal,  the  State  commits  to  continue 
to  operate  and  maintain  the  networii  of 
PM  monitoring  stations  to  demonstrate 
ongoing  compliance  with  theFM 
NAAQS. 

Section  175  A  of  the  Act  also  requires 
that  a  maintenance  plan  include 
contingency  provisions,  as  necessary,  to 
promptly  correct  any  violation  of  the 
NAAQS  that  occiua  after  redesignation 
of  the  area.  These  contingency  measures 
are  distinguished  from  those  generally 
required  for  nonattainment  areas  under 
section  172(c)(9).  However,  if  an  area 
has  been  able  to  attain  the  NAAQS 
without  implementation  of  the  Part  D 
nonattainment  SIP  contingency 
measiues,  and  the  contingency  plan 
includes  a  requirement  that  the  State 


will  implement  all  of  the  PM  control 
measures  which  were  contained  in  the 
SIP  before  redesignaUon  to  attaiiunent, 
then  the  State  can  carry  over  into  the 
area's  maintenance  plan  the  Part  D  SIP 
measiues  not  previously  implemented. 
Under  a  cover  later  dated  July  13, 

1995,  MDEQ  submitted  State 
Administrative  Rule  336.1374  to  satisfy 
the  contingency  measures  requirements 
specified  in  both  section  172(c)(9)  and 
section  175(A)  for  the  Wayne  County 
PM  nonattaiiunent  area.  On  March  1, 

1996,  EPA  approved  the  rule  into  the 
Michigan  SIP  in  a  direct  final 
rulemaking  (61  FR  8009),  which  became 
effective  on  April  30, 1996.  The  State 
may  use  this  rule  as  the  maintenance 
plan  contiogency  measures,  because  the 
Sute  was  sble  to  attain  the  PM  NAAQS 
with  the  limitations  and  control 
measures  already  contained  in  the  SIP 
prior  to  promulgition  of  Rule  330.1374. 

IV.nuIAcliaa 

In  this  action,  EPA  is  approving  the 
Slate  of  Michigan's  request  to 
redesignate  the  Wayne  County  PM 
nonattainment  area  to  attainment. 

V.  Mfiacalianaaaa 

A.  Comment  and  Apjacval  Procedure 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  action  as  a  noncontrgversial 
revision  and  anticipates  no  adverse 
comments.  However,  EPA  is  publishing 
a  separate  document  in  this  Federal 
Ra^star  publication,  which  constitutes 
a  "proposed  approval"  of  the  requested 
SIP  revision  and  clarifies  that  the 
rulemaking  will  not  be  deemed  final  if 
timely  adverse  or  critical  comments  are 
filed.  The  "direct  final"  approval  shall 
be  effective  on  October  4, 1996,  unless 
EPA  receives  adverse  or  critical 
comments  by  September  4, 1996. 

If  EPA  receives  comments  adverse  to 
or  critical  of  the  approval  discussed 
above,  EPA  will  withdraw  this  approval 
before  its  effective  date  by  publishing  a 
subsequent  doctunent  which  withdraws 
this  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rulemaking  action. 

The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  EPA 
hereby  advises  the  public  that  this 
action  will  be  efHsctive  on  October  4, 
1996. 

B.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 


request  for  revision  to  any  SIP.  Each 
request  for  a  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  spedflc 
technical,  economic,  and  environmental 
facton  arui  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

C.  Petitions  for  Judicial  Review 
Under  section  307(b)(1)  of  the  Act.  42 

U.S.C.  7607(b)(1),  peUtions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  4, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afiact  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act.  42  U.S.C. 
7607(b)(2)I. 

D.  Executive  Order  12866 

This  acdon  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
proosdures  published  ia  the  Federal 
KagistBr  on  lanuar;  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  bom  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

E.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  %600et  seq„  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propoaed  or 
final  rule  on  small  entities  (5  U.S.C. 
SS  603  and  604).  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  imjMct  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  wnth  jurisdiction  over 
populations  of  less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(e)  of  the  Act 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
Therefore,  I  certify  that  this  action  does 
not  have  a  significant  impact  on  any 
small  entities  sBiBcted.  Moreover,  due  to 
the  nature  of  the  Federal-State 
relatioiuhip  under  the  Act,  preparation 
of  the  regulatory  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  the 
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State  action.  The  Act  forbids  EPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  256-66  (1976). 

P.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
efiiactive  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
rmult  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 


governments,  or  the  private  sector, 
result  bom  this  action. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accotmting 
Office  prior  to  publication  of  the  rule  in 
this  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

UstorSubiecIs 

40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  July  16. 1996. 
David  A.  UUiicfa. 
Acting  Begional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble  40  CFR  parts  52  and  81  are 
amended  as  follows: 

Michigan— PM-10 


PART  SS-APPROVAL  AND 
PnOtMLOATIONOF 
IMPLEMENTA'nON  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AotiHrily:  42  U.S.C  7401-7671q. 

2.  Section  52.1173  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

I82.117S    Control 


(f)  On  July  24, 1995,  the  Michigan 
Department  of  Natural  Resources 
requested  the  redesignation  of  Wayne 
County  to  attainment  of  the  National 
Ambient  Air  Quality  Standard  for 
particulate  matter.  'The  State's 
maintenance  plan  is  complete  and  the 
redesignadon  satisfies  all  of  the 
requirements  of  the  Act. 

PART  SI-OESiaNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNHK) 
PURPOSES 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Amhariljr:  42  U.S-C  7401-7671q. 

2.  In  $  81.323.  the  table  entitled 
"Michigan  PM-10"  is  revised  to  reed  as 
follows: 

f81.323    MkMgan. 


Designation 

ClassMcalion 

Date 

Type 

Data 

Type 

Wayne  County— The  area  bounded  by  Mictiigan  Avenue  Irom  is  inlsfsection  w«h  1-75 
west  to  1-94,  1-94  southwest  to  Greenfield  Road,  Greenfield  Road  south  to  Schaeler 
Road,  Schaetar  Road  south  and  east  to  Jelfecson  Avenue.  Jeflersoo  Avenue  south 
(Biddte  Avenue  through  the  cHy  ol  Wyandotte)  lo  SWey  Avenue.  Sibley  Avenue  west 
to  Fort  Street,  Fort  Street  south  to  King  Road,  King  Road  east  lo  Jellofson  Avenue, 
Jefferson  Avenue  south  to  Helen  Road,  Helen  Road  east  extended  to  Trenton  Chan- 
nel. Trenton  Channel  north  to  the  Detroit  River,  the  Detroit  River  north  to  the  Ambas- 
sador Bridge.  Aintiassador  Bridge  to  1-75, 1-75  to  MicNgan  Avenue. 

Rest  of  State - 

October  4,  1996 
11/1SW0 

AttainfTtent 
l>ndassi<iable 

(FR  Doc  9fr-197«S  Filed  8-2-96: 8:4S  am) 


40  CFR  Part  261 

Hazardous  Waela  Managenient 
SystMn;  hlenUncaUon  and  Listing  of 
Hazardous  Waste;  Final  Exclusion; 
Contection 

aOGNCY:  Envinmmental  Protection 
Agency. 

action:  Final  rule;  Comction. 


StMMARY:  On  July  IS.  1996,  the 
Environmental  Protection  Agency  (EPA 
or  Agency)  published  a  final  r\de 
granting  a  petition  submitted  by  United 
Technologies  Automotive,  Inc.  (UTA), 
Dearborn,  Michigan,  to  exclude  (or 
"delist"),  (xmditionally,  on  a  one-time, 
upbont  basis,  a  certain  solid  waste 
generated  by  UTA's  chemical 
stabilization  treatment  of  lagoon  sludge 
at  the  Highway  61  Industrial  Site  in 
Memphis,  Teimessee.  from  the  lists  of 
hazardous  wastes  in  §S  261.31  and 
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261.32.  Baaed  on  careful  analysM  of  the 
waste-specific  infannsUon  provided  by 
the  petitiona,  the  Agency  concluded 
that  UTA'spetitioDed  waste  will  not 
advanely  anact  human  health  and  the 
mvironmenL  Delisting  levels  for 
cadmium,  chromium,  lead,  nickel,  and 
cyanide  which  would  be  protective  of 
human  health  and  the  environment 
vrete  calculated  and  promulgated.  This 
action  addiesaea  the  bet  that  the 
calculated  level  of  9.6  mg/l  of  chromium 
in  the  TCLP  extract  is  greater  than  the 
toxicity  characteristic  (TC)  level  of  5.0 
mg/l  (see  40  CFR  261.24).  A  waste 
exhibits  the  TC  for  chromium,  and  is, 
therefore,  a  hazardous  waste,  if  its  TCLP 
extract  contains  greater  than  or  equal  to 
5.0  rog/1  of  chromium.  Therefore, 
today's  notice  corrects  the  delisting 
level  for  chromium  by  reqitiriog  the 
concentration  of  chromium  in  a  TCLP 
extract  of  UTA's  petitioned  waste  to  be 
less  than  5.0  mg/l.  This  action  also 
addresses  the  fact  that  the  calculated 
level  for  cyanide  was  19.2  mg/l  in  a 
TCLP  extract  of  the  petitioned  waste.  In 
order  to  be  consistent  with  previous 
delistings,  cyanide  should  be  measured 
in  a  waste  extract  obtained  by  using 
deionized  water  as  the  extraction 
medium,  rather  than  the  acetic  add  of 
the  TCLP.  (See,  for  example,  56  PR 
33OO4-3300S,  33012,  )uly  18, 1991:  and 
56  FR  67199, 67208,  December  30, 
1991.)  Therefore,  today's  notice  corrects 
the  delisting  level  for  cyanide  by 
requiring  the  cyanide  extraction  to  be 
conducted  using  deionized  water. 
EFFECTIVE  OATE:  |uly  18,  1996. 
AOOnesSES:  The  RCRA  regulatory 
docket  for  the  final  rule  and  today's 
notice  is  located  at  the  EPA  Library, 
U.S.  Environmental  Protection  Agency, 
Region  4,  345  Court  land  Street,  N.E., 
Atlanta,  Georgia  30365,  and  is  available 
for  viewing  bom  9KK)  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  hoUdays. 

The  reference  number  for  this  docket 
is  R4-g6-UTEF.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at  a 
cost  of  $0.15  per  page  for  additional 
copies.  For  copying  at  the  Tennessee 
Department  or  Environment  and 
Conservation,  please  see  below. 
POO  FURTHBI  ■VOMM'nON  COMTACT:  For 
general  information,  contact  the  RCRA 
Hotline,  toll  6ee  at  (800)  424-9346,  or 
at  (703)  412-9810.  For  technical 
information  concerning  this  notice, 
contact  Judy  Sophianopoulos,  RCRA 
Compliance  Section,  (Mail  Code  4WD- 
RCRA).  U.S.  Environmental  Protection 
Agency.  Region  4,  345  Courtland  Street, 
NE,  Atlanta,  Georgia  30365,  (404)  347- 
3SSS,  X6408,  or  call,  toll  bee.  (800)  241- 


1754,  and  leave  a  message,  with.your 
name  and  phone  niunbo-,  for  Ms. 
Sophianopoulos  to  return  your  call.  You 
may  also  contact  jerry  Ingram, 
Tennessee  Departmoit  of  Enviroiunent 
and  ConsCTvation  (TDEC),  5th  Floor,  L 
&  C  Tower,  401  Church  Street, 
Nashville,  Tennessee  37243-1535.  (615) 
532-0850.  If  you  wish  to  copy 
documents  at  TDEC,  please  contact  Mr. 
Ingram  for  copying  procedures  and 
costs. 


I.  He— Mi  and  Baals  igr  This  Action 

Although  40  CFR  280.22  requires  a 
petitioner  to  demonstrate  that  the 
petitioned  waste  does  not  exhibit  any  of 
the  characteristics  in  $  261.21.  §  261.22, 
§  261.23,  and  S  261.24,  and  that  a  waste 
excluded  in  accordance  with  $  261.22 
may  still  be  a  hazardous  waste  under 
Subpart  C  of  Part  261,  today's  notice 
changes  the  delisting  level  for 
chromium  to  below  the  regulatory  level 
for  the  toxicity  characteristic  (TC)  in 
$  261.24,  in  order  to  ensure  that  the 
petitioned  waste  does  not  exhibit  the  TC 
and  to  clarify  that  no  waste  which 
exhibits  the  IX:  is  allowed  to  be 
dispoead  in  a  Subtitle  O  facility. 

'The  calculated  level  of  9.6  mg/l  for 
chromium  in  the  final  rule  resulted  from 
the  &ct  that  the  maximum  contaminant 
level  (MCL)  for  chromium,  established 
by  the  Safe  Drinking  Water  Act,  was 
changed  from  O.OS  mg/l  to  0.10  mg/l 
(see  56  FB  3526-3597,  January  30, 
1991).  The  TC  levels  in  $  261.24,  which 
eqtul  100  X  the  appropriate  MCL  at  the 
time  of  their  pramulgaUon,  have  not 
been  changed  to  be  consistent  with 
current  MCL  values. 

As  stated  in  the  Summary  paragraph 
of  today's  correction  notice,  in  order  to 
be  consistent  with  previous  delistings, 
cyanide  should  be  measured  in  a  waste 
extract  obtained  by  using  deionized 
water  as  the  extraction  medium,  rather 
than  the  acetic  acid  of  the  TCLP.  (See, 
for  example,  56  FR  33004-33005,  33012, 
July  18,  1991:  and  56  ra  67199,  67208, 
December  30, 1991.)  Therefore,  today's 
notice  corrects  the  delisting  level  for 
cyanide  by  requiring  the  cyanide 
extraction  to  be  conducted  using 
deionized  water. 

n.  ConraciiaaB  to  the  Final  Rule 

A.  On  page  37401,  of  the  Federal 
Register  of  July  18, 1996,  Table  1  of  the 
Preamble: 

The  delisting  level  fot  chromium  is 
corrected  to  read:  "9.6;  delisting  level  is 
set  at  less  than  5.0,lhe  toxicity 
characteristic  level." 

The  delisting  level  for  cyanide  is 
corrected  to  read:  "19.2:  (cyanide 


extraction  must  be  conducted  using 
deionized  wratar.)" 

B.  On  page  37402,  Table  1  of 
Appendix  DC  of  Part  261: 

Condition  (3)  is  corrected  to  read:  "(3) 
Delisting  LbvoIm:  All  leachable 
concentrations  for  these  constituents 
must  not  exceed  the  following  levels 
(ppm):  Cadmium — 0.48;  cyanide— 19.2; 
lead — 1.4;  and  nickel— 9.6.  The 
leechable  concentration  of  chromium 
must  be  less  than  5.0  ppm.  Metal 
concentrations  In  the  waste  leachate 
must  be  measured  by  the  method 
specified  in  40  CFR  261.24.  The  cyanide 
extraction  must  be  conducted  using 
deionized  water.  Total  cyanide 
concentration  in  the  leechate  must  be 
measured  by  Method  9010  or  Method 
9Q12ofSW-646." 

LM  of  Snbiecia  in  40  CFR  Part  261 

Enviroimiantal  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Dated:  )uly  19, 1996. 
JaMSi  S.  KntiMae, 

i4aociiitti  Diiector,  Office  of  RCRA  »  Fed. 
Padtlties. 
(FR  Doc  96-19S44  Hied  »-2-ae;  8:45  ami 


40CFRPW1271 

[FRL-6644-«] 

IINnols:  Rnal  AuttMrizaMon  ol 
RavlskMis  to  State  Hazardoua  Waste 


AQBtCr:  Envfromnental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 


':  Illinois  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  of  1976  as  amended  (hereinafter 
RCRA).  Illinois'  revisions  consist  of 
provisions  contained  in  rules 
promulgated  between  July  1, 1991,  and 
June  30, 1993,  otherwise  known  as 
RCRA  austen  2  and  3.  These 
requirements  are  listed  in  Section  B  of 
this  notice.  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Illinois'  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Illinois'  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  Q'A  intends 
to  approve  Illinois'  hazardous  waste 
program  revisions,  subject  to  authority 
retained  by  EPA  under  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(hereinafter  HSWA).  Illinois' 


application  for  program  revision  is 
available  for  public  review  and 
comment. 

EFFECTIVE  IMTE:  Final  authorization  for 
Illinois  shall  be  effective  October  4, 
1996  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  immediate  final  rule.  All  conunents 
on  Illinois'  program  revision  application 
must  be  received  by  the  close  of 
business  September  4, 1996. 
ADDRESSES:  Copies  of  Illinois'  program 
revision  application  are  available  for 
Inspection  and  copjring,  from  9  a.m.  to 
4  p.m.,  at  the  following  addresses: 
Illinois  EnvirorunentalProtection 
Agency,  2200  Churchill  Road,  P.O.  Box 
19276,  Springfield,  Illinois  62794-9276, 
contact:  Todd  Marvel  (217)  524-5024; 
U.S.  EPA,  Region  5.  DR-7J,  77  W. 
Jackson  Blvd.,  Chicago,  Illinois  60604, 
contact:  Gary  Westefer  (312)  866-7450. 
Written  comments  should  be  sent  to  Mr. 
G^  Westefer,  Illinois  Regulatory 
Specialist,  U.S.  EPA,  Office  of  RCRA, 
DR-7J,  77  W.  Jackson  Blvd.,  Chicago, 
Illinois  60604,  phone  312/886-7450. 
FOB  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Westefer,  U.S.  EPA  Region  5,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  Phone:  312/886-7450. 

Bum  rMTtrrnnY  information: 
A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA 
or  the  Act),  42  U.S.C.  6929(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 

Federal  requiremeni 

Land  Disposal  RestrtcMons  for  Bectiic  Arc  Furnace  Dust  (K061)  Auffjst 
19,  1991,  56  FR  41164-41178'. 

Bunting  ol  Hazardous  Waste  In  Bailers  arxJ  Industrial  Fumacee— Ad- 
ministrative Stay  lor  Colce  Ovens,  Septen*ef  5.  1991.  66  FR  43874- 
43877'. 

Amendments  to  Interim  Status  Standards  lor  Downgradient  Ground 
Water  Monitoring  We*  Localioos,  Oecamtwr  23,  1991,  56  FR  66365- 


equivalant  to.  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  AmendmenU  of  1984 
(Pub.  U  98-616,  November  8, 1984, 
hereinafter  HSWA)  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  imder  HSWA  authority. 
States  exercising  the  latter  option 
receive  interim  authorization  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

In  accordance  with  40  CFR  271.21, 
revisions  to  Slate  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124, 
260-266,  268,  270,  273  and  279. 

B.  Illinois 

Illinois  initially  received  final 
authorization  for  its  program  eflisctive 
January  31, 1986.  (51  FR  3778,  January 
30, 1986).  Illinois  received  authorization 
for  revisions  to  its  program  effective  on 
March  5, 1988  (53  FR  126,  January  5, 
1988),  April  30, 1990  (55  FR  7320, 
March  1, 1990),  Juno  3, 1991  (56  FR 
13595,  April  3, 1991),  August  15, 1994 
(59  FR  30525,  June  14, 1994),  and  May 
14, 1996  (61  FR  10684,  March  15, 1996). 
On  Match  15, 1996,  Illinois  submitted  s 


ptogtam  revision  application  far 
additional  program  approvals  Today, 
niinois  is  seeking  approval  of  its 
progrsm  revision  in  accordance  with  40 
CFR  271.21(b)(3). 

EPA  has  reviewed  Olinois' 
application,  and  has  made  an  immediate 
final  decision  that  Illinois'  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  suthorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Illinois.  The  public 
may  subi^itVritten  comments  on  EPA's 
immediate  final  decision  up  until 
September  4, 1996.  Copies  of  Illinois' 
application  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Illinois'  program  revision 
shall  become  effective  in  60  days  unless 
an  adverse  comment  pertaining  to  the 
State's  revision  discussed  in  this  notice 
is  received  by  the  end  of  the  corrunent 
period.  If  an  adverse  comment  is 
received,  EPA  will  pubUsh  either  (1)  A 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  inmiediate  final 
decision  takes  eBect  or  reverses  the 
decision. 

On  October  4, 1996,  Illinois  will  be 
authorized  to  carry  out.  in  lieu  of  the 
Federal  program,  those  provisions  of  the 
State's  program  which  are  analogous  to 
the  following  provisions  of  the  Federal 
program: 


Uners  and  Le*  Detection  Systems  lor  Hazardous  Waste  Disposal 
Systems,  January  29, 1982,  57  FR  03462-03497 '. 


Administraiive  Stay  lof  the  Requirenieni  that  Existing  Drip  Pads  be  Im- 
permeable, Febnjary  18,  1992,  57  FR  05869-05861 '. 

Hazardous  Debris  Case  by  Case  Capacity  Variance,  May  IS,  1992,  57 
FR  20766-20770'. 

Used  Oil  Filter  Exclusion,  May  20.  1992,  57  FB  21524-21534 '  --... 

Recycled  Coke  By  Product  Exclusion,  June  22,  1992,  57  FR  27880- 
27888'. 

Lead  Bearing  Hazardous  Materials  Case  by  Case  Capacity  Variance, 
June  26,  1992,  57  FR  28628-28632 '. 

Used  Ol  Filter  Exclusion;  Tectwieal  Cotreclians,  July  1,  1992,  57  FR 
29220'. 


Anatogous  State  authority 


Rules  36  lAC  721.103;  721.104;  728.141;  728  TaWe  A  EBsclive  No- 
vember 6.  1992. 
Rules  36  lAC  726.200;  728.141;  728.142,  Etiertve  November  6, 1982. 

Rules  35  lAC  720.1 10;  725.191.  Eflective  November  6, 1992. 

Rules  35  lAC  702.181;  703.203;  703.204;  703.207;  703  Apoemtx  A 
720  110-  724.115;  724.119;  724.173:  724.321;  724.322:   724.323: 

724  326-  724.328;  724.351;  724.352;  724.353;  724.364;  724.401; 
724402    724.403;  724.404;  724.410;  725.115;  725.119;  725.173 

725  321-  725  322;  725.323;  726.326:  725.328:  725-364;  725356 
725.359;  725.360;  725.401;  725.402;  725.403;  726.404;  72S.410,  E^ 
tective  MSrcti  26.  1993. 

Rules  35  lAC  724.673;  725543,  Elfeotive  March  26, 1993. 

RiSe  35  lAC  728.135,  Eltective  March  26, 1993. 

Rule  36  lAC  721.104,  Effective  March  26, 1993. 

Rules  36  lAC  721.104;  726.200,  Elleclive  March  26,  1993. 

Rule  36  lAC  728.135,  Efledive  March  26, 1993. 

Rule  36  lAC  721.104.  Efledive  November  22, 1993. 
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FmImjiI  requlronwnt 


Land  Dispcnal  Restnctens  lor  Nawty  Usied  Wu)ss  and  Hazwdous 
Datim,  Augtal  18,  1992,  57  FR  37194-37282  <. 


C<J|<B  By  Pioduett  Liaangs,  August  18.  1992.  57  FR  37284-373C6'  .._. 

Racycied  Used  Oil  Managamsnl  Standaids.  September  10,  1992,  57 
FR  41588-41628'. 


ConaolidaHd  LiatiiKy  Requlrenienis,  Saptan«er  1.  1988,  53  FR 
33938-33960,  as  armnded  July  1.  1991.  58  FR  30200.'  and  Sep- 
tember 16.  1992.  57  FR  42832-42844  '. 

CNortnalad  Toluenes  Production  Waste  Usdng.  Oclobw  15,  1902.  57 
FR  47376-47386'. 

Hazardous  Sa«  Caseby  Case  Capacity  Variance.  October  20,  1992, 
57  FR  47772-47776 '. 

Reissuance  o<  ttie  Mixture  and  Derived  From  Rules,  March  3,  1992.  57 
FR  07628-07633 '  as  amended  June  1.  1992.  57  FR  23062-23063 ' 
and  October  30.  1992.  57  FR  49278-49279'. 

Toxicity  Characlaristic  AmaiKtnent.  June  1.  1992,  57  FR  23062- 
23063'. 

Liquids  in  UndMs  II.  November  18.  1992.  57  FR  54452-54461 '  


Analogous  SUte  auOiorKy 


Consctive  Action  Management  Units  and  TenvKxary  Units,  February 
16,  1993.  58  FR  08658-08686 '. 

Recycled  Used  01  Management  Standards;  Tecbnical  Amendments 
and  Corrections  I,  May  3.  1993.  58  FR  26420-26426  <  as  amended 
June  17,  1993.  58  FR  33341-33342 '. 

Land  Disposal  Restnctiom:  Renewal  ol  the  Hazatjous  Waste  Debris 

Caae  by  Case  Capadly  Variance.  May  14,  1993,  58  FR  28S06- 

28611'. 
Land  Disposal  Restrictions  lor  Ignitable  and  Corrosive  Charactedstic 

Wastes  Whose  Treatinenl  Standards  Were  Vacated.  May  24.  1993, 

58  FR  29860-29887'. 


Rules  36  lAC  703.166;  703.181;  703.183;  703.280:  703  Appendh  A 

and  M;  720.110;  721.103;   722.134;  724.210;  724.211;  724.212; 

724.240;  724.242;  724.1100;  724.1101;  724.1102;  726.210;  726.211; 

72Si12;  725.240;  725.242;  725.321;  725.1100;  725.1101;  725.1102; 

728.102;  728.107;  728.109;  728.114;  728.136;  728.140;  728.141; 

728.142;  728.143;  728.146;  728.146;  728.150;  728  Ttf)les  B.  F.  and 

Q;  728  Appendn  B,  Enect^e  November  22,  1993. 
Rules  35  lAC  721.104;  721.132;  721  Appendix  Q,  EHecUve  November 

22.  1993. 
Rules  35  lAC  720.110;  721.103;  721.106;  721.106;  726.200;  739.101; 

739.110;  739.111;  739.112;  739.120;  739.121;  739.122;  739.123; 

739.124;  739.130;  739.131;  739.132;  739.140;  739.141;  739.142; 

739.143;  739.144;  739.145;  739.146;  739.147;  739.150;  739.151; 

739.162;   739.153;  739.154;  739.166;  739.156;  739.157;  739.150: 

739.160;  738.161;  739.162;  738.163;  738.164;  739.165;  739.166: 

739.167;  738.170;  739.171;  730.172;  738.173;  739.174;  739.175; 

739.180;  739.181;  739.182,  Effective  November  22,  1993. 
Hulee  36  lAC  724541;  724243;  724.245;  724.247;  724261;  725241; 

726243;  725.245;  725247.  Effective  November  13,  1989.  June  9, 

1992,  and  November  22,  1993. 
Rules  36  lAC  721.132;  721  Appendix  G.  Effective  November  22,  1993. 

Rule  36  lAC  728.136,  Effective  November  22,  1903. 

Rule  35  lAC  721.103,  Effective  March  26,  1993,  and  Novembw  22. 
1993. 

Rule  36  lAC  721.103,  Effective  Maret)  26,  1993. 

Rules  36  lAC  720.110;  724.113;  724.414:  724.416;  728.113;  725.114: 

725.414;  725.416,  Effective  November  22,  1993. 
Rules   36   lAC   702.110;   703283   AppendU   A;   720.110;   724.103: 

724201;  724.652;  724.863;  725.101;  728.102,  aiective  Apr!  21, 

1994. 
Rules  35  lAC  721.104;  721.105;  724.101;  72S.101;  739.101;  730.110; 

739.111;  739.112:  739.121;  739.122;  739.123;  739.140;  739.142; 

739.143;  739.146;  739.151;  739.152;  739.154;  739.160;  739.162; 

739.164;  739.170;  739.172;  739.174,  Effective  April  21,  1994. 
Riie  35  lAC  728.136,  Effective  April  21,  1994. 


Rules  35  lAC  703  Appendn  A  724.101;  725.101;  728.101;  728.102; 
728.107;  728.109;  728.137;  728.140;  728  Table  A  aid  B,  Effective 
April  21,  1994. 


'  Indicates  HSWA  Provisian 


EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization,  and  which  were  issued 
by  EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  imder 
the  prtivisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization.  EPA  has  previously 
suspended  issuance  of  permits  for  the 
other  provisions  on  January  31, 1986, 
March  5. 1988,  April  30, 1990,  )ime  3, 
1991.  August  15. 1994.  and  May  14, 
1996,  the  effective  dates  of  Illinois'  final 
authorizations  for  the  RCRA  base 
program  and  for  the  subsequent  program 
lavisions,  respectively. 

This  authorization  includes 
authorization  for  Illinois  to  impose 
certain  land  disposal  prohibitions. 


Under  40  CITl  268.6,  EPA  may  grant 
petitions  of  specific  duration  to  allow 
land  disposal  of  certain  hazardous 
wastes  provided  certain  criteria  are  met. 
States  that  have  authority  to  impose 
land  disposal  prohibitions  may 
ultimately  be  authorized  under  RCRA 
section  3006  to  grant  petitions  for  such 
exemptims.  However.  EPA  is  currently 
requiring  that  these  petitions  be  handled 
at  EPA  Headquarters.  It  should  be  noted 
that  Illinois  has  its  own  procedures  for 
petition  submission  and  approval  to 
allow  land  disposal  of  a  prohibited 
waste.  Therefore,  the  petitioner  must 
satisfy  both  Federal  and  Illinois 
requirements,  and  be  granted  approval 
by  both  EPA  and  the  State. 

Illinois  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA  unless 
provided  otherwise  in  a  future  statute  or 
regulaUoD. 


I  conclude  that  Illinois'  application 
for  program  revisions  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA,  and  its 
amendments.  Accordingly.  Illinois  is 
granted  final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
Illinois  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  hcilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Illinois  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  imdsr 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3008,  3013.  and  7003  of  RCRA. 


D.  Incorporation  by  ReCsrance 

EPA  incorporates  by  reference, 

authorized  State  programs  in  40  CFR 
Part  272.  to  provide  notice  to  the  public 
of  the  scope  of  the  authorized  prtKram 
in  each  State.  Incorporation  by  reference 
of  the  niinois  program  will  be 
completed  at  a  later  dale. 

Compliance  With  ExecutiTe  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Rafoim  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenmients  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  nimiber  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  pubUshes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenmients,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
afiected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
inteigovemmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements.  EPA  has  determined  that 
this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expendittires 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate. 


or  the  private  sector  in  any  one  year. 
EPA  does  not  anticipate  that  the 
approval  of  Illinois'  hazardous  waste 
program  referenced  in  today's  notice 
wiliresult  in  aimual  costs  of  $100 
million  or  more.  EPA's  approval  of  State 
programs  generally  have  a  deregulatory 
effect  on  the  private  sector  because  once 
it  is  determined  that  a  State  hazardous 
waste  program  meets  the  requirements 
of  RCRA  section  3006(bland  the 
regulations  promulgated  thereunder  at 
40  CFR  part  271,  owners  and  operators 
of  hazardous  waste  treatment,  storage, 
or  disposal  facilities  (TSDFs)  may  take 
advantage  of  the  flexibility  that  an 
approved  State  may  exercise.  Such 
flexibility  will  reduce,  not  increase, 
compliance  costs  for  the  private  sector. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this  nde 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  small  governments  may 
own  and/or  operate  TSDFs  that  will 
become  subject  to  the  requirements  of 
an  approved  State  hazardous  waste 
program.  However,  such  small 
governments  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  parts  264,  265 
and  270.  Once  EPA  authorizes  a  State  to 
administer  its  own  hazardous  waste 
program  and'any  revisions  to  that 
program,  these  same  small  governments 
will  be  able  to  own  and  operate  their 
TSDFs  with  increased  levels  of 
flexibility  provided  under  the  approved 
State  program. 

Certification  Under  the  Regulatary 
Flexibiiity  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  eBectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Illinois'  program, 
thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Snfamiasion  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 


Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  KegistCT.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  smended. 

Paperwork  Raductitm  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C  3501  et  seq.,  Federal  agendas 
must  consider  the  paperwork  biirden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  SnbjectB  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  informaticm. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Antiiarity:  This  notice  is  issued  under  the 
authority  of  Sections  2D02(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(8),  6926.  e974(b). 

Dated:  July  12, 1996. 
VaUaa  V.  Adamkos, 
Begioncil  Adminiarapx. 
[FR  Doc  96-19703  Filed  8-2-96;  8:4S  ami 
saiaio  coca  ■■  is  > 

40CFRPart300 
(Fm.-6646-«l 

National  Oil  and  Hazardous 
Subetancas  Pollution  Contlngancy 
Plan  National  PrtortHaa  UM  Updala 

AOBICV:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  deletion  of  the  Bio- 
Ecology  Systems  Superfund  Site  from 
the  National  Priorities  List 

StMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Bio-Ecology  Site  in  Grand  Prairie. 
Texas,  from  the  National  Priorities  List 
(NPL).  The  NPL  is  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended  (CERCLA). 
EPA  and  the  State  of  Texas  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  forther 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
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State  of  Texas  have  detannlned  that 
mmedial  actions  coii<hicted  at  the  Site 
to  data  have  bean  protective  of  public 
health,  waUure,  and  the  anvinuuxieiit 
VraCTWE  DATE:  August  5, 1996. 
ran  RMTt^  MRMMTION  OONTACT. 
Eniest  It  Fianlw,  Remedial  PR>)ect 
Manager,  US  EPA  Region  B,  1445  Roes 
Avenue,  Dallas,  Texas  75202-2733, 
(214)  665-«5ai. 

aiffPLEMDITiWy  MKNMTKM:  Hie  site  to 
be  deleted  from  the  NFL  is  the  Bio- 
Ecology  Systems  Site,  Grand  Piaiiie, 
Texas.  A  Notice  of  Intent  to  Delete  far 
this  site  was  published  in  the  Fedeial 
■agialar  on  May  6, 1996,  (60  FR  422). 
The  closing  dsts  for  public  comment 
wu  ^ule  5, 1996.  EPA  received  no 
comments  during  the  ''"mmimt  period. 
EPA  identifies  sUas  which  appear  to 
preeent  a  significant  risk  to  pubUc 
health,  wel&re,  or  the  environment  and 
maintains  the  NFL  as  a  list  of  the  most 
serious  of  thoee  sites.  Sites  on  the  NFL 
may  be  the  subject  of  remedial  respoose 
actiona  financed  using  the  Haiardous 
Substance  Reeponae  Trust  Fund  (Fund). 
Any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  imlikely  event  that 
cooditions  at  the  site  warrant  such 
action.  Section  300.42S(e)(3]  of  the  NCP, 
provides  that  in  the  event  of  ■ 
significant  release  from  a  site  delated 
from  the  NPL,  the  site  shall  be  restored 
to  the  NFL  without  application  of  the 
Hazard  Ranking  System.  Oeletion  of  a 
site  from  the  NPL  does  not  aSsct 
responsible  patty  liability  or  impede 
agency  eSorts  to  recover  costs 
associated  with  response  ectiona, 

Ust  of  Sobiects  in  40  CFK  Part  300 

Environmental  protection.  Hazardous 
waste. 

Dalad:  ^lly  23. 1998. 
I>B«N.S«(iuw, 

Begional  Adnunittmtar,  U.S.  Enviitmrntntal 
Pwtaction  Agency.  Regioa  e. 

fot  the  reasons  set  out  in  the 
preamble,  40  CFR  pert  300,  is  amended 
as  follows: 


PART900-(AMENOEO| 

1.  The  authodty  dtatian  lor  part  300 
continuas  to  teed  as  follows: 


r  »  VS.C.  1321(cX2);  42  UAC 

seoi-assT;  B.a  12777.  s«  fr  54757,  s  era, 

t«S1  Camp.,  351:  Z.0. 12S80;  52  FR  2923,  3 
era.  1967  Camp.,  p.  193. 

AppawUx  B— (ABMndadl 

2.  Table  1  of  Appsndix  B  to  part  300 
is  amended  by  ramoving  BIO- 
EOOLCKY  SYSTEMS  Superfund  Site, 
Grand  Prairie,  Texas. 

[ra  Doc  9»-1971M  Filed  S-2-4B:  B:4S  obI 


OENERAL  SERVICES 
ADMMSTfUTION  ' 

41CFIlCtaplM'301 
(FTN  AaMMfenemaq 

nN3aao-Aao7 

FMmi  Tm«l  ItoguMlon:  Mmmum 


AOENCV:  Office  of  Policy,  Planning  and 
Evaluation,  GSA. 
ACTION:  Final  rule. 

■UMMART:  This  final  rule  smend^nhe 
Federal  Travel  Regulation  (FTR)  to 
change  the  maximimi  per  diem  rate 
prescribed  in  FTR  Amendment  47  (SI 
FR  10252,  March  12, 1996)  for  the 
Kansas  City  area  (Johnson  and 
Wyandotte  counties  in  the  State  of 
Kansas,  and  Clay,  Jackson  and  Platte 
counties  in  the  State  of  Missouri). 

The  General  Services  Administratian 
(GSA),  after  an  analysis  of  additional 
data  has  determined  that  the  current 
lodging  allowance  for  the  Kansas  City 
area  does  not  reflect  the  coets  of  lodging 
facilities  near  Fednal  Government 
facilities.  To  provide  adequate  per  diem 
reimbursemeoat  far  Federal  employee 
travel  to  the  Kansas  Qty  area,  the 
m»viTT^^iTn  lodging  allowance  is  being 


changed  to  $76  and  the  meels  and 
incidental  expenses  (MUE)  rata  remain 
at  $34,  resulting  in  a  m«v<mnm  pg^ 
diem  rate  of  SI  10. 

sncnvc  DATE:  This  final  rule  is 
eSective  August  5, 1996,  and  applies  fat 
travel  perfbxmed  on  or  after  August  5, 

ran  niRTHER  MranMATION  CONTACT: 
Joddy  Gamer,  General  Services 
Adn^nistratioo,  Travel  and 
Transportation  Management  Policy 
Division  (MTT).  Washington,  IX;  20405, 
telephone  202-501-1536. 

auPPLa»fTARY  MFOniATION:  GSA  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
puipoees  of  Executive  Order  12866  of 
September  30, 1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Reglstai  for  notioe  and 
oommant  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply. 

Liat  of  Sritfada  in  41  CFR  Part  301-7 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  under  5  U.S.C  5701-5709, 41 
CFR  chapter  301  is  amended  as  set  forth 
below. 

CHAPTEB  sot— TRAVEL  ALLOWANCES 

1.  The  authority  citation  for  part  301- 
7  continues  to  reed  as  foUowrs: 

AetharUjr:  5  VS.C.  5701-5709:  B.0. 11609. 
38  ra  13747.  3  CFR.  1971-1975.,  p.  586. 

AppMidta  A-PriMf«b«l  MMdmuffl  Pw 
OtomRalMferCONUS 

2.  Appendix  A  to  chapter  301  is 
amended  by  removing  the  "Kansas 
City"  entries  under  the  States  of  Kansas 
and  Missouri,  and  the  corresponding 
lodging  and  M&IE  rates,  snd  adding  in 
their  places  the  following  entries: 


Appaadiz  A  to  Chapter  301— PraMaibed  Maxnniim  Pw  Diem  Kates  tar  CONUS 


KansasOty  . 
KsnsssClty  . 


fohnson  nid  WyindoOs  (Sea  slso  Kansas  Qty,  MO)  

Clay,  Jackson  sod  PlsDa  (See  also  Kansas  Qty.  KS) 


76        34      110 
76        34-110 


Dated:  July  16. 1996. 
Devid  ).  BanvB, 

Acting  Administrator  of  General  Servkxs. 
ira  Doc  96-19739  Filed  8-2-06: 8:45  ami 


DEPARTMENT  OF  THE  MTERIOR 

Offloe  of  tha  Sacraiaiy 

43  CFR  Part  12 

Raquiramanta  for  Audita  of  institutlona 
of  HIglMr  Education  and  Otitar  Non- 
PTOfit  bwtHutlona;  Clartflcation  ol 
PoHey 

AOBICV:  Office  of  the  Secretary,  Interior. 
actwn:  Clarification  of  applicability  of 
policy. 

mawnrrr-  This  document  provides 
clarification  of  Departmental  policy 
concerning  the  applicability  of  the  final 
version  of  the  Office  of  Management  and 
Budget  (OMB)  Circular  A-133,  "Audits 
of  Institutions  of  Higher  Education  and 
Other  Non-Profit  Institutions," 
published  on  April  30, 1996  (61  FR 
19134-19150).  It  is  the  intent  of  the 
Department  that  this  revised  version  of 
OMB  Circular  A-133  apply  to  awards 
made  by  the  Department  and  its  bureaus 
and  offices  as  applicable. 
EFFECTIVE  DATE:  The  clarification  of  the 
applicability  of  the  policy  is  effective 
August  5, 1996. 

ran  FURTHER  MFOfaUTION  CONTACT. 
Debra  E.  Sonderman,  (Director, 
Procurement  and  Property  Management 
Systems).  (202)  208-3336. 
gUPPLBKNTARY  MFOMIATKIN:  The  Office 
of  Management  and  Budget  published  a 
revised  version  of  Circular  A— 133  on 
April  30,  1996  (61  FR  19134-19150). 
Paragraph  6.  Required  Action,  of  the 
final  revision  of  the  Circular  requires 
that  agencies  making  awards  to  non- 
profit organizations,  either  directly  or 
indirectly,  shall  adopt  the  language  in 
the  Circular  in  codified  regulations  not 
later  than  November  30, 1996,  unless 
different  provisions  are  required  by 
Federal  statute  or  are  approved  by  OMB. 
The  Department  already  has  published 
permanent  regulations  incorporating  the 
Circular.  See  43  CFR  12.2(b)(2)  and  43 
CFR  12.2(b)(3).  43  CFR  12.2(c)  also 
makes  any  changes  to  the  Circular 
published  in  the  Federal  Register  a  part 
of  the  regulation. 

The  Department  adopted  the  Common 
Rule  on  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments"  at  43  CFR  Part  12, 
Subpart  C.  In  addition,  promulgation  of 
the  regulation,  "Uniform  Administrative 


Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  other  Non- 
Profit  Organizations,"  in  subpart  F, 
implements  OMB  Circular  A-110. 

43  CFR  12.6e(b)(l)  requires  that  State 
or  local  governments  determine  whether 
subgrantees  covered  by  OMB  Cirtnilar 
A-110,  "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  other  Non- 
Profit  Organizations,"  have  met  audit 
requirements.  43  CFR  12.926  refers  to 
the  applicability  of  OMB  Circular  A- 
133.  Neither  regulation  identifies  the 
specific  version  of  the  Circular  to  which 
it  is  referring.  Nevertheless,  because  the 
Department's  regulatory  language  at  43 
CFR  12.2(c)  indicates  that  any  changes 
published  in  the  Federal  Register  apply, 
the  Department  interprets  our  reg<ilation 
to  mean  that  the  April  30, 1996, 
publication  of  the  revised  OMB  Circular 
A-133  applies,  according  to  the 
conditions  stated  in  the  Circular. 

Therefore,  the  Department  is 
clarifying  that  Uie  April  30. 1996, 
version  of  the  Circubar  is  adopted 
without  further  promulgation  of 
regulations.  Until  OMB  issues  another 
version,  any  reference  to  OMB  Circular 
A-133  after  the  effective  date  for  the 
Circular  means  the  April  30, 1996. 
version. 

Dated:  luly  23, 1996. 
Booaie  R.  Cohen, 

Assistant  Secretary— Policy,  tAarmgement 
and  Budget. 

(FR  Doc.  96-19779  Filed  8-2-96;  8:45  ami 
oaiMG  CODE  4>is-ar-ai 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[DoekM  Na  FEMA-764S] 

Uat  of  Communttlaa  EUgttila  lor  the 
Sale  of  Flood  biauranoa 

AOBICY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACnow:  Final  rule. 

StiMMARY:  This  rule  identifies 
communities  partidpaUng  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  fioodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  conununities 
listed. 


EFFECTIVE  date:  The  dates  listed  in  the 
third  colunm  of  the  table. 
nmWilllll  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  ficom 
the  NFIP  at:  Post  Office  Box  6464. 
Rockville,  MD  20849.  (800)  638-6620. 

FOR  FURTltER  MFOmiATXW  CONTACT. 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division. 
Mitigation  Directorate,  500  C  Street, 
SW..  room  417.  Washington,  DC  20472, 
(202)  646-3619. 

SUPPLEMBITARY  information:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding 
Since  the  communities  on  the  attached 
list  have  recentiy  entered  the  NFIP. 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  ha^rd 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  ffood  map. 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insinance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  mle  is  categorically  excluded 
from  the  requirements  of  44  QT^  Part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  FlexibUity  Act 

The  Acting  Associote  Director 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act.  5  U.  S.  C.  601  et  seq.. 
because  the  rule  creates  no  additional 
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buiden,  but  tins  Umms  conununities 
eligible  for  the  sale  of  flood  insurance. 

Ragalalocy  Ciaaificatiaa 

This  Bnal  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  PR  51735. 

Paperwork  Rednctioa  Ad 

This  rule  does  not  involve  any 
collectian  of  infonnation  for  purposes  of 
d|e  Paperwnrt  Reduction  Act,  44  U.S.C 
3501  etseq. 


Executive  Order  12812,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987, 3  CFR,  1987  Comp., 
p.  252. 

ExacntiTe  Order  12778.  Civil  Jnatica 
Refomi 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  PR 
55195,  3  CPR,  1991  Comp.,  p.  309. 

Ual  afSubiects  in  44  CFK  Part  84 

Flood  insurance,  Floodplains. 


Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMEMOeq 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

AadMrily:  42  U.S.C  4001  otseq., 
Reoiganintion  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  B.O.  W127.  44  FR  19387, 
3  CFR.  1979  Comp.,  p.  376. 

184.8    [Amends^ 

2.  The  tables  published  under  the     - 
authority  of  §  04.6  are  amended  as 
follows: 


Communay 
No. 


EHsclivedalsolelgURy 


Cumnl  aHsc«vs 


Thompson,  lownshto  at,  SctosfenT)  County  . 
HaRisv«e.tai»nat4>  of,  Mooia  County  . 


Minnaeala:  CowtiVK),  dly  at,  ttoMft  County 

Natnska:  Cnli^aon,  dly  ol,  Knox  County  

■nois:  Uvingalon  Couity,  unineaiparatad  areas  . 
Vefmom:  Wastliald,  town  o(,  Orleans  Coumy  


South  Carolina:  Bamberg.  d(y  ol,  Bwnbeig  County 

Soulli  Dalsita:  Gaiy,  loi*n  01.  Deuat  County 

Nabiaala:  Chapman,  vaage  ot,  »mki(  County 


280619 


270314 
310380 

17t>B29 

sooesr 

4SQZSe 
480112 
310280 


Junes, 

Do. 

— do  . 

Junes, 


1906. 


1908. 


do. 

June  7, 


1998. 


Do.. 
June  19, 
June  28, 


1996. 
1996. 


June  4, 1978. 
NovemtMT  12, 
1976. 

31,1978. 
24, 
1876. 

Jum  27, 1975. 
March  26, 1978. 


Alatwna:  <  PJchansyMe,  town  o),  Pickens  County  .... 

Vantnrt:  Enoabug,  kMn  ol,  FrarUn  County 

Wa«Wn0oii:  Fedsiat  Way,  dly  o».  King  County 

CaMomia:  'Agua  Caianle  Band  o(  Ctfwilta  hdans 
TitM,  nvenkla  County. 


010423 
500051 

530322 

080763 


June  8, 1996. 
June  19, 1996  . 
June  21, 1996. 
Do.. 


January  2, 1961. 
ttay  20, 1996. 


HalnalBlam 


AiKansas:  Coit,  e«y  ol,  St  Frands  County 

Soi«i  Caralna:  Easiovar,  loNn  ot,  RicMgnd  County. 

Fouitain  Im,  town  ct,  QraamMs  A  Laurena 
Counties. 
Wast  Virginia:  SmithfieW.  town  of,  Watral  Cotnty  ... 

New  Yodc  PWs«eW,  town  o»,  Otsego  Cowity 

Indana:  La  Ports  County,  uninoofporated  waas 


Pmn^rlMnia:  Faysos  Oty,  borough  ot,  Fayette 

County. 
New  Yortc  Rosaie.  (own  ot,  St.  Lawrence  County  _ 


060186 
4S0173 

460208 

540256 
361277 
180144 

420484 
381186 


Apil  25,   1975— Bnara:  Match  4,   1988— Suap.: 

June  3, 1998— Rain. 
•*■»  28,  1975-Emerg.:  September  30,  1988— 

Reg.;  Fabmaiy  16. 1990— Suap.;  June  7. 1996— 

Rein. 
June  2,  1977— energ.:  June  17,  1986-Reg.;  June 

17. 1988— Suap.;  June  7, 1996— Rein. 
November  5.  1975— energ.;  AptI  1,  1988— Reg.; 

April  1, 1988— Susp.;  June  11, 1998— Rain, 
ktay  13,1977— anera;  November  4,  1983— Hsg.; 

November  4, 1992— Susp.;  June  13, 1006    fWn. 
January   15,   1976— Emerg.;  Janusry   1,   1987— 

Reg.;  June  4,   1996— Susp.;  June  19,   1996— 

Rein. 
July  30,  1975— Emerg.;  Fsbnjaiy  3,  1982— Reg.; 

Man:h  5,  1996— Susp.;  June  19,  1996— flen. 
September   12,    1980— Emerg.;   July   30,    1982— 

Reg.;    November    4,    1992— Susp.;    June    21, 

1996-Rein. 


Odobsr  3, 1975. 
July  17, 1996. 

June  17, 1988. 
April.  1988. 
October  4, 1983. 
June  4, 1996. 


18, 
1996. 
July  30, 1962 


Maine:  Anndd.  town  ol,  York  County  . 
ilV 


Georgia:  Oooly  Couity,  uninoorporaled  weas  . 


230192 
130632 


June  4, 1996— Suspsnston  t 
— do 


June  4, 1996. 
Da 


Fedoral  Raguler  /  Vol.  61.  No.  151./  Monday.  Auguat  5.  1996  /  Rules  and  RaguktloM       40537 


Stalatecatian 


ntnois:  Kane  County,  unincorporated  areas 

Indtana:  LaPorte,  dly  of,  LaPorte  County 

Region  VI 
New  Mexico:  Eddy  County,  dounincorporaled  areas 

Region  IX 

Arizona:  Tucson,  dly  ol,  Pima  County 

IV 


MkMgan: 

Bangor,  chatter  township  ol.  Bay  County  . 

Bay  Oty,  dty  of,  Bay  County  „ 

Beaver,  township  of,  Bay  County  

Essexvilte,  dty  ol.  Bay  County 


Fiankenlust,  township  ol,  Bay  County 

Frasar,  township  ol.  Bay  County  _ 

Hampton,  township  of.  Bay  County 

Kawkawlin,  township  of,  Bay  County  — 

MerrM,  township  ol,  Bay  County  

Monitor,  township  of,  Bay  County 

Pinconning,  city  of,  Bay  County — 

Pinconnino,  township  ol.  Bay  County 

Portsmouth,  township  ol,  Bay  County  

WiKams,  township  of.  Bay  County  

IVI 


Louisiana:  St.  Mwy  Parish,  uninccrporated  areas 
Oklahoma:  Noble  County,  unincoiporated  areas  .. 
Region  VII 

Nebraska: 

'    Dakota  County,  unincoipcrated  areas 

Homer,  village  of,  Dakota  County 


Conanunily 
No. 


170806 
180490 


350120 
040076 


260019 
260020 
260367 
280021 
260022 
2806S7 
280023 


280024 
2803S8 
260807 
280026 
260026 
260359 


220192 
400132 


310429 

310241 


EHecHm  dale  ol  eiglb*y 


..do. 

.410. 


..-do. 
....do  . 


June  18, 1996— Suspenskn 

do - 

-...A) - 

.do - 

.do 


..do. 


..do. 


..do. 


..do. 
..do . 


„do. 


_jlo  . 
..do  .. 
...do  .. 


..Jo. 


Cufrant  6ftocllM 


Do. 
Do. 


Do. 

Do. 


June  18, 1908. 
Do. 
Do. 
Dit. 

Do. 
Da 
Da 
Da 
Da 
Da 
Da 
Da 
Da 


Da 
Da 


Da 

Do. 


•The  Town  ol  Pidtensville  has  adopted  Pfckens  Counys  Rood  Insurance  Study  andRpod  Insurance  Rf's,  ^apdated  6/4flOJortl<»dptain 
management  and  flood  insurance  purposes.  (Panels  #04006,  0275B,  042SB,  and  0300B).  The  Community  Identification  number  tor  Pickens 

'^"5t|S»  AguaCalionte  Band  of  Cahuilla  Indians  Ti*>e  has  adopted  by  roterenoe  the  Flood  Insurance  Stu*es  (FISs)  "^d  Rood  InsuiwgB  ^ 
Maps  (FIRMS)  for  floodplain  mananement  and  insurance  purposes  of  the  Wto*ing  cornmimtt«;  IJiversKte  C^^  RHM  date 

Septerriber  30.  1992;  the  Cities  of  Caiwdral  City  (CID  1060704)  and  Palm  Springs  (CID  »060»7)  FIRMs  dated  Jurw  18,  12£:,.__, 
Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular  Rein.— Reinstatement;  Susp.— Suspension;  With.- wnnorawn. 


(Catalog  of  Federal  Domestic  Assiitancs  No. 
83.100,  "Flood  Insurance.") 

Issued:  July  26, 1996. 
Bidiaid  W.  Krimm, 
Acting  Associate  Director,  Mitigation 
Dirvctomte. 
IFR  Doc  96-19817  Filed  8-2-96;  8:45  am) 


44  CFR  Part  65 

[DaclaMNaFEMA-718q 

Changes  in  Flood  Elevation 
Detstinkiattons 

AQENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTIOW:  Interim  rule. 

summary:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  florx) 
elevations  is  appropriate  l)ecause  of  new 
scientific  or  technical  data.  New  Q(x>d 
insurance  premium  rates  will  be 
calculated  from  the  modified  bese  flood 


elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  below  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  prior  to  this  determination  for 
the  listed  communities. 

Prom  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  l>e  changed  during  the 
90-day  period. 

AOORESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
i»mmunity.  The  respective  addresses 
are  listed  In  the  table  below. 
FOR  FURTHER  INFOflMATWN  CONTACT: 
Midiael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 


Directorate,  500  C  Street  S.W., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLBIENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  CUef  Executive  Officer  of  the 
community  where  the  modified  bese 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  clianged 
conditions  or  new  scientific  or  technical 
data. 

The  mcxlifirations  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  bese  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  tlie 
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community  u /squired  to  either  adopt 
or  to  show  evidence  of  being  already  in 
eflect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimiim  that  are  requind.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Emriroainental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 


environmental  impact  asaassmant  has        Exscniiva  Ordar  1277a,  Civil  Jnstica 

been  prepared.  ~  ~ 

Regnlatory  Fhxibilily  Ad 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  m(^iGed  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared.  • 

Kagnlatory  Claaaificaiion 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Plaiuiing  and  Review,  58  FR  51735. 

Execnlive  Ordar  12612,  Federaliam 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  28, 1987. 


This  rule  meats  the  applicable 
standards  of  Saction2(bK2}  of  Executive 
Older  12778. 

Liat  ofSabiacia  in  44  CFE  Part  6S 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows; 

PART  66— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Aathofily:  42  U.S.C.  4001  et  seq.; 
Reoiganizatlon  Plan  No.  3  of  1978, 3  CFR, 
1978  Camp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

iW.4    [AmandscD 

The  tables  published  under  the 
authority  of  S  65.4  are  amended  as 
follows: 


Stale  and  ocunly 

Location 

Oalas  and  name  d  nsws- 
papar  where  Nolioa  «as 

CMef  execuUve  officer 

Effective  date  of  modl- 

puUWnd 

ficalioi^ 

No. 

Artzona: 

CilyorFlmMaA 

May  17, 1996,  May  24, 
1096,  Arizona  Oany  Sun. 

The  Honorable  Chris- 
topher J.  Bavasi, 
Mayor,  City  of  Flag- 
staff,  211  West 
Aspen  Avenue,  nag- 
staff,  Anzona  86001. 

April  22, 1996 

040020 

Maricopa  .._ 

City  ol  PhoaiHx 

June  6, 1996,  June  13, 
1996.  AiBona  fikoinass 
(Sanaa 

The  Honont*e  Sap 
Rimsza,  Mayor,  City 
of  Phoenix,  200  West 
WasMngton  Street. 
Phcanix,  Arizona 
86003. 

Mays,  1996 

040061 

Arkansas:  Garland 

Oly  at  Hot  Springs  ..... 

May24,  19g6,May31, 
1996,S8ntMnsa)nl 

The  honorable  Helen 
Se«g,  Mayor,  CHy  of 
Hoi  Springs,  P.O. 
Box  700,  Hot  Springs, 
Artcansas  71902. 

May  8, 1996 

060084 

CaHoniia: 

Fresno 

aty  of  Clovis 

May  3,  1996,  May  10, 

THe  Honorable  Hany 

April  9,  1996 

060044 

1996,  Fmsno  Bee. 

Armstrong,  Mayor, 
City  ol  Clovis,  1033 
Hflti  Street.  Ctovis, 
CtfHomia  93612. 

Fiaano  

Unlnoacporatad  Areas 

May  3, 1996,  May  10, 
1996,  firasnoflaa 

The  Honorable  Sharon 
Levy,  Chakparson, 

April  9,  1996 

066029 

Fresno  County,  Board 

ol  Supeivisacs,  HaH 
ol  Records,  2281 
Tulare  Street,  Room 
301,  Fresno,  CalHor- 
nia  93721-2198. 

Cortra  Costa 

City  o»  PHUtMiiB  

May  24, 1996,  May  31, 
i9»6.  Ledger  a^ialch. 

The  Honorable  Joseph 
Candaniaia,-Mayor, 
CKy  of  Pitlaburg,  P.O. 
Box  1518.  Pittsburg, 
Calitaniia  94565. 

May  7,  1996 

060033 

Stala  and  county 

1  IM'WUII 

Dates  and  name  ol  news- 

puUWwd 

Chialaxaculiveolloar 
d  oomniunKy 

OtoctttfB  data  of  modi* 
flotton 

Communiy 
No. 

Sacramento ......... 

May  22. 1996.  May  29. 
19g6,aBcramsn*)SsaL 

The  Honorable  Roger 
OUdnaon.  Chaimien, 
Secramento  County, 
Boant  ol  Supenisora, 
700  H  Street,  Suite 
24S0,  Saoanenlo, 
Caikiniia  95814. 

April  25, 1986 

060062 

Santa  Bafbara  — 

iMnooipaniad  Areas 

May  IS,  1996,  May  22. 
1996,  SanM  Baiben 

The  HonoMUe  Jeanne 
Grady,  Chakparaon, 
Santa  Barbara  Coun- 
ty, Board  olSiver- 
viaora,  104  East 
Anapamu  Street, 
Swia  Barbara,  Ctf- 
tomla  93101. 

May  3, 1996 

060331 

Coloiado: 

Adams,  Arapahoe, 
andDoui^. 

CHy  ol  Aurora _ 

May  22, 1996,  May  29, 
1996,  Aurora  SanHrwl, 

April  16,  1996     „     -. 

OflOOOP 

Tauer.  Mayor,  Cty  of 

Aurora,  1470  South 

Havwia  Street,  Suae 

808,  Aimra,  Colo- 

rado 80012. 

Oanvar ; 

CXy  and  County  ol 

May  22, 1996,  May  29, 

Tn6  Honornlo  WaHn^ 

April  16. 1996 

060046 

Denver. 

199e,7?wOal[yjbumat 

ton  E.  Wafao,  Mayor, 
Cty  County  ol.Dan- 
ver,  1437  Bwmook 
Sbaal,  Room  360, 
Denver,  Cotorttjo 
80202. 

Weld 

Town  otBte _ 

June  12, 1996,  June  19, 
1996,  Longmont  Oa^ 
TImea-Cal. 

The  Honorable  VldorF. 
SmMi,  Mayor,  Trrnn 
a«  Erie,  P.O.  Box  100, 
Erie,  Colorado  80616. 

May  24, 1996 

060181 

Nevada:  Clark  .. 

Unincorporated  Areas 

June  19, 1996,  June  26, 
1996,  Las  VS0BS  Re- 
vIemJoumtL 

The  Honorable  Yvonne 
Afldnson  Gates, 
Chaiiparson,  Ctartc 
County,  Board  ol 

Bridger  Avenue,  Sixth 
Floor,  Las  Vegas,  Ne- 
vada 891SS. 

May  7, 1996     

320003 

CNy  ol  Grand  Foriis  .... 

June4, 1996,  June  11, 
1996,  Grarx/FortoHsr- 

May  10, 1986 

386366 

Foria. 

Poivitz,  Mayor,  C«y 

M. 

ol  Grand  Foria,  P.O. 
Box  5200,  Grand 
Foria,  Nortli  Dakota 

-  . 

58206-5200. 

Texas: 

Tarrant  

CItyolBedlort 

June  5. 1996,  June  12, 
1996,  Fort  tMvtfi  Star 
Telegrm. 

The  Honorable  Ride  D. 
Hut,  Mayor,  CKy  ol 
Bedkxd,  P.O.  Box 
157,  Bedtord,  Texas 
76095-0157. 

May  7. 1996 

480585 

Tenant  

City  ol  Coileyville  

May  22, 1996,  IMay  29, 
1996,  Fort  Worth  Star 

May  13. 1996 

480660 

B*er.  Mayor.  Cty  ol 

I 

Coleyvile,  P.O.  Box 
185.  Coieyvile, 
Texas  76034. 

CoBn 

Uninoorporated  Areas 

May  2?,  1996,  May  29, 
1996, /^bno  Star  Cou- 

il4ay 6  1996         

480130 

Harris,  Collin  County 

rier. 

Judge,  210  South 
McOonakI  Street, 
McKinney,  Texas 
75069. 

Caiin 

City  of  Piano  

June  12,  1996,  June  19, 
1996,  nmo  Star  Cou-  . 

The  Honorable  James 
N.  Muns,  Mayor,  City 

May  22. 1996 

480140 

r<sr. 

ol  Piano,  P.O.  Sox 
860358,  Piano,  Texas 
75086-0358. 
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Slate  and  couMy 

Location 

Datss  and  name  ol  news- 
published 

of  oonwTHHMy 

EflecUve  dale  ol  modl- 
flcation 

Community 
No. 

CoBn .- 

CHy  ol  Piano     .      -. 

May  22. 1996.  May  29. 
1996.  Hano  Star  Cdu- 
rfar. 

The  HonanMe  James 
N.  Muns.  Mayor.  City 
ol  Piano,  P.O.  Box 

May  6, 1996 

480140 

- 

860358.  Piano.  Texas 
75066-0358. 

Tamni  . 

aty  01  SoulMake 

Jura  18.  1996.  Jtna  25. 
1966.  Fart  Worth  Star 
Telagmm. 

The  Honoral)le  Qa/y 
Rckss.  Mayor.  City  o< 

Cairal  Avenue. 
SoultiWis.  Texas 
76092. 

May  22, 1996 

480612 

Tanm      -.    — 

City  of  SouSMta „ 

June  18.  1996.  June  2S. 
1996.  Fort  Worth  Star 
Tthgiwm. 

The  Honoratile  Gary 
Fickes.  Mayor,  city  ol 
.SouttHaka.  667  North 
Cairoi  Avenue. 
SouiNaka.  Texas 
76062. 

May  22.  1996 _... 

460612 

(Catalog  of  FederHl  DOmeatic  Anutance  No. 
S3.10Q,  "Flood  Infunoce") 

tMed:  ]uly  28. 1996. 
■ickaid  W.  Krimm, 
Acting  Associate  Director  for  Mitigation. 
IFR  Ooc  96-19815  Filed  S-2-06: 8:45  am] 
aaiata  oooc  «n*-e4-r 


FEDERAL  MARITIME  COMMIOOIOW 

46  CFR  Part  572 

IDoeto«Na»4-S1] 

IntonnaHon  Form  and  Pos^eitacthi* 
Reporting  Raqulraments  for 
Agreements  Among  Ocean  Common 
Carriers  Subiact  to  the  Shlpp4ng  Act  ot 
1984 


Y:  Federal  Maritime  Commission. 
ACTION:  Amendments  to  final  rule. 

9UMMAHY:  The  Federal  Maritime 
Commission  is  amending  the  final  rule 
in  this  proceeding  so  that  monitoring 
reports  will  be  due  within  75  days  of  the 
end  of  each  calendar  quarter,  rather  than 
30  days  as  presently  required.  The 
intent  of  this  amendment  is  to  allow 
carriers  subiect  to  monitoring  report 
obligations  adequate  time  to  gather, 
organize  and  submit  all  required  data.  In 
addition,  the  Commission  is  amending 
the  final  rule  to  provide  that  annual 
classification  of  agreements  for 
monitoring  purposes  will  be  done  on 
the  basis  of  secondK^uarter  market 
share,  rather  than  thiitl.quarter  market- 
share  as  presently  required.  The 
purpose  of  this  amendment  is  to  ensure 
adequate  time  for  the  submission  and 
review  of  such  data  before  the  end  of 
each  calendar  year. 
EFFECTIVE  DATE:  August  5. 1996. 


FOR  FUirHei  WFOMMTION  CONTACT: 
Austin  L.  Scfamitt.  Director.  Bureau  of 
Economics  and  Agreement  Analysis. 
Federal  Maritime  Commission.  800 
North  Capitol  Street.  NW.,  Washington. 
DC  20573-.-0001.  (202)  523-5787'. 
•urPLBlBfTARY  WFOfatAllON:  In  Docket 
No.  94-31.  Information  Form  and  Post- 
Effective  Reporting  Requirements  for 
Agreements  Among  Ocean  Common 
Carriers  Subject  to  the  Shipping  Act  of 
1984,  the  Federal  Maritime  Commission 
amended  its  regulations  set  forth  in  46 
CFR  part  572  goventing  the  filing, 
processing  and  review  of  agreements 
subject  to  the  Shipping  Act  of  1984.  61 
FR  11564  (Mar.  21, 1996).  46  CFR 
572. 701(f)  provides  in  part  that 
Monitoring  Reports  shall  be  filed  within 
30  days  of  the  end  of  each  calendar 
quarter.  Id.  at  11,576.  Upon  further 
consideration,  the  Commission  has 
determined  that  ocean  common  carriers 
subject  to  Monitoring  Report  obligations 
need  additional  time  to  gather,  organize 
and  submit  all  required  data. 
Accordingly,  46  CFR  572.701(0  is 
amended  to  provide  that  Monitoring 
Reports  shall  be  filed  within  75  days  of 
the  end  of  each  calendar  quarter. 
In  addition.  46  CFR  572.702(b) 
provides  in  part  that  the  Commission's 
Bureau  of  Economics  and  Agreement 
Analysis  shall  determine  the  monitoring 
obligations  for  certain  kinds  of 
agreements  for  each  upcoming  calendar 
year,  based  on  the  market  share  data 
reported  on  the  agreements'  Monitoring 
Reports  for  the  previous  third  quarter 
(July-September).  61  FR  at  11,577.  Upon 
further  consideration,  the  Commission 
has  determined  that  third-quarter  data 
would  not  be  available  to  agreement 
carriers  in  time  to  allow  for  the  orderly 
submission  and  review  of  such  data 
before  the  end  of  each  calendar  yeer. 


Accordingly,  monitoring  classifications 
will  be  done  on  the  basis  of  market 
shsre  data  for  the  previous  second 
quarter  (April-June). 

Notice  and  opportunity  for  public 
comment  were  not  necessary  prior  to 
issuance  of  these  amendments  because 
they  liberalize  existing  requirements 
and  are  less  burdensome  on  the  public 
For  the  same  reasons,  the  amendments 
are  effective  upon  publication  in  the 
Federal  Register,  rather  than  being 
delayed  for  30  days.  5  U.S.C.  553. 

List  of  Subjects  in  46  CFR  Part  S72 

Administrative  practice  and 
procedure;  Maritime  carriers;  Reporting 
and  recordkeeping  requirements. 

Therefore,  pursuant  to  5  U.S.C  553 
and  sections  4, 5, 6, 10, 15  and  17  of  the 
Shipping  Act  of  1984, 46  U.S.C.  app. 
1703. 1704, 1705.  1709, 1714  and  1716, 
Part  572  of  Title  46,  Code  of  Federal 
Regidations.  is  amended  as  follows: 

PART  S72-^OREEMENTS  BY  OCEAN 
COMMON  CARRIERS  AND  OTHER 
PERSONS  SUBJECT  TO  THE 
SHIPPING  ACT  OF  1984 

1.  The  authority  citation  for  Part  572 
continues  to  read  as  fbUowa: 

Authority:  5  U.S.C  553. 46  U.S.C  app. 
1701-1707. 1709-1710.  1712  and  1714-1717. 

2.  In  §  572.701,  the  first  sentence  of 
paragraph  (f)  is  raviaed  as  follows: 

1872.701    Oanaral  raqulremanta. 


(f)  Time  for  filing.  Monitoring  Reports 
shall  be  filed  within  75  days  of  the  end 
ofeach  calendar  quarter.  *  *  * 

***** 

3.  In  S  572.702,  the  second  sentence  of 
paragraph  (b)  is  revised  as  follows: 


1672.702    Agra«i«ntsaubisetlo 

MonltDrIng  Report  raqutraeiantato 

***** 

(b)  *  *  *  Thereafter,  before  the 
beginning  of  each  calendar  year,  the 
Bureau  of  Economics  and  Agreement 
Analysis  shall  determine  whether  the 
agreement  should  be  classified  as  "Class 
A"  or  "Class  B"  far  that  year,  based  on 
the  market  share  data  reported  on  the 
agreement's  quarterly  Monitoring  Report 
for  the  previous  second  quarter  (April- 
June). 

By  the  CommlasioD. 

loeiph  C  PolUag, 

Secretary. 

IFR  Doc  96-19781  Filed  8-2-96;  8:45  ami 


FEDERAL  COHMUMCATKWtS 


47  CFR  Part  63 

[CS  DocliM  Na  96-46;  FCC  96-312] 

Video  OiaRone  Syetams;  Regulatory 
Scheme  tor  Future  Uaa 

AOBICY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


:  The  First  Order  on 
Reconsideration  requires  operators  of 
existing  video  dialtone  systems  to  make 
an  election  concerning  what  regulatory 
scheme  they  will  operate  under  in  the 
future.  This  order  clarifies  our  rules  in 
accordance  with  the 
Telecommunications  Act  of  1996.  This 
order  fulfills  the  mandate  of  the 
Telecommunications  Act  of  1906. 
oats:  Effective  August  5. 1996. 

PubUc  and  agency  comments  on  the 
information  collection  are  due  on  or 
before  August  30. 14)96.  OMB 
notification  of  action  is  requested 
September  4, 1996. 
AOONESacs:  Comments  on  the 
information  collection  contained  herein 
should  be  submitted  to  Dorothy 
Conway.  Federal  Communications ' 
Ckjnmiission.  Room  234. 1919  M  Street. 
N.W.,  Washington.  DC  20554.  or  via  the 
Internet  to  dconwayQfcc.gov,  and  to 
Timothy  Fain.  OMB  Desk  Officer,  10236 
NEDS,  725-17th  Street,  N.W., 
Washington.  DC  20503  or  via  the 
Internet  to  tain — t@al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  concerning  the 
information  collection  contained  herein 
contact  Dorothy  Conway  at  202-418- 
0217.  or  via  the  Internet  at 
dconway@foc.gov. 


SUFPLEMBITARY  MFOfMATlON:  This  First 
Order  on  Reconsideration  contains  a 
new  information  collection  under  the 
Paperwork  Reduction  Act  of  1995  (the 
"1995  Act").  The  Commission  has 
requested  approval  of  this  collection  by 
the  Office  (rf  Management  and  Budget 
("OMB").  under  the  emergency 
processing  provisions  of  the  1995  Act. 
Approval  is  requested  to  be  effective 
September  4. 1996.  The  Commission,  as 
part  of  its  continuing  effort  te  reduce 
paperwork  burdens,  invites  the  generel 
public  and  OMB  to  comment  on  the 
information  collection  contained  in  this 
First  Order  on  Reconsideration,  as 
required  by  thel995  Act.  Public  and 
agency  comments  are  due  on  or  before 
August  30, 1998.  Comments  should 
address:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfonnance  of  the 
fimctions  of  the  Commission,  including 
whether  the  information  shell  have 
practical  utility;  (2)  the  accuracy  of  the 
Conunission's  burden  estimates;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
OMB  notification  of  action  is  requested 
September  4. 1996. 

OMB  Approval  Number:  New 
collection  submitted  for  OMB  approval. 

Title:  Implementation  of  Section  302 
of  the  Telecommimications  Act  of  1396. 

Type  of  Review:  New  collection. 

Respondents:  Businesses,  and  other 
for  profit  entities. 

Number  of  Respondents: 
Approximately  10. 

Number  of  Responses:  14.  (10 
elections  letter8+4  showings  of  good 
cause=14.). 

Estimated  Time  Per  Response:  .5-5.5 
hours.  The  Commission  estimates  an 
average  burden  of  .5  hours  toprepare 
and  file  each  election  latter.  Tne 
Commission  estimates  a  burden  of  5 
hours  to  prepare  and  file  a  showing  of 
good  cause  requesting  an  extension  of 
time.  The  Conmiission  estimates  entities 
will  nndergo  an  average  burden  of  2 
hours  to  coordinate  information  with 
outside  legal  assistance  in  preparing 
each  shovnng  of  good  cause. 

Total  Annual  Burden:  13  hours.  (10 
election  lettersx.5  hours=5  hours.)  (4 
showings  of  good  causex2  hours==8 
hours.) 

Estimated  costs  per  respondent: 
$3000.  The  Commission  estimates  that 
respondents  will  use  outside  legal 
assistance  paid  at  SI  50  per  hour  to 
prepare  showings  for  good  cause.  (4 


showings  of  good  causaxs  hours  @  $1S0 
per  hour=S3000.) 

Needs  and  Uses:  The  election  lattars 
and  any  potential  showings  of  good 
cause  will  be  collected  and  reviiswed  by 
the  Conmiission  to  ensure  that  all 
existing  video  dialtone  operatois  have 
elected  an  option  for  the  delivery  of 
video  programming  services  imder 
Section  651.  The  filings  will  serve  as  an 
official  record  to  verify  that  video 
dialtone  operators  are  in  compliance 
with  the  Commission's  rules  and  the 
intent  of  Congress. 

FInt  Order  on  Kecoasidentian 

/.  Introduction 

1.  On  February  8. 1996,  the 
Telecommunications  Act  of  1996  (the 
"1996  Act")  was  signed  into  law. 
Among  other  things,  the  1996  Act 
repealed  the  telephone-cable  cross- 
ownership  restriction  imposed  by  the 
Cable  Communications  Policy  Act  of 
1984  ("1984  Cable  Act"),  which 
generally  prohibited  common  carriers 
from  providing  video  pmgrRmming 
directly  to  subscribers  in  their  telephone 
service  areas.  The  1996  Act  also 
repealed  the  Commission's  "video 
dialtone  "  rules  and  policies,  which  had 
been  established  to  permit  common 
carriers  to  participate  in  the  video 
mariietplace  in  a  marmer  that  was 
consistent  with  the  statutory  telephone- 
cable  cross-ownership  restriction.  In 
repealing  the  Commission's  video 
dialtone  rules  and  policies,  the  1996  Act 
provided: 

The  Commission's  regulations  and  polldet 
with  respect  to  video  dialtone  requirements 
issued  in  CC  E)ocket  No.  87-266  sliall  cean 
to  be  effective  on  the  date  of  enactment  of 
this  Act.  Tliis  paragraph  shall  not  be 
coostruod  to  require  the  termifiaUon  of  any 
video-diaitone  system  that  the  Commission 
has  approved  before  the  date  of  enactment  of 
tllisAct 

2.  Consistent  with  the  above  statutory 
provisions,  in  the  Report  and  Order  and 
Notice  of  Proposed  Rulemaking  in  CS 
Docket  No.  96-46.  the  Commission:  (1) 
Eliminated  our  rules  implementing  the 
telephone-cable  cross-ownership 
restriction;  (2)  eliminated  our  video 
dialtone  rules  and  policies;  (3) 
terminated  our  proceeding  that 
established  our  video  dialtone  rules  and 
pohcies  (CC  Docket  No.  87-266);  and  (4) 
did  not  reqxiire  currently  approved 
video  dialtone  systems  to  cease 
operations. 

3.  The  general  regidatory  treatment  for 
video  programming  services  provided 
by  common  carriers  is  now  set  forth  in 
new  Sections  651  through  653  of  Title 
VI  of  the  Commimications  Act  of  1934 
(the  "Communications  Act").  Tlie 
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options  for  common  carriers  entering 
the  video  programming  marketplace  are 
found  in  Section  651,  which  ptovidae 
that  common  carriers  may:  (1)  Prorida 
video  programming  to  sulxcribeis 
through  radio  communicatioo  uruler 
Title  in  of  tlie  Communicatioru  Act;  (2) 
provide  transmission  of  video 
programming  on  a  common  carrier  basis 
under  Title  n  of  the  Oimmuniotlons 
Act;  (3)  provide  video  programming  as 
a  cable  system  under  Title  VI  of  the 
Conununications  Act;  or  (4)  provide 
video  programming  by  means  of  an 
"open  video  system"  under  new  Section 
653  of  the  Conmiunications  Act 

fl.  Pleadings 

4.  On  April  1  and  April  10, 1996,  the 
^4atiaoal  Cable  Television  AssodaUon 
("NCTA")  filed  nearly  identical 
petitions  for  recoosideration  of  the 
Conmiission's  decision  in  the  Fint 
Report  and  Order  not  to  require 
currently  approved  video  diahone 
systems  to  cease  operations.  NCTA  filed 
one  petition  for  reconsideration  as  port 
of  its  comments  in  the  open  video 
system  rulemaking  proceeding.  See 
Comments  and  Petition  fat 
Reconsideration  of  the  National  Cable 
Television  Association,  Inc.,  CS  Docket 
No.  96-46.  CC  Docket  87-286 
(Terminated)  (filed  April  1, 1996) 
["NCTA  April  1  Petition").  NCTA  then 
filed  a  nearly  identical  petition  for 
reconsideration  of  the  order  terminating 
CC  Docket  No.  87-266.  See  Petition  for 
Keconsideration,  CC  Docket  No.  87-266 
(Terminated)  (filed  April  10, 1996) 
{"NCTA  April  10  Petition").  Because 
they  present  identical  issues,  and 
because  CC  Docket  No.  87-266  has  been 
terminated,  we  will  consider  these 
petitions,  and  the  responses  thereto,  in 
CS  Docket  No.  9e-'t6.  According  to 
NCTA.  Congress  did  not  "require"  the 
termination  of  existing  video  dialtone 
authorizations,  but  left  termination  to 
the  Commission's  discretioQ.  With  the 
repeal  of  the  Conunission's  video 
dialtone  rules,  NCTA  argues  that  the 
Commission  has  two  choices:  either 
conduct  another  rulemaking  to  establish 
new  rules  for  these  few  systems,  or 
require  that  they  select  between  open 
video  and  firanchised  cable  service. 
NCTA  argues  that  the  latter  alternative 
is  preferable,  after  a  reasonable 
transition  period.  NCTA  therefore  asks 
the  Conmiission  to  require  (1) 
outstanding  video  dialtone  trials  to 
terminate  in  accordance  with  the  dates 
previously  established  by  the 
Commission,  and  (2)  companies  holding 
outstanding  commercial  authorizations 
to  choose  between  open  video  and 
franchisad  cable  service  by  a  date 
certain. 


5.  In  response,  BellSouth 
Telecommunications,  Inc.  ("BellSouth") 
argues  that  the  Commission  did  not  err 
by  issuing  an  Order  that  conformed 
strictly  to  Section  302(b)(3)  of  the  1996 
Act.  Further.  BellSouth  and  the  Bell 
Atiantic  Telephone  Companies  ("Bell 
Atiantic")  argue  that  NCTA  overlooks  a 
third  wireUne  option  for  telephone 
companies  under  Section  651— common 
carrier  video  transmission  subject  to 
Title  n  regiUation.  In  addition.  Pacific 
Bell  argues  that  NCTA  erroneously 
asserts  that  Congress  did  not 
"giandbther"  existing  video  dialtone 
authorizations,  and  that  existing  video 
dialtone  systems  should  have  the 
opportunity  to  continue  operating  as 
cffliunon  carriers  under  Section  651, 
under  any  other  provision  of  the  1996 
Act  or  under  any  other  option  available 
prior  to  the  1996  Act's  passage  and  not 
repealed  by  Congress.  Recently,  Sprint 
Corporation  ("Sprint")  filed  an  ex  parte 
letter,  objecting  to  the  proposed 
discontinuance  of  operations  of  existing 
approved  video  dialtone  trials.  In 
partictdar.  Sprint  argued  that  it  would 
be  disruptive  for  the  customers  of  its 
video  dialtone  trial  in  Wake  Forest, 
North  Carolina  if  its  operations  were  to 
cease  prematurely,  and  that  the  1996 
Act  does  not  require  the  Coinmission  to 
terminate  such  systems. 

6.  In  its  reply.  NCTA  argues  that 
Pacific  Bell  is  "simply  wrong"  to  claim 
that  existing  video  dialtone 
authorizations  were  somehow 
"grandfathered"  by  the  1996  Act.  While 
the  1996  Act  does  not  "require"  the 
termination  of  currentiy  authorized 
video  dialtone  systems,  NCTA  asserts 
that  the  1996  Act  does  not  prohibit  the 
Commission  from  terminating  the 
authorizations.  NCTA  further  argues 
that  the  conunon  carrier  video 
programming  transmission  model 
applies  when  only  video  transmission  is 
being  provided  on  a  common  carrier 
basis.  If  a  conunon  carrier  provides 
more  than  video  transmission  (e.g., 
when  it  provides  its  own  video 
programming,  or  provides  enhanced 
services  associated  with  video 
transmission).  NCTA  asserts  that  the 
conunon  carrier  option  is  not  available 
and  the  common  carrier  must  choose 
either  the  open  video  or  the  traditional 
cable  model. 

m.  -Discussion 

7.  We  agree  with  NCTA  that  Section 
302(b)(3)  was  not  intended  to 
"grandfather"  existing  video  dialtone 
systems  indefinitely  as  video  dialtone 
systems.  Again,  Section  3Q2(b)(3)  of  the 
1996  Act  provides:  "This  paragraph 
shall  not  be  construed  to  require  the 
termination  of  any  video-dialtone 


system  that  the  Conunission  has 
approved  before  the  date  of  enactment,    ' 
of  this  Act."  Rather,  we  interpret 
Section  302(b)(3)  to  mean  that  the  repeal 
of  the  Conunission's  video  dialtone 
rules  does  not  also  require  the 
immediate  termination  of  video  dialtone 
systems  operating  under  those  rules.  We 
believe  that  Section  302(b)(31  was 
intended  to  give  the  Commission  the 
discretion  to  avoid  an  immediate 
disruption  of  video  dialtone  service,  and 
lo  develop  an  orderly  transition  plan  for 
existing  video  dialtone  systems. 

8.  We  find  that  the  public  interest 
would  be  served  by  requiring  currentiy 
authorized  video  dialtone  operators  to 
select  one  of  the  four  video 
programming  delivery  options  set  forth 
in  Section  651 — radio-based,  common 
carrier  transmission,  traditional  cable  or 
opeo  video.  The  Commission's  open 
video  system  rules  were  released  on 
June  3, 1996,  and  the  Conunission  must 
release  any  reconsideration  of  those 
rules  by  August  8, 1996.  We  believe  that 
after  August  8, 1996  video  dialtone 
operators  will  possess  adequate 
information  regarding  their  options  to 
make  such  an  election. 

9.  We  realize  that  video  dialtone 
operators  will  need  time  to  evaluate 
their  options  under  Section  651  and  to 
implement  their  choice.  We  therefore 
will  provide  video  dialtone  operators 
ninety  days  from  August  8. 1996  in 
which  to  effect  a  transition  to  one  of  the 
four  options  for  providing  video 
programming  services  under  Section 
651.  A  video  dialtone  operator  may,  of 
course,  begin  providing  video  service 
under  one  of  the  regulatory  options  in 
Section  651  at  any  time  and  need  not 
wait  until  the  end  of  the  election  period. 
This  will  also  permit  video  dialtone 
subscribers  to  continue  receiving  service 
without  disruption.  At  or  before  the  end 
of  this  90-day  period,  each  currentiy 
authorized  video  dialtone  operator  must 
inform  the  Ofiice  of  the  Secretary  of  the 
Conmiission  in  writing,  with  a  copy  to 
the  Chief  of  the  Cable  Services  Bureau, 
which  option  under  Section  651  it  has 
elected.  We  realize,  however,  that  it  may 
not  be  possible  in  all  circumstances  for 
a  video  dialtone  operator  to  complete 
the  ti'ansition  in  ninety  days.  In  those 
instances,  we  would  consider 
reasonable  extensions  of  time  based  on 

a  showing  of  good  cause.  For  example, 
if  the  video  dialtone  operator  were 
diligently  pursuing  a  cable  franchise 
and  the  local  franchising  authority  had 
not  yet  granted  the  franchise,  we  would 
likely  consider  that  good  cause. 

10.  We  believe  that  requiring  such  an 
election  is  fully  consistent  with 
congressional  intent.  We  are  not 
requiring  video  dialtone  operators  to 


>  providing  video  service  to  their 
subscribers,  but  simply  to  provide 
service  in  compliance  with  one  of  the 
statutorily-recognized  video 
programming  delivery  options.  We  also 
believe  that  this  conclusion  is  consistent 
with  the  Conference  Report,  since  we 
are  not  requiring  video  dialtone 
operatcos  to  elect  a  different  option  imtil 
after  our  open  video  system  niles  have 
become  effective.  To  hold  otherwise,  as 
NCTA  points  out,  would  require  the 
Coinmission  to  initiate  a  new 
rulemaJdng  proceeding  to  establish  rules 
governing  a  handful  of  nstems.  We 
believe  that  creating  a  firth  option  for  a 
limited  number  of  systems  would  be 
imneoessoiy.  wastefiil,  and  contrary  to 
Congress'  Section  651  framework.  We 
decline  to  adopt  such  an  approach. 

11.  We  also  believe  that  the  above 
election  requirement  generally  is 
consistsnt  with  the  positions  advanced 
by  BellSouth,  Bell  Atlantic  and  Pacific 
Bell.  We  also  believe  that  the  election 
requirement  generally  is  consistent  with 
Sprint's  position  that  the  Coinmission  is 
not  required  to  terminate  currentiy 
authorized  video  dialtone  systems,  and 
addresses  its  concern  that  subscribers' 
service  not  be  disrupted.  None  of  those 
companies  has  argued  for,  or  expressed 
an  interest  in.  providing  video 
programming  service  separate  and  apart 
mmi  the  &)mmunication  Act's  current 
framework.  These  parties  have  all 
posited  that  entities  with  existing  video 
dialtone  authorizations  should  have  the 
opportunity  to  continue  offering  service 
under  Titie  U.  For  instance,  although 
Pacific  Bell  disagrees  with  NCTA's 
assertion  that  existing  video  dialtone 
authorizations  were  not 
"grandfathered,"  it  argues  that  existing 
video  dialtone  systems  "should  have  ue 
opportunity  to  continue  offering  service 
under  Tide  II"  or  some  other 
permissible  framework.  Similarly,  Bell 
Atlantic  asserts  that  its  video  dialtone 
system  in  Dover  Township.  New  Jersey 
already  qualifies  as  a  common  carrier 
system,  and  that  it  will  evaluate  the 
appropriate  regulatory  framework  for  its 
Dover  Township  system  onoe  the 
Commission's  open  video  system  rules 
are  in  place.  We  expressly  do  not  reach 
the  merits  of  Bell  Atiantic  and 
BellSouth 's  assertions  that  some  or  all 
video  dialtone  systems  qualify  as 
common  carrier  video  offerings  under 
Section  651.  As  noted  above,  conunon 
carrier  transmission  is  one  of  the 
Section  651  alternatives  under  which 
video  dialtone  operators  may  continue 
to  provide  service. 

12.  We  do  not  rii«Hngiii«h  between 
video  dialtone  trials  and  commercial 
authorizations  for  purposes  of  this 
election.  The  repeal  of  our  video 


dialtone  rules  requires  an  election 
comporting  with  the  provisions  of  the 
amended  law.  The  type  of  authorization 
under  the  video  dialtone  structure  is  not 
relevant  to  this  requirement. 

TV.  Paperwork  Reduction  Act  of  1995 
Analysis 

13.  This  First  Order  on 
Reconsideration  contains  a  new 
information  collection  under  the 
Paperwork  Reduction  Act  of  1995  (the 
"1995  Act").  The  Conmiission  has 
requested  approval  of  this  collection  by 
the  Office  of  Management  and  Budget 
("OMB"),  under  the  emergency 
prticessing  provisions  of  the  1995  Act. 
Approval  is  requested  to  be  effective 
September  4, 1996.  The  Commission,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  OMB  to  comment  on  the 
information  collection  contained  in  this 
First  Order  on  Reconsideration  as 
required  by  the  1995  Act  Public  and 
agency  comments  on  the  information 
collection  are  due  on  or  before  August 
30. 1996.  Comments  should  address:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utihty: 
(2)  the  accuracy  of  the  Commission's 
burden  estimates;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  OMB 
notification  of  action  is  requested 
September  4, 1996. 

14.  A  copy  of  any  comments  on  the 
infoimaUon  collection  cootBined  harain 
should  be  submitted  to  Dorothy 
Conway,  Federal  Communicatioiis 
Commission.  Room  234, 1919  M  Street, 
N.W.,  Washington,  DC  20554.  or  via  the 
Internet  to  dconwayWccgov  and  to 
Timothy  Fain,  OMB  Desk  OfBoer. 
10236,  NEOB.  725— 17th  Street.  N.W., 
Washington.  DC  20503  or  via  the 
Internet  to  fain — t@al.eop.gov.  For 
additional  information  concerning  the 
information  collections  contained 
herein  contact  Dorothy  Conway  at  202- 
418-0217,  or  via  the  Internet  at 
dconway9fcc.gov. 

V.  Ordering  Clauses 

15.  Accordingly,  it  is  Ordered  that 
NCTA's  Petition  for  Reconsidetation  in 
CS  Docket  No.  96-46  is  granted  in  part 
and  denied  in  part,  as  provided  herein. 

16.  It  is  further  ordered  that  pursuant 
to  Sections  4(i).  4(j).  651,  and  653  of  the 
Communications  Act  of  1934,  as 


.  amended,  47  U.S.C.  SJ  154(i).  154()). 
571,  and  573,  and  Section  302(b)(3)  of 
the  Telecommunications  Act  of  1996, 
the  requirements  and  policies  discussed 
in  this  First  Order  on  Reconsideration 
are  adopted. 

Fedoral  0>mnnininittimit  Commiisioo. 
WilUaa  F.  CalM. 
Acting  Secretary. 

Regnlatory  Flexibility  Analysis 

The  Federal  Communications 
Commission  certifies  that  the  Regulatory 
Flexibility  Act  is  not  applicable  to  the 
requirements  we  adopt  in  this  First 
Order  on  ReconsideiaUon.  There  will 
not  be  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibihty  Act  Entities 
directly  subject  to  the  requirements 
herein  are  large  corporations  engaged  in 
the  provision  of  video  programming 
services,  and  therefore  are  not  "smail 
raitities"  as  defined  by  the  Small 
Business  Act  We  are  nevertheless 
committed  to  reducing  the  regulatory 
burdens  on  small  communications 
services  companies  whenever  possible, 
consistent  with  our  other  public  interest 
responsibilities.  The  Secretary  shall 
send  a  copy  of  this  First  Order  on 
Recoosideration  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Sections  603(a)  and  605(b)  of  the 
Regulatory  Flexibility  Act  5  U.S.C 
§S  601,  etsei}.  (1981). 
Fodflisl  CommunicBtioiu  C^ommlsaion. 
IFR  Doc  96-19428  Filsd  »-2-g6:  IMS  un| 
■Ltan  oooc  sns-et-p 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMNSTRA'nON 

48  CFR  Pam  1801, 1802, 1803, 1804, 
1806, 1808, 1852 

Rawrtti  of  tlw  NASA  FAR  Sapptamant 
(NFS) 

AOStCY:  Office  of  Procurement.  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACnON:  Final  rule. 


:  Parts  1801  through  1806,  and 
clauses  affected  by  these  parts,  are 
revised  in  their  entirety.  The  numbering 
of  NFS  sections  has  been  changed  to 
indicate  the  exact  section  of  the  FAR 
being  implemented  or  supplemented. 

The  FAR  numbering  system  is  by  part, 
subpart,  section,  and  subsection,  for 
example  1.105-2.  Subdivisions  below 
these  numbers  are  designated  by 
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parenthetical  alpha  numerics  in  the 
following  se<juence:  (a)(l)(i)(A). 

The  NFS  "implements"  and 
"supplements"  the  FAR.  Implementing 
coverage  Is  that  which  directly  carries 
out  the  FAR  policies  and  prooBdures. 
Supplementing  coverage  is  that 
additional  information  not  required  by 
the  FAR  but  necessary  to  satisfy  the 
specific  needs  of  NASA. 

Numbering  of  NFS  text  implementing 
the  FAR  will  be  the  same  as  that  of  the 
related  FAR  text  when  the  NFS  coverage 
is  one  paragraph. 

Implementing  NFS  coverage 
exceeding  one  paragraph  is  numbered 
by  first  identifying  the  corresponding 
FAR  test  to  the  lowest  appropriate  FAR 
number  and  then  adding  the  NFS 
coverage.  To  indicate  where  the  FAR 
subdivision  ends  and  the  NFS  begins, 
the  NFS  coverage  is  identified  by 
skipping  a  sequence  in  the  (a)(l)(i)(A) 
alpha  numeric  subdivision  scheme.  For 
example,  four  paragraphs  implementing 
FAR  1.602-3(c)(7)  are  numbered 
1801.602-3(c)(7)(A).  (B),  (C),  and  (D) 
(instead  of  the  180t.B02-3(b)(l)  through 
(4)  in  the  current  NFS).  In  this  case,  the 
next  available  alpha  numeric 
subdivision  identifier  (i)  is  skipped  and 
the  NFS  coverage  starts  with  the 
subsequent  identifier  (A). 

NFS  text  that  supplements  the  FAR 
will  be  numbered  the  same  as  its  FAR 
counterpart  with  the  addition  of  a 
number  70  and  up.  For  example,  NFS 
supplement  of  FAR  subsection  1.105-3 
is  numbered  1801.105-370. 
Supplemental  text  exceeding  one 
paragraph  is  numbered  using  the 
prescribed  alpha  numeric  sequence 
without  skipping  a  unit. 

Parts  1801  tlirough  1806  use  the  new 
numbering  system.  Other  NFS  parts  will 
be  transitioned  as  the  NFS  rewrite 
progresses.  The  new  numbering  system 
wilfrequire  a  short  orientation  period. 
However,  it  will  prove  to  be  a 
significant  value  to  the  user  of  the  NFS 
in  that  it  will  clearly  and  precisely 
identify  the  associated  FAR  coverage,  as 
well  as  clearly  distinguish 
implementing  bom  supplementing 
coverage. 

EFf^CTVK  DATE:  August  5, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Thomas  OToole.  (202)  356-0478; 
Mr.  Bruce  King,  (202)  358-0461. 

BtJPPLaeiTARY  inforhation: 

Background 

The  National  Performance  Review 
urged  agencies  to  streamline  and  clarify 
their  regulations.  The  NFS  rewrite  ■ 
initiative  was  established  to  pursue 
these  goals  by  conducting  a  section  by 
section  review  of  the  NFS  to  verify  its 


accuracy,  relevancy,  and  validify.  The 
NFS  vtrill  be  rewritten  in  blocks  of  parts 
and  issued  through  Procurement 
Notices  (PNa).  Upon  completion  of  all 
parts,  the  NF^  will  be  reissued  in  a  new 
edition. 

Impact 

NASA  certifies  that  this  regulation 
wll  not  have  a  significant  economic 
impact  on  a  .substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  This  rules 
does  not  impose  any  reporting  or  record 
keeping  requirements  subject  to  the 
Paperwork  Reduction  Act. 

List  orSubiects  in  48  CFR  Parts  ISOl, 
1802. 1603, 1804. 1805, 1806,  and  1852 
GoTemmenl  procuremenL 


1801.603    Selection,  appointment,  and 
termination  of  sppointmanL 

1801.603-2    Selection. 

1801.670  DolegiUons  to  coDttacting 
officer's  technical  representatives 
(COTRs). 

Subpart  1101.7    Detanniiutwiis  and 


Deputy  Anociaied  Administrator  foe 
Procunnwttt 

Accordingly,  48  CFR  Parts  1801, 1802, 
1803, 1804, 1805, 1806,  and  1852  are 
amended  as  follows: 

1.-2.  Part  1801  is  revised  to  read  as 
follows: 

PART  1801— FEDERAL  ACQUtSmON 
REGULATIONS  SYSTEM 

1801.000    Scope  of  part. 

Subpait  1801 .1     Pnrpua,  AuHnrttjr, 


1801.103  Authority. 

1801.104  Applicability. 

1801.105  Issuance. 
1801.105-1    Publication  and  code 

arrangement. 
1801.105-2    Airangement  of  regulations. 
1801.105-3    Ckipies. 
1801.105-370    Internal  disseminatiOD. 

1801.106  0MB  approval  under  the 
Paperwork  Reduction  Act. 

Subpart  laoij    Administration 

1801.270  Aniendment  of  Regulation. 
1801.270-1     Revisions. 
1801.270-2    Procurement  Notices. 
1801.270-3    EOsctive  date. 
1801.270-4    Numbering. 

1801.271  NASA  procedures  for  FAR  and 
NFSdianges. 

1801.272  Procurement  Information 
Circulars. 

Subpart  IBOIJ    Agency  Acquisitien 

Begwlaliein 

1801.301    Policy. 

1801.303    Publication  and  codification. 

Snbpait  1101.4    Dariatiaot  From  die  FAR 

1 801 .400    Scope  of  subpart 
1801.471     Procedure  fior  requesting 
deviations. 

Subpart  1801.6    Caraar  Davatapmanl, 
Contracting  Autboilty,  and  RaaponalbWIIat 

1801.601    Ceneial. 

1 801 .602-3    Ratification  of  unauthorized 
rf>mmilm«nt^i 


1801.707    Signatory  authority. 
1801.770    Legal  review. 
Authority:  42  U.S.C.  2473(cKl) 

PART  1801— FEDERAL  ACQUIStTION 
REGULATIONS  SYSTEM 

1801.000    Scope  ol  part 

Tliis  part  sets  forth  general 
information  about  the  National 
Aeronautics  and  Space  Administration 
(NASA)  Federal  Acquisition  Regulations 
(FAR)  Supplement,  also  referred  to  as 
the  NFS. 

Stibpart  1801.1— Purpoaa,  Authority, 
laauance 

1801.103    Auttnrlty.  (NASA  lupplaawnts 
paragrapti  (a)) 

(a)  Under  the  following  authorities, 
the  Administrator  has  delegated  to  the 
Associate  Administrator  for 
Procurement  authority  to  prepare,  issue, 
and  maintain  the  NFS: 

(i)  The  National  Aeronautics  and 
Space  Act  of  1958  (Public  Law  85-568; 
42  U.S.C.  2451  et  seq.). 

(u)  10  U.S.C  chapter  137. 

(iii)  Other  statutory  authority. 

(iv)  FAR  subpart  1.3. 

1(01.104    AppMoabiaty. 

The  NFS  applies  to  all  acquisitions  as 
defined  in  FAR  Part  2  except  those 
expressly  excluded  by  the  FAR  or  this 
chapter. 

1801.106 


1801.106-1    PubScallan  and  ooda 
,.  (NASA  supptamantB 
I  (a)  and  (b)) 

(a)(i)  The  NFS  is  published  in  the 
sam»  publications  and  formats  as  the 
FAR 

(ii)  The  NFS  is  published  in 
"editions"  and  "versions."  An  "edition" 
is  a  loose-leaf  publication  of  the  entire 
regulation  and  is  denoted  by  the 
calendar  year  of  publication.  A 
"version"  is  the  basic  loose-leaf  edition 
NFS  with  all  NFS  Directive  (NFSD) 
change  pages  filed  up  to  and  including 
the  NFSD  number  that  corresponds  to 
the  "version"  number.  For  example,  for 
the  1989  edition  of  the  NFS,  Version 
89.3  consists  of  pages  from  NFSD  89-0 
(basic  NFS),  with  change  pages  filed 
firom  NFSDs  89-1,  89-2.  and  89-3. 

(b)  The  NFS  is  issued  as  chapter  18  of 
title  48,  Code  of  Federal  Regulations 
{CFBi. 


laot.lOS-S   Arrayawit  o«  ragiilaSona. 
|NA8A  aupplaiMnlB  pafayraph  ^)) 

(b)(lKA)  Numbering  of  NFS  text 
implementing  the  FAR  shall  be  the  same 
as  that  of  the  related  FAR  text,  except 
when  the  NFS  coverage  exceeds  one 
paragraph.  In  such  case  the  NFS  text  is 
numbered  by  skipping  a  unit  in  the  FAR 
1.105-2(b)(2)  prescritrad  numbering 
sequence.  For  example,  tvro  paragraphs 
implamsnting  FAR  1.10S-2(b)(l)  are 
numbered  1801.105-2(b)(l)  (A)  and  (B), 
rather  than  (1)  (i)  and  (ii).  Further 
subdivision  of  the  NFS  implementing 
paragraphs  would  follow  the  prescribed 
sequence  in  FAR  1.105(b)(2). 

(^)  NFS  text  that  supplemenU  the 
FAR  is  numbered  the  same  as  its  FAR 
counterpart  with  the  addition  of  a 
number  70  and  up.  For  example,  NFS 
supplement  of  FAR  subsection  1.105-3 
is  numbered  1801.105-370. 
Supplemental  text  exceeding  one 
paragraph  is  numbered  using  the  FAR 
1.105-2(b)(2)  prescribed  numbering 
sequence  without  skipping  a  unit 

(2)  Subdivision  numbering  below  the 
fourth  level  repeats  the  numbering 
sequence  using  italidzad  letten  and 
numbera. 

1801.106-3    Coplae(NASAparagraphe(1), 
«and(3)) 

(1)  Subscriptions  to  the  NFS  may  be 
obtained  by  writing  to  Superintendent 
of  Documents.  U.S.  Government 
Printing  Office  (GPO).  Washington,  DC 
20402,  or  by  calling  (202)  512-1800.  All 
requests  should  dte  the  NFS  GPO 
Subecription  Stock  No.  933-003-00000- 
1.  A  subscription  consists  of  the  basic 
edition,  plus  all  changes  issued  for  an 
indefinite  period.  The  prices  and 
periods  of  subscriptions  are  set  by  GPO. 

(2)  The  NFS  is  also  available  on  the 
Internet  (address:  hnp7/ 
www.hq.nasa.gov/offica/procurBment/ 
regs/nfstoc.htm). 

(3)  Copies  of  NASA  Handbooks 
(NHBs),  NASA  Management 
Instructions  (NMIs),  NASA  Policy 
Directives  (NPDs),  and  NASA 
Procedures  and  Guidelines  (NPCs)  may 
be  obtained  bom  NASA  Headquarters, 
Office  of  Management  Systems  and 
FadliUes  (Code  )M). 

1801.106-370    Intwnat  dtaaemtnaSon. 

The  Headquarters  Office  of 
Procurement  (Ckjde  HK).  (202-358- 
124B),  disbibutes  tiie  FAR,  Federal 
Acquisition  Circulan  (FACs),  the  NFS. 
NFSDs,  Procurement  Notices  (PNs),  and 
Procurement  Information  Circulars 
(PICs)  directly  to  NASA  Headquarters 
offices  and  installation  distribution 
points.  NASA  canter  persoimel  may  be 
placed  on  the  distribution  list  or  may 
obtain  extra  copies  by  contacting  the 


designated  distribution  point  for  their 
installation. 

1801.106    0MB  approval  undwflia 

Pipcnvoffc  Rtducllon  AcL  ^CASA 

(1)and«) 


(1)  NFS  requirements.  The  following 
OMB  control  niunbers  apply: 


NFS 
segment 

OMB 
control  No. 

1815.406-70(bH5KB)  

1815.608-72 

1819 „      

2700-0082 

2700-0080 
2700-0073 

1819.72 

1827 

1843 

2700-0078 
2700-0052 
2700-0054 

HFKtU 

2700-0003 

NF  667 _           

2700-0004 

NF  1018 

2700-0017 

(2)  Solicitations  and  contracts. 
Various  teqiUrements  in  a  solicitation  or 
contract,  generally  in  the  statement  of 
work,  are  not  tied  to  specific  paragraphs 
cleared  in  paragraph  (1)  of  this  section, 
yet  require  information  collection  or 
recordkeeping.  The  following  OMB 
control  nimibers  apply  to  these 
requirements:  2700-0086  (acquisitions 
up  to  $25,000),  2700-0087  (soUdUtions 
that  may  result  in  bids  or  proposals  not 
exceeding  $500,000).  2700-0085 
(solidtations  that  may  result  in  bids  or 
proposals  exceeding  $500,000),  2700- 
0088  (contracts  not  exceeding 
$500,000).  and  2700-0089  (contracts 
escceeding  $500,000). 

Subpcvt  1801.2— Amlnlstralion 

1801.270    Amendment  of  regulaUon. 

1801.270-1    Revlalona. 

The  NFS  is  amended  by  publishing 
amendments  in  the  Federal  Register 
and  issuing  NFSDs  containing  loose-leaf 
replacement  pages  revising  various 
segments  of  it  (also  see  1801.270-2). 
Each  replacement  page  bears  the  NFSD 
number  and  page  number  at  the  top.  A 
vetticai  bar  at  the  side  of  a  line  in(^cates 
that  a  change  has  been  mads  within  that 
line. 

1801.270-2    Precursmant  NoOeaa. 

(a)  The  NFS  is  amended  by  publishing 
amendments  in  the  Federal  Register 
and  issuing  Procurement  Notices  (PNs) 
when  it  is  necessary  or  advisable  to 
change  the  NFS  in  advance  of  an  t4FSD. 

(b)  Unless  otherwise  indicated,  each 
PN  remains  in  effect  until  the  e^ctive 
date  of  the  subsequent  NFSD 
incorporating  the  PN  or  until 
spedfically  canceled. 


1(01.27«-S    ENKawdBM. 

(a)  Compliance  with  a  revision  to  the 
NFS  shall  be  in  accordance  with  the 
NFSD  or  PN  containing  the  revision. 

(b)  Unless  otherwise  stated, 
solidtations  that  have  been  issued,  and 
bilateral  agreements  for  which 
negotiations  have  been  completed, 
before  the  receipt  of  new  or  revised 
contrad  clauses  need  not  be  amended  to 
indude  the  new  or  revised  clauses  if 
induding  them  would  unduly  delay  the 
acquisition.  , 

1801.27D-*    Numbsitng. 

NFSDs  and  PNs  are  numbered 
consecutively,  prefixed  by  the  last  two 
digits  of  the  calendar  year  of  issuance  of 
the  current  edition  of  the  NFS. 

1801.271    NASA  praoadursa  lor  FAR  and 
NFSc 


(a)  Informal  suggestions  for  improving 
the  NFS.  induding  correction  of  eiron, 
should  be  direded  to  the  Headquarten 
Office  of  Procurement  (Code  HK). 

(b)  (1)  Formal  requests  for  changes  to 
the  FAR  or  the  NFS  should  be  written 
and  contain 

(i)  A  description  of  the  problem  the 
suggested  revision  is  designed  to  cure, 

(ii)  The  revision  in  the  form  of  a 
marked-up  copy  of  the  current  FAR  or 
NFS  language  or  the  text  of  any 
additional  language, 

(iii).The  consequences  of  making  no 
change  and  the  benefits  to  be  expected 
bom  a  change,  and 

(iv)  Any  other  information  necessary 
for  imderstanding  the  situation,  such  as 
relationship  between  FAR  and  NFS 
coverage,  legal  opinions,  coordination 
with  other  offices,  and  existing 
agreements. 

(2)  Formal  requests  for  FAR  and  NFS 
changes  should  be  sent  to  Code  HK. 
Requests  from  Headquarters  offices 
should  originate  at  the  division  level  or 
higher,  while  installation  requests 
shoidd  be  signed  at  the  procurement 
officer  or  higher  level. 

1801.272    Precuremant  Intonnallon 
Cliculars. 

(a)  The  Procurement  Information 
Circular  (PIC)  is  used  for  internal 
dissemination  of  procurement-related 
information  and  directives  not  suitable 
for  inclusion  in  the  NFS.  Code  HK  is 
responsible  for  issuing  PICs. 

(b)  PICs  are  mmibeted  on  a  calendar 
yeer  basis,  begiiming  with  number  1, 
prefixed  by  the  last  two  digits  of  the 
year. 
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Subpart  laoiJ    Agancy  Acquianian 
RaguMkma 

1801.«>1    Polley.  (NASA  npptMmnM 
iMandM) 


(C)  A  policy  that  requires  the  NASA 
installation  to  maintain  copies  of 
unsuccessful  ofiera. 


(a)  (2)  Heads  of  NASA  field 
installations  may  prescribe  policies  and 
procedures  that  do  not  have  a 
significant  effect  beyond  the  internal 
operating  procedures  of  their 
installations.  All  other  policies, 
procedures,  and  solicitation  and 
contract  provisions  and  clauses  must  be 
forwarded  to  the  Headquarters  Office  of 
Procurement  (Code  HK)  for  approval  in 
accordance  with  1801.Z71(b). 

(b)  (i)  41  U.S.C  4t8b  requires 
publication  of  NFS  changes  for  public 
comment  where  there  will  be  a 
significant  effect  beyond  the  internal 
operating  procedures  of  the  agency  or  a 
significant  cost  or  administrative  impact 
on  contractors  or  offerors.  However,  it 
does  not  define  "significant  efibct 
beyond  the  internal  operating 
procedures"  or  "significant  cost  or 
administrative  impact."  Examples  of 
policies  or  procedures  that  fall  in  either 
of  these  categories  are: 

(A)  A  contract  clause  requiring 
contractors  to  take  precautions  to  avoid 
inpiry  to  Florida  manatees,  which  have 
beisn  designated  as  an  endangered 
species,  has  a  significant  cost  impact  for 
contractors  who  must  obtain  protective 
devices  far  boat  propellers  and -take 
other  safety  actions. 

(B)  A  contract  clause  requiring 
contractors  to  follow  the  Government's 
holiday  schedule,  thereby  disallowing 
premium  pay  for  work  on  contractor- 
designated  KoUdays.  will  have  an  eOect 
outside  the  internal  operating 
procedures  of  the  agency. 

(C)  A  contract  clause  requiring 
contractors  to  segregate  costs  by 
appropriations  will  affect  the 
contractor's  internal  accounting  system 
and  have  a  significant  impact. 

(D)  Requiring  contractor  compliance 
with  NASA's  Space  Transportation 
System  Personnel  Reliability  Program 
will  have^n  effect  outside  the  internal 
operating  procedures  of  the  agency. 

(ii)  In  contrast,  the  following  would 
not  have  to  be  publicized  for  public 

(A)  Seouity  procedures  for 
identifying  and  badging  contractor 
personnel  to  obtain  access  at  a  NASA 
installation. 

(B)  A  one-time  requirement  in  a 
construction  contract  for  the  oantractor 
to  develop  a  placement  plan  and  for 
inspection  prior  to  any  concrete  being 
placed.  (This  is  a  part  of  the 
spedficatioa  or  statement  of  work.) 


1801  JOS 

(NASA  euppleiiieof  pawgnph  W) 

(a)  Part,  subpart,  and  section  numbers 
70  through  89  are  reserved  for  NFS 
supplementary  material  for  which  there 
is  no  FAR  counterpart. 

Subpart  1601,4   Oavladona  From  ttw 
FAR 

1801.400    Scope  of  subpart 

This  subpart  prescribes  the  policies 
and  procedures  for  authorizing 
deviations  from  the  FAR  and  the  NFS. 

1801.471    Proeedure  lor  requesting 


(a)  Requests  for  authority  to  deviate 
from  the  FAR  or  the  NFS  shall  be 
submitted  by  the  Procurement  Officer  to 
the  Headquarters  Office  of  Procurement 
(Code  HS). 

(b)  Each  request  for  a  deviation  shall 
contain,  as  a  minimum — 

(1)  Identification  of  the  FAR  or  the 
NFS  requirement  from  which  a 
deviation  is  sought: 

(2)  A  full  description  of  the  deviation, 
the  circumstances  in  which  it  will  be 
used,  and  the  specific  contract  action(s) 
to  which  it  applies; 

(3)  A  description  of  its  intended 
effect; 

(4)  A  statement  as  to  whether  the 
deviation  has  been  requested  previously 
and,  if  so,  the  circtunsiances  of  the 
previous  request: 

(5)  Identification  of  the  conlractor(s) 
and  the  contract(s)  affected,  including 
dollar  value(s); 

(8)  Detailed  reasons  supporting  the 
request,  including  any  pertinent 
background  information;  and 

(7)  A  copy  of  counsel's  concurrence  or 
conunents. 

(c)  In  addition  to  the  information 
required  by  1801.471(b).  requests  for 
individual  deviations  from  FAR  cost 
principles  under  FAR  31.101  should 
include  a  copy  of  the  contractor's 
request  for  cost  allowance. 


Subpart  1801 .6— Caraar  Davatopmant, 
Contracting  AutiMrtty,  and 


1801.001    Qanaral. 

The  authority  to  contract  for 
authorized  supplies  and  services  is 
delegated  to  the  Associate 
Administrator  for  Procurement  and 
installation  officials  by  NPD  5101.32. 


iaoi.aas-l  fMNkaSanofii 

■  PIASA  SiWIIIIWSlUS 
iMandieU 
(b)  Policy.  Individuals  making 
unauthorized  commitments  may  be 
subject  to  disciplinary  action,  and  the 
issue  may  be  referred  to  the  Office  of 
Inspector  General. 

(c)(7)  The  authority  in  FAR  1.602-3 
may  be  exercised  only  when — 

(A)  The  Government  employee  who 
made  the  unauthorized  commitment,  or 
his/her  supervisor,  if  appropriate, 
initiates  a  procurement  request  in 
accordance  with  1804.7301. 

(B)  The  prociuement  request  and/or 
accompanying  documentation  identifies 
the  individual  who  made  the 
unauthorized  commitment,  and 
includes  a  statement  signed  by  the 
individual  that  explains  why  normal 
acquisition  procedures  were  not 
followed,  explains  why  the  firm  was 
selected,  lists  other  sources  considered, 
describes  the  work,  and  estimates  or 
states  the  agreed  price.  If  the 
Government  representative  who  made 
the  unauthorized  commitment  is  no 
longer  available,  appropriate  program 
personnel  shall  provide  the  information 
described  in  this  paragraph. 

(C)  The  procurement  request  is 
submitted  through  the  director  of  the 
cognizant  program  office  at  the 
contracting  activity,  or  comparable 
official.  In  the  procurement  request,  the 
director  shall  describe  measures  taken 
to  prevent  the  recurrence  of  the 
unauthorized  commitment. 

1801.603    SstocHon,  sppoinunenl,  and 
Mnninaaafi  at  sppoinlnMnt 

1801.003-2    OelecMon. 

Normally,  only  GS-1102  and  -1105 
personnel  with  the  proper  training  and 
experience  may  be  appointed 
contracting  officers  and  only  when  a 
valid  organizational  need  can  be 
demonstrated. 

1801.870    Oelegllons  to  oonlwcting 
offlcar's  Isohnlcal  miieeeiilalliwi  (COTRa). 
A  COTR  delegation  may  be  made  only 
by  the  contracting  officer  cognizant  of 
that  contract  at  the  time  the  delegation 
is  made.  If  the  cognizant  contracting 
officer  is  absent,  the  delegation  letter 
may  be  signed  by  a  warranted 
contracting  officer  at  any  level  above  the 
cognizant  contracting  officer.  An 
individual  COTR  may  have  only  the 
duties  specifically  identified  in  a 
written  delegation  to  him  or  her  by 
name  (i.e.,  COTR  duties  may  not  be 
delegated  to  a  position)  and  has  no 
authority  to  exceed  them.  COTRs  should 
be  informed  that  they  may  be  personally 
liable  for  unauthorized  commitments. 
Contracting  officer  authority  to  sign  or 


authorize  contractual  instruments  shall 
not  be  delegated  through  a  OOTR 
designation  or  by  any  means  other  than 
a  contracting  officer  waiisnt. 

Subpart  1801.7— Dalannlnatlona  and 
Flndinga 

180l.7(rr   Signaloryauawnty. 

Signatory  authority  for  determinations 
and  findings  (O&Fs)  is  specified  in  the 
FAR  or  the  NFS  text  for  the  associated 
subject  matter.  The  Administrator  may 
make  any  of  the  D&Fs  that  may  be  made 
by  the  Associate  Administrator  for 
Procurement  or  by  a  contracting  officer. 

1801.770    Ijtgtinnlmi. 

Each  D&F,  including  class  D&Fs,  shall 
be  reviewed  by  counsel  for  form  and 
legality  before  signature  by  tlie 
approving  authority. 

3.  Part  1802  is  revised  to  read  as 
follows; 

PAim802-OEF«NT1ON8  OF  WOnOS 
ANDTEHMS 

1802.000    Scope  of  part 
Subpart  1802.1— OsanMens 
1802.101    Definitioiu. 
MAmkr  42  U.S.C  2473(cHl) 

PART  1802-OEFmrnON8  OF  WORDS 
ANDTERMS  v 

180U00   Scope  Of  pert 

Commonly  used  words  and  terms  are 
defined  in  FAR  subpart  2.1.  This  port 
1802  gives  NASA-specific  meanings  for 
some  of  these  words  and  terms  and 
defines  other  words  and  terms 
commonly  used  in  the  NASA 
acquisition  process. 

Subpart  1802.1— Daflnmons 

1802.101    DaflnMona. 

Administrator  means  the 
Administrator  or  Deputy  Administrator 
of  NASA. 

Contracting  activity  in  NASA 
indudes  the  NASA  Headquarters 
installation  and  the  following  field 
iiurtallations:  Ames  Research  Center, 
Dryden  Flight  Research  Center,  Goddard 
Space  Flight  Center,  Johnson  Space 
Center,  Keimedy  Space  Center,  Langley 
Research  Center,  Lewis  Research  Center, 
Marshall  Space  Flight  Center,  Space 
Station  Program  Office  and  Stennis 
Space  Center. 

Head  of  the  agency  or  agency  head 
means  the  Administrator  or  Deputy 
Administrator  of  NASA. 

Head  of  the  contracting  activity 
means,  for  field  installations,  the 
Director  or  other  head  and,  fbr  NASA 
Headquarters,  the  Associate 


Administrator  for  Headqiurtsis 
Operationa. 

iVocursnient  officer  msens  the  chief 
of  the  coDtracting  office,  as  defined  in 
PAR  2.101. 

Senior  Procureaient  Executive  means 
the  Associate  Administrator  or  Deputy 
Associate  Administrator  fbr 
Procurement,  Office  of  Procurement, 
NASA  Headquarters  (Code  H). 

4.  Part  1803  is  revised  to  read  as 
follows: 

PART  1803— IMPROPER  BUSINESS 
PRACnCS  AND  PERSONAL 
CONFUCTB  OF  MTEREST 


Subpart  1803.1- 

1803.101    Standards  of  conduct 

ia03. 101-1    GaneisL 

1803.101-2    Solidlatioa  and  acceptance  of 

gratuities  by  Govemmeat  penoxuieL 
1803.104     ProcuTOusnl  intagiity. 
1803.104-4    DeBnitions. 
1803.104-5    Disdoeure,  pnitaction,  and 

marldng  of  proprietary  and  source 

selection  informatioa. 
1803.104-7    Postamploynwnl  restrictions 

applicable  to  Govenunent  offican  and 

empknees  serring  •*  pTDCumnant 

offlcius  and  coftScstiaos  required  bom 

procorement  oCBctals  laaving 

Government  aarvloeL 
1803.104-6    Knowing  vtolaUans,  duty  to 

inquire,  and  ethics  advisory  opinions. 
1803.104-11     Procsesiog  violadons  or 

possible  violations. 
1803.104-12    Ethics  program  training 

requirements. 

Subpart  1803.2— Contract  or  GrabMss  M 


1803.203    Reporting  suspected  violations  of 
the  Gratuities  cLauso. 

Subpart  1803.3— naporta  of  Suepedsd 
AndtrustVlaMlons 

1 803. 303    Repotting  suspected  antitrust 
violationa. 

8ubpart1803.S— Other  hnpraper  Buslneaa 


1803.S02    Subcontractor  kickbacks. 

Subpart  1803.6— Contracts  With 
Oovemmanl  Employeee  or  Organlaaona 
Owned  or  ConlroHed  by  Than 

1803.602     ExcepUons. 

Subpart  1803.7- Voiding  and  neaclnding 
Contracts 

1803.704  Policy. 

1803.705  Procedures. 

Subpart  1803.8— UmHation  on  the  Payment 
of  Funds  to  Influence  Fsdsnl  TianaacHona 
1803.804    Policy. 

1803.806    I'rocusing  suspected  violationa. 
Aodwitiy:  42  U.S.C  2473(c)(1) 


PART 

PRACTICE*  AND  PERSONAL 

CONFUCTS  OF  INTEREST 

Subpart1803.1— SalaguMda. 

1801.101-1    QanaraL 

The  statutory  prohiUtions  and  their 
appUcation  to  NASA  personnel  ore 
discussed  in  NHB  1900.1,  Standanls  of 
Conduct  for  NASA  Employees,  and 
NHB  1000.2,  Standards  of  Conduct  for 
NASA  Special  Government  Employees. 
All  NASA  personnel  involved  in 
acquisitions  shall  become  fenniiim.  with 
thoe  statutory  prohibitions.  Any 
questions  concerning  them  shall  be 
refaned  to  legal  coimsel.  In  sdilitioa  to 
criminal  penalties;  the  statutes  provide, 
that  transsctians  entered  into  in 
violation  of  theae  prohibitions  ore 
voidable  (18  U.S.C  218). 

iaoi.ioi-« 
grabdSeabyt 

Any  suspected  violations  shall  be 
reported  promptly  to  the  installatiaa's 
Office  of  Inspector  GeneraL  (See 
Standards  of  Conduct  for  NASA 
Employees,  NHB  1900.1.) 

1803.104    Procursmant  imsgrily. 
1803.104-4    IMMUona. 

Designated  agency  ethics  official 
means  for  Headquarters,  the  General 
Counsel,  and  the  Associate  General 
Counsel  for  General  Law,  and  for  each 
center,  the  Chief  Couiiael. 

1803.104-B    nectoeurs,  pro«M)«on.  end 
marMng  of  proprletwy  and  source  asleoSon 
•nformallofL  (NASA  supptemsnts 
paragraphaMondM) 

(c)(i)  The  originator  of  infonnalian 
that  may  be  source  selection 
information  shall  consult  with  the 
contracting  officer  or  the  procurement 
officer,  who  shall  determine  whether 
the  information  is  source  selection 
Information.  NASA  persoimel 
responsible  for  preparing  material 
described  in  FAR  3.104-^)(2)(i) 
tlirough  (ix)  shall  assure  that  the 
material  is  marked  with  the  legend  in 
FAR  3.104-S(c)  at  the  time  the  material 
is  prepared. 

(ii)  Unless  marked  with  the  legend 
"SOURCE  SELECTION 
INFORMATION— SEE  FAR  3.104, "  draft 
specifications,  purchase  descriptions, 
and  statements  of  work  are  not 
considered  source  selection  information 
and  may  be  released  during  a  market 
survey  in  order  to  determine  the 
capabilities  of  potential  competitive 
sources  (see  FAR  subpart  7.1),  All 
documents,  once  released,  must  remain 
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availsble  to  tlia  public  until  the 
conclusion  of  tlie  acquisitioa. 

(d)(l}  Government  employees  serving 
in  the  following  positions  aie 
authorized  access  to  proprietary  or 
source  selection  information,  but  only  to 
the  extent  necessary  to  perform  their 
official  duties: 

(A)  Personnel  participating  in  source 
evaluation  board  (SEB)  procedures 
under  1870.303,  App.  I,  or  personnel 
evaluating  an  oHeior's  or  bidder's 
technical  or  cost  proposal  under  other 
competitivs  procedures,  and  personnel 
evaluating  protests. 

(B)  Personnel  assigned  to  the 
contracting  office. 

(C)  The  initiator  of  the  procurement 
request  (to  include  the  official  having 
principal  technical  cognixance  over  the 
requirement). 

(D)  Small  business  specialists. 

(E)  Personnel  assigned  to  counsel's 
office. 

(F)  Personnel  aaslgnad  to  the  Defense 
Contract  Audit  Agency  and  contract 
administration  offices  of  the  Department 
ofDeieose. 

(C)  Personnel  responsible  for  the 
review  and  approval  of  documents  in 
accordance  with  the  Master  Buy  Plan 
Procedure  in  subpart  1807.71. 

(H)  Other  government  employees 
authorixed  by  the  contracting  officer. 

(I]  Supervisors,  at  any  level,  of  the 
personnel  listed  In  paragraphs 
1803.104-5(d)(l)  (A)  through  (H). 

0)  Duly  designated  ombudsman. 

(3)  For  contracts  and  contract 
modifications  over  SIOO.OOO,  release  of 
proprietary  or  source  selection 
information  to  another  Government 
activity  shsll  be  made  by  a  letter  citing 
the  (^ligation  under  FAR  3.104-S(d)  to 
""i"'"'"  a  list  of  persons  or  classes  of 
persons  authorized  access  to  proprietary 
or  source  selection  information  and  to 
provide  the  list  to  the  contracting  officer 
fm  the  contract  file. 


empioysea  aenftaQ  as  pfQoumiMit  ofHoWe 


prooofSMMiit  ofRciaH  MawiiQ  QovanHMin 
lantoa.  ptASA  auppltnwnta  paragr^ih  W) 

(a)  The  contiactlng  officer  shall  obtain 
the  following  certification  from  any 
procurement  official  leaving  the 
Government  or  transferring  to  another 
Govenunent  agency  or  any  contractor 
employee  serving  as  a  procurement 
official  who  ceases  performance  of  those 
duties  during  the  conduct  of  an 
aoqiiisitinn  expected  to  result  in  a 
contract  or  mixlification  in  excess  of 
S100.000. 
(Csitifiiatiaa) 


PROCUREMENT  OFFICIAL  CERTIFICATION 
UPON  TERMINATION  OF  GOVERNMENT 
SERVICE 

I,  [Name  of  pnxnirement  officiai),  hereby 
certify  that  I  imdentand  the  continuing 
obltgatioo  under  Section  27  of  tlia  Office  of 
Fedenl  Piocunmsnt  Policy  Ad  (41  U.S.C 
423)  not  to  diadoee  proprietary  or  aouroe 
■election  inftomation  relating  to  any  ongoing 
acquisitioo  far  wlilcfa  I  tiave  lerved  as  a 
procurameDt  official. 

Signature  of  procurement  offldal  and  date 


Identify  applicable  acquisitioni  (ooee  for 
which  awardi  have  not  been  made  at  the 
time  of  the  piocuiemont  oCGcial's  departure): 

THIS  CSRTinCATION  CONCERNS  A 
MATTER  WITHIN  THB  JURISDICTION  OF 
AN  AGENCY  OF  THE  UNTTBD  STATES 
AND  THE  MAKING  OF  A  FALSE. 

ncrmous.  or  fraudulent 

CERTIFICATION  MAY  RENDER  THE 
MAKER  SUBJECT  "TO  PROSECUTION 
UNDER  TITLE  18,  IWTTBD  STATES  CODE. 
SECTION  1001. 
(End  of  certification) 

1M3.1(M-B   Knowing  vtokOona,  duty  to 
kiqiilieb  aid  adilGa  adviaofy  opiniona. 

When  a  contracting  officer  has  not 
been  appointed,  questions  regarding 
whether  information  is  proprietsry  or 
source  aalection  information  shall  bd 
referred  to  the  procurement  officer. 

ia(».104-11    Preoa«ina«toMloneor 
poMlbto  vIoMlons.  plASA  MippltfMnti 
patagrafiHe  (a),  p>)  and  (I)) 

(a)(1)  The  Procurement  Officer  is  the 
individual  designated  to  receive  the 
contracting  officer's  report  of  violations 
in  accordance  with  FAR  3.104-11. 

(b)  The  head  of  the  contracting 
activity  (HCA)  or  designee  shall  refer  all 
infonnatlon  describing  an  actual  or 
possible  violation  to  the  installation's 
cotmsel  and  inspector  genersl  staff  and 
to  the  Associate  Administrator  for 
Procurement  (Code  HS). 

(f)  When  the  HCA  or  designee 
determines  that  award  is  justified  by 
urgent  snd  compelling  drounstances  or 
is  otherwise  in  die  interest  of  the 
Govenunent,  then  that  official  shall 
submit  a  copy  of  the  determination  to 
the  Associate  Administrator  for 
Procurement  (Attn:  Code  HS) 
simultaneous  with  transmittal  to  the 
Adminixtratw. 

IMa.104-12    EtMcapngrMtlraMng 
.(NASAaupplanwnta 
>W) 

(a)(3)  Individuals  who  will  serve  as 
procurement  officials  shall  complete 
either  Optional  Form  333  or  the 
following  certification.  The  Privacy  Act 
Notice  is  intended  for  use  when  either 
the  executed  Optional  Form  333  or  the 
executed  certification  will  be  filed  in 
the  employee's  official  personnel  file 
and  a  social  security  number  is  needed. 


When  an  individual's  social  security 
number  is  being  requested.  Centers  may 
use  the  attached  Privacy  Act  Notice  or 
an  appropriate  alternative  Privacy  Act 
Notice,  file  Privacy  Act  Nottce  may  be 
omitted  if  a  social  security  number  is 
tmt  being  requested. 
(Cartificstian) 

PROCUREMENT  INTEGRITY 
CERTIFICATION  FOR  PROCUREMENT 
OFFICIALS 

As  a  condition  of  serving  as  a  procurement 
ofBdal,  I.  INams),  hereby  certify  that  I  am 
faiwilUr  with  the  provisions  of  subsections 
27(b).  (c),  and  (e)  of  the  Office  of  Fedenl 
Procurement  Policy  Act  (41  U.S.C  423)  as 
amended  by  iection  S14  of  Public  Law  101- 
189. 1  further  certify  that  I  will  not  engage  in 
any  conduct  proliibitad  by  such  tubeectionf 
and  will  report  immediately  to  the 
contracting  officer  any  tnfoimatlon 
coDcemlng  a  violation  or  pof  sibie  violation 
of  subtections  27  (a),  (b),  (d),  or  (f)  of  the  Act 
and  applicable  implementing  ragulatlona.  A 
written  eimlanatlnn  of  aubsectiona  27(a) 
through  (f)  has  been  made  available  to  me.  I 
undentood  that,  should  I  leave  the 
Government  during  the  conduct  of  an 
acquisition  for  which  1  have  served  as  a 
procurement  official,  I  have  a  continuing 
obligation  under  iection  27  not  to  diacloee 
proprietary  or  aource  selection  information 
relating  to  the  acquisitioa  and  a  requirement 
to  ao  certify. 

I  tmdentand  that  my  execution  of  this 
certlficstioa  does  not  make  me  a 
Pipcurement  official,  nor  will  it  be  utilized 
to  establish  that  1  am  a  procurement  officiaL 

Signature  and  date 
(End  of  certification) 
(Notice) 
Name 

Social  Security  Number 
PRIVACY  ACT  NOTICE  TO  EMPLOYEES 
ANDOFTICLUS 

In  accordance  vrith  the  Privacy  Act  of 
1S74,  as  amended  (S  U.S.C  S52a).  the 
following  notice  is  provided:  AUTHORITY 
FOR  COLLECTION  OF  INFORMATION:  41 
U.S.C  423  and  Executive  Order  9397.  Your 
signature  on  the  Procurement  Integrify 
Certification  for  Procurement  Officials  and 
disclosure  of  your  Social  Security  Number 
are  voluntary,  but  possible  e^cts  upon  you 
if  the  certification  is  not  signed  and  the 
Social  Security  Number  is  not  provided 
include  the  following: 

Disqualification  &om  particular  work  or 
duty  assigimients,  or  from  the  position  for 
which  you  have  applied  or  which  you 
currenUy  hold,  or  other  appropriate  action,  or 
administrative  delay  in  processing  your 
certification. 

Principal  purpoee  for  collaction  of  thia 
infonnatioa: 

To  obtain  and  maintain  a  completed 
certification  from  any  person  designated  as  a 
"Pitxnjrement  Ofiicial,"  as  defined  by  41 
U.S.C  423  and  applicable  acquisition 
regulations. 

Routme  uses  which  may  be  made  of  the 
collected  informstioc: 

Transfers  to  Federal,  state,  local,  or  foreign 
agencies  when  relevant  to  civil,  criminal. 


adminiatratlve,  or  regulatory  iavestigatioTM  or 
proceedings,  including  transfer  to  the  Office 
of  Government  Ethics  in  connection  with  its 
program  oversight  responsibilities,  or 
pursuant  to  a  request  by  any  appropriate 
Pederel  agency  in  connection  with  hiring, 
retention,  or  grievance  of  an  employee  or 
applicant,  the  issuance  of  a  securify 
clesrence,  the  award  or  administration  of  a 
contract,  the  issuance  of  a  licenae,  grant,  or 
other  l>enefit,  to  committees  of  the  Congress, 
or  any  other  use  specified  by  the  Office  of 
Personnel  Management  (OPM)  in  the  system 
of  records  entitled  "PM/GOT-1.  Ganeral 
Persoimel  Records,"  as  published  in  the 
Fedaral  Register  periodically  by  OPM. 
(End  of  Notice) 

Subpart  1803.2— Contract  or  Qcatuttlaa 
to  Oovammant  ParaoniMi 

180S.201    naportngeuipaoladvtaMions 
ol  We  Qntuniae  elauaa. 

Any  suspected  violations  of  the  clause 
at  FAR  52.203-3.  Gratuities,  shall  be 
reported  to  the  installation's  Office  of 
Inspector  General. 

Subpart  1803 J    rtaporta  of  Suapadad 
AnOlnial  VIoMiaoa 

laOLSM    Reporting  auapsciad  anWiuat 
^Wadona.  <MA8A  lupplainanta  parage ipha 
Mand(d» 

(b)(i)  When  offers  are  received  that,  in 
the  opinion  of  the  contracting  officer, 
indicate  possible  antitrust  violations, 
the  contracting  officer  shall  report  the 
circumstances  to  the  General  Counsel. 
NASA  Headquarters,  through  the  Office 
of  Procurement  (Code  HS).  Reports 
should  not  be  submitted  automatically 
but  only  when  there  is  reason  to  believe 
the  offers  may  not  have  been  arrived  at 
independently.  These  reports  shall  be 
submitted  widi  conformed  copies  of 
bids  or  proposals,  contract  documents, 
and  other  supporting  data,  and  shall  set 
forth— 

(A)  The  noncompetitive  pattern  or 
situation  under  consideration; 

(B)  Purchase  experience  in  the  same 
product  or  service  for  a  reasonable 
period  (one  or  more  years)  preceding 
receipt  of  the  oSars  imder 
consideration,  including  unit  and  total 
contract  prices  and  abstracts  of  bids; 

(C)  Community  of  financial  interest 
among  offerors,  insofar  as  it  is  luiown; 

(D)  The  extent,  if  any.  to  which 
specification  requirements  or  patents 
restrict  competition; 

(E)  Any  information  available  about 
the  pricing  system  employed  in  offers 
believed  to  reflect  noncompetitive 
practices;  and 

(F)  Any  other  pertinent  information, 
(ii)  Evidence  of  practices  that,  in  the 

opinion  of  he  General  Counsel.  NASA 
Headquarters,  may  violate  the  antitrust 
laws  shall  be  forwarded  to  the  Attorney 


General  of  the  United  States  (see  FAR 
3.303). 

(d)  The  contracting  officer  shall 
submit  the  identical  bid  report  required 
by  FAR  3.303(d)  to  NASA  Heedquarters. 
Office  of  Procurement  (Code  HS).  The 
report  shall  include  the  reasons  for 
suspecting  collusion.  Code  tlS  shall 
forward  a  copy  to  the  NASA  Office  of 
the  Inspector  General. 

Subpart  1803.5— Olhar  hnpropar 
Buainaaa  Praetlcaa 

18M.S02    8ul)uiiiliai.4ef  Mettadia. 
Contracting  officers  shall  report 
suspected  violations  of  the  Anti- 
Kickback  Act  in  accordance  with 
1809.470. 

Subpart  180«.»-CanMcta  With 
Qovatimiem  Employaaa  or 
Organttatlona  Oiwied  of  CoHUoWail  by 
Thani 

1803.M2    Excapttona. 

The  Associate  Administrator  for 
Procurement  has  been  delegated  the 
authority  to  authorize  an  exception  to 
the  policy  in  FAR  3.601.  The  Associete 
Adininistrator  for  Procurement  has 
redelegated  this  authority  to  the  heads 
of  contracting  activities  (HCAs)  for 
individual  actions  in  the  aggregate  of 
$100,000  and  below,  inclusive  of 
follow-on  acquisitions,  with 
concurrence  by  the  HCA's  Office  of 
Chief  Counsel.  All  requests  above  the 
HCA's  authority  shall  be  Forwarded  to 
the  Associate  Administrator  for 
Procurement  (Code  HS)  for  approval. 

Subpart  1803.7- Voiding  and 
Raactnding  Contracta 

1803.704    Policy.  (NASA  aupplemanis 
paragtapH  (a)) 

(a)  The  Associate  Adininistrator  for 
Procurement  has  been  delegated 
authority  to  void  or  rescind  contracts 
when  there  is  a  final  conviction  for 
violation  of  18  U.S.C.  201-224  (Bribery, 
Graft  and  ConDicts  of  Interest)  relating 
to  them. 


1803.706 

Procurement  officers  shall  make 
reports  to  the  Associate  Administrator 
for  Procurement  (Code  HS).  The 
Associate  Administrator  for 
Procurement  is  responsible  for  the 
actions,  notices,  and  decisions  required 
by  FAR  3.70S(c).  (d),  and  (e). 

Subpart  1803.8— Limitation  on  ttw 
Payment  of  Funda  to  Influanca  Fadaial 


180SJ04   Policy 

Prociuement  officers  shall  forward 
one  copy  of  each  Disclosuie  of  Lobbying 


Activities  (SF-LLL)  fiimished  ptusuant 
to  FAR  3.803  to  the  Office  of 
Procurement  (Code  HS).  The  original 
shall  be  retained  in  the  contract  file. 
Forms  shall  be  submitted  semi-annually 
by  April  15th  for  the  six-month  period 
ending  March  31st,  and  by  Octtiber  15th 
for  the  period  ending  September  30th. 

1803.808    Proceeeing  euipectad  vkjlatloiia. 

The  Associate  Administrator  for 
Prociuement  (Code  HS)  is  the 
designated  official  to  whom  suspected 
violations  of  the  Act  shall  be  referred. 

S.  Part  1804  is  revised  as  set  forth 
below: 

PART  1804— ADMINISTRATIVE 
MATTERS 

Sidipeit  1804.1    Ceatract  EuGuUve 

1804.103    Contract  clause. 
1804.170    Contract  eOective  date. 

S^part1i04J    Camract  DistrOMliaa 

1804.202    Agency  distribution  requirements. 

Sebpart  1804.4  Safeguarding  Oaaai&d 
Informatiim  Within  ledlMbry 
1804.402  General 
1804.404-70    Contract  clause. 
1804.470    Securify  requirements  for 

unclassified  automated  information 

resources. 
1804.470-1     Scope. 
1804.470-2     Policy. 
1804.470-3    Contract  clauses. 

Subpart  1804.6    Conliact  Raportiag 

1804.601  Itecord  requirements. 

1804.602  Federal  Procurement  Data  System. 

1804.670  Individual  Procurement  Action 
Report  (NASA  Form  507  series). 

1804.670-1     Applicability  and  coverage. 

1804.670-2    Submission  due  dale. 

1804.670-3    Preparing  Individual 

Pnx:ureraent  Action  Reports  (NASA 
Forms  507.  507 A,  507B.  507G.  and 
S07M). 

1804.671  Committee  on  Academic  Science 
and  Engineering  (CA.S.E.)  Report 

Subpart  1104.8    Gsvomieat  Costfracl  Filea 

1804.802-70    Handling  of  classified 
material. 

1804.803  Contents  of  contract  files. 
1804.803-70    Checklist. 

1804.804  Clossout  of  contract  files. 
1804.804-2    Closaout  of  the  contracting 

office  files  if  another  office  admimsters 
the  contract. 
1804.804-5  Detailed  procedures  for  closing 
out  contract  files. 

1804.805  Storage,  handling,  and  disposal  of 
contract  files. 

18O4.8OS-70    Review,  separation,  and 
retirement  of  contract  files. 

Subpart  1804.70    Transfer  of  Conlractiiig 
Office  Responsftilily 

1804.7000  Scope  of  subpart. 

1804.7001  Definition. 

1804.7002  Approval  of  ttanifer  requests. 
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1804.7003  RssponiibiliUaaofthe 
contncUng  ofRcer  of  the  traiuCBiTiiig 
installatioa. 

1804.7003-1     CooidiiUtioiu. 
1804.7003-2    Filo  inventory. 
1804.7003-3    Notlficatioas. 
1804.7003-4    Tranifer. 
1804.7003-5    Rstsntion  documentation. 

1804.7004  Ksspondbiljties  of  the 
contracting  offlcsr  of  the  receiving 
installation. 

1804.7004-1    Pie-transfer  file  review. 
18O4.7004-2    Post-transler  actions. 

Subpart  1004.71— UnMorai  AequiaWon 
Inatrumml  IdantHlcaUan 

1804.7100  Scope  of  subpart. 

1804.7101  Policy. 

1804.7102  Prefixes. 

1804.7103  Serial  numbers. 

1804.7104  Modifications  of  contracts  or 
agreements. 

Subpart  ia04.72— nantaw  tni  Apprenl  a( 
Conbacturi  InstruiiMiiti 
1804.7200    Contract  review  tiy 
Headquarters. 

Subpart  iae4.7»— Pncwvaant  laquaalB 

1804.7301    General. 

42  U.S.C  2473(c)(1) 


PART  1804-^DMMSTRA-nVE 
MATTERS 

Stibparl  1804.1— ContrMi  ExMMiUon 

18IM.in    CaMradelauaa. 

The  contracting  officer  shall  include  the 
clause  at  FAR  32.204-1.  Approval  of 
Contract,  in  solicitations,  contracts,  and 
supplemental  agreements  that  require  higher 
lev^  approval.  For  actions  requiring 
Headquarters  approval,  insert  "NASA 
Associate  Administrator  for  Procurement"  in 
the  clause's  blank  space. 

1804.17tl    Contract  •ffecOva  data. 

(a)  Contract  effective  date  means  the  date 
agreed  upon  by  the  parties  for  beginning  the 
period  of  performance  under  the  contract.  In 
no  case  shall  the  effective  data  precede  the 
date  on  which  the  contracting  officer  or 
designated  higher  approval  authority  signs 
tbedoctmient 

(b)  Costs  incurred  before  the  contract 
effective  date  are  unallowable  unless  they 
qualify  as  precontract  costs  (see  FAR  31 .205- 
32)  and  the  clause  prescribed  at  1831.205-70 
is  used. 

Subpart  1804.2— Contract  Distribution 

1S04.202    Agency  distribution 
taquliiiiaiiu 

In  addition  to  the  requirements  in 
FAR  4.201,  llie  contracting  officer  shall 
distribute  one  copy  of  each  R&D 
contract,  including  the  Statement  of 
Worii.  to  the  NASA  Center  for 
AeroSpace  Information  (CASI), 
Attention:  Document  Processing 
Section,  800  Elkridge  Landing  Road, 
Linthicum  Heights,  MD  21090-2934. 


Subpart  1804,4— Satoguardlng 
Claasfflad  bifofmatlon  wraim  bidualfy 

1804.402    (tewral.  (NASA  supplamanis 
paiagnpb  p>)) 

(b)  NASA  industrial  security  policies 
and  procedures  are  prescribed  in  NMI 
1600.2,  NASA  Security  Program.  (See 
also  1842.202-72). 

1804.404-TO    CoMfactdaun. 

The  contracting  officer  shall  insert  the 
clause  at  1852.204-75,  Security 
Classification  Requirements,  in 
soUdtations  and  contracts  if  work  is  to 
be  performed  will  require  security 
clearances.  This  clause  may  be  modified 
to  add  instructions  for  obtaining 
security  clearances  and  access  to 
security  areas  that  are  apphcable  to  the 
particular  acquisition  and  installation. 

1804,470    Security  raqulremanta  tar 
unclaaaWlerl  automatad  Informadon 


1804.470-1    Soopa. 

This  section  implements  the 
acquisition-related  aspects  of  Federal 
poUcies  for  assuring  the  security  df 
unclassified  automated  information 


1804.470-2    PoNoy. 

NASA  policies  and  pr(x»dures  on 
automated  information  security  are 
prescribed  in  NMI  2410.7,  Assuring  the 
Security  and  Integrity  of  NASA 
Automated  Information  Resources,  and 
in  NHB  2410.9,  NASA  Automated 
Information  Security  Handbook, 
Chapters  3  and  4.  Security  requirements 
for  safeguarding  sensitive  information  in 
unclassified  Federal  computer  systems 
are  required  in: 

(a)  Contracts  for  automatic  data 
processing  equipment,  software,  the 
management  or  operation  of  Data 
Processing  Installations  (DPIs)  or  related 
services;  and 

(b)  Contracts  tmder  which  contractor 
personnel  must  ^ve  physical  or 
electronic  access  to  sensitive  automated 
information,  or  automated  information 
that  supports  mission-critical  fimctions. 

ia04.47tK-3    Contract  dauaes. 

The  contracting  officer  shall  insert  the 
clause  substantially  as  stated  at 
1852.204-76,  Security  Requirements  for 
Unclassified  Automated  Information 
Resources,  in  solicitations  and  contracts 
involving  unclassified  automated 
information  resources.  Paragraph  (a)  of 
the  clause  shall  be  completed  with 
information  supplied  by  the  cognizant 
requiring  activity. 


Subpart  1804.6— Contract  Raporting 

ia04.W>l    RKOCd  laqutoamsnla. 

The  Headquartera  Office  of 
Procurement  (Code  HC)  is  responsible 
for  meeting  the  requirements  of  FAR 
4.601,  based  on  installation  submission 
of  Individual  Procurement  Action 
Reports  (NASA  Form  507  series)  data. 

1804.802    FMerd  Procurtment  Data 
Oyalam.  (NASA  cupptamants  pangtaph  (tf)) 

(d)  Coda  HC  is  responsible  for 
requesting,  obtaining,  and  reporting 
Contractor  Establishment  Codes  to  the 
FPDS. 

1804.870    bidlvtdual  Procureroml  Action 
Report  (NASA  Form  S07  aarlaa). 

The  Individual  PrtKurement  Action 
Report  and  Supplements  (NASA  Foim 
507  series)  provide  essential 
procurement  records  and  sladsticB 
through  a  single  uniform  reporting 
program  as  a  basis  for  required  recurring 
and  special  reports  to  Congress,  Federal 
Procurement  Deta  Center,  and  other 
Federal  agencies.  The  preparation  and 
utiUzaUoo  of  the  NASA  Form  507  series 
are  integral  parts  of  the  agencywide 
Financial  and  Contractual  Status  (FACS) 
system. 

(1804.870-1    AppllcaMWy  and  eonaraqa. 

The  following  procurement  actions 
are  individually  reportable  and  require 
the  {Completion  of  one  or  mora  of  the 
forms  in  the  507  series. 

(a)  Initial  basic  procurements.  (1)  All 
contracts,  regardless  of  dollar  obligation 
amount. 

(2)  All  grants,  cooperative  agreements, 
and  funded  Space  Act  agreements. 

(3)  Intragovemmental  prtxnirements 
and  purchase  orders  when  the  initial 
value  is  more  than  $25,000. 

(4)  All  purchase  orders  for  advisory 
and  assistance  services. 

(5)  Purchase  orders  of  S2S.0<X)  or  less 
for  services  within  the  four  designated 
industry  groups  identified  at  FAR 
19.1005(8)  under  the  Small  Business  - 
Competitiveness  Demonstration 
Program.  (These  actions  are  not  FACS 
reportable,  but  are  required  for  FPDS 
reports.) 

(b)  Modifications.  Modifications  that 

(1)  ObUgate  or  deobligate  funds, 
regardless  of  dollar  amoiuit, 

(2)  Change  the  estimated  cost  and/or 
fee, 

(3)  Extend  the  completion  date,  or 

(4)  Add  or  change  procurement 
stati.<itic8  previously  reported. 

1804.870-2    Subffllaaton  dua  data. 

The  FACS  report  shall  have 
information  as  of  the  last  day  of  the 
month  and  shall  arrive'in  NASA 
Headquartera  not  later  than  the  close  of 


business  on  the  fifth  work  day  following 
each  month  being  reported.  The 
installation  procurement  officer  should 
establish  an  agreement  with  the 
installation  financial  officer  on  a  cut-off 
date  for  processing  contractual 
documents  to  ensure  that  the  FACS 
procurement  submission  and  the  FACS 
financial  submission  for  the  month 
include  the  same  contracts. 

1804.070-3    Praparlno  IndlvMuil 
Precuianwnt  Action  Raporta  (NASA  Forms 
907, 907A  5078, 507Q,  and  S07M). 

(a)  The  information  required  by  the 
following  forms  shall  be  provided  when 
submitting  individual  Procurement 
Action  Reports: 

(1)  New  contract  awards — NASA 
Forms  507,  507A,  and  S07B. 

(2)  New  grants,  cooperative 
agreements,  fiinded  Space  Act 
agreements,  intragovemmental 
agreements,  and  orden  against  federal 
supply  schedides — NASA  Forms  507G 
and  507B. 

(3)  Modifications  to  any  procurmnent 
action — NASA  Forms  507M  and,  if 
necessary,  5073. 

(b)  The  NASA  Forms  507  series  shall 
be  prepared  in  accordance  with 
instructions  issued  by  Code  HC  These 
instructions  will  be  issued  and  updated 
through  Proctuement  Information 
Circulars  (FICs). 

1804.871    ConwilttaaonAeadMntaSetanca 
and  Engtmanng  (aA.S.E.)  Raport 

NASA  Form  1356,  C.A.S.E.  Report  on 
&>llege  and  Univeraity  Projects,  shall  be 
prepared  for  awards  to  nonprofit 
institutions  of  higher  education  or  to 
nonprofit  institutions  that  are 
operationally  affiliated  or  integrated 
with  an  educational  institution. 
Information  on  this  form  is  lised  to 
produce  reports  required  by  the 
National  Science  Foundation  and  to 
respond  to  inquiries.  Submission  is 
required  regardless  of  instrument  type 
(contract,  grant,  cooperative  agreement, 
or  funded  Space  Act  agreement)  and 
type  of  proposal  (solicited  or 
lusolicited).  Instructions  appear  on  the 
form  itself  and  constitute  the  detailed 
guidance  for  preparation  and 
submission.  The  form,  which  is  either 
included  with  the  acquisition  package 
or  initiated  by  the  contracting  office, 
shall  be  completed,  reviewed,  and 
promptly  forwarded  upon  award  to  the 
Headquarters  Office  of  Human 
Resources  and  Education  (Code  FET). 


SubfMrt  1804.8— Oovemment  Contract 
RIaa 

1804.802-70    HandMnoofetaaalftad 


When  a  contract  is  unclassified, 
classified  material  relating  to  that 
contract  shall  be  maintained  in  a 
separate  file  folder  and  container,  and 
the  unclassified  folder  shall  be  marked 
to  indicatethe  location  of  the  classified 
material.  The  &ont  and  back  of  each 
folder  containing  classified  material 
shall  be  marked  with  the  highest 
classification  assigned  to  any  document 
in  the  folder. 

180^803    Contanta  of  contract  Wsa. 

1804.803-70    CbacUtaL 

NASA  Form  1098,  Checklist  for 
Contract  Award  File  Content,  shall  be 
used  as  the  "top  page"  in  contract  files. 

1804.804    Ctosaout  of  ecnbact  IWsa. 

1804.804-2    Ooasoutotthaeomiacllng 


iH 
contract  (NASA  aupptanvnta  paragraph 

m 

(b)  Upon  receiving  the  NASA  Form 
1611  or  DD  Form  1594,  Contract 
Completion  Statement,  bom  the 
contract  administration  office  and 
complying  with  FAR  4.804-2(b),  the 
contracting  officer  shall  complete  the 
form. 

1804.804-6   Dstaltsdprooaduraator 
etoatng  out  contisci  flisa.  (NASA 
aupptatnants  psrsgraphs  (a)  and  (b)) 

(a)  When  the  contracting  office  retains 
contract  administration  (excluding 
acquisitions  imder  the  simplified 
acquisition  threshold),  the  contracting 
officer  shall  comply  with  FAR  4.804- 
5(a)  by  completing  NASA  Form  1612, 
Contract  Closeout  Checklist,  and  DD 
Form  1593,  Contract  Administration 
Completion  Record. 

(b)  To  cximply  with  FAR  4.804-~5(b), 
the  contracting  officer  shall  complete 
NASA  Form  1611  or  DD  Form  1594, 
Ointract  Completion  Statement,  except 
for  acquisitions  trader  the  simplified 
acquisition  threshold. 

1804.800    Storage.  handMng,  and  diapcsal 
of  contract  IHsa.  (NASA  iiyplaiiiaiili 
paragraph  (a» 

(a)  See  NHB  1441.1,  NASA  Records 
Disposition  Handbook. 

1804.800—70    Rsvtaw,  asparattan,  and 
lolc 


(a)  Upon  determination  of  contract 
completion  under  the  procedures 
outlined  in  1804.804,  each  office  shall 
remove  the  official  contract  files  bom 
the  active  file  aeries,  mark  each  file 
folder  with  "Completed  (Date)",  and 


place  the  folder  in  a  completed 
(inactive)  contract  file  series.  Separate 
series  should  be  estabUshed  lor 
contracts  of  $25,000  or  less  and  for 
contracts  of  mom  than  $25,000,  to 
facilitate  later  disposal.  Any  original  or 
official  file  copies  of  documents 
contained  in  duplicate  or  "working" 
contract  files  shall  be  removed  and 
placed  in  the  appropriate  official  file; 
any  remaining  material  in  the  duplicate 
or  "working"  file  shall  be  destroyed 
immediately  or  segregated  and  marked 
for  early  disposal. 

(b)  Each  office  shall  review  contractor 
"general"  files  (i.e.,  a  file  containing 
dociunents  relating  generally  to  a 
contractor  rather  than  a  specific 
contract)  at  least  once  aimually  and 
remove  documents  that — 

(1)  Are  obsolete  or  superseded 
docimients  relating  generally  to  the 
contractor  (e.g.,  documents  no  longer 
pertinent  to  any  aspect  of  a  contractor's 
current  or  fiiture  capability, 
performance,  or  programs,  and 
documents  relating  to  a  contractor  that 
is  no  longer  a  possible  source  of 
supplies,  services,  or  technical 
assistance)  and  dispose  of  the 
documents  as  authorized  in  1804.805;  or 

(2)  Pertain  only  to  completed 
contracts.  Place  those  files  that  are  not 
routine  in  nature  in  inactive  files  for 
later  disposal,  and  immediately  dispose 
of  routine  documents  as  authorized  in 
NHB  1441,1,  NASA  Records  Disposition 
Handbook. 

Subpart  1804.70— Transfer  of 
Contractlhg  Office  RaaponsaallRy 

1804.7000  Scope  of  subpart 

This  subpart  contains  policias  and 
procedures  applicable  to  the  transfar  of 
contracts  between  NASA  installaUons. 

1804.7001  DaHnWoa 

Tranter  of  a  contract,  as  used  in  this 
subpart,  means  that  process  whereby  a 
contract  and  all  future  responsibility  for 
a  contract  held  by  one  installation  are 
transferred  or  reassigned  in  writing  to 
another  installation. 

1804.7002  Appro«al  o<  transtar  raqussti. 

(a)  The  approval  authority  for  requests 
to  transfer  a  contract  is  the  official  in 
charge  of  the  cognizant  Headquarters 
program  office  or  designee.  Requests  for 
approval  shall  be  submitted  by  the 
director  of  the  transferring  installation 
after  receiving  the  concurrence  of  the 
director  of  the  receiving  installation. 
Concurrence  of  the  Associate  Deputy 
Administrator  (Ckxle  AI)  is  also  required 
for  a  transfer  where  an  installation's 
roles  and  missions  may  be  affected. 

(b)  Approval  of  a  program  transfer  by 
the  cognizant  Headquarters  official 


^tvmM'» 


^nna    I   D..1. 
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constitutes  approval  to  transfer 
program-related  contracts. 

1804.70n    RMponaMMMoniw 
cuubscttng  offlosrof  ttMtraMfsfrtnQ 


ia04.7003-1 

The  contracting  officer  of  the 
transferring  installation  shall  take  the 
fallowing  steps  before  translening  the 
contract: 

(a)  Agree  on  a  plan  and  schedule  with 
the  contracting  officer  of  the  receiving 
installation  for  transferring  contract 
renmnsibility  and  contract  files. 

(b)  Coordinate  with  the  following 
offices: 

(1)  Financial  Management  Office,  to 
determine  the  contract  financial  records 
to  be  transferred  and  the  method, 
timing,  and  dollar  amount  of  such 
transfos. 

(Z)  Technical  (Engineering  and 
Project]  Office,  to  determine  the  status 
of  any  outstanding  engineering  changes. 

(3)  Reliability  and  Quality  Assurance 
Office,  to  determine  status  and  method 
of  transferring  the  reliability  and  quality 
assurance  functions. 

(4)  Industrial  Property  and  Facilities 
Office,  to  determine  the  method  of 
transferring  the  Government  property 
recoids. 

(9)  Transpcntation  Office,  to 
determine  the  status  of  bills  of  lading 
furnished  the  contractor. 

(6)  Security  Office,  to  determine 
whether  any  classified  material  is 
outstanding  and  whether  special 
precautions  are  necessary  during  the 
transfer  process. 

(7)  Other  oiganizational  elements,  to 
determine  the  status  of  any  other  actions 
such  as  new  tschnolosy,  materials 
reports,  PERT,  and  safety. 

ia0«.7n»-3    FVeknmMory. 

The  contracting  officer  of  the 
transferring  installation  shall  prepare  an 
inventory  of  the  contract  file.  'Hiis 
inventory  shall  also  include  a  separate 
listing  of  all  outstanding  requests  for 
contract  administration  assistance 
issued  to  other  Govemment  agencies, 
indicating  the  name  and  address  of  the 
agency  office,  functions  requested  to  be 
performed,  estimated  cost  of  the 
aervices.  and  estimated  reimbursement 
due  the  administration  agency  for  the 
aervices  yet  to  be  performed  far  each 
requested  function.  Copies  of  this 
inventory  shall  be  provided  to  the 
contracting  officer  of  the  receiving 
installation. 

1M4^700»-3    MoMc— ena. 

The  contracting  officer  of  the 
transfinTing  installation  shall  provide 
written  notification  of  the  planned 


transfer  to  the  contractor  and  all 
agencies  performing  or  requested  to 
perform  administration  services. 

1804.7001-4    TranaHr. 

(a)  Upon  completion  of  the  actions 
dmcribed  in  1804.7003-1  through 
1804.7003-3,  the  contracting  officer  of 
the  transferring  installation  shall  issue  a 
latter  to  the  contractor,  agencies 
performing  contract  administration 
functions,  contracting  officer 
representatives,  and  the  contracting 
officer  of  the  receiving  installation.  This 
letter  shall  provide  notification  of  the 
transfer  date,  termination  of 
appointment  of  the  contracting  officer's 
representatives,  and  the  name,  mailing 
address,  and  telephone  number  of  the 
contracting  officer  of  the  receiving 
installation. 

(b)  After  t««ning  the  letters  described 
in  lBO4.7003-4(a),  the  contracting 
officer  of  the  transferring  installation 
shall  send  the  contract  file  to  the 
contracting  officer  of  the  receiving 
installation  with  a  letter  transferring 
contract  responsibility.  This  letter  snail 
contain  a  provision  for  acceptance  of  the 
responsibility  for  the  contract  and  its 
related  files  by  the  contracting  officer  of 
the  receiving  installatioa 

1804.7003-6    Ramtlon  docunwnMlon. 

The  contracting  officer  of  the 
transferring  installation  shall  retain  for 
permanent  file  a  copy  of  the  approvala 
and  concurrences  required  by 
1804.7002,  the  transfer  acceptance  letter 
of  the  contracting  officer  of  the  rncaiving 
installation,  and  any  additional 
documents  necessary  for  a  complsis 
sunmury  of  the  transfer  acting 

1804.7004    RaaponaWntaaolVM 
oofittadHiQ  oflioaf  of  Um  raoaMfiQ 


(c)  Appoint  new  contracting  officer's 
technical  representatives,  as  necessary; 

(d)  Issue  a  contract  modification  to 
provide  for  the  administrative  changes 
resulting  from  the  transfer  action  (e.g., 
identifying  offices  responsible  for 
performing  contract  administration  and 
making  payment  and  the  office  to  which 
vouchers,  reports,  and  data  are  to  be 
submitted); 

(e)  Provide  amies  of  the  contract 
documents  to  enacted  installation 
offices;  and 

(f)  If  appropriate,  supplement  the 
letter  of  request  to  the  Govenunent 
agency  providing  contract 
administration  services  to  reflect  the 
changes  resulting  from  the  transfer 
action.  The  supplement  may  terminate 
or  amend  an  existing  contract 
administration  support  arrangement  or 
may  request  support  in  additional  areas. 

Subpwt  1804.71— UnHorm  AcquWtlon 
bistrumant  MMMHIcatlon 


1804.7004-1    Pra-lrana*ir  Ma  r««to«. 

The  contracting  officer  of  the 
receiving  installation  shall  review  the 
contract,  letters  of  request,  actions  in 
process,  and  other  related  files  and  to 
request  corrective  action,  if  necessary, 
before  the  official  transfer  of  the 
contract.  This  review  may  be  waived  by 
written  notification  to  the  contracting 
officer  of  the  transferring  installation. 

1804.7004-2   Po«|.franalaraeflana. 

The  contracting  officer  of  the 
receiving  installation  shall — 

(a)  Provide  the  contracting  officer  of 
the  transferring  installation  written 
acceptance  of  contract  responsibility 
and  receipt  of  the  contract  files; 

(bj  Inform  all  offices  afiected  within 
the  installation  of  the  receipt  of  the 
contract; 


1804.7100 

This  subpart  contaiiu  the  procedures 
for  uniform  numbering  of  NASA 
solidtaUons,  contracts  (including  letter 
contracts),  purchase  orders  (including 
requests  to  other  Govemment  agencies), 
basic  ordering  agreements,  other 
agreements  betwisen  the  parties 
involving  the  payment  of  appropriated 
funds  or  collection  of  funds  for  credit  to 
the  Treasury  of  the  United  States,  and 
modifications  or  supplements  to  these 
instruments. 

1804.7101    Posey. 

(a)  Contractual  documents  shall  be 
numbered  with  approved  prefixes  and 
aerial  numbera  as  prescrihed  in  this 
subpart.  If  other  identification  is 
required  for  center  purposes,  it  shall  be 
placed  on  the  document  in  such  a 
location  as  to  clearly  separate  it  from  the 
identification  number. 

(b)  The  identification  number  shall 
consist  of  not  more  than  11  alpha- 
numeric charactera  positioned  as 
prescribed  in  this  subpart  and  shall  be 
retained  unchanged  for  the  life  of  the 
particular  instrument 


1804.7102 
(a)  Approved  prefixes  are  as  follows: 


bistalation 

ContiBd 
preb 

Pi»- 
chase 
oidar 
preflx 

Ames  Research  Center 
Oyden  FlgM  Rsaeaich 

Certof. 
QoddKl  Space  FlgM 

Carter. 
Headquartara 

NAS2 
NAS4 

NAS5 

NASW 

A 

E 

S 
W 

Pur- 

Instalation 

Contract 
praAx 

chase 
omar 
prefix 

Lynoofi  B.  Johneon 

NAS» 

T 

Space  Center. 

John  F.  Kennedy  Space 

r^ASio 

CC 

Center. 

Langley  Research  Cen- 

NASI 

L 

ter. 

Lewts  Researc*)  Center 

NAS3 

C 

George  C.  Marsliail 

NAS8 

H 

Space  Flight  Center. 

NASA  Management  Ol- 

tMS7 

VTO 

liceJPU 

John  C.  Stennls  Space 

NAS13 

NS 

Canter. 

. 

Space  Station  Program 

NAS16 

K 

Offloe. 

(b)  The  contract  prefix  shall  be  used 
for  the  following  documents: 

(1)  Contracts,  including  letter 
contracts,  indefinite-delivery  contracts, 
utilities,  leases  of  real  property  and 
renewals. 

(2)  Easements. 

(3)  Basic  ordering  agreements. 

(4)  Other  written  agreements 
involving  payment  or  receipt  of  funds 
not  covered  by  1804.710Z(e). 

(c)  Contracts  totally  funded  under 
reimbursable  arrangements  with  the 
department  of  Energy  shall  use  a  DEN 
prefix  instead  of  the  NAS  prefix  (e.g., 
DEN  8  for  MarshaU). 

(d)  Space  Act  agreements  awarded 
under  the  authority  of  Section  203(c)(S) 
or  203(c)(6)  of  the  Space  Act  shall  use 
an  NCA  prefix  instead  of  the  NAS  prefix 
(e.g.,  NCA  8  for  Marshall). 

(e)  The  purchase  order  prefix  shall  be 
used  for  purchase  ordera  (including 
blanket  purchase  agreements)  and 
requests  to  other  Govemment  agencies 
to  furnish  supplies  or  services. 

(f)  Solicitations  shall  be  numbered  in 
accordance  with  installation 
procedures,  except  that  in  all  cases  the 
identifying  number  shall  begin  with  the 
portion  of  the  installation's  contract 
prefix  following  "NAS." 

(g)  If  a  prefix  is  required  for  an 
installation  or  office  not  listed  in  this 
section,  a  request  for  a  prefix 
assigiunent  shall  be  submitted  to  the 
Headquartera  Office  of  Procurement 
(Code  HC). 

1804,7103    SsfW  numbera. 

(a)  Installations  shall  number 
contracts  and  agreements  identified  in 
1804.7102(b)  serially  by  fiscal  year.  The 
serial  number  shall  be  five  digits 
beginning  with  a  two-digit  fiscal  year 
identifier  followed  by  a  three  digits 
commencing  with  "001"  and  continuing 
in  succession.  For  example,  the  first 
contracts  awarded  by  Ames  Research 


Center  in  fiscal  year  1997  shall  he 
numbered  NAS  2  97001  and  NAS  2 
97002.  Fiscal  year  identification  is 
optional  for  Space  Act  agreements. 

(b)  Serial  number  for  purchase  ordera 
shall  be  assigned  serially  without  fiscal 
year  identification.  When  the  series  of 
numbers  exceeds  five  digits  (over 
99,999),  a  new  series  shall  be  used, 
begiiming  the  series  witii  number  "1" 
and  followed  by  the  capital  letter  "A." 
Should  additional  series  become 
necessary,  they  will  be  distinguished  by 
the  capital  letters  "B,"  "C,"  and  so  forth, 
as  may  be  required,  except  that  the 
lettere  "I"  and  "O"  shall  not  he  used. 

1804.7104    ModMcalionscleanlraetaor 


(a)  Modifications  of  definitive  or  letter 
contracts  or  agreements  shall  (1)  bear 
the  same  identification  as  the  contract 
or  agreement  being  modified  and  (2)  be 
numbered  consecutively  for  each 
contract  or  agreement,  beginning  with 
Modification  Number  1,  regardless  of 
whether  the  modification  is 
accomplished  by  unilateral  or  bilateral 
action.  Except  for  termination  notices, 
modifications  shall  be  effected  by  the , 
use  of  Standard  Form  30.  Amendment 
of  Solicitation/Modification  of  Contract. 

(b)  Definitive  contracts  superseding 
letter  contracts  shall  retain  the  same 
contract  number  as  that  originally 
assigned  to  the  letter  contract.  Actions 
definitizing  letter  contracts  are 
considered  modifications  and  shall  be 
assigned  mollification  numbera  in 
accordance  with  paragraph  (a)  of  this 
section. 

Subpart  1804.72— Revtow  and 
Approval  of  Conlrsctual  Instrumenta 

1804.7200    Contact  review  by 
Headquarlava. 

(a)  Requests  for  approval  of  contracts 
and  supplemental  agreements  by  the 
Associate  Administrator  for 
Procurement  shall  be  submitted  to  (he 
Headquartera  Office  of  Procurement 
(Code  HS)  in  sufficient  time  to  allow  a 
minimum  of  15  days  for  review. 

(b)  Each  request  for  approval  shall  be 
accompanied  by  (1)  five  copies  of  the 
contractual  dociunent,  one  of  wliich  has 
been  exequled  by  the  contractor  and 
contracting  officer,  and  (2)  the  official 
contract  file  containing  the  appropriate 
documentation  as  set  forth  in  FAR 
4.803(a).  However,  for  the  items 
specified  in  FAR  4.803(a)  (10).  (11),  and 
(12),  the  contracting  officer  shall 
provide  documentation  pertaining  only 
to  the  successful  offeror,  and,  in  lieu  of 
Uie  items  specified  in  FAR  4.S03(a)(26) 
(ii)  and  (iii),  the  contracting  officer  shall 
provide  an  index  briefly  describing  the 
content  of  all  previous  modifications. 


(c)  The  approval  required  under  this 
taction  shall  be  made  by  signature  of  the 
Associate  Administrator  for 
Procurement  on  the  contract/ 
supplemental  agreement. 

Subpart  1804.73— Procurafnant 
Raquaata 

1804.7301    OanaraL 

Except  in  unusual  circumstances,  the 
coiUracting  office  shall  not  issue 
solidtations  until  an  approved 
procurement  request,  containing  a 
certification  that  funds  are  available,  has 
been  received.  However,  the  contracting 
office  may  take  all  necessary  actions  up 
to  the  point  of  contract  obligation  beEne- 
receipt  of  the  approved  procurement 
request  certifying  that  funds  are 
available  when — 

(a)  Such  action  is  necessary  to  meet 
critical  program  schedules; 

(b)  Program  authority  has  been  issued 
and  fimds  to  cover  the  procurement  will 
be  available  prior  to  the  date  set  for 
contract  award  or  contract  modification; 
and 

(c)  The  procurement  officer  authorizes 
such  action  in  writing  before  solicitation 
issuance. 

(d)  The  solicitation  includes  the 
clause  at  FAR  52.232-18,  Availability  of 
F^mds.  The  clause  shall  be  deleted  bom 
the  resultant  contract. 

6.  Part  1805  is  revised  as  set  forth 
below: 

PAfU  1805— PUBUCOma  CONTRACT 
ACTIONS 

Subpart  1806.1— Dlaaamlnallon  o« 
InfonnatJon 

1805.101    Methods  of  diMeminating 
information. 

Subpart  1806.2— Synopaea  ol  PiopoaaJ 
Contracts 

1B0S.201     General. 

1S0S.20S    Special  situatloos. 

1SOS.207    Prepantion  and  tranimittal  of 
synopses. 

180S.207-70    Sjmopses  of  ArdUtact- 
Engineer  Services  and  Federal 
InfomiatioQ  Processing  Resources. 

Subpart  1806.3— Synopaaa  ot  Contract 


180S.303    Announcement  of  oontiact 

awards. 
1805.303-70    NASA  Headquarters  public 

announcement 
1B05.303-71    Notification  to  the 

Administrator  of  significant  procurement 

actions. 


Subpart  1806.4— IMaaas  ol  InformalkNi 

1805.402  General  public 

1805.403  Rsqussts  from  Members  of 
Congress. 

Subpart  180SA— Paid  Advarttaamania 

1805.S02     Authority. 


40S44       Federal 


/  VoL  Bl.  No.  151  /  Monday.  August  5,  1996  /  Rules  and  Kegulatioas 


42  use  2473(eXl). 

PART  laOS-PUBUCOMO  CONTRACT 
ACTIONS 

Subpart  1606.1— Olaeemlnrtton  of 
bifoniMRion 


1M&101    KMhodsal 
feNQnneaon.  piASA 


(b)(4)  For  NASA  policy  raguding  paid 
■dveituements,  lee  1805.502. 

Subpart  laoSja-Syiflpsei  of 
Pfopoaad  Conttacte 

laO&SOl    a«MnLptASAMW<*>"*«> 
patagnphMI 

(a)(i)  Except  for  acquixitioiu  described 
in  (a)(ii)  of  this  section,  a  copy  of  each 
■ynopais  shall  be  nude  available  on  the 
Internet  as  well  as  published  in  the 
CBD. 

(ii)  Midiange  acquisitions  (see  part 
1871)  with  annual  values  of  up  to 
$500,000  shall  be  made  available  only 
on  the  Internet 


l(NASA 
>MI 

(a)  Potential  sources  responding  to 
K&D  advance  notices  shall  be  added  to 
the  sppropriate  solicitation  mailing  list 
for  the  subsequent  solicitation  and,  if 
they  do  not  appear  on  the  solicitadon 
mailing  lists  established  in  accordance 
with  FAR  14.205-1,  shall  be  requested 
to  submit  Standard  Form  129, 
Solicitation  Mailing  List  Application. 
Responding  sources  on  established  lists 
may  be  requested  to  submit  amended 
applications  in  order  to  reflect  their 
current  capabilities. 


1SOS.207-70    SynopaieofAicMlscl- 
Enfllneef  Sefvloea  and  Fettaral  kiforniaQofi 


(a)  Architect-engineering  services.  (1) 
Each  notice  publicizing  the  acquisition 
of  architect  .engineer  services  shall  be 
headed  "C  Ardiitect-Engineer 
Services." 

(2)  In  addition  to  meeting  the 
requirements  of  FAR  5.207(c),  the 
pro)ect  description  shall — 

(i)  State  the  relative  importance  the 
Government  attaches  to  the  significant 
evaluation  criteria  and  the  date  by 
which  responses  to  the  notice  must  be 
received,  including  submission  of 
Standard  Form  255,  Aichitecl-Enginaer 
and  Related  Services  Questionnaire  for 
Specific  Project,  if  required:        ' 

(ii)  Describe  any  specialized 
qualifications,  security  classifications, 
and  limitations  cm  eligibility  for 
consideratian: 


(iii)  Describe  qualifications  or 
performance  data  required  from 
architect-engineer  finns;  and 

(iv)  If  the  acquisition  is  to  be  set  aside 
for  small  business,  state  this  (act, 
indicating  the  specific  sin  standard  to 
be  used  and  requiring  that  eligible 
responding  firms  submit  a  small 
business  repnsentation, 

(3)  Contracting  oScen  shall  add  at 
the  end  of  the  synopsis: 

Ssc  Note  24.  Ptovisloiu  of  Note  24  apply 
to  this  DOtica  except  tliat  (a)  in  the  aentenoe 
begtnnlng  "Selectioii  of  fiima  for 
nagotiatioiis."  the  fouitb  additional 
considantioD  luted  ii  changed  to  read:  "(4) 
past  experience,  if  any,  of  the  firm  with 
respect  to  performance  on  contzacta  with 
NASA,  other  Government  aganriw.  and 
private  industry:"  and  (b)  in  tlia  last 
eenianoe,  "National  Aaionautlcs  and  Space 
AdminijtZBtion"  it  subetituled  for 
"Department  of  EMenie." 

(b)  Federal  Information  Processing 
(FTP)  Resources.  (1)  When  total 
requirement  quantities  are  expected  to 
satisfy  the  needs  of  only  a  single  field 
installation,  eadi  notice  publicizing  the 
acquisition  of  PIP  resotuces  under  an 
indefinite  delivery/idenfinite  quantity 
contract  or  under  a  contract  that 
includes  options  for  additional 
quantities  of  such  resources  shall 
include  the  following: 

The (identify  contracting  activity)  is 

the  primary  delivoy  point  for  the  itams 
described  in  this  synopsis.  However.  NASA 
may  order  dalivexy  to  the  following  alternate 

locations: (Uit  other  NASA  installations 

and  their  locations]. 

(2)  When  the  contemplated  contract 
will  authorize  orders  imm  locations 
other  than  the  awarding  installation,  the 
notice  shall  fully  describe  the  ordering 
scope. 

Subpart  1806,3— Synopaaa  of  Contract 


Individual  orders  up  to  the  face  value 
shall  not  be  annoimced  regardless  of 
value.  However,  after  the  bee  value  is 
reached,  any  subsequent  modificatians 
or  orders  of  525  million  or  greater  must 
be  announced. 

(ii)  NASA  Headquarters  public 
aimouncement  is  also  required  for 
award  ofa  contract  action  with  a  value 
of  less  than  $25  million  if  the 
contracting  officer  believes  it  to  have 
Agency  public  information 
implications. 

(iii)  Contractual  instruments  requiring 
Headquarters  public  announcement 
shall  not  be  distributed  nor  shall  any 
source  outside  NASA  be  notified  of 
their  status  until  the  public 
annotmcement  prtKedures  in  1805.303- 
70  have  been  completed. 


ISOOJOS   Announeamant  of  contract 
asMerda.  (NASA  auppliiiMiila  peraprapli  (e)) 

(a)(i)  In  lieu  of  the  $3  million 
threshold  dted  in  FAR  5.303(a),  NASA 
Headquarters  public  annotmcement  is 
required  for  award  of  contract  actions 
that  have  a  total  anticipated  value, 
excluding  imexerdsed  options,  of  $25 
million  or  greater.  This  threshold 
applies  to  new  awards,  contract 
modifications,  and  option  exercises,  but 
not  to  incremental  funding  or  cost 
overrun  modifications. 

(A)  For  undefinitized  contract  actions, 
the  not-to-exceed  (NTE)  or  ceiling  price 
value  is  the  face  value. 

(B)  For  indefinite  delivery,  time  and 
material,  labor  hour,  and  «r"fl«^ 
contracts,  the  estimated  ammint  of  the 
basic  contract  is  the  face  valtie. 


(a)  For  those  contract  actions 
requiring  Headquarters  public 
announcement  in  accordance  with 
1805.303,  the  contracting  officer  shall 
furnish  a  draft  news  release  including 
the  following  information,  tluough  this 
installation  Public  Afiairs  Office,  via 
facsimile  transmission  to  the 
Headquarters  Office  of  Public  Affairs, 
News  and  Imaging  Branch  (Code  PM): 

(1)  A  brief  description  of  the  work, 
including  identification  of  the  program 
and  project; 

(2)  IdentiJBcation  of  the  contract 
action  as  either  a  new  contract  or 
additional  work  of  services  ludar  an 
existing  contract; 

(3)  Contract  type.  For  undefinitized 
contract  actions,  identify  the  plaimed 
contract  type  of  the  definitized 
instrument; 

(4)  The  dollar  amoimt  authorized  for 
the  instant  action  and  the  estimated 
total  cost  of  the  contract  if  this  is 
different.  For  tmdefinitized  contrsct 
actions,  indicate  the  NTE  or  ceiling 
price  amoimt; 

(5)  Name  and  address  (including  zip 
code)  of  the  contractor: 

(6)  Principal  work  performance 
Icxations; 

(7)  Names  and  addresses  of  any 
unstucessfiil  ofibrors. 

(b)  The  information  in  paragraph  (a) 
of  this  section  shall  be  provided  to  Code 
PM  before  transmitting  a  letter  contract 
to  a  contractor  for  sigiuiture.  For  actions 
other  than  letter  contracts,  the 
information  should  be  transmitted  to 
Code  PM  after  contractor  signature,  if 
applicable,  no  later  than  48  houre  before 
the  plaimed  award. 

(c)  For  contract  actions  requiring 
Headquarters  approval  in  accordance 
with  1804.72,  the  draft  news  release 
required  by  paragraph  (a)  of  this  secticm 
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shall  be  provided  to  the  Headquarters 
Office  of  Procurement  (Code  HS)  with 
the  request  for  approval.  Code  HS  will 
fbrwanl  the  infoimation  to  Code  PM 
after  approval. 

(d)  Code  PM  will  advise  the 
installation  Public  A&irs  Office  of  the 
date  public  announcement  of  the 
contract  action  will  be  made. 
Installations  may  proceed  with  award 
and  local  release  of  the  information  no 
earlier  than  4:00  p.m.  ET  of  the  date 
Code  PM  makes  public  annotmcement. 
If  earlier  award  is  considered 
appropriate,  installations  must  request 
authorization  Cram  the  Associate 
Administrator  for  PnxAirement  (Code 
HS). 

ia06,30}-71    Notification  to  Hw 
AdmMamior  o(  atgnmcant  procurement 


(a)  In  addition  to  the  public 

announcement  requirements  described 
in  1805.303-70,  contracting  officers 
shall  notify  the  Administrator  of  the 
following  prtscurement  actions  at  least 
five  (5)  workdays  prior  to  planned 
public  announcement  of  the  actions: 

(1)  Planned  contract  award  for 
competitive  acquisitions  of  $25  million 
or  more,  including  all  priced  options. 

(2)  Planned  contract  award  of  non-  . 
competitive  awards  and  new  work 
modifications  of  $100  million  or  more, 
including  all  priced  options. 

(3)  Planned  award  of  other 
prxxnirement  actions  at  any  dollar  value 
thought  to  be  of  significant  interest  to 
Headquarters. 

(b)  To  provide  notification  to  the 
Administrator,  the  contracting  officer 
shall  send  the  information  listed  in 
paragraphs  (b)  (1)  through  (10)  of  this 
subsection  to  the  Headquarters  Office  of 
Procurement  (Code  HS)  via  facsimile 
transmission  (202-358-4065). 
Immediately  prior  to  transmission,  the 
contracting  officer  shall  notify  Code  HS 
by  telephone  (202-358-2080)  of  the 
Impending  transmission.  In  accordance 
with  FAR  3.104-5(c),  the  contracting 
officer  shall  mark  all  pages  that  include 
source  selection  information  with  the 
legend  "SOURCE  SELECTION 
INFORMATION— SEE  FAR  3.104."  The 
following  infonnation  shall  be  sent: 

(1)  Title  and  a  brief  nontechnical 
description  of  the  work,  including 
identification  of  the  program  or  project; 

(2)  Identification  of  the  contract 
action  as  either  a  new  contract  or 
additional  supplies  or  services  under  an 
existing  contract; 

(3)  Contract  type  (including  whether  a 
cost  contract  is  completion  or  level-of- 
efSott).  For  undefinitized  contract 
actions,  identify  the  plaimed  contract 
type  of  the  definitized  instrument; 


(4)  The  total  contract  value  for  the 
instant  action  including  all  priced 
options.  Also  include  the  Government's 
most  probable  cost.  For  undefinitized 
contract  actions,  indicate  the  NTE  or 
ceiling  price  amoimt; 

(5)  The  name,  address,  and  business 
size  status  of  the  prime  contractor  and 
each  major  (over  $1M)  subcontractor, 

(6)  Smoll  business  and  small 
disadvantaged  business  subcontracting 
goals  both  in  doUara  and  percentage  of 
the  value  of  the  action  including  all 
options; 

(7)  Principal  work  performance 
locations; 

(81  Brief  description  of  any  imusual 
circumstances; 

(9)  The  names  and  telephone  numbers 
of  the  contracting  officer  and  project 
manager;  and 

(10)  For  competitive  selections  only, 
provide  on  a  separate  attachment  the 
names  and  addresses  of  all  unsuccessful 
offerors  and  a  brief  explanation  of  the 
general  basis  for  the  selection. 

(c)  The  field  installaUon  shall  not 
proceed  with  any  awards  or 
announcements  until  Code  HS  has 
advised  that  the  Administrator  has  been 
notified  of  the  proposed  action  and  the 
supporting  information.  Once  this 
advice  is  received  from  Code  HS,  the 
field  installation  shall  proceed  with  the 
public  announcement  procedures 
described  in  1805.303-70. 

Subpart  1805.4— RolaaM  of 
Information 

1805.402  General  pubUc  (NASA 
paragraptu  (1)  and  (2)) 

(1)  Unless  the  head  of  the  contiacting 
activity  determines  that  disclosure 
would  be  prejudicial  to  the  interests  of 
NASA,  installation  Public  Affairs 
Offices  may  make  public  the  follovnng 
infonnation  on  NASA  acquisitions: 

(i)  The  names  of  firms  invited  to 
submit  offers; 

(ii)  The  names  ol  firms  that  attended 
any  pre-bid  or  pre-proposal  conference; 
and 

(iii)  The  names  of  firms  that 
submitted  offers. 

(2)  Other  requests  for  information 
under  the  Freedom  of  Information  Act 
shall  be  processed  in  accordance  with 
FAR  24.2  and  1824.2. 

1806.403  Requests  from  Membera  of 
Congree*.  (NASA  supplements  paragraph 
(■» 

(a)  All  proposed  replies  to 
congressional  inquiries  shall  be 
prepared  and  forwarded,  with  fiill 
documentation,  to  the  Headquarters 
Office  of  Legislative  Affairs  (Code  L)  for 
approval  and  release. 


Subpart  ia06J— PaM  AJuallaaiiiwiU 
IIOUOI    AiMnrtty. 

Use  of  paid  advertisements  for 
procurement  purposes  (except  CBD 
announcements)  is  not  authorized  in 
NASA 

7.  Part  1806  is  revised  ss  set  forth 
below: 

PART  180B-COMPETniON 

REQUiRaifiBrrs 

Subpart  iaoe.2-Full  and  Open  Compeaacn 
Adsr  Eactualen  of  Soufcee 
1806.202    Establishing  or  maintaining 

alteroative  sources. 
1806.202-70    Fotmals. 

Subpart  laoOi^—oaiar  Tlian  Full  and  Open 


1806.302  Circumstances  permitting  other 
than  full  and  open  competition. 

1806.302-4    IntemitionBl  agreement 
1806.302-470    Documentation. 
1806.302-7    PubUc  interest 

1806.303  lustificetions. 
1806.303-1    Requiiements. 

1 806.303-1 70    Sole-source  purchases  by 

contractors. 
1806.303.2    Content 
1806.303-270    Use  of  unusual  and 

compelling  urgency  authority. 
1806.304-70     Approval  of  NASA 

justifications. 

Subpart  taoe,«—Coinpemion  Adwoeam 

1806.501     Requirement. 

1M6.S02    Duties  and  responsibilities. 

Authority:  42  U.S.C  2473(c)(1) 

PART  1808-COMPETTnOM 
REQUIREMENTS 

Subpart  1806.2— Full  and  Open 
Compatition  Attar  Exclusion  of 
Souioea 

180eJ»2    EalabUaWngorinlnWnlng 
^lemsllve  sourcea.  (NASA  aupptsmants 
pifagraptis  (a)  and  (b)) 

(a)  The  authority  of  FAR  6.202  is  to 
be  used  to  totally  or  partially  exclude  a 
particular  source, 

(b)  The  supporting  data  and  the  DkF 
must  name  the  source  to  be  excluded 
and  shall  include  the  following 
information  as  applicable  and  any  other 
relevant  information: 

(1)  The  specific  purpose  to  be  served 
in  excluding  the  source  as  enumerated 
in  FAR  6.202(a). 

(ii)  The  acquisition  history  of  the 
supplies  or  services,  including  sources, 
prices,  quantities,  and  dates  of  award. 

(iii)  The  circumstances  making  it 
necessary  to  exclude  a  particular  source 
from  the  contract  action: 

(A)  Reasons  for  lack  of  sources;  e.g., 
the  technical  complexity  and  criticality 
of  the  item. 
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(B)  Current  annual  pequirement  and 
praapective  needs  Cor  the  lupplies  and 
services. 

(C)  Projected  liituie  requitanwnta. 
(hr)  Whether  the  existina  source  must 

be  totally  excluded  from  the  action  or 
whether  a  partial  exclusion  is  sufficient 

(t)  The  potential  effect  of  exclusion 
on  the  excluded  source  in  terms  of  any 
loas  of  capabiUly  to  furnish  the  supplies 
or  services  in  subsequent  cantract 
actions. 

(vi)  When  the  authority  of  FAR 
8.202(aXl)  is  dted,  the  basis  foi^ 

(A)  Assumptions  regarding  fiitme 
competitiao:  and 

(B)  The  determination  that  exclusion 
of  a  particular  source  will  likely  result 
in  reduced  overall  costs  for  anticipated 
Futiuv  acquisitions,  including  (as  a 
minimum)  discussion  of  stait-up  costs, 
costs  associated  with  facilities, 
duplicative  administration  coats  (such 
as  for  additional  inspection  or  teeing), 
economic  order  quantities,  and  life- 
cycle-cost  considerations 

(vii)  When  an  additional  source  or 
additional  sources  must  be  established 
to  provide  production  capacity  to  meet 
current  and  mobilization 
requirements — 

(A)  The  current  annual  and  the 
mobilization  requirements  for  the  item, 
citing  the  source  of.  or  the  basis  for,  the 
planning  data: 

(B)  A  comparison  of  current 
production  capacity  with  current  and 
mobilization  requirements;  and 

(C)  The  bazaros  of  relying  on  the 
present  source  and  the  time  required  for 
new  sources  to  acquire  the  necessary 
facilities  and  sliills  and  achieve  the 
production  capacity  necessary  to  meet 
requirements. 


|iao«.2a2-7o 

A  sample  format  for  DkPs  citing  the 
authority  of  FAR  6.202(a)  follows: 
Natooai  Aflronautics  and  Space 
Administration,  Wutiingtoa,  DC  20546 

Determination  and  Piadingi 
Authority  to  Exclude  a  Source 

On  the  basis  of  following  findings  and 
determiDstlon,  whidi  I  make  under  tiie 
authority  of  10  U.S.C  2304(bXl)  es 
implemented  by  FAR  6.202.  Ilw  proposed 
contract  action  described  below  may  be 
awarded  using  hill  and  open  competitioo 

after  exclusion  of (1). 

Findings 

1.  It  is  proposed  tliat  the  fallowing 
raquiiemaot  be  acquired  using  full  and  open 
competition  after  exclusion  of  the  source 
identified  above. 

2.  The  source  identified  above  can  be 
expected  to  receive  an  award  far  this 
requirement  unless  excluded. 

3.  It  is  nscsssary  to  establish  or  maintain 
an  alternative  source  or  sources. 


4.  The  exclusion  of  this  source  will 
incmaae  or  maintain  compelllian  and  Is 

likely  to  result  in  raduction  of (2)  in 

overall  costs  far  any  andcipatad  acquisition 
of  the  supplies  or  services  being  acquired. 

This  estimate  is  based  on (3). 

ISm  Nola  4  far  the  use  of  Allamatas  I  and 
n  below.) 

AltafnatB  I:  The  exclusioo  of  this  source 
wiU  serve  the  natianal  defense  intanst  by 
having  an  ahamative  supplier  available  far 
fumishlng  die  supplies-or  services  being 
acquired,  in  case  of  s  nslional  emergency  or 

industrial  mobilization,  because (5). 

Alternate  0:  The  exclusion  of  this  source 
will  serve  the  national  defense  interest  by 
establishing  or  mointaioing  an  essential 
engineering,  research,  cr  dbvelopmenl 
capabiUty  of  an  educational  or  other 
nonprofit  hiatitulion  or  a  (adeially  funded 
reaeaich  and  dsvalopment  center, 
because^_^5). 
Determination 

The  exclusion  of  the  sourtse  identified 
above  will  increase  or  mainf^ln  competition 
and  is  likely  to  result  in  reduced  overall  costs 
for  any  anticipated  scquisitiaQ  of  the 
supplies  or  services  being  acquired. 

(See  Note  4  for  die  use  of  AJteraataa  I  and 
n  below.) 

Alternate  I:  It  is  in  the  interest  of  the 
national  defense  to  exclude  the  source 
identified  above  in  order  to  haw  an 
alternative  supplier  available  for  furnishing 
tile  supplies  or  services  being  acquired,  in 
case  of  a  national  emeigency  or  industrial 
mobilization. 

Altaniats  D:  It  is  in  the  intatest  of  national 
defense  to  exclude  the  source  identified 
above  fa)  order  to  establish  or  maiotahi  an 
asaantlal  engineering,  research,  or 
devslopment  capability  to  be  provided  by  an 
educational  or  other  nonprofit  institution  or 
a  federally  funded  research  and  development 
canter. 

Date 

NOTES: 

1 .  Name  of  source  to  be  excluded. 

2.  Description  of  estimated  reduction  in 
overall  costs. 

3.  Description  of  how  estimate  was 
derived. 

4.  In  poragiaph  4  and  in  the  Determination, 
the  basic  wording  is  appropriate  when  FAR 
6.202(aHl)  applies:  Alternate  I  is  appropriate 
when  PAR  6.202(a)(2)  IppUes:  and  Alternate 
n  is  appropriate  when  FAR  6.202(a)(3) 
applies. 

5.  Description  of  circumstances 
necessitating  the  axrinsiopof  the  idanlifled 
source. 

Subpart  180«,3-OllMr  Tlian  Full  and 
Opan  CompatHlon 

|ia0(.302    CkcumalasieMpesmningoaiar 
•lan  Ml  and  epwi  eompsaOon. 

iia(W,30e^    mtamlkmlagreeniant 
f180&l02-«70    OoeumanMloii. 

Pursuant  to  10  U.S.C  2304(f)(2)(K),  an 
Individual  justification  for  other  than 
full  and  open  competition  imdsr  the 
authority  of  FAR  8.302-4  is  not  required 


when  the  procurement  officer  signs  a 
Msmorandimi  for  the  Record  that: 

(a)  Describes  the  specific  taima  of  the 
international  agreement  or  treaty  that 
limit  acquisitions  in  support  of,  or  as  a 
result  of,  the  agreement  or  treaty  to  leas 
than  full  and  open  competition; 

(b)  Is  reviewed  and  approved  by  the 
appropriate  cnmpetiUon  advocate  in 
accordance  with  NFS  1806.304-70;  and 

(c)  Is  included  in  each  official 
contract  file  in  the  place  for  filing  a 
Justification  for  Other  than  Pull  and 
Open  CompeUtiaai  (see  NASA  Form 
1008). 

1HUn-7    PiMeMsrsel (NMBA 
••WsBunls  paragnpb  (4) 

(c)(2)  The  notice  to  Congress  shall  be 
made  by  NASA  Headquarters,  Office  of 
Legislative  Affairs  (Code  LC).  Code  HS 
shall  request  the  notice  to  be  made 
inunediately  upon  approval  of  a  O&F 
and  ahall  advise  the  cimtiacting  activity 
of  the  date  upon  which  the  notffication 
period  ends. 

(3)  The  contracting  officer  shall 
prepare  the  DiF  required  by  FAR 
6.302-7(cMl)  in  any  fbimat  that  clearly 
dociunents  the  determination  and  the 
supporting  findings. 

1808.3M    JualHVjIiune. 

1808,303-1    Rsqulfscnanla.  (NASA 
aupplamanle  pwgiaDlia  |b)  and  W) 

(b)  Justifications  for  using  less  than 
fiill  and  open  competition  may  be 
prepared  by  the  technical  office 
initiating  the  contract  action  when  it  is 
recommending  the  use  of  the 
justification  authority,  or  by  the 
contracting  officer  if  the  technical  office 
does  not  make  such  a  recommendation. 

(d)  The  contracting  officer  shall  send 
a  copy  of  each  approved  justification  or 
D*F  that  cites  that  authority  of  FAR 
6.302-1  (a)(2)(i)  or  FAR  6.302-7  to 
NASA  Headquarters,  International 
Relations  Division  (Code  IR).  unless  one 
of  the  exceptions  at  FAR  25.403  applies 
to  the  acquisition.  The  transmittal  shall 
indicate  that  the  justification  is  being 
bimiahed  imder  FAR  6.303-l(d). 

1808.303-170    Bole  aounm  piwili— aa  by 


The  requirements  of  FAR  part  6  and 
this  part  1806  apply  if  NASA  directs  a 
prime  contractor  (by  spedfiCTtions, 
drawings,  parts  lists,  or  otherwise)  to 
purchase  items  on  a  sole-source  basis. 
Accordingly,  procurement  officers  shall 
take  necessary  actions  to  ensure  that 
such  sole-sourcs  acquisitions  are 
property  justified.  Where  "brand  name 
or  equal"  punjiase  descriptions  list  the 
salient  physical,  functional,  or  other 
characteriatics  of  the  item  baiug 
procured  and  are  properly  used  under 
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1811.104,  the  justification  requirements 
of  FAR  part  6  and  thia  part  1806  do  not 
apply. 

1808.303-2    ConlsnL 

1806.303-470    Um  o«  unueual  aid 
compaNhig  urganey  auOicftty. 

If  the  authority  at  FAR  6.302-2  is 
used  for  extending  the  performance 
period  of  an  existing  services  contract, 
the  justification  shall  contain  the 
information  required  by  FAR  6.303-2 
and; 

(a)  Dociunentation  that  the  acquisition 
process  for  the  successor  contract  was 
started  early  enough  to  allow  for 
adequately  planning  and  conducting  a 
full  and  open  competition,  together  with 
a  description  of  the  circumstances  that 
prevented  award  in  a  timely  manner; 
and 

(b)  Documentation  of  the  reasons  why 
no  other  source  could  practicably 
compete  for  the  interim  lequirement. 

1806.304-70    ApprOMlofNASA 


Concurrences  and  approvals  for 
justifications  of  contract  actions 
conducted  in  accordance  with  FAR 
subparts  6.2  and  6.3  shall  be  obtained  as 
follows: 

(a)  For  proposed  contracts  over 
$500,000  but  not  exceeding 
$10,000,000— 

(1)  Concurring  official:  Proctiremenf 
Officer 

'  (2)  Approving  official:  Center  or 
Headquarters  Competition  Advocate. 

(b)  For  proposed  contracts  over 
$10,000,000  but  not  exceeding 
$50,000,000— 

(1)  Concurring  officials: 
(i)  Procurement  Officer 
(ii)  Center  or  Headquarten 

Competition  Advocate 

(2)  Approving  official:  Center  Director 
or  A^tociate  Administrator  for 
Headquarters  Operations. 

(c)  For  proporad  contracta  over 
$50,000,000— 

(1)  Concurring  officials: 
(i)  Procurement  Officer 
(ii)  Center  or  Headquarters 

Competition  Advocate 

(iii)  Center  Director  or  Associate 
Administrator  for  Headquarten 
Operations 

(iv)  Agency  Competitian  Advocate 

(2)  Approving  Official:  Associate 
Administrator  for  Procurement 

(d)  The  approval  authority  of  FAR 
6.304(a)(3)  may  not  be  delegated  to 
other  than  the  installation's  Deputy 
Director. 

(e)  For  proposed  contract  actions 
requiring  approval  by  the  Associate 
Administrator  for  Procuiement.  the 
original  justification  shall  be  forwarded 


to  the  Associate  Administrator  for 
Procurement  (0>de  HS). 

(f)  Regardlras  of  dollar  value,  class 
justifications  shall  be  approved  by  the 
Associate  Administrator  for 
Procurement. 

Subpart  1806,5— CompeUtlon 
Advocataa 

1806.501    Rw^iwiwnt  (NASA  paragraph* 
(1).  (2).  (3)  and  (4)) 

(1)  The  Deputy  Associate 
Administrator  for  Procurement  is  the 
agency  competition  advocate,  reporting 
to  the  Associate  Deputy  Administrator 
on  issues  related  to  competition  of 
NASA  acquisitions. 

(2)  The  Center  Deputy  Directors  or 
Associate  Directors  are  the  competition 
advocates  for  their  contracting  activities. 

(3)  The  Director,  Program  Operations 
Division,  Code  HS,  is  the  competition 
advocate  for  the  Headquarters 
contracting  activity. 

(4)  The  iJeputy  Manager  is  the 
contracting  activity  competition 
advocate  for  the  Space  Station  Program 
Office. 

1308.902    Dutlea  and  rssponatMlltie*. 
(NASA  aupplemenu  paragraph  (b|) 

(b)(i)  Center  competition  advocates 
shall  submit  annual  reports  to  the 
agency  competition  advocate  (Code  HS) 
on  or  before  November  30. 

(ii)  The  agency  competition  advocate 
shall  submit  an  aimual  agency  report  on 
or  before  January  31. 

PART  18S2-SOUCITATKMI 
PROVISIONS  ANO  CONTRACT 
CLAUSES 

7a.  The  authority  citation  for  part 
1852  continues  to  read  as  follows: 
Aalfaacliy:  42  U.S.C  2473  (c)(1). 

8.  Part  1852  is  amended  as  follows: 

188ZO0O    [Amendsdl 

a.  Section  1852.000  is  revised  to  read 
as  follows: 

18S2.000    Soopeotpart 

This  part,  in  conjimction  with  FAR 
Part  52— 

(a)  Sets  forth  the  provisions  and 
clauses  prescribed  in  the  NFS, 

(b)  Gives  instructions  for  their  use, 
and 

(c)  Presents  a  matrix  listing  the 
provisions  and  clauses  applicable  to 
each  principal  contract  type  and/or 
purpose  (e.g.,  fixed-price  supply,  cost- 
reimbursement  research  and 
development). 

Subpart  18S2.1—(R«vlaai|] 

b.  Subpart  18S2.1  is  revised  to  lead  as 
follows: 


Subpart  186&1— InatmcUona  lor  Uaing 
ProvWona  and  Contiacla. 

1852.101    Using  Part  52. 

1852.103  Identification  of  provisions  and 
clauses. 

1852.103-70    Identification  of  modified 
pitivisions  and  clauses. 

1852.104  Procedures  for  modifying  and 
completing  provisions  and  dauses. 

1882.101    Ualng  FAR  part  52.  (NASA 
(b)an(l(«)) 


(b)(2)(i)(B)  NASA  contracting  offices 
prescribing  or  developing  clauses  shall 
ensure  that  the  requirements  of  subpart 
1801.3  are  met. 

(e)(1)  The  NFS  matrix  in  siibpart 
1852.3  is  formatted  similarly  to  that  In 
the  FAR  The  first  page  of  the  NFS 
matrix  contains  a  key  to  colunm 
headings,  a  dollar  threshold  chart,  and 
requirement  symbols.  To  fully 
determine  the  applicability  of  a 
provision  or  clause  in  the  "required- 
when-applicable"  and  "optional" 
categories.  Contracting  Officers  shall 
refer  to  the  NFS  text  (cited  in  the 
matrix)  that  prescribes  its  use. 

(4)  The  NFS  matrix  may  be 
reproduced  by  field  instalUtions  for  die 
purpose  of  supplementing  it  with 
installation-developed  provisions  and 
clauses. 

1882.103  Menttflcatton  of  provlalonsaiKl 
clauaai.  (NASA  supptements  paragraphs 
mand(e)) 

(b)  Provisions  and  clauses  prescribed 
by  a  field  installation  to  satisfy  Its  needs 
shall  be  identified  as  stated  in 
paragraphs  (b)  (i)  and  (ii)  of  this  section. 
Articles,  formats,  and  similar  language 
shall  be  treated  as  provisions  and 
clauses  for  purposes  of  this  section 
1852.103. 

(i)  A  provision  or  clause  shall  be 
numbered  using  a  prefix,  a  base,  and  a 
suffix.  The  prefix  shall  be  an 
alphabetical  abbreviation  of  the 
installation  name  (e.g..  ARC.  DFRC, 
GSFC,  CW,  )SC.  KSC.  LARC,  LERC, 
MSFC,  SSC.  or  SSPO).  The  base  shall  be 
a  numeric  value  beginning  writh  "52.2." 
with  the  next  two  digits  conesponding 
to  the  number  of  the  FAR  or  NFS  subject 
part  to  which  the  provision  or  clause 
relates.  The  suffi.x  shall  be  a  hyphen  and 
sequential  number  assigned  within  each 
part.  NASA  installations  shall  use  suffix 
numbers  from  -  90  to  - 199.  For 
example,  the  first  Johnson  Space  Center 
(JSC)  provision  or  clause  relating  to  part 
36  of  the  FAR  or  NFS  shall  be  JSC 
52.236-90.  the  second  JSC  52.236-91. 
and  so  forth.  Provisions  and  clauses 
shall  be  dated  in  accordance  with  FAR 
52.101(0. 
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(ii)  Contncting  officers  shall  identify 
provisions  and  claiiaes  as  in  the. 
following  examples; 

(A)  L2  BID  ENVELOPES  (GSFC 
52.214-90)  (AUGUST  1987)  This 
example  is  applicable  when  identifying 
the  title  of  provisions  and  clauses  in 
solicitations  and  contracts  using  the 
uniform  contract  format  (UOn.  The  first 
number  ("1.2")  designates  the  UCF 
section  and  the  sequential  clause  within 
that  section  "C^FC  52.214-00"  spedBes 
the  clause  number. 

(B)  Ca^  52.214-00— Bid  Envelopes 
(AUGUST  1987)  This  example  is 
applicable  in  all  instances  in  which  the. 
provision  or  clause  citation  is  not 
associated  with  the  UCF  number. 

(C)  Contracting  oFRcers  shall  not 
number  provisions  and  clauses 
developed  for  individual  acquisitions 
only.  For  example,  "F.3  Delivery 
Procedures  for  Special  Hardware"  cites 
the  Ihird  clause  in  Section  F  of  a 
contract  using  the  UCF,  but  has  no 
clause  number  or  date  identified  with  it, 
indicating  that  the  clause  was 
developed  for  the  particular  contract  it 
appears  in. 

1182.103-70    IdaiHIWcelhmclnndWid 


When  a  FAR  clause  or  provision  is 
included  in  a  solicitation  or  contract 
and  the  NFS  prescribes  a  modification, 
the  title  line  shall  identify  the 
modification  as  shown  in  this 
subsection.  This  format  shall  be  used 
both  for  incorporation  by  reference  and 
when  using  full  text 

"52.232-28  Electronic  Funds  Tranitsr 
Payment  Metliods  (APR  ]«««>—«  modiiisd 
by  NASA  FAR  Supplemsnt  lS32.9aa(a)" 

laSLIO*    Prooedi— torwodWyfcigand 


NFS  provisions  and  clauses  shall  not 
be  modified  unless  authorized  by  the 
NFS.  When  authorized,  contracting 
officers  must  comply  with  the 
procedures  in  FAR  52.104. 

SubfMrt  18S£2-Taxt  of  Pro»Mon« 


1882^03-70,  iaS£204-77, 1882.204-78, 
1882.207-70    [Remowad] 

c  Sections  1852.203-70, 1852.204- 
77, 1852.204-78,  and  1852.207-70  are 
removed. 

1882.204-78, 188Z204-78, 1882.208-81, 
\aB2JO»^n,  1882.20»-71, 188Z200-7S 
[RMtawl] 

d.  Sections  1852.204-75,  1852.204- 
76, 1852.208-81, 1852.209-70, 
1852.209-71,  and  1852.209-72  are 
revised  to  read  as  follows: 


.    As  prescribed  in  1804.404-70,  insert 
the  following  clause: 

SECURITY  CLASSIFICATION 
REQUIREMENTS  (SBTBMBER  1989) 
Psi&jiujance  under  this  contract  will 
invohn  accaas  to  and/or  generatioD  of 
daiaiflad  infannation,  work  in  a  security 
area,  or  both,  up  to  the  level  of 

.llnssitthe 

applicable  security  clearance  level).  See 
Federal  Acquisition  Regulation  clause 
52.204-2  in  this  contract  and  OD  F(Hm  254, 
Contract  Security  Clanificatian 

Specification,  Attachment (Insert 

the  attacfamant  niunber  of  the  IX)  Form  254). 
(End  of  clause) 

1882204-78    Security  requtrainsnts  for 
"I  automatad  InkirmsMon 


As  prescribed  in  1804.470-3.  insert 
the  following  clause: 

SBCURTTY  REQUIREMENTS  FOR 
UNCIASSIFIBD  AUTOMATED 
INFORXiATICN  RESOURCES  (SEPTEMBER 
1993) 

(a)  In  addition  to  complyiag  with  any 
functional  and  teclmical  security 
tequlrementB  set  forth  in  the  schedule  and 
the  clauses  of  this  contract,  the  Contractor 
shall  initiate  peraonoel  screening  checks  and 
obtain  user  responsibility  agreements,  as 
required  by  tills  clause,  for  each  contractor 
employee  requiring  unescotlsd  or 
unsupendsed  phyrical  access  or  electronic 
access  to  the  following  limited  or  cootrolled 
anas,  systems,  programs  and  data:  (List 
areas,  systems,  programs  and  data). 

(11  The  Contiactar  shall  submit  a  persoonel 
security  questioimaire  (NASA  Form  531, 
Name  Check  Request,  Ibr  National  Agency 
Check  (NAC)  investigations  and  Standard 
Form  esP.  Chiestionnaiie  for  Public  Trust 
IHisitions,  for  specified  sensitiva  positions) 
and  a  Fhigsrprint  Card  (PD-258  with  NASA 
overprint  in  Origin  Block)  to  tlie  installation 
Saonity  Officer  for  each  Contractor 
amplojnw  wjio  requires  access.  The  required 
forms  may  be  obtained  from  the  installation 
security  office.  Employees  may  have 
fingerprints  takan  at  the  [Insert  office  name 
and  location],  or  at  any  police  department. 

(i)  Several  months  may  be  required  for 
completion  of  complex  personnel  screening 
invastigatloas.  Background  scieening  may 
not  be  raquirad  far  employees  with  recent  or 
current  Federal  Govamment  investigations. 

(ii)  When  employee  access  is  necessary 
prior  to  completion  of  personnel  screening, 
each  contractor  employee  requiring  access 
may  be  considered  for  escorted  access.  The 
installation  Security  Officer  will  establish  the 
eligibility  of  proposed  escorts. 

(2)  The  Controctar  shall  ensure  Uiat  each 
contractor  employee  requiring  access 
executes  any  user  responsibility  agreements 
required  by  the  Government  prior  to  access. 
The  Contractor  sliall  provide  signed  copies  of 
the  agreements  to  the  installation  Security 
Officer  for  inclusion  in  the  employee's 
security  file.  Unauthorized  access  is  a 
vlolaUoo  of  law  and  punishable  under  the 


provisions  of  18  U.S.C  1029,  IB  U.S.C  1030 
and  other  applicable  statutes. 

(3)  The  Contractor  shall  notify  the 
installation  AIS  N4anager  no  later  than  the 
end  of  the  day  of  the  termination  for  cause 
of  an  authorized  employee's  access.  The 
Contractor  shall  notify  the  GOTR  no  later 
than  ten  days  after  an  autliariasd  amployae 
no  longsr  requires  access  far  any  other  type 
of  termination.  Verbal  notiflcalions  shall  be 
confirmed  in  writing  within  thirty  days. 

(b)  The  Contractor  shall  incorporate  this 
clause  in  all  subcontracts  where  the 
requirements  identified  in  paragraph  (al  are 
applicable  to  parformanos  of  the  suhconnacL 
(End  of  clause) 

1882.200-81    niiWcMnns  on  Pilndng  id 


As  prescribed  in  1801.870,  insert  the 
following  clause: 

RESTRICTIONS  ON  PRINTING  AND 
DUPUCATING  (AireUST  1993) 

(a)  The  Cootractor  sliall  reproduce  any 
documentaUon  required  by  mis  contract  \a 
accordance  with  the  provisloDS  of  the 
Govarnmenl  Printing  and  Binding 
Regulations,  No.  26,  S.  Pub  101-9.  U.S. 
Government  Printing  Office,  Washington,  DC. 
20402,  published  by  the  ]oint  Committee  on 
Printing,  U.S.  Congress. 

(b)  The  Contractor  shall  not  perform,  or 
procure  from  any  commercial  source,  any 
printing  in  connection  with  the  perfbrmance 
of  work  under  tlUs  contract.  The  term 
"printing"  includes  the  processes  of 
composition.  platamaUng,  piaaswork,  silk 
screen  processes,  binding,  miczofarm,  and 
the  end  items  of  such  prm  ussea  and 
aquipmant 

(c)  "Duplicatiiig/copying"  is  not 
considered  to  be  printing  It  is  material 
produced  by  duplicating  equipment 
employing  the  llthogiaptiic  process  and 
automatic  oopy-prooassing  or  copier- 
doplicatiiig  "!■*■"  i'fcf  amployiiig 
electrostatic,  thermal,  or  other  copying 
processes  not  requiring  the  use  of  negatives 
or  metal  plates.  The  Contractor  is  authorized 
to  dupUcate  production  unites  provided  the 
requirement  does  not  exceed  5,000 
production  units  of  any  one  page  or  25,000 
units  in  the  aggregate  of  multiple  pages.  Such 
plates  may  not  exceed  a  maximum  image  size 
of  10V«  by  14V4  Inches.  A  "production  unit" 
is  one  sheet,  size  8'/i  x  ii  inches  (215  x  280 
nun),  one  side  only,  and  one  color  ink. 

(d)  This  clause  does  not  preclude  writing, 
editing,  preperation  of  manuscript  copy,  or 
preparation  of  related  illustrative  material  as 
a  pari  of  this  contract,  or  administrative 
duplicating/copying  (for  example,  necessary 
forms  and  instructional  materials  used  by  the 
Contractor  to  respond  to  the  terms  of  the 
contract). 

(a)  Costs  associated  with  printing  or 
duplicating/copyiag  in  excess  of  the  limits 
set  forth  sbove  are  unallowable  without  prior 
written  approval  of  the  Contracting  Oflicer.  If 
the  contractor  has  reason  to  believe  that  any 
activity  required  in  fuifillmant  of  the  contract 
will  neoesaitate  any  printing  or  substantial 
dupUcating/oopying,  it  immediately  shall 
provide  wrrittsn  notice  to  tiie  Cootracting 
Officer  and  request  approval  prior  to 
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proceeding  with  the  activity.  Requests  will  ha 
processed  by  the  Contracting  Officer  in 
accordance  with  the  provisions  of  the 
Government  Printing  ai^d  Binding 
Regulations  and  NFS  1808.802. 

(i)  The  Contractor  shall  include  in  each 
subcontract  which  may  involve  a 
requirement  for  any  prinUng  and/w  any 
duplicatiiig/copyiiig  in  excess  of  the  limits 
specified  in  paragraph  (c)  of  this  clause,  a 
provision  substanU^y  the  same  as  this 
clause,  including  this  paragraph  (f), 
(End  of  (Jause) 

1862.208-^    Product ramonlfrani 
Qualflad  Praduels  LM. 

As  prescribed  in  1809.206-71,  insert 
the  following  clause: 

PRODUCT  REMOVAL  FROM  QUALIFIED 
PRODUCTS  LIST  (DECEMBER  19881 

If,  during  the  performance  of  this  contract, 
the  product  being  fiimished  is  removed  from 
the  Qualified  Products  Ust  for  any  reason, 
the  Government  may  terminate  the  contract 
for  Debult  pursuant  to  the  de&ult  clause  of 
the  contract 
(End  of  clause) 


1882,208-71    UmitMon  of  Future 
Conlracllfio. 
As  prescribed  in  1809.507-2.  the 

contracting  officer  may  insert  a  clause 

substantially  as  follows  in  solicitations 

and  contracts,  in  compliance  with  FAR 

9.507-2: 

UMTTATION  OF  FUTURB  CONTRACTING 

(DECEMBER  1988) 

(a)  The  Contracting  Officer  has  detennined 
that  this  acquisition  may  give  rise  to  a 
potential  organizatioDal  conflict  of  interest. 
Accordingly,  the  attention  of  prospective 
offerors  is  invited  to  FAR  Subpart  9.5 — 
Oi^anizational  Connicts  of  Interest 

(b)  The  nature  of  this  conflict  is  [deacribe 
the  conflictl. 

(c)  The  restrictions  upon  future  coatracting 
are  as  follows: 

(1]  If  the  Contractor,  under  the  terms  of  this 
contract,  or  throu^  the  pOTfbnnanca  of  tasks 
pursuant  to  this  contract,  is  required  to 
develop  specifications  or  statements  or  woric 
that  are  to  be  incorporated  into  a  solicitation, 
the  Contractor  shall  be  ineligible  to  perform 
the  work  described  in  that  solicitation  as  a 
prime  of  Brst-tier  subcontractOT  under  an 
ensuing  NASA  contract.  This  restriction  shall 
remain  in  eOect  for  a  reasonable  time,  as 
agreed  to  by  the  Contracting  Officer  and  the 
Contractor,  sufficient  to  avoid  un&ir 


competitive  advantage  or  potential  bias  (thb 
time  shall  in  no  case  be  less  than  the 
duration  of  the  initial  production  contract). 
NASA  shall  not  unilateiElly  require  the 
Contractor  to  prepare  such  specifications  or 
statements  of  %rark  under  this  contract. 

(2)  To  the  extent  that  the  work  under  this 
contract  requires  access  to  proprietary, 
business  confidential,  or  financial  data  of 
other  companies,  and  as  long  as  these  data 
remain  proprietary  or  confidential,  the 
Contractor  shall  protect  these  data  from 
unauthohted  use  and  disclosure  and  a^ees 
not  to  use  them  to  complete  with  those  other 
companies. 
(End  of  clause) 

1852.2W-72    Compoalttonorttw 
Contractor. 

As  prescribed  in  1609.670.  insert  the 
following  clause: 

COMPOSITION  OF  THE  CONTRACTOR 
(DECEMBER  1988) 

If  the  Contractor  is  comprised  of  mora  than 
one  legal  entity,  each  entity  shall  be  jointly 
and  sevOTally  Liable  under  this  contract 
(End  of  clause) 

[FR  Doc.  96-19422  Filed  8-2-96;  8:45  ami 
MJUHO  OOM  7S«f-f1-«l 
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nie  making  prior  to  the  adoplion  a<  the  final 
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ACTKJN:  Proposed  rule. 

SUMMARY:  This  proposed  rule  invites 
comments  on  a  proposed  increase  in  the 
current  minimiun  size  requirement  for 
limes  grown  in  Florida  and  for  limes 
imported  into  the  United  Slates.  The 
Florida  Lime  Administrative  Committee 
(Committee),  is  the  agency  responsible 
for  the  local  administration  of  the 
marketing  order  covering  limes  grown 
in  Florida.  This  rule  would  increase  the 
minimum  size  requirement  bom  1  7/8 
inches  to  2  inches  in  diameter  during 
the  period  of  January  1  through  May  31. 
Larger  fruit  tend  to  have  a  higher  juice 
content.  Therefore,  the  increase  in  fruit 
size  would  enable  handlers  to  meet  the 
42  percent  juice  content  requirement 
specified  in  the  regulations  for  limes 
shipped  to  the  fresh  market.  The 
changes  in  import  requirements  axe 
necessary  under  section  Be  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937. 

DATEK  Comments  must  be  received  by 
October  4, 1996. 


8:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
should  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456  or 
by  FAX  at  (202)  720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  office  of  the  Docket  Clerk  during 
regular  business  hours. 


Fon  umcn  wraMMTMN  oontact: 

Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2S22-S,  Washington. 
DC  24X190-6456;  telephone:  202-720- 
5127;  or  Aleck  J.  Jonas,  Southeast 
Marketing  Field  Office.  USDA/ AMS, 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883;  telephone:  813-299-4770.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guert>er,  Marketing 
Order  A<£iiiinistration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456.  room  2523-S.  Washington. 
D.C  20090-6456;  telephone:  202-720- 
2491.  Fax  «  202-720-5698. 
atiPPI  rMTHTAHY  INFONMATKM:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  CMer  No.  911  (7  CFR 
Part  911),  as  amended,  regulating  the 
handling  of  limes  grown  in  Florida, 
hereinafter  referred  to  as  the  "order." 
The  order  is  efiactive  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  rule  is  also  issued  under  section 
8e  of  the  Act.  which  requires  the 
Secretary  of  Agriculture  to  issue  grade, 
size,  quality,  or  maturity  requirements 
for  certain  listed  commodities, 
including  limes,  imported  into  the 
United  States  that  are  the  same  as,  or 
comparable  to.  those  imposed  upon  the 
domestic  commodities  regulated  under 
the  Federal  marketing  orders. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  60ec(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 


a  bearing  on  the  petition.  After  tba 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  Stales  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  alter  date  of 
the  entry  of  the  ruling. 

There  ore  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act 

Pursuant  to  the  requiiemeots  aet  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  proposed  rule  on  small 
entities. 

The  purpose  of  the  RFA  is  to  Bt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  atxiut 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  10  handlers 
subject  to  regidation  under  the  order 
and  approximately  30  producers  of  , 
Florida  limes.  There  are  approximately 
35  importers  of  limes.  Small  agricultural 
service  firms,  which  include  lime 
handlers  and  importers,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  majority  of  these  handlers,  producers, 
and  importers  may  be  classified  as  small 
entities.  Interested  persons  are  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  rule  proposes  an  increase  in  the 
minimum  size  requirement  for  Florida 
and  imported  times,  which  could 
impose  some  additional  costs  on 
handlers  and  importers,  including  small 
entitias.  However,  any  additional  costs 


will  not  impose  a  significant  economic 
impact.  The  minimum  size  tequirement 
would  be  applied  to  both  small  and 
large  handlers  and  importers  in  the 
same  way.  With  an  increase  in  the 
minimum  size,  the  larger  limes  are  more 
likely  to  meet  the  42  percent  minimum 
juice  content  requirement.  This  change 
is  expected  to  reduce  the  incidence  of 
repacking  and  may  lower  costs  to 
h^dlers  and  importers.  Increasing  the 
minimum  size  would  also  ensure  that 
such  limes  would  be  more  mature  and 
have  a  higher  juice  content,  which 
would  encourage  repeat  purchases  by 
consumers.  This  Increase  in  quality  to 
the  consumer  is  expected  to  increase 
returns  to  handlers,  importers,  and 
producers.  Therefore,  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Section  911.48  of  the  lime  marketing 
order  provides  authority  to  issue 
regulations  establishing  specific  pack, 
container,  grade  and  size  requirements. 
These  requirements  are  specified  under 
SS  911.311,  911.329  and  911.344. 
Section  911.51  requires  inspection  and 
certification  that  these  requirements  are 
met.  Currently,  the  minimum  size 
requirement  for  Florida  limes  is  that 
they  measure  at  least  l'^  inches  in 
diameter. 

The  destruction  caused  by  Hurricane 
Andrew  in  1992  has  drastically  reduced 
the  lime  acreage  in  Florida  from  6,500 
acres  to  approximately  1,500  acres. 
During  the  1991-92  season,  prior  to 
Hurricane  Andrew,  1,682,677  bushels  of 
limes  were  assessed.  For  the  1993-94 
season,  assessments  were  collected  on 
228.455  bushels,  and  for  the  1994-95 
season,  assessments  were  collected  on 
283,977  bushels  of  limes.  These  Eactors 
1^  the  Committee  to  reconsider  current 
marketing  order  requirements,  including 
the  1%  inches  in  diameter  size 
requirement. 

The  Committee  met  on  January  10, 
1996.  and  recommended  to  increase  the 
minimum  Size  requirement  for  Florida 
limes  from  I'/n  inches  to  2  inches  in 
diameter  during  the  period  of  January  1 
through  May  31.  The  recommendation 
passed  by  a  vote  of  seven  in  favor  to  one 
opposed.  The  one  dissenting  voter  did 
not  comment  on  why  he  was  opposed 
to  the  increase. 

Florida  lime  production  and  the 
quantity  of  lime  imports  into  the  United 
States  reach  their  lowest  point  from 
January  through  May.  During  the  1994- 
95  season.  32.035  bushels  of  Florida 
limes  and  2.402,987  bushels  of  imported 
limes,  were  shipped  to  the  fresh  market 
during  the  January  through  May 
production  period.  In  comparison, 
257,178  budiiels  of  Florida  limes  and 


5,980,669  bushels  of  imported  limes, 
were  shipped  to  the  fresh  mariiet  during 
the  peak  production  period  of  June 
through  December. 

Dunhg  the  January  through  May 
period,  prices  are  generally  higher  while 
lime  quality  is  lower.  Market  demand 
however,  remains  the  same  as  in  the 
peak  production  period.  These  factors 
have  resulted  in  on  incentive  to  pack 
low  quality  fruit.  Also,  the  juice  content 
requirement  for  limes  shipped  to  the 
fresh  market  is  42  percent.  Handlers 
have  had  difficulty  meeting  the 
requirement  during  the  low  production 
period  because  limes  are  less  mature 
and  have  thicker  skins.  The  thicker- 
skiimed  limes  tend  to  have  lower  juice 
content. 

Limes  that  are  2  inches  or  larger  in 
diameter  have  a  higher  juice  content 
than  smaller  limes.  The  larger  limes, 
therefore,  have  a  greater  chance  of 
meeting  the  42  percent  juice  content 
requirement.  Increasing  the  minimum 
size  to  2  inches  in  diameter  would 
therefore  result  in  more  fresh  limes 
meeting  the  42  percent  juice  content 
requirement.  These  limes  would  pass 
inspection  without  the  expense  of 
repacking  and  regrading  (be  fruit  which 
would  reduce  handline  costs. 

The  increase  would  have  a  positive 
cost  effect  on  consumers  because  it 
would  allow  handlers  of  limes  to 
provide  the  consumer  with  higher 
quality  fruit  at  a  reasonable  cost. 
According  to  the  Committee,  the 
industry's  past  sales  records  indicate 
that  consumers  have  a  preference  for  the 
larger  sized  limes.  Producers  and 
importers  of  limes  would  also  benefit  by 
experiencing  higher  retiun  rates. 

Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  limes,  are 
regulated  under  a  Federal  marketing 
Older,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Since  this  rule  would  increase  the 
minimum  size  requirement  for  Florida 
limes,  a  corresponding  change  would 
also  apply  to  imports. 

In  a  separate  rulemaking  action,  the 
Department  is  proposing  to  reduce  the 
regulatory  period  for  Florida  limes  and 
limes  imported  into  the  United  States. 
The  proposed  action  would  modify 
language  in  both  the  domestic  and 
import  regulations  to  change  the 
regulatory  period  to  January  1  through 
May  31  from  its  current  continuous, 
year  round,  implementation. 

Minimum  grade,  size,  quality,  and 
maturity  requirements  for  limes 
imported  into  the  United  States  are 
currently  in  effect  under  S  944.209  (7 
CFR  944.209).  This  proposal  would 


increase  the  minimum  size  lequirement 
for  imported  limes  frxim  1'.^  inches  to  2 
inches  in  diameter  during  the  period  of 
January  1  through  May  31.  This  rule 
would  result  in  more  imported  limes 
passing  the  42  percent  juice  content 
requirement,  providing  higher  quality 
Emit  at  a  reasonable  cost. 

The  largest  exporter  of  limes  to  the 
United  States  is  Mexico,  with  the 
heaviest  volumes  of  lime  shipments 
occurring  between  June  1  and  December 
31.  Mexico  exported  6.075,685  bushels 
of  fresh  limes  to  the  United  States 
during  the  1994-95  season,  while  other 
import  sources  shipped  a  total  of 
201,053  bushels,  combined. 

The  VA  inches  in  diameter  Size 
tequirement  is  not  specifically  stated  in 
the  lime  import  regulation.  Therefore, 
no  change  is  needed  in  the  text  of 
$944,209. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  proposed  rule. 

Interested  persons  are  invited  to 
submit  comments  on  this  proposaL  A 
eo-day  comment  period  is  deemed 
appropriate  because  all  parties  need 
time  to  ensure  all  comments  are 
received  in  order  to  be  of  maximum 
benefit  to  the  lime  industry  during  the 
January  1  through  May  31  period. 

List  ofSabiects  in  7  CFR  Part  911 

Limes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  above,  7  CFR 
part  911  is  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  911  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  911— UMES  GROWN  IN 
FLORIDA 

4*11.944    [AnNndad] 

2.  In  $  911.344,  paragraph  (a)(3)  the 
words  "at  least  1  7/8  inches"  are  revised 
to  read  "at  least  2  inches". 

Dated:  |uly  31. 1996. 
Rebert  C  Kenwy. 

Director,  Fruit  and  Vegetable  Divisioa. 
IFR  Qbc.  96-198S4  Filed  8-2-46: 8:45  ami 
■uaie  oooc  —tut* 
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:  Department  of  Justice. 
ACnow  Proposed  lule. 


:  This  propoced  rule  transiiBrs 
tile  responsibility  for  maintaining  tiie 
list  offne  legal  ssrviGea  in  deportatiaD 
proceedings  Erom  tlie  Immigration  and 
Naturalization  Service  (INS)  to  the 
Executive  Office  far  bmnigration 
Review.  Office  of  the  CUef  Immigratian 
Judge.  This  rule  also  proposes  to  amend 
the  regulations  governing  the  list  by 
permitting  attorneys  who  provide  free 
legal  services  to  indigent  aliens  to  apply 
to  be  indudad  on  the  list  of  free  legal 
services.  The  rule  also  amends  8  C7R 
Part  103  by  transferring  appellate 
jurisdiction  to  the  Board  of  Immigration 
Appeals  from  tile  Associate 
Commissianer  for  Examinations.  INS. 
for  appeals  from  decisions  on 
applications  relative  to  the  list  of  free 
le^  services  and  from  d^iriffnn  on 
removals  from  such  a  list. 
DATEK  Written  comments  must  be 
received  on  or  before  October  4. 1996. 
AOOMEMCi:  All  comments  concerning 
these  proposed  regulations  should  be 
addieaaed  to  Margaret  M.  Phiibin. 
General  Counsel,  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
I^eesburg  Piles.  Falls  durcfa.  Virginia 
22041. 

FOn  FURTHBI  MOMIATION  COffrACT: 
Margaret  M.  Phiibin,  General  Counael. 
Executive  Office  for  Immigration 
Review,  Suite  2400, 5107  Leesburg  Pike, 
Falls  Church,  Virginia  22041.  telephone 
(703)  305-0470. 

aufVLarcNTAirv  afonMTiON:  This 
proposed  rule  amends  8  CFR  Parts  3  and 
292a  by  transferring  the  responsibility 
for  maintaining  the  list  of  bee  legal 
services  in  deportation  proceedings 
from  the  Immigration  and 
Naturalization  Service  (INS)  lo  the 
Executive  Office  for  Immigration 
Review  (EOK).  Office  of  the  Chief 
hnmigration  Judge.  Because  EOIR  will 
be  assuming  this  new  responsibility, 
this  regulatory  provision  will  be  moved 
from  8  CFR  Part  292a  to  8  CFR  Part  3. 
which  pertains  specifically  to  EOIR. 
This  list  of  free  legal  services  is  given  lo 
aliens  who  have  been  placed  in 
deportation  proceedings  in  Immigration 
Court.  Accordingly,  the  list  will  only 


include  organizations  and  attorneys, 
qualified  pursuant  to  this  rule,  who  can 
represent  aliens  in  such  proceedings 
before  the  Board  and  the  Immigratian 
Courts. 

This  list  of  free  legal  services  is  not  to 
beconfiised  with  the  Roster  of 
Recognized  Organizations  and 
Accredited  Representatives  (Roster) 
maintained  by  the  Board  pursuant  to 
§  292.2(e).  The  Rostsr  includes  the 
names  of  accredited  representatives  who 
are  authorized  to  practice  before  the 
Service  alone  or  the  Service  and  the 
Board  (including  practice  before  the 
Immigration  Court). 

This  proposed  rule  has  been  drafted 
in  responae  to  a  May  1994  Inspector 
General's  (K)  reptut  on  the  Cue 
Hearing  Process  before  EOCR.  The  IG's 
report  focused,  inter  alia,  on  regulatory 
and  procedural  changes  which  would 
improve  the  eflsctiveaess  and 
timeliness  of  immigration  proceedings. 
One  of  the  recommendations  iii  the 
report  Riggested  that  the  responsibility 
for  maintaining  the  rejarral  fists  of  pro 
bono  legal  services  be  transieiTed  bam 
INS  to  EOIR.  The  IG  report  noted  that 
EOIR  is  responsible  for  the  recognitfon 
of  non-profit  religious,  charitabb.^and 
social  organizationa  and  the 
aooeditation  of  its  representatives  who 
provide  legal  services  to  aliens  for 
nominal  lees.  In  light  of  these  agency 
responsibilities  and  the  frequent  contact 
of  immigration  judges  with  the  legal 
services  community,  the  IG  report 
concluded  that  EOIR  is  the  appropriate 
entity  to  develop  and  maintain  these 
refarral  lists  of  pro  Ixmo  legal  services. 
This  rule  also  propoaes  to  amend  the 
present  regulation  by  permittinK 
attorneys  who  provide  free  legal 
services  to  indigent  aliens  to  apply  to  be 
included  on  the  list  of  bee  legal 
services.  Section  242B(b)(2)  of  the 
Immigration  and  Nationality  Act,  as 
amended,  requires  the  Attorney  General 
to  provide  for  lists  (updated  not  less 
often  than  quarterly)  of  persons  who 
have  indicated  their  availability  to 
represent  pro  bono  aliens  in 
immigration  proceedings.  Enabling 
attorneys  to  apply  to  be  included  on  the 
list  of  free  legal  services  will  enhance 
the  opportimilies  for  indigent  aliens  to 
find  free  legal  counsel. 

This  proposed  rule  also  amends  8 
CFR  Part  103  by  tran-sferring  appellate 
jurisdiction  to  the  Board  of  Immigration 
Appeals  from  the  Associate 
Commissioner  for  Examinations,  INS, 
for  appeals  from  decisions  on 
applications  relative  to  the  list  of  free 
legal  services  and  from  decisions  on 
removals  from  such  a  list.  In  addition, 
the  rule  proposes  to  amend  8  CFR  Parts 
212, 235.  236. 242,  and  287  by  removing 


all  reforences  to  Part  292a  and  replacing 
them  with  references  to  Part  3.  Fhially, 
this  jproposed  rule  amends  8  CFR  Part 
292  by  clarifying  that  representatives 
authorized  to  practice  before  the  Board 
are  also  authorized  to  practice  before  the 
Immigntion  Court. 

In  accordanoe  with  5  U.S.C  605(b), 
the  Attorney  General  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  enUtiss.  The  Attorney 
General  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  under 
Execntive  Order  12866,  and  accordingly 
this  rule  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  This 
rule  has  no  Federalism  implications 
warranting  the  preparation  of  a 
Federatisro  Assessment  in  accordanoe 
with  Executive  Order  No.  12612.  The 
rule  merits  the  applicable  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  No.  12988. 

Lial  ofSabiscIa 

8  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration.  Lawyere, 
Organizadons  and  functions 
(Government  agendes),  Reporting  and 
recordkeeping  requiramonts. 

8CFRPartl03 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Freedom  of 
Information,  Privacy.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

BC3m  Part  213 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Passports  and  visas.  Reporting  and 
recordkeeping  requirements. 

a  CFR  Part  235 

Administrative  practice  and 
procedure,  Alieiu,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

a  CFB  Port  236. 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens. 

8  CFR  Part  287 

Immigration,  law  enforcement 
officers. 

8CFRPart292 

Administrative  practice  and 
procedure.  Immigration,  Lawyere, 


Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  292a 

Aliens,  Legal  ssrvicea. 

For  the  reasons  set  forth  in  the 
preamble,  and  imder  the  authority  of  8 
U.S.C.  1103. 1252b.  chapter  I  of  Title  8 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  3-CXECtmVE  OFFICE  FOR 
MIMORATION  REVIEW 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Aalfaarity:  5  U.S.C  301;  8  U.S.C  1103. 
1252  note.  1252b.  1362: 28  U.S.C  509.  SIO, 
1746:  Sac  2,  Raorg.  Plan  No.  2  of  1950. 3 
CFR.  194B-19S3  Camp.,  p.  1002. 

2.  Section  3.1  is  amended  by  adding 
a  new  paragraph  (b)(ll)  to  read  as 
follows: 


§»-1 

«  •  *  •  * 

(b)  *  •  • 

(11)  Decisions  on  applications  bom 
organizations  or  attorneys  requesting  to 
be  included  on  a  list  of  free  legal 
services  and  removal  therefrom 
purauant  to  this  part  3. 
•        *        *        *        • 

3.  Subpart  D  is  added  and  reserved 
and  a  new  Subpart  E  is  added  to  read 
as  follows: 
Subpart  0    [niaarvedl 
Subpart  E— List  of  Fraa  Lagal  Sarrioaa 
Sec. 

3.61  List. 

3.62  QualiScaUons. 

3.63  Applicatioas. 

3.64  ,  Approval  and  denial  of  applications. 

3.65  Removal  of  an  organization  or  attorney 
from  list 

Subpart  D—[Ra8arvad] 

Subpart  E— Llat  of  Fraa  Lagal  Sarvlcaa 

13.61    List 

(a)  The  Chief  Immigration  Judge,  or 
his  or  her  designee,  shall  maintain  a 
current  list  of  free  legal  services,  to  be 
updated  not  less  than  quarterly,  for  the 
purpose  of  providing  aliens  in 
immigration  proceedings  with  such  a 
list.  Organizations  and  attorneys  may  be 
included  on  the  list  of  free  legal  services 
if  they  qualify  under  one  of  the 
following  categories: 

(1)  Organizations  recognized  under 
S  292.2  of  this  chapter  that  meet  the 
qualifications  set  forth  in  §  3.62(a)  and 
whose  representatives,  if  any,  are 
authorized  to  practice  before  the  Board 
(including  practice  before  the 
Immigration  Court); 


(2)  Organizations  not  recognizsd 
under  $  292.2  of  this  chapter  that  meet 
the  qualifications  set  forth  in  $  3.62(b); 

(3)  Bar  associations  that  meet  the 
qualifications  set  forth  in  §  3.62(c):  and 

(4)  Attorneys,  as  defined  in  §  1.1(f)  of 
this  chapter,  who  meet  the 
qualifications  set  forth  in  §  3.62(d). 

(b)  The  listing  of  an  organization 
qualified  under  this  subpart  is  not 
equivalent  to  recognition  under  §  292.2 
of  this  chapter. 

13.62    QuaMcaHons. 

(a)  Organizotjons  recognized  under 
§292.2.  An  organization  that  is 
recognized  under  S  292.2  of  this  chapter 
that  seeks  to  have  its  name  appear  on 
the  list  maintained  by  the  Chief 
Immigration  Judge,  or  his  or  her 
designee,  must  have  on  its  staff: 

(1)  An  attorney,  as  defined  in  S  1.1(f) 
of  this  chapter,  or 

(2)  At  least  one  accredited 
representative  as  defined  in  §  292.1(a)(4) 
of  this  chapter  who  is  authorized  to 
practice  before  the  Board  (including 
practice  before  the  immigration  Court). 

(b)  Organizations  not  recognized 
under  S  292.2.  An  organization  that  is 
not  recognized  under  §  292.2  of  this 
chapter  which  seeks  to  have  its  name 
appear  on  the  list  maintained  by  the 
Qiief  Immigration  ]udge,  or  his  or  her 
designee,  must  declare  that: 

(lUt  is  established  in  the  United 
States; 

(2)  It  provides  free  legal  services  to 
indigent  aliens;  and 

(3)  It  has  on  its  staff,  or  retains  at  no 
expense  to  the  alien,  an  attorney,  as 
defined  in  §  1.1(f)  of  this  chapter,  who 
is  available  to  render  such  free  legal 
services  by  representation  in 
immi^tion  proceedings. 

(c)  Bar  associations.  A  bar  association 
that  provide  a  referral  service  of 
attorneys  who  render  pro  bono 
assistance  to  aliens  in  immigration 
proceedings  may  apply  to  have  its  name 
appear  on  the  list  maintained  by  the 
Qiief  Iirunigration  Judge,  or  his  or  her 
designee. 

(d)  Attorneys.  An  attorney,  as  defined 
in  Si. 1(f)  of  this  chapter,  who  seeks  to 
have  his  or  her  name  appear  on  the  list 
maintained  by  the  Chief  Immigration 
Judge,  or  his  or  her  designee,  must 
declare  that  he  or  she  provides  free  legal 
services  to  indigent  aliens  and  that  he 
or  she  is  willing  to  represent  indigent 
aliens  in  immigration  proceedings.  An 
attorney  under  this  section  may  not 
receive  any  direct  or  indirect 
remuneration  from  indigent  aliens, 
except  that  the  attorney  may  be 
regularly  compensated  by  the  firm  or 
organization  with  which  he  or  she  is 
associated. 


|3« 

(a)  Generally.  In  order  to  qualify  to 
appear  on  the  list  maintained  by  the 
Qiief  Immigratio%Judge,  or  his  or  her 
designee,  under  this  subpart,  an 
organization  or  attorney  must  file  an 
application  requesting  to  be  placed  on 
the  list  of  bee  legal  services.  This 
application  must  be  filed  with  the  Office 
of  the  Chief  Immigration  Judge,  along 
with  proof  of  service  on  the  Court 
Administrator  of  the  Immigration  Court 
having  jurisdiction  over  each  locality 
where  the  organization  or  attorney 
provides  bee  legal  services.  Each 
submission  shall  be  identified  by  the 
notation  "Application  for  Free  Legal 
Services  List"  on  the  envelope. 

(b)  Organizations  not  recognized 
under  §  292.2.  An  organization  whidi  is 
not  recognized  under  $  292.2  of  this 
chapter  must  submit  a  declaration 
signed  by  an  authorized  officer  of  the 
organization  which  states  that  the 
organization  complies  with  all  of  the 
qualifications  set  forth  in  $  3.62(b). 

(c)  /Attorneys.  An  attorney  must: 

(1)  Submit  a  declaration  which  states 
that: 

(i)  He  or  she  provides  free  legal 
services  to  indigent  aliens; 

(ii)  He  or  she  is  willing  to  represent 
indigent  aliens  in  immigration 
proceedings;  and 

(iii)  He  or  she  is  not  under  any  order 
of  any  court  suspending,  enjoining, 
restraining,  disbarring,  or  otherwise 
restricting  him  or  her  in  the  practice  of 
law;  and 

(2)  Which  includes  the  attorney's  bar 
number,  if  any,  from  each  bar  of  the 
highest  court  of  the  state,  possession, 
territory,  or  commonwealth  in  which  he 
or  she  is  admitted  to  practice  law. 

(d)  Changes  in  address  or  status. 
Organizations  and  attorneys  referred  to 
in  this  subpart  are  under  a  continuing 
obligation  to  notify  the  Chief 
Immigration  Judge,  or  his  or  her 
designee,  in  writing  within  ten  business 
days,  of  any  change  of  address, 
telephone  number,  or  status.  Failure  to 
notify  the  Chief  Immigration  Judge,  or 
his  or  her  designee  of  any  such  changes 
may  result  in  the  name  of  the 
organization  or  attorney  being  removed 
from  the  list. 

(3.64    Approval  and  denial  of  appUcadons. 

The  Court  Administrator  of  the 
Immigration  Court  having  jurisdiction 
over  each  locality  where  the 
organization  or  attorney  provides  free 
legal  services  shall  forward  a 
recommendation  for  approval  or  denial 
of  each  application  submitted  by  an 
organization  or  attorney,  and  the 
reasons  therefore,  to  the  Chief 
Immigration  Judge,  or  his  or  her 
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designee.  The  Chief  Inunigntion  Judge, 
or  his  or  her  designee,  sbdl  have  the 
authority  to  approve  or  deny  an 
application  submitts^by  an 
organization  or  an  attorney  pursuant  to 
§  3.63.  If  an  application  is  denied,  the 
organization  or  attorney  shall  be 
notiBed  of  the  decision  in  writing,  at  the 
organization's  or  attorney's  last  blown 
address,  and  shall  be  given  a  written 
explanation  of  tiie  grounds  for  such 
drailal.  A  denial  must  be  based  on  the 
failure  of  the  oiganization  or  attorney  to 
meet  the  qualifications  and/or  comply 
with  the  procedures  set  forth  in  this 
subpart  The  orsanization  or  attorney 
shall  be  advised  of  its  right  to  appeal 
this  decision  to  the  Board  of 
Immigration  Appeals  in  accordance 
with  $  3.1(b)  and  S  103.3(a)(lKii)  of  this 
chapter. 

t3J»    Removit  o<an  niQMilwBuii  or 
attorney  from  let. 

(a)  Involuntary  removal.  If  the  Chief 
Immigration  Judge,  or  his  or  her 
designee,  believes  that  an  organization 
or  attorney  qualified  under  this  subpart 
no  longer  meets  the  qualifications  set 
forth  in  this  subpart,  he  or  she  shall 
pranptly  notify  the  organization  (xc 
attorney  in  writing,  at  the  organization's 
or  attorney's  last  ^own  address,  of  bis 
or  her  intention  to  remove  the  name  of 
the  organization  or  attorney  beat  the  list 
of  firee  legal  services.  The  organization 
or  attorney  may  submit  within  30  days 
from  the  date  the  notice  was  served.  The 
organization  or  attorney  must  establish 
by  dear,  unequivocal,  and  convincing 
evidence  that  its  name  should  not  be 
removed  from  the  list.  If,  after 
consideration  of  any  answers  sulnnitted 
by  the  organization  or  attorney,  the 
Chief  Immigration  Judge,  or  his  or  her 
designee,  determines  that  the 
organization  or  attorney  no  longer  meets 
the  qualifications  set  forth  in  this 
subpart,  the  Chief  immigration  Judge,  or 
his  or  her  designee,  shaU  promptly 
remove  the  name  of  the  oiganization  or 
attorney  from  the  list  of  free  legal 
services,  the  removal  of  which  will  be 
reflected  in  the  next  quarterly  update, 
and  shall  notify  the  organization  or 
attorney  of  such  removal  in  writing,  at 
the  organization's  attorney's  last  known 
address.  The  organization  or  attorney 
shall  be  advised  of  its  right  to  appeal 
this  decision  to  the  Board  of 
Immigration  Appeals  in  accordance 
with  S  3.1(b)  and  S  103.3(a)(l)(ii)  of  this 
chapter. 

(b)  Voluntary  removal.  Any 
organizaticn  or  attorney  qualified  under 
this  subpart  may,  at  any  time,  submit  a 
written  request  to  have  its  name 
removed  from  the  list  of  free  legal 
services.  Such  a  request  shall  be 


honored  and  the  name  of  the 
organization  or  attorney  shall  promptly 
be  removed  from  the  list  of  free  legal 
services,  the  removal  of  which  will  be 
reflected  in  the  next  quarterly  update. 

PART  103— TOWERS  AND  DUTIES  OF 
SERVICES  OfFWERS;  AVAILABHJTY 
OF  SERVICE  RECORDS 

4.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 


r:  5  U.S.C  552,  S52(a);  8  U.S.C 
1101, 1103, 1201, 1252  note,  12S2b,  130«, 
1356;  31  IJ.S.C.  9701;  B.O.  12356.  47  FR 
14874, 15557.  3  CFR,  1982  Comp.,  p.  166:  8 
CFRpait2. 

(lOlLI    (A«Mniti4 

5.  Section  103.1  is  amended  by 
removing  and  reserving  paragraph 
(fK3Hiii)(U). 

PART  212-OOCUMEIITARY 
REOUREMENTS:  NOMHMORANTS; 
WAWERS;  AOIMSStON  OF  CERTAM 
MAOMRStBLE  AUEN8;  PAROLE 

6.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Aidhorily:  8  U.S.C  1101, 1102, 1103, 11S2, 
1184. 1187, 1225, 1226, 1227. 1228, 1252: 
and  8  CFR  part  2. 

f212.8   [Amandsd] 

7.  In  S  212.6,  paragraph  (d)(1)  is 
amended  in  the  third  sentence  by 
removing  the  word  "programs"  and 
adding  "provided  by  organizations  and 
attomejre"  in  its  place  and  by  revising 
the  reference  to  "part  292a  of  this 
chapter"  to  read  "part  3  of  this  chapter". 

PART  235-INSPECTION  OF  PERSONS 
APPLYMG  FOR  AOM»SION 

8.  The  authority  citation  for  part  23S 
continues  to  read  as  follows: 

AlAortty:  8  VS.C  1101,  1103, 1182,  1183, 
1201, 1224,  1225, 1228, 1227,  1228, 12S2. 

(23M    lAmsndsca 

9.  In  §235.6,  paragraph  (a)  is 
amended  in  the  fourth  sentence  by 
removing  the  word  "programs"  and 
adding  "provided  by  organizations  and 
attorneys"  in  its  place  and  by  revising 
the  reference  to  "part  2g2a  of  this 
chapter"  to  read  "part  3  of  this  chapter". 

PART  236-EXCLUSION  OF  AUENS 

10.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Aatkarily.  8  US.C.  1103, 1182, 1224, 1225. 
1226,  1362. 

•  23&2    [Amended] 

11.  §  236.2,  paragraph  (a)  is  amended 
in  the  third  sentence  by  removing  the 
work  "programs"  and  adding  "provided 


by  organizations  and  attorneys"  in  its 
place  and  be  revising  the  reference  to 
"part  292a  of  this  chapter"  to  reed  "part 
3  of  this  chapter". 

PART  242-PROCEHMNOS  TO 
DETERMME  DEPORTABIUTV  OF 
AUBIS  M  THE  UWTED  STATES: 
APPREHSISiON,  CUSTODY, 
HEARMO,  AND  APPEAL 

12.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 

AjiUiaritr.  8  U.S.C  1103, 1182. 118ea. 
1251. 1252, 1252  note,  12S2b,  1254,  1362;  8 
CFR  part  2. 

ia«2.1    [Amsnda<q 

13.  In  §  242.1,  paragraph  (c)  is 
amended  in  the  fourth  sentence  by 
removing  the  word  "programs"  and 
adding  "provided  by  organizations  and 
attorneys"  in  its  place  and  by  revising 
the  reference  to  "part  292a  of  this 
chapter"  to  read  "part  3  of  this  chapter". 

tI4S,2    (Amanda<q 

14.  §  242.2,  paragraph  (c)(2)  is 
amended  in  the  third  sentence  by 
removing  the  work  "programs"  and 
adding  "provided  by  organizations  and 
attorneys"  in  its  place  and  by  revising 
the  reference  to  part  292a  of  this 
chapter"  to  read  "part  3  of  this  chapter". 

15.  In  S  242.2,  pangraph  (d)  is  amonded  in 
the  fourth  Bentooce  by  rnnovinff  the  word 
"prognmu"  and  adding  "pravided  by 
organizations  and  attorneys"  in  its  place  and 
Inr  levising  tke  reCsrsnce  to  "part  292a  of  this 
chapter"  to  read  "part  3  of  tills  chapter". 

1242.16    [Amended] 

16.  In  §242.16,  paragraph  (a)  is 
amended  in  the  first  sentence  by 
removing  the  word  "programs"  and 
adding  "provided  by  oiganizations,and 
attorneys"  in  its  place  and  by  revising 
the  reference  to  "part  292a  of  this 
chapter"  to  read  "part  3  of  this  chapter". 

(242.24    [Amended] 

17.  In  §  242.24,  paragraph  (g)  is 
amended  in  the  first  and  second 

.sentences  by  revising  the  phrase  "foimd 
on  the  free  legal  services  list"  to  read 
"or  attorney  found  on  the  list  of  free 
legal  services  maintained  in  accordance 
with  part  3  of  this  chapter". 

PART  287— FIELD  OFFICERS; 
POWERS  AND  DUTIES 

18.  The  authority  citation  for  part  287 
continues  to  read  as  follows: 

Antkarily:  8  U.S.C  1103, 1182, 1225, 1228, 
1251,  1252, 1357:  8  CFR  part  2. 

i2«7J    [Amandad] 

19.  In  §  287.3,  the  sixth  sentence  is 
amended  by  removing  the  word 
"programs"  and  adding  "provided  by 


organizations  and  attorneys"  in  its  place 
and  by  revising  the  reference  to  "part 
292a  of  this  chapter"  to  read  "part  3  of 
this  chapter". 

PART  292— REPRESENTATWN  AND 
APPEARANCES 

20.  The  authority  citation  for  part  292 
continues  to  read  as  folfows: 

AidlMirlty:  8  U.S.C.  1103, 1252b,  1362. 

21.  Section  292.2  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  introductory  text  to  read  as  follows: 

f2»2.2    OiHiiiUeMooa queWled tor 
raoognMon;  raqussia  tor  recognition; 
wWidr—al  of  recognition;  acuedlUUon  of 
lapieeanlallvei;  roater ■ 

(a)  Qualifications  of  organizations.  A 
non-profit  religious,  charitable,  social 
service,  or  similar  organization 
established  in  the  United  States  and 
recognized  as  such  by  the  Board  may 
designate  a  representative  or 
representatives  to  practice  before  the 
Service  alone  or  the  Service  and  the 
Board  (including  practice  before  the 
Immigration  Court).  •  •  • 


PART  292A-{REMOVED] 

22.  Part  292a  is  removed. 

Dated:  )uly  27, 1996. 
lanalRana, 
Attorney  Genemt. 

(FR  Doc  96-19732  Filed  8-2-96:  8:45  am) 
aaiaa  oooa  44i*-ai-a 


NUCLEAR  REGULATORY 
COMMBSION 

10  CFR  Parts  25  and  95 
RIN3180^F37 

Access  to  and  ProMdlon  o(  CtessMad 
InfOfmation 

AOBICV:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commissirai  is  amending  its  regulations 
to  conform  the  requirements  for  the 
protection  of  and  access  to  classified 
information  to  new  national  security 
policy  documents.  This  proposed  rule  is 
necessary  to  ensure  that  classified 
information  in  the  possession  of  NRC 
licensees  and  others  under  the  NRC's 
regulatory  requirements  is  protected  in 
accordance  with  current  national 
policies. 

IMIES:  The  corrunent  period  expires 
October  4, 1996.  Comments  received 
after  this  date  will  be  considered  if  it  is 


practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

AOOMESSeSES:  Comments  may  be 
submitted  either  electronically  or  in 
written  form.  For  written  comments 
submit  to:  The  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20SS5- 
0001,  Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 

Electronic  comments  may  be 
submitted,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  (BBS)  on  FedWorid.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet  Background 
documents  on  the  rulemaking  are  also 
available,  as  practical,  for  downloading 
arid  viewing  on  the  bulletin  board. 

If  using  a  personal  computer  and 
modem,  the  NRC  rulemaking  subsystem 
on  FedWorid  can  be  accessed  directly 
by  dialing  the  toll  free  number  (800) 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu." 
Usera  will  find  the  "FedWorid  Online 
User's  Guides"  particularly  helpful. 
Many  NRC  subsystems  and  data  bases 
also  have  a  "Help/Information  Center" 
option  that  is  tailored  to  the  particular 
subsystem. 

The  NRC  subsystem  on  FedWorid  can 
also  be  accessed  by  a  direct  dial  phone 
ntunber  for  the  main  FedWorid  BBS, 
(703)  321-3339.  or  by  using  Telnet  via 
Internet:  fedworld.gov.  If  using  (703) 
321-3339  to  contact  FedWorid,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorid  menu  by  selecting  the 
"Regulatory,  Government 
Adininistration  and  State  Systems." 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorid  command  line.  If  you  access 
NRC  from  FedWorld's  main  menu,  you 
may  return  to  FedWorid  by  selecting  the 
"Return  to  FedWorid"  option  from  Uie 
NRC  CtaUne  Main  Menu.  However,  if 


you  access  NRC  at  FedWorid  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems,  but  you 
will  not  have  access  to  the  main 
FedWorid  system. 

If  you  contact  FedWorid  using  Telnet, 
you  vrill  see  the  NRC  area  and  menus, 
including  the  Rules  Menu.  Althou^ 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorid  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  vritliin  a  subdirectory,  with 
descriptions,  is  available.  There  is  a  15* 
minute  time  limit  for  FTP  access. 

Although  FedWorid  also  can  be 
accessed  through  the  World  Wide  Web. 
like  FTP  that  mode  only  provides  accesa 
for  downloading  files  and  does  not 
display  the  NRC  Rules  Menu. 

For  more  information  on  NRC  bulletin 
tioards  call  Mr.  Arthur  Davis.  Systems 
Integration  and  Development  Branch, 
NRC,  Washington,  DC  20555.  telephone 
(301)  415-5780:  e-mail  AXD39nrc.gov. 

Single  copies  of  this  proposed 
rulemaking  may  be  obtained  by  written 
request  or  telefax  ((301)  415-2260)  from: 
Distribution  Services.  Printing  and  Mail 
Services  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington  DC  20555. 
Certain  documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Uvel),  Washington.  DC. 
These  same  documents  may  also  be 
viewed  and  downloaded  electronically 
via  the  Electronic  Bulletin  Board 
established  by  NRC  for  this  rulemaking 
as  indicated  above. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Duane  G.  Kidd.  Division  of  Security, 
Office  of  Administration.  U.S.  Nuclear 
liegulatory  Commission,  Washington. 
DC  20555-0001  telephone  (301)  415- 
7403,  Email  DGKeNRC.GOV. 

SUPI>t£MBf(lRY  «*OflMAT10N: 

Background 

The  national  requirements  for  the 
protection  of  and  access  to  Classified 
National  Security  Information  have  been 
revised  by  the  issuance  of  the  National 
Industrial  Security  Program  Operating 
Manual  (NISPOM).  Executive  Order 
12958,  "Classified  National  Security 
Information, "dated  April  17, 1995,  and 
Executive  Order  12968,  "Access  to 
Classified  Infarmation,"  dated  August  4. 
1995.  In  order  to  confdrm  to  these  new 
national  security  policy  documents,  the 
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NRC  must  reviae  its  regulations  for  the 
protection  of  cUssified  information.  The 
requirements  of  10  CKR  parts  25  and  95 
are  substantially  based  on  Executive 
Order  12356,  dated  April  6.  1982,  which 
was  superseded  by  Executive  Order 
12958. 

The  proposed  rule  would  amend  the 
provisions  of  10  CTR  Parts  25  and  95 
that  deal  with  requirements  for  access  to 
and  protection  of  classified  information 
that  have  been  changed  or  added  by  the 
NISPOM  or  the  Executive  Orders. 
Specifically,  changes  include  revised 
and  added  definiUoos  such  as  Cognizant 
Security  Agency.  Classified  National 
Security  Information.  Classified 
Information.  Facility  Security  Cleeiance, 
Foreign  Ownership,  Control,  or 
Influence  and  numerous  amendments  to 
reflect  the  fact  that  the  NRC  may  permit 
another  Cognizant  Security  Agency 
(DCK,  DoD.  or  CIA)  to  assume  some  or 
all  of  the  security  oversight  functions  at 
an  NRC  facility  under  the  requirements 
of  10  CFR  parts  25  and/or  95  when  that 
agency  also  has  a  significant  security 
interest  st  the  fociUty.  The  proposed 
rule  addresses  the  intent  of  Executive 
Order  12829.  "National  Industrial 
Security  Program,"  to  reduce  wasteful 
and  inefficient  duplicative  oversight  of 
private  facilities  which  have  classified 
interests  from  more  than  one 
government  agency. 

The  proposed  rule  would  also  adopt 
new  requirements  in  areas  where  the 
Executive  Orders  or  the  NISPOM 
mandate  specific  requiremmts  not 
included  in  the  previous  versions  of  the 
rules.  These  new  requirements  include: 
Requiring  that  key  management 
personnel  liave  personnel  security 
clearances  as  well  as  those  employees 
with  access  to  classified  informstion; 
Permitting  reinstatement  of  a  personnel 
security  clearance  up  lo  24  months  after 
termination  instead  of  the  previous  6 
months;  Permitting  facility  security 
officers  to  issue  visit  authorization 
letters  directly  rather  than  through  the 
NRC  Division  of  Security;  Requiring  a 
finding  that  a  fadlily  is  not  under 
foreign  ownership,  control  or  influence; 
Requiring  facility  security  ofBcCTS  to 
have  specific  training  related  to  their 
position;  Permitting  the  use  of 
reinforced  steel  filing  cabinets  with 
lockbars  and  key  locks  for  classified 
information  (provided  appropriate 
supplemental  protection  is  in  place 
dimng  non-working  hours):  Changing 
the  security  classification  markings  to 
conform  to  Executive  Order  12958; 
Reducing  the  accountability 
requirements  for  Secret  documents; 
Defining  procedures  for  challenging 
classification  decisions  that  one  believes 
to  be  in  Brrvr,  Allowing  for  additional 


methods  of  transmitting  classified 
infarmatinn:  and  imposing  fewer 
limitations  on  a  bdUties  authcvity  to 
reproduce  dassified  information  when 
opeiBtianally  necessary. 

Enviroiianatal  Impact-  Categorical 
KxrliwHin 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Redoctian  Act  SUIemant 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501,  e(  seq.).  This  rule 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  information  collection 
requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .5  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completiirg  and  reviewing 
the  collection  of  information.  The  U.S. 
Nuclear  Regulatory  CommissiQn  is 
seeking  public  comment  on  the 
potential  impact  of  the  collection  of 
information  contained  in  the  proposed 
rule  and  on  the  following  issues: 

1.  Is  the  proposed  collection  of 
inicnmation  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC.  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of  this 
proposed  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Information  and  Records 
Management  Branch  fT-6  F33).  U.S. 
Nuclear  Regufatory  Commission, 
Washington,  DC  20555-0001,  or  by 
Internet  electronic  mail  at 
BJSieNRC.GOV;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0046,  -0047,  3150-0051).  Office 
of  Management  and  Budget, 
Washington,  DC  20503.  Comments  to 
OMB  on  the  collections  of  information 
or  on  the  above  issues  should  be 
submitted  by  September  4. 1996. 
Comments  received  after  this  date  will 


be  considered  if  it  is  practical  lo  do  so, 
but  assurance  of  consideration  cannot 
be  given  to  comments  received  alter  this 
date. 

Public  Prolactian  Notificatiaa 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respimd 
lo,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Ragnlatary  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  for  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW.  (Lower  Level), 
Washington.  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Duane  C. 
Kidd,  Division  of  Security,  Office  of 
Administration,  U.  S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20SS5.  telephone:  (301)  415-7403 

Ragnlatary  Flexibility  CertificaUaa 

As  required  by  the  Regulatory 
Flexibihty  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  upon  a  sul»tantia] 
number  of  small  entities.  The  NRC 
carefully  considered  the  effect  on  small 
entities  in  developing  this  proposed  ruJe 
on  the  protection  of  classified 
information  and  have  determined  that 
none  of  the  facilities  afiiBcted  by  this 
rule  would  qualify  as  a  small  entity 
under  the  NRC's  size  standards  (10  CFft. 
Z.810). 

BackfltAnalyBia 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  applies  to 
this  rulemaking  initiative  because  it 
falls  within  the  criteria  of  10  CFR  Part 
50.109(a)(1),  but  that  a  backfit  analysis 
is  not  required  because  this  rulemaking 
qualifies  for  examption  under  10  CFR 
S0.1Qg(a)(4)(iii)  that  reads  "That  the 
regulatory  action  involves  •  •  • 
redefining  what  level  of  protection  to 
the  *  *  *  common  defense  and  security 
should  be  regarded  as  adequate." 
List  of  Sob^acti 
10  CFR  Part  25 

Classified  Information,  Criminal 
penalties.  Investigations,  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

10  an  Part  95 

Classified  information.  Criminal 
penalties.  Reporting  and  recordkeeping 
requirements.  Security  meesures. 


For  the  leasoos  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
proposes  to  adopt  the  following 
amendments  to  10  C7R  parts  25  and  95. 

PART  2!i-ACCESS  AUTHORIZATION 
FOR  UCENSEE  PERSONNEL 

1.  The  authority  citation  for  Part  25  is 
revised  to  reed  as  follows: 

Authority:  Sees.  145, 161.  68  StaL  942, 
946,  as  amended  (42  U.S.C.  2165,  2201);  sec. 
201.  88  SlaL  1242.  as  amended  (42  U.S.C. 
5841):  E.O.  10865,  as  amended,  3  CFR  1959- 
1963  COMP..  p.  398  (50  U.S.C.  401,  nolo); 
E.O.  12829;  B.O.  12958;  RO.  12968 

Appendix  A  also  issued  under  96  Stat 
1051  (31  U.S.C  9701). 

2.  Section  25.1  is  revised  to  read  as 
follows: 

128.1    PiHpoas. 

The  regulations  in  this  part  establish 
procedures  for  granting,  reinstating, 
extending,  transferring,  and  terminating 
access  authorizations  of  licensee 
persoxmel,  licensee  contractors  or 
agents,  and  other  persons  (e.g., 
individuals  involved  in  adjudicatory 
procedures  as  set  forth  in  10  CFR  part 
2,  subpart  I)  who  may  require  access  to 
classified  information. 

3.  Section  25.3  is  revised  to  read  as 
follows: 

%3SJi   Scope. 

The  regulations  in  this  part  apply  to 
licensees  and  others  who  may  require 
access  to  classified  information  related 
to  a  license  or  an  application  for  a 
license. 

4.  Section  25.5  is  amended  by  revising 
the  definitions  Access  authorization  and 
Need  to  know  and  by  adding  the 
definitions  of  Certificate  holder. 
Classified  information.  Classified 
National  Security  Information, 
Cognizant  Security  Agency,  and  Visit 
auOiorizaUon  letters  in  alphabetical 
order  lo.read  as  follows: 

|2&6    OeflnMcna. 

Access  authorization  means  an 
administrative  determination  that  an 
individual  (including  a  consultant)  who 
is  employed  by  or  an  applicant  for 
employment  with  the  NRC,  NRC 
contractors,  agents,  licensees  and 
certificate  holders,  or  other  person 
designated  by  the  Executive  Director  for 
Operations,  is  eligible  For  a  security 
clearance  for  access  to  classified 
information. 
*        *        •        *        • 

Certificate  holder  means  a  facility 
operating  under  the  provisions  of  part 
71  or  76  of  this  chapter. 


Classified  information^  means  either 
Classified  National  Security 
Information,  Restricted  Data,  or 
Formerly  Restricted  Data  or  any  one  of 
them.  It  is  the  generic  term  for 
information  requiring  protection  in  the 
interest  of  National  Security  whether 
classified  under  an  Executive  Order  or 
the  Atomic  Energy  Act. 

Classified  National  Security 
Information  means  information  that  has 
been  determined  pursuant  to  Executive 
Order  12958  or  any  predecessor  order  to 
require  protection  against  unauthorized 
disclosure  and  is  marked  to  indicate  its 
classified  status  when  in  documentary 
form. 

Cognizant  Security  Agency  (CSA) 
means  agencies  of  the  Executive  Branch 
that  have  been  authorized  by  E.O.  12829 
to  establish  an  industrial  security 
program  for  the  purpose  of  safeguarding 
classified  information  under  the 
jurisdiction  of  those  agencies  when 
disclosed  or  released  to  U.S.  Industry. 
These  agencies  are  the  Department  of 
Defianse,  the  Department  of  Energy,  the 
Ontral  Intelligence  Agency,  and  the 
Nuclear  Regulatory  Commission.  The 
Secretary  of  Defense  (SECDEF)  has  been 
designated  as  Executive  Agent  for  the 
National  Industrial  Security  Program 
(NISP). 

Need-to-know  means  a  determination 
made  by  an  authorized  holder  of 
classified  information  that  a  prospective 
recipient  requires  access  to  specific 
clsssified  information  in  order  to 
perform  or  assist  in  a  lawful  and 
authorized  governmental  function  under 
the  cognizance  of  the  Conunission. 
•        *        *        •        • 

Visit  authorization  letters  (VAL) 
means  a  letter,  generated  by  a  licensee, 
certificate  bolder  or  other  organization 
under  the  requirements  of  10  CFR  parts 
25  and/or  95,  verifying  the  need  lo 
know  and  access  authorization  of  an 
individual  from  that  orgaruzation  who 
needs  to  visit  another  authorized  facility 
for  the  purpose  of  exchanging  or 
acquiring  classified  information. 

5.  In  §25.8.  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows: 

{2S.8    Information  collactlcn 
rsqulranients:  OMB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
The  NRC  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 


to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  approved  the 
infomiaUon  collection  requirements 
contained  in  this  part  under  control 
number  3150-0046. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§25.11. 25.17. 
25.21,  25.23.  25.25.  25.27.  25.29.  25.31. 
25.33.  and  25.35. 

•  *        ■         •         « 

6.  In  S  25.13.  paragraph  (a)  is  revised 
to  read  as  follows: 

§2K.19    IMnlMiinoe  el  lecoida. 

(a)  Each  Ucensee  or  organization 
employing  individuals  approved  for 
personnel  security  access  authorization 
under  this  part,  shall  maintain  records 
as  prescribed  within  the  part.  These 
records  are  subject  to  review  and 
inspection  by  CSA  representatives 
during  seciuity  reviews. 

*  *        •        «        « 

7.  Section  25.15  is  revised  to  read  as 
follows: 


125.15    AooaaapannmadundVYT'.'L" 
Of  aqut»ilent  CSA  acceaa  auMwrtnUon. 

(a)  A  "Q"  or  CSA  equivalent  access 
authorization  permits  an  individual 
access  on  a  need-to-know  tissis  to 
Critical  Secret  Restricted  Data  and 
Secret  and  Confidential  Classified 
National  Security  Information  including 
intelligence  information,  (XYPTO  (i.e., 
cryptographic  information)  or  other 
classified  conununications  securify 
(COMSEC)  information. 

(b)  An  "L"  or  CSA  equivalent  access 
authorization  permits  an  individual 
access  on  a  need-to-know  basis  to  Secret 
and  Confidential  classified  information 
other  than  the  categories  specifically 
included  in  paragraph  (a)  of  this  section. 
In  addition,  access  to  certain 
Cijnfidential  COMSEC  information  is 
permitted  as  authorized  by  a  National 
Conununications  Security  Committee 
waiver  dated  February  14,  1985. 

(c)  Each  employee  of  the  Commission 
is  processed  for  one  of  the  two  levels  of 
access  authorization.  Licensees  and 
other  persons  will  fiunish  classified 
information  to  a  Commission  or  CSA 
employee  on  official  business  when  the 
employee  has  the  appropriate  level  of 
access  authorization  and  need-to-know. 
Some  individuals  are  permitted  to  begin 
NRC  employment  without  an  access 
authorization.  However,  no  NRC  or  CSA 
employee  is  permitted  access  to  any 
classified  information  until  the 
appropriate  level  of  access  authorization 
has  been  granted  to  that  employee  by 
NRC  or  the  CSA. 

8.  Section  25.17  is  revised  to  read  as 
follows: 
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fn.17   Approval  lor  preeaMb 

(a)  Access  authorizations  must  be 
requested  for  licensee  employees  or 
other  persons  (e.g..  10  CFR  part  2. 
subpart  I)  who  need  access  to  classified 
infmnation  in  connection  with 
acUvities  under  perls  SO,  70.  72,  or  76. 

(b)  The  request  must  be  submitted  to 
the  fscility  CSA.  I/NRC  is  the  CSA,  the 
procedures  in  §  25.17(cJ  and  (d)  will  be 
followed.  If  NRC  is  not  the  CSA,  the 
request  will  be  submitted  to  the  CSA  in 
accordance  with  procedures  established 
by  the  CSA 

(c)  The  request  must  include  a 
completed  personnel  security  packet 
(see  $  25.17(d))  and  request  form  (NRC 
Form  237)  signed  by  a  licensee,  licensee 
contractor  official  or  other  authorized 
person. 

(d)(1)  Each  personnel  security  packet 
submitted,  must  include  the  following 
completed  forms: 

(i)  Questioimaire  for  Natiraial  Security 
Positions  (SF  -  86,  parts  1  and  2): 

(U)  Two  Standard  fingerprint  cards 
(FD-258); 

(Ui)  Security  Acknowledgment  (NRC 
Form  176);  and 

(iv)  CXhar  related  forms  where 
specified  in  accompanying  instructions 
(NRC  Form  254). 

(2)  Only  a  Security  Acknowledgment 
(NRC  Form  176)  need  be  completed  by 
any  person  possessing  an  active  access 
authorization,  or  who  is  being  processed 
for  an  access  authorization,  by  another 
Federal  agency.  The  active  or  pending 
access  authorization  must  be  at  an 
equivalent  level  to  that  required  by  the 
NRC  and  be  based  on  an  adequate 
investigation  not  more  than  five  years 
old. 

(a)  To  avoid  delays  in  processing 
requests  for  access  authorizations,  each 
security  packet  should  be  reviewed  for 
completeness  and  correctness 
(including  legibility  of  response  on  the 
forms)  prior  to  submittal 

(f)  Applications  for  access 
authorization  or  access  authorization 
renewal  processing  that  are  submitted  to 
NRC  for  processing  must  be 
accompanied  by  a  check  or  money 
order,  payable  to  the  United  States 
Nuclear  Regulatory  Commission, 
representing  the  current  cost  for  the 
processing  of  each  "Q"  and  "L"  access 
authorization,  or  renewal  request 
Access  authorization  and  access 
authorization  renewal  fees  will  be 
published  each  time  the  Office  of 
Personnel  Management  notifies  NRC  of 
a  change  in  the  rates  it  charges  NRC  for 
the  conduct  of  investigations.  Any 
changed  access  authorization  or  access 
authorization  renewal  fees  will  be 
applicable  to  each  access  authorization 


or  access  authorization  renewal  request 
received  upon  or  after  the  date  of 
publication.  Applications  from 
individuals  having  ciurent  Federal 
access  authorizations  may  be  processed 
more  expeditiously  and  at  less  cost, 
since  the  Commission  may  accept  the 
certification  of  access  authorization  and 
investigative  data  from  other  Federal 
Government  agencies  that  grant 
persoimel  access  authorizations. 

9.  Section  25.19  is  revised  to  read  as 
follows: 


126.19 

Each  application  for  access 
authorization  or  access  authorization 
renewal  must  be  submitted  to  the  CSA 
If  NRC  is  the  CSA,  the  application  and 
its  accompanjring  fee  must  be  submitted 
to  the  NRC  Division  of  Secinity.  If 
necessary,  the  NRC  Division  of  Security 
may  obtain  approval  bom  the 
appropriate  OHiunission  office 
exarcising  licensing  or  regulatory 
authority  before  processing  the  access 
authorization  or  access  authorization 
renenval  request.  If  the  applicant  is 
disapproved  for  processing,  the  NRC 
Division  of  Security  shall  notify  the 
submitter  in  writing  andratum  the 
original  application  (security  packet) 
and  its  accompanying  Cse. 

10.  Section  25.21  is  revised  to  read  as 
follows: 

{26.21    IMannlnrton  of  MtM  and 
ooninuad  sUgMity  lor  aooaaa 


(a)  Following  receipt  by  the  CSA  of 
the  reports  of  the  personnel  security 
investigations,  the  record  will  be 
reviewed  to  determine  that  granting  an 
access  authorization  or  renewal  of 
access  authorizatian  will  not  endanger 
the  common  defense  and  seciuity  and  is 
clearly  consistent  with  the  national 
interest  If  this  determination  is  made, 
access  authorization  will  be  granted  or 
renewed.  If  NRC  is  the  CSA.  questions 
as  to  initial  or  continued  eligibility  will 
be  determined  in  accordance  with  pari 
10  of  Chapter  I.  If  another  agency  is  the 
CSA,  that  agency  will,  under  the 
requirements  of  the  NISPOM,  have 
established  procedures  at  the  facility  to 
resolve  questions  as  to  initial  or 
continued  eligibility  for  access 
authorization.  Such  questioiu  will  be 
determined  in  accordance  with 
established  CSA  procedures  already  in 
effect  for  the  hcility. 

(b)  The  CSA  must  be  promptly 
notified  of  developments  that  beer  on 
continued  eligibility  for  access 
authorizadon  throughout  the  period  for 
which  the  authorization  is  active  (e.g., 
persons  who  marry  subsequent  to  the 
completion  of  a  personnel  security 


packet  must  report  this  change  by 
submitting  a  completed  NRC  Form  354, 
"Data  Rep<Bl  on  Spouse"  or  equivalent 
CSA  form). 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  NRC  "Q"  and  "L" 
access  authorizations  must  be  renewed 
every  five  years  from  the  date  of 
issuance.  An  application  for  renewal 
must  be  submitted  at  least  120  days 
before  the  expiratian  of  the  five  year 
period,  and  must  iru:lude: 

(i)  A  statement  by  the  licensee  or 
other  person  that  the  individual 
continues  to  require  access  to  Classified 
National  Security  Information  or 
Restricted  Data;  and 

(ii)  A  personnel  security  packet  as 
described  in  §  2S.17(d). 

(2)  Renewal  applications  and  the 
required  paperwork  are  not  required  for 
individuals  who  have  a  current  and 
active  access  authorization  from  another 
Federal  agency  and  who  are  subject  to 
a  reinvestigation  program  by  that  agency 
that  is  determined  by  NRC  to  meet 
NRC's  requirements.  (The  DOE 
Reinvestigation  Program  has  been 
determined  to  meet  NRC's 
requirements).  For  these  individuals, 
the  submission  of  the  SF-86  by  the 
licensee  or  other  person  to  the  other 
government  agency  pursuant  to  their 
reinvestigation  requirements  will  satisfy 
the  NRC  renewal  submission  and 
paperwork  requirements,  even  if  less 
than  five  years  has  passed  since  the  date 
of  issuance  or  renewal  of  the  NRC  "Q" 
or  "L"  access  authorization.  Any  NRC 
access  authorization  continued  in 
response  to  the  provisions  of  this 
paragraph  will,  thereafter,  not  be  due  for 
renewal  until  the  date  set  by  the  other 
government  agency  for  the  next 
reinvestigation  of  the  individual 
pursuant  to  the  other  agency's 
reinvestigation  program.  However,  the 
period  of  time  for  the  initial  and  each 
subsequent  NRC  "Q"  or  NRC  "L" 
renewal  application  to  NRC  may  not 
exceed  seven  years.  Any  individual  who 
is  subject  to  the  reinvestigation  program 
requirements  of  another  Federal  agency 
but,  for  administrative  or  other  reasons, 
does  not  submit  reinvestigation  forms  to 
that  agency  within  seven  years  of  the 
previous  submission,  shall  submit  a 
renewal  application  to  NRC  using  the 
forms  prescribed  in  $  25.17(d)  before  the 
expiration  of  the  seven-year  period. 

(3)  If  NRC  is  not  the  CSA. 
reinvestigation  program  procedures  and 
requiremanls  %vlll  be  set  by  the  CSA. 

11.  Section  25.23  is  revised  to  read  as 
follows: 


fSS.2*    NottflcaMon  ol  grant  ol  access 


The  determination  to  grant  or  renew 
access  authorization  will  be  furnished 
in  writing  to  the  licensee  or  organization 
that  initiated  the  request.  Upon  receipt 
of  the  notification  of  original  grant  of 
access  authorization,  the  licensee  or 
oi^gonizatlon  shall  obtain,  as  a  condition 
for  grant  of  access  authorization  and 
access  to  classified  information,  an 
executed  "Classified  Information 
Nondisclosure  Agreement"  (SF-312) 
from  the  sffected  individual.  The  SF- 
312  is  an  agreement  between  the  United 
States  and  an  individual  who  is  cleared 
for  access  to  classified  information.  An 
employee  issued  an  initial  access 
'  authorization  shall  execute  an  SF-312 
'  prior  to  being  granted  access  to 
classified  information.  The  licensee  or 
other  organization  shall  forward  the 
executed  SF-312  to  the  CSA  for 
retention.  If  the  employee  refuses  to 
execute  the  SF-312,  the  licensee  or 
other  organization  shall  deny  the 
employee  access  to  classified 
information  and  submit  a  report  to  the 
CSA  The  SF-312  must  be  signed  and 
dated  by  the  employee  and  witnessed. 
The  employee's  and  witness*  signatures 
must  beair  the  same  dale.  The  individual 
shall  also  be  given  a  security  orientation 
briefing  in  accordance  with  §  95.33  of 
this  chapter.  Records  of  access 
authorization  grant  and  renewal 
notification  must  be  maintained  by  the 
licensee  or  other  organization  for  three 
years  after  the  access  authorization  has 
been  terminated  by  the  CSA.  This 
information  may  also  be  furnished  to 
other  representatives  of  the 
Conunlssion,  to  licensees,  contractors, 
or  other  Federal  agencies.  Notifications 
of  access  authorization  will  not  be  given 
in  writing  to  the  affected  individual 
except: 

(a)  In  those  cases  in  which  the 
determination  was  made  as  a  result  of 
a  Personnel  Security  Hearing  or  by 
Personnel  Security  Review  Examiners, 
or 

(b)  When  the  individual  also  is  the 
official  designated  by  the  licensee  or 
other  organization  to  whom  written 
NRC  notifications  are  forwarded. 

12.  Section  25.25  is  revised  to  read  as 
follows: 

(28.26    CancaHaMon ot rsqueata toe 
acoaaa  autlmrtialkici. 

When  a  request  for  an  individual's 
access  authorization  or  renewal  of 
access  authorization  is  withdrawn  or 
canceled,  the  requestor  shall  notify  the 
CSA  immediately  by  telephone  so  that 
the  full  field  investigation.  National 
Agency  Check  with  Credit  Investigation, 
or  other  personnel  security  action  may 


be  discontinued.  The  requestor  shall 
identify  the  full  name  and  date  of  birth 
of  the  individual,  the  date  of  request, 
and  the  type  of  access  authorization  or 
access  authorization  renewal  requested. 
The  requestor  shall  confirm  each 
telephone  notification  promptly  in 
writing. 

13.  Section  25.27  is  revised  to  read  as 
follows: 


J  2S.27    Reopening  of  caaea  In 
requests  (or  access  autiwflzatlona  are 
cancalea 

(a)  In  conjunction  with  a  new  request 
for  access  authorization  (NRC  Form  237 
or  CSA  equivalent)  for  individuals 
whose  cases  were  previously  canceled, 
new  fingerprint  cards  (FD-257)  in 
duplicate  and  a  new  Security 
Acknowledgment  (NRC  Form  176),  or 
CSA  equivalents,  must  be  furnished  to 
the  CSA  along  with  the  request. 

(b)  Additionally,  if  90  days  or  more 
have  elapsed  since  the  date  of  the  last 
Questionnaire  for  Sensitive  Positions 
(SF-88),  or  CSA  equivalent,  the 
individual  must  complete  a  persoimel 
security  packet  (see  S  2S.17(d)).  The 
CSA.  based  on  investigative  or  other 
needs,  may  require  a  complete 
personnel  securify  packet  in  other  cases 
as  well.  A  fee,  equal  to  the  amount  paid 
for  an  initial  request,  will  be  charged 
only  if  a  new  or  updating  investigation 
by  NRC  is  required. 

14.  Section  25.29  is  revised  to  read  as 
follows: 

f2S.2l)    nainawanwntofaecasa 
auttwrtzallon. 

(a)  An  access  authorization  can  be 
reinstated  provided  that: 

(1)  No  more  than  24  months  has 
lapsed  since  the  date  of  termination  of 
the  clearance; 

(2)  There  has  been  no  break  in 
employment  since  the  date  of 
termination  of  the  clearance; 

(3)  There  is  no  known  adverse 
information; 

(4)  The  most  recent  investigation  must 
not  exceed  5  years  (Top  Secret,  Q)  or  10 
years  (Secret,  L);  and 

(5)  Must  meet  or  exceed  the  scope  of 
the  investigation  required  for  the  level 
of  access  authorization  that  is  to  be 
reinstated  or  granted. 

(b)  An  access  authorization  can  be 
reinstated  at  the  same,  or  lower,  level  by 
submission  of  a  CSA-designated  form  to 
the  CSA.  The  employee  may  not  have 
access  to  classified  information  imtil 
receipt  of  written  confirmation  of 
reinstatement  and  an  up-to-date 
personnel  security  packet  will  be 
furnished  with  the  request  for 
reinstatement  of  an  access 
authorization.  A  new  Security 


Acknowledgment  will  be  obtained  in  all 
cases.  Where  persoimel  security  packets 
are  not  required,  a  request  for 
reinstatement  shall  state  the  level  of 
access  authorization  to  be  reinstated  and 
the  full  name  and  date  of  birth  of  the 
individual  in  order  to  establish  positive 
identification.  A  fee,  equal  to  the 
amount  paid  for  an  initial  request,  will 
be  charged  only  if  a  new  or  updating 
investi^tion  by  NRC  is  required. 

15.  In  $  25.31.  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

{2S.31    Extanatona  and  tranalaraof  aooaaa 
authorfsaUona. 

(a)  The  NRC  Division  of  Security  may. 
on  request,  extend  the  authorization  of 
an  individual  who  possesses  an  access 
authorization  in  connection  with  a 
particular  employer  or  activity,  to 
permit  access  to  classified  information 
in  coimection  with  an  assignment  with 
another  employer  or  activity. 

*  •         *         *         • 

(c)  Requests  for  extension  o,-  jansfer 
of  access  authorization  shall  state  the 
full  name  of  the  person,  his  date  of  birth 
and  level  of  access  authorization.  The 
Director,  Division  of  Security,  may 
require  a  new  personnel  security  packet 
(see  S  25.17(c))  to  be  completed  by  the 
applicant.  A  fee.  equal  to  the  amount 
paid  for  an  initial  request,  will  be 
charged  only  if  a  new  or  updating 
investigation  by  NRC  is  required. 

•  •        *        •        • 

16.  Section  25.33  is  revised  to  read  as 
follows: 


126.33    Tarailnatlon  of  acoaaa 


(a)  Access  authorizations  will  be 
terminated  when: 

(1)  Access  authorization  is  no  longer 
required,  or 

(2)  An  individual  is  separated  from 
the  employment  or  the  activity  for 
which  he  obtained  an  access 
authorization  for  a  period  of  90  days  or 
more,  or  ^^ 

(3)  An  individual,  pursuant  to  10  CFR 
part  10  or  other  CSA  approved 
adjudicatory  standards,  is  no  longer 
eligible  for  access  authorization. 

(b)  A  representative  of  the  licensee  or 
other  organization  which  employs  the 
individual  whose  access  authorization 
will  be  terminated  shall  immediately 
notify  the  CSA  when  the  circumstances 
noted  in  paragraph  (a)(1)  or  {a)(2)  of  this 
section  exist;  inform  the  individual  that 
his  access  authorization  is  being 
tanninated,  and  the  reason:  and  that  he 
will  be  considered  for  reinstatement  of 
access  authorization  if  he  resumes  work 
requiring  it 

(c)  When  an  access  authorization  is  to 
be  terminated,  a  representative  of  the 
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Uoeoiee  or  other  org^naation  shall 
cmduct  ft  security  leiminBtion  briefing 
of  the  individual  involved,  explain  the 
Security  TerminatiOD  Statement  (NRC 
Form  136  or  CSA  approved  form)  and 
have  the  individual  oanplete  the  fbnn. 
The  representative  shall  promptly 
forward  the  original  copy  of  the 
cxunpleted  Security  TenninaliOD 
SUtement  to  CSA. 

17.  Section  25.35  is  reviaed  to  read  as 
follows: 

I1S.S6    CtnMMvWti. 

(al  The  nimibar  of  classifiad  visits 
must  be  held  to  a  minimum.  The 
licensee,  certificate  holder,  or  other 
bcility  shall  determine  that  the  visit  is 
necessary  and  that  the  puipoae  of  the 
visit  cannot  be  achieved  without  access 
to,  or  diadoeure  of,  classified 
infannatioiL  All  classified  visits  require 
advance  notification  to,  and  approval  of, 
the  organization  to  be  visited.  In  urgent 
cases,  visit  information  may  be 
fumished  by  telephone  and  confirmed 
in  writing. 

(b)  Representatives  of  the  Federal 
Government,  when  acting  in  their 
official  capadtiea  as  inspectors, 
investigators,  or  suditors,  may  visit  a 
Uoeosae,  certificate  holder  or  other's 
facility  without  furnishing  advanoad 
notification,  provided  these 
representatives  present  appropriate 
government  credentials  upon  anival. 
Normally,  however.  Federal 
representatives  will  provide  advance 
notification  in  the  form  of  an  NRC  Form 
277,  "Request  for  Visit  or  Access 
Approval,"  with  the  "need  to  know" 
certified  by  the  appropriate  NRC  Office 
exercising  licensing  or  regulatory 
authority  and  verification  of  NRC  access 
authorization  by  the  Division  of 
Secxirity. 

(c)  Licensee,  certificate  holder  or 
others  shall  include  the  following 
information  in  all  Visit  Authorization 
Letters  CVAL]  which  they  prepare. 

(1)  Visitor's  name,  address,  and 
telephone  number  and  certification  of 
the  level  of  the  bcility  seciirity 
clearance. 

(2)  Name,  date  and  place  of  birth,  and 
citizenship  of  the  individual  intending 
to  visit; 

(3)  Certification  of  the  proposed 
visitor's  personnel  clearance  and  any 
special  access  authorizations  required 
for  the  visit; 

(4)  Name  of  person(s)  to  be  visited; 

(5)  Purpose  and  sufficient  justification 
for  the  visit  to  allow  for  a  determination 
of  the  necessity  of  the  visit;  and 

(6)  Date  or  period  during  which  the 
VAL  is  to  be  valid. 

(d)  Classified  visits  may  be  arranged 
for  a  12  month  period.  The  requesting 


Cacility  shall  notify  all  places  honoring 
these  visit  arransements  of  any  change 
in  the  individual's  status  that  %rill  cause 
the  visit  request  to  be  canceled  prior  to 
its  normal  temdnation  date. 

(e)  The  reeponsibility  for  determining 
need-to-know  in  connection  with  a 
daiiified  viidt  rests  with  the  individual 
who  will  disclose  classified  information 
during  the  visit.  The  licensee,  certificate 
holder  or  other  facility  shall  establish 
procedures  to  ennire  positive 
identification  of  visitors  prior  to  the 
diadoeure  of  any  dasdfiad  information. 

PART  9S-8eCUWTY  FAOUTY 
APPROVAL  AND  SAFCOUAROMa  OF 
NA-nONAL  SECIMVTY  MFORMAHON 
I  DATA 


18.  The  authority  dtation  far  part  96 
is  revised  to  read  as  follows: 

Allllllliilj   Sacs.  14S.  161, 193  68  Sbt  »42. 
948,  as  amsaded  (42  U.S.C  2ieS,  2201);  sec 
201,  88  Slat  1242,  as  smanded  (42  U.&C 
5841);  B.O.  10865,  as  amended,  3  CFK  19S9- 
1963  COMP.,  p.  398  (50  U.S.C  401.  nota): 
B.O.  129S8;  S.O.  1296«!  S.O.  12829. 

19.  Section  95.1  is  revised  to  read  as 
follows: 

ft&l    Puipoee. 

The  regulations  in  this  part  establish 
procedures  for  obtaining  security 
fodlity  approval  and  for  safeguarding 
Secret  and  Confidential  National 
Security  information  and  Restricted 
Data  received  or  developed  in 
conjunction  with  sctiviUes  licensed, 
certified  or  regulated  by  the 
Commission.  This  part  does  not  apply  to 
Top  Secret  information  because  Top 
Secret  information  may  not  be 
forwarded  to  licensees,  certificate 
holders,  or  others  within  the  scope  of  an 
NRC  license  or  certificate. 

20.  Section  9S.3  is  revised  to  read  as 
follows: 


f9&S 

The  regulations  in  this  part  apply  to 
licensees,  certificate  holders  and  others 
regulated  by  the  Commission  who  may 
require  access  to  Classified  National 
Security  Information  and/or  Restricted 
Data  that  is  used,  processed,  stored, 
reproduced,  transmitted,  transported,  or 
handled  in  connection  with  a  license  or 
certificate  or  an  application  for  a  license 
or  certificate. 

21.  In  S9S.S,  the  definitions  for 
Authorized  classifier.  National  security 
information,  NRC  access  authorization. 
Security  facility  approval,  and  Security 
survey  are  removed  and  the  definitions 
Classified  mail  address.  Infraction,  and 
Need  to  know  are  revised  and  the 
definitions  Access  authorization. 
Classified  NationaJ  security 


information.  Classified  shipping 
address.  Closed  area,  Cogaizaitt 
Security  Agency  (CSA),  Facility 
(Security)  clearance  (FCL),  Foreign 
ownership  control  or  influence  (FOO), 
Hestrided  area.  Security  reviews, 
Supplanental  ProtecHoo  and  Violation 
are  added. 


Access  authorization  means  an 
administrative  detenninaUon  that  an 
individual  (including  a  consultant)  who 
is  employed  by  or  an  applicant  for 
employment  with  the  NRC,  NRC 
contiBctorB,  agents,  licensees  and 
certificate  holders  of  the  NRC,  or  other 
person  designated  by  the  Executive 
Director  for  Operations,  is  eligible  for  a 
security  clearance  for  access  to 
Restricted  Data  or  Classified  National 
Security  Information. 
•        *        •        •        • 

Classifled  mail  address  means  i  mail 
address  established  for  eech  fadlity 
spproved  by  the  NRC,  to  which  all 
clasaified  information  for  the  fadlity  is 
to  be  sent 


Classified  National  Security 
Information  means  information  that  has 
been  determined  pursuant  to  Executive 
Order  12958  or  any  predecessor  order  to 
require  protection  against  unauthorized 
diaclosure  and  that  is  so  designated. 

Classified  shipping  address  means  an 
address  eetablisned  for  a  fadlity, 
approved  by  the  NRC,  to  which 
claissified  material,  that  cannot  be 
transmitted  as  normal  mail  is  to  be  sent. 
•        **«■• 

Closed  area  means  an  area  that  meets 
the  requirements  of  the  CSA,  for  the 
purpose  of  safeguarding  classified 
material  that,  because  of  its  size,  nature, 
or  operational  necessity,  cannot  be 
adequately  protected  t^  the  normal 
safeguards  or  stored  during  nonworking 
hours  in  approved  containers. 

Cognizant  Security  Agency  (CSA) 
means  agencies  of  the  Executive  Branch 
that  have  been  authorized  by  E.0. 12829 
to  establish  an  industrial  security 
program  for  the  purpose  of  safeguarding 
classified  information  under  the 
jurisdiction  of  those  sgeodes  when 
disclosed  or  released  to  U.S.  Industry. 
These  agendes  are  the  Department  of 
Defense,  the  Department  of  Energy,  the 
Ontral  Intelligence  Agency,  and  the 
Nuclear  Regulatory  Commission.  The 
Secretary  of  Defense  has  been 
designated  as  Executive  Agent  for  the 
National  Industrial  Security  Program. 

Facility  (Security)  Clearance  (FCL) 
means  an  administrative  determination 


that,  ftom  a  security  viewpoint,  a 
fadlity  is  eligible  for  access  to  clasaified 
information  of  a  certain  category  (and 
all  lower  categories). 

Foreign  ownership,  control,  or 
influence  (FOCI)  means  a  foreign 
interest  has  the  power,  dired  or 
indirect,  whether  or  not  exercised,  and 
whether  or  not  exerdsable  through  the 
ownership  of  a  U.S.  compeny's 
securities,  by  contractual  arrangements 
or  other  means,  to  direct  or  dedde 
matters  afiecting  the  management  or 
operations  of  that  company  in  a  manner 
which  may  result  in  unauthorized 
access  to  classified  information  or  may 
afied  adversely  the  performance  of 
classified  contracts. 

Infraction  means  any  knowing, 
willful,  or  negligent  action  contrary  to 
the  requirements  of  EG.  12SS8,  or  its 
implementing  directives,  that  does  not 
comprise  a  "violation,"  as  defined 
below. 


§96.8    IntonnsMon  ooNectton 
rsqutnmsnls:  OMBsppraweL 

(a)  The  Nudear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Ad  (44  U.S.C  3501  et  seq.). 
The  NRC  may  not  condud  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0047. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §S  95.11, 95.15, 
95.18,  95.19,  95.21,  95.25,  95.29,  95.33, 
95.36, 95.37, 95.39, 95.41,  95.43.  95.45, 
95.47,95.53,95.57. 

23.  hi  §95.13.  paragraph  (a)  is  revised 
to  read  as  follows: 


Nsed-to-Jaiow  means  a  determination 
made  by  an  authorized  holder  of 
dassifisd  information  that  a  prospective 
redpient  requires  access  to  specific 
daraified  information  in  order  to 
perform  or  assist  in  a  lawful  and 
authorized  governmental  function  under 
the  cognizance  of  the  Commission. 

Bestricted  area  means  a  controlled 
access  area  established  to  safeguard 
classified  material,  that  because  of  its 
size  or  nature,  cannot  be  adequately 
protected  during  working  hours  by  the 
usual  safeguards,  but  that  is  capable  of 
being  stored  during  non-working  hours 
in  an  approved  repository  or  secured  by 
other  methods  approved  by  the  CSA. 
•        *        •        *        • 

Security  reviews  means  random 
security  reviews  of  deared  fadlities 
conducted  to  ensure  that  safeguards 
employed  by  licensees  and  others  are 
adeciuate  for  the  protection  of  dassified 
information. 

Supplemental  protection  means 
additional  security  procedures  such  as 
intrusion  detection  systems,  securify 
guards,  and  access  control  systems. 

Violation  means  any  knowing,  willfuL 
or  negligent  action  that  could 
reasonably  be  expeded  to  result  in  an 
unauthorized  disclosure  of  classified 
information  or  any  knowing,  willful,  or 
negligent  action  to  classify  or  continue 
the  classification  of  information 
contrary  to  the  requirements  of 
Executive  Order  1 2958  or  its 
implementing  directives; 

22.  Section  95.8  is  revised  to  reed  as 
follows: 


|(&1I   KHnWrnnesot 

(a)  Each  licensee,  certificste  holder  or 
other  person  granted  fadlity  clearance 
under  this  part  shall  maintain  records 
prescribed  within  the  part.  These 
records  are  subject  to  review  and 
inspection  by  CSA  representatives 
during  security  reviews. 

24.  In  S95.1S,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 


1(8.15    Appfoval  for  precsselnyl 
and  ottwiv  lor  factMty  daafific^ 

(a)  A  licensee,  certificate  holder  or 
other  person  who  has  a  need  to  use, 
process,  store,  reproduce,  transmit, 
transport,  or  handle  classified 
information  at  any  location  in 
connection  with  Commission  refated 
activities  shall  prompUy  request  an  NRC 
fadlity  clearance. 

(b)  'The  request  must  indude  the 
name  of  the  fadlity,  the  location  of  the 
fadlity  and  an  idonlification  of  any 
facility  clearance  issued  by  another 
government  agency.  If  there  is  no 
existing  fadlity  clearance,  the  request 
must  include  a  security  Standard 
Practice  and  Procediu-es  Plan  that 
outlines  the  fodlity 's  proposed  security 
procedures  and  controls  for  the 

Srotedion  of  classified  information,  a 
oor  plan  of  the  area  in  which  the 
matter  is  to  be  used,  processed,  stored, 
reproduced,  transmitted,  transported  or 
handled;  and  Foreign  Ownership, 
Control  or  InOuence  information  as 
required  by  $  95.17(a). 

25.  Section  95.17  is  revised  to  read  as 
follows: 


IM.1T 

(a)  Following  the  receipt  of  an 
.acceptable  request  for  fadlity  clearance, 

the  NRC  will  either  accept  an  existing 
facility  cleaiance  granted  by  a  current 
CSA  and  authorize  possession  of  license 
or  certificate  related  classified 
information  or  process  the  fadlity  for  a 
iaciUty  clearance.  Processing  will 
indude— 

(1)  A  determination  baaed  on  review 
and  approval  of  a  Standard  Practice  and 
Procedure  Plan  that  granting  of  the 
Fadlity  Security  Clearance  would  not 
be  inconsistent  with  the  national 
interest,  including  a  finding  that  the 
facility  is  not  under  foreign  ownership, 
control,  or  influence  to  a  such  a  degree 
that  such  a  determination  could  not  be 
made; 

(2)  An  acceptable  security  survey 
conducted  by  NRC; 

(3)  Submitting  key  management 
personnel  for  persoimel  dearaiujes 
(PCXs):and 

(4)  Appointing  a  U.S.  dtizen 
eniployee  as  the  fadlity  security  officer. 

(b)  An  interim  Fadlity  Security 
Clearance  nuiy  be  granted  by  the  CS\  on 
a  temporary  bissis  pending  completion 
of  the  full  investigative  requirements. 

2Sa.  Sections  95.18  and  95.19  are 
redesignated  as  $$  95.19  and  95.20. 

26.  A  new  §  95.18  is  added  to  read  ss 
follows: 

1(6.18    Krtpsnom^ 

The  senior  management  official  and 
the  Facility  Security  Officer  must 
always  be  cleared  to  the  level  of  the 
Fadlity  Security  Clearance.  Other  key 
management  offidals,  as  determined  by 
the  CSA,  must  be  granted  a  personnel 
security  cleerance  or  be  excluded  fiom 
classified  access.  When  formal 
exclusion  action  is  required,  the 
organization's  board  of  directors  or 
similar  executive  body  shall  affirm  the 
foUowiM,  as  appropriate. 

(a)  Officers,  directors,  paitnsis, 
regents,  or  trus'tees  (designated  by  name) 
that  are  excluded  may  not  require,  may 
not  have,  and  can  be  effectively 
excluded  from  access  to  all  classified 
information  disclosed  to  the 
organization.  These  individuals  also 
may  not  occupy  positions  that  would 
enable  them  to  adversely  affect  the 
organization's  policies  or  pradices  in 
the  performance  of  activities  involving 
classified  information.  This  action  will 
be  made  a  matter  of  record  by  the 
organization's  executive  body.  A  copy  of 
the  resolution  must  be  fiiroished  to  the 
CSA. 

(b)  Officers  directors,  partners, 
regents,  or  trustees  (designated  by  name) 
that  are  excluded  may  not  require,  may 
not  have,  and  can  be  efiectively  denied 
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access  to  highei^level  classified 
information  (specify  which  higher 
level(s)).  These  individuals  may  not 
occupy  positions  that  would  enable 
them  to  adversely  aflect  the 
organization's  policies  or  practices  in 
the  protection  of  classified  information. 
This  action  will  be  made  a  matter  of 
record  by  the  organization's  executive 
body.  A  copy  of  the  resolution  must  be 
furnished  to  the  CSA. 

27.  In  newly  redesignated  $95.19,  the 
introductory  text  of  paragraphs  (a)  and 
(b)  are  revised  to  read  as  follows: 

S9&1C    Ctangealoaacuiltypractioaaand 


having  a  need  to  transmit  classified 
information  to  the  licensee  or  other 
person. 

29.  Section  95.21  is  revised  to  read  as 
follows: 

|M,21    WHhdrainlodwiuMMtorlMiiny 


(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  each  licensee, 
certificate  holder  or  other  person  shall 
obtain  prior  CSA  approval  for  any 
proposed  change  to  the  name,  location, 
security  procedures  and  controls,  or 
floor  plan  of  the  approved  facility.  A 
written  description  of  the  propo^d 
change  must  be  furnished  to  the  CSA 
with  copies  to  the  EHrector,  Division  of 
Security,  Office  of  Administration,  NRC, 
Washiiigton,  DC  20555-0001,  and  the 
NRC  Regional  Administrator  of  the 
cognizant  Regional  Office  listed  in 
appendix  A  of  part  73.  The  CSA  shall 
promptly  respond  in  writing  to  all  such 
proposals.  Some  examples  of 
substantive  changes  requiring  prior  CSA 
approval  include — 

•  *        *        «        • 

(b)  A  licensee  or  other  person  may 
effect  a  minor,  non-substantive  change 
to  an  approved  Standard  Practice  and 
Procedure  Plan  for  the  safeguarding  of 
classified  information  without  receiving 
prior  CSA  approval,  provided  prompt 
notification  of  such  minor  change  is 
furnished  to  the  addressees  notml  in 
paragraph  (a)  of  this  section,  and  the 
change  does  not  decrease  the 
effectiveness  of  the  Standard  I>ractice 
and  Procedure  Plan.  Some  examples  of 
minor,  non-substantive  changes  to  the 
Standard  Practice  and  Procedure  Plan 
include — 

•  •        *        •        * 

28.  Newly  redesignated  $  95.20  is 
revised  to  read  as  follows; 

tasjo    aran(,<lanMarlenntnallano« 
tK^lityclaaraiea. 

The  Division  of  Security  shall  provide 
notification  in  writing  (or  orally  with 
written  confirmation)  to  the  lioeDsee  or 
other  organization  of  the  Commission's 
grant,  acceptance  of  another  agency's 
Facility  Security  Clearance,  denial,  or 
termination  of  facility  clearance.  This 
information  must  also  be  furnished  to 
representatives  of  NRC,  NRC  Ucensees, 
NRC  Certificate  Holders,  NRC 
contractors,  or  other  Federal  agencies 


When  a  request  for  facility  clearance 
is  to  be  withdrawn  or  canceled,  the 
requester  shall  notify  the  NRC  Division 
of  Security  immediately  by  telephone  so 
that  processing  for  this  approval  may  be 
terminated.  The  notification  must 
identify  the  fiill  name  of  the  Individual 
requesting  discontinuance,  his  position 
with  the  fecility,  and  the  full 
identification  of  the  facility.  The 
requestor  shall  confirm  the  telephone 
notification  promptly  in  writing. 

30.  Sectira  95.23  is  revised  to  read  as 
follows: 

t<6.23   TamUnaHon of laeHlty  eUannea. 

(a)  Fadlify  clearance  will  be 
terminated  when — 

(1)  There  is  no  longer  a  need  to  use, 
process,  store,  reproduce,  transmit, 
transport  or  handle  classified  matter  at 
the  fadlify:  or 

(2)  The  Commission  makes  a 
determination  that  continued  fiicilify 
clearance  is  not  in  the  interest  of 
national  security.  ' 

(b)  When  faciUfy  clearance  is 
terminated,  the  licensee  or  other  person 
will  be  notified  in  writing  of  the 
determination  and  the  procedures 
outlined  in  $  95.53  apply. 

31.  In  S  95.25,  paragraphs  (a),  (b),  (c), 
(d),  (g),  (h),  and  (i)  are  revised  and 
paragraph  (J)  is  added  to  read  as  follows: 

{M.28    ^rotaeOonofelaaaMwIlntomMllon 


(a)  Secret  docimienis,  while 
unattended  or  not  in  actual  use,  must  be 
stored  in — 

(1)  A  safe,  steel  file  cabinet,  or  safe- 
type  steel  file  container  that  has  an 
automatic  unit  locking  mechanism.  All 
such  receptacles  will  be  accorded 
supplemental  protection  during  non- 
working  hours:  or 

(2)  Any  steel  file  cabinet  that  has  four 
sides  and  a  top  and  bottom  (all 
permanently  attached  by  welding,  rivets 
or  peened  bolts  so  the  contents  cannot 
be  removed  without  leaving  visible 
evidence  of  entry)  and  is  secured  by  a 
rigid  metal  lock  bar  and  an  approved 
key-operated  or  combiiubon  padlock. 
The  keepers  of  the  rigid  metal  lock  bar 
must  be  secured  to  the  cabinet  by 
welding,  rivets,  or  bolts,  so  they  caimot 
be  removed  and  replaced  without 
leaving  evidence  of  the  entry.  The 
drawers  of  the  container  must  be  held 
securely,  so  their  contents  cannot  be 


removed  without  forcing  open  the 
drawer.  This  type  cabinet  will  be 
accorded  supplemental  protection 
during  non-working  hours. 

(b)  Confidential  matter  while 
unattended  or  not  in  use  must  be  stored 
in  the  same  manner  as  SECRET  matter 
except  that  no  supplemental  protection 
is  required. 

(c)  Classified  lock  combinations. 

(1)  A  minimum  number  of  authorized 
persons  may  know  the  combinations  to 
authorized  storage  containers.  Security 
containers,  vaults,  cabinets,  and  other 
authorized  storage  containers  must  be 
kept  locked  when  not  under  the  direct 
supervision  of  an  authorized  person 
entrusted  with  the  contents. 

(2)  Combinations  must  be  changed  by 
a  person  authorized  access  to  the 
contents  of  the  container,  or  by  the 
Facility  Securify  Officer  or  his  or  her 
designee.  Combinations  must  be 
changed  upon — 

(i)  The  initial  use  of  an  approved 
container  or  lock  for  the  protection  of 
classified  material; 

(ii)  The  termination  of  employment  of 
any  person  having  knowledge  of  the 
combination,  or  when  the  clearance 
granted  to  any  such  person  has  been 
withdrawn,  suspended,  or  revoked; 

(iii)  The  compromise  or  suspected 
compromise  of  a  container  or  its 
combination,  or  discovery  of  a  container 
left  unlocked  and  unattended; 

(iv)  At  other  times  when  considered 
necessary  by  the  Fadlify  Securify 
Officer  or  CSA;  or 

(v)  In  any  event  at  least  once  every  12 
months. 

(d)  Records  of  combinations.  If  a 
record  is  made  of  a  combination,  the 
record  must  be  marked  with  the  highest 
classification  of  material  authorized  for 
storage  in  the  container.  Superseded 
combinations  must  be  destroyed. 

(g)  Posted  Information.  Containers 
may  not  bear  external  markings 
indicating  the  level  of  classified 
materiel  authorized  for  storage.  A  record 
of  the  names  of  persons  having 
knowledge  of  the  combination  must  be 
posted  inside  the  container. 

(h)  End  of  day  security  checks. 

(1)  Facilities  that  store  classified 
material  shall  establish  a  system  of 
security  checks  at  the  close  of  each 
working  day  to  ensure  that  all  classified 
material  and  securify  repositories  have 
been  appropriately  secured. 

(2)  Facilities  operating  with  multiple 
work  shifts  shall  perform  the  securify 
checks  at  the  end  of  the  last  working 
shift  in  which  classified  material  had 
been  removed  from  storage  for  use.  The 
checks  are  not  required  during 
continuous  24-hour  operations. 


(i)  Unattended  securify  container 
found  opened.  If  an  unattended  securify 
container  housing  classified  matter  is 
found  unlocked,  the  cu.'stodian  or  an 
alternate  must  be  notified  immediately. 
The  container  must  be  secured  by 
protective  personnel  and  the  contents 
inventoried  as  soon  as  possible  but  not 
later  than  the  next  workday.  A  report 
reflecting  all  actions  taken  must  be 
submitted  to  the  responsible  Regional 
Office  (see  appendix  A,  10  CFR  part  73 
for  addresses)  with  an  information  copy 
to  the  NRC  Division  of  Securify.  The 
licensee  shall  retain  records  pertaining 
to  these  matters  for  three  years  after 
completion  of  final  corrective  action. 

(j)  Supervision  of  keys  and  padlocks. 
Use  of  key-operated  padlocks  are  sub)ect 
to  the  followine  raquirsments: 

(1)  A  key  and  locx  custodian  shall  be 
appointed  to  ensure  proper  custody  aiul 
handling  of  keys  and  locks  used  for 
protection  of  classified  material; 

(2)  A  key  and  lock  control  register 
must  be  maintained  to  identify  keys  for 
each  lock  and  their  current  location  and 
custody; 

(3)  Keys  and  locks  must  be  audited 
each  month: 

(4)  Keys  must  be  inventoried  with 
each  chuige  of  custody; 

(5)  Keys  must  not  be  removed  bom 
the  premises: 

.  (6)  Keys  and  spare  locks  must  be 
protected  equivalent  to  the  level  of 
dassified  material  involved; 

(7)  Locks  must  be  changed  or  rotated 
at  least  annually,  and  must  be  replaced 
after  loss  or  compromise  of  their 
operable  keys;  and 

(8)  Master  keys  may  not  be  made. 

32.  Section  95.27  is  revised  to  read  as 
follows: 

{85.27    Prolactlon  wliHe  k)  ua*. 

While  in  use.  matter  containing 
classified  information  must  be  under  the 
dired  control  of  an  authorized 
individual  to  predude  physical,  audio, 
and  visual  access  by  persons  who  do  not 
have  the  prescribed  access  authorization 
or  other  written  CSA  disclosure 
authorization  (see  $  95.36  for  additional 
information  concerning  disclosure 
authorizations). 

33.  Section  95.29  is  revised  to  laad  as 
follows: 

|t&29    EslablWinwnt  o<  ftoelhctad  or 


(a)  If,  because  of  its  nature,  sensitivity 
or  importance,  matter  containing 
classified  information  cannot  otherwise 
be  efiectively  controlled  in  accordance 
with  the  provisions  of  S§  95.25  and 
95.27,  a  Restrided  or  Closed  Area  must 
be  established  to  proted  such  matter. 

(b)  The  following  measures  apply  to 
Rmtridsd  Areas: 


(1)  Restricted  areas  must  be  lepaiated 
from  adjacent  areas  by  a  phjrsical  harrier 
designed  to  prevent  unaulhorixed  access 
(physical,  audio  and  visual)  into  such 
areas. 

(2)  Controls  must  be  established  to 
prevent  unauthorized  access  to  and 
removal  of  classified  matter. 

(3)  Access  to  classified  matter  must  be 
limited  to  persons  who  possess 
appropriate  access  authorization  or 
other  written  CSA  diadosure 
authorization  and  who  require  access  in 
the  performance  of  their  offidal  duties 
or  regulatory  obligations. 

(4)  Persons  without  appropriate 
access  authorization  for  the  area  visited 
must  bo  escorted  by  an  appropriate  CSA 
access  authorized  perwjn  at  all  times 
while  within  Restrided  or  Closed  areas. 

(5)  Each  individual  authorized  to 
enter  a  Restricted  or  Closed  area  must  be 
issued  a  distindive  form  of 
identification  (e.g.,  badge)  when  the 
number  of  employees  assigned  to  the    - 
area  exceeds  thirty  per  shift. 

(6)  During  nonworking  hours, 
admittance  must  he  controlled  by 
protective  personnel.  Protective 
personnel  shall  conduct  petrols  during 
nonworking  hours  at  least  every  8  hours 
and  more  frequently  if  necessary  to 
maintain  a  commensurate  level  of 
protection.  Entrances  must  be 
continuously  monitored  by  protective 
persoimel  or  by  an  approved  alarm 
system. 

(c)  Due  to  the  size  and  nature  of  the 
classified  material,  or  operational 
necessity,  it  may  be  necessary  to 
construd  Closed  Areas  for  storage 
because  GSA-approved  containers  or 
vaults  are  unsuitable  or  impradical. 
Closed  Areas  must  be  approved  by  the 
CSA.  The  following  measures  apply  to 
Closed  Areas: 

(1)  Access  to  Closed  Areas  must  be 
controlled  to  predude  unauthorized 
access.  This  may  be  accomplished 
through  the  use  of  a  deared  employee 
or  by  a  CSA  approved  access  control 
device  or  system. 

(2)  Access  must  be  limited  to 
authorized  persons  who  have  an 
appropriate  sec\irify  clearance  and  a 
need-to-know  for  the  classified  material/ 
information  within  the  area.  Persons 
without  the  appropriate  level  of 
clearance  and/or  need  to  know  must  be 
escorted  at  all  times  by  an  authorized 
person  where  inadvertent  or 
unauthorized  exposure  to  classified 
information  caimot  otherwise  be 
effadively  prevented. 

(3)  The  Closed  Area  must  be  accorded 
supplemental  protection  during  non- 
working  hours.  During  these  hours, 
admittance  to  the  area  must  be 
controlled  by  locked  entrances  and  exits 


secured  by  either  an  approved  built-in 
combination  lock  or  an  approved 
combination  or  key-operated  padlock. 
However,  doors  secured  from  the  inside 
with  a  panic  boll  (for  example,  actuated 
by  a  panic  bar),  a  dead  boll,  a  rigid 
wood  or  metal  bar,  or  other  means 
approved  by  the  C£A,  do  not  require 
additional  locking  devices. 

(4)  Open  shelf  or  bin  storage  of 
dassified  documents  in  Closed  Areas 
requires  CSA  approval.  Only  areas 
proteded  by  an  approved  intrusion 
detection  system  will  qualify  for 
approval.  34.  Sedion  95.31  is  revised  to 
read  as  follows: 

1(6.31    Prolecthie  pacionmt. 

Whenever  protective  personnel  are 
used  to  proted  classified  information 
they  shall: 

(a)  Possess  an  "h"  access 
authorization  (or  CSA  equivalent)  if  the 
licensee  or  other  person  possesses 
information  classified  Confidential 
National  Security  InforAation, 
Confidential  Restrided  Data  or  Secret 
National  Securify  Information. 

(b)  Possess  a  "Q"  access  authorization 
(or  C:SA  equivalent)  if  the  licensee  or 
other  person  possesses  Critical  Secret 
Restrided  DaU  and  the  protective 
personnel  require  access  as  part  of  their 
regular  duties. 

35.  Section  95.33  is  revised  to  read  as 
follows: 

fW.33    Sscurtty  adueeHon. 

All  deared  employees  must  be 
provided  with  securify  training  and 
briefings  commensurate  with  their 
involvement  with  classified 
information.  The  fadlity  may  obtain 
defensive  security,  threet  awareness, 
and  other  education  and  training 
information  and  material  from  their 
C^A  or  other  sources. 

(a)  Fadlity  Security  Officer  Training. 
Licensees  and  others  are  responsible  for 
ensuring  that  the  Facilify  Securify 
Officer,  and  others  performiiig  security 
duties,  complete  securify  trainirjg 
deemed  appropriate  by  the  CSA. 
Training  requirements  must  be  based  on 
the  Cacility's  involvement  with 
classified  information  and  may  indude 
a  Facility  Security  Officer  orientation 
course  and,  for  Fadlity  Security  Officers 
at  facilities  with  safeguarding  capabilify, 
a  Facilify  Security  Officer  Program 
Management  Course.  Training,  if 
required,  should  be  completed  writhin  1 
year  of  appointment  to  the  position  of 
Fadlity  Security  Officer. 

(b)  Government-Provided  Briefings. 
The  CSA  is  responsible  for  providing 
initial  securify  briefings  to  Uie  Fadlify 
Securify  Officer,  and  for  ensuring  that 
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other  briefings  required  for  spedai 
caleeories  of  infonnation  are  provided 

(cj  Temporary  Help  Suppliers.  A 
temporary  help  supplier,  or  other 
coatractor  who  employs  cleared 
individuals  solely  for  dispatch 
elsewhere,  is  responsible  for  ensuring 
that  required  briefings  are  provided  to 
their  cleared  personnel.  The  temporary 
help  supplier  or  the  using  licensee  or 
other  facility  may  conduct  these 
btieflngs. 

(dlOaacified  tnfonnation 
Nondisclosure  Agreement  (SF-312).  The 
SF-312  is  an  agreement  between  the 
United  States  and  an  individual  who  is 
cleared  for  access  to  classified 
information.  An  employee  issued  an 
initial  personnel  security  clearance 
must,  in  accordance  with  the 
requirements  of  §  25.23  of  this  chapter, 
execute  an  SF-312  priw  to  being 
granted  access  to  classified  information. 
The  Facility  Security  Officer  shall 
forward  the  executed  SF-312  to  the  CSA 
for  retention.  If  the  employee  refuses  to 
execute  the  SF-312,  tl^  licensee  or 
other  facility  shall  deny  the  employee 
access  to  classified  information  and 
submit  a  report  to  the  CSA.  The  SP-312 
must  be  signed  and  dated  by  the 
employee  and  witnessed,  llie 
employee's  and  witness'  signatures 
must  biaar  the  same  date. 

(a)  Initial  Security  Briefings.  Before 
being  granted  access  to  classified 
information,  an  employee  shall  receive 
an  initial  security  briefing  that  includes 
the  following  topics: 

(1)  A  Threat  Awareness  Briefing. 

(2)  A  Defensive  Security  Briefing. 

(3)  An  overview  of  the  security 
classification  system. 

(4)  Employee  reporting  obligations 
and  requirements. 

(5)  Security  procedures  and  duties 
applicable  to  the  employee's  job. 

(0  Refresher  Briefings.  The  licensee  or 
other  facility  shall  conduct  periodic 
refresher  briefings  for  all  cleared 
employees.  As  a  minimum,  the  refiesher 
briefing  must  reinforce  the  infonnation 
provided  during  the  initial  briefing  and 
inform  employees  of  appropriate 
changes  in  security  regulations.  This 
requirement  may  be  satisfied  by  use  of 
audio/video  materials  and  by  issuing 
written  materials  on  a  regular  basis. 

(gj  Debriefings.  Licensee  and  other 
bcihties  shall  debrief  cleared 
employees  at  the  time  of  termination  of 
employment  (discbarge,  resignation,  or 
retirement];  when  an  employee's 
personnel  security  clearance  is 
terminated,  suspended,  or  revoked;  and 
upon  termination  of  the  Facility 
Security  Clearance. 

(h)  Records  reflecting  an  individual's 
initial  and  refresher  security 


(mentations  and  security  termination 
must  be  maintained  for  three  yeara  after 
terminatian  of  the  individual's  access 
authorization. 

36.  Section  95.35  is  revised  to  read  as 
foUows: 


}98.38    » ncaeg  by lepieaanlelfiwa  o« «w 
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(a)  Unless  authorized  by  the 
Commission,  a  person  subject  to  the 
regulations  in  this  part  may  not  receive 
or  pwmit  any  individual  to  have  acoaas 
to  Secret  or  Confidential  National 
Security  Information  or  Restricted  Ilata 
unless  the  individual  has: 

(1 )  One  of  the  following  access 
authorizaUcms. 

(i)  A  U.  S.  Government  granted  access 
authorization  based  on  a  Single  Scope 
Background  Investigation  and  issued  by 
the  CSA  which  permits  an  individual 
access  to — 

(A)  Critical  Seoet  and  Confidential 
Restricted  Data;  and 

(B)  Secret  and  Confidential  National 
Security  Information  which  includes 
inteUigence  information,  CRYPTO  (i.e., 
cryptographic  information)  or  other 
classified  communications  security 
(COMSEC)  information,  or 

(ii)  A  U.  S.  Government  granted 
access  authorization  based  on  a  National 
Agency  Qieck  or  National  Agency 
Check  with  Inquiries  and  issued  by  the 
CSA  which  permits  an  individual  access 
to  Secret  and  Confidential  Restricted 
Data  and  Secret  and  Confidential 
National  Security  Information  other 
than  that  noted  in  paragraph  (a)(lHi)  of 
this  section. 

(iii)  Access  to  certain  Confidential 
COMSEC  information  is  permitted  as 
authorized  by  a  National 
Communications  Security  Clommittee 
waiver  dated  February  14, 19B4. 

(2)  An  established  "need-to-know"  for 
the  information.  (See  Definitions, 
$95.5). 

(3)  CSA  approved  storage  facilities  if 
classified  documents  or  material  are  to 
be  transmitted  to  the  individual. 

(b)  Classified  information  must  not  be 
released  by  a  licensee  or  other  person  to 
any  personnel  other  than  properly 
access  authorized  Commission  licensee 
employees  or  other  individuals 
authorized  access  by  the  Commission. 

(c)  Access  to  Classified  National 
Security  Information  at  NRC-Iicensed, 
certified  or  otherwise  regulated  facilities 
by  authorized  representatives  of  IAEA  is 
permitted  in  accordance  with  $  95.36. 

37.  Section  95.36  is  revised  to  read  as 
follows: 


(a)  Based  upon  written  disclosure 
authorization  from  the  NRC  Division  of 
Security  that  an  individual  is  an 
authorized  representative  of  the 
International  Atomic  Energy  Agency 
(IAEA)  or  other  international 
organization  and  that  the  individual  is 
authorized  to  make  visits  or  inspections 
in  aocortlance  with  an  established 
Agreement  with  the  United  States 
(k>veinment,  a  licensee,  certificate 
holder  or  other  person  subject  to  this 
part  shall  permit  the  individual  (upon 
presentation  of  the  credentials  specified 
in  S  75.7  of  this  chapter  and  any  other 
(Sredentials  identified  in  the  disclosure 
authorization)  to  have  access  to  matter 
which  is  Classified  National  Security 
Information  that  is  relevant  to  the 
conduct  of  a  visit  or  inspection.  A 
disclosure  authorization  under  this 
section  does  not  authorize  a  licensee, 
certificate  holder,  or  other  person 
subject  to  this  part  to  provide  access  to 
Restricted  Data. 

(b)  For  purposes  of  this  section. 
Classified  National  Security  Informatian 
is  relevant  to  the  conduct  of  a  visit  or 
inspection  if— 

(1)  In  the  case  of  a  visit,  this 
information  is  needed  to  verify 
information  according  to  $  75.13  of  this 
chapter,  or 

(2)  In  the  case  of  an  inspection,  the 
information  is  information  to  which  an 
inspector  is  entitled  to  have  access 
under  §  75.42  of  this  ciiapter. 

(c)  In  accordance  with  the  specific 
disclosure  authorization  provided  (jy 
the  Division  of  Security,  licensees  or 
other  persons  subject  to  this  part  are 
authorized  to  release  (i.e.,  transfer 
possession  of)  copies  of  documents 
which  contain  Classified  National 
Security  hiformation  directly  to  IAEA 
inspectors  and  other  representatives 
officially  designated  to  request  and 
receive  Classified  National  Security 
Information  documents.  These 
documents  must  be  marked  specifically 
for  release  to  IAEA  or  other 
international  organization  in  accordance 
with  instructions  contained  in  NRC's 
disclosure  authorization  letter. 
Licensees  and  other  persons  subject  to 
this  part  may  also  forward  these 
documents  through  NRC  to  the 
international  organization's 
headquarters  in  accordance  with  the 
NRC  disclosure  authorization.  Licensees 
and  other  persons  may  not  reproduce 
documents  containing  Classified 
National  Security  Information  except  as 
provided  in  $  95.43. 


(d)  Records  regarding  these  visits  and 
inspections  must  be  maintained  for  five 
years  beyond  the  date  of  the  visit  or 
inspection.  These  records  must 
spacifictlly  identify  each  document 
which  has  been  released  to  an 
authorized  representative  and  indicate 
the  date  of  the  release.  These  records 
must  also  identify  (in  such  detail  as  the 
Division  of  Security,  by  letter,  may 
require)  the  categories  of  documents  to 
which  the  authorized  representative  has 
hod  access  and  the  date  of  this  access. 
A  licensee  or  other  pereon  subject  to 
this  part  shall  also  retain  Division  of 
Securify  disclosure  authorizations  for 
five  years  beyond  the  date  of  any  visit 
or  inspection  when  access  to  classified 
information  was  permitted. 

(e)  Licensees  or  other  penoos  sabiact 
to  this  part  shall  take  such  measure*  as 
may  be  necessary  to  preclude  access  to 
classified  matter  by  participants  of  other 
international  agreements  unless 
specifically  provided  for  under  the 
terms  of  a  specific  agreement. 

38.  Section  95.37  is  revised  to  reed  as 
follows: 


|t&37 
tfocumanta. 

(a)  Classification.  Classified 
information  generated  or  possessed  by  a 
licensee  or  other  person  must  be 
sppropriately  marked.  Classified 
material  which  is  not  conducive  to 
markings  (e.g.,  equipment)  may  be 
exempt  from  this  requirement.  These 
exemptions  are  subject  to  the  approval 
of  the  CSA  on  a  case-by-case  basis.  If  a 
person  or  fodlity  generates  or  possesses 
infionnation  thai  is  believed  to  be 
classified  based  on  guidance  provided 
by  NRC  or  by  derivation  from  classified 
documents,  but  whicli.no  authorized 
classifier  has  determined  to  be 
classified,  the  information  must  be 
protected  and  marked  with  the 
appropriate  classification  markings 
pending  review  and  signature  of  an  NRC 
authorized  classifier.  Such  information 
shall  be  protected  as  classified 
information  pending  final 
determination. 

(b)  Classification  consistent  with 
content.  Each  document  containing 
classified  information  shall  be  classified 
Secret  or  Confidential  according  to  its 
content.  NRC  Ucensees  subject  to  the 
requirements  of  10  CFR  Part  95  may  not 
moke  original  classification  decisions. 

(c)  Markings  required  on  foce  of 
documents 

(1)  For  derivative  classification  of 
Classified  National  Security 
Information: 

(i)  Derivative  claasificatiaDS  of 
Classified  Natimial  Security  Information 
must  contain  the  identify  of  the  source 


document  or  the  classification  guide, 
including  the  agency  and  office  of 
origin,  on  the  "Derived  From"  line  and 
its  classification  date.  If  more  than  one 
•ource  is  cited,  the  "Derived  From"  line 
should  indicate  "Multiple  Sources." 

(ii)  Declassification  instructions. 
Wlien  marking  derivatively  classified 
documenU,  the  "DECLASSIFY  ON"  line 
must  carry  forward  the  declassification 
instructions  as  reflected  in  the  original 
document.  If  multiple  sources  are  used, 
the  instructions  will  carry  forward  the 
loi^est  duration. 

(ui)  If  the  source  document  used  for 
derivative  classification  contains  the 
declassification  instruction, 
"Originating  Agency's  Determination 
Required"  (OADR),  the  new  document 
shcHild  reflect  the  date  of  the  original 
classification  of  the  information  as 
contained  in  the  source  document  or 
classification  guide.  An  example  of  the 
stamp  might  be  as  follows: 
Derived  Prom 

(Souros) 

Reason  

DecUuify  On:  Source  Marked  "OADR" 

Data  of  Source:    

Clasiifiar. 

(Nama/Tltle/Number 

(iv)  The  derivative  classifier  shall 
maintain  the  identification  of  each 
source  with  the  file  or  record  copy  of 
the  derivatively  classified  document. 

(2)  For  Restricted  Data  documents: 

(i)  Identify  of  the  classifier.  The 
identity  of  the  classifier  must  be  shown 
by  completion  of  the  "Derivative 
CUassifier"  line.  The  "Derivative 
Classifier"  line  must  show  the  name  of 
the  person  classifying  the  document  and 
the  basis  for  the  classification.  Dates  for 
doumgrading  or  declassification  do  not 
apply. 

(ii)  Classification  designation  (e.g.. 
Secret,  Confidential)  and  Restricted 
Data.  NOTE:  No  "Declassification" 
instructions  will  be  placed  on 
documents  containing  Restricted  Data. 

(d)  Placement  of  markings.  The 
highest  classification  marking  assigned 
to  a  document  must  be  placed  in  a 
conspicuous  fashion  in  lettere  at  the  top 
and  bottom  of  the  outside  of  the  front 
covers  and  title  pages,  if  any,  and  first 
and  last  pages  on  which  text  appears,  on 
both  bound  and  unbound  documents, 
and  on  the  outside  of  back  covers  of 
bound  documents.  The  balance  of  the 
pages  must  be  marked  at  the  top  and 
bottom  either  with: 

(i)  The  overall  cUssification  marking 
assigned  to  the  document,  or 

(ii)  Hie  highest  classification  marking 
required  by  content  of  the  page,  or 


(iii)  The  marking  UNCXASSIFIED  if 
they  have  no  classified  content 

(e)  Additional  murHngn 

(1)  If  the  document  contains  any  form 
of  Restricted  Data,  it  must  bear  the 
appropriate  marking  on  the  first  page  of 
text,  on  the  front  cover  and  title  page, 

if  any.  For  example:  "This  document 
contains  Restricted  Data  as  defined  in 
the  Atomic  Energy  Act  of  1954. 
Unauthorized  disclosure  subject  to 
Administrative  and  Criminal 
Sanctions." 

(2)  Limitation  on  reproduction  or 
disaemiination.  If  the  originator  or 
classifier  determines  that  reproduction 
or  further  dissemination  of  a  document 
should  be  restricted,  the  following 
additional  wording  may  be  placed  on 
the  bee  of  the  document: 

Reproduction  or  Further 
Dissemination  Requires  Approval  of 

If  any  portion  of  this  additional  marking 
does  not  apply,  it  should  be  crossed  out. 

(f)  Portion  markings.  In  addition  to 
the  information  required  on  the  face  of 
the  document,  each  classified  document 
is  required,  by  marking  or  other  means, 
to  indicate  clearly  which  portions  are 
classified  (e.g.,  paragraphs  or  pages)  and 
which  portions  are  not  classified,  llie 
symbols  (S)  for  Secret.  (C)  for 
(Confidential,  (U)  for  Unclassified,  or 
(RD)  for  Restricted  Data  may  be  used 
immediately  preceding  or  following  the 
text  to  whidi  it  applies  except  that  the 
designation  must  follow  titles  or 
subjects.  (Portion  marking  of  paragraphs 
is  not  required  for  documents 
containing  Restricted  Data.)  If  this  type 
of  portion  marking  is  not  practicable, 
the  document  must  contain  a 
description  sufficient  to  identify  tbe 
classified  information  and  the 
unclassified  information. 

Example 

Pages  1-3  Secret 
Pages  4-19  Unclassified 
Pages  20-26  Secret 
P^es  27-32  Confidential 

(g)  Transmittal  document.  If  a 
document  transmitting  classified 
information  contains  no  classified 
information  or  the  classification  level  of 
the  transmittal  document  is  not  as  high 
as  the  highest  classifitsitian  level  of  its 
enclosures,  then  the  document  must  be 
marked  at  the  top  and  bottom  with  a 
classification  at  least  as  high  as  its 
highest  classified  enclosure.  The 
classification  may  be  higher  if  the 
enclosures,  when  combined,  warrant  a 
higher  classification  than  any  individual 
enclosure.  When  the  contents  of  the 
transmittal  document  warrants  a  lower 
classification  than  the  highest  classified 


Fedaral  Ragi«ter  /  Vol.  61.  No.  151  /  Monday,  August  5,  11996  /  Propoted  Rules 


Federal  Register  /  VoL  61.  No.  151  /  Monday.  August  5,  1996  /  Proposed  Rules 


40517 


anclosnra(s)  or  combiiiation  of 
enclosures  or  raquiras  no  classification, 
a  stamp  or  '»^«^*^ng  such  as  the 
following  must  also  be  used  on  the 
transmittal  document: 

UPON  REMOVAL  OF 
ATTACHMENTS  THIS  DOCUMENT  IS: 
(Classification  level  of  tnnsmittal 
document  standing  alone  or  the  word 
"UNCLASSIFIED"  if  the  liansmittal 
document  contains  no  classified 
information.) 

(h)  Classification  challenges.  Parsons 
in  authorized  possession  of  Classified 
National  Security  Information  who  in 
good  foith  believe  that  the  informatlaa's 
classification  status,  i.e.  that  the 
document  is  classified  at  either  too  higji 
a  level  for  its  content  (overclassification) 
or  too  low  for  its  content 
(underclassification)  are  expected  to 
challenge  its  classification  status. 
Parsons  who  wish  to  challenge  a 
classification  status  shall — 

(i)  Refer  the  document  or  information 
to  the  originalor  or  to  an  authorized 
NRC  classifier  for  review.  The 
authorized  classifier  shall  review  the 
dociunent  and  render  a  written 
classification  dedsion  to  the  holder  of 
the  informadoa. 

(ii)  In  the  event  of  a  question 
regarding  classification  review,  the 
holder  of  the  information  or  the 
authorized  classifier  shall  cimsult  the 
NRC  Division  of  Security,  Information 
Security  Branch  for  assistance. 

(iii)  Persons  who  challenge 
classification  decisions  have  the  right  to 
appeal  the  classification  decision  to  the 
Interagsncy  Security  Classification 
Appeals  Panel. 

(iv)  Persons  seeking  to  challenge  the 
classification  of  informatian  will  not  be 
the  subject  of  retribution. 

(i)  Files,  folders  or  group  of 
documents.  Files,  folders,  binders,  or 
groups  of  physically  connected 
dociunents  must  be  marked  at  least  as 
high  as  the  highest  classified  document 
which  they  contain. 

(j)  Drafts  and  working  papers.  Drafts 
of  documents  and  workingjMpers 
which  contain,  or  which  are  believed  to 
contain  classified  information  must  be 
marked  as  classified  information. 

(k)  Classi£cation  guidance.  Licensees, 
certificate  holders,  or  other  persons 
subject  to  this  part  95  shall  classify  and 
mark  classified  matter  as  National 
Security  Information  or  Restricted  Data, 
as  appropriate,  in  accordance  with, 
classification  guidance  provided  by 
NRC  as  part  of  the  facility  security 
clearance  process. 

39.  Section  95.39  is  revised  to  read  as 
follows: 


I  MJ^BdNM  MMMHlm  of 

(a)  Rastrictians.  Documents  and 
material  containing  classified 
information  received  or  originated  in 
connection  with  an  NRC  license  or 
certificate  must  be  transmitted  only  to 
CSA  approved  security  fiicilities. 

(b)  Preparation  of  documents. 
Doctmrants  mm«ining  classified 
iniormation  must  be  prepared  in 
accordance  with  the  following,  when 
transmitted  outside  an  individual 
installation. 

(1)  They  must  be  enclosed  in  two 
sealed  opaque  envelopes  or  wrappers. 

(2)  The  inner  envelope  or  wrapper 
must  contain  the  addressee's  classified 
mail  address  and  the  name  of  the 
intended  recipient  The  appropriate 
classification  must  be  placed  on  both 
sides  of  the  envefope  (top  and  bottom) 
and  the  additional  markings,  as 
appropriate,  referred  to  in  $  95.37(e) 
must  be  placed  on  the  side  bearing  the 
address. 

(3)  The  outer  envelope  or  wrapper 
must  contain  the  addressee's  classified 
mail  address.  The  outer  envefope  or 
wrapper  may  not  contain  any 
classification,  additional  maridng  or 
other  notation  that  indicates  that  the 
enclosed  document  contains  classified 
infonnation. 

(4)  A  receipt  that  contains  an 
unclassified  description  of  the 
doctunent,  the  document  number,  if 
any,  date  of  the  document, 
classification,  the  date  of  tranafer,  the 
recipient  and  the  person  transferring  the 
document  must  be  enclosed  within  the 
inner  envelope  containing  the  document 
and  be  signed  by  the  recipient  and 
returned  to  the  sender  whenever  the 
custody  of  a  Secret  document  is 
transforred.  This  receipt  process  is  at  the 
option  of  the  sender  for  Confidential 
information. 

(c)  Methods  of  transportation. 

(1)  Secret  matter  may  l>e  transported 
only  by  one  of  the  foUowing  methods 
within  and  directly  between  the  U.S., 
Puerto  Rico,  or  a  U.S.  possession  or  trust 
territory: 

(i)  U.S.  Postal  Service  Express  Mail 
and  U.S.  Postal  Service  Registered  Mail. 
NOTE:  The  "Waiver  of  Signature  and 
Indemnity"  block  on  the  U.S.  Postal 
Service  Express  Mail  Label  11-B  may 
not  be  executed  and  the  use  of  external 
(street  side)  express  mail  collection 
boxes  is  prohibited. 

(ii)  A  cleared  "Commercial  Carrier." 

(iii)  A  cleared  commercial  messenger 
service  engaged  in  the  intracity/local 
area  delivery  (same  day  delivery  only) 
of  classified  material. 

(iv)  A  commercial  delivery  company, 
approved  by  the  CSA,  that  provides 


nation  wide,  overnight  service  with 
computer  tracing  and  reporting  features. 
Such  companies  need  not  be  security 
cleared. 

(v)  Other  methods  as  directed,  in 
writing,  by  the  CSA. 

(2)  Conndential  matter  may  be 
transported  by  one  of  the  methods  set 
forth  in  paragraph  (cXD  of  this  section, 
by  U.S.  first  class,  express  or  certified 
mail.  First  class,  express,  or  certified 
mail  may  be  used  in  transmission  of 
Confidential  documents  to  Puerto  Rico 
or  any  United  States  territory  or 
possession. 

(d)  Telecommunication  of  classified 
infonnation.  Claaaifl«d  information  may 
not  be  telecommunicated  unless  the 
telecommunication  system  has  been 
approved  by  the  CSA.  Licensees, 
certificate  holders  or  other  persons  who 
may  require  a  secure  telecommunication 
system  shall  submit  a 
telecommunication  plan  as  part  of  their 
request  for  facility  clearance,  as  outlined 
in  $  95.15,  or  as  an  amendment  to  their  ' 
existing  Standard  Practice  ami 
Procedure  Plan  for  the  protection  of 
classified  information. 

(e)  Security  of  classified  information 
in  transit  Classified  matter  that,  because 
of  its  nature,  caimot  be  transported  in 
accordance  with  §  g5.39(c),  may  only  be 
transported  in  accordance  with 
procedures  approved  by  the  CSA 
Procedures  for  transporting  classified 
matter  are  based  on  a  satisfactory 
transportation  plan  submitied  as  part  of 
the  licensee's,  certificate  holder,  or 
other  person's  request  for  facility 
clearance  or  submitted  as  an 
amendment  to  its  existing  Standard 
Practice  Procedure  Plan. 

40.  Section  95.41  is  revised  to  read  as 
follows: 

i9&41    ExHmilraoalplanddlepaMi 


Each  Ucenaee,  certificate  holder  or 
other  person  possessing  classified 
information  shall  in»ini«in  a  record  that 
reflects: 

(a)  The  dale  of  the  material; 

(b)  The  date  of  receipt  or  dispatch; 

(c)  The  classification; 

(d)  An  unclassified  description  of  the 
material;  and 

(e)  The  identity  of  the  sender  bom 
which  the  material  was  received  or 
recipient  to  which  the  material  was 
dispatched.  Receipt  and  dispatch 
records  must  be  retained  for  2  yeara. 

41.  Section  95.43  is  revised  to  read  as 
follows: 

f<&43    Authortlytorsproduoa. 

(a)  Each  licensee  or  other  person 
possessing  classified  information  shall 
establish  a  reproduction  control  system 


to  ensure  that  reproduction  of  classified 
material  is  held  to  the  minimum 
consistent  with  operational 
requirements.  Classified  reproduction 
must  be  accomplished  by  authorized 
empfoyees  knowledgeable  of  the 
procedures  for  classified  reproduction. 
The  use  of  technology  that  prevents, 
discourages,  or  detects  the  unauthorized 
reprodu^on  of  classified  documents  is 
encouraged. 

(b)  Unless  restricted  by  the  CSA, 
Secret  and  Confidential  documents  may 
be  reproduced.  Reproduced  copies  of 
classified  documents  are  subject  to  the 
same  protection  as  the  original 
documents. 

(c)  All  reproductions  of  classified 
material  must  be  conspicuously  marked 
with  the  same  classification  markings  as 
the  material  being  reproduced.  Copies  of 
classified  material  must  be  reviewed 
after  the  reproduction  process  to  ensure 
that  these  markings  are  visible. 

42.  Section  95.45  is  revised  to  read  as 
follows: 


I9S.48    ClwigMbK 

(a)  Documents  containing  Classified 
National  Security  Information  must  be 
downgraded  or  declassified  as 
sutborized  by  NRC  classificatioo  guides 
or  as  determined  by  NRC  Requests  for 
downgrading  or  declassifying  any  NRC 
classified  information  should  be 
forwarded  to  the  NRC  Division  of 
Security.  Office  of  Administration, 
Washington.  DC  20555-0001.  Requests 
for  downgrading  or  declassifying  of 
Restricted  Data  will  be  forwarded  to  the 
NRC  Division  of  Security  for 
coordination  with  the  Department  of 
Energy. 

(b)  If  a  change  of  classification  or 
declasslficstion  is  approved  the 
previous  classification  marking  must  be 
canceled  and  the  following  statement, 
properly  completed,  must  be  placed  on 
the  first  page  of  the  document 
CIsstiOcaUon  canceled  (or  changed  to) 

(Insert  appropriate  clasaiScation)  by 
authority  of 

(Psraon  sutborizing  change  in  classification) 
by 

(Signature  of  person  making  change  and  date 
thereof) 

(c)  New  markings  reflecting  the 
current  classificaUoh  status  of  the 
document  will  be  applied  in  accordance 
with  the  requirements  of  S  95.37. 

(d)  Any  persons  making  a  change  in 
classification  or  receiving  notice  of  such 
a  change  shall  forward  notice  of  the 
change  in  classification  to  holden  of  all 
copies  as  shown  on  their  records. 


43.  Section  95.47  is  revised  to  read  as 
follows: 


Documents  containing  classified 
information  may  be  destroyed  by 
burning,  pulping,  or  another  method 
that  ensures  complete  destruction  of  the 
informetion  that  they  contain.  The 
method  of  destruction  must  preclude 
recognition  or  reconstruction  of  the 
classified  information.  Any  doubts  on 
methods  should  bo  referred  to  the  CSA. 
If  the  document  contains  Secret 
information  a  record  of  the  subject  or 
tiUe,  document  number,  if  any, 
originalor,  its  dale  of  origination  and  the 
date  of  destruction  must  be  signed  by 
the  person  destroying  the  document  and 
must  be  maintained  in  the  office  of  the 
custodian  at  the  time  of  destruction. 
These  destruction  records  must  be 
retained  for  two  yeera  after  destruction. 

44.  Section  95.49  is  revised  to  read  as 
follows: 

|«6.4«    SaourMyolauMmMleiMi 
IHumutng  (ADP)  eislsms. 

Classified  data  or  information  may  not 
be  processed  or  produced  on  an  ATU* 
sy^em  unless  the  system  and 
procedures  to  protect  the  classified  data 
or  information  have  been  approved  by 
the  CSA.  Approval  of  the  ADP  system 
and  procedures  is  based  on  a 
satisfactory  ADP  security  proposal 
submitted  as  part  of  the  licensee's  or 
other  person's  request  for  facility 
clearance  outlined  in  S  95. IS  w 
submitted  as  an  amendment  to  its 
existing  Standard  Practice  and 
Procedure  Plan  for  the  protection  of 
classified  information. 

45.  Section  95.51  is  revised  to  read  as 
follows: 


((6.81    Ratrtsval  of  dnaMed  K 
hmtmktf  aunieniloii  or  revoesMon  ot 


In  any  case  where  the  access 
authorization  of  an  individual  is 
suspended  or  revoked  in  accordance 
with  the  procedures  set  forth  in  part  25 
of  this  chapter,  or  other  relevant  CSA 
procedures,  the  licensee,  certificate 
holder  or  other  organization  shall,  upon 
due  notice  from  the  Commission  of  such 
suspension  or  revocation,  retrieve  all 
classified  infbrmstion  possessed  by  the 
individual  and  lake  the  action  necessary 
to  preclude  that  individual  having 
ftuther  access  to  the  information. 

46.  Section  95.53  is  revised  to  read  as 
follows: 

|aB.SS    TsnnlnaMonoflaciHIyelawanoa. 
(a)  If  the  need  to  use,  process,  store, 
reproduce,  transmit,  transport,  or 
handle  classified  matter  no  longer 


exists,  the  Cacility  clearance  will  be 
terminsted.  The  facility  may  deliver  all 
documents  and  materials  containing 
classified  information  to  the 
Commission  or  to  a  person  authorized  to 
receive  them  or  destroy  all  such 
documents  and  materials.  In  either  caaa. 
the  facility  shall  submit  a  certification  of 
nonpoesession  of  classified  information 
to  the  NRC  Division  of  Seouity. 

(b)  In  any  instance  where  facility 
clearance  has  been  terminated  based  on 
a  determination  of  the  CSA  that  further 
possession  of  classified  matter  by  the 
faciUty  would  not  be  in  the  interest  of 
the  national  security,  the  facility  shall, 
upon  notice  from  the  CSA.  immediately 
deliver  all  classified  documents  and 
materials  to  the  Commission  along  writh 
a  certificate  of  nonpossession  of 
clsssified  information. 

47.  Section  95.55  is  revised  to  read  as 
follows: 

ItUB    ConanusdappHoMMyolM 
regiriaVonilntMapvt    . 

The  suspension,  revocation  or  other 
tenoination  of  access  authorization  or 
the  tennination  of  facility  clearance 
does  not  reUeve  any  person  finm 
compliance  with  the  regulations  in  Ms 
part 

48.  Section  95.57  is  revised  to  read  as 
follows: 

|gS.S7   Raporta. 

Each  licensee  or  other  person  having 
a  faciUty  clearance  shall  immediately 
report  to  the  CSA  and  the  Regional 
Administrator  of  the  appropriate  NRC 
Regional  Office  listed  in  appendix  A  10 
CFRpart73: 

(a)  Any  alleged  or  suspected  violation 
of  the  Atomic  Energy  Act.  Espionage 
Act,  or  other  Federal  statutes  related  to 
classified  information. 

(b)  Any  infractions,  losses, 
compromises  or  possible  compromise  of 
classified  information  or  classified 
documents  not  felling  within  paragraph 
(a)  of  this  section. 

(c)  In  addition,  an  authorized 
classifier  of  a  Ucensee,  certificate  holder 
or  other  orgaiuzalion  subject  to  this  Part 
shall  complete  an  NRC  Form  790 
(Classification  Itecord)  whenever  matter 
containing  classified  information  is 
generated,  its  classification  changed  or 
it  is  declassified.  Notification  of 
declassification  is  not  required  for  any 
document  or  material  which  has  an 
automatic  declassification  date. 
Completed  NRC  Forms  790  must  be 
submitted  to  the  NRC  Division  of 
Security,  Washington,  DC  20555-0001, 
on  a  monthly  basis. 

40.  Section  95.59  is  revised  to  read  as 
follows: 
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The  Conunlssion  shall  make 
inspections  and  surveys  of  the  prwnises, 
activities,  records  and  procedures  of  any 
person  subject  to  the  regulations  in  this 
part  as  the  Commission  and  CSA  deem 
oecaaiary  to  effect  the  purposes  of  the 
Act,  E.0. 12958  and/or  NRC  rules. 

Dated  at  RockvUla.  Muylaod.  this  zeth  day 
of  July.  1998. 

For  tlw  Nuclflar  Regulatory  Commiaaionr 
(anra  M.  Taylor, 
Executive  Director  for  Operotiona. 
IFR  Doc.  86-1 98S0  Filed  8-2-96:  8:45  unl 


DEPARTMENT  OF  TME  TREASURY 
Buraau  of  AkolMil,  TotMcco  and 


27  CFR  Perls  4,  a^  7, 19. 20, 22, 24, 29, 
27,7D,2S0,and2S1 

[NolioeNaas^ 

nM1912-AA72 

ImfiortBlian  of  DMHM  Spirila,  Wine 
end  Bear  <gOD  003) 

AOBICY:  Bureau  of  Alcohol,  Tobacco 

and  Pireaims  (ATF),  Department  of  the 

Treasury. 

ACnaw  NoUce  of  piopoeed  rulemaking. 

SUMMRY:  ATF  is  proposing  to  revise 
and  recodify  the  regulations  pertaining 
to  the  importation  of  distilled  spirits, 
wine  and  beer.  The  purpose  of  this 
revision  and  recodification  is  to  update 
and  simplify  the  regulations  in  27  CFR 
part  251,  and  to  reissue  those 
regulations  as  part  27  of  the  same 
chapter.  The  proposed  changes  will 
reduce  the  Fegulatory  burden  on 
importers  of  distilled  spirits,  wine  and 
beer. 

DATES:  Written  comments  must  be 
received  on  or  before  October  4, 1996. 
AOOnesses:  Send  written  comments  to: 
Chief,  Wine.  Beer  and  Spirits 
Regulations  Branch,  Alcohol  and 
Tooacco  Programs  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  PO  Box 
50221.  Washington.  DC  20091-0221. 
Attn:  Notice  No.  834. 
FOn  FURTHER  INFORMATION  OONTACT: 
Jennifer  Kim.  Alcohol  Import-Export 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Ave.,  NW, 
Washington.  DC  20226,  telephone  (202- 
927-8110). 

tUVLBMBfTARY  erORMATION: 

Background 

These  proposed  regulations  pertaining 
to  the  importation  of  distilled  spirits. 


wins  and  beer  revise  and  recodify 
existing  regulations  in  part  251  in  order 
to  update  and  simplify  present 
requirements.  The  importation 
regulations  now  found  in  27  CFR  part 
251  will  be  reissued  as  part  27  of  the 
same  chapter. 

Certain  restrictive  regulations  have 
been  eliminated  and,  where  appropriate. 
ATF  rulings  and  Internal  Revenue 
Service  (IRS)  Revenue  Rulings  have 
been  incorporated  into  the  proposed 
importation  regulations.  Current  United 
States  Customs  Service  (Customs 
Service)  procedures  are  also 
incorporated  in  this  notice  where 
appropriate.  Also,  many  existing 
regulations  have  been  rewritten  in  order 
to  clarify  current  requirements. 

The  organization  of  the  proposed 
importaUon  legulations  has  been 
changed  from  the  organization  of  27 
CFR  port  251.  in  ordier  to  put  related 
regulations  together.  Some  of  the 
subalantive  proposed  changes  bom  part 
251  are  noted  below. 


I  Ib  DaaigBaiion  of  Office 

The  designation  of  Product 
Compliance  Branch  has  been  changed 
where  it  appeared  in  existing 
regulations  in  part  251  to  Wine.  Beer, 
and  ^irits  Regulations  Branch  in 
canformify  with  the  change  of  ofBce 
designations  resulting  bom  the 
executive  level  restructuring  eSsctive 
October  2. 1994. 

Alternate  Metlioda  or  PrtKadnres 

Proposed  subpart  C  contains  proposed 
regidations  changing  the  alternate 
methods  or  procedures  requirements  for 
importers.  Importers  will  no  longer  be 
required  to  file  an  application  in 
triplicate,  with  the  regional  director 
(compliance)  for  each  place  of  business. 
Under  the  proposed  regulations, 
importers  will  only  be  required  to  file 
one  application  with  the  regional 
director  (compliance)  for  each  place  of 
business. 

Special  Occnpatiaiial  Taxes, 
WarahoDse  Receipts  Covniiig  Diatillad 
S|>iiils 

Proposed  subpart  D  contains 
clarifying  amendments  to  existing 
regulations  pertaining  to  importers 
engaged  in  the  business  of  selling,  or 
offering  for  sale,  distilled  spirits,  wines 
or  beer,  and  warehouse  receipts 
covering  distilled  spirits. 

Commercial  Samples— Tax  Free 

In  proposed  Subpart  E,  the  quantity  of 
distilled  spirits,  wine  or  beer  which  may 
he  imported  bee  of  internal  revenue  tax 
as  samples  for  use  in  soliciting  orders 
for  products  of  foreign  countries  has 


been  increased  slightly  and  changed  to 
metric  quantities,  to  be  ccmsistent  with 
the  metric  quantities  given  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (19  U.S.C  1202). 

ATF  and  DtS  Rolingi 

Also,  proposed  Subpart  E  will 
incorporate  pertinent  parts  of  ATF 
Ruling  77-33, 1977  ATF  C.B.  179,  into 
the  proposed  importation  regulations  as 
recodified,  and  render  the  ruling 
obsolete.  ATF  Ruling  77-33  held  that 
alcohol  may  be  used  to  increase  the 
alcohol  content  in  wine  provided  such 
use  of  alcohol  is  an  authorized 
procedure  and  is  consistent  with  a 
standard  winemaking  process  in  the 
country  of  origin.  Wine  produced  in  this 
manner  which  is  imported  into  the 
United  States  will  be  taxed  as  a  wine, 
ao  Ions  as  the  alcoholic  content  of  that 
wine  does  not  exceed  24  percent  by 
volume.  Imported  products  which 
contain  distilled  spirits  and  which  do 
not  meet  the  condiUonii  described  in 
proposed  27  CFR  27.44,  will  be  taxed  as 
distilled  spirits. 

In  proposed  Subpart  F,  ATF  Ruling 
83-6,  ATF  Q.B.  1983-4, 93.  and  ATF 
Ruling  84-3.  ATF  Q.B.  1984-4,  71, 
relating  to  the  use  of  certificates  of  label 
(COLA)  approval  by  a  person  other  than 
the  owner,  will  be  declared  obsolete, 
with  pertinent  parts  of  these  rulings 
incorporated  into  proposed  subpart  P  as 
described  below.  These  rulings  neld  that 
on  importer  may  use  COLAs  to  release 
products  bom  customs  custody  only  if 
the  certificates  are  issued  to  that 
importer  hut  that  shipments  may  be 
releesed  to  an  importer  of  record  who  is 
not  the  owner  of  the  COLA  provided 
certain  conditions  are  met. 

Also  in  proposed  subpart  F,  Revenue 
Ruling  56-579,  C.B.  1956-2, 1031,  will 
be  declared  obsolete,  upon 
incorporation  of  pertinent  parts  of  that 
ruling  into  the  proposed  regulations. 
Revenue  Ruling  56-579  held  that 
distilled  spirits  withdrawn  bom 
customs  bond  solely  for  the  use  of 
persons  determined  by  the  collector  of 
customs  to  be  entitled  to  free 
withdrawal  privileges  such  as  duly 
accredited  foreign  embassy  personnel, 
the  foreign  diplomatic  corps,  or 
members  of  the  armed  services  of 
foreign  countries  on  active  dufy  in  the 
United  States  are  not  subject  to  labeling 
and  liquor  bottle  regulations. 

Alcoholic  Beverage  Health  Warning 
SUtemant 

Proposed  subpart  F  contains 
information  about  the  health  warning 
labeling  requirements  for  alcoholic 
beverages  bottled  on  or  after  November 
18, 1989.  The  proposed  regulations 


require  that  a  health  warning  statement  1986  (IRC),  such  wrine  labels  should 

sppear  on  the  labels  of  all  containers  of  name  the  kind  of  wine  (dass  and  type), 

alcoholic  beverages  sold  or  distributed.  alcohoUc  content,  net  content  and,  if  it 

Sale  and  distribution  includes  sampling  is  on  efiervescent  wine,  whether  it  is 

or  any  other  distribution  not  for  sals.  spaikling  wine  or  coihonated  wine. 

g.mpl«.  fior  ForeiCB  Bnbassy  Use- 
Exempt  From  Marking,  Bottbng  and 
Labeling  Reqniraments 

Proposed  subpart  F  contains 
rsquirements  relating  to  samples  of 
distilled  spirits  or  wine  solely  for  the 
use  of  foreign  embassy  personnel.  Under 
the  proposed  regulatioiu.  samples  to  be 
used  solely  for  the  use  of  the  embassy 
virill  be  exempted  bom  most  of  the 
msridng,  bottling  and  labeling 
requirements  otherwise  applicable. 

CectiflcatesafOTigia 

Proposed  subpart  F  provides  that 
distilled  spirits  and  wine  imported  in 
bottles  shall  not  be  released  bom 
customs  custody  unless  the  invoice  for 
such  products  is  aoQimpanied  by  a 
certificate  of  age  and  origin  in 
accordance  with  27  CFR  5.52  (relating  to 
distilled  spirits)  or  s  certificate  of  ori^ 
snd  identity  in  accordanoe  with  27  GFR 
4.45,  (relating  to  wine). 

Sectton  SOlO  Credit  Prorisiaiia 

Proposed  subpart  F  also  contains 
information  regarding  the  credit 
allowable  under  26  U.S.C  5010  against 
the  tax  imposed  on  distillad  spirits  by 
26  U.S.C  5001.  The  credit  agfdnst  the 
tax  imposed  on  distillsd  spirits  is 
allowed  under  26  U.S.C.  5010  on  each 
proof  gallon  of  alcohol  derived  bom 
eligible  wine,  or  bom  eligible  Savors 
which  do  not  exceed  2V2  percent  of  the 
finished  product  on  a  proof  gallon  basis. 

Wiae  Lass  Than  7  Parcent  Akoholby 
Volmne 

In  proposed  subpart  F.  wine  having 
less  tnan  7  percent  alcohol  by  volume 
must  be  labeled  prior  to  importation,  or, 
if  entered  into  customs  bond,  at  the  time 
of  withdrawal  therefrom,  under 
regulations  administered  by  the  U.S. 
Food  and  Drug  Administration  (FDA), 
rather  than  under  the  labeling 
requirements  of  the  Federal  Alcohol 
Administration  Act  (FAA).  In  addition, 
under  the  Internal  Revenue  Code  of 


be  imported  in  containera  in  accordance 
with  the  provisions  of  27  CFR.  part  4. 

lamoral  of  Costems  OffioBS  Gram 


Subpart  F  proposes  regulations 
requiring  closures  or  other  devices  on 
imported  containers  of  distilled  spirits. 
These  proposed  regulations  will  explain 
the  criteria  for  closures  or  other  devices. 

Use  of  Other  Importer's  Csftiikates  at 
Label  Approval 

Proposed  subpart  F  also  discusses  use 
of  certificates  of  label  approval  (COLA) 
(ATF  F  5100.31)  by  persons  other  than 
the  holder  of  such  certificates  for 
purposes  of  obtaining  release  of 
imported  products  bom  customs 
custody.  The  proposed  regulations 
follow  the  procedures  provided  for  in 
ATF  Rulings  83-6  snd  84-3,  supra. 

Record/Filing  Raqnirsmenla 

Proposed  subpart  H  c<Hitains 
information  instructing  importers  who 
have  obtained  certificates  of  label 
approval  (COLA)  to  maintain  the 
original  COLAs  on  Blest  the  basic 
permit  location  for  not  less  than  3  jreors 
following  the  last  importation  of  such 
products.  This  is  the  usual  retention 
period  for  required  records  imder  most 
ATF  regulations.  A  record  retention 
requirement  is  necessary  to  bdliuta  the 
enforcement  of  the  labeling  laws  and  to 
deter  the  use  of  false,  baudulant,  snd 
insccurate  COLAs.  Further,  the 
paperless  entry  procedures  pursued  by 
the  Customs  Service  makes  the  retention 
of  these  records  particularly  necessary. 

Bulk  Importations 

Proposed  Subpart  I  disctisses  the 
importation  of  distilled  spirits,  wiite 
and  beer  in  bulk.  Bulk  beer  may  be 
imported  in  containers  under  the 
provisions  of  27  CFR.  part  7.  Bulk 
distilled  spirits  for  nonindustrial  use 
will  not  be  released  from  customs 
custody  unless  the  invoice  is 
accompanied  by  a  certificate  of  age  and 
origin  in  accordance  with  27  CFR,  part 
5.  Bulk  wine  for  nonindustrial  use  may 

Derivation  lABtE  for  Part  27 


Subpart  K  also  proposes  disngss  in 
importation  proosdures  resulting  bom 
removal  of  U.  S.  Customs  officers  from 
customs  bonded  warehouse  regulations. 

These  proposed  changes  implement 
procedures  as  a  result  of  the  withdrawal 
of  customs  officers  from  both  customs 
bonded  warehouses  and  customs 
manufectriring  bonded  warehouses.  The 
Customs  Service  withdrew  these  officers 
in  accordanoe  with  Trsosury  Decision 
82-204, 47  FR  49355,  November  1, 
1982. 

Following  the  implementation  of 
dianges  brought  about  by  T.D.  82-204, 
when  spirits  are  transferred  directly 
from  the  place  of  importation  to 
distilled  spirits  plant  premises  without 
being  deposited  in  a  customs  bonded 
warenouse,  the  customs  officer  remains 
responsible  for  signing  the  transfer 
reond.  However.  wb«i  spirits  are 
transferred  from  a  customs  bonded 
warehouse  to  distilled  spirits  premises, 
the  proprietor  of  the  customs  bonded 
warehouse  is  responsible  for  signing  the 
transfer  record.  While  existing 
regulations  specifically  state  that 
distilled  spirits  plant  proprietore  ore  not 
required  to  file  on  application  on  ATF 
Form  5100.16  to  receive  imported 
spirits  from  customs  custody,  such 
statement  has  been  deleted  bom  the 
proposed  subpart  K  to  avoid  confusion. 
Finally,  under  the  proposed  regulations, 
importers  are  no  longer  required  to 
submit  copies  of  the  transfer  record  and 
package  gauge  records  to  ATF.  Instead, 
the  proposed  regulations  require  that  a 
copy  ofsuch  reonds  be  retained  as  part 
of  the  importer's  records. 

The  following  table  is  provided  to 
give  a  better  understanding  of  the 
regulation  changes  proposed.  The  table 
provides  the  applicable  regulatory 
section  from  which  the  proposed 
regulation  is  derived.  In  addition  the 
table  describes  the  extent  to  which  a 
regulation  is  revised  or  whether  it  is  a 
new  regulatory  section. 


The  rsquiramsnis  ol 


Are  domed  tarn 


SubpartA 


Sec. 


27.1  

27i 

273' 

27.4-27.10  (Ftossned) 


Sec. 


251.1  P 

N 
2S1.2P 
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1      Aredsrivedtrom 
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"^ 

Sec. 
261.11  P 
251.11  P 
261.11  N 
251.11  O 
251.11  O 
251.11  N 
251.11  O 
261.11  N 
251.11  N 
251.11  0 
251.11  N 
251.11  N 
251.11  C 
261.11  O 
251.11  N 
251.11  P 
261.11  P 
251.11  P 
261.11  O 
251.11  O 
251.11  O 
261.11  N 
251.11  N 
261.11  0 
251.11  O 
251.11  N 
261.11  P 
251.11  N 
251.110 
251.11  N 
261.11  N 
251.11  N 
251.11  O 
251.11  P 
251.11  O 
251.11  0 
251.11  O    • 
251.11  O 
261.11  N 
251.11  N 
251.11  N 
251.11  N 
251.11  N 
251.11  N 
251.11  O 
251.11  0 
251.11  C 

Aloohofc  btmnaa 

ATF  OfRcer 

Bew __  ■                  —     "— :   

Bonded  pmnises-dMled  auMls  piant ;...                                                                

BtUcbeer _                                      

Buk  dntWed  soirits ""                      

Bi*  wine " 

Cereal  beverage 

cfr ■"       

Commeicial  bmk  .._ „_  „           _                                                                 

Comainw -  ■       

Cuslans  banded  warehouae 

Customs  oWlcor ..             _     

Delegale 1    .  _ ■ 

Oireelor _ _...         _       "" 

Distilled  spWs  or  spirits "                                

CfetiSed  spirits  plant _     _           ""                                            

EKedive  tax  rate '" 

EligWedavor " " 

ESdWewine ~     ~~~~              

Foreign-trado  zone  or  zone  ___  *                                                     "                          

5010  credK  "                     ' 

Gallon  or  wine  galon _ 

Impoiter ~                                                          

InAisanalornanndiaMaluseofiplrllsorwina _     

Kind _    •                                 ~" 

Liquois  .    .... ■ "" ■"   • 

Liquor  boMIe ~ — •. 

Uer „     _     

Malt  bevenqe """ 

Pactago _ 

Parson „.,_ •    — 

Port  Diieclor  o«  Customs 

Proof :     „.__                                         - 

Proof  Gaion "                

Region  ...„ _ 

Regional  Oirector  (Compaanoa) ~" 

Secrelay 

Specialty  denatured  apMIs '                                              

Standard  eflecdve  tax  i«e __                                                                                               

Tank  track _     ..                                                       ~ "  -     

Tax _                                                           

Ttiis  ctiapler  _.. _                                                       -    

United  Slates  _„ 

U.S.C _                                  — ■ •  •— 

wme ■ -• "■- 

27.12-27.20  (Reserve^                                                                      -                    

SubpatC                                                                                                           1 

27il  

251.221  P 

27.22-22J0  [ReservadI                                                                    ■- "T ~ 

SubpMD                                                                                                                   1 

27.31  ._     

251.30  P 
251 J1  P 

27J2.             - 

2733-27.40  [Reserved)                                                                 — " 

SdXMrtE                                                                                                                   1 

2741     

251/40  P 
261 .40a  0 

251.41  P 

251.42  C 
251.42a  P 

27.«       _„                         -                                         "■■■     

27.43 ■■"■ 

27.44  -•     

27^46 ■" 
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27.46 

27.47  

27.48  

27.49 

27.50 

27.51 

27.62  . 


2733-27.60  (Reserved) 


261.43  P 
251^  P 
251.46  P 
251.46  0 
251.48  P 
251/488  P 
261.48  P 


SubpartF 


27.61  .- 

27.62  

27.63  

27.64  

27.65  -.. 

27.66 

27.67  

27.68 -.. 

27.69  

27.70 

27.71  

27.72  

27.73  ...„ 

27.74  

27.76  

27.78  -. 

27.77  

27.78  

27.79-27.80  (Reserved) 


251 J6P 

N 
251.66  P 
25157  O 
26158  P 

N 
25159  P 

N 

25150  C 
N 
N 

25151  P 

25151  ft  261.62  C 
251.74  C 
251 .76  C 
261.76  P 

251.76  P 

261.77  P 


Subparts  0-H  (Raaaniaiq 


2751-27.1 10  (Resened) 


27.111  

27.112  

27.113  

27.114  

27.115-27.120  (Resened] 


251.121  P 

261.120  P 

N 

N 


SubpartJ 


27.121  ... 

27.122  ... 

27.123  ... 

27.124  ... 

27.125  .- 


27.126  ....- 

27.127-27.130  (Resened) 


251.133  0 

251.134  O 

261.136  P 

261.137  P 

251.138  0 

251.139  O 


27.131  

27.132  ._ 

27.133  

27.134  

27.135 

27.136-27.140  (Reseived) 


261.171  P 

261.172  P 

251.173  0 

251.174  P 

251.175  P 


SubpartL 


251.181  P 

251.182  0 

251.183  O 

251.184  O 

251.185  O 
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251.207  P 
251.206  P 

27.152 
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27.155  "" 
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C-Complete  iwistoo. 
O-No  revtsaon. 

M-Mewmoann. 
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SubpwtA 

251.1  

Sac. 

Sac 
27.1 
27J 

251i _..      _.„        .                                                                               "■ 

"*"" 

SubpvlB 

261.11  ....   

27.11 

SUIVMC 

261J0    ..        .._;        . 

27.31 
27J2 

261.31 _                     "'" — r~~ 

SubpvtD 

251.40  ...... 

27.41 

27.42 

ObsoMe. 

27.44 

27.45 

27.46 

27.47 

27.48 

27.49 

27.50 

27.51 

27.62 

261.40a 

251.41  ,                                                                        ■"    

251.42 _ ~"~ 

251.42a _    

251.43  "•"     

251.44  ""                                               '    

281.45 

"'*"*           •" •*"* 

261.46 „._. 

■*                                    """ 

251.48  _._ 

251.48a '                                                   

251.49  .__ 

SvfepartE 

251.55 _ 

27.61 
27.63 

251.56 _...   __     _„ "■"           

26157 „     

251.58  ..._..   _.„ 

27.66 
27-67 

251.59 _ „ ' 

261.60 -   

27.89 

27.72 

27.72  &  27.73 

27.74 

27.75 

27.76 

27.77 

251.61  ...     _                                                      —   

261.82 "~     ""    

251.74 _..       __                                                           "   —•• 

251.75 .„    ■■                                           

251.76 _     ._    .     „ 

1 
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SubpartH 


251.120 
251.121 


27.112 
27.111 


251.133  . 

261.134  . 
261.138  . 
261.137  . 
251.138 
251.130  . 


27.121 
27.122 
27.123 
27.124 
27.126 
27.126 


261.171  . 

251.172  . 

251.173  . 
251.174 
261.175 


27.131 
27.132 
27.133 
27.134 
27.136 


251.181  . 

251.182  . 

251.183  . 

251.184  . 
251.186 


27.141 
27.142 
27.143 
27.144 
27.145 


SuljpartN 


251.201  ... 

251.202  ._ 
261.204  ._ 

251.208  ... 
251^07  ... 
251.206  ... 

251.209  ... 


27.151 

27.152 

27.153 

27.154 

27.155 

ObsoMa. 

27.166 


SubpaitO 


251.221 


27.21 


Public  Paiticipatioii— Written 
Conuneiits 

ATF  requests  written  comments  or 
suggestions  concerning  these  proposed 
regulations  from  all  interested  persons. 
All  written  comments  received  on  or 
before  the  closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  the  comments  as  confidential. 
Comments  may  be  disclosed  to  the 
public.  Any  material  which  the 
commenter  considers  to  be  confidential 
or  inappropriate  for  disclosure  should 
not  be  included  in  the  comment.  The 


name  of  the  person  submitting  the 
comment  is  not  exempt  from  disclosure. 

Comments  may  also  be  submitted  by 
facsimile  transmission  during  the  hours 
of  8  a.m.  to  3  p.m.  (Eastern  time)  to 
(2021-927-8602,  provided  the  comment 
is:  (1)  Legible;  (2)  S'/i'Vll"  in  size;  (3) 
contains  a  written  signature;  and  (4) 
three  pages  or  less  in  length.  This 
limitation  is  necessary  in  order  to  assure 
reasonable  access  to  the  equipment. 
Conmients  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

During  the  comment  period,  any 
perstm  may  request  an  opportunity  to 
present  oral  testimony  at  a  public 
hearing.  However,  the  Director  reserves 


the  right,  in  light  of  all  circumstances, 
to  determine  if  a  public  hearing  will  be 
held. 

Disclaanre 

Copies  of  this  notice,  and  the  tvritten 
comments  will  be  available  for  public 
inspection  from  7  a.m.  to  3:30  p.m.  in 
the  ATF  Reference  Library,  Office  of 
Public  Afeirs  and  Disclosure.  Room 
6480, 650  Massachusetts  Ave.,  NW, 
Washington,  DC  20226. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
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proposal,  if  promulgated  as  a  final  rule, 
is  not  expected  (1)  to  have  a  secondary, 
or  incidental  effect  on  a  substantial 
number  of  small  entities;  or  (2)  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  7805(f)  of  the 
Internal  I^venue  Code,  this  regulation 
has  been  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

ExecntiTe  Oida- 12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
isgulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  isqulred. 

Pif  rworit  Hadaction  Act 

The  provisions  of  the  Paperworii 
Reduction  Act  of  1995,  Pub.  L  104-13, 
44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  since 
the  only  collection  of  information 
involvad  was  previously  approved 
under  OMB  Control  No.  1512-0352  and 
OMB  Control  No.  1512-0250  and  is 
proposed  to  be  recodified  without 


Dnlliiig  Infanuliaa 

The  principal  author  of  this  document 
is  JaDnlfo  Kim,  Alcohol  fanpoit-Export 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

LislsorSabiacis 

27CFRPaiti 

Advertising,  Consumer  protection. 
Customs  dudes  and  inspection.  Imports, 
Labeling,  Packaging  and  containers. 

27  CR?  Port  5. 

Advertising,  Consiuner  protectfon, 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers. 

27  an  Part  7 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers. 

27  CFR  Part  16 

Bew,  Consumer  protection.  Customs 
duties  and  inspection.  Health,  Imports, 
Labeling,  Liquors,  Packaging  and 
omtainers,  Safety,  and  Wine. 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations 
(Government  agencies).  Chemicals, 
Claims,  Customs  duties  and  inspection. 


Electronic  hmd  transfers.  Excise  taxes. 
Exports,  Gasohol,  Imports,  Labeling, 
Liquors,  Packaging  and  containers, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Research, 
Security  measures.  Spices  and 
flavorings.  Surety  bonds, 
Transportation,  Vinegar,  Virgin  Islands, 
Warehouses,  Wine. 

27CFRPait20        \^ 

Administrative  practice  and 
procedure.  Advertising,  Alcohol. 
Authority  delegations  (Government 
agencies),  Chemi<^,  Claims, 
Cosmetics,  Labeling,  Packagtng  and 
containers.  Reporting  and  recordkeeping 
requirements.  Surety  bonds, 
Transportation. 

27  CFR  Part  22 

Administrative  practice  and 
procedure.  Advertising,  Alcohol, 
Authority  delegations  (Government 
agencies).  Chemicals,  Claims, 
Cosmetics,  Labeling,  Packaging  and 
containera.  Reporting  and  recordkeeping 
reqidrements.  Surety  bonds. 
Transportation. 

27CFRPait2S 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Beer,  Claims, 
Electronic  fund  transfers.  Excise  taxes, 
Labeling.  Packaging  and  containare. 
Reporting  and  recordkfleping 
requirements.  Research,  Surety  bonds. 
TransportatioTL 

27  CFR  Pan  27 

Administrative  practice  and 
procedure.  Alcohol  and  alcdioUc 
beverages.  Authority  delegations 
(Government  agencies).  Beer,  Cosmetics, 
Customs  duties  and  inspection.  Excise 
taxes.  Imports,  Labeling,  Uquors, 
Packaging  and  containers.  Perfume, 
Reporting  and  recordkeeping 
leqturaments.  Transportation,  Wine. 

27  CFR  Part  70 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations 
(Government  agencies).  Claims,  Excise 
taxes.  Firearms  and  ammunition. 
Government  employees,  Law 
enforcement.  Law  enforcement  officers. 
Tobacco. 

27CPRPait250 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations.  Beer, 
Customs  duties  and  inspection. 
Electronic  Funds  Transfere,  Excise 
taxes,  Liquore,  Packaging  and 
containera.  Reporting  requirements. 


Surety  bonds,  Transportation,  U.S. 
possessions.  Wine. 

27  CFR  Part  2Sl 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages,  Authority  delegations.  Beer, 
Customs  duties  and  inspection.  Excise 
taxes.  Imports,  Labeling,  Liquora, 
Packaging  and  containers.  Perfume, 
Reporting  requirements.  Transportation, 
Wine. 

Authority  and  Issnaaca 

Title  27,  Chapter  I,  27  CFR  Parts  4, 5, 
7, 19, 20,  22,  24, 25,  27,  70. 250  and  251 
are  proposed  to  be  amended  as  follows: 

PART  4-LABEUNO  AND 
ADVERnSWQOfWME 

Paragraph  1.  The  authority  citation 
for  27  CFR  part  4  continues  to  read  as 
follows: 

Aadwrily:  27  V£XL  20S.  unlm  otherwise 
Dotsd. 

Par.  2.  The  table  of  contents  is 
amended  by  removing  from  the  CROSS 
REFERENCES  section  the  phrase  "27 
CFR  Part  251— Importation  of  Distilled 
Spirits.  Wine  and  Beer."  and  by  adding 
the  phrase  "27  CFR  Part  27— 
Importation  of  Distilled  Spirits,  Wine 
and  Beer."  immediately  after  "27  CFR 
Part  16 — Alcoholic  Beverage  Health 
Warning  Statement.". 

PART  S-LABCUNG  AND 
ADVERTISMO  OF  DISTILLED  SPIRITS 

Par.  3.  The  authority  citation  for  27 
CFR  port  5  continues  to  read  as  follows: 

Aathortty:  26  UAC  5301.  7805,  27  U.S.C 
205. 

1 5.2    (Amandsdl 

Par.  4.  Section  5.2  is  amended  by 
removing  the  reCarence  to  "27  CFR  Part 
251 — Importation  of  Distilled  Spirits, 
Wine  and  Beer."  and  by  adding  the 
reference  "27  CFR  Part  27— Importation 
of  Distilled  Spirits,  Wine  and  Beer" 
immediately  alter  "27  CFR  Part  19— 
Distilled  Spirits  Plants.". 

PART  7-LABELme  AND 
AOVERTISINa  OF  MALT  BEVERAGES 

Par.  S.  The  authority  citation  for  27 
CFR  part  7  continues  to  read  as  follows: 
:  27  U.S.C  205. 


immediately  after  "27  CFR  Part  25— 
Beer.". 

PART  1»-OISnLLEO  SPIRITS 
PLANTS 

Par.  7.  The  authority  dtatton  for  27 
CFR  Part  19  continues  to  read  as 
follows: 

Anifaarity:  10  U.S.C.  81c  1311;  28  U.S.C 
5001,  5002,  5004-5006,  5008,  5010.  5041, 
5061,  5062,  5066,  5081,  5101,  5111-5113, 
5142.  5143, 5146, 5171-5173,  5175,  5176, 
5178-5181.  5201-5204,  5206, 5207,  5211- 
5215, 5221-5223, 5231,  5232,  5235,  5238, 
5241-5243, 5271.  5273,  5301,  5311-5313. 
5382.  5370, 5373, 5501-5505, 5551-5555, 
5559,  5561,  5562,  5601.  5612,  5682,  6001. 
8065,  6109. 6302,  6311,  6676,  6806,  7011, 
7510.  7805;  31  U3.C  9301. 9303.  9304, 9308. 

f1(L*    lAmsndsdl 

Par.  B.  Section  19.3  is  amended  by 
removing  the  reference  to  "27  CFR  Part 
251 — Importation  of  Distilled  Spirits. 
Wine  and  Beer."  and  by  adding  the 
reference  "27  CFR  Part  27— ImporUtion 
of  Distilled  Spirits.  Wine  and  Beer" 
immediately  after  "27  CFR  Part  24— 
Wine.". 

119.824    [Ainsndsq 

Par.  9.  Section  19.S24(a)(l)  is 
'  amended  by  removing  the  phrase  "parts 
250  and  251"  and  adding  the  phrase 
"parts  27  and  250"  in  the  first  sentence. 

Par.  10.  Section  ig.524(b)(l)  is 
amended  by  removing  the  phrase  "parts 
250  and  251"  and  adding  the  phrase 
"parts  27  and  250"  in  the  first  sentence. 

Par.  11.  Section  ig.S24(b)(3)  is 
amended  by  removing  the  phrase  "part 
250  and  251"  and  addung  the  phrase 
"part  27  and  250"  in  the  first  sentence. 

119.838    [Amandsd] 

Par.  12.  Section  ig.538(a)(l)(iU)  is 
amended  by  removing  the  phrase  "part 
251"  and  by  adding  the  phrase  "part 
27". 

Par.  13.  In  S  19.662.  the  imdesignated 
paragraph  is  redesignated  as  paragraph 
(a)  and  paragraph  (b)  is  added  to  read  as 
follows: 


1191882    AJHxIng 


design  which  is  to  appear  on  the  closure 
or  other  device  and  identify  the  label  or 
labels  with  which  such  closures  or  other 
devices  will  be  used. 

PART  2»-DISTTllBUT10N  AND  USE  OF 
DBIATUflED  ALCOHOL  AND  RUM 

Par.  14.  The  authority  citation  for  27 
CFR  part  20  continues  to  read  as 
follows: 

AudMriir  26  U.&C  5001.  5206,  5214, 
5271-5275.  5311, 5552,  5555, 5607. 6085, 
7805. 

(28.1   [Amsndadj 

Par.  IS.  Section  20.3  is  amended  by 
removing  the  reference  to  "27  CFR  Part 
251 — ^Importation  of  Distilled  Spirits, 
Wine  and  Beer."  and  by  adding  the 
reference  "27  CFR  Part  27— Importation 
of  Distilled  Spirits.  Wine  snd  Beer." 
immediately  after  "27  CFR  Part  21— 
Formulas  for  Denatured  Alcohol  and 
Rum.". 

PART  22-OtSTRIBUTK)N  AND  USE  OF 
TAX-FREE  ALCOHOL 

Par.  IB-llie  authority  citation  for  27 
CFR  part  22  continues  to  read  as 
follows: 

Alrihacilj:  28  U.aC  5001.  5121.  5142, 
5143,  5146,  5206. 5214,  5271-5276, 5311, 
5552,  5555, 6056, 6061, 8065,  6109,  6151, 
6806,  7011.  7805;  31  U.S.C  9304,  9306. 

122.3    [AnHnda4 

Par.  17.  Section  22.3  is  amended  by 
removing  the  reference  to  "27  CFR  Part 
251 — Importation  of  Distilled  Spirits. 
Wine  and  Beer."  and  by  adding  the 
reference  "27  CFR  Part  27— Importation 
■   of  Distilled  Spirits.  Wine  and  Beer." 
immediately  after  "27  CFR  Part  19— 
Distilled  Spirits  Plants.". 

PART  24— WINE 

Par.  18.  The  authority  citation  for  part 
24  continues  to  read  as  follows: 


f7.4    (Amended] 

Par.  6.  Section  7.4  is  amended  by 
removing  the  reference  to  "27  CFR  Part 
252-^mportation  of  Distilled  Spirits, 
Wine  and  Beer.",  and  by  adding  the 
reference  "27  CFR  Part  27 — Importation 
of  Distilled  Spirits.  Wine  and  Beer." 


(b)  Closures  or  other  devices  need 
bear  no  letter  or  design;  however,  if  a 
closure  or  other  device  bears  any 
lettering  or  design  which  was  not 
approved  for  use  on  such  closure  or 
other  device  as  part  of  the  certificate  of 
label  approval.  ATF  Form  5100.31,  or 
which  does  not  appear  on  a  hibel  used 
in  connection  with  a  closure  or  device, 
then  such  lettering  or  design  is  required 
to  be  approved  for  use  by  the  Director 
in  response  to  a  letterhead  application 
from  me  importer.  Such  application 
shall  craitain  a  copy  of  the  lettering  or 


Par.  20.  Section  24.272(a)(1)  is 
amended  by  removing  "parts  250  and 
251"  and  by  adding  "parts  27  and  250" 
in  the  first  senteitca. 

Par.  21.  Section  24.272(bKl)  is 
amended  by  removing  "parts  250  and 
251"  and  by  adding  "parts  27  snd  250" 
in  Ihs  first  sentence. 

Par.  22.  Section  24.272(bX3)  is 
amended  by  removing  "parts  250  and 
251"  and  by  adding  "parts  27  and  250" 

PART 


S.C  552(a);  26  U.S.C  5001, 
, 5044,  5061,  5062,  5081, 

5122,  5142,  5143,  5173, 

5351,5353,5354,5356. 
,  5364-5373,  5381-5388, 

5551.5552,5681,5662, 
,6109,6301,6302,6311, 

7302,  7342,  7502,  7503, 
;  31  U.S.C  9301.  9303.  9304 


Atdhortty:  5  U. 
5008,5041,5042 
5111-5113,5121 
5206,5214,5215, 
5357,  5361,  5362, 
5391.  5392.  5511 
5684.6065,6091 
6651,6676,7011 
7606,  7805,  7851 
and  9308. 


(24.4    (AnMnded) 

Par.  19.  Section  24.4  is  amended  by 
removing  the  reference  to  "27  CFR  Part 
251 — Importation  of  Distilled  Spirits. 
Wine  and  Beer."  and  by  adding  the 
reference  "27  CFR  Part  27— Importation 
of  Distiilled  Spirits,  Wine  and  Beer." 
immediately  after  "27  CFR  Part  19— 
Distilled  Spirits  Plants.". 


Par.  23.  The  authority  dtaUon  fin  27 
CFR  Part  25  continues  to  read  as 
follows: 

Anthority:  19  U.S.C  81c;  26  U.S.C  5002. 
5061-5054,  SOSe,  5061.  5081. 5111.  5113. 
5142,  5143, 5146.  5222,  5401-5403.  5411- 
5417,  5551,  5552.  5555,  5558.  5671,  5673. 
5684,  6011,  6061,  6065, 6091, 6109. 6151. 
6301. 6302, 6311, 6313,  6402,  6651. 6656, 
8676,  6806.  7011,  7342.  7606,  7805;  31  U.S.C 
9301,  9303-9308. 

128.4    [Amanda^ 

Pot.  24.  Section  25.4  is  amended  by 
adding  the  reference  "27  CFR  Part  27— 
Importation  of  Distilled  Spirits,  Wine 
and  Beer."  immediately  after  "27  CFR 
Part  7— Labeling  and  Advertising  of 
Malt  Beverages.". 

128.168    [AmandadI 

Par.  25.  Section  25.165(a)(1)  is 
amended  by  removing  "parts  250  and 
251"  and  by  adding  "parts  27  and  250" 
in  the  first  sentence. 

Par.  26.  Section  25.165(b)(1)  is 
amended  by  removing  "parts  250  and 
251"  and  by  adding  "parts  27  and  250" 
in  the  firat  sentence. 

Par.  27.  Section  25.165(b)(3)  is 
amended  by  removing  "parts  250  and 
251"  and  by  adding  "parts  27  and  250" 
in  the  first  sentence. 

Par.  28.  Part  27  is  added  to  read  as 
follows: 

PART  17— IMPORTATION  OF 
DISTILLED  SPIIUTS,  WWE  AND  BEER 

Sutipart  A— Scope  Of  nsguMlona 

Sac. 

27.1  Imported  distillsd  spirits,  wine  and 
beer. 

27.2  Related  regulations. 

27.3  Fonns  prescribed. 
27.4-27.10    (Raservedl 

8i*part  B— OaflnMona 

27.11    Meaning  of  tenna. 
27.12-27.20    IRsservndl 

Subpart  C—MlscaHaneous  Provtaions 
27.21    Alternate  methodi  or  procedures. 
27.22-27.30    (Reservedl 
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27.31    Special  (oocopatioiul)  XMxm. 

27.U    WarabouM  ncslpta  covaring  diatUlad 


27.33-27.40    IRaanvadI 

ft*p«t  E-Tn  On  inpertid  OMMid 


ISpMla 

27.41  DJatiUed  ipirils. 

27.42  Computation  of  aflecUva  tax  lata. 

27.43  fttfumaa  oontaining  distiUad  apiriti. 


27.44    Wioa. 

27.43    Still  vriDa  coataining  caifaan  dioxida. 

i,Car4iala,a^0llHr( 


27.46  Liqueun,  cordiala.  and  iimilar 
compounda. 

27.47  Otliar  compounda  and  pnpaiatlona. 

27.41    Rata  of  lax. 

27.40    Computatiaoaftax. 


27.50  Impoilad  diatiUad  tpMta.  wine  and 
bssr. 

27.51  PaymmtoftaxbytoctiDoicftind 
truufar.  (BPT). 


27.52    CopuDttiUtl  Minplw  of  alcoholk: 

bsvonges. 
27.S3-27.60    IRaMRvedl 


WhaaMiBaar  ^^ 

27.61  Fadeial  Akoliol  Adminlatntioa  Act 
pannit 

27.62  CeMificata  of  otigio  tot  diatUlad 
spirits  and  wine. 

Par^nhi  a«d  MaiHag  af  MatUlad^iriiila 

27«3    OiaHUad  spirits  contuners  of  a 

capacity  of  not  mora  tiian  1  gallon  (3.785 
litan). 

27.64  CoDtainan  in  axcaia  of  1  gallon 
(3.785  liters). 

1  a>sUiig  af  mmUad  Splite 

27.65  Containers  of  1  gallon  (3.785  liters)  or 
leaL 

LaMing  and  Mailing  af  mne  and  Mak 


UaaafAnattarl^iilB'aCartfcataaf 


27.86  Wine  containing  ftom  one-half  of  one 
percanl  to  less  than  7  pefceni  alcohol  by 
volume. 

27.67  Wine  coDtaioing  7  percent  to  24 
percent  alcohol  by  volume. 

27.68  Mixtures  of  wine  and  distiUad  niiits. 

27.69  Malt  beverages  (Beer). 

AkaiMUc  Benraga  Haakh  Waning 


27.70    Containers  of  imported  alcoholic 
bevenges  to  bear  bnlth  warning 
statement 


27.71  Use  ofcattiacataa  of  label  approval 
by  other  importaia. 

daaana  fsr  CaiataiBara  af  DMilM  SpMla 

27.72  Containers  of  distilled  spirits  to  bear 
doaures  at  other  devices. 

27.73  Oiteiia  for  cioeufes  or  other  devicaa, 
and  marks  appearing  thereon. 


27.74  Exemption  from  requirement 
pertaining  to  marks,  bottlea,  and  labels. 

27.75  Impasted  aamplaa  of  diatiUedapirita. 
wine  and  bear. 

Wina  a^  Flaaata  CaMssM  af  DWillad  Spiito 

27.76  Approval  and  cattiScation  of  wine 
and  flavors  content 

27.77  CartiDcataofefibctlvetaxrata 
computatloa. 

27.78  standard  eflective  tax  rate. 
27.76-27.80    [ReaervBdl 


lO-H 

27.81-27.110     II 


Of 


27.111  Diadllad  spirit  cgnuiners. 

27.1 12  hncsu  authoriisd  to  receive 
diatiUad  spirits  imporlBd  in  bulk. 

27.113  Psnosisautbaiiisdtoisceivawine 
impofled  in  bulk. 

27.114  Psiaana  authoriiad  to  leceiva  beer 
impoted  in  bulk. 

27.11S-27.120    IRaaacvedl 


■aoaids  aMi  Kaparta  nriaspartad  UqMsa 

27.121  General  lequliements. 

27.122  PlDprietots  of  qualified  ptemiaes. 

""■t'^'HsiillsiiaflaoaadaandRsyom 

27.123  Filing. 

27.124  Ralantian. 

Other  iMxnla 

27.125  Transfer  racord. 

27.126  Package  gauge  ncord. 
27.127-27.130    IRaaerved) 

Subpart  K-Tramtar  0«  OtMMM  Bplflta 
' —  *"  Mnm  Oaiody  To  Bondad 
lOff   -     - 


27.131  General  proviidons. 

27.132  Preparation  of  ttansfsr  record  and 
package  gauge  record. 

27. 133  Inspection  and  release. 

27.134  Seeing  of  bulk  conveyanoaa. 

27. 1 35  Receipt  by  consignee. 
27.136-27.140    IReaervsdl 

^"■imSBaMl  Of  Importid 
I  *pMi>  From  CwtonM  CuMody 
Ff«*  Of  Tn  For  Uao  Of  Tho  UnNod ' 

27.141  General. 

27.142  Applicatioo  and  petmit,  Form 
S15a33. 

27.143  Uae  of  permit,  Form  515033. 

27.144  Entry  documents. 

27.145  Cuatonia  release. 
27.146-27.150    (Raaetvedl 


a<*|art  M-ltaqulmiHnii  For  Uquor 


27.151  Scope  of  subpan 

27.152  Standards  of  aa 

27.153  Diatinctiva  liquor  bottlaa. 

27.154  Bottlaa  not  constituting  approved 
containafs, 

27.155  Bottlea  to  be  used  &)r  display 
purposes. 

27.156  Used  liquor  bottles. 
27.157-27.160    (Reeervedl 

AtAtttty.  19  U.S.C  81c,  1202;  28  U.S.C 
5001.  5007, 5008,  5041.  50S1,  50S4.  S061. 
5111,  5112.  5114.  5121.  5122. 5124. 5201. 
5205.  5207,  5232,  5273.  5301.  5313,  5555. 
6302.  7805;  27  U.S.C  203.  205.  206.  215. 

Oaas  lifaaBCaa:  For  regulatlaaa  «rith 
reapect  to  distilled  spirits,  wine,  and  beer 
auiving  in  the  United  Stales  bom  Puerto 
Rico  and  the  Virgin  lalanda.  see  part  250  of 
IhischaptBT. 

For  regulations  with  reapect  to  the 
exportaUon  of  diatilled  spirits,  denatured 
spirits,  wine,  beer  or  beer  concentrate 
without  payment  of  tax  or  vriih  baneSt  of 
dnwback  of  tax,  aee  part  252  of  this  chapter. 

SubiMrt  A-Scop*  Of  nagutaHom 

fZ7.1 


This  part.  "Importation  of  DistiUed 
Spirits,  Wine,  and  Beer."  containa  the 
r^ulations  relating  to  the  importation  of 
dlstiUed  spirits,  iwine.  and  beer  into  tho 
United  States  from  foreign  coiintrie*, 
including  special  (occupational)  and 
commodity  taxes,  petmlta.  maiUng, 
branding,  dosiiig  and  labeling  of 
containers,  and  records  and  reports. 

127,2   niilad  ragulMlano. 

.Regulations  related  to  this  part  are 
listed  below: 

19  CFR  Chapter  I— Customs 
Regulations. 

27  CFR  Part  1— Basic  Permit 
Requirements  under  the  Federal 
Alcohol  Administration  Act, 
Nonindustrial  Use  of  Spirits  and  Wine, 
Bulk  Sales  and  Bottling  of  Distilled 
Spirits. 

27  CFR  Part  4— Labeling  and 
Advertisiiig  of  Wine. 

27  CFR  Part  S— Labeling  and 
Advertising  of  Distilled  Spirits. 

27  CFR  Part  7— Ubeling  and  Advertising 
of  Malt  Beverages. 

27  CFR  Part  16— AloohoUc  Beverage 
Health  Warning  Statement 

27  CFR  Part  19-Diatilled  Spirits  Plants. 

27  CFR  Part  21— Formulas  for  Denatured 
Alcohol  and  Rum. 

27  CFR  Part  24— Wine. 

27  CFR  Part  25— Beer. 

27  CFR  Part  30— Gauging  Manual. 

27  CFR  Part  194— Uquor  Dealers. 

31  CFR  Part  225— Acceptance  of  Bonds. 
Note*,  or  Other  Obligations  Issued  or 
Guaranteed  by  the  United  Sutes  aa  Security 
in  Lieu  of  Surety  or  Soretiea  on  Penal  Booda. 
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(a)  The  Director  is  authorized  to 
prescribe  all  forms  required  by  this  part, 
including  reports,  returns  and  records. 
All  of  the  inibrmation  called  for  in  each 
form  shall  be  furnished  as  indicated  by 
the  headings  on  the  form  and  the 
instructions  on  or  pertaining  to  the 
form.  In  addition,  information  called  for 
in  each  form  shall  be  furnished  as 
required  by  this  part. 

(b)  Requests  for  forms  should  be 
mailed  to  the  ATF  Distribution  Canter, 
P.O.  Box  5950,  Springfield,  Virginia 
22150-5950. 

M27.4— 27.10    [NoOMvedl 

Subpart  B-0«llnltk>ns 


(27.11    Meaning  ofl 

When  used  in  this  part  and  in  forms 
preacribed  under  this  part,  unless  the 
context  otherwise  requires,  terms  shall 
have  the  meaning  ascribed  in  this 
section.  Words  in  the  plural  form  shall 
include  the  singular,  and  vice  versa,  and 
words  importing  the  masculine  gender 
shall  include  the  feminine.  The  terms 
"includes"  and  "including"  do  not 
exclude  things  not  enumerated  which 
are  in  the  same  general  class. 

Alcoholic  beverage.  Any  beverage  in 
liquid  form  which  contains  not  less  than 
one-half  of  one  percent  (.5%)  of  alcohol 
by  volume  and  is  intended  fbr  human 
consumption. 

ATF  Officer.  An  ofBcer  or  employee 
of  the  Bureau  of  Alcohol.  Tobacco  and 
Fireerms  (ATF)  authorized  to  perform 
any  function  relating  to  the 
administration  or  enforcement  of  this 
part. 

Beer.  Beer,  ale,  porter,  stout,  and  other 
similar  fermented  beverages  (including 
sake  or  similar  products)  of  any  name  or 
description  containing  one-half  of  one 
percent  or  mors  of  alcohol  by  volume, 
brewed  or  produced  from  mall,  wholly 
or  in  part,  or  from  any  substitute  for 
malL 

Bonded  premises-distilled  spirits 
plant.  The  premises  of  a  distilled  spirits 
plant,  or  part  thereof,  on  which  distilled 
spirits  operations  defined  in  26  U.S.C. 
5002  are  authorized  to  be  conducted. 

Bulk  beer.  Beer  in  a  container  other 
than  an  authorized  original  consumer 
container. 

Bulk  distilled  spirits.  Distilled  spirits 
in  a  container  having  a  capacity  in 
excess  of  1  gallon. 

Bulk  wine.  Wine  in  a  container  having 
a  capacity  in  excess  of  60  liters. 

Cereal  beverage.  A  beverage  produced 
either  wholly  or  in  part  from  inalt  (or  a 
substitute  for  malt),  and  either 
fermented  or  imlannented,  which 
contains,  when  ready  for  oooaumption. 


less  than  one-half  of  1  per(»nt  of  alcohol 
by  volume. 

CFR.  The  Code  of  Federal 
Regulations. 

Commercial  bank.  A  bank,  whether  or 
not  a  member  of  the  Federal  Reserve 
System,  which  has  access  to  the  Federal 
Reserve  Communications  System 
(FRCS)  or  Fedwire.  The  "FRCS"  or 
"Fedwire"  is  a  communications 
network  that  allows  Federal  Reserve 
System  member  banks  to  effect  a 
transfer  of  funds  for  their  customers  (or 
other  commercial  banks)  to  the  Treasury 
Account  at  the  Federal  Reserve  Bank  of 
New  York. 

Container.  Any  receptacle,  vessel,  or 
form  of  package,  bottle,  can,  tank,  or 
pipeline  used,  or  capable  of  being  used, 
for  holding,  storing,  transferring,  or 
conveying  liquor  or  specially  denatured 
spirits. 

Customs  bonded  warehouse.  A 
customs  bonded  warehouse,  class  2,  3, 
6  or  8,  established  under  the  provisions 
of  customs  regulations  (19  CFR  Ch.  I). 

Customs  officer.  Any  officer  of  the 
Customs  Seivioe  or  any  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard,  or  any  agent  or  other  person 
authorized  by  law  or  designated  by  the 
Secretary  of  the  Treasury  to  perform  any 
duties  of  an  officer  of  the  Customs 
Service. 

Delegate.  Any  officer,  employee,  or 
agency  of  the  Department  of  the 
Treasury  authorized  by  the  Secretary  of 
the  Treasury  dirertly.  or  indirectly  by 
one  or  more  redelegations  of  authority, 
to  perform  the  function  mentioned  or 
described  in  the  context. 

Director.  The  Director,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  the 
Department  of  the  Treasury, 
Washington,  DC  20226  or  his/her 


Distilled  spirits  or  spirits.  That 
substance  known  as  ethyl  alcohol, 
ethanol,  or  spirits  of  wine,  in  any  form 
(including  all  dilutions  and  mixtures 
thereof,  from  whatever  source  or  by 
whatever  process  produced),  including 
alcohol,  whisky,  brandy,  gin,  rum  and 
vodka,  but  not  denatured  spirits. 
Distilled  spirits  does  not  include  beer  or 
wine. 

Distilled  spirits  plant.  An 
establishment  quaUfied  under  the 
provisions  of  Part  19  of  this  chapter  for 
the  production,  storage  or  procxesing  of 
distilled  spirits. 

Effective  tax  rate.  The  net  tax  rate 
after  reduction  for  any  credit  allowable 
under  26  U.S.C.  5010  for  wine  and 
fiavor  content  at  which  the  tax  imposed 
on  distilled  spirits  by  26  U.S.C.  5001  is 
paid  or  determined. 

Eligible  flavor.  A  flavor  which: 


(1)  Is  of  a  type  that  is  eligible  for 
drawback  of  tax  under  26  U.S.C.  5134. 

(2)  Was  not  manufectured  on  the 
premises  of  a  distilled  spirits  plant,  and 

(3)  Was  not  subjected  to  distillation 
on  distilled  spirits  plant  premises  such 
that  the  flavor  does  not  remain  in  the 
finished  product. 

Eligible  wine.  A  wine  containing  not 
more  than  0.392  gram  of  carbon  dioxide 
per  100  milliUters  of  wine  which  has 
not  been  subject  to  distillation  at  a 
distilled  spirits  plant  after  receipt  in 
bond. 

Foreign-trade  zone  or  zone.  A  foraign- 
trade  zone  estabUshed  end  operated 
pursuant  to  the  Act  of  )une  18, 1934.  as 
amended.  See  customs  regulations. 

SOlO  credit.  A  credit  against  the  tax 
imposed  on  distilled  spirits  by  26  U.S.C. 
5001  is  allowable  under  26  U.S.C  5010 
on  each  proof  gallon  of  alcohol  derived 
from  eligibfe  wine  or  from  eligible 
flavors  which  do  not  exceed  2'/z  percent 
of  the  finished  product  on  a  proof  gallon 
basis.  The  credit  is  allowable  at  the  time 
the  tax  is  payable  as  if  it  constituted  a 
reduction  in  the  rate  of  tax. 

Gallon  or  wine  gallon.  A  United  States 
gallon  of  liquid  measure  equal  to  the 
volume  of  231  cubic  inches. 

Importer.  Any  person  who  imports 
distilled  spirits,  wine  or  beer  into  the 
United  States. 

Industrial  or  nonindustrial  use  of 
spirits  or  *fine.  The  use  of  spirits  or 
wine  shall,  for  the  purposes  of  this  part, 
be  regarded  as  industrial  or 
nonindustrial  based  on  the  provisions  of 
27  CFR  part  1. 

Kind.  As  applied  to  spirits,  kind  shall 
meen  class  and  type  as  prescribed  in  27 
CFR  part  5.  As  applied  to  wine,  kind 
shall  mean  the  classes  and  types  of  wine 
as  prescribed  in  27  CFR  parts  4  and  24. 

Uquors.  Distilled  spirits,  wine  and 
beer  which  are  fit  for  beverage  use.  The 
word  liquor  does  not  include  specially 
denatured  spirits,  nonbeverage  wine  or 
beer  concentrate. 

Uquor  bottle.  A  bottie  made  of  glass 
or  earthenware,  or  of  other  suitable 
material  approved  by  the  Food  and  Drug 
Administration,  which  has  been 
designed  or  is  intended  for  use  as  a 
container  For  distilled  spirits  for  sale  for 
beverage  purposes  and  which  has  been 
determined  by  the  Director  to 
adequately  protect  the  revenue. 

Liter.  A  metric  unit  of  capacity  equal 
to  1,000  cubic  centimeters  at  20  degrees 
C.  or  33.814  United  Slates  fluid  ounces 
at  68  degrees  F.  of  alcoholic  beverage. 

Malt  beverage.  When  used  in 
connection  with  the  Federal  Alcohol 
Administration  Act,  a  beverage  made  by 
the  alcoholic  fermentation  of  an 
infusion  or  decoction,  or  combination  of 
both,  in  potable  brewing  water,  of 
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nulled  bsrley  with  hops,  or  their  parts, 
or  their  products,  and  with  or  without 
othe'-  malted  cereals,  and  with  or 
without  the  addition  of  unmahed  or 
prepared  cereals,  other  carbohydrates  or 
products  prepared  therefrom,  and  with 
or  without  the  addition  of  carbon 
dioxide,  and  with  or  without  other 
wholesome  products  suitable  for  human 
food  consumption.  The  term  includes 
such  products  containing  alcc^ol  in  an 
amount  of  leas  than  one-half  of  one 
percent  alcohol  by  volume. 

Package.  Any  oak.  keg,  bonel,  drum, 
or  similar  portable  container. 

Penon.  An  individual,  a  trust,  estate, 
partnership,  assodatian,  company,  or 
corporation. 

Port  Director  of  customs.  The  chief 
customs  official  at  a  customs  port. 

Proof.  The  ethyl  alcohol  content  of  a 
liquid  at  60  degrees  Pahienhait,  stated 
as  iwice  the  pefcent  of  ethyl  alcohol  by 
volume. 

Proof  gallon.  A  gallon  of  liquid  at  60 
degrees  Fahrenheit  which  contains  SO 
percent  by  volume  of  ethyl  alcohol 
having  a  specific  gravity  of  0.7939  at  60 
degrees  Fahrenheit  refnred  to  water  at 
60  degrees  Fahrenheit  as  unity,  or  the 
alcoholic  equivalent  thereof. 

Region.  A  Bureau  of  Alcohol,  Tobacco 
and  Firearms  region. 

Hegional  Director  (Compliance).  The 
principal  ATF  regional  official 
responsible  for  administering 
regulations  in  this  part. 

Secretary.  The  Secretary  of  the 
Treasury  or  his/her  delegate. 

Specially  denatured  spirits.  Alcohol, 
or  rum.  as  defined  in  part  21  of  this 
chapter,  denatured  pursuant  to  the 
formulas  authorized  in  [>art  21  for 
specially  denatured  alcohol  or  rum,  and 
including  denatured  spirits  for  export  as 
authorized  by  27  CFR  21.5. 

Standard  effective  tax  rate.  The  rate  of 
tax  established  based  on  the  least 
quantity  and  the  lowest  alcohol  cxmtent 
of  eligible  wine  or  eligible  flavors  used 
in  the  manufacture  of  a  distilled  spirits 
product. 

Tonic  truck.  A  tank-equipped  trailer, 
semi-trailer,  or  truck. 

Tax.  The  distilled  spirits,  wine  or  beer 
tax  impoaed  by  26  U.S.C  Chapter  51. 

this  chapter.  Title  27,  Code  of 
Federal  R^ulations,  Chapter  I  (27  CFR 
Ch-I). 

United  States:  "United  States" 
includes  only  the  States  and  the  District 
of  Columbia. 

U.S.C.  The  United  SUtes  Code. 

Wine.  When  used  without 
qualification,  the  term  includes  every 
kind  (class  and  type)  of  product 
produced  from  fniit,  beiries,  or  other 
suitable  agricultural  products,  excluding 
a  product  containing  less  than  one-half 


percent  of  alcohol  by  volume  or  more 
than  24  percent  of  alcohol  by  volume. 
The  term  include*  all  imitation,  other 
than  standard,  or  artificial  wine  and 
compounds  sold  as  wine. 

(68A  Stat  917,  as  amendad  (26  U.S.C  780S): 
49  SlaL  «•!,  as  amended  (27  U.S.C  20S)) 

H  27.12-27.20    (Raaanadl 


subpart 

f  27,21    ANsmala  maMwda  or  praeadiaaa. 

(a)  Application.  An  importer  who 
desires  to  use  an  alternate  method  or 
procedure  in  lieu  of  a  method  or 
procedure  prescribed  by  this  part  shall 
file  an  application  with  the  regimul 
director  (compliance)  of  the  appropriate 
regioa,  (in  which  the  place  of  ousinees 
is  located,  as  determined  by  the  address 
shown  on  the  importer's  basic  permit). 
If  the  importer  has  several  places  of 
business  at  which  such  alternate 
method  or  procedure  will  be  used,  a 
separate  application  shall  be  submitted 
for  each  hxatton.  Each  application 
shaU: 

(1)  Specify  the  name,  address,  and 
pwmit  number  of  the  importer  to  which 
itrelatas; 

(2)  State  the  purpose  for  which  filed; 
and 

(3)  Specifically  describe  the  alternate 
method  or  pr(x:edure  and  set  forth  the 
reasons  therefor. 

(b)  Approval.  When  an  application  for 
use  of  an  alternate  method  or  procedure 
is  received,  the  regional  director 
(compliance)  shall  determine  whether 
approval  thereof  would  unduly  hinder 
the  effective  administration  of  this  part 
or  would  result  in  jeopardy  to  the 
revenue.  No  alternate  method  or 
procedure  relating  to  the  assessment, 
payment,  or  collection  of  tax  shall  be 
authorized  imder  this  paragraph.  The 
regional  director  (compliance)  shall 
forward  the  apphcation  to  the  Director, 
together  with  a  report  of  findings  and  a 
recommendation.  The  Director  may 
approve  the  alternate  method  or 
procedure  if  it  is  foimd  that: 

(1)  Good  causa  has  been  shown  for  the 
use  of  the  alternate  method  or 
procedure; 

(2)  The  alternate  method  or  procedure 
is  within  the  purpose  of,  and  consistent 
with  the  effect  intended  by,  the 
specifically  prescribed  method  or 
procedure,  and  affords  equivalent 
security  to  the  revenue;  and 

(3)  The  alternate  method  or  procedure 
will  not  be  contrary  to  any  provision  of 
law,  and  will  not  result  in  an  increase 
in  cost  to  the  Govenunent  or  hinder  the 
effective  administration  of  this  part. 

(c)  Conditions  for  use.  No  alternate 
method  or  procedure  shall  be  used  until 


approval  has  been  received  from  the 
Director.  Authorization  for  the  alternate 
method  or  procedure  may  be  withdrawn 
whenever  in  the  {udgment  of  the 
Director  the  revenue  is  ieopardized  or 
the  eSsctive  administratian  of  this  part 
is  hindered  by  the  continuation  of  such 
authorizatioiL 

(Approved  by  tl»  Office  of  Managament^and 
Bu(%si  under  cootrol  number  1512-0352) 

H27,l>-C7,»>    [Rsaan*4 

Subpart  D-SpacW  (Occupational) 


127.31 

Importers  engaged  in  the  business  of 
selling  liquora  (whether  distilled  spirits, 
wine  or  beer)  or  offering  liquors  for  sale, 
are  subject  to  the  provisions  of  Part  194 
of  the  chapter  relating  to  special 
(occupational)  taxes.  Part  194  requires 
that  before  commencing  business  the 
special  tax  registntton  and  return.  Form 
5630.5,  with  payment  of  the  tax,  shall  be 
filed  with  ATF  in  accordance  with  the 
instructions  on  the  form.  Sut>sequentiy, 
Form  5630.5  with  tax  shall  be  filed  each 
yeer  on  or  before  July  1,  as  long  as  the 
proprietor  continues  in  business. 

(Sec  201,  Pub.  L  85-859,  72  Stat  1340  as 
amenciMl,  1343  as  amanded,  1344  as 
amendad  (26  U.S.C  5111,  5112, 5121,  5122)) 

(27.32   Warahouaaraeatptaoovaflng 
dialMad  aplrlta. 

The  sale  of  warehouse  receipts  for 
distilled  spirits  is  equivalent  to  the  sale 
of  distilled  spirits,  and  every  person 
engaged  in  business  as  an  importer  of 
distilled  spirits,  who  sells,  or  offers  for 
sale,  warehouse  receipts  for  distilled 
spirits  stored  in  customs  bonded 
warehouses,  or  elsewhere,  incura 
liability  for  special  tax  as  a  dealer  in 
liquors  at  the  place  where  the 
warehouse  receipts  are  sold  or  offered 
for  sale,  and  must  file  a  return  and  pay 
special  tax  as  provided  in  S  27.31. 

(68A  Stat  618,  620,  621  (26  U.S.C  5111, 
5112,  5121,  5122)) 

H  27.33-27.40    [Raaanad] 

Subpart  E— Tax  on  bnportad  DiatHlad 
SpMts,  WbM,  and  Baar 

DiaHlled  Spirits 

127.41    DiaWM  apMla. 

(a)  A  tax  is  imposed  on  all  distilled 
spirits  in  customs  bonded  warehouses 
or  imported  into  the  United  States  at  the 
rate  prescribed  by  28  U.S.C.  5001  on 
each  proof  gallon  and  a  proportionate 
tax  at  a  like  rate  on  all  fractional  parts 
of  each  proof  galloiL  All  products  of 
distillation,  by  whatever  name  known, 
which  contain  distilled  spirits,  are 
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considered  to  be  distilled  spirits  and  are 
taxed  as  such.  The  tax  will  be 
determined  at  the  time  of  importation, 
or,  if  entered  into  customs  bond,  at  the 
time  of  removal  therefrom. 

(b)  A  credit  against  the  tax  imposed 
on  distilled  spirits  by  26  U.S.C.  5001  is 
allowable  under  26  U.S.C.  5010  on  each 
proof  gallon  of  alcohol  derived  from 
eligible  wine  or  from  eligible  flavors 
which  do  not  exceed  2 'A  percent  of  the 
finished  product  on  a  pnxif  gallon  basis. 
The  credit  is  allowable  at  the  time  tax 

is  payable  as  if  it  constituted  a  reduction 
in  the  rate  of  tax. 

(c)  Where  credit  against  the  tax  is 
desired,  the  person  liable  for  the  tax 
shall  establish  an  effective  tax  rate  in 
accordance  with  $,27.42.  The  effective 
tax  rate  estabUshed  will  be  applied  to 
each  entry. 

Sac  201,  Pub.  L  B5-8S9,  72  Stat.  1314,  as 
amended  (26  U.S.C  5001);  Sea  201.  Pub.  L 
85-859,  72  Stat.  1356,  a>  amended  (26  U.S.C 
5201);  Sac  6,  Pub.  L  96-698,  94  Stat.  3488, 
as  amended  (26  U.S.C  ^10)) 

127.42   (^iinpulaUonofansclNatBxials. 
(a)  The  proprietor  shall  compute  the 
e^ctive  tax  rate  for  distilled  spirits 
containing  eligible  wrine  or  eligible 


flavore  as  the  ratio  of  the  numerator  and 
denominator  as  follows: 

(1)  The  numerator  will  be  the  sum  of: 
(i)  The  proof  gallons  of  all  distilled 

spirits  used  in  the  product  (exclusive  of 
distilled  spirits  derived  bom  eligible 
flavors),  multiplied  by  the  tax  rate 
prescribed  by  26  U.S.C.  5001: 

(ii)  The  wine  gallons  of  each  eligible 
wine  used  in  the  product,  multiplied  by 
the  tax  rate  prescribed  by  26  U.S.C 
5041(b)  (1),  (2),  (3),  as  applicable;  and 

(iii)  The  proof  gallons  of  all  distilled 
spirits  derived  from  eligible  flavors  used 
in  the  product,  multiplied  by  the  tax 
rate  prescribed  by  26  U.S.C.  5001,  but 
only  to  the  extent  that  such  distilled 
spirits  exceed  ZVz  percent  of  the 
denominator  prescribed  in  paragraph 
(e)(2)  of  this  section. 

(2)  The  denominator  will  be  the  sum 
of: 

(i)  The  proof  gallons  of  all  distilled 
spirits  used  in  the  product,  including 
distilled  spirits  derived  from  eligible 
flavors;  and 

(ii)  The  wine  gallons  of  each  eligible 
wine  used  in  the  product,  multiplied  by 
twice  the  percentage  of  alcohol  by 
volimie  of  each,  divided  by  100. 


(b)  In  determining  the  elective  tax 
rate,  quantities  of  distilled  spirits, 
eligible  wine,  and  eligible  flavors  will 
be  expressed  to  the  nearest  tenth  of  a 
proof  gallon.  The  effective  tax  rate  may 
be  rounded  to  as  many  decimal  places 
as  the  proprietor  deems  appropriate, 
provided  that,  such  rate  is  expressed  no 
less  exacUy  than  the  rate  rounded  to  the 
nearest  whole  cent,  and  the  effective  tax 
rates  for  all  products  will  be 
conaistentiy  expressed  to  the  same 
ntmiber  of  decimal  places.  In  such  case, 
if  the  number  is  less  than  five  it  will  be 
dropped;  if  it  is  five  or  over,  s  unit  will 
be  added. 

(c)  The  following  is  an  example  of  the 
use  of  the  formula: 


Batch  Reooro 

Oisliied  spirits  .._ 

2249.1  praot 

gatons. 

BlgtHe  wine  (14%  akxitm 

2265.0  Nine 

by  volunie). 

gakms. 

Eligbie  wkie  (19%  ^cohol 

1020.0  wine 

by  volume). 

gaion*. 

HiBWe  Havors 

100.9  prool 

gahns. 

2249.1(S13.50)^-2265.(KS1.()7)^■I020($I.57)^-I6.6*(^I3■50) 
2249.1  +  l(X).9+(2265.0x.28)+(l020x.38) 
$30362.85 -t^  S2.423.5S -•■  Sl.601.40 -I- $224.10 


2350.0 -I- 634.2 -H  387.6 


$34.611.90 
337L8 


$10.27,  the  eflective  tax  rale 


(Approved  t>y  the  Office  of  Management  and 
Budget  under  control  number  1512-0352) 
(Sec.  6,  Pub.  L.  96-598.  94  Stat  3488,  as 
amended  (2eU.S.C.  SOlO)) 

127.43 


(a)  Perfumes  imported  into  the  United 
States  containing  distilled  spirits  are 
subject  to  the  internal  revenue  tax  at  the 
rate  prescribed  by  26  U.S.C.  5001  per 
wine  gallon,  and  a  proportionate  tax  at 

a  like  rate  on  all  fractional  parts  of  such 
wine  gallon. 

(b)  This  section  does  not  apply  to 
importations  alter  December  31, 1994. 

(Sea  201,  Pub.  L.  S5-8S9,  72  Stat  1314,  M 
amended  (26  U.S.C  5001)) 


■  Proof  (•Uona  bjr  wtiidi  diitUlxl  ■piriu  dvimd 
from  eligibla  tUvon  txcMd  2 W  iMTcaot  of  tlM  total 
proof  ftUoat  In  tbt  bMch  (10a.S-<lM%)  x  3.171.S 
-  lajl). 


Wine 

127.44    twine. 

(a)  A  tax  is  imposed  by  26  U.S.C.  5041 
on  all  wine  imported  into  the  United 
States  at  the  rate  prescribed  in  such 
section  on  each  wine  gallon  and  a 
proportionate  tax  at  a  like  rate  on  all 
fractional  parts  of  such  wine  gallon. 
Fractions  of  less  than  one-tenth  gallon 
shall  be  converted  to  the  nearest  one- 
tenth  gallon,  and  five-hundredths  gallon 
shall  be  converted  to  the  next  full  one-   ' 
tenth  gallon.  The  tax  shall  be 
determined  at  the  time  of  importation, 
or,  if  entered  into  customs  bond,  at  the 
time  of  removal  therefrom  for 
consimiption  or  sale.  All  wine 
containing  more  than  24  percent  of 
alcohol  by  voliune  shall  be  classed  as 
distilled  spirits  and  shall  be  taxed 
accordingly. 

(b)  Imported  wine  may  contain  added 
spirits  and  remain  taxable  as  wine 
under  26  U.S.C  5041  provided: 


(1)  Such  spirits  were  added  to 
increase  the  alcoholic  content  of  the 
wine  as  part  of  an  authorized 
fortification  procedure  and  as  a  standard 
winemaldng  process  in  the  country  of 
origin:  and 

(2)  The  alcoholic  content  of  the  wine 
is  not  increased  to  more  than  24  percent 
by  volume. 

(72  Stat  1331.  as  amended:  28  U.S.C  5041) 

I27.4S    sua  wine  oonMMng  carbon 
dtoxMa. 

Still  wine  may  contain  not  mora  than 
0.392  gram  of  carbon  dioxide  per  100 
milliliters  of  wine;  except  that  a 
tolerance  to  this  maximum  limitation, 
not  to  exceed  0.009  gram  of  carbon 
dioxide  per  100  milliliters  of  wine,  will 
be  allowed  where  the  amount  of  cartx>n 
dioxide  in  excess  of  0.392  gram  per  100 
milliliters  of  wine  was  due  to 
mechanical  variations  which  could  not 
be  completely  controlled  under  good 
commercial  practices.  Such  tolerance 
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will  not  be  allowed  where  it  is  found 
that  the  limitatioD  of  0.392  gram  of 
carbon  dioxide  per  100  milUlitera  of 
wine  is  continuously  or  intentionally 
exceeded.  The  carbon  dioxide  contained 
in  %nne  will  be  determined  in 
accordance  with  authorized  teat 
procedures  approved  by  the  Director. 
Penalties  are  provided  in  26  U.S.C.  5662 
for  any  person  who,  whether  by  maimer 
of  packaging  or  advertising  or  by  any 
(Abm  fonn  of  lepresentation,  repreaenta 
any  still  wine  to  be  eServeacent  wine  or 
a  Bubsdtute  for  eRisrveacent  wine. 

Liqueois,  Cordials,  and  Other 
Compoonda  and  Pr«p«alioiis 

I27.4S    Uquaura, oofdMa, aid MMlv 


A  tax  is  imposed  by  28  U.S.C  5001 
on  all  liqueurs,  cordials,  and  similar 
compounds  containing  distilled  spirits, 
in  customs  bonded  warabousas  or 
imported  into  the  United  States,  at  the 
rate  prescribed  in  such  section  on  each 
-  proof  gallon,  and  a  proportionate  tax  at 
a  Uke  rate  on  all  fractional  parts  of  such 
proof  gallon.  The  tax  shall  be 
determined  at  the  time  of  importation, 
or,  if  entered  into  customs  bond,  at  the 
time  of  removal.  Fortified  or  unfortified 
wine,  containing  not  over  24  percent 
alcohol  by  volume,  to  which  sweetening 
or  Oavohng  materials,  but  no  distilled 
spirits,  have  been  added  are  not 
classified  as  Uqueurs,  cordials,  or 
similar  compounds,  but  are  considered 
to  be  flavored  wine  only,  and  are  subject 
to  internal  revenue  tax  at  the  rates 
applicable  to  wine. 

(Sec  201,  Pub.L.  SS-8S9.  72  Slat  1314,  as 
amended.  1331,  as  amended  (26  U.S.C  $001, 
5041)) 

127.47   Other  eempounda  and 


Compounds  and  preparations,  other 
than  those  speciRed  in  %  27.46, 
containing  distilled  spirits,  which  are  fit 
for  beverage  purposes,  in  customs 
bonded  warehouses  or  imported  into  the 
United  States,  are  subject  to  internal 
revenue  tax  at  the  rates  applicable  to 
distilled  spirits.  Compounds  and 
preparations  containing  fortified  or 
unfortified  wine,  but  no  distilled  spirits, 
which  are  fit  for  beverage  purposes  and 
which  are  sold  as  wine,  are  subject  to 
internal  revenue  tax  at  the  rates 
applicable  to  wine. 

(68A  Stat  595,  as  amended,  609,  as  amended: 
26  U.S.C  5001,  5041) 


section,  for  every  barrel  containing  not 
more  than  31  gallons,  and  at  a  like  rate 
for  any  other  quantity  or  for  the 
iractional  parts  of  a  barrel.  The  tax  on 
beer  shall  be  determined  at  the  time  of 
importation,  or,  if  entered  into  customs 
bond,  at  the  time  of  removal. 

(Sec.  201,  Pub.  L.  85-859,  72  Slat  1333.  as 
amended,  1334,  as  amended  (26  U.S.C  5051, 

5054)) 


(27.40    CompuMlaiiatlu. 

The  tax  on  imported  beer  shall  be 
computed  on  the  basis  of  the  actual 
quantity  in  a  container,  at  the  rate 
preacribed  by  law. 
(72  SUt  1333:  26  US.C  5051) 
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{27.48    RsMoilBiL 

A  tax  is  imposed  by  26  U.S.C.  5051, 
on  all  beer  imported  into  the  United 
States,  at  the  rate  prescribed  in  such 


Internal  revenue  taxes  payable  on 
imparted  distilled  spirits,  wine,  and 
beer,  are  collected,  accounted  for,  and 
deposited  as  internal  revenue 
collections  by  directors  of  customs  in 
accordance  with  customs  requirements. 
However,  the  taxes  on  distilled  spirits 
withdrawn  from  customs  custody 
without  payment  of  tax  under  the 
provisions  of  subpart  1  of  this  part  and 
thereafter  withdrawn  from  the  banded 
premises  of  a  distilled  spirits  plant 
subject  to  tax,  shall  be  collected  and 
paid  under  the  provisions  of  part  19  of 
this  chapter. 
(72  Stat  1314. 1366:  26  U.S.C  5001,  5232) 

t27.S1    Peyment  c«  ls»  by  eleclronte  fund 
Iransfar  (EFT). 

(a)  General.  (1)  Each  importer  who 
was  liable,  during  a  calendar  year,  for  a 
gross  amount  equal  to  or  exceeding  five 
million  dollara  in  distilled  spirits  taxes 
combining  tax  liabilities  incurred  imder 
this  part  and  parts  19  and  250  of  this 
chapter,  a  gross  amount  equal  to 
exceeding  five  million  dollars  in  wine 
taxes  combining  tax  liabilities  incurred 
under  this  part  and  parts  24  and  250  of 
this  chapter,  or  a  gross  amount  equal  to 
or  exceeding  five  million  dollars  in  beer 
taxes  combining  tax  liabilities  incurred 
under  this  part  and  parts  25  and  250  of 
this  chapter,  shall  use  a  commercial 
bank  in  making  payment  by  electronic 
fund  transfer  (EFT),  as  defined  in 
paragraph  (c)  of  this  section,  of  such 
taxes  during  the  succeeding  calendar 
year.  Payment  of  such  taxes  by  cash, 
check,  or  money  order  is  not  authorized 
for  an  importer  who  is  required,  by  this 
section,  to  make  remittances  by  EFT. 
For  purposes  of  this  section,  the  dollar 
amount  of  tax  liability  is  to  be 
summarized  separately  for  distilled 
spirits  taxes,  wine  taxes,  or  beer  taxes, 
and  is  defined  as  the  gross  tax  liablhty 


on  all  taxable  withdrawals  from 
premises  within  the  United  Statea  and 
importations  (including  products  of  the 
same  tax  class  brought  into  the  United 
States  from  Puerto  Rico  or  the  Virgin 
Islands)  during  the  calendar  year, 
without  regard  tc  any  drawbacks, 
credits,  or  refimds,  for  all  premiaes  from 
which  such  activities  are  conducted  by 
the  taxpayer. 

(b)  For  the  purposes  of  this  section,  a 
taxpayer  includes  a  controlled  group  of 
corporations,  as  defined  in  26  U.S.C. 
1563,  and  implementing  regulations  in 
26  CFH  1.1563-1  through  1.1563-4, 
except  the  words  "at  least  80  percent" 
shall  be  replaced  by  the  words  "more 
than  so  pement"  in  ej^ch  place  it 
appean  in  subsection  (a)  of  26  U.S.C 
1563,  as  well  as  in  the  implementing 
regulations.  Also,  the  rules  for  a 
"controlled  group  of  corporations" 
apply  in  a  similar  fashion  to  groups 
which  include  partnerships  and/or  sole 
proprietorships.  If  one  entity  maintains 
more  than  SO  percent  control  over  a 
group  consisting  of  corporations  and 
one,  or  more,  partnerahips  and/or  sole 
proprietorships,  all  of  the  members  of 
the  controlled  group  are  one  taxpayer 
for  the  purpose  of  determining  who  is 
required  to  make  remittances  by  EFT. 

(c)  Electronic  funds  transfer  (EFT) 
means  any  transfer  of  funds,  other  than 
a  transaction  originated  by  cash,  check 
or  similar  paper  instrument,  that  is 
initiated  through  an  electronic  terminal, 
telephone,  computer  or  magnetic  tape, 
for  die  purpose  of  ordering,  instructing, 
or  authorizing  a  financial  institution  to 
debit  or  credit  an  account.  The  term 
includes,  but  is  not  limited  to.  Fed  Wire 
transfers,  Automated  Clearing  House 
(ACH)  transfora,  transfere  made  at 
automatic  teller  machines  (ATM)  and 
Point-of-Sale  (POS)  terminalsito 
include  use  of  the  Government  small 
purchase  card),  and  other  means  of 
credit  card  transactions. 

(d)  An  importer  who  is  required  by 
this  section  to  make  remittances  by  EFT, 
shall  make  the  EFT  remittance  in 
accordance  with  the  requirements  of  the 
U.S.  Customs  Service. 

(e)  Failure  to  request  an  electronic 
fund  transfer  message.  The  taxpayer  is 
subject  to  a  penalty  imposed  by  26 
U.S.C.  5684,  6651,  or  6656,  as 
applicable,  for  failure  to  make  a  tax 
payment  by  EFT  on  or  before  the  close 
of  business  on  the  prescribed  last  day 
for  filing. 

(Act  of  August  16, 1954, 68A  Stat  775,  as 
amended  (26  U.S.C  6302):  Sac.  201,  Pub.  L 
85-859.  72  Stat  1335.  a*  amended  (26  U.aC 
5061)) 
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Exanption  of  Certain  Samples  From 
Excise  Taxes 

f27J2   Commsreia  wmples  e<  sleeholle 


Packaging  aad  Mariong  of  Distilled 
Spirits 

127.63    OtMMadspMIs  containers  Ola 
capacity  ol  net  mors  llian  1  gsilon  (S.7a6 


Samples  of  distilled  spirits,  wine,  and 
beer,  to  be  used  in  the  United  States  by 
persons  importing  alcoholic  beverages 
in  commenaal  quantities  are,  subject  to 
the  limitations  in  this  section,  exempt 
front  the  payment  of  any  internal 
revenue  tax  imposed  on,  or  by  reason  of, 
importation.  This  exemption  applies 
only  to  samples  to  be  used  for  soliciting 
orders  for  products  of  foreign  countries. 
In  no  case  shall  this  exemption  apply  to 
more  than  one  sample  of  each  alcohol 
beverage  product  admitted  during  any 
calendar  quarter  for  the  use  of  each  such 
pereun.  No  sample  of  beer  shall  craitain 
more  than  300  millilitere,  no  sample  of 
wine  shall  contain  more  than  ISO 
millilitere,  and  no  sample  of  distilled 
spirits  shall  contain  more  than  100 
millilitere. 

(76  Stat  72.  as  amended:  19  U.S.C  1202) 

H27.S»-27.W    [nassnsd] 

Subpart  F— Oansnl  Raqulrsmanl* 

Permit  for  ImporUtion  of  Distilled 
Spirits,  Wine  and  Mall  Beverages  or 
Beer 

1 27.61    Federal  Alcehol  AdmlnMrallon  Act 


Under  the  Federal  Alcohol 
Administration  Act  and  the  regulations 
issued  pursuant  thereto,  (27  CFR  part  1) 
any  person,  except  an  agency  of  a  State 
or  political  subdivision  thereof,  or  any 
officer  or  employee  of  any  such  agency, 
intending  to  engage  in  the  business  of 
importing  distilled  spirits,  wine  or  malt 
beverages  (including  beer  and  cereal 
beverages)  for  nonindustrial  use  is 
required  to  pnxnue  an  importer's  basic 
permit 

(49  Stat  978,  as  amended:  27  U.S.C  203) 

Certificate  of  Origin 

127.62    CertfflcatsolortglnlordlslMed 
spifits  and  vrine. 

(a)  Distilled  spirits  (for  nonindustrial 
use)  imported  in  bottles  shall  not  be 
released  from  customs  custody  for 
consumption  unless  the  invoice  is 
accompanied  by  a  certificate  of  age  and 
origin  when  required  by  27  CFR  5.52. 

(b)  Imported  wine  (which  contains  7 
percent  or  more  alcohol  by  volume  and 
not  more  than  24  percent  alcohol  by 
volume)  shall  not  be  released  from 
customs  custody  for  constunpUon 
unless  the  invoice  is  accompanied  by  a 
oettiBcate  of  origin  and  identity  when 
required  by  27  CFR  4.45. 


Except  as  provided  in  S  27.74,  bottled 
distilled  spirits  imported  into  the 
United  States  for  sale  shall  be  in  liquor 
bottles  which  conform  to  the 
requirements  of  subpart  K  of  this  part 
and  part  S  of  this  chapter.  Such  liquor 
bottles  shall  bear  closures  as  described 
in  S§  27.72  and  27.73.  Empty  bottles 
imported  for  the  packaging  of  distilled 
spirits  shall  conform  to  the 
requirements  of  subpart  K  of  this  part. 
(For  customs  marking  requirements,  see 
19  CFR  parts  11  and  12.) 

127.64  MstBedspWtseontalnarsIn 
exceaaol  1  gallon  (3.78SIIMn). 

Imported  containera  of  distilled 
spirits  in  excess  of  1  gallon  are  required 
to  be  marked  in  accordance  with 
customs  regulations  (19  CFR  parts  11 
and  12). 

Labeling  of  Distilled  Spirits 

127.65  Contamsrs of  1  gallon  (3.786 lltMS) 
or  less. 

(a)  All  imported  distilled  spirits  in 
bottles  are  required  to  be  labeled  in 
conformity  with  the  Federal  Alcohol 
Administration  Act  and  regulations 
issued  pursuant  thereto  (27  CFR  part  5), 
before  tiiey  are  removed  frtjm  customs 
custody.  Labels  on  imported  containers 
of  distilled  spirits,  and  on  containera  of 
distilled  spirits  bottled  in  customs 
custody,  are  required  to  be  covered  by 
a  certificate  of  label  approval,  ATF  Form 
5100.31,  issued  pursuant  to  part  5  of 
this  chapter. 

(bj  Containera  of  imported  distilled 
spirits  bottled  after  tax  payment  and 
removal  frt>m  customs  custody  are 
required  to  be  covered  by  a  certificate  of 
label  approval  or  a  certificate  of 
exemption  from  label  approval,  ATF 
Form  5100.31  issued  purauant  to  part  5 
of  this  chapter. 

(c)  When  imported  distilled  spirits  are 
labeled  under  a  certificate  of  exemption 
from  label  approval,  the  labels  affixed  to 
containers  are  required  to  conform  to 
the  provisions  of  part  19  of  this  chapter. 

Labeling  and  Marking  of  Wine  and 
Malt  Beverages  or  Beer 

(27.66  Wine  containing  trom  one  half  gl 
one  percent  to  less  visn  7  perasnt  alooliol 
by  vokime. 

Wine  containing  from  one-half  of  one 
percent  to  less  than  7  percent  alcohol  by 
volume  which  is  imported  in  bottles 
shall  be  labeled,  prior  to  removal  (mm 
customs  custody,  under  regulations 
administered  by  the  United  States  Foo<f 


and  Drug  Administration.  In  addition, 
the  IRC  requires  that  the  labels  shall,  as 
a  minimum,  reflect  the  kind  of  wine 
(class  and  type),  alcoholic  content,  net 
content,  and  indicate  whether 
eServesoent  wine  is  sparlding  or 
carbonated.  Imported  containera  of  wine 
are  also  leouired  to  be  marked,  branded 
and  labeled  in  accordance  with  customs 
regulations  (19  CFR  parts  11  and  12). 

(27.67    Wine  containing  7  psnant  MM 
pereant  sloaltal  by  volunia. 

"Wine,"  in  this  section,  refera  in  all 
cases  to  wine  containing  not  less  than 
7  percent  and  not  more  than  24  percent 
of  alcohol  by  volume. 

(a)  All  imported  bottled  or  packaged 
wine  is  required  to  be  packaged, 
marked,  branded,  and  labeled  in 
conformity  with  the  Federal  Alcohol 
Administration  Act  and  regulations 
issued  pursuant  thereto  in  27  CFR  part 
4  before  they  are  removed  frxjm  customs 
custody.  Labels  on  imported  containera 
of  wine  are  required  to  be  covered  by  a 
certificate  of  label  approval,  ATF  Form 
5100.31,  issued  purauant  to  part  4  of 
this  chapter. 

(b)  Containera  of  imported  wine 
bottled  or  packaged  after  tax  payment 
and  removal  from  customs  custody  are 
required  to  be  covered  by  a  certificate  of 
label  approval,  ATF  Form  5100.31,  or  a 
certificate  of  exemption  from  label 
approval,  ATF  Form  5100.31.  issued 
purauant  to  the  regulations  in  27  CFR 
part  4.  The  label  on  such  wine  must 
conform  with  27  CFR  part  24. 

(c)  Imported  containera  of  wine  must 
also  be  marked,  branded  and  labeled  in 
accordance  with  customs  regulations 
(19  CFR  parts  11  and  12). 

(27.68    Mhdutasafwinsand 


(a)  Imported  wine  which  contains 
distilled  spirits  in  accordance  with  the 
provisions  of  §  27.44(b)  shall  be  labeled 
as  wine. 

(b)  Imported  wine  which  contains 
distilled  spirits  other  than  in  accordance 
with  S  27.44(bl  shall  be  labeled  as 
distilled  spirits. 

(27.68    Malt  Baveisges  (Bear). 

All  imported  malt  beverages 
(including  beer  and  cereal  beverages) 
must  conform  with  the  provisions  of  the 
FederalAlcobol  Administration  Act  and 
regulations  issued  pursuant  thereto  in 
27  CFR  part  7  upon  release  bom 
customs  custody.  In  addition,  labels  on 
containera  of  cereal  beverages  shall  bear 
the  phrase  "Nontaxable  under  Section 
5051  LRC".  Imported  containera  of 
malt  beverages  are  also  required  to  be 
marked  and  labeled  in  accordance  with 
customs  regulations  (19  CFR  parts  11 
and  12). 
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Akolwlk  BemngB  H«allh  Waraiag 
StatancBt 

127.70 


On  and  after  November  18, 1989,  no 
person  ihall  import  for  ule  or 
dutributioo  in  the  United  States  any 
alcoholic  beverage  unless  the  container 
of  such  beverage  bears  the  health 
warning  statement  required  by  part  16 
of  this  chapter,  in  conformity  with  the 
requiremmts  prescribed  by  that  part. 
The  alcoholic  beverage  health  warning 
statement  is  required  on  the  labels  of  all 
containers  (as  defined  in  S  16.10  of  this 
chapter)  of  alcoholic  beverages  for  sale 
or  distribution.  Sale  and  distribution 
includes  sampling  or  any  other 
distribution  not  for  sale.  This 
requirement  does  not  apply  to  alcoholic 
beverages  that  were  bottliBd  in  the 
tt»eign  country  prior  to  Novembor  18, 
1989. 

Use  of  AnollMr  Importer'a  Cariificate  of 
Label  Approval 


127.71    UaaoT 


doaares  ibr  Cantainers  of  DiaUUed 
Spirits 


No  person  shall  transport,  buy, 
possess,  sell,  or  transfer  any  imparted 
distilled  spirits  in  containers  of  1  gallon 
(3.78S  liters)  or  less,  unless  the 
immediate  containers  of  distilled  spirits 
withdrawn  bom  bonded  premises  or 
customs  custody,  on  determination  of 
tax,  bears  a  closure  or  other  device 
affixed  in  accordance  with  the 
provisions  of  this  part. 
(Sac  454.  Pub.  L  9S-36g.  98  StaL  4»4  (28 

V.S.C  S301)) 

127.73    cmarta  lor  demras  or  other 


(a)  An  importer  may  use  certificates  of 
label  approval  to  release  distilled 
spirits,  wine  or  malt  beverages  or  beer 
from  customs  custody  only  if  such 
certificates  are  issued  in  that  importer's 
name,  except  that  such  products  may  be 
released  from  customs  custody  upon 
ptesentatioo  of  a  certificate  of  label 
approval  by  an  importer  who  is  not  the 
owner  of  the  certificate  of  label  approval 
if  all  of  the  following  3  conditions  are 
met: 

(1)  The  certificate  owner  has 
authorized  such  use. 

(2)  Each  bottle  or  individual  container 
beers  the  name  or  trade  name  and 
address  of  the  certificate  owner. 

(3)  The  certificate  owner  maintains 
records  of  the  companies  authorized  by 
such  owner  to  use  the  certificate. 

(b)  The  certificate  owner  is  considered 
to  have  granted  authorization  to  use  a 
label  approval  to  another  importer  if 
either 

(1)  The  certificate  owner's  name  or 
trade  name  appears  in  the  sales-in- 
traiuit  invoice  required  by  19  CFR 
141.86(c)  or  other  invoice  such  as  the 
bill  of  lading  or  in  other  shipping 
documents,  such  as  the  bill  of  lading, 
pertaining  to  an  importation;  or 

(2)  The  certificate  owner  has  granted 
such  authorization,  by  letter,  to  the 
importer. 


(a)  CloaurM  or  other  devices  on 
cootainan  of  imported  distilled  spirits 
which  have  been  lax  determined,  having 
a  capacity  of  1  gallon  (3.785  liters)  or 
less  shall  be  constructed  so  that  such 
doeures  or  other  devices  must  be 
broken  or  torn  in  order  to  gain  access  to 
the  contents  in  such  a  manner  giving 
visual  evidence  to  the  consumer  that  the 
container  has  been  opened  and  caimot 
be  resealed  again  to  appear  unopened. 

(b)  Closures  or  other  devices  need 
bear  no  letter  or  design;  however,  if  a 
closure  or  other  device  bean  any 
lettering  or  design  which  was  not 
approved  for  use  on  such  closure  or 
other  device  as  part  of  the  certificate  of 
label  approval,  ATF  Form  5100.31,  or 
which  does  not  appear  on  a  label  used 
in  connection  with  a  closure  or  device, 
then  such  lettering  or  design  is  required 
to  be  approved  for  use  by  the  Director 
in  response  to  a  letterhead  application 
from  the  importer.  Such  application 
shall  contain  a  copy  of  the  lettering  or 
design  which  is  to  appear  on  the  closure 
or  other  device  and  identify  the  label  or 
labels  with  which  such  closures  or  other 
devices  will  be  used. 

Exempdou 


(b)  Distilled  spirite  or  wine 
withdrawn  from  customs  bond  solely 
for  the  use  of  foreign  embassy 
personnel,  the  foreign  diplomatic  corps, 
members  of  the  armed  forces  of  foreign 
countries  on  active  duty  in  the  United 
States  or  certain  other  persons  are  not 
subject  to  excise  taxes,  labeling,  liquor 
bottle  or  closure  regulations.  Ine  United 
States  Customs  Service  determines 
whether  a  person  is  a  qualified  person 
entitled  to  tax-exempt  withdrawal  under 
this  subsection. 

(c)  Exemptions  from  the  requirement 
that  imported  distilled  spirits,  wine  and 
malt  beiverages  (beer)  be  marked  to 
indicate  the  country  of  origin  are  set 
forth  in  customs  regulations  (19  CFR 
part  11.) 

(d)  The  health  warning  statement  in 
part  16  of  this  chapter  is  required  on 
labels  of  all  containers  sold  or 
distributed. 

(Sec.  201,  Pub.  L.  SS-859,  72  StaL  1358,  as 
■mended,  1374.  as  amended  (26  U.S.C  5301) 

(27.78   Imponed  aemplae o« dleUted 


127.74 

partHnlng  lo  imffca,  boMaa,  and  WjMa. 

(a)  The  provisions  of  this  part 
pertaining  to  closures,  the  requirements 
for  containers  prescribed  by  subpart  K 
of  this  part,  and  the  labeling  of 
containers  as  prescribed  by  part  5  of  this 
chapter  are  not  applicable  to  imported 
distilled  spirits. 

(1)  Not  for  sale  or  for  any  other 
commercial  purpose  whatever; 

(2)  On  which  no  internal  revenue  tax 
is  required  to  be  paid  or  determined  on 
or  before  withdrawal  from  customs 
custody; 

(3)  For  use  as  ship  supplies;  or 

(4)  For  personal  use. 


(a)  Samples  of  distilled  spirits,  wine 
and  beer  in  containers  of  not  more  than 
1.7S  lilen,  imported  solely  for 
organoleptic  testing,  quality  control 
testing,  research  and  product 
development  testing,  and  not  for  sale  or 
for  use  in  the  manulacture  or 
productioo  of  any  article  for  sale,  shall 
be  exempt  from  any  requirements 
relating  to  marks,  bottles,  labels  and 
standards  of  fill.  However,  the  health 
warning  statement  in  part  16  of  this 
chapter  is  required  on  labels  of  all 
containers  of  imported  samples. 

(b)  Samples  imported  for  the  purposes 
indicated  above  shall  not  be  exempt 
from  the  payment  of  any  internal 
revenue  tax  or  duty  imposed  on,  or  by 
reason  of.  importation,  or  from  the 
provisions  in  this  part  pertaining  to 
closures. 

(c)  Samples  of  distilled  spirits 
imported  for  any  purposes  not  described 
above,  with  the  exception  of  those 
samples  of  distilled  spirits  provided  for 
in  §  27.52  or  S  27.74,  are  not  exempt 
from  the  requirements  pertaining  to 
closures,  marks,  bottles  and  labels. 
Samples  of  wine,  distilled  spirits  or  beer 
broii^t  into  the  United  States  purauant 
to  %  27.52  or  §  27.74  are  exempt  from  the 
labeling  requirements  of  parts  4,  5  and 

7  of  this  chapter,  respectively. 

(d)  Samples  of  alcoholic  beverages 
imported  for  display  and  taste  testing  at 
trade  fiiirs  (as  defined  in  the  Trade  Fair 
Act  of  1959, 19  U.S.C.  Chapter  6)  are 
exempt  from  any  requirements  relating 
lo  closures,  marks,  botties,  labels,  and 
standards  of  fill. 


Federal  Regigter  /  Vol.  61,  No.  151  /  Monday.  August  5,  1996  /  Proposed  Rules 


405S3 


Win*  and  Flavors  Cantant  of  t>iatiU«l 
Spirits 

127,76    Approval  and  earlMeadon  of  wtna 
and  flavors  oofitan^ 

(a)  Any  person,  who  imports  into  the 
United  States  distilled  spirits  on  which 
the  tax  is  to  be  paid  or  determined  at  an 
eSective  tax  rate  based  in  whole,  or  in 
part,  on  the  alcohol  content  derived 
firom  eligible  wine  or  eligible  flavors 
which  have  not  been  previously 
approved  on  ATF  Form  5530.5  (1678) 
shall,  before  the  first  tax  determination 
at  that  rale,  request  and  receive  a 
statement  of  eligibility  for  each  wine  or 
flavor  to  be  used  in  the  computation  of 

.the  effective  tax  rale. 

(b)  To  receive  a  statement  of 
eligibility,  the  importer  shall  cause  to  be 
submitted  to  the  ATF  National 
Laboratory,  1401  Research  Boulevard, 
Attn:  NBA,  Rockville,  Maryland  20850, 
the  following: 

(1)  The  kind  (class  and  type)  of  the 
distilled  spirits  product  to  which  the 
request  applies; 

(2)  An  8-ounce  sample  of  each 
distilled  spirits,  wine  and  flavor 
contained  in  the  product:  and 

(3)  A  statement  of  composition  for  the 
wine  and  flavors  listing — 

(i)  For  wine,  the  kind  (class  and  type) 
and  percentage  of  alcohol  by  volume  (if 
stated  as  a  range,  the  entire  range  must 
be  within  one  tax  class);  and 

(ii)  For  flavora,  the  name  and 
percentage  of  alcohol  by  volume,  and 
the  name  and  quantity  of  each 
ingredient  used  in  the  manufacture  of 
the  flavor. 

« 27.77    CanMcaMotanscavalaxisla 
computaUoo. 

(a)  Each  time  distilled  spirits 
containing  eligible  wine  or  eligible 
flavors  are  imported  into  the  United 
States  (unless  a  standard  effective  lax 
rale  has  been  approved  under  §  27.78) 
the-importer  shall  prepare  a  certificate 
of  eSisctive  tax  rate  computation 
showing  the  following: 

(1)  Name,  address,  and  permit  number 
of  the  importer, 

(2)  Kind  (class  and  type)  of  product; 

(3)  Elements  necessary  lo  compute  the 
effective  tax  rate  in  accordance  with 

S  27.42  as  follows— 

(i)  Proof  gallons  of  distilled  spirits 
(exclusive  of  distilled  spirits  derived 
from  eligible  flavors); 

(ii)  Wine  gallons  of  each  eligible  wine 
and  the  percentage  of  alcohol  by  volume 
of  each;  and 

(iii)  Proof  gallons  of  distilled  spirits 
derived  from  eligible  flavora; 

(4)  The  dale  of  the  statement  of 
eligibility  of  each  eligible  wine  and  of 
each  eli^ble  flavor; 


(5)  Eflective  tax  rate  applied  to  the 
product;  and 

(6)  Signature  of  the  importer  or  other 
duly  authorized  person  under  the 
following  declaration: 

I  declars  undar  the  penalties  of  perjury  that 
this  certificate  of  effective  tax  rate 
computation  has  been  examined  by  me  and. 
to  the  txst  of  my  knowledge  and  belief,  is 
true.  correcX  and  complete. 

(b)  The  importer  shall  file  the 
certificate  of  effiacUve  tax  rale 
computation  with  the  port  director  of 
customs  at  the  port  of  entry,  at  the  time 
of  entry  summary,  or,  for  distilled 
spirits  to  be  withdrawn  from  customs 
custody  imder  the  provisions  of  subpart 
K  of  this  part,  and  attach  it  to  the 
transfer  record  required  by  §  27.132. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  ntunberl512-03S2l 
(Sec.  6,  Pub.  L  96-598,  94  Stat.  3488,  as 
amended  (26  U.S.C  5010)) 

127.78    StandanlaftoeHvs  tax  rata. 

(a)  In  lieu  of  preparing  a  certificate  of 
effective  lax  rate  computation  each  time 
distilled  spirits  containing  eligible  wine 
or  eligible  flavors  are  imported  as 
prescribed  in  S  27.77,  an  importer  may 
have  a  standard  effective  lax  rate 
established.  The  standard  efliactive  lax 
rate  shall  be  equal  to  the  highest 
effective  tax  rate  thai  may  be  applicable 
to  the  product  within  the  range  of 
possible  manulacturing  variations. 

(b)  To  have  a  standard  effective  lax 
rale  established,  the  importer  shall 
cause  lo  be  submitted  to  the  ATF 
National  Laboratory,  1401  Research 
Boulevard,  Rockville,  MD  20850,  the 
following: 

(1)  The  samples  and  information 
prescribed  in  5'27.76(b); 

(2)  An  8-ounce  sample  of  the  finished 
product; 

(3)  A  statement  of  composition  for  the 
finished  product  listing  the — 

(i)  Name  of  the  produq}; 

(ii)  The  least  quantity,  minimum 
'  alcohol  content  (percentage  of  alcohol 
by  volume),  and  kind  (class  and  type)  of 
each  eligible  wine; 

(iii)  The  least  quantity,  minimum 
alcohol  content  (percentage  of  alcohol 
by  volume),  and  the  name  of  each 
eligible  flavor  used  in  the  manu&cture 
of  the  product;  and 

(iv)  Standard  effective  lax  rate  for  the 
product  computed  in  accordance  with 
§  27.42,  based  on  the  least  quantity  and 
the  lowest  alcohol  content  of  eligible 
wine  or  eUgible  flavora  used  in  the 
manufacture  of  the  product. 

(c)  Where  a  standard  effective  lax  rate 
has  been  previously  approved  for  a 
product,  an  importer,  other  than  the 
person  to  whom  the  approval  was 


issued,  may  use  the  approved  rale  in 
accordance  with  the  following 
procedure:  The  im|x>rter  shall  obtain  a 
copy  of  the  approval  from  the  person  to 
whom  it  was  issued  and,  over  the 
signature  of  the  importer  or  other  duly 
authorized  person,  place  the  following 
declaration. 

I  declare  under  the  penalties  of  peijury  that 
this  approval  has  been  examined  by  me  and, 
to  the  tiest  of  my  knowledge  and  belief,  the 
standard  effective  tax  rale  establiihed  for  this 
product  is  applicable  to  all  like  products 
contained  in  this  shipment. 

(d)  A  standard  effective  tax  rate  may 
not  be  employed  untU  approved  by  the 
ATF  National  Laboratory,  1401  Research 
Boulevard,  Attn:  NBA,  Rockville, 
Maryland  20850.  At  the  time  of 
importation,  the  importer  shall  file  with 
the  port  Director  of  Customs,  or  attach 
a  copy  lo  the  transfer  record,  a  copy  of 
the  standard  effective  tax  rale  approval 
in  the  maimer  prescribed  in  27.77(b). 
The  use  of  a  standard  effective  lax  rale 
shall  not  relieve  an  importer  from  the 
payment  of  any  lax  found  to  be  due.  The 
Director  may  at  any  time  require  an 
importer  to  inunedialely  discontinue  the 
use  of  a  standard  effective  tax  rate. 

[Approved  by  the  Office  of  Management  and 
Budget  under  control  Number  1S12-03S2) 
(Sec.  6,  Pub  L  96-598,  94  StaL  3488,  u 
amended  (26  U.S.C  SOlO)) 

itZT.T^-ZIJK    piaaarvadl 

Subpart  Cr-H—(Reeervad] 

M27J1-37.110    IRMScvstfl 

Subpart  I— Importation  of  DIatUtad 
Spirlta,  Wine  and  Bear  tn  Bulk 


127,111 

Imported  distilled  spirits  for 
nonindustrial  use  may  be  bottled  only 
in  containera  conforming  lo  the 
provisions  of  subpart  M  of  this  part 
(72  StaL  1374;  26  U.S.C  5301) 

(27.112    Peraona  authortied  10  raoaliie 
dMIIad  apMts  In^xirud  m  bulk. 

Distilled  spirits  for  nonindustrial  use 
which  are  imported  in  bulk  (I.e.,  in 
containera  having  a  capacity  in  excess  of 
1  gallon  (3.785  liters))  may  be  entered 
into  a  class  6  Customs  bonded 
warehouse  for  bottling,  or  may  be 
withdratvn  in  bulk  from  Customs 
custody,  only  if  entered  for  expoitatiail 
or  if  withdrawn  by  a  person  to  whom  it 
is  lawful  lo  sell  or  otherwise  dispose  of 
distilled  spirits  in  bulk  purauant  lo  the 
Federal  Alcohol  Administration  Act  and 
regulations  issued  purauant  thereto  (27 
IJ'K  part  1).  The  importation  and 
disposition  of  distilled  spirits  imported 
in  bulk  shall  be  reported  as  prescribed 
by  $§27,121  and  27.122. 
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(Sec.  201.  Pub.  L.  8S-859,  72  StaL  1342. 
13«1,  1374, 1395.  (26  U.S.C  5114.  5207, 
5301,  55SS)) 

127.113    PmomauaiortoidtoraoalM 


Bulk  wme  for  noniiidustrlal  use  may 
be  imptstMl  in  containers  in  accordance 
with  Uie  provisions  of  27  CFR  parts  4 
and  24.  The  importation  and  disposition 
of  wine  imported  in  bulk  shall  be 
loportad  as  piMcriEied  by  S$  Z7.1Z1  mid 
27.122. 

|Zr.114   FiaraoMaulwrtHdlofMalM 
bMrknpefWtffetbi*. 

Bulk  beer  may  be  imported  in 
containen  under  theprovisions  of  27 
CFR  parts  7  and  25.  llie  importation 
and  msposition  of  beer  imported  in  bulk 
shall  be  reported  as  preaciu»d  by 
$$27,121  and  27.122. 


submitted  to  the  Product  Compliance 
Branch,  650  Massachusetts  Avenue, 
NW,  Washington.  DC  20226.  for 
cancellation.  A  letter  from  the  importer 
should  accompany  the  certificates  of 
label  approval  requesting  that  the 
attached  certificates  be  cancelled. 

(e)  Records  of  receipt  and  disposition, 
as  required  under  paragraphs  (a)  or  (b) 
of  this  section,  shall  be  filed  at  the 
premises  covered  by  the  Importer's 
basic  permit  not  later  than  one  business 
day  following  the  date  of  transaction. 

(f)  Records  and  reports  will  not  be 
required  under  this  part  with  respect  to 
liquors  while  in  customs  custody. 

(72  StaL  1342, 1345, 1395:  26  U.S.C  5114. 
5124.  5555) 


HZ7.11S-27.110 

Si*p«1  J— fenportar'a  RnonUnd 


Keconi  aad  Kapoitofhapactad  Uqaon 


•  27.121 

(a)  Except  as  provided  in  $  27.122, 
every  importer  who  impofis  distillad 
spirits,  wine,  or  beer  shall  keep  sudh 
records  and  render  such  reports  of  the 

Bhysical  receipt  and  disposition  of  such 
quois  as  are  required  to  be  kept  by  a 
wholesale  or  retail  dealer,  depending 
upon  whether  the  importer  is  seUingas 
a  wholesaler  or  retailer,  under  the 
provisions  of  part  194  of  this  chapter. 

(b)  Any  importer  who  does  not  take 
physical  possession  of  the  liquors  at  the 
time  of.  but  is  responsible- for,  their 
release  from  customs  custody  shall  keep 
commercial  records  reOecting  such 
release.  Such  records  shall  identify  the 
kind  and  quantity  of  the  liquors 
released,  the  name  and  address  of  the 
person  receiving  the  liquors  from 
customs  custody,  and  the  date  of 
release.  These  records  may  be 
maintained  in  any  system  of  filing  the 
importer  chooses  provided  the  required 
information  is  readily  available  for 
examination  by  ATF  officers. 

(c)  Importers  who  have  obtained 
certificates  of  label  approval  shall 
maintain  the  originals  of  such 
certificates,  if  in  active  use,  on  file  at  the 

Cnises  covered  by  the  importer's 
c  permit  for  a  period  of  not  less  than 
3  years  following  the  last  importation  of 
products  covered  by  such  certificates. 

(d)  Importers  who  have  obtained 
certifications  of  label  approval  and  are 
no  longer  using  such  certificates  shall, 
after  3  years  following  the  last 
inportation  using  such  certificate, 
submit  the  original  certificate  and  any 
copies  of  such  certificate  should  be 


Customs  date  stamps  the  COLA  with  the 
actual  release  date.  When  addidonal 
shipments  of  the  same  products  arrive  at 
the  port  of  entry,  impoitsn  shall 
exclusively  either  use  the  original 
COLAs  or  a  copy  of  the  COLA  without 
the  release  date  on  it,  in  order  to  obtain 
release  of  such  additional  shipments. 
(Approved  by  tba  OfBoa  of  Management  and 
Budget  undar  cootial  oumbar  1512-0352) 
(Sec.  201,  Pub.  U  85-859,  72  StaL  1342,  as 
amended,  1395,  as  amended  (26  U.S.C  5114. 
5SSS)) 


127.122    PrapiMwaofc 

bnpoitiiig  operations  conducted  by 
proprietors  of  premises  qualified  imder 
the  provisians  of  this  chapter  shall  be 
raoxded  and  reported  in  accordance 
vrith  the  regulations  governing  the 
operaticns  of  each  such  premises. 
(72  StaL  1342, 1361,  1395:  26  U.S.C  5114, 
5207,  5555) 

Fillag  oad  Kotentiaa  of  lacwds  and 

Keports 


f  27.12* 

(a)  All  records  and  reports  required  by 
this  port  shall  be  maintained  separately, 
by  transaction  or  reporting  date,  at  the 
premises  covered  by  the  impoiler's 
basic  permit  The  regional  director 
(compliance)  may,  pursuant  to  an 
application,  authoriie  an  importer  to 
maintain  files  or  an  individual  record  at 
another  business  location  under  the 
control  of  the  importer,  if  the  altenuitive 
location  does  not  cause  undue 
inconvenience  to  ATF  or  customs 
officers  desiring  (o  examine  the  files,  or 
delay  in  the  timely  submission  of 
documents. 

(b)  If  an  importer  conducts  wholesale 
operations,  one' legible  copy  of  each 
required  record  of  receipt  and 
disposition  shall  be  filed  not  later  than 
one  business  day  following  the  date  of 
transaction. 

(c)  If  an  importer  conducts  only  retail 
operations,  they  may  maintain  either 
loose-leaf  or  book  records  of  the  daily 
receipt  of  liquors  which  contain  all  the 
lequiied  information. 

(d)  Supporting  documents,  such  as 
consignors'  invoices,  delivery  receipts, 
bills  of  lading,  etc.,  or  exact  copies  of 
the  same,  may  be  filed  in  accordance 
with  the  importer's  regular  accounting 
and  recordlieepins  practices. 

(e)  Customs  will  release  shipments  to 
importers  when  the  certificate  of  label 
approval  (COLA),  ATF  F  5100.31 ,  is 
presented  by  the  responsible  importer. 


<27.11« 

(a)  All  rscrads  required  by  this  part, 
documents  or  copies  of  documents 
supporting  these  records,  and  file  copies* 
of  reports  required  by  this  part  to  be 
submitted  to  the  regional  director 
(compliance)  or  to  the  port  director  of 
customs,  shall  be  retained  far  not  less 
than  three  years. 

(b)  During  this  period  the  records 
shall  be  available,  during  business 
hours,  for  inspection  and  copying  by 
ATF  or  customs  officers.  Any  records,  or 
copies  thereof,  containing  any  of  the 
inibimation  required  by  this  part  to  be 
prepared,  wherever  kept,  shall  also  be 
made  available  for  inspection  and 

(c)  Tne  regional  direptor  (compliance) 
may  require  these  records  to  be  kept  ibr 
an  additional  period  of  not  more  than 
three  years  in  any  case  where  he  or  she 
determines  such  retention  necessary  or 
advisable. 

(72  StaL  1342. 1345,  1361,  1395:  26  U.S.C 
5114,  5124,  5207, 5555) 

Otter  Records 

{27.12B    Trsnalar  record. 

The  transfer  record  for  imported 
distilled  spirits  prescribed  in  $  27.132 
shall  show  the  following  information: 

(a)  Date  prepared; 

(b)  Serial  number  of  the  transfer 
record,  beginning  with  "1"  each  January 
1; 

(c)  Name  and  distilled  spirits  plant 
number  of  the  proprietor  who  received 
the  spirits  from  customs  custody: 

(d)  Country  of  origin; 

(e)  Name  of  foreign  producer, 

(f)  Class  and  type  of  spirits 

((p  Age,  in  years,  months  and  days  of 
the  spirits; 

(h)  Proof  of  the  spirits: 

(i)  Type  ami  number  of  containers; 
and 

(I)  Proof  gallons  of  spirits  in  the 
shipment. 

(Approved  by  the  Office  of  Managsment  and 
Budgst  undar  cooUol  number  1512-0260). 


tZ7.12f 

When  required  in  this  part,  a  package 
gauge  record  shall  be  preJMoed'to  show: 
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(a)  The  date  prepared; 

(b)  The  related  transaction  record  and 
its  serial  number;  and 

(c)  For  eech  package: 

(1)  Package  identification  or  serial 
number 

(2)  Class  and  type  of  spirits 

(3)  Gross  weight; 

(4)  Proof; 

(5)  Proof  gallons; 

(6)  Name  of  warehouseman  who 
received  the  spirits  bom  customs  ' 
custody:  and 

(7)  Name  of  importer. 

(Approved  by  tiie  Office  of  Management  and 
Bu(^t  under  control  number  1512-0250) 

H  27.127-27.130    (Recervsd] 

Subpart  K— Tianafar  of  Oiatatad  Spirita 
From  Cuatanw  Custody  to  Bondad 
of" " 


127.131 

(a)  Imported  distilled  spirits  in  bulk 
contakiers  may,  under  the  provisions  of 
this  subpart,  be  withdrawn  by  the 
proprietor  of  a  distilled  spirits  plant 
from  customs  custody  and  transferred  in 
such  bulk  containers  or  by  pipelines  to 
the  bonded  premises  of  the  distilled 
spirits  plant  without  payment  of  the 
internal  revenue  tax  imposed  on 
imported  spirits  by  26  U.S.C.  5001. 
Imported  spirits  so  withdratvn  and 
tisjisferTed  to  a  distilled  spirits  plant: 

(1)  May  be  redistilled  or  denatured 
only  if  of  IBS  degrees  or  more  of  proof, 
and 

(2)  May  be  mthdrawn  bxnn  internal 
revenue  bond  for  any  purpose 
authorized  by  26  U.S.C.  Qiapter  51,  in 
the  same  maimer  as  domestic  distilled 
spirits. 

(b)  Imported  distilled  spirits 
transferred  from  customs  custody  to  the 
bonded  promises  of  a  distilled  spirits 
plant  under  the  provisions  of  this 
subpart  shall  be  received  and  stored 
thereat,  and  withdrawn  or  transferred 
therefrom,  subject  to  the  applicable 
provisions  of  27  CFR  part  19.  The 
person  operating  the  distilled  spirits 
plant  receiving  the  imported  spirits 
shall  become  Uable  for  the  tax  on 
distilled  spirits  withdrawn  from 
customs  custody  under  26  U.S.C.  5232. 
Upon  release  of  the  spirits  from  customs 
custody,  the  importer  shall  then  be 
relieved  of  liability  for  such  tax. 

(Sec.  3,  Pub.  L.  90-630. 82  StaL  1328.  as 
amended  26  U.S.C  5232)) 

$27,132'  Prsparatton of transtar rsoord and 
pactogs  gauge  record. 

The  person  importing  spirits  under 
this  subpart  shall  prepare  a  transfer 
record  according  to  $27,125.  A  separate 
transfer  record  shall  be  prepared  for 


each  conveyance.  If  the  spirits  are  in 
packages  he/she  shall  prepare  a  package 
gauge  record  according  to  $  27.126  and 
attach  it  to  the  transfer  record.  If  the 
spirits  are  subject  to  an  effective  tax  rate 
based  on  the  alcohol  content  eligible  for 
5010  credit,  either  the  certificate  of 
eflective  tax  rale  computation 
prescribed  by  $27.77  or  a  copy  of  the 
approved  standard  effective  tax  rate 
issued  under  §  27.78  shall  be  attached  to 
the  transfer  record.  The  transfer  record 
and  appropriate  attachments  shall  be 
prepared  in  triplicate  and,  upon  release 
of  the  spirits  from  customs  custody, 
dispersed  in  the  following  method: 

(a)  the  original  will  be  fcswarded  to 
the  consignee; 

(b)  one  copy  will  be  given  to  the 
customs  officer  or  proprietor  of  the 
customs  bonded  vrarehouse,  whichever 
is  appropriate; 

(c)  the  final  copy  will  be  retained  as 
part  of  the  importer's  records. 

(Approved  by  the  Office  of  Managgment  and 
Budget  control  number  1512-0250) 

(27.133    kiapscaan  and  rstsaaa. 

(a)  Transfer  from  customs  custody 
without  being  deposited  in  a  customs 
bonded  warmouse.  Imported  spirits 
shall  be  released  from  customs  custody 
under  procedures  administered  by  the 
U.S.  Customs  Service.  The  transfer 
record  presented  to  the  proprietor  of  the 
distilled  spirits  plant  shall  reflect  (in 
addition  to  the  information  required  by 
S  27.125)  the  amount  of  spirits 
transferred  to  such  plant,  the  port  of 
entry,  carrier  identification,  applicable 
rate  of  duty,  and  serial  number  of  any 
customs  seals  affixed  to  bulk 
conveyances. 

(b)  Transfer  from  customs  botMed 
warehouse.  (1)  The  proprietor  of  the 
customs  bonded  warehouse  shall  not 
release  distilled  spirits  under  this 
subpart  until  the  proprietor  receives 
from  the  importer  a  transfer  record,  if 
the  spirits  are  in  a  bulk  conveyance,  or 
a  package  gauge  record  and  a  transfar 
record,  if  the  spirits  are  in  packages.  The 
proprietor  will  enter  the  elements  of  the 
gauge  on  the  appropriate  record  and 
will  also  enter  on  the  transfer  record  the 
port  of  entry,  carrier  identification, 
warehouse  entry  number,  appficable 
rate  of  duty,  and  serial  number  of  any 
customs  seals  affixed  to  bulk 
conveyances. 

(2)  When  all  customs  requirements 
are  complied  with,  the  proprietor  of  the 
customs  bonded  warehouse  shall  releese 
the  spirits  for  transfer  to  the  distilled 
spirits  plant  by  dating  and  signing  on 
the  transfer  record  with  his  title  and  the 
statement: 


'To  the  best  of  my  knowkdat  tha 
inforaiatioii  herain  is  accuiale  and  Um  spirio 
era  released." 

The  original  of  the  transfer  record  with 
any  attachments  shall  be  retained  by  the 
consignee. 

(Sec.  3.  Pub.  L  90-630, 82  SlaL  1328.  as 
amended  (26  U.S.C  5232)) 


«27.1»«    aasHngotbOkoonwyanBes. 

Whenever  a  shipment  of  distilled 
spirits  is  made  from  customs  custody  to 
the  distilled  spirits  plant  in  a  tank  car 
or  tank  truck,  all  openings  affording 
access  to  the  spirits  shall  be  sealed 
under  customs  supervision  in 
accordance  with  customs  procedures  in 
such  manner  as  will  prevent 
unauthorized  removal  of  spirits  through 
such  openings  without  detection. 

(72  SIA.  1314, 1322, 1366;  26  UJ.C  5001. 
5007,  5232) 

$27,136    neeelpl  by  oanalgnee. 

Proprietors  of  disttlled  spirits  plants 
who  receive  imported  spirits  under  this 
subpart  shall  follow  the  requirements  in 
27  CFR  part  19  for  spirits  received  by 
transfer  in  bond. 

$<  27.136-27.140    [ReMTwd] 

Subpart  L— WIthdr»Ml  of  hnpoilad 
Distillad  Splrtts  From  Cuatoms 
Custody  Ffsa  of  Tax  for  Usa  of  tha 
umiadf 


$27,141    OMwrsL 

The  United  States  or  any  of  its 
(^vernment  agencies  may,  upon  filing 
proper  customs  entry,  withdraw 
imported  distilled  spirits  fr^ee  of  tax 
bom  customs  custody,  for  non-beverage 
purposes  as  authorized  by  26  U.S.C. 
5313  and  under  the  provisions  of  this 
subpart.  Before  any  distilled  spirits  may 
be  withdrawn,  a  permit  to  procure  the 
spirits  shall  be  obtained  from  the 
Director.  A  bond  is  not  required  for  any 
Government  agency  to  procure  and 
withdraw  spirits  free  of  tax  under  this 
subpart.  The  provisions  of  subpart  N  of 
part  22  of  this  chapter  cover  the 
withdrawal  of  domestically  produced 
tax-free  spirits  for  use  of  the  United 
States  or  any  of  its  Government 
agencies. 

(Sec  201.  Pub  L.  85-859,  72  StaL  1372,  as 
amended.  1375,  as  amended  (26  U.S.C  5273, 
5313)) 

$27,142    Appl>eadon«»dp«rmH.Fomi 
S15a33. 

(a)  General.  All  permits  previously 
issued  to  the  United  States  or  any  of  its 
Government  agencies  on  Form  1444 
shall  remain  valid  and  will  be  regulated 
by  the  same  provisions  of  this  subpart 
which  refer  to  permits  on  Form  5150.33. 
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(b)  ApplJcation.  (1)  A  Govemment 
agenc;  of  the  United  StBtas  shall  apply 
to  the  Director  for  a  permit  to  procure 
and  withdraw  spirits  bee  of  tax  on  Form 
5150.33.  Upon  approval  by  the  Director, 
Form  5150.33  will  be  returned  to  the 
agency. 

(2)  If  a  Govemment  agency  intends  to 
withdraw  spirits  bee  of  lax  under  this 
part  and  part  22  of  this  chapter,  Form 
5150.33  may  be  annotated  to  cover  both 
types  of  vrithdiawals. 

(3)  A  separate  permit  is  not  required 
for  each  port  of  entry.  The  application. 
Form  5150.33.  may  lie  completed  to 
indicate  the  applicable  ports  of  entry  in 
which  spirits  will  be  withdrawn  b<m 
customs  custody. 

(4)  A  Government  agency  may  specify 
on  its  application  that  it  desires  a  single 
permit  authorizing  all  sub-agencies 
under  its  control,  to  procure  and 
withdraw  spirits  free  of  tax  under  this 
subpart  and  subpart  N  of  part  22  of  this 
chapter,  or,  each  Govemment  location 
may  individually  file  an  application  for 
a  permit.  Form  5150.33. 

(5)  Each  application  for  a  permit  shall 
be  signed  by  the  heed  of  the  agency  or 
sub-agency,  or  the  incumbent  of  an 
office  which  is  authorized  by  the  head 
of  the  agency  or  sub-agency,  to  sign. 
Evidence  of  authorization  to  sign  on 
behalf  of  the  head  of  an  agency  or  sub- 
agency  shall  be  furnished  with  the 
appUration. 

(c)  f/se  of  spirits.  Spirits  withdrawn 
under  this  suopart  may  not  be  used  for 
non-Government  purposes. 

(d)  Cancellation  of  permit.  All  jwrmits 
on  Form  5150.33  and  previous  editions 
on  Form  1444  shall  remain  in  force  until 
surrendered  or  canceled.  Upon 
surrender  or  cancellation,  the 
Govemment  agency  sliall  obtain  and 
destroy  all  photocopies  of  the  permit 
furnished  to  district  directors  of 
customs,  and  forward  the  original  to  the 
Director  for  cancellation. 

(Sac  201.  Pub.  L  85-858,  72  Stat  1375.  as 
amended  (26  U.S.C  5313)1 

f  27.143    Uaao«pacn<H.FannS15a33. 

Each  Govemment  agency  shall  retain 
the  original  of  its  permit.  Form  5150.33, 
on  file  until  such  time  as  such  permit 
is  surrendered  or  cancelled.  When  Sling 
an  initial  customs  entry  to  withdrew 
spirits  bee  of  tax  bom  a  port  of  entry, 
the  agency  shall  himish  a  photocopy  of 
its  permit  to  the  district  director  of 
ctistoms  for  retention.  In  the  case  of  an 
agency  holding  a  single  permit  for  use 
of  its  sub-agendes,  an  attachment  to  the 
permit  shall  list  all  locations  authorized 
to  withdraw  spirits  bee  of  lax  bom 
customs  custody.  Any  subsequent 
requests  for  customs  entry  bom  the 


same  port  shall  refer  to  the  permit 
number. 

(Sec.  201  Pub.  U  8S-859,  72  StaL  1375.  a* 
amended  (2«  U.S.C  5313)) 

f  27.144    Bilry  doeinnenH. 

Entry  documents  for  importation  of 
tax-bee  spirits  under  this  subpart  shall 
record  the  serial  numbers  or  other 
identifying  numbers  of  the  containers 
and  the  total  quantity  in  proof  gallona 
of  the  spirits  to  be  entered. 

I27.14S    CuMOBwralisaa 

(a)  Upon  receipt  of  appropriate 
customs  entry  and  a  photocopy  of  a 
permit.  Form  5150.33  or  previous 
editions  on  Form  1444.  the  port  director 
of  customs  shall,  following  an 
inspection  of  the  shipment,  release 
spirits  bee  of  tax  to  the  Government 
agency  named  on  the  permit,  or 
attachment  thereto. 

(b)  Customs  officers  shall  not  release 
spirits  for  shipment  until  the  shipment 
has  been  inspected  for  losses  in  transit 
If  it  appears  that  a  container  or 
containers  have  sustained  losses  in 
transit,  the  customs  officers  shall  gauge 
the  damaged  container  and  prepare  a 
package  gauge  record  for  the  entire 
shipment,  according  to  §  27.126.  A  copy 
of  the  package  gauge  record  will  be 
retained  for  the  customs  files  and  the 
original  forwarded  to  the  consignee 
agency. 

(Sec  201.  Pub.  L.  8S-8S9. 72  Stat  1375,  as 
amended  (26  U.S.C  5313) 

M27.14S-S7.180    inaaannHl 

Subpart  M    nequlremente  For  Uquof 


127.181    Scop*  ol  aubpart. 

The  provisions  of  this  subpart  shall 
apply  only  to  liquor  bottles  having  a 
capacity  of  200  ml  or  more,  except 
where  expressly  applied  to  liquqr 
bottles  of  less  than  200  ml  capacity. 

127.152    WiwlawtaotlW. 

Distilled  spirits  imported  into  the 
United  States  in  containers  of  1  gallon 
(3.7BS  liters)  or  less  for  sale  shall  be 
imported  only  in  liquor  bottles, 
including  liquor  bottles  of  less  than  200 
ml  capacity,  which  conform  to  the 
applicable  standards  of  fill  provided  in 
S  5.47a  of  this  chapter.  Empty  liquor 
bottles,  including  liquor  bottles  of  less 
than  200  ml  capacity,  which  conform  to 
the  provisions  of  part  19.  or  subpart  E 
of  part  5  of  this  chapter,  may  be 
imported  for  packaging  distilled  spirits 
in  the  United  States  as  provided  in  part 
10  of  this  chapter. 


127.161 

(a)  Application.  Liquor  bottles  of 
distinctive  shape  or  design,  including 
bottles  of  less  than  200  iid.  capacity, 
may  be  imported  by  an  importer  (filled 
bottles)  or  a  bottler  (empty  bottles).  For  - 
filled  bottles,  the  importer  shall  submit 
Form  5100.31  to  Ihe  Director  for  bottle 
approval  prior  to  importation  of  such 
bottles  into  the  United  Slates.  For  empty 
bottles,  the  bottler  shall  obtain  approval 
bom  the  Director  on  Form  5100.31  prior 
to  using  the  bottles.  The  importer  or 
bottler,  as  applicable,  shall  certify  as  to 
the  total  capacity  of  a  representative 
sample  bottle  before  closiu«  (expressed 
in  milliliters)  on  each  copy  of  the  form. 
In  addition,  the  applicant  shall  affix  a 
readily  legible  photograph  of  the  bottle 
(both  bont  and  back)  to  the  bont  of  each 
copy  of  Form  5100.31  along  with  the 
labeUs)  to  be  used  on  the  bottle.  The 
applicant  shall  not  submit  an  actual 
battle  or  an  authentic  model  unless 
specifically  requested  to  do  so.    , 

(b)  Approval  or  Disapproval.  Properly 
submitted  Form  5100.31  to  import 
distinctive  liquor  bottles  (filled  or 
empty)  which  have  been  imported  shall 
be  approved  provided  such  bottles  are 
found  by  the  Director  to:  

(1)  Meet  the  requirements  of  27  CFR 
part  5: 

(2)  Be  other  than  a  standard  liquor 
bottle  (distinctive); 

(3)  Be  suitable  for  their  intended 
purpose: 

(4)  Not  jeopardize  the  revenue:  and 

(5)  Not  oe  deceptive  to  the  consumer. 
If  Form  5100.31  is  disapproved,  the 
applicant  shall  be  notified  by  the 
Director  of  the  reasons  for  disapproval. 

(c)  Maintenance  and  Use  of  Approved 
Copy.  The  applicant  shall  keep  a  copy 
of  the  approved  Form  5100.31, 
including  an  approved  photograph  of 
the  distinctive  liquor  bottle  (both  bont 
and  beck),  on  file  at  the  applicant's 
premises.  The  applicant  importer  is 
responsible  for  furnishing  a  copy  of  the 
approved  Form  5100.31,  including  a 
photograph  of  the  distinctive  liquor 
bottle,  to  customs  officials  at  each 
afiected  port  of  entry  where  the 
merchandise  is  examined. 

(Sec  201,  Pub.  L.  8S-8S8,  72  Stat  1374.  as 
amended  (26  US.C  5301 1) 

{27.1M    Botaea not oanatttuUng approved 


The  Director  is  authorized  to 
disapprove  any  bottle,  including  a  bottle 
of  less  than  200  ml  capacity,  for  use  as 
a  liquor  bottle  which  is  determined  to 
be  deceptive.  The  customs  officer  at  the 
port  of  entry  shall  deny  entry  of  any 
such  bottle  containing  distilled  spirits 
upon  advice  bom  the  Director  that  such 
bottle  is  not  an  approved  container  for 
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distillad  spirits  for  consiunption  in  the 
United  SUtes. 

(Sec.  201.  Pub.  L  85-859,  72  Stat  1374,  as 
amended  (26  U.S.C  5301)) 

f27.168    BoMaatobatiaadfardtaptiy 


Empty  liquor  bottles  may  be  imported 
and  furnished  to  liquor  dealers  for 
display  purposes,  provided  each  bottled 
is  marked  to  show  that  it  is  to  be  used 
for  such  purpose.  The  importer  shall 
keep  records  of  the  receipt  and 
disposition  of  such  bottles,  showing  the 
names  and  addresses  of  consignees, 
dates  of  shipment,  and  size,  quantity, 
and  description  of  such  bottles. 

(Approved  by  the  Office  of  Managetment  and 
Budget  under  control  numt>flr  1512-0352] 

f  27.15*    Ua«1  Uquof  botnas. 

The  Director  may,  pursuant  to 
letterhead  application,  authorize  an 
importer  to  receive  liquor  bottles 
assembled  for  the  importer  as  provided 
in  $  194.263  of  this  chapter.  Used  liquor 
botties  so  received  may  be  stored  at  any 
suitable  location  pending  exportation 
for  reuse.  The  importer  shall  keep 
records  of  the  receipt  and  disposition  of 
used  liquor  bottles. 

(Approved  by  tiie  Office  of  Management  and 
Budget  under  ooatroi  number  1512-0352) 

H  27.157-27.150    [Rsasrvad] 

PART  70— PnOCEDURE  ANO 
AOMMKTRATWN 

Par.  29.  The  authority  citation  for  part 
70  continues  to  read  as  follows: 


Aolhorily:  5  U. 
4181,  4182,  5146, 
5415,  5504,  5555, 
6020,6021.6064 
6203. 6204.  6301 
6321.6323.6325, 
6404,6407,6416, 
6513,  6514.  6532 
6622,6651.6653 
6671,  6672, 6701 
6901,  7011,  7101, 
7209,  7214,  7304, 
7424,  7425.  7426 
7503,  7505,  7506, 
7610,  7622,  7623, 


S.C  301  and  552;  28  U.S.C 
,  5203,  5207,  5275,  5367, 
,  S684(a),  5741,57ei(b), 
,6102,6155,6159,6201, 
.6303.6311,6313,6314, 
.  6326. 8331-6343,  6401- 
6423,6501-6503.6511. 
6601,6602,6611.6621. 
6656,  6657,  6658,  6665, 
,  6723, 6801. 6862,  6863, 
7102, 7121, 7122, 7207, 
7401,  7403,  7406,  7423, 
7429,  7430.  7432,  7502, 
7513,  7601-7606,  7608- 
7653,  7805. 


Par.  30.  Section  70.411(c)(27)  is 
revised  to  read  as  follows; 

170.411    ImpoaMon  ol  taxes,  qualMcatlon 
raqutfamanta,  and  laguMlona. 

•        *        •        •   •     • 

(c)"  •  * 

(27)  Importation  of  liquors.  Part  27  of 
Title  27  CFR  contains  the  substantive 
and  procedural  requirements  relative  to 
the  importation  of  distilled  spirits. 
wine,  and  beer  into  the  United  States 
bom  foreign  countries  including  special 
(occupatiimal)  and  commodity  taxes, 


permits,  marking,  branding,  and 
labeling  of  containen  and  packages. 


PART  250— UQU0R8  ANO  ARTICLES 
FROM  PUERTO  RICO  ANO  THE  VIROM 
I8LAN0S 

Par.  31.  The  authority  citation  for  Part 
250  continues  to  read  as  follows: 

Aiitfagrity:  19  U.S.C.  81c;  26  U.S.C  5001, 
5007.  5008.  5010,  5041.  5051,  5061.  5081, 
5111. 5112. 5114, 5121, 5122, 5124.  5131- 
5134,  5141,  5146,  5207,  5232.  5271,  5276, 
5301,  5314,  5555. 6001,  6301, 6302,  6804. 
7101,  7102,  7651,  7652,  7805;  27  U.S.C  203, 
205;  31  U.S.C  9301,  9303,  9304,  9306. 

{260.112a   (Ammdad) 

Par.  32.  In  §250.1128  remove  the 
number  "251"  and  add  in  its  place  the 
number  "27"  in  the  following  places. 

(a)  Section  250.112a(a)(l) 

(b)  Section  250.112a(b)(l) 

(c)  Section  2S0.112a(b)(3) 
Par.  33.  hi  §250.136,  the 

undesignated  paragraph  is  redesignated 
as  paragraph  (a)  and  paragraph  (b)  is 
added  to  read  as  follows: 


S  280.155    AflWngt 

(a)*  *  • 

(b)  Closures  or  other  devices  need 
bear  no  letter  of  design;  however,  if  a 
closure  or  other  device  beara  any 
lettering  or  design  which  was  not 
approved  for  use  on  such  closure  or 
other  device  as  part  of  the  certificate  of 
label  approval  (COLA),  ATF  Form 
5100.31,  or  which  does  not  appear  on  a 
label  used  in  connection  with  a  closure 
or  device,  then  such  lettering  or  design 
is  required  to  be  approved  for  use  by  the 
Director  in  response  to  a  letterhead 
application  from  the  importer.  Such 
appUcation  shall  contain  a  copy  of  the 
lettering  or  design  which  is  to  appear  on 
the  closure  or  other  device  and  identify 
the  label  or  labels  with  which  such 
closures  or  other  devices  will  be  used  as 
provided  in  section  27.73(b). 

Par.  34.  In  §250.231,  the 
undesignated  paragraph  is  redesignated 
as  paragraph  (a)  and  paragraph  (b)  is 
added  to  read  as  follows: 

(2S0l2S1    AflUkig  ckwuraa. 

(a)  *  •  • 

(b)  Closures  or  other  devices  need 
bear  no  letter  or  design;  however,  if  a 
closure  or  other  device  bears  any 
lettering  or  design  which  was  not 
approved  for  use  on  such  closure  or 
other  device  as  part  of  the  certificate  of 
label  approval  (COLA),  ATF  Form 
5100.31,  or  which  does  not  appear  on  a 
label  used  in  connection  with  a  closure 
or  device,  then  such  lettering  or  design 
is  reqtiired  to  be  approved  for  use  by  the 
Director  in  response  to  a  letterhead 


application  bom  the  importer.  Such 
application  shall  contain  a  copy  of  the 
lettering  or  design  whix:h  is  to  appear  on 
the  closure  or  other  device  and  identtly 
the  label  or  labels  with  which  such 
closuras  or  other  devices  will  be  used  as 
provided  in  §  27.73(b). 

(280.257    [Amandsd] 

Par.  35.  In  §  250.267(a)  is  amended  by 
removing  the  nimiber  "251"  and  adding 
the  number  "27"  wherever  it  appears. 

PART  2S1— MPORTATION  OF 
DISTILLED  SPIRITS,  WMES,  ANO 
BEER  [RBIIOVB)  ANO  RESERVBq 

Par.  29.  Part  251  is  removed  and 
reserved. 

Dated:  )une  10, 1996. 
)ohn  W.  Mi«aw, 

Dirvctor. 

Approved;  )uly  3. 1996. 
lohn  P.  Siaipaon, 

Deputy  Assistant  SecntaiyiBegtilatory,  Tariff 
and  Trade  Enforcement). 
(PR  Doc.  96-19427  Filed  8-2-96;  8:45  ami 
Kuaia  con  aia-si-u 


DEPARTMENT  OF  TRANSPORTATKMi 

CoaatGuard 

33  CFR  Part  165 

(CO001-Sa-07I] 

RM  2121-AA97 

Safaty  Zone:  New  York  Super  8oal 
Race,  New  Yorfc 

aobicy:  Coast  Guard.  DOT. 

ACTION:  Notice  of  pioposad  nilninaking. 

summary:  The  Ckiast  Guard  proposes  to 
establish  a  temporary  safety  zone  in  the 
lower  Hudson  River,  for  the  New  York 
Super  Boat  Race.  The  temporary  safety 
zone  would  be  in  efiect  on  Simday. 
September  8, 1996,  bom  12  p.m.  until 
4  p.m.  unleiu;  extended  on  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York.  Hie  proposed  safety  zone  would 
close  the  entire  Lower  Hudson  River 
between  Battery  Park  and  Pier  76  in 
Manhattan. 

DATES:  Comments  must  be  received  on 
or  before  August  20, 1996. 
AOOAESSES:  Comments  should  be 
mailed  to  lieutenant  |ohn  W.  Green. 
Waterways  Overeight  Branch.  Coast 
Guard  Activities  New  York.  BIdg.  108, 
Governors  Island.  New  York  10004- 

POn  FURTHER  MFORMATION  (XMCTACT: 
Lieutenant  John  W.  Green,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (212)  668-7906. 
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turn  wmrnutt  ■POwitTioii. 

The  Coast  Guard  encoungBS 
intsnated  peraons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Good  causa  exists 
for  providing  a  conunent  p«iod  of  less 
than  30  days.  Due  to  the  date  Gnal 
inibrmatioD  concerning  the  event  was 
received,  a  comment  period  of  greater 
than  15  days  would  not  allow  sufficient 
time  to  publish  a  final  rule  prior  to  the 
scheduled  date  of  the  event.  Since  this 
proposal  is  neither  complex  nor 
technical,  a  IS  day  comment  period  is 
sufficient  to  provide  reasonable  notice 
of  the  proposed  regulation.  A  loogsr 
comment  period  would  be 
impracticable,  unneceasny,  and 
contrary  to  the  public  intnesL 

Peraons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CCD01-S&-072) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  spply,  and 
give  reasons  for  each  conunent  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing:  however, 
persons  may  request  a  public  bearing  by 
writing  to  the  Waterways  Oversight 
Branch  at  the  address  under  AOOMaKS. 
If  it  is  determined  that  the  opportunity 
for  oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Kegister. 

Backgroimd  and  Purpose 

Super  Boat  Racing  Inc.  has  submitted 
an  Application  for  Approval  of  Marine 
Event  for  a  Super  Boat  Race  in  the 
waters  of  the  Lower  Hudson  River.  This 
regulation  would  establish  a  temporary 
safgty  zone  in  the  waters  of  the  Lower 
Hudson  River  south  of  a  line  drawn 
from  Pier  76  in  Manhattan  and  a  point 
in  Weehawken,  New  Jersey  at 
40"4S'52"N  latitude.  074'01''01"W 
longitude,  and  north  of  a  line 
connecting  the  following  points: 


iaOude 

40"«nsjrN 

074-0f00.(n»,  tlm 

MWthtO 

ssHi'sajrN 

074'01'ISirW,  Ibtn 

MM  10 

M"«'47J)-N 

074-0V3a.(rW.  dun 

■MVtllWMttO 

4«-41-S5jrN 

074*01'M.0"W.  Ilm  to 

•horaal 

«*4rjas"N 

074"02T)ft.0'TW 

(NAD  S3) 

The  safety  zone  tvould  be  effective  on 
Sunday.  September  8, 1996,  i^m  12 
p.m.  until  4  p.m..  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York.  This  safsty  zone  would 
cloee  all  water*  of  the  Loww  Hudson 
River  south  of  a  line  drawn  from  Pier  7B 
in  Manhattan  to  a  point  located  directly 
opposite  on  the  New  Jersey  shoreline 
and  north  of  a  line  drawn  between 
Battery  Park  in  Manhattan  and  the 
southern  most  point  of  Ellis  Island  in 
the  Upper  New  York  Bay.  This  saiiaty 
zone  is  needed  to  protect  mariners  from 
the  hazards  associatsd  with  a  boat  race 
in  which  the  paiticipants  transit  at  high 
speeds. 

This  event  will  include  up  to  45 
powerboats,  40  to  50  faet  in  length, 
racing  on  an  8  mile  oval  course  at 
speeds  in  excess  of  100  mph.  No  more 
than  100  spectstor  craft  are  expected  for 
the  event 

Kagnlatary  Evalnatioa 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  coets 
and  beneBts  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  TO  11040: 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  IXTT  is  unnecessary.  This 
safety  zone  would  dose  all  waters  of  the 
Lower  Hudson  River  south  of  a  line 
drawn  from  Pier  76  in  Manhattan  to  a 
point  located  directly  opposite  of  the 
New  Jersey  shoreline  and  north  of  a  line 
drawn  between  Battery  Park  in 
Manhattan  and  the  southern  most  point 
of  Ellis  Island  in  the  Upper  New  York 
Bay  on  Simday,  September  8, 1996, 
from  12  p.m.  until  4  p.m..  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port  New  York.  Although 
this  regulation  would  prevent  traffic 
bom  transiting  this  area,  the  effect  of 
this  regulation  would  not  be  significant 
for  several  reasons:  the  volume  of 
commercial  vessel  traffic  transiting  the 
Lower  Hudson  River  on  a  Sunday  is  less 
than  half  of  the  normal  daily  traffic 
volume:  pleasure  craft  desiring  to  view 
the  event  will  be  directed  to  designated 
spectator  viewing  areas  outside  the 
safety  zone;  pleasure  craft  can  take  an 
alternate  route  through  the  East  River 
and  the  Harlem  River:  the  duration  of 
the  event  is  limited  to  four  hours:  the 
extensive  advisories  which  will  be  made 


to  the  aSected  maritime  commiuity  by 
Local  Notice  to  Mariners.  Safely  Voice 
Broadcast,  and  liifaimlle  notificatian. 

SmaUEntMis 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  opeteted 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (21 
U.S.C  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifies 
under  S  U.S.C  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitiea.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  thai  this  rule  will  have 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  explaining  why  you  think  it 
qualifies  and  in  what  way  and  to  what 
degree  this  rule  will  economically  affisct 
it 

CoUactian  of  Infonnatian 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Fedsraliaoi 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implicationa  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Envinmmenl 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B.  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categtmcal  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  is  included  in  the 
docket. 

U*t  of  Sobiects  in  33  CFK  Part  165 

Harfaots,  Marine  safety.  Navigation 
(%vater).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 
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Propoaed  ReguIeUons 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  165  as  follows: 

PART  16»-{AMENDE0] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Adfaarity:  33  U.S.C  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5: 
4S  CFR  1.46. 

2.  A  temporary  S  165.T01-072,  is 
added  to  read  as  follows: 

(168.101-072    aaMyZawNewVortt 
Supar  Boat  Raoa,  Hudson  River,  New  VoA 


(a)  Location.  All  waters  of  the  Lower 
Hudson  River  between  Pier  76  in 
Manhattan  and  a  point  of  the  New 
Jersey  shore  in  Weehawken,  New  Jersey 
at  40°4S'52"N  latitude,  074'01'01"W 
longitude  and  north  of  a  line  connecting 
the  following  points: 

LatitvdB  Longitude 

Mr421»jr  N  074-Ol'M.O"  W,  than 

■outh  to 
40'41'SS,0"  N  074'01-IS.(r  W.  Uwn 

mttia 
40"41'47jr  N  e74'01'38.0"  W.  Ihon 

ocsthwwt  to 
40*41'B6.(r  N  074"01-5S.O~  W.  tbra  to 

ihoreat 
40-42'20J"  N  (NAD  S3)      074taVt.tr  W 

(b)  Effective  period.  This  safety  zone 
is  in  e^ct  on  Simday,  September  8, 
1996,  from  12  p.m.  tmtil  4  p.m.,  unless 
extended  or  terminated  sooner  by  the 
Ceptain  of  the  Port  New  York. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  §  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  conunissioned,  warrant,  and 
petty  officers  of  the  (Doast  Guard.  Upon 
being  hailed  by  a  US.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  July  IS,  1996. 
lickard  C.  Vlaim, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  New  York. 

IFR  Doc  96-19748  FUsd  6-2-96;  8:45  ami 
aauMQ  oooe  4aie-u-it 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

SSCFRPwtl 

RINZaeO-AFZI 

Raduetion  of  Dabt  Through  Mw 
Partomianca  of  Work-Study  Sarvteas 

AOBICr:  Department  of  Veterans  Affairs. 
ACTION:  Propoaed  rula 

StMMARY:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
general  regulations  to  provide  that  the 
money  payable  for  perfarmanoe  of  work- 
study  services  may  oe  oBaat  against  an 
individual's  outstanding  debt  to  the 
United  States  arising  from  participation 
in  educational  and  vocational 
rehabililalion  programs  VA  administers. 
This  would  help  veterans  pay 
outstanding  debts  to  the  United  States. 
DATES:  Comments  must  be  received  on 
or  before  October  4, 1996. 
AOIMESaES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  290O-AF29."  All 
written  comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
houirs  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays). 
FOR  FURTIIER  INFOfWATION  CONTACT:  June 
C.  Schaeffer.  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW.. 
Washington,  DC  20420,  (202)  273-7187. 

supPLaeirAnY  mFomtAnoN: 
Participants  in  some  VA  education 
programs  and  in  the  VA  vocational 
rehabilitation  program  have  been  able  to 
supplement  their  educational  assistance 
by  performing  VA-related  work  services. 
An  eligible  individual  contracts  with 
VA  to  perform  work  and  receives 
payment  for  that  work. 

In  1991  the  governing  statute,  38 
U.S.C.  3485,  was  amended  to  allow  VA 
to  adopt  a  method  by  which  individuals 
who  are  indebted  to  VA  for 
overpajrments  of  education  or 
rehabilitation  benefits  may  reduce  their 
debt  by  entering  into  an  agreement  to 
provide  work-study  services.  The 
money  otherwise  payable  for  the 
performance  of  these  services  would  be 
used  to  eliminate  their  outstanding 
indebtedness.  VA  is  authorized  by  the 
statute  to  tvaive  certain  requirements  of 


law  which  normally  would  apply  to 
individuals  participating  in  a  work- 
study  program,  and  to  waive  varioits 
provisions  of  law  which  apply  to 
payment  or  ofbat  of  a  debt  owed  to  VA. 
VA  is  proposing  to  exerciae  this 
authority  as  described  in  the  propoaed 
rule. 

The  statute  gives  VA  authoifty  to 
waive,  in  whole  or  in  part,  the 
limitations  otherwise  contained  in  38 
U.S.C.  3485(a)  concerning  the  ntmiber  of 
hours  and  periods  during  which  work- 
study  services  can  be  performed. 
Section  3485(aJ  permits  work-study 
performance  during  or  between 
enrollment  periods,  but  limits  the 
niunber  of  hours  to  be  worked  to  25 
times  the  number  of  weeks  in  the 
enrollment  period.  For  those  performing 
work-study  services  in  order  to  Uqiildate 
a  debt,  but  who  currently  may  not  be 
enrolled  in  school,  VA  finds  no  reason 
to  limit  those  work-study  contracts  by 
the  niunber  of  weeks  in  a  school  term. 
Thus,  VA  proposes  to  waive  that 
restriction.  The  Department  propoaaa  to 
allow  maximimi  flexibility  for  the 
debtor  while  at  the  same  time 
facilitating  collection  and  program 
administration.  Accordingly,  proposed 
$  1.929(d)  would  allow  the  hours 
worked  to  be  as  much  as  40  times  the 
number  of  weeks  in  the  contract,  while 
limiting  the  contract  period  in  which 
the  work -study  services  are  to  be 
performed  to  the  lesser  of  the  number  of 
weeks  needed  to  liquidate  tlie  debt  or  52 
weeks. 

When  an  individual  is  performing 
work-study  services  to  liquidate  a  debt, 
VA  also  is  permitted  by  38  U.S.C  3485 
to  waive  its  usual  practice  of  collection 
of  the  debt  by  offset  of  other  benefits  to 
which  the  individual  may  be  entitled.  In 
order  to  simplify  administration  and 
encourage  individuals  who  may  have 
limited  cash  resources  to  liquidate  debt 
through  performance  of  work-study 
services,  VA  has  chosen  to  exercise  the 
waiver.  This  issue  is  addressed  in 
proposed  $  1.929(1). 

The  primary  purpose  of  the  work- 
study  program  is  to  provide  eligible 
persons  a  means  of  obtaining  additional 
subsistence  or  educational  assistance 
fimds  to  enable  them  to  continue  their 
programs  of  education.  Therefore,  VA 
proposes  that  in  localities  where  only  a 
limited  niunber  of  work-study  positions 
are  available,  those  individuals  actually 
in  school  will  be  given  preference  over 
those  who  are  not  in  school.  This 
ensures  that  the  granting  of  work-study 
contracts  to  debtors  to  liquidate  their 
debts  will  not  deny  deserving  persons  in 
school  who  have  not  defaulted  on  their 
obUgations  to  VA  the  economic 
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ttfsistance  of  the  work-study  benefit,  as 
originaUy  intended  by  the  law. 

VA  interprets  the  authorizing  statute 
■X  permitting  it  to  approve  only  thoae 
types  of  woti-study  services  that  are 
VA-relaled  such  as  working  in  a  VA 
lagioiul  office,  working  on  a  school 
campus  with  veteran's  records  or  in  a 
VA  hospital. 

The  Secretary  of  Veterans  A&in 
h«reby  certifies  that  this  proposed  rule, 
if  promulgated,  would  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulator 
Flexibility  Act,  5  U.S.C  601-612.  This 
proposed  rule  would  directly  affect  only 
individuals  and  would  not  directly 
aSsct  small  entities.  Pursuant  to  5 
U.S.C.  60S(b),  the  proposed  rule, 
therefore,  is  exempt  Cram  the  initial  and 
final  regulatory  nubility  analyses 
requirements  of  sections  603  and  604. 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  provisions  of 
Executive  Order  12866. 

The  Catalog  of  Federal  Domsstic 
AssistaDce  Dumben  far  the  programs  afhcted 
by  the  proposed  rule  are  M.111, 84.117, 
M.120aDdC4.124. 

list  of  Subfeds  in  38  CFK  Part  1 

Administrative  practice  and 
procedure.  Cemeteries,  Claims, 
Employment,  Flags,  Freedom  of 
information.  Government  contracts. 
Government  employees.  Government 
property.  Inventions  and  patents. 
Investigations,  Privacy,  Seels  and 
inffjgnifl 

Approved:  April  24, 1996. 


Secretary  of  Vetmxjns  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  1  is  proposed  to 
be  amended  as  set  forth  below: 

PART  1— QBCRAL  PROVISIONS 

1.  The  autiumty  citation  for  part  1, 
SS  1.910  to  1.921  continues  to  read  as 
follows: 

AiSksrity:  Sections  1.910  to  1.921  issued 
under  72  Stat  1114: 38  U.S.C  501. 

2.  Section  1.929  is  added  to  read  as 
follows: 

}U89    Aaductton cf datit ttvouph 
pitoniience  ot  worti-eliJdy  ascvtoea. 

(a)  Scope.  (1)  Subject  to  the  provisions 
of  this  section  VA  may  allow  an 
individual  to  reduce  an  indebtedness  to 
the  United  States  through  oBset  of 
benefits  to  which  the  individual 
becomes  entitled  by  perlbrmance  of 
work-study  services  under  38  U.S.C. 
3485  and  3537  when  the  debt  aioae  by 


virtue  of  the  individual's  participation 
in  a  benefits  program  provided  under 
any  of  the  ibilowing: 

(i)  38  U.S.C  chapter  30: 

(U)  38  U.S.C.  chapter  31: 

(iU)  38  U.S.C.  chapter  32; 

(iv)  38  U.S.C.  chapter  34; 

(v)  38  U.S.C  chapter  35; 

(vi)  38  U.S.C  chapter  36  (other  than 
an.education  loan  provided  under 
subpart  F,  part  21  of  this  title);  or 

(vil)  10  U.S.C  chapter  1606  (other 
than  an  indebtedness  arising  bom  a 
refund  penalty  imposed  under  10  U.S.C 
16135). 

(2)  This  section  shall  not  apply  in  any 
case  in  which  the  individual  has  a 
pending  request  for  waiver  of  the  debt 
under  §$  1.950  through  1.970. 

(Authority:  38  U.S.C  348S(aKl);  Pub.  L  102- 
16) 

(b)  Selection  criteria.  If  there  are  more 
candidates  for  a  work-study  allowance 
than  there  are  work-study  positions 
available  in  the  area  in  which  the 
services  sie  to  be  performed: 

(1)  VA  will  give  priority  to  the 
candidates  wlu>  are  pursuing  a  program 
of  education  or  rafaabilitation. 

(2)  Only  after  all  candidates  in  the 
ai«a  described  in  paragraph  (b)(1)  of  this 
section  either  have  been  given  work- 
study  contracts  or  have  withdrawn  their 
request  for  contracts  will  VA  offer 
contracts  to  those  who  are  not  pursuing 
a  program  of  education  or  rehabilitation 
and  who  wish  to  reduce  their 
indebtedness  through  performance  of 
work-study  services. 

(3)  VA  shall  not  offer  a  contract  to  an 
individual  who  is  receiving 
compensation  fitim  another  source  for 
the  work-study  services  the  individual 
wishes  to  perform. 

(4)  VA  shall  not  offer  a  contract  to  an 
individual  if  VA  determines  that  the 
debt  can  be  collected  through  other 
means  such  as  collection  in  a  lump  sum, 
collection  in  installments  as  provided  in 
§  1.917  or  compromise  as  provided  in 
§1.918. 

(Authority:  3S  1}.S.C.  34S5(e);  Pab.  L.  102- 
16) 

(c)  Utilization.  The  work-study 
services  to  be  performed  under  a  debt- 
liquidation  contract  will  be  limited  as 
follows: 

(1)  If  the  individual  is  concurrently 
receiving  educational  assistance  in  a 
program  administered  by  VA,  work- 
study  services  are  limited  to  those 
allowed  in  the  educational  program 
imder  which  the  individual  is  receiving 
benefits. 

(2)  If  the  individual  is  not 
concurrently  receiving  educational 
asai  stance  in  a  program  administered  by 


VA,  the  individual  may  peribnn  only 
those  work-study  services  and  activities 
which  are  or  were  open  to  thoee 
students  receiving  a  work-study 
allowance  while  pursuing  a  program  of 
education  pursuant  to  the  chapter  imder 
which  the  debt  was  incurred. 

(Authority:  3*  U.S.C  34«5(e|;  Pub.  L.  102- 
16) 

(d)  Contiact  to  perform  services.  (1) 
The  work-study  services  performed  to 
reduce  indebtedness  shall  be  performed 
pursuant  to  a  contract  between  the 
individual  and  VA. 

(2)  The  individual  shall  perform  the 
work-study  services  required  by  the 
contract  at  the  place  or  places 
designated  by  VA. 

(3)  The  number  of  hours  of  services  to 
be  performed  under  the  contract  must 
be  sufficient  to  enable  the  individual  to 
became  entitled  to  a  sum  large  enough 
to  liqtiidate  the  debt  by  oEbet. 

(4)  The  number  of  weeks  in  the 
contract  will  not  exceed  the  lesser  of — 

(i)  The  number  of  weeks  of  services 
the  individual  needs  to  perform  to 
liquidate  his  or  her  debt:  or 

(U)  52. 

(5)  In  determining  the  number  of 
hours  per  week  and  the  number  of 
weeks  under  paragraphs  (d)(3)  and 
(d)(4)  of  this  section  necessary  to 
liquidate  the  debt,  VA  will  use  the 
amount  of  the  account  receivable, 
including  all  accrued  interest, 
administrative  costs  and  marsball  fees 
outstanding  on  the  date  the  contract  is 
oSered  to  the  individual  and  all  accrued 
interest,  administrative  costs  and 
marshall  fees  VA  estimates  will  have 
become  outstanding  on  the  debt  on  the 
date  the  debt  is  to  be  liquidated. 

(6)  The  contract  will  automatically 
terminate  alter  the  total  amount  of  the 
individual's  indebtedness  described  in 
paragraph  (dl(5)  of  this  section  has  been 
recouped,  waived,  or  otherwise 
liquidated.  An  individual  performing 
work-study  services  under  a  contract  to 
liquidate  a  debt  is  released  fiom  the 
contract  if  the  debt  is  liquidated  by 
other  means. 

(7)  The  contract  to  perform  work- 
study  services  for  the  purpose  of 
liquidating  indebtedness  will  be 
terminated  if: 

(i)  The  individual  is  liquidating  his  or 
her  debt  under  this  section  while 
receiving  either  an  educational 
assistance  allowance  for  further  pursuit 
of  a  program  of  education  or  a 
subsistence  allowance  for  further 
pursuit  of  a  program  of  rehabilitation; 

(ii)  The  individual  terminates  or 
reduces  the  rate  of  pureuit  of  his  or  her 
program  of  education  or  rehabilitation; 
and 
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(ill)  The  termination  or  reduction 
causes  an  account  receivable  as  a  debt 
owed  by  the  individual. 

(8)  VA  may  terminate  the  contract  at 
any  time  the  individual  fails  to  perform 
the  services  required  by  the  contract  in 
a  satisfactory  manner. 

(Authority:  38  U.S.C  3485(e),  7104(a):  Pub. 
L.  102-16) 

(e)  Reduction  of  indebtedness.  (1)  In 
return  for  the  individual's  agreement  to 
perform  hours  of  services  totaling  not 
more  than  40  times  the  number  of  weeks 
in  the  contract,  VA  will  reduce  the 
eligible  person's  outstanding 
indebtedness  by  an  amount  equal  to  the 
higher  of.— 

(i)  The  hourly  minimum  wage  in 
effect  under  section  6(a)  of  the  Fair 
Labor  Standards  Act  of  1938  times  the 
number  of  boun  the  individual  works; 
or 

(ii)  The  hourly  minimum  wage  under 
comparable  law  of  the  State  in  which 
the  services  are  performed  times  the 
number  of  hours  the  individual  works. 

(2)  VA  will  reduce  the  individual's 
debt  by  the  amount  of  the  money  earned 
for  the  performance  of  work-study 
services  after  the  completion  of  each  50 
hours  of  services  (or  in  the  case  of  any 
remaining  hours  required  by  the 
contract,  the  amount  for  those  hours). 

(Authority:  38  U.S.C  3485(e);  Pub.  L.  102- 
16) 

(f)  Suspension  of  collections  by  offset 
Notwithstanding  the  provisions  of 

§  l.giZa,  during  the  period  covered  by 
the  work-study  debt-liquidation  contract 
with  the  individual,  VA  will  ordinarily 
suspend  the  collection  by  oBset  of  a 
debt  described  in  paragraph  (a)(1)  of  this 
section.  However,  the  individual  may 
voluntarily  permit  VA  to  collect  part  of 
the  debt  through  offeet  against  other 
benefits  payable  while  the  individual  is 
performing  work-study  services.  If  the 
contract  is  terminated  before  its 
scheduled  completion  date,  and  the 
debt  has  not  been  liquidated,  collection 
through  offset  against  other  benefits 
payable  will  resume  on  the  date  the 
contract  terminates. 

(Authority:  38  U.S.C  348S(e):  Pub.  L  i02- 
18) 

(g)  Payment  for  additional  hours.  (1) 
If  an  Individual,  without  fault  on  his  or 
her  pari,  performs  work-study  services 
for  which  payment  may  not  be 
authorized,  including  services 
performed  after  tennination  of  the 
contract,  VA  virill  pay  the  individual  at 
the  applicable  hourly  minimum  wage 
for  such  services  as  the  Director  of  the 
VA  field  station  of  jurisdiction 
determines  were  satisfactorily 
performed. 


(2)  The  Director  of  the  VA  field 
station  of  jurisdiction  shall  determine 
whether  the  individual  was  without 
bult.  In  making  this  decision  he  or  she 
shall  consider  all  evidence  of  record  and 
any  additional  evidence  which  the 
individual  wishes  to  submit. 

(Authority:  38  U.S.C  348S(e);  Pub.  L.  102- 

16) 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  52 

[MO  007-1007;  FRL-«847-q 

Approval  and  Profmilgation  of 
Implemenlatloti  Plans;  State  of 
Misaouri 

AOBWV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  new  Missouri  rule  10  CSR  10- 
2.360,  "Emission  Restrictions  for 
Bakeries,"  as  a  revision  to  the  Missouri 
State  Implementation  Plan  (SIP).  This 
rule  restricts  volatile  organic  compound 
(VOC)  emissions  from  large  commercial 
bakery  operations  in  the  Kansas  Qty 
area. 

DATES:  Comments  must  be  received  on 
or  before  September  4, 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
Mr.  Joshua  A.  Tapp,  Environmental 
Protection  Agency,  Air  Branch,  726 
Miimesota  Avenue,  Kansas  City,  Kansas 
66101. 

KM  FURTHER  MFORMATION  CONTACT:  Mr. 
Joshua  A.  Tapp  at  (913)  551-7606. 
SUPPI.BIEKTARY  INFOnMATION:  The  Clean 
Air  Act  requires  states  to  apply 
reasonably  available  control  technology 
(RACT)  to  major  sources  (sources 
emitting  greater  than  100  tons  per  year) 
of  VOCs  to  reduce  such  emissions  in 
ozone  nonattainment  areas.  RACT  is 
defined  as  the  lowest  emissions  limit 
that  a  particular  source  is  capable  of 
meeting  by  the  application  of  control 
technology  that  is  both  reasonably 
available,  as  well  as  technologically  and 
economically  feasible. 

Kan.sas  City  was  designated  as  an 
ozone  nonattainment  area  in  1978.  The 
Missouri  Department  of  Natural 
Resources  (MDNR)  submitted  a  Part  D 
ozone  attainment  SEP  in  1979.  This  SIP 
was  fully  approved  by  the  EPA; 
however,  violations  of  the  ozone 
national  ambient  air  quality  standards 
were  recorded  after  the  attainment  date, 
causing  the  EPA  to  notify  Kansas  and 


Missouri  that  the  Kansas  Qty  SIP  was 
substantially  inadequate  to  meet  the 
standard  in  February  1985  (SO  TO 
26198,  June  25, 1965).  The  efiect  of  tile 
SIP  call,  as  stated  in  the  EPA  guidance 
dated  January  1984  entitled  "Guidance 
Document  for  the  Correction  of  Part  D 
SIPs  for  Nonattainment  Areas,"  and  the 
November  24. 1987,  "Post-1987  Policy," 
is  that  Kansas  City  and  other  such  areas 
were  required  to  have  RACT  in  place  for 
all  major  sources,  whether  or  not  they 
belonged  to  a  control  technique 
guideline  (CTG)  source  category. 

Kansas  City  was  redesignated  to 
attaiiunent  on  June  23. 1992.  with  the 
assumption  that  all  existing  major 
sources  had  RACT  controls.  Recently, 
MDNR  discovered  a  laige,  uncontrolled 
commercial  bakery  located  in  Kansas 
City.  Since  bakery  operations  emit 
significant  amounts  of  ethanol,  which  is 
a  VOC,  this  source  should  have  been 
addressed  prior  to  redesignation. 

The  EPA  recentiy  developed  an 
Alternative  Control  Technology  (ACT) 
document  which  is  designed  to  provide 
states  with  background  information  to 
assist  them  in  developing  RACT  rules 
for  this  source  categoiy.  This  ACT 
document  examines  the  baking  process 
and  the  feasibility  of  various  VOC 
control  strategies.  Unlike  a  CTG 
document,  however,  this  doctunent  does 
not  identify  a  presumptive  nonn  for 
RACT.  An  achievable  control  level  is 
identified,  and  states  are  given  the 
flexibility  to  select  controls  strategies. 

Region  Vll  has  determined  that 
Missouri  rule  10  CSR  10-2.360  meets 
Federal  requirements  for  RACT  for 
commercial  bakeries  because  it  requires 
achievable  control  levels  consistent 
with  the  EPA's  ACT  document. 
Specifically,  Missouri's  rule  requires  a 
minimum  of  80  percent  VCX 
destruction  and  contains  provisions 
addressing  compliance  determinations 
and  recordkeeping. 

EPA  ACTION 

The  EPA  is  proposing  to  approve  rule 
10  CSR  10-2.360  as  a  revision  to  the 
Missouri  SDP. 

Nothing  in  this  actioS  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  SIR  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
{actors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Ad. 
5.  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  the  EPA  may 
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certify  thai  the  rule  will  not  have  a 
rignifirant  impact  on  a  sutMtantial 
number  of  small  entities.  Small  entitiee 
include  small  busineaaea,  small  not-for- 
profit  enterprises,  and  government 
entities  with  juriadictiaa  over 
populations  of  less  than  50,000. 

SO'  approvals  under  aection  110  and 
subchapter  I,  Part  D  of  the  Clean  Air  Act 
(CAA)  do  not  craate  any  new 
requiiements,  but  simply  approve 
raquiiements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  SO*  approval  does  not  impose 
any  new  requirements,  the  EPA  certifies 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relatiimship  under  the  CAA,  pieparedon 
of  a  regulatory  flexibility  analysis  would 
constituta  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  EPA  to  bese  its 
actions  concerning  SIPs  on  such 
grounds  (f/nioji  Slectric  Co.  v.  U.S. 
EJ'.A..  427  U.S.  248,  256-66  (S.CL 
1976):  42  U.S.C  7410(a)(2)). 

This  acticm  haa  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrstor  under  the 
procedures  published  in  the  Federal 
Rqtieter  on  fanuary  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  N4ary  Nichols, 
Assistant  Administrator  for  Air  and 
RadiatioD.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  B.0. 12866 
review. 

Uniended  Mandates 

Under  sections  202.  203.  and  20S  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  ISOS,  the 
EPA  must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  StOO  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  govemments^in  the 


action  doea  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  mora  to  state  or  local 
governments  in  the  aggregate  or  to  the 
private  sector.  The  EPA  has  determined 
that  these  rules  result  in  no  additional 
costs  to  tribal  governments. 

LM  of  Subjects  in  40  CFK  Part  S2 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons,  Ozone, 
Reporting  and  lacordkaeping 
requirements,  Vobtile  organic 
compouiub. 

Arikariljr:  42  U.S.a  7401-7e71q. 

Oitod:  July  17, 1996. 


hrough  submission  of  this  SIP 
revision,  the  state  and  any  affected  local 
governments  have  elected  to  adopt  the 
program  provided  for  under  section  110 
of  the  CAlA.  These  rules  may  bind  state 
and  local  governments  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
To  the  extent  that  the  rules  being 
proposed  for  approval  by  this  action 
will  impoae  new  requirements,  sources 
are  already  subject  to  these  regulations 
under  state  law.  Accordingly,  no 
additional  costs  lo  state  or  local 
governments,  or  to  the  private  sector, 
result  from  this  action.  The  EPA  has 
also  determined  that  this  proposed 
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SOrwCY:  Enviroomental  Protectioo 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

auMMRY:  bi  this  action,  EPA  proposes 
lo  approve  the  State's  request  lo 
redesignate  the  Wayne  County, 
Michi^n,  particulate  matter 
nonattairunent  area  to  attainmenL  The 
SUte  Implnnentation  Plan  (SIP) 
submittal  is  complete  and  satisfies  the 
redesignation  requirements  specified  in 
the  Clean  Air  Act.  In  the  final  rules 
aection  of  this  Federal  Register,  EPA  is 
approving  the  SIP  revision  as  a  direct 
filial  rule  vrithout  prior  proposal, 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  commentfi.  A 
detailed  rationale  for  the  approval  ia  aet 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  conunenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
action  must  be  received  by  September  4, 
1996. 

AOonESaea:  written  comments  should 
be  sent  to:  C^hon  T.  Naah,  Chief, 
Regulatian  Development  Section,  Air 


Programs  Branch  (AR-18]],  USEPA 
Region  5, 77  West  lackaon  Boulevard, 
Chicago.  IllinoU  60604-3590. 
PON  FUimHER  INFOMMTKM  CONTACT: 
Cbiistoa  Panos,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18]), 
USEPA  Region  5.  77  West  Jackson 
Boulevard,  Chicago,  lUinoia  60604, 
(312)  353-8328. 

•upatamrARY  MPOfWATiCN:  For 
addltiana]  information,  see  the  Direct 
Final  rule  which  ia  located  in  the  Rules 
section  of  this  Federal  Register.  Copies 
of  the  request  and  the  EPA's  analysis  are 
available  for  inspection  at  the  above 
address.  (Plesae  telephone  Christoa 
Panos  at  (312)  353-8328  before  visiting 
the  Region  5  Office.) 

AiSharttr  42  U.S.C  7401-7S71q. 

Datad:  July  IB,  19116. 
David  A.  UIMek, 
Acting  Regional  Adminietmtor. 
IFR  Doc.  96-19786  Piled  8-2-96:  8:45  am) 
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Dalaaparas  Approval  of  I 
Ufidaryreund  Sttway  Tank  Prograni 

aqGNCY:  Envinmmental  Protectian 

Agency. 

action:  Notice  of  tenUtive 

determination  on  Delaware's 

application  for  approval  of  underground 

storage  tank  program,  public  hearing 

and  public  comment  period. 

summary:  The  State  of  Delaware  baa 
applied  for  approval  of  its  underground 
storage  tank  program  under  Subtitle  I  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  the  Stale  of  Delaware's 
application  and  has  made  the  tentative 
decision  that  the  State  of  Delaware's 
underground  storage  tank  program 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  approval.  The 
State  of  Delaware's  application  for 
approval  is  available  for  public  review 
and  comment.  A  public  hearing  will  be 
held  to  solicit  comments  on  the 
application  unless  insufficirait  public 
interest  is  expressed. 
DATES:  Unless  insufficient  public 
interest  is  expressed  in  holding  a 
hearing,  a  puolic  hearing  will  be  held  on 
September  17. 1996.  However,  EPA 
reserves  the  right  to  cancel  the  public 
bearing  if  sufficient  public  interest  in  a 
bearing  is  not  communicated  to  EPA  in 
writing  by  September  9. 1996.  EPA  will 
determine  by  September  13, 1998, 
whether  there  is  significant  interest  to 


hold  the  public  hearing.  The  Sute  of 
Delaware  will  partidpate  in  any  public 
hearing  held  by  EPA  on  this  subject.  All 
written  comments  on  the  State  of 
Delaware's  application  for  program 
approval  must  be  received  by  4:30  p.m. 
on  September  9, 1996. 
A00RES8ES:  Copies  of  the  State  of 
Delaware's  application  for  program 
approval  are  available  between  8:30  a.m. 
to  4:30  p.m.  at  the  following  addresses 
for  inspection  and  copying: 
Delaware  Department  of  Natural 
Resources  and  Environmental 
Control,  Division  of  Air  and  Waste 
Management,  89  King  Highway, 
Dover,  Delaware  19903;  Contact:  Dave 
Small  (302)  739-4506 
Delaware  Department  of  Natural 
Resources  and  Environmental 
Control,  Underground  Storage  Tank 
Branch,  715  Grtotham  Avenue,  New 
Castle,  Delaware  19720:  Contact: 
Kathleen  Calloway  (302)  323-4588 
Delaware  Department  of  Natural 
Resounds  and  Environmental 
0}ntrol,  Division  of  Water  Resources, 
317  North  Ehipont  Highway, 
Georgetown,  Delaware  19947; 
Contact:  Lisa  Wood  (302)  BS&-4S61 
United  States  Environmental  Protection 
Agency,  Docket  Qerk,  Office  of 
Underground  Storage  Tanks,  1235 
Jefferson  Davis  Highway,  Arlington, 
VA  22202.  (703)  603-9231 
United  Stales  Environmental  Protection 
Agency,  Region  HI  Library,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107;  Contact:  Diane 
McCreary,  (215)  566-5353 
Written  comments  should  be  sent  to: 
Joaiuie  T.  Cassidy,  Program  Manager, 
State  Programs  Branch,  (3HW60),  U.S. 
EPA  Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107,  (215) 
566-3381. 

Anyone  who  wishes  to  learn  whether 
or  not  the  public  hearing  on  the  State's 
application  has  been  cancelled  should 
telephone  after  September  13. 1996,  the 
EPA  Program  Manager  listed  above  or 
telephone  Kathleen  Calloway,  Chief, 
UST  Branch,  Department  of  Natural 
Resources  and  Environmental  Control, 
715  Grantham  Avenue,  New  Castle, 
Delaware  19720,  (302)  323-4588. 

Unless  insufficient  public  interest  is 
expressed,  EPA  will  hold  a  public 
hearing  on  the  State's  application  for 
program  approval  on  September  17, 
1996,  at  7:00  p.m.  el  the  Ommelanden 
Hunter  Safety  Training  Range  Complex, 
1205  River  Road,  New  Castle,  Delaware 
19720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  T.  Cassidy,  State  Programs 
Branch  (3HW60),  U.S.  EPA  Region  m. 


841  Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  (215)  566-3381. 

SUPPI^MBITARY  MFORMATION: 

ABackgronnd 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
authorizes  EPA  to  approve  Slate 
underground  storage  tank  programs  to 
operate  in  the  Slate  in  lieu  of  the 
Federal  underground  storage  tank  (UST) 
program.  EPA  may  approve  a  Stale 
program  if  the  Agency  finds  pursuant  to 
section  g004(b).  42  U.S.C.  6991c(b).  that 
the  State  program:  is  "no  less  stringent" 
than  the  Federal  program  in  all  seven 
elements  set  forth  at  section  9004(a)(1) 
through  (7),  42  U.S.C.  6991c(a)(l) 
through  (7),  includes  the  notification 
requirements  of  section  9004(a)(8),  42 
U.S.C.  6991c(a)(8)  and  provides  for 
adequate  enforcement  of  compliance 
with  UST  standards  (section  9004(a),  42 
U.S.C.  6991c(a)). 

B.  Slate  of  Delaware 

Tlie  Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
(DNREC),  is  the  implementing  agency 
for  UST  activities  in  the  State.  The 
Undergroimd  Storage  Tank  Branch  of 
DNREC  is  dedicating  a  substantial  effort 
to  remediate,  prevent  and  control  UST- 
related  groundwater  contamination.  The 
Underground  Storage  Tank  Branch 
maintains  a  strong  field  presence  and 
woiks  closely  with  the  regulated 
commimity  lo  ensure  compliance  with 
the  regulatory  requirements. 

The  scope  of  the  Delaware  UST 
Program  extends  beyond  the  scope  of 
the  Federal  UST  Program  as  follows: 

(1)  In  addition  to  the  approximately 
7,427  USTs  covered  by  both  the  Federal 
and  Delaware  programs,  Delaware  also 
regulates  an  estimated  additional  1,360 
USTs  containing  heating  fuel.  Heating 
foel  tanks  greater  than  1100  gallons 
were  required  to  be  registered  with  the 
Slate  within  180  days  of  July  20, 1988. 

(2)  Delaware  requires  payment  of  an 
annual  tank  registration  fee.  Delaware 
also  requires  the  display  of  a  registration 
certification  at  all  covered  UST  facilities 
at  all  times. 

(3)  Delaware's  regulations  forbid  fuel 
distributon  fit>m  depositing  regulated 
substances  into  unregistered  UST 
systems. 

(4)  Delaware  requires  that  UST 
conlractore  be  certified  to  install, 
retrofit,  remove,  or  reline  UST  systems 
used  to  store  regulated  substances. 

(5)  Delaware  requires  submission  and 
approval  of  a  site  plan  before  any  new 
laiik  installation  can  take  place.  A  site 
survey  is  required  prior  to  installation, 
and  every  stage  of  me  installation  must 


be  documented  with  photographs. 
Delsware  prohibits  the  installation  of 
asphalt-coated  tanks.  If  a  new  UST 
system  is  installed  near  an  old  tank 
field,  the  number  of  release  detection 
options  may  be  limited  by  the 
Etopartmsnt. 

(8)  Delaware  requires  a  10-day  notice 
in  advance  of  all  UST  retrofits/upgrades. 

(7)  The  Delaware  Underground 
Storage  Tank  Response  Fund  may  be 
used  by  the  Department  for  the 

.  investigation  and  remediation  of 
petroleum  underground  storage  tank 
releases.  Delaware  may  recover 
expenditures  6tim  the  Fund  for 
corrective  action. 

(8)  Delaware  allows  for  limited 
reimbursement  of  expenses  associated 
with  the  rehabilitation  of  certain 
contaminated  sites. 

(9)  The  Small  Retail  Gasoline  Station 
Assistance  Loan  Fund  often  low- 
interest  loans  to  small  retail  gasoline 
station  owners  and  operaton  lo  assist  in 
financing  upgrades  to  their  UST 
systems. 

Delaware's  requirements  which 
exceed  the  stringency  of  the  Federal 
regulations  include  the  following: 

(1)  Delaware  allows  fordvil  penalties 
up  to  $25,000  for  each  day  of  violation. 

(2)  Delaware  prohibits  mstallation  of 
an  UST  system  unprotected  from 
corrosion  at  any  site. 

(3)  Delaware  requires  tanks  installed 
after  July  12, 1985,  to  meet  the  new  tank 
performance  standards. 

(4)  Delaware  requires  notification  of 
the  National  Response  Center  in  the 
event  of  a  release  of  petroleum  that 
causes  a  visible  sheen  on  surface  waters. 

(5)  Inventory  control  must  be 
performed  in  combination  with  another 
approved  leak  detection  method  for 
UST  systems,  with  the  exception  of 
healing  oil  tanks.  A  weekly  water  check 
must  be  performed  with  the  result  made 
part  of  the  inventory  record.  The 
monthly  throughput  reconciliation 
standard  is  the  same  as  the  Federal 
standard;  however,  daily  losses  of  five 
percent  or  more  of  the  daily  product 
dispensed  must  be  investigated. 

(6)  If  tank  testing  is  seleaed  as  a 
method  of  leak  detection,  the  tank  must 
be  tested  yearly  regardless  of  the  age  of 
the  lank. 

(7)  With  the  exception  of  used  oil 
tanks  less  than  2,000  gallons,  Delaware 
does  not  allow  manual  lank  gauging  as 
an  alternate  leak  detection  method. 

(8)  Delaware  requires  secondary 
containment  tank  systems  or  continuous 
electronic  leak  detection  in  areas  where 
the  protection  of  specific  water 
resources  has  been  deemed  necessary. 

(9)  Existing  USTs  were  required  to  be 
retrofitted  with  a  spill  containment 
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device,  an  overfill  protection  method, 
fill  line  protection  and  to  have  leek 
detection  performed  depending  on  tank 
age  over  a  four-year  period  ending 
December  31, 1990. 

(10)  Fill  line  protection  is  required  on 
all  USTs.  Delaware  requires  all  Bll  lines 
to  be  clearly  identified  by  type  of 
product  stored  and  the  size  of  the  tank. 

(11)  DelawaiB  requires  the  Corrective 
Action  Work  Plan  to  be  signed  by  a 
professional  geologist  and/or  engineer 
registered  in  the  State. 

(12)  Delaware  requires  either  site 
closure  or  active  corrective  action  after 
two  years  of  passive  corrective  action. 

(13)  Delaware  requires  existing 
hazardous  substance  USTs  to  meet 
secondary  containment  standards  by 
January  1, 1998. 

The  Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
submitted  an  official  application  for 
approval  on  November  20, 1995.  Prior  to 
its  submission,  the  State  of  Delaware 
provided  an  opportunity  for  public 
notice  and  comment  in  the  development 
of  its  underground  storage  tank 
program,  as  required  by  40  CFR 
281.50(b).  EPA  has  reviewed  Delaware's 
application,  and  has  tentatively 
determined  that  the  Slate's  program 
meets  all  of  the  requirements  necessary 
to  qualify  for  final  approval.  However, 
EPA  intends  to  review  all  timely  public 
comments  prior  to  making  a  final 
decision  on  whether  to  grant  approval  to 
the  State  of  Delaware  to  operate  its 
program  in  lieu  of  the  Federal  program. 

In  accordance  with  Section  9004  of 
RCRA.  42  U.S.C.  6991c  and  40  CFR 
281.S0(e),  the  Agency  will  hold  a  public 
hearing  on  its  tentative  decision  on 
September  17, 1996,  at  7:00  p.m.  at  the 
Ommelanden  Hunter  Range  Complex, 
1205  River  Road.  New  Castle,  Delaware 
19720,  unless  insufficient  public 
interest  is  expressed.  The  pubUc  may 
also  submit  written  comments  on  EPA's 
tentative  determination  until  September 
9, 1996.  Copies  of  Delaware's 
application  are  available  for  inspection 
and  copying  at  the  locations  indicated 
in  the  AOORESS  section  of  this  notice. 


EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  at  the  public  hearing,  if  a 
hearing  is  held,  and  during  the  public 
comment  period.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
decision  to  deny  approval  to  the  State 
of  Delaware.  EPA  will  give  notice  of  its 
final  decision  in  the  Federal  Register, 
the  notice  will  include  a  summary  of  the 
reasons  for  the  final  determination  and 
a  response  to  all  significant  comments. 


Complianca  WUh  ExecnIiTe  Older 
12866 

The  Office  of  Management  end  Budget 
has  exempted  this  action  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Refofm  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
'their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  on  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  complianca  with  - 
the  rmulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector.  The 
Act  excludes  from  the  definition  of  a 
"Federal  mandate"  duties  that  arise 
firom  participation  in  a  voluntary 
Federal  program,  except  in  certain  cases 
where  a  "federal  intergovernmental 
mandate"  affects  an  annual  federal 
entitlement  program  of  $500  million  or 
more  that  are  not  applicable  here. 
Delaware's  request  for  approval  of  an 


underground  storage  tank  program  is 
voluntary  and  imposes  no  Federal 
mandate  within  the  meaning  of  the  Act. 
Rather,  by  having  its  undecgraimd 
storage  tank  program  approved,  the 
State  will  gain  the  authority  to 
implement  a  federally  authorized 
program  within  its  jurisdiction,  in  lieu 
of  EPA  thereby  eliminating  duplicative 
State  and  Federal  requirements.  If  a 
State  chooses  not  to  seek  authorization 
for  administration  of  an  underground 
storage  tank  program  under  RCRA 
Subtitle  I,  RCRA  underground  storage 
tank  regulation  is  left  to  EPA. 

In  any  event,  EPA  has  determined  that 
this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
EPA  does  not  anticipate  that  the 
approval  of  Delaware's  underground 
storage  tank  program  referenced  in 
today's  notice  will  result  in  annual  costs 
of  $100  million  or  more.  EPA's  approval 
of  state  programs  generally  may  reduce, 
not  increase,  compliance  costs  for  the 
private  sector  since  the  State,  by  virtue 
of  the  approval,  may  now  administer  the 
program  in  lieu  of  EPA  and  exercise 
primary  enforcement  for  those 
regulations  for  which  they  have  been 
authorized.  Hence,  owners  and 
operators  of  underground  storage  tanks 
generally  no  longer  face  dual  Federal 
and  State  compliance  requirements, 
thereby  reducing  overall  compliance 
costs.  Thus,  today's  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  small  govenunents  may 
own  and/or  operate  underground 
storage  tanks  or  that  will  become  subject 
to  the  requirements  of  an  approved  State 
underground  storage  tank  program. 
However,  such  small  governments 
which  own  and/or  operate  underground 
storage  tanks  are  already  subject  to  the 
requirements  in  40  CFR  part  280  and  are 
not  subject  to  any  additional  significant 
or  unique  requirements  by  virtue  of  this 
program  approval.  Once  EPA  authorizes 
a  State  to  administer  its  own 
underground  storage  tank  program  and 
any  revisions  to  that  program,  these 
same  small  governments  will  be  able  to 
own  and  operate  their  underground 
storage  tanks  under  the  approved  State 
program,  in  lieu  of  the  Federal  program. 

Certification  UiMer  the  Kagulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
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economic  impact  on  a  substantial 
niunber  of  small  entities.  EPA 
recognizes  that  small  entities  may  own 
and/or  operate  USTs  that  will  become 
subject  to  the  requirements  of  an 
approved  stale  UST  program.  However, 
since  such  small  entities  which  own 
and/or  operate  USTs  are  already  subject 
to  the  requirements  in  40  CFR  Part  280, 
this  authorization  does  not  impose  any 
additional  burdens  on  these  smell 
entities.  This  is  because  EPA's 
authorization  would  result  in  an 
administrative  change  (i.e.,  whether 
EPA  or  the  state  adininisters  the  UST 
program  in  that  state),  rather  than  result 
in  a  change  in  the  substantive 
requirements  imposed  on  small  enUties. 
Once  EPA  authorizes  a  state  to 
administer  its  own  UST  program  and 
any  revisions  to  that  program,  these 
same  small  entities  will  be  able  to  own 
and  operate  their  USTs  under  the 
approved  slate  program,  in  lieu  of  the 
federal  program.  Moreover,  this 
authorization,  in  approving  a  state 
program  to  operate  in  lieu  of  the  federal 
program,  eliminates  duplicative 
requirements  for  ownere  and  operatore 
of  USTs  in  that  particular  state. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act.  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Purauant  to  the  provision 
at  5  U.S.C  60S(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  approves 
the  Delaware  program  to  operate  in. lieu 
of  the  federal  program,  thereby 
eliminating  duplicative  requirements  for 
ownere  and  operatore  of  USTs  in  the 
state.  It  does  not  impose  any  new 
burdens  on  small  entities.  'This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  |lfbtection, 
Administrative  Practice  and  Procedure, 
Hazardous  Materials,  State  Program 
Approval,  Underground  Storage  Tanks. 

Authority:  This  ootice  is  issued  under  the 
authority  of  Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  as  amended 
42  U.S.C.  6991c. 

Dated:  |uiy  26,  1996. 
W.  Michael  McCabe. 
Begional  Administrator. 
IFR  Doc.  96-19S45  Filed  6-2-96;  8:45  ami 
■Lutaoaoci 


FEDERAL  EMERGENCV 
MANAGEMENT  AQENCY 

44CFRPwt67 
[Docket  No.  FEIIA-7188I 

PropoMd  Flood  Elevation 
Determinatione 

AOBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  informaUon  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  quaUfy  or 
remain  qualified -for  partidpalion  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  follotving  table. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  S.W., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPt-EMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

Tliese  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  Uie 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The         , 
community  may  at  any  time  enact 
stricter  requirements  of  its  ovm,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 


meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insiuance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  EnvironmeBtal  Policy  Ad 

This  proposed  rule  is  categorically 
excluded  fiom  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  enviroiunental 
impact  assessment  has  been  prepared. 

Regnlatory  Flexibility  Act 

The  Acting  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  Is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973, 42  U-S.C  4104, 
and  are  required  to  establish  and 
maintain  community  eligibiUty  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  1261Z,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Cider 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

Tills  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subiecis  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  97— (AMENDED) 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authorily:  42  U.S.C.  4001  et  aaq.: 
Reoiganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329:  E.a  12127.  44  FK  19367. 
3  CFR.  1979  Comp..  p.  376. 

I  (7.4   [Amamtod] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


40596  Federal  Kegiater  /  Vol.  61.  No.  151  /  Monday,  August  5,  1996  /  Proposed  Rules 


SMa 

aiy/lownteauity 

Source  ol  lloodkig 

Location 

f  Oeplh  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

ExislmQ 

ModUied 

Aiizona     

Santa  Ouz  County 
(Unincarparated 
Areas). 

^anta  Cru2  Rhlfir 

At  Santa  Cnjz-Pima  County  limits 

•3,028 

•3,032 
•3,034 

•3,039 

•3.042 

•3,032 
•3.034 

•3.036 

•3.029 

At  mnfluance  witfi  Sooori  Wash 

•3,035 

Approximately  600  feet  upstream  of  con- 
fluehce  with  Sopor  Wash. 

convergence  with  How  east  of  Southern 
PanfiR  Railroad. 

At  convergence  with  flow  east  of  South- 
em  Pacific  Railroad. 

At  confluence  with  Santa  Cnjz  River  

Approximately  250  feet  upstream  of 
Santa  Cruz  River. 

Approximately  530  feel  upstream  of 
Santa  Cnjz  River. 

•3,037 
•3,040 

•3,042 

•3,036 
•3,036 

•3,036 

Maps  are  avalaljle  lor  inspecUcn  al  the  Santa  Cniz  County  Flood  Control  Distiict  and  Flood  Plain  Administration,  2150  North  Congress  Drive, 

Nogales.  Arizona. 
Send  comments  to  The  Honor^)le  Ronald  R.  Monies,  Chaimian,  Santa  Cniz  County  Board  of  Suponrisors.  2150  North  Congress  Drive, 

Nogales,  Arizona  86621. 

•351 


CaMomia 


Alameda  County 
(Unincorporated 
Areas). 


Arroyo  Mocho. 


Arroyo  Las  Positas 

Collier  Canyon  Creek  . 


Collier  Canyon  Tributary 


At  corporate  timil  with  City  of  Pleasanton 
(500  feet  upstream  of  confluence  of  Ar- 
royo l.as  f^isitas). 

Just  upstream  of  El  Charro  Road  

At  confluence  with  Arroyo  Mocho  

Just  downstream  of  El  Chano  Road 

At  confluence  of  Collier  Canyon  Tributary 
at  Las  Positas  College  Road. 

Approximately  5,000  feet  upstream  of 
Las  Positas  College  Road. 

Approximately  1,000  leet  upstream  of 
confluence  with  Collier  Canyon  Creek. 

Approximately  500  feet  south  of  bend  in 
Haitman  Road. 


•353 


•356 
•352 
•356 


fk>ne 
None 
None 


•357 
•345 
•355 
•443 

•490 

•455 

•534 


Maps  are  available  tor  inspection  at  the  Public  Works  Agency,  Alameda  County,  399  Elmhurst  Street,  Hayward,  California. 
Send  comments  to  The  Honorable  Susan  S.  Muranisha,  County  Administrator,  Alameda  County,  1221  Oak  Street,  Suite  555,  Oakland,  Cali- 
tomia  94612. 


CaMomia 


Dublin  (City)  Ala- 
meda County. 


Dublin  Creek . 

LineJ-1 

Line'j-3.. 

Line  J-4 

Line  J-5 


Just  west  of  Interstate  Highway  580  and 

Interstate  Highway  680  Interchange. 

Just  upstream  of  Donlon  Way 

Approximately   1,000   feet  upstream  of 

Oonton  Way. 

At  confkience  with  Alamo  Canal  

Approximately    300    feet    upstream    of 

Bellina  Street. 
Al  conftuence  with  Line  J-1  (just  north  of 

Amador  Valley  Boulevard). 

Just  upstream  ol  Stlvergate  Drive ,. 

At  confluence  with  Line  J-3  

At  Silvergale  Drive  (extended)  

Just  west  of  Ramon  Road 


None 

None 
l^one 

None 
l^one 

•338 

None 
•359 
f^one 
None 


•332 

•380 
•382 

•328 
•405 

•339 

•420 
•359 
•362 
•386 


Maps  are  available  for  Inspectmn  at  the  BuikUng  Departmerit,  City  of  OubKn,  (ay  Hall,  100  Civic  Plaza,  DubHn,  CaMomia. 
Send  comments  to  The  Honorable  (3uy  S.  Houston,  Mayor,  City  of  Dublin,  P.O.  Box  2340,  Dublin,  Califomia  94568. 


CaMomia 

Ijvennore  (City)  Al- 
ameda County. 

Collier  Canyon  Creek 

Just  north  of   Interstate   Highway  580 
frontage  road. 

•417 

•412 

Just  downstream  of  Collier  Canyon  Road 

•432 

•437 

At  confluence  of  Colfier  Canyon  Tributary 

None 

•443 

Maps  are  available  for  inspectkxi  at  the  Planning  Department.  City  of  Livennore,  1052  South  Livennore  Avenue,  Livermore,  California. 
Send  comments  to  The  Honorable  Cathie  Brown,  Mayor,  City  ol  Livermore,  1052  South  Livennore  Avenue,  Livennore,  Califcvnia  94550. 


(CaMomia 


Santa  Clara  County 
(Unincorporated 
Areas). 


Berryessa  Clreek . 


At  confluence  with  Penitencia  Creek 


•12 
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City/lown/oounty 


Source  of  floodhig 


Location 


t  Depth  in  feel  above 

ground. 'Elevalian  in  fast. 

(NGVD) 


ExMng 


•12 


Arroyo  De  Los  Cochas  . 


Approximately   1,000  feet  upstream  ol 
confluence  with  Penttenda  Oeek. 

Just  upstream  of  Los  Coches  Street 

Just  upstream  of  confluence  of  Piedmortt 
Creek. 

At  confluence  with  Berryessa  Oeek 

Appeoximately  200  feel  upstream  of  OM 
Piedmont  Road. 

At  confluence  with  Berryessa  Creek 

Approximatety  800  feet  upstream  of  Inter- 
state Highway  680. 
Maps  are  available  for  inspectnn  at  the  Offwe  of  the  C»i  Engineer,  Oty  of  Milpilas,  455  East  Calaveras  Boulevard,  Mi^iitas,  Calikxnia. 

Send  comments  to  The  Honorable  Lawrence  M.  Moore,  City  Manager,  City  of  MHpitas,  455  East  Calaveras  Boulevard,  Milpitas,  CaMomia 
95035. 


Calera  Creek  . 


•29 

•34 


None 


None 
None 


13 


•30 
•34 


•30 
145 


•13 
•120 


Caitomia 


Mountain  View 
(C^)  Santa  Clara 
County. 


Permanente  Oeek 


•8 


Approximately  1,100  feel  upstream  of 
Shoreline  Partcway. 

At  U.S.  Route  101  (Bayshore  Freeway) 

Just  downstream  of  Ampltitlieater  Park- 
way. 

Approximately  850  feet  upstream  of  Am- 
phitheeler  Partway. 

Approximately  500  feet  downstream  ol 
Amphjihealer  Paritway. 

Approximately  850  feet  upstream  of  Am- 
phitheater Parkway. 

Maps  are  available  for  inspection  at  the  Department  ol  Pubflc  Works,  500  Castro  Street,  Mountain  View,  Catlomia. 

Send  comments  to  The  Honorable  Ralph  FaravelK,  Mayor,  City  of  Mountain  View,  P.O.  Box  7540,  Mountain  View,  CaMomia  9403»-754a 


Permanente  Creek-East 
Overtiank. 


Permanente  Creek-West 
Oveitiank. 


Approximalely  1,4(X)  feet  downstream  of 
Shoreline  Paritway. 


•18 
None 


None 


None 


CaMomia  

Sunnyvale  (City) 
Santa  Clara 
County. 

Sunnyvale  East  Channel 

Sunnyvale  West  Channel 
San  Francisco  Bay 

At  confluence  with  Guadakipe  Skwgh 

Tasman  Drive. 

Al  confluence  with  Moftett  Channel  

Approximately  300  feet  upstream  of  Oitiit 

Court. 
At  Sunnyvale 

None 

None 

None 
Nona 

•7 

•8 

•18 

•8 
•26 

•8 

Maps  are  available  kx  inspectkxi  at  the  Department  ol  PubNc  Works,  City  of  Sunnyvale,  456  West  dive  Avenue,  Sunnyvale.  Caitomia. 
Send  comments  to  The  Honorabto  fkibin  Parker,  Mayor,  City  of  Sunnyvale.  P.O.  Box  3707,  Sunnyvale,  CaMomia  94068-3707. 


Colotado 

El  Paso  County 
(Unincorporated 

Bear  Creek 

At  confluence  with  Fountain  Oedc 

•5.932 

•5338 

Areas). 

Just  atx)ve  Eighth  Street 

•5,979 

•5,978 

•5,986 

•5,985 

EitfUh  Street. 

Black  Forest  Creek. 

/^jproximataly  160  feel  upstream  01  con- 
fluence with  Monument  Creek. 

Nona 

•6  657 

Approximately    1,840   feet   upstream   6f 

None 

•7,036 

Qleneagle  Drwe. 

Black  Forest  Creek- 

At  confluence  with  Black 

None  

•6.966 

Baptist  Road 

Forest  Oeek. 

Tributary 

Approximately  250  feet  upstream  of  Cell- 

None 

•7,160 

ic  Court. 

Black  Forest  Oeek-MkMto 

Just  upstream  of  Interstate  Highway  25 

None 

•6,725 

Tributvy. 

Approximalely    100    leet    upstream    of 

None 

•8308 

Westthester  Drive. 

* 

Cimp  Oe^ 

*6110 

•6.110 

*626Z 

•6.288 

« 

•6J14 

•M14 

40998 
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State 


CRyAonm/caunty 


Sowce  ol  flooding 


OryMalCraak. 


Ciystal  Creek-Split  Flow 
Channel. 


DMy  Woman  Creek  . 


Dirty  Woman  Creek-Lalce 
Fortt 


Diity  Woman  Creek-Mkt- 
dtoFOik. 


Dirty  Woman  Creek-Norti) 
Forte 


Dir^  Woman  Craak-Soulti 
FortL 


FisheCs  Canyon-AtxMe 
Loomis  Avenue. 


Fistwr's  Canyoft-SouUi 
Branch. 


Approximately    1.5    miles   upstream    ol 

Gateway  Road. 

At  confluence  with  Monument  Lake 

Approximateiy  800  feet  upstream  of  Dear 

Creek  Road. 
At  confluence  with  IMty  Woman  Creek  ... 

Approximately   1,000  (eel   upstream  of 

frontage  rcMd. 

At  confluence  with  Monument  Creek  

Approximately  2,150  feel  upstream  of 

Furrow  Road. 
At  convergence  with  Dirty  Woman  Creek 

Approximately    340    feet    upstream    of 

Woodmoor  Drive. 
At  confluence  with  Dirty  Woman  Creek  ... 

Approximately  1,050  feet  upstream  of 
Furrow  Road. 

At  confluence  with  Dirty  Woman  Craek- 
MkkfleFoik. 

Approximately  1 .3  miles  upstream  of  Au- 
gusta Drive. 

At  confluence  with  Dirty  Woman  Creek  ... 


Maps  are  availab4e 
Serxl  comments  to 
lado  80903. 


Approximalely  975  feet  upstream  of  Fur- 
row Road. 

Douglas  Creek  South Approximately  4,250  feet  upstream  of 

confluence  with  liikjnument  Creek. 
Just  upstream  of  Holland  Paik  Boulevard 
1320  feet  upstream  of  Airowswest  Drive 
Approximately   3,650  feet  upstream  of 

Loomis  Avenue. 
Approximately    600    feet    upstream    of 

Clieyenne  Meadows  Road. 
At    confluence    with    Fisher's    Canyon- 

Atx>ve  Loomis  Avenue. 
Approximately  140  feet  upstream  of  Wyo- 
Mfe  Drive. 

Pine  Creek At  confluence  with  Pine  Creek 

Just  upstream  of  Interstate  Highway  25 
Approximately    600    feet    upstream    of 
Academy  Boulevard. 

Pine  Creek  Tttxitary  ._ At  confluence  with  Pine  Creek _ 

Approximately  1  mile  upstream  ol  con- 
fluence with  Pine  Creek. 

Suthertand  Creek  Approximately  0.25  mUe  upstream  of  cat>- 

fluence  with  Fountain  Creek. 
Approximately   1,250  feet  upetream  of 
Crystal  Hills  Boulevard. 

kx  inspecflon  at  the  a  Paso  County  Regkmal  BuiMkig  OHice,  101  West  Costilla,  Cokjrado  Springs,  Cok)rado. 
The  hkxKxaUe  Lnen  WhUtemore,  Chairman,  B  Paso  County  Commisskmers,  27  East  Vennijo,  Cokirado  Springs, 


*  Depth  in  taal  above 

ground.  'Bevatkn  in  feet. 

(NQVO) 


Exisling 


•6.521 


•6,524 


•6,920 
^klne 

•6,922 
•7,138 

None 

•7,000 

None 

•7,061 

None 
Non6 

•6,889 
•7,320 

None 

V.006 

None 

•7^70 

None 

•7,142 

None 

V,336 

l4ona 

•7,156 

None 

•7,385 

None 

•7,153 

None 

•7,320 

•6,212 

•6,212 

■6,251 
None 
None 

•6,254 
•8,428 
•5,913 

Hone 

•5.938 

l4one 

•5,930 

None 

•5,956 

■6,282 
■6,302 
Non6 

•6,282 
•6^96 
•6,441 

None 
Non6 

•6,367 
•6,467 

■6,275 

•6,277 

6,50e 

•6,505 

Cok)- 


kWK) 

Belevue  (City) 
Blaine  County. 

Big  Wood  River 

corporate  limits. 

•5,126 

•5,126 

•5,141 

•5,141 

- 

At  Broadkxd  Road 

•5,164 

•5.162 

Appnxdmately   1,050  leet  upelrawi  of 

•5,170 

•5.167 

Broadtord  Road. 

Maps  are  avaiable  tor  inspectwn  at  117  Pine,  Belevue,  Maho. 

Send  commena  to  The  Honorable  Dennis  Wright,  Mayor,  City  of  Balevue,  P.O.  Box  449.  Belevue,  klaho  83313. 


County  (Un- 
inoorporated 
Areas). 


Big  Wood  River  . 


•5,164 


•5,164 
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State 


City/lown/oounty 


Source  of  floodkig 


Big  Wood  River  Overflow 
Channel. 


601 
Bridge. 

At  Cn)y  Oeek  Road 

At  Deer  Creek  Road  (new  road) 

At  Stanmalher  Drive 

At  East  Fork  Road  . 


Just  upstream  of  Hulen  Meadows  Road 
Approidmately  SO  leet  upstream  of  State 

Highway  75. 
Approximalely  270  feet  downstream  of 

U.S.  Highway  93. 
Just  downstream  of  Broadtord  Road 

Just  downstream  of  Broadtord  Road 
(second  crossing). 

At  an  unnamed  road  tocated  just  down- 
stream of  Manmolh  Guk:h. 

At  divergence  from  Big  Wood  River  Just 
upstream  of  Star  Bridge. 

At  Aspen  Lakes  Drive 


Aspen  Lakes  Drive  Over- 
flow Channel. 

Approximately  2,400  leet  upstream  vt 
Aspen  Lakes  Drive. 

At  confluence  with  Big  Wood  River 

LitHe  wood  River .._ Approximately    100    leet    upstream    of 

downstream  limit  ol  detailed  study. 
Approximately  13,900  feet  upstream  of  None  •5,063 

downstream  limit  of  detailed  study. 
Maps  are  avaiialile  for  inspectren  at  206  First  Avenue  South,  HaHey,  klaho. 

Send  comments  to  The  Honorable  Leonard  Hartllg,  Chaimian,  Blaine  County  Board  ol  Commisskxiers,  P.O.  Box  400,  Haley,  Idaho  83333. 


1 0mm  ki  ia«  above 

ground.  •Bevabon  in  test 

(NGVD) 


Exisling 


•5,237 


•5,238 


•5,306 
•5,412 
•S.498 
•5347 
•5,933 
•6,153 

•5J03 
•Mil 
•BAM 
•5346 
•5*33 
•6,152 

•6,225 

•6^19 

•5,16» 

•6,1«0 

•5,196 

•5,193 

•5,211 

•5^05 

•5^37 

•5,238 

•5,352 

•5JS2 

•5J86 

•5,366 

•5,377 
none 

•5378 
•5,001 

Hailey  (City)  Blaine 
County. 


Big  Wood  River  . 


At  the  downstream  corporate  Hmits  . 


At  the  Chestnut  Street  Extenston 

At  the  Walnut  Street  Extenston _. 

Maps  are  available  lor  inspectkm  at  the  City  of  Hailey,  1 15  South  Main.  Hailey,  ktaho. 

Send  comments  to  The  Honorable  Steve  Keams,  Mayor,  City  of  Hailey,  P.O.  Box  945,  Hailey,  Waho  83333. 


•5,276 

•5,294 
•5,301 


•5^72 


•5,293 
•5300 


Idaho 


Ketchum  (Oty) 
Blaine  Coutity. 


Big  Wood  IVver  . 


Approximately  940  leet  downstream  of 

Koa  Bridge. 
Approximalely    80    feet    upstream    of 

Springs  Road. 
Approximately    50    feet    upstream    of 

Adams  Guk^  Road. 
Approximately  2,190  leet  upstream  ol 

Adams  Gulch  Road. 
Maps  are  available  for  inspectkm  at  480  East  Avenue  North,  Ketchum,  Idaho. 

Send  comments  to  The  Honorable  Guy  Coles,  Mayor,  Oty  of  Ketchum,  P.O.  Box  2315,  Ketchum,  kjaho  83340. 


•5,719 

•5.717 

•5313 

•6311 

•S374 

5372 

•5372 

•5392 

Texas  . 


Denton  County  (Un- 
incorporated 
Areas). 


Graveyard  Branch 

Loving  Branch  

Ray  Roberts  Lake  . 
Stream  WB-1 „ 

Whites  Branch 


Approximately  1.43  rnlles  downstream  of 

None 

•615 

U.S.  Highway  377. 

Approximately  2,700  feet  downstreem  of 

None 

•629 

U.S.  Highway  377. 

Approximately  1,700  feet  downstream  of 

None 

•625 

Post  Oak  Une. 

Just  upstream  of  l^>st  Oak  Lane  

•635 

Atong  entire  shoreline  ol  Ray  Roberts 

•643 

•646 

.  Lake  above  Ray  Roberts  Dam. 

None 

•594 

Jetter  Road. 

None 

•614 

Jetter  Road. 

Approximately  2,100  feet  downstream  of 

Nona 

•596 

Stock  Tank  Dam. 

Approximately  100  feet  downstream  of 

None 

•607 

Stock  Tank  Dam. 

40600 
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Stala 

City/lo«ni/counly 

Souice  of  lloodkig 

Locatian 

*  Depth  m  leet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

ModMed 

Approximately  SO  toet  upstream  ol  pri- 
vate drive. 

Approximately  ISO  feet  dotvretream  ol 
QIanviaw  Road  N. 

Approximately  1,100  feel  upstream  ol 
Glenview  Road. 

Approximately  4,600  leet  upstream  ol 
Glenview  Road. 

None 
None 
None 
None 

•621 
•632 
•637 
•651 

UiQS  are  available  for  inspection  at  the  Denton  County  Government  Center,  306  l^oith  Loop  288,  Suite  1 1S.  Denton,  Texas. 
Send  comments  to  The  Honorable  Jeff  A.  Moseley,  Denton  County  Judge,  1 1 0  West  Hickory,  Denton,  Texas  76201 . 


Denton 
(City)Oentan 
County. 


GraveyaTO  Branch  . 


Approximately  4,400  feet  downstream  of 
U.S.  Highway  377. 

Approximately  1,800  feet  downstream  ol 

U.S.  Highway  377. 
Approximately  200  leet  upstream  o(  Mie- 

souri-Padtic  Railroad. 


None 


None 


None 


•623 

•633 
•643 


Mi^s  are  available  for  inspection  at  the  City  of  Denton,  City  HaH,  215  East  McKinney,  Denton.  Texas. 

Send  comments  to  The  Honorable  Bob  Casdebeiry,  Mayor,  City  ol  Denton,  City  HaH,  215  East  McKinney,  Denton,  Texas  76201. 


Texas  . 


Hickory  Creek 
(Town)  Denton 
County. 


Lewisvile  Lake  . 


Akxig  entire  slwreline  ol  LewisviHe  Lake 
within  the  Town  of  Hickory  Creek. 


None 


•537 


Maps  are  available  lor  inspectkxi  at  ttie  Town  ol  Hnkory  Creek,  8696  Stemmons  Freeway,  HKkory  Creek,  Texas. 

Send  comments  to  The  Honorable  Mamurene  Matthews,  Mayor,  Town  of  HKkory  Creek,  P.O.  Box  453,  Lake  Dales,  Texas  75065. 


Highland  Village 
(City)  Denton 
County. 

Copperas  Branch  

Brazos  Boulevard. 

•537 

•537 

Approximately  100  feet  downstream  of 

None 

•547 

Brazos  Boulevard. 

Approximately  125  leet  upstream  ol  Braz- 

None 

•556 

os  Boulevard. 

Approximately  75  leet  upstream  ol  Crip- 

None 

•568 

ple  Creek  Lane. 

Approximately  75  leet  upstream  of  Cuero 

None 

•576 

Place. 

Maps  are  available  for  inspection  at  the  City  of  Highland  Village,  City  Hall,  1800  F.M.  407,  Highland  Village,  Texas. 

Send  comments  to  The  Honorable  Charles  Turner.  Mayor,  City  ol  Highland  Village,  CSty  HaH,  1800  F.M.  407,  Highland  Village,  Texas  75067. 


Texas  

Little  Elm  (Town) 
Denton  County. 

Cottonwood  Branch 

State  Route  423. 

None 

•539 

None 

•544 

* 

State  Route  423. 

Approximately  400  feet  upstream  of  State 

None 

•552 

Route  423. 

Maps  are  available  lot  inspectkin  at  the  Town  ol  Little  Ekn,  City  Hat,  109  Hardwicke,  Little  Elm,  Texas. 

Send  comments  to  The  Honorable  Jim  Peley,  Mayor,  Town  ol  LitUe  Elm,  P.O.  Box  129,  Little  Elm,  Texas  75068. 


Texas 


Sanger  (City)  Deri- 
ton  County. 


Clear  Creek  . 


Approximately  400  leet  upstream  of  Old 

U.S.  Highway  77. 
Approximately  300  feet  upstream  of  Inter- 
state Highway  35. 

Maps  are  available  lor  inspecUon  at  the  City  of  Sanger,  City  Hall,  201  Bolivar  Street,  Sanger,  Texas. 
Send  comments  to  The  Honorable  Nel  Armstrong,  Mayor,  City  of  Sanger,  P.O.  Box  578,  Sanger,  Texas  76266. 


None 


•618 
*620 


The  Cokxiy  (City) 
Denton  County. 

At  McKamy  Road  

•561 

•561 

Approximately  200  leet  downstream  ol 

None 

•566 

Burlington  Northern  Railroad. 

Just   upstream   of   Burlington   Northern 

•567 

•567 

• 

Railroad. 
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State 


City/towfVcounty 


Source  of  fkxxfng 


Location 


>  Depth  in  feet  above 

ground.  •Elevation  in  feeL 

(NGVD) 


Existing 


MudUied 


Maps  are  available  for  inspection  at  the  City  of  The  Cokxiy,  City  Hall,  5151  North  Cok>ny  Boulevard,  The  Cotony,  Texas. 
Send  comments  to  The  Honorable  William  W.  Manning,  Mayor,  City  of  The  Cokxiy,  City  Hall,  5151  North  Cokxty  Boulevard,  The  Cokxiy, 
Texas  75056. 


(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  "Flood  Insurance.") 

Dated:  July  26, 1966. 
Richard  W.  Krimm, 

Acting  Associate  Director  for  Mitigation. 
(FR  Doc  96-19816  Filed  8-2-96;  8:4S  am) 
BiujNa  cooe  •ns-04^ 
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FadanlRagMv 

Vol.  61,  No.  151 
Monday,  August  S,  19fl6 


TNs  sactto)  o«  the  FH>ERAL  REQISTER 
oorHains  docunwnls  olher  Itian  rulas  or 
prapoMd  rulas  that  ara  appKcabla  to  the 
public.  Notices  o<  hearings  and  investigaliora, 
oommiltee  meetings,  agency  dedsiom  and 
ruings,  deiegationa  o(  authority,  filing  of 
petldans  and  applications  and  agency 
statements  ot  organizainn  and  furKtions  are 
exampies  of  documents  appearing  in  this 


DEPARTMBIT  OF  AGRICULTURE 

FofMtSwvica 

Ertimlon  of  CwMn  Timber  Sal* 
Contract*;  Finding  of  Substantial 
PuMldntarMt 

AOaiCY:  Forest  Service,  USDA. 
ACTKIN:  Notice  of  additional  extension. 

SUMIARY:  Government  indices  indicate 
a  major  downtown  in  the  lumber  market 
during  1994  and  1995.  While  many 
N9tional  Forest  System  timber  sale 
contracts  contain  provisions  to  extend 
termination  dates  during  severely 
declining  markets,  the  mechanisms  used 
in  some  areas  of  the  country  to  measure 
severely  declining  markets  do  not 
appear  to  measure  the  softwood  lumber 
market.  Accordingly,  on  April  2,  1996, 
the  Under  Secretary  of  Agriculture 
determined  that  it  was  in  the  substantial 
overriding  public  interest  to  extend  for 
120  days  certain  National  Forest  System 
limber  sale  contracts  which  were 
awarded  prior  to  January  1, 1995),  in 
order  to  evaluate  alternatives  to  existing 
market-related  contract  term  addition 
rules  for  both  existing  and  new 
contracts.  The  study  indicates  that 
contract  extension  is  the  best  alternative 
to  address  existing  contracts. 
Accordingly,  the  Chief  of  the  Forest 
Service  is  now  granting  an  additional 
extension  of  1  year  for  contracts 
awarded  prior  to  January  1, 1995,  except 
for  salvage  sales  and  sales  in  western 
Washington  and  western  Oregon.  The 
intended  effect  is  to  minimize  contract 
defaults,  mill  closures,  and  company 
bankruptcies. 

DATES:  The  Chiefs  new  determination 
was  made  on  |uly  31, 1996. 
FOn  FURTHER  INFOnMATK>N  CONTACT:  ReX 
Baumback.  Timber  Management  Staff, 
Forest  Service,  USDA,  (202)  205-0855. 
SUPPLBMBfTARY  INFORMATION:  The  Forest 
Service  sells  limber  from  National 
Forest  System  lands  to  individuals  or 
companies.  Each  sale  is  formalized  by 


execution  of  a  contract  between  the 
purchaser  and  the  Forest  Service.  The 
contract  sets  forth  the  explicit  terms  and 
provisions  of  the  sale,  including  such 
matters  as  the  estimated  volume  of 
limber  to  be  removed,  period  for 
removal,  price  to  be  paid  to  the 
Government,  road  construction  and 
logging  requirements,  and 
environmental  protection  measures  to 
be  taken.  The  average  contract  period  is 
approximately  3  years,  while  a  few 
contracts  have  terms  of  7  or  8  years. 

The  National  Forest  Management  Act 
of  1976  (16  U.S.C.  472a(c))  provides  that 
the  Secretary  of  Agriculture  shall  not 
extend  any  timber  sale  contract  period 
with  an  original  term  of  2  years  or  more, 
unless  Ihe  purchaser  has  diligently 
performed  in  accordance  with  an 
approved  plan  of  operations  or  the 
"substantial  overriding  public  interest" 
justifies  the  extension.  The  authority  to 
make  (his  determination  has  been 
delegated  to  the  Chief  of  the  Forest 
Service  (7  CFR  2.60). 

Government  indices  indicate  a  major 
downturn  in  the  softwood  lumber 
market  occurred  during  1994  and  1995. 
During  this  period,  price  indices  have 
declined  approximately  25  percent. 
Rules  at  36  CFR  223.52  permit 
extensions  when  Forest  Service  officials 
determine  that  adverse  wood  product 
market  conditions  have  resulted  in  a 
drastic  decline  in  wood  product  prices. 
Under  contract  procedures,  the  Douglas 
fir  dressed  lujnber  price  index 
(commodity  code  081101)  used  to 
measure  severe  market  decUnes  in 
western  Oregon  and  western 
Washington  has  reflected  the  market 
decrease.  Timber  sale  purchasers  in  this 
area  have  received  1  year  of  additional 
contract  time,  if  requested.  However,  the 
indices  used  to  measure  severe  market 
decUnes  in  other  parts  of  the  country  do 
not  appear  to  be  as  predictable  an 
indicator  of  market  declines  as  the 
index  used  in  the  Pacific  Northwest.  As 
a  result,  timer  sale  purchasers  outside  of 
the  PaciHc  Northwest  have  not  received 
any  additional  time  to  complete  their 
contracts,  and  some  of  these  purchasers 
are  facing  contract  defoult,  mill  closure, 
and  bankruptcy.  It  has  been  determined 
that  additional  contract  time  will  assist 
these  purchasers  by  giving  them  more 
time  in  which  the  market  may  improve 
.  or  in  which  they  can  mix  their  high- 
priced  sales  with  lower  priced  sales. 


Accordingly,  based  on  a  study  of 
alternatives  and  current  rules  at  36  CFR 
223.115,  the  Chief  of  the  Forest  Service 
has  made  a  finding  that  there  is  a 
substantial  overriding  public  interest  in 
extending  sales  for  1  year.  This 
determination  does  not  apply  to 
contracta  that  were  previously  extended 
under  market-related  contract  term 
addition  contract  provisions  or  to 
salvage  sale  contracts  that  were  sold 
with  the  objective  of  harvesting 
deteriorating  timber.  In  addition  to 
extending  contracts  pursuant  to  the 
Chiefs  finding,  periodic  payments  will 
be  deferred  for  1  year  on  the  extended' 
sales.  To  receive  the  extension  and 
periodic  payment  deferral,  purchasers 
must  request  the  extension  in  writing 
and  agree  to  release  the  Forest  Service 
from  damages  for  the  replacement  cost 
of  timber  if  the  contract  is  canceled  in 
the  future.  The  text  of  the  finding,  as 
signed  by  the  Chief,  is  set  out  at  the  end 
of  this  notice. 

Dated:  July  31, 1996. 
Gray  F.  Reynolds. 
Acting  Chief, 

Determination  of  Substantial 
Overriding  Public  Interest  for 
Extending  Csitain  Timber  Sale 
Contracts 

Government  indices  indicate  a  major 
downturn  in  the  lumber  market  has 
occurred  during  1994  and  1995.  While 
many  Forest  Service  timber  sale 
contracts  contain  provisions  to  extend 
termination  dates  during  severely 
declining  markets,  the  mechanisms  used 
in  some  areas  of  the  country  to  measure 
severely  declining  markets  do  not 
appear  to  measure  the  softwood  lumber 
market. 

Periodically,  lumber  markets  may 
experience  severe  declines  in  prices. 
Based  on  Bureau  of  Labor  Statistics 
producer  price  indices,  the  lumber 
market  peaked' in  January  1994.  During 
1994  and  1995,  price  indices  have 
declined  approximately  25  percent.  The 
I}ouglas  fir  dressed  lumber  price  index 
(commodity  code  081101)  used  to 
measure  severe  market  declines  in 
western  Oregon  and  western 
Washington  has  reflected  the  market 
decrease.  Timber  sale  piuchasers  in  this 
area  have  received  1  year  of  additional 
contract  time,  if  requested.  However,  the 
indices  used  to  measure  severe  market 
declines  in  other  parts  of  the  country  do 
not  appear  to  measure  the  softwood 
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lumber  market  as  well  as  the  index  used 
in  the  Pacific  Northwest. 

Until  April  2,  when  the  Under 
Secretary  of  Agriculture  extended  their 
contracts  for  120  days,  timber  sale 
purchasers  outside  of  the  Pacific 
Northwest  had  not  received  any 
additional  time  to  complete  their 
contracts.  Some  of  these  timber  sale 
purchasers  are  still  facing  contract 
default,  mill  closure,  and  bankruptcy.  A 
contract  extension  would  assist  these 
purchasers  by  giving  additional  time  in 
which  the  market  may  improve  or  in 
which  they  could  mix  their  high-priced 
sales  with  lower-priced  sales. 

The  Government  benefits  if  defoulted 
timber  sale  contracts,  mill  closures,  and 
bankruptcies  can  be  avoided  by  granting 
contract  extensions,  because  having 
nimierous,  economically  viable  timber 
sale  purchasers  both  maintains  market 
opportunities  and  increases  competition 
for  National  Forest  System  timber  sales. 
These  bctors  result  in  higher  prices 
paid  for  such  timber.  In  addition,  the 
Government  would  avoid  the  difficult 
and  expensive  process  of  collection 
contract  default  damages. 

Therefore,  punuant  to  16  U.S.C.  47Za, 
36  CFR  223.115,  and  the  authority 
delegated  to  the  Chief  at  7  CFR  2.60, 1 
have  determined  that  it  is  in  the 
substantial  overriding  public  interest  to 
extend  for  l  year  National  Forest  System 
timber  sale  contracts  that  were  awarded 
prior  to  January  1, 1995.  This  finding 
does  not  apply  to  contracts  in  western 
Washington  and  western  Oregon  that 
have  been  previously  extended  under 
market-related  contract  term  addition 
contract  provisions  or  to  salvage  sale 
contracts  that  were  sold  with  the 
objective  of  harvesting  deteriorating 
timber.  For  those  contracts  extended 
pursuant  to  this  finding,  periodic 
payments  also  will  be  deferred  for  1 
year.  To  receive  the  extension  and 
periodic  payment  deferral,  purchasers 
must  make  written  request  and  agree  to 
release  the  Forest  Service  from  damages 
for  the  replacement  cost  of  timber  if  the 
contract  is  canceled  in  the  future. 

Daliid:  July  31, 1996. 
Gray  r.  RaynaUa, 
Acting  Chief. 

IFR  Doc.  96-19915  Filed  S-1-96:  2:36  pm| 
■Luta  COM  Mw-ti-a 


ARCHITECTURAL  AND 
TRAHSPORTATWN  BARRIERS 
COMPLIANCE  BOARD 

ADAAG  Review  Adviaofy  Coimnitlae, 
Meeting 

AOENCY:  Architecttual  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  gives  notice  of  the 
dates  and  location  of  the  meetings  of  the 
ADAAG  Review  Advisory  Conmiittee. 
DATES:  The  ADAAG  Review  Advisory 
Committee  will  meet  on  August  26,  27, 
and  28, 1996.  The  August  26  meeting 
will  begin  at  9:00  a.m.  and  end  no  later 
than  5:00  p.m.  The  August  27  and  28 
meetings  will  begin  at  8:30  a.m.  and  end 
no  later  than  5:00  p.m. 
ADDRESSES:  The  meetings  will  be  held 
in  the  lower  level  board  room  at  the 
National  Association  of  Home  Builders, 
1201 15th  Street,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
fiuther  information  regarding  the 
meetings,  please  contact  Maraha  Mazz, 
Office  of  Technical  and  Information 
Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  (202)  272-5434  ext.  21 
(voice);  (202)  272-5449  (TTY).  This 
dociiment  is  available  in  alternate 
formats  (cassette  tape,  braille,  large 
print,  or  computer  disk)  upon  request. 
SUPPLBHENTARY  INFORMATKIN:  \n 
September  1994,  the  Access  Board 
established  an  advisory  committee  to 
review  the  Americans  with  Disabilities 
Act  Accessibility  Guidelines  (ADAAG) 
for  buildings  and  facilities.  36  CFR  part 
1191,  appendix  A.  The  advisory 
committee  will  make  recommendations 
to  the  Access  Board  for  updating 
ADAAG  to  ensure  that  the  guidelines 
remain  a  state-of-the-art  document 
which  is  generally  consistent  with 
technological  developments  and 
changes  in  national  standards  and 
model  codes,  and  continue  to  meet  the 
needs  of  individuals  with  disabilities. 
The  advisory  committee  is  scheduled  to 
complete  its  work  in  September  1996. 

The  advisory  committee  will  meet  on 
the  dates  and  at  the  location  announced 
in  this  notice  to  review  a  draft  of  its 
final  report  and  to  discuss 
recommendations  regarding  future 
harmonization  or  coordination  of 
ADAAG  with  other  codes  and 
standards. 

The  meetings  are  open  to  the  public. 
The  meeting  site  is  accessible  to 


individuals  with  disabilities. 
Individuals  with  hearing  impairments 
who  require  sign  language  interpreters 
should  contact  Marsha  Mazz  by  August 
19, 1996,  by  calling  (202)  272-5434  ext. 
21  (voice)  or  (202)  272-5449  (TTY], 
Uwrann  W.  Ro&e, 
Executive  Director. 
IFR  Doc.  96-19789  Piled  8-2-96:  8:4S  am) 


DEPARTMENT  OF  COMMERCE 
intemationai  Trade  AdnHnialfation 

[A-201-Miq 

Notice  of  Exianaton  of  Tbne  Limit  for 
Antlduniping  Duty  Administrative 
Review  of  areular  Welded  Non-Alloy 
Steal  Pipe  From  Mexico 

AOENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  5,  1996. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  and  final 
results  of  the  antidumping  duty 
administrative  review  for  the 
antidumping  order  on  circular  welded 
non-alloy  steel  pipe  from  Mexico, 
pursuant  to  the  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act  (hereinafter,  "the  Act"). 
FOR  FURTHER  MFORMATION  CONTACT: 
Linda  Ludwig  or  John  Drury,  Office  of 
Agreements  Compliance,  Import 
Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230, 
telephone  (202)  482-3833  or  482-0414, 
respectively. 

SUFPLEMBH-ARY  aroRMATlOW:  Under  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  Ume  Umit  of 
365  days.  In  the  instant  case,  the 
Department  has  determined  that  it  is  not 
practicable  to  complete  the  review 
within  the  statutory  time  limit.  See 
Memorandum  from  Joseph  A.  Spetrini 
to  Paul  L.  JoHe  (May  17, 1996). 

Since  it  is  not  practicable  to  complete 
this  review  within  the  time  limits 
mandated  by  the  Act  (245  days  from  the 
last  day  of  the  aimi  versary  month  for 
preliminary  results,  120  additional  days 
for  final  results),  in  accordance  with 
Section  751(a)(3)(A)  of  the  Trade  and 
Tariff  Act  of  1930,  as  amended,  the 
Department  is  extending  the  tune  limit 
as  follows: 
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Product 

Country 

Review 

period 

innBbon 
dele 

Prelim  due 
dele 

Final  due 

ana- 

droilar  WekMNoivMoy  Pipe  (A-20l-«)6) 

Mexico 

11/01/94 
1(V31/9S 

12/1S«5 

12Q3m 

OfiOOffi/ 

Tlie  Oapalmenl  shall  issue  ttie  Una)  delaiminalion  180  days  alter  the  puMcaUon  ol  the  p«ellminar|r  determinalion.  This  final  due  date  is  esti- 
mated  based  on  pubtcalion  of  the  preliminary  notice  five  txjsJness  days  alter  signature. 


The  extension  includes  an  additional 
22  days  attributable  to  the  Federal 
Government  furlough  which  began  in 
January,  1996. 

Dated  July  19. 1996. 
loeapb  A.  SpaliiBi, 
Deputy  Assistant  Secretary, 
(FR  Do:.  96-19858  Filed  8-2-96:  8:49  am] 
aa^an  oooe  Mi«-oa-» 


[A-122-0«7] 

Etamanlal  Siriphur  From  Canadi; 
Cxttnsion  of  Time  LImtts  of 
Antkkimplng  Duty  Adminlstratlva 


LaBussa,  Acting  Assistant  Secretary  for 
Import  Administration,  dated  July  26, 
1996,  "Extension  of  Time  Limits  for 
1994-95  Antidumping  Duty 
Administrative  Review  of  Elemental 
Sulphur  from  Canada").  Therefore,  in 
accordance  with  that  section,  the 
Department  is  extending  the  time  limits 
for  the  preliminary  results  to  December 
30, 1996.  We  will  issue  our  final  results 
by  April  29, 1997. 

Dated:  July  30. 1996. 
Roland  L.  MacDooakl, 

Acting  Deputy  Assistant  Secretary 

Snfonxment  Group  lU. 
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AGBCY:  Impart  Administratioii, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Extension  of  Time 
Limits  of  Antidimiping  Duty 
Administrative  Review. 

MjMMAnv:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  finriing  on  elemental 
sulphur  from  Canada,  covering  the 
period  December  1. 1994  through 
November  30, 1995,  because  it  is  not 
practicable  to  complete  the  review 
within  the  time  liinits  mandated  by  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
SfECTIVE  date:  August  5.  1996. 
FOR  FUimiER  INFORMATION  CONTACT: 
Karin  Price  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230:  telephone: 
(202)  482-4733. 

tUPFiaBfTAItY  mfommtmn: 
Backgronnd 

On  February  1, 1996.  the  Department 
published  in  the  Federal  Register  (61 
FR  3670)  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  finding  on  elemental 
sulphur  from  Canada.  The  review  covets 
the  pCTiod  December  1, 1904  through 
November  30, 1995. 

It  is  not  practicable  to  complete  this 
review  ttrithin  the  time  limits  mandated 
by  section  7Sl(a)(3)(A)  of  the  Act  (see 
Decision  Memorandum  to  Robert  S. 


[A-aoi-a01] 

FrMli  Cut  Fhnran  From  Mexico;  Fbial 
(toMtls  of  Antidumping  Duty 
AdmimatraUv*  Ravtow 

AOSCV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUHMARV:  On  September  26, 1995.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  certain 
fresh  cut  flowers  from  Mexico.  The 
period  of  review  is  April  1. 1993 
through  March  31, 1994. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  and 
due  to  the  correction  of  a  clerical  error, 
we  have  made  certain  changes  for  the 
final  results. 

9FCCT1VE  DATE  August  5, 1996. 

FOR  FURTHBI  MF0HMATK3N  CONTACT: 
Matthew  Blaskovich  or  Zev  IMmor. 
Office  of  Antidumping  Compliance. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-5253. 


SUPPLBMENTARY  INFORMATION: 

Background 

On  September  26. 1995,  the 
Department  published  in  the  Federal 
Kegiater  (60  FR  49567)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  certain 
fresh  cut  flowers  from  Mexico  (52  FR 
13491  (April  23.  1987)).  The 
preliminary  results  indicated  that  no 
dumping  margins  existed  for  three  of 
the  respondents  in  this  review:  Rancho 
Guacatay  (Guacatay),  Rancho  el  Toro 
(Toro).  and  Rancho  del  Pacifico 
(Pacifico).  Rancho  el  Aguaje  (Aguaje) 
received  a  margin  of  1.54  percent. 
Moreover,  we  applied  dumping  margins 
based  on  the  best  information  available 
(BIA)  to  Mexipel.  S.A.  do  CV,  Tzitzic 
Tareta,  Rancho  Mision  el  Descanso. 
Rancho  Alisitos,  and  Las  Flores  de 
Mexico,  because  they  failed  to  answer 
the  antidumping  questioimaire.  Two 
producers.  Visaflor  F.  de  P.R.  (Visaflor) 
and  Rancho  Daisy  (Daisy),  made  no 
shipments  to  the  United  States  during 
the  period  of  review. 

Applicable  Statntet  and  Regulationa 

The  Department  has  conducted  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act). 

Unless  otherwise  stated,  all  citations 
to  the  statutes  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31. 1994. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  (resh  cut  flowers,  defined  as 
standard  carnations,  standard 
chrysanthemums,  and  pompon 
chrysanthemums.  During  the  period  of 
review  (POR).  such  merchandise  was 
classifiable  under  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
items  0603.10.7010  (pompon 
chrysanthemums).  0603.10.7020 
(standard  chrysanthemums),  and 
0603.10.7030  (standard  carnations).  The 
HTSUS  item  numbers  are  provided  for 
convenience  and  U.S.  Customs  Service 
(Customs)  purposes  only.  The  written 
description  remains  dispositive  as  to  the 
scope  of  the  order. 

Iliis  review  covers  sales  of  the  subject 
merchandise  entered  into  the  United 
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States  during  the  period  April  1, 1993 
through  March  31. 1994. 

Analysis  of  the  Coomienls  Received 

The  Floral  Trade  Council,  the 
petitioner,  and  Aguaje  submitted  case 
briefe  and  rebuttal  comments  on 
October  26. 1995.  and  November  6. 
1995.  respectively.  We  received  no  other 
corrmients  on  the  preliminary  results. 

Comment  1 

Aguaje  requests  that  the  Department 
reallocate  its  reported  indirect  selling 
expenses  for  the  final  results.  Aguaje 
claims  that  its  reported  methodology 
improperly  allocated  its  indirect  selling 
expenses  solely  to  the  month  in  which 
such  expenses  were  incurred.  Aguaje 
argues  that  since  certain  of  its  indirect 
selling  expenses  were  unevenly 
distributed  on  a  monthly  basis,  their 
allocation  methodology  distorted  the 
per  unit  amount  reported  for  one  month 
for  which  it  had  unusually  high  indirect 
selling  expenses.  Aguaje  argues  further 
thai  indirect  selling  expenses  are 
general  selling  expenses  which  are  not 
related  only  to  the  sales  in  the  particular 
month  in  which  the  expenses  were 
incurred,  but  cover  the  activity  over  a 
longer  period.  Therefore,  Aguaje  asserts 
that  its  indirect  selling  expenses  should 
be  reallocated  by  summing  up  its  total 
expense  amount  for  the  entire  POR  and 
allocating  over  total  sales  volume,  in 
order  to  establish  an  even  distribution. 

The  petitioner  contends  that  Aguaje  is 
attempting  to  reallocate  its  expenses  due 
to  the  realization  that  its  allocation 
meUiodology  resulted  in  unfavorable 
results  for  a  particular  month.  The 
petitioner  asserts  that  the  Department  is 
not  obhged  to  reallocate  Aguaje's 
indirect  selling  expenses,  because 
Aguaje  had  already  allocated  those 
expenses  in  a  maimer  consistent  with 
our  questionnaire,  and  had  ample 
opportunity  to  revise  its  methodology 
prior  to  the  preliminary  determination. 
The  petitioner  stated  that  should  the 
Department  decide  to  reallocate 
Aguaje's  indirect  selling  expenses,  we 
should  be  sure  to  reallocate  those  selling 
expenses  based  on  resale  prices  to 
unrelated  parties,  rather  than  transfer 
prices  between  Aguaje  and  its  U.S. 
subsidiary. 

The  Defxutment's  Position 

We  agree  with  Aguaje  and  therefore 
have  reallocated  its  total  indirect  selling 
expenses  incurred  during  the  POR  over 
total  quantity  of  sales  made  to  uiu«lated 
parties  during  the  POR.  We  agree  with 
Aguaje's  contention  that  indirect  selling 
expenses  are  period  costs  which  help 
niffin'P'"  sales  operations  over  the  entire 
POR.  Aguaje's  revised  methodology  is  in 


line  with  this  reasaning  and  previous 

determinations  made  by  the 
Department.  See  e.g..  Canned  Pineapple 
Fruit  from  Thailand  (Final 
Determination).  60  FR  29553,  29567. 
June  5. 1995;  and  Certain  Electrical 
Conductor  Aluminum  Redraw  Rod  from 
Venezuela  (Preliminary  Determination). 
53  FR  3614.  February  8. 1988. 

We  agree  with  petitioners  that  we  are 
not  obliged  to  accept  Aguaje's 
reallocation  methodology.  However, 
because  the  revised  methodology  uses 
previously  submitted  data,  provides  for 
a  more  representative  distribution  of 
indirect  selling  expenses,  and  is 
consistent  with  prsvious  determinations 
made  by  the  Dopartraent  (see  above),  we 
have  accepted  the  revised  methodology 
and  allocated  total  POR  indirect  selling 
expenses  over  total  quantity  of  sales 
made  to  unrelated  parties  for  these  final 
results. 

Comment  2 

The  petitioner  claims  that  the 
Department  overstated  exporter's  sales 
prices  (ESP)  by  failing  to  deduct 
commissions  paid  to  related  parties.  The 
petitioner  states  that  the  statute  and  the 
Department's  regulations  require  the 
Department  to  deduct  U.S.  commissions 
and  indirect  selling  expenses,  regardless 
of  whether  the  consignment  agent  is  a 
related  party.  For  this  reason,  the 
petitioner  argues,  the  Department 
should  reconsider  its  treatment  of 
related  party  commissions  in  this  case 
and  as  articulated  in  Fresh  Cut  Roses 
from  (Colombia  and  Fresh  Cut  Roses 
ht)m  Ecuador.  60  FR  6980.  7019  (Feb.  6. 
1995)  (Roses). 

The  petitioner  argues  that,  in  Roses, 
the  Department  erroneously 
distinguished  between  commissions 
paid  to  related  and  uiuelated  parties, 
while  the  statute,  which  makes  no  such 
distinction,  simply  requires  that 
commissions  be  deducted  from  ESP. 
The  petitioner  states  that  the 
Department's  treatment  of  related  party 
commissions  in  Roses  is  irrational,  and 
it  is  inconsistent  with  Timken  Co.  v. 
United  States,  630  F.  Supp.  1327. 1341 
(CIT 1986)  (Timken).  The  petitioner 
asserts  that,  in  Timken,  the  Court 
supported  the  Department's  rationale  for 
not  deducting  related  party  profits 
because  they  were  not  conunissions. 
while,  in  Roses,  the  Department  refused 
to  deduct  commissions  because  they  are 
profits.  The  petitioner  points  out  that,  in 
the  1989-1990  administrative  review  of 
Certain  Fresh  Cut  Flowers  from  Mexico, 
the  Department  deducted  related  party 
commissions  found  to  be  at  arm's  length 
(57  FR  7732  (March  4. 1992)). 

Finally,  the  petitioner  states  that,  even 
maaiming  that  conunissions  need  not 


always  be  deducted  under  section 
772(e)(1)  of  the  Act.  the  Department 
must  deduct  from  ESP  all  direct  selling 
expenses  incurred  at  arm's  length  as 
drcumstance-of-sale  adjustments. 

The  Department's  Position 

We  disagree  with  the  petitioner.  Since 
the  Department  published  its  final 
results  in  the  1989-1990  administraUvs 
review  of  this  order,  we  have 
established  the  practice  of  collapsing 
exporters  and  their  related  consignment 
agents  in  ESP  situations.  57  FR  at  7732. 
The  petitioner's  arguments  do  not 
persuade  us  to  deviate  fivm  this 
practice.  As  fully  explained  in  Roses. 
the  Department  considers  conmiissions 
paid  to  related  parties  to  be 
intracompany  transfers  of  funds,  which 
are  not  deductible  from  ESP.  See  also 
Furfuryl  Alcohol  From  South  Africa; 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  60  FR  22551  (May  8. 
1995).  Further,  we  do  not  consider  such 
a  transfer  o^funds  to  be  a  direct  selling 
expense.  Instead  of  making  a  deduction 
for  commissions,  the  Department 
deducts  the  amount  of  the  related 
importer's  U.S.  direct  and  indirect 
selling  expenses  pursuant  to  section 
772(e)(2)  of  the  Act.  This  methodology 
avoids  double-counting  the  direct  and 
indirect  selling  expense  component  of 
the  related  party  commission,  and 
avoids  deducting  any  of  the  related 
importer's  profit,  as  the  Court  affirmed 
in  Timken  Co.  v.  United  States.  630  F. 
Supp.  1327. 1341  (OT  1986)  (Timken). 

Comment  3 

The  petitioner  claims  that  the 
Department  should  confirm  that  the 
respondents'  reported  credit  costs 
account  for  the  time  between  receipt  of 
payment  and  deposit  into  the 
respondents'  bank  accounts,  as  the 
Department  did  in  the  1989-1990 
administrative  review. 

The  Department's  Position 

We  disagree  with  the  petitioner.  For 
the  purposes  of  calculating  imputed 
credit  costs,  it  is  our  practice  to 
calculate  the  number  of  credit  days 
based  on  the  number  of  days  between 
the  date  of  shipment  and  the  date  of 
payment.  If  actual  payment  dates  are  not 
readily  accessible,  we  normally  allow 
respondents  to  base  the  number  of 
credit  days  on  the  average  age  of 
accounts  receivables.  See.  e.g..  Color 
Television  Receivers  from  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  56  FR 
12701, 12708  (Comment  28)(March  27, 
1991). 

The  Department  calculated 
respondents'  credit  expenses  for  the 
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1989-1990  review  period  based  on 
observations  made  during  verification  of 
thai  review.  However,  tlie  Department 
more  recenlly  veri&ed  the  1992-1993 
review  which  immediately  precedes  this 
review.  Based  on  the  findings  of  this 
more  recent  verification,  the  Department 
determined  that  respondents'  use  of  the 
average  age  of  accounts  receivables  to 
calculate  credit  expenses  is  reasonable 
(Fresh  Cut  Flowers  from  Mexico:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  61  FR681Z 
(Comment  2)  (February  22. 1996)). 
Although  no  verification  was  conducted 
for  this  review  period,  we  have 
determined,  consistent  with  the  final 
results  of  the  1992-1993  review,  to  lely 
on  respondents'  use  of  their  average  age 
of  accounts  receivables  to  calculate 
credit  expenses.  We  therefore  have 
accepted  respondents'  reported  credit 
.  expenses  for  these  final  results. 

Comment  4 

The  petitioner  contends  that  since 
Lizebeth  (Aguaje's  subsidiary)  does  not 
track  sales  of  the  subject  merchandise 
by  country  of  origin,  Lizebeth  is 
indiscriminately  allocating  a  portion  of 
its  box  and  freight  revenue  to  Aguaje's 
sales.  The  petitioner  also  contends  that, 
absent  evidence  that  box  and  fireight 
revenue  has  been  remitted  to  Aguaje, 
the  Department  should  reduce  Aguaje's 
U.S.  price  accordingly. 

The  Department's  Position 

We  disagree  with  petitioner  and 
accept  Aguaje's  addition  of  freight  and 
box  revenue  to  U.S.  price.  As  Aguaje 
and  Lizebeth  are  related  parties,  it  is 
unnecessary  to  trace  the  disposition  of 
the  freight  and  box  revenue,  because 
such  a  remission  merely  represents  a 
transfer  of  intercorporate  fiinds.  Since 
Lizebeth 's  accounting  system  does  not 
track  particular  sales  of  the  subject 
merchandise  by  country  of  origin,  we 
accept  Aguaje's  methodology  of 
allocating  its  box  and  freight  revenue 
based  on  the  ratio  of  Lizebeth 's 
acquisition  cost  of  Aguaje  flowers  sold 
to  the  total  acquLsition  cost  of  all 
flowers  sold. 

The  Department  maintains  that  box 
and  freight  revenue  earned  by  a  related 
party  represents  additional  revenue. 
Therefore,  it  is  the  Department's 
determination  to  add  box  charges  and 
freight  revenues  earned  by  Lizebeth  to 
U.S.  price.  See,  e.g..  Certain  Fresh  Cut 
Flowers  from  Ecuador.  52  FR  2128 
(January  20. 1987). 

Comment  S 

The  petitioner  contends  that  Aguaje 
incorrcK^tly  classified  its  U.S.  repacking 
costs  as  an  indirect  selling  expense. 


Although  Aguaje  claims  that  Lizebeth's 
accounting  system  does  not  permit  a 
precise  segregation  of  repacking 
expenses,  the  petitioner  argues  that 
packing  expenses  are  not  selling 
expenses  and  caimot  be  included  in  the 
ESP  ofiset  cap.  Therefore,  the  petitioner 
requests  that  the  Department  reduce 
Aguaje's  U.S.  price  for  U.S.  repacking 
expenses. 

The  Department's  Position 

It  is  the  Department's  policy  to  deduct 
U.S.  repacking  expenses  from  the  U.S. 
price.  See,  e.g..  Final  ITetermination  of 
Sales  at  Less  Than  Fair  Value:  Fresh  Cut 
.  Roses  from  Colombia,  60  FR  6980 
(February  6, 1995).  However,  given  the 
fact  that  Aguaje's  subsidiary  does  not 
maintain  records  which  precisely 
quantify  the  cost  incurred  for  U.S. 
packing,  we  determine  that  it  is 
sufficient  to  deduct  fixmi  U.S.  price 
Aguaje's  indirect  selling  expenses 
which  included  the  cost  of  U.S. 
repacking. 

Aguaje  s  indirect  selling  expenses 
consist  of  numerous  expense  categories, 
a  small  increase  or  decrease  in  a 
particular  category  would  not  produce  a 
noticeable  effect  in  total  indirect  selling 
expenses  for  the  FOR.  Therefore,  we  are 
making  no  deductions  from  the  ESP 
offiset  cap  for  U.S.  repacking  costs. 

Comment  8 

The  petitioner  states  that  the 
Department  should  describe  the  manner 
in  which  it  confirmed  that  Visaflor  and 
Elaisy  made  no  shipments  of  the  subject 
merchandise  during  the  review  period. 

7?ie  Department's  Position 

To  determine  whether  Visaflor  and 
Daisy  made  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  review  period,  the  Department 
followed  its  standard  practice  of  issuing 
a  request  to  Customs  field  personnel  to 
notify  the  Department  whether  any 
subject  merchandise  exported  by 
Visaflor  or  Daisy  entered  the  United 
Slates  during  the  review  period.  A  copy 
of  this  message  is  on  file  in  Room  B099 
of  the  Commerce  Department.  We 
received  no  information  from  Customs 
thai  Visaflor  and  Daisy  had  shipments 
of  the  subject  merchandise  during  the 
POR 

Comment  7 

The  petitioner  agrees  with  the 
Department's  decision  to  assign  non- 
responding  companies  a  margin  based 
on  BIA;  however,  the  petitioner  states 
that  the  Department  should  not  have 
a.ssigned  these  companies  the  second- 
highest  rate  found  for  any  respondent. 
By  doing  so,  the  petitioner  argues,  the 


Department  urmecessarily  and  unfairly 
departed  from  its  practice  of  assigning 
non-responding  companies  the  highest 
available  margin. 

The  petitioner  states  that,  although 
the  Department  did  not  use  the  highest 
rate  as  BIA  in  prior  reviews,  the 
respondents  in  those  reviews  had,  at 
least,  submitted  partial  or  complete 
questionnaire  responses.  The  petitioner 
argues  that  the  Department  has  no 
evidence  that  the  highest  margin  is 
unrepresentative,  since  the  parties  failed 
to  respond  to  the  questionnaire. 
Furthermore,  the  petitioner  states,  the 
respondents  are  presumed  to  be  aware 
of  the  highest  possible  margin  when 
they  decided  not  to  respond  to  the 
antidumping  questionnaire,  citing 
Rhone  Poulenc,  Inc.  v.  United  States, 
899  F.2d  1185, 1191  (Fed.  Cir.  1990). 

The  Department's  Position 

We  disagree  with  the  petitioner.  Prior 
to  1993  and  the  CIT's  decisions  in  The 
Floral  Trade  Council  v.  United  States, 
822  F.Supp.  766  (OT 1993),  and  Federal 
Mogul  Corporation  and  the  Torrington 
Company  \.  United  States,  839  F.Supp. 
864  (OT  1993),  the  Department 
determined  an  "all  others"  or  "new 
shippers"  rate  during  the  course  of  each 
adrninistrative  review.  In  the  1989-1990 
review  of  this  order,  the  Department  did 
not  include  Florex's  rate  of  264.43 
percent  in  its  determination  of  the 
updated  "all  others"  rale.  The  dT 
supported  the  Department's  position, 
stating  that,  "Florex's  accumulated 
interest  expenses  from  a  separate  line  of 
business  that  never  began  operations 
skewed  its  cost  of  production  figures 
and  should  not  have  been  included  in 
the  review  analysis."  The  Floral  Trade 
Council  V.  the  United  States,  799  F. 
Supp.  116  (dT  1992). 

■fhe  Court  recognized  that  Florex's 
rate  was  unrepresentative  of  the  other 
companies  in  that  review,  and  by 
extension,  of  the  entire  flower  industry 
because:  (1)  it  was  an  out  of  proportion 
rate  explained  by  fectors  unassiociated 
with  the  overall  industry,  and  (2)  Florex 
represented  only  a  small  fraction  of  the 
industry.  The  Court  concluded  that 
"ITA  did  not  err  in  finding  it  would  be 
punitive  to  maintain  Florex's  rate  as  the 
"all  other"  rate.  Id.  at  119.  Although  we 
received  no  information  from  the  non- 
responding  companies,  we  maintain 
that  the  Florex  rate  is  uruepresentative 
of  the  Mexican  fresh  cut  flower 
industry,  and  unsuitable  to  be  applied 
to  the  non-responding  companies  as 
BIA.  Therefore,  we  assigned  Tzitzic 
Tareta,  Rancho  Mision  el  Descanso, 
Rancho  Alisilos,  Las  Flores  de  Mexico, 
and  Mexipel,  S.A.  de  CV  a  BIA  rate  of 
39.95  percent,  which  is  the  highest 


representative  rate  of  the  Mexican  fresh 
cut  flower  industry. 

Final  Results  of  Review 

We  determine  that  the  following 
dumping  margins  exist  for  the  period 
April  1, 1993,  through  March  31, 1994: 


Manulacturef/axpofter 


RanciK)  el  Aguaje 

Ranctw  Quacatay 

Rancho  et  Tofo 

Rancho  del  Padfico 

Rancho  Daisy  

Visaflor 

Tzitzic  Tareta 


Rancho  Mision  el  Descanso  . 

RanctK)  Alisitos  

Las  Flores  de  Mexico 

Mexipel,  S.A  de  CV  

All  others - 


Margin 
(per- 
cent) 


0.00 

0.00 

0.00 

0.00 

•0.00 

•0.00 

39.95 

39.95 

39.95 

39.95 

39.95 

18.20 


protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)  or  355.34(d). 
Timely  written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and 
section  353.22  o^the  Department's 
regulations. 

Dated:  )uly  29. 1996. 
Robert  S.  LaSinw, 
Acting  Assistant  Secretary Jbr Import 
Administration. 

IFR  Doc.  96-19862  Filed  S-2-96;  8:45  ami 
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•No  shipments  subject  to  this  review.  Rate 
is  Irom  the  last  relevant  segment  o)  the  pro- 
ceeding in  wliich  the  limi  had  shipments. 

The  foHowing  deposit  requirements 
shall  be  effective  for  all  shipments  of  the 
subject  merchandise  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rales  for  the  reviewed 
companies  shall  be  the  above  rates:  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-lhan-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
shall  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  18.28 
percent,  the  all  others  rale  established  in . 
the  LTFV  investigation.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidimiping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  adnunistrative 


[A-201-82QI 

Notiee  of  Postponamant  of  Pratiminary 
Antidumping  Duty  OatennlnaUon: 
Frash  Tomatoea  From  Mexico 

aobky:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Rudman  (202-482-0192)  or 
Jennifer  Katt  (202-482-0498),  Office  of 
AD/CVD  Enforcement,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  DC  20230. 
POSTPONEMENT  OF  PREUMHMRY 
DCTERMINATION:  On  April  18. 1996,  the 
Department  of  Commerce  (the 
Department)  initiated  an  antidumping 
duty  investigation  of  fresh  tomatoes 
from  Mexico  (61  FR  18377,  April  25, 
1996).  The  notice  of  initiallon  staled 
that  if  this  investigation  prtx»eds 
normally,  the  Department  would  issue 
its  preliminary  determination  by 
September  5, 1996. 

m  accordance  with  section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930 
(the  Ad),  on  July  26. 1996,  the 
petitioners '  made  a  timely  request  for 
an  extension  of  no  more  than  30  days 
of  Ihe  period  within  which  the 
preliminary  determination  must  be 
made.  Under  section  733(c)(1)(A)  of  the 
Act  and  section  353.15(c)  of  the 


'The  petitioners  in  thi*  inveetlgatlon  are;  The 
Floridii  Tometo  Growers  Exchange:  the  Florida 
Tomato  Exchange;  the  Tomato  CommlHoe  of  the 
Florida  Fruit  and  Vegetable  Asaoclatlon;  the  South 
Carolina  Tomato  Aaaodalion;  the  Gadsden  County 
Tomato  Growrers  Aasociatioa;  and  an  Ad  Hoc  Group 
of  Florida.  Callfaniia.  Georgia.  PennaylvanU.  South 
Carolina,  and  Virginia  Tooiato  Grbwara. 


Department's  regulations  if,  not  later 
than  25  days  before  the  scheduled  date 
for  the  preliminary  determiruition,  the 
Department  receives  a  request  for 
postponement  of  the  preliminary 
determination  from  the  petitioners,  the 
Department  will,  absent  compelling 
reasons  for  denial,  grant  the  request. 
Given  that  there  are  no  compelling 
reasons  to  deny  this  request,  we  are 
postponing  our  preliminary 
determination  in  this  investigation  until 
no  later  than  October  7, 1996. 

TTiis  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act,  and  19  CFR 
353.1S(d). 

Dstad:  luly  30.  1996. 
kaibua  R.  StafEgid. 
Deputy  Assistant  Secretary  Import 
Administration. 

(FR  Doc.  96-19864  Filed  6-2-96;  8:45  am] 
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[A-6a»-8iq 

Gray  Portland  Cement  and  Clinker 
From  Japan:  Initiation  and  Preliminary 
Reaults  of  Changed  CIrcutnstancea 
Antidumping  Duty  Administrative 
Review,  and  Intent  To  Revoke  Order  In 
Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review,  and  intent  to 
revoke  order  in  part.     ^^^ 

8UMMARV:  In  response  to  a  request  from 
Surecrete,  Inc..  (Surecrete).  the 
Department  of  Commerce  (Ihe 
Department)  is  initiating  a  changed 
circumstances  antidumping  duly 
administrative  review  and  issuing  an 
intent  to  revoke  in  part  the  antidumping 
duty  order  on  gray  portland  cement  and 
clinker  from  Japan.  Surecrete  requested 
that  the  Department  revoke  the  order  in 
part  with  regard  to  imports  of  New 
Super  Fine  Cement  from  Nittetsu 
Cement  Company,  Ltd..  of  Japan  (New 
Super  Fine  Cement).  Based  on  the  fact 
that  the  Ad  Hoc  Committee  of  Southern 
California  Producers  of  Gray  Portland 
Cement  (petitioner)  has  expressed  no 
interest  in  the  importation  of  New  Super 
Fine  Cement  as  described  by  Surecrete, 
we  intend  to  partially  revoke  this  order. 
EFFECTIVE  DATE:  August  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  S.  Wei  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14lh  Street  and  Constitution 
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Avenue,  N.W.,  Washington,  D.C.  20230: 
telephone  (202)  482-5253. 

.    SUPtnfMNTAnV  MFOmUTION: 

THE  APPLICABLE  STATUTE  AND 
REGULATIONS 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  April  9. 1996,  Surecrale  requested 
that  the  Department  conduct  a  changed 
circumstances  administrative  review  to 
determine  whether  to  partially  revoke 
the  order  with  regard  lo  New  Su[>er  Fine 
Cement.  In  addition,  the  petitioner 
informed  the  Department  that  it  does 
not  object  to  the  changed  drcumstances 
review  and  has  no  interest  in  the 
importation  or  sale  of  New  Super  Fine 
Cement  as  described  by  Nittetsu.  The 
order  with  regard  to  imports  of  other 
cements  is  not  affected  by  this  request. 

Scope  of  Review 

The  merchandise  covered  by  this 
changed  drcumstances  review  is  New 
Super  Pine  Cement  from  .Japan.  This 
changed  circumstance  administrative 
review  covers  all  manufacturers/ 
ejqjorters  of  cement  meeting  the 
following  specifications  of  New  Super 
Fine  Cement:  (1)  a  median  grain  size  of 
less  than  three  microns:  and  (2)  a 
maximum  grain  size  of  approximately 
ten  microns.  This  cement  is  not  feasible 
for  use  in  concrete  production. 

Initiation  and  Preliminary  ResoUa  of 
Changed  Circiunstainces  Antidmnping 
Duty  AdministratiTe  Review,  and  Intent 
To  Revoke  Order  in  Part 

Pursuant  to  section  751(d)  of  the 
Tariff  Act  of  1930,  as  amended  (the-Act), 
the  Elepartment  may  partially  revoke  an 
antidumping  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e.,  a  changed  circimistances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  administrative 
review  to  be  conducted  upon  receipt  of 
a  request  containing  sufficient 
information  concerning  changed 
circumstances. 

The  Department's  regulations  al  19 
CFR  353.25(d)(2)  permit  the  Department 
to  conduct  a  changed  drciunstances 
administrative  review  under  section 


353.22(f)  based  upon  an  affirmative 
statement  of  no  interest  from  the 
petitioner  in  the  proceeding.  Section 
353.25(d)(l)(i)  further  provides  that  the 
Department  may  revoke  an  order  or 
revoke  an  order  in  part  if  it  determines 
that  the  order  under  review  is  no  longer 
of  interest  to  interested  parties.  In 
addition,  in  the  event  tlut  the 
Department  concludes  that  expedited 
action  is  warranted,  section  353.22(0(4) 
of  the  regulations  permits  the 
Department  to  combine  the  notices  of 
initiation  and  preliminary  results. 

Therefore,  in  accordaqce  with 
sections  751(b)(1)  and  751(d)  of  the  Act, 
19  CFR  353.25(d),  and  353.22(f),  we  are 
initiating  this  changed  circumstances 
administrative  review  and  have 
determined  that  expedited  action  is 
warranted.  Based  on  an  afBrmative 
statement  of  no  interest  in  the 
proceeding  by  petitioner,  we  have 
preliminarily  determined  that  the  order 
in  so  far  as  it  applies  to  New  Super  Fine 
Cement,  as  described  in  Surecrete's 
request  for  a  changed  circimistances 
review,  no  longer  is  of  interest  to 
domestic  interested  parties.  Because  we 
have  concluded  that  expedited  action  is 
warranted,  we  are  combining  these 
notices  of  initiation  and  preliminary 
results.  Therefore,  we  are  hereby 
notifying  the  public  of  our  intent  to 
revoke  in  part  the  antidumping  duty 
order  as  to  imports  of  this  type  of  New 
Super  Fine  Cement  from  japan. 

If  final  revocation  in  part  occurs,  we 
intend  to  instruct  the  U.S.  Customs 
Service  (Customs)  to  liquidate  without 
regard  to  antidumping  duties  and  to 
refund  any  estimated  antidumping 
duties  collected  for  all  unliquidated 
entries  of  the  subject  merchandise  made 
on  or  after  August  18, 1995.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidiunping  duties  will 
continue  until  publication  of  the  final 
results  of  this  changed  drcumstances 
review. 

Public  ConunenI 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  no 
later  than  28  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
working  day  thereafter.  Case  brieb  and/ 
or  written  comments  from  interested 
parties  may  be  submitted  no  later  than 
14  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  limited  to  the 
issues  raised  in  those  comments,  may  be 
filed  no  later  tl^  21  days  after  the  date 
of  publication  of  this  notice.  All  written 


comments  shall  be  submitted  in 
accordance  with  19  CFR  353.31(e)  and 
shall  be  served  on  all  interested  parties 
on  the  Department's  service  list  in 
accordance  with  19  CPR  353.31(g). 
Persons  interested  in  attending  the 
hearing  should  contact  the  Department 
for  the  date  and  time  of  the  hearing.  The 
Department  will  publish  the  final 
results  of  this  changed  circimistances 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
comments. 

This  notice  is  in  accordance  with 
sections  751(b)(1)  and  (d)  of  the  Act  and 
sedions  353.22(f)  and  353.2S(d)  of  the 
Elepartment's  regulations. 

Dated:  July  29, 1996. 
Rabm  S.  LaRiuaa, 
Acting  Assistant  Secretary  for  Import 
Administmtion. 

IFR  Doc.  96-19859  Filed  S-2-96:  8:4S  am| 
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[A-87a-«22] 

Helical  Spring  Lock  Waahers  From  the 
People's  Reputilk;  of  China;  Extension 
of  Time  Limn  of  Antidumping  Duty 
Admbilatrative  Review 

AQBKY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Comment. 
ACTION:  Notice  of  Extension  of  Time 
Limit  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  helical 
spring  lock  washers  (lock  washere)  from 
the  People's  Republic  of  China  (PRC), 
covering  the  period  October  1, 1994. 
through  September  30. 1995,  because  it 
is  not  practicable  to  complete  the  review 
within  the  time  limits  mandated  by  the 
Tariff  Act  of  1930,  as  amended  (the  Ad). 
EFBECTIve  DATE:  August  5,  1996. 
FOR  FURTHER  WffORMATION  CONTACT: 
Donald  Little  or  Maureen  Flannary. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230: 
telephone:  (202)  482-4733. 

SUPPLBMBITARY  MFOflMATION: 
Backgitnmd 

On  November  16. 1995,  in  response  lo 
requests  From  interested  parties,  the 
Department  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  lock  washers  from  the  PRC  (60  FR 
57573),  covering  the  period  October  1. 
1994  through  September  31, 1995. 


It  is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  section  751(a)(3)(A)  of  the  Ad  (see 
Memorandum  for  Robert  l,aRussa  from 
Roland  L.  MacDonald,  Extension  of 
Time  Limits  for  1994-95  Antidiunping 
Duty  Administrative  Review  of  Helical 
Spring  Lock.  Washers  from  the  People's 
Republic  of  China.  July  29. 1996). 
Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limits  for  the  preliminary  results  to 
August  6. 1996.  The  Department 
adjusted  the  time  limits  by  28  days  due 
to  the  government  shutdowns,  which 
lasted  from  November  14, 1995.  to 
November  20. 1995,  and  from  December 
15, 1995,  to  January  6, 1996.  See 
Memorandum  to  the  file  from  Susan  G. 
Esserman.  Assistant  Secretary  for  Import 
Administration,  January  11, 1996.  This 
extension  is  in  accordance  with  section 
751(a)(3)(A)  of  the  Ad. 

Dated:  )uly  30, 1996. 
KoUnd  L.  MKOauld, 
Acting  Deputy  Assistant  Seaetaiy, 
Enfonxment  Group  IB. 
IFR  Doc.  96-19856  Filed  8-2-96: 8:4S  ami 
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(A-4Z7-a7q 

Sugar  From  France:  Rnal  Results  of 
Changed  Circumstances  Antkhimplng 
Duty  AdmimstTBtlve  Review,  and 
Ravocatton  In  Part  of  Antidumping 
Duty  Finding 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
dianged  drcumstances  antidumping 
duty  administrative  review,  and 
revocation  in  part  of  antidumping  duty 
finding. 

summary:  In  response  to  a  request  made 
on  March  12. 1996.  by  Boiron- 
Bomeman.  Inc.  (Boiron),  the 
Department  of  Commerce  (the 
Department)  simultaneously  initiated  a 
changed  circumstances  antidiunping 
duty  administrative  review  and  issued 
the  preliminary  results  of  this  review 
expressing  an  intent  to  revoke  in  part 
the  finding  on  sugar  from  France.  The 
scope  of  the  finding  currently  indudes 
sugar,  both  raw  and  refined,  with  the 
exception  of  spedalty  sugars.  See  Sugar 
From  Belgium.  France,  and  the  Federal 
Republic  of  Germany;  Finding  of 
Dumping,  44  FR  33878  (June  13, 1979). 
and  Memorandum  For  Dick  Moreland 
From  Frank  R.  Brennan  Oune  1, 1982). 
.  In  accordance  with  sedions  751(b)  and 
(d)  and  782(h)  of  the  Tariff  Ad  of  1930 
(the  Ad),  and  19  CFR  353.25(d)(l)(i).  we 


are  now  revoking  in  part  this  finding, 
with  regard  to  homeopathic  sugar 
pellets,  based  on  the  fad  that  domestic 
parties  have  expressed  no  interest  in 
maintaining  the  finding  on  homeopathic 
sugar  pellets  produced  in  France. 
EFFECTIVE  DATE:  August  5. 1996. 
FOR  FURTHER  INFORMATION  OOHTACT: 
Matthew  Blaskovich  or  Zev  Primor. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington.  D.C.  20230:  telephone 
(202)  482-5831/4114. 

SUPPlBMelTARY  INFORMATION: 

Backgronnd 

On  March  12. 1996.  Boiron- 
Bomeman.  Inc.  (Boiron).  requested  that 
the  Department  condud  a  changed 
drcumstances  administrative  review  to 
determine  whether  to  revoke  the  finding 
with  regard  to  sugar  pellets.  The  finding 
vrith  regard  to  imports  of  other  sugar 
products  is  not  affeded  by  this  request. 
In  addition,  on  February  26, 1996.  the 
Florida  Sugar  Marketing  and  Terminal 
Assodation.  Inc.  (the  petitioner) 
informed  the  Department  in  writing  that 
it  did  not  object  to  the  changed 
drcumstances  review  and  had  no 
interest  in  maintaining  the  finding  on 
homeopathic  sugar  pellets  produced  in 
France. 

We  preliminarily  determined  that 
petitioner's  affirmative  statement  of  no 
interest  constituted  good  cause  for 
conducting  a  changed  circumstances 
review.  Consequently,  on  May  6. 1996. 
the  Department  published  a  notice  of 
initiation  and  preliminary  results  of 
changed  drcumstances  antidumping 
duty  administrative  review  to  determine 
whether  to  revoke  this  finding  in  part 
(61  FR  20236).  We  gave  interested 
parties  an  opportunity  to  comment  on 
the  preliminary  results  of  this  changed 
circumstances  review. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Ad.  as  amended,  are 
■  references  to  the  provisions  effective 
January  1. 1995.  the  effective  date  of  the 
amendments  made  to  the  Ad  by  the 
Uruguay  Round  Agreements  Act 
(imAA).  In  addition,  unless  otherwise 
indicated,  all  dtations  tothe 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Scope  of  Review 

The  final  antidumping  finding  on 
sugar  from  France  covere  raw  and 


refined  sugar  (44  FR  8949  (February  12, 
1979)).  The  petition.  Bled  by  the  Florida 
Sugar  Marketing  &  Terminal  Assn..  Inc., 
on  July  3, 1978,  states  that  "|t|he 
proidud  being  imported  and  which  is 
the  subject,of  this  petition,  is  raw  and 
refined,  semi-refined  or  "off-white" 
sugar  produced  from  sugar  beets.  Raw 
beet  sugar  and  raw  cane  sugar  are  very 
similar  chemically  and  nutritionally, 
with  the  result  that  they  are 
interchangeable  in  terms  of  meeting 
refiners'  needs  for  raw  sugar."  See 
Petition  of  Florida  Sugar  Marketing  & 
Terminal  Assn.,  Inc.,  )uly  3, 1978,  at  7. 
Excluded  from  the  finding  are  specialty   . 
sugare.  Imports  of  the  merchandise 
subjed  lo  the  finding  are  currently 
classifiable  under  various  subprovisions 
of  item  number  1701.91  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  HTS  item  numbers 
are  provided  for  convenience  and  for 
Customs  purposes.  This  written 
description  remains  dispositive. 

The  merchandise  covered  by  this 
changed  circumstances  review  includes 
homeopathic  sugar  pellets  meeting  the 
following  criteria:  (1)  Composed  of  85 
percent  sucrose  and  15  percent  ladoae: 
(2)  have  a  polished,  matte  appearance, 
and  more  uniformly  porous  than 
domestic  sugar  cubes;  (3)  produced  in 
two  sizes  of  2  mm  and  3.8  mm  in 
diameter.  According  to  a  May  1990 
letter  ruling  from  Customs  and  a 
September  1990  Presidential.  Decree, 
imports  of  homeopathic  sugar  pellets 
enter  under  HTS  item  number 
1701.99.02. 

Final  Results  of  Review:  Partial 
Revocation  of  Antidiunping  Duty 
Finding  ' 

On  May  20, 1996,  the  United  Stales 
Cane  Sugar  Refiners'  Association 
(USCSRA),  an  interested  party  in  this 
review  objeded  lo  the  relief  requested 
by  Boiron  in  its  request  for  a  changed 
circumstances  administrative  review. 
The  USCSRA  daimed  that  there  was  a 
strong  likelihood  that  Boiron  would 
drcumvent  the  antidumping  finding 
and,  thereby,  U.S.  refiners  of  cane  sugar 
would  face  injury  in  the  U.S.  market. 
See  the  USCSRA 's  letter  of  May  20. 
1996,  at  2.  Upon  further  consideration, 
the  USCSRA  withdrew  its  opposition  to 
revocation  of  the  antidumping  finding 
with  resped  to  homeopathic  sugar 
pellets.  We  received  no  other  comments 
objecting  to  revocation  of  the  finding 
with  regard  to  Boiron's  sugar  pellets. 

The  affirmative  statement  of  no 
interest  by  petitioners  in  this  case 
constitutes  changed  circumstances 
sufficient  to  warrant  partial  revocation 
of  this  finding.  Therefore,  the 
Department  is  partially  revoking  this 
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finding  on  sugar  from  nance,  «rith 
regard  to  homeopathic  sugar  pellets,  in 
accordance  with  sections  751(b)  and  (d) 
and  782(h)  of  the  Act,  and  19  C3^ 
3S3.25(d)(lHi).  This  partial  revocation 
applies  to  all  entries  of  the  merchandise 
subject  to  this  changeddrcumslances 
review  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
June  1, 1094. 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  proceed 
with  liquidation,  without  regard  to 
antidumping  duties,  of  all  unliquidated 
entries  of  homeopathic  sugar  pellets 
from  France  entered,  or  withdrawn  fr^nn 
warehouse,  for  consumption  on  or  after 
June  1, 1904.  The  Department  will 
liirther  instruct  Customs  to  refund  with 
interest  any  estimated  duties  collected 
with  respect  to  unliquidated  entries  of 
homeopathic  sugar  pellets  from  Prance 
entered,  or  writfadrawn  from  warehouse, 
lor  consumption  on  or  after  June  1, 
1994,  in  accordance  with  Section  778  of 
the  Act. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protection  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  ralum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  changed  circumstances 
administrative  review,  partial 
revocation  of  the  antidumping  duty 
finding  and  notice  are  in  accordance 
with  sections  751(b)  and  (d)  and  782(h) 
of  the  Act  and  sections  353.22(f)  and 
3S3.2S(d)  of  the  Department's 
regulations. 

Dated:  July  29,  1996. 
Robeft  S.  LaRasn, 
Acting  Assistant  Secntaryfm  Import 
Administration. 
IFR  Ok.  96-19863  Filed  8-2-96;  8:45  am] 

■ujia  cooc  isio-oa^ 
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Tapered  Roller  Boarlngs  and  Parts 
Tharaof,  Finished  and  Unfinished, 
Frofn  tt>e  People's  Republic  of  China; 
PreUmlnary  Reeults  of  Anthkjinping 
Adminialrative  Review  and  intent  To 
Revoke  AnUffcimping  Duty  Order  in 
Part 

AOatCY:  Impart  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


MilKJN:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  of  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
from  the  People's  Republic  of  China  and 
Intent  to  Revoke  Antidumping  Duty 
Order  in  Part 

MMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Department  of  Commerce 
[the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished  (TRBs),  from 
the  People's  Republic  of  China  (PRC). 
The  period  of  review  (POR)  is  June  1, 
1994,  through  May  31, 1995.  The  review 
indicates  the  existence  of  dumping 
margins  durine  this  period. 

We  have  preliminarily  determined 
tliat  sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
(USP)  and  NV.  Interested  parties  are 
invited  to  conunent  on  these 
preliminary  results. 
EFfwnvE  date:  August  5.  1996. 
FOB  FURTHER  IttfOfMMTKM  CONTACT: 
Charles  Riggle,  Hermes  Pinilla,  Andrea 
Chu  or  Kris  Campbell,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C  20230: 
telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Jiound 
Agreements  Act  (URAA).  In  addition,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  as 
amended  by  the  interim  regulations 
published  in  the  Federal  Kegiater  on 
May  11, 1995  (60  FR  25130). 

Background 

On  June  6, 1995,  the  Department 
published  in  the  Federal  Register  (60 
n?  29821)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  TRBs  from 
the  PRC  (52  FR  19748  (May  27,  1987)). 
In  accordance  with  19  CFR  353.22(a), 
the  petitioner.  The  Timlcen  Company, 
requested  that  we  conduct  an 
administrative  review.  In  addition, 
respondent  Shanghai  General  Bearing 
Company  (Shanghai)  requested 
revocation  pursuant  to  19  CFR  3S3.2S(b) 


(revocation  based  on  not  selling  subject 
merchandise  at  less  than  normal  value 
for  three  consecutive  yeara).  Shanghai 
stated  that  it  was  m*iring  this  request 
solely  because  the  Department  had  not 
yet  ruled  on  its  revocation  request  made 
with  respect  to  the  1993-1994  review 
(the  7th  review  period).  We  published  a 
notice  of  iniliadon  of  this  antidumping 
duty  adminiitntive  review  on  August 
16, 1995  (60  FR  42500),  covering  the 
period  June  1, 1904,  through  May  31, 
1995  (tfie  8th  review  period). 

On  September  18, 1995,  we  sent 
questionnaires  directly  to  the  PRC 
companies  for  which  we  had  addresses 
on  the  record.  We  also  sent 
questionnaires  to  the  Hong  Kong 
companies  listed  in  our  initiation 
notice,  using  addresses  supplied  in  the 
petitioner's  initiation  request  as  well  as 
information  from  the  Hong  Kong  branch 
of  the  U.S.  h  Foreign  Commercial 
Service. 

On  the  same  date,  we  sent  a 
questioimaire  to  the  Secretary  General 
of  the  Basic  Machinery  Division  of  the 
Chamber  of  Commerce  for  Import  & 
Export  of  Machinery  and  Electronics 
(CCCMEJ  and  requested  that  the 
questionnaire  be  forwarded  to  all  PRC 
companies  identified  in  otu'  initiation 
notice  for  which  we  did  not  have 
addresses.  We  also  requested 
information  relevant  to  the  issue  of 
whether  the  companies  named  in  the 
initiation  request  are  independent  frtim 
government  control.  See  Separate  Rates, 
infra.  Finally,  we  notified  the  PRC 
government,  through  its  embassy  in 
Washington,  that  we  were  conducting 
this  review  and  requested  that  the  PRC 
government  notify  us  if  it  did  not  wish 
to  have  the  Secretary  General  of  the 
Basic  Machinery  Division  of  CCCME  act 
as  the  contact  person  for  this  review. 

We  received  responses  to  our 
questionnaire  from  thirteen  of  the 
companies  named  in  the  initiation 
notice:  China  National  Machinery 
Import  &  Export  Corporation  (CMC), 
Liaoning  Machinery  Import  &  Export 
Corporation  (Liaoning),  China  National 
Automotive  Industry  Import  *  Export 
Guizhou  Corporation  (Guizhou 
Automotive),  Luoyang  Bearing  Factory 
(Luoyang).  Jilin  Province  Machinery 
Import  &  Export  Corporation  (Jilin), 
Tianshui  Hailin  Import  4  Export 
Corporation,  also  known  as  'Tianshui 
Hailin  Bearing  Factory  (Tianshui), 
Wafangdian  Bearing  Industry  Import  & 
Export  Corporation  (Wafangdian), 
Guizhou  Machinery  Import  &  Export 
Corporation  (Guizhou),  Zhejiang 
Machinery  Import  &  Export  Corporation 
(Zhejiang),  Xiangfan  International  Trade 
Corporation  (Xiangfon),  East  Sea  Bearing 
Co.,  Ltd.,  also  know  as  Zhejiang  East  Sea 


Bearing  Company,  Ltd.  (East  Sea), 
Shanghai,  and  Premier  Bearing  and 
Equipment  Company,  Ltd.  (Premier),  a 
Hong  Kong  reseller. 

We  also  received  responses  to  the 
Separate  Rates  section  of  the 
questionnaire  from  two  companies  that 
were  not  named  in  the  initiation  notice 
and  that  we  therefore  consider  to  be 
voluntary  respondents:  Shandong 
Machinery  and  Equipment  Import  & 
Export  Corporation  (Shandong)  and 
Wanxiang  Group  Corporation 
(Wanxiang). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  TRBs  and  parts  thereof, 
finished  and  unfinished,  from  the  PRC. 
This  merchandise  is  classifiable  under 
the  Harmonized  Tariff  Schedule  (HTS) 
item  numbers  8482.20.00, 
8482.91.00.60,  8482.99.30,  8483.20.40, 
8483.20.80,  8483.30.80,  8483.90.20, 
8483.90.30  and  8483.90.80.  Although - 
the  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  our 
written  descriptian  of  the  scope  of  this 
proceeding  is  dispositive. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  conducted  verification  of 
the  information  submitted  by  Premier, 
Jilin,  and  Zhejiang  at  these  companies' 
headquarters  from  March  2S-April  5, 
1996. 

Separate  Rates 

I.  Background  and  Summary  of 
Findings 

It  is  the  Department's  standard  policy 
to  assign  all  exportera  of  the 
merchandise  subject  to  review  in  non- 
market-economy  (NME)  countries  a 
single  rate,  luiless  an  exporter  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  feet,  with 
respect  to  exports.  To  establish  whether 
an  exporter  is  sufficiently  independent 
of  government  control  to  be  entitled  to 
a  separate  rate,  the  Department  analyzes 
the  exporter  in  Ught  of  the  criteria 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China  (56  FR  20588,  May  6, 1991) 
(Sparklers),  as  amplified  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China  (59  FR 
22585,  May  2, 1994)  (Si/icon  Carbide). 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  govenmient  control  over  export 
activities  includes:  1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 


export  licenses;  2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  3)  any  other  formal 
measures  by  the  goverrunent 
decentralizing  control  of  companies.  See 
Sparklers  at  20589.  Evidence  relevant  to 
a  de  facto  analysis  of  absence  of 
government  control  over  exports  is 
based  on  four  factora,  whether  the 
remondent:  1)  sets  its  own  export  prices 
independent  from  the  government  and 
other  exporters;  2)  can  retain  the 
proceeds  from  its  export  sales;  3)  has  the 
authority  to  negotiate  and  sign 
contracts;  and  4)  has  autonomy  from  the 
government  regarding  the  selection  of 
management.  See  Silicon  Carbide  at 
22587;  see  also  Sparklers  at  20589. 

We  preUminanly  determined  that 
Guizhou,  Jilin,  Luoyang,  Liaoning, 
Wafangdian,  Guizhou  Automotive, 
Shanghai,  CMC,  Tianshui,  Zhejiang.  and 
Xiangfan  were  entitled  to  separate  rates 
for  the  administrative  review  of  the  June 
1993-May  1994  period.  See  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  the 
People's  Republic  of  China;  Preliminary 
Results  of  Antidumping  Administrative 
Reviews,  60  FR  49572,  49572-74 
(September  26, 1995).  Information 
submitted  by  these  companies  for  the 
record  in  the  current  review  is 
consistent  with  these  findings.  Further, 
there  have  been  no  allegations  regarding 
changes  in  control  of  these  companies 
in  this  review.  Therefore,  we 
preliminarily  determine  that  the  - 
goverrunent  does  not  exercise  control 
over  the  export  activities  of  these  firms. 
East  Sea,  Shandong,  and  Wanxiang  also 
meet  both  the  de  jure  and  de  facto 
criteria  and  are  entitled,  therefore,  to 
separate  rates  [see  De  Jure  Analysis  and 
De  Facto  Analysis,  infra).  Accordingly, 
we  preliminarily  determine  to  apply 
rates  separate  from  the  PRC  rate  to  each 
of  the  above  companies. 

Finally,  with  respect  to  Premier,  no 
separate  rates  analysis  is  required 
because  this  company  is  a  privately 
owned  trading  company  located  in 
Hong  Kong. 

2.  De  Jure  Analysis:  East  Sea,  Shandong 
Wanxioiig 

Information  submitted  during  this 
review  indicates  that  East  Sea, 
Shandong,  and  Wanxiang  are  owned 
"by  all  of  the  people."  In  Silicon 
Carbide  (at  22586),  we  found  that  the 
PRC  central  goverrmient  had  devolved 
control  of  stale-owned  enterprises,  i.e., 
enterprises  owned  "by  all  of  the 
people."  As  a  result,  we  determined  that 
companies  owned  "by  all  of  the  people" 
were  eligible  for  individual  rates,  if  they 
met  the  criteria  developed  in  Sparklers 
and  Silicon  Carbide. 


The  following  laws,  which  have  been 
placed  on  the  record  in  this  case, 
indicate  a  lack  of  de  jure  goii'Bmment 
control  over  these  companies,  and 
establish  that  the  responsibility  for 
managing  companies  owned  by  "all  of 
the  people"  has  been  transferred  from 
the  government  to  the  enterprises 
themselves.  These  laws  include:  "Law 
of  the  People's  Republic  of  China  on 
Industrial  Enterprises  Owned  by  the 
Whole  People,"  adopted  on  April  13. 
1988  (1988  Law):  "Regulations  for 
Transformation  of  Operational 
Mechanism  of  StateOwned  Industrial 
Enterprises,"  approved  on  August  23, 
1992  (1992  Regulations);  and  the 
"Temporary  Provisions  for 
Administration  of  Export 
Commodities,"  approved  on  December 
21, 1992  (Export  Provisions).  The  1988 
Law  states  that  enterprises  have  the 
right  to  set  their  own  prices  (see  Article 
26).  This  principle  was  restated  in  the 
1992  Regulations  (see  Article  Di). 
Finally,  the  1992  "Temporary 
Provisions  for  Administration  of  Export 
Commodities"  list  those  products 
subject  to  direct  government  control. 
TRBs  do  not  appear  on  this  list  and  are 
not  subject,  therefore,  to  the  constreints 
of  these  provisions. 

Consistent  with  Silicon  Carbide,  we 
preliminarily  determine  that  the 
existence  of  these  laws  demonstrates 
that  East  Sea,  Shandong,  and  Wanxiang, 
companies  owned  by  "all  of  the 
people,"  are  not  subject  to  de  jure 
government  control  with  respect  to 
export  activities.  In  light  o/  reports ' 
indicating  that  laws  shifting  control 
from  the  govenmient  to  the  enterprises 
themselves  have  not  been  implemented 
imiformly,  an  analysis  of  de  facto 
control  is  critical  in  determining 
whether  respondents  are,  in  fact,  subject 
to  government  control  with  respect  to 
export  activities. 

3.  De  Facto  Analysis:  East  Sea. 
Shandong,  and  Wanxiang 

The  f6Uowing  record  evidence,  whidl 
is  contained  in  the  questionnaire 
responses,  indicates  a  lack  of  de  facto 
goverrunent  control  over  the  export 
activities  of  East  Sea,  Shandong,  and 
Wanxiang.  We  have  found  that  these 
respondents'  pricing  and  export  strategy 
decisions  are  not  subject  to  any  entity's 
review  or  approval  and  that  there  are  no 
government  policy  directives  that  afisct 


>  SM  "PRC  CO¥«nmnt  Flndiogi  on  Enmpriw 
Autonomy."  Ln  Poraigo  Brokdcul  InfonnatioD 
S«rvic«-Ctlllu.S3-133  Uuly  14,  1M3)  tnd  1992 
Cantiml  lnt«ilig«ace  Ageocy  Repon  lo  tli«  taint 
BcODOmic  CammittM,  Hwrii^  on  Globsl  Eaummic 
and  T«dmok(ical  C3iaiige:  Ponne;  SonM  UniOQ 
■nd  EMam  Enrapt  ud  China.  PU  (102  Cong.,  2d 
San.). 
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than  decisioiu.  Tha«  ue  no 
restriction*  on  the  use  of  respondents' 
revenues  or  profits,  including  export 
eeinings. 

Eecfa  company's  general  nunaeer  or 
duinnan  of  tiie  board  has  the  right  to 
negodste  and  enter  into  contracts,  and 
may  delegate  this  authority  to  other 
employees  within  the  company.  There 
is  no  evidence  tliat  this  authority  is 
subject  to  any  level  of  governmental 
approval. 

The  general  manager  is  elected  l>y  the 
board  of  directors  for  each  of  these 
cmnpanies.  The  results  of  Wanxiang's 
management  elections  are  not  required 
to  be  submitted  to  any  government 
agency.  For  Shandong  and  East  Sea,  the 
election  results  are  recorded  with  the 
relevant  provincial  or  municipal  bureau 
(e.^..  the  Shandong  Machinery  Industry 
Commission  in  the  case  of  Shandong). 
There  is  no  evidence  that  these  bureaus 
control  the  selection  process  or  that  they 
have  rejected  a  general  manager  selected 
through  the  election  process. 

Decisions  made  by  respondents 
concerning  purchases  of  subject 
merchandise  firom  other  suppliers  are 
not  subject  to  government  approval. 
Finally,  respondents'  sources  of  funds 
are  their  own  savings  or  bank  loans,  and 
they  have  sole  control  over,  and  access 
to,  their  bank  accounts,  which  are  held 
in  each  company's  name. 

Based  on  the  ioiegoing  analysis  of  the 
evidence  of  record,  we  End  no  evidence 
of  either  de  jure  or  de  facto  government 
control  over  the  export  activities  of  East 
Sea,  Shandong,  and  Wanxiang. 
Accordingly,  Ce  preliminarily 
determine  that  each  of  these  exporters 
will  receive  a  separate  rate. 

Because  we  have  preliminarily 
determined  that  the  voluntary 
respondents  Shandong  and  Wanxiang 
are  entitled  to  separate  rates,  and  no 
review  was  requested  for  these 
companies,  we  have  not  reviewed  their 
entries  during  the  94-95  review  period 
(see  Background  section,  above). 
Therefore,  the  current  cash  deposit  rate 
established  for  these  companies  in  the 
1989-90  review  of  tliis  case  (i.e.,  the 
1989-90  PRC  rate)  will  continue  to 
apply  for  future  cash  deposits  unless 
this  rate  is  replaced  by  a  more  recent 
PRC  rale  (i.e.,  from  the  concurrent 
1990-91, 1991-92,  and  1992-93 
reviews)  before  the  publication  of  these 
final  results.  The  assessment  rate  for 
entries  horn  these  companies  during  the 
1904-95  POR  will  be  die  rate  required 
at  the  time  of  entry. 

4.  Separate  Rale  DeterminatSoiu  for 
Aton-responsivB  Companies 

For  those  companies  for  which  we 
initiated  a  review  and  which  did  not 


respond  to  the  questionnaires,  aa  the 
bets  otherwise  available,  we  have 
determined  that  these  companies  do  not 
merit  separate  rates.  See  Use  of  Facts 
Otherwise  Available,  below. 

United  States  Price 

For  sales  made  by  Ljioyang,  Zhejlang, 
Tianshul,  Wafongdian,  Liaoning, 
Guizhou.  Guizhou  Automotive, 
Xiangfan,  East  Sea  and  Premier,  we 
based  the  USP  on  export  price,  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  into 
tile  United  Stales,  and  because  the 
constructed  export  price  (CEP) 
methodology  was  not  invested  by  other 
drciunstances.  For  sales  made  by 
Shanghai,  we  based  USP  on  OSP,  in 
accordance  with  section  772(b)  of  the 
Act,  because  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States.  CMC  had  a 
combination  of  export  price  and  CEP 
sales  subject  to  review. 

We  calculated  export  price  based  on, 
as  appropriate,  the  FOB,  C3F  or  C4F  port 
price  to  uiuelaled  purchasers.  We  made 
deductions  for  brokerage  and  handling, 
foreign  inland  freight,  ocean  freight,  and 
marine  insurance.  When  marine 
insurance  and  ocean  freight  were 
provided  by  PRCKiwned  companies,  we 
based  the  deduction  on  surrogate 
values.  See  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Saccharin  from 
the  People's  Republic  of  China,  59  FR 
58818,  58825  (November  15, 1994).  We 
valued  foreign  inland  freight  deductions 
using  surrogate  data  based  on  Indian 
frei^t  costs.  We  selected  India  as  the 
siurogate  country  for  the  reasons 
explained  in  the  Normal  Value  section 
of  this  notice.      

We  calculated  CEP  based  on  the 
packed,  ex-warehouse  price  from  the 
U.S.  subsidiary  to  unrelated  customers. 
We  made  deductions  from  CEP  for  U.S. 
packing  in  the  United  States,  ocean 
freight,  foreign  brokerage  ft  handling, 
foreign  inland  freight,  marine  insurance, 
customs  duty,  U.S.  brokerage,  U.S. 
inland  freight  insurance  and  U.S.  inland 
freight.  In  accordance  with  section 
772(d)(1)  of  the  Act,  we  deducted  bom 
CEP  the  following  selling  expenses  that 
related  to  economic  activity  in  the 
United  States:  commissions,  direct 
selling  expenses,  including  advertising, 
warranties,  and  credit  expenses,  and 
indirect  selling  expenses,  including 
inventory  carrying  costs. 

NonalVah* 

Section  773(c)  of  the  Act  provides  that 
the  Department  shall  determine  the 
normal  value  (NV)  using  a  factors-of- 


production  methodology  if  (1)  the 
merchandise  is  exported  from  an  NME 
country,  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home  market  prices,  third-country 
prices,  or  constructed  value  (CV)  under 
section  773(a).  In  such  cases,  the  factors 
include,  but  are  not  limited  to:  (1)  hours 
of  labor  required;  (2)  quantities  of  raw 
materials  employed;  (3)  amounts  of 
energy  and  other  utilities  consumed; 
and  (4)  representative  capital  cost, 
including  depreciation. 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  previous  cases. 
In  accordance  with  section  771(18)(C)(i), 
any  determination  that  a  foreign  coimtry 
is  an  NME  country  shall  remain  in  eflect 
until  revoked  by  the  administering 
authority.  Furthermore,  available 
information  does  not  permit  the 
calculation  of  NV  using  home  market 
prices,  third  country  prices,  or  CV  under 
section  773(a).  Therefore,  except  as 
noted  below,  we  calculated  NV  based  on 
fectors  of  production  in  accordance  with 
section  773(c)  of  the  Act  and  section 
353.52  of  our  regulations. 

In  its  questioimaire  response, 
Shanghai  requested  that  me  Department 
accept  its  actual  costs,  claiming  that 
thoee  costs  were  market-driven. 
However,  in  order  to  accept  the  costs  of 
a  company  in  an  NME  country,  the 
Department  must  determine  that  the 
industry  in  which  that  company 
operates,  not  just  a  particular  company, 
is  market-oriented.  See,  e.g..  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Pure  and  Alloy 
Magnesium  from  the  Russian 
Federation,  59  FR  55427,  55430 
(November  7,  1994)  ("an  NME-country 
respondent  may  argue  that  market- 
driven  prices  characterize  its  particular 
industry  and,  therefore,  despite  NME 
status,  that  (normalj  value  should  be 
calculated  using  actual  home  market 
prices  or  costs")  (emphasis  added). 

Because  neither  Shanghai  nor  any 
other  company  in  this  review  has 
argued  that  the  TRB  industry  in  the  PRC 
is  market-oriented,  wo  continue  to 
consider  that  industry  to  be  non-market- 
oriented  and,  therefore,  we  liave  applied 
our  standard  NME  methodology  and 
surrogate  values  to  Shanghai's  hctors  of 
production  to  determine  NV  and 
movement  costs. 

Although  Premier  is  a  Hong  Kong 
company,  we  calculated  NV  for  Premier 
baaed  on  bctors  of  production  data.  We 
were  unable  to  use  home  market  sales 
as  a  basis  for  NV  because  Premier  had 
no  sales  in  Hong  Kong  during  the  POR. 
We  did  not  use  Premier's  third-country 
sales  in  calculating  NV  because 
Premier's  PRC-faased  suppliers  had 


knowledge  that  the  merchandise  in 
question  was  exported  to  an 
intermediate  country  (Hong  Kong).  See 
section  773(a)(3)(A)  of  the  Act. 
Accordingly,  we  calculated  NV  far 
Premier  on  the  basis  of  PRC  production 
inputs  and  surrogate  country  factor 
prices.  We  calculated  NV  using  these 
uctors  of  production  dsta  based  on  the 
facts  available  in  this  review.  See  Use  of 
Facts  Otherwise  Available,  infra. 

In  accordance  with  section  773(c)(4), 
we  valued  PRC  factors  of  production,  to 
the  extent  possible,  using  the  prices  or 
costs  of  factors  of  production  in  a 
market-economy  country  that  is:  (1)  at  a 
level  of  economic  development 
comparable  to  that  of  the  non-market- 
economy  country,  and  (2)  a  significant 
producer  of  comparable  merchandise. 

We  chose  India  as  the  most 
comparable  surrogate  on  the  basis  of  the 
criteria  set  out  in  section  3S3.52(b).  See 
Memorandum  from  Director,  Office  of 
Policy  to  Director,  Division  H,  Office  of 
Antidumping  Compliance,  dated  March 
15, 1996.  Further,  information  on  the 
record  indicates  that  India  is  a 
significant  producer  of  TRBs.  See 
Memorandum  from  the  analyst  to  the 
file,  dated  July  22, 1996.  We  used 
publicly  available  information  relating 
to  India  to  value  the  various  factors  of 
production. 

We  valued  the  factors  of  production 
OS  follows: 

•  For  hot-rolled  alloy  steel  Inrs  and 
rods,  and  irregular  coils,  used  in  the 
production  of  rollers,  hot-rolled  alloy 
steel  bars  and  rods,  used  in  the 
production  of  cups  and  cones,  cold- 
rolled  strip  and  sheet,  used  in  the 
production  of  cages,  and  bearing  quality 
and  non-bearing  quality  steel  scrap,  we 
used  import  prices  obtained  from 
Monthly  Statistics  of  the  Foreign  Trade 
of  India,  Volume  II— Imports.  We  used 
data  from  the  annual  issue  of  this 
source,  which  covers  the  period  April 
1994-March  1995,  and  also  factored  in 
the  remaining  POR  months  of  April- 
May  1995.  We  made  further  adjustments 
to  include  freight  costs  incurred 
between  the  steel  supplier  and  the  TRB 
factory. 

We  used  actual  cost&for  certain  steel 
inputs  because  they  were  purchased 
directly  from  a  market-economy 
country.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Oscillating  Fans  and  Ceiling  Fans  from 
the  PRC,  56  FR  55271,  55275  (October 
25, 1991). 

•  For  direct  labor,  we  used  1994  data 
from  Investing,  Licensing  &  Trading 
Conditions  Abroad,  India,  published  in 
November  1994  by  the  Economist 
Intelligence  Unit.  We  then  adjusted  the 
1994  labor  value  to  the  FOR  to  reflect 


inflation  using  consumer  price  indices 
(CPI)  of  India  as  published  in  the 
International  Financial  Statistics  by  the 
International  Monetary  Fund  (IMF).  We 
calculated  the  labor  cost  for  each 
component  by  multiplying  the  labor 
time  requirement  by  the  surrogate  labor 
rate.  Indirect  labor  is  reflected  in  the 
selling,  general  and  administrative 
(SG&A)  and  overhead  rates. 

•  For  factory  overhead,  we  used 
information  obtained  from  the  1994-95 
annual  report  of  a  producer  of  similar 
merchandise  in  India.  See  SKF  Bearings 
India,  Ltd.  Annual  Report  J  994-85. 
From  this  source,  we  were  able  to 
calculate  factory  overhead  as  a 
percentage  of  total  cost  of  manuiiacture. 

•  For  SG&A  expenses,  we  used 
information  obtained  from  the  same 
financial  report  used  to  obtain  factory 
overhead.  This  information  showed 
SG&A  expenses  as  a  percentage  of  the 
cost  of  manufacture. 

•  For  profit,  we  used  the  profit  rale  of 
the  same  Indian  producer  of  similar 
merchandise  from  which  we  derived  a 
rate  for  factory  overhead. 

•  For  export  packing,  we  used  the 
fads  available  because  the  respondents 
did  not  supply  sufficient  factor 
information  by  which  to  calculate 
packing  costs.  We  used  one  percent  of 
the  total  ex-factory  cost  and  StS&A 
expenses  combined.  This  percentage, 
obtained  from  publicly  available  data, 
was  used  in  the  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Tapered 
Roller  Bearings  from  Italy,  52  FR  24198 
(June  29, 1987).  This  methodology  is 
consistent  with  the  Department's 
valuation  of  packing  in  the  Final  Results 
of  Antidumping  Duly  Administrative 
Review:  Tapered  Roller  Bearings  from 
the  People's  Republic  of  China,  56  FR 
67590  (December  31, 1991).  We  used 
this  percentage  because  there  was  no 
publicly  available  information  from  a 
comparable  surrogate  country. 

•  For  foreign  iidand  freight,  as  the 
most  recent  publicly  available 
published  source,  we  used  a  rate 
derived  from  a  newspaper  article  in  the 
April  20, 1994  issue  of  The  Times  of 
India,  as  submitted  in  the  antidumping 
duly  investigation  on  honey  from  the 
PRC.  We  adjusted  the  value  of  freight  to 
the  POR  using  a  WPI  published  by  Ihe 
IMF. 

We  made  no  adjustments  for  selling 
expenses  because  the  surrogate  SG«A 
information  we  used  did  not  allow  a 
breakout  of  selling  expenses. 

Intent  to  Revoke 

Shanghai  requested,  pursuant  to  19 
CFR  353.25(h),  revocation  of  the  order 
with  respect  to  its  sales  of  Ihe 
merchandise  in  question  and  submitted 


the  certification  required  by  19  CFR 
353.2S(b)(l).  In  addition,  in  accordanot 
with  19  CFR  353.25(a)(2)(iii),  Shanghai 
has  agreed  in  writing  to  its  immediate 
reinstatement  in  the  order,  as  long  as 
any  producer  or  reseller  is  subject  to  the 
order,  if  the  Department  concludes 
under  19  CFR  353.22(f)  that  Shanghai, 
subsequent  to  revocation,  sold 
merchandise  at  less  than  NV.  Based  on 
the  preliminary  results  in  this  review 
and  the  two  preceding  reviews  (see 
Tapered  Roller  Bearings  and  Parts 
Thereof  Finished  and  Unfinished,  From 
the  People's  Republic  of  China: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews,  60  FR 
44302  (August  25, 1995)  and  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  the 
People's  Republic  of  China:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  fleWews,  60  FR  49572 
(September  26,  1993)),  Shanghai  has 
demonstrated  three  consecutive  years  of 
sales  at  not  less  than  NV. 

If  the  final  results  of  this  and  the  two 
preceding  reviews  demonstrate  that 
Shanghai  sold  the  merchandise  at  not 
less  than  NV,  and  if  the  Department 
determines  that  it  is  nol  likely  that 
Shanghai  will  sell  the  subject 
merchandise  at  less  than  NV  in  the 
future,  we  intend  to  revoke  the  order 
with  respect  to  merchandise  produced 
and  exported  by  Shanghai. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the 
Act.  Currency  conversions  were  made  at 
the  rates  certified  by  the  Federal  Reserve 
Bank.  Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
to  convert  foreign  currencies  into  U.S. 
dollars  unless  the  daily  rate  involves  a 
"fluctuation."  It  is  our  practice  to  find 
that  a  fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
rate  by  2.25  percent.  See  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  from 
Turkey.  61  FR  35188,  35192  Quly  5, 
1996).  The  benchmark  rate  is  defined  as 
the  rolling  average  of  the  rales  for  the 
past  40  business  days.  Because  we 
found  no  fluctuation  in  this  case,  we 
believe  it  is  appropriate  to  use  a  daily 
exchange  rate  for  currency  conversion 
purposes. 
Use  of  Facts  Olfaerwiae  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(a)  of  the 
Act,  thai  the  use  of  fac-ts  available  is 
appropriate  for  Premier,  Jilin,  and  all 
companies  named  in  the  Notice  of 
Initiation  that  did  not  respond  to  our 
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requests  for  information.  Furthermore, 
we  determine  that,  pursuant  to  section 
776(b)  of  the  Act,  it  is  appropriate  to 
molce  infiarences  adverse  to  the  interests 
of  the  non-responding  companies 
because  they  failed  to  cooperate  by  not 
responding  to  our  questionnaire. 

Where  the  Department  must  base  the 
entire  dumping  margin  for  a  respondent 
in  an  administrative  review  on  mcts 
available  because  that  respondent  foiled 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  request  for 
infomution,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use 
inferences  adverse  to  the  interests  of 
that  respondent  in  choosing  focts 
available.  Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  focts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Because  information  fix>m  prior 
segments  of  the  proceeding  constitutes 
secondary  information,  section  776(c)  of 
the  Act  provides  that  the  Department 
shall,  to  the  extent  practicable, 
corroborate  that  secondary  information 
from  independent  sources  reasonably  at 
its  disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  "corroborate"  means  simply  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  (See  RR.  Doc.  316, 
Vol.  1, 103d  Cong.,  2d  soss.  870  (1994).) 
To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  imlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  t)epartment 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  Uie  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
tvill  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  inappropriate.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
focts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see.  e.g..  Fresh  Cut 
Flowers  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  (Feb.  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  as 


adverse  bets  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  iii  an  unusually  high  margin)]. 

Companies  that  did  not  respond  to 
the  questionaire 

We  have  preliminarily  assigned 
129.97  percent  as  facts  available  to  those 
companies  for  which  we  initiated  a 
review  and  which  did  not  respond  to 
the  questionnaires.  As  noted  in  the 
separate  rates  section  above,  we  have 
also  determined  that  the  non-responsive 
companies  do  not  merit  separate  rates. 
Therefore,  the  facts  available  for  these 
companies  form  the  basis  for  the  PRC 
rate.  The  PRC  rate  is  129.97  percent  for 
this  review. 

1.  Jilin:  Because  }iUn  withheld 
information  requested  by  the 
Department  {see  Memorandum  from 
Analyst  to  File:  Verification  Report  for 
Jilin  Machinery  Import  &  Export 
Corporation,  dated  July  22, 1996), 
section  776(a)  of  the  Act  requires  us  to 
use  the  focts  otherwise  available.  At 
verification,  we  discovered  that  Jilin 
failed  to  report  certain  U.S.  sales  during 
the  I^R  Because  Jilin's  unreported 
sales  represented  a  large  portion  of  its 
total  U.S.  sales  during  the  FOR  (and 
because  these  unreported  sales  would 
have  escaped  dumping  duties  if 
undiscovered),  we  find  that  Jilin  failed 
to  cooperate  by  not  complying  with  our 
request  for  information,  and  we  have 
rejected  Jilin's  submissions  in 
accordance  with  section  782(e)(4)  of  the 
Act.  Section  776(b)  of  the  Act  allows  us 
to  use  an  adverse  inference  in  selecting 
from  the  facts  otherwise  available.  As 
adverse  facts  available,  we  have  selected 
129.97  percent,  the  highest  rate 
calculated  in  this  review,  as  the  margin 
for  Jilin. 

2.  Premier:  We  determined  that 
Premier,  a  Hong  Kong-based  reseller  of 
TRBs  from  the  PRC,  responded  to  the 
best  of  its  ability  to  the  Department's 
supplemental  questionnaire  which 
requested  factors-of-production  data. 
Premier  was  able  to  provide  factors  data 
from  its  suppliers  for  models  which 
represented  most  of  Premier's  U.S.  sales 
by  value.  For  models  which  Premier 
purchased  from  multiple  suppliers,  it 
provided  factors  data  from  only  one  of 
its  PRC  suppliers.  For  a  significant 
amount  of  its  U.S.  sales  by  value. 
Premier  was  unable  to  provide  factors 
data  from  any  of  its  PRC  suppliers. 
However,  for  models  involved  in  those 
sales.  Premier  was  able  to  provide 
factors  data  from  other  PRC  suppliers  of 
the  same  models.  For  the  remainder  of 
its  U.S.  sales,  Premier  was  unable  to 
report  factors  data. 

We  determined  that  there  is,  however, 
little  variation  in  foctor  utilization  rates 


among  the  TRB  producers  from  whom 
we  have  received  factors-of-production 
data.  For  this  reason,  and  because 
Premier  made  every  attempt  to  respond 
fully  to  the  Department's  supplemental 
questionnaire  regarding  foctors  data,  we 
are  using  as  facts  available  the  foctors 
data  provided  by  Premier  in  order  to 
calculate  CV.  For  f^mier's  U.S.  sales  of 
models  for  which  Premier  was  unable  to 
provide  any  factors  data,  we  have 
applied  23.31  percent,  the  average  of  the 
calculated  margins  for  other  companies 
in  this  review,  to  those  U.S.  sales.  We 
did  not  apply  an  adverse  margin  to 
these  sales  because  we  determined  that 
Premier  had  cooperated  to  the  best  of  its 
ability.  Furthermore,  because  we  had  no 
information  with  which  to  calculate  NV 
for  the  models  represented  by  these 
sales,  we  determined  that  a  simple 
average  of  the  calculated  margins  for 
other  companies  in  this  review,  for 
which  we  were  able  to  calculate  NV,  is 
a  reasonable  rate  to  apply,  as  focts 
available,  for  these  sales  by  Premier.  See 
Memorandum  to  Deputy  Assistant 
Secretary  for  AD/CVD  Enforcement  from 
Office  Director  for  AD/CVD  Enforcement 
dated  July  29, 1996. 

Preliminary  Kesnlts  of  the  Review 

As  a  result  of  our  comparison  of  the 
USP  to  NV,  we  preliminarily  determine 
that  the  following  dumping  margins 
exist  for  the  period  June  1, 1994, 
through  May  31, 1995: 


Manufaclurar/expartar 


Premier  Bearing  and   Equjpment. 
Limited 


Gtizhou  Machinery  Import  and  Ex- 
port Corporation  

Luoyang  Bearing  Factory  

Shanghai  General  Eearaig  Com- 
pany. Lid  „ _ 

Jilin  Machinery  Import  and  Export 
Corporation 

Wafangdian  Bearing  Factory 

Liaoning  Machinery  Import  &  Ex- 
port Corporation  

China  Nationai  Machinery  Import 
arxl  Export  Corporation 

China  Nan  Automotive  Industry  Im- 
port and  Export  Quizhou  Cor- 
poration   

TIanshul  Hailin  Import  and  Export 
Corporation 

Zhejiang  Machinery  Import  &  Ex- 
port Corporation  _ 

Xiangtan  Intamationai  Traiis  Corp. 

East  Sea  Bearing  Co.,  Ltd. „.... 

Shandong  Machinery  and  Equip- 
ment Import  &  Ei^xxt  Corpora- 
tion   _ 

Wanxiang  Qroup  Coiporatian  „_ 


Margin 
(per- 
cent) 


5.37 

23  J7 
2.46 

0.00 

129.97 
129.97 

16.67 

0.00 

9.34 
64.71 

5.77 
13.20 


129.97- 
129.87 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  «rill  be  held 
approximately  44  days  after  the 
publication  of  this  notice.  Interested 
parties  may  submit  written  comments 
(case  briefs)  within  30  days  of  the  date 
of  publication  of  this  notice.  Rebuttal 
comments  (rebuttal  briefo),  which  must 
be  limited  to  issues  raised  in  the  case 
briefo,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments,  virithin  180  days  of 
publication  of  these  preliminary  results. 
The  Department  shall  determine,  and 
the  Customs  Servica  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  dinerences  between 
USP  and  NV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  uie  Customs 
Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  &a  Act:  (1)  for  the 
companies  named  above  that  have 
separate  rales  and  were  reviewed 
(Premier,  Guizhou  Machinery,  Luoyang, 
Shanghai,  Jilin,  Waiangdian,  Liaoning, 
CMC,  Gui^ou  Automotive,  Tianshui, 
Zhejiang,  Xiangfan,  East  Sea),  the  cash 
deposit  rates  will  be  the  rates  for  these 
firms  established  in  the  final  results  of 
this  review:  (2)  for  Shandong  and 
Wanxiang,  which  we  preliminarily 
determine  to  be  entitled  to  a  separate 
rate,  the  rate  will  continue  be  that 
which  currently  applies  to  this  company 
unless  modified  by  a  more  recent  PRC 
rate  (e.g.,  from  the  concurrent  90-91, 
91-92,  or  92-93  reviews):  (3)  for  all 
remaining  PRC  exporters,  all  of  which 
were  found  to  not  be  entitled  to  separate 
rates,  the  cash  deposit  will  be  129.97 
percent:  and  (4)  for  other  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC.  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter.  These  deposit 
requirements,  when  impoeed,  shall 
remain  in  efi^  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 


their  responsibility  under  19  C.F.R. 
353.26  to  file  a  certificate  reganiing  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  ocxurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  7Sl(a)(l) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CF.R.  353.22. 

Dated:  July  29, 1996. 
Sabnt  S.  LaKuisa, 
Acting  Asu'clanl  Sscretory /or  Import 
Admisustjvtion. 

IFR  Doc  96-19857  Filed  6-2-96:  «:4S  am) 
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UFMiluin  From  KazaUisMn, 
Kyigyafn,  th«  RuMian  Fadaration, 
and  Uzbaklatan;  Tannlnalton  of 
AdmlnlatrBttva  Raviawa  of  Suapanaion 
AQraamanta 

AOENCr:  Import  AdminisUation. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  termination  of 
suspension  agreements  administrative 
reviews.  

SUiWARY:  On  November  16. 1995,  the 
Department  of  0>iiunerce  (the 
Department)  initiated  administrative 
reviews  of  the  suspension  agreements 
on  uranium  from  Kazakhstan, 
Kyrgyzstan,  the  Russian  Federation,  and 
Uzbekistan.  The  review  period  was 
October  1, 1994,  through  September  30, 
1995.  We  are  now  terminating  these 
reviews. 

EFFECTIVE  date:  August  5, 1996. 
FOR  FURT1CR  MFORMATKM  CONTACT: 
James  Doyle  or  Alexander  Braier.  Office 
of  Antidumping  Countervailing  Duty 
Enforcement — Group  HI.  Room  7866. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0172  or  (202)  482- 
1324,  respectively. 

SUPPI.EMENTARV  MFOMMTION: 

Background 

On  October  31. 1995.  the  Ad  Hoc 
Committee  of  Domestic  Uranium 
Producers  (the  Ad  Hoc  Committee)  and 
the  Oil,  Chemical  and  Atomic  Workers 
International  Union  (OCAW), 
petitioners  in  the  above-referenced 


investigations  and  interested  parties  in 
these  proceedings,  requested  that  the 
Department  conduct  administrative 
reviews  of  the  above-referenced 
suspension  agreements  for  the  period 
from  October  1,  1994,  through 
September  30, 1995. 

On  November  16, 1995,  the 
Department  published  in  the  Federal 
Kagiater  (60  FR  S7S73)  a  notice  of 
initiation  for  these  administrative 
reviews  for  the  period  from  October  1. 
1994,  through  September  30, 1995. 

On  July  23.  1996,  the  Ad  Hoc 
Committee  withdrew  its  request  for  a 
review  and  requested  that  the  review  be 
terminated.  The  Ad  Hoc  Committee 
request  to  terminate  the  review 
indicates  that  it  consulted  with  ctinent 
counsel  for  the  OCAW  who  indicated 
that  the  OCAW  consents  to  the 
withdrawal  of  these  administrative 
review  requests. 

The  Department's  regulations  at  19 
CFR  353.22(a)(5)  (1995)  state  that  "the 
Secretary  may  permit  a  party  that 
requests  a  review  under  paragraph  (a)  of 
this  section  to  withdraw  the  request  no 
later  than  90  days  after  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review.  The  Secretary  may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so." 
Although  the  Mrithdrawal  of  the  request 
for  review  was  made  later  than  90  days 
after  the  publication  of  the  notice  of 
initiation,  the  Secretary  has  decided  that 
it  is  reasonable  to  do  so  due  to 
resolution  of  major  outstanding  issues, 
recent  amendments  and  continuing 
consultations  under  the  suspension 
agreements.  Because  there  were  no 
requests  for  review  from  other  interested 
parties,  we  are  terminating  these 
reviews. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  ( APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  section 
353.34(d)  of  the  Department's 
regulations.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  SPO  is  a 
sanctionable  violation. 

This  notice  is  in  accordance  with 
section  353.22(a)(5)  of  the  Department's 
regulations  (19  CFR  353.22(a)(5)). 

Dttsd'  July  29, 1996. 
Eolud  I.  MacOMiald. 
Acting  Deputy  Assittant  Seatlary, 
Enforcement  Group  HI. 
IFR  Doc  96-19861  Filed  8-2-96: 8:45  ami 
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COMMOOmr  FUTURES  TRAIMNQ 


ACT 

MBICV  HOUMa  THE  MBETMO: 

Commodity  Futures  Trading 

Comminion. 

■am  AMD  date:  2:00  pjn..  Thuraday, 

August  8. 1996. 

ruce  1155  Zlst  St.  N.W..  Washington, 

D.C  Lobby  Level  HcMring  Room. 

•TATtwbpen. 

MATTERS  TO  BE  CONStOERB}:  Us8  of 

Electionic  Media  by  Commodity  Pool 

Operators  and  Commodity  Tramng 

Advisors. 

CCNTACT  PERSON  PM  MORE  WFOnUTiaN: 

Jean  A.  Webb.  202-418-5100. 

)MaA.W*Ui. 

Secntaryofthe  Commisaion. 

(FR  Doc  96-20027  Filad  B-l-M:  3:16  pml 

■US  coos  «it-tl-« 

SunaWne  Act  Meelliig 

AOBCY  HOLOMQ  TME  MOTMQ: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  2:30  p.m..  Thursdsy. 

August  8. 1996. 

PLACE:  1155  21st  St..  N.W..  Washington. 

D.C  9th  PI.  Conference  Room. 

•TATtJS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE  IMVRMATION: 

Jean  A.  Webb,  202-418-5100. 

|HaA.WiUi, 

Secretary  of  the  Commiaaion. 

IFR  Doc  96-20028  Filed  S-1-S6;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Departmant  of  the  Air  Force 
USAF  SetontHIc  AdviMfy  BoMd 


The  USAF  Scientific  Advisory 
Board's  Science  ft  Tectmology  Review 
of  Avionics  and  Communications  will 
meet  on  4-8  November  1996  at  Wright 
Patterson  AFB.  OH  ft  Eglin  AFB,  FL 
between  8:00  a.m.  and  SHX)  p.m. 

The  purpose  of  the  meeting  is  to 
review  the  quality  and  long-range 
relevance  of  the  science  and  teleology 
bese. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  (jxie, 
spedficaily  subparagraphs  (1)  and  (4) 
thereof. 


For  further  iniormatioa,  contact  tiis 
SdontiSc  Adrisoty  Board  Sacielariat  at  (703) 
697-«845. 
Pal>T;.CsBMr. 

Air  Force  Federal  Register  Liaiaon  C^ficer. 
[FR  Ddc  96-19824  Filed  8-2-96;  8:4S  «m| 


U9AF  SetwitHIc  AdviM>ry  Bowd 


The  USAF  Sdentilic  Advisory 
Board's  Science  ft  Technology  Review 
of  Vehicles  and  Power  will  meet  on  12- 
15  November  1996  at  Wright  Patterson 
AFB.  OH  between  8:00  a.m.  and  5.-00 
p.m. 

The  purpose  of  the  meeting  is  to 
review  the  quality  and  long-range 
relevance  of  the  science  and  ted^ology 
base. 

The  meeting  will  be  closed  to  the 
public  in  accordance  iwith  SecUon  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  fiuther  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  607-6845. 
Pa^J.Comv, 

Mr  Force  FedemI  Register  Liaison  Officer 
(FR  Doc  96-19825  FUed  8-2-96:  8:45  am) 
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USAF  Sdantlflc  AcMsoiy  Board 


The  USAF  Scientific  Advisory 
Board's  Science  ft  Technology  Review 
of  Geophysics  will  meet  on  18-22 
November  1996  at  Hanscom  AFB.  MA 
between  8:00  a.m.  and  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
review  the  quality  and  long-range 
relevance  of  the  science  and  tedhnology 
base. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof 

For  further  iijfisrmatioa,  contact  the 
ScientiBc  Advisory  Board  Secretarial  at  (703) 
697-8845. 
PalsyJ;CaaBar. 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc  96-19826  Filed  8-2-96:  8:45  ami 
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USAF  Sctantfflc  AdviMMy  Board 


The  purpose  of  the  meeting  is  to 
review  the  quality  and  long-range 
relevance  of  the  science  and  te^nology 
base. 

the  meeting  will  be  closed  to  the 
public  in  acondance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  infannation.  contact  the 
Scientific  Adviaocy  Board  Secretariat  at  (703) 
897-8845. 
Palsy  |.  Coanar. 

Air  Force  Federal  Register  Uaiton  Officer 
IFR  I>oc  96-19827  Filed  8-2-96: 8:45  ami 


USAF  SdanUfic  Advtoofy  Board' 
Meeting 

The  USAF  Scientific  Advisory 
Board's  Sdence  ft  Technology  Review 
of  Materials  ft  Materials  Processing  will 
meet  on  9-13  December  1996  at  Wright 
Patterson  AFB.  OH  between  8:00  a.m. 
and  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
review  the  quality  and  long-range 
relevance  of  the  science  and  technology 
base. 

The  meeting  will  be  closed  to  the 
public  In  accordance  with  Section  5S2b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof 

F«  hirther  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (703) 
897-8845. 
Palsy  ).  Canner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc  96-19828  FUed  8-2-96:  8:45  ami 

aauHo  cone  »i«-ti-w 


USAF  Setantmc  Adviaory  Board 


USAF  SdantMc  Advisory  Board 


The  USAF  Scientific  Advisory 
Board's  Science  ft  Technology  Review 
of  Human  Centered  Technology  will 
meet  on  2-6  Dec  96  at  Brooks  AFB,  TX 
between  8:00  ajn.  and  5:00  pjn. 


The  USAF  Scientific  Advisory 
Board's  Science  ft  Technology  Review 
of  Advanced  Weapons  will  meet  on  16- 
20  December  1996  at  Kirtland  AFB,  NM 
fiom  8:00  a.m.  to  5:00  p.m. 

The  piupose  of  the  meeting  is  to 
fulfill  the  yearly  SAB  Science  and 
Technology  Review  in  the  area  of 
AdvancedWeapons. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-8845. 
Palsy  I.  Coanar. 

Air  Force  Federal  Reffsler  Liaison  Officer 
IFR  Doc  96-19829  Filed  8-2-96;  8:45  ami 


The  USAF  Scientific  Advisory 
Board's  Science  ft  Technology  Review 
of  Electronics  will  meet  on  6-9  January 
1997  at  Hanscom  AFB.  MA  between 
8:00  a.m.  and  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
review  the  quality  and  long-range 
relevance  of  the  science  and  teciinology 
base. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  informatioQ.  contact  the 
Scientific  Adviaory  Board  Secretariat  at  (703) 
697-8845. 
Palsy  J.  Cooiiar, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  96-19830  Filed  8-2-96;  8:45  ami 
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USAF  Scientlflc  Advlaoiy  Board 


The  USAF  Sdentiflc  Adviaory 
Board's  Science  &  Technology  Review 
of  Ordnance  ft  Propulsion  will  meet  on 
13-17  January  1997  at  Wright-Patterson 
AFB,  OH  at  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
fulfill  the  yearly  SAB  Science  and 
Technology  Review  in  the  area  of 
Propulsion. 

llie  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (703) 
697-8845. 
Palsy  I,  Cooaer, 

AirForce  Federal  Register  Liaison  Officer. 
IFR  Doc  96-19831  Filed  8-2-96: 8:45  ami 
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Department  of  ti>e  Army 

Record  of  Decision  (ROD)  For  the  Final 
Environmamai  Impact  Statement 
(FBS)  on  the  Disposal  and  Rauae  of 
the  BRAC  Parcel  at  the  U,8.  Amy 
MatMMs  Technology  LaborstMy, 


AOENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the  Army 
aimoimced  its  Record  of  Decision  (ROD) 
for  the  Final  Enviroiunental  Impact 
Statement  (FEIS)  on  the  disposal  and 
reuse  of  the  37-acre  BRAC  parcel  at  the 


U.S.  Army  Materials  Technology 
Laboratory.  Watertown.  Massachusetts, 
in  accordance  with  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Reahgnment  Act  of  1988. 
Public  Law  100-526,  as  amended  (the 
"Act"). 

Under  the  Act,  the  Secretary  of  the 
Army  has  been  delegeted  the  authority 
to  dispose  of  excess  real  property  and 
facilities  located  at  a  military 
installation  being  closed  or  realigned. 
The  Army  is  required  to  comply  with 
the  National  Environmental  Policy  Act 
of  1969  during  the  process  of  property 
disposal  and  must  prepare  appropriate 
analyses  of  the  impacts  of  disposal  and , 
secondarily  reuse  of  the  property  on  the 
environment.  The  ROD  and  the  FEiS 
satisfy  requirements  of  the  lav.  to 
examine  the  environmental  impacts  of 
disposal  and  reuse  of  the  U.S.  Army 
Materials  Technology  Laboratory  BRAC 
parcel. 

Encumliered  disposal  involves  the 
transfer  of  property  to  othere  with  use      , 
restrictions  imposed  by  the  Army.  The 
ROD  concluded  that  surplus  property 
will  be  convoyed  in  encumbered 
parcels,  subject  to  the  following 
restrictions  identified  in  the  FEIS: 
Historic  District,  Remedial  Action, 
Groundwater  Contamination,  Limited 
Ingress  and  Egress,  Utilities 
interdependence  is,  and  Southeastern 
Comer  Park  Values.  The  Army  will 
impose  reservations  or  deed  restrictions, 
as  necessary  and  appropriate,  to  protect 
human  health,  the  environment,  and 
public  safety. 

The  Army  has  taken  all  practicable 
measures  to  avoid  or  minimize 
significant  adverse  impacts  associated 
with  its  preferred  alternative  of 
encumbered  property  disposal.  The 
Army  will  continue  to  work  with 
individual  future  owners  to  avoid, 
reduce,  or  compensate  for  significant 
adverse  impacts  that  might  occur  as  a 
result  of  disposal.  Mitigation  meastires 
for  reuse  activities  are  identified  in  the 
FEIS. 

ADDRESSES:  A  copy  of  the  ROD  may  be 
obtained  by  writing  Mr.  James 
Davidson,  U.S.  Army  Materiel 
Command.  ATTN:  AMCSO,  5001 
Eisenhower  Avenue,  Alexandria.  VA 
22333-0001  or  by  calling  (703)  617- 
5510. 

Raymond  |.  Fats. 

ActingDepatyAssistantSectelaryofthe 
Army  (Environrnent,  Safety  and  Occupational 
Health)  OASAIIL&E). 
(FR  Doc  96-19807  Filed  8-2-fl6;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  Of  Propoeed  InformaUon 
Cotlectton  Requests 

AOENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
conunent  request. 

SUMMARY:  The  Director,  Ii^formation 
Resources  Croup,  invites  conunents  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
IteducUon  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  4, 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
IX  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624.  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patrick  J.  SherriU  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
[TDDJ  may  call  the  Federal  Information 
Relay  Service  (FKS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  tiiae, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Ciiapter  35)  requires 
that  the  (Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  connnent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  Sligations.  The  Director  of  the 
Infonnatian  Resources  Group  publishes 
this  notice  contaiiUng  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
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frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  j. 
Sherrill  at  the  addresa  specified  above. 

Dited:  July  30. 1996. 
GlariaParkar, 
Director.  Information  Resources  Croup. 

Office  of  Ekmenlary  and  Secaodaiy 
Edncabon 

T>7Je  ofHevievr.  New. 

Title:  Gun-Free  Schools  Act  Report. 

Frequency:  Annually. 

Affected  Public:  Stale,  local  or  Tribal 
Gov't.  SEAs  and  LEAs. 

Heporting  and  Becordkeeping  Hour 
Burden: 

Responses:  57. 

Burden  Hours;  4S6. 

Abstmct:  The  Gun-Free  Schools  Act 
(GFSA)  requires  each  State  to  provide 
annual  reports  to  the  Secretary 
concerning  implementation  of  the  Act's 
requirements  tegardijig  expulsions  from 
schools  resulting  from  weapons 
violations.  The  GFSA  requires  the 
Secretary  to  report  to  Congress  if  any 
Stale  is  not  in  compliance  with  the 
GFSA,  and  requires  the  Serxetary  to 
collect  data  on  the  incidence  of  children 
with  disabiUties  and  violent  behaviors. 
IFR  Doc  96-19787  Filed  S-2-96:  8:4$  ami 
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DEPARTMENT  OF  BIEflQY 

[FE  Dodata  Na  PP-III  and  EA-1iq 

Application  for  PraaldentM  Panntt  and 
Electricity  Export  Authorization  Hill 
County  Etactrlc  CooperaUva,  Inc. 

AOeiCV:  Office  of  Fossil  Energy,  DOE. 
ACnON:  Notice  of  Application. 

WJWMABY:  Hill  County  Electric 
Cooperative,  Inc.  (Hill  County)  has 
applied  for  a  Presidential  permit  in 
order  to  construct  a  new  transmission 
facility  at  the  U.S.  Ixirder  with  C^anada. 
In  addition  Hill  County  has  requested 
authorization  to  export  electric  energy 
to  (Canada  using  the  proposed  facilities. 
IMTES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  September  4, 1996. 
A00BE8SE8:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows;  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  S.W.. 
Washington.  DC.  20585-0350. 
R3fl  FURTMER  INFORMATION  COMf  ACT: 
William  H.  Freeman  (Program  OfBca) 


202-586-5883  or  Michael  T.  Sldnker 
(Program  Attorney)  202-586-6667. 

auppiamanun  mfodmation:  The 
construction,  connection,  operation,  and 
maintenance  of  bcilities  at  the 
international  border  of  the  United  Slates 
for  the  transmission  of  electric  energy  is 
prohibited  in  the  absence  of  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  No.  12038.  Exports  of 
electric  enor^Qr  from  the  United  States  to 
a  foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act. 

In  an  application  filed  on  July  12. 
1996,  and  amended  on  July  25,  1996, 
(FE  Docket  PP-118),  Hill  County  filed 
an  application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  a  Presidential  permit.  In  its 
application.  Hill  County  proposes  two 
routing  alternatives  to  construct, 
operate,  and  maintain  a  B9-kV 
transmission  line.  The  first  alternative 
would  tap  Hill  county's  facilities  at  the 
North  Cildford  Substation  in  Montana 
and  extend  north  (crossing  the  Milk 
River  adjacent  to  the  Express  Pipeline 
right-of-way  on  lands  owned  by  the 
Bureau  of  Reclamation  (BOR)) 
approximately  17.5  miles  to  the  United 
States  border  with  Canada.  The  second 
alternative  would  tap  Hill  County's 
bcilities  five  (5)  miles  west  of  the  North 
Cildford  Substation  in  Montana  and 
extend  22  miles  north  (crossing  the  Milk 
River  on  private  and  slate-owned  lands 
to  the  west  of  the  BOR  right-of-way). 
Both  alternatives  would  cross  the 
international  Imrder  at  the  same  point. 

to  FE  Docket  EA-118,  Hill  County 
proposes  to  export  electric  energy  to 
Canada  using  these  proposed  facilities. 
The  purpose  of  the  proposed  line  and 
electricity  export  is  to  supply  electric 
energy  to  a  pump  station  in  Canada 
owned  by  Express  Pipeline  Ltd. 
(Express  Pipeline).  The  pump  station 
will  serve  a  crude  oil  pipeline  that  will 
transport  Canadian-produced  oil  from 
Hardisty,  Altwrta.  Canada,  to  C^asper. 
Wyoming.  The  pipeline  is  .scheduled  to 
b^n  operation  in  January  1997,  and 
will  supply  crude  oil  to  refineries  in 
Wyoming  and  the  midwest. 

Procedural  Matters 

Any  persons  desiring  to  be  heard  or 
to  protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  S§  385.211  or  385.214  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 

Fifteen  copies  of  such  petitions  and 
j)rDtests  should  be  filed  with  the  IX3E 
on  or  before  the  date  Usted  above. 
Additional  copies  of  such  petitions  to 


intervene  or  protest  also  should  be  filed 
directly  with:  Mr.  Burl  Miner,  General 
Manager,  Hill  County  Electric 
Cooperative,  Inc.,  P.O.  Box  2330.  Havre. 
MonUna  59501-2330. 

Before  a  Presidential  permit  or 
electricity  export  authorization  may  be 
issued  or  amended,  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system  and  the  environmental 
impacts  of  the  proposed  DOE  action 
must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA). 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC.  on  July  30. 
1996. 
An&aaj  J.  Cooo. 

Director.  Ofpce  of  Coal  «■  Electricity.  Office 
of  Fuels  Programs,  Office  ofFoisil  Energy. 
IFR  Doc.  96-19800  Filed  8-02-96:8:45  ami     . 
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Nolioe  Emending  the  Public  Scoping 
Period  and  Raechedullng  the  PuMIc 
Scoping  Meeting  for  the  Philonlum 
Interim  Storage  Environmental  In^iact 
Statement  for  the  Rocky  FM« 
Emrironmental  Technology  Site 

AOBtCY:  Department  of  Energy. 
ACTION:  Notice. 

StiMMARV:  The  Department  extends  the 
public  scoping  period  and  reschedules 
the  public  scoping  meeting  for  the 
Plutonium  toterim  Storage 
Environmental  Impact  Statement  for  the 
Rocky  Flats  Environmental  Technology 
Site  (RFETS). 

DATES:  The  Department  extends  the 
public  scoping  period  on  the 
environmental  impact  statement  until 
August  23. 1996.  and  reschedules  the 
public  scoping  meeting  to  Tuesday. 
August  13. 1996.  from  6;00  p.m.  to  9:00 
p.m..  at  the  RFETS,  Building  60  (located 
immediately  off  State  Highway  93  near 
Golden.  Colorado,  at  the  RFETS  west 
entrance). 

AOOflasES:  Written  questions  and 
comments  should  be  submitted  to; 
Dorothy  M.  Newell,  NEPA  Document 
Manager,  Office  of  Material  Stabilization 
and  Disposition,  Rocky  Flats  Field 
Office,  Department  of  Energy,  Post 
OfBca  Box  928.  Golden,  Colorado 
80402-0928  (Facsimile;  303-966-4589). 

Envelopes  should  be  marked  "Rocky 
Flats  Plutonium  Storage  EIS". 

For  general  information  on  the 
Department's  NEPA  process,  please 


contact:  (irol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance 
(EH-t2).  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  S.W., 
Washington,  D.C.  20585,  Telephone: 
202-586-4600  or  leave  a  message  at 
800-472-2756. 

SUfVI^TENTARY  INFORMATION:  On  July 
17. 1996,  the  Department  published  a 
notice  in  the  Federal  Register  (61  FR 
37247)  announcing  its  intent  to  prepare 
an  environmental  impact  statement  for 
interim  storage  of  plutonium  at  the 
RFETS  and  the  commencement  of  a 
public  scoping  period  that  was  to 
continue  until  August  16. 1996.  The 
July  17. 1996,  notice  also  announced  a 
public  scoping  meeting  scheduled  for 
August  6, 1996.  In  response  to  a 
stakeholder's  request,  the  Department  is 
rescheduling  the  public  scoping  meeting 
to  August  13,  1996.  and,  to  ensure  that 
the  public  has  ample  opportunity  to 
provide  comments  after  the  public 
scoping  meeting,  extending  the  public 
scoping  period  to  August  23. 1996.  The 
Department  has  separately  notified 
interested  and  affected  stakeholders  of 
the  change  in  dates.  Comments 
postmarked  after  August  23, 1996,  will 
be  considered  to  the  extent  practicable. 
Further  information  on  the  alternatives 
regarding  interim  storage  of  plutonium 
at  the  RFETS  and  on  the  environmental 
impact  statement  is  contained  in  the 
Notice  of  Intent. 

Issued  in  Washington.  D.C.  this  31st  day 
of  July,  1996. 
Few- N.  Brash, 

Acting  Assistant  Secretory.  Environment, 
Safety  and  Health. 

IFR  Doc.  96-19868  Filed  8-2-96;  8:45  ami 
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Record  of  Decision  lor  the  Disposition 
of  Surplus  Highly  Enriched  Uranium 
Final  Environmental  Impact  Statement 

agency:  Department  of  Energy. 

ACTtON:  Record  of  Decision 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  decided  to  implement  a 
program  to  make  surplus  highly 
enriched  uranium  (HEU)  non-weapons- 
usable  by  blending  it  down  to  low- 
enriched  uranium  (LEU),  as  specified  in 
the  Preferred  Alternative  In  the 
Disposition  of  Surplus  Highly  Enriched 
Uranium  Final  Environmental  Impact 
Statement  (HEU  Final  EIS,  DOE/EIS- 
0240,  June  1996).  DOE  will  gradually 
sell  up  to  85  percent  of  the  resulting 
LEU  over  time  for  commercial  use  as 
fiiel  feed  for  nuclear  power  plants  to 
generate  electricity  (including  50  metric 
tons  of  HEU  and  7,000  tons  of  natural 
uranium  that  will  he  transferred  to  the 


United  States  Enrichment  Corporation), 
and  will  dispose  of  the  remaining  LEU 
as  low-level  radioactive  waste.  This 
program  applies  to  a  nominal  200  metric 
tons  of  United  Stales-origin  HEU  that 
the  President  has  declared,  or  may 
declare,  surplus  to  defense  needs.  The 
purposes  of  this  program  are  to  support 
the  United  Stales'  nuclear  weapons 
nonproliferation  policy  by  reducing 
global  stockpiles  of  excess  weapons- 
usable  fissile  materials,  and  to  recover 
the  economic  value  of  the  materials  to 
the  extent  feasible. 

EFFECTIVE  DATE:  The  decisions  set  forth 
in  this  Record  of  Decision  (ROD)  are 
eHective  upon  being  made  public  July 
29. 1996  in  accordance  with  DOE'S 
National  Environmental  Policy  Act 
(NEPA)  Implementing  Procedures  and 
Guidelines  (10  CFR  Part  1021)  and  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  for  implementing 
NEPA  (40  CFR  Parts  1500-1508). 
ADDRESSES:  Copies  of  the  Disposition  of 
Surplus  Highly  Enriched  Uranium  Final 
Environmental  Impact  Statement,  the 
separate  Cost  Comparison  for  Highly 
Enriched  Uranium  Disposition 
Alternatives,  and  this  ROD  are  available 
in  the  public  reading  rooms  identified  at 
the  end  of  this  Federal  Register  notice 
(section  vm  of  the  Supplementary 
toformation).  Copies  of  these  documents 
may  be  obtained  by  wmting  to  the  U.S. 
Department  of  Energy,  Office  of  Fissile 
Materials  Disposition,  MD-4, 1000 
todependence  Avenue.  SW.,     . 
Washington,  D.C  20585,  or  by  calling 
(202)  586-4513.  The  72-page  Summary 
of  the  HEU  Final  EIS,  the  Cost 
Comparison  for  Highly  Enriched 
Uranium  Disposition  Alternatives,  and 
this  ROD  are  also  available  on  the 
Fissile  Materials  Disposition  Electronic 
BuUeUn  Board/World  Wide  Web  Page 
at:  http;//web.fiB.com/htdoc/ fed/doe/ £b1/ 
pub/menu/any/ 

FOR  FUHIMER  WFORMATION  CONTACT:  For 
information  on  the  HEU  disposition 
program  or  this  ROD  contact:  Mr.  (. 
David  Nulton.  Director,  NEPA 
Compliance  and  Outreach,  Office  of 
Fissile  Materials  Disposition  (MD-4), 
U.S.  Department  of  Energy,  1000 
todependence  Avenue.  SW.. 
Washington.  DC  20585,  telephone  (202) 
586-4513. 

For  information  on  the  DOE  National 
Environmentol  Policy  Act  process, 
contact;  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance 
(EH-42).  U.S.  Department  of  Energy, 
1000  Independence  Ave..  SW., 
Washington,  DC  20585,  telephone  (202) 
586-4600  or  leave  a  message  at  1-8<X)- 
472-2756. 


■UPMfMBITARV  MFORMATUN: 
I.  Synopsis  of  Decision 

DOE  issued  the  HEU  Final  EIS  (DOE/ 
EIS-0240)  on  June  28. 1996.  to  the  HEU 
Final  EIS,  DOE  considered  the  potential 
environmental  impacts  of  alternatives 
for  a  program  to  reduce  global  nuclear 
proliferation  risks  by  blending  up  to  200 
metric  tons  of  United  Stales-origin 
surplus  HEU  dovim  to  LEU  to  make  it 
non-weapons-usable.  The  resulting  LEU 
could  either  be  sold  for  conunetcial  use 
as  fuel  f^  for  non-defense  nuclear 
power  plants,  or  disposed  of  as  low- 
level  radioactive  waste  (LLW).  After 
consideration  of  the  HEU  Final  EIS, 
public  comments  received  on  the  Draft 
EIS,  and  the  conclusions  of  a  Cost 
Comparison  for  Highly  Enriched 
Uranium  Disposition  Alternatives,  tX)E 
has  decided  to  implement  the  proposed 
program  as  identified  in  the  Preferred 
Alternative  contained  m  the  HEU  Final 
EIS.  This  implemenUtion  will  involve 
gradually  blending  up  to  85  percent  of 
the  surplus  HEU  to  a  U-235  enrichment 
level  of  approximately  4  percent  for 
eventual  sale  and  commercial  use  over 
time  as  reactor  hiel  feed,  and  blending 
the  remaining  siuplus  HEU  down  to  an 
eiuichment  level  of  about  0.9  percent 
for  disposal  as  LLW.  This  would  take 
place  over  an  estimated  15-  to  20-year 
period. 

Three  possible  blending  technol«ies 
may  be  used:  uranyl  nitrate  hexahydrate 
(liquid)  blending,  uranium  hexafluoride 
(gas)  blending,  or  molten  metal 
blending.  Four  potential  blending 
facilities  may  be  used:  fXDE's  Y-12  Plant 
at  the  Oak  Ridge  Reservation  in  Oak 
Ridge,  Tennessee;  DOE's  Savarmah 
River  Site  in  Aiken.  South  Carolina;  the 
Babcock  &  Wilcox  Naval  Nuclear  Fuel 
Division  Facifity  in  Lynchburg.  Virginia: 
and  the  Nuclear  Fuel  Services,  toe 
Plant  in  Erwm,  Tennessee.  As  a  firet 
concrete  disposition  action  consistent 
with  these  programmatic  decisions. 
DOE  will  transfer  title  to  50  metric  tons 
of  its  surplus  HEU  and  7.000  metric  tons 
of  natural  uranium  from  its  stockpiles  to 
the  United  States  Emichment 
(j)rporation  (USECI.  for  eventual  sale 
and  commercial  use.  This  will  comply 
with  legislative  directions  contained  in 
the  USEC  Privatization  Act  (Public  Law 
104-134.  S  3112(c)). 

n.  Backgroimd 

The  end  of  the  Cijld  War  has  created 
a  legacy  of  weapons-usable  fissile 
materials  both  in  the  United  Stales  and 
the  former  Soviet  Union.  Further 
agreements  on  disarmament  may 
increase  the  surplus  quantities  of  these 
materials.  The  glotial  stockpiles  of 
weapons-usable  fissile  materials  pose  a 
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danger  to  national  and  intemaUanal 
security  in  the  fbnn  of  potential 
proliferation  of  nuclear  weapons  and 
the  potential  for  environmental,  safaty, 
and  health  conaequences  if  the  materials 
are  not  properly  safisguarded  and 
managed. 

In  September  1903.  President  Clinton 
issued  a  Nonproliferatioa  and  Export 
Control  Policy  in  response  to  the 
growing  threat  of  nuclear  pralifBration. 
Further,  in  January  1994.  President 
Clinton  and  Russia's  President  Yeltsin 
issued  a  joint  statement  between  the 
United  States  and  Russia  on 
nonproliferation  of  waepons  of  mass 
destruction  and  the  means  of  their 
delivery,  [n  accordance  with  these 
policies,  the  focus  of  the  U.S. 
nonprolifiaration  efforts  in  this  regard  is 
five-fold:  to  secure  nuclear  materials. in 
the  fbrrner  Soviet  Union;  to  assure  safe, 
secure,  long-term  storage  and 
disposition  of  surplus  weapons-usahle 
fissile  materials;  to  establi^  transparent 
and  irreversible  nucleer  reductions;  to 
strengthen  the  nuclear  nonproliferation 
regime;  and  to  control  nuclear  exports. 

To  demonstrate  the  United  States' 
commitment  to  these  objectives, 
President  Chnton  announced  on  March 
1, 1995,  that  approximately  200  metric 
tons  of  U.S.-origin  weapons-usable 
fissile  materials,  of  which  185  metric 
tons  are  HEU,  had  been  declared 
surplus  to  the  United  States'  defense 
needs.' 

The  disposition  of  surplus  HEU, 
consistent  with  the  Preferred 
Alternative  in  the  Draft  and  Final  HEU 
Disposition  EIS  and  the  decisions 
described  in  section  V]  of  this  ROD,  is 
consistent  with  the  President's  policies 
and  complies  with  the  recently  enacted 
USEC  PrivatizaUon  Act  (Public  Law 
104-134).  The  sale  of  LEU  derived  from 
surplus  HEU  is  also  consistent  with  the 
Vice  President's  Reinventing 
Government  initiatives  pertaining  to 
sales  of  unneeded  government  assets. 


m.  NaHonal  En^ 


■  TIm  SKraary  of  Enasy*!  OpniUM  blUativa 
anoounomieitt  of  Pafanjary  6, 1096,  dedxrad  that 
(h«  United  Sut«s  bu  about  213  nMHc  toiu  of 
•uiphi*  Baaila  mslerjati.  including  (he  200  metric 
tons  the  Prealdent  announced  in  March.  19QS.  Of 
the  213  metric  toiu  of  surploa  materials,  the 
Oponneaa  Initiative  indicated  that  about  174.3 
metric  tons  (hereafter  refiarrad  to  as  approximately 
175  metric  tons}  are  KEU.  including  10  metric  tons 
prwrioualy  placed  under  International  Atomic 
Energy  Aaeacy  OAEAI  safeguards  in  Oak  Ridge, 
Tenneasna.  The  February  ime  Openoeea  lnlliaU>e 
aniKHincemeat  releeaed  additional  details  about  the 
fanns  and  quantities  of  surplus  HEU  at  various 
localioiu,  and  thai  infomuition  is  presented  lo 
Figure  t.S-1  of  the  HSU  Final  EIS. 
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A.HEUDrafiBIS 

On  June  21. 1994.  DOB  pablished  a 
Notice  of  btsnt  (NOI)  in  the  Federal 
Kagider  (59  FR  31965)  to  prepare  a 
Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Materials  Programmatic 
Environmental  Impact  Statement 
(Storage  and  Disposition  PEIS), 
including  both  surplus  and  nonsurplus 
HEU.  DOE  subsequently  concludeo  that 
a  separate  EIS  on  surplus  HEU 
disposition  would  be  appropriate. 
Accordingly,  DOE  published  a  notice  in 
the  FedenI  Register  (60  FR  17344)  on 
April  5, 1995,  to  inform  the  public  of 
the  proposed  plan  to  prepare  a  separate 
EIS  for  the  disposition  of  surplus  HEU. 
In  accordance  with  a  then-applicable 
DOE  regulation  implementing  NEPA.  10 
CFR  1021.312,  DOE  published  an 
implementation  plan  (IP)  for  the  HEU 
EIS  in  June  1995.  The  IP  recorded  the 
issues  identified  during  the  scoping 
process,  indicated  how  they  would  be 
addressed  in  the  HEU  EIS,  and  provided 
guidance  for  the  preparation  of  the  HEU 
EIS.  DOE  issued  the  Disposition  of 
Surplus  Highly  Enriched  Uranium  Draft 
Environmental  Impact  Statement  (HEU 
Draft  EIS,  DOK/KIS-0240-D)  for  public 
comment  in  October  1995.  On  October 
26. 1995.  DOE  published  a  Notice  of. 
Availability  of  the  HEU  Draft  EIS  in  the 
Federal  R^iatar  (80  FR  54867).  The 
Environmental  Protection  Agency's 
Notice  of  Availability  of  the  HEU  Draft 
EIS  appeared  in  the  Federal  Ragialer  (60 
FR  SSD21)  on  October  27,  1995, 
announcing  a  public  ciHnment  period 
from  October  27, 1995  until  December 
11, 1995.  In  response  to  requests  from 
the  public,  DOE  on  November  24,  1995 
published  another  Notice  in  the  Federal 
Register  (60  FR  58056)  announcing  an 
extension  of  the  comment  period  until 
lanuary  12,  1996.  Public  workshops  on 
the  HEU  Draft  EIS  were  held  in 
Knoxville,  Tennessee,  on  November  14. 
1995,  and  in  Augusta,  Georgia,  on 
November  16, 1995. 

During  the  public  comment  period, 
the  public  was  encouraged  to  provide 
comments  via  mail,  toll-free  !ax, 
electronic  bulletin  board  (Intemet),  and 
toll-free  telephone  recording  device.  By 
these  means,  a  total  of  72  organizations 
and  125  individuals  submitted  a  total  of 
464  comments  for  consideration.  In 
addition,  224  comments  were  recorded 
from  some  of  the  134  individuals  who 
attended  the  two  public  workshops.  All 
of  the  comments  received,  and  the 
Department's  responses  to  them,  are 
presented  in  Volume  n  of  the  HEU  Final 
EIS,  the  Comment  Analysis  and 
Response  Document.  All  of  the 


commants  «rara  consideisd  in 
preparatioa  of  tfaa  HEU  Final  EIS.  and 
in  some  cases,  resulted  In  rhengof  to  the 
document 

B.  Alternatives  Considered 

The  HEU  Final  EIS  analyzed  the  No 
Action  Alternative  and  four  reasonable 
alternatives  for  blentiing  a  nominal  200 
metric  tons  of  surplus  HCU  down  to 
LEU  to  make  it  non-weapons-usable. 
The  surplus  HEU  consists  of  numerous  ' 
material  Conns,  including  metal  (pure 
and  alloyed),  oxides,  unirradiatnd  itiel 
(including  aluminum  alloy  fuel),  nitrate 
solutions,  and  other  forms.  The 
inventory  of  material  declared  surplus 
also  includes  irradiated  HEU  fuel  (the 
total  iiuantity  of  which  remains 
classified).  As  discussed  in  section  VI.A 
of  this  ROD,  below,  the  irradiated  fuel 
is  not  directly  weapons-usable.  Thus, 
the  irradiated  fuel  is  not  within  the 
scope  of  the  HEU  Final  EIS  or  this  ROD 
unless  the  HEU  is  separated  from  the 
fission  products  pursuant  to  other  DOE 
programs  (such  as  stabilization  for 
materials  management). 

There  are  two  possible  end  products 
bxun  the  action  alternatives  considered 
in  the  HEU  Final  EIS;  (1)  LEU  that  can 
be  used  as  commercial  nuclear  reactor 
fuel  feed  (at  a  U-235  enrichment  level  of 
about  4  percent),  and  (2)  LEU  that  can 
be  disposed  of  as  low-level  radioactive 
waste  (at  a  U-235  enrichment  level  of 
about  0.9  percent).  The  HEU  Final  EIS 
analyzed  down-blending  of  HEU  using 
one  or  more  of  three  blending 
technologies:  uranyl  nitrate  hexahydrate 
(UNH)  blending,  molten  metal  blending, 
and  uranium  hexafluoride  (UF«) 
blending. 

The  HEU  Final  EIS  analyzed  the 
blending  of  HEU  to  I-EU  at  four  existing 
U.S.  facilities  that  presently  have  the 
capability  to  undertake  such  activities. 
Two  of  them,  the  Y-12  Plant  at  the  Oak 
Ridge  Reservation  in  Oak  Ridge, 
Tennessee,  and  the  Savannah  River  Site 
(SRS)  in  Aiken,  South  Carolina,  are  DOE 
facilities  that  have  conducted  extensive 
HEU  operations  in  support  of  nuclear 
weapons  and  other  DOE  programs  in  the 
past.  The  other  two  analyzed  facilities 
are  the  only  commercial  enterprises  in 
the  United  Slates  that  have  licenses 
from  the  Nuclear  Regulatory 
Commission  to  engage  in  HEU 
operations:  the  Babcock  &  Wilcox 
(B4W)  facility  in  Lynchburg.  Virginia. 
and  the  Nuclear  Fuel  Services,  Inc. 
(NFS)  facility  in  Erxvin,  Tennessee. 

Each  of  the  analyzed  facilities 
presently  has  the  capability  to  engage  in 
UNH  blending,  which  could  be  used 
either  for  blending  for  cximmercial  use 
or  for  blending  to  waste.  Only  DOE's  Y- 
12  Plant  has  the  capability  to  conduct 


molten  metal  blending,  which  would 
only  be  used  for  blending  to  waste, 
since  the  metal  product  could  not  be 
used  directly  by  the  commercial  fuel 
fabrication  industry.  The  capability  to 
conduct  UF6  conversion  and  blending 
does  not  currently  exist  at  any  of  the 
lacilides.  It  is  nonetheless  analyzed  in 
the  EIS  as  a  possible  blending 
technology  Ihst  may  be  added  at  one  or 
both  of  the  commercial  facilities,  since 
UF6  is  the  form  in  which  commercial 
fuel  fabricators  prefer  to  receive  LEU 
product,  and  the  two  commertnal 
facilities  have  indicated  that  they  may 
decide  to  add  UF6  capability  by 
modifying  existing  facilities. 

Because  there  are  many  possible 
combinations  of  end-products,  blending 
technologies,  and  blending  sites,  DOE 
has  formulated  several  representative, 
reasonable  alternatives  that  are 
described  and  assessed  in  Chapters  2 
and  4  of  the  HEU  Final  EIS.  In  addition 
to  the  No  Action  Alternative  (continued 
storage  of  surplus  HEU),  there  are  four 
alternatives  that  represent  blending 
different  proportions  of  the  surplus  HEU 
for  commercial  use  or  for  disposal  as 
waste,  in  some  cases  with  variations  on 
number  and  locations  of  blending  sites: 

e  Alternative  1 — No  Action 
(continued  storage) 

e  Alternative  2  (No  Commercial 
Use)— Blend  100%  to  waste  (at  all  4 

sites) 

e  Alternative  3  (Limited  Commercial 
Use)— Blend  75%  to  waste  (at  all  4 
sites),  25%  to  fuel  (at  2  commercial 
sites) 

e  Alternative  4  (Substantial 
Commercial  Use)— Blend  35%  to  waste, 
65%  to  fuel  (at  any  1  site,  the  2 
commercial  sites,  the  2  DOE  sites,  or  all 
4  sites) 

e  Alternative  5  (Maximum 
Commercial  Use)— Blend  15%  to  waste, 
85%  to  fuel  (at  any  1  site,  the  2 
commercial  sites,  the  2  DOE  sites,  or  all 
4  sites) 

Each  of  the  alternatives  involving 
commercial  use  of  LEU  derived  from 
surplus  HEU  (Alternatives  3,4.  and  5) 
include  within  them  the  transfer  of  50 
metric  tons  of  surplus  HEU  and  7,0(K» 
metric  tons  of  natural  uranium  from 
DOE  stockpiles  to  USEC.  The 
alternatives,  which  were  formulated  to 
represent  reasonable  choices  within  the 
matrix  of  possible  combinations,  were 
unchanged  from  the  HEU  Draft  EIS  to 
the  HEU  Pinal  EIS. 
C.  Results  of  Environmental  Analyses 

The  environmeotal  analyses  in 
sections  4.3, 4.4,  and  4.5  of  the  HEU 
Final  EIS  estimated  that  incremental 
radiological  and  several  other  Impacts 
for  HEU  disposition  during  normal. 


accident-  free  operations  would  be  low 
for  workers,  the  public  or  the 
environment,  and  well  within 
regulatory  requirements,  for  all 
alternatives,  technologies,  and  sites. 
Because  no  new  construction  would  be 
required,  and  the  blending  activities 
that  would  he  conducted  for  this 
proposed  action  are  either  the  same  as 
or  very  similar  to  operations  that  have 
occurred  at  the  analyzed  facilities  in  the 
past,  most  of  the  incremental  impacts 
from  this  action  at  the  blending  sites 
would  be  low.  There  would  be  increases 
in  electrical  energy  consumption,  fuel 
needs,  and  waste  generation,  depending 
on  the  site  and  the  alternative.  Section 
m.D,  below,  discusses  potential 
floodplains  impacts. 
■  The  transportation  analyses  in  section 
4.4  and  Appendix  G  of  the  HEU  Final 
EIS  indicate  that  radiological  impacts  to 
the  public  and  workers  from 
transportation  of  materials,  under  both 
accident-free  and  accident  conditions, 
would  be  low.  Approximately  one  to 
three  fatalities,  depending  on  the 
alternative,  could  occur  over  the  20-year 
duration  of  the  program,  primarily  as  a 
result  of  non-radiological  impacts  from 
traffic  accidents.  The  facility  accident 
analyses  in  section  4.3  and  Appendix 
E.5  of  the  HEU  FirmI  EIS  indicate  that 
the  maximum  credible  accident  from 
HEU  blending  operations,  using 
conservative  assumptions,  could  result 
in  latent  cancer  fatalities  to  workers  and 
members  of  the  public  surrounding  the 
facility.  However,  the  estimated 
likelihood  of  occurrence  of  such 
accidents  is  low,  so  total  accident  risk 
(consequences  if  the  accident  occurs 
times  probability  of  occurrence)  to  the 
public  is  low. 

An  environmental  justice  analysis 
was  performed  (section  4.10  of  the  HEU 
Final  EIS)  to  assess  whether  the 
proposed  action  or  alternatives  could 
cause  disproportionate  adverse  health 
impacts  on  minority  or  low-income 
populations  residing  in  communities 
around  the  candidate  blending  sites. 
First,  a  demographic  analysis  was 
performed  for  all  of  the  1990  Census 
tracts  located  within  an  80-km  (SO-mi) 
radius  of  the  candidate  sites.  Then 
public  health  impact  analyses  were 
performed  to  assess  whether  minority  or 
low-income  populations  would  be 
disproportionately  affected  by  facility 
operations  through  routine  and 
accidental  releases  of  radiation  and 
lo'ac  emissions.  Analyses  of  public  and 
occupational  health  impacts  from 
normal  operations  showed  that  air 
emissions  and  releases  would  be  low 
and  within  regulatory  limits  at  all 
candidate  sites.  The  analyses  also 
showed  that  cumulative  effects  of 


continuous  operation  over  time  would 
result  in  low  levels  of  exposure  lo 
workers  and  the  public.  As  just 
discussed,  the  overall  risk  from 
maximum  postulated  accidents  is  also 
low.  Thus,  there  would  not  be  any 
disproportionate  risk  of  signifiiani 
adverse  impacts  to  particular 
populations,  including  low-income  or 
minority  populations,  from  accidents. 
Although  the  EIS  indicates  that  the 
projected  accident-free  radiological 
impacts  and  overall  accident 
racfiological  risk  from  all  alternatives 
would  be  low.  section  2.4  of  the  HEU 
Final  EIS.  Comparison  of  Alteraatives. 
shows  that  there  would  be  some 
differences  in  impacts  ampng  the 
allematives.  depending  on  the  extent  of 
commercial  use  vs.  disposal  as  waste  of 
the  product  LEU  material.  Table  2.4-2 
of  the  EIS.  Summary  Comparison  of 
Total  Campaign  Incremental 
Environmental  Impacts  for  the 
Disposition  of  Surplus  HEU  for  Each 
Alternalive,  indicates  that  the  Preferred 
Alternative  (85  percent  fuel/15  percent 
waste  at  four  sites)  generally  would 
result  in  somewhat  lower  impacts  from 
accident-free  blending  and 
transportation  than  would  the  No 
Commercial  Use  Alternative  (100 
percent  waste).  Blending  for  commercial 
use  under  the  Preferred  Alternative 
would  result  in  lower  impacts  than 
blending  to  waste  in  the  following 
resource  areas:  diesel/fuel  oil.  natural 
gas,  coal,  and  steam  consumption:  water 
use  and  wastewater;  radiological 
exposure  from  normal  operations;  most 
waste  streams;  and  transportation 
(under  both  accident  and  accident-free 
conditions).  The  Maximum  Commercial 
Use  Alternative  would  result  in  higher 
total  irapacss  than  the  No  Commercial 
Use  Alternative  for  the  following 
resources  areas:  electricity  consumed; 
facility  accident  consequences 
(estimated  accident  probability  is  low); 
and  mixed  low-level  and  hazardous 
wastes  generated.  The  differences 
among  the  alternatives  are  negligible  for 
air  quality  and  noise,  socioeconomics, 
and  chemical  exposure. 

As  discussed  in  section  4.7  of  the 
HEU  Final  EIS,  the  avoided  adverse 
impacts  from  displaced  uranium 
mining,  milling,  conversion,  and 
enrichment  over  time  increase  the 
environmental  advantage  of  commercial 
use  of  LEU  derived  from  surplus  HEU. 
Because  LEU  fuel  feed  derived  from 
surplus  HEU  would  displace  LEU  fuel 
feed  derived  from  virgin  uranium,  the 
environmental  impacts  that  normally 
result  from  the  front  end  of  the  nuclear 
fuel  cycle  (raining,  milling,  conversion, 
and  enrichment)  would  be  avoided  by 
using  the  HEU-derived  material  instead. 
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In  actuality,  those  front-end 
envitonmental  impacts  have  already 
Iwen  incurred  for  the  HEU.  By  making 
beneficial  use  of  the  materia]  rather  than 
wasting  it,  the  Department  would  derive 
both  environmental  and  economic 
benefit  from  those  sunk  costs.  The 
analysis  in  section  4.7  of  the  HEU  Final 
EIS  indicates  that  the  total  avoided 
impacts  in  terms  of  lediological 
exposure,  nonradiological  air  quality 
impacts,  and  waste  generation  would  be 
greater  than  those  that  are  projected  to 
result  from  the  HEU  blending  program. 

An  unavoidable  corollary  to  the 
physical  environmental  advantages  of 
commercial  use  of  surplus  HEU  is  the 
potential  socioeconomic  disadvantage: 
displacing  the  front  end  of  the  nuclear 
fuel  cycle  could  impact  employment  in 
the  domestic  uranium  mining, 
conversion,  and  enrichment  sectors.  He 
analysis  in  section  4.8  of  the  HEU  Final 
EIS  concludes  that  DOE  will  be  able  to 
avoid  causing  adverse  material  impacts 
on  those  industry  sectors,  as  required  by 
provisions  of  the  usee  Privatization 
Act. 

D.  Floodplains  Impacts 

t.  Floodplain  Assessment 

As  required  by  DOE— s  regulations  on 
protection  of  floodplains  and  wetlands 
(10  CFR  Part  1022),  the  HEU  Final  EIS 
assesses  whether  the  proposed  action 
would  impact  or  be  impacted  by  the 
floodplains  at  the  involved  sites.  The 
proposed  action  in  the  HEU  Final  EIS 
involves  blending  activities  that  would 
be  accommodated  within  existiiig 
facilities  at  Y-12.  SRS.  B&W.  and  NFS. 
The  locations  of  facilities  at  the 
candidate  sites  with  respect  to 
delineated  floodplains  are  presented  in 
the  maps  shown  in  Figtues  3.3.4-2. 
3.4.4-2.  3.5.1-2,  and  3.6.4-1  of  the  HEU 
Final  EIS,  respectively. 

Because  HEU  blencung  activities 
associated  with  the  proposed  action  and 
its  alternatives  could  be  accommodated 
in  existing  facilities,  no  positive  or 
negative.impacts  on  floodplains  would 
be  expected  at  any  of  the  candidate 
sites.  Similarly,  since  no  new 
construction  activity  is  proposed  at  any 
of  the  candidate  sites  and  blending 
facilities  are  not  located  in  the  vicinity 
of  wetlands,  no  impacts  to  wetlands  are 
anticipated. 

As  discussed  in  sections  3.3.4  and 
3,5.4  of  the  HEU  Final  EIS.  and  shown 
in  Figures  3.3.4-2  and  3.5.1-2,  blending 
operations  at  the  Y-12  Plant  and  B*W, 
respectively,  would  be  accommodated 
in  facihtles  located  outside  the  100-  and 
500-year  floodplains.  At  SRS,  the  F-  or 
H-Canyons  that  could  be  used  for 
blending  also  fall  outside  the  10f)-year 


floodplains  of  the  Fourroile  Branch  and 
the  Upper  Three  Runs  Creek  (EIS 
Section  3.4.4).  The  500-year  floodplain 
limits  at  SRS  are  not  currently 
delineated.  However,  the  blending 
alternatives  at  SRS  would  not  likely 
affact,  or  be  affected  by,  the  500-year 
floodplain  of  either  the  Fourmile  Branch 
or  Upper  Three  Runs  Oeek  because  the 
F-  and  H-Canyons  are  located  at  an 
elevation  of  about  91  m  (300  ft)  above 
mean  sea  level  and  are  approximately 
33  m  (107  ft)  and  64  m  (210  ft)  above 
these  streams  and  at  distances  from 
these  streams  of  0.8  km  (0.5  mi)  to  1.5 
km  (0.94  mi),  respectively.  The 
maximum  flow  that  has  occurred  on  the 
Upper  Three  Runs  Oeek  was  in  1990, 
with  a  flow  rate  of  about  58  m'/s  (2,040 
ftVs).  At  that  time  the  creek  reached  an 
elevation  of  almost  30  m  (98  ft)  above 
mesn  sea  level.  The  elevations  of  the 
buildings  in  F-  and  H-Canyons  are 
located  more  than  62  m  (202  ft)  above 
the  highest  flow  elevation  of  the  Upper 
Three  Runs  Creek.  The  maximum  flow 
that  has  occurred  on  the  Fourmile 
Branch  was  in  1991  with  a  rate  of 
approxinuitely  5  m'/s  (186  ftVs).  and  an 
elevation  of  about  61  m  (199  ft)  above 
mean  sea  level.  Elevations  of  the 
buildings  in  F-  and  H-Areas  are  located 
more  tlwn  approximately  30  m  (101  ft) 
higher  than  the  maximum  flow  level 
that  has  occurred. 

The  NFS  site  is  partially  located  on 
the  100-  and  500-  year  floodplains  of  the 
NoUchucky  River  and  Martin  Creek  (as 
determined  by  the  Federal  Emergency 
Management  Agency  (Fra4A),  Flood 
Insurance  Rate  Map,  January  3, 1985). 
However,  as  described  in  section  3.6.4 
of  the  EIS  and  below,  mitigation 
measures  have  been  and  would 
continue  to  be  implemented  to  reduce 
potential  flooding  of  the  site  and  the 
likelihood  of  adverse  impacts  to  site 
operations. 

2.  Final  Floodplain  Statement  Of 
Findings 

The  HEU  Final  EIS  includes,  in 
section  4.13.1,  a  Proposed  Floodplain 
Statement  of  Findings.  The  Federal 
Register  Notice  of  Availability  for  the 
Final  EIS  (61  FR  33719)  stated  that  DOE 
would  accept  comments  on  the 
proposed  statement  of  findings  during  a 
15-day  period.  The  Department  received 
no  comments  in  response  to  that  notice. 
This  section  of  the  ROD  constitutes  the 
Final  Floodplain  Statement  of  Findings, 
as  required  by  10  CFR  1022.15. 

Four  candidate  sites,  two  DOE  (Y-12 
and  SRS)  and  two  commercial  (B4W 
and  NFS),  were  considered  in  the  HEU 
Final  EIS  as  potential  sites  where  the 
proposed  action  could  be  implemented. 
These  candidate  sites  were  selected  for 


evaluation  because  they  currently  have 
technically  viable  HEU  conversion  and 
blending  capabilities  and  could  blond 
surplus  HEU  to  LEU  for  commercial  fuel 
or  waste.  In  addition,  the  commercial 
sites  considered  are  the  only  ones  in  the 
United  States  presently  licensed  for  the 
processing  of  HEU. 

As  described  above,  all  facilities 
except  NFS  that  are  proposed  to  be  used 
for  this  proposed  action  at  the  candidate^ 
sites  would  be  outside  the  limits  of  the 
100-year  floodplain  and  are  at  least  one 
foot  above  the  100-year  floodplain 
elevation  and,  therefore  would  conform 
to  both  State  and  local  floodpUin 
requirements. 

The  floodplains  of  the  NoUchucky 
River  and  Martin  Creek  at  NFS,  as 
presented  in  Figure  3.6.4-1  of  the  HEU 
Final  EIS,  cover  approximately  one- 
third  and  two-thiras  of  the  NFS  site's 
northern  portion  under  l(M)-yaar  and 
500-yaar  floodplain  conditions, 
respectively.  Based  on  the  Flood 
Insurance  Rate  Map  and  the  flood 
profiles,  both  published  by  FEMA, 
floodplain  elevations  at  the  NFS  site  are 
determined  to  be  499.5  m  (1639  ft)  and 
500  m  (1640  ft)  above  mean  sea  level  for 
the  100-year  and  SOO-years  floods, 
respectively.  As  stated  in  the  Nuclear 
Regulatory  (Commission's  (NRC) 
Envirorunental  Assessment  for  Renewal 
of  Special  Nuclear  Material  License  No. 
SNM-124,  Nuclear  Fuel  Services,  Inc., 
Erwin  Plant,  Erwin,  Tennessee  (August 
1991),  elevations  of  the  building  floors 
are  between  500  m  (1640  ft)  and  510  m 
(1660  ft)  above  mean  sea  level.  At  the 
time  of  construction  of  the  plant  (1956). 
there  were  no  local,  State,  or  NRC 
requirements  prohibiting  construction 
or  operation  of  nuclear  facilities  in  100- 
or  SOO-year  floodplains.  Presently,  the 
State  of  Tennessee  has  no  requirements 
pertaining  to  building  in  100-  or  .500- 
year  floodplains.  Loc^  standards 
require  that  any  new  construction  or 
substantial  improvement  of  any 
commercial,  industrial,  or  non- 
residential structure  should  have  the 
lowest  floor,  including  basement, 
elevated  no  lower  than  one  foot  above 
the  level  of  base  flood  (100-year  flood) 
elevation.  Because  NFS  was  built  prior 
to  1974.  site  operations  are 
grandfathered,  and  this  local 
requirement  does  not  apply  to  existing 
facilities  at  NFS.  NRC,  which  regulates 
the  NFS  site,  also  has  no  regulations 
against  building  or  operating  nuclear 
facilities  in  floodplains.  Nevertheless, 
with  the  widening  of  the  site's  culvert, 
upgraded  drainage  system,  rechannoling 
of  the  NoUchucky  River,  and  rerouting 
of  Martin  Creek  to  enter  the  NoUchucky 
River  farther  downstream,  the  chance  of 
flood  levels  at  the  site  has  been  lowered. 


In  addition,  warning  devices  and 
systerns  have  been  placed  by  the  State 
of  Tennessee  along  the  river  to  warn  the 
public  and  the  NFS  plant  of  the  chance 
of  possible  flooding.  In  addition,  NFS 
and  the  State  of  Tennessee  have 
emergency  action  plans  to  mitigate 
potential  flood  impacts  and  protect  the 
public  water  supply  from  any  possible 
contamination. 

There  are  two  alternatives  in  addition 
to  no  action  that  could  be  considered  to 
remediate  potential  flooding  of  facilities 
at  NFS.  One  would  be  to  use  the 
facilities  in  the  300  Area  at  NFS,  which 
is  outside  both  the  100-  and  SOO-year 
floodplain  Umits,  for  blending  activities. 
Facilities  in  the  300  Area  have  building 
floor  elevations  of  at  least  500.5  m  (1642 
ft)  above  mean  sea  level,  which  would 
conform  to  the  local  requirement  of  at 
least  one  foot  alrave  the  100-year 
floodplain  and  would  also  fall  outside 
of  the  SOO-year  floodplain.  The  second 
alternative  is  to  eliminate  NFS  as  a 
candidate  blending  site.  Based  on  the 
analyses  in  the  HEU  Final  EIS  and  on 
the  information  in  the  Floodplains 
Assessment  and  this  Statement  of 
Findings,  DOE  will,  for  any  blending 
done  at  NFS  on  the  Department's  behalf 
pursuant  to  Uiis  ROD,  specify  that  the 
work  should  be  done  in  the  300  Area, 
and/or  that  measures  to  mitigate 
potential  flood  impacts  at  NFS  will 
continue. 
E.  Preferred  Ahemative 

The  Preferred  Alternative  is  identiBed 
in  the  HEU  Final  EIS  as  Alternative  5, 
Maximum  Commercial  Use  (four  sites), 
which  is: 

•  To  gradually  blend  down  surplus 
HEU  and  sell  as  much  as  possible  (up 
to  85  percent)  of  the  resulting 
commercially  usable  LEU  for  use  as 
reactor  fuel  over  time  (including  50 
metric  tons  of  HEU  that  are  to  be 
transferred  to  USEC  over  a  8-year 
period,  along  with  7,000  metric  tons  of 
natural  uranium),  using  a  combination 
of  four  sites  (Y-12,  SRS,  B&W,  and  NFS) 
and  two  possible  blending  technologies 
(blending  as  UFo  and  UNH); 
implemented  over  an  approximate  15- 
to  20-year  period:  with  continued 
storage  of  the  HEU  until  blend-down 
occius;and 

•  To  blond  down  surplus  HEU  that 
has  no  commercial  value  using  a 
combination  of  four  sites  (Y-12,  SRS, 
BAW.  and  NFS)  and  two  blending 
technologies  (blending  as  UNH  and 
metal);  to  dispose  of  the  resulting  LEU 
as  low-level  radioactive  waste  (LLW) 
pursuant  to  the  Programmatic 
Environmental  Impact  Statement  for 
Managing,  Treatment,  Storage,  and 
Disposal  of  Radioactive  and  Hazardous 


Waste  (DOE/EIS-0200-D,  draft  issued  in 
August  1995)  (Waste  Management  PEIS) 
and  associated  RODs,  and  any 
subsequent  NEPA  documents  tiered 
from  or  supplementing  the  Waste 
Management  PEIS;  implemented  over  an 
approximate  15-  to  20-year  period:  with 
continued  storage  of  the  HEU  until 
blend-down  occurs. 

Because  some  material  is  in  difBcult- 
to-sccass  forms,  only  about  85-70%  of 
the  nominal  200  metric  tons  of  surplus 
HEU  could  be  blended  and  made 
available  for  commercial  use  over  the 
next  10-15  years.  The  Department 
expects  that  15-20  years  would  be 
needed  to  bring  about  the  disposition  of 
the  entire  nominal  200  metric  tons  of 
surplus  HEU  analyzed  in  the  EIS. 
F.  Notice  of  Availability  for  HEU  Final 
EIS  I  Basis  for  Record  of  Decision 

On  Juno  28, 1996,  tile  U.S. 
Environmental  Protection  Agency 
published  in  the  Federal  Register  (61 
FR  33735)  a  Notice  of  Availability  of  the 
Disposition  of  Surplus  Highly  Enriched 
Uranium  Final  Environmental  Impact 
SUtement  (DOE/EIS-0240),  after  DOE 
had  disseminated  approximately  750 
copies  of  the  EIS  and/or  the  EIS 
Summary  to  government  officials,  states. 
Indian  tribes,  and  interested  groups  and 
individuals.  A  separate  DOE  Notice  of 
Availability,  summarizing  the  HEU 
Final  EIS,  appeared  in  the  Federal 
Register  that  same  day  (61  FR  33719). 

DOE  has  prepared  this  ROD  in 
accordance  with  the  regulations  of  the 
Ckiuncil  on  Environmental  QuaUty  for 
implementing  NEPA  (40  CFR  Parts 
1500-1508)  and  DOE's  NEPA 
Implementing  Procedures  (10  CFR  Part 
1021),  This  ROD  is  based  on  DOE's 
Disposition  of  Surplus  Highly  Enriched 
Uranium  Final  Envirorunental  Impact 
Statement  (the  HEU  Final  EIS).  In 
making  the  decisions  announced  in  this 
ROD.  DOE  considered  environmental 
impacts  and  other  factors,  such  as  cost 
considerations  and  pubUc  comments 
received  on  die  HEU  Draft  EIS. 

IV.  Cost  Analysis 

To  assist  the  Department  in  reaching 
a  decision  on  the  HEU  disposition 
program,  a  study  comparing  the 
expected  costs  of  the  various  disposition 
alternatives  was  conducted.  The  Cost 
Comparison  was  completed  in  April 
1996,  and  was  dissamrnated  at  the 
beginning  of  May  1996  to  over  200 
individuals  whp  either  expressed  an 
interest  in  the  cost  issue  in  comments, 
or  attended  one  of  the  public  workshops 
on  the  HEU  Draft  EIS,  or  requested  the 
study.  In  addition,  the  availability  of  the 
Coil  Comparison  was  noted  in  the  June 
28, 1996  Notice  of  AvailabiUty  lor  the 


DisposiUon  of  Surplus  Highly  Enriched 
Uranium  Final  Environmental  Impact 
Statement  (61  FR  33719),  along  with 
notification  that  the  Department  would 
entertain  comments  on  it  during  a  15- 
day  period.  No  comments  were 
received. 

The  Cost  Comparison  provides 
estimates  of  the  potential  costs  for 
blending  HEU  by  using  each  of  the 
blending  technologies  analyzed  in  the 
HEU  HS  (UNH,  UF6,  and  metal 
blending).  It  compares  the  economic 
impact  for  disposition  of  the  surplus 
HEU  according  to  the  various  action 
alternatives  (Alternatives  2  through  5) 
defined  in  the  EIS.  which  are  based  on 
different  proportions  of  the  material 
being  blended  for  commercial  use  or  for 
disposal  as  waste.  The  report  derives  the 
following  estimated  unit  costs  for  the 
various  blending  technologies  and  end- 
products: 
Metal  blending  to  0.9-percent  LEU  for 

disposal— $13. 900/kg  of  HEU 
UNH  blending  to  0.9-percfint  LEU  for 

disposal— $22,900/kg  of  HEU 
UFe  blending  to  4-peicent  LEU  for 

commercial  use— $3,200/kg  of  HEU 
UNH  blending  to  4-percent  LEU  for 
commercial  use— $5,700/kg  of  HEU 
Unit  costs  for  blending  to  waste 
include  estimated  disposal  costs  as  weU 
as  blending  costs.  The  report  estimates 
that  the  potential  sales  revenue  for  each 
kilogram  of  HEU  blended  for 
commercial  use  is  $11,700,  which  is 
substantially  greater  than  the  costs  for 
blending  it.  The  cost  of  ultimate 
disposal  of  spent  nuclear  fuel  derived 
from  down-blended  HEU  that  is  used 
commercially  would  be  borne  by  the 
utiUty  purchasers  of  the  fuel  pursuant  to 
Uie  Nuclear  Waste  Policy  Act. 

Based  on  these  unit  costs  and 
revenues  from  commercial  sales,  the 
Cost  Comparison  concludes  that 
disposition  of  the  entire  nominal  200 
metric  tons  of  surplus  HEU  under  the 
waste  option  (AltMBative  2)  would  co«t 
approximately  $3ff6illion.  In  contrast, 
disposition  of  1 70  metric  tons  of  surplus 
HEU  for  commercial  use,  and 
disposition  of  the  remaining  30  metric 
tons  as  waste  (the  Preferred  Alternative) 
would  result  in  a  net  return  of  about 
$340  to  $770  million.  The  aimlyses 
indicate  that,  on  average,  each  metric 
ton  of  surplus  HEU  that  is  blended  to 
LEU  fiiel  and  sold,  rather  than  blended 
lor  disposal  as  waste,  would  save 
taxpayers  $21  million  to  $26  million 
(depending  on  the  mix  of  blending 
technologies  used).  The  report 
concludes  that  it  is  economically 
attractive  to  pursue  the  commercial  fuel 
option  to  the  maximum  extent  possible 
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rather  than  to  pursue  the  waste  option 
exclusively. 

V.  En*innuiHiilaIiy  Praianble 
Alteniative 

CEQ  reguiaUons  (40  CFR  1505.2) 
requira  that  a  Record  of  I>Bcision 
Identify  the  environmentally  prafarred 
altemative(s).  The  analysis  of 
alternatives  presented  in  Chapter  4  and 
lection  2.4  of  the  HEU  Fmal  US 
indicates  that,  even  using  conservative 
assumptions  (that  is,  assumptions  that 
tend  to  overestimate  risks),  all  of  the 
action  alternatives  (Alternatives  2 
through  5)  would  have  low  radiological 
impacts  on  the  human  environment  in 
or  around  the  analyzed  blending  sites 
during  accident-free  operations  or  on 
workais  or  the  populations  near  the 
potential  transportatian  routes. 
However,  there  are  differences  among 
the  estimated  impacts  for  the  various 
action  alternatives.  As  discussed  In 
section  IILC.  of  this  ROD,  above,  except 
for  the  No  Action  Alternative,  the 
analyses  in  the  HEU  Final  EIS  indicate 
that  the  Preferred  Alternative 
(Alternative  S,  blend  85  percent  to  fuel/ 
15  percent  to  waste  at  four  sites)  would 
generally  result  in  the  somewhat  lower 
total  environmental  impacts  for  many 
resources,  including  radiological 
impacts,  during  acadent-bee 
operations,  and  that  the  risk  of  accidents 
would  also  be  low.  Thus,  the 
environmentally  preferable  alternative 
is  the  Preferred  Alternative  identified  in 
the  HEU  Final  EIS,  which,  as  discussed 
above,  also  best  serves  the  economic 
recovery  objective,  and  fully  serves  the 
nonproliferalion  objective,  of  the  HEU 
disposition  program. 

The  environmental  analyses  in  the 
HEU  Final  EIS  indicate  that  the 
radiological,  air,  hazardous  chemical, 
and  socioeconomic  impacts  on  the 
environment  during  accident-free 
operations  would  be  low  and  within 
regulatory  standards  for  ail  blending 
technologies.  There  would  be  a  choice 
of  two  technologies  for  each  of  the  two 
end-products  (fuel  or  waste).  For 
surplus  HEU  that  is  blended  lo  waste  for 
disposal,  either  UNH  blending  or 
molten  metal  blending  could  be  used. 
On  the  whole,  the  data  in  section  2.2.2 
and  the  analyses  in  section  4.3  of  the 
HEU  Final  EIS  show  that  molten  metal 
blending  would  be  the  environmentally 
preferable  blending  technology  for  most 
resources  for  blending  surplus  HEU  to 
waste,  although  molten  metal  blending 
would  generate  more  process  LLW  (as 
opposed  lo  the  LEU  end-product  waste) 
than  would  UNH  blending. 

For  surplus  HEU  that  is  blended  for 
commercial  use  as  reactor  fuel  feed, 
either  UNH  blending  or  UF6  blending 


could  be  uaad.  The  data  in  section  2.2.2 
and  the  analyaaa  in  section  4.3  of  the 
HEU  Final  EIS  show  that,  on  the  whole, 
at  the  coaunerdal  sites.  UNH  blending 
would  be  the  environmentally- 
preferable  blending  technology  fior 
blending  surplus  iiEU  for  commaidal 
use,  although  UNH  blending  would 
produce  greater  impacts  in  three 
resource  areas:  liquid  hazardous  waste 
geoaratad,  solid  nonhazardous  waste 
after  treatment,  and  transportation.  In 
the  area  of  potential  bdlity  accidents, 
in  particular,  UPe  blending  would  result 
in  higher  accident  consequences 
because  of  the  possibility  of  a  UFt 
cylinder  breach  accident  that  could 
release  gaseoiis  Uft  (both  radiologically 
end  chemically  toxic)  into  the 
enviroiunent.  However,  as  discussed  in 
section  ni.C,  above,  the  prot>ability  of 
accidents  that  would  release  significant 
quantities  of  material  into  the 
environment  is  estimated  to  be  low. 
DOE  concludes  that  these  diHerences  in 
impacts  would  not  dictate  against  the 
use  of  UF«  blending  technology  for 
blending  surplus  HEU  for  commercial 
use. 

The  analyses  in  section  4.3  of  the 
HEU  Final  EIS  indicate  that  all  four  of 
the  analyzed  blending  facilities  (Y-12, 
SRS.  BAW,  and  NFS)  have  the  capacity 
to  process  surplus  HEU  with  low 
impscts  to  workers,  the  public,  and,  for 
many  parameters,  the  environment 
during  normal  operations.  For  the  two 
DOE  sites,  the  generation  of  waste  based 
on  an  increased  usage  of  utilities 
represents  small  increases— less  than  5 
percent  over  current  operations.  For  the 
two  commercial  sites,  the  generation  of 
waste  based  on  on  increasml  usage  of 
utilities  represents  increases  of  over  20 
percent,  hut  both  facilities  have 
adequate  capacities  to  acconunodate  the 
increases  since  neither  site  is  currently 
operating  at  full  capacity.  Because  the 
NFS  site  has  not  been  operating 
recently,  it  would  require  a  large 
increase  in  water  usage  (166  percent) 
and  fuel  requirements  (933  percent) 
relative  to  the  currant  baseline. 
However,  because  the  quantity  of  water 
and  fuel  used  in  the  past  for  similar 
operations  is  comparable  to  that  which 
would  be  used  for  the  proposed  action, 
it  is  anticipated  that  the  increase  in 
these  requirements  can  easily  be 
accommodated  at  NFS.  As  discussed  in 
section  IH.D,  above,  the  potential  for 
flooding  at  NFS  is  another  relative 
disadvantage  of  that  facility. 

For  postulated  facility  acddants,  there 
are  also  differences  among  the  sites 
based  on  different  proximities  and 
concentrations  of  workers  and  nearby 
populations,  as  well  as  meteorological 
factors.  The  analyses  in  section  4.3  of 


the  HEU  Final  EIS  indicate  that  accident 
Impacts  to  the  maximally  exposed 
individual  member  of  the  public  and  to 
the  population  within  80  kilometera  (50 
miles)  would  be  lowest  at  SRS,  where 
the  involved  facilities  are  in  the  irdddle 
of  a  very  large,  limited-access,  rural  site, 
so  the  distances  to  members  of  the 
public  are  large.  The  greatest  impacts  to 
the  public  from  accidents  would  be 
experienced  at  Y-12  and  NFS,  at  both 
of  which  the  involved  facilities  are 
relatively  close  to  site  boundaries  (in  the 
case  of  IMFS,  the  site  is  small)  and 
population  centers.  The  postulated 
accident  impacts  to  on-site  non- 
involved  workers  would  be  lowest  at 
SRS  (because  the  workers  are  fairly 
widely  dispersed)  and  NFS  (because 
there  are  reldlivuly  few  workers  on  the 
site).  The  non-involved  worker  impacts 
would  be  highest  at  B&W,  which  has  a 
relatively  large  workforce  in  close 
proximity  to  the  blending  facility. 
However,  as  noted  in  section  in.C, 
above,  the  probabilities  of  serious 
accidents  at  all  sites  are  low. 

The  environmental  justice  analysis 
shows  that  the  SRS  site  has  a  substantial 
minority  and  low-income  population  in 
surrounding  census  tracts  (more  than  25 
percent  minority  and  low-income  in 
most  census  tracts,  and  more  than  50 
percent  minority  in  seveisl).  However, 
the  impacts  to  surrounding  populations 
are  projected  to  be  low  for  all  sites,  and 
lowest  for  SRS,  so  there  would  be  no 
disproportionate  adverse  impacts  on 
minority  populations. 

In  summary,  the  analyses  in  the  HEU 
Final  EIS  indicate  that  the 
environmentally  preferable  blending 
facility  would  be  SliS.  However,  since 
the  impacts  at  all  sites  are  expected  to 
be  low  during  normal  operations  for 
many  parameters  (including  radiological 
Impacts),  well  within  regulatory  limits, 
and  since  overall  risks  associated  with 
potential  acddenls  are  low,  DOE 
concludes  that  environmental 
diBerences  among  the  sites  would  not 
serve  as  a  basis  for  choosing  among 
them.  Each  of  the  facilities  would  be 
capable  of  blending  up  to  the  entire 
inventory  of  surplus  HEU  without 
significant  adverse  environmental 
impacts,  and  use  of  a  combination  of 
facilities  can  facilitate  mission 
accomplishment. 

VI.  Decisions 

A.  Programmatic  Decisions 

DOE  has  decided  to  implement  a 
program  to  make  surplus  HEU  non- 
weapons-usable  by  blending  it  down  to 
LEU.  as  specified  in  the  Preferred 
Alternative  (Altenuitive  5,  site  variation 
c  (all  four  sites!)  in  the  HEU  Final  EIS. 


As  defined  in  section  1.4.2  of  the  HEU 
Pinal  EIS.  the  Preferred  Alternative  is: 

•  To  gradually  blend  down  surplus 
HEU  and  sell  over  time  as  much  as 
possible  (up  to  85  percent)  of  the 
resulting  cotrunerdally  usable  L£U  for 
use  as  reactor  fuel  feed,  (including  SO 
metric  tons  of  HEU  to  be  transferred  to 
USEC  over  a  6-year  period  ');  using  s 
combination  of  four  sites  (Y-12,  SRS, 
B&W,  and  NFS),  and  two  possible 
blending  technologies  (blending  as  UFe 
and  UNH);  over  an  approximate  15-to 
20-yeer  period;  with  continued  storage 
of  the  surplus  HEU  until  blend-down 
occurs;  and 

•  To  blend  down  surplus  HEU  that 
has  no  potential  oommerdel  value; 
using  a  combination  of  four  sites  (Y— 1% 
SRS,  B&W.  and  NFS),  and  two  blending 
technologies  (blending  as  UNH  and 
metal);  to  dispose  of  the  resulting  LEU 
as  LLW  pursuant  to  Record(s)  of 
Decision  associated  with  the  Waste 
Management  PEIS  and  any  other 
relevant  site-  or  project-specific  NEPA 
reviews';  over  an  approximate  15-to  20- 
year  period;  with  continued  storage  of 
the  surplus  HEU  until  bland-down 
occure. 

Because  a  portion  of  the  surplus  HEU 
is  in  forms,  such  as  weapons 
components,  that  would  require 
considerable  time  to  make  available  for 
blending,  it  is  anticipated  that  no  more 
than  70  percent  of  the  current  surplus 
HEU  could  be  blended  down  and 
commercialized  in  the  near  term  (over 
the  next  10-to  IS-year  period). 

The  preferred  site  variation  is  to  use 
all  four  of  the  analyzed  sites.  For 
purposes  of  analysis  in  the  EIS.  it  was 
assumed  that  the  blending  operat^ns 
would  he  divided  evenly  among  the  four 
facilities  (25  percent  to  each)  under  this 
site  variation.  However,  as  noted  in 
section  2.1.2  of  the  HEU  Final  EIS,  the 
defined  alternatives  and  site  variations 
were  not  intended  to  represent 
exclusive  choices  among  which  the 


1  ttietimnsfef  0f50inettictoiuorHEUaDd7.(l00 
nwtric  taiu  of  natural  uranium  (rmn  IX)E  vlockpjlas 
lo  USEC  U  specifically  mandated  by  faction  3112(c) 
of  E^blic  Law  104-134.  Both  of  those  transfers  are 
components  of  the  PrefeirtK]  Alternative  and  this 
daciaian.  The  dallrer;  to  comnieTClal  end  users  of 
the  surplus  uranium  transfotriHl  to  USEC  could  not 
tjegtn  tMforo  IMS  pursuant  to  the  statute.  Altbouf(h 
tlie  tmuler  of  7.000  metric  tons  of  natural  uranium 
from  DtX  to  USEC  is  not  part  of  the  HEU 
dispoaltloa  program,  it  la  pari  of  the  same 
tzansacUon  as  the  transfer  of  50  metric  Ions  of  HEU, 
so  the  environmental  Impects  of  that  transfer  are 
assessed  in  section  4.9  of  the  HEU  Pinal  EIS. 

>  For  purposes  of  snalysls  of  transportation 
impacts  in  the  HEU  EIS.  the  LLW  fadUty  at  DOTs 
Nevada  Test  Site  (NTS)  was  assessed  as  a 
tvpnaaolative  site  for  disposal  of  LLW  from  the 
HEU  dlaposttion  program.  The  possibility  that  thU 
mataria]  may  be  received  at  the  NTS  facility  ia  also 
jatleclad  in  lh«  l«T5  Site-Wide  EIS  (IKIE/EIS-0243. 
draft  pubUahed  January  IMS). 


decisionmaker  must  choose,  but  rather 
vrare  proBered  to  define  s  spectrum  of 
reasonable  alternatives.  While  the 
Department  considers  it  likely  that  each 
of  the  four  analyzed  blending  facilities 
will  be  used  for  part  of  the  surplus  HEU 
disposition  program,  it  is  highly 
unlikely  that  the  work  would  be  so 
evenly  divided,  and  there  is  no  intent  to 
seek  such  a  distribution.  Section  4.5.6  of 
the  HEU  Final  EIS  explains  how 
impacts  would  change  over  the  life  of 
the  campaign  if  the  exact  fuel/waste 
ratio  or  division  among  sites  were 
different.  Because  the  HEU  Final  EIS 
analyzes  the  impacts  of  site  variations 
for  the  Preferred  Alternative  that  would 
involve  blending  0,  25.  50.  and  100 
percent  of  the  surplus  HEU  at  eac:h  of 
the  sites,  and  concludes  that  expected 
impacts  would  be  low  for  many 
parameters  (including  radiological 
impacts)  during  normal  operations  and 
within  regulatory  limits  for  each  site 
even  if  that  site  were  to  blend  100 
percent  of  the  inventory,  the  impacts  at 
any  site  from  any  possible  distribution 
of  the  blending  work  among  the 
facilities  would  be  low  for  many 
parameters  (including  radiological 
impacts)  during  normal  operations,  and 
would  be  bounded  by  the  analyses  in 
the  EIS. 

As  noted  in  sections  1.3  and  1.4.2  of 
the  HEU  Final  EIS.  decisions  about  the 
timing  and  details  of  specific 
disposition  actions  (which  facility  or 
process  to  use)  might  he  made  in  part  by 
DOE.  by  other  government  agencies,  by 
USEC,  by  a  private  successor  lo  USEC, 
or  by  other  private  entities  acting  as 
marketing  agents  for  DOE.  In  the  case  of 
the  50  metric  tons  of  surplus  HEU  that 
is  being  transferred  to  USEC  as  part  of 
this  decision  (see  below),  the  choic»  of 
blending  sites  for  that  work  will  be 
made  by  USEC  or  its  private.  cori>orate 
successor.  The  quantities  and  other 
characteristics  of  additional  specific 
"batches"  of  surplus  HEU  and  the  exact 
time  and  blending  sites  at  which  such 
batches  would  be  subject  to  disposition 
ore  unknown  at  this  time,  and  would 
depend  on  a  number  of  factora. 
including  the  rate  of  weapons 
dismantlement;  the  timing  and  rate  at 
which  any  additional  HEU  may  be 
declared  surplus;  market  conditions; 
legislative  restrictions  on  delivery  to 
commercial  end  usera  (see  Public  Law 
104-134):  and  avaifable  throughput 
capacities  and  unrelated  workloads  at 
the  blending  facilities.  (See  section 
VI.B.2.  below,  for  a  discussion  of  a 
possible  transfer  of  "off-spec"  surplus 
HEU  material  to  the  Tennessee  Valley 
Authority.)  Competitive  bidding 
procedures — including  both  the 


commercial  and  DOE  fadlitias  (the 
latter  under  their  "Work  for  Others" 
programs) — as  well  as  facility 
availability  and  other  business 
considerations  are  likely  to  be  key 
components  of  dispoeition  actions.  DOE 
is  preparing  an  HEU  Disposition  Plan, 
which  will  be  available  shortly 
following  publication  of  this  ROD.  that 
will  provide  additional  information 
concerning  specific  disposition  actions 
that  are  expected  to  commence  diiring 
the  next  several  years,  as  well  as 
describe  an  approach  to  other  future, 
specific  actions.  The  ultimate 
distribution  of  blending  work  among  the 
four  facilities  will  be  determined  in 
multiple  individual  decisions  by 
multiple  decisionmakere.  based  largely 
on  business  and  facility  availability 
considerations,  over  a  period  of  up  lo 
15-20  years. 

This  programmotic  decision  does  not 
include  virilhin  it  the  choice  of  blending 
technologies  for  specific  batches  of 
HEU.  The  HEU  Final  EIS  analyses 
indicate  that  all  three  of  the  analyzed 
technologies  (UNH.  UF6,  and  metal 
blending)  could  be  used.  As  in  the  case 
of  facility  selection,  the  cjioices  of 
blending  technologies  are  expected  to  be 
made  largely  on  the  basis  of  business 
and  technii:al  considerations,  and  may 
be  made  by  DOE.  USEC.  USEC's 
corporate  successor,  or  other  entities.' 

A  portion  of  DOE's  surplus  HEU 
inventory  is  in  various  forms  of 
irradiated  HEU  fuel  (the  total  quantity  of 
■which  remains  classified)  from  the 
Department's  nuclear  weapons,  naval 
nuclear  propulsion,  or  nuclear  energy 
research  programs.  The  irradiated  fiiel  is 
not  directly  weapons-  usable,  is  under 
safeguards  and  security,  and  poses  no 
proliferation  threat.  DOE  is  not 
proposing  to  process  the  irradiated  fuel 
to  separate  the  HEU  for  down-blending 
as  part  of  this  decision.  There  are  no 
current  or  anticipated  DOE  plans  lo 
process  irradiated  fuel  solely  for  the 
purposes  of  extracting  HEU.  However, 
activities  associated  with  the  irradiated 
fuel  for  purposes  of  stabilization,  facility 
cleanup,  treatment,  waste  management, 
safe  disposal,  or  environment,  safety, 
and  health  reasons  could  result  in  the 
separation  of  HEU  in  weapons-usable 
form  that  could  pose  a  proliferation 
threat  and  thus  be  within  the  scope  of 
this  EIS.  Under  the  Preferred  Alternative 


*  The  UFa  blending  teduMlogy  will  not  evaolM 
available  unlaaa  the  potential  ooramardat  blenden 
make  the  basinaea  dadaiooa  to  deploy  IL  If  UF* 
blending  c^wfaility  Is  not  developed,  all  blending 
br  commeicUl  use  would  use  the  UNH  process.  If 
new  blending  bcltltias  or  processes  are  ptopoaed  in 
the  future,  additlonaj  r^EPA  review  would  be 
conducted,  as  appropriate,  either  by  DOE  or  in 
connection  with  NRC  licensing  proceedings  lor  a 
commercial  facility. 
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and  this  decision,  DOE  would  blend 
such  recovered  HEU  to  LEU.'  To 
provide  a  conservative  analysis 
presenting  maximum  potential  impacts, 
(he  HEU  Final  EIS  inJudes  such  HEU 
(currently  in  the  form  of  irradiated  fuel) 
in  the  material  to  be  blended  to  LEU,  as 
if  such  HEU  had  been  separated  from 
the  irradiated  fuel  pursuant  to  health 
and  satiety,  stabilization,  or  other  non- 
defense  activities.  However,  such  HEU 
may  actu.illy  remain  in  its  present  form 
(without  the  HEU  ever  being  separated) 
and  be  disposed  of  as  high  level  waste 
in  a  repository  or  alternative  pursuant  to 
the  Nuclear  Waste  Policy  Act.* 

B.  Basis  for  Decisions 

DOE  has  concluded  that  the  Preferred 
Alternative  identified  in  the  HEU  Final 
EIS  would  best  serve  the  purpose  and 
need  for  the  HEU  disposition  program 
lor  several  reasons.  In  terms  of  the 
fundamental  nonproliferation  ob)ective. 
DOE  considers  all  of  the  action 
alternatives  (2  through  S)  (o  be  roughly 
equivalent  in  terms  of  serving  that 
objective.  Both  4-percent  LEU  in  the 
form  of  corruneicial  spent  nuclear  fuel 
and  0.9-percant  LEU  oxide  for  dispoeal 
as  LLW — and  any  allocation  between 
them — are  considered  highly 
proliferation-resistant  material  forms, 
because  both  reprocessing  of 
commercial  spent  fuel  (to  separate  the 
roughly  1  percent  of  plutoniiun  it 
contains),  and  re-enrichment  of  the  0.9- 
percent  LEU  to  make  HEU  again,  are 
technologically  difficult,  time- 
consuming,  and  expensive. 

In  terms  of  the  economic  recovery 
obiective  of  the  program,  that  objective 
is  best  served  by  the  Maximum 
Commercial  Use  Alternative. 
Commercial  use  would  reduce  the 
amoiuit  of  blending  that  would  be 
required  for  disposition  (a  14  to  1 
blending  ratio  of  blendstock  to  HEU  as 
opposed  to  70  to  1  for  waste)  and 


'  For  example,  weapoas-usabte  HEU  is 
EDtidpefed  lo  be  recovered  Emm  dlesolving  end 
ilabUizing  lergete  end  spent  fuel  at  SRS  purauant 
to  the  analysis  and  dectstotis  in  the  Final  EIS 
lOclober  I99S)  and  ROOs  (Decomber  1 995  and 
February  1996)  on  the  Interim  Management  of 
Nuclaer  Materials  at  SRS. 

*If  HEU  currently  In  irradiated  fuel  remains  in  iu 
current  form,  it  would  be  managed  pursuant  lo  the 
analyses  and  decisions  in  tbe  Pmgnjnunatic  Spent 
NucleaT  Fuel  Manogement  and  Idaho  Notional 
fngineenng  Lobomtory  Environmental  Restoration 
aad  Waste  Monagetnenl  Proglums  Enviwnmental 
Impact  Statamml  (April  1995)  and  the  associated 
RODrleo  Pn  28600.  iune  1.  1995.  amended  by  61 
FR  9441.  March  6.  1996).  and  subeequont.  project- 
specific  or  site-specific  NEPA  documentation.  Such 
spent  fuel  could  bo  disposed  of  as  high  level  waste 
in  a  repository  pursuant  to  the  Nuclear  Waste 
Policy  Act  (42  U.S.C  10101  el  seq).  DOE  Is  in  the 
process  of  cbaractarlzlng  the  Yucca  Mounuin  Site 
In  Nevada  aa  a  potanttal  repoallory  (or  disposal  of 
spenl  fuel  porsuaot  to  that  Act. 


minimize  Government  waste  disposal 
costs  that  would  be  incurred  if  all  (or  a 
greater  portion  of)  the  material  were 
blended  to  waste.  The  sale  of  LEU 
derived  from  surplus  HEU  would  yield 
returns  on  prior  investments  to  the 
Federal  Treasury.  As  noted  in  section  IV 
of  this  ROD,  the  Cost  Comparison  for 
Highly  Enriched  Uranium  Disposition 
Alternatives  indicates  that  the  Preferred 
Alternative  could  save  as  much  as  $4 
billion  compared  to  the  blend-to-waste 
oltemative.  Under  the  best  case,  the 
proceeds  from  commercial  sales  of  85 
percent  of  the  inventory  could  actually 
more  (han  pay  for  the  entire  HEU 
disposition  program,  including  the 
blending  and  disposal  of  the  15  percent 
that  would  still  need  to  be  dispcued  of 
as  waste,  and  yield  S340  million  to  S770 
million  in  net  revenues.  (As  noted 
above,  however,  this  degree  of 
commercialization  may  not  ultimately 
be  achieved.) 

Finally,  as  discussed  in  aecUon  ]II.C 
of  this  ROD,  the  analyses  in  the  EIS 
indicate  that  the  Preferred  Alternative 
would  have  somewhat  tower  overall 
enviroimiental  impacts  than  tbe  other 
action  alternativea.  The  Maximum 
Commercial  Use  Alternative  would 
generate  smaller  quantities  of 
radioflctive  waste  requiring  disposal 
than  would  the  No  Commeroial  Use 
Alternative.  Adverse  environmental 
impacts  from  uranium  mining,  milling, 
conversion,  and  enrichment  would  be 
avoided  by  using  this  material  rather 
(hen  virgin  uranium  to  produce  nuclear 
fuel.  Making  beneficial  use  of  the  LEU 
derived  from  surplus  HEU  would  derive 
some  environmental  benefit  (when 
compared  to  the  blend-10O-percen(-to- 
waste  alternative)  in  return  for  the 
environmental  costs  that  were  expended 
in  making  the  HEU  in  the  Gist  place, 
thus  conserving  non-renewable  natural 
resources. 

The  Maximum  Commercial  Use 
Alternative  would,  as  discussed  in 
section  4.8  of  the  HEU  Final  EIS, 
displace  some  uranium  mining,  milling, 
conversion,  and  enrichment.  However, 
in  light  of  the  provision  in  the  USEC 
Privatization  Act  that  requires  DOE  to 
determine  that  its  sales  of  uranium 
would  not  have  adverse  material 
impacts  on  those  industries,  and  the  rate 
al  which  DOE  expects  to  be  able  to  make 
surplus  HEU  available  for  disposition, 
serious,  long-lasting  impacts  on  those 
industry  sectors  is  not  anticipated. 
Mitigation  of  any  such  impacts,  as 
required  by  the  USEC  Privatization  Act, 
is  discuss^  in  section  VII  of  this  ROD, 
below. 

An  indirect  impact  of  the  Preferred 
Alternative  would  be  the  creation  of 
spent  nuclear  fuel  (through  the  use  of 


commercial  LEU  fuel  derived  from 
surplus  HEU  in  power  reactors). 
However,  since  the  LEU  nuclear  hiel 
derived  from  surplus  HEU  would 
replace  nuclear  fuel  that  would  have 
been  created  from  newly  mined 
uranium  without  this  action,  there 
would  be  no  additional  spent  fuel  that 
would  not  otherwise  be  generated.  The 
domestic  spent  fuel  would  be  stored, 
and  potentially  disposed  of  in  a 
repository  or  other  alternative,  pursuant 
(o  the  Nuclear  Waste  Policy  Act,  as 
amended  (42  U.S.C.  10101  et  seq.),  with 
appropriate  associated  NEPA  review. 

with  respect  to  the  ultimate  disposal 
of  LLW  material,  certain  DOE  LLW  is 
currently  disposed  of  at  commercial 
facilities,  and  other  DOE  LLW  is  stored 
or  disposed  of  at  DOE^sites.  A  location 
where  LLW  derived  from  DOE  s  surplus 
HEU  can  be  disposed  of  has  not  been 
designated.  Disposal  of  DOE  LLW 
would  be  pursuant  to  DOE's 
Programmatic  Environmental  Impact 
Statement  for  Managing,  Treatment, 
Storage,  and  Disposal  of  Radioactive 
and  Hazardous  Waste  (DOE/EIS-0200- 
D,  draft  issued  in  August  1995)  (Waste 
Management  PEIS)  and  associated 
ROD(s),  any  subsequent  NEPA 
dtxniments  tiered  from  or 
supplementing  tbe  Waste  Management 
PEIS,  and  any  applicable  project-  or  site- 
specific  NEPA  reviews  (such  as  the  NTS 
Site-Wide  EIS,  currently  in  preparation). 
Waste  material  derived  from  surplus 
HEU  would  be  required  to  meet  LLW 
acceptance  criteria  of  DOE's  Office  of 
Environmental  Management.  No  LLW 
would  be  transferred  to  any  LLW  facility 
until  completion  of  the  Waste 
Management  PEIS  (or  other  applicable 
project  or  site-specific  NEPA 
documentation)  and  would  be  in 
accordance  with  decisions  in  the 
associated  RODs.  Additional  options  for 
disposal  of  LLW  may  be  identified  in 
other  documents. 

Continued  storage  of  surplus  HEU 
prior  to  blending  may  be  required  for 
some  time.  The  storage,  pending 
disposition  (for  up  to  10  years)  of 
surplus  HEU  at  the  Y-12  Plant  (where 
most  of  the  HEU  is  stored  or  destined  to 
be  stored),  is  analyzed  in  the 
Environmental  Assessment  for  the 
Proposed  Interim  Storage  of  Enriched 
Uranium  Above  the  Maximum 
Historical  Storage  Level  at  the  Y-12 
Plant.  Oak  Ridge,  Tennessee  (DOE/EA- 
0929,  September  1994)  (Y-12  EA). 
Impacts  from  storage,  as  analyzed  in  the 
y-12  EA.  are  summarized  and 
incorporated  by  reference  in  the  HEU 
Final  EIS  (see  section  4.2).  Should 
storage  of  surplus  HEU  pending 
disposition  be  required  beyond  10  years, 
it  would  be  done  pursuant  to  and 
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consistent  with  the  ROD  associated  virith 
the  Department's  Storage  and 
Disposition  of  Weapons-Ussble  Fissile 
Materials  Programmatic  Envirorunental 
Impact  Statement  or  tiered  NEPA 
documents. 

C.  Specific  Action  Decisions 

1.  Transfer  of  HEU  and  Natural  Uranium 
to  USEC 

As  a  first  concrete  disposition  action 
pursuant  to  the  programmatic  decisions 
described  in  section  VI  j\  of  this  ROD, 
above,  DOE  has  decided  to  transfer  title 
to  50  metric  tons  of  surplus  HEU  and 
7,000  metric  tons  of  natural  uranium  to 
USEC  for  gradual  sale  and  commercial 
use.  In  addition  to  serving  the  objectives 
of  the  HEU  disposition  program,  these 
transfers  ate  consistent  with  the  Fiscal 
Year  1996  Federal  Budget,  and  are 
specifically  mandated  by  the  USEC 
Privatization  Act  (Pub.  L.  104-134, 
S  3112(c)(1)). 

Specifics  concerning  the  timing  of 
deliveries  and  the  characteristics  and 
locations  of  material  to  be  delivered  to 
USEC  (or  to  blending  contractors  that 
USEC  selects)  are  to  be  established  in  a 
separate  DOE/USEC  Memorandum  of 
Agreement  pertaining  to  the  transfers. 
USEC  or  its  corporate  successor  will 
make  decisions  concerning  where  and 
when  blending  of  the  50  metric  tons  of 
HEU  being  transferred  will  occur,  what 
technologies  will  be  used,  and  when 
and  how  the  resultant  LEU  will  be 
marketed  (consistent  with  the  USEC 
Privatization  Act).  It  is  anticipated  that 
USEC  will  utilize  one  or  both  of  the 
commercial  blending  facilities  for 
down-blending,  that  the  first  transfers  of 
HEU  will  occur  before  the  end  of  1996, 
and  that  they  will  continue  for  about  six 
years.  Under  the  USEC  Privatization 
Act,  USEC  (or  its  corporate  successor) 
may  not  deliver  this  material  for 
commercial  end  use  prior  to  1998,  and 
there  are  (juantitative  limits  on  annual 
deliveries  to  end  users  (Pub.  L.  104-134, 
§  3112(c)(2)). 

The  transfer  of  7,000  metric  tons  of 
natural  uranium  to  USEC  is  not  part  of 
the  HEU  disposition  program.  However, 
since  it  is  piut  of  the  transaction 
transferring  50  metric  tons  of  HEU,  the 
impacts  of  the  transfer  are  assessed  in 
section  4.9  of  the  HEU  Final  EIS.  This 
material  is  in  the  form  of  UFa,  end  is 
part  of  a  larger  quantity  of  UFe  that  is 
in  storage  at  DOE's  Portsmouth  (Ohio) 
and  Paducah  (Kentucky)  (Gaseous 
Diffusion  Plants,  which  are  currently 
being  leased  to  USEC  for  uranium 
enrichment  operations.  The  most  likely 
disposition  of  the  7,(HK)  metric  tons  of 
natural  uranium  is  eventual  use  as 
feedstock  for  enrichment  to  nuclear 


power  plant  fuel,  the  usual  business  of 
ftie  enrichment  plants.  If  it  is  so  used, 
and  follows  the  typical  path  of  such 
uranium,  it  would  probably  be  enriched 
to  about  2  percent  U-235  at  the  Paducah 
Plant,  then  transported  to  the 
Portsmouth  Plant  for  additional 
enrichment  to  an  appropriate 
commercial  material,  generally  about  4 
percent.  From  there  the  enriched  UF^ 
would  be  transported  to  a  commercial 
fuel  fabrication  plant  for  conversion  and 
fabrication  of  nuclear  fuel.  The  analysis 
in  sectipn  4.9  of  the  HEU  Final  EIS 
indicates  that  the  enviroiunental 
impacts  from  enrichment  and 
transportation  of  this  materiel  would  be 
negligible.  CommerciaUzation  of  the 
7,000  metric  tons  of  natural  uranium  by 
USEC  is  regulated  by  the  same  USEC 
Privatization  Act  limits  as  described  in 
the  preceding  paragraph  for 
commercialization  of  the  50  metric  tons 
of  HEU. 

2.  Down-Blending  of  "Off-Spec" 
Materials  at  SRS 

A  significant  portion  of  the  surplus 
HAJ  inventory,  including  most  of  the 
approximately  22  metric  tons  of  surplus 
HEU  that  is  currently  located  at  the  SRS 
site,  is  in  various  forms  of  ofT- 
spedfication  or  "off-spec"  material 
which,  when  blended  down,  would  not 
meet  standard  U.S.  commercial  nuclear 
fuel  specifications  for  content  of  the 
uranium  isotopes  U-234  and/or  U-236.' 
As  noted  in  section  2.1.1  of  the  HEU 
Final  EIS,  such  o^-spec  material  might 
nonetheless  be  commercially  used  as 
reactor  fuel  feed  under  certain 
circumstances,  which  might  involve 
blending  to  somewhat  higher 
enrichment  levels,  and  NRC  license 
amendments  for  leactors  that  wotild  use 
tbe  material.    . 

IX)E  had  previously  decided,  in  two 
RODs  pursuant  to  the  Interim 
Management  of  Nuclear  Materials  at 
Savannah  River  Site  Final  EIS  (DOE/ 
EIS-0220,  October  1995](IMNM  EIS).  to 
use  the  H^Iianyon  and/or  F-Canyon  and 
associated  bcilities  at  SRS  for  down- 
blending,  as  part  of  its  interim 
stabilization  activities  under  the  IMNM 
EIS.  for  UNH  solutions  (60  FR  65300. 
December  19. 1995).  and  Mark-16  and 
Mark-22  (irradiated)  fiiels  (61  FR  6633, 
February  21, 1996).  These  materials  are 
part  of  the  inventory  of  surplus  HEU. 
The  IMNM  RODs  stated  that  these  HEU 
materials  would  be  blended  down  to 
LEU  and  then  either  oxidized  using  the 
FA-Line  in  the  F-areo  at  SRS.  or  stored 


as,  LEU  solutions  pending  decisions  on 
ultimate  disposition.' 

In  addition  to  the  materials  noted 
above,  there  is  also  off-spec  unirradiated 
aluminum  alloy  HEU  reactor  fuel 
material  located  at  SRS  and  Y-12. 
Pursuant  to  this  HEU  ROD,  DOK  has 
decided  that  the  unirradiated  HEU 
reactor  hiel  will  also  be  down-blended 
at  the  F-(jnyon  and/or  H-Canyon  and 
associated  facilities  at  SRS,  and  will 
eventually  be  sold  for  commercial  use. 
if  possible.  The  ability  of  SRS  facilities 
to  withstand  earthquakes  is  currently 
being  reviewed.  No  surplus  HEU  bwn 
decisions  made  in  this  HEU  ROD  would 
be  introduced  into  the  canyons  or 
blended  in  the  canyon  facilities  until 
(»mplelion  of  the  seismic  review.  The 
HEU  down-blending  activities  at  SRS 
piusuant  to  this  decision  will  occur 
during  a  relatively  limited  period, 
subject  to  fecility  operations  and 
availability- 

The  SRS  canyon  bcilities.  with  their 
large  chemical  processing  and 
separations  capabilities,  are  capable  of 
prtx:essing  these  off-spec  materials. 
Commercial  blending  facilities  are 
reluctant  to  handle  these  materials 
because  of  the  resultant  contamination 
of  their  facilities  with  undesirable 
uranium  isotopes.  The  UNH  blending 
hcilities  at  the  Y-12  Plant  ore  also  not 
considered  likely  candidates  for 
blending  of  such  off-spec  material  as 
their  processing  capacity  and  chemical 
separation  capabilities  are  much  lower 
than  the  SRS  canyon  facilities,  and  may 
be  needed  for  future  defense  programs 
activities. 

The  USEC  Privatization  Act  (Pub.  L. 
104-134,  §  3112(e)(1))  provides  that 
EIOE  may  transfer  off-spec  uranium  to  a 
Federal  agency  without  resale  or 
transfer  to  another  entity.  Pursuant  to 
the  Act,  IX)E  may  pursue  discussions 
with  the  Tennessee  Valley  Authority 
(TVA),  a  Federal  agency  that  operates 
several  nuclear  power  plants,  to  try  to 
reach  agreement  on  a  demonstration  of 
the  use  of  off-spec  LEU  derived  from 
surplus  HEU  that  would  be  down- 
blended  at  SRS. 


^Tbequantitiesofthe  various  surplus  HSU 
material  forms  located  al  SRS  lemalo  dasslGed. 


•  As  discussed  in  section  2-Z.3.3  of  the  HEU  Final 
EIS.  due  10  criticality  issues,  the  PA-Une  is  not 
capable  of  oxidizing  material  at  corrunarcial 
enrichment  levels  (4-5  percent],  so  that  ^llity 
would  not  be  used  for  oxidation  of  the  commercial 
material,  futher.  these  1.EU  solutions  will  be  storad 
at  SRS  until  other  srmDgomenls  can  be  made  for 
oxidation  of  conunerdsl-enrichment  material. 
There  are  several  optioiu  for  providing  (or 
solidification  of  Ut^H  solutioiu  at  coiiimen:lal 
enrichment  levels  al  SRS.  although  none  Is  being 
proposed  by  DO&  at  thit  lime.  One  option  being 
considered  is  construction  of  s  private,  ctunmercial 
(scility  on  land  leased  front  [X)E  at  SRS.  Such  a 
private  fscility  would  need  to  be  licensed  by  the 
NRC  and  would  be  accompanied  by  appropriate 
NEPA  review. 
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3.  Other  Future  Actions 

DOE  has  no  other  concrete  surplus 
HEU  disposition  actions  under  specific 
contemplation  at  this  time.  DOE  has 
decided  that,  when  additional  HEU 
blend-down  actions  for  either 
commercial  use  or  for  disposal  as  waste 
are  developed  in  the  future,  they  could 
involve  the  use  of  all  four  of  the 
analyzed  blending  Cscilities.  The 
commercial  facilities  (B»W  and  NFS) 
ore  considered  to  be  available  for  such 
activities  immediately.  The  SRS 
faciUties  may  also  be  available  for 
blending  some  of  the  HEU.  The  Y-12 
facilities  are  currently  not  operational. 
Under  DOE  Order  425.1,  Startup  and 
Restart  of  Nuclear  Facilities.  DOE  must 
successfully  complete  an  Operational 
Readiness  Review  addressing 
operational  health  and  safety  issues 
prior  to  restart  of  the  Y-12  facilities. 
HEU  operations  are  expected  to  resume 
at  Y-12  in  1998.  Thus,  all  four  of  the 
bcilities  would  potentially  be  available, 
and  could  be  used  for  portions  of  the 
HEU  down-blending,  in  the  timeframes 
tShi  additional  disposition  actions 
might  develop. 

DOE  is  preparing  an  HEU  Disposition 
Plan,  which  will  be  available  shortly 
after  publication  of  this  ROD,  that  will 
provide  additional  information 
concerning  specific  disposition  actions 
that  are  expected  to  commence  during 
the  next  several  years,  as  well  as 
describe  an  approach  to  other  iuture. 
speciBc  actions.  The  plan  will  be 
updated  periodically  based  on  industry 
response  and  program  progress. 

Vn.  AToidance/MlniiniMtion  of 
Enviraaunental  Hann 

As  discussed  in  section  III.C  above, 
implementation  of  the  decisions 
reached  in  this  ROD  will  result  in  low 
environmental  and  health  impacts 
during  normal  operations.  However, 
DOE  will  take  all  reasonable  steps  to 
avoid  or  minimize  harm,  including  the 
following: 

•  DOE  will  u.se  current  safety  and 
health  programs  and  practices  to  reduce 
impacts  by  maintaining  worker 
radiation  exposure  as  low  as  reasonably 
achievable. 

•  DOE  will  meet  appropriate  waste 
minimization  and  pollution  prevention 
ob|ectives  consistent  with  the  Pollution 
Prevention  Act  of  1990.  As  discussed  in 
section  2.3  of  the  HEU  Final  EIS, 
segregation  of  activities  that  generate 
radioactive  and  hazardous  wastes  will 
be  employed,  where  possible,  to  avoid 
the  generation  of  mixed  wastes. 
Treatment  to  separate  radioactive  and 
non-radioactive  components  will  be 
employed  to  reduce  the  volume  of 


mixed  wastes.  Where  possible, 
nonhazardous  materials  will  be 
substituted  for  those  that  contribute  to 
the  generation  of  hazardous  or  mixed 
waste.  Waste  streams  would  be  treated 
to  facilitate  disposal  as  nonhazardous 
wastes,  where  possible.  In  addition  to 
following  such  practices  at  its  own 
faciUties,  DOE  will  seek  to  include 
comparable  requirements  in  any 
contracts  with  commercial  facilities. 

•  Consistent  with  the  requirement  of 
the  USEC  Privatization  Act  (Pub.  L. 
104-134,  §  3n2(d)(2)(B)),  DOE  will 
determine,  before  making  sales  of  LEU 
derived  from  HEU  for  commercial  use, 
whether  such  sales  would  have  adverse 
material  impacts  on  the  domestic 
uranium  mining,  conversion,  or 
enrichment  industries,  taking  into 
account  other  DOE  sales  of  uranium  and 
the  sales  of  uranium  under  the  Russian 
HEU  Agreement  and  the  Suspension 
Agreement.  Such  determinations  may  be 
made  on  a  periodic  basis  (for  example, 
for  all  contemplated  sales  over  a  certain 
period),  as  opposed  to  a  sale-by-sale 
basis.  (No  such  determination  is 
required  under  the  USEC  I^vatization 
Act  for  the  initial  transfer  of  50  metric 
tons  of  HEU  and  7,000  metric  tons  of 
natural  uranium  to  USEC,  as  provided 
in  section  VI.B.  of  this  ROD,  or  to 
transfen  to  other  government  agencies 
(such  as  TVAl  of  off-spec  material.) 

Vm.  DOE  Public  Reading  Rooms 

Copies  of  the  HEU  Final  EIS,  the  Cost 
Comparison  for  Highly  Enriched 
Uranium  Disposition  Altematives,  and 
this  ROD,  as  well  as  technical  data 
reports  and  other  supporting 
documents,  are  available  for  public 
review  at  the  following  locations: 

Department  of  Energy  Headquarters.  Freedom 
of  InformatioD  Reading  Room.  Forrestal 
Building.  1000  Independence  Ave.,  SW, 
Washington,  DC  205SS,  Attn:  (Carolyn 
Lawson.  202-586-6020 

Albuquerque  OporaUons  OfTice.  Technical 
Vocational  InsUmte.  52S  Buena  Vista.  SE. 
Albuquerque.  NM  87106.  Attn:  Run 
Gladstone  (contractor),  505-224-3286.  Blva 
Barfield  (DOE).  5O5-«4S-«70 

Nevada  Operation.s  Office.  Nevada 
Operations  OfTico.  U.S.  Department  of 
Energy.  Public  Reeding  Room,  2753  South 
Highland  Dr..  P.O.  Box  98S18.  Las  Vegas, 
NV  89193-8518,  Attn:  )anol  Fogg.  702- 
295-1128 

Oak  Ridge  OperaUons  OfTics,  U..S. 
Department  of  Energy.  Public  Reading 
Room.  200  Administration  Road.  P.O.  Box 
2001.  Oak  Ridge.  TN  37831-8501,  Atto: 
Amy  Rothrock,  615-576-1216 

Richland  Operations  Office,  Washington 
State  University,  Tri<Jties  Branch 
Campus,  300  Sprout  Road.  Room  130  WesL 
Richland.  WA  99352,  Attn:  Tatri  Tnub, 
SOe-376-8583 


Rocky  Flats  Office,  Front  Range  Community 
College  Library,  3645  West  112th  Avenue, 
Westminister,  CO  80030,  Attn:  Dennis 
Connor,  303-469-4435 

Savannah  River  Operations  Office,  Gtegg- 
Granitevllle  Library.  University  of  South 
Carolina-Aiken,  171  University  Parkway, 
Aiken.  SC  29801,  Atto:  Paul  Lewis.  803- 
641-3320,  DOE  Contact:  Pauline  Conner, 
803-725-1408 

l^os  Alamos  National  Laboratory,  U.S. 
Department  of  Eneigy,  c/o  Los  Alamos 
Community  Reading  Room,  1460  Central, 
Suite  101,  Loa  Alamos,  NM  87544.  Attn: 
LANL  Outreach  Manager.  505-665-2127 

f>ir^ign  Operations  Office,  OfBce  of 
Planning.  CommunicationB  k  EEO,  U.S. 
Department  of  Energy,  9800  South  Cass 
Avenue,  Aigonne.  IL  60439.  Atto:  Gary  L. 
Pitchfbrd.  70»-252-2013 

Amarillo  Area  Office,  U.S.  Department  of 
Energy,  Amarillo  College,  Lynn  Library/ 
I^earning  Center.  P.O.  Box  447,  Amarillo, 
TX  79178.  Attn:  Karen  Mcintosh,  806-371- 
5400 

U.S.  DOE  Reading  Room.  Carson  County 
Library,  P.O.  Box  339.  Panhandle.  TX 
79068.  Atto:  Tom  Walton  (DOE),  806-477- 
3120.  Kerry  Cambell  (contractor).  806-477- 
4381 

Sandia  National  I^boratory/CA,  Uvermors 
Public  Library.  1000  S.  Livermore  Avenue, 
Livermore.  CA  94550.  Attn:  |ulie 
Casamajor.  510-373-5500 

IX.  CoaclaiiiMi 

DOE  has  decided  to  implement  a 
program  to  make  surplus  HEU  non- 
weapons-usable  by  blending  it  down  to 
LEU.  and  gradually  selling  as  much  of 
U  as  possible  for  commercial  use  over 
time,  as  specified  in  the  Preferred 
Alternative  in  the  HEU  Final  EIS,  and 
including  the  mitigation  activities 
identified  in  section  Vn.  This 
programmatic  decision  is  effective  upon 
being  made  public,  in  accordance  with 
DOE'S  regulations  implementing  NEPA 
(10  CFR  §  1021.315).  The  goats  of  this 
program  are  to  support  the  United 
States'  nuclear  weapons 
nonproliferation  policy  by  reducing 
global  stockpiles  of  excess  fissile 
materials  so  that  they  may  never  be  used 
in  weapons  again,  and  to  recover  the 
economic  value  of  the  material  to  the 
extent  feasible.  This  program  will 
demonstrate  the  United  States' 
commitment  to  its  nonproliferation 
goals,  as  specified  in  the  President's 
Nonproliferation  and  Export  O)ntrol 
Policy  of  1993.  and  provide  an  example 
for  other  nations,  where  stockpiles  of 
surplus  HEU  may  be  less  secure  &t>m 
potential  thef)  or  diversion  than  those  in 
the  United  States,  to  encourage  them  to 
take  similar  actions.  The  impacts  on  the 
enviroiunent,  workers,  and  the  public 
from  implementing  this  HEU 
disposition  program  are  estimated  to  be 
low  for  most  parameters  (including 
radiological  impacts)  during  normal 
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operations,  and  well  within  applicable 
regulatory  limits. 

The  decision  process  reflected  in  this 
Notice  complies  with  the  requirements 
of  the  National  Enviroiunental  Policy 
Act  (42  U.S.C.  §  4321  et  6«q.)  and  iU 
implementing  regulations  at  40  CFR 
Parts  1500-1508  and  10  CFR  Part  1021. 

Issued  m  Washington,  D.Q,  July  29, 1996. 
Baiel  >.  CLaary, 
Secntaiy. 
[FR  Doc.  96-19798  Filed  8-2-96:  B:4S  ami 


<Mc  Ridge  OporaUon*  Oflte*;  Nolle*  Of 
Progiam  Intomt;  Dieaal  EngbM 
Tachnolagia*  for  Light  Tnicka 

AQBICY:  Transportation  Technologies, 

DOE. 

action:  Notice  of  program  interest — 

diesel  engine  technologies  for  light 

trucks. 


:  The  Department  of  Eneigy  is 
today  publishing  the  Notice  of  Program 
Interest  for  support  of  the  cooperative 
development  of  technologies  for  a  high 
efficiency,  very  low  emission,  diesel 
engine  for  light  trucks,  specirically 
pickups  and  sport  utility  vehicles.  The 
Department  of  Energy  has  sponsored 
research  in  high  efRciency  diesel 
engines  for  several  years.  These 
programs  have  assisted  industry  in 
continuously  improving  the  technology 
in  diesel  engines  for  large  trucks  (class 
6-8)  which  have  resulted  in  efficiencies 
approaching  45%  in  current  production 
(vs  27%  for  gasohne  engines)  and  55% 
in  advanced  research  designs.  Current 
penetration  of  diesels  has  been  limited 
to  the  larger  pickups  (over  8500  lbs 
CVW)  due  to  emission  regulations.  The 
Department  is  proposing  the  application 
of  this  advanced  technology  to  diesel 
engines  specifically  designed  for  the 
light  truck  market.  This  market  segment 
has  grown  from  23%  in  1984  to  over 
42%  in  1995  representing  a  substantial 
influx  of  low  fuel  economy  vehicles  into 
the  public  and  private  fleets.  This  trend 
threatens  to  increase  the  rate  of  US. 
dependence  on  foreign  petroleum 
beyond  current  pro)ections. 
DATES:  This  notice  expires  at  4:00  PM 
EDT  on  September  9, 1996,  and 
applications  may  be  submitted  at  any 
time  prior  to  that  time. 
ADDRESSES:  Submit  Hve  (5)  copies  of  the 
application  prior  to  the  expiration  date 
of  this  notice  to:  U.S.  Department  of 
Energy,  Oak  Ridge  Operations  OEBce, 
Procurement  and  Contracts  Division,* 
Environmental  Acquisitions  Branch, 
200  Administration  Road,  P.  O.  Box 
2001,  Oak  Ridge,  TN  37831,  Attn:  Mary 


Lou  Crow,  Contract  Spedaliat 
(Telephone:  423-576-7343.) 
FOR  FURTHER  INFORMATION  CONTACT 
BTHER  OF  THE  FOLLOtMNO:  Mary  Rawlins, 
DOE  Oak  Ridge  Operations  Office, 
Telephone:  423-576-4507;  William  L. 
Siegel.  DOE  Headquarters,  Telephone: 
202-586-2457. 

SUPPLEMBfTARY  MFORMATION:  The  new 
design  must  meet  all  proposed  emission 
regulations  for  vehicles  under  8500 
GVW.  while  maintaining  performance 
levels  expected  of  current  production 
gasoline  engines.  Efficiency  targets  will 
be  cited  in  terms  of  vehicle  miles  per 
gallon  (equivalent  BTU  basis)  and  at 
least  a  35%  improvement  is  sought  over 
comparable,  current  production 
vehicles.  The  criteria  for  selection  and 
funding  will  be  based  on  the  oReror's 
internal  technical  capabilities  in  terms 
of  diesel  engine  development  and 
manufacturing,  and  a  demonstration  of 
the  intent  in  moving  the  resultant 
technology  to  production  targeted  for 
light  trudcs.  The  latter  can  be  shown  by 
partnering  with  a  domestic,  high 
volume  light  truck  manufacturer  on  this 
development  effort.  The  following  types 
of  factors  will  be  considered  in  DOE's 
evaluation:  (1)  The  overall  merit  of  the 
proposed  project  or  activity.  (2)  The 
anticipated  objectives  to  be  achieved 
and  the  probability  of  achieving  the 
stated  objectives.  (3)  The  facilities  or 
techniques  which  the  applicant 
proposes  to  make  available  to  achieve 
the  proposed  project's  objectives.  (4) 
The  qualifications  of  the  proposed 
project  director  or  key  personnel  who 
are  considered  to  be  critical  to  the 
achievement  of  the  proposed  project's 
objectives. 

APPUCATIONS:  A  four  (4)  to  five  (5)  year, 
50%  cost  shared  competitive  program  is 
anticipated  with  multiple  industry 
teams.  A  financial  assistance 
cooperative  agreement  award 
instrument  will  be  used.  Total  program 
costs  are  expected  to  be  in  the  range  of 
$25  to  $50  million  per  team.  Award  will 
be  subject  to  the  Energy  Policy  Act  of 
1992.  Section  2306,  which  contains  the 
following  limitation:  "Section  2306. 
Limits  on  Participation  by  Companies — 
A  company  shall  be  eligible  to  receive 
financial  assistance  under  sections  XX 
through  XXin  of  this  Act  only  if—  (I) 
the  Secretary  finds  that  the  company's 
participation  in  any  program  under  such 
titles  would  be  in  the  economic  interest 
of  the  United  States,  as  evidenced  by 
investments  in  the  United  States  in 
research,  development,  and 
manufacturing  (including,  for  example, 
the  manufacture  of  major  components  or 
subassembUes  in  the  United  States): 
significant  contributions  to  employment 


in  the  United  States:  an  agreement  with 
respect  to  any  technology  arising  from 
assistance  provided  under  this  section 
to  promote  the  manufacture  within  the 
United  States  of  products  resulting  from 
that  technology  (taking  into  account  the 
goals  of  promoting  the  competitiveness 
of  United  States  industry),  and  to 
pitxaire  parts  and  materials  frx>m 
competitive  suppliere;  and  (2)  either — 
(A)  the  company  is  a  United  States- 
owned  company:  or  (B)  the  Secaetaiy 
finds  that  the  company  is  incorporated 
in  the  United  States  and  has  a  parent 
company  which  is  incorporated  in  a 
country  which  affords  to  United  States- 
owned  companies  opportunities, 
comparable  to  those  afforded  to  any 
other  company,  to  participate  in  any 
joint  venture  similar  to  those  authorized 
imde'r  this  Act;  affords  to  United  States- 
owned  companies  local  investment 
opportunities  comparable  to  those 
afforded  to  any  other  company;  and 
affords  adequate  and  effective 
protection  for  the  intellectual  property 
rights  of  United  States-owned 
companies."  All  responsible  sources 
may  submit  an  application.  All 
applications  will  be  evaluated  as 
imsolicited  applications.  Applications 
are  to  be  prepared  in  accordance  with 
10  CFR  600.10  and  shall  not  exceed  five 
(5)  pages.  Along  with  the  application, 
applicants  are  required  to  submit  (1) 
SF-424,  Application  for  Federal 
Assistance,  (2)  Certifications  Regarding 
Lobbying:  Debarment,  Suspension  and 
Other  Responsibility  matters:  and  Drug- 
Free  Workplace  Requirements,  (3) 
Assurance  of  Compliance 
Nondiscrimination  in  Federally 
Assisted  Programs,  and  (4)  DOE  F 
4620.1,  Budget  Page.  These  forms  may 
be  obtained  fitiro  the  Contract  Specialist 
and  will  not  be  included  in  the  five  (5) 
page  UmitaUon 

Issued  in  Oak  Ridge,  Tennessee  on  |uly  29. . 
1996. 
Palar  O.  Dayton, 

Director,  Procurement  and  Contracts  Division. 

Oak  Ridge  Operations  Office. 

|FR  Doc  96-19799  Filed  6-2-96:  8:45  am) 


Fwtafal  EfMrgy  Ragulalory 
Commlcslon 

(Dodvt  Na  ER96-1«33-00«| 

GMtMT  Qroup,  Inc.;  Itotic*  of  li»uanc« 
of  Order 

)uly  30,  1996. 

Gelber  Group,  Inc.  (Gelber)  submitted 
for  filing  a  rate  schedule  imder  which 
Gelber  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
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maifceler.  Gelber  also  requested  waiver 
of  various  Conunisaion  regulations.  In 
particular,  Gelber  requested  that  the 
Conunisaion  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Gelber. 

On  July  2S.  1996,  pursuant  to 
delegated  authority,  the  Director, 
EHvision  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Gelber  should  Tile  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
Z0426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Gelber  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubUc  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Gelber's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  giveii  »hat  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
26, 1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E. 
Washington,  D.C.  20426. 
LoisO. 


Secretary. 

(FK  Doc  96-19774  Filed  »-2-fl6;  8:45  ami 

■uaio  cone  snT-at^ 

[Doetat  Na  CP9e-6S2-00q 

Koch  Gateway  PipaUna  Company; 
NoOca  of  Request  Under  Blankat 
AuttioriiatkMi 

July  30,  1996. 

Take  notice  that  on  July  23. 1996, 
Koch  Gateway  I^peline  Company 
(Koch),  600  Travis  Street,  Houston, 
Texas.  77251-1478,  Bled  in  Docket  No. 
CP96-eS2-000  a  request  pursuant  to 


Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  approval  and  permission  lo 
install  a  two-inch  lap  and  meter  station, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP82-430-000,  pursuant  to 
Section  7(o)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
iiupection. 

Koch  states  that  it  proposes  lo  install 
a  two-inch  tap  to  an  existing  receipt 
meter  sta^on  to  provide  a  new  delivery 
point  and  mteter  station  to  serve  TECO 
Pipeline  Company  (TECO)  in  San 
Augustine  County,  Texas  for  gas  lift 
operations.  Koch  asserts  that  it  will 
transport  natural  gas  on  an  interruptible 
basis  to  the  delivery  lap  pursuant  to  the 
terras  of  Koch's  ITS  Rate  Schedule 
under  Part  284  of  the  Commission's 
Regulations.  It  is  further  asserted  that 
the  estimated  peak  day  requirement  of 
the  new  delivery  tap  will  be  200  MMBtu 
and  that  the  estimated  average  daily 
requirement  will  be  SO  MMBtu.  Koch 
indicates  that  the  estimated  cost  of 
construction  is  $9,450  for  which  TECO 
will  reimburse  Koch. 

Any  person  or  Commission  Staff  may. 
within  45  days  of  the  issuance  of  the 
instant  notice  by  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
lo  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Uis  D.  CaaheU, 
Secretary. 

IFR  Doc  96-19772  Filed  S-2-96:  8:45  ami 
iaiMa  oooc  tnr-oi-M 


tDoeUM  Na  CP9e-«S4-000| 

Koch  Gateway  Pipeline  Compeny; 
Notice  of  Requeat  Under  Blankat 
Authorization 

luly  30,  1996. 

Take  notice  that  on  fuly  24, 1996. 
Koch  Gateway  Pipeline  Company 
(Koch),  600  Travis  Street,  Houston, 
Texas,  77251-1478.  filed  in  Docket  No. 
CP96-654-000  a  request  pursuant  to 


Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  approval  and  permission  to 
install  a  four-inch  lap  and  meter  station, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP82-430-O00.  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA).  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Koch  stales  that  it  proposes  to  install 
a  four-inch  tap  and  to  provide  a  new 
delivery  point  and  meter  station  to  serve 
Promix.  Inc.  (Promlx)  in  Assumption 
Parish,  Louisiana  for  refining  and 
processing  at  its  plant.  Koch  states  that 
Promix  will  construct  approximately  25 
feet  of  four-inch  pipeline  which  will 
connect  Koch's  tap  and  metering 
facilities  on  an  existing  fornix  line. 
Koch  indicates  that  it  will  transport 
natural  gas  on  an  interruptible  basis  to 
the  proposed  tap  pursuant  to  Part  284  of 
the  Commission's  Regulations  once  the 
construction  of  the  tap  has  been 
completed.  It  is  assorted  that  the  service 
provided  through  the  proposed  facilities 
will  be  within  the  entitlements  of 
shippers  providing  service  to  Promix 
under  those  shippers'  existing  ITS 
agreements  with  Koch.  Koch  indicates 
that  the  estimated  cost  of  construction  is 
$43,999  for  which  Promix  will 
reimburse  Koch. 

Any  person  or  Commission  Staff  may, 
within  45  days  of  the  issuance  of  the 
instant  notice  by  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of . 
the  Natural  Gas  Act. 
Lob  D.  CaahaU. 
SecTBtoiy. 

IFR  Doc.  96-19775  Filed  8-2-96;  8:45  ami 
■ujNa  cocc  fnr-«i-« 
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IDockM  No*.  RP96-31-019  and  RPM-a<7- 
010] 

National  Fuel  Gas  Supply  Cotporatkm; 
Notice  of  Revision  to  Compllanea 
FlUng 

)uly  30, 1996. 

Take  notice  that  on  July  24, 1996, 
National  Fuel  Gas  Supply  Corporation 
(National),  pursuant  to  the  Letter  Order 
issued  by  the  Commission  on  February 
16, 1996,  74  FERC  161,165,  tendered  for 
filing  a  Revision  to  its  Compliance 
Filing. 

National  states  that  on  March  22, 
1996,  National  submitted  its  original 
Compliance  Filing,  and  on  June  21. 
1996.  the  Commission  issued  a  Letter 
Order  approving  it. 

In  addition,  on  June  17. 1996. 
National  filed  its  Refund  Report 
refiecting  the  refunds  and  direct  bills 
that  it  issued  on  May  16. 1996. 

National  further  states  that  on  June 
27. 1996,  in  response  to  National's 
Refund  Report,  Louis  Dreyfiis  Natural 
Gas  Corp.  (Dreyfus)  filed  a  Protest. 
Subsequently,  National  and  Dreyfus 
have  agreed  that  Dreyfus  was  entitled  to 
a  discount  of  its  rate  from  June  1, 1995, 
forward.  The  revised  Compliance  Filing 
reflects  that  agreement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C, 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Uu  D.  CuheU, 
Secretary. 

IFR  Doc.  96-19767  Filed  8-2-96:  8:45  ami 
■LUNQ  OOOE  tnr-M-M 

[Dodwl  No.  CP9«-M»-00a) 

Northweat  PIpeHna  Corporation;  Notice 
of  Request  Under  Blankat 
Authorization 

July  30, 1996. 

'Take  notice  that  on  July  24, 1996, 
Northwest  Pipeline  Corporation 
(Applicant),  P.O.  Box  58900,  Salt  Lake 
aty,  Utah  84158-0900  filed  in  Docket 
No.  CP96-663-000  a  request  purauant  to 
Sections  157.205. 157.216  and  157.211 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 


abandon  certain  inefficient  and 
undersized  facilities  at  the  South 
Tacoma  Meter  Station  in  Pierce  County, 
Washington,  and  to  construct  and 
operate  upgraded  replacement  iadlities 
to  more  consistently  accommodate  its 
maximum  volume  and  delivery  pressure 
obligations  to  Washington  Natural  Gas 
Company  under  existing  firm 
transportation  agreements  at  its  South 
Tacoma  delivery  point,  under  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-O0O,'  all  as  more  fully  set  forth  in 
the  request  for  authorization  on  file  with 
the  Commission  and  open  for  public    — 
inspection. 

Applicant  proposes  to  upgrade  the 
meter  station  by  replacing 
approximately  100  feet  of  existing  4- 
inch  inlet  piping  and  valves  with 
approximately  100  feet  of  new  8-inch 
inlet  piping  and  valves  and  by  replacing 
the  two  existing  4-inch  regulators  with 
two  new  6-inch  regulators.  As  a  result 
of  the  proposed  replacements,  the 
maximum  design  capacity  of  the  meter 
station  will  increase  from  28,000  Dth 
per  day  (at  400  psig)  to  approximately 
48,300  Oth  per  day  (at  400  psig). 

Applicant  holds  a  blanket 
transportation  certificate  pursuant  to 
Part  284  of  the  Commission's 
Regulations  issued  in  Docket  No.  CP86- 
578-000.2  Applicant  proposes  to  replace 
all  abandoned  facilities  with  new 
upgraded  facilities,  so  no  abandonment 
of  service  will  occur.  Applicant  further 
stales  that  the  total  cost  of  the  proposed 
facility  replacements  is  estimated  to  be 
$196,400. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LoisD.Caslwil, 
Secretary. 

(FR  Doc  96-19771  Filed  8-2-96:  8:45  ami 
MUMO  oooc  snr-ai-ai 


<Sat>.  20  FEKC 1 62,412  (ISS2). 
'See,  42  FERC  1 61,018  (ISSS). 


[DoekM  No.  tfrrae-ao-ooo] 

Taxaa  Eastam  Transmisaion 
CmpoFBUon;  Notice  of  Propoaad 
Changes  In  FERC  Gas  Tariff 

July  30. 1996. 

Take  notice  that  on  July  25, 1996, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet,  with  an  effective 
da^  of  August  25, 1996: 

Substitute  Second  Revised  Sheet  No.  647 

Texas  Eastern  states  that  the  above 
listed  tariff  sheet  is  being  filed  to  malce 
the  language  in  Texas  Eastern's  tariff 
consistent  with  proposed  changes  in 
Texas  Eastern's  Statement  of  Standards 
of  Conduct  which  is  being  filed 
concurrently  herewith.  Texas  Eastern 
also  states  that  it  is  filing  a  revised 
Statement  of  Standards  of  Conduct  to  - 
reflect  that  Texas  Eastern  has  three 
marketing  affiliates.  Texas  Eastern  also 
states  that  Texa.<;  Eastern  and  its 
marketing  affiliates  fiinction 
independently  of  each  other,  that  Texas 
Eastern  does  not  share  any  operating 
employees  with  its  marketing  affiliates, 
and  that  none  of  the  operating 
employees  of  its  marketing  affifiates  are 
officed  in  the  same  building  as  Texas 
Eastern. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  firm  customers 
of  Texas  Ea.stem  and  interested  state 
commissions.     . 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  lo  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  lo  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaiheU, 
Secretary. 

IFR  Doc  96-19769  Filed  8-2-86: 8:45  ami 
iUjNa  ooec  tnr-ai-M 
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[OoeliM  NiM.  Rt>»4-37S-00e  and  RPSB-215- 
009] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Flllnfi  of  Refund  Report 

July  30.  1996. 

Take  notice  that  on  July  25, 1996. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  refund 
report  detailing  the  allocation  of  credits 
to  its  former  sales  customers  on  July  10, 
1996.  of  $11,509  in  accordance  with  the 
Offer  of  Settlement  filed  on  August  21. 

1995,  in  the  above-caplioned  dockets. 
Texas  Gas  states  that  this  final  refund 

report  is  being  made  to  comply  with 
Section  2.3  of  the  August  21, 1995 
Settlement,  relating  to  the  termination 
of  Texas  Gas's  purchased  gas  adjustment 
(PGA)  clause  and  the  allocation,  direct 
billing,  and  recovery  of  Texas  Gas's 
Account  No.  191  balances. 

Texas  Gas  stales  that  the  refund  report 
documents  the  refunds/credits  for  each 
customer  due  to  additional  interest 
earned  from  various  escrow  accounts 
that  were  established  while  settling  the 
Pare  Perdue  litigation,  subsequent  to 
Texas  Gas's  Final  Refund  Report  Sled 
on  March  5, 1996.  The  refund/credits 
follow  the  provisions  agreed  to  and 
approved  within  Article  U,  Section  2.3 
of  the  Settlement. 

'Texas  Gas  states  that  copies  of  the 
refund  report  are  being  served  upon 
Texas  Gas's  jurisdictional  customers 
receiving  refunds/credits  on  July  10, 

1996,  and  interested  State  commissions. 
Any  person  desiring  to  protest  said 

filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  August  6. 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 


Secretory. 

(FR  Doc.  96-19788  Filed  8-2-116;  8:45  ami 

■UMO  oooe  tnr-oi-M 

[Docint  Na  OTOe-aO-OOO] 

Texas  Qas  Transmission  Corporation; 
Notice  of  Filing  of  Refund  Report 

July  30. 1996. 

Take  notice  that  on  July  25, 1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  refund 


report  detailing  the  pro  rata  refund  to  its 
eligible  firm  customers  of  a  July  10, 
1996,  Gas  Research  Institute  (GRI) 
refund  of  $1,018,269. 

Texas  Gas  states  that  this  refund 
report  is  being  made  to  comply  with 
Commission  Order  issued  February  22. 
1995.  in  Docket  No.  RP95-124-OO0 
requiring  each  pipeline  to  file  a  refund 
report  with  the  Commission  within 
fifteen  (15)  days  of  making  the  refunds. 

Texas  Gas  stales  that  copies  of  the 
refund  report  were  included  with  the 
refimds  made  on  July  10, 1996,  and 
were  served  upon  Texas  Gas's 
jurisdictional  customers  receiving 
refunds  and  interested  stale 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  August  6, 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

jFR  Doc.  96-19770  Filed  ft-2-96;  8:45  ami 
aiuiNO  oooc  tm-m-M 


[Docket  No.  RPM-129-002] 

Trunklhie  Qas  Company;  Notice  of 
Compliance  Filing 

luly  30, 1996. 

Take  notice  that  on  July  25,  1996. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tariff  sheets,  to  become 
effective  August  1, 1996. 

2Dd  Sub  Fifth  Revised  Sheet  No.  157 
Sub  Pint  Revised  Sheet  No.  177 
Sub  First  Revised  Sheet  No.  208 

Trunkline  states  that  the  purpose  of 
this  filing  is  to  comply  with  Ordering 
Paragraphs  (AJ,  (B)  and  (C)  of  the 
Commission's  July  19.  1996  Order  On 
Technical  Conference  in  the  leferencsd 
proceeding.  76  FERC  1 61.074.  The 
enclosed  tariff  sheets  have  been  revised 
to  refiect  the  modifications  Trunkline 
submitted  on  May  14, 1996  which  were 
approved  by  the  Commission  in  its  July 


19, 1996  Ch^r,  as  well  as  the  other 
conditions  of  that  same  Order. 

Trunkline  states  that  copies  of  this 
fiUng  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  ate  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lob  D.  Cuhdl. 
Secretory. 

IFR  Doc  96-19766  Filed  8-2-96;  8:45  ami 
aiUJHO  cooc  srir-ti-a 


(Docket  Na  ER«6-1 474-002.  et  al.] 

WIsconaIn  Electric  Power  Company,  et 
al.;  Electric  Rate  and  Coipofale 
Regulation  Flllnga 

July  29. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER95-1474~002| 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
July  22,  1996,  tendered  for  filing  a 
refund  report  in  accordance  with  the 
Commission's  Jime  13, 1996  order  in  the 
above-referenced  proceeding. 

Copies  of  the  filing  have  been  served 
on  The  Wisconsin  Public  Power  Inc. 
System,  Badger  Power  Marketing 
Authority  of  Wisconsin.  Inc.,  the  City  of 
Oconto  Falls,  Wisconsin,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Miliord  Power  LioUtsd  PaitaanUp 
Wkohaaie  Power  Serrkaa,  Inc.  CC 
Pace  Baa^r  Serricaa  AOME  Power 
MarkaUng,  be  I  J).  Uwck  ft  Aaociata 
QST  Eaeisr  Tlailiiig,  Inc.  Oceen  tatgj 
Senkas,Iiic 

(Docket  Na  ER93-«e3-005,  Docket  No 
BR93-730-003,  Docket  No.  ER94-1 181-008, 
Docket  No.  ER94-1 530-009,  Docket  No. 
ER95-1826-002,  Docket  No.  ER96-5S3-003, 
Docket  No  BR96-SSS-001  (not 
ooosolidatMl)! 

Take  notios  that  the  following 
infermatianal  filings  have  been  made 
with  the  Comiiiission  and  are  on  Ble 
and  available  for  public  inspection  and 
coping  in  die  Commission's  Public 
Raisrance  Rooin: 

On  July  16, 1996,  tvUlfoid  Power 
Limited  Paitnnshlp  filed  certain 
information  as  required  by  the 
Commission's  September  17, 1993, 
codn  in  Docket  No.  ER93-493-000. 

On  July  18, 1996,  Wholesale  Power 
Services,  Inc.  filed  certain  information 
s*  required  by  the  Commission's 
September  25, 1995,  order  in  Docket  No. 
ER93-73O-O00. 

On  July  18, 1996,  CC  Pace  Energy 
Services  filed  certain  infonnation  as 
rsquiied  by  the  Commisaian's  July  25, 
1994,  Older  in  Docket  No.  ER94-I181- 
000. 

On  July  19, 1996,  ACME  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
October  18, 1994,  order  in  Docket  No. 
ER94-1S30-000. 

On  July  17, 1996,  JD.  Loock  ft 
Aaaodates  filed  certain  infoimatian  as 
required  by  the  Commission's  October 
27, 1995,  order  in  Docket  No.  ER9S- 
1826-000. 

On  July  22, 1996,  QST  Energy 
Trading,  Inc.  filed  certain  inibrmation  as 
required  by  the  Commissicm's  March  14, 
1966,  order  in  Docket  Na  Eil96-5S3- 
000. 

On  June  26, 1996,  Ocean  Energy 
Services,  Inc.  filed  certain  information 
as  required  by  the  Conunission's 
January  19, 1996,  order  in  Docket  Na 
ER9e-588-000. 

3.  Koinbow  Eaeigy  Marketing 
Corporatfain  NorAm  Energy  Services, 
Inc.  Tex  Par  Eneigy,  Inc.  ProGaa  Power 
E  Prtae,  Inc.  National  Fuel  Kasonrcee, 
Inc. 

(Docket  No.  ER94-1061-009.  Docket  No 
BRa4-1247-009,  Docket  No.  EX9S-62-0ae, 
Docket  No.  BR9S-aeS-002,  Docket  No.  ER95- 
1280-003,  Docket  Na  ER95-1374-003  (not 
ooosoUdated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  Ble 
and  available  far  public  inspection  and 


copying  in  the  Commission's  Public 
Refnence  Romn: 

On  July  24, 1006,  Rainbow  Energy 
Marketing  Corpontian  filed  certain 
information  as  required  by  the 
Conmiission's  June  10, 1994,  older  in 
Docket  No.  ER94-1061-OO0. 

On  July  23, 1996,  NorAm  Bnargy 
Services,  Ina  filed  certain  information 
as  requbed  by  the  Commission's  July 
25, 1994,  order  in  Docket  Na  ER94- 
1247-000. 

On  July  24, 1996,  Tex  Per  Energy,  Inc. 
Bled  certain  infoimatian  as  lequirad  by 
{be  Commission's  Daoamber  27, 1994. 
order  in  Docket  No.  ER95-62-000. 

On  July  22, 1996,  ProGas  Povirer  filed 
certain  information  as  required  by  the 
Conunission's  July  7, 1995,  ordsr  in 
Dodst  No.  ER95-9e8-000. 

On  July  24, 1966,  E  Prime,  Inc.  filed 
certain  information  as  required  by  the 
Conunission's  March  29, 1996,  order  in 
Docket  No.  ER95-1269-000. 

On  July  22, 1996,  National  Fuel 
Resoinces,  Inc.  filed  certain  infi»mation 
as  required  by  the  Commission's 
September  7, 1995,  order  in  Docket  No. 
ER95-1374-000. 

4.  Illinois  Powrer  Coag|iany 

[Docket  Na  ER96-14aS-001l 

Take  notice  that  on  July  23, 1996, 
Illinois  Power  Company  (lUinois 
Power),  tendered  for  filing  a  refund  * 
report  in  compliance  writh  the  Jime  12, 
1966,  order  in  the  above  refsieiaced 
docket. 

Cbimmsnt  date:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Lowell  Cogenaiatian  Coiq>any,  U. 

[Docket  No.  qFa6-43S-003| 

On  July  1,  9,  ft  23, 1966,  Lowell 
Cogeneration  Company,  LJ>.  tetulered 
for  filing  supplements  to  its  filing  in  this 
docket. 

The  supplements  pertain  to  the 
ownership  structure  and  technical 
aspects  of  the  fecility.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

Comment  date:  Fifteen  days  after 
publication  of  this  notice  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

6.  Pacific  Gas  And  Electric  Company 
San  Diaga  Gas  ft  Electric  Company  and 
Saadiem  Caiifimia  Ediaon  Company 

(Docket  No.  BR96-ie63-O0Ol 

Take  notice  that  oh  July  19, 1996. 
Pacific  Gas  and  Electric  Company 
(PGftE)  tendered  for  filing  a  Report  on 
Horizontal  Market  Power  Issues  as  a 
supplement  to  the  Federal  Power  Act 
Section  205  filing  previously  made  in 
the  above  referenced  docket. 


Cammsnf  dots:  August  19, 1096,  in 
aoconlance  with  Standard  Paragraph  E 
St  the  end  of  this  notice. 

Sarvioae,  Inc. 


[Docket  Na  BI)9»-1 794-0001 

Take  notice  that  on  July  25, 1996, 
Southern  Company  Services,  Inc. 
(SCSI),  acting  as  agent  for  Alabama 
Power  Company,  Gulf  Power  Company, 
Mississippi  Power  Compsny,  and 
Savannan  Electric  and  Power  Company 
(collectively  rsfeired  to  the  "Operating 
Companies"),  amended  their  earlier 
filing  of  Amendment  No.  6  to  The 
SouSiem  Compeny  System 
Intercompany  Interchange  Contract 
dated  October  31, 1988,  as  amended,  in 
response  to  the  StaB's  deficiency  letter 
dated  June  25, 1996. 

Comment  date:  August  12, 1996,  in 
accanhmce  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

8.  AIniae  Energy  Sarvicea,  lac. 

[Docket  Na  0(96-2251-0001 

Take  notice  that  on  July  23, 1906, 
Atmoe  Energy  Services,  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

CcMnment  date:  August  12, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Midwest  Energy,  Inc. 

(Docket  Na  BR96-2278-daol 

Take  notice  that  on  July  23. 1996. 
Mid%vest  Ennsy,  ba  (Midwest) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  fully 
executed  Service  Agreement  for  Non- 
Fiim  Transmission  Service  entered  into 
between  Midwest  and  the  Qty  of  Hill 

aty. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  August  12, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Midweet  Energy,  Inc. 

(Docket  No.  BR96-2347-060l 

Take  notice  that  on  July  22, 1996, 
Midwest  Energy,  Inc.  (Midwest) 
requested  authorization  to  withdraw  its 
July  9, 1996,  filing  in  the  above- 
capttoned  docket. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  PMamac  Efadric  Pmrar  Coapaay 

(DoclM  No.  aig6-247S-000| 

Take  notice  that  on  July  19, 1996, 
Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  aervioe 
agnements  pursuant  to  Pepco  FERC 
Electric  Tariff.  Original  Volume  No.  1. 
entered  into  between  Pepco  and  Duke/ 
Louis  Dreyiiis  L.L.C,  KN  Marketing  Inc., 
Delmarva  Power  and  Light  Company. 
National  Gas  and  Electric  L.P.,  and 
Eastex  Power  Marketing  Inc.  An 
efiective  date  of  July  1, 1996,  for  these 
service  agreements,  with  waiver  gf 
notice,  is  requested. 

Comment  date:  August  12. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  LcMdnille  Gu  and  Elacbic 
Coapany 

IDockat  No.  8X86-2476-0001 

Take  notice  that  on  July  19, 1996, 
Louisville  Gaa  and  Electric  Company, 
tendered  for  filing  copies  of  a  Purchase 
and  Sales  Agreement  between  Louisville 
Gas  and  Electric  Company  and  Calpine 
Power  Services  Company  under  LG&E's 
Rale  CSS. 

Comment  date:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  «ai  of  this  notice. 

13.  Northern  Stales  Power  CoaqMny 
(MinneaoU  Company) 

IDockat  No.  ER96-M77-000I 

Take  notice  that  on  July  19, 1996, 
Northern  States  Power  Company 
(MinnesoU)(NSP),  tendered  for  filing 
the  following  Transmission  Service 
Agreement  between  NSP  and  Moi^an 
Stanley  Capital  Group  Inc. 

NSP  requests  that  the  Commissian 
accept  the  agreements  effective  June  19, 
1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
(or  filing  on  the  date  requested. 

Comment  date:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  ft  Light  Canqiaiiy 

(Dcx:kst  No.  ER96-247g-O0Oj 

Take  notice  that  on  July  19, 1996, 
Florida  Power  ft  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  Dulte/Louis  Dreyfus  for 
Short-Term  Firm  and  Non-Firm 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effiecUve  on  July  20, 1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 


Comment  date:  August  12. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  New  England  Itawer  Campaay 

(Docket  No.  ER9e-2479-000| 

Take  notice  that  on  July  22, 1996, 
New  England  Power  Company,  filed  a 
Service  Agreement  and  Certificates  of 
Concurrence  with  Western  Power 
Services,  Inc.,  under  NEP's  FERC 
Electric  TatiSi,  Original  Volume  Nos.  5 
and  6. 

Comment  date:  August  12, 1996.  in     . 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  LooiiviUa  Gw  and  Eiectric 
Company 

(Dockst  No.  BR96-24BO-000] 

Take  notice  that  on  July  22, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  Purchase 
and  Sales  Agreement  between  Louisville 
Gas  and  Electric  Company  and  Alabama 
Electric  Cooperative,  Inc.  under  LG&E's 
Rate  PSS. 

Comment  date:  August  12, 1996,  in 
accordance  tvith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  LooisTiUe  Gu  and  Electric 
Company 

(Dukat  Na  ER96-2481-0OQI 

'ma'notice  that  on  July  22, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  Non-Firm 
Transmission  Service  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Heartland  Energy 
Services,  Inc.  under  LGftE's  Rate  TS. 
Comment  date:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1*.  LooisTilla  Ga*  and  Electric 
CoBiqMny 

(Docket  No.  ER96-24S2-O0OI 

Take  notice  that  on  July  22, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  Non-Firm 
Transmission  Service  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Calpine  Power  Services 
Company  under  LGftE's  Rate  TS. 

Comment  dale:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Arisana  Public  Serrica  Company 

(Docket  No.  ER96-24S4-000I 

Take  notice  that  on  July  22, 1996, 
Arizona  Public  Service  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Agreement  with 
Howell  Power  Systems,  Inc.  under  the 
Arizona  Public  Service  Company's 
Electric  Coordination  Tariff  No.  1. 


Comment  date:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wiaconain  Elactric  Power  Company 

(Docket  Na  ER96-2485-000] 

Take  notice  that  on  July  22, 1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Transmission  Service  Agreement 
between  itself  and  LGftE  (LGftE).  The 
Transmission  Service  Agreement  allows 
LGftE  to  receive  transmission  service 
under  Wisconsin  Electric's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
5,  under  Docket  No.  ER9&-1474-<W0, 
Rate  Schedule  STNF. 

Wisconsin  Electric  requests  an 
effiective  date  of  July  24, 1996  and 
waiver  of  the  Commission's  notice 
requirements  to  allow  for  economic 
transactions.  Copies  of  the  filing  have 
been  served  on  LGftE,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Ihiblic  Service  Commission. 
Comment  date:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  optica. 

21.  San  Diego  Gaa  ft  Electric  Company 

(Docket  No.  BR«6-24«e-a00| 

Take  notice  that  on  July  22, 1996,  San 
EHego  Gas  ft  Electric  Company  (SDGftE) 
tendered  for  filing  a  Notice  of 
Termination  of  the  Firm  Transmission 
Service  Agreement  between  SDGftE  and 
Southern  California  Edison  Company. 

Comment  date:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PECO  Eneijy  Company 

(Docket  No.  BR96-2487-000I 

Take  notice  that  on  July  22, 1996, 
PECO  Energy  Company  (PEOO),  filed  a 
Service  Agreement  dated  July  17, 1996 
with  Duquesne  Light  Company 
(Duqueane)  under  PECO's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  4 
(Tarifl).  The  Service  Agreement  adds 
Duquesne  as  a  customer  under  the 
Tariff! 

PECO  requests  an  effiBctive  date  of 
July  17, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Duquesne  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  PEOO  Energy  Company 

IDockat  No.  ER96-2486-Oaa) 

Take  notice  that  on  July  22, 1996, 
reCO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  1 7, 1996 
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with  UNrm.  Power  Coip.  (UNTTIL) 
under  PECO's  FSRC  Electric  Tariff,  First 
Raviaed  Volume  No.  4  (Tarifl).  The 
Service  Agreement  adds  UNTTIL  as  a 
customer  under  the  Tariff. 

PECO  requesta  an  efiective  data  of 
July  17. 1996.  for  the  Service 
Aazeement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  UNTTIL  and  Ui 
the  Pennsylvania  Public  Utility 
ConuniasiQD. 

Oanment  dale:  August  12, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thia  notice. 

24.  PECO  Eneisy  Company 

(Docket  No.  ERa6-24a»-O00l 

Take  notice  that  on  July  22. 1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  17. 1996 
with  Fitdibuig  Gas  and  Electric  Light 
Company  (Fitdibuig)  under  PECO's 
FERC  Blectarlc  TaiiC  First  Revised 
Vohmw  No.  4  (Tariff).  The  Serrioe 
Agreemant  adds  Fitchburg  as  a  cust(»ner 
under  the  Tariff. 

PEOO  raquasts  an  sBactiva  data  of 
July  17. 1996,  for  the  Senrioa 
AjueomanL 

PEOO  atates  that  copies  of  this  flUng 
hove  baan  supplied  to  FitcUiuig  and  to 
tbe  PmusyWania  Public  Utility 
CommiasloB. 

Canunent  dale:  August  12, 1986,  in 
•ccordance  with  Standaid  Paragraph  E 
at  the  end  of  this  netioe. 

25.  Citisias  Utilitiaa  Cumpany 

(Docket  Na  OA96-2ie-oeol 

Take  noUos  that  the  RaiiBast  far 
Waiver  of  aUzana  Utilitiea  Company  tat 
the  Arixona  Electric  Division  (Request 
for  Waiv«^,  wfaic^  was  filed  by  QUzens 
Utilities  Company  as  pari  of  its  Order 
No.  888  compliance  filing  in  OA96- 
184-000,  is  now  being  separately 
docketed  as  OA96-216-000.  Because 
the  Request  for  Waiver  was  previously 
noticed  as  part  of  Docket  No.  OA96- 
184-000,  and  a  comment  period 
established,  this  notice  of  redocketing 
will  not  astaiiliah  a  new  comment 
period.  Motions  to  intervene  or  protests 
concerning  Docket  No.  OA96-216-000 
still  should  be  Bled  on  or  before  August 
8, 1996,  as  was  established  for  Docket 
No.  OA9&-1B4-000  in  the  Notice  of 
Filings  Made  Pursuant  to  Order  Nos. 
888  and  889,  issued  July  19. 1996. 

Standard  Panp^ 

E.  Any  person  desiring  to  be  heard  or 
to  pioteat  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
aiul  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  b^ore 
the  comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  aarve  to  make 
protsstants  paitiea  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  far  public 
inspection. 
LateD.' 


SecrvCory. 

(FR  Doc  96-18006  FUed  8-2-86: 8.-4S  ami 

suaa  ooea  anr-ai-a 


IDoOatWowCm  ■11-8801 

AMI  PipaHn*  Company;  NoltM  of 
Inlant  To  Pra^ara  an  Emrtronmantal 


and  Raquaat  lor  CoawnanMa  ( 


July  30, 1986. 

The  staff  of  the  Federal  Energy 
Regnlstoiy  Commisaioo  (FStC  or 
Commissian)  will  prepare  an 
envirouDantal  assaaaoisnt  (EA)  (hat  will 
discuss  the  environmeotal  impacts  of 
the  construction  and  operatian  of  the 
hcillties  proposed  in  the  Michigan  Leg 
Ssuth  Looping  PKi)sct<  This  EA  will  be 
used  by  die  CoauaiiaioB  in  its  dadaioB- 
making  procosa  to  datotnina  whether  an 
aaviieaioaBtal  ii^Mct  (tatammit  is 
mil  <ia<iiij  and  whmor  to  approve  the 
pnqecL 

Smnmary  of  the  Pi  upaaiit  Piu|att 

ANR  Pipeline  Company  (ANR) 
ptopoaes  to  loop  iu  existing  Michigan 
Leg  South  Syitam  with  11.9  miles  of  42- 
inch-diameter  pipeline  in  two  segments. 
Hks  two  segments  consist  of  1.8  miles 
of  loop  in  Will  Ounty .  Illinois,  and  10.3 
niiles  of  loop  in  Porter  County.  Indiana. 
"The  project  also  includes  the  addition  of 
one  aflercooling  bay  at  the  existing  SI. 
John  Compressor  Station  in  Lake 
County.  Indiatu.  and  the  relocation  of 
an  existing  pig  launcher  bom  milepost 
(MP)  885.02  to  MP  874.72  in  Porter 
County.  Indiana,  and  a  pig  receiver  bom 
MP  848.31  to  MP  849.91  in  Will  County, 
Illinois.  The  general  location  of  the 
project  CK:ilitiea  are  shown  in  appendix 
l.» 


>  ANR  np«Uiia  ComptD;'!  •ppUctfioii  «m  Blad 
with  tfas  CoounlMioo  alKlar  S«cdoa  7  of  tha  Natunl 
Cm  Ad  ind  Put  137  of  tho  Comminlan'i 
ngulaUooft. 

'TlM  apptDdioM  nfaraDcvd  in  this  ootioB  sra  oM 
tiling  prinud  in  iha  radars)  »i|laa.  Copla  an 
tvaUabU  from  tfaa  CommlMlon'i  l*ubUc  xximma 


I  for  Gonslraclian 

Construction  of  the  proposed  facilities 
would  disturb  about  186.3  acres  of  land. 
About  35.8  acres  of  the  186.3  aoea  is 
existing  pipeline  right-of-way.  About 
SO.l  acres  would  be  naw  permanant 
righl-otway  for  the  loop,  and  about 
100.4  acres  of  the  construction  rigfat-ol- 
way  and  extra  workspaces  would  be 
allo%*ad  to  revert  to  its  prior  use  after 
constniction. 

TiMEAPracaas 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  envinmmantal 
impacts  that  could  result  from  an  action 
whenever  it  considera  the  issuance  of  a 
Oftificsta  of  Public  Convenience  aiul 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  tha 
scoping  piooass  is  to  focus  the  analyois 
in  me  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intant,  the  Commission  requests  pubUc 
conunents  on  the  acope  of  tha  iiiiiws  it 
%vill  addraae  in  tha  EA.  All  commanis 
received  are  conaideied  during  tha 
preparation  of  tiie  EA.  State  and  local 
govammant  repraaentatives  are 
ancow^ed  to  notify  thair  constituents 
af  this  prapooed  acttoo  and  oocouiage 
tham  to  cominant  on  their  areas  of 


Hw  EA  will  discuss  impacts  that 
could  occur  as  a  raoult  of  tha 
consliuctiao  and  oparaUoa  of  tha 

~  project  under  tbsM  gananl 


•  Geolenr  and  soils. 

•  Watar  toaourcas,  fisheriaa.  and 
wotlands. 

•  VaoBlation  and  wildiifg. 

•  Endongned  and  tfareotenad  spados. 

•  Land  use. 

•  Cultural  reaourcas. 

•  Air  quality  and  noise. 

•  Public  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
reconmkandations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 


Our  independent  analysis  of  tha 
issues  will  be  in  the  EA.  Depending  on 
the  conunents  received  during  the 
scoping  prt)cess.  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapera,  libraries,  and 


•nd  FilM  Mununinn  Bnncfa,  saa  nnt  9IIMI. 
NX,  Wailiintlon.  aC  lOMS.  or  all  (m)  loa- 
1 371.  Coplai  of  tbo  •ppndim  oin  ml  b  ill 
thoM  raoaiTii](  this  Dotin  in  tlia  malL 
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the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  Wa  will  consider  all 
oommante  on  the  EA  before  we 
recconmend  that  the  Commission 
approve  or  not  approve  the  pro|ecL 

Ctttnaitf  Idmtifiad  Eaviraniiiaital 


We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
ANR.  Keep  in  mindihat  this  is  a 
paeliminary  Ust; 

•  Thirteen  residences  are  within  25 
feet  of  the  construction  right-of-way. 

•  The  sports  fatalities  on  the  property 
of  the  Liberty  School  and  Liberty 
Middle  School  are  crossed. 

The  list  of  issues  may  be  added  to, 
subtracted  from,  or  changed  based  on 
your  comments  and  our  analysis. 

Public  Paiticipalion 

You  can  make  a  difierence  by  sending 
a  letter  addressing  your  specific 
conunents  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  Oie  proposal, 
alternatives  to  the  proposal  (including 
altnnative  routes),  and  measines  to 


avoid  or  lessen  anviraunental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Rsgulatoiy 
Commission,  888  First  St.,  NX., 
Washington.  D.C.  20426; 

•  Reference  Docket  No.  0*06-641- 
000: 

•  Send  a  copy  of  your  letter*  to:  Mr. 
Bob  Kopka,  EA  Project  Manager,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  PR-11.1,  Washington, 
D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  August  30, 1906. 

If  you  wish  to  receive  a  copy  of  the  EA, 
you  should  request  one  bom  Mr.  Kopka 
at  the  above  address. 


BeGonuagi 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intorvenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  dociunents  and 
filings  by  other  intervenors.  Likewise, 


each  intervener  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  You  do  not 
need  intervenor  status  to  have  your 
scoping  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Bob  Kopka,  EA  Project  Manager,  at  (202) 
208-0282. 


LoisD. 

Secretary. 

IFR  Doc.  96-19773  Piled  »-2-96;  8:45  am] 
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atmiiMM  ACi  MMQng 

AOBWY  HOUMM  MKTlNa:  Federal 
Energy  Regulatory  Commission. 
FBienAL  REOISTER  CTTATION  OF  PREVIOUS 
ANNOUNCaetr:  July  29, 1096,  61  FR 
30446. 

PnenOUSLY  ANNOUNCED  7ME  AND  OATE  OF 
MSTMO:  July  31, 1996,  10:00  a.m. 

CMANQE  IN  THE  MEEDNO:  The  following 
Docket  Numbers  and  Items  have  been 
added  on  the  Agenda  scheduled  for  July 
31,1996.. 


torn  No. 


CAG-3 

CAG-27 

CAO-48 


CAO-61 


Docket  No.  and  company 


RP93-151-OaO,  elaL,  Temesaee  Gas  Pipeline  Convwy. 

RP96-211-001,  Transoontinanlal  Gas  P^  Line  CaponDon. 

0^6-14-000,  Exxon  Company,  U.SA,  a  dMsion  of  Exxon  CotporaUon,  V.  Amerada  Hess  Pneline  Corooretion  ARCX) 
TyyP?!'^  '^iP'^'^^-  S*"  P^xUn^iMi^a)  Inc.,  Exxon  Pipeline  Conpwiy,  MaU  Alaska  P^Mline  Company.  PhMpa 
Alaska  Pipeline  Cofporatton  and  Unocal  Pipaine  Connany.  ■       ^^ 

OR89-2-007,  Trans  Ahsia  pipeline  System. 

1889-7-000,  Amerada  Hess  Pipaine  Coiparalian. 

IS8»-«-000,  ARCO  P^wline  Ckmfmrf. 

IS89-»-0a0.  BP  Pipeiine  (Alaska)  Inc. 

IS89-10-000,  Exxon  Pipeina  CompMiy. 

ISS9-1 1-000.  Mob*  Alaska  Pipaine  Compviy. 

IS89-12-000.  PNMps  Alaska  Pipeline  Corpoiaikm. 

1389-13-000.  Unocal  Pipalina  Compny. 


LaisD-CaiMI, 

Secretory. 

(FR  Doc.  96-19926  Filed  S-1-86;  11:10  ajn.) 


ENVmONMENTAL  PROTECTION 
AQENCY 

|Fm-S647-q 

Agency  bitofnwtlon  Coltoctlon 
AetivttiM:  SubmiMJon  for  0MB 
(tovtow;  CoflMiMnt  RaquaM;  SpHI 
Pr«¥antiaii,  Control  and 
CountamwMur*  Plans 

AOSWY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  This  notice  announces  that 
the  following  Information  Collection 


Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Spill 
Prevention,  Control  and 
Counlermeasure  Plans;  OMB  Control 
No.  2050-0021;  expiring  9/30/96).  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  September  4, 1906. 

POn  FURTHB)  MFOfWATKN  OH  A  COPT 

CALL: 

Sandy  Parmer  at  EPA,  (202)  26O-2740, 

and  refer  to  EPA  ICR  No.  328.05. 
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nirn  ngunrrr  nnm-i — 

Title:  "Spill  Prevention,  Control  and 
Countarmeasure  Plans"  (OMB  Control 
No.  2050-0021;  EPA  ICR  No.  328.05) 
expiring  9/30/96.  This  ICR  requests  an 
extension  of  a  currently  approved 
collection. 

AbttToct:  Under  Section  311  of  the 
Clean  Water  Act,  EPA's  Oil  Pollution 
Prevention  regulation  (40  CFR  Part  112) 
requires  facility  owners  or  operators  to 
prepare  and  implement  SPCC  Plans  and 
keep  certain  records.  Preparation  of  the 
SPCC  Plan  requires  that  a  facility  owner 
or  operator  analyze  how  to  prevent  oil 
discharges,  thereby  promoting 
appropriate  facility  design  and 
operations.  The  information  in  the  SPCC 
Plan  also  promotes  efficient  response  in 
the  event  of  a  discharge.  Finally,  proper 
maintenance  of  the  SPCC  Plan  promotes 
important  spill-reducing  measures, 
{Militates  leak  detection,  and  generally 
ensures  that  the  facility  deten 
discharges  at  its  peak  capability.  All  of 
the  SPCC  Plan  recordkeeping  activities 
are  mandatory.  The  specific  activities 
and  reasons  and  uses  for  the 
information  collection  are  described 
'  below. 

Recordkeeping  Activities:  Under 
S  112.3,  a  facility  owner  or  operator 
must  prepare  a  written  SPCC  Plan, 
maintain  it  at  or  near  the  facility,  and 
have  it  certified  by  a  Registered 
Professional  Engineer  (PE).  Under 
S  112.5  the  SPCC  Plan  must  be  amended 
(I)  whenever  there  is  a  facility  change 
that  materially  afiects  the  potential  to 
diacharge  oil,  and  (ii)  to  include  more 
effective  prevention  and  control 
technology  identified  in  the  owner  of 
operator's  triennial  Plan  review.  If 
amended,  the  Plan  must  also  be  certified 
by  a  PE.  Under  $  112.4,  in  the  event  of 
certain  oil  discharges,  facility  ownen  or 
operators  must  sumnit  the  SPOC  Plan 
and  other  infbnnaUon  to  the  EPA 
Regional  Administrator  and  the 
appropriate  state  %valer  pollution  control 
agency  within  60  days.  Upon  review, 
the  Regional  Administrator  may  require 
amendment  of  the  SPCC  Plan.  Again, 
the  amended  Plan  must  be  certified  by 
a  PE.  Under  §  112.3,  the  owner  or 
operator  must  maintain  (and  update) 
records  of  specific  inspections  as 
outlined  under  $  112.7(e). 

Purpose  of  Data  Coliectioa:  Facility 
ownere  or  operators  are  the  primary  user 
of  SPCC  Plans  and  related  data.  EPA 
does  not  collect  the  Plan  or  related 
records  on  a  routine  basis.  Facilities  that 
prepare,  implement,  and  maintain  a 
SPCC  Plan  improve  their  ability  to 
prevent  oil  discharges,  and  mitigate  the 
environmental  damage  caused  by  such 
discharges.  As  fscility  owners  or 


operatora  accumulate  the  data,  they 
necessarily  analyze  the  facility's 
capability  to  prevent  oil  disdiarges, 
fadlitate  safety  awareness,  aiul  promote 
the  use  of  appropriate  design  and 
operational  standards  that  reduce  the 
likelihood  of  an  oil  discharge.  The  Plan 
information  can  also  help  the  facility 
respond  efficiently  in  the  event  of  a 
discharge.  Inspection  records  hel^ 
facility  owners  and  operators  to  promote 
important  operation  and  maintenance, 
and  demonstrate  compliance  with  the 
SPCC  requirements. 

EPA  also  uses  SPCC  Plan  data  in 
certain  situations.  EPA  primarily  uses 
SPCC  Plan  data  to  verify  that  facilities 
comply  vrith  the  regulation  and 
implement  their  Plan,  including  design 
and  operation  specifications  and 
inspection  requirements.  EPA  reviews 
SPCC  Plans:  (1)  When  facilities  submit 
the  Plans  because  of  oil  discharges,  and 
(2)  as  part  of  EPA's  inspection  program. 
State  and  local  governments  may  also 
use  the  data,  which  is  not  necessarily 
available  elsewhere  and  can  greatly 
assist  local  emergency  preparedness 
planning  efforts. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
re^fxmd  to,  a  collection  of  information 
imleas  it  displays  a  current  valid  OMB 
control  number.  The  OMB  control 
numbera  for  EPA's  regulatitms  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
infornaation,  was  published  on  4/5/96 
(61  FR  15246);  EPA  received  nine  (9) 
comment  lettere. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  39.9  hours  per 
newly  regulated  facility  and  5.4  noura 
per  already  regulated  facility.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions,  develop,  acquire, 
inrtall  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information,  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements  to  train  peracmnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Respondents/Affected  Entities: 
448,730. 

Fivquency  of  Response:  one-time 
plan,  occasional  lacoids/repaits. 

Estiinated  roiol  Aimual  Hour  Burden: 
2.56  million  hours. 

Estimated  Total  Annualized  Cost 
Burden;  $77.4  million. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  328.05  and 
OMB  Control  No.  2050-0021  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washlbgton,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affiun,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503 

Dated:  July  30, 1996. 
foaeph  latxsr. 

Director,  Regulatory  Informatiott  Divisioa. 
IFR  Doc  96-19842  Filed  8-2-96;  8:4S  ami 


IPI>PT8-«0104B;  FRL-SSW-ai 

Emargancy  Planning  and  CommunKy 
Rlgm-to4(now;  NoUca  of  Publie 


r:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  public  meeting. 


EPA  will  hold  a  public 
meeting  regarding  the  Agency's 
proposal  and  options  to  add  industry 
groups  to  the  list  of  industry  groups 
subject  to  reporting  requirements  under 
section  313  of  the  Emergency  PlanniiM 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA)  specifically  to  discuss  the 
potential  impacts  on  small  entities.  This 
meeting  is  being  held  in  addition  to  two 
previotuly  scheduled  public  meetings 
concerning  the  proposal. 
DATES:  The  meeting  will  take  place  in 
Chicago,  IL  on  August  19, 1996,  at  10 
a.m.  and  adjourn  by  3  p.m. 
>t>iSli  >ni  n  The  meeting  will  be  held  at 
the:  Ollare  Marriott  Hotel.  8535  West 
Higgins  Road,  Chicago,  IL. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Crawford  at  202-260-1715,  e-mail: 
crawford.tim@epamail.epa.gov,  or  Brian 
Symmes  at  202-260-9121.  e-mail: 
symmes.brianOspamaiLepa.gov,  or  the 
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Emergency  Planning  and  Community 
Right-to-Know  Infonnation  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  SlOl,  401  M  St.,  SW.,  Washington, 
DC  Z04B0,  Toll  free:  1-800-535-0202,  in 
Vitginia  and  Alaska:  703-412-0877  or 
Toll  ftee  TDD:  1-800-553-7872. 


[OPP-00444;  FRL-aiOO-q 

Workar  Protaction  Standard;  Node*  of 
PubUc  Miidnga 

AOacv:  Environmental  Protection 

Agency  (EPA). 

ACTX9N:  Notice  of  meetings. 


TARV  WFOWMATIOM:  In  1986. 
Congress  enacted  the  Emergency 
Planning  and  Community  Rigbt-lo- 
Know  Act  (EPCRA).  Section  313  of 
EPCRA  requires  certain  businesses  to 
submit  reports  each  year  on  the  amounts 
of  toxic  chemicals  their  facilities  release 
into  the  environment  or  otherwise 
manage.  The  purpose  of  this 
requirement  is  to  inform  the  public, 
government  officials,  and  industry  about 
the  chemical  management  practices  of 
spediied  toxic  chemicals. 

Current  EPCRA  section  313  lepoiting 
requirements  apply  to  bdlities 
classified  in  the  manu&cturing  sector 
(Standard  Industrial  Classificatian  codes 
20  through  39),  that  have  10  or  more 
full-time  employees,  and  that 
manufocture,  process,  or  otherwise  use 
one  or  more  listed  section  313 
chemicals  above  certain  threshold 
amounts. 

EPA  has  been  in  the  process  of 
evaluating  industry  groups  for  potential 
addition  under  EPC31A  section  313.  EPA 
is  proposing  to  add  seven  industry 
groups  to  the  list  of  industries  subject  to 
EPCRA  section  313  reporting 
requirements  (61  FR  33588).  This  public 
meeting  is  being  scheduled  in  order  to 
provide  a  forum  for  dialogue  to  be 
shared  by  EPA,  potentially  afiected 
industry  groups,  and  the  public 
regarding  the  basis  of  EPA's  proposed 
action,  options  provided,  and  potential 
impacts  and  benefits.  This  meeting  is 
being  held  specifically  to  discuss 
concerns  regarding  the  potential 
impacts  of  the  proposal  on  small 
entities,  including  small  businesses  and 
small  local  governments.  The  previously 
scheduled  public  meetings  may  also 
serve  as  a  forum  for  these  discussions 
(61  FR  33819). 

Oral  statements  will  be  scheduled  on 
a  firat.come  Brst-serve  basis  by  calling 
Cassandra  Vail  at  (Z02)  260-0675.  All 
statements  will  be  part  of  the  public 
record  and  will  be  considered  in  the 
development  of  any  rule  amendment. 

Dated:  July  30. 1996. 
WUIiaB  n  Sandm  m, 
Dinctor,  Office  of  Pollution  PievmUon  and 
Toxics. 

IFK  Doc  96-19814  Filed  8-2-96: 8:45  unj 


':  EPA  is  holding  a  series  of 
publio«ieeting8  to  solicit  information 
from  workers,  growers,  and  others 
regarding  regulations  designed  to 
protect  agricultural  workers  and 
pesticide  handlers.  The  first  meeting 
was  held  in  Winter  Haven,  Florida  on 
February  22, 1996.  The  meetings  are  a 
part  of  EPA's  commitment  to  monitor 
and  evaluate  the  impact  and 
performance  of  the  Worker  Protection 
regulations.  The  public  meetings  are 
designed  to  provide  an  opportunity  for 
those  directly  affected  by  the  regulations 
to  relay  their  experiences  after  the 
regulations'  first  full  yeaf  of 
implementation.  By  reaching  out  to 
those  on  the  frontlines  and  for  whom 
these  regulations  are  intended  to 
provide  public  health  protection,  EPA 
will  better  understand  how  the  program 
is  working  and  where  meaningful 
improvements  should  be  made.  The 
meetings  are  open  to  the  public. 
DATES:  The  following  is  the  schedule  for 
the  remaining  public  meetings: 
August  7, 1996,  Portageville,  Missouri 
August  21, 1996,  Tipton,  Indiana 
The  date  and  location  for  a  public 
meeting  in  Puerto  Rico  will  be 
announced  at  a  later  date.  There  will  not 
be  a  public  meeting  scheduled  in 
Washington,  DC  as  was  previously 
noted. 

AOORESSES:  The  August  7, 1996  meeting 
will  be  held  at  the  University  of 
Missouri  Delta  Research  Center, 
Highway  T,  Portageville,  Missouri. 

The  August  21, 1996  meeting  will  be 
held  at  the  Tipton  Ck>unty  Fair  Grounds, 
1200  South  Main  Street,  Tipton, 
Indiana. 

In  general,  registration  begins  at  5  p.m., 
and  the  public  meetings  begin  at  7  pjn. 
Please  call  the  contacts  listed  below  to 
verify  the  schedule  for  each  meeting. 
RDR  FURTHER  MFOflMATION  CONTACT:  By 
mail:  Jeanne  Heying  (7506C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Telephone  number:  (703)  305-7164.  Fax: 
(703)  308-2962,  e-mail: 
heying.jeanneOepamail.epa.gov.,  or  EPA 
WPS  representatives  in  regions  hosting 
public  meetings. 

Indiana  meeting:  Don  Baumgartner, 
(312)  886-7835. 

Missouri  meeting:  Glen  Yager,  (913) 
551-7296  or  Kathleen  Fenton,  (913)  551- 
7874. 


Puerto  Rico  meeting:  Fred  Kozak, 
(908)  321-6769. 
SUPPlfMBirARY  MFORMATION: 

I.  Badcgronnd 

In  1992,  EPA  issued  final  regulations 
governing  the  protection  of  employees 
on  farms,  forests  and  nurseries,  and 
greenhouses  from  occupational 
exposures  to  agricultural  pesticides.  The 
WPS  covers  both  workers  in  areas 
treated  with  pesticides,  and  employees 
who  handle  (mix,  load,  apply,  etc.) 
pesticides.  More  specifically,  the 
provisions  of  the  Standard  are  intended 
to: 

Inform  employees  about  the  hazards  of 
pesticides: 

-By  requiring  provisions  for  basic 
safety  training,  posting  and  distribution 
of  information  about  the  pesticides. 
Eliminate  exposure  to  pesticides: 

-By  prohibiting  against  the 
application  of  pesticides  in  a  way  that 
would  cause  exposure  to  people. 

-By  requiring  time-limited  restrictions 
for  workers  to  retura  to  areas  following 
the  application  of  pesticides. 

-By  requiring  provisions  for  workers 
and  handlers  to  wear  proper  protective 
clothing/equipment. 
Mitigate  exposures  that  occur. 

-By  requiring  arrangements  for  the 
supply  of  soap,  water,  and  towels  in  the 
case  of  pesticide  exposure. 

-By  requiring  provisions  for 
emergency  assistance. 

U.  Inhnnatian  Sought  by  EPA 

EPA  believes  that  agricultural 
workers,  handlers,  and  growers  are  best 
able  to  provide  unique  insights  on  the 
effects  of  the  WPS  requirements.  Their 
input  will  be  supplemented  by  data 
generated  from  other  sources  during  the 
course  of  EPA's  longer-term  evaluation 
effort.  As  a  follow-up  to  the  public 
meetings,  EPA  will  develop  a  simunary 
of  information  gained.  These  tools  will 
be  used  to  develop  strategies  for 
improving  the  administration  of  the 
WPS.  The  Agency  is  specifically 
interested  in  hearing  public  comment, 
or  receiving  written  comment,  on  the 
following  topics. 

1.  Assistance  from  regulatory  partners 
and  others  involved  with  the  WPS. 

2.  Usefulness  of  available  assistance. 

3.  Understanding  the  WPS 
requirements. 

4.  Success  in  implementing  the 
requirements. 

5.  Difficulties  in  implementing  tlia 
requirements. 

6.  Suggestions  to  improve 
implementation. 

m.  Kcgutratioa  to  Maka  Coaunaali 

Persons  who  wish  to  speak  at  the 
public  meeting  are  encouraged  to 
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register  at  the  meeting  location.  The 
Agency  encourages  parties  to  submit 
data  to  substantiate  comments  whenever 
possible.  All  comments,  as  well  as 
information  gathered  at  the  public 
meetings  will  be  available  for  public 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday  (except  legal 
holidays)  at  the  Public  Responae  and 
Prograra  Resource  Branch,  Field 
Operations  Division,  Room  1132, 
Costal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Infonnation  submitted  as  put  of  any 
comment  may  be  claimed  as 
confidential  by  marking  any  or  all  of 
that  informaUon  as  Confidential 
Business  Information  (CBI).  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  the  procedures  set 
forth  in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record. 

Information  not  marked  confidential 
may  be  disclosed  publicly  by  the 
Agency  without  prior  notice  to  the 
submitter.  The  Agency  anticipates  that 
most  of  the  conunents  will  not  be 
classified  as  CBI,  oiul  prefers  that  all 
infonnation  submitted  be  publicly 
available.  Any  records  or  transcripts  of 
the  open  liieetings  will  be  considered 
public  information  and  caimot  be 
declared  CBI. 

IV.  Stractore  of  the  Meeliiig 

EPA  will  open  the  meeting  with  brief 
introductory  conunents.  EPA  will  then 
invite  those  parties  who  have  registered 
to  present  their  comments.  EPA 
anticipates  that  each  speaker  will  be 
permitted  5  minutes  to  make  comments. 
Altar  each  speaker,  Agency  and  state 
representatives  may  ask  the  presenter 
questions  of  clarification.  The  Agency 
reserves  the  right  to  adjust  the  time  for 
presenters  depending  on  the  number  of 
speakers. 

Members  of  the  public  are  encouraged 
to  submit  written  documentation  to  EPA 
at  the  meeting  to  ensure  that  their  entire 
position  goes  on  record  in  the  event  that 
time  does  not  permit  a  complete  oral 
presentation. 

Any  information  may  be  delivered  to 
Jeaime  Heying  at  the  address  stated 
earlier  in  this  Notice. 

UsIofSubiectB 

Environmental  protection. 

Dated:  July  30, 1996. 
WOliaa  L.  lonUn, 

DiiBCtor,  Field  OpemOont  Divuion,  Office  of 
Pesticide  Pmgfona. 

IPR  Doc.  96-19964  Filed  8-2-96:  «:4S  ami 
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FEDERAL  OOMMUMCA'nONS 


SunaMna  Aei;  Clianga  bi 'HnM  And 
DataNon  Of  Agenda  Nmi  From  Auguat 
tat  Open  Meeting 

The  Federal  Communications 
Commissian  previously  aimoimced  on 
July  25, 1996,  its  intention  to  hold  an 
Open  Meeting  on  Thursday,  August  1, 
1996,  coirunencing  at  9:30  a.m.  Tfie  time 
has  been  changed  to  10:30  ajn.,  and  the 
following  item  has  been  deleted  bom 
the  list  of  agenda  items  scheduled  for 
consideration. 

hem  No.,  Bureau,  Subject 
1— Cable  Services— TiUe:  Preemption  of 
Local  Zoning  Regulation  of  Satellite 
Earth  Stations  (IB  Docket  No.  95-59): 
Implementation  of  Section  207  of  the 
Telecommunications  Act  of  1996  and 
Restrictions  on  Over-the-Air 
ReApUon  Devices:  Television 
Broadcast  Service  and  MulUchaimel 
Multipoint  Distribution  Service  (CS 
Docket  No.  96-83).  Summary:  The 
Carrmussion  will  consider  rules  to 
implement  Section  207  of  the 
Telecommunications  Act  of  1996. 
The  prompt  and  orderly  conduct  of 
Commission  business  requires  this 
change  and  no  earlier  announcement 
was  possible. 

Additional  infonnation  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  David  Fiske.  Office 
of  Public  fiBaiis,  telephone  number 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  at  (202)  857-3800.  Audio  and  Video 
Tapes  of  this  meeting  can  be  puitihased 
from  Telspan  International  at  (301)  731- 
5355.  This  meeting  can  be  viewed  over 
George  Mason  University's  "Capitol 
Coimection."  For  information  on  this 
service  call  (703)  993-3100. 
Dated  July  31. 1996. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Sectetary. 

IFK  Doc  96-20015  Filed  8-1-86-,  3:16  pml 
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FEDERAL  HOUSttlG  FIHANCE  BOARD 
Sunehlne  Act  Meeting 

FEDBIAL  REOtSTER  OTATICN  OF  PREWOUS 

ANNOUNCEMBIT:  61  FR  39455,  July  29, 

1996. 

PREVKMNLV  AMNOUNCEO  THK  AND  IMTE  OF 

THE  MBETINQ:  IKX)  p.m.  Thursday, 

August  1. 1996. 


CHANQM  M  TNi  MBnan:  The  above 

open  meeting  has  been  cancelled. 

CONTACT  PERaON  FOR  MORE  agOWMAIIOW. 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202)  408-2837. 

UlaLraiT, 

htanaging  Director. 

IFR  Doc  96-19912  Filed  8-1-98: 1:45  ami 


SiHiahina  Act  Meedng 

FaERAL  REQWTER  OTATION  OF  FUEWOUB 

ANMOtJNCPKNT;  61  FR  37478,  July  18, 

1906. 

PREVtOtMLY  AIMOUNCED  VME  AND  DATE  OF 

THE  MBIIWH:  10:00  a.m.  Thursday,  July 

25, 1996. 

CHANQE8  M  THE  MKIMQ:  The  following 

topics  were  added  to  the  open  portion 

of  the  meeting: 

•  Approval  of  Federal  Houm  Loan 
Bank  of  San  Francisco  Request  for 
Modification  to  the  Alabama  Court 
Project 

•  Approval  of  Federal  Home  Loan 
Bank  of  San  Francisco  Request  for 
Modification  to  the  Case  Hei«va  Project 
CONTACT  PERSON  FOR  MORE  MF0RMATK3N: 
Elaine  L.  Baker,  Seoetary  to  the  Board, 
(202)  408-2837. 

RJULFair. 

Managing  Director. 

(PR  Doc  96-19913  Filed  8-1-96: 8:45  ami 
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FEDERAL  MARITME  COMMISSION 
NoUee  Of  Agiiaamant(a)  Filed 

The  Federal  Maritime  Commisdoo 
hereby  gives  notice  of  the  Sling  of  the 
following  agreement(s)  pursuant  to 
aecUon  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  N.W.,  9th  Floor. 
Interested  parties  may  submit  conunents 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C  20573,  within  10  days 
after  the  date  of  Uie  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Titie  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commissian  regarding  a  pending 
agreement 

Agreement  Ato.:  232-011502-001 
Titfe;  NYK/HUAL  Space  Charter  and 

Cooperative  Worldng  Agreement 
Parlies: 
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^fYK  Bulkship  (USA)  Inc. 

HUAl.  c/o  Autoiiners,  inc. 
Synopsis:  The  proposed  amendmant 

authorizes  the  parties  to  cbaitar  space 

from  each  other. 
Agreement  No.:  224-200996 
Title:  lacksonville  Port  Authority/ 

SeaBuUc  Ltd  Terminal  Agreement 
Parties: 

Jacksonville  Port  Authority  ('Tort") 

SeaBulkUd 
Synopsis:  The  proposed  Agreement 

provides  tor  the  heating  of  rail  cars 

and  occasional  transfer  of  products  at 

the  Port's  Blount  Island  Marine 

Terminal. 

Dated:  July  31. 1996. 

By  Order  of  tiu  Fadanl  Maritime 
Commissioo. 
iMipti  C  PoUdag, 

Secntary.  ^ 

[FR  Doc  9B-19M1  Filed  S-2-«6;  S:4S  am) 


(DoekMNoiM-l*] 

Companla  Sud  AmarteanaD*  Vapoiaa 
&A.  V.  imar-AiiMilcan  FrrigM 
Confwanca,  at  al.;  NoUca  of  FHfeig  a( 
Complaiirt  and  Aaafgnmant 

Notice  is  given  that  a  camplaint  filed 
by  Compania  Sud  Americana  de 
Vapores  S.A.  ("Complainant")  against 
Intei^Amefican  Freight  Conference,     * 
Inter-American  Freight  Conference 
"Section  C,"  AP.  MoUer  Maersk  Line, 
Oowley  Americas  Transport,  Inc.,  A/S 
Ivaran  Rederi,  Companhia  Maritima 
Nacional,  Companhia  de  Navegacao 
Lloyd  Brasileiro,  Empress  Lineas 
Maritimgs  Argentines  S.A.,  Empresa  de 
Navagacao  AUanca  S.A.,  Frota 
Amazonica  Sj\.,  Hamburg- 
Sudamerikanische  Dampfschifiahrts- 
Cesellschaft  E^art  &  Amsinck,  and 
Transroll/Sea-Land  Joint  Service 
(collectively  designated  "Respondents") 
was  served  July  30,  1996.  Complainant 
alleges  that  Respondents  have  violated 
sections  10(a)(2)  and  (3)  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  1709(a)(2) 
and  (3),  by  using  funds  from 
complainant's  Irrevocable  Standby 
Letter  of  Credit  for  costs  in  winding  up 
a  Brazil  corporation,  without 
authorization  by  the  Inter-American 
Freight  Conference  Agreement. 

Tlus  proceeding  has  been  assigned  to 
the  ofBce  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 


examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
materiar  bet  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits. 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  July  30, 1997,  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  November  28, 1997. 
CI 


Secivtaiy. 
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FEDERAL  RESERVE  SYSTEM      , 
[OaGhMNan-0701] 

Ravlaw  of  Raattletlona  on  INractor  and 
Employaa  Intarioolia,  Croaa  MarkaMnq 
Actlvttiaa  and  tha  Purchaaa  and  Sal*  of 
Flrtanclal  Aaaata 

AGBKY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice:  request  for  comment 

summary:  The  Board  is  providmg  a 
second  opportunity  for  public  comment 
on  propoeed  revisions  to  three  of  the 
prudential  limitations  estabUshed  in  its 
decisions  under  tHe  Bank  Holding 
Company  Act  and  section  20  of  the 
Cfass-Steagall  Act  permitting  a  nonbank 
subsidiary  of  a  bank  holding  company 
to  underwrite  and  deal  in  securities. 
The  Board  is  proposing  to  ease  or 
eliminate  the  following  restrictions  on 
these  so-called  section  20  subsidiaries: 
the  prohibition  on  director,  officer  and 
employee  interlocks  between  a  section 
20  subsidiary  and  its  affiliated  banks  or 
thrifts  (the  interlocks  restriction);  the 
restriction  on  a  bank  or  thrift  acting  as 
agent  for,  or  engaging  in  marketing 
acUviUes  on  behalf  of,  an  affiliated 
section  20  subsidiary  (the  cross- 
marketing  restriction):  and  the 
restriction  on  the  purchase  and  sale  of 
financial  assets  between  a  section  20 
subsidiary  and  its  affiliated  bank  or 
thrift  (the  financial  assets  restriction]. 
DATES:  Comments  should  be  received  on 
or  before  September  3,  1996t 
AOOnESSES:  Comments  should  refer  to 
Docket  No.  R-0701,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20551. 
Comments  alao  may  be  delivered  to 


Room  B-222  of  the  Ecclea  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  N.W.  (between  Constitution 
Avenue  and  C  Street,  N.W,)  at  any  time. 
Comments  received  will  be  available  for 
inspection  in  Room  MP-500  of  the 
Martin  Building  between  9K)0  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  rules 
regarding  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Baer,  Managing  Senior  Counsel 
(202)  452-3236,  Thomas  Corsi,  Senior 
Attorney  (202)  452-3275,  Legal 
Division;  Michael  J.  Schoenbld,  Senior 
Securities  Regulation  Analyst  (202) 
452-2781,  Division  of  Banking 
Supervision  and  Regulation:  for  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202)  452- 
3544. 

■UPPLBKNTAIIY  MPOHMATION: 
Backgnmiid 

In  its  orders  authorizing  bank  holding 
companies  to  operate  section  20 
subsidiaries,  the  Board  has  established  a 
series  of  prudential  restrictions 
(commonly  refierred  to  as  firewalls) 
designed  to  prevent  securities 
imderwriting  and  dealing  risk  from 
being  passed  from  a  section  20 
subsidiary  to  an  affiliated  insured 
depository  institution,  and  thus  to  the 
federal  safety  net.  The  firewalls  also 
mitigate  the  potential  for  conflicts  of 
interest,  unfair  competition,  and  other 
adverse  effiscts  that  may  arise  from  the 
conduct  of  bank-ineUgible  securities 
activities.  See,  e.g.,  J.P.  Morgan  &  Co., 
The  Chase  Manhattan  Corp.,  Bankers 
Trust  New  York  Corp.,  Citicorp,  and 
Security  Pacific  Corp.,  75  Federal 
Reserve  Bulletin  192,  202-03  (1989) 
(hereafter,  1989  Order);  Citicorp.  JJ>. 
Morgan  &  Co.,  and  Bankers  Trust  New 
York  Corp.,  73  Federal  Reserve  Bulletin 
473,  492  (1987)  (hereafter.  1987  Order).' 
In  adopting  these  restrictions,  the  Board 
stated  that  it  would  continue  to  review 
their  appropriateness  in  the  light  of  its 
experience  in  supervising  section  20 
subsidiaries. 

The  Board  originally  sought  comment 
on  changes  to  the  interlocks,  cross- 
marketing  and  financial  assets 
restrictions  on  July  10, 1990.  55  FR 
28,295  (1990).  The  Board  received  forty 
responses  to  its  notice,  with  comments 
coming  from  banks,  securities  firms, 
trade  associations  and  other  members  of 
the  public.  Hotvever,  because  legislation 


aSBCting  the  asctian  20  firewalls  was 
intiaducsd  shortly  after  the  Board 
sought  conunant.  and  has  been 
introduced  intartnittently  in  the  years 
ainca,  the  Board  has  deferred  further 
action. 

Given  the  passage  of  time  since  the 
original  nadce,  tba  Bosrd  has  decided  to 
reopen  these  three  firewalls  for 
oommanL  All  camments  received  on  die 
original  notice  will  be  considerad  by  tiie 
Board  bebra  takbig  final  action,  but 
conunantars  may  wish  to  update  their 
asrliar  submissions. 


Introduction 

The  interlocks  and  cross-marketing 
restrictions  ware  intended  to  insulate  a 
bank  or  thrift  from  the  underwriting  and 
dealing  risks  borne  by  an  affiliated 
section  20  subsidiary  by  ensuring  that 
each  company  is  operated 
independently  and  is  perceived  as  such 
by  its  customers.  The  Board  is 
oonsidaing  possible  sltsmaUvas  to 
thssa  rsstricdons  that  would  mslnhiin 
tha  intended  insulatiaa  triiile  alloiving 
eadi  company  to  draw  on  management 
eameitiss  at  its  affiliates,  operate  more 
efficiently,  and  serve  its  customers  more 
eflactively. 

Similarly,  the  financial  assets 
iBsUlctlon  was  a  prophylactic  meesun 
designed  to  tnsiilate  a  bank  or  thrift 
from  the  risks  of  an  «»BH«hwi  section  20 
sidisidisry  by  limiting  one  mesns  by 
which  a  bank  or  thrift  could  iiind  an 
affiliated  section  20  subsidiary.  The 
Board  is  now  considering  whether  that 
restriction  is  overbcoed  to  the  extent 
that  it  covers  puichasea  and  sales  where 
the  bank  or  thrift  assumes  no  credit  or 
liquidity  risk. 

Interfocks 

The  interlodis  lestrlction  currently 
prohibits  all  director,  officer,  and 
employee  interlocks  between  a  section 
20  suliaidiary  and  its  bank  or  thrift 
affiliates.'  The  restriction  seeks  to 
ensure  that  customers  will  not  be 
confused  about  which  company  they  are 
dealing  with,  and  that  in  the  event  of 
troubles  at  the  section  20- subsidiary,  the 
two  entities  will  continue  to  operate 
independently  and  be  ruled  to  have 
done  so  in  the  event  that  creditors  of  the 
section  20  subsidiary  attempt  to  recover 
against  the  bank  or  thrift. 


'  Tt»  1989  Ordar  and  tlia  1987  Ordn  an  refanad 
la  collactiveljr  as  the  "aaction  20  Ordan." 


>  tn  apaciftc  caaaa.  tba  Board  tiaa  authoriaad 
limited  ofiicar  or  diiactor  iotarlocks  betwaea  a 
a«:ti<»  20  lulaldlajy  and  lla  affiliated  liaiila.  Saa, 
a^,  Natioaal  City  Cocpontloa  SO  Fadafal  Raaarai 
BuUatln  348,  H»-9;  Symnnu  Financial  Cofp.,  77 
Fadanl  Raaam  BullaUn  984, 9SS-S8  (1991):  Banc 
Ona  Coiporatlon,  78  Fadaial  Raaam  BuUaUn  7sa, 
758  (1990). 


By  prohibiting  bank  or  thrift 
employees  from  sarving  at  tha  sactlan 
20  subaidiaiy.  the  interlocks  restriction 
imposes  considerable  costs  on  bank 
holding  companies  operating  a  section 
20  subsidiary  and  serves  as  a  barrier  to 
entry  for  those  considaring  doing  so. 
This  cost  may  be  prohibitive  far  some 
smaller  bank  holding  companies  that 
csnnot  aSoid  to  pay  separate  stafii  to 
perform  similsr  nmctloms.  Accardingly, 
the  Board  believes  that  this  firewall 
should  be  reviewed  in  order  to 
determine  whether  the  burdens  it 
imposes  serve  functions  important  to 
santy  and  soundness. 

With  respect  to  diradors.  the  Board  is 
seeking  comment  on  whether  to 
eliminate  the  current  blankal 
prohSritian  entirely  or  instaad  to 
prohibit:  (1)  A  majority  of  tha  board  of 
directors  of  a  section  20  subsidiary  from 
beinR  composed  of  directors,  officets  or 
empbyees  of  afRllatad  banks  or  thrifts, 
and  (2)  a  majority  of  the  board  of 
directon  of  a  bank  or  thrift  from  being 
composed  of  directors,  officers  or 
employees  of  an  affiliated  section  20 
suMidiary.  The  Board  believes  that  a 
prohibition  on  majority  representation 
would  help  to  ensure  corporate 
sepantenesa.  while  allowing  personnel 
costs  to  be  reduced  and  operating 
efBdendes  to  be  exploited. 

In  addition,  the  Board  originally 
requeued  comment  on  replacing  the 
prohibition  on  officer  and  employee 
mteriocks  with  a  requirement  that  the 
section  20  subsidiary  not  be  managed  or 
controlled  by  its  afluiated  banks  or 
thrifts  and  that  there  not  be  a  substantial 
identity  of  personnel  between  the 
entities.  Commenters  strongly  opposed 
this  proposal  as  vague  and  impractical, 
and  the  Board  agrees.  The  Board  now 
seeks  comment  on  whether  the 
prohibition  on  officer  and  employee 
interiocks  should  be  eliminated 
altogether  or,  alternatively,  limited  to 
only  the  senior  executive  officer  or 
senior  executive  officers  of  the  section 
20  subsidiajy. 

The  Board  believes  that  if  the 
testriction  on  officer  and  employee 
interlocks  were  eliminated  or  modified, 
existing  firewalls  and  the  Interagency 
Policy  Statement  on  the  Sale  of 
Uninsured  Investment  Products  would 
be  sufficient  to  prevent  customers  from 
being  coofiued  about  which  company 
they  are  dealing  with,  and  consequently 
whether  any  product  they  are  obtaining 
is  foderally  insured.  For  example,  the 
Board's  section  20  Orders  require  a 
section  20  subsidiary  to  provide  each  of 
its  customers  with  a  special  disclosure 
statement  describing  the  difference 
between  the  underwriting  subsidianr 
and  its  bank  and  thrift  affiliates,  and 


stating  that  securities  sold,  ofisrad  or 
recommanded  by  the  aaction  20 
subsidiary  are  not  deposits,  not 
federally  insured,  not  guaranteed  by  an 
affiliatad  bank  or  thrift,  and  not 
olharwiss  an  obligstian  or  responsihillty 
ofsuchbankorthriiLE.g,  1989  0cdar 
at  215.  The  Board  sedu  comment  on 
whelker  existing  disclosure 
requiramsnts  are  suffidaot  to  pnvaot 
customsr  confusion  snd  potential 
lid)ility  of  a  bsnk  or  thrift. 

The  Board  alao  saaks  comment  on 
whsthar  concerns  about  corporate 
sepsrateness,  even  given  a  restriction  on 
director  interlocks,  warrant  maintaining 
aome  restrictian  on  officer  intarlodcs.  In 
particulsr,  the  Board  seeks  conunant  on 
whether  it  should  generally  allow  such 
interlocks  but  prohibit  (1)  any  senior 
executive  officer  of  the  section  20 
subsidiary  from  serving  as  an  officer  cr 
employee  of  an  affiliated  bank  or  thrift, 
and  (2)  any  senior  executive  officer  of  a 
bank  or  thrift  from  serving  as  an  officer 
or  employee  of  an  affiliateid  section  20 
subsiiUary.i  Altarastively,  the  Board 
seeks  comment  on  whether  the  officer  or 
employee  interlock  shoiild  be  limited 
only  to  the  chief  executive  officer. 

Gross-morJceting 

The  Bosrd's  section  20  Oidsn  also 
prohibit  a  bank  or  thrift  affiliate  of  a 
section  20  subsidiary  from  acting  as 
sgent  for,  or  enaasing  in  marketing 
activities  on  buuilf  of,  the  section  20 
subsidiary.'  The  Board  ia  raqusstlns 
commsnt  on  whether  to  eliniinate  this 


>  ltedarl2  era  215.71,  a  miot  aiacuUn  ofBcar 
la  dafload  ID  inciuda  a  panoa  wbo  "without  ragBJd 
tij  lilla.  iiiwi  laaa  Itai  ailtttfirllj  nf  nni  ^r  rr"r  -**'— 
foUoaril^  pi?ftrirt«.*.  chiataxaciitiTa  oSicar,  chiaf 
opandiv  officer,  dilaf  fttianrial  officer,  diiaf 
lasdlog  oAoar,  or  chief  tnveatment  officer.  Senior 
eaacaUn  oBoar  alao  indndaa  eny  other  peraon 
with  «ig«ta^wt  iwUhm,*^  over  nieler  policymekios 
deciaiona."  Tlw  Boeid  aeaka  <  tatinwnt  on  wlMCliar. 
if  adopted,  thia  definitloa  ahoold  be  emended  to 
derify  its  CDTWese  of  intariodca  between  U.S. 
blan^ea  and  esmiee  of  fiocaign  benks  and  their 
affllteted  section  20  subsidieriaa. 

*  The  cit)as.inarkatiQg  restriction  does  not  mn% 
aa  a  cztmplete  bar  on  marketing  sctiTitiae  by  a  bank 
or  thrift  on  behalf  of  an  afflllatad  section  20 
sufaeidlary.  {Pursuant  to  oitein  oooditiona,  the 
Boerd  has  allowed  a  tionk  affiliate  of  a  section  20 
subsidiary  to:  (1)  send  meterisis  deecrlbinB  tba 
section  20  subeiliiBry  and  the  section  20 
subsidiezy's  sarrioes  tn  letai)  and  commercial 
costoonan  directly  or  as  a  stutfar  to  hank 
statemants;  (2)  have  iu  offican  and  amployaea  sand 
matarials  and  letters  on  bank  Isttarfaewl  describing 
tile  sactioD  20  subaldiary  and  tha  section  20 
subaldiary's  setrvlcee  lo  the  benk's  lelail  and 
commercial  customen:  (3)  sponsor  or  ooapooaor 
with  the  aectloo  2S  soheidivy  ednntlnnal  aaminers 
to  intotm ratail  and '■f—'— ■'»'  matnmafa about 
ineaalmaot  oppoXunMiee,  ineeatmanl  sUMaglaa, 
and  the  sacHoo  20  snhaidiary's  s^vices:  and  (4) 
have  Us  officara  and  amployeee  seod  Imritations  on 
bank  letteriMad  invtUog  tbair  customers  to  attend 
tlia  adocational  aaminers  spooaorad  or  co- 
aponaored  by  tba  banks.  Leilar  Inlaqmiiig  SacUoa 
20  Ordara,  81  Fedaral  Baasos  BuIlaUn  198  llSeS). 
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lestrictian.  As  notsd  above,  the  Board 
believes  that  the  diaclosura 
requiiements  contained  in  the  (ection 
20  Orden  and  the  Interagenqr 
Statement  OD  Retail  Sales  of  Nondeposit 
bivsstment  Products  may  be  a  more 
naiTowly  tailored  and  less  buidensome 
method  of  protecting  against  custcaner 
confusion  as  to  whe&ier  the  customer  is 
dealing  with  s  section  20  subsidiary  or 
an  affifiated  bank  or  thrift. 

The  Board  notes  that  the  Glass. 
Steagall  reform  leoialatlan  passed  at 
various  times  by  the  Senate  and 
reported  by  the  House  Banking 
Committee  has  not  prohibited  citMS- 
maxketing  and  agency  activities.  That 
lagislatiaii  would  have  relied  instead  oo 
disclosures  regarding  the  uninsured 
status  of  securities  affiliates  to  prevent 
customer  confusion. 

PuTchaae  of  Financial  Atteta 

The  Board  is  also  seeking  comment  on 
amending  the  financial  assets 
restriction,  which  generally  prohibits  a 
bank  or  thrift  from  purcfaaaing  finwndal 
assets  from,  or  selling  such  assets  to,  an 
affiliated  section  20  subsidiary.  An 
existing  exception  to  this  restricdon 
allows  the  purchase  or  sale  of  U.S. 
Treasury  securities  or  direct  obUgations 
of  the  Canadian  federal  government  at 
market  teims,  provided  that  they  axe  not 
subject  to  reptuchaae  or  reverse 
repurchase  agreements  between  the 
underwriting  subeidiary  and  its  bank  or 
thrift  atBUates.  See,  e.g..  1089  Ordar  at 
216:  Canadian  Imperial  Bank  of 
Commerce,  The  Royal  Bank  of  Canada, 
Barclays  PLC  and  Barclays  Bank  PLC.  76 
Federal  Reaerve  Bulletin  158, 172 
(1990). 

In  establishing  the  exception  for  U.S. 
Treasury  securities,  the  Board  dted  the 
breadth  and  liquidity  of  the  market  for 
such  instruments,  which  make  evident 
the  "market  terms"  on  which  the  sale 
must  be  transacted  and  ensure  that  the 
bank  will  be  able  to  resell  any  asset  it 
purchases.  In  its  1990  Notice,  the  Board 
sought  comment  on  extending  this 
exception  to  include  those  U.S. 
Government  agency  securities  and  U.S. 
Government-sponsored  agency 
seciuities  for  which  there  is  a  market 
with  a  breadth  and  liquidity  comparable 
to  that  for  U.S.  Treasury  securities. 

The  Board  now  seeks  comment  on 
whether  it  should  expand  this  exception 
to  include  the  purchase  or  sale  of  any 
assets  with  a  sufficiently  broad  and 
liquid  market  to  ensure  that  the 
transaction  is  on  market  terms  and  that 
the  bank  is  not  inciuring  credit  or 
liquidity  risk  through  the  purchase  of 
assets.  The  Board  notes  that  the  1987 
Order  did  not  contain  a  financial  assets 
firewalL  In  the  Board's  experience, 


banks  and  thrifts  whose  holding 
companies  operate  fiee  of  the  financial 
assets  restriction  have  not  experienced 
adverse  eSscts  from  purchasing  assets 
from,  or  selling  assets  to,  their  affiliated 
section  20  subsidiaries. 

The  Board  does  intend  to  retain  for 
now  the  financial  assets  restriction  to 
the  extent  that  it  prohibits  a  purchase  or 
sale  of  illiquid  assets  and  any  purchase 
or  sale  of  assets  subject  to  a  repurchase 
or  revane  repurchase  agreement  The 
Board  believes  that  any  further  changes 
to  the  financial  assets  restrictioa  should 
be  oonsidared  in  conjunction  with  other 
fimding  fiie«valls,  as  part  of  a  more 
comprabanatv*  review  of  all  the 
remaining  firewalls  between  a  section 
20  subsidiaxy  and  iu  affiliated  banks 
and  thrifts. 

By  ocdar  of  ttw  Board  of  Govetnocs  of  the 
Federal  Raanvs  System,  luly  31, 1896. 
WUUaB  W.  Wlks, 
Sacmbiry  of  the  Board. 
IFR  Doc  8e-l»a87:  FUed  B-2-96:  S:4S  am) 


nvwnuv  unn  on  oaniviiiaayviiv 
AcUvWas  of  SidMidtaftos  of  Bonk 
HoMnQ  OomponNO  EnQOQOd  In 
UiMlaiwiHIng  ond  Bailing  In  SocuiWoo 

AOCHCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice;  Request  for  comments. 


':  The  Board  is  proposing  for 
comment  a  change  in  the  manner  in 
which  interest  earned  on  securities 
authorized  for  investment  by  a  member 
bank  of  the  Federal  Reserve  System  is 
treated  in  deteimining  whether  a 
company  is  engaged  prindpaUy  in 
underwriting  and  dealing  in  securities 
for  puipoees  of  section  20  of  the  Glass- 
Steegall  Act  In  order  to  ensure 
compliance  with  section  20,  the  Board 
required  that  the  amount  of  revenue  a 
company  derived  from  underwriting 
and  dealing  in  securities  that  a  member 
bank  may  not  underwrite  or  deal  in 
(ineligible  securities)  not  exceed  10 
percent  of  the  total  revenue  of  the 
company.  The  Board  is  proposing  to 
clarify  that  iiiterest  earned  on  the  types 
of  debt  securities  that  a  member  bank 
may  hold  for  its  own  account  is  not 
treated  as  revenue  from  underwriting  or 
dealing  for  purposes  of  section  20. 
MTEt:  Comments  must  be  received  by 
September  3, 1996. 
ADOfCMEB:  Comments,  which  should 
reCar  to  Docket  No.  R-0932,  may  be 
mailed  to  the  Boerd  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW,  Washington, 


D.C.  20.SS1.  to  the  attention  of  Mr. 
William  WJles,  Secretary.  Comments 
may  also  be  delivered  to  Room  B-2222 
of  the  Eccles  Building  between  8:45  a  jn. 
and  5:15  p.m.  weekdays,  or  to  the  guard 
station  in  the  Eccles  Building  courtyard 
on  20th  Street,  N.W.  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  may  be  inspected 
in  Room  MP-500  of  the  Martin  Building 
between  9:00  a.m.  and  5:00  p.m. 
weekdays,  except  as  provided  in  section 
261.8  of  the  Board's  Rules  Regarding 
AvailabiUty  of  InfannaUan,  12  Cnt 
261.8. 

Fon  njRTHBi  tromumoH  contact: 

Richard  M.  Ashton,  Associate  General 
Counsel  (202MS2-3750),  Thomas  M. 
Corsi,  Senior  Attorney  (202/452-3275), 
Legal  Division;  Michael  ].  Schoenield, 
Senior  Securities  Regulation  Analyst 
(202/452-2781),  Division  of  Banking 
Supervision  and  Regulation,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only, 
Telecommunicatioo  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/4S2- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW,  Washingiton. 
D.C 
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Badtgrooad 

Begiiming  tvith  ordara  issued  in  1987. 
the  Board  has  autborixed  nonbank 
subsidiaries  of  bank  holding  companies, 
so-called  section  20  subsidiaries,  to 
underwrite  and  deal  in  ineligible 
securities.'  In  order  to  assure 
compliance  with  section  20  of  the  Glass- 
Steeeall  Act,'  the  Board  provided  as  a 
conditioa  of  its  orders  that  the  ffon 
revenue  derived  by  the  subsidiuy  bom 
ineligible  securities  underwriting  and 
dealing  activities  not  exceed  10  percent 
of  the  total  gross  revenue  of  the 
subsidiary,  when  revenue  is  averaged 
over  a  rolling  8-quarter  period. 

For  purposes  of  computing  the  10 
percent  revenue  limit  section  20 
subsidiaries  currently  report  all  interest 
earned  on  third-party  ineligible  debt 
securities  held  1^  the  subsidiaries  in  an 
underwriting  or  deeling  capacity  as 
revenue  derived  from  underwriting  and 
deeling  in  securities.'  Questions  have 


■gj,  aitonp.  73  Fsdil  »M»iii Biillmn 47J 
(laarT,  off  d.  SKsrilto  hdiutiTilai'ii  T.  Board  o^  . 
Connnon.  «»  PJd  47  (2d  Oi.),  cart.  danM,  4as 
U.S.  1039  (IMS). 

>S«ction  20  prorldM  tlist  t  OHafaw  iMok may 
Dot  bo  •fflliotod  with  ■  ujinpoiiy  that  i«  "ongioil 
prindpoily"  in  undonvritlng  and  doolinc  in 
mctnUm.  12  U.S.C.  ]77.  Sadhn  10  doM  not 
prafalbH  a  l)ulc  sffllisfei  bom  oaderwTltiag  and 
aoaling  in  aacwitlao  that  baaka  may  imdannlla  and 
daal  in  dincUy  (aUflhla  aacuiUlaa). 

■  Inatnidlona  far  Prapaiatlon  of  t]M  Financial 
Statonant*  lot  a  Bank  Gliding  Company  Subcidiaiy 


bean  laisad  as  to  trhathar  this  tiaatment 
is  apptopriata  tor  intaiaat  earned  on 
debt  sacuiities  that  a  mamber  bank  is 
autboiliad  to  hold.  Under  the  Glass- 
Staagall  Act,  a  mambw  bank  is 
eirotesaly  authorised  to  purchase  and 
saU  for  its  own  account  "inveatmont 
securities,"  which  gsnenlly  include 
investment  grade  corpotate  daiil  and 
caxtain  municipal  revsnue  securiUas.* 
The  Board  is  aware  that  pursuant  to  this 
authority  many  banks  bold  Cor  their  own 
acrrwii'  a  'jff^ifirunt  amount  of 
inveatmont  grade  debt  securities.  In 
addiUoD,  many  banks  buy  and  sell  these 
sectuities  on  a  relatively  bequent  besis 
as  part  of  managing  their  investment 
portfolio.  In  recognition  of  this  activity, 
cbangsa  to  aooounUng  rulaa  wen  made 
at  tha  and  of  1093  to  ast^liih  sepaiate 
aocoonting  treatment  for  bank  poctfoUo 
ascuritiea  that  are  "available  far  sale" 
and  not  intended  to  be  hsM  to 
maturity.* 

In  viaw  of  the  abova,  Iho  Boaid  is 
proposing  to  daiify  that  intanst  eamad 
oai  ttta  types  of  dabt  sacuritias  that  a 
manbar  bank  nay  koM  igr  its  own 
account  la  not  tnalad  aaiwenua  bom 
muiarwiitiiig  or  dealing  in  inahgflila 
iocuilUaa  farpuipaaea  of  section  20, 
Tha  Board  baHaraa  a  diatinctlao  can  be 
■ada  batwaan  IJM  iaianit  aaiBad  by  a 
aedian  20  suMdiaiy  from  holding  theaa 
kinds  of  sacuritias  and' ttH  psofit  made 
boas  undansiitinger  raaalllng  them. 
T1ia.prafit  or  loss  a  aacUon  Ze  subaidtary 
eaxns  on  the  loaata  of  iniaiUiiiiiit  grade 
ineUgOde  debt  ascuiiliaa  the  subsidiaxy 
holds  in  invantosy  man  daaely 
approximatat  tba  rranue  that  ahould 
ba  attiflnrtad  ta  oasfonniaig  the 
ftiiirtti)«t^ fff  daatlng in  nrimikiiiiiltlnii 
aacuxitias,  tba  criUcal  alament  of  wliick 
is  tba  actual  oflMag  and  sale  of  the 
inatxumants  imrolvad.* 

On  tba  olbar  hand,  the  interest  the 
suliaidiary  earns  on  investment  gxade 
ineligible  debt  securities  while  it  holds 


them  in  inventofy  more  doaaly 
represents  the  lavenua  that  can  be 
attributed  to  holding  the  securities  as  a 
member  bank  may  do.'  Thus,  the  Boaid 
balievea  that  it  is  reasonable  to  cmchide 
that  interest  rsvenua  derived  from 
holding  the  kinds  of  debt  tscurities  a 
member  bank  may  hold  should  not  be 
treated  as  xevanus  from  undenrriting  or 
dealing  in  securities.  Tba  propoaad 
clarification  would  apply  only  to 
interest  derived  bom  moae  types  of  debt 
securities  that  a  monfaer  bank  may  hold 
for  its  own  account,  but  not  imdarwrite 
or  deal  in. 

By  order  of  tiia  Board  of  Gonoiots  of  the 
Fadaral  ftsaervo  System,  July  31, 1996. 
WilH^  W.  WUis, 
Sacrataiy  q^  the  Board. 
(FR  Doc  «6-igwS  FUed  »-3-«6:  MSam] 


i  In  Bank.lnaUgiUa  SacnritlM  UndarwrlUns 
rOHUi«.  Fnm  FX  Y-IO.  Scbadula  SUD-i  Una 
Bam  9  (Dacambs  isea)  (FK  Y-20  Inattncliana).  Saa 
alao  "Slmcnrii^  Bank-BI(Itala  and  Bank-balitlbla 
TlaaaeOkiaa"  in  FK  Y-20  InMracUooa. 

« 12  UAC  a«  SwMlh.  SSS;  12  CFR  1.3.  Mambar 
Ijaiihi  iiiaj  iiiS  |HiiltiaBa  aiij  rinii  iniiailiiiaiiTpTi(in 
dalil •aaiiUlaa  ot aqnity HmriUaa  brthair  own 


*  SMamaot  of  Financial  Acoonntlng  Slandaida 
No.  lis. 

*  For  pupoaoi  of  tfaa  taction  20  ravamte 
iimMMij..  iha  Boatd  baa  Tiaiiad  "public  ■ala'  U 
Induda  tba  actMty  of  daallDt  In  ascwMaa— (ha 
pcocaat  of  bnyini  and  lasaUing  to  tba  public 
ipaci&c  aacnritlM  aa  pan  of  an  onaoing.  iwnlar 
bnalnaaa.  Kf,  CUcon.  aupra,  73  Fadaral  Raaam 
Bollatln  i<  SOe-OS.  lbs  lann  "tmdanRMing" 
lananlly  rafan  to  Uia  precaaa  by  wfaldi  now  laaaat 
of  aacniitlaa  in  oOmd  and  aold  to  Iba  pabUc  <^ 
SacuritM  hthuOr  itas^  T.  Boofif  <if  Gonmon.  aor 
F.2d  1092, 10B2-ae  CD.C  Oi.  ISSS),  cart,  daniad. 

4a3U.s.ioos(iaa7). 


IPeabMNOblMMt] 

RavwHwUmlloii 
AoUvWaaot' 


AOBCr,  BoBd  of  Cowamon  of  die 

Fadaral  Rastrve  SystsB. 

action:  Notice;  request  far  coamants. 

•UMMNT:  The  Boaid  is  pcopoaing  to 
incraaaa  ban  10  parent  ta  2S  paraant 
the  «n"»nnt  of  totB  nwaoua  diat  a 
nonbank  sabsfath|n  ofa  bank  kiMiag 
company  (a  soodod  section  20 
subaidiny)  may  darivs  boaa 
undarwiitiag  and  daaliBg  ta  secwMas 
that  aaanbar  bank  nay  not  undarwiita 
or  daal  in.  Ilia  lawanua  Umit  is  deaignad 
to  ensure  that  sacdon  20  suhaidlaries 
will  not  be  angigsd  principally  in 
nndaiwriting  aoddMling  hi  such 
sacuritiss  in  violation  of  aection  20  of 
the  Glasa-Stesgall  Act.  Baaed  on  its 
experience  supervising  these 
subsidiaries  and  developments  in  the 
securides  markets  since  a  levanue 
limitation  was  adopted  in  1967,  the 
Board  believes  thst  a  company  earning 
2S  peicant  or  less  of  its  revenue  from 
imderwriting  and  dealing  would  not  be 
engaged  principally  in  that  activity  idr 
purposes  of  section  20. 
DATES:  Commants  must  be  rsoaivad  by 
September  30. 1096. 


'TUa  dlaUactloD  la  tothar  laSadad  In  Iba 
cumnt  nportlna  raqnliaaiaala  far  aacUoB  20 
nibaldiailaa  andln  Gaaanliy  Aocaptad  Aocotintini 
Prtnciplaa  far  bank  bokUnt  coopanlaa,  wblcb 
praaoriba  tbat  lotanat  ranasa  ba  nportod 
aaiiaralaly  fan  |ilna  or  loaaat  on  aaouMM  ownad. 
F(  Y-20  tnancUaaa.  Stalanant  of  tncoma. 
ScbKiuU  SUD-I,  Una  Rania  2, 9):  SacrniUaa  and 
Cacbai^  Caonlailon  FOCUS  Rapon  (Form  X- 
17A-S  Pan  m  and  tautnictlona  IbarMD.  GanasUy 
Acoaptad  Aocountlng  IMociplaa  tnonrporata  tba 
farmat  of  Iha  FOCUS  Kaport 


AOonHMK  Cmnmanls,  which  should 
leisr  to  Docket  No.  R-0841,  may  be 
mailed  to  the  Board  of  Govamon  of  the 
Fadaral  Raaove  System,  20th  Street  and 
rnn^hiRnm  AvenuB,  NW.,  Washington, 
DC  20551,  to  the  attantian  of  Mr. 
William  Wiiaa.  Secretary.  Commants 
addxaaaad  to  dw  atlantiaa  of  Mr.  WUes 
may  be  delivered  to  the  Board's  mail 
room  between  8:45  ajn.  and  5:15  pjn., 
and  to  tba  ascurity  cooHol  room  outside 
of  those  hours.  Bodi  tba  mall  room  and 
security  control  room  are  aooaasible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitutiao  Avenue  snd 
C  Street,  NW.  Commants  may  ba 
inspactad  in  room  MP-500  batwrssn  9 
a.m.  and  5  pjn.  weekdays,  except  as 
provided  in  section  261.8  of  die  Board's 
Rulaa  Ragaxding  Availability  of 
biionnatian.  12  CPR  2613. 
PGM  ranxn  MKMMTWN  oqntact: 
Giagasy  A.  Bear,  Managing  Senior 
Counaal  (202/45Z-3238),  lluniaa  M. 
Cosi,  Sanltv  Attomey  (202/452-3275), 
Legal  Division;  Michael ).  Schosnisld. 
Senior  Securities  Ragulatian  Analyst 
(202/452-2781),  Diviaion  of  Banking 
Sopafvision  and  Hsgulatioa,  Board  of 
GoTstnoss  of  the  Fedaaal  Raaarrs 
Syi^am.  For  the  haaiiiigiinpaiiod  only, 
Telecommunicstian  Device  far  ^  Daaf 
rniO),  Dorothaa  Thooipaan  (202/452- 
3544).  Board  of  Govemars  of  the  Fadaral 
Riisafiii  System.  20tbStiaat  and 
Cooatitntiao  Avanua,  NW..  Waafalngton, 
DC 


SactiiB  20  of  the  Class-Stssgall  Act 
provides  that  a  mamber  bank  may  not  be 
affiliatad  with  a  company  that  is 
"engaged  principally"  in  underwriting 
and  dealing  in  securitiaa.'  In  1967,  tba 
Boaid  Bnt  allowad  bank  afBliataa  to 
engage  in  underwriting  and  dealing  in 
bank-ineligible  securitiee— that  is,  those 
securities  thst  a  member  bank  would 
not  be  peimitted  to  underwrite  or  deal 
in^-wfaen  the  Boaid  approved  an 
application  by  thrae  bank  holding 
companies  to  underwrite  and  deal  in 
commennal  paper,  municipal  revenue 
bonds,  moitgag»backad  securides,  and 
consumer-receivable-related  securides.' 
In  1989,  the  Boaid  allowed  five  section 
20  subsidiaries  to  underwrite  snd  deal 
in  all  debt  and  equity  securities,  subject 
to  mora  rigorous  firewalls.' 


■  U  U.S.C  177. 

^Otkxtrp.  JJ*  Motfon  fr  Co..  and  Sanktn  TnM 
Ntw  TTatk  Corp.,  73  Fadmal  Kaaarra  Buliatlo  473 
(laar).  affi.  SKiuiUm  toduaDy  Arali  r.  Boon*  of 
Gmmnmt,  a»  F.2d  47  (2d  Clt.l.  cat  daniad.  4se 
U.S.  loss  (lassl  (banallar  'I8S7  CMaT). 

■ /J*.  Mbigan  *- Co,  Tlla  Choat  Mantetlan  Cnp., 
Banian  Thai  Miw  rort  Cup..  Ciliooi)^  and 
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Cunently,  thiity-nine  nonbuiiE 
subsidiaries  of  bamk  holding  companies 
are  autliorixed  to  engage  in 
underwriting  and  deeUng  activities  tliet 
are  not  autliorizad  for  a  member  bank. 
Fourteen  of  these  so-called  section  20 
subsidiaries  have  authority  to 
underwrite  and  deal  in  commercial 
paper,  mimicipal  revenue  bonds, 
mortgage-backed  securities,  and 
consumer  receivable  related  aecuritia*. 
Twenty-two  section  20  subsidiaries 
have  authority  to  underwrite  and  deal  in 
all  debt  and  equity  securities,  and  three 
may  underwrite  and  deal  in  all  debt 
securities.  Over  the  past  nine  years,  the 
Board  has  bad  substantial  experience  in 
supervising  the  activities  and  operations 
of  those  companies.  In  the  Board's 
experience,  the  section  20  subsidiaries 
have  operated  in  a  safe  and  sound 
manner  without  adverse  effects  on  their 
affiliated  banks  or  tiie  public,  and  have 
provided  additional  competition  in  the 
securities  markets. 

As  a  condition  of  its  1967  order 
approving  underwriting  and  dealing  in 
a  section  20  subsidiary,  the  Board 
established  a  revenue  test  to  ensure 
compliance  with  the  "engaged 
principally"  standard  of  section  20.  The 
Board  arrived  at  a  revenue  test  through 
a  series  of  interpretive  steps.  First,  the 
Board  determined  that  a  bank  affiliate 
would  be  "engaged  principally"  in 
underwriting  and  dealing  only  if 
underwriting  and  dealing  were  a- 
"substantial  line  of  business  activity  for 
the  affiliate."'*  The  Board  further  (bund 
that  the  best  measure  of  the 
underwriting  and  dealing  activity  of  a 
section  20  subsidiary  was  the  gross 
revenue  derived  from  that  activity.'  In 
terms  of  what  revenue  to  consider,  the 
Board  ruled  that  securities  that  a 
member  bank  was  authorized  to 
underwrite  under  section  16  of  the 
Glaas-Steagall  Act  (for  example,  U.S. 
govamment  securities)  were  not  covered 
by  the  prohibition  of  section  20; 
accordingly,  the  B<wrd  decided  that 
revenue  derived  from  underwriting  and 
dealing  in  such  securities  should  not 
count  in  determining  whether  a  section 
20  subsidiary's  level  of  underwriting 
and  dealing  activity  was  ".substantial" 
for  purposes  of  the  statute.  Rather,  only 
revenue  earned  on  "ineligible 
securities" — those  that  a  member  bank 
could  not  underwrite  or  deal  in — was 
counted  toward  the  section  20  limit 

Finally,  the  Board  found  that 
tmderwriting  and  dealing  in  ineligible 


securities  would  not  be  a  "substantial" 
activity  {or  a  section  20  subsidiary  if  the 
gross  revenue  derived  from  that  activity 
did  not  exceed  5  to  10  percent  of  the 
total  ^oss  revenues  of  the  subsidiary. 
(As  a  prudential  matter,  the  Board 
initially  limited  ineligible  revenue  to  5 
percent  of  total  revenue  in  order  to  gain 
experience  in  supervising  such 
companies.  In  1969,  the  Board  raised 
the  limit  to  10  pen»nL) 

No  changes  were  made  to  the  revenue 
test  in  subsequent  orders  until,  in 
January  1993,  the  Board  allowed  section 
20  subsidiaries  to  use  an  alternative 
revenue  test  that  was  indexed  to 
account  for  changes  in  interest  rates 
since  1969.«  The  Board  found  that 
historically  unusual  changes  in  the  level 
and  structure  of  interest  rates  had 
distorted  the  revenue  test  as  a  measure 
of  the  relative  importance  of  ineligible 
securities  activity  in  a  marmer  that  was 
not  anticipated  when  the  10  percent 
limit  was  adopted  in  1989.  In  particular, 
the  Board  found  that  because  bank- 
eligible  aecurities  (such  as  U.S. 
government  securities)  tended  to  be 
shorter  term  than  ineligible  securities, 
an  increase  in  the  steepness  of  the  yield 
curve  had  caused  the  revenue  earned  by 
at  least  some  section  20  subsidiaries 
from  holding  eligible  securities  to 
decline  in  relation  to  ineligible  revenue, 
even  as  the  relative  proportion  of 
eligible  and  ineligible  securities 
activities  being  conducted  by  these 
subsidiaries  remained  unchanged.^  Five 
section  20  subsidiaries  are  currently 
operating  under  this  indexed  test. 
At  the  same  time  it  proposed  the 
indexed  revenue  test,  the  Board  sought 
comment  on  u^*e  of  an  asset-based 
measure  as  an  alternative  to  the  existing 
gross  revenue  measure,  and  in  July  1994 
sought  conunent  on  both  the  asset-based 
measure  (for  a  second  time)  and  a  sales 
volume  measure.'  As  the  courts  have 
recognized,  "the  relative  significance  of 
the  firm's  activities  could  be  measured 
in  various  ways — dollar  volume. 


Sectinty  Pacific  Corp..  75  Federal  I  __ 
192  (19S9)  (horsaftar  "1989  Ordet^l. 

'  Banken  Tma  Nm  YoHt  Corp.,  73  Padanl 
RaMrra  BuUaUo  13«.  l«2  (ieS7h  >SS7  0rderU 
481-IS3. 

'  1SS7  Otter  M  4S3-US. 


*  Order  Approvirtg  Mmiifications  to  the  Stctian  20 
Orders.  79  Fedwml  Rweiie  Ballettn  22a  (twn) 
(heraaflir.  1993  Modification  Order). 

'  1993  Modiflcalioo  Order  Mt  220.  llDdar  Uw 
indcxad  nveaue  tnrt,  cuirtol  inlenst  uid  dWldaiul 
nvanuat  from  flligibi«  tnd  ioeliglblB  actlTltiM  far 
Mdl  qurtflr  an  Increflwd  or  dacmsai  by  ui 
•diiuenenl  Eftctor  provided  by  th«  Board.  Tlw 
adftutnMot  fadon,  which  ora  caiculaled  for 
McuzitiM  of  vuylng  duraUoor.  rapntuot  tfafl  ratio 
of  intaiaat  latu  on  Traasuiy  Mcuiiliea  in  tba  moat 
racenl  quaner  to  tboM  in  Saplember  ISas.  Sactlon 
20  subaidiariaa  u»e  tlM  adjuitmaDt  fdcTora  to 
"indox"  actuai  intenst  and  dividend  ravanuea 
baaed  upon  tlie  avatage  duration  of  tbair  eligible 
and  irMtigibla  aecuritlea  portfolioa. 

•ssnijsjiedsMi. 


niunbn-  of  transactions,  strategic 
significance,  and  so  on."* 

The  Board  has  recently  received 
petitions  from  trade  groups  and  tJthers 
urging  the  Board  to  increase  the  revenue 
limit  to  at  least  25  percent  of  total 
revenue.  Petitioners  argue  that  the 
Board  could  justify  a  higher  revenue 
limit  either  by  reinterpreting  "engaged 
principally"  more  consistently  with  the 
ordinary  meaning  of  "principal" — that 
is,  to  include  only  the  largest  or  majority 
activity — or  by  finding  that  a  higher 
level  of  revenue  does  not  yield  a  level 
of  activity  that  is  substantial. 

Proposed  Change  to  Kerenne  Limit 

The  Board  is  proposing  to  maintain 
the  revenue  lest  but  increase  the 
revenue  limit  from  10  percent  of  total 
revenue  to  25  percent.  Hie  Board  seeks 
comment  on  whethw  this  amended 
revenue  test  would  be  an  appropriate 
gauge  of  tmderwriting  and  dealing 
activity  for  purposes  of  section  20.  The 
Board  is  concerned  that  a  test  based  on 
assets  or  sales  volume  would  not  yield 
benefits — ^in  terms  of  greater  accuracy, 
ease  of  administration,  or  immunity 
from  manipulation — that  would  justily     ° 
the  costs  of  converting  compliance 
systems  to  a  new  test. 

The  Board  is  proposing  to  increase  the 
revenue  limit  based  on  its  supervision 
of  the  section  20  subsitliaries  over  a 
nine-year  period.  Based  on  this 
experienc»,  the  Board  now  believes  that 
the  limitation  of  10  percent  of  total 
revenue  it  adopted  in  1987,  without 
benefit  of  this  experience,  undidy 
restricted  the  underwriting  and' dealing 
activity  of  .section  20  subsidiaries  to  a 
level  that  fell  short,  and  continues  to  fall 
short,  of  substantia!  activity  and 
prindpel  engagement  for  purposes  of 
section  20. 

Furthermore,  the  Board  believes  that 
changes  in  the  prtxluct  mix  that  section 
20  subsidiaries  are  permitted  to  offer 
and  developments  in  the  secinities 
markets  have  affected  the  relationship 
between  revenue  and  activity.  When  the 
Board  initially  adopted  a  5-10  percent 
of  total  revenue  test  for  underwriting 
and  dealing  in  investment-grade 
commercial  paper,  mimitnpal  revenue 
bonds,  mortgage-backed  sectuities  and 


*  Securitiea  InduMtiy  Asa'rt  V.  Board  of  Gowrton 
of  the  Federai  Hatmve  System  S47  P.2d  090,  094 
(D£.  Or.  19SS).  For  example,  liie  New  Yorl  State 
Benkiiig  Dapartmeat  hai  interpreted  iu  "little 
G)aa».Staasall  Act,"  whicfa  contaioj  the  same 
"engaged  principally"  language  a<  uoion  20.  to 
allow  a  aacuiitiee  aMIiate  of  a  bank  to  bava  up  to 
29  peicant  of  ita  buaineea  activity  coosial  of 
underwriting  and  deeiing.  New  York  ariginally 
maaanred  activity  uaiog  an  ueei  (eat  but  baa  more 
recently  employed  a  revenue  teat  See  Latter  from 
Deputy  Superinlandent  Bairantaa  to  Paul  L.  Lee 
(May  4. 19MI. 


r.«»neiim«j  receivable  related  securities, 
the  Board  concluded  that  a 
"substantial"  level  of  engagement  in 
those  activities  would  gsnerally  yield 
levenuM  of  graatar  than  10  peioent  of 
total  ravenue.  Since  initially 
establishing  a  revenue  limit  of  10 
percent,  the  Board  has  expanded 
significantly  the  types  of  underwriting 
and  '<««H"E  activities  in  whii±  a  section 
20  subsidiary  may  engage,  most  notably 
in  the  1989  Orda  allowring  sactlan  20 
subsidiaries  to  tinderwrite  all  types  of 
d^t  and  equity  securities.  Nevertheless, 
the  Board  has  not  until  now  reexamined 
itii  assumption  about  what  level  of 
revenue  corresponds  to  a  substantial 
level  of  engagement  in  the  typea  of 
ineligible  securities  activitias  pannittad 
a  section  20  suhaldlary. 

In  feet,  the  Board's  eiqierienoe  shows 
that  the  relationship  between  gross 
revenue  and  underwriting  and  dealing 
activity  is  not  tlie  same  for  corporate 
debt  aecuritiee  and  other  securities 
approved  in  the  1989  Order  as  it  was  for 
iacurities  approved  in  the  1987  Order. 
A  given  level  of  activity  in  corporate 
dwt  and  equity  tutderwriting  and 
dealing  yields  substantlaUy  higher 
revenue  than  an  equivalsnt  amount  of 
activity  in  underwriting  and  dealing  in 
investment-grade  commercial  paper, 
munidpa]  revenue  bonds,  moxtgage- 
>w<'»^  aecurities,  and  consumo' 
receivable  related  securities.  For 
example,  bid/offer  spreads  on  many 
cxnporate  bonds  and  other  aecurities 
authorixed  for  dealing  in  the  1989  Order 
are  signiBcantly  widw  than  the  spreads 
on  the  aecurities  authorizad  for  dealing 
in  the  1987  Order.  Similarly, 
underwriting  fees  fior  those  securities 
auduntiasd  in  the  1S87  Order  aie 
significantly  smallw  than  fiaee  for  those 
securities  authorized  in  the  1989  Order, 
particularly  with  respect  to  equity 
securities  and  non-investment  grade 
d^  securities. '°  Put  another  way,  the 
Board  believes  that  (all  things  being 
equal)  a  company  that  maintained  a 
constant  level  of  acttvity  over  the  past 
nine  years,  but  shifted  its  product  mix 
from  those  authorized  by  the  1987  Order 
to  those  authorizad  by  the  1989  Order, 
would  have  seen  a  «<gnifir«nt  iiuaease 
in  ineligible  revenue. 

A  oonvarse  trend  appears  to  have 
developed  with  respect  to  eligible 
levenue,  where  market  changes  appear 
to  have  reduced  the  eligible  revenue 
derived  bom  a  given  level  of  activity.  As 
noted  above,  to  varying  degrees  over  the 
years,  prior  interest  rate  changes  have 
reduced  eligible  interest  revenue 


relative  to  ineligible  interest  revenue  for 
the  majority  of  companies  that  have 
elected  not  to  use  the  indexed  revenue 
test.  More  importantly,  with  respect  to 
eligible  revenue  derived  from  otner 
sources,  most  notably  biokaiage 
services,  increased  competititm  has 
diminished  revenue  as  a  fnnctitm  of 
activity. ' '  Lower  commissions  have 
required  companies  to  increase  voliune 
in  order  to  maintain  a  given  level  of 
eligible  ravenue. 

m  stun,  the  Board  believes  that  a 
section  20  subsidisry  company  that  (1) 
Maintained  a  steady  level  of  both  bank- 
eligible  and  ineligibla  securities  activity 
since  1987,  and  (2)  updated  its  product 
mix  to  include  what  the  Board  has 
interpreted  the  Bank  Holding  Company 
Act  to  allow,  would  have  seen  its  tne 
ratio  of  ineligible  to  total  revenue  more 
than  double. 

Finally,  the  Board  believes  that  this 
increase  in  the  revenue  Umit  would  net 
give  rise  to  the  potential  dangers  to 
commercial  banks  from  genual 
imdarwriting  activities  that  motivated 
the  Congress  to  enact  the  Glass-Steagall 
Act.  or  the  more  general  dangers  of 
affiliation  that  motivated  the  Congress 
to  enact  the  Bank  Holding  Company 
Act  The  Board  has  now  had 
considaireble  experience  supervising    . 
these  companies,  imd  believes  that  they 
have  operated  in  a  safe  and  sound 
manner.  Particularly  given  the 
safsguBids  of  the  examination  and 
reporting  process  and  increased 
emphasis  on  internal  risk  management, 
the  Board  believes  that  allowing  a 
section  20  subsidiary  to  Increase  to  25 
percent  the  amount  of  revenue  it  derives 
from  undowrititig  and  dealing  in 
iiuAigible  securities  would  not  pose 
significant  risk  to  an  affiliated  bank. 

By  order  of  Ifaa  Board  of  Gonnun  of  the 
Federal  Rasane  System.  July  31, 19ae. 
wnUaaW.WUas. 
Sscretaiy  qft/te  Booiti. 
[FR  Doc.  a»-l«S6e  Filed  8-1-08;  8:45  ami 


Fonnlloiw  of,  AcquMlions  by,  and 
Utr^un  of  Bank  Holding  Conipwtta* 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 


"See.  a^..  Inveetmud  Daaler'B  Dtgael  12  (Feb.  19. 
199SI;  lavaeonenl  Daelar'a  Olfaat  19  (Fatnaiy  15, 

laas). 


>  >  See.  e^,  Tlia  EcoaomiM  9  (AprU  IS.  19SS1 
("Commiaaiona  on  Uated  aecuritlea  ea  e  percentage 
oftbevalueoftiadain  theaa  instrumenta  bave 
fiaUen  from  7f>-90  beaia  polnts.in  tbe  aerly  19e0a  te 
below  40  beala  pointa.  Even  fcr  ovar-tbeKxianlBr 
trading  •  •  ■  letnraa  have  kUen  from  8(V-90  baaia 
polnla  to  around  20  baaia  pointa.") 


and  regulations  to  become  a  bank 
holding  company  and/or  to  aajuire  the 
assets  or  the  ownership  of.  control  of.  at 
the  power  to  vote  shares  c^  a  bank  or 
bank  holding  crannany  and  all  ol  the 
banks  and  nonbanldng  companies 
owned  by  tbe  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  wall 
as  other  related  filings  required  by  the 
Board,  are  available  nv  immediate 
inspection  at  the  Federal  Raaarre  Bank 
indicated.  Once  the  application  has 
been  sccepted  for  processing,  it  will  also 
be  available  fior  inspection  at  the  offices 
of  the  Board  of  Ckivemors.  Interested 
persons  may  express  their  views  In 
writing  on  the  standards  entuneratsd  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
propoeal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  alao 
Includes  whether  tne  scquisitiaa  of  the 
nonbanking  company  ccmplies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  (ximpany  can  "reasonably 
be  expected  to  produce  benefila  to  the 
public,  such  as  greater  convenience, 
incressed  competition,  or  gains  in 
efficieni^,  that  outweigh  passible 
adverse  efiiscts,  such  as  undue 
cxmcentratlon  of  reeourcas,  decreased  or 
unfeir  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  leesons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  bet  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented^ at  a  hearing,  and  indicating 
how  the  party  txmunenting  would  be 
aggrieved  by  approval  of  the  proposal 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unleaa  odierwiBa  noted,  comments 
regarding  each  of  these  applications 
must  be  raceived  at  the  Reaerve  Bank 
indicated  or  die  offic»s  of  the  Board  of 
Govamors  not  later  than  August  29, 
1996. 

A.  Federal  Riiaui  is  Bank  of  Cliicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalla  Street,  Chicago,  Illinois 
60690: 

1 .  lewis  Muiagement  Company. 
Morris,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  19.82 
percent  of  the  voting  shares  of  Illinois 
Valley  Bancorp,  Inc.,  M(»Tis,  Illinois, 
and  thereby  indirectly  acquire  Grundy 
County  National  Bank,  Monis.  Illinois. 

2.  TVI  Financial  CorporatiOB. 
Chicago,  Illinois;  to  become  a  bank 
hoUiing  company  by  acquiring  100 
percent  of  the  voting  shares  of  Security 
Chicago  (Corporation,  Chicago,  Illinois, 
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and  thereby  indirectly  acquire  First 
Security  Bank  of  Chi^go,  Chicago, 
nUnois. 

Board  of  Govemon  of  the  Fsdarai  ReMnrs 
SyMem,  July  30, 1996. 

Deputy  Secmary  of  the  Botad 

IFR  Doc  96-19788  filed  8-2-96;  8:4S  ami 


GQIERAL  SERVICES 
AfMHNISTnATION 

FMmsI  AequiaHion  Policy  DMakm, 
FAR  Seer^M;  Slocking  Change  of  a 
I  Fofm 


aqbky:  General  Services 
Administiatian. 
action:  Notice. 


MJMURV:  The  Graeral  Services 
Administration/FAR  Secretariat  is 
changing  the  stocking  of  tlie  ibUowing 
Standard  form  ttecause  of  low  user 
demand:  SF  1410,  Abstract  of  Offars— 
Continuation. 

Since  this  form  is  now  authorized  for 
local  reproduction,  you  can  obtain  the 
updated  camera  copy  in  two  ways. 
On  the  internet.  Address:  http// 

www.gsa.Kov/fbmis,  or. 
From  CAKM,  Attn.:  Barbara  Williams, 

(202)  501-0581. 
KM  FURnCn  MFOflMATKM  (XJNTACT:  Far 
Secretariat,  (202)  501-4755. 
DATES:  ERective  August  S,  1996. 

Date:  August  26, 1996 
Baiban  M.  WilHa^ 

Deputy  Standard  and  Optional  Fonns 
Management  Officer. 

[FR  Doc  96-19738  FUod  8-2-96;  8:45  ami 


OEPARTMSIT  OF  HEALTH  AND 
•UMAN  SERVICES 

AQsncy  tor  lleeltti  Care  Policy  and 


Contract  Revlaw  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  advisory 
subcommittee  scheduled  to  meet  during 
the  month  of  August  1996: 

Name:  Subcommittee  on  Requeit  fbr 
Proposal  No.  AHCPR-96-0006,  A  Study  of 
Qinical  Decision  Support  Systems  (CDSS) — 
Status,  Usage,  and  Baniers  to 
implementation. 

Date  and  Time:  August  14, 1996, 9M> 
8.m.-5:00  p.m. 


Place:  Agency  far  Health  Care  Policy  and 
Raaeaicta,  Executive  OCBcs  Center,  8tfa  Floor 
ConJennce  Roan.  2101  East  Jefhrson  Street. 
RockvUle,  Maryland  208S2. 
This  meeting  will  be  closed  to  the  public. 
Purpose:  The  Sulxx>nunittee's  charge  is  to 
provide,  on  behalf  of  the  fiealth  Care  Policy 
and  Research  Cbntracta  Review  Committee, 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator.  Agency  for  Health 
Care  Policy  and  Research  (AHCPRl.  regarding 
[    the  scientific  and  technical  merit  of  contract 
proposals  submitted  in  respooae  to  a  specific 
Request  for  Proposals.  The  purpoae  of  this 
two-year  contract  is  threefold:  (1)  To  identify 
vendors  of  CDSS  and  describe  the 
characterisUcs  of  these  cormnercially 
available  systems,  including  the  soiuoes  of 
the  medical  Imowledge  embedded  or 
accassed  by  the  CDSS  and  the  extant  to 
which  they  integrate  AHCPR's  Clinical 
Practice  Cuidelines  and  other  guidelines;  (2) 
to  describe  the  health  care  eaviroiunents  in 
the  CDSS  are  ntiUzed  and  the  extent  to  which 
these  nstanu  are  integrated  with  other 
clinical  information  systems  in  these 
enviroiunents;  and  (3)  to  describe  the 
perceptions  regarding  barriers  to  the 
wiilespread  adoption  and  use  of  CDSS. 

Agenda:  The  session  of  the  Subcommittee 
will  be  devoted  entirely  to  the  teclmical 
review  and  evaluation  of  contract  proposals 
submitted  in  response  to  the  atxive 
referenced  Request  for  l^posal.  The 
Administrator,  AHCFR,  has  made  e  formal 
determination  that  this  meeting  will  not  be 
open  to  the  public.  Tliis  is  necessary  to 
protect  the  nee  exchange  of  views  and  avoid 
undue  interference  with  Committee  and 
Department  operations,  and  safeguard 
confidential  proprietary  information  and 
personal  information  concerning  individuals 
associated  with  the  proposals  tlut  may  be 
revealed  during  the  sessions.  This  is  in 
accordance  with  section  ia(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C  Appendix 
2.  Department  regulations,  45  Cf^  section 
11.5(a)f61.  and  procurement  regulations,  48 
C3T?  section  315. 604(d).  Anyone  wishing  to 
obtain  informatioo  regarding  this  meeting 
should  contact  Sharon  Williams,  Office  of 
Management,  Contracts  Management  StaS, 
Agancy  for  Health  Care  Policy  and  Research, 
Executive  Office  Center,  2101  East  Jefferson 
Street.  Suite  601 ,  RockvUle,  Maryland, 
20852.  (301)  594-1445. 

Oetsd:  July  29, 1996. 
diaail  K.  Gana, 
'  Administrator. 
(FR  Doc  96-19802  Filed  8^2-96:  8:45  ami 


Canters  tor  Piiiass  Control  ar>d 
Prevention 

(30OAV-171 

Agency  Fonns  Undergoing  Papennorfc 
Reduction  Act  Review 

The  Centere  for  Disease  Control  and 
PrevenUon  (CDC)  publishes  a  Ust  of 


information  collection  requests  under 
review  by  the  OiBce  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Pajjerwork  Reduction  Act  (44  U.S.C 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  BuiltUng,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  mthin  30 
days  of  this  notice. 

The  following  requests  have  been 
submitted  for  review  since  the  last 
publication  date  on  Jidy  18, 1996. 

Propoaed  Pnqecl 

1.  Monthly  Vital  Statistics  Report— 
(0920-0213)— Extension— The 
compilation  of  national  vital  statistics 
dates  back  to  the  beginning  of  this 
century  and  has  been  conducted  since 
1960  by  the  Division  of  Vital  Statistics 
of  the  National  Center  for  Health 
Statistics.  CDC.  The  collection  of  the 
data  is  authorized  by  42  U.S.C.  242k. 
The  Monthly  Vital  Statistics  Report 
provides  estimates  of  monthly 
occurrences  of  births,  deaths,  infant 
deaths,  marriages,  and  divorces 
following  the  end  of  each  month. 
Similar  data  have  been  published  since 
1937,  and  are  the  sole  source  of  these 
data  at  the  national  level.  The  data  are 
widely  used  by  the  Department  of 
Health  and  Human  Services  and  by 
other  government,  academic,  and 
private  research  organizations  in 
tracking  changes  in  trends  of  vital 
events.  The  data  are  essential  to  the  U. 
S.  Bureau  of  the  Census  as  input  to  their 
various  population  estimates.  They  are 
also  used  each  month  by  the  Bureau  of 
Economic  Analysis,  Dejjartment  of. 
Onnmerce,  to  extrapolate  an  element  of 
the  Cross  National  Pitiduct. 

Respondents  for  the  Monthly  Vital 
Statistics  Report  and  the  Monthly 
Report  on  Marriages,  Divorces  and 
Annulments  are  registration  officials  in 
each  state,  the  District  of  Columbia,  and 
New  York  City.  Respondents  for  the 
Monthly  Marriage  and  Divorce 
Statistical  Report  forms  are  60  local 
(county)  officials  in  New  Mexico  who 
record  marriages  occurring  and  divorces 
and  annulments  granted  in  each  coimty 
of  New  Mexico.  There  are  no  direct 
costs  to  respondents;  the  data  are 
routinely  available  in  each  reporting 
office  as  a  by-product  of  ongoing 
activities. 


State  (ei^stialion 
State  leyialialion 
County  legialrallon 
Fonns  . .-.. 


oMcWs:  MonWy  Vllal  Staanica  ftaport 


MonMy  Rapoit  on  Maniaoes.  Dtyoreaa,  and  Anmimanls  ... 
oflkMs:  New  Mexico:  Monthly  Mantags  and  DIvarce  StaMlcal 


Nwnbarol 


60 


Number  ol 


12 


Avg^budaiV 
raaponae 
(kitn.) 


ai 


ai 


The  total  burden  hours  is  197. 

Dated'  July  29, 1996. 
WUaw  G.  lebaaasi, 

AcUng  Associate  Director  for  Policy  Planning 
and^nluation.  Center*  fdr  Disease  Caatml 
and  Pimention  (CDC). 
(FR  Doc  96-19790  Filed  8-2-96;  8:45  ami 


Admlnlatration  for  CMMran  and 


SulMniealon  for  OMB  Revieen 
Coinnient  Ret|iieet 

Title-.  Integrated  Review  Schedule. 
OMB  No.:  0970-0035. 
Description:  State  agencies  are 
required  to  perform  quality  control 


review  for  the  AFDC,  Food  Stamp,  and 
Adult  Assistance  Programs.  The 
Integrated  Review  Schedule  is  jointly 
designed  and  used  by  ACF  and  FCS. 
The  schedule  serves  as  the 
comprehensive  data  entry  form  fdr  all 
active  quality  control  reviews  in  these 
prtigrams. 
Respondents:  State  governments. 


Annual  Buhdbj  estimates 

Inatnjmant 

Ntanberof  raapondents 

NumtiefrtfMgoirBes  per 
respondent 

Average  burden  houra  par 
reiponae 

Total  burden  hoin 

ACf=-43S7 

S6M0 

1 

1 

56,000 

Estimated  Total  Annual  Burden 
Hours:  55,000. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Admini^ration  for 
Children  and  Fanulies,  Office  of 
fnformation  Services,  Division  of 
InfcvmaUcm  Resource  Management 
Services,  370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
documoit  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  eflect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proj)osed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W..  Washington,  D.C  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  July  30, 1996. 
BobSaigia. 

Acting  Reports  Ctearance  Officer. 
(FR  I30C  96-19808  Filed  B-2-96;  8:45  am) 
ssista  oooa  4ia4-ai-a 


Submleaion  tar  OMB  Review; 
Commerrt  Request 

Title:  Early  Head  Start  Evaluation. 

OMB  No. :  New  Request 

Description:  The  Head  Start 
Reauthorization  Act  of  1994  established 
a  special  initiative  creating  funding  for 
services  for  families  with  Infants  and 
toddlers.  In  response  the  Administration 
on  Children,  Youth  and  Families 
(ACYF)  designed  the  Early  Head  Start 
(EHS)  program.  In  September,  1995, 
ACYF  awarded  grants  to  68  local 
programs  to  serve  femilies  with  in&nts 
and  toddlers. 

EHS  programs  are  designed  to 
produce  outcomes  in  four  domains:  (1) 
Child  development,  (2)  bmily 
development,  (3)  staff  development  and 
(4)  conmiunity  development.  The 
Reauthorization  required  that  this  new 
initiative  t>e  evaluated.  To  study  the 
effect  of  the  initiative  ACYF  awarded  a 
contract  through  a  competitive 
procurement  to  Mathematics  PoUcy 
Research,  Inc.  (MPR)  with  a  subcontract 
to  Columbia  University  Center  for 
Young  Children  and  Families. 
Evaluation  will  be  carried  out  from 
October  1, 1995,  through  September  30, 
2000.  Data  collection  activities  that  are 
the  subject  of  this  Federal  Register 
notice  are  intended  for  the  Grst  phase  of 
the  EHS  evaluation. 


The  sample  for  the  child  and  family 
assessments  will  be  approximately 
3,400  bunilies  who  indude  a  pregnant 
woman  or  a  child  under  12  months  of 
age,  in  17  EHS  study  sites.  Each  bmily 
will  be  randomly  assigned  to  a 
treatment  group  or  a  control  gnnip.  The 
sample  for  the  child  care  assessments 
will  include  the  primary  child  care 
provider  for  the  focal  child  in  each  of 
the  3,400  study  sample  families.  The 
sample  for  the  staff  assessments  will  be 
all  EHS  staff  who  have  contact  with  the 
study  children  and  families.  The 
surveys  and  assessments  virill  be 
conducted  through  computer  assisted 
telephone  interviewing,  peadl  aiui 
paper  self-administered  quesUoimaires, 
structtired  observations  and 
videotaping.  All  data  collection 
instruments  have  been  designed  to 
minimize  the  burden  on  respondents  by 
minimizing  interviewing  and 
assessment  time.  Participation  in  the 
study  is  voluntary  and  confidential. 

The  information  will  be  used  by 
government  managers.  Congress  and 
others  to  identify  the  features  and 
evaluate  the  effectiveness  of  the  EHS 
program. 

Respondents:  Applicants  to  the  Early 
Head  Start  Program,  child  care 
providers  for  Early  Head  Start  bmilies 
and  Early  Heed  Start  staff. 
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Annual  BuRoei  Estimates 


InsUuntenls 


Numbw 
of  re- 
spond- 


NwntMT 
olm- 


per  re- 
spondent 


Avotage 

burden 

houreper 


Total  bur- 
den 
hours 


14  Montti  Parent  Interview.  ChIM  Assessment  Prolooal  and  Video-taping  Protocol ... 

Parent  Services  Follow-Up  Interview— HSFIS 

Parent  Services  Fdlow-Up  Interview — Primary  Caregiver  _ „,. „.. 

Child  Care  Provider  Interview— Child  Care  Centers  . 


CMd  Care  Provider  Interview— Family  Day  Cara  a  RetaDva  Prtwidan 

CMd  Care  Observation  Pretocol „ 

StafI  Questionnaire 


3.230 
3,400 
3,298 

478 
1,022 
1,261 

170 


2£ 
1.2 
33 

S 

2 
S 


8,075 
4,080 
2.737 
120 
511 
2,522 


Sstimated  Total  Annual  Burden 
Hours:  18,130  hours. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services.  370  L'EnfanI  Promenade,  S.W., 
Washington,  D.C.  20447.  Attn;  ACF 
Reports  Clearance  OfBcw. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30  to 
60  days  after  publication  of  this 
document  in  the  Federal  Sagiater. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Proiect.  725  17th  Street. 
N.W..  Washington,  D.C  20503,  Attn: 
Ms.  Wendy  Taylor. 

Deled:  hily  30, 1996. 
BabSaigis. 

Acting  Reports  Cleamnce  Officer. 
IFR  Doc  96-19809  Filed  8-2-96:  8:45  ami 


Food  and  Drag  Administiatlon 
(l>ociialNaS40-«SS71 

Enzyme  Technical  Asaociation;  Filing 
of  PalWon  for  Afllmiation  of  GRAS 


AOBtCY:  Food  and  Drug  Administration. 

HHS. 

ACnOK  Notice. 

BUMMAIW:  The  Food  and  Drug 
Ailministiation  (FDA)  is  amending  the 
filing  notice  for  a  petition  (GRASP 
3G0016)  filed  by  the  Enzyme  Technical 
Association  (formerly  the  Ad  Hoc 
Enzyme  Technical  Committee).  The 
document  proposed  to  affirm  that 
certain  enzyme  preparations  from 


animal,  plant,  and  microbial  sources  are 
generally  recognized  as  safe  (GRAS)  as 
direct  human  food  ingredients.  This 
amendment  proposes  to  affirm  that 
caibohydrase  and  protease  enzyme 
preparations  from  Bacillus 
amyloliquefaciens  are  GRAS  as  direct 
human  food  ingredients. 

Comments  by  October  21. 1996. 
I:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drag 
Administration.  12420  Parklawn  Dr.. 
tm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  S.  Kahl,  Center  for  Food  Safety 
and  Applied  NutriUon  (HFS-206).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3101. 
SUPPLaCNTARY  INFORMATION:  In 
accordance  with  the  pr(M:edures 
described  in  §  170.35  (21  CFR  170.35), 
the  Ad  Hoc  Enzyme  Technical 
Committee  (now  the  Enzyme  Technical 
Association),  c/o  Miles  Laboratories, 
hic,  1127  Myrtle  St.,  Elkhart,  IN  46514, 
submitted  a  petition  (GRASP  3GO016) 
requesting  that  the  following  enzyme 
preparations  be  affirmed  as  GRAS  for 
use  in  fixxl: 

1.  Animal-derived  enzyme 
preparations:  Catalase  (bovine  liver); 
lipase,  animal:  pepsin;  rennet;  rennet, 
bovine;  and  trypsin. 

2.  Plant-derived  enzyme  preparations: 
Bromelain:  malt;  and  papain. 

3.  Microbially-derived  enzyme 
preparations:  Aspergillus  niger,  var. 
(lipase,  catalase,  glucose  oxidase,  and 
carbohydrase);  B.  subtilis,  var. 
(carbohydrase  and  protease  mixtures): 
Rhizopus  oryzae  (cartwhydrase);  and 
SacchoTomyces  species  (carbohydrase). 

In  the  Federal  Register  of  April  12. 
1973  (38  FR  9256).  FDA  published  a 
notice  of  filing  of  this  petition  and  gave 
interested  persons  an  opportunity  to 
submit  comments  to  the  Dockets 
Management  Branch  (address  above). 
The  petition  was  amended  by  notices 
published  in  the  Federal  Register  of:  (1) 
June  12. 1973  (38  FR  15471).  proposing 


affirmation  that  microbially  derived 
enzyme  preparations  (carbohydrase. 
lipase,  and  protease)  from  A.  oryzae  are 
GRAS  for  use  in  food;  (2)  August  29, 
1984  (49  FR  34305).  proposing 
affirmation  that  the  enzyme 
preparations  ficin,  obtained  from 
species  of  the  genus  Fi'cus  (fig  tree),  and 
pancreatin,  obtained  from  bovine  and 
porcine  pancreas,  are  GRAS  for  use  in 
food;  and  (3)  June  23,  1987  (52  FR 
23607).  proposing  affirmation  that  the 
enzyme  preparation  protease  from  A. 
niger  is  GRAS  for  use  in  food.  In  the 
June  23, 1987,  notice.  FDA  also  noted 
the  petitioner's  assertion  that  pectinase 
enzyme  preparation  from  A.  niger  and 
lactase  enzyme  preparation  from  A. 
niger  are  included  under  carbohydrase 
enzyme  preparation  from  A.  niger,  and 
that  invertase  enzyme  preparation  from 
Saccharomyces  cerevisiae  and  lactase 
enzyme  preparation  from 
Kluyvemmyces  marxianus  are  both 
included  under  carbohydrase  enzyme 
preparation  from  species  of  the  genus 
Saccharomyces.  The  agency  further 
noted  that,  therefore,  pectinase  enzyme 
preparation  from  A.  niger,  lactase 
enzyme  preparation  from  A.  niger, 
invertase  enzyme  preparation  from  S. 
cerevisiae,  and  lactase  enzyme 
preparation  from  K.  marxianus  were  to 
be  considered  part  of  the  petition. 
Interested  persons  were  given  an 
opportunity  to  submit  comments  to  the 
Diockets  Management  Branch  (address 
above)  on  each  amendment. 

Under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (sec.  409(b)(5)  (21  U.S.C. 
348(b)(S))).  and  the  regulations  for 
affirmation  of  GiiAS  status  in  $  170.35, 
notice  is  given  that  the  Enzyme 
Technical  Association  has  submitted  a 
further  amendment  to  its  petition 
(GRASP  3G0016).  The  amendment 
proposes  that  carbohydrase  and  protease 
enzyme  preparations  from  B. 
amyloliquefaciens  be  affirmed  as  GRAS 
for  use  as  direct  human  food  ingredients 
based  on  the  taxonomic  separation  of  B. 
subtilis  and  B.  amyloliquefociens  in 
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1987.  The  amendment  has  been  placed 
on  display  at  the  Dockets  Management 
Branch  (addross  above). 

Any  petition  that  meets  the 
requirements  outlined  in  21  CFR  170.30 
and  §  170.35  is  Sled  by  the  agency. 
There  is  no  profiling  review  of  the 
adequacy  of  data  to  support  a  GRAS 
conclusion.  Thus,  the  filing  of  a  petition 
for  GRAS  affirmation  should  not  be 
interpreted  as  a  preUminary  indication 
of  suitability  for  GRAS  affirmation. 

The  agency  has  determined  under  21 
CFR  2S.24(b)(7)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efiiBCt  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  enviromnental  Impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
October  21, 1996.  review  the 
amendment  and  file  comments  with  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
should  be  filed  and  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 


document.  Comments  should  Include 
any  available  information  that  woiUd  be 
helpful  in  determining  whether  the 
substance  is.  or  is  not,  GRAS  for  the 

E reposed  use.  Received  comments  may 
B  asen  in  the  office  above  between  9 
a.m.  and  4  pan.,  Monday  through 
Friday. 

Dated:  July  2. 19*6. 
Alan  M.  Rubs. 

Director,  Office  ofPrenutHat  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
IFR  Doc.  96-19743  Piled  8-2-96;  8:45  am) 
■LUNS  OOOa  4M»-*t-F 


(OoohalNa98N-02B7] 

Hol(mann-La  Roclie,  Inc.,  et  al.; 
Withdrawal  of  Approval  of  87  New 
Drug  AppUcatlona,  18  Abbreviated 
AntlMoUc  Drug  Applications,  and  103 
Abbreviated  New  Drug  Applications 

MEHCf.  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


at—MWY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawring 
approval  of  87  new  drug  appUcations 
(NDA's),  18  abbreviated  antibiotic 
applications  (AADA's),  and  103 
abbreviated  new  drug  applications 
(ANDA's).  The  holders  of  the 
appUcations  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

BTECT1VE  DATE:  September  4, 1996. 
FOR  FURTHER  MFOAMATION  CONTACT:  Lola 
E.  Batson,  Center  for  Drug  Evaluation 
and  Research  (HFD-7),  Food  and  Drug 
Administration,  7500  Standlsh  PI., 
Rockville,  MD  20855,  301-594-1038. 
SUPPI^MBaARY  INFOflMATKJN:  The 
holders  of  the  applications  listed  in  the 
table  in  this  document  have  informed 
FDA  that  these  drag  prtxlucts  are  no 
longer  marketed  and  have  requested  that 
FDA  withdraw  approval  of  the 
applications.  The  applicants  have  also, 
by  their  request,  waived  their 
opportunity  for  a  hearing. 


AppHcadon  no. 

NDA6-54  - 

NDA  &-319 

NDA  6-135 

NDA  6-213 

NDA  6-215 

NDA  6-333  -.... 

NDA  6-386  

NDA  6-686  -. 

NDA  6-911  

NDA  8-082  _. 

NDA  8-856 

NDA8-9S1 

NDA  9-008  

NDA  9-115  

NDA  9-220  

NDA  9-268 

NDA  9-296  

NDA  9-309  

NDA  9-434  

NDA  9-750  

NDA  10-291  

NDA  10-599  

NDA  10-670  

NDA  10-710 

NDA  10-776  

NDA  10-911  -. 


Dnig 


Appicant 


Progstigmin  (neostigmine  bromide  solution)  OpUialmlc  So- 

kilion,  5%. 
ParHopaque  (iophendylaie)  Injection _ 


FoicAcid  . 


Propylthiouracil  Tat>lets  

Delphicol  Tablets  and  Solution r. 

Syrnphyiate  (itieophylina  aodkjm  glyclnata)  Bbdr  . 

MoHron  Liquid 


Dramamine  Liquid 

Sullisoxazale  Syrup/Pedtatric  Suspension 

Propion  Gel - 

Miontin  500  mMigram  (mg)  I 
Pagitane  HCI  Tablets  . 


Salpix  Contrast  Medum  ._. 

Serpasil  TabMs  and  Elixir  . 
Di-lscpacin __. 


Choledyl  TobMs,  Pedotric  Synp,  and  Elixir, 

Serpasil  Aprasdna - 

DiooosH  CWy 


Serpaal  Parertaral  SoiuHon  . 
Vaknid  Oapsiias.  500  mg  .... 
Cortiil  SoliMe  Parenteral  ..... 
Trrt  Fitntab _. 


ORINASE  Tablets  . 


Totaron  Tablets  and  Suspension  .. 
DELTA-CORTEF  Eye  Drops.  S.S. 
BUCLAOIN-S  Tablets  


lann-La  Roche,  Inc.  340  Nngsland  St.,  NuHey.  NJ 

07110-1199. 
Alcon  Laboratories,  Inc.  6201  South  Freeway,  Fort  Worth, 

TX  76134-2099. 
LMy  Research  Laboratories,  Lilly  Corporate  CeMar, 

Indanopois,  IN  46285. 
Do. 

Lederie  Laboratories.  Pearle  River,  NY  10965. 
Central  Pharmacauticais,  Inc.,  120  East  TTiird  St.,  Sey- 
mour, IN  47274. 
Schering-Plough  Corp.,  110  Allen  Rd.,  P.O.  Box  276.  Ub- 

erty  Comer,  NJ  07938-0276. 
RichardsorvVicte,  Inc.,  One  Far  Mil  Crossing,  ShaKon, 

CT  06484. 
Roche  Pharmaceuticals,  340  Kingsland  St.,  Nuttey.  NJ 

07110-1199. 
Wyeth-Ayerst  Laboratories,  P.O.  Box  8299.  Phitade^yia. 

PA  19101-8299. 
Patlce-Oavis  Pturmaceutical  Research.  2800  Plymauth 

Rd.,  Ann  Attxjr,  Ml  48105. 
Lily  Research  Laboratories. 
The  R.  W.  Johnson  Pharmaceutical  Research  Institute,  RL 

20e.  Box  300.  Raritan.  NJ  08869-0602. 
Ctie-Qeigy  Corp..  556  Ktoms  Ave.,  Summit.  NJ  07901. 
Consolidated  Midtand  Corp.,  16-20  Main  St.,  Brewster, 

NY  10509. 
Parke-Davis  Pharmaceutical  Research. 
Clba-Geigy  Corp. 
Glaxo,  Inc.,  Five  Moore  Dr.,  P.O.  Box  13358,  Research 

Triangle  Park.  NC  27709. 
Ciba-Qeigy  Corp. 
LHIy  ftosaarch  Laboratories. 

Ptizar,  Int.  235  East  42d  St..  New  York,  NY  10017-6755. 
f*annaceutical  Products  Division,  Abbott  Laboratories. 

One  Abbott  Part<  Rd  ,  AWx)t!  Pari<,  IL  60064-3500. 
The  Upiohn  Co.,  700  Portage  Rd..  Kalamazoo.  Ml  49001- 

0199. 
Walace  Laboratories.  Cranbury.  NJ  06512. 
TheUpiohnCo. 
Zaneca.  1800  Concord  Pice.  WHmJnglan.  DE  19887. 
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Applctfoo  no. 


Onig 


NDA  11-078 

NDA  11-837 


NOA  11-878  . 
NDA  13-157  . 
NOA  13-421  . 


NOiA  1^173  . 
NOA  15-148  . 

NDA  16-001  . 

NOA  1S-144  . 

NOA1S-287  . 

NOA  18-749  . 
NDA  16-784  . 
NOA  16-802  . 
NOA  16-864  . 
NOA  16-808  . 
NOA  17-228  . 
NDA  17-421  . 

NDA  17-608  . 


NDA  17-701  . 

NOA  17-780  . 

NOA  17-027  . 

NDA  17-828  . 
NDA  18-370  . 


NDA  18-382  . 
NOA  18-386  . 
NDA  1S-4S6  . 

NDA  18-457  . 
NDA  18-624  . 

NDA  18-527  . 
NDA  18-630  . 
NOA  18-640  . 
NOA  18-541  . 
NDA  18-642  . 
NDA  18-606  . 


NDA  18-633  . 
NDA  18-666  . 
NDA  18-747  , 


NDA  18-777 
NDA  18-778 
NDA  18-928 
NOA  18-964 
NOA  19-006 
NDA  19-046 
NDA  19-^1 
NDA  19-443 
NDA  19-456 

NDA  19-564 
NOA  19-566 
NOA  19-603 
NDA  50-003 
NDA  50-069 
NOA  50-072 


TtwuMMki  Synv . 
AtphaOvmw 


8«rp— «  EUctrte  . 
Anhydron  TibWs . 


Praiialazira  Oral  Sutpanaion 

Colgita  MFP  FlourMa  TooVipaali  

B0IZTHIAZIOE  Tittatt,  26  mg  ant  50  mg  . 


21  lAOTi 
StMMKOntTibWs 


NatnMi212AS0T«bWi  . 
NoriMlrin  FE  2JS/50  TiMsts  . 
Uknt  Craan . 


aORBITfMTE  SA  TtbMs.  40  mg  . 

Annahax  HaxacMoraphara  Liquid  Soap  Raady  to  Um 

I  '  ■*  -    ■      ■  ■        -  -      -        .  1  ...  J       •     ■ 

mipc— 1>  HywjuBuiioB  viyKBon  ....^.»— —.^.-.m^ ....... ^ 


MpMaViato 

Baltanidfw  Strata  TiHaK  . 


■  ■  ■      ■     III     * '    ■ '   ■  ■    •■ 

I  MiMwaia  nyvocnionaa  infacaon 

Hapaffin  Scwfcifn  tn)ac8on 

GtoMi  21nc  Inauin  Infaclion  .„,.,„^^ 

Prelafnina  Zinc  Inauin  Suspeniion  . 
FMcaamide  Tablals,  20  mg  and  40  mg  . 


Samienle  PuiRed  Pofk  Prompt  Inauin  Zinc  Suapanaion  ... 
Ubalania  PwMad  Baat  Eidsndad  Inauin  ZkK  Suapanaion 
MCATIN  AnMungai  Spfay  Powdar 


MICAT1N  AnWungai  Shaicer  Potwiar  . 
Puriiad  Inauin  SamSanla  .«..«..»•.«_ 


PuMad  InaiAi  Ullialenia . 

Ragular  Mln  II 

Lanle  Hadn  M 

NPHUednll  


Protamlna,  Zinc,  and  ianljn  . 
AiuMktne  Oral  Suapenaian  . 


RbocH  PuMjIes  . 
FfeodI  Injection  . 


laodor  Tnwaule  Capaulea 

Notnm  L _ „ 

Nominn 

Panluaa  Controlled  Retease  Suspension 

0.2%  Udocaine  HydrocMonde  In  5%  Dextrose  tt^adian 
Bralyium  Toaytala  in  SK  Oexinse  Iniadian  .___„_.. 


NoMHn  7W30 

Sodium  Bicardonata  Infection  . 
Pindac  Pulvules  


Anilnoayn  II  wil^  Sectratytes  in  Oextroae  ln|eclion  

Ainjnaayn  II 5%  in  25%  Dextrose 

DacatM „ _.. 

Eiyttmcin  Stearats-SuKas  Fkntati/iEcyttiraniid  Flmtab 
TAO  Ctiawable  TatiMs  ,._ 


WyaVvAyarat  Labotakirtaa. 

SolalBamaa  Ittnd.  810  Mhr  Rd..  Simyvals,  CA  94086- 

520a 
Cfca  Oalgir  Corp. 
Uly  Raaaartfi  Laboraloftaa. 
nhooa  Pomanea  Rarer  Ptiarmi«i<iaia.  Inc.,  500  Areola 

Rd..  P.O.  Bm  1200.  CaBag««a,  PA  19426-0107. 
TP/wm  nyaiai  unomonaa. 
Calgal»Palnio«»e  Co.,  P.O.  Box  1343, 900  RIvar  Rd.. 

PtscMamy.  NJ  08866-1343. 
Sotray  PhawnaoauMcala.  001  Sawyer  Rd.  MaiiaBa.  QA 

^oo6^ 

Alargan,  2S2S  DvfMint  Dr..  P.a  Box  19634,  Imne,  CA 

92713-0634. 
Sawage  UAorakxIaa.  DMaion  01  Atoia.  Inc..  60  Bayfa 

Rd.MaMto.  NY  11747. 
Paifca  Diria  Phannaceutlcal  naseaich. 
HodnwvLaRoche,  Inc. 
ParteOaida  Phamitautlcal  Raaaareh. 
Do. 
Do. 


TTm  OW  Corp.,  16191  North  SooOadaie  Rd.,  Scottsdala, 

AZ  8626a 
Fupaann  USA,  Inc  Pailoray  Notft  Canlar.  Three  Paih- 

««y  North,  Deetield,  IL  60015-2548. 
HoHiranvUi  Roche,  Inc 
MedDO  Rnaarch,  Inc.,  P.O.  Box  13886,  Reaaaich  Trt- 

angle  Paifc,  NC  27709. 
Mamotlanal  Medfcatlon  Systama,  Ud.,  1886  Santa  An«a 

Ave.,  South  e  Monte,  CA  91733. 
PhamaoauMcal  Spedalsi  Asaodatas,  9862  Cowdan  St, 

PhialatiWa,  PA  19115. 
Novo  NotdWi  Phannacautlcals,  Inc.,  100  Overtook  Center, 

auita  200.  Princeton.  NJ  08540-7810. 
Oa 

Superharm  Corp.,  600  Corporate  Dr.,  suite  520,  Fort  Lau- 
derdale. FL  33334. 
Novo  Nordlsit  Pharmaceuticals,  Inc. 
Do. 
Advanced  Care  Products,  Ortho  Pharmaceutical  Corp., 

Rattan,  NJ  08889. 
Do. 
Brialol4ilyers  Squfeb,  P.O.  Box  4600,  Princeton.  NJ 

08643-4600. 
Do. 

Lay  Reeearch  Laboratories. 
Da 
Oo.  . 
Do. 
Kst>i  Pharmada.  do  Adria  Loborotoriee,  P.O.  Box  16529, 

Cokimbus,  OH  43216-6529. 
Uty  Research  Laboratories. 
Do. 
CIBA,  Mack  WoodbtWge  II,  581  Main  St,  Woodbridgs,  NJ 

07095. 
Novo  Nordisk  Pharmaceulk»ls,  Inc. 
Oo. 

Fisons  Corp.,  P.O.  Box  1710,  Rochester,  NY  14603. 
Abbott  Laboratories. 
Oo. 

SdMriiv  Corp.,  Galtoping  HHI  Rd.,  Kanilworth.  NJ  07033. 
Novo  NordMc  Phannaceulicals,  Inc 
Abbott  Laboratories. 
Leo  PharmaceutKai  Products,  Ltd.  A/S,  55  industriparitan, 

DK-2750  Balenip  Denmaifc. 
Abbott  Laboratories. 
Do. 

my  Research  Laboratories. 
Abbott  Laboratories. 
Ptzar,  liK. 
Wyath  Ayersl  Laboratories. 
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AppKctfion  no. 

NOA  50-126  

NOA  50-196  

NDA  50-301  

•NDA  50-371  

NOA  50-481  

NDA  50-523  

NDA  50-699  

AADA  60-075 

AAOA  60-097 

AAOA  60-281  ...... 

AAOA  60-282 

AADA  60-576 

AAOA  60-687 

AAOA  60-726  

AADA  60-728 

AADA  60-877 

AAOA  61-815  

AADA  61-836  

AAOA  61-898  

AAOA  62-049  

AADA  62-060  

AAOA  62-422  

AAOA  62-494  ..... 

AAOA  62-640  

AADA  62-730 

ANDA  70-085 

ANDA  70-066 

ANDA  70-162 

ANDA  70-163 

ANDA  70-164 

ANDA  70-700 

ANDA  70-926 

ANDA  71-245 

ANDA  71-246 

ANDA  71-247 

ANDA  71-319 

ANDA  71-659 

ANDA  71-660 

ANDA  71-771  

ANDA  72-809 

ANDA  72-848  . 

ANDA  80-457 

ANDA  80-721  

ANDA  80-744 

ANDA  80-854  . 

ANDA  80-855 

ANDA  80-884 

ANDA  83-130 

ANDA  83-154  

ANDA  83-370  ..... 
ANDA  83-393 

ANDA  83-471  

ANDA  83-644 

ANDA  83-684  

ANDA  83-686  

ANDA  83-687 

ANDA  83-944 

ANDA  83-999 

ANDA  84-031  

ANDA  84-177 

ANDA  84-225 

ANDA  84-230 


Onjg 


Appicart 


Bkjmn  Oral  Suspanskm 

Eiythrodn  Ethyl  Suodnate-Sullas  Chawibis  Tablals  . 

Varadllin  Injedion „ 

Hotydn  SuNa 


Vetosel  lor  Injectkxi 

Vira-A  200  mg/milllliter  (mL)  Intravenous  Inlusion  . 

SUPRAX  Chewabie  Tablet 

PenicMn  G  Potassium  Tablets,  200,000  Units,  250,000 
Units.  400,000  Units,  and  800,000  Units. 

Bacitracin  Ointment,  500  UnitsAJram 

Neomycin  and  Potymyxin  B  SuUalas  and  Badlmoin  Oph- 
thalmic Ointment 

Sterile  Bacitracin 

Mycolog  II  Cream  _ 

PanicHn  G  Potasaium  tor  Oral  SotuUon 

Badtradn  Ophthaknk:  Ointment  . 


Neomycin  SuHate  and  Badnacin  Ointmeni 

Gentvnidn  Sultate  ~ 

PeniciMn  V  Potassium  lor  Oral  Sok/tton 

Penicillin  V  Potassium  TalMSj  250  mg „ 

Ampidllin  and  Probenecid  tor  Oral  Suspenskxi . 

Ampidllin  lor  Oral  Suspension  

AmptoHin  Capsules . 

Cephalothin  Sodium  Injection 


Doxycydine  Hydate  Tat>lets „ 

TetiBcydine  Hydnx:hk>ride  Capsules  - 

Cephalothin  Sodium  Injection 

Suliamethoxazole  and  Tnmeltwprim  Tablets,  400  mg/80 

mg. 
SuHamettwxazole  aixl  Trimettvoprim  Tablets,  800  mg/160 

mg. 
Tolazamkje  Tablets,  100  mg 


Tdazamkle  Tablets,  250  mg  . 
Tolazamkje  Tablets,  500  mg  . 
IbupiDlen  Tablets,  600  mg 


Melodopramkje  Hydrochtoride  Tablets,  10  mg „. 

Lorazepam  Tablets,  0.5  mg 

Uxazepam  Tablets,  1  mg _ 

Loiazepam  Tablets,  2  mg _ 

Propoxyphene  Napsylate  aixl  Acetaminaphen  Tablels, 
100  mg/650  mg. 

Rurazepam  Hydrochtoride  Capsules,  15  mg  

Rurazepam  Hydrochtoride  Capsules,  30  mg  

Propranotol  Hydrochkxide  and  HydrochtorothiazMe  Tab- 
lets, 40  mgC5  mg. 

Medotenamate  Sodium  Capsules,  100  mg  

Medotenamate  Sodium  Capsules,  50  mg  

Reseipine  Tablets,  0.1  mg  and  0.25  mg 


Reaeipine  Tat>lets,  025  mg  

Tripelennamine  Hydrochkxide  Tablets,  50  mg 

Pytldoxone  Hydrochloride  Injection  

Cyanocotnlamin  InjectKin 

Ergocatoilerol  (Vitamin  0)  Capsules,  1.25  mg  . 

Ammonkim  Chkxide  Injectton 

Lkjocaine  and  ^>inephrine  Iniectton —. 

Oramamine  Tablets  

Quinkine  SuHate  Tablets,  200  mg 


Cortisone  Acetate  Tablets,  25  mg 

Phendimetrazine  Tartrate  Tat>lets,  35  mg  (yellow) 
Phendimetrazine  Tartrate  Tablets,  35  mg  (white)  .. 
Phendimetrazine  Taitiate  Tat>lets,  35  mg  (gray)  ... 
Phendxnetrazine  Tartrate  Tablels,  35  mg  <pink) ... 

Trtamdnotone  Acetonkte  Okitment  0.5% 

Hydrooomaone  Tablets,  20  mg - 

SuMaoxazole  Tablets,  500  mg  

QuMdne  SuHate  Tabtets,  200  mg 

Seoobatt)ital  Sodkim  Capsules,  100  mg 

Meptobamate  Tablets,  600  mg 


Da 

Abbott  Laboratories. 

Wyeth-Ayerst  Laboratories. 

Liiy  Research  Laboratories. 

Apolhecon,  P.O.  Box  4500,  Princeton,  NJ  0e543-450a 

Patk».Oavis  Pharmacautkal  Researdt 

Lederte  Laboratories. 

Pfizer.  Inc 


Da 
Da 


Oa 

ApoOieoon. 

Pfizer.  Inc 

Oo. 

Do. 

Shoring  Corp. 

Pfizer.  Inc 

Do. 

Apottieoon. 

Pfizer,  Inc. 

Do. 

Baxter.  Healthcare  Corp..  RL  120  and  WRson  Rd..  Round 

Lake,  IL  60073-0490. 
Superpharm  Corp. 
Oo. 

Baxter  Healthcare  Corp. 
Superpharm  Corp. 

Superpharm  Corp. 

Barr  Laboratories,  Inc,  Two  Quaker  Rd.,  P.O.  Box  2900. 

Pomona.  NY  10970-0519. 
Do. 
Do. 

Supetpttarm  Corp. 
Do. 
Do. 
Da 
Do. 
Do. 

Do. 
Do. 
Warner  Chitoolt  Laborakxies,  182  Tabor  Rd..  Morris 

Plains,  NJ  07950. 
Barr  Laboratories,  Inc. 
Do. 
Halsey  Dnig  Co.,  Inc,  1827  Pacific  St,  Brooklyn.  NY 

11233. 
Oo. 
Do. 

Uiy  Research  Laboratories. 
Oo. 
Do. 

Abt>ott  Laboratories. 
Do. 

Richardson-Vidts,  Inc 
ICN  Phamncsutttals,  Inc.,  ICN  Plaza,  3300  Hyland  Ave., 

Costa  Mesa,  CA  92626. 
Barr  Laboratories,  Inc 
Da 
Da 
Do. 
Do. 

Apotheoon.  — 

Barr  Laboratories,  toe 
Oo. 
Da 
Da 
Oa 
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AppAotton  no. 


Drug 

nimCWOIOnB  IflDMK,  4  my  »»«...». 

I  nsmcnooio  i  kmv,  o  niQ  ..^___. 
TrtsmckioloiM  TMbMs,  2  fliQ  .~-m.— ■ 

INmCBIOIDnv  laDISa,  ^  mg 

Tftamcinolon*  Tofclata.  4  mg — 

TriMiictnoton*-Ttfitols,  8  mg „ 

PrKMsolona  TalMt,  5  mg  — ^ 

Bromphflntamine  Matonto  Tabtots.  4  mg 

Bm&tpkft  and  HyckocMorotNazkto  TdbielB,  ai26  mf/SO 

mg, 
Rsaarpine  and  Hydrochkvotfiiazkto  T^Ma,  0.125  mQ/2S 

mg. 

I    Ilia  ■■  II  Tm  ■     I  h  11  fall!  iJilifl.il.     Ii.f  ■  iilT  ■    I.       ^^d- 

uoocavM  I  lyorocnionaa  miacDon,  £?•  

TbaophyBna  Capautoa.  100  mg,  200  mg,  and  2G0  mg  — 

HydrocMoralMazide  JatMs.  SO  mg  (y«low)  

PhaiKliiia>ariiia  Tartrate  JMm,  36  mg  (graafv«paddad) 

Phandbnalrazina  Tarttaia  TabMs,  35  mg  (grvan) 

Phandbnatreiina  Tartrals  Tafalats,  36  mg  (pM4  ..—......»».. 

Lidocalna  Otntmant,  9K  (apaanninQ 
LidocBha  Oinbnanl.  9%  (mbcad  ftuiO 
QmnkiM  SulM*  TMaH.  200  mg  _ 
QuMdna  SutMa  TibWs,  200  mg  „ 

QuMdne  SuHat*  Caputas.  200  mg 

Auttntno(tm\  and  Cod«lnertKi*«|g  JMHa,  300  mgf 

30  mg. 

Thaoptiylina  TataMs,  100  mg  and  200  mg - 

H)Kkacallsone  Sodum  Suodnala  ior  ln|acllan  

AeatamlncptMn  and  Cadakw  Phoapiala  TabMs.  300  mg/ 

■Omg. 

Oiphanhyckamjne  Hydrochlorida  Btadr,  12.5  mg6  ml 

Totmtamida  Tabtata,  500  mg 

*1iiWaina#KiMiiila  TafaMa,  500  mg  — ..............^       „„„„^ 

CMofttiaidona  TafcMa,  50  mg  — ^..„...,.„„„,„       „„ 

Wiuglyjaih  ExIandad-fWaaaa  Capaulaa.  2.5  mg 

ranoipyoann  tXMnoaa-nanaae  oapaiaaa,  Co  mg  _.„ 

TrfproUna  and  PnaudoaplMtditiw  I  lyttochioridaa  SyRp, 

1.2S  mgT  30  mg  par  5  mL 
Aminophyflna  Tablaia,  100  mg  »..««...».«....«,.»......»_.._ 

AmJnophyWna  Tabtaia,  200  mg , 

D^yridamola  TaUals.  25  mg 

Dipyftdaniala  TabMs,  50  mg  ..„„»_„......». . 

OipyiUainota  TabMs.  75  mg  «.._»._...__ __.»_.._......... 

Tliaaphy«ne  CotHrdad  nelaaaa  TaliMa,  100  mg 

TTiaoptiyana  Controted-nalBaao  TatiMs,  200  mg  

Thac^tiyana  Controlad-IWaase  TaMals,  300  mg 

CMorprapamide  TabMs.  250  mg _ — 

Titpratdkie  HydRxMorida  Syrup.  1.25  m^  6  mL  

Hydrexyijna  I  lyiAoclilHrida  TabMa,  10  mg  .»...»._.»...._„„ 
I  lyiauHyian  i  lyuiuLiauiiaa  iaDiais,cDng  .».».....»».«».. 

Hydraazina  IhfdiuLlilodda  TabMs.  50  mg  „ „„.„.... 

GMoiprapamida  TabMs.  100  mg  (wbNa)  ......................... 

ChMprajiamide  TabMs,  250  mg  (wM^ 

HydrecMoniltiiazlda  TabMs.  25  mg ...... ................. 

llydfocWmuUiiazida  TabMs.  50  mg .„„.„...„„..„.,„„ 

PraiMaona  TabMs,  5  mg 

Piadnlaone  TabMs,  10  mg - 

Piadmaone  TabMs,  20  rag  _...J , 

TdbuMnida  T«bMs,  500  mg 

DlphanojiyMaHydn>cWo»ida  and  Atropine  SuialaTabMa, 
2.5  mg/ 0U)S5  mg. 

TNoridaiina  HydmcbteMa  TMala,  10  mg 

TNoridazina  HytkochMida  TabMa,  25  mg 

TMartdazkia  HydncMoride  TabMs,  50  mg 

Foic  Add  Tablets,  1  mg 

Oipheobydramine  Hydncblntds  Syn^  12.5  mgl  5  mL 


Applcant 


ANOA  84-267 

ANOA  84-268 

ANOA  84-286  . 

ANOA  84-318 

ANOA  84-319 

ANOA  84-320 

ANOA  84-426 -. 

ANOA  84-468 

ANOA  84-679 

ANOA  84-580 

ANOA  84-721  

ANOA  84-731  

ANOA  84-771 

ANOA  84-831 

ANOA  84-834 

ANOA  84-836 

ANOA  84-944 

ANOA  84-946 

ANOA  85-038 

ANOA  86-068 

ANOA  86-108 

ANOA  85-291 


ANOA  85-353. 
ANOA  86-928. 
ANOA  86-964. 

ANOA  86-686. 
ANOA  87-121  . 
ANOA  87-180  . 
ANOA  87-247. 
ANOA  87-082. 

ANOA  87-083. 
ANOA  88-213. 

ANOA  88-297. 
ANOA  88-298. 
ANOA  88-416  . 
ANOA  88-417  . 
ANOA  88-418  . 
ANOA  88-503. 

ANOA  88-604. 
ANOA  88-505. 
ANOA  88-696. 
ANOA  88-736. 
ANOA  88-794. 
ANOA  88-796. 
ANOA  88-796. 
ANDA  88-812  . 
ANOA  88-813  . 
ANOA  88-827. 
ANOA  88-828. 
ANOA  88-829. 
NAOA  88-866. 
ANOA  88-866. 
ANOA  88-867. 
ANOA  88-883. 
ANOA  88-962  . 

ANOA  89-103  . 
ANDA  89-104  . 
ANDA  89-106  . 
ANOA  80-177. 
ANOA  89-179. 


Do. 
00. 
Do. 
On. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 


Caifala  labotatales.  mc,  866  Mantde  Ave.,  Waslbuy, 

NY  11500. 
R.  P.  Sdwrar  Norlti  Amarica.  272S  Sehaiw  Dr..  St  P»- 

tanbuig,  FL  33176-1016. 
BaiT  Laboraloriaa,  Inc. 
Da 
Do. 
Do. 

raiMii  I  iliiiiMnlils.  kK. 
Do. 

aUiyaidCo. 
Scharar  Ubomofiaa.  kic  2301  Olio  Dr..  tule  234. 

Ptoio.  TX  75003. 
Bi  Lay  and  Co. 
Qaneva  Ptiannwsaullcals,  Inc..  2566  Waat  MUway  Blvd., 

P.O.  Box  446.  BreomMd,  CO  80038-0446. 
Canlral  Phamuneuticala,  kw. 
Abbott  Laboralories. 
Qeneva  Phannacaulicala,  inc. 

Halsey  Onig  Co.,  Inc. 

Bair  Lat»rakiiiaa,  Inc. 

Do. 

Supatphann  Corp. 

ZanWi  Labcraloiiea.  Inc..  140  Lagrand  Ave,,  Norlhvale.  NJ 

07847. 
Oa 
IWagy  Drug  Co..  Ing 

Barr  Labonkxlaa,  kia 

Da 

Da 

Da 

Oa 

Foraat  Phannacaulicals.  Inc..  908  Third  Ava,  Naw  Yart(. 

NY  10022-4731. 
Da 
Da 

Supaiptiarni  Coip. 
I  Iniaay  Drug  Ca,  bia. 
Supatpbann  Coip. 
Da 
Da 

BaiT  Laborslorlaa.  hie. 
Do. 

Supaipbann  Cotp, 
Da 
Do. 
Oa 
Da 
Oa 
Da 
Da 

Da 

Da 

Do. 

BaiT  L.aboraiortae,  Ina 

Halaay  Drug  Co,  inc 
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Appication  no. 


Dnig 


ANDA  89-184 

ANOA  89-186 

ANDA  89-199 
ANDA  89-362 
ANOA  89-446 
ANDA  89-447 


AoaMninophan  and  Codakw  Phoaptiats  TabMs,  300  mgl 

30  mg. 
AcaMnnophan  and  Codaina  PhoaptMa  Tablets,  300  mgl 

60  mg. 

Cyprohaptadma  HydrocMoilde  Syrup,  2  mg/  5  nrt. 

Udocaina  Hydtochiorida  mjaetlon,  20% 

CNofpfapamida  TabMs.  100  mg  (bkie) 

CMorprapamide  Tablets,  250  mg  (bkia) 


Supaiphaim  Corp. 

Da 

Hatsay  Drug  Co,  Inc. 
AblxMt  l.aboratories. 
Ban  Laboratories,  inc. 
Da 


Therefbra,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  the  applications  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  September  4, 1996. 

Dated:  July  9, 1096. 
)an«t  Woodcock. 

Diteclot,  Center  for  Drug  EvaJuation  and 
Reaeaich, 

(FR  Doc  96-19804  Filed  8-02-96:  8:45  ami 
BOUNO  oooa  4i».at.F 


National  InsUtutas  of  HMffii 

Natkmal  Cancar  Institute  (NO); 
DavatopnMiilal  Tharapautlcs  Program 
(DTTP);  Opportunity  lor  a  Cooparathra 


(CfWDA)  tor  tiM  Mantffication, 
Charaetaitaation,  and  Davaiopmant  of 
Antlbieacs  From  NO'a  Natural 
Products  RepoaHory  and  Dalabaaa  o( 
Open  Compounds 

AGENCY:  National  InsUtutes  of  Health, 
PHS,  DHHS. 
action:  Notice. 

flUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  seeks  a 
company  that  can  effectively  pursue  the 
preclinical  identification, 
characterization,  and  development  of 
antibiotic  treatments  from  NCI/DTP's 
Natural  Products  Repository  and 
Database  of  Open  Compoimds.  The 
selected  sponsor  will  be  awarded  a 
CRAOA  to  establish  antibiotic  activity 
asaodated  with  such  compotmds. 
AMWES8ES:  Questions  about  this 
opportunity  may  be  addressed  to  Gary 
Colby,  or  Vasiliana  Moussatos,  OCBce  of 
Technology  Development,  NCI,  (301) 
496-0477,  from  whom  further 
information  may  be  obtained: 

Address  for  delivery  by  U.S.  Postal 
Service:  Executive  Plaza  South,  Suite 
450;  6120  Executive  Blvd.  MSC  7182; 
Bethesda  MD  20892-7182. 


Address  for  delivery  by  messenger  or 
overnight  delivery  services:  6120 
Executive  Blvd;  Suite  450;  Rockville, 
MD  20852. 

DATES:  In  view  of  the  important  priority 
of  developing  new  drugs  for  the 
treatment  of  antibiotic  resistant  bacteria, 
proposals  must  be  received  at  the  above 
address  by  5:00  p.m.  September  4, 1996. 
TEHi:  The  term  of  the  CRADA  will  be 
3  to  5  years. 

SUFPLaetTAnY  MFOWUTION: 
Cooperative  Research  and  Development 
Agreement  or  "CRADA"  means  the 
anticipated  joint  agreement  to  be 
entered  into  by  NQ  pursuant  to  the 
Federal  technology  Transfer  Act  of 
1986  and  Executive  Order  12591  of 
October  ID.  1987  to  collaborate  on  the 
specific  research  project  described 
below.  Under  the  present  proposal,  the 
Government  is  seetdng  a  company 
which  will  perform  the  requirements  set 
forth  in  the  CRADA  in  accordance  with 
the  regulations  governing  the  transfer  of 
technology  in  which  the  Government 
has  taken  an  active  role  in  developing 
(37  CFR  404.8). 

The  general  scope  of  this  CRADA 
includes: 

1.  Characterizations  of  compounds  or 
natural  product  extracts  with  activity 
against  bacterial  strains  provided  by 
Collaborator,  including  but  not  limited 
to  antibiotic-resistant  variants  of 
common  nosocomial  infections, 
emerging  organisms  of  public  interest 
(e.g.,  flesh-eating  bacteria),  and 
organisms  responsible  for  opportunistic 
infections  (e.g.,  Mycobacterium  spp.); 
(This  characterization  will  include 
screening  of  compounds  provided  by 
NQ  for  this  application  (including 
previously  characterized  compounds  in 
the  public  domain),  isolation, 
extraction,  and  purification  of  the 
compoun(l(s|  present  in  natural  product 
extracts,  chemical  characterization,  and 
demonstration  that  isolation  and 
production  of  the  active  chemical  are 
reproducible.) 

2.  Using  the  structure(s)  identified  in 
(1),  computer  analyses  by  NQ  of 
previously  screened  open  NQ 


compounds  to  idmtify  or  suggest 
compoimds  that  also  may  inhibit 
bacteria  in  (1),  followed  by  the  use  of 
Collaborator's  assays  to  screen  and 
profile  the  NQ  compounds'  activity 
against  different  strains  of  such  bacteria; 

3.  Modification  or  improvement  of 
assays  for  activity  against  such  bacterial 
strains  in  (1)  based  directly  upon  the 
findings  in  (1)  and  (2): 

4.  Addition  of  related  bacterial  strains 
supplied  by  Collaborator  to  this 
collaboration  based  upon  this 
experience: 

5.  Synthesis  of  analogues  of  the  lead 
structures  based  directly  upon 
information  gained  in  this  collaboration; 
and 

6.  Where  appropriate  and  under  a 
mutually  agreeable  amendment, 
preclinical  development  of  compounds 
to  support  clinical  trials  using  agents  far 
which  the  compelling  rationale  for 
development  was  identified  in  this 
collaboration. 

The  principal  goal  of  the  CRADA  in 
the  first  year  is  to  generate  sufficient 
data  to  prove  the  concept  that 
compounds  exist  in  the  NCI  Natural 
Products  Repository  of  crude  extracts 
and  purified  chemicals  which  may 
possess  activity  against  such  bacteria 
listed  above  in  (1)  as  provided  by  the 
Collaborator.  The  Collaborator  will  test 
a  variety  of  extracts,  e.g.,  fungal,  higher 
plant,  marine  organisms,  etc.  selected 
for  this  purpose  and  provided  by  NQ, 
against  said  bacteria  utilizing  a 
screening  and  testing  program  which 
may  or  may  not  be  proprietary  to 
Collaborator  such  as  a  standard  plate 
assay  of  bacterial  growth  or  an  enzyme- 
based  screening  system  capable  of  high 
throughput  and  automation.  It  is  further 
hoped  that  long-term  results  may  also 
lead  to  new  and  novel  molecular 
structures. 

In  view  of  the  intellectual 
contributions  of  NCI,  such  as  the 
creation  of  the  ranked  lists  of 
compounds  with  potential  to  interact 
with  such  bacterial  strains  of  interest  as 
provided  by  the  Collaborator,  the  results 
of  this  collaboration,  in  the  form  of 
agents  with  clinical  potential  or  tools  for 
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hutiiar  Kianlific  renuch,  will  ba 
(xnuidarad  to  be  tha  raniUa  of  a 
collabontiva  affoit  on  the  part  of  NQ 
and  tha  collaboratar.  Invantonhip  and 
ownanhip  of  any  intellactual  propaity 
aiiiing  bom  thia  collaboration  will  be 
datnminad  aocording  to  U.S.  and 
intanutianal  Patent  Low  with  rafaranoe 
to  the  terms  of  the  negotiated  CRADA. 

the  role  of  the  NQ  will  include  inter 
alia  providing  nanejichiaive  accasa 
(nnlaa*  othaiwiia  noted)  to  leaeaich 
oialarials,  methodology  and  data: 

•  Accaia  to  extracts  (fun^,  plant, 
marine,  etc)  and  other  taata  nhamlrals 
in  the  Na  Natural  Pioducta  Kqwaitary 
and  Dalaheaa  of  Open  Compounda: 

•  Project  guidance  and  ovBraight: 

•  Nonexchuive  accaas  to  NCTa  in 
vitn  call  line  acraaning  data  far  open 
•ample*  of  pure  compounds  or  far 
idaotifiad  Natural  Product  extracts 
found  to  beacdve  in  the  expanded 
miaobial  soeen  so  antihactarial 
activity,  cell  line  cytotoxicity,  and 
growth  inhibition  can  be  compared. 

•  Anaiyaaaofcytotoxicity/gniwth 
teUhMoB  proaiaa  in  tha  Na  Tumor 
CaH  Una  Panel  to  identify  open 
rorayoiiiids  in  the  NQ  database 
pnswaaing  ^milar  piofllea  as 
oaaapauada  eetablishad  by  tha 
CoHahoratnr  ss  having  antibiotic 
activity; 

•  Call  Iteaa  from  the  NQ  Tumor  Ceil 
Line  Panel,  as  well  as  guidance  in  their 
dioto: 

•  Upon  verificatian  that  similar 
cytotoxlcity/gnnirth  inhibition  proBlee 
exist  between  compounds  with 
oitifaiotic  activity  md  open  compounda 
in  the  NQ  datahaae.  provisian  of  lists, 
rankings  and  correlate*  of  available 
compounds  to  CoUaboratra'  for 
veriScatioo  tasting.  The  NCI  may 
include  in  theae  lists  other  compound 
for  which  there  are  indicatioas  of 
development  potential  against  (or  as 
markers  for)  such  bacteria  listed  in  (1); 
and 

•  As  appropriate,  parfarmance  trith 
the  collahotBtar  of  aoditloDal  preclinical 
studies  (such  as  tests  of  in  vivo  efficacy) 
if  compounds  meet  criteria  lequind  ibr 
use  of  these  resources. 

The  rote  of  the  successful  company 
under  a  C3{ADA  will  include  the 
following: 

•  Perform  screening  operations 
necessary  to  identify  compotmds  or 
extracts  with  desired  anti-bacterial 
properties: 

•  Purify  and  identify  active  molecules 
from  active  natural  product  extracts: 

•  Identify,  procure  and  provide  to 
NO,  cultures  of  such  bacteria  listed  in 
(1): 


•  Provide  expert  advice  and  support 
related  to  safo  management  of  suui 
bwMria  listed  in  (1); 

•  Pwfonnvaiifiation  testing  of  the 
natural  products,  open  listed  correlataa 
and  compoiuids  of  interest  suggested  by 
the  NCI,  using  proprietary  or 
nonpropriatary  aaaay  systems  developed 
and/or  implemantaa  by  Collaborator  for 
activify  a^inst  such  bacteria  in  (1)  aa 
well  as  perform  potentially  neceesary 
cytotoxic  and  growth  inhibitlan  assays 
of  cell  lines  in  die  NCI  Tumor  Cell  Line 
Panel:  and 

•  Provide  written  progrsaa  repoita 
incorporating  teaaita  to  the  NQ  on  a 
quarteriy  bads.  (The  NCI  will  alert  the 
Collaborator  to  any  substantive  cfaangea 
to  the  lists,  ranks,  or  carrelates  aa  su^ 
inlbrmatiffln  becomee  available.) 

Oiteiia  for  rhonaing  tha  company 
Inchida: 

•  AbiUfy  to  provide  technical 
acmaning  agqMstise,  abilify  to  suppfy 
bacterial  cultures,  ability  to  purify 
active  compoimds  from  natural  product 
inixtuiea; 

•  Abilify  to  provide  sufficient 
internal  atafflng  necessary  to  pursue 
aggreaalvefy  ita  efiotta  aaaodated  with 
the  CRADA  innhuting  sdantlflc. 
managamant  and  admlniattative 
support; 

•  Damonatratad  aUHfy  to  develop 
and  ^""wiwi^T^aliTff  pharmaceutical 
aganta  or  products: 

•  Afailify  to  proivide  sufficient 
internal  funding  nacasaan  to 
aggreaalvefy  pursue  ita  edorts  aaaodated 
with  the  CRADA: 

•  Abilify  to  provide  sufficient 
internal  funding  far  materials  and 
suppUea,  training  and  travel  as  rsquired 
by  NO  in  support  of  its  efforts  under  the 
CRADA; 

•  Willingness  to  abide  by  NCI  policy 
raquired  for  the  tranafsr  of  natural 
products  from  the  NQ  Natural  Products 
Repository:  and 

•  Willingnesa  to  abide  substantially 
by  the  terms  of  the  Model  NTH  CRADA. 

The  collaborator  must  sgree  to  abide 
by  the  following  NCI  guidelines  for 
access  to  natural  products  bxnn  the  NCI 
Natural  Products  Repoeitcry. 

(A)  Should  an  aaant  eventually  be 
licensed  to  the  CoUaborator  or  licensed 
or  sublicensed  to  a  pharmaceutical 
company  for  production  and  marketing, 
NCI  will  require  the  collaborator  or 
successful  licensee  to  negotiate  and 
enter  into  agrsement(s)  with  the  Source 
Country  Government  ("SCG") 
agency(ies)  or  Source  Country 
Oiganization(s)  as  appropriate.  This 
agieeinent(sj  will  address  the  concern 
on  the  part  of  the  Source  Country 
Government  ("SCG")  or  Source  Country 
Organization(s)  ("SCO"),  that  pertinent 


agendee.  institutions,  and/or  persona 
receive  royalUea  and  other  forms  of 
compensatian,  as  appropriate. 

(B)  Such  tarms  shall  appfy  eqnalfy  to 
instancaa  wfaora  tha  invanUon  is  the 
actual  isolated  natural  product,  or 
where  the  inventioa  ia  a  product 
structuralfy  b4aed  on  the  iaolated 
natural  product  (i.e.,  where  the  natural 
product  providea  the  lead  for  the 
development  of  invention),  thou^  the 
percentage  of  royalties  negotiated  aa 
payment  might  vary  depending  upon 
the  relatton^iip  of  the  marketed  drug  to 
the  originally  iaolated  product  It  is 
understood  that  he  evantual 
development  of  a  drug  to  the  stage  of 
marketing  is  a  long  term  process  which 
may  require  lO-lS  yeers. 

(C)  In  obtaining  additional  aouroaa  of 
active  material  product  extract  by 
CRADA  adlaborator  or  licensees,  the 
NCI  «dll  require  tha  coDabarator  or 
applicant  Cmr  Ucmae  to  sedc  as  its  first 
source  of  suppfy  the  natural  producta 
from  Source  Country.  If  no  appropriate 
licensee  ia  found  vrho  will  uaa  natural 
producta  available  from  Source  Country, 
or  if  the  Seusce  Country  Government 
("SCG")  or  Source  Country 
Oiganizatiaa(a)  ("SCO^  as  appropriate, 
or  its  suppUsn  caanot  provide  adequate 
aoaoimls  of  raw  materials  at  a  mutually 
agieeahle  fair  prica,  the  licensee  will  be 
reqidrad  to  pay  the  Source  Couatry 
Govenunant  ("SOC")  at  Source  Coimtry 
OrgaBizatian(a)  as  a||pn>priate,  an 
araouat  of  money  (to  be  nagoliatad)  to 
be  used  far  expanaea  aaaodated  with 
cultivation  of  medidnal  plant  spades 
that  are  endangered  by  deforestation,  or 
for  other  appropriate  conaervatian 
meeauras.  Such  terms  will  also  ^>ply  to 
instancaa  where  the  active  agent  is 
prepared  by  total  synthesis. 

(D)  Section  C  shall  not  apply  to 
oiganisms  which  are  freely  available 
from  different  countries  (i.e.,  ccanmon 
weeds,  agricultural  crops,  ornamental 
plants,  fouling  otganiama)  unless 
information  indiotiiig  a  particular  use 
of  the  oiganism  (e.g.,  medidnal, 
peatiddal)  was  provided  by  local 
residents  to  guided  the  collection  of 
such  an  organism  from  Source  Coimtry, 
or  unless  other  justification  acceptable 
to  both  the  Source  Country  Government 
("SCG")  and  Source  Coimtry 
OTganization(s)  ("SCO")  and  the  NQ  is 
provided.  In  the  case  where  an  otganiam 
ia  freely  available  &t>m  difinent 
countries,  but  a  genotype  produdng  an 
active  agent  is  found  only  in  the  Source 
Country,  Section  C  shall  apply. 
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Datad-  )uly  26, 1996. 
Thaaua  O.  Mays, 

Dimctot.Offia)  of  Technotogy  Development, 
National  Cancer  Institute,  National  Institutes 
ofHealth. 
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DEPARTMENT  OF  THE  INTERIOR 

Buraau  d  Land  Managamant 

(CA-068-0»-1B10-«q 

Propoaad  California  Daaaft 
ConaarvaUon  Araa  Plan  Amandmant, 
Palm  Sprlnga-South  Coast  RaaoiHce 
Area,  CalHomla 

AOGNCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice  of  availabilify. 


:  On  March  15, 1996,  notice 
was  published  in  the  Federal  Register 
announcing  availabilify  of  the  Proposed 
California  E)esert  Conservation  Area 
Plan  Amendment  and  Environmental 
Assessment  for  a  60-day  public  review 
period.  In  this  document,  two  plan 
amendments  were  proposed. 
Amendment  One  proposes  to  expand 
the  Big  Morongo  Canyon  Area  of  Critical 
Environmental  Concern  (ACEC)  from 
3,075  to  29,000  acres  to  provide  more 
efiective  management  of  bighorn  sheep 
habitat,  wetlands,  riparian  areas, 
wUdlifo  corridors  and  other  sensitive 
resources.  The  Big  Morongo  Canyon 
ACXC  is  located  six  miles  north  of 
Interstate  10,  just  east  of  Highway  62, 
straddling  the  San  Bernardino- Riverside 
County  line.  Amendment  Two  proposes 
to  expand  the  Salt  Creek  Desert  Pupfish/ 
Rail  Habitat  ACEC  from  4,288  to  14,880 
acres  to  protect  palm  oases,  cultural 
resources,  wildlife  corridors,  wetlands, 
endangered  species  habitat  and  other 
sensitive  resources.  The  Salt  Creek 
ACEC  would  also  be  renamed  the  Dos 
Palmas  ACEC.  The  Salt  Creek  ACEC  is 
located  three  miles  northwest  of  the 
Salton  Sea,  Riverside  Counfy, 
California. 

BLM  received  12  public  comment 
letters.  BLM  has  reviewed  these  letters 
and  has  incorporated  the  comments  into 
the  proposed  plan.  BLM  is  prepared  to 
proceed  with  the  proposed  Dos  Palmas 
ACEC  expansion  (Amendment  Two) 
and  Big  Morongo  Canyon  ACEC 
expansion  (Amendment  One).  In 
accordance  with  title  43  of  the  Code  of 
Federal  Regulations  part  1610.5-2, 
dtizans  with  standing  may  protest  the 
proposed  dedsiona. 
OATEK  Protests  must  be  submitted  in 
Miriting  no  later  than  30-days  frtun  the 


date  of  this  notice  to  the  following 
address:  Area  Manager,  Biueau  of  Land 
Management,  Palm  Springs-South  Coast 
Resource  Area,  690  Garnet  Avenue, 
North  Pahn  Springs,  CA  92258-2000. 
FOR  ADOmONAL  MFOflMATION  CONTACT: 
Elena  Misquez,  Bureau  of  Land 
Management,  Palm  Springs-South  Coast 
Resource  Area,  690  Garnet  Avenue, 
North  Palm  Springs,  CA  92256-2000: 
telephone  (619)  251-4826, 
SUPPLBIBaARY  iNFOnMATlON:  Nothing  in 
this  Proposed  Plan  shall  have  the  effect 
of  terminating  any  validly  issued  rights- 
of-way  or  customary  operation, 
maintenance,  repair,  and  replacement 
activities  in  such  rights-of-ways  within 
the  ACEC  boundaries  in  accordance 
with  Sections  S09(a)  and  701(b)  of  the 
Federal  Land  Policy  Management  Act  of 
1976. 

Dated:  July  26. 1996. 
lulls  Dougan. 
Area  Manager. 
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Raopening  of  Scoping  Period  lor  an 
Envlrontnantal  Impact  SMamant  and 
Land  Uaa  Plan  Amandmant  bivoMng 
Iha  DavalOfMnant  of  diMidafda  for 
Rangaland  llaalth  and  OuMallnaa  for 
Grazing  Managamant  on  Public  Landa 
In  CalHOfTila  and  Nonhwaaiain  Wa»ada 

AOBWY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

summary:  The  Bureau  of  Land 
Management  (BLM)  in  California  is 
reopening  the  scoping  period  for  a 
statewide  Enviromnenlal  Impact 
Statement  (EIS)  and  land  use  plan 
amendment  involving  the  development 
of  Standards  for  Rangeland  Health  and 
Guidelines  for  Grazing  Management  as 
provided  in  the  BLM's  new  grazing 
regulations  (43  CFR  Part  4100).  The  EIS 
is  being  prepared  in  compliance  with 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NKPA).  This 
notice  invites  public  input  on  the 
development  of  the  Standards  and 
Guidelines,  issues  to  be  addressed, 
planning  criteria,  and  the  alternatives  to 
he  considered  in  the  EIS. 
DATES:  Comments  concerning  the  scope 
of  the  EIS  and  Plan  Amendment  must  be 
received  by  September  4, 1996. 
AOOMSSeS:  Any  scoping  comments  or 
requests  to  be  placed  on  the  mailing  list 
should  be  sent  to  Rangeland  Health 
Coordinator,  Bureau  of  Land 
Management,  2135  Butano  Drive, 
Sacramento.  CA  95825-0451. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Jim  Morrison  at  (916)  979-2830. 
StiPflEMBfTARY  MF0RMATK3N:  The  initial' 
scoping  period  closed  April  24, 1996. 
BLM  is  reopening  the  scoping  period  to 
provide  the  public  an  opportunity  to 
focus  on  the  efforts  of  the  Resource 
Advisory  Coundls  (RACs)  or  to  submit 
additional  comments  on  the  scope  of  the 
EIS. 

As  indicated  in  the  March  25, 1996 
Notice  of  Intent,  BLM's  new  grazing 
administration  regulations  (43  CFR  Part 
4100),  which  became  effective  August 
21, 1995,  provide  for  the  development 
of  state  Standards  for  Rangeland  Health 
and  Guidelines  for  Grazing 
Management.  A  national  programmatic 
EIS  was  completed  by  BLM  in  1993  in 
support  of  the  new  regulations.  This  EIS 
for  Califomia  and  northwestern  Nevada 
will  be  tiered  to  the  national  EIS,  and 
will  incorporate  applicable  information 
from  previously  prepared  BLM  grazing 
EISs. 

The  four  RACs  in  California  have 
been  working  with  BLM  in  developing 
proposed  S&Gs  and  alternatives.  The 
proposed  SftCs  and  alternatives  must 
address  the  following  elements:  (1) 
Watershed  function:  (Z)  nutrient  cycling 
and  energy  flow;  (3)  water  quality:  (4) 
habitat  for  threatened  and  endangered 
spedes  and  proposed  Candidate  1  or  2, 
or  special  status  species:  and  (5)  habitat 
qualify  for  native  plant  and  animal 
populations  and  communities. 

BLM  has  preliminarily  identified, 
with  RACs  involvement,  three 
alternatives  for  analysis  in  the  QS:  (1) 
RAC  S&G  Proposals:  This  alternative 
would  include  the  recommended  SAGs 
of  each  RAC  for  their  respective  area  in 
Bakerafield  district  and  northern 
California.  The  California  Desert  Distrid 
will  operate  under  existing  land  use 
plan  direction  or  the  fall-back  S&Cs, 
whichever  is  the  more  restrictive,  until 
S&Gs  can  be  developed  in  coniunction 
with  bioregional  plans  for  the  West 
Mojave.  Northern  and  Eastern  Colorado, 
and  Northern  and  Eastern  Mo)ava 
Deserts,  or  other  spedfic  plan 
amendments.  (2)  No  Action:  This 
alternative  would  incorporate  the  fall- 
back S&Gs  directly  from  the  regulations: 
(3)  Consistency:  This  alternative  would 
draw  frx>m  the  individual  RAC 
recommended  S&Gs  to  formulate  a 
consolidated  set  of  S&Gs.  It  may  alter 
some  RAC  recommendations  or  add 
additional  S&Cs  to  improve  consistency 
among  the  individual  RACs  and 
neighboring  states  of  Arizona,  Neveda, 
and  Oregon.  In  addition  to  analyzing  the 
three  alternative  described  above,  the 
EIS  will  describe  existing  land  use  plan 
directioiL 
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The  public  is  invitwl  to  commant  on 
thase  iitemativss.  suggsst  otbar  possible 
akeniatives  to  be  addrassad  in  the  EIS. 
or  to  provide  additionsl  scoping 

CODUDSntS. 

Ditsd:  July  28.  IMS.  - 
UHssliy. 
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Landtas  AiIajim 


MMNCT:  BuTsau  of  Land  Mansgsmant. 
Staftad  District,  Arixona. 

MBIKM  Extension  of  notice. 


urn  The  following  lands  dia 
Codiise  County,  Arizcaia  have  bean 
found  (uitsbls  for  sale  undar  ssction 
203  of  the  Fedaral  Land  Policy  and 
Msnagement  Act  of  1078  (90  Slat  2750. 
43  use  1713)  St  not  lass  than  the 
appaissd  Ur  msifcst  value.  The  land 
will  not  be  oSsred  for  sale  until  at  least 
60  days  after  the  date  of  this  notice. 

Gib  and  Sdt  Mnr  MkUIssu  AiiMU 

T.  23  S»  iL  24  B.,  (AZA  2*238) 

Sac  8,  lot  8. 

The  sres  dsscnbad  mntstni  ai  ao& 
T.  18  S.,  R.  2S  B.,  (AZA  29330) 

Sk.  17.  lota  1.  3, 9  Id  is  inclusive.  17, 18, 
NWV.SWV.; 

Sk.  18.  NVkSBViNEVc 

Sac  20.  kMs  2  to  6  inc^isive.  NBVftNWVi. 
WVSWVt 

The  ares  deaoibad  cootaina  824.25  a 


«UPPi  nwrTAWY  aFOHMATION:  Od  page 
61572  of  VoL  60.  No.  230  of  the  Fedaral 
Kagialar  published  November  30. 1095. 
the  Safibrd  DistricI  published  s  notice 
for  these  public  land  sales.  This  notice 
segregated  the  subject  public  Isnds  from 
appropriation  under  the  public  Isnd 
laws,  including  the  mining  laws, 
pending  dispositian  of  the  sction.ar  270 
days  bran  the  date  of  pubUcaUon  of  the 
notice  in  the  Federal  lagislar.  Upon 
publication  of  this  notice  in  the  Fedaral 
Kagistar,  that  segregation  will  be 
extended  pending  disposition  of  the 
action  of  for  soother  270  day  period, 
whichever  occurs  first. 

FOM  nRIMBI  •VOMMTMN  COMTACT: 

Tom  Tsny,  Non-Rena«mble  Reaouice 
Advisor,  at  BLM,  SaOord  District  Office, 
711 14th  Avenue,  Stafford,  Ariaona 
85546:  telephone  number  (520)  428- 
4040. 


Dstad  July  28,  IMe. 
WiOiaHT.Civtak. 

Dutiict  UanagBF. 
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AOatCY:  Nstional  Park  Service.  Intarior. 
ACTX)N:  Notice  and  request  for 
comments  on  iniiarmation  collection 
TSgaiding  Nstional  Park  Service  mining 
ragiilatinns 


T:  In  aoooidanoe  with  the 
Paparmak  Raductioa  Act  of  1995.  this 
notice  announcaa  the  National  Paifc 
Serrica's  (MPS)  intantion  to  raquest  that 
the  Offloa  of  Management  and  Budget 
(OMB)  extend  and  revise  the  currently 
approved  infannation  collectlan  budgst 
far  the  NPS*s  minerals  management 
rsgulatoiy  progiaui  inalda  park 
boundaries.  Cunantly.  the  NFS  has 
regulations  at  36  C3'R  Part  9  to  control 
mineral  development  activities  in  park 
units  on  mining  claims  located  under 
the  1872  Mining  Law  and  non-Federal 
oil  and  gu  rights. 

DAICK  Comments  on  this  notics  must  be 
recaived  by  October  4, 1096. 
ADOmONM.  WPOniATiaN  OR  COKMBin: 
Contact  Carol  McCoy,  Chief,  Policy  and 
Regulations  Branch.  Geologic  Resources 
Division.  National  Park  Service.  P.03ox 
25287.  Lakawood.  Colorado  80225. 
(303)  969-2096. 

•UPHMBir AMY  ■vommtkm: 

THk:  NPS/Minerals  Management 
Program/Mining  Claims  and  Non- 
Federal  Oil  and  Gas  Rights 

OMB  Number  1024-0064 

Expiration  Date  of  Approval:  October 
31. 1096 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection 

Abstract:  While  surprising, 
outstanding  mineral  rights  exist  in  many 
units  of  the  National  Park  SystenL  In 
most  cases,  these  tights  predate  the 
establishment  of  the  units.  Currently, 
over  12.000  mining  claims,  which  were 
located  under  the  1872  Mining  Law, 
exist  in  a  total  of  20  park  units.  The 
majority  of  these  claims  are  located  in 
Mojave  National  Preserve  that  was 
added  to  the  National  Park  System 
through  the  Califoinia  Desert  Protection 
Act  of  1994  (16  U.S.C  410aaa).  With 
respect  to  non-Federal  oil  and  gas  rights 
in  park  units,  580  non-Fedeial  oil  and 
gas  operatioas  currently  exist  in  13  park 


units.  The  potential  for  additional  ncm- 
Federal  oil  and  gas  operations  in 
additional  units  is  tied  to  market  forces 
and  the  quality  and  quantity  of  oil  and 
gas  deposits  in  park  boundaries  that 
coincide  with  the  presence  of  private 
ri^ls.  < 

The  NFS  regulataa  mineral 
development  activities  inside  park 
boundaries  on  mining  r^s^'^t  and  on 
non-Federal  oil  and  gas  rights  under 
regulations  codified  st  36  CFR  Psri  9: 
Subpsrt  A  for  mining  claims  and 
Subpart  B  for  non-Fedeial  oil  and  gas 
rights.  The  NFS  promulgated  both  sets 
of  regulslions  in  the  late  1970's.  In  the 
case  of  mining  claims,  the  NPS  did  so 
under  Congressional  authority  granted 
under  the  Mining  in  the  Parks  Act  of 
1976  (16  U.S.C  1901  at  seq.)  snd 
individnal  nark  lAHng  etatutes.  For 
non-Pedarai  oil  and  gas  rig^tts,  the  NPS 
legulataa  development  activitiea 
pursuant  to  authority  undar  the  NPS 
Organic  Act  of  1916  as  amendad  (16 
U.S.a  1  et  seq.)  snd  individual  park 
anabling  statutes.  As  directed  by 
Congcess.  the  NPS  developed  tha 
regulations  in  order  to  protect  paric 
resources  siui  visitor  valuea  ran  the 
adverse  impacta  aaaodatad  with  mineral 
development  within  park  boundaries. 

The  heart  of  the  reguletions  is  the 
approved  "planbf  opoations" 
requirement  Kssenlially,  a  plan  of 
onerationa  is  a  praspactlve  operator's 
blueprint  setting  forth  all  intended 
acuities  from  access  to  extraction  to 
reclamation  related  to  developing  a 
particular  mineral  right  in  a  given  perk 
unit  The  Informatian  required  in  a  plan 
of  operations  is  set  forth  in  NPS 
rsgiilations.  Before  an  operator  can 
commence  development  activities  in  a 
park  unit,  the  NFS  muat  approve  an 
operator's  proposed  plan  of  operations 
snd  the  operator  must  secure  a  bond  in 
an  amount  sufficient  to  cover  the  cost  of 
reclamation  to  the  Federal  Government 
in  the  event  the  operator  defaults  oo 
his/her  obUgadoos. 

Usually,  an  approved  plan  of 
operations  covers  the  life  of  the  mine  or 
well,  bom  development  and  production 
to  reclamation.  Under  NPS  regulations, 
such  plans  may  be  revised.  No  set  form 
is  required  for  a  plan  of  operations.  Each 
plan  is  tailored  to  the  intended  activities 
of  an  operator  and  the  particulars  of  the 
environment,  e.g..  hardwood  forest  or 
desert,  presence  of  endangered  species 
or  cultiual  resources,  location  and 
extent  of  water  resources  including 
wetlands. 

Because  of  the  variability  among 
plans  of  operations,  the  duration  of  such 
plans,  and  the  fact  that  prospective 
operators  initiate  the  plan  of  operations 
review  process,  asewssing  the  aiunial 


paperwork  burden  of  complying  with 
the  NPS's  mining  regulations  is 
difficult.  Below  is  the  NPS's  best 
estimate,  pro-rated  on  an  annual  basis, 
as  to  the  number  of  respondents  and 
number  of  hours  involved  in  complying 
with  the  Service's  regulations  governing 
piininp  claims  and  non-Federal  oil  and 
gas  rights. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  esUmated  to  average  80  hours  per 
response. 

Respondents:  Publicly  held 
companies,  private  companies  and 
individuals. 

Estimate  of  Number  of  Respondents: 
On  on  armual  basis,  the  NPS  estimates 
that  it  receives  a  range  of  between  20  to 
35  plans  of  operations  under  its 
regulations:  5  to  IS  plans  of  operations 
for  mining  claims  and  15  to  20  plans  of 
operatians  for  non-Federal  oil  and  gas 
rigbU. 

Estimated  Number  of  Responses  per 
Respondent:  One.  To  conduct  mineral 
development  operations  in  park  units,  a 
prospective  operator  must  submit  a 
proposed  plan  of  operations  to  the  NPS 
for  review  and  approval.  Once 
approved,  such  a  plan  covers  the  life  of 
tbe  operation.  If  the  plan  is  for 
geophysical  work  associated  with 
private  oil  and  gas  rights  it  may  only 
cover  a  period  of  a  few  months.  In 
contrast,  a  plan  for  a  production  oil  and 
gas  well  or  a  hardrock  mine  may  cover 
a  period  of  10  or  more  years. 

Estimated  Total  Annual  Burden:  1760 
to  2520  hours.  The  NPS  estimates  that 
on  an  annual  basis,  it  will  take  operators 
a  range  of  440  to  1760  hours  to  prepare 
complete  plans  of  operations  for  review 
and  approval  under  the  Service's 
mining  claim  regulations  at  36  CFR  Part 
9,  Subpart  A.  In  the  case  of  non-Federal 
oil  and  gas  rights,  the  NPS  estimates  it 
will  take  all  operators  a  range  of  1320 
to  1760  hours  to  prepare  complete  plans 
of  operations  for  review  and  approval 
under  the  Service's  non-Federal  oil  and 
gas  regulations  at  36  CFR  Part  9,  Subpart 
B. 

Please  send  comments  regarding  the 
accuracy  of  the  burden  estimates,  ways 
to  improve  them  and  any  other  related    - 
comments  on  the  collection  of 
information  under  the  NPS's  mining 
regulations  at  36  CFR  Part  9  to  tbe  noted 
addressee  sbove.  The  NPS  also  solicits 
information  and  estimates  on  the  typical 
costs  that  prospective  operators  incur  in 
preparing  complete  plans  of  operations 
under  both  the  Service's  mining  claim 
and  non-Federal  oil  and  gas  ri^ts.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Oatsd  July  26, 1986. 
Danrid  B.  Skcnr. 

Chief,  Geohgic  Besouices  Division. 
fFR  Doc  98-19765  Filed  8-2-98:  8:45  am) 
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Oaaihora,  Miiiachuaatti 


MBtcr:  National  Park  Service.  Interior. 

ACnON:  Notice  of  availability  and  public 
meetings  of  the  Draft  Environmental 
Impact  Statement  for  the  Draft  Genera] 
Management  Plan. 

OUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  this  notice 
armounces  the  availability  of  a  draft 
environmental  impact  statement  (DEIS) 
for  the  Draft  General  Management  Plan 
(DGMP)  for  Cape  Cod  National 
Seashore,  Barnstable  County, 
Massachusetts.  In  accordance  with  the 
National  Enviroiunental  Policy  Act  of 
1969,  the  environmental  impact 
statement  was  prepared  to  assess  the 
impacts  of  implementing  the  general 
management  plan.  This  notice  also 
armounces  dates  of  the  public  review 
period  and  public  forums  for  the 
purpose  of  receiving  public  conunents 
on  the  DEIS. 

This  Draft  Enviroiunental  Impact 
Statement  for  the  Draft  General 
Management  Plan  presents  a  proposal 
and  two  alternative  strategies  for 
guiding  future  management  of  Cape  Cod 
National  Seashore  and  balancing 
resource  protection  and  public  use.  The 
major  subject  areas  are  natural  and 
cultural  resources,  public  use, 
nonfederal  lands,  and  park  management 
and  operations. 

Alternative  1  is  a  continuation  of 
current  management  practices,  often 
referred  to  as  a  no  action  or  minimum 
requirements  alternative  in  terms  of 
lower  cost  improvements  and  minimum 
protection  and  safety  actions. 
Alternative  2,  the  proposed  action, 
emphasizes  a  collaborative  stewardship 
apprxMch  with  local  conmiunities  to 
include  cooperative  efforts  with  other 
sovemmental  entities,  organizations, 
local  residents,  and  users  to  address 
resource  management  and  use  concerns. 
Alternative  3  builds  on  the  initiatives  of 
the  proposed  action,  proposing  the 
national  seashore  take  a  more  active  role 
in  directing  efforts  to  protect  resources 
through  more  structured  partnerships. 
The  DEIS  evaluates  the  potential 
environmental  impacts  associated  with 
the  strategies  comprising  the  three 
alternatives. 


DATES:  The  DGMP  and  DEIS  will  be 
available  for  public  review  on  August 
19. 1996.  Conunents  should  be  received 
no  later  than  October  31, 1996.  Public 
meetings  regarding  the  DEIS  will  be 
held  in  both  August  and  October,  1996. 
Two  public  forums  are  now  scheduled 
on  August  27, 1996  and  August  29. 1996 
at  the  locations  listed  below.  Additional 
public  meeting  dates  will  be  arranged 
for  October,  1996  and  noticed  separately 
in  the  Federal  Register. 

MEETMQS:  The  public  forums  will  be 
held  at  the  following  National  Seashore 
locations: 

Provincelands  Visitor  Center,  111  Race 
Point  Road.  Provincatown,  MA, 
Tuesday,  August  27, 1996,  5:30-800 
p.m. 

Salt  Pond  Visitor  Center.  SO  Nauset 
Road  (€1  Route  6),  Eastham,  MA, 
Thursday,  August  29, 1996, 6:30-9 
p.m. 

SUPPLBlBirARY  INFORMAIiaN:  Public 
reading  copies  of  the  DEIS  will  be 
available  for  review  at  the  following 
locations:  National  Seashore 
Headquarters.  99  Marconi  Site  Road, 
Wellfleet,  MA  02667.  Tovm  halls  and 
libraries  in  Chatham,  Eastham,  Orleans, 
Provincatown,  Truro,  and  Wellfleet. 

A  limited  number  of  copies  of  the 
DEIS  are  available  bom: 
Superintendent,  Cape  Cod  National 
Seashore.  South  WelKleet,  MA  02663, 
(SOB)  349-3785.  Deputy  Field  Director, 
National  Park  Service,  New  England 
System  Support  Office,  15  Stale  Street, 
Boston,  MA  02109,  (617)  Z23-5048. 

Comments  on  the  DGMP  and  the  DEIS 
shall  be  submitted  to:  Ms.  Maria  Burks, 
Superintendent,  Cape  Cod  National 
Seashore,  South  Wellfleet,  MA  02663, 
(508)  349-378S. 

Dated:  July  29, 1996. 
Maria  Burks, 

Superintendent,  Cape  Cod  National  SeosAors. 
[FR  Doc.  96-19764  Filed  8-2-96:  8:45  ami 
atiMB  coot  <sia-4fr# 


BuTMU  of  Radamation 

Trinity  River  Basin  Fish  and  WildlHe 
Task  Force 

AOENCV:  Bureau  of  Reclamation 

(Reclamation),  Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee.  Act  (Pub.  L.  92-463), 
announcement  is  made  of  a  meeting  of 
the  Trinity  River  Basin  Fish  and 
Wildlife  Task  Force. 
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OATES:  The  meeting  will  be  held  on 
Tuesday,  Sefitsmfaer  17, 1996,  st  9:00 
sjn. 

MXIMMM:  The  meeting  will  be  at  the 
Mid-Pacific  Region  Office.  Bunau  of 
Rsdamatian,  2800  Cottage  Way, 
Sacramento,  f-ntifcimiji 
P0«  HJRTMBI  ■gOMATWH  OCNTACT:  Mr. 
Chip  Biuss,  Trinity  River  Task  Force 
Secretary,  Bureau  of  Reclamation,  MP- 
153, 2800  Cottage  Way,  Sacramento  CA 
9S82S.  Telephone:  (916)  979-2482  or 
TDD  (916)  979-3310. 
WUffLBIBITMa  MFOMMTmC  Task 

Force  members  will  be  bri^d  on  a 
summary  of  the  program,  action  plan 
levisions,  and  progress  on  the  Flow 
Study  Environmental  bnpact  StatamanL 
The  meeting  of  the  Task  Force  is  open 
to  the  public.  Any  memher  of  the  puolic 
may  file  a  written  statement  with  the 
Task  Force  in  person  or  by  mail  beftse, 
during,  or  after  the  meeting.  To  the 
extent  that  time  permits,  this  Task  Force 
diainnan  may  allow  public 
presentatian  of  oral  statements  at  the 


July  19, 1998. 
KkkCIadgm, 

Date  Deputy  Regional  Dbeetor. 

fFR  Doc  9e-19«71  Filed  8-2-46: 8:45  em] 
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DEPARTMENT  OF  JUSTKC 

NottM  of  ConMrit  JudgnHnls 
PurauMnt  to  ttw  CoinpralMnaiw 


CampenaaUon  and  UablNty  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7, 38  Fed.  Reg.  19029, 
and  42  U.S.C  S  9622(d),  notice  is  hereby 
given  that  two  proposed  Consent 
Decrees  in  United  States  v.  /  S-M  Land 
Company  and  Jersey  Central  Power  B" 
Ught  Company,  Inc.,  Civ.  Action  No. 
96-3457  were  lodged  in  the  United 
Slates  District  Court  for  the  District  of 
New  )ersey  on  July  15, 1996.  The 
proposed  Consent  Decrees  resolve  the 
United  States'  claims  against  J  &  M  L.and 
Company  ("J&M")  and  Jersey  Central 
Power  a  Light  Company,  Inc.  ("JCPLC"), 
under  Section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  as  amended,  42  U.S.C. 
9607(a),  concerning  response  actions  at 
the  hnperisl  Oil/Champion  Chemical 
Superftud  Site  located  in  the  Township 
of  Marlboro,  Monmouth  County,  New 
Jersey  (the  "Site"), 

Under  the  terms  of  the  settlement 
with  JAM,  J&M  has  agreed  to  pay    ' 
$30,000  to  the  Super^hmd.  to  grant  EPA 
and  the  State  access  to  its  property  for 


response  actions,  and  to  put  into  place 
institutional  controls  as  directed  by 
EPA  In  return,  the  United  States  will 
release  J&M  from  liability  for  past  and 
future  response  costs  at  the  Sits.  Under 
the  tnma  of  the  settlement  with  JCFLC, 
JCPLC  has  agreed  to  pay  $67,500  to  the 
Superfund,  to  grant  EPA  and  the  State 
aocsss  to  its  property  for  response 
actions,  and  to  put  into  place 
insdtutianal  controls  ss  directed  by 
EPA  In  return,  the  United  Stales  trill 
release  JCPLC  from  liability  for  past  and 
future  response  costs  at  the  Sits. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
propoeed  Consent  Decrees.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environmont 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
v.JB'M  Land  Company  and  Jersey 
Cential  Potmr  &  light  Company,  Inc., 
Civ.  Action  No.  96-3457,  DOJ  190-11- 
2-04eA 

The  proposed  Consent  Decrees  may 
be  examined  at  the  Office  of  the  United 
States  Attorney,  District  of  New  Jersey, 
402  East  SUte  Street,  Trenton,  New 
Jersey  08608;  at  the  Region  II  Office  of 
the  U.S.  Environmental  Protection 
Agency,  290  Broadway,  New  York,  New 
York  10278:  and  st  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4tfa  Floor, 
Wsshij^on,  D.C  20005,  (202)  624- 
0892.  Copies  of  the  Consent  Decrees 
may  be  ootained  in  person  or  by  mail 
from  the  Consent  Decree  Ubrary,  1120 
G  Street,  N.W.,  4th  Floor,  Washington, 
D.C  20005.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  $8.50 
for  the  J&M  Consent  Decree  and  $7.00 
for  the  JCPLC  Consent  Decree  (25  cents 
per  page  reproduction  costs)  payable  to 
the  Ctmsant  Decree  Library. 
|adM.Gn*s. 

Eimronamntal  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc  96-19733  Filed  B-2-«6:  8:45  am) 
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NoOoa  Of  Lodging  a  Joint  StlpuMion  Of 
StUemanl  Pursuant  to  the  Reeource 
ConaecvaUon  and  Recovery  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  and  42  U.S.C 
$  6973(d),  notice  is  hereby  given  that  on 
July  25,  1996,  a  proposed  modification 
of  consent  decree  in  United  States  v. 
Dale  Valentine,  et  al..  Civil  Action  No. 
93CV1005J,  was  lodged  with  the  United 
SUtes  District  Court  for  the  District  of 
Wyoming. 


The  complaint  filed  by  the  United 
States  on  February  19, 1993,  seeks 
injunctive  relief  and  dvil  penalties 
under  Sectian  7003  of  the  Resource 
Conservatton  and  Recoveiy  Act 
("RCRA"),  42  U.S.C.  86973.  The 
complaint  alleges  that  an  abandoned  oil 
reprocessing  bdlity  near  Glenrock, 
Wyoming,  commonly  known  as  Powder 
River  Crude  Processors  or  Big  Muddy 
Oil  Processors  (the  "Site"),  may  present 
on  imminent  and  substantial 
andangerment  to  human  health  or  the 
environment.  The  complaint  seeks 
injunctive  relief  snd  dvil  penalties  for 
violations  of  administrative  orders 
issued  by  EPA  under  SecUon  7003  of 
RCRA  for  a  cleanup  of  the  Site. 

Under  a  Consent  Oeoee  entered  by 
the  U.S.  District  Court  for  the  District  of 
Wyoming  on  June  21, 1994,  five 
defendants  (Texaco  Refining  and 
Mark^ing,  Inc.,  Conoco  Pipe  Line 
Company,  True  Oil  Company,  Eighty- 
Eight  Oil  Company,  and  Phillips 
Petroleum  Company)  agreed  to  pay  a 
dvil  penalty  of  $300,000  ibr  their  past 
violations  of  the  administrative  orders 
and  agreed  to  perform  a  dean  up  of  the 
Site,  designed  to  address  conditions  at 
the  Site  which  may  present  an 
inuninent  and  substantial  andangerment 
to  health  or  the  envirozunent.  The 
proposed  modification  of  this  Consent 
Deoee  provides  that  one  of  the 
perfbrmoncs  standard  for  soils  more 
than  three  feet  below  the  ground  surface 
will  be  changed  from  a  standard  of  less 
than  100  ppm  Total  Petroleum 
Hydrocarbons  to  a  standard  of  less  than 
3.3ppm  benzo(a)pyrene. 

Tne  Department  of  Justice  vrill 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
modification  of  settlement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  DC 
20044,  and  should  refer  to  United  States 
V.  Dale  Valentine,  et  al.,  DOJ  Ref.  #90- 
7-1-692.  In  accordance  with  Section 
7003(d)  of  RCRA,  commenters  can  also 
request  a  public  meeting  in  the  affected 
area. 

The  proposed  modification  may  be 
examined  a!  the  OfTics  of  the  United 
States  Attorney  for  the  District  of 
Wyoming,  3rd  Floor,  Federal  Building, 
111  South  Wolcolt  Casper,  Wyoming 
82601:  the  United  States  Enviroiunental 
Protection  Agency,  Region  8,  999  18th 
Street— Suite  500,  Denver,  Colo.  80202- 
2466;  and  at  the  Consent  Decree  Library, 
1120  "G"  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  modification 


may  be  obtained  in  person  or  by  mail 

from  the  Consent  Decree  Library,  1120 

G  Street,  NW.,  4th  Floor,  Washington, 

DC  20O05.  In  requesting  a  copy,  please 

refer  to  the  referenced  case  and  number, 

and  endose  a  check  in  the  amount  of 

$3.25  (25  cents  per  page  reproduction 

costs),  payable  to  the  Consent  Decree 

Library. 

JiMlM^GnMi. 

Section  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  96-19734  Filed  8-2-86;  8:45  am) 

aaian  OOOC  MH-S1-H 


Dnig  Enforoamant  Admkilatration 

Importar  of  Controlled  Subatances; 
Nutica  of  Registration 

By  Notice  dated  March  27, 1996,  and 
published  in  the  Federal  Register  on 
April  4, 1996.  (61  FR  15121).  Radian 
Corporation,  P.O.  Box  201088,  8501 
Mopac  Blvd.,  Austin,  Texas  78720, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Cathlnone  (1235) 

Metcathinone  (1237) „ 

t4-Elliylaniptielamlne  (1475)  

N,fM]iineliiylaiiiplwlamine  (1480) .... 

Ammorex  (1586) 

4-MeHiylaminocax  (cis  isomei)  (1590) 

MaHiaquaiane  (2565)  

Lyseigic  acid  dielhylamtde  (731S)  .... 

TetfahydrocannaWtwts  (7370)  

Mescaline  (7381) 

3,4-Meltiylenedioi(yafnphelafnine 

(7400) 

3,4-Me(hylenedioxy-N- 

elhylamphetamine  (7404)  .„ — 

3,4- 

Mettiylenedknymelhannpttetaniine 

(7405) 


44Mhoi<yaiTiptietairane  (7411) 

Psikicyt*!  (7437) 

Psilocyn  (7438) _ 

D»iy*omofphine  (9145) 

Noimorphine  (9313)  - 

Acetylmelhadol  (9601)  

Alptaoetykneltiadol    except    Levo- 

A^ihacelylmelhadol  (9603) 

Normaltiadcne  (9636) 

3Aitemyflentanyl  (9613) 

Amphetamine  (1100) • 

Methamphetainine(IIOe)  

Methylphenidate  (1724) 

Amobartiital  (2125) .• 

Pentobaibital  (2270) 

Seoobaibltal  (2315) 

Ptiencyoiiine  (7471) 

1 -PIpsrtdhocydohennecartioniMe 

(8603) 

Otiydreoodalne  (9120) 


Sched- 
ule 


Drug 


Oxycodone  (9143) 

Hydronmphane  (9150)  

Diphenoxylale  (9170) 

Benzoyleogonlne  (9180) 

Ettiyiinofphine  (9190) 

Hydrocodone  (9193) 

IsomeHiadane  (9226) 

MeperidHie  (9230) 

Methadone  (9250) 

Methadone-lntermednte  (9254)  .. 

Motphine  (9300)  

Levo-alphacatylmelhadol  (9648)  . 

Oxymorphone  (9652)  _ 

AHentanil  (9737)  

Sulentanil  (9740) — 

Fenlanyl  (9801)  


Schsd- 


Drag 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
fadors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Radian  (^rporation  to 
manufadure  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CF.R.  0.100  and 
0.104,  Ihe  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  luly  25,  1996. 
Gens  R.  HaJiUp, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc  96-19818  Filed  8-2-96: 8:45  am) 
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Importar  of  Controllad  Subatancaa; 
Notica  of  Raglatratfcm 

By  Notice  dated  April  30. 1996,  and 
published  in  the  Federal  Register  on 
May  6, 1996.  (61  FR  20275).  Research 
Biochemicals,  Limited  Partnership, 
Attn:  Richard  Milius,  1-3  Strathmore 
Road,  Natick,  Massachusetts  01760. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Dnig 


Meltaquakxw  (2566)  

Ibogakie  (7260) 

Tairahydrocannabinals  (7370)  .. 

BuMenine  (7433) - 

OimettiydryplafTiine  (7435)  

Boiphine  (except  HO)  (9066)  .. 

Mettiylphenidate  (1724) 

PentobaftXial  (2270) 


npranoiptiine  (9066) 

EtoipWne  Hydrochloride  (9060)  . 

O^phanoxyMe  (9170) 

Melazodne  (9240) 

Methadone  (9250) 

Famanyl  (9601) 


Schod- 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code. 
SecUon  823(a)  and  determined  that  the 
registration  of  Research  Biochemicals, 
Limited  Partnership  to  import  Ihe  listed 
controlled  substances  is  consistent  with 
Ihe  public  interest  and  with  United 
States  obligations  under  international 
treaties,  conventions,  or  protocols  in 
effed  on  May  1, 1971,  at  this  time. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Ad  and  in  accordance  with  TiUe 
21,  Code  of  Federal  Regulations, 
S  1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  )uly  25, 1996. 
Gena  R.  HaUip, 

Deputy  Assistant  AdminisUator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

IFR  Doc.  96-19819  Filed  8-2-96:  8:45  ami 
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Manufacturaf  o(  Controlled 
Sutntances;  NoUce  of  Reglatration 

By  NoUce  dated  May  6, 1996,  and 
published  in  the  Federal  Register  on 
May  15, 1996,  (61  FR  24515),  Research 
Biochemicals,  Limited  Partnership,  One 
Strathmore  Road,  Natick,  Massachusetts 
01760,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manubcturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Onig 


i:;attiinane  (llJ36) 

MethcalMnone  (1237)  — 

Atphtt-BtiyOryplamine  (7249) 

Lyseigic  add  dMhytBiMe  (7315)  ._ 
4-eranK>-2,S-dn)e<hoxyamphelainine 

(7381) _ _ 

2X>melhoxyamp»ielaniine  (7396) 
3,4- 

Methylenedoxyineltianiphelairane 

(7405) - 

Dimelhyitiyplamine  (7435)  

l-{1-(2-T1iieny1)cyclohexy(]p(poi«ne 

(7470) 

Heroin  (9200) 

NomKxpWne  (9313)  

PhencycMine  (7471) -. 


Sched- 
ula 


/ 


40«ao 
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Drug 


Banzoytecgonlne  (9100) . 


Sdwt- 


II 


No  comments  or  obiacticni>  have  been 
received.  I£A  bm  considered  the 
factors  in  Title  21,  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Kesearcfa  Biocfaemicals  to 
manufiacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Thsrefon,  pursuant 
to  21  U.S.C  823  and  28  OFJt  0.100  and 
0.104,  the  Deputy  Assiatant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  finu 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dalad:  July  2S,  IMS. 
G«MR.HaUlp, 

DsputyAgaisiant  Administrator,  Office  of 
Divtrsion  Coittroi,  Drug  Snforcaaent 
Admiautration. 
IFR  Doc  9»-lH20  niwi  S-2-9e-,  S:4S  am) 


Offloa  of  JiiaHfia  Progfama 

Offlca  of  Juvanlla  liMafh,^  and 
DaMiQiianoy  Piawantton 

Agancy  kilonnatfon  CoNacHon 
AGwimK  nxipoaao  wosacDon^ 
CofiMnant  Ra(|uaat 

XCnSM:  Notice  of  infonnation  coUaction 
under  review;  juvenilee  taken  into 
custody  reporting  program. 

Office  of  Management  and  Budget 
(CArlB)  approval  is  beiitg  sought  for  the 
informatim  collection  IMed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Fadaral 
Kagieter  and  allowed  80  days  for  public 
comment 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  Ustad  it  the  top 
of  this  page  in  the  Federal  Kagialar. 
This  procaas  is  conducted  in  accordance 
with  S  Code  of  Federal  Regulation,' 
$  1320.10.  Written  conunents  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
reganUng  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  OfTice  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer. 
Washington,  DC,  20S03.  AdditionsiUy, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Commenta 
may  also  be  submitted  to  the 


Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Soite  850. 1001  G  Street,  NW, 
Washington.  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  and  suggestions  bom  the 
public  and  afiiscted  agendas  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency /cranponent, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  die 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
rasponaes. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Raviaion  of  a  currently  approved 
collection. 

(2)  The  title  of  the  brm/collactioa: 
Juveniles  Taken  into  Custody  Reporting 
Program. 

(3)  The  agency  fann  nimifaer,  if  any, 
and  the  applicable  component  of  the 
Departmaat  sponsodng  the  collection. 
Form:  None.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Dapertmsnt  of  Jnstica. 

(4)  Afhcted  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  Local 
govenunants.  Other:  None.  To 
enumerate  and  describe  annual 
movements  of  juvenile  offandera 
through  state  correctional  systems.  It 
will  be  used  by  the  Department  of 
Justice  for  planning  and  policy  affecting 
states.  Providers  of  data  are  personnel  in 
state  departments  of  corrections  and 
Juvenile  services. 

(SJ  An  estimate  of  the  total  number  of 
respondents  and  the  amotmt  of  time 
estimated  for  an  average  respondent  to 
respond:  51  respondents  with  an 
average  12  hours  per  respondent 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  628  aimual  burden  hours. 

Public  comment  oo  this  proposed 
information  collection  is  stioiigly 
encouraged. 

Dalad:  July  30. 1998. 
KoDsn  B.  Bng^. 

Department  Cfeorance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc  96-19784  FUsd  8-2-96: 8:45  ami 
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NalkNial  Inatttula  of  JuaHcc 
SoHcllattott  for  Law  Enfocoamant 
Oourta  and  ConacUana  Taehnolegy 


EvahMllan 

AOBKY:  Office  of  Justice  Programa. 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 


r:  Aimouncement  of  the 
pending  distribution  on  August  1, 1906 
of  the  National  Institute  of  Justice 
"Solicitation  for  Law  Enforcement. 
Courts  and  Corrections  Technology 
Development.  Implementation  and 
Evaluation." 

AO0RES8ES:  National  Institute  of  Justice. 
Office  of  Sdenoe  and  Technology.  633 
Indiana  Avenue.  NW..  Washington.  DC 
20531. 

DATES:  The  deadlines  for  receipt  of 
proposals  are  close  of  business  on 
September  15. 1996,  and  November  15, 
1906. 

8UPPLB«TARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  ("the  Crime 
Act"),  as  amended.  Pub.  L.  103-322, 108 
Stat  1796,  (1994),  codified  at  42  U.S.C 
13701  et.  seq.,  and  the  Fiscal  Year  1996 
Omnibus  Appropriations  Act,  Public 
Uw  104-134. 110  Stat  1321.  (1906). 

Backgnmui 

The  National  Institute  of  Justice  (NIJ), 
the  research  and  development  agency  of 
the  U.S.  Department  of  Justice,  %vishes 
to  notify  interested  organizations  that  on 
August  1 ,  1996  an  NIJ  Solicitation  will 
be  released  to  seek  proposals  for  the 
development,  testing,  evaluation, 
adoption  and  implementation  of  new 
and  iimovative  technologies  and 
techniques  to  support  and  enhance  law 
enforcement  courts  and  corrections 


operations,  particularly  at  the  State  and 
local  level. 

The  solidtatian  maks  not  only 
proposals  to  develop,  test  and 
implement  criminal  Justice 
tedmologies.  but  also  proposals  to 
evaluate  the  organizational  and 
behavioral  impacts  of  the  use  of  specific 
technologies  in  the  criminal  justice 
system.  Successful  proposals  will 
receive  grant  funding. 

Proposals  an  expected  to  describe 
individual  or  public-private  partnership 
efforts  to  support  and  enhance  or 
evaluate  technologies  for  application  in 
the  criminal  justice  system.  NX]  expects 
to  have  SIO  million  to  $15  million 
available  to  fund  awards  made  under 
this  solicitation.  There  will  be  two 
proposal  submittal  deadline  dates: 
September  15. 1996,  and  November  1, 
1996.  However,  award  decisions  for  the 
proposals  submitted  for  the  November  1 
deadline  will  be  based  on  remaining 
funds  available. 

The  "Solicitation  for  Law 
Enforcement,  Courts  and  Corrections 
Technology  Development, 
implementation  and  Evaluation"  is 
expected  to  be  released  In  NIJ  on 
August  1, 1996.  Copies  of  the 
solicitation  will  not  be  made  available 
early,  therefore  interested  parties  should 
not  seek  to  obtain  copies  of  the 
document  prior  to  the  release  date.  NIJ 
will  place  a  similar  announcement  in 
this  publicatian  upon  releaae  of  the 
solicitation. 

DocniBaBt  Availability 

Begiiming  August  1, 1996,  interested 
orgai^zations  may  obtain  a  copy  of  this 
solicitation  by  calling  the  National 
Criminal  Justice  Refnence  Service 
(NCJRS)  at  1-800-851-3420  to  obtain  a 
copy  of  NIJ's  "Solicitation  for  Law 
Enforcement  Courts  and  Corrections 
Technology  Development, 
Implementation  and  Evaluation."  (refar 
to  document  number  SL000168). 

Also  beginning  August  1, 1996,  the 
solicitation  will  be  available 
electronically  through  three  sources  on 
the  Internet: 

(1)  The  Justice  Technology 
Information  Network  (JUSTNET)  home 
page  on  the  World  Wide  Web  at  http:/ 
/www  jilectc.org 

(2)  The  NCJRS  Justice  Information 
Center  home  page  on  the  World  Wide 
Web  at  http'7/www.nc)rs.oig 

(3)  Through  the  NCJRS  Bulletin 
Board,  telnet  to  nc)rsbbs.nc)rs.org,  or 
gopher  to  ncjrs.oig:71. 

Those  without  Internet  access  can  dial 
the  NCJRS  Bulletin  Board  via  modem: 


dial  (301)  738-8895.  Set  modem  at  9800 

baud,  8N1. 

)mwmjtnrle. 

Director.  National  Institute  of  Justice. 

(FK  Doc  9^-19809  Filed  8-2-98;  8:45  am] 


DEPARFMENT  OF  LABOR 

Emptoymant  and  TraifiinQ 


Exparianoa  Rating  Rapoft;  Conanant 


ACTION:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  thst  requested 
data  can  be  provided  in  the  deseed 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  dearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Admiidstration  is  soliciting  conunents 
concerning  the  proposed  revision  and 
extension  of  the  ETA  204,  Experience 
Rating  Report  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  4, 1996. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  evaluate  whether  the  propoaed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  ir\rliiriing 
whether  the  information  will  hma 
practical  utility: 

*  evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
prop<^ed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 


an  to  respood,  including  application  of 
appropriate  automatsd.  elactnmlc. 
mechanical,  or  other  technological 
coUaction  tedmiques  or  other  fonns  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  respooaea. 
AOORESSES:  Michael  Miller, 
Unemployment  insurance  Service, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  S4231,  200  Constitution 
Ave.  N.W.,  Washington,  DC.  20210: 
telephone  number  (202)  219-5309;  fax 
(202)  219-8506  (these  are  not  toll-bee 
numbers). 

SUPtH^MBITARY  MFOMMTION: 

LBackgronnd 

The  data  submitted  aimually  on  the 
ETA  204  report  enables  the  Employment 
and  Training  AdminiBtiation  to  project 
revenues  for  the  Unemployment 
Insurance  program  on  a  State  by  State 
basis  and  to  measure  the  variations  in 
assigned  contribution  rates  which  result 
from  different  experience  rating 
systems.  Used  in  conjunction  %vith  other 
data,  the  ETA  204  assists  in  determining 
the  effiects  of  certain  factors  (e.g., 
seasonably,  stabilization,  expansion,  or 
contraction  in  employment,  etc)  on  the 
employment  experience  of  various 
groups  of  employers.  The  data  also 
provide  an  early  signal  for  potential 
solvency  problems,  are  useful  in 
analyzing  factors  which  give  rise  to 
these  potential  problems,  and  permit  an 
evaluation  of  the  effectiveness  of  the 
various  approaches  available  to  correct 
the  detected  problems.  Further,  the  data 
are  the  basis  for  determining  the 
Experience  Rating  Index;  the  index 
allows  for  the  evaluation  of  the  extent 
to  which  UI  benefits  in  States  are 
effectively  charged,  noncharged.  and 
ineffectively  charged. 

n.  Cuirent  Actions 

The  change  being  proposed  in  this 
request  for  extension  will  alter  Section 
C  of  the  report,  AU  Taxable  Subject 
Accounts,  Selected  Data  by  Experience 
Factor,  standardizing  it  with  a  uniform 
format  for  all  Stales.  The  change  will 
require  that  States  report  the 
distribution  of  their  employers 
according  to  fixed,  standardized, 
experience  factor  intervals.  Presently, 
States  are  allowed  wide  discretion  in 
setting  these  intervals  when  submitting 
Section  C.  Informal  queries  of  State 
persoimel  have  indicated  that,  since 
Section  C  is  presentiy  tabulated 
electronically,  the  programming 
required  to  conform  to  standardized 
experience  factor  intervals  would 
consist  of  modifications  to  software 
already  in  use.  This  change  will  allow 
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States  to  submit  Section  C  electnmicaUy 
(Sactioiu  A  and  B  are  cunently  rapoited 
ekctmiicaUy),  aoabla  efficiaiit 
manipulatiaa  of  the  data,  and  improw 
tha  aocmacy  of  the  Bxparisoce  Rating 


7>pe  o^  JieviMr:  Raviilaa. 

Agntcy.  Employment  and  TMning 
Adminiatratian. 

TSth:  Experience  Rating  Repot. 

OMB  Number  1205-0164. 

^faOad  PiMic:  Stata  Govanunenls. 

Agency  Muntei;  ETA  204. 

Frmjumcy:  Annually. 

Total  Bmpoiaa:  53. 

Antaga  Time  per  Betpome:  15  min. 

Bitimated  Total  Baixhn  Houik  14. 

Total  Burden  Coet  (capitaUttatxip):  M 
ia  eatimatad  that  ataitup  programming 
will  take  40  houn  per  Stale  or  2,120 
liounarS41370. 

Tata/ Ainfan  Coft  (oparating/ 
matataining):  $277. 

Comments  submitted  to  raaponaa  to 
this  comment  nquaat  will  be 
aummaiiaad  and/or  indnded  in  the 
raqueat  for  Offloe  of  Managamant  and 
Budget  approval  of  the  Innrmatiaai 
collection  raqitest;  thn  will  aleo 
becone  a  matter  <rf  public  racord. 

Daiad:  \aif  30,  t«W. 


Mnctar,  Unampioywent  btturaaca  Service, 
Smpioyment  and  Tminiag  Admiaigtratitm, 
Pnt  Doc  96-19793  Piled  S-Z-aS:  8:4S  aeil 


AOBKT:  Ckxrupetional  Safety  and  Health 
Adminiatntion  (OSHA),  U.S. 
Department  of  Labor, 
acme  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Haeltfa 
(MACOSH):  Notice  of  Meeting. 


Y:  Notice  ia  hereby  given  that 
the  Maritime  Advisory  Coinmittae  for 
OxupetioDal  Safety  and  Heelth, 
estabUshed  under  sectioo  7(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1070  (29  U.S.a  656  to  advise  the 
Seoetaiy  of  Labor  on  matters  relating  to 
occupational  safety  and  health 
programs,  policies,  and  standards  in  the 
maritime  industries  of  the  United  States 
wrill  meet  August  28  and  29, 1996,  at 
The  Annapolis  Marriott  Waterfront 
Hotel  on  80  Compromise  Street, 
Annapolis,  Maryland. 
AOOneases:  Any  written  comments  in 
response  lo  this  notice  should  be  sent  to 
the  Ibllowing  address:  OSHA,  Office  of 


Maritime  Standards,  Room  N-3e21, 200 
Constitution  Avenue,  N.W., 
Washington,  D.C  20210.  Phone  (202) 
210-7234,  fn  (202)  210-7477. 

FOR  RMTWI  MPOfMATION  OONTACTt  Mr. 
Lany  Libaiatare,  Office  of  Maritime 
Standaida.  OSHA.  (202)  210-7234, 
extension  141. 

■uwt— irairr  ■■owMATWw.  The 
Maritime  Adviaory  Committae  on 
Occupatianal  SafMy  and  Health  meeting 
will  be  held  Auguat  28  from  9:00  to 
5H)0.  and  Auguat  29  bom  9KI0  to  5:00 
at  The  Annapolia  Marriott  Watarfront 
Hotel  on  80  Compromise  Street, 
Annapolis,  Maryland  21401,  telephone 
(410-268-7555).  At  this  meetihg,  the 
Committee  wlU  continue  its  discussions 
on  maritime  enfarcamant,  stendards, 
and  outreach  initiatives  related  to  the 
HMritlitM  induatries.  An  extensive 
diacuaaian  of  safety  and  haahh 
progiams  ia  planned. 

All  intarastad  pereona  are  invited  to 
attend  the  public  meetings  of  MACOSH, 
imrhiATig  this  one  at  the  time  end  piece 
indiceledabave.  Seeting  will  be 
avallaUa  to  the  public  on  a  flrst-cone, 
fint-aarvad  basis.  Individuals  with 
disaMlitiaa  wlahteg  ta  attend  should 
contact  Thada  Kaney  at  202-210-8061. 
no  later  than  Auguat  14. 1906,  to  obtain 
appnuKJate  aaxnnnodations. 

MA(X>SH  win  meet  as  a  whole  and 
also  in  small  ibcuagreupa.  MMttaadata, 
views  or  conments  for  considesation  by 
the  Conunittee  mey  be  submitted. 
[Hefaraliiy  with  20  copies,  to  Larry 
Liberatora  at  the  addiaee  provided 
ibore.  Any  such  siitmiisaions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Members  of  the  general  public 
may  request  an  opportunity  to  malce  oral 
presentations  at  the  meeting.  Oral 
presentations  will  be  limited  to 
statements  of  fact  and  views,  and  shall 
not  include  any  questioning  of  the 
committee  membiars  or  other 
participants  unless  these  questions  have 
been  specifically  approved  by  the 
chairperson.  Anyone  wishing  to  make 
an  oral  preeentation  should  notify  Ijury 
Liberatore  before  the  meeting.  The 
request  should  state  the  amount  of  time 
desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  pnmits,  at  the 
disotation  of  the  Chair  of  the  Adtriaory 


Stanad  at  Wsshingkn,  OC  this  30tb  day 
of)iihri«9e. 


Asaittant  Secntaiy  of  Labor, 

[FR  Doc  96-19704  FUcd  »-Z-ae;  S:4S  am] 


NATIONAL  ASnONAUnCS  AND 
SPACE  AOHMKHUTION 


AOBICY:  National  Aeronautica  and 
Space  Administration. 
action:  Notice  of  meeting. 

HMHARV:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautica  and  Space  Adminiatration 
announcae  a  NASA  Adviaory  Couixal, 
Aeronautics  Adviaory  Conunittee, 
Subcommittee  on  Human  Factors 
maetiBg. 

IMTES:  August  27, 1996,  8:30  a.m.  to 
5:00  p.m.;  August  28, 1996, 8:30  a.m.  to 
5M)  p.m.1  and  August  29, 1996, 8:00 
ajn.  toNoon. 

ADMOMK  National  Aaranautics  and 
Space  Administration,  Ijnglay  Reeearch 
Center,  Building  1268,  Room  2120, 
Hampton,  VA  23681-0001. 
ran  RMTHBI  ■POMMTION  CONTACT: 
Mr.  P.  Douglaa  AibucUe,  hhtioDal 
Aerenautica  and  Space  Administration, 
Lugley  Reeearch  Cantar,  Hampton,  VA 
23661.  804/864-4072. 

meeting  will  be  open  to  the  puUic  up 

to  the  seating  capacity  of  the  room. 

Agenda  topics  for  the  meeting  are  aa 

fbUows: 

— National  Perspective:  NASA 

Aeronautics  Update 
—NASA  Human  Factors  Update 

Trilateral  Committee  Human  Factors 

Program  Coordination 
— FAA  Himian  Factors  Coordination 
— Himian  Factors  Rsaeaich 
— Airframe  Systems  AppUcationa 
— Airspace  Operations  Systems 

Applications 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  fuly  29, 1996. 
LasUe  M.  Nolan, 

Adviaory  Committee  Managament  Officer. 
(PR  Doc.  96-19753  Filed  S-2-06:  6:46  am) 
aaisM  Qoaa  n»-*m 


[Nc«ea96-a«q 

NASA  Advisory  Council  (NAC).  Spaoa 
Scianca  Advlaoiy  CommHiaa  (SScAC), 
Stnietura  and  Evolution  of  Um 
Unhraraa  Adviaory  Subcommlttaa; 


AOENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

StMMAltv:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Sciraice 
Advisory  Committee,  Structure  and 
Evolution  of  the  Universe 
Subcommittee. 

dates:  Monday,  September  9, 1996. 8:30 
a.m.  to  5KXI  p.m.,  and  Tuesday, 
September  10, 1996, 8:30  a.m.  to  4:30 
p.m. 

AOORESS:  NASA  Headquarters, 
Conference  Room  MIC  6-A/B  West,  300 
E  Street,  SW,  Washington,  DC  20546. 
.  FOR  FUHTHER  MFOfWATION  CONTACT:  Or. 
Alan  N.  Bunner,  Code  SA  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546, 202/358-0364. 
SUPPt-BBITAnY  StFOflMATKM:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— State  of  Space  Science 
— Fundamental  Questions  in 

Astrophysics 
— Current  Programs  and  Mission 

Opportunities 
— ^Technology  Working  &oup 
— Strategic  Planning 
— Public  Relations 
— Other  Issues  Facing  the  Subcommittee 

It  is  imperative  tliat  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  July  29, 1996. 
Leslie  M.  Nolaa. 

Adviaory  Committee  Management  Officer, 
National  Aeronautica  and  Space 
Administration. 

(FK  Doa  96-19752  Filed  8-2-96;  8:45  ami 
aaiaa  oooa  ni*-et-«i 


NATIONAL  SCIENCE  FOUNDATION 

Privacy  Act  of  1974:  Systsms  of 
Raconls 

summary:  Pursuant  to  the  Privacy  Act  of 
1974  (5  U.S.C  552a),  the  National 
Science  Foundation  (NSF)  is  providing 


notice  of  revisions  to  three  systems  end 
the  establishment  of  five  new  systems. 
These  revisions  to  currant  systems  are 
being  made  to  include  altered  and  new 
routine  uses,  and  to  more  accurately 
reflect  the  record^contained  therein. 
They  are  reprinted  in  their  entirety.  Five 
new  systems  have  been  estab)i8hed  to 
more  adequateiy  reflect  additional 
Foundation  records  covered  by  the 
Privacy  Act  requirements. 

In  accordance  with  the  requirements 
of  the  Privacy  Act,  NSF  has  provided  a 
report  on  the  proposed  systems  of 
records  lo  the  Director  of  OMB.  the 
Chairman,  Committee  on  Governmental 
Affairs,  and  the  Chairman,  Committee 
on  Government  Reform  and  Oversight. 
EFFECTIVE  [>ATE:  Sections  552a(e)  (4)  and 
(11)  of  Title  5  of  the  U.S.  Code  require 
that  the  public  have  thirty  days  to 
comment  on  the  routine  uses  of  systems 
of  records.  The  new  routine  uses  that 
are  the  subject  of  this  notice  will  take 
effect  thirty  days  from  dale  of  this 
publication  (September  4, 1996),  unless 
modified  by  a  subsequent  notice  to 
incorporate  comments  received  from  the 
public. 

COia^NTB:  Written  comments  should  be 
submitted  to  Herman  G.  Fleming,  NSF 
Privacy  Act  Oificer.  National  Science 
Foundation,  Division  of  Cxintracts, 
Policy  and  Oversight,  4201  Wilson 
Boulevard,  Room  485,  Arlington,  VA 
22230. 

Dated:  )uly  31. 1996. 
iG. 


Privacy  Act  Officer. 

1.  NSF  Privacy  Act  System  Beiag 
Revised.  The  following  three  systems  of 
records  have  been  altered  to  better 
describe  the  records  contained  therein 
and  to  include  altered  and  additional 
routine  uses.  The  records  contained  in 
NSF-37,  "U.S.  Antarctic  Research 
Program  Field  Participants,"  are  covered 
by  the  rt)utine  uses  contained  in  NSF— 
36,  "Persoimel  Tracking  System, 
(Antarctic)."  System-37  is  hereby 
discontinued. 


Medical  Examination  Records  for 
Service  in  the  Polar  Regions. 

SYSTBi  LOCATim: 

National  Science  Foundation  Health 
Services  Office,  4201  Wilson  Boulevard, 
Koom  265-S,  Arlington,  VA  22230 

Antarctic  Support  Associates  (ASA) 
and  subcontractors,  61  Inverness  Drive 
East.  Suite  300,  Englewood,  CO  80112 

Force  Medical  OlEcer,  Naval  Support 
Force  Antarctica  (NSFA),  Port 
Hueneme,  CA  and  McMurdo  Station, 
Antarctica 


Polar  Ice  Coring  Office  (PICX}), 
University  of  Nebraska,  Lincoln, 
Nebrasica 

CATEIKMKa  OF  aamiWAU  CaWBm  SY  THE 

aYtnac 

The  system  covers  all  individuals, 
including  NSF  employees,  employees  of 
the  NSF  civilian  support  contracton, 
other  federal  civilian  employees, 
military  personnel,  and  federal 
uniformed  service  employees  (USPHS, 
NCAA,  USCG),  who  have  completed 
applications  for  positions  requiring 
Antarctic  deployment  (all  stations)  and 
Arctic  deployment,  Cksenland  only;  and 
individuals  who  have  requested  medical 
waivers. 

Note:  Records  coacereing  cunent  and 
former  federal  employeei  are  also  cowed  tiy 
OPM/GOVT-10. 

CATeOOaSt  OF  RCOOMOa  Bl  THE  SYSTBt: 

All  documents  relating  lo  the 
individual's  medical  screening  process, 
including  the  individual's  medical 
history;  physical,  dental,  and 
psychological  examination  results;  and 
requests  for  medical  waivera. 

AUTHOanV  PMI  auaiTBWHCC  OF  THE  artTBt 

16  U.S.C  2401  et  seq„  42  U.S.C  1870, 
44  U.S.C  3101. 

nOUIME  UK  OF  aeCOaOa  IMBITAItB  81  THE 

8Y«TBi^  aojuBaa  CATcooflKa  OF  uae«  Aia> 
TIC  FunFoaet  OF  SUCH  uses: 

Information  from  this  system  may  be 
disclosed  to: 

(1)  Staff  of  the  Naval  Support  Force 
Antarctica  or  its  Executive  Agent 
involved  in  review  of  medical 
documentation  to  determine  physical 
qualifications  for  Antarctica 
deployment; 

(2)  NSF  medical  contnctors  and  other 
medical  professionals  involved  in 
reviewing  medical  documentation,  on 
behalf  of  the  NSF,  to  determine  physical 
qualifications  for  deployment  and 
waivers  of  medical  conditions; 

(3)  Office  of  Polar  Programs 
contractors  and  their  subcontractors 
who  are  involved  in  receipt,  medical 
review  and  administrative  processing  of 
all  medical  records  for  individuals 
%vishing  to  deploy  to  Antarctica  or 
Greenland  under  the  auspices  of  the 
U.S.  Government. 

(4)  A  panel  of  medical  experts 
convened  for  the  purpose  of  loolung  at 
medical  issues  in  the  polar  regions  and 
advising  the  NSF  on  improvements  to 
the  system. 

(5)  Federal,  state,  or  local  agencies,  or 
foreign  governments  when  disclosure  is 
necessary  to  obtain  records  in 
connection  with  an  investigation  by  the 
NSF; 


Federal 
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(6)  Acadamic  institutions  snd  other 
amploying  oiginisatioDS  whan  the 
inmnnation  is  relevant  to  a  dadsiaB 
mada  by  the  NSF  in  connecdon  «dth  a 
madical  waiver  request; 

(7)  The  paisonal  physician  or 
swainlnlng  pinsidan  of  the  individual 
about  whom  the  records  pertain  whan 
disclosure  is  necessary  to  obtain 
additional  information  neosssiry  to 
make  a  determination  on  initial 
qualification  or  medical  waiver: 

(8)  Family  members  when  the 
individual  seeking  deploymmt  is 
unfeacfasble  and  additionsl  inibimatian 
is  needed  in  aider  to  make  a 
datannination  on  a  waiver  laquast; 

(8)  Principal  Inveadgstois  when  fleld 
team  members  have  requaatad  madical 
waivers,  academic  insUtotiona.  and 
other  amploying  oiganiiatiana  vrfaen  the 
iniioffmation  concsnis  final 
datamiinations  on  walvar  raquasis;  and 

(101  The  Department  of  Ju^ioe,  to  the 
extant  diadoaura  is  compatibla  witfa  the 
purpose  tar  wliicfa  the  reoosd  was 
collectad  snd  is  relevant  and  naoaasary 
to  litigatian  or  antidpaiad  Utigadon.  in 
which  one  of  the  fallowing  is  a  party  or 
has  an  intanst  (a)  NSF  or  any  of  its 
oamponsnts;  (b)  an  NSF  employee  in 
bis/her  official  capacity:  (c)  an  NSF 
employee  in  his/her  individual  capacity 
whan  the  Depaitmaot  of  Justice  is 
representing  or  considering  mpmnnting 
the  employee;  at  (d)  the  United  States, 
when  NSF  determines  that  litigatian  is 
likely  to  afiect  the  Agency. 


aiTwnaiBc 


Records  are  maintained  in  paper 
lonnat  Racords  are  kept  in  lodad  file 
cabinets  or  sieas  with  limited  ( 


The  leonds  are  retrieved  by  the  name 
of  the  individual  or  by  the  individual's 
social  security  number. 


Hkeee  records  are  available  only  to 
those  persons  whose  official  duties 
require  such  access.  They  era  kept  in 
lodied  file  cabinets  or  locations  with 
limited  a 


Except  br  those  records  covered  by 
OMP/GOVT— 10,  records  are  destroyed 
sppitndmately  eight  yeers  after  the 
individual's  last  Antarctic  or  Arctic 
deployment 


of^xmtact:  Safety  and  Health  Officer, 
Office  of  Polar  Programs.  National 
Sdence  FouadaUon,  4201  Wilson 
Boulevard,  Room  755,  Arlington,  VA 
22230. 

MomcAiioN  nweaiMc: ' 

To  dalatmina  whether  this  system  of 
records  contains  a  racord  peit^ning  to 
th*  requesting  individual,  write  to  Uw 
system  managar  at  the  above  addrass. 

See  notificetian  procedure. 

Individuals  desiring  to  contest  or 
■mend  infixmatian  maintained  in  this 
system  of  lecoids  should  write  to  the 
system  managar  at  the  above  addiaai. 

bfonnadon  in  thaee  racorda  ia 
oblainad  Irani  individuals  who  intend 
to  deploy  to  Antarctica  or  to  Greenland 
and  bom  patsooal  physicians  snd 
medical  axamlnais  of  the  deploying 
individuala;  from  NSF  staff  and  NSF 
records;  and  from  non-NSF  persons  snd 
records,  to  the  extent  necessary  to  carry 
out  the  duties  described  in  the  NSF 
Medical  Examination  procediires.  All 
individuals  dasiring  to  deploy  to 
Antarctica  or  Gnemand  under  the 
auspices  of  the  Nstiooal  Science 
Foundation  must  provide  the  requested 
information. 

svarMiBiBi 

CFTMIACT: 

None. 


Penonnel  Tracking  Syston 
(Antarctic). 


Section  Heed,  Polar  Research  Support 
Section,  Office  of  Polar  Programs.  Point- 


Antarctic  Support  Associates,  61 
Inverness  Drive  Esst,  Suite  3(N), 
Englewood,  OO  80112. 


Individuals  seeking  entry  to 
Antarctica  under  the  auspices  of  the 
United  States  Antarctic  Program. 

CATMOMai  OF  MHOMM  M  na  snraK 

Records  include  documents  related  to 
the  individual's  deployment  and/or 
redeployment  to  the  Antarctic, 
including  but  not  limited  to  home  and 
business  addresses,  telephone  numbers, 
passport  and  social  security  numbers, 
clothing  sizas,  emergency  contact 
informatian,  and  medical  and  dental 
information.  Records  also  include 
logistical  and  administrative 
information  concerning  Antarctic 
deplojrment  and  redeployment 


nutmmn  fen  uummimM  Of  ■nmmnm 

18  U.S.C  2401,  et  ssq.,  42  U.S.C 
1870, 44  U.S.C  3101. 

■WUna  UM*  W  RMOMM  ■MnaiBD  M  IMi 

■nni^Houam  CATcaoiHi  w  UMM  aiB 

Infbimation  from  this  system  msy  be 
disclosed  to: 

(1)  Office  of  Polar  Programs  civilian 
contractars  and  their  subcontractors  in 
connection  with  their  responsibilities 
for  coofdlnating  the  administntive 
nrooeeaing  and  tracking  of  persons 
deploying  to  Antarctica.  Theae 
raqKialhnities  include  proper 
oudltting  tor  deployment.  ttcUitBting 
iiwdirel  r1— i»nc— ,  miii«itn«Hng  fmgn 
handling  and  tracking,  and  maintaining 


(2)  Naval  Support  Force  Antarctica 
(NSF A)  and  Air  National  Guard  medical 
personnel  to  track  medical  clearances; 

(3)  Family  memban,  or  other  persons 
designated  m  the  deploying  or 
deployed  individual,  in  Instances  of 
emergency; 

(4)  Other  Federal  agandes  providing 
transport,  search  and  rescue,  and  other 
logistical  aaaistanoe  to  and  from 
Antarctica.  This  ivill  include  manifsst 
information  for  captaiiu  or  pilots 
transportinfi  U.S.  Citixens  to  and  from 
Antarctica  (such  as  names.  Social 
Security  numbers,  snd  other 
deployment  ininmation); 

(5)  Other  Federal  agendes  when  the 
racords  are  relevant  to  an  agency 
dedsion  witfa  regard  to  disdplinary  or 
other  administrative  actions  concerning 
an  employee: 

(6)  Academic  m  other  oiganisarions 
when  the  records  are  relevant  to  an 
organizational  dedsion  with  regard  to 
diadplinary  or  other  administrative 
action  conoeming  an  employee: 

(7)  The  Department  of  Justice  or  the 
Office  of  Management  and  Budget  for 
consultation  in  processing  Freedom  of 
intormation  or  Privacy  Act  lequeats; 

(8)  The  Department  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpoee  for  which  the  record  ««s 
collected  and  is  relevant  and  necessary 
to  litigation  or  antidpated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest;  (a)  NSF  or  any  of  its 
components:  (b)  an  NSF  employee  in 
his/her  official  capedty;  (c)  an  NSF 
employee  in  his/her  individual  capadty 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigatian  is 
likely  to  aflsct  the  Agmcy. 

(9)  Federal,  state,  or  lool  agencies,  oi 
foreign  governments,  when  disclosure  is 
necessary  to  obtain  recoids  in 
connection  with  sn  investigation  by  the 
NSF;  and 


(10)  Representatives  of  the  New 
Zealand  government  or  other  foreign 
governments  when  deployment  involvee 
travel  through,  or  use  of,  New  Zealand 
or  othw  foreign  government  facilities, 
and  the  information  is  necessary  to 
ensure  safe  and  effident  deployment 

NUOBi  AMI  FMCnca  K«  SIOMNO, 


OF  racoiaa  w  n«  cvaTBt: 
aroRAaB 

Records  are  stored  in  an  electronic 
database. 


The  records  are  retrieved  by  name, 
sodal  security  number,  or  by  other 
unique  identiiBera. 


Access  to  records  are  limited  to  those 
persons  with  a  need  to  know.  The 
records  are  maintained  in  a  database 
that  is  password  protected. 

Mwmow  AMD  Mi>aa«u 

The  records  ara  destroyed 
approxiinately  eight  years  after  the 
inmvidual's  last  Antarctica  deployment. 

iV«TEM  liANAaEnCS)  AND  ADOaSSS: 

Section  Head,  Polar  Research  Support 
Section,  Office  of  Polar  I>Togr8m, 
National  Sdence  Foundation,  4201 

Wilson  Boulevard,  Arlington,  VA  22230. 

t 

NomcATiON  raocsxme 

To  determine  whether  this  system  of 
records  contains  records  pertaining  to 
the  requesting  individual,  contact  the 
NSF  Privacy  Act  Officer  in  accordance 
with  procedures  found  at  45  CFR  part 
613. 


All  employees  (permanant, 
temporary,  part  or  fiill  time)  and  all 
contradors,  sub-contradors, 
consultants,  volunteare  and  other 
persons  who  use  the  Nstionsl  Sdence 
Foundation  telephone  system  or  who 
make  telephone  calls  diarged  to  NSF. 

CATEoawa  Of  RGEOMoa  ai  TME  snnK 

Records  relating  to  use  of  NSF 
telephones  to  place  both  local  and  long 
distance  calls;  records  relating  to  NSF 
calling  cards  and  "BOO"  numhsrs; 
records  indicating  assignment  of 
telephone  extension  numbers  to 
employees  and  other  covered 
individuals:  and  records  relating  to 
location  of  telephone  extensions. 

AUTHOMTY  raa  MAaiTSIAHCC  OF  ftai  avsiBC 
42  U.S.C.  1870:  44  U.S.C  3101. 


See  "Notification  procedure"  above. 


See  "Notification  procedure"  above. 

RECOnO  SOUnCE  CATEOOMES. 

Information  in  these  records  is 
obtained  from  individuals  seeldng 
deployment  to  Antarctica,  NSF 
employees,  contractors,  and  uniformed 
service  employees. 

nSTBt  EXBiPTBI  FROII COTAM  PWmnONS 
OF  THE  act: 
None 


Telephone  C^all  Detail  Program 
Reconb 

•VSTEM  LOCATmC 

Division  of  Information  Systems, 
National  Sdence  Foundation,  4201 
WUson  Boulevard.  Arlington,  VA  22230. 


The  purpose  of  this  systam  of  records 

is  to  aid  NSF  in  planning  its  future 
telecommunications  needs,  and  to 
control  agency  telephone  costs  by 
ensuring  that  NSF  telephones  and 
calling  cards  are  used  for  authorized 
purposes  only  and  by  determining 
Individual  accountability  for  telephone, 
calling  cards  and  "800"  number  usage. 

MXmNE  uses  OF  RSXMOa  UUm/MB)  M  THE 

SYSTBi,  stcLuoan  cateooheb  of  uasn  am> 

THE  MJNFOeES  OF  SUCH  uses: 

Records  in  this  system  may  be 
disclosed  to: 

1.  Members  of  Congress  or  a 
Congressional  office  in  response  to  an 
inquiry  from  that  Member  or  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains. 

2.  Federal  Government  contradors, 
grantees,  consultants,  volunteers  or 
other  persons  who  have  been  engaged  to 
assist  the  Government  in  the 
performaru^e  of  a  contrad,  grant, 
cooperative  agreement  or  other  activity 
related  to  this  system  of  records  and 
who  need  to  have  access  lo  the  records 
in  order  to  perform  the  activity. 
Redpients  are  required  to  maintain  the 
records  in  accordance  with  the 
requirements  of  the  Privacy  Act. 

3.  Federal  agencies  that  nave 
requested  information  relevant  to  a 
dedsion  in  cormecUon  with  the  hiring 
or  retention  of  an  employee:  the 
reporting  of  an  investigation  on  an 
employee:  the  letting  of  a  contract:  or 
the  issuance  of  a  security  clearance, 
license,  grant,  or  other  benefit  by  the 
requesting  agency. 

4.  Appropriate  Federal,  Slate,  local  or 
foreign  agencies  responsiWe  for 
investigating,  prxisecuting,  enforcing,  or 
implementing  a  statue,  rule,  regulation 


or  order,  where  there  is  an  indlcatiao  of 
a  violation  or  potential  violation  of  the 
statute,  rule,  regulation  or  order  and  the 
information  disclosed  is  relevant  to  the 
matter. 

5.  Department  of  Justice  to  the  extant 
that  eadi  disdosure  is  compatible  with 
the  purpose  for  which  the  record  was 
collected  and  is  relevant  and  nacsaaary 
to  litigation  or  antidpated  Utlgation  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components,  (b)  an  NSF  employee  in 
his/her  official  capadty,  (c)  as  NSF 
employee  in  his/her  individual  capadty 
where  the  Department  of  Justioa  is 
representing  or  considering 
representation  of  the  employee,  or  (d) 
the  United  States  where  NSF  deteimines 
that  the  litigation  is  likely  to  aSsct  the 
Agency. 

6.  Appropriate  Federal  or  State  Court, 
or  other  adjudicative  body  or  grand  jury, 
or  in  an  administrative  or  regulatory 
proceeding,  to  the  extent  that  each 
discloeure  is  compatible  with  the 
purpose  for  wbich  the  record  was 
collected  and  is  relevant  snd  necessary 
to  the  proceeding  in  which  one  of  the 
following  is  a  party  or  has  an  interact: 
(a)  NSF  or  any  of  its  components,  (b)  an 
NSF  employee  in  his/her  ofBdal 
capadty,  (c)  an  NSF  employee  in  his/ 
her  individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  (d)  the  United  States 
where  NSF  determines  that  the 
litigation  is  likely  to  affisct  the  Agency. 
Sudi  disdosures  include,  but  are  not 
limited  to.  those  made  in  the  course  of 
presenting  evidence,  conducting 
settiement  negotiations,  and  responding 
to  requests  for  discovery. 

7.  Representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
tile  auUiority  of  44  U.S.C.  2904  and 
2906. 

8.  Telecommunications  company  and/ 
or  the  General  Services  Administration 
providing  telecommunications  support 
to  verify  billing  or  permit  servidng  the 
account 

9.  Current  and  former  NSF  employees, 
contractore,  subcontractore,  consultants, 
volunteers,  and  other  persons  to 
determine  their  individual 
responsibility  for  telephone  calls. 


Pursuant  to  5  U.S:C  552a(bMl2), 
disdosures  may  be  made  from  this 
system  to  a  consumer  reporting  agency 
as  defined  in  the  Fair  Credit  system  to 
a  consumer  reporting  agency  as  definad 


MMC 
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in  the  Fair  Credit  Repciting  Act  (IS 
U.S.C  1681a(f))  or  the  FedenJ  Oaims 
Collection  Act  of  1966  (31  U.S.C 
3701(aX3)). 


•TOMAOe 

Reconls  are  maintained  manually  as 
hard  copy  in  file  folden,  on  diskettes 
and/or  magnetic  tapes. 

KTREVABurv: 

Records  are  retrieved  by  origiDating 
and  destination  telephone  numbers, 
reqionsible  individuals,  call  date,  call 
time,  call  duration,  destination  dty  and 
state,  and  calling  charge. 


Access  to  these  records  is  limited  to 
NSF  employees,  contractors, 
subcontractors,  and  other  persons  who 
are  performing  services  on  behalf  of  the 
NASF  and  have  an  ofBdal  need  for  the 
records  in  the  performance  of  their 
duties.  Hard  copy  records  are 
maintained  in  rooms  that  are  locked 
during  non-business  hours.  Automated 
records  are  protected  from  unauthorized 
access  through  password  identification 
procedures  and  other  system-based 
protection  methods. 


Records  are  disposed  of  in  accordance 
with  the  National  Archives  and  Records 
Administration,  General  Records 
Schedule  12. 


Director,  Division  of  Information 
Systems,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

NomcATiON  mocamnes: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  foimd  at  45  CFR  part  613. 
The  system  manager  may  require 
additional  information  to  verily  the 
"need  to  know"  and  identity  of  the 
requester. 


See  "Nptification  Procedures"  above. 
coHiuiMu  KECono  pfiocaxmes: 

See  "Notification  Procedures"  above, 
necom  (ouKc  uTGQOflcc 

NSF  employees,  contractors  and  other 
persons  who  are  performing  services  on 
behalf  of  the  agency;  telephone 
assignment  and  locator  records;  GSA 
and  other  phone  companies. 

»t«TBinne'iu»FiioiicBtTi>»i>iioywKiMs 

OFTMEACr: 

None. 


-  ■"— " — rrfmrj  firl  rTjil— i  iif 
Records  Bong  EMdiliihed  by  NSF.  NSF 
System  of  Records  NSF-54,  "Reviewer/ 
Fellowship  and  Other  Awards  File  and 
Assodatod  Records,"  is  being 
established  to  incorporate  all  records 
maintained  in  administering  the  review 
of  N^  Fellowship  applications 
submitted  to  the  Foundation.  Four 
additional  systems  are  also  being 
established. 

The  records  are  used  to  administer 
programs  in  the  Polar  Regions:  (1)  NSF- 
62.  "Antarctica  Service  Medals,"  (2) 
NSF-63,  "Diving  Safety  Records  (Polar 
Regions)."  (3)  NSF-64,  "Radiation 
Safety  Records  (Polar  Regions),"  and  (4) 
NSF-65,  "Accident  and  Injury  Reports 
(Antarctic)." 

N8F-S4 


ReviewBr/Fellowshlp  and  Other 
Awards  File  and  Assodated  Records. 

smai  locaton: 

Records  are  decentralized  and 
maintained  by  individual  NSF  ofilcas 
and  programs.  Some  Fellowship 
reviewer  records  are  maintained  by 
contract,  or  currently:  Oak  Ridge 
Associated  Universities,  PO  Box  3010, 
Oak  Ridge,  Tennessee  37831-2010. 

CATeOOMKi  OF  MOmDtMU  OOVBCD  lY  DC 
SYSTBC 

Reviewers  that  evaluate  Foundation 
Fellowship  or  other  applications  or 
nominations,  either  by  submitting 
comments  through  the  mail  or  serving 
on  review  panels. 

CATCOOMa  OF  RSXIMM  M  THE  STSTBI: 

The  Revietrar/Fellowship  and  Other 
Awards  File  and  Associated  Records" 
system  is  a  subsystem  of  the  Fellowship 
and  Other  Awards  system  (NSF-12), 
and  contains  the  reviewer's  name, 
nominator  or  applicant's  name  and 
identifying  number,  and  other  related 
material. 

MnMOnTY  F<m  MAaiTBMNCE  OF  THE  SvnEK 
44  U.S.C.  3101;  42  U.S.C.  1869, 1870, 
1880, 1881a  and  20  U.S.C.  391S. 

FUil*oac((): 

This  system  enables  NSF  program 
offices  and  contractors  to  reference 
spedSc  reviewers  and  maintain 
appropriate  files  for  use  in  evaluating 
applicatioDS  for  Fellowships,  awards 
and  other  support.  NSF  employees  and 
contractors  may  access  the  system  to 
help  select  reviewers  as  part  of  the  merit 
review  process  and  to  carry  out  other 
authorized  internal  duties. 


IWUTME  MM  OF  ReCOROe  IMMTAMED  M  TW 
nSTB^  MCLUDMa  CATaaONH  OF  INBM  MO 
TIC  FURPOeEt  OF  (UOM  UMK 

Discloeure  of  information  in  this 
system  may  be  made  to: 

1.  Federal  government  agendes 
needing  names  of  potential  reviewers 
and  spedalists  in  particular  fields. 

2.  Contractors,  grantees,  volunteers 
and  other  individuals  who  perform  a 
service  to  or  perform  on  or  under  a 
contrad,  grant,  cooperative  agreement, 
or  other  arrangement  for  the  Federal 
government,  as  necessary  to  carry  out 
their  duties. 

3.  Department  of  Justice  or  the  Office 
of  Management  and  Budget  for  the 
purpose  of  obtaining  advice  on  th6 
application  of  the  Freedom  of 
bifermation  Ad  or  Privacy  Ad  to  the 
records. 

4.  Another  Federal  agency,  a  court,  or 
a  party  in  litigation  before  a  court  or  in 
an  administrative  proceeding  being 
conduded  by  a  Federal  agency  when 
the  Government  is  a  party  to  the  judidal 
or  administrative  proceeding. 

POUOEl />!»  FWACIKB  FOmrOMW, 
WmEVWO,  ACCeMMO.  ICTAMNa,  AND 

■MFOMia  OF  DEComa  M  THE  nnaE 

ITOIIAaE: 

Various  portions  of  the  system  are 
maintained  on  computer  or  in  paper 
files.  Certain  Fellowship  records  are 
maintained  on  computer  by  the 
contrador. 

REmcvABurY: 

Information  can  be  accessed  from  the 
computer  database  by  individual 
reviewer  names  or  personal  identifier. 
An  individual's  name  may  be  used  to 
manually  access  material  in 
alphabetized  paper  files. 

•AFEOUAHOS: 

All  records  containing  persoiul 
information  are  maintained  in  secured 
file  cabinets  or  are  accessed  by  unique 
passwords  and  logKin  procedures.  Only 
those  persons  with  a  need-to-know  in 
order  to  perform  their  duties  may  access 
the  information. 

RETENTION  AND  OCFOSAL: 

File  is  cumulative  and  is  maintained 
indefinitely. 

SYSTEM  MAHAaER<S)  AND  ADONEn: 

Division  Diredor  of  particular  office 
or  program  maintaining  such  records. 
National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  Virginia 
22230. 

NOnnCATKM  PROCEDURE: 

The  NSF  Privacy  Ad  Officer  should 
be  contacted  in  accordance  with 
procedures  set  forth  at  45  CFR  part  613. 
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See  "Notification  Procedure"  above. 

COMTEtTMQ  RECORD  FROCCDURE: 
See  "Notification  Procedure"  above. 


Information  is  obtained  from  the 
individual  reviewers,  public  dociunents 
such  as  American  Men  and  Women  in 
Science  and  reconunendatioiu  from 
peers. 

SWIBM  eXBVTV)  mOM  CERTAai  FNOVMKINS 
OFTWACR 

None. 


consultation  in  proowaing  Freedom  of 
Information  or  Privacy  Ad  requests;  and 

(4)  The  Department  of  Justioe,  to  the 
extant  disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  litigation  or  antidpated  litigation,  in 
which  one  of  the  foUowirig  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
■ins/her  official  capadty;  (c)  an  NSF 
employee  in  his/ber  individual  capedty 
when  the  Department  of  Justice  is 
representing  or  considering  repieasniing 
the  employee;  or  (d)  the  United  States, 
when  NSF  det«mines  that  litigation  is 
likely  to  afiisd  the  Agency. 


Antarctica  Service  Medals. 

avaiai  location: 

Office  of  Polar  Programs,  National 
Sdence  Foundation,  4201  Wilson 
Boulevard,  Room  755-S,  Arlington,  VA 
22230. 

CATMORMi  OF  •ORIBUALS  OOVBRB  ar  nC 

siaiBt 

Qvilian  sdence  and  support 
personnel,  including  NSF  employees 
and  special  partidpants.  who  were 
members  of  a  U.S.  Govenunent 
sponaored  expedition  to  Antarctica. 

CATaaoRca  OF  flaeoina  M  THE  avtTBc 

Reccnds  include  names,  addrasaes, 
social  security  numbers,  organization 
codes.  length  of  deployment  to  the 
Antarctic,  zip  codes,  station  codes, 
number  of  vrinter^Overs  and  status  of 
award.  The  records  are  kept  for  the 
purpose  of  awarding  Antarctica  Service 
Medals  to  those  who  meet  the  eligibility 
requirements. 

AUTMORmr  FOR  MAIITSIANCE  OF  THE  SraiBC 

16  U.S.C  2401,  et  seq..  42  U.S.C. 
1870. 44  U.S.C  3101. 

ROUIBC  kMBS  OF  aeOCRSa  MAaiTAaCD  H  THE 
SVaiB^  BKtUBSM  CAnaOaCB  OF  UEER*  AW 

Inftamation  bom  this  system  may  be 
dlsdosedto: 

(1)  Federal  agendes;  academic 
institutions,  contracting  CHganizations 
whose  employees  are  partidpants  in  the 
USAP  program  to  provide  inibnnatioD 
concerning  status  and  eligibility 
rsquirements; 

(2)  Contradors  and  their  employees 
pafomdng  duties  on  behalf  of  NSF; 
Federal,  state  or  local  agendas,  or 
foreign  govenunents,  wnrai  disdosure  is 
necessary  to  obtain  records  in 
connsdiao  with  an  investigation  of  the 
Offi<»  of  Polar  Programs; 

(3)  The  Department  of  Justice  or  the 
Office  of  Management  and  Budget  for 


Records  are  maintained  in  a 
computerized  database  and  stored  on  a 
computer  hard  drive. 

RETiaEVAaUTY: 

The  records  are  retrieved  from  the 
database  by  the  name  of  the  subbed  or 
by  the  individual's  social  security 
number. 


Access  to  records  is  limited  to  those 
persons  with  a  need  to  know.  Records 
are  kept  in  a  locked  building,  with 
security  card  access. 


The  files  are  kept  indefinitely, 
pending  adoption  of  a  record  retention 
schedule. 


Section  Head,  Antarctic  Sdences 
Section,  Office  of  Polar  Programs  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

NOmCATION  PROCEDURE: 

To  determine  whether  this  system  of 
records  contains  a  record  pertaining  to 
the  requesting  individual,  contad  the 
NSF  Privacy  Ad  Officer,  hi  accordance 
with  procedures  found  at  45  CFR  part 
613. 


See  "Notification  procedure"  above. 

tAjNitaisw  RBCORO  Fwocapuaas: 
See  "Notification  procedure"  above. 

Infbcmatiem  in  these  records  is 
obtained  from  personnel  Tracking 
System  reports  generated  by  the 
Program's  primary  dvilian  support 
contrador,  and  other  federal  agendes. 


Diving  Safety  Records  (Polar  Regions). 

aVCTEH  lOCATVM: 

Office  of  Polar  Programs,  National 
Sdence  Foundation,  4201  Wilson 
Boulevard,  Room  75S-S,  Arlington,  VA 
22230 

Antarctic  Support  Associates.  61 
Inverness  Drive  East.  Suite  3(X>, 
Englewood.  CX>  60112 


CAi 


OF  THE  act: 
None. 


OF  aaMauAU  oovaRB  ar  iMi 


Individuals  who  have  submitted 
proposals  to  perfium  scientific  diving  in 
the  polar  regions,  whan  support  is 
provided  by  the  Office  of  Polar 
Programs. 

CAiaaoRca  of  kcomis  si  ttc  ststbi: 

All  dociunents  and  conespondenoe 
related  to  the  individual's  request  to  do 
adentific  diving  in  the  polar  regions. 

AUTHORmr  FOR  HAKTWANCE  OF  nc  araTEM: 

16  U.S.C  2401,  et  seq..  42  U.S.C 
1870,  44  U.S.C.  3101. 


Infannation  bom  this  system  may  be 
disdoeed  to: 

(1)  The  Diving  Safsty  Officer  (DSO)  of 
the  institutioD  where  the  lesearcher 
originated; 

•    (2)  The  NSF  Diving  Safety  Officer 
when  the  officer  requires  such 
information  in  the  condud  of  his  duties 
for  the  Office  of  Polar  Prooams  (OFF); 

(3)  The  University  of  Califbmia,  San 
Diego,  where  the  divers  go  for 
certification  and  training; 

(4)  OPP's  dvilian  support  contractors 
and  their  subcontractors  in  conrtection 
with  their  responsibilities  for  safe 
divingprocedures; 

(5)  The  Prindpal  Investigator 
responsible  for  individual  divers; 

(6)  llie  members  of  the  United  States 
Antarctic  Program  (USAP)  Diving 
Ckintrol  Board  when  the  members 
require  such  information  in  the  condud 
of  their  duties; 

(7)  Academic  institutions  or  other 
oiganizations  involved  in  compliance 
with  OPP  and  United  States  polides  on 
sdentific  diviria: 

(8)  Other  Federal  agendes  when  the 
records  are  relevant  to  an  agency 
decision  with  regard  to  disdplinary  or 
other  administrative  action  connaming 
their  employee<s); 

(9)  Academic  or  other  organizations 
when  the  records  are  relevant  to  an 
organizational  decision  with  regard  to 
disdplinary  or  other  administrative 
action  concerning  their  employee(s) 
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(10)  Tbe  DBpartment  of  Juitice  or  ttte 
OfBce  of  MsDAgement  and  Budget  for 
consuJtatian  in  processing  Freedom  of 
Information  or  Privacy  Act  requests; 

(11)  Tbe  Departmfflit  of  Justice,  to  tiie 
extent  discloeure  is  compatible  with  tlte 
purpose  for  which  tlie  record  was 
collected  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
v^ch  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
his/her  ofBdal  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Departmoit  of  Justice  is 
representing  or  considering  representing 
tbe  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

(12)  Federal,  state  or  local  agencies,  or 
foreign  governments,  when  disclosure  is 
necessary  to  obtain  records  in 
coimectian  with  an  investigation  by  the 
NSF. 

(13)  Otlier  Federal  agencies  such  as 
Department  of  Defense  or  U.S.  Secret 
Service  whose  facilities  and  assistance 
may  be  sought  to  training  individuals  to 
dive  in  the  polar  regions,  or  who  are 
involved  in  enforcing  or  implementing 
USAP  and  United  States  policies  on 
scientific  diving. 


wis»»m.  urcwMMO.  mrjuMNa.  am 
nsroeeia  or  REOOMS  H  THE  svSTBC 

■ranaot: 

Some  of  tile  records  are  maintained  in 
paper  format  in  file  folders  and  are  kept 
in  file  cabinets;  other  records  are  kept 
electronically. 

The  records  are  retrieved  by  the  last 
name  of  the  individuals  diver  or  by  a 
unique  control  number  assigned  to  each 
Principal  Investigator's  «rientifir 
project 


Access  to  records  are  limited  to  those 
persons  with  a  need  to  know.  Records 
are  kept  in  locked  buildings,  with 
security  card  access. 


The  records  are  kept  indefinitely, 
pending  adoption  of  a  record  retention 
sdiedule. 

STSIBi  IMHMOI(S)  «M>  AOOMCSt: 

Section  Head,  Polar  Research  Support 
Section,  Office  of  Polar  Programs, 
National  Science  Foxmdation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Point  of  contact:  Safety  and  Health 
Officer,  Office  of  Polar  Programs. 


NOmcATRH  nwcauM: 

To  determine  whether  diis  system  of 
records  contains  records  pertaining  to 
the  requesting  individual,  contact  the 
NSF  Privacy  Act  Officer  in  accordance 
with  procedures  found  at  45  CFR  part 
613. 


See  "Notification  procedure"  above. 


See  "Notificatian  procedure"  above. 


Infonnatian  in  these  records  is 
obtained  from  the  proposal  for  divers, 
NSF  staff  and  NSF  records,  from 
contracton  performing  duties  for  the 
USAP:  from  other  federal  agendet;  and 
from  institution  diving  safisty  officers. 

moai  CBTTAM  movaoM 


OFTWACT: 

None. 


Radiation  Safety  Records  (Polar 
Regions). 

STsreM  LocaniM: 

Office  of  Polar  Programs,  National 
Science  Foundation.  4201  Wilson 
Boulevard.  Room  7SS-S,  Arlington,  VA 
22230 

Antarctic  Support  Associates.  61 
Inverness  Drive  East,  Suite  300, 
Englewood,  Ca  80112 

CamonES  or  eBHINMLS  OOVENED  ST  1HE 


Individuals  who  have  requested  to 
use  radioisotopes  in  the  conduct  of 
scientific  research  or  support  activities 
in  the  polar  regions,  when  support  is 
provided  by  the  Office  of  Polar 
Programs. 

CATCaOHB  OF  MCOme  M  IMC  SYtTEM: 

Records  include  all  doctmients  and 
coirespondence  related  to  the 
individual's  request  to  use  radioisotopes 
in  the  polar  region,  including  the 
individual's  name,  title,  organizational 
affiliation,  work  address,  EHOoail 
address,  name  of  supervisor,  and  other 
necessary  work  information; 
certification  of  radiation  saf^  training: 
radioisotope  use  protocol,  types  of 
radionuclides  to  be  used,  proposal 
number,  event  number,  social  security 
number,  license  and  license  number  and 
related  documents. 

AUTMOMTY  FM  MAMTBUMCC  OF  na  S««iafe 

16  U.S.C.  2401,  etseq.,  42  U.S.C 
1870.  44  U.S.C  3101 


MUma  was  OF  MOOMM  MMITASaD  M  TW 
SY(Tal^  SKLUBan  CamONBS  OF  USB«  MB 

FUMFOMi  OF  SUCH  uaas: 

Information  from  this  system  may  be 
disclosed  to; 

(1)  The  Radiation  Safety  Officer  (RSO) 
of  the  institution  where  the  researcher 
originated: 

(2)  Federal  agencies  involved  in 
enforcing  or  implementing  Office  of 

''  Polar  Programs  (OPP)  and  United  States 
policies  on  use  of  radioisotopes; 

(3)  Academic  institutions  or  other 
organizations  involved  in  compliance 
with  OPP  and  United  States  policies  on 
use  of  radioisotopes; 

(4)  Other  Federal  agencies  when  the 
records  are  relevant  to  an  agency 
decision  with  regard  to  discipliuary  or 
other  administrative  action  concerning 
their  amployee(s); 

(5)  Academic  or  other  organizations 
when  the  records  are  relevant  to  an 
organizational  decision  with  regard  to 
disciplinary  or  other  administrative 
action  concerning  their  employee(B) 

(6)  DPP's  dvihan  support  contnctora 
and  their  subcontractors  when  tliey  an 
responsible  for  the  safe  transport, 
storage,  handling,  distribution,  tracking, 
retrieval,  reporting  and  disposal  of 
radioactive  materials  and  resultant 
hazardous  waste; 

(7)  The  institution  where  the 
researcher  originated  in  the  event 
violations  involving  the  mishandling  or 
misuse  of  radioactive  materials  or  any 
resultant  hazardous  waste  are  alleged 
against  the  institution  or  researcher; 

(8)  The  Department  of  Justice  or  tbe 
Office  of  Management  and  Budget  for 
consultation  in  processing  Freedom  of 
Information  or  Privacy  Act  requests; 

acTWEVAMurr: 

The  records  are  retrieved  by  the  last 
name  of  the  individual  or  by  a  imique 
control  number  assigned  to  each 
investigator's  scientific  project. 

SAnOUAROS: 

The  records  are  available  only  to 
those  person^  whose  official  duties 
require  such  access.  Records  are  liept  in 
lodied  buildings,  with  security  card 
access. 


llie  recortls  are  kept  indefinitely, 
pending  adoption  of  a  record  retention 
schedule. 

SYSiat  MANAOERls)  AND  Aoeaass: 

Section  Head,  Polar  Research  Support 
SecUon,  Office  of  Polar  Programs, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Point  of  contact:  Safety  and  Health 
Officer.  Office  of  Polar  Programs. 


NOmCATKlN  PHOCBXmC 

To  determine  whether  this  system  of 
records  contains  records  pertaining  to 
the  requesting  individual,  contact  the 
NSF  Privacy  Act  Officer  in  accordance 
with  procedures  found  at  45  CFR  part 
613. 


See  "Notification  procedure"  above. 

coHTEsran  RECoao  FMOcaiuncs: 
See  "Notification  procedure"  above. 

RECOaO  SOURCE  CATEOORCS: 

Information  in  these  records  is 
obtained  from  applicants  for 
radioisotope  usage,  NSF  staff  and  NSF 
records,  and  from  contractors 
performing  duties  for  NSF;  from  other 
nderal  agendes;  and  from  institution 
radiation  safety  officers. 


OF  IMC  ACT. 

None. 


Acddent  and  Injury  Reports 
(Antarctic). 

svaiBi  ldcaihh: 

Office  of  Polar  Programs,  National 
Sdence  Foundation,  4201  Wilson 
Boulevard,  Room  75SS,  Arlington,  VA 
22230 

Antarctic  Support  Associates  (ASA), 
and  subcontractora.  Inverness  Drive 
East.  Suite  300.  En^ewood,  CO  80112 

Force MedicalOmcer.  Naval  Support 
Force  Antarctica  (NSF A),  Port 
Hueneme,  CA  and  McMurdo  Station. 
Antarctica 

CATCOOaBS  A»  aamDUALS  COVBBI BT  THE 


All  persons  deploying  to  Antarctica 
tlirough  the  US  Antarctic  Program  who 
are  injured  or  become  involvml  in  an 
accident  while  in  Anturctica.  These 
individuals  may  be  dvilian  or  federal 
employees;  military;  other  federal 
uniformed  service  employees;  and 
offidal  visitors  from  the  U.S.  Congress. 
the  White  House,  the  State  Department, 
or  other  federal  organizations  or  foreign 
govenunents.  tourists  (»  foreign  visitors. 

Naic  Records  concerning  cunent  and 
former  fisderal  employees  are  also  covered  by 
OPM/GOVT-10. 

cATsaoacs  OF  aeooaoa  w  THE  svsiae 

Reports  of  both  work  and  non-work 
related  injuries  or  accidents  including 
the  nature  of  the  injury  or  acddent.  the 
medical  treetment,  prognosis, 
dnnunstances  leading  to  the  injury  or 
acddent,  when  the  injury  occurred, 
witnesses,  remedies  for  future 


prevention.  Records  indude  name, 
sodal  security  number,  type  of  acddent. 
date,  time  and  location,  diagnosis, 
treatment,  prognosis,  name(s)  of 
witnesses,  supervisor,  circumstances, 
disability  (if  any),  and  other  related 
information. 

AUrHOanr  FOa  MAailBMMCa  OF  THE  STSTCK 

18  U.S.C.  2401,  et  seq.,  42  U.S.C. 
1870,  44  U.S.C  3101 

ROUiaC  USES  OF  RB»RSa  HAStTASe)  M  TIC 
SrSTW.  SKLUOSM  CATEOOaSS  OF  USERS  AMD 
rUHFOSES  OF  SUCH  uses: 

Information  from  this  system  nuy  be 
disclosed  to: 

(1)  The  ASA  Station  Manager,  the 
individual's  supervisor  and  department 
head  when  their  offidal  duties  require 
notification; 

(2)  Federal  agencies  involved  in 
enforcing  or  implementing  USAP  and 
US  polides  on  occupational  safety  and 
health; 

(3)  Academic  institutions  and  other 
organizatioos  involved  in  compliance 
with  USAP  safety  and  health  polides 
and  procedures; 

(4)  Federal  agendes  when  the  records 
are  relevant  to  an  agency  dedsion  with 
regard  to  disciplinary  or  other 
administrative  action  concerning  a 
Federal  employee; 

(5)  Contradors  and  subcontractora  for 
the  USAP  when  the  contrador  or 
subcontrador  is  responsible  for 
implementing  safety  and  health 
procedures; 

(6)  The  NSFA  Safety  Officer,  where 
urUfonned  service  employees  are 
involved; 

(7)  The  individual's  supervisoKs)  for 
the  purposes  of  determining  cause  and 
applying  corrective  measures  for 
acddent  and  injury  prevention; 

(8)  Academic  or  other  organizations 
where  the  records  are  relevant  to  an 
organizational  dedsion  with  regard  to 
disdplinary  or  other  administrative 
action  concerning  their  employee(s); 

(e)  Federal,  stale  of  local  agendes,  or 
foreign  governments,  when  disclosure  is 
necessary  to  oblaiii  records  in 
connection  with  an  investigation  of  tbe 
Office  of  Polar  Programs; 

(10)  Other  federal  agencies  such  as 
Department  of  Defense  or  Department  of 
Labor  where  statistics  on  work-related 
aoddents  and  injuries  are  maintained; 

(11)  Persons,  including  witnesses, 
who  may  have  infcnmation,  doctmients 
or  knowledge  relevant  to  acddent  or 
injury  investigations  in  order  to  obtain 
additional  information; 

(12)  Awardee  institutions  or 
organizations  in  the  event  that 
violations  are  alleged  against  the 
institution  or  researchera  in  cormection 


with  investigation  or  enforcement 
proceedings: 

(13)  Contradora.  in  the  event  a 
violatirai  is  alleged  against  the 
contrador,  its  employees,  or  its 
subcontractora  in  connection  with 
1  or  enibroemsnt 


(14)  Contradors  and  their  employees 
pwforming  duties  on  behalf  of  Uie 
agency  when  relevant  to  the 
performance  of  their  duties; 

(15)  The  Department  of  Justice  and 
the  Office  of  Management  and  Budget 
for  consultation  in  procesaing  Freedom 
of  information  or  Privacy  Act  requests; 
and 

(16)  The  Department  of  Justice,  to  the 
extent  disdosura  is  compatible  with  the 
purpose  for  which  the  record  was 
coUeded  and  is  relevant  and  necessary 
to  litigation  or  antidpated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components:  (b)  an  NSF  employee  in 
bis/her  offidal  capadty;  (c)  an  NSF 
employee  in  his/her  individual  capadty 
when  the  Department  offustica  is 
representing  or  considering  representing 
the  employee:  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  afied  the  Agency. 


aEiaEVMO,  ACCESSBU,  RETABSN^  AW 
OMFOSMQ  OF  RKORDS  M  THE  SYSTBt 


Paper  records  are  stored  in  aecuied 
file  cabinets  in  the  Office  of  Polar 
Programs,  Room  7S5-JS,  electronic 
records  are  stored  on  floppy  diskettes 
and  in  password  protected  archives. 
ASA,  its  subcontractor,  and  NSFA 
maintain  records  electronically. 

RETSrEVASajTY: 

The  records  are  retrieved  by  the  luune 
of  the  individual  involved  in  the 
acddent  or  by  a  unique  personal 
identifier  assigned  to  that  individuaL 


These  records  are  available  only  to 
those  persons  whose  offidal  duties 
require  such  access.  The  records  are 
kept  in  limited  access  areas  during  duty 
houre  and  in  locked  file  cabinets  at 
other  times.  The  electronic  records  are 
stored  in  password  proteded  computer 
files. 


Except  for  those  records  covered  by 
OPM/GOVT-10,  records  are  destroyed 
approximately  eight  years  after  the 
inwvidual's  last  Antarctic  deplojrment 


4iiew» 
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Section  Head,  Polar  Research  Support 
Section,  Office  of  Polar  Programs,  4210 
Wilson  Boulevard,  Arlingtoa,  VA  22230. 


To  determine  whether  this  system  of 
records  contains  a  record  pertaining  to 
the  requesting  individual,  contact  the 
NSF  Privacy  Act  Officer,  in  accordance 
with  procedures  found  at  45  CFR  part 
613. 


See  "Notification  procedure"  above. 


See  "Notification  procedure"  above. 

ReCOItO  tOUICE  CATCOOMO: 

Information  in  these  recorda  i*    . 
obtained  from  injured  individuals;  from 
individuals  involved  in  accidents: 
witnesses  to  the  accidents  or  injuries, 
NSF  staff  and  NSF  reconls,  from 
electronic  mail  messages,  from 
contractors  performing  duties  for  the 
U.S.  Govemmenl.  and  from  the  USAP 
medical  clinics. 

ITITBI  IIIMi  mi  raoM  CatTMl  PlWWWOWt 
OF  THE  act: 

None. 
IFK  Doc  96-19851  FUsd  S-2-99: 8:45  ami 


NUCLEAR  REGULATORY 
COMMSSION 

tDocKM  No&  S0-2W  and  S0-a04 

CommornvMlth  Ediaon  Company  (Zkm 
NuoiMr  Powor  SMkm,  Untt  Noa.  1  and 
2);  Examiltton 


Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-09 
and  DPR-48.  which  authorize  bperation 
of  the  Zion  Nuclear  Power  Station, 
Units  1  and  2,  respectively.  The  licenses 
provide,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  e^ect 

The  facility  consists  of  two 
pressurized  water  reactors  located  at  the 
licensee's  site  in  Lake  County,  IHinois. 


In  its  letter  dated  March  19, 1996,  the 
licensee  requested  an  exemption  from 
the  Commission's  regulations.  Title  10 
of  the  Code  of  Federal  Regulations,  Part 
50,  Section  60  (10  CFR  50.60), 
"Acceptance  Criteria  for  Fracture 
Prevention  Measures  for  Lightwoter 
Nuclear  Power  Reactors  for  Nonnal 


Operation,"  states  tfaatall  lightwater 
nuclear  power  reactors  must  meet  the 
fracture  toughness  and  material 
surveillance  program  requirements  for 
the  reactor  coolant  pressure  boundary  as 
set  forth  in  Appendices  G  and  H  to  10 
CFR  Part  50.  Appendix  G  to  10  CFR  Part 
SO  defines  pressure/temperature  (P/IT) 
limits  during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests  to  which  the  pressure 
boundary  may  be  subjected  over  its 
service  lifetime.  It  also  states  that  the 
ASME  Code  edition  and  addenda 
specified  in  10  CFR  50.55a  are 
applicable.  It  is  specified  in  10  CFR 
50.60(b)  that  alternatives  to  (he 
described  requirements  in  Appendices 
G  and  H  to  10  CFR  Part  50  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

To  prevent  low  temperature 
oveiuieaaure  transients  that  would 
produce  pressure  excursions  exceeding 
the  10  CFR  Part  50,  Appendix  G,  P/T 
limits  while  the  reactor  is  operating  at 
low  temperatures,  the  licensee  installed 
a  low  temperature  overpressure 
protection  (LTOP)  system.  The  system 
includes  pressure-relieving  devices 
called  PoworOperated  Relief  Valves 
(PORVs).  The  PORVs  are  set  at  a 
pressure  low  enough  so  that  if  an  LTOP 
transient  occurred,  the  mitigation 
system  would  prevent  the  pressure  in 
the  reactor  vessel  from  exceeding  the  10 
CFR  Part  50,  Appendix  G.  P/T  limits.  To 
prevent  the  PORVs  frxim  lifting  as  a 
result  of  normal  operating  pressure 
surges  (e.g.,  reactor  coolant  pump 
starting,  and  shifting  operating  charging 
pumps)  with  the  reactor  coolant  system 
in  a  solid  water  condition,  the  operating 
pressure  must  be  maintained  below  the 
PORV  setpoint.  Applying  the  LIXJP 
instrument  uncertainties  required  by  the 
staffs  approved  methodology  results  in 
on  LTOP  setpoint  tvith  on  operating 
window  between  the  LTOP  setpoint  and 
the  minimum  pressure  required  for 
reactor  coolant  pump  seals  which  is  too 
narrow  to  permit  continued  operation. 

To  allow  itself  a  wider  operating 
pressure  band,  the  licensee  has 
requested  the  use  of  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel  Code 
(Code)  Case  N-S14,  "Low  Temperature 
Overpressure  Protection,"  which  allows 
exceeding  the  10  CFR  Part  50,  Appendix 
G,  safety  limilj  by  10  percent.  ASME 
Code  Case  N-514  is  consistent  with 
guidelines  developed  by  the  ASME 
Working  Croup  on  OperatingTIant 
Criteria  to  define  pressure  limits  during 
LTOP  events  that  avoid  certain 
unnecessary  operational  restrictions, 
provide  adequate  margins  against  Cailure 


of  the  reactor  pressure  vessel,  and 
reduce  the  potential  ibr  unnecessary 
activation  of  pressui«-reUaving  devices 
used  for  LTOP.  The  content  of  this  code 
case  has  been  incorporated  into 
Appendix  G  of  Section  XI  of  the  ASME 
Code  and  published  in  the  1993 
Addenda  to  Section  XI.  However,  10 
CFR  50.55a,  "Codes  and  Standards," 
only  authorizes  addenda  through  the 
1988  Addenda. 

m 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authori2»d  by  law, 
will  not  present  an  undue  riiiJ;  to  public 
health  or  safety,  and  are  consistent  with 
the  conmion  defense  and  security;  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  *  *  *." 

The  underlying  purpose  of  10  CFR 
50.60,  Appendix  G,  is  to  establish 
fracture  toughness  requirements  for 
fefritic  materials  of  pressure-retaining 
components  of  the  reactor  coolant 
pressure  boundary  to  provide  adequate 
margins  of  safety  during  any  condition 
of  normal  operation,  inducting 
anticipated  operational  occiurences,  to 
which  the  pressure  boimdary  may  be 
subjected  over  its  service  lifetime. 
Section  IV.A.2  of  this  appendix  requires 
that  the  reactor  vessel  be  operated  with 
P/T  limits  at  least  as  conservative  as 
those  obtained  by  following  the 
methods  of  analysis  and  the  required 
margins  of  safety  of  Appendix  G  of  the 
ASME  Code. 

Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  Umits  be 
calculated:  (a)  Using  a  safety  bctor  of 
two  on  the  principal  membrane 
(pressure)  stresses,  (b)  asstmiing  a  flaw 
at  the  surfece  with  a  depth  of  one- 
quarter  ( >/•)  of  the  vessel  wall  thickness 
and  a  length  of  six  (6)  limes  its  depth, 
and  (c)  using  a  coiuservative  fracture 
toughness  curve  that  is  based  on  the 
lower  bound  of  static,  dynamic,  and 
crack  arrest  fracture  toughness  tests  on 
material  similar  to  the  Zion  reactor 
vessel  material. 

In  determining  the  setpoint  for  LTOP 
events,  the  Ucensee  proposed  to  us^ 
safety  margins  based  on  an  alternate 
methodology  consistent  with  the  ASME 
Code  Case  N-514  guidelines.  The  ASME 
Code  Case  N-514  allows  determination 
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of  the  setpoint  for  LTCH>  events  such 
that  the  mjirimiiin  pressure  in  the  vessel 
would  not  axosed  llOpercent  of  the 
F/T  UmlU  of  the  existing  A9wlE 
Appendix  G.  This  results  in  a  safety 
bctor  of  1.8  on  the  principal  membnne 
stresses.  All  other  factors,  including 
assumed  flaw  size  and  fracture 
toughness,  remain  the  same.  Although 
this  methodology  would  reduce  the 
sabty  bctor  on  the  principal  membnne 
stresses,  the  proposed  criteria  will 
provide  adequate  margins  of  Misty  to 
the  reactor  vessel  durbig  LTOP 
-  transients  snd,  thus,  will  satisfy  the 
underlying  purpose  of  10  CFR  50.60  for 
fracture  toughness  requirements. 
Further,  by  relieving  the  operational 
isstrictions,  the  potential  nir 
undesirable  lifting  of  the  PORV  would 
b»  reduced,  then&y  improving  plant 
safety. 

IV 

For  the  foregoina  reasons;  the  NRG 
staff  has  concluded  that  the  licensee's 
proposed  use  of  the  alternate 
metnodology  in  determining  the 
acceptsble  setpoint  for  LTOP  events  will 
not  present  an  undue  risk  to  public 
health  and  safeW  and  is  consistent  with 
the  common  demise  snd  security.  The 
NRG  staff  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a)(Z).  in  that 
application  of  10  CFR  50.60  is  not 
neoassory  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
S0.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  bfe  or  property 
or  common  defense  and  security,  and  is, 
othowise,  in  the  public  interest. 
Therefaie,  the  Commission  hereby 
grants  on  ejcemption  from  the 
requirements  of  10  CFR  50.60  such  that 
in  determining  the  setpoint  for  LTOP 
eveiits,  the  Appendix  G  curves  far  P/T 
limits  are  not  exceeded  by  more  than  10 
percent.  This  exemption  permits  using 
«  the  safety  margins  reconunended  in  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code)  Case  N-S14,  "Low 
Temperature  Overpressure  Protection" 
in  lieu  of  the  safety  margins  required  by 
10  CFR  Part  50,  Appendix  G.  TWs 
exemption  is  applicable  only  to  LTOP 
conditions  duriz^  normal  operation. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (61  FR  25921). 

This  exemption  is  e^^active  upon 
issuance. 

Dated  st  RockvUle,  Maryland,  this  30tfa  day 
of  July  1996. 


For  the  Nudnr  Ragulatocy  CommiaiiOB. 
waUaMT-tiiiill, 
Oimalat.ogiacf  Nuclear  Dtaclor 

[FR  Doc  96-19849  Piled  8-2-96: 8:45  sml 
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Pursuant  to  delegation  by  the 
Conunission  dated  December  29. 1972, 
published  in  the  Federal  Kagialar,  37 
F.R.  28710  (1972),  and  Sections  2.105, 
2.700,  2.702,  2.714,  2.714a,  2.717,  and 
2.721  of  the  Commission's  Regulations, 
all  as  amended,  an  Atomic  Sdlsty  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 

Testco.  inc..  Greensboro,  North 
Carolina  (Order  Imposiitg  Qvil 
Monetary  Penalty)  (General  License)  EA 
95-101. 

This  Board  is  established  pursuant  to 
the  request  of  James  L.  Shellon, 
Presi^nt  of  Testco,  Ina,  for  a  hearing 
regarding  an  order  issued  by  the 
Director,  Office  of  Enforcement,  dated 
March  14, 1996,  and  published  in  the 
Federal  Kagistar  at  61  FR  14583.  The 
order  imposes  a  monetary  penalty  on 
Testco,  Inc.,  an  agreement  state  Ucensee 
of  North  Carolina,  for  certain 
radiographic  activities. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  is  comprised  of  the  following 
Administrative  Judges: 

Charles  Bechhoefer,  Chairman.  Atomic 

Safety  and  Licensing  Board  Panel. 

U.S.  Nuclear  Regulatory  Conunission, 

Washington,  D.C.  20555 
Dr.  Charles  N.  Kelber,  Atomic  Safety 

and  Licensing  Board  Panel.  U.S. 

Nuclear  Regubtory  Commission. 

Washington,  D.C.  20555 
Dr.  Frank  F.  Hooper,  26993  Mclaughlin 

Boulevard.  Bonita  Springs.  FL  33923 

Issued  at  RockviUa,  Maryland,  this  30(h 
dayof)ulyl99e. 
B.  PaulCMlH.  |r.. 

OiwfAdmimstnitnmJudffi,  Atomic  Safety 
and  Uceneing  Board  Panel. 
(FR  Doc.  96-19848  Piled  8-2-96:  8:45  am) 
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July  30. 1996. 

The  Commission  has  bafots  it  1 
Complaint  against  the  United  States 
Postal  Service  pursuant  to  39  U.S.C 
$  3662  which  concerns  a  "Pack  ft  Send" 
service,  hitherto  unknown  to  and  never 
reviewed  by  the  Conunission,  and  the 
rates  or  foes  which  the  Service  is 
rhargiiig  for  providing  that  service. 
CompUnant,  a  coalition  consisting  of 
organizations  and  individuals  doing 
business  in  the  Onnmercial  Mall 
Receiving  Agency  ("QnfRA")  industry, 
alleges  that  the  Postal  Service  is 
charging  rates  which  do  not  conform  to 
the  policies  of  the  Postal  Reorganization 
Act.  inasmuch  as  it  is  rendering  a  postal 
service  without  first  having  requested  a 
raconmiended  decision  on  the  service 
and  its  rotes  from-the  Commission.  The 
Postal  Service  concedes  that  it  is 
oSaring  the  service  on  a  trial  basis  at  a 
limited  number  of  bdlities.  but  denies 
that  its  "Pack  ft  Send"  service  is  within 
the  Commission's  jurisdiction  under 
$  3662  because  it  is  not  "postal"  in 
duracter.  On  that  ground,  it  moves  to 
dismiss  the  complaint. 

The  foctusl  sssertions  of  Complainant 
and  the  Postal  Service  conflict  on  some, 
but  not  all,  points.  Furthermore,  the 
information  o%red  to  support  the 
conflicting  factual  clainu  is  incomplete, 
and  does  not  justify  a  condusion  at  this 
time  either  that  Pack  ft  Send  is.  or  is 
not.  postal  in  character.  However,  some 
of  the  information  already  presented 
would  tend  to  support  an  inference  tiiat 
Pack  ft  Send  is  a  postal  service,  and  the 
Conunission  believes  that  fiirther 
inquiry  into  this  matter  would  be 
appropriate.  Because  the  Conmiission 
teaches  the  preliminary  conclusion  that 
the  Complaint  may  be  justified, 
depending  on  the  ultimate  state  of  the 
facts  concerning  the  Pack  ft  Send 
service  offering,  the  Postal  Service's 
motion  to  dismiss  shall  be  denied. 
Formal  proceedings  to  develop  an 
evidentiary  record  will  be  conducted  in 
this  docket 

SutMtonce  of  the  Complaint  In  its 
Complaint  filed  May  23, 1996,  the 
Coalition  Against  Unfair  USPS 
Competition  identifies  its  membership 
as  organizations  eng^ed  in  the 
franchising  of  stores  in  the  CMRA 
industry,  together  with  individual 
franchisees  who  independentiy  own 


VmAmrmI    Baala 


/  Vnl    R1     Nn    ^^^    I  Mnnrlaw    Aiwiiat  ft.   IMM   /  Nntlma 


4ns7a 


40672 


/  Vol.  61,  No.  151  /  Monday,  August  5,  1996  /  Notices 


and  operate  CMRA  stores  nationwide. 
According  to  the  Complaint,  "[ejach  of 
the  individual  stores  o9er  pack  and 
send  services  as  part  of  the  overall  retail 
value-added  services  provided  in  these 
stores."  Complaint  at  2.  Consequently, 
the  Complaint  alleges,  by  o^eriag  the 
Pack  &  Send  service  the  Postal  Service 
"is  in  efiect  going  into  direct 
competition  with  the  CMRA  industry 
•  •  •"Ibid. 

The  Complaint  is  accompanied  by 
ssveral  attachments  intended  to 
document  particulars  of  the  Pack  & 
Send  service,  its  competitive  purpose, 
and  the  terms  under  which  it  is  being 
oSsred.  Complaint,  Attachments  2-3,  S. 
Also  included  is  an  affidavit  reporting 
the  experience  of  an  individual 
customer  who  purchased  Pack  ft  Send 
service  in  a  Postal  Service  retail  store  in 
Anchorage,  Alaska.  Id.,  Attachment  4. 
(Complainant  alleges  that  the  Postal 
Service  is  providing  the  Pad  ft  Sand 
service  as  a  postal  aervioe.  but  without 
having  submitted  a  request  to  the 
Commission  as  required  by  the 
Reorganization  Act.  According  to 
Complainant,  the  status  of  PadL  ft  Send 
as  a  postal  service  is  established  by  the 
tact  it  is  being  "btmdled"  %vith 
acceptance  {0"  mailing  by  postal  clerks; 
by  a  desoriptian  in  the  1995  Annual 
Rieport  of  the  Postmaster  General  that 
casts  the  service  as  part  of  a  mailing 
transaction;  and  by  the  Service's  ^lure 
to  include  the  Pad;  ft  Send  service  with 
other  non-postal  services  specified  in 
coonectian  with  its  request  in  Docket 
No.  MC9e-2.  Id.  at  4-5.  The  Coalition 
identifies  11  areas  where  the  Postal 
Service  is  offering  the  Pack  ft  Send 
service,  and  assert  on  the  basis  of 
anecdotal  evidence  "that  the 
implementation  of  this  service  is 
biugeonlng."  Id.  at  5.  Qting  a  Postal 
Service  publication  which  discloses  an 
average  packing  charge  of  $3.24,  the 
Complaint  also  claims  that,  "the  Postal 
Service  is  not  pricing  this  service  based 
on  any  attribution  of  costs  *  *  •  pricing 
is  based  on  'what  our  competitors 
charge."  Id.  at  3.  quoting  Attachment  2. 

The  Coalition  observes  that  the 
Domestic  Mail  Classification  Schedule 
contains  no  classification  provision  for 
Pack  ft  Send,  and  tiiat  no  reference  can 
be  found  for  an  approved  rate  for  the 
service.  Complainant  also  states  it  has 
no  knowledge  that  the  service  has  ever 
been  submitted  for  a  rate  or 
classification  decision  by  the 
Conuniasion.  The  only  rationale  that 
would  support  these  omissions  as 
lawful  under  the  Reorganization  Act, 
Complainant  states,  would  be  a 
conclusion  that  Pack  ft  Send  is  not  a 
postal  service.  Qting  court  decisions 
whi(^  dealt  with  distinguishing 


"postal"  (rom  "non-postal"  services,  the 
Coalition  argues  that  this  conclusion 
would  not  be  justified  for  the  Pack  ft 
Send  service  because  the  terms  under 
which  it  is  offered  prove  "that  Pack  ft 
Sand  is  a  service  so  closely  related  to 
the  delivery  of  mail  that  it  clearly  is  a 
postal  service."  Id.  at  8. 

In  response  to  its  Complaint,  the 
Coalition  requests  that  the  Commission 
provide  relief  in  the  following  forms:  (1) 
issuance  of  an  opinion  that  the  Postal 
Service  is  oflaring  Pack  ft  Send  in 
violation  of  the  Reorganization  Act:  (2) 
initiation  of  a  proceeding  pursuant  to 
sections  3622  and  3623  leading  to  a 
recommended  decision  on  the  Pock  ft 
Send  service  to  the  Governors;  (3) 
transmission  of  the  opinion  in  item  1  to 
the  Governors,  together  with  a  request 
that  the  Postal  Service  be  directed  to 
suspend  its  oBering  of  Pock  ft  Send 
until  it  has  submitted  the  service  to  the 
Conunission  for  a  recommended 
decision;  and  (4)  any  other  appropriate 
relief  consistent  with  the  requeats  in  the 
first  three  items. 
Postal  Service  Answer.  The  Postal 
•  Service  responded  to  the  Complaint  in 
an  Answer  filed  on  June  24, 1996.  The 
Service  denies  that  it  is  offering  Pack  ft 
Send  service  on  a  nationwide  basis,  but 
states  that  it  "has  begun  to  offer 
packaging  on  an  experimental  basis  at  a 
few  selected  retail  outlets."  Answer  at  2. 
The  Service  also  denies  that  Pack  ft 
Send  is  a  "bimdjed"  service  that 
necessarily  entails  mailing.  It  asserts 
tliat  'Tack  ft  Send"  refera  only  to  the 
packaging  of  items  by  the  Service,  and 
that:  "Customers  of  the  packaging 
service  need  not  send  their  packaged 
items  through  the  Postal  Service  in 
order  to  have  them  packaged."  Id.  at  9. 

The  Postal  Service  denies  that,  by 
offering  a  packaging  service,  it  has 
"launched  itself  into  competition  with 
the  CMRA  industry!.]"  Instead,  the 
Service  claims,  "any  existing 
competition  between  the  Postal  Service 
and  the  CMRA  industry  was  created  by 
the  CMRA  industry."  Id.  at  3.  The 
Service  also  denies  that  there  is  any 
foimdation  for  Complainant's 
characterization  of  Pack  ft  Send  as  not 
being  priced  on  the  basis  of  attributed 
costs.  Id.  at  9.  The  Postal  Service  does 
admit  that  the  packaging  service  has  not 
been  the  subject  of  a  rate  or 
classification  proceeding  pursuant  to  39 
U.S.C.  §S  3622  or  3623  respectively,  and 
that  the  Domestic  Mail  Classification 
Schedule  does  not  include  a  separate 
classification  for  packaging.  Id.  at  2,  5 
and  7. 

In  response  to  sections  84  (b)  and  (c) 
of  the  rules  of  practice,  the  Postal 
Service  takes  the  position  that  the 
Complaint  is  not  properly  before  the 


Commisaion.  The  Service  claims  that 
the  subject  of  the  Complaint  is  no  more 
than  a  "limited  parcel  packaging  trial," 
(id.  at  8),  and  asserts  tliat  it  "is  not  a 
postal  service,  within  previous 
interpretations  of  the  t«m."  Id.  at  9. 
Because,  in  the  Service's  view,  the 
Commission  lacks  jurisdiction  to  review 
the  Complaint,  the  Postal  Service  also 
claims  that  a  bearing  is  uzmecessary  and 
the  relief  requested  is  inappropriate. 
Therefore,  the  Service  asserts,  the 
Conunission  should  dismiss  the 
Complaint. 

Postal  Service  Motion  to  Dismiss  and 
Memorandum.  Three  days  after  filing  its 
Answer,  the  Postal  Service  submitted  a 
motion  to  dismiss  the  proceeding  with 
prejudice  "on  the  grounds  that  the 
subject  matter  of  this  proceeding  does 
not  fall  within  the  scope  of  39  U.S.C. 
S  3662."  Motion  of  the  United  States 
Postal  Service  to  Dismiss  Proceeding, 
June  27, 1996,  at  1.  The  Service  also 
filed  a  memorandum  in  support  of  its 
motion,  accompanied  by  an  aiuiotated 
copy  of  the  Complaint  and  a  Declaration 
of  a  Postal  Service  manager. 
Memorandum  in  Support  of  Motion  of 
the  United  States  Postal  Service  to 
Dismiss  Proceeding,  June  27, 1996. 

The  Postal  Service's  memorandum 
consists  of  (actual  statements  which 
describe  the  parcel  packaging  service 
and  legal  arguments  wMch  rely  on  thoae 
statements.  The  statements  of  bet  are 
based  on  the  attached  Declaration  of 
Hugh  McGonigle,  who  states  he  is  the 
Manager  of  Alternate  Retail  Services.  On 
the  basis  of  the  McGonigle  Declaration, 
the  Postal  Service  states  that  parcel 
packaging  service  is  currentiy  available 
on  a  limited,  trial  basis  at  approxiinately 
230  post  offices  in  various  areas 
tiuoughout  the  United  States;  that  it  was 
initiated  to  provide  a  convenience  to 
customers;  and  that  the  purpose  of  the 
limited  testing  has  been  measurement  of 
customer  interest  and  assessment  of  the 
service  in  operation.  Memorandiun  at  1— 
2. 

The  Postal  Service  Memorandum  also 
draws  from  the  McGonigle  Declaration 
to  describe  the  transaction  whereby  an 
interested  customer  can  procure 
packaging  service  horn  a  window  clerk 
at  a  facility  which  offers  Pack  ft  Send. 
According  to  the  Service's  description, 
at  one  point  in  the  transaction  the 
customer  is  free  to  "choose  whether  he 
or  she  wants  to  send  the  package 
through  the  Postal  Service,  to  pay  for 
and  accept  only  the  packaging,  or  to 
retrieve  the  item  and  terminate  the 
transaction  entirely."  Id.  at  2.  The 
Service  represents  that  the  experience 
reported  in  the  affidavit  appended  to  the 
Complaint  (Attachment  4)— in  which 
Ms.  Qiou  reports  being  told  by  a 
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window  cleik  tiiat  she  coiild  not 
purdiaae  Postal  Service  packaging 
unlaa*  the  item  to  be  wrapped  was  also 
mailad  through  the  Service — "is 
contrary  to  the  Postal  Service's  intent  in 
oBering  packaging!, 1"  and  that  there  is 
"no  reason  to  consider  this  occurrence 
anything  other  than  an  isolated 
inddant."  Id.  at  3.  However,  the  Service 
also  notes  that,  "system-wide 
operational  instructions  have  not  been 
finalized  and  distributed  [for  Pack  ft 
Send)."  Ibid.  In  light  of  the  assertions  in 
the  Coalition's  Complaint,  and  in  order 
to  ensure  consistancy  in  conducting  the 
Pack  ft  Send  trial,  the  Service  states  that 
it  has  issued  a  directive  to  remind  postal 
persoimel  that  customere  may  purchase 
only  packaging,  if  desired.  Ibid.  That 
directive  is  attached  to  the  McGonigle 
Declaration. 

Based  on  its  representations  of  fact, 
the  Postal  Service  presents  several 
arguments  against  Complainant's 
assertion  that  Pock  ft  Send  is  a  "postal" 
service.  First,  the  Service  cites  the 
decision  in  Docket  No.  R7&-1,  in  which 
the  Commission  found  the  Postal 
Service's  oflaring  of  "postal  related 
products"  such  as  padded  shipping 
bags,  postal  scales  and  packing  material, 
to  be  "too  attenuated"  in  their  relation 
to  the  carriage  of  moil  to  plaoB  them 
within  the  Commission's  jurisdiction. 
Id.  at  4,  quotijig  PRC  Op.  R76-1,  Vol.  2, 
App.  F  at  20-21.  The  Service  argues  that 
packing  service  properly  belongs  in  the 
same  non-postal  category  as  these 
shipping  products,  and  that  its 
relationship  to  collection,  transmission 
and  deUvery  of  mail  is  insufficiently 
close  to  deem  it  a  postal  sr  rvice. 
Memorandum  at  5. 

The  Postal  Service  also  argues  that 
Complaiiumt's  assertions  fail  to  justify 
any  departure  from  this  conclusion.  'The 
Service  dtes  the  McGonigle  Declaration 
to  rebut  Complainant's  claim  that 
packaging  service  is  necessarily  bundled 
with  mailing.  Ibid.  It  also  denies  that 
Attachment  2  to  the  Complaint,  which 
Complainant  terms  an  advertising 
drcmer  but  the  Service  characterizes  as 
a  "motivational  tool  directed  to  postal 
personnel,"  (id.  at  6J.  amounts  to  a 
statement  of  Postal  Service  policy,  or 
supports  any  inference  that  the  Service 
recognizes  Pack  ft  Send  as  a  postal 
service.  Id.  at  6-7.  The  Service  also 
denies  that  its  Compliance  Statement 
filed  with  its  Request  in  Docket  No. 
MC96-2  supports  such  an  inference,  as 
parcel  packaging  "was  not  widely 
available  on  a  permanent  basis!]"  when 
that  filing  was  mad^.  Id.  at  7.  Finally, 
the  Postal  Service  disputes  that 
Attachment  5  and  anecdotal  evidence 
dted  in  the  Onnplaint  establish  that    - 


Padk*  Send  is  available  oo  a 
nationwide  basis.  Id.  at  S-0. 

The  Postal  Service's  Memorandum 
concludes  with  srguments  thst  the 
judidal  authorities  dted  by 
Complainant  do  not  support  the 
conclusion  Uiat  Pack  ft  Send  is  a  postal 
service.  The  Service  asserts  that  parcel 
packaging  dearly  does  not  foil  within 
the  ATCMU  court's  standard  of  "very 
doaely  related  to  the  delivery  of  mall" ' 
or  the  NAGCP  court's  standard  of 
"dearly  involv(ingJ  an  asped  in  the 
posting,  h^mHling  and  delivery  of  mail 
matter." '  To  the  contrary,  the  Service 
argues  that  packaging  is  more  similar  to 
the  sale  of  packing  and  wrapping 
materials,  which  the  Commission  found 
not  to  constitute  postal  service  in  the 
decision  in  Docket  No.  R76-1.  The 
Service  notes  that  packaging  service  is 
not  limited  exclusively  to  the  mailing 
function;  that  dose  (if  not  identical) 
substitutes  are  available  from  other 
sources  such  as  Complainant's 
membership;  and  that  Pack  ft  Send  is 
not  tied  to  postal  aervices  in  any  maimer 
that  would  change  its  non-postal 
character.  Id.  at  9-11. 

Response  of  Complainant.  The 
Coalition  responded  to  the  Postal 
Service's  Motion  to  Dismiss  in  an 
Opposition  Bled  on  July  8,  1996.  It 
ch^lenges  the  Service's  arguments  that 
the  Pack  ft  Send  service  is  non-postal, 
particularly  the  analogy  to  the  sisle  of 
packing  materials.  Complainant  argues 
that  the  more  persiusive  and  relevant 
analogy  is  to  the  sale  of  postal  money 
orden,  which  was  found  to  be  a 
regulated  postal  service  by  the  court  in 
the  ATCMU  case  on  the  ground  that  the 
vast  majority  of  money  orden  sold  at 
post  offices  are  actually  sent  by  mail. 
Even  if  a  postal  customer  is  allowed  to 
procure  Pack  ft  Send  service  without 
mailing  the  package.  Complainant 
asserts,  "it  is  extremely  unlikely  that  a 
postal  customer  will  use  another 
shipping  service  when  that  service  is 
not  available  at  the  postal  bdlity." 
Opposition  at  4. 

Complainant  also  challenges  the 
Postal  Service's  interpretations  of  the 
information  attached  to  the  Complaint, 
and  argues  that  the  totality  of  Postal 
Service  material  available  on  the  Pack  ft 
Send  service  indicates  a  goal  of 
providing  a  service  that  is  integrated 


>  Auodilxl  Third  □•»  Mail  Uien  >.  Unlud 
SUIM  PcMtal  S«nrice.  405  F.  Supp.  1100,  1115 
<DJ).C  1S7S).  liTd.  Nitionai  AuociaUoo  of 
CtaMlos  Card  Puhllahnt  >.  U.S  PoMmi  S«Tla.  S6S 
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with  mailing.  As  support  lor  this 
position,  the  Coalition  dtaa  the  "box  it 
pack  it,  and  sand  it"  charactsrisaUon  in 
the  Annual  Report  of  the  Postmaster 
General:  the  similar  description  in  the 
advertising  circular  at  Attachment  5  to 
the  Complaint;  the  $2-off  coupon  which 
reads  "Let  Us  Box,  Pack  and  Ship  Your 
Gifts";  and  the  reference  to  "truly  one- 
stop  shopping  for  jcustomera')  mailing 
needs"  in  Uie  June  1995  issue  of  USPS 
Update  also  included  in  the 
Attachment.  Opposition  at  S-6. 
Additionally,  Complainant  suggests  that 
the  Postal  Service's  declared  policy  in 
favor  of  selling  Pack  ft  Send  service 
separately,  stated  in  the  McGonigle 
Declaration  and  attached  Memorandum 
of  Jtme  24,  may  have  been  crafted  to 
avoid  the  Commission's  jurisdiction, 
and  in  any  event  "is  subject  to  change 
on  s  moment's  notice.  *  *  *"  Id.  at 
4-5. 

Complainant  also  argues  against  the 
Postal  Service's  denial  that  it  is  oSsring 
Pack  ft  Send  service  nationwide,  aiul 
claims  the  Service  is  relying  oo  an 
erroneous  legal  premise.  The  Coalition 
notes  that  the  Complaint  does  not  allege 
that  the  service  is  available  nationwide, 
and  that  declarant  McGonigle  admits 
that  Pack  ft  Send  is  available  in  various 
areas  throughout  the  United  States.  In 
any  event.  Complainant  argues,  whether 
or  not  the  service  is  nationwide  is 
essentially  irrelevant  because  applicable 
law  requires  a  rate  request  to  the 
Commission  even  for  temporary,  limited 
or  experimental  postal  services.  Id.  at  6- 
7. 

Finally,  Complainant  suggests  that 
additional  factual  questfons  about  I^ck 
ft  Send  are  raised  by  the  Postal  Service's 
spedfic  denial  that  packaging  service  is 
performed  by  postal  derks.  'The 
Coalition  states  that  its  allegation  that 
postal  derlu  perform  the  Pack  ft  Send 
service  was  intended  as  no  more  than  a 
routine  fadual  recitation,  and  that  the 
Service's  denial  without  further 
elaboration  leaves  questions  about  who 
will  perform  the  service  uiuesolved. 
Complainant  argues  that  these 
outstanding  fadual  issues  provide 
another  reason  for  denying  the  Postal 
Service's  motion. 

Disposition  of  the  Motion  to  Dismiss. 
As  both  the  Coalition  and  the  Postal 
Service  have  recognized,  the  pivotal 
issue  posed  by  the  Complaint  at  this 
jundura  is  whether  the  Pack  ft  Send 
service  is  "postal"  or  "non-postal"  in 
character.  If  the  service  is  deemed 
"postal"  in  nature.  Complainant's 
challenge  of  the  rates  or  fees  charged  is 
appropriate  for  consideration  under  the 
terms  of  39  U.S.C.  §  3662.  On  the  other 
hand,  if  the  service  is  found  to  be  "non- 
postal."  then  the  rates  or  fees  chai^ 
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are  outside  the  purview  of  §  3662,  and 
the  appropriate  diqwaltion  of  the 
complaint  is  dismissal.' 

Detennining  whether  the  Pack  k  Send 
service  is  "poetal"  or  "non-postal"  in 
character  requires  the  application  of 
legal  standards  to  the  available  bets. 
While  it  has  been  stated  in  a  variety  of 
ways,  the  primary  standard  *  that  has 
bemi  applied  in  analyzing  diSarent 
services  is: 

*  *  *  the  ralationship  of  the  service  to  the 
carriage  of  mail.  Those  which  can  fiurly  be 
said  to  be  ancillary  to  the  collection, 
transmission,  or  delivery  of  mail  are  postal 
services  within  the  meaning  of  $  3622. 

PRC  Op.  R76-1,  Vol.  2,  Appendix  F  at 
3.  Application  of  this  standard  looks  not 
only  at  the  intrinsic  features  and  terms 
of  the  service,  but  also  considers  the 
extent  to  which  use  of  the  service 
culminstes  in  use  of  the  mails.' 

The  facts  presented  thus  far  regarding 
the  Pack  &  Send  service  are  firagmentary 
and  to  some  extent  controverted. 
However,  even  when  viewed  in  a  light 
favorable  to  the  Postal  Service,  the 
available  iacts  do  not  warrant  a 
summary  determination  at  this  time  that 
the  service  is  non-postal  in  character. 

First,  regardless  of  whatever  relation 
Pack  &  Send  may  have  to  other  activities 
that  are  recognized  as  postal,  the 
packaging  service  itself  is  a  form  of  mail 
preparation  activity  that  is  familiar  in 


■Tha  CoalltJoa  cofreclly  DotM  thai  tlia  gao^phic 
axtflot  of  the  locatfooj  ia  wtiich  Padi  k  Sand 
•anrica  bM  boan  oKerad  U  BUantJally  Imlarint  to 
tllla  dalarmioalioa.  Tt>«  pravisioo  of  Pack  &  Sand 
•arvice  on  a  "oatioowide  or  sutjauntially 
natioowida  basU"  |3S  U.S.C  S  3asi(b)l  could  lia  a 
grooad  of  jurisdlctiooal  diapota  in  a  proceeding  to 
cooaidar  a  propoaed  diange  in  ttie  Datura  of  poatal 
■ervicaa  punuant  to  <i  3661,  but  tha  (3onmilsalon 
iiaa  DO  luch  Poatai  Sarvlce  propoaal  baEora  it. 

^Oaa  altamaliva  tiaali  for  finding  a  aarvica  to  ba 
"oon-poatal"  appliaa  where  lbs  aarvica  ratatas 
axdoaivaly  to  parfonnaoca  of  an  activity, 
indapendant  of  tba  carriage  of  mail,  which  tiia 
Poatal  Sarvica  if  raquirad  or  authorized  to  parform. 
Such  aclivltiaa  induda  the  aala  of  migratory  bird 
hunting  (tamps  and  philatelic  tranaunioiu.  See  PRC 
Op.  R76-1.  VoL  2.  App.  p  at  1-2;  Dodtat  No.  CBJ- 
1  (Complaint  of  David  B.  Popkio).  Oder  t^smisalng 
Cooiplalnt  lOrdar  No.  10751.  Seplambar  11,  IMS. 
at  3-.5.  The  Poital  Sarvica  has  not  claimed  that  the 
Pacit  a  Sand  aervice  ii  "non-poatai"  by  virtue  of  its 
relattonahip  to  any  auch  activity. 

'Tbia  latter  coiuidsration  waa  tha  baaia  on  wliich 
tlla  lala  of  inooey  ortiera  waa  found  to  ba  a  poatai 
aarrica  in  the  ATCMU  caae,  supra.  Tha  I^ISUJ 
Sarvica  ootea  that  tha  Commiaaion  "haa 
quaationad"  tile  validity  of  this  juriadictiottai 
analyais  with  taapect  to  money  orders  in  tiia  R7fi- 
1  daciaion.  PoAal  Sarvica  Memorandum  at  10,  n.  6. 
TIm  CoolmiaaioQ  did  axpraaa  doubt  lagartiing  tjie 
iuriadictionality  of  money  orders  in  tiw  R7&-1 
daciaion.  and  opined  tiiat  a  standard  mora  strict 
tlian  tiiat  applied  by  the  Diatrict  Court  in  ATCMV 
would  ba  appropriate.  PRC  Op.  IC7ft-l,  Vol  2,  App. 
F  at  12.  Nevertbaleaa.  the  Court  of  Appaala 
Bubaei]ueatiy  railed  on  tha  aama  raliooala  asnployed 
by  dM  Diatrict  Court  in  finding  the  provialon  a 
motley  ordara  to  ba  poatal  in  nature.  NAGCP.  wupta, 
3SSPJdS96. 


the  postal  marketplace.  It  is  a  type  of 
work  that  can  be  performed  by  the 
shipper,  the  carrier,  or  a  third  party 
intermediary  such  as  one  of  the 
Coalition's  members.  Thus,  the  Postal 
Service's  provision  of  the  Pack  &  Send 
service  could  be  viewed  as  a  form  of 
worksharing  in  reverse — compensatiim 
of  the  Postal  Servic»  for  a  mail 
preparation  activity  that  would 
otherwise  be  performed  by  the  sender  of 
the  parcel  or  a  third  party. 

Second,  it  appears  that  the  Postal 
Service  has  structured  the  transaction  in 
which  the  Pack  &  Send  service  is 
provided  in  a  manner  which  closely 
associates  payment  for  the  service  with 
payment  for  packing  materials  and 
payment  of  postage.  Poatal  Service 
Memorandum  at  2;  Declaration  of  Hugh 
M(£anigle  at  1—2.  The  use  of  an 
Integrated  Retail  Terminal  (KT)  to 
calculate  and  sum  the  respective 
charges  for  packing  materials,  the  Pack 
&  Send  packaging  service,  and 
applicable  postage  is  neither 
unreasonable  aor  sinister.  Howmrer,  this 
arrangement  does  raise  the  question  of 
the  extent  to  which  purchase  of  the  Pack 
&  Send  service,  and  payment  of  the 
applicable  rate  or  fee,  is  disaggregated 
from  payment  of  postage.  Even  after 
reading  Mr.  McConigle's  description  of 
the  transaction,  it  is  far  from  clear  how 
a  customer  is  separately  charged  for 
packing  materials  and  the  Pack  &  Send 
service.' 

Finally,  even  if  one  assumes  that  the 
policy  directive  (attached  to  the 
McGonigle  Declaration)  to  provide  Pack 
&  Send  service  without  also  requiring ' 
mailing  is  observed  scnipuiously 
throu^out  the  Postal  Service,  that  fact 
alime  would  not  necessarily  establish 
the  non-postal  status  of  the  servit^e.  It  is 
possible,  as  Complainant  argues,  tiiat 
the  vast  majority  of  customers  who 
puichase  the  Pack  &  Send  aervice  go  on 


*  In  hia  daacriptlon  of  how  the  parcel  packaging 
sarvica  woriu.  Mr.  McGonl^e  states  that  a  cuatotnar 
submita  an  item  to  a  window  clerk,  who  waigha  tha 
item  on  an  OtT.  The  dark  determines  Ilia 
appropriate  box  siza.  tlie  Lragility  of  tha  itemtotia 
packaged,  and  "tha  price  and  weight  of  the  aelactad 
box."  Declaration  at  1.  At  tllla  point,  apparanliy,  tba 
cliarge  for  packing  inatenals  baa  been  aatabllabiad. 
The  dark  tnan  adds  tha  weight  of  tha  packaging  (o 
tha  vraij(bt  of  the  item,  enters  tJiat  total  on  tba  DRT, 
and  enters  tha  daaa  of  service  selected  by  the 
truatomar  and  tha  dealinatioo  ZIP  Coda  to  calculate 
tha  total  poatage  that  would  apply  to  ttia  piece. 
Than,  according  to  Mr.  McCjonigle.  "[t]ha  clerk 
enters  ttie  box  price  into  tile  IRT.  which  ganaralaa 
tile  total  price  for  paduging  and  mailing  the  piaca." 
Id.  at  2.  fEmptiaaia  added.)  On  liie  baais  of  thia 
daacriptlon,  it  ia  Imposalble  to  identify  a  separata 
diai^  for  tiia  packaging  sarvica.  Additionally,  tba 
photocopiaa  of  f^Mtal  Sarvica  receipts  appended  to 
Ma.  i:Jiou's  affidavit  [Complaint,  Attachment  4) 
shad  no  light  on  this  quaatloo;  no  separate  diargaa 
for  packing  materials  or  the  Pack  S  Sand  aervice 
appear  on  tiia  racaipta. 


to  pay  postage  and  deposit  the  parcel  in 
the  mail.  The  extent  to  which  this  is  the 
case  may  bear  importantly  on  the  postal 
or  non-postal  character  of  the  service,  as 
the  courts  fotmd  in  the  ATCMU  and 
NAGCP  decisions. 

In  light  of  the  incomplete  state  of  the 
facts  available  concerning  the  Pack  & 
Send  service,  the  Commission  is  not 
prepared  to  declare  at  this  time  that  it 
is,  or  is  not,  postal  in  character.  For  this 
reason,  the  Postal  Service's  motion  to 
dismiss  the  proceeding  shall  be  denied. 
Furthermore,  because  some  of  the 
information  already  presented  would 
tend  to  support  an  iiiference  that  Pack 
&  Send  is  a  postal  service,  there  is 
reason  to  believe  that  the  Coalition's 
Complaint  may  be  justified.  Inasmuch 
as  the  Pack  h  Send  service  and  its  rates 
or  fees  have  not  been  the  subject  of  a 
Postal  Service  request  and  scrutiny  in  a 
public  proceeding  tiefore  the 
(Commission,  the  rates  or  fees  chained 
may  prove  not  to  conform  to  the  policies 
of  the  Reorganization  Act  if  the  Pack  ft 
Sand  service  is  shown  to  be  postal  in 
nature. 

Proceedings  to  Consider  Complaint. 
Given  the  nature  of  this  (xmtroversy, 
there  appears  to  be  little  likelihood  that 
the  matter  could  be  settled  or  resolved 
under  informal  procedures.  Because,  in 
the  Commission's  view,  resolution  of 
this  Complaint  would  be  assisted  by  the 
production  of  additional  facts 
(xmceming  the  Pack  ft  Send  service  and 
development  of  a  public  record,  the 
Commission  has  determined  under  %  86 
of  the  rules  of  practice  that  a  formal 
proceeding  pursuant  to  39  U.S.C 
$  3624,  with  an  opportunity  for  hearing, 
should  be  held  in  this  docket.  This  will 
enable  Complainant  and  other 
interested  parties  to  develop 
information  tiirough  discovery  and  to 
make  evidentiary  presentations,  as  well 
as  allow  the  Poatal  Service  to  present  its 
response. 

In  order  to  develop  a  procedural 
schedule  for  this  docket.  Complainant  is 
directed  to  provide  a  statement,  due  10 
days  from  issuance  of  this  order, 
estimating  the  amount  of  time  it  virill 
require  to  develop  and  file  a  case-in- 
chief.  The  Commission  will  thereafter 
issue  a  pnx»dural  schedule  and  special 
rules  of  practice,  if  any. 
It  is  ordered: 

(1)  The  Motion  of  the  United  States 
Pfistal  Service  to  Dismiss  Proceeding, 
filed  Jime  27, 1996,  is  denied. 

(2)  Proceedings  in  cxinformity  with  39 
U.S.C.  S  3624  shall  be  held  in  thia 
matter. 

(4)  The  (Commission  will  sit  en  banc ' 
in  this  proceeding. 

(5)  Notices  of  intervention  shall  be 
Bled  no  latai  than  August  26, 1S96. 


(6)  W.  Gail  Willette,  Director  of  the 
Commission's  Office  of  the  Consumer 
Advtxate,  is  designated  to  represent  the 
general  public  in  this  prtKeeding. 

(7)  Complainant  shall  provide  a 
statement,  due  August  12, 1996, 
estimating  the  amount  of  time  it  will 
require  to  develop  and  file  a  direct  caae 
in  thispioceeding. 

(8)  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  published  in  the 
FedtnlSa^HB. 

By  the  Oxmnissiao. 
Cjrrai.Ptnack. 
Acting  S^cretaiy. 
(FR  Doc  96-187M  Filed  6-02-46;  S:45  ami 


also  may  ask  petitioners  or  the  Postal 
Service  for  mora  infbimatitm. 

The  Conuniaaian  Orden 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  August  13, 
1996 

(b)  The  Secretary  of  tha  Postal  Rate 
Conimisaian  shall  publiA  this  Nolitx 
and  Older  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Cknunisaioii. 
CyiU  |.  miack, 
ActingSnt  is  iiiij), 
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DockM  Number:  Aa6-21. 

Name  of  Affected  Pott  Office:  Moriah, 
New  Yoric  12960. 

Nanie(*)  of  Petitioneiis):  Katharine  E. 
Bakv. 

Type  of  Determination:  Cloning. 

Date  of  Filing  of  Appeal  Papen:  )uly 
29, 1996. 

Categories  of  Issues  Apparently 
Baised: 

1.  ESact  on  postal  services  [39  U.S.C 
404(bM2)(C)1. 

2.  EBect  on  the  community  [39  U.S.C 
404(bM2)(A)l. 

Altar  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Ctammisaitm 
may  find  that  there  ore  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commiaaion  may  find  that  the  Postal 
Service's  detsnnination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reoiganizatian  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C 
$  404(B)(5)).  In  the  interest  of 
expedition,  in  light  of  the  12(>^y 
decision  schedule,  the  Commissioo  may 
retjuest  the  Postal  Service  to  submit 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda 
will  be  due  20  days  from  the  issuance 
of  the  request  and  the  Postal  Service 
shall  serve  a  copy  of  its  memoranda  on 
the  petitioners.  The  Postal  Service  may 
incorp<}rate  by  refierent^a  in  its  brie&  or 
motions,  any  aigtunents  presented  in 
memoianda  it  previously  filed  in  this 
docket.  If  necessary,  the  Commission 
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Cooiniant  Rapiiaat 

Alpon  Written  Request,  Copies  Available 
Fnmi:  Sectnities.and  Exchange 
Commission,  Office  of  Filings  and 
Information  Serviixs,  Washington, 
DC  20549 
Extension: 
Rule  17a-22,  ^C  PUe  No.  270-202 

OMB  Control  No.  3235-0196 
Rule  17Ab2-1  and  Form  CA-1,  SEC 
File  No.  270-203  OMB  Control  No. 
3235—0195 
Rule  17Ac3-l  and  Fonn  TA-W,  SEC 
File  No.  270-96  OMB  Control  No. 
3235-OlSl 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  19BS 
(44  U.S.C  3501  et  saq.),  the  Securities 
and  Exchange  Commission 
("Cmnmission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  cm 
the  following  rules  and  forms: 


Rule  17a-22,  which  was  adopted 
punuant  to  Section  17A  of  the 
Securities  Exdiange  Act  of  1934 
("Act"),  requires  all  registered  clearing 
agencies  to  file  with  the  Commissicm 
three  copies  of  all  materials  they  issue 
or  make  genenlly  available  to  their 
participants  or  other  entities  with  whom 
they  have  a  significant  relationship.  The 
filings  with  the  Commission  must  be 
made  within  ten  days  after  the  materials 
are  issued,  and  when  the  Cximmission  is 
not  the  appropriate  regulatory  agency, 
.the  (daaring  anncy  must  file  one  copy 
of  the  materi^  with  its  appropriate 
regulatory  agency.  The  Comnilsaion  is 
lesponsible  mr  ovenaeing  (Jaaring 
agencies  and  uses  the  information  filed 
pursuant  to  Rule  17a-22  to  determine 
whether  a  clearing  assncv  is 
implementing  pnicedural  or  policy 
changes.  The  information  filed  aides  the 
Commiasian  in  determining  whether 
such  ftiengisa  are  consistent  with  the 
purpoaas  of  Section  17A  of  the  Act 
Also,  the  Cammiaoioo  uses  the 
infonnation  to  determine  whether  a 
clearing  agency  has  changed  its  rules 
without  reporting  the  actual  or 
prospective  change  to  the  CommlsoiOP 
as  required  under  Section  19(b)  of  the 
Act 

The  respondents  to  Rule  17s-22 
ganeielly  are  registered  clearing 
agencies.'  The  frequency  of  filings  made 
by  clearing  agencies  pursuant  to  Rule 
17a-22  varies,  but  on  s  avenge  there  are 
approximately  200  filings  per  year  per 
cLraring  agency.  Because  tne  filings 
consist  of  materials  that  have  been 
prepared  for  widespread  distributitm, 
the  additional  cost  to  the  clearing 
egendes  associated  with  submitting 
copies  to  the  Commission  is  relatively 
small,  llie  Commission  stafi  estimates 
that  the  cost  of  compliance  with  Rule 
17a-22  to  all  registered  clearing 
agentnes  is  approximately  S35(X).  This 
represents  one  dollar  per  filing  in 
postage,  or  a  total  of  $2800.  The 
remaining  $700  (or  20%  of  the  total  cost 
of  compliance)  is  the  estimated  cost  t>f 
additional  printing,  envelopes,  and 
other  administrative  expenses. 

Rule  17Ab2-l  and  Form  CA-1  require 
clearing  agentnes  to  regii^ter  with  the 
Commission  and  to  meet  certain 
retpiirements  with  regard  to,  among 
other  things,  a  clearing  agency's 
oiganizatitm.  txpadties,  and  rules.  The 
information  is  collected  btxn  the 
clearing  agency  upon  the  initial 
application  for  registration  on  Form 
CA-1.  Thereafter,  information  is 


I  RaapoodeiUa  induda  lempcearily  ragirtand 
daarii^  ^g-"-!**  Raapondanta  alao  may  induda 
clearing  tg""**!**  gianlad  examptiaDa  bem  tba 
ragiatzBlkia  lequirasnantt  ol  Sectiosi  17A. 
condiUootd  upon  compliaaix  witb  Rule  17s-.Il. 
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coUactsd  by  amendment  to  the  initial 
Fonn  CA-1  when  a  material  rhanga  faj 
dnnimstance  necssaitetes  modification 
of  the  infonBatioD  previoualy  provided 
to  the  Commission. 

The  Commission  uses  tfafl  infonnation 
disclosed  on  Form  CA-1  to  (i) 
determined  whether  an  applicant  meets 
the  standards  for  registration  set  forth  in 
Section  17A  of  the  Act.  (ii)  enforce 
compliance  with  the  Act's  registration 
requirement,  and  (iii)  provide 
inrorroation  about  specific  registered 
clearing  agencies  for  compliance  and 
investigatory  purposes.  Without  Rule 
17Ab2-l,  the  Commission  could  not 
pwbimi  these  duties  as  statutorily 
required. 

Theta  are  currently  thirteeai  registered 
clearing  agencies  and  one  clearing 
agency  that  has  been  granted  an 
exemption  from  registration.  The 
Commission  staff  estimates  that  eadi 
initial  Form  CA-1  requires 
approximately  130  hours  to  complete 
and  submit  for  approval.  Hours  required 
for  amendments  to  Form  CA-1  that 
must  be  submitted  to  the  Commission  in 
connection  with  material  changes  to  the 
initial  Form  CA-1  can  vary,  depending 
upon  the  nature  and  extent  of  the 
amendment.  Since  the  Commission  only 
receives  an  average  of  one  submission 
per  year,  the  aggregate  annual  burden 
associated  with  compliance  with  rule 
17Ab2-l  and  Form  CA-1  is  130  hours. 
Based  upon  the  stafTs  experience,  the 
average  cost  to  clearing  ogencies  of 
preparing  and  filing  the  initial  Form 
CA-1  is  estimated  to  be  S1S,000 

Subsection  (c)(3)(C)  of  Section  17A  of 
the  Act  authorizes  transfer  agents 
registered  with  an  appropriate 
regulatory  agency  ("ARA")  to  withdraw 
from  registration  by  filing  with  the  ARA 
a  written  notice  of  withdrawal  and  by 
agreeing  to  such  terms  and  conditions  as 
the  ARA  deems  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  in 
furtherance  of  the  purposes  of  Section 
17A. 

In  order  to  implement  Section 
17A(c)(3)(C)  of  the  Act  the  Commission, 
on  September  1, 1977,  promulgated 
Rule  17Ac3-l(a)  and  accompanying 
Form  TA-W.  Rule  17Ac3-l(a)  provides 
that  notice  of  withdrawal  from 
registration  as  a  transfer  agent  with  the 
Commission  shall  be  filed  on  Form  TA- 
W.  Form  TA-W  requires  the 
withdrawing  transfer  agent  to  provide 
the  Commission  with  certain 
information,  including:  (1)  the  locations 
where  transfer  agent  activities  are  or 
were  performed;  (2)  the  reasons  for 
ceasing  the  performance  of  such 
activities;  (3)  disclosure  of  imsatisfied 


Judgments  or  liens;  and  (4)  informatian 
remding  succeascr  transJiar  agents. 

The  Commission  uses  the  information 
disclosed  on  Form  TA-W  to  determine 
whether  the  registered  transfer  agent 
applying  for  withdrawal  from 
registration  as  a  transfer  agent  should  be 
allowed  to  daregister  and,  if  so,  whether 
the  Commission  should  attach  to  the 
granting  of  the  application  any  terms  or 
conditions  necessary  or  appropriate  in 
the  public  interest,  for  the  prt>tection  of 
investors,  or  in  furthenmce  of  the 
purposes  of  Section  17A  of  the  Act 
Without  Rule  17Ac3-l(a)  and  Form  TA- 
W,  transfer  agents  registered  with  the 
Commission  would  not  have  a  means 
for  voluntary  deregistration  when 
necessary  or  appropriate  to  do  so. 

Respondents  file  approximately  thirty 
Form  TA-Ws  with  the  Commission 
annually.  The  filing  of  a  Form  TA-W 
occurs  only  once,  when  a  transfer  agent 
is  seeking  deregistration.  In  view  of  the 
reedy  availability  of  the  information 
requested  by  Form  TA-W,  its  short  and 
simple  presentation,  and  the 
Coinmissian's  experience  with  the 
Form,  we  estimate  that  approximately 
one  half  hour  is  required  to  complete 
Form  TA-W,  including  clerical  time. 
Thus,  the  total  burden  of  fifteen  hours 
of  preparation  for  all  transCar  agents 
seodng  deregistration  in  any  one  year  is 
nmUglDle. 

The  Commission  estimates  a  cost  of 
approximately  S30  for  each  half  hour 
required  to  complete  a  Form  TA-W. 
Therefore,  based  upon  a  total  of  fifteen 
hours,  transfer  agents  spend 
approximately  $900  each  year  to 
complete  thirty  Form  TA-Ws. 

Written  comments  are  invited,  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collectioD  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

General  comments  regarding  the- 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  far  the 
Securities  and  Exchange  Cosomission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 


compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bsrtell,  Associate  Executive  Director, 
Ofiice  of  Inf<smation  Technology, 
Securities  and  Exchange  Commission, 
450  Hfth  Street,  N.W..  Washington,  D.C. 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Information  and  Regulatory 
A%irs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C 
20503. 

Dated  )uly  20, 1996. 
Muguvl  a  McFariaad, 
Chputy  Secntary. 

{PR  Dec.  S6-19837  FUed  8-2-96;  (:4S  ami 
■LLsn  coca  aoi».*i-a 
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AHstato  Ut*  hnuranc*  bompany  of 
NawYorKviaL 

July  30, 1996. 

AQBKY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPUCAKTS:  Allstate  Life  Insurance 
Company  of  New  York  (the 
"Company"),  Allstate  Life  of  New  York 
Separate  Account  A  (the  "Variable 
AoGount"),  and  Allstate  Life  Financial 
Services,  Inc.  ("ALPS"). 
RELEVMa  1940  ACT  SECTI0N8:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  Company 
to  deduct  a  mortality  and  expense  risk 
charge  from:  (i)  the  assets  of  the  Variable 
Account  in  connection  with  the  offer 
and  sale  of  certain  flexible  premium 
deferred  variable  annuity  certificates 
(the  "Contracts")  and  any  contracts 
offered  in  the  future  ("Future 
Contracts")  by  the  Company  which  are 
materially  similar  to  the  Contracts;  and 
(ii)  the  assets  of  any  other  variable 
accounts  established  in  the  future 
("Future  Accounts")  by  the  Company, 
in  connection  with  the  offer  and  sale  of 
Future  Contracts.  AppUcants  propose 
that  the  order  extend  to  any  broker- 
dealer  ("Other  Broker-Dealers")  which 
may  serve  in  the  fiiture  as  principal 
underwriter  with  respect  to  the 
Contracts  or  Future  Contracts. 
HUNO  CMTE:  The  application  was  filed 
June  7, 1996. 
HEAMNQ  on  NOTVICATION  OF  HEAHNO:  An 

order  granting  the  application'  will  be 
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isstied  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  bearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
AppUcants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  pjn.  on  August  26,  1996,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  by  certificate  of 
service.  Heering  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  lequest  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADOfiasB:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  DC  20549. 
Applicants,  c/o  David  E.  Stone,  Esq., 
Allstate  Life  Insurance  Company  of  New 
York,  3100  Sanders  Road,  Northbrook, 
Illinois  60062. 

FOR  FUmCR  WroWMATlON  CONTACT: 
Peler  R.  Marcin,  Law  Clerk,  or  Wendy 
Finck  Friedlander,  Deputy  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

aun>iaB«TAIIY  WFOHMATWN:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC 

Applifjitt«'  »iiii«— ntjrinna 

1.  The  Company,  a  stock  life 
insurance  company  incorporated  in 
Now  York,  is  a  wholly-owned 
subaidiary  of  Allstate  Life  Insurance 
Company  ("AUstite  life"),  a  stock  life 
insurance  company  incorporated  in 
Illinois,  which  is  wholly  owned  by 
Allstate  Insurance  Company 
("Allstate"),  a  stock  property-liability 
insurance  company  incorporated  imder 
the  laws  of  Illinois. 

2.  The  Company  established  the 
Variable  Account  under  New  York  law 
on  December  22, 1995  to  fimd  variable 
annuity  contracts.  The  Variable  Account 
is  registered  under  the  1940  Act  as  a 
unit  investment  trust. 

3.  The  Variable  Account  is  currently 
divided  into  nine  sub-accounts.  Each 
sub-occoimt  will  invest  exclusively  in 
the  shares  of  a  designated  investment 
p<Htfolio  (each,  a  'TorifoUo")  of  AIM 
Variable  Insurance  Funds,  Inc.  (the 
"Fund").  The  Company,  in  the  future, 
may  establish  additional  suthaccounts 
to  invest  in  other  Portfolios  of  the  Fund 
or  in  other  funds.  The  Company  also 
may  establish  Future  Accounts  to 
support  Future  Contracts. 

4.  ALPS,  a  wholly  owned  subsidiary 
of  Allstate  Life,  will  serve  as  the 
distributor  and  principal  underwriter 


for  the  Contracts.  ALPS  is  registered 
with  the  Commission  under  the 
Securities  Exchange  Act  of  1934  as  a 
broker-dealer  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc. 

5.  The  Contracts  are  designed  for  use 
by  individuals  in  retirement  plans  that 
qualify  for  special  federal  income  tax 
treatment  under  Sections  401. 403,  408. 
or  457  of  the  Internal  Revenue  Code 
("Qualified  Plans")  and  in  retirement 
plans  that  do  not  qualify  for  special  tax 
treatment  under  those  sections. 

Contract  owners  may  allocate 
premium  payments  to  one  or  mora  sub- 
accounts of  the  Variable  Account  or  to 
the  Company's  general  account  ("Fixed 
Account").  The  Contracts  require  a 
minimimi  initial  premium  payment  of 
$5,000  ($2,000  in  the  case  of  a  Qualified 
Plan).  Subdbquent  premium  payments 
must  be  at  least  S500  and  may  be  made 
at  any  time  prior  to  the  dote  on  whidi 
income  payments  begin  ("Payout  Start 
Date").  Under  on  automatic  additions 
program,  however,  the  minimum 
purchase  payment  for  allocation  to  the 
Variable  Account  is  $100  and,  for 
allocation  to  the  Fixed  Account,  the 
minimum  purchase  payment  is  $500. 

8.  The  Contracts  provide  for  a 
guaranteed  death  benefit.  If  the  Contract 
owner  dies  before  the  animity  date,  the 
Company  will  pay  a  death  benefit  to  the 
beneficiary,  upon  receipt  of  due  proof  of 
death  and  a  payment  election.  The 
death  benefit  is  based  on  the  largest  of 
the  following  amounts:  (a)  the  Contract 
value  on  the  date  the  Company 
determines  the  death  benefit;  (b)  the 
amount  that  would  have  been  payable 
in  the  event  of  a  foil  withdrawal  of  the 
Contract  value  on  the  date  the  Company 
determines  the  death  benefit;  (c)  the 
Contract  value  on  every  seventh 
Contract  armiversary  beginning  on  the 
date  the  Contract  was  issued 
immediately  preceding  the  date  the 
Company  determines  the  death  benefit, 
adjusted  by  any  purchase  payments, 
withdrawals  and  charges  made  between 
such  death  benefit  anniversary  and  the 
date  the  Company  determines  the  death 
benefit;  or  (d)  an  enhanced  death  benefit 
equal  to  the  greatest  of  the  armiversary 
values  as  of  &e  date  the  Company 
determines  the  death  benefit  The 
armiversary  value  is  equal  to  the 
Contract  value  on  a  Contract 
armiversary,  increesed  by  purchase 
payments  made  since  that  armiversary 
and  reduced  by  the  amount  of  any 
partial  withdrawals  since  that 
armiversary.  Anniversary  values  will  be 
calculated  for  each  Contract  anniversary 
prior  to  the  earUer  of  (i)  the  date  the 
death  benefit  is  determined  and  (ii)  the 
date  the  deceased  attained  age  75  or  5 


yean  after  the  date  the  Contract  was 
established,  if  htter. 

7.  The  Company  reserves  the  right  to 
assess  a  $10  charge  on  each  traiufer  in 
excess  of  twelve  per  Contract  year, 
excluding  transfers  through  dollar  cost 
averaging '  and  automatic  fund 
lebaloncing.' 

8.  The  Company  will  deduct  an 
administrative  expense  charge  from  the 
assets  of  the  Separate  Account  that  is 
equal,  on  an  annual  basis,  to  0.10%  of 
the  daily  net  assets  allocated  to  the  sub- 
accounts of  the  Variable  Account 

9.  An  annual  Contract  mointenaaoe 
charge  of  $35  per  Contract  year  will  be 
charged  when  Contract  value  is  less 
than  $50,000  at  the  time  of  the 
deduction. 

10.  Applicants  represent  that  the 
administrative  expense  charge  and  the 
annual  Contract  maintenance  charge 
will  not  increase.  In  addition. 
Applicants  represent  that  these  charges 
are  deducted  in  reliance  on  Rule  26a- 

1  imder  the  1940  Act 

11.  No  deductions  are  made  from 
purt:base  payments.  There  are  no 
withdrawal  charges  on  amounts 
withdrawn  up  to  10%  of  the  amount  of 
purchase  payments  per  Contract  year, 
but  amounts  withdrawn  in  excess  of  this 
may  be  subject  to  a  withdrawal  diorge, 
depending  on  the  payment  year  in 
which  the  withdrawal  is  made,  at  s 
maximum  rate  of  7%  of  purchase 
payments  withdratni,  declining  at  a  rata 
of  1%  per  year  until  the  eighth  year 
when  the  rate  is  0%. 

12.  The  Company  will  deduct  a 
mortality  and  expense  risk  charge  that  Is 
equal,  on  an  annual  basis,  to  1.35% 
(including  0.10%  for  the  enhanced 
deeth  benefit)  of  the  daily  net  assets 
allocated  to  the  sub-accounts  of  the 
Variable  Account.  Applicants  state  that 
approximately  0.95%  of  the  1.35% 
charge  is  attributable  to  mortality  risk, 
and  approximately  0.40%  is  attributable 
to  expense  risk.  Ttie  mortality  and 
expense  risk  charge  is  guaranteed  not  to 
increase  over  the  life  of  the  Contract. 

13.  The  mortality  risk  arises  from  the 
Company's  guarantee  to  cover  all  death 
benefits  and  to  make  income  payments 
in  accordance  tvith  the  income  plan 


'  DoUftT  cost  avenging  p«rmlu  the  Owhat  to 
tniuSBr  a  specified  atnounl  every  mantli  from  the 
one  yeer  guamntee  period  But>.acc»unl  of  tbe  Fimd 
Accouot  to  any  >ut>eccount  of  the  Variabla 
Account.  Doilai  coel  averaging  cannot  be  uMd  to 
tranaier  amounts  to  tlie  Fixed  Account  y 

*  Automatic*  fund  rebalancing  allowB  aU  of  the 
moDey  ailocatad  to  gul>accounti  of  the  Variable 
Account  to  be  rebalanced  to  the  deeired  allocatioQ 
on  a  quarterly  baais.  determined  bom  the  finl  data 
thai  tne  owner  decides  to  rebalance.  Bach  qilttttr. 
money  will  be  Itanafimd  among  authtoomnitt  of 
iba  Viiiahle  Accoiutt  to  achlara  tba  dalnd 
allocation. 
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■elected  and  income  payment  tables  in 
the  Contract.  The  expense  risk  arises 
&om  the  possibility  that  the  Contract 
maintenance  and  administrative 
expense  charges  will  be  insufficient  to 
cover  actual  administrative  expenses. 

14.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  the  actual 
costs  of  the  risks  assumed,  the  Company 
will  bear  the  loss.  If  the  charge  exceeds 
actual  costs,  this  excess  will  be  profit  to 
the  Company  and  will  be  available  for 
any  corporate  purpose,  including 
payment  of  expenses  relating  to  the 
distribution  of  the  Contracts.  The 
Company  expects  a  profit  from  the 
mortality  and  expense  risk  charge. 

15.  The  Company  may  incur  premium 
taxes  relating  to  the  Contracts,  currently 
ranging  up  to  3.5%,  and  will  deduct 
these  taxes  either  at  the  Payout  Start 
Date  or  upon  surrender  of  the  Contract 

Applicants'  Legal  Analjiis  and 
Coaditioiis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  secxirity  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transaction,  from  the 
provisions  of  the  1940  Act  and  the  rules 
promulgated  thereunder  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  birly 
intended  by  the  policy  and  provisions  of 
the  1940  Act 

2.  Sections  26(a)(2)(Q  and  27(c)(2)  of 
the  1940  Act,  in  pertinent  part,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  underwriter 
Iharefor  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
imderwriter  except  a  fee,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Apphcants  request  an  order  of  the 
Commission  under  Section  6(c)  of  the 
1940  Act  granting  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  from:  (i)  the  assets 
of  the  Variable  Account  in  connection 
wnth  the  offer  and  sale  of  Contracts  and 
Future  Contracts;  and  (Li)  the  assets  of 
any  Future  Account,  in  connection  with 
the  officer  and  sale  of  Future  Contracts. 
Applicants  propose  that  the  order 
extend  to  Other  Broker-Dealers  which 


may  serve  in  the  future  as  principal 
underwriter  for  the  Contracts  or  Future 
Contracts.  Applicants  assert  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

4.  Applicants  assert  that  the  relief 
would  promote  competitiveness  in  the 
variable  annuity  market  by  eliminating 
the  need  to  file  redundant  exemptive 
applications,  thereby  reducing 
administrative  expenses  and 
maximizing  efficient  use  of  resources. 
Applicants  submit  that  the  delay  and 
expense  involved  in  having  to  seek 
exemptive  relief  repeatedly  would 
impair  the  ability  of  the  .Company  to 
take  advantage  eBectively  of  business 
opportunities  as  those  opportunities 
arise,  and  would  not  provide  any 
additional  benefit  or  protection  to 
Contract  owners.  Indeed.  Contract 
owners  may  be  disadvantaged  as  a  result 
of  additional  overhead  costs  incurred  by 
the  Applicants,  any  Future  Account,  or 
Other  Broker-Dealers. 

5.  Applicants  assert  that  the  1.25% 
mortali^  and  expense  risks  charge 
(excluding  the  0.10%  risk  charge  for  the 
enhanced  death  benefit)  to  be  assessed 
under  the  Contracts  and  Future 
Contracts  Is  within  the  range  of  industry 
practice  for  comparable  variable  annuity 
products.  Applicants  represent  that  this 
determination  is  based  upon 
Applicants'  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  (actors  as:  annuity 
purchase  rate  guarantees,  death  benefit 
guarantees,  other  contract  charges,  the 
frequency  of  charges,  the  administrativa 
services  performed  by  the  company 
with  respect  to  the  contracts,  the  meaiv 
of  promotion,  the  market  for  the 
contracts,  investment  options  under  the 
contracts,  purchase  payment  transfer, 
dollar  cost  averaging  and  portfolio 
rebalancing  features,  and  the  tax  status 
of  the  features.  Applicants  represent 
that  the  Company  will  maintain  at  its 
home  office,  and  make  available  to  the 
Commission  upon  request,  a 
memorandtun  detailing  the 
methodology  used  in,  and  the  results  of, 
the  Applicants'  comparative  survey. 

6.  Ine  Company  also  represents  that 
the  mortality  risk  charge  of  0.10% 
imposed  on  the  Contracts  for  the 
enhanced  death  benefit  is  reasonable  in 
relation  to  the  risks  assumed  by  the 
Company  under  the  Contracts.  In 
arriving  at  this  determination,  the 
Company  conducted  a  large  number  of 
trials  at  various  issue  ages  to  determine 
the  expected  cost  of  the  enhanced  death 
benefit 


First,  hypothetical  assst  returns  wefe 
projected  using  generally  accepted 
actuarial  simulation  methods.  For  each 
asset  return  pattern  thus  generated, 
hypothetical  accumulated  values  were 
calculated  by  applying  the  projected 
asset  returns  to  the  initial  value  in  a 
hypothetical  account.  Each  accumulated 
value  so  calculated  was  then  compared 
to  the  amount  of  the  enhanced  death 
benefit  payable  in  the  event  of  the 
hypothetical  Contract  owner's  death 
during  the  year  in  question.  By 
analyzing  the  results  of  several 
thousand  such  simulations,  the 
Company  was  able  to  determine 
actuarially  the  level  cost  of  providing 
the  enhanced  death  benefit.  Based  on 
this  analysis,  the  Company  determined 
that  a  mortality  risk  charge  of  0.10% 
was  a  reasonable  charge  for  providing 
the  enhanced  death  benefit  Applicants 
represent  that  the  Company  wiU 
maintain  at  its  home  office,  and  make 
available  to  the  Commission  upon 
request,  a  memorandum  detailing  the 
methodology  used  in,  and  the  results  of, 
the  Applicants'  comparative  surrey. 

7.  Applicants  acknowledge  that  the 
withdrawal  charge  may  be  insufficient 
to  cover  all  costs  relating  to  the 
distribution  of  the  Contracts.  To  the 
extent  distribution  costs  are  not  covered 
by  the  withdrawal  charge,  the  Company 
will  recover  its  distribution  costs  from 
the  assets  of  the  general  account.  Those 
assets  may  include  that  portion  of  the 
mortality  and  expense  risk  charge  which 
is  profit  to  the  Company. 

8.  Applicants  represent  that  the 
Company  has  concluded  that  there  is  a 
reasonable  likelihood  that  the 
distribution  financing  arrangement 
proposed  under  the  Contracts  and 
Future  Contracts  will  benefit  the 
Variable  Account,  the  Future  Accounts, 
Contract  owners,  and  Future  Contract 
ovniers.  The  basis  for  these  conclusions 
is  set  forth  in  a  memorandum  which 
will  be  maintained  by  the  Company  at 
its  home  office  and  will  be  made 
available  to  the  Commission  upon 
request. 

9.  The  Company  represents  that  the 
Variable  Account  and  any  Future  - 
Account  will  invest  only  in  open-end 
management  investment  companies 
which  undertake,  in  the  event 
companies  should  adopt  a  plan  for 
financing  distribution  expenses 
pursuant  to  Rule  I2l>-1  under  the  1940 
Act,  to  have  such  plan  formulated  and 
approved  by  the  company's  board  of 
directors/trustees,  a  majority  of  whom 
are  not  interested  persons  of  the 
Company. 
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Applicants  assert  that  for  the : 
and  upon  the  ftdtt  sat  fbith  above,  the 
requsatad  exnmptions  from  Sections 
26(a)(2HC)  and  27(c)(2)  of  the  1940  Act 
are  neoeasary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intandad  by  tha  policy  and 
provisiaos  of  tha  1040  Act 

For  ths  Camralaion,  by  the  Division  of 
Investjnnit  manaasnieiit.  pursuant  to 
delagatad  authcfity. 


Deputy  Secmtay. 

IFR  Doc  9fr-isa41  Ptlad  »-2-S6:  S:4S  smi 
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My  29. 1S96. 

AOBCY:  Securities  and  Exchange 

Conunissian  ("SEC"). 

ACnON:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

WMJCANTB:  Daily  Money  Fund,  Daily 
Tax-Exempt  Money  Fund,  Fidelity 
Advisor  Series  I,  Fidelity  Advisor  Series 
n.  Fidelity  Advisor  Series  m.  Fidelity 
AdviKir  Sasias  IV.  Fidelity  Advisor 
Series  V,  Fidelity  Advisor  Series  VI, 
Fidelity  Advisor  Series  VU,  Fidelity 
Advisor  Series  Vm,  Fidelity  Advisor 
Annuity  Fund,  Fidelity  Beacon  Street 
Trust.  Fidelity  Boston  Street  Trust 
Fidelity  California  Municipal  Trust, 
Fidelity  California  Mimidpal  Trust  n. 
Fidelity  Capital  Trust,  Fidelity  Charles 
Street  Trust.  Fidelity  Commonwealth 
Trust,  Fidelity  Conmess  Street  Fund, 
Fidelity  Contiafund,  Fidelity  Court 
Street  Trust,  Fidelity  Court  Street  Trust 
n.  Fidelity  Destiny  Portfolios,  Fidelity 
Deutsche  Mark  Performance  Portfolio, 
UP.,  Fidelity  Devonshire  Trust,  Fidelity 
Exchange  Fund,  Fidelity  Financial 
TmtX,  Fidelity  Fixed-Income  Trust, 
Fidelity  Government  Securities  Fund, 
Fidelity  Hastings  Street  Trust,  Fidelity 
Hereford  Street  Trust,  Fidelity  Income 
Fund,  Fidelity  Institutional  Cash 
Portfolios,  Fidelity  histitutional  Tax- 
Exampt  Cash  Portfolios,  Fidelity 
Institutional  Investors  Trust,  Fidelity 
Institutional  Trust,  Fidelity  Investment 
Triist.  Fidelity  Magellan  Fund,  Fidelity 
Massachusetts  Municipal  Trust,  Fidelity 
Money  Market  Trust,  FideUty  Mt. 
Vernon  Street  Trust,  Fidelity  Municipal 
Trust.  Fidelity  Municipal  Trust  n. 
Fidelity  New  York  Municipal  Trust. 
Fidelity  New  York  Municipal  Trust  U, 


Fidelity  PhllUpa  Street  Trust  Fidelity 
Puritan  Tnist.  Fidelity  School  Street 
Trust.  Fidelity  Sacoritiss  Fund.  Fidelity 
Select  PortfoUoa.  Fidelity  Sterling 
Peribrmanca  Portfolio.  L.  P.,  Fidelity 
Summer  Straal  Triist  Fidelity  Trend 
Fund,  Fidelity  Union  Street  T^ust, 
Fidelity  Union  Street  Trust  II,  Fidelity 
U.S.  Investments— Bond  Ftmd.  UP.. 
Fidelity  U.S.  Investments — Government 
Securities  Fund.  UP.,  FideUty  Yen 
Perfonnance  Portfolio.  UP..  Variable 
Insurance  Products  Fund,  Variable 
Insurance  Products  Fund  n.  Fidelity 
Managament  and  Research  Company 
("FMR").  FideUty  Distributes 
Corporation  ("FDC1,  National  Financial 
Services  Ckirporation  CNFSC"),  Fidelity 
Maiuigement  Trust  Company  ("FMTC"). 
Strategic  Advisara,  Inc.  ("SAI"),  FideUty 
Service  Company  ("FSC").  and  FideUty 
Investments  Institutianal  Operations 
Company  ("FIIOC'). 
R&CVMtr  ACT  aRnONtt  Order  of 
exemption  nquested  pursuant  to 
section  6(c)  of  the  Act  from  section 
12(d)(1)  of  the  Act.  pursuant  to  sections 
B(c)  and  17(b)  of  the  Act  from  section 
17(a)  of  the  Act  and  pursuant  to  rule 
17d-l  under  the  Act  perraltting  certain 
joint  tranaactians  in  aocoidance  with 
section  17(d)  of  the  Act  snd  rule  17d- 
1  thereunder. 

SUMMHY  OF  AFnJCATWN:  The  requested 
order  would  permit  applicants  to  create 
one  or  more  Fidelity  "hind  of  funds." 
nUNQ  DATES:  The  appUcation  was  filed 
on  January  23, 1996.  and  amended  on 
May  31, 1996  and  on  July  25, 1996. 
AppUcants  agree  to  file  an  additional 
amendment,  the  substance  of  which  is 
incorporated  herein,  during  the  noUoe 
period. 

HEADMO  Oil  NOmCATHN  OF  HUMNQ:  An 
order  granting  the  appUcatian  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vrriting  toihe  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request.  parsonaUy  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  23, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
appUcants,  in  the  form  of  an  affidavit, 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  stale  the  nature 
of  the  writer's  interest,  the  reason  ba  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writijog  to  the  SECs 
Secretary. 

ADOneana:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C  20549. 
AppUcants.  82  Devonshire  Street 
Boston,  Maissachusetts  02109. 
POn  FURTMER  MPOWIATKJN  CONTACT: 
Sarah  A.  Buescher.  Staff  Attorney,  at 


(202)  942-0573,  or  Robert  A.  Robartson. 
Brandi  CUef.  at  (202)  042-0564 
(Division  of  Investment  Msnagamant, 
Office  of  Invastmant  Company 
Regulation). 

auFnoMfTAinr  iKiMiATiaN:  The 
following  is  a  summary  of  tha 
application.  The  oompiate  appUcation 
may  be  obtained  for  a  fsa  from  the  SECs 
PubUc  Refarsnos  Branch. 

AppUcants'  Rapraaenlatians 

1.  AppUcants  propose  to  otganiia  cna 
or  more  "fund  of  funds"  (each  a  "Top 
Fund")  which  wiU  be  an  opea-eod 
man^ement  inveabnant  company 
atganLeed  as  a  Massachusetts  or 
Dslawara  busineas  trust  A  Top  Fund 
wiU  initiaUy  have  one  or  more  series 
("Top  PortfoUo")  and  may  orytnixe 
additional  Top  PortfoUos  in  the  future. 
Each  Top  PortfoUo  may  issue  multiple 
classes  of  shares. 

2.  Each  Top  PortfoUo  may  Invest  in 
shares  of  FideUty  open-end  msnagamant 
investment  companies  ("Underlying 
Funds")  and  their  series  ("Underlyhig 
PortfoUos")  representing  one  or  more  of 
the  foUowing  asset  groups:  the  Equity 
&Dup,  the  Fixed  Income  Group,  and  the 
Money  Market  Group  ("Investment 
(koups").  Investment  Groups  may  be 
adtiad  or  deleted  at  any  time.  Top 
PortfoUos  also  may  invest  in  Central 
Funds  (as  defined  below),  and  directly 
in  stocks,  bonds,  and  liquid  money 
market  instruments,  including  pooled 
accounts  of  such  instraments  for  whitdi 
the  investment  adviser  has  obtained  a 
SEC  exemptive  order  ("money  market 
instruments").' 

3.  The  Undiarlying  Funds  are  opan- 
end  management  investment  companies 
ragistered  under  the  Act.  Each 
Underlying  Funds  may  have  one  or 
more  Underlying  PortfoUos  and  each 
Underlying  PortfoUo  may  issue  multiple 
classes  of  shares.  Top  PortfoUo  shares 
and  Underlying  PortfoUo  shares  may  be 
subject  to  sales  charges,  including  front- 
end  and  deferred  sales  charges, 
redemption  fees,  services  fees,  and  rule 
12b-l  fees  under  the  Act. 

4.  AppUcants  request  reUef  on  behalf 
of  each  open-end  management 
investment  company  or  series  thereof 
that  is  (a)  advised  by,  or  that  in  the 
foture  becomes  advised  by,  FMR, 
FMTC,  SAI,  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  FMR,  FMTC,  or  SAI  (coUectivriy 
reforred  to  as  the  "Adviser");  or  (b) 
dirtributed  by  FDC,  NFSC,  or  a  person 
controlling,  controlled  by,  or  under 
common  control  with  FDC  or  NFSC 


I  Sm  InvMBnaiit  Compui;  Ad  ItoiMM  Ne». 
U9SI  (Sapt. ».  lasi)  (noUu)  tad  ussi  (Not.  >;, 
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(collectivelY  referred  to  as  the 
"Distributor")  (all  such  investment 
companies  and  series  thereof  are 
collectively  referred  to  as  the  "Fidelity 
Funds").  Each  Fidelity  Fund  is  a 
member  of  the  same  "group  of 
investment  companies"  as  defined  in 
paragraph  (a)(5)  of  rule  lla-^  under  the 
Act 

S.  The  Adviser  or  an  affiliate  of  the 
Adviser  is,  to  the  extent  required, 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
.1940  and  will  be  the  investment  adviser 
to  each  Top  Fund,  the  Top  Portfolios, 
the  Underlying  Funds,  and  the 
Underlying  Portfolios.  One  or  more  of 
Uie  Top  Portfolloe  of  a  Top  Fund  may 
have  a  fixed  investment  portfolio  and, 
therefore,  may  not  use  an  investment 
adviaei.  In  that  case,  the  Adviser  or  an 
affiliate  of  the  Adviser  may  act  as  the 
administrator  for  the  Top  Portfolio  and 
would  not  be  required  to  reglitsr  as  an 
investment  adviser. 

8.  The  Distributor  is,  to  the  extent 
required,  registered  as  a  brokar/dealer 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),  and  is  the 
distributor  of  certain  Rdelity  Funds. 
FSC  and  FIIOC  are  registered  transfer 
agents  under  the  Exchange  Act.  Each  is 
a  transfer  and  dividend  paying  agent  for 
certain  Fidelity  Funds  (collectively 
referred  to  as  "Transfer  Agent").  FMR  is 
the  parent  holding  company  for  the 
Adviser,  the  Distributor,  and  the 
Transfer  Agent. 

7.  Certain  applicants  previously 
received  an  SEC  order  for  an  exemptioo 
bom  sections  12(d)(1),  17(a),  18(f),  and 
21(b)  of  the  Act,  and  pursuant  to  section 
17(d)  of  the  Act  and  rule  17d-l 
thereunder  that  permits  certain  Fidelity 
Funds  to  borrow  and  lend  to  each  other 
through  a  credit  facility  ("Interfund 
trending  Order "j.^  If  the  present 
application  is  granted,  the  Top  Funds 
and  the  Underlying  Funds  could 
participate  in  interfund  lending.  In 
addition,  certain  applicants  recently 
Sled  an  application  with  the  SEC  for  an 
exemption  from  sections  12(d)(1),  15(a), 
and  17(a)  of  the  Act,  and  pursuant  to 
section  17(d)  of  the  Act  and  rule  17d- 
1  thereunder  (the  "Central  Funds 
Application").'  The  Central  Funds 
Application  seelu  relief  so  that 
participating  funds  may  purchase  shares 
of  one  or  more  non-publicly  traded 
Fidelity  money-market  funds  and/or 
short-term  bond  funds  (the  "Central 
Ftmds")  in  excess  of  the  percentage 
limits  of  section  12(d)(1).  If  the 


*  See  Obi/y  Money  Fiuu^.  eC  a/. .  InvMtinant 
Compmy  Act  Itelaan  Not.  ms7  (Dec.  S,  laae) 
(notice)  and  17303  Oon.  11.  19901  (ordar). 

'Daily  Money  fund, «  al.,  FUa  Ma  St3-W44. 


exemptions  requested  in  the  Central 
Fuaijs  Application  and  the  present 
application  are  granted,  a  Top  Fund 
could  Invest  either  directly  in  a  Central 
Funds  or  in  an  Underlying  Fund  that 
could  invest  in  a  Central  Fund. 

Applicants'  Legal  Analysis 

1.  Section  12(dKl)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
anouiar  Investment  company  if  sui^h 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  satnirities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sals 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  6(c)  provides  that  the  SEC 
may  exempt  persons  or  transactions  if 
the  exemption  is  neces.sary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an  order 
under  section  6(c)  exempting  them  from 
section  12(d)(1)  to  permit  any  Top 
Portfolio  to  invest  in  the  UnderlyLog 
Portfolios  in  excess  of  the  percentage 
limitations  of  section  12(d)(1). 

3.  Section  12(d)(1)  was  intended  to 
mitigate  or  eliminate  actual  or  potential 
abuses  that  might  arise  when  one 
investment  company  acquires  shares  of 
another  investment  company.  These 
abuses  include  the  acquiring  fund 
imposing  undue  influence  over  the 
management  of  the  acxjuired  funds 
tlirough  the  threat  of  disruptive 
redemptions,  the  acquisition  by  the 
acquiring  company  of  control  of  the 
acquired  company,  the  layering  of  fees, 
and  the  creation  of  a  complex  pyramidal 
structure  that  may  be  confusing  to 
investors. 

4.  Applicants  believe  that  none  of 

~  these  potential  abuses  would  be  present 
in  the  structure  of  the  Top  Portfolios. 
The  Top  Portfolios  would  not  exercise 
any  influence  over  the  management  of 
the  acquired  Underlying  Portfolios  by 
the  threat  of  redemptions.  Because  of 
the  common  control  of  management 
between  the  Top  Portfolios  and  the 
Underlying  Portfolios,  the  Advisw 
would  not  structure  a  Top  Portfolio  as 


a  vehicle  for  short-term  traders  or  to 
otherwise  contribute  to  disruptive  cash 
flow  volatility  at  the  Underlying 
Portfolio  level. 

5.  Applicants  represent  that  the  Top 
Fund  will  be  structured  so  that  an 
investment  in  a  1  Top  Portfolio  will  not 
result  in  an  urmecessary  duplication  of 
costs.  The  Adviser  may  charge  each  Top 
Portfolio  an  advisory  fee  to  compensate 
it  for  monitoring  the  addition,  deletion, 
and  substitution  of  the  Underlying 
Portfolios  within  particular  Investment 
Groups  and  the  periodic  adjustments 
among  Investment  Groups.  Each  Top 
Portfolio's  shareholder  also  will  pay 
indirectly  their  shore  of  the  advisory 
fees  and  expenses  paid  by  sfaaraholdars 
of  the  Underlying  Portfolios.  This  will 
not  result  in  a  duplication  of  advisory 
fees  because  the  Adviser's  services  for  a 
Top  Portfolio  will  be  in  addition  to,  and 
not  duplicative  of,  services  provided  to 
the  Underlying  Portfolios. 

6.  Applicants  also  assert  that  thair 
proposal  fund  of  funds  structure  does 
not  present  any  danger  of  excessive 
sales  charges.  Although  the  Distributor 
inay  impose  sales  charges,  servii»  fees, 
anti/or  rule  12b-l  fees  at  t»th  the  Top 
Portfolio  and  Underlying  Portfolio 
levels,  sales  and  distribution  expenses 
relating  to  the  shares  of  a  Top  Portfolio 
will  not  exceed  the  limits  in  Article  III, 
Section  26  of  the  NASD's  Rules  of  Fair 
Practice  when  aggregated  with  any  sales 
and  distribution  expenses  that  the  Top 
Portfolio  pays  relating  to  the  respective 
Underlying  Portfolio  shares.  The 
aggregate  soles  and  distribution 
expenses  at  both  levels,  therefore,  will 
not  exceed  the  limit  that  otherwise 
lawfully  could  be  charged  at  any  single 
level. 

7.  Section  17(a)  makes  it  imlawfiil  for 
an  affiliated  person  of  a  registered 
investment  company  to  sell  securities 
to.  or  purchase  securities  from,  the 
c:ompany.  Because  each  Top  Portfolio 
and  each  Underlying  Portfolio  are 
advised  by  the  Adviser  or  an  affiliate 
imder  common  (xmtrol  with  the 
Adviser,  they  could  be  deemed  to  be 
under  the  common  control  of  the 
Adviser  and  thus  affiliated  of  one 
another.  Thus,  an  Underlying  Portfolio's 
issuantx  of  its  shares  to  a  Top  Portfolio 
may  be  i:onsidered  a  sale  prohibited  by 
section  17(a). 

8.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
bom  section  17(a)  if  evidence 
establishes  that:  (a)  the  terms  of  the 
proposed  transaction  are  iwisonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
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with  the  general  provisions  of  the  Act. 
Applif:ants  request  an  exemption  under 
sections  6(c)  and  17(b)  to  permit  the 
Underlying  Portfolios  to  sell  their  shares 
to  each  Top  Portfolio.'*  Applicants 
believe  that  the  proposed  transactions 
meet  the  standards  of  sections  6(c)  and 
17(b). 

9.  Sec;tion  17(d)  prohibits  an  affiliated 
penon  of  a  registered  investment 
company  from  effecting  any  transaction 
in  which  such  investment  company  is  a 

'  }oint,  or  joint  and  several,  participant 
tvith  such  person  in  contravention  of 
SEC  rules  and  regulations.  Rule  17d-1 
provides  that  an  affiliated  person  of  a 
registered  investment  company  acting  as 
principal,  shall  not  participate  in  any 
joint  enterprise  or  other  joint 
arrangemtmt  in  which  the  registered 
investment  company  is  a  participant 
unless  the  SEC  has  issued  an  onler 
approving  the  arrangement.  Applicants 
request  an  order  pursuant  to  section 
17(d)  and  rule  17d-l  thereunder  to  the 
extent  that  the  proposed  transactions 
described  in  the  application,  including 
each  Top  Fund's  possible  entry  into  a 
Servicing  Agreement,  as  defined  below, 
may  be  deemed  to  be  joint  transactions 
between  affiliated  persons. 

10.  Administrative  expenses 
(including  transfer  agent,  shareholder 
servicing,  custody,  legal,  and  accounting 
expenses)  may  be  charged  at  both  the 
Top  Portfolio  and  Underlying  Portfolio 
levels.  Appliijmts  might  adopt  one  of  a 
number  of  possible  administrative 
expense  structures.  Two  examples  of 
passible  administrative  expense 
stiuctiues  are  given  below.  However, 
any  structure  implemented  will  comply 
with  the  (x)nditions  to  the  application 
listed  at  the  end  of  this  notice.  As  one 
example,  all  administrative  expenses 
would  be  paid  for  in  atxordance  with  a 
Special  Servicing  Agreement 
("Servicing  Agreement")  among  each 
Top  Fund,  the  Underlying  Funds,  and 
the  Transfer  Agent.  Under  the  Servicing 
Agreement,  each  Top  Portfolio  would 
pay  for  services  provided  by  the 
Transfer  Agent,  and  would  reimburse 
the  Transfer  Agent  for  services  provided 
by  other  persons,  except  to  the  extent 
those  services,  or  a  portion  of  them,  are 
paid  by  the  Underlying  Portfolios. 
Applicants  represent  that  each  Top 
Portfolio  is  expected  to  create 
economies  for  the  Underlying  Portfolios 
due  primarily  to  a  reduction  in  the 
administrative  expenses  to  the 


*  Section  17(b)  ippliee  to  a  epeclfic  |m>poe«l 
tnuuKtlon,  rattier  than  an  oflgoin|{  Bariea  of  fature 
tranaactiona.  Soe  Keystone  Custodian  Fundi.  21 
S.E.C  295,  29»-299  (1945).  SecUon  e(c)  can  be 
oaatl,  aloi^  wltb  section  17(b),  to  grant  relief  from 
aactioo  17(a)  for  an  ongoing  aeriet  of  fature 
Irajuactlona. 


Underlying  Portfolios  of  servicing  the 
Top  Portfolios.  If  the  aggregate  financial 
benefits  to  the  Underlying  Portfolio 
equals  or  exceeds  the  costs  of  the  Top 
Portfolio  «nth  respect  to  its  investment 
in  the  Underlying  Portfolio,  there  would 
be  no  charge  to  the  Top  Portfolio  for  the 
services  under  the  Servicing  Agreement. 
If  the  aggregate  financial  benefits  to  the 
Underlying  Portfolio  does  not  equal  or 
exceed  the  administrative  expenses  of 
the  Top  Portfolio,  the  Top  Portfolio 
would  pay  that  portion  of  costs 
determined  to  be  in  excess  of  the 
benefits,  except  to  the  extent  such  costs 
are  paid  by  the  Adviser. 

11.  Alternatively,  applicants  might 
adopt  a  structure  that  did  not  seek  to 
balance  administrative  expenses  imd 
benefits  between  the  Top  Ftmds  and  the 
Underlying  Funds.  For  example,  each 
Top  Portfolio  may  maintain  its 
shareholder  accotmts  and  bear  all 
expenses  related  thereto.  The 
Underlying  Fimd  would  maintain 
record  ownership  of  the  shares  owned 
by  the  Top  Portfolio  in  a  single  accoimt 
in  the  name  of  the  Top  Portfolio.  An 
Underlying  Portfolio  may  adopt  a 
separate  class  of  shares  ("New  Class") 
that  would  be  offered  to  the  Top 
Portfolios.  Expense  ratios  for  the  New 
Class  would  be  expected  to  be  lower 
than  those  of  other  classes  of  the 
Underlying  Portfolio,  primarily  due  to 
lower  administrative  expenses. 
Applicants  represent  that  the  proposed 
anangement  would  be  advantageous  to 
all  applicants,  and  that  participation  of 
any  Fidelity  Ftmd  would  not  be  on  a 
basis  less  advantageous  or  different  from 
those  of  any  other  participants. 

^pUconls'  Conditiona 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  A  Top  Portfolio  and  its  Underlying 
Portfolios  will  be  members  of  the  same 
"group  of  investment  companies,"  as 
defined  in  paragraph  (a)(5)  of  rule  11a- 
3  under  the  Act. 

2.  No  Underlying  Portfolio  sholl 
acquire  securities  of  any  other 
investment  company  in  ext:ess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act,  except  as  otherwise 
permitted  by  order  of  the  SEC  pursuant 
to  this  application  and  tmder  the 
Interfund  Lending  Order,  and  as  may  in 
the  future  be  permitted  by  order  of  the 
SEC  pursuant  to  the  Central  Ftmds 
Application. 

3.  A  majority  of  the  trustees  of  each 
Top  Fund  will  not  be  "interested 
persons,"  as  defined  in  section  2(a)(ig) 
of  the  Act. 

4.  Before  approving  any  advisory 
contract  under  section  15.  the  board  of 


trustees  of  each  Top  Fund,  on  behalf  of 
each  Top  Portfolio,  including  a  majority 
of  the  trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(lB), 
shall  find  that  advisory  fees  chained 
tmder  suc:h  contract  are  based  on 
services  provided  that  are  in  addition  to. 
rather  than  duplicative  of,  services 
provided  pursuant  to  any  Underlying 
Portfolio's  advisory  contract.  Such 
finding,  and  the  basis  upon  which  the 
finding  was  made,  will  be  recorded  fully 
in  the  minute  books  of  the  Top 
Portfolio. 

5.  Any  sales  charges  and  other 
distribution-related  fees  charged  with 
respect  to  securities  of  a  Top  Portfolio, 
when  aggregated  with  any  sales  charges 
and  distribution-related  fees  paid  by  the 
Top  Portfolio  with  respect  to  securities 
of  the  respective  Underlying  Portfolios, 
shall  not  exceed  the  limits  sat  forth  in 
Article  m,  section  26,  of  the  NASD 
Rules  of  Fair  Practice. 

6.  The  applicants  agree  to  provide  the 
following  information,  in  elecrtronic 
format,  to  the  Chief  Financial  Analyst  of 
the  SEC's  Division  of  Investment 
Management:  monthly  average  net 
assets  for  eai:h  Top  Portfolio  and  each 
of  its  Underlying  Portfolios  or 
Underlying  (Classes  (as  applicable): 
monthly  puK:hases  and  redemptions 
(other  than  by  exchange)  for  each  Top 
Portfolio  and  each  of  its  Underlying 
Portfolios  or  Underlying  Classes  (as 
applicable);  monthly  exchanges  into  and 
out  of  each  Top  Portfolio  and  each  of  its 
Underlying  Portfolios  or  Underlying 
Classes  (as  applicable);  month-end 
allocations  of  each  Top  Portfolio's  assets 
among  its  Underlying  Portfolios  or 
Underlying  Classes  (as  applicable); 
axmual  expense  ratios  for  each  Top 
Portfolio  and  each  of  its  Underlying 
Portfolios  or  Underlying  Classes  (as 
applicable);  and  a  description  of  any 
vote  taken  by  the  shareholders  of  any 
Underlying  PortfoUo  or  Underlying 
Class  (as  applicable),  including  a 
statement  of  the  percentage  of  votes  cast 
for  and  against  the  proposal  by  the  Top 
Portfolio  and  by  the  other  shareholders 
of  the  Underlying  Portfolios  or 
Underlying  Classes  (as  applicable).  Such 
information  will  be  provided  as  soon  as 
reasonably  practicable  following  each 
fiscal  year-end  of  the  Top  Portfolio 
(imless  the  (^ief  Financial  Analyst  shall 
notify  applicants  in  writing  that  such 
information  need  no  longer  be 
submitted). 


.Ikf«     ice     I    \Mr, 
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The  Lanrd  Finde.  kie^  at  al:  Nance  Of 


MiBCY:  Securities  and  Exctuinga 
Commimion  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (tlie  "Act"). 

tPtMCMn*-.  The  Lazard  Funds,  Inc.  (the 

"Fund"),  and  I^azaid  Fnrei  Aant 

Managsment  ("lizard"). 

naeVMa  act  aecnON:  Order  requaded 

under  aection  17(d)  of  the  Act  and  rule 

17d-l  thereunder. 

aUMARV  OF  APPLICATION:  Applicants 

request  an  order  to  permit  certain 

investment  companies  to  deposit  their 

uninvested  cash  balances  in  a  single 

joint  account  to  be  used  to  enter  into 

short-term  investments. 

FUNa  OATSS:  The  application  was  filed 

on  April  28, 1096,  and  amended  on  July 

IS.  1996. 

ICAHNaon  NOHRCATION  OF  MMIWO:  An 

order  granting  the  appUcatimi  will  be 
issued  unlaaa  the  SEC  orden  a  hearing. 
Interested  persons  may  request  a 
heering  by  writing  to  the  SXC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Heering  requests  should  be 
received  by  the  ^C  by  S:30  p.m.  on 
August  26, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AOOnesaa:  Secretary,  SEC.  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  30  Rockefaller  Plaza,  New 
Yoft,  N.Y.  10020. 

F0«  FUmCR  i*t>nMATION  CONTACT: 
Christine  Y.  Greenlees,  Senior  Counsel, 
at  (202)  942-0581.  or  Robert  A. 
Robertson,  Branch  Chief,  (202)  942- 
0964  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

aupptpgirAHY  ■axawJATicN.  Tte 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

ApyliraBta'  Kapi  uaiiutaHona 

1.  The  Fund,  a  Maryland  corporation, 
is  a  ragistared,  open-end  management 
inveatment  company  currently 
consisting  of  twelve  portfolios  (the 
"Portfolios").  Lazard.  a  division  of 
Lazard  Frores  k  Co.  LLC  serves  as 
invettmaot  adviser  to  each  Portfolio. 
Applicants  request  that  any  relief 
granted  also  apply  to  any  fiiture 
portfolios  of  the  Fund  and  any  future 
invsatmant  companies  or  portfolios 
thereof  for  which  Lazard  or  any  entity 
under  common  control  or  oontiDUed  by 
Lazard  subsequently  serves  as 
investment  adviser. 

2.  State  Street  Bank  and  Trust 
Company  ("State  Street")  provides 
administrativB  services  to  eech  PortfaUo 
and  serves  as  each  Portfolio's  custodian. 

3.  Lazard  has  discretion  to  purchase 
and  sell  securities  for  the  Portfolios  in 
accordance  with  each  Portfofio's 
investment  objectives,  management 
policies  and  investment  restrictions.  All 
Portfolios  currently  are  authorized  by 
their  investment  policies  and 
limitations  to  invest  at  leest  a  portion  of 
their  uninvested  cash  balances  in  short- 
term  liquid  investments,  including  short 
term  money  market  instruments  with 
overnight,  over-the-weekend  or  over- 
the-hoUday  maturities  ("Short  Term 
Mcmey  Market  Instruments") '  and 
repurdiase  agreements. 

4.  Applicants  expect  that  at  the  end  of 
eech  trading  day,  some  or  all  of  the 
Portfolios  will  have  uninvested  cash 
balances  in  their  custodian  accounts 
that  otherwise  would  not  be  invested  in 
portfolio  securities  by  Lazard. 
Generally,  such  cash  balances  are 
invested  separately  on  behalf  of  each 
Portfolio  in  individual  repurchase 
agreements.  The  Portfolios'  uninvested 
cash  balances  typically  are  not  invested 
in  Short  Term  Money  Market 
Instruments  because  such  investments 
ordinarily  cannot  be  made  on  a  cost- 
efficient  basis  given  the  relatively  small 
size  of  each  Portfolio's  cash  balance. 

5.  Applicants  propose  to  deposit  some 
or  all  of  the  Portfolios'  uninvested  cash 
balances  remaining  at  the  end  of  each 
trading  day  into  a  single  joint  account, 
the  daUy  balance  of  whidi  would  be 
invested  in:  (a)  repurchase  agreements 
"collateralized  fully,"  as  defined  in  rule 
2a-7  under  the  Airt;  and  (b)  Short  Term 
Mooey  Market  Instruments  which 
constitute  "Eligibla  Securities"  within 


iSuch  taytturoanu  oiay  tndud*  Trauuiy  billA. 
Unitad  SisiM  gorsnuncnt  ageoc;  csniflcatM,  Buro 
a>i,  ovvmighl  comnwtcMj  papar.  tarm  bank 
dapoatta,  cartifiotaa  of  dapoait  and  b 
I  of  Unitad  Sutaa  baab. 


the  meaning  of  rule  28-7  under  the  Act. 
The  Pottlblios  that  are  eligible  to 
participate  in  the  joint  account  and  that 
elect  to  participate  in  such  account  are 
collectively  remrred  to  as 
"Participants." 

6.  Applicants  propose  that  Lazard  be 
responsible  for  negotiating  the  terms  of 
these  transactions  in  accordance  with 
the  investment  objectives,  management 
policies  and  investment  restrictions  of 
eedi  Participant.  Except  inso&r  as  it  is 
an  "affiliated  person"  (as  defined  in 
section  2(a)(3)  of  the  Act)  of  the 
Partidpents,  Lazard  will  have  no 
monetary  particijpation  in  the  joint 
account,  but  will  he  responsible  for 
investing  assets  in  the  joint  account, 
establishing  accounting  and  control 
procedures,  and  ensuring  the  equal 
treetment  of  each  PartidpanL 

7.  Each  Portfo^o  has  established 
certain  systems  imd  standards  relating 
to  repurchase  agreements.  These 
standards  indude  quality  standards  for 
issuers  of  repurchase  agreements  and 
requirements  that  the  repurchase 
agreements  will  be  fully  collateralized  at 
all  times.  Any  joint  repurchase 
agreement  transaction  will  be  effected  in 
accordance  with  Investment  Company 
Act  Release  No.  13005  (February  2, 
1963)  and  with  any  other  existing  and 
future  positions  taken  by  the  SEC.  In  the 
event  tnat  the  SEC  sets  forth  guidelines 
with  respect  to  any  type  of  Short  Term 
Money  Market  In^rument,  all  such 
investments  made  through  the  joint 
account  will  comply  with  those 
guidelines. 

8.  A  Partidpant's  decision  to  invest  in 
the  joint  account  will  be  solely  at  its 
option;  a  Partidpant  will  not  be 
required  either  to  invest  a  minimum 
amount  or  to  nMJntain  a  minimum 
balance  in  the  joint  account 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiliated 
person  of  a  registered  investment 
company  from  partidpating  in  any  joint 
enterprise  or  arrangement  in  whidi  such 
investment  company  is  a  partidpant, 
without  an  SEC  order. 

2.  The  Partidpants,  by  partidpating 
in  the  proposed  joint  account,  and 
Lazard,  by  managing  the  proposed  jojnt 
account,  could  be  deemed  to  be  "joint 
partidpants"  in  a  transaction  within  the 
meaning  of  section  17(d).  In  addition, 
the  proposed  joint  account  could  be 
deemed  to  be  a  "joint  enterprise  or  other 
joint  arrangement"  within  the  meaning 
of  rule  17d-l. 

3.  Although  Lazard  might  gain  some 
benefit  through  administrative 
convenience  and  some  possible 
rediu:tion  in  clerical  costs,  the 
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participating  Portfolios  and  their 
shareholders  will  be  the  primary 
benefidaries  of  the  joint  account 
~  because  the  joint  account  may  earn 
higher  returns  and  result  in  lo%ver 
transaction  costs  forthe  Portfolios,  and 
would  be  a  more  efficient  means  of 
administering  the  Portfolios'  daily 
investment  transactions. 

4.  Applicants  believe  that  a  Portfolio 
will  never  be  in  a  less  favorable  position 
than  if  the  joint  account  were  not  in 
place.  The  assets  of  a  Partidpant  held  in 
the  joint  account  will  not  be  subject  to 
the  claims  of  creditors  of  other 
Partidpants. 

5.  Partidpants  may  earn  a  higher  rate 
of  return  on  investments  through  the 
joint  account  relative  to  the  returns  they 
could  earn  individually.  Under  most 
market  conditions,  it  is  generally 
possible  to  negotiate  a  rate  of  return  on 
larger  repurchase  agreements  and  Short 
Term  Money  Market  Instruments  that  is 
higher  than  the  rate  available  on  smaller 
repurchase  agreements  and  Short  Term 
Money  Market  Instruments.  The  joint 
account  also  may  increase  the  number 
of  dealers  willing  to  enter  into  short- 
term  investment  transactions  with  the 
partidpating  Portfolios  and  may  reduce 
the  possibility  that  their  cash  balances 
remain  uninvested. 

6.  The  joint  account  may  result  in 
certain  administrative  effidendes.  In 
addition,  by  redudng  the  ntunber  of 
trade  tickets  which  would  have  to  be 
written,  transactions  would  be 
simplified,  with  concomitant  reduction 
of  the  potential  for  errors.  For  the 
reasons  set  forth  above,  applicants 
believe  that  granting  the  requested  order 
is  consistent  with  the  provisions, 
policies,  and  purposes  of  the  Act  and 
the  intention  of  rule  17d-l. 

Applicants'  Conditions 

Applicants  will  comply  with  the 
following  as  conditions  to  any  order 
granted  by  the  SEC: 

1.  A  separate  custodial  cash  account 
will  be  established  with  the  State' Street 
for  the  joint  account  into  which  each 
Portfolio  will  be  permitted  to  have 
deposited  daily  some  or  all  of  its 
uninvested  net  cash  balances  after  the 
conclusion  of  its  daily  trading  activity. 
(If  in  the  future  any  Portfolio  has  a 
custodian  other  than  State  Street  at 
which  the  joint  account  will  be 
maintained,  such  Portfolio  will  appoint 
such  other  custodian  as  a  sulMnistodian 
for  the  limited  purpose  of  receiving  cash 
for  deposit  into  the  joint  account.)  The 
joint  account  will  not  be  distinguishable 
from  any  other  accounts  maintained  by 
any  Portfolio  with  State  Street,  except 
that  monies  of  the  Portfolios  will  be 
deposited  on  a  commingled  basis.  The 


joint  accOimt  will  not  have  a  Separate 
existence  and  will  not  have  any  indida 
of  a  separate  legal  entity.  The  sole 
fimction  of  the  joint  account  vrill  be  to 
provide  a  convenient  way  of  aggregating 
individual  transactions  which  would 
otherwise  require  daily  management  by 
each  Portfolio  of  its  uninvested  cash 
balances. 

2.  Cash  in  the  joint  account  will  be 
invested  in  one  or  mora  of  the 
following,  as  directed  by  Lazard:  (a| 
repurchase  agreements  "collateralized 
fully,"  as  defined  in  rule  2a-7  under  the 
Ad:  and  (b)  Short  Term  Money  Market 
Instnunents  which  constitute  "Eligible 
Securities"  within  the  meaning  of  rule 
2a-7  under  the  Act. 

3.  Each  Partidpant's  funds  in  the  joint 
account  will  be  invested  consistent  with 
that  Partidpant's  investment 
objective(s),  management  policies  and 
investment  restrictions.  Not  every 
Participant  in  the  joint  account 
necessarily  will  have  its  cash  invested 
in  every  repurchase  agreement  entered 
into  and/or  Short  Term  Money  Market 
Instrument  purchased  through  the  joint 
account.  However,  to  the  extent  a 
Participant's  funds  are  applied  to  a 
particular  investment  made  through  the 
joint  account,  the  Partidpant  will 
participate  in  and  own  a  proportionate 
share  of  such  investment  and  the 
income  earned  or  accrued  thereon, 
based  upon  the  percentage  of  such 
investment  purchased  with  such 
Participant's  funds. 

4.  Lazard  and  State  Street  will 
maintain  records  (in  conformity  with 
section  31  of  the  Act  and  the  rules  and 
regulations  thereunder)  documenting, 
for  any  given  day,  each  Partidpant's 
aggregate  investment  in  the  joint 
account  and  its  pro  rata  share  of  each 
investment  made  through  the  joint 
account. 

5.  The  securities  subject  to  the 
repurchase  agreement  will  be 
transferred  to  the  custodial  joint 
accoimt.  The  securities  wrill  not  be  held 
by  the  repurchase  agreement 
counterparty  or  by  an  affiliated  person 
of  that  counterparty. 

6.  All  investments  held  by  the  joint 
accoimt  will  be  valued  on  an  amortized 
cost  basis. 

7.  To  ensure  that  there  will  be  no 
opportunity  for  one  Participant,  no 
Portfolio  will  be  allowed  to  create  a 
negative  balance  in  the  joint  account  for 
any  reason,  although  it  will  be 
permitted  to  draw  down  its  entire 
balance  at  any  time.  Each  Portfolio's 
decision  to  invest  in  the  joint  account 
will  be  solely  at  its  options,  and  no 
Portfolio  will  be  obligated  either  to 
invest  hi  the  joint  account  or  to 
maintain  any  minimum  balance  in  the 


joint  accoimt.  In  addition,  eech 
Partidpant  will  retain  the  sole  rights  of 
ownership  to  any  of  its  assets  invested 
in  the  joint  account,  induding  interest 
payable  on  such  assets  invested  in  the 
joint  account. 

8.  Lazard  will  admiiuster  the 
investment  of  the  cash  balance  in  and 
operation  of  the  joint  account  as  part  of 
its  duties  imder  its  existing  or  any 
future  investment  management 
agreements  with  the  Portfolios.  Lazard 
will  not  collect  any  additional  or 
separate  fee  for  managing  the  joint 
account. 

9.  The  administration  of  the  joint 
account  will  be  within  the  fidelity  bond 
coverage  required  by  section  17(g)  of  the 
Ad  and  rule  17g-l  thereunder. 

10.  The  Fund's  Board  will  adopt 
procedures  for  each  of  the  Portfolios 
pursuant  to  which  the  joint  account  will 
operate,  which  will  be  reasonably 
designed  to  provide  that  the 
requirements  of  this  appUcation  will  be 
met.  The  Fund's  Board  members  will 
make  and  approve  changes  they  deem 
necessary  to  ensure  that  such 
procedures  are  followed.  In  addition, 
the  Fund's  Board  members  will 
determine,  no  less  frequently  than 
annually,  that  the  joint  account  has  been 
operated  in  accordance  with  such 
procedures  and  will  only  permit  a 
Portfolio  to  continue  to  partidpate 
therein  if  it  determines  that  there  is  a 
reasonable  likelihood  that  the  Portfolio 
and  its  shareholdera  will  benefit  fiom 
the  Portfolio's  continued  partidpation. 

11.  Each  Portfolio  that  values  its 
assets  in  reliance  upon  rule  2a-7  imder 
the  act  will  use  the  average  maturity  of 
the  instrument(s)  in  the  joint  account 
(determined  on  a  dollar  weighted  basis) 
for  the  purpose  of  computing  that 
PortfoUo's  average  Portfolio  maturity 
with  respect  to  the  portion  of  its  assets 
held  in  the  joint  account  on  that  day. 

For  the  SBC,  by  the  Divisioo  of  Investment 
Managemeol,  under  delegated  authority. 
MargucI  K  McFarland. 
Depu  ty  Secretary. 
IFR  Ooc.  96-19839  Filed  S-Z-96:  8:45  ami 
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APPUCANTS:  The  Pilot  Funds,  Boatmen's 
Trast  Company  ("Boatmen's"),  and 
Klsinwoit  Benson  Investment 
Management  Americas  Inc.  ("IQeinwoit 
Benson"). 

RELEVANT  ACT  ICCTIONK  Order  requested 
under  section  6(c)  for  an  exemption 
from  sections  12(dKl)(A)  and 
12(dXl)(B),  under  sections  e(c)  and 
17(b)  for  an  exemption  frran  section 
17(a),  and  under  section  17(d)  and  rule 
17d-l  thereunder  permitting  certain 
joint  transactions. 

aUMlARY  OF  appucation:  Applicants 
request  an  order  that  would  permit 
certain  investment  companies  to 
purchase  shares  of  affiliated  money 
market  funds  in  excess  of  the  limits 
prescribed  in  section  12(d)(1). 
RLMQ  DATES;  The  application  was  filed 
on  September  12, 1995  and  amended  on 
March  22, 1996,  on  May  31, 1996,  and 
on  July  25.  1996. 

HEAMNQ  ON  NOTmCATION  OP  HUNNK  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Intoested  persons  may  request  a 
hearing  by  tvriting  to  the  SEC's 
Siecietary  and  serving  applicants  with  a 
copy  of  the  request,  pereonally  or  by 
mail  Hearing  requests  should  be 
received  by  me  ^C  by  5:30  pjn.  oo 
August  26, 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOOnESaCK  Secretary,  SEC,  450  Sth 
Street,  N.W.,  Washington,  D.C  20549. 
Applicants,  Pilot  Funds,  125  West  SSth 
Street,  New  York,  New  York  10019; 
Boatmen's,  100  North  Broadway,  St. 
Louis,  Missouri  63178. 
FOR  FlUmcn  INFOflMATMN  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation. 

8UPPI.BIBfTAnY  INFOnMATX)N:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  bom  the  SEC's 
Public  Rsforenca  Branch. 

Applicants'  Kepraaenlations 

1.  The  Pilot  Funds  is  an  open-end 
management  investment  company  that 
currently  oSers  fourteen  series  (each,  a 
"PUot  Fund").  Four  of  the  Pilot  Funds 
are  money  market  funds  subject  to  the 


requirements  of  rule  2a-7  under  the  Act 
(together  with  any  future  mimey  market 
funds,  the  "Money  Market  Funds").  The 
other  ten  Pilot  Pimds  are  non-money 
market  fimds  (together  with  any  future 
non-money  market  fiinds,  the  "Non- 
Money  Market  Funds").  Applicants 
request  relief  on  behalf  of  the  Pilot 
Funds  and  any  other  registered 
investment  companies  that  now  or  in 
the  future  are  advised  tiy  Boatmen's 
(coUsctivaly,  the  "Funds").' 

2.  Boatmen's  servea  as  investment 
adviser  for  each  Pilot  Fund.  fQeinwort 
Benson  serves  as  sub-investment  adviser 
for  the  Pilot  International  Equity  Fund 
(together  with  Boetmen's  and  any  entity 
controlling,  controlled  by,  or  tmder 
common  control  with  Boatrnen's, 
Kleinwort  Benson,  and  any  foture  sub- 
investment  adviser  to  a  Fund,  the 
"Investment  Advisers").  Pilot  Funds 
Distributors  Inc.  serves  as  distributor  for 
each  Fund.  BISYS  Fund  Service* 
Limited  Partnership  serves  as 
administrator  for  each  ftmd. 

3.  The  Money  Market  Funds  seek 
current  income  and  liquidity  consistent 
with  the  preservation  of  capital  by 
investing  exclusively  in  short-term 
money  market  instruments.  The  Non- 
Money  Market  Funds  invest  in  a  variety 
of  debt  andA>r  equity  sectirities  in 
accordance  with  their  respective 
investment  objectives  and  policies.  Each 
of  the  Funds  has,  or  may  be  expected  to 
have,  uninvested  cash  in  an  account 
with  the  custodian.  This  cash  either 
may  be  invested  directly  in  individual 
short-term  money  market  instruments  or 
may  iu>t  be  inve^ed  in  any  portfolio 
securities.    , 

4.  Applicants  request  an  order  that 
would  permit  (a)  each  of  the  Funds  to 
utilize  cash  reserves  that  have  not  been 
invested  in  portfolio  securities  to 
purchase  shares  of  one  or  mora  of  the 
Money  Market  Funds  (each  such  Fund 
purchasing  shares  of  the  Money  Market 
Funds  is  an  "Investing  Fund")  and  (b) 
each  Money  Market  Fund  to  sell  shares 
to,  and  redeem  such  shares  from,  an 
Investing  Fund.  By  investing  cash 
balances  in  the  Money  Market  Funds  as 
proposed,  applicants  believe  that  the 
Investing  Funds  will  be  able  to  reduce 
their  transaction  costs,  create  more 
liquidity,  enjoy  greater  returns,  and 
fiuther  diversify  their  holdings. 

A]iplicants'  Legal  Analyna ' 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 


1  All  vdatlng  tpwrnMUt  companlM  that 
prafanUy  inland  to  raly  oo  tha  raqoaatad  oidm  m 
namad  la  applkaiDl*. 


securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Secnon  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  from  any  prx>vision  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  birly 
intended  by  the  policy  and  proidslons  of 
the  Act. 

3.  Applicants'  request  would  permit 
the  Investing  Funds  to  use  uninvested 
cash  to  acquire  shares  of  a  Money 
Market  Fund  in  excess  of  the  percentage 
limitations  set  out  in  section 
12(d)(1)(A).  Applicants  proposed  that 
each  Investing  Fund  be  permitted  to 
invest  in  shares  of  a  Monev  Market 
Fund  so  long  as  each  Fund's  aggregate 
investment  in  such  Money  Market  Fund 
does  not  exceed  25%  of  the  Investing 
Fund's  total  net  assets.  Applicants' 
request  slso  would  permit  the  Money 
Market  Funds  to  sell  their  securities  to 
an  Investing  Fund  in  excess  of  the 
percentage  limitations  set  out  in  section 
12(d)(1)(B), 

4.  The  restrictions  in  section  12(d)(1) 
were  intended  to  prevent  certain  abuses 
perceived  to  be  associated  with  the 
pyramiding  of  investment  companies, 
including:  (a)  undue  influence  by  the 
fund  holding  company  over  its 
underlying  funds;  (b)  the  threat  of  large 
scale  redemptions  of  the  securities  of 
the  underlying  investment  companies: 
(c)  unnecessary  duplication  of  costs, 
e.g.,  sales  losds,  advisory  fees,  and 
administrative  costs;  and  (d) 
unnecessary  complexity.  For  the 
following  reasons,  applicants  believe 
that  the  proposed  arrangement  does  not 
entail  the  type  of  abuse  that  Congress 
adopted  section  12(d)  to  prevent. 

5.  Applicants  represent  that  the 
proposed  arrangement  would  contain  no 
improper  layering  of  fees.  The 
shareholders  of  the  Investing  Ftmds 
would  not  be  subject  to  the  imposition 
of  double  management  fees.  Before 
approving  any  adviaoiy  contract,  the 
Investing  Pimd's  boardf  of  trustees. 
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including  a  majority  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19)  of  the  Act,  will 
consider  to  what  extent  the  advisory 
fees  charged  to  the  Investing  Fund 
should  be  reduced  to  account  for  the 
reduction  of  these  services  as  a  result  of 
a  portion  of  the  assets  of  the  Investing 
Fund  being  invested  in  the  Money 
Market  Fund.  Further,  no  sales  load, 
redemption  fee,  distribution  fee,  or 
service  fee  will  be  charged  by  the 
Money  Market  Funds  with  respect  to  the 
purchsse  or  redemption  of  the  Money 
Market  Fund  shares.  If  a  Money  Market 
Fund  offers  more  than  one  class  of 
shares,  each  Investing  Fund  will  invest 
only  in  the  class  with  the  lowest 
expense  ratio  at  the  time  of  investment. 

6.  Sections  17(a)(1)  and  (2)  make  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  such  investment 
company.  Because  each  Fund  may  be 
deemed  to  be  under  common  control 
with  the  other  Ftmds,  it  may  be  an 
"affiliated  person,"  as  defined  in  section 
2(a)(3)  of  the  Act,  of  the  other  Funds. 
Accordingly,  the  sale  of  shares  of  the 
Money  Market  Funds  to  the  Investing 
Funds,  and  the  redemption  of  such 
shares  from  the  Investing  Funds,  would 
be  prohibited  vmder  section  17(a). 

7.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  transaction  from  section  17(a) 
if  the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fait  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  the  proposed 
trai]saction  is  consistent  with  the  policy 
of  each  investment  company  concerned, 
and  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Applicants  request  an 
exemption  under  sections  6(c)  and  17(b) 
to  permit  the  Investing  Funds  to 
purchase  shares  of  a  Money  Market 
Fund,  and  a  Money  Market  Fund  to 
redeem  such  shares:' 

8.  The  Investing  Funds  will  retain 
their  ability  to  invest  their  cash  balances 
directly  in  money  market  instruments  as 
authorized  by  their  respective 
investment  objectives  and  policies,  if 
they  believes  they  can  obtain  a  higher 
return  or  for  any  other  reason.  Eadi  of 
the  Money  Market  Funds  tias  the  right 
to  discontinue  selling  shares  to  any  of 
the  Investing  Funds  if  its  board  of 
trustees  determines  that  such  sales 


*  Sactlon  17(b)  appUaa  to  a  apecific  propoaad 
tranaactloa.  ratbv  tnan  an  oogoing  lariaa  of  futura 
(nnlaclkma.  See  JCeyvtone  Curtadian  Fundi,  21 
S£C  2SS.  ZSe-«S  (1S4S).  Sactlon  e(c).  alona  wUh 
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would  adversely  aflact  the  Money 
Market  Ftmd's  portfolio  management 
and  operations.  Therefore,  applicants 
believe  that  the  proposal  satisiBes  the 
standareds  for  relief  in  sections  6(c)  and 
17(b). 

9.  Section  17(d)  and  rule  17d-l 
prohibit  an  affiliated  person  of  an 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  coimection 
with  any  Joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates.  Each  Investing 
Ftmd.  by  purchasing  shares  of  the 
Money  Market  Funds,  each  Investment 
Adviser  of  an  investing  Ftmd,  by 
managing  the  assets  of  the  Investing 
Ftmds  invested  in  the  Money  Market 
Ftmds,  and  each  Money  Market  Fund, 
by  selling  shares  to  the  Investing  Fimds, 
(xiuld  be  pariicipants  in  a  joint 
enterprise  or  other  joint  arrangement 
within  the  meaning  of  section  1 7(d)  and 
rule  17d-l. 

10.  In  passing  upon  applications 
submitted  pursuant  to  section  17(d)  and 
rule  17d— 1,  the  SEC  vrill  consider 
whether  the  participation  of  su(± 
registered  or  controlled  company  in 
such  joint  enterprise,  joint  arrangement 
or  profit-sharing  plan  on  the  basis 
proposed  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 

■  Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  believe  that  the 
proposal  satisfies  these  standards. 

Applicants  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  virill  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market  Ftmds 
sold  to  and  redeemed  from  the  Investing 
Ftmds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  imder  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act.  or  service  fee  (as 
defined  in  section  26(b)(9)  of  the 
NASDd  Rules  of  Fair  Practice). 

2.  Before  the  next  meeting  of  the 
board  of  trustees  of  an  Investing  Ftmd 
is  held  for  the  purpose  of  voting  on  an 
advisory  contract  tmder  section  15  of 
the  Act,  the  Investment  Adviser  lo  the 
Investing  Ftmd  will  provide  the  board  of 
trustees  with  specific  information 
regarding  the  approximate  cost  to  the 
Investment  Adviser  for,  or  portion  of  the 
advisory  fee  tmder  the  existing  advisory 
fee  attributable  to,  managing  the  assets 
of  the  Investing  Ftmd  that  can  be 
expected  to  be  invested  in  the  Money 
Market  Ftmd.  Before  approving  any 
advisory  contract  tmder  section  15  of 
the  Act,  the  board  of  trustees  of  the 
Investing  Fund,  including  a  majority  of 


the  trustees  who  are  not  "intarasted 
persons,"  as  defined  in  section  2(aKlS) 
of  the  Act,  shall  consider  to  what  extent, 
if  any,  the  advisory  fees  charged  to  the 
Investing  Ftmd  by  the  Investment 
Adviser  should  be  reduced  to  account 
for  the  reduction  of  these  services  to  the 
Fund  by  the  Investment  Adviser  under 
the  advisory  contract  as  a  result  of  a 
portion  of  the  assets  of  the  Fund  being 
invested  in  the  Money  Market  Ftmd. 
The  minute  books  of  the  Investing  Ftmd 
will  record  folly  the  board's 
consideration  in  approving  the  advisory 
contract,  including  the  consideration 
relating  to  fees  referred  to  above. 

3.  Each  Investing  Fimd  will  invest 
uninvested  cash  in,  and  hold  shares  of, 
the  Money  Market  Funds  only  to  the 
extent  that  the  Investing  Ftind's 
aggregate  investment  in  the  Money 
Market  Ftmds  does  not  exceed  25%  of 
the  Investing  Ftmd's  total  net  assets. 

4.  Investment  in-shares  of  the  Money 
Market  Ftmds  will  be  in  accordance 
with  each  investing  Fund's  respective 
investment  restrictions,  if  any,  and  will 
be  consistent  with  each  Investing 
Ftmd's  policies  as  set  forth  in  its 
prospectuses  and  statements  of 
additional  information. 

5.  Each  Investing  Ftmd,  each  Money 
Market  Fund,  and  any  future  fund  that 
may  rely  on  the  order  shall  be  advised 
by  the  Investment  Adviser,  or  a  person 
controlling,  controlled  by.  or  under 
common  control  with  the  Investment 
Adviser. 

6.  No  Money  Market  Fund  shall 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

7.  A  majority  of  the  directors  of  an 
Investing  Fimd  will  not  be  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act. 

For  the  SBC.  by  the  Division  of  InveitmanI 
ManagenuDt,  pursuant  to  delegated 
antfaohty. 

Maigarat  H.  McFaibnd, 
Deputy  Secntaiy. 
IFR  Doa  96-19838  Filed  8-2-96: 8;4S  am) 

SUMS  OOOC  l*IS-«1-M 
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[NdMM  Na  94-4T«7i  n*  Nn.  SR-Caoe- 

SaH-RiguMary  Organlialions; 
Chicago  Board  Ofidona  ExdMnga, 
Inc.!  Offvtof  Appfoving  a  Pfopoaad  Rula 
Ctianga  and  Ndioa  of  FMny  andOnSaf 
Qranttng  Aooalafalaci  Appfoval  of 
AniandnMfit  Noa*  1^  z*  and  3  to  via 
Prapoaad  RulaCfianga  RalallnQ  to  Ilia 
Talaplion*  PoOcy  for  •»  SAP  100 
rOEX^OpMonaPoat 

)llly  28.  19a8. 


On  Much  12, 1996,  tha  Oiicago 
Board  Options  Exchangs,  Inc.  ("CBOE" 
or  "Exchange")  Bled  with  tha  Secaritlei 
and  Exchange  Commisaion 
("Oimminion"  or  "SEC"),  pimuant  to 
Section  19(bMl)  of  the  SecuiiUaa 
Exdunge  Act  of  1934  ("Act")*  and  Rule 
lSb-4  theraunder,'  a  propoaal  to  amond 
its  pohcy  governing  the  uae  of  member- 
ownad  or  Exchange-owned  telephones 
located  at  the  trading  poat  where 
optiona  on  the  Standaid  &  Poor's  100 
Stock  hidax  ("OEX")  are  traded.  The 
proposed  rule  change  was  published  for 
comment  and  appeaced  in  the  Federal 
KagMar  on  April  8, 1996.'  No 
commenti  were  received  regarding  the 
ptoposaL  The  Exchange  Bled 
Amendment  Nos.  l,*  2,'  and  3*  to  its 


>  IS  usjc  i  TarfbKi)  (laaa). 

>ITCnt2«l.l9t>-4. 

•  SKUritlM  Exdiuiga  Act  lUlMM  No.  3S331 
CMlndl »,  19M),  Bl  FK  ISSia 

*  AoMiidmaat  No.  1  •flbcu  wnnl  c^ngM  to  tba 
CSCr>  prapoaL  FliM.  Hm  RirtMly  H|«miiH 
that  It  will  conduct  Door  brakKnuUn  In 
conaKtkm  wilfa  tba  pcopcaad  ivluslton  of  tlH 
raslrictiaiM  on  tfaa  OM  ol  tha  lalophoiiM  at  the  0D( 
option  mding  poaL  Sacood.  tha  TTiihaiigi 
nhmittad  a  fain  of  Application  and  Aaiiaiiiain  to 
ba  mad  by  farhangi  maiirfiaia  in  apclylfla  to  oaa 
or  JoatallataiaphonaocatalaphonaliBaalthaOBX 
poat  ot  tobaaaatgnad  a  patannal  iihtitifV  aftuu 
oiiabv  CnO  aooaaa  coda  to  naka  DulaDing  caDa. 
Third,  tha  &Khan^  haa  mada  caitain  dvlfytaig 
lariaiana to  tha  R^taMiT  ClKnUarlhal  k  inlaDda 
to  laana  iaUovtag  ConaaiaaloQ  »pnv«l  of  ttf 
propoaaL  Lamr  fimn  Tteothy  TfaoaipaoB.  CBOS,  to 
Mchaal  Wallnakaa.  DIvlalaa  oflteta)  RaplatiOB 
("Dirlalon'-).  Commlaaion.  datad  |ans  7,  isai 
("AnKMhnant  No.  \"\ 

*  Ameodzoant  Na  2  a&cta  MvanJ  tarhnlfal 
clarifying  rhangaa  to  tha  Bxchaafa't  pimnjaai] 
Apptication  and  Agiamiiint  and  Ragoiatoiy 
dicniar.  Amandmaot  Ho.  1  alto  Dofaa  that  tha 
tanpiiiaail  lala|>hnna  policy  la  not  inlandad  to 
laatrid  tha  Exchanaa  fatim  maintaining  a  aanani 
talaphaoa  Una  or  linaa  H  tha  OSX  poat  on  which 
Kxchaoaa  ataff  may  isaka  outgobia  calla  and  laoalva 
ImtaningcaUa.  Latter  from  TiaBottyThanaon. 
CBOB.  to  MklMl  Waliukaa,  DMaloo. 
Cnmmlaaion. dMad Inly  3.  ISSa  f-«— fc~—  Na 

in 

•  Amandmanl  No.  3  aBKU  tm  chaagaa  to  tha 
Bwhanga'a  pnipoaal.  Pint,  a  ■aHtani;a  la  addod  to 
tha  pranafala  to  tha  pmuoaad  Application  and 
AgMamant  to  mnha  it  cuor  that  Inoonijlg  calla  from 
toatkna  ostaida  of  tha  CBGK  boildliM  may  ba 
laoalaad  al  tha  fXX  poat  only  on  talaphonaa  or 
•fapkona  Itaaa  dadkUMl  to  tha  autnata*  oaa  of 


propoaal  on  June  10, 1996,  July  10,  and 
July  23, 1996,  respectively.  This  ordar 
approves  the  proposal. 

IL  Deacriptiaa  of  the  Propoaal 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
Regulatory  Orcular  governing  the  use  of 
telepbones  at  the  OQC  trading  post  in 
two  respects:  first,  by  relaxing  the 
restrictian  against  floor  brokers  taking 
orders  over  die  post  telephones;  and 
second,  to  accommodate  the  receipt  of 
such  orders,  by  relaxing  the  prohibttitm 
on  the  use  of  post  telepltones  to  permit 
floor  brokers  to  receive  incoming  calls.' 
in  addition,  Excliange  members  leaking 
to  use  or  iastall  a  telephone  or 
telephone  line  or  to  be  assigned  a  PIN 
access  code  wrill  be  required  to  submit 
an  AppUcatlaD  and  Agreement  form  that 
sets  ncth  the  policies  enimciatad  in  the 
propoeed  Regulatory  Circular,  requires  a 
member  to  furnish  all  the  information 
pertaining  to  his  or  her  intended  use  of 
an  OEX  post  telephone,  and  shows 
whether  a  member  has  received  all  of 
the  necessary  approvals  attendant  to  the 
intended  telephone  usage.^  Finally,  as 
discussed  below,  the  Exchange  is 
proposing  certain  amendmants  to  its 
Rule  6.70. 

The  first  proposed  change  to  the 
Exchange's  OEX  telephone  policy 
lelaxas  the  prohibition  against  floor 
hrokars  taUm  orders  over  the  post 
telephones.  IIm  telsphooe  lines  may  not 
be  used  to  receive  orders  except  for 
those  telephone  lines  dedicated  to  a 
particular  flixir  broker  who  has  been 
approved  for  such  tise  by  the  Exi^hange. 
noor  brokers  who  meet  the 
requirements  to  engage  in  a  public 
customer  btisiness,  including  the 
requirement  that  they  be  registered 
representatives  associated  with  a 


apfaovad  Door  farokaia.  and  may  not  ba  lacaivad  on 
&och«ig».pTovldad  poaraJ  dm  taiapbona  linaa  at 
tha  poM.  Ahhosch  Ola  laatricbon  aliaady  waa  aal 
iortn  In  tha  piofwaad  Ragnlatnay  Circular,  It  wai  not 
■tatad  aaptlcltly  bi  tha  propoaad  ApplicaHoa  and 
Agiaaiiiaiil  Saoood,  laasoaga  la  addad  to 
liaiagiapha  L  and  M  of  tha  prapoaad  AppUcatkm 
and  Aginwiwiit  to  indlcnta  that  ba  poipoaaa  of 
thoaa  pnapapka  "Tilanntar"  maaoa  Bon  taokaci. 
thalr  amployaaa,  or  aodh  olh«  aaaodatad  paraona 
aa  ara  authviaad  to  laoaiva  cilia  ot  qualiflid  to 
laoaiaa  ordva.  Lattar  Gram  Timothy  Thompaon, 
CBOe,  to  Sharon  Lawson,  DIrialoo,  Ccnnniaalon. 
datad  July  Z3,  isas  ("Ajnandmaat  Na  3"). 

^  Tha  Kagulatory  Circular  lotting  forth  tha  currant 
OEX  tnlapbna  policy  bdially  ma  Uld  by  tha 
Ihrhanga  aa  SK-CSOB-SS-M  (notioad  hi  Sacurttiaa 
Bichanga  Act  lalaaaa  Na  3S728  (May  ir,  ISSSU  on 
May  12,  isas,  undac  pan^aph  |aXS)  of  Knla  19b- 
4  oadar  tha  Rxrhansi  Act  and  acmrdingly  bacaaw 
dhuiaa  open  tha  data  of  ftUng  and  opaiadva  30 
daya  thanaflaa.  T%a  ^"•'*«y  ta-fUad  tha  poUn  far 
full  Ctaimilaalmi  laiian  in  ai-C8(»4S-<9.  TM 
■acond  Ming  yaa  appturad  by  tha  Coomiaaiop  on 
Haranihar  1,  ISSS  ISacarWi  Kachanga  Act  ~ 
No.  3as«S,  (0  n  S3SS2J. 

a  ABMMhnsat  No.  1,  Mpra  not*  4. 


member  orgsnizstion  which  is  qualified 
to  do  a  public  customer  business  imder 
Chapter  DC  of  the  Exriiange's  rules,  and 
who  are  approved  by  the  Excliange  to 
receive  such  telephone  orders,  would  be 
permitted  to  take  the  orders  of  public 
customers.'  Floor  brokers  who  are  not 
qtiallfied  to  do  a  public  customer 
business  still  would  be  permitted  to  take 
the  orders  of  registered  broker-dealers, 
after  receiving  Exchange  approval  to 
take  such  telephone  orders.  ■°  The 
second  proposed  change  to  the  current 
policy  relaxes  the  prohibition  against 
receiving  incoming  calls  to 
accommodate  the  receipt  of  ordeis  by 
floor  brokers. 

Under  the  revised  policy,  incoming 
calls  hom  locations  outside  of  the  CBOE 
building  may  be  received  at  the  OEX 
post  only  on  telephons  lines  dedicated 
to  the  exclusive  ua^pf  properly 
approved  floor  brokers,  and  may  not  be 
received  on  Exchange-provided  general 
use  telephone  linee  at  the  post.  For  this 
purpoaa,  a  call  that  emanates  bom  a 
iocaUon  outside  the  building  and  is 
patched  or  otmfenince-linked  bom  a 
member's  booth  or  other  lix:ation  to  a 
post  telephone  ia  considend  to  be  s  call 
nom  outside  the  building.  Any  floor 
broker  who  wishes  to  use  s  tswphcHie  or 
telephone  line  to  receive  incoming  calla 
from  outside  the  CBOE  building  or  to 
receive  orders  bom  any  source  must 
obtsin  prior  approval  btim  the 
Exchange's  Department  of  Compliance 
and  bom  the  OEX  Floor  Procedure 
Committee.  Additionally,  any  floor 
broker  who  wishes  to  take  oiders 
directly  from  public  customers  over  a 
telephone  lie  at  the  OEX  post  must  be 
approved  by  the  Membership 
Coinmittee  to  conduct  a  public  customer 
businass  in  accordance  with  the  rules  of 
the  Exchange.^* 

To  accommodate  theee  changes,  the 
Exdiange  has  proposed  some  language 
changes  to  the  existing  Regulatory 
Circular.  First,  tha  Regulatory  Circular 


•b  addttioo  to  tha  SK  Hi  capital, 
ratiaillaaiilllg.  and  Bnaiyial  raponing  nquimmanta 
l|i|illi  alila  III  luaiiiliai  lagMilialliiiir  aiiwiiiliai  or 
awoclatad  panoa  tranaaoing  btMlnaai  nrlth  Iha 
public  moat  Mtiafy  othar  lutfuiraniaata.  Including 
rocalvlng  approval  from  tha  Mamhmhip 
f>amiilllaa.  partldpatiiig  In  amain  aducatSon 
nngrama  aiitl  paaalng  n  raaT  rnnraming  Ttin 
handling  of  cuatomar  aooounta. 

"Floor  famkara  who  tntand  to  laoaiaa  oadan  only 
hnm  othar  ffTrhanei  mamhwa  or  othar  lagiatoiud 
tarokar-daalara  br  tboir  own  accousta  naad  not 
qualify  to  do  a  public  cuatooMr  buainaaa  undar 
Cbaptar  DC.  but  itill  muat  apply  for  approval  to  taka 
oidm  ovar  ■  Qoor  taiapbona. 

**For  thaaa  purpoaaa,  "puhlic  cuatomar"  maana 
any  paraon  or  amity  othv  than  mambara,  mambar 
orginlimtlnni,  or  US.  laglltaiad  bnkai  daakra. 

In  ha  filing,  tha  bchaoga  alalaa  that  it  ia 
lavlawlng  thia  policy  and  vipacta  to  dadda  aoon 
whallkar  or  not  markal-fliiakara  at  tha  OBC  poat  aiao 
akouJd  ba  pwmlltad  to  tocaifa  inaming  calla. 
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will  be  amended  to  make  clear  that  only 
floor  brokers  may  receive  incoming  calls 
bom  locations  outside  the  CBOE 
building  at  the  OEX  post  on  approved 
telephones  or  telephone  lines  tiedicated 
to  the  exclusive  tise  of  the  floor  broker. 
Second,  those  floor  brokers  who  have 
been  approved  to  receive  incoming  calls 
will  be  able  to  receive  incoming  calls 
even  if  those  calls  are  not  for  the 
purpose  of  transmitting  an  order  to  the 
floor  broker.  Finally,  the  Regulatory 
Circular  also  will  remind  members  that 
the  Exchange  urill  cbaige  a  S5  monthly 
fee  for  the  use  of  the  telephones  for 
those  members  that  use  a  PIN  access 
code.  This  fee  was  noted  and  approved 
in  the  earlier  Commission  releases 
regarding  the  OEX  telephone  policy." 

Tim  form  of  Application  and 
Agreement  that  will  be  required  of 
members  who  wish  to  install  or  use 
telephones  at  the  OEX  post  has  been 
drafted  to  reflect  the  amended  telephone 
policy.  First,  only  duly  qualified  and 
approved  floor  brokers  will  have  access 
to  dedicated  telephones  or  telephone 
lines  that  are  capable  of  directly 
receiving  calls  that  origiiiate  from  off  the 
premises  of  the  Exchange.  Second,  only 
those  floor  brokers  who  are  qualified 
and  approved  to  conduct  a  public 
customer  business  will  be  permitted 
directly  to  r»c»ive  public  customer 
orders  over  telephones  at  the  OEX  post, 
whether  such  orders  are  received  in 
calls  originating  from  off  or  on  the  flixir. 
Third,  members  at  the  OEX  post  may 
apply  to  be  assigned  a  PIN  access  code 
that  will  allow  them  to  use  Exchange 
provided  telephone  lines  at  the  OEX 
post,  but  these  lines  may  be  used  for 
outgoing  calls  only  and  may  not  be  used 
to  receive  orders.  Finally,  eJl  members 
in  the  OEX  post  are  permitted  to  receive 
(alls  from  and  to  place  calls  to  another 
telephone  in  the  CBOE  building  on  the 
Exchange's  internal  system. '3 

Reflecting  these  policies,  the  form  of 
Application  and  Agreement  requires 
applicants  to  furnish  in  a  single  form  all 
of  the  information  pertaining  to  their 
intended  use  of  post  telephones  that  the 
Exchange  will  need  to  monitor 
telephone  usage  and  enforce  applicable 
restrictions.  The  form  also  shows 
whether  a  floor  broker  has  received  all 
of  the  several  separate  approvals  that  are 
needed  for  the  installation  of  a 
dedicated  telephone  or  line  at  the  OEX 
post.  The  form  of  agreement  also  serves 


"Sae  Sacuritlea  Excbanga  Act  Raleaaa  Noa. 
3S72S,  and  34546.  supra  note  6. 

"ParagrsphCof  the  Application  and  Agraement 
stalei  that  tha  Exchange  will  retain  the  discreUon 
to  allow  a  Ooor  bfolter  to  have  only  a  dedicated 
telephone  line  on  an  Excbangfr<rwned  telephone 
(inatead  of  hi»  or  bar  own  dedicated  telepbone)  due 
to  apace  conaidaiationa  in  tha  OEX  poaL 


to  remind  members  of  their  obligations 
in  respect  of  the  use  of  CKX'post 
telephones,  including  some  contractual 
provisions  that  are  not  piesent  in  the 
proposed  Regulatory  Circular.  These 
include  paragraphs  G  and  H  of  the 
e^reement.  which  deal  with  liability 
issues  pertaining  to  telephone  usage. 
Specifically,  paragraph  G  states  that  the 
Exchange  shall  not  be  liable  to  members 
or  their  customers  for  losses  resulting 
bom  the  installation,  operation, 
relocation,  use  of,  or  inability  to  use 
telephones  or  telephone  lines  at  the 
OEX  post.  Paragraph  H  requires  the 
member  to  indemnify  the  Exchange 
against  any  liabilities  arising  out  of  OEX 
post  telephone  or  lines.'*  Finally,  the 
Application  and  Agreement  defines  the 
terms  "intxtming  calls  bom  outside  the 
CBOE  building,"  "dedicated  telephone 
or  dedicated  telepbone  line,"  and 
"general  use  telephone  lines"  to  the 
extent  these  terms  are  relevant  to 
imderetanding  OEX  telephone  policy." 

To  accommodate  the  receipt  of  orders, 
the  Excdiange  proposes  to  amend  Rule 
6.70,  Floor  Broker  Defined,  to  state  that 
a  floor  broker  may  receive  orders  from 
registered  broker-dealers  without 
satisfying  the  additional  recjuirements 
necessary  to  take  orders  from  public 
customers.  Currently,  Rule  6.70  slates 
that  a  floor  broker  only  may  receive 
orders  from:  (1)  members,  or  (2)  public 
customers,  if,  in  the  case  of  public 
customer  ordera,  that  floor  broker  is 
either  the  nominee  of,  or  has  registered 
his  individual  membership  for,  a 
member  organization  approved  to 
transact  business  vnth  the  public  in 
accordance  with  Rule  9.3.  Orders  from 
non-member  registered  brokor-dealere 
do  not  fit  into  either  of  these  categories; 
they  are  not  considered  public  customer 
orders  and  are  not  orders  of  membere. 
Accordingly,  the  change  will  eliminate 
any  ambiguity  and  moke  it  clear  that 
floor  brokera  may  ac<»pl  orders  from 
non-member  broker-dealera  without 
receiving  Exchange  approval  pursuant 
to  Rule  9.1. 

The  CBOE  also  proposes  to  amend 
Rule  6.70  to  state  explicitly  the  CBOE 
Rule  9.3  raquirement  that  a  floor  broker 
seeking  to  transact  business  with  the 
public  must  complete  successfully  an 
examination  demonstrating  adequate 
knowledge  of  the  securities  business. 
Currently,  a  floor  broker  must  tsmplete 
successfully  the  Series  7  examinaticm  to 
transact  business  with  the  public 


■*  Amendment  Na  1,  supra  oofe  4. 
>*  Amendjuanl  Noa.  1  and  2.  rupni  notes  4  and 
5,  luapacUvely. 


m. 

The  Commisaion  finils  that  die 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
recjuirements  of  Section  6(b)(5)  of  the 
Ac:t,"  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
foster  ccnperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling.  prcKossing 
information  vtrilh  respect  to,  and 
facnlitating  transactions  in  secnirities, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and,  in  general,  to 
protect  investors  and  the  public  interest; 
and  is  not  designed  to  permit  imfair 
discrimination  between  customers, 
insurers,  brokers,  or  dealere. 
Specifically,  the  Commission  believes 
that  the  proposed  change  to  the  CBOE's 
telephone  policy  at  the  OEX  post  should 
help  to  facilitate  efficient  access  to  OEX 
options  in  a  fair  manner.  Providing 
procedures  whereby  floor  broken  in  the 
OEX  trading  crowd  can  readily 
communicate  with  the  off-floor  offices 
of  member  firms  as  well  as  with  other 
locations  off  of  the  Exchange's  trading 
floor,  including  non-member  tnistomers, 
will  allow  them  to  obtain  and  transmit 
information  and  instructions  more 
efficiently  which  may  result  in  benefits 
to  investors  by  improving  execution  of 
oidera.  At  the  same  time,  the  changes, 
as  the  CBOE  notes,  will  tend  to 
eliminate  the  existing  disparity  between 
membere  whose  booths  currentiy  are 
adjacent  to  the  OEX  poet  and  those  that 
have  booths  further  away  from  the  post. 
For  similar  reasons,  as  discussed  below, 
the  Commission  fincis  that  the  CBOE's 
proposed  Application  and  Agreement  is 
consistent  with  the  Act.  The 
Application  and  Agreement  is  designed 
to  make  clear  the  duties  and  obligations 
of  members  respecting  the  installation 
and  use  of  telephones  on  the  ExcJiange, 
and  to  make  sure  that  all  necessary 
approvals  are  lecoived  prior  to  sucii 
installation  and  use.  Accordingly,  this 
should  help  ensure  compliance  with 
Exchange  rules  by  members  consistent 
with  Section  6  of  the  Act 

hi  File  No.  SR-CBOE-95-49,  tile 
Exchange  stated  its  concern  regarding 
the  ability  of  floor  brokers  to  receive 
orders  over  telephones  by  stating  that  it 
was  (x>ocerned  about  "how  to  provide 
customers  with  access  to  the  trading 
floor  on  a  fair  and  nondiscriminatory 
basis,  how  to  assure  that  peraons  on  the 
floor  are  qualified  to  receive  orders 
dire<:tly  from  customera,  and  how  to 
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nivail  (ndar-taUng  activity  i 
cnrar  Ooor  telaphonM."  Tbe  Cntnmlnion 
believes  that  tbe  propossl  should  not 
deleteriously  affact  customer  access, 
given  tiiat  calls  now  cams  into  member 
firm  booths,  soms  of  which  are  located 
just  outside  of  the  OEX  post  In  its 
filing,  the  Exchange  notes  that  allowing 
calls  to  oome  directly  to  the  post 
eliminates  the  existing  dispsn'ty 
between  those  membeis  whose  booths 
sre  adiacent  to  the  poet  and  those  whose 
booths  are  fiirther  away.  In  its  filing,  the 
Exchange  states  its  belief  that  it  wiS  be 
a  business  decision  of  the  individual 
Hoot  brokers  and  their  member  firms  to 
decide  whether  to  use  telephones  at  the 
OEX  poet,  and  to  determine  which 
customers  will  have  access  to  those 
telephones.  This  is  similar  to  the  current 
situation  where  firms  decide  which 
customers  may  call  them  at  the  booth 
telephones.  In  additioo,  the  policy  will 
amtinue  to  require  that  only  those 
quotatians  that  have  been  publicly 
disseminated  pursuant  to  Rule  8.43  may 
be  provided  to  customers  over  post 
telephones.  Therelore,  the  Conunisaion 
agrees  with  the  Exchange  that  this 
policy  change  should  not  represent  a 
material  departure  from  the  current  state 
of  customer  access. 

Further,  the  Commission  believes  that 
the  CBOE's  Ooor  broker  examination 
program  and  proposed  Application  and 
Asieemenl  and  Regulatory  Circular 
adequately  address  concerns  relating  to 
the  need  to  ensiue  compliance  with 
rules  designed  to  assure  the 
qualifications  of  members  who  accept 
orders  directly  from  public  customers, 
and  how  to  provide  adequate 
'surveillance  over  this  activity.  The 
Exchange's  floor  broker  examination 
program  has  been  eicpanded  to  include 
a  review  of  whether  a  floor  broker  is 
qualified  to  conduct  non-member 
customer  business,  and  all  members 
registered  to  conduct  non-member 
customer  business  are  examined  by 
their  designated  options  examining 
authority  each  year.*^  Moreover, 
members  that  meet  internally 
established  criteria  will  be  identified  for 
a  floor  broker  examijiation.  Tbe 
Exchange  also  will  rely  on  floor  officials 
and  other  members  in  the  OEX  trading 
crowd  to  surveil  activity  of  floor  brokers 
to  ensure  adequate  compliance  with  the 
(%X  telephone  policy.  Finally,  the 
application  and  Agreement  that 
members  must  submit  to  use  or  install 
a  telephone  or  a  telephone  line,  or  to  be 
assigned  a  FIN  access  code  to  make 
outgoing  calls,  as  well  as  the  Regulatory 
Circular,  clearly  state  the  obligations 
and  responsibilities  of  members  vis  a  vis 


noo-mambar  customers  and  the  use  of 
talaphanaa,  which  should  aid  in 
compliance.  In  particular,  the  terms  of 
the  AppUcatian  and  Agreement  should 
help  to  ensure  that  the  Excfaanas's 
twlaphone  policy  is  undantood  by 
members,  as  are  the  members'  ganaial 
obligations  to  adhere  to  the  appUcaUa 
laws,  rules,  poUdee,  and  procaduias  of 
the  Application  and  Agreement, 
Exchange,  and  Commission.  In  addition, 
the  Application  and  Agreement  should 
ensure  that  all  necessary  approvals  are 
received  by  members  prior  to  their 
installation  and  use  of  Ieleph(ma8.>s 

In  siunmary,  because  the  Commiaaion 
believes  that  tlw  (SOEt  proposal  to 
modify  its  policy  ragarding  telephones 
at  the  OEX  options  post  may  result  in 
booafits  to  investors  by  allowing 
improved  access  to  the  market  while  not 
impairing  or  diminishing  the  ability  of 
the  Kwhange  to  conduct  surveillance 
for  improper  trading  activity,  the 
Commission  finds  that  the  proposed 
rule  dunge  is  consistent  with  the 
requirements  of  the  Act.  The 
CommisaiflP  recognizes  that  the  reviaed 
OEX  telephone  poUcy  only  will  permit 
incoming  calls  at  the  OEX  poet  from 
locations  outside  of  the  CBOE  buUding 
on  telephones  or  telephone  lines 
dedicated  to  the  exclusive  use  of 
approved  floor  brokers.  Accordingly, 
other  market  participants,  such  ss  OEX 
market  makers,  may  not  receive 
iiKxjming  calls  at  the  OEX  post.  The 
Commission  believes  that  this 
restriction  is  within  the  discretion  of  the 
Exchange  and  does  not  raise  regulstoiy 
issues.  While  this  is  not  meant  to  imply 
that  the  Exchange  is  prohibited  in  the 
future  ftom  requesting  such  access  for 
other  participants  in  the  OEX  trading 
crowd,  appropriate  safeguards  to 
address  possible  misuse  of  non-public 
information,  adequate  surveillance,  and 
compliance  with  Exchange  Rules  and 
the  Act  would  have  to  be  addressed. 

Finally,  the  Commission  notes  that 
except  for  the  changes  described  above, 
the  substance  of  the  revised  Regulatory 
Circular  previously  has  been  approved 
by  (he  Commission.  For  the  same 
reasons  discussed  in  the  Commission's 
previous  approval  order,  we  find  those 
provisions,  which  include  provisions 
permitting  outgoing  calls  at  the  post,  as 
well  as  those  which  prohibit  the  use  of 
portable  telephones  or  headsets, 
consistent  with  the  Act. 

As  to  the  remaining  proposed 
amendments,  the  Commission  believes 


that  the  Exchange's  proposal  to  amend 
its  Rule  6.70,  Floor  Broker  Dsfined,  to 
state  that  a  floor  broker  may  receive 
orders  from  broker-dealers  who  are  not 
CBCX  mambere  without  having  to  meat 
the  additional  raquiremaots  neoaaaary  to 
take  ocdan  from  public  customen  is 
condstant  with  the  Act  The 
Commission  notes  that  the  proposed 
amendment  to  CBOE  Rule  6.70  merely 
aerves  to  treat  ragistared  farokei^dealers 
equally,  tvbathar  CBCX  members  or  not 
The  Commission  also  Doles  that  this 
provision  is  consistent  with  the 
definition  of  "public  customer  of  a 
member  organization"  found  in  CBOE 
Rule  6.74.  "Crossing"  Orders." The 
Commission  also  believes  that  the 
Exchange's  proposal  to  revise  its  Rule 
6.70  to  note  that  among  the 
requirements  a  floor  broker  must  meet 
to  register  pursuant  CBOE  Rule  9.1  is 
the  successful  completion  of  an 
examination  demonstrating  an  adequate 
knowledge  of  the  securities  business  is 
consistent  with  the  Act  in  that  it  serves 
to  reinforce  an  existing  provision  of  the 
CBOE's  Rules  relating  to  transacting 
business  with  the  puhlia™ 

Tbe  Commiaaion  finds  good  cause  for 
approving  Amendment  Nos.  1,  2,  and  3 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Roister.  The  Conunisaion 
believes  that  Amendment  No.  1  clarifies 
the  Exchange's  proposal  and  aerves  to 
strengthen  it.  The  Application  and 
Agreement  makes  clear  the  duties  and 
obligations  of  members  with  respect  to 
the  installation  and  use  of  telephones  on 
the  Exchange,  and  should  etuure  that 
members  receive  appropriate  approvals 
prior  to  such  installation  and  use.  With 
respect  to  the  expansion  of  the 
Exchange's  floor  broker  examination 
program,  the  Commission  believes  that 
it  is  designed  to  enstue  that  only 
members  registered  and  qualified  to 
conduct  non-member  customer  business 
indeed  do  so.  Amendment  No.  1  also 
serves  to  make  certain  non-substantive 
changes  to  the  Exchange's  proposal.  The 
Commission  believes  that  Amendment 
Nos.  2  and  3  clarify  the  existing  terms 
of  the  CBOE's  proposal,  rather  than 
make  any  substantive  changes.  Based  on 
the  foregoing,  the  Conunission  believes 
it  is  consistent  with  Section  6(b)(5)  of 
the  Act  to  approve  Amendment  Nos.  1, 
2,  and  3  to  tne  Exchange's  proposal  on 
an  accelerated  basis. 


IV.  Solicitation  of  Connienti 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1, 2,  and  3  to  the  proposed  rule  change. 
Persons  maldng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  die 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nils 
change  that  are  filed  with  the 
Commission,  end  all  written 
conunuitications  relating  to  Ibe 
proposed  rule  change  between  the 
Conunission  and  any  peraon,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  svailable  for  inspection  and 
copying  at  the  principal  office  of  the 
Exdiange.  All  submissions  should  refer 
to  File  No.  SR-CBOE-g6-14  and  should 
be  submitted  by  August  26, 1996. 

V.  Conclosiaa 

For  the  reasons  discussed  shove,  the 
Commission  finds  that  the  amended 
proposal  is  consistent  with  the  Act,  and, 
in  particular.  Section  6  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^'  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-96-14),  es  amended,  is  approved. 

For  the  Commlsflion,  by  tho  EKyision  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Maisaiet  H.  McFarland, 
Deputy  Sacietaiy. 

(PR  Doc  ge-19761  Filed  8-2-06;  8:45  am) 
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SalHtaguMory  Organization:  NoUee  of 
Propoaad  Rula  CtiMga  by  Chicago 
BoanJ  OpUona  Exctanga,  bicoiporalad 
Ratalad  to  Tolling  of  ttia  Tbna  Parted 
tar  SatUamant  of  OlaclpMnary  Caaaa 
Purauant  to  Intarpratation  and  PoUey 
.01(d)  Undar  Exehanga  Rula  17.8 

July  30,  IMe. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (Act"), 
15  U.S.C.  S  78s(b)(l),  notice  is  hereby 
given  that  on  July  23, 1996,'  the  Chicago 


Board  Options  Exchange,  Incorporated 
("CBOE"  or  tiie  "Exchange")  filed  with 
the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  m  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Cottunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

L  Sdf-Ragulalory  Organization's 
Statement  of  Ibe  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  CBOE  proposes  to  amend 
Interpretation  and  Policy  .01(d)  undar 
CBOE  Rule  17.8  ("Interpretation 
.01(d)"),  to  allow  Exchange  staff  thirty 
days  to  respond  to  a  Respondent's 
document  request  before  tolling  the 
Respondent's  settiement  period.  The 
text  of  the  proposed  rule  chnnge  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

n.  Salf-Ragnlalary  Organixaliaa's 
Stataaaent  of  the  Purpoae  of,  and 
Stataloiy  Baaia  fat,  die  Pfopuaed  Rule 
Changs 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  snd  basis  for  the 
proposed  rule  char^ge  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rale 
change  is  to  amend  Interpretation  .01(d) 
to  allow  the  Exchange  staff  thirty  days 
to  respond  to  a  Respondent's  document 
request  before  tolling  the  Respondent's 
settlement  period. 

Pursuant  to  CBOE  Rule  17.8,  after  a 
Respondent  is  served  with  a  statement 
of  charges  for  an  alleged  rule  violation, 
the  Respondent  has  120  days  to  attempt 
to  resolve  the  charges  by  submitting  a 
written  offer  of  settiement  Pursuant  to 
CBOE  Rule  17.4(c),  within  60  days  after 
a  statement  of  charges  has  been  served, 
the  Respondent  may  make  a  written 
request  for  and  obtain  access  to  all 
dociunents  concerning  the  case  that  are 
in  the  investigative  file  of  the  Exchange 


Na  1,  tupn  not*  4. 


*■  For  aximpla.  tli*  AppUcation  tnd  AfrvMiMnI 
taquiTM  T«cliicalioa  that  a  Ooor  broksr  dMlrlng  to 
accopt  ordan  dinctty  (roni  public  cu»tomara  at  an 
OEX  poat  lalapliOlM  has  bmo  approvad  by  CBOE*! 
Mamnafihlp  CommiKM  to  conduct  a  putlUc 
cujtoaiar  liQjJnaaa. 


"CBCB  Rula  6.74,  Intarptaoiian  and  PDIU7 .01, 
dafinaa  "public  cuatomar  of  a  mambar 
orginixaclon"  to  maan  "a  cuatoowr  Ibat  la  oaUbsr 
r  QOr  a  brolcer/daalar." 


»C80B  Cbaplor  DC.  Daii«  Bulinaaa  wttll  tha 
Public 


"IS  U.S.C  sraalbXil  (isasl. 
»t7C3Tt20a30-3(a)(l2). 
>  Tile  propoaaJ  was  originally  Blad  witb  the 
s  on  July  10,  leea.  TtaaCaOB 


subaaquantly  lubmittad  Ameodment  No.  1  to  the 
flling.  AmeodmeDt  No.  1  wis  a  minor  technical 
aniendroeat.  See  Letter  froin  Arthur  B.  Reinatein, 
Senior  Attorney,  CBOE.  to  Karl  Varoac.  Staff 
Attorney.  Division  of  Market  Ragnlalioo.  SEC  dated 
July  23,  IMS. 


except  for  staff  investigation  and 
examination  reports  and  materials 
prepared  by  the  staff  in  connection  with 
such  reports  or  in  anticipation  of  a 
disciplinary  hearing  or  other  privileged 
materials.  If  su(±  a  request  is  made. 
Interpretation  .01(d)  provides  that  this 
120-day  time  period  shall  be  tolled 
during  the  number  of  days  in  excess  of 
seven  calendar  days  that  it  takes  staff  to 
provide  access  to  dociunents  in 

3inse  to  a  Respondent's  request  for 
access. 

The  propoeed  rule  change  would 
revise  Interpretation  .01(d)  to  provide 
that  the  120  day  time  period  shall  be 
tolled  during  the  nimaoer  of  days  in 
excess  of  ^i'rfy  calendar  days  that  it 
takes  staff  to  provide  access  to 
dociunents  in  response  to  a 
Respondent's  request.  CBOE  has  found 
that  in  most  cases  staff  needs  longer 
than  seven  days  to  respond  to  suoi  a 
request.  Before  providing  access. 
Exchange  staff  must  review  and 
organize  the  file  to  remove  privileged 
documents  or  information  mat  is  not 
discoverable  and  to  remove  information 
that  may  identify  the  complainant 
ConsequenUy,  the  120  dav  settlement 
period  is  frequently  tolled  imder 
Interpretation  .01(d)  while  staff  works 
on  responding  to  the  access  request. 

Exchange  staff  believes  that  in  some 
instances  Respondents,  or  their 
attorneys,  have  requested  access  just  to 
gain  an  extension  of  the  settlement 
period  through  tolling.  There  have  been 
occasions  where  staff  has  spent  more 
than  7  days  preparing  tbe  investigative 
file  for  access,  but  after  gaining  this 
benefit  of  tolling,  the  Respondent 
submits  an  offer  of  settiement  without , 
ever  reviewing  the  file. 

CBOE  believes  it  is  important  to 
provide  a  Respondent  with  access  to 
dociunents  in  accxirdanix  with  Rule 
17.4(c):  however.  CBOE  wants  to 
discourage  access  requests  made  for  the 
purpose  of  extending  the  120  day 
settlement  period.  Therefore,  the 
proposed  rule  change  would  amend 
Interpretation  .01(dl  to  toll  the  120  day 
settiement  period  only  if  Exchange  staff 
takes  more  than  30  days  to  respond  to 
a  Respondent's  request.  Exchange  staff 
believes  that  30  days  is  generally  a 
realistic  estimate  of  the  amount  of  time 
needed  to  respond  to  an  atxess  request. 
Since  in  most  cases  staff  will  be  able  to 
respond  within  30  days,  access  requests 
should  not  typically  extend  the  120  day 
settiement  period. 

Under  the  proposed  rule  change,  a 
Respondent  will  still  have  a  sufficient 
amount  of  time  to  settle  the  matter  after 
obtaining  the  requested  documents. 
Even  if  a  Respondent  vraits  imtil  the  last 
day  the  rules  allow  to  file  a  written 
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raquMt  6k  documant*  (80  day*  aftar  a 
(tatamanl  of  chaises  has  been  served) 
and  Maff  takes  thMy  days  to  raspond, 
tba  Raapoodeot  stiU  has  thiity  more 
days  to  submit  a  sattlamant  ofier  witliin 
the  120  day  time  period. 

It  is  also  proposed  to  amend 
Intaqoaiation  and  Policy  .01  under  Rule 
17.8  to  deal  with  the  situatian  whan  a 
ReqwDdent  has  elected  to  pioceed  in  an 
sxpadiled  manner  pursuant  to  Rule  17.3 
in  an  eflut  to  nsolvB  a  matter  by 
entering  into  a  letter  of  consent  prior  to 
the  issuance  of  charges.  Interpretation 
and  Policy  .01(b)  under  Rule  17.8 
provide*  that  if  an  afbit  to  reech 
agreament  with  Exchange  staff  upon  a 
letter  of  consent  is  unsuocaiafiil  and 
chaigss  an  issued,  any  time  in  excess  of 
30  days  npant  in  attempting  to  negotiate 
a  letter  of  consent  is  deducted  bom  the 
120-day  settlemeoi  period,  hot  that  in 
any  event  a  RaspoDdat  will  always 
have  at  leest  14  days  altar  service  of 
dkargss  within  whidi  to  submit  an  ofier 
of  aettlamenL  Under  the  existing 
provisioD  of  Intarpielation  .01(a),  which 
tolls  the  settlement  period  after  seven 
days  when  a  document  request  has  been 
nukde,  eeeinning  a  Respondent  make*  a 
documaot  requset  on  the  first  day  of  the 
14.day  settlement  period,  that 
Raspoadent  always  has  at  laesl  seven 
days  remaining  of  the  14-day  settlement 
period  after  the  documents  an  provided 
within  tvhich  to  submit  an  oSir  of 
settlement  In  order  to  omtinne  to 
provide  this  minimum  seven  day  period 
in  Ught  of  the  propoeal  not  to  nnmmence 
tolling  the  setUemenl  poiod  until  30 
days  alter  a  request  for  doctmients, 
intarpietation  .01(d)  is  proposed  to  be 
amended  to  provide  that  in  no  event 
will  a  Respondent  have  less  than  seven 
days  alter  the  receipt  of  requested 
documents  within  which  to  submit  an 
ofier  of  settlement. 

This  propoaed  amendment  to 
Interpretation  .01(d)  will  be  invoked 
only  if,  on  the  day  a  Respondent 
receives  the  requeeted  documents,  the 
time  left  for  settlement  is  seven  days  or 
less.  In  all  other  drcunutaoces,  ttdling 
of  the  settlement  period  begins  once 
Exchange  staff  has  taken  more  than  30 
days  to  respond  to  a  Respondent's 
document  request. 

The  CBOE  believes  that  the  propoaed 
rule  change  is  consistent  with  and 
furthers  the  objectives  of  Section  B(bM7) 
of  the  Act  in  that  it  improves  the 
Exchange's  procedures  for  the  discipline 
of  members  and  persons  assoriatwd  with 
members.  The  propoeal  reduces  the 
potential  for  delay  in  conchiding  a 
disciplinary  case  by  eppropriately 
limiting  a  Respondent's  ability  to  toll 
the  120  day  settlement  period. 


B.  S^-ReguJatory  Organization'$ 
Statmnent  on  Baiden  on  Competition 

CBOE  does  not  believe  that  the 
propoaed  rule  change  will  impoae  any 
burden  on  competition. 

C  Salf-Raffilatory  Orgtwiiation's 
Statement  on  Coiiunents  on  the 
Propated  Rule  Change  Received  Ftom 
Uanben.  Paitidpanta  or  Other* 

No  written  comments  wen  solicited 
or  received  with  respect  to  the  propoeed 
rule  change. 

m.  Pete  emhulieueseef  the 
Prepand  Kale  Ckaage  and  TlniBg  far 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Ragisier  or  within  such  longer  period  (i) 
aa  the  Commlaeian  may  deviate  up  to 
90  days  of  such  date  if  it  fin£  such 
lanaar  period  to  be  apjpropriateaDd 
publishes  its  reeions  for  so  finding  or 
(ii)  as  to  vriidch  the  seK«gulBtory 
otaaniaatiao  conaaots,  the  Cominission 
wUl: 

(A)  By  order  approve  tadt  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoikiiaUan  of  Caaunents 

Interested  persona  ate  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
%vith  respect  to  the  proposed  rule 
diange  mat  are  Bled  with  the 
Commission,  and  all  written 
comiff^^niTTStiont  relating  to  the 
propoeed  rule  change  between  the 
Commission  and  any  person,  other  than 
thoee  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  SS2,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Inference 
Room.  Copies  of  all  such' filings  will 
also  be  available  hx  inspection  and 
copying  at  the  principal  office  of  CBOE. 
All  submissions  should  refer  to  File  No. 
CB0e-e6-46  and  should  be  submitted 
by  August  26, 1906. 

For  tlie  CommiMlon  by  the  Diviaioo  of 
Mszket  RegulstioD.  pursusDt  to  the  delagsted 
■otltotity,  17  CFR  20a30-3(>)(t2). 
Margenl  H.  McFarland. 
DefMity  Seaelary. 
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July  29, 1998. 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  )uly  2, 19S0,  the 
Chicago  Stodc  Kxrhange,  Incorporated 
("CHX"  or  -Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  deecribed  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
by  the  CHX.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  pn^oaed 
rule  change. 

L  Setf-KegnlalBsy  OrgeelTetinti'a 
Statement  efflie  Teraaa  ef  Snhetenre  at 
the  Propoaed  KiUe  Chaage 

The  Exchange  is  proposing  to  extend 
its  Enhanced  SupeA<AX  and  Timed 
Enhanced  SuperMAX  pilot  program, 
described  in  subsections  (e)  and  (f)  of 
Rule  37  of  Article  XX  of  the  Exchange 
Rules,  for  five  months,  until  December 
31, 1996,  and  the  deadline  for  filing  a 
report  to  the  Commission  describi^  its 
ejqwrience  with  the  pilot  program,  to 
August  31, 1996. 

The  text  of  the  propoeed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CHX,  and  at  the  Commission. 

n.  Self-Regalalory  OrgenliaHna's 
StalenMnt  of  tiw  Purpoee  of ,  and 
Statutory  Basis  Cor,  the  Piii|iueed  Eole 
Chaags 

In  its  filing  with  the  Commission,  the 
Exchange  inJuded  statements 
concerning  the  purpose  of  and  besis  for 
the  proposed  rule  chaixge  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  hem  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatofy'Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Imposed  Rule 
Change 

1.  Purpose 

On  May  22, 1996,  the  Commission 
approved  a  proposed  rule  change  of 
cMx  that  allows  specialists  on  the 
Exchange,  through  the  Exchange's  MAX 
system,  to  provide  order  execution 
guarantees  that  are  more  fovorable  than 
tiiose  required  under  CHX  Rule  37(a), 
Article  XX.'  That  approval  order 
contemplated  that  the  CHX  would  file 
with  the  Commission  specific 
modifications  to  the  parameters  of  MAX 
that  are  required  to  implement  various 
options  available  under  this  new  rule. 

On  July  27, 1995,  the  Commission 
approved  a  proposed  rule  change  of  the 
Oix  that  implemented  two  options  to 
be  available  under  this  new  rule.'  These 
two  new  options.  Enhanced  SuperMAX 
and  Timed  Enhanced  SuperMAX,  were 
approved  on  a  pilot  basis  until  July  31, 
1996.  The  Commission,  in  the  Pilot 
Approval  Order,  requested  that  the  CHX 
provide  a  report  to  the  Commission,  by 
May  31, 1996,  describing  its  experience 
with  the  pilot  program. 

The  purpose  of  the  proposed  rule 
change  is  to  request  a  five-month 
extension  of  the  pilot  program,  until 
December  31, 1996,  and  to  request  an 
extension,  until  August  31, 1996,  of  the 
deadline  for  submitting  the  monitoring 
report  to  the  Commission.  The  Exchange 
requests  the  five-month  extension  of  the 
pilot  program  to  give  the  CHX 
additional  time  to  prepare  the  report  for 
submission  to  the  Commission.  "The 
Exchange  requests  additional  time  to 
prepare  (he  monitoring  report  because 
of  the  increased  amount  of  staff  time 
and  resources  that  the  Exchange 
devoted  in  ensuring  smooth  transitions 
that  were  necessitated  by  the  Exchange's 
decision  to  withdraw  {ram  the  clearance 
and  settlement  end  securities  depository 
businesses.'  Now  that  this  transition  is 
virtually  complete,  the  Exchange  can 
devote  the  necessary  time  and  resources 
needed  to  provide  the  Commission  with 
the  information  requested  in  the  report. 

As  stated  above,  the  two  options 
available  in  the  pilot  program  are 
Enhanced  SuperMAX  and  Timed 
Enhanced  Supe^iAX.  Enhanced 
SuperMAX  is  merely  a  reactivation  of 
the  Exchange's  Enhanced  SuperMAX 
program,  a  prt>gram  originally  approved 


by  the  Commission  on  a  pilot  basis  in 
1991.*  Unlike  the  old  pilot  program, 
however,  the  new  Enhanced  SuperMAX 
program  is  available  starting  at  8:45  a.m. 
instead  of  9:00  a.m.  This  program  differs 
from  the  Exchange's  SuperMAX 
program  in  that  under  this  program, 
certain  orders  are  "stopped"  at  the 
NBBO  '  and  are  executed  with  reference 
to  the  next  primary  market  sale  instead 
of  the  previous  primary  market  sale. 
Timed  Enlianced  SuperMAX  is  a  slight 
variation  on  the  Enhanced  SuperMAX 
program.  It  executes  orders  in  the  same 
manner  as  the  Enhanced  SuperMAX 
program  except  that  if  there  are  no 
executions  in  the  primary  market  after 
the  order  has  been  stopped  for  a 
designated  time  period,  the  order  is 
executed  at  the  stopped  price  at  the  end 
of  such  period.  Such  period,  known  as 
a  time  out  period,  is  pre-selected  by  a 
specialist  on  a  stock-by-stock  basis 
based  on  the  size  of  the  order,  may  be 
changed  by  a  specialist  no  more 
frequently  than  once  a  month  and  may 
be  no  less  than  30  seconds. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
furthera  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regalatory  Orgpnjxation's 
Statement  on  Burden  on  Competition 

The  CHX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  biuden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


>  See  SecuritlM  Exchai^e  Ad  Rateue  No.  3S7Sa 
(May  22. 1995).  so  PR  28007  (Majr  26.  199S). 

'See  Securities  Exchas^  Act  Ralesse  t4o.  3S027 
(July  27,  19951.  eO  FR  39465  (AuguA  2. 19SS) 
('Tllot  Approval  Order"). 

>  Sae  Securitlea  Excbange  Act  Keleaae  No.  36684 
Oanuary  5, 1996),  61  FR  1195  (Jenuary  17. 1996). 


•  See  Securitiee  Eichanga  Ad  Raleaae  No.  30058 
(December  10. 1991).  56  FR  65765  (Oecember  18. 
1991). 

•  The  term  national  be«  bid  ot  oBn  r'NBBO")  ia 
defined  under  SEC  Rule  tlAcl-2  as  the  higbeat  bid 
or  lowaat  offer  far  a  reporlad  security  made 
available  by  any  reporting  markat  center  pursuant 
to  Rule  1  lAcl-1  or  tbe  highest  bid  or  lowest  offer 
fior  a  security  other  than  a  reported  security 
disaemlnaled  by  an  over.the.oountai  market  maker 
in  Level  2  or  3  of  Nasdaq. 


in.  Commiasion's  Findings  and  Order 
Granting  Accelerated  Approval  of  dw 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  tbe 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with 
Section  6(b)(5)."  More  specifically,  the 
Commission  continues  to  believe  that 
the  pricing  and  execution  procedures  of 
Enhanced  SuperMAX  and  Timed 
Enhanced  SuperMAX  are  consistent 
with  the  maintenance  of  fair  and  orderly 
auction  markets  on  national  securities 
exchanges. 

In  the  Pilot  Approval  Order.'  the 
Oimmission  asked  the  Ext:hange  to 
monitor  the  operation  of  the  systems 
and  determine  their  effectiveness  and  to 
submit  a  report  t^the  Commission  by 
May  31,  1996  describing  its  experience 
with  the  pilot  program.  Moreover,  the 
Commission  requested  that  the 
Exchange  assure  the  Oimmission  that 
the  pilot  program  has  no  adverse  effects 
on  the  quality  of  customer  order 
executions  and  determine  whether 
specialists  were  choosing  the 
appropriate  system  for  each  of  their 
stocks.  The  Exchange  has  represented 
that  it  has  not  had  available  the 
necessary  human  resources  to  gather  the 
relevant  data  and  prepare  the 
monitoring  report  and,  therefore, 
requests  an  extension  of  the  deadline  for 
filing  the  report  until  August  31, 1996, 
and  an  extension  of  the  pilot  program 
until  December  31.  1996. 

The  Commission  believes  that  the 
empirical  data  in  the  monitoring  report 
and  the  conclusions  reached  therein 
will  be  critical  in  determining  whether 
to  further  extend  or  permanently 
approve  the  Enhanced  SuperMAX  and 
Timed  Enhanced  SuperMAX  pilot 
program.  Moreover,  extending  the 
effectiveness  of  the  pilot  program  until 
December  31, 1996  will  provide  the 
Commission  with  four  months  in  which 
to  carefully  and  c:omprehensively 
evaluate  the  information  provided  by 
the  Exchange.  Accordingly,  the 
Commission  believes  that  it  is 
reasonable  to  extend  the  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX  pilot  program  imtU 
December  31, 1996,  and  extend  the 
deadline  for  filing  the  monitoring  report 
until  August  31, 1996. 

Any  requests  to  modify  this  pilot 
program,  to  extend  its  effectiveness,  or 
to  seek  permanent  approval  for  the  pilot 
program  should  be  submitted  to  the 
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Commuaion  by  Octobar  15. 1996  is  a 
propocad  rule  change  pursuant  to 
Section  ig(b)  of  the  Act. 

The  Comininion  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
o£  publication  of  notice  of  filing  thereof 
in  the  Fsdanl  Bagiatsr.  This  will  ponnit 
the  pilot  program  to  remain  in  eSsct 
until  December  31, 1996  without 
interruption.  In  addition,  the  Exchange 
has  represented  that  no  problems  have 
arisen  and  no  complaints  have  been 
received  concefniiig  the  pilot  program 
since  its  implementatian.*  Acmrnlngly, 
the  Commission  beliavea  it  is  consistent 
with  Section  6(b)(S)  of  the  Act  to 
approve  the  proporad  rule  change  on  an 
accelerated  basis. 

IV.  Solicitation  of 


Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vrith  the 
Secretary,  Securittes  and  Exchange 
Commisslrai,  4S0  Fifth  Street,  NW., 
Washington.  IX  20S49.  Copies  of  the 
submission,  all  subse<juent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
rhAngw  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  p«son,  other  than 
those  that  may  be  withheld  from  the 
public  in  accortlance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commiaslon's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  siKih  filing 
wrill  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CHX.  All  submissions  should  rater  to 
File  No.  SR-CHX-96-19  and  should  be 
submitted  by  August  26, 1996. 

IT  IS  THEREFORE  ORDERED, 
pursuant  to  Section  19(b)(2)  of  the  Act,* 
that  the  proposed  rule  change  (SR— 
CHX-g6-19),  extending  the  pilot 
program  until  December  31, 1996  and 
extending  the  deadline  for  filing  the 
monitoring  report  to  August  31, 1996,  is 
hereby  approved. 

For  the  CommusioD,  by  the  Division  of 
Market  Rsguiation,  punuanl  to  dslagalad 
authority.  1° 


Maigail  H.  McTariead, 

Deputy  Sacntaiy. 

IFR  Doc  96-10783  FUsd  »-2-«e:  8.-4S  ami 


(RaMw*  Na  «4-*74M;  RIe  Na  Sn-OTC- 

SeH^AsQUlslOfy  OfpmteBllOfiS!  TIM 
OMOflMoiy  Tnwi  OonpMiy!  Notion  of 


*T>l«phon<  coavanation  Imw— u  Divid  T. 
RumS,  Em)..  Fol«y  k  lariaar.  and  Juatt  T.  McHaJ*. 
Anccna;.  Offia  of  MarkM  Supwiaioo.  tMirtalon  of 
Mattal  Ragulation.  S£C  on  hily  17, 199S. 

•U.S.C  TttOiHzl 
■•CFR  ]0a30-3(aX12). 


a  PropQMd  RutoClMnQv  RMmHno 

ttM  QuartMly  AMMnmni  ol 

Pflf  UdpsnlB  for  Uims  oI  Cradit  OoMs 

July  M,  i»ge. 

Pursuant  to  SecUon  ig(bHl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  12, 1996,  The  Depository  Trust 
Company  ('T>TC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commiaaion")  the  propoaed  rule 
change  (File  No.  SR-DTC-96-12)  as 
described  in  Items  I,  II,  and  m  below, 
which  items  have  been  prepared 
primarily  by  DTC  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  propoaed  rule  change 
bom  interested  persons. 

L  Self-Ragnlatory  Organizatiaa's 
SUIenenI  of  the  Terms  of  Subataaca  of 
tfce  Proposed  Knle  rhange 

The  purpose  of  the  proposal  is  to 
change  from  a  monthly  basis  to  a 
quarterly  basis  DTC's  assessment  of 
participants  to  recover  its  costs  of 
obtaining  a  committed  line  of  credit  to 
fund  ahoitblls  resulting  from  late 
payments  of  principal  and  income  ("PU 
payments"). 

n.  Self.l«;Mlal«ij  OiganiTtion's 
Stetamant  of  the  Purpoae  of,  and 
Statutory  Basis  for,  file  Propoaed  Kule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Oiganizaiion's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposal  is  to 
rhangp  htaa  a  monthly  basis  to  a 


quarterly  basis  DTC's  assessment  of 
participants  to  recover  its  costs  of 
obtaining  a  omunittsd  line  of  credit  to 
fund  shortblls  resulting  from  late  PU 
payments.  In  order  to  help  assure  that 
DTCis  able  to  allocate  PU  payments  to 
participants  in  same-day  fimtis  on  the 
payment  date,  ulC  has  obtained  a 
.  committed  bank  line  of  credit  to  support 
PU  Payment  allocations  of  funds  not 
received  by  DTC's  2:30  p.m.  cut-off 
time.  DTC's  procedures  provide  that  the 
commitment  fee  paid  by  DTC  will  be 
charged  to  participants  monthly  on  a 
pro-rata  basis  based  upon  the  PU 
pa3nnenls  that  each  participant  received 
dtujng  the  previous  calendar  year  or 
other  reasonably  determined  time 
period.'  The  purpose  of  the  proposed 
rule  change  is  to  provide  for  this  charge 
to  be  made  quarterly,  instead  of 
monthly,  because  UTC  is  billed  on  a 
quarterly  basis. 

DTC  believes  that  the  propoaed  rule 
change  is  consistent  with  Section'17A  of 
the  Act  *  and  the  rules  and  regulations 
thereunder,  because  it  will  provide  for 
the  equitable  allocation  of  dues,  fees, 
and  crtfaer  charges  among  participants. 

(B)  Self-Regulatory  Orgatiaation  's 
Stetement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  sny 
burden  on  competitioo  not  necessary  or 
appropriate  in  nutherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organixation's 
Statement  on  Comments  on  the 
Propoaed  Rule  Change  Received  Prom 
Manbers,  Participants  or  Others 

DTC  did  not  solicit  comments  on  the 
proposed  rule  change. 

m.  Dale  of  Eflectiveneas  of  the 
Propoaed  Kule  Changs  and  Timing  for 
fTiMiimi—ijMi  Action 

The  foregoing  rule  change  has  become 
efiective  pursuant  to  Section 
19(b)(3)(A)(ii) '  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(2)''  promulgated 
thereunder  in  that  the  propmal  changes 
a  due,  lise,  or  other  charge.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
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inveators,  or  otherwise  in  furtherance  of 
the  purpoees  of  the  Act. 

IV.  Solidlation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Perxms  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  SecuriUes  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  S  U.S.C.  $  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-OTC-96-12  and 
should  be  submitted  by  August  26, 
1996. 

For  the  Commission  by  the  Division  of 
MarlESt  Raguiatioa,  pursuant  to  delegated 
authority.' 

MargarrtH.  McFariand, 
Deputy  Secretary. 
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S•I^R•gulalory  Organizations;  NoUoa 
of  niing  and  Order  Granting  Partial 
Accatoratad  Approval  of  Propoaad 
Rula  Changa  by  National  Aaaociatlon 
of  OacuilUaa  Daalfa,  Inc.  Ralating  to 
■n  Extansion  and  Permanent  Approval 
of  the  NASO's  Short  Sale  Rule 

)uly  29, 1986. 

Pureuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") » and  Rule  19b-4  thereunder.' 
notice  is  hereby  given  that  on  July  24, 
1996,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Assadatian")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  m  below,  which  Items  have  been 
prepared  by  the  NASD.  The 


'  17  CFR  200.30-3(1)112]  (1999). 
'  is  U.S.C  7aa(bXl). 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  As 
discussed  below,  the  Cximmission  has 
also  gnmted  accelerated  approval  to  a 
portion  of  the  proposal. 

L  Self-Regulatory  Organiutioa^ 
Statement  of  the  Terms  of  Snfartance  af 
the  Propoaed  Rule  Change 

The  NASD  is  proposing  to  implement 
its  short  sale  rule  ("Rule")  on  a 
permanent  basis.  With  this  filing,  the 
NASD  is  also  proposing  a  three-month 
extension  of  the  pilot  program  for  the 
short  sale  rule  so  that  the  effectiveness 
of  the  Rule  does  not  lapse  while  the 
Commission  considers  the  NASD's 
request  for  permanent  approval  of  the 
Rule. 

The  text  of  the  proposed  rule  change 
with  respect  to  the  proposal  to 
implement  the  short  sale  rule  on  a 
permanent  basis  is  as  follows  (additions 
are  in  italics  and  deletions  are 
bracketed): 

NASD  Role  3350 

«  *  *  '     *  *  - 

(k)(3)l(A)  Until  Febnury  1, 1996,  the 
term  "qualified  market  maker"  shall 
mean  a  registered  Nasdaq  market  maker 
that  has  maintained,  without 
interruption,  quotations  in  the  subject 
security  for  the  preceding  20  business 
days.  Notvrithstanding  the  20-day 
period  specified  in  this  subsection,  after 
an  offering  in  a  stock  has  been  publicly 
announced,  a  registration  statement  has 
been  filed,  or  a  merger  or  acquisition 
involving  two  issues  has  been 
aimounced,  no  market  maker  may 
register  in  the  stock  as  a  qualified 
market  maker  unless  it  meets  the 
requirements  set  forth  below: 

(i)  For  secondary  offerings,  the 
offering  has  become  effective  and  the 
market  maker  has  been  registered  in  and 
maintained  quotations  without 
interruption  in  the  subject  security  for 
40  calendar  days: 

(ii)  For  initial  public  offerings,  the 
market  maker  may  register  in  the 
offering  and  immediately  become  a 
qualified  market  maker;  provided, 
however,  that  if  the  market  maker 
withdraws  on  an  unexcused  basis  from 
the  security  within  the  first  20  days  of 
the  ofiisring,  it  shall  not  be  designated  as 
a  qualified  market  maker  on  any 
subsequent  initial  public  oRarings  for 
the  next  10  business  days; 

(ill)  After  a  merger  or  acquisition 
involving  an  exchange  of  stock  has  been 
publicly  announced  and  not  yet 
consummated  or  temunated,  a  market 
maker  may  immediately  register  in 
either  or  both  of  the  two  affected 
securities  as  a  qualified  market  maker 


pursuant  to  the  same-day  registration 
procedures  in  Rule  4611;  provided, 
however,  that  if  the  market  maker 
withdraws  on  an  unexcused  basis  from 
any  stock  in  which  it  has  registered 
pursuant  to  this  subsection  within  20 
days  of  so  registering,  it  shall  not  be 
designated  as  a  qualified  market  maker 
pursuant  to  this  subparagraph  (3)  For 
any  subsequent  merger  or  acquisition 
announced  within  tliree  months 
subsequent  to  such  unexcused 
withdrawal 

(B)  For  purpoees  of  this  subparagraph 
(3),  a  market  maker  will  be  deemed  to 
have  maintained  quotations  without 
interruption  if  the  market  maker  is 
registered  in  the  security  and  has 
continued  publication  of  quotations  in 
the  security  through  the  Nasdaq  on  a 
continuous  basis;  provided,  however, 
that  if  a  market  malmr  is  granted  an 
excused  withdrawal  pursuant  to  the 
requirements  of  Rule  4619,  the  20 
business  day  standard  will  be 
considered  uninterrupted  and  will  be 
calculated  without  regard  to  the  period 
of  the  excused  withdrawal.  Beginning 
February  1, 1996,  t|7be  term  "qualified 
market  maker"  shall  mean  a  registered 
Nasdaq  market  maker  that  meets  the 
criteria  for  a  Primary  Nasdaq  Market 
Maker  as  set  forth  in  Rule  4612. 

[(1)  This  section  shall  t>e  In  eBiact 
until  August  3, 1996.) 

The  text  of  the  proposed  rule  change 
with  respect  to  the  proposal  to  extend 
the  short  sale  ruTe  for  a  three-month 
period  is  as  follows  (additions  are  italics 
and  deletions  are  bracketed): 

NASO  Rule  3350 


(1)  This  section  shall  be  in  eflact  until 
(August  3, 1996)  Sovember  4,  1996. 

O.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoaed  Role 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  V  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 
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A.  Salf-Begulatory  Organitatkm's 
Statameat  of  the  Purpote  of,  and 
Statutory  Baa*  for,  toe  Propoted  Rule 
Change 

1.  Backgroimd  and  Daacriptiao  of  the 
NASITa  Short  Sale  Rule 

On  June  29, 1994,  the  SEC  ipproved 
the  NASD's  short  sale  rule  applicable  to 
short  soles  '  in  Nasdaq  Naticmal  Market 
CimM")  securities  on  an  dghteen- 
month  pilot  basis  thiough  March  5, 
199e.<  The  NASD's  short  sals  rule 
prohibits  member  firms  from  effscting 
short  sales  at  or  below  the  current  inside 
bid  as  disseminated  by  Nasdaq 
whenever  that  bid  is  lower  thm  the 
previous  inside  bid.'  The  iiule  is  in 
eSsct  during  noimal  domeelic  maricet 
hours  (9:30  a.m.  to  4:00  pjn.,  Esstam 
Time). 

i.  Market  Maker  Exunption 

In  order  to  ensure  that  madLst  maker 
activities  tliat  provide  liquidity  and 
omtinuity  to  tne  market  are  not 
adversely  constrained  whan  the  short 
sale  rule  is  invoked,  the  Rule  provides 
an  axemptian  to  "qoaliftad"  Naadeq 
market  makers.  Even  if  anuiket  maker 
is  sble  to  avail  itself  of  the  qualified 
market  maker  exemption,  it  can  only 
utilise  the  exemption  from  the  short  sale 
rule  for  transactians  that  are  made  in 
ooonecticn  with  bona  fide  market 
""*""g  activity.  If  a  market  maker  does 
not  satisfy  the  requirements  for  a 
qualified  maricet  maker,  it  can  remain  a 
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market  maker  in  the  Nasdaq  system, 
altliough  it  can  not  take  advantage  of  tlie 
exemption  from  the  i^le. 

Prom  September  4, 1994  through 
February  1, 1906,  Nasdaq  market  makers 
who  maintained  a  quotation  in  a 
particular  NNM  security  for  20 
consecutive  business  days  without 
interruption  ware  exempt  from  the  Rule 
for  ahort  sales  in  that  security,  provided 
that  the  short  sales  were  made  in 
connection  with  bona  fide  market 
making  activity  ("the  20-day"  test). 
Since  February  1, 1996  until  the 
present,  the  "20-day"  test  has  been 
replaced  with  a  four-part  quantitative 
test  known  es  the  Nasdaq  Primary 
Market  Mkkar  CTMM")  Standards. 

Ifndar  the  PMM  Standards,  a  market 
mdcermuat  satisfy  at  least  two  of  the 
following  four  ditaria  lo  be  eligible  for 
an  exemption  from  the  short  sale  rule: 
(1)  the  market  maker  must  be  at  the  best 
bid  or  best  oSar  as  shown  on  Nsadaii  no 
less  than  35  percent  of  the  time;  (2)  tne 
mariaat  maker  must  mnintnin  a  spread 
no  greater  than  102  percent  of  thie 
average  deeler  spread:  (3)  no  mote  than 
SO  percent  of  the  market  maker's 
quotation  updates  msy  occur  without 
being  sccompenied  by  a  trade  execution 
of  at Isest  one  unit  of  trading:  or  (4)  the 
market  maker  executes  IVi  times  its 
"proportionate"  volume  in  the  stock.*  If 
a  mirtet  maker  is  s  PMM  {or  a 
particular  ttock,  there  is  a  "P"  indicator 
next  to  its  quote  in  that  stock.  In 
addition,  market  makers  are  able  to 
review  their  status  as  PMMs  through 
their  Nasdaq  Workstation.  The  review 
period  for  satisfaction  of  the  PMM 
pertormance  standards  is  one  calendar 
month.  If  a  PMM  has  not  satisfied  the 
threshold  standards  after  a  particular 
review  period,  the  PMM  designation 
will  be  removed  on  the  next  business 
day  following  notice  of  failure  to  satisfy 
the  standards.  Market  makers  may 
lequaUfy  for  designation  as  a  PMM  by 
satisfying  the  threahold  standards  in  the 
next  review  period. 

The  ability  of  a  member  firm  to 
achieve  and  maintain  PMM  status  in  80 
percent  of  the  NNM  issues  in  which  it 
is  registered  can  also  have  the  following 
corollary  efiacts: 

a.  Existing  NNM  Securities:  If  a 
member  firm  is  a  PMM  in  80  peroent  or 
more  <rf  the  securitiee  in  whiai  it  has 
rsgistKed.  the  firm  may  immadlatefy 
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become  a  PMM  [i.e.,  a  qualified  market 
maker)  in  a  NNM  sacurify  by  registering 
and  entering  quotations  in  that  issue.  If 
the  member  firm  is  not  a  PMM  in  at 
least  80  percent  of  its  stocks,  it  may 
become  a  PMM  injthat  stock  if  it 
registers  in  the  stock  as  a  regular  Nasdaq 
miukat  maker  and  satisfies  the  PMM 
qualification  standards  lor  die  next 
review  peritxl. 

b.  Initial  Public  Offerings  ("IPOs"):  If 
a  member  firm  has  obtained  PMM  status 
in  80  percent  or  more  of  the  stocks  in 
which  it  has  registered,  the  firm  may 
immediatefy  become  a  PMM  in  an  IPO 
by  registering  and  entering  quotations  in 
the  issue.  Howevn,  if  the  ISrioi:  (1) 
withdraws  from  the  IPO  on  an 
unexcused  basis  any  time  during  the 
calendar  mtmth  in  which  the  IPO 
commanoed  tiadiiig  on  Nasdati  or  (2) 
fails  to  meet  the  PMM  standards  for  the 
month  in  which  the  IPO  commenced 
trading  on  Nasdaq,'  then  the  firm  is 
precliided  from  becoming  a  PMM  in  any 
other  IPO  ha  tao  business  days 
following  the  uneiocused  withdia«ral  of 
failure  to  meet  Hm  PMM  standards  ("10- 
day  rule").* 

c.  Merger  and  Acquisition  Situations: 
after  a  merger  or  acxfuisition  is 
announced,  a  market  maker  that  is  a 
I'MM  in  one  stock  may  Immediately 
become  a  PMM  in  the  other  stock  by 
registering  and  entering  quotations  in 
that  issue. 

ii.  Options  Maricet  Maker  Exemption 

In  an  eSort  to  not  constrain  the 
legitimate  hedging  needs  of  options 
market  makers,  the  NASD's  short  sale 
rule  also  mnfina  a  limited  exception 
far  standardized  options  market  makers. 
SpedficaUy,  under  the  Rule,  an  NASD 
member  may  execute  a  ahort  sale  for  the 
account  of  an  equity  option  market 
maker  or  an  index  option  maricet  maker 
that  would  otherwise  be  in 
contravention  of  the  NASD's  short  sale 
rule  so  long  as:  (1)  the  abort  sale  is  an 
"exempt  hedge  transaction": '  and  (2) 
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bttwMo  tbt  tta>  dM  Biirtal  matot  fi(i>md  to  tiw 
Motrl^  md  Om  tlnw  Uha  olhriBg  twa 
or  U)  tfa*  nMrte  BAkH  hia  wttiOMl  tl 
■tandaRfa  far  40  cftkodar  <k^ 

*Pbr  tqaitf  opttoo  amtal  naalun,  ■ 

li  difloMl  ID  b»  a  fhoct  Mb  Ikit 
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the  options  market  maker  Is  registered 
%vith  a  "qualified  options  exchange"  ^° 
aa  a  "qualified  options  market  maker"  ^^ 
in  a  stock  options  class  overlying  a 
NNM  security  or  in  an  options  class 
overlying  a  "qualified  stock  index."  " 

iii.  Warrant  Markiat  Maker  Exemption 
'    The  Rule  also  contains  an  exemption 
for  warrant  market  makers  similar  to  the 
one  available  for  options  market  makers. 
To  be  eligible  for  the  exemption,  a 
warrant  market  maker  must  be 
registered  as  a  market  maker  in  the 
warrant  and  the  short  sale  must  be  an 
"exempt  hedge  transaction"  ^^  that 
results  in  a  fully  hedged  position.  Any 
short  sale  by  a  warrant  market  maker 
unrelated  to  normal  warrant  market 
making  activity,  such  as  index  arbitrage 
or  risk  arbitrage  that  in  either  case  is 


dttePMM 


wu  flfbcXed  to  hedge,  and  En  Eact  serves  to  hedge, 
an  existing  oSsetting  options  position  or  an 
oHwttJDg  optioas  position  that  was  created  in  a 
tranaacrtOQW  coatemponneoiu  witb  the  short  sale, 
proTiibd  tlMt  wfa«a  wt^Ushing  the  short  poelUon 
th*  optlooi  maricat  makor  receives,  oi  Is  eligible  to 
receive,  good  hltfa  margin  punuant  to  Section 
220.12  of  Regulation  T  tizider  the  Act.  Ftv  Index 
option  market  makers,  an  "exempt  hedge 
transaction"  is  defined  to  be  a  short  sala  In  a  NNM 
security  that  was  effected  to  badsa.  and  in  Eut 
serves  (o  hedge,  an  exiattag  oflaaJtlng  stock  index 
optipoa  position  or  an  ofbatting  stock  index  options 
position  that  was  cr«ated  in  a  transactionCs) 
contemporaneous  with  the  short  sale,  provided  that: 
(1)  the  security  sold  short  most  be  a  component 
security  of  the  index  underlying  tiidi  inoax  option: 
(2]  the  index  underlying  such  o&atttflg  index 
options  position  u  a  "qualified  stock  indax";  and 
(3)  the  dollar  value  of  all  exempt  short  sales  effected 
to  hedgt  the  o&alting  stock  indsx  options 
poeitionfs)  does  not  exceed  the  aggregate  cunent 
Index  value  of  the  offsetting  options  poaition(s). 

10  A  "qualified  optiooa  exchange"  Is  defined  to  be 
a  national  securitiee  •«•>»« ny  tbiu  has  received  SEC 
approval  of  its  rules  and  procedures  governing:  (1) 
the  designation  of  options  market  makers  as 
qoalfflea  options  market  makers;  (2)  the 
siuveillance  of  its  market  makers'  ullUzatlon  of  the 
exemption;  and  (3]  authorization  of  the  NASD  to 
withdraw,  suspend,  or  modify  the  deelgnatton  of  a 
quatlHed  options  market  maker  in  the  event  that  the 
opHooa  exchange  determines  that  the  qualified 
(^ons  market  maker  has  failed  to  comply  with  the 
terms  of  the  exemption  and  the  exchange  believes 
that  such  action  is  warranted  in  light  ofthe 
substantial,  willful,  or  continuing  nature  of  the 
violation.  All  national  securities  exchanges  tliat 
trade  standardized  opUtms  are  "qualified  options 
exchanges." 

>*  An  options  market  maker  Is  a  "qualified 
options  market  maker"  if  it  has  been  appointed  as 
such  by  a  qualiBed  options  exchange. 

■'A  "quaUnod  stock  index"  is  defined  to  tie  a 
stock  index  that  includes  one  or  more  NNM 
securities,  providad  that  more  than  10%  ofthe 
vreight  of  the  index  ta  accotmted  (ot  by  NNM 
securities.  In  addition,  qualified  stock  indexes  are 
reviewed  as  of  the  end  of  each  calendar  quarter,  and 
an  Index  would  cease  to  qualify  if  the  value  of  the 
indax  represented  by  one  or  more  NNM  securities 
vras  less  than  8  percent  at  the  end  of  any 
suljaequent  calendar  quarter. 

"  An  "exempt  hedge  transaction"  Is  a  short  sate 
In  an  NNM  security  that  was  effiscted  (o  hB<^,  and 
in  (act  serves  to  hedge,  an  existing  ofEsetting 
warrant  poaition  that  was  created  in  a  tianaaction 
oootaaqianDaous  with  the  short  sale. 


independent  of  a  warrant  market 
maker's  market  making  functions,  is  not 
considered  an  "exempt  he<^ 
transaction",  however. 

iv.  Exfflnptions  Comparable  to  Those 
Contained  in  Rule  lOa-l 

The  NASD's  short  sale  rule  also 
incorporates  seven  exemptions 
contained  in  Rule  lOa-1  ^*  that  are 
relevant  to  trading  on  Nasdaq. 
Specifically  the  rule  exempts: 

•  Sales  by  a  broker-dealer  for  an 
account  in  which  it  has  no  interest  and 
that  is  marked  long; 

e  Any  sale  by  a  market  maker  to  offeet 
odd-lot  orders  of  customers: 

•  Any  sale  by  any  person,  for  an 
account  in  which  he  has  an  interest,  if 
such  person  owns  the  security  sold  and 
intends  to  deliver  such  securities  as 
soon  as  possible  without  imdo 
inconvenience  or  expense: 

•  Sales  by  q  member  to  liquidate  a 
long  position  which  is  Less  than  a  round 
lot,  provided  the  sale  does  not  c:hange 
the  member's  position  by  more  than  one 
unit  of  trading  (100  shares); 

•  Short  sales  effected  by  a  person  in 
a  special  arbitrage  accoimt:*^ 

•  Short  sales  effected  by  a  person  in 
a  special  international  arbitrage 
account:  '*  and 

•  Short  sales  by  an  imderwriter  or 
any  member  of  the  distribution 
syndicate  in  connection  with  the  over- 
allotment  of  securities,  or  any  lay-off 
sale  by  such  a  person  in  connection 
with  a  distribution  of  securities  rights 
pursuant  to  Rule  lOb-18  ^'  or  a  standby 
underwriting  commitment. 

The  Rule  also  provides  that  a  member 
not  currentiy  registered  as  a  Nasdaq 
market  maker  in  a  security  that  has 


'«17CPR240.10a-l. 

i>In  order  to  bll  within  this  exemption,  the 
person  effecting  the  short  sale  must  then  own 
another  security  tiy  virtue  of  which  the  person  is. 
or  preseolly  will  be,  entitled  lo  acquire  an 
equivalent  number  of  securities  of  the  same  class 
of  securities  sold  short,  provided  the  short  sate,  or 
the  purchase  which  such  sale  ofheHa.  i»  effected  for 
the  bona  fide  purpose  of  profiting  from  a  current 
difierenca  between  the  price  of  the  security  sold 
short  and  the  security  owned,  and  such  right  of 
acquisition  was  originally  attached  to  or 
represented  by  another  security  or  was  issued  to  all 
tlu  holders  ofany  such  class  of  securities  ofthe 
issuer. 

'*Ia  order  to  fall  within  this  exaoqition.  the  short 
sale  mual  be  eCEacted  for  the  tx>oa  6d«  purpose  of 
profiting  from  a  current  dinerence  between  the 
price  of  such  security  on  s  securities  market  not 
within  or  sub^t  to  the  }urisdiction  of  the  United 
Stales  and  a  securities  market  subject  to  the 
jurisdiction  ofthe  United  States,  provided  the 
person  at  the  time  of  such  sale  knows  or.  by  virtue 
of  information  currently  received,  has  reasonable 
grounds  to  believe  that  an  offering  enabling  a 
petaon  to  cover  such  sale  is  than  available  to  the 
person  In  such  foreign  securities  market  and 
Intends  to  accept  such  oQar  Immediately. 

"17CFR240.10t^lB. 


acquired  the  security  while  acting  in  the 
capacity  of  a  block  positioner  shall  be 
deemed  to  own  such  security  for  the 
purposes  ofthe  Rule  notwithstanding 
that  such  member  may  not  have  a  net 
long  poaition  in  such  security  if  and  to 
the  extent  that  such  member's  ahort 
position  in  such  security  is  subject  to 
one  or  more  ofisetting  positions  created 
in  the  course  of  bona  fide  arbitrage,  risk 
arbitrage,  or  bona  fide  hedge  activities. 
In  addition,  the  NASD  has  recognized 
that  SEC  staff  interpretations  to  Rule 
lOa-1  dealing  with  the  liquidation  of 
index  arbitrage  positions  >"  and  an 
"international  equalizing  exemption"  " 
are  equally  applicable  to  the  NASD's 
short  sale  rule. 

V.  Inter{H«tationfi  to  the  NASD's  Short 
Sale  Rule 

In  conjimction  with  the  adoption  of 
the  short  sale  rule,  the  NASD  also 
issued  three  Interpretations  by  the 
NASD  Board  of  Governors  dealing  with 
the  Rule.  Interpretation  A  to  the  Rule 
clarifies  some  ofthe  factors  that  will  be  . 
taken  into  consideration  when 
reviewing  market  making  activity  that 
may  not  be  deemed  to  be  bona  fide 
market  making  activity  and,  therefore, 
not  exempt  firim  the  Rule's 
application.^  Interpretation  B  defines  a 
"legal"  short  sale  on  a  down  bid  as  one 
that  is  executed  at  a  price  of  at  least  a 
Vieth  of  a  point  above  the  current  inside 
bid.  Finally,  Interpretation  C  clarifies 
some  of  the  circumstances  under  which 


■■In  isae.  the  SGC  bx^  a  "no  action"  poaition 
that,  under  certain  conditions,  permits  troker- 
dealns  not  lo  aggregsle  certain  short  positions 
when  liquidating  index  arbitrage  positions 
involving  long  stock.  This  no-action  position  was 
clarified  in  a  later  SEC  ftelvase  and  the  SEC  has 
propoaed  to  amend  Rule  lOa-l  to  incorporate  this 
InlerpretafioiL  See  Securities  Exchange  Act  Pelaaee 
No.  30772  Uuna  3.  1992|  57  FR  24415. 

"SpeciTically.  the  NASD  has  Interpreted  its  short 
sale  rule  to  provide  that  any  person  can  sell  a 
(oieign  seouity.  or  a  depesitary  share  or  depositary 
receipt  relating  to  such  a  security,  on  a  down  bid 
at  the  opening,  provided  the  Inside  bid  is  equal  to 
or  above  the  last  reported  sale  price  (adjusted  for 
current  exchange  rates  and  ADR  multiples)  of  the 
security  In  the  principal  fonign  market  for  that 
security. 

*> Specifically,  Interpretation  A  provides  that 
bona  fide  market  making  activity  does  not  include 
activity  that  is  unrelated  to  market  making 
functions,  such  as  index  arbitrage  and  risk  arbitrage 
that  Is  Independent  from  a  member's  market  making 
functions.  Similarly,  the  Interpretation  stales  that 
bom  fide  market  making  would  exclude  activity 
that  is  related  to  speculative  selling  strategies  of  the 
momber  or  investnumt  decisions  of  tbe  firm  cod  is 
disproportionate  to  the  usual  market  making 
patterns  oi  practices  of  the  member  In  thai  security. 
In  addition,  the  Interpretation  provides  guidance 
with  respect  lo  what  constitutes  bona  fide  market 
maHng  In  the  conlBxt  of  a  merger  or  acquisition 
rit^arti>ffi 


/  VoL  61,  No.  151  /  Monday,  August  S,  1996  /  Noticas 


Fedaral  RsRirter  /  VoL  61,  Na  151  /  Monday,  August  5,  1996  /  Notices 


Fwfanl  Kigliter  /  VoL  61.  No.  151  /  Monday.  August  5.  1996  /  Notlceg 


Fedroal  Regiiter  /  Vol.  61,  No.  151  /  Monday.  August  5.  1996  /  Noticas 


a  membar  would  be  daemfld  to  be  in 
violation  of  the  Rule." 

2.  Propoeal  To  Adopt  the  Short  Sale 
Rule  on  a  Permanent  Baiia 

Whan  the  Commission  approved  the 
NASIKa  short  tale  rule  on  a  tampomy 
beaii,  it  made  specific  finHlnga  that  the 
Rule  was  consistent  with  Sectiana  llA, 
15A(b)(6),  lSAa>K9).  and  lSA(hHll)  of 
the  Act  Specifically,  the  Cammisaiaa 
stated  that,  "recognlziog  the  potential 
lor  problems  assodatad  with  short 
selling,  the  rh«nglng  expectations  of 
Naadaq  market  participanta  and  the 
competitive  disparity  between  the 
exchange  marlcets  and  the  OTC  market, 
the  Commission  believes  that  regulation 
of  short  selling  of  Nasdaq  National 
Market  securitiea  is  consistent  with  the 
Act."  "  In  addition,  the  Commission 
sUted  that  it  "believes  that  the  NASD's 
short  sale  bid-test,  including  the  maritel 
maker  axemptions,  is  a  reasonable 
approach  to  short  sale  regulation  of 
Nudaq  National  Market  securitias  and 
leflacls  the  realities  of  its  market 
structure."  "  Nevertheless,  in  light  of 
the  Commission's  concerns  writh 
advene  comments  made  about  the  Rule 
and  the  Commission's  ovm  concerns 
with  the  structure  and  impact  of  the 
Rule,'*  the  Commissian  determined  to 


n  afMdficdiy.  tbm  hOannu/tiao  fiontttn»  tbt 
bUawliig  iii».KdMiHtln  liat  or  KtiTmH  dial 
wooM  \»  caiiald«*d  to  ba  muiiptilaUva  acta  and 
TiolaUaaa  of  tba  rata:  (a)  in  tnataiioai  wlian  tiia 
auKBt  llalt  bid  la  bakrw  Uw  pnwiiiig  baM  bid.  If 
a  malbal  mafcar  alona  at  Lb«  ioaide  baat  bid  wm 
ID  lowar  Hi  bid  and  then  raiae  i1  lo  oaala  an  "op 
bid"  fcr  iba  purpoaa  of  bcilltatlog  •  ibon  lala:  (b) 
if  a  markal  mokax  witb  a  long  Mtock  poaitlon  w«f« 
ID  raiaa  iU  bid  abova  tba  inaida  bid  and  tlian  lowar 
it  to  cfaala  a  "down  bid"  for  tba  purpoae  of 
pcadndlng  laazfut  participants  from  aalllog  ihoit: 

[c)  If  a  markat  makar  agracd  to  an  arraiiMniaiit 
pfopoaed  by  a  mamtiwT  or  a  cuatomar  wiaiaby  Iba 
manal  makar  laiaaa  its  bid  to  (he  ^4eadaq  lyatam 
in  ordar  to  afiact  a  aboti  sate  for  tba  other  party  and 
ia  piutaiJad  asainat  an;  loss  on  tba  trade  or  on  any 
olbar  executifnu  effected  al  its  new  tiid  price;  and 

(d)  if  a  mirket  maker  entered  into  an  eirangement 
ertth  a  merot>er  or  a  customer  whereby  it  uaed  its 
axamptioo  from  the  tule  to  seU  siion  at  tba  bid  at 
iuocaaaitajy  losvar  prloea.  accunnilatlng  a  iborf 
poaitlon.  aod  anbeequently  ofEaet  thnea  aalaa 
tbfDOfh  a  (Tanaactlon  at  a  tKaarrangad  price,  for  the 
purpoae  of  avoiding  compliance  witb  Ine  mla.  and 
srtth  tlla  andemanding  tbat  tba  market  maltar 
wtMld  tie  guaranteed  t^  the  meniher  or  cuilomar 
agalon  losaes  on  tJie  txatlae. 

»  See  Short  Sale  Rule  Approval  Oder,  supni  note 

aafd.  M  FR  at  34S92. 

uwhen  tbe  NATO's  short  sale  rule  waa  first 
mnajdarad  by  the  Comroission,  tbe  5SC  leceived 
397  connnent  letters  on  the  propoeal.  with  27S 
comments  opposed  lo  the  Rule  and  122  comments 
in  Enor  of  the  Rule.  Those  comment  letters  oppoeed 
ID  the  Rule  aigned  thet:  (1 1  the  NASD  bad  bUsd  to 
piovlde  safiViienl  evidence  of  llio  need  fioc  a  alion 
sale  mla  or  damooatrale  the  eppropriataneea  of  a 
short  sale  rule  baaed  on  a  "bio"  test  instead  of  a 
"tick"  tasi;  (2)  the  PMM  standards  will  have 
negative  eflscts  on  both  markat  makers  and  the 
Naadaq  markat;  and  (3)  the  short  sale  tule  ia 
inrrmsistent  vrlth  the  reqnIretDenI*  of  tbe  Act 


approve  the  Rule  on  a  temporary  basia 
to  afford  the  NASD  end  the  SEC  an 
opportunity  to  study  the  eSacta  of  the 
Rule  and  its  axmnpUons.  Inpaiticular, 
befara  t-rmmiAmrij^  uy  NASD  propoaal 
to  extend,  modify,  permanently 
implement  or  toraiinate  the  Rule,  the 
Commisaion  raquastsd  that  the  NASD 
oxamins:  (1)  the  eBtcts  of  tbe  Rule  on 
the  amount  of  short  salliiu;  (2)  the 
length  of  Urns  that  the  Rule  is  in  efiact 
(/.e.,  tbe  duration  of  down  bid 
sttuations):  (3)  the  amount  of  noo- 
matket  maker  short  selling  permitted 
tmder  the  Rule;  (4)  the  extent  of  abort 
selling  by  markat  makers  exempt  Cram 
the  Rule;  (5)  whether  there  have  been 
any  inddanls  of  perceived  "abuse  short 
aeiling";  (6)  the  effects  of  the  Rule  on 
spreads  and  volatility:  (7)  whether  the 
behavior  of  bid  prices  has  been 
significantly  altered  by  the  Rule;  arul  (8) 
the  etCsct  of  pennitting  short  selling 
baaed  on  a  minimum  increment  of 
Viath. 

Accordingly,  in  response  to  the 
Conuniasion's  requests  and  concerns, 
the  NASD's  Economic  Reaeerch 
Department  has  prepared  a  study  on  the 
economic  impact  of  the  NASD's  short 
sale  rule  that  addresaes  these  issues." 
This  study  examined  market  activity 
both  before  and  after  implementation  of 
the  Rule  and  found  that  the  Rule  has 
had  its  intended  effect  of  tliminishing 
short  selling  at  the  bid  in  declining 
markets,  while  still  altowing  short  sales 
lo  occur  at  prices  slightly  above  the  bid 
in  down  bid  situations.  Specifically, 
among  other  things,  the  Short  Sale 
Stuth  found  that 

a  The  Rule  appears  to  dramatically 
reduce  the  amount  of  the  short  selliiig 
on  down-bids,  without  having  the 
undesirable  effect  of  driving  away  all 
non-exempt  short  sales  on  down  bids; 

a  Stocks  with  large  down-bid 
percentages  (i.e.,  the  average  percentage 
of  time  during  the  trading  day  that  the 
Rule  is  invoked)  are  not  associated  with 
etx>nomically-lerge  reductions  in  maricet 
quahly,  as  measured  by  relative 
displayed  spreads,  percent  bid  range, 
and  trading  activity; 

a  For  stocks  wiln  large  monthly 
increases  in  short  interest, 
implementation  of  the  Rule  has  been 
associated  with  lower  bid  price 
volatility  and  narrower  dollar  spreads; 

a  The  Rule  does  not  appear  to  have 
reduced  overall  sales  at  the  bid  by  non- 
exempt  sellers  (long  and  short  sales 
combined).  Thus,  since  short  sales  at  the 
bid  on  down  bids  by  non-exempt  short 


aellars  are  prohibited,'*  die  results 
illustrate  that  short  sales  at  the  bid  have 
been  replaced  by  long  aales  at  the  hid 
during  down-bids  for  these  securitiea; 
Appsrent  "unnatural"  bid  price 
movement  ixxuimd  extremely 
infrequently  (0.6  percent  or  fiswer  of  all 
bid  rrhangna  evaluated  in  the  study), 
indicating  that  market  makers  are  not 
attempting  to  move  bids  to  invoke  or 
deactivate  the  Rule; 

a  On  a  stock-by-stock hasis,  the 
percentage  of  volume  accounted  for  by 
short  sales  increases  as  the  stock 
experienoes  larger  price  declinea  as 
opposed  to  price  increasee  or  no  price 
changes,  suggesting  that  speculative 
short  selling  is  more  apt  to  occur  when 
stock  prices  are  blling;  and 

e  Exempt  short  sales  gensrsUy  sre 
executed  above  the  bid,  indicating  that 
market  makers  are  not  abusing  the 
exemption.  Specifically,  in  a  down-bid 
enviranment,  7.S  percent  of  exempt 
short  salea  are  executed  al  or  below  the 
bid,  while  the  comparable  figure  during 
an  up-bid  environment  is  8.7  percent 

The  interviews  conducted  in 
conjimction  with  the  Study  also 
indicate  that  the  Rule  has  been  effsctive 
in  promoting  the  integrity  of  the  Nasdaq 
nuiket  Specifically,  most  market 
partidpents  interviewed  steted  that  the 
Rule  has  had  the  eOect  of  slowing  down 
the  "piling  on"  of  short  sales  in  a 
declining  market,  thereby  contributing 
to  greater  market  sUbility.  At  the  same 
time,  market  participants  indicated  that 
the  Rule  does  not  imduly  constrain 
them  from  eSecting  short  sales  in  a 
declining  market,  although  they  say  it 
does  take  them  longer  to  execute  short 
sales  in  a  falling  maricet.  Most  market 
participants  interviewed  also  stated  that 
the  exemptions  from  the  Rule  are 
warranted  and  have  not  been  abused.  In 
particular,  most  market  participants 
interviewed  reiterated  the  importance  of 
retaining  the  market  maker  exempUim 
and  stated  that  there  is  no  need  to 
change  the  PPM  standards.  Similarly, 
the  American  Stock  Exchange  and  the 
Chicago  Board  Options  Exchange,  the 
two  largest  standardized  options 
markets  in  the  United  States,  both  stated 
that  the  options  market  maker 
exemption  has  performed  well  and  that 
the  exchanges  have  not  delected  any 
abuses  of  the  exemption  by  their 
members.  In  stun,  the  NASO  believes 


"  Tba  Sconnlc  hnpad  of  the  Naadaq  Short  Sale 
Kale.  NASD  Rrnnoniir  Reaeerch  Dapartmant  (July 
199S)  rshnst  Sal*  Stedy").  A  oopy  of  the  Shot 
Sale  Stutly  le  available  in  the  Conunieeion's  Public 
Belaiaiiia  Roam  in  PUe  Na  SR-NASO-ae-ja 


■•Spacifically.  the  Short  Sale  Study  found  tbat 
only  2.8  percent  of  short  satee  by  aon-axempt  short 
sellers  occur  st  or  below  the  inaitfa  bid  in  dosra- 
bld  situations.  Since  the  short  sale  mla  prabibHa     • 
short  sales  at  the  bid  on  down  bida.  thia  figuia 
should  theoretically  be  sere.  Reasons  why  Ibis 
figure  is  2.8  percent  include,  among  others, 
improper  alignmenl  of  trades  and  their 
conaapooding  inaida  quntea,  potential  lepostlng 
arrora.  and  vloletione  of  llie  Rule. 


that  the  market  participant  interviews 
corroborate  and  provide  further  support 
for  the  empirical  findings  made  in  the 
quantitetive  portion  of  the  Short  Sale 
Study.  Namely,  that  the  NASD's  short 
sale  rule  has  been  effective  in 
accomplishing  what  the  NASD  intended 
the  rule  to  accomplish  (i.e.,  reducing 
speculative  short  selling  at  the  bid  in 
declining  markets)  without  clausing 
tmnecessary  tiisruptions  elsewhere  in 
the  marketplace.  Accoitlingly,  tbe 
NASD  believes  the  Short  Sale  Study 
reaffirms  and  substantiates  the  statutory 
findings  made  by  the  Commission  when 
it  approved  the  NASD's  short  sele  rule 
on  a  temporary  basis. 

Thus,  the  NASD  believes  experience 
with  the  NASD's  short  sale  rule  since  its 
implementation  in  September  1994 
warrants  permanent  approval  of  the 
Rule.  Specifically,  the  NASD  believes 
experience  with  the  Rule  illustrates  and 
substantiates  the  benefits  to  investors 
and  tbe  integrity  of  Nasdaq  that  the 
NASD  believed  would  result  from  the 
rule.  Namely,  that  wit  the  Rule  in  place 
purchasers  of  NNM  securities  have 
greeter  assurance  that  they  can  liquidate 
their  positions  in  a  declining  market 
without  predatory  short  sellers 
exacerbating  downward  pressure  on 
stocks  and  reducing  overall  liquidity.  I 
sum,  the  NASD  continues  to  believe  that 
its  short  sale  rule  strikes  a  reasonable 
balance  between  the  needs  to  prevent 
abuse  short  selling  and  reduce  the 
exposure  of  the  Nasdaq  market  to 
manipulative  and  excessive  intra-day 
volatility,  on  the  one  hand,  and  the  need 
to  not  distort  the  pricing  effitdency  and 
liquidity  provided  by  appropriate  short 
selling  activity  on  the  othec 

Based  on  experience  with  the  short 
sale  rule,  the  NASD  also  believes  the 
Rule  should  be  permanently  approved 
in  its  present  form.  Specifit^ly  given 
the  geographically  dispersed  nature  of 
Nasdaq's  competing  dealer  market 
structure,  the  NASD  continues  to 
believe  that  it  is  appropriate  for  its  short 
sale  rule  to  be  based  on  a  "bid"  test " 
instead  of  a  "tick"  lest  ^  (as  is  the  case 
with  Rule  lOa-l).  Whan  the  NASD's 
short  sale  rule  was  first  considered  by 
the  Commission  in  1994,  the  SEC  and 
commentetors  expressed  concern  that 
structuring  the  Rule  as  a  "bid"  test 
instead  of  a  "tick"  test  could  result  in 
the  Rule  being  in  effect  for  longer 
periods  of  time  in  comparison  to  a 
"lick"  test.  The  SEC  also  expressed 


concern  that  market  markers  could 
control  the  amount  of  short  selling  by 
simple  ad)usting  their  bids.  Based  on 
the  findings  of  Uie  Short  Sale  Study, 
however,  the  NASD  believes  these 
concerns  are  no  longer  valid.  First, 
while  the  Study  clearly  found  that  the 
Rule  is  having  its  intended  effect  of 
inhibiting  the  execution  of  non-exempt 
short  sales  at  the  bid  in  a  declining 
market,  the  Study  also  foimd  that 
market  participants  are  nevertheless 
readily  able  to  effect  short  sales  at  prices 
slightly  above  "dovim"  bids."  Similarly, 
several  market  participants  interviewed 
in  conjunction  with  the  preparation  of 
the  Study  stated  that  the  Rule  has  not 
adversely  impacted  their  ability  to  effect 
short  salea,  just  that  it  takes  them  longer 
to  effect  sudi  short  sales.  Second,  the 
Study's  finding  that  apparent 
"imnatural"  quote  movements  have 
occurred  very  infrequently  indicates 
that  market  makers  are  not  adjusting 
their  quotes  to  facilitate  or  constrain 
short  selling  activity.'"  Accordingly,  the 
NASD  continues  to  beUeve  that  a  "bid" 
test  short  sale  rule  is  the  most 
appropriate  for  Nasdaq's  ix>mpeting 
dealer  market.  Moreover,  the  NASD 
notes  that  SEC  approval  of  the  NASD's 
proposed  NAqcess  system  and  ite 
accompanying  "etjuivalent  protection 
rules."''  along  with  the  SEC's  own 
proposed  rule  governing  the  display  of 
customers  limit  orders,''  would 
substentially  increase  the  ability  of  non- 
exempt  short  sellers  to  receive 
executions  at  prices  at  least  a  'Aeth  of 
a  point  above  the  bid  in  down  bid 
situations,  thereby  minimizing  the 
impect  of  the  Rtile  on  legitimate  short 
selling  activity. 

In  adiiition,  based  on  the  Short  Sale 
Study's  finding  that  the  amoimt  of 
exempt  short  selling  occurring  at  or 
below  the  bid  is  virtually  the  same  in 
both  down-bid  and  up-bid  situations 
and  the  fact  that  market  makers  do  not 
appear  to  be  adjusting  their  quotes  to 
constrain  or  facilitate  short  selUng,  the 
NASD  can  find  no  basis  to  conclude  that 
the  market  maker  exemption  should  be 
modified.  The  NASD  continues  to 
believe  that  an  exemption  frtun  the  rule 
for  bona  fide  market  making  activity  by 
market  mtikers  who  provide  liquidity 
and  continuity  lo  the  market  is  essential 
for  the  maintenance  of  bir  and  orderly 
markets  on  Nasdaq.  In  this  connection, 
the  NASD  also  believes  the  current 
primary  market  maker  standards 


represent  a  reasoned,  balanced  approach 
to  confine  the  use  of  the  exemption  to 
those  market  participants  truly  adding 
liquidity  and  depth  to  the  market.  The 
NASD  also  believes  the  quaUfication 
criteria  do  not  impose  standards  that  am 
unattainable  by  both  snull  and  large 
market  makers  because  the  standards 
are  designed  to  assess  market  makar 
performance  in  the  activities  they  have 
direct  control  over  (although  the 
proportional  voliune  standard  is  the 
only  standard  tbat  a  maiket  maker  may 
have  less  control  over)." 

The  NASD  also  notes  that  retention  of 
the  NASD's  short  sale  rule  has 
significant  competitive  impUcatitms. 
Indeed,  in  the  Short  Sale  Rule  Approval 
Order,  the  Commisaion  slated  that  it 
"recognizes  tbat  without  a  short  sale 
rule  for  Nasdaq,  the  NASD  is 
(Ximpetitively  disadvantaged.  The 
exchange  markets  can  and  do  attract 
issuers  and  investors  with  the  claim  that 
their  markets  protect  agaiiut  potential 
short  seUing  abuse."  ^  Given  that 
experience  with  the  NASD's  short  sale 
rule  over  the  past  two  years  illustrates 
that  the  Rule  provides  investors  and  the 
marketplace  with  protectiaos  against 
predatory  short  selling  compare^le  to 
Rule  lOa-1.  the  NASD  beUeves  the 
competitive  disadvantages  highhghted 
by  the  Commission  woidd  become 
severe  if  the  NASD's  short  sale  rule 
were  not  permanently  approved.  In 
particular,  without  permanent  approval 
of  the  NASD's  short  sale  rule,  Nasdaq 
could  potentially  loose  issuers  lo  other 
marketplaces  simply  because  those 
markets  have  a  short  sale  rule  in  place 
which  is  very  similar  lo  the  NASD's 
short  sale  rule.  Moreover,  aside  from 
these  serious  (X)mpetitive  cont^ems,  the 
NASD  believes  it  should  be  allovved  lo 
continue  to  implement  a  rule  thai 
afibrds  investors  the  same  protections 
against  abusive  short  selling  activity 
when  trading  NNM  securities  that  they 
receive  when  trading  exclumge-listed 
securities  by  virtue  of  Rule  lOa-l. 

In  this  (xinnection,  even  if  the 
Coirunissitui  were  to  conclude  that  the 


"The  NASD's  short  sale  rule  ia  commonly 
idBTad  10  aa  a  "bid"  teal  because  It  is  acUvalad 
baaed  upon  mov«nanta  in  the  inside  bid  tin 
Nasdaq. 

«a  Rule  lOe-1  is  conunonly  talatTad  to  ea  a  "tick" 
laal  bacauaa  it  ia  acllntad  baaed  oo  movaniasila  ia 
the  laat  sale  prloee  of  sacniitlee. 


>»  See  Short  Sale  Study,  aupni  oola  25. 
■OSes  Short  Sale  Study,  supra  note  2S. 
"See  Securities  Exchange  Act  Release  No.  37302 

Oune  11.  isee),  ei  fk  31574. 

»Sse  SecurlUas  Kw^ienge  Act  Keleaaa  No.  38310 
(Saplerober  29,  less).  SO  FK  527S2. 


"The  NASO  alao  continues  to  beUeve  that  it  is 
appropriate  and  consistent  with  tbe  Act  for  the 
NASD's  sbon  sale  rule  to  exempt  certain  qualified 
market  maltars  while  Rule  Itla-I  does  not  prmrida 
an  exetnptioo  far  exchange  spef;islists  other  than 
the  limited  exasnptlon  ooolalDed  in  Rule  10a~ 
KeKe)  for  specialists  on  regiooal  exchanges. 
Specifically,  the  NASO  beUeves  the  following 
differanc»s  between  the  dealer  and  auction  msrkets 
warrant  the  retention  of  tbe  market  maker 
exemption  horn  the  Rule:  (1)  exchange  speciellsts 
have  a  monopoly  over  tbe  securities  In  wiiidi  they 
trade:  (2 1  deelers  goneiaUy  do  not  heve  an 
informational  advantage  over  other  deelers:  and  (3) 
deelers  do  not  have  the  ability  to  close  their  merkeu 
becauae  of  sudden  volatility  or  an  order  Imbalance. 

>«  Short  Sele  Rule  Approval  Onler.  supm  note  a, 
80  fn(  el  348SI. 
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NASD's  tbort  sale  rule  has  had  no 
impact  on  maifcet  quality,  the  NASD 
beUevss  tha  Commission's  approval  of 
New  York  Stotf  Exchange  ("NYSE"] 
Rule  80A"  illustrates  that  the 
Commission  would  still  have  a 
sufficient  basis  to  approve  the  Rule  on 
a  permanent  basis.  When  NYSE  Rule 
80A  was  proposed,  the  Commission 
received  considerable  adverse  comment 
to  the  efiect  that  there  was  no  casual 
relationship  between  index  arbitrage 
and  market  volatility  and  that  activation 
of  the  rule  during  turbulent  market 
conditions  could  have  disastrous  effects 
on  related  options  and  futiu'es  markets 
and  actually  exacert>ale  market 
volatility.  Despite  these  comments,  the 
Commission  approved  the  proposal  on  a 
one-year  pilot  basis  noting  that  "the 
NYSE  proposal  represents  a  modest 
step,  proposed  on  a  pilot  basis,  to 
attempt  to  address  the  issue  of  nuuket 
volatility."  ^  After  the  one  year  pilot, 
the  NYSE  prepared  a  report  that,  in  the 
SEC's  words,  found  that  "the  standard 
meesures  of  NYSE  market  quality 
appear  largely  uiuiTected  by  Rule  80A 
Specifically,  the  NYSE  Report  indicated 
that:  (1)  quotes  on  the  NYSE  did  not 
widen  after  the  50  D]IA  point  trigger 
was  reached;  and  (2)  the  imposition  of 
Rule  80A  did  not  have  any  negative 
effect  on  price  continuity  and  depth  in 
the  market.''  In  addition,  in  approving 
Rule  80A  on  a  permanent  basis,  the  SEC 
noted  that  the  rule  "represents  a  modest 
but  useful  step  by  the  (ifYSE  to  attempt 
to  address  the  issue  of  market 
volatility,"  »•  that  the  rule  "has  not  been 
disruptive  to  the  marketplace","  and 
that  there  was  a  "lack  of  evidence  of  any 
harmfiU  eSacts  of  Rule  80A."«>  In  sum, 
the  SEC  discussion  of  the  statutory  basis 
for  approval  of  NYSE  Rule  80A  focused 
in  large  part  on  the  fact  that  Rule  80A 
did  not  have  any  adverse  impacts  on 
market  quality  on  the  NYSE  and  that,  as 
a  result,  the  NYSE  should  be  given  the 
latitude  to  take  reasonable  steps  to 
address  excessive  volatility  in  its 
marketplace.  Accordingly,  the  NASD 
believes  the  SEC  should  afford  the 
NASO  the  same  regulatory  flexibility 
that  it  afforded  the  NYSE  and  permit  the 


*>  Rule  BOA  provldM  that  wb«o  th«  Dow  fooea 
lodustrUl  ArangB  docUoM  or  advenca*  by  50 
poJDta  OT  mors,  all  index  afbiliage  ot^an  to  Mil  m 
buy  muat  b«  axacuted  io  a  OMriat  itabUizing 


>*5ee  SacurlUn  Eichxnge  Act  ReleaMi  No.  21282 
(Jul;  30. 1990).  U  (1!  Jlies.  31472  (Ordar 
approving  Rio  Doa.  SR-NYSE-»-5  and  SO-1 1 ). 

"Sm  SacnriUaa  Rn-baima  Act  Ralaaaa  No.  2S«st 
lOdobar  24.  19M).  SS  PR SSaSa  (October  30.  19M) 
(ordai  appnivliig  Bie  SR-NYSS-ai-21)  ("Rnla  aoA 
ApptonlOrdK"). 

"Id.  SSFKalSS9S7. 

-U. 

••M.  9S  FK  at  SSW7-SS. 


NASD  to  permanently  implement  a 

short  sale  rule  reasonably  designed  to 
enhance  the  quality  of  Nasdaq  and 
minimize  the  effects  of  abusive  short 
selling  practices. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(6),  15A(b)(9).  15A(b)(ll).  and 
llA  of  the  Act.  Section  lSA(b)(6) 
reqiiires  that  the  rules  of  a  natioiial 
securities  sssodstion  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
Specifically,  the  NASD  believes  its  short 
sale  rule  is  consistent  with  Section 
lSA(b)(6)  of  the  Act  because  the  Rule  is 
premised  on  the  same  antimanipulation 
and  investor  protection  concerns  that 
underlie  the  SECs  own  short  sale  rule. 
Ride  lOa-1.  In  particular,  as  with  Rule 
lOa-1,  the  NASD's  short  sale  rule 
promotes  just  and  equitable  principles 
of  trade  by  permitting  long  sellers  access 
to  market  pricas  at  any  time,  while 
constraining  the  execution  of  potentially 
abusive  and  manipulative  short  sales  at 
or  below  the  bid  in  a  declining  market. 
In  addition,  as  with  Rule  lOa-1,  the 
NASD's  short  sale  rule  removes 
impediments  to  a  Sree  and  open  market 
for  long  sellers  and  helps  to  assiue 
hquidity  at  bid  prices  (hat  might 
otherwise  be  usurped  by  short  sellers. 
Lastly,  because  the  inunediate 
tienendaries  of  the  Rule  are 
shareholders  of  NNM  companies,  the 
Rule  is  designed  to  protect  investors  and 
the  public  interest.  At  the  same  time, 
given  that  the  NASD's  short  sale  rule 
does  not  constrain  short  sales  in  a 
raising  market  or  prohibit  the  execution 
of  short  sales  in  a  declining  market 
above  bid  prices,  the  NASD  believes  the 
Rule  does  not  diminish  the  important 
pricing  efficiency  and  liquidity  benefits 
that  legitimate  short  selling  activity 
provides. 

Section  15A(b)(9)  provides  that  the 
Association's  rules  may  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  While  the 
NASD's  short  sale  rule  does  impose 
compliance  burdens  on  market 
participants  and  conditions  the 
execution  of  short  sales  in  a  declining 
market,  the  NASD  believes  these 
burdens  and  restrictions  are  necessary 
in  furtherance  of  the  protection  of 
investors  and  the  integrity  of  the  Nasdaq 
market  Specifically,  by  implementing  a 


short  tale  that  is  designed  to  protect 
investors  and  iaiuers  from  predatory 
short  sailing  practices,  reduce  the 
exposure  of  Nasdaq  to  manipulation  and 
extreme  intraday  volatility,  and  afford 
investors  in  Nasdaq  securities  the  same 
protections  against  abusive  short  selling 
that  investors  in  exchange- listed 
securities  presently  receive,  the  NASD 
believes  its  proposal  is  consistent  with 
the  Act  and  that  any  burdens  or 
competition  resulting  from  the  Ride  do 
not  outweigh  the  overall  benefits  to 
investors  that  the  Rule  provides. 

Section  lSA(b)(ll)  empowers  the 
NASD  to  adopt  rules  governing  the  form 
and  content  of  quotations  relating  to 
securities  in  the  Nasdaq  market.  Such 
rules  must  be  designed  to  produce  bir 
and  informative  quotations,  prevent 
fictitious  and  misleading  quotations, 
and  promote  orderly  procedures  for 
collecting  and  distributing  quotations. 
Specifically,  by  minimizing  the  extreme 
intra-day  price  volatility  associated  with 
abusive  short  selling  activity,  the  NASD 
believes  its  short  sale  rule  prevents 
misleading  quotations  and  promotes 
more  orderly  quotation  movements, 
particularly  in  a  declining  market.  In 
addition,  the  NASD  believes  its  primary 
market  maker  standards  provide  an 
incentive  for  market  makers  to  improve 
the  quality  of  their  quotations. 

The  NASD  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  significant  lutional  market  system 
objectives  contained  in  Section  llA  of 
the  Act.  Specifically,  Section 
llA(a)(l)(C)  provides  that  it  is  in  the 
pubUc  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  Eair  and  orderly  markets 
to  assure,  among  other  things,  (i)  the 
economically  efficient  execution  of 
securities  transactions;  (ii)  fair 
competition  among  brokers  and  dealers; 
and  (iii)  the  practicality  of  brokers 
executing  investors  orders  in  the  best 
market.  Specifically,  by  minimizing  the 
destabilizing  infiusnces  of  abusive  short 
selling  activity,  the  NASD  believes  all  of 
these  objectives  will  be  advanced. 
Similarly,  Section  llA(c){l)(F)  assures 
the  "equal  regulation  of  all  markets  for 
qualified  securities  and  all  exchange 
members,  brokers,  and  dealers  eflecting 
transactions  in  such  securities." 
Because  approval  of  the  NASD's 
proposal  would  result  in  equivalent 
short  sale  regulation  in  the  exchange 
and  Na.sdaq  markets,  the  NASD  believes 
its  proposal  is  consistent  with  Section 
llA(c)(l){F). 

In  addition,  the  NASD  notes  that  the 
SEC  cited  the  NASD's  adoption  of  a 
short  sale  rule  as  a  basis  to  question 
whether  its  recently  proposed  Rule  105 
of  Regulation  M  ia  neoeaaary  at  all. 


Specifically,  in  proposing  Rule  lOS, 
which  liberalizes  current  Rule  lOb-21 " 
government  short  sales  in  coimection 
with  a  secondary  ottering,  the  SEC 
stated: 

Since  the  adoption  of  Rule  lOb-21,  several 
additional  regulatory  measures  have  been 
implemanted  that  may  lessen  tlie  effects  of 
short  selling  in  connection  with  an  ofiering. 
These  initiatives,  which  Include  pennitUng 
passive  market  making  during  curings  of 
Nasdaq  securities  and  implementing  a  short 
sale  rule  for  the  Nasdaq  market,  may  reduce 
the  need  (or  Rule  105.  (Footnote  omitted).*' 

The  NASD  believes  it  would  be 
inconsistent  for  the  SEC  to  not 
permanently  approve  the  NASD's  short 
sale  rule  and  yet  approve  another  SEC 
rule  that  liberalizes  current  Rule  lOb-21 
or  eliminate  it  altogether  because  of, 
among  other  things,  the  presence  of  the 
NASD's  short  sale  mie. 

Lastly,  the  NASD  believes  that 
extending  the  effectiveness  of  the  short 
sale  rule  for  an  additional  three-month 
period  while  the  SEC  reviews  the 
NASD's  proposal  for  permanent 
approval  of  the  Rule  would  avoid  the 
confusion  in  the  marketplace  that  would 
result  if  the  Rule  were  to  lapse  for  three 
months  and  then  be  reinstated  later. 
Finally,  the  NASD  believes  that 
extending  the  pilot  period  for  the  short 
sale  Rule  will  help  to  enstuv  that  future 
regulatory  action  taken  with  respect  to 
the  Ride  is  baaed  on  a  greater  knowledge 
and  understanding  of  die  Rule. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

As  discussed  above  in  Section  H.  A., 
the  NASO  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The  NASD 
believes  the  primary  market  makers  of 
all  sizes  to  qualify  as  primary  market 
makers.  Moreover,  it  is  important  to 
note  that  market  makers  that  do  not 
meet  the  standards  ore  still  permiRed  to 
remain  registered  market  makers  in  the 
Nasdaq  system.  In  addition,  without  a 
short  sale  rule  for  the  Nasdaq  market, 
Nasdaq  would  be  adversely  impacted  in 
its  ability  to  compete  for  listing  with 
exchange  maritets. 

C.  Setf-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  RuJe  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 


"  17  CFR  Ma.Ulll-21. 
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in.  Date  of  Effecllveueea  of  the 
Proposad  Rnla  C3uiiga  and  Timing  for 
ConuniisioB  Action 

The  NASD  requests  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(b)(2)  for  approving  that 
part  of  the  proposed  rule  change  that 
requests  a  mree  month  extension  of  the 
pilot  program  for  the  Rule  prior  to  the 
30th  day  after  publication  in  the  Federal 
Register.  With  regard  to  the  request  for 
permanent  approval  of  the  Rule,  within 
35  days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Ragiatar  or  within 
such  longer  period  (i)  as  the 
C>)mmission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (il)  as  to 
which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

!V.  Commission's  Findings  and  Order 
Granting  Partial  Accelerated  Approval 
of  Proposed  Rule  Change 

The  Commission  finds  that  the 
proposal  to  extend  the  short  sale  rule  for 
a  three-month  period  is  consistent  with 
the  Act  and  the  rules  and  regulations 
promulgated  thereimder.  Specifically, 
the  Commission  finds  that  the  propcued 
rule  change  is  consistent  with  Section 
15A(b)(6)  which  requires  that  the  NASD 
rules  be  designed,  among  other  things, 
to  fecilitate  securities  transactions  and 
protect  investors  and  the  public  interest. 
Further,  the  Commission  finds  good 
cause  to  approve  a  temporary  three- 
month  extension  of  short  sale  rule  pilot 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  in  that 
accelerated  approval  will  avoid 
disrupting  the  market  while  the 
Commission  considers  the  NASD's 
request  for  permanent  approval. 

V.  Solicitation  of  Comnientt 

Interested  persons  are  invited  to 
submit  written  data,  vievra,  and 
argumeots  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subaequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nda 
change  that  are  filed  with  the 
commission,  and  all  written 
communications  relating  to  the 
proposed  nde  change  between  the 
Coinmissian  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Onnimaaion's  Public  Refisrence 
Room.  Copies  of  such  filing  %*ill  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  die  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  26, 1996. 

It  is  therefore  ordered,  pursuant  to 
SecUon  19(b)(2)  of  the  Act,  that  the 
portion  of  the  proposed  rule  change 
(SR-NASD-96-30)  providing  a  three- 
month  extension  of  the  NASD's  pilot 
short  ssle  rule  is  approved  until 
November  4, 1996. 

For  the  Cammissioa,  liy  the  Diviiion  of 
Market  Regulation,  pursuant  to  delegated 
autiiority.** 

MutrntS-McFmitmA 
Deputy  Secretary. 
IFR  [>oc.  96-19B36  Filed  8-2-96:  S:45  ami 
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S«n-RaguMoiy  Oit|M<izaaon*;  Nodca 
of  Filing  of  Pitipo— d  Rui*  Chang*  by 
th«  Htm  Yoffc  Stock  Exctiang*,  Inc.; 
noUtlng  to  Aimrxtnmntm  %a  PwcanMa* 
Ontar  Rules  13  and  123AJ0 

July  30, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  28, 1996.  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  widi  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  mle 
change  as  described  in  Items  I,  0,  and 
01  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  S^-Regulalory  Organization'a 
Slatement  of  the  Terms  of  Substance  of 
the  Propoaed  Role  Change 

The  proposed  rule  <:hange  consists  of 
amendments  to  Exchange  Rules  13  and 
123A.3e.  respectively.  The  filing 
proposes  to  emend  Rule  13  to  provide 
that  if  the  percentage  order  is  marked 
"last  sale-cumulative  volume."  then  the 
initial  elected  portion  of  the  percentage 
order  may  be  re-entered  on  the 
specialist's  book  at  the  prices  of 
subsequent  sales,  within  the  overall 
limit  on  the  order.  The  fiUng  also 
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proposes  to  amend  Rule  123A.30  to 
provide  that  a  converted  percentage 
order  retains  its  itatus  on  the  spedalist's 
book  unless  the  transaction  is  eflected 
on  a  higher  bid,  or  a  new  higher  bid  is 
made,  or  the  percentage  order  was  not 
converted  at  its  maximum  limit  price. 

n,  Self-Segulatory  Organizatian's 
Stetement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Knle 
Ckaage 

!n  its  filing  with  the  Commission,  the 
self-regulatory  oiganization  included 
statements  coQceming  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  st 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  sspects  of  such  statements. 

A.  Self-Regulatory  Orgpnixation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

A  perceiilage  order  is  a  limited  price 
order  to  buy  or  sell  fifty  percent  of  the 
volume  of  a  specified  stock  alter  its 
entry.  A  percentage  order  is  essentially 
a  memorandum  entry  left  with  a 
specialist  which  becomes  a  "live"  order 
capable  of  execution  in  one  of  two  ways; 
(i)  all  or  part  of  the  order  can  be 
"elected"  as  a  limit  order  on  the 
specialist's  book  based  on  trades  in  the 
market;  or  (ii)  all  or  part  of  the  order  can 
be  "converted"  into  a  limit  order  to 
make  a  bid  or  offer  or  to  participate 
directly  in  a  trade.  Percentage  orders 
were  first  adopted  in  1972  to  permit 
large  size  orders  to  trade  along  with  the 
trend  of  the  market. 

The  election  process.  Under  the 
election  process,  as  trades  occur  at  the 
percentage  order's  limit  price  or  t)etter, 
an  equal  number  of  shares  of  the 
percentage  order  are  "elected"  and 
become  a  limit  order  on  the  specialist's 
book  at  the  price  of  the  electing  sale. 
Most  percentage  orders  are  entered  as 
"last  sale  percentage  orders,"  meaning 
that  they  may  be  executed  at  the  price 
at  which  they  were  elected,  or  at  a  Ijetter 
price.  These  orders  may  not,  however, 
be  executed  at  an  inferior  price  to  the 
electing  sale  even  if  that  iiiferior  price 
is  still  within  the  limit  price  on  the 
order. 

For  example,  assume  that  the 
specialist  receives  a  last  sale  percentage 
order  to  purchase  5,000  shares  with  a 
limit  price  of  30.  if  a  trade  of  500  shares 
takes  place  at  29Vi,  500  shares  of  the 


percentage  order  would  be  placed  on 
the  apecialist's  book  as  a  liinit  order  at 
29Vi[.  This  order  could  be  executed  at  a 
price  of  29M>  or  lower,  but  could  not  be 
executed  at  a  higher  price,  even  though 
the  limit  price  on  the  percentage  order 
was  30. 

Proposed  change  to  the  election 
process.  The  Exchange  is  propoeing  to 
amend  the  definition  of  laist  sale 
percentage  order,  after  their  initial 
election,  in  Rule  13  to  provide  that  such 
orders  may  be  re-entered  on  the 
specialist's  book  at  the  price  of 
subsequent  transactions,  within  the 
limit  price  on  the  percentage  order,  if 
the  Older  is  marked  "last  ssJe- 
cumulative  volume."  Thus,  in  the 
example  above,  if  there  was  a 
sulMequent  trade  of  500  shares  at  29%, 
500  shares  of  a  percentage  order  marked 
"last  cumulative  volume"  would  be 
elected  on  to  the  specialist's  lxx>k  at 
29%,  and  the  500  shares  previously 
entered  on  to  the  book  at  29'/i  would  be 
canceled  and  reentered  at  29%,  for  a 
total  of  1,IXX)  shares  of  the  percentage 
order  on  the  book  at  2S%.  If  the  order 
were  simply  marked  "last  sale."  it 
would  be  bandied  as  today  under  the 
current  rule. 

The  conversion  process.  The  second 
way  that  a  percentage  order  can  be 
activated  into  a  limit  order  is  through 
the  conversion  process.  Most  percentage 
orders  contain  the  additional  instruction 
"CAP-D."  "CAP"  is  an  acronym 
meaning  "convert  and  parity,"  which 
instructs  the  specialist  that  he  or  she 
may  convert  all  or  a  portion  of  the  order 
into  a  limit  order,  either  to  make  a  bid 
or  offer  or  to  participate  directly  in  a 
trade.  "D"  instructs  the  specialist  that 
the  order  may  he  converted  to 
participate  in  destabilizing  transactions 
as  well  as  stabilizing  transactions.  As  a 
practical  matter,  CAP-4}  orders  are 
viewed  as  a  necessary  adjunct  to  the 
standard  election  procedure  because 
they  allow  tlie  specialist  greater 
flexibiUty  to  match  the  order  with  other 
buying  and  selling  interest  in  the 
market.  CAP-D  orders  are  subject  to  a 
number  of  restrictions  intended  to 
minimize  the  specialist's  discretion  in 
handling  such  orders.' 

One  such  restriction  codified  in  Rule 
123A.30  provides  that  a  percentage 
order  may  be  converted  to  make  a  bid 
or  offer,  but  if  a  higher  bid  (lower  offer) 
is  subsequently  made,  the  converted 
percentage  order  bid  or  offer  is  treated 
as  cancelled,  subject  to  further 
conversion  of  the  order.  This  means  that 


the  bid  or  ofCar  loses  whatever  priority 
it  had  with  respect  to  other  limit  orders 
on  the  specialist's  book. 

For  example,  assume  that  the  market 
is  quoted  20  bid,  offered  at  20>/<,  10,000 
by  10,000,  with  the  bid  at  20 
representing  10,000  shares  of  a 
converted  percentage  order.  Under  the 
currant  rule,  if  the  specialist  than 
receives  an  order  to  buy  5,000  shares  at 
20,  and  an  order  to  buy  200  shares  at 
20%,  when  the  specialist  changes  the 
quoUtim  to  20%-20V.,  200  by  10.000, 
the  converted  percentage  order  bid  of  20 
for  10,000  is  cancelled,  and  the  5,000 
share  order  now  has  priority  on  the 
specialist's  book  at  20.  If  a  transaction 
took  phice  at  20%,  and  the  quotation 
reverted  to  20  bid,  offared  at  2OV4,  the 
percentage  order,  although  it  can  be  re- 
converted to  make  a  bid  at  20,  would 
have  lost  its  priority  on  the  book. 

Proposed  change  to  the  conversion 
process.  The  Exchange  is  proposing  to 
amend  Rule  123A.30  to  allow  the 
converted  percentage  order  to  retain  its 
priority  on  the  book  when  a  higher  bid 
(lower  offer)  is  made.  However,  if  a 
transaction  is  effected  at  that  higher  bid 
(lower  offiar),  and  a  bid  or  offer  is  made 
that  is  higher  (lower)  than  the  price  of 
such  transaction,  the  converted 
percentage  order  would  be  cancelled, 
subject  to  re-convereion.  The  order 
would  not  be  cancelled,  however, 
regardless  of  subsequent  trades  in  the 
market,  if  it  was  converted  at  its 
maximum  limit  price.^ 

The  Exchange  believes  that  these 
amendments  will  fadlitale  the  ability  of 
specialists  to  ensiu^  that  the  elected  and 
converted  portions  of  percentage  orders 
are  executed  along  with  the  trend  of  the 
market. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5) '  That  an 
Exchange  have  rules  that  are  designed  to 
promote  just  and  equitable  prirunples  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and.  in  general,  to  protect 
investors  and  the  public  interest.  This 
proposed  rule  change  will  remove 
impediments  to  and  periect  the 
mechanism  of  a  free  and  open  market  by 
increasing  opportunities  for  percentage 
orders'  participation  in  the  Exchange's 
auction  wherein  the  elei:ted  and 
converted  portions  of  percentage  orders 


an  executable  along  with  the  trend  of 
the  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  conmients  on  the 
proposed  rule  change. 

m.  Dale  of  Efliectiveneaa  of  the 
Propoaad  Rule  Change  and  Timing  for 
Coamiasion  Action 

Within  35  days  of  the  publication  of 
tills  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  of  its  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 

ation  consents,  the  Commission 


■  SmNYSS  Ruls  123A.3a:  SecuriUM  Exdunga 
Acl  Ralraso  No.  24305  (May  22.  1967).  52  FR  2M84 
(Juna  1,  1987)  [ordsr  approving  ajnendment  to  Rule 
t23A.30  peimlltiog  converaion  of  parcsntaca  ortlan 
OD  liaalaMIWng  lick*  undar  cartaln  raatrteUooj). 


iTba  Kxrhange  U  alao  pnipoa4ng  to  amend  Ruia 
123A.30  to  include  a  provision  that  a  apedalist 
must  document  the  status  of  a  convsited  panxntage 
ordof  on  the  specialist's  book  as  a  limit  order  at  tfa« 
price  it  was  convaned. 
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(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-g6- 
16  and  should  be  submitted  by  August 
26. 1996. 


For  tlie  Conunission.  by  the  Division  of 
Market  R^ilstinn,  pursuant  to  deiagatsd 
autiuHity. 

Maigaiei  B.  McFarUnil, 
Deputy  Secretary. 
(PR  Doc.  96-1  »B3S  FUed  8-2-90: 8:45  ami 
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provisions. 
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COMMrrTEEFORTHE 
IMPtEMSfTA'nON  OF  TEXTILE 
AGREEMENTS 

AdJiMtinant  ol  bnporl  Uinils  for  Cartain 
Cotton,  Wool,  ManMada  Ftbur,  SHk 
Bland  and  Ottiar  VagataMa  FIbar 
TaxUlaa  and  Taxtlla  Produda 
Producad  or  Manufacturad  In  Macau 

)uly  30, 1996. 

AOSKY:  (kimmittee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Conunissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  July  31,  1996. 
FOR  FURTHER  INTOflMATWN  CONTACT: 
Helen  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMBITARY  INFORMATION: 

Anthority:  Executive  Order  11651  of  Nterch 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  UriAguay  Itound  Agreements 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted  variously 
for  swing,  carryover  and  re-crediting 
imused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Otegories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  Decemlier  19, 1995).  Also 
see  60  FR  66268.  published  on 
December  21, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  talcen  piusuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


July  30, 1996. 
Gommisstooer  of  Customs, 
Department  of  the  Treasmy.  Washington,  DC 
20128. 

Dear  Commistianer  This  directive 
amends,  but  does  not  cancel,  tile  directive 
issued  to  you  on  DecemlieT  15, 199S,  by  tiie 
Qiairman,  Coounittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fit»r,  silk  blend  and  other 
vegetable  6l)er  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  titiring  the  twelve-month  period 
which  hegfia  on  January  1, 1996  and  exteiuls 
tluough  December  31. 1996. 

Effective  on  July  31, 1996,  you  are  directed 
to  amend  the  directivD  tlated  December  15, 
1995  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Itotmd  Agreements  Act  and  the  Uruguay 
Roimd  Agreement  on  Textiles  and  Qothing: 


CaleBory 

Until' 

Levels  in  Group  1 

313 - — 

2.959.342  square  me- 

ters. 

314 

1,223.775  square  me- 

ters. 

315 

1,929,494  square  me- 

ters. 

333a34/33S«33/ 

248.718  dozen,  of 

834A35. 

which  not  more  man 

129,162  dozen  shal 

be  m  Categories 

333a3S/833«3S. 

SSeiBM 

58,951  dozen. 

338 

320,184  dozen. 

339 

1.341,138  dozen. 

340 

303,065  dozen. 

341 

206.188  dozen. 

342 

93.278  dozen. 

346 

62.499  dozen. 

347/348/847 

757,868  dozen. 

35<V850 

68,578  dozen. 

351/851  

70.'743  dozen. 

369-OBS9-C2  

356,944  Idtograms. 

3Se-V» 

129,063  Wtograms. 

633«34«35 

566,257  dozen. 

638«39«38 

1.659,998  dozen. 

640 

127,609  dozen. 

641/840 

219,326  dozaa 

642/842 

116,769  dozen. 

64S«46 

299,127  dozen. 

647«48 

551,431  dozen. 

656-S* 

137.169  Idiogwns. 

GmjQit 

40CM69,  as  a  group 

1328,982  square  me- 

ters equivalent. 

Sublevel  in  Group  M 

446/446 _- 

84,030  dozen. 

■  The  Bmils  have  not  t>een  atjjusted  to  ao- 
oount  tor  any  impoRs  exported  alter  Oecember 
31,  1995. 
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3G0-C:  onty  HTS  numbers 
6103.422026,  6103.49J>I»4.  e104.8^10^0. 
6104.69 JOtO.  6114.20.0048,  «1  I4.20il0e2, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211J2.0010.  6211J2.002S  and 

6211.42i)010;  Calcgny  669-0:  onty  HTS 
ntantare  6103.^0066.  6103.43.2020. 
6103.4X202S,  6103.48.2000,  6103.48.8036, 
6104.63.1020,  6104.63.1030,  610448.1000, 
6104.69.8014.  6114J0.3044,  6114.30.3064, 
e203.4X20ia  6203432080.  6203.48.1010, 
6203.48.1080,  6204.63.1S10,  6204.68.1010. 
62iai0.9010,  6211.33.0010,  6211.33.0017 
and  6211.43.0010. 

'Citagon    36e-V:    only    HTS    numlMra 
6103.192030.   6103.19^030,   6104.12.0040. 

6104.19 J040.  6ii02aiae2,  6iia2ai024, 

6110202030,  611020.2036,  611080^044, 
6110209046,  6201.922010  6202222020, 
620119.1030,  6203.192030.  6204.122040, 
6204.192040,  621 122.007D,  8211.422070. 
-'Calagoiy  668-3:  only  HTS  nunban 
6112212010  6112.31.0020,  8112.412010. 
6112.412020.  6112.41.0030,  611^412040, 
6211.11.1010  6211.11.1020,  6211.12.1010, 
6211.12.1020 

The  CommUtee  far  the  Implemeatitioii  of 
Textile  Agreemente  hu  detanninad  that 
tbeee  actioas  &11  within  the  faieign  a&Jn 
exception  to  the  nilemakingptovtriopa  of  5 
U2.C  5S3(aXl). 

Sincecely, 
Troy  H.  Oibb. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agfeements. 
(FR  Doc8e-ig777  Filed  6-2-96;  8:45  ami 


EatebHalNnant  of  a  New  Export  Visa 
AffanganMfit  and  Cat  UflcaUon 
Ra^uifanianla  for  Certain  Cotton,  Wool 
and  MaivMeda  Fiber  TaxWa  Produda 
Produced  or  Uanufadufed  In 
Hondmas  Correction 

July  30, 1996. 

In  the  letter  lo  the  Commissioner  of 
Customs  published  in  the  Federal 
■egiater  on  July  23,  1996  (61  FR  38236), 
column  3,  line  B,  change  ")uly  IS,  1996" 
to  "August  1. 1006." 
TrayRCrU. 

Chairman,  Committee  for  the  bnphinentation 
of  Textile  Affeementa 
IFR  Doc.  96-19778  Filed  S-2-96;  g:4S  onl 


DEPARmENT  OF  TRANSPORTATWN 

Aviation  Procaedinga;  Agreemanta 
Fnad  During  the  Week  Ending  706/96 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Nuiiiber  OST-96-1581 
Date  filed:  July  23, 1996 
Parties:  N4embers  of  the  International 

Air  Tranapoct  Aaaodadm 
Subject: 


TC3  Reso/C  0088  dated  May  31. 1996 
TC3  (to/from  US  Territories) 

Resolutions  i^l-OOlaa  1^2-002 
TABLES— TC3  Rates  0002  dated  lune 

25, 1996 
TC23  Reso/C  0223  dated  May  31, 

1006 
TC23  (to/from  US  Territories) 

Resolution  i'-3-002 
TABLES— TC23  Rates  0222  dated  July 
'  9,1096 

Intended  eRective  data:  October  1, 
1906 
Docket  Number:  OST-96-1582 
Date  filed:  July  23, 1996 
Patties:  Mtnnbers  of  the  International 

Air  Transport  Association 
Subject: 
TC12  Reso/C  0929  dated  May  31, 

TC12  Resolutions 
TABLBS— TC12  Rates  0521  dated 
June  21, 1996,  TC12  Rates  0522 
dated  June  21, 1996,  TC12  Rales 
0523  dated  June  28, 1996,  TC12 
Rales  0524  dated  July  2, 1996 
Intended  efiiBctive  date:  October  1, 
1996 
Docket  Number:  OST-06-1 583 
Date  filed:  Ivly  23. 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Sul^ect: 
TC31  Telex  Mail  Vote  816  (ft 

Amendment)  Japan-Hawaii  fares 
1^1— 090k.  1^-3— 091p,  1^2— 090c  t- 

4— 091z 
Intended  eBective  date:  August  1, 
1996 
Docket  Number:  OST-96-1584 
Date  filed:  ]uly  23.  1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
TCI  Telex  Mail  Vote  817 
Canada-Caribbean  Amending 

Resolution 
r-l-051b,  r-3-061b,  i^-5-073i,  r^2- 

041b,  i^-«-070ff 
Intended  effective  date:  August  5, 
1996 
Docket  Number:  OSr-96-1585 
Date  filed:  July  23,  1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
TC2  Telex  Mail  Vote  815 
Within  Afiica  Increase  (5%) 

Resolution 
Amendment  lo  Mail  Vote 
Intended  effective  date:  August  1, 
1996 
Docket  Number:  OST-06-1580 
Dirte^/ed:July24. 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
TC31  Telex  Mail  Vote  818 


Fares  firom  San  Prandsco/Mexico/ 
Caribbean 

Intended  eftsctive  date:  September  1, 
1996 
Docket  Number:  OST-ge-1596 
DWeJ^/ed.- July  26,  1996 
Parties:  Members  of  the  International 

Air  Transport  Assodatioa 
Subject: 

TC3  Telex  Mail  Vote  819 

Colombo-India  fares 

r-l-043a,  r-2-053a,  r-3-063a 

Intended  effective  date:  August  IS, 
1996 
Docket  Number:  OST-96-1597 
Date  filed:  July  26, 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC12  Fares  0509  dated  July  26, 1996 

USUK  Add-on  Amoimts 

Intended  efbctive  data:  October  1, 
1996 

PanlaMi  V.  Twins, 

Chief,  Documentary  Services  Division. 
[FR  Doc  96-19822  Filed  8-2-96;  8:45  ami 


MoMcaofAppllcetlonaforCertlllcalaa 
of  PuMic  Convanlance  and  Neceeelty 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  O  Otirtng  the  Week 
Ending  July  26, 1906 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportstion's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Sa>pe  are  set  forth 
below  for  each  applicaUon.  Following 
the  Answer  period  EXTT  may  process  the 
applicaUon  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-1600 
Date  filed:  July  26, 1996 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  16, 1996 
Description:  Application  of  the  Slate  of 
Alaska,  the  Anchorage  Intematioiul 
Airport  and  the  Fairbanks 
IntBrnational  Airpcnt,  piusuant  to  46 
U.S.C  Sections  4010g(c),  41304(a)', 
and  14  CFR  Section  302  Subparts  D 
and  Q,  petitions  the  Department  of 
Transportation  to  amend  the  Foreign 
Air  Carrier  Permit  and  exemption 
authority  of  all  {breign  carriers 
authorized  to  serve  me  United  States 


lo  enable  them  to  engage  in  expanded 
cargo  transfer  activities  at  the  Alaslca 
International  Airports. 

Docket  Number:  OST-95-716 

Date  filed:  July  24. 1996 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  21, 1996 

Description:  Amendment  Na  1  to  the 
Application  of  Alaska  Airlines,  Inc., 
haraby  amends  its  pending  certificate 
application  to  request:  (1)  certificate 
authority  to  serve  Vancouver,  British 
Coliunbia,  Canada  from  Los  Angeles 
rather  than  San  Diego:  and  (2)  the 
reallocation  of  Alaska's  two  daily 
non-stop  frequencies  to  the  Los 
Angelas-Vancouver  market. 

PaalHtaV.Twi—. 

Chief,  Documentary  Services  DMtion. 

[FR  Doc.  96-19821  FUad  8-2-96;  6:45  ami 
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Deoialon  That  tSerteln  Mowoonfonning 
1994  AMa  Borneo  164  Paaeingir  Care 
Are  ElgMa  for  ImporteUon 

Aoatcv:  National  Highway  Traffic 
Safaty  AdmlnlstraUon  (NHTSA),  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  1994  Alb 
Romeo  164  passenger  cars  are  eligible 
for  importation. 

SIMMIIV:  This  notice  aimounces  the 
decision  by  NHTSA  that  1994  Alfo 
Romeo  164  passenger  cars  manufactured 
befnre  September  1, 1993,  without 
automatic  transmissions,  that  were  not 
ori^nally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards,  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manubctursd  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manubcturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1994 
Alia  Romeo  164),  and  they  are  capable 
of  baUig  readily  altered  to  conform  to 
the  standards. 
IMTB8:  This  dedsion  is  efbctive  August 

ran  FumHER  **oiauTioN  contact. 
George  Entwistle,  Office  of  Vehicle 
Sabty  Compliance.  NHTSA  (202-366- 
5306). 

aUPPlBMMTARY  MFOMMTMN: 

Background 

Under  49  U.S.C  S  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 


National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehide  sabty  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  dedded  that  the  motor 
vehide  is  substantially  similar  to  a 
motor  vehide  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C 
S  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehide  to  be 
compared,  and  is  capable  of  beiiig 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safely 
standards. 

Petitions  for  eligibility  dedsions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
spedfied  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  dose  of  the  comment  period, 
NHTSA  deddes,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehide  is  eligible 
for  importation.  The  agency  then 
publiuies  this  dedsion  in  the  Federal 


Ragider. 

Ciphai 


phardt  &  Associates  of 
a.  New  York 
("Liphardt")(Registared  Importer  R-90- 
004)  petiUonsd  NHTSA  to  dedde 
whether  1994  Alb  Romeo  164  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  January  4. 1996,  (61 
FR  387)  to  afford  an  opportunity  f<w 
public  conunent.  As  stated  in  the  notice 
.of  petition,  the  vehicle  which  Liphardt 
beUeves  is  substantially  similar  is  the 
1994  Alb  Romeo  164  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  Slates  and  certified 
by  its  manufadurer  as  conforming  to  all 
applicable  Federal  motor  vehide  safisty 
standards. 

The  petitioner  claimed  that  it 
carefully  compared  the  nan-  U.S. 
certified  1994  Alfa  Romeo  164  to  its 
U.S.  certified  counterpart,  and  found  the 
two  vehicles  to  be  substantially  similar 
with  rasped  to  compliance  vritfa  most 
Federal  motor  vehide  sabty  standards. 

Spectflcally,  the  petitioner  claimed 
that  the  non-U.S.  certified  1994  Alfa 
Romeo  164  is  identical  to  its  U.S. 
certifisd  counterpart  with  resped  to 
compliance  with  Standard  Nos.  102 
Thuumission  Shift  Lever  Sequence . . . 
.,  103  Defrosting  and  Defogging  Systems, 
104  Windshield  Wiping  and  Washing 
Systems,  lOS  Hydraulic  Brake  Systems, 
106  BraJce  Hoses,  107  Reflecting 


Surfaces,  109  New  Pneumatic  Tires,  111 
Rearriew  Mirrors;  113  Hood  Latch 
Systems,  116  Brake  Fluid,  118  Pkiwer 
Window  Systems;  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact,  202  Haad 
Restraints,  203  Impact  Protection  for  Ae 
Driver  From  the  Steering  Control 
System,  204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seot  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  214  Side  Anpoct 
Protection,  216  Roof  Crush  Hettstonce, 
219  Windshield  Zone  Intrusion,  301 
Fuel  System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Additionaily,  the  petitioner  stated 
that  the  non-U.S.  jcaittiGed  1994  Alb 
Romeo  164  oompDas  with  the  Bumper 
SUmdard  found  in  49  CFR  Part  581. 

Petitionar  also  contended  that  the 
vehicle  is  capable  of  being  readily 
altered  lo  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  ConCrals  and 
Displays:  (a)  substitutlan  of  appropriate 
symbols  on  the  brake  failure,  parking 
brake,  and  seal  t>elt  warning  temps;  (b) 
inslalUtion  of  a  U.S.-model . 
speedometer. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-  model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkera: 

(b)  instaUation  of  U.S.-  model  taillamps: 

(c)  instaUaUcm  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  instaUation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  in  the 
steering  lock  electrical  drcuit. 

Standard  No.  115  Vehicle 
Identification  Number:  instalUtion  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Prxitection:  instalUtion  of  a  seat  belt 
warning  buzzer.  The  petitioner  stated 
that  the  vehicle  is  equipped  with  an  air 
bag  and  knee  bolster  that  have  identical 
part  numbers  to  those  found  on  its  U.S.- 
oertified  coimtsrpart 

One  comment  was  receivad  in 
response  to  the  notice  of  the  petition, 
from  Fiat  Auto  U.S.A.,  Inc.  (Fiat),  the 
United  States  representative  of  Alfa 
Landa  Industriale,  the  vehicle's 
manufacturer.  In  its  comment,  Fiat 
stated  that  it  has  devoted  a  great  deal  of 
care  in  assuring  that  the  U.S.  certified 
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vecnoD  of  the  1S94  Alb  Romeo  164  U 
manubctured  in  accoidaiice  with  all 
applicable  Federal  motor  vehicle  saiety 
standards.  Fiat  contended  that  it  is  not 
practically  feasible  to  change  the  body 
■tructure  of  this  vehicle  to  comply  with 
U.S.  requirements  for  bumpers,  side 
impact  protection,  fuel  system  integrity, 
and  occupant  crash  protection.  Fiat 
observed  that  these  changes  require  a 
great  deal  of  development  and  testing 
which  are  generally  beyond  the 
capability  and  expertise  of  registered 
importers. 

Fiat  additionally  challenged  the 
petitioner's  claim  that  the  ood-U.S. 
certified  1994  Alfo  Romeo  164  is 
identical  to  its  U.S.  certified  counterpart 
with  raniect  to  compliance  with  certain 
standards.  Contrary  to  the  petitioner's 
claim.  Fiat  stated  that  the  vehicle  does 
not  comply  with  Standard  No.  105 
because  it  lacks  the  required  brake 
warning  light  Fiat  alao  stated  that  the 
vehicle  does  not  comply  with  Standard 
No.  Ill  because  the  required  «»aniing 
statameot  is  not  etched  into  the 
paaaenger's  side  reanriew  minor.  Fiat 
Kuthai  contended  that  automatic 
tmnmiisaion  equipped  versions  of  the 
vehicle  do  not  comply  with  the 
requirement  in  Standard  No.  114  that 
removal  of  the  ignition  "key  be  prevented 
when  the  shift  lever  is  in  any  position 
other  than  "Park." 

Fiat  also  claimed  that  the  air  bag 
systems  installed  in  the  vehicle  have  a 
different  activation  calibration  and  a 
different  driver's  side  knee  bolster  than 
that  of  its  U.S.  certified  counterpart, 
giving  them  difiiBrent  performance 
characteristics.  Fiat  stated  that  the  air 
bag  system  has  been  tested  under 
European  rules  that  permit  the  use  of  a 
restrained  dummy,  but  that  its 
compliance  with  Standard  No.  208  has 
not  been  determined.  Additionally,  Fiat 
claimed  that  the  seat  belt  systems 
installed  in  the  vehicle  are  of  European 
design,  and  do  not  comply  with 
Standard  No.  209.  Fiat  also  stated  that 
child  restraint  features  required  by 
Standard  No.  213  are  missing  from  the 
vehicle's  rear  seets. 

Fiat  observed  that  the  vehicle  has 
diSsrant  door  reinforcements  than  that 
of  its  U.S.  certified  counterpart,  and  that 
its  compliance  with  Slandaird  No.  214 
has  never  been  tested.  Fiat  also  stated 
that  the  vehicle  has  a  different  body 
structure  and  fuel  tank  from  that  of  its 
U.S.  certified  counterpart,  and  that  it 
therefore  does  not  comply  with  the  fuel 
system  integrity  requirements  of 
Standard  No.  301.  Additionally,  Fiat 
contended  that  the  vehicle  is  not 
marked  as  required  by  the  Theft 
Prevention  Standard  in  49  CFR  Part  541. 
Fiat  finally  asserted  that  the  vehicle  has 


not  been  tested  ibr  compliance  with  the 
Bumper  Standard  hi  49  CFR  Part  581. 
Fiat  noted  in  this  regard  that  the  vehicle 
does  not  have  cross  members  and  shock 
absorbers  that  are  found  on  its  U.S. 
certified  counterpart,  nor  does  it  have 
body  structure  reinforcement  to  support 
loading  from  a  U.S.  model  bumper. 

NHTSA  accorded  Liphardt  an 
opportunity  to  respond  to  Fiat's 
comments.  In  its  response,  Liphardt 
stated  that  the  petition  addressed  the 
need  for  a  brake  warning  Ught  as  part  of 
the  modifications  that  would  be  made  to 
conform  the  vehicle  to  Standard  No. 
101.  With  respect  to  the  Standard  111 
compliance  issue  raised  by  Fiat, 
Liphardt  stated  that  the  vehicle  is 
equipped  with  a  passenger  side 
rearview  mirror  that  has  the  same  part 
number  as  the  component  fbimd  on  the 
vehicle's  U.S.  certified  counterpart 
Liphardt  also  stated  that  the 
requirements  in  Standard  No.  114  for 
automatic  transmission  equipped 
vehicles  do  not  apply  to  the  vehicle  it 
seeks  to  import.  Liphardt  further  stated 
that  the  vehicle  is  equipped  with  seat 
belts,  and  with  an  air  bag,  sensor,  and 
knee  bolster  that  have  part  numbers 
identical  to  those  of  the  components 
found  on  the  vehicle's  U.S.  certified 
counterpart.  Liphardt  stated  that  the 
Standard  No.  213  compliance  issue 
raised  by  Fiat  involving  the  absence  of 
child  restraint  features  is  satisfied  by 
virtue  of  the  fact  that  the  vehicle  is 
equipped  with  identical  seat  belts  and 
seat  oelt  anchorages  as  those  found  on 
its  U.S.  certified  counterpart.  Likewise, 
Liphardt  asserted  that  because  the 
vehicle  has  identical  doors,  fuel  system, 
and  bumpers  to  those  found  on  its  U.S. 
certified  counterpart,  the  Standard  No. 
214,  Standard  No.  301,  and  Bumper 
Standard  compliance  issues  raised  by 
Fiat  are  not  relevant.  With  respect  to  the 
Theft  Prevention  Standard  issue  raised 
by  Fiat,  Liphardt  stated  that  the 
necessary  markings  will  be  placed  on 
the  vehicle  prior  to  importation. 

NHTSA  has  reviewed  each  of  the 
issues  that  Fiat  has  raised  regarding 
Liphardt's  petition.  NHTSA  believes 
that  Liphardt's  responses  adequately 
address  each  of  those  issues.  NHTSA 
further  notes  that  the  modifications 
described  by  Liphardt  have  been 
performed  with  relative  ease  on 
thousands  of  nonconforming  vehicles 
imported  over  the  years,  and  would  not 
preclude  the  non-US.  certified  1994 
Alfii  Romeo  164  from  being  found 
"capable  of  being  readily  altered  to 
comply  with  applicable  motor  vehicle 
safetykandards." 

NHTSA  has  accordingly  decided  to 
grant  the  petition.  However,  in  view  of 
Liphardt's  statement  that  the  Standard 


No.  114  conplianca  issue  raised  by  Fiat 
is  inapplicable  to  the  vehicle  that  it 
seeks  to  import  because  that  vehicle  is 
not  equipped  with  an  automatic 
transmission,  only  vehicles  without 
automatic  transmissions  will  be  eligible 
for  importation  under  this  dedsioo. 
Moreover,  because  Fiat  did  not  import 
any  1994  Alb  Romeo  164  passenger  can 
after  September  1, 1993,  the  date  on 
which  automatic  restraints  became 
required  for  both  front  outboard  seating 
positions,  only  vehicles  manubctured 
before  that  dale  will  be  eligible  for 
importation  under  this  decision. 

Vehicle  EUgibility  Number  fiir  Subject 
Vehicki 

The  importer  of  a  vehicle  admisaible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibiUty 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-156  is  the 
vehicle  eligibihty  number  assigned  to 
vehicles  adimisaible  under  this  decision. 

Fiaal  Dadaian 

Accordingly,  on  the  basis  of  the 
foregoing,  NTTTSA  hereby  decides  that  a 
1994  Alfa  Romeo  164  manubctured 
before  September  1, 1993,  without  an 
automatic  transmission,  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
sabty  standards,  is  substantially  similar 
to  a  1994  Alfa  Romeo  164  originally 
manufactured  before  September  1, 1093, 
writhout  an  automatic  transmission,  for 
importation  into  and  sale  in  the  United 
States  ond  certified  under  49  U.S.C. 
§  30115,  and  is  capable  of  being  readily 
altered  to  conform  to  all  applicable 
Federal  motor  vehicle  saiety  standards. 

AnOoritr:  49  U.S.C  30141(aXlMA)  and 
(b)(1):  49  CFR  593.8;  delegalioni  of  authority 
at  49CFR  I.SO  and  S01.8. 

Issued  on:  July  30, 1996. 
MaiilyaBe  Jaoafea, 

Director,  Office  of  Vehicle  Safety  Compliaitce. 
IFR  Doc  96-19823  Filed  8-2-«6: 8:45  ami 
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Surlac*  Tranaponatlon  Board  > 
(STB  Finance  Oaeta«  Na  32*60] 

R-tL  CofliiMn  RaNroad  Company^ 
Waaiam  Ohio  Una-A(M|ulaltion 
ExampUaiv-iJnaa  of  CorwoHdalad  RaV 
Cofpofatlon 

R.).  Carman  Railroad  Company/ 
Western  Ohio  Line  (R]CW),  a  Class  III 


rail  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  rail  lines  of  Consolidated  Rail 
Corporation  in  Darke  County,  OH. 
extending  between:  (1)  Milepost  151.3, 
at  Ansonia,  and  milepost  160.64,  at 
Greenville;  (2)  milepost  95.00  and 
milepost  94.46,  in  Meekers;  and  (3) 
milepost  92.30  and  milepost  06.45,  in 
Greenville,  a  total  distance  of 
approximately  14.03.  RJCW  will  operate 
theproperty. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  July  31 ,  1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32950,  must  be  filed  with 
the  Surfoce  TransporUtion  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  NW., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Kevin  M.  Sheys,  Oppenheimer  Wolff 
&  Donnelly,  1020  Nineteenth  Street, 
NW.,  Suite  400,  Washington,  DC  20036. 
Telephone:  (202)  293-6300, 

Decided:  |uly  30, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  taffies  of  PttKeedings. 
Veraon  A.  WUUaiu. 


Secretary. 

IFR  Doc  96-19834  FUsd  8-2-96;  8:4S  am] 


(STB  Doelial  Na  AB-478XI 

Naw  HampaMra  and  Varmont  Railroad 
Company— Abandonmant  Examption— 
In  Cooa  and  GraHon  Countiea,  NH 

New  Hampshire  and  Vermont 
Railroad  Company  (NHVT)  has  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  to  disconUnue  service 
over  approximately  38.2  miles  of 
railroad  between  milepost  149.4  (Station 
1302+00  on  Val.  Sec.  24.21,  in  Gorham, 
and  milepost  130.5  (Station  314+60  on 
VaL  Sec.  24.2),  in  Waumbek  Junction 


(JeffiBrson),  and  between  milepoat  113.0 
(Station  995+66  on  Val.  Sec.  22),  in 
Littleton,  and  milepost  93.7  (Station 
4944+35  on  Val.  Sec  21),  in  Woodsville, 
in  Coos  and  Grafton  Counties,  NH. 

NHVT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  yeara:  (2)  any  overhead  trafGc  on 
the  line  can  be  rerouted:  (3)  no  formal 
^mplaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  C^ourt  or 
has  been  decided  in  favor  of 
complainant  within  the  2-yeer  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  U-K 

1105.8  (historic  reports),  49  CTR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  H52.SO(d)(l)  (notice  to 
governmental  agencies)  have  been  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
A/M/idonment — Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  efCactive  on 
September  4, 1996,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),'  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29*  must 
be  filed  by  August  15, 1996.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  August  26, 1996,  with:  Office 
of  the  Secretary,  Case  Control  Branch, 
Surface  Transportation  Board,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  Bled  with  the 
Board  should  tw  sent  to  applicant's 


■  IIm  EX  TanninMion  Act  of  19S9.  Pub.  L.  No. 
UH-aa.  toe  Stat.  soa,  wfaich  wu  siuctad  DO 
nwmhnr  29,  1995.  uid  took  sflact  on  lanuiry  1, 
tees,  aboliAhed  Uw  tntantate  Conunaraa 


CaauniMiOD  and  tnosfiatTfld  certain  functiooa  to  Ilia 
Sur&ca  Transpoitatian  Boeit]  (Board).  This  nolica 
ralates  to  functiooa  tlial  ara  sab}«ct  to  Board 
Juriadiction  pursuant  to  49  U.S.C  10902. 

'  The  ICC  Tennination  Act  of  1995.  Pub.  L  No. 
104-Ba,  1f>9  Sut.  803.  which  waa  enacted  on 
December  29,  1995,  and  took  effect  on  January  1, 
1996.  aboliahfid  the  lolerstate  CommertB 
Conunisaion  and  tranaferred  certain  functiooa  to  tile 
Surface  Tranaportation  Board  (Board).  Thii  notice 
relates  to  fuDCtiuni  that  are  subiect  10  the  Board's 
Juriadidion  pursuant  to  40  U.S.C  1090}. 


repreaantativa:  David  H.  Anderson,  288 
Littleton  Road,  Suite  21,  Westibrd,  MA 
01886. 

If  the  verified  noti(»  contains  blae  or 
misleading  information,  the  exemption 
is  void  oh  initio. 

NHVT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resourcea.  Tbe 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  9, 1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  321S, 
Surface  Transportation  Board. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  dedsiim. 

Decided:  July  29, 1996. 

By  tliB -Board.  David  M.  Konedmik. 
Diiector.  Office  of  ProceediDgs. 
VeraoB  A.  Williams, 
Secntoiy. 
IFR  Doc  96-19833  Piled  8-2-86:  B:4S  ami 


'Tlie  Board  will  grant  a  suy  if  an  infbrnied 
decision  on  environmental  isauas  (whether  raised 
by  a  party  or  by  the  Board'e  Section  of 
Environmental  Analysis  in  its  independent 
inveatigetlon)  cennot  be  made  befote  the 
excmptioo'a  efbctive  date.  See  Exemption  of  Out- 
ofSonrice  BailUan  5  I.CC2d  377  (1949).  Any 
request  for  a  stay  should  be  filed  as  aoon  aa  poasible 
so  tliat  the  Board  may  take  eppiopriale  action  before 
tlie  exemption's  effective  date. 

^SeeExeatfK.  (^  Rail  Abandonment — Offanof 
Finan.  Aaaial..  4  I.CCZd  164  (1967). 

•The  Boerd  will  eccept  l»le.|Ued  trail  uae 
lequeats  so  long  aa  the  abandonment  has  not  been 
cooaummated  and  the  abandoning  railroad  ia 
willing  to  negotiate  an  agreemeoL 


(STB  Oodial  Na  AB-47V  (Sub-N&  IX)] 

PLftW,  Inc,— Abandonmant 
EnampUon    In  Cofciinblana  Oiunty, 
OH  and  Daavar  County,  PA 

PL&W,  hic.  (PLftW)  has  filed  a  notice 
of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  entire  line  of  railroad 
between  milepost  0.0  at  Negley,  in 
Columbiana  County,  OH,  and  the  end  of 
the  Smith's  Ferry  Branch  ot  Smith's 
Ferry,  in  Beaver  County.  PA,  a  distance 
of  9.0  miles.' 

FLAW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
leest  2  yeara;  (2)  there  is  no  overhead 


> The  l(X  TeraUnetion  Act  of  ie«S,  Pub.  L.  No. 
104-SS,  109  Stat.  B03.  which  was  enacted  on 
Deoembet  29, 1995,  and  took  effect  on  Januery  1. 
1996,  ebotiehed  the  Interstate  Commerce 
Commission  and  treoafetTed  certain  functions  to  tlM 
Surges  Tiensportalion  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  the  Boerd'a 
juriadiction  pursuant  to  49  U.S.C  lf)903. 

3  Under  49  CTR  1 1 52.SO(d)(2).  the  railroad  must 
fSle  e  verified  notice  with  the  Board  at  leest  50  days 
before  tbe  abandonment  or  discontinuance  is  to  be 
conaunmiatod.  PLaW's  veriBed  notice  indicated  a 
proposed  consurajnation  date  of  July  31.  1996. 
Because  the  verilied  notice  was  Dot  filed  until  |uly 
IS,  1996,  consummation  should  not  beve  been 
propoeed  to  take  place  prior  to  September  4.  1996. 
fa.aW's  lepieeentetive  has  confunied  that  the 
correct  oooaommation  liata  ia  on  or  alter  September 
4,1996. 
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traffic  OD  the  line;  (3)  no  fonnal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  EKstrict  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CIFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  aqd 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

Where,  as  here,  the  carrier  is 
abandoning  its  entire  line,  the  Board 
does  not  normally  impose  labor 
protection  under  49  U.S.C.  10S05(g) 
unless  the  evidence  indicates  the 
existence  of  a  corporate  affiliate  that 
will:  (l)  Continue  rail  operations;  or  (2) 
realize  significant  benefits  in  addition  to 
being  relieved  of  the  burden  of  deficit 
operations  by  its  affiliated  railroad.  See 
T  and  P  Rwy.—Aband.—in  Shawnee, 
Jefferson,  and  Atchison  Counties,  KS, 
Docket  No.  AB-381 ,  el  al.  (ICC  served 
Apr.  27, 1993).  Because  these  conditions 
do  not  appear  to  exist  here,  employee 
protection  conditions  will  not  be 
imposed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  fiimnri^i) 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  4, 1996,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issvies,'  fonnal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(cK2),<  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29'  muist 
be  filed  by  August  15, 1996.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1 152.28  must 
be  filed  by  August  26, 1996,  with:  Office 
of  the  Secretary.  Case  Control  Branch, 
Surfece  Transportation  Board,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Richard  R  Wilson,  Esq., 


>T1i>  Bond  will  gnnl  a  May  if  an  islonnad 
dedslaa  oo  eDvironniental  Uauas  (wlwthar  raiaad 
by  a  paily  or  by  the  Board's  Saction  of 
SoTiranmeataf  i^oalysis  in  its  independent 
iavaat%8tloa)  cannot  be  made  before  the 
sxaraptioa's  eliBctive  date.  See  Exemption  of  Out- 
ofSenhce  Bail  Lines,  5 1.C.C2d  377  C19S9).  Any 
request  for  a  stay  should  be  filed  as  soon  as  poseible 
ao  that  the  Board  may  take  appropriate  actioo  before 
the  flocemptlon's  effective  date 

^See  Sxem/M.  of  Rati  Abandottntenl—Offen  of 
Finan.  Atritt.,  t  LCC.2d  IM  (1987). 

*Tbe  Board  will  accept  tete-filed  trail  use 
reqoeeu  ao  long  u  the  sbandoiuneol  has  not  bean 
cooBununatad  and  tfae  afaandoolng  raiboad  is 
wflUns  to  nagnliila  an  i 


Vuono  ft  Gray,  2310  Grant  Building, 
Pittsburgh,  PA  15219. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio. 

FLAW  has  filed  an  enviroimiental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  9, 1996. 
Interested  persons  may  obtain  a  cnpy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Surface  Transportation  Board, 
Washington,  EX:  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decilled:  )uly  30,  1996. 

By  the  Boud,  David  M.  Konachaik. 
Director,  Office  of  Ptoceetlings. 
Vkmb  A.  WilUuu, 
Secretary. 

IFR  Doc.  96-19832  Piled  8-2-96;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

■ntsmai  Revenue  Sarvic* 

Propoeed  CoUeedon;  Cominent 
Requeei  for  Notice  210 

*orW0Y:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

S««MARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
andyor  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soUciting  ct^mments  concerning  Notice 
210,  Preparation  Instructions  for  Media 
Label 

DATES:  Written  comments  should  be 
rec»ived  on  or  before  October  4, 1996, 
to  be  assured  of  consideration. 
AOONESaES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FWmCR  MFOMUTMN  CONTACT: 
Requests  far  additional  information  or 


copies  of  the  Information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue  " 
Service,  room  SS69, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

•UPPLBMENTARV  MFOOMATION: 

Tide.'  Preparation  Instructions  for 
Media  Label. 
OMB  Number:  1S45-029S. 
Form  Number  Notice  210. 
Abstract;  Section  6ail(e)(2)(A)  of  the 
Internal  Revenue  Code  requires  certain 
filers  of  information  returns  to  report  oo 
magnetic  media.  Notice  210  instructs 
the  filers  on  how  to  prepare  a  pressure 
sensitive  label  that  is  affixed  to  the 
media  informing  the  IRS  as  to  what  type 
of  information  is  contained  on  the 
media  being  submitted.  This  label  must 
be  attached  to  each  and  every  piece  of 
media  to  identify  8  specific  items 
needed  so  that  the  media  can  be 
processed  by  the  Internal  Revenue 
Service. 

Current  Actions:  The  IRS  media  label. 
Form  5064,  has  been  eliminated.  Filers 
will  prepare  their  own  pressure 
sensitive  label  containing  the  required 
information  specified  in  Notice  210. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  farms,  and  Federal,  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
150,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  12,765. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  .conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  informadon  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  vrill 
be  summarized  and/or  included  in  the 
request  for  OMBappraval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


collection  of  information;  (c)  ways  to 
enhance  the  quahty,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  tec:hnology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Approved:  July  31, 1996. 
Garrick  R.SIiMr, 
IRS  RofMrts  Clearance  Officer. 
(FR  Doc.  96-19869  Filed  B-2-96:  8:45  am) 
■uan  COO*  «i3*-«i-u 


Propoeed  Collection;  Comment 
Raquaet  for  Form  2120 

A(30ICV:  Internal  Revenue  Service  (KS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

HJMMARY:  The  Department  of  the 
Treastiry ,  as  part  of  its  continuing  efibrt 
to  reduce  paperwoik  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agenides  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2120,  Multiple  Support  Declaration. 
DATES:  Written  comments  should  be 
received  on  or  before  October  4, 1996, 
to  be  assured  of  consideradon. 
AOCncaacS:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOn  RJRTHER  MFOfaMTKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 


Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPiaCNTARV  mpomution: 

Title:  Multiple  Support  Declaration. 

OMB  Wumber:  1545-0071. 

Form  Number:  2120. 

Abstract;  A  taxpayer  who  pays  more 
than  10%,  but  less  than  50%,  of  the 
support  for  an  individual  may  claim 
that  individual  as  a  dependent  provided 
the  taxpayer  attaches  declarations  from 
anyone  else  providing  at  least  10% 
support  stating  that  they  will  not  claim 
the  dependent.  This  form  is  used  to 
show  that  the  other  contributora  have 
agreed  not  to  claim  the  individual  as  a 
dependent. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form. 

Type  of  Review:  Extension  of  a 
cunently  approved  collection. 

Affect  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
11,000. 

Estimated  Time  Per  Respondent:  26 
min. 

Estimated  Total  Annual  Burden 
Hours:  4,840. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  coUectian 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 
Approved:  July  29, 1996. 
Garrick  K.SIW0, 
ms  Repotta  C/eoronee  Officer. 
IFR  Doc.  96-19870  Filed  8-2-96;  8:4S  iml 
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UNITED  STATES  BlRiCHMBIT 
CORPORATION 

Sunshine  Act  MeeOng 

AOBtCY:  United  States  Enricfameot 

Corporation  Board  of  Directors. 

TIME  AND  DATE:  8:00  a.m.,  Wednesday. 

August  7, 1996. 

PLACE:  USEC  Corporate  Headquarters, 

6903  RockledgBTJrive.  Bethesda, 

Maryland  20817. 

status:  The  meeting  Mrill  be  closed  to 

the  public. 

mattehs  to  be  CONSIOEDBK 

•  Review  of  commeicial  and  finanrial 
issues  of  the  Corpoiatioo 

•  Procedural  matters 

CONTACT  PERSON  FON  MOKE  MFOnMATtOM: 
Barbara  Arnold  301-564-3354. 

Dated:  July  30. 1996. 
William  H.  TlalMn.  Jr.. 
President  and  Chief  Executive  Officer. 
IFR  Doc  96-19911  Filed  8-1-96;  8:45  ami 
ULUNa  oon  sn>-«-ii 
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Corrections 


FadnllagM* 

Vol.  61,  No.  151 
Monday,  Augiut  5,  1906 


TNa  sacVon  tl  ttw  FEDBML  REGISTER 
contains  adtanal  oonvdions  of  pravtously 
pubiihad  Prasidamial,  Ruto,  Propoaad  Ruto, 
and  KMJce  documents.  Ttiesa  cocrecUons  are 
prapared  by  the  Oflica  of  the  Federal 
Ragiatar.  Agency  prapaiad  conredlons  are 
issued  as  signed  documents  and  appear  In 
Hie  sppropriB<e  document  categories 
iktHMiaaiM. 


"In  the  matter  of  ISP  Intomational  Spare 
Parts  GmbH,  Induitiis  Park,  D,  14974 
Ludwigifelde,  Germany,  Raspondent.". 


DEPARTMENT  OF  COMMERCE 

Buraau  Of  Export  AdmMMrallofv 

Action  Affacdng  Export  PrMlagos;  ISP 
miamational  Spw*  Parts  QmbH;  Orttor 

Coneclion 

In  notice  docvunent  96-15743 
beginning  on  page  31504  in  the  issue  of 
Thursday,  )une  20, 1996,  after  the 
subject  beading  above,  the  following 
inftwmation  should  be  inserted: 


DEPARTMENT  OF  COMMERCE 

Oufu  of  Export  Administration 

Action  Affecting  Export  Privileges 
WoMgang  Nottiackan  Order 

Correction 

In  noUce  document  96-17544 
appearing  on  page  31505  in  the  issue  of 
liiuisday,  Junia  20, 1996,  after  the 
subject  heading  above  the  following 
information  should  be  inserted: 

"ta  the  matter  of  Wql^ang  Nothackar,  c/o 
ISP  International  Spare  Parts  GmbH, 
Industrie  Park.  D,  14974  Ludwigsfelde, 
Germany,  Respondent". 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-23  and  201-24 

[FlRMR  AnMnonisnt  81 
RIN30M-AF32 

Amendment  of  RRMR  Provisions 
Relating  to  OSA's  Role  in  ScrssnIng 
Excess  and  Exchsnga^Sale  Federal 
Information  Processing  (FIP) 
Equipment 

Correction 

In  rule  document  96-18887  appearing 
on  page  39081  in  the  issue  of  Friday, 
July  26, 1996,  make  the  following 
correction: 

On  the  same  page  in  the  third  column 
under  Etbctive  Date:  in  the  first  line 
"August  26, 1996"  should  read  "July  26, 
1996". 


Monday 
August  5,  1996 


Part  II 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  25 

Braked  Roll  Conditions;  Proposed  Rule 
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OEPARTMBIT  OF  TRANSPOflTATION 
rWOmm  AVWIKNI  AOnnnMimiOrl 

14CFIIPart2S 

[DochM  fto.  2SM3:  NoVe*  No.  W-IO) 

Brakad  RoU  CondHioim 

AOBKT:  Fedenl  AviatioD 

Administntian,  DOT. 

ACnOM:  Notice  of  propoced  rulemaldng. 


tupnamttutf  wromKvan 


V:  This  notice  proposes  to 
unend  the  tequitemaQts  for  ll^^u^ing  gear 
hnking  on  transpoit  category  aitplanes 
to  require  that  the  aiiplane  be  deeigned 
to  withstand  main  i^tniinp  gear 
maximum  braking  foitxs  during  ground 
operati<His.  This  action  would  ensure 
that  the  landing  gear  and  fuselage  are 
capable  of  withstanding  the  dynamic 
loads  associated  with  the  maximum 
dynamic  bralSng  condition,  and  would 
also  relieve  a  burden  on  industry  by 
eliminating  differences  between  the 
Federal  Aviation  Regulations  (FAR)  and 
European  Joint  Aviatiim  Requirements 
OAR). 

DATES:  CoDunents  must  be  received  on 
or  before  November  4, 1996. 
AOOMSSES:  Comments  on  this  proposal 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Oiief  Counsel,  Attention:  Rules  Docket 
(AGC-10).  Docket  No.  28643.  800 
Independence  Avenue  SW., 
Washington,  EX:  20591:  or  delivered  in 
triplicate  to:  Room  91 5G,  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
28643.  Comments  may  also  be 
submitted  electronically  to: 
nprmcmlaSmail.hq.faa.gov.  The  official 
docket  may  be  examined  in  Room  915G 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.  In 
addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Office  of  the  Assistant  Chief  Counsel 
(ANM-7),  FAA.  Northwest  Mountain 
Region,  1601  Lind  Avenue  SW.,  Ranton, 
Washington  98055-4056.  Comments  in 
the  information  docket  nuiy  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel  weekdays,  except  Federal 
holidays,  between  7:30  ajn.  and  4:00 
pjn. 

F0«  FURnCR  MFOfMATXM  CONTACT: 
Iven  D.  Coimally,  FAA,  Airfaame  and 
Propulsion  Branch  (ANM-112). 
Transport  Airplane  Directorate,  Airtaaft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Ronton,  Washington  98055-4056: 
telephone  (206)  227-2120. 


Interested  persons  are  invited  to 
paiticipalB  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the 
enviroiunental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposal  contained  in  this  notice  are 
also  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Commenters  should  identify 
the  regulatory  docket  or  notice  number 
and  siUimit  comments  in  triplicate  to 
the  Rules  Docket  address  specified 
above.  All  conunents  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
rulemaking.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments  will 
be  available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  persons.  A  report 
sununarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  conunents  a 
self-addressed,  stsmped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  28643."  The 
postcard  will  be  the  date  stamped  and 
returned  to  the  commentsr. 

AvaiUliUity  of  the  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
stiitable  communicatioiu  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339).  the 
online  Federal  Register  database 
through  GPO  Access  (telephone:  202— 
512-1661),  or  the  FAA's  AvUtion 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  202- 
267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.&a.gov  or 
GPO's  Federal  Register  web  page  at 
http7/www.access.gpo.gov/su_docs  for 
access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking,  ARM-1, 800 
Independence  Avenue  SW., 
Washington.  D.C.  20501.  or  by  calling 
(202)  267-9677.  Conununicatlotu  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 


rulemaking  documents  should  request 
from  the  Office  of  Public  ABaits, 
Attention:  Public  Inquiry  Center,  APA- 
230.  800  Independence  Ave  SW., 
Washington,  DC.  20591 ,  or  by  calling 
(202)  267-3484,  a  copy  of  Advisory 
Circular  No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Backgnmnd 

The  current  14  CFR  part  25 
airworthiness  standards,  $  25.493,  and 
Its  predecessor  rule.  Civil  Air 
Regulations  (CAR)  4b.235(b),  prescribe 
conditions  thst  the  airplane  structtire 
and  landing  gear  must  be  designed  to 
withstand  during  airplane  taxing  with  a 
constant  (steady)  application  of  brakes 
("braked  roll"  condition).  The  taxi 
condition  is  generally  the  most  critical 
condition  regarding  nose  gear  and 
forward  fuselage  loading  during  the 
braking  event,  due  to  the  incrsued 
braking  coefficient  of  friction  at  low 
speeds  and  the  lack  of  lift  on  the  wings 
and  tack  of  aerodynamic  damping.  Both 
rules  treat  the  braked  roll  condition  as 
a  static  equilibritun  condition  that 
accounts  for  the  airplane  weight  and  the 
added  nose  down  force  caused  by 
steady  braking.  Neither  rule  accounts  for 
the  additional  dynamic  loads  on  the 
nose  gear  and  fuselage  caused  by  the 
initial  pitching  motion  of  the  airplane 
due  to  sudden  application  of  main 
landing  gear  brakes.  Adequate  strength 
has  been  achieved  on  existing  airplanes 
by  application  of  other  part  25  design 
requirements  and  by  the  manufacturers' 
need  to  comply  with  the  more  stringent 
British  Qvil  Airworthiness 
Requirements  (BCAR). 

For  many  years  the  BCAR  have 
included  a  dynamic  braking  condition 
that  requires  that  consideration  be  given 
to  the  maximum  likely  combination  of 
dynamic  vertical  reaction  and  sudden 
increase  in  drag  load  that  could  occur 
on  the  nose  gear  as  a  result  of  sudden 
main  gear  braking  while  encountering 
obstacles.  The  BCAR  address  obstacles 
such  as  overruns  onto  semi-prepared 
surfaces  during  rejected  takeoffs, 
running  off  the  edge  then  back  on  to  the 
runway  durii^  avoidaiu»  maneuvers, 
rxmning  over  displaced  or  lowered 
edges  of  runway  paving,  and 
inadvertent  use  of  runways  under 
repair.  In  application  of  the  BCAR 
requirement,  it  was  found  that  U.S. 
designed  airplanes  generally  have  had 
adequate  strength  to  meet  this  conditiot 
without  requiring  any  modifications. 
However,  this  may  not  always  be  the 
case,  especially  if  new  airplane  designs 
are  significantly  different  from  past 
conventional  configurations  in  vertical 
and  longitudinal  mass  distributions  of 


fuisl,  payload,  engine  location,  etc.  As 
the  takeoff  weight  increases  with  respect 
to  lanriing  wei^t,  the  dynamic  braked 
roll  condition  can  become  more  critical 
for  the  noaa  gear  and  fuselage.  Without 
a  specific  dyruunic  braked  roll 
condition,  the  current  braked  roll 
requirements  do  not  guarantee  that  such 
strength  will  always  be  present 

In  1S88,  the  FAA,  in  cooperation  with 
the  JAA  and  other  organizations 
representing  American  and  European 
aerospace  industries,  began  a  process  to 
harmonize  the  airworthiness 
requirements  of  the  United  States  and 
the  airworthiness  requirements  of 
Europe.  The  objective  was  to  achieve 
<x>iffi""n  requinmienta  for  the 
oertificatioD  of  transpoit  airplanes 
without  a  substantive  change  in  the       * 
level  of  safety.  Other  airwoithinaas 
authorizes  such  as  Tranqxnt  Canada 
also  participated  in  tba  process. 

In  1992,  the  harmonization  effort  was 
undertaken  by  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  to 
harmonize  the  loads  requirsrnants.  A 
working  group  of  industry  and 
govenunent  structtiral  loads  specialists 
from  Europe,  the  Untied  States,  and 
Canada  was  chartered  by  notice  in  the 
Federal  Kogiatsr  (58  FR 13819,  March 
15. 1993).  On  June  10, 1994  (58  FR 
30081).  the  Loads  ft  Dynamics 
Harmonization  Working  Group  was 
assigned  the  additional  task  of 
revieiving  and  harmonizing  the  braked 
roll  condition.  That  harmonization 
effort  has  now  progressed  to  the  point 
where  a  specific  proposal  has  been 
developed  by  the  waiting  group, 
adopted  by  the  ARAC.  and 
recommended  to  the  FAA  by  latter 
dated  Novembn  6. 1995. 

Dbcusston 

The  European  Joint  Aviatiao 
Authorities  OAA)  consider  the  BCAR 
braked  roll  condition  too  severe  a 
conditian  to  be  considered  for  an 
airplane  design  requirement.  For 
instance,  it  is  unlikely  that  mavimnm 
braking  will  occur  at  the  same  instant 
the  gear  runs  off  the  runway  or  during 
an  avoidance  maneuver.  Nevertheless, 
the  JAA  has  recognizad  that  suddeii 
application  of  nuin  gear  maximtim 
braking  during  groimd  opetatians  is  a 
likely  event  that  the  airplane  should  be 
able  to  withstaiul;  and  since  October 
1988,  the  European  Joint  Aviation 
Requirements  OAR-25)  have  included  a 
dynamic  bnksd  roll  condition,  whidi 
now  supeiaadas  the  previously  cited 
BCAR  requlmnant. 

The  FAA  agrees  with  the  JAA  that  the 
sudden  application  of  main  gear 
maximiun  braking  force  durirsg  ground 
operations  is  a  lilmly  operational  event 


that  the  airplane  must  be  able  to 
withstand,  and  that  the  BCAR 
requirement  that  combines  high  vertical 
loads  with  extreme  drag  load  is  an 
unrealistic  condition  for  the  nose  gear. 
However,  the  currant  braked  roll 
condition  of  14  CFR  25.493  does  not 
ensure  that  the  nose  landing  gesr  and 
fuselage  structure  are  capable  of 
withstanding  the  loads  developed  from 
sudden  application  of  main  geer 
maximum  brakins  force. 

The  FAA  considers  the  JAR  dynamic 
braked  roll  condition  to  be  a  realistic 
method  to  account  for  dynamic  loads 
that  could  exceed  the  static  load 
requirements  of  $  25.493(b)  on  future 
designs.  The  proposed  rule  would 
amend  the  ciurent  FAR  braked  roll 
conditions,  which  address  only  the 
loads  produced  by  airplane  weight  and 
steady  braking  forces,  to  add  a 
requirement  to  include  the  effects  of 
dynamic  braking.  This  would  account 
for  the  efiiacts  of  airplane  pitch  inertia 
on  the  nose  gear  and  fuselage.  The 
proposed  new  S  25.439(e)  provides  a 
mathematical  expression,  in  terms  of 
airplane  weight,  geometry,  coefficient  of 
friction,  and  dynamic  response  factor, 
that  may  be  used  in  the  absence  of  a 
mote  rational  analysis  to  accoimt  for  the 
dynamic  loads  developed  on  the  nose 
Uniting  gear  during  hard  braking 
conditions.  An  analytical  expression  is 
also  provided  for  the  dynamic  response 
bctor,  f,  that  msy  be  used  if  there  is  no 
data  to  more  accurately  define  this 
parameter.  Regardless  of  the  FAR 
requirements,  the  existiitg  JAR 
requirement  will  be  imposed  on  U.S. 
manufactured  airplanes  seeking 
approval  to  the  JAR.  It  is  therefore 
proposed  to  harmonize  the  FAR  with 
the  JAR  by  incorporating  the  dynamic 
braked  roll  condition  in  the  FAR. 

Since  there  is  no  evidence  to  suggest 
that  the  current  Qeet  of  transport 
category  airplanes  does  not  have 
adequate  strength  to  withstand  the 
proposed  dynamic  braked  roll 
condition,  the  FAA  does  not  consider  it 
necessary  to  apply  this  requirement 
retroactively. 

Regnlatocy  Evaluatiaa  Sanmaiy 

Pnliminaiy  Regulatory  Evaluation, 
Initial  Repilatory  Flexibility 
Determination,  and  Trade  Impact 
Assessment 

Proposed  changes  to  Federal 
ragulatians  must  undergo  several 
economic  analyses.  First  Executive 
Order  12866  directs  that  each  Federal 
ageiicy  shall  propose  or  adopt  a 
regulation  oidy  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 


Second,  the  Regulatory  Flexibility  Att 
of  1980  requires  agencies  to  analyze  the 
economic  effects  of  regulatory  changes 
on  small  entities.  Third,  the  Office  oif 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  ihtetnatianal 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposal: 
(1)  Would  generate  benefits  that  justify 
its  costs:  (2)  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
'Kcacutive  Order  and  is  not 
"significant"  as  defined  in  DOT'S 
Regulatory  Policies  and  Procedures;  (3) 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  and  (4)  would  not  constituts  a 
barrier  to  intematianal  trade.  These 
analyses,  available  in  the  docket,  are 
summarized  below. 

The  proposed  amendment  would 
codify  current  industry  practice  and 
would  not  impose  additional  costs  on 
manufacturers  of  transport  category 
airplanes.  By  conforming  $  25.493  of  the 
FAR  with  §  25.493  of  the  JAR,  the 
proposed  amendment  would  incraase 
harmonization  between  American  and 
European  airworthiness  standards  and 
reduce  duplicate  oertification  costs. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibilify  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Govenunent  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis,  in  whidi 
alternatives  are  considered  and 
evaluated,  if  a  rule  is  expected  to  have 
"a  significant  economic  impact  on  a 
substantial  number  of  small  entities.*' 
FAA  Order  2100.14A,  Regulatory 
Flexibility  Criteria  and  Guidance, 
prescribes  standards  for  complying  with 
RFA  review  requirements  in  FAA 
rulemaking  actions.  The  Order  defines 
"small  entities"  in  terms  of  size 
thresholds,  "significant  economic 
impact"  in  terms  of  atmualizsd  cost 
thresholds,  and  "substantial  number"  as 
a  ntunber  which  is  not  less  than  eleven 
and  which  is  mon  than  one-third  of  the 
small  entities  subject  to  the  proposed  or 
final  rule. 

The  proposed  amendment  would 
affect  manufacturers  of  transport 
category  airplanes  produced  under  new 
type  certificates.  For  airplane 
manufacturers.  Order  2100.14A 
specifies  a  size  threshold  for 
clasaification  as  a  small  entify  as  75  or 
fswer  employees.  Since  no  part  25 
airplane  manufacturer  has  75  or  fewer 
employees,  the  proposed  amendment 
would  not  have  a  significant  economic 


40712  Federal  magtHat  I  Vol  61,  Ng  151  /  Monday,  August  5,  1996  /  Propoaed  Rules 


impact  on  a  substantial  number  of  small 
airplane  manufacturers. 

Intanational  Trade  Impact  Assessment 

The  proposed  amendment  would  not 
ccmstitute  a  barrier  to  international 
trade,  including  the  export  of  American 
airplanes  to  foreign  countries  and  the 
impart  of  foreign  airplanes  into  the 
United  States.  Insteed,  by  harmooizing 
standards  of  the  FAR  with  those  of  the- 
JAR,  it  would  lessen  restraints  on  trade. 

Federalism  Implications 

The  regulation  proposed  heiein 
would  not  have  substantial  direct  eSacts 
on  the  states,  on  the  relationship 
between  the  national  govenunent  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
foderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

iBtemational  Civil  Aviatiaii 
OigmizalkB  (KAO)  and  laint  Aviatkm 
Kegnlatiaoa 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  poUcy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicabia  The  FAA 
has  determined  that  this  proposed  rule 
does  not  conflict  with  any  international 
agreement  of  the  United  States. 

Paperwork  RednctioB  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1990  (44  U.S.C  3501 
et  seq.),  there  are  no  reporting  or 
recordkeeping  requirements  ""'^•H^ 
with  this  proposed  rule. 

ConcIiwiaB 

Because  the  proposed  changes  to  the 
braked  roll  condition  are  not  expected 
to  result  in  substantial  economic  cost, 
the  FAA  has  determined  that  this 
proposed  rule  would  not  be  significant 
under  Executive  Order  12866.  Because 
this  is  an  issue  that  has  not  prompted 
a  great  deal  of  public  coDcani,  the  FAA 


has  determined  that  this  action  is  not 
significant  as  defined  in  Department  of 
Transportation  Regulatory  Policy  and 
procedures  (44  FR 11034,  February  25, 
1979).  bi  addition,  since  there  aie  no 
small  entities  afiacted  hy  this  proposed 
rulemaking,  the  FAA  certifies,  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
that  this  proposed  rule,  if  adopted, 
would  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities.  An 
initial  regulatory  evaluation  of  the 
proposed  rule,  including  a  Regulatory 
Flexibility  Determination  and  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption,  FOn  FURncR  mfomutkm 
CONTACT. 

List  of  Snbiscls  inl4  CFR  Part  2S 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requiremmts. 

The  Proposed  AmendaMiit 

Accordingly,  the  Federal  Aviation 
Administratimi  (FAA)  proposes  to 
amend  14  CFR  part  25  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  2S-AIRWO(m«NESS 
STANDARDS:  TRANSPORT 
CATEGORY  AfflPLANES 

1.  The  authority  dtaUon  for  pari  25 
continues  to  read  as  follows: 

Anihariiy:  49  VS.C.  108(g),  40113, 44701- 
44702. 44704. 

2.  By  amending  $  25.493  by  revising 
paragraph  (c),  and  by  adding  new 
paragraphs  (d)  snd  (e)  to  read  as  follows: 

I28.4U   BrMadraMoondWana. 


(c)  A  drag  reaction  lower  than  that 
prescribed  in  this  section  may  be  used 
if  it  is  substantiated  that  an  effective 
drag  force  of  0.8  times  the  vertical 
reaction  cannot  be  attained  under  any 
likely  loa<Une  condition. 

(d)  An  airplane  equipped  with  a  nose 
gear  must  be  designed  to  withstand  the 
loads  arising  from  the  dynamic  pitching 
motion  of  the  airplane  due  to  sudden 
application  of  maximum  braking  force. 


The  airplane  is  considered  to  be  at 
design  takeoff  weight  with  the  nose  and 
main  gears  in  contact  with  the  groimd, 
and  with  a  steady-state  vertical  load 
bctor  of  1.0.  The  steady-state  nose  gear 
reaction  must  be  combined  with  the 
maximum  iiuaemental  nose  gear 
vertical  reaction  caused  by  the  sudden 
application  of  maximum  braking  force 
as  described  in  paragraphs  (bj  and  (c)  of 
this  section. 

(e)  In  the  absence  of  a  more  rational 
analysis,  the  nose  gear  vertical  reaction 
prescribed  in  paragraph  (d)  of  this 
section  must  be  calculated  accor<ling  to 
the  following  formula: 


A-t-B 


B+- 


f/iAE 


A-t-B-t-/£ 


Where: 

Vn=  Nose  gear  vertical  reaction. 

Wt=  Design  takeoff  weight 

A  =  Horizontal  distance  between  the  c.g. 
of  the  airplane  and  the  nose  wheel. 

B  =  Horizontal  distance  between  the  eg. 
of  the  airplane  and  the  line  joining 
the  centers  of  the  main  wheels. 

E  =  Vertical  height  of  the  eg.  of  the 

airplane  above  the  ground  in  the  1.0 
g  static  condition. 

|i  =  Coefficient  of  friction  of  0.80. 

f  s  Dynamic  response  factor,  2.0  is  to  be 
used  unless  a  lower  bctor  is 
substantiated.  In  the  absence  of 
other  information,  the  dynamic 
response  Cactor  f  may  be  defined  by 
the  equation: 


f  =  l+exp 


Where: 

I  is  the  effective  critical  damping  ratio 
of  the  rigid  body  pitching  anode 
about  the  main  lamiing  gear 
effective  ground  contact  point. 
Issued  m  Washington  DC  on  July  24. 1996. 
>  Yeast, 


Acting  Director,  Aircraft  Certification 

Services. 

(FR  Doc  96-19361  Filed  8-2-96:  8:45  ami 

muMta  ooo(  «is-is-ii 


Monday 
August  5,  1996 


Part  Hi 


Department  of  Labor 

Office  of  the  Secretary 
Wage  and  Hour  Division 

29  CFR  Parts  4  and  5 
41  CFR  Parts  50-201  and  50-206 
Anwndments  to  Federal  Contract  L^txK 
l-aws  by  the  Federal  Acquisition 
Streamlining  Act  of  1994;  Final  Rule 
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DEPARTMENT  OF  LABOR 
OIHm  of  tiM  I 


»CFRPMa4andS 

41  cm  PM  so-aoi  and  so-Ms 

MNniB-AAM 

MiMnonMnw  rWHfW  vOimoi 
LatorUM  by  Th*  Fadanl  AequtaMofi 
SlraaniNnlnQ  Act  of  1M4 

aOBICT:  Wags  uid  Hour  Oivlclaii. 

EmpIoTinant  Standutb  Administndan, 

Libor. 

action:  Final  nils. 

■IMMMIV:  This  nib  mim  nguktiaiu 
on  lubm  SUndaidi  for  Fadenl  Sarvloe 
CootncU  Dtvi^Bacon  ind  Kaklsd  Acts 
Pnvisians  and  Praoeduras,  Genaral 
RagulaticHU  Under  the  Walsh-Haalsy 
Public  Contracts  Act,  and  the  Wabh- 
Haaley  Public  Contracts  Act 
Intaqnelatiaiu  to  incorponte  dianges 
naoaaaitatad  bjr  tfaa  Federal  Acquisition 
Streamlining  Act  of  1994,  whitji  raised 
the  coverage  thnshold  of  the  Contract 
Woifc  Hours  and  Safety  Standards  Act 
(CWHSSA)  to  SlOCOOO  and,  amang 
other  things,  eUminatad  the  elisSidlity 
laquiiaments  of  the  Wabh-HaaiiBy 
PubUc  Contracts  Act  (FCA). 
OMn:  TlMse  regulatory  changes  are 
eBBCllw  on  Sqitanber  4. 1996. 
FOR  RMTHn  MKMUTKM  OOMTACT: 
Rkfaard  M.  Brannan,  Deputy  Dtrector, 
Office  of  Enforcement  Policy,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3506, 200  Constitution 
Avenue,  NW.  WasfaingtcD.  DC  20210. 
(202)  219-8412.  This  is  not  a  toU-&M 

niiiwtmr 

auppLamTART  mfomiation: 


L  P^enraric  ladacUaa  Ad 

tliis  rule  does  not  '•'"*»'"  any  new 
information  collection  requirements  and 
does  not  modify  any  existing 
requirements  contained  in  29  CFR  parts 
4  and  5  and  in  41  CFR  parts  50-201  and 
206.  Thus,  this  rule  f™«t«i"«  no 
reposting  or  recordkaeping  requirements 
subfect  to  the  Pqiervrork  Reduction  Act 
of  1980  (Pub.  L.  96-611). 

n.  Backponnd 

The  Department  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  September  7, 1995  (60  FR 
46553),  inviting  public  comments  on 
propoead  revisions  to  29  CFR  parts  4 
and  5,  and  41  CFR  parts  50-201  and  50- 
206,  to  correspond  to  provisions  of  the 
Federal  Acquisition  Streamlining  Act  of 


1994  (FASA)  (Pub.  L.  103-355, 106  Stot 
3243).  Section  4104(c)  of  FASA 
amended  sections  103  and  107  of  the 
Contract  Work  Hours  an  Safety 
Standards  Act  (CWHSSA),  40  U.S.C  327 
8t  seq,  to  establish  a  threshold  of 
5100,000  or  laore  for  contracts  subject  to 
CWHSSA's  overtime  provisions.  As  a 
result  of  this  new  SlOO ,000  statutoiy 
threshold,  conforming  revisions  wen 
prafwsed  to  S  4.181(bTof  29  CFR  part  4 
and  9S  S.5(b)  and  5.1S(b)  (1)  and  (2)  of 
29  CFR  parts. 

SacUoo  7201  of  FASA  amended  the 
PCA  to:  (1)  Repeal  sw^Uon  1(a)  of  the 
PCA.  wUdi  eliminates  the  requirement 
that  covered  contractors  must  oe  either 
a  "regular  dealer"  or  "manufscturer," ' 
and  to  redesignate  paragraphs  (b),  (c), 
(d)  and  (e)  to  (a),  (b).  (c)  and  (d). 
TenwcUvely;  (2)  subatituts,  in  section 
10(b)  of  the  PCA,  the  tann  "supplier  of 
for  the  terms  "regular  dealer"  and 
"manufKturer";  (3)  strike,  in  section 
10(c)  of  the  PCA,  the  terms  "regular 
dealer"  and  "manufKtnrer";  and  (4) 
add  new  subaecttoos  (a)  and  (b)  to 
section  1 1  of  the  PCA  to  provide  for  the 
Secrslary'a  authority  to  lufine  the  tsrma 
"regular  dealer"  and  "manufiicturer." 

Pursuant  to  theee  statutory 
amendments  to  the  FCA,  the 
Department  proposed  the  following 
modifications  to  41  CFR  parte  50-201 
and  50-206: 

1.  Renumber  SSO-201.1  of  41  CFR 
part  50-201  relating  to  contract 
sttpulsticns  as  $50-201.3: 

2.  Delete  the  paragraph  cunently 
designated  as  $  50-201.1(a)  to  remove 
the  "manufscturer  of  or  regular  dealer 
in"  requirement,  and  ledesignate 
subeequent  peragnphs  of  tUs  section: 

3.  Delete  $  50-201.101  relating  to 
definitions  of  the  terms  "manu&cturer" 
and  "regular  dealer": 

4.  Delete  $50-201.604  relating  to 
partial  administrative  exemptions  from 
the  manufscturer  or  regular  rtnahiT 
requirement:  and 

5.  Delets  the  entire  part  50-206, 
«rtdch  relates  primarily  to  the 
qualifications  of  conlrsctcts  and 
interpretations  of  the  terms 
"manufacturer"  and  "regular  daalar," 
and  iiKorparate  $$  50-206.1  and  50- 
206.2  into  the  general  regulations  at  part 
50-201  as  new  $$50-201.1  and  50- 
201.2,  respectively. 

In  addition,  section  3023  of  FASA 
repealed  10  U.S.C  7299  to  eliminate  the 
applicability  of  the  PCA  to  contrecto  for 
the  construction,  alteration,  furnishing, 
or  equipping  of  naval  vessels.  While  £is 


amendment  required  no  changes  in  the 
regulations,  the  Department  advised 
contracting  agencies  and  contractors 
that  such  contracts  would,  as  a  result,  be 
sub|ect  to  the  Davis-Bacon  Act,  whidi 
applies  to  contracts  in  excess  of  $2,000 
for  the  construction,  alteration,  and/or 
repair,  including  painting  and 
dacorating.  of  a  public  building  or  a 
public  work,  because  marine  vessels 
have  historically  been  regarded  as 
"public  works"  far  purposes  of  the 
fJevis-Bscon  Act 

In  connection  with  the  repeal  of  the 
bidder  eligibility  requirements,  section 
7201(4)  added  a  new  provision  to  the 
PCA  whidi  provided  that  the  Secretary 
of  Labor"*  *  ■  may  (emphasis  added] 
preeolbe  in  ragulations  the  standards 
for  determining  whether  a  contractor  is 
a  manufacturer  of  or  a  regular  dealer  in 
materials,  supplies,  articMa,  or 
equiiment  to  be  manufactured  or  used 
in  the  performance  of  a  contract  entered 
into  by*  •  *  (the  UnUed  States)."  The  . 
new  section  also  provides  Ua  judicial 
review  of  any  legal  question  regsrding 
the  interpretation  of  manufacturer  or 
regular  dealer  as  promulgated  under  this 
new  section.  According  to  the  legislative 
history  of  FASA's  section  7201(b), 
authoriziiig  the  Secretary  of  Labor  to 
defiiM  the  terms  "regular  dealer"  and 
"manufacturer"  was  considared 
appropriate  because  the  terms  have  been 
incmponted  by  reference  into  a  number 
of  other  sututes.  (See  H.R.  Conf.  Rep. 
No.  712, 103d  Cong.,  2d  Sees.  225 
(1994).) 

Because  only  one  statute  was  found 
which  explicitly  incorporates  PCA's 
definition  of  the  term  "manufacturer** 
snd/or  "regular  dealer"  by  reference,* 
the  Department  concluded  that 
maintaining  special  rulas  defining  the 
terms  "manufacturer"  or  "regular 
dealer"  was  not  necessary,  given 
FASA's  repeal  of  the  eligibility 
requiremante:  that  the  tonnar 
definitions  could  be  adapted,  if 
necessary,  by  other  Fednal  agencies; 
and  that  the  farmer  definitiotu  could  be 
uaed  to  reaolve  questions  of  PCA 
ellgMllty  in  contracte  awarded  prior  lo 
the  change  in  applicable  law.  This 
conclusion  was  also  supported  by  the 
fact  that  a  review  of  the  numerous 


1  UndK  111*  FCA  M  nnnidKl.  u  aUflhl*  Mddac 
includ— ■  in  addiliOD  to  «  manufacturv  or  nfukr 
dMlar.  way  mppUw  or  distributor  of  tha  msteriais, 
■opplia*.  Btlcfas,  <x  iqiilimnl  to  bo  manufacbmd 
or  Hippliad  undM  tbo  cootnct 


■Tllil  mum.  IS  U.S.C  S37,  ooncm  contraali^ 
ratbocilT  of  Ibo  amoU  BiulooM  Adminigtntko  and 
lb*  swardins  of  Mjbooiibacu  to  Kmll  boaiDaaia* 
owiud  and  a»tn>U*d  b)r  MKlaUj  and  •oaoomkMily 
illiadiilimail  IndlTldaak.  II  (mridaa  at  IS  U.5.C 
S37M(17)  thai  a  i«»(ianaibU  hmini  coneam  wtf 
ba  tjh*  ■ctaal  mannhmnac  at  piiii  aana  of  tha 
pradocttobaauppliadasdMaooamclor''"  '  ' 
b*  a  ngaiar  daalic,  aa  daOnad  porauam  10  a*ctian 
JSdJ  of  TKl*  41  (popalu);  raknad  to  M  tha  Walib- 
H*alajt  I>nfaUc  Conmcts  Act),  in  tha  pradtKt  to  b* 
aOndthaGonrunant*  ■  ■."  (Saa  15  U.S£. 
asThKirXBXiil).) 
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refsrences  to  the  "manufacturer"  or 
"regular  dealer"  provisions  of  the  PCA 
throughout  the  Code  of  Federal 
Regulations  (CFR)  disclosed  that  they 
wen  only  intended  to  implement  these 
eligibility  requirements  through  the 
prtxnirement  process. 

A  total  of  3  comments  were  received 
in  response  to  the  notice.  Two 
oommeoters  focused  their  remarks  on 
the  repeal  of  10  U.S.C.  7299,  which 
eliminated  the  applicability  of  the  PCA 
to  contracts  for  the  construction, 
alteration,  furnishing,  or  equipping  of 
luval  vessels.  Both  the  Department  of 
Navy  and  Shipbuilders  Council  of 
America  questioned  the  Department's 
interpretation  that,  in  the  absence  of  10 
U.S.C.  7299,  the  Davis^Bacon  Act  would 
apply  to  shipbuilding  and  ship  repair 
contracts.  The  Department  of  Navy  also 
argued  that  the  Congress  intended  to 
implement  a  Department  of  Defense  800 
panel  recommendation  on  acquisition 
reform  which  sought  repeal  of  the  PCA, 
including  repeal  of  10  U.S.C.  7299,  and 
a  companion  amendment  to  the  Davis- 
Bacon  Act  to  make  clear  that  it  was  not 
applicable  to  ship  repair  or  construction 
contracts.  This  commemer  further 
argued  that  the  failure  of  FASA  to 
include  an  amendment  to  the  IDavis- 
Bacon  Act  does  not  alter  Congressional 
intent  To  clarify  the  situation, 
according  to  this  commenter,  the 
Department  of  Navy  expected  10  U.S.C. 
7299  to  be  reinstated  in  the  upcoming 
FY  1996  appropriation  authorization  far 
the  Department  of  Defense.  The  third 
commenter,  the  Honorable  Jan  Meyer. 
Qiair,  Comiaittee  on  Small  Businees, 
U.S.  House  of  Representatives, 
supported  the  Depsrtment's  view  that 
the  ptomulgsUon  of  special  rules 
defining  the  terms  "manufacturer"  or 
"regular  dealer"  was  not  necessary. 
After  review  of  the  comments,  tne 
Department  has  concluded  that  it  is 
appropriate  to  adopt  the  revisions 
proposed  in  the  September  1995 
rulemaking  as  a  filial  rule.  With  respect 
to  commenter  concerns  that  contracts 
for  nsval  vessels,  previously  subject  to 
the  requirements  of  the  PCA,  would  be 
-  subject  to  the  DBA  in  the  absence  of  10 
U.S.C  7299,  the  Department  lacks 
authority  to  provide  for  an  alternative 
result  Marine  vessels  have  historically 
been  regarded  as  "public  works"  for 
purposes  of  the  DBA.^  The  DBA  has 
Bccortlingly  been  applied  to  (»ntracAs 
for  the  construction,  alteration,  or  repair 
of  Federally-owned  or  operated  marine 
vessels  (e.g.,  of  the  U.S.  Army  Corps  of 
Engineen,  National  Oceanic  and 


'SmTmtCoanattyandTtu^Co.y.QamCo^ 
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Atmospheric  Administration,  and 
Maritime  Administration).  Pursuant  to 
10  U.S.C.  7299.  however,  contracts  in 
excess  of  $10,000  calling  for 
construction,  alteration,  furnishing  or 
equipping  of  naval  vessels  (U.S.  Nsvy  or 
U.S.  Coast  Guard)  were  heretofore 
subject  to  PCA.  This  statute  had  the 
effect  of  removing  Navy  and  Coast 
Guard  vessels  from  DBA  coverage.  The 
repeal  of  10  U.S.C  7299,  however, 
caused  the  provisions  of  DBA  to  become 
applicable  lo  Navy  and  Coast  Guard 
vessels  as  with  all  other  Federally- 
owned  or  operated  marine  vessels. 
Although  this  may  have  been  an 
unintended  consequence  of  the  passage 
of  FASA,  the  question  of  DBA  coverage 
is  clear.  Thus,  contracts  involving  U.S. 
Navy  or  U.S.  Coast  Guard  vessels,  as  for 
all  other  U.S.  Government  marine 
vessels  historically,  would  also  be 
subject  to  DBA  by  statutory  language  in 
the  absence  of  10  U.S.C.  7299.  hi  any 
case,  however,  this  issue  has  become 
moot  by  the  enactment  of  section  815  of 
the  Fiscal  Year  1996  DOD  Authorization 
Act  (Pub.  L.  104-106;  February  10, 
1996),  which  includes  a  provision 
reinstating  former  10  U.S.C.  7299.  As  a 
result,  each  contract  for  the 
construction,  alteration,  fumishtng  or 
equipping  of  a  naval  vessel  is  once  again 
subject  lo  the  PCA,  unless  the  PresidenJ 
determines  that  this  requirement  is  not 
in  the  interest  of  natiotial  defense. 

Executive  Order  12886/$  202  of  the 
Unfunded  Manilates  Refbna  Ad  of 
1S9S 

This  final  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866,  nor  does  it 
require  a  sectioti  202  statement  imder 
the  Unfunded  Mandates  Reform  Act  of 
1995.  The  revisions  adopted  in  this  rule 
are  technical  in  nature  as  required  by 
statutory  language  in  FASA.  While  the 
new  statutory  threshold  of  5100.000 
under  the  Contract  Work  Houre  and 
Safety  Standards  Act  can  be  expected  to 
reduce  procurement  burdens  on 
purchases  under  5100,000,  contractore 
awarded  such  <x)ntracts  may  continue  to 
be  obligated  to  pay  weekly  overtime 
where  the  requirements  of  the  Fair 
Labor  Standards  Act  (29  U.S.C.  201,  et 
seq.)  apply.  Likewise,  the  repeal  of  the 
"manufacturer"  and  "regulsir  dealer" 
requirements  under  PCA  may  be 
expected  to  increase  competition  for 
certain  supply  contracts:  however,  the 
impact  on  procurement  costs  resulting 
from  an  enlarged  pool  of  eUgible  bidden 
is  not  clearly  apparent,  and  could  be 
piinimal  Accordingly,  these  changes  are 
not  expected  to  result  in  a  rule  that  may: 
(1)  Have  an  aimual  eSect  on  the 
economy  of  SlOO  million  or  more  or 


adversely  aSsct  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
prt>ductivity.  competiUon,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obUgations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
sat  forth  in  Executive  Order  12866  and 
section  202  of  the  Unfunded  Mandate 
Refonn  Act  of  1995.  Therefore,  no 
regulatory  impact  analysis  has  been 
prepared. 

Regnlatory  Flexibility  Act 

The  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  implements  statutory  changes 
enacted  by  FASA,  and  furthers  its 
streamlining  objectives.  The  repeal  of 
the  "manufacturer"  and  "regular 
dealer"  requirements  under  PCA  will 
likely  increase  the  number  of  eligible 
bidders  on  supply  contracts,  many  of 
whom  would  be  small  entities,  which 
would  have  beneficial  effects  consistent 
with  the  purpose  of  the  Regulatory 
Flexibility  Act.  The  elimination  of  PCA 
bidder  requirements  will  also  simplify 
the  processing  of  eligibility  protests  on 
bidder  eligibility  and  will  otherwise 
streamline  the  procurement  prt>ce8s. 
While  these  and  other  benefits  of  tha 
rule  would  be  difficult,  if  not 
impossible,  to  quantify,  the  rule  is  not 
expected  to  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  within  the 
meaning  of  the  Regufatory  Flexibility 
Act  Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

Docninent  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Maria 
Echaveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration.  U.S.  Department  of 
Labor. 

LWafSabiscli 

29  CFR  Part* 

Administrative  practice  and 
procedure.  Employee  benefit  plans, 
Government  contracts.  Investigations, 
Labor.  Law  enforcement.  Minimum 
wages.  Penalties,  Recordkeeping 
requirements.  Reporting  requirements, 
Wages. 
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Administrativs  practice  and 
procsdures.  Goveniment  contracts. 
Investigations,  Labor,  Minimum  wages. 
Penalties.  Recordkeeping  requirements. 
Reporting  requirements,  Wages. 

41  CFR  Parts  50-201  and  50-206 

Administrative  practice  and 
procedures.  Child  Labor,  Government 
contracts,  Goveramenl  procurement. 
Minimum  wages,  Penalties,  Reporting 
and  recordkeeping  requirements.  Wages. 

For  the  reasons  set  forth  above,  29 
cm  Part  4,  29  CFR  Part  5,  CFR  Part  50- 
201,  and  41  CFR  Part  SO-206  an 
amended  as  set  forth  below. 

Signed  at  Wuhingdm,  DC  oa  thb  aoth  day 
of  My.  1996. 
Maria  Eduniie, 
Administrator,  WogB  and  Hour  IHnaoR. 

Accordingly,  the  following  Parts  of 
the  Code  of  Federal  Regulations  are 
amended: 

(a)  Part  4,  Title  29.  Code  of  Federal 
Regulations  (29  CFR  Part  4); 

(b)  Part  5.  Subpart  A,  Title  29,  Code 
of  Federal  Regulations  (29  CFR  Part  5); 

(c)  Part  50-201,  Chapter  SO  of  Title 
41,  Code  of  Federal  Regulations  (41  CFR 
Part  50-201):  and 

(d)  Part  50-206.  Chapter  50  of  Title 
41,  Code  of  Federal  Regulatioas  (41  CFR 
part  50-206],  as  set  forth  below. 

Tttk 


SuMHl*  A— Ofllos  Of  Uw  S«erMMy 

PART  4-lJ(BOR  STANDARDS  FOR 
FEDERAL  SERVICE  CONTRACTS 

1.  Authority  citation  for  part  4  is 
revised  to  reed  as  follows: 

AadMrity:  41  U.S.C  351,  etseq.,  79  Stat. 
1034.  81  amended  in  8e  StaL  7S9.  90  Stat. 
2358;  41  U.S.C.  38  and  39;  5  U  AC  301;  and 
108  SUL  4101(C). 

1 4.111    [Afflwideif] 

2.  In  $  4.181.  paragraph  (b)(1)  is 
revised  to  read  as  follows; 


Act.  However,  employees  rendering 
only  professional  services,  seamen,  and 
as  a  general  rule  those  whose  work  is 
only  clerical  or  supervisory  or 
nonmanual  in  nature,  are  not  deemed 
laborers  or  mechanics  for  purposes  of 
the  Act.  The  wages  of  every  laborer  and 
mechanic  for  performance  of  work  on 
such  contracts  must  include 
compensation  at  a  rate  not  less  than  Wi 
times  the  employees'  basic  rate  of  pay 
for  all  hours  worked  in  any  workweek 
in  excess  of  40.  Exemptions  are 
provided  for  certain  transportation  and 
communications  contracts,  contracts  for 
the  purchase  of  supplies  ordinarily 
available  in  the  open  market,  and  work, 
required  to  be  done  in  accordance  with 
the  provisions  of  the  Walah-Healey  Act. 


PART  5— LABOR  STANDARDS 
PROVISIONS  APPUCABLE  TO 
CONTRACTS  COVERMO  FEDERALLY 
FMANCEO  AND  A8SISTEO 
CONSTRUCTION  (ALSO  LABOR 
STANDARDS  PROVISiONS 
APPLICABLE  TO  NONCONSTRUCTION 
CONTRACTS  SUBJECT  TO  THE 
CONTRACT  WORK  HOURS  AND 
SAFETY  STANDARDS  ACT) 

Subpart  A— Oavla-Baeon  and  Ralatad 
Afta  Proviaiona  and  Procaduraa 

3.  The  authority  citation  for  part  5  is 
revised  to  read  as  follows: 

Authority:  40  U.S.C  276a-17Sa-7:  40 
U.S.C  278c;  40  U.S.C  327-332; 
Rsoiganization  Plan  No.  14  of  1950,  5  U.S.C 
Appendix;  5  U.S.C  301;  29  U.S.C  259;  108 
StaL  4104(c);  and  tlie  itatutet  listed  In 
•action  5.1(a)  of  this  part. 

4.  In  $  5.5.  paragraph  (b)  is  revised  to 
read  as  follows: 

fS.5    Comacl protMons and  raMid 


(b)  Contract  Work  Hoars  and  Safety 
Standards  Act.  (1)  The  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  327-332)  applies  generally  to 
(x>vemment  contracts,  including  service 
contracts  in  excess  of  $100,000,  which 
may  require  or  involve  the  employment 
of  laborers  and  mechanics.  Guards, 
watchmen,  and  many  other  classes  of 
service  employees  are  laborers  or 
mechanics  within  the  meaning  of  such 


litis   [AimndadI 

5.  In  S  5.15.  paragraph  (b)  is  amended 
by  removing  paragraphs  (b)(1)  and  (2). 
and  by  redesignating  paragraphs  (b)(3). 
(4).  and  (5)  as  paragraphs  (b)(1),  (2). 
and(3).  respectively. 

TiUs  41— Public  Ca«ractii«  aad  Prapaty 


(b)  Contract  Work  Hours  and  Safety 
Standards  Ad.  The  Agency  Head  shall 
cause  or  require  the  contracting  officer 
to  insert  the  following  clauses  set  forth 
in  paragraphs  (b)(1),  (2),  (3),  and  (4)  of 
this  section  in  foil  in  any  contract  in  an 
amount  in  excess  of  $100,000  and 
subject  to  the  overtime  provisions  of  the 
Contract  Work  Hours  and  Safely 
Standards  Act.  These  clauses  shall  be 
inserted  in  addition  to  the  clauses 
required  by  S  5.5(a)  or  4.6  of  piart  4  of 
this  title.  As  used  in  this  paragraph,  the 
terms  laborers  and  mechanics  include 
watchmen  and  guards. 


CHAFTXR  90— PUBLIC  OONTSACIS, 
OEPAITMENT  OF  LABOK 

PART  50-201— GENERAL 
REOULATIONS 

6.  The  authority  citation  for  part  50- 
201  is  revised  to  read  as  follows: 

Aelhority:  Sac.  4. 49  Stat  2038;  41  U.S.C 
38.  Interpret  or  apply  aea  6. 49  StaL  2038, 
as  amended;  41  U.S.C  40;  108  StaL  7201. 

7.  Sections  50-201.1  and  50-201.2  are 
redesignated  as  $$  50-201.3  and  50- 
201.4.  respectively,  and  paragraph  (a)  of 
the  clause  in  §  50-201.3.  as  newly 
redesignated,  is  removed,  and 
paragraphs  (b)  through  ())  are 
redesignated  as  paragraphs  (a)  through 
(i),  respectively,  and  the  heading  ofme 
clause  is  revised  to  read  as  follows: 

RKPRESBNTATIONS  AND  STIPULATIONS 
PURSUANT  TO  PUBLIC  LAW  846,  74TH 
CONGRESS,  AS  AMENDBD 


160-201.101    [Rsmovedl 

IBO-201.102  ttwough  80-201.100 
[Hedmgnalad  a*  H50-201.101  through 

so-aoi.ioq 

8.  Section  50-2pi.l01  is  removed, 
and  $$50-201.102  through  50-201.106 
are  redesignated  as  $$50-201.101 
through  50-201.105,  respectively. 

fS»-201.aO4    [ftamowd] 

9.  Section  50-201.604  is  removed. 

PART  50-20ft-THE  WALSH4ULEY 
PUBLIC  CONTRACTS  ACT 
INTERPRETATIONS 

H  60-208.1  and  SO-aOU    piadailgnrtitf  at 
60-201.1  and  SO-201.21 

H  60-200.3  and  9O-208J0  through  60- 
206.S8    {Removed] 

10.  In  part  50-206,  $$  50-206.1  and 
5O-206.2  are  redesignated  as  $$  59- 
201.1  and  50-201.2  in  part  50-201, 
respectively,  and  the  remainder  of  part 
50-206  is  removed. 

(PR  Doc.  96-19792  Filed  S-2-96;  8:45  am] 


Faderal  Kociaiar  /  VoL  61.  No.  151  /  Monday.  Auiiust  5.  1996  /  Reader  Aids 


Reader  Aids 


VoL  61.  Na  151 
Monday.  August  5,  1096 


CUSTOMER  SERVICE  AND  INFORMATION 

F«laral  RagMarreoda  o(  Fadaral  ReguMcns 
General  Infonnation,  indexes  and  otiier  finding        202-62^-6227 
aids 


Public  Laws  Update  Services  (numbers. 
For  additional  information 

Praatdanlial  Document* 
Executive  orders  and  proclamations 
The  UnlMd  OlaUa  Qowemmant  Manual 

Electronic  and  on-line  Mivica*  (voice) 
Privacy  Act  Compilation 
TDD  for  the  bearing  impaired 


dates,  etc.) 


823-6M1 
523-6227 


523-4634 

623-31(7 


ELECmONIC  BULLETIN  BOARD 

Free  Electronic  Bulletia  Beard  service  for  Public  Law  numbers. 
Federal  E^egister  finding  aids,  and  list  of  docimwnts  on  public 
inspection.  202-276-0020 

PAX-WHiaUND 

You  may  access  our  FaxOn-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  {Register's 
table  of  contents  are  available  using  this  service.  The  dociunent 
ntmibers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  Ust  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  IXXXIMENT.  Documents  on 
public  Inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street.  N.W.,  Suite  700.  The  FaxOn-Demand 
telephone  nimiber  is:  301-713-6006 

FEDERAL  REGISTER  PAGES  AND  DATES.  AUGUST 

40145-40288 -.  1 

40280-40504 -„.  2 

40605-40716... 5 


CFR  PARTS  AFFECTED  DUHINO  AUGUST 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (L^SA).  which 
lists  parts  and  sections  affected  by  documents  published  sinoa 
the  revision  date  of  each  title. 


OCFR 


2634 

Ch.UV_. 
Ch.  LXVI 



.40145 

...40600 

.40606 

7CFR 
26 

40145 

51... 

.40209 

915 

40290 

920 

.40506 

928 

40146 

932 

40607 

944 

40607 

Praneead 

220 

226 

Rma*: 

..„ _..40481 

40481 

301 

319 

.40354,40361 
._ 40362 

911 

944 



.- 40550 

40550 

8CFR 
Propoead 
3 

IWas: 

40S62 

103 

212 



40552 

40662 

235 

40652 

236 

..40562 

242 

40S52 

287  

292  

292a 

.40652 

40662 

.40652 

aCFR 

94 _.. 

40292 

10  CFR 

Prapoaad 

25 

RulaK 

40866 

95 

4066A 

IS  CFR 

26    

.40293 

212 

40293 

348 

563 

— 40283 

931 

Prapoaad 
935-  ... 

BiilaB: 

40311 

40364 

14  CFR 

39 

.40313,40511 

71 

.40147 

40315,  40316 

95 

40148 

97 

.40150,  40151 

Piepoasd 
25 

Rulis: 

...40710 

39 

40159 

71 

...40365 

IS  CFR 

679 

40481 

...40317 


16  CFR 

1700 - _. 

21  CFR 

73.- 40317 

101 ;40320 


136. 


-.40613 


jM513 


29  CFR 

4 

5 


„40714 
~40714 


1 

5.... 
102. 


.40366 


..40368 


30  CFR 

735 

937 


..40155 
..40155 


936. 


33  CFR 

100 

117 

166 


40513 

.40615 


165. 


.40515 


.40587 


Federal  Reeister  /  Vol.  61.  No.  151  /  Monday.  AuKUSt  S,  1996  /  Reader  Aids 


Ui 


ii  Federal  Ragi»ter  /  Vol  61,  No.  151  /  Monday,  August  5.  1996  /  Raader  Aids 

3SCFR 

IMtB 

^40688 


40  cm 


..40600 


52 : .40616 

81 .40616 

180 .40337. 40338,  40340 

261 40619 

271 .40620 

300 .40623 


52... 
59.... 
281.. 
300.. 


„40591,  40692 

.40161 

.40682 


-.40371 


41CFR 

50-201-. 

50-206- 

201-23.. 


-.40714 
,..40714 
-40708 


201-24.    „.    

rh  am 

40708 

—40624 

42Cnt 

40343 

"P    ,. 

406 

416             _         _ 

40343 

-~.40343 

43Cni  ' 

4_      

-40347 

12 ; ., 

*frfrj 

3600 

—40973 

3810-          __    .   _ 

.40373 

40373 

44CFR 

64 

-..-4062S 

66 

-40627 

67_    _    _. 

40605 

48  cm 

70      .-    _      . 

—-/toast 

im         

—Man 

133 .    _ 

188 

190    

— 40281 

40281 

—40281 

572    

-.-^40630 

47  cm 

1 

20 

40156 

.40348 

63 - 

.-...40631 

73 

.-.  .40156 

PrapentfMH: 

20 

32 

40374 

.40181 

64 

.40161 

48  cm 

1801 „    . 

1802 .    

...-.40633 
.40633 

1803 

.-..40633 

Federal  Register  /  Vol.  61,  No.  151  /  Monday,  August  5.  1996  /  Reader  Aids 


iii 


REMINDERS 

The  Items  in  this  list  were 
ecMoiially  compiled  as  an  aid 
n  Federal  Regislsr  users. 
Inclusion  or  eidusion  from 
this  list  has  no  legal 
signHicance. 

RUl£S  GOINQ  INTO 
EFFECT  TODAY 

AOnCULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapedlon  Oanrtca 
Exponalian  and  importation  o< 
animals  and  animal 
products: 

Horses  from  contagious 
equine  metntis.allected 
cowitiies:  new  testing  and 
treatment  protocols  tor 
mares  and  stallions,  etc: 
pulilished  6-4-96 
ENERGY  DEPARTMENT 
A(kninistrative  procedures  and 
sanctions  and  Hearings  and 
Appeals  Office  procedural 
regulations;  Federal 
regulatory  retorm:  pubished 
7-5-96 
Oil:  and  energy  conservation: 
Administrative  procedures 
and  sanctions:  and  annual 
reports  from  Stales  and 
nonregulated  utilities  on 
ratematdng  progress,  etc.; 
Federal  regulatoiy  retorm: 
piiilished  7.6-96 
ENVIRONMENTAL 
PROTECTION  AQENCV 
Clean  Air  Act 
Add  rain  provisions- 
Direct  sale  elimination  and 
independent  power 
producers  written 
guarantee  program: 
published  6.6-96 
Sis>er1und  program: 
National  oil  and  hazardous 
substances  corrtingency 
plan- 
National  priotities  list 
update:  published  8-5- 
96 
FEDERAL 
COMMUNICATIONS 
COMMKSION 
Common  carrier  services: 
Telecommunications  Act  of 
1996:  implementatian- 
Video  diallone  systems; 
regulatoiy  scheme  for 
future  use:  published  8- 
5-96 
Radn  stations;  table  of 
assignments: 

South  Carolina:  published  7- 
2-96 
FEDERAL  MARITIME 
COMMISSION 
Maritime  caniers  in  foreign 


Agreements  among  ocean 
cannon  carriers: 
information  lorni  and  post- 
effective  reporting 
requirements:  published  8- 
5^ 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  travel: 
Per  diem  tocaiilies; 
maximum  lodging  and 
meal  allowances: 
published  8-5-96 
INTERIOR  DEPARTMENT 
Audits  ot  institutions  of  higher 
education  and  other  non- 
profit institutions;  policy 
danfication;  published  8-5- 
96 
INTERIOR  DEPARTMENT 
National  Partt  Servtce 
National  Park  System: 
Protection  of  wildlife  and 
ottier  values  and 
purposes  on  an  navigable 
waters  wittiin  part< 
l)0undanes,  regardless  of 
ownership  of  submerged 
lands:  published  7-5-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
FAR  supplement  (NFS): 
revision:  published  86-96 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Conflict  of  interests:  putilished 

NUCLEAR  REGULATORY 
COMMISSION 

Environmental  protection; 
domestic  licensing  and 
related  regulatory  functions: 
Nuclear  power  plant 
operating  licenses; 
environmental  review  for 
renewal:  published  6-5-96 

PERSONNEL  MANAGEMENT 

OFFICE 

Political  activities.  Federal 
employees:  1993  Hatch  Act 
Reform  Amerxjments; 
permitted  and  prohibited 
activilies:  published  7-5-96 

TRANSPORTATION 

DEPARTMENT 

Federal  AvtaUon 

AdmlntatiaUon 

Ainwxlhiness  directives: 
de  HavHland;  published  7-2- 

96 
Fokker  published  6-27-96 

TREASURY  DEPARTMENT 


COMMENTS  DUE  NEXT 
WEEK 

AQRKULTURE 
DEPARTMENT 
Agilcultiiral  MaikaUng 
Ssrvtea 

Potatoes  (Irish)  grown  ir>- 
Colorado:  comments  due  by 

6-14-96:  published  7-15- 

96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HaaMi 
Inspection  Ssrvtea 
Plant-related  quarantine. 


promigalion:  various 


Termesaee;  oomnems  due 
by  8-12-66:  pubished  7- 
11-96 


North  American  Free  Trade 
Agreement  (NAFTA): 
Country  of  origin  of  a  good, 

njles  for  determining: 

published  6.6^ 


Com  cyst  nematode; 
comments  due  by  6-15- 
96;  published  7-16-96 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Peanuts;  comments  due  l>y 
8-15-96:  published  7-16- 
96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoaphanc  Admlnlaballon 
Fislwry  consen/abon  and 
management 

Alantic  surf  dam  and  ocean 
quahog:  comments  due 
by  8-13-96:  published  6- 
20-96 
Bering  Sea  and  Alet^ian 
Islands  groundfish; 
comments  due  by  8-15-  . 
96;  published  7-16-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  and  water  programs: 
l\ip,  paper,  and  papeiboard 
industries;  effluent 
imitations  guidelines, 
pretreatment  standards, 
and  new  source 
performance  standards; 
comments  due  by  8-14- 
96;  published  7-15-96 
Air  programs;  fuels  and  fuel 
addHives: 

Health-effects  testing 
requirements  for 
registratton;  minor 
changes;  comments  due 
by  8-12-96;  published  7- 
11-96 
Registration  requirements 
changes,  and  applicability 
to  blenders  of  da|X>sit 
contrd  gasoline  additives: 
comments  due  by  8-12- 
96;  pii)lished  7-11-96 
Air  quality  implementation 
plaris;  appriwal  and 


by  8-1646;  published  7- 
17-96 
Claan  As  Act 
Stato  operating  pemits 
programs- 
Tennessee:  corrimerls 
due  by  8-12-86: 
published  7-11-96 
Hazantous  waste: 
Indian  Trtie's  hazardous 


autttorizalMi  under 
subtitle  C  of  Resource 
Conservation  and 
Recovery  Act  comments 
due  by  8-13-96;  pubiiahed 
6-14-96 
Pesticidss:  tolerances  in  tood, 
animal  feeds,  and  raw 
agricultural  commodMiss: 
CyfUtirin;  comments  due  t>y 
8-16-96;  pubHshed  7-17- 
96 
Glyphosate;  comments  Aie 
by  8-12-96;  pubished  7- 
12-96 
Supeilund  program:         V 
National  oil  and  hazardous 
substances  contingency 
plaf>- 

National  priorities  list 
I4)date:  comments  due 
by  8-14-96;  pubkshad 
7-1 5« 
Natianal  priorities  list 
i4)date;  comments  due 
by  8-16-96;  published 
6-17-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
31.&31.3  GHz  frequency 
bend  designation  to  kical 
muMpoint  disttxition 
services  for  hub-to- 
subscnber  and  subscritief- 
to-hub  transrrissions; 
comments  due  by  8-12- 
96:  published  7-29-96 
Telephone  nuntoer 
portabiily:  cost  recovery; 
comments  due  by  8-16- 
96;  published  7-25-96 
Personal  comnvncatians 
services: 

Commercial  mobile  rado 
services  licensees- 
Geographic  partitioning 
and  spectrum 
disaggregation  ;  mailtet 
entry  berriers 


due  by  8-15^: 
published  7-25-96 


Fsderu  Rsgtetar 
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Radto  tutoim:  Mis  of 


JUnXX  OtPAKmEKT 


Aitaffme;  tuninwNi  dus  by 
8-1246:  puUWiKl  7-a^ 

llmmit,  commems  due  by 
•-12-96:  pubttml  7-2-96 

MfehigBn;  oonvneftt  due  by 
S-12-96;  ptDDstiad  7-8-96 

MsMWt;  oomnanlidu*  by 
S-1^86:  pubMtKl  7-^96 
TdtoomnunicMoni  Act  o( 
imd;  n^ninsraBKin. 

IfMSQiOf^  inlBfslMta 
donwNc  MeilATA 
•aniOM  by  Bat  Opaialkig 
CofnpaniM:  oofnminlB 
dua  by  8-1546;  putaMwd 
7-2946 


svarai 

Raaova  laqunmanM  of 
dapo»»i»y  iraiiluliam 
(RagiMkin  D): 
Tinia 


Eurocunrancy  I 
eK.;  «i«nmai'«i  dua  by  8- 
1646;  piMiiiad  6-17-96 
FEOeiML  TRADE 


MUMyguidw 
JaifMfey,  pfadoua  mtutt, 
and  pawMr  indurtnsa; 
camiiiai^i  dua  by  8-12- 
96;  piUihsd  M046 

INTEnon  D9ARTMSIT 


Land  and  water 
Oiage  Rot;  cartMcale  of 
coRipelency;  Federal 
reguMory  review; 
oonmmtt  due  by  8-16- 
96;  puHMwd  6-17-96 

INTEnOn  DEPARTMBIT 


cSsdoetve;  oonmenls  due 
by  8-13-96:  piMehsd  8- 
14-96 
UBRARV  OF  OONQHEBS 
Capjmi^  Omca,  Ubfwy  o( 


Preoaduree  aid  MntaeK 
Copytl^tf  cWnie;  9^01^ 
regieftlian  of  1 
ConecMon;  commnls  due 
by  8-1546;  pubMied 
6-2646 
PBMONNEL  MANAOafKNT 
OFFICE 

Conao  of  Merael;  eonrmenlt 
due  by  8-1546;  piUWiad 
7-1646 


Domier  miniiei«»  dua  by 
8-1246;  putiMiad  6-11- 
96 

nw  r%lm  MTCfMI,  nIC; 

commeiile  due  by  8-16- 
96;  pubWied  6-1346 

PMue  AircrafI  Ltd.; 
uaunmU  due  by  8-14- 
96;putiMisd6-11-«6 

Roiafloyoe  pic;  conwieite 
due  by  8-1246;  pubMad 
6-1246 

Scfiweizer  Aircnfl  Coip.  e( 
eL;  oofwnenfc  due  1^  8- 
1846;  pUHWwd  6-17-86 


eommenle  due  by  8-12-66; 
pubMnd  7-12-96 
TRAMWflTATION 
O^ARTMDrr 
PiiMBy  Act;  ImplginenMon 
Fadeial  reguMory  re«ts«r; 
can»ii«i«i  due  by  8-12- 
96;  pUMiad  8-11-96 
TfUNSPOflTATION 
D^ARTMEKr 
I  A« 


SpecM  candtkme- 
Agusta  modefs  A108O 
and  A109E  lielca0ere; 
commenla  due  by  8-12- 
96;  pubKhed  6-1346 
Ctaas  D  and  Clan  E 
anpaoe:  connent*  due  by 
6-12-96;  pubtWied  82446 
Claee  E  akipace;  cainniefto 
due  by  8-1246;  pubMwd 
6^446 

TRANapofrrA-noN 

DEPARTMENT 


Wghl-of-way  end  emUronment 
Federal  ngiiakxy  review 
I  of  Impads  to 


Endangered  and  Ihraawiied 


Uoyd^  hedgehog  cadus; 
comnieHa  due  by  8-13- 
96:  pub«shed  6-14-96 


AkpoitK 
Paiiengif  ledMy  ctiargs*; 

coniiie<«i  dua  by  8-18- 

96;  piMMied  5-21-96 
AtamnNnees  dtactves: 
AMu*;  conmenli  due  by  8- 

12-96;  piiiisnad  7-1-96 
ABedglgnel.  Inc.;  cuiiiiieiile 

due  if  8-1446;  pUiiahed 

6-1146 
"Deadi;  coiniiieiila  due  by  8- 

16-96;  pubialied  6-1346 
BonAanSar  oommnls  due 

by  8-16-96:  published  7-8- 

96 


due  by  8-1646; 
published  8-17-96 
TREASURY  DEPARTMENT 


Alcohclic  beverages: 
Denatured  alcohol  and  lum; 
doMxjion  and  uaa; 
Federal  reguMory  review; 
commenls  due  by  8-12- 
96:  published  6-13-96 
Tax-free  alcohol;  dislifaiiiui 
and  use:  comments  dua 
by  8-12-96;  publiahed  8- 
13-96 


VaMtskuMMor 
ocncenkale;  produdkn; 
comniaiai  due  by  8-12- 
96;  publshsd  8-1346 

Piacdceand  procedure:' 

Federal  regiiataiy  review; 
conwnaiai  dua  by  8-12- 
96;  piOMwd  6-1346 

TREASURY  DEPARTMENT 


Income  taxes: 


cemiisiai  dus  by  8-15- 
96;  ptMahed  5-1346 

Procedure  arvl  admMsaaion; 

Domestic  uninmrprwaiad 


comrnaraa  due  by  8-12- 
96;  pubMied  5-1346 

TREASURY  D0ARTMENT 

TnfIR  SupeniMon  Oflloa 

ConMcIs  of  Mareet,  oorparata 
opportunity,  and  hazard 
inauancs;  commenls  due 
by  8-1346;  piMshed  6-14- 
96 

OpttraHorw: 

SubeidMtes  and  equity 
Inveslmsntt.  Fsdartf 
reguMory  review; 
cemmenK  due  by  8-12- 
96;  piiilshed  8-1346 


UST  OF  PUBLIC  LAWS 

Note:  No  public  bNs  wtwh 
have  become  law 'were 
received  by  ttie  Office  of  Itte 
Federal  Register  lor  Inclusion 
in  today's  List  of  Public 
lawa. 

Last  Uat  Aagiiat  1.  ia«8 
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TNa  cheddW.  prepared  by  aie  Ofioe  of  tie  Federal  Register,  is 

pubMied  weeldy.  n  la  ananged  in  the  Older  of  CFR  tittes.  stock 

rumbers,  pricee,  and  revision  dalea. 

An  aatarlalc  (*)  ptaoada*  each  entry  that  has  been  issusd  since  last 

week  and  which  is  now  avalable  for  sale  at  the  Govemmart  PiinDng 

Office. 

A  checkM  of  current  CFR  vokjmes  comprising  a  conflate  CFR  set, 

dso  vpaors  in  the  West  issue  of  the  LSA  (List  of  CFR  Sections 

Aflacla4.  whtoh  is  revised  monthly. 

The  annual  rale  lor  subscnpaon  to  al  revised  voknes  is  $883.00 

domestic  $220.75  addMonal  for  foreign  tnaling. 
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Pending  nominations,  40848-40849 

Natural  ftesources  Conservstlon  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Attoyac  Bayou  Watershed.  TX,  40812 

Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  40864-40865 
Applications,  hearings,  determinations,  etc.: 

Petrotomics  Co.,  40864 

Occupational  Safety  and  Heelth  Administration- 

NI^TICES 
Meetings: 
Construction  Safety  and  Health  Advisory  Committee, 
40863-40864 

Peace  Corps 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  40865 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  40865-40866 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  40866-40867 

Securities  and  Exchange  Commission . 

RULES 

Interpretations  relating  to  financial  reporting  matters: 
Transfers  of  nonmonetary  assets  by  promoters  or 

shareholders;  staff  accounting  bulletin.  40721-40722 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  40867 

Meetings;  Sunshine  Act.  40867 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  40868-40869 
National  Association  of  Seciuities  Dealers,  Inc..  40869- 

40870 
New  York  Stock  Exchange,  Inc.,  40870-40873 
Philadelphia  Stock  Exchange,  Inc.,  40873-40875 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Illinois,  40875 

tadiana.  4087S-40876 

Kentucky,  40876 

North  Carolina,  40876 

Pennsylvania,  40876-40877 

West  Virginia  el  al.,  40877  ^ 
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Sufface  Mining  Beclanrtlon  and  Enlorcaiiisiil  Office 

Ruies 

Permanent  program  and  abandoned  mine  land  reclamatian 
plan  submissions: 
Wynning,  40735-40746 

Surface  Tranaportadon  Boart 
Nonces 

Railroad  opantion,  acquiaition,  construction,  etc.: 
Norfolk  Southern  Railway  Co.,  40880 


5ee  Federal  Aviation  Administratiaa 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administratian 

See  Surface  Transportation  Board 

Tiaasury  Department 

See  Fisral  Service 


Separate  Parte  In  TMa  ieaue 

Parti 

Department  of  Energy,  Energy  EtBaasKy  and  Renewable 
Energy  Office,  40882-40937 

Part  M 

Environmental  Protection  Agency,  40040-40948 


Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  BuHeUn  Board 

Free  EhdroBic  BoUetia  Board  service  for  Public  Law 
numbers,  Faderaf  Kagiater  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Fadarall 

VoL  n.  Ho.  1S2 
"nindiy,  August  6.  1996 


TNs  sadion  01  the  FEDERAL  REGISTER 
contakia  regulalory  doctinanis  having  general 
eVplicabMty  and  legal  eneci.  most  ol  which 
we  keyed  to  and  codlM  In  the  Code  o( 
Federal  Regulations,  which  is  puliished  under 
SO  tittes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  St^erintendent  of  Documents.  Prices  oi 
new  txxjks  are  Isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvlaUon  Admbilslratlon 

14CFRPart71 
[Doetot  No.  8e^CE-12] 

Amwidtnent  to  Class  E  Airspace,  Knob 
Nostar.MO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airepace  area  at  Whiteman  AFB,  Knob 
Noster,  MO.  A  review  of  military 
Standard  Instrument  Approach 
Procedures  (SIAP)  requires  an  increase 
in  the  size  of  controlled  airspace  bom 
6  miles  to  7  miles  in  order  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
at  Whiteman  AFB.  The  eSect  of  this  rule 
is  to  provide  additional  controlled 
airspace  for  aircraft  executing  the  SIAPs 
at  Whiteman  AFB. 
dates:  Effective  date:  December  5, 1996. 

Comment  date:  Comments  must  be 
received  on  or  before  September  20, 
1996. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  Branch,  Air  Traffic  Division, 
Ad-530,  Federal  Aviation 
Administration,  Docket  Number  96- 
ACE-12,  601  East  12th  St.,  Kansas  Qty, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  federal  hoUdays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch,  ACE-530C.  Federal 


Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPFLBBITARY  MFORMATMN:  The  FAA 
has  reviewed  the  controlled  airspace  at 
Whiteman  AFB,  Knob  Noster,  MO.  The 
existing  6-mile  radius  area  is  not 
sufficient  to  contain  IFR  operations  at 
Whiteman  AFB.  The  amendment  to 
Class  E  airspace  at  Knob  Noster,  MO, 
will  provide  additional  controlled 
airspace  to  segregate  aircraft  operating 
under  Visual  Fli^t  Rules  (VFR)  from 
aircraft  operating  imder  Instrument 
Flight  Rules  (IFR)  procedures  while 
arriving  or  departing  the  airport  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  either  drctmmavigate  the  area, 
continue  to  operate  under  VFR  to  and 
from  the  airport,  or  otherwise  comply 
with  IFR  procedures.  Class  E  ainpace 
areas  extending  bom  700  feet  or  more 
above  the  suriace  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C,  dated  August  17. 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  wiU  be 
published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received, 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA   ' 
does  receive  an  adverse  or  negative 
comment  within  the  comment  period,  or 


written  notice  of  intent  to  submit  such 
a  comment,  a  docimient  withdrawing 
the  direct  final  rule  will  be  published  in 
the  Federa  Kagiat«r,  and  a  notice  of 
propoaed  rulemaking  may  be  published 
with  a  new  comment  period. 

Omnnents  Invitad 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
ais  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdra%vn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simmiarizes  each  FAA/public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ACE-12."  The  postcard 
will  be  date  stamped  and  returned  to  the 
comments. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
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impUcatian*  to  wairant  the  ptepantiaD 
of  ■  Federalism  AsaeMmanL 

The  FAA  bu  deteimined  that  thia 
ngulatian  U  noncontroveiiial  and 
lumkely  to  leault  in  advene  or  nagaUTe 
comments.  For  the  leaaons  diaoiaaed  in 
the  praamble,  I  ceitify  that  this 
ragulaUon  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "signiflcanl 
rule"  under  Depaitmant  of 
TtansportatiOD  (DOD  Regulatory 
PoUdas  and  Procedures  (44  FR 11034. 
February  26. 1979);  and  (3)  if 
promulgated,  urill  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
luder  the  criteria  of  the  Regulatory 
FhxibiUtyAcL 

Uai  of  Sabiacis  in  14  cm  Part  71 

Airspace,  Incorporation  by  rebreooe. 
Navigation  (air). 


AdopUoaofthe 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  bllows; 

PAHT71— AMEN060 

1.  The  authority  dtaUon  tot  Part  71 
continues  to  read  as  follows: 


7:49U.S.C  10e(g);  40103,  40113, 

40120;  E.a  10854,  24  FR  9S«S.  3  CFK,  19SS- 
1963  Ccmp.,  p.  310;  14  CFR  1149. 

171.1    lAinsndsdl 

2.  The  incoiporitlon  by  rafarance  in 
14  CFR  71.1  of  Federal  Aviation 
Administntion  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 199S,  and  efiiKtive 
September  16, 1995,  is  amended  as 
follows: 

AziqgrapA0OO5  Qasa  E  ainpatx  anas 
altmUng  upward  from  700 /it  or  mom 
abon  the  saifaca  of  Iha  earth. 


AGS  MO  B  KMb  Nsslv.  MO  llavissdl 

Kaob  Nostsr,  WUlanun  AFB,  MO 
(l«t  38*43'49-  N.,  long.  »3'32'53"  W.) 
Hut  sinpaca  axtaDding  upwrard  from  700 
fMt  above  th«  sur&ce  withia  a  7-mlla  radius 
of  Whitaman  AFB  and  within  1 .8  milaa  sach 
lida  of  tlis  Whilanun  ILS  localizar  south 
couna,  axtaiidiDg  from  the  7-mil«  radios  to 
a.7  milas  louth  of  the  AFB. 


lasuad  in  Kanias  Qty.  MO.  on  July  23, 
1096. 

fadtl-^slNii. 

ActlBg  Manngnr.  Ah- Traffic  DMMioa  Cmtral 

Regfon. 

(FR  Doc  96-20005  FU«i  8-5-96;  8:45  sm) 

■UBM  OOOt  ««»-11-M 


14  era  Put  71 

(DookMNaM-ACB-q 

AnMn*MRt  to  Ctaa  E  Ahaoaea, 
.lA 


MfBKr:  Federal  Aviation 
Admlnistratioa,  DOT. 
ACnOM:  Direct  final  rule:  ooofiimatioD  of 
efiecUve  date. 


:  This  rule  amends  the  Claas  E 
airspace  area  at  Boone  Municipal 
Airport.  Boone,  lA.  The  eSect  of  this 
rule  is  to  provide  additional  controlled 
airspace  for  aircnft  executing  the  new 
Standard  batrument  Approach 
Procedure  (SIAP)  at  Boone  Municipal 
Airport  and  departing  aircraft  to 
transition  into  contrtuled  airspace. 
ffnCnVE  OATK  0901  UTC  August  30, 
1996. 

FOR  FURTHDI MKMMTKM  OOHTACT: 
Kathy  Randolph.  Air  Timffic  Division. 
Operations  Blanch.  ACE-S30C,  Federal 
Aviation  Administration.  601  East  12th 
Street.  Kanaas  Qty,  MO  64016. 
telephone:  (816)  426-^408. 
•UPKamTARV  MFOnMTKM:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Ragiatar  on  June  11, 1996  (61  FR  29472). 
The  FAA  uses  the  direct  final 
nihitnaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
tmless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  efiective  on 
Aug;ust  30. 1996.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  final  rule  will  become 
efiective  on  that  dale. 

Inuad  in  Kansas  City.  MO.  on  July  16. 
1996. 


ir.Lyaw.Ir, 

Managa,  Ah- TrafpcDMMion,Cantral  Region. 
(FR  Doc.  96-20004  FUsd  8-5-96;  8:45  am) 
■LUM  0001  «is-isai 

(DodM  No.  M-ACS-10I 
AfiMndmant  to  CtaM  E  Ahapao*. 


AOBSCr:  Federal  Aviation 
AdministraUoo  (FAA).  DOT. 
ACTION:  ISirect  final  rule:  request  for 
comments. 


Aviation  Administration  haa  developed 
Standard  Inatrumant  Approach 
Procedurea  (SIAP)  baaed  on  the  Non- 
directional  Radio  Beacon  (NOB)  which 
has  made  this  change  necessary.  The 
eSsct  of  this  rule  is  to  provide 
additional  mntroUed  airqiace  tor 
aiicnlk  exwraitlng  the  new  SIAP  at 
Seward  Municipal  Airport. 
CMTIK  Bfbctive  dale:  October  25, 1996. 

Conmient  date:  Comments  must  be 
received  on  or  before  September  6, 
1996. 

>nillWHtl,  Send  coimnents  regarding 
the  rule  in  triplicate  to;  Manager. 
Operatiozu  Branch.  Air  Timffic  Division, 
ACE-530.  Federal  Aviation 
Administntion,  Docket  Ntmiber  96- 
ACE-10, 601  East  12th  ST..  Kansas  Qty, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Aasistant  (3iief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3.-00  pjn.,  Monday  through  Friday, 
except  federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  houn 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FINmCR  MPOmMTION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Operations  Branch,  ACE-S30C.  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City,  MO  64106: 
telephone:  (816)  426-3408. 
CUWieWNTARV  MFORMATION:  The  FAA 
has  developed  Standard  Instrument 
Approach  Pnx»duraa  (SIAP)  utilizing 
the  Non-Directional  Radio  Beacon 
(NDB)  at  Seward  Municipal  Airport. 
Seward.  NE.  The  amendment  to  Class  E 
airspace  at  Seward.  NE.  will  provide 
additional  controlled  airspace  to 
segregate  aircraft  operating  under  Vistial 
Flight  Rules  (VFR)  from  aircraft 
operating  under  Instrument  Flight  Rules 
OFR)  procedures  wdiile  arriving  or 
departing  the  airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to  either 
drctmmavigate  the  area,  continue  to 
operate  under  VFR  to  and  bom  the 
akport.  or  otherwise  comply  with  IFR 
procedures.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  CMer  7400.9C, 
dated  August  17, 1995.  and  eSscttve 
September  16. 199S.  which  is 
incorporated  by  refarence  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequentiy  in  the  order. 


(UMMARV:  This  action  amends  the  Claas      The  Direct  Final  Rule  Pracednre 
E  airspace  area  at  Seward  Municipal  The  FAA  antidpatas  that  this 

Airport.  Seward,  NE.  The  Federal  regulation  will  not  result  in  adverse  or 
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negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controveraial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
Oight  operations  by  designating  an  area 
where  VFR  pilots  may  antidpate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greatpr  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  conmient  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  spedfied  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received, 
confirming  the  date  on  which  the  final 
rule  will  become  effoctive.  if  the  FAA 
does  receive  an  adverse  or  negative 
conmient  within  the  comment  period,  or 
written  notice  of  intent  to  submit  such 
a  comment,  a  document  withdrawing 
the  direct  final  rule  will  be  published  in 
the  Federal  Register,  and  a  notice  of 
proposed  rulemaking  may  be  published 
with  a  new  comment  period. 

CoaaBaBts  Invited 

Although  this  action  is  in  the  form  of 
a  final  ruU  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
conunent  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Conununications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  spedfied  under  the  caption 
AOORESSES.  All  conununications 
received  on  or  before  the  dosing  date 
for  conunents  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effsctiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA/public  contact 
concerned  with  the  sulwtance  of  this 
action  will  be  filed  in  the  Rules  Docket 


Conunenters  wishing  the  F.\A  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stainped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No  96-ACE-lO."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufiident  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
O^er  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
PoUdes  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impad,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act 

List  ofSabiects  in  14  CFR  Part  71 

Ainpace.  Incorporation  by  reference. 
Navigation  (air). 


Paragraph  6005  Oass,  E  airspace  areas 
extet}ding  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AOB  NE  ES  Sewanl.  NE  IKavlaadI 

Seward  Municipal  Airpon.  NE 

(lat  aCSl-SS"  N..  long.  97n»'34''  W.) 
Seward  NDB 

(Lai.  40"51'S4"  N.,  long.  97ni6'22"  W.) 
That  airspace  extending  upward  from  TOO 
feet  abcyve  the  surfeca  witliin  a  8.4.iniie 
radiui  of  Sewaid  Municipal  Airport  and 
within  4  miles  each  side  of  the  166*  iMaring 
btym  the  Seward  hJDB  extending  from  the 
6.4-mile  radius  to  14  milee  southeast  of  the 
NDB  and  4  miles  each  side  of  the  359" 
bearing  from  Seward  NDB  extending  from  the 
6.4-mile  radius  to  13  miles  north  of  the  SDB. 


Adoption  of  the 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 

PAirr  71— AMENDED 

1 .  The  authority  dtation  for  Part  71 
continues  to  read  as  follows: 

AnflMrity:  49  U.S.C  ia6(g];  40103.  40113. 
40120;  E.O.  10854.  24  ITl  9565.  3  CFR,  195»- 
1963  Comp.,  P.  389;  14  CFR  11.69. 

{71.1    [Amamtod) 

2.  The  incoiporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16. 1995,  is  amended  as 
follows; 


Issued  in  Kansas  City,  MO,  on  July  16, 
1996. 


I  J.  Lyons.  Jr., 
Manager,  Air  Traffic  Division  Central  Region. 
lint  Doc.  96-20003  Filed  8-5-96;  8:45  ami 
aaum  ooof  «tt»-is-H 


14  CFR  Part  71 

(Dooical  No.  96-ACE-1 1] 

Amandmant  to  Claaa  E  Alrspaoa,  Sioiu 
Ctty.lA 

AOaiCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Dired  final  rule;  request  for 
comments. 


This  action  amends  the  Class 
E  airspace  area  at  Sioux  Gateway 
Airport,  Sioux  Qty,  lA.  The  Federal 
Aviation  Administration  has  develc^fwd 
Standard  Instrument  Approach 
Procedures  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  and  the  Non- 
directional  I^dio  Beacon  (NDB)  which 
has  made  this  change  necessary.  The 
efied  of  this  rule  is  to  provide 
additional  controlled  airspace  for 
aircraft  executing  the  new  SIAP  at  Sioux 
Gateway  Airport 
DATES:  Efiective  date:  Odober  25, 1996. 

Comment  date:  Comments  must  be 
received  on  or  before  September  6. 
1996. 

AOORESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  Branch,  Air  Traffic  Division, 
ACE-S30,  Federal  Aviation 
Administration,  Docket  Number  96- 
ACE-11.  601  East  12th  St.,  Kansas  City. 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  pjcn.,  Monday  through  Friday, 
except  fedraal  holidays. 
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An  formal  docket  may  also  be 
examined  during  nbnnal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  MFORMATWH  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch.  .\CE-530C.  Federal 
Aviation  Administration.  601  East  12th 
Street,  Kansas  City.  Missouri  64106: 
telephone:  (816)  426-3408. 
WPnfMENTARY  (NFORMATXM:  The  FAA 
has  developed  Standard  Instrument 
Approach  Procedures  (SlAP)  utilizing 
tlw  Global  Positioning  System  (GPS) 
and  the  Non-directional  Radio  Beacon 
(NDB)  at  the  Sioux  Gateway  Airport, 
Sioux  Qty,  lA.  The  amendment  to  Class 
E  airspace  at  Sioux  Qty,  lA,  will 
provide  additional  controlled  airspace 
to  segregate  aircraft  operating  under 
Visual  Flight  Rules  (VFR)  from  aircraft 
operating  under  Instrument  Flight  Rules 
(IFR)  procedures  while  arriving  or 
departing  the  airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to  either 
circumnavigate  the  area,  continue  to 
oporate  under  VFR  to  and  Ctom  the 
airport,  a  otherwise  comply  with  tFR 
procedures.  Clasa  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.90, 
dated  August  17, 1995,  and  eflective 
September  16. 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  £  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Tha  Dtraet  Final  Knle  Procadnra 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieve  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  eOsctive  on  the 
d^  specified  above.  After  tha  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Fadorol 
KagiMv  indicating  that  no  adverse  or 
negative  comments  were  received, 
coofirming  the  date  on  which  the  final 
rule  will  become  eKsctive.  If  the  FAA 


does  receive  an  adverse  or  negative 
comment  within  ihe  comment  period,  or 
written  notice  of  intent  to  submit  such 
a  comment,  a  document  withdrawing 
the  direct  fiiul  rule  will  be  published  in 
the  Federal  Regiater,  and  a  notice  of 
proposed  rulemaking  may  be  published 
with  a  new  comment  period. 

CanuDents  iBTitad 

Although  this  action  is  in  the  fcmn  of 
a  final  nile  and  was  not  preceded  by  a 
notice  of  proposed  ruleioalung, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ACE-ll."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findingi 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Slates,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributian  of  power  and 
respcnsifailities  ■tnnng  the  various 
levels  of  govemmanL  Tberefbra,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufScient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  nnncontrovarsiol  and 


unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  Department  of 
TransportadoQ  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Lia(  of  Subfada  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  tha  AmeBdmenl 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Port  71 
continues  to  read  as  follows: 

Amfaorily:  49  U.S.C  10e(g);  40103,  40113, 
40120;  E.O.  108S4,  24  FR  9S6S,  3  CFR,  19S»- 
1903  Comp.,  p.  389;  14  CFR  11.09.). 

171.1    [Amandadg 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  1 7, 1995,  and  eSsctive 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  ainpace  areas 
extmtding  upward  fivm  700  feet  or  man 
abon  the  sixifatx  of  the  earth. 


ACE  U  ES  Slaax  CUy,  lA  ntavlsadl 

Sioux  Qty.  Sioux  Gateway  Airport,  lA 

(let  42^4'09"  N.,  long.  96*23'04"  W.) 
Sioux  atyVOKTAC 

list  42''20'4O"  N.,  long.  96*19'25"  W.) 
Gateway  NDB 

(UL  42-24'2«"  N.,  long.  96'23'«9-  W.) 
That  airspace  extending  upward  bom  700 
bet  above  me  lurfaca  within  a  7-mUe  radius 
of  Sioux  Galaway  Airport  and  within  3  miles 
••ch  side  of  tha  1 39°  degree  radial  of  the 
Sioux  City  VORTAC  extending  froni  the  7- 
mile  radius  to  17.8  milaa  southeast  of  the 
VORTAC  and  within  3  miles  each  tide  of  the 
319"  radial  of  tha  Sioux  Qty  VORTAC 
extending  from  tlie  7-mU«  radius  to  25.3 
miles  northwest  of  tlia  VORTAC  and  2  miles 
each  sida  of  the  280*  baaiiiig  bom  the  Sioux 
Gateway  Airport  extending  bom  tha  7-mile 
radius  to  9.2  mllsa  north  <rf  the  airport 


ACZ  lA  E4  Sianx  Oly,  lA  Ilariasdl 
Sioux  Oty,  Sioux  Gatevray  Aiipon.  lA 
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(lat.  42"24'09"  N..  long.  96°23'04"  W.) 
Sioux  City  VORTAC 

(lat.  42''20'4O"  N..  long.  96*19'25"  W.) 
Gateway  NDB 

(lat  42°24'29"  N.,  long.  96»2r09"  W.) 

That  airspace  extending  upward  bom  the 
surface  within  2.2  miles  each  side  of  the  140° 
radial  of  the  Sioux  Qty  VORTAC  extending 
bom  the  4.3-mile  radius  of  the  Sioux 
Gateway  Airport  to  5.3  miles  southeast  of  the 
VORTAC  and  2.5  miles  each  side  of  the  170° 
bearing  from  the  Gateway  NDB  extending 
bom  the  4.3-mile  radius  of  the  Sioux 
Gateway  Airport  to  7  miles  south  of  the  NDB. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
•         •         •         •         • 

Issued  hi  Kansas  Qty.  MO,  on  July  16, 
1996. 

Honnaa  J.  Lyons,  Jr.. 

Manager.  Air  Traffic  Division  Central  Region. 
(FR  Doc  96-20002  Filed  8-5-96;  8:45  ami 
BUMQ  COOC  4S1»-l3-ai 


approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 
the  disclosure  requirements  of  the 
Federal  seciuities  laws. 

Dated:  July  31, 1996. 
Margaral  R.  McFariand, 
Deputy  Secreloiy. 


SECUFUTIES  AND  EXCHANGE 
COHMMISSION 

17  CFR  Part  211 

[nelaaaa  No.  SAB  871 

StsTf  Accounting  Bullatin  No.  97 

AOENCY:  Securities  and  Exchange 

Commission. 

ACTK>N:  Publication  of  Staff  Accounting 

BuUeUn. 

SUMMARY:  The  interpretations  in  this 
staff  accoimting  bulletin  express  the 
views  of  the  staff  regarding  the 
inappropriate  application  of  Staff 
Accounting  Bulletin  No.  48,  Tmnsfers  of 
Nonmonetary  Assets  by  Promoters  or 
Shareholders,  to  purchase  business 
combinations  consummated  just  prior  to 
or  concurrent  with  an  hiitial  public 
offering,  and  the  identification  of  an 
accounting  acquirer  in  accordance  with 
APB  Opinion  No.  16,  Business 
Combinations,  for  purchase  business 
combinations  involving  more  than  two 
entities. 

EFFECTIVE  DATE:  July  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Heckler.  Office  of  the  Chief 
Accountant  (202-942-4400),  or  Douglas 
Tanner,  Division  of  Corporation  Finance 
(202-942-2960),  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.'W.,  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission,  nor  are  they  published  as 
bearing  the  Commission's  official 


PART211-{AMENDED] 

Accordingly,  Part  211  of  Title  17  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  Staff  Accounting 
Bulletin  No.  97  to  the  table  found  in 
Subpart  B. 

Staff  Accounting  Bulletin  No.  97 

The  staff  hereby  adds  Item  8  and 
Question  2  to  Item  2  to  Section  A  of 
Topic  2  of  the  Staff  Accounting  Bulletin 
Series.  Item  8  of  Topic  2:A  provides 
guidance  regarding  the  applicability  of 
SAB  No.  48  to  purchase  business 
combinations  just  prior  to  or  concurrent 
with  an  initial  public  offering.  Question 
2  of  Topic  2:A(2)  provides  the  staffs 
views  regarding  the  identification  of  an 
accounting  acquirer  in  a  business 
combination  involving  more  than  two 
entities. 

TOPIC  2:  BUSINESS  COMBINATIONS 


with  APB  Opinion  16  and  its 
interpretations. 2 

Paragraphs  46  through  48  of  APB 
Opinion  16  specify  the  conditions  that 
must  be  met  for  a  business  combination 
to  be  recorded  using  the  pooling-of- 
interests  method  of  accounting,  if  the 
business  combination  fails  to  meet  any 
of  the  conditions  for  the  pooling-of- 
interests  method  of  accounting,  APB 
Opinion  16  requires  the  combination  to 
be  recorded  as  the  acquisition  of  one  or 
more  entities  by  an  acquiring  entity 
using  the  purchase  method.^ 
•        •        •        •        • 

2.  Determination  of  the  Acquiring 
Corporation 


A.  Purchase  Method 

*        •        *        •        • 

8.  Business  Combinations  Prior  to  an 
Initial  Public  Offering 

Facts:  Two  or  more  businesses 
combine  in  a  single  combination  just 
prior  to  or  contemporaneously  with  an 
initial  public  offering. 

Question  1 :  Does  the  guidance  in  SAB 
Topic  5:G  (SAB  No.  48)  apply  to 
business  combinations  entered  into  just 
prior  to  or  contemporaneously  with  an 
initial  public  offering? 

Interpretive  Response:  No.  The 
guidance  in  SAB  Topic  5.-G  is  intended 
to  address  the  transfer,  just  prior  to  or 
contemporaneously  with  an  initial 
public  offering,  of  nonmonetary  assets 
in  exchange  for  a  company's  stock.  The 
guidance  in  SAB  Topic  5:G  is  not 
intended  to  modify  Oie  requirements  of 
APB  Opinion  No.  16,  "Business 
Combinations"  (APB  Opinion  16).' 
Accordingly,  the  staff  believes  that  the 
combination  of  two  or  more  businesses 
should  be  accounted  for  in  accordance 


Question  2 

Facts:  Three  or  more  substantive 
operating  entities  combine  in  a  single 
business  combination  effected  by  the 
issuance  of  stock.  The  combination 
occurs  just  prior  to  or 
contemporaneously  with  an  initial 
pubhc  offering  and  does  not  meet  the 
criteria  in  APB  Opinion  No.  16, 
"Business  Combinations."  (APB 
Opinion  16)  for  the  application  of  the 
pooling-of-interests  method  of 
accounting.' 

Question:  In  the  staff's  view,  does 
APB  Opinion  16  require  the 
identification  of  an  acquirer  when  three 
or  more  entities  combine  in  a  single 
transaction  accounted  for  using  the 
piuchase  method  of  accoimting? 

Interpretive  Response:  Yes.  'The  staff 
believes  that  APB  Opinion  16  requires 
the  identification  of  the  acquiring  entity 
for  all  business  combinations  that  are 


■  The  provisions  of  APB  Opinion  16  apply  to 
aansftdioru  involving  the  truufsr  of  net  assets  as 
well  as  the  acquisition  of  stock  of  a  corporation. 
This  guidance  do«8  not  address  tba  accounting  for 
joint  ventures  or  leversgad  twy-out  uvuactioas  as 
discussed  in  ETTY  Issue  Na  as-lS. 


^Except  as  othervrise  provided  lielow.  the  staff 
will  expect  the  provisions  of  Itiis  SAB  to  Im  applied 
tiy  rafistraots  in  all  filings  with  the  Commission 
subsequant  to  the  publication  of  tlUs  guidat>ce.  Tba 
staff  is  aware  that  accounting  practices  ragarding 
the  application  of  SAB  Topic  5<;  to  business 
cximbinatioiu  have  varied  in  previous  filings  with 
the  Conunission.  Accordingly,  the  staff  generally 
will  not  object  to  the  application  of  the  guidance 
in  SAB  Topic  5<;  to  business  combinations  entered 
into  just  prior  to,  or  cootamporanaoualy  with,  an 
initial  public  offering  for  which  merger  agreements 
were  executed  by  all  of  the  combining  companies 
prior  to  Ihe  publication  of  this  guidance  and  ttie 
initial  public  offering  is  filed  with  tha  Commission 
prior  to  September  30.  1996. 

» AlCPA  Accounting  Interpretation  No.  3S  of  APB 
Opinion  16  sutes.  "when  more  than  two  companies 
negotiate  a  combination  which  is  comingent  upon 
the  mutual  agreement  by  the  several  companies  to 
the  terms,  the  resulting  combination  is  deemed  to 
be  a  sirtgle  Imsineas  combination  regardless  of  tha 
number  of  companies  involved.  Each  company 
roust  meet  all  of  the  conditions  of  paregrapfas  46- 
48  if  the  combination  is  to  lie  accounted  for  tiy  the 
pooling  of  interest  method. .  .if  any  condition  in 
paragraphs  46-48  is  not  met  by  any  company.  tl» 
entire  couibioation  would  be  eccourtted  far  try  file 
purcirase  method." 

'  See  AKTA  Accounting  Intecpoetstian  No.  3«  o( 
APB  Opinion  16. 
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nquired  to  be  accountad  far  using  the 
puicbase  metliod  of  accounting. 

When  mon  than  two  entities  are 
inTohred  in  a  purchase  business 
romhinstitm.  the  idsntiflcatioo  of  the 
arqiiiring  entity  may  raquiie  rigorous 
analysis  whan  no  singla  fciiiiisi 
sharaholdet  group  obteins  more  than  SO 
percent  of  the  outstanding  shares  of  the 
new  entity  following  the  transaction. 
APB  Opinion  16  states,  "presumptive 
evidence  of  the  acquiring  corpoisUon  in 
combinations  eOected  by  an  exchange  of 
stock  is  obtained  by  identifying  the 
faaam  conunon  sliaieholder  interests  of 
a  combining  company  which  eithtr 
retain  or  receive  the  larger  portion  of  the 
voting  rights  in  the  combined 
corpontion."  '  Thus,  even  when  no 
single  former  shareholder  group  of  the 
combining  entities  individually  obtains 
more  than  a  50  pocent  ownerdiip 
interest  in  the  new  combined  entity,  the 
staff  believes  that  the  shareholder  group 
receiving  the  largest  ownership  interest 
in  the  combined  compsny  should  be 
presumed  to  be  the  acquirer  unless 
objective  and  veriSable  evidence  rebuts 
that  presumption  and  supports  the 
identification  of  a  different  shareholder 
group  as  the  acquirer  for  accounting 
purposes.' 
(FR  Doc  96-19901  FU«1  S-»-fle;  S:4S  ami 


DBiARTMENT  OF  ENEnQY 
Fadaral  Enargy  RaguMory 


18CFR  Part  381 
[DodM  N&  RMM-IS-OOq 


Annual  UpdMa  of  FMng  I 

Jaij  31.  1996. 

AOENCT:  Federal  Energy  Regulatory 

Commissian. 

ACTION:  Final  rule;  wnmial  update  of 

Commission  filing  fees. 

SUMMART:  In  accordance  with  §  381.104 
of  the  Commission's  regulations,  the 
Conunission  issues  this  update  of  its  ' 
filing  fees.  This  document  provides  the 
yearly  update  using  data  in  the 


>  AFB  Oplnleo  IS,  pangnpfa  7a 
'TW  accoimdag  acquirar  ifaottld  pcovida  in 
SnancU  Malaairaas  iortlia  pviodi  qMcilM  in 
KuIh  3-01  nd  1-02  ofRiiuktioo  S-X.  Tin 
flnsnriil  ftatamanu  of  Mch  individually  fifr'Arin* 
■oquind  company  iliould  ba  praaanlad  pomiant  lo 
tlia  laquinowoti  otRula  3-05  oTRafalatlon  S-X 
and  SAB  No.  80.  Tha  |wiiiitaliuil  olpw- 
aoquisitioa  ajmbinad  Wm»,.<»i  ■«"^t"'*ir1r  o£ttia 
accDuotiiig  acquirar  and  tfaa  acqoirad  oonapaalaa  ia 
not  appropriala  lor  a  tnnaactioo  thai  ta  not 
accountsd  Ear  oainf  tha  poolios^rf^maiaata 


Conunissicn's  Payroll  Utilization 
Reporting  System  to  calculate  the  new 
tsm.  The  purpose  of  updating  ia  to. 
adjust  the  fees  on  tha  basis  of  the 
Commissian's  costs  for  Fiscal  Year 
1995. 

EFFECTIVE  DATE:  Seplamber  5, 1996. 
FOM  FWmCR  MFOMMTKM  CCNTACT: 
John  Sotelo,  Office  of  the  Executive 
Director  and  Chief  Financial  Officer, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Room  42-09, 
Washington,  D.C  20426,  (202)  219- 
2927. 


addition  to  publishing  the  fiill  text  of 
this  document  in  the  Federal  Xegister, 
the  Commission  also  pravidaa  all 
interested  persons  an  opportunity  to 
inqiect  or  copy  the  contents  of  this 
document  during  nomud  business  hours 
in  Room  2A,  888  First  Street,  N.E., 
Washington,  D.C  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  biUletin 
board  aovica,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commissian.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397  if 
dialing  locally  or  l-(800)  8S6-3920  if 
dialing  long  distance.  To  access  OPS; 
aei  your  communications  software  to 
1920O,  144000,  12000,  9600,  7200.  4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits,  and  1  stop  bit  The 
full  text  of  this  document  will  be 
available  on  CIPS  indefinitely  in  ASCII 
and  WordPerfect  S.l  format  for  one  year. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
CorpwaUon,  also  located  in  Room  2A, 
888  First  Street,  N.E.,  Washington,  D.C. 
2042& 

The  Federal  Energy  Regulatory 
CommissioD  (Commisaion)  by  its 
designee  the  Exacutive  director  and 
Chief  Financial  Officer'  is  issuing  this 
notice  to  update  filing  fees  the 
Commission  assesses  for  specific 
services  and  benefits  provided  to 
identifiable  beneficisries.  Pursuant  to 
S  381.104  of  the  Commissian's 
regulations,  tha  Conmiission  is 
establishing  updated  fees  on  the  basis  of 
the  Conunission's  Fiscal  Year  1995 
costs.  The  adjusted  fees  aiuounced  in 
this  notice  are  eCbctive  September  5, 
1996.  The  new  fee  schedule  is  as 
follows: 


■isantsTSjials). 


Fsss  Applical)!*  lo  tlw  Natural 
Gas  Policy  Act: 
1.  Petitions  far  rata  approval 

pursuant  to  IS  ^R 

2M.123(bX2).  (la  CFR 

381.403) J6,370 

Fees  AppUcabta  to  Ganaral  Ac- 
Uvttias 
1.  Petition  far  issuance  of  a 

dadanlncy  ocdsr  (axcept 

under  Part  I  of  the  Federal 

Power  Ad).  (18  CFK 

J81.30a(a)) _ 12,790 

2.  Review  of  a  Depaitmant  of 
Enargy  lemsdial  ocder 

Amount  in  Cantromsf 
$0-9,999.  (18  CFR 

381.303(b))  „ 100 

810,000-29,999.  (1«  CFR 

381.303(b))  800 

$30,000  or  mors.  (18  CFR 

381.303(a))  18,680 

3.  Review  of  a  Department  of 
Ensigy  denial  of  adjustment: 

Amount  in  Conlrmmny 
SO-«,999.  (18  (7R 

381.304(b))  100 

n0,00O-2»,999.  (18  OH 

381.304(b))  600 

330,000  or  mora.  (18  CFK 

381.304(a))  9.790 

4.  Written  legal  intai  prelalions 
by  \he  Office  of  Genacsl 

Counsel.  (18  CFR  3S1.30S(a))  3,670 

Fees  Applicable  to  Natunl  Gas 
Pipelines: 

1.  Pipeline  ceitiBcate  applies- 
tiona  pursuant  to  18  C7R 
284.224.  (IS  CFR 

381.207(b))  „  1,000 

Pass  Applicable  to  CogsnaiBtora 
and  Small  Power  Pioducan: 

1.  Certification  of  qualifying 
status  as  a  imsll  power 
production  facility.  (IS 

CFR  381.505(a))  ..„ 11,000 

2.  Cartificatioo  of  qualifying 
status  as  a  cogsnantion  fa- 
cility. (18  CFR  381.S05(a))  12,450 

3.  Applications  for  exempt 
wfaolesale  generator  status. 

(18  CFR  381.801)  1,670 

List  of  Subjects  in  II  CFR  Pari  381 

Electric  power  plants.  Electric 
utilities.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 
CbiaUeMoGiia, 

Exacutive  Dinctarand  Oti^Financial 
Officv. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  361,  Chapter  I, 
TiUe  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  381— FEES 

1.  The  authority  dution  for  Part  381 
continues  to  read  as  fblknes: 

Aodieiiiy:  15  UAC  717-71 7w:  16  VS.C. 
791-828C,  2601-284S;  31  U.S.C  9701;  42 
U.S.C  7101-7352;  49  VS.C  60902:  49  App. 
U.S.C  1-8S. 


4II72A 
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I381J02    (Amandadl 

2.  In  $  381.302,  paragraph  (a)  is 
amended  by  removing  "$11,550"  and 
adding  "312,790"  in  its  place. 

fSSIJOS   [Amandad] 

3.  In  S  381.303,  paragraph  (a)  is 
amended  by  removing  "316,860"  and 
adding  "318,680"  in  its  place. 

(381.304    [Amartdsd] 

4.  In  §  381.304,  paragraph  (a)  is 
amended  by  removing  "38,840"  and 
adding  "39,790"  in  its  place. 

{M1J06    [Amandad] 

5.  In  §  381.305,  paragraph  (a)  is 
amended  by  removing  "33,310"  and 
adding  "3,670"  in  its  place. 

1381.403    I  Amandad] 

6.  Section  381.403  is  amended  by 
removing  "35,740"  and  adding  "36,370" 
in  its  place. 

}3S1J06    lAnwndadl 

7.  In  $  381.505,  paragraph  (a)  is 
amended  by  removing  "39,930"  and 
adding  "311,000"  in  its  place  and  by 
renundng  "311.240"  and  adding 
"312,450"  in  its  place. 

138fJ01    {Amandad] 

8.  Section  381.801  is  amended  by 
removing  "31,020"  and  adding  "31,670" 
in  its  place. 

(FR  Doc.  96-19928  Filed  6-5-96: 8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Ofllca  of  Juatloa  Programa 

28  CFR  Part  29 

[OJPNalOtI] 

nN1121-AA3S 

Motor  VaMda  Thaft  PravanUon  Act 
Program  nagulaUona 

AOBICV:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance.  Justice. 
ACnOM:  Final  rule. 

SUMMARY:  The  Bureau  of  Justice 
Assistance  is  publishing  a  Final  Rule  to 
implement  the  Motor  Vehicle  Theft 
Prevention  Act  of  1994  (MVTPA)  by 
iaairing  regulations  to  establish  a 
nattmiiil  voluntary  motor  vehicle  theft 
prevention  program.  A  Proposed  Rule 
ba  public  comment  was  published  in 
theFsdaral  Regislar  on  October  24, 
1995.  Under  this  progrsm,  motor  vehicle 
owners  may  sign  a  consent  form  and 
obtain  a  program  decal  authorizing  law 
enforcement  officers  to  stop  their  motor 
vehicle  If  it  is  being  driven  under 


certain  specified  conditions,  and  take 
reasonable  steps  to  determine  whether 
the  vehicle  is  being  operated  with  the 
owner's  consent.  'Illiore  are  two  program 
conditions  proposed  in  this  rule.  Under 
the  first  condition,  the  owner  may 
consent  to  have  the  car  stopped  if  it  is 
operated  between  the  hours  of  l.*00  a.m. 
and  5:00  ajn.  Under  the  second 
condition,  the  owner  may  consent  to 
have  the  car  stopped  if  it  crosses,  is 
about  to  cross,  or  about  to  be 
transported  across  a  United  States  land 
border,  or  if  it  enters  a  port.  States  and 
localities  may  elect  to  participate  in  the 
program  solely  at  their  option.  The 
MVTPA  grants  the  Attorney  General 
authority  to  establish  additional 
conditions  so  long  as  consent  from 
program  participants  is  obtained  and  a 
separate  design  for  program  decals  is 
provided. 

EFFECTIVE  DATE:  September  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Morris,  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  Department 
of  Justice,  633  Indiana  Avenue,  N.W., 
Room  1086D,  Washington.  D.C.  20531. 
(202)  616-3458. 

SUPPLEMENTARY  INFORMATKM:  Section 
220001  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994,  Pub.  L. 
103-322, 108  Stat.  2074,  codified  at  42 
U.S.C.  14171,  contains  the  Motor 
Vehicle  Theft  Prevention  Act  (MVTPA). 
The  MVTPA  requires  the  Attorney 
General  to  establish  a  national  voluntary 
motor  vehicle  theft  prevention  program. 
The  Attorney  General  has  delegated  the 
authority  to  establish  such  a  program  to 
the  Assistant  Attorney  General  for  the 
Office  of  Justice  Programs.  The  Assistant 
Attorney  General  for  the  Office  of 
Justice  Programs  has  delegated  the 
authority  and  responsibility  for  the 
management  and  administration  of  the 
program  to  the  Director  of  the  Bureau  of 
Justice  Assistance. 

Under  this  program,  automobile 
owners  may  voluntarily  sign  a  consent 
form  and  obtain  a  program  decal  that 
authorizes  law  enforcement  officers  to 
stop  the  motor  vehicle  if  it  is  being 
operated  under  certain  specified 
conditions  and  take  reasonable  steps  to 
determine  whether  the  vehicle  is  being 
operated  with  the  owner's  consent. 
Partiinpation  in  this  program  is 
completely  volimtary  on  the  part  of  the 
vehicle  owner  and  State  and  local 
governments. 

A  Proposed  Rule  with  request  for 
conunents  was  published  in  the  Fadaral 
Register  on  October  24, 1995.  60  FR 
54459.  The  following  is  a  sunuiuiry  of 
the  comments  received  before  the 
comment  period  closed  on  December 
26. 1995. 


The  California  Department  of  the 
Highway  Patrol  raised  the  following 
concerns:  (1)  Whether  an  officer  has 
probable  cause  to  stop  a  vehicle 
displaying  a  decal;  (2)  the  ease  writh 
which  a  thief  can  remove  a  decal;  (3)  the 
necessity  for  exteiuive  public  awareness 
campaigns;  and  (4)  the  transferability  or 
renewal  of  a  decal  from  one  vehicle  to 
another.  ' 

The  Department  of  Justice  takes  the 
position  that  under  section  %  29.8  of  the 
rule,  Motor  vehicle  owner  participation, 
the  owner  of  the  vehicle  has  already 
granted  permission  to  law  enforcement 
officials  to  stop  the  vehicle  if  it  is  being 
operated  imder  the  specified  conditiorrs. 
It  is  also  the  owner's  responsibility  to 
advise  any  other  user  of  the  vehicle  that 
they  are  subject  to  being  stopped  by  law 
enforcement  officials  under  specified 
conditions. 

BJA  intends  to  use  a  tamper-resistant, 
unobtrusive  front  window  decal  to  be 
applied  on  the  inside  of  the  glass 
directly  above  the  inside  rear-view 
mirror.  In  the  event  that  state  or  local 
regulations  preclude  placing  a  decal 
there,  it  may  be  placed  on  the  lower 
right  side.  For  the  rear  window,  a 
tamper-resistant  decal  shall  be  placed 
on  the  exterior  side  of  the  glass  along 
the  lower  left  side.  The  decision  to  place 
the  rear  window  decal  on  tha  outside 
face  of  the  glass  is  due  to  the  wide 
spread  use  of  tinted  glass,  and  to 
minimize  the  adverse  effects  from  use  of 
rear  wmdow  defogger  luiits. 

BJA  intends  to  use  state-of-the-art, 
retroreflective  sheeting  paper  in  the 
manufiicture  of  its  decals  which  will 
result  in  the  decal  being  luminescent 
and  easily  discernible  at  night  when 
either  direct  or  indirect  light  is  cast 
upon  it.  This  feature  would  have  been 
compromised  had  the  decal  been  placed 
on  the  interior  side  of  tinted  glass. 

'  Secondly,  the  beat  generated  by  a  rear 
window  defogger  sometimes  resiilts  in 
the  loosening  of  stickers  applied  on  the 
interior  bee  of  the  glass.  The  removal  of 
such  stickers  by  scraping  with  a  sharp 
object  can  resiUt  in  damage  to  the 
defogger  heating  filaments  embedded 
near  the  interior  face  of  the  glass. 

For  those  vehicles  that  are 
convertibles  or  have  removable  tops,  the 
rear  window  decal  can  be  applied  to  the 
left  side  of  the  rear  bumper. 

The  main  purposes  of  the  MVTPA 
Program  is  to  create  additional,  time- 
mnmiming  impediments  for  thieves, 
and  to  create  a  mechanism  for  law 
enforcement  to  prcactively  investigate 
auto  theft  before  a  stolen  vehicle  report 
is  filed  with  the  suthorities. 

The  MVTPA  Program  compels  a  thief 
to  remove  a  tamper-resistant  bumper 
sticker  while  they  are  alongside  the 


Farfaral   Ka 
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vahicle,  icting  mipidoiwly  md 
dnwii^  attantian  totkaBuaU.  Tha  tUaf 
must  tlMn  gtbi  accaia  to  tba  vaUda  and 
arouas  even  greater  suspicion  by 
soaping  from  the  interior  of  tha 
windshiakl,  a  second,  tampar-ieaiatant, 
dacaKa).  Thaaa  addititmal  impadimants. 
in  addition  to  other  thail  piaJanliaa 
devicaa  such  as  an  steoring  wheel  k>cks. 
increase  tha  number  of  huidlea  a  thief 
must  overcome  and  raise  the  deteiieuue 
direshold. 

A  significant  numfaar  of  auto  thefts  an 
committed  during  tba  early  morning 
hours  when  the  owners  are  asleep  and 
unaware  that  their  vefaiclaa  hare  beeo 
atohn.  In  many  fnstanraa,  a  stolen  car 
can  be  driven  to  a  chop  shop  or  driven 
across  state  lines  before  the  owner 
awakens  to  discover  the  theft.  Tha 
MVTPA  Program  allows  police  to 
proactively  investigate  auto  theft  beCore 
a  stolen  vehicle  report  is  made  by 
stopping  those  vehicles  which  m  not 
normally  driven  during  the  early 
morning  hours,  or  operated  near  to  an 
intematioaal  land  border  or  pott 

Additionally,  some  states  imlimln  sn 
additional  computarixed  data  base  of 
vehicles  enrolled  in  MVTPA-type 
propams  which  are  instantly  acoasaible 
to  law  enforcement  at  all  timaa.  Thua,  if 
a  thief  has  removed  the  vehicle's  decals 
and  while  driving,  arouses  the  suapidoo 
of  a  police  officer  on  patrol,  that  officer 
can  access  a  computerized  data  base  to 
not  only  check  whether  the  vehicle  has 
been  reported  as  stolen,  but  also  verify 
that  the  owner  of  the  vehicle  has 
enrolled  the  car  in  tha  MVTPA  Program 
and  that  decals  should  be  affixed  to  the 
vehicle.  The  abaence  of  decals  would 
heighten  the  officer's  suspicion  that  the 
vehicle  had  been  stolen. 

As  the  MVTPA  Propam  eventually 
topands  into  a  nationwide  program,  B]A 
will  begin  a  national  public  awareness 
campaign  to  both  inform  the  public  and 
pubUcixa  the  Program.  However,  since 
the  MVTPA  will  originate  in  a  few 
selected  states,  BJA  will  focus  its  initial 
public  awareness  efforts  on 
cotTofaorative  eSorts  with  the  respective 
state  automobile  theft  prevention    ' 
audioritiea  to  publidxe  their  program 
statewide. 

Section  29.10  and  29.11  respectively 
addreaa  the  issues  of  owners 
withdrawing  from  the  program,  and  the 
sale  or  transfer  of  the  enrolled  vehicle. 
In  both  instances  the  owner  is  required 
to  completely  remove  the  program 
decals,  change  the  license  plate  if 
necessary,  and  is  encouraged  to  notify 
thajpaiticipatins  agency  in  writing. 

The  Illinois  Motor  Vehicle  Theft 
Prevention  Council  questioned  whether 
a  registration  fee  would  be  lequirad  and 
who  would  be  responsible  for  its 


paymant  Tha  Bureau  of  Juatioa 
Asalstanra  will  daiar  to  Ifaa  partidpetii^ 
atataa  and  iocaUtiea  oti  tha  quaatioa  of 
faaa  c&aijgad  to  owners  for  registration 
and  BHtariab  aodi  aa  decals,  stickan, 
emblasna  and  Uoaoaa  plataa. 

Ths  Council  alao  axpiaasad  concern 
over  the  aiaa  and  design  of  the  emblems, 
decals,  sticken  and  devices.  Section 
29.3  of  the  Final  Rule  has  been  amended 
to  teak  tha  Bureau  of  Justice  Aaaistanoe 
with  the  raapoosifaility  of  crsating  a 
standard,  univeraaUy  recogniiable 
MVTPA  raOective  emblem,  icon, 
stickers  and  or  decaL  The  size  and 
design  of  the  btmt  windshield  decal 
will  make  tbsan  readify  identifiable  to  a 
person  standing  a  short  distance  away. 
The  reer  window  decal  or  sticker  trill  be 
readily  identifiable  to  a  person  traveling 
in  a  vehicle  at  a  aais  distance  behind. 

The  Council  and  other  respondents 
raised  coacem  regarding  the 
maintenance  of  a  computerized  registry 
of  participants.  BJA  fully  supports  tha 
use  of  computerized  state  registries  and 
has  further  amended  the  rule  to  provide 
states  the  flexibility  of  adopting  the 
design  of  the  icon  or  emblem  into  the 
manufsctun  of  optional ,  vehicular 
license  plates  which  would  have  to 
specifically  requested  by  vehicle 
registrants.  BJA  believes  that  specialized 
license  plates  would  be  prefsrable  to 
emblems  or  decals  in  tha  long-term. 
States  can  hdlitate  public  awaieneaa 
campaigns  through  the  distribution  of 
customized  license  plates  and  track 
th^  transbnbilify. 

Additionally,  the  Council  noted  that 
tha  design  of  the  consent  fonns  shoidd 
be  specified,  and  questioned  whether 
unreasonable  requirements  may  be 

Cced  on  vehicle  owners.  Section  29.3 
been  amended  to  lequin  BJA  to 
produce  a  model  consent  and 
registration  form.  The  requirements  will 
be  clearly  qiacified  on  such  forms  snd 
section  29.13  prohibits  the  addition  of 
new  conditions  without  the  otvner's 
consent 

Finally,  the  Council  expreaaad  some 
concern  that  a  national  registration 
program  would  draw  state  registrants 
bom  Illinois'  Beat  Auto  Theft  (BAT) 
Program,  creating  duplication  and 
necesaitatiDg  retraining  of  public 
employees  already  Camiliar  with  BAT. 
However,  the  Council  conceded  that  the 
advantages  of  a  imiform,  nation-wide 
program  outweigh  the  temporary 
disadvantages  of  dupUcation  and 
retraining  while  states  with  their  own 
programs  make  tha  transition  to  the 
national  program. 

The  National  Automobile  Dealan 
Aasnriation  (NADA)  wrote  to  request 
that  new  and  uaed  auto  dealerships  be 
included  in  the  program.  Whereas  BJA 


supports  daeleiahip  daoal  ragistratian 
pnwams  in  which  atataa  supply 
deaksiafalpa  with  an  Inventory  of  decals 
to  be  attached  to  vaUclaa  on  an  aa 
needed  baais,  BJA  wiahea  to  avoid  micro 
management  of  statea'  piomma.  BJA 
has  not  Inclndad  auch  deusrahip 
propeaw  aa  a  providan  of  the  thial 
regidalian.  but  haa  reviaed  the 
definition  of  the  term  "owner"  in  $  29.2 
to  include  them.  States  and/or  localities 
may  elect  to  participate  in  the  program 
by  requesting  program  enrallmisnt 
materiala  from  BJA  and  by  fidlowing  the 
program  raquiramaats  set  fbith  in 
guidelines.  BJA  further  notes  that  the 
previously  cited  option  of  utilizing 
lioanse  plate  regiatiation  would  not  only 
better  iaidlitats  state  record  keeping,  it 
wotild  also  enable  automobile  deahrs  to 
use  special  dealer  license  plates  instead 
of  constantly  applying  and  removing 
decals. 

NADA  siso  suggested  that  Department 
of  Justice  abandon  the  currmt  propoeed 
time  frame  (1:00  a.m.  to  5:(X)  a.m.)  in 
favor  of  a  time  frame  more  conducive  to 
the  operation  of  automobile  dealerahips, 
such  as  lOttX)  p.m.  to  7M>  ajn.  This 
recommendation  has  been  rejected  on 
the  grounds  that  it  would  place  an 
inordinate  burden  on  participating 
motorists  by  exposing  them  to  traffic 
stops  between  the  hours  of  10:00  p.m. 
ana  1:00  a.m..  and  would  place  an 
extraordinary  burden  on  conmiuten 
who  must  leave  home  before  7:00  ajn  to 
reach  the  workplace.  In  response  to 
NAOA's  suggestion  that  states  adopt 
criminal  penalties  for  illegally 
tampering  or  removing  decals.  BJA 
notes  that  the  MVPTA  already  inipoaea 
Federal  sanctioiu  for  those  who  with 
the  intent  to  steal,  remove,  debce,  or 
obstruct  a  MVFTA  decal,  emblem  or 
sticker.  The  Act  also  imposes  a  criminal 
fine  for  the  unauthorized  applicatian  of 
a  theft  prevention  decal  or  device. 

The  MVTPA  requires,  as  a  condition 
of  participation,  that  each  State  or 
locality  agrees  to  take  reaaoruible  steps 
to  ensure  that  law  enforcement  officials 
throughout  its  Jurisdiction  an  twnilUr 
with  the  program,  and  with  the 
conditions  under  which  motor  vehicles 
may  be  stopped.  Participating  states 
and/or  localities  are  bee  to  choose  one 
or  more  of  tha  program  conditions 
established  under  this  rule,  and. 
therefore,  need  not  aulhorizs  their  law 
enforcement  officers  to  stop  motor 
vehicles  under  all  the  conditiona 
specified  hereunder  in  order  to 
partidpata. 

Participation  in  this  program  on  the 
part  of  statea  and/or  locaUties  is 
completely  voluntary,  and  participating 
jurisdictiona  may  withdraw  from  the 
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program  at  any  time  by  aending  written 
notification  to  BJA. 

Tha  adoption  of  a  universally 
recognizable  MVTPA  emblem  or  icon 
was  prompted  by  comments  received 
expressing  concern  over  the  lack  of 
unifoftnity  as  various  statea  devise  their 
own  emblems  and  decals;  the 
transferability  of  decals  from  one 
vehicle  to  another:  the  ability  of  states 
to  track  participation  in  the  program  by 
integrating  it  with  automobile 
registration  systems;  the  need  for  public 
awareneas  campaigna;  removal  of  decals  ' 
by  thieves:  and  a  deaira  to  implement  a 
uniform  national  program  to  encourage 
participation  by  current 
nonparticipating  states  and  localitias. 

This  program  is  a  Federal  program 
that  operates  separately  from  any 
existing  State  and  local  motor  vehicle 
theft  prevention  program.  It  is  not 
intended  to  preempt  existing  State  or 
local  laws  or  programs.  Likewise,  this 
program  is  not  intended  to  preclude 
statea  or  localities  from  setting  up  their 
own  programs  with  different  or 
additional  conditions.  Partidpeting 
owners  also  should  be  notified  of  the 
State  or  locality's  decision  to  terminate 
the  program. 

Sections  29.8  throu{^  29.12  of  the 
rule  explain  how  an  owner  in  a 
partidpeting  Jurisdiction  may  enroll  his 
or  her  automobile  in  the  program  and 
the  responsibilities  that  accompany 
partidpation.  In  order  to  enroll,  the 
owner  of  the  vehicle  must  sign  a 
program  consent  form  and  register  his  or 
her  vehicle  with  a  participating  Stale  or 
locality.  By  signing  the  consent  form, 
the  owner  states  that  his  or  her  vehide 
is  normally  not  operated  under  certain 
spedfied  coiulitions  and  consents  to 
have  the  automobile  stopped  if 
paitidpating  law  enforcement  officials 
see  the  car  operated  under  these 
conditiona.  Additionally,  in  those 
instances  where  states  do  not  issue 
spedal  license  plates,  the  owner  agrees 
to  display  the  program  decal  on  his  or 
her  vehicle.  For  each  of  tha  conditions, 
the  owner  must  give  consent  and  affix 
a  separate  decal. 

Section  29.9  requirea  any  person  who 
is  in  the  busineaa  of  renting  or  leasing 
motor  vehicles  that  bear  a  program  decal 
to  notify  the  person  to  whom  the  motor 
vehicle  is  rented  or  leaaed  of  the 
program  prior  to  transferring  poasession 
of  the  vehicle.  Failun  to  provide  such 
notice  to  a  renter  or  lessee  may  result  in 
the  assessment  of  a  dvil  penalfy  of  an 
amount  not  to  exceed  $5,000.  lie 
Assistant  Attorney  General  of  tha  Civil 
Division,  or  his  or  her  designee,  shall 
have  the  responsibilify  to  enforce  the 
dvil  peoaltias  hereunder. 


InitiaUy.the  program  «vill  have  two 
sets  of  conditians.  Under  the  first 
ccmditiaa,  the  owner  may  consent  to 
have  tha  car  stopped  if  it  is  operated 
between  the  hours  of  l.-OO  a.m.  and  SiOQ 
a.m.  Under  the  second  condition,  the 
owner  may  consent  to  have  the  car 
stopped  if  it  crosses,  is  about  to  croaa, 
txt  is  about  to  be  transported  across  a 
Utiited  States  land  border,  or  if  it  enters 
a  port.  The  rule  establishes  a  one-mile 
limit  within  which  states  or  localities 
may  enforce  the  border  provision.  The 
one-mile  limit  is  intended  to  give 
partidpeting  jurisdictions  flexibility  to 
implement  the  program  in  a  maimer 
most  suitable  to  local  conditions. 
However,  jurisdictions  are  strongly 
encouraged  to  establish  the  boundary 
dose  to  the  border  for  enforcement 
purpoaes  without  disrupting  traffic. 

The  early  morning  and  border 
croasing  conditions  have  been  used 
successfully  in  existing  State  and  local 
programs.  "The  port  provision  is  not,  to 
BJA's  knowledge,  currently  employed  in 
any  jurisdiction  but  has  been  induded 
in  these  proposed  regulations  because 
many  states,  police  departments, 
prosecutors,  and  industry 
representatives  have  expressed  an 
interest  in  methods  to  reduce  stolen 
vahides  transported  through  ports. 

The  MVTPA  authorizes  the  Attorney 
General  to  add  conditions  to  the 
program  only  with  the  consent  of  the 
vehicle  owner.  Accordingly,  after  the 
program  has  begun,  new  conditions 
under  which  a  vehide  may  be  stopped 
may  be  added  to  an  existing  program 
only  if  the  owner  consents  to  the  new 
condition  or  conditions. 

At  this  time,  based  on  consultations 
with  State  end  local  law  enforcement 
organizations,  prosecutors,  and  private 
industry  representatives,  the 
Department  of  Justice  intends  to 
implement  the  MVTPA  with  the  two 
basic  program  conditions  outlined 
above,  liinited  to  operation  of  a  vehide 
between  1:00  a.m.  and  S.'OO  a.m.,  and 
operation  or  transport  of  a  vehide 
across  a  United  States  land  border  or 
into  a  United  States  port. 

In  accordance  with  5  U.S.C  60S(b), 
the  Diiedor  of  the  Bureau  of  Justice 
Assistance  certifies  that  this  rule  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
No.  12866,  and  therefore,  this  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  This  rule  has 
no  fodaraliam  implications  warranting 
the  preparation  of  a  Federalism 
Aaaessmant  in  accordance  with 
Executive  Order  No.  12812. 


lagelelary  FlexibUity  Act 

The  Diiedor  of  the  Bureau  of  JustiOB 
A  sai  stance,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  haa  leviewed  this  r\ile  and,  by 
approving  it,  certifies  that  the  rule  wUl 
not  have  a  significant  economic  imped 
on  a  substantial  number  of  small  entities 
because  of  the  following  factors.  Motor 
vehicle  ownen.  State,  and  localities 
may  eled  to  paitidpate  in  this  program 
solefy  at  their  option.  This  rule  sets 
forth  conditions  under  which  such 
parties  may  partidpate  but  does  not 
impose  any  foes.  The  Bureau  of  Justice 
Assistance  defers  to  the  participating 
States  and  localities  on  the  question  of 
whether  fees  will  be  charged  to  owners 
for  registration  and  materials  such  as 
decals,  stickers,  emblems,  and  license 
plates. 

Uat  efSobJecia  in  2*  OH  Part  29 

Administrative  practice  and 
procedure,  Authority  delegations. 
Crime.  Highways  and  roads, 
Internaticoal  boundaries.  Law 
anforcement.  Motor  vehiclea. 
Organization  and  functioiu 
(Government  agendes),  Searches. 

Accordingly,  under  the  authority 
delegated  by  the  Attorney  General  to  the 
Bureau  of  Justice  Assistance,  title  28  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  part  29  to  read  as 
foUoMTs: 

PART  29— MOTOR  VB«CLE  IMEFT 
PREVEimON  ACT  REQULAT10N8 

29.1  Purpose. 

29.2  Definitions. 

29.3  Administration  by  tliB  Bureau  of 
Justice  Assistance. 

29.4  Election  to  pazticlpatB  liy  ststes  and 
localities. 

29.5  NotificatioD  of  law  enforcament 
officials. 

29.8    Umitad  psrticipatioo  by  ttataa  and 
locsUtiai  pannittad. 

29.7  Withdrawal  from  the  prag^am  by  states 
and  localities. 

29.8  Motor  vttbide  owner  pvtidpatioa. 

29.9  Motor  vehicles  for  hire. 

29.10  Owner  witbdrewral  Etom  the  program. 

29.11  Salaorocfaartnnsfarof  ananioUed 
vehicle. 

29.12  Spedfied  oonditioos  under  which 
stops  may  be  authoriaed. 

29.13  No  oew  conditions  without  ooosaat 
Aatkarily:  28  U.S.C  509,  910;  42  i;.S.C 

14171. 


(a)  The  purpoee  of  this  part  is  to 
im|dement  the  Motor  VeUcle  Theft 
Prevention  Act.  42  U.S.C.  14171,  which 
requires  the  Attorney  General  to 
develop,  in  cooperation  with  die  states, 
a  n«t<nn«l  voluntary  motor  vehicle  theft 
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prevention  program.  The  program  will 
bejmplemented  by  states  and  localities, 
at  their  sole  optioii. 

(b)  Under  this  program,  individual 
motor  vehicle  ownen  voluntarily  sign  a 
consent  form  in  which  the  owner 

(1)  Indicates  that  the  identiBed 
v^iicle  is  not  normally  operated  under 
certain  specified  conditions  and 

(2)  Agrees  to  display  a  program  decal 
or  license  plate  on  the  vehicle  and  to 
permit  law  enforcement  ofBdala  in  any 
jurisdiction  to  stop  the  motor  vehicle  if 
it  is  being  operated  under  specified 
conditions  and  take  reasonable  steps  to 
determine  whether  the  vehicle  is  being 
operated  by  or  with  the  permission  of 
the  owner. 

(c)  The  regulationa  set  forth  in  this 
part  establi^  the  conditions  under 
which  an  owner  may  consent  to  having 
his  or  her  vehicle  slopped  and  the 
manner  in  which  a  State  or  locality  may 
elect  to  participate. 

im    OaflnMons. 
For  the  purposes  of  this  part: 

(a)  "The  Act"  or  "the  MVTPA"  means 
the  Motor  Vehicle  Theft  Prevention  Act 

(b)  "Owner"  means  the  person  or 
persons  whose  name(s)  appear(s]  on  the 
certificate  of  title  or  to  whom  the  car  is 
registered.  In  the  instance  of  a  new 
v&cle  awaiting  sale  or  lease  or  in  the 
instance  of  a  used  vehicle  where  the 
title  has  been  assigned  to  a  dealership, 
the  term  "owner"  shall  be  construed  to 
mean  new  and  used  automafaile 
dealerships. 

(c)  'The  Program"  refers  to  the 
National  Voluntary  Motor  Vehicle  Theft 
Prevention  Program  implemented 
pursuant  to  the  Motor  Vehicle 
Prevention  Act 


f2>J 


byl 


The  Director  of  the  Bureau  of  Justice 
Assistance  shall  administer  this 
Program  and  shall  issue  guidelines 
governing  the  operational  aspects  of  it, 
including  the  design  and  production  of 
a  standardized,  universally  recognizable 
MVTPA  reflective  decal,  as  well  as 
model  consent  and  registration  fonns.- 

«2M    Bsetefito; 


(1)  Make  program  enrollment 
materials,  including  consent  forms, 
available  to  interested  motor  vehicle 
owners:  -^ 

(2)  Collect  completed  consent  forms; 

(3)  Provide  enrolled  motor  vehicle 
owners  with  the  decal(s),  and  license 
plate(8)  applicable  to  their  program 
condition  or  conditions  and  instructions 
governing  program  participation; 

(4)  Take  the  necessary  steps  to 
authorize  law  enforcement  officials  to 
stop  motor  vehicles  enrolled  in  the 
program;  and 

(5)  Comply  with  any  other 
regulation(s)  or  guideline(s}  governing 
participation  in  this  program. 

%  29.S    HoWlcetlon  ol  law  snfofoenient 
oinelaia. 

In  addition  to  the  actions  enumerated 
in  $  20.4(b).  as  a  condition  of 
participating  in  the  program,  a  State  or 
locality  must  agree  to  take  reasonable 
steps  to  ensure  that  law  enforcement 
officials  under  its  jurisdiction  are 
familiar  with  the  program  and  with  the 
conditions  under  which  motor  vehii:les 
may  be  stopped. 

t3»J» 

A  State  or  locality  need  not  authorize 
the  stopping  of  motor  vehicles  under  all 
sets  of  conditians  specified  under  the 
program  in  order  to  participate  in  the 
program. 

1 29>7   wWiflmiM  from  the  pnQcm  by 
•wHeano  ioiienM& 

Any  participating  State  or  locality 
may  withdraw  from  the  program  at  any 
time  by  sending  written  nottfication  to 
BJA  and  by  notifying  participating 
ownere  individually  by  mail  of  the 
decision  to  withdrew. 


(a)  Any  State  or  locality  that  wishes 
to  partidpete  in  the  progrsm  shall 
register  with  the  BJA  and  request 
program  enrollment  materials. 
Re^stration  forms  will  be  available 
upon  request.  Participation  in  the 
program  is  wholly  voluntary  on  the  part 
of  the  State  or  locality. 

(b)  By  electing  to  participate  in  the 
program,  a  State  or  locality  agrees  to  do 
the  following: 


f3s.a 

In  order  to  participate  in  this  program, 
the  owner(s)  of  a  motor  vehicle  must 
sign  a  program  consent  form  and 
register  with  a  participating  State  or 
lo^Uty.  If  the  vehicle  is  legisteted  to 
more  tiian  one  person,  both  ownera 
must  sign  the  consent  form.  By  enrolling 
in  the  federal  program,  the  owner(s)  of 
the  motor  vehicl»— 

(a)  State(s)  that  the  vehicle  is  not 
normally  operated  imder  the  specified 
conditions;  and 

(b)  Agree(s)  to: 

(1)  Display  the  program  decals  or 
devices  on  the  owner's  vehicle; 

(2)  Permit  law  enforcement  officials  in 
any  Slate  or  locality  to  stop  the  motor 
vehicle  if  the  vehicle  is  bdng  operated 
under  the  specified  conditions  and  take 
reasonable  steps  to  determine  whether 
the  vehicle  is  being  opoatsd  liy  or  with 
the  permission  of  the  owner, 


(3)  Expressly  advise  any  borrower  of 
the  vehicle  of  the  existence  of  this 
agreement,  and  that  such  user  will  be 
subject  to  being  stopped  by  law 
enforcement  officials  if  the  vehicle  is 
being  operated  under  the  specified 
condition(s)  even  if  the  officials  have  no 
other  basis  for  believing  the  vehicle  is 
being  operated  unlawfully;  and 

(4)  Comply  with  any  other 
regulation(s)  or  guideline(s)  governing 
participation  in  this  program. 

%  2B.V   Motof  veMdee  fof  lure. 

(a)  Any  person  who  is  in  the  business 
of  renting  or  leasing  motor  vehicles  and 
who  rents  or  leases  a  motor  vehicle  on 
which  a  program  decal  or  device  is 
affixed  shall  notify  the  person  to  whom 
the  motor  vehicle  is  rented  or  leased 
about  the  program,  prior  to  transferring 
possession  of  the  vehicle. 

(b)  The  notice  required  by  this  section 
shall  be  printed  in  bold  type  in  the 
rental  or  lease  agreement,  and  on  the 
envelope  in  which  the  rental  agreement 
is  placed.  The  notice  provision  in  the 
rental  or  lease  agreement  must  utilize  a 
larger  font  than  the  standard  type  in  the 
agreement.  The  notice  must  state  that 
the  motor  vehicle  may  be  stopped  by 
law  enforcement  officials  if  it  is 
operated  imder  the  conditions  specified 
by  the  program  in  which  the  car  is 
enrolled  even  if  the  officials  have  no 
other  basis  for  believing  that  the  vehicle 
is  being  operated  unlawfully. 

(c)  Failure  to  provide  the  notice 
required  by  this  section  to  a  renter  or 
lessee  may  result  in  the  assessment  of  a 
civil  penaJty  by  the  Assistant  Attorney 
General,  Civil  Division,  or  his  or  her 
designee,  of  an  amount  not  to  exceed 
$5,000.  No  penalty  shall  be  assessed 
unless  the  person  charged  has  been 
given  notice  and  an  opportunify  for  a 
hearing  of  such  charge. 

f2S.10    Owner  siMidraiMl  Irom  Ills 


An  owner  may  withdraw  from  the 
program  at  any  time  by  completely 
removing  the  program  decal  and 
rtmnginp  the  license  plate  if  i 
The  owner  la  also  encouraged  to  no 
the  pertidpating  agency  in  writing  of 
such  wltharaMral. 

|2*.11    «■!» Of  mllM  UtMtn  turn 


Upon  the  transferral  of  ownership  of 
an  enrolled  vehicle,  the  transferring 
owner  must  ctmipletely  remove  the 
program  decals,  change  the  license 
plats(s)  if  necessary,  and  is  encouraged 
to  notify  the  participating  agency  in 
writing  of  the  tiansaar  of  ownership  of 
the  vehicle. 
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A  motor  vehicle  owner  may 
voluntarily  enroll  his  or  her  vefaicle(s) 
and  give  written  consoit  to  law 
enforcement  official  to  stop  the  vehicle 
if  it  is  being  operated  under  any  or  all 
the  cooditians  set  forth  in  this  section 
For  each  ooodition.  the  ownac<s)  must 
nant  consent  and  affix  a  separate  decal, 
device,  or  license  plate. 

(a)  Time.  A  motor  vehicle  owner  may 
authorize  law  enforcement  officers  to 
atop  the  enrolled  vehicle  if  it  is  being 
operated  between  the  houn  of  1:00  AM 
and  5:00  AM.  By  enrolling  in  a  prt>gram 
with  this  condition,  the  owner  must 
state  that  the  vehicle  is  not  normally 
operated  between  the  specified  houn, 
and  that  the  owner  understands  that  the 
operation  of  the  vehicle  between  those 
houn  provides  sufficient  groimds  for  a 
law  enforcement  officer  to  teasonsbly 
believe  that  the  vehicle  is  not  being 
operated  by  or  with  the  consent  of  the 
owner,  even  if  the  law  enforcement 
official  has  no  other  basis  for  believing 
that  the  vehicle  is  being  operated 
unlawfully. 

(b)  Border  crosting  or  port  entry.  A 
motor  vehicle  owner  may  authorize  law 
enforcement  officen  to  stop  the  enrolled 
vehicle  if  it  crosses,  is  about  to  cross  or 
is  about  to  be  transported  across  a 
United  States  land  border,  or  if  it  entera 
a  United  States  port  For  purposes  of 
this  section,  the  phrase  "about  to  cross 

a  United  States  land  border"  means  the 
vehicle  is  operated  or  transported 
within  one  mile  of  a  United  States  land 
border.  Participating  States  or  Icxalities 
may  implement  this  provision  in 
accordance  with  local  conditions, 
provided  that  a  particnpating  State  or 
locality  may  not  extend  the  applicable 
geographic  area  beyond  one  mile  from 
the  United  States  land  border.  By 
enrolling  in  a  program  with  this 
condition,  the  owner  must  state  that  the 
vehicle  is  not  normally  driven  across  a 
twrder  or  into  a  port,  and  that  the  owner 
understands  tliat  the  operation  or 
transport  of  the  vehicle  within  a  mile  of 
a  United  States  land  border  or  into  a 
port  provides  sufficient  grounds  for  a 
law  enforcement  officer  to  believe  that 
the  vehicle  is  not  being  operated  by  or 
with  the  consent  of  the  owner  even  if 
the  law  enforcement  officer  has  no  other 
basis  for  believing  that  the  vehicle  is 
being  operated  unlawfully. 

f  29*13    Wo  HSw  cwKHIIuiia  wWiout 


After  the  program  has  begun,  new 
conditians  under  which  a  vehicle  may 
be  stopped  may  only  be  added  to  an 
existing  program  if  the  owner  consents 
to  the  new  condititm  or  conditioos. 


Dated:  July  30.  l»ge. 
NaacyE-Gisl. 

Oirsctor,  Bureau  offagticeAuMatice. 
rPR  Doc.  96-19778  Filed  B-S-W:  R:4S  ami 
suon  coot  4<i»-i»« 

28CFRPartM 
[OJPNo.ioiq 

Rmi121-AAM 

QnniB  To  Enoomag*  AiTMt  PoHeiM 

AQENCr:  Office  of  Justice  Programs, 

Justice. 

ACTK3N:  Final  rule. 


r:  This  document  aimounoes  the 
final  rule  for  the  Grants  to  Encourage 
Arrest  Policies  authorized  by  the 
Violence  Against  Women  Act,  Title  IV 
of  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  For  Fiscal 
Year  1996,  Congress  has  appropriated 
S2B  million  to  the  United  States 
Department  of  Justice.  Office  of  Justice 
Programs,  for  Grants  to  Encourage 
Arrest  Policies.  This  regulation  is  being 
published  tmder  the  general  statutory 
grant  of  authority  to  issue  rules  and 
regulations  pursuant  to  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968.  The  purpose  of  this  regulation  is 
to  provide  a  general  outline  of  the 
program  and  its  purposes  as  set  forth  in 
the  statute. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  August  6, 1996. 

Fon  FURnei  mformatkjn  contact:  The 

Department  of  Justice  Response  Center 
at  1-800-421-6770  or  (202)  307-1480, 
or  Catherine  Pierce,  Violence  Against 
Women  Grants  Office,  Office  of  Justice 
Programs,  at  (202)  307-6026. 
SUPPLEMEKTARY  MFOnMATWN:  The  Final 
Rule  implements  a  discretionary  grant 
program  that  does  not  impose  any 
restrictive  regulations  on  recipients. 
Grant  recipients  will  benefit  from 
immediate  access  to  the  funds  available 
through  this  program,  and  it  would  be 
contrary  to  the  public  interest  to  delay 
implementation  of  the  pnjgram. 
Therefore,  the  Final  Rule  is  effective 
upon  publication. 

Title  IV  Gnmls  To  Encourage  Arrest 
Policies 

For  Fiscal  Year  1996.  Ckjngress 
authorized  a  federal  discretionary  grant 
program  under  Title  IV  of  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994,  Pub.  L.  No.  1033-22, 108 
Stat  1796, 1902-55.  as  amended, 
codified  at  42  U.S.C.  3796'hh  et  seq. 
(1994)  (hereinafter  the  "Act"),  for  States, 
units  of  lcx:al  government,  and  Indian 
tribal  governments  to  encourage  the 


treatment  of  domestic  violence  as  a 
aerious  violation  of  criminal  law.  Tba 
Act  gives  the  Attorney  Ooenl  and  on 
authorized  designee,  in  this  case  the 
Assistant  Attorney  CSeneial  for  the 
Office  of  Justice  Prtigrams,  the  authorify 
to  make  giants  to  the  above  mentioned 
entitiea.  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968  805,  as 
amended,  codified  at  42  U.S.C  3786 
[hereiiufter  the  "Omnibus  Act"). 
Section  2104  of  the  Omnibus  Act, 
codified  as  amended  at  42  U.S.C 
3796hh-3,  requires  thst  regulations  be 
issued  specifically  to  implement  these 
policies  and  programs. 

On  May  14, 1996,  the  Office  of  JusUos 
{pogroms  published  a  proposed  rule  on 
the  implementation  of  the  Grants  to 
Encourage  Arrest  Policies  in  the  Federal 
Regiatar  (VoL  61.  No.  94,  p^es  24256- 
24261).  Comments  wen  spadScally 
solicited  regarding,  but  not  limited  to, 
the  following  issues: 

(1)  Other  priority  areas  that  should  be 
considered  for  funding  in  addition  to 
the  statutory  award  priorities  identified 
in  Section  90.66  of  Subpart  D; 

(2)  The  special  needs  of  Indian  tribal 
governments,  underserved  populaticms 
and  rural  (X)mmunities  in  implementing 
this  Program; 

(3)  Enective  strategies  to  ensure  that 
local  jurisdictions,  States  and  tribal 
governments  will  accord  full  hith  and 
credit  to  all  valid  protection  oidan 
pursuant  to  18  U.S.C  2265;  and 

(4)  Methods  and  apprtiociMM  for 
conducting  research  on  the  eSsctiveness 
of  arrest  and  other  legal  sanctions  for 
domestic  violence  in  commimities  that 
have  adopted  a  system-wide 
(XMrdinated  response  to  the  prtiblem. 

The  Office  of  Justice  Prograios 
received  34  letters  commenting  on  the 
proposed  regulaticms:  12  from  law 
enforcement  agencnes;  4  from 
prosecution  agencies:  2  6t>m  prt>bation 
agencies;  6  from  other  Federal,  State  and 
\ocai  governmental  agencies;  1  from  an 
Indian  tribal  government;  9  from  non- 
profit, non-governmental  victim  service 
agencies;  1  bom  a  national  oiganization 
and  1  from  a  private  citizen.  'The  Office 
of  Justice  Programs  gratefully 
acknowledges  the  agencies, 
organizations,  snd  individtials  who  took 
the  time  to  express  their  views. 
Comments  are  on  file  at  OJP's  Violence 
Against  Women  &ants  Office. 

In  preparing  the  Final  Rule,  OJP  is 
interpredng  the  scope  of  the  Program  as 
broadly  as  possible  while  adhering 
closely  to  the  letter  and  spirit  of  the 
legislation.  Language  contained  in  the 
fiinal  regulations  has  been  modified  to 
reflect  the  following  changes: 

■  The  Statement  of  the  Problem  has 
been  revised  to:  (1)  emphasize  that,  in 
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addition  to  police  departments, 
probation  and  parole  departments  and 
other  criminal  justice  agencies  can  play 
a  vital  role  in  jurisdictions  with 
mandatory  or  pro-arrest  policies  by 
implementing  complementary  practices 
and  strategies  to  enhance  the  safety  of 
victims  and  hold  perpetrators  of 
domestic  violence  accoiintable  for  their 
criminal  actions;  (2)  to  encourage  police 
departments  to  develop  sanctions  for 
officers  who  do  not  follow  or  enforce 
official  policies  and  procedures 
mandating  or  encouragiiig  arrest  of 
domestic  violence  perpetrators  as  well 
as  procedures  that  respond  to  the 
complex  problem  of  police  officers  who 
batter;  (3)  to  encourage  victim  advocates 
to  explore  new  partnerships  with 
community  policing  units  that  apply  the 
problem-solving  approach  to  ending 
violence  and  increasing  their 
availability  to  victims  by  establishing  an 
independent  or  agency-sponsored 
presence  in  prosecution  agencies,  the 
courts  and  probation  and  parole 
departments;  (4)  lo  clarify  the  need  for 
specialized  training  for  police  officers 
on  the  identification  of  the  primary 
aggressor,  effective  methods  for 
gathering  evidence  at  the  scene  of  a 
domestic  violence  incident,  conducting 
intensive  follow-up  investigations  that 
incorporate  lethality  assessment 
methods  and  developing  sensitivity  to 
the  complexity  of  domestic  violence 
cases;  (5)  to  encourage  the  use  of 
lethality  assessment  tools  by  police, 
probation  and  parole  departments  in 
order  to  investigate  cases  of  domestic 
violence  and  supervise  perpetrators  of 
domestic  violence  more  effectively;  (6) 
to  encourage  that  specialized  training 
and  education  programs  for  all  criminal 
justice  professionals  include  a 
component  requiring  them  to  work  for 
a  speciBed  number  of  hours  in  a  shelter 
for  battered  women:  and  (7)  to 
encourage  the  development  of  multi- 
agency  fatality  review  teams  made  up  of 
criminal  justice  professionals  and  non- 
profit, non-governmental  victim  service 
providers. 

■  Section  90.61  has  been  modified  to 
include  the  definition  of  "unit  of  local 
government"  for  purposes  of  clarifying 
that  eUgible  grantees  for  this  Program 
are  States.  Indian  tribal  governments, 
cities,  counties,  townships,  towns, 
boroughs,  parishes,  villages,  or  other 
general  purpose  political  sutxlivisions 
of  a  State. 

■  Section  90.62  has  been  modified  to 
clarify  that  all  grants  awarded  for  the 
purposes  of  this  Program  must 
demonstrate  meaningful  attention  to 
victim  safety  and  offender 
accountability. 


■  Section  90.62  (b)  has  been 
modified  to  clarify  that  policies  and 
training  programs  that  improve  the 
tracking  of  domestic  violence  cases  may 
be  developed  1^  all  criminal  justice 
agencies,  including  police  departments 
in  eligible  jurisdictions. 

■  Section  90.62  (c>has  been 
modified  to  clariiy  that  probation  and 
parole  departments  also  pUy  a  vital  role 
in  centralizing  and  coordinating  the 
response  to  domestic  violence  cases. 

■  Section  90.63  (b)  has  been 
modified  to  clarify  that  judicial 
education  programs  should  be 
developed  for  all  professionals 
responsible  for  judicial  handling  of 
domestic  violence  cases,  including 
tribal  judges. 

■  Section  90.6T(a)(4)  has  been 
modified  to  clarify  that  grantees  must 
certify  that  their  laws,  policies,  or 
practices  do  not  require  that  the  abused 
bear  the  costs  associated  with  the 
issuance  or  service  of  a  warrant, 
protection  order,  or  witness  subpoena 
(arising  from  an  incident  that  is  the 
subject  of  anest  or  criminal 
prosecution). 

■  Section  90.63  (c)  has  been 
expanded  to  clarify  that,  for  the 
purposes  of  this  Program,  a  jurisdiction 
need  not  have  pre-existing  policies 
encouraging  or  mandating  arrest  to  be 
eligible  to  receive  a  grant  However,  a 
State,  Indian  tribal  government,  or  unit 
of  local  govenunent  must  identify  the 
type  of  policy  it  intends  to  develop  and 
specify  the  process  by  which  the  policy 
will  be  developed  and  enacted  by  the 
statutory  deadline.  In  addition,  the 
section  clarifies  that  the  policy 
development  process  must  involve  a 
coordinated  effort  by  criminal  justice 
personnel  and  non-profit,  private, 
domestic  violence  or  sexual  assault 
programs,  including  State  coalitions. 

■  Section  90.64  (c)  has  been 
expanded  to  Include  examples  of  the 
types  of  agencies  or  offices  that  may  be 
responsible  for  carrying  out  the  project 
in  an  applicant  jurisdiction  (e.g..  police 
departments,  prosecution  agencies, 
courts  and  probation  or  parole 
departments). 

■  Section  90.66  has  been  expanded 
to  clarify  that  priority  will  be  given  to 
applicants  that  provide  evidence  of 
meaningful  attention  to  victims'  safety 
and  demonstrate  a  strong  commitment 
to  provide  victims  with  information  on 
the  status  of  their  cases  from  the  time  a 
complaint  is  filed  through  sentencing. 

Two  suggested  modifications  were  not 
incorporated  into  the  final  regulations. 

■  The  jurisdictional  issues  related  to 
enforcement  of  felony  crimes  raised  in 
the  comments  submitted  by  an  Indian 
tribal  government  are  coveted  by 


statutes  and  Supreme  Court  cases  which 
are  beyond  the  scope  of  the  Violence 
Against  Women  Act  and  grants 
programs. 

■  The  suggestion  that  all  applicants 
consult  and  coordinate  with  the  highest 
court  of  each  State  was  not  incorporated 
into  the  regulations.  However,  all 
applicants  are  strongly  encouraged  to 
include  State  and  local  courts  as  part  of 
a  coordinated  and  integrated  response  to 
domestic  violence. 

Statement  of  the  Problem 

In  the  past,  police  departments,  and 
the  criminal  justice  system  as  a  whole, 
generally  treated  domestic  violence  as  a 
private,  family  matter  unlike  any  other 
violent  crime.  Many  police  departments 
maintained  informal  non-arrest  policies 
for  domestic  violence,  focusing  instead 
on  alternative  responses  such  as  family 
crisis  intervention  end  counseling  for 
domestic  abusers. '  In  recent  years,  many 
departments  have  implemented  new 
policies  and  practices  that  encourage  or 
mandate  arrest  of  a  perpetrator  of 
domestic  violence  for  probable  cause  or 
for  violating  a  protection  order.^  To 
ensure  the  effectiveness  of  these  new 
policies,  some  police  departments  have 
created  special  domestic  violence  units: 
train  personnel  on  the  phenomenon  of 
domestic  violence;  developed 
guidelines  and  protocols  for  enforcing 
laws  related  to  domestic  violence; 
created  sophisticated  tracking  and 
communication  systems:  investigated 
both  misdemeanor  and  felony  domestic 
assaults;  developed  accountability 
ipeasures  which  ensure  enforcement  of 
the  law  by  all  officers  in  the  department; 
and  developed  effective  strategies  to 
coordinate  with  other  criminal  justice 
agencies  and  victim  service  providers. 

Likewise,  other  criminal  justice 
agencies  have  implemented 
complementary  practices  and  strategies 
which  prioritize  the  safety  of  victims 
and  hold  the  perpetrators  of  domestic 
violence  accountable  for  their  criminal 
actions.  In  particular,  several  probation 
and  parole  departments  have  instituted 
methods  of  supervision  designed  to 
enhance  victim  safefy  by  vigorously 


■  Ltetmun.  D.A..  and  Schwaitx.  ).A..  Polics 
I'rogmns  in  Chsjj  IntBTvention;  A  Review.  (}JL 
Snibbe  and  H.M.  Soibbe  eda.  1973).  See  alio 
Cbarlea  C.  Tbomaa.  The  Urban  PoUceman  in 
Tnmsition:  A  Paycfaological  and  Sodolo^cal 
Review  11973). 

1  Garner.  J.,  pagan. )..  and  Maxwell.  C.  Published 
Plndinga  bom  the  Spouae  Ajaault  Raplicatlon 
Program;  A  Critical  Review.  Journal  of  Quantitative 
Crirainology,  11|I|,  3-28. 199S. 

Fagan.  |..  The  Criminalization  of  Domeatic 
Viotence:  Pramiae*  and  Limits.  Preaenution  at  the 
1995  National  Institute  of  Justice  Cortlxnoct  on 
Criminal  Justice  Research  and  Evaluation.  January. 
1996.  available  through  the  National  Oiminal 
Jusllca  Rafvanca  Snvica.  l-a(X>-aSl-3420. 
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enforcing  the  terms  of  protection  orders, 
thereby  promoting  coordination  with 
the  courts.  A  number  of  prosecution 
agencies  have  established  domestic 
violence  teams  that  work  closely  with 
legal  advocates  and  advocates  affiliated 
with  non-p.-ofit.  non-governmental 
victim  servioe  organizations.  Together, 
prosecutors  and  advocates  alike  keep 
victims  Informed  about  the  progress  of 
their  cases  as  well  as  the  status  onH 
known  whereabouts  of  the  offenders. 
They  also  provide  assistance  in 
preparing  long-and  short-term  safety 
plans  for  victims  and  their  children 
Additionally,  courts  are  beginning  to 
recognize  the  need  for  continuing 
education  for  judges.  They  also  are 
implementing  improved  case  processing 
procedures  with  designated  dockets  to 
better  manage  domestic  violence  cases 
and  expedite  scheduling  of  trials. 

To  enhance  these  ver>'  significant 
accomplishments  and  encourage  the 
adoption  of  similar  innovations  in 
additional  communities  throughout  the 
coimtry,  agencies  throughout  the 
criminal  justice  system  require  more 
tools  and  resources.  Furtherwore,  for 
arrest  to  be  an  effective  domestic 
viotence  intervention,  it  must  be  part  of 
a  coordinated  and  integrated  response 
to  the  problem  on  the  part  of  the  entire 
criminal  justice  system.^  That  is, 
mandatory  or  pro-anest  policies  will  be 
effective  only  if  police  departments 
implement  clear  guidelines  and 
protocols  for  the  arrest  of  domestic 
violence  perpetrators;  if  police  and 
prosecutors  alike  conduct  thorough  and 
careful  investigations  of  domestic 
violence  cases;  if  the  courts  institute 
improved  management  techniques  to 
process  domestic  violence  cases  more 
efficiently;  if  judges  impose  appropriate 
sentences;  if  batterers  remain  in  custtxiy 
after  they  are  arrested;  if  probation  and 
parole  departments  enforce  protection 
orders  and  devise  improved  ways  to 
efiectively  supervise  batterers:  and, 
most  importantly,  if  victims  feel 
confident  that  all  professionals  in  the 
system  are  corrmiitted  to  their  safety  and 
the  safety  of  their  children. 

Policies  That  Mandate  or  Encourage 
Arrest 

Laws  and  policies  that  encourage  or 
mandate  the  arrest  of  a  domestic 
violence  perpetrator  based  on  probable 
cause  are  not  new.  Currently,  at  least  27 
States  and  the  District  of  Columbia  have 


adopted  laws  that  mandate  or  encourage 
arrest  of  a  person  who  assaults  a  family 
member,  or  of  a  person  who  violates  a 
domestic  violence  protection  order.* 
Federal  law  also  requires  all  slates  to 
honor  certain  protection  orders  issued 
by  other  jurisdictions.  Act  S  40221(a).  18 
U.S.C.  2265(a).  Domestic  violence 
incidents  are  among  the  tnost  difficult 
and  most  sensitive  calls  requesting 
poUce  assistance.  For  this  reason,  many 
police  departments  with  mandatory  or 
pro-arrest  policies  inform  their  officers 
that,  when  responding  to  a  domestic 
violence  call,  they  must  anticipate  the 
unexpected,  be  carefully  impartial  and 
be  primarily  concerned  for  ttie  needs 
and  safety  of  the  victim  or  victims. 
Some  mandatory  or  pro-arresl  policies 
go  a  step  further  by  directing  responding 
officers  to  arrest  only  the  primary 
aggressor  in  a  domestic  violence 
incndent.  These  policies  warn  that  dual 
arrests  may  triviaUze  the  seriousness  of 
domestic  violence  and  potentially 
increase  danger  lo  its  victims.  Most 
importantly,  arrest  of  the  batterer 
conveys  a  message  to  the  batterer,  the 
victim,  the  family  and  the  community 
that  domestic  violence  is  a  serious  (Time 
that  will  not  be  tolerated.  Mandatory  or 
pro-arrest  policies  slso  offer  the 
potential  benefit  of  deterring  future 
abuse  if  the  offender  is  separated  from 
the  victim  and  held  publicly 
accoimtable  for  his'  actions.  Arrest, 
accompanied  by  a  thorough  evidentiary 
investigation  and  an  intensive  foUow-up 
investigation,  demonstrates  to  the 
offender  that  he  has  committed  a  serious 
crime  and  communicates  lo  the  victim 
that  she  does  not  have  to  endure  the 
offender's  abuse.  Moreover,  anest  of  the 
offender  sends  a  broader  public 
message — that  violent  behavior,  even 
between  intimates,  is  crlminaL 

Orders  of  Protection 

An  order  of  protection  is  the  legal 
instrument  many  victims  of  domestic 
violence  initially  seek  to  protect 
themselves  from  further  abuse.  For 
protecticm  orders  to  be  effsctive,  the 
terms  of  the  order  must  be  strictly  and 


*  Hnt.  8.J.,  Cootdijwtad  Coamtmlty  Appraachaa 
to  OaaMlc  VlaUnca,  praintad  « Iha  StaHflc 
Pluinlog  Woitaliop  on  Vlolaiic*  A^ioal  Womao 
aiamaond  by  tba  NaUon^  InaUtnU  of  Justia  In 
WmUi«iiio,  ac,  Mnh  11.  tegs,  anlbUs 
thnxifh  ttaa  MUlaiial  CXmlul  tnJdca  Rrfmocs 


•Uydu. ;.,  Domeatic  VIolena.  HawUinara.  ie»«. 

'  Man  can  ba  the  victiixia  of  abuae,  and  woanao 
can  be  parpetniors-  However,  the  vast  majority  of 
victims  of  domeatic  violatKM  SI«  women-  in 
addition,  it  is  much  leea  common  for  man  to  ncatve 
injuries  as  a  ivautt  of  tbatr  abuaa  and  laaa  lUtafy  ior 
man  to  become  entnppad  in  nlatknahliia  wfaan 
the;  caimot  leave  br  iaar  of  axliaiiM  bodll;  faann 
to  tfaamaalvM  or  their  children.  For  tfaaaa  reaaoos, 
victilDS  ai«  referrad  to  as  woman  and  pafpatFalors 
as  man  througliDut  thaaa  propoaad  ragulatiMia.  Sea 
Stata.  \S.  and  Siniis.  M.A.,  Gaodar  Diflmioas  in 
ttfoitict  Maziul  Vislaiicaaiid  Ita  Madkal  and 
PiychoUiglcal  C^onaaquancaa  (Phyaieal  Vlolaooa  in 
American  Famitiea:  Kiak  facttn  and  Adaptatlona  to 
Violence  in  8.1  W  Famillaa.  Stnoa.  M.A.  and  Callaa. 
R.|.  ads.  1990). 


consistently  enforced,  and  abusers 
violating  the  terms  of  the  order  must  be 
punished.  To  ensure  a  consistent 
response,  departmental  poUcies 
specifying  the  violations  for  which  an 
abuser  is  subject  lo  arrest  must  be 
communicated  clearly  to  police  officers 
who  respond  tc  domestic  violence  calls. 
Furthermore  there  must  be  consistent 
enforcement  bet^veeii  same-State 
jurisdictions  (e.g  .  county  to  (xiunty  or 
cnty  to  city]  or  bNetween  cxmununities 
under  the  jurisdiction  of  the  same  tribal 
government.  In  addition  tc  intrastate 
enforcement,  States  and  tribal 
govenunents  must  also  lake  steps  lo 
ensure  the  interstate  (i.e.,  State  to  State) 
enforcement  of  protection  orders  as 
required  by  Section  40221(s)  of  the  Aa. 

Prior  lo  the  enactment  of  the  Violence 
Against  Women  Act.  a  woman  who 
obtained  a  protection  order  in  ner  home 
state  often  (X>iild  not  use  that  order  as 
the  basis  for  protection  if  she  worked, 
traveled,  or  moved  to  must  other  states. 
Under  the  Violence  Against  Women 
Ad,  a  victim  does  not  have  to  wait  for 
abuse  to  occur  in  the  new  stale,  nor  does 
she  have  to  meet  the  new  jurisdictlonaj 
requirements.  A  woman  may  now  seek 
enforcement  of  the  out-of-state  order  in 
the  new  state. 

Although  there  is  no  universal 
approach  to  effective  implementation  of 
the  full  hiith  and  credit  provisions  of  the 
Act.  State  and  tribal  law  enforcement 
agencies,  txiurts.  prosecnitors.  non-profit, 
non-governmental  Wctlm  services 
agencies  and  private  attorneys  are 
encouraged  to  collaborate  on  efforts  and 
strategies  for  bolstering  and 
implementing  enforcement  of  out-of- 
state  protective  orders.  Ttie  state 
administrative  office  of  the  couirt  and 
slate  law  enforcement  agencies,  in 
(X)nsullation  with  vicnini  advtx^ates, 
should  devise  and  publicize  widely  a 
slate  plan  for  according  full  bith  and 
credit  to  prolectioa  orders. 

Centrafizsd  Conmiunicatjon, 
Information  and  Tmcldng  Systems 

Regardless  of  whether  there  is  a 
particular  jurisdictional  domestic 
violence  aiiest  policy  in  place,  police 
must  have  probable  cause  lo  make  an 
anest.  PoUce  often  are  dispatched, 
however,  without  any  information 
regarding  the  domestic  violence  or 
criminal  history  of  the  people  involved 
in  an  altercation.  The  officers  frequently 
do  not  know  if  there  is  an  outstanding 
order  of  protection  against  the  offencfer, 
whether  the  offender  has  previously 
been  arrested  for  assaulting  the  victim, 
or  if  charges  are  pending  (gainst  the 
perpetrator  for  prior  alleged  domestic 
violence.  Knowledge  of  mis  information 
clearly  would  help  guide  the  discretion 
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cl  an  officai  who  is  trying  to  detennine 
wiiether  to  make  an  anest.  and  help  him 
or  her  muure  the  safety  of  the  victim 
and  other  Eamily  members. 

Beyond  providing  Information  about 
the  criminal  history  of  the  perpetrator, 
mponding  officen  alao  would  benefit 
greatly  &»m  communication  systems 
that  could  inform  them  about  the 
frequency  of  past  calls  to  the  s&.ne 
location,  prior  weapons  use.  the 
presence  of  children  at  the  residence 
and  past  need  for  medical  emergency 
services.  Tracking  and  other  advanced 
information  systems  also  could  provide 
responding  officers  with  a  description  of 
the  alleged  perpetrator  and  places  he 
historically  has  hequented  if  he  is  not 
found  at  the  scene. 

Just  as  police  officers  need  more 
inftmnation  to  respond  affectively,  so  do 
prosecutors,  judges  and  other  criminal 
Justioe  professionals.  Access  to 
centralized  information  on  prior 
incidents  or  convictions,  prior  issuance 
of  protection  orders,  other  matters 
involving  the  same  &mily  pending 
before  thp  couri.  and  the  availability  of 
community  resources  and  services  for 
the  victim  would  be  extremely 
beneficial  to  prosecutors  seeking 
convictions,  to  judges  who  must  impose 
a  sentence  and  to  probation  and  parole 
officials  responsible  for  providing 
community  supervision.  Interstate  and 
intrastate  communication  and  tracking 
systems  for  use  by  police  officers  and 
criminal  justice  professionals 
throughout  a  state  or  region  of  the 
country  also  would  contribute  to 
enhancing  the  safety  of  victims. 

The  Need  for  a  Coordinated,  Integrated 
Approach  Involving  All  Criminal  Justice 
Professionals 

If  arrest  policies  are-to  be  effective, 
police,  pre-trial  service  professionals. 
prtMecutors,  judges,  probation  officers, 
parole  officers  and  victim  advocates 
need  to  respond  with  effective 
collaborative  strategies  that  will 
enhance  the  safety  of  victims  and  result 
in  appropriate  sanctioDS  for  ofienders. 
Specifically,  prosecutors,  judges  and 
other  crim^ial  justice  professionals  need 
the  training,  tools  and  resources  that 
will  enable  them  to  respond  to  domestic 
violettce  as  a  serious  crime.  For 
example,  in  those  jurisdictians  where 
mandatory  or  pro-arrest  policies  have 
been  instituted,  individual  prosecutors 
may  be  overwhelmed  with  domestic 
violence  cases,  resulting  in  a  severe  lack 
of  resources  and  time  needed  to 
prosecute  each  case  eflactively.  To  help 
alleviate  the  backlog  of  domestic 
violence  cases,  many  prosecutors  work 
with  victim  advocates  during  both  the 
pending  prosecution  and  the  sentencing 


phase  of  a  case.  These  advocates  are 
critical  to  the  effective  prosecution  of 
domestic  violence  cases.  In  addition  to 
being  effective  legal  advocates,  they 
assist  in  safety  planning  with  the  victim, 
providing  the  court  with  information 
needed  to  determine  risk  and  lethality 
assessment  as  well  as  proposed 
conditions  of  probation  or  parole  for  the 
offender. 

Training  for  all  criminal  justice 
professionals  should  include 
informative  and  experiRUtial  continuing 
education  sessions  designed  tc  provide 
insight  into  the  phenomenon  of 
domestic  violence  and  information  on 
community  resources  available  to  assist 
the  victim  and  respond  appropriately  to 
the  battemc.  Prosecutors  need  to 
imderstand  the  psychology  of  domestic 
violence  victims  (e.g.,  why  they  may  be 
reluctant  to  prosecute  and  the  risks  to 
their  safety  if  they  decide  to  prosecute). 
Judges  need  to  craft  effective  protection 
orders  and  they  need  Ihe  information 
and  skills  necessary  to  t^iilor  sentences 
to  individual  perpetrators  (e.g.,  ordering 
protective  conditions  for  victim  safety, 
incarceraticm,  commiuiity  service, 
restitution,  intensive  probation  or 
parole,  mandatory  participation  in 
batterer  Intervention  programs  and/ or 
drug  and  alcohol  treatment,  or  all  of  the 
above,  as  appropriate).  Victim  advocates 
need  to  acquire  an  enhanced 
understanding  of  how  the  criminal 
justice  system  works.  They  also  need  to 
learn  how  they  can  be  more  effective  in 
working  directly  with  all  criminal 
justice  professionals,  exploring  new 
partnerships  with  community  policing 
imits  that  apply  the  "problem-solving" 
approach  to  ending  violence;  iiUTeasing 
their  availability  to  victims  by 
establishing  a  presence  (as  independent 
and/or  agency-sponsored  advocates)  in 
prosecution  agencies,  the  courts  and 
probation  and  parole  departments.  All 
professionals  in  the  system  need  to 
work  together  to  explore  and  develop 
new,  iimovative  and  coordinated 
approaches  to  reduce  and  prevent 
domestic  violence. 

Cbncyusion 

While  strong,  clear  arrest  policies  are 
needed  to  guide  the  actions  of  police 
officers,  the  rest  of  the  criminal  justice 
system  also  must  be  directed  to  respond 
similarly  in  ways  that  will  break  the 
cycle  of  violence.  Without  aggressive, 
system-wide  coordination,  arrest  alone 
will  not  stop  domestic  violence.  Most 
importantly,  as  a  jurisdiction  assesses 
its  response  to  domestic  violence, 
prioritizing  victim  safety  within  the 
policies  and  practices  of  the  entire 
criminal  justice  system  is  essential.  In 
conclusion: 


■  Police  departments  need  to 
develop  clear  policies  and  procedures 
mandating  or  encouraging  arrest  for 
perpetrators  of  domestic  violence  and 
for  the  violation  of  protection  orders, 
including  protocols,  procedures,  and 
firearms  policies  that  respond  to  the 
complex  problems  with  respect  to 
police  ofBrars  against  whom  protection 
orders  ha/e  been  issued  or  who  have 
been  rjresled  for  probable  cause  of 
domestic  violence. 

■  .Specialized  education  and  training 
prugmros  for  police,  prosecutors,  judges, 
probation  and  parole  officers,  victim 
advocates  and  other  criminal  justice 
professionals  need  to  be  developed  and 
implemented  or  replicated  from  existing 
curricula.  Components  of  these 
prt>grams  might  encourage  criminal 
justice  professionals  to  obtain  direct 
experience  with  victims  by  providing 
opportunities  for  them  to  work  in 
shelters  for  battered  women  or  in  a 
comparable  setting 

■  Police  departments  should  be 
encouraged  to  develop  specialized 
training  on  domestic  violence  which: 
provides  guidance  on  the 
implementation  of  departmental  arrest 
policies  and  related  federal,  state  and 
local  law;  instructs  officers  on  how  to 
identify  the  primary  ageressor  in  a 
domestic  violence  indoent;  provides 
information  on  improved  techniques  for 
gathering  evidence  at  the  scene  of  a 
domestic  violence  incident;  explains 
how  to  conduct  more  thorough  follow- 
up  investigations  that  incorporate 
lethality  assessment  methods;  and 
develops  sensitivity  to  the  complexity  of 
domestic  violence  cases  and  the  diverse 
cultural  values,  language  barriers,  and 
experience  that  Influence  the  response 
of  the  victim. 

■  Pohce  departments  need  resoiurces 
to  develop  guidelines  for  the  arrest  of 
perpetrators  and  investigation  of 
domestic  violence.  They  also  need  to 
establish  sanctions  for  officers  and 
officials  who  do  not  follow  or  enforce 
official  protocols.  In  addition,  they  need 
to  estahhsh  special  investigation  or 
detective  units,  and  procedures  to 
ensure  coordination  with  other  parts  of 
the  criminal  justice  system. 

■  Police,  probation  and  parole 
departments  need  access  to  lethality 
assessment  tools  (developed 
collaboratively  by  victim  service  and 
law  enfiarcement  agencies)  in  order  to 
investigate  cases  and  superviae 
perpetratore  of  domestic  violence  more 
effectively. 

■  Prosecutora  need  to  develop 
effective  strategies  for  woridng  with  the 
police.  They  also  need  the  tools  and 
resources  to  investigate  domestic 
violence  cases  aggressively  and 
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thofoughly  in  collaboration  with  the 
police. 

■  Police  departments  need  the 
resources  to  develop  advanced 
communication,  information  and 
tiaddng  systems  to  enable  them  to 
respond  more  effectively  to  domestic 
violmce  inridwnts.  to  track  the  history 
of  perpetraton  (including  outstanding 
oroera  of  protection,  previous  arrests 
and  pending  charges)  and  to  prevent 
future  violence  that  could  renilt  in 

avatad  assault  and  hamidda. 
Jurisdictions  need  to  develop 
methods  and  technologies  that  will 
promote  improved  conununication  and 
coordination  among  law  enforcement, 
prosecution,  the  judiciary  and  other 
parts  of  the  crlmbial  Justice  and  sodal 
service  systems  to  improve  the  entire 
system's  response  to  domestic  violence. 
In  addition,  jurisdictions  need  to 
develop  centralized,  automated 
inftmnation  systems  that  will  track  the 
domestic  violence  history  of  involved 
parties,  including  outstanding  orders  of 
protection,  previous  arrests  and  pending 
charges  against  perpetrators. 

■  Procedures  to  expedite  requests  for 
protection  orders  need  to  be  developed 
by  police  departments,  prosecution 
units,  and  the  courts. 

■  Judges  need  to  convey  clearly  to 
batterers  the  gravity  of  their  offenses  by 
irnposing  appropriate  sentences. 

■  ProoaUon  and  parole  departments 
need  to  establish  protocols  and 
procedures  for  the  intensive  supervision 
ofbatterera. 

■  Victims  and  their  children  need 
access  to  a  full  range  of  services, 
induding  legal  advocacy  and  assistai>ce 
in  plaiming  for  their  long-  and  short- 
term  safety,  that  ensures  they  will  be 
kept  informed  about  the  progress  of 
their  case. 

■  Multi-agency  fetality  review  teams 
made  up  of  criminal  justice 
professionals  and  non-profit,  non- 
governmental victim  service  providen 
need  to  be  established  to  determine 
where  and  how  death  may  have 
occurred  in  a  domestic  viofetux  case 
and  to  examine  what  constructive  steps 
can  be  taken  to  prevent  future  fetal 
incidents. 

■  Research  needs  to  be  conducted  to 
assess  the  effectiveness  of  arrest  and 
other  legal  sanctions  for  domestic 
violence  in  communities  that  have 
adopted  a  system-wide,  coordinated 
response  to  domestic  violence. 

The  Violanoe  Against  Women  Act  of 
19M 

The  Violence  Against  Women  Act 
reflects  a  firm  coinmitment  towards 
woddng  to  change  the  criminal  justice 
system's  response  to  violence  that 


oocius  whao  any  woman  is  thraatiDed 
or  aaaaultad  by  aooiaoDa  with  whom  aba 

has  or  has  had  an  intixoate  relationship, 
with  whom  she  was  previously 
acquainted,  or  who  is  a  stranger.  By 
committing  significant  Federal 
resources  and  attention  to  restructuring 
and  strengthening  the  criminal  justice 
rsqwoae  to  women  who  have  beoo,  or 
potentially  could  be.  victimized  by 
violence,  the  safsty  of  all  woman  can  be 
more  efiisctively  ensund. 

Fiscal  Year  1996  Grants  To  Encourage 
Arrest  Policies 

For  FY  19S6,  Congress  has 
appropriated  $28  million  to  the  United 
States  Department  of  Justice  Office  of 
Justice  Programs  for  Grants  to  Encourage 
Arrest  PoUdes.  Additionally,  Part  U  of 
the  Violence  Against  Women  Act  of 
1994  authorizes  $33  million  for  FY  1997 
and  $59  million  for  FT  1998.  States, 
Indian  trit>al  governments,  and  units  of 
local  government  are  eligible  to  receive 
grants  subject  to  the  requirements  of  the 
statute  and  these  regulations,  as  well  as 
assurances  and  certifications  specified 
in  the  application  kit 

Section  2101  of  the  Violence  Against 
Women  Act,  42  U.S.C  3796hh  (1994). 
enumerates  the  following  six  purposes 
for  which  Grants  to  Encourage  Anest 
Polides  may  be  used: 

(1)  To  implement  mandatory  arrest  or 
pro-arrest  programs  and  polides  in 
police  departments,  including 
mandatory  arrest  programs  and  polides 
for  protection  order  violaUona; 

(2)  To  develop  policies  and  training 
programs  in  police  departments  to 
improve  tracking  of  cases  involving 
domestic  violence; 

(3)  To  centralize  and  coordinate 
police  enforcement,  prosecution,  or 
judidal  responsibility  for  domestic 
violence  cases  in  groups  or  units  of 
poUoe  officers,  prosecutora.  or  judges: 

(4)  To  coordinate  computer  tracking 
systems  to  ensure  communication 
l>etween  poUce.  prosecutora.  and  both 
criminal  and  family  courts; 

(5)  To  strengthen  legal  advocacy 
service  programs  for  victims  of  domestic 
violence;  and 

(6)  To  educate  judges  in  criminal  and 
other  courts  about  domestic  violeiux 
and  improve  judicial  handling  of  such 


A  Coordinated  and  Integrated  Approach 
to  the  Problem 

By  definition,  a  coordinated  and 
integrated  approach  suggests  a 
partnerahip  among  law  enforcement, 
prosecution,  the  coiuts.  victim 
advocates  and  service  providers.  The 
goal  of  this  Program  is  to  treat  domestic 
violence  as  a  serious  violation  of  the 


criminal  law.  A  ctmaistant  caiminal 
justioe  system  reqiaose  to  domaMic 
violanoe  laquiias  that  iiriifwasiiiiiali  in 
the  various  oompanonts  of  the  system 
have  a  ahared  vision  that  prioritizas  the 
safety  and  well-being  of  the  victim.  Hie 
creation  and  implementation  of  that 
visioa  neoaasitates  collaboration  among 
police,  proaacutora,  the  courts,  and 
victim  aarrice  providers.  Thus,  the 
Program  requires  that  jurisdictioiu 
incofporate  the  ejqierience  of  nonprofit, 
nongovernmental  domestic  violence 
service  providen  into  the  project 
planning  and  implementation  process  as 
well  as  police,  prosecutora.  and  the 
courts.  Examples  of  iimovative 
approaches  indude: 

■  Creating  centralized  units  of  police 
officen,  prosecutora,  judges  and 
probation  and  parole  officara  to 
investigate  and  handle  domestic 
violence  cases,  based  on  a 
comprehensive  plan  developed  by 
representatives  bom  the  criminal  justice 
system  and  the  advocacy  community. 

■  Implementing  and  testing  the 
effectiveness  of  domestic  violence  anest 
policies  for  violations  of  protection 
ordere  in  the  context  of  a  coordinated 
criminal  justice  and  community 
response  to  domestic  violence  by 
forming  a  mulli-disdplinary 
coordiruting  council  that  assigns 
priority  to  the  safety  of  the  victim  and 
by  holding  the  offender  accountable  for 
his  violent  actions. 

■  Delivering  comprehensive, 
experiential  training  programs  for  pohce 
omcera.  prosecutora.  prtwation  and 
parole  officers  and  the  judiciary  that 
address  the  technical  issues  associated 
with  polides  that  encourage  or  mandate 
arrest  for  domestic  violence;  address  the 
phenomenon  of  domestic  violence; 
stress  collaboration  and  shared 
responsibility  for  ensuring  the  safety  of 
the  victim;  aeek  to  change  attitudes  that 
have  traditionally  prevented 
professionals  in  the  criminal  justioe 
system  from  responding  to  domestic 
violence  as  a  serious  violation  of 
criminal  law;  and  provide  infoimatiOD 
on  improved  methods  few  tracking 
domestic  violeiux  cases. 

■  Developing  infbrmatian  systems, 
automated  legistries,  education  and 
training  programs  and  tedmical 
assistance  efforts  that  fedlitate 
enforoement  of  protection  ordere  within 
a  single  jurisdiction;  within  a  single 
State;  and  from  State  to  Slate. 

■  l.inVing  automated  information  and 
tracking  systems  to  enhance 
communication  among  police 
departments,  prosecution  agendes,  and 
criminal  and  family  courts  to  ensure 
that  all  of  the  system  components  have 
access  to  consistent  and  complete 
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mfonnation  about  an  individual'i 
domestic  violence  history. 

■  K«>«hti«liif>g  and  expanding 
advocacy  (erviosa  for  domeatic  violance 
victims  from  the  time  an  abuae  report  is 
filed  through  the  post-sentencing  of  the 
offender,  including  any  time  during 
which  the  oflander  is  subject  to 
probation  ot  parole  superviaioiL 

Eligibility  Requiietnents 

To  be  eligible  to  receive  giants  under 
this  Program,  States,  Indian  tribal 
governments,  and  units  of  local 
government  must  certify  that  their  laws 
or  ofScial  policies  (1)  encourage  or 
mandate  arrest  of  domestic  violence 
offenders  based  on  probable  cause  that 
an  offense  has  been  committed  and  (2) 
encourage  or  mandate  arrest  of  domestic 
violence  offenders  who  violate  the  terms 
of  a  valid  outstanding  protection  order. 
Omnibus  Act  $  2101(c),  42  U.S.C 
37gehh(c)  (1994).  A  jurisdiction  need 
not  have  pre-existing  policies 
encouraging  or  mandating  arrest  to  meet 
this  eligibility  requirament.  However,  in 
its  appUcation  for  funding  through  this 
Pro-am,  a  State,  Indian  tribal 
government,  or  unit  of  local  government 
must  identify  the  type  of  policy  that  it 
intends  to  develop,  and  specify  the 
process  by  which  the  policy  will  be 
developed  and  enacted  by  the  statutory 
deadline.  The  policy  development 
process  must  involve  a  coordinated 
effort  by  criminal  justice  persoimel  and 
non-profit,  private,  domestic  violence  or 
sexual  assault  programs,  including  State 
coalitions. 

Eligible  appficants  also  must 
demonstrate  that  their  laws,  policies,  or 
practices  and  their  training  programs 
discourage  dual  arrests  of  an  offender 
and  victim.  Omnibus  Act  §  2101(c)(2), 
42  U.S.C.  3796hh(c)(2)  (1994). 

In  addition.  States,  Indian  tribal 
govenmients,  and  imits  of  local 
governments  seeking  grant  funds 
through  this  Program  must  certify  that 
their  laws,  policies,  or  practices  prohibit 
the  issuance  of  mutual  restraining 
orders  of  protection,  except  in  cases  in 
which  both  spouses  file  a  claim  and  the 
court  makes  detailed  findings  of  fact 
indicating  that  both  spouses  acted 
primarily  as  aggressors  and  that  neither 
spouse  acted  primarily  in  self-defense. 
Omnibus  Act  §  2101(c)(3).  42  U.S.C. 
3796hh(c)(3)  (1994). 

Eligible  applicants  also  must  certify 
that  iheir  laws,  policies,  or  practices  do 
not  require,  in  connection  with  the 
prosecution  of  any  misdemeanor  or 
felony  domestic  violence  ofiense,  that 
the  victim  bear  the  costs  associated  with 
the  filing  of  criminal  charges  or  the 
service  of  such  charges  on  an  abuser,  or 
costs  associated  with  the  issuance  or 


service  of  a  wanant,  protection  ordar,  or 
witness  subpoena  (arising  from  the 
inddmt  that  is  the  aul^ect  of  amst  or 
criminal  nroaacutian).  Omnibus  Act 
§  2101(c)(4),  42  U.S.C  37gehh(cM4) 
(1994). 

If  the  laws,  poUdea,  or  practices 
required  by  Section  2101(c)  of  the 
Violence  Against  Women  Act  ai»  not 
currently  in  place.  States,  Indian  tribal 
governments,  and  local  units  of 
government  must  provide  as8uraiu:es 
that  they  will  be  in  compliance  with 
these  requirements  by  the  date  on  which 
the  next  session  of  the  State  or  Indian 
Tribal  legislature  ends,  or  September  13, 
19S6,  whichever  is  later.  Omnibus  Act 
S  2102(a)(1)  (A)-(B),  42  U.S.C  3796hh- 
l(aMl)  {A)-{B)  (1994). 

Awari  Priority 

The  Office  of  Jtistioe  Programs  is 
required  by  the  Violence  Against 
Women  Act  to  give  priority  to 
applicants  that  (1)  do  not  currently 
provide  for  centralized  handling  of 
cases  involving  domestic  violence  by 
police,  prosecutors,  and  courts;  and  (2) 
demonstrate  a  commitment  to  strong 
enforcement  of  laws,  and  prosecution  of 
cases,  involving  domestic  violence. 
Omnibus  Act  %  2102(b)  (l)-<2).  42  U.S.C. 
3796hh-l(b)  (l>-<2)  (1994). 
Commitment  may  be  demonstrated  in  a 
number  of  ways  including:  strict 
enforcemmt  of  arrest  policies;  clear 
communication  from  top  officials  and 
managers  throughout  the  criminal 
justice  system  that  domestic  violence 
prevention  is  a  priority;  innovative 
approaches  to  supervision  of  police 
officers,  prosecutors,  probation  officers 
and  other  criminal  justice  professionals 
who  handle  domestic  violence  matters; 
acknowledgment  of  police  officers  who 
consistently  enforce  domestic  violence 
arrest  policies  and  sanctions  for  those 
who  do  not;  implementation  of 
procedures  that  respond  to  the  complex 
problem  of  police  officers  who  batter, 
education  and  training  for  all  criminal 
justice  professionals  on  enforcement  of 
domestic  violence  arrest  policies  and 
the  phenomenon  of  domestic  violence: 
and  creation  of  special  units  within 
criminal  justice  agencies  which 
collaborate  to  investigate  and  monitor 
spousal  and  partner  abuse 


Teclmica]  Assistance  and  Training/ 
Evaluation 

The  Office  of  justice  Programs  will  set 
aside  a  small  portion  of  the  funds 
provided  through  this  Program  to 
provide  specialized  training  and 
technical  assistance  to  help  grant 
recipients  develop  and  implement 
eSective  arrest  policies  in  the  context  of 
an  integrated  and  coordinated  criminal 


justice  and  comnnmily  response  to 
domestic  violence. 

In  addition,  the  Office  of  Justice 
Programs  will  aet  aside  a  sinaU  portion 
of  the  overall  funds  authorized  for  this 
Program  to  enable  the  National  Institute 
of  Justice  (NIJ)  to  conduct  evaluations 
and  studies  of  projects  funded  through 
this  Program.  Past  research  on  the 
eSKtiveness  of  arrest  policies  fat 
domestic  violence  has  focused  piimailly 
on  the  police  response  and  has  not 
measured  the  response  of  victim  service 
agencies  and  other  parts  of  the  criminal 
justice  system,  such  as  pretrial  services 
agencies,  prosecution  units,  the  courts, 
and  probation  and  parole  departments. 
Additional  research  is  needed  to  assess 
the  effectiveness  of  arrest  and  other 
legal  sanctions  for  domestic  violence  in 
communities  that  have  adopted  a 
system-wide,  coordinated  response  to 
domestic  violence.  Recipients  of  funds 
for  this  Program  must  agree  to  cooperate 
with  NlJ-sponsored  research  and 
evaluation  studies  of  their  projects. 
Grant  recipients  also  are  required  to 
report  to  the  Attorney  General  on  the 
effectiveness  of  their  project(s). 
Omnibus  Act  $  2103. 42  U.S.C.  STOehh- 
2  (1094).  Recipients  therefore  are 
strongly  encouraged  to  develop  a  local 
evaluation  strategy  to  assess  the  impact 
and  effisctiveness  of  their  programs. 
Applicants  therefore  should  consider 
entering  into  partnerships  with  research 
organizations  that  are  submitting 
simultaneous  grant  applications  to  the 
National  Institute  of  Justice  for  this 
purpose. 

Kagnlaloiy  FlodbiUly  Act 

The  Assistant  Attorney  General. 
Office  of  Justice  Ihtigrams,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (S  U.S.C.  60S(b)),  has 
reviewed  this  Final  Rule  and,  by 
approving  it,  certifies  that  the  Final  Rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12866 

This  Final  Rule  has  been  drafted  and 
reviewed  in  accordance  virith  Executive 
Order  12866,  S  1(b),  Principles  of 
Regulation.  The  Office  of  Justice 
Programs  has  determined  that  this  Final 
Rule  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866, 
S  3(f),  Regulatory  Planning  and  Review, 
and  accordingly  this  Interim  Rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Ual  of  SiibiM:te  in  28  CFR  Port  00 

CHme.  Grant  programs.  Reporting  and 
recordkeeping  requirements. 


40734        Federal  Kaciater  /  Vol.  61.  No.  152  /  Tuesday.  Aueust  6.  1996  /  Rules  and  Reeulalions 


/  Vol.  61,  No.  152  /  Tuaiday,  August  6,  1996  /  Rules  and  Regulations 


40733 


For  the  reasons  set  out  in  the 
preamble.  Title  28,  Chapter  1,  Part  90  of 
the  Code  of  Fedoal  Regulations  is 
amended  as  follows: 

PART  tfr-VKXENCC  AGAINST 


1.  The  authority  continues  to  mad  as 
follows: 

^Ifcaiilj  42  U.S.C  3711  et  nq. 

2.  A  new  Subpart  D.  <v»iri.«t.p  of 
SS  90.66—00.67  U  added  to  read  as 
follows: 

Sukpat  D— Anwl  ^oidaa  ki  OotMOMe 


Sac 

90.60  Scops. 

90.61  Dsfinitioti*. 

90.62  Puiposas. 

90.63  EUglbillty. 

90.64  AppUcatioa  coolant 

90.65  Bvihution. 

9a6e  Review  of  applkitiaiu. 

90.67  Cnniea  reporting. 

IMlM    Soepo. 

This  subpart  sets  forth  the  statutory 
frameworic  of  the  Violence  Against 
Women  Act's  sections  seeking  to 
encourage  States,  Indian  tribal 
governments,  and  units  of  local 
government  to  treat  domestic  violence 
as  a  serious  violation  of  criminal  law. 


(•041 

For  purpoaes  of  this  subpart,  the 
following  definitions  apply. 

(a)  Domestic  violence  includes  felony 
or  misdemeanor  crimes  of  violence 
committed  by  a  current  or  former 
spouse  of  the  victim,  a  person  with 
whom  the  victim  shares  a  child  in 
common,  a  person  who  is  cohabiting 
with  or  has  cohabited  with  the  victim  as 
a  spouse,  a  persc«i  similarly  situated  to 
a  spouse  of  the  victim  under  the 
domestic  or  family  violence  laws  of  the 
jurisdiction  receiving  grant  monies,  or 
by  any  other  adult  person  again«t  a 
victim  who  is  protected  from  that 
person's  acts  under  the  domestic  or 
mmily  violence  laws  of  the  eligible 
State,  Indian  tribal  government,  or  imit 
of  local  government  that  receives  a  grant 
under  this  subchapter. 

(b)  Protection  orosr  includes  any 
injunction  issued  for  the  purpose  of 
preventing  violent  or  threatening  acts  of 
domestic  violence,  including  temponry 
and  final  orders  issued  by  civil  or 
cziminal  courts  (other  than  support  or 
child  ctistody  orders  or  provisitms) 
whether  obtained  by  filing  an 
independent  action  or  as  a  pendente  lite 
oidor  in  anothc  r  proceeding. 

(c)  Unit  of  local  government  means 
any  city,  count;/,  township,  town, 
boftnigh,  parish,  villagp,  or  other 


gsnetal-purpoee  political  subdivision  of 
a  State;  an  Indian  tribe  whidi  performs 
law  enfdroement  functions  as 
determined  by  the  Secretary  of  the 
interior,  or,  for  the  puipoae  of  assistance 
eligibiUty,  any  agency  of  the  District  of 
Columbia  govemntent  or  the  United 
States  Govenmient  parfotming  law 
enforcement  functions  in  and  for  the 
District  of  Columbia,  and  tha  Trust 
Territory  of  the  Pacific  Islands. 


(Mutt 

(a)  The  purposes  of  this  program  are: 

(1)  To  implement  mandatory  arrest  or 
pro-arrest  programs  and  policies  in 
police  departments,  including 
mandatory  arrest  programs  or  pro-amst 
programs  and  policies  for  protection 
order  violations; 

(2)  To  develop  policies  and  training 
programs  in  pouce  departments  and 
other  criminal  justice  agencies  to 
improve  tracking  of  cases  involving 
domestic  violence; 

(3)  To  centraUzs  and  coerdiiute 
police  enforcement,  prosecution, 
probation,  parole  or  judicial 
responsibility  for  domestic  violence 
cases  in  groups  or  units  of  police 
officers,  prosecutors,  probation  and 
parole  officers  or  judges; 

(4)  To  coordinate  computer  tracking 
systems  to  ensure  conununication 
between  poUce,  prosecutors,  and  both 
criminal  and  faznily  courts; 

(5)  To  strengthen  legal  advocacy 
service  programs  for  victims  of  domestic 
violence;  and 

(6)  To  educate  judges,  and  others 
responsible  for  judicial  handling  of 
domestic  violence  cases,  in  criininal, 
tribal,  and  other  courts  about  domestic 
violence  and  improve  judicial  handling 
of  such  cases. 

(b)  Grants  awarded  for  these  purpoaes 
must  demonstrate  meaningful  attention 
to  victim  safety  and  offender 
accountability. 

|Ml«    Cllgltmy. 

(a)  Eligible  grantees  are  States,  Indian 
tribal  goverrunents,  or  units  of  local 
government  that: 

(1)  Certify  tiiat  their  laws  or  official 
policies — 

(i)  Encourage  or  mandate  the  arrest  of 
domestic  violence  offenders  baaed  on 
probable  cause  that  an  offense  has  been 
committed;  and 

(ii)  Encourage  or  mandate  the  arrest  of 
domestic  violence  offenders  who  violate 
the  tanns  of  a  valid  and  outstanding 
protection  order; 

(2)  Demonstrate  that  their  laws, 
policies,  or  practices  and  their  training 
programs  discourage  dual  arrests  of 
offnider  and  victim: 

(3)  Certify  that  their  laws,  policies,  or 
practices  ptohibit  isatianrw  dl  mutual 


restraining  orders  of  protection  except 
in  cases  where  both  spouses  file  a  claim 
end  the  court  makes  detailed  findings  of 
bet  indicating  that  both  spouses  acted 
primarily  as  aggreaacHS  and  that  naithar 
spouse  acted  piimaiify  in  self-debnaa; 
and 

(4)  Certify  that  their  laws,  policies,  or 
practices  do  not  require,  in  coxuectioo 
with  the  prosecution  of  any 
miademeanor  or  felony  domestic 
violence  offense,  that  the  abused  bear 
the  costs  associated  with  filing  criminal 
charges  or  the  service  of  such  charges  on 
an  abuser,  or  that  the  abused  bear  uw 
costs  associated  with  the  issuance  or 
service  of  a  warrant,  protection  order,  or 
witness  subpoena  (arising  from  the 
incident  that  is  the  subject  of  arrest  or 
criininal  prosecution). 

(b)  If  tlvBse  laws,  policies,  or  practices 
are  not  currenUy  in  place,  States,  Indian 
tribal  governments,  and  units  of  local 
government  must  provide  assurances 
that  they  will  be  in  compliance  with  the 
requirements  of  this  section  by  the  date 
on  which  the  next  session  of  the  State 
or  Indian  Tribal  legislature  ends,  or 
September  13. 1996.  whichever  is  later. 
Omnibus  Act  2102(a)(1)  42  U.S.C 
3796hh-l(a)(l). 

(c)  For  the  purposes  of  this  Program, 

a  jurisdiction  need  not  have  pre-existing 
policies  encouraging  or  m«nA«ting 
arrest  to  meet  the  eligibility 
requirements  listed  in  this  section. 
However,  in  its  application  for  funding 
through  this  Pro-am.  a  Sute,  Indian 
tribal  government,  or  unit  of  local 
government  must  identify  the  type  of 
poUcy  that  it  intends  to  develop,  and 
specify  the  process  by  which  thepoUcy 
vrill  be  developed  and  enacted.  The 
policy  development  process  must 
involve  a  coordinated  effort  by  criminal 
justice  personnel  and  non-profit, 
private,  domestic  violence  or  sexual 
assault  programs,  including  Slate 
coalitions. 

§90.84    AppNcatlofi  cofMant. 

(a)  Format  Applications  from  States. 
Indian  tribal  governments  and  units  of 
local  government  must  be  subrnitted  on 
Standard  Form  424.  Application  for 
Federal  Assistance,  at  a  time  designated 
by  the  Office  of  Justice  Programs.  The 
Violence  Against  Women  Grants  Office 
of  the  Office  of  Justice  Programs  will 
develop  and  disseminate  to  States. 
Indian  tribal  governments,  local 
governments  and  other  interested 
paities.a  complete  Application  Kit 
which  will  include  a  Standard  Form 
424.  a  list  of  assurances  to  which 
applicants  must  agree,  and  additional 
guidance  on  how  to  prepare  and  submit 
an  application  for  grants  under  this 
subpart.  To  leoeiva  a  complale 


Paalaral    Karia 
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Application  Kit.  please  contact:  The 
Violence  Against  Women  Grants  Office, 
Office  of  Justice  Programs,  Room  442, 
633  Indiana  Avenue,  N.W.,  Washington, 
D.C.  20531.  Telephone:  (202)  307-6026. 

(b)  Programs.  Applications  must  set 
forth  programs  and  projects  that  meet 
the  purposes  and  criteria  of  the  Grants 
to  Encourage  Arrest  program  set  out  in 
$$90.62  and  90.63  of  this  part. 

(c)  Requirements.  Applicants  in  their 
applications  shall,  at  a  minimum: 

(1)  Describe  plans  to  further  the 
purposes  stated  in  §  90.62  of  this  part; 

(2)  Identify  the  agency  or  ofBce  or 
groups  of  agencies  or  offices  responsible 
for  carrying  out  the  program.  Examples 
of  these  agencies  or  offices  include 
police  departments,  prosecution 
agencies,  courts  and  probation  or  parole 
departments;  and 

(3)  Include  documentation  bom 
nonprofit,  private  sexual  assault  and 
domestic  violence  programs 
demonstrating  their  participation  in 
developing  the  application,  and  explain 
how  these  groups  will  be  involved  in 
the  development  and  Implementation  of 
the  project. 

(d)  Certifications.  (1)  As  required  by 
Section  2102(a)  of  the  Omnibus  Act.  42 
U.S.C.  3796bh-l(a),  each  Sute,  Indian 
tribal  government  or  unit  of  local 
government  must  certify  in  its 
application  that  it  has  met  the  eliglhility 
requirements  set  out  in  $  90.63  of  this 
part. 

(2)  Each  State,  Indian  tribal 
government  or  unit  of  local  government 
must  certify  that  all  the  information 
contained  in  the  application  is  correct. 
All  submissions  will  be  treated  as  a 
material  representation  of  fact  upon 
which  reliance  will  be  placed,  and  any 
faise  or  incomplete  representation  may 
result  in  suspension  or  termination  of 
funding,  recovery  of  funds  provided, 
and  dvil  and/or  criminal  sanctions. 

laaee  Evaiuaaon. 

(a)  The  National  Institute  of  Justice 
will  conduct  evaluations  and  studies  of 
programs  funded  through  this  Program. 
The  Office  of  Justice  Programs  wiU  set 
aside  a  small  portion  of  the  overall 
funds  authorized  for  the  Program  for 
this  purpose.  Recipients  of  funds  must 
agree  to  cooperate  with  such  federally- 
qxmsored  research  and  evaluation 
studies  of  their  projects.  In  addition, 
grant  recipients  are  required  to  report  to 
the  Attorney  General  on  the 
eSactiveness  of  their  project(s).  SacUoo 
2103.  codified  at  42  U.S.C  3796hh-2. 

(b)  Recipients  of  program  funds  are 
strongly  encouraged  to  develop  a  local 
evaluation  strategy  to  assess  the  impact 
■nd  eSectiveness  of  their  programs. 


Applicants  should  consider  entering 
into  partnerships  with  research 
organizations  that  are  submitting 
simultaneous  grant  applications  to  the 
National  Institute  of  Justice  for  this 
purpose. 

|9a68    IWvlmrofippUcatlons. 

(a)  Review  criteria.  (1)  The  provisions 
of  Part  U  of  the  Omnibus  Act  and  of  the 
regulations  is  this  subpart  provide  the 
basis  for  review  and  approval  or 
disapproval  of  applications  and 
amendments  in  whole  or  in  pari. 
Priority  will  be  given  to  applicants  that 

(i)  Do  not  currently  provide  for 
centralized  handling  of  cases  involving 
domestic  violence  by  poUce,  probation 
and  parole  officers,  prosecutors,  and 
courts;  and 

(ii)  Demonstrate  a  commitment  to 
strong  enfortxment  of  laws,  and 
prosecution  of  cases,  involving  domestic 
violence.  Omnibus  Act  $  2102(b)(l)-(2), 
42  U.S.C.  3796hh-l(b)(l)-{2)  (1994). 

(2)  Commitment  may  be  demonstrated 
in  a  number  of  ways  including:  Clear 
communication  from  top  departmental 
management  that  domestic  violence 
prevention  is  a  priority;  strict 
enforcement  of  arrest  policies; 
innovative  approaches  toofficer 
supervision  in  domestic  violence 
matters;  acknowledgment  of  officers 
who  consistently  ei^orce  domestic 
violence  arrest  poUdes  and  sanctions 
for  those  who  do  not;  education  and 
training  for  all  officers  and  supervisors 
on  enforcement  of  domestic  violence 
arrest  policies  and  the  phenomenon  of 
domestic  violence;  and  the  creation  of 
special  units  to  investigate  and  monitor 
spousal  and  partner  abuse  cases. 

(3)  Priority  also  will  be  given  to 
applicants  who  provide  evidence  of 
meaningful  attention  to  victims'  safety 
and  those  who  demonstrate  a  strong 
commitment  to  provide  victims  with 
information  on  the  status  of  their  cases 
from  the  time  the  complaint  is  filed 
through  sentencing. 

(b)  Intergovernmental  review.  This 
program  is  covered  by  Executive  Order 
12372  (Intergovenunental  Review  of 
Federal  Programs)  and  implementing 
regulatiiuis  at  28  CFR  part  30.  A  copy 
of  the  application  submitted  to  the 
Office  of  Justice  Programs  should  also 
be  submitted  at  the  same  time  to  the 
State's  Single  Point  of  Contact,  if  there 
is  a  Single  Point  of  Contact. 

(SOS?   Onmaeraporana. 

Each  grantee  receiving  funds  under 
this  subpart  shall  submit  a  report  to  the 
Attorney  General  evaluating  the 
effectiveness  of  projects  developed  with 
funds  provided  under  this  subpart  and 


containing  such  additional  material  as 
the  Assistant  Attorney  General  of  the 
Office  of  Justice  Programs  may 
prescribe. 

Dated:  July  30, 1996. 
Laurie  Robiaaim, 

Assistant  Attorney  General,  Office  of  Justice 
ProffamM. 
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DEPARTMENT  OF  THE  INTEMOII 
Minerals  Management  Sarvica 
30  CFR  Part  203 
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Dated:  July  30,  ISSe. 

AcUi^Anociate  Director  for  Offshore 

Uiitamls  Uana^ntenL 
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Royalty  Rallaf  for  Producing  I 

and  Certain  Existing  Leases  In  Deep 

Water 

AOeWY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Extension  of  comment  period 
for  interim  rule. 

summary:  This  notice  extends  to 
September  30, 1996,  the  deadline  for  the 
submission  of  comments  on  the  interim 
rule  governing  royalty  relief  for 
producing  leases  and  certain  existing 
leases  in  deep  water  that  was  published 
May  31, 1996. 

DATES:  MMS  will  consider  all  comments 
we  receive  by  September  30. 1996.  We 
will  begin  reviewing  comments  at  that 
time  and  may  not  fully  consider 
comments  we  receive  after  September 
30, 1996. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior,  Minerals  Management  Service; 
Mail  Stop  4700;  381  Elden  Street; 
Herndon,  Virginia  20170-4817; 
Attention:  Chief,  Engineering  and 
Standards  Division. 

FOR  FURTHER  MFOHMATION  COHTACT:  Dr. 
Marshall  Rose,  Economic  Evaluation 
Branch,  telephone  (703)  787-1536. 

SUPFlEMBfTARY  MFOHMATION:  The  MMS 
has  been  asked  to  extend  the  deadline 
for  respondimts  to  submit  conunents  to 
the  interim  regulations  governing 
royalty  relief  on  producing  and  certain 
existing  leases  in  deep  water  that  were 
published  May  31, 1996  (61  FR  27263). 
The  request  explaiiu  that  more  time  is 
needed  to  allow  respondents  time  to 
work  on  certain  aspects  and  problem 
areas  of  the  interim  rule  and  guideline* 
for  royalty  reUef  for  existing  deep  water 


Offlce  of  Surtaoa  Mhttng  Radamaflon 


30CFRPM960 
EBPAT8No.Wy-<ll3] 

Wyoming  Raguwloffy  Pra^ram 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule:  approval  of 

■mendmenL 


Y:  OSM  is  approving,  with 
additional  requirements,  a  proposed 
amendment  to  the  Wyoming  regulatory 
program  (hereinafter,  the  "Wyoming 
program")  under  the  Siuface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  addition  and  revision  of 
statutes  and  rules  pertaining  to  shrub 
density  stocking  requirements  and 
wildlife  habitat.  The  amendment  was 
intended  to  revise  the  Wyoming 
program  to  be  consistent  with  SMCRA 
and  the  corresponding  Federal 
regulations. 

EFFECTIVE  DATE:  August  6, 1996. 
FOR  FURTHER  INFORMATWH  CONTACT: 
Guy  V.  Padgett,  Director,  Casper  Field 
Office,  Telephone:  (307)  261-5824, 
Internet  address: 
GPADGETTeCWYGW.OSMRE.GOV. 

SUPPLEMENTARY  MFORMATION: 
L  Background  on  the  Wyoming 


On  November  26, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
baekgrourul  iiiformation  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Wyoming  program  can 
be  found  in  the  November  26, 1980, 
Federal  Register  (45  FR  78637). 
Subsequent  actions  concerning 
Wyoming's  program  and  program 
amendments  can  be  found  at  30  CFR 
950.12,  950.15,  950.16.  and  950.20. 


n.  Propoeed  i 

By  letter  dated  November  29, 1995, 
Wyoming  submitted  a  proposed 
amendment  to  its  program 
(administrative  record  No.  WY-031-1) 
pursuant  to  SMCRA  (30  U.S.C  1201  at 


seq.).  Wyoming  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendments  at  30  CFR 
950.16(q)  and  (bb)  thn»i^  (hh).  The 
provisions  of  the  Wyoming 
Environmental  Quality  Ad  that 
Wyoming  prop<»ed  to  revise  were: 
Wyoming  Statute  (W.S.)  35-11-103, 
definitions,  and  W.S.  35-11-402, 
establishment  of  reclamation  standards. 
The  provisioiu  of  the  coal  rule*  and 
regulations  of  the  Department  of 
Environmental  Quality,  Land  Quality 
Division,  that  Wyoming  proposed  to 
revise  were:  chapter  I,  section  2, 
definitions;  chapter  n,  section  2,  permit 
application  requirements  for  sur&ce 
coal  mining  operations;  chapter  IV, 
section  2,  general  envlroiunental 
protection  performance  standards  for 
surface  coal  miiUng  operations;  chapter 
X,  section  4,  coal  exploration  and 
reclamation  performance  standards; 
chapter  XI,  section  5,  self-bonding; 
chapter  Xni.  section  3,  notice  and 
opportunity  for  public  hearing  on 
surface  coal  mining  permit  revisions; 
chapter  XVII,  section  1,  definitions  for 
designation  of  areas  unsuitable  for 
surbin  coal  mining;  and  appendix  A, 
vegetation  sampling  methods  and 
redamatlon  success  standards  for 
surface  coal  mining  operetioiu. 

OSM  announceo  receipt  of  the 
proposed  amendment  in  the  December 
18, 1995,  Federal  Regirter  (60  FR 
65048),  provided  an  opportunity  for  a 
public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(administrative  record  No.  WY-31-02). 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
proposed  provisions  of  the  rule  at 
chapter  I.  section  2(v),  critical  habitat 
for  threatened  and  endangered  spedes; 
the  rules  at  chapter  I,  sections  2(ac)  and 
(bc)(xi).  and  chapter  IV,  section 
2(d)(x)(E)(I).  definiUons  for  "eligible 
land"  and  "treated  grazingland"  and 
reclamation  success  standard  for  shrub 
density:  the  rule  at  chapter  n,  section 
2(a)(vi)(G)(II),  consultaUon  by  the 
Wyoming  Land  Quality  Division  on 
critical  habitat;  W.S.  35-ll-402(b)  and 
the  rules  at  chapter  n,  section 
2(b)(iv)(C).  and  chapter  IV,  section 
2(d)(x)(E)(III],  approval  of  reclamation 
standards  by  the  Wyoming  Game  and 
Fish  Department:  the  rxUes  at  chapter  n, 
section  2(b)(vi)(B)(ni)  and  chapter  IV, 
sections  2(c)(xi)(F)(n)  and  2(r),  permit 
application  requirements  and 
performance  standards  for  protection  of 
important  and  crudal  habitats  for  fish 
and  wildlife;  the  rule  at  chapter  X, 
section  4(e),  disturbance  of  important 


habitat  by  exploration  operatimu;  the 
rule  at  chapter  XIII,  sedlcm  2(b),  notice 
and  opportunity  for  public  hearing  on 
permit  revision;  appendix  A,  section 
Vin.E.  and  the  rule  at  diapter  IV, 
section  2(d)(x)(E)(I),  pnigremwide  or 
pennit-spedfic  consultation  and 
approval  by  the  Wyoming  Gome  and 
Fish  Deportment:  and  appendix  A, 
appendix  IV,  plant  spedes  of  special 
concern.  OSM  notified  Wyoming  of  the 
concerns  by  letter  dated  March  8, 1096 
(administrative  recwd  No.  WY-31-17). 

Wyoming  responded  by  letter  on 
April  9, 1996,  to  each  of  the  issues 
(administrative  record  No.  WY-31-18). 
For  some  of  the  issues,  Wyoming 
submitted  spedfic  revisions  that  it 
intends  to  pursue  in  the  State 
rulemaking  process.  This  process  is 
expected  to  produce  a  formal 
amendment  that  would  be  submitted  to 
OSM  by  mid-1997.  OSM  acknowledge* 
these  revisions  but,  because  they  have 
not  yet  been  promulgated,  does  not  in 
the  following  findings  make 
determinations  mi  tbuBir  effectiveness. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.1S  and  732.17,  finds,  with 
additional  requirements,  that  the 
proposed  program  amendment 
submitted  by  Wyoming  on  November 
29, 1995,  is  no  less  stringent  than 
SMCRA  and  no  less  eSective  than  the 
corresponding  Federal  regulations. 
Accordingly,  the  Director  approves, 
with  additional  requirements,  the 
proposed  amendment. 

1.  Substantive  Revisions  to  Wyoming's 
Rules  That  Are  Substantively  Identical 
to  the  Corresponding  Provisions  of  the 
Federal  Regulations 

Wyoming  proposed  revisions  to  the 
following  rixles  that  are  substantive  in 
xuture  and  contain  language  that  is 
substantively  identical  to  the 
requirements  of  the  corresponding 
Federal  regulation  provisions  (listed  in 
parentheses). 

Chapter  I.  sactioD  2(bc)(viU)  (30  CFR 
701.5),  land  use  definition  for  "fish  and 
wildlih  habitat,"  and 

Chapter  XI.  section  S(s)  (30  CFR  800.23(g)), 
substitution  of  a  surety  bond  for  a  self-bond. 

Because  these  proposed  Wyoming 
rules  are  substantively  identical  to  the 
corresponding  provisions  of  the  Federal 
regulations,  the  Director  finds  that  they 
are  lio  less  effective  than  the  Federal 
regulations.  The  Director  approves  these 
proposed  rules. 
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2.  W.S.  35-tl-103(e)(xxvm).  Dejinition 
for  "AgrlcultunJ  Lands" 

On  Jsnuaiy  24. 1994,  OSM  at  30  CFR 
950.16(bb)  required  Wyoming  to  delete 
it8  definition  for  "agricultural  lands"  at 
W.S.  35-ll-103(e)(xxviiil  or  provide  an 
interpretation  of  the  definition  that 
would  make  it  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations  (finding  No.  1, 59 
FR  3521).  Wyoming  proposed  to  delete 
the  definition. 

This  deletion  satisfies  the  required 
amendment  and  does  not  make 
Wyoming's  regulatory  program  less 
stringent  than  SMCRA  and  less  effective 
than  the  Federal  regulations.  Therefore, 
the  Director  approves  the  proposed 
deletion  of  the  definition  for 
"agricultural  lands"  at  W.S.  35-11- 
103(e)(xxviii)  and  removes  the  required 
amendment  at  30  CFR  950.ie(bb). 

3.  W.S.  35-1  l-103(e)(xxix)  and  Bide  at 
Chapter  I.  Section  2(v),  Definition  for 
"Critical  Habitat" 

On  January  24, 1994,  OSM  at  30  CFR 
950.16(cc)  (finding  No.  2,  59  FR  3521, 
3521-2)  required  Wyoming  to  delete  its 
definition  for  "critical  habitat"  at  W.S. 
35-1 1-1 03(e)(xxi)i)  or  revise  it  to  make 
the  term  applicable  to  aziimal  and  plant 
species  habitats  that  have  been 
designated  by  the  Secretary  of  the 
Interior  as  critical  habitats  under  section 
3  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq).  ■ 

in  response  to  the  required 
amendment,  Wyoming  proposed  to 
delete  the  definition  for  "critical 
habitat"  at  W.S.  35-1 1-1 03(e)(xxix)  but 
to  add  a  similar  definition  for  this  term 
in  its  rules  at  chapter  I,  section  2(v).  In 
this  rule,  Wyoming  proposed  that 
"critical  habitat"  means  "those  areas 
essential  to  the  survival  and  recovery  of 
species  listed  by  the  Secretary  of  the 
Interior  or  Commerce  as  threatened  or 
endangered  (SO  CFR,  parts  17  AND 
226)." 

50  CFR  pari  226  pertains  to  habitat  for 
marine  mammals,  fish,  and  reptiles 
designated  as  critical  by  the  National 
Oceanic  and  Atmospheric 
Admirustration  under  the  jurisdiction  of 
the  Secretary  of  Conunetce.  50  CFR  Pari 
17  pertains  to  critical  habitats  listed  by 
the  Secretary  of  the  Interior  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531-1543),  but  it 
is  also  in  30  CFR  17.2(b),  through  its 
reference  of  subpart  B,  lists  threatened 
and  endangered  wildlife  and  plant 
species  completely  under  the 
jurisdiction  of  the  Department  of 
Commerce  and  other  such  species 
jointly  under  the  jurisdiction  of  the 


Departmenta  of  the  Interior  and 
Commeice. 

There  is  no  counterpart  definition  (or 
"critical  habitat"  in  SMCRA  or  the 
Federal  regulations.  However,  the 
surface  and  underground  mining  permit 
application  regulations  at  30  CFR 
780.16(a)  and  (b)  and  784.21(a)  and  (b) 
require  resource  information  and 
protection  and  enhanoement  plans  for 
listed  or  proposed  endangered  or 
threatened  species  of  plants  or  animals 
or  their  "critical  habitats"  listed  by  the 
Secretary  of  the  Interior  tmder  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  Also, 
the  performance  standards  at  30  CFR 
8ie.97(b1  and  817.g7(b)  require  that  no 
surface  or  underground  mining  activity 
shall  be  conducted  that  is  likely  to 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  listed 
by  the  Secretary  of  the  Interior  or  that 
is  likely  to  result  in  the  destruction  or 
adverse  modification  of  designated 
"critical  habitats"  of  such  species  in 
violation  of  the  Endangered  Species  Act 
of  1973,  as  amended. 

Wyoming's  referencing  of  the 
Secretary  of  Commerce's  regulations  at 
50  CFR  Part  226  has  no  relevance  to  the 
Wyoming  regulatory  program,  because 
the  State  has  no  mammals,  fish,  and 
reptiles  that  spend  at  least  pari  of  their 
lives  in  a  marine  environment. 
Wyoming's  referencing  of  these 
regulations  does  not  itself  make  its  rule 
less  effective  than  the  Federal 
regulations,  but  OSM  indicated  in  the 
January  24, 1994,  Federal  Regisler 
notice  that  Wyoming's  protection  of 
critical  habitat  designated  by  the 
Secretary  of  the  Interior  or  Commerce 
could  be  interpreted  to  allow  Wyoming 
to  choose  to  protect  the  critical  habitat 
designated  by  one  of  the  departments, 
but  not  both.  OSM  reasoned  that 
Wyoming  could  choose  to  protect 
critical  habitat  designated  by  the 
Department  of  Commerce  (for  which 
there  is  none  in  Wyoming)  and  not 
protect  critical  habitat  designated  by  the 
Secretary  of  the  Interior. 

In  its  April  9, 1996,  response  to 
OSM's  issue  letter.  Wyoming  stated  that 
the  Secretary  of  Commerce's  regulations 
at  50  CFR  pari  226  have  no  relevance  in 
the  State. 

On  the  basis  of  this  clarification,  OSM 
finds  that  Wyoming's  proposed  deletion 
of  the  definition  for  "critical  habitat"  at 
W.S.  35-ll-103(e)(xxix)  and  the 
proposed  addition  of  a  definition  for 
this  tenn  in  its  rule  at  chapter  I,  section 
2(v)  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR  780.16(a) 
and  (b),  784, 21(a)  and  (b),  816.97(b),  and 
817.97(b).  Therefore,  the  Director 
approves  the  proposed  deletion  and 


addition,  and  removes  the  required 
amendment  at  30  CFR  g50.16(cc). 
However,  to  avoid  confusion  by 
someone  who  reads  Wyoming's  rules 
but  has  not  read  this  finding,  OSM 
recommends  that  Wyoming  in  a  fiiture 
amendment  delete  in  the  rule  at  chapter 
I.  section  2(v)  the  references  to  the 
Secretary  of  Commeux  and  the 
regulations  at  SO  CFR  part  226. 

4.  W.S.  35-1  l-103(eHxxxj  and  Rules  at 
Chapter  I,  Sections  2(ax)  and  (w). 
Definitions  for  "Important  Habitat"  and 
"Crucial  Habitat" 

On  January  24, 1994,  OSM  at  30  CFR 
9S0.16(dd)  (finding  No.  3,  59  FR  3521, 
3522)  required  Wyoming  to  delete  its 
definition  for  "important  habitat  or 
crucial  habitat"  at  W.S.  35-11- 
103(e)(x»c)  or  revise  it  so  that  it  did  not 
exclude  "agricultural  lands,"  which 
were  defined  at  W.S.  35-11- 
103(e)(xxviii)  as  "cropland,  pastureland, 
hayiand,  or  grazingland,"  from  lands 
that  could  also  have  to  be  protected  as 
"important  habitats  or  crucial  faabitata." 

In  response  to  the  required 
amendment,  Wyoming  proposed  to 
delete  the  definition  for  "important 
habitat  or  crucial  habitat"  at  W.S.  35- 
ll-103(e)(xxx)  but  to  add  separate 
definitions  for  "important  habitat"  and 
"crucial  habitat"  in  the  rtiles  at  chapter 
I,  sections  2(ax)  and  (W). 

Wyoming  proposed  that  "important 
habitat"  means 

that  habitat  which,  in  liniited  svailability, 
supports  or  encouiBges  ■  maximum  divarsity 
of  wildlife  species  or  hilfills  one  or  more 
living  requirements  of  a  wildlife  species. 
Examples  of  important  habitat  include,  but 
are  not  limited  to,  wetlands,  riparian  areas. 
rimiocks,  ar«as  offering  special  shelter  or 
protection,  reproduction  and  nursery  areas, 
and  wintering  areas. 

It  also  proposed  that  "crucial 
habitaf'means  "those  areas,  designated 
as  such  by  the  Wyoming  Game  and  Fish 
Department,  which  determine  a 
population's  ability  to  maintain  and 
reproduce  itself  at  a  certain  level  over 
the  long  term." 

There  is  no  coimterpart  definition  for 
"important  habitat"  or  "crucial  habitat" 
in  SMQIA  or  the  Federal  regulations. 
However,  the  surface  mining  permit 
application  regulations  at  30  CFR  780.16 
(a)  and  (b)  require  resource  information 
and  protection  and  enhancement  plans 
for  "habitats  of  unusually  high  value  for 
fish  and  wildhfe"  such  as  imporiant 
streams,  wetlands,  riparian  areas,  chfb 
supporting  raptors,  areas  offering 
special  shelter  or  protection,  migration 
routes,  or  reproduction  and  wintering 
areas.  Also,  the  performance  standards 
at  30  CFR  816.97(f)  require  that  surface 
mining  activities  shall  avoid 


distuitances  to,  enhance  where 
practicable,  or  restore  "habitats  of 
unusually  high  value  for  fish  and 
wildUie." 

As  described  in  30  CFR 
780.16(a)(2)(ii),  "habitats  of  imusually 
high  value  for  fish  and  wildlife"  include 
"imporiant  streams,  wetlands,  riparian 
areas,  cliffs  supporting  raptors,  areas 
offering  special  shelter  or  protection, 
migration  routes,  or  reproduction  and 
wintering  areas."  This  description 
coincides  with  Wyoming's  proposed 
definition  for  "important  habitat"  at 
chapter  I,  proposed  section  2(bx),  which 
states  that  "important  habitat"  includes 
"wetlands,  riparian  areas,  rimrocks, 
areas  offering  special  shelter  or 
protection,  reproduction  and  nursery 
areas,  and  wintering  areas." 

Wyoming's  proposed  rule  definitions 
for  "important  habitat"  and  "crucial 
habitat"  at  chapter  I,  sections  2(ax)  and 
(w)  are  not  inconsistent  with  (1)  the 
surface  mining  permit  application 
regulations  at  30  CFR  780.16  (a)  and  (b), 
which  require  resource  information  and 
protection  and  enhancement  plans  for 
"habitats  of  imusually  high  value  for 
fish  and  wildlife"  and  (2)  the 
performance  standards  at  30  CFR 
816.97(f),  which  reqtiira  that  operators 
of  surfioe  coal  mining  activities  shall 
avoid  disturbances  to,  enhance  where 
practicable,  or  restore  "habitats  of 
unusually  high  value  for  fish  and 
wildlife."  Therefore,  the  Director 
approves  Wyoming's  proposed  rule 
diennitions  for  "important  habitat"  and 
"crucial  habitat"  at  chapter  1,  sections  2 
(ax)  and  (w). 

Also,  because  Wyoming  deleted  its 
statutory  definition  for  "important 
habitat  or  crucial  habitat"  at  W.S,  35- 
ll-103(e)(xxx)  and  because  its  proposed 
rule  definitions  for  "important  habitat" 
and  "crucial  habitat"  at  chapter  I, 
sections  2  (ax)  and  (w)  do  not  exclude 
"agriculture  lands,"  which  was  defined 
at  W.S.  35-ll-103(e)(xxvlli)  but  which 
has  now  been  deleted  (see  finding  No, 
2),  the  Director  removes  the  required 
amendment  at  30  CFR  g50,16(dd), 

5.  W.S.  3S-ll-402(b)  and  Rules  at 
Chapter  B,  Section  2(b)(ivXC),  and 
Chapter  IV,  Sections  2ldXxKE)  and 
(BXni),  Establishment  of  Reclamation 
Standards  for  Fish  and  Wildhfe  Habitat 
and  Grazingland 

On  January  24, 1994,  OSM  at  30  CFR 
9S0.16(ee)  (finding  No.  4, 59  FR  3521, 
3522-3)  required  Wyoming  to  repeal  the 
part  of  W.S.  35-ll-402(b)  that  provides 
direction  to  the  Wyoming 
Environmental  Quality  Council  to  use 
the  statutory  definitions  fm 
"agricultuial  lands,"  "critical  habitat," 
and  "impoitaot  habitat  or  crucial 


habitat"  at  W.S.  35-ll-103(e)(xviii), 
(xxix),  and  (xxx)  in  establishing 
reclamation  standards  for  fish  and 
wildUfe  habitat  that  are  required  by 
Federal  law  or  regiilations  to  be 
approved  by  State  Wildlife  agencies. 
C5SM  placed  this  requirement  on  the 
Wyoming  program  because  OSM  had 
disapproved  the  three  definitions  on  the 
basis  that  they  were  less  stringent  than 
SMCRA  and  less  effective  than  the 
Federal  regulations  (finding  Nos.  1,  2, 
and  3,  59-FR  3521,  3521-2). 

As  indicated  in  finding  Nos,  1,  2,  and 
3,  Wyoming  proposed  to  delete  the 
statutory  definitions  for  "agricultural 
lands,"  "critical  habitat,"  and 
"important  habitat  or  crucial  habitat"  at 
W.S,  35-ll-103(e)(xviii),  (xxix).  and 
(xxx),  and  the  Director  approved  these 
deletions.  At  W.S.  35-ll-402(b), 
Wyoming  proposed  to  delete  the 
references  to  these  statutory  definitions. 
Wyoming's  proposed  deletion  of  the 
statutory  definitions  satisfies  the 
required  amenclinent  at  30  CFR 
950.16(ae).  Therefore,  the  Director 
removes  the  required  amendment. 

W.S.  3S-ll-402lb).-M  existing  W,S. 
35-ll-402(b),  Wyoming  requires  that, 
to  the  extent  required  by  federal  law  or 
regulations,  the  Wyoming  Came  and 
Fish  Department's  approval  has  to  be 
obtained  for  reclamation  standards 
estabhsbed  for  "fish  and  wildlife 
habitat"  as  defined  at  W,S.  35-11- 
103(e)(xxvi),  As  additional  requirements 
at  W,S.  35-ll-l02(b)  (i)  and  (U). 
Wyoming  proposed  that  the  Wyoming 
Came  and  Fish  Oepartment's  approval 
would  have  to  he  obtained  for  standards 
established  for  "grazingland,"  as 
defined  at  W.S.  35-ll-103(e)(xxvii),  if 
the  grazingland  includes  critical  habitat 
designated  by  the  U.S,  Fish  and  Wildlife 
Service  or  if  it  includes  crucial  habitat 
designated  by  the  Wyoming  Game  and 
Fish  Department  prior  to  submittal  of 
the  initial  permit  application  or  any 
subsequent  amendments  to  the  permit 
application.  An  amendment  to  a  permit 
application  is,  as  set  forth  in  Wyoming's 
existing  rule  at  chapter  I,  section  2(e),  a 
permit  application  adding  new  lands  to 
a  previously  approved  permit  area,  as 
allowed  by  W.S.  35-ll-406(a)(xU). 

Althougn  imstated,  the  standards 
addressed  by  the  proposed  provision  are 
revegetation  stanaords  for  which  the 
Wyoming  Land  Quality  Division  wotild 
have  to  obtain  the  Wyoming  Game  and 
Fish  Oepartment's  approval  on  a  permit- 
specific  basis. 

This  proposed  Stats  statute  does  not 
have  any  direct  coimterpart  in  SMCRA, 
but  it  does  in  pert  have  a  countnpart  in 
the  Federal  regulations.  The  Fedml 
regulation  at  30  CFR  816,116(b)(3Hi) 
rsquiie*  las  areas  to  be  developed  for 


fish  and  wildUfe  habitat,  that  success  of 
vegetation,  which  is  to  be  based  upon 
tree  and  shrub  stocking  and  vegetative 
ground  cover  parameters,  be  specified 
by  the  regulatory  authority  after 
consultation  with  and  approval  by  the 
State  agency  responsible  for  the 
administration  of  the  wildlife  program. 

The  existing  provision  at  proposed 
W.S.  35-ll-402(b)  requires  Wyoming 
Game  and  Fish  Department  approval  of 
revegetation  standards  for  land  to  be 
reclaimed  to  fish  and  wildlife  habitat. 
This  provision  is  consistent  with  the 
corresponding  Federal  regulation  at  30 
CFR  816.116(b)(3)(i).  which  requires  the 
State  wildlife  agency's  approval  of  the 
revegetation  standards  for  areas  to  be 
reclaimed  for  fish  and  wildlife  habitat. 

The  proposed  provision  at  W.S,  35- 
ll-402(b)(i)  requires  Wyoming  Game 
and  Fish  Department  approval  of 
revegetation  standards  for  grazingland 
including  critical  habitat.  As  discussed 
in  finding  No.  10,  the  Federal  regulation 
at  30  CFR  780.16(a)(2)(i)  requires 
Wyoming  to  obtain  the  approval  of  the 
U.S.  Fish  and  Wildlife  Service,  not  the 
State  wildlife  agency,  on  any  critical 
habitat  that  could  be  affected  by  mining 
operations.  Although  Wyoming  does  not 
indicate  in  the  proposed  provision  at 
W.S.  35-ll-402(b)(i)  that  it  must  obtain 
U.S.  Fish  and  Wildlife  Service  approval, 
this  does  not  make  the  provision  less 
effective  than  the  Federal  regulation  at 
30  CFR  780,16(a)(2)(i),  because 
Wyoming  has  narrowly  worded  the 
provision  in  such  a  way  as  to  only  apply 
to  Wyoming  Game  and  Fish  Department 
approvals.  This  does  not.  however, 
relieve  Wyoming  of  the  respoasibiUty  to 
require  such  U,S,  Fish  and  Wildlife 
Service  approval  through  its  rule  at 
chapter  H,  section  2(a)(vi)(G)(n). 
Although  the  Federal  regulatioiss  do  not 
require  State  wildlife  agency  approval 
for  critical  habitat,  Wyoming's  proposal 
to  do  so  amoimts  to  an  additional 
requirement  that  odes  not  render  the 
proposed  provision  at  W.S.  35-1 1- 
402(b)(i)  less  effective  than  the  Federal 
regulation  at  30  CFR  780.16(a)(2)(i). 

The  proposed  provision  st  W.S.  35- 
ll-402(b)(ii)  requires  Wyoming  Game 
and  Fish  Deportment  approval  of 
revegetation  standards  for  grazingland, 
as  defined  at  W.S.  35-ll-103(e)(xxvii), 
which  was  designated  by  the  Wyoming 
Game  and  Fish  Department  as  crucial 
habitat  prior  to  submittal  of  the  initial 
permit  application  or  any  subsequent 
amendments  to  the  permit  application. 
As  set  out  in  Wyoming's  definitions, 
grazingland  is  a  different  and  separate 
land  use  from  fish  and  wildlife  habitat. 
Therefore,  grazingland  with  crucial 
habitat  on  it,  regmtlless  of  when  the 
cmcial  haUtat  was  designated,  is  not 
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fish  and  wildlife  habitat.  "Fish  and 
wildlife  habitat,"  as  defined  at  W.S.  35- 
ll-103(e)(xxvi).  is  "land  dedicated 
wholly  or  partially  to  the  protection, 
protection  or  management  of  species  of 
fish  or  wildlife"  (emphasis  added). 
"Grazingland."  as  defined  at  W.S.  35- 
ll-103(e)(xxvii)  "includes  rangelands 
and  forestJands  where  the  indigenous 
native  vegetation  is  actively  managed 
for  grazing,  browsing,  occasional  hay 
production,  and  occasional  use  by 
wildlife"  (emphasis  added).  In  its  April 
9. 1996.  letter  response  to  OSM's  issue 
letter,  Wyoming  implicitly 
acknowledged  this  difference  when  it 
stated  that  there  is  "very  tittle  habitat 
which  is  dedicated  wholly  or  partially 
to  the  production,  protection  or 
management  of  species  of  fish  or 
wildlife"  (emphasis  in  the  original,  page 
3  of  Wyoming's  letter,  item  No.  4.B).  In 
its  proposed  provision  at  W.S.  35-11- 
402(b)(ii),  the  Wyoming  Land  Quality 
Division  re<)uires  Wyoming  Came  and 
Fish  Department  approval  of 
revegetation  standards  for  certain 
"grazingland."  To  the  extent  that  the 
corresponding  Federal  regulation  at  30 
CTR  816.n6(bK3)(i)  only  requires  State 
wildlife  agency  approval  of  revegetation 
standards  for  "fish  and  wildUfe 
habitat,"  the  proposed  provision  at  W.S. 
35-ll-402(b)(ii)  goes  beyond  the 
requirements  of  the  Federal  regulation. 

For  the  reasons  discussed  above,  the 
Director  finds  that  proposed  W.S.  35- 
ll-402(b)(i)  and  (ii)  are  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  regulation  at  30  CFR 
816.1 16(b)(3)(i].  The  Director  approves 
these  statutory  provisions. 

Rules  at  chapter  II.  section  2(b)(iv)(C). 
and  chapter  fV.  sections  2(d)(x)(E)  and 
(E)  (ni). — Wyoming's  revegetation  plan 
requirements  for  surface  coal  mining 
permit  applications  are  in  its  rule  at 
chapter  II,  section  2(b)(iv)(C).  Wyoming 
proposed  to  revise  the  rule  to  require 
consultation  with  the  Wyoming 
Department  of  Agriculture  on  cropland 
and  erosion  control  techniques.  The 
Federal  permitting  regulation  at  30  CFR 
780.18(b)(5)  requires  a  plan  for 
revegetation  as  required  in  30  CFR 
816.111  through  816.116.  The  Director 
finds  that  consultation  with  the 
Wyoming  Department  of  Agriculture 
would  potentially  result  in  a  permit  that 
affords  greater  environmental  protection 
to  lands  developed  for  cropland.  This 
proposed  revision  to  the  rule  at  chapter 
n.  section  2(b)(iv)(C)  is  not  inconsistent 
with  the  intent  of  the  Federal  regulation 
at  30  CFR  780.16(b)(5). 

Some  of  Wyoming's  revegetation 
performance  standards  are  in  its  rules  at 
chapter  IV.  section  2(d)(x)(E).  Wyoming 
pnpoied  at  section  2(d)(x)(E)  that  the 


postmining  density,  composition,  and 
distribution  of  shrubs  shall  be  based 
upon  site-specific  evaluation  of 
premining  vegetation  and  wildlila  use. 
The  Federal  regulation  at  30  CFR 
816.116(a)(2)  requires  that  standards  for 
revegetation  success  shall  include 
criteria  representative  of  unmined  lands 
in  the  area  being  reclaimed  to  evaluate 
the  appropriate  vegetation  parameters  of 
ground  cover,  production,  or  slocking. 
The  Director  fijads  that  this  proposed 
revision  to  the  rule  at  chapter  IV. 
section  2(d)(x)(E)  is  not  inconsistent 
with  the  Federal  regulation  at  30  CFR 
B16.116(a)(2). 

Wyoming  proposed  to  further  revise 
the  rule  at  chapter  II,  section  2(b)(iv)(C) 
to  (1)  require,  for  crucial  and  critical 
habitats,  consultation  with  and  approval 
by  the  Wyoming  Game  and  Fish 
Department  on  minimum  stocking  and 
planting  arrangements  of  trees  and 
shrubs,  including  species  composition 
and  vegetative  ground  cover  and  (2) 
require,  for  important  habitats, 
consultation  with  the  Wyoming  Game 
and  Fish  Department  on  minimimi 
stocking  and  planting  arrangements  of 
trees  and  shrubs,  including  species 
composition  and  vegetative  ground 
cover.  Wyoming  proposed  at  chaptra-  IV, 
section  2(d)(x)(E)  (m)  to  (1)  require,  for 
areas  containing  designated  critical  or 
crucial  habitats,  consultation  with  and 
approval  by  the  Wyoming  Game  and 
Fish  Depattment  on  minimiun  stocking 
and  planting  arrangements  of  shrubs, 
including  species  composition,  and  (2) 
reqtiire,  for  areas  containing  important 
habitats,  consultation  with  the 
Wyoming  Game  and  Fish  Department  to 
obtain  recommended  minimum  stocking 
and  planting  arrangements  of  shrubs, 
including  species  composition,  that  may 
exceed  the  preceding  programmatic 
standard  (the  standard  at  section 
2(d)(x)(E)(I),  which  requires  that,  except 
where  a  lesser  density  is  justified  from 
premining  conditions  in  accordance 
with  appendix  A,  at  least  20  percent  of 
the  eligible  lands  shall  be  restored  to 
shrub  patches  supporting  an  average 
density  of  one  shrub  per  square  meter). 
With  two  exceptions,  these  proposed 
consultation  and  approval  requirements 
and  consultation-only  requirements  are 
the  same  as  the  proposed  statutory 
requirements  for  W.S.  35-ll-402(b)  that 
are  addressed  above. 

The  first  exception  is  that  the  rules 
indicate  that  consultation  with  and 
approval  by  the  Wyoming  Game  and 
Fish  Department  need  occur  on  crucial 
habitat  (i.e.,  all  crucial  habitat  regardless 
of  when  it  is  designated),  whereas  the 
statute  indicates  that  the  approval  by 
the  Wyoming  Game  and  Fidi 
Department  need  only  occur  on  those 


crucial  habitats  that  are  designated  prior 
to  the  submittal  of  the  initial  permit 
application  or  any  subsequent  permit 
application  amendments.  To  the  extent 
that  the  proposed  rules  at  chapter  II, 
section  2(b)(iv)(Cj,  and  chapter  IV, 
section  2(d)(x)(E)(III).  require  Wyoming 
Game  and  Fish  Department  approval  of 
certain  crucial  habitats  not  required  by 
the  statute  at  W.S.  3S-ll-402(b)(ii),  the 
proposed  rules  and  statute  are  not 
consistent.  Therfore,  the  Director  is 
requiring  Wyoming  to  (1)  revise  the 
rules  at  ^apter  n,  section  2(b)(iv)(C) 
and  chapter  TV,  section  2(d)(x)(E)(III)  to 
require  Wyoming  Game  and  Fish 
Department  approval  of  revegetation 
standards  for  grazingland  that  was 
designated  by  the  Wyoming  Game  and 
Fish  Department  as  crucial  habitat  prior 
to  submittal  of  the  initial  permit 
application  or  any  subsequent 
amendments  to  the  permit  application, 
or  (2)  to  revise  the  statute  at  W.S.  35- 
ll-402(b)(ii)  to  remove  the  phrase 
"prior  to  submittal  of  the  initial  permit 
application  or  any  subsequent 
amendments  to  the  permit  application." 
The  second  exception  is  that  the  rules 
do  not  require  consultation  and 
approval  on  all  surface  mined  lands  to 
be  reclaimed  for  a  "fish  and  wildlife 
habitat"  land  use,  whereas  the  statute 
does.  The  rules  require  consultation  and 
concurrence  on  critical  habitat  and 
crucial  habitat,  but  they  do  not  require 
consultation  and  concurrence  on  lands 
to  be  reclaimed  for  the  fish  and  wildlife 
habitat  land  use.  The  Federal 
regulations  at  30  CFR  8l6.116(b)(3)(i) 
require,  for  areas  to  be  developed  for  the 
fish  and  wildlife  habitat  land  use, 
consultation  and  concurrence  by  the 
State  agency  responsible  for  the 
administration  of  the  wildlife  program 
on  minimum  stocking  and  planting 
arrangements  for  tree  and  shrub 
stocking.  To  the  extent  that  the  rules  at 
chapter  n,  section  2(b)(iv)(C),  and 
chapter  IV,  section  2(d)(x)(E)(III).  do  not 
require  consultation  with  and  approval 
by  the  Wyoming  Game  and  Fish 
Department  on  minimum  stocking  and 
planting  arrangements  for  tree  and 
shrub  stocking  on  lands  to  be  reclaimed 
for  the  fish  and  wildlife  habitat  land 
use,  they  are  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.1 16(b)(3)(i).  Therefore,  the  Director 
approves  the  rules  at  chapter  n,  section 
2(b)(iv)(C)  and  chapter  XV,  section 
2(d)(x)(E)(III)  but  requires  Wyoming  to  . 
revise  them  to  require  consultation  with 
and  approval  by  the  Wyoming  Game 
and  Fish  Department  of  tree  and  shrub 
standards  fm  all  lands  to  be  reclaimed 
for  the  fiah  and  wildlife  habitat  land 
use. 
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In  coocluaion,  the  Director  finds,  for 
the  reasons  discussed  above,  that  tlie 
proposed  rules  at  chapter  0,  section 
2(b)(iv)(C),  and  chapter  IV,  section 
2(d)(x)(E)(ni),  are  less  effective  than  the 
Fedenl  regulations  at  30  CFR 
816.116(b)(3Xi).  The  Director  approves 
the  proposed  rules  but  requires 
Wyoming  to  revise  them. 

0.  W.S.  3S-tt-402(c),  Bttablisbment  of 
Shrube  on  Gnaingfand 

On  January  24, 1994,  OSM  at  30  CFR 
9S0.16(&)  (finding  No. -5,  59  FR  3521, 
3523)  required  Wyoming  to  either  delete 
W.S.  3S-ll-402(c)  (which  required 
reestablishmant  of  shrubs  on 
grazingland  to  a  density  of  one  shrub 
par  9  square  meters,  or  to  the  premining 
density,  whichever  was  less)  or  to 
submit  documentation  that  the  shrub 
density  requirement  was  consistent  with 
SMCRA  and  no  less  efiisctive  than  the 
Federal  regulations. 

In  response  to  the  required 
amendment,  Wyoming  proposed  to 
delete  the  shrub  density  for  grazingland 
from  W.S.  35-ll-402(c).  This  deletion 
satisfies  the  required  amendment  at  30 
CFR  950.16(fl).  and  the  Director  is 
removing  the  required  amendment. 
(Note.liowever,  that  Wyoming  has  now 
proposed  shrub  density  standards 
elsewhere  in  its  nUes.  For  a  discussion 
of  the  effectiveness  of  those  rules,  see 
finding  No.  7.) 

At  W.S.  35-ll-402(c),  Wyoming  also 
proposed,  for  the  reclamation  of 
grazingland.  that  tuitive  shrubs  be 
reestablished.  It  also  stipulsted  that  no 
shrub  species  shall  be  required  to  be 
more  than  one-half  of  the  shrubs  in  the 
postmining  standard. 

Section  51S(b)(19)  requires  thst 
sur&ce  coal  mining  and  reclamation 
operations  establish  on  regraded  areas, 
and  all  other  lands  affect^,  a  diverse, 
effective,  and  permanent  vegetative 
cover  of  the  same  seasonal  variety 
native  to  the  area  of  land  affected. 

Wyoming's  proposed  W.S.  35-11- 
402(c)  is  no  less  stringent  than  section 
515(b)(19)  of  SMCRA  in  that  it  requires 
the  use  of  native  species  and,  through 
its  requirement  that  no  shrub  species 
shall  be  more  than  one-half  of  the 
shrubs  in  the  postmining  standard, 
promotes  a  diverse  vegetative  cover. 

For  the  above  stated  reasons,  the 
Director  approves  proposed  W.S.  35- 
ll-402(c). 

7.  Rules  at  Chapter!,  Section  2(ac); 
Chapter  IV.  Section  2(dXx)(E)(I)  and  (B):  ■ 
and  Appendix  A:  Definition  for  "Eligible 
Land"  and  Reclamation  Success 
Standards  for  Shrub  Deiaity 

On  January  24, 1994.  OSM  at  30  CFR 
950.16(gg}  (finding  No.  6. 59  FR  3521, 


3524)  required  Wyoming  to  amend  the 
rule  at  chapter  IV,  section  2(d)(X)(E)  and 
appendix  A  to  include  shrub  density 
requirements  that  are  in  compliance 
with  SMCRA  and  the  Federal 
regulations.  In  response  to  the  required 
amendment,  Wyoming  proposed  the 
Callowing  revisions  to  its  rules. 

At  chapter  I,  section  2(ac),  Wyoming 
proposed  that  "eligible  land"  means 

all  land  to  be  affected  liy  a  mining  oparsUoc 
after  the  shrub  standard  set  forth  at  chapter 
IV,  section  2.(dHx)(E)  is  approved  by  th« 
Office  of  SuriKS  Mining.  Cropland. 
putuieUnd  or  tnated  graxingland  appioved 
by  the  Admintstistor  which  it  to  tM  afibcted 
t^  a  minijag  operation  after  the  shrub 
ttandaid  set  forth  at  chapter  IV,  section 
24dl(xKE)  is  approved  by  the  Office  of 
Surfftce  Mining  is  not  "eligible  land" 
(emphasis  added). 

In  its  rule  at  chapter  IV,  section 
2(d)(x)(E)  (I)  and  (H),  Wyoming 
proposed  that 

(I)  Except  where  a  lesser  density  is  Justified 
bom  premining  condiUoni  in  eccoidance 
with  Appendix  A.  at  least  20  pen:ent  of  the 
eligible  land  shall  be  restored  to  shrub 
patches  fiupporting  an  average  of  one  shrub 
per  square  meter.  Patches  ilull  be  no  less 
than  .OS  aava  each  and  shall  be  arxsnged  in 
•  mosaic  thst  will  optimiza  liai>itat 
isteraparaioD  and  edge  efbct  Criteria  and 
procedures  for  establishing  the  standard  an 
specified  in  Appendix  A.  This  standard  shall 
apply  upon  approval  by  OSM  to  ail  lands 
anected  thereafter. 

(n)  Approved  shrub  species  and  seeding 
techniques  shall  be  applied  to  all  remaining 
grazingland.  Trees  shall  be  returned  to  a 
density  equal  to  the  premining  conditions 
(emphasis  added). 

Appendix  A  of  Wyoming's  ndes 
contains  vegetation  sampltog  methods 
and  reclamation  success  standards  for 
surface  coal  mining  operations.  In  the 
following  sections  of  appendix  A, 
Wyoming  proposed  revisions  that 
restate  the  above-discussed  rules  and 
detail  the  vegetation  analyses  that  must 
be  made  by  operators  to  implement  the 
rules:  II.C.3,  detailed  qualitative  and 
quantitative  sampling  procedures, 
suggested  sampl^g  procedures  for 
shrub  habitat  characteristics;  VII.F, 
developing  a  revegetation  plan, 
restoration  of  shrubs,  subshrubs,  and 
trees;  and  VIII.E,  testing  adequacy  of 
reclamation,  summary.  Also,  in  the 
following  sections  of  appendix  A, 
Wyoming  proposed  other  miscellaneous 
related  revisions:  Table  1,  values  for  use 
in  sample  adequacy  formula;  table  2  and 
IV.D.  minimum  and  maximiun  sample 
sizes  for  various  sampling  methcxls;  and 
appendix  VII,  glossary  terms 
"dominant"  and  "primary  shiub 
species."  The  effect  of  these  proposed 
rules  is  that,  with  respect  to  lands  to  be 
reclaimed  for  a  grazingland  use  or  a  fish 


and  wildlife  habitat  land  use.  then  is 
one  shrub  reclamation  standard  that 
applies  to  lands  disturbed  prior  to  the 
date  of  OSM's  spproval  of  the  rules,  and 
there  is  a  difisrent  one  that  applies  to 
lands  disturbed  sft<r  the  date  of  OSM's 
approval  of  the  rules. 

For  those  lands  disturbed  prior  to  the 
date  of  OSM's  approval,  the 
rsquiramenta  of  the  existing  rule  at 
chapter  IV,  section  2(d)(x)(E)  applies.  It 
sets  s  reclamation  goal  of  one  shrub  per 
square  meter  in  shnib  patches  on  10 
percent  of  the  affected  land.  For  those 
lands  disturbed  after  the  date  of  OSM's 
approval,  the  requirements  of  the  new 
definition  for  "eligible  land"  at  chapter 
I,  section  2(ac),  the  revised  rules  at 
chapter  IV,  section  2(d)(x)(E)  (I)  and  (II). 
and  the  revised  appendix  A  for  the  rules 
apply.  They  require  that,  except  where 
a  lesser  det:Lsity  is  justified  from 
premining  conditions  in  accordance 
with  appendix  A.  at  least  20  percent  of 
the  a^cted  land  be  restored  to  shrub 
patches  supporting  an  average  of  one 
shrub  per  square  meter. 

For  both  the  pre-approval  and  post- 
approval  affected  lands,  the  operator 
miist  seed  the  areas  outside  the  shrub 
patches  with  an  approved  seeding 
mixttue  that  includes  shrubs.  The 
existing  rule  at  chapter  IV,  section 
2(d)(x)(E)  specifies  this  when  it  states 
thst  "(a)pproved  shrub  species  and 
seeding  techniques  shall  be  applied  to 
all  rwmainjfg  sur&ces  used  joinUy  by 
livestock  and  wildlifis."  The  proposed 
rule  at  chapter  IV,  section  2(d)(x)(E)(n] 
specifies  this  when  it  states  that 
"(a)pproved  shrub  species  and  seeding 
techniques  shall  be  applied  to  all 
remaining  gra^ngland." 

The  Federal  regulation  at  30  CFR 
816.116(a)(1)  requites  the  Sute 
regulatory  authority  to  select  standards 
for  success  and  statistically  valid 
sampling  techniques  for  measiuing 
success  and  to  include  them  in  an 
approved  regulatory  program.  The 
standards  proposed  by  Wyoming  and 
discussed  above  constitute  such 
standards  and  techniques. 

30  CFR  816.116(b)(3)  requires,  for 
areas  developed  for  fish  and  wildlife 
habitat,  success  of  vegetation  to  be 
determined  on  the  basis  of  tree  and 
shrub  stocking  and  vegetative  ground 
cover.  As  further  required  at  30  CFR 
816.116(b)(3)(i),  minimum  stocking  and 
planting  arrangements  must  be  specified 
by  the  State  regulatory  authority  on  the 
basis  of  local  and  regional  contUtions 
and  after  consultation  with  and 
approval  by  the  State  agency 
responsible  for  the  administration  of  the 
wildlife  program.  By  letter  dated  March 
28, 1996.  the  Wyoming  Game  and  Fish 
Department  concurred  with  the 
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propoMd  ifanib  danaily  standards 
(adminiatntive  racord  No.  WY-d^lS). 

Because  Wyoming  has  praposed 
ihiub  reestabliahment  success  standards 
and  statistically  valid  sampling 
techniques  that  should  ensura  a 
vegetative  stand  which  is  efisctive  in 
implementing  the  grazingland  and  fish 
and  wildlife  habitat  land  uses,  and 
because  the  State  wildlife  agency  has 
oancuned  vrith  the  standards  for  the 
fish  snd  wildliie  habiut  land  use,  the 
Director  finds  that  Wyaming's  proposed 
dafinitioQ  for  "eligible  land"  at  chapter 
I.  section  2(ac),  the  revised  rules  at 
chapter  IV.  section  2(d)(x)(E)  (I)  and  (II). 
and  the  revised  appendix  A,  meet  the 
requirements  of  30  CFR  816.116(aXl) 
and  8ie.ll6(b)(3).  Accradingly,  the 
Director  approves  the  propoeed  rules, 
and  the  appendix  to  the  rules,  and 
removes  the  required  amendment  at  30 
CFR  9S0.16(gg). 

8.  RuJe  at  Chapter  I,  Section  3(bcMiii), 
Definition  for  "Grazingfand" 

On  July  8, 1992,  OSM  at  30  OH 
950.16(q)  required  Wyomiitg  to  revise 
its  definition  for  "grazingland"  in  its 
rules  at  chapter  I,  section  2(baKiii)  to 
clarify  that  Wyoming's  rule  requires  that 
land  managed  for  grazing  must  also 
receive  consideration  for  wildlife  use 
(findii^  No.  2.  57  FR  30121,  30123-S). 
Wyoming  proposed  to  satisfy  this 
required  amendment  by  adding  the 
phrase  "and  occasional  use  by  wildlife" 
to  its  land  use  definition  for 
"graiingland"  at  chapter  I.  recodified 
section  20ic)(m).  With  the  addition  of 
this  phrase,  this  rule  definition  is 
subMantively  identical  to  the  statue 
definition  for  grazingland  at  W.S.  35- 
ll-103(e)(xxvii).  which  OSM  approved 
in  the  above-cited  1992  Federal  Register 
notice.  The  Director  finds  that 
Wyaming's  proposed  "grazingland" 
definition  at  chapter  1,  recodified 
section  2(bc|(iii).  is  no  less  effective 
than  the  corresponding  Federal  land  use 
definition  of  "grazingland"  at  30  CFR 
701.S.  Therefore,  the  Director  approves 
the  proposed  definition  and  removes  the 
required  amendment  at  30  CFR 
950.16(q). 

9.  Rule  at  Chapter  I.  Section  2(bcKxi). 
Definition  for  "Treated  Gradngland" 

In  its  process  of  adopting  the  shrub 
leestablishment  standards  included  in 
this  amendment.  Wyoming  realized  that 
there  might  be  an  incentive  for  operators 
to  mechanical  ly  or  chemically  treat 
areas  to  be  permitted  in  the  future.  If 
allowed  to  do  so.  the  operators  could 
reduce  premining  shrub  densities  so 
that  fewer  shrubs  would  have  to  be 
established  on  reclaimed  lands.  At  the 
same  time,  Wyoming  recognized  that 


removal  of  ahruba  from  rangaland  is  a 
common  managamant  tool.  With  these 
tMiiga  in  mind,  Wyaadng  created  the 
term  "treated  grazingland"  as  a 
compromise  between  these  two 
canoams  (administrative  record  No. 
WV-31-18). 

At  chapter  I,  section  2(bc)(xi), 
Wyoming  proposed  that  "treated 
grazii2g]and"  means 

gnzingjand  which  has  bean  altered  to  raduce 
cr  eliminate  shrubs  provided  such  Usatiueut 
was  applied  st  Least  five  years  prior  to 
■ufamifsionof  thsststepfogrsm  permit 
appUcatkuL  However,  ^s^ngland  slterad 
mora  than  five  years  prior  to  submission  of 
the  stats  program  pannit  application  on 
which  full  shrubs  hav«  reastabtishad  to  a 
density  of  st  least  one  per  nine  iquaze  meters 
does  not  qualify  as  treatad  grsrmglsnd. 

In  eSsct,  the  proposed  definition  for 
"treated  grazingland"  creates  three 
classes  of  grazingland:  (1)  Crazinglarul 
that  ia  aSacted  after  the  dale  of  OSM's 
approval  and  that  was  treated  less  than 
S  jrears  prior  to  the  submission  of  the 
permit  application:  (2)  grazingland  that 
is  afiected  after  the  date  of  OSM's 
approval  and  that  was  treated  5  or  more 
years  prior  to  the  submission  of  the 
permit  application  where  the  premining 
shrub  density  is  equal  to  or  greater  than 
one  shrub  per  9  square  meters;  (3) 
grazingland  that  is  affected  after  die  date 
of  OSM's  approval  and  that  was  treated 
5  or  more  yean  prior  to  the  submission 
of  the  permit  application  where  the 
premining  shrub  density  is  less  than  one 
shrub  per  9  square  meters. 

In  order  to  determine  the  shrub 
reestablishment  standard  that  applies  to 
each  of  these  three  classes  of 
grazingland.  one  must  apply  the 
propoaed  definition  for  "treated 
grazingland"  in  conjimction  with  the 
proposed  definition  for  "eligible  land" 
at  ciiapter  I.  section  2(ac):  the  proposed 
rule  at  chapter  IV,  section  2(d)(x)(El: 
and  appendix  A  to  the  rules  at  section 
Vm.E.  A  discussion  of  the  shrub 
reestablishment  standards  for  each  of 
these  classes  of  grazingland  follows. 

For  the  reasons  discussed,  the 
Director,  approves  the  proposed 
definition  for  "treated  grazingland"  at 
chapter  I.  section  2(bc)(xi).  because  the- 
shrub  standards  set  by  Wyoming  for 
treated  grazingland  spikes  a  reasonable 
balance  between  agricultural  interests 
and  wildlife  habitat  needs  that  is  not 
inconsistent  with  the  intent  of  SMCRA 
and  the  Federal  regulations.  However, 
the  Director  is  requiring  Wyoming  to 
clarify  the  levegetation  standard  for 
grazingland  that  is  affected  after  the  date 
of  OSM's  approval  and  that  was  treated 
lesa  than  5  years  prior  to  the  submission 
of  the  permit  application. 


Grazingland  that  is  aSscted  after  the 
date  of  OSM's  approval  and  that  was 
treatad  laaa  than  5  yean  prior  to  the 
submission  of  the  permit  appUcatiao. 
As  set  forth  in  tine  (Hopoeed  dafinitiaD 
for  "treated  grazingland"  at  chapter  I, 
aectton  ZCbcMxi),  pairinglanri  that  is 
disturbed  after  the  date  of  OSM's 
approval  of  theae  rules  and  that  waa 
treated  leas  than  5  years  prior  to  the 
submiaalon  of  the  permit  applicatiaa  is 
not  "treated  grazingland."  Because  it  is 
not  "treated  grazingland,"  it  is 
"grazingland."  As  set  forth  in  the 
definition  for  "eligible  land"  at  chapter 
I.  section  2(ac),  this  grazingland  is 
eligible  land  that  is  subject  to  the  shrub 
standard  set  forth  at  chapter  IV.  section 
2(d)(x)(E).  which  at  subsection  (I)  statea 
that '  [ejxcept  where  a  lesser  density  is 
justified  from  premining  conditions  in 
aixordance  with  appendix  A,  at  least  20 
percent  of  the  eligible  land  shall  be 
restored  to  shrub  patches  supporting  an 
average  of  one  shrub  per  aquare  meter" 
(emphasis  added). 

Given  Wyoming's  rationale  that  it 
wanted  to  take  away  any  incentive  for 
an  operator  permining  shrub  densities 
so  that  fewer  shrubs  would  have  to  be 
established  on  reclaimed  grazinglands, 
it  is  not  liluly  that  Wyoming  intended 
that  the  poatmining  shrub 
reestablishment  standard  could  be  a 
lesser  density  that  was  based  on  the 
premining,  treated  condition.  Even  so. 
the  language  of  the  rules  could  be 
interpreted  to  allow  this.  Alternatively, 
it's  possible  that  Wyoming  intended  that 
any  operator  treating  grazingland  less 
than  S  years  prior  to  the  submission  of 
the  permit  application  would  than 
automatically  have  to  reclaim  to  the 
maximum  standard  of  at  least  one  shrub 
per  square  meter  on  20  percent  of  the 
elitdble  land. 

'There  is  no  direct  counterpart 
definition  for  "treated  grazingland"  in 
the  Federal  regulatiODS.  However.  30 
CFR  816.1ie(b)(l)  requires  that 
standards  for  success  shall  be  applied  in 
accordance  with  the  approved 
postmining  land  use  and,  at  a  miniTnnm, 
for  areas  developed  for  use  as 
grazingland.  the  ground  cover  and 
production  of  living  plants  on  the 
revegetated  area  shall  be  at  least  equal 
to  that  of  a  reference  area  of  "such  other 
success  standards  approved  by  the 
regulatory  authority." 

Because  Wyoming's  rules  are  unclear 
as  to  the  shrub  reestablishment  standard 
for  grazingland  that  is  afiected  after  the 
date  of  OSM's  approval  and  that  was 
treated  less  than  5  years  prior  to  the 
submissioD  of  the  permit  application, 
the  Director  finds  that  Wyoming's 
proposed  definition  for  "treated 
grazingland"  at  chapter  I,  sectioo 
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2(bc](xi),  as  applied  in  conjunctirai  with 
the  proposed  definition  for  "eligible 
land"  at  chapter  1,  section  2(sc),  the 
proposed  rule  at  chapter  IV.  section 
2(d)(x)(E)(l),  and  appendix  A  to  the 
rules  at  section  VmX,  does  not  clearly 
satisfy  for  this  class  of  grazingland  the 
Federal  regulation  at  30  CFR 
816.116(b)(1)  that  requites  the 
regulatory  authority  to  set  standards  of 
revegetation  success  for  areas  developed 
for  grazingland.  Therefore,  the  Director 
is  requiring  Wyoming  to  revise  the 
definition  for  "treated  grazingland"  at 
chapter  I.  section  2(bc)(xi).  to  otherwise 
revise  its  rules,  or  to  provide  OSM  with 
a  policy  statement,  clarifying  the  shrub 
standard  for  grazingland  that  is  affected 
after  the  date  of  OSM's  approval  and 
that  was  treated  less  than  5  years  prior 
to  the  submission  of  the  permit 
application. 

Grazingland  that  is  affected  after  the 
date  of  OSM's  approval  and  that  was 
treated  S  or  more  years  prior  to  the 
submission  of  the  permit  application 
where  the  premining  shrub  density  is 
equal  to  or  greater  .than  one  shrub  per 
9  square  meters. — As  set  forth  in  the 
proposed  definition  for  "treated 
grazingland"  at  chapter  1.  section 
2(bc)(xi),  grazingland  that  is  disturbed 
after  the  date  of  OSM's  approval  of  these 
rules,  was  treated  more  than  5  years 
prior  to  the  submission  of  the  permit 
application,  and  supports  a  premining 
shrub  density  equal  to  or  greater  than 
one  shrub  per  9  square  meters  is  not 
"treated  grazingland."  Because  it  is  not 
"treated  grazingland."  it  is 
"grazingland."  As  set  forth  in  the 
definition  for  "eligible  land"  at  chapter 
I,  section  2(ac).  this  grazingland  is 
eligible  land  that  is  subject  to  the  shrub 
standard  set  forth  at  chapter  IV,  section 
2.(d)(x)(E),  which  at  subsection  (I)  states 
that  "lejxcept  where  a  lesser  density  is 
justified  from  premining  conditions  in 
accordance  with  appendix  A.  at  least  20 
percent  of  the  eligible  land  shall  be 
restored  to  shrub  patches  supporting  an 
average  of  one  shrub  per  square  meter." 
Thus,  the  postmining  shrub  standard  for 
this  class  of  grazingland  is  no  more  than 
one  shrub  per  square  meter  on  20 
percent  of  the  land,  and  possibly  less 
depending  upon  the  premining  shrub 
dmsity. 

The  Director  finds  that  Wyoming's 
proposed  definition  for  "treated 
grazingland"  at  chapter  I,  section 
2(bc)(xi),  as  applied  in  conjunction  with 
the  proposed  definition  for  "eligible 
land"  at  chapter  I,  section  2(ac),  the 
proposed  rule  at  chapter  IV,  section 
2(d)(x)(E)(I),  and  appendix  A  to  the 
rules  at  section  VIII.E,  satisfies,  for  this 
class  of  grazingland,  the  Federal 
regulation  at  30  CFR  B16.116(bl(l)  that 


requires  the  regidatory  authority  to  set 
standards  of  revegetation  success  for 
areas  developed  for  grazingland. 

Grazingland  that  is  affected  after  the 
date  of  OSM's  approval  and  that  was 
treated  5  or  more  years  prior  to  the 
submission  of  the  permit  applicatian 
where  the  premining  shrub  density  is 
less  than  one  shrub  per  9  square  meters 
(treated  grazingland). — ^As  set  forth  in 
the  proposed  definition  for  "treated 
grazingland"  at  chapter  1,  section 
2[bc)(xi).  grazingland  that  is  disturbed 
after  the  date  of  OSM's  approval  of  these 
rules,  was  treated  more  than  5  years 
prior  to  the  submission  of  the  permit 
application,  and  supports  a  premining 
shrub  density  of  less  than  one  shrub  per 
9  square  meters  in  "treated 
grazingland. "  Because  it  is  "treated 
grazingland,"  it  is  not  "eligible  land"  as 
defined  at  chapter  I,  section  2(bc)  and  is 
not  subject  to  the  shrub  standard  set 
forth  at  chapter  IV,  section  2(d)(x)CE). 
For  this  treated  grazingland,  the 
operator  is  required  to  reclaim  the  land 
in  accordance  with  chapter  IV,  section 
2(d)(x)(E)(II),  which  requires  that 
"(a)pproved  shrub  species  and  seeding 
techniques  shall  be  applied  to  all 
remaining  grazingland. "  Thus,  no 
postmining  shrub  standard  is  set  for 
treated  grazingland.  but  the  operator  is 
required  to  seed  for  shrubs  using 
approved  species  and  techniques. 

The  Director  agrees  with  Wyoming 
that  the  shrub  standard  set  by  Wyoming 
for  treated  grazingland  strikes  a 
reasonable  balance  between  agricultiual 
interest  and  grazingland  habitat  needs 
that  is  not  inconsistent  with  the  intent 
of  SMCRA  and  the  Federal  regulations. 
Therefore,  the  Director  finds  that 
Wyoming's  proposed  definition  for 
"treated  grazingland"  at  chapter  1, 
section  2(bc)(xi).  as  applied  in 
conjimction  with  the  proposed 
definition  for  "eligible  land"  at  chapter 
I.  section  2(ac).  and  the  proposed  nde  at 
chapter  IV.  section  2(d)(x)(E)(n). 
satisfies,  for  this  class  of  grazingland. 
the  Federal  regulation  at  30  CFR 
816.116(b)(1)  that  requires  the 
regulatory  authority  to  set  standards  of 
levegetation  success  for  areas  developed 
for  grazingland. 

10.  Rule  Chapter  n.  Section 
2la)(vi)(G)(ni.  Consultation  by  the 
Wyoming  Land  Quality  Division  On 
Critical  Habitat 

In  its  permit  application  requirements 
rule  at  chapter  D.  section  2(a)(vi)(G)(II), 
Wyoming  proposed  that  the  Wyoming 
Game  and  Fish  Department  must  be 
contacted  by  the  Wyoming  Land  Quality 
Division  if  the  disruption  of  critical 
habitat  is  likely.  At  chapter  I,  section 
2(v),  Wyoming  propoaed  to  define 


"critical  habitat"  to  mean  the  habitat  of 
thoae  threatened  and  endangered 
species  listed  by  the  Secretary  of  the 
Interior  or  Commerce  in  accordance 
with  50  CFR  17  parts  and  226. 

Wyaming's  existing  performance 
standard  rule  at  chapter  IV,  section 
2(r)(i)(E)  requires  an  operator  to 
promptly  report  to  the  Wyoming  Land 
Quality  Division  any  threatened  or 
endangered  species  or  critical  habitat  of 
such  species,  which  was  not  reported  or 
investigated  in  the  permit  applicatiOD. 
Upon  such  notification,  the 
Administrator  of  the  Wyoming  Land 
Quality  Division  is  required  to  constilt 
with  the  Wyoming  Came  and  Fish 
Department  and  the  U.S.  Fish  and 
Wildlife  Service. 

The  Federal  regulations  at  30  CFR 
780.ie(a)  require  the  regulatory 
authority  to  consult  wi^>  State  and 
Federal  agencies  with  responsibilities 
for  fish  and  wildlife.  30  CFR 
780.16(a)(2)(i)  requires  site-specific 
resoiuce  information  for  listed  or 
proposed  endangered  or  threatened 
species  of  plants  or  animals  or  their 
critical  habitats  listed  by  the  Secretary 
of  the  Interior  under  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C  1531  et  seq.).  The  U.S.  FUh  and 
Wildlife  Service  is  responsible  for 
listing,  recovery,  administration,  and 
prohibitions  associated  with  threatened 
and  endangered  species  desigiuted 
under  this  Act.  Therefore.  30  CFR 
780.16(a)  and  (a)(2)(il  require  the 
regulatory  authority  to  consult  with  the 
Fish  and  Wildlife  Service  on  critical 
habitat  for  Federally-listed  threatened 
and  endangeiBd  species. 

Because  Wyommg's  proposed  rule  at 
chapter  II.  section  2(a)(vi)(G)(II)  does  not 
require  consultation  with  the  U.S.  Fish 
and  Wildlife  Service  on  critical  habitat, 
it  is  not  consistent  with  its  existing  rule 
at  chapter  IV.  section  2(r)(i)(E)  and  is 
less  effective  than  the  Federal 
regulations  at  30  CFR  780.16(a)  and 
(a](2)(i).  Therefore,  the  Director 
approves  the  proposed  rule  at  chapter  n, 
secUon  2(a)(vi)(G)(II)  but  requires 
Wyoming  to  revise  it  to  require 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  on  critical  habitat. 

1 J .  Rule  at  Chapter  X,  Section  Me), 
Disturbance  of  Critical,  Crucial,  and 
Important  Habitats  by  Exploration 
Operations 

In  its  rule  at  chapter  X,  section  4(e), 
Wyoming  proposed  to  prohibit  coal 
exploration  operations  on  critical  - 
habitat  and  crucial  habitat,  but  to  allow 
coal  exploration  operations  on 
important  habitat  after  consullatiOD 
with  the  Wyoming  Game  and  Fish 
DepartmmL 
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The  Federal  regulations  at  30  CFR 
815.15(a)  prohibit  the  disturbance  of 
"habitats  of  unusually  high  value  for 
6sh  land]  wildlife"  by  coal  exploration 
operations.  As  described  in  30  CFR 
780.16(a)(2)(ii),  these  habiUts  include 
"important  streams,  wetlands,  riparian 
areas,  cUfis  supporting  raptors,  areas 
ofllning  special  shelter  or  protection, 
migration  routes,  or  reproduction  and 
wintering  areas."  This  description 
coincides  with  Wyoming's  proposed 
definition  for  "im(>ortant  habitat"  at 
diapter  I.  section  2(ax),  which  states 
that  "important  habitat"  includes 
"wetlands,  riparian  arees,  rimrocks, 
areas  oSering  special  shelter  or 
protection,  reproduction  and  nursery 
areas,  and  wintering  areas."  Therefore, 
Wyoming's  "important  habitat"  is  a 
"habitat  of  uniisually  high  value"  as 
described  in  the  Federal  regulations. 

Because  Wyoming's  proposed  rule  at 
chapter  X.  section  4(eJ  does  not  prohibit 
the  disturbance  of  "important  habitat" 
by  coal  exploration  operations  it  is  less 
eSiective  than  the  comspaoding  Federal 
regulation  at  30  CFR  81S.lS(a).  The 
Director  approves  the  proposed  rule  but 
requires  Wyoming  to  revise  it  to 
prohibit  the  disturbance  of  "important 
habitat"  by  coal  exploration  operations. 

12.  Rules  at  Chapter  XM,  Section  3(al. 
Notice  and  Opportunity  for  PuWc 
Hearing  on  Permit  Revision 

At  chapter  XII},  section  3(a),  Wyoming 
proposed  that  the  applicant's  newspaper 
notice  for  a  significant  permit  revision 
shall  contain  the  information  required 
by  W.S.  3S-ll-»06(j),  the  permit 
number  and  date  approved,  and  a 
general  description  of  the  proposed 
revision.  W.S.  35-ll-406(j)  requires  the 
notice  to  contain  information  regarding 
the  identity  of  the  applicant,  the 
location  of  the  prop<^ed  operation,  the 
proposed  dates  of  commencement  and 
completion  of  the  operation,  the 
proposed  future  use  of  the  affected  land, 
the  location  at  which  information  about 
the  application  may  be  obtained,  and 
the  location  and  final  date  for  filing 
objections  to  the  application. 

In  setting  forth  in  corresponding 
Federal  notice  requirements  for 
significant  permit  revisions,  30  CFR 
774.13(b)(2)  references  30  CFR  773.13. 
30  CFR  773.13(a)(1)  itemizes  tile 
information  that  must  be  included  in  an 
applicant's  newspaper  notice. 

Proposed  chapter  Xm,  section  3(a) 
includes  some  notice  requirements  that 
are  not  included  in  the  corresponding 
Federal  regulations  at  30  CFR 
774.13(b)(2)  and  773.13(a)(1).  These 
include:  The  proposed  dates  of 
commencement  and  completion  of  the 
operation,  the  proposed  fiiture  use  of 


the  affected  land,  the  permit  number 
and  date  approved,  and  a  general 
description  of  the  proposed  reviaion. 
These  additional  requiremoats  are  not 
inconsistent  with  30  CFR  774.13(b)(2) 
and  773.13(a)(1).  Aside  from  these 
requirements,  proposed  chapter  XHI, 
section  3(s)  also  includes,  with  two 
exceptions,  all  of  the  requirements  of 
the  counterpart  Federal  requirements  at 
30  CFR  774.13(b)(2)  and  773.13(a)(1). 
The  exceptions  are  that  the  proposed 
State  rule  does  not  include  counterparts 
to  30  CFR  773.13(a)(l)(v)  and  (vi) 
respectively  concerning  notice  of  permit 
request  to  mine  witiiin  100  feet  of  the 
outside  right-of-way  of  a  public  road  or 
to  relocate  or  close  a  public  road,  and 
permit  request  for  experimental 
practice.  Although  proposed  chapter 
xm,  section  3(a)  does  not  include  these 
requirements,  it  need  not  do  so  because 
they  are  included  elsewhere  in 
Wyoming's  regulations  at  chapter  Xn, 
section  l(a)(v)(D)  and  chapter  XII, 
section  l(a)(ii)(B).  For  these  reasoiu, 
Wyoming's  proposed  newspaper  notice 
requirements  for  permit  revisions  at 
chapter  Xm,  section  3(a)  are  no  less 
effective  than  the  corresponding  notice 
requirements  of  the  Federal  regulations 
at  30  CFR  774.13(b)(2)  and  773.13(a)(1). 

At  chapter  Xm,  section  3(a),  Wyoming 
also  pro[>osed  that  the  operator  shall 
mail  a  copy  of  the  application  mine  plan 
map  the  Wyoming  Oil  and  Gas 
Commission. 

As  previously  discussed,  the  Federal 
regulations  at  30  CFR  774.13(b)(2) 
require  for  significant  permit  revisions 
that  the  regulatory  authority  comply 
with  the  notice  requirements  at  30  CFR 
773.13.  The  Federal  regulations  at  30 
CFR  773.13(a)(3)  require  the  regulatory 
authority,  upon  receipt  of  a  significant 
revision  to  a  permit  under  30  CFR 
774.13.  to  issue  a  written  notification 
indicating  the  applicant's  intention  to 
mine  the  described  tract  of  land,  the 
application  number  or  other  identifier, 
the  location  where  the  copy  of  the 
application  may  be  inspected,  and  the 
location  where  comments  on  the 
application  may  be  submitted.  It  further 
reqtiires  the  regulatory  authority  to  send 
the  notification  to  all  State 
governmental  agencies  with  an  interest 
in  the  proposed  operation. 

The  proposed  Slate  requirement  at 
chapter  XQI,  section  3(a)  differe  from  the 
Federal  requirements  at  30  CFR 
774.13(b)(2)  and  773.13(a)(3)  in  Uiat  the 
permit  revision  applicant,  rather  than 
the  regulatory  authority,  is  required  to 
notify  the  interested  State  agency. 
Although  this  difference  is  substantive, 
it  does  not  make  the  proposed  State  rule 
less  effective  than  the  Federal 
regulations,  because  the  Federal 


requirement  for  notifying  the  interested 
State  agency  are  met 

In  conclusion,  for  the  aforementioned 
reasons,  Wyoming's  proposed  rule  at 
Chapter  Xm,  section  3(a)  is  no  less 
efiiactive  than  the  corresponding  Federal 
regulations  at  30  CFR  774.13(b)(2), 
773.13(a)(1),  and  773.13(a)(3). 
Therefore,  the  Director  approves  the 
proposed  revisions  to  the  rule. 

13.  Rule  at  Chapter  XVn,  Section  l(aU 
Lands  Unsuitable  for  Mining  and 
Definition  for  "Fragile  Lands" 

Wyoming  proposed  to  revise  its 
definition  for  "fragile  lands"  in  its  rule 
at  chapter  XVn,  section  1,  which 
pertains  to  the  designation  of  areas 
unsuitable  for  surfiace  coal  mining. 
Wyoming  proposed  to  add  crucial  or 
important  habiUts  for  fish  or  vrildlife  to 
the  list  of  lands  that  constitute  "fragile 
lands."  It  also  proposed  that  "critical 
habitats  for  endangered  species,"  rather 
than  just  "critical  habitats  for 
endangered  species  of  plants" 
(emphasis  added)  are  "fragile  lands." 

The  corresponding  Federal  definition 
for  "fragile  lands"  at  30  CFR  762.5  states 
that  "valuabte  habitats  for  fish  or 
wildlife"  are  examples  of  fragile  lands. 
Instead  of  using  this  term.  Wyoming 
uses  the  term  "crucial  or  important 
habitat."  Because  "crucial  habitat"  and 
"imporianl  habitat,"  as  defined  by 
Wyoming  in  its  rules  at  chapter  I, 
sections  2(ax)  and  (w)  (see  findings  No. 
4),  are  "valuable  habitats  for  fish  or 
wildlife"  as  used  in  the  Federal 
definition,  Wyoming's  listing  of  these 
habitats  in  its  propcwed  definition  for 
"fragile  land"  is  consistent  with  the 
Federal  definition  for  "fi^gile  land." 

The  Federal  definition  for  "fragile 
lands"  at  30  CFR  762.S  further  states 
that  "critical  habitats  for  endangered  or 
threatended  species  of  animals  or 
plants"  (emphasis  added)  are  examples 
of  fragile  lands.  In  its  proposed 
definition  for  "fragile  lands,"  Wyoming 
does  not  use  the  emphasized  words 
"threatened"  and  "of  animals  or 
plants."  However,  as  defined  by 
Wyoming  at  chapter  I.  section  2(v). 
"critical  habitat"  means  "those  areas 
essential  to  the  survival  and  recovery  of 
spedes  listed  by  the  Secretary  of  the 
Interior  or  Commerce  as  threatended  or 
endangered"  (emphasis  added,  see 
finding  No.  3).  Therefore,  by  using  the 
term  "critical  habitat"  in  its  proposed 
definition  for  "fragile  lands,"  Wyoming 
protects  critical  habitats  of  threatened 
species  in  its  pnx^ss  for  designating 
lands  unsuitable  for  mining.  Also,  by 
using  the  term  "critical  haUtat"  in  its 
proposed  definition  for  "fragile  lands." 
Wyoming  protects  critical  habitats  of 
bdii  plant  and  animal  species,  because 
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the  Secretaries  of  the  Interior  and 
Commerce  protect  both  plant  and 
animal  threatened  or  endangered 
spedes. 

For  these  reasons,  Wyoming's 
proposed  definition  for  "fragile  lands" 
at  chapter  XVn.  section  1(a)  is  no  less 
eSsctive  than  the  corresponding  Federal 
definition  for  "fragile  lands"  at  30  CFR 
762.5.  Therefore,  die  Director  approves 
the  proposed  definition. 

14.  Required  Amendment  at  30  CFR 

aso.ieihh) 

By  letters  dated  February  28, 1994, 
and  Septemberl.  1994.  Wyoming 
submitted  a  description  of  required 
amendments,  a  timetable  for  enactment 
of  the  amendments,  and  a  request  for 
additional  time  to  complete  the 
rulemaking  associated  with  the  required 
amendments  at  30  CFR  950.16  (aa) 
through  (gg).  By  final  rule  Federal 
Kagiiter  notice  dated  December  23, 
1994.  OSM  extended  until  November 
30, 1995,  the  deadline  for  Wyoming  to 
submit  an  amendment  addressing  the 
required  amendments.  OSM  codified 
this  deadline  extension  at  30  CFR 
950.16(hh).  Wyoming  submitted  the 
amendment,  which  is  the  subject  of  this 
notice,  on  November  29. 1995.  Because 
Wyoming  has  submitted  the 
amendment,  the  Director  is  removing 
the  required  amendment  at  30  CFR 
g50.16(hh). 

IV.  Sommaiy  and  Dispoaitiim  of 
COmmeiits 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

I.  Public  Comments 

National  Wildlife  Federation, 
Wyoming  Wildlife  Federation,  and 
Wyoming  Outdoor  Council. — By  letter 
dated  January  16, 1996  (administntive 
record  No.  WY-31-09),  die  National 
Wildlife  Federation,  Wyoming  WUdlifs 
Federation,  and  Wyoming  Outdoor 
Council  jointly  commented  on  W.S.  35- 
ll-402(b)(ii).  In  this  statutory  provision, 
the  Wyoming  Land  Quality  Division 
proposed  that,  to  the  extent  required  by 
federal  law  or  regulations,  it  would  have 
to  obtain  the  approval  of  the  Wyoming 
Game  and  Fish  Department  for 
reclamation  standards  for  "grazingland" 
as  defined  at  W.S.  35-ll-103(e){xxvu). 
if  the  grazingland  indudes  crudal 
habitat  designated  by  the  Wyoming 
Game  and  Fish  Department  "prior  to 
submittal  of  the  initial  permit 
application  or  any  subsisquent 
amendments  to  the  permit  application." 


The  commenters  started  that  the 
quoted  pari  of  the  provisions  places  a 
restriction  on  the  protection  of  crudal 
habitat  that  is  not  consistent  with 
section  51 5(b)(2)  of  SMCRA.  which 
requires  that  all  surface  coal  mining 
operations  shall  at  a  minlmnm  "restore 
the  land  affected  to  a  condition  capable 
of  supporting  the  uses  which  it  was 
capable  of  supporting  prior  to  any 
mining,  or  higher  or  better  uses  '  '  '" 
(emphasis  added  by  commenten).  They 
argue  that  there  can  be  no  restoration  to 
the  land's  prior  wildlife  capabilities  if 
the  Wyoming  Game  and  Fish 
Department  cannot  update  crudal 
habitat  areas  after  the  iiutial  permit 
application. 

The  commenters  also  dted  section 
S15(b)(24).  which  requires  that  mine 
operatore  "to  the  extent  possible  using 
the  best  technology  currently  available, 
minimize  distuihanoes  and  adverse 
impacts  of  the  operation  on  fish, 
wildlife,  and  related  environmental  . 
values,  and  achieve  enhancement  of 
such  resources  where  practicable."  The 
commentere  stated  that  this  provision 
cannot  be  carried  out  if  the  Wyoming 
Game  and  Fish  Department  carmot  add 
to  crudal  habitat  maps  after  the  initial 
permit  application. 

In  addition,  the  Wyoming  Outdoor 
Coundl  (Coundl)  by  letter  dated 
January  22. 1996  (administrative  record 
No.  WY-31-13).  stated  that,  although 
most  big  game  crucial  ranges  in 
Wyoming  are  well  defined,  the 
Wyoming  Game  and  Fish  Department 
has  not.  because  of  only  having  three 
nongame  biologists  for  all  of  Wyoming's 
98.000  square  miles,  identified  crucial 
habitats  for  a  broad  range  of  spedes. 
induding  raptors,  sage  and  sharp  tail 
grouse,  and  "state  priority  spedes."  The 
Coundl  stated  that  it  is  conceivable  that 
a  permit  applicant's  baseline  wildlife 
irifonnation  could  reveal  crudal 
habitats  previously  unrecognized  t>y  the 
Wyoming  Game  and  Fish  Department. 
The  Coundl  stated  that  the  proposed 
statutory  provision  makes  the  collection 
of  wildlife  baseline  data  trivial  if  these 
data  caimot  be  used  to  make  certain 
resource  determinations  and  then  base 
management  prescriptions  on  these 
determination  (i.e..  wildlife  data 
induded  in  permit  application  caimot 
be  used  as  a  tiasis  for  designating, 
protecting,  and  enhandng  crucial 
habiut). 

The  Coundl  dted  30  CFR  780.16(a). 
which  requires  that 

(e)ach  application  shall  include  fish  and 
wildlife  rasouice  infonnalion  for  the  permit 
area  and  adjacent  arsa.  The  scope  and  level 
of  detail  for  such  inibmiation  '   *   '  shall  be 
lufficient  to  design  the  protection  and 


eoluiicemsnt  plan  required  under  (b)  of  tiUs 
■ectioD. 

Referenced  30  CFR  780.16(b).  at 
subsection  (2).  requires  that 

[elach  epplicatioD  shall  include  a  description 
of  how.  to  the  extent  possible  using  the  best 
techoology  currently  available,  the  operator 
will  minimize  disturbaDces  and  adverse 
impacts  on  fish  and  wildlife.  ■  *   *  This 
deecription  shall — apply  at  ■  minimum  to 
spedes  and  habitats  identified  under 
paragraph  (a)  of  this  section. 

The  Council  concluded  that  the 
restriction  that  proposed  W.S.  35-11- 
402(b)(ii)  places  on  the  protection  and 
enhancement  of  crucial  habitat  is  a 
violation  of  30  CFR  part  780. 

OSM  considered  these  comments  in 
its  review  of  proposed  W.S.  35-11- 
402(b)(ii).  For  the  reasons  discussed  in 
finding  No.  5  and  below.  OSM  does  not 
agree  that  proposed  W.S.  35-11- 
402(b)(ii)  is  less  effective  than  SMCRA 
and  the  Federal  regulations. 

Wyoming's  permit  application  rules  at 
chapter  n.  section  2(a)(vi)(D)(  require 
studies  of  wildlife  and  their  habitats  in 
the  level  of  detail  as  determined  bj>  the 
Wyoming  Land  Quality  Division,  after 
consultation  with  the  Wyoming  Game 
and  Fish  Department.  The  purpose  of 
these  baseline  studies  is  to  identify 
valuable  wildlife  habitats  so  that  the 
permit  applicant  can  be  required  to  plan 
mining  and  reclamation  operations  to 
minimize  wildlife  impacts.  If  these 
studies  reveal  valuable  wildlife  habitat 
on  grazingland.  the  permit  applicant 
would  be  required  to  accordiiigly  plan 
mining  and  reclamation  operations  to 
minimize  wildlife  impacts,  regardless  of 
whether  the  Wyoming  Ckme  and  Fish 
Department  sul>5equently  (after  iiutial 
permit  or  amendment  application) 
designated  the  valuable  habitat  as 
critical  habitat.  If  the  crudal  habitat 
designation  on  grazing  land  did  occur 
after  initial  permit  or  amendment 
application,  the  Wyoming  Land  Quality 
Division  would  not  under  W.S.  35-11- 
402(b)(ii)  have  to  obtain  Wyoming  Game 
and  Fish  Department  approval  of  shrub 
revegetation  standards,  but,  assuming 
that  the  habitat  was  at  least  important 
habitat,  it  would  still  have  to  solidt  the 
Wyoming  Game  and  Fish  Department's 
recommendations.  The  Wyoming  Land 
Quality  Division  has  an  obligation  to 
afford  good-hith  considerations  to  all 
Wyoming  Game  and  Fish  Department 
recommendations  regarding  protection, 
restoraticm.  and  enhancement  of 
wildlife  resources,  regardless  of  the 
postmining  land  use. 

In  addition  to  the  aforementioned 
permitting  requirements,  the  permit 
applicant  wotild  not  be  relieved  of  the 
responsibility  to  meet  the  perfonmance 
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standards  in  Wyoming's  rules  at  chapter 
IV,  lection  2(r).  which  rsquiies  an 
opentor,  to  the  extent  passible  using  the 
best  technology  currently  available  and 
coosislenl  with  the  approved 
postmining  land  use,  minimize 
distuiiwnce,  and  where  practicable, 
enhance  wildlife  resources. 

University  of  Wyoming. — The  Head  of 
the  Department  of  Plant,  Soil,  and  Insect 
Sciences.  University  of  Wyoming, 
responded  but  had  no  comments  on  the 
amendment  (administrative  record  No. 
WY-31-16). 

2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Fedraal 
agencies  with  an  actual  or  potential 
interest  in  the  Wyoming  program. 

U.S.  Bureau  of^Mines. — By  letter 
dated  December  21. 1995,  the  U.S. 
Bureau  of  Mines,  Division  of 
Environmental  Technology,  responded 
that  it  had  no  comments  on  the 
amendment  (administrative  record  No. 
WY-31-06). 

U.S.  Army  Corps  of  Engineers. — By 
letter  dated  December  27, 19S5,  the  U^. 
Army  Corps  of  Engineers  responded  that 
it  found  the  amendment  to  be 
satisbctory  (administrative  record  No. 
WY-31-07). 

U.S.  Department  of  Agriculture, 
Natural  Resources  Conservation  Service 
(NRCS).— By  letter  dated  January  12, 
1£SG,  ARCS  responded  with  comments 
(adm  nistrative  record  No.  WY-31-10). 

NRCS  recommended  that  the 
proposed  land  use  definition  of 
"grazingland"  at  chapter  I,  section 
2(bc)(iii)  be  revised  to  read: 
"Grazingland  includes  rangelands  and 
forest  lands  where  the  indigenous  native 
vegetation  is  actively  managed  for 
grazing,  browsing,  occasional 
mechanical  forage  harvesting,  and  may 
also  be  used  by  wildlife."  OSM  made 
Wyoming  aware  of  this 
recommendation,  but  it  did  not  require 
Wyoming  to  revise  the  proposed 
definition  because,  as  discussed  in 
finding  No.  8,  it  is  no  less  effective  than 
the  corresponding  Federal  land  use 
definition  for  "grazingland"  at  30  CFR 
701.5. 

NRCS  commented  on  the  proposed 
rule  at  chapter  U,  section  2(b)(iv)(C), 
which  includes  requirements  for  permit 
application  revegetation  plans.  The 
existing,  unrevised  language  of  this  rule 
indicates  that  the  "lt|he  standards  and 
specifications  adopted  by  the  State 
Conservation  Commission  for  mine 
reclamation  shall  be  considered  by  the 
applicant  during  the  preparation  of  the 
reclamation  plan  whenever 
practicable."  NRCS  stated  that  the  State 


Conservation  Commission  is  no  longer 
in  existence  and  that  the  State  Board  of 
Agriculture  now  has  this  former 
Commission's  responsibilities;  it  also 
stated  that  the  rule  should  indicate 
where  the  referenced  standards  and 
specifications  can  be  obtained.  In  its 
March  8, 1996,  issue  letter,  OSM 
notified  Wyoming  of  this  comment.  In 
its  April  8, 1996,  response,  Wyoming 
coafijrmed  that  the  State  Conservation 
Commission  has  disbanded  and  been 
replaced  by  the  State  Board  of 
Agriculture.  Wyoming  stated  that  this 
Board  does  not  have  Uie  responsibility 
for  setting  standards  and  specifications 
for  mine  reclamation.  Therefore, 
Wyoming  indicated  it  would  in  the 
future  propose  to  OSM  that  the  above- 
quoted  sentence  be  deleted  from  the 
rule.  Wyoming  noted  that  another 
provision  of  the  rule,  which  requires 
consultation  with  the  Wyoming 
Department  of  Agriculture  on  croplands, 
will  be  retained  because  the  Federal 
regulations  at  30  CFR  780.23(a)(2)(ii) 
require  consultation  with  such  State 
agricultural  agencies. 

Bureau  of  I^nd  Khnagement. — By 
letter  dated  January  18.  1996,  the 
Bureau  of  I,and  Management,  Rock 
Springs  District  Office  (BLM-RSEX}), 
responded  with  comments 
(administrative  record  No.  WY— 31-12). 
Those  comments  that  relate  to  proposed 
amendment  revisions  are  discussed 
below.  Other  conunents  that  relate  to 
rules  that  are  not  proposed  for  revision 
in  this  amendment  have  been  included 
in  the  administrative  record  for 
Wyoming's  future  consideration. 

BLM-RSDO  commented  that  the  land 
use  definition  for  "grazingland"  in  the 
proposed  rule  at  chapter  I,  section 
2(fac)(iii),  should  be  revised  by  deleting 
the  proposed  phrase  "and  occasional 
use  by  wildlife."  In  making  this 
comment,  BLM-RSDO  was  apparently 
unaware  that  Wyoming  was  adding  the 
phrase  "and  occasional  use  by  wildlife" 
in  response  to  the  required  amendment 
at  30  CFR  950.ie(q)  that  OSM  placed  on 
the  Wyoming  program.  For  a  discussion 
of  the  required  amendment  and 
proposed  definition,  which  the  Director 
is  approving,  see  finding  No.  8. 

BLM-RSDO  commented  that  the 
revisions  proposed  in  the  land  use 
definition  for  "fish  and  wildlife  habitat" 
in  the  proposed  rule  at  chapter  I,  section 
2(lic)(viii)  should  not  be  made  and  that 
the  definition  should  remain 
unchanged.  As  discussed  in  finding  No. 
1,  the  Director  is  approving  the 
proposed  definition  because  it  is 
substantively  ideuUcal  to  the 
corresponding  Federal  land  use 
definition  for  "fish  and  wildlife  habitat" 
at  30  CFR  701.5. 


BLM-RSDO  submitted  comments  on 
appendix  A,  section  Vm.E  (testing  of 
adequacy  of  reclamation,  evaluation  of 
shrub  density)  questioning  why  treated 
grazingland  was  not  subject  to  the 
standard  of  one  shrub  per  square  meter 
on  the  20  percent  of  the  afiiscted  area 
that  is  set  forth  in  the  rules  at  chapter 
IV,  section  2(d)(x)(E).  As  discussed  in 
finding  No.  9  and  as  set  forth  in  the 
proposed  definition  for  "treated 
grazingland"  at  chapter  I,  section 
2(bcHxi),  grazingland  that  is  disturbed 
after  the  date  of  OSM's  approval  of  these 
rules,  was  treated  more  than  5  years 
prior  to  the  submission  of  the  permit 
apphcation,  and  supports  a  premining 
shrub  density  of  less  than  one  shrub  per 
9  square  meters  is  "treated 
grazingland."  As  discussed  in  the 
finding,  the  Director  agrees  with 
Wyoming  that  the  shrub  standard  set  by 
Wyoming  for  treated  grazingland  strikes 
a  reasonable  balance  between 
agricultural  interests  and  wildlife 
habitat  needs  that  is  not  inconsistent 
with  the  intent  of  SMCRA  and  the 
Federal  regulations. 

Lastly,  BLM-RSDO  commented  that 
the  list  of  plant  species  of  special 
concern  in  appendix  A,  appendix  IV,  ~ 
should  be  updated  with  1995  data  6t>m 
the  Wyoming  Natural  Diversity 
Database.  OSM  included  this  comment 
in  its  March  9, 1996,  issue  letter  to 
Wyoming.  In  response,  Wyoming  stated 
that  it  would,  through  the  rulemaking 
process  and  in  some  future  amendment, 
remove  the  hst  from  appendix  A  and 
instead  refer  the  reader  to  the  Wyoming 
Natural  Diversity  Database  Office  for  a 
current  list  of  plant  species  of  special 
concern. 

By  letter  dated  January  18, 1996, 
BLM,  Wyoming  Sute  Office  (BLM- 
WSO),  responded  with  a  comment  on 
the  proposed  rule  at  chapter  Xm, 
section  3(a)  (administrative  record  No. 
WY-31-15).  Wyoming  proposed  to 
revise  the  rule  to  require  coal  operators 
to  mail  copies  of  significant  pennit 
revision  maps  to  the  Wyoming  Oil  and 
Gas  commission,  rather  than  owners  of 
record,  in  accordance  with  W.S.  35-11- 
406(j).  BLM-WSO  recommended  that 
the  rule  be  revised  to  require  coal 
operators  to  mail  pertinent  maps  to  all 
oil  and  gas  operators  within  the  permit 
area.  OSM  did  not  require  Wyoming  to 
make  this  recommended  revision 
because  the  Federal  regulations  at  30 
CFR  774.13(b)(2)  and  773.13(a)(3)  do  not 
require  it.  As  discussed  in  finding  No. 
12,  the  Director  is  approving  the 
proposed  rule  on  the  basis  that  it  is  no 
less  effective  than  the  corresponding 
Federal  reeulations. 

U.S.  Fish  and  wildlife  Service 
(FWS).— By  letter  dated  January  19, 
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1996,  FWS  responded  with  comments 
(administrative  record  No.  WY-31— 11). 

FWS  commented  that  the  rules  in 
several  places  require  consultation  with 
the  Wyoming  Game  and  Fish 
Department  on  minimiun  stocking  and 
planting  arrangements  of  trees  and 
shrubs  on  critical  habitats,  which 
Wyoming  defines  as  those  areas 
essential  to  the  survival  and  recovery  of 
species  listed  by  the  Secretaries  of  the 
Interior  and  Commerce  as  threatened  or 
endangered.  FWS  stated  that 
consultation  on  Federally  designated 
critical  habitats  must  occur  with  FWS 
and  caimot  be  del^ated  to  a  State 
agency. 

OSM  agreed  with  FWS's  comment 
and  notified  Wyoming  in  the  March  8, 
1996,  issue  letter  that,  to  be  no  lesis 
effective  than  the  Federal  permit 
application  at  30  CFR  780.16(a)  and 
(a)(2)(i),  Wyoming  must  revise  its 
proposed  rule  at  chapter  li.  section 
2(a)(vi)(G)(II)  to  require  consultation 
with  FWS  on  critical  habitat.  In  its  April 
9, 1996,  response  to  the  issue  letter, 
Wyoming  acknowledged  the  need  Xq, 
revise  the  rule,  and  it  will  do  so  in  the 
future.  As  discussed  in  finding  No.  10 
of  this  notice,  the  Director  finds  that 
Wyoming's  proposed  rule  at  chapter  n, 
section  2(a)(vi)(G)(II)  is  less  effective 
than  the  Federal  regulations  at  30  CFR 
7B0.16(a)  and  (a)(2)(i).  Therefore,  the 
Director  is  requiring  Wyoming  to  revise 
the  rule  to  require  consultation  with 
FWS  on  critical  habitat. 

FWS  also  commented  that  Wyoming's 
Enrolled  Act  No.  8,  which  limits  some 
alterations  to  crucial  habitat 
designations  by  the  Wyoming  Game  and 
Fish  Department,  seems  to  conflict  with 
the  intent  of  SMCRA  and  could  affect 
habitats  of  value  to  migrator)'  birds  and 
other  species  of  high  Federal  interest. 
For  a  response  to  this  general  comment 
on  W.S.  35-ll-402(b)(ii),  see  the  above 
responses  to  the  comments  on  this 
section  of  the  Wyoming's  statute  from 
the  National  Wildlife  Federation. 
Wyoming  Wildlife  Federation,  and 
Wyoming  Outdoor  CounciL 

Mine  &iety  and  Health 
Administration. — By  letter  dated 
January  24, 1996,  the  Mine  Safety  and 
Health  Administration  responded  but 
bad  no  comments  on  the  amendment 
(administrative  record  No.  WY-31-14). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 


Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  e(  seq.).  None 
of  the  revisions  that  Wyoming  proposed 
to  make  in  its  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  732.1 7(h)(ll)(i),  OSM 
soUcited  comments  on  the  proposed 
amendment  from  EPA  (administrative 
record  No.  WY-31-03).  It  did  not 
respond  to  OSM's  request 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  No.  WY-31-04). 
By  letter  dated  January  4, 1996,  the 
SHPO  indicated  he  had  no  objections  to 
the  proposed  amendment 
(administrative  record  No.  WY-31-08). 
ACHP  did  not  respond  to  OSM's 
request. 

V,  Director's  Dedsioa 

Based  on  the  above  findings,  the 
Director  approves,  with  additional 
requirements,  Wyoming's  proposed 
amendment  as  submitted  on  November 
29, 1995. 

The  Director  approves,  as  discussed 
in: 

Finding  No.  1,  revision  of  the  land  use 
definition  for  "fish  and  wildlife  habitat" 
at  chapter  I,  section  2(bc)(viii),  and 
revision  of  chapter  XI,  section  S(a), 
substitution  of  a  surety  bond  for  a  self- 
bond; 

Finding  No.  2,  deletion  of  the 
definition  for  "agricultural  lands"  at 
W.S.  35-ll-103(e)(xxviii); 

Finding  No.  3.  deletion  of  the 
definition  for  "critical  habitat"  at  W.S. 
35-ll-l03(e)(xxix)  and  revision  of  the 
definition  for  "critical  habitat"  at 
chapter  I.  section  2(v); 

Finding  No.  4,  deletion  of  the 
definition  for  "crucial  habitat"  at  W.S. 
35-ll-103(e)(xxx),  addition  of  the 
definition  for  "crucial  habitat"  at 
chapter  1,  section  2(w),  and  revision  of 
the  definition  for  "important  habitat"  at 
chapter  I,  section  2(ax); 

Finding  No.  6,  revision  of  W.S.  25- 
11— 402(c),  establishment  of  shrubs  on 
grazingland; 

Finding  No.  7,  addition  of  the 
definition  for  "eligible  land"  at  chapter 
I,  section  2(ac),  and  revision  of  chapter 
IV,  section  2(d)(x)(E)  (I)  and  (B),  and 
appendix  A,  reclamation  success 
standards  for  shrub  density; 

Finding  No.  8.  revision  of  the  land  use 
definition  for  "grazingland"  at  chapter  I, 
section  2(bc)(iii); 


Finding  No.  12.  revision  of  chapter 
Xni,  section  3(a).  notice  and 
opportunity  for  public  hearing  on 
permit  revision;  and 

Finding  No.  13,  revision  of  the 
definition  for  "fragile  lands"  at  chapter 
XVD,  section  1(a).  with  respect  to 
designation  of  lands  unsuitable  for 
mining. 

With  the  requirement  that  Wyoming 
further  revise  its  rules  and/or  statute, 
the  Director  approves,  as  discussed  in: 

Finding  No.  5.  revfsion  of  W.S.  35- 
ll-402(b),  chapter  11,  secUon  2(b)(iv)(Q, 
and  chapter  IV,  sections  2(d)(x)(E)  and 
(E)(III),  estabUshment  of  reclamation 
standards  for  fish  and  wildlife  habitat 
and  grazingland: 

Finding  No.  9,  addition  of  the  land 
use  definition  for  "treated  grazingland" 
at  chapter  I,  section  2(bc)(xi): 

Finding  No.  10,  revision  of  chapter  n, 
section  2(a)(vi)(G)(II),  consultation  by 
the  Wyoming  Land  Quality  Division  on 
critical  habitat;  and 

Finding  No.  11,  revision  of  chapter  X, 
section  4(e),  distiuhance  of  critical, 
crucial,  and  important  habitats  by 
exploration  operations. 

The  Federal  regulations  at  30  CFR 
part  950.  codifying  decisions  concerning 
the  Wyoming  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encoiuage  states  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VL  Procedural  DeterminetioDS 

1.  Executive  Order  12686 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and  ' 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
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submiltsd  by  the  States  must  be  based 
solely  on  a  detenninaUon  of  whether  the 
submillal  is  consistent  with  SMCRA  and 
its  implemeating  Federal  regulatians 
and  wiether  the  other  requirements  of 
30  CFR  parts  730,  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 
No  environmental  impact  statement  is 

required  for  this  rule  since  section 
702(d)  of  SMOtA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  Stats  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

4.  Papenmrk  Beduction  Act 
This  rule  does  not  contain 

information  collection  risquirements  that 
require  spproval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sulHtantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  Suie  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
s^mstantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  m«Hiig  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 
This  rule  will  not  impoee  a  coet  of 

$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  oT  Sofafacta  in  30  CFK  Part  gso 

Intergovernmental  relations.  Surface 
mining.  Underground  mining 

Dated:  July  24,  tage. 
retttA-taOei^ 

Acting  Beponal  Dmctor.  Watttm  Hegtonal 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VU. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amoidad  as  set  forth 
below: 


PARTSaO-WYOMMO 

1 .  The  authority  dution  for  part  950 
continues  to  read  as  follows: 

AellMiilr  30  U.8.C  1201  a<  «8f. 

2.  Section  950.15  is  amended  by 
adding  paragraph  (x)  to  read  as  follows: 

ftsaiS   Approwlalf«guMo(ypragnm 

aneovitenta. 


(x)  The  following  statutes  and  rules, 
as  submitted  to  OSM  on  November  29, 
1995,  are  approved  effective  August  6, 
1996:  Deletion  of  W,S.  35-11- 
103(e)(xxvill).  definition  for 
"agricultural  lands:"  W.S.  35-11- 
103(e)(xxix)  and  the  rule  at  chapter  I. 
section  2(v),  definition  for  "critical 
habitat;"  W.S.  35-ll-103(e)(xxx)  and 
the  rules  at  chapter  I,  sections  2(ax)  and 
(w),  definitions  for  "important  habitat" 
and  "crucial  habiut:"  W.S.  35-11- 
402(b),  reclamation  standards  for  fish 
and  wildlifo  habitat  and  grazingland; 
W.S.  35-ll-402(c).  establishment  of 
shrubs  on  grazingland;  rules  at  chapter 
I.  section  2(ac),  chapter  IV,  section 
2(d)(x)(E)(I)  and  (U),  and  appendix  A. 
definition  for  "eligible  land"  and 
reclamation  success  standards  for  shrub 
density:  rule  at  chapter  I,  section 
2(bc)(iii),  definition  for  "grazingland;" 
rule  at  chapter  I,  section  2(bc)(viii).  land 
use  definition  for  "fish  and  wildlife 
habitat:"  rule  at  chapter  I,  section 
2(bc)(xi),  definition  for  "treated 
grazingland:"  rule  at  chapter  XI,  section 
5(a),  substitution  of  a  surety  bond  for  a 
self-bond:  rule  at  chapter  XHl,  section 
3(a)  notice  and  opportunity  for  public 
hearing  on  permit  revision:  rule  at 
chapter  XVn,  section  1(a),  lands 
unsuitable  for  mining  and  definition  for 
"fragile  lands;"  the  rules  at  chapter  n, 
section  2(b)(iv)(C),  and  chapter  IV, 
section  2(d)(x)(E)(III),  establishment  of 
reclamation  standards  for  fish  and 
wildlife  habitat  and  grazingland;  rule  at 
chapter  n,  section  2(a)(vi)(G)(n), 
consultation  by  the  Wyoming  Land 
Quality  Division  on  critical  hjabitat;  and 
rule  at  chapter  X,  section  4(e), 
disturbance  of  important  habitat  by 
exploration  operations. 

3.  Section  950.16  is  amended  by 
removing  and  reserving  paragraphs  (q) 
and  (bb)  through  (hh)  and  adding 
paragraphs  (ii)  though  (11)  to  read  as 
follows: 

|S6ai8 


Department  approval  of  revngelation 
standards  for  grazingland  that  was 
designated  by  the  Wyoming  Game  and 
Fish  Department  as  crucial  haUtat  prior 
to  Bubmiittal  of  the  initial  permit 
applicadon  or  any  subsequent 
amendments  to  the  permit  application; 
or  revise  the  statute  at  W.S.  35-11- 
402(b)(ii)  to  be  consistent  with  the  rules 
at  chapter  D.  section  2(b)(lv)(C),  and 
chapter  IV,  section  2(d)(x)(E)(III)  by 
deleting  the  phrase  "prior  to  submittal 
of  the  initial  permit  application  or  any 
subsequent  amendments  to  the  permit 
application;"  and 

(2)  Revise  the  rules  at  chapter  n, 
section  2(b)(iv)(C),  and  chapter  IV, 
section  2(d)(x)(E)(III),  to  require 
consultation  with  and  approval  by  the 
Wyoming  Game  and  Fish  Department  of 
tree  and  shrub  standards  for  all  lands  to 
be  reclaimed  for  the  "fish  and  wildlife 
habitat"  land  use. 

(jj)  By  May  30, 1997,  Wyoming  shall 
revise  the  definition  for  "treated 
-grazingland"  at  chapter  I,  section 
2(bc)(xi),  otherwise  revise  its  rules,  or 
provide  OSM  with  a  policy  statement, 
clariiying  the  shrub  standard  for 
grazingland  that  is  afiected  after  the  date 
of  OSM's  approval  and  that  was  treated 
lass  than  5  years  prior  to  the  submission 
of  the  permit  applicatiao. 

(kk)  By  May  30. 1997.  Wyoming  shall 
revise  the  rule  at  chapter  n,  section 
2(aHvi)(G)(n),  or  otherwise  modify  its 
program,  to  require  consultation  with 
the  U.S.  Fish  and  Wildlife  Service  on 
critical  habitat 

01)  By  May  30. 1997,  Wyoming  shall 
revise  the  rule  at  chapter  X.  section  4(e), 
or  otherwise  modify  its  program,  to 
prohibit  the  disturbance  of  important 
habitat  by  coal  exploration  operations. 

(FR  Doc  96-19735  Piled  8  5  06;  8:45  am) 
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FEDERAL  COMMUNICATIONS    • 
COMMTOSION 

47  CFR  Part  73 

[MM  Doetot  No.  a6-<1:  RM-aS»1] 

Radio  BroadcaaUng  SorvlcM; 
ShlngMown,  CA 

AOENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


(ii)  By  May  30, 1997,  Wyoming  shall 
(ij  Revise  the  rules  at  chapter II, 
section  2(b)(iv)(C).  and  chapter  IV. 
section  2(d)(x)(E)(III).  to  be  consistent 
with  the  sUtute  at  W.S.  35-ll-402(b)(il) 
by  requiring  Wyoming  Game  and  Fish 


:  This  document  allots  Channel 
241A  to  Shingletown,  California,  as  that 
community's  second  local  FM 
transmission  service,  in  response  to  a 
petition  for  rule  making  Gled  by  Mark 
C.  Allen.  See  60  FR  22022,  May  4, 1995. 
Coordinates  used  for  Chaniml  241A  at 
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Shingletown  are  40-29-36  and  121-53- 
12.  With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  September  9, 1996.  The 
window  period  for  filing  applications 
will  open  on  September  9, 1996,  and 
close  on  October  10, 1996. 
FON  FUflTHER  MFORMATION  CONTACT: 
Nancy  ]oyner.  Mass  Media  Bureau.  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  241A  at  Shingletown, 
California,  should  be  addressed  to  the 
Audio  Services  £)ivi8ion,(202)  418- 
2700. 

SUPPLEMENTARY  INFOmWTION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-51, 
adopted  July  19. 1996.  and  released  July 
26. 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aolhorily:  Sees.  303.  48  Stat.,  as  amended. 
1082: 47  U.S.C  154.  as  ameDded. 

}  73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Chaimel  241A  at 
Shingletown. 

Federal  Commimicatioos  Commission. 

John  A.  Karanaos, 

Chief,  Allocations  Bmnch,  I'olicyand  Rules 

Division,  k4ass  Media  Bureau. 

IFR  Doc.  96-19876  Filed  8-5-96:  8:45  am] 
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47  CFR  Part  90 


[Pn  Doetol  No.  92-235,  DA  9»-1173] 

Type  Acceptance  of  Private  Land 
Mobile  Radios 

AOENCY:  Federal  Conununications 
Commission. 


ACTION:  Final  rule;  suspension  of 
effectiveness  of  compliance  date. 

SUMMARY:  On  June  15, 1995,  the 
Conunission  adopted  a  Report  and 
Order  (RSOj  to  promote  more  efficient 
use  of  the  private  land  mobile  radio 
spectrum.  This  R6<3  established  a 
narrowband  channel  plan  and  a 
transition  schedule  which  facilitates  the 
transition  to  narrowband  technology 
through  the  type  acceptance  process 
rather  than  by  requiring  users  to  replace 
existing  systems.  Specifically,  the 
Commission's  rules  state  that  on  or  a&er 
August  1, 1996,  type  acceptance  only 
will  be  granted  for  equipment  capable  of 
operating  on  a  channel  bandwidth  of 
12.5  kHz  or  less  or  equipment  that 
operates  on  a  channel  bandwidth  of  up 
to  25  kHz  if  certain  narrowband 
efficiency  standards  are  met.  The 
Commission  has  received  twenty-four 
petitions  for  reconsideration  and 
clarification  of  rules  adopted  in  the 
RSO.  Several  petitioners  ask  for 
reconsideration  of  the  rules  relating  to 
the  type  acceptance  dates.  The 
Conunission  has  not  yet  ruled  on  these 
petitions  for  reconsideration.  Therefore, 
the  Commission,  on  its  own  motion  and 
in  the  public  interest,  is  suspending  the 
effectiveness  of  the  August  1, 1996. 
transition  date  pending  action  on  the 
petitions  for  reconsideration  filed  in  this 
proceeding. 

EFFECnVE.DATE:  July  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
Keltz  of  the  Wireless 
Telecommunications  Bureau  at  (202) 
418-0616. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  July  22. 1996. 

Released:  July  23,  1996. 

1.  On  June  15. 1995,  the  Commission 
adopted  a  Report  and  Order  (RSO)  in 
the  above-captioned  proceeding  to 
promote  more  efficient  use  of  the 
private  land  mobile  radio  spectrum  in 
the  150-174  MHz  VHF  band,  and  in  the 
421-430  MHz,  450-470  MHz,  and  470- 
512  MHz  UHF  bands  (60  FR  37152,  July 
19, 1995).  In  this  RSO,  the  Conunission. 
among  other  things,  adopted  a 
narrowband  channel  plan  and  a 
transition  schedule.  'This  transition 
schedule  does  not  require  usere  to 
replace  existing  systems.  Rather,  it 
facilitates  the  transition  to  narrowband 
technology  through  the  type  acceptance 
process.  Specifically,  Section  90.203(j) 
of  the  Commission's  rules.  47  CFR 
§  90.203(j),  states  that  on  or  after  August 
1. 1996.  type  acceptance  only  will  be 
granted  for  equipment  capable  of 
operating  on  a  channel  bandwidth  of 
12.5  kHz  or  less  or  equipment  that 
operates  on  a  chaimel  bandwidth  of  up 


to  25  kHz  if  certain  narrowband 
efficiency  standards  are  met.  This  Order 
suspends  the  August  1, 1996, 
compliance  date  in  Section  90.203(j)  of 
the  Commission's  rules. 

2.  The  Conunission  has  received 
twenty-four  petitions  for 
reconsideration  and  clarification  of 
various  decisions  and  technical  rules 
adopted  in  the  RSO.  Several  petitioners 
asked  for  reconsideration  of  the  rules 
relating  to  the  type  acceptance 
implementation  dates.  The  Commission 
has  not  yet  ruled  on  these  petitions  for 
reconsideration. 

3.  Should  the  Commission  ultimately 
decide  to  modify  the  rules  relating  to 
the  type  acceptance  implementation 
dates,  some  licensees  could  be 
irreparably  harmed  by  application  of 
Section  90.203(j)  of  the  Commission's 
rules  prior  to  our  action  on 
reconsideration.  Therefore,  on  our  own 
motion  and  in  the  pubUc  interest,  we 
are  issuing  a  temporary  stay  of  the 
effectiveness  of  the  scheduled  August  1, 
1996  transition  date.  By  this  action,  we 
vrill  not  require  compliance  writh 
Section  90.203(j)  of  the  Commission's 
rules  until  the  Commission  acts  on  the 
pendiijg  petitions  for  reconsideration. 
Until  further  notice  &om  the 
Commission,  t>'pe  acceptance  for 
equipment  designed  to  operate  on  a 
channel  bandwidth  up  to  25  kHz  will 
continue  to  be  granted. 

4.  Accordingly,  it  is  hereby  ordered, 
pursuant  to  the  authority  delegated  in 
Sections  0.131  and  0.331  of  the 
Commissions  rules  47  CFR  S§  0.131  and 
0.331,  that  the  efiectiveness  of  the 
compliance  date  in  Section  90.203(j)  of 
the  Commission's  rules,  which  require 
radios  type  accepted  after  August  1, 
1996,  to  be  capable  of  operating  on  a 
channel  bandwidth  of  12.5  kHz  or  less 
or  meet  certain  narrowband  efficiency 
standards  is  suspended  pending 
Commission  action  on  the  petitions  for 
reconsideration  filed  in  this  proceeding. 

List  of  Subjects  in  47  CFR  Part  90 

Communications  equipment.  Federal 
Communications  Commission,  Radio. 

Federal  Commuaications  Commission. 

Michala  C.  Faiqubar. 

CItief  Wireless  Telecommuiucations  Bureau. 

IFR  Doc  96-20014  Filed  8-5-96:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Natlociai  Oceanic  and  Almaaphaflc 
AoHwniaiiaUon 

SO  CfR  Part  679 

(Doctot  No.  Sa012901B-a01»-01;  U>. 
OnOMA] 

GroundlWi  Of  the  Baring  Saa  and 
Aleutian  Manda  Area;  Speciea  In  Ilia 
Rock  SoWFMbaad  SotfOVm 
RaUWi"  FWwry  Catagory 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 
action:  Closure. 

SiMMARV:  NMFS  is  closing  the  directed 
fishery  for  species  in  the  rock  sole/ 
flathead  sole/"other  flatfish"  fishery 
category  by  vessels  using  trawl  gear  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  1996 
prohibited  species  bycatch  mortality 
allowance  of  Pacific  halibut  apportioned 
to  the  trawl  rock  sole/ilathead  sole/ 


"other  flatfish"  fishery  category  in  the 
BSAI. 

EFFECTIVE  DATE:  1200  hours,  Alaska 
local  time  (A.Lt.),  July  31, 1996.  until 
2400  hours,  A.I.L,  December  31, 1996. 
FOH  FURTHER  MFOflMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLBKNTARY  MFOMiAtlON:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishray  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservatton  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
Subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  1996  prohibited  species  bycatch 
mortality  allowance  of  Pacific  halibut 
for  the  BSAI  trawl  rock  sole/flathead 
sole/"other  flatfish"  fishery  category, 
which  is  defined  at 

§  679.21(e)(3)(iv)(B)(2),  was  established 
by  the  Final  1996  Harvest  Specifications 
of  Groundfish  (61  FR  4311,  February  5, 
1996)  as  730  metric  t<ms. 


The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
S679.21(e)(7)(iv),  that  the  1996 
prohibited  species  bycatch  mortahty 
allowance  of  Pacific  halibut  apportioned 
to  the  trawl  rock  sole/flathead  sole/ 
"other  Qatflsh"  fishery  in  the  BSAI  has 
been  caught.  Therefore,  NMFS  is 
prohibiting  the  directed  fishery  for 
species  in  the  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  category  by 
vessels  using  trawl  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
for  appUcable  gear  types  may  be  found 
in  the  regulations  at  %  679.20(e). 

Claasification 

This  action  is  taken  under  50  CFR 
679.21  and  is  exempt  &x>m  review  under 
E.0. 12866. 

Aatfaoritj:  le  U.S.a  1801  etteq. 
Dated:  July  31, 1996. 
Kicbard  W.  Sana 

Acting  Dinctor,  Office  of  Fisheries 
Conservation  and  Managentent,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-19895  Filed  7-31-96: 4:28  pml 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
ooraams  mutes  n  me  puDsc  ov  me  proposea 
issuance  a(  nias  and  legulaUons.  The 
purpose  o4  Itiese  notices  Is  to  give  interested 
pereons  an  opportunity  to  paitidpale  in  the 
nie  making  prior  to  the  adoption  of  the  linal 


DEPARTMENT  OF  AGRICULTURE 

Foraign  Agricultural  Servica 

7CFRPART1S30 

Sugar  to  bahnportad  and  Raaiportad 
in  Radnad  Fonn  or  In  Sugar  Cotitalning 
Products  or  Uaad  for  tlM  Production  of 
Poiyhydric  Alcohol 

AOBICY:  Foreign  Agricidtuial  Service 
(FAS),  USDA. 
action:  Proposed  rule. 
summary:  "The  Foreign  Agricultural 
Service  (FAS)  proposes  revising  the 
regulations  governing  the  Refined  Sugar 
Re-export  Program,  the  Sugar 
Contaioing  Products  Re-export  Program 
and  the  Poiyhydric  Alcohol  Program. 
The  regulations  pennit  entry  of 
imported  raw  cane  sugar  exempt  from 
the  sugar  tariS-rate  quota  for  re-export 
in  refined  form  or  in  a  sugar  containing 
product  or  for  the  production  of  certain 
poiyhydric  alcohols.  The  proposed  rule 
will  conform  the  regulations  for  the 
programs  to  the  United  States' 
international  obUgations  and  would  also 
rsduce  the  paperwork  burden  on 
program  participants. 
DATES:  Interested  parties  are  invited  to 
submit  written  comments  by  or  before 
October  7, 1996. 

ADDRESSES:  Comments  should  be 
mailed  or  delivered  to  the  Team  Leader, 
Sugar  Team,  Import  Policies  and 
Pr^rams  Division,  Foreign  Agricultural 
Service,  Room  5^31,  South  Agriculture 
Building.  U.S.  Department  of 
Agrictdture,  Washington,  D.C  20250 
and  to  the  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
ASiin,  Office  of  Management  and 
Budget  (OMB),  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Comments  received  may  be 
inspected  at  Room  5531,  South 
Agriculture  Building,  U.S.  Department 
of  Agriculture,  14th  Street  and 
Independence  Avenue,  SW, 
Washington,  D.C  between  9  ajn.  and 
4:30  pjn.,  Mondays  through  Fridays, 
except  holidays. 
FOR  FURTHER  VIFORMATKW  CONTACT: 

Stephen  Hammond  (Team  Leader,  Sugar 


Team)  at  telephone  niunber  202-720- 

1061. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
under  USQA  procedures  implementing 
E.0. 12866  and  Departmental 
Regulation  1512-1  and  the  OMB  and 
has  been  classified  as  "not  significant." 
In  conformity  with  this  designation, 
except  for  requirements  under  the 
Paperwork  Reduction  Act  of  1995,  the 
rule  has  not  been  reviewed  by  the  OMB. 
The  Administrator,  FAS,  has 
determined  that  the  provision^  of  this 
proposed  rule  will  not:  (1)  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  adversely  afTect,  in 
a  material  way,  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  or  (3) 
regulate  issues  of  human  health,  human 
safety,  or  the  environment.  Further,  the 
Adndnistrator  has  determined  that  the 
rule  does  not  (1)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (2)  materially  alter  the 
budgetary  impact  of  entitlement,  grants, 
user  fees,  or  loan  programs,  or  the  rights 
and  obligations  of  recipients;  or  (3)  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
E.0. 12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
ensures  that  regulatory  and  information 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  This  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Participation  in  the  programs  is 
voluntary.  Direct  and  indirect  costs  are 
small  as  a  percentage  of  revenue  and  in 
terms  of  absolute  costa.  The  minimal 
regulatory  compliance  requirements  are 
s(»led  to  impact  large  and  small 
businesses  equally,  and  the  programs 
improve  businesses'  cash  flow  and 
liqiudity. 

Paperwork  RadacUan  Ad 

The  paperwork  and  lecradkeeping 
reqiurements  imposed  by  these 
programs  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 


ReducUoo  Act  (approval  number  0551- 
0015).  An  Information  Collection 
Request  (IRC)  has  been  prepared  for  this 
rule  by  the  -USDA,  and  a  copy  may  be 
obtained  from  Pam  Hopkins, 
CompUance  Review  Staff,  USDA,  14tb 
and  Independence  Ave.  S.W., 
Washington,  D.C,  20250  or  by  calling 
(202)  720-6713. 

The  IRC  explains  the  necessity, 
quantity  and  burden  of  information 
collection. 

Need:  This  rule  permita  the  entry  of 
raw  sugar,  exempt  from  the  tariff-rate 
quota  for  other  raw  sugar  imports  and 
the  related  requirementa.  on  the 
condition  that  an  equivalent  amount  of 
refined  sugar  tie  exported  or  used  in  the 
production  of  poiyhydric  alcohol. 
Compliance  is  assured  through  the 
accurate  records  and  reports  maintained 
and  submitted  by  program  participants. 
Without  such  records  and  reporting  the 
FAS  could  not  properly  implement  the 
programs. 

Quantity.  Information  collection 
occurs  at  three  (3)  poinU:  iidtial 
licensing:  the  acquiring  of  sugar  via 
import  (for  refiners)  or  transfer  (for 
sugar  containing  products 
manufacturers  and  producers  of 
poiyhydric  alcohol):  and,  the 
disposition  of  sugar  via  transfer  (for 
refiners),  export  (for  refiners  and  sugar 
containing  product  manufocturers)  and 
use  (for  producers  of  poiyhydric 
alcohol). 

Persons  desiring  to  participate  in  one 
of  the  programs  must  apply  for  a 
license.  Licensees  may  be  refiners,  sugar 
containing  prtxluct  manufacturers  or 
producers  of  poiyhydric  alcohol.  Once 
licensed,  under  the  current  regulations, 
each  licensee  notifies  FAS  of  each 
import,  transfer,  use  or  export  of  sugar 
on  a  transaction  by  transaction  basis. 

Under  the  proposed  rule,  licensees 
would  report  all  transactions  in 
quarterly  reports.  The  reports  would 
-contain  specific  information,  in 
chronological  order,  on  imports, 
exports,  transfers,  use,  loss  adjustments 
and  a  license  balance.  The  information 
would  be  submitted  in  electronic  format 
with  a  certification  as  to  the  accuracy  of 
the  report.  Credits  are  effective  on  the 
date  of  export  rather  than  when 
recorded  by  the  Licensing  Authority. 
This  means  Uoensees  must  keep  track  of 
their  balance  to  stay  within  their  license 
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balance  or  time  limits  or  tw  sub)ect  to 
dvil  penalties. 

Estimate  ofBurdenrll)  "application 
for  a  license"  would  require  JO  hours 
per  response:  (2)  "regular  reporting" 
would  require  between  10  and  15 


minutes  per  transacfloo.  The  niunber  of 
transactions  per  respondent  will  vary. 

Respondents:  Sugar  refiners, 
manu&cturers  of  sugar  containing 
products  and  producers  of  polyhydric 
alcohoL 


Estimated  Number  of  Respondents: 
250. 

Estimated  Total  Burden  Hours  on 
Respondents:  3866. 


SCP 


PIM 


Buden  per  Irana  anion  (minulsa): 
New  Lie 
Import  ... 
Traralar 
Exports  . 


NawUcanM . 
Imports  .~»— . 

TrwBlar 

Exports  ......... 


Amal  Burden  Hous  (ntfpty  Iha  Mis  of  »w  it»«e  lri*«): 
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10  ... 
15  .. 
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72  .... 
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N/A  .. 


^O^tn). 
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15  . 

WA 

20 


rVA 

2300» 
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NIA  
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0  

12  „ 
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10 
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N/A 
ttIA 
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3.86 
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0 
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<  tMass  ottieniitee  Indcaisd  nurabera  are  tor  liacai  year  1994. 

'  Nuntiers  are  tor  the  mmlnf  year  19SS.  Tianslers  are  iMaranl  tietween  relkwt  and  manutactinrs  because  of  dWerent  accouiljng  mMy 
odologies:  rainen  garanly  raport  aacii  atiipmanl  as  a  dslinct  transfer  wtnca  sugar  containing  products  manufadurers  wfl  aggregate  sMpmenls 
ffQm  a  single  refiner  to  a  single  manufacturer. 

'Under  ma  cunen:  rsgulMana  polyfy*le  afcohol  producers  have  an  import  Icanaa  ««t)lcti  is  used  by  reflneis.  on  betnH  of  tlw  pdyhyttic  alco- 
hd  producer,  to  Import  law  sugar.  Under  the  propoaad  reguMicns  sugar  potyliydrtc  alcatiol  pnxlucars  woiid  net  fiave  relnara  Import  and  refine 
Itwir  sugar.  Instead,  they  mUd  be  issued  transtor  icenaas  «Mch  aiioutd  mxk  slmiarty  to  tfwee  of  ttw  sugar  canlak*u  product  manulaclurers. 
Coiaaquarsly,  INs  nuntar  anufd  ramain  (w  sams,  but  would  be  a  burden  resiMng  Inxri  transfers  accepted,  not  impocts. 


Impact:  The  proposed  rule  will 
decrease  the  burden  on  program 
participants  in  three  ways.  First,  it  will 
reduce  reporting  and  resiUt  in  snne 
reduction  in  information  collection. 
Second,  it  will  decrease  the 
government's  burden  of  entering  data 
manually,  thereby  permitting  more  tin>e 
for  program  support  and  compliaiu:e 
review.  •Third,  it  will  simplify  self- 
tracking  of  license  balances  so  that 
program  participation  happens  in  real- 
time, instead  of  licensees  waiting  on 
action  by  government  employees. 

The  agency  has  submitted  a  copy  of 
the  proposed  rule  to  OMB  in  accordance 
with  section  3507(d)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(d))  for  iU 
review  of  these  information  collections. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information.  Including  (1) 
An  evaluation  of  whether  the  proposed 
collection  of  information  ensures  that 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency:  (2)  an 
evaluation  of  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information:  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  how  to  minimiTa  the 


btuden  of  the  collection  of  information, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Conunents  should  be  sent  to  the  Team 
Leader,  Sugar  Team,  Import  Policies  and 
Programs  Division,  Foreign  Agricultural 
Service,  Room  5531,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250  and  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  ASairs, 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Comments  on  the  issues  covered  by  the 
Paperwork  Reduction  Act  are  most 
useful  to  OMB  if  received  within  30 
days  of  publication  of  the  Notice  of 
Proposed  Rulemaking,  but  must  be 
submitted  no  later  than  60  days  from  the 
date  of  publication  to  be  assured  of 
consideration. 

National  Envirtmineiital  Policy  Act 

The  Administrator  has  determined 
that  this  action  will  not  have  a 
significant  aSect  on  the  quality  of  the 
hiunan  environment  Therefore,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
necessary  for  this  rule. 


Executive  Orders  Nos.  12372  and  12*75 
and  the  Unfunded  Mandates  Reibnn 
Act  (PX.  104-*) 

These  Orders  lequiie 
intergovernmental  review  of  programs. 
Neither  the  Refined  Sugar  Re-export 
Program,  the  Sugar  Containing  Products 
Prt^ram  nor  the  Pol^ydric  Alcohol 
Program  impose  an  unfunded  mandate 
or  any  other  requirement  on  State,  local 
or  tribal  governments.  Further,  the 
programs  are  national  in  scope  and 
involve  a  power  delegated  to  the  United 
States  by  the  Constitution.  Accordingly, 
these  programs  are  not  subject  to  the 
provisions  of  either  Executive  Order  No. 
12372  or  No.  12875  or  the  Unfunded 
Mandates  Reform  Act 

Executive  Order  No.  12812 

Executive  Order  No.  12612  requires 
implications  of  "federalism"  be 
considered  in  the  development  of 
regulations.  The  Administrator  certifies 
that  this  proposed  rule  has  been 
reviewed  in  light  of  E.6. 12612  and  that 
it  is  consistent  with  the  principles, 
criteria,  and  requirements  stated  in 
sections  2  through  5  of  this  Executive 
Order.  The  Adniinistrator  further 
certifies  that  this  rule  would  impose  no 
additional  cost  or  burden  on  the  states, 
nor  afiect  the  state's  abilities  to 
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discharge  traditional  State  governmental 
functions. 

Executive  Order  No.  12606 

Executive  Order  No.  12606  requires 
that  government  action  include 
consideration  of  maintaining  stability 
and  strengthening  the  family.  The  FAS 
has  determined,  under  the  principles 
and  criteria  established  in  E.0. 12606, 
that  this  rule  will  have  no  effect  on  the 
bmily. 

Executive  Order  No.  12630 

This  Order  requires  careful  evaluation 
of  governmental  actions  that  interfere 
with  constitutionally  protected  property 
lights.  This  rule  does  not  interfere  with 
any  property  rights  and,  therefore,  does 
not  need  to  be  evaluated  on  the  basis  of 
the  criteria  outlined  in  E.0. 12630. 

Background 

On  October  12, 1990,  the  Department 
of  Agriculture  published  an  interim  rule 
(55  Ht  41487)  to  revise  three  programs 
for  imports  of  raw  cane  sugar  exempt 
from  the  tariff-rate  quota:  "Sugar  To  Be 
Re-exported  in  Refined  Form"  (7  CFR 
1530.100  et  seq.),  "Sugar  To  Be  Re- 
exported in  Sugar  Containing  Products" 
(7  CFR  1530.200  et  seq.),  and  "Sugar  for 
the  Production  of  Polyhydric  Alcohol" 
(7  CFR  1530.300  et  seq.).  A  final  rule, 
published  on  )uly  8, 1991  (56  FR  30857) 
adopted  the  interim  rule  as  final  with 
modifications  to  various  provisions. 
Since  the  promulgation  of  the  final  rule, 
the  results  of  multilateral  trade 
negotiations  require  the  modification  of 
certain  provisions  of  the  regulations. 
Some  additional  proposed  revisions  in 
the  regulations  result  from  prt>gram 
management  and  efficiency 
considerations. 

Requirements  of  the  North  American 
Free  Trade  Agreement 

North  American  Free  Trade 
Agreement  Implementation  Act  of  1993 
(Public  Law  No.  103-182, 107  Stat. 
2057),  Presidential  Proclamation  No. 
6641  of  December  15, 1993  (58  FR 
66867),  implemented  the  North 
American  Free  Trade  Agreement 
(NAFTA).  Paragraph  22(a)  of  Section  A 
of  Annex  703.2  of  the  NAFTA  provides 
for  the  duty-free  entry  of  raw  cane  sugar 
from  Mexico  for  refilling  in  the  United 
States  and  re-export  to  Mexico  and  for 
the  duty-free  entry  of  refined  sugar  from 
Mexico  that  has  been  refined  from  raw 
stigar  produced  in  the  United  States 
(NAFTA  U-tum  provision).  U.S.  note 
17(b)  to  subchapter  VI  of  chapter  99  of 
the  HTS  incorporates  this  provision  into 
U.S.  statutory  law. 

The  two  noteworthy  sections  of  this 
rule  are  (1)  That  sugar  imported  imder 


this  provision  must  be  re-exported  in 
refined  form,  and  not  as  a  sugar 
containing  product,  within  18  months  of 
the  date  of  entry,  and:  (2)  sugar  entered 
under  this  provision  will  have  no  afiect 
on  the  refiner's  license  balance. 

The  Foreign  Agricultural  Service 
proposes  amending  the  current  rules  to 
permit  the  Sugar  Team  to  implement  the 
NAFTA  U-turn  provision. 

Change*  in  Chapter  17  of  the  HTS 

Presidential  Proclamation  No.  6763  of 
Ilecember  23, 1994  (60  FR  1007) 
amended  the  tiTS,  effective  January  1, 
1995,  in  order  to  cany  out  the  tariff 
modifications  provided  for  by  the 
Uruguay  Round  Agreements  Act. 
Former  tariff  subheading  1701.11.02, 
which  provided  for  the  quota-exempt 
sugar  entries  and  is  cited  repeatedly  in 
the  regulations,  was  replaced  by  a  new 
subheading  1701.11.20.  Moreover, 
former  additioaal  U.S.  note  3(c)  was 
replaced  by  a  revised  additional  U.S. 
note  6,  which  now  reads  as  follows: 

Raw  cans  sugar  classifisble  in  subheading 
1701.11.20  shoU  be  entered  only  to  lie'used 
for  the  productioo  (otlier  than  by  disttllation) 
of  polyhydric  alcohols,  except  polyhydric 
al(X>hols  for  use  as  a  substitute  for  sugar  in 
human  food  constunption,  or  to  be  refined 
and  reexported  in  refined  form  or  in  sugar- 
coDtaininK  products,  or  to  be  substituted  for 
domesti^ly  produced  raw  cane  sugar  that 
has  been  or  will  be  exported.  The  Seaetary 
of  Agriculture  may  issue  licenses  for  such 
entries  and  may  pzomulgste  such  regulations 
(including  any  terms,  conditions, 
certifications,  bonds,  dvil  penalties,  or  other 
limitations)  as  are  appropriate  to  ensure  that 

X  entered  under  this  subheading  is  used 
Tor  such  purposes. 

Authorization  of  civil  penalties  is  a  new 
provision. 

The  President's  Regulatory 
Reinvention  Initiative.  Memorandum  of 
Martib  4, 1995,  obliges  department 
heads,  including  the  Secretary  of 
Agriculture,  to  incorporate  flexibility 
into  the  administration  of  dvil 
penalties.  Current  regulations  use 
liquidated  damages  to  protect  the 
domestic  sugar  program  against  injury 
from  unauthorized  use  of  the  Refined 
Sugar  Re-export  Program,  the  Sugar 
Containing  Prtxlucts  Re-export  Program 
or  the  Polyhydric  Alcohol  Program. 
However,  the  liquidated  damages 
cturently  in  the  regulations  provide  no 
flexibility  in  the  assessment  of  damages. 
Presidential  Proclamation  No.  6763 
grants  the  Secretary  of  Agriculture  the 
authority  to  institute  civil  penalties  for 
non-compliance  with  the  re-export 
program.  Civil  penalties  could  be 
imposed  for  certifying  inaccurate 
information  to  the  Licensing  Authority 
or  violating  the  terms  of  the  license, 
including  the  license  balance  limit 


Under  the  proposed  rule,  civil 
penalties  will  be  imposed  in  the 
following  situations,  in  ascending  order 
of  severity:  (1)  for  failure  to  submit 
quarterly  reports  in  a  timely  manner,  (2) 
for  submitting  reports  with  incorrect 
information:  (3)  for  exceeding  the 
license  limits  on  charges  or  credits:  (4) 
for  exceeding  the  time  limits  within 
which  licensees  must  credit  their 
license.  The  latter  two  require  that  the 
licensee  maintain  its  balance  within  the 
license  limits  at  all  times. 

The  availability  of  civil  penalties  as 
an  enforcement  mechanism  reduces  the 
need  to  require  that  a  licensee  post  a 
bond.  Combined  with  changes  in  Ucense 
limits  outlined  below  the  bond 
reqtiirement  is  no  longer  necessary: 
accordingly,  FAS  proposes  to  remove 
the  bond  requirements. 

Thus,  FAS  proposes  amending  the 
regulations  (1)  to  change  references  to 
additional  U.S.  note  3  and  subheading 
1701.11.02  to  references  to  additional 
U.S.  note  6  and  subheading  1701.11.20, 
respectively,  (2)  to  convert  from 
liquidated  damages  to  civil  penalties  as 
a  means  of  enforcement  of  the 
regulatory  requirements,  and  (3)  to 
eliminate  the  bond  requirement 

Changes  in  Drawiiack 

Section  404(e)(5)  of  the  Uruguay 
Round  Agreements  Act  amended 
section  313  of  the  Tariff  Act  of  1930  to 
provide,  in  a  new  subsection  (w),  that 
"no  drawback  shall  be  available  with 
respect  to  an  agricultural  product 
subject  to  the  over-quota  rale  of  duty 
established  under  a  tariff-rate  quota, 
except  pursuant  to  subsection  (j)(l)." 
This  provision  will  prevent  the 
drawback  of  over-quota  import  duties  in 
all  cases  except  where  imported  sugar  is 
re-exported  without  any  substitution  or 
processing.  Accordingly,  FAS  proposes 
eliminating  sU  references  to  customs 
duty  drawback  in  the  current 
regulations. 

Transitional  ProTision* 

Current  regulations  provided 
transitional  provisions  for  the  period 
during  which  the  former  absolute 
import  quota  was  converted  to  a  tariff- 
rate  quota  and  licenses  were  replaced. 
Since  these  provisions  no  longer  have 
any  relevance,  FAS  proposes  deleting 
them. 

Polyfajrdric  Alcohol  Program 

FAS  proposes  converting  the  licenses 
of  polybydiric  alcohol  manufacturers 
from  import  Ucenses  into  "transfer" 
licenses  under  which  ficensees  would 
contract  with  refiners  for  transfers  of 
refined  sugar  rather  than  import  foreign 
sourced  raw  sugar  directly.  This  change 
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would  anabia  UoeiueM  to  recaivs  the 
banefits  of  polarity  adfiutmanti,  and  it 
would  axtand  tha  time  period  for  uae  of 
prognm  sugar  by  moving  the  start  of  the 
period  from  the  date  of  entry  of  the 
imported  raw  sugar  to  the  later  date  of 
transfer  of  the  refined  sugar.  The  change 
would  also  Esdlitate  program 
administration. 


FAS  is  proposing  changes  in  the 
cnrrant  maximum  license  balance 
amounts.  The  changes  to  iDcreese  the 
credit  limit  and  reduce  the  mavimtim 
limit  on  charges  will  alleviate  the  need 
for  bonds.  In  addition,  FAS  is  proposing 
the  creation  of  a  consolidated  licenBe 
that  would  cover  both  a  parent 
corporation  and  its  wboUy-owned 
sulwidiaries  under  one  license.  The 
proposed  rule  authorizes  the  use  of  co- 
packers  in  certain  circumstances;  the 
licensees  would  be  responsible  for 
license  transactions  and  activities  of  co- 
packers  acting  on  their  behalf. 

FAS  would  also  welcome  comments 
on  whether  quantities  of  sugar 
transferred  by  a  refiner  to  sugar 
containing  products  manufacturers  and 
polyhydric  alcohol  producers  should  be 
counted  against  the  refiner's  maximum 
license  baunoe  limit. 

Lial  of  Sabjacts  fat  7  CFK  Pari  1530 

Sugar,  Agriculture,  Agricultural  trade, 
Intenutioiial  trade.  Exports,  bnpons. 

Accordingly.  FAS  is  proposing  to 
revise  7  CFR  part  1530  to  read  as 
follows: 

PART  ISSO-REFINED  SUGAR  RE- 
EXPORT  PROQRAM,  THE  SUGAR 
CONTAMMQ  PflOOUCTS  RE-EXPORT 
PROORAM  AND  THE  POLVHVDRIC 
ALCOHOL PROORAM 

ISSaiOO  Ganeral  sUtemanL 

isaaioi  DeBniUoiu. 

IsaaiOZ  Nature  of  the  licaoM. 

ISaaiOa  License  eligibility. 

1530.104  Application  far  ■  license. 

1530.105  Tenns  and  condiliont. 

1530.106  License  chu^ges  and  cjedits. 

1530.107  Expiration  or  suneoder  of 
licenses. 

1530.101  Keporting  and  certification. 

1530.109  Records  and  documentation. 

1530.110  Enforcement  and  panaltias. 

1530.111  Administrative  appeals. 

1530.112  Waiven. 

1530.113  Psperworli  Reduction  Act 
assigned  number. 

AadMrily:  Additional  U.S.  note  6  to 
chapter  17  of  the  Harmonized  Tariff 
Schedule  of  the  United  Stales  (19  U.S.a 
1202):  19  U.S.C  3314:  Proc  a»41, 58  PK 
66867.  3  CFR,  19S4  Comp.,  p.  172;  Ploc. 
67S3, 60  FR  1007,  3  CFR.  1»S5  Comp.,  p.  14A. 


IISMilOO 

Under  tha  provisions  of  the 
regulations  of  this  part,  raw  sugar  may 
be  imported  unrestricted  by  the 
quanUtative  limit  establiahed  for  the 
tariff-rate  quota  for  importation  of  raw 
cane  sugar  and  not  subiect  to  the 
certificate  of  quota  eligibility 
requirements  provided  for  in  IS  CFR 
part  2011,  as  long  as  an  equivalent 
quantity  of  refined  sugar  is  exported, 
either  as  refined  sugar  or  as  an 
ingredient  in  a  sugar  containing 
product,  or  is  used  in  the  production  of 
certain  polyhydric  alcohols.  A  raw  cane 
sugar  refiner  may  receive  a  license  to 
import  raw  sugar  under  the  provisions 
of  these  regulations,  which  becomes 
program  sugar  and  is  charged  against 
the  refiner's  license  balance.  Refiners 
may  receive  credit  to  their  license 
balance  by  selling  sugar  in  the  world 
market  or  by  transferring  sugar  to  a 
licensed  manufecturer  of  a  sugar 
containing  product  or  licensed  producer 
of  polyhydric  alcohol.  A  manufecturer 
of  a  sugar  containing  product  may 
receive  a  license  to  accept  transfers  of 
refined  program  sugar  from  licensed 
refiners  which  will  be  charged  against 
its  license  balance.  A  manufacturer  may 
receive  credit  to  its  license  balance  for 
exports  of  program  sugar  in  sugar 
containing  products.  A  producer  of 
polyhydric  alcohol  may  receive  a 
license  to  accept  transfers  of  refined 
program  sugar  from  licensed  refiners 
which  will  be  charged  against  its  license 
balance.  A  producer  may  receive  credit 
to  its  license  balance  for  use  of  sugar  in 
the  production  of  certain  polyhydric 
alcohols.  For  all  licensees,  credits  shall 
be  made  within  the  time-limits  and  the 
balance  shall  be  within  the  quantity 
limits  set  forth  in  this  part.  For  the 
purposes  of  these  programs,  program 
sugar  and  non-program  sugar  are 
substitutable. 

|153ai01    Dannniona. 

Additional  U.S.  note  6  means 
additional  U.S.  note  6  to  chapter  17  of 
theHTS. 

Affiliated  person  means  two  or  more 
persons  where  one  or  more  of  said 
persons  directly  or  indirectly  control  or 
have  the  power  to  control  the  otheris), 
or,  a  third  person  controls  or  has  the 
power  to  control  the  rest.  Indicia  of 
control  include,  but  are  not  limited  to: 
interlocking  management  or  ownership, 
identity  of  interests  among  family 
members,  shared  bcilities  and 
equipment,  and  common  use  of 


irtain  polyhydric  alcohols  means 
any  polyhydric  alcohol,  except 
polyhydric  alcohol  produced  by 
distillation  or  polyhydric  alcohol  used 


as  a  substitute  for  sugar  as  a  sweetener 
in  human  food. 

Date  of  entry  means  the  date  of  entry 
on  the  relevant  U.S.  Customs  Service 
entry  form. 

Date  of  export  means  (1)  The  oo-board 
date  of  an  ocean  going  carrier  bill  of 
lading  or  an  airway  bill  of  lading;  (2)  if 
export  occurs  by  rail  or  truck,  the  date 
on  the  inland  bill  of  lading;  or  (3)  if 
exported  to  a  foreign  trade  zone,  the 
date  of  entry  shown  on  the  U.S. 
Customs  Service  form  designating  the 
product  as  restricted  for  export. 

Date  of  transfer  means  the  date  of 
shipment  on  a  relevant  inland  bill  of 
lading  or  the  date  of  a  relevant 
warehouse  receipt. 

Day  means  (alendar  day. 

Enter  or  entry  means  importation  into 
the  U.S.  customs  territory,  or 
withdrawal  from  warehouse,  for 
consumption,  as  those  terms  are  used  by 
the  U.S.  Customs  Service. 

HTS  means  the  Harmonized  Tariff 
Schedule  of  the  United  Sutes. 

Licensing  Authority  means  the  Team 
Leader,  Sugar  Team,  Import  Policies  and 
Programs  Division,  Foreign  Agricultural 
Service,  USOA,  or  the  Team  Leader's 
designee. 

Monu/acturar  of  a  sugar  containing 
product  means  a  person  who  owns  and 
operates  a  food  processing  facility  that 
is  used  in  the  manufacture  of  a  sugar 
containing  product. 

Materimfy  incorrect  includes  mistakes 
in  reporting  the  customs  entry  number 
or  infonnation  required  from  the  bill  of 
lading,  or  errors  that  affect  the  license 
balance. 

Notice  of  transfer  means  a  doctunent 
certifying  transfer  of  a  specified  quantity 
of  program  stigar,  in  form  and  substance 
satisfactory  to  the  Ucensing  Authority. 

Person  means  any  individual, 
partnership,  corporation,  association, 
estate,  trust  or  any  other  business 
enterprise  or  legal  entity. 

Polyhydric  Alcohol  Program  means 
the  licensing  program  provided  for  in 
this  part  for  manufacturers  of 
polyhydric  alcohols,  including  all  of  the 
terms  conditions  and  requirements 
applicable  to  such  licensees. 

Program  sugar  means  sugar  that  has 
been  imported,  transferred,  exported, 
either  in  refined  form  or  as  an 
ingredient  in  a  sugar  containing 
product,  or  used  in  the  production  of 
certain  polyhydric  alcohols  in 
conformity  with  the  provisions  of  this 
part. 

Program  transaction  means  an 
appropriate  entry,  export,  either  in 
refined  form  or  as  an  ingredient  in  a 
sugar  containing  product,  transfer, 
acceptance  of  transfer  or  production  of 
certain  polyhydric  alcohols. 
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Refined  sugar  means  any  product  that 
is  produced  by  a  refiner  by  refining  raw 
cane  sugar  and  that  can  be  marketed  as 
commercial,  industrial  or  retail  sugar. 

Refined  Sugar  Re-export  Program 
means  the  licensing  program  provided 
for  in  this  part  for  refiners  of  raw  cane 
sugar,  including  all  of  the  terms 
conditions  and  requirements  applicable 
to  such  licensees. 

Refiner  means  any  person  in  the  U.S. 
customs  territory  that  refines  raw  sugar 
through: 

(1)  Affination  or  defecation: 

(2)  Clarification:  and 

(3)  Further  purification  by  absorption 
or  crystaUization.. 

Sugar  containing  product  means  any 
product,  other  than  those  products 
normally  marketed  by  cane  sugar 
refiners,  that  is  produced  from  refined 
sugar  or  to  whidi  lefined  sugar  has  been 
added  as  an  ingredient. 

Sugar  Containing  Products  Re-export 
Program  means  the  licensing  program 
provided  for  in  this  part  for 
manufacturers  of  sugar  containing 
products,  including  all  of  the  terms 
conditions  and  requirements  applicable 
to  such  licensees. 

Transfer  means  the  transfer  of 
physical  possession  or  legal  title  of 
program  sugar  from  a  licensed  refiner  to 
a  licensed  manufacturer  of  a  sugar 
containing  product  or  a  licensed 
producer  of  polyhydric  alcohol. 

USDA  means  the  United  States 
Department  of  Agriculture. 

|153ai02    Naturaofliiailoanaas. 

(a)  A  person  who  wants  to  participate 
in  the  Refined  Sugar  Re-export  Pro-am, 
the  Sugar  Containing  Products  Re- 
export Program,  or  the  Polyhydric 
Alcohol  Program  must  obtain  a  license 
from  the  U^A.  through  the  Licensing 
Authority. 

(b)  A  license  granted  to  a  refiner 
under  the  Refined  Sugar  Re-export 
Program  permits  the  refiner  to  receive 
entries  of  imported  raw  cane  sugar 
under  subheading  1701.11.20  of  the 
HTS,  which  are  not  subject  to  the 
quantitative  limitations  or  certificate  of 
quota  eligibility  requirements  of  the 
tariff-rate  quota  for  imports  of  raw  cane 
sugar.  Such  license  requires  a  refiner 
licensee  to  refine  raw  sugar  within  the 
U.S.  customs  territory  and  export  or 
transfer  a  quantity  of  refined  sugar 
equivalent  to  the  quantity  of  raw  sugar 
imported  within  the  required  time- 
frames. 

(c)  A  license  granted  to  a 
manufacturer  of  a  sugar  containing 
product  under  the  Sugar  Containing 
Products  Re-export  Program  permits  the 
manufacturer  to  receive  transfers  of 
refined  sugar  from  licensed  refiners. 


Such  license  requires  a  manubclurer 
licensee  to  export  an  equivalent 
quantity  of  sugar  as  an  ingredient  in  a 
sugar  containing  product  that  has  been 
manufectuted  in  the  U.S.  customs 
territory  within  the  reqiiirad  time- 
frames. 

(d)  A  license  granted  to  a  producer  of 
polyhydric  alcohol  under  the 
Polyhydric  Alcohol  Program  permits  the 
producer  to  receive  transfers  of  refined 
sugar  from  Ucensed  refiners.  Such 
license  requires  the  producer  licensee 
use  an  equivalent  quantity  of  sugar  in 
the  production  of  certain  polyhydric 
alcohols  in  the  U.S.  customs  territory 
within  the  required  time-frames. 

(e)  Program  participants  may  use 
sugar  to  produce  certain  polyhydric 
alcohols,  transfer  sugar,  or  export  sugar, 
whether  in  refined  form  or  as  an 
ingredient  in  a  sugar  containing 
product,  in  anticipation  of  future 
purchases  of  program  sugar  as  long  as 
such  transactions  maintain  license 
balances  within  permitted  license 
limits. 

|1S3ai03    UcanaaatlglMIKy. 

(a)  Any  refiner  with  a  facility  within 
the  U.S.  customs  territory  is  eligible  for 
a  license  to  participate  in  the  Refined 
Sugar  Re-export  Program. 

(b)  Any  manufacturer  of  a  sugar 
containing  product  with  a  facility 
within  the  U.S.  customs  territory  is 
eligible  for  a  Ucense  to  participate  in  the 
Sugar  Containing  Products  Ite-export 
Program. 

(c)  Any  producer  of  certain 
polyhydric  alcohol  with  a  fedlity 
within  the  U.S.  customs  territory  is 
eligible  for  a  license  to  participate  in  the 
Polyhydric  Alcohol  Program. 

(d)  No  person  may  apply  for  or  hold 
more  than  one  Ucense  including  a 
hcense  held  by  an  affiliated  person. 

(e)(1)  Notwithstanding  paragraph  (d) 
of  this  section,  a  corporation  which 
owns  one  or  more  wholly-owned 
subsidiary  corporations  that  would 
otherwise  qualify  for  an  individual 
license  is  eligible  for  a  consolidated 
license  to  cover  the  program 
transactions  and  other  program 
activities  of  both  the  parent  corporation 
and  the  subsidiary  corporation(s). 

(2)  For  purposes  of  die  regulations  in 
this  part,  the  program  transactions  and 
other  program  activities  of  the 
subsidiary  corporations  covered  by  a 
consolidated  license  will  be  treated  as 
the  activities  of  the  corporation  holding 
the  consoUdated  license. 

(3)  The  maximiun  license  balance 
limits  for  a  consolidated  license  will  be 
two  times  larger  than  the  limits 
provided  for  in  §  1530.105(g). 


|1S3ai04    AppReaManloral 

(a)  A  person  seeking  a  license  may 
apply  in  writing  to  the  Licensing 
Authority  and  shall  submit  the 
following  information: 

(1)  The  name  and  address  of  the 
applicant; 

(2)  The  address  at  which  the  applicant 
will  maintain  the  records  requited 
under  §1530.108; 

(3)  The  address(es)  of  the  applicant's 
processing  plant(s),  including  those  of 
any  co-packers; 

(4)  A  description  of  the  applicant's 
product(s),  and 

(i)  In  die  case  of  a  refined  sugar 
product,  the  polarify  of  the  product  and 
the  formula  proposed  by  the  refiner  for 
calculating  the  raw  value  of  the  product; 

(ii)  In  the  case  of  a  sugar  containing 
product,  the  percentage  of  refined  sugar 
(100  degree  polarity),  on  a  dry  weight 
basis,  contained  in  such  product(s);  or 

(iii]  In  the  case  of  polyhydric  alcohol, 
the  quantity  of  refined  sugar  used 
producing  such  polyhydric  alcohol;  and 

(5)  A  certification  that  the  applicant  is 
not  affiliated  to  any  other  licensee. 

(b)  If  any  of  the  information  required 
by  paragraph  (a)  of  this  section  changes, 
the  Ucensee  shall  promptly  apply  to  the 
Licensing  Authority  to  amend  the 
application  including  such  changes. 

f  1530.106    Tsfms  atd  candWons. 

(a)  A  refiner  who  holds  a  Ucense 
imder  the  Refined  Sugar  Re-export 
Program  shall,  not  later  than  18  months 
after  the  entry  of  a  quantity  of  raw  cane 
sugar  under  subheading  1701.11.20  of 
die  HTS: 

(1)  export  an  equivalent  quantity  of 
refined  sugar;  or 

(2)  transfer  an  equivalent  quantity  of 
refined  sugar  to  a  Ucensed  manufacturer 
of  a  sugar  containing  product  or  to  a 
Ucensed  producer  of  polyhydric 
alcohol. 

(b)  A  manufacturer  of  a  sugar 
containing  product  who  holds  a  Ucense 
imder  the  Sugar  Containing  Products 
Re-export  Program  shall,  not  later  than 
18  months  from  the  date  of  transfer  of 
a  quantify  of  refined  sugar  from  a 
licensed  refiner,  export  an  equivalent 
quantity  of  refined  sugar  as  an 
ingredient  in  a  sugar  containing 
pioduct. 

(c)  A  producer  of  polyhydric  alcohol 
who  holds  a  Ucense  under  the 
Polyhydric  Alcohol  Program  shaU,  not 
later  than  18  months  from  the  date  of 
transfer  of  a  quantify  of  refined  sugar 
from  a  Ucensed  refiner,  use  an 
equivalent  quantity  of  refined  sugar  in 
the  production  of  certain  [wiyhydric 
alcohols. 

(d)  Notwithstanding  paragraphs  (a) 
through  (d)  of  this  section,  Uoensees 
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may  tscaiva  awiit  for  the  expoiutian  or 
tnoabr  of  rafined  sugar,  the  axpoitation 
of  a  nigar  containuig  product  or  the 
productiaD  of  certain  polyhydric 
alcohols  prior  to  the  corresponding  date 
of  entry  of  raw  cane  sugar  or  the  date 
of  transfer  of  refined  sugar  to  a 
manufacturar  of  a  sugar  containing 
product  or  to  a  producer  of  certain 
polyfaydric  alouioU. 

(e)  Transfan  between  licensees 
require  a  notice  of  transfer. 

(11  A  licensed  refiner  that  transfers 
program  sugar  to  a  manufacturer  of  a 
sugar  containing  product  or  a  producer 
of  polyhydric  alcohol  shall  sand  two 
sidled  copies  of  the  notice  of  tnuulB  to 
the  transfaee  within  7  days  of  the  date 
of  transfer. 

(2)  A  licensed  manufacturer  of  asugar 
containing  prtxiuct  or  producer  of 
polyhydric  alcohol  that  accepts  a 
transf^  of  program  sugar  shall  retain 
one  copy  of  the  notice  of  transfer  and 
shall  endorse  and  return  the  other  copy 
to  the  transferrins  refiner  not  later  than 
one  month  from  date  of  transfer. 

(3)  Refiners  shall  retain  the  returned 
notice  of  transfer. 

(i)  At  any  given  time,  charges  to  a 
license  pursuant  to  $  1530.106  shall  not 
be  greater  than  or  less  than  credits  to  the 
lioanse  pursuant  to  such  section  by 
mon  than  the  following  limits: 

(1)  For  refiners,  except  for  entries  of 
law  sugar  from  Mexico  for  refining  and 
re-export  to  Mexico: 

(i)  Credits  shall  not  exceed  charges  by 
more  than  75,000  metric  tons;  and 

(ii)  Charges  shall  not  exceed  credits 
by  mofe  than  25,000  metric  tons; 

(2)  For  manufecturets  of  a  sugar 
containing  product: 

(i)  Credits  shall  not  exceed  charges  by 
more  than  15,000  short  tons;  and 

(ii)  Charges  shall  not  exceed  credits 
by  more  than  5,000  short  tons:  and 

(3)  For  producers  of  polyhydric 
alcohol: 

(i)  Credits  may  not  exceed  charges  by 
mote  than  15,000  short  tons,  and 

(ii]  Charges  shall  not  exceed  credits 
by  more  than  S.OOO  short  tons. 

(g)  For  the  purposes  of  the  programs 
governed  by  this  part,  sugar  is  fully 
suhstitutable.  The  refined  sugar 
exported  or  transferred  does  not  need  to 
be  the  same  sugar  produced  by  refining 
the  raw  sugar  entered  under  subheading 
1701.11.20  of  the  HTS,  and  the  sugar 
uaed  in  the  production  of  sugar 
rontaining  products  or  polyfaydric 
alcohol  does  not  need  to  be  the  same 
sugar  that  was  transimed  by  a  licanaed 
refiner.  , 

(h)  A  licensee  may  use  an  agent  to 
carry  out  the  requirements  of 
participatian  in  the  program.  Agents 
may  include  brokers,  shippers,  beight 
forwarders,  expediters  and  co-pacbras. 


(i)  A  Ucenae  may  be  assigned  only 
with  the  written  permission  of  the 
Licensing  Authority  and  subject  to  such 
terms  and  conditions  as  the  Licensing 
Authority  may  impose. 

(I)  The  Limn  sing  Authority  may 
impose  such  conditions,  limitations  or 
restrictions  in  connection  with  the  use 
of  a  license  at  such  time  and  in  such 
maimer  as  the  Licensing  Authority,  in 
his  or  her  discretion,  determines  to  be 
necessary  or  appropriate  to  achieve  the 
purposes  of  the  relevant  program. 

(fc)  Measuring  time  for  complying 
with  license  obligations:  The  date  of 
completion  for  complying  with  an 
obligation  imder  this  part  is  the  same 
numbered  day  in  the  later  month  from 
which  the  obUgation  is  measured: 
except  that  where  there  is  not  the  same 
nunUMied  day  in  the  later  month,  the 
final  date  for  completion  shall  be  the 
last  day  of  the  later  month.  Where  the 
final  date  for  completion  fells  on  a 
weekend  or  on  a  federal  holiday,  the 
obligation  may  be  completed  on  the 
next  business  day. 

|in0.1M    Ucenee  chargee  and  ersdWa. 

(a)  A  refiner's  license  shall  be  charged 
for  the  quantity  of  raw  cane  sugar 
entered,  and  credited  for  the  quantity  of 
refined  sugar  exported  or  transferred. 

(b)  A  manubc^urer  of  a  sugar 
containing  product's  license  shall  be 
charged  for  the  quantity  of  refined  sugar 
accepted  as  a  transfer,  and  credited  for 
the  quantity  of  sugar  exported  as  an 
ingredient  in  a  sugar  containing 
product. 

(c)  A  polyhydric  alcohol  producer's 
license  shall  be  charged  for  the  quantity 
of  refined  sugar  accepted  as  a  transfer, 
and  credited  for  the  quantity  of  sugar 
used  in  the  production  of  certain 
polyhydric  alcohols. 

(d)  AH  r.hargws  and  credits  virill  be 
made  on  a  100*  polarity  refined  sugar, 
dry  weight  basis.  Quantities  of  sugar  not 
on  that  basis  will  be  adjusted,  for  the 
purpose  of  ml<-iil«(ing  charges  and 
credits,  using  the  formulae  set  forth  in 
paragraph  (Q  of  this  section. 

(e)  Charges  and  credits  will  be 
efiective  as  of  the  following  dates: 

(1)  charges  for  entries,  as  of  the  date 
of  entry; 

(2)  charges  and  credits  for  transfers,  as 
of  the  date  of  transfer; 

(3)  credits  for  exports,  as  of  the  dale 
of  export;  and 

(4)  credits  for  production  of  certain 
polyhydric  alcohols,  as  of  the  date  of 
productioo. 

(fXl)  Quantitias  of  raw  cane  sugar 
entered  shall  be  sdjusted  to  a  100°, 
Refined  Sugar,  dry  weight  basis  as 
follows: 

(i)  Determine  the  quantity,  on  a  raw 
value  basis,  of  the  importea  sugar  by 


multiplying  the  polarity,  on  a  dry 
weight  basis,  by  0.0175;  by  subtracting 
0.68  from  die  resulting  product;  and 
then  by  multiplying  the  resulting 
difierence  by  the  weight  of  the  imported 
sugar  and 

(U)  Divide  the  quantity  of  sugar,  raw 
value  basis,  determined  in  paragraph 
(f)(lKi)  of  this  section  by  1.07. 

(2)  Quantities  of  transferred  sugar,  or 
sugar  exported  by  refiners,  shall  be 
adjusted  to  a  100°,  100%  sucrose  or 
sucrose  equivalent-refined,  dry  weight 
basis. 

(3)  Quantities  of  sugar  exported  by 
manufacturers  of  a  sugar  containing 
product  shall  be  adjusted  to  a  100*. 
100%  sucrose  or  sucrose  equivalent- 
refined,  dry  weight  basis. 

(4)  Quantities  of  sugar  used  by 
producers  of  certain  polyhydric  alcohols 
shall  be  adjusted  to  a  100*,  100% 
sucrose  or  sucrtMe  equivalent-refined, 
dry  weight  basis. 

(g)  Credits  for  exports  of  sugar  as 
refined  sugar  or  as  an  ingredient  in  a 
sugar  containing  product  that  are 
subsequenUy  returned  to  the  U.  S. 
customs  territory  without  a  substantial 
transformation  wi\tbe  revoked. 

lIsaaiOT    ExptaMon  or  surrender  ol 


(a)  A  license  will  expire: 

(1)  If  there  have  been  no  charges  or 
credits  on  the  license  in  any  consecutive 
IB  month  period;  or 

(2J  Upon  written  notice  by  the 
Licensing  Authority. 

(b)  A  licensee  may  surrender  a  license 
at  any  time  if  credits  exceed  charges  or, 
if  charges  exceed  credits,  only  on  terms 
and  conditions  acceptable  to  the 
Licensing  Authority. 

|1S3aiOe    nsporting  and  csmtlcalkin. 

(a)  A  licensee  shall  submit  a  quarterly 
report  to  the  Licensing  Authority  not 
later  than  three  months  alter  the  close 
of  the  reporting  period. 

(1)  Each  report  shall  be  certified  as 
true  and  correct  and  shall  certify  that 
the  charges  and  credits  are  made 
pursuant  to  §  1530.106  and  documented 
pursuant  to  $  1530.109. 

(2)  The  certification  shall  contain  the 
Ucensee's  name,  address,  and  license 
number  and  be  signed  by  a  person 
acting  on  behalf  of  the  Ucansee. 

(3)  Reports  shall  be  submitted  in 
electronic  format  acceptable  to  the 
Licensing  Authority.  Applicants  unable 
to  submit  a  report  in  electrtmic  format 
may  seek  a  waiver  permitting  them  to 
sulnnit  the  report  in  hard  copy. 

(4)  Repots  may  be  submitted  in 
person,  by  U.S.  mail,  by  private  courier, 
or  by  other  method  acceptable  to  the 
licensing  Authority.  Reports  will  be 


Fedaral  Kagiatar  /  Vol.  61,  No.  152  /  Tuesday,  August  6,  1996  /  Proposed  Rules 


40755 


deemed  submitted  when  sent,  as 
identified  by  postmark  or  other 
appropriate  date  stamp,  with  sufficient 
postage  affixed.  Certified  postal  receipt 
or  private  courier  receipt  are  acceptable 
asproof  of  filing. 

(5)  Initial  reporting  periods  will  be 
determined  by  the  Licensing  Authority. 

(b)(1)  The  report  shall  be  in  an 
integrated  spreadsheet  format  with  all 
program  transactions  in  chronological 
order  including,  as  appropriate,  entries 
of  law  cane  sugar,  transfers  of  rafined 
sugar,  exports  of  refined  sugar  or  a  sugar 
containing  product,  and  the  production 
of  certain  polyhydric  alcohols.  A  copy 
of  this  format  may  be  obtained  from  the 
Licensing  Authority; 

(2)  Reports  from  a  refiner  shall 
identify  the  date  and  type  of  each 
program  transaction,  the  license  balance 
(keeping  a  separate  balance  for  sugar 
imported  from  Mexico  that  will  be 
refined  and  re-exported  to  Mexico) 
resulting  from  such  transaction,  and  the 
following  data,  as  appropriate: 

(i)  For  entries: 

(A)  Quantity  of  program  sugar  entered 
(commercial  weight — MV); 

(B)  Polarization: 

(C)  Refined  sugar  equivalent,  100 
degree,  dry  weight  basis  (MT); 

(D)  Customs  entry  number; 

(E)  Warehouse  release  number  where 
applicable; 

(F)  Port  of  entry;  and 

(G)  Country  of  origin, 
(ii)  For  transfers: 

(A)  Quantity  of  refined  program  sugar 
transferred  (pure  sugar,  dry  weight 
basis — cwt); 

(B)  Sugar  content  or  polarity; 

(C)  Commercial  weignt  (cwt); 

(DJ  Notice  of  transfer  number,  and 
(E)  Transferee's  license  number, 
(iii)  For  exports: 

(A)  Quantity  exported  (refined  sugar, 
100  degree,  dry  weight  basis — MT); 

(B)  Sugar  content  or  polarity; 

(C)  Commercial  weignt  (MT); 

(D)  Port  of  export; 

(E)  Country  of  destination; 

(F)  Export  carrier; 

(G)  Vessel  name; 

(H)  On-board  ocean-going  or  airway 
biU  of  lading  number,  or  where  exports 
are  to  Canada  or  Mexico  by  rail  or  truck, 
inland  bill  of  lading  number;  or  where 
exports  are  to  a  foreign  trade  zone,  U.S. 
Customs  Service  entry  number: 

(I)  Container  number,  where  the 
export  is  by  sea; 

(J)  Name  of  the  freight  forwarder  or 
non-vessel  operating  common  carrier, 

(K)  Bill  of  lading  number  on  the  bill 
of  lading  issued  by  the  agent  identified 
aph  (b)(2)(iii)(J)  of  this  section; 


(L)  Consignee  or  foreign  customer. 


(3)  Reports  from  a  manufacturer  of  a 
sugar  containing  product  shall  identify 
the  date  and  type  of  each  program 
transaction,  the  license  balance 
resulting  from  such  transaction,  and  the 
following  data,  as  appropriate: 

(i)  For  transfers: 

(A)  Quantity  of  program  stigar 
transferred  (pure  sugar,  dry  weight 
basis— cwt); 

(B)  Sugar  content  or  polarity; 

(C)  Commercial  weignt  (cwt); 

(D)  Notice  of  transfer  nimiber;  and 

(E)  Refiner's  license  nimiber. 
(ii)  For  exports: 

(A)  Quantity  exported  (pure  sugar,  dry 
weight  basis — lbs.); 

(B)  Percentage  sugar  contained  in  the 
sugar  containing  product; 

(C)  Commercial  weight  of  the 
exported  sugar  containing  product; 

(D)  Description  of  the  product; 

(E)  Port  of  export; 

(F)  Coimtry  of  destination: 

(G)  Export  carrier; 
(H)  Vessel  name; 

(I)  On-board  ocean-going  or  airway 
bill  of  lading  number,  or  where  exports 
are  to  Canada  or  Mexico  by  rail  or  truck, 
inland  bill  of  lading  number;  or  where 
exports  are  to  a  foreign  trade  zone,  U.S. 
Customs  Service  entry  number; 

(J)  Container  number,  where  the 
export  is  by  sea; 

(K)  Name  of  the  freight  forwarder  or 
non-vessel  operating  common  carrier; 

(L)  Bill  of  lading  number  on  the  bill 
of  lading  issued  by  the  agent  identified 
in  paragraph  (b)(3)(ii)(K)  of  this  section: 
and 

(M)  Consignee  or  foreign  customer. 

(4)  Reports  from  a  producer  of 
polyhytkic  alcohol  shall  identify  the 
date  and  type  of  each  program 
transaction;  the  license  balance 
resulting  from  such  transaction;  and  the 
following  data,  as  appropriate: 

(i)  For  transfers: 

(A)  Quantity  of  program  sugar 
transferred  (pure  sugar,  dry  weight 
basis— cwt); 

(B)  Sugar  content  or  polarity; 

(C)  Commercial  weight  (cwt): 

(D)  Notice  of  transfer  number;  and 

(E)  Refiner's  Ucense  name  and 
number. 

(ii)  For  use  in  the  production  of 
polyhydric  alcohol: 

(A)  Quantity  of  sugar  used  (pure 
sugar,  dry  weight  basis — lbs.); 

(B)  Percentage  sugar  contained  in  the 
polyhydric  alcohol  product; 

(C)  Quantity  of  product  produced 
(lbs.);  and 

(D)  description  of  the  polyhydric 
product. 

(c)  Licensees  have  an  affirmative  and 
continuing  duty  to  maintain  the 
accuracy  of  previously  certified  reports. 


Upon  discovery,  licensees  shall 
iinmediately  charge  back  erroneously 
claimed  credits  and  promptly  notify  the 
Licensing  Authority.  Charge  backs  shall 
be  as  of  the  date  of  the  erroneously 
claimed  credit 

§1S30.10a    Reccfde  and  dodmentsMoiL 

(a)  Obtaining  license  credit  requires 
that  a  licensee  obtain  and  maintain  in 
their  possession  the  following  records 
pertaining  to  a  pipgram  transaction  for 
thirty-six  (36)  months  from  the  date  of 
such  program  transaction; 

(1)  For  entries: 

(i)  The  U.S.  Customs  Service  entry 
form;  and 

(u)  The  laboratory  polarity  and  weight 
out-turn  tests  used  by  the  raw  sugar 
seller  and  the  refiner  to  adjust  for 
polarity. 

(2)  For  transfers:  a  notice  of  transfer. 

(3)  For  use  of  sugar  in  the  production 
of  polyhydric  alcohol:  company 
accounts  and  records  relating  to  the 
production  of  certain  polyhydric 
alcohol  and  the  use  of  sugar  in  sudi 
production,  including  the  sugar  content 
per  tmit  of  production  and  logs 
identifying  total  production. 

(4)  For  exports: 

(i)  Sales  invoice,  purchase  order,  or 
sales  contract  identifying  the  consignee 
or  foreign  purchaser;  and 

(ii)  on-board  ocean-going  or  airway 
bill  of  lading:  or  where  exports  are  to 
Canada  or  Mexico  by  rail  or  truck,  the 
inland  bill  of  lading  and  foreign  country 
entry  document;  or  where  exports  are  to 
a  foreign  trade  zone.  U.S.  Customs  entry 
form,  irhe  Licensing  Authority  will 
maintain  a  list  of  acceptable  Mexican  or 
Canadian  entry  documents. 

(b)  Refiners  shall  retain,  when 
feasible,  the  U.S.  Customs  Service  Form 
7512. 

(c)  The  licensee  shall,  upon  request, 
make  the  records  covered  by  this  section ' 
available  for  inspection  and  copying  by 
the  Licensing  Authority,  the 
Compliance  Review  Staff  of  the  Foreign 
Agricultural  Service,  USDA,  the  Office 
of  the  Inspector  General.  USDA,  or  the 
Department  of  Justice. 

)163ai10    EnloroementandpenaMss. 

(a)  The  Licensing  Authority  will 
impise  civil  penalties  for  late  reports, 
materially  incorrect  reports,  exceeding  a 
maximum  license  balance  limit,  or 
exceeding  an  applicable  time-frame.  The 
Licensing  Authority  may  also  revoke 
credits  granted  on  a  license. 

(b)  The  AdministiBtor  of  the  Foreign 
Agricultural  Service,  USDA,  may 
suspend  or  revoke  a  Ucense.  Suspension 
of  a  license  will  be  governed  by  7  CFR 
part  3017,  subpart  D  and  debarment  will 
be  governed  by  7  CFR  part  301 7,  subpart 
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C  Suspension  or  revocation  of  a  license 
will  apply  to  an  individual  human  being 
as  wall  as  the  corporation  or  other 
person  who  held  the  license,  such  that 
an  individual  may  not  simply  form  a 
new  corporation  or  partnership  and 
obtain  a  new  license. 

(c)  The  imposition  of  civil  penalties  is 
not  exclusive,  and  licensees  may  be 
liable  for  criminal  sanctions  in  \he  event 
that  criminal  statutes  are  violated. 

(d)  Reports  not  submitted  in  a  timely 
maimer  will  subject  the  licensee  to  dvil 
penalties.  The  dvil  penalties  for  reports 
submitted  after  the  proper  filing  date 
will  be: 

(1)  Fifty  (50)  dollars,  if  the  report  U 
submitted  within  the  first  month  after 
the  applicable  deadline;  and 

(2)  If  more  than  one  month  late,  an 
additional  fifty  (50)  dollars  for  each 
week  after  the  end  of  the  first  month. 

(e)  Reports  that  are  incorrect  subject 
the  licensee  to  dvil  penalties.  The  dvil 
penalty  for: 

(1)  Incorrect  reports,  where  the  error 
is  not  material,  Mdll  be  $50.00: 

(2)  The  first  materially  incorrect 
report  submitted  will  be  S300.00:  and 

(3)  Subsequent  materially  incomct 
reports,  wh«te  the  prior  materially 
incuneLt  submission  occurred  in  the 
last  12  months,  will  be  S500.00. 

(f)  Exceeding  license  limits  will 
subject  licensees  to  loss  of  credit  or  dvil 
penidties. 

(1)  Where  license  credits  are  greater 
than  license  charges  by  more  than  the 
maximimi  license  belance  limit, 
licensees  shall  forfeit  credit  in  excess  of 
the  mftirimiiTn  license  balance  limit. 

(2)  Where  license  charges  are  greater 
than  license  credits  by  more  than  the 
license  balance,  licensees  shall  pay  a 
dvil  penalty  of  IS  cents  per  pound. 

(g)  Not  crediting  a  license  against 
prior  charges  within  the  time  limits  set 
forth  in  $S  1S30.102  (c),  (d)  and  (f)  will 
subject  the  licensee  to  dvil  penalties  of 
IS  cants  per  pound. 


11830.111 

(s)  This  section  provides  for 
administrative  appeal  of  a 
determination  by  the  Licensing 
Authority  to  revoke  a  credit  on  a 
license,  or  impose  dvil  penalties.  The 
dedsion  on  such  appeal  shall  be  made 
by  the  Director,  Import  Polides  and 
Programs  Division,  Foreign  Agricultural 
Service  ("Director"),  or  his  or  her 
designee.  Appeals  for  suspension  and 
debarment  will  be  governed  by 
§3017.515  of  this  title. 

(b)  The  licensee  may  appeal  the 
Licensing  Authority's  determination  by 
filing  a  written  notice  of  appeal,  signed 
by  the  licensee  or  the  licensee's  agent, 
wdth  the  Director.  The  appeal  may  be 


filed  in  the  office  of  the  Diredor,  or  by 
mail  with  a  postmark  dated,  not  later 
than  30  days  after  the  date  of  the 
Licensing  Authority's  determination. 
The  licensee  should  submit  a  written 
argument  in  support  of  its  position  at 
the  time  it  files  its  appeal.  If  the  licensee 
does  not  make  a  timely  appeal,  any 
license  credit  revocation,  dvil  penalty, 
or  other  proposed  administrative 
determination  will  take  effed  in 
accordance  with  the  Licensing 
Authority's  determination.  If  the 
licensee  seeks  an  informal  hearing,  it 
shall  BO  request  in  its  notice  of  appeal. 
The  licensee  may  request  that  the 
informal  hearing  be  scheduled  within 
30  days  of  the  filing  date  of  its  notice 
of  appeal. 

(c)(1)  Ordinarily,  informal  hearings 
will  be  held  only  at  the  request  of  the 
licensee.  If  no  informal  hearing  is 
requested,  the  Diredor  will  make  his  or 
her  determination  on  the  basis  of  the 
written  submission  and  any  other 
available  information.  The  hearing  shall 
be  held  at  the  place  and  time 
determined  by  the  Director,  except  that 
it  shall  be  held  within  30  days  of  the 
filing  date  of  the  notice  of  appeal  if  the 
licensee  so  requests. 

(2)  Hearings  will  be  conducted  by  the 
Diredor  in  a  manner  Bs  informal  as 
practicable,  consistent  with  the 
principles  of  fundamental  himess. 

(3)  'The  Uoensee  may  be  represented 
by  counsel. 

(4)  The  licensee  shall  have  a  full 
opportunity  to  present  any  relevant 
evidence,  documentary  or  testimonial, 
and  to  make  arguments  in  support  of  its 
position.  The  Diredor  may  permit  other 
individuals  to  present  evidence  at  the 
hearing,  and  the  licensee  shall  have  an 
opportunitv  to  question  those  witnesses. 

(5)  A  veroatim  transcript  of  the 
hearing  may  be  made  at  the  direction  of 
the  Director,  or  at  the  request  of  the 
licensee.  If  the  licensee  requests  a 
transcript  be  made,  it  shall  be 
responsible  for  arranging  for  a 
professional  reporter  and  shall  pay  all 
attendant  expenses. 

(d)  The  Director  shall  make  (he 
determination  on  appeal,  and  may 
affirm,  reverse,  modify  or  remand  the 
Licensing  Authority's  determination. 
The  Diredor  shall  notify  the  licensee  in 
writing  of  the  determination  on  appeal 
and  of  the  basis  thereof.  The 
determination  on  appeal  exhausts  the 
licensee's  administrative  remedies. 


f1S30.112 

(a)  Upon  written  application  of  the 
licensee  or  at  the  discretion  of  the 
Licensing  Authority  and  for  good  cause, 
the  Licensing  Authority  may  extend  the 
period  for  transfer  or  export,  may 


temporarily  increase  the  maximum 
license  balanoe  limit,  may  extend  the 
period  for  submitting  regularly 
scheduled  reports  and  certifications,  or 
may  temporarily  waive  or  modify  any 
other  requirement  imposed  by  this  part 
if  the  Licensing  Authority  determines 
that  such  a  waiver  will  not  undermine 
the  purpose  of  the  relevant  program  or 
adversely  affect  domestic  sugar  policy 
objectives.  The  Licensing  Authority  may 
spedfy  additional  requirements  or 
procedures  in  place  of  the  requirements 
or  procedures  waived  or  modified. 

(b)  Waivers  of  dvil  penalties  will  be 
disfavored  and  only  issued  imder 
extraordinary  circumstances. 

|1S3ai13    Paperwork  neducHon  Act 
aaelQiMd  ntiniber. 

Licensees  are  not  required  to  respond 
to  requests  for  information  tmless  the 
form  for  collecting  information  displays 
a  currently  valid  Office  of  Management 
and  Budget  control  number.  The  Office 
of  Management  and  Budget  has 
approved  the  information  collection 
requirements  contained  in  this  part  in 
accordance  with  44  U.S.C  chapter  35 
and  OMB  number  0551-0015  has  been 
assigned  and  will  expire  August  31, 
1997. 

Signed  at  WaiUngtoo,  DC  CO  July  17, 1986. 
TiaMlhy  I.  GaMn. 

Acting  A  dministrator,  Fonign  AgricuhuraJ 
Service. 

(FK  Doc  96-19521  Filed  S-S-9B:  S:45  am] 
muMn  coot  nn-n-r 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRParT3S7 
BIN  3C«4  *BW 

Datamtlnaflon  of  EooneinlcaHy 
DaprMaad  R*giona 

AQBtCV:  Federal  Deposit  Insurance 
Corporation  (FDiC). 
ACnON:  Proposed  rule  and  withdrawal 
of  proposed  rule. 

SUIMART:  As  part  of  the  FDIC's 
systematic  review  of  its  regulations 
under  section  303(a)  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Ad  of  1994 
(CDRI),  the  FDIC  is  amending  its 
regulation  on  economically  depressed 
regions  to  refled  changes  in  the 
maricetplace,  update  and  streamline  the 
regulation,  improve  effidency.  and 
reduce  unnecessary  costs.  The  FDIC  also 
is  withdrawing  a  previous  proposed 
amendment  to  the  regulation  which  was 
published  December  IS,  1992. 
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The  FDIC  is  required  by  statute  to 
consider  proposals  for  dired  finandal 
assistance  by  Savings  Assodation 
Insurance  Fund  (SAIF)  membere  having 
offices  located  in  an  economically 
depressed  region  and  meeting  certain 
other  spedfied  criteria,  before  grounds 
exist  for  the  appointment  of  a 
conservator  or  receiver  for  the 
institution.  The  FDIC  is  proposing  to 
amend  this  regulation,  which  designates 
certain  economically  depressed  regions, 
by  adding  guidance  to  enable  applicants 
to  evaluate  their  situations  before 
formally  applying  for  assistance.  Rather 
than  periodicidly  designating  spedfic 
regions  in  light  of  current  economic 
conditions,  the  proposed  rule  provides 
the  criteria  that  the  FDIC  will  use  to 
determine  which  regions  are 
economically  depressed. 
DATES:  Comments  must  be  received  by 
Odober  7, 1996. 

AIXMESSES:  Send  comments  to  Jerry  L. 
Langley,  Executive  Secretary,  FDIC,  550 
17th  Street,  N.W..  Washington,  DC 
20429.  Comments  may  be  hand- 
delivered  to  room  F-tOO,  1776  F  Street, 
N.W.,  Washington,  DC  20429,  on 
business  days  between  8:30  a.in.  and 
5:00  p.m.:  or  sent  by  liacsimile:  (202) 
898-3838;  or  by  Internet: 
COMMENTSeFDIC.GOV.  Comments 
may  be  inspected  and  photocopied  in 
the  FDIC  Public  Information  Center, 
room  100, 801 17th  Street,  N.W., 
Washington,  DC  20429,  between  9:00 
a.m.  and  5:00  p.m.  on  business  days. 
FOR  niRnCR  IHFOnMATKW  CONTACT: 
James  L.  Freund.  Chief,  Economic 
Analysis  Section,  Division  of  Research 
and  Statistics,  (202)  898-3960.  FDIC, 
550  17th  Street,  N.W.,  Washington.  DC 
20429;  Michael  Phillips,  Counsel,  Legal 
Division,  (202)  898-3581,  FDIC,  550 
17th  Street.  N.W.,  Washington,  DC 
20429;  or  Sandra  Comenetz.  Counsel. 
Legal  Division.  (202)  898-3582,  FDIC, 
550  17th  Street,  N.W.,  Washington,  DC 
20429. 

SUPPLEMENTARY  MFOMMTKM: 

Paperwork  Redaction  Act 

The  proposed  rule  does  not  require 
any  collections  of  paperwork  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Ad  (44  U.S.C  3501  et  seq.). 
Accordingly,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Rignlatory  FlexibUity  Act 

Pursuant  to  section  60S(b)  of  the 
R^ulatory  Flexibility  Ad  (5  U.S.C  601 
et  $eq.),  it  is  certified  that  the  proposed 
nile  will  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities.  The  rule  per 


se  does  not  impose  regulatory 
compliance  requirements  on  depository 
institutions  of  any  size  beyond  Usat 
imposed  by  the  underlying  statute. 
Moreover,  no  institutions  have  filed 
assistance  proposals  since  1990  when 
the  rule  was  first  promulgated. 

Diacaarion 

The  FDIC  is  conducting  a  systematic 
review  of  its  regulations  and  written 
poUdes.  Section  303(a)  of  the  CORI  (12 
U.S.C.  48n3(a))  requires  each  federal 
banking  agency  to  streamline  and 
modify  its  regulations  and  written 
polides  in  order  to  improve  effidency, 
reduce  unnecessary  costs,  and  eliminate 
unwarranted  constraints  on  credit 
availability.  Section  303(a)  also  requires 
each  federal  banking  agency  to  remove 
inconsistendes  and  outmoded  and 
duplicative  requirements  from  its 
regulations  and  written  polides. 

As  part  of  this  review,  the  FDIC  has 
determined  that  part  357  of  its  rules  and 
regulations  (12  CFR  part  357)  shoidd  be 
amended  to  minimize  the  cost  of 
implementing  the  regidation,  make  it 
more  flexible  regarding  market 
standards,  and  give  institutions  more 
opportunify  to  estabUsh  that  they  are 
located  in  an  economically  depressed 
regon. 

The  FDIC  has  aulhorify  under  section 
13(c)  of  the  Federal  Deposit  Insurance 
Ad  (FDI  Act)  (12  U.S.C.  1823(c))  to 
provide  finandal  assistance  to  prevent 
the  default  of  an  insured  depository 
institution.  Under  section  13(k)(5)  of  the 
FDI  Ad  (12  U.S.C.  1823(k)(5)),  the  FDIC 
must  consider  proposals  for  eligible 
SAIF  member  institutions  to  receive 
assistance  pursuant  to  section  13(c) 
before  grounds  exist  for  the 
appointment  of  a  conservator  or  receiver 
for  the  institution.  Section  13(k)(S) 
establishes  nine  criteria  for  such 
eligibility.  One  of  the  criteria  is  that  an 
institution's  offices  must  be  located  in 
an  economically  depressed  region.  In 
addition,  for  purposes  of  assistance 
proposals  under  section  13(k)(S),  SAIF 
member  applicants  must  separately 
meet  the  criteria  set  by  the  FDIC  for 
purposes  of  section  13(c)  assistance. 
However,  assistance  proposals  with 
resped  to  SAIF  member  institutions 
under  section  13(k)(5)  that  do  not  meet 
all  nine  of  the  criteria  set  forth  in  that 
section  may  nevertheless  be  submitted 
to  the  FDIC  for  consideration  under 
section  13(c).  Thus,  institutions  whose 
offices  are  not  located  in  an 
economically  depressed  region  tmder 
section  13(k)(5)  are  not  precluded  firom 
proposing  and  receiving  open 
institution  assistance. 

llie  term  "economically  depressed 
region"  is  defined  in  section  13(k)(S)(c) 


to  mean  any  geographical  region  which 
the  (FDICl  determines  by  regulation  to 
be  a  region  within  which  real  estate 
values  have  suffered  serious  decline  due 
to  severe  economic  conditions,  such  as 
a  decline  in  energy  or  agricultural 
values  or  prices. 

On  September  17, 1990,  the  FDIC 
issued  a  final  rule  (55  FR  38043) 
codified  at  12  CFR  357.1,  which 
determined  that  certain  geographical 
regions  were  economically  depressed 
regions  for  purposes  of  section  13(k)(5) 
of  the  FDI  Ad.  In  determining  which 
regions  were  economically  depressed, 
the  FDIC  considered  the  following 
hdors:  (1)  The  ratio  of  poor  quality  real 
estate  assets  to  total  assets  in  the 
portfolios  of  BIF  members;  (2)  the  ratio 
of  poor  quality  real  estate  assets  to  total 
assets  in  the  portfolios  of  SAIF 
membera;  and  (3)  unemployment 
figures.  The  statewide  percentages  of 
impaired  real  estate  assets  for  BIF  and 
SAIF  members  and  unemployment  rates 
were  analyzed  with  reference  to 
national  levels.  These  factore  are  subject 
to  periodic  review  and  appUcation  by 
the  FDIC  in  light  of  changing  economic 
conditions. 

The  FDIC's  final  rule  designated  eight 
individual  states  as  economically 
depressed  regions  for  purposes  of 
section  13(k)(5)  of  the  FDI  Ad.  Tliey 
were:  Alaska,  Arizona,  Arkansas, 
Colorado,  Louisiana.  New  Mexico. 
Oklahoma,  and  Texas. 

Two  years  later,  having  reexamined 
real  estate  and  employment  conditions 
based  on  the  most  recent  information, 
the  FDIC  determined  that  the  eight 
states  previously  designated  as 
economically  depressed  regions  should 
no  longer  receive  that  designation.  The 
FDIC  conduded  that  the  following  nine 
states  and  the  Distrid  of  Columbia 
should  be  classified  as  economically 
depressed  regions:  California, 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York, 
Rhode  Island,  and  Vermont.  In 
December  1992.  the  FDIC  published  this 
list  of  states  in  a  proposed  rule  (57  FR 
60140,  December  18. 1992).  The  FDIC 
had  considered,  as  before,  the  ratio  of 
poor  quality  real  estate  assets  to  total 
assets  in  the  portfolios  of  BIF  and  SAIF 
membera.  and  the  labor  market 
situation.  The  FDIC  considered  both  the 
overall  unemployment  rate  and  non- 
farm  emptoymect  growth  trends. 

The  December  1992  proposed  rule 
was  never  adopted,  and  will  be 
withdrawn  pursuant  to  an  FDIC  policy 
statement  which  provides  that  any 
proposed  rule  that  has  not  been  the 
subjed  of  final  Board  action  within  nine 
months  generally  should  be  withdrawn. 
Statement  of  Policy  on  Development 
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and  Review  of  FDIC  Rules  and 
Regulations,  49  FR  7288  (Feb.  28. 1984). 

Rather  than  periodically  revisiting  the 
criteria  used  to  identify  regions  for 
designation  as  economically  depressed 
regions,  and  listing  regions  so 
dmignated.  the  FDIC  is  proposing  to 
revise  part  357  to  provide  guidance  to 
enable  applicants  to  evaluate  their 
situations  before  formally  applying  for 
assistance.  The  proposed  rule  provides 
the  criteria  the  FDIC  will  use  to 
determine  which  regions  are 
economically  depressed.  Adoption  of 
the  rule  would  mean  that  the  FDIC  will 
no  longer  periodically  designate  specific 
regions  in  light  of  current  economic 
conditions. 

Under  the  proposed  rule,  for  the 
purpose  of  determining  economically 
depressed  areas,  the  FDIC  generally  will 
consider  states  as  the  defined 
geographical  unit.  The  FDIC  will 
determine  whether  an  institution 
qualifies  as  being  located  in  an 
economically  depressed  region  on  a 
case-by<ase  basis.  That  determination 
will  be  based  on  four  criteria:  (1)  high 
unemployment  rates:  (2)  declines  in 
non-farm  employment;  (3)  high  levels  of 
problem  real  estate  assets  at  insured 
depository  institutions:  and  (4)  where  a 
sufficient  number  of  observations  are 
reported,  evidence  indicating  declining 
real  estate  values  from  the  FDIC's 
Survey  of  Real  Estate  Trends.  All  data 
used  will  be  from  statistical  sources 
available  to  the  public.  A  list  of  these 
data  sources  is  provided  in  the  attached 
Appendix.  Because  there  are  significant 
industrial  and  labor  market  structural 
diSerences  across  areas  of  the  United 
States,  national  or  state  benchmarks  are 
not  provided  with  respect  to  each  of  the 
aforementioned  four  criteria.  This 
enables  the  FDIC  to  more  accurately 
determine  whether  a  region  is  depressed 
based  on  specific  criteria  relevant  to  an 
Institution's  market  area  at  any  time.  For 
example,  the  EDIC  will  consider 
relevant  information  provided  by 
institutions  on  local  real  estate  prices 
and  on  the  institution's  market  area, 
whether  limited  to  a  part  of  a  state  or 
covering  more  than  one  state. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  withdraws  the  proposed 
rule  published  at  57  FR  60140. 
December.  18. 1992. 

List  ofSiibfKti  in  12  Cnt  Part  357 

Bank  deposit  insurance.  Grant 
programs— housing  and  conimimity 
development.  Savings  associations. 

For  the  reasons  set  forth  in  the 
preamble,  part  357  of  chapter  HI  of  title 
12  of  the  Q>de  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  3S7— OETERMMATION  OF 
ECONOMCAUY  DEPRESSED 
REQIONS 

1.  Tlie  authority  citation  for  part  357 
is  revised  to  read  as  follows: 


':  12  U.S.C  1819,  t823(k)(S). 

2.  Section  3S7.1  is  amended  by 
revising  paragraph  (b)  to  reed  as  follows: 

I3S7.1    Economically  depieaaed  reglona. 

•        *        •        •        • 

(b)  Economically  depressed  regions. 
(1)  For  the  purpose  of  determining 
economically  depressed  areas,  the  FDIC 
in  general  shall  consider  states  as  the 
denned  geographical  unit.  The  FDIC 
shall  determine  whether  an  institution 
qualifies  as  being  located  in  an 
economically  depressed  area  on  a  case- 
by-case  basis.  That  determination  will 
be  baaed  on  four  criteria: 
(i)  High  unemployment  rates: 
(U)  Significant  declines  in  non-farm 
employment: 

(iii)  High  delinquency  rates  of  real 
estate  assets  at  insured  depository 
institutions:  and 

(iv)  Where  a  sufficient  number  of 
observations  are  reported,  evidence 
indicating  declining  real  estate  values 
from  the  FDIC's  Survey  of  Real  Estate 
Trends. 

(2)  All  data  sources  used  are  in  the 
public  record.  The  appendix  to  this  pari 
contains  a  list  of  such  data  sources.  In 
addition,  the  FDIC  will  consider 
relevant  information  provided  by 
institutions  on  local  teal  estate  prices 
and  on  the  institution's  market  area, 
whether  limited  to  a  part  of  a  state  or 
covering  more  than  one  state. 

3.  Appendix  A  to  part  357  is  added 
to  read  as  follows: 

Appendix  A  to  Part  357 — Data  Soarcee 
Used  by  the  FDIC  To  Determine 
"Ecoaomically  Depressed  Regions" 

1.  Non-fann  etnployment  and 
unemployment  rates.  U.S.  Deparlmeat  of 
Latxir,  Buiflau  of  Labor  Statistics. 
"Employment  and  Earnings,"  Table  B.7, 
Employees  OD  NoD-Farm  PByrolls  by  State 
and  Major  Industry:  "Labor  Fore*  Status  by 
SUte. "  Table  C.2.  Washington,  DC  (monthly). 

2.  Problem  real  estate  assets  (noncurrent 
teal  estate  loans  and  leases  plus  other  real 
estate  owned).  Federal  Financial  Institutions 
Examination  Council,  "FFIEC  Call  Report." 
Washington,  DC  (quarterly). 

3.  Regional  real  estate  values.  Padaxal 
Deposit  Insurance  CofpotatioD.  "Survey  of 
Real  Estate  Trends."  Washington.  DC 
(quarterly). 

By  order  of  the  Board  of  Diracton. 
Dated  at  WashlaglDn.  DC.  thia  latb  day  of 
July  1996. 


Federal  Depoeit  Insiirance  Corpoxation. 

fany  L.  Langky, 

Executive  Secrvtoiy. 

(FR  Etoc  96-19810  Filed  8-5-96: 8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

FadanH  Aviabon  AdmlnMrattoii 

14CFRPart3S 

[DockM  No.  as-NM-ia-Aiq 

Rm212IMUM 

Airwofthinaaa  DtractlvM;  Boaing 
MocM  757  Sanaa  Alrpianaa 

AGENCY:  Federal  Aviation 
Administration.  IXDT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  doctmient  proposes  the 
adoption  of  a  new  airworthiness 
dlTKtive  (AD)  that  is  applicable  to  all 
Boeing  Model  757  series  airplanes.  This 
proposal  would  require  the  replacement 
of  certain  discrepant  ram  air  turbine 
(RAT)  deployment  actuator  assemblies 
with  units  that  have  been  modified  and 
shipped  in  a  specific  fashion  prior  to 
installation.  This  proposal  is  prompted 
by  reports  that  the  RAT  deployment 
actuators  have  failed  to  deploy  upon 
conunand,  due  to  interference  in  the 
actuator  locking  mechanism,  which  was 
caused  by  damage  incurred  during 
shipping  of  the  actuator  assembly.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  the  RAT  is 
deployed  when  commanded  to  do  so. 
Failure  of  the  RAT  to  deploy, 
specifically  during  a  dual  engine  failure, 
would  result  in  loss  of  hydraulic  power, 
which  would  adversely  affect  the 
continued  safe  flight  and  landing  of  the 
airplane. 

DATES:  Conunents  must  be  received  by 
September  16, 1996. 
A0ORES8ES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
12-AD.  1601  Lind  Avenue.  SW.. 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
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Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Rsnton,  Washington. 
FOn  FUfmCR  INFOMIATION  CONTACT: 
Sheila  Kixkwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  telephone  (206)  227-2675; 
fax  (206)  227-1181. 

SUPPLEMENTARY  mFOniATKM: 
Commenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identUy  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  RiUes 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comiments  to 
Docket  Number  96-NM-12-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATalhbiUty  orNPRMa  « 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
g6-NM-12-AO,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Diacnaaioii 

During  maintenance  tests  on  in- 
service  Boeing  Model  757  series 
airplanes,  two  ram  air  turbine  (RAT) 
deployment  actuators  failed  to  deploy 
upon  command.  Additionally,  during 
functional  testing  of  airplanes  in 
production,  sevoal  actuattws  failed  to 
deploy  when  commanded  to  do  so. 
Investigation  revealed  that  the  lock  pins 
and  the  piston  head  of  the  aAuator  unit 
were  dennmed  at  the  point  where  the 


two  come  into  contact  with  each  other. 
The  failure  of  the  actuator  to  deploy  was 
traced  to  the  lock  pins,  which  were 
peened  at  the  ends,  causing  them  to 
drag  against  the  traveling  cylinder  and 
the  piston  head  (lock  rod),  and 
prohibiting  the  movement  of  the  lock 
rod. 

The  damage  to  the  lock  pins 
apparently  occurred  fitmi  impact  loads 
on  the  rod  or  head  end  of  the  actuator 
during  shipping.  Since  the  actuator  is 
shipped  in  &e  extended  position,  the 
lock^  mechanism  is  susceptible  to 
damage  bom  dropping  or  bom  other 
types  of  improper  handling.  This  was 
confirmed  by  laboratory  testing. 

Additionally,  a  tolerance  study 
showed  that,  under  adverse  conditiozu, 
the  latch  subassembly  has  the  potential 
to  interfere  with  the  fixed  end  cap 
assembly.  This  situation  can  cause 
unlocking  abnormalities. 

Failure  of  the  RAT  to  deploy  upon 
command,  specifically  during  a  dual 
engine  foilure,  could  result  in  loss  of 
hydraulic  power.  This  condition,  if  not 
corrected,  would  adversely  afiiact  the 
continued  safe  flight  and  landing  of  the 
airplane. 

ExpUnatioa  of  Reiarant  Service 
Infimnation 

The  FAA  has  reviewed  and  approved 
Arkwin  Industries  Service  Bulletin 
1211233-29-21-3.  Revision  2,  dated 
)une  17. 1994.  (Aijnvin  Industries.  Inc.. 
is  the  manufacturer  of  the  subject  RAT 
deployment  actuator  assemblies.)  This 
service  bulletin  describes  procedures  for 
conducting  a  check  to  identify 
discrepant  actuator  assemblies.  If  a 
discrepant  assembly  is  found,  the 
service  bulletin  provides  prooedutes  for 
removal,  repair,  and  reidentification  of 
it.  The  service  bulletin  recommends  that 
the  repair  and  reidentification  of  the 
discrepant  assemblies  be  performed  by 
Arkwin  Industries,  siiue  specialized 
equipment  is  needed  to  puform  the 
work. 

The  FAA  also  has  reviewed  and 
approved  Arkwin  Industries  Service 
Bulletin  1211233-29-21-4.  Revision  2, 
dated  June  17,  1994.  This  service 
bulletin  descrilies  procedures  for  proper 
identification  of  the  necessary  reusable 
shipping  container  and  shipping  sleeve 
assembly  that  should  be  used  when 
transporting  or  shipping  the  RAT 
deployment  actuator  assembly.  Use  of 
this  container  and  sleeve  will  prevent 
damage  to  the  actuators  diuing 
shipping. 

Explanation  of  the  KaquiremeBis  of  the 
Propoaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  products  of  this  s 
type  design,  the  proposed  AD  would 
require  the  replacement  of  discrepant 
RAT  deployment  actuator  assemblies 
with  units  that  have  been  modified 
(repaired  and  reidentified)  and  shipped 
in  a  specific  fashion  prior  to 
installation.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Cost  Impact 

There  are  approximately  631  Boeing 
Model  757  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet 
The  FAA  estimates  that  389  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  avenge  labor  rate 
is  S60  per  work  hour.  Required  parts 
would  cost' approximately  S4.832  per 
airplane.  [If  the  unit  is  under  warranty, 
the  requited  pans  would  be  provided  by 
the  actuator  manufacturer  at  no  cost  to 
the  operator.)  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,973,008. 
or  $5,072  per  airplane. 

"The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  However,  the 
FAA  has  been  advised  that  the  proposed 
requirements  of  this  AD  already  have 
been  accomplished  on  approximately  13 
airplanes  of  U.S.  registry.  Therefore,  the 
future  cost  impact  of  this  proposed  AD 
on  U.S.  operatore  would  be  $1,907,072. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "sig^ficant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  sul)stantial  numl>er  of  small  entities 
tmdar  the  criteria  of  the  Regulatory 
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Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  fat  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A0CMCSSE8. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transpoitatiim.  Aircraft.  Aviation 

safety.  Saiety. 

The  Proposed  AnwrnHmwit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTTVES 

1.  The  authority  dtation  far  part  39 
continues  to  read  as  follows: 
Afltkaritr  40  U.S.C  I06(g}.  40113. 44701. 

|3e.13   [Amandad) 

2-  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
nnelng  Docket  90-NM-12-AO. 

Applicability:  Model  757  nriea  airplanes; 
aqulj^ted  with  ram  air  turfoina  (RAT) 
d^UoyineDt  actuators  having  Boeing  part 
nunit)«r(P/N)  1211233-04  (Ark¥rinP/N 
1211233-004)  or  Boeing  P/N  S271N102-5 
(Arkwin  P/N  1211233-005),  tDd.aerial 
Domber  00001  and  subsequent;  certificated  in 
any  catogory. 

Nola  1:  This  AO  appliea  to  each  aiiplana 
identified  in  the  preceding  applicability 
provision,  legardleea  of  wheUiar  it  has  been 
otherwiie  modified,  altered,  or  repaired  in 
tba  area  subject  to  tlie  requirsmenta  of  thia 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  lo  that  the  performance 
of  the  requirements  of  this  AD  Is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eflect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoeed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  failure  of  the  RAT  to  deploy 
when  commanded  to  do  so.  accranplish  the 
following: 

(a)  For  airplanes  equipped  with  a  ram  air 
turbine  (RAT)  deployment  actuator.  Wving 
serial  Dumber  OOOOi  through  00631 . 
inclusive,  and  without  a  suffix  letter  "B": 
WithiD  30  months  after  the  efiective  date  of 
this  AD,  remove  the  RAT  deployment 
actuator  and  replace  it  w:*h  en  actuator  that 
meets  the  conditions  ipeuUicd  in  paragraphs 
[a]{1)  and  (aH2)  of  this  AD: 


(1)  The  actuator  has  been  modified 
(repaired  and  nidantified)  in  accordance 
with  Ai^win  Industries  Service  Bulletin 
1211233-19-21-3,  Revision  2,  dated  June  17. 
19M;and 

Note  2:  Arkwin  Industries  Service  Bulletin 
1211233-19-21-3,  Revision  2.  dated  June  17. 
1994.  lecommends  that  the  actuator  unit  be 
returned  to  Arlcwin  Industries  for  repair, 
since  specialized  equipment  is  needed  to 
perform  the  rework  of  the  unit. 

(2)  Prior  to  installation,  the  modified 
replacement  actuator  was  shipped  [i.e.,  to  the 
place  where  Installation  is  accomplished)  in 
accordance  with  Arkwin  Industries  Service 
Bulletin  1211233-29-21-4,  Revision  2,  dated 
hue  17, 1994. 

NolB  3:  Shipping  records  or  tags  may  be 
reviewed  to  detennine  whether  the  actuator 
was  shipped  la  accordance  with  Arkwin 
bxduatries  Service  Bulletin  1211233-29-1-4, 
Revision  2. 

NolB  4:  Arkwin  Industries  Service  Bulletin 
1211233-29-21-4,  Revision  2,  dated  June  17, 
1994,  provides  procedures  for  proper 
identification  of  the  necessary  reusable 
shipping  container  and  shipping  aleeve 
assembly  that  is  to  be  used  when  transporting 
or  shipping  the  RAT  deployment  actuator 
asaemDly.  Use  of  this  container  and  sleeve 
will  prevent  damage  to  the  assembly  during 
shipphig. 

(b)  For  airplanes  equipped  with  a  RAT 
deployment  actuator,  having  serial  number 
00632  and  subsequent,  whidi,  prior  to 
installation,  was  shipped  in  the  extended 
position  and  not  in  accordance  with  Arkwin 
Industries  Service  Bulletin  1211233-29-21- 
4.  Revision  2,  dated  June  17, 1994:  Within  30 
months  after  the  effective  date  of  this  AD, 
remove  that  RAT  deployment  actuator  and 
replace  It  with  an  actiistor  that  meets  the 
conditions  specified  in  paragraphs  [b)(l)  and 
(bK2]  of  this  AD: 

(1)  The  actuator  has  been  modified 
(repaired  and  reidentified)  in  accordance 
with  Arkwin  hidustries  Service  Bulletin 
1211233-19-21-3,  Revision  2,  dated  June  17, 
1994;  or  the  actuator  is  a  new  actuator  from 
Arkwin  industries.  Inc.;  and 

(2)  Prior  to  installation,  the  actuator  was 
shipped  (i.e.,  to  the  place  where  installation 
is  accomplished)  in  accordance  with  Arkwin 
Industries  Service  Bulletin  1211233-29-21- 
4,  Revisioo  2,  dated  June  17, 1994. 

(c)  As  of  a  date  30  months  after  the 
effective  date  of  this  AD,  no  person  shall 
install  on  any  airplane  a  RAT  deployment 
actuator  assembly.  Boeing  P/N  1 21 1233-04 
(Arkwin  P/N  1211233-004)  or  Boeing  P/N 
S271N102-5  (Arkwin  P/N  1211233-005), 
serial  number  00001  and  subsequent;  unless 
the  conditions  specified  in  both  paragraphs 
(c)(1)  and  (c)(2)  of  this  AD  apply: 

(1)  The  actuator  assembly  has  been 
modified  (repaired  and  reidentified)  in 
accordance  with  Arkwin  Industries  Service 
Bulletin  1211233-19-21-3,  Revision  2,  dated 
June  17. 1994;  or  the  actuator  is  replaced 
with  a  new  actuator  fitun  Arkwin  Industries, 
Incr.  and 

(2)  Prior  to  installation,  the  actuator  was 
shipped  (i.e..  to  the  place  wh««  installation 
is  accomplished)  in  accordance  with  Aricwin 
hidustries  Service  BuUethi  1211233-29-21- 
4.  Revision  2,  dated  June  17, 1994. 


(d)  An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  lo  the  Manager.  Seattle  AGO. 

Note  9:  Information  concerning  the 
Bxlateoce  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACQ. 

(a)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
<Aihe  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  30. 
1996. 


DarreUM.1 

Acting  Manager.  Transport  Airplane 
Dinctorate.  Aircraft  Certification  Service. 
(FR  Doc  96-19B93  Filed  6-5-M:  8:45  am] 
miMta  coot  4eio-is-u 


DEPARTMENT  OF  TRANSPOFTTATION 

FMtoral  Avtollon  AdnilntotfMlon 

14CFRPart30 

(Doctot  No.  Se-NM-142-AOl 

PUtntO-AAM 

AlrwoclMiMSS  DIractIv**;  Fokkar 
Mo<M  F27  Mark  100, 200, 300. 400, 600. 
600,  and  700  S«rtM  Alrptenae 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  propoeed  rulemaking 
(NFRM). 

SUMMARY:  This  doctiment  proposes  the 
adoption  of  a  new  airworthiness 
diroctlve  (AD)  that  is  applicable  to  all 
Fokker  Uodel  F27  Mark  100,  200.  300, 
400.  500,  600,  and  700  series  airplanes. 
This  proposal  would  require  repetitive 
x-ray  inspections  to  delect  cracks  in 
stringers  4  through  7  of  the  lower  sUn 
of  the  wings,  and  modification  or  repair, 
if  necessary.  The  proposed  AD  also 
would  require  modification  of  the 
stringers  of  the  lower  skin  of  the  wings, 
whidi  would  terminate  the  repetitive 
inspections.  This  proposal  is  pix)mpted 
by  reports  of  fatigue  cracking  found  in 
stringers  4  through  7  of  the  lower  skin 
of  the  wings.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  such  fatigue  cracking,  which 
could  result  in  reduced  structural 
integrity  of  the  wings. 
DATES:  Comments  must  be  received  by 
September  16, 1996. 
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:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
142-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  96055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  throiigb  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Ins..  1199  North 
Fairbx  Street,  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Traiisport  Airplane  EHrectorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056:  telephone 
(2061  227-1721;  fax  (206)  227-1149. 

SUPPLBIENTARY  MFORMATION: 
Commenls  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propowd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  legulatoiy,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  vrill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  hy 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-142-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter, 

AvaUability  of  I4PKMs 

Any  person  may  obtain  acopyofthis 
NPRM  by  submittiiig  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-142-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Piinmion 

The  Rijksluchtvaaitdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  Fokker  Model  F27  Mark  100, 200, 
300,  400,  500,  600,  and  700  series 
airplanes.  The  RLD  advises  that  it  has 
received  reports' indicating  that,  during 
modification  of  the  upper  wing  skin  at 
stringers  4  through  7  (required  by  AO 
94-26-08,  amendment  39-9103  (60  FR 
332,  January  4, 1995)),  cracking  was 
found  in  certain  stringers  of  the  lower 
skin  of  the  wing.  Investigation  revealed 
that  such  cracking,  whic£  started  at  the 
rivet  holes  of  the  rib-to-stringer 
connections,  was  caused  by  fatigue- 
related  stress.  This  condition,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  reduced 
structural  integrity  of  the  wings. 

Explanatioa  of  Retevant  Service 
Infonnatioii 

'  Fokker  has  issued  Service  Bulletin 
F27/57-70,  dated  May  17. 1993,  which 
describes  the  following  procedures: 

1.  Performing  repetitive  x-ray 
inspections  to  detect  cracks  in  stringers 
4  through  7,  inclusive,  at  certain  wing 
stations  of  the  lower  skin  of  the  wings; 

2.  Modifying  stringers  4  through  7, 
inclusive,  at  certain  wing  stations  of  the 
lower  skin  of  the  wings,  which 
eliminates  the  need  for  the  repetitive 
inspections;  this  modification  will 
minimize  the  possibility  of  cracks 
developing  in  the  subject  area  of  the 
stringers  of  the  lower  skin  of  the  wings; 

3.  Temporarily  repairing  the  cracked 
stringer  tmtil  the  modification  is 
accomplished. 

In  addition,  the  service  bulletin 
permits  further  flight,  under  certain 
conditions,  with  stringers  that  are 
cracked  within  certain  limits. 

The  RLO  classified  this  service 
bulletin  as  mandatory  and  issued  Dutch 
airworthiness  directive  BLA  93-094  (A), 
dated  July  16, 1993,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplane*  in  the  Netherlands. 

FAA'a  Condiuiaiu 

This  airplane  model  is  mamifoctured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RU)  has 


kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

ExpUnaUoo  orKaqaireiiMBls  of 
Propoeed  Kale 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  repetitive  x-ray  inspections  to 
detect  cracks  of  stringare  4  through  7, 
inclusive,  at  certain  wing  stations  of  the 
lower  skin  of  the  wings;  and 
modification  or  repair,  if  necessary.  The 
proposed  AD  also  would  require 
modification  of  certain  stringers  of  the 
lower  skin  of  the  wings,  which  would 
constitute  terminating  action  for  the 
repetitive  inspection  requirements.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Difiermca  Between  the  Propoaad  Eule 
and  the  Relevant  Service  Infonnatioa 

Operators  should  note  that,  unlike  the 
procedures  described  in  the  referenced 
service  bulletin,  this  proposed  AD 
would  not  permit  further  (light  with 
cracking  detected  in  the  stringers.  The 
FAA  has  determined  that,  due  to  the 
safety  implications  and  consequences  . 
associated  with  such  cracking,  the 
subject  stringers  that  are  found  to  be 
cracked  must  be  repaired,  and  these 
stringers  connections  eventually  must 
be  modified.  This  repair  and 
modification  (in  accordance  with 
Fokker  Service  Bulletin  F27/57-70, 
dated  May  17, 1993)  will  ensiue  the 
structural  integrity  of  the  subject  an  of 
thawing. 

Cntlmpw:! 

The  FAA  estimates  that  34  Fokkar 
Model  F27  Mark  100. 200,  300. 400, 
500, 600,  and  700  series  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  16  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  S32,640,  or 
$960  per  airplane,  per  inspection  cycle. 

It  would  take  approximately  400  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximataly  SI  365  per  airplane. 
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Sued  on  then  figune.  the  coit  impact 
of  the  modificatioa  propoaed  by  this  AD 
on  U.S.  openton  it  eatimatad  to  be 
$862,410,  or  S2S,3&5  per  airplane. 

The  coat  impact  figures  diacuaaed 
above  are  baaed  on  assumptiona  that  no 
operator  has  yet  accomplished  any  of 
the  propoaed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  thoaa  actkma  in  the  future  if 
this  AD  were  not  adopted. 

KafBlalefy  Impact 

Hm  regulations  propoaed  herein 
would  not  have  substantial  direct  aSacta 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Ordor 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  AaaeaamenL 

For  the  reasons  discussed  above,  I 
certify  that  this  propoaed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  ia  not 
a  "significant  rule"  under  the  DOT 
Regidatory  PoUdes  and  Procedures  (44 
FR 11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

AoonEsacs. 

Ual  of  Siib(acts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safaty. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Adminiatration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  fbUows: 

PART  30— AIRWORmMESS 
DIRECTIVES 

1.  The  authority  citation  far  part  39 
continuea  to  teed  aa  foUowa: 

Anikariir  49  U.S.C  106(g),  40113,  44701. 
139.13    [Amandadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Docket  *6-f<M-142-AD. 


AppUaMUty:  All  Modal  F27  Mark  100, 
200,  300, 400,  SOO,  600,  aiKl  700  SKia* 
airplanes;  cartificatsd  in  any  category. 

Nala  1:  This  AD  applin  to  each  airplane 
identified  in  tlie  precadijig  applicability 
provision,  ragardless  of  wbetlwr  it  has  been 
otherwise  modified,  altered,  or  repeiivd  in 
the  area  subiect  to  the  raquiranwali  of  this 
AD.  Fcr  airplanes  Uiat  have  been  modified, 
altered,  or  repaired  so  that  the  perfannance 
of  the  requirements  of  this  AD  is  afbctad,  the 
owner/operator  must  request  approral  fix  an 
alternative  method  of  compliance  in 
accordance  with  pongnpb  (e)  of  this  AD. 
The  request  should  include  an  asoessmant  of 
the  efiect  of  the  modification,  altantioa,  or 
repair  on  the  unsafe  condition  addxaesed  by 
this  Al>,  and.  if  the  uosaie  conditioa  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  eddrees  it 

Compliance:  Tlequired  as  indicated,  unless 
accomplished  previously. 

To  prevent  Estigue-relatad  cracking  of 
stringers  of  the  lower  skin  of  the  wings, 
wlii(±  could  result  in  reduced  structural 
Integrity  of  the  wing,  accomplish  the 
following.' 

(a)  Psritfm  an  x-ray. inspectioD  to  detect 
cradcs  In  stringers  4  through  7,  Inclusive,  at 
wing  stations  11200. 11860. 12860,  and 
13460  of  the  tower  skin  of  the  %vings,  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  BulleUn  F27/57-70,  May  17, 1993.  at 
the  later  of  the  times  specified  in  porsgraphj 
(a)(1)  and  (aM2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  30,000 
total  flight  cycles;  or 

(2)  WitUn  the  next  2JOO0  flight  cydes,  or 
within  12  months  after  the  eSectlve  date  of 
this  AD,  whichever  occurs  first. 

(b)  If  no  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  repeet  the  inspection  thereafter  at 
intervals  not  to  exceed  4.000  flight  cycles. 

(c)  If  any  oack  is  detected  duhng  any 
inspsction  required  by  this  AD,  prior  to 
furtlier  flight  accompliah  either  paragraph 
(c)(1)  or  (c)(2)  of  this  AD. 

(1)  Modify  die  sbingen  4  through  7, 
inclusive,  at  wing  stations  1 1 260. 1 1880, 
12660.  and  13460  of  the  lower  skin  of  the 
vdngs.  in  accordance  with  Part  1  of  the 
Accomplisbment  Instructions  of  Pokkar 
Service  Bulletin  F17/S7-70,  dated  May  17, 
1993.  After  accomplishment  of  the 
modification,  no  further  actloo  is  required  iiy 
this  AD. 

(2)  Repair  the  crack  in  accordance  with 
Port  3  of  the  AocompUshment  histructions  of 
Fokker  Service  Bulletin  F27/57-70.  dated 
May  17,  1993.  Within  the  next  2,000  flight 
cycles  or  1  year  following  accomplishment  of 
the  repair,  whichever  oocura  first,  modify  the 
stringen  4  through  7,  inclusive,  at  wing 
stations  112tM),  11860. 12660,  and  13460  of 
the  lower  skin  of  tiie  wings,  in  accordance 

with  I^art  1  of  the  Afynmp]i«hm»Tit 

Instructions  of  the  service  btilletin.  After 
■^^i*iiplt«>»»"*"*  of  the  modification,  ru> 
further  action  is  required  iiy  this  AD. 

(d)  Prior  to  the  accumulation  of  30,000 
flight  cyclea,  or  within  30  months  after  the 
efiisctive  date  of  this  AD,  whichever  occun 
later,  modify  the  stringers  4  through  7, 
taidusive,  at  wing  staboos  11260, 11860, 


12660,  and  13460  of  the  lower  sUn  of  the 
wings,  in  scoordanca  with  Part  1  of  the 
Accompliahment  Instructioiia  of  Fokkar 
Service  BuUadn  F27/57-70,  dated  May  17, 
1993.  Accompliahment  of  the  nwHiW^t^^m 
constitutBS  terminating  action  for  the 
requirements  of  tills  AD. 

(e)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
pravidas  an  acceptable  level  of  safsty  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Oii^ctorate.  Operatois 
shall  submit  their  requests  through  an 
appropiiate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manogsr,  Standoniixation 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existeiu»  of  approved  alternative  methods  of 
complience  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  Bight  pennils  may  be  issued  in 
accordance  with  $$21,197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accompliahed 

Issued  in  Ranton,  Washington,  on  July  30, 
1996. 

DanaU  M.  Fedena^ 
Acting  Manager.  Transport  Airplane 
Dinctorata,  Aircraft  Certification  Service. 
[FR  Doc  96-19692  Filed  6-6-96;  8:45  am) 

■uaa  coot  aaie-M-u 
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RIN  2120-AA64 

AlrworthlfwM  (Nraetlvw:  LookhMd 
Mo(M  382  SmIm  AliptanM 

AOBtCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakiiig 

(NPRM). 


This  document  propoaes  the 
adoptlan  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Lockheed  Model  382  series  airplanes. 
This  proposal  would  require  that  all 
landing  gear  brakes  be  inspected  for 
Mrear  and  replaced  if  the  wear  limits 
prescribed  in  this  proposal  ate  not  met, 
and  that  the  new  landing  gear  brake 
wear  limits  be  incorporated  into  the 
FAA-approved  maintenance  inspection 
program.  This  proposal  is  prompted  by 
an  accident  in  which  a  transport 
category  airplane  executed  a  rejected 
takeoff  (RTO)  and  was  imable  to  stop  on 
the  runway  due  to  worn  brakes:  and  the 
subsequent  review  of  allowable  brake 
wear  limits  for  all  transport  category 
tirplanes.  The  actions  specified  by  the 
propoaed  AD  ate  intendiid  to  prevent 
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loaa  of  brake  eSectiveossa  during  a  high 
energy  RTO. 

DATES:  Comments  must  be  received  by 
September  16, 1996. 
AOOncSKt:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  gs-NM- 
24ft-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  ajn.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  aervice  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Lockheed  Aeronautical  Systems 
Support  Company  (LASSC),  Field 
Support  Department,  Dept.  693,  Zone 
0755,  2251  Lake  Park  Drive,  Smyrna, 
Georgia  30080.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renlon.  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atlanta  Ain^^  Certification  Office, 
Campus  Building,  1701  Columbia 
Avenue.  Suite  2-160,  College  Park, 
Georgia  30337-2748. 
FOA  FURTNER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerx»pace  Engineer, 
Flight  Test  Branch,  ACB-116A.  FAA. 
Sisall  Airplane  Directorate,  Atlanta 
Ainsaft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-160,  College  Park.  Georgia  30337- 
2748:  telephone  (404)  305-7367;  bx 
(404)  305-7348. 

SUPPLEMENTART  MFORMATMN: 


Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  aa 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  imbmitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  eneigy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  ctmtact 
concerned  with  the  subMance  of  this 
proposal  will  be  filed  in  the  Rules 
Oodcet. 


Commentets  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-248-AD."  The 
poatcard  will  be  date  atamped  and 
retuniad  to  the  commenter. 

ATaild>UllyofNPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-248-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discuaaion 

In  1988,  a  McDoimell  Douglas  Model 
DC-10  series  airplanes  was  involved  in 
an  aborted  takeoff  accident  in  which 
eight  of  the  ten  brakes  failed  and  the 
airplane  ran  off  the  end  of  the  runway. 
Investigation  revealed  that  there  were 
failed  pistons  on  each  of  the  eight 
brakes,  with  O-rings  damaged  by  over- 
extension due  to  extensive  wear.  Fluid 
leaking  from  the  damaged  pistons 
caused  the  hydraulic  fuses  to  close, 
releasing  all  brake  pressure. 

This  accident  prompted  a  review  of 
the  methodology  used  in  the 
determination  of  the  allowable  wear 
limits  for  all  transport  category  airplane 
brakes.  The  FAA  and  the  Aerospace 
Industries  Aaaociation  (AIA)  jointly 
developed  a  set  of  dynamometer  test 
guidelines  that  could  be  used  to  validate 
appropriate  wear  limits  for  all  airplane 
brakes.  It  should  be  noted  that  this  worn 
brake  accountability  determination 
validates  brake  wear  Umits  with  respect 
to  brake  energy  capacity  only,  and  is  not 
meant  to  account  for  any  reduction  in 
brake  force  due  solely  to  the  wear  state 
of  the  brake.  Any  reduction  in  brake 
force  (or  torque)  that  may  develop  over 
time  as  a  result  of  brake  wear  is  to  be 
evaluated  and  accounted  for  as  part  of 
a  separate  rulemaking  project.  The 
guidelines  for  validating  brake  wear 
limits  allow  credit  for  use  of  reverse 
thrust  to  determine  energy  level 
absorbed  by  the  brake  during  the 
dynamometer  test. 

The  FAA  has  requested  that  U.S. 
airfiame  manufecturers  (1)  Determine 
required  adjustments  in  allowable  wear 
limits  for  all  of  its  brakes  in  use,  (2) 
schedule  dynamometer  testing  to 
validate  wear  Umits  as  necessary,  and 
(3)  submit  information  fit>m  items  (1) 
and  (2)  to  the  FAA  so  that  appropriate 
rulemaking  action(s)  can  be  initiated. 

Lockheed  Aeronautical  System 
Company  has  submitted,  and  the  FAA 
has  evaluated,  the  dynamometer  test 
data  and  analyses  concerning  brakes 


installed  on  Model  382  series  airplanes. 
The  dynamometer  test  was  completed  in 
Noveinber  1990.  Based  on  this  data,  the 
FAA  has  determined  that  the  brake  wear 
limits  currently  recommended  in  the 
Component  Maintenance  Manuals  for 
Model  382  series  airplanes  are  not 
acceptable  as  they  relate  to  the 
effectiveness  of  the  brakes  during  a  hi^ 
energy  RTO.  Further,  these  limits  an 
only  recommended  values. 

Explanation  of  SeleraBl  Sareioe 
iBmnnatian 

The  FAA  has  reviewed  and  approved 
Hercules  Alert  Service  Bulletin  A382- 
32-47,  dated  March  1, 199S.  which 
describes  a  new  maximum  brake  wear 
limit  approved  by  the  FAA.  The  service 
bulletin  describes  procedures  for 
performing  an  inspection  of  the  main 
landing  gear  brakes,  having  part  number 
9560685,  for  wear.  The  service  bulletin 
also  describes  procedures  for 
replacement  of  any  brake  worn  more 
than  the  maximum  wear  limit  of  0.359 
inch  with  a  brake  within  that  limit 

The  FAA  has  determined  that  the 
actions  described  in  this  service  bulletin 
miist  be  taken  in  order  to  prevent  loss 
of  brake  effectiveness  during  a  high 
enetgy  RTO,  which  can  cause  the 
airplane  to  leave  the  runway  surface, 
possibly  resulting  in  injuries  to 
passengers  and  crew. 

Explanation  of  Raquiramaula  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  (1)  inspection  of  the  main 
landing  gear  brakes,  having  pan  number 
9560685,  for  wear,  and  replacement  if 
the  new  wear  limits  are  not  met;  and  (2) 
incorporation  of  specified  maximum 
wear  limits  into  the  FAA-approved 
maintenance  inspection  program.  The 
inspection  and  replacement  would  be' 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  112 
Lodcheed  Model  382  series  airplanes  of 
t^e  affected  design  in  the  worldwide 
fleet  The  FAA  estimates  that  18 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accompli^  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  of  parts 
to  accomplish  the  change  (cost  resulting 
bom  the  requirement  to  change  the 
brakes  before  they  are  worn  to  their 
previously  approved  limits  for  a  one-  ^ 
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dme  dungs)  is  aadmstad  to  bs  S*JtOO 
par  airplane.  Baaed  od  tbeas  flgurss,  tlie 
cost  impact  of  the  propoaad  AO  on  U.S. 
operators  is  estimated  to  be  M7,4aO,  or 
$4,860  per  airplane. 

The  cost  impact  figure  diaciisaed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futuia  if 
this  AO  were  not  adopted. 

RegnUtoiy  Impact 

The  regulations  propoaed  herein 
would  not  have  substantial  direct  e&cts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
ndeialism  implications  to  wamnt  the 
preparatioa  of  a  Federalism  AsaessmanL 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  wrill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substanttal  number  of  small  entities 
under  the  criteria  of  the  Regulatcny 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  fior  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  tile 
location  provided  under  the  caption 
"ADDRESSES." 

UM  oTSabiacts  inl4  CFS  Past  3S 

Air  transportation.  Aircraft.  Aviation 
salety,  Safoy. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AR(WORTHWESS 
DIRECTIVES 

1.  The  authority  citation  fiv  part  39 
continues  to  read  as  follows: 

Aalhsrity:  49  U.S.C  108(gJ,  40113, 44701. 
138.13    (Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:  Lockheed:  Docket  9S-NM- 
24ft-AO. 


AopUcamty.  All  Model  302 1 
aiipluiaa.  cettHlialed  in  any  oalagary. 

Nals  1:  Thii  AD  appUn  ID  aacfa  ■irplane 
idandfiad  in  tha  piecadina  applicabUity 
provision,  regardless  of  whadwr  it  has  been 
Dxidiflad,  altsred,  or  repaired  in  the  area 
subject  to  the  requiramants  of  this  AD.  For 
siiplaoas  that  have  been  moiUfisd,  altered,  or 
npairsd  so  tliat  the  perfansaaoe  of  lis 
rsquiramanls  of  this  AD  is  aSKtad,  the 
owner/opwatuf  must  lequast  approval  Sor  an 
altanutive  method  of  compliance  in 
armrrisnrw  with  paragraph  (b)  of  this  AD. 
The  request  should  include  sn  ssaossment  of 
the  afisct  of  the  modiScatlon.  altention,  or 
repair  OD  die  unsafe  condition  addressed  by 
this  AD;  and,  tithe  unsafe  coodiUan  has  not 
been  eliminated,  tha  nquast  should  include 
spedflc  propoeed  actions  to  sddiass  it 

Compliance:  Required  as  Indicated,  unlnes 
accomplished  previously. 

To  prevent  loss  of  brake  effecdveness 
diiiing  a  high  energy  re|ecled  takeoff  (RTO), 
accomplish  the  following: 

(a)  Widiin  lao  days  sfter  the  effective  date 
of  tliis  AD,  accomplish  the  requirements  of 
paiagr^ihs  (sXD  and  (aH2)  of  this  AD. 

(1)  Inspect  the  main  landing  gear  brakes 
hsving  the  brake  pen  number  listed  below  for 
wear,  in  accordance  with  Hercules  Alert 
Service  Bulletin  A382-32-47.  dsted  March  1, 
199S.  Any  brake  worn  more  than  the 
maximum  wear  limit  specified  baiow  must 
be  replaced,  prior  to  further  flight,  with  a 
brake  witiiin  that  limit.  In  acccsdance  with 
tha  alait  service  bulletin. 


iwer 

Bratopait 
fiHjntw 

Maxknum 
weerimil 
(kichea) 

■  tii'rii<ii 

0660885 

0.350 

(2)  Incorporate  into  the  FAA- 
appioved  maintenance  inspection 
program  the  m«v<miim  brake  wear 
limita  specified  in  paragraph  (a)(1)  of 
this  AD. 

(b)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  uaed 
if  approved  by  the  Manager,  FAA,  Small 
Airplane  Directorate,  Atlanta  Aiicraft 
Certification  Office  (ACO).  Operatore 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  commenta  and 
then  send  it  to  the  Manager,  Atlanta 
ACO. 

Mela  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
complisncs  with  diis  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be 
isstied  in  accordance  with  sections 
21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplished. 


Issued  in  Ranton,  Waahington,  on  July  30, 
iMe. 

DenanM.Padaiean. 
Acting  Manager.  Transport  Aiqjlaste 
Dinctarate,  Aiiaaft  Certification  Serrice. 
IFR  Doc  9»-lsmi  Filed  S-«-'8e;  S.-4S  ma] 
■uaa  OOBC  <tw-ts-4i 


DEPARTMEMT  OF  THE  TREASURY 

HacalSofVlo* 

31  CFR  Part  344 

pxpirtmsnt  oflhe  Traaaury  Ctreulv,  PuMe 
"       "         No.3-72] 


RaguMkms  Oovamlng  Unltid  SiatM 
TrtMury  CirlNlc««8«  of  IndabiwkMM, 
TiMMiry  Hotm,  and  TrMawy  Bond» 


AOeiCV:  Bureau  of  the  Public  Debt. 

Fiscal  Service,  Department  of  the 

Treasury. 

ACTION:  Proposed  rule;  cotrection. 


In  the  proposed  rule, 
beginning  on  page  39227  in  the  issue  of 
Frfday,  )uly  26, 1996,  make  the 
following  correction: 

On  page  39228,  in  the  first  column, 
address  section  of  the  preamble,  the 
Internet  address  of  the  Public  Debt 
home  page  was  incorrect.  It  should  be 
changed  to  read:  http// 
www.ustreas.gov/treasury/bureaus/ 
pubdebt/pubdebt.htnil 

Dated:  July  31, 1806. 
VaaZack. 

Deputy  Conimissioner. 
IFK  Doc  98-19031  Filed  8-5-06;  8:45  ami 
aujHa  oooe  «sis-i»4i 


DEPARTMEtir  OF  DEFENSE 
OfliM  of  Hw  SacrotMy 
32CFRPwt202 
MNOTSO-AOSI 

RMlofation  Advlsmy  Board*  (RABs) 

AODICV:  Department  of  Defense,  Office 

of  the  Assistant  Deputy  Under  Secretary 

of  Defense  (Environmental  Cleanup}, 

DoD. 

ACTION:  Proposed  rule. 


y:  The  Department  of  Defanse 
(DoD)  proposes  and  requests  public 
comments  on  regulations  regarding  the 
characteristics,  composition,  funding, 
and  establishment  of  Restoration 
Advisory  Boards  (RABs).  DoD  has 
proposed  these  regulations  in  response 
to  section  324  of  the  National  Defanae 


/   ir— I     04 
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Authorization  Act  for  Fiscal  Year  1996 
(Pub.  L.  104-106)  that  amended  section 
270S  of  title  10,  United  States  Code,  and 
requires  the  Secretary  of  Defense  to 
prescribe  regulations  legatding  RABs. 
The  purpose  of  a  RAB  is  to  lacilitate 
public  participation  in  DoD 
environmental  restoration  activities  at 
operating  and  closing  DoD  installations 
where  local  communities  express 
interest  in  the  program.  The  proposed 
regulations  are  based  on  DoD's  current 
policies  for  establishing  and  operating 
RABs  as  well  as  DoD's  experience  in 
establishing  RABs  over  the  past  two 
years. 

OATEt:  Conunents  on  this  proposed  rule 
must  be  submitted  on  or  before 
November  4, 1996. 

ADOflESSES:  Comments  on  this  proposal 
should  be  sent  to  the  following  address: 
Office  of  the  Assistant  Deputy  Under 
Seaetaiy  of  the  Defense  (Environmental 
Cleanup),  3400  Defense  Pentagon, 
Washington,  tJC  20301-3400.  The 
public  must  send  a  written  original,  two 
copies,  and  whenever  possible,  a  3.5 
inch  computer  disk  containing 
comments  in  a  common  word 
processing  format  such  as  WordPerfect 
version  5.1.  This  will  expedite  DoD's 
response  to  comments  and  reduce  the 
associated  costs. 

FOR  FURTVCR  INFORMATION  CONTACT: 
Ms.  Marcia  Read,  Office  of  the  Assistant 
Deputy  Under  Secretary  of  Defense 
(Environmental  Cleanup),  (703)  697- 
9793. 
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C  Administrative  Support.  Funding,  and 
Reporting  Requirements 

1.  Administrative  Support  and  Eligible 
Expenses 

a.  Administrative  Support 

b.  Eligible  Administrative  Expenses 

2.  Funding 

3.  Technical  Assistance  to  Community 
Members 

4.  Doctmienting  and  Reporting  Activities 
and  Expenses 

V.  Regulatory  Analysis 

A.  Regulatory  Impact  Analysis  Pursuant  to 
Executive  Order  12866 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

VI.  Unfunded  Mandates 

I.  Authority 

These  regulations  are  proposed  imder 
the  authority  of  section  2705  of  title  10, 
United  States  Code,  thsl  was  amended 
by  section  324  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996 
(Pub.  L.  104-106). 

n.  Background 

The  Defense  Enviroimiental 
Restoration  Program  (DERP)  was 
established  in  1984  to  promote  and 
coordinate  efforts  for  the  evaluation  and 
cleanup  of  environmental 
contamination  at  operating  and  closing 
DoD  installations  and  formerly  used 
defense  sites  (FUDS).  PoUcy  direction 
and  overaight  of  DERP  is  the 
responsibility  of  the  Office  of  the 
Assistant  Deputy  Under  Secretary  of 
Defense  (Environmental  Cleanup).  The 
DoD  Components  (Departments  of 
Army,  Navy,  and  Air  Force,  and  the 
Defense  Agencies)  are  responsible  for 
program  implementation. 

DoD  recognizes  the  importance  of 
public  involvement  at  military 
installations  and  FUDS  that  require 
enviroimiental  restoration.  DoD  has 
developed  policies  to  ensure  that  local 
communities  are  provided  the 
opporttinity  as  early  as  possible  to 
obtain  information  about  and  provide 
input  to  the  decisions  regarding  the 
environmental  restoration  activities  at 
military  Installations.  It  is  DoD  policy  to 
provide  such  opportunity  through  the 
establishment  of  RABs. 

DoD,  as  with  all  federal  agencies, 
must  comply  with  the  statutory  and 
regulatory  requirements  for  commimity 
involvement  foimd  tmder  the  National 
Oil  and  Hazardous  Substance  Pollution 
Contingency  Plan  (NCP),lhe 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  (Pub.  L.  96-510)  as 


amended  by  the  Superftmd 
Amendments  and  Reauthorization  Act 
(SARA)  (Pub.  L.  9»-499),  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(Pub.  L.  94-550),  National 
Envinmmental  Policy  Act  (NEPA)  (Pub. 
L.  91-190),  and  other  applicable  federal, 
state  and  local  environmental  laws  and 
regulations.  Section  211  of  SARA  (10 
use  270S(c))  and  Executive  Order 
12580,  entitled  "Superfund 
Implementation."  require  DoD,  where 
possible  and  practical,  to  establish 
technical  review  committees  (TRC)  for 
reviewing  technical  documents  and 
discussing  progress  in  implementing 
and  completing  restoration  activities. 

Over  the  past  several  yean,  DoD  has 
participated  as  a  member  of  the  Federal 
Facilities  Environmental  Restoration 
Dialogue  Committee  (FFERDC).  The 
FFERDC  is  a  committee  chartered  under 
the  Federal  Advisory  Committee 
(FACA).  The  committee  includes 
stakeholders — representatives  of  federal, 
state,  tribel,  and  local  agencies,  and  of 
enviroimiental,  community,  labor,  and 
environmental  justice  organizations. 
The  FFERDC  develops  consensus  policy 
recommendations  for  improving 
decisions  about  environmental 
restoration  at  federal  facilities.  In 
February  1993.  the  FFERDC  issued  the 
"Interim  Report  of  the  FFERDC: 
Recommendations  for  Improving  the 
Federal  Facilities  Environmental 
Restoration  Decision-Making  and 
Priority-Setting  Processes".  In  that 
report,  the  FFERDC  recommended  that: 
(1)  Federal  agencies  should  be  more 
proactive  in  providing  information 
about  restoration  activities  to 
stakeholders,  and  (2)  citizen  advisory 
boards  should  be  established  to  provide 
advice  to  government  agencies  that 
conduct  and  regulate  restoration  at 
federal  facilities.  DoD  carefully 
considered  the  reconunendations  of  the 
FFEREIC  and.  in  response,  strengthened 
its  community  involvement  efforts 
including  the  RAB  initiative  under  its 
environmental  restoration  program. 

Following  the  release  of  the  FFERDCi 
Interim  Report  in  1993,  the  FFERDC 
expanded  its  membership  to  include 
representatives  from  the  military 
services,  local  governments,  and 
environmental  justice  organizations.  In 
April  1996,  the  FFERDC  issued  its  Final 
Report  which  includes  chapters  on 
community  involvement  and  advisory 
boards.  The  Final  Report  affirms  the 
value  of  RABs  as  a  method  for  involving 
the  public  in  the  environmental 
restoration  decision-making  process  and 
provides  recommendations  for 
establishing  and  implementing 
sucoesafiil  RABs. 
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In  1993,  President  Clinton  announced 
a  five-pan  plan  to  speed  the  economic 
recovery  of  communities  in  which  bases 
are  scheduled  to  close.  Part  of  the  Fast- 
Track  Cleanup  Program,  which  sprang 
from  the  President's  plan,  emphasized 
the  early  community  involvement  in  the 
environmental  restoration  process  as  an 
important  element  of  the  program.  On 
September  9, 1993.  the  Deputy  Secretary 
of  Defense  issued  a  memorandum  that 
outlined  the  policies  for  implementation 
of  the  Fast-Track  Cleanup  Program.  One 
of  the  guidances  called  for  the 
establishment  of  RABs  at  closing 
installations  where  property  was 
available  for  transfer  to  coxrununities  for 
reuse.  The  RAB  initiative,  subsequently 
applied  to  operational  installations, 
gives  an  opportunity  for  citizens  living 
near  military  installations  to  obtain 
information  about,  and  provide  input  to, 
the  environmental  restoration  program. 

DoD  believes  that  working  in 
partnership  with  local  communities  and 
addressing  the  concerns  of  those 
communities  early  in  the  restoration 
process  will  enhance  its  efforts  under, 
and  increase  credibility  of,  the 
environmental  restoration  program.  DoD 
remains  committed  to  involving 
communities  neighboring  its 
installations  in  environmental 
restoration  decisions  that  loay  aSect 
human  health  and  the  enviromnent. 
RABs  have  become  a  significant 
component  of  DoD's  efforts  to  increase 
community  involvement  in  DoD's 
environmental  restoration  program. 
RABs  continuously  provide  a  forum 
through  which  members  of  affected 
communities  can  provide  input  to  an 
installation's  ongoirtg  environmental 
restoration  activities. 

On  September  27,  1994,  DoD  and  EPA 
Jointly  issued  guidelines  for  the 
formation  and  operation  of  RABs 
("Restoration  Advisory  Board 
Implementation  Guidelines").  The 
guidelines  describe  how  to  implement 
the  DoD  RAB  policy  and  identify  the 
role  each  stakeholder  can  play  in  the 
RAB.  The  guidelines  also  state  that 
existing  TRCs  or  similar  groups  may  be 
expanded  or  modified  to  become  RABs 
rather  than  an  installation  creating  a 
separate  committee  because  RABs  are 
designed  to  fulfill  the  statutory 
tequirements  for  TRCs. 

As  of  September  30, 1995,  more  than 
200  RABs  had  been  formed  at  more  than 
230  operating  and  closing  installatians 
that  have  restoration  programs.  It  is 
important  to  note  that  the  RAB  is  not  a 
replacement  for  other  types  of 
community  outreach  and  participation 
activities  required  by  law,  regulation,  or 
policy. 


In  section  326(a)  of  the  National 
Defense  Authorizadon  Act  for  Fiscal 
Year  1995  (Pub.  L.  103-337,  October  5, 
1994),  Congress  directed  that  section 
2705  of  title  10,  United  States  Code 
(CERCLA),  be  amended  in  the  following 
manner,  ("1)  In  lieu  of  establishing  a 
technical  review  comn^ittee  under 
subsection  (c).  the  Secretary  may  permit 
establishment  of  a  restoration  advisory 
board  in  coimection  vrith  any 
installation  (or  group  of  nearby 
installatioiu)  where  the  Secretary  is 
plwnninp  or  implementing 
environmental  restoration  activities." 
Thus,  Congieas  granted  DoD  the 
authority  to  eetaolish  RABs  instead  of 
TRCs  at  installations  undergoing 
enviroiunental  restoration. 

On  February  10, 1996,  the  President 
signed  into  law  the  National  Defianse 
Authorization  Act  for  Fiscal  Year  1906 
(Pub.  L.  104-106)  which  contained 
several  provisions  addressing  the 
establishment  and  operation  of  RABs. 
Section  324(a)  of  Pub.  L.  104-106 
amended  section  2705  of  title  10,  United 
States  Code,  requiring  the  Secretary  of 
Defense  to  "prescribe  regulations 
regarding  the  establishment, 
chaiacteristics.  composition,  and 
funding  of  restoration  advisory  boards" 
(amended  section  2705(d)(2)(A)). 
Section  324(a)  of  Pub.  L.  104-106  also 
stated  that  DoD's  issuance  of  regulations 
shall  not  be  a  precondition  to  the 
establishment  of  RABs  (amended 
section  2705(d)(2)(Bl).  Section  324(b)  of 
Pub.  L.  104-106  authorized  DoD  to 
enable  the  installation  to  pay  for  routine 
administrative  expenses  of  a  RAB,  as 
well  as  allowing  RABs  or  TRCs  to  obtain 
technical  assistance  for  interpreting 
scientific  and  engineering  issues  with 
regard  to  the  nature  of  environmental 
hazards  at  the  installation  and  the 
restoration  activities  conducted,  or 
proposed  to  be  conducted  at  the 
installation  using  DERP  and  Base 
Realigiunent  and  Closure  (BRAC) 
funding  (amended  sections  2705(d)(3), 
(e),  and  (g)).  However,  section  324(d)  of 
Pub.  L.  104-106  sUled  that  funding  for 
both  administrative  expenses  and 
technical  assistance  may  not  be  made 
after  September  15, 1996,  unless  the 
Secretary  publishes  proposed  final  or 
interim  final  regulations  for  RABs 
(amended  section  270S(g)(2)(B)). 

Therefore.  DoD  proposes  these 
regulations  regarding  the  characteristics, 
composition,  funding,  and 
establishment  of  RABs.  DoD  recognizes 
that  each  RAB  established  will  be  a 
unique  organization  dealing  with 
installation-specific  issues.  This 
proposal,  developed  consistent  with  the 
recommendations  set  forth  in  the 
FFEROCs  Final  Report,  U  consistent 


with  existing  DoD  and  EPA  policy  on 
RABs,  and  reflects  over  two  years  of 
experience  in  establishing  and  operating 
RABs  throughout  the  United  States.  DoD 
has  structured  this  proposal  to 
maximize  flexibility  for  RAB  members 
and  installations  nationwide. 

m.  Somnury  of  the  Propoaad  Rule 

DoD  is  proposing  and  requesting 
public  conmient  on  regulations 
regarding  the  establishment, 
characteristics,  composition,  and 
funding  of  RABs.  This  section  of  the 
preamble  provides  a  summary  of  the 
proposed  regulations  in  32  CFR  pert 
202. 

A.  General  Requirements 

In  this  section  of  the  proposed  rule, 
DoD  discusses  the  purpose,  scope,  and 
applicability  of  the  proposed  regulations 
for  RABs.  DoD  is  required  by  revised 
section  2705(d)(2)(A)  of  title  10,  United 
States  Code,  to  issue  regulations 
concerning  the  establishment, 
characteristics,  composition,  and 
funding  of  RABs.  When  issued  as  a  final 
rule,  the  regulations  will  apply  to  all 
RABs  regardless  of  when  they  were 
established. 

In  this  proposal,  DoD  defines  the 
purpose  of  a  RAB  as  providing  an 
expanded  opportimity  for  stakeholder 
input  into  the  environmental  restoration 
process  at  operating  and  closing  DoD 
installations.  While  a  RAB  will 
complement  other  community 
involvement  efforts  undertaken  by  the 
installation  concerning  envirormiental 
restoration.  DoD  that  a  RAB  does  not 
replace  other  types  of  community 
outreach  and  participation  activities 
required  by  applicable  federal  and  state 
laws. 

DoD  will  require  that  a  RAB  be 
established  at  an  installation  when  there 
is  sufficient  and  sustained  community 
interest  and  any  of  four  specified 
criteria  are  met.  The  installation  shall 
have  the  lead  responsibility  for  forming 
and  operating  a  RAB.  Further,  DoD 
proposes  five  minimum  steps  that  the 
installation  should  take  to  determine  if 
sufficient  and  sustained  community 
interest  exists  in  forming  a  RAB. 

Prior  to  establishing  a  RAB,  DoD  is 
proposing  that  the  installation  shotild 
notify  potential  stakeholders  of  its 
intent  to  form  a  RAB.  Stakeholders  are 
defined  as  all  parties  that  are  actually  or 
potentially  affected  by  restoration 
activities  at  an  installation.  At  closing 
installations,  stakeholders  should 
include  members  of  the  Local 
Redevelopment  Authorities  (LRA).  The 
notification  should  describe  the  purpose 
of  a  RAB  and  discuss  opporturudea  for 
membership. 
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This  proposed  rule  contains 
guidelines  regarding  the  composition  of 
RABs.  DoD  proposes  that  each  RAB 
should  consist  of  representatives  fitim 
DoD,  EPA,  state  and  local  government, 
and  members  of  the  commtmity.  DoD. 
notes  in  the  preamble  (see  section  IV. 
A.4.a)  that  EPA's  involvement  on  a  RAB 
is  discretionary  depending  on  whether 
the  installation  is  included  on  the 
National  Priorities  List  (NPL)  set  frath  in 
Title  40  Code  of  Federal  Regulations 
part  300,  appendix  B.  At  dosing 
installations,  members  of  the  BRAC 
Cleanup  Team  BCT)  may  serve  on  the 
RAB  as  DoO,  Q'A,  or  state 
representatives. 

DoD  is  not  proposing  regulations  lor 
specific  roles  and  responsibilities  of 
RAB  memhers,  but  is  stating  that  the 
chairmanship  of  a  RAB  must  be  shared 
between  the  installation  and 
conununity.  In  addition.  DoD  proposes 
that  community  members  of  a  RAB  shall 
not  be  compensated  by  DoD  for  their 
participadon. 

B.  Operating  Requirementt 

In  this  section  of  the  proposed  rule, 
DoD  sets  forth  basic  requirements  for 
the  operation  of  a  RAB.  DoO  proposes 
that  each  RAB  should  develop  a  mission 
statement  that  describes  its  overall 
purpose  and  goeis.  DoD  also  specifies 
certain  requirements  regarding  the 
selection  process  for  co-choira.  DoD 
proposes  that  the  installation's  co-chair 
shall  be  determined  by  the  installation's 
Commanding  Officer  (CO)  or  other  DoD 
decision  authority  in  accordance  with 
military  service-specific  guidance.  DoD 
is  not  specifying  any  required 
procedures  for  selection  of  the 
community  co-chsir  or  for  community 
members  of  the  RAB  in  general,  only 
that  the  coirununity  members  of  the 
RAB  will  be  responsible  for  selecting 
their  co-choir. 

DoD  proposes  that  each  RAB  should 
develop  a  set  of  operating  procedures. 
These  procedures  may  address: 
Announcing  meetings;  attendance  of 
members  at  meetings;  frequency  of 
meetings:  addition  or  removal  of  RAB 
membOTs;  length  of  service  for  RAB 
members  and  co-chairs;  methods  for 
dispute  resolution;  review  of  responses 
to  public  comments;  participation  of  the 
general  public  in  RAB  operaUoos;  and 
keeping  the  public  informed  about  RAB 
proceedings. 

OoO  is  not  proposing  specific 
requirements  concerning  the  conduct  of 
RAB  meetings,  because  the  meeting 
format  of  ea^  RAB  will  vary  and  be 
dictated  by  the  needs  of  the 
participants.  However,  DoD  proposes 
that  the  installation  should  prepare 
meeting  minutes  sununarizing  the 


topics  disciused  at  RAB  meetings,  end 
make  them  available  in  information 
repositories. 

C.  Administratjve  Support.  Funding, 
and  Reporting  Requirements 

In  this  section  of  the  propoeed  rule, 
DoD  sets  forth  requirements  regarding 
administrative  support  for  est^lishing 
and  operating  a  RAB,  funding  for 
administrative  support,  and  reporting 
requirements  regarding  the  activities 
and  administrative  expenses  associated 
with  RABs.  This  section  also  references 
impending  regulations  governing  how 
community  members  of  RABs  and  TRCs 
may  seek  funding  for  obtaining 
technical  assistance  to  interpret 
scientific  and  engineering  issues  with 
regard  to  the  nature  of  enviroiunental 
hazards  at  the  installation  and  the 
restoration  activities  conducted,  or 
proposed  to  be  conducted  at  the 
installation. 

Section  324  of  Pub.  L.  104-106 
amended  section  270S(d)(3),  title  10, 
United  States  Code,  authorizes  the  CO 
of  an  installation,  or  if  there  is  no  such 
conunander.  an  appropriate  DoD 
official,  to  pay  for  routine 
administrative  expenses  of  a  RAB 
established  at  an  installation.  To 
implement  this  provision,  this  proposed 
rule  requires  tlut  the  installation 
provide  administrative  support  to 
establish  and  operate  a  RAB.  subject  to 
the  availability  of  funds.  The  scope  of 
this  support  corresponds  to  those 
activities  that  are  eligible  for  DoD 
funding  including: 

•  Establishing  a  RAB. 

•  Membership  selection. 

•  Certain  types  of  training. 

•  Meeting  aimouncements. 

•  Meeting  facility. 

•  Meeting  facilitators,  including 
translators. 

•  Preparation  of  meeting  materials 
and  minutes. 

•  Maintenance  of  a  RAB  mailing  list 
and  mailing  of  RAB  materials. 

Section  32«(d)  of  Pub.  L.  104-106 
amended  section  270S(g)  title  10,  United 
States  Code,  prescribes  the  level  and 
allocation  of  funds  earmarked  for  RAB 
administiativB  expenses.  Accordingly, 
the  proposed  rule  establishes  these 
requirements  and  specifies  that 
operating  installations  should  pay  for 
RAB  administrative  expenses  using 
funds  from  their  Component's  Defense 
Envirorunental  Restoration  Accotmt 
PERA).  At  closing  installations,  DoD 
proposes  that  installations  use  BRAC 
funds  to  pay  for  eligible  RAB 
administradve  expenses. 

Section  324(c)  of  Pub.  L.  104-106 
revised  section  2705(9).  title  10,  United 
States  Code,  enables  community 


DumbaiB  of  a  RAB  or  TRC  to  request 
DoD  to  obtain  fit>m  the  private  sector, 
technical  assistance  for  interpreting 
sciantific  and  engineering  iacuas  with 
regard  to  the  luiture  of  environmental 
hazards  at  the  installation  and  the 
restoration  activities  conducted,  or 
proposed  to  be  conducted  at  the 
instelladon. 

Later  this  year,  DoD  will  issue  a  rule 
addressing  policies  and  procedures  for 
obtaining  technical  assistance  under 
section  2705(e).  In  this  proposed  tula. 
DoD  states  that  community  members  of 
a  RAB  or  TRC  seeking  technical 
assistance  in  interpreting  information 
with  regard  to  the  restoration  activities 
at  an  installation  may  obtain  a  grant 
through  such  programs  as  EPA's 
Technical  Assistance  Grant  (TAG) 
program  or  Technical  Outreach  Services 
to  Conmiunities  (TOSC)  program.  Upon 
DoD's  promulgation  of  regulaticms 
implementing  section  2705(e). 
Technical  Assistance  for  Public 
Participation  (TAPP).  community 
members  of  a  RAB  or  TRC  nuiy  request 
the  installation  CO,  or  appropriate  DoO 
official,  to  obtain  from  private  sector 
sources  technical  assistance. 

Section  324(0  of  Pub.  L.  104-106 
amends  section  270e(a)(2)  of  title  10. 
United  States  Code,  by  adding 
subsection  (j)  requiring  DoD  to  report  to 
Congress  on  the  activities  of  TRCs  and 
RABs.  In  order  to  fulfill  this 
requirement,  this  proposed  rule  requires 
that  the  installation  at  which  a  RAB  has 
been  establidied  document  the  activities 
of  the  RAB  and  track  expenditures  for 
administrative  expenses  of  the  RAB. 
This  proposed  rule  does  not  prescribe 
specific  procedures  for  the  installation 
to  follow  as  part  of  DoD's  collecting  this 
information  when  reporting  to  Congress. 
Rather.  DoD  will  rely  on  existing 
internal  reporting  mechanisms  within 
the  Department  and  services  to  collect 
this  uiformstion. 

IV.  SectwD-by-Scction  Analysis  of  the 
Proposed  Rule 

This  section  of  the  preamble  presents 
an  analysis  of  each  section  of  the 
proposed  rule. 

A.  General  Requirements 

1.  Purpose.  Scope,  and  Applicability 

a.  Purpose  and  scope  of 
responsibilities  of  a  RAB.  To  define  the 
duties  and  responsibilities  of  a  RAB. 
DoD  is  proposing  that  the  purpose  of  a 
RAB  is  to  provide  an  expanded 
opportunity  for  stakeholder  input  into 
the  environmental  restoration  process  at 
DoD  installations.  DoD  considers 
stakeholders  as  parties  that  are  actually 
or  pptentiolly  afiected  by  restoration 
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activities  at  an  installation.  At  closing 
installations,  the  LRA,  as  defined  under 
BRAC.  are  included  as  stakeholders. 

This  proposed  rule  does  not  list 
specific  responsibilities  of  a  RAfi.  but 
DoD  considers  the  following  types  of 
activities  within  the  scope  of  a  RAB: 

•  Providing  advice  to  the  installatioo, 
EPA,  state  regulatory  agency,  and  other 
government  agencies  on  restoration 
activities  and  community  involvement. 

•  Addressing  important  issues  related 
to  restoration,  such  as  the  scope  of 
studies,  cleanup  levels,  waste 
management,  and  remedial  action 
alternatives. 

•  Reviewing  and  evaluating 
documents  associatsd  with  restoration 
activities,  such  as  plans  and  technical 
reports. 

•  Identifying  restoration  projects  to  be 
accomplished  in  the  next  fiscal  year  and 
beyond. 

•  Recommending  priorities  among 
sites  or  projects. 

•  Conducting  regular  meetings  that 
are  open  to  the  public  and  scheduled  at 
convenient  times  and  locations. 

•  Interacting  with  the  LRA  or  other 
land  use  planning  bodies  to  discuss 
future  land  use  issues  relevant  to 
enviranmental  restoration  decision- 
making. 

By  establishing  a  RAB,  DoD  hopes  to 
ensure  that  interested  stakeholders  have 
a  voice  and  can  actively  participate  in 
a  timely  and  thorough  manner  in  the 
plaiming  and  implementation  of  the 
environmental  restoration.  A  RAB  will 
serve  as  a  forum  for  the  expression  and 
careful  consideration  of  diverse  points 
of  view. 

While  a  RAB  complements  other 
community  involvement  efforts  at  DoO 
installations,  DoD  notes  in  the  proposed 
rule  that  a  RAB  does  not  replacs  othw 
types  of  community  outreach  and 
participation  activities  required  by  law, 
regulation,  or  policy.  DoD  installations 
will  continue  to  be  responsible  for 
fulfilling  all  legally  mandated  pubUc 
involvement  requirements,  such  as 
those  required  under  CERCLA,  RC31A, 
NEPA,  and  applicable  state 
envirbnmpnial  regulations. 

b.  Applicability  of  regulations  to 
existing  RABs.  As  directed  by  section 
2705(d)(2)(A)  of  title  10,  United  States 
Code.  DoD  must  prescribe  regulations 
regarding  the  establishment, 
charBcteristics.  composition,  and 
funding  of  RABs.  DoD  intends  that  the 
final  rt^ulations  will  apply  to  all  RABs, 
including  RABs  established  prior  to  the 
effective  date  of  the  final  rule.  DoD  does 
not  consider  that  applying  final 
regulations  to  RABs  already  established 
will  pose  any  additional  requirements 
or  conflict,  because  the  proposed 


regulations  are  baaed  on  existing  DoD 
policy  that  has  been  implemented  since 
September  1094. 

2.  Qiteria  for  EstabUshment 

a.  Detarming  If  Sufficient  Interest 
Wanrmts  Establishing  a  RAB.  In  this 
rule,  RABs  may  only  be  established  at 
operating  or  closing  installations 
undergoing  environmenlal  restoration. 
In  accordance  with  existing  policy,  DoD 
proposes  that  a  RAB  be  establishml 
when  there  is  sufficient  and  sustained 
community  interest  and  any  of  the 
following  criteria  are  met: 

•  The  closure  of  an  installation 
involves  the  transfer  of  property  to  the 
community. 

•  At  least  SO  local  citizens  petition  for 
an  advisory  board. 

•  Federal,  state,  or  local  government 
representatives  request  formation  of  an 
advisory  board,  or 

•  The  installation  determines  the 
need  for  an  advisory  board. 

To  clarify  how  an  installation  will 
determine  the  need  for  an  advisory 
board,  DoD  proposes  that  the 
installation  detennins  the  level  of 
interest  within  the  community  for 
establishing  a  RAB  by: 

•  Reviewing  carrespondence  files. 

•  Reviewing  media  coverage. 

•  Cnnsiiltlng  community  members. 

•  Consulting  relevant  government 
officials,  and 

•  Evaluatlns  responses  to  notices 
placed  in  local  newspapers. 

At  the  majority  of  mstallations  that 
have  an  envirorunental  restoration 
program,  DoD  expects  that  local 
communities  will  be  interested  in 
forming  a  RAB.  If,  however,  outreach 
efforts  reveal  no  interest  within  the 
conununity,  a  description  of  those 
efforts  taken,  a  summary  of  the  results, 
and  plans  for  future  efforts,  must  be 
documented  as  part  of  the  installation's 
community  relations  plan  (CRP).  Under 
CERCLA  (see  40  CFR  300.430(c)),  an 
installation  must  prepare  a  formal  CRP 
based  on  community  interviews  and 
other  relevant  information.  The  CRP 
specifies  the  community  relations 
activities  the  installation  expects  to 
undertake  during  the  restoration 
process. 

DoD  notes  that  installation  efforts  to 
identify  the  level  of  community  interest 
in  establishing  a  RAB  should  not  be 
limited  to  a  one-time  assessment  of  the 
criteria  discussed  above.  Although  DoD 
is  not  proposing  a  specific  requirement, 
DoD  recommends  that  the  installation 
reassess  current  community  interest  in 
the  restoration  program  as  part  of  the 
periodic  update  of  its  CRP. 

b.  Responsibility  for  forming  and 
operating  a  RAB.  Once  the  installation 


determines  that  a  RAB  must  be 
established,  DoD  proposes  that  the 
installation  have  the  lead  responsibility 
for  forming  and  operating  the  RAB.  The 
installation  should  have  lead 
responsibility  because  the  RAB  will  be 
an  integral  part  of  the  installation's 
community  involvement  and  outreach 
programs.  DoD  recommends  that 
installations  Involve,  as  appropriate, 
EPA,  state,  and  local  government  in  all 
phases  of  RAB  planning  and  operation. 

c.  Converting  existing  Technical 
Review  Conunittees  (TRCs)  to  RABs. 
TRCs  were  established  at  mors  than  200 
DoD  installations  to  provide  interested 
parties  with  a  fonmi  to  discuss  and 
provide  input  into  environmental 
restoration  activities.  DoD  recommends 
that,  where  there  is  sufficient  and 
sustained  interest,  installations  expand 
or  modify  existing  TRCs  or  similar 
groups  to  become  RABs  rather  than 
create  a  separate  committee. 

RABs  will  expand  the  TRC  initiative 
in  the  following  ways:  (1)  RABs  will 
involve  a  greater  number  of  conununity 
members  than  TRCs,  thereby  better 
incorporating  the  diverse  needs  and 
concerns  of  the  conununity  directly 
affected  by  environmental  restoration 
activities;  and  (2)  chairmanship  of  the 
RAB  will  be  shared  between  the 
installation  and  conununity,  promoting 
partnership  and  a  strong  commitment  to 
incorporate  the  community's  concerns 
into  the  decision-making  process.  In 
these  situations,  RABs  will  fulfill  the 
statutory  requirements  for  a  TRC. 

In  order  to  convert  a  TRC  to  a  RAB, 
several  tasks  must  be  accomplished. 
These  taaks  include:  Increasing 
community  representation:  adding  a 
conununity  coKihair;  and  making 
meetings  open  to  the  public.  The  DoD 
installation  should  evaluate  the 
diversity  of  the  current  membership  of 
the  TRC  when  converting  to  a  RAB.  DoD 
recommends  that  the  installation  should 
consult  with  EPA  and  the  state,  as 
appropriate,  regarding  the  diversity  of 
the  current  membership  of  the  TRC. 
When  formulating  RABs,  it  is  DoD's  goal 
to  ensure  diversity  and  balance  in 
membership  of  RABs.  DoD  believes  that 
current  TRC  members  should  be  given 
a  preference  for  a  seat  on  the  RAB  to 
preserve  continuity  and  the 
"institutional  history"  of  the 
environmental  restoration  process. 
However,  DoD  feels  that  this  preference 
to  include  existing  TRC  members  in 
RABs  also  should  be  balanced  against 
the  preeminent  need  to  form  a  RAB 
truly  representative  of  the  community's 
diverse  interests. 
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3.  Notification  of  Formation  of  a  RAB 

a.  PuUic  notice  and  outreach.  Prior  to 
establishing  a  RAB,  DoD  proposes  that 
installations  should  notify  potential 
stakeholders  of  its  intent  to  form  a  liAB, 
including  those  installations  that  may 
be  converting  TRC^s  to  RABs.  In 
announcing  the  formation  of  a  RAB,  the 
installation  should  describe  the  purpose 
of  a  RAB  and  discuss  membership 
opportunities. 

DoD  recommends  that  every  effort  be 
made  to  ensure  that  a  broad  spectrum  of 
individuals  or  groups  representing  the 
community's  interests  are  informed 
about  the  RAB,  its  purpose,  and 
membership  opportunities.  In  some 
cases,  it  may  be  necessary  that  the 
installation  directly  soUcit  some  groups 
or  organizations,  particularly  groups 
traditionally  underrepresanted  such  as 
low-income  and  minority  segments  of 
the  population.  Installations  should 
consult  the  existing  TRC,  state,  and  EPA 
for  information  or  other  comments 
before  providing  this  notice. 

b.  RAB  information  meeting.  While 
not  required  in  the  proposed  rule,  DoD 
suggests  that  an  installation  sponsor  an 
informational  meeting  prior  to 
establishing  a  RAB.  llie  focus  of  this 
meeting  will  be  to  introduce  the  concept 
of  RABs  to  the  communify  and  to  begin 
the  membership  solicitation  process. 

4.  Composition  of  a  RAB 

a.  Membership.  DoD'a  goal  is  that 
RAB  membership  be  well  balanced  and 
reflect  the  diverse  interests  within  the 
local  community.  Therefore.  DoD 
proposes  that  each  RAB  should  consist 
of  representatives  of  DoD,  EPA,  state 
and  local  government,  and  members  of 
the  community. 

b.  Government  representation.  DoD 
proposes  that  DoD,  EPA.  and  state  and 
local  governments  should  be 
represented  on  the  RAB.  Potential 
candidates  may  include  the  Remedial 
Project  Manager  (RPM)  from  the 
installation,  EPA,  and  the  state,  as  well 
as  representatives  fi^m  local 
government  agencies.  In  the  case  of 
closing  military  installations,  members 
of  the  BCT  may  serve  on  the  RAB  as 
DoD,  EPA.  and  state  representatives.  It 
is  important  that  any  governmeiU 
representative  chosen  for  RAB 
membership  dedicate  the  time 
necessary,  and  have  sufficient  authority, 
to  fulfill  all  RAB  responsibilides. 

EPA,  state,  and  local  regulatory 
agencies  fulfill  important  roles  on  a 
RAB.  because  of  their  regulatory 
oversight  of  DoD  envirorunental 
restoration  activities.  However,  EPA 
stated  in  the  September  27, 1B94 
Restoration  Advisory  Board 


Implementation  Guidelines  that  its 
involvement  on  a  RAB  will  vary  based 
on  whether  the  installation  is  on  the 
National  Priorities  List  (NPL)  under  the 
CERCLA.  The  NPL,  set  forth  in  Title  40 
CFR  part  300,  appendix  B.  is  a  list  of 
sites  ranked  in  order  of  priority  for 
hazardous  waste  restoration.  EPA  is 
committed  to  full  involvement  as  the 
fisderal  regulatory  agency  on  RABs 
where  EPA  has  received  resources  from 
DoD.  For  installations  that  are  not 
included  on  the  NPL,  non-base  closure 
or  base  closure  installations  where  EPA 
has  not  been  given  resources  from  DoD, 
EPA's  involvement  vnll  be  at  the 
discretion  of  the  Regional  Administrator 
of  EPA's  regional  office.  DoD  has 
included  EPA's  discretionary 
involvement  in  RABs  in  the  proposed 
rule. 

Ideally,  DoD  believes  that  RABs 
should  have  only  one  representative 
from  each  govenunent  agency,  so  as  to 
prevent  an  inordinate  representation  of 
government  and  DoD  omcials.  While 
DoD  encourages  other  government 
representatives  to  attend  RAB  meetings 
their  role  will  be  strictly  one  of 
providing  information  and  support. 

c.  Community  representation.  RA& 
community  members  should  Uve  and/or 
work  in  the  affected  community  or  be 
affected  by  the  installation's 
environmental  restoration  program. 
While  DoD  is  not  proposing  specific 
procedures  to  be  used  for  selecting 
community  members  of  the  RAB,  DoD 
notes  that  one  of  the  most  sensitive 
issues  being  installations  that  establish 
a  RAB  concerns  the  selection  of 
community  members.  When  membere  of 
the  community  feel  the  selection 
process  for  RAB  members,  particularly 
of  community  members,  is  conducted  in 
a  fair  and  unbiased  maimar,  it  enhances 
their  perception  that  the  RAB  can  be  a 
credible  forum  for  the  discussion  of 
their  issues  and  concerns.  If  the 
selection  of  community  members  is  not 
approached  carefully,  the  result  can  be 

a  loss  of  trust  and  failure  to  achieve 
dialogue. 

DoD  will  not  limit  the  ability  of 
conununity  RAB  members  who  have 
business  interests  to  compete  for  DoD 
contracts,  improper  and  appropriate 
assurances  to  avoid  any  potential 
conflicts  of  interest  are  issued. 

d.  Roles  and  responsibilities  of 
members.  DoD  proposes  that  chairman 
ship  of  the  RAB  be  shared  between  the 
installation  and  the  community.  DoD 
believes  this  will  promote  partnering 
between  the  two  parties  and  reOect  a 
strong  commitment  by  DoD  to 
incorporate  the  community's  concerns 
into  decisions  about  the  environmental 
restoratian  process.  Together,  the 


installation  and  community  oo-chairs 
will  jointly  determine  meeting  agendas, 
run  meetings,  and  ensure  that  issues 
related  to  the  environmental  restoretioo 
are  raised  and  adequately  addressed. 

DoD  also  is  specifying  in  the  proposed 
rule  that  the  community  co-chair  and 
community  RAB  members  are  expected 
to  serve  without  compensation  for  their 
services.  DoD  considers  community 
membership  on  a  RAB  to  be  voluntary, 
and  therefore  these  members  will  not  be 
paid  by  DoD  for  the  time  invested  or 
services  rendered. 

DoD  is  not  proposing  specific 
requirements  concerning  the  roles  and 
responsibilities  of  individual  members 
of  a  RAB.  DoD  considers  the  issuance  of 
such  regulations  to  be  overly 
burdensome  to  the  formation  and 
operation  of  RABs,  and  therefore 
urmecessary.  DoD  recommends  that 
installations  consult  previous  guidance 
concerning  the  roles  of  individual 
members  when  forming  and  operating  a 
RAB. 

B.  Operating  Requirements 

1.  Creating  a  Mission  Statement 

DoD  proposes  that  each  RAB  should 
develop  a  mission  statement  that 
articulates  the  overall  purpose  of  the 
RAB.  DoD  considers  this  necessary  to 
provide  focus  and  goals  for  the  group. 
In  addition,  when  members  of  the  RAB 
agree  early  on  to  their  mission,  it 
provides  a  framework  for  discussions. 
Without  the  framework,  discussions 
may  become  hampered  with  issues  that 
are  not  relevant  to  the  envirorunental 
restoration  process. 

2.  Selecting  Co-Chairs 

DoO  proposes  that  the  installation  co- 
chair  be  selected  by  the  installation's 
CO  or  as  defined  1^  miUtary  servioe- 
specific  guidance,  while  the  community 
members  of  the  RAB  will  select  the 
conununity  co-chair.  DoO  considers  it 
necessary  for  the  community  members 
to  select  their  co-chair  to  ensure  their 
active  participation  in  the  operation  of 
the  RAB  and  to  enhance  their 
perception  that  the  RAB  can  be  a 
credible  forum  for  their  issues  and 
concerns. 

3.  Developing  Operating  Procedures 

DoD  considere  a  formal  and  agreed- 
upon  set  of  operating  procedures 
necessary  to  manage  the  business  of 
RABs.  While  DoD  will  allow  each  RAB 
to  customize  or  tailor  its  operating 
procedures  as  it  sees  fit,  DoD  proposes 
that  each  RAB  develop  operating 
procedtu'es  on: 

•  Armouncing  meetings. 

•  Attendance  of  members  at  meetings. 
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•  Frequency  of  meatings. 

•  Additions  or  ramovak  of  RAB 
monuMrs. 

•  Length  of  Bervica  of  members  and 
co-chairs.  " 

•  Methods  Cor  dispute  resolution. 

•  Review  and  responses  to  public 
conunents. 

•  Participation  of  the  public. 

•  Keeping  the  public  informed. 
With  regards  to  keeping  the  public 

inlanned.  DoD  proposes  that  the 
installation  prepare  meeting  minutes 
summarizing  the  topics  discussed  at  the 
meeting.  This  is  needed  to  imsure 
dissemination  of  the  results  to 
community  members  and  interested 
parties.  D6D  also  proposes  that,  at  a 
minimum,  the  minutes  should  be 
distributed  to  the  information 
repositories  established  under  the 
installation's  CRP.  Although  not 
required,  DoD  recommends  that  the 
in^allation  consider  mailing  copies  of 
the  minutes  to  all  community  members 
who  attended  the  meeting,  existiiig  TRC 
members,  and/or  to  people  identifiisd  on 
the  installation's  community  relations 
mailing  list 

4.  'Haining  RAB  Members 

DoD  is  not  proposing  a  requirement 
tat  training  members  of  the  RAB. 
However,  DoD  believes  that  RAB 
members  may  need  some  initial 
orientation  training  to  enable  them  to 
fulfill  their  responsibilities.  DoD 
recommends  thai  the  installation  should 
work  with  EPA,  the  state,  and 
environmental  groups  to  develop 
methods  to  quickly  inform  and  educate 
the  RAB  members  and  to  promote  the 
rapid  formation  of  a  fully  functioning 
RAB.' 

DoD  notes  that  under  this  proposed 
rule,  only  certain  types  of  training  will 
be  considered  within  the  scope  of 
administrative  support  las  RABs.  and 
therefore,  financed  using  funds 
allocated  to  the  administrative  expenses 
of  RABs.  DoD  further  discusses  training 
in  context  of  administrative  support 
eligible  for  available  funding  in  section 
Cl.b.  of  this  preamble. 

5.  Conducting  RAB  Meetings 

DoD  believes  the  meeting  format  of 
each  RAB  will  vary  and  be  dictated  by 
the  needs  of  the  participants.  Therefore, 
DoD  is  not  proposing  specific 
procedures  {or  conducting  RAB 
meetings.' 


1  Furthor  guidAocs  on  tniniag  RAB  oommunity 
OMOibfln  nuy  be  found  in  "R«fltormtk>a  Advijoty 
Boud  Cuidflline«.  DoO/EPA  S«ptmber  1M4." 

'For  timber  guid«nc*  oo  maaling  ioiniKU  tarn 
"KMtanlioo  AdTiaory  Bovd  tapWnematioo 
GuidaUiM.  DolVEPA  S«|iltihir  iset." 


Regarding  the  nature  of  discussions  at 
RAB  meetings,  DoD  vrill  consider  all 
advice  provided  by  the  RAB  whethn 
consensus  in  nature  or  provided  on  an 
individual  basis,  including  advice  given 
that  represents  the  minority  view  of 
members.  While  voting  or  polling  the 
members  may  facilitate  RAB 
discussions,  such  votes  should  be 
advisory  only  and  not  binding  on 
agency  dedsionmakars.  Group 
consensus  is  not  a  prerequisite  for  RAB 
input;  each  member  of  the  RAB  should 
provide  advice  as  an  individual.  At  the 
same  time,  while  group  consensus  is  not 
required  or  aaked  of  advisory  board 
members,  it  is  recognized  that  in  the 
natural  course  of  discussions,  consensus 
may  evolve. 

C.  Adminjstratjve  Support,  Funding, 
and  Reporting  Requinmentt 

1.  Administrative  Support  and  Eligible 
Expenses 

a.  Adminittrative  support  Section 
324  of  Pub.  L.  104-106  amended  section 
2705(dH3),  title  10,  United  SUtes  Code, 
authorizes  the  CO  of  an  installation,  or 
if  there  is  no  such  commander,  an 
appropriate  DoD  official,  to  pay  for 
routine  administrative  expenses  of  a 
RAB  established  at  an  installation.  To 
implement  this  provision,  this  proposed 
rule  requires  that  the  installation 
provide  administrative  support  to 
establish  and  operate  a  RAB,  subject  to 
the  availability  of  funds.  Securing 
ongoing  administrative  support  is 
especially  important  for  closing  or 
closed  installations. 

DoD  proposes  to  define  the  scope  of 
activities  that  are  unique  to  the 
establiahment  and  operation  of  RABs, 
apd  therefore  eligible  for  fimds  as  RAB 
administrative  expenses. 

b.  Eligible  administrative  expenses.  In 
order  for  an  activity  to  be  considered  as 
an  eligible  RAB  administrative  cost,  the 
activity  must  be  unique  to  and  directly 
associated  with  establishing  and 
operating  the  RAB.  For  example, 
producing  a  fact  sheet  as  part  of 
obtaining  a  hazardous  waste  storage 
permit  under  RCRA  or  hosting  an 
installation  open  house  as  specified  by 
the  community  relations  plan  under 
CERCLA,  may  not  necessarily  be 
relevant  to  a  RAB's  mission  statement  or 
operations.  The  costs  incurred  in 
preparing  and  distributing  such  a  tact 
sheet  or  holding  the  open  house  would 
not  be  considered  administrative 
support  required  for  a  RAB. 

Wule  DoD  caimot  identify  all 
possible  examples  of  activities  unique  to 
and  directly  associated  with 
establishing  and  operating  a  RAB,  DoD 
proposes  to  consider  the  following 


activities  as  typical  of  administrative 
support  requ^ed  (or  a  RAB: 

•  RAB  establishmenL 

•  Membership  selection. 

•  Certain  types  of  training. 

•  Meeting  aimouncements. 

•  Meeting  fiidlity. 

•  Facilitators,  including  translators. 

•  Preparation  of  meeting  agenda 
materials  and  minutes. 

•  Maintenance  of  a  RAB  mailing  list 
and  iniyiUng  of  RAB  materials. 

Which  regards  to  training  RAB 
members,  DoD  clarifies  that  in  order  for 
training  to  be  considered  an  eligible 
administrative  cost,  it  must  mutually 
benefit  the  mission  and  all  members  of 
a  RAB  and  be  relevant  to  the 
environmental  restoration  activitias 
occurring  at  the  installation.  For 
example,  if  the  installation  were  to  hold 
an  orientation  training  for  members  of  a 
RAB,  costs  incurred  in  preparing 
training  manuals,  slides,  or  other 
presentation  materials  would  be 
considered  an  allowable  administrative 
expense,  because  such  training  la 
unique  to  and  mutually  beneficial  to  the 
mission  and  members  of  the  RAB. 

A  type  of  training  that  would  not 
qualify  as  a  RAB  administrative  support 
includes  specialized  training  for  an 
individual  member  of  a  RAB,  such  as  an 
oS-site  workshop  on  building 
leadership  capabilities.  DoD  does  not 
consider  such  training  to  be  unique  to 
and  mutually  beneficial  to  the 
establishment  and  operation  of  a  RAB. 
However,  DoD  notes  that  types  of 
training  that  are  not  eligible  for  funding 
as  a  RAB  administrative  expense  may 
qualify  and  be  eligible  for  funding  as 
technical  assistance. 

2.  Funding 

Section  324(d)  of  Pub.  L.  104-106 
amended  section  2705(g]  title  10.  United 
States  Code,  prescribes  the  level  and 
allocation  of  funds  for  RAB 
administrative  expenses.  Accordingly, 
DoD  is  proposing  to  establish  these 
requirements  as  is.  The  proposed  rule 
states  that  subject  to  available  funding, 
operating  installations  should  pay  for 
RAB  administretiva  expenses  using 
funds  from  their  Component's  DERA.  At 
closing  installations,  DoD  proposes  that 
installations  use  BRAC  funds  to  pay  for 
eligible  RAB  administrative  expenses. 

3.  Technical  Assistance  to  Community 
Members 

Section  324(c)  of  Pub.  L.  104-106 
revised  section  270S(e),  title  10,  United 
SUtes  Code,  enables  a  RAB  or  TRC  to 
nquest  fitim  the  private  sector, 
teumical  assistance  for  interpreting 
•scientific  and  engineering  issues  with 
regard  to  the  nature  of  enviroiuiental 


Federd  Ragiater  /  Vol.  61.  No.  152  /  Tuesday,  August  6.  1996  /  Proposed  Rules  40771 


hazards  at  the.  installation  and  the 
restoration  activities  conducted,  or 
proposed  to  be  conducted  at  the 
installation. 

This  proposed  rule  states  that 
community  members  of  RABs  or  TRCs 
seeking  technical  assistance  in 
interpreting  information  with  regard  to 
the  restoration  activities  at  an 
installation  may  request  assistance  from 
such  programs  as  EPA's  TAG  and  TOSC 
programs.  Section  117(e)  and  311(d)  of 
CERCLA  as  amended  by  SARA, 
established  the  TAG  and  TOSC 
programs,  respectively.  These  programs 
provide  grants  for  groups  of  individuals 
to  hire  independent  technical  advisors 
who  can  help  them  understand 
technical  information,  Endings,  and 
recommendations  related  to  a  site. 
Regulations  for  EPA's  TAG  program  are 
fouiui  in  40  CFR  part  35  subpart  M. 

On  May  24, 199S.  OoD  issued  a  Notice 
of  Request  for  Comments  (60  FR  27460). 
in  which  DoO  requested  comments  on 
three  options  for  technical  assistance 
funding  to  dtizens  aflected  by 
environmental  restoration  activities  at 
DoD  installations  (referred  to  as  the 
Technical  Assistance  for  Public 
Participation  (TAPP)  rulemaking).  As 
the  final  TAPP  rulemaking  will  specify 
the  selected  option  for  providing 
technical  assistance  for  shori-term 
training,  atiendance  at  workshops,  and 
the  procurement  of  technical 
consultants  to  interpret  scientific  and 
engineering  issues  with  regard  to  the 
nature  of  enviroiunental  hazards  at  an 
installation  and  the  restoration  activities 
proposed  for  or  conducted  at  the 
installation,  DoD  does  not  address  these 
requirements  in  this  proposed  rule. 

Upon  DoD's  promulgation  of  TAPP 
regulations,  community  members  of 
RABs  or  TRCs  may  request  the 
installation  CO,  or  appropriate  DoD 
official,  to  obtain  &om  private  sector 
sources  technical  assistance. 

4.  Doctunenting  and  Reporting 
Activities  and  Expenses 

Section  324(f)  of  Pub.  L  104-106 
amends  section  2706(a)(2)  of  title  10. 
United  States  Code,  by  adding 
subsection  (j)  requiring  DoD  to  report  to 
Congress  on  the  activities  of  TRCs  and 
RABs.  bi  order  to  fulfill  this 
requirement,  this  proposed  rule  requires 
that  the  installation  at  which  a  RAB  has 
been  established  document  the  activities 
of  the  RAB  and  track  expenditures  for 
administrative  expenses  of  the  RAB. 
With  regards  to  tracking  expenses,  DoD 
recommends  that  installations  tally 
costs  according  to  the  specific  activities 
identified  above  (see  section  IV.C-l.b.  of 
the  preamble)  that  are  typical  of 


admiiustrative  support  required  for  a 
RAB. 

.Although  this  proposed  rule  requires 
installations  to  document  RAB  activities 
and  track  expenditures,  DoD  is  not 
prescribing  specific  procedures  to 
accompU^  this.  In  addition,  DoD  will 
use  internal  department  and  service- 
specific  reporting  mechanisms  to  obtain 
required  information  from  installations 
on  RAB  activities  and  expenditures 
when  reporting  to  the  Congress. 

V.  Segnlatofy  Analysis 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  DoD  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order. 

DoD  has  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  because  it  is  unlikely 
to: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  of  State,  local,  or  tribal 
goverrunents  or  communities; 

(2)  Create  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materiailly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  program  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

B.  Regulatory  Flexibility  Act 

It  has  been  certified  that  this  proposed 
rule  is  not  subject  to  the  Regulatory 
Flexibility  Act  (RFA)  of  1980,  5  U.S.C. 
601  et  seq.  because  it  would  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  primary 
effect  of  the  proposed  rule  will  be  to 
increase  community  involvement  in 
DoD's  environmental  restoration 
program. 

C  Paperwork  Reduction  Act 

It  has  been  certified  that  the  proposed 
rule  does  not  impose  any  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

VI.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  DoD 


must  prepare  a  statement  to  accompany 
any  rule  where  the  estimated  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  will 
be  SlOO  million  or  more  in  any  one  year. 

DoD  has  determined  that  this 
proposed  rule  will  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  SlOO  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector. 

List  ofSiibtecIs  in  32  CTR  PaH  202 

Administrative  practice  and 
procedure.  Environmental  protection — 
restoration.  Federal  buildings  and 
focilities.  Organization  and  functions 
(Government  agencies). 

"ntie  32  of  the  Code  of  Federal 
Regulations,  Chapter  1,  Subchapter  M,  is 
amended  by  adding  part  202  to  read  as 
follows: 

PART  202-RESTORA'nON  ADVISORY 
BOARDS  (RABs) 

Subpart  A— OtMcal  (taquhamantB 
Sec. 

202.1  PurpoM.  scope,  and  ipplicability. 

202. 2  Critwia  for  esUblislimenL 

202.3  NotlBcation. 

202.4  CompositioD  of  a  Rsstonbon 
Advisory  Board  (RAB). 

Suiipart  B— OparaUng  RoquirarrMnts 

202. 5  Crsatiiig  a  mission  ftat^ment 
202.e    Selecting  co-chaiis. 

202.7    Dewloping  operating  prtxadutes. 

Subpart  C—Admkilatfatlvs  Support, 
Fandhia,  and  RaporMng  naquliniisnts 

202.6  Administntivs  support  and  funding. 

202.9  Technical  assiatance  to  commuoity 
membeis. 

202.10  Documenting  and  reporting 
activities  and  expenses. 

Authority:  S  U.S.C  5S1  et  seq.  and  10 
U.S.C  2705. 

Subpart  A— Oenaral  Raquiraniants 

1202.1    Puipoaa,  aeopa,  and  appNeaMNty. 

(a)  The  purpose  of  this  part  is  to 
establish  regulations  regarding  the 
characteristics,  composition,  funding 
and  establishment  of  Restoration 
Advisory  Boards  (RABs). 

(b)  The  regulations  in  this  part  apply 
to  all  RABs  regardless  of  when  the  board 
was  eqtabUshed. 

(c)  'The  purpose  of  a  RAB  is  to  provide 
an  expanded  opportunity  for 
stakeholder  input  into  the 
environmental  restoration  process 
occurring  at  operating  and  closing 
installations  and  at  formerly  used 
defense  sites.  Stakeholders  are  those 
parties  that  are  actually  or  may  be 
potentially  affected  by  restoration 
activities  at  the  installation. 

(d)  A  RAB  will  complement  other 
community  involvement  efforts 
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"'•"■"'"g  St  tn  insuUatioa:  howsvsi  it 
doos  not  raplaoB  othar  tnas  of 
cammunity  outraach  and  putidpatiaa 
activities  requirad  by  apptlcabla  laws 
and  Tsgulationa. 


|2au    Orttsftatori 

(a)  A  RAB  should  be  astablislied  whan 
there  is  sufficient  and  sustained 
communily  interest,  and  any  of  the 
following  crileria  are  mat 

(1)  Tlie  dosura  of  an  installatian 
involves  this  tranafai  of  property  to  the 
community; 

(2)  At  least  50  local  dtixens  petition 
the  installaticn  for  cieatiaD  of  an 
advisoiy  boeid: 

(3)  Federal,  state,  or  local  government 
lepiasentativas  request  the  foimaticm  of 
sn  advisory  board:  or 

(4)  The  installation  detaimines  the 
need  for  sn  advisory  board. 

(b)  To  detennine  the  need  for 
establishing  a  RAfi,  an  installation 
should: 

(1)  Review  correspondence  files: 

(2)  Review  media  coverage: 

(3)  Consult  locsl  commimity 
members: 

(4)  Consult  relevant  government 
officials;  snd 

(5)  Evaluate  responses  to  notices 
placed  in  local  newspapers. 

(c)  The  installation  shall  have  lead 
responsibility  for  forming  and  operating 
a  RAB. 

(208.3    NoWlceHon. 

Prior  to  establishing  a  RAB,  an 
installation  should  notify  potential 
staksholdeis  of  its  inleni  to  fonn  a  RAB. 
In  announcing  the  formation  of  a  RAB, 
the  installation  should  describe  the 
purpose  of  a  RAB  and  discuss 
opportunities  for  membership. 

(202.4    Conpoeltlon  of  a  nselorallon 
A«iln(yBaafd(MB). 

(a)  Membership.  At  a  iriinlmiim  each 
RAB  ahould  consist  of  representatives 
from  the  Department  of  Defanae  CDoD), 
the  U.S.  Environmental  Protection 
Agency  (EPA),  state  government, 
commimity,  and  local  government.  At 
closing  in^allations,  the  rapresentatives 
of  the  Base  Realignment  and  Closure 
(BRAC)  Cleanup  Team  (BCT)  may  also 
serve  as  the  govenmient 
representatives)  of  the  RAB.  For  non- 
dosing  installations,  or  installations 
wham  Q>A  has  not  been  givoi  support 
resources  from  DoD.  EPA's  involvement 
will  be  at  the  discretion  of  the 
Administrator  of  the  appropriate  EPA 
regional  office. 

(b)  Ckaiimaiuhip.  Each  RAB 
established  shall  have  two  cochaira:  one 
lepiwMiuting  the  Dd)  installation  and 
the  other  a  cammunity  momber.  Co- 


chairs  shall  be  responsible  far  directing 
and  managing  the  operations  of  the 
RAB. 

(c)  CompwaaUon  for  Community 
Members  of  the  Restoration  Advisory 
Board.  The  community  co-chair  and 
community  memben  serve  voluntarily, 
therefcse  thay  will  not  be  compenaated 
by  DoD  far  thaij  partidpation. 

Subpflft  B   OpcislInQ  RK|ulfMieniB 


1202,5  CraMkigai 

Each  RAB  should  develop  a  mission 
statement  that  describes  its  overall 
purpose  and  goals. 
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(a)  DoD  Installation  Co-Chair.  The 
OoD  installation  co-chair  shall  be 
selected  bv  the  installation's 
Cnmmanmng  Officer  or  in  accordance 
with  military  service-specific  guidance. 

(b)  Comniunify  Co-Oiair.  The 
community  co-chair  shall  be  selected  by 
the  community  members  of  the  RAB. 

1202.7    Pevatop4ng  operating  procadurao. 

(a)  Each  RAB  ahould  develop  s  set  of 
operating  procedures.  Areas  that  may  be 
addressed  in  the  pttx»dures  involve: 

(1)  Announcing  meetings; 

(2)  Attendance  of  members  at 
meetings; 

(3)  Frequency  of  meetings; 

(4)  Addition  or  removal  of  memben: 

(5)  Length  of  service  for  members  and 
c&chain; 

(6)  Methoda  for  dispute  resolution; 

(7)  Review  and  responses  to  public 
comments; 

(8)  Partidpation  of  the  public  in 
opetatiaos  of  the  RAB; 

(9)  Keeping  the  public  informed  about 
proceedings  of  the  RAB. 

(b)  The  installation  and  community 
co-chairs  should  prepare  meeting 
minutes  summarizing  the  topics 
discussed  at  meetings  of  the  RAB.  .The 
installation  should  make  the  meeting 
minutes  available  in  information 
repositories. 

Subpart  C— AdminMrattv*  Support, 
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fundng. 

(a)  Subject  to  the  availability  of 
fundixig.  the  installation  shall  provide 
administrative  support  to  establish  and 
operate  a  RAB. 

(b)  Allowable  Administntive 
Expenses  for  a  Restoration  Advisory 
Board:  The  following  activities  unique 
to  and  directly  assodated  with 
establishing  and  operating  a  RAB  shall 
quaUfy  as  an  administrative  expense  of 
sRAB: 

(1)  Rstahlishmept  of  the  RAB; 


(2)  Membership  selectiao; 

(3)  Certain  types  of  training; 

(4)  Meeting  amumnoemaota; 

(5)  meeting  bdUty: 

(6)  Meeting  fadlltators.  induding 
translators; 

(7)  Pieparatlao  of  meeting  agenda 
materiola  and  minutes; 

(8)  Maintenance  of  a  mailing  list  for 
the  RAB  and  malHngs  of  materials 
developed  and  uaed  by  the  RAB. 

(clFimding: 

(1 )  At  operating  installations, 
administrative  expenses  for  a  RAB  ahall 
be  paid  for  using  funds  from  the 
Component's  Environmental  Rsetoration 
Accounts. 

(2)  At  closing  installations, 
administntive  expenses  for  a  RAB  ahall 
be  paid  using  Base  Realignment  and 
Qosure  (BRAC)  funds. 

f202J   Technical  iiililirtile 

OOnMMMnly  HMfSBefS, 

Community  members  of  a  RAB  or 
TRC  may  request  tedmical  assistance 
for  interpreting  scientific  and 
engineering  issues  with  regard  to  the 
nature  of  environmental  hazards  at  the 
installation  and  restoration  activities 
conducted,  or  proposed  to  be  condud  at 
the  installation. 

1202.10    DecumenOwgawJiapoHlBg 


The  installation,  at  which  a  RAB  la 
established,  shall  dooiment  the 
activities  and  record  ^^  administrative 
expenses  associated  with  the  RAB. 

D«t«d:|uly  31,ig96. 
PaMda  L.  Toppings, 
Ahamata  OSD  Federal  Register  Uaiaon 
Officer,  Department  of  Defense. 
IFR  Doc  90-19886  Filed  8-5-96: 8:45  ami 
aauwa  coca  ISM  ii  m 


FEDERAL  COMMUMCATIONS 

47CFRPart25 

PB  Doetot  No.  M-132;  FOC  S6-2S0] 

SaMNa  Ucenaing  Procedures 

AOCNCY:  Federal  Communications 

Commission. 

action:  Proposed  nOe. 


i:  American  Mobile  Satellite 
Corporation  ("AMSC")  is  the  only  U.S. 
mobile  satellite  service  ("MSS")  system 
cuirenlly  authorized  to  operate  in  the 
upper  L-band.  However,  international 
coordination  haa  been  extremely 
difficult  and  we  do  not  believe  we  will 
be  able  to  secure  sufficient  spectrum  In 
the  upper  L-band  for  AMSC's 
oparatioiis.  Tberafore,  the  Commisalon 
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haa  proposed  to  assign  the  first  28  MHz 
of  spectrum  (14  MHz  for  Eaith-to-spsce 
transmissions  and  14  MHz  for  space-to- 
Earth  transmissions)  internationally 
coordinated  in  both  the  upper  and  lower 
portions  of  L-band  to  AMSC.  This 
proposal  will  help  to  ensure  that  MSS 
becomes  a  reality  in  the  L-band  and 
AMSC,  a  licensed  and  partly  operating 
satellite  system,  is  able  to  provide 
service. 

DATES:  Comments  must  be  submitted  on 
or  before  September  3, 1996;  reply 
comments  must  be  submitted  on  or 
before  September  23, 1996. 
ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street.  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  OONTACT: 
Paula  Ford,  International  Bureau, 
Satellite  Policy  Branch,  (202)  418-0760: 
Kathleen  Campbell,  International 
Bureau,  Satellite  Policy  Branch  (202) 
418-0753. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  NoUca  of 
Proposed  Rule  Making  ("NPRM")  in  IB 
Docket  No.  96-132:  FCC  96-259, 
adopted  June  6. 1996  and  released  June 
18, 1996.  The  complete  text  of  this 
.  Notice  of  Proposed  Rule  Making  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW..  Washington,  DC,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140,  Washington,  DC.  20037. 

Title:  Establishing  Rules  and  Policies 
for  the  Use  of  Spectrum  for  Mobile 
Satellite  Servioe  in  the  Upper  and 
Lower  L-band. 

As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
R^[ulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  tn  the  course  of  international 
coordination,  it  has  become  clear  that 
the  U.S.  will  not  be  able  to  secure 
suffident  spectrum  in  the  upper  L-band 
for  its  only  licensee  in  the  band,  AMSC. 
Never  before  have  we  been  unable  to 
secure  auifident  spectrum  to  support  a 
satellite  system  that  already  has  been 
licensed,  partly  constructed,  and 
operating.  Therefore,  the  Commisaion 
proposes  to  limit  eligibility  for  the  first 
14  MHz  of  spectrum  coordinated  for 
Earth-to-space  transmissians  and  the 
flnt  14  MHz  cooniinaled  for  space-to- 


Earth  transmissions  in  the  upper  and/or 
lower  L-bands  to  AMSC  and  proposes  to 
modify  AMSC's  license  accwdinsly. 

2.  Coordination  in  the  L-band  has 
been  extremely  difficult.  In  the  entire  L- 
band,  there  is  66  MHz  of  spectrum 
available  for  use  by  Inmarsat.  Canada, 
Mexico,  the  Russian  Federation,  and  the 
United  States  who,  at  the  present  time, 
are  coordinating  spectitim  for  a  variety 
of  MSS  systems  in  the  vicinify  of  North 
America.  The  United  Stales  has  been  at 
a  disadvantage  during  this  coordination 
because  it  b^gan  coordinating  the  upper 
L-band  and  only  later  began  focusing  on 
the  lower  L-band  while  Inmarsat  and 
the  other  administrations  have  been 
coordinating  spectrum  throughout  the 
entire  L-band. 

3.  Furthermore,  Iiunarsat,  the  United 
Slates,  and  the  other  administrations 
have  claimed  requirements  totalling 
significantly  more  than  the  66  MHz 
available.  Moreover,  the  current  designs 
of  mobile  terminals  for  these  MSS 
systems  do  not  permit  Ihem  to  share 
frequendes  in  adjacent  or  similar 
geographic  areas.  Given  this  demand 
and  the  technical  restrictions,  we  do  not 
think  it  will  be  possible  to  secure  for 
AMSC  the  28  MHz  of  spectrum  we  have 
authorized  it  to  use  in  the  upper  L-band. 
In  fact,  it  is  unlikely  that  we  will  be  able 
to  coordinate  more  than  10  to  12  MHz 
in  the  upper  L-band.  Such  an  amoimt 
appears  insuffideni  to  operate  the 
satellite  system  we  authorized  AMSC  to 
buUd. 

4.  We  believe  the  public  intsnst  is 
best  served  by  allowing  AMSC  to  tise 
spectrum  in  the  lower  L-band.  The 
reasons  for  supporting  MSS  in  the  L- 
band  are  as  valid  today  as  they  were  in 
1986.  MSS  can  serve  areas  of  Ihe 
country  that  are  too  remote  or  sparsely 
populated  to  be  served  by  terrestrial 
land  mobile  systems.  It  can  generate  a 
host  of  new  services  by  providing 
communication  between  virtually  any 
point  in  the  country,  irrespective  of 
distance.  MSS  is  uniquely  suited  for 
meeting  the  needs  of  the  transportation, 
petroleum,  and  other  vital  industries.  It 
can  meet  rural  public  safefy  needs  and 
provide  emergency  communications  to 
any  area  In  times  of  emeigendes  and 
natural  diaasters.  Moreover,  the  L-bend 
is  currently  the  only  primary  MSS  band 
in  which  we  have  licensed  geostationary 
MSS  systems.  Geostationary  and  non- 
geostationary  MSS  systems  each  have 
distinctive  service  charaderistics,  and 
we  believe  that  each  type  of  service 
should  be  allowed  to  demonstrate  its 
advantages.  If  geostationary  MSS  is  to 
have  that  opportunity  in  the  near  term, 
it  must  be  in  the  L-band. 

5.  Coordinating  spectrum  for  AMSC 
in  the  lower  L-band  is  particulariy 


attractive  because,  with  the  exceptioo  of 
the  United  States,  the  same 
administrations  and  systems 
coordinating  spectrum  in  the  upper  L- 
band  are  currently  coordinating 
spectrum  in  the  lower  L-band.  AMSCs 
system  operates  in  geostationary  orbit 
and  can  be  timely  coordinated  with  the 
other  entities  who  have  published  in 
advance  with  the  International 
Telecommunication  Union  their  plans 
to  implement  geostationary  systems  in 
the  lower  L-band.  The  lower  L-band  can 
also  accommodate  both  voice  and  data 
services  which  the  currently  licensed 
system  expects  to  provide. 

6.  AMSC — having  already  constnictad 
and  launched  one  of  its  three  authoiixed 
satellites — is  in  the  best  position  to 
provide  MSS  to  the  public 
expeditiously.  If  AMSC,  through  no 
fault  of  its  own,  obtains  insuffidsnt 
spectrum  for  its  system,  its  service  will 
be  jeopardized,  and  no  other  potential 
licenaee  in  the  lower  L-band  will  be  able 
to  provide  service  for  years.  AMSC's 
substantial  progress  toward  full 
implementation  thus  figures  heavily  in 
our  public  interest  analysis.  This  is 
espedally  true  because  AMSC's 
expenditures  were  actually  required  by 
the  construction  and  launch  milestones 
in  AMSC's  license. 

7.  While  all  satellite  licenses  are 
granted  subject  to  the  uncertainties  of 
intamational  coordinations,  the  public 
interest  requires  that  a  Commission 
license  carry  with  it  some  reasonable 
expectation  that  it  will  peraiit  the 
holder  to  implement  its  system. 
Otherwise  applicants  and  licensees — as 
well  as  their  investors  and  potential 
customers — may  he  unwilling  to  commit 
the  significant  resouiT:es  necessary  to 
implement  proposed  systems,  and  this 
Will  have  a  chilling  effect  on  the 
introductioD  of  new  services  to  the 
public.  The  Commission  naturally  does 
not  guarantee  that  any  US-licensed 
system  will  be  profitable,  and  it 
certaiidy  caruiot  guarantee  that  other 
administrations  will  always 
accommodate  U.S.-hcensed  systems.  We 
can  and  ahould,  however,  take 
reasonable  and  appropriate  steps  to 
ensure  that  our  licensees  have  a  fair 
opportunity  to  compete. . 

8.  Opening  the  lower  L-band  for 
competing  applications  would  present 
at  least  a  theoretical  possibilify  for  a 
second  U.S.  licensee  to  begin  providing 
MSS  in  the  L-band  in  competition  wdth 
AMSC.  However,  our  expnience  in  L- 
band  coordinations  since  1989  leads  us 
to  question  whether  this  theoretical 
pooibilify  is  a  realistic  one.  In 
particular,  we  note  that  it  is  unlikely 
that  we  could  coortiinate  more  than  10 
MHz  in  the  lower  L-band  for  another 
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U^.  system,  and  vra  estimate  that  20 
MHz  is  the  minimum  amount  of 
spectnmi  necessary  for  a  viable  MSS 
system. 

9.  Even  under  the  prt^KMal  we  make 
today,  we  are  pessimistic  about 
cooidinating  all  28  MHz  of  spectnmi  we 
have  licensed  AMSC  to  use.  We  do 

.    expect,  however,  to  coordinate  enough 
spectrum  to  permit  AMSC  to  operate  at 
least  one  of  its  three  satellites  in  a  cost- 
effective  manner.  If  contrary  to  our 
expectation,  we  are  able  to  coordinate 
more  than  28  MHz  of  spectrum  in  the 
upper  and/or  lower  L-bands,  we 
propose  to  allow  other  parties  to  apply 
for  the  additional  specmim. 

10.  In  addition  to  adopting  rules  that 
permit  lis  to  assign  AMSC  spectrum  in 
the  upper  and  lower  L-bands  different 
from  that  which  AMSC  is  currently 
authorized  to  use,  we  also  propose  to 
modify  AMSC's  authorization  to  include 
spectrum  in  the  entire  L-band,  lower 
and  upper.  Therefore,  this  NFRM  shall 
also  serve  as  notice  to  AMSC  of  a 
proposal  to  modify  its  current  license, 
and  protests  may  be  filed  in  response  to 
thisNPRM. 

Oidaring  CUiiaae 

11.  Accordingly,  pursuant  to  authority 
contained  in  sections  4(i),  4(j),  303, 316. 
and  403  of  the  Commtmications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i), 
lS4(j),  303,  316,  and  403,  we  hereby 
mve  notice  of  our  intent  to  adopt  the 
licensing  policies  set  forth  herein  and  to 
modify,  as  specified  herein,  the  license 
currently  held  by  AMSC  for  provision  of 
MSS  service. 

12.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  5  U.S.C.  601  et  seq.  (1981)  and 
pursuant  to  $  1.87  of  the  rules,  shall 
serve  a  copy  of  this  NPRM  on  AMSC 

AdminiatratiTe  matters 

13.  This  is  a  rulemaking  proceeding  to 
develop  policies  for  the  assignment  of 
spectrum  but  because  the  Commission 
also  proposes  to  modify  a  license,  this 
proceeding  is  also  an  adjudication. 
Pursuant  to  §  1.1200(a)  of  the 
Commission's  rules.  §  1.1208  detailing 
the  ex  parte  procedures  for  adjudicatory 
prticeedings  is  waived.  The  entire 
proceeding  both,  rulemaking  and 
adjudication,  shall  be  treated  as  "non- 
restricted"  for  ex  parte  purposes  in 
order  to  assist  the  Commission  in 
developing  a  more  complete  record  on 
which  a  well-reasooed  dedsion  can  be 
made.  47  CFK  1.1200(a}  and  1.1206.  Ex 


parte  presentations  are  pennitted. 
except  during  the  Sunahine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules.  See 
generally  A7  CFR  1.1202. 1.1203,  and 
1.1206(a).  The  Sunshine  Agenda  period 
is  the  period  of  time  that  commences 
with  the  release  of  public  notice  that  a 
matter  has  been  placed  on  the  Sunshine 
Agenda  and  terminates  when  the 
Commission  (1)  Releases  Ae  text  of  a 
decision  or  order  in  the  matter,  (2) 
issues  a  public  notice  stating  that  the 
matter  has  been  deleted  from  the 
Sunshine  Agenda;  or  (3)  issues  a  public 
notice  stating  that  the  matter  has  been 
returned  to  the  staff  for  further 
consideration,  whichever  occurs  first. 
47  CFR  1.1202(0.  During  the  Sunshine 
Agenda  period,  no  presentations,  ex 
parte  or  otherwise,  are  permitted  unless 
specifically  exempted.  47  CFR  1.1203. 

14.  Pursuant  to  applicable  procedures 
set  forth  in  5S  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  September  3, 
1996,  and  reply  comments  on  or  before 
September  23. 1996.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  and  five  copies  of  all  comments, 
'reply  comments,  and  supporting 
comments,  if  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  send  additioiud 
copies  to  Office  of  the  Secretary,  Federal 
Communications  Commission. 
Washington,  D.C.  20554.  Comments  and 
reply  combents  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Federal 
Comnumlcations  Commission, 
Reference  Center,  Room  239, 1919  M 
Street,  NW.,  Washington,  DC  20554.  For 
further  information  concerning  this 
NPRM  contact  Paula  Ford  at  (202)  418- 
0760  or  Kathleen  Campbell  at  (202) 
418-0753. 

Initial  Rsgolalory  Flexibility  Act 
Stetenenl 

15.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  of  the  expected  impact  on 
small  entities  of  the  proposals  suggested 
in  this  document.  The  IRFA  is  set  forth 
in  Appendix  A  ef  the  NPRM.  Written 
public  comments  are  requested  on  the 
IRFA.  These  comments  must  be  filed  in 
accordance  virith  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
NPRM,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Initial  Regulatory 
Flexibility  Anafysis.  The  Secretary  shall 
send  a  copy  of  this  NPRM.  including  the 
Initial  Regulatory  Flexibility  Analysis, 


to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act,  Pub.L.  No. 
96-354.  94  Stat.  1164.  5  U.S.C.  601  et 
seq.  (1981). 

List  orSab)ects  In  47  CFR  Put  25 

Satellites. 
Federal  Commuaicatioos  Commission. 
WtlUan  F.  CatsB, 
Acting  Secietaiy. 
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Radio  BrMdeaaUng 
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AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Roger  L.  Hoppe,  Q, 
requesting  the  allotment  of  FM  Channel 
229A  to  Umrai,  Colorado,  as  that 
community's  second  local  FM 
transmission  service.  Coordinates  used 
for  this  proposal  are  39-15-36  and  103- 
41-12. 

MTE8:  Comments  must  be  Bled  on  or 
before  September  16, 1996,  and  reply 
comments  on  or  before  October  1,1996. 
AOOWaSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  James 
A.  Koemer,  Esq.,  Baraff.  Koemer& 
Olender,  P.C,  Three  Bethesda  Metro 
Center,  Suite  640,  Bethesda.  MD  20814- 
S330. 

FOB  FUimcn  MFOmiATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPI.EMENTARV  MFOMIATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-156,  adopted  July  19.  1996,  and 
released  July  26, 1996.  Ilie  full  text  of 
this  Commission  decision  Is  available 
for  Inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc..  (202)  857- 
3800.  2100  M  Street,  NW..  Suite  140. 
Washington,  DC  20037. 
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Provisians  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  pnx»eding. 

Members  of  uie  public  should  note 
that  from  the  time  a  Notice  of  Propoaed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  peimissible  ex  parte  contacts. 

For  inrannation  regarding  proper 
filing  prtxsdures  for  comments.  See  47 
CFR  1.415  snd  1.420. 

List  of  Siib(w:ts  In  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicatioiis  C:oinmiasion. 
Joha  A  Korousos, 

Chief,  Allocatiom  Branch,  Policy  and  Rules 
Divition,  Moss  Media  Bureau. 
IFR  Doc  96-19877  Filed  8-5-96: 8:45  ami 
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47  CFR  Part  73 

PMI  DoefcM  No.  96-154,  RM-M34] 

Radto  BiWKteeatlng  Sarvlcae; 
Wynnewood,OK 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


r:  The  Commission  requests 
comments  on  a  petition  filed  by  Bea 
Kimbrough  seeking  the  allotment  of 
Chaimel  291A  to  Wynnewood,  OK.  as 
the  community's  first  local  aural 
transmission  service.  Channel  291A  can 
be  allotted  to  Wynnewood  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restrictic^,  at  coordinates  34-38- 
42  North  Latitiide  and  97-10-00  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  September  16, 1996,  and  reply 
comments  on  or  before  October  1, 1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20SS4.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Bea  Kimbrough,  9400 
Wonga,  Midwest  Qty.  OK  73130 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT. 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLEMBITARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-154.  adopted  July  19. 1996.  and 


released  July  26, 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  btislness  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchssed  bt>m  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc..  (202)  857- 
3800.  2100  M  Street.  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicatioas  CommissiOD. 
Jolm  A.  Karansos, 

Chief,  Allocotiont  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bunau. 
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47  CFR  Part  73 

[MM  DockM  Na  aft-1S6;  nM-«82ai 

Radio  Broadcasting  Servteea;  Keaau. 
HI 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  ride  making 
filed  by  Deborah  Takehlro  Ombac 
seeking  the  allotment  of  FM  Channel 
288C2  to  Keaau,  Hawaii,  as  that 
community's  first  local  aural 
transmission  service.  Coordinates 
utilized  for  this  proposal  are  19-37-30 
and  155-02-24. 

DATES:  Comments  must  be  filed  on  or 
before  September  16, 1996,  and  reply 
comments  on  or  before  October  1, 1996. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Deborah  Takehlro 
Ombac  620  Awa  St.,  Hilo,  HI  96720. 


FOR  FURnCR  MFORMATWN  CONTACT: 
Nancy  Joyner.  Mass  Media  Bunau.  (202) 
418-2180. 

SUFPiaMNTARY  wfohmahon:  This  is  a 
synopsis  of  the  Commission's  Notics  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-155.  adopted  July  19. 1996.  and 
released  July  26, 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
noimal  business  hours  in  the  FCCs 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  dedsion  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc..  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  EIC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
(TR  1.^15  and  1.420. 

List  of  Subjects  In  47  CFR  Part  73 

Radio  broadcasting. 
Federal  ComniunicatiODf  Commission. 
John  A.  Karensas, 

Chief,  Allocations  Bmnch,  Pulley  and  Rules 
Division,  Mass  Media  Bunau. 
IFR  Doc  96-19878  Filed  S-5-96:  S:4S  am) 
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DEPARTiENT  OF  ENERGY 

48  CFR  Parts  909, 952.  and  970 

RIN  19S1-AB26 

Acquisition  Ragulatlon;  Ravlaiona  le 
Organizational  Conflicts  of  Iniarast 

AOENCY:  Office  of  Procurement  and 

Assistance  Management,  Department  of 

Energy. 

ACTION:  Proposed  rule. 

summary:  The  Department  of  Energy 
{DOE)  proposes  today  to  amend  its 
Acquisition  Regulation  to  effect  changes 
to  its  Organizational  Conflicts  of  Interest 
poUcies  as  a  result  of  the  repeal  of  the 
two  statutory  provisions  upon  which 
IX}E's  system  for  treating  organizational 
conflicts  of  interest  was  based. 
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DATEK  Wiittan  comments  (time  coplae) 
must  be  submitted  no  later  than  October 
7,1996. 


:  Comments  should  be 
addressed  lo:  Robert  M.  Webb,  U.S. 
Depaitment  of  Energy,  Office  of 
Procurement  and  Assistance 
Management,  Office  of  Policy,  HR-Sl, 
Room  BH-023,  IIXM  Independence 
Avenue.  SW.,  Washington,  D.C.  20585. 
FOR  Rlimcn  MFOMMTION  CONTACT: 
Robert  M.  Webb.  U.S.  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management.  1000 
Independence  Avenue,  SW., 
Washingtim,  O.C,  20S8S,  (202)5a»- 
8264. 
Edward  Lovett,  U.S.  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20S8S,  (202)586- 
8614. 
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Subsections  (b)(2)  and  (5)  of  section 
4304  of  the  Federal  Acquisition  Reform 
Act  of  1996  (FARA),  Pub.  L.  104-106, 
repealed  section  33  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.C  789)  and  section  19  of  the 
Federal  Nonnuclear  Energy  Research 
and  Development  Act  of  1974  (42  U.S.C. 
5918).  These  two  statutory  provisions 
provided  the  basis  for  the  ciepanment  of 
Energy  organizational  conflict  of  interest 
(OCl)  regulation  that  is  codified  at  46 
CFR  Subpart  909.5.  As  a  result  of  the 
repeal  of  the  underlying  statutes,  the 
Department  has  re-examined  the  OCI 
systems  established  in  the  Department 
of  Energy  Acquisition  Regulation 
(DEAR)  and  the  Federal  Acquisition 
Regulation  (FAR)  and  proposes  to 
implement  and  supplement  the  ciment 


FAR  provisions  in  the  maimer  described 
below.  The  OCl  system  refinements 
proposed  in  this  regulation  are  intended 
to  addiess  concerns  that  the  ageiKy  hat 
identified  based  on  more  than  a  decade 
of  experience  under  the  OQ  system 
deecribed  in  the  DEAR.  To  focilitate 
tmdemtandlng  of  the  revisioiu  that  the 
Department  is  proposing,  the  following 
text  not  tmly  describes  bow  the 
Ospartment'i  regulation  builds  on  the 
OQ  system  provided  in  the  FAR,  but 
also  explains  how  it  diflns  from  the 
tX)E  Oa  system  currently  found  in  the 
DEAR. 


A.  Types  of  Contracts  Subiect  to  Od 
TnatBwtfi 

The  FAR  OQ  system  applies  to 
advisory  and  assistance  services  and  to 
consultants.  This  regulation  proposes  no 
change  in  the  FAR  provisions  that 
define  the  scope  of  coverage  of  the  OCl 
regulations.  Although  the  OQ  system 
currently  described  in  the  DEAR  applies 
to  evaluation  services  and  technical 
consulting  and  management  support 
services,  the  Department  believes  that 
the  FAR  definition  of  "advisory  and 
assistance  services"  and  the  DOE 
definitions  of  "evaluation  services"  and 
"technical  consulting  and  management 
support  services"  are  essentially  the 
same.  The  scope  of  coverage  of  the  FAR 
regulation  and  the  IX)E  supplement 
proposed  in  this  rule,  therefore,  will  be 
substantially  the  same  as  the  OCI  system 
currently  foimd  in  the  DEAR. 

B.  Dollar  Threshold  For  Application 

The  CXH  system  described  in  the 
DEAR  applies  lo  covered  contracts 
without  regard  to  the  dollar  amount  of 
the  transaction.  The  FAR  system  applies 
to  covered  contracts  in  excess  of  the 
simplified  acquisition  threshold, 
currently  1100,000.  The  proposed  DOE 
system  also  would  apply  to  covered 
contracts  and  subcontracts  in  excess  of 
the  simplified  acquisition  threshold. 

C  Disclosure  of  Interest 

The  sohcitation  provision  currently 
found  in  DEAR  section  952.209-70, 
Organizational  Conflicts  of  Interest — 
Disclosure  or  Representation,  requires 
all  offsrors  to  provide  a  concise 
statement  of  all  relevant  facts 
concerning  past,  present,  or  currently 
planned  interests  (financial,  contractual, 
organizational,  or  otherwise)  that  relate 
to  the  work  described  in  the  statement 
of  work.  The  DEAR  provision  extends 
this  disclosure  requirement  to  the 
oBeror's  affiliates,  proposed  consultants, 
and  subcontractors  of  any  tier.  It  also 


places  no  time  limit  on  the  information 
that  must  be  provided. 

In  contrast,  the  FAR.  in  soUdtatiOD 
prt>visian  52.209-8,  Organizatioiul 
Conflicts  of  Interest  Certificate — 
Advisory  and  Assistance  Services, 
rNuirae  that  the  apparent  successful 
OTOor  submit  a  (xitificale  that,  among 
other  things,  describes  services  rendered 
to.the  Govenunent  or  other  clients, 
during  the  12  months  preceding  the  date 
of  the  certification,  with  respect,  or 
directly  nUted,  to  the  same  subject 
matter  as  the  solicitation  in  question. 
The  FAR  provision  allows  the  head  of 
the  contracting  activity  to  extend  the 
period  subject  to  the  reporting 
requirement  to  up  to  36  months.  The 
offeror's  affiliates,  proposed  consultants, 
and  subcontractors  are  not  subject  to  the 
reporting  requirement. 

The  approach  to  disclosure  of 
information  proposed  in  this  rule  is 
baaed  on  the  approach  provided  in 
section  52.209-e  of  the  FAR.  like  the 
FAR,  the  proposed  rule  would  require 
that  only  the  apparent  successful  offeror 
disclose  information  related  to 
organizational  conflicts  of  interest  and 
would  not  require  disclosure  from 
affiliates.  The  proposed  rule  provides, 
however,  that  any  consultants  or 
subcontractors  identified  as  part  of  the 
team  proposed  by  the  offeror  also  would 
be  subject  to  the  disclosure  requirement. 
The  proposed  rule  also  adopts  the 
twelve  to  thirty-six  month  time  period 
of  the  FAR  for  disclosure  of  information. 
Finally,  the  proposed  rule  clarifies  and 
somewhat  expands  the  categories  of 
information  that  would  be  subject  to 
disclosure  to  include  all  relevant 
Infofination  concerning  any  past, 
present,  or  ctirrently  pUimed  interest 
(financial,  contractiul,  organizational, 
or  other  information)  related  lo  the  work 
described  in  the  statement  of  work. 
These  refinements  of  the  language 
provided  in  the  FAR  will  help  ensiue 
that  all  information  relevant  to  an 
organizational  conflict  of  interest  review 
is  available  to  the  Department  when  it 
conducts  its  evaluation  of  the  apparent 
successful  offeror  and  any  identified 
subcontractors  and  consultants. 

The  proposed  solicitation  provision 
also  eliminates  the  certification 
requirement.  The  Department  believes 
that  this  approach  is  consistent  with 
section  4301  of  the  FARA  which 
requires  agencies  to  eliminate 
certification  requirements  that  are  not 
required  by  statute.  The  new  provision 
will  require  only  a  disclosure  by  the 
apparent  successful  offeror.  This 
approach  is  predicated  on  anticipated 
changes  to  the  FAR  solicitation 
provision.  The  Department,  however, 
will  review  the  certification  issue  if  tlie 
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FAR  adopts  a  di^rent  approach  to 
addressing  this  matter. 

D.  Contract  Clause 

In  section  9.507-2,  Contract  Clause, 
the  FAR  recognizes  that  there  may  be 
instances  where,  as  a  condition  of 
award,  the  contractor's  eligibility  for 
future  prime  contracts  should  be 
restricted  or  the  contractor  must  agree  to 
some  other  restraint.  The  FAR  further 
provides  that  the  solicitation  is  to 
contain  a  proposed  clause  that  specifies 
both  the  nature  and  duration  of  the 
proposed  restraint  and  that  the 
contracting  officer  is  to  include  this 
clause  in  the  contract  The  FAR 
provides  no  model  for  this  clause,  but 
does  recognize  that,  when  appropriate, 
the  contracting  officer  may  negotiate  the 
final  terms  of  this  clause  with  the 
successful  offeror.  The  FAR  also  states 
that  the  restraint  imposed  by  the  clause 
is  to  be  limited  to  a  fixed  term  of 
reasonable  duration,  llie  duration  of  the 
restraint  mtist  be  specified  in  the  clause 
and  may  vary  from  one  contract  to 
another. 

This  rule  proposes  to  address  this 
issue  by  providing  a  contract  clause  for 
inclusion  in  solidtaUons  for  advisory 
and  assistance  services  and,  ultimately, 
in  the  resulting  contracts.  This  clause  is 
modeled  in  many  important  respects  on 
the  organizational  conflict  of  interest 
clause  ctirrently  found  in  section 
952.209-72  of  the  DEAR.  The  proposed 
clause  differs,  however,  in  a  number  of 
respects  from  the  approaches  found 
currently  in  the  FAR  and  DEAR. 

1.  Coverage  of  Affiliates 

While  the  FAR  does  not  provide  that 
affiliates  of  the  successful  contractor 
would  be  subject  to  any  restraints  on 
future  activities,  the  clause  currently 
found  in  the  DEAR  extends  the 
restrictions  described  in  that  clause  to 
affiliates  of  the  contractors  and  their 
successors  in  interest.  The  proposed 
DEAR  clause  would  continue  to  extend 
restraints  on  future  activities  to  affiliates 
of  the  successful  contractor. 

Based  on  our  experience  in 
addressing  organizational  conflict  of 
interest  issues,  the  Department  believes 
that  this  restriction  on  activities  of 
affiliates  is  necessary  for  two  reasons. 
First,  it  reduces  the  potential  for  bias  in 
the  contractor's  work,  by  eliminating  the 
possibility  that  a  contractor's  objectivity 
might  be  affiacted  by  the  knowledge  that 
a  particular  outcome  might  improve  an 
affiliate's  position  in  a  competition 
stemming  directly  from  performance  of 
the  contract.  Second,  it  reduces  the 
potential  for  an  affiliate  to  obtain  an 
unfair  competitive  advantage  in  future 
competitions,  by  ensuring  that  they  are 


unable  to  benefit  from  information 
obtained  by  the  contractor  during  the 
course  of  performance  and  not 
otherwise  available  to  the  publia 

2.  Application  to  Subcontractors 

The  FAR  does  not  require  the 
restraints  imposed  on  the  siKxsssful 
contractor  extend  to  stibcontractors.  The 
clause  currently  found  in  the  DEAR 
provides  that  the  restraints  imposed  by 
this  clause  are  to  flow  down  to 
subcontractors  of  any  tier.  The  current 
DEAR  clause  further  provides  that  the 
contracting  officer  must  review  the 
subcontractor's  disclosure  statement 
and  may  preclude  award  to  a 
subcontractor  if  organizational  conflict 
of  interest  issues  cannot  be  resolved- 

Under  the  proposed  rule,  all 
subcontracts  for  advisory  and  assistance 
services  whose  value  exceeds  the 
simplified  acquisition  threshold  would 
'  be  subject  to  the  proposed  contract 
clause.  This  is  necessary  because  prime 
contractors  may  subcontract  crucial 
areas  of  contract  performance.  However, 
in  contrast  to  the  system  currently 
described  in  the  DEAR,  the  contracting 
officer  would  no  longer  be  responsible 
for  reviewing  and  evaltiating  the 
organizational  conflict  of  interest 
information.  In  the  future,  the  prime 
contractor  would  be  responsible  for 
conducting  the  organizational  conflict  of 
interest  review  of  the  subcontractore 
that  were  not  identified  in,  and 
evaluated  as  part  of,  the  proposal 
submitted  in  response  to  the 
solicitation.  These  subcontractore,  in 
turn,  would  be  responsible  for 
evaluating  subcontractors  that  they 
propose  to  use.  In  the  event  that  the 
prime  contractor  or  any  of  the 
subcontractors  identify  an  actual  or 
significant  potential  organizational 
conflict  of  interest  that  cannot  be 
avoided  or  neutralized,  they  would  be 
required  to  obtain  the  approval  of  the 
contracting  officer  prior  to  entering  into 
the  subcontract. 

3.  Other  Issues 

The  proposed  clause  would  limit 
restrictions  on  future  contracting  to  five 
years.  This  is  in  contrast  to  the  clause 
currenUy  foimd  in  the  DEAR  that  places 
no  time  limit  on  the  restrictions  against 
future  contracting.  Also,  the  proposed 
rule  permits  the  contracting  officer  to 
tailor  the  provisions  of  the  clause  to 
address  the  circumstances  of  each 
acquisition. 

E.  The  OCl  Determination 

The  OQ  system  described  in  the 
DEAR  explicitiy  requires  the  DOE 
contracting  officer  to  evaluate  all 
relevant  inionnation  concerning 


possible  organizational  conflicts  of 
interest  prior  to  any  award  and  to  i 
a  finding  as  to  whether  a  possible 
organizational  conflict  of  interest  may 
exist  with  respect  to  a  particular  offeror. 
Consistent  vrith  applicable  statutory 
requirements,  the  OQ  regulation 
currently  found  in  the  DEAR  provides 
that  the  contracting  officer  must 
determine  whether  the  interests 
disclosed  and  information  otherwise 
available  present  "little  or  no 
likelihood"  of  an  organizational  conflict 
of  interest.  If,  by  application  of  this 
standard,  an  organizational  conflict  of 
interest  is  foimd,  then  the  contacting 
officer  may  take  steps  to  avoid  the 
conflict,  disqualify  the  o%ror  from 
award,  or,  after  another  statutorily 
directed  determination,  award  the 
contract  in  the  face  of  the  conflict 

The  FAR  does  not  explicitly  requin 
the  contracting  officer  to  evaluate  the 
information  submitted  in  the  OQ 
certificate  nor,  to  make  a  written 
determination  regarding  the  potential 
for  an  organizational  conflict  of  interest 
in  all  instances. 

To  clarify  the  responsibilities  of  the 
contracting  officer,  the  proposed  rule 
would  require  the  contracting  officer  to 
make  a  written  determination  regarding 
the  existence  of  an  actual  or  significant 
potential  organizational  conflict  of 
interest  for  each  procurement  subject  to 
OQ  requirements.  If  an  actual  or 
significant  potential  conflict  exists,  the 
contracting  officer  would  he  required  to 
"avoid,  neutralize,  or  mitigate"  the 
conflict.  If  the  conflict  carmot  be 
avoided,  neutralized,  or  mitigated,  the 
contracting  officer  may  disqualify  the 
offeror  from  award  and  Iwgin  the 
disclosure  and  evaluation  process  with 
the  firm.next  in  line  for  award. 

F.  Waiver 

The  OQ  regulations  currently 
contained  in  the  DEAR  do  not  provide 
for  waiver  of  any  portion  of  the  OQ 
requirements.  In  order  to  award  a 
contract  in  the  face  of  an  organizational 
conffict  of  interest,  the  Secretary  or  the 
Secretary's  designee  must  determine 
that  the  award  is  in  the  best  interests  of 
the  United  States.  The  regulations 
further  require  that  an  appropriate 
written  finding  and  determination  be 
published  in  the  Federal  Krister. 

The  FAR  provides  that  "any  general 
rule  or  procedure"  of  Subpart  9.5  may 
be  waived  by  an  official  not  lower  than 
the  Head  of  the  Contracting  Activity. 
Consistent  with  the  FAR,  the  proposed 
rule  delegates  the  FAR  waiver  authority 
to  DOE  Heads  of  Contracting  Activities. 


4077S 


Federal  Kagtiter  /  Vol.  61.  No.  152  /  Tuesday,  August  6.  1996  /  Proposed  Rules 


in.PiiiiUc 

A.  Consideration  and  Availability  of 
Conunents 

Inlarested  persons  are  invited  to 
paitidpete  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
Department  of  Energy  Acquisition 
Regulation  amsDdments  set  forth  in  this 
notice.  Three  copies  of  written 
conunents  should  be  submitted  to  the 
address  indicated  in  the  MNMESSCS 
section  of  this  notice.  All  written 
comments  received  by  the  date 
indicated  in^e  DATES  section  of  this 
notice  and  all  other  relevant-information 
in  the  record  will  be  carefully  assessed 
and  fully  considered  prior  to 
publication  of  the  final  rule.  All 
comments  received  will  be  available  for 
public  inspection  in  the  E)OE  Reading 
Room,  Room  lB-190.  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington,  DC  2058S.  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Any  information  considered  to  be 
coiifidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination  (See  10  CFR  1004.11). 

B.  Public  Hearing  Deteimination 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation's 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Public  Law  95-91,  the  DOE 
Organization  Act,  and  the 
Administrative  Procediue  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rtile.  However,  sboidd  a  sufficient 
number  of  people  request  a  public 
hearing,  the  Department  will  reconsider 
its  determination. 

IV.  Pracednral  Keqniiemenls 

A.  Review  Under  Executive  Order  J  2866 
Today's  regulatory  action  has  been. 

determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  128ee,  "Rsyilatory  Plaiming  and 
Review,"  (58  FR  51735,  October  4.- 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  OCfice  of 
Management  and  Budget  (OMB). 

B.  Review  Under  Executive  Order  12988 
With  respect  to  the  review  of  existing 

regulations  and  the  promidgation  of 
new  regulations,  section  3(a)  of 


Executive  Order  12988,  "Qvil  Justice 
Reform."  61  FR  4729  (February  7,  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  EUminate  drafting 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  litigation:  aiul 
(3)  provide  a  clear  legal  standard  for 
afiscted  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect ,  if  any; 
(2)  clearly  specifies  any  efiect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  staiidard  for 
aSacted  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
aSecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regillations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  IX}E  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  proposed 
regulations  meet  the  relevant  standartls 
of  Executive  Order  1 2988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601  etseq.,  that  requires 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  any  proposed  rule 
which  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  would  likely  ease  any  burden  on 
small  businesses  associated  with  the 
organizational  conflicts  of  interest 
system  currently  foimd  in  the  DEAR, 
liie  proposal  would  limit  application  to 
contracts  and  subcontracts  in  excess  of 
SIOCOOO,  thereby  not  applying  to 
transactions  dominated  by  small 
businesses.  The  piuposed  system 
requires  no  special  expertise  and  the 
discloeure  requirements  are  limited  to 
the  apparently  successful  or  those  firms 
in  the  competitive  range,  as  opposed  to 
applying  to  all  offerors.  The  obligation 
to  disclose  past  interests,  which  the 
system  currentiy  found  in  the  DEAR 
does  not  limit,  has  been  limited  from 
generally  to  the  past  twelve  (12)  months. 
On  the  basis  of  the  foregoing,  DOE 


certifies  that  this  proposed  rule,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and.  therefore, 
no  initial  regulatory  flexibility  analysis 
has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  additional  information  or  record, 
keeping  requirements  are  imposed  by 
this  rulenujdng.  Accordingly,  no  OMB 
clearance  is  rec^uired  imder  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501,  etssq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DCffi  has  concluded  that  promulgation 
of  this  proposed  rule  falls  into  a  class  of 
actions  which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  human  environment,  as  determined 
by  DOE'S  regulations  (10  CFR  Part  1021, 
Subpart  D)  implementing  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969  (42  U.S.C  4321  et  seq.). 
Specifically,  this  propoeed  rule  is 
categorically  excluded  bom  NEPA 
review  because  the  proposed 
amendments  to  the  DEAR  would  be 
sthctiy  procedural  (categorical 
exclusion  Ae).  Therefore,  this  proposed 
nde  does  not  require  an  environmental 
impact  statement  or  envirorunental 
assessment  pursuant  to  NEPA. 

F.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  (52  FR  41685, 
October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Govenunent.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  proposed  rule,  when 
finalized,  will  revise  certain  policy  ajul 
procedural  requirements.  States  which 
contract  with  DOE  will  be  subject  to  this 
proposed  rule.  However,  DOE  has 
determined  that  this  proposed  rule  will 
not  have  a  substantial  direct  effect  on 
the  institutional  interests  or  traditional 
functions  of  the  States. 

List  of  Snbjeds  in  48  CFK  Parts  9M, 
952,  aad  070. 

Government  procurement 
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Issuad  in  Washington,  D.C  on  |uly  22, 
1996. 
Uchaitl  H.  Hofit 

Depu  ty  Assistant  Seaetoryfbr  Pmcumment 
and  Assistance  MaoagBotent. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PART  90e-CONnMCTOR 
CXJAUFICATIONS 

1.  The  authority  dtatioo  for  Part  909 
continues  to  read  as  follows: 

AuUwrltr  42  U.S.C  7254, 40  U.S.C 

48e(c|. 

2.  Subpart  909.5  is  revised  to  read  as 
set  forth  below: 

Subpart  9M.S— Organizational  and 
Conauttwit  Conlllcta  of  hiMraat 

909.503  Waiver. 

909.504  Contracting  officer's  lespoDsibility. 
809.507    Solicitation  pioviiions  and 

contract  clause. 
909.507-1    Solicitation  ptovttioiu. 
909.507-2    Contract  clauM. 

«0S.SO3    Walvw. 

Heads  of  Contracting  Activities  are 
delegated  the  authorities  in  48  CFR 
(FAR)  9.503  regarding  waiver  of  OQ 
requirements. 

908.804    Contracting  otflcar'a 
reaponalMHy.  (DOE  coverage    paragraphs 
(d)and(»)) 

(d)  The  contracting  officer  shall 
evaluate  the  statement  by  the  apparent 
successful  offeror  or,  where  individual 
contracts  are  negotiated  with  all  firms  in 
the  competitive  range,  all  such  firms  for 
interests  relating  to  a  potential 
organizational  conflict  of  interest  in  the 
performance  of  the  proposed  contract. 
Using  that  information  and  any  other 
credible  information,  the  contracting 
officer  shall  make  a  written 
determination  of  whether  those  interests 
create  an  actual  or  significant  potential 
organizational  conflict  of  interest  and 
identify  any  actions  that  may  be  taken 
to  avoid,  neutralize,  or  mitigate  such 
conflict  In  fiilBlling  their 
responsibilities  for  identifying  and 
resolving  potential  conflicts,  contracting 
officers  should  avoid  creating 
unnecessary  delays,  burdensome 
information  requirements,  and  excessive 
documentation. 

(e)  The  contracting  officer  shall  award 
the  contract  to  the  apparent  successful 
offeror  unless  a  conflict  of  interest  is 
determined  to  exist  that  cannot  be 
avoided,  neutralized,  or  mitigated. 
Before  determining  to  withhold  award 
based  on  organizational  conflict  of 
interest  considerations,  the  contracting 


officer  shall  notify  the  oSsror,  provide 
the  reasons  therefor,  and  allow  the 
offeror  a  reasonable  opportunity  to 
respond.  If  the  conflict  cannot  be 
avoided,  neutralized,  or  mitigated  to  the 
contracting  officer's  satisfaction,  the 
contracting  officer  may  disqualify  the 
offeror  bom  award  and  undertake  the 
disclosure  and  evaluation  process  with 
the  firm  next  in  line  for  award.  If  the 
contracting  officer  finds  that  it  is  in  the 
best  interest  of  the  United  States  to 
award  the  contract  notwithstanding  a 
conflict  of  interest,  a  request  for  waiver 
shall  be  submitted  in  accordance  with 
48  CFR  909.503.  The  waiver  request  and 
decision  shall  be  Included  in  the 
contract  file. 


•09.507 


•W.S07-1 


<c)) 


(DOE 


(c)  The  contracting  officer  shall  insert 
the  provision  at  48  CFR  952.209-8, 
Organizational  Confficts  of  Interest 
Disclosure — Advisory  and  Assistance 
Services,  in  solicitations  for  advisory 
and  as8istaru:e  services  expected  to 
exceed  the  simplified  acquisition 
threshold.  In  individual  procurements, 
the  Head  of  the  Contracting  Activity 
may  increase  the  period  subject  to 
disclosure  in  paragraph  (c)(4)  up  to  36 
months. 

MSJ07-2    Contract  Ciaute. 

Contracting  Officers  shall  insert  the 
clause  at  48  CFR  952.209-72, 
Organizatioiul  Conflicts  of  Interest,  in 
ead>  contract  for  advisory  and 
assistance  services  expected  to  exceed 
the  simplified  acquisition  threshold. 
Contracting  officers  may  make 
appropriate  modifications  where 
necessary  to  address  the  potential  for 
oiganizational  conflicts  of  interest  in 
individual  contracts. 

PART  »S2— SOUCrTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  The  authority  citation  for  Part  952 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C. 
486(c). 

4.  Subsection  952.209-8  is  added  as 
follows: 

962.209-8    Orgmliattonileonnictsot 
InlMast— discieaun. 

As  prescribed  in  48  CFR  909.507-l(c). 
insert  the  following  provision: 

OfganixatioBal  ConOlcii  of  Interest 
Dtodosim — Adviaaiy  and  Assistance 
STricmOaai-ltH) 

(a)  Oiganizational  conflict  of  interest 
means  tiiat  tjecause  of  other  activitiefl  or 


relatioaslups  with  oilier  pflnona.  a  penoo  is 
unable  or  potentially  unable  to  reader 
impeitial  assistance  or  odvico  to  tlw 
GOTerameat.  or  the  peraon's  objectivity  in 
perfarming  the  contract  work  is  or  mi^t  ba 
otherwise  impaired,  or  a  person  has  an  unUr 
competitive  advantage- 

(b)  An  ofleror  notified  that  it  is  the 
apparent  fuccessful  offeror  shell  provide  the 
statement  de«crit}ed  in  paragraph  (c)  of  this 
provision.  For  purposes  of  this  piovisioa, 
"epparent  successful  offefor"  means  the 
proposer  selected  for  final  negotiations  or, 
where  individual  contracts  are  negotiated 
with  all  Einns  in  the  competitive  lange.  it 
means  all  such  firms.  The  requirements  of 
this  provision  apply  individually  to  any  of 
the  pcopoeer's  identified  consultants  or 
subcontractors  that  will  also  furnish  advisory 
and  assistance  services  in  perfonnance  of  this 
contract 

(c)  The  statement  must  contain  the 
fbUowing: 

(1)  Nome  of  tile  agency  and  the  number  of 
the  solicitation  in  question. 

(2)  The  name,  address,  telephone  numlier, 
and  federal  taxpayer  identification  ntuntwr  of 
the  apparent  successful  offeror. 

(3]  A  description  of  the  nature  of  the 
services  rendered  by  or  to  be  rendered  on  the 
instant  contnct 

(41  A  statement  of  any  post  (within  tlie  poot 
twelve  months),  present,  or  currently 
planned  financial,  contractual, 
organizational,  or  other  interests  relating  to 
the  performonce  of  the  statement  of  work.  For 
contractual  interests,  such  statement  must 
include  the  name,  address,  telephone  number 
of  the  client  or  clientts),  a  description  of  the 
services  rendered  to  the  previous  client(s), 
and  the  name  of  a  responsible  officer  or 
employee  of  the  offeror  who  is 
knowledgeable  about  the  service*  rendered  to 
each  client,  if.  In  the  12  months  preceding 
the  date  of  the  statement,  services  wera 
rendered  to  the  Government  or  any  otiier 
client  (including  e  foreign  government  or 
person)  respecting  the  same  subfecl  matter  of 
the  instant  solicitation,  or  directly  lelating  to 
such  subject  matter.  The  agency  and  contract 
number  under  which  the  services  were 
rendered  must  also  tw  included,  if 
applicable.  For  financial  interests,  tiie 
statement  must  include  the  nature  and  extSDl 
of  the  intetest  and  any  entity  or  entities 
involved  in  the  financial  relationship.  For 
these  and  any  other  interests  enough  such 
information  must  be  provided  to  allow  a 
meaninghli  evaluation  of  the  potential  effect 
of  the  interest  on  the  performance  of  the 
statement  of  work 

(5)  A  statement  that  no  actual  or  potential 
conflict  of  interest  or  unfair  competitive 
advantage  exists  with  respect  to  the  advisory 
and  assistance  services  to  be  provided  in 
connection  with  the  instant  contract  or  that 
any  actual  or  potential  conflict  of  interest  or 
tmfair  competitive  advantage  that  does  or 
may  exist  with  respect  to  the  contract  in 
question  has  been  communicated  as  part  of 
the  statement  required  by  (b]  of  this 
provision. 

(d)  Failure  of  the  offensr  to  provide  the 
required  statement  may  rasult  in  the  offeror 
being  detennined  ineligible  for  award. 
Misrepresentation  or  tsilure  to  report  any  fact 
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may  ramilt  in  tfaa  unnmait  of  pmaltlo 
Mioriiitwd  with  Um  ititmwDt*  or  fucfa  otbn 
provuions  provided  for  by  law  or  ngulaUoo. 
(End  of  provision) 


5.  Subsection  952.209-70  is  nmovsd. 
e.  Subsection  952.209-72  is  r.  vised  to 
read  as  follows: 


As  prescribed  at  W  CPR  909.507-2. 
the  contracting  officer  shall  insert  the 
following  clause: 

(XXX 


(•)  Puipose.  Tbs  puipon  of  this  clauss  is 
to  msura  that  the  conmctor  (1)  is  not  biassd 
bacausa  of  its  financial,  contiactual. 
organizatiooal,  or  other  Interests  which  relate 
to  the  work  under  tills  contrect.  and  (2)  doee 
not  ol>tain  any  unbir  competitive  advantage 
over  other  parties  by  virtue  (rf  its 
peifcamsnrw  of  tliis  contract 

(b)  Scope.  The  restrictloiu  daacribed  henin 
shall  apply  to  paifannance  or  paitiripalion 
by  lbs  contractor  and  any  of  its  atSUalaa  or 
their  successors  in  interest  (hereinafter 
coUedively  refaired  to  es  "contractor")  in  the 
ectivitiaa  oovsrad  by  this  clause  as  a  prima 
contractor,  subcontractor,  cospoosor,  Joint 
venturer,  consultant,  or  in  any  similar 
capacity. 

(1)  Use  of  Cootractor-s  Work  Product  (i) 
The  contractor  shall  be  ineligibla  to 
participate  in  any  capacity  in  Department 
contracts,  subcontracts,  or  proposals  therefor 
(solicited  and  unsolicited)  which  stem 
directly  from  the  contractor's  performance  of 
work  under  this  coDtract  for  a  period  of  five 
years  after  the  completion  of  this  contract 
Purthermoie,  unless  so  directed  in  %vTiting  by 
the  contracting  officer,  the  Contractor  shall 
not  perform  any  advisory  and  assistance 
services  work  under  this  contract  on  any  of 
its  products  or  services  or  tiie  piodiuits  or 
services  of  another  firm  if  the  contractor  is 

or  has  been  substontielly  involved  in  their 
development  or  marketing.  Nothing  in  this 
subparagraph  shall  preclude  the  contractor 
from  competing  for  fbllow.oD  contracu  for 
advisory  snd  assistance  services. 

(11)  If,  under  this  contract,  the  contractor 
prepaiea  a  complete  or  essentially  complete 
statement  of  work  or  speci6cations  to  be  used 
in  competitive  acquisitions,  the  contractor 
shall  be  ineligible  to  perform  or  participate 
in  any  capacity  in  any  contractual  eOon 
which  is  based  on  such  statement  of  work  or 
spadiicatlons.  The  contractor  shall  mit 
incorporate  its  products  or  services  in  such 
statement  of  work  or  specifications  unless  so 
directed  in  writing  by  the  contracting  officer, 
in  which  case  the  restriction  in  this 
subparagraph  shall  not  apply. 

(ill)  Nothing  in  this  paragraph  shall 
preclude  the  contractor  from  ofiering  or 
selling  its  standard  and  conunarcial  itenix  lo 
the  Government 

(2)  Access  to  and  use  of  infonnation.  (i)  If 
the  contractor,  in  the  performance  of  this 
contract,  obtains  access  to  information,  such 
aa  Oapaztmant  plans.  poUcies,  reports, 


studiaa,  Biianiial  plana,  intanial  data 
prolactad  by  tha  Privan  Act  of  1874  (5 
VS.a  S52a),  or  data  which  has  not  been 
releesed  or  otherwise  made  available  to  the 
public,  the  contractor  agrees  that  without 
prior  written  approval  of  the  contracting 
officer  it  shall  iMt: 

(A)  Dae  such  infannatioa  far  any  private 
purpose  unlaaa  the  Infarmatioa  hu  bean 
released  or  othaivriaa  mads  available  to  the 
public 

(B)  Compels  far  work  br  the  Department 
baaed  on  nich  infbcmatlon  far  a  pviod  of  six 
(6)  mootha  after  either  the  completion  of  this 
contract  or  until  such  infbrmatkm  is  relaaaad 
or  otherwise  made  available  to  tba  public, 
whichever  is  first; 

(O  Submit  an  unaoUcited  propoaal  to  the 
Goverrunent  which  is  baaed  on  such 
infafmatioD  until  one  year  alter  such 
inlonnation  ia  relaaaad  or  otherwise  made 
available  lo  the  public:  and 

(D)  Relaaae  such  IntDrroation  unless  such 
InfonnatinQ  has  previoualy  been  released  or 
otharwiaa  made  available  to  the  public  by  the 
Depaitment 

(ii)  In  addiUoo.  tbs  contractor  agreee  that 
to  the  extent  it  receivaa  or  is  given  aoceaa  to 
proprietary  data,  data  protected  by  the 
Privacy  Act  of  1974  (5  U.S.C  552a).  or  other 
confidantial  or  privileged  tschnical,  buainass, 
or  finanrial  infisnnaboo  under  this  contract, 
it  shall  treat  such  information  in  accordance 
with  any  restrictioils  bnpoaed  on  such 
informs  bon. 

(ill)  The  contractor  may  use  technical  data 
it  first  produces  imder  this  contract  for  its 
private  purposes  consistent  %vith  paragraphs 
(b)(Z)(i)(A)  and  (D)  of  this  clauae  and  &e 
patent,  rights  in  data,  and  aecurity  ptoviaions 
of  this  contract 

(c)  Disclosure  after  award.  (1)  The 
contractor  agrees  that,  if  changes,  including 
additions,  to  the  bets  disclosed  by  it  prior  to 
award  of  tills  contract,  occur  during  the 
parfctmsnoa  of  this  contract,  it  shall  make  an 
immediate  and  full  disclosuie  of  such 
changes  in  writing  to  the  contracting  officer. 
Such  disclosure  may  include  a  description  of 
any  action  which  the  contractor  has  taken  or 
proposes  to  take  to  avoid,  neutralize,  or 
mitigate  any  resulting  conflict  of  interest  The 
Department  may,  however,  terminate  the 
contract  for  convenience  if  it  deems  such 
termination  to  be  in  the  best  interest  of  the 
Government 

(2)  111  the  event  that  the  contractor  waa 
aware  of  hcts  required  to  be  disclosed  or  the 
existence  of  an  actual  or  potential 
organizational  conflict  of  inlarsst  and  did  not 
disclose  such  bets  or  such  conflict  of  interasi 
to  the  contracting  officer,  DOE  may  terminate 
this  contract  for  debult 

(d)  Subcontracts.  (1)  The  coiitractor  shall 
include  a  clause,  substantially  similar  to  this 
clause,  including  this  paragraph,  in 
subcontracts  expected  to  exceed  the 
simplified  acquisition  threshold  determined 
in  accordance  with  FAR  Part  13  and 
involving  performance  of  advisory  and 
assistance  services  as  thai  term  is  defined  at 
FAR  37.201.  The  terms  'contract." 
"contractor,"  and  "contracting  officer"  ahall 
be  appiopriataty  modified  to  preserve  the 
Govemmenl's  rights. 

(2)  Prior  to  the  sward  under  this  contract 
of  any  such  subcontracts  for  adviaory  and   - 


aasialanre  sarrioaa,  tlia  cootrector  shall 
obtain  from  the  propoaed  aubcootractor  or 
cona«iltant  the  dlacfoaure  required  1^  DEAR 
909.507-1,  and  shall  detarmine  in  writing 
whether  the  intarasta  diirloaed  present  an 
actual  or  significant  potential  for  an 
organizational  conflict  of  interest  Where  an 
actual  or  significant  potential  organizational 
conflict  of  intsrast  is  idantiflsd,  the 
coatiactar  shall  Iske  sctioiu  to  avoid, 
neutralize,  or  mitigste  lo  the  sstis&ction  of 
the  contractor  the  organizational  conflict  If 
the  conflict  cannot  be  avoided  or  oeutralizad, 
lire  contractor  must  obtain  the  approval  of 
the  DOE  contracting  officer  prior  to  entering 
into  llie  subcontract. 

(a)  Ramediea.  For  breach  of  any  of  the 
above  raetrictioiu  or  for  noodiadoeure  or 
miarepreaentation  of  any  bets  required  lo  be 
disclosed  concerning  this  contract,  including 
the  existanoa  of  an  actual  or  potential 
organizational  conflict  of  interest  at  the  time 
of  or  after  award,  the  Government  may 
terminate  the  contract  for  deSsuIt,  diaquallfy 
the  contractor  from  subsequent  related 
contractual  efibrts,  and  pursue  such  other 
remedies  as  may  be  permitted  by  law  or  this 
con&act 

(0  Waiver,  Requests  far  waiver  under  this 
clauae  shall  be  directed  in  writing  to  the 
conmcting  officer  and  shall  include  a  full 
deecription  of  the  requested  waiver  and  the 
reasons  in  support  thereof.  If  it  is  determined 
to  be  in  the  best  interests  of  the  G<7Vemment, 
the  contracting  officer  may  grant  such  a 
waiver  in  writing. 
(End  of  clause) 

PART  S70-OOE  MAfMQEMENT  ANO 
OPERA'HNa  CONTRACTS 

7.  The  authority  dtatton  for  pail  970 
continues  to  read  as  follows: 

Antfaoiliy:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  sec.  644  of  the 
Depaitmani  of  Energy  Organization  Act, 
Public  Law  95-81  (42  U,S.C  73S4J. 

B.  Section  970.0905  is  revised  to  read 
as  follows: 

970.0806    Orgsnialloiiei  oonflicts  of 


Management  and  operating  contracts 
shall  contain  an  organizational  conflict 
of  interest  clause  substantially  similar  to 
the  clause  at  48  CFR  952.209-72  and 
appropriate  to  the  statement  of  work  of 
the  individual  contract.  In  addition,  the 
contracting  officer  shall  assure  that  the 
clause  contains  appropriate  restraints  on 
intra-corporate  relations  between  the 
contractor's  organization  and  personnel 
operating  the  Department's  facility  and 
its  parent  corporate  body  and  affiliates, 
including  persoimel  access  to  the 
focility ,  technical  transfer  of  information 
from  the  facility,  and  the  availability 
from  the  facility  of  other  advantages 
flowing  from  performance  of  the 
contract  The  Omtracting  Officer  is 
responsible  for  ensuring  that  M&O 
contractors  adopt  policies  and 
procedures  in  the  award  of  subcontracts 
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that  will  meet  the  Department's  need  to 
safsguard  against  a  biased  worit  prtiduct 
and  an  unfair  competitive  advantage.  To 
this  end.  the  organizational  conflicts  of 
interest  clause  in  the  management  and 
operating  contract  shall  require  a 
disclosure  of  intetests  sub^antially 
similar  to  the  one  at  48  CFR  952.209- 
8  and  inclusion  of  a  clause  substantially 
aiinllar  to  the  one  at  48  CFR  952.209- 
72  in  each  subcontract  for  advisory  and 
assistance  services  expected  to  exceed 
the  simplified  acquisition  threshold, 
determined  in  accordance  with  FAR 
part  13. 

9.  Subsection  970.5204-44  is 
amended  by  revising  clause  paragraph 
(b)(15)  to  read  as  foUows: 


t7aS204-44    FhMdeMlof 
raqutraimnla  lo  wbeoMracti. 


Flowdo«ni  of  CoBtract  Raqniraments  to 
Subcoatracts  (Oct  1995) 


(is)  Organizational  Conflicts  of  Intetest 
Clause  at  DEAR  952.209-72  in  accordance 
with  DEAR  870.0905. 

•         •         •         •         • 

(FR  Doc  8ft-19797  Filed  S-S-et;  6:45  am] 
■usie  COM  a<is-st-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Higtnmy  Admlnlsntion 

49  CFR  Parts  361, 362, 363,  364, 386, 
386  and  391 

[FHWA  Docket  No.  MC-W-iq 

RIN  212&-ADM 

Rules  of  Prectlee  lor  Motor  Carrtar 
Proceedings;  InveettgaUona; 
Diaquaimcadona  and  Penalties; 
Eiienalon  of  Comment  Period 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Proposed  rule;  extension  of 
comment  period. 


i:  The  FHWA  aimoimces  the 
extension  of  the  comment  period  for  its 
April  29, 1996,  notice  of  proposed 
rulemaking  (NPRM)  in  which  the 
agency  proposed  changes  to  our 
procedural  rules  governing 
investigations  of  motor  carrier 
compliance  with  agency  regulations, 
penalty  assessments  and  adjudications, 
safety  ratings,  and  driver  qualifications. 
TTie  FHWA  has  determined  this 
extension  is  necessary  in  response  to 
req[uests  frx>m  members  of  the  affected 
piuilic  for  additiooal  time  to  review  and 


comment  on  this  broad  rulemaking 
proposal.  The  comment  period  is 
extended  to  September  13, 1996. 
DATES:  Comments  must  be  received  on 
or  before  September  13, 1996. 
AOODEBSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
96-18,  FHWA,  Office  of  the  Chief 
Counsel,  HCC-10,  Room  4232,  400 
Seventh  Stieet,  SW.,  Washington,  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  from  8:30  a.m.  to  3:30  pan.,  e.t, 
Monday  through  Friday,  exixpt  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOn  FURTHEfl  MFORMATION  CONTACT:  Paul 
Brennan,  Office  of  the  Chief  Coimsel, 
(202)  366-0834,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPI.EMENTARY  MFOMMTION:  On  AprU 
29, 1996  (61  FR  18868),  the  FHWA 
pubUshed  a  NPRM  (Docket  MC-96-18) 
that  requested  comments  on  its  proposal 
to  revise  and  amend  procedural  rules 
relating  to  the  exertnse  of  the  agency's 
authority  to  investigate  compliance  with 
the  various  regulations  subject  to  its 
jurisdiction;  to  assess  penalties  and  to 
adjudicate  claims  for  violations  of  these 
regulstions;  to  assign  safety  ratings  to 
carriers:  to  determine  driver 
qualifications  and  other  matters 
involving  formal  and  informal 
proceedings.  The  FHWA  proposed  the 
creation  of  four  new  parts  in  chapter  m 
of  Title  49  of  the  Code  of  Federal 
Regulations,  replacing  49  CFR  Part  385. 
386  and  a  portion  of  Part  391.  The 
FHWA  heard  reports  from  the  aSected 
public  that  because  of  the  broad  scope 
of  the  proposal,  more  time  was  needed 
lo  file  meaningful  comments. 

On  December  29, 1995,  the  IntersUte 
Commerce  Commission  Termination 
Act  was  enacted,  which  transferred 
certain  residual  fimctions  of  the  ICC  to 
the  Department  of  Transportation,  some 
of  which  were  delegated  to  the  FHWA. 
The  FHWA  wUl  be  proposing  to 
supplement  its  April  29, 1996  NPRM  to 
integrate  procedural  aspects  of  its 
inherited  ICC  function  into  the 
proposed  procedural  rule.  The 
extension  of  time  should  be  sufficient  to 
accommodate  consideration  of  the 
supplemental  NPRM.  which  will  be 
issued  in  the  near  future. 

The  FHWA  is  mindful  of  the  need  for 
all  interested  parties  to  have  enough 
time  to  prepare  relevant  and  useful 
comments.  The  FHWA  therefore  is 
extending  the  deadline  for  submitting 


conmients  on  Docket  M&-fl6-18  an 
additional  45  days.  As  Indicated  in  the 
Rulemaking  Analyses  and  Notices 
section  of  the  NPRM,  all  comments 
leosived  before  the  close  of  business  on 
the  comment  closing  date  indicted 
above  will  be  considsred  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address.  Comments 
received  after  the  closing  date  will  be 
filed  in  the  docket  and  will  be 
considered  to  the  extent  practicable.  In 
addition  to  late  comments,  the  FHWA 
will  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  comment  closing 
date,  and  interested  parties  should 
continue  to  examine  the  docket  for  new 
materials. 

Aodiorlly:  49  U.S.C  cfaapUrs  5, 51, 59. 
311. 313,  31S:  and  49  CFR  1.4S. 

Issued  on:  |uly  26. 1996. 
RodBsy  E.  Slater. 
FedemJ  Highway  Administrator. 
IFR  Doc.  96-19916  Filed  8-1-96:  Z:SS  poll 


48  CFR  PART  303 
[FHWA  DoekM  Na  MC-M-1] 
MN212fr.ADZ7 


for 

Sale  Operation;  Lighting  Devioee, 
Reflectors,  and  Electricel  Equipment 

AOBtCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent 

aUHMARV:  This  document  aimotmces  the 
FHWA's  intent  to  issue  a  notice  of 
proposed  rulemaking  to  establish 
requirements  for  the  use  of 
retroreflective  sheeting  or  reflex   . 
reflectors  for  certain  trailers 
manufactured  prior  to  Ctecember  1. 
1993.  the  effective  date  of  the  National 
Highway  Traffic  Safety  Administration's 
filial  rule  on  conspicuity  for  newly 
manufactured  trailers. 
FOA  FURTHER  MFONMATICN  CONTACT:  Mr. 
Larry  W.  Minor  or  Mr.  Richard  H. 
Sipger.  Office  of  Motor  Carrier  Research 
and  Standards,  HCS-10,  (202)  366- 
4006:  or  Mr.  Charles  E.  Medalen.  Office 
of  the  Chief  Counsel.  HCC-20,  (202) 
366-1354,  Federal  Highway 
Administration,  400  Seventh  Street. 
SW„  Washington,  DC.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t.  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMBTTARY  INFORHATiaN: 
Backgnrand 

On  January  19. 1994  (59  FR  2811),  the 
FHWA  pubUshed  an  advance  notice  of 
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proposed  rulemaking  to  solicit 
comments  conceming  measures  for 
reducing  the  incidence  and  seventy  of 
collisions  during  periods  of  darkness  or 
reduced  visibility.  The  FHWA  requested 
that  commenlers  address  the  specific 
questions  listed  below. 

1 .  Many  motor  carriers  have  been 
using  retroreflective  sheeting  or  reflex 
reflectors  which  are  not  of  the  colors, 
retroreflective  intensity,  width,  or 
configuration  of  the  conspicuity 
treatment  in  the  NHTSA's  final  rale. 
The  FHWA  seeks  information  on  the 
type  of  conspicuity  treatments  in  use 
and  quantitative  data  on  the  cost  and 
effectiveness  of  those  treatments  in 
preventing  andVor  mitigating  accidents. 

2.  What  types  of  technical  problems 
(e.g.,  tape  not  adhering  to  the  surface  of 
the  trailer)  have  motor  carriers 
encountered  when  applying  conspicuity 
materials  to  in-service  trailers?  Are  any 
problems  unique  to  certain  types  of 
trailers,  or  to  certain  types  of  paints, 
coatings,  or  surfaces? 

3.  What  is  the  approximate  cost  (parts 
and  labor)  to  apply  conspicuity 
treatments  to  trailers?  Is  special  training 
required  for  employees  performing  this 
task?  What  cost  differences  may  exist 
between  having  this  task  performed  by 
the  motor  carrier's  own  maintenance 
department  or  by  third  parties? 

4.  How  long  must  a  trailer  be  taken 
out  of  service  to  have  the  conspicuity 
material  applied  to  its  surfaces? 

5.  With  regard  to  conspicuity 
treatments  that  difier  from  those  in  the 
NHTSA  final  rule,  a  retrofitting 
requirement  would  result  in  many 
motor  carriers  having  to  replace  their 
current  conspicuity  treatments  with  one 
that  is  consistent  with  the  requirements 
of  FMVSS  No.  108.  The  FHWA  believes 
that  some  form  of  conspicuity  treatment 
(even  certain  forms  which  may  be  less 
effective  than  that  covered  in  the 
NHTSA's  final  rule)  is  better  than  no 
conspicuity  treatment.  What  different 
types  of  conspicuity  treatment  are 
currently  being  used  by  motor  carriers? 
What  results  have  been  experienced  by 
motor  carriers  using  conspicuity 
treatments? 

6.  If  this  rulemaking  proceeds,  should 
the  FHWA  propose  requiring  the  same 
red/white  color  combination, 
retroreflective  intensity,  width  and 
configuration  as  the  NHTSA's  final  rule, 
or  should  alternative  requirements  be 
considered?  If  alternatives  are 
considered,  do  commenters  foresee 
problems  in  the  enforcement  of  a 
retrofitting  requirement? 

7.  If  this  rulemaking  proceeds,  should 
the  FHWA  consider  an  effective  date 
which  is  several  (2, 3, 4.  or  5)  years  after 
the  date  of  publication  of  the  final  rule? 


Commenters  were  also  encouraged  to 
include  a  discussion  of  any  other  issues 
that  the  commenters  believe  are  relevant 
to  the  rulemaking. 

Analysb  of  Oockal  Cammeati 

The  FHWA  received  more  than  900 
comments  in  response  to  the  ANPRM. 
The  FHWA  is  not  providing  a  detailed 
discussion  of  the  docket  comments  at 
this  time.  However,  an  in-depth 
discussion  of  the  comments  will  be 
presented  in  the  notice  of  proposed 
rulemaking  (NPRM).  Therefore,  the 
following  is  only  a  summary  of  the 
comments  intended  to  provide 
interested  parties  with  an  indication  of 
the  type  of  responses  the  FHWA 
received. 

Support  for  a  Retrofitting  Requirement 

The  rulemaking  has  its  strongest 
support  from  concerned  citizens  on 
behalf  of  friends  and  relatives  who 
suffered  fatal  injuries  as  a  result  of 
passenger  car  side  or  rear  impacts  with 
semitrailers.  The  FHWA  received  321 
responses  on  beha)f  of  Mr.  Carl  Hall, 
who  was  killed  in  a  collision  with  a 
tractor-semitrailer  that  blocked  the  road 
as  the  truck  driver  backed  the  vehicle 
into  a  driveway.  Another  2B5  responses 
were  on  behalf  of  Mr.  Guy  Crawford,  a 
16-year  old  boy  who  was  killed  in  an 
underride  accident  with  a  coal  truck.  In 
addition,  the  agency  received  223 
responses  Cram  other  concerned 
citizens,  many  of  whom  lost  family 
members  or  friends  in  accidents 
involving  commercial  motor  vehicles 
(CMVs). 

The  rulemaking  was  also  supported 
by  the  Advocates  for  Highway  and  Auto 
Safety,  QUzens  for  Reliable  and  Safe 
Highways,  and  the  Insurance  Institute 
for  Highway  Safety. 

Two  members  of  the  House  of 
Representatives  submitted  letters  in 
support  of  the  rulemaking:  James 
Greenwood  (Eighth  district  of 
Peimsylvania)  and  Marjorie  Margolies- 
Mezvinsky  (then  representing  the 
Thirteenth  Congressional  district  of 
Pennsylvania).  The  FHWA  has  also 
received  correspondence  from  Senator 
Frank  Lautenberg  (N))  expressing 
support  for  a  retrofitting  requirement. 

As  for  industry  support,  me  Owner- 
Operator  Independent  Drivers 
Association  stated  that  better 
conspicuity  would  significantly  reduce 
the  likelihood  of  side  and  rear 
collisions.  Schneider  National 
(Schneider),  one  of  the  larger  motor 
carriers  in  the  United  States.  Contract 
Freighters.  Inc.,  a  motor  carrier  with 
3,500  trailers,  and  Ryder  Commercial 
Leasing  and  Services  also  support  a 
retrofitting  requirement.  Schneider 


indicated  that  it  has  been  using 
conspicuity  treatments  on  all  of  its 
trailers  since  1988  while  Contract 
Freighters  has  been  usiisg  conspicuity 
treatments  since  1986. 

Opposition  to  a  Retrofitting 
Reqaiiement 

The  American  Tracking  AssociatioDs 
(ATA),  National  Private  Track  Council 
(NPTC)  and  numerous  fleets  indicated 
that  retrofitting  reflective  material  is  not 
feasible  for  older  trailers  because  the 
surfaces  on  those  vehicles  may  require 
preparation  (removal  of  oxidation,  rust, 
etc.)  to  ensure  that  the  conspicuity 
material  adheres  to  the  trailer.  Further, 
the  ATA  and  numerous  fleets  expressed 
concern  about  the  loss  in  revenues  that 
will  be  incurred  while  the  trailer  is 
being  retrofitted.  The  ATA  believes  it 
could  cost  as  much  as  $1,400  to  retrofit 
some  trailers.  Other  commenters 
provided  estimates  that  were  significant 
on  a  cost-per-trailer  basis  but  generally 
lower  than  the  ATA  estimate. 

The  NPTC  stated  that  a  retrofitting 
requirement  would  pose  a  significant 
cost  burden  with  very  little  evidence  of 
benefit  in  terms  of  reduced  accidents. 
The  NPTC  also  indicated  that  many 
private  fleets  have  a  considerable 
financial  investment  in  specially 
developed  graphics  packages  and  that  it 
would  be  inappropriate  for  the  FHWA 
to  propose  a  retrofitting  standard  that 
would  require  fleets  to  replace  their 
existing  reflective  designs  or  logos  with 
a  mandated  conspicuity  treatment. 

FHWA  Intent 

The  FHWA  has  determined  that  a 
notice  of  proposed  rulemaking  (NPRM) 
should  be  issued  to  propose  requiring 
that  each  trailer  with  an  overall  width 
of  2.032  millimeters  (80  inches)  or  more 
and  with  a  gross  vehicle  weight  rating 
greater  than  4.536  kilograms  (10.000 
pounds),  manufactured  prior  to 
December  1. 1993,  be  equipped  with 
retroreflective  material.  The  FHWA 
recognizes  the  technical  and  economic 
concerns  of  commenters  opposed  to  a 
retrofitting  requirement.  However,  the 
Agency  believes  that  based  upon  the 
information  currently  available, 
retrofitting  of  trailers  with  conspicuity 
treatments  will  provide  significant 
safety  benefits.  Further,  this  action 
appears  to  be  cost-effective  and 
technically  feasible. 

The  FHWA  has  completed  a 
preliminary  benefit/cost  analysis  to 
coitpara  the  projected  safety  benefits  of 
a  retrofitting  requirement  to  the 
potential  economic  impact  on  the  motor 
carrier  industry.  Three  key  issues  were 
considered  in  determining  whether  to 
issue  a  notice  of  proposed  ralemaking. 
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The  first  issue  is  the  time  and  labor 
required  to  install  retroreflective 
material  to  older  vehicles.  The  surfaces 
of  many  of  the  older  trailers  will  require 
preparation  (e.g..  removal  of  oxidation, 
pre-treating  suHaces,  etc.)  to  ensure  that 
the  retrorauective  tape  adheres  to  the 
surface  of  the  trailer.  In  many  cases  the 
trailer  will  have  to  be  removed  from 
revenue  service  to  complete  the  retrofit. 
A  retrofitting  requirement  should  allow 
carriers  sufficient  time — a  phase-in 
period — to  complete  the  retrofit  at 
routine  maintenance  intervals.  The 
FHWA  believes  the  total  cost 
(conspicuity  material,  labor,  and  loss  in 
revenues  while  the  trailer  is  being 
retrofitted)  for  retrofitting  a  45-53  foot 
trailer  is  only  a  fraction  of  the  ATA's 
estimate. 

The  second  issue  is  the  volimtary  use 
of  retroreflective  material  on  older 
trailers  by  certain  fleets.  A  large  number 
of  fleets  have  been  using  conspicuity 
treatment!  on  their  trailers  since  the 
mid-1980's.  Unfortunately  many  of  the 
color  schemes,  as  well  as  the  levels  of 
'  reflectivity  of  the  tape  used  on  the  older 
trailers  are  not  consistent  with  the 
NHTSA  requirements  for  trailers 
manufoctured  on  or  after  December  1, 
1993.  If  these  motor  carriers  are  required 
to  replace  the  retroreflective  materials 
that  they  voluntarily  installed  to 
improve  safety,  it  could  be  perceived  as 
penalizing  motor  carriers  that 
demonstrated  an  extra  level  of  safety 
'  consciousness.  This  could  have  the 
imintended  effect  of  discouraging  motor 
carriers  from  exploring  iimovative 
approaches  to  improving  safety. 

'The  third  issue  concerns  the  projected 
safety  benefits  of  trailer  conspicuity 
material  that  meets  the  NHTSA 
requirement.  The  NHTSA  estimates  that 
retroreflective  tape  could  lead  to  a  25. 
percent  reduction  in  rear  end  collisions 
and  a  IS  percent  reduction  in  side 
impact  collisions.  From  data  available  at 
the  time  of  the  NHTSA's  final  rule 
implementing  conspicuity 
enhancements,  tractor-tr^er 
combinations  were  involved  annually  in 
about  11.000  accidents  in  which  they 
were  struck  at  the  side  or  rear  at  night. 
Within  this  group  of  accidents,  about 
8,700  injuries  and  about  540  fatalities 
occuned.  The  NHTSA  indicated  that  the 
conspicuity  treatments,  when  fully 
implemented,  is  expected  to  prevent, 
aimually,  2,113  of  these  accidents.  The 
NHTSA  estimated  1,315  fewer  injuries 
and  about  80  fewer  htalities  would 
occiu-. 

In  1994  there  were  an  estimated 
96,938  accidents  in  which  one 
commercial  motor  vehicle  and  one 
passenger  car  were  involved.  All  of 
these  accidents  resulted  in  a  fatality. 


injury,  or  one  of  the  vehicles  incurring 
damage  severe  enough  to  require  that 
the  vehicle  be  towed  from  the  accident 
scene.  In  51,319  (52.9  percent)  of  these 
accidents  the  CMV  was  a  combination 
vehicle — a  track  or  truck-tractor,  towing 
one  or  more  trailers. 

Of  the  51.319  collisions  between  a 
passenger  car  and  a  combination 
vehicle.  11.176  cases  involved  the 
passenger  car  rear-ending  the  trailer 
[daytime  and  nighttime  accidents).  It  is 
estimated  that  there  were  more  than 
4.100  injuries.  Collisions  between 
passenger  cars  and  the  side  of  the  trailer 
accotmted  for  27.764  accidents  (daytime 
and  nighttime). 

With  regard  to  fatalities,  the  NHTSA's 
Fatal  Accident  Reporting  System  data 
for  1994  Indicate  there  were  2,785  fatal 
accidents  involving  one  commercial 
motor  vehicle  and  one  passenger  car.  In 
1,885  of  these  fatal  accidents,  the 
commercial  motor  vehicle  was  a 
combination  vehicle.  Of  the  1.885  fatal 
accidents  between  a  passenger  car  and 
a  combination  vehicle.  314  cases 
involved  the  passenger  car  rear-ending 
the  trailer.  The  result  was  369  fatalities 
(compared  to  171  fatalities  for  161  cases 
in  which  a  passenger  car  rear-ended  a 
single-unit  commercial  motor  vehicle). 
Collisions  in  which  the  passenger  car 
struck  the  side  of  a  trailer  at  an  angle 
accounted  for  816  incidents  resulting  in 
a  total.of  982  fatalities.  Fatal  accidents 
in  which  the  passenger  car  struck  the 
side  of  a  single-unit  commercial  motor 
vehicle  occurred  382  times  resulting  in 
a  total  of  474  fatafities.  All  of  these  are 
a  combination  of  day  and  night 
occurrences. 

Considering  the  magnitude  of  the 
problem  of  passenger  cars  colliding  with 
tractor-trailer  combination  vehicles,  the 
FHWA  believes  that  a  retrofitting 
requirement  will  result  in  a  major 
improvement  in  safety  by  reducing  both 
the  incidence  and  severity  of  a 
significant  peroentage  of  these 
Accidents. 

The  FHWA  has  carefully  examined  a 
variety  of  issues,  such  as  those 
mentioned,  and  determined  that  the 
projected  safety  benefits  in  terms  of 
accidents  prevented  wd  lives  saved, 
outweigh  the  econtHnic  burden  on  the 
motor  carrier  industry. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures. 

The  FHWA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866  or  significant  within  the  meaning 
of  Department  of  Transportation 


regulatory  poUcies  and  procedures.  The 
FHWA  has  prepared  a  preliminary 
evaluation  of  the  economic  impact  of 
the  regulatory  changes  being  considered 
in  this  rulemaking  and  will  present  that 
information  in  the  NPRM  to  be 
published  at  a  later  date.  Based  upon 
the  informatioo  received  in  response  to 
the  NPRM,  the  FHWA  will  carefully 
consider  the  costs  and  benefits 
associated  with  establishing  a 
conspicuity  retrofitting  requirement 
Conunents,  information,  and  data  will 
be  soUcited  on  the  economic  impact  of 
establishing  retrofitting  requirements. 

Asgu/atory  Flexibility  Act 

The  FHWA  will  evaluate  the  eSscts  of 
the  regulatory  changes  on  small  entities. 
Based  upon  the  information  received  in 
response  to  the  NPRM,  the  FHWA  will, 
in  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354;  5  U.S.C 
601-612),  consider  the  economic 
impacts  of  these  potential  changes  on 
small  entities.  The  FHWA  will  solicit 
conunents,  information,  and  data  cm 
these  impacts. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  Iwen  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovenunental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217. 
Motor  Carrier  Safety.  The  regulatioru 
implementing  Executive  Order  12372 
regarding  intergovenunental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
etseq. 

National  Envirorunental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  would  not 
have  any  eSect  on  the  quahty  of  the 
environment. 
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Regalation  Identification  Number 

A  regulation  identification  number 
(RIN]  is  usigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Infonnation  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

UH  af  Sabfacia  in  M  Cn  Put  3t3 

Highway  safely.  Motor  carriers.  Motor 
vehicle  safaty. 

■:  49  U.&C  31136,  31S03: 49  CFR 


bsuMl  oo:  July  ».  IMS- 
tifcnyB.Slaf . 
Federal  High  Miy  Adaii/ustntor. 
fFR  Ddc  8»-19917  Filed  »-<-««;  S:4S  am) 


44  CFR  Part  S71 

iPoctM  No.  74-14;  Neao*  100| 

NN  *tZr-«014 

Fadanl  Motor  VaMcl*  SaMy 
StMidwdv;  Occupant  Crash  PiulacUon 

AOCNCT:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

8UMHA8Y:  This  doctunent  proposes 
amendments  to  NHTSA's  occupant 
crash  protection  standard  and  child 
restraint  standard  to  reduce  the  adverse 
effects  of  air  bags,  especially  those  on 
children.  Eventually,  either  through 
market  forces  or  government  regulation, 
NHTSA  expects  that  smart  passenger- 
side  air  bags  will  be  installed  in 
passenger  cars  and  light  trucks  to 
mitigate  these  adverse  effects.  For 
purposes  of  this  document,  the  agency 
considers  smart  air  bags  to  include  any 
system  that  automatically  prevents  an 
air  bag  &om  injuring  the  two  groups  of 
children  that  experience  has  shown  to 
be  at  special  risk  from  air  bags:  infants 
in  rear-facing  child  seats,  and  children 
who  are  out-of-position  (because  they 
are  imbelted  or  improperly  belted)  when 
the  4ir  bag  deploys. 

The  agency  is  proposing  that  vehicles 
without  smart  passenger-side  air  bags 
would  be  required  to  have  new, 
attention-getting  warning  labels  and 
permitted  to  have  a  manual  cutoff 
switch  for  the  passenger-side  air  bag.  By 
limiting  the  labeling  requirement  to 
vdiicles  without  smart  air  bags,  NHTSA 
hopes  to  encourage  the  introduction  of 


the  next  generation  of  air  begs  as  soon 
as  possible.  NHTSA  proposes  to  define 
smart  air  bags  broadly  to  give 
manufacturers  flexibility  in  mjilring 
design  choices.  The  agency  is 
specifically  requesting  comments 
concerning  whether  it  should  require 
installation  of  smart  air  bags  and,  if  so, 
on  what  date  such  a  lequiremeni  should 
become  eSective.  NHTSA  is  also 
requesting  comments  on  whether  it 
should,  as  an  alternative,  set  a  time  limit 
on  the  provision  permitting  manual 
cutoff  switches  in  order  to  assure  the 
timely  introduction  of  smart  air  bags. 

NHTSA  is  also  proposing  to  require 
rear-facing  child  seats  to  bear  new, 
enhanced  warning  labels. 

Finally,  this  document  discusses  the 
agency's  research  on  other  air  bag 
issues,  such  as  research  on  technology 
to  reduce  arm  and  other  injuries  to 
drivers. 

DATtS:  Comments  must  be  received  by 
September  20, 1996. 

A00RESSE8:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  Room  5109.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  DC 
20S90.  (Docket  Room  hours  are  9:30 
a-m. — 4  p.m.,  Monday  through  Friday.) 

FOn  FUimCR  IMFOMIATXM  CONTACT:  For 
non-legal  issues:  Stephen  R.  Kratzte, 
Office  of  Safety  Performance  Standards, 
NPS-31,  NaUonal  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590.  Mr. 
Kralxke  can  be  reached  by  telephone  at 
(202)  366-5203  or  by  fax  at  (202)  366- 
4329. 

For  legal  issues:  J.  Edward  Clancy, 
Office  of  Chief  Counsel,  NCC-20. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington.  DC  20590.  Mr.  Clancy  can 
be  reached  by  telephone  at  (202)  366- 
2992  or  by  fax  at  (202)  366-  3820. 

SUPPIXMENTARV  MfOMUTION: 
Table  of  Caotaati 
L  Overview  and  Summary, 
n.  Existing  Requirements  for  Air  Bags, 
m.  Agaocy  MoDitoring  of  Air  Bag 
B%ctiven«sa. 

IV.  Actions  by  NHTSA  to  Improve  Air  B^ 

Safely. 

V.  Novombor  1995  Request  for  Commeats. 
V].  Suonnuiy  of  Comments. 

A.  Smart  Bags. 

B.  Tag  Systems. 

C  Improvemaats  to  Labeling. 
D.  Manual  Cutoff  Switches 
E  Other  Issues, 
vn.  Proposal 

A.  Summary. 

B.  Oafining  Smart  Air  B^s. 


C  Possibility  of  Mandatii^  Smart 
Pasaengsr  Air  Bags  and  Timing  of  a 
Mandate. 

D.  New  Warning  Label  Raquiiemants  for 
Vehicles~Which  lack  Smart  Passenger- 
side  Air  Bags. 

1.  Child  Seat  Ubels. 

2.  Label  on  Psssengar.Side  End  of  Vehicle 
Desh  or  Door  Panel. 

3.  Label  on  Sun  Visor. 

4.  Label  in  the  Middle  of  lbs  Dash  Panel 

5.  Possible  Sun  Visor  Labeling 
Requirament  for  Vehicles  With  Smart 
Passenger-side  Air  Btfr. 

6.  Lsadtime  and  Costs. 

E.  Manual  Cutoff  Switch  Option  for 
Vehicles  Which  Lack  Smart  Passenger- 
side  Air  Bags. 

Vm.  Future  Agency  Considerations. 
DC  Rulemaking  Analyses  and  Nodcaa. 

A.  Exscutiva  Older  12866  and  DOT 
Ragulstocy  Policies  and  Procedines 

B.  Ragulatocy  FlexibilHy  Act 

C  National  Environmental  Policy  Act 

D.  Executive  Order  12612  (Federalism). 

E.  Civil  Justice  Rafann. 
X.  Comments. 

L  Of  at  view  and  Summary 

While  air  bags  are  providing 
significant  overall  safety  benefits, 
NHTSA  is  very  concerned  that  current 
designs  have  adverse  effects  in  some 
situations.  Of  particular  concern, 
NHTSA  has  identified  21  relatively  low 
speed  crashes  in  which  the  deployment 
of  the  passenger-side  air  bag  resulted  in 
fatal  injuries  to  a  child.  NHTSA  believes 
that  these  children  would  not  have  died 
if  there  had  been  no  air  beg. 

All  of  these  deaths  occurred  under 
circimistances  in  which  the  child's 
upper  body  was  very  near  the  air  bag 
when  it  deployed.  The  children 
sustained  uital  head  or  neck  injuries,  as 
a  result  of  the  deploying  air  bag.  Six  of 
these  deaths  involved  infanta  in  rear- 
facing  child  seats,  where  the  infant's 
head  was  located  very  near  the 
instrument  panel  and  the  air  bag.  The  15 
other  children  appear  to  have  bean 
imbelted  or  improperly  belted  (e.g., 
wearing  only  the  lap  belt  with  the 
shoulder  bell  behind  them)  at  the  time 
of  the  crash.  During  pre-impact  braking, 
these  children  slid  or  leaned  forward  so 
that  they  were  too  close  to  the 
instrument  panel  and  air  bag  at  the  time 
of  deployment. 

The  most  direct  solution  to  the 
problem  of  child  fatalities  from  air  bags 
is  for  children  to  be  properly  belted  and 
pUiced  in  the  back  seat  This 
necessitates  increasing  the  percentage-of 
children  who  are  properly  restrained  by 
child  safety  seats  and  improving  the 
current  67  percent  rate  of  seat  belt  usage 
by  a  combination  of  methtxls,  including 
the  encouragement  of  State  primary  seat 
belt  laws.  The  most  direct  technical 
solution  to  the  problem  of  child 
fetalities  from  air  bags  is  the 
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envelopment  and  installation  of  smart 
passenger-side  air  bags  that 
automatically  protect  children  horn  the 
adverse  effects  that  can  occur  from  dose 
proximity  to  a  deploying  bag.  However, 
tmtil  these  smart  air  bags  can  be 
incorporated  in  production  vehicles, 
behavioral  changes  based  on  improved 
information  and  communication  of 
potential  hazards  ^d  simpler,  manually 
operated  technology  appear  to  be  the 
best  means  of  addressing  child  fataUties 
from  air  bags. 

To  partially  implement  these  tentative 
conclusions,  NHTSA  is  proposing  the 
following  for  passenger  cats  and  Ughl 
trucks  whose  passenger-side  air  bag 
kcks  smart  capability:  (1)  To  require 
new,  enhanced  warning  labels;  and  (2) 
to  permit  manual  cutoff  switches  for  the 
passenger-side  air  bags  (to  accommodate 
parents  who  need  to  place  rear-facing 
child  seats  in  the  front  seat).  By  limiting 
}he  labeling  requirement  to  vehicles 
without  smart  air  bags,  NHTSA  hopes  to 
encourage  the  introduction  of  those  air 
bags  as  soon  as  possible.  For  purposes 
of  this  notice,  NHTSA  considera  smart 
passenger-side  air  bags  to  include  ones 
designed  so  that  they  automatically 
avoid  injuring  the  two  groups  of 
children  shown  by  experience  to  be  at 
special  risk  from  air  bags:  infants  in 
rear-fadng  child  seats,  and  children 
who  are  out-of-position  (because  they 
are  unbelted  or  improperly  belted)  when 
the  air  bag  deploys. 

The  agency  is  also  proposing  to 
require  vehicles  and  rear-fadng  child 
seats  to  bear  new,  enhanced  warning 
labels.  The  proposed  labels  would  warn 
that  unbelted  children  and  children  in 
those  child  seats  may  be  seriously 
injured  or  killed  by  the  passenger-side 
air  bag. 

This  notice  discusses  other  issues 
relating  to  the  introduction  of  smart 
passenger-side  air  bags.  NHTSA  is 
requesting  comments  on  whether  to 
assure  the  timely  introduction  of  those 
air  bags  by  requiring  their  installation, 
and  if  so,  by  what  date.  As  an 
alternative,  the  agency  is  also  requesting 
comments  on  whether  it  should  spedfy 
an  expiration  date  for  the  manual  cutoff 
switch  option  in  order  to  encourage 
smart  passenger-side  air  bags. 

Vehicle  manufacturers  and  air  bag 
suppliers  are  working  on  an  array  of 
systems  that  might  qualify  as  smart  air 
bags.  These  systems  fall  into  two 
categories:  (1)  Ones  which  would 
prevent  the  air  bag  from  deploying  in 
situations  where  it  might  have  an 
adverse  effect,  based,  for  example,  on 
the  weight,  size  and/or  location  of  the 
occupant,  and  (2)  ones  designed  so  that 
they  would  deploy  in  a  maimer  that 
does  not  create  a  risk  of  serious  injury 


to  occupants  very  near  the  bag,  e.g., 
deploying  at  a  slower  speed  when  an 
occupant  is  very  near  the  air  bag  and/ 
or  deploying  less  aggressively  as  a  result 
of  bebig  stowed  with  an  improved  fold 
pattern. 

While  previous  comments  from  ^ 

vehicle  manufacturers  suggest  that 
ultimate  produd  development  and 
incorporation  of  most  types  of  smart  air 
bags  in  production  vehicles  is  a  number 
of  yeara  away,  NHTSA  is  aware  of  one 
system  that  apparently  would 
automatically  proted  children  and  that 
is  in  production  now.  This  system  uses 
a  weight  sensor  that  activates  the  air  bag 
only  if  more  than  a  specified  amount  of 
weight  is  present  on  the  passenger  seat. 
While  this  technology  is  currently  being 
used  to  prevent  the  unnecessary  and 
costly  deployment  of  a  passenger  air  bag 
when  no  passenger  is  present, 
commenters  have  suggested  that  the 
same  technology  could  be  used  to 
prevent  deployment  of  the  air  bag  when 
either  no  passenger  or  only  a  child  of 
less  than  a  specified  weight  (e.g.,  30 
kilwrams  or  66  pounds)  is  present. 

While  it  is  possible  for  the  agency  to 
base  a  definition  of  smart  air  bags  on  an 
automatic  system  incorporating  a  weight 
sensor.  NHTSA  does  not  wish  its 
definition  to  unnecessarily  limit  design 
choices.  The  agency  wishes  to  give 
manufacturers  and  suppliers  broad 
latitude  in  designing  smart  air  bags  and 
seeks  comments  suggesting  objective, 
workable  criteria  that  would  be  broadly 
inclusive  of  technologies  capable  of 
proteding  children  automatically.  If 
possible,  smart  air  bags  should  be 
defined  to  include  any  system  that 
automatically  prevents  an  air  bag  from 
injuring  infants  in  rear-facing  child 
seats,  and  unbelted  or  improperly  belled 
children. 

NHTSA  recognizes  that,  were  it  to 
require  smart  passenger-side  air  bags,  its 
leadtime  dedsion  would  have  to  lake 
into  consideration  the  differing 
leadtimes  for  the  various  kinds  of  smart 
bags  under  development,  and  the  fed 
that  the  longest  leadtimes  will  be  those 
for  the  more  advanced  smart  bags 
potentially  offering  the  greatest  net 
benefits.  'The  agency  also  recognizes  the 
engineering  challenge  of  incorporating 
new  air  bag  design  features  in  the  entire 
passenger  car  and  light  truck  fleet. 

At  the  same  time,  given  the  growing 
loll  of  child  fatalities,  and  the  apparent 
near  tertii  availability  of  at  least  one 
smart  bag  design  (i.e.,  the  one  using  a 
weight  sensor),  NHTSA  believes  thai  it 
should  take  steps  now  to  encourage  the 
introduction  of  smart  passenger-side  air 
bags  as  soon  as  possible.  The  agency 
also  believes  that,  as  a  pradical  matter, 
the  longer  the  time  needed  to  develop 


and  implement  the  most  advanced 
smart  l»gs,  the  greater  the  need  would 
be  to  implement  interim  designs  that 
would  protect  children  automatically. 

n.  Existing  Ksquiremeiits  for  Air  Bags 

Under  Chapter  301  of  Title  49,  U.S. 
Code  ("Motor  Vehide  Safety"),  NHTSA 
is  authorized  to  set  Federal  motor 
vehicle  safety  standards  applicable  to 
the  manufadure  and  sale  of  new  motor 
vehicles  and  new  motor  vehide 
equipment.  Standard  No.  208,  Occupant 
Crash  Protection,  one  of  the  original 
Federal  motor  vehicle  safely  standards 
issued  under  this  statute,  has  long 
required  motor  vehicle  manufacturers  to 
install  safety  bells  in  most  vehide  types 
to  protect  occupants  during  a  crash. 
More  recently,  the  standard  has  required 
manufacturers  to  provide  automatic 
protection  for  frontal  crashes. 

In  establishing  Standard  No.  208's 
current  auttmiatic  protection 
requirements  for  passenger  cats  in  1984, 
and  later  extending  those  requirements 
to  light  trucks,  NHTSA  expressly 
permitted  a  variety  of  methods  of 
providing  automatic  protection, 
including  automatic  belts  and  air  bags. 
However,  the  agency  included  a  number 
of  provisions  to  encourage 
manufacturers  to  install  air  bags.  These 
included  extra  cretlit  during  the 
standard's  phase-in  period  for  vehicles 
using  air  bags  and  allowing  vehides 
with  a  driver  air  bag  system  to  count,  for 
a  limited  period  of  time,  as  a  vehicle 
meeting  the  standard's  automatic 
protection  requirements. 

Ultimately,  however,  consumer 
demand  led  to  the  installation  of  air 
bags  throughout  the  new  car  Deet  By 
the  beginning  of  this  decade, 
manufacturers  were  developing  plans  to 
install  air  bags  in  all  of  their  passenger 
cars  and  light  trucks. 

Congress  included  a  provision  in  the 
Intetmodal  Surface  Transportation 
Effidency  Act  of  1991  (ISTEA)  directing 
NHTSA  to  prescribe  an  amendment  to 
Standard  No.  208  to  require,  by  the  late 
1990's,  that  all  passenger  cars  and  light 
trucks  provide  automatic  protection  by 
means  of  air  bags.  The  Act  required  at 
least  95  percent  of  each  manujfacturer's 
passenger  cars  manufactured  on  or  after 
September  1, 1996  and  before 
September  1, 1997  to  be  equipped  with 
an  air  bag  and  a  manual  lap/shoulder 
belt  at  both  the  driver's  and  right  front 
passenger's  seating  positions.  Every 
passenger  car  manufactured  on  or  after 
September  1, 1997  must  be  so  equipped. 
The  same  basic  requirements  are 
phased-in  for  light  trucks  one  year 
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later.'  The  final  nile  implementing  this 
provision  of  ISTEA  was  published  in 
the  Federal  Register  (58  FR  46551)  on 
September  2, 1993.  Essentially,  ISTEA 
eliminated  non^air  bag  means  of 
providing  automatic  occupant 
protection  because  of  Congress's  belief 
that  air  bags  provide  the  greatest  level 
of  such  protection. 

The  vehicle  manu&ctuieis  are  in 
ahead  of  the  ISTEA  implementation 
schedule.  Nearly  every  1996  model  year 
passenger  car  will  be  equipped  with 
tioth  driver-  and  passenger-side  air  bags 
as  standard  equipment,  even  though  the 
statutory  requirement  for  air  bags  has 
not  yet  taken  effect.  A  large  number  of 
model  year  1996  light  trucks  are  also 
equipped  with  air  bags. 

Standard  No.  208's  automatic 
protection  requirements,  whether  for  air 
begs  or  (until  the  provisions  of  ISTEA 
take  effect)  for  automatic  belts,  are 
performance  requirements.  The 
standard  does  not  specify  the  design  of 
an  air  beg.  Instead,  vehicles  must  meet 
specified  injiuy  criteria,  including 
criteria  for  tiie  heed  and  chest, 
measured  on  test  dummies,  during  a 
barrier  crash  test,  at  speeds  up  to  30 
mph.  These  criteria  must  be  met  for  air- 
bag  equipped  vehicles  both  when  the 
dummies  are  belted  and  when  they  are 
unbelted.  The  latter  test  condition 
ensures  that  a  vehicle  provides 
"automatic  protection."  i.e.,  protection 
by  means  that  require  no  action  by 
vehicle  occupants. 

These  requirements  apply  to  the 
perfonnance  of  the  vehicle  as  a  whole, 
and  not  to  the  air  bag  as  a  separate  item 
of  motor  vehicle  equipment.  Hiis 
approach  permits  vehicle  manufacturers 
to  "tune"  the  perfonnance  of  the  air  beg 
to  the  crash  pulse  and  other  specific 
attributes  of  eech  of  their  vehicles  and 


leaves  them  free  to  select  specific 
attributes  for  their  air  bags,  such  as 
dimensions,  actuation  time,  and  the 
like. 

m.  Agency  Manitming  of  Air  Bag 
ElEKUniiass 

NHTSA  has  been  monitoring  the  real 
world  performance  of  air  bags, 
including  any  adverse  eSscts,  for  more 
than  s  decade.  NHTSA  published  an 
Evaluation  Plan  for  bunt-seat  occupant 
protection  in  lanuary  1990  (55  FR  1586; 
January  17. 1990),  which  calls  for 
periodic  interim  analyses  of  their 
effiKtiveness.  A  final  evaluation  of 
effectiveness  will  not  be  possible  imtil 
after  air  bags  have  been  standard 
equipment  for  some  time  on  high 
production  volume  cars.  An  Interim 
Evahiation  Repori,  including  analyses  of 
fatality  and  injury  reductions,  was 
publi^ed  in  June  1992.  The  agency  also 
submitted  Reports  to  Congress  on  this 
subject  in  November  1992  and  February 
1996. 

In  evaluating  air  bag  effectiveness,  it 
must  be  remembered  that  air  bags  aicr 
supplemental  restraints.  Therefore,  the 
agency  has  long  emphasized  in 
information  provided  to  the  public  that 
the  presence  of  an  air  bag  does  not  mean 
it  is  less  important  for  occupants  to  use 
their  safety  belts.  The  safety  belt,  which 
provides  protection  in  all  kinds  of 
crashes,  is  the  primary  means  of 
occupant  restraint.  Air  bags  onlyviotk 
in  frontal  crashes. 

The  agency's  studies  of  air  bag 
effectiveness  conclude  that  current  air 
bags  are  approximately  30  percent 
effective  in  reducing  fatalities  in  pure 
frontal  crashes  (12  o'clock  impacts), 
and,  looking  at  all  impacts,  air  bags 
reduce  fatalities  by  10  percent.  These 
fatality  efiisctiveness  estimates  are  with 


safety  belts  "as  used;"  that  is,  they  are 
a  comparison  of  fatality  rates  in  cars 
with  and  without  air  bags  regardless  of 
whether  the  safety  belt  was  used. 

Air  bags  reduce  the  likelihood  of 
injury  to  an  occupant's  head,  neck,  boe, 
chest,  and  abdomen,  in  frontal  crashes, 
compared  to  the  injuries  received  when 
only  a  lap/sboulder  belt  is  used.  Injuries 
to  these  parts  of  the  iKAly  are  much 
more  likely  to  be  life  threetening.  An  air 
beg  combined  with  a  lap/shoulder  belt 
reduces  the  injury  risk  to  these  parts  of 
the  body  by  59  percent  compared  to  47 
percent  for  manual  lap/shoulder  belts 
alone.  These  analyses  also  show  that 
driver-side  air  bags  can  be  associated 
with  increased  risk  of  arm  injury. 
NHTSA  is  conducting  additional 
analyses  and  research  to  further  address 
these  issues. 

Almost  all  of  the  experience  in 
evaluating  air  bag  effectiveness  has  been 
based  on  driver-side  air  Iwgs.  The 
number  of  passenger-side  air  bags  has 
been  too  small  to  conduct  statistically 
significant  evaluations  of  their  life- 
saving  benefits.  As  the  dual  air  bag  fleet 
continues  to  grow,  such  studies  will 
become  possible.  Currently,  only 
anecdotal  information,  located  and 
developed  by  NHTSA's  Special  Crash 
Investigation  program,  is  available  on 
passenger-side  air  bags. 

Although  the  safety  benefits  of  air 
bags  are  documented,  there  are 
situations  in  which  air  bags  can  have 
adverse  effects.  As  more  vehicles  have 
been  equipped  with  air  bags,  these 
effects  iuve  become  better  known  to 
researchers.  The  table  below  shows,  in 
no  particular  order,  the  types  of 
situations  in  which  the  agency  has  some 
information  suggesting  that  there  may 
be  a  risk  of  serious  injury  to  vehicle 
occupants  from  the  air  bag. 


Group  affected 


Unrasaakied  SmM  Stalurad  and/or 

Older  Peopte. 
Infants  in  Rear-Fadng  CMd  Seats 
Chicken    Unrestrained    in    Front 

Seat 

Oul-oW"osition  Occupants 

Persons  with  Disabilities  


Persons  Experiencing  Extremity  In- 

Jwies. 


Sealing  poeiMon  of  primary  tiak 


Driver  Position 


Passenger  Position  ... 
Passenger  Posilian  .... 


Drivar  and  Passenger  Poalbon  . 
Driver  Posilian  


Driver  and  Passenger  Position  . 


Probable  cause  o(  problem 


Pmbrlly  to  Air  Bag  at  Time  of  Deployment. 

Proximity  to  Air  Bag  at  Time  of  Deployment 
ProKimily  to  Ak  Bag  at  Time  of  OeptoymenL 

Praxlmity  to  Air  Bag  at  Time  ol  DeploymenL 

Proximity  to  Air  Bag  at  Time  of  Deployment:  Adaptive  Equipment  be- 

Ivreen  Air  Bag  and  Driver.  Saiety  Features  in  Vabids  Must  be 

ModHisd  to  AccoiTYnodate  Adaptive  EquipmenL 
Unknown:  Under  Study. 


As  shown  on  this  table,  the  risks  of 
adverse  effects  bom  air  begs  primarily 
relate  to  occupants  who  are  very  near 


the  air  bag  at  the  time  of  deployment.  As 
of  June  1996,  NHTSA's  Special  Crash 
Investigation  program  had  identified  18 


minor  to  moderate  severity  crashes 
where  the  deployment  of  the  driver-side 
air  bag  resulted  in  btal  injuries  to  the 


■  At  l«ut  SO  pertant  of  flech  nunubctuiw'i  U^l       with  en  <ir  bag  ind  ■  nunuil  lap/iliouldar  balL 
tnidu  manuiictmod  od  or  afler  September  1.  11W7        Evwry  light  truck  manuEacturad  on  or  aftar 
andbafoaSaptambn^l.ieaSiiuutbeaquiiiiMd  SapUmtiK  1,  ISSS  mut  ba  lo  aqulppvL 


driver.  Fourteen  out  of  18  of  these 
drivers  appear  to  have  been 
unrestrained  or  out-of-position 
(shunped  over  the  wheel)  at  the  time  of 
the  crash.  In  addition,  the  National 
Accident  Sampling  System  has 
identified  five  high  speed  crashes  where 
the  driver  sustained  fatal  injuries 
attributable  to  the  air  bag.  However,  due 
to  the  high  speed  of  the  crash,  fatal 
injiuies  might  have  occurred  in  the 
absence  of  the  air  bag. 

As  of  June  1996.  NHTSA's  Special 
Crash  Investigation  program  had 
identified  21  crashes  in  which  the 
deployment  of  the  passenger-side  air 
bag  resulted  in  fatal  injuries  to  a  child. 
Six  of  these  deaths  were  to  infants  in 
rear-focing  child  seats.  The  15  other 
children  appear  to  have  been 
unrestrained  or  improperly  restrained 
(e.g.,  wearing  only  the  lap  belt  with  the 
shoulder  belt  behind  them)  at  the  time 
of  the  crash.  All  of  these  cases  involved 
pie-impact  braking.  This  combination  of 
no,  or  improper,  belt  use  and  pre-impact 
braking  resulted  in  the  forward 
movement  of  the  children  such  that  they 
were  close  to  the  instrument  panel  and 
the  air  bag  system  at  the  time  of  the 
crash  and  the  deployment  of  the  air  bag. 
Because  of  this  proximity,  the  children 
appear  to  have  sustained  fatal  head  or 
neck  injuries  from  the  deploying 
passenger-side  air  bag. 

IV.  Actions  by  NHTSA  to  Improve  Air 
Bag  Safety 

As  noted  above,  looking  at  all  crashes, 
air  bags  reduce  fatalities  by 
approximately  10  percent.  This  occius 
because  of  their  high  effectiveness  in 
purely  frontal  crashes,  where  they  also 
reduce  the  likelihood  of  injury  to  an 
occupant's  head,  neck,  face,  chest,  and 
abdomen. 

NHTSA  is  extremely  concerned, 
however,  about  deaths  caused  by  air 
bags.  Moreover,  the  agency  recognizes 
that,  if  there  is  no  change  in  occupant 
behavior  or  in  the  technology  of  air 
bags,  injuries  and  fatalities  such  as  those 
described  in  the  preceding  section  will 
increase  as  the  niunber  of  vehicles 
equipped  with  air  bags  increases. 

For  air  bag-equipped  vehicles  already 
on  the  road  or  being  produced  in  the 
near  future,  behavioral  changes 
comprise  the  most  realistic  hope  for 
improvement  and  would  bring  the  most 
immediate  benefit  The  agency  has 
taken  a  number  of  steps  in  the  past  to 
warn  drivers  of  the  potential  adverse 
effects  caused  by  air  bags,  and  how 
those  effects  can  be  minimized  or 
eliminated.  Moreover,  NHTSA  is 
intensifying  its  efforts  in  these  areas. 

hi  December  of  1991.>JHTSA  issued 
a  Consumer  Advisory  warning  owners 


of  lear-bdng  child  seats  not  to  use  such 
a  restraint  in  the  front  seat  of  a  vehicle 
equipped  with  a  passenger  air  bag.  "Hiis 
warning  was  based  on  preliminary 
results  of  testing  regarding  this  problem. 
At  that  time,  no  casualties  to  infants  had 
occurred.  Since  that  time,  NHTSA  has 
issued  at  least  six  additional  News 
Releases  on  the  subject. 

In  the  September  1993  final  rule 
implementing  ISTEA's  provisions 
concerning  air  bags.  NHTSA  required 
vehicles  equipped  with  air  bags  to  bear 
labels  on  the  sun  visors  providing  four 
specific  cautions,  including  a  statement 
not  to  install  rearward-facing  child  seats 
in  front  passenger  positions,  and 
advising  the  occupant  to  see  the  owner's 
manual  for  further  information  and 
explanations.  The  sun  visor  label 
requirement  became  effective  on 
September  1 ,  1994,  and  the  owner's 
manual  requirement  became  effective  on 
March  1,1994. 

On  Febmary  16. 1994,  NHTSA 
published  in  the  Federal  Register  a  final 
rule  amending  Standard  No.  213.  Child 
Restraint  Systems,  to  require  rear-facing 
child  seats  manufactured  on  or  after 
August  15, 1994  to  include  a  warning 
against  using  the  restraint  in  any  vehicle 
seating  position  equipped  with  an  air 
bag.  59  FR  7643.  The  rule  also  requires 
the  printed  instructions  for  such 
restraints  to  include  safety  information 
about  air  bags. 

In  addition,  on  May  23,  1995,  NHTSA 
published  a  final  rule  amending 
Standard  No.  208  to  allow 
manufacturers,  tiegiiming  June  22, 1995, 
the  option  of  installing  a  manual  device 
that  motorists  could  use  to  deactivate 
the  front  passenger-side  air  bag  in 
vehicles  in  which  rear-facing  child  seats 
can  only  fit  in  the  front  seat.  60  FR 
27233.  A  more  complete  description  of 
the  various  steps  NHTSA  took  dining 
the  early  1990's  to  address  the  problem 
of  the  interaction  between  rear- facing 
child  seats  and  air  bags  can  be  found  in 
the  notice  of  proposed  rulemaking 
which  preceded  the  May  1995  final  rule. 
See  59  FR  51158,  51159,  October  7. 
1994. 

On  October  27, 1995,  because  of  the 
incidence  of  several  fatalities  to 
improperly  restrained  children  in  air 
bag-equipped  positions,  NHTSA  issued 
a  strong  warning  in  a  press  release. 
"SAFETY  AGENCY  ISSUES  WARNING 
ON  AIR  BAG  DANGER  TO  CHILXiREN." 
It  "warned  that  children  who  are  not 
protected  by  a  seat  belt  could  be 
seriously  injured  or  killed  by  an  air  bag. 
and  in  the  strongest  possible  terms 
urged  parents  to  insist  that  their 
children  ride  belted  in  the  back  seat 
whenever  possible."  This  release 
repeated  prior  agency  warnings  of  the 


dangen  of  placing  a  rear-focing  seal  in 
front  of  an  air  bag,  and  broadened  the 
previous  warnings  to  apply  to  older 
children  and  even  adults  who  may  ride 
unrestrained.  To  ensure  that  in&nts  and 
children  ride  safely,  with  or  without  a 
passenger-side  air  b^  this  warning  and 
advisory  urges  care  givers  to  follow  \ 

three  "rules": 

a  .Make  sure  all  in^ts  and  children 
are  properly  restrained  in  child  safety 
seats  or  lap  and  shoulder  belts  for  every 
Uip. 

•  The  back  seat  is  the  safest  place  for 
children  of  anv  age. 

a  Infants  riding  in  rear-facing  child 
safety  seats  should  never  be  placed  in 
the  front  seat  of  a  vehicle  with  ■ 
passenger-side  air  bag. 

On  November  9. 1995,  NHTSA 
published  a  request  for  comments  to 
inform  the  public  about  NHTSA's  efforts 
to  reduce  the  adverse  effects  of  air  bags, 
and  to  invite  the  public  to  share 
information  and  views  with  the  agency. 
60  FR  56554.  The  request  for  comments 
focused  on  possible  technological 
changes  to  air  bags  to  reduce  their 
adverse  effects,  including  possible 
regulatory  changes,  and  is  discussed 
more  fully  in  the  next  section  of  this 
document. 

Since  publishing  its  October  1995 
warning  and  November  1995  request  for 
comments.  NHTSA  has  intensified  its 
efforts  to  educate  the  public  about  air 
bag  performance  and  the  campaign  to 
properly  restrain  children.  A  large  part 
of  the  agency's  plan  is  to  increase 
information  to  the  affected  public 
through  the  traffic  safety  community 
throughout  the  country.  With  this 
support,  the  agency  will  be  able  to 
extend  the  reach  of  its  safety  messages 
to  a  wider  population. 

A  few  ofthe  agency's  many  activities 
include:  an  article  in  the  Center  for 
Disease  Control's  "Morbidity  and 
Mortality  Weekly  Report"  reached  the 
public  health  community  rutionwide 
and  attracted  substantial  press  coverage. 
An  article  in  the  Food  and  Drug 
Administration's  bulletin  (circulation 
1.2  million)  reached  all  physicians.  The 
American  Academy  of  Pediatrics 
notified  all  pediatricians  through  its 
newsletter  and  also  issued  a  special 
media  alert.  The  International 
Association  of  Chiefs  of  Police  and  the 
National  Sheriffs'  Association  informed 
all  law  enforcement  agencies 
nationwide.  The  agency  has  also 
conducted  a  national  press  event  for 
National  Child  Passenger  Safety 
Awareness  Week  at  the  National 
Automobile  Dealers  Association 
(NADA)  Convention  in  February  1996, 
featuring  a  display  on  air  bags  and  child 
safety  information. 
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To  expand  public  educatioo  even 
foitbar,  a  receol  National  Conference, 
"Safety  Belts.  Air  Bags,  ft  Paseenger 
Safety:  A  Call  to  Action,"  was  held  in 
January  1996,  in  partnership  with  the 
National  Safety  Counci]  to  develop  a 
plan  to  inform  the  public  about  the 
potential  dangers  of  air  bags  to 
unrestrained  and  improperly  restrained 
occupants.  Of  main  concern  was  the 
need  to  immediately  increase  the  proper 
use  of  safety  restraints  by  children  aiul 
adults. 

NHTSA  believes  national  safety  belt 
use  rates  can  be  increased  significantly 
beyond  the  current  national  average  of 
67  percent  The  agency  knows,  for 
example,  from  its  own  research  and 
demonstration  efforts  and  the  efforts  of 
the  insurance  and  automobile 
industries,  that  three  ingredients  are 
essential  to  increasing  safety  belt  use: 
(1)  strengthening  current  state  safety 
belt  use  laws  to  allow  for  primary 
enforcement;  (2)  implementing  periodic, 
highly  visible  enforcement  programs  in 
the  states  so  that  the  public  will  know 
these  laws  are  important  and  are  being 
enforced;  and  (3)  conducting  public 
information  and  education  programs  to 
reinforce  these  efforts  and  alert  the 
public  to  the  dangers  of  riding 
unrestrained  or  improperly  restrained. 

On  May  21. 1996,  Secretary  of 
Transportation  Federico  Pena 
announced  the  formation  of  a  coalition 
of  automobile  manufacturers,  air  bag 
suppliers,  insurance  companies,  safety 
organizations,  and  the  Federal 
government  to  prevent  injuries  and 
fetalities  which  may  be  inadvertently 
caused  by  air  bags,  especially  to 
children.  Coalition  members  pledged 
almost  $10  million  to  pursue  a  three- 
point  program: 

•  An  extensive  national  eSbit  to 
educate  drivers,  parents  and  care-givers 
about  seat  belt  and  child  safely  seat  use 
in  all  motor  vehicles,  with  special 
emphasis  on  those  equipped  with  air 
bags. 

•  A  campaign  to  convince  states  to 
pass  "primary"  seat  belt  use  laws. 

•  Activities  at  state  and  local  levels  to 
increase  enforcement  of  all  seat  belt  and 
child  seat  use  laws,  such  as  increased 
pubhc  information  and  use  of  belt 
checkpoints. 

V.  Nonmber  19S5  Raqoast  for 


As  indicated  in  the  preceding  section, 
NHTSA  published  a  request  for 
comments  in  November  199S 
concerning  the  need  to  reduce  the 
adverse  effects  of  air  bags.  The  request 
for  comments  in  particiUar  sought 
information  about  possible 
technological  changes  to  air  bags  to 


reduce  the  adverse  effects,  including 
possible  regulatory  changes. 

The  request  for  comments  noted  the 
agency's  belief  that,  for  vehicles 
manufactured  far  enough  in  the  fiiture 
to  incorporate  significant  design 
changes,  there  will  be  technological 
enhancements  available  that  could 
minimize  the  adverse  effects  of  air  bags. 
NHTSA  noted  that  the  vehicle 
manufacturers  and  air  bag  suppliers  are 
working  on  "smart  bags,"  which  could 
include  advanced  technologies  for 
occupant  sensing,  phased  deployment 
of  air  bags,  and  so  forth.  These 
technologies  will  be  able  to  perform  a 
number  of  functions,  including 
preventing  air  bag  deployment  when 
they  sense  that  an  occupant  is  too  close 
to  the  point  of  deployment,  inflating  the 
air  bag  at  different  speeds  according  to 
the  severity  of  the  crash,  and  preventing 
the  pasienger-side  air  bag  from 
deploying  when  that  seat  is  not 
occupied.  NHTSA  stated  that,  based  on 
disnissioDS  with  suppliers  and  vehicle 
manufecturers.  it  anticipates  these  types 
of  smart  bags  will  eventually  be  widely 
incorporated  into  production.  The 
agency  indicated  that  it  vnll  step  up  its 
monitoring  of  manufecturer  efforts  to 
develop  and  use  smart  bags,  the 
technologies  being  explored,  the 
practicability  and  reUability  of  smart 
bag  systems,  and  the  timetables  for 
availability  of  smart  bag  systems. 

NHTSA  recognized  that  while  it 
anticipates  that  these  smart  bag  systems 
will  substantially  reduce  adverse  effects 
of  air  bags  in  the  relatively  near  future, 
this  still  leaves  the  question  of  what  can 
be  done  in  addition  to  public  education 
for  the  near  future.  NHTSA  staled  that 
manufacturers  may  be  able  to  make 
adjustments  to  existing  air  bag  system 
designs,  and,  further,  that  the  agency 
may  make  temporary  adjustments  to  its 
regulations  if  it  is  shown  to  be 
appropriate  to  enable  manufecturers  to 
reduce  any  adverse  effects  during  this 
period. 

In  the  notice,  NHTSA  noted  that  Ford 
has  requested  that  the  agency  reduce 
Standard  No.  208's  unbelted  test  speed 
from  30  mph  to  25  mph.  According  to 
Ford,  this  change  would  permit  it  to 
produce  less  aggressive  air  bags,  thereby 
reducing  air-bag  induced  injuries.  The 
agency  requested  comments  on  a 
detailed  technical  assessment  of  the 
issues  raised  by  Ford's  request. ' 

NHTSA  also  asked  a  number  of 
specific  questions  in  the  following 
subject  areas:  field  experience  with  air 
bags,  crash  sensing,  air  bag  Inflators,  air 
bag  designs,  proximity  considerations, 
near-term  considerations,  future  plans, 
obstacles  to  near-  and  long-term  plans. 


and  air  bag  issues  related  to  persons 
writh  disabilities. 

NHTSA  stated  that  it  hoped  that  its 
request  for  comments  would  help  the 
agency  obtain  the  information  needed  to 
make  reasoned  decisions  about  whether 
some  regulatory  changes  are  appropriate 
for  the  interim  period,  whether  some 
relatively  simple  technological  fixes  are 
available  to  reduce  adverse  effects  until 
smart  bags  become  a  reality,  or  whether 
other  activities,  such  as  consumer 
information,  offer  the  best  chance  of 
effectively  reducing  these  adverse 
effects. 

VL  Sommary  of  Camments 

NHTSA  received  more  than  50 
comments,  totaling  over  1600  pages  of 
text,  from  auto  manufactiuers, 
manufecturer  organizations,  suppliers  of 
air  bags  and  other  automotive 
equipment,  insurance  companies, 
consiuner  groups,  medical  groups, 
research  organizations,  other 
government  agencies,  and  private 
individuals.  NHTSA  has  carefiilly 
analjrzed  the  information  provided  in 
the  conunents,  and  its  proposals  are 
based  on  this  analysis  and  agency 
research.  In  addition,  the  agency  has 
held  meetings  with  several  vehicle 
manufecturers,  air  bag  suppliers, 
consumer  and  insurance  groups,  and 
other  associations.  This  section  provides 
a  siunmary  of  the  most  significant 
comments,  focusing  on  those  related  to 
possible  regulatory  changes.  For 
purposes  of  brevity,  the  summary  cites 
representative  conunents. 

A.  Smart  Bags 

Commenters  generally  confirmed  that 
vehicle  manufecturers  and  air  bag 
suppliers  are  developing  smart  air  bags 
that  would  incorporate  advanced 
technologies  such  as  variable  inflation 
rates,  occupant  seal  sensors,  proximity 
detection/sensing,  dual  or  multi-stage 
inflators/sensors,  dual  or  variable 
venting,  and  the  like.  However,  it  was 
not  clear  from  the  conunents  how 
quickly  these  various  technologies  will 
be  introduced  into  production  vehicles. 

Ford,  for  example,  stated  that  it 
expects  these  advanced  air  bag 
technologies  to  be  incorporated 
gradually  during  the  first  half  of  the 
next  decade  as  new  vehicle  programs 
are  introduced.  GM  stated  that  many 
technologies  for  automatic  occupant 
sensing  systems  are  being  investigated, 
but  that  no  supplier  has  yet 
demonstrated  a  "production-ready" 
system.  According  to  GM,  once 
production-feasible  systems  are 
available,  at  least  two  years  of  further 
development  to  achieve  reliability  levels 
demanded  by  the  public  will  be 
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required  to  integrate  and  validate  in  a 
vehicle. 

Mercedes  identified  a  possible  short 
term  solution  for  children.  That 
company  noted  that  it  already  uses  a 
pressure  sensitive  mat  in  the  passenger- 
side  seat  of  some  vehicles  to  deactivate 
the  passenger-side  air  bag  when  the  seat 
is  unoccupied.  Mercedes  staled  that  if 
the  recognition  threshold  for  the  system 
was  increased  to  66  pounds,  the 
passenger  air  bag  would  not  deploy  for 
children  up  to  this  weight  sitting  in  that 
seat  or  for  rear-facing  c£ild  seats  with 
infants.  That  company  stated  that  such 
a  decision  could  not  be  made  by  a 
vehicle  manufecturer  alone,  and  would 
be  possible  only  in  compliance  with  a 
Federal  regulation. 

B.  Tag  Systems 

Several  commentera  addressed  the 
possibility  of  using  rear-fedng  child  seat 
detection  "tag"  systems.  Such  systems 
would  deactivate  the  air  bag  when  th^ 
detect  a  rear-facing  child  seat  equipped 
with  a  special  tag.  Several  suppliers  are 
working  on  tag  concepts,  and  Mercedes- 
Benz  (Mercedes)  and  BMW  expect  to 
introduce  such  a  feature  in  Europe  for 
model  year  1997.  Toyota  stated  liat 
standardization  of  tagging  methods,  as 
well  as  requirements  for  the  same, 
would  need  to  be  mandated  by  the 
government  or  an  appropriate 
institution.  GM  cited  a  number  of  issues 
surrounding  the  use  of  a  tag  system, 
including  the  need  for  special  tagged 
rear-facing  child  seats,  the  use  of 
untagged  rear-feeing  child  seats, 
retrofitting  of  existing  rear-facing  child 
seats  with  tags,  potential  for  multiple 
tag  technologies,  and  availability  of 
tagged  rear-facing  child  seats  at  low 
volume  for  used  vehicles  once  tag 
systems  are  superseded. 

C.  Improvements  to  Labeling 

Nine  conunenters  expressly  addressed 
labeling  and  other  public  information 
activities  in  their  comments.  These 
cotrunenters  included  the  National 
Automobile  Dealers  Association,  the 
American  Association  of  Motor  Vehicle 
Administratora,  the  National 
Association  of  Pediatric  Nurse 
Associates  and  Practitioners,  the 
Shiiners  Hospital — Cindrmati  Unit,  the 
Automotive  Occupant  Restraints 
Council  (which  represents  both 
manufacturers  of  air  bags  and 
manufecturers  of  safety  belts),  and 
several  members  of  the  public.  All  the 
commenters  that  addre^ed  this  subject 
suggested  that  the  current  labels  should 
be  studied  to  see  if  the  safety 
information  could  be  conveyed  more 
effiBctively  to  the  American  public.  As 
part  of  its  conmients,  the  National 


Transportation  Safety  Board  submitted 
its  November  2, 1995  Safety 
Recommendation  that  NHTSA  develop 
and  implement  a  highly  visible 
multimedia  campaign  to  advise  the 
public  how  to  minimize  the  risks  of  air 
bag-induced  injuries  to  children. 

D.  Manual  Cutoff  Switches 

Cotrunenters  addressed  a  number  of 
issues  related  to  manual  cutoff  switches, 
including  whether  the  current  option  for 
manual  switches  should  be  extended  for 
a  longer  period  of  time,  to  more 
vehides,  and  to  au  bags  on  the  driver 
side. 

Several  commentera,  including  Ford, 
GM,  Toyota,  and  air  bag  manufacturer 
TRW,  stated  that  the  agency  should 
permit  passenger-side  manual  cutoff 
switches  for  a  longer  period  of  time.  GM 
also  requested  that  the  option  for 
manual  <nitoff  switches  be  extended  to 
all  vehicles.  Subsequently,  in  a  petition 
for  rulemaking  dated  June  24, 1996,  GM 
formally  petitioned  NHTSA  to  allow 
manual  cutoff  devices  indefinitely. 

Ford  stated  that  it  considera  the 
manual  cutoff  switch  to  be  an  interim 
solution  imtil  technology  can  provide  a 
better  solution  that  is  not  as  dependent 
on  operator  activation.  That  company 
stated  that  it  would  support  an 
extension  of  the  time  period  during 
which  manual  cutoff  switches  are 
permitted,  but  its  goal  is  to  adopt 
automatic  passenger  air  bag  deactivation 
along  with  other  technological 
approaches  to  mitigate  the  injury  risk 
from  aggressive  air  bag  inflation. 

Some  advocates  of  extending  cutoff 
switches  indicated  that  placing  a  rear- 
facing  child  seat  in  the  front  seat  of  a 
vehicle  is  sometimes  necessary  for 
medical  reasons.  For  example,  the 
parents  of  an  infant  with  medical 
problems  conunented  that  those  medical 
problems  require  them  to  be  able  to 
monitor  the  child  and  that  cannot  be 
done  with  the  child  in  the  beck  seat. 
Tlie  National  Association  of  Pediatric 
Ntuse  Associates  &  Practitionere 
submitted  a  comment  identifying  a 
number  of  medical  conditions  for  which 
infants  would  need  to  be  monitored 
closely,  which  would  require  those 
children  to  be  transported  in  the  front 
seat. 

Toyota  stated  that,  assuming  the 
consumer  understood  the  existence  and 
operation  of  a  manual  cutoff  switch,  and 
correctly  used  the  switch  only  to  disable 
the  air  bag  when  a  rear-feeing  child  seat 
is  installed  in  the  front  passenger 
position,  it  believes  that  this  is  the  most 
effective  measure  at  the  moment. 

Several  cortunenters  expressed 
concerns  about  extending  the  option  for 
manual  cutoff  switches.  The  Insurance 


Institute  for  Highv,ray  Safety  (IIHS) 
stated  that  it  strongly  opposes  changing 
Standard  No.  208  to  allow  the 
indiscriminate  installation  of  manual 
svritches  in  vehicles  equipped  with 
passenger  air  bags  to  address  the 
problems  of  rear-facing  child  seats  or 
unrestrained  child  passengera. 
According  to  IIH&,  parents  or  guardians 
who  allow  their  children  to  ride 
unrestrained  in  vehicles  are  the  least 
likely  group  to  use  a  switch  correctly, 
and  this  clearly  would  not  be  an 
effective  solution  to  the  problem.  IIHS 
stated  that  the  agency  should  facilitate 
coordination  among  restraint  and  auto 
manufecturers  to  encourage  the  quick 
adoption  of  technologies  that  reliably 
detect  rear-fadng  child  seats  in  the  front 
passenger  seat  and  temporarily 
deactivate  the  passenger  air  bag, 
modifying  Standard  No.  208  as 
appropriate  to  encourage  these 
technologies. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  stated  that  the  major 
benefits  of  air  bags  can  only  be  achieved 
when  air  bags  are  fully  operational  and 
are  available  to  function  as  [>assive 
restraints  during  all  hours  of  operation. 
For  this  reason,  it  strongly  opposes  any 
general  application  of  an  on/off  switch 
for  air  bags. 

Chrysler  slated  that  even  if  the  agency 
were  to  modify  Standard  No.  208  to 
permit  the  extended  use  of  manual 
cutoff  switches  for  air  bags,  it  would  be 
concerned  with  the  potential  for  user 
error  in  setting,  or  remembering  to  set 
such  switches. 

E.  Other  Issues 

Conunenters  addressed  many  other 
issues.  These  issues  included  possible 
regulatory  changes  to  permit  or  facilitate 
less  aggressive  air  bags,  raising  the 
threshold  speed  at  which  air  bags 
deploy,  special  issues  feced  by  persons 
with  disabilities,  and  various  possible 
changes  to  air  bag  and  vehicle  designs 
to  reduce  air  bag  aggressivity. 

With  respect  to  possible  regulatory 
changes,  several  changes  were 
discussed,  but  none  represented  a 
consensus  position.  A  number  of 
commentera,  including  many  vehicle 
manufacturera  (Chrysler,  Ford.  BMW, 
Volkswagen.  Porsche,  and  Toyota),  an 
air  bag  supplier  (Autoliv  Development 
AB),  and  HHS,  expressed  support  for 
Ford's  reconunendation  to  reduce  the 
test  speed  for  the  unbelted  test  from  30 
mph  to  25  mph.  These  commentera 
stated  that  this  change  would  allow  an 
approximate  30%  reduction  in  the 
kinetic  energy  required  in  the  air  bag 
system,  and  that  lower  kinetic  energy  in 
the  air  bag  would  lower  the  risk  of  air 
bag-  induced  injuries  to  vehicle 
occupants. 
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Otbsr  vehicle  manuiacturais  had 
different  views  on  the  Ford 
recommendation.  GM  commented  that  it 
agreed  with  the  theory  of  the  Ford 
reconunendation  and  said  that  it  was 
'ditecfionally  correct."  However,  GM 
said  that  it  has  not  been  shown  that  a 
f«duction  in  the  unbelted  test  speed  to 
25  mph  would  allow  manufacturers  to 
reduce  the  kinetic  energy  in  air  bag 
systems  enough  to  influence  the  acttul 
frequency  of  air  bag- induced  injuries  to 
vehicle  occupants.  Nissan  went  further, 
sayng  that  it  would  not  anticipate  any 
major  changes  in  air  bag  depli/yment 
specifications  because  of  a  rpduction  in 
the  unbelted  test  speed  from  30  to  25 
mph.  Nissan  suggested  that  the  imbelted 
test  speed  would  have  to  be  reduced  to 
20  mph  to  reduce  the  risk  of  air  bag- 
induced  injuries  in  the  teal  world. 

NHTSA  also  sought  comment  on 
another  possible  way  of  permitting  or 
fadUtating  less  aggressive  air  bag 
designs.  This  approach  would  raise  the 
chest  deceleration  limits  during 
unbelted  testing  from  the  current  60  g 
limit  to  80  g's.  NHTSA  indicated  that 
recent  biomechanical  data  suggest  that 
the  human  tolerance  to  acceleration  for 
serious  chest  injury  may  t>e  higher  for 
air  bags  than  for  belts,  because  the  air 
baf  delivers  a  more  broadly  distributed, 
uniform  loading  to  the  chest  than  does 
a  safety  belt.  BMW  enthusiastically 
supported  this  concept  but  suggested 
the  limit  be  raised  to  75  g's.  If  this  were 
done,  BMW  said  it  would  attempt  to 
recertify  all  of  its  vehicles  with  less 
ag^essive  air  bags  within  one  year. 

Other  commeriters  were  less  certain 
about  this  approach.  CM  said  an  80  g 
limit  would  not  appear  likely  to  permit 
any  appreciable  reduction  in  inflator 
output,  so  GM  doubled  it  would  reduce 
significantly  the  potential  for  air  bag- 
induced  injuries.  Ford  said  such  a 
change  might  permit  reductions  in  air 
bag  aggressivity,  but  to  a  much  less 
significant  extent  than  the  Ford 
recommendation.  Chrysler  stated  that  it 
could  not  conunent  on  an  80  g  limit 
because  it  had  no  data  to  analyze  the 
effects  of  such  a  change. 

in  a  presentation  to  the  agency  and  . 
supplemental  comment  submitted  after 
the  comment  closing  date,  GM 
suggested  an  alternative  regulatory 
change  that  it  argued  would  be  effective 
at  reducing  air  bag-induced  injuries.  GM 
suggested  keeping  the  unbelted  testing 
s[>eed  at  30  mph,  but  adopting  a  crash 
pulse  to  better  reflect  the  crash  pulse  in 
teal  world  crashes  and  using  a  sled  test 
for  unbelted  testing. 

No  manufacturer  argued  that 
downloading  air  bags  would  solve  the 
adverse  effects  associated  with  children. 
GM  provided  the  results  of  a  depowered 


air  bag  inflator  study.  Based  on  that 
study,  GM  concluded  that  depowered 
inflators  ate  "directionally  correct,"  but 
that  deactivation  is  needed  to  meet 
injury  assessment  reference  values  for 
passengers  who  are  at  or  near  the 
instrument  panel,  particularly  children 
due  to  lower  injury  tolerance. 

Not  all  commentets  believed  that 
Standard  No.  208  should  be  changed. 
Takata  Corporation  (Takata),  an  air  bag 
manufacturer,  argued  that  restraint 
system  technology  that  has  recently 
become  available,  combined  with 
further  improvements  that  are 
scheduled  to  be  available  within  the 
next  24  months,  will  significantly 
reduce  air  bag  injuries  without  the  need 
for  any  changes  to  Standard  No.  206. 
Takata  stated  that  it  is  concerned  that 
the  process  of  developing  improved 
technology  to  eliminate  air  bag  injuries 
will  be  delayed  if  Standard  No.  208  is 
changed  in  response  to  the  present 
concerns. 

Advocates  opposed  reducing 
Standard  No.  208's  unbelted  test  speed. 
That  organization  stated  that  there  are 
several  flaws  in  the  Ford 
recommendation.  According  to 
Advocates,  altering  the  inflation  rate  of 
air  bags  may  only  address  a  portion  of 
the  problem,  may  not  make  any 
difference  at  all,  or  may  even  create 
other  safety  concerns.  Advocates  also 
stated  that  the  Ford  recorxmiendation  is 
based  entirely  on  static  computer 
modeling  that  is  limited  to  a  single 
variable,  air  bag  inflator. rise  rates,  and 
that  the  recommendation  is  modeled  on 
only  an  adult  driver.  Advocates  stated 
that  NHTSA  should  be  reluctant  to 
predicate  major  regulatory  changes  on 
anything  less  than  clear  and  convincing 
evidence  that  a  modification  will 
improve  safety. 

NHTSA  also  asked  for  comments  on 
increasing  the  minimum  vehicle  speed 
at  which  an  air  bag  deploys,  a  change 
the  agency  said  could  be  made  relatively 
quickly.  The  agency  twlieves  that  an 
increase  in  the  deployment  threshold 
would  yield  a  decrease  in  the  number  of 
air  bag  deployments  and,  therefore,  a 
decrease  in  the  number  of  air  bag- 
induced  injuries. 

The  comments  did  not  reflect  any 
consensus  on  this  approach  either. 
Volkswagen  commented  that  an 
increase  in  the  deployment  threshold 
would  be  feasible.  GM,  however, 
conmiented  that  until  further  analyses 
are  completed,  it  is  not  apparent  that 
raising  the  deployment  threshold  is 
necessarily  directionally  correct.  GM 
stated  that  its  general  approach  to  crash 
sensing  is  the  result  of  its  goal  to  deploy 
air  bags  only  when  they  are  likely  to 
reduce  the  potential  for  serious  injuries. 


and  that  major  bdal  bone  fractures  are 
regarded  as  serious  injuries  and  are 
typically  the  deciding  factor  in 
establishing  the  upper  limit  deployment 
threshold.  Chrysler  suggested  that 
raising  the  deployment  threshold  might 
result  in  fewer  deployments  but  more 
aggressive  deployments  when  the  air 
bag  was  triggered  later  in  the  crash 
event. 

VILPropanl 

A.  Summaiy 

As  discussed  earlier  in  this  notice, 
NHTSA  is  taking  a  number  of  different 
steps  to  address  the  adverse  effects  of  air . 
bags.  The  agency  is  initially 
emphasizing  reducing  the  adverse 
effects  associated  with  children. 

The  most  direct  solution  to  the 
problem  of  child  btalities  from  air  bags 
is  for  children  to  be  properly  belted  and 
placed  in  the  back  seat.  This 
necessitates  increasing  the  percentage  of 
children  who  are  properly  restrained  by 
child  safety  seats  and  improving  the 
current  67  percent  rate  of  seat  belt  usage 
by  a  combination  of  methods,  including 
the  encouragement  of  State  primary  seat 
bell  laws.  The  most  direct  technical 
solution  to  the  problem  of  child 
fatalities  from  air  bags  is  the 
development  and  installation  of  "smart 
air  bags"  that  protect  children 
automatically  from  the  adverse  efiects 
that  can  occur  from  close  proximity  to 
a  deploying  bag.  However,  until  these 
smari  air  bags  can  be  incorporated  in 
production  vehicles,  behavioral  changes 
based  on  improved  labeling  and 
simpler,  manually  operated  technology 
appear  to  be  the  best  means  of 
addressing  child  fatalities  from  air  bags. 

Ultimately.  NHTSA  expects  that  smari 
passenger-side  air  bags  will  be  installed 
in  passenger  cars  and  light  trucks.  In  the 
meantime,  vehicles  without  smart 
passenger-side  air  bags  would  be 
required  to  have  new,  attention-getting 
warning  labels  and  permitted  to  have  a 
manual  cutoff  switch  for  the  passenger- 
side  air  bag.  The  labeling  requirement 
would  be  limited  to  vehicles  without 
smari  air  bags.  NHTSA  believes  this 
limitation  will  encourage  the 
introduction  of  those  air  bags  as  soon  as 
possible.  In  addition,  rear-facing  child 
seats  would  be  required  to  have  new 
warning  labels. 

More  specifically,  NHTSA  is 
proposing,  for  passenger  cars  and  light 
trucks  whose  passenger-side  air  bag 
lacks  smart  capability,  to  (1)  require 
new,  enhanced  warning  labels;  and  (2) 
permit  manual  cutoff  switches  for  the 
passenger-side  air  bags  (to  accommodate 
parents  who  need  to  place  tear-facing 
child  seats  in  the  front  seat).  The  agency 
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J  is  also  proposing  to  require  rear-focing 
child  seats  to  bear  new,  enhanced 
warning  labels.  The  proposed  vehicle 
and  rear-tacing  child  seat  labels  would 
warn  that  imbelted  children  and 
chiliiien  in  those  child  seats  may  be 
killedby  the  passenger-side  air  bag. 

NHTSA  is  requestmg  comments  on 
whether,  and  if  so  on  what  date,  to 
require  smart  passenger-side  air  bags 
that  automatically  prevent  the  air  bag 
bom  injuring  the  two  groups  of  children 
that  experience  has  shown  to  be  at 
special  risk  fiom  air  bags:  children  in 
rear-focing  child  seats,  and  unbelted  or 
improperly  belted  children. 
Alternatively,  the  agency  is  also 
requesting  comments  on  whether  it 
should  endeavor  to  encourage  smart 
passenger-side  air  bags  by  specifying  an 
expiration  date  for  the  manual  cutoff 
switch  option. 

B.  Defining  Smart  Air  Bags 

Since  the  presence  of  a  smart 
passenger-side  air  liag  would  obviate  the 
label  requirement,  and  since  NHTSA  is 
seeking  conunents  on  whether  to  require 
smart  passenger-side  air  bags,  it  is 
necessary  to  define  smart  bags,  e.g.. 
specify  appropriate  tests  and 
performance  requirements.  For  purposes 
of  this  rulemaking,  NHTSA  is  seeking  to 
define  smart  passenger-side  air  bags 
sufficiently  broadly  to  include  any 
system  that  automatically  prevents  an 
air  bag  from  injuring  the  two  groups  of 
children  that  experieiux  has  shown  to 
be  at  special  risk  bom  air  bags:  infonts 
in  rear-facing  child  seats,  and  imbelted 
or  improperly  belted  children.  At  the 
same  time,  NHTSA  would  like  to 
accomplish  this  goal  without  increasing 
the  risks  to  those  who  would  benefit 
from  an  air  bag. 

Vehicle  manufacturers  and  air  bag 
suppliers  are  working  on  a  number  of 
different  systems  whitji  might  qualify 
under  appropriate  criteria.  These 
systems  fall  into  two  categories:  (1)  ones 
which  would  prevent  the  air  bag  from 
deploying  in  situations  where  it  might 
have  an  adverse  effect,  based,  for 
example,  on  the  weight,  size  and/or 
location  of  the  occupant,  and  (2)  ones 
designed  so  that  they  would  deploy  in 
a  manner  that  does  not  create  a  risk  of 
serious  injury  to  occupants  very  near 
the  bag.  e.g.,  deploying  at  a  slower 
speed  when  an  occupant  is  very  near 
the  air  bag  and/ or  deploying  less 
aggressively  as  a  result  of  being  stowed 
in  an  improved  fold  pattern. 

NHTSA  is  seeking  comments  whether 
the  following  categories  of  passenger  air 
bags  would  be  considered  smart  air 
bags: 

(1)  the  passenger-side  air  bag  system 
incorporates  an  automatic  means  (e.g.,  a 


weight  sensor)  to  ensure  that  the  air  bag 
does  not  deploy  H^ien  a  mass  of  30  kg 
or  less  is  present  on  the  front  passenger 
seat  (thus  ensuring  that  the  air  bag 
would  not  deploy  when  either  of  the 
two  specially  at-risk  groups  of  children 
are  present;  i.e..  when  that  seat  is 
occupied  by  an  infant  in  a  rear-fodng 
child  seat  or  an  unbelted  child  weighing 
less  than  30  kg); 

(2)  the  passenger-side  air  bag  system 
incorporates  other  automatic  means 
(e.g.,  an  occupant  size  or  proximity-to- 
dashboard  sensor)  to  ensure  that  the  air 
bag  does  not  deploy  when  an  infant  in 

a  rear-fatnng  child  seat  or  an  unbelted  or 
improperly  belted  child  is  present  in  the 
front  passenger  seat;  and 

(3)  the  passenger-side  air  bag  designed 
to  deploy  when  an  infant  in  a  rear- 
facing  child  seat  or  to  an  unbelted  or 
improperly  belted  child  is  present,  but 
does  so  in  a  way  that  is  not  dangerous 
to  the  child. 

All  of  these  categories  are  reflected  in 
the  proposed  regulatory  text  as 
obviating  the  label  requirements  and  the 
permissive  manual  cutoff  switch  option. 
However,  specific  language  is  only 
proposed  for  the  Erst  category.  See 
proposed  amendments  to  S4.5.S(a). 
NHTSA  requests  comments  on  the  most 
appropriate  means  of  expressing  the 
second  and  third  categories  in  a  marmer 
that  permits  objective  identification  of 
qualifying  air  bags.  See  proposed 
amendments  to  S4.5.5  (b)  and  (c). 
NHTSA  also  requests  comments  on 
appropriate  test  procedures  for  use  in 
determining  satisfaction  of  the  criteria 
for  each  of  the  three  categories  of  smart 
air  bags. 

In  its  response  to  the  November  1995 
request  for  conunents.  Mercedes-Benz 
indicated  that  it  has  a  weight  sensor  in 
the  passenger  seat  that  automatically 
prevents  deployment  of  the  passenger- 
side  air  bag  unless  a  specified  mass  is 
present  in  the  seat.  The  purpose  of  this 
sensor  as  currently  employed  by 
Mercedes,  which  is  set  at  26  pounds,  is 
to  ensure  that  the  air  bag  only  deploys 
if  the  passenger  seat  is  occupied. 
MerccKdes  suggested  that  a  possible  short 
term  solution  for  addressing  problems 
vrith  children  would  be  to  raise  the 
threshold  for  deployment  to  a  higher 
level,  such  as  30  kilograms  (66  pounds) 
or  mote.  For  vehicles  that  do  not  already 
have  such  a  sensor,  the  cost  of  adding 
one  would  be  about  S20  to  S35  per 
vehicle,  depending  on  volume, 
according  to  Mercedes. 

Since  receiving  Mercedes'  comment 
suggesting  use  of  a  weight  sensor  as  a 
possible  short-term  solution  for 
children,  NHTSA  has  obtained 
additional  information  about  the  sensor 
currently  used  by  that  company.  The 


agency  has  obtained  infoimatioo  both 
from  Mercedes  and  from  the 
manufacturer  of  the  sensor,  lEE. 

lEE  calls  its  weight  sensor  a 
"passenger  presence  detection  system." 
According  to  lEE,  the  product  has  been 
used  by  European  auto  manubcturera 
since  1994,  and  one  million  sensors  are 
now  in  use.  A  representative  of  lEE 
indicated  that  the  sensor  (which 
resembles  a  mat)  adapts  easily  to  any 
seat  form  or  contour,  and  is  unaffected 
by  user-placed  seat  covers  or  cushions. 
lEE  added  that  while  the  sensor  is 
currently  designed  to  detect  forces 
greater  than  26  pounds,  there  would  be 
no  difficulty  in  designing  it  to  detect  a 
different  weight,  such  as  the  86  pound 
weight  suggested  by  Mercedes.  NHTSA 
is  placing  additional  information 
provided  by  lEE  in  the  docket. - 

NHTSA  notes  that  GM,  in  its  June  24, 
1996  petition  concerning  manual  cutoff 
switches,  stated  that  it  is  reviewing  and 
evaluating  a  variety  of  automatic 
suppression  technologies,  including  the 
one  identified  by  Mercedes.  GM  stated 
that  "this  concept  appears  feasible." 
However.  GM  has  not  completed  its 
analysis  and  is  therefore  "uncertain 
whether  the  technology  can  become  a 
production  capable,  highly  reliable, 
automatic  suppression  system." 

NHTSA  would  construe  a  weight 
sensor  as  an  automatic  means  of 
preventing  air  bag  deployment,  and  a 
system  incorporating  such  a  sensor  as  a 
smart  air  bag.  Further,  NHTSA  has 
tentatively  concluded  that  Mercedes — 
suggestion  of  30  kilograms  as  the 
threshold  is  appropriate.  This  threshold 
would  deactivate  the  air  bag  when  a 
child  in  a  child  restraint  or  other  child 
weighing  less  than  66  pounds  was 
positioned  in  the  seat.  This  30  kilogmm 
threshold  corresponds  to  the  weight  of 
a  50th  percentile  10-year  old  and  a  95th 
percentile  7-year-old.  However,  the 
threshold  is  far  enough  below  the 
weight  of  a  5th  percentile  adult  female 
(approximately  46  kilograms]  to  avoid 
inadvertently  deactivaUng  the  air  bag 
when  a  small  adult  is  occupying  the 
seat. 

NHTSA  asks  the  public  for  comments 
on  this  approach  to  deactivate  the 
passenger-side  air  bag  automatically  in 
the  presence  of  a  child,  and  also  on  the 
proposed  threshold  of  30  kilograms  for 
deactivation.  The  agency  recognizes  that 


1  NHTSA  not«s  that  I££  slfo  provided 
io6iniution  about  •  "child-Mat  praMaca  tnd 
orieouUon  detection  tystetn."  T^s  i>  i  lona  of  leg 
syston.  It  worif  only  with  specie)  child  fleets  end 
ebould  not  be  confused  witli  the  potsibility  of 
raieiDg  llie  viel^t  tiinuhold  of  tbe  weigtit  •enaor  to 
68  or  lo  pounds.  Tbe  agency  also  notes  tliel  wtlile 
i!  has  infonneiioD  about  tho  particuler  vraiglit 
sensor  manuteaured  by  lEE.  there  mey  beotlier 
lupplien  of  might  senior  tichnolQcy. 
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there  are  poasible  nfety  traiia-oBs  with 
this  approach,  since  the  air  bag  would 
not  deploy  in  the  presence  of  some 
children  who  might  benefit  from  the  air 
bag.  However,  tliis  concern  mi^  be 
weighed  against  the  number  of  fatalities 
and  serious  injuries  for  children  in  lear- 
bcing  seats  and  unbelted  children  in 
the  front  seat.  Quantitative  data  on  these 
tradeoBs  are  specifically  requested.  The 
agency  also  requests  comments  on 
whether  a  warning  light  should  be 
required  to  indicate  when  the  air  bag  is 
off. 

Commenters  on  the  November  1995 
notice  and  NHTSA  anticipate  a  number 
of  other  approaches  to  this  problem  to 
emerge,  some  more  technologically 
sophisticated  than  a  seat  sensor,  that 
would  also  qualify  as' smart  air  bags. 

Other  approaches  for  Butomatic»lly 
preventing  the  deployment  of  the 
passenger-side  air  bag  in  situations 
where  deployment  might  injure 
children  include  size  sensors  and 
position  sensors.  NHTSA  requests 
comments  on  these  approaches  as  well, 
and  how  they  might  be  reflected  in  an 
objective  definition  of  smart  air  bag.  The 
agency  notes  that  there  appear  to  be 
particular  engineering  challenges  in 
designing  a  system  that  relies  on 
position-sensing  alone.  This  is  because, 
in  order  to  be  enective  in  a  pre-crash 
braking  situation,  the  system  would 
need  to  both  sense  a  change  in  occupant 
position  and  deactivate  the  air  bag  in  an 
extremely  short  period  of  time.  NHTSA 
is  particularly  interested  in  comments 
on  bow  such  a  system  could  be 
evaluated  in  a  test  procedure. 

Still  another  approach  for  protecting 
children  is  the  development  of 
passenger-side  air  bags  that  deploy  in 
such  a  manner  that  they  do  not  create 
a  risk  of  serious  injury  to  occupants  very 
near  the  air  bag.  These  systems  might 
deploy  at  a  slower  speed  when  the 
occupant  is  very  near  the  air  bag  and/ 
or  deploy  less  aggressively  as  a  result  of 
being  stowed  with  an  improved  fold 
pattern. 

Some  of  these  more  sophisticated 
approaches  could  possibly  be  evaluated 
using  the  out-of-position  tests 
established  by  the  ISO.  The  ISO  out-of- 
position  tests  involve  a  series  of  tests  in 
which  a  test  dummy  is  positioned  up 
against  the  passenger-side  air  bag  cover. 
However,  the  ISO  tests  do  not  include 
any  recommended  "pass/fail"  level  nor 
any  dummv  specifications. 

Most  of  the  manufacturers  that 
responded  to  the  November  1995 
request  for  comments  indicated  that 
they  use  the  ISO  tests  or  some  variation 
of  those  tests  to  assess  how  well  they 
have  reduced  the  risks  to  out-of-position 
occupants  with  current  air  b^g  designs. 


To  use  the  ISO  tests  as  a  starting  point 
for  a  new  regulatory  requirement. 
NHTSA  must  develcm  appropriate 
criteria  to  asses*  penonnance  in  the 
tests.  Among  other  things.  NHTSA  must 
determine  appropriate  tolerance  levels 
for  the  injury  criteria  and  decide 
whether  additional  injury  criteria  and/ 
or  additional  dummy  sizes  are  needed 
to  assess  this  problem.  At  this  time,  the 
agency  does  not  have  enough 
mfbrmation  to  propose  any  performance 
criteria.  The  agency  has  initiated  a 
testing  program  described  later  in  this 
notice  that  will  help  the  agency  answer 
this  question.  NHTSA  is  asking  the 
public  at  this  time  to  provide  relevant 
child  test  dummy,  positioning,  and 
injury  tolerance  data  which  could  be 
used  to  define  a  benign  air  bag. 
Alternatively.  NHTSA  asks  for 
comments  concerning  other  approaches 
to  developing  a  defiimion  of  smart  air 
bag  that  incorporates  a  wide  range  of 
technologies. 

The  more  advanced  approaches  to 
automatic  deactivation  have  advantages 
over  the  simple  weight  sensor,  because 
they  would  presumably  have  fewer 
safiaty  tradeo^  and  potentially  reduce 
adverse  effects  of  air  begs  for  occupants 
other  than  children,  as  well  as  for 
children. 

Several  commentere  described  a  tag- 
system  for  deactivating  the  passenger- 
side  air  bag.  For  these  tag  systems,  a 
circuit  is  present  in  the  vehicle  that  is 
capable  of  deactivating  the  passenger- 
side  air  bag.  The  circuit  is  accessed 
either  by  a  wire  from  the  child  restraint 
or  by  means  of  a  sensor  that  picks  up 
a  signal  (possibly  magnetic)  from  the 
child  restraint.  When  the  circuit  detects 
the  presence  of  a  child  restraint,  it 
deactivates  the  air  bag.  These  systems, 
by  themselves,  would  not  be  considered 
smart  air  bags,  because  they  work  only 
with  child  restraints  that  have  a 
particular  piece  of  equipment  installed 
in  them  and  there  is  no  assurance  that 
such  devices  would  be  used  in  these 
vehicles. 

NHTSA  also  received  a  request  for 
interpretation  from  Porsche  describing  a 
system  that  can  deactivate  the 
passenger-side  air  bag  when  a  special 
rear-facing  child  seat  is  installed  at  the 
front  passenger  seat.  This  child  seat  has 
a  special  separate  latch  plate  that  can  be 
engaged  in  a  buckle  tmder  the  passenger 
seat.  When  the  buckle  is  so  engaged,  die 
passenger-side  air  bag  would  be 
deactivated.  This  system  also  would  not 
be  considered  a  smart  bag,  because  it 
works  only  with  a  particular  type  of 
child  seat  and  because  it  requires  an 
affirmative  action  by  the  parent 
(fastening  the  latch  plate  to  the  buckle) 
to  deactivate  the  air  bag. 


C.  Poss&ility  of  Mandating  Smart 
Passenger  Air  Bags  and  lining  of  a 
Mandate. 

A  significant  issue  that  NHTSA  is 
considering  in  this  rulemaking  is 
whether  to  mandate  smart  passenger- 
side  air  bags,  and  the  appropriate  date 
on  which  the  proposed  requirement  for 
a  smart  passenger-side  air  bag  would 
replace  the  requirement  for  enhanced 
vehicle  labeling  (as  well  as  the 
permissive  provision  for  cutoff 
switches). 

In  evaluating  these  issties,  the  agency 
recognizes  that  leadtimes  will  differ  for 
the  various  kinds  of  smart  bags  under 
development,  and  that  the  longest 
leadtimes  will  be  those  for  the  more 
advanced  smart  bags  potentially  offering 
the  greatest  net  benefits.  The  agency 
also  recognizes  the  engineering 
challenge  of  incorporating  new  air  bag 
design  features  in  the  entire  passenger 
car/Ught  truck  fleet. 

At  the  same  time,  given  the  growing 
toll  of  child  fatalities,  and  the  apparent 
near-term  availability  of  at  least  one 
smart  bag  design  (i.e.,  the  one  using  a 
weight  sensor),  NHTSA  believes  that  it 
should  take  steps  now  to  encourage  the 
early  introduction  of  smart  air  bags.  The 
agency  also  believes  that,  as  a  practical 
matter,  the  longer  the  time  needed  to 
develop  and  implement  the  most 
advanced  smart  bags,  the  greater  the 
need  would  be  to  implement  interim 
designs  that  would  automatically 
protect  children. 

NHTSA  also  notes  that  use  of  a  weight 
sensor  with  a  threshold  of  66  pounds  as 
an  automatic  means  of  preventing  air 
bag  deployment  is  allowed  now  under 
Standard  No.  208.  Mercedes  indicated, 
however,  that  without  a  Federal 
requirement,  it  would  not  raise  the 
weight  threshold  on  its  system  for 
deactivating  the  air  bag  because  of 
pnxluct  liability  concerns. 

In  order  to  assist  in  deciding  whether 
to  require  smart  passenger-side  air  bags 
and,  if  so,  when,  NHTSA  requests 
comments  on  the  following  questions: 

1.  What  are  the  costs,  benefits,  and 
leadtime  of  installing  smart  passenger- 
side  air  bags?  Please  address  this 
question  separately  for  weight  sensors 
and  other  technologies. 

2.  To  what  extent  will  today's 
proposal  residt  in  the  early  introduction 
of  the  various  types  of  smart  air  bags? 
NHTSA  plans  to  use  this  information  to, 
among  other  things,  develop  better 
estimates  of  the  benefits  and  costs  of 
this  rulemaking  action. 

3.  How  would  vehicle  manufacturer 
plans  differ  if  smart  passenger  air  bags 
were  required  on  a  date  certain?  In 
answering  this  question,  please  address 
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dates  of  September  1, 1998,  September 
1.  1999.  and  September  1,  2000;  the 
number  and  types  of  smart  passenger 
bags  that  would  be  installed  and  when; 
and  the  extent  to  which  manual  cutoff 
switches  would  be  installed  for  vehicles 
without  smart  passenger  bags. 

4.  Taking  account  of  the  answer  to 
question  3,  how  would  different  dates 
for  requiring  smart  passenger  air  bags 
affect  overall  benefits  and  costs? 

5.  Are  product  Uability  concerns 
discouraging  early  introduction  of  smart 
air  bags  that  could  result  in  net  benefits 
to  children?  If  so.  how  would  regulatory 
action  by  NHTSA  affect  this  situation? 

6.  Taldng  account  of  the 
considerations  discussed  above,  and  any 
other  considerations  that  commenters 
regard  as  relevant,  please  address 
whether  the  agency  should  mandate 
smart  passenger  air  bags. 

7.  If  NHTSA  were  to  mandate  smart 
passenger  air  bags,  what  is  the 
appropriate  date  they  should  be 
required? 

D.  New  Wamirtg  Label  Requirements  for 
VehiclesWhich  Lack  Smart  Passenger- 
side  Air  Bags 

NHTSA's  current  vehicle  labeling 
requirements  for  vehicles  with  air  bags 
require  the  following  information, 
coupled  with  the  signal  phrase 
"CAUTION,  TO  AVOID  SERIOUS 
INJURY:."  to  be  labeled  on  the  sun 
visors: 

For  maximum  safety  protection  io  all  types 
of  crashes,  you  must  alwavs  wear  your  safety 
belt. 

Do  not  install  rearward-being  child 
restiaints  in  any  front  passenger  seat 
pofitian. 

Do  not  Bit  or  lean  uruiacesiarily  close  to  the 
air  bag. 

Do  not  place  any  objects  over  the  air  bag 
or  between  the  air  bag  and  younetf. 

See  the  owner's  manual  for  further 
information  and  explanaUons. 

The  standard  allows  the  word 
"WARNING  "  to  be  used  in  lieu  of 
"CAUTION."  In  addition,  the  owner's 
manual  must  include  appropriate 
additional  information  in  each  of  these 
areas. 

In  establishing  this  requirement  in 
September  1993.  NHTSA  believed  the 
air  bag  warning  label  required  on  new 
vehicles  would  be  effective.  The  agency 
was  satisfied  that  the  required  label 
identifies  the  four  most  important 
factors  to  reduce  the  possibility  of 
adverse  side  effects  from  air  b^. 
Experience  since  that  time  confirms  that 
these  four  factors  are  the  most  important 
things  occupants  should  do  to  minimize 
the  risk  of  adverse  effects  from  air  bogs. 

The  agency  also  believed  that  the 
required  sun  visor  label  conveyed  the 


information  to  vehicle  occupants  clearly 
and  virith  the  proper  sense  of  its 
importance.  And  there  is  evidence  to 
suggest  that  NHTSA's  current  labeling 
requirements  are  effectively  reaching 
significant  numbera  of  people.  For 
instance,  in  response  to  the  November 
1995  request  for  conunents,  the 
Insurance  Institute  for  Highway  Safety 
(IIHS)  presented  a  survey  whidi 
reported  that  74  percent  of  respondents 
knew  that  it  was  unsafe  to  install  a  rear- 
facing  child  seat  at  a  seating  position 
equipped  with  an  air  bag.  More  than 
half  of  these  respondents  indicated  that 
they  had  learned  this  information  either 
from  the  vehicle  owner's  manual  or 
from  the  labels  on  the  vehicle  sim  visor 
or  the  child  restraint. 

Unfortunately,  the  experience  with 
unrestrained  or  improperly  restrained 
children  and  with  children  in  rear- 
facing  child  seats  suggests  that  the 
current  air  bag  warning  label  is  not 
reaching  enough  consimiers.  Given  this, 
NHTSA  wantui  to  explore  whether 
improvements  to  the  current  label  could 
make  it  even  more  effective- 
In  order  to  improve  the  current  label. 
NHTSA  used  focus  groups  to  test  the 
effectiveness  of  several  new  label 
designs  and  locations.  The  agency 
specifically  looked  at  three  particular 
types  of  labels  that  could  supplement 
and/or  improve  the  current  label  design. 
The  first  was  a  label  with  a  picture  and 
words  that  would  go  on  the  side  of  the 
dash  panel  covered  by  the  passenger- 
side  front  door  when  the  door  is  closed 
or  on  the  door  itself.  With  the  door  open 
to  install  a  rear-facing  child  seat,  this 
location  should  be  very  visible.  The 
International  Organization  for 
Standardization  (ISO),  a  group  that 
proposes  voluntary  standards,  has 
proposed  the  installation  of  a  warning 
label  at  this  location.  NHTSA  is 
proposing  that  such  a  label  be  in 
addition  to  the  current  sun  visor  label. 

The  second  type  of  label  examined  by 
the  agency  was  a  highly  visible  label  in 
the  middle  of  the  dash  panel  that  would 
warn  that  the  safest  place  for  all 
children  was  the  back  seat  and  that  all 
children  must  be  restrained.  NHTSA's 
preliminary  consideration  of  such 
location  is  that  this  would  attract  more 
attention  than  the  current  sun  visor 
label  and  therefore  be  more  likely  to 
alter  people's  behavior  regarding 
children  in  the  front  seal.  This  label 
would  also  be  in  addition  to  the  sim 
visor  label. 

The  third  type  of  label  examined  by 
the  agency  was  a  label  in  the  current 
location  on  the  sun  visor,  but  with 
enhanced  colors  and  graphics  to  attract 
attention  and  make  the  message  more 
effective. 


Based  on  the  results  of  the  focus 
groups,  NHTSA  is  proposing  to  modify 
the  existing  labeling  requirements.  The 
agency  began  its  investigation  of 
improved  labeling  with  two  basic 
premises.  Firat,  there  is  no  label  that  has 
been  or  can  be  designed  so  that  every 
person  will  act  in  accordance  with  the 
warnings  or  instructions  on  the  label. 
Given  this,  NHTSA  does  not  believe  that 
any  label  will  by  itself  eliminate  adverse 
eBeCts  of  air  bags  for  children. 

Instead,  NHTSA  used  focus  groups 
with  the  aim  of  designing  a  label  which 
would  improve  substantially  the 
likelihood  that  people  will  read  the 
label  and  understand  its  message.  Once 
people  have  received  the  informatioo, 
the  agency  has  to  depend  on  them  to 
take  the  appropriate  actions  based  upon 
the  label  information. 

Second,  the  literature  on  labeling 
makes  it  clear  that  there  is  no  single 
perfect  label  that  a  safety  agenc>'  such  as 
NHTSA  could  propose  or  should  seek. 
In  other  words,  choosing  a  design  for  a 
warning  label  is  not  a  multiple  choice 
test  in  which  there  is  one  "correct" 
answer  and  all  the  other  choices  are 
"wrong  "  Because  the  identification  of 
the  "best"  label  by  a  subject  is  an 
expression  of  personal  preference,  some 
members  of  the  public  would  react  best 
to  one  label  design  and  other  members 
would  react  best  to  different  label 
designs.  Accordingly,  any  pursuit  of  the 
single  "best"  label  would  necessarily  be 
quixotic. 

Again,  this  is  why  NHTSA  has  used 
the  focus  groups  to  get  guidance  about 
peoples'  reactions  to  different  label 
designs.  The  agency  can  now  use  this 
information  to  propose  labels  that  could 
be  significantiy  more  effective  than  the 
labels  ctirrently  on  vehicles  and  on 
child  seats. 

The  contractor's  final  report  on  the 
focus  group  study  has  been  placed  in 
the  docket  for  this  rulemaking.  What 
follows  is  a  brief  overview  of  the  study. 
NHTSA's  focus  group  study  was 
conducted  in  three  cities  in  three 
different  regions  of  the  country.  Focus 
groups  were  conducted  in  Baltimore. 
MD  on  March  26. 1996.  in  AUanla.  CA 
on  March  27, 1996,  and  in  Denver,  CO 
on  March  28, 1996.  All  participants  had 
at  least  one  child  under  13.  made 
several  trips  per  week  with  one  or  more 
children  in  the  car,  drove  at  least  7.500 
miles  per  year,  were  25-45  years  of  age, 
had  no  connection  with  the  automotive 
industry  or  with  market  research,  and 
had  not  participated  in  a  focus  group  in 
thejpreceding  six  months. 

The  main  part  of  the  study  involved 
six  focus  groups,  each  with  nine  people 
and  lasting  about  two  hours.  The 
composition  of  the  groups  reflected  the 
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population  as  a  whole  in  tenns  of 
gender,  ethnic  background,  and  level  of 
education.  The  participants  reported 
driving  a  wide  variety  of  vehicles, 
including  passenger  cars,  vans,  trucks, 
and  sport  utility  vehicles.  Of  the  54 
people  in  the  groups.  18  said  they  had 
8  passenger-side  air  bap. 

Before  starting  the  discussions  with 
the  focus  groups,  a  secondary  study  was 
conducted.  Each  participant  was  taken 
one  by  one  to  a  car  with  a  rear-facing 
child  seat  installed  in  the  front 
passenger  seal.  The  participants  were 
asked  to  place  an  inhnt-sizad  doU  into 
the  child  seat,  secure  the  buckle,  and 
then  remove  the  doll  bom  the  child 
seat.  Prototype  warning  labels  were 
placed  on  the  side  of  the  child  seat  and 
on  the  right  end  of  the  dashboard  in  the 
area  that  is  covered  when  the  door  is 
closed.  These  labels  included  the  colors 
red  and  yellow,  a  graphic  showing  a 
lear-focing  child  seat  in  front  of  a 
deploying  air  beg  with  a  red 
international  "NO"  slash,  and  the 
heading  "Danger  to  Life!"  in  red  letters. 
The  label  on  the  child  seat  was  100 
millimeters  long  and  65  millimeters 
high  (roughly  4  and  2^^  inches, 
respectively).  The  label  on  the  car  dash 
was  slightly  larger,  at  140  millimeters 
long  and  65  millimeters  high  (roughly 
5'/i  and  '.^  inches,  respectively).  After 
the  participants  had  put  the  doll  into 
and  removed  the  doll  from  the  rear- 
facing  child  seat,  they  were  given  a  brief 
questionnaire  asking  if  they  bad  noticed 
and  could  describe  the  two  new  labels. 

After  they  had  responded  to  that 
questionnaire,  the  participants  returned 
inside  for  a  discussion.  The  first  half- 
hour  was  spent  discussing  current 
actions  and  beliefs  regarding  children 
riding  in  cars,  use  of  seat  belts,  air  bags, 
and  awareness  of  any  warning  labels 
currently  in  vehicles.  Most  of  the 
remaining  time  was  devoted  to 
evaluating  three  different  sets  of 
prototype  labels,  with  a  total  of  36  labels 
evaluated  by  these  focus  groups. 

The  results  from  the  focus  groups 
were  striking.  A  total  of  66  people 
participated  in  the  exercise  of  installing 
a  doll  in  a  rear-facing  child  seat  to  learn 
if  the  participants  noticed  new,  hrighUy 
colored  warning  labels  on  the  side  of  the 
dash  in  the  vehicle  and  on  the  side  of 
the  child  seat.  These  66  people  included 
the  54  who  were  in  the  group 
discussions  and  another  12  who  were 
invited  to  ensure  that  nine  people 
would  be  in  each  focus  group.  None  of 
these  66  people  noticed  the  new  label 
on  the  side  of  the  dasETTwo  of  the  66 
claimed  to  have  seen  the  new  label  on 
the  child  seat,  but  one  did  not  know  the 
color  or  shape  of  the  new  label  on  the 
child  seat 


With  rasped  to  warning  labels,  the 
focus  groups  generally  offered  the 
following  suggestions: 

•  Use  colors  in  the  label,  especially 
red  and  yellow,  with  bUck  and  while, 
because  these  offer  high  contrast,  attract 
attention,  make  a  message  easy  to  read, 
and  connote  danger  or  warning. 

•  Use  the  international  "prohibited" 
symbol  (a  red  circle  with  a  diagonal 
slash)  to  attract  attention,  to  convey  a 
warning  to  people  who  may  not  read 
English  weU  or  at  all,  and  to  reinforce 
the  message  for  others. 

•  Include  an  illuattaUon  that  shows 
as  clearly  as  possible  that  an  inflating 
air  bag  can  injure  a  child. 

•  Include  either  the  word 
"WAKNING"  or  "DANGER"  in  large, 
colorful  capital  letters. 

•  Make  the  text  as  short  and  simple 
as  possible. 

•  State  clearly  and  explicitly  the 
actions  that  people  should  take  or  avoid. 

•  Provide  a  reason  for  the  actions 
(e.g.,  "Unbelted  children  may  be  killed 
or  injured  by  passenger-side  air  bag"). 

As  a  basic  matter,  uie  focus  group 
members  identified  a  conflict  between 
label  effectiveness  and  product 
aesthetics.  Group  participants  stated 
that  they  generally  ignored  the  labels  in 
their  own  vehicles  and  on  their  own 
cliild  seats.  Thus,  it  is  not  surprising 
that  group  participants  felt  no  label 
would  be  read  unless  it  is  very 
conspicuous — with  bright  colors  (even 
"day-glo"),  a  large  size,  and  a  prominent 
location.  On  the  other  hand,  most  group 
partidpanls  agreed  that  any  label 
conspicuous  enough  to  be  noticed 
consistently  would  be  something  of  an 
eyesore,  and  that  people  would  not 
want  it  in  their  cars.  In  addition,  the 
groups  felt  that  warning  needs  to  be 
conveyed  only  once  (when  either  the 
vehicle  or  child  seat  is  first  delivered  to 
the  person)  and  that  daily  remindera 
bom  a  label  are  unnecessary.  As  one 
woman  said,  "Once  I  know  my  child 
seat  has  to  go  in  the  back,  that's  where 
I'll  put  it.  You  don't  have  to  tell  me 
again." 

Based  on  these  results  and  other 
information  discussed  above,  NHTSA  is 
proposing  a  new  label  for  child  seats 
and  two  new  labels  for  air-tug  equipped 
vehicles  which  lack  smart  passenger- 
side  air  bags,  together  with  a  revision  of 
the  Sim  visor  labels  currently  required 
in  these  vehicles.  However,  the  agency 
is  especially  interested  in  comments 
concerning  other  focus  group,  survey  or 
other  data  relevant  to  location,  format, 
color,  size  and  number  of  labels,  or 
other  factors  that  may  affect  labeling 
effectiveness.  For  color  copies  of  labels, 
please  contact  Stephen  R.  Kratzke.  (Mr. 
Kratzke's  address  and  phone  number  are 


provided  near  the  beginning  of  this 
document.) 
The  proposals  are  as  follows: 
1.  Child  Seat  Labels.  NHTSA 
currently  requires  a  warning  to  be 
labeled  on  each  child  restraint  that  can 
be  used  in  a  tear-facing  position. 
Specifically,  S5.5.2(k)(li)  of  Standard 
No.  213,  Child  restraint  Systems  (49 
CFR  571.213)  requires: 

Either  of  the  foUowing  itatemeotB,  as 
appropriate,  on  a  red,  orange,  or  yellow 
contrsstiQg  background,  and  placed  on  the 
restrsint  so  that  it  is  on  the  side  of  the 
restraint  designed  to  be  8d)acent  to  the  front 
passenger  door  of  a  vehicle  and  is  visible  to 
a  person  installing  the  rear-  fodng  child 
restraint  system  in  the  frtut  pesaenger  seat 

WARNING;  WHEN  YOUR  BABrS  SIZE 
REQUIRES  THAT  THIS  RESTRAINT  BE 
USED  SO  THAT  YOUR  BABY  FACES  THE 
REAR  OF  THE  VEHKOE,  PLACE  THE 
RESTRAINT  IN  A  VEHKLE  SEATTHAT 
DOES  NOT  HAVE  AN  AIR  BAG.  or 

WARNING:  PLACE  THIS  RESTRAINT  IN 
A  VEHICLE  SEAT  THAT  DOES  NOT  HAVE 
AN  AIR  BAG. 

NHTSA  notes  that  this  locatiqp  on  the 
side  of  the  child  restraint  is  where  a 
prototype  label  with  yellow  and  red 
colore  and  a  visual  with  a  red  slash 
through  it  was  tested  on  the  focus 
groups.  As  mentioned  above,  only  two 
of  66  claimed  to  have  seen  this  label, 
and  one  of  those  two  could  not  identify 
the  color  of  the  label.  Bas«d  on  these 
findings,  NHTSA  believes  an  enhanced 
warning  label  in  a  more  prominent 
location  is  needed  to  better  alert  the 
people  responsible  for  placing  children 
in  a  vehicle. 

Accordingly,  NHTSA  is  proposing  to 
move  and  enhance  the  warning  label 
currently  required  on  child  lestraint 
systems.  The  current  warning  label  on 
the  side  of  the  child  restraint  would  no 
longer  be  required.  Instead,  a  new 
permanent  label  would  be  affixed  to 
each  child  restraint  system  that  can  be 
used  in  a  rear-facing  position  in  the  area 
where  a  child's  head  would  rest.  The 
agency  is  proposing  that  the  new  label 
be  at  least  the  size  tested  in  the  focus 
groups  for  vehicle  labels — that  is,  at 
least  140  mm  long  and  65  mm  high. 
This  new  label  would  have  a  yellow 
background  for  the  text  portion.  On  that 
yellow  background  would  first  appear  a 
heading  in  red  that  said  "DANGER!" 
Under  that  heading,  the  text  would 
appear  in  black  as: 

DO  NOT  place  rear-facing  child  seat  on  a 
vehicle  seat  with  air  bog. 
DEATH  or  SERIOUS  INJURY  can  cxxur. 

Opposite  the  text,  this  warning  label 
would  have  a  pictogram  showing  an 
inflating  air  bag  striking  a  rear-facing 
child  seat,  with  a  red  slash  through  that 
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NHTSA  acknowledges  that  a 
permanent  warning  label  on  the  child 
seat  cushion  in  the  vicinity  of  the 
child's  head  will  require  changes  to  the 
manufacturing  process  and  increase 
(x>sts.  However,  the  agency  does  not 
believe  that  the  aesthetic  concerns  the 
focus  group  participants  expressed 
about  conspicuous  labels  in  a  vehicle 
apply  equally  to  child  seats.  In  addition, 
this  warning  would  likely  be  effective 
because  it  would  be  targeted  specifically 
to  the  people  whose  dependents  are  at 
greatest  risk  (persons  transporting  an 
infant)  and  an  audience  that  would  be 
very  receptive  to  this  warning.  Further, 
any  cost  burdens  will  be  reduced  by 
eliminating  the  current  requirement  for 
the  warning  label  on  the  side  of  these 
child  seats. 

The  proposed  enhanced  labels  for 
child  seats  would  be  required  on  all 
new  child  restraints  that  can  be  used  in 
a  r«ar-facing  position.  This  broad 
coverage  is  necessary  because,  to  the 
best  of  the  agency's  knowledge,  there 
are  no  current  v^cles  vnth  passenger- 
side  air  bags  in  which  a  rear-facing  car 
seat  can  safely  be  installed  at  the  right 
front  passenger  seat 

2.  Label  on  Passenger-Side  End  of 
Vehicle  Dash  or  Door  Panel.  NHTSA 
currently  has  no  requirements  for  any 
safety  labels  in  these  locations. 
However,  NHTSA  has  been 
participating  in  the  efforts  of  the 
International  Organization  for 
Standardization  (ISO)  to  try  to  develop 
a  voluntary  international  standard  for  a 
vehicle  label  warning  not  to  place  a 
rear-fadng  child  seat  in  a  vehicle  seat 
with  an  air  bag.  The  current  proposals 
feature  a  visual  showing  a  lear-bdng 
child  seat  positioned  in  front  of  an  air 
bag,  with  a  red  slash  through  the  visual. 
The  proposed  location  is  on  the 
passenger-side  end  of  the  dash,  which  is 
visible  only  when  the  passenger  door  is 
opened.  An  alternative  location  is  on 
the  door  panel  in  a  location  that  is  also 
visible  only  when  the  door  is  opened. 
Based  partiy  on  this  effort  by  ISO,  a 
proposal  for  such  a  label  in  such 
locations  was  submitted  as  a  draft 
supplement  to  Regulation  94  of  the 
Economic  Commission  for  Europe  in 
September  1995.  Further,  NHTSA  is 
aware  of  labels  warning  about  air  bag 
hazards  to  rear-being  child  seats  on  the 
passenger-side  end  of  the  dash  or  on  the 
door  on  current  Lexus,  Mercedes,  Saab, 
and  Volvo  vehicles.  The  agency  has  also 
been  told  that  Nissan  plans  to  begin 
labeling  their  vehicles  in  this  area  to 
warn  against  using  rear-facing  child 
seats  in  front  of  air  bags. 

NHTSA  notes  that  this  location  on  the 
side  of  the  dash  is  where  a  prototype 
label  with  yellow  and  red  <:olore  and  a 


visual  with  a  red  slash  through  it  was 
tested  on  the  focus  groups.  As 
mentioned  above,  none  of  the  66  people 
participating  claimed  to  have  seen  this 
label.  Based  on  this  finding,  NHTSA 
would  not  propose  a  warning  label  in 
this  location  as  the  only  vehicle  warning 
label.  In  feet,  NHTSA  considered  not 
requiring  a  warning  label  in  this 
location. 

Nevertheless,  NHTSA  is  proposing  to 
require  a  label  in  this  area,  for  vehicles 
which  lack  smart  passenger-side  air 
bags.  Even  though  none  of  the  66  people 
in  NHTSA's  focus  groups  study  noticed 
the  label  in  this  area,  the  design  of  the 
test  may  have  contributed  to  this  result. 
As  noted  before.  In  the  focus  group 
exercise,  the  child  restraint  was  already 
installed  in  the  car  when  the 
participants  Were  asked  to  secure  an 
infant-sized  doll  in  the  child  restraint. 
NHTSA  suspects  that,  if  the  participants 
instead  were  asked  to  take  a  child 
restraint,  install  it  in  the  vehicle,  and 
then  secure  the  infant-sized  doll  in  the 
child  restraint,  some  participants  would 
have  noticed  the  label  in  the  process  of 
placing  the  child  restraint  in  the 
vehicle.  In  addition,  this  area  is  where 
,an  international  voluntary  standards 
group  and  the  Economic  Commission 
for  Europe  are  proposing  to  place  a 
label.  Furthermore,  several  vehicle 
manufacturers  have  or  will  soon  be 
voluntarily  placing  a  label  in  this  area. 

However,  the  agency  believes  it  is 
appropriate  to  use  its  focus  group 
results  to  proceed  on  the  assiunption 
that  a  warning  label  in  this  area  is  not 
so  conspicuous  that  it  should  be  a 
primary  means  of  alerting  the  public  to 
this  problem.  Accordingly,  NHTSA  has 
structured  its  proposal  so  that  the  label 
in  this  location  is  intended  to  remind 
and  reinforce  the  message  people  have 
already  gotten  from  other  sources.  To 
this  end,  NHTSA  is  proposing  that  this 
label  be  nearly  identical  to  the  label 
proposed  for  child  seats.  It  would  be  a 
permanent  label  with  the  same 
minimum  dimensions  (140  mm  X  65 
mmj,  the  same  yellow  and  led  colors, 
and  the  same  content,  including  the 
visual  with  the  red  slash  through  it.  As 
regards  the  location.  NHTSA  is 
proposing  to  permit  this  label  to  be 
installed  either  on  the  passenger-side 
end  of  the  dash  or  on  the  door  panel. 
NHTSA's  focus  groups  provide  no  basis 
for  proposing  to  prefer  one  of  these 
locations  over  the  other.  NHTSA  asks 
for  public  comment  on  whether  this 
label  should  be  required,  especially 
given  the  other  labels  and  the  focus 
group  findings  about  labels  in  this 
location. 

Only  a  few  currant  vehicles  offer  a 
manual  cutoff  switch  for  the  passenger 


air  bag.  For  those  vehicles  that  do  not 
o%r  a  cutoff  switch,  the  label  on  the 
passenger-side  end  of  dash  or  door 
panel  would  be  identical  to  the  label 
proposed  for  child  seats.  However,  if  the 
vehicle  had  a  manual  cutoff  switch  for 
the  passenger  air  bag.  the  label  would  be 
modified  to  read  "Danger!  Do  not  place 
rear-facing  child  seat  on  front  seat  with 
air  bag  UNLESS  the  air  bag  is  off."  This 
language  is  similar  to  the  existing 
language  for  sun  visor  warnings  ibr 
vehicles  that  have  manual  cutoff 
switches,  and  should  accurately  infonn 
care  givers. 

3.  Label  on  Sun  Visor.  As  discussed 
above,  NHTSA  currently  requires  for  all 
air-bag  equipped  vehicles  a  warning  lo 
be  placed  on  sun  visors  above  each 
seating  position  equipped  with  an  air 
bag.  In  addition.  NHTSA  requires  an 
"air  bag  alert  label"  if  the  sun  visor 
warning  label  is  not  visible  when  the 
sun  visor  is  in  its  stowed  position.  The 
air  bag  aleri  label  can  either  be  on  the 
air  bag  cover  or  on  the  side  of  the  siui 
visor  visible  when  the  \isor  is  in  the 
stowed  position.  To  the  best  of  the 
agency's  knowledge,  to  date,  all 
manufacturers  have  placed  the  alert 
label  on  the  visible  side  of  the  sun  visor. 
S4.S.l(c)  of  Standard  No  208  provides 
that  this  alert  label  on  the  visor  must 
read.  "Air  bag.  See  other  side."  No 
minimum  size  dimensions  are  specified 
for  the  alert  label 

The  NHTSA  focus  groups  were 
specifically  asked  if  they  were  awan  of 
any  warning  labels  about  air  bogs  in 
their  personal  vehicles.  A  few 
participants  said  they  had  seen  some 
kind  of  label  or  sticker  in  their  vehicles 
but  could  not  recall  what  the  label  said. 
Only  one  person  said  she  had  noticed 
several  labels,  had  read  them,  and  could 
remember  the  topics  of  the  labels.  Based 
on  these  results,  NHTSA  behoves  an 
enhanced  warning  label  on  sun  visore 
may  be  needed  to  better  alert  the  public. 

Accordingly,  NHTSA  is  proposing  to 
enhance  (he  warning  label  currently 
required  on  sun  visors,  for  vehicles 
which  lack  smart  passenger-side  air 
bags.  The  current  warning  labels  on  sun 
visora  would  no  longer  be  required.  In 
their  place,  enhanced  alert  labels  and 
warning  labels  would  be  required. 
Manufacturers  would  continue  to  be 
permitted  to  provide  a  warning  label 
only,  if  that  label  is  visible  when  the 
sim  visor  is  in  its  stowed  position. 

For  the  alert  labels.  NHTSA  is 
proposing  lo  require  that  a  new 
permanent  label  be  affixed  to  the  side  of 
the  visor  that  is  visible  when  the  visor 
is  in  its  stowed  position.  This  label 
would  be  required  on  that  side  of  the 
visor  above  every  seating  position 
equipped  with  an  air  bag.  This  new 
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label  would  have  a  black  background. 
On  the  left  side  of  the  alert  label  would 
be  the  same  visual  proposed  for  the 
child  seat  and  dash/door  label  shovring 
s  rear-hdng  child  seat  in  boot  of  a 
deploying  air  beg  with  a  red  slash  across 
the  picture.  On  the  right  side  of  the  alert 
label  would  be  yellow  letters  reading 
"AIR  BAG  WARNING.-  Underneath 
that  warning,  in  much  smaller  yellow 
letters,  would  appear  text  rsadLog  "FUP 
VISOR  OVER." 

The  agency  is  proposing  that  the  new 
alert  label  be  at  least  the  size  tested  in 
the  focus  groups  for  vehicle  labels — that 
is.  at  least  140  mm  long  and  65  mm 
high.  NHTSA  recognizes  that  this  size 
alnt  label  may  be  larger  than  needed  to 
attract  attention.  Accordingly,  NHTSA 
specifically  asks  for  comments  on  an 
alert  label  that  is  75  percent.  50  percent. 
and  25  percffiit  of  the  proposed  size.  A 
75  percoit  label  would  be 
approxiinalaly  4  1/8  inches  long  and  1 
7/8  inches  high.  A  50  percent  label 
would  be  approximately  2  3/4  inches 
long  and  1 1/4  inches  high.  A  25  percent 
label  would  be  approximately  1 1/2 
inches  long  and  3/4  inches  high.  There 
is  a  tradeoff  between  the  use  of  color 
and  the  size  of  the  label.  Commenters 
should  be  sure  to  view  the  colored  label 
when  commenting  with  respect  to  size. 

NHTSA  recognizes  that  the  propoeed 
alert  label  would  be  much  larger  and 
more  conspicuous  than  any  labels 
currently  In  vehicles.  The  agency  is 
sensitive  to  the  aesthetic  concerns 
expressed  by  the  focus  group 
participanis  about  wsming  labels 
detracting  horn  the  appearance  of  their 
vehicle.  However,  NHTSA  does  not 
believe  the  proposed  label  would  be  an 
eyesore.  In  the  focus  groups,  50  of  the 
54  participants  preferred  an  alert  label 
sucji  as  the  proposed  one.  Moreover,  to 
the  extent  this  label  is  not  more 
conspicuous  than  the  existing  alert 
labels,  it  would  not  serve  its  intended 
function  of  improving  the  efiectiveness 
of  the  sun  visor  labels. 

For  the  warning  label  to  be 
permanently  affixed  on  the  other  side  of 
the  visor  than  the  alert  label  (unless  the 
manu&cturer  chooses  to  place  the 
warning  label  on  the  side  of  the  visor 
that  is  visible  when  the  visor  is  in  its 
stowed  position),  NHTSA  is  again 
proposing  a  minimum  size  of  140  mm 
X  65  mm.  In  the  lower  left  comer  of  this 
label  there  would  be  a  white  visual  on 
a  black  background.  The  visual  would 
be  a  representation  of  a  belted  occupant 
in  front  of  a  deploying  air  bag.  The 
background  far  the  rest  of  the  label 
would  be  yellow.  In  red  across  the  lop 
of  the  label  would  appear  a  triangle  vrith 
an  exclamation  mark  inside  it  followed 
by  the  word  "WARNING"  in  lar^  type. 


In  smaller  red  type  beneath  that 
heading,  the  phrase  "Sevoe  injury  or 
death  can  occur"  would  appeer. 
Beneath  that,  in  black  type,  would 
appear  the  phrase  "Air  bags  need  room 
to  inflate."  Beneath  that,  four  bullets  in 
black  type  would  read: 

•  Never  put  a  reor-Cacing  child  seat  in 
the  front 

•  Unbelted  children  can  be  killed  by 
the  air  bag 

•  Don't  ait  dose  to  the  air  bag 

•  Always  use  seat  belts 

Aside  Cram  using  colors  and  visuals  to 
improve  the  existing  sun  visor  warning, 
these  four  proposed  bullets  in  the 
warning  differ  from  the  five  bullets  on 
the  ctirrent  warning  label.  Two  of  the 
five  current  bullets  are  deleted.  One 
current  bullet  says,  "Do  not  place  any 
objects  over  the  air  bag  or  between  the 
air  bag  and  yourself."  The  focus  groups 
strongly  suggest  that  this  current 
warning  is  too  long.  In  addition,  the 
new  admonition  that  "Air  bags  need 
room  to  inflate"  together  with  the  new 
visual  will  convey  the  same  message  the 
current  bullet  seeks  to  convey.  The 
other  current  bullet  deleted  in  this 
proposal  is  "See  the  owner's  manual  for 
further  information  and  explanations  " 
Some  of  the  focus  group  participants 
disliked  this  advice,  indicating  they 
want  the  label  to  tell  them  what  they 
need  to  know  about  these  matters.  'There 
was  also  some  feeling  that  people 
already  knew  to  consult  the  owner's 
manual  to  get  more  information  on  a 
vehicle  problem. 

This  proposed  label  adds  a  proposed 
bullet  saying  that  unbelted  children  can 
be  killed  by  the  air  bag.  NHTSA 
acknowledges  that  this  bullet  may  be 
redtmdant  of  the  point  in  red  at  the  top 
of  the  label  that  severe  injury  or  death 
can  occur  and  the  bullet  at  the  bottom 
of  the  label  advising  to  "Always  use  seat 
belts."  However,  NHTSA  has  tentatively 
concluded  that  it  is  worth  specifically 
highlighting  the  hazards  to  unbelted 
children,  given  the  available 
information  suggesting  that  imbelted 
children  as  a  group  are  particularly  at 
risk  and  given  that  the  agency  places 
special  weight  on  its  responsibility  to 
protect  children. 

As  was  the  case  for  the  proposed  label 
on  the  passenger-side  end  of  the  dash  or 
door  panel,  the  sun  visor  wanning  label 
would  be  slightly  diSerent  for  vehicles 
that  offer  a  manual  cutoff  switch  for  the 
passenger  air  bag.  For  vehicles  with  a 
manual  cutoff  switch,  the  first  bullet  on 
the  label  for  the  stowed  side  of  the  sun 
visor  would  be  modified  to  read  "Never 
put  a  rear-facing  child  seat  in  the  front 
UNLESS  the  air  bag  is  off." 

This  notice  proposes  to  carry  forward 
the  current  prohibition  against  sun 


visors  showing  any  other  informaUan 
about  air  bags  or  the  need  to  wear  seat 
belts,  except  for  air  bag  maintenance 
iniomuUan  and  the  utility  vehicle  label 
required  by  NHTSA 's  consumer 
information  regulations.  The  agency 
notes,  however,  that  Volkswagen  has 
recently  stated  in  a  request  for 
interpretation  that  it  would  be  in  the 
inter^  of  safety  to  include  references  to 
side  air  bags  on  the  sun  visor  label  of 
vehicles  equipped  with  these  devices.  ' 
The  agency  requests  comments  on 
whether  particular  statements  ^ould  be 
permitted  or  required  for  vehicles  with 
new  kinds  of  air  bags,  such  as  air  bags 
for  side  impact  protection  and,  if  so, 
what  statements.' 

4.  Label  in  the  Mddle  of  the  Doth 
Panel.  NHTSA  beUeves  that  the 
proposed  changes  to  the  sun  visor  labels 
will  enhance  the  effectiveness  of  those 
labels  by  making  them  more  noticeable. 
However,  the  agency  has  an  obligation 
to  do  all  it  can  with  labels  to  help 
address  the  adverse  effects  of  air  bags  in 
the  neer  term.  The  focus  groups 
generally  reported  that  a  kbel  (though 
not  nec«»sarily  a  permanent  one]  needs 
a  very  prominent  location  in  a  vehicle 
to  attract  attention  and  be  read.  The 
middle  of  the  dash  panel  is  a  location 
that  is  visible  to  both  the  driver  and  the 
passengers.  II  is  also  a  location  both 
drivers  and  passengers  tedd  to  look  at 
since  the  radio  and  temperature  controls 
are  generally  in  this  area.  As  such,  this 
may  be  the  location  in  the  vehicle  where 
a  label  would  be  most  likely  to  be 
noticed  and  read. 

On  the  other  hand,  NHTSA  also  must 
be  sensitive  to  the  findings  from  the 
focus  groups  that  the  public  would  not 
want  a  conspicuous  day-glo  label 
permanentiy  in  their  vehicles.  NHTSA 
believes  it  has  fashioned  a  proposal  that 
takes  account  both  of  the  need  to  alert 
people  to  adverse  effects  of  air  bags  for 
unbelted  children  and  the  public's 
desire  that  labels  not  became  an 
eyesore.  NHTSA  is  proposing  that  a  very 
visible  label  be  placed  in  the  middle  of 
the  dash  of  all  new  vehicles  equipped 
with  air  bags,  if  they  lack  smart 
passenger-side  air  bags.  However,  this 
label  may  be  a  removable  label  that 
must  be  on  new  vehicles  when  they  are 
delivered  to  consumers  but  may  then  be 


*  I4HTSA  wkj  oonuDMitara  (o  addns*  wlielliflr 
tnd  what  cauUoiMiy  itatflnHnta  are  naadad 
concsming  thoae  oew  davicaa,  wlietber  aucb 
statemflnu  can  be  effactivaly  communicatad  t>y 
sUnplB  additions  (0  the  tun  visor  labal  without 
diluting  the  impact  of  cautionary  statemanta  about 
air  bags  providing  frootai  impact  proteclion.  and 
wbatbar  geuaric  statemanu  could  be  davctopad  that 
would  ba  accurata  Cor  all  air  bag  designs  currently 
under  development.  The  agency  also  daairaa 
Information  on  what  specific  dangers  side  aJi  tiaga 
may  poaa  to  iniants  or  oUmt  occupants. 
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removed  by  consumers  after  they  have 
had  a  chance  to  read  it.  The  agency 
believes  this  conspicuous  positioning  of 
the  label  position  will  get  the  message 
out  effectively  to  the  American  public  as 
they  buy  new  vehicles.  This 
conspicuous  label  should  also  highlight 
the  importance  of  the  permanent  but 
less  conspicuous  labels  in  the  vehicle 
regarding  air  bags  when  the  purchaser 
sees  those  labels. 

The  removable  label  NHTSA  is 
proposing  would  have  the  same 
mijiimum  dimensions  as  all  the  other 
labels  proposed  in  this  notice  (140  mm 
X  65  mm).  The  top  half  of  this  label 
would  have  a  yellow  background  with 
the  phrase  "Make  sure  all  children  wear 
seal  bells"  in  red  type.  The  bottom  half 
of  this  label  would  have  a  white 
backgroiuid.  In  black  type,  the  bottom 
half  of  this  label  would  say,  "Unbelted 
children  and  children  in  rear-facing 
child  seats  may  be  KILLED  or  INJURED 
by  passenger-side  air  bag." 
»To  make  the  label  as  effective  as 
possible,  the  signal  word  "WARNING" 
would  be  placed  at  the  beginning  of  the 
label  to  highlight  the  importance  of  the 
message.  NHTSA  beUeves  that  a  strong 
signal  word  is  important  in  this  case  as 
a  means  of  first  attracting  attention  to 
the  serious  nature  of  the  message. 

The  agency  specifically  invites  public 
comments  on  the  four  types  of  enhanced 
labels  proposed  above.  Commenters  are 
urged  to  offer  all  the  data  of  which  they 
are  aware  to  support  their  opinions 
about  the  relative  merits  of  the  proposed 
labels  compared  to  potential  alternative 
labeling  schemes.  Commenters  are  also 
requested  to  provide  information  that 
would  help  in  assessing  the 
effectiveness  of  labels  in  changing 
behavior  in  the  intended  ways. 

5.  Possible  Sun  yisor  Label 
Requirement  for  Vehicles  With  Smart 
Passenger  Air  Bags. 

All  of  the  new  vehicle  labeling 
requirements  would  be  limited  to 
vehicles  which  lack  smart  passenger- 
side  air  bags,  to  encourage  the  early 
introduction  of  these  improved  air  bags. 
NHTSA  is  interested  in  comments  on 
whether  any  sun  visor  labeling 
requirements  should  be  applied  to 
vehicles  with  smart  air  b^s.  The  agency 
notes  that  the  enhanced  stm  visor 
warning  label  would  include 
information  that  would  be  important 
even  for  vehicles  with  improved  air 
bags,  such  as  the  waraing  to  always  use 
seat  belts.  Therefore,  it  could  be  argued 
that  some  kind  of  warning  label  and 
alert  label  for  these  vehicles  should  be 
reqiured.  The  agency  therefore  requests 
comments  on  what,  if  any,  labeling 
requirements  should  be  established  for 


such  vehicles,  with  respect  to  content, 
size,  color  and  format. 

6.  Leadtime  and  Costs.  IvIHTSA  is 
proposing  to  require  the  new  or 
enhanced  vehicle  labels  for  vehicles 
manufactured  on  or  after  a  date  60  days 
after  publication  of  the  final  rule.  The 
agency  is  also  proposing  that  enhanced 
labels  be  affixed  to  all  child  restraints 
that  can  be  used  in  a  rear-facing  position 
and  manufactured  on  or  after  a  date  180 
days  after  publication  of  the  ffnal  rule. 
This  longer  lead  time  for  child  seat 
manufacturers  is  an  acknowledgment 
that  these  manufacturers  will  have  to 
change  their  manufacturing  process  to 
include  some  means  of  pemunently 
labeling  the  padding  or  cushion, 
something  they  do  not  do  presently  to 
the  best  of  the  agency's  knowledge. 
However,  public  conunent  is  invited  on 
whether  a  shorter  effective  date  for  child 
seat  manufacturers  would  be  practicable 
and  what  the  cost  implications  of  a 
shorter  lead  time  would  be. 

The  agency  recognizes  that  the 
proposal  would  provide  a  very  short 
leadtime  for  the  vehicle  manufacturers. 
However,  a  longer  delay  in  making  some 
effort  to  enhance  viraming  the  vehicle 
occupants  runs  the  risk  of  fiirther  tragic 
and  avoidable  child  fatalities.  NHTSA  is 
also  concerned  that  the  absence  of  a 
reminder  to  supplement  the  ongoing 
public  education  efforts  would  make 
those  efforts  less  effective.  Accordingly, 
NHTSA  proposes  to  find  for  good  cause 
that  this  change  in  labeling 
requirements  should  take  effect  sooner 
than  six  months  after  publication  of  a 
final  rule.  In  Ught  of  the  same 
considerations,  the  agency  is  providing 
a  shghtly  abbreviated  conunent  period 
of  45  days. 

Even  with  this  short  leadtime, 
NHTSA  estimates  that  the  cost  of  each 
vehicle  label  would  be  between  7  and 
12  cents.  The  combined  cost  of  the  two 
new  labels  would  therefore  be  between 
14  and  24  cents.  Adding  in  the  cost  of 
the  enhanced  and  larger  sun  visor  label 
(about  one  cent),  the  increased  cost  per 
vehicle  would  be  between  15  and  25 
cents.  The  cost  of  an  enhanced  label  for 
child  restraints  is  dependent  upon  the 
type  of  material  to  whidi  the  label  must 
permanentiy  adhere  and  the  method 
chosen  to  achieve  the  permanent 
adhesion.  Incremental  costs  are 
estimated  to  range  from  50.05  to  SI. 00 
per  child  restraint.  The  pubhc  is  invited 
to  conunent  on  these  cost  estimates.  If 
any  commenter  suggests  different 
estimates  be  used,  the  commenter 
should  provide  data  to  support  its 
views. 


£.  ManuaJ  Cutoff  Switch  Option  for 
Vehicles  Which  Lack  Smart  Passenger- 
side  Air  Bags 

As  discussed  above,  tmtil  smart 
passenger-side  air  bags  can  be 
incorporated  into  vehicles,  the  proposed 
improvements  to  the  existing  air  bag 
warning  labeling  requirement  would 
belter  ensure  that  drivers  and  other 
occupants  are  aware  of  the  dangers 
posed  by  air  bags  to  unbelted  children 
and  children  in  rear-facing  child  seats 
located  in  the  front  seal.  Adult 
occupants  would  ideally  respond  to  the 
label  by  placing  a  child  in  the  back  seat 
and  properly  restraining  the  child,  or  at 
the  very  least,  by  ensuring  that  older 
children  in  the  front  seat  are  properly 
restrained. 

For  rear-facing  child  seats,  however, 
proper  installation  in  a  front  seat  does 
not  address  the  problem,  because  a  rear- 
facing  child  seat  should  never  be  placed' 
in  a  seating  position  with  an  air  bag. 
However,  some  vehicles  do  not  have 
back  seats,  or  have  back  seats  which  are 
not  large  enough  to  accommodate  a  rear- 
facing  child  seat. 

To  address  this  dilemma,  on  May  23, 
1995,  NHTSA  published  a  final  rule 
which  allowed  manufacturere  the 
option  of  installing  a  manual  device  that 
motorists  could  use  to  deactivate  the 
front  passenger-side  air  bag  in  vehicles 
manufactured  on  or  after  )une  22, 1995, 
in  which  rear-facing  child  seats  can  be 
used  in  the  front  seat  only.  In  addition 
to  the  limit  on  the  types  of  vehicles 
which  were  permitted  to  have  the 
manual  cutoff  device,  the  final  rule 
included  a  number  of  conditions  that 
had  to  be  satisfied.  The  manual  cutoff 
device  had  to  deactivate  the  air  bag  by 
means  of  an  ignition  key  and  require 
manual  reactivation  of  the  air  bag  once 
deactivated.  The  manufacturer  had  to 
also  install  a  warning  light  separate 
from  the  air  bag  readiness  indicator, 
which  would  indicate  that  the  air  bag 
was  turned  off.  The  Ught  would  have  to 
be  visible  to  both  the  driver  and 
passenger.  The  manuifacturer  had  to 
include  information  on  the  manual 
cutoff  device  in  the  owner's  manual. 
Finally,  the  option  was  only  available 
for  passenger  cars  manufactured  before 
September  1,  1997,  and  light  trucks 
manufacrtiued  before  September  1, 1998. 

As  the  agency  now  proposes 
requirements  to  initially  encourage,  and 
possibly  require,  smart  passenger-side 
air  bags,  it  believes  it  would  be 
appropriate,  in  the  meantime,  to  permit 
manual  cutoff  switches  for  any  vehicle 
which  lacks  smart  passenger  air  bags.  In 
the  very  short  term,  such  devices  can 
accommodate  parents  who  need  to  place 
rear  facing  child  seats  in  the  front  seat. 
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Thus,  the  agency  is  proposing  that  the 
option  for  manual  cutoff  switches  be 
extended  both  in  time  and  to  all 
vehicles  with  passenger  air  bags  that 
lack  smart  capability. 

NHTSA  dted  two  reasons  for  its 
decision  (o  allow  the  installation  of 
manual  cutoff  devices  for  only  a  limited 
period  of  time.  First,  several 
commenters  that  were  developing 
automatic  cutoS  devices  indicated  that 
the  devices  would  soon  be  available. 
Second,  vehicle  manufacturers  were 
considering  more  sophisticated  devices 
which  would  deactivate  the  air  bag  in  a 
number  of  appropriate  situations,  not 
just  when  a  rear-facing  child  seat  is 
present.  The  agency  did  not  wish  to 
issue  a  regulation  which  could  have  the 
unintended  effect  of  delaying 
introduction  of  these  more  sophisticated 
and  effective  devices. 
'  Given  the  fatahties  which  have 
occurred  to  infants  in  rear-facing  child 
seats  and  to  unbelted  children  in  the 
.front  seat,  as  well  as  the  incentives  that 
should  be  created  by  today's 
encouragement  of  smart  passenger-side 
air  bags,  manubcturers  have  a  strong 
incentive  to  provide  smart  passenger- 
side  air  bags  as  quickly  as  possible. 
NHTSA  notes  that  the  option  to  use 
manual  cutoff  devices  is  a  limited 
means  of  addressing  child  fatalities  from 
air  bags,  and  believes  that  it  would  not 
significantly  reduce  the  overall 
incentive  to  develop  a  more 
comprehensive  solution. 

Since  weight  sensors  are  apparently 
already  available  and  in  production 
(albeit  with  a  lower  threshold  weight), 
however,  the  agency  requests  comments 
on  whether  and  how  the  availabihty  of 
such  devices  should  aSisct  its  decision 
on  extending  the  manual  cutoff  svidlch 
option.  NHTSA  requests  specific 
comments  on  how  weight  sensors 
compare  with  manual  cutoff  switches 
with  respect  to  costs,  benefits,  safety 
tradeoffs,  and  leadtime.  and  how  the 
agency  should  factor  in  the  availabihty 
of  weight  sensors  in  its  decision 
concerning  manual  cutoff  switches. 

I4HTSA  is  also  considering  the 
availability  of  other  possible  alternatives 
to  manual  cutoff  switches.  It  does 
appear  that  tag  system,  technology  is 
production-ready,  as  evidenced  by  the 
plans  of  Mercedes  and  BMW  to  use  this 
technology  in  Europe  in  1997.  As 
indicated  by  GM,  however,  there  are  a 
number  of  significant  issues 
surrounding  the  use  of  a  tag  system. 
These  include  a  need  to  educate 
parents,  need  for  special  tagged  infant 
seats,  consequences  of  using  untagged 
inbnt  seats,  availability  of  tagged  seats, 
retrofitting  of  existing  infant  seats  with 
tags,  potential  for  multiple  tag 


technologies,  and  availability  of  tagged 
infant  seats  at  low  voliune  for  used 
vehicles,  once  tag  systems  are 
superseded. 

NHTSA  believes  that  the  issues 
surroundiitg  tagging  are  particularly 
significant  given  manufactur«r  efforts  to 
develop  advanced  automatic  systems 
addressing  a  wide  scope  of  problems. 
While  the  agency  wishes  to  encourage 
the  industry  to  pursue  all  possible 
solutions  to  the  problems  of  adverse 
effects  of  air  bags,  it  is  not  clear  that 
tagging  can  be  effectively  implemented, 
on  an  indiutry-wide  basis,  as  a  short- 
term  interim  solution  until  a  more 
comprehensive  solution  is  developed. 
The  agency  specifically  requests 
comments  on  this  issue. 

Another  possible  near-term 
alternative  includes  the  Porsche  system. 
However,  the  Porsche  system  requires 
special  child  seats  and  thus  raises  many 
of  the  same  compatibility  issues  as 
tagging.  Also,  even  with  a  special  child 
seat,  special  buckling  action  is  required. 

The  agency  requests  comments  on 
whether  any  other  alternatives  to 
manual  cutoff  switches  are  currently 
available. 

N^TSA  also  requests  comments  on 
whether  il  should  endeavor  to  further 
encourage  smart  passenger-side  air  bags 
by  specifying  an  expiration  date  for  the 
manual  cutoff  switch  option  and,  if  so, 
what  date.  Commenters  are  asked  to 
provide  a  rationale  for  their  position  on 
this  question,  and  to  discuss  whether 
particular  end  dates  would  be  so  early 
as  to  possibly  discourage  manufacturers 
from  offering  manual  cutoff  switches,  or 
so  late  as  to  possibly  discourage  early 
introduction  of  smart  passenger-side  air 
bags. 

In  proposing  to  permit  manual  cutoff 
switches  for  any  vehicles  that  lack  smart 
passenger-side  air  bags,  NHTSA  notes 
that,  in  its  earlier  decision  not  to  allow 
all  vehicles  to  be  equipped  with  a 
mariual  cutoff  device,  the  agency  stated: 

NHTSA  does  not  believe  it  should  allow  all 
vehiclBS  to  have  a  manual  cutoff  device  to 
accommodate  parental  preference  for 
placement  in  the  front  seat.  If  any  child  seat 
can  be  placed  in  a  rear  seat,  that  is  the  safest 
position.  60  FR  27233.  27234. 

While  the  latter  statement  is  true,  the 
first  statement  deserves  potential 
reconsideration  in  retrospect.  NHTSA 
has  tentatively  ctmcluded  that  there  are 
reasons  to  permit  manual  cutoff 
switches  for  the  passenger  side  of 
vehicles  with  rear  seats  large  enough  to 
acconunodate  rear  being  child  seats. 

First,  commenters  to  the  November 
1995  request  for  comments  provided 
information  showing  the  agency  that 
placing  a  rear-facing  child  seat  in  the 


front  seat  of  a  vehicle  is  sometimes  a 
matter  of  medical  necessity  and  not 
always  "to  accommodate  parental 
preference."  For  example,  the  parents  of 
an  in&nt  with  medical  problems 
commented  that  those  medical  problems 
require  them  to  be  able  to  monitor  the 
child  and  that  cannot  be  done  with  the 
child  in  the  beck  seat.  The  National 
Association  of  Pediatric  Nurse 
Associates  &  Practitioners  submitted  a 
comment  identifying  a  number  of 
medical  conditions  for  which  infants 
would  need  to  be  monitored  closely, 
indicating  a  need  for  those  children  to 
be  transported  in  the  front  seat.  That 
organization  stated  that  approximately 
two  percent  of  all  children  (which 
translates  into  about  400,0(X>  children 
under  the  age  of  5  and  close  to  100,000 
under  the  age  of  one)  have  some  type  of 
medical  condition  or  disability  which 
requires  some  type  of  nonmedical 
assistive  technology.  Also,  about  0.1 
percent  (or  about  20,000  children  under 
the  age  of  five  and  5.000  infants)  requir* 
medical  technology  assistance  such  as 
respirators,  surveillance  devices,  or 
nutritive  assistance  devices.  Also,  some 
medical  problems  may  be  of  a  transitory 
nature,  but  they  may  require  short-term 
monitoring  of  the  irifant.  It  is  obviously 
not  possible  for  these  children,  or  the 
vehicles  in  which  they  would  be 
transported,  to  be  identified  in  advance. 

Also,  the  National  Center  for  Health 
Statistics  reports  that  approximately 
10%  of  the  4  million  births  in  1993  were 
premature.  A  number  of  these  children 
and  other  children  may  liave  medical 
conditions  that  require  monitoring. 
However,  because  these  are  a  small 
percentage  of  the  total  births,  an 
alternative  to  permitting  manual  cutoff 
switches  might  be  to  permit  air  bags  to 
be  deactivated  in  these  situations,  i.e., 
the  agency  could  issue  an  exemption 
from  the  general  statutory  requirement 
in  49  U.S.C.  S  30122  that  prohibits 
manufacturers,  distributors,  dealers  and 
repair  businesses  from  "making 
inoperative"  required  safety  equipment. 
However,  even  assuming  the  agency 
issued  such  an  exemption,  owners  and/ 
or  dealers  might  not  be  aware  of  the 
exemption  process,  or  owners  might  not 
go  to*  the  trouble  of  having  an  air  bag 
deactivated,  and  thus  risk  injury  to  the 
child.  It  would  be  much  easier  to 
operate  a  manual  cutoff  switch.  Also,  if 
owners  did  have  the  air  bag  deactivated, 
the  bag  would  not  be  available  for  any 
occupants,  depriving  them  of  the  added 
protection  an  air  beg  offers,  while  a 
manual  cutoff  switi^  would  allow  the 
selective  deactivation  of  the  air  bag 
when  appropriate.  In  addition,  there  is 
the  possibility  that  the  owner  would  not 
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have  the  air  bag  reactivated  once  the 
child  grew  out  of  a  rear-facing  child 
seat.  For  these  reasons,  the  manual 
cutoff  switch  appears  to  be  a  better 
option  to  accommodate  the  needs  of 
inhnts  who  require  monitoring  fat 
medical  reasons. 

A  second  argument  for  permitting 
manual  cutoff  switches  is  that  the 
instinctual  desire  of  some  parents  to 
keep  their  infants  near  them  under  their 
close  and  watchful  eye  may  be 
sufficiently  strong  that  it  is  difficult  to 
convince  them  of  the  safety  need  to 
place  the  children  in  the  rear  seat  This 
is  a  particular  concern  given  the 
inherent  limitations  of  any  pubUc 
education  campaign  or  label.  t«IHTSA 
recently  conducted  six  focus  groups 
(two  in  Lubbock,  Texas  and  four  in 
Cleveland,  Ohio)  on  public  information 
campaigns  relating  to  air  bags.  Many 
parents  of  children  under  the  age  of  one 
year  indicated  that  they  travel  with  the 
child  rear-facing  in  the  front  seat.  Most 
indicated  that  they  are  reluctant  to  place 
an  infant  rear-fadng  in  the  rear  seat, 
where  they  cannot  see  the  child  and 
will  not  be  able  to  reach  the  child 
quickly  in  the  event  of  an  emergency. 

NHTSA  is  thus  concerned  that  some 
parents  may  decide  to  place  a  rear- 
fadng  child  seat  in  the  front  seat  where 
the  infant  can  be  closely  monitored, 
even  in  the  presence  of  an  air  bag  and  . 
warning  labels.  While  the  agency  does 
not  wish  to  encourage  parents  to  place 
children  in  the  front  seat,  a  cutoff 
switch  would  enable  these  par«}nt8  to 
eliminate  the  risk  from  the  air  bag. 

The  agency  notes  that  many 
commenters  to  the  November  1995 
request  for  conmients  expressed  concern 
about  the  potential  for  misuse  of  a 
manual  cutoff  svritch.  A  sviritch  could  be 
misused  either  by  a  driver  or  other 
vehicle  occupant  deactivating  the  air 
bag  when  a  rear  facing  child  seat  is  not 
present,  or  because  a  driver  simply 
forgets  to  reactivate  the  air  bag  Eifter 
using  such  a  restraint.  In  either  such 
instance,  properly  restrained  occupants, 
who  are  not  at  risk  from  the  air  bag,  or 
uru^strained  adults  in  higher  speed 
crashes  would  not  be  afforded  the 
protection  of  the  air  bw. 

As  discussed  in  the  Preliminary 
Regulatory  Evaluation  (PRE)  for  this 
rulemaking.  NHTSA  has  assessed 
possible  benefit  trade-  offs  associated 
with  a  nwnual  cutoff  switch  for  the  right 
front  passenger.  Intended  to  be  used  for 
rear-fadng  child  restraints.  It  appears 
that  there  will  be  more  benefits  to 
allowing  a  cutoff  switch  than  loss^ 
under  reasonable  assumptions  of 
possible  misuse  of  the  cutoff  switch. 
(See  the  PRE  for  a  more  detailed 
discussion,)  The  agency's  educational 


efforts  will  focus  on  preventing  such 
misuse  and  the  agency  also  notes  that 
the  requirement  for  an  extra  warning 
light  would  reduce  the  possibility  of 
drivers  forgetting  to  reactivate  the  air 
bag  after  using  a  rear-fiacing  child 
restraint  in  the  front  seat.  Currently,  a 
yellow  warning  light  displays  the 
message  "AIR  BAG  OFF"  whenever  the 
right  front  passenger  air  bag  is 
deactivated  using  the  cutoff  switch. 

Based  on  discussions  with  Ford,  the 
vehicle  manufacturer  with  the  largest 
number  of  manual  cutoff  switches,' 
NHTSA  is  not  aware  of  any  misuse 
problems  with  these  devices. 
Nevertheless,  NHTSA  specifically 
requests  comments  on  whether  there  are 
any  quantitative  data  or  other 
information  concerning  the  likelihood 
of  manual  cutoff  switches  being 
misused.  The  agency  is  particularly 
interested  in  information  that  is  derived 
from  the  real-world  experience  with  the 
vehicles  which  have  been  produced 
with  manual  cutoff  switches. 

NHTSA  requests  comments  on  the 
various  factors  discussed  above,  and  any 
other  factors  commenters  consider 
relevant  to  permitting  the  option  of 
manual  cutoff  switches  for  passenger- 
side  air  bags. 

Vm.  Future  Agency  Considerations 

As  discussed  above,  NHTSA  believes 
serious  adverse  effects  of  air  bags  can  be 
effectively  addressed  in  the  medium 
and  long  term  by  means  of  changes  to 
the  designs  of  air  bags  and  other  related 
vehicle  components.  Some  design 
changes  were  discussed  in  the 
preceding  sections  of  this  notice.  This 
section  discusses  other  possible  design 
changes,  ongoing  agency  efforts  to 
evaluate  the  effects  of  such  changes,  and 
possible  future  agency  regulatory 
actions. 

Through  conducting  its  own  research 
and  working  with  the  motor  vehide 
industry,  NHTSA  is  looking  for  design 
solutions  that  will  be  reasonable  in  cost 
and  effective  in  reducing  the  identified 
adverse  side  effects  of  air  bags  without 
creating  new  safety  problems.  To 
minimize  further  injuries  and  loss  of 
Ufa,  the  agency  is  seeking  solutions 
having  as  short  leadtime  requirements 
as  possible.  It  may  be  that  solutions 
meeting  these  criteria  are  currently 
permitted  by  the  standard.  There  is 
already  considerable  flexibility  under 
the  standard  to  make  design  changes  in 


'To  date,  NHTSA  knows  of  only  time  modeU 
uliliziog  culnff  switchec — (h«  model  year  1996  Ford 
Ranger  pickup,  tbe  modal  year  1997  Ford  F1S0 
pickup,  which  wai  introduced  in  F«bruar>'  1996. 
and  the  L£  and  SE  vemiona  ol  tbe  model  yeat  1996 
Mazda  B-aeri«s  pickup  truclu.  which  are  equipped 
with  ut  opliooai  paiaangar  aide  air  ba^ 


air  bags.  Nevertheless,  it  may  be  that  the 
agency  would  have  to  amend  the 
standard  to  permit  the  implementation 
of  those  solutions.  If  it  is  necessary  to 
amend  the  standard,  the  agency's  (iesire 
would  be  to  amend  it  in  a  way  that 
minimizes  the  adverse  side  effects  while 
preserving  the  protection  afforded  by  air 
bags. 

At  this  point,  the  agency  does  not 
have  enough  detailed  research 
concerning  trade-offs  to  determine 
which  design  solutions  will  be  most 
effective.  Before  the  agency  can  make 
the  necessary  determinations,  it  will 
need  additional  data  and  have  to  make 
a  variety  of  assessments  and  aiutlyses. 
The  agency  will  examine  the 
alternatives  that  are  or  will  be 
reasonably  available  at  reasonable  cost, 
it  will  also  assess  safety  trade-offe 
assodated  with  each  of  those 
altetnatives.  This  will  include  assessing 
how  each  alternative  would  afiiBct  the 
safety  of  occupants  of  different  weights 
and  sizes.  There  is  a  possibility  that 
some  design  changes  may  benefit  some 
groups  more  than  others.  There  is  even 
a  possibility  that  although  some  changes 
may  benefit  some  groups,  they  will  not 
benefit,  or  even  may  harm,  other  groups. 
Finally,  the  agency  will  compare  the 
alternatives  in  terms  of  their  relative 
safety  effects  and  costs. 

The  agency's  search  for  effective 
solutions  is  complicated  by  a  number  of 
fectors.  First,  NHTSA  is  sensitive  to  the 
possibihty  that  to  the  extent  that  the 
agency  mandates  solutions,  its 
intervention  could  affect  the  pace  and 
direc^on  of  industry  efforts  to  find 
effective  solutions.  Second,  the  sheer 
complexity  of  air  bag  technology  and 
crash  dynamics  and  the  range  of 
different  circumstances  associated  with 
the  adverse  effeds  of  air  bags  make  it 
virtually  impossible  to  find  a  single 
solution  to  the  challenge  of  providing 
the  best  possible  protection  for  the  wide 
range  of  vehicle  occupants.  Third,  the 
stale  of  the  art  in  air  bag  technology  and 
in  design  choices  regarding  air  bags  is 
rapidly  changing.  Fourth,  there  is  no 
clear  emerging  industry  consensus  to 
aid  the  agency  in  identifying  which 
design  changes  will  effectively  address 
the  adverse  effeds  while  preserving  the 
safety  benefits  of  air  bags. 

The  agency  has  initiated  a  research 
testing  and  analysis  program  to  address 
these  problems.  The  program  is  being 
coordinated  and  conducted  at  the 
Vehicle  Research  and  Test  Center,  the 
agency's  in-house  laboratory  in  Ohio. 
TTie  program's  objectives  are  to. 

a  Assess  the  performance  of  air  bag 
systems  in  current  production  vehicles 
in  particular  crash  conditions,  induding 
the  effects  on  out-of-position  children. 
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•  Assess  the  level  of  improvement 
possible  in  out-of-position  perfonnance 
from  changes  to  existing  air  bag 
components,  including  downloaded  air 
bags,  as  well  as  newly  developed  pie- 
pioductlon  systems. 

•  Provide  visibility  for  air  bag-ieUted 
technology,  thus  promoting  the  rapid 
adoption  of  newer  technologies  that  will 
help  solve  the  out-of-position  occupant 
injury  problem. 

The  immediate  focus  of  the  program 
is  on  the  passenger-side  out-of-poeition 
problem  as  related  to  children.  Several 
vehicle  models  have  been  selected 
based  upon  field  accident  investigations 
and  air  beg  design  characteristics.  Both 
domestic  and  foreign  vehicles  are 
included  in  the  selection.  The  test 
conditions  include  four  different  child 
positions  similar  to  those  recommended 
by  ISO.  and  represent  woret  case 
occurrences.  Iliese  tests  will  provide 
"baseline"  perfonnance  of  air  bag 
systems  when  a  child  is  an  out-of- 
position  occupant. 

NHTSA  is  inviting  vehicle 
manufacturers  and  air  bag  and 
component  suppliers  to  provide  state-of- 
the-art  air  bag  systems.  Systems  that 
show  significant  improvements  over 
baseline  performance  for  out-of-position 
children  will  also  be  tested  with  adult- 
sized  dummies  in  full-scale  crash 
conditions  required  in  Federal 
standards. 

The  test  program  will  also  address 
other  aspects  of  air  bag  safety  following 
the  out-of-position  child  study.  These 
include  out-of-position  driver  tests, 
vehicle  crash  sensor  testing,  and  testing 
of  advanced  air  bag  systems.  The  out-of- 
position  driver  testing  will  focus  on 
small-sized  female  occupants  who  are 
sometimes  injured  due  to  the  close 
proximity  to  the  steering-wheel  air  bag 
system.  Testing  will  continue  into  fiscal 
year  1997. 

While  it  is  not  part  of  the  agency's 
current  test  program.  NHTSA  also 
continues  to  be  interested  in  whether 
increasing  the  minimum  vehicle  speed 
at  which  an  air  bag  deploys,  and 
possibly  having  different  deployment 
thresholds  for  the  unbelted  and  belted 
conditions,  may  be  an  effective  way  to 
reduce  air  bag-induced  injuries. 

As  the  agency's  test  program 
continues,  and  as  it  receives  relevant 
information  from  other  sources,  NHTSA 
urill  continue  to  assess  whether  other 
regulatory  action  is  appropriate, 
including  possible  action  to  permit  or 
facilitate  downloading,  and  Including 
possible  action  to  address  the  vehicle 
speed  at  which  air  bags  deploy.  The 
agency  invites  interested  persons  to 
submit  relevant  information.  NHTSA  is 
particularly  Interested  in  additional 


information  and  analyses  which  address 
possible  safety  trade-oSs,  and 
informatian  concaming  the  possible 
availability  of  danm  {ntures  that  could 
make  such  tiade-ons  uimecessary.  The 
agency  expects  to  publish  a  FadCTal 
Kegiatar  notice  In  the  next  few  months 
aimouncing  a  public  meeting  on  these 
technical  subjects,  reporting  on  its 
research  to  date,  and  laying  out  the 
issues  to  be  addressed  in  the  meeting. 

Finally,  the  agency  is  continuing  to 
evaluate  the  special  problems  faced  by 
persons  with  disabilities.  People  with 
disabilities  may  have  problems  with  air 
bags  in  addition  to  those  that  result 
primarily  from  their  proximity  to  the  air 
bag  at  the  time  of  deployment.  Persons 
with  disabilities  may  also  bee  unique 
problems  due  to  the  special  adaptive 
equipment  they  need  to  drive,  or  vehicle 
modifications  needed  to  accommodate 
the  disability.  The  installation  of  certain 
adaptive  equipment  may  require 
removal  of  the  air  bag,  reduce  the 
effectiveness  of  air  bags  by  interfering 
with  their  deployment,  or  cause  injury 
to  a  driver  because  of  movement  of  the 
device  during  deployment.  In 
September  1994,  the  agency  issued  a 
consumer  advisory  cautioning  drivers 
with  disabilities  not  to  use  steering 
control  devices  mounted  on  a  bar 
installed  across  the  steering  wheel  hub 
(a  "spanner  bar")  of  vehicles  with 
driver-side  air  ba^. 

NHTSA  currenUy  lacks  sufficient  data 
to  decide  if  air  bags  will  pose  unique 
problems  for  people  with  disabiUties 
because  of  the  interaction  with  the 
special  adaptive  equipment.  Thus,  the 
agency  does  not  believe  it  is 
appropriate,  at  this  time,  to  propose 
special  requirements  for  air  bags  in 
vehicles  adapted  for  people  with 
disabilities.  Nor  does  the  agency  have 
enough  information  to  make 
recommendations.  The  agency  has 
started  a  sled  testing  program  to 
investigate  the  potential  for  injury  bora 
steering  control  devices  used  by  people 
with  disabilities  and  the  possible 
interaction  of  these  devices  with 
deploying  air  bags.  This  testing  is 
scheduled  to  be  completed  by 
September  1996.  The  agency  will  then 
analyze  the  test  results  and  take 
appropriate  actions. 

DC.  Rnlttmiking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  imder  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  dociunent 
was  reviewed  by  the  Office  of 


Management  and  Budget  under  E.O. , 
12866,  "Regulatory  Plajuiing  and 
Review."  ll^s  action  has  been 
determined  to  be  "significant"  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
action  is  considered  significant  because 
of  the  degree  of  public  interest  in  this 
subject.  "This  action  is  also  potentially 
economically  significant  under  E.O. 
12866.  Should  NHTSA  decide  to  require 
smart  air  bags  in  the  final  rule,  the  final 
action  would  be  economically 
significant  and/or  major,  in  which  case 
additional  public  comment  may  be 
necessary. 

As  disctissed  earlier  in  this  notice, 
NHTSA  estimates  that  the  cosU  of  the 
new  or  enhanced  labels  that  would  be 
required  by  the  proposed  rule  at 
between  15  and  25  cents  per  vehicle. 
The  enhanced  labels  for  c^ld  restraints 
would  add  between  S0.05  and  $1.00  per 
child  restraint. 

The  costs  of  automatic  cutoff  devices, 
or  other  automatic  systems  to  prevent 
injuries  from  bags,  varies  considerably, 
although  the  agency  does  not  have 
accurate  estimates  of  these  costs.  A 
weight  sensor  may  cost  S20  or  more;  a 
smart  air  bag  system  incorporating  other 
technologies  may  add  SSO  or  more  in 
incremental  cost;  an  air  bag  that  utilizes 
different  fold  patterns  and  inflators  may 
atld  very  little  incremental  cost  to  the 
current  air  bag  systems.  These  are  all 
rough  estimates.  Comments  are 
requested  on  the  costs  of  various 
systems. 

NHTSA  estimates  the  cost  of  a  manual 
cutoff  device  at  a  little  over  five  dollars. 
Such  a  device  would  be  optional,  not 
required. 

A  full  discussion  of  costs  and  benefits 
can  be  found  in  the  agency's 
preliminary  regulatory  evaluation  for 
this  rulemaking  action,  which  is  being 
placed  in  the  docket. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  proposed  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposal  primarily  affects  motor 
vehicle  manufacturers  and  child 
restraint  manufacturers.  Almost  all 
motor  vehicle  manufacturers  would  not 
qualify  as  small  businesses.  The  agency 
knows  of  eight  manufacturers  of  child 
restraints,  two  of  which  NHT.SA 
considers  to  be  small  businesses. 
However,  since  the  agency  is  only 
proposing  a  minor  labeling  change  for 
child  restraints,  the  proposed 
requirements  would  not  have  any 
significant  economic  impact. 
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C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  a  final  rule  adopting 
this  proposal  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  set  forth  in 
Executive  Order  12612.  NHTSA  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

£.  Civil  fusUce  Reform 

This  proposed  rule  would  not  have 
any  retroactive  eOact.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adept  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 


Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  IS-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiaUty,  three  copies  of  the 
complete  submission,  including  the 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  NHTSA  Docket 
Section.  A  request  for  confidentiality 
should  be  accompanied  by  a  cover  letter 
setting  forth  the  information  speofiedin 


the  agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  by  NHTSA 
before  the  close  of  business  on  the 
comment  closing  date  indicated  above 
for  the  proposal  v«ll  be  considered,  and 
will  be  available  for  e.\amination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
hirther  rolemaking  action.  Comments  on 
the  proposal  will  be  available  for 
inspection  in  the  docket.  The  NHTSA 
will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  dale,  and 
recommends  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rales  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  vrith  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  ofSubiecta  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rabber  products. 
Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  571  be 
amended  as  follows: 

PART  571-nDERAL  MOTOR  VEHICLE 
SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authorilj:  49  U.S.C.  322.  30111.  30115. 
30117.  and  30166;  delegation  of  authority  at 
49CFR1.SO. 

2.  Section  571.208  would  be  amended 
by  removing  S4.S.4.1,  redesignating 
S4.5.1(e)  as  S4.5.1(i)  and  S4. 5.4.2 
through  S4.S.4.4  as  S4.5.4.1  through 
S4.5.4.3,  revising  S4.1.S.l(b).  S4.5.1(b) 
through  (d),  and  S4.5.4,  and  by  adding 

a  new  S4.5.1(e)  and  S4.S.S,  to  read  as 
follows: 

(S71.20S    Standard  No.  20t,Occup«it 
ctaah  protection. 

■        *        •        •        * 

S4.1.5.1    Front/angular  automatic 
protection  system. 

***** 

(b)  For  the  purposes  of  sections  S4.1.5 
through  S4.1.S.3  and  S4.2.6 through 
S4.2.6.2  of  this  standard,  an  inflatable 
restraint  system  means  an  air  bag  that  is 
activated  in  a  Crash. 


S4.5.1    Labeling  and  owner's  manual 
information. 
***** 

(b)  Labels  on  sun  visor  above  seating 
positions  equipped  with  an  inflatable 
restraint  system.  Except  as  provided  in 
S4. 5.1(e)  of  this  standard,  each  vehicle 
manufactured  on  or  after  (the  dale  60 
days  after  publication  of  the  final  rule 
would  be  inserted)  shall  have  labels 
permanently  affixed  to  both  sides  of  the 
sun  visor  over  each  front  outboard 
seating  position  that  is  equipped  with 
an  inflatable  restraint  system.  The  label 
on  the  side  of  the  visor  visible  when  the 
visor  is  in  the  stowed  position  and  the 
label  on  the  side  of  the  visor  visible 
when  the  visor  is  in  the  extended 
position  shall  conform  in  size,  content, 
color,  and  format  to  the  appropriate  sun 
visor  label  shown  in  Figures  6a,  6b  and 
6c  of  this  standard.  No  additional 
information  about  air  bags  or  the  need 
to  wear  seal  belts  shall  appear  on  sun 
visors,  except  for  air  bag  maintenance 
information  provided  pursuant  to 
S4.5. 1  (a)  of  this  standard  or  the  utility 
vehicle  label  provided  pursuant  to  49 
CFR  575.105(c)(1). 

(c)  Label  on  Passenger-Side  End  of 
Dash  or  on  Passenger-Side  Door.  Except 
as  provided  in  S4.S.1(e)  of  this  standard, 
each  vehicle  manufactured  on  or  after 
(the  date  60  days  after  publication  of  the 
final  rale  would  be  inserted)  that  is 
equipped  with  an  inflatable  restraint 
system  for  the  passenger  position  shall 
have  a  label  permanently  affixed  to  the 
passenger-side  end  of  the  vehicle  dash 
or  the  passenger;side  door.  The  label 
shall  b«  positioned  so  that  it  is  plainly 
visible  and  easily  readable  when  the 
passenger-side  door  is  fully  opened. 
This  label  shall  conform  in  size, 
content,  color,  and  format  to  the 
appropriate  passenger-side  dash/door 
label  shown  in  Figures  7b  and  7b  of  this 
standard. 

(d)  Label  in  the  middle  of  the  dash. 
Except  as  provided  in  S4.5.1(e)  of  this 
standard,  each  vehicle  manufactured  on 
or  after  (the  date  60  days  after 
publication  of  the  final  rule  would  be) 
that  is  equipped  with  an  inflatable 
restraint  system  for  the  passenger 
position  shall  have  a  label  affixed  to  the 
middle  of  the  dash.  This  label  shall  be 
positioned  so  that  it  is  conspicuous  and 
easily  readable  for  a  seated  occupant  in 
any  front  designated  seating  position. 
This  label  shall  conform  in  size, 
content,  color,  and  format  to  the  middle 
of  the  dash  label  shown  in  Figure  8  of 
this  standard. 

(e)  (1)  The  labels  specified  in 
S4.S.l(b).  (c)  and  (d)  of  this  standard  are 
not  required  for  vehicles  that  have  a 
smart  passenger  air  bag  meeting  the 
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criteria  specified  in  S4.5.S  of  this 
standard. 

(2)  A  manufocturer  may.  at  its  option, 
place  the  label  specified  in  S4.5.lCb)  of 
this  standard  for  the  side  of  the  visor 
visible  when  the  visor  is  in  the  extended 
positian.  on  the  side  of  the  visor  visible 
when  the  visor  is  in  the  stowed 
position.  If  the  manufacturer  selects  this 
option,  it  need  not  provide  a  label  on 
the  side  of  the  visor  visible  when  the 
visor  is  in  the  extended  position. 

S4.5.4    Passenger  Air  Bag  Manual 
Cutoff  Device.  Passenger  cars,  trucks, 
buses,  and  multipurpose  passenger 
vehicles  which  do  not  have  smart 
passenger  air  bags  (as  defined  in  S4.5.5 
of  this  standard)  may  be  equipped  with 
a  device  that  deactivates  the  air  bag 
installed  at  the  right  front  passenger 
position  in  the  vehicle,  if  all  of  the 


conditions  in  S4.S.4.1  through  S4.5.4.3 
of  this  standard  are  satisfied. 


S4.S.5    Smart  Passenger  Air  Bags. 
For  purposes  of  this  standard,  a  smart 
passenger  air  bag  is  a  passenger  air  bag 
which: 

(a)  Provides  an  automatic  means  to 
ensure  that  the  air  bag  does  not  deploy 
when  a  child  seat  or  child  with  a  total 
mass  of  30  kg  or  less  is  present  on  the 
front  outboard  passenger  seat; 

(b)  Provides  an  automatic  means  to 
ensure  that  the  air  bag  does  nc-t  deploy 
when  [In  the  final  rule,  the  agency 
would  include  specific,  broadly- 
inclusive  language  that  allows  objective 
identification  of  other  deactivation 
technologies  (e.g.,  sensors  of  occupant 
size  at  proximity-to-dashboard)  that 
would  automatically  prevent  an  air  bag 
from  injuring  the  two  groups  of  children 
that  experience  has  shown  to  be  at 


special  risk  from  air  bags:  infimts  in 
rear-hcing  child  seiats.  and  unbelted  or 
improperly  belted  children);  or 

(c)  Deploys  in  a  maimer  that  [In  the    - 
final  rule,  the  agency  would  include 
specific,  broadly-inclusive  language  that 
allows  objective  identification  of 
technologies  that  would  automatically 
prevent  an  air  bag  from  injuring  the  two 
groups  of  children  that  experience  has 
shown  to  be  at  special  risk  from  air  bags: 
infants  in  rear-facing  child  seats,  and 
unbelted  or  improperly  belted  children). 
*        *        •        *        • 

3.  Section  571.208  would  be  amended 
by  adding  a  new  heading  proceeding  the 
figiues  and  new  figures  6a,  6b,  6c,  7a, 
7b,  and  8  at  the  end  of  the  section  as 
follows: 

Figures  to  §171.208 

HLUHO  COOe  <*I*-MhP 


Circle  and  Line  Red 
With  Black  Background 

Artwork  White  With 
Black  Background 


Text  Yellow  With 
Black  Background 


Figure  6a.  Sun  Visor  Label  Visible  When  Visor  is  Stowed. 
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Label  Outline  Black  With 
Yellow  Background 


-Artwork  White  With 
Black  Background 

-Symbol  Red  With  Yellow  Background 


Bottom  Text  Black  With 
Yellow  Background  — 

Top  Text  Red  With 
Y9llow  Background  — : 


A  WARNING 


SEVERE  IMJUBY  OR  DEATH  CAN  OCCUR 

Air  bags  need  room  to  inflate 

•  Itovwr  put  a  rawvtacing  cMM  sMt  in  tlw  front 

•  UnlMltad  cMMran  can  ba  kMad  by  tha  air  bag 

•  Dont  stt  closa  to  tha  air  bag 

•  ALWAYS  uaa  SEAT  BELTS 


140  mm  Minimum 


Figure  6b.  Sun  Visor  Label  Visible  When  Visor  Is  Extended 
(if  vehicle  does  not  have  an  air  bag  cut  off  switch). 
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-Artwork  White  With 
Black  Background 


Label  Outline  Black  With 
Yelkwv  Background 


Bottom  Text  Black  With 
Yeltow  Background  — 

Top  Text  Red  With 
Ysllow  Background  — 


-Symbol  Red  With  Yeltow  Background 


A  WARNING 


&EVERE  INJURY  OR  DEATH  CAN  OCCUR 

Air  iiags  need  room  to  inflate 

•  Navar  put  a  raar4achia  cMid  aaat  ki  tha  front 
unlaaathaairbagiaall 

•  Unbaitod  cMldran  can  ba  IdNad  by  tha  air  bai 

•  Donn  sit  eioaa  to  tha  air  bag 

•  ALWAYS  uaa  SEAT  BELTS 


Ti 


E 
c 

E 
E 

M 
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iJ 


140  mm  Minimum 


Figui«  6c.  Sun  Visor  Label  Visible  When  Visor  Is  Extended 
(if  vehicle  has  an  air  bag  cut  off  switch). 
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Label  Outline  and  Vertical  Line  Black 


-Top  Line  Plus  Bottom  Text 
Black  With  YeXton  Background 

-Top  Text  Red  With  Yelkw  Background 


Circle  and  Line  Red 
With  White  Background 


Dangeri 

DONOTpHNS  FMIMMIIIS 
CMM  SMn  Mi  IfMllSOM 


140  mm  Minimum 


Artwork  Black  With 
White  Background 
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T 

E 

3 

E 
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!i 

E 
E 
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Figure  7a.  Label  on  Passenger  Side  End  of  Dash  or  on 

Passenger  Side  Door  (if  vehicle  does  not  have  an 
air  bag  cut  off  switch). 
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Label  Outline  and  Verteal  Line  Black 


-Top  Line  Plus  Bottom  Text 
Black  With  YbUow  Background 

-Top  Text  Red  With  YslkMv  Background 


Circle  and' Lirte  Red 
With  White  Background 

I     Artwork  Black  W«i 
White  Background 


t 


l^ciinfCHnli 


MMTplaie 

dMO  SMA  M  frOHl  SMt 
MfMi  air  Imm  ■■kss 

wine  aaaa  ipvy  veeewv 
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140  mm  Minimum 


Rgure  7b.  Label  on  Passenger  Side  End  of  Dash  or  on 
Passenger  Side  Door  (if  vehicle  has  sf\  air  bag 
cut  off  switch). 
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Label  Outline  and 
Horizontal  Une  Black 


-Bottom  Text  Black 
Wtth  White  Background 


4.  Section  571.213  would  be  amended 
by  adding  S5.5.2(k)(4)  to  read  as 
follows: 

{571.213    Standard  No.  213,  CMMrwtramt 


(4)  In  the  case  of  each  child  restraint       of  this  standard  shall  be  permanently 
system  that  can  be  used  in  a  rear-facing      affixed  to  the  outer  surface  of  the 
position  and  is  manufactured  on  or  after    cushion  or  padding  in  the  area  where  a 


-Top  Text  Red  With  Yslknv  Background 


WARNING: 

RIMNE  SURE  Mi  GHUNn  WEAR  SOT  BHTS. 


Rnrftdng  CMM  SMrts  Miy  b 
OP  iUURHI  liy  Passemer-SMe 


GhHPMbi 

BlOUJ 

MP  Bag. 


T 
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3 
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E 

1 


S5.5.2     *** 
(k)***- 


(the  date  180  days  after  publication  of 
the  final  rule  would  be  inserted), 
instead  of  the  warning  specified  in 
S5.5.2(k)(l)(ii)  or  S5.5.2(k)(2)(ii)  of  this 
standard,  a  label  that  conforms  in  size, 
content,  color,  and  format  to  Figure  10 


child's  head  would  rest,  so  that  the  label 
is  plainly  visible  and  easily  readable. 

*        «        *        *        * 

5.  Section  571.213  would  be  amended 
by  adding  new  figure  10  at  the  end  of 
the  section  as  follows: 


Label  Outline  and  Vertk^al  Line  Black 


140  mm  Minimum 


Figure  8.  Warning  Label  in  Middle  of  Dash. 


-Top  Line  Plus  Bottom  Text 
Black  With  Yellow  Background 

-Top  Text  Red  With  Yeltow  Background 


Circle  an6  Line  Red 
With  White  Background 


Artwork  Black  With 
White  Background 


1 


Dangeri 

MNOTiriMeKWwfMiiif 

dMsMrtMirMtsMrt 

wMiwrlNii. 

DEATH  or  SEMOIISNUINnr 

CMI  OCCUIe 

^ 
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140  mm  Minimum 


Figure  10.  Label  on  Rear  Facing  Child  Seat. 


Inued  on  July  31, 1996. 
Bmirj  Ttltict, 

Associate  Administrator  for  Safety 
Perfonnatice  'Standards. 
IFR  Doc.  96-19923  Filed  8-1-96: 1:48  pml 
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MBter.  Natiaiul  Marine  Fiiheiies 

Service  (NMFS),  National  Oceanic  and 

Atmoepberic  Administntion  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  request 

for  comments. 


:  NMFS  issues  this  document 
to  advise  that  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  has 
resubmitted  modifications  of  three 
previously  disapproved  measures 
contained  in  Amendment  8  to  the 
Fishery  Management  Plan  for  the 
Summer  Flotmder  and  Scup  Fisheries 
for  Secretarial  approval  and  is 
requesting  comments  from  the  public. 
DATES:  Comnients  must  be  received  on 
or  before  September  3, 1996. 
AOIMEUES:  All  comments  should  be 
sent  to  Dr.  Andrew  Rosenberg,  Regional 
Director,  National  Marine  Fisheries 
Service,  Northeast  Regional  Office,  1 
Blackburn  Drive.  Gloucester,  MA 
01930-3799.  Mark  the  outside  of  the 
envelope  "Comments  on  Summer 
Flounder  and  Scup  Plan". 

Comments  regarding  biu^en-hour 
estimates  for  coUection-of-information 
requirements  contained  in  this  pn^Kued 


rule  should  be  sent  to  the  Northeest 
Regional  Director  at  the  above  address, 
and  to  the  Office  of  Information  and 
Regulatory  Afbirs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C  20502  (Attention: 
NOAA  Desk  Officer). 

Copies  of  the  resi^nnissian  portion  of 
Amendment  8  and  other  supporting 
documents  are  available  from  David  R. 
Keifer,  Executive  Director,  Council, 
Room  211S  Federal  Building,  300  S. 
New  Street,  Dover,  DE 19004-6790. 
FOn  RJRTWR  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  508-281-9221. 
SUPPLaBfTARY  MFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
(Magnuson  Act)  requires  each  regional 
fishery  management  coimcil  to  submit 
any  fishery  management  plan  or  plan 
amendment  it  prepares  to  the  Secretary 
of  Commerce  (Seovtary)  for  review  and 
approval  or  disapproval.  The  Magnuson 
Act  also  requires  the  Secretary,  upon 
receiving  the  plan  or  amendment,  to 
publish  immediately  notification  that 
the  plan  or  amendment  is  available  for 
public  review  and  comment.  The 
Secretary  will  consider  the  public 
comments  in  determining  whether  to 
approve  the  plan  or  amendment. 

The  Regional  Director  of  NMFS 
disapproved  six  measures  proposed  in 
Amendment  8  upon  preliminary 
evaluation  of  the  amendment  as 
authorized  in  section  304(a)(l)(A)(ii)  of 
the  Magnuson  Act.  These  provisions 
would  have:  Conferred  moratoriiun 
permit  eligibility  upon  vessels  that  were 
re-rigging  on  January  26, 1993,  and 
landed  scup  prior  to  the  implementation 
of  Amendment  8;  required  vessels  to 
keep  scup  catches  of  less  than  4,000  lb 


(1314  kg)  (the  level  at  triiich  the 
minimum  codend  mesh  requirement  is 
triggered)  in  lOCMb  (4S.4-kg)  containers 
to  enhance  enforcement;  required  NMFS 
to  accept  state  dealer  permits  in  lieu  of 
the  required  Federal  permit;  denied 
access  to  the  exclusive  economic  zone 
to  vessels  from  states  that  do  not 
implement  recreational  measures 
equivalent  to  those  specified  in 
Amendment  8;  deferred  to  state 
regulations  to  define  scup  pot 
requirements  for  the  residents  of  that 
state;  and  required  any  lanHingw  in 
excess  of  the  recreettcmal  harvest  limit 
to  be  subtracted  from  the  harvest  limit 
of  the  following  year. 

Hie  Council  and  the  Atlantic  States 
Marine  Fisheries  Commission  Siunmer 
Flounder,  Scup,  and  Black  Sea  Bass 
Board  met  on  May  IS,  1996.  During  that 
meeting,  they  reviewed  the  disapproved 
measures,  revised  three  of  those 
measures  that  were  preliminarily 
disapproved,  and  voted  to  resubmit  the 
revised  measures  under  section 
304(b)(3)(A)  of  the  Magnuson  Act.  The 
resubmitted  measures  are  the  re-rigging 
meesure,  the  scup  pot  and  trap 
definition,  and  the  •"mial  recreational 
harvest  limit. 

Day  1  of  this  rule  is  July  30, 1996. 
Proposed  regulations  for  these 
provisions  are  scheduled  to  be 
published  within  IS  days. 

Autharily:  16  U.S.C  1801  etsaq. 
Dated:  July  31, 1996. 
Uckatd  W.  Soldi, 

Actuig  Dinctor,  Office  of  Fisheries 
Consemtion  and  Management,  National 
Maiine  Fisheries  Service. 
IFR  Doc  96-19925  Filed  S-1-46: 11:44  am) 

■LUNO  COCK  WIO-fS-F 


40811 


Notices 


Vol.  61,  No.  152 
Tuesday,  August  6,  1996 


This  section  ol  Bie  FEDERAL  REGISTEH 
contains  documents  ottier  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  rMices  o)  bearings  and  InvesligatKns, 
connnittes  meetings,  agency  decisions  and 
ruHngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  at  organization  and  functions  are 
eumplee  of  documents  appearing  In  this 
sedian. 


DEPARTMENT  OF  AORICULTVRE 

Commodity  CradH  Corporation 

Nolle*  Of  RequaM  for  Extanaion  and 
Ravialon  of  a  Currantly  Approvod 
Information  Collactlon 

AOaiCV:  O>mmodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

8UMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Conunodity  Credit 
Corporation's  (CCC)  intention  to  request 
an  extension  for  and  revision  to  a 
currently  approved  information 
collection  in  support  of  loan  programs 
regarding  rice,  feed  grains,  wheat, 
oilseeds,  and  (arm-stored  peanuts  as 
authorized  by  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(tiie  1996  Act). 

OATES:  Comments  on  this  notice  must  be 
received  on  or  before  October  7, 1996  to 
be  assured  consideration. 
AOOmONAL  INFOnMATKIN  OR  C0MMDIT8: 
Contact  Margaret  Wright,  AgriculturaJ 
Program  Specialist,  Price  Support 
Division,  USDA,  FSA,  STOP  0512,  P.O. 
Box  2415,  Washington,  DC  20013,  (202) 
720-8481. 

8UPPLB»frARY  INFORMATION: 

Title:  Loan  Program. 

OMB  Number:  0560-0087. 

Expiration  Date:  February  28, 1998. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  1996  Act  provides  for 
loans  to  eligible  producers  on  eligible 
commodities.  Producers  are  required  to 
meet  certain  eligibility  requirements  to 
ensure  the  integrity  of  the  program  so 
that  only  eligible  producers  receive 
loans. 

Estimate  of  Burden:  Public  reportiiig 
burden  for  this  collection  of  information 


is  estimated  to  average  .2155  hours  per 
response. 

Respondents:  Individual  producers 
and  small  businesses. 

Estimated  Number  of  Respondents: 
438,200. 

Estimated  Number  of  Responses  per 
Respondent:  3.26. 

Estimated  Total  Annual  Burden  on 
Respondents:  308,072  hours. 

Comments  regarding:  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  tt^  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assiunptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected:  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be  sent 
to  the  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
ASiairs,  Office  of  Management  and 
Budget,  Washington,  D.C  20503  and  to 
Margaret  A.  Wright,  Agricultural 
Prti^am  Specialist,  USDA-Farm  Service 
Agency-Price  Support  Division,  STOP 
0512,  P.O.  Box  2415,  Washington,  D.C 
20013;  telephone  (202)  720-8481. 
Copies  of  the  information  collection 
may~be  obtained  ftom  Margaret  Wright 
at  the  above  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington.  IXX  on  July  31, 
1996. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 
IFR  Doc  96-19905  Filed  8-5-96:  8:45  ami 


Raquaat  for  Extanaian  and  RavWon  Of 
a  Currantly  Approvod  InfotwaMon 
Collactfon 

AOENCY:  Conunodity  Credit  Corporation, 

USDA. 

action:  Notice  and  request  for 

conunents. 


ttJMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  ennounces  the  Commodity  Credit 
Corporation's  ((XC)  intention  to  request 
an  extension  for  and  revision  to  an 
information  collection  currenUy 
approved  in  support  of  the  Cooperative 
Marketing  Association  (CMA) 
regulations  under  the  CCC  Charter  Act. 
The  automation  of  certain  procedure  has 
caused  a  decrease  in  burden  hours. 
OATES:  Comments  on  this  notice  must  be 
received  on  or  before  October  7, 1996  to 
be  assured  consideration. 
AOOmONAL  MFORMATION:  James  K. 
Tegeler,  Agricultural  Program 
Specialist,  Price  Support  Division,  Farm 
Service  Agency,  USDA,  STOP  0512, 
P.O.  Box  2415.  Washington,  D.C.  20013- 
2415:  telephone  (202)  720-3110. 

SUPPLaaaHTARY  aVORMATION: 

Tide:  Regulations  for  Cooperative 
Marketing  Associations,  7  CFR  Part 
1425. 

Oka  Control  Number:  0560-0040. 

Type  of  Request:  Extension  and 
Revision  of  a  Cunentiy  Approved 
Information  Collection. 

Abstract:  The  information  collected 
imder  Office  of  Management  and  Budget 
(OMB)  Number  0560-0040,  as  identified 
above,  is  needed  to  enable  FSA  to 
effectively  administer  the  regulation 
relating  to  eligibility  of  Cooperative 
Marketing  Associations  (CMA),  under 
related  reporting  and  recordkeeping 
requirements  and  CMA  approval  under 
the  CCC  Charter  Act. 

The  CCC  is  administered  by  the  Farm 
Service  Agency.  Although  there  are 
several  cooperative  marketing 
associations  types  covered  under  CCC 
functions,  the  certification  and  reporting 
requirements  within  a  particular  type 
are  essentially  the  same  as  those  across 
all  CMA  types  and  the  forms  used  for 
eligible  cooperatives  are  essentially  the 
seme.  These  forms  are  furnished  to  the 
CMA  or  used  by  the  Price  Support 
Division  employees,  employed  by  FSA, 
to  secure  and  record  information  about 
the  CMA  and  determine  that  the  CMA 
is  eligible  to  obtain  price  support  on 
behalf  of  its  members.  The  general 
purpose  of  the  forms  are  identical,  i.e., 
to  provide  CCC  a  basis  to  determine 
whether  or  not  the  CMA  meets  the  terms 
and  conditions  which  a  CMA  must  meet 
in  order  to  be  approved  to  obtain  from 
CCC  price  support  on  behalf  of  its 
meinbers.  Certain  information 
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requirements,  such  as  producer 
eligibility  and  payineiit  limitation  Blea, 
are  automated,  which  decreases  burden 
hours. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  14  minutes  per 
response. 

Bespondents:  Cooperatives,  farms,  or 
tnisiiiess  organizations. 

Ettimated  Number  of  Bespondents: 
103. 

Estimated  Number  of  Responses  per 
Respondent:  144. 

Estimated  Total  Annual  Burden  on 
Respondents:  26,458  hours. 

Comments  rmrding  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  perfbnnance  of  the 
functioas  of  the  agency,  Inrhiding 
wfaethat  the  iniiiraiatian  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  iiu:luding 
the  validity  of  the  methodology  and 
assumptions  used:  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
informatian  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  coUecdon  of 
infcvmation  on  those  who  are  to 
reapond,  including  throu^  the  uaa  of 
appropriate  automated,  electronic, 
mechanical,  or  odter  technological 
coUectiOB  techniques  or  other  forms  of 
infarmatiao  technology  should  be  sent 
to  the  Desk  Officer  for  Agriculture, 
Office  of  bfdrmatian  and  Regulatory 
Aflain,  Office  of  KAmagement  and 
Budget,  Washington.  O.C  20503  and  to 
James  K.  Tegaler,  Program  Specialist, 
Price  Support  CNvision,  Farm  Service 
Agency,  USDA,  STOP  0512,  P.O.  Box 
241S,  Washington,  D.C.  20013-2415; 
telephone  (202)  720-3110.  Copies  of  the 
information  collection  may  be  obtained 
ban  lames  Tageler  at  the  above  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  commmts  will 
also  become  a  matter  of  public  record. 

Sigaad  at  Wsahisglaa,  DC  on  loljr  31, 

ises. 

■racsLWahv, 

Acting  Kxecutnm  Vice  PnaidenU  Commodity 

CndkCorponOon. 

(PR  Doc  96-19806  Filed  «-&-M:  8:45  ami 
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StaWAHT:  Harry  W.  Oneth,  SUte 
Conservationist,  responsible  Federal 
Officer  for  projects  adminstered  under 
the  provisions  of  Public  Lew  83-566, 16 
U.S.C.  1001-1008,  in  the  State  of  Texas, 
is  hereby  providing  notification  that  a 
record  of  decision  to  proceed  with  the 
installation  of  MPS  No.  23A  of  the 
Attoyac  Bayou  Watershed  is  available. 
Single  copies  of  this  record  of  decision 
may  be  obtained  from  Harry  W.  Oneth 
at  the  address  show  below. 
FOR  Fimncn  MFOnHAIKM  CONTACT. 
Harry  W.  Oneth,  Natural  Resources 
Conservation  Service,  101  South  Main, 
Temple,  Texas  76501-7682,  telephone 
817-774-1214. 
Dated-  )uly  26, 1996. 

Deputy  State  Coaservtrtioaist 

(FR  Doc  9e-l«991  Filed  »-5-«6:  8:45  am) 


T:  Natural  ftesouroes 
Conservatioa  Service,  USDA. 
ACTION:  Notice  of  availability  of  record 
ofdedsicm. 


DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
claaranco  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey — 
Basic  Demographic  Items. 

Legal  Authority:  13  U.S.C  182. 

Form  Number(s):CPS-2»3.  CPS-264, 
BC-1428,  BC-1433. 

Agency  Approval  Number:  0607- 
0049. 

Type  of  Request:  Revision  of  a 
currently  approved  coUecUan. 

Burden:  15,168. 

Number  of  Respondents:  48,000. 

Avg  Hours  Per  Response:  1.58 
minutes. 

Needs  and  Uses:  The  Current 
Population  Survey  (CPS)  is  a  monthly 
survey  conducted  in  approximately 
48,0t)0  households  throu^out  the 
United  States.  Data  on  demoyaphlc  aiid 
labor  tons  characteristics  are  ooUecled 
from  a  sample  of  households  whidi 
repieaent  the  U.S.  population. 
Households  remain  in  the  sample  for  2 
years  and  are  interviewed  8  times  ever 
that  period.  The  basic  monthly 
questionnaire  is  periodically 
supplemented  with  additional  questions 
which  address  specific  needs,  lie 
Bureau  of  the  Census  uses  the  data  to 
compile  monthly  averages  of  household 
size  and  composition,  age,  education, 
ethnicity,  marital  status  and  various 
other  characteristics  at  the  U.S.  leveL 


The  Bureau  of  L,abor  Statistics  (BLS) 
sponsors  and  will  request  separate 
clearance  for  the  labor  force  portion  of 
the  CPS.  BLS  uses  this  data  in  their 
monthly  calculations  of  employment 
and  unemployment.  This  request  is  for 
clearance  of  tiesic  demographic  items 
such  as  age,  marital  status,  sex.  Armed 
Forces  status,  education,  race,  origin, 
family  income,  and  country  of  birth. 
These  basic  demographic  questions  are 
asked  of  hotusfaold  members  in  the  first 
interview  and  are  updated  during 
remaining  interviews.  The  demographic 
items  provide  the  basic  demographic 
descriptions  for  the  survey  population. 

Affected  PuUic:  Indiviauals  or 
households. 

Frequency:  MoBtfaly. 

Respondent's  Obligation:  Voluntary. 

OAffl  ZJesJt  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collectim  propoaal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  IXK  Fonns  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5312, 14th  and 
(Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Cofiisy,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  July  30, 1996. 


Acting  Departmental  Fonns  Clearonce 

Officer.  Office  of  Management  and 

Organization, 

Unt  Doc  96-19872  Filed  8-S-96: 8:45  am) 
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The  Department  of  Commerce  (DOC) 
haa  submitted  to  the  Office  Management 
and  Budget  (OMB)  for  cleeranoe  the 
ibUowing  proposal  for  collection  of 
infonnaUon  under  the  proviaiana  of  the 
paperwork  Reduction  Act  (44  U.&C 
chapter  35). 

Agency:  Bureau  of  the  Census, 

Titie:  Current  Population  Survey — 
November  1996  Voting  and  Registration 
Supplement. 

Legal  Authority:  13  U.S.C.  182. 

Form  Numberts):  None. 

Agency  Approval  Number:  0607- 
0466. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Burden:  1.200  hours. 
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Number  of  Respondents:  48,000. 

Avg  Hours  Per  Response:  1.5  minutes. 

Needs  and  Uses:  The  November 
Voting  and  Registration  Supplement  to 
the  Current  Population  Survey  (CPS)  is 
conducted  once  every  two  yean.  Data 
are  collected  on  voter  and  nonvoter 
behavior  and  correlated  witii 
demographic  characteristics.  We  will 
collect  this  data  as  part  of  the  November 
1096  CPS  through  a  series  of  questions 
which  will  be  part  of  the  automated  CPS 
instrument.  The  supplement  yields 
statistics  on  voter  and  nonvoter 
characteristics  and  current  voter  trends 
which  are  useful  for  election  officials 
who  formulate  policies  relating  to  the 
voting  and  registration  process.  These 
data  enable  policymakers  to  keep  up-to- 
date  with  issues  such  as  changes  in 
voter  participation  based  on  such 
characteristics  as  age,  sex,  race, 
ethnicity,  and  educational  attaixunent 
Data  are  used  by  colleges,  political  party 
committees,  research  groups,  and  other 
private  organizations.  The  November 
1906  collection  will  include  the  same 
questions  asked  previously  and  will 
include  two  additional  items  on  motor- 
voter  registration. 

Affected  Public:  Individuals  or 
housefaolds. 

Frequency:  Biermielly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Jerry  C>>fhy,  (202) 
395-7314. 

Otpiee  of  the  above  infbnnatioo 
collection  propoeal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeiar, 
Acting  DOC  Fonns  Clearance  Officer 
(202)  482-3272,  Department  of 
Commerce,  Room  5312, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Bmlding,  Washington.  DC  20503 

Dated:  July  30, 1M6. 
Uada  BaialiMiar, 

Acting  Department  Forms  Oearance  Of/leer, 
Office  of  Management  and  Organixation. 
IFR  Doc.  96-19873  FUml  i-i-m;  8:45  ^1 


IntccTifltlonal  Tfsda  Atliiiliiisbauuii 
IA-688-703] 

Cwteln  Intanw^'ComliuMioni  kKkiMrtal 
FofUm  Tnieka  From  Japan; 

fi     It     I  fi    ,    Ml    -  *  a     ii  ii  I    , 

rfsinnifiafy  naauna  or  ArmaunipwiQ 
Duty  AtlmMaiFattva  Ravlaw 

AQBtCY:  Import  Administration, 

International  Trade  Adnunistration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  requests  from 
interested  perties,  the  Department  of 
Cimmeice  (the  Department)  is 
conducting  an  administrative  raview  of 
the  antidumping  duty  order  on  certain 
internal-combustion,  industrial  forklift 
trucks  from  Japan.  The  review  covera 
three  manufacturers/exportere  of  the 
subject  merchandise  to  the  United 
States  during  the  period  June  1, 1993 
through  May  31,  1994. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  foreign 
market  value  (FMV).  If  tiiese 
preliminary  results  are  adopted  in  our 
final  results  of  the  administrative 
review,  we  will  instruct  U.S.  Customs  to 
assess  antidumping  duties  equal  to  the 
difference  between  the  Uniteid  States 
price  (USP)  and  FMV. 

We  invite  interested  perties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  conunents  in  these 
proceedings  are  requested  to  submit 
with  each  argument  (1)  a  statement  of 
the  issue  and  (2)  a  brief  summary  of  the 
argument. 

BTSCrme  date:  August  6,  1996. 
FOR  FURTHER  INFOfWATION  CONTACT: 
Davina  Hashmi  or  Thomas  Barlow  of 
Import  Administration,  International 
Trade  Administration,  U.S.  Depertment 
of  Ckimraerce,  Washington,  D.C  20230; 
telephone  (202)  482-4733. 
tmillMlill  III!  mformatkm:  Unless 
otlmwise  indicated,  all  cilatioos  to  the 
statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1904. 


On  June  7, 1908,  the  Department 
pubUohed  in  the  Foderal  Ragialar  (S3 
FR  20882)  the  antidumping  duty  order 
on  certain  intanial-conmustion, 
industrial  forklifts  from  Japan.  On  June 
7, 1994,  the  Department  published  a 
notice  of  "Opportunity  to  Request  an 
Admiaistrative  Review"  (59  FR  29411). 
Pstitioiiers  requested  that  we  conduct  a 
review  of  three  respondents,  Nissan 
Motor  Compwiy  (Nissan).  Toyota  Motor 


Corporation  (TMC),  and  Toyo  Umpanki 
Company,  Ltd  (TCM).  On  July  15, 1994, 
we  initiated  an  administrative  review  of 
this  order  for  the  period  June  1, 1993, 
through  May  31, 1994  (59  FR  36160). 
The  Depertment  is  now  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  Rertow 

The  products  covered  by  this  review 
are  certain  internal-combustion, 
industrial  forklift  trucks,  with  lifting 
capacity  of  2,000  to  15,000  pounds.  The 
products  covered  by  this  review  are 
further  described  as  follows:  Assembled, 
not  assembled,  and  less  than  complete, 
finished  and  not  finished,  operator- 
riding  forklift  trucks  powered  by 
gasoline,  propane,  or  diesal  foel 
internal-combustion  engines  of  off-tbe- 
highway  types  used  in  uctories, 
warehouses,  or  transportation  terminals 
for  short-distance  transport,  towing  or 
handling  of  articles.  Less  than  complete 
forklift  trucks  are  defined  as  imports 
which  include  a  frame,  by  itself  or  a 
frame  assembled  «vith  one  or  more 
component  parts.  Component  parts  of 
the  subject  forklift  trucks  whico  are  not 
assembled  with  a  frame  are  not  covered 
by  this  order.  This  merchandise  is 
currenUy  classifiable  under  the 
Harmonized  System  (HTS)  item 
numbers  8427.20.00,  8427.90.00,  and 
8431.20.00.  The  HTS  item  numbera  ere 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

SiKh  or  Siwlar  Coapariaoaa 

In  this  administrative  review, 
respondents  made  no  sales  of  identical 
merchandise  in  the  home  and  U.S. 
market.  Therefore,  for  all  respondent 
companies,  pursuant  to  section  771(16) 
of  the  Act,  we  estobUshed  categories  of 
"sudi  or  similar"  merchandise  on  the 
liaais  of  load  (lifting)  capacity  of  the 
forklift.  Within  these  categories,  we 
based  our  product  comparisons  on  six 
primary  characteristics,  to  which  we 
assigned  "points"  indicating  their 
relative  importance.  These 
characteristics  and  their  point  totals  are 
as  follows:  tire  type,  6  points:  upright 
style,  5  paints;  engiae  type,  4  points; 
tianaanission  type,  3  points;  maximum 
forklift  height,  2  points:  engine  size,  1 
point.  If  no  matches  were  found  at  the 
.  21-point  level  at  the  exact  or  same  load 
capacity,  then  matches  of  forkhft  trudLs 
were  found  with  tire  type  taking 
preCwence.  For  a  more  detailed 
description  of  the  product  matching 
criteria,  see  Section  VB  of  the 
Depaftnent's  Questionnaire,  June  16, 
1995,  Product  Comparisoos 
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(Concordance)  And  Adjustments  For 
Differences  In  Merchandise. 

United  Slates  Price  (DSP) 

For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  Slates,  we  based  the 
United  States  price  on  purchase  price, 
in  accordance  with  section  772(b)  of  the 
Act. 

Where  the  sale  to  the  first  unrelated 
purchaser  took  place  after  importatim 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  77Z(c) 
of  the  Act.  The  calculation  of  United 
States  price  for  each  respondent  is 
detailed  below. 

Sissan:  The  Information  submitted  by 
Nissan  in  this  review,  as  well  as  our 
consultations  with  the  Customs  Service, 
indicates  that  Nissan  made  no  sales  of 
subject  merchandise  during  the  period 
of  review. 

TMC:  We  calculated  purchase  price 
and  ESP  based  on  packed  and  delivered, 
f.oJ>.,  and  c&f  prices  to  unrelated 
customers  in  the  United  States. 
Pursuant  to  section  772(dH2)  of  the  Act. 
we  made  deductions  from  purchase 
price  and  ESP.  where  appropriate,  for 
foreign  inland  beight,  export  brokerage, 
U.S.  brokerage  and  handling,  ocean 
freight,  marine  insurance,  and  U.S. 
inland  height.  We  also  made  deductions 
for  discounts.  For  sales  made  to 
unrelated  customers  which  were 
financed  through  Toyota's  credit 
corporation,  we  added  Interest  revenue 
earned  to  USP.  For  ESP  sales,  we  made 
further  deductions  bom  USP  under 
section  772(e)  (1)  and  (2)  of  the  Act  for 
credit  expanses,  commissions, 
warranties,  direct  advertising,  and 
indirect  selling  expenses  (which  include 
inventory  carrying  costs,  advertising, 
product  liability  expenses,  and  selling 
expenses).  For  ESP  transactions 
involving  hirther  manu&cturing  (e.g.. 
swapping  forks  and  masts,  and 
installation  of  certain  accessories  by  a 
U.S.  related  entity  of  TMC)  prior  to  sale 
in  the  United  Slates,  we  deducted  all 
value  added  in  the  United  States, 
pursuant  to  section  772(e)(3)  of  the  Act. 
Also,  besed  on  a  deeiaion  by  the  Court 
of  Appeals  for  the  Federal  Qrcuit 
IFedemI  Mogul  v.  United  States,  CAfX: 
No.  94-1097),  the  Department  returned 
to  the  methodology  of  adding  the 
absolute  amount  of  consumption  taxes 
collected  in  the  home  market  to  both 
U.S.  price  and  home  market  price. 
Pursuant  to  this  court  decision  and  in 
accordance  with  section  772(d)(1)(C)  of 
the  Act,  we  calculated  this  amount  by 
multiplying  the  tax  rate  in  the  home 
market  by  home  market  price  net  of 
discounts  and  rebates. 


We  did  not  incorporate  operating 
leases  into  our  calculations  of  U.S. 
Price.  In  accordance  with  19  C3?R 
3S3.2(t),  we  accounted  for  capital  leases 
in  our  preliminary  margin  calculations. 

TCM'The  information  submitted  by 
TCM  in  this  review,  as  well  as  our 
consultations  with  the  Customs  Service, 
indicates  that  TCM  made  no  sales  of 
subject  merchandise  during  the  period 
of  review. 

ForaigB  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  (FMV)  on  the  basis  of  home 
market  sales  and,  where  appropriate, 
constructed  value.  The  calculation  of 
FMV  for  Toyota  is  detailed  below. 

Petitioners  alleged  that  Toyota  sold 
forklifl  trucks  in  )apan  at  prices  below 
the  cost  of  producing  the  merchandise. 
Based  on  our  analysis  of  the  sales- 
below-cost-of-production  (COP) 
allegation  filed  by  petitioners,  and  in 
accordance  with  section  773(b)  of  the 
Act,  we  determined  that  there  were 
reasonable  grounds  to  believe  or  suspect 
that  such  sales  were  being  made.  We 
therafoce  initiated  a  OOP  investigation. 

In  accordance  vidth  19  CFR  353.Sl(c), 
we  calculated  the  COP  based  on  the  sum 
of  the  costs  of  materials  and  febrication 
employed  in  producing  such  or  similar 
merchandise  plus  aelling,  general  and 
administrative  expenses,  and  all  costs 
and  expenses  incidental  to  placing  such 
or  similar  merchandise  in  condition, 
packed,  and  ready  for  shipment.  In  our 
COP  analysis,  we  used  the  home  market 
sales  and  COP  information  provided  by 
TMC  in  its  questionnaire  and 
supplemental  questionnaire  responsos. 

We  performed  a  model-specinc  COP 
test  in  which  we  examined  whether 
each  home  market  sale  was  priced 
below  the  merchandise's  COP.  For  each 
model,  we  compared  the  COP  to  the 
reported  home  market  unit  price,  net  of 
price  adjustments  and  movement 
expenses.  In  accordance  with  section 
772  (b)  of  the  Act.  we  also  examined 
whether  the  home  market  sales  of  each 
model  were  made  at  prices  below  their 
CCM'  in  substantial  quantities  over  an 
extended  period  of  time.  Toyota  did  not 
submit  evidence  that  such  sales  were 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade.  Therefore,  we  assumed  that  prices 
would  not  recover  the  costs  in  the 
normal  course  of  trade. 

For  each  model  where  less  than  10 
percent,  by  quantity,  of  the  home  market 
sales  during  the  period  of  review  (POR) 
were  made  at  prices  below  the  COP,  we 
included  all  sales  of  that  model  in  the 
computation  of  FMV.  For  each  model 


where  10  percent  or  more,  but  luit  more 
than  90  percent,  of  the  home  market 
sales  during  the  POR  were  priced  below 
the  merchandise's  COP,  we  excluded 
from  the  calculation  of  FMV  those  home 
market  sales  which  were  priced  below 
the  merchandise's  COP,  provided  that 
these  below-cost  sales  were  made  over 
an  extended  period  of  lime.  For  each 
model  where  more  than  90  percent  of 
the  home  market  sales  during  the  POR 
were  priced  below  the  COP  and  over  an 
extended  period  of  time,  we  disregarded 
all  sales  of  the  model  bom  our 
calculation  of  FMV  and  used  the 
constructed  value  (CV)  of  those  models 
as  described  below.  See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  a].;  Preliminary  Results  of 
Antidumping  Duty  Administmtive 
Reviews,  Partial  Termination  of 
Administmtive  Reviews,  and  Notice  of 
Intent  To  Revoke  Orders  (in  Part)  59  FR 
9463  (February  28, 1994). 

In  order  to  determine  whether  below- 
cost  sales  had  been  made  over  an 
extended  period  of  time,  we  coiiapared 
the  number  of  months  in  which  each 
product  was  sold  below  cost  to  the 
number  of  months  during  the  POR  in 
which  each  model  was  sold.  If  a  product 
was  sold  in  fewer  than  three  months 
during  the  review  period,  we  did  not 
exclude  the  below-cost  sales  unless 
there  were  below-cost  sales  in  each 
month  of  sale.  If  a  product  was  sold  in 
three  or  more  months,  we  did  not 
exclude  the  below-coet  sales  unless 
there  were  below-cost  sales  in  at  least 
three  months  during  the  POR 

For  those  models  that  had  sufficient 
above-cost  sales,  we  calculated  FMV 
based  on  delivered  prices  and  f.o.b. 
prices  to  uiuelated  and  related 
customers  in  the  home  market.  Where 
appropriate,  and  in  accordance  with 
section  773(a)(4XB)  of  the  Act,  we  made 
deductiotu  bom  the  home  market  price 
for  inland  beight,  inland  insurance,  and 
rebates.  Since  no  packing  costs  were 
claimed  on  the  home  market  sales,  we 
added  U.S.  packing  to  the  home  market 
price. 

In  aocordanoa  with  section  

773(a)(4)(B)  of  the  Act  and  19  CFR 
353.56.  for  comparisons  involving  ESP 
and  purchase  price  sales  transactions, 
we  made  deductiona  bom  the  home 
market  price,  where  appropriate,  for 
credit  expenses,  warranties,  and 
advertising.  We  made  an  adjustment  to 
FMV  for  indirect  selling  experues 
(which  included  incentive  program 
expenses,  inventory  carrying  costs, 
product  liability  expenses,  and  other 
indirect  expenses)  in  the  home  market 
to  offset  indirect  selling  expenses  on 
ESP  sales  in  the  United  States.  We 


Fedaral  Kegiiter  /  VoL  61,  No.  152  /  Tuesday,  August  6,  1996  /  Notices 


4ons 


limited  the  indirect  expense  deduction 
on  home  market  sales  by  the  amount  of 
the  indirect  selling  expenses  incurred  in 
the  United  States  in  accordance  with  19 
CFR  3S3.S6(b)(2).  Pursuant  to  section 
773(a)(4)(C)  of  Ihe  Act  and  19  CTR 
353.57,  we  made  further  adjustments  to 
the  home  market  price  to  account  for 
differences  in  the  physical 
characteristics  of  the  merchandiae. 

We  used  CV  as  FMV  for  those  U.S. 
sales  for  which  there  were  no 
contemporaneous  sales  of  the 
comparison  home  market  model  or 
insufficient  sales  at  or  above  the  COP. 
We  calculated  CV,  in  accordance  with 
section  773  (e)  of  the  Act,  as  the  sum  of 
the  cost  of  manufacture  (COM)  of  the 
product  sold  in  the  United  Slates,  home 
market  selling,  general  and 
administrative  (SG&A)  expenses,  home 
market  profit  and  U.S.  packing. 
Pursuant  to  19  CFR  353.51,  the  COM  of 
the  product  sold  in  the  United  Slate*  is 
Ihe  sum  of  direct  material,  direct  labor, 
and  variable  and  fixed  factory  overtiead 
expenses.  For  home  market  SC^AA 
expenses,  and  in  accordance  with 
section  773(e)(l)(BXi)  of  the  Ad,  we 
used  the  larger  of  die  actual  SGftA 
expenses  reported  by  Toyota  or  10 
percent  of  the  COM,  the  statutory 
minimum  for  general  expenses.  For 
home  market  profit,  and  in  accordance 
with  section  773(e)(l)(BHii)  of  the  Act, 
we  used  the  larger  of  the  actual  profit 
reported  by  the  respondents  or  the 
statutory  minimum  of  eight  percent  of 
the  siun  of  CX>M  and  general  expenses. 
We  deducted  home  market  direct  aelling 
expenses  and  added  U.S.  direct  selling 
stoCV. 


lefKaview 

As  a  result  of  our  comparison  of 
United  States  prios  to  foreign  mari:et 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
pniod  June  1, 1983  through  May  31, 
1094: 


'"Sir- 

Toyvia  Motor  Coiporalion  ._„,... 
Ninsan 

43.41 
.    '7.36 

Toyo  UmpeiM.  LU.  

'4.48 

'No  atilpinenla  or  sales  subtscl  to  this  re- 
view. Rale  is  Irani  lite  last  relevam  sagmsnl  of 
ttie  pnceedkig  In  »Mch  Itie  Ann  had  shlp- 
manlB/telBs. 

Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of  pubUcation 
of  this  notice.  A  hearing,  if  requested, 
will  be  held  44  days  bom  the  date  of 
publication  of  the  preliminary  results  at 


the  main  Commerce  Department 
building. 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rstnittal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
Parties  who  submit  case  briefs  or 
rebuttal  briefa  in  this  proceeding  are 
requested  to  submit  with  each  argument 

(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 

The  Department  will  subaequenUy 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  brieb  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  the  inability  to  link 
sales  with  specific  entries  prevents 
calculation  of  duties  on  an  entry-by- 
entry  basis,  we  have  calculated  an 
importer-specific  ad  valorem  duty 
assessment  rate  for  the  merchandise 
based  on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  made  during  the  POR  to 
the  total  customs  value  of  the  sales  used 
to  calculate  those  duties.  This  rale  will 
be  assessed  uniformly  on  all  entries  of 
that  particular  importer  made  during  the 
POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  foreign  market  value 
and  United  States  price,  by  the  total 
United  States  price  value  of  the  sales 
compared,  ana  adjusting  the  result  by 
the  average  difiisrence  between  Unit»d 
States  price  and  customs  value  for  all 
merchandise  examined  during  the  POR.) 
The  Department  will  issue  appropriate 
appraisement  instructions  directiy  to 
toe  Customs  Service  upon  completion  of 
this  review. 

Furthermore,  the  following  deposit 
requirements  «riU  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  certain  internal-combustion, 
industrial  forklift  trucks  bom  Japan 
entered,  or  withdrawn  bom  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  the  cash 
deposit  rate  for  TMC  will  be  the  rate 
established  in  the  final  results  of  this 
administrative  review,  unless  these  final 
results  are  preceded  by  the  final  results 
in  the  1994/1995  administrative  review; 

(2)  for  previously  reviewed  companies 
not  listed  above,  the  cash  deposit  rate 
will  continue  to  be  the  company- 


specific  rale  published  for  the  most 
recent  period:  (3)  if  the  exporter  is  not 
a  firm  covered  in  tlus  review,  or  a  prior 
review,  or  the  origiAl  LTFV 
investigation,  but  tlA  manufacturer  ia, 
the  cash  deposit  rate  will  be  the  rata 
esUblished  for  the  most  recent  period 
for  the  menufacturer  of  the 
merchandise:  and  (4)  the  cash  deposit 
rate  for  any  foture  entries  from  all  other 
manufacturere  or  exporters  who  are  not 
covered  in  this  review,  or  a  prior 
administrative  review,  and  who  are 
unrelated  to  the  reviewed  firm  or  any 
previously  reviewed  firm  will  be  39.45 
peroant ,  the  "all  others"  rate 
established  in  the  amended  final  notice 
of  the  investigation  by  Ihe  Department 
(S3  FR  20882,  June  7,  1988). 

This  notice  serves  as  a  preliminary 
reminder  to  importere  of  their 
reqmasibiUty  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbuisement  of  anUdtunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  raquirement 
could  reault  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  asoessment  of  double 
antidumping  duties. 

This  administrative  review  and  Ibis 
notice  are  in  accordance  with  section 
751(a)(1)  of  die  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22(c)(S). 

Dated:  )uly  29.  1998. 
■okart  &  LaKasH, 
Acting  Aaistant  Secretary  for  Import 
Administration. 
(FR  Doc  96-20000  FUad  8-5-M:  8:45  ami 


LaffQa  Powar  TianaComiaffa  FroM  Naty* 
FTeMfenary  neaunsOT  AnaiwmfMi^ 

outf  AQ^Mni^^^^MR^a  ^^MM^av  ai 

lo  naWHa  Amaunajan  raaiaiB  m 


':  import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACIKM:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Intent  to  Revoke 
Antidumping  Finding  in  Part. 

W— I>HT:  In  response  to  requests  by  the 
petitioner,  ABB  Power  T&D  Co..  Inc. 
(ABB),  and  by  Tamini  Costruzioni 
Elettromeccaniche  (Tamini).  a 
manufacturer/exporter  of  transformers, 
the  Department  of  Commerce  (the 
Departjnenl)  is  conducting  an 
administrative  review  of  the 
antidumping  finding  on  large  power 
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transformers  from  Italy.  The  review 
covers  exports  of  subject  merchandise 
by  Tamini  to  the  United  Slates  during 
the  period  from  June  1, 19B4,  through 
May  31.  1995. 

We  have  preliminarily  determined 
that  Tamini  did  not  make  sales  at  prices 
below  normal  value  (^^V)  during  the 
period  of  review  (POR).  If  these 
preliminary  results  are  adopted  in  our 
Hnal  results  of  administrative  review, 
we  intend  to  revoke  the  antidumping 
duty  order  with  respect  to  Tamini  based 
on  three  years  of  sales  at  not  less  than 
normal  value.  See  Intent  to  Revoke, 
infra.  Interested  parties  are  invited  to 
comment  on  these  preliminary  lesults. 
Parties  who  submit  comments  in  this 
proceeding  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  August  6, 1996. 
FOR  FURTHER  INFOnMATK]N  OONrACT: 
Andrea  Chu  or  Kris  Campbell,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C  20230: 
telephone:  (202)  482-4733. 

SUPFLBBirARY  INFORMATION: 

The  Applicable  S4alute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA). 

BackgnNuui 

On  June  6, 1995,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (60  FR 
29821)  of  the  antidumping  finding  on 
large  power  transformers  from  Italy  (37 
FR  11772,  June  14,  1972).  ABB  and 
Tamini  both  requested  administrative 
reviews  on  June  30, 1995.  We  published 
a  notice  of  initiation  of  the  review  on 
July  14, 1995  (60  FR  36260),  covering 
the  period  June  1. 1994,  through  May 
31, 1995.  The  Department  is  conducting 
this  review  in  accordance  with  section 
751  of  the  Act 

Scope  of  the  Keview 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformers 
(LFTs);  that  is,  all  types  of  transformers 
rated  10,000  kVA  (kilovolt-amperes)  or 
above,  by  whatever  name  designated, 
used  in  the  generation,  transmission, 
distribution,  and  utilization  of  electric 
power.  The  term  "transformers" 
includes,  but  is  not  limited  to,  shunt 
reactors,  autotransformers,  rectifier 
transformers,  and  power  rectifier 


transformers.  Not  included  are 
combination  units,  commonly  known  as 
rectiformers,  if  the  entire  integrated 
assembly  is  imported  in  the  same 
shipment  and  entered  on  the  same  entry 
and  the  assembly  has  been  ordered  and 
invoiced  as  a  unit,  without  a  separate 
price  for  the  transformer  portion  of  the 
assembly.  This  merchandise  is  currently 
classiHable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbera 
8504.22.00,  8504.23.00,  8504.34.33, 
8504.40.00,  and  8504.50.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  shipments  of 
transformers  by  Tamini  during  the 
period  June  1, 1994,  through  May  31, 
1995. 

Verification 

In  aocordance  with  section  782(i)  of 
the  Act,  we  conducted  a  verification  of 
the  information  Tamini  submitted 
during  the  review  at  Tamini's 
headquarters  in  Melegnano,  Italy,  tram 
May  20-24, 1906. 

United  Statat  Price 

We  reviewed  three  U.S.  sales  that 
entered  into  the  United  States  during 
the  POR.  In  calculating  U.S.  prices,  the 
Department  used  export  price  (EP),  as 
defined  in  section  772(a)  of  the  Act, 
because  the  subject  merchandise  was 
sold  by  the  producer  or  exporter  outside 
the  United  States  to  unaffiliated  U.S. 
purchasers  prior  to  the  date  of 
importation.  We  calculated  EP  based  on 
the  packed  price  to  the  U.S.  customer. 
We  made  adjustments  to  EP  for 
transportation  expenses  and  duty 
drawbadc 

NonnelValae 

Although  the  home  market  is  viable, 
based  on  a  review  of  product 
specifications,  we  have  preliminarily 
determined  that  the  LPTs  sold  in  the 
home  market  during  the  period  of 
review  are  not  appropriate  matches  to 
the  LPTs  involved  in  the  throe  U.S. 
sales.  See  Memorandum  from  Andrea 
M.  Chu  to  File:  Preliminary  Analysis 
Memo  for  Tamini  Costruzioni 
ElettTomeccanicbe,  1994-95 
Administiative  Review  (July  27, 1996). 
Therefore,  pursuant  to  section  773(aK4) 
of  the  Act,  we  calculated  NV  based  on 
the  constructed  value  of  the  model  sold 
in  the  United  States. 

In  accordance  with  section  773(e)  of 
the  Act,  the  constructed  value  includes 
the  costs  of  (1)  materials  and  fabrication, 
(2)  selling,  general,  and  administrative 
(SG&A)  expenses,  (3)  profit,  and  (4) 
packing  for  shipment  to  the  United 


States.  Where  possible,  we  use  an 
Smounl  based  on  sates  of  the  foreign 
like  product,  in  the  ordinary  course  of 
trade,  for  consumption  in  the  boms 
market.  See  section  773(e)(2)(A)  of  the 
Act.  If  such  information  is  not  available, 
we  calculate  profit  using  one  of  three 
non-hieraichical  alternatives.  The  third 
alternative  is  any  other  reasonable 
method,  capped  by  the  amount 
normally  realized  on  sales  in  the  foreign 
country  of  the  general  category  of 
products.  See  section  773(eK2HB)(iii)  of 
the  Act.  The  Statement  of 
Administrative  Action  states  that,  if  the 
Department  does  not  have  the  data  to 
determine  this  profit  cap,  it  may  apply 
alternative  three  on  the  basis  of  "the 
facts  available." 

Tamini  stated  in  its  questionnaiis 
response  tliat  it  was  unable  to  provide 
a  profit  rale  attributable  to  sales  made 
lor  consumption  in  Italy  because  it  does 
not  maintain  records  of  the  profitability 
of  IPTs  by  market  At  verification,  we 
confirmed  that  Tamini  does  not 
maintain  market-,  product-,  or  sale- 
specific  profit  information.  We  also 
calculated  estimated  profits  on  selected 
home  market  sales,  all  of  which  were 
less  tiian  Tamini's  worldwide  profit 
rate.  See  Memorandum  from  Andrea  M. 
Chu  to  File:  Cost  Verification  Report  of 
Tamini  Costruzioni  Elettromeccaniche, 
J994-95  Administrative  Review.  As  a 
result  of  our  analysis  of  the  information 
submitted  by  Tamini,  as  well  as  our 
findings  at  verification,  we  have 
preliminarily  determined  that  the  use  of 
Tamini's  worldwide  profit  rate  for 
transformer  sales,  as  derived  from  its 
1994  financial  statements,  is  a 
reasonable  method  for  calculating 
profits  given  the  facta  available  in  this 
case.  Although  we  do  not  have  the  data 
to  determine  the  profit  cap  regarding 
profits  normally  realized  by  LPT 
producere  in  Italy,  we  have 
preliminarily  determined  that  the  use  of 
this  rate  is  a  reasonable  method  of 
calculating  profit,  within  the  meaning  of 
section  773(e)(2)(B)(iii),  based  on  the 
facts  available.  See  section  776(a)  of  the 
Act. 

In  accordance  with  sections 
773(a)(6)(C)  and  773(a)(8)  of  the  Act,  we 
made  circumstance-of-sale  adjustments 
for  difCsrences  in  oedit  expenses,  direct 
bank  charges,  warranty  expenses, 
technical  service  expenses,  and 
commissions.  Since  commissions  were 
granted  only  in  the  home  market,  we 
offset  the  commission  adjustment  by 
adding  U.S.  indirect  selling  expenses  to 
the  constructed  value  in  accordance 
with  section  353.56  of  our  regulations. 
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Intent  To  Revoke 

Tamini  requested,  j)ur8uanl  to  19 
C.F.R.  353.25(b),  revocation  of  the  order 
with  respect  to  its  sales  of  the 
merchandise  in  question  and  submitted 
the  certification  required  by  19  C.F.R. 
353.25(b)(1).  Tamini  was  not  required  to 
provide  the  certification  required  by  19 
C.F.R.  353.25(b)(2)  (a  statement  in 
writing  agreeing  to  its  immediate 
reinstatement  in  the  order  if  the 
Department  concludes,  subsequent  to 
revocation,  that  the  respondent  sold 
merchandise  at  less  than  normal  value) 
because  the  Department  has  not 
previously  determined  that  Tamini  sold 
subject  merchandise  in  the  United 
States  at  less  than  NV.  Based  on  the 
preliminary  results  in  this  review  and 
the  two  preceding  reviews  [see  Large 
Power  Transformers  from  Italy:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  59  FR  48851 
(September  23, 1994),  and  Large  Power 
Transformers  from  Italy:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  37443  (July  18, 1996), 
Tamini  has  demonstrated  three 
consecutive  years  of  sales  at  not  less 
thanNV. 

Given  the  results  of  the  two  preceding 
reviews,  if  the  final  results  of  this 
review  demonstrate  that  Tamini  sold  the 
merchandise  at  not  less  than  NV,  and  if 
we  determine  that  it  is  not  likely  that 
Tamini  will  sell  the  subject 
merchandise  at  less  than  NV  in  the 
fiiture,  we  intend  to  revoke  the  order 
with  respect  to  merchandise  produced 
and  exported  by  Tamini. 

Preliminary  Resnlte  of  Review 

As  a  result  of  our  comparison  of  USP 
to  NV,  we  preliminarily  determine  that 
a  weighted-average  margin  of  zero 
percent  exists  for  sales  of  LPTs  made  to 
the  United  States  by  Tamini  during  the 
period  June  1, 1994,  through  May  31, 
1995. 

Parties  to  this  proceeding  may  request 
disclosure  witliin  5  days  of  publication 
of  this  notice  and  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  Case  briefs 
and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  tnay  be  filed  not  later 
than  37  days  after  the  date  of 
publication  of  this  notice.  Parties  who 
submit  comments  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 


brief  summary  of  the  argument.  Service 
of  all  briefs  and  written  comments  must 
be  in  accordance  with  19  C.F.R. 
353. 38(e).  The  Department  will  publish 
the  final  results  of  the  administrative 
review,  including  the  results  of  its 
analysis  of  any  such  comments  or 
hearing,  within  180  days  of  publication 
of  these  preliminary  results  of  review. 

The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  Furthermore, 
the  following  deposit  requirements  will 
he  effective  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  for 
Tamini,  if  we  revoke  the  order  with 
respect  to  its  merchandise,  suspension 
of  liquidation  and  cash  deposits  will  no 
longer  be  required:  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair- value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  tiie 
merchandise;  (4)  the  cash  deposit  rate 
for  all  other  manufacturers  or  exportera 
will  be  92.47  percent,  which  is  the  "new 
shipper"  rate  established  in  the  first 
final  results  of  review  of  this  finding. 
See  Large  Power  Transformers  from 
Italy:  Notice  of  Final  Results  of 
Administiative  Review,  49  FR  31313 
(August  6. 1984).  For  a  further 
explanation  of  our  policy  concerning 
the  all  other  deposit  rate  in  this  case,  see 
Large  Power  Transformers  from  Italy: 
Notice  of  Final  Results  of 
Administrative  Review,  59  FH  48851 
(September  23. 1994).  These  deposit 
requirements,  when  imposed,  shall 
remain  in  efiect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  C.F.R. 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
C.F.R.  353.22{cMS). 

Dated:  |uly  26, 1996. 
Robett  S.  LaRussa, 
Acting  Assistant  Secretory  for  Import 
Administnltion.  ^ 
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Initiation  of  AnUdumping  Duty 
InvaetiQatlon:  PersuKalsa  From  tlia 
People's  Reputillc  of  Clilna 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commert». 
EFFECTIVE  DATE:  August  6.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra,  Irene  Darzenta,  or 
Howard  Smith  at  (202)  482-3965.  482- 
6320,  and  482-5193  respectively. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Initiatiaa  of  Inveatigalion 

The  Applicable  Statute 

Unless  otherwise  indicated,  sU 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA"). 

The  Petition 

On  July  11, 1996,  the  Department  of 
Commerce  ("the  Department")  received 
a  petition  Bled  in  proper  form  by  FMC 
Corporation  ("I'MC"  or  "petitioner"). 
On  July  22  and  25, 1996.  the  petitioner 
submitted  a  supplement  to  the  petition 
in  response  to  the  Department's  request 
for  additional  information.  The 
supplement  contained  updated  normal 
values  and  revised  margin  calculations. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioner  alleges  that 
imports  of  peraulfiates  Irom  the  People's 
Republic  of  China  ("PRC")  are  being,  or 
are  likely  to  be,  sold  in  the  United  Stales 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  and 
that  such  imports  are  materially 
injuring,  or  threatening  material  injury 
to,  the  U.S.  industry. 

Because  the  petitioner  is  an  interested 
party,  as  defined  under  section 
77119)(C)  of  the  Act,  it  has  standing  to 
file  the  petition. 
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Datamiiutlaa  of  Indusliy  Suppart  Cgr 
thePatilicM 

Section  732(c)(4KA)  of  Uie  Act 
requires  the  Department  to  determine, 
prior  to  the  initiation  of  an 
investigation,  that  a  minimum 
percentage  of  the  domestic  industry 
supports  an  antidumping  petition.  A 
petition  meets  these  minimum 
requiiemenls  if  the  domestic  producers 
or  workers  who  support  the  petition 
account  for  (Ij  at  least  ZS  percent  of  the 
total  production  of  the  domestic  like 
product:  and  (Z)  more  than  SO  percent 
of  the  production  of  the  domestic  like 
product  produced  by  that  portion  of  the 
industry  expressing  suppcit  far,  or 
opposition  to,  the  petidon. 

The  petitioner  is  the  only  known  U.S. 
producer  of  persuliiates.  Accordingly, 
the  Department  determines  that  tiaa 
petition  is  supported  by  the  domestic 
industry. 

Soo|M  of  breeligatiaa 

The  products  covered  by  this  psdtiao 
are  pffrt^ilftitei,  including  ammonium, 
potassium,  and  sodium  persulhtes.  The 
chemical  formulae  for  these  persulfates 
are,  respectively,  (NRikS^Oa.  K2S70«, 
and  Na^SiOs.  Ammonium  and 
potassium  persulfates  are  currently 
classified  under  subheeding  2833.40.60 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  VHTSUS").  Sodium 
persulbte  is  classified  under  HTSUS 
subheading  2833.40.20.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Expoit  Price 

The  petitioner  based  export  prices  for 
ammonium,  potassium,  and  sodium 
persulbtes  on  price  quotes  obtained 
from  U.S.  importers.  Petitioner  reduced 
these  prices  to  account  for  estimated 
importer  mark-ups,  and  for  U.S.  duties 
ana  customs  fees,  ocean  height, 
insurance,  foreign  inland  b^ght  and 
foreign  handling  fees. 

NotaalValae 

In  previous  investigations,  the 
Department  has  determined  that  the 
PRC  is  a  nonmarket  economy  ("NME") 
country  within  the  meaning  of  section 
771(18)  of  the  Act.  See,  e.g..  Final 
Detennination  of  Sales  at  Less  Than 
Fair  Value:  Manganese  Metal  from  the 
People's  Republic  of  China  (80  FR 
5604S,  56047  (November  6, 199S)).  In 
accordance  with  section  771(18)(C),  the 
pieeumption  of  NME  status  for  the  PRC 
shall  continue  for  purposes  of  the 
initiation  of  this  investigation.  In  the 
course  of  this  investigation,  all  parties 
will  have  the  opportunity  to  provide 


relevant  information  related  to  the  NME 
status  of  the  PRC  and  the  assignment  of 
separate  rates  to  individual  exporters. 
(See,  e.g..  Final  Detennination  of  Sales 
at  Less  Than  Fair  Value:  Silicon  Carbide 
from  the  PRC  (59  FR  22S85  (May  2, 
1994))). 

In  antidumping  investigations  In 
which  the  comparison  market  is  not  a 
market  economy,  section  773(c)  of  the 
Act  requires  that  the  normal  value  of  the 
foreign  like  product  be  based  on  the 
producer's  factors  of  production  valued 
in  a  surrogate  market  ecooomy  country 
or  countries  that  is/are  a  significant 
producer  of  comparable  merchandise 
and  at  a  level  of  economic  development 
comparable  to  the  NME  country. 
Publicly  available  published 
infionnation  from  India  was  used  by  the 
petitioner  to  value  the  bctors  of 
production  because  India  is  the  only 
persulfate  producer  among  surrogate 
countries  that  the  Department  typically 
uses  for  the  PRC.  "Hie  petitioner  based 
the  fixed  factory  overhead,  selling, 
general  and  administrative,  and  profit 
elements  of  its  normal  value  calculation 
on  data  from  an  armual  report  of  an 
Indian  producer  of  hydrogen  peroxide. 
According  to  the  petitioner,  it  relied  on 
data  bom  a  producer  of  hydrogen 
peroxide  because  public  financial  data 
for  Indian  persuUste  producers  was  not 
available,  and  the  production  processes 
for  hydrogen  peroxide  and  persulfates 
are  comparable. 

The  petitioiiar  based  the  quantities  of 
factors  (i.e.,  raw  materials,  labor,  and 
energy)  used  in  prtxluction  of 
ammonium,  potassium,  and  sodium 
persulfates  on  the  experience  of  certain 
PRC  producers.  The  petitiraier  relied  on 
its  own  production  experience  where 
PRC  usage  factors  were  not  available. 
See,  Initiation  of  Antidumping  Duty 
Investigation:  Certain  Brake  Drums  and 
Certain  Brake  Rotors  from  the  People's 
Republic  of  China  (81  FR  14740  (April 
3, 1996)).  The  petitioner  maintains  that 
it  is  reasonable  to  use  its  own 
production  experience  because  the 
production  process  is  the  same  whether 
the  persulfates  are  produced  in  the 
United  States  or  in  the  PRC 

Based  on  comparisons  of  the  export 
prices  vrith  rwrmal  values  constructed 
from  factors  of  production,  the 
calculated  dumping  margins  range  from 
15.87  percent  to  182.37  percent.  Kit 
becomes  necessary  at  a  Uter  date  to 
consider  the  petition  as  a  source  for 
facts  available,  we  may  re-examine  the 
inidrmation  in  the  petition  and,  if 
necessary,  revise  the  margin 
calculations  therein. 


Normal  Value 


Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  persulfates  bom  the  PRC  are 
being,  or  are  likely  to  be,  sold  at  less 
than  fair  value. 

Initiation  of  iBvoMigatioB 

We  have  examined  the  petition  on 
persulfates  from  the  PRC  and  have 
found  that  it  meets  the  requirements  of 
section  732  of  the  Act,  Including  the 
requirements  concerning  allegations  of 
material  injury  or  threat  of  material 
injury  to  the  domestic  producers  of 
domestic  like  products  by  reason  of  the 
complained-of  imports,  allegedly  sold  at 
less  than  fair  value.  Therefore,  we  are 
irxjtt^^ting  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  persulfates  borri  the  PRC  are 
being,  or  are  likely  to  be,  sold  in  the 
United  Slates  at  less  than  fair  value. 
Unless  the  investigation  is  extended,  we 
will  make  otir  preliminary 
determination  by  December  18, 1996. 

Dialrifavtian  of  Cnpiee  oflhe  PMiiiaa 

In  accordance  with  section 
732(bK3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
Govertunent  of  the  PRC 

International  Trade  Conuniaaioa 
("ITC")  NotificaUon 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 

PnUmiiuiy  Datanunatlaa  by  the  ITC 

The  ITC  will  determine  by  August  26, 
1996,  whether  there  is  a  reasonable 
indication  that  imports  of  persulfates 
from  the  PRC  are  causing  material 
injury,  or  threatening  to  cause  material 
injury,  to  a  U.S.  industry.  A  rvegative 
ITC  determination  in  this  investigation 
will  result  in  the  investigation  being 
terminated;  otherwise,  the  investigation 
will  proceed  according  to  statutory  and 
regulatory  time  limits. 

Dilsd:  July  31, 1996. 
S,l 


Acting  Auittant  Secretary  for  Import 

Administration. 

(PR  Doc  96-19997  Filed  8-S-fl6-,  S:45  am] 
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PoreaWn  on  Steel  Cookmra  From 
Mexico;  AntMumping  Duty 
AdmlnMrattve  Review;  Exteneion  of 
Time  UmHs  for  Antidumping  Duty 
Administiattve  Review 

AQENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  antidumping  duty  administrative 

review. 


:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  and  final  results 
of  the  ninth  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  porcelain  on 
steel  cookware  from  Mexico.  The  review 
covers  the  period  December  1, 1994 
through  November  30, 1995. 
EFFECTIVE  DATE:  August  6,  1996. 
FOn  FURTHER  MFOflMATWN  CONTACT: 
Todd  Peterson  or  Thomas  F.  Futtner, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230,  telephone: 
(202)  482-4195  or  (202)  482-3814, 
respectively. 

SUPPLBrENTARY  INFOMtATlON:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit, 
the  Department  is  extending  the  time 
limits  tor  the  preliminary  results  until 
January  2. 1997,  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act.  (See 
Memorandum  to  Robert  S.  LaRussa 
dated  July  29, 1996.)  We  will  issue  our 
final  results  for  this  review  120  days 
from  the  publication  of  our  preliminary 
results. 

These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 

Dated  )uly  29, 1996. 
laffitey  P.  Biaios, 

Principal  Deputy  Assistant  Secretary  for 
Import  Adminisljution. 
(FR  Doc  96-20001  Filed  8-5-96: 8:45  ami 
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Certain  Sli*ileea  Steel  Wire  Rode 
From  Indie;  Initiation  of  New  SMpper 
Anttdumplng  Duty  AdmlnlatnthM 


AOBtCY:  Import  Administration, 
Intranational  Trade  Administration, 
Department  of  Corrunerce. 


ACTKM:  Notice  of  initiation  of  new 
shipper  antidumping  duty 
adrninistrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  a  request 
to  conduct  a  new  shipper  administrative 
review  of  the  antidumping  duty  order 
on  certain  stainless  steel  wire  rods  bom 
India,  which  has  a  December 
anniversary  date.  In  accordance  with  19 
CFR  3S3.Z2(h)(19gS),  we  are  Initiating 
this  new  shipper  administrative  review. 
9FECTIVE  DATE:  August  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Little  or  Maureen  Flaimery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230,  telephone:  (202)  482-4733. 

SUPPtBMSn-ARY  MFORMATION: 

Background 

The  Department  received  a  timely 
request  on  June  28, 1996,  in  accordance 
with  section  751(a)(2)(B)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  and 
19  CFR  353.22(h)  of  the  £)epartment's 
Interim  Regulations  (60  FR  25130, 
25134  (May  11, 1995))  (Interim 
Regulations)  for  a  new  shipper  review  of 
the  antidumping  duty  order  on  certain 
stainless  steel  wire  rod  from  India, 
which  has  a  December  armiversary  date. 
Antidumping  Duty  Order:  Certain 
Stainless  Steel  Wire  Rods  from  India.  58 
FR  63335,  (December  1, 1993).  See  also 
memorandum  to  the  file  dated  July  30, 
1996. 

Initiation  of  Review 

In  accordance  with  section 
7Sl(a)(2)(B)  of  Uie  Act,  and  section  19 
CFR  353.22(h)(6),  we  are  Initiating  a 
new  shipper  review  of  the  antidumping 
duty  order  on  certain  stainless  steel  wire 
rod  from  India.  We  will  issue  the 
preliminary  results  of  these  reviews  not 
later  than  180  days  bom  the  date  of 
publication  of  this  notice  and  the  final 
results  within  90  days  after  Issuance  of 
the  preliminary  results,  imless  these 
time  limits  are  extended  in  accordance 
with  section  751  (a)  (2)  (B)  (iv)  of  the 
Act. 


security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the,above  listed  companies,  in 
accordance  with  19  CFR 
353.22(h)(4)(1995). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  Section  353. 34(b)  of 
the  Department's  regulations  (19  CFR 
353.34(b)  (1995)). 

This  initiation  and  this  notice  are  in 
accordance  with  section  7Sl(a)[2)(B)  of 
the  Act  (19  U.S.C.  1675(8|(Z)(B))  and 
section  353.22(h)  of  the  Interim 
Regufations. 

Dated:  July  31, 1996. 
IL.I 


Antidumpingd 
proceeding 


duty 


Indta:  Certain  Stainless 
Steel  Wire  Rod,  A- 
533-808  

IstMTS  Umited. 


Period  to  be 


1A)1/96-6/3Q«6 


We  will  instruct  the  U.S.  (Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting,  until  the 
completion  of  the  review,  of  a  bond  or 


Acting  Deputy  Assistant  Secretary, 

Enforcement  Group  III. 

[FR  Doc  96-19998  Filed  8-5-96:  8:45  ami 


National  Oceenic  and  AtmoeptMrlc 

mOnrnnmU  mUOn 


D-D. 

Adanlic  Laige  Whete  TeHa  Reduction 
Te       ■ 


AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceenic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTKM:  Notice  of  establishment  of  a 

Large  Whale  Take  Reduction  Team. 


The  following  individuals 
have  been  Invited  to  participate  on  a 
Take  Reduction  Team  (TRT)  to  address 
bycatch  of  large  baleen  whales, 
specifically  the  northern  right  whale 
(£uba/aena  glacialis)  and  the  humpback 
whale  {Megaptero  novaeangliae)  in  the 
following  fisheries:  The  Gulf  of  Maine/ 
U.S.  mid-Atlantic  lobster  trap/pot 
fishery,  the  mid-Atlantic  coastal  gillnel 
fishery,  the  southeastern  U.S.  Atlantic 
shark  gillnel  fishery,  and  the  Gulf  of 
Maine  slnk-gillnet  fishery.  These  large 
whale  marine  manunal  stocks  are 
considered  strategic  under  the  Marine 
Mammal  Protection  Act  (MMPA) 
because  they  are  listed  as  an  endangered 
species  under  the  Endangered  Species 
Act  (ESA),  and  because  the  level  of 
human-caused  mortality  Is  greater  than 
their  Potential  Biological  Removal  (PBR) 
levels. 

FOR  FURTHER  egPRMATlON  CONTACT:  Dr. 
Kathy  Wang,  Southeast  Rsgiooal  Office, 
NMFS,  (813)  570-5312,  or  Dr.  Sal 
Testaverde,  Northeast  Regional  OfRoe, 
NMFS,  (508)  281-9254,  or  Michael 
Payne,  Office  of  Protected  Resources, 
NMFS.  (301)  713-2322. 
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SUFVLBENTARr  MFOMUTION:  On  April 
30, 1994,  the  1994  Amendments  to  the 
MMPA  were  signed  into  law.  Section 
117  of  the  MMPA  requires  that  NMFS 
complete  stock  assessment  reports  far 
all  marine  mammal  stocks  within  U.S. 
waters.  Each  stock  assessment  repoft  is 
required  to  categorize  the  status  of  the 
stock  as  one  that  either  has  a  level  of 
human-caused  mortality  and  serious 
injury  that  is  not  likely  to  cause  the 
stock  to  be  reduced  below  its  optimum 
sustainable  population;  or  is  a  strategic 
stock,  vrith  a  description  of  the  reasons 
therefore;  and  estimate  the  PBR  level  far 
the  stock,  describing  the  infrainatian 
used  to  calculate  it,  including  the 
recovery  factor.  Stock  Assessment 
Reports  and  the  calculated  PBR  were 
published  by  NMFS  in  July  199S. 

The  MMPA  defines  a  "strategic  stock" 
as  a  marine  mammal  stock  for  which  the 
level  of  direct  human-caused  mortality 
exceeds  the  PBR  level;  which,  baaed  on 
the  best  available  sdentiiic  informatioa, 
is  declining  and  is  likely  to  be  listsd  as 
a  threatened  species  under  the 
Endangered  Species  Act  of  1973  (ESA) 
within  the  foreseeable  future:  which  is 
listed  as  a  threatened  species  or 
endangered  species  under  the  ESA,  or  is 
designated  as  depleted  under  the 
MMPA.  The  MMPA  further  defines  the 
term  "potential  biological  removal,"  or 
PBR,  as  "the  maximum  number  of 
animals,  not  including  natural 
mortalities,  that  may  bs  lemored  from  a 
marine  mammal  stock  while  allowing 
that  stock  to  reach  or  maintain  its 
optimum  sustainable  population." 

Deacriptiia  of  Fiaheries  t«  be  Karinrad 
by  Laigs  Wkaie  TKT 

Gtif/o/ Maine,  US.  mid-Atlantic 
lobtter  tiap/pot  fiahery.  Baaed  on  a 
review  of  1990-1SB4  large  vrfaale 
entanglement  reports  received  by  the 
agency  and  new  information  received 
nout  the  prosecution  of  the  lobster 
fishery,  the  inshore  and  ofbhore 
fiahariaa  were  pn^KMad  to  be  combined 
into  a  single  fishery,  the  Gulf  of  Maine/ 
U.S.  mid-Atlantic  lobster  trap/pot 
fiahery,  and  proposed  to  be  placed  in 
Category  I  in  the  1997  List  at  Fiahanes 
(LOF)  (see  61  FR  37035,  July  16,  IMS). 
Serious  injuries  and/or  mortalities  to 
large  whales  are  known  te  occur  in  this 
fishery.  An  examination  of  large  whale 
entaagtement  records  were  reviewed  at 
61  FR  3703S,  July  16, 1996.  Based  on 
this  analyais  ihe  annual  serious  injury 
and  mortality  across  all  fisheries  for 
humpback  and  northern  right  whale 
stocks  interacting  with  this  fishery 
exceeded  10  percent  of  the  PBR  for  both 
of  these  species.  The  single  record  of  a 
serious  injury  and/ or  mortality  of  a 
northern  right  whale,  and  11  records  of 


serious  injury  and/or  mortality  of 
humpback  whales,  were  reported  for 
this  fishery  from  1990-1994. 

These  records  represent  a  minimtim 
serious  injury  and/or  mortality  rate 
(from  a  5-year  average)  of  0.2  per  year 
f(»  notthem  right  whales,  and  2.2  per 
year  far  humpback  whales,  lliis  rate  is 
graatar  than  1  percent  but  less  than  50 
percent  of  the  PBR  for  humpback 
whales,  which  would  have  resulted  in  a 
proposed  reclassification  of  this  fiahery 
to  a  Category  n  fishery  under  the 
MMPA.  However,  the  rate  is  equal  to  SO 
percent  of  the  PBR  for  northern  right 
whales;  therefore  this  fishery  was 
proposed  to  be  placed  in  Category  I  in 
the  1997  LOF. 

In  addition  to  the  one  right  whale 
entanglement  used  in  the  above 
analysis,  the  agency  has  received  several 
reports  of  right  whale  entanglements 
prior  to  1990  and  after  1994  which  are 
or  may  be  attributable  to  the  lobster 
fisheiy. 

U.S.  mid-Atlantic  coastal  gillnet 
fishery.  Betweoi  1989  and  1992,  31 
humpback  whale*  stranded  from  New 
Jeraay  through  Viiginia  (Wiley  at.  al, 
1995).  Most  of  these  stiaadings  occuned 
between  the  Chesapeake  Bay  and  Cape 
Hattoras,  North  Carolina.  Strandings 
incraaaad  from  February  through  April, 
and  25  percent  had  scars  consistent 
with  net  entanglement.  Between  1990 
and  1996. 10  humpbacks  stranded  in 
Virginia;  three  animals  had  rope 
abrasion  injuries  consistent  with 
enlanglamant  in  gillnets. 

Thia  fishery  includes,  but  is  not 
limited  to,  Atlantic  croaker,  Atlantic 
mackerel,  Atlantic  sturgeon,  black 
drum,  bluefish,  herring,  menhaden, 
scup,  ahad,  striped  bass,  sturgeon, 
weakfiah,  white  perch,  yellow  perdi, 
dogfish,  and  monkfiah  (see  61  FR  37035, 
July  16, 1996).  NMFS  propoaed  that  the 
geographic  definition  for  the  mid- 
Atlantic  coastal  gillnet  fishery  to  be 
bounded  on  tlie  east  by  the  72*30'  W. 
long,  line,  running  south  from  the 
southern  Long  Islimd  sharaiine,  and  on 
the  south  by  a  line  drawn  bom  the 
North  Carolina-South  Carolina  border 
eaat  to  the  72*30'  line  (61  FR  37035,  July 
16, 1996). 

New  England  muhispecie*  sink-gillnet 
fishery.  Strategic  marine  mammal 
species/stocks  seriously  injured/Idlled 
in  this  fishery  (fishery  defined  in  the 
New  England  Multispedss  fiaheries 
Management  Plan)  include  several 
humpback  whales  and  a  northern  right 
whale  (see  60  FK  67063,  December  28, 
1995). 

The  geographic  definition  for  the 
southern  boundary  of  the  Noctfaeast 
Multispecies  sink  gillnet  Sshny  haa 
been  proposed  to  be  changed  btMn 


71*40'  W.  long,  to  72*30'  W.  long.  (61 
FR  37035,  July  16, 1996). 

Southeastern  U.S.  Atlantic  shark 
gillnet  fishery.  A  right  whale  calf  was 
observed  in  February,  1994,  about  ten 
miles  off  of  Jacksonville,  Florida,  trith 
cuts  nearly  severing  each  fluke  from  the 
leading  edge,  back.  Additional  injuries 
acroaa  the  blowhole  and  head  area  were 
similar  to  injuries  observed  on  right 
whales  entangled  in  gillnet  gear  in  New 
England.  Res^rtJiers  believe  that  the 
calf  was  entangled  in  gillnet  gear,  and 
then  hauled  beck  into  the  fishing 
vessel's  props  as  the  gear  was  being 
retrieved.  Trent  and  Parahley's  1995 
description  of  net  retrieval  in  the  shark 
gillnet  fishery  over  the  stem  of  gillnet 
vessels  is  consistent  with  this  theory. 
The  gillnets  are  set  and  retrieved  at 
night,  they  are  set  in  an  east-west 
direction  crossing  whale  pathways,  and 
the  vessels  are  large  enough  to  tow  a 
small  calf.  Given  these  data,  and  the 
precarious  status  of  the  northern  right 
whale,  this  fishery  will  be  reviewed  by 
thisTRT. 

List  of  invited  participant*:  Section 
118(fl  of  the  MMPA  requires  NMFS  to 
establish  a  TRT  to  prepare  a  draft  Take 
Reduction  Plan  (TRP)  designed  to  assist 
in  the  recovery  or  prevent  the  depletion 
of  each  strategic  marine  mammal  stock 
that  interacts  with  certain  fisheries. 
Section  118(f)(6MC)  requires  that 
membera  of  the  'TRTs  have  expertiae 
regarding  the  conservation  or  biology  of 
the  niarin^  mammal  species  that  the 
TRP  uriil  address,  or  the  fishing 
practices  that  reeult  in  the  incidental 
raortalily  and  aerious  injury  of  such 
species.  The  MKffA  furtiier  specifies 
that  members  of  the  TRT  shall  include 
representatives  of  Federal  agencies,  each 
coastal  state  with  fisheries  that  interact 
with  the  species  or  stock,  appropriate 
regional  fishery  management  councils, 
interstate  fisheries  commissions, 
academic  and  scientific  organizations, 
environmental  groups,  all  oommercial 
and  recreatinnal  fisheries  groups  and 
gear  types  which  inddentally  take  the 
species  or  stock,  Alaska  Native 
organizations,  orlndian  tribal 
organizations,  and  ethers  as  deemed 
appropriate. 

As  a  result  of  stock  assessment  reports 
developed  under  section  117  of  the 
MMPA,  and  an  extended  interview 
process  conducted  by  a  NMFS- 
contracted  flMaUtalor.  NMFS  has  askad 
the  following  individuals  to  be  a 
member  of  the  TRT,  which  tvill  focus  on 
reducing  bycatch  of  northern  right 
whales  and  humpback  vrfaalea  tsken  as 
bycatch  in  tbeCulf  of  Maine/U.S.  mid- 
Atlantic  lobster  trap/pot  fishery,  the 
mid-Atlantic  coastal  gillnet  fishery,  the 
aouthaastam  U.S.  Atlantic  shark  gillnet 
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fishery,  and  the  Gulf  of  Maine  sink- 
gillnet  fishery: 

Kathy  Wang,  NMFS,  SER:  Sal 
Testaverde,  NMFS,  NER;  Michael 
Payne,  NMFS,  Office  of  Protected 
Resources;  Bill  Brooks,  Florida 
Department  of  Environmental 
Protection;  Philip  Coates,  Massachusetts 
Division  of  Marine  Fisheries;  Chris 
Finlaysoo,  Maine  Department  of  Marine 
Resources;  Mike  Harris,  Georgia 
Department  of  Natural  Resources; 
William  (Pete)  Jensen,  Maryland 
Department  of  Natural  Resources:  Jack 
Travelstead,  Virginia  Marine  Resources 
Commiasioo;  MUe  Street.  North 
Carolina  Division  of  Marine  Fisheries: 
Jeff  Goodyear,  University  of  British 
Columbia:  Robert  Kenney,  University  of 
Rhode  Island:  Scott  Kraus,  New  England 
Aquarium;  David  Laist,  Marine  Mammal 
Conuniasion;  David  Mattila  and  Charles 
Mayo,  Center  for  Coastal  Studies;  Mark 
Swingle,  Virginia  Marine  Science 
Museum;  Chris  Croft,  Environmental 
Solutions  Interoatiotial;  Ellie  Dorsey, 
Consarvatirai  Law  Foundation:  Hans 
Neuhauaer,  Georgia  Land  Trust  Service 
Center,  David  Wuey,  International 
Wildlife  Coalition;  Nina  Young.  Center 
for  Marine  ConservaUon;  Sharon  Young. 
The  Humane  Society  of  the  U.S.: 
Patricia  Fiorelli,  New  England  Fishery 
Management  Coimdl:  Tom  Hoff,  Mid- 
Atlantic  Fishery  Management  Council; 
Bill  Adier,  Maisachusetts  Lobstermen's 
Association;  EHck  Allen,  Atlantic 
Ofbhore  Fishermen's  Association:  Ron 
Hauck,  southeast  gillnet  representative; 
Mike  Baker,  Southeast  Shark  Gillnet 
Aaaodation;  Chris  Hickman,  mid- 
Atlantic  coastal  gillnet  representative: 
Bill  Foster,  mid-Atlantic  coastal  gillnet 
representative;  Bob  MacKinnon, 
Massachusett's  Natters  Association; 
John  Our,  Jr.,  Cape  Cod  Gillnetten 
Association;  Terry  Stockwell,  Maine 
(^llnetters  AssodaUon:  and  Pat  White, 
Maine  Lobstermen's  Association. 

Other  individuals  from  NMFS,  state 
and  Federal  agencies,  and  the 
Department  of  Fisheries  and  Oceatu- 
Canada,  may  be  present  as  observers,  or 
for  their  scientific  expertise.  The  TRT 
will  be  faciliUted  by  Abby  Dilley,  The 
Keystone  Center,  Washington,  D.C.  This 
Take  Reduction  Team  will  bold  its  first 
meeting  to  develop  a  TRP  as  described 
in  the  MMPA  focusing  on  reducing 
bycatch  in  these  fisheries  in  September 
in  Boston,  Massachusetts.  The  date, 
time  and  location  of  this  meeting  will  be 
aiuounced  in  a  subsequent  notice 
published  in  the  Federal  Register  and 
each  person  invited  to  participate  will 
be  notified  by  the  facilitator  by  letter. 

NMFS  fully  intends  to  convene  a  TRT 
process  in  a  way  that  provides  for 
national  consistmcy  yet  accommodate* 


the  unique  regional  needs  and 
characteristics  of  any  one  team.  TRTs 
are  not  subject  to  the  Federal  Advisory 
Committee  Act  (5  App.  U.S.C). 
Meetings  are  open  to  the  public. 


Wiley,  D.  N..  R  A.  Asmutis,  T.  D. 
Pitchford  and  D.  R.  Gammon.  1994. 
Stranding  and  mortality  of  humpback 
whales  {Megaptera  novaeangliae)  in  the 
mid-Atlantic  and  southeast  United 
States,  1985-1992.  Fishery  BuUethi  93: 
196-205. 

Trent,  L.  and  DJ>arshley.  1995.  The 
shark  drift  gillnet  fishery  off  the  eaat 
coasts  of  Florida  and  Georgia,  1993— 
1995.  Draft  report  prepared  for  Marine 
Fisheries  Review. 

ABdMrUy.  18  U.S.C  t3S7 

Dated-  August  1, 1888. 
Ramie  S.  Bell, 

Acting  Diivcior.  Office  of  Protected  Resources. 
IFR  t)oc  86-20028  Filed  8-1-W:  3:37  pnl 
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Endengered  Opeolee;  Petmlf 

aobicy:  NaUotul  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTMN:  Receipt  of  an  application  for 

modification  5  to  scientific  reseanji 

permit  818  (P211C). 

StJMMHV:  Notice  is  hereby  given  that 
the  Oregon  Department  of  Fiah  and 
Wildlife  in  La  Grande,  OR  (ODFW)  has 
applied  in  due  form  for  a  modification 
to  a  permit  authorizing  lakes  of  a 
threatened  sjMcies  for  the  purpose  of 
scientific  research. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before 
September  S,  1996. 

AOONESaes:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Office  of  Protected  Raaources,  F/PR8, 
NMFS,  1315  East-Wast  Highway.  Silver 
Spring.  MD  20916-3226  (301-713- 
1401);  and 

Enviroiuiiental  and  Technical 
Serrioa*  Division,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

Written  conmients  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources. 
mj^njamnun  eroitATiow:  ODFW 
requests  a  modification  to  a  permit 
undor  the  authority  of  section  10  of  the 


Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlifiB  permits  (50  CFR  parts  217- 
227). 

ODFW  (P211C)  requests  modification 
5  to  permit  818.  Permit  818  authorizes 
takes  of  adult  and  juvenile,  threatened. 
Snake  River  spring/summer  cfainook 
salmon  (Oncorfiynchus  tshawytsc/io)  for 
scientific  research.  For  modification  5, 
ODFW  requests  that  permit  818  be 
extended  through  June  of  1998,  for  a 
total  duration  of  approximately  five 
yean.  Permit  818  was  issued  by  NMFS 
on  April  22, 1993  (58  FR  25811,  April 
28, 1993)  and  is  currently  set  to  expire 
on  December  31, 1996. 

Also  for  modification  5.  ODFW 
requests  an  increase  in  the  take*  of  aduh 
and  juvenile.  ESA-listed  salmon 
associated  with  new  studies  in  the 
Wallowa  lUver  Basin.  ODFW  proposes 
to  determine  the  migration  timing, 
survival  rates,  seasonal  distribution, 
relative  abundance,  and  habitat 
uttlizaUan  of  spring  chinook  salmon 
juveniles  produced  within  the  Wallows 
River  Basin.  In  addition,  ODFW  will 
investigate  the  significance  of  cold- 
water  refugia  in  the  life  histories  of 
juvenile  salmonids.  A  greater  number  of 
ESA-listed  fish  are  proposed  to  be 
observed  or  captured  and  handled. 
ODFW  also  proposes  to  tag/mark  a 
greeter  number  of  ESA-listed  fish  with 
passive  integrated  tranapondere  or 
pigment  inoculation.  The  new  research 
will  provide  essential  information  on 
the  life  history  and  critical  habitat  of  the 
spring  chinook  salmon  populations  in 
the  Wallowa  River  Basin.  The 
information  collected  will  enable 
managers  to  irukke  more  efiective 
decisions  coiu:erning  the  protection  and 
enhancement  of  critical  habitat. 

Those  individuals  requesting  a 
hearing  (see  ADonESSes)  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  application  would  be  appropriate. 
The  hialding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
this  application  summary  an  those  of 
the  applicant  and  do  not  neossaarily 
reflect  the  views  of  NMFS. 

Ditsd:  )uly  30. 1996. 
bic  a  OMrmlcjr. 

Acting  Chief,  Bndangsred  Species  Dinsioii. 
Office  afVrolaeted  Aesoureei,  National 
Uarine  Fisberia  Senrice. 
IFR  Doc  ge-ISS94  Filed  8-»-46;  S:4S  am) 
SSI  SI*  nntia  ■» 
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CONSUMER  PfWOUCT  SAFETY 
COHMBSIOM 

Sunshine  Act  Maoting 

AOatCY:  U.S.  Consumer  Product  Ssiety 

Commission. 

TME  AND  date:  11:00  a.m..  Tuesday.     . 

August  6, 1996. 

LOCATWN:  Room  714.  East  West  To%vers, 

4330  East  West  liighway,  Betliesda, 

Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONSWERED: 

ChildrBa't  SI— pwT  Enfanxmmal 

The  CommtssioD  will  cooaidar  iMues 
related  to  the  enforcament  of  tile  cilildien's 
lieepwear  standard. 

The  Commission  decided  on  August 
1. 1906,  tliat  agency  business  required 
sctieduling  tiiis  meeting  without  the 
usual  seven  days  advance  public  notice. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
SO4-O709. 

CONTACT  PBtSON  FOR  AOOmONAL 
MFORMATMN:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  August  2,  ime.  -^ 
SadyeE-Omm.  ^'V^ 

Secntary. 
IFR  Doc  Sft-20160  Filed  8-2-96:  2:23  pm| 


DATES:  Comments  on  the  petition  and 
the  report  should  be  received  in  the 
Office  of  the  Secretary  by  September  20, 
1906. 


PeUUoo  ReqiMStinQ  OefWiopfiMnt  of 
SaMy  Stndard  lor  Protaetlv*  Batting 
Halmals  and  Stan  Rapon 

MBKt:  Consumer  Product  Safety 

Commission. 

actwm:  Notice. 

StJMMARY:  In  1994,  the  American 
Academy  of  Fadal  Plastic  and 
Reconstructive  Surgery  petitioned  the 
Commission  to  develop  a  safety 
standard  for  protective  batting  helmets 
used  by  children  younger  tlian  15  years 
of  age  to  require  these  helmets  to  be 
manufactured  with  a  face  guard.  In 
1996,  the  Commission  staff  published  a 
report  about  injuries  to  children 
associated  with  baseball  and  the  types 
of  protective  equipment  currently 
available  to  prevent  those  injuries.  The 
Commission  solicits  written  comments 
on  the  petition  and  on  that  portion  of 
the  report  concerning  facial  injuries  and 
batting  helmets  with  face  guards.' 


'  The  CommiMion  vnted  2-i  to  pubtldi  tbU 
notice,  with  Commi^oner  Mary  ShieU  Oil 
disuDling.  CoRuntMionar  Gall's  slatement 
coocaming  her  vote  is  available  frani  the  OfDca  of 
the  Secretary. 


t:  Comments  on  the  petition 
should  be  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207, 
telephone  (301)  504-08(X),  or  delivered 
to  the  Office  of  the  Secretary,  room  S02, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814.  Comments  should  be 
captioned  "Petition  and  Report 
Concerning  Batting  Helmets  with  Face 
Guards."  Five  copies  are  requested  of 
each  submission  in  response  to  tiiis 
notice. 

A  copy  of  the  petitirai,  comments  on 
tlie  petition  submitted  before  )uly  26, 
1995,  and  the  docinnent  entitled  "Youth 
Baseball  Protective  Equipment  Project — 
Pinal  Report"  are  available  for 
inspection  at  the  Commission's  Public 
Reading  Room,  room  419,  4330  East- 
West  Highway,  Bethesda,  Maryland.  To 
obtain  a  copy  of  the  petition,  comments 
on  the  petition,  or  "Youth  Baseball 
Protective  Equipment  Project — Special 
Report,"  call  or  write  RockeUe 
Hammond,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  D.C  20207;  telephone 
(301)  504-0800. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  For 
information  about  the  petition  or  the 
staff  report,  call  or  write  Susan  B.  Kyle, 
Directorate  for  Epidemiology  and  Health 
Sciences,  Consumer  Product  Safely 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  504-0470,  extension 
1210. 

SUI>PLBCNTARr  MFORMATXM:  In  1994, 
the  American  Academy  of  Facial  Plastic 
and  Reconstructive  Surgery  petitioned 
the  Conunission  to  develop  a  safety 
standard  for  protective  batting  helmets 
intended  for  children.  The  petition, 
designated  HPg5-l,  requests 
development  of  a  standard  requiring 
batting  helmets  intended  for  children 
yoiuiger  than  15  years  of  age  to  be 
manufactured  with  a  face  guard  which 
meets  the  requirements  of  the  Safety 
SpeciGcation  for  Face  Guards  for  Youth 
Baseball  (i\STM  FQIO],  published  by 
ASTM  (formerly  the  American  Society 
for  Testing  and  Materials).  The  petition 
includes  two  articles  from  the  journal 
"Pediatrics."  These  articles  state  that 
batting-related  injuries  are  a  leading 
cause  of  sports-related  eye  injuries  and 
that  the  Sports  Eye  Safety  Committee  of 
the  National  Society  to  Prevent 
Blindness  has  endorsed  requiring  bee 
guards  with  batting  helmets.  The 
petition  asserts  that  the  use  of  battins 
helmets  without  face  guards  by  children 


younger  than  15  years  of  age  creates  an 
unreesonable  risk  of  injury. 

In  the  Federal  Eegister  of  November 
1, 1994  (59  FR  54548),  the  Commission 
published  a  notice  to  solicit  written 
comments  on  the  petition.  In  response 
to  that  notice  the  Commission  received 
four  comments,  all  of  which  urge  denial 
of  the  petition. 

Two  comments  observe  that  the  risk 
of  being  injured  from  impact  of  the  ball 
is  inherent  in  the  game  of  baseball.  One 
of  these  comments  stales  that  helmets 
meeting  Ihe  requirements  of  the 
standard  requested  by  the  petition 
would  add  to  the  frustrations  of  young 
players  and  detract  from  their 
enjoyment  of  the  game. 

Two  other  comments  state  that  the 
ASTM  standard  for  face  guards  should 
not  be  incorporated  into  a  mandatory 
standard.  These  comments  state  that  the 
adequsn  of  protection  afforded  by  this 
standard  has  not  been  adequately 
evaluated,  and  thai  compliance  with  the 
standard  could  reduce  the  player's  field 
of  vision  and  access  to  the  airway  of  an 
injured  player. 

In  1995,  me  Commission  staff  began 
a  study  of  the  circumstances 
surrounding  facial  injuries  associated 
with  baseball  and  Softball.  On  July  14, 
1995,  the  Commission  voted  to  defer  a 
decision  on  the  petition  until  the  results 
of  that  study  became  available. 

In  May  1996,  the  Commission  staff 
completed  a  report  entitled  "Youth 
Baseball  Protective  Equipment  Project — 
Final  Report"  (the  Final  Report).  That 
document  provides  informaticm  about 
injuries  to  children  associated  with 
beseball,  and  about  protective 
equipment  available  to  prevent  those 
injiuies.  The  Final  Report  discusses, 
among  other  things,  a  survey  of  injuries 
associated  with  baseball,  Softball,  and  T- 
ball  treated  in  hospital  emergency 
rooms  during  the  spring  and  summer  of 
1995.  A  copy  of  the  complete  Final 
Report  is  available  without  charge  by 
writing  or  calling  the  Office  of  the 
Secreliuy,  Consumer  Product  Safety 
(>>mmission,  Washington,  D.C.  20207; 
telephone  (301)  504-0800. 

From  the  survey  of  injuries  associated 
with  baseball,  the  Commission  staff 
estimates  that  about  37  per  cent  (59.400) 
of  the  total  youth  baseball-related 
injuries  treated  in  hospital  emergency 
rooms  were  facial  injuries.  About  74  per 
cant  of  these  facial  injuries  resulted 
from  being  hit  by  a  ball;  19  per  cent 
resulted  from  being  hit  by  a  bat;  and 
about  7  per  cent  resulted  from  <x>lliding 
with  another  player. 

Batters  sustained  11  percent  of  all 
facial  injuries.  Almost  98  per  cent  of  the 
injured  batters  were  batting 
righthanded.  For  these  right-handed 
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batters,  56  per  cent  of  the  facial  injuries 
were  to  the  left  side  of  the  fece  (the  side 
toward  the  pitcher);  28  per  cant  were  to 
the  right  side  of  the  bee;  in  the 
remaining  16  per  cant,  the  location  of 
the  injury  on  the  bee  was  unknown. 

For  the  youngest  children,  ages  five 
through  seven  years  old,  fecial  injuries 
represented  a  high  proportion  of  all 
injuries  (59  to  84  per  cent).  Facial 
injuries  accounted  for  SO  per  cent  or 
more  of  all  injuries  for  players  younger 
than  10  years  of  age. 

For  five-year-olds,  facial  injuries  w«e 
divided  almost  evenly  between 
oiganizsd  play  (53  per  cant)  and 
imorganized  play  (47  per  cent).  Facial 
injuries  in  organized  play  predominated 
in  all  other  age  groups,  consisting  of  7Z 
to  96  per  cant  of  all  injuries. 

The  Commission  staff  estimates  that 
2.1  to  3.5  million  protective  batting 
helmets  are  in  use  by  pbyers  in  all 
organized  youth  leagues  during  a  single 
season.  About  4  to  10  per  cant  of  these 
helmets  are  likely  to  have  bee  guards. 
The  Commission  staff  also  estimates 
that  about  125,000  to  200.000  hc» 
guards  were  sold  during  the  years  1994 
and  1995. 

The  results  of  the  1905  survey  of 
injuries  to  children  associated  with 
baseball  and  other  information 
contained  in  the  Final  Report  were  not 
available  when  the  Commission 
requested  comments  on  the  petition  in 
1994.  Therefore,  the  Commission  now 
solicits  comments  on  the  petition  and 
those  portions  of  the  Final  Report 
concerning  facial  injuries  and  bee 
guards. 

Additionally,  the  Commission  solicits 
infbnnatian  on  the  following  topics: 

•  The  expected  useful  life  of  face 
guards: 

•  -The  number  and  types  of  any 
injuries  associated  with  the  use  of  bee 
gtiards; 

e  The  number  of  children  who 
participated  in  organized  and/or 
unorganized  play,  by  age; 

e  Any  information  about  the 
effectiveness  of  bee  guards  to  prevent  or 
reduce  injuries;  and 

e  Information  almut  annual  sales  of 
face  guards  for  the  pest  ten  years,  and 
projected  sales  for  the  next  five  years. 

Dated:  luly  31. 1996. 
SatrmK-Omnn. 

Stcmlary,  Consumer  PmdocI  SafHy 
CommiakM. 

(FR  Doc  86-19S82  Filed  »-5-«6:  8:45  am) 
■LUHS  0001  iHft41-» 


OORPORA'nON  FOR  NA'HONAL  AND 
COMMUmY  SERVICE 


Rcvtekm  of  Itiv 
Cofps' Praiael 
1020) 


Senior  Sarvtoe 


Corporation  for  National  and 
Community  Service. 
action:  Notice  of  SO-day  OMB  review  of 
Project  Progress  Report. 

SUMMART:  On  June  4.  the  National 
Senior  Service  Corps  (NSSC)  announced 
a  60-day  review  and  comment  period 
during  which  project  sponsors  and  the 
public  were  encouraged  to  submit 
comments  suggesting  revisions  to  the 
NSSC  Project  Progress  Report  (PPR) 
used  by  project  spoosoia  (grantees)  to 
report  progress  made  toward  work  plan 
accomplishment,  problems 
eocotmtered,  resources  generated  and 
budget  variances  from  the  giant 
awarded. 

0>mments  were  invited  on  (1) 
whether  the  existing  PPR  appropriately 
meets  project  oversight  and  operational 
management,  planning  and  reporting 
needs  of  the  Senior  Corps  programs:  (2) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  PPR:  (3)  accuracy  of 
agency  estimates  of  reporting  burden: 
and  (4)  ways  to  further  reduce  burden 
on  respondents. 

NS^  is  requesting  extension  of  the 
authorization  to  use  the  PPR  in  its 
current  form  with  grants  funded  in 
1997.  However,  revising  and  phasing  in 
of  a  new  form  in  conjimction  with 
planned  implementation  of  the  impact 
progiamming  initiative  and  redesign  of 
the  Project  Grant  Application  is 
anticipated  for  grants  funded  in  1996. 
DATES:  The  National  Senior  Service 
Corps  and  the  Office  of  Management 
and  Budget  will  consider  written 
comments  on  the  inject  Progress 
Report  and  record  keeping  requirements 
which  are  received  within  30  days  from 
the  date  of  publication. 

Addresaess  to  Send  Comments  lo 
both: 
Janice  Forney  Fisher,  NSSC,  Rm  9403A, 

Corp.  for  National  Service,  1201  New 

York  Avenue.  NW..  Waahingtcm.  D.C. 

20525 
Drimrah  Bonds.  Office  of  Info.  & 

Regublory  Affairs,  Office  of 

Management  and  Budget, 

Washington,  D.C  20503 

Estimated  Aimuai  reporting  or 
Disclosure  Burden:  18,400  hours. 

Established  projects  (over  80  percent 
of  NSSC  grantees)  report  twice  annually. 
First-year  projects,  new  components, 
demonstrations,  and  projects 
experiencing  problems  or  with 
substantial  project  revisions  will 


continue  to  report  quarterly,  as 

identified  in  the  Nodoe  of  Giant  Award 

(NGA). 

FOR  FURTHER  INPORMATtON  CONTACT. 

Janice  Forney  Fisher  (202)  606-5000 

ext.  275. 

This  document  will  be  made  available 
in  alternate  format  upon  request.  TDD 
(202)  606-5000  ext.  164. 

Regulatory  Authority:  National 
Servica  Trust  Act  of  1993. 

Dated:  luly  31, 1996. 
Tboaae  E.  Endree. 

Deputy  Dinctor.  National  Senior  Service 
Cotpt. 
IFR  Doc  96-19929  Filed  8-5-96: 8:45  ami 


Prapoaad  Changaa  to  AmariCoipa 
SMs^  Naltonal^andTMbaaand 
TwtHoHm  AppHcflllon  QuRMInM  fof 
the  Program  Year  1007  Oram  Cyda 

AOaiCY:  Corporation  for  National  and 

Community  Service. 

action:  Request  for  cxwunant  oo 

proposed  changes  in  policy  and 

guidelines  for  AmeriCorps  Slate, 

National,  and  Tribes  and  Territories 

applications. 

StMMARY:  The  Corporation  lor  National 
and  Community  Service  is  propoaing 
changes  to  and  inviting  comments  on  its 
application  giudelines  for  AmeriCorps 
programs:  AmeriCorps  State  and 
National  programs;  and  AmeriCorps 
Tribes  and  Territories.  The  proposed 
changes  were  developed  in  response  to 
recommendations  from  programs  and 
experience  over  the  last  two  years.  The 
changes  were  also  developed  to  reduce 
the  federal  cost  of  AmeriCorps  programs 
to  meet  specific  benchmarks  over  the 
next  three  years.  A  broad  range  of  areas 
is  covered  by  the  proposed  changes, 
including  the  following:  the  timeline  for 
distributimi  of  giddeliniBs  and 
submission  of  applications;  new  targets 
and  caps  on  program  costs  per  Member; 
revised  priorities  for  service  activities  in 
the  areas  of  education,  public  safety,  the 
environment,  and  other  himian  heeds; 
and  criteria  for  evaluating  the  quality  of 
program  applications.  The  Corporation 
invites  all  interested  parties  to  submit 
written  comments  on  the  issues 
discussed  in  this  notice.  Comments 
received  will  be  given  careful 
consideration  in  the  development  of 
final  Program  Year  1997  policies  and 
grant  application  guidelines. 
OATGS:  Only  written  comments  will  be 
considerBd.  Comments  must  be 
submitted  no  later  than  October  7, 1096. 
Faxes  will  not  be  accepted. 
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AOOnESSES:  Comments  should  be 
addressed  to  Deborah  Jospin,  Acting 
General  Counsel,  Corporation  for 
National  Service,  1201  New  York 
Avenue.  NW,  Washington,  DC  20525. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Pet«irHeinaru,  Deputy  Director, 
AmeriCorps  State/National,  at  (202) 
606-5000.  ext.  302  or  (202)  565-Z799 
(T.D.D.).  For  visually  impaired 
individuals,  this  infonnation  will  be 
made  available  in  alternative  format 
upon  request. 

8UPPLBKNTARY  INFORMATION: 

Applications 

The  Corporation  invites  comments  on 
its  guidelines  as  set  forth  in  the  1995 
AmeriCorps  State  and  National  Direct 
Program  Application  Guidelines  and  the 

1996  AmeriCorps  Renewal  Application 
Guidelines.  Copies  of  these  applications 
are  available  tlirough  the  individual 
State  Commissions  and  the  Corporation 
for  those  who  wish  to  review  them  and 
provide  feed  back  to  the  Corporation. 
For  copies  of  tlie  guidelines,  contact 
Rosa  Harrison  at  (202)  606-5000,  ext. 
433. 

I.  Specific  Program  Kaquimneiils  and 
GiudcUncs 

A.  Renewals,  Re-competition,  and 
New  Applications — State  Commissions 
will  liave  the  option  to  allow  programs 
in  their  first  or  second  year  of  operation 
with  Corporation  funds  to  renew  their 
grants.  AmeriCorps  National  and 
AmeriCorps  Tribes  and  Territories 
grantees  in  their  first  or  second  year  of 
operation  with  Corporation  funds  may 
also  submit  renewal  applications  to  the 
Corporation.  Ail  Corporation-funded 
programs  in  their  third  year  of 
operation,  including  those  Winded 
tlirough  the  State  Commissions,  must  re- 
compete  with  other  new  applicants  as 
new  programs.  States  will  have  latitude 
in  the  type  of  program  outreach  they 
choose  to  conduct.  The  National  and 
Community  Service  Act  of  1990,  as 
amended  (the  Act),  is  due  to  be 
(eauthori^Kl  next  year.  Changes  could 
be  made  in  appropriations  or 
reauthorization  language  that  affect 

1997  applications.  Potential  applicants 
will  be  apprised  of  any  changes. 

B.  Continuing  Grants — Programs  have 
suggested  that  they  could  more  easily 
raise  funds  if  they  receive  multi-year 
grants  which  indicate  antidpated  levels 
of  support  in  the  outyears.  To 
accommodate  the  needs  of  our 
programs,  the  Corporation's  initial  grant 
award  agreement  with  all  newly- 
competed  programs  wiU  include 
estimated  levels  of  support  fo*-  the 
second  and  third  ye,irs  and  indicate  that 


the  grant  may  continue  for  three  years, 
if  annual  review  determines  that  the 
program  meets  quality  standards  and  if 
funds  are  available.  The  process  of 
approving  the  second  and  third  year 
awards  will  be  similar  to  the  cunent 
renewal  process  and  will  be  conducted 
separately  from  any  new  competition. 
States  will  have  the  option  of  making 
continuing  grants  for  up  to  three  years. 
When  the  Act  is  reauthorized  by 
Congress,  all  programs,  regardless  of  a 
continuing  grant  award,  must  meet  any 
new  requirements  established  under  the 
reauthorization. 

C.  Planning  Grants — ^The  Corporation 
will  not  support  any  planning  grants. 
States,  however,  have  the  option  to 
support  small  planning  grants  under 
their  formula  allotment. 

D.  Summer  Programs — ^The 
Corporation  encourages  applicants  to 
consider  operating  summer  programs  as 
an  adjunct  to  their  regular  full-time  or 
part-time  schedule.  The  application 
guidelines  will  specify  how  those 
programs  will  meet  part-time 
requirements. 

E.  State  Coordination  with  National 
Direct  Applications — One  of  the  criteria 
for  evaluating  the  State  Commission  in 
its  application  lor  Administrative  funds 
will  be  the  extent  to  which  the 
Commission  provides  support  for  the 
National  Direct  operating  sites  in  the 
State.  The  National  Direct  Application 
instructions  will  ask  the  Parant 
OrganizaUons  to  describe  bow  they 
worked  with  the  State  Commissions  in 
selecting  operating  sites  in  the  specific 
Stales.  The  National  Directs  will  be 
evaluated  on  that  process  during  the 
peer  and  staff  reviews.  They  will  also  be 
encouraged,  Imt  not  required,  to  include 
support  lettera  from  the  State 
Commissions  In  their  applications. 

F.  Preferences — "Preference"  means 
that  the  Corporation,  as  authorized  by 
the  Act,  has  designated  certain  types  of 
national  service  programs  for  priority 
consideration.  During  the  staff  selection 
process,  a  program  that  addresses  the 
following  issues  may  be  given  a 
preference  over  other  programs  that  do 
not 

1.  Issue  Area  Specialization — ^The 
four  national  issue  areas  established  by 
law  are  education,  public  safety, 
environment,  and  other  human  needs. 
The  Corporation  will  continue  to 
encourage  programs  to  develop  issue 
area  specialization  instead  of  trying  to 
meet  all  of  the  Corporation's  issue  areas. 
The  Corporation  recognizes  that  certain 
programs  (e.g.,  volunteer  generator 
models  or  programs  operating  in  rural 
areas)  may  not  he  able  to  focus  on  single 
issues  to  the  extent  that  others  can. 
However,  program  experience  to  date 


indicates  that  it  is  difficult  to 
demonstrate  impact  on  communities 
when  programs  try  to  meet  many  needs 
all  at  once. 

2.  Localities — ^The  Corporation  will 
give  a  preference  to  applicants  who 
propose  to  sponsor  AmeriCorps  servJce 
activities  in  areas  officially  designated 
as  Empowerment  Zones  or  Enterprise 
Communities  by  the  U.S.  Department  of 
Housing  and  Urt>an  Development  and/or 
the  U.S.  Department  of  Agriculture.  The 
Corporation  will  also  give  preference  to 
areas  affected  by  military  downsizing. 

G.  New  Priority:  Children  and  Youth, 
Especially  Education — The  four  national 
issue  areas  established  by  law  remain 
the  same:  education,  public  safety, 
environment,  and  other  human  needs. 
In  1997,  the  new  priority  will  be 
children  and  youth,  especially  in 
education.  While  this  priority 
supersedes  the  1964  and  1995  priorities, 
the  focus  on  children  and  youth  can  fit 
within  any  of  the  four  issue  areas  and 
need  not  be  the  sole  focus  of  the 
program.  A  program  will  be  considered 
to  meet  the  priority  if  it  plans  to  recruit 
and  coordinate  youth  volunteere  to 
assist  in  projects  that  may  be  in  any  of 
the  four  issue  areas.  The  Corporation 
does  expect  to  fund  high  quality 
programs  that  do  not  bll  into  the 
priority  category. 

H.  Capacity  Building— While  the 
Corporation  will  continue  to  require 
that  all  AmeriCorps  Members  perform 
direct  service,  they  may  also  engage  in 
activities  we  call  "capacity  building" — 
such  as  developing  community 
peitnershipa,  coordinating  activities  of 
other  Members,  and  creating  new 
programs.  Programs  should  not, 
however,  focus  AmeriCorps  Members' 
service  hours  solely  on  capacity 
building  activities. 

I.  Leveraging  Volunteers — The 
Corporation  encourages  all  programs  to 
place  a  greater  emphasis  on  involving 
other  community  members  as 
volunteers  to  assist  them  in  service 
activities.  In  keeping  with  the 
Corporation's  new  priority  on  children 
and  youth,  programs  are  especially 
encouraged  to  find  ways  to  involve 
children  and  youth  in  service  as 
volunteers.  This  does  not  mean, 
however,  that  a  program's  sole  purpose 
must  be  to  recruit  and  supervise 
volunteere. 

J.  Program  Focus  and  Service  Ethic — 
The  Corporation  believes  that  it  is 
important  for  all  programs  to  impart  the 
service  ethic  to  their  Membera. 
Accordingly,  the  Corporation  will  not 
fiind  any  programs  whose  major 
purpose  is  job  training  rather  than 
service. 


/    Vnl     At      Kin     lift    I   Tii>.<l« 
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K.  Living  Allowance — ^The 
Oirporation  encourages  programs  to 
offer  living  allowances  that  are  not  more 
than  the  average  annual  subsistence 
allowance  provided  to  VISTAs.  (For 
1996.  the  figure  was  $7,945  per  year.) 

L.  Corporation  Cost  Per  Member — ^The 
Corporation  is  committed  to  reducing  its 
overall  average  cost  per  AmeriCorps 
Member  over  the  coming  three  years.  In 
order  to  do  so.  State  Commissions, 
National  Direct,  and  Tribes  and 
Territories  applicants  must  also  reduce 
the  amount  of  Corporation  ftinds  per 
Member  they  are  requesting  from  the 
Corporation.  The  Corporation  wants  to 
give  the  States  and  National  Direct 
applicants  as  much  ncxibility  as 
possible  to  allow  for  different  program 
models.  Therefore,  we  have  set  an 
average  per  State  and  National  Direct 
applicant  of  $11,750.  Individual 
programs  within  the  State  or  operating 
sites  under  the  National  Direct  applicant 
may  propose  costs  per  Member  that  are 
higher  or  lower  than  this  figure  as  long 
as  the  average  cost  meets  the  target.  In 
addition,  no  individual  program  or 
National  Direct  operating  site  may 
propose  a  Corporation  share  that 
exceeds  $14,500  per  Member.  The 
average  cost  per  Member  should 
decrease  eech  year.  While  specific 
targets  have  not  been  set,  the  average 
proposed  Corporation  cost  is  antidpated 
to  be  $11,300  for  1998-1999  and 
$10,800  for  1999-2000. 

n.  Timeliaes 

The  Corporation  is  recommending  the 
folloHring  timeline  for  submission  of 
applications  from  States: 

A.  Corporation  application  guidelines 
will  be  disseminated  by  December  1, 
1996. 

B.  States  review  all  their  programs 
and  decide  which  to  put  forward  in  the 
competitive  pool  and  which  to  support 
with  their  formula  funds.  States  submit 
the  State  narrative  and  competitive . 

grogram  applications  to  the  Corporation 
y  April  15, 1997. 

C.  The  Corporation  makes  dedsions 
on  the  State  competitive  programs  and 
notifies  States  by  )une  20,  1997. 

D.  States  have  the  option  to  make 
changes  to  their  formula  package  baaed 
on  the  Corporation's  dedsions  and 
submit  their  formula  packages  for 
approval  to  the  Corporation  by  June  30, 
1997. 

The  Corporation  is  recommending  the 
following  timeline  for  submission  of 
applications  from  AmeriCorps  National 
applicants: 

A.  Application  guidelines  will  be 
available  by  December  \,  1996. 


B.  AmeriCorps  National  appUcaUoru 
are  submitted  to  the  Oirporation  by 
March  15. 1997. 

The  Corporation  is  recommending  the 
following  timeline  for  submission  of 
applications  from  AmeriCorps  Tribes 
and  Territories  applicants:  ■ 

A.  Application  guidelines  will  be 
available  by  December  1, 1996. 

B.  AmeriCorps  Tribes  and  Territories 
applications  are  submitted  to  the 
Corporation  by  Match  28, 1997. 

m.  Applicatian  Evahialioii  and 
Selection  Ibr  New  Programs 

The  Corporation  is  looking  for  high- 
quality  programs  that  are  innovative, 
have  the  potential  to  be  replicated  in 
other  areas,  and  can  be  sustained  with 
State  and  local  support  when 
Corporation  support  ends.  Applications 
will  be  reviewed  by  outside  experts  and 
then  by  Corporation  staff. 

Tlie  review  by  outside  experts  (peer 
review)  serves  as  the  first  stage  in  the 
AmeriCorps  State.  National,  and  Trities 
and  Terntories  review  and  selection 
processes  for  new  applications.  The 
peer  review  is  a  basic  evaluation  of  a 
program's  quality,  which  is  determined 
based  on  the  following  criteria: 

1.  Impact  and  l*rogram  Design — 65% 

a.  Getting  Things  Done  (2S%) 

b.  Strengthening  Ck>nununities  (10%) 

c.  Developing  Members  (10%) 

d.  Evaluation  and  Continuous 
Iiiiprovement  (20%) 

2.  CMher  Quality  Indicators— 35% 

a.  Organizational  Capadly  (20%) 

b.  Cost-effectiveness  and 
Sustainability  (15%) 

Evaluation  and  Continuous 
Improvement  has  been  given  greater 
weight  as  a  selection  criteria  to 
emphasize  its  importance  as  a 
demonstration  of  impact  and  a  way  to 
ansiue  program  quality.  The  role  of  the 
State  Commission  and  Parent 
Organization  (in  National  Direct)  is 
important  in  monitoring  quality.  To  that 
end,  the  Corporation  is  considering 
setting  guidelines  related  to  how 
difficult  a  program  is  to  monitor. 
Programs  that  are  inherently  difficult  to 
monitor  would  be  at  a  disadvantage 
imless  they  can  persuasively 
demonstrate  that  they  have  developed 
ways  to  overcome  that  problem. 
Examples  of  programs  that  may  be 
inherently  difficult  to  monitor  indude: 

•  Individual  placements  that  are 
spread  out  geographically; 

•  Programs  attempting  to  address 
many  issue  areas  at  once;  and 

•  Programs  with  vague  objectives. 
Some  programs  have  found 

innovative  ways  to  maintain  high 
quality  despite  the  difficulties. 
Examples  indude: 


•  Aggressive  recruiting  leading  to 
greater  selectivity  of  Members; 

•  Enrolling  more  experienced,  more 
mature  Members; 

•  Strong  orientation,  trainii>g,  and 
other  regular  means  of  on-going 
comrounif^ation; 

•  Narrowing  the  range  of  tasks 
performed  so  as  to  make  long-distance 
monitoring  easier;  and 

•  Strong  host  sites. 

Corporation  staff  will  also  analyze  the 
quality  of  the  proposal  and  review  the 
proposal  taking  into  consideration  the 
preferences  and  priorities  descriiwd 
previously,  as  well  as  the  following: 

1.  (Geographic  diveraity — The 
Corporation  will  ensure  that  the 
programs  fiinded  are  geographically 
diverse  and  include  projects  in  urban 
and  rural  areas. 

Z.  Diversity — The  Corporation  seeks  a 
broadly-diverse  partidpant  pool  of 
AmeriCorps  Membera  that  includes  a 
representation  of  young  adults;  a 
proportionate  ratio  of  individuals  who 
have  not  attended  college  and  those 
with  college-education  experience; 
approximately  equal  numbers  of  men 
and  women;  individuals  with  physical 
and  cognitive  disabilities;  individuals  of 
all  races  and  ethnicities;  and  diverse 
economic  backgrounds.  The  Corporation 
anticipates  funding  a  range  of  prognm 
types  with  various  approaches  to 
addressing  community  needs  and  that 
will  yield  the  desired  partidpant  pool. 

IV.  Application  Evaliutioa  and 
Selectioa  for  Renewal  Programs 

Renewal  applications  are  not  required 
to  be  evaluated  by  peer  reviewers. 
Program  staff  and  consultants  will 
evaluate  renewal  applications  using 
quarterly  reports,  site  visit  reports,  the 
renewal  applications,  the  State 
Commission  narrative  and  information 
fixim  the  Management  Information 
System  (MIS)  system  (MIS  information 
could  include  retention  rates  and 
diversity  of  AmeriCorps  Membera, 
impad  data,  etc).  Evaluation  of  renewal 
applications  will  be  based  on  progress 
to  date  (50%)  and  year  two/three  plans 
(50%). 

V.  SUte-Fnnded  Program  Review 


A.  Commission  Role  and 
Responsibilities. — As  in  1996,  each  Stale 
Commission  will  be  responsible  for 
conducting  a  complete  review  of  its 
program  applications  and  preparing 
recommendations  to  the  Corporation  for 
programs  to  fund  from  its  formula 
allotment  and  under  the  competitive 
pool.  It  is  up  to  each  State  Commission 
to  design  its  review  processes  and 
dedde  how  to  use  the  State 
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Commisgionera — as  long  as  all  cooflict 
of  interest  requiraments  are  folknrad 
and  the  process  meets  Corporation 
standards  as  described  in  the  Stats 
adminislntive  application  guidelines. 
Commissioners  can  participate  in  the 
review  and  recommendation  processes 
and  as  the  decision-makers  after  staff 
have  prepsred  their  lecommendaliODS. 

B.  Benewtit  Applications. — States 
have  the  option  to  renew  programs  that 
have  completed  only  one  or  two  years 
of  operation  under  funding  from  the 
Corporatian.  Those  that  have  received 
three  years  of  fimding  fr(Hn  the 
Corporation  must  apply  as  new 
programs.  The  process  for  evaluating  the 
program's  progress  and  plans  far  the 
upcomiiig  year  has  not  change  from  that 
followed  in  1996  and  desoibsd  above  in 
section  IV. 

C.  New  Applicatioia — Each  state  mast 
develop  a  process  that  uses  groups  of 
experts  to  evaluate  the  comparable 
quality  of  all  the  applicatians  received. 
The  experts  can  either  be  outsiden  to 
the  Commission  or  membsn  of  the  staff 
and  board  or  a  combination  of  these 
individuals.  Each  state  must  use  the 
minimum  criteria  issued  by  the 
Corporation  to  evaluate  the  quality  of 
the  applications  as  described  in  Section 
in,  but  may  add  other  criteria 
determined  by  the  State. 

Once  comparable  quality  has  been 
established,  the  results  of  that  review 
are  analyzad  by  the  commission  and 
recommendations  submitted  to  the 
commission  boerd  for  decisions.  During 
this  process,  the  commission  may  bring 
into  the  aeiectioa  process  additimial 
facton  that  the  state  Commissisn  Board 
and  staff  have  approved  and  previously 
published  in  the  state's  applicatim 
guidelines.  Examples  of  such  hctore  are: 


•  Geographic  diversity 

•  Pro-am  model  diversity 

•  Member  diversity 

•  Prefamnces  and  priorities 

•  Diversity  among  priorities  and  issue 


O.  Cmponition  BBvimt  ofComp 
Applications — As  mandated  by  I 
tbs  Corporation  is  responsible  for 
making  decisions  concerning 
competitive  programs.  Therefore,  it 
must  conduct  a  complete  quality  review 
of  the  AmeriCorps  State  Competitive 
program  applications  submitted  by  the 
states.  The  Corporation  mil  convene 
panels  of  outside  experts  to  evaluate  the 
quality  of  these  applications.  Staff  will 
analyze  the  panel  results,  then  make 
recommendations  for  funding,  taking 
into  consideration  other  preferences  and 
priorities  published  in  the  appUcation 
guidelines  or  mandated  by  statute.  The 
Corporatiim  will  consider  bctora  such 
as: 

•  Capacity  of  the  state  commission  to 
monitor  and  oversee  programs 

•  Geographic  diversity  across  the 
country 

•  Pnigrani  model  divsnity 

•  Member  diversity 

•  Diversity  among  priorities  and  issue 
areas 

The  capacity  of  State  Commissions 
will  be  evaluated  according  to  the 
oriteria  published  in  the  Guidelines  for 
State  Administrative  Fund 
Applications. 

VL  AmeriCoips  Natianal  and 
AmeriCoipe  Tiifaas  and  Tenitusies 


determine  comparable  quality  using 
(Titeria  listed  above)  and  a  staff  analysis 
and  recommendation  process  identical 
to  the  process  describe  above  for  the 
States. 

Ostsd:  )uly  31. 1S96. 
MMrahHipte, 

Acting  General  Counsel,  Corpomtion  for 
National  and  Community  Sarnoe. 
IFR  Doc.  96-t9S74  Filed  S-&-W;  8:45  amj 


DEPARTMEMTOF 
OfHce  of  the  SecfVlery 

[i  rananillHl  Plo>  9v-oV] 

9MMA  "     "*^*        " 

«e^l  PKianGeQon 

AOBICY:  Debnae  Security  Assistance 
Agency,  Department  of  Defanse. 
ACnoN:  Notice. 


".  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  ISS  of  Public 
Uw  104-164  dated  21  ^lIy  1996. 
FOR  RMTMBI  •VOMMINN  OONTACT:  Mr. 
A.  Urban,  DSAA/COMFT/PPD,  (703) 
604-6575. 

The  following  is  a  copy  of  the  letter 
to  the  Speaker  of  the  House  of 
Representstives,  Transmittal  96-59, 
with  attached  transmittal  and  policy 
fuatificBtion  pages. 

Dated:  July  31, 1M& 


The  National  Direct  applications  will 
come  directly  to  the  Con>oration  and  the 
Corporation  will  conduct  both  a  peer 
review  (using  outside  experts  to 


Alternate  OSD  Federal  /tegiMlw  Liaison 
Officer,  Department  of  Defense. 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 

WASHINGTON.  DC  20301-2800 


2  3  JUL  m 

In  reply  refer  to: 
I-04234/96CC 


Honorable  Newt  Gingrich 
Spealter  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  96-59,  concerning  the  Departanent  of  the  Air 
Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to 
Japan  for  defense  articles  amd  services  estimated  to  cost  $200 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media.  j 

Sincerely, 


ThomMQ.  RiianM 

•Jeuiflnam  Ganaol,  USA 
Dtrcctof 


Attachments 


Soune  Itr  to: 


House  Committee  on  International  Relations 
Senate  Committee,  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


/    Vnl     K1      Mn      1C9     /    T.. 
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(iii) 


(iv) 

(V) 

(vi) 
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Transmittal  No.  96-59 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


( i )    Prospective  Purchaser:   Japan 

(ii)    Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$  0  million 
$200  million 
$200  million 


Description  of  Articles  or  Services  Offered: 
Logistics  support  for  the  767  AWACS  aircraft  to  include 
test  sets  euid  ground  support  equipment,  maintenance  of 
system  software  and  related  services,  spare  and  repair 
parts,  publications  euid  technical  documentation,  U.S. 
Government  and  contractor  technical  and  logistics 
services,  and  other  related  elements  of  program  support. 


Military  Department: 
and  JAG) 


Air  Force  (QBI,  QBP,  QBJ,  GHT,  JAF, 


Sales  Commission. 
be  Paid :   None 


Fee,  etc..  Paid.  Offered,  or  Agreed  to 


Sensitivity  of  Technoloov  Contained  in  the  Defense  Article 

or  Defense  Services  Proposed  to  be  Sold: 

None 


(Vii)    Date  Report  Delivered  to  Congress:  {  j  jy^  (ggg 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Japan  -  Logistics  Support  for  the  767  AWACS  Aircraft 

The  Government  of  Japan  has  requested  the  purchase  of  logistics 
support  for  the  767  AWACS  aircraft  to  include  test  sets  eUid  ground 
support  equipment,  maintenance  of  system  software  and  related 
services,  spare  and  repair  parts,  publications  and  technical 
documentation,  U.S.  Government  and  contractor  technical  and 
logistics  services,  and  other  related  elements  of  program  support. 
The  estimated  cost  is  $200  million. 


This  sale  will  contribute  to  the, foreign  policy  and  national 
security  of  the  United  States  by  helping  to  improve  the  security  of 
a  friendly  country  which  has  been  and   continues  to  be  an  important 
force  for  political  stability  and  economic  progress  in  Asia. 

Japan  previously  purchased  four  AWACS  aircraft  and  needs  this 
logistics  support  to  help  maintain  the  operational  readiness  of  its 
extended  Airborne  Early  Warning  (AEW)  and  command,  control  and 
communications  (C3)  systems-  Japan  will  have  no  difficulty 
absorbing  this  logistics  support  into  its  armed  forces. 

The  sale  of  the  logistics  support  services  and  equipment  will  not 
affect  the  basic  m'ilitary  balance  in  the  region. 

The  prime  contractor  is  the  Boeing  Aerospace  Company,  Seattle, 
Washington.   There  are  no  offset  agreements  proposed  to  be  entered 
into  in  connection  with  this  potential  sale. 

Implementation  of  this  sale  will  require  the  assignment  of  six  U.S. 
Government  personnel  and  six  contractor  representatives  to  Japan 
for  periods  ranging  from  three  years  up  to  five  years. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 


(FR  Doc  96-1988S  Filed  8-S-W;  1:45  amj 
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[TransinHlBl  No>  96  66] 
3«(b)  NotMcation 

AOBKY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
ACTKM:  Notice. 


y:  The  Department  of  Defense  is 
publisliing  the  unclassified  text  of  a 


section  36(b)  arms  sales  notification. 

This  is  published  to  fulfill  the 

requirements  of  section  155  of  P.L.  104- 

164  dated  21  July  1996. 

FOn  FURTHBI  MFOMUTION  CONTACT:  Mr. 

A.  Urtjan,  DSAA/COMPT/FPD.  (703) 

604-6575. 

The  following  is  a  copy  of  the  letter 
to  the  Speaker  of  the  House  of 


Representatives,  Transmittal  96-65, 
with  attached  transmittal  and  policy 
justification  pages. 

Dated:  August  1, 1996. 
ImM.  Bymua, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

■LUNO  cooc  aoot-M-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 

WASHINGTON.  OC  30101 -ZMW  -■ 


26  JUL  1996 


In  reply  refer  to: 
I-04S92/95ct 


Honorable  Newt  Gingrich 
Speaker  oC  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requiresients  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  96-65  and  under  separate  cover  the  classified 
annex  thereto.   This  Transmittal  concerns  the  Department  of  the 
Navy's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
Thailand  for  defense  articles  and   services  estimated  to  cost 
$100  million.   Soon  after  this  letter  is  delivered  to  your 
office,  we  plan  to  notify  the  news  media  of  the  unclassified 
portion  of  this  Transmittal . 

Sincerely, 


^. 


Seune  -Itr  to: 


Attachments 

Separate  Cover : 
Classified  Annex 


ThofflaoG.Hhain« 

Ueutenant  Goflon*.  USA 

Oirec»r 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Conmittee  on  Foreign  Relations 
House  CoitHnittee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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(i) 


(ii) 


(iii) 


Transmittal  No.  96-65 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser:   Thailcind 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  13  million 
S  87  millinn 
$100  million 


Description  of  Articles  or  Services  nfft^rexl- 
The  KNOX  Class  Fast  Frigate  the  "USS  OUELLET-  with 
weapons  and  ammunition  to  include  eight  HARPOON 
missiles,  4,000  rounds  of  5"/54  and  20,000  rounds  of 
20mm  PHALANX  Close-in-Weapon  Systan  (CIWS)  ammunition, 
miscellaneous  chaff  cartridges,  sonobuoys  and  other 
related  ammunition  items.  United  States  shipyard/port 
suppor  services  and  post  treuisfer  activities  relating 
to  the  'cold  ship' • turnover  of  the  "USS  OUELLET'  from 
the  U.S.  Navy,  U.S.  Government  and  contractor 
engineering  and  logistics  personnel  support  services, 
repair,  overhaul,  refurbishment  and  calibration  of  all 
shipboard  systems  «md  equipment,  publications  etnd 
technical  data/drawings,  personnel  training  and  training 
equipment, » spare  and  repair  parts,  follow-on  maintensuice 
of  weapon  systems  and  shipboard  equipment,  support 
equipment  and  other  elements  of  logistics  necessary  to 
prepare  the  frigate  for  transfer  to  Thailand  in  a  "Safe 
to  Steam"  condition  with  all  systems  operational. 

(iv)    Military  Department:   Navy  (SCO 


(V)    Sales  Commission.  Fee,  etc. 
be  Paid :   None 


Paid.  Offered,  or  Agreed  to 


(vi)    SensiCivitV  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  under  separate  cover 

ivii)    Date  Report  Delivered  to  Congress:  26  JUL  1996 


as  defined  in  Section  47(6)  of  the  Arras  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Thailand  -  KNOX  Class  frigate  "USS  OUELLET- 
A.Tjr.unition.  and  Support  Services 


with  Weapons. 


The  Government  of  Thailand  has  requested  the  purchase  of  the  KNOX 
Class  Fast  Frigate  the  "USS  OUELLET'  with  weapons  and  ammunition  to 
include  eight  HARPOON  missiles,  4,000  rounds  of  5"/54  and  20,000 
rounds  of  2Cmn  PHALANX  Close-in-Weapon  System  (CIWS)  ammunition, 
miscellaneous  chaff  cartridges,  sonobuoys  and  other  related 
ananunition  items,  United  States  shipyard/port  support  services  and 
post  transfer  activities  relating  to  the  "cold  ship'  turnover  of 
the  "USS  OUELLET'  from  the  U.S.  Navy,  U.S.  Governiaeht  and 
contractor  engineering  and  logistics  personnel  support  services, 
publications,  repair,  overhaul,  refurbishment  emd  calibration  of 
all  shipboard  systems  and  equipment,  publications  and  technical 
data/drawings,  personnel  training  and  training  equipment,  spare  and 
repair  parts,  follow-on  maintenance  of  weapon  systems  and  shipboard 
equipment,  support  equipment  and   other  elements  of  logistics 
necessary  to  prepare  the  frigate  for  transfer  to  Thailand  in  a 
"Safe  to  Steeun'  condition  with  all  systems  operational.  The' 
estimated  cost  is  $100  million.  i 

This  sale  will  contribute  to  the  foreign  policy  £uid  national 
security  of  the  United  States  by  helping  to  improve  the  security  of 
a  friendly  country  which  has  been  and   continues  to  be  an  important 
force  for  political  stability  fuid  economic  progress  in  southeast 
Asia. 

Acquisition  of  the  fast  frigate  "USS  OUELLET'  will  provide-  the 
Royal. Thai  Navy  an  anti-surface  and   £uiti- submarine  capability 
upgrade  to  its  existing  force  structure  thereby  improving  its 
ability  to  safeguard  sea  lines  of  communications  as  well  as 
territorial  and  exclusive  economic  zones.   Thailfmd  will  have  no 
difficulty  absorbing  this  naval  vessel  into  its  armed  forces. 

The  sale  of  this  naval  vessel  with  support  will  not  affect  the 
basic  military  balance  in  the  region.  . 

New  production  HARPOON  missiles  will  be  procured  from  the 
McDonnell -Douglas  Missile  Systems  Company,  St.  Charles,  Missouri. 
There  are  no  offset  agreements  proposed  in  connection  with  this 
sale. 

Ixplementation  of  this  sale  will  not  require  the  assignment  of  any 
additi'r.al  U.S.  Government  personnel  to  Thailand.   A  number  of  U.S. 
contra  -or  representatives  however,  of  varying  skills  and  technical 
disciplines,  will  be  required  to  provide  in-country  technical 
support  for-  the  ship  transfer  program. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 


IFR  Doc.  96-19446  Filed  6-S-96;  8:45  ami 
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3D|b|  NolMcfllioii 

AOCNCT:  Depaitment  of  Defense,  Defense 
Security  Assistance  Agency. 
ACIKM:  Notice. 


ARV:  The  Depailinent  of  Dsfanse  is 
publishing  the  unclassified  text  of  a 


section  36(b)  aims  sales  notification. 
This  is  published  to  fulfill  the 
requirammts  of  section  155  of  P.L.  104- 
IM  dated  21  )uly  1996. 

RM  njmNBi  wromiATiOH  coNrAcr:  Mr. 

A.  Urban,  DSAA/COMFT/FPD,  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  96-46, 
with  attached  transmittal  and  policy 
justification  pages. 

Dalsd:  August  1, 19W. 


Ahenmte  OSD  Federal  RegiilBr  Liaaon 
Officer,  Department  ofD^eraa. 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 

WASHINGTON.  OC  20301-2*00 


26  JUL  vm 


In  reply  rc£er  co: 
1-02634/96 


Honorable  Xewc  Gingrich 
Speaker  of  che  House  of. 

Sepresencacives 
Washington.  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  co  the  reporting  requirements  of  Section  36 (b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  96-46  and  under  separate  cover  the  classified 
annex  thereto.   This  Transmittal  concerns  the  Departunent  of  the 
Navy's  proposed  Lecter(s)  of  Offer  and  Acceptance  (LOA)  to 
Egypt  for  defense  articles  euid  services  estimated  to  cost  $106 
aillion.   Soon  after  this  letter  is  delivered  to  your  office, 
we  pleui  to  notify  the  news  media  of  the  unclassified  portion  of 
this  Transmittal. 


J 


Sincerely, 


^JIC^^  /S<tm^ 


Thows  G.  Rhamo 

LNMMfwni  Gsnam.  USA 

Director 


Attachments 

Separate  Cover: 
Classified  Annex 


Same  Itr  to:   House  Committee  on  International  Relations 
Senate  Committee  on  Appi^opriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmictal  No.  96-46 

Nocice  of  Proposed  Issueuice  o£  Letter  of  Offer 

Pursu2urit  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)    Prospective  Purchaser:   Egypt 


(ii)    Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$  56  million 
S  50  million 
$106  million 


(iii) 


Description  of  Articles  or  Services  Offered: 
One  PERRY  class  frigate  (USS  GALLERY-FFG26) ,  weapons  and 
ammunition  to  include  35  STANDARD  SM-1  missiles, 
12  MK-46  MOD  5  torpedoes,  50  roiinds  of  40inn  and  4,000 
rounds  of  20inn  PHALANX  Close-in-Weapon  System  (CIWS) 
2unnunition.  sonobuoys  and  other  related  ammunition 
items,  shipyard/port  sui^>ort  services  and  post  transfer 
activities  relating  to  the  "hot  ship*  transfer  of  the 
USS  GALLERY  from  the  U.S.  Navy,  U.S.  Government  eind 
contractor  engineering  and  logistics  personnel  support 
services,  TARTAR  HARPOON  modification  kits  with 
containers,  repair  and  calibration  services  for 
shipboard  equipment,  design/construction/upgrade  of 
shipyard  maintenance  and  docking  facilities, 
publications  and  technical  data/drawings,*  personnel 
training  and  training  equipment,  support  equipment, 
spare   and  repair  parts  and  other  elements  of  logistics 
necessary  to  prepare  the  USS  GALLERY  for  tremsfer  to 
Egypt  in.  a  "Safe  to  Steam*  condition  with  all  shipboard 
systems  operational. 

(iv)    Military  Department:   Navy  (GEF,  ABO,  ABP  and  ABQ) 

(V)    Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to 
be  Paid :   None 

(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  under  separate  cover. 

(vii)    Date  Report  Delivered  to  Conaress:  2C  JUL  >i9i 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION      j' 

Eqp.ngt  -  PERRY  Class  Frigate.  Weannns.  Ammunition  and  Sunnnri- 

The  Government  of  Egypt  has  requested  the  purchase  of  one  PERRY 
class  frigate  (USS  GALLERY-FFG26) ,  weapons  and  ammunition  to 
include  35  STANDARD  SM-1  missiles,  12  MK-46  MOD  5  torpedoes,  50 
rounds  of  40mm  and  4,000  rounds  of  20ram  PHALANX  Close-in-Weapon 
System  (CIWS)  ammunition,  sonobuoys  and  other  related  ammunition 
items,  shipyard/port  support  services  and  post  transfer 
activities  relating  to  the  "hot  ship*  transfer  of  the  USS  GALLERY 
from  the  U.S.  Navy,  U.S.  Government  and   contractor  engineering 
and  logistics  personnel  support  services,  TARTAR  HARPOON 
modification  kits  with  containers,  repair  and  calibration 
services  for  shipboard  equipment,  design/construction/upgrade  of 
shipyard  maintenance  and  docking  facilities,  publications  and 
technical  data/drawings,  personnel  training  and  training 
^equipment,  support  equipment,  spare  and  repair  parts  and  other 
elements  of  logistics  necesseury  to  prepare  the  USS  GALLERY  for 
transfer  to  Egypt  in  a  "Safe  to  Steam*  condition  with  all 
shipboard  systems  operational.   The  estimated  cost  is  $106 
million.  j 

This  sale  will  contribute  to  the  foreign  policy  and  national 
security  of  the  United  States  by  helping  to  improve  the  security 
of  a  friendly  country  which  has  been  and  continues  to  be  an 
important  force  for  political  stability  and  economic  progress  in 
the  Middle  East. 

Egypt  needs  this  third  outfitted  PERRY  class  frigate  to  continue 
its  naval  modernization  progreun  and  enhance  its  Anti-Submarine 
Warfare  (ASW)  capability  previously  started  with  the  U.S. 
provided  KNOX  class  frigates.   This  ship  program  will  enable 
Egypt  to  continue  providing  security  for  the  Suez  Canal  and  its 
shipping  lanes  in  the  Mediterranean  Sea.   Egypt  will  have  no 
difficulty  absorbing  this  ASW  vessel  into  its  armed  forces. 

The  sale  of  this  equipment  and  support  will  not  affect  the  basic 
military  balance  in  the  region. 

The  principal  contractor  involved  for  the  MK  46  MOD  5  torpedo 
will  be  Alliant  Techsystems  Incorporated,  Keyport,  Washington. 
There  are  no  offset  agreements  proposed  in  connection  with  this- 
sale. 


Implementation  of  this  sale  will  not  require  the  assignment  of 
any  additional  U.S.  Government  personnel  to  Egypt.   Egypt  will, 
however,  require  approximately  six  U.S.  contractor 
representatives,  of  varying  skills  and  technical  disciplines,  to 
provide  in  country  technical  support  for. the  ship  transfer  for  a 
period  of  up  to  three  years.  j 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 


IFR  Ooc  96-19947  Filed  8-S-96: 8:45  ami 
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OfMw  of  Hm  SscivlHys 
Itio  Olllo#  of  flw  SocralHy  of 


ilQBlCY:  Depaitmant  of  DriaoM. 
action:  Notice. 

This  notice  announces  tiM 
appointment  of  the  memban  of  the 
Perfonnance  Review  Boerd  (PRB)  of  the 
Office  of  the  Secretary  of  Defame,  the 
Joint  Staff,  the  U.&  Miasion  to  NATO, 
the  Defenae  Advanced  Reaeaicfa  Pioiecta 
Agency,  the  Defanae  Commiatary 
Agency,  the  Defanaa  Investigative 
Sanrice,  the  Defanaa  Security  Aasiatance 
Agency,  the  BaUiatic  kOasila  Dafanae 
Oiganixation,  the  Defaoae  Held 
Activities,  and  the  U.S.  Comt  of  MUUaiy 
Appeals.  The  pubBcatian  of  PRB 
membsfship  is  required  by  5  U.S.C 
4314(cK4). 

The  PRB  provides  fair  and  impartial 
review  of  Senior  Executive  Service 
peribrmance  appraiaais  and  makes 
racommandatioas  regarding 
perfonnance  ratings  and  perfarmanoe 
awards  to  the  Secretary  of  Defense. 
UIULIIIK  MTC:  July  1. 1996. 
FOR  RiRmBI  — OWMTIOW  COMTACT. 

Cfaristapher  Koehle.  Assistant  Director 
for  Executive  Petecnnal  and 
ClassiBcation,  Directorate  for  Personnel 
and  Security,  Wasliington  Headquarters 
Services,  Omce  of  the  Secretary  of 
Defense,  Department  of  Dahnaa.  The 
Pentagon.  (202)  697-8304. 

•UPPiaerrAitv  mfommtkm:  In 
accordance  with  5  U.S.C.  4314(cX4),  the 
following  executives  are  appointeid  to 
the  Office  of  the  Secretary  of  Defense 
PRB:  specific  PRB  panel  ssugnmenls 
will  be  made  from  this  group. 
Executives  listed  will  service  a  one-yeer 
renewable  term,  efiective  July  1. 1996. 

OiBte  of  the  Saoatary  gf 

Chairman 
ViDcant  P.  Rosin,  Jr. 


W.  Douglas  Smith 
WimnHall 
SalUaWake 
Geor^  Ullrich 
JackMesCer 
Nancy  Spiuill 
MaiganC  Munsoo 
).  Michael  Gibnofs 
WiUiamLowiy 
GaogcLook 
Bobjadoon 
MaryTompkay 
ShsilaDrydsn 
fohnEllo 

Michael  Pannentier 
PaulKoOiky 
KuitMilholm 
Walter  Bergmann 
aiOotd  Beniath 
Jennifer  Buck 


Tom  Botak 
Jans  Alamadar 
David  AimstiODg 
Julia  AvUas 
Gary  Christfe 
Dick  Oonnalley 
David  Dnfakin 
Alt 


RayMUler 
Maigarat  Myers 
Anthony  PasaatsDa 
BarlPayna 
JaroasRaankm 
Patricia  Sanders 
Carl  Smith 
JaanStocck 
Rick  Syhnsiar 
NickToomar 
Austin  Ysmada 
Mkhasl  Yovnans 
.Dated:  August  t,199S. 


AAnnts  OSOFsdara/ RmtsrUiisaa 

Officar,  DBpartment  ofD^nwe. 

IFR  Doc.  ae-19948  Piled  S-5-«6: 8:45  ami 


D^ARTMBIT  OF  BNJCA-nON 
fmjnou  Of  rnpouua  niOfiMDOfi 


AQBCV:  Depaitmant  of  Education. 
ACIKM:  Propoasd  coUscUon;  comment 
request. 


The  Director.  Infbnnation 
Resources  Croup,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  199S. 
OATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
7,1996. 


Written  comments  and 
requests  for  copies  of  the  propoeed 
informatirai  collection  requests  should 
be  addressed  to  Patrick ).  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
S624,  Regional  OfBce  Building  3, 
Washington,  DC  20202-^4651. 
FOR  FUnWR  ■rOHMAHON  OONT  ACT. 
Pstiick  J.  Shetrill  (202)  701^-6196. 
Individuals  who  use  a 
telecommunications  device  fat  the  deaf 
(TDD)  may  call  the  Federal  InformatiOD 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  ajn.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
mmnsMoirun  mpormahow  Section 

3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  eariy 
opportunity  to  comment  on  information 
coUactioa  requests.  OMB  may  amend  or 


waive  the  requirement  far  public 
cansuhaUoD  to  the  extant  mat  public 
participation  in  the  approval  ptioeas 
wtmid  defeat  tlM  purpoee  of  the 
infanoaUon  collection,  violate  State  or 
Federal  law,  or  substantially  intarfara 
with  any  aaancy's  ability  to  perform  its 
statutory  obligations.  Hie  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
iniotmatiaa  collection  requests  prior  to 
submission  of  these  lequesU  to  OMB. 
Each  proposed  information  ooUectimi. 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested. 
e.g.,  new.  revision,  extension,  existing 
or  reinstatsmsnt;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Dsacriptian  of  the 
need  for,  snd  propaaad  use  of.  the 
information:  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Repotting  and/or  Racocdkaeping 
burden.  OMB  invitas  public  oonmient  at 
the  address  qiacifiad  sfaove.  Copies  of 
the  lequeats  an  availaUe  from  Patrick  J. 
Shetrill  tf  the  address  specified  above. 

The  Department  of  Eduction  is 
eroerially  intsrastad  in  public  (xmunent 
addioasing  th»  following  issues:  (1)  Is 
this  ooUedion  neceesery  to  the  proper 
functions  of  the  Department,  (2)  will 
this  inidrmation  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Denertment  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  ii^ormation 
technology. 

Dsted:  )uly  31. 19S6. 
GlariaParkar, 
Dinctor,  tnfoanaUon  Asouicas  Group. 

Office  of  the  Under  Secretary 

Type  of  Review.  New. 

Title:  Study  of  Changes  in  How  Public 
School  Districts  Provide  Compensatory 
Education  Services  to  Eligible  Students 
Attending  Private  Schools  Under  the 
Improving  America's  Schools  Act  of 
1994. 

Frequency:  One  time  only. 

Affected  Public:  Not-ior-profit 
institutians;  State,  local  or  Tribal 
Government,  SEAs  or  I£As. 

Reporting  and  Recordkeeping  Hour 
Bunlen: 

Responses:  840 
Burden  Hours:  1.260 

Abstract:  ED  proposes  to  survey  local 
Title  1  directors  and  representatives  of 
private-school  organizations  in  their 
districts.  The  purpose  of  the  survey  is  to 
determine  how  changes  in  Chapter  1/ 
Title  I  legislation  have  affected  (1)  the 
number  of  private-school  students 


rjAeri^  K«)d»ter  /_ygl. 
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receiving  Title  I  services:  (2) 
consultation  between  public-school  and 
private-school  administrators;  and  (3) 
the  educational  services  provided  to 
private-school  students.  ED  will  use  this 
information  to  prepare  mandated 
reports  to  Omgiess  and  to  provide 
effective  technical  assistance  and 
information  to  State  and  local  education 
agencies  providing  Title  I  services  to 
private-school  students. 
IFR  Doc.  96-198B7  Filed  B-5-96;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Faderal  Enetgy  Regulatory 
Cominission 


(Ooeksl  No.  GTte-as-OOO] 

Colorado  Interstate  Oas  Company; 
Notiea  of  Rahind  Raport 

July  31, 1996. 

Take  notice  that  on  July  26, 1996. 
Colorado  Interstate  Cos  Company  (CIG) 
tendered  for  Tiling  with  the  Commission 
its  refund  report  pursuant  to  Gas 
Research  Institute  (GRl)  Docket  No. 
RP96-271-000. 

aC  states  that  on  July  12. 1996.  it 
refunded  to  its  transportation  customers 
their  respective  share  of  the  refunds 
received  from  GRl  for  the  period  January 
I,  1995  through  December  31, 1995. 

QG  states  that  copies  of  its  filing  have 
been  served  on  CIG's  transportation 
customers,  interested  state 
commissions,  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Tiling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
August  7, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^omc  a  party 
must  Ble  a  motion  to  intervene.  Copies 
of  this  Tiling  are  on  Ble  with  the 
(Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU. 
Secretary. 

IFR  Doc.  96-19897  Filed  8-5-96;  8:45  ami 
aaiMB  oooa  snr-ti-ii 


piockBl  No.  OTM-SS-OOO) 

Florida  Gaa  Transmiaaion  Comiiany; 
Notlcaof  Raftind  Raport 

July  31.  1996. 

take  notice  that  on  July  26, 1996, 
Florida  Gas  Transmission  tympany 
(FGT)  tendered  for  filing  with  the 
Commission  a  refund  report  in 
compliance  with  the  Commission's 
February  22, 1995  Order  Approving 
Reftmd  Methodology  for  1904 
Overcollections  in  Docket  No.  RP9S- 
124-000  (Order). 

FGT  states  that  on  June  28, 1996,  it 
received  $1,011,385  reftmd  from  the  Ckis 
Research  Institute  (CRI).  representing  an 
overcoUection  of  the  1995  &RI  Tier  1 
funding  target  level  set  for  Northwest  by 
GRl.  On  July  iz,  I99fi.  in  compliance 
with  the  Commission's  Order,  FGT 
states  that  it  sent  llie  GRl  refund,  pro 
rata,  to  its  ehgible  firm  shippers  based 
on  amounts  paid  through  GRl 
surcharges  during  1995. 

FGT  states  » ,ia*  copies  of  its  refund 
report  have  b.«r,  served  on  all  affected 
parties  and  interested  state 
commissiO"£. 

Any  pt'  51JI1  desiring  to  be  heard  or 
protest  this  tiling  should  file  a  motion 
to  intervene.'  or  protest  with  the  Federal 
Energy  Regulator)'  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
August  7. 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  Tile  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection  in  the  Public  Reference 
^Room. 
Lois  D.  Casiiell, 
Secwtary. 

IFR  Dae.  96-19900  Filed  8-5-96;  8:45  ami 
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[Dodwt  No.  G(Ta6-84-000] 

Mojave  Pipeline  Coinpany;  Notice  of 
Report  Of  GRl  Refunds 

July  31,1996. 

Take  notice  that  on  July  26, 1996, 
Mojave  Pipeline  Company  (Mojave) 
submitted  for  filing  its  Report  of  Gas 
Research  Institute  (GRl)  Refunds  for 
overcollections  during  the  calendar  yedr 
1995. 

Mojave  states  that  on  June  28, 1996, 
Mojave  received  a  refund  from  GRl  for 


overoOUectlofls  during  1995  in  the 
amount  of  $134,256.00.  Mojsva  slates 
that  on  July  12, 1996,  it  distributed 
refunds  to  eligible  firm  shipjwrs. 

Mojave  states  that  copies  of  its  refund 
report  is  being  served  upon  all  affected 
interstate  pipeline  system  transportation 
customers  of  Mojave  and  interesttxl  state 
remlatory  commissions. 

^^y  person  desiring  to  be  heard  or  to 
prol^  said  filing  should  file  a  motion 
to  inteiwene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.  Washington,  DC  20426, 
in  accordance  with  sections  385.214  and 
385.211  of  the  Commission's  Rules  atul 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
August  7. 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  [)erson  wishing  to  b<H:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

UisD.Casfadl. 
Sccretary- 

IFK  Doc.  96-19896  Filfid  8-5-96:  8:45  ami 
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[Docket  No.  GTa«-82-000] 

Northwest  Pipeline  Corporation;  Nobce 
of  Refund  Report 

July  31.  1996. 

Take  notice  that  on  July  26, 1996. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  with  the 
Commission  a  refund  report  in 
compliance  with  the  Commission's 
February  22, 1995  Order  Approving 
RefundMelhodology  for  1994  . 
Overcollecticrns  in  Docket  No.  RP95- 
124-000  (Order). 

Northwest  states  that  on  June  28, 
1996.  it  received  a  $1,073,192  refund 
from  the  Gas  Research  Institute  (GRl). 
representing  an  overcoUection  of  the 
1995  GRl  1  funding  target  level  set  for 
Northwest  by  GRl.  On  July  12, 1996,  in 
compliance  with  the  Commission's 
Order.  Northwest  slates  that  it  sent  the 
GRl  refund,  pro  rata,  to  its  eligible  firm 
customers  who  received  nondiscounted 
service  during  1995. 

Northvrest  states  that  copies  of  its 
refuud  report  has  been  served  upon  its 
affected  customers  and  upon  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei'gy  Regulatory  Commission,  888 
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Pint  Street.  N.E..  Wnshington.  D.C 
20426,  in  accordance  with  Sectionj 
365.214  and  38S.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  August  7. 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  pereon  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  ReCgraoce  Room. 


Laisat 

Secnkuy. 

|FK  Doc  ge-igsw  Filed  (l-&-«6: 8:45  «n| 


(Dedal  Na  OTW-si-oooi 


ComiMny;  NMlea  of  IMUnd  Rsport 

July  31. 19««. 

Take  notice  that  on  July  26. 1996, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  with  the  Commission  its  Raiund 
Report  in  compliance  with  the 
Commission's  "Order  Approving 
Refund  Methodology  for  1994 
Overcollections"  issued  February  22. 
1905  in  Gas  Raseerch  Institute's  (OU) 
Docket  No.  RP9S-124-000. 

Williston  Basin  states  that  on  July  12. 
1996.  refunds  totaling  $133,997  were 
mailed  to  Williston  Basin's  applicable 
firm  transportation  shippers.  Such 
refunds  were  based  on  the  proportion  of 
each  applicable  firm  shipper's  demand 
and  commodity  GRI  charges  paid  during 
the  1995  calendar  year  to  the  total 
applicable  firm  shipper's  GRI  charges 
paid  during  the  1995  calendar  year. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  acxxidancB  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  7, 
1996.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  prooaeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  raotioa  to  intervene.  Copies  of  this 


filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

LateaCaAall. 

Stcniary. 

[FR  Doc  IW-iaSM  Filed  8-5-96: 8:45  ami 


ENvnx}»iMENTAL  pmnEcnoN 

AQENCY 

(OPP-W417:  Fm^^nM-t| 

Mmh  una  UdL;  ApploMton  to 
n^giaH*  m  fawcKia  fiuuuc* 

AOBICY:  Environmental  Protection 
Agency  (EPA). 
ACmCN:  Notice. 

SUMMARV:  This  notice  announces  receipt 
of  an  application  to  regiatar  a  pesticide 
product  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Pungiride,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
MTEB:  Written  comments  must  he 
submitted  by  September  5, 1996. 
adommbb:  By  mail,  submit  written 
commenti  idnitified  by  tiie  document 
control  number  |OPP-30417|  and  the 
file  symbol  (ei671-G)  to:  Public 
Response  and  Program  Resources 
Branch,  Field  OpnatioDS  Diviaions 
(75060,  Office  of  Peaticida  Programs. 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington.  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132,  CM  «2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  1^  sending 
electronic  mail  (e-mail)  to:  opp- 
docketSupamaiLepa-gov.  Eletiroaic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Woidperfect  in  5.1  file  format 
or  ASCn  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  (OPP- 
304171.  No  "Confidential  Business 
Information"  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Uluaries.  Additional 
information  on  electronic  submission 
can  be  found  below  in  this  document. 

Information  submitted  as  a  conunent 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 


procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  irom  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOH  RMTHBI  MFOMMTKM  OONTACT:  By 
mail:  Diana  M  Home,  Biopesticides  and 
Pollution  Prevention  Division  (7501 W). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  SL.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  CS51B6,  Weslfield  Building  North 
Tower,  28(X)  Oystal  Drive.  Arlington. 
VA  22202,  (703)  308-8367;  e-mail: 
home.dianaSspamail.epa.gov. 
aUFPttWeWTAHY  MFOMMTKM:  EPA 
received  an  application  from  Mann  Lake 
Ltd.,  County  Road  and  First  Street, 
Hackensack,  MN  56452,  to  register  the 
pesticide  product,  Formite  Formic  Add 
(EPA  File  Symbol  61671-G),  containing 
the  active  ingredient  tormic  add  at  65 
percent,  an  active  ingredient  not 
induded  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(cH4)  of  FJFRA.  This  product  is 
for  use  in  hooey  bee  hivea  tor  the 
control  of  tiadieal  mites.  Notice  of 
reoeipl  of  this  application  does  not 
imply  a  deciaion  by  the  Agency  on  the 
appUcatlon. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pestidde 
product  will  be  armounosd  in  the 
Fedasal  Rasiater.  The  procedure  for 
requesting  data  will  be  given  in  the 
Fsdaral  Regiatar  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
spedfied  will  be  considered  only  to  the 
extent  possible  without  delaying 
prooeasing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
30417]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
induding  printed,  paper  versinu  of 
electronic  comments,  which  does  luit 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  boUdays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(750eC),  Office  of  Pestidde  Programs, 
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Environmental  Protection  Agency, 
Crystal  Mall  «2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketSe  pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
offidal  record  which  will  also  include 
all  comments  submitted  diredly  in 
writing.  The  offidal  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Aalhwity:  7  U.S.C  136. 

List  of  Subjects 

Enviroiunental  protection,  Pestiddes 
and  pests,  Produd  registration. 

Dated:  July  26. 1996. 

Flora  Oow, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Progpims. 

IFR  Dec  96-19965  Filed  8-5-96:  8:45  am) 


[PF-668;  Fm.-638»-tI 

PaaUelda  Totaranoa  PaUtlon;  Notica  of 
tiling 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


:  This  notice  announces  that 
EPA  has  received  a  pesticide  petition 
from  the  Interregional  I^earch  Projed 
No.  4,  (IR-4),  on  behalf  of  Mann  Lake 
Ltd..  requesting  exemption  from  the 
requirement  of  a  tolerance  for  formic 
acid  in  or  on  certain  agricultural 
commodities. 

DATES:  Written  comments,  identified  by 
the  docket  control  number  |PF-668|, 


must  be  submitted  to  EPA  by  September 
5,1996. 

AOOflESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Comments  and 
data  may  also  be  submitted 
eledronically  by  sending  electronic 
mail  (e-mail)  to:  opp- 
docket@epemail.epa.gov.'  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  spedal 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfed  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
IPF-6681.  No  CBI  should  be  submitted 
through  e-mail.  Eledranic  comments  on 
this  notice  oFiiling  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  the 
SUPPLEMENTARY  INPORMA-HON 
sedion  of  this  document 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
daimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disdosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  exduding  legal 
holidays. 

FOR  FURTHER  INFOiMATiaN  CONTACT: 
Diana  M.  Home,  Product  Manager  (PM) 
90,  Biopesticides  and  Pollution 
Prevention  Division  (7501 W),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  5th  Floor,  CS  #1, 
2805  Jefferson  Davis  Hwy.,  Arlington, 
VA,  703-308-8367;  e-mail  addre^: 
home.diana@epamail.epa.gov. 
S(JPPL»IB(TARY  INFOflMATION:  This 
notice  announces  that  EPA  has  received 
from  IR-4,  Cook  College,  P.O.  Bast  231, 
Rutgers,  The  Slate  University  of  New 
Jersey,  New  Brunswick,  NJ  08903-0231, 
on  behalf  of  Maim  Lake,  Ltd.,  County 
Road  40  and  First  St.,  Hackensack,  MN, 
56452,  pestidde  petition  (PP)  6E4700 
under  sedion  408(e)  of  the  Federal 


Food.  Drug,  and  Cosmetic  Ad  (21  U.S.C 
346a),  proposing  to  amend  40  CFR  part 
180  by  exempting  tolerances  for 
residues  of  the  biopeslidde  formic  add 
in  or  on  honey  and  beeswax.  The 
proposed  analytical  method  for 
determining  residues  is  by  gas 
chromatography. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  number 
[PF-6681  (including  comments  and  data 
submitted  eledronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  vereions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBL 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  iivRm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protedion  Agency, 
CrysUl  Mall  «2. 1921  Jefferson  Davis 
H«vy.,  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-dockot9epaniail.ep8.g(nr 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  spedal  charaders  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
offidal  rulemaking  record  which  will 
also  indude  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  docimienl. 

LiatofSiifaiects 

Environmental  protedion. 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pestiddes 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Autkority:  21  U.S.C  346a. 
Dated:  July  26, 1996. 

Flan  Chaw, 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 
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FOemLCOMMUWCA-nOMS 


mMOT  Off  rvums  ■noniMHi 


July  31. 1M6. 

•UMMRV:  The  Federal  CommunicaUans 
CnmmiMion,  as  part  of  its  continuing 
eHbrt  to  reduce  paperwork  burden 
invites  the  gsnaral  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  ctmunent  on  the 
foUowins  information  coUectioD,  as 
required  Dy  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  ^ 
coUedion  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shell  be  sul^ect  to 
any  jpeoalty  Cor  failing  to  comply  with 
a  collection  of  infonnatioD  subiact  to  the 
Paper%iPOfk  Reduction  Act  (PRA)  that 
does  not  di^lay  a  valid  control  number. 
Coounants  ara  requested  concerning  (a) 
Whether  the  proposed  coUection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  me 
Commission,  including  whether  the 
infomiatian  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimala;  (c)  ways  to  »nli«n«.« 
the  quality,  utility,  and  clarify  the 
infannation  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collation  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  tedmiques  or  other  forms  of 
inibrmatian  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collecticHi  should 
submit  comments  October  7, 1996. 
AOOneiMB:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communicatiatts  Commission.  Room 
234, 1919  M  St..  NW.,  Washington,  OC 
20554  or  vis  internet  to 
dconway9fcc.gov. 

Fon  miTHER  mmmKTKM  oomicn  For 

sdditional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway9fcc.gov. 

•UPPlBBn'MIT  MFOMMT10N: 

OMB  Number:  3060-0390. 

Title:  Broadcast  Station  Annual 
E^nployment  Report. 

Fonn  Number  FCC  305-B. 

Tme  of  Review:  Extension/Revision. 

Affected  Public:  Business  or  other  far- 
profit. 

Number  of  Respondents:  144)00. 

Sstimatea  Time  Per  Response:  0.88 
hours. 

Total  Annual  Burden:  12,320  hours. 

Needs  and  Uses:  The  Annual 
Employment  Report  (FCC  39S-B)  is 


required  tab*  Bled  by  all  licensees  and 
permittees  of  AM.  I'M,  TV,  international 
and  low  power  TV  broadcast  stations.  It 
is  a  data  collection  device  used  to  assess 
and  enforce  the  Commission's  EEO 
requifsments.  The  report  identifiea  each 
staff  by  gender,  race,  color  and/or 
national  origin  in  each  of  the  nine  major 
job  categories.  The  data  is  used  by  FCC 
staff  to  monitor  a  broadcast  station's 
efforts  to  afford  equal  employment 
opportimity.  The  data  is  also  used  to 
assess  industry  trends. 

Furfural  ri»iiini.ni#.MHrtii«  rniiiwi— irtw 
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lor  ExiHMion  UndMr  IMagaMd 
AuHKMtty  S  CFR 1320  AiiMioitty, 


Inly  31. 19a8. 

ataWMUr:  The  Fednal  Communications 
Cmnmisaion,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  commmt  on  the 
following  proposed  andVor  continuing 
information  collections,  aa  required  l^ 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  colbcUon  of 
information  unless  it  displays  a 
currently  valid  cootnl  number.  No 
person  shall  be  subject  to  any  penalty 
far  failing  to  comply  with  a  coUection 
of  information  subject  to  the  Paperwori: 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  ara  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimiwt  the  burden  of  the  collection  of 
informatian  on  the  respondents, 
including  the  use  of  automated 
coUection  techniques  or  other  forma  of 
information  technology. 

The  PtX  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320, 
authority  delegated  to  the  Commission 
by  the  CMBce  of  Management  and 
Budget  (OMB). 


OATEK  Writtn  comomts  should  be 
submitted  on  or  befoi»  October  7, 1996. 
If  you  antidpate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADoneMES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.  NW..  Washington.  DC 
20554  or  via  internet  to 
dconway9foc.gov. 

pon  FuirrHn  »rowiATio>i  contact:  For 
additional  information  or  copies  of  the 
inibrmatian  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  inmnst 
at  dconwayMx.gov. 


OUB  Number:  3060-0120. 

Title:  Broadcast  Equal  Employment 
Opportunity  Model  Program  Report 

Form  Number  FCC  396-A. 

Tme  of  Review:  Extsasian. 

Affected  Public:  Business  or  other  fbc- 
prdfit. 

Number  of  Respondents:  2.S2S. 

Estimated  Time  Per  Response:  1  hour. 

Total  Anmial  Burden:  2,526  hours. 

Needs  and  Uses:  POC  Form  396-A  is 
filed  in  conjuttction  with  applicants 
seeking  authority  to  constinct  a  new 
broadcast  station,  to  obtain  assigmnont 
of  construction  or  license  and/or 
seeking  authority  to  acquire  control  of 
an  entity  holding  construction  permit  or 
license.  This  program  is  designed  to 
assist  the  applicant  in  establishing  an 
eBective  EEO  program  for  its  station. 
The  data  is  reviewed  by  FCC  analysts  to 
determine  if  stations  will  provide  equal 
employment  opportvmity  to  all  qualified 
persons  without  regard  to  race,  color, 
religion,  sex  or  national  origin. 

OMB  Number:  3060-0394. 

Title:  Section  1.420  Additional 
procedures  in  proceedings  for 
amendment  of  FM,  TV  or  Air-Ground 
Table  of  Allotments. 

Fonn  Number:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  30. 

Estimated  time  per  response:  20 
minutes — 2  houn  (20  minutes 
consultation — 1—2  houn  coatnct 
attorney). 

Totof  annual  burden:  10  hours. 

Needs  and  Uses:  Section  1.420 
requires  a  petitioner  seeking  to 
withdraw  or  dismiss  its  expression  of 
interest  in  allotment  proceedings  to  file 
a  request  for  approval.  Tliis  request 
would  include  a  copy  of  any  related 
written  agreement  and  an  affidavit 
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certifying  that  neither  the  party 
withdrawing  its  interest  nor  its 
principals  has  received  any 
consideration  in  excess  of  legitimate 
and  prudent  expenses  in  exchange  for 
dismissing/withdrawing  its  petition,  an 
itemization  of  the  expenses  for  which  it 
is  seeking  reimbursement,  and  the  terms 
of  any  oral  agreement.  Each  remaining 
party  to  any  written  or  oral  agreement 
must  submit  an  affidavit  within  5  days 
of  petitioner's  request  for  approval 
stating  that  it  has  paid  no  consideration 
to  the  petitioner  in  excess  of  the 
petitioner's  legitimate  and  prudent 
expenses.  The  data  is  used  by  FCC  staff 
to  ensure  that  an  expression  of  interest 
in  applying  for.  constructing,  and 
operating  a  station  was  filed  imder 
appropriate  circumstances  and  not  to 
extract  payment  in  excess  of  legitimate 
and  prudent  expenses. 

OMB  Number:  3060-0175. 

Title:  Section  73.1250  Broadcasting 
emergency  information. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Munber  of  Respondents:  SO. 

Estimatea  time  per  response:  1  hour. 

Total  annual  burden:  SO  hours.    - 

Needs  and  Usee:  Emergency 
situations  in  which  the  broadcasting  of 
information  is  considered  as  furthering 
the  safety  of  life  and  property  include, 
but  are  not  limited  to,  tornadoes, 
hurricanes,  floods,  tidal  waves, 
earthquakes,  and  school  closings. 
Section  73.1250(e)  requires  that 
immediately  upon  cessation  of  an 
emergency  during  which  broadcast 
facilities  were  used  for  the  transmission 
of  point-to-point  messages  or  when 
daytime  facilities  were  used  during 
nighttime  hours  by  an  AM  station,  a 
report  in  letter  form  shall  be  forwarded 
to  the  FCC  in  Washington,  D.C.,  setting 
forth  the  nature  of  the  emergency,  the 
dates  and  hours  of  the  broadcasting  of 
emergency  information  and  a  brief 
description  of  the  material  carried 
during  the  emergency.  A  certification  of 
compliance  with  the 
noncommerdalizatiaa  provision  must 
accompany  the  report  where  daytime 
facilities  are  used  during  nighttime 
hours  by  an  AM  station.  The  report  is 
used  by  FCC  staff  to  evaluate  the  need 
and  nature  of  the  emergency  broadcast 
to  confirm  that  an  actual  emergency 
existed. 

OMB  Number:  3060-0423. 

Title:  Section  73.3588  Dismissal  of 
petitions  to  deny  or  withdrawal  of 
informal  objections. 

Form  Number:  None. 

Type  of  Review:  Extension. 


Affected  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  80 
petitioners. 

Estimated  time  per  response:  20 
minutes — 8  hours  (20  minutes 
consultation:  8  hours  contracted 
attorney). 

Total  annual  burden:  26  houra. 

Needs  and  Uses:  Section  73.3S86 
requires  a  petitioner  to  obtain  approval 
bom  the  FCC  to  dismiss  or  withdraw  its 
petition  to  deny  when  it  is  filed  against 
a  renewal  application  and  applications 
for  new  construction  permits, 
modifications,  transfera  and 
assigiunents.  This  request  for  approval 
must  contain  a  copy  of  any  written 
agreement,  an  affidavit  stating  that  the 
petitioner  has  not  received  any 
consideration  in  excess  of  legitimate 
and  prudent  expenses  in  exchange  for 
dismissing/withdrawing  its  petition  and 
an  itemization  of  the  expenses  for  which 
it  is  seeking  reimbursement.  Each 
remaining  party  to  any  written  or  oral 
agreement  must  submit  an  affidavit 
within  5  days  of  petitioner's  request  for 
approval  stating  that  it  has  paid  no 
consideration  to  the  petitioner  in  excess 
of  the  petitioner's  legitimate  and 
prudent  expenses.  The  data  is  used  by 
FCC  staff  to  ensure  that  a  petition  to 
deny  or  informal  objection  was  filed 
under  appropriate  circumstances  and 
not  to  extract  payments  in  excess  of 
legitimate  and  prudent  expenses. 

OMB  Number:  3060-O4S2. 

Title:  Section  73.3589  Threats  to  file 
petitions  to  deny  or  informal  objections. 

form  Number:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  IS  AM/FM/ 
TV  stations. 

Estimated  time  per  response:  20 
minutes — 1  hour  (20  minute 
consultation  time;  1  hour  contracted 
attorney). 

Total  annual  burden:  5  houra. 

Needs  and  Uses:  Section  73.3589 
requires  an  applicant  or  licensee  to  file 
with  the  FCC  a  copy  of  any  written 
agreement  related  to  the  dismissal  or 
withdrawal  of  a  threat  to  file  a  petition 
to  deny  or  informal  objection  and  an 
affidavit  certifying  that  neither  the 
would-be  petitioner  nor  any  person  or 
organization  related  to  the  would-be 
petitioner  has  not  or  will  not  receive 
any  consideration  in  excess  of  legitimate 
and  prudent  expenses  incurred  in 
threatening  to  file.  The  data  is  used  by 
FCC  staff  to  ensure  that  a  threat  to  file 
a  petition  to  deny  or  informal  objection 
was  made  under  appropriate 
circumstances  and  not  to  extract 


payments  in  excess  of  lagitimste  and 
prudent  expenses. 

OMB  Number:  3060-0251. 

Title:  Section  74.833  Temporary 
authorizations. 

Form  Number  None. 

I^e  of  Review:  Extension. 

Affected  Public:  Business  or  other  fbr- 
proRt. 

Number  of  Respondents:  6  low  power 
suxiliary  stations. 

Estimated  time  per  response:  2  houn. 

Total  annual  burden:  12  houra. 

Needs  and  Uses:  Section  74.833 
requires  that  requests  for  special 
temporary  authorization  be  made  by 
informal  applications  for  low  power 
auxiliary  station  operations  which 
caniK)t  be  conducted  in  accordance  with 
Section  74.24  of  the  FCC's  rules  and  for 
operations  of  a  temporary  nature. 
(Section  74.24  states  that  cUsses  of 
broadcast  auxiliary  stations  may  be 
operated  on  a  short-term  t>asis  under  the 
authority  conveyed  by  a  Part  73  licensee 
without  prior  authorization  from  the 
FOC.  subject  to  certain  conditions.)  The 
data  is  used  by  FCC  staff  to  insure  that 
the  temporary  operation  of  a  low  power 
auxiliary  station  will  not  cause 
interference  to  other  existing  stations 
and  to  assure  compliance  %vith  currant 
FOC  rules  and  regulations. 
Federal  Conununicatiooi  Comroissioo 
William  F.CatsK 
Acting  Secretary. 
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Noocv  Off  moac  ■noniwin 
Collections  Submitted  to  OMB  lor 
Review  and  Approval 

)uty  31,1996. 

•uaaiARr:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  requited  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
infoimation  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
infoimation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
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(b)  the  aoomcy  of  the  CommiarioDi 
buidan  aitimatM:  (c)  ways  to  aoliaiic* 
the  quality,  ntUity,  md  daiity  of  tha 
inianiiatian  oalkxiad  and  (lU  ways  to 
minlmlni  tha  burdan  of  the  ooUactlop  of 
Intnnnatiop  on  the  taapondanta, 
inoliKHng  the  uae  of  automated 
oollactiaD  tadmiquas  or  other  taaat  at 
infonnation  tadmology. 
IMnK  Wiittan  nnmin«nt«  (hould  be 
mfamittad  oo  or  befora  Septambar  S, 
1996.  If  you  anticipata  that  you  will  be 
nifamittiiig  coaunenti,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notica,  you  should 
advise  the  contact  Uated  below  as  soon 
aspoaaible. 

AOOflCMES:  Direct  all  coomients  to 
Dorothy  Conway,  Federal 
Communications  Commiasiaa,  Room 
234, 1919  M  St.,  N.W.,  Wasbin^on,  DC 
20554  or  via  internet  to 
dGonwayM3c«ov  and  Timothy  Fain, 
0MB  Daak  Officar,  10236  NEOB  725 
17th  Strael,  N.W.,  Waahington.  DC 
20503  or  bin— Mkl.a0p.9nr. 
ran  RJRTNai  MPOMMTKM  OONTACR  For 
additional  infonnatioo  or  copiaa  of  the 
inibnnatian  collections  oontact  Oorothy 
Conway  at  20Z-(18-O217  or  via  intaniet 
at  dconwayWccgov. 

mmmBtTun  mpommhon:  On  April 

3, 1996  tha  Commission  submittod  the 
following  collection  to  OMB  for  review 
and  approval  The  Commission 
inadvertently  did  not  publish  the 
Federal  Register  Notice  request 
comments  upon  submission  of  this 
collection.  Tlierefore  we  are  requesting 
comments. 
(»IB  Appmml  Number:  3060-0641 
Title:  Amendment  to  Parts  2  and  90 
of  the  Commission's  Rules  to  provide 
tar  the  use  of  200  Channels  outside  of 
the  Designated  Filing  Arees  in  the  896- 
901  MHz  Bands  Allotted  to  the 
Spedalizad  Mobile  Radio  Pool,  2nd 
Order  on  Reconsideration  &  7th  R&O  for 


the  900  MHs  SpecUliaad  MoU*  Radio 
SanrioB. 
FonnNo:S/A. 

Type  of  Review:  Rsviaion  of  a 
Curnntly  appnnrad  ooUadiaa. 
Ranxiiidaols:  Indivlduala  or 
boueAolda;  Biisinaaa  or  other  forjroBL 

KsHiDfrtwrf  TEme  Ar  Asaponse:  Tlie 
CODUniaaian  eaHmafa  the  ibUowii^:  4 
hours  par  raapondani  to  prepare 
ownership  and  groaa  revenue 
informatian  for  amall  businees;  30 
minutes  per  respondent  to  disclose  the 
terms  of  Joint  bidding  agreements  snd 
maintaining  filea  on  transfer  of 
disclosure  information;  and  2  hours  pa 
respondent  to  provide  information  to 
show  compliance  with  coverage 
taquirsmenta.  Additionally,  tha 
Commisaiao  aatimahw  approximately 
75%  of  the  respondents  may  hire  a 
contractor  to  prepare  the  inioimatian. 
The  time  eatimated  for  obtaining  thaaa 
services  is  30  minutes  per  respoodent 
for  each  requirement 
Tola]  Annual  Buiden:  1,139  hours. 
Costs  to  the  Bapondenb:  The 
Commlasiao  «fH"^!w  an  average  salary 
for  a  contractor  of  $200  an  hour.  The 
coat  for  hiring  these  contractors  is 
approximately  $284,251. 

Needs  and  C/sss:  The  information  will 
be  used  by  the  Commission  to 
determine  whether  the  applicant  is 
legally,  technically  and  financially 
qualified  to  be  a  licensee.  Without  such 
information  the  Commission  could  not 
determine  whether  to  issue  the  licenses 
to  the  applicants  that  provides 
telecommunications  services  to  the 
public  and  therefore  fulfill  its  statutory 
responsibilities  in  acconlance  with  the 
Communicatioas  Act  of  1934,  as 
amended.  The  information  will  also  be 
used  to  ensure  the  market  integrity  of 
the  auction.  This  collection  has  been 
revised  to  include  the  burden  for  any 
licenses  that  may  be  re-auctioned. 


Fadsral  CoaimixniCBtioiis  CommiMkm 
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meMOWLT  MMOtMOV  IMn  AND  TME: 
Thursday,  Auguat  8, 1906. 10  a.m. 
Meeting  Open  to  the  Public 
THE  POUODMNQ  trai  WAS  Da£TB>  FMXI 


Advisoy  OpinioB  l«ae-30:  Itobait  F. 
Bauer  on  behalf  of  the  DsmuLiaUcSsnatorlal 
rampalgn  Cnmmltlee  and  the  Denmastic 
riiiiBiasilniisl  Csa«palgn  ConmiiUea. 

KMONTO  OOtfTACT  FOfl  MPOMMHON: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  210-4155. 

"    I    • II. 

Secmary  of  the  Committioa. 

IFR  Doc  96-20167  FUad  B-2-S8;  3:06  pm) 
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FEDERAL  MARITME  COMMHSION 
Oe— » Freight  Fonm^m  Uamnm; 


Notice  is  hereby  given  that  the 
following  ocean  height  forwarder 
Ucanse  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  510. 


No. 


2247  . 


ana  Wani««oiialFarw»dara,lnc  1866.  North  |[teCKldanPlaoa.Hiil»weod,C»  90028. 


July  16. 1986. 


Director.  Biuemi  of  Tariffs,  Ortificatioa  and 

Ucenaing. 

IFR  Doc  98-19904  FUed  8-5-96: 8:45  ami 


FEDERAL  RESERVE  SYSTEM 

Changs  ki  B«*  Control  NoIIom; 
otShwwod 


The  notificania  listed  below  have 
applied  under  the  numgf.  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  fiictore  that  are 
considered  in  aOing  on  the  notices  are 


set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(])(7)). 

The  notioea  are  available  for 
immediate  inapactiaa  at  the  Federal 
Reaerve  Bank  indicated.  Onoa  tin 
notioae  have  been  acoaptad  for 
procassing,  they  will  abo  be  available 
far  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persoos  may 
expraas  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Conunents  must  be  received 
not  later  than  Auguat  26, 1996. 


A.  Federal  Reaerve  Bank  of  New 
York  (Christopher  J.  McCurdy,  S««iior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045: 

I.  New  York  Central  Mutual  Fire 
Insurance  Company.  Edmeslon.  New 
York;  to  acquire  an  additional  3.74 
percent,  for  a  total  of  13.62  percent,  of 
the  voting  shares  of  CNB  Financial 
Corp.,  Canajoharie,  Montgomery,  Now 
York,  and  thereby  indirectly  acquire 
Central  National  Bank.  Canajoharie, 
New  York. 

Board  of  Govornors  of  the  Federal  Reserve 
Sysmm.iuly  31.1996. 
Jamufer  ).  Johiison, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  96-19918  Piled  8-5-96: 8:45  am) 
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Sunshine  Mseting  Notice 

AOetCY  HOLOtNG  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  11:00  a.m.,  Monday. 

August  12, 1996. 

PUkCE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  ZOlh  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  itmssignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  .System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne!' Assistant  to  the 
Board;  (202)  4.')2-3204.  You  may  rail 
(202)  452-3207,  begiiming  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  2, 1996. 
lennifer  |.  lohnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-20164  Piled  8-2-96;  2:44  pmj 
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FEDERAL  TRADE  COMMSSiON 
(Docket  No  92Sq 

California  Dental  Association; 
Prohibited  Trade  Practices  and 
Atflrmattve  Corrective  Actions 

AQBICY:  Federal  Trade  Commission. 
ACTION:  Final  order. 

SIMMARY:  This  fitial  order  prohibits  the 
19,000  member  professional  association 


from  restricting,  regulating,  impedftig, 
declaring  unethical,  or  interfering  with 
the  advertising  or  publishing  of  the 
prices,  terms  or  conditions  of  sale  of 
dentists'  services  and  the  solicitation  of 
patients,  patronage  or  contracts  to 
supply  dentists'  servii^s.  in  addition, 
the  final  order  r«4uires,  among  other 
things,  the  respondent  to  update  its 
Code  of  Ethics  to  comply  with  the 
provisions  of  the  Commission's  order 
and  to  publish  the  Commission's  order 
and  complaint,  as  well  as  an 
announcement  descrihing  the  order's 
effect,  in  the  California  Ilental 
Association  JoumaL 
dates:  Complaint  issued  July  9. 1993. 
Final  order  issued  March  25.  1996.' 
FOR  FURTXER  INFORMATION  CONTACT: 
Sally  Maxwell,  FTC/S-3115, 
Washington,  D.C.  20580.  (202)  326- 
2674. 

(Sec.  6, 38  StaL  721 :  IS  US.C.  46.  Interprets 
or  applies  sec  5, 3S  Stat.  719,  as  amended; 
1.S  U..S.C  45) 
Benjamin  L  Bcnnan, 
Acting  Secretary. 
IFR  Doc  96-19942  Filed  8-5-96;  8:45  am) 


Daniel  Ducere,  FTC/S-2115, 
Washington,  D.C.  20580.  (202)  326- 
2526. 

SUPPlfMBITARY  MFORMATICN:  In  the 
Matter  of  National  Dairy  products  Corp. 
The  prohibited  trade  practices  and/or 
corrective  actions  are  removed  as 
indicated. 

(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  inlsipots  . 

or  applies  sec.  2.  49  Slat  1526;  IS  U.SJCi  13) 

BeniaminL  Bennui, 

Acting  Secretary. 

(PR  Doc.  96-19943  Filed  8-5-96;  8:45  ami 


[Diet  6648] 

NaUonsI  Dairy  Products  Corp.; 
Prohibttsd  Trade  PracUc«s  and 
AffirmaUvs  Coirectlvs  Actions 

AGENCY:  Federal  Trade  Commission. 
action:  Set  Aside  Order. 

summary;  This  order  reopens  a  1967 
consent  order — which  prohibited 
National  Dairy  Products  Corp.  and 
subsequently  its  successor.  Kraft  Foods, 
Inc.,  from  engaging  in  territorial  price 
discrimination  in  the  sale  of  its  jellies, 
preserves  and  other  food  products — and 
sets  aside  the  consent  order  pursuant  to 
the  Commission's  Sunset  Policy 
Statement,  tmder  which  the 
Commission  presumes  that  the  public 
interest  requires  terminating 
competition  orders  that  are  more  than 
20  years  old. 

DATES:  Consent  order  issued  June  28, 
1967.  Set  aside  order  issued  November 
8, 1995.' 
FOR  FURTHER  INFORMATION  C0t«TACT: 


'Copies  oftlieCoinplainl.  Initial  Decision, 
Opinion  of  tlje  Commission.  Final  Order,  and 
Statements  of  Commissionerri  Azcuenaga  and  Staiel( 
are  available  from  ttie  Commission's  Public 
Reference  Branch,  tt-130.  Glh  Sueel  and 
Pennsylvania  Avenue.  N.W..  WashinRton,  D.C.. 
20SS0. 

>  Copies  ol  ttie  Consent  Order  and  Set  Aside 
Order  eie  availsblo  from  the  Commission's  Publh: 
Reference  Branch.  H-130,  eth  Street  and 
Pennsylvania  Avenue,  N.W..  Wssliinglon.  D.C. 
20Ssa 


[DM.  9206] 

Occldantal  Petroleum  Corporation,  et 
al.;  ProMWted  Trade  Praclicm  snd 
Alflrmative  Corrective  Actions 

AGBtCY:  Federal  Trade  Commission. 
ACTION:  Modifying  order. 

SUMMARY:  The  order  reopens  a  1994 
modified  consent  order  Ihat  settled 
allegations  that  Occidental's  acquisition 
of  Tenneco  would  substantially  reduce 
competition  in  the  U.S.  market  for  mass 
and  suspension  PVC  and  required  the 
Commission's  prior  approval  before 
acquiring  the  stock  or  PVC  assets  of  any 
PVC  producer  in  the  United  States.  This 
order  modifies  the  consent  order  by 
deleting  the  prior  approval  requirements 
in  Paragraph  VI  of  the  consent  order 
,  pursuant  to  the  Commission's  Prior 
Approval  Policy,  imder  which  the 
Commission  presumes  that  the  public 
interest  requires  reopening  cases  and 
setting  aside  the  prior  approval 
provisions  in  outstanding  merger  orders, 
making  them  consituent  with  the  policy. 
DATES:  Consent  order  issued  February  3, 
1994.  Modifying  order  issued  November 
16   1995  ' 

FOR  FURTHBl  INFORMATION  CONTACT: 
Daniel  Ducore,  FTC/S-211S. 
WasUngton.  D.C  20580.  (202)  326- 
2528. 

SUPPLBtBtTARY  INFOfWATION:  In  the 
Matter  of  Occidental  Petroleum 
Corporation,  et  al.  The  prohibited  trade 
practices  and/or  corrective  actions  as  set 
forth  at  59  FR  15735,  are  changed,  in 
pari,  as  indicated  in  the  summary. 
(Sec.  8,  38  Stat.  721: 15  U.S.C  46.  Intorpiet 
or  apply  sec  5. 38  Stat  719.  as  amended:  sec 
7,  38  StaL  731.  as  amended;  15  U.S.C  45. 18) 
Beniaaun  L  Berman, 
Acting  Secretary. 

IFR  Doc.  96-19944  Filed  8-5-98;  8:45  ami 
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'Copieiiodhe  Modifying  Order  are  available 
from  the  t^jmmiMioii's'Piiblic  Kefereoca  Branch. 
11-130. 6th  Street  and  I'onnsylvanis  Avenue,  N.W.. 
Washloglon,  D.C  iOSao. 
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Senior  Executive  SarviM:PMloniMnc«    D^ARTMENT  OF  HEALTH  AND 

HUMAN  SERVICCS 


AQBtCY:  Federal  Trade  CnminiMion. 
ACTION:  NoUca. 


Centarafor 


V:  Notice  is  hereby  given  of  the 
names  of  the  standing  Perfonnance 
Review  Board  Roster. 
OATCS:  August  6. 1996. 
FOR  RIRTMER  atFOflMATtON  CONTACT: 
Elliott  H.  Davis,  Director  of  Personnel, 
Federal  Trade  Commission  (FTC),  6th  k 
Pennsylvania  Ave.,  N.W.,  Washington, 
DC  20580,  (202)  326-2022. 
aumSHBtTARY  affOmMTION:  Section 
4314(c)  (1)  through  (S)  of  title  S,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  witn  regulations  prescribed 
by  the  Office  of  Personnel  Managonent, 
one  or  more  performance  review  boards. 
The  board  shall,  among  other  things, 
review  and  evaluate  the  initial  appraisal 
of  a  senior  executive's  perfonnance  by 
the  supervisor,  and  mdce  appropriate 
recommendations  to  the  appointing 
authority. 

The  following  persons  era  appointed 
to  the  FTCs  Performance  Review  Board 
Roster:  Office  of  the  Chairman:  James 
Hamill,  Lorraine  Miller,  Susan  DeSenti; 
Office  of  the  Inspector  General: 
Frederick  Zirkel;  Office  of  the  Executive 
Director  Robert  Walton,  Rosemahe 
Straight,  Alan  Proctor,  James  Qffin. 
Richard  Arnold:  General  Counsel: 
Stephen  Calkins,  Jay  Shaffer,  Ernest 
benstadt.  Christian  White;  Office  of 
Seoelary:  Donald  Clark:  Bureau  of 
Competition:  William  Baer,  George 
Caiy,  Marie  Whitener,  Ann  Malester, 
Michael  McNeely.  PhilUp  Broyles, 
Walter  Winalow,  Robert  LeibenhiA; 
Bureeu  of  Consumer  Protection:  Joan 
Bernstein.  Teresa  Schwartz,  Lydia 
Fames.  David  Medine,  Elaine  Koliah. 
Eilerai  Hanington,  Dean  GnyUll.  C  Lee 
Peeler,  Buimu  of  Economics:  Jonathan 
Baker.  Ronald  Band.  Gary  Roberts,  Paul 
Pautler. 
DaMUS.a»k. 
Secrefniy. 
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Control  and 


pNFo-a»-aig 

Propoaad  Data  CoBacllona  auba«na 
ioc  PuMIc  OonMiant  and 


In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Outers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
simmuuies  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

(Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  infbrmaticn 
is  necessary  for  the  prt^r  performance 
of  the  functions  of  the  agency,  inrliwting 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infonnaUon 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilms 
Johnstm,  CDC  Reports  CUearance  Officer. 
1800  Clifton  Road.  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  tvithin  60  days  of  this  notice. 


1.  RsliabiUty  and  Validity  Assessment 
of  the  Use  of  Scales  of  Stressful  Life 
Events  in  Black  Women  of  Reproductive 
Age— (0920-0356)— Reinstatement— A 
CDC  review  of  studies  of  psychosocial 
factora  and  adverse  pregnancy  outcome 
supports  the  hypothesis  that  high  levels 
of  exposure  to  stressful  life  experiences 


put  black  women  at  increased  risk  for 
adverse  reproductive  outcome, 
particularly  Preterm  Delivery  (PTD)  and 
Very  Low  Birth  Weight  (VLBW).  The 
purpose  of  this  study  is  to  evaluate  the 
reliability  and  validity  of  existing 
instruments  that  measure  stressfiil  life 
events  in  black  women  of  reproductive 
age.  Respondents  will  consist  of 
reproductive  age  residents  who  live  in 
the  Atlanta  area  and  who  attend  a  health 
care  fiidlity  that  has  a  behavioral 
prenatal  unit.  Approximately  one  half  of 
the  women  will  be  pregnant  at  the  time 
of  data  collection. 

Women  enrolled  in  the  study  respond 
to  a  series  of  demographic  and 
psychosocial  questionnaires.  Women 
are  also  asked  to  provide  a  24  hour 
urine  sample  and  saliva  sample.  Both 
samples  are  used  to  correlate  reported 
levels  of  stress  with  laboratory  meesures 
of  stress. 

Participation  in  this  study  is 
voluntary  and  participants  will  receive 
a  reimburaament  for  their  time.  A 
written  informed  consent  will  be 
obtained  and  oversight  will  be  provided 
by  local  institutional  review. 

The  study  is  ongoing  and  by 
December  31, 1996.  approximately  two- 
thirds  of  data  collection  will  be 
completed.  In  January  1997,  we  need  to 
continue  data  collection  so  that  we  will 
have  100  women  for  the  validity  study 
and  29  women  for  the  reliability  study. 
To  complete  the  validity  study.  100 
women  will  be  interviewed  and  will 
submit  one  24  hour  urine  coUection  and 
a  saliva  sample.  To  complete  the 
reliability  study.  29  women  will  be 
interviewed  on  two  separate  occasions 
to  determine  whether  responses  to  the 
structured  stress  scales  are  consistent. 
These  women  will  also  submit  a  24  hour 
urine  coUection  and  a  saliva  sample,  the 
total  estimated  coat  to  respondants  is  at 
$8,616. 


No.  o<  re- 

spondsms 

Nftotra- 
spofMtanI 

A«g.buRlaiV 
reaponee 
(inhn.) 

Total  burden 

(klhfS.) 

f«a»>«y  sUKtir  »oi*>-AlrtcafrAineriean  Womentof  «ie  mas  ot  18 10  46 

29 
100 

1 
1 

13 

7 

377 
700 

Toili 



1.077 

Dated:  July  31, 19M. 
Wiliu  G.  Johasea, 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc  96-19935  Filed  S-5-9e:  8:45  ami 
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Haalth  Cai«  Financing  Adminlstfation 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AOeiCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  tile 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summaries  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology-to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Comprehensive 
Outpatient  Rehabilitation  Facility 
(CORF)  Eligibility  and  Survey  Forms 
and  Information  Collection 
Requirements  in  42  CFR  485.56,  485.58, 
485.60;  Form  No.:  HCT'A-359,  HCFA- 
360.  HCyA-R-55;  Use:  In  order  to 
participate  in  the  Medicare  program  as 
a  CX)RF,  providers  must  meet  Federal 
conditions  of  participation.  The 
certification  form  is  needed  to 
determine  if  providers  meet  at  least 
preliminary  requirements.  The  survey 
form  is  used  to  record  provider 
compliance  with  the  individual 
conditions  and  report'findings  to  HCFA; 
Frequency.  Atmually;  Affected  Public: 
Business  or  other  for  profit,  not  for 
profit  institutions.  State,  local,  or  tribal 
governments;  Number  of  Respondents: 
162:  Total  Annual  Responses:  324;  Total 
Annual  Hours:  526  (reporting).  77.014 
(record  keeping). 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 


collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov,  or  to  obtain  the 
supporting  statement  and  any  related 
forms.  E-mail  your  request,  including 
your  address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff,  Attention:  John  Burke. 
Room  C2-26-17,  7500  Security 
Boulevard.  Baltimore,  Maryland  21244- 
1850. 

Dated:  July  30,  1996. 
EdwinJ.  Glaliel. 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administmtion. 
IFR  Doc  9fr-19992  Filed  8-S-96;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Information  Collection  Sulxnltted  to 
tiM  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1028- 
0051).  Washmgton,  DC  20503. 

Title:  Annual  National  Earthquake 
Hazards  Reduction  Program 
Aimouncement. 

OMB  approval  number:  1028-0051. 

Abstract:  Respondents  submit 
proposals  to  support  research  in 
earthquake  hazards  and  earthquake 
prediction  to  earth-science  data  and 
information  essential  to  mitigate 
earthquake  losses.  This  information  will 
be  used  as  the  basis  for  selection  and 
award  of  projects  meeting  the  program 
objectives.  Annual  or  final  reports  are 
required  on  each  selected  performances. 


Bureau  form  number:  None. 

Frequency:  Aimual  proposals,  annual 
or  final  reports. 

Description  of  respondents: 
Educational  institutions,  profit  and  non- 
profit organizations,  individuals,  and 
agencies  of  local  or  State  governments. 

Annual  responses:  500. 

Annual  burden  hours:  17,200  hours. 

Bureau  clearance  officer:  John 
Cordyack,  703-646-7313. 

Dated:  )une  4, 1996. 
P.  Patrick  Laahy. 
Chief  Geologist. 
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Burasu  of  Land  Management 
tCO-OSC-ltlO-OO] 

Notice  of  Jamporary  Closura 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  temporary  closure  of 

Zapata  Falls  recreation  area  in  Alamosa 

Coimty,  (Olorado. 

SUMMARY:  Notice  is  hearby  given  that 
effective  August  5,  1996,  public  lands 
described  below  are  closed  to  all  public 
use  Monday  through  Friday  under  the 
authority  and  requirement  of  43  CFR 
8364.1.  This  closure  effects  those 
portions  of  BLM  lands  located  in 
T.39N..  R.13E.  S'A  Section  18,  T.28S., 
R.73W.,  SWSW  Sec.  7,  N'/f>  Sec.  17.  N'A 
Sec.  18.  The  purpose  of  this  closure  is 
to  insure  pgbUc  safety  during 
construction  work.  The  site  is  going 
through  the  last  stage  of  construction  to 
improve  the  picnic  area  by  installing 
grills,  picnic  tables,  benches,  an 
information  kiosk  and  developing  trails. 
These  restrictions  do  not  apply  to 
emergency,  law  enforcement  and 
Federal,  Stale  or  other  government 
personnel  who  are  in  the  area  for  official 
or  emergency  purposes  and  who  are 
expressly  authorized  or  otherwise 
officially  approved  by  BLM.  Any  person 
who  fails  to  comply  with  this  closure 
order  issued  under  this  subpart  may  be 
subject  to  the  penalties  provided  in 
8360.0-7  of  this  title.  Notice  of  this 
closure  will  be  posted  at  the  site.  San 
Luis  Resource  Area  Office  and  at  the 
Onon^^ty  District  Office. 
IMTE8:  This  emergency  closure  is 
effective  August  5, 1996  through 
September  30, 1996. 
ADDRESSES:  Comments  can  be  directed 
to  the  Acting  Area  Manager,  San  Luis 
Resource  Area,  1921  State  Ave., 
Alamosa,  CO  81101  or  District  Manager. 
Canon  Oty  District  Office  .3170  East 
Main  Street,  Canon  City,  GO  81212. 
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Martinez,  Acting  Area  Manager  at  (71S) 

589-4975. 

BMiih  K.  Sfaria. 

Digtrict  Managar. 

[FR  Doc  ae-lMse  FUsd  8-S-W:  8:45  ami 
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DMrtct  AdvtMfy  Counctt  MMdng 


illQNOaMrACnPred    of  these  properties  under  the  Natiooal 


r:  Bureau  of  Land  Management, 
Dekolas  District  Office,  interior. 
ACTMN:  Notice  of  meeting. 


:  A  meeting  of  the  Dakotaa 
OisHict  Resource  Advisory  Council  will 
be  held  September  9-10, 1996.  at  the 
BLM  District  OfBce,  ENckinson,  North 
Dakota,  heginnitig  at  S.-(Wajm.  each  day. 
The  meeting  will  fbcua  oo  land 
exchanges  in  South  Dakota,  weed 
issues,  and  other  natural-resource 
concerns:  a  field  trip  to  the  Schnell 
Ranch  Recreati(»i  Area  may  be  included 
in  the  meeting  agmda.  The  12-maafiber 
Council  adriaes  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
assodatad  with  public  land 


The  meeting  is  open  to  the  public.  A 
public  comment  period  is  set  for  8:00 
a.m.  on  September  lOtfa.  The  public  may 
make  oral  statements  to  the  Council  or 
file  written  statements  for  the  Council  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per-person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours. 

RM  niRTMBI  MFOMMTKM  CONTACT: 
Jon  Pinner,  Administrative  Officer, 
Ookotas  District  Office,  2933  3rd      • 
Avenue  West,  Dickinson,  ND  58601. 
Telephone  (701)  225-9148. 

Dstad:  July  30, 1996. 
nsagliiLBilsr, 
UitrK<A4liinager. 
(FK  Doc  96-19914  Filed  8-S-96;  S:4S  ml 


National  Psrfc  Satvlca 

National  Ragistar  of  HMofte  Plaoaa; 
NotMcaUon  of  Pending  Nominallaos 

Nominations  for  the  following 
properties  being  coasidered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
lULY  27, 1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 


Register  criteria  for  evaluation  may  be 
for%varded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C  20013-7127.  Written 
comments  should  be  submitted  by 
August  21, 1996. 
MkSmgt, 
Acliag  Keeper  of  the  NationaHleglilar. 


Raodolpb  County  Couttfaouse,  let  of 
Broadway  uid  N.  Mart  Sn.,  SW  comer, 
Pocahontas,  96000910 

CALIFOINIA 

FrasaaCsaaiy 

Dinkey  Creek  Bridge,  Off  Dinkey  Creak  Rd., 
W  of  Camp  Framo,  Sierra  Natiooal  Forest. 
Dinkey  Creak.  96000911 

(XlNNBCnOlTr 


HaUvUla  MiU  Historic  District,  HaUviUe  Rd,, 
Hall's  Mill  Rd.,  and  CT  2A  on  HallvUle 
Fend,  Pieaton.  96000913 

Poquelanuck  VUlaga  Historic  District, 
Roughly,  along  Main  SL  between  CT  117 
and  MUdls  Rd.  and  along  School  Houw 
and  Oder  Mill  Rd.,  Pleatoo,  98000912 

nOUDA 

larlsaeOwly 

Norton,  Rotmt  Lee,  House,  204S  Church  St., 
Cypnas.  96000914 

Mrlalaah  Cenrty 

Beliavior  Cemetety,  S  end  of  Sapelo  Island. 

1.2S  mi  W  of  Hog  Hanunock,  Hog 

Hammock  vicinity,  96000015 
First  African  Baptist  Church  at  Raccoon 

Bluff,  B  tide  of  Sapelo  Island, 

approximately  2  mi.  N  of  Hog  Hammock. 

Hois  Hammock  vicinity,  96000916 
Hog  Hammock  Historic  District.  B  side  of 

Sapelo  Island,  Hog  Hammock.  96000917 

KANSAS 

fehasanCewly 

BlacUsathar  Farm.  6140  W  183rd  St, 
Stilwall.  96000918 

MAKYLAND 

Wi 


Ipswich  Mills  Historic  District,  Roughly 
boundad  by  Union  St,  Boston  ana  Maine 
RR  tracks,  and  the  Ipswich  River,  Ipswich, 
96000923 

NOnHCAIOUNA 

MaeaaCeu^ 

First  Prsabytarian  Church,  471  Main  St. 
Highlands,  96000925 

MacU^hMsg  Caoty 

Matthews  Commercial  Historic  District, 
157—195  ind  156—196  N.  Trade  St.,  118 
E.  Charles  SL,  Matthews.  96000928 

PewfniBiSiia  Ciienly 

Old  Neck  Historic  District.  Roughly  bounded 
by  US  17,  NC 1302,  NC 1300,  Suttoos  Cr., 
and  Perquiiiians  River,  Hertlord  viciaity, 
96000929 

OHIO 

AnglaiaeCssMtj 

Blume  High  School,  405—409  S.  Blackhoof 
SL,  Wapakooeta.  96000933 

Haatlhea  Cemly 

May.  David  and  Mary,  Houae,  3723 
Washington  Ave.,  Cincinnati,  96000031 

Madison  Cooaly 

First  United  Methodist  Church.  52  N.  Main 
St,  London,  96000930 

MlasaiCmBly 

Piqua  High  School,  316  N.  CoUaga  St.  Piqua, 
96000927 

SdataCasnty 

Second  Presbyterian  C3nuch,  801  Waller  St, 
Portsmouth.  96000926 

Wood  County 

Housley.  R.  A.,  House,  24155  Front  St., 
Grand  Rapids,  96000932 


Fassitt  House,  12025  Fassitt  Ln.,  Berlin 

vicirUty.  96000921 
Martin,  James,  House,  207  Ironshire  St. 

Snow  Hill,  96000922 
Pumell,  Gaoge  Washington,  House,  201  B. 

Msrket^.,  Soow  Hill,  96000920 
Williams  Grove,  11842  Portin  Dr.,  Berlin 

vicinity.  96000919 

MASSACHUSKITS 

Essex  Cooaly 

Bro<vn  Stocking  Mill  Historic  District,  24—32 
Broedway  Ave.,  3 — 41  Brownville  Ave.,  10 
Burleigh  Ave..  3—5  Burieigh  PL,  and  35— 
47  Topsfield  Rd.,  Ipswich,  96000924 


Dicjcsen  County 

Dickson  Post  OfBca.  201  W.  College  SL, 
Dickson,  96000934 

TEXAS 

Ganxales  Csuaty 

Gonzales  Commercial  Historic  District, 
itoughly  bounded  t>y  Water,  Saint  Andrew. 
Saint  Peter,  and  Saint  Matthew  Sts., 
Gonzales,  96000935 

PotlerCawsly 

Potter  County  Courthouse  and  Library,  501  S. 

Taylor  SL.  Amarillo,  96000938 
Santa  Fe  Building,  900  S.  Polk  SL,  Amarillo. 

96000939 

SsBJtB  f*"""^ 

Smith  County  Jail,  1881, 309  Brvrin  St.  Tyler, 
96000937 

TmrisCeaaty 

McCalhim,  Arthur  N.  and  Jane  Y., 
W.  32nd  St,  Austin,  96000936 

UTAH 

Sah  Laka  CsoBty 

C^entral  Qty  Historic  District,  Roughly 
boundad  by  S.  Temple,  900  South.  500 
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East  and  700  Bast  Sis.,  Salt  Lake  aty, 
96000940 

WYOMING 

Latvads  (Canity 

Dovmtovm  Cheyetme  Historic  District 
(Boundary  Increase  III),  Roughly  bounded 
by  18th,  Carey,  16th,  and  Warren  Sts., 
Oieyenne,  96000909 
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DEPARTMENT  OF  JUSnCC 
Ofllc*  Of  Rodraaa  Ad 

CMI  RIgMa  DMalon;  Agmey 

.  -  ^  ■  ■■    ..         -.  — . 

anonnanon  wonacnon  Acwiaas: 

Prafxiaad  CoHaotfoiit  Cwnniafit 


action:  Notice  of  Information  Collection 
Under  Review;  Redress  Payments  for 
Japanese  Americans;  CjUidelines  for 
Individuals  Who  Involuntarily 
Relocated  to  Japan  During  the  War,  and 
Guidelines  imder  tshida  v.  United 
States. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment 

The  purpose  of  l)fis  notice  is  to  allow 
an  additional  30  days  for  public 
ctnnments  bom  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Kegiatar. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulations,  part 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officers,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Additionally,  comments  may 
also  be  submitted  to  the  Department  of 
Justice  (DOJ),  Justice  Management 
Division,  Information  Management  and 
Security  Staff,  Attention:  Department 
Clearance  Officer,  Suite  850, 1001 G 
Street,  NW.,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  DOJ  via  fecsimile  to  202- 
514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 


(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  prop»  perfacmance  of  the 
functions  of  the  agency/compoaant, 
including  whether  the  information  will 
have  practical  utility: 

(2)  evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  projxised  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  oo  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electnmic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 


n^Micy  wOTinnaDon  coNacvon 


Overview  of  this  information 
collection: 

(1)  Type  of  information  collection. 
Existing  Collection  in  Use  without  a 
OMB  Number. 

(2)  The  title  of  the  form/collection. 
Redress  Payments  for  Japanese 
Americans:  Guidelines  nn'  Individtials 
Who  Involuntarily  Relocated  to  Japan 
during  the  War  and  Guidelines  imder 
bhlda  V.  United  States. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  None.  Office  of  Redress 
AdministiaUon,  Civil  Rights  Division, 
United  States  DejMrtment  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Individuals  or 
households.  Other:  None.  This 
collection  contains  the  forms  which 
persons  of  Japanese  ancestry  will  use  to 
apply  for  re<hess  compensation  imder 
the  Civil  Liberties  Act  of  1988. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond.  140  respondents:  Declaration 
at  10  minutes  jwr  response;  2,000 
respondents:  Declaration  at  10  minutes 
perres|xmsa. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection.  356  aimual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  August  1, 1996. 
Roeert  B.  Briggs. 

Department  Oearance  Officer,  United  States 
Dgpartment  offugtice. 
IFR  Doc.  96-19970  Filed  8-5-96: 8:45  am) 
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ACTKWC  Notice  of  Information  CoUectioo 
Under  Review:  Applicant  Survey. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  iat  the 
information  collection  listed  twiow. 
This  proposed  information  collection 
was  previottsly  published  in  the  Federal 
Begiiler  on  May  29, 1996,  at  61  PR 
26933,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  KegWar. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulations,  Part 
1320.10. 

Written  comments  and/or  stiggestions 
regarding  the  item(s)  conlairwd  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associaled 
rwponse  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  ASiirs,  Attention: 
Department  of  Justice  Desk  Offioar, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
bcsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  or  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer.  Suite  850, 1001  G  Street.  NW, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  wrill 
have  practical  utility: 

(2)  Evaluate  the  occurecy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collected  of  infomuiUon  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  autonuted, 
electronic,  mechanical,  or  other 
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technological  collection  techniques  or 
other  Forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  proposed  collection  is  listed 
below: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Applicant  Survey. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  justice  sponsoring  the 
collection:  Form  G-942.  Human 
Resources  Branch,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  mil  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstrxict:  Primary:  Individuals  or 
Households.  This  form  is  required  to 
ensure  compliance  with  Federal  laws 
and  regulations  which  mandates  equal 
opportunity  in  the  recruitment  of 
applicants  for  Federal  employment 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  7S,(XK)  respondents  at  4 
minutes  (.066)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours}  associated  with  the 
coUection:  4,950  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  July  31, 1996. 
Rowil  B.  Briggs, 

Department  Oearxutce  Officer,  United  States 
Department  of  justice. 
IFK  Doc  96-19921  Filed  8-S-96: 8:4S  ami 


Office  of  Justice  ProQrsnM 

Buieeu  of  Justice  Assistance;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

AOEMCT:  United  Stales  Department  of 
Justice,  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance. 
ACTION:  Notice  of  information  collection 
under  review;  Fiscal  Year  1996  Church 
Arson  Prevention  Grant  Program. 

DATES:  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  October  7, 1996. 
AOOflESSES:  Additional  comments, 
suggestions,  requests  for  information,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
should  be  addressed  to  Chief  Andrew 
Mitchell,  United  Slates  Department  of 


Justice.  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20531.  Information  can  also  be  obtained 
from  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.,  Washington,  IX 
20530. 

FOR  Rumei  iNPonMATiaN  contact: 

Chief  Andrew  Mitchell  at  (202)  618- 

3469. 

SUPPIXHeKTAWY  MFOMtATWN:  Overview 

of  this  information  collection: 

(1)  Type  of  bifbrmatlon  Collection: 
New  collection  of  information. 

(2)  Title  of  the  Form/Collection:  Fiscal 
Year  1996  Church  Arson  Prevention 
Grant  Program  Form. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the  United 
States  Department  of  Justice  sponsoring 
the  collection:  Bureau  of  Justice 
Assistance. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Units  of  county 
govenmients.  Other  None.  P.L.  90-351, 
as  amended,  enacted  the  Fiscal  Year 
1996  Church  Arson  Prevention  Grant 
Program.  This  program  awards  grant 
funds  to  units  of  county  governments 
for  the  purposes  of  reducing  crime  and 
Improving  public  safety.  The 
Application  Form  will  be  completed  by 
each  eligible  unit  of  county  government 
applicant  and  will  provide  information 
for  application  review  and  award 
processing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimate  for  an  average  respondent  to 
respond:  1291  responses  at  15  minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  annual  burden  645.5  hours 
(including  opportunity  cost). 

Request  for  Coininents 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  coUection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Dated:  July  31, 1996. 
Roberl  B.  Briggs, 

Department  of  Clearance  Officer.  United 
States  [>epar^nent  oflustice. 
IFR  Doc  96-19920  PUsd  8-S-96:  8:45  ami 
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Bureau  of  Justice  Assistance;  Agency 
Information  Collection  Activities: 
Propossd  Collection;  Commsnt 


ACTION:  Notice  of  Information  Collection 
Under  Review;  State  Criminal  Alien 
Assistance  Program  (SCAAP). 

The  proposed  information  collection 
is  published  to  obtain  comments  bom 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  60  days  from  the  date  listed 
at  the  lop  of  this  page  in  the  Federal 
Register.  Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptfons  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
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Linda  McKay  (202)  514-6638,  Bureau  of 
Justice  Assistance.  Office  of  Justice 
Programs,  U.S.  Department  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20531. 

Overview  of  this  information 
collection: 

(Ij  Type  of  Information  Collection: 
Revised  collection  of  information. 

(2)  Title  of  the  Form/Collection:  State 
Criminal  Alien  Assistance  Program 
Application  Form. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Bureau  of  Justice  Assistance, 
OfGce  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Afiiacted  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  Local 
governments.  Other:  None.  This 
program  is  administered  under  the 
authority  of  8  U.S.C  1252(j)  to 
reimburse  States  and  localities  for  costs 
expended  in  the  incarceration  of 
undocumented  criminal  aliens.  The 
Application  Form  will  be  completed  by 
eaai  eligible  State  and  local  applicant 
and  will  provide  information  regarding 
eligible  Inmate  population  and 
incarceration  costs  for  verificatian  and 
award  processing. 

(5)  An  estimate  of  the  total  number  of 
respondenta  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3500  resp<Hues  at  60  minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours]  associated  with  the 
collection:  3,500  aimual  burden  hours. 

If  additicmal  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  CUearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW..  Washington.  DC 
20530. 

Dated:  August  1, 1996. 
«abartB.Brigai, 

Department  Clearance  Officer,  United  States 
Department  oflustice. 
(FR  Doc  96-18969  Filed  8-5-96;  8:4$  ami 


OiBoaof  Juvenile  JuaBcaand 
Dalint|uancy  Prevention 

AQancy  bifonnatlon  Conscaon 
AGiiviBaa:  nopoaea  Luaacuuii, 


ACTION:  Notice  of  iofbnnation  collection 
under  review;  Survey  to  examine  the 
relationship  between  juvenile 
delinquency  and  gang  and  nongang 
afRliation  of  Southeast  Asian  refugee 
youths. 


Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Regiiter  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Regiater. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation,  Pari 
1320.10.  Written  comments  and/or 
suggestions  regarding  the  ilemls) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget,  OfBce  of  Information  and 
Regulatory  AfCairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20563.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Infbtmation 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Straet,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
fecsimile  to  202-514-1534.  Written 
comments  and  suggestions  firom  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility: 

(2)  evaluate  the  accuracy  of  the 
agencies/component  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  asstmiptioiu  used; 

(3)  enhance  the  quality,  udlity,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  thoee  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  ooUectian  tedmiquea  or 
other  forms  of  informadon  technology, 
e.g.,  permitting  electronic  aubmisaion  of 
responses. 

Overview  of  this  information 
coUection: 

(1)  Type  of  information  coUecdrai: 
New  survey  to  examine  the  relationship 
between  juvenile  delinquency  and  gang 
and  nongang  affiliation  of  Southeest 
Asian  refugee  youths. 


(2)  The  title  of  the  form/collection: 
Delinquency  and  Criminal  Street  Gang 
Affiliation  Among  Southeast  Asian- 
American  Youth  Survey. 

The  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  coUection. 
Form:  None.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 
Justice  Programs.  Untied  States 
Department  of  Justice. 

(4)  Affected  public  who  wiU  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Primary:  Delinquent 
and  non-delinquent  youth  involved  in 
gang  or  non-gang  law  violating  groups 
and  a  parent  or  guardian.  Other:  None 
The  information  collected  is  used  to 
document  the  proportion  of  total 
juvenile  delinquency  for  which  gang 
and  non-gang  involved  law-violating 
youth  are  responsible  and  to  document 
the  contribution  of  gang  membetship 
versus  that  of  other  iaw-violating  youth 
groups  to  serious,  violent  and  chronic 
juvenUe  careers. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  BOO  respondents 
and  it  will  take  about  one  hour  to 
respond  to  the  questions  for  a  total  of 
800  hours. 

(6)  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
collection:  800  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Ostad:  |uly  31, 1906. 
RobartB-lrini, 

Oqxirfmenl  CIsarance  Officer,  United  Slates 
t3epartment  oflustice. 
IFR  Doc.  96-19921  Filed  B-5-ae:«4S  ami 
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DEPARTMEKT  OF  LABOR 
EfnploynMnI  and  Training 


Notica  of  Dstsnt*iatlona  nsgaHliig 
ENgMttly  To  Apply  for  Wofkar 
Attluabnsnt  Aaaialanea  and  NAFTA 

Ta^^B^JH^k^^    A<dka^.a^K^^H*    A^^^W^^akJK^ 

irananKNiai  wuiiiBiinsiii  Aaawnoa 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibiUty  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-WJ  issued 
during  the  period  of  July,  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibiUty   . 


4i<£ii. 
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raquiroments  of  Sectiaa  222  of  the  Act 
uuistbemet. 

(1)  That  a  siKnificanl  number  or 
-proportion  of  the  workers  in  the 
Morkon'  firm,  or  an  appropriate 
!iubdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-32,320;  Fort  Smith  Furniture, 

Fort  Smith,  AR 
TA-W-32,440:  Val  Hall,  Inc.,  Eugene, 

OR 
TA-W-32.406;  Unifi,  Inc.,  Polyester 

Div.,  SUunton,  VA 
TA-W-32.385;  Rocky  Mount  Mills, 

Rocky  Mount,  NC 
TA-W-32,473;  The  G  i  O 

Manufacturing  Co.,  New  Haven,  CT 
TA-W-32,476;  Vanguard  Products 

Corp..  Berkeley  Springs,  WV 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-32,441;  Plymouth  Resources, 

Inc.,  Tulsa,  OK 
rA-W-32,337',  Reeves  Brothers,  Inc., 

Woodruff,  SC 
TA-W-32,519;  Automed.  Inc.,  Arden 

Hills.  MN 
I  A-W-32,348:  General  Motors  Corp., 

Med-Size  Car  Div.,  North  Tarrytown 

Assembly  Plant,  North  Tarrytown, 

NY 
TA-W-32,418;  Eaton  Corp.,  Engine 

Components  Operations  Aimex, 

Marshall,  MI 
TA-W-32,122;  Lightolier,  Complon,  CA 
TA-W-32,319:  Paragron  Trade  Brands, 

Ina,  Oneonta,  NY 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
iimi. 
TA-W-32,552:  Alvarado  Cattle  Co., 

Presidio,  TX 
T.\-W-32,376;  IPC  Corinth  Div.,  Inc., 

Corinth,  MS 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 


TA-W-32,46«;  Dover  Elevator  Systems, 
Inc.,  Walnut.  MS 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  cfirectly 
competitive  with  nrticjos  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  im)>orlantly  to  the 
separations  or  threat  thereof,  and  the 
abeolute  decline  in  sale^  or  production. 

'  Affiinulive  Oetenninotioiu  for  Worker 
Adjoilmenl  AasiaUnce 

The  following  certifications  have  been 
issued:  the  date  Following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-32,501;  C.F.  Hathaway, 

Walerville.  ME:  September  7. 1996. 
TA-W-32.413  A  *  B;  Carolina  Dress 

Corp.,  Hayesvillo.  NC.  Hiawassie, 

GA.  Blairsville,  GA.  Mnv  23, 1995. 
TA-W-32,444:  Triangle  Auio  Spring 

Co.,  Columbia.  TN:  May  29, 1B95. 
TA-W-32,360  TA-W-32,361 ,  TA-W- 

32.362:  AA  Production,  Inc., 

Lubbock,  TX,  Sacramento,  CA, 

Grand  Junction,  CO:  May  8, 199S. 
TA-W-32.4S3;  E.I.  DuPont,  Parlin.  NJ: 

lune  3. 1995. 
TA-W-32.391;  Telex  Communication, 

Inc.  Le  Sueur.  MN:  May  9. 1995. 
TA-W-32,51 1;  ROL  Manufacturing  of 

America.  Brownsville,  TX:  )une  10, 

1995. 
TA-W-32.357;  GRD  Steel, 

Monongahela,  PA:  April  30, 1995. 
TA-W-32,356;  Unisys  Corp..  Midwest 

Operations,  Rosevllle.  MN:  April 

29,  1995. 
TA-W-32.471;  Lee  Thomas.  Inc.,  Los 

Angeles,  CA;  Mav  29, 1995. 
TA-W-32,298:  Tamps  Mill  Div.  of 

Ameristeel  (Formerly  Florida  Steel 

Corp),  Tampa,  FL;  April  22, 1995. 
TA-W-32,497:  Lakedale  Manufacturing, 

Inc.,  Fayetteville,  NC:  June  13, 

1995. 
TA-W-32,369:  Command  Enterprise 

Corp..  Monticello,  FL:  May  14, 

1995. 
TA-W-32,539;  Digiul  Equipment  Corp., 

Storage  Manufacturing,  Colorado 

Springs,  CO:  June  27.  1995. 
TA-W-32,420;  E.D.  Smith,  Inc., 

Byhalia,  MS:  Mav  30, 1995. 
TA-W-32,433;  Parnniount  Headwear, 

Inc.,  Bemie,  MO:  June  2. 1995. 
TA-W-32,485:  Paramount  Headwear, 

Inc.,  Advance,  MO:  June  14, 1995. 
TA-W-32.390:  Spartus  Orp., 

Louisville.  MS:  May  7. 1995. 
TA-W-32,426;  Ochoco  Lumber  Co.,  dba 

St.  Joe  Lumber  Co.,  Princeton,  ID: 

May  23. 1995. 


TA-W-32.475;  Miss  Elaine,  tac, 

Centralia,  IL:  Juno  6, 1995. 
TA-W-32,481;  Chase  Ergonomics,  Inc., 

Albuquerque,  NM:  June  7, 1995. 
TA-W-32,546;  DM  IV,  Inc.,  Centerville, 
TN:  June  26, 1995. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-1821 
concer.-!ing  transitional  adjustment 
assisidjiri!  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
2S0(a)  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  July.  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
cartiGcation  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  signifiuiiil  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  pitxluced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importdntly  to  such 
workers'  separations  or  thrtaat  of 
separation  and  to  the  decline  in  sales  or 
prixluction  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01027;  Rocky  Mount 

Mills,  Rocky  Mount.  NC 
NAFTA-TAA-00970;  Lightolier. 

Complon,  CA 
NAFTA-TAA-01077;  Beaufab  Mills, 

Inc.,  Stroudsburg,  PA 


Fadaal 
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NAFTA-TAA-OIOZI;  Bel  Aire  Bridal, 
be,  fJuTliBiHi  By  Bel  Ain, 
Toinnca,CA 

NAFTA-TAA-01049:  The  Goodyear 
Tire  &  Rubber  Co.,  Air  Springs 
Manufiu^turing  Div.,  Green,  OH 

NAFTA-TAA-01069:  Coliunbia  Gas 
System,  ColumUs  Natural 
Rasources,  Inc.,  Charleston,  WV 

NAFTA-TAA-01009;  Shaw  Industries, 
Inc.,  Yam  Div.,  Tranton,  SC 

NAFTA-TAA-01059;  Rissler  k 

McMnny  Co.,  Welding  Div.,  Casper, 
WY 


In  the  ibllowring  cases,  the 
investigation  levsaled  that  the  criteria 
ibr  eli{^iUty  have  not  been  met  for  the 
reasons  specified. 

None. 

Affiimalh*  Dslanninatioas  NAFTA- 
TAA 

The  following  certifications  have  bean 
issued;  the  date  following  the  company . 
name  &  location  for  each  detennination 
references  the  impact  date  for  all 
workera  for  such  determinatioo. 
NAFTA-TAA-01070:Blue  Mountain 

Forest  Products,  Long  Creek,  or: 

Junes,  1995. 
NAFTA-TAA-01091;  Lakedale 

Manufacturing.  A  Div.,  ofK  and  B 

Spor^wear,  Inc.,  Fayetteville,  NC: 

June  18, 1995. 
NAFTA-TAA-01087;  Chase 

Brgpnomics,  Inc.,  Albuquerque,  NM: 

June  25, 1996. 
NAFTA-TAA-C1078:  United  Sports 

Apparel,  Pel  ham,  TN:fune5, 1995. 
NAFTA-TAA-0107B:  Truck-Ute  Co., 

Inc.,  Falconer,  NY:  May  31,  1996. 
NAFTA-TAA-01073;  General  Electric, 

GE  Motor  and  Industrial  Systems, 

Erie,  PA:  June  10, 1995. 
NAFTA-TAA-01100;  Automed,  Inc., 

Arden  Hills,  MN:June  17,  1995. 
NAFTA-TAA-01081:  Nestaway  Canal 

Wire  Facility,  Nestaway  Div  ofAxia, 

Inc.,  Canal  Winchester,  OH. 
NAPTA-TAA-0106B  8r  A;  Hickory  Hills 

Industries,  Inc.,  Savannah 

Manufacturing  Co.,  Savannah.  TN 


and  Hickory  lEIls  Industries,  Inc., 

Oiftan  Contracting  Co.,  Oifton.  TN: 

June  7, 1995. 
NAFTA-TAA-C1085;  Lee  Thomas,  Inc., 

has  Angeles,  CA:  May  29, 1995. 
NAFTA-TAA-01054:  Frank  H.  Fleer 

Corp.,  miadelpiiia,  PA. 
NAFTA-TAA-OlOeO;  Mini  WorU.  Inc., 

Provo,  UT:May33, 1995. 
NAFTA-TAA-01061;  St.  Joe  Lumber 

Co.,  Ochoco  Lumber  Co.,  Princeton, 

ID:  May  23,  1995. 
NAFTA-TAA-01045;  Pioneer 

Manufacturing.  Inc.,  Salisbury,  NC: 

May  24, 1995. 
NAFTA-TAA-01114:Beck/Atnley 

Worldparts  Corp.,  Pittsburgh,  PA: 

June  27, 1995. 
NAFTA-TAA-01121;  Maclin  Co., 

Industry,  CA:  June  26.  1995. 
NAFTA-TAA-01 101;  Jatco  Bntarprites, 

Inc.,  Shelbnan,  GA:June  24, 1985. 
NAFTA-TAA-01005;  Lanz,  LL.C.,  Umx 

Oothing  Co.,  Culver  aty,  CA:  May 

3, 1995. 
NAFTA-TAA-O1095;  International 

Rectifiers,  Hexfet  America  Facility, 

Temeculo,  CA:June  16,  1995. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  ^ily  1996. 
Copies  of  these  .detanniiutiQns  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Oinstitution  Avenue,  N.W., 
Washington.  D.C  20210  during  normal 
business  hoiin  or  will  be  mailed  to 
persons  %vho  write  to  the  above  address. 
Ostsd-  July  28, 1996. 


Acting  Progium  Manager.  Policy  and 
Reemployment  Serrices,  Office  of  Trade 
Adjustment  Assistance. 
(PR  Doc.  Sft-iggsi  Piled  S-S-aS;  8:45  ami 


ofEWglMHty  To  Apply  lerWoriwr 
AcQiuiiiMiil  AOTlMano* 

Petitions  have  been  filed  with  the 
SeciBUry  of  Labor  under  Section  221(a) 

APPENOW 
(PalHona  kiaMuM  on  07/lsnq 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  idantifiad  in  the  Appendix  to  this 
ootioe.  Upon  receipt  of  these  petitions, 
the  Ptopam  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  institutad 
investigations  pursuant  to  Section 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigatians  is  to  detennine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n, 
CSupter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  sepaiatioas  began  or 
thieatened  to  begin  and  the  aubdivisioD 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  vrriting  with  the 
Program  Manager.  Office  of  Trade 
Adjustment  Assistaiuse.  at  the  address 
ahomi  below,  noTlater  than  August  16, 
1996. 

Interested  persons  are  invited  to 
submit  written  corrunents  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  lata  than  August  16, 
1996. 

The  petitions  filed  in  this  case  are 
araiUila  for  inspection  st  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Etopoitment  of  Labor,  2(X)  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Si^Hd  at  WasUagloa,  D.C  this  ISth  d(y 
of  July.  1996. 

Acting  PmffranManagsr,l\>Ucyt' 
Beemploymeat  Serrices,  Office  of  Trade 
Adjustment  Assistanos, 


TA-W 


32*«7 

32,548 

32,S4a 

32,660 

32»\  

32^662  ..-..._ 
32,563  ..._.. 

32«4 

32,666 

32,566 

32,557 


Sutitect  firm 
(paMonars) 


ASARCX},  Inc.  (USWA) . 

SkmaNnge  Pnxkicls  (Co.)  

Oar  LslcB  Footwear  (Co  j 

J  and  M  Apparel.  Inc.  (Co.) 

Rohm  Tacti.  Inc.  (Co.) 

Atvarsdo  CatHe  Company  (Co.) . 

Eakmkin  Sawing  PlanI  (Co.) 

Concord  FsMes,  Ina  (Wkrs)  _. 
Flexal,  Inc.  (UNITE) 


Lodestar  kid.  Conlractar  (Co.)  _ 
Ctuelt.  Peabody  &  Co.  (Camp) . 


Omaha.  NE  .... 
Sprtnglield,  KY 
Englwid,AR  .„. 

FIngar,  TN  

MaMan,MA 

Praeido,  TX 

EakMon,  QA  .„. 
NewYoilcNY  _ 
Tecumsah.  KS  „ 

CaMte.WA 

Alhnla.  QA 


07/01/96 
0601/96 
06/26/W 
06/21/96 
07/D1A6 

foaiM 

06/04/96 
06/27/M 
06/25/96 
07/03/96 
07/02/96 


ProducKs) 


Ralnad  Lead.  Aniimany  Onte  ft  Bismum. 

GoKBms. 

Man^Shoaa. 

I  eclaa'  Loungeoeer. 

Leather  Processing  Ctiemicals. 

Tnictdng  ol  CaWa  Mo  Marico  ft  Back. 


PrwSed  Wwen  Textioa. 

Celuptiana. 

Enwronmemal  ft  Conveyor  System. 

Men's  Shkts. 
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BabounHM.  KY  

08/27/96 

MMi-sApparaL 
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[TA4llf-S1,M0!  BHP  PETIWLEUM 
(AMBUCAS)  Ma  Taneand  TA-W- 
31,iOIM;  TA-W-31,tOeq 

New  MaxJco!  Aifiended  CeitiHcelion 
Raganang  EllgibHIty  To  Apply  tor 
Wcrtnr  Adluatmant  Aaalatance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.a  2273)  the 
Depaitment  of  Labor  issued  a 
CertiBcation  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  26, 1996,  applicable  to  all 
workers  of  BHP  Petroleum  (Americas), 
Inc.  Houston,  Texas.  The  notice  was 
published  in  the  Federal  Kegisler  on 
March  19, 1996  (61  FR  11,224). 

At  the  request  of  the  company,  the 
Department  reviewed  the  oertiiication 
for  workers  of  the  subject  firm.  The 
Department's  review  of  the  certification 
revealed  that  workers  at  the  subject 
firm's  Midland,  Texas,  and  Farmington, 
New  Mexico,  facilities  were 
inadvertently  excluded  &om  the 
certification.  Accordingly,  the 
Department  is  amending  the 
cerlificatian  to  include  workers  of  BHP 
Petroleum  (Americas)  Inc.,  Midland, 
Texas,  and  Farmington,  New  Mexioo. 
The  workers  were  engaged  in 
employment  related  to  the  production  of 
crude  oil  and  natural  gas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
BHP  Petroletmi  (Americas)  Inc.. 
Midland,  Texas,  and  Farmington,  New 
Mexico,  who  were  adversely  afiected  by 
imports. 

The  amended  notice  applicable  to 
TA-W-31,900  is  hereby  issued  as 
follows: 

All  workers  of  BHP  Petroleum  (Americas) 
Inc.,  Houston.  Texas  (TA-W-31,900),  and  the 
bcUity  in  Midland.  Texas  (TA-W-31,9aOA), 
and  the  facility  in  Farmington,  New  Mexico 
(T  A- W-3 1,9008).  who  liecama  totally  or 
partially  separated  from  employment  on  or 
after  (anuary  24, 1995,  are  eligible  to  apply 
for  adjuftment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 


Smsd  at  WasUi«loa,  nC  lUa  23ni  day 
of)iUy.  1996. 
tHWlllT.KIIa, 

Acting  Prognun  Manager,  Policy  and 
Reemployment  Services,  Office  ofTmde 
Adjusiment  Aetistance. 
(PR  Doc.  96-19976  FUad  8-S-96: 1:45  ami 


P'A-W-IMMI 

Braalier  Qannant  Cutting,  Paraone,  iNi 
NoUce  0*  Tannlna«lon  ot  InveatlgaMon 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  3, 1996  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  former  workers  at  Brasher 
Garment  Cutting,  located  in  Parsons, 
Tennessee  (TA-W-32,404). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.a  this  23rd  day 
of  July  1996. 
RoassUT.  Kila, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
AdfuMtment  Assistance. 
(FR  Doc'g6-199«2  Piled  8-5-96:  S:45  un| 


n'A-W-32,  iai] 

Automotive,  L.P,,  Brownevtte,  TXj 
NoUce  cf  Revleed  DelaiiiiiikaUuii.on 
necuiialilaialkm 

On  May  3, 1996,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
RecoDsidenition  for  the  workers  and 
fonner  workers  of  the  subject  firm.  The 
nottca  was  published  in  the  Federal 
Knpaler  on  May  24, 1996  (61  FR  28220). 

'Ine  workers  were  denied  TAA 
because  they  did  not  produce  an  article 
within  the  meening  of  Section  222(3)  of 
the  Trade  Act  of  1974,  as  amended.  The 
workers  performed  warehouse 
functions. 

New  investigation  findings  on 
reconsideration  shows  that  in  addition 
to  late  production  warehouse  and  pre- 
shipping  preparation,  the  workan  were 


producing  air  bags  and  ianaon.  The 
functions  at  the  Brownsville,  Texas 
locaUon  were  shifted  to  Mexico.  The 
company  is  importing  the  airbags  and 
sensors  to  the  United  States  from 
Mexico. 

Cnnflnaimi 

After  careful  consideration  of  the  new 
tacts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Breed 
Technologies,  Inc..  Breed  Automotive, 
L.P.,  Brownsville,  Texas  were  adversely 
affected  by  increased  imports  of  articles 
like  or  directly  competitive  with  air  bags 
and  sensors  produced  at  the  subject 
firm. 

All  workers  of  Breed  Teduologies,  Inc., 
Breed  Automotive.  LP.,  Brownsville,  Texas, 
who  became  totally  or  partially  separated 
firom  employment  on  or  after  March  1, 199S 
are  eligible  to  apply  for  ad)ustmeiit  assistaDce 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  0.C,  this  19th  day 
ofiulyl996. 
■usaUT.iale, 

Acting  Program  Manager.  Policy  and 
Reemployment  Service*,  Office  of  Trade 
At^uatmentAMdMlance. 
IFR  Doc.  96-1S974  Filed  B-5-96:  8:45  am) 


[TA4lf-«2;n4;  and  TA-W-4X,  2346] 
The  CartMNundum  Company,  el  aL; 


EHgMHty  To  Apply  tor  Wortwr 
Adjuaiiiiwit  Aaalaianoe 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
30,  1996,  applicable  to  all  workers  of  the 
Carborundum  Company,  W.H.  Wendel 
Technology  Center,  Niagara  Falls,  New 
York  and  "nie  Carbonuidum  Company, 
Corporate  Headquarters,  Niagara  Falls, 
New  York.  The  notice  was  published  in 
the  Federal  ttegUm  on  fwe  20, 1996 
(61  FR  31553). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  subject  firm;'  Structural 
Ceramics  Diviaion,  Niagara  Falls,  New 
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York  location.  The  workors  are  engaged 
in  the  production  of  ceramic-based 
products. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
afliected  by  increased  imports  of 
ceramic-based  products. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  The  Carborundum  Company, 
Structural  Ceramics  Division,  Niagara 
Falls,  New  York. 

The  amended  notice  applicable  to 
TA-W-32,234  is  hereby  issued  as 
follows: 

All  workais  of  The  Carfaofundum 
Company,  W.H  Wendel  Technology  Center, 
Ni^ara  Falls.  New  York  (TA-W-32,234)  and 
The  Ceihorundum  Company,  Structural 
Ceramics  Division,  Niagara  Falls,  New  York 
(TA-W-32.234B)  who  became  totally  or 
partially  separated  hom  employment  on  or 
after  March  29,1905  are  eligihle  to  apply  for 
adjustment  assistance  under  Sectioo  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  25di  day  of 
July  1996. 
Laada  G.  Pools, 

Acting  Propam  Manager.  Policy  and 
Reemployment  Servicee  Offkx  ofTmde 
Adjustment  Assistance. 
[FR  Doc  96-19977  Filed  8-5-08: 8:45  ami 


tTA-W-3S,17M  and  ITMq 

^      "  ■         -  -     *  ■  a     a  III 

i^Mco  anHiinea,  inc,  Amanaea 
CeiUHcaUuii  RegerdNig  BlgtoHlty  To 
Apply  for  Worker  AdiMtmant 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Depbrtment  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for ' 
Worker  Adjustment  Assistance  on  May 
22, 1996,  applicable  to  all  workers  of 
Dalico  Industries,  Inc.,  headquarters  and 
production  facility,  Yorii,  Pennsylvania 
and  production  bcility,  Adams  Coimty, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  June  6, 1096 
(61  FR  28900).  The  certification  waa 
amended  on  July  1, 1996,  to  include 
workers  of  the  subject  firm's  Mount 
Union,  Pennsylvania  production 
bcility.  The  amended  notice  was 
publiabed  in  the  Federal  Regiatar  on 
July  12, 1996  (81  FR  38759). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm,  lie 
Department's  review  of  the  certification, 
revealed  that  workers  at  the  subject 
firm's  Mount  Union,  Permsylvania 
production  bcility  were  already  covered 
under  a  worker  certification,  petition 
number  TA-W-32,081.  Accordingly,  the 


Department  is  ameixling  the 
certification  for  TA-W-32,179  to 
exclude  the  workers  of  Dalloo 
Industries,  Inc.,  Mount  Union, 
Pennsylvania.  Other  findings  show  that 
workers  of  the  Dalico  Industries,  Inc. 
production  facility  located  in  Adams 
Coimty,  Pennsylvania  had  previously 
been  assigned  the  petition  number  TA- 
W-32,179B.  That  petition  number  will 
remain  as  is.  All  workers  of  the  subject 
are  engaged  in  employment  related  to 
the  production  of  ladies'  loungewear, 
sleepwear,  sportsweer  and  children's 
clothing. 

The  amended  notioe  applicable  to 
TA-W-32,179A  andTA-W-32,179B  is 
hereby  issued  as  follows: 

All  workers  of  Dalloo  Industrial,  Inc., 
headquarters  and  productioo  facility,  York, 
Pennsylvania  (TA-W-32,17gA)  and  the 
production  hcility  in  Adams  County, 
Pennsylvania  (TA-W-32,179B),  who  became 
totally  or  partially  fiepoiated  hoan 
employment  on  or  after  March  12, 1995,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C:  this  18th  day 
of  July  1996. 
Kuaseil  T.  Kile, 

Acting  /fogram  Manager.  Policy  and 
Reemployment  Services.  Office  ofTmde 
Adfustment  AssislaiKe. 
(PR  Doc  96-19985  Piled  8-5-96: 8:45  ami 
aaxBM  oooa  4si»-a»4i 


ITA-W-Sl.Tai  t  niA] 

Dewaon  I  tome  FaaMona,  Inoorpofetodj 
voioremaana  tjnr  AomraairaQQn 
uiviBionBi  Ainenaeo  (^enmcenon 
Regardbig  EHglbHtty  To  Apply  tor 
Worker  Adjuatment  Aailatance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  23,  1996,  applicable  to  all 
workers  of  Dawson  Home  Fashions, 
Incorporated,  Colorama  and  DFH 
Administration  Divisions,  Passaic,  New 
Jersey.  The  notice  was  published  in  the 
Federal  Kegislar  on  March  19, 1996  (81 
FR  11224). 

At  the  request  of  the  State  Trade 
Coordinator,  the  Depaitment  reviewed 
the  certification  for  workers  of  the 
subject  firm.  New  information  provided 
by  ^e  company  shows  that  worker 
separations  have  occurred  at  the  subject 
firms'  New  York,  New  York  location. 
The  workers  were  engaged  in  sales 
operations  for  Dawson  Home  Fashions 
production  facilities. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 


aSacted  by  increased  imports  of  vinyl 
and  fabric  ahower  curtains  and  pravidad 
administrative,  accounting,  human 
reaouitxs,  sales  and  cuatooier  aervioa 
support.  Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Dawson  Home  Fashions, 
Incorporated,  Colorama  and  DFH 
Administration  Divisions,  New  York, 
New  York. 

The  amended  notice  applicable  to 
TA-W-31,761  is  hereby  issued  as 
follows: 

All  workers  of  Dawson  Home  Fashions, 
Inoorpotaisd,  Colorama  and  DFH 
Administration  Divisians,  Passaic  New 
{eney  (TA-W-31,761),  and  Dawson  Hooie 
Fashions,  Incorporated.  Colorama  and  DFH 
Administratioo  Divisioofi.  New  York.  New 
York  (TA-W-31.761A)  who  became  totally  or 
partifllly  Mparated  from  employmoot  on  or 
after  December  11, 1994  are  aUgil>le  to  apply 
for  adjustmeol  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  ISth  day  of 
)uly  1096. 

riMiiiiT  nil. 

Acting  ftogiuai  ManBger.  Policy  and 
Reemphyment  Servicee.  Office  of  Tmde 
Adjustment  Asnstanoe. 
IFR  Doc  96-19988  Filed  8-5-96:  8:45  ami 


[TA-W-SI,  043;  TA-W-31,  S4m 

OaMCoeli  B'Goeli,  ilei milage  Springe, 
TN  and  CeNna,  TN;  Amended 
vamiweiion  nagaiuKig  cngHMny  iv 
Apply  for  Worker  Ad|uelment 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Departmant  of  Labor  issued  an 
Amended  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  13, 1996,  appUcable 
to  all  workers  of  OshKosh  B'Cosh, 
McEwen,  Termessee  OshKosb  B'Gosh, 
Hermitage  Springs,  Teimessee  and 
OshKosh  B'Gosh,  Red  Boiling  Springs, 
Tennessee.  The  notice  was  published  in 
the  Fadand  Kagiatar  on  July  3. 1996  (61 
FR  34877). 

At  the  request  of  petitioneis,  the 
Depaitment  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
infbrmatioa  provided  by  the  company 
shows  that  worker  separations  have 
occuned  at  the  sutqect  firms'  Celina, 
Teimessee  location.  The  workers  are 
engaged  in  the  prodiK:tion  of  childian's 
and  men's  bib  overalls. 

The  intent  of  the  DepartmenVs 
cntification  is  to  include  all  worken  of 
the  subject  firm  who  were  adversely 
aftacted  by  increased  imports  of 
children's  and  men's  bib  overalls. 
Accordingly,  the  Department  is 
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amending  the  certiCcatioa  to  cover  the 
workere  of  OahKosh  B'Gosh,  Celina, 
Tenneaeee. 

The  amended  notice  applicable  to 
TA-W-31,543  is  hereby  issued  as 
follows: 

"All  workera  of  OshKoah  BtkMh. 
Hennlhign  Springs,  Tennessee  (TA-W- 
31.543)  and  OthKosh  B'Gosli,  Celina. 
Tennessee  rTA-W-31,543B)  who  became 
totally  or  partially  separated  from 
employnieDl  on  or  after  October  3, 1934  are 
alible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C  this  25th  day 
of  July  1996. 
Linda  G.  Poole, 

Acting  Progmm  Manager,  Policy  and 
Reemployment  Setvicas,  Office  of  Trade 
Adiustment  Assistance. 
(FR  Doc.  96-19973  Filed  6-5-96;  8:45  ami 


[rA-w-3i-04q 

OXY  USA,  Ineofporatad.  Inciudhig  OXY 
Cnida  SalM  OpwaUng  in  Um  State  o( 
Taxaa;  Amandad  CaflMcatkin 
Ragardng  EliglMmy  To  Apply  tor 
Wodtar  Adiuttnant  Aaaistanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
IB,  1995,  applicable  to  all  workers  of 
OXY  USA,  Incorporated,  located  in  the 
State  of  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
July  7, 1995  (60  FR  35435). 

At  tile  request  of  the  onnpany,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  workers  of  OXY 


Crude  Sales  operating  in  the  State  of 
Texas  were  inadvertently  excluded  from 
the  worker  certification.  Based  on  theae 
new  findings,  the  Department  is 
amending  the  certification  to  include 
OXY  Crude  Sales  workers  of  OXY  USA, 
Incorporated  operating  in  the  State  of 
Texas.  The  workers  of  OXY  Crude  Sales 
supported  the  production  of  oil  and  gas 
for  OXY  USA,  Incorporated  in  the  State 
of  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  at 
OXY  USA,  Incorporated,  adversely 
affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-31,04g  is  hereby  issued  as 
follows: 

All  wocksrs  of  OXY  USA.  hicoiporated 
including  OXY  Cnide  Sales  operating  in  the 
'State  of  Texas  who  became  totally  or  partially 
separated  hom  employment  on  or  after  May 
12, 1994.  are  eligible  to  apply  tor  adjustment 
assistance  under  Section  223  of  tlie  Trade  Act 
of  1974. 

Signed  at  Washington.  DC  this  22nd  day  of 
July,  1M6. 
KaaaaUiOla, 

Acting  Pmg^xun  Manager,  Office  of  Trade 
Adjustment  Assistarxe. 
(FR  Doc  96-19978  Filed  8-5-96:  8:45  ami 
■UMS  oooc  «1*-»4i 


Of  EHglbUlty  To  Apply  tor  Woitar 
Adjuatniant  Aaalatanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Sei:tion  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  of  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 

Appb«mx 

[ftmant  insliluled  on  7/22/96] 


Employment  and  Training 
Admiiiistretion,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workere  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
thieetened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  pereons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
ProgiBm  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  August  16, 
1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  August  16. 
1996. 

The  petitions  Bled  in  this  case  are 
tvailoble  for  inspection  at  the  Office  of 
the  Pragrem  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Ldbor,  200  Constitution 
Avenue,  NW.,  Washingtoo,  DC  20210. 

Signed  at  Washington,  D.C  this  22nd  day 
of  July,  1996. 
RwaaUKile, 

Acting  Program  Manner,  Policy  6^  - 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance.  , 


TA-W 

Subject  (mi  (pelidonara) 

Laca&m 

Dateoi 

pelMon 

PtakxHa) 

32.568  

Readkig.  PA 

tAktuKf,  QA 

07/12«6 
07/12«6 
07/11/96 
07/11/96 
07/01/96 
07/02/96 
07/TOW6 
07/06«6 
07/08W6 
OKZSm 
06/1S96 
07/11/96 
07/01/96 
07/09«6 
07/0»96 
07/01/96 
06S8/96 
07/12«6 
OJKOm 

Eleclflcal  WMng  Hamessas. 

32460  

32.561  

Boitz  Chocolate,  Inc  (Wins) 

Kingstree  Knits  (WVrs)  ._. 

Cotumtaa  Natural  Resource  (Camp)  .._ 

KL  Manufadudng  Co  (Wkrs) 

Ctracolales. 

T-Shiits. 

32.562  -... 

32.563  

Charteston,  WV  .._ 

Post  Fans,  ID  

Brookshire,  TX  ....^. 

Grove  City,  OH  

Niagara  Fals.  NY 

Cicero,  II 

Gas. 
Sportswear 

32.564  

32.565  

32.566  ..... 

32.567  

32488  -._ 
32469  .-.. 

Beck  Amiey  Woctd  Parts  (Comp)  ... 

Koomey,  Inc  fWkre) „ _. 

Decaiurville  MIg  (Mas)  

Robertstiaw  Controls  Co  (Comp) 

Globe  MetaUurgical,  Inc  (WIos)  

National  Castings,  Inc  (UAW)  ..    

Satety  Stilch,  Inc  (Comp) „.... 

Patony  Manulactunng  (Comp)  

Pauine  Knitting  Indus.  (Wkrs) 

Thomson  Consumer  Elect  (Comp)  _ 

Chevron  Pipe  Lino  Co  (Wkrs)  „_ 

NC  Foods  (IBT) 

Automobile  Brake  Shoes. 
OiHield  Equipment. 
Children's  Jeans, 
aoctronic  Controls. 
Ferro  and  Si«oon  Altoys. 
Steel  Castings. 

32470  

32471  ..... 

32472  

32.573  

32.574  

32475  

Hanisvile,  WV  

Ridilands,  NC 

Salisbuiy,  NC  -         ~ 

Syracuse.  NY „_ 

Houston,  TX 

Wataonvila.  CA 

Udns'  Jackets,  Blazera,  Bkiusas. 
LadMs'  Sportswear. 
Knit  Fabrics. 

Pipe  Line  OH  Transportation. 
Frozen  Broccoli  and  CauMlower. 

32476  -„ 

32477  _ 

BeltUehem  Steel  Co«p  (USWA)  

Unroyal  Technology  Corp.  (USWA)  .^ 

BettHehem.  PA 

Miahairaka.  IN  

l-6eams.  Wide  Flange,  Shapes— Steel. 

>^^u. 
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TA-W 


Subfaci  fern  (palitnners) 


Dale  of 


Pioducl(s) 


32478 
32479 
32480 
32481 
32482 
32483 


Saagraves  Leather  Coip.  (Comp)  ._. 

Mr.  Casuals  (Comp) 

a  Paao  Apparel  Qiwp  kK  (UNUq 

AnCO  Corporate  (Wtos) 

OMSC  Shirt  Corp.  (Comp) 

QreenMd  Research  Inc.  (Wkrs) 


East  WMon,  ME  .. 

TroukWe,  VA 

a  Paao,  TX 

DertMr,  CO 

Morgaraonm.  WV 
Klermann,  MO  


06/2S/B6 

07/12^6 

ovnoiK 

07/1 2«6 
07/12/96 
0S/07/B6 


Tanned  Skins. 

Man's,  Ladns'  and  CMdrans'  ApparaL 

LaOes' /^paiel. 

Enykniinanlal  Osan  Up. 

Men's  Orass  and  Sport  SMrls. 

Automobile  Seal  Covers. 


IFR  Doc  96-19980  Piled  8-S-96: 8:45  am] 


[TA-W-a2,4«tl 

WaHaoa  A  Tiaman,  IncofporMsd 
BaawHIa,  NJ;  Notioe  of  Rawtoad 


On  July  22, 1996,  tlie  Department,  on 
its  o«ni  moUoa,  reopened  its 
investigation  for  the  former  workers  of 
the  subject  film. 

The  initial  invastigBtiaa  nsuhad  in  a 
negative  detnrnination  m  July  3, 1996, 
beoitiae  tlw  "ccmtributed  importantly" 
test  of  the  Croup  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met  for  workers  at  the  subject  firm.  The 
denial  notice  will  soon  be  published  in 
the  Federal  Ragiatar. 

The  workera  at  Wallace  &  Tieman, 
Incorporated  located  in  Belleville,  New 
Jersey  produced  hydraulic  diaphragm 
pumps,  diaphragm  metering  pumps  and 
gravimetric  and  volumetric  belt  feisders. 
The  workers  are  not  separately 
identifisMe  by  product  Una.  'The 
company  offitdal  has  provided  new 
infbimatiaD  regarding  company  imports 
of  pumps  and  chemical  ieedere. 
Finiliiigs  on  reopening  show  that  the 
company  has  increased  its  reliance  on 
imports  of  pumps  and  (jiemical  beders 
bom  Wallace  &  Tieman's  foreign 
operatiCRu.  All  woikers  will  be 
separated  from  employment  at  the 
Belleville  production  facility  when  the 
subject  firm  cloees  in  September  1996. 


After  carefiil  consideration  of  the  new 
focts  obtained  on  teopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  compigtitive  with 
pumps  and  chemical  feedsrs  produced 
by  the  subject  firm  contributed 
importantly  to  the  declines  in  sales  and 
to  the  total  or  partial  separation  of 
workers  of  the  subject  firm.  In 
accordant^  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  die  following 
reviaed  datannlnatinn: 


All  workers  of  Wallace  ft  Tieman,  bic 
Belleville,  New  Jersey,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  29, 1995,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTndeAclof  1974. 

Signed  hi  Washington.  D.C  this  23rd  day 

ofjtdyigee. 


IT.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustmient  Assistance. 
(FR  Doc  96-19975  Filad  8-S-96: 8:45  am] 


(NAFTA-OIOiq 

AVX  Cofporalloiif  Hyrtto-Bafldii  SCj 


BigaiMty  To  Apply  tor  NAFTA 
TianaMional  Adjualmant  AaaMMoa 

In  accordance  with  Section  250(a), 
Subchapter  O,  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Ortification  for  NAFTA 
TransitiiHial  Adjustment  Assistance  (m 
June  13, 1996,  applicable  to  worken  of 
AVX  Corporation  located  in  Myrtle 
Baadi,  South  Carolina.  The  notice  was 
published  in  the  Federal  Kegisler  on 
July  3, 1996  (61  FR  3487S). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
aflacted  workers  were  involved  in  the 
testing  and  packaging  operations  in  the 
productian  of  ceramic  capacitors.  New 
information  provided  by  the  company 
shows  that  workers  are  separately 
identifiable  by  product  liiie. 
Accordingly,  the  Department  is 
amending  the  certification  to  limit 
coverage  to  those  workers  of  the  subject 
firm  in  Myrtle  Beach  involved  in  teeing 
and  packaging  operations  related  to 
production  of  ceramic  capacitors. 

The  intent  of  the  Department's 
certification  is  to  include  those  workera 
of  AVX  Corporation  who  were  adveraely 
aSacted  by  the  shift  in  ptoductiaa  to 
Maxii^p. 


The  amended  notice  applicable  to 
NAFTA-01015  is  hereby  issued  as 
follows: 

Workers  of  AVX  Corpoiatioti.  Myrtle 
Beadi.  South  Canlina.  involved  In  tasdog 
and  packaging  operations  related  to  the 
PToguctlon  of  cenmic  capadtors.  who 
became  totally  or  partially  separated  frooi 
employment  on  or  aftar  May  7, 1995.  axe 
eligible  to  apply  far  NAFTA-TAA  under 
SecUoo  250  of  die  Trade  Ad  of  1974. 

Signed  at  Washington.  D.C  this  26(h  day 
ofJiilyl996. 
taiiiilT.Pie. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Asastance. 
(FR  Doc  96-19972  Piled  8-5-M;  8.-4S  ami 


,  IMoag  KY|  Amandad 
IgMWyTo 
Apply  tor  NAFTA  TraMMenil 


In  accordance  with  Section  2S0(a), 
Subchapter  D,  Chapter  2,  TiUe  n,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.SXl  2273),  the  Department  of  Labor 
issued  an  Amended  Certification  for 
NAFTA  Transitional  Adjustment 
Assistance  on  November  30, 1995, 
applicable  to  workere  of  Lockheed 
Martin,  Ocean,  Radar  &  Seosor  Systems 
located  in  Utitia.  New  York.  The  notioe 
was  published  in  the  Federal  lagialir 
on  December  12, 1995  (60  FR  63738). 

At  the  lequast  of  the  State  agancy.  the 
Department  reviewed  the  oertifiiaition 
for  worken  of  the  subject  firm, 
bifbrmation  provided  by  the  State 
shoKra  that  worken  providing  support 
services  related  to  the  production  of 
printed  circuit  boerds  and  inspection 
oiwratians  are  being  excluded  bom 
eUribiUty  for  NAFTA-TAA. 

'The  hitent  of  the  Department's 
certification  is  to  include  all  worken  of 
the  subject  firm  who  were  adversely 
affected  by  increesed  imports  from 
Canada  or  Mexico.  Accordingly,  the 
Department  is  again  amending  the 
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certification  to  include  all  support 
service  workers  engaged  in  employment 
related  to  the  production  of  printed 
circuit  boards  and  inspection  operation 
of  the  printed  circuit  board  assemblies 
at  the  Utica  location  of  Lociiheed 
Martin.  Ocean,  Radar  ft  Sensor  Systems.- 

The  amended  notice  applicable  to 
NAFTA-00634  is  hereby  issued  as 
follows: 

All  workfln.  including  support  service 
staff,  engaged  in  employnient  related  to  the 
production  of  printed  circuit  boards  and  all 
workers.  Including  support  service  staff, 
engaged  in  omployinent  related  to  the 
inspection  operation  of  the  printed  circuit 
board  assemblies  at  Lockheed  Martin.  Ocean. 
Radar  ft  Seniior  Systenu  Division,  Utica,  New 
York  who  became  totally  or  partially 
separated  firaai  employment  on  or  after 
October  5. 1094.  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Ad  0(1974. 

Signed  in  Washington.  DC  this  16th  day  of 
luly  1996. 
tiKsall  T.Kile. 

Acting  Program  Manager,  Policy  and 
Feemptoyment  Services.  Office  ofTrade 
Adjustment  Assistance. 
IFR  Dcx:.  96-19987  Filed  6-5-96;  6:45  ami 
■uaia  oocE  «i»-w-« 


iNAFTA-Olteq 

MuMn  Umber  Inc.,  MoMto,  Ofl; 
NoUea  of  Termination  of  CertiflcaUon 

This  notice  terminates  the 
Certification  liagarding  Eligibility  to 
Apply  For  Worker  Adjustment 
Assistance  issued  by  the  Department  on 
June  13. 1996.  for  all  workers  of  Mullen 
Lumber  located  in  Molalla.  Oregon  The 
notice  was  published  in  the  Federal 
Regiateron  July  3.  1996  (61  FR  34875). 

The  Department,  on  its  own  motion, 
reviewed  the  certification  for  workers  of 
Muller  Lumber  Inc.  Findings  show  that 
workers  of  the  subject  Arm  produced 
douglas  fir  and  hemlock  moldings, 
wainscoting  and  flooring. 

The  certification  review  revealed  that 
Mullen  Lumber.  Molalla,  Oregon 
produces  higher  grade  lumber  products 
that  are  not  affected  by  increased 
imports  of  those  products  from  Canada 
or  Mexico. 

Since  there  are  no  adversely  affected 
workers  of  the  subject  firm,  the 
continuation  of  the  certification  would 
serve  no  purpose  and  the  certification 
has  been  terminated. 


Signed  at  Wanhlngton.  D.C.  this  17tfa  day 
of  luly  1996. 
Ruaell  T.  Kila. 

Acting  Program  Manager.  Policy  and 
Reemployment  Servicer,  Office  ofTrade 
Ad/ustment  Assistance. 
IFR  Doc.  96-19964  Filed  6-6-46;  8:45  ami 


[NAFTA-TAA-OOMq 

Sony  Elaetronlce,  Carol  Stream,  IL; 
Diamisaal  ol  AppHoatton  for 


Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  ofTrade 
Adjustment  Assistance  for  workers  at 
Sony  Electronics,  Carol  Stream,  Illinois. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

NAFTA-TAA-0096S:  Sony  Electronics.  Carol 
Stream.  lUinoU  (July  19, 1996) 
Signed  at  Washington,  DC  this  22nd  day  of 
)uly.  1996. 
RnaaeU  T.Kile, 

Acting  Program  Managfir.  Policy  ** 
Reemployment  Services,  Office  ofTrade 
Adjustment  Assistance. 
IFR  Doc.  96-19983  Filed  8-S-96;  8:45  ami 
MUJMO  OOOC  i8l#-Sfr4S 


Mine  Safety  and  Health  Admhifstration 

Proposed  Information  Collection 
Raquaat  Subminad  for  Public 
Commant  and  Reconimandstiona; 
Mine  Operator  Ouat  Data  Card 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondents'  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  federal  agencies  with  an 
opportunity  to  coounent  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  ReducUon  Act  of  1995  (PRA 
95)  (44  U.S.C  S3506(c)(2)(A)|.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 


comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Mine  Operator  Dust  Data 
Card.  MSHA  is  particularly  interested  in 
comments  which: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  liave 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
must  respond  through  the  use  of 
appropriate  automated,  electronic, 
mocbenical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  electronic 
submissions  of  responses. 

A  copy  of  the  proposed  information 
colletiion  request  can  be  obtained  by 
contacting  the  person  listed  in  the 
Contact  section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
October  7, 1996. 

AOOnesSES:  Submit  written  commentr^ 
to:  Mine  Safety  and  Health 
Administration.  Office  of  Standards, 
Regulations  and  Variances.  Room  631. 
4015  Wilson  Boulevard,  Arlington.  VA 
22203-1984.  Commenters  ore 
encouraged  to  send  their  comments  on 
a  computer  disk,  or  via  E-mail  to 
psilvey^hnsha.gov,  along  with  an 
original  printed  copy. 
FOn  FURTHER  MFORMATION  CONTACT: 
George  M.  Fesak,  Director,  Office  of 
Program  Evaluation  and  Information 
Resources,  MSHA.  (703)  235-6378. 

supPLaerTARY  mformatmn: 

I.  Backgronnd 

Section  202  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act).  30  U.S.C.  S  842.  and  30  C.F.R. 
Parts  70.  71,  and  90  require  coal  mine 
operators  to  continuously  maintain  the' 
average  concentration  of  respirable  dust 
in  the  mine  atmosphere  during  each 
shift  to  which  each  miner  in  the  active 
workings  of  each  mine  is  exposed  at  or 
below  2.0  milligrams  of  respirable  dust 
per  cubic  meter  of  air.  Regulations 
promulgated  under  the  Mine  Act  further 
require  the  mine  operator  during  each 
bimonthly  period  to  collect  and  submit 
dust  samples  to  MSHA  for  analysis  to 
determine  compliance  with  the 
standards,  along  with  reporting  certain 
information  to  MSHA  on  a  dust  data 
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card  tfaataooompuiies  the  dust  namnlae. 
See  30  CFJt  SS  70.209.  71.209,  and 
9a209. 

Specific  occupatians/waric  positians, 
■laei  of  the  mine,  and  minart  are 
designated  by  legulatian  or  by  the  mine 
oparator't  ventilation  and  dust  amtiol 
plan.  These  sites  are  designated  ba 
sampling  because  there  is  a  past  history 
of  h^  respirable  dust  levels  or  because 
a  minOT  has  already  dwnonstrated 
evidence  of  the  early  stages  of  coal 
workeis'  pnetunoconiasis. 

n.  Caunat  AdiaM 

This  request  for  coUectlan  of 
inflmnation  contains  provisions 
whereby  mine  operators  can  ""Hnna  to 
verify  their  oompUsoce  with  mandatory 
regulations. 

Type  ofReiriaw:  Extension  (without 
change). 

Agmtcy:  Mine  Safoty  snd  Heelth 
Administration. 

Title:  Mine  Operstor  Dust  Dsts  CsrtL 

OMS  Number:  1219-0011. 

Affected  Pubiic:  Business  or  other  for- 
profit.  

ate/Reference/Form/etc:  30  CFR 
70.209.  71.209  and  90.209. 

Tola]  Retpondents:  1,580. 

Aequency:  Bi-monthly. 

Tola/ Jis^nses:  64,000. 

Average  Time  per  Response:  61 
mimitss. 

Estirrtated  Total  Burden  Hoars:  65,667 
hours. 

Bstunrrted  Total  Burden  Cost: 
$1,514,232. 

Comments  submitted  in  response  to 
this  notice  will  be  summsrliad  snd/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
infannation  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  )uly  31, 1996. 
GaatSiM.F<aek. 

Director,  Proffom  Evalitation  and  Information 
Resources. 
(FR  Doc  96-199M  Filed  8-S-W:  6:45  sml 
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AOBKY:  Mine  Safoty  and  Heahfa 
Administiatian  (MSHA),  I^bor. 
ACnON:  Notice  of  affirmative  dsdaions 
issued  by  the  Administiators  tor  Coel 
Mine  SalBty  and  Health  and  Metal  and 
Nonmatal  Kflne  Satsty  and  Healtb  on 
petitiaas  far  modification  of  the 
applicaUon  of  mandatory  safety 
standards. 


v:  Under  section  101(c)  of  the 
Pedenl  Mine  Safety  and  Health  Act  of 


1977.  the  Secniaty  of  Labor  may  modify 
the  sppUcatian  of  a  mandatoiy  safety 
atanaaid  to  a  mine  if  die  Secretary 
dateimines  either  that  sn  aHemate 
method  exists  at  s  spedfic  mine  that 
will  guarantee  no  lass  protactian  for  the 
miners  aSscted  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  sikcific  nUne  will 
result  in  a  diminudon  of  safofy  to  the 
afiected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Feibral  KagiBler.  Final  dedsioiu  on 
thase  petitioos  ore  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons,  and  s  field  investtgatioD  of  the 
conditions  at  the  mine.  MSHA  has 
granted  or  partially  granted  the  requests 
for  modification  sulnnittsd  by  the 
petitioners  listed  below.  In  some 
instances,  the  decisions  on  conditioosd 
upon  compliance  with  stipulations 
stated  in  the  decision. 
FOR  FURTHER  MFORMATKN  OONTACT: 
Petitions  and  copies  of  the  final 
decisions  ore  available  for  examinatian 
by  the  public  in  the  Office  of  Standards, 
Regulations,  and  Variances,  MSHA, 
Room  627,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  Contact 
Barbara  Barron  at  703-235-1910. 

Dated:  July  29. 1996. 
PatricU  W.  Silvay, 

Director.  Office  of  Standards,  Regulations  and 
VariarKes. 

AlEnnative  Decisiaas  OB  PatitiaBS  for 
Modificatfoa 

Dbclcet  No. :  M-04-010-C 

PR  Notice:  59  FR  6975. 

Petitioner:  SBM  Coal  Company. 

fleg  AffeOed:  30  CFR  75.360(b)(5). 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  each  seal  for 
physical  damage  bom  the  slope  gunboat 
during  the  preshifl  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal,  and  to  test  for  the  quantity 
end  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  woildng  sectitm  and 
physically  examine  the  entire  length  of 
the  slope  once  a  month  considered 
acceptable  alternative  method.  Granted 
for  the  M  and  R  Slope  Mine  with 
conditions  for  examinations  of  seels  in 
the  intake  air  haulage  slope  of  this  mine. 

Oocicst  No. :  M-94-Oll-a 

FR  Notitx:  59  FR  6975. 

PeUtioaer  SBM  Coel  Compeny. 

Reg  Affected:  30  CFR  75.1202-l(a) 

Simunary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations 


coosidersd  acceptable  aheroaUvs 
method.  Gianlad  for  the  Mood  R  Slope 
Mime  with  candittods  for  annual 
revisians  and  supplements  of  the  mine 
map. 

Dodoet  No.:  M-04-012-C 

fRM)(Jca:S9FR6975. 

Aetitioiwr:  SBM  Coel  Company. 

Reg  Affected:  30  CFR  75.1200  (d),  (h), 
and  (i). 

Summary  of  Findings:  Petitionar's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locatiaas  of  rock  tiumel  coonectians 
between  veins,  snd  at  1,000  feet 
intervals  of  advance  bom  the  intake 
slope  snd  to  limit  the  mapping  of  mine 
woridngs  above  and  below  to  those 
preeent  within  100  feet  of  the  vein  being 
mined  except  «dien  veins  are 
intercoimet^ed  to  other  veins  beyond 
the  100  {set  limit  throu^  rock  tunnels 
considered  accepiabls  utamative 
method.  Gnntad  for  the  M  and  R  Slope 
Mine  with  conditians  for  the  use  of 
croas-sectians,  in  lieu  of  contour  lines, 
limiting  the  mapping  of  mines  above  or 
below  this  mine  to  those  within  100  feet 
of  the  vein  being  mined. 

Diicl»<  No.:  M-94-023-C 

PR  Notice:  59  FR  10172. 

Petitioner  Moimtain  OmI  Ompany. 

Reg  Affected:  30  CFR  75.380(d)(4). 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  the  width  of  the 
alternate  escapeway  in  the  belt  entry  for 
each  longwall  partel  to  be  maintained  at 
a  width  of  a  minimum  of  48  inches  for 
a  maximum  distance  of  1,050  feet 
immediately  out  by  the  stageloeder;  to 
designate  the  intake  entry  as  the 
*primary  escapeway  and  belt  entry  as  the 
alteniate  escapeway  with  both 
escapeways  on  intal^e  air  and 
maintained  to  a  minimum  of  6  fiaet  in 
width  for  their  entire  distance,  except 
for  a  distance  of  s  maximum  of  1,050 
fiaet  in  the  alternate  escapeway 
begirming  at  the  stage-loader  considered 
acceptable  alternative  method.  Granted 
for  the  West  Elk  Mine  with  conditians 
for  the  "monorail  area",  the  area 
immediately  out  by  the  stage-loader  for 
a  maximum  distance  of  1,050  feet,  in  the 
belt  entry  of  each  longwall  paneL 

Qodcet  No.:  M-04-042-C 

PR  Notice:  59  FR  21780. 

Petitioner:  Peabody  Coal  Company. 

Jieg  Affected:  30  CFR  75.503. 

Suouiuuy  of  Fittdings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  comiectors  on  mobile  battaty- 
po%vered  machines  with  a  Ihteeded  ring 
and  a  spring  loeded  device  to  prevent 
the  plug  connector  hxnn  acddentlv 
dismgaging  while  under  loed;  and  to 
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instruct  all  penons  during  ssfsty 
meetings  on  the  requirements  for 
operating  or  maintaining  batlery- 
powwed  machines  con^deiBd 
acceptable  alternative  method.  Granted 
for  the  Big  Mountain  No.  16  Mine  with 
conditions  for  tlie  use  of  pennamntly 
installed  spring-hMded  locking  devices 
in  lieu  of  padlocks  on  battaiy  plugs. 

Docket  So.:  M  04  (M4  C 

PH  Notica:  59  FR  24728. 

A(ttian«r:  K  ft  L  Coal  Company. 

Aeg  Affected:  30  CPU  75.1200  (d).  (h), 
andO). 

Summary  o/ findings:  Pedtiaiier's 
proposal  to  use  aoas-aactions  Instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tuimel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  tlia  mapping  of  mine 
workings  above  and  below  to  thoee 
present  within  100  fset  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels 
considered  acceptable  alternative 
method.  Granted  for  tlw  No.  1  Slope 
Mine  with  conditions  for  the  use  of 
cross-sections,  in  lieu  of  contour  lines, 
limiting  the  mapping  of  mines  above  or 
below  this  mine  to  those  within  100  feet 
of  the  vein  being  mined. 

Docket  So. :  M-94-045-C 

FH  Sotice:  SO  FR  24728. 

Petitioner:  K  ft  L  Coal  Company. 

Aeg  Affected:  30  CFR  75.1100-2(a)(2). 

Summary  ofFitfdingg:  Petitionar's 
proposal  to  use  only  portable  fire 
extioguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
ahemative  method.  Granted  for  the  No. 
1  Slope  Mine  with  conditions  for 
firsGghling  equipment  in  the  working 
section. 

Docket  So.:  M-94-047-C 

ra  SoUce:  59  FR  24728. 

Petitioner.  K  &  L  Coal  Company. 

Aeg  Affected:  30  CFR  75.360(b)(S). 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  each  seal  for 
physical  damage  bom  the  slope  gunboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal,  to  test  for  the  quantity  and 
quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section,  and  to 
physically  examine  the  entire  length  of 
the  slope  once  a  month  considered 
acceptable  alternative  method.  Granted 
for  the  No.  1  Slope  Mine  with 
conditions  for  examinations  of  seals  in 
the  intake  air  haulage  slope  of  this  mine. 

rtocJcet  Alb.:  M-94-072-C 

FR  Sotice:  59  FR  35147. 


Petitioner:  Chestnut  Coal  Company. 

Reg  Affected:  75.360(b%6). 

Summary  of  Firtdingi:  PetitiaiMr's 
proposal  to  axunine  eacfa  seal  for 
physical  damage  from  the  slope  gunboet 
during  the  pradiift  examinaUon  after  an 
air  quantity  reading  is  token  in  by  the 
intake  portal,  to  teat  for  the  quantity  and 
quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section  and 
physically  examine  the  entire  length  of 
the  slope  oooe  a  month  considered 
acceptable  alternative  method.  Granted 
for  the  No.  10  Slope  Mim  with 
conditions  for  examiiuitiana  of  seals  in 
the  intake  air  haulage  slope  of  thia  mine. 

Oocte*  So.:  M-04-075-C 

FR  Sotice:  59  FR  35147. 

Petitioner  CSwslnut  Coal  Company. 

Reg  Affected:  30  CFR  75.1100-2(a)(2). 

Suminary  of  Findings:  Petitionees 
proposal  to  use  only  portable  Bra 
extinguiabers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
altanialive  method.  Granted  for  the  No. 
1  Slope  Mine  with  conditions  for 
firefigbting  equipment  in  the  woridng 
section. 

Docket  So.:  M-«4-076-C 

FR  Sotice:  SO  FR  35147. 

Petitioner:  Chestnut  Coal  Company. 

Reg  Affected:  30  CFR  75.1202-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  ■nnnwl  bosis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  band  notations 
considered  acceptable  alternative 
method.  Granted  for  the  No.  10  Sfope 
Mine  with  conditions  for  aimual 
revisions  and  supplements  of  the  mine 
map. 

Docket  So.:  M-a4-082-C 

FR  Sotice:  59  FR  35148. 

Petitioner.  K  ft  S  Coal  Company. 

Reg  Affected:  30  CFR  75.1100-2(sK2). 

Summary  of  Finding^:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishes  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alteniative  method.  Granted  for  the  First 
Chance  Sfope  Mine  with  conditions  for 
firefigbting  equipment  in  the  working 
section. 

Docket  So. :  M-94-083-C 

FR  Sotice:  59  FR  35148. 

Petitioner.  K  ft  S  Coal  Company. 

Reg  Affected:  30  CFR  75.1200  (d),  (h), 
and  (i). 

Summary  of  Findings:  Petitioner's 
proposal  to  uae  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  cocmecUons 


between  veins,  and  at  1,000  fiset 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feel  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels 
considered  acceptable  alternative 
method.  Granted  for  the  First  Chance 
Slope  Mine  with  conditions  for  the  use 
of  cross-section*,  in  lieu  of  contour 
lines,  limiting  the  mapping  of  mines 
above  or  below  this  mine  to  those 
within  100  feet  of  the  vein  being  mined. 

Docket  So.:  M-94-08S-C 

FR  Sotice:  59  FR  35148. 

Petitioner:  Shadle  Coal  Company. 

Reg  Affected:  30  CFR  75.1202-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Shadle  Slope 
Mine  with  conditions  for  aimual 
revisions  and  supplements  of  the  mine 
.maps. 

Docket  So.:  M-94-089-C 

FR  Motios:  59  FR  35149. 

Petitioner:  Shadle  Coal  Company. 

Reg  Affected:  30  CFR  75.1200  (d),  (h). 
and  (i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  whan  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tuimels 
considered  acceptable  alternative 
method.  Granted  for  the  Shadle  Slope 
Mine  with  conditions  for  the  use  of 
cross-sections,  in  lieu  of  contour  lines, 
limiting  the  mapping  of  mines  above  or 
below  this  mine  to  those  within  100  feet 
of  the  vein  being  miruad. 

Docket  So.:  M-94-090-C 

FH  Notice;  59  FR  35149.  Petitioner 
Shadle  Coal  Company. 

Reg  Affected:  30  CFR  75.110O-2(a)(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the 
Shadle  Slope  Mine  with  conditioas  for 
firefigbting  equipment  in  the  working 
section. 

Docket  So.:  M-«4-«92-C 
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FR  JVotl'ce:  59  FR  35149. 

Petitioner:  Shadle  Coal  Company. 

Reg  Affected:  30  CFR  75.360(b)(5). 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboet 
during  the  preshifi  examination  after  an 
air  quantity  reading  is  taken  inby  the 
intake  portal,  to  test  for  the  quantity  and 
quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section,  and  to 
physically  examine  the  entire  length  of 
the  slope  once  a  month  considered 
acceptable  alternative  method.  Granted 
for  the  Shadle  Slope  Mine  with 
conditions  for  examinations  of  seals  in 
the  intake  air  haulage  slope  of  this  mine. 

Docket  So. :  M-94-097-C 

FR  Sotice:  59  FK  38203. 

Petitioner  Helvetia  Coal  Company. 

Reg  Affected:  30  CFR  75.1100-2(e)(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  two  portable  fire 
extinguishers,  or  one  portable  fire 
extinguisher  wilhlwice  the  required 
capacity,  at  each  temporary  electrical 
installation  instead  of  using  one  fire 
extinguisher  and  rock  dust  at  such 
Installations  considered  acceptable 
alternative  method.  Granted  for  the 
Lucerne  No.  6  Extension  Mine  with 
conditions  for  the  temporary  electrical 
installations  provided  the  Petitioner 
maintains  two  portable  fire 
extinguishers  having  at  least  the 
minimum  capacity  specified  for  a 
portable  fire  extinguisher  in  30  CFR 
7S.1100-l(e)  at  each  of  the  temporary 
electrical  installations. 

Docket  So.:  M-94-099-C 

PR  Sotice:  59  FR  38203. 

Petitioner  Keystone  Coal  Mining 
Corporation. 

Reg  Affected:  30  CFR  75.1100-2(eH2). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  two  portable  fire 
extinguishers,  or  one  portable  fire 
extinguisher  with  twice  the  required 
capacity,  at  each  temporary  electrical 
installation  instead  of  using  one  fire 
extinguisher  and  rock  dust  at  such 
installations  considered  acceptable 
alternative  method.  Granted  for  the 
Emilie  No.  1  Mine,  Emilie  No.  4  Mine, 
Jane  Mine,  Uriing  No.  1  Mine,  Margaret 
No.  11  Mine,  and  Plumcieek  Mine  with 
conditions  for  the  temporary  electrical 
installations  provided  the  Petitionar 
maintains  two  portable  fire 
extinguishers  having  at  least  the 
minimum  capacity  specified  for  a 
portable  fire  extinguisher  in  30  CFR 
75.ll0O-l(e)  al  each  of  the  temporary 
electrical  installations. 

Docket  So. :  M-94-102-C 

FH  Sotice:  59  FR  40924. 

Petitioner  H.  L.  ft  W.  Coal  Company. 


Reg  Affected:  30  CFR  7S.360(b)(5). 

Summary  of  Findings:  Petitionar's 
proposal  to  examine  eech  seal  for 
physical  damage  &om  the  slope  gunboat 
during  the  preshil)  examination  after  an 
air  quantity  reading  is  taken  Inby  the 
intake  portal,  to  test  for  the  quantity  and 
quality  of  air  al  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section,  and  to 
physically  examine  the  entire  length  of 
the  slope  once  a  month  considered 
acceptable  alternative  method.  Granted 
for  the  No.  2  Slope  Mine  with 
conditions  fi»  examinations  of  seals  in 
the  intake  air  haulage  slope  of  this  mine. 

Docket  M).:  M-84-104-C. 

FR  Sotice:  59  FR  40924. 

Petitioner  H.  U  ft  W.  Coal  Company. 

Reg  Affected:  30  CFR  75.110O-2(a)(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the 
Sfope  Na  2  Mine  with  conditions  for 
firefigbting  equipment  in  the  working 
section. 

Docket  So.:  M-94-105-C 

FR  Atotice:  59  FR  40924. 

Petitioner:  H.  L.  ft  W.  Cool  Company. 

Reg  Affected:  30  CFR  75.1200  (d),  (h), 
and  (i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  inbead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  timnels 
considered  acceptable  alternative 
method.  Granted  for  the  Slope  No.  2 
Mine  with  conditions  for  tlie  use  of 
cross-sections,  in  lieu  of  contour  lines, 
limiting  the  mapping  of  mines  above  or 
below  this  mine  to  those  within  100  feet 
of  the  vein  being  mined. 

Docket  So.:  M-94-106-C 

FR  Sotice:  59  FR  40924. 

Petitioner:  H.  I,,  ft  W.  Coal  Company. 

Reg  Affected:  30  CFR  7S.1202-1(b). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Slope  No.  2 
Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 


Docket  So.:  M-94-124-C 

FR  M>tics:  59  FR  46288. 

Petitioner  C  ft  C  Coal  Company  (now 
L  ft  R  Coal  Company). 

Beg  Affected:  30  CFR  75.1100-2(a)(2). 

Summary  of  Findings:  Petitionar's 
proposal  to  use  only  portable  fire 
extinguisbera  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  ore  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the 
I^mrose  Slope  Mine  with  conditions 
for  firefigbting  equipment  in  the 
working  section. 

bocket  So.:  M-94-125-C. 

FR  Sotice:  59  FR  46268. 

Petitioner:  C  ft  C  Coal  Company  (now 
L  ft  R  Coal  Company). 

Reg  Affected:  30  (3TI  75.1200  (d).  (h). 
and  (i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connecUoiu 
between  veins,  and  at  1 ,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  lOO  feet  of  the  veto  being 
mined  except  when  veins  are 
intercoimected  to  other  veiru  beyond 
the  100  feel  limit  through  rock  tunnels 
considered  acceptable  alternative 
method.  Cranled  for  the  Primroae  Slope 
Mine  with  conditions  for  the  use  of 
cross-sections,  in  lieu  of  contour  lines, 
limiting  the  mapping  of  mines  above  or 
below  this  mine  to  those  within  100  feet 
of  the  vein  being  mined. 

i>t»dket  No.;  M-94-126-C 

FR  Sotice:  59  FR  46268. 

Petitioner  C  ft  C  Coal  Ompany  (now 
L  ft  R  Coal  Company). 

Reg  Affected:  30  CFR  75.1202-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  lo  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Primrose  Slope 
Mine  with  coiulitions  for  aimual 
revisions  and  supplements  of  the  mine 
map. 

Docket  So.:  M-94-133-a 

FR  Sotice:  59  FR  46269. 

Petitioner  Eastern  Associated  Coal 
Corporation.  

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  lo  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  connector  from  accidently 
disengaging  while  under  load;  and  lo 
instruct  all  persons  on  the  requirements 
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fbr  operating  or  maintaining  botteiy- 
potrared  machines  considered 
acceptable  alternative  method.  Granted 
fbr  the  Lightfool  No.  1  Mine  with 
conditions  fgr  the  use  of  permanently 
installed  spring-loaded  locking  devices 
in  lieu  of  padlocks  on  battsiy  plugs. 

Docket  No.:  M-94-134-C. 

FB  Notice:  59  FR  46289. 

Petitioner:  Eastern  Associated  Coal 
Corporation.  

Beg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioaer's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  connector  from  aoddently 
disengaging  while  under  load:  and  to 
instruct  all  persons  on  the  requirements 
for  operating  or  maintaining  battery- 
powered  machines  omsidared 
acceptable  alternative  method.  Granted 
for  the  Lightfoot  No.  2  Mine  with 
conditions  for  the  use  of  permanently 
installed  spring-loaded  locking  devices 
in  lieu  of  padlocks  on  battery  plugs. 

Docket  No. :  M-&4-1 36-C 

FR  Notice:  59  FR  5007. 

Petitioner.  Triton  CUmI  Company. 

Heg  Affected:  30  CFR  77.1607(u). 

Summary  of  Findings:  Petitioner's 
proposal  U>  use  a  portable  hydraulic 
unit  to  supply  power  to  the  necessary 
functions  of  disabled  equipment  in 
order  to  move  it  safely  considered 
acceptable  alternative  method.  Granted 
fbr  the  Buckskin  Mine  with  conditions 
for  the  use  of  a  portable  hydraulic  unit 
fbr  braldng  and  steerine  and  a  (owing 
sling  or  choke  cable  in  lieu  of  a  towfaar 
with  safety  chains. 

Docket  No.:  M  04  142-C. 

FR  NoUce:  59  FR  52839. 

Petitioner:  Ram  Head  Coal  Company. 

fleg  Affected:  30  CFR  75.1100-2(a)(2). 

Surrunary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  lo  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the 
Primrose  Slope  Mine  with  conditions 
for  firefighting  equipment  in  the 
working  section. 

Docket  No. :  M-94-143-C 

FR  NoUix:  59  FR  52839. 

Petitioner:  liam  Head  Coal  Company. 

Beg  Affected:  30  CFR  75.1200  (d),  (h), 
and  (i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1.000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 


workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  too  feet  limit  through  rock  tunnels 
considered  acceptable  alternative 
method.  Granted  fbr  the  Primrose  Slope 
Mine  with  conditions  fbr  the  use  of 
cross-sections,  in  lieu  of  contour  lines, 
limiting  the  mapping  of  mines  above  or 
below  this  mine  to  those  within  100  feet 
of  the  vein  being  mined. 

Docket  No.:  M  04  144-C 

FR  Nadce:  59  FR  52839. 

petitioner;  Ram  Head  Coal  Company. 

fleg  Affected:  30  CFR  75.1202-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations 
consideied  acceptable  alternative 
method.  Granted  fbr  the  Primrose  Slope 
Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

DockM  No.:  M-04-14&-C 

FR  Notice:  SO  FR  52839. 

Petitioner:  Arch  of  Illinois. 

Reg  Affected:  30  CFR  77.20e(c). 

Summary  of  Finding^:  Petitioner's 
proposal  to  use  a  SAF-T-CLIMB  fell 
prevention  system  that  meets  Federal 
Specifications  No.  RR-S-001301,  and 
complies  with  OSHA  regulations  29 
CFR  1910.27  considered  acceptable 
alternative  method.  Granted  for  the 
Arch  of  Illinois  Preparation  Plant  with 
conditions  for  the  use  of  SAF-T-CLIMB 
hll  prevention  system  at  every 
permanently  attached  vertical  ladder 
used  at  counterweight  towers  during 
maintenance  work  on  the  overload 
conveyor  system. 

Docket  No.:  M-94-158-C 

FR  iMbtice:  59  FR  59434. 

Petitioner:  Eastern  Associated  Coal 
Corporation.  

Heg  Affected:  30  CFR  75.364(b) 
(2)4(4). 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  two  positive  return 
evaluation  points,  one  in  the  No.  6  entry 
'and  one  in  the  No.  4  entry,  to  measure 
the  return  airflow;  to  maintain  and 
check  evaluation  points  Nos.  17  and  18 
at  least  once  every  twenty-four  hours; 
and  lo  designate  a  certified  person  to 
make  these  examinations  and  record  the 
results  in  on  approved  book  considered 
acceptable  allemative  method.  Granted 
for  the  Lightfoot  No.  1  Mine  with 
conditions  fbr  a  portion  of  the  return 
aircourse  in  the  1  Right  Mains  near  the 
portal,  including  three  of  the  four    . 
adjacent  mine  seals  for  the  worked-out 
area  of  2  Butt  Right 

Docket  Ato.:  M-94-161-C. 


FR  Notice:  59  FR  59435. 

Petitioner:  Pontiki  Coal  Corporation. 

fleg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  haulage  entries  as 
intake  air  courses  to  ventilate  active 
working  places  and  to  install  s  low-level 
cartwn  monoxide  detection  system  as  an 
early  warning  fire  detection  system  in 
all  belt  entries  used  as  intake  air  courses 
considered  acceptable  alternative 
method.  Granted  fbr  the  Pontiki  No.  1 
Mine  at  the  end  with  conditions  to 
allow  air.coursed  through  conveyor  belt 
entries  to  be  used  to  ventilate  working 


Docket  No. :  M-g4-162-C 

FR  Notice:  59  FR  S943S. 

Petitioner:  PontikiCoal  Corporation. 

fleg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  haulage  entries  as 
intake  air  courses  to  ventilate  active 
working  places  and  to  install  a  low-level 
carbon  monoxide  detection  system  as  an 
early  warning  fire  detection  system  in 
all  bait  entries  used  as  intake  air  courses 
considered  acceptable  alternative 
method.  Granted  fbr  the  Pontiki  No.  2 
Mine  at  the  end  with  conditions  to 
allow  air  coursed  through  conveyor  belt 
entries  to  be  used  to  ventilate  working 
places. 

Docket  No.:  M-94-175-C 

FR  Notice:  59  FR  67736. 

Petitioner:  L.  V.  Coal  Company. 

Heg  Affected:  30  CFR  75.110O-2(a)(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the  No. 
4  Slope  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
section. 

Docket  No. :  M  04  1 76-C 

FR  Notice:  59  FR  67736. 

Petitioner:  L.  V.  Coal  Company. 

Reg  Affected:  30  CFR  75.1200  (d),  (h), 
and  (i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels 
considered  acceptable  alternative 
method.  Granted  for  the  No.  4  Slope 
Mine  with  conditions  for  the  use  of 
cross-sections,  in  lieu  of  contour  lines. 
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limiting  the  mapping  of  mines  above  or 
below  this  mine  to  those  within  100  feet 
of  the  vein  being  mined. 

Docker  No. :  M-84-1 77-C 

FR  Atotice;  59  FR  67736. 

Petitioner:  L.  V.  Coal  Company. 

fleg  Affected:  30  CFR  75.1202-Ual. 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  aiuiual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  No.  4  Slope 
Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No. :  M-94-1 79-C. 

FR  Notice:  60  FR  3436. 

Petitioner:  Eastern  Associated  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.900. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  contactors  to  provide 
undervoltage  grounded  phase  protection 
instead  of  using  circuit  breakers,  and  to 
use  the  breakers  for  short  circuit  and 
overourrent  protection  considered 
acceptable  alternative  method.  Granted 
ibr  the  Lightfoot  No.  1  Mine  with 
conditions  to  allow  the  use  of  contactors 
to  provide  undervoltage,  grounded 
phase,  and  overload  protection  and 
monitor  the  grounding  conductors  fbr 
480-volt  bell  conveyor  drives  and  other 
loads  from  combination  power  center/ 
belt  starter  units  located  at  the  mine. 

Docket  No.:  M-94-180-a 

FR  Notice:  60  FR  3436. 

Petitioner:  Eastern  Associated  Coel 
Corporation.  

fleg  Affected:  30  CFR  75.900. 

Swmmary  of  Findings:  Petitioner's 
proposal  to  use  contactors  to  provide 
undervoltage  grounded  phase  protection 
instead  of  using  circuit  breakera,  and  to 
use  the  breakers  for  short  circuit  and 
overourrent  protection  considered 
acceptable  alternative  method.  Granted 
fbr  the  Lightfoot  No.  2  Mine  with 
conditions  to  allow  the  use  of  contactors 
to  provide  undervoltage,  grounded 
phase,  and  overload  protection  and 
monitor  the  grounding  conductora  fbr 
480-volt  belt  conveyor  drives  and  other 
lands  from  combination  power  center/ 
belt  starter  units  located  at  the  mine. 

Docket  No.:  M-94-1B1-C. 

FR  NoUce:  60  FR  3436. 

Petitioner:  M  ft  H  Coal  Company. 

Reg  Affected:  30  CFR  75.1002-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or 


during  a  pre-shifl  examination 
considered  acceptable  alternative 
method.  Granted  for  the  Mercury  Slope 
Mine  with  conditions  for  the  use  of 
nonpermissible  battery-powered 
locomotives  and  ncHi-pennissible 
electric  drags  and  associated  non- 
permissible  electric  components  located 
within  150  feet  from  pillar  workings. 

Docket  Afo.;  M-94-186-C 

FR  Notice:  60  FR  3437. 

Petitioner:  Mt.  Top  Coal  Company. 

fleg  Affected:  30  CFR  75.1100-2(a)(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the  Mt. 
Top  Coal  Company  Mine  with 
conditions  for  firefighting  equipment  in 
the  working  section. 

Docket  No.:  M-94-187-C 

FB  Notice:  60  FR  3437. 

Petitioner:  Mt.  Top  Coal  Company. 

fleg  Affected:  30  CFR  75.1200  (d),  (h), 
and  (i). 

Suaunary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  turmel  connectioiui 
between  veins,  and  at  1,0(N)  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels 
considered  acceptable  alternative 
method.  Granted  fbr  the  Ml.  Top  Gael 
Company  Mine  with  conditions  for  the 
use  of  croes-sactions,  in  lieu  of  contour 
lines,  limiting  the  mapping  of  mines 
above  or  below  this  mine  to  those 
vrithin  100  feet  of  the  vein  being  mined. 

Docket  No.:  M-94-I88-C 

f7?Afotice;60FR3437. 

Petitioner:  Mt.  Top  Coal  Company. . 

Reg  Affected:  30  CFR  75.1202-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Buck  Mountain 
Slope  Mine  with  conditions  fbr  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-94-189-C 

FR  Notice:  60  FR  3437. 

Petitioner:  Knoti  Cotmty  Mining 
Company. 

Reg  Affected:  30  CFR  75.900. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  contactora  fbr 


undarvoltafls  protection  instead  of  using 
circuit  breakers  considered  acceptable 
alternative  method.  Granted  for  the 
Brimstone  Mine  No.  1  and  the 
Hollybush  Mine  No.  1  with  conditions 
to  sllow  the  use  of  contactors  lo  provide 
undervoltage,  grounded  phase,  and 
overload  protection  and  monitor  the 
grounding  conductors  fbr  480-volt  belt 
conveyor  drive  motors  and  water  pump 
motore  greater  than  S  horsepower.  ' 
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OccupaUoiMl  Safely  and  HmKH 
AthnlnlatfaUofi 

Advtaory  Cominlttee  on  Coiirtiucduw 
SaMy  and  Health;  FuH  ConMnHIa* 


Notice  is  hereby  given  that  the 
Advisory  Committee  on  Constnu^on 
Safety  end  Health,  established  under 
section  107(e)(1)  of  the  Conbact  Work 
Houn  and  Safety  Standards  Act  (40 
U.S.C  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Ad  of 
1970  (29  U.S.C  656),  will  meet  on 
August  27-28, 1996  at  the  Spokane 
Research  Center  of  the  Nstional  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  315  East  Montgomery  Street. 
Spokane,  Washington.  The  meetings  of 
the  full  Committee  are  open  to  the 
public  and  will  begin  at  8:30  a.m.  on 
both  days.  The  meeting  tvill  conclude  at 
approximately  5:00  p.m.  on  August  27 
and  at  approximately  12.-00  p.m.  on 
August  28,  1996. 

On  August  27,  OSHA  will  brief  the 
ACCSH  regarding  the  status  of 
construction-related  activities.  In 
particular,  the  Agency  will  report  on  the 
status  of  rulemaking  efforts  r^ording 
fell  protection  (subpart  M).  Also,  State 
Plan  Stale  representatives  will  provide 
their  perapectives  regarding  OSHA's 
construction-related  rulemaking  and 
enforcement  activities. 

After  a  lunch  break,  the  Committee 
will  bear  comments  on  OSHA's 
construction-related  rulemaking  and 
enforcement  activities  from  the 
Agency's  Construction  Industry 
Pertnera.  The  Committee  will  also 
receive  a  briefing  regarding  the  NIOSH 
research  program  and  a  tour  of  the 
Spokane  Research  Center. 

On  August  28,  the  work  groups  on 
Fall  Protection.  Safety  and  Health 
Programs,  Confined  Spaces  and  Health 
and  Safety  fbr  Women  in  Construction 
will  report  back  lo  the  full  Advisory 
Committee  and  the  full  Committee  will 
discuss  the  reports  fitun  the  work 
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groups.  In  addition,  the  Committee  will 
disctts^  participation  in  tlie  planning  of 
a  Musculoskeletal  Disorders  Best 
Practices  Conference. 

Written  data,  views  or  commantB  may 
be  sufamitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Afiaira,  at 
the  address  provided  below.  Any  such 
subinisaions  received  prior  to  thie 
meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 

Anyone  who  wishes  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Afhirs  before  the  meeting. 
The  lequssi  should  stale  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  pennils,  at  the 
discretion  of  the  Chairman  of  the 
Advisory  Committee.  Individuals  with 
disabilities  who  tvish  to  attend  the 
meeting  should  contact  Tom  Hall^  at  the 
address  indicated  below,  if  special 
accommodatians  are  needed. 

For  additional  information  contact: 
Tom  Hall.  Division  of  Consumer  A&irs, 
Room  N-3647.  Telephone  202-219- 
8815,  at  the  Occupational  Safety  and 
Health  Administration,  2(X)  Constitution 
Avenue,  NW.,  Washington,  DC.  20210. 
An  official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
OfMA  Docket  Office.  Room  N-2625, 
Telephone  202-219-7894. 

Signed  at  WasfaingtoB.  DC  this  aoth  day  of 
hily1996. 
|aaapkA.Dw, 
Assistant  Secretary  of  Labor. 
IFR  Doa  96-19981  Filed  8-S-96:  8:45  am] 
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Senior  Exaculive  Sarvio*  (SES) 
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SUMMARY:  Notice  is  heraby  given  of  the 
appointment  of  the  ONDCP  ^S 
Performance  Review  Board. 
EFFBmvE  DATE:  August  1. 1996. 
FOn  RJimCR  NROMNATKIN  COMT  ACT 
Edward  H.  Jurith,  General  Counsel, 
OfHce  of  National  Drug  Control  Policy. 
Executive  Office  of  the  President. 
Washington,  D.C.  ZOSO:  telephone:  202- 
395-6709:  FAX:  202-395-6708. 

auFwngwTAHT  aFonaATioN:  s  U.S.C. 
4314(c)  requires  each  agency  to 
establish,  in  accordance  with 


regulatioiu  prescribed  by  the  OfRoe  of 
Personnel  Management  at  5  CFR  Part 
430.  subpart  C  and  Sec.  430.307  thereof 
in  particular,  one  or  qiore  Senior 
Executive  Service  performance  boards. 
As  a  small  executive  agency,  ONDCP 
has  just  one  board.  The  board  shall 
review  and  evaluate  the  initial  appraisal 
of  each  ONDCP  senior  executive's 
performance  by  his  or  her  supervisor, 
the  senior  executive's  written  response, 
if  any,  along  with  any  recommendations 
in  each  instance  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  following  have  been  selected  as 
regular  members  of  the  SES 
Performance  Review  Boerd  for  the 
Office  of  National  Drug  Control  Policy: 
Patricia  A.  Seitz  (Chair),  Assistant 
Director  for  Legal  Affairs,  Office  of 
National  Drug  Control  Policy 
Dr.  Albert  E.  Brandenstein,  Director, 
Counter  Drug  Technology  Assessment 
Center,  Office  of  National  Drug 
Control  Policy 
Dr.  ffim  T.  Csmevale,  Assistant  Diractor 
far  Programs,  Budget  and  Research, 
Office  of  Natimial  Drug  Control  Policy 
Approved:  |uly  17, 1996. 

Odef  of  Staff,  Office  of  Notional  Drug  Coatrol 

Pa/Icy. 
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AOSCT:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Amendment  of  Source  Material 

License  SUA-5S1  to  change  a 

reclamation  milestone  date. 


V:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commisaion  has  amended  Petrotomics 
Company's  (Petrotomics')  Source 
Material  License  SUA-SSl  for  Shirley 
Basin  Wyoming  to  change  a  reclamation 
milestone  date.  This  amendment  was 
requested  by  Petrotomics  by  tetter  dated 
May  22, 1996,  and  its  receipt  by  NRC 
was  noticed  in  the  FetleraJ  Ke|^sler  on 
June  28, 1996. 

The  license  amendment  modifies 
Ucense  Ctmdition  SO  to  change  the 
completion  date  for  a  site-reclamation 


milestone.  The  new  date  approved  by 
the  NRC  extends  completion  of 
placement  of  final  radon  barrier  on  a  9- 
acre  portion  of  the  tailings  pile  by  four 
years,  and  two  months.  Petrotomics 
justifies  the  delays  for  (1)  maintaining, 
throughout  the  course  of  reclamation  of 
the  site,  an  area  that  can  be  utilized  to 
place  contaminated  material  that  may  be 
encountered  in  accomplishing  this 
work;  (2)  disposal  of  the  evaporation 
pond  dike  material;  and  (3)  allowing 
continued  pumping  and  maintenance  of 
well  12-DC,  located  in  the  southern  part 
of  the  area,  if  necessary.  Based  on  the 
review  of  Petrotomics'  submittal,  which 
indicates  the  proposed  work  is 
scheduled  to  be  completed  as 
expeditiously  as  practicable,  and  the 
bet  that  the  added  risk  to  the  public 
health  and  safety  is  not  significant,  the 
NRC  staff  considers  Petrotomics'  request 
acceptable. 

An  environmental  assessment  is  not 
required  since  this  action  is 
categorically  excluded  under  10  CFR 
51.22(cKll).  and  an  environmental 
report  bom  the  licensee  is  not  required 
by  10  CFR  51.60(bM2). 

mjrmjBtEmiiir*  wtmmumcm: 
Petrotomics'  Ucense,  including  an 
amended  License  Condition  50,  and  the 
NRC  stafTs  technical  evaluation  of  the 
amendment  request  are  being  made 
available  for  public  inspection  at  the 
NRC's  Public  Document  Room  at  2120 
L  Street,  NW  (Lower  Level), 
Washington,  DC  20555. 

ran  furtmeu  intoiwiahon  contact: 
Mohammad  W.  Haque.  Uranium 
Recovery  Branch,  CKvision  of  Waste 
Management.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2t>S55. 
Telephone  (301)  415-6640. 

Dated  at  RockvUle,  Maryland,  this  3ist  day 
of  July  1996. 
laasphl.iiaiaidck. 

Chief.  Uranium  Recovery  bancb.  Division 
of  Waste  MarHXgement,  Office  of  Nuclear 
Material  Safety  and  Safeguarxis. 
IFR  Doc  9fr-19933  Filed  8-5-96;  8:45  am) 
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A  meeting  of  the  ACRS  Subcommittee 
on  Thermal  Hydraulic  Phenomena 
scheduled  to  be  held  on  August  20  and 
21. 1996,  at  11545  Rockville  Pike, 
Rockville,  Maryland,  has  been 
postponed  to  a  future  date  as  a  result  of 
the  unavailability  of  necessary 
supporting  documents.  Notice  of  this 
meerting  was  published  in  the  Federal 
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Register  on  Monday,  July  29. 1996  (61 
FR  39483). 

For  further  information  contact:  Mr. 
Paul  A.  Boehnert,  the  cognizant  ACRS 
staff  engineer,  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  pjn. 
(EDT). 

D8le<l:)uly  31,1996. 
Sam  DuraBwamy, 
Chief.  Nuclear  Beactors  Branch. 
IFR  Doc.  96-19934  Filed  8-5-96;  8:4S  am) 
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PEACE  CORPS 

hifofmation  Collection  Requeeto  Under 
OMB  Review 

AQENGY:  Peace  Corps. 
ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
this  notice  announces  that  the  Peace 
Corps  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  to 
approve  the  continued  use  of  the  Peace 
Corps  Volunteer  Application-.  A  copy  of 
the  information  collection  may  be 
obtained  from  Stuart  Moran,  Office  of 
Volunteor  Recruitment  and  Selection, 
United  States  PEACE  CORPS,  1990  K 
Street,  NW.,  Washington,  DC  20526.  Mr. 
Moran  may  be  contacted  by  telephone  at 
(202)  606-2080.  Comments  on  these 
forms  should  be  addressed  to  Victoria 
Becker  Wassmer,  Desk  Officer,  Office  of 
Management  and  Budget,  NEOB, 
Washington,  DC  20503. 

Informalion  CoUcctioa  Abstract 

Title:  Peace  Ck>rps  Volunteer 
Application. 

Need  For  and  Use  of  This 
Information:  Peace  Corps  needs  this 
information  in  order  to  process 
applicants  for  Volunteer  service.  The 
information  is  used  to  determine 
qualifications  and  potential  for 
placement  of  applicants. 

Respondents:  Individuals  who  apply 
for  Peace  Corps  service. 

Bespondents  Obligation  to  Reply: 
Required  to  obtain  benefits. 

Rurtien  on  the  Public: 

a.  Annual  reporting  burden:  90,000 
hrs. 

b.  Annual  record  keeping  buixlen:  0 
hrs. 

c.  Estimated  average  burden  per 
response:  3  hrs. 

d.  Frequency  of  response:  one  time. 

e.  Estimated  number  of  likely 
respondents:  30,000. 

f.  Estimated  cost  to  respondents: 
$38.51. 


This  notice  is  issued  in  Washington, 
DCon  July  31, 1996. 
Stanley  D.  Snyal, 

Associate  Director  for  ManagfimenL 
IFR  Doc  96-19909  Filed  S-5-96: 8:45  am) 
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Information  CoHecUon  nequeete  Under 
OW  Review 

AOENCY:  Peace  Corps. 
ACTK)N:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  The  Assodale  Director  for 
Management  invites  comments  on 
information  collection  requests  as 
refjuired  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
This  notice  announces  that  the  Peace 
Corps  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  to 
approve  the  continued  use  of  the 
National  Agency  Check  (Questionnaire 
for  Peace  Corps  Volunteer  Background 
Investigation.  Section  22  of  the  Peace 
Corps  Act  (22  U.S.C.  2051  el.  seq.) 
mandates  that  "all  persons  employed  or 
assigned  to  duties  under  the  Act  shall  be 
investigated  to  insure  employment  or 
assignment  is  consistent  with  national 
interest  in  accordance  with  standards 
and  procedures  established  by  the 
President."  A  copy  of  the  information 
collection  may  be  obtained  from  Stuart 
Moran,  Office  of  Volunteer  Recruitment 
and  Selection,  United  States  PEACE 
CORPS.  1990  K  Street.  NW, 
Washington,  DC  20SZ6.  Mr.  Moran  may 
be  contacted  by  telephone  at  (202)  606- 
2080.  Comments  on  these  forms  should 
be  addressed  to  Victoria  Becker 
Wassmer,  Desk  Officer,  Office  of 
Management  and  Budget,  NEOB, 
Washington,  E)C  20503. 

Information  CoUectioa  Abetract 

Title:  National  Agency  Check 
Questionnaire. 

Need  For  and  Use  of  This 
Information:  Peace  Corps  needs  this 
information  in  order  to  process 
applicants  for  Volunteer  service.  The 
information  is  used  to  insure  that 
potential  Volunteer's  assignment  is 
consistent  with  the  national  interest  in 
accordance  with  the  standards  and 
procedures  established  by  the  President. 

Respondents:  Individuals  who  have 
applied  for  Peace  Corps  service  and 
have  been  nominated  to  a  specific 
program.. 

Respondents  Obligation  to  Reply: 
Required  to  obtain  benefits. 

Burden  on  the  Public. 

a.  Annual  reporting  burden:  2.500  hrs. 


b.  Annual  record  keeping  harden:  0 
hrs. 

c  Estimated  average  burden  per 
response:  15  minutes. 

d.  Frequency  of  response:  one  time. 

e.  Estimated  number  of  likely 
lespondenls:  10,000. 

r.  Estimated  cost  to  respondents: 
$3.81. 

This  notice  is  iasued  in  Washington, 
IX:  on  July  31, 1996. 
Stanley  D.  Suyai, 

Associate  Director  for  Management. 
IFR  Doc  96-19910  Filed  8-5-06:  8:45  ami 
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OFFICE  OF  PERSONNEL 
MAtlAaEMBIT 

Pfopoeed  CoHecUoni  Comment 
Requeat  for  Review  of  a  Currandy 
Approved  InfotmaBeh  Collection:  fl 
25-41 

AOacv:  Office  of  Personnel 
Management. 

action:  Notice. 


In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22.  2995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  intends  to 
submit  to  the  Office  of  Management  and 
Budget  a  request  for  extension  of  a 
currently  approved  information 
collection.  RI  25-41,  Initial  Certification 
of  Full-Time  School  Attendance,  is  used 
to  determine  whether  a  child  is 
unmarried  and  a  foil-time  student  in  a 
recognized  school.  OPM  must  determine 
this  in  order  to  pay  survivor  annuity  to 
children  who  are  age  18  or  older. 

Approximately  1,200  RI  25-41  forms 
are  completed  annually.  It  takes 
approximately  90  minutes  to  complete 
the  form.  The  annual  burden  is  1300 
hours. 

For  copies  of  this  proposal,  contact 
)im  Farron  on  (202)  418-3208.  or  E-mail 
to  jmfarronamail.opm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  by  October  7, 1996. 

AODHas:  Send  or  deliver  comments 
to — Lorraine  E.  Dettman.  Chief. 
Operations  Support  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW.  Room  3349.  Washington, 
DC  20415." 

FOR  INFORMATION  REGARDtNG 
AOMeeSTRATIVE  COOROeMTKM— CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623 
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U.S.  Office  of  Panoanal  ManagBnant 


Deputy  Director. 

IFR  Doc  96-18884  FiImI  8-S-a6:  8.-45  ami 
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summary:  In  accordance  with  the 
requiremmit  of  Section  3506(c)(2MA)  of 
the  Papenvork  Reduction  Act  of  1985 
which  provides  opportunity  for  public 
■conunent  on  new  or  raviaed  data 
coUsctioDS,  the  Railnwd  RatirBiinnt 
Board  (KRB)  will  publish  periodic 
summaries  of  proposed  data  collectiana. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  far  the  proper  performance  of 
the  functions  of  the*  agency,  indudinR 
whether  the  information  has  practical 
utility:  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  coUectian 
of  the  information;  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
inforaiallon  to  be  collected:  wtd  (d) 
ways  to  minlmin>  the  burden  related  to 
the  collection  of  information  on 
respobdents,  including  the  use  of 
automated  collection  techniques  or 
other  farms  of  information  technology. 

Titk  and  purpose  <rf  information 
collection:  Evidence  of  Kfarital 
Relationsliip,  Living  with  Raquiiements; 
OMB  3220-0021. 
'    To  support  an  application  for  a 
spouse  or  widow(en's  annuity  under 
Sections  2(c)  or  2(d)  of  the  Raibtied 
ReUrement  Act,  an  applicant  must 
submit  proof  of  a  valia  mairiage  to  a 
railroad  employee.  In  some  cases,  the 
axlstanoe  of  a  marital  relationship  is  not 
fonnaUaed  by  a  dvil  or  religious 
caremony.  In  other  cases,  questions  may 
arise  abtwt  the  legal  termination  of  a 
prior  marriage  of  an  employee,  spouse, 
or  widowfer).  In  these  instanows,  the 
RRB  must  secure  additional  information 
to  resolve  questionable  marital 
relationships.  The  circumstances 
requiring  an  applicant  to  submit 
documentary  evidence  of  marriage  are 
prescrjbed  in  20  CFR  219.30. 


In  the  abaance  of  documeotary 
evidence  to  support  the  axislsnoe  of  a 
valid  maniage  between  a  apouae  or 
wido¥r(er)  annuity  applicant  and  a 
raibtiad  employee,  the  RKB  needs  to 
obtain  infbnnation  to  determine  i£a    — 
valid  maniage  existed.  The  RRB  utilizaa 
Forms  G-124,  Statement  of  Marital 
RelaU<M>ship;  C-124a,  SUtement 
Regarding  Marriage;  G-237,  Statement 
Regarding  Marital  SUtus;  G-238, 
Statement  of  Residence:  and  C-238e, 
Statement  Regarding  Divorce  or 
Annulment  to  secure  the  needed 
information.  One  response  is  requested 
of  each  respondent.  Completion  is 
required  to  obtain  benefits. 

The  RRB  proposes  revisions  to  all  of 
the  forms  utilized  in  the  coUecticm  to 
incorporate  language  required  by  the 
Papwwork  Reduction  Act  of  1905  and  to 
add  additional  language  outUning 
possible  criminal  pmalties  for  "wiH»^g  a 
mise  or  fraudulent  statement. 

FiftimatT  of  Annnal  Raapoadent  Borden 

The  estimated  annual  respondent 
burden  is  as  follows: 


FionnNo. 

Annual 
rMpons6s 

Tme 
(imn) 

BuRlan 
(hrs) 

0-124: 

126 
75 

aoo 

76 
76 

1W 
160 
160 

16 
20 
10 

16 

ao 

3 
6 

10 

31 

Dyn* 

2S 

a-t9jf                                                                                                 

60 

Q-237: 

In  nenfm                                             

19 

<*y'™> 

26 

G-238: 

8 

Rymal              

13 

n-9»|«        „  ,                                             

2S 

ToMI 

1.100 

196 

ADOmONAL  MFOflMATKM  OR  00MCNT8: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justincation,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  7S1-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald ).  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street.  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  ootice. 

Qeanmce  Offioer. 
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PropoMd  Dds  CoHacthMi  AvaHsbto  for 
RMomRMfKiatlans 


tRT:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  reviaed  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  perforaiance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance  - 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 


ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  {^information 
collection: 

Request  to  Non-Railroad  Employer  for 
Information  About  Aimuitanl's  Work 
and  Earnings:  OMB  3220-0107. 

Under  the  1988  amendments  to 
Section  2  of  the  Railroed  Retirement  Act 
(RRA),  a  railroad  employee's  retirement 
annuity  or  an  annuity  paid  to  the  spouse 
of  a  railroad  employee  is  subject  to  work 
deduction  in  the  Tier  II  component  of 
the  annuity  and  any  employee 
supplemental  aimuity  for  any  month  in 
which  the  annuitant  works  for  a  Last 
Pre-Retirement  Non-Railroad  Employer 
(LFE).  LPE  is  defined  as  the  last  person. 


408M 
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company,  or  instituting,  other  than  a 
railroad  employer,  that  employed  an- 
employee  or  spouse  annuitant.  In 
addition,  the  employee,  spouse  or 
divorced  spouse  Tier  I  annuity  benefit  is 
subject  to  work  deductions  under 
Section  2(F)(1)  of  the  RRA  for  earnings 
from  any  non-railroad  employer  that  are 
over  the  annual  exempt  amount.  The 
regulations  pertaining  to  non-payment 


of  annuities  by  reason  of  work  are 
contained  in  20  CFR  230.1  and  Z30.2. 
The  RRB  utilizes  Form  RL-231-F, 
Request  to  Non-Railroad  Employer  for 
Information  About  Annuitant's  Work 
and  Earnings,  to  obtain  the  information 
needed  for  determining  if  any  work 
deduction  should  be  applied  because  an 
annuitant  worked  in  non-railroad 
employment  after  the  annuity  beginning 


date.  One  response  is  requested  of  each 
respondent.  Completion  is  voluntary. 

'The  RRB  proposes  to  revise  Form  RL- 
231-F  to  incorporate  language  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

Estimate  of  Annual  Reapandent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Fofm  No. 

Annual 

F08p0n868 

Tme 
(n*i) 

Burden 

RI-K11-F                                                   .-. 

600 

30 

300 

Tot»l                                 

600 

300 

AOOmONAL  mFOMMTION  OR  mMMHITB: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2002.  Written  comments 
should  be  received  mthin  60  days  of 
this  notice. 
ChiKk  Mierawa, 
Cleamnce  Officer. 
[FR  Doc  96-19986  Piled  8-5-96;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Propoaad  CoHaction;  Commanl 


Upon  Written  Request.  Copies  Available 
Prom;  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Infomiatioa  Services,  Washington.  IX^ 
20549 

Extension:  Rule  17A-19  and  Forai  X-I7A-18 
SEC  File  No.  270-148  OMB  Control  No. 
3235-0133 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  ExchangeCommission 
("Commijsioh")  is  publishing  the 
following  for  public  comment. 

Rule  t7a-19  requires  National 
Securities  Exchanges  and  Registered 
National  Securities  Associations  to  file 
Form  X-17A-19  with  the  Commission 
whenever  a  change  in  membership 
status  occiin  in  order  to  notify  the 
Commission  that  a  change  in  designated 
examining  authority  is  necessary. 

It  is  anticipated  that  approximately  8 
National  Securities  Exchanges  or 
Registered  National  Securities 


Associations  will  make  3,600  total 
annual  responses  pursuant  to  Rule  17a- 
19.  The  total  aimual  burden  is  estimated 
to  be  900  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  cmnments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission,  450  5th  Street,  NW,, 
Washington.  DC  20549. 

Dated:  July  29, 1996. 
Maijarai  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc  96-19936  Fded  8-5-06: 8:45  ami 


Sunshina  Aet  Maallng 

Notice  is  hereby  given,  piusuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  August  5,  1996. 

A  closed  meeting  will  be  held  on 
Thursday,  August  8, 1996,  at  10:00  a.m. 

Commissionere,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 


Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  membera  who  have  on  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  S52b(c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
August  8, 1996,  at  10:00  a.m.,  will  be: 

Institution  and  settlement  of  injunctive 
actions 

Institution  and  settlement  of  administrative 
proceedings  of  en  enbxcement  oatnie. 

Pormsl  order  of  investigation. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  mattere  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202)  942- 
7070, 

Dated:  August  2, 1996. 
lonalfaanG.  Kail, 
Secretary. 
IFR  Doc  96-20182  Tiled  8-2-96;  4KI0  pml 
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(IWMee  Na  14-S7SO*:  FIto  Na.  M-C80e- 
M-M] 

Sell  nigulatefy  Or^mttuHtOMj  Notio 
of  FWoQ  of  Antendnient  No.  2  to 
Proposed  Rule  Ctiewy  t>y  ttie  Ctiicejo 
Board  OpUons  ExdiMiga^  feic  To 
inGnaN  9r A  rueiuun  ena  BJiem^v 

Umtoi  To  Inctaaaa  8PX  rbm 
FMUKMon,  Index  Hedge,  «id  Money 
MeneQefs  Ejwniptfons,  end  To  Exlvid 
Brood-Beeed  Index  Hedge  EiMmpllon 

To^  '     ' 


)uly31.1B96. 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act")>  and  Rule  19b-^  thereunder.' 
notice  is  hereby  given  that  on  July  25. 
1996.  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exdiange") 
filed  with  the  Securities  and  Exdiange 
Commission  ("Commission") 
Amendment  No.  2  to  the  proposed  rule 
change  as  described  in  Items  I.  n.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
or^nizatioo.  The  Exchange  has 
requested  that  the  proposad  rule  change 
be  given  accelerateid  approval.  The 
Commissian  is  publishing  this  notice  to 
soUdt  oommenis  on  the  proposed  rule 
change  from  interested  persons. 

I.  Sdf-Kegnlaiory  Organisation's 

I  of  the  Terms  of  Sobalaace  of 


In  light  of  discussions  with  the 
Commission  on  June  4  and  10, 1996,  the 
CBOE  proposes  Amendment  Na  2  to 
File  No.  SR-CBOE-g6-01.>  which 
relates  to  increasing  the  SU>  500  index 
option  ("SPX")  position  and  exercise 
limits,  to  inoeosing  the  SPX  firm 
facilitation,  index  hedge,  and  money 
manager  exemptions,  and  to  extending 
the  broad-based  index  hedge  exemption 
to  broker-dealers. 

n.  Solf-Kegalatafy  Organixalinn's 
Stataneat  of  the  Pnrpoee  of,  and 
Statntoty  Basis  for,  the  Proposed  Rule 
Chan^ 

In  its  filing  with  the  r'.nmTnifffi^p,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  For  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


>  is  U.S.C.  S7a^)(i)  (19S8). 

)teCFR240.19b-<. 

'SnSwnuiliea  Exchange  Ad  RalMM  No.  SSTIS 
Oaiiiia<7  IS,  inn.  si  FR  23M  Uuiuit  is.  lias) 
bulla  of  nia  Na  SR-CBOE-ge-oi). 


Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-ReguJatory  Organizadon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Interpratation  .01(c)  to  CBOE  Rule 
24.4,  language  is  added  to  include  a 
further  clarification  of  "at  or  about  the 
same"  time  with  respect  to  the  time 
frame  in  which  an  options  transaction 
may  be  hedged  to  qualify  for  an  index 
hedge  exemption.  It  is  expected  that  the 
hedge  will  be  established  concurrent 
with  or  immediately  following  the 
execution  of  the  options  transactioa, 
absent  good  cause.* 

In  biterpretation  .01(c)(ii)  to  CBOE 
Rule  24.4,  the  reference  to  "exchange- 
listed  products"  is  deleted  to  clarify  that 
only  positions  in  exchange- listed  index 
options  or  index  warrants  may  qualify 
for  the  index  hedge  exemption.  This 
deletion  addresses  the  possibiUty  that  a 
hybrid  or  structured  product  could  be 
used  to  secure  an  index  hedge 
exemption  when,  in  fact,  the  structured 
product  does  not  closely  track  or 
resemble  other  indices  inchidad  in  the 
group  of  acceptable  hadgiiig 
instruments. 

In  InterpreteUon  .01(f)(5)  to  CBOE 
Rule  24.4,  language  is  added  to  require 
that  neither  side  of  the  collar  transaction 
can  be  in-the-money  at  the  time  the 
positian  is  established.  This  is 
consistent  with  the  Commission's  - 
approval  of  the  NASD's  definition  of  a 
collar  transaction  pursuant  to  its ' 
exemption  rule,  as  well  as  with  the 
Exchange's  original  intention.  In 
addition,  the  reference  to  "a.m.  settled" 
is  replaced  to  allow  for  other  "non-p.m. 
settled"  contracts  to  be  considered  for 
the  collar  exemption. 

In  Interpretation  .Ol(fHe)  to  CEDE 
Rule  24.4,  the  reference  to  "ajn.  settled" 
contracts  is  replaced  with  "non-pjn. 
settled"  contracts. 

In  Interpretation  .01(f)(7)  to  CBOE 
Rule  24.4,  the  "a.m.  settled"  refsrence  is 
replaced  with  "non-pjn.  settled" 
contracts  and  the  noted  collar  language 
in  paragraph  (S)  is  added:  "neither  side 
of  the  short  call,  long  put  transaction 
can  be  in-the-money  at  the  time  the 
position  is  established." 

In  Interpretation  .03  to  CBOE  Rule 
24.4,  the  Exchange  believes  that  the  SPX 
reporting  requirement  should  not  apply 
to  market-maker  accounts  in  that  the 
Exchange's  Department  of  Financial 
Compliance  routinely  monitors  market- 


*TtMCBOE  nolM  that  wxtnnm  omtkM  coodUiMu, 
Um  ImpUnwnliHoo  of  dnmit  bradcon.  or  du  lack 
at  UqnJdltT  nay  allact  a  maiiat  participant'!  ability 
lo  aalabUata  a  hadga  within  tha  Bolad  tima  baaa. 


maker  risk.  Therefore,  it  is  not  necessary 
for  a  market-maker  to  report  hedging 
information  to  the  Exchange  because 
this  information  is  svailable  througfi 
olherroeatu. 

Finally,  the  Exchange  would  like  to 
address  the  Commission's  concern  with 
respect  to  the  ability  of  the  Exchange  to 
monitor  custotner  accounts  that 
maintain  large  unhedged  option 
positions  (i.e.,  positons  between  the 
current  45,000  limit  and  the  proposed 
100,000  contracts  limit).  As  detailed  in 
the  filing  and  in  the  Exchange's 
surveillance  procedures,  the  monitoring 
of  customer  accounts  maintaining  large 
SPX  option  positions  will  be  achieved 
throu^  several  avenues.  First,  as 
contained  in  the  proposed  filing 
(Interpretation  .03),  accounts 
maintaining  positions  between  45.000 
and  lOO.OtX)  contracts  will  be  required 
to  identify  whether  such  positions  are 
hedged  and,  if  so.  provide  information 
regarding  the  hedge.  In  the  event  a  large 
luihedged.  potentially  risky  position  is 
identified,  the  Exchange  will  notify  the 
clearing  firm  and  assess  the 
circumstances  of  the  transactioiu.  In 
addidan,  the  Exchange  will  review  with 
the  firm  its  view  of  the  exposure  in  the 
account,  whether  the  account  is 
approved  and  suitable  for  the  noted 
strategies,  and  whether  additional 
margin  has  been  collected.  In  an 
extreme  situation  where  an  account 
mnintaina  an  unhedged  SPX  option 
position  in  excess  of  45,000  contracts, 
the  Exchange  may  impose  addiUoruil 
margin,  if  warranted,  upon  the  accoimt 
or  impose  sddidooal  capital  charges 
upon  the  clearing  firm  carrying  the 
account  to  the  extent  of  the  margin 
deficiency  resulting  from  the  hi^ier 
margin  requirement.  New  Interpretation 
.04  to  CBOE  Rule  24.4  addresses  these 
additional  requirements. 

Because  the  proposals  outlined  in  this 
Amendment  should  enhance  the  depth 
and  liquidity  of  the  market  for  both 
members  and  investors  in  general,  the 
Exchange  believes  this  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(S)  of  the  Act 
In  that  it  would  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  a  marmer  consistent 
with  the  protection  of  investors  and  the 
public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

lite  self-regulatory  organization  does 
not  believe  that  the  proposed  rule 
change  will  impose  any  inappropriate 
burden  on  competition. 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Pete  of  EBM.Itsene»  of  the 
Proposed  Rule  dungs  and  Timing  tor 
Owrnninsinn  Actian 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Rcgiatar  or 


within  siich  longer  period  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitatiaB  of  ConuBenla 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Rebrence 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  Amendment  No.  2  to  File 
No.  SR-CBOE-96-01  and  should  be 
submitted  by  August  27, 1996. 

For  the  Conunissioii,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  * 

Margant  H.  McFsrlaad, 
Deputy  Secrsfafy. 
(PR  Doc  96-10838  Filed  8-S-86',  8:4S  am) 
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|uly  30. 199ft. 

L  faitrodiaclkMi 

On  June  10, 1996.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Seciiritles  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rute  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b-4  thereunder.  2  The  NASD  propose^ 
to  extend  through  January  31, 1997 
certain  changes  to  The  Nasdaq  Stock 
Mai^et,  Inc.'s  ("Nasdaq")  Small  Order 
Execution  System  ("SOES")  that  were 
originally  implemented  in  January  1994 
for  a  one-year  pilot  period  ("January 
1994  Amended  SOES  Rules").^  These 
rules  subsequently  were  modified  in 
January  1995  ("January  1995  Amended 
SOES  Rules").*  further  modified  in 
March  1995  ("March  1995  Amended 
SOES  Rules"),s  extended  in  September 


>  17  CFIt  20a3e-3(t)(lZ). 


>  IS  U.SX1 7a*(bNt)- 

'17CPR240.1flb-4. 

>5ecuriH«a  Exchangs  Act  R«laua  No.  33377  (D«c 
23. 1903),  58  FK  e»410  (Dec  30,  1993)  (ipprovli^ 
the  Amonded  SOES  Rules  on  a  on«-yeai  pilot  b*^ 
•flBCtivv  ianaaiy  7,  1994).  See  o/ki  Securities 
Exchange  Act  Releaie  No.  3S424  (Jan.  S,  1994) 
(order  danyiog  ttay  aod  granting  iDterlm  stay 
through  January  25, 1994)  and  Securities  KxdMnge 
Act  Ralaaae  No.  33035  (Feb.  17. 1994)  (order 
denying  renawed  application  fat  May). 

The  changaa  cool^ned  in  the  lanuary  1994 
Amended  SOES  Rulee  were  «■  foUowc 

(1)  A  reduction  in  the  maximum  size  ardsr 
eligible  fot  SOES  sxacuttoo  from  1 JKM)  sharei  to 
SOOshareK 

(2)  A  reduction  in  the  minimum  exposure  limit 
lof  "unpreferanced"  S(XS  arden  bmn  Rve  times 
the  maximum  order  siie  to  two  times  the  maximum 
order  size,  and  the  eliminatioa  ofaxposun  tlmiu 
br  "pmfereDCMl"  orders  ("SOES  Minimum 
Exposure  Limit  Rute"): 

(3)  An  automated  function  for  updating  market 
maker  quotations  when  the  market  maker's 
exposuTfi  limit  has  be«tn  exliausted  [market  makers 
using  this  update  (unction  may  establish  an 
exposure  limit  equal  to  the  maximum  cudar  siie  Cor 
that  security)  ("SOES  Automaled  Quotatioo  Update 
Feature"):  end 

(4)  The  prohlbitloa  of  ahorl  sal*  tranaadKins 
through  SOES. 

*  Securities  Exchange  Act  Reiaaae  Na  35275  Qon. 
25,  1995)  60  FR  6327  (Feb.  1. 1995). 

Th«  January  1995  Amended  SOES  Rules 
excluded  the  feature  of  the  fsnuary  1994  Amended 
SOES  Rules  relating  to  the  prohibilioD  of  short  sale 
Uaosaciiofls  tlirough  SC^S. 

*  Securities  Exchange  Act  Release  No.  35535 
Oifer.  27.  199S),  60  FR  16690  (Mar.  31.  1095). 


1995  ("September  1995  Amended  SOES 
Rules"),"  and  further  extended  in 
January  1996  ("January  1996  Amended 
SOES  Rulea").^  The  January  1996 
Amended  SC^S  Rules  are  scheduled  to 
expire  on  July  31, 1996.  and  the  NASD 
seeks  to  extend  these  rules  until  January 
31, 1997.  Without  further  Commission 
action,  the  SOES  rules  would  revert  to 
those  in  efiect  prior  to  January  1994. 
Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Regioler  on  July 
5, 1996. B  No  comments  were  received  in 
response  to  the  Comrainion  release.  For 
the  reasons  discussed  below,  this  order 
approves  the  proposed  nile  change  until 
January  31. 1997. 

a.  DBKrtptkM  of  the  CmTBBt  aiid  rrior 
Proposab 

The  NASD  proposed  to  extrnd  until 
January  31, 1997  the  January  1996 
Amended  SOES  Rules.  Specifically,  the 
NASD  proposes  to  extend  until  January 
31, 1997  the  SOES  Minimum  Exposure 
Limit  Rule  and  the  SOES  Automated 
Quotation  Update  Feature. 

m.  Diacuaaioa 

The  Commission  must  approve  a 
proposed  NASD  rule  change  if  it  finds 
that  the  proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  govern 
the  NASD.**  In  evaluating  a  given 
proposal,  the  Commission  examines  the 
record  before  it  and  relevant  foctors  and 
informati(Hi.>°  The  Commission  believes 


The  March  1995  Amended  SOBS  Rules  excluded 
the  fbflowing  two  haturas  of  the  January  19M 
Amanded  SOES  Rules: 

(1)  A  reduction  in  tha  maximum  lixe  order 
el^ble  for  SOES  execution  firom  1,000  afaaras  to 
500  shares:  and 

(2)  The  prohibition  of  sborl  sales  tranaactlaas 
through  SOES.  (This  fHohibition  also  was  exdudad 
from  the  January  1996  Amended  SOES  Rules.)  See 
supra,  note  4. 

■Securities  Exchange  Act  Release  No-  36311 
(Saplamber  29, 1995).  60  FR  5243S  (October  6, 
1995).  The  September  1995  Amended  SOES  Rules 
wore  i^nlical  to  the  March  19H  Ameoded  SOES 
Rules,  and  extended  liw  effectiveneie  of  such  rules 
until  fanuary  31,  1996. 

'Securities  Exchange  Act  Release  No.  36795 
(lanuary  31 ,  1996).  61  FR  4504  (February  6.  1996). 
The  January  1996  Amended  SOES  Rules  were 
identical  to  the  September  1995  and  March  1995 
Amended  SOES  Rules,  and  extended  the 
•EiscttmiMa  of  such  rules  until  |uly  31, 1996- . 

■Securities  Exchange  Act  Reioasa  No.  37377 
Oune  27,  1996).  61  FR  35284  Quly  5, 1996). 

*  15  U.SXL  $  70a(b).  The  Commission's  sUlutory 
role  is  limited  to  evsiuating  the  rules  as  proposed 
against  the  statutory  standards.  See  S.  Rep.  No.  75. 
94th  Cong.,  Ist  Seas.  13(1975}. 

'"In  the  Securities  AcU  Amendments  of  1975. 
Congress  directed  the  Commission  to  use  its 
authority  under  the  Ad.  including  its  sulhority  to 
approve  SRO  rule  changes,  to  foster  the 
establishment  of  a  national  market  syslfin  and 
praroote  the  goals  of  economkaity  efTicienl 
securities  transactions,  fsir  con^Mtltion,  and  best 

CoMlBued 
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that  approval  of  the  proposal  through 
January  31, 1997  meets  the  above 
standards.  Specifically,  the  Commission 
believes  that  the  current  minimum 
exposure  limit  and  automated  quotation 
update  feature  are  appropriate  while  the 
Commiaslon  considen  NAqoeas,  the 
NASD's  latest  proposal  for  handling 
small  orders  from  retail  customers." 

The  Commission  believes  that  a 
sufBcient  basis  exists  for  approving  (he 
NASD's  proposal  to  continue  the 
current  operation  of  SOES.*'  The 
system  provided  and  continues  to 
provide  retail  investors,  through 
automation,  an  enhanced  opportunity  to 
obtain  execution  of  orders  in  size  up  to 
1,000  shares  and,  accordingly,  has 
improved  access  to  the  Nasdaq  market. 

In  addition,  as  a  result  of  the  March 
1995  Amended  SOES  Rules,  the  SOES 
minimum  exposure  limit  was  iocraased 
from  1,000  shares  to  2.000  sharas. 
Moreover,  the  March  1995  Amended 
SOES  Rules  continued  the  methodology 
for  calculating  a  market  maker's 
outstanding  exposure  limit  that 
excluded  orders  executed  pursuant  to  a 
preferencing  arrangement.  Under  the 
SOES  Rules  prior  to  the  January  1994 
Amended  SOES  Rules,  both  preferenoed 
and  unpreferenced  orders  were 
considered  when  calculating  a  market 
maker's  remaining  exposure  limit.  Thus, 
in  relative  terms,  the  2,000  share 
exposure  limit  potentially  provides 
greater  liquidity  under  certain 
conditions  *  3  compared  to  the  p:«- 
January  1994  Amended  SOES  Rules' 
5,000  share  minimum  exposure  limit. 

The  Commission  continues  to  believe 
that  the  current  operation  of  SOES  has 


euoition.  OngraM  graoled  tha  CoomiJMioii 
"broad,  diacretiofury  powani"  and  "maxiinain 
Daaitilllty"  to  devalop  a  national  market  lystani  and 
(o  carry  out  tbaae  otHectives.  Fiulhermora.  Congraai 
gave  the  Conuninlon  "the  power  to  claaaify 
marieu.  luma.  and  secuhljea  in  any  mannaf  it 
deema  neceaaafy  or  appropriate  in  the  public 
intaraal  or  Eor  the  protection  of  invealoia  and  to 
bdlltate  the  davelopnieat  of  subeyatema  wltliin  tlw 
national  market  syatem."  S.  Rap.  No.  75,  94tb 
Coo%.,  tat  Seaa.  7  (197S). 

■ )  See  Sacuritiaa  Exiibanga  Act  f^leaaa  Noa. 
3eS4a  (Decmber  1. 19951.  DO  FR  83092  (Decambar 
a.  1995):  and  37302  dune  11.  10961  SI  FR  3154 
Qona  20. 19961.  Tbe  comment  period  for  the 
NAqcaas  proposal,  a«  amended,  cloaed  on  July  26. 
1996.  and  to  date  tha  Commiaaioo  haa  iecatv»d 
appraximately  IjOO  comments  on  the  propoaal.  The 
Cooimlssion's  evaluation  of  the  NAqceea  propoaal 
may  afTed  Ita  itvaluation  of  any  future  sufamiaaions 
relating  to  SOES. 

)'ln  reaching  tbia  conduaion.  tha  Coauniaakin 
doea  not  tely  on  the  data  or  economic  anatyaia 
lubmitted  by  the  NASD.  See  Sacuritiaa  Eacbange 
Act  Raleaie  No%.  35275  (Jan,  is,  1995).  60  FR  6327 
(Feb.  I,  1995);  35535  (March  27.  1995).  60  FR  16690 
(March  31,  1995);  36311  (September  29, 1995).  60 
FR  52<3S  (October  6,  1995);  and  3679S  (January  31. 
1996)  61  FR  4504  (February  6.  1996). 

"Tliat  ia.  depending  upon  tlte  mix  of  pcefamiGad 
and  unpreferaacad  ordtaa. 


eliminated  economically  significant 
restrictions  imposed  on  order  entry 
firms  by  the  January  t994  Amended 
SOES  Rules.  The  Commission  believes 
that  while  the  proposal  does  not  restore 
the  pre-January  1994  Amended  SOES 
Rules'  minimum  exposure  limit,  it 
provides  customers  bir  access  to  the 
Nasdaq  market  and  reasonable 
assurance  of  timely  executions.  In  this 
regard,  the  maximum  order  size  is 
consistent  with  the  Firm  Quote  Rule  " 
and  the  size  requirement  prescribed 
under  the  NASD  rules  governing  the 
character  of  market  maker  quotations." 
Moreover,  a  market  maker's  minimum 
exposure  limit  for  unpreferenced  orders 
is  double  its  minimum  size  requirement 
prescribed  under  these  rules. 

The  Commission  also  believes  that 
extending  the  automated  update 
function  is  consistent  with  the  Act  and, 
in  particular,  the  Firm  Quote  Rule.'" 
Tbe  update  fimction  provides  market 
makers  the  opportunity  to  update  their 
f|uo(ation6  automatically  after 
executions  through  SOES;  under  the 
Commission's  Firm  Quote  Rule,  market 
makers  are  entitled  to  update  their 
quotations  following  an  execution  and 
prior  to  accepting  a  second  order  at  their 
published  quotes.*' 

TV.  Caaclnsioa 

As  indicated  above,  the  Commission 
has  determined  to  approve  the 
extension  of  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
through  January  31,  1997.  In  light  of  the 
balance  of  factors  described  above,  the 
Commission  believes  extension  of  the 
reduction  in  the  minimum  exposure 
limit,  the  limitation  of  the  exposure 
limit  to  unpreferenced  orders,  and  the 
provision  for  an  automatic  quotation 
update  feature  are  consistent  with  the 
Act. 

The  Commission,  in  the  exercise  of 
the  authority  delegalsd  to  it  by 


"17  CFR  24ai  lAcl-Kc). 

"Nv4SDManuaf.  Scbadulea  to  tha  By.Lawa. 
Schedule  D,  Part  V,  Sec  2(a),  (034)  1 1SI9. 

■aTbe  SOES  automated  update  function  ia  also 
conaiateni  with  the  NASD's  auttjquote  policy  vrhicb 
generally  prohibits  aatoquote  systems,  but  ailowa 
automatic  updating  of  quotations  "when  the  update 
is  in  response  to  an  execution  in  the  security  tqi  that 
firm."  JVASO  Manual.  Schedulea  to  the  By-Laws. 
Schedule  O.  Part  V.  Sec.  2  (OCH)  1 1B19. 

*'THe  Firm  Quote  Rule  tequirea  market  majceca 
to  execute  orders  at  prices  at  least  as  favorsbta  aa 
their  quoted  prices.  17  C:PR  11Acl-1(cH2).  The  Rule 
also  allows  market  makers  a  reasonable  period  of 
lime  to  update  their  quotations  following  an 
execution;  allows  market  makers  to  reject  an  order 
if  tiley  have  communicated  a  quotation  update  to 
their  exchange  or  osaociation;  and  provides  for  a 
slza  limitation  on  liability  at  a  given  quote.  17  CFR 
240.11Acl-l(c)(3)(ii).  See  also.  Securities  Bxchaoge 
Act  Raleaae  No.  14415  Uan.  26, 197SI,  43  FR  4342 
(Feb.  1. 1976). 


Congress,  and  in  light  of  its  experience 
regulating  securities  markets  and  market 
participants,  has  determined  that 
approval  of  these  changes  to  the  SOES 
Rules  until  January  31, 1997  is 
consistent  with  maintaining  investor 
protection  and  fair  and  orderly  markets, 
and  that  these  goals,  on  balance, 
outweigh  possible  anti-competitive 
effects  on  order  entry  firms  and  their 
customers. 

Accordingly,  the  Commission  finds 
that  the  rule  change  is  insistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  lo  the  NASD  and, 
in  particular.  Sections  15A(b}(6), 
15A(b)(9),  and  15A(b)(ll). 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  fiUng  thereof  in 
the  Federal  Ragistar.  In  addition  to  th» 
reasons  discussed  in  this  order,  the 
Commission  believes  that  accelerated 
approval  of  the  NASD's  proposal  is 
appropriate  given  the  lact  that  the 
proposal  is  an  extension  of  the  amended 
SOES  Rules  that  have  been  in  effect 
since  March  1995;  that  the  information 
presently  before  the  Commission  leads 
to  the  conclusion  that  the  current 
minimum  exposure  limit  and  automated 
quotation  update  function  are 
appropriate  features  for  SOES  while  the 
Commission  considers  the  NASD's 
NAqcess  proposal;  and  that  without 
Commission  action  on  or  before  July  31, 
1996,  the  SOES  rules  would  revert  to 
those  in  effect  prior  to  January  1994, 
resulting  in  a  temporary  lapse  in 
continuity. 

It  is  thenfon  ordered,  pursuant  to 
Section  19(b)(Z)  of  the  fixX.  that  the 
instant  rule  change  SR-NASD-96-2Z 
be,  and  hereby  is,  approved,  efflBctive 
August  1, 1906  through  January  31. 
1997. 

By  the  Coimnission. 
Maisaiel  K  McFarlMd. 
Deputy  Secretary. 

IFR  Doc.  96-19902  Piled  8-5-46;  8:45  ami 
aa^aaa  ooea  «i»4i.at 
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Salf-RagulalDty  Organiiations;  Noltea 
of  FlNng  of  Prapoaad  Rula  Changa  by 
the  Naw  York  Stock  Exchange,  Inc. 
IMaUng  to  Retfoactive  RaducUon  ot 
U»a  Odd-Lot  Equity  Tranaactton 
Charges  and  the  SpedaiM  Odd-Lot 
Charge 

July  30, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),'  notice  is  hereby  given  that  on 
July  23, 1996.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  1. 0.  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  lo 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Slalranent  of  the  Terms  of  Substsace  of 
the  Propooad  Role  Change 

The  proposed  amendment  would 
make  retroactive,  to  January  1, 1996,  the 
new  fee  schedule  for  Odd-Lot  Equity 
Transaction  Charges  and  the  Specialist 
Odd-IxK  Charge  that  was  the  subject  of 
SR-NYSE-86-14  and  was  approved  by  ■ 
the  SEC  by  Release  Number  34-37430 
dated  July  12, 1996.' 

n.  Self-Regulatoty  Off  anizstion's 
Statement  of  the  Purpose  of,  and 
Statntocy  Basis  far,  ike  Priyosed  Kale 
Chaags 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  conunents  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  beltnv. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Seiiions  A,  B,  and  C  below,  of  the  most 
signifitant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Bute 
Change 

,l.i^lrpose 

This  rule  change  proposes  to  apply 
the  recant  reduction  of  odd-lot  fees 
retrtiairtively  to  January  1,  1996,  thus 
conferring  a  benefit  upon  the  members 
of  the  Exchange  and  responding  to  the 
needs  of  our  constituents  with  respect  to 
overall  competitive  market  conditions. 


<  15  U.S.C  78a(bXl). 

'The  Commlaaion  notes  that.  In  Flla  No.  SR- 
NYSE-9S-14,  tbe  NYSE  incorporated  odd-lot  ordara 
bilo  its  "no  charge"  policy  for  SuperDot  etpiity 
public  agancy  transadiona,  but  exctutlad  odd-lot 
orders  of  nonmeml}er  competing  market  makers 
from  this  policy.  In  addition,  the  NYSb  lowered  the 
Specialist  Odd-lxit  Charge  from  Saoo4  per  abare  to 
tO.00135  per  share.  See  .Securities  Exchange  Act 
Releeae  No.  37430  (July  12,  1996),  61  FK  377S4.  See 
also  Securities  Exchange  Act  [leloase  No.  37273 
Ouna  4,  1996).  61  FR  29436  (a)lowlng  the  I4YSE  to 
exclude  the  orders  of  nonmember  competing  market 
•  from  ita  "no  charge"  policy). 


2.  Statutory  Basis 

The  Exchange  believes  the  basis 
under  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  Section 
6(b)  (4) '  that  an  exchange  have  rules 
that  provide  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  its  members,  issuers,  and 
other  persons  during  using  its  services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  the  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Tbe  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  EfhcliTeiwas  of  the 
Proposed  Role  Change  and  Timing  br 
Commiasion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  lo  90 
days  of  such  date  if  it  finds  stjch  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  tiisapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  (^pies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  lo  the  proposed  rule 
chsnge  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  prindpal 
office  of  the  NYSE.  All  submissions 
should  refer  lo  File  No.  SR-NYSE-Oe- 
20  and  should  be  submitted  by  August 
27, 1996. 

For  tha  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,* 

Margarat  H.  McFariaW. 
Deputy  Secretary. 
IFR  Doc  96-19903  Filed  8-5-96;  8:45  ami 
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(RaMaae  No.  14-S7807;  FHs  NOl  Sn-NYSC- 

SaM-Ragutatory  Organlzathina:  NoVca 
of  Filing  and  Ofdar  Gianlkig 
Accilafatod  Approval  of  Prepoaad 
Rula  Ctianga  by  tha  Naiw  Vofk  Slock 
Eidianga,  Inc.  RaiaUng  to  tha  Pilot  tor 
Entry  of  Lhni»«l-the-Cloaa  Ordara 

July  31, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Ad  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,' 
notice  is  hereby  given  that  on  July  1, 
1996,  the  New  York  Slock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  and  on  July 
31. 1996,  filed  Amenilment  No.  1  to  the 
proposed  rule  change,^  as  described  in 
Items  I,  n  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  oi^anizalion.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  mle 
c:hange  from  interested  persons,  and 
simultaneously  publishing  an  order 
granting  accelerated  approval  of  the 
propoaed  rule  change. 

I.  Self-RegnUtOTf  Organisetioii's 
Sutement  of  the  Teims  of  Substance  of 
tlie  Proposed  Rule  Change 

The  proposed  rule  change  would 
extend  the  current  pilot  <  for  the  entry 
of  limit-al-the-close  ("LOC")  orders  to 
oCbet  a  published  markst-al-lhe-close 
("MOC")  order  imbalance  of  50,000 


M5U.sx:7at(bX4|. 


« 17  CfJL  200.3O-3(a)(12). 

<  15  U.S.a  rSalbMl). 

'17CFR240.19b-4. 

>  See  Latter  bom  James  E.  Buck,  Senior  Vice 
President  and  Secretary.  NYSE  to  Michael 
Walinakas,  Senior  Special  Counsel,  SEC  dated  July 
30.1996. 

'  See  Securities  Eachange  Ad  Releaae  No,  55854 
Ouns  16.  ins).  60  FR  32723. 
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shares  or  mora  in  all  stocks  for  wiiidi 
MOC  order  imbalances  are  published. 

n.  SelHtegBlrtery  0»yi«rti—'a 
SliiiMiiel  ef  Ihe  Pmpoie  «t  ami 
Stabdiarr  BMia  far,  UK  Prapaaad  trie 


fai  iL<)  Sling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  al 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A.  B,  and  C 
below. 

A.  Self-Regulatory  Organizatiott's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Puipoae 

A  UX  order  is  one  that  is  entered  for 
execution  at  the  closing  price,  provided 
that  the  closing  price  is  at  or  within  the 
limit  specified.  Currently,  LOC  orders 
may  be  entered  only  to  o%et  published 
imbalances  of  market-on-close  ("MOC") 
orders.'  On  expiration  days,"  MOC 
imbalances  of  50,000  shares  or  mora:  (1) 
In  the  so-called  "pilot"  stocks: '  (Z)  in 
stocks  being  addeid  to  or  dropped  from 
an  index:  and  (3)  in  any  other  stock  with 
the  approval  of  a  Floor  Official  must  be 
pubUsoed  on  the  tape  as  soon  as 
practicable  after  3:40  p.m.*  On  non- 
expiration  days,  the  same  listed  types  of 
imbalances  must  be  published  as  soon 
as  practicable  alter  3:50  p.m.  LOC  orders 
must  be  entered  betiveea  3:40  and  3:55 


•  A  MOC  ocdar  ii  I  nukat  onlH  to  ba  oKaMd 
in  its  anlinty  al  tfaa  daaing  prks  on  the  Exciiuigs. 
SaaNYSERulal}. 

■The  tarm  "sxpiration  da^"  rafan  to  both  (1) 
Tha  tradiog  day,  luually  tba  tbird  Friday  of  tha 
month,  wbao  soma  stock  index  optiaos.  stock  lodsx 
fdtsras  and  ofitiona  on  slock  index  futiuaa  aspire 
or  settle  concanaotly  ("Bxpiration  fMdays")  and  (2) 
the  tzading  day  on  which  and  of  calendar  qusflar 
Indn  optiona  axptra  ("QK  Bxplratlon  Oays"). 

'The  tarm  "pitol  stocks"  rafan  to  tha  Exptratioo 
Friday  pilot  stocks  plus  any  sdditlonal  QDC 
ExpiiMioa  Day  pilot  slocks.  SpadBcally,  the 
ExpirMltu  FlMqr  pilot  stacks  olaisial  of  the  SO  moel 
hIgUy  oapiulind  Standard  *  Poocs  ("SaP")  900 
stocks  and  any  cooiponant  stocks  of  tlM  Ma}a; 
Market  Index  ("MMl")  not  included  thersia  The 
QPC  Bxpiratloo  [>ay  pilot  stocks  consist  of  tha  SO 
moat  highly  capltaliiad  SaF  500  stocks,  any 
oomponsnl  stocks  of  the  MMI  not  included  tharain 
and  the  10  highaat  weighted  SaP  Midcap  400 
stocks. 

•In  Saciirlliaa  gxchaoga  Act  Raleaaa  No.  3e«M 
(Ooobec  20.  toss).  SO  FR  9S071,  tha  Commisaioo 
apprand  an  sniendmant  to  tha  pilot  proffram 
relating  to  MOC  orders  to  allow  imbalance 
publicationa  of  S0,000  shares  or  tnore  to  be  made 
not  only  in  the  pilot  siocIls.  but  also  in  stocks  being 
added  to  or  dropped  from  an  index,  and  in  any 
other  stock  with  Iba  approval  of  a  Floor  OfRciaL 
Talephooa  conversation  between  Dooald  Siemar, 
tMiactor  of  Market  Surveillance,  NYSE,  and  Ellaa 
Mab«ar,  Special  Counsel.  SBC.  on  July  M,  1006. 


p.m.  on  expiration  days  and  between 
3:50  and  3:55  p.m.  on  non-expiration 
days.  On  expiration  days,  LOC  orders 
are  irrevocable  once  entered,  except  in 
the  case  of  legitimate  error."  On  non- 
expiration  days  LOC  orders  are 
iirevocable  after  3:SS  p.m.,  except  in  the 
case  of  legitimate  error. 'b 

In  June  1995,  the  permitted  use  of 
LOCs  was  expanded  from  five  stocks  to 
all  stocis  that  have  published  MOC 
order  imbalances  of  50,000  shares  or 
more  in  the  hope  that  this  would 
stimulate  use  of  this  order  type."  LOCa 
were  approved  by  the  SEC  on  a  pilot 
basis,  and  the  pilot  is  scheduled  to 
expire  at  the  end  of  )uly.  To  date,  the 
use  of  LOCs  has  remained  limited.  LOCs 
era  restricted  by  time  of  entry  and  by  the 
(act  that  they  must  oftset  published 
MOC  imbalances.  The  Exchange  is 
proposing  to  extend  the  LOC  pilot  for  an 
additional  year.''  The  Exchange 
continues  to  believe  that  the  IXX^  order 
type  may  prove  to  be  a  useful  means  to 
help  address  the  prospect  of  excess 
ma^Let  volatility  that  may  be  associated 
with  an  imbalance  of  MOC  ordere  at  the 
close." 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
uni^r  Section  6(b)(5l  thai  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the ' 
mechanism  of  a  free  and  open  market 
and.  in  general,  to  protect  investora  and 
the  pubuc  interest 

B.  Self-Regulatory  Organaation's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


■Taiephaoa  anveraatioo  batween  Donald 
Slenxr.  DlTsclor  o<  Marital  Sorveillaoca,  NYSE,  and 
gliaa  Mebger.  Special  i:o<inaal.  SEC  on  |uly  >«. 
IMS. 


BaUyMhikln. 
Ragulatory  Devalopinaat  Prt>tect  Manager,  NYSE, 
and  Ellaa  Malagar,  Special  CounseL  SEC  on  (uly 
31,  isas. 

IS  Ameotfanant  No.  1  withdrew  a  psopoaed 
anModment  to  the  LOC  pilot  wbicb  would  permit 
the  entry  of  LOC  orders  at  any  time  during  the 
trading  day  up  to  3:40  p.m.  on  expiration  days,  and 
3:50  p.m.  on  non.expiration  days. 

t>Tha  NYSE  modiried  its  electronic  dlaplay  book, 
such  that  LOC  orders  are  prioritized  relative  to 
other  LOC  ortlers  by  time  of  entry,  but  an  required 
to  yield  priority  to  all  conventional  limit  orders  on 
the  specialist's  book  at  the  same  price.  Telephone 
conversation  between  Donald  Siemer,  Director  of 
Market  Surveillance.  NYSE,  to  Elisa  Melqer, 
Special  Coonael,  SSC  on  July  29, 199S. 


C.  Self-Regulatory  Organixation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
propeeed  rule  change, 

m.  Solicitatioa  ofC—wrts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  cnnoeraing  the  foregoing, 
Penoos  making  written  submissions 
should  Gle  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
c:hange  that  are  filed  with  the 
Commission,  and  all  written 
communitrations  relating  to  the 
proposed  rule  change  between  the 
Cotnmission  and  any  person,  c^er  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  vyill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  at  450  Fifth  Street,  NW., 
Washington,  EK:  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  tx)pying  at  the  printipal 
office  of  Ihe  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No,  SR-NYSE-96- 
18  and  should  be  submitted  by  August 
27, 1996, 

IV.  ComaiasiM'B  Fiadiags  sad  Orriar 
Graalii^  Acoelvaled  A^ratral  af 
Fiuyeaed  Kola  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  •*  and  the 
rules  and  regulations  thereunder, 
Spedfitally,  the  Ommission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  Section  e(b)(5) "  retiuirements 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principals  of  trade,  to  remove 
impediments  to,  and  perfect  the 
metJianism  of  a  free  and  open  market 
and,  in  general,  to  protect  investora  and 
the  public  interest. 

As  noted  in  the  Commission's 
spproval  of  the  current  pilot,  the  self- 
rsgulatory  organizations  have  instituted 
certain  safeguards  to  minimize  excess 
market  volatility  that  may  arise  from  the 


"ISUACTSt 
"ISU.S.CTSIbXSI. 


Federal  Registn'  /  Vol.  61,  No,  152  /  Tuesday,  August  6,  1996  /  Notices 


48873 


liquidation  of  st(x:k  positions  related  to 
trading  strategies  involving  index 
derivative  products.  For  instance,  since 
1986.  the  NYSE  has  utilized  auxiliary 
closing  procedm:es  on  expiration  days. 
These  procedures  allow  NYSE 
specialists  to  obtain  an  indication  of  the 
buying  and  selling  interest  in  MOC 
orders  at  expiration  and,  if  there  is  a 
substantial  imbalance  on  one  side  of  the 
market,  to  provide  the  investing  public 
with  timely  and  reliable  notice  thereof 
and  with  an  opportunity  to  make 
appropriate  investment  decisions  in 
response. 

'The  NYSE  auxiliary  closing 
procedures  have  worked  relatively  well 
and  may  have  resulted  in  more  orderly 
markets  on  expiration  days. 
Nevertheless,  both  the  Commission  and 
the  NYSE  remain  concerned  about  the 
potential  for  excess  market  volatility, 
particularly  at  the  close  on  expiration 
days.  Although,  to  date,  the  NYSE  has 
been  able  to  attract  sufficient  contra-side 
interest  to  effectuate  an  orderly  closing, 
adverse  market  conditions  could 
(X)nverge  on  tm  expiration  day  to  create 
a  market  dislocation  which  (»uld  make 
member  firms  and  their  cuslomera 
unwilling  to  acquire  significant 
positions. 

The  Commission  continues  to  believe 
preUminarily  that  LOC  ordere  should 
provide  the  NYSE  with  an  additional 
means  of  nttracting  contra-side  interest 
to  help  alleviate  MOC  order  imbalances 
both  on  expiration  and  non-expiration 
days.  As  a  practical  matter,  the 
Commission  kelieves  that  LOC  orders 
will  appeal  to  certain  market 
participants  who  otherwise  might  be 
relu<:tanl  to  commit  capital  at  the  close. 
Specifically,  unlike  a  MOC  order,  which 
results  in  significant  exposure  to 
adverse  price  movements,  a  LOC  order 
will  allow  each  investor  to  determine 
the  maximum/minimum  price  al  which 
he  or  she  is  willing  to  buy/sell.  To  Ihe 
extent  that  such  risk  management 
benefits  encourage  NYSE  member  firms 
and  their  customers  to  enter  orders  to 
offset  MOC  order  imbalances  of  50,000 
shares  or  more,  thereby  adding  liquidity 
to  the  market,  the  Commission  agi«t)S 
with  the  NYSE  that  LOC  orders  could 
betxtme  a  useful  investment  vehicle  for 
curbing  excess  pric»  volatility  al  Ihe 
close.*' 

The  Commission  also  finds  that  the 
NYSE  has  established  appropriate 
prtKedures  for  the  handling  of  LOC 
ordere  and  that  Ihe  NYSE's  existing 
surveillance  should  be  adequate  to 


■*Purthennan).  the  Conuniasion  notea  that  LOC 
orders  could  allow  the  NYSE  to  actzomplish  this 
uoiil  wilhoul  diminishing  any  benefit  to  iovesttirs 
from  trading  strategies  l^t  rely  on  MOC  orders  to 
guarantee  a  011  at  the  cloaing  price. 


monitor  compliance  with  those 
pnx»dures.  Because  LOC  ordere  virill  be 
required  to  yield  priority  to 
conventional  limit  orders  at  the  same 
price,  the  Commission  is  satisfied  that 
public  customer  ordere  on  the 
spetnalist's  book  will  not  be 
disadvantaged  by  this  proposal.  In 
addition,  the  Commission  believes  that 
the  proposed  3:55  p.m.  deadline  for 
LOC  order  entry  strikes  a  reasonable 
balance  between  the  need  to  effectuate 
an  orderly  closing  and  the  need  to  avoid 
unduly  infringing  upon  legitimate 
trading  strategies.  Similarly,  in  the 
Commission's  opinion,  the  prohibition 
on  canceling  LOC  ordere  is  consistent 
with  the  Exchange's  auxiliary  closing 
pnx:edures  and,  like  those  procedures, 
should  allow  specialists  to  make  a 
timely  and  reliable  assessment  of  order 
flow  and  its  potential  impact  on  the 
closingprice. 

The  Commission  is  approving  LOC 
order  entry  for  all  stocks  for  which  MOC 
order  imbalances  are  published  on  a 
pilot  basis  contingent  on  the  extension 
or  permanent  approval  of  the  MOC 
procedures, "  During  the  pilot  program, 
the  Commission  expects  the  NYSE  to 
monitor  the  effectiveness  of  its  LOC 
order  pnK:edures. 

The  Commission  therefore  requests 
thai  the  NYSE  submit  a  report  to  the 
Commission,  by  May  31,  1997, 
describing  its  experience  with  the  pilot  • 
program.  At  a  minimum,  this  report 
should  contain  the  following  data  for 
each  expiration  day:  (1)  for  all  stOf:ks 
which  had  a  MOC  order  imbalance  of 
50,000  shares  or  more  at  3:40  p.m.,  the 
names  of  those  stocks  and  the  size  of  Ihe 
imbalance:  (2)  for  each  slock  listed  in  (1) 
above,  Ihe  size  of  Ihe  MOC  order 
imbalance  al  4:00  p.m.  and  an 
appropriate  measure  of  the  size  of 
conventional  limit  order  and  LOC  order 
interest,  on  the  opposite  side  of  the 
market  from  the  imbalance,  at  4:00  p.m., 
(3)  for  each  stock  listed  in  (1)  above,  (i) 
the  pric»  of  the  transaction  effected 
closest  in  time  to  3:40  p.m.,  the  price  of 
the  last  regular  way  trade  and  the 
closing  price,  (ii)  the  chenge  in  price  of 
Ihe  closing  transaction,  measured  as  a 
percentage,  from  the  last  regular  way 
trade  and  from  the  transaction  effected 
closest  in  time  to  3:40  p.m.,  (iii) 
historical  data  tmalyzing  price  volatility 
for  the  same  sttx:k  on  expiration  days 
prior  to  Ihe  implementation  of  this  pilot 
program:  and  (4)  the  average  price 
volatility  for  all  stocks  listed  in  (1) 
above,  llie  NYSE  report  also  should 
contain,  for  one  week  per  calendar 


quarter  (including  at  least  one  week 
with  no  expiration  days)  Ihe  data    ~ 
described  herein,  ss  modified  to  reflect 
the  MOC  prtxedures  for  non-expirelion 
days.  Any  requests  to  modify  this  pilot 
program,  to  extend  its  effectiveness  or  to 
seek  permanent  approval  for  the  pilot 
procedures  also  should  be  submitted  to 
the  Commission,  by  May  31,  1997,  as  a 
proposed  rule  change  punuani  to 
Section  19(b)  of  the  Ad. 

V,  CoiiGlaaian 

The  Commission  finds  good  cause  for 
approving  the  rule  filing  prior  to  the 
thirtieth  day  after  the  dale  of 
publication  of  the  notice  of  filing  thereof 
in  Ihe  Federal  Ragialer,  in  that 
accelerated  approval  is  appropriate  to 
extend  the  pilot  prognmi  until  July  31, 
1997  without  interruption. 

It  is  therefore  ordered,  ptuvuant  to 
Section  19(b)(2)  <°  of  Ihe  Act,  Ihe 
proposed  rule  change,  including 
Amendment  No.  1 ,  extending  the  pilot 
for  the  entry  of  LOC  orders  until  July  31. 
1997,  be  and  hereby  is  approved. 

Par  the  CommissitMi,  by  lite  Division  of 
Market  Regulation,  pursuant  to  delogatad 
authority.  ** 

Margaret  H.  McFarlaad, 
Depifty  Secretary. 

[FR  iioc.  96-1 9S3S  Filed  S-5-S6;  S,'4S  ami 
aaiJHa  ooot  «i*-*«-«i 


(nsMaas  Na  3«-«74«7:  F«s  No.  SR-PMx- 
«6-41] 

SsH-Ragulatory  Organization*:  Ordar 
Granting  Approval  to  Propoaad  Rula 
Changa  and  NoUoa  of  FIHng  and  Ordar 
Granting  Accalarstad  Approval  to 
Amandmani  No.  1  to  Propoaad  Rula 
Changa  by  tha  Phlladalphia  Stock 
Exchanga,  Inc.,  (Mating  to  Indax 
Opbona  Exardaa  Advlcaa 

July  30, 1896, 

I.  Introdnctian 

On  July  7, 1996,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange  ")  submitted  to  Ihe  Securities 
and  Exchange  Commission 
("Commission"),  pureuiml  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"  >  and  Rule  19b-4 
thereunder,-'  a  proposed  rule  change  to 
amend  Exchange  Rule  I042A,  Exercise 
of  Option  Contracts,  and  Floor 
Pnx»dure  Advice  ("Advice")  G-1,  to  be 
retitled  Index  Option  Exercise  Advice 
Forms,  requiring  Ihe  submission  of  an 
index  option  exercise  advice  form  for  all 


''The  pilot  progri;.,  lor  MOC  pnx^dures  expires 
on  OctobW  31 ,  1996.  See  Securities  Exchange  Act 
Kalaase  No.  3MM  (October  20, 1991),  SO  FR  9»71. 


'•1SU.S.C78sO)X2> 
••17  CFR  a)0.30-3(sX12l 

<  IS  use  §  7aa(bXt)  (less). 
>  17  CFR  2«>.lIb-«. 
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nan-«xpiration  exsrcises.  In  this 
manner,  the  Exchange  will  eliminate  the 
niie's  current  25  contxact  thieahold. 

The  piopoead  rule  change  appeared  in 
the  Fodcnl  KagMer  on  June  25, 1996.^ 
No  conunents  were  received  oo  the 
propoaed  rule  change.  The  Phlx 
subaequently  filed  Amendment  No.  1  to 
the  propoaed  rule  change  on  July  26, 
1996. <  This  order  approves  the  Phlx's 
propoaal. 

n.  BilrgiMiiiMi  and  Deacriptiaa 

Exchange  Rule  1(M2A  and  Advice  G- 
1  govern  the  exerdseof  index  optioas.' 
Spedfically,  Exchange  Rule  1042A(a)(i) 
raquiiM  that  a  memorandum  to  exarciae 
any  American-style  index  option  must 
be  received  or  prepared  by  tne  Phlx 
member  organization  no  later  than  4:30 
p.m.  on  the  day  of  exercise."  In 
addition.  Exchange  Rule  1042A(a)(ii) 
and  Advice  C-1  require  the  submission 
of  an  exeidse  advice  form  to  the 
Exchange  when  exercising  25  or  more 
American-style  index  option  contracts. 

Pursuant  to  Exchange  Rule  1042A(b|, 
however,  these  requirements  are  not 
applicable  on  the  last  buainesa  day 
before  expiration,  geneiHlly  an 
"expiration  Friday."  '  The  above 
tequiiements  are  also  not  applicable  to 
European-style  index  aptians  which,  by 
definition,  cannot  be  exardaad  prior  to 


>SasSlcuriUai  Sxdungg  Ad  KaiMM  Na  37321 
Omi*  IS.  19981.  SI  FK  32877  OuiM  25.  190SI. 

*  In  Amandmonl  No.  1.  th«  PhU  puj|Xillld  to 
delatB Iha pfanM "induiliy  (nwinii  hawrlP b<oai 
pan^Bph  (aXI)  of  g*f^^"B*  Kul*  ie«2A  baramw 
tfafl  raquiramsata  ol  that  ^miyiA  Kppif  to  «U 
ifidox  opiioiu.  Previously,  tfaare  wa  safianla 
p«n$rapfas  for  induitzy  aad  nartat  ladaK  options. 
Uit  onca  they  wnn  cotnbinad.  dalatlag  tha 
rafannca  to  "iodustiy"  waa  ovarioo^ad  Saa 
Sacuritias  Exchanga  Act  Ralaasa  No.  37077  (April 

i.  199el.  61  FR  18196  (April  II,  1998)  (Fila  Na  SK- 
Pbbt  95-88)-  This  changa  will  corract  Iha  omisstoiL 
See  laltar  from  Gafald  D.  O'Coonall.  Saalor  Vice 
Prasidanl.  Marfcal  Rogulatioo  and  Trading 
Oparations.  Phlx,  to  Matthew  MoRla.  Offloa  of 
Market  Supervision,  Division  of  Marital  RaBnlaUod. 
Commission,  dated  )uly  28.  1998  ("Aniaadnisnt  No. 
1"). 

sThe  Fvrhany  nolaa  that  with  raapact  to  Indax 
optica  tsotxacts.  daaring  mamtMn  are  alao 
faqaind  to  ioUow  tha  procadurai  of  the  Optiooa 
OaaililgCacpanlion  fXXXD  far  taodaring  asvciaa 
ootkaa.  Rsewrlaa  aolicaa  are  tlia  aaarcisa 
iBsmctiona  laquiiad  by  OCC  and  an  diatinct  frcm 
aiaiiiaa  attiiVaa  whW  h  iiii  naiiilrtwt  hj  ITm  )Mii§ii 
mlaa. 

•  See  Securities  Exchange  Act  Release  No.  37077 
(Aprils,  1998).  61  KR  18156  (April  11,  1998)  (File 
No  SR-Phlx -95-86).  In  this  regard,  the  Buihange 
baa  attempted  to  cieate  a  level  playing  field  ■m'M'g 
option  invaators  by  maintaining  s  cutoff  ttma  to 
anaure  that  all  exercise  decisions  occur  piaai|ltiy 
after  tiie  doae  of  trading.  Coosaquentiy,  to  prevent 
fraud  and  unfairness,  a  long  optit»i  htjliler  is 
piohitiited  from  exercising  index  optioos  on  noo- 
escpbaltoo  days  baaed  oo  tafanDation  ofauinad  alter 
tbecalHifl. 

'  See  Securilies  Exchange  Ad  Ralaiia  No.  3S«03 
OPafaniaiy  2S,  1996).  61  PR  9001  Mmcb  a,  I9M) 
(Pile  No.  SR-PliU.96-01). 


expiratiaa.  Lastly,  the  Exchange  notes 
that  the  prticedures  for  exercising  equity 
option  cxmtiBcts,  contained  in  Exchange 
Rule  1042,  are  not  aSsctad  by  this  rule 
proposal. 

As  stated  above,  the  Phlx  proposes  to 
amend  Exchange  Rule  1042A  and 
Advice  C-1  by  requiring  the  submission 
of  an  index  option  exercise  advice  ionn 
all  non-expiration  exercises.  In  this 
mannar,  the  Exchange  is  eliminating  the 
tula's  current  2S  contract  threshold. 

According  to  the  Phlx,  the  purpose  of 
this  change  is  to  enhance  surveillance 
efforts  in  determining  compliance  with 
the  exercise  cut-off  Mme.  Currently,  the 
submission  of  an  exercise  advice  form 
where  25  more  contracts  are  exercised 
cieetes  an  audit  trail  for  the  Exchange  to 
examine  when  ascertaining  compliance 
with  the  exercise  cut-off  time.  Thus,  by 
eliminating  the  25  contract  threshold, 
all  non-expiration  exercises  wit]  require 
the  submission  of  an  exenntw  advice 
form.  By  providing  a  more  (Xtmplete 
audit  trail  for  smaller  exercises,  the  Phlx 
believes  that  its  surveillance  efforts  will 
be  enhanced. 

The  Exchange  also  believes  that 
eliminating  the  25  contract  threshold 
should  prevent  the  canfusion.aasociated 
with  having  to  calculate  the  number  of 
index  option  txntracts  being  exercised 
for  each  Phlx  index  as  exercise  advices 
%vill  be  required  for  all  non-expiration 
exercises.  In  addition,  the  Exchange 
notes  that  the  requirement  of  Exchange 
Rule  104ZA(aJ(i)  to  prepare  a 
memorandum  to  exercise  applies  to  all 
non-expiration  exercises,  not  just  to 
those  over  25  contracts.  Thus,  according 
to  the  Phlx,  because  member 
organizations  are  already  preparing  such 
memorandum,  the  adtlitional 
preparation  of  an  advice  form  will  not 
impose  a  substantial  burden. 

The  Phlx  notes  that  because  Advice 
(^1  is  based  on  Exchange  Rule  1042A 
and  contains  certain  pertinent 
provisions  of  the  rule  for  easy  referenoe 
on  the  trading  floor,  specified  reCsrance 
to  Exchange  Rule  1042A  is  proposed  to 
be  added  to  Advice  G-1. 

The  Phlx,  in  administering  advices 
such  as  Advice  G-1  as  part  of  its  minor 
rule  violation  enforcement  and 
reporting  plan  ("minor  rule  plan"),' 
understands  that  infractions  cited 
ptusuant  to  the  plan  are  minor  in 
nature.  Thus,  in  order  to  bolster  the 
distinction  between  minor  and  serious 
violations,  the  Phlx  proposes  that 
Advi(»  G— 1  expressly  state  that  the 
listed  schedule  of  fines  for  the 
infractions  of  the  applicable  Exercise 
Advice  Form  procedurea  are  only 


applicable  to  minor  infinctions.*  The 
Phlx  notes,  however,  that  by  including 
certain  provisioni>  of  Exchange  Rule 
1042A  into  Advice  C-1  it  is  not 
implying  that  all  violations  of  Advice 
C-1  are  minor  in  nature.  Exchange  Rule 
1042A  was  intended  to  govern  exercise 
memorandum  and  advice  procedures  in 
order  to  prevent  abuses  and  fraudulent 
activity,  incorporating  part  of  the  rule 
into  an  advice  does  not  diminish  this 
czitical  purpose.  Rather,  as  with  many 
other  important,  substantive  provisions 
in  Exchange  rules  that  are  codified  into 
Advices,^"  this  system  merely  allows  for 
the  efficient  handling  of  miixR 
violations. 

m.  Dtocnaaioa 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(S),  <*  in 
that  it  is  designed  to  prevent  fitaudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  will  serve  to  protect  investore 
and  the  public  interest  Specifically,  the 
Commission  believes  that  the 
amendments  to  Exchange  Rule  1042A 
and  Advice  C-1  requiring  that  the 
amendments  to  Exchange  Rule  1042A 
and  Advice  C-1  requiring  the 
submission  of  an  index  option  exercise 
advice  form  for  all  non-expiration 
exercises  will  benefit  marKet 
participants  by  enhancing  the  Phlx's 
surveillance  efforts  through  a  more 
complete  audit  trail.  The  Commission 
also  oelieves  that  the  proposal  will 
reduce  the  confusion  associated  with 
members'  having  to  calculate  the 
number  of  index  option  contracts  being 
exercised  for  each  Phlx  index,  as 
exercise  advices  will  be  required  for  all 
non-expiration  exercises. 

In  addition,  the  OHnmission  believes 
that  the  Phlx's  proposal  to  incorporate 
part  of  Exchange  Rule  1042A  into 
Advice  C-1  will  serve  as  any  easy 
reference  on  the  trading  floor,  without 


■  See  Extkanfe  Rule  970. 


*  Advice  G-1  states  that  the  fine  schedule 
pix>vides  sanctions  for  infractiotu  of  the  index 
option  Exarcias  Advice  Form  procedures  wtlklfa  al* 
minor  in  Nature.  Any  violatloa  of  Um  pcocadnr* 
whlc^  has  been  rtaltad  sarioua  by  Iha  Phlx  will  be 
reierred  directly  to  the  Rvrhanga'a  Bushiaes 
Conduct  Committee  where  stronger  santrtions  may 
raault.  The  Phlx  notes,  however,  that  this  language 
does  not  affect  tiie  other  floor  procedure  advices 
adminlalered  pursuant  to  the  plan  which  do  not 
apairiRcally  contain  this  staleinent:  infractions  dtad 
pnrauial  to  tha  plan  are  minor  in  nature  regardiees 
of  wfaalher  this  specific  langnage  waa  added  to  the 
advice. 

"See,  a^..  Advice  F-IS  which  partaina  to  Iha 
Exchaoga's  noaltioa  and  e'itTt  Irtt  llmtts 

"IS U.&C  f  TSKb) (1968). 


Federal  Reglaler  /  Vol.  61,  No.  152  /  Tuesday.  August  6.  1996  /  Notices 


4Qi75 


diminishing  the  rule's  purpose  of 
preventing  abuses  and  fraudulent 
activity  of  the  Exchange's  exercise 
memorandum  and  adviix  procedures. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  to  filing  thereof  in 
the  Federal  Register.  Specifically, 
because  Amenilment  No.  1  is  non- 
substantive in  nature  and  therefore 
raises  no  new  regulatory  issues,  the 
Commission  believes  that  it  is 
consistent  with  Section  6(b)(S)  of  the 
Act  to  approve  Amendment  No.  1  to  the 
proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  rule  proposal.  Persons  making 
written  submissitms  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Extihange  Cximmission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
offic»  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-21 
and  should  be  submitted  by  August  27, 
1996. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Phlx's 
proposal  to  require  the  submission  of  an 
index  option  exertnse  advice  form  for  all 
non-expiration  exercises,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Phlx-96-21), 
including  Amendment  No.  1,  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  RegulatiGn.  pursuant  to  tlelegated 
authority.^^ 


Maisani  B.  McFarlaad, 

Depu  ty  Secretary. 
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SMALL  BUSINESS  ADIMMSTRATIOff 

(Dedatatton  a(  OlmmttK  Loan  Ana  •2MQI 

IHinoia;  Oeclantlon  of  DIaaater  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  25, 1996, 1 
find  thai  Cook,  De  Kalb,  Du  Page, 
Grundy,  Kane,  Kendall,  La  Salle,  Ogle, 
Stephenson,  Will,  and  Wiimebago 
Counties  in  the  State  of  Illinois 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  beginning  on  July  17,  1996  and 
continuing.  Applii:ations  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  September  23, 
1996,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  April  25, 
1997  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  AtlanU,  CA  30308,  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Boone, 
Bureau,  Carroll,  Jo  Daviess,  Kankakee, 
Lake,  Lee,  Livingston,  Marshall, 
McHenry,  Putnam,  Whiteside,  and 
Woodford  Onmtiesin  Illinois:  Green, 
Lafayette,  and  R(x:k  Counties  in 
Wisconsin:  and  Lake  County,  Indiana. 

Interest  rates  are: 


(Catalog  of  Federal  Domestic  Assistance 
Prognlin  Nos.  59002  and  58008) 
Dated:  July  30,  1996. 


Ftx-  Ptiyslcal  Damage: 

Homeowners  with  iTedit  Bvait- 
at)fG  etsevvtiere  

Homeowners  wiltwut  aedH  avat- 
ablo  elsewttere  

Businesses  wit^  credit  avaiWiie 
oisownoTS  ............................. 

Businesses  and  non-prolt  orga- 
nizations wHtmit  credH  aval- 
able  elsewtiere 

Oltiers  (including  non-prolit  oiga- 
nizalions)  wAli  attH  avaiable 

elsewtiere  _ 

For  Economic  Injury 

Businesses  and  small  agricuMural 
cooperatives  wiltiout  credH 
avoilatile  elsewhere 


7.625 
3.875 
8.000 

4.000 

7.125 

4.000 


"IS  U.S.C  S  7Sa(b)(z)  (1988). 
'>  17  CFR  200.3O-3(aXl2l. 


The  number  assigned  to  this  disaster 
for  physical  damage  is  288006.  For 
economic  injury  the  numbers  are 
897500  for  Illinois;  897600  for 
Wisconsin:  and  897700  for  Indiana. 


^^ssocfote  Adminntratorfor  Dia 

AMistance. 
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[DadrnMon  ol  Dtaaalw  Loan  Aiaa  i2M1: 

AflMffldniMn  ficj 


Indiana;  DaclaraUon  of  INaaatar  Loan 
Area 

The  above-numbered  Declaration, 
approved  on  July  3, 1996,  is  hereby 
amended  to  correct  the  deadline  for 
filing  applications  for  t^conomic  injury 
loans  which  was  inadvertently 
published  as  March  3, 1997  in  the 
original  declaration.  Tha  cnrrect  filing 
deadline  is  April  3,  1997. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
appli<:ations  for  physical  damage  is 
August  31, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Prognun  No*.  59002  and  59008) 

Dated:  July  30, 1996. 
Bemanl  Kolik. 

Axsociaie  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  96-19951  Filed  8-05-96:  8:45  sml 
wmaa  cam  wii  ii-» 

[DadarMlon  ol  (MaiaMr  Loan  Area  nasi; 
Amenaraont  #1] 

Indiana;  Dedaiation  of  DIaaater  Loan 
Area 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  efiective  July  23, 1996,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Montgomery  and 
Posey  Counties  in  the  State  of  Indiana 
as  a  disaster  area  due  to  damages  caused 
by  severe  storms  and  flooding  which 
occurred  April  28  through  May  25, 
1996, 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  coimties  of 
Boone,  Clinton,  Fountain,  Hendricks, 
Parke,  Putnam,  and  Tippecanoe  in  the 
State  uf  Indiana  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  declared  under  a 
separate  declaration  for  the  same 
occurrence. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
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August  31, 1996,  and  !ot  loans  for 
economic  injury  the  deadline  is  April  3. 
1997. 

(CaUlog  of  Fsdenl  Domsttlc  AsiiitsncB 
Program  Noa.  99002  and  SMXM) 

Dated:  July  29. 1986. 
BanudKiiHk, 

Aaacciate  Adminisiratorfbr  Disaster 
AsMtgtance. 
[FR  DiK.  96-19952  Filad  8-05-96:  8:45  ami 


(PedinMn  ol  DMMMr  LOW  AimMHI] 


Aim 

Huntington  County  and  the 
contiguous  counties  of  Allen,  Giant, 
Wabash.  Wells,  and  Whitley  in  the  State 
of  Indiana  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  severe 
storms  and  flooding  which  occurred  on 
July  17  and  IB,  19S6.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  September 
30, 1996  and  for  economic  injury  until 
the  close  of  business  on  April  30, 1997 
at  the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  OfBce,  One  Baltimore  Place,  Suite 
300,  Atlanta,  CA  30308,  or  other  locally 
announced  locations. 

The  interest  rates  are: 


(DedwHon  o«  DliiaUr  Loan  Aw  «Mm 

Kantucky;  Dwiaiallon  of  Disasisr  Loan 
Araa 

Lincoln  County  and  the  contiguous 
counties  of  Boyle.  Casey,  Garrard, 
P^iaski,  and  Rockcastle  in 
Commonwealth  of  Kentucky  constitute 
a  disaster  area  as  a  result  of  damages 
caused  flooding  which  occurred  on  July 
19, 1996.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  September  30, 1996 
and  for  economic  injury  until  the  close 
of  business  on  May  1, 1997  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300.  Atlanta,  (^  30308.  or  other  locally 
announced  locations. 

The  interest  rates  are: 


Perosnl 

For  Ptiysicfll  Owtmiok 

■bto  MSflWTMfS  ..^ ,»... 

7.825 

3J76 

BuHneasas  «r«i  cmti  anUUe 

nizttttons  winoul  credi  svh- 

ttilB  tJumhen 

4.000 

OvMfS  OnduBfiQ  non-pfofll  ofQft' 

nizflHons)  wllh  crwft  aviM)l6 

7.125 

For  Economic  Infury: 

BuainesMsand  small  agricuRunH 

ooopocntivofl     witftuut     oradK 

-  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  288106  and  for 
economic  injury  the  number  is  897800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  S9002  and  59008) 

Dated:  July  30. 1996. 
PUirUdar. 
Admf'nifltrator. 
IFR  Doc  96-19956  Filed  «-<I6-«6: 8.-45  ami 


All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  16, 1996,  and  for  loans  for 
economic  injury  the  deadline  is  April 
18, 1997. 

(Catalog  of  Pederml  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  29. 1996. 
Benianl  Kulik, 

AsBociale  Administrator  for  Diaattm 
Assistance. 
IFR  Doc  96-19953  Filed  8-06-96:  8:45  am) 


Psfoanl 

For  Pliysical  DomagK 

■bto  MMMmOfS   ...._ 

8.000 

floto  OHMnWO  ...................... 

etaawrtwre  » . — 

Buainaaaes  and  non-proM  orga- 
malions  wWioul  aedft  aval- 

4.000 

8.000 

4.000 

Olhars  (kidudng  non^profii  ocga- 
vtaUonH  wttti  crad*  availatile 

aHaawMre  .— — ... 

For  Eoanandc  Intuiy: 
BuakMoaaa  and  ainal  agricUNiiral 

arailabla  Bsmntwre 

7.126 
4.000 

The  number  8ssign6d  to  this  disaster 
for  physical  damage  is  288306  and  for 
economic  injury  the  number  is  898200. 

(Catalog  of  Federal  Domestic  Assistance 
Ptognm  Nos.  59002  and  59008) 

Dated:  July  31. 1996 
PUBpLader. 
Adminiatnrtor. 

IFR  Doc  96-19950  Filed  S-OS-se:  8:45  ami 
au«a  oooa  sMs-at-r 


paclaialaii  ot  DIaaalir  Loi  Aiaa  MW5; 
IMl 


Nodh  CarallfM;  Daolaration  of 
Loan  Araa 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  effective  July  26, 1996,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Pamlico  (Dounty  in 
the  State  of  North  Carolina  as  a  disaster 
area  due  to  damagRs  caused  by  severe 
storms,  high  wind,  flooding,  and  related 
effects  of  Hurricane  Bertha  which 
occurred  July  10-13, 1996. 


tD«al»alluii  or  Olia«>ar  Loan  Ai«a  laam 


Pannaylvania; 
Loan  Araa 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  26, 1996, 1 
find  that  Armstrong.  Blair.  Cambria, 
Clarion,  Clearfield,  Crawford.  Greene, 
Indiana,  Jefferson,  and  Venango 
Counties  in  the  State  of  Pennsylvania 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding,  and  tornadoes  which  occurred 
on  July  19. 1996.  Applications  for  loans 
for  physical  damages  may  be  filed  until 
the  close  of  business  on  September  24. 
1996,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  April  28, 
1997  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  1  Office,  360  Rainbow  Blvd.  South, 
3rd  Fl.  Niagara  Falls,  NY  14303,  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  follo%ving  contiguous 
counties  may  be  filed  until  the  ^lecified 
date  at  the  above  location:  Allegheny, 
Bedford,  Butler,  Cameron,  Centre. 
Clinton,  Elk,  Erie,  Fayette,  Forest, 
Huntingdon,  Mercer,  Somerset,  Warran, 
Washington,  and  Westmoreland 
Counties  in  Pennsylvania:  Ashtabula 
and  Trumbull  Coimties  in  Ohio:  and 
Marshall,  Monongalia,  and  Wetzel 
Counties  in  West  Virginia. 

Interest  rates  ore: 


Ranani 

For  Physical  OamaoK 

HofTvoownors   vMi   crsot   wtir 

8.000 

4.000 

Busmessas  wttti  credK  ■lanafcln 

etoewDere 

8.000 

Buamessas  and  novpraM  oga- 

nizations  wMoul  cradR  oval- 

at)le  ateewhere  - — 

4.000 

Ottiare  (inckidng  noivivaM  orga- 

nizations) «i«h  cradR  avaiatile 

7.125 
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For  Economic  Injuiy: 
Businesses  and  small  agricultural 
cooperatives     without     credK 
availatate  elsewtiere  ^. 


Percent 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  288206.  For 
economic  injury  the  numbers  are 
897900  for  Pennsylvania:  898000  for 
Ohio:  and  898100  for  West  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
Dated:  July  30. 1996. 

BaraonlKalik. 

Associate  Administtatorfor  Disaster 

Assistance. 

(FR  Doc  96-19957  Filed  8-6-96: 8:45  am) 


[Daalanllon  of  Olaaalar  Loan  Aim  MtTq 

WMt  VbgMa  (And  ConOguoua 
CounHaa  In  Pannaylvania);  DadaraOon 
of  Dtaaalar  Loan  Araa 


The  numbers  assigned  to  this  disaster 
for  physica)  damage  are  287806  for  West 
Virginia  and  287906  for  Pennsylvania. 
For  economic  injury  the  numbers  are 
97300  for  West  Virginia  and  897400  for 
Pennsylvania. 

(Catalog  of  Federal  Domestic  Aaaistaoce 
Program  Noa.  59002  and  59008) 

Dated:  (uly  29. 1996. 
FUUpLada'. 
Administmtor. 
IFR  Doc  96-199S4  Piled  8-5-96;  8:45  ami 


Monongalia  Coimty  and  the 

contiguous  coimties  of  Marion.  Preston. 
Taylor,  and  Wetzel  in  the  State  of  West 
Virginia,  and  Fayette  and  Greene 
Counties  in  the  Commonwealth  of 
Pennsylvania  constitute  a  disaster  area 
OS  a  result  of  damages  caused  by 
flooding  which  occuiied  July  18  and  19, 
1996.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  September  27, 1996 
and  for  economic  injury  until  the  close 
of  business  on  April  29,  1997  at  the 
address  listed  below:  U.S.  Small 
Business  Administration  Disaster  Area  1 
Office,  360  Rainbow  Boulevard  South, 
3rd  Floor  Niagara  Falls,  New  York 
14303,  or  other  locally  aimounced 
locations. 
The  interest  rates  are: 


PorconI 

For  Physical  Damage: 

Homeowners   with   ctodK   avail- 

able eisewt^ere  

7.825 

Homeowners  without  credit  oval- 

able  alaawtiare  

3.875 

8.000 

nizaUons  without  cr«SI  aval- 

able  elsoMtiare  ..»...»—»—» — 

4.000 

OOwiB  (inctudng  nan-pra«  oiga- 

nizatkm)  »«i  crsdR  avoiabie 

aisewhafe  ..._.. 

7.12S 

For  Economicinlisy: 

Buaineaaes  and  small  agncuHural 

awalariln  elsewhere 

4.000 

DEPARTMeiT  OF  TRANSPORTATION 

Fadaial  AvtaUon  AdnHniatraUon 

NoUca  of  AvaHablMy  of  a  Witnan 
RoavakMUanfTaelinlcal  Report  on 
Changaa  to  ItM  Propoaad  JFK  Aiiport 
Accaaa  Progiani,  Naw  York,  NY 

AOaiCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of  written 
leevaluation/technical  report  and 
request  for  commenU. 

StIMHARY:  The  FAA  is  making  available 
and  invites  public  comment  on  changes 
to  the  proposed  JFK  Airport  Access 
Program  in  New  York,  New  York. 
DATES:  Comments  must  be  received  on 
or  before  September  20, 1996. 
AOOftESSES:  Requests  to  obtain  a  copy-of 
the  Technical  Report,  and  written 
comments  on  the  project  changes 
should  be  made  to: 

Mr.  Laurence  Schaefer,  Federal  Aviation 
Administration,  AEA-620,  John  F. 
Keimedy  InlemaUonal  Airport 
Jamaica,  NY  11430,  Telephone:  718- 
553-3340:  Fax:  718-995-9219 
Mr.  Charies  Andreski,  New  York  Stale 
Department  of  Transportation,  Region 
n.  Hunters  Point  PUza,  47-40  21st 
Street,  Long  Island  Qty,  NY  11101, 
Telephone:  718-482-4631:  Fax:  718- 
482-4660 
FOR  FUrniet  MRNMAtMN  (XMTACT: 
Messrs.  Schaefar  and  Andreski  as  listed 
hereiiL 
auppLaefTARv  ivommtion:  The 

Federal  Aviation  AdministraUon  (FAAJ 
and  the  New  York  State  Department  of 
Transportation  (NYSDOT)  are  Joint  Lead 
Agencies  for  purposes  of  implementing 
the  procedures  required  by  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  on  a  proposed  transportation 
system  access  improvement  project 
sponsored  by  the  Port  Authority  of  New 
York  and  New  Jersey  (Project  Sponsor) 
to  John  F.  Ketmedy  International  (JFK) 
Airport  located  in  Queens,  New  York. 
The  purpose  of  this  notice  is  to  inform 


the  public  tliat  there  are  changes  in  the 
proposed  projecl  since  publication  of 
the  Drafi  Environmental  Impact 
Statement  PEIS-NoUce  of  Availability 
published  Volume  59,  No.  121  of  the 
Federal  Regiater,  dated  June  24, 1994) 
which  are  described  in  the  FAA  Written 
Reevaluation/Tecbnical  Report.  This 
document  is  now  avoilabis  for  public 
comment. 

In  response  to  issues  raised  during  the 
NEPA  review  process  for  the  originally 
proposed  project  and  in  light  of  the 
anticipated  level  of  available  funding  for 
construction  of  the  project,  the  Project 
Sponsor  has  concluded  that  an  8.4-inile 
long  portion  of  the  original  22  mile 
system.in  Queens  using  the  same 
general  alignment  between  Jamaica 
Station  and  JFK,  an  on-airport  link  to 
Howard  Beach  Station,  and  within  the 
JFK  Central  Terminal  Area,  together 
comprise  the  proposed  action.  Each  of 
the  three  segments  has  already  been 
evaluated  in  the  DEIS.  The  project 
sponsor  has  also  focused  its 
consideration  of  guideway  technologies 
to  light  rail  and  refers  to  the  revised 
project  as  the  JFK-Light  Rail  System 
(LRS)  Project. 

The  primary  purpose  of  the  proposed 
Project  remains  to  improve  ground 
access  for  air  passengers  and  airport 
employees  by  providing  a  safia,  quick, 
reliable  and  efficient  means  of  travel  to. 
from  and  on  the  Airport.  Providing 
connecting  links  to  the  regional  transit 
system  will  help  the  Airport  realize  ita 
eflisctive  capacity  and  continue 
operating  successfoUy. 

Projected  system  ridership  has 
changed  as  a  result  of  the  modification 
to  the  originally  proposed  project.  In 
light  of  these  changes,  the  FAA  has 
analyzed  the  currently  proposed  project 
with  respect  to  the  following 
transportation  system  operational  and 
related  impacts:  (1)  Vehicular  and 
pedestrian  traffic  at  access  locations;  (2) 
system  operational  characteristics;  (3) 
enplanements:  (4)  highway  travel:  and 
(5)  air  quaUty  and  noise  including  both 
airside  and  groundside  impacts.  The 
effacU  of  the  changes  in^ystam  scope 
and  ridership  will  not  result  in 
environmental  impacts  that  differ 
substantially  from  those  disclosed  in  the 
DEIS. 

The  FAA's  Written  Reevaluation/ 
Technical  Report  contains  the  following 
information:  Revised  project 
description:  review  of  the  project 
purpose  and  need;  revised  alternatives 
analysis;  revised  ridership  data:  and 
identification  and  assessment  of  the 
environmental  consequences  of  the 
project  changes. 

The  FAA  and  NYSDOT  will  respond 
to  commenta  received  on  the  Written 
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Reevaluation/Technical  Report  on 
changes  to  the  proposed  JFK  Airport 
Access  Program,  in  addition  to  pertinent 
comments  previously  received  on  the 
DEIS,  in  the  final  EIS  which  it  intends 
to  issue  on  the  proposed  project.  For 
information  purposes,  copies  of  the 
DEIS  and  the  Written  Reevaluation/ 
Technical  Reports  are  available  for 
public  review  at  the  following  locations: 

CJueens 

Ofhce  of  the  Queens  Borough  President. 

Office  of  Planning  &  Environment, 

Room  226.  Second  Floor.  120-55 

Queens  Boulevard,  Kew  Gardens,  NY 

11424,  9  am-S  pm 
Community  Board  *1, 36-01  3Sth 

Avenue,  Astoria,  NY  11106, 9:30  pm- 

3  pm 
Community  Board  *3,  34-33  Junction 

Boulevard.  Jackson  Heights,  NY  11372 
Community  Board  #8,  8126  150th  Street, 

Jamaica,  NY  11435 
Community  Board  #9,  Queens  Borough 

Hall,  Rra  312, 120-55  Queens 

Boulevard,  Kew  Gardens,  NY  11424 
Community  Board  »10, 115-01 16l8t 

Street,  South  Ozone  Park.  NY  11420 
Community  Board  #12,  90-28  161st 

Street,  Jamaica.  NY  11432 
Community  Board  #13,  Queens  Reform 

Church,  219-41  Jamaica  Avenue, 

Queens  Village,  NY  11428    * 
Community  Board  #14, 1931  Molt 

Avenue.  Rm  311,  Far  Rockaway,  t4Y 

11691 
Sunnyaide  Library,  43-06  Creenpoint 

Avenue,  Long  Island  City,  NY  11104, 

(718J  784-3033 
Forest  Hills  Library,  108-19  7th 

Avenue,  Forest  Hills.  NY  11375.  (718) 

268-7934 
North  Forest  Park  Library,  98-27 

Metropolitan  Ave.,  Forest  Hills,  NY 

11375,(718)261-5512 
Ozone  Park  Library,  92-24  Rockaway 

Blvd„  Ozone  Park,  NY  11417,  (718) 

845-3127 
Woodside  Library,  54-22  SkiUmau  Ave.. 

Woodside,  NY  11377 

Long  blond 

Long  Island  Association.  Inc.,  80 

Hauppauge  Rosd,  Commack.  NY 

11725.  9am-5pm 
Nassau  County  Planning  Commissioner. 

400  County  Seat  Drive,  Mineola,  NY 

11501,9am-4:45pm 
Village  of  Valley  Stream,  Department  of 

Planning,  Village  Hall,  123  S.  Central 

Avenue,  Valley  Stream,  NY  11580, 9 

am— 5  pm 

Issued  in  lanuica.  New  York,  July  31. 1986. 
WiUiui  I.  DeGruff, 

Acting  Manager.  Airports  Division,  Eastern 
Region. 

IFR  Doc  96-20007  Filed  8-5-86:  8:45  ami 
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Intent  To  Rule  on  Applieation  To  Ilea 
the  Revenue  From  a  Peeeenger  FacMKy 
Cliafge  (PFC)  at  CyrH  E.  King  Atopoit, 
St  Thomaa,  U.8.  Virgin  Manda  at  Hie 
Alexander  HamHlon  Airport  St  Craix, 
U.S.  Virgin  Manda 

AOSKY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  Use  the  Revenue  From  a 
PassengOT  Facility  Charge  (PFC)  at  Cyril 
E.  King  Airport,  St  Thomas,  U.S.  Virgin 
Islands  at  the  Alexander  Hamilton 
Airport,  St.  Croix.  U.S.  Virgin  Islands 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  5, 1996. 
AOOHESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlhndo  Airports  District 
Office,  9677  Tradeport  Drive,  Suite  130, 
Orlando.  Florida  32827. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gordon  A. 
Finch,  Executive  Director  of  the  Virgin 
Islands  Ports  Authority  at  the  following 
address:  Virgin  Islands  Ports  Authority, 
P.O.  Box  301707,  St.  Thomas,  Virgin 
Islands  U.S.A.  00803-1707. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Virgin 
Islands  Ports  Authority  under  section 
158.23  of  Part  158. 
FOR  FURTHER  MFORMATMN  COKTACT: 
Pablo  G.  Auffant,  P.E.,  Programs 
Manager,  9677  Tradeport  Drive,  Suite 
130,  Orlando,  Florida  32827,  407-648- 
6586.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMBfTARY  INFORMATlOtI:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Cyril  E.  King  Airport, 
St.  Thomas,  U.S.  Virgin  Islands  at  the 
Alexander  Hamilton  Airport,  St.  Croix, 
U.S.  Virgin  Islands  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1090  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  July  29, 1996,  the  FAA  determined 
that  the  application  to  Use  the  Revenue 


From  A  Passenger  Facility  Charge  (PFC) 
at  Cyril  E.  King  Airport,  St.  Thomas, 
U.S.  Virgin  Islands  at  the  Alexander 
Hamilton  Airport.  St.  Croix,  U.S.  Virgin 
Islands  submitted  by  the  Virgin  Island 
Ports  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  September  17, 1996. 

The  following  is  a  brief  overview  of 
PFC  Application  No.  96-05-U-OO-STT. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1, 1995. 

Proposed  charge  expiration  date: 
December  1, 1997. 

Total  estimated  PFC  revenue: 
S3,342,000. 

iBrief  description  of  proposed 
projectls):  Passenger  Terminal. 

Renovation  and  Expansion  (at 
Alexander  Hamilton  Airport)  Class  or 
classes  of  air  carriers  which  the  public 
agency  has  requested  not  be  required  to 
collect  PFCs:  none. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofBce 
listed  above  uitder  FOR  FURTHER 
aiFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Virgin 
Island  Ports  Authority. 

Issued  in  Orlando,  Florida  on  July  29, 


E.  Blair. 

Manager.  Orlando  Airports  tJistrict  Office, 

Southern  Region. 

[PR  Dn:.  96-20009  Filed  8-5-^96:  8:45  am) 
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Nonce  of  Intent  To  Rule  on  Application 
To  Impoee  end  Use  ttie  Revenue  From 
e  Peeeenger  Facility  Cherge  (PFC)  et 
Luta  Muiioz  Marin  bnematlonal  Airport, 
Sen  Juan,  Puerto  Rico 

AOBKY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Luis  Munoz 
Marin  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  muiit  be  received  on 
or  before  September  5, 1996. 


:  Comments  on  this 
application  may  be  mailed  or  delivaiad 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District. 
Office,  9677  Tradeport  Drive,  Suite  130. 
Orlando,  Florida  32827. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Herman 
Sulsoiu,  Ph.D.,  Executive  Director  of  the 
Puerto  Rico  Ports  Authority  at  the 
following  address:  Puerto  Rico  Ports 
Authority.  P.O.  Box  362829,  San  Juan, 
Puerto  Rico  00936-2829. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Puerto  Rico 
Ports  Authority  under  section  158.23  of 
Part  158. 

FOR  FURIHER  MFORMATION  CONTACT: 
Pablo  G.  Auffant,  P.E..  Programs 
Manager,  9677  Tradeport  Drive,  Suite 
130,  Orlando,  Florida,  32827,  (407)  648- 
6586.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUFPLBBITARV  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
conunent  on  the  application  to  impoee 
and  use  the  revenue  bom  a  PFC  at  Luis 
Mufioz  Marin  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
'  Aviation  Regulations  (14  CFR  Part  158). 

On  July  29, 1996,  the  FAA  determined 
<"         that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Puerto  Rico  Ports  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  16, 
1996. 

The  following  is  a  brief  overview  of 
PFC  ApplicaUon  No.  96-03-C-OO-SJU. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  l,  1996. 

Proposed  charge  expiration  date: 
Aiigust31,2004. 

Total  estimated  PFC  revenue: 
$108,643,937. 

Brief  description  of  proposed 
projectfs): 
PWE-1-Oesign/Construct  Second 

Westerly  Crossfield  Taxiway. 
PWE-2-Expand  and  Improve  Terminal 

B. 
PWE-3-Design/Constnict  Dual 

Croafield  Taxiway(s)  East  of  the 

Passenger  Terminal  Complex. 
PWE-5-Desiga/Construct  Additional 

Apron  at  Terminal  A/B. 

Qass  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  none. 


Any  peiaon  may  impact  the 
application  in  pemo  at  the  FAA  office 
listed  above  ui»ler  FOR  FURTHBl 
MFOMMTION  CONTACT. 

In  addition,  any  panon  may,  upon 
request,  inspect  tne  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Puerto  Rico 
Ports  Authority. 

Issued  Is  Orlando,  Florida  oo  July  29, 
1996. 
aarkaE.U«ir, 

Manager,  Orlando  Airports  Dittiict  Offkx, 

Southern  Region.  ' 

[FR  Doc.  86-20008  Filed  8-5-96:  S:45  unl 
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Intent  To  Rule  on  Application  To  Uee 
the  Revenue  From  a  Paaaenger  FeciUty 
Ctiarge  (PF^al  Newark  mtetnatlanal 
Airport,  Newnrk,  NJ 

AQBKY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Newark  International  Aicport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expaiision  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  5, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Philip  Brito,  Manager,  New 
York  Airports  District  Office,  600  Old 
Country  Road,  Room  446,  Garden  Gty, 
New  York  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Roy  Pleasant, 
Director  of  Information  Services  for  the 
Port  Authority  of  Now  York  »  New 
Jersey,  at  the  following  address:  Suite 
2121,  One  Worid  Trade  Center,  New 
York.  New  York  10O48. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Port 
Authority  of  New  York  ft  New  Jersey 
under  section  158.23  of  Part  158. 
FOR  FURTHBI  MFORMATION  CONTACT: 
Philip  Brito.  Manager,  New  York 
Airports  District  OfBce,  600  Old 
Country  Road,  Room  446,  Garden  City, 
New  York  11530  (Tel  516-227-3803). 
The  application  may  be  revievrad  in 
person  at  this  same  location. 
SUPPt-EMENTARY  WCORMATKIN:  The  FAA 
proposes  to  rule  and  invites  public 


cammant  on  the  application  use  the 
revenue  trom  a  PTC  at  Newark 
Intematiaoal  Airport  imder  the 
provisions  of  the  Aviation  Safsty  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

Cta  April  19. 1996,  the  Port  Authority 
of  New  York  ft  New  Jersey  submitted  an 
application  to  use  the  revenue  from  a 
PFC  for  the  construction  of  a  monorail 
connecting  the  on  airport  monorail 
system  with  a  monorail  station  at  the 
North  East  Corridor.  Due  to  the  absence 
of  a  formal  environmental  finding  for 
this  project,  the  application  was  deemed 
not  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  On  July  18, 1996,  the  FAA  signed 
a  Record  Of  Decision  approving  the 
Enviroiunental  Impact  Statement  for  the 
subject  project.  On  July  18, 1996,  the 
FAA  dstermined  that  the  PFC 
application  was  substantially  complete. 
Ilie  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  15. 1996. 
"    The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Propaied  charge  effective  date: 
October  1,1995. 

Proposed  charge  expiration  date: 
January  1,  2001. 

Total  estimated  PFC  revenue: 
$255,015,000.  • 

Brief  description  of  proposed  projects: 
The  PFC  funds  will  be  utUiasd  to  fund 
the  construction  of  the  monorail 
connecting  the  on  airport  monorail 
system  with  a  monorail  station  at  the 
North  East  Corridor. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi,  except 
commuter  air  carriers. 

Any  person  may  inspect  the 
application  in  t>et«on  at  the  FAA  office 
listed  above  under  FOR  HIRTHER 
•fftORMATlON  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Fitzgerald  Federal  Building.  John  F. 
Kennedy  Building,  John  F.  Keimedy 
International  Airport,  Jamaica,  New 
York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Port 
Authority  of  New  York  ft  New  Jersey. 

Inuad  in  Jamaica.  New  York  stats  on  July 
29, 1996. 

WUUuDegraaft 

Acting  Manager.  Airports  Division,  Eastern 
Region. 
IFR  Doc  96-20010  Filed  S-S-96;  8:45  ami 
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NoUo*  of  mttnt  To  Rule  on  AppOcatton 
To  impose  and  uae  the  revenue  From 
a  Pasaengar  Facllfty  CHifga  (PFC)  at 
Noffolk  IntamationarAlrport,  Norfolk, 
VA 

aobky:  Federal  Awa^on 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  llie  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Norfolk 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  DC 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
Part  1S8  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  5, 1996. 
ADORESSES:  Conunents  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Robert  Mendez,  Manager, 
Washington  Airports  District  Office,  101 
West  Broad  Street,  Suite  300.  Falls 
Church,  Virginia  22046. 

hi  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Keimeth 
R.  Scott.  Executive  Director  of  the 
Norfolk  Airport  Authority  at  the 
fallowing  address:  Norfolk  International 
Airport,  Norfolk.  Virginia  23518-5897. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Norfolk 
Airport  Authority  under  section  158.23 
of  Part  158. 
Fon  FumxEn  iNFonMATKN  contact: 

Mr.  Robert  Mendez,  Manager. 
Washington  Airports  District  Office.  101 
West  Broad  Street.  Suite  300.  Falls 
Church.  Virginia  22046  (Tel.  (703)  285- 
2570).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUI>PLBKNTARY  INFOfMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Norfolk  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
On  July  2, 1996.  the  FAA  determined 
:  :>at  the  application  to  impose  and  use 
'he  revenue  from  a  PFC  submitted  by 


the  Norfolk  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  tl»n  October  22. 1996. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  e/fective  date: 
January  1. 1997. 

Proposed  charge  expiration  date:  July 
1, 2012. 

Total  estimated  PFC  revenue: 
S65fi61,S23. 

Brief  description  of  proposed  projects: 
— Construct  Arrivals  Terminal  Building 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operator  Filing  FAA  form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTMER 
■rORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  office  located  at: 
Fitzgerald  Federal  Buikling.  )ohn  F. 
Kennedy  International  Airport.  Jamaica. 
New  York  11430. 

In  addition,  any  person  may.  upon 
request,  inspect  the  appUcation.  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the  Norfolk 
International  Airport  Authority. 

Isnied  in  Jamaica.  New  York  on  July  30, 
1996. 

William  DeGraaff. 

Acting  Manager,  Airports  Division,  Eastern 
Region. 

IFR  Doc.  96-20006  Filed  8-5-96;  8:45  ami 
Buoaa  oooc  •w-t*^ 


Surface  Transportation  Board  ^ 
(STB  Finance  Docliel  No.  32923] 

Norfolk  Southern  Railway  Company- 
Lease  Exemption— CSX 
Transportation,  hic. 

AGBICY:  Surface  Transportation  Board. 

DOT. 

ACTION:  Notice  of  exemption. 

SUMiARY:  Under  49  U.S.C.  10502.  the 
Board  exempts,  from  the  prior  approval 


'  Tlu  ICC  Tsfminatlon  Act  of  1995.  Pul>.  L.  No. 
1IM-SS.  109  SUt.  803,  which  was  enacted  on 
December  29. 1995,  and  took  effect  on  lanuary  1. 
1996,  shojjmhed  thetnteralate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surbce  Transportation  f]oard  (Board).  This  notice 
relates  to  functions  tfiat  are  subfect  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  11323. 


requirements  of  49  U.S.C.  11323-25,  the 
leese  by  Norfolk  Southern  Railway 
Company  (NSR)  of  approximately  13 
miles  of  rail  line  from  CSX 
Transportation,  Inc.  (CSXT),  subject  to 
standard  labor  protective  conditions. 
The  line  to  be  leased  extends  from  the 
western  end  of  Middlesboro  Yard  at 
milepost  CV-215  to  the  eastern  end  of 
CSXT's  tunnel  at  Cumberland  Gap.  TN, 
at  milepost  CV-219.5,  and  includes  two 
related  branches,  the  Bennett's  Fork 
Branch  between  milepost  MR-r216.1 
near  Queensbury,  KY,  and  milepost 
MR-221,  near  Motch.  KY,  and  the  Stony 
Fork  Branch  between  milepost  MS-219 
at  Stcmy  Fork  Junction,  KY,  and 
milepost  MS-221,  near  Pioneer,  KY 
(including  one  mile  of  track  leased  to 
Bell  County  Coal  Corporation).  NSR  has 
agreed  to  grant  back  trackage  rights  so 
that  CSXT  may  continue  to  serve 
shippere  on  these  lines. 

DATES:  This  exemption  will  be  effective 
September  5, 1996.  Petitions  to  stay 
must  be  filed  by  August  21,  1996. 
Petitions  to  reopen  must  be  filed  by 
September  3. 1996. 


Send  pleadings  referring  to 
STB  Finance  Docket  No.  32923  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue.  N.W.. 
Washington,  DC  20423;  and  (2) 
Petitionera'  representatives:  James  R. 
Paschall,  Norfolk  Southern  Corporation. 
Three  Commercial  Place.  Norfolk.  VA 
23510-2191.  and  John  Humes.  Jr..  CSX 
Transportation.  Inc..  500  Water  St  J- 
150.  Jacksonville.  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5660.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  calL 
or  pick  up  in  person  6t>m:  DC  News  * 
Data,  toe.  Room  2229. 1201 
Constitution  Avenue,  N.W.. 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  July  30, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen, 

Vcraon  A.  WUIians, 
Secretary. 

IFR  Doc.  96-19932  Filed  8-5-96;  8:4S  ami 
BaiMO  cooc  ssis-oe-p 
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Part  II 

Department  of 
Energy  

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Parts  434  and  435 
Energy  Code  for  New  Federal 
Commercial  and  Multi-Family  High  Rise 
Residential  Buildings;  Proposed  Rule 
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DEPARTMENT  OF  BIERGV 

onic*  of  Enwgy  Effleianqr  and 
neiMRivflbIs  EiMfyy 

10  CFR  Rwla  434  and  435 
IPockM  N&  EEMd^ra-iia-q 

RM1904-AAW 

EiMfQy  OocM  foclMw  Ftdml 
wommvfCMf  ana  mini  v  ■fiNiy  nign 
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r:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTION:  Notice  of  proposed  rulenuking 
and  public  hearing  and  requeit  for 
pubUc  comment. 

SUMMItV:  The  Department  of  Energy 
today  proposes  a  rule  that  would 
establish  building  energy  efficiraicy 
standards  for  new  Federal  commercial 
and  multi-bmily  high  rise  residential 
buildings  pursuant  to  the  requiraroents 
of  the  Energy  Conservation  and 
Production  Act.  The  proposed  nUe 
would  revise  the  current  interim  Federal 
standards  to  conform  generally  mth  the 
format  of  the  current  voluntary  building 
energy  codes.  The  proposed  rule  would 
incorporate  changes  from  the  interim 
rule  in  the  areas  of  lighting,  mechanical 
ventilation,  motors,  building  envelopes, 
and  fenestration  rating  procedures,  and 
test  procedures  for  heating  and  cxMling 
equipment. 

IMTEB:  Written  corrunents  on  the 
proposed  rule  (10  copies)  must  be 
received  by  the  Deputment  by  4  p.m.  on 
or  before  November  4, 1996.  A  public 
hearing  mil  be  held  on  September  4, 
1996,  begiiuiing  at  9  a.m.  at  the  address 
listed  below.  Requests  to  speak  must  be 
received  by  the  Department  by  4  pjn.  on 
or  before  August  28, 1996.  Ten  copies  of 
the  statement  to  be  given  at  the  public 
hearing  must  be  received  by  the 
Department  by  4  p.m.  August  29, 1996. 
wnfWTIHI  W:  Address  written  comments, 
requests  for  copies  of  the  technical 
support  documents  and  oral  statements, 
requests  to  speak  at  the  heering,  and 
requests  for  speaker  lists  to:  Energy 
Code  for  Federal  Conunercial  Buildings, 
Docket  No.  EE-RM-79-112-C,  Buildings 
Division,  EE-431,  Office  of  Codes  and 
Standards,  U.S.  Department  of  Energy, 
Room  1>-018, 1000  Independence 
Avenue,  SW.,  Washington.  DC  20585- 
0121,  (202)  586-7574.  FAJf  comments 
will  not  be  accepted.  The  public  heering 
will  be  held  at  the  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  lE- 
245. 10(X)  Independence  Avenue  SW., 
Washington.  DC  20585-0121.  Copies  of 
■  :ie  transcript  of  the  public  hearing  and 
ubiic  comments  received  may  be  read 


at  the  DOE  Freedom  of  Information 
Reading  Room,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  lE- 
190, 1000  Independence  Avenue  SW., 
Waahington,  DC  20585-9121,  (202)  586- 
6020,  between  the  hours  of  9  ajn.  and 
4  p.m.,  except  Federal  holidays. 

For  more  information  concerning 
public  participation  see  Section  Vni, 
Public  Comment  Procedures. 

POT  niRTMBi  wrowKmow  oonmbt: 

Ronald  B.  Majette,  Buildings  Division, 
EE-432.  Office  of  Codes  and 
Standards.  U.S.  Department  of  Energy. 
Room  Il-OIB,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585- 
0121,  Tel:  202-586-0517 

Prancine  B.  Pinto,  Esq.,  Office  of 
General  Counsel,  GC-72,  U.S. 
Department  of  Energy,  Room  6E-042, 
IfNXI  Independence  Avenue,  SW., 
Washington,  DC  20585-0103.  Tel: 
202-586-7432 

vurnwmmMntHroimAiKM: 

L  Introductioo 

A.  Authodty 

B.  Backpouod 

n.  Description  of  the  Proposed  Ruie 

A.  General 

B.  Format  snd  Structure  of  the  Proposed 
Rule 

C  Comparisoo  of  the  Proposed  Rule  with 
the  Interim  Stsndard 

D.  Comparison  of  Codified  Version  of 
Standsirl  90.1-1989  to  the  Proposed  Rule 
and  C^ompanson  Between  Staiuiard  flO.1- 
198S  Addenda  and  the  Proposed  Rule 

E.  Explanation  of  DUfcreocas  between  die 
PropoMd  Rule  and  the  Statutory 
Baaallna 

m.  CliniultaUoo 

IV.  Bneigy  Impacts 

V.  Technological  Feasibility  and  Bcooomic 

justificatioa 

VI.  Mflssuref  Concerning  Radon  and  Other 

Indoor  Air  Pollutants 
VU.  Findings  and  Certification 
A:  Federalism  Review 
B.  Review  Uodsi  Bncullve  Order  on 

Pmronlgsting  Regulations  12MS 
C  Regolatofy  Planning  and  Review 
D.  Review  Under  the  Regulatory  Flexibility 

Act 
B.  Review  Under  the  National 

Bnvironniental  Policy  Act 

F.  Environmental  Ptotectloo  Agency 
Review 

G.  Paperwork  Reduction  Act  Review 

H.  Unfunded  Mandates  Rofonn  Act  Review 
I.  Review  Under  Section  32  of  the  Federal 

Energy  AdminlstrBtion  Authorisation 

Act 
Vni  Public  Comment  Procedures 
A  Participation  in  Rulemaking 
B.  Written  Comment  Procedures 
C  Public  Hearing  Procedures 

I.  Introdnctioii 

A.  Authority 

Section  305(a)  of  the  Energy 
Consarvalioo  and  Pnxlucticm  Act 


(ECPA).  as  amended,  42  U.S.C  6834(a). 
requires  DOE  to  establish  by  rule 
Federal  building  energy  staiulards  for 
new  Federal  buildings.  In  developing 
this  proposed  rule.  DOE  is  directed  to 
consult  with  other  federal  agencies  as 
well  as  private  and  state  associations 
and  other  appropriate  persons. 

The  proposed  rule  must  contain 
energy  saving  and  renewable  energy 
specifications  that  meet  or  exceed  the 
aner^  saving  and  renewable  energy 
8pe<dncBtions  of  the  American  Society 
of  Heating.  Refrigerating  and  Air- 
Conditioning  Engineers.  Inc.  (ASHRAB)/ 
Illuminating  Engineering  Society  of 
North  America  (lES)  Standard  90.1- 
1989  (Standard  90.1-1989)  for 
commercial  buildings  and  of  the  Model  ~ 
Energy  Code  (MEC).  1992.  for 
loaidontial  buildings.  MEC  1992 
exempts  multi-bmlly  high-rise 
residential  buildings  (over  three  stories 
in  height  above  ground)  which  comply 
with  Standard  90.1-1989.  As  a  result. 
Standard  90.1-1989  is  the  applicable 
staiuiard  tmder  Section  305  of  ECPA  for 
high-rise  residential  buildings. 

Section  305(a)  requires  that  the       ' 
standards  contain  energy  efficiency 
measures  that  are  technologically 
feasible  and  economically  |ustified. 
Since  ECPA,  as  ameiuled,  establishes 
that  the  new  standards  meet,  at  a 
minimum,  the  requirements  of  Standard 
90.1-1989,  teciuological  feasibility  and 
economic  justification  need  not  be 
established  for  these  minimiun 
requirements.  DOE  is  interpreting  this 
minimum  retjuirament  to  include  those 
addenda  to  Standard  90.1-1989  which 
were  in  eflect  at  the  time  the  Energy 
Policy  Act  of  1992  (EPACT),  which 
amended  ECPA,  was  enacted.  Since 
these  addenda  were  part  of  Standard 
90.1-1989  at  the  time  EPACT  was 
enacted,  they  are  part  of  the  beseline 
against  which  the  proposed  rule  is 
compared  for  purposes  of  assessing  its 
energy  and  economic  impacts. 

Section  30S(a)(2)(B|  requires  that  to 
the  extent  practicable,  the  new  federal 
building  energy  standards  use  the  same 
format  as  the  appropriate  voluntary 
building  energy  code.  The  proposed  rule 
would  revise  the  current  interim  federal 
standards  to  conform  generally  with  the 
format  and  language  of  the  codified 
version  of  Standard  90.1-1989.  The 
addenda  to  Standard  90.1-1989 
included  in  the  proposed  rule  are  also 
generally  incorporated  in  their  codified 
form. 

Section  305(a)(Z)(c)  fiuther  requires 
that  the  proposed  rule  be  established  in 
consultation  with  the  Environmental 
Protection  Agency  (B'A)  and  other 
Federal  agencies  and,  where 
appropriate,  contain  measures  with 
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regard  to  radon  and  other  indoor  air 
pollutants. 

Section  305(c)  states  that  the  . 
standards  proposed  in  today's  rule  be 
reviewed  and,  if  appropriate,  updated  at 
not  loss  than  five  year  intervals. 

The  standards  proposed  today  are 
required  to  become  effective  no  later 
than  one  year  after  the  rule  is  issued. 
(See  section  30S(a)(l)).  Section  305(d) 
continues  in  effect  the  interim  energy 
performance  standards  (otherwise 
known  as  "interim  rule"  or  "interim 
standards")  for  new  Federal  buildings  as 
they  existed  before  the  date  of  the 
enactment  in  1992  of  EPACT  until  the 
standards  established  under  subsection 
(a)  become  eDective. 

Section  306  addresses  Federal 
compliance.  Section  306(a)  provides 
that  each  Federal  agency  and  the 
Architect  of  the  Capitol  must  adopt 
procedures  to  assure  that  new  Federal 
buildings  will  meet  or  exceed  the 
Federal  building  energy  standards 
proposed  here.  Section  306(b)  bars  the 
head  of  a  Federal  agency  from 
expending  Federal  funds  for  the 
construction  of  a  new  Federal  Building 
unless  the  building  meets  or  exceeds  the 
appropriate  Federal  buflding  energy 
standards  established  under  section  305. 

B.  Background 

On  ]anuary  30, 1989,  the  Department 
issued  an  interim  rule  (10  CFR  part  435, 
subpart  A)  establishing  energy 
conservation  voluntary  performance 
standards  for  the  design  of  new 
commercial  and  multi-family  high  rise 
residential  buildings:  these  standards 
are  mandatory  for  Federal  buildings. 

The  Department's  interim  standarxls 
and  Standard  90.1-1989  were 
developed  in  conjunction  with  one 
another  and  contain  similar  energy 
efficiency  provisions.  ASHRAE  and  lES 
are  professional  anginaering  sodeUes 
which  have  undertaken  the 
responsibility  of  sponsoring  a  voluntary 
industry  consensus  standard  for  the 
design  of  energy  efficient  commercial 
and  multi-family  high  rise  buildings. 

The  Depertment's  interim  rule  and 
Standard  90.1-1989  followed  a  parallel 
development  track.  ASHRAE/IES 
provided  technical  expertise  that 
ensured  the  practicality  of  the  interim 
standards  and  Standard  90.1-1989.  DOE 
contributed  technical  expertise  and 
research  results  in  the  development  of 
these  two  standards. 

Because  Standard  90.1-1989  is 
written  as  a  standard  of  professional 
practice,  it  cannot  be  directly  adopted  as 
a  building  code.  The  Department  in 
1993  requested  ASHRAE  to  assist  DOE 
in  producing  a  version  of  Standard 
90.1-1989  and  its  addenda  in  code 


formal.  This  joint  effort  was  undertaken 
to  assist  States  in  responding  to  Section 
304(b)  of  ECPA  and  to  assist  [X3E  in 
establishirrg  Federal  building  energy 
efficiency  standards.  The  resulting  code, 
published  by  ASHRAE/IES  in  November 
1993  is  entitled  "Energy  Code  for 
Commercial  and  High-Rise  Residential 
Buildings."  This  code  has  been 
approved  by  the  Council  of  American 
Building  Officials  (CABO)  as  die  besis 
for  its  MEC  and  some  of  the  regional 
model  codes. 

Basing  the  proposed  rule  on  the 
codified  version  of  Standard  90.1-1989 
ensures  that  the  provisions  of  today's 
proposed  rule  would  be  similar  to  those 
being  adopted  by  state  and  local 
jurisdictions  and  widely  used  in  the 
private  sector. 

Moreover,  ASHRAE/IES  periodically 
modifies  their  current  edition  of  their 
standard  through  an  addenda  process. 
Standard  90.1-1989  is  the  current 
edition  of  their  standard.  ASHRAE/IES 
has  adopted  six  addenda  to  Standard 
90.1-1989  since  it  was  published  in 
1989.  They  are:  Addenda  b,  c,  d,  e,  g, 
and  i.  The  proposed  rule  would  include 
these  addenda.  These  addenda  are 
described  below  in  n.D.  Table  3.  The 
proposed  rule  would  also  include 
provisions  that  are  substantively  the 
same  as  those  in  Addendimi  f,  which 
has  not  been  adopted  by  ASHRAE/IES. 

DOE  has  chosen  to  publish  the 
proposed  rule  in  its  entirety  so  that  it  is 
assembled  in  a  unified  form  for  easy 
access.  DOE  did  not  rJioose  to  merely 
publish  changes  from  the  codified 
version  of  Standard  90.1-1989  because 
of  the  integrated  nature  of  the  changes 
(small  and  large)  from  that  codified 
version.  The  Department  invites 
comments  on  whether  Standard  90.1— 
1989.  including  appropriate  addenda, 
should  be  incorporated  Standard  90.1 
by  reference  instead  of  publishing  the 
rule  in  its  entirety  as  DOE  proposes 
today.  If  DOE  were  to  incorporate 
Standard  90.1-1989  by  reference,  other 
proposed  changes  would  need  to  be 
published  as  well. 

n.  DeseripMoa  of  flia  Propoaed  Rule 

A.  General 

The  standards  propoaed  today  specify 
a  minimum  level  of  enwgy  efficiency  for 
new  Federal  commercial  and  high-rise 
residential  buildings.  The  proposed  rule 
would  revise  the  current  interim  Federal 
standards  to  conform  generally  with  the 
format  and  language  of  the  codified 
version  of  Standard  90.1-1989.  They  do 
not  address  the  design  of  residential 
single  bmily  or  multi-bmily  low  rise 
buildings,  currentiy  addressed  by 
Subpart  C  of  10  Part  435.  Such  buildings 


will  be  addressed  in  a  separate 
rulemaking. 

The  current  interim  standards  for 
Federal  commercial  and  multi-family 
high-rise  residential  buildings  am  found 
in  Subpart  A  of  10  CFR  Part  435.  For 
clarity  and  ease  of  use,  the  Department 
is  proposing  to  remove  Subparts  A  and 
B  of  Part  435  and  add  a  new  Part  434, 
to  contain  the  building  energy  efficiency 
standards  for  new  Federal  commercial 
and  multi-family  high-rise  residential 
buildings. 

Today's  proposal  contains  substantive 
changes  from  the  interim  standard  in 
the  areas  of  lighting,  mechanical 
ventilation,  motors,  building  envelopes, 
fenestration  rating  procedures,  and 
heating  and  cooling  lest  procediues.  It 
includes  those  addenda  whidi  were  in 
effect  at  the  time  EPACTT  was  enacted 
(Addendum  90.1b  revising  service  water 
heating  criteria  and  updating 
miscellaneous  references  lo  other  , 

standards.  Addendum  90.1d  addressing 
lighting  controls,  and  Addendum  90.1e 
updating  ventilation  requirements). 

The  proposed  rule  aim  includes 
several  addenda  adopted  by  ASHRAE 
and  lES  after  EPACT  was  enacted.  These 
include  Addenda  g,  i,  and  c,  addressing 
building  envelopes,  beating  and  cooling 
-equipment  test  procedures,  and  motor 
efficiency,  respectively.  DOE  would  also 
include  provisions  concerning 
pr<x»dures  br  calculating  fenestration 
ratings.  As  previously  mentioned,  these 
provisions  are  substantively  the  same  as 
Addendiun  f,  now  pending 
consideration  by  ASHRAE  and  lES. 

llie  lighting  standards  in  today's 
proposed  rule  would  differ  from  both 
the  interim  standards  and  Standard 
90.1-1989.  The  updated  lighting 
provisions  are  more  stringent  than 
Standard  90,1-1989  and  refiect  new 
information  concerning  energy 
requirements  needed  to  achieve 
adequate  lighting  levels. 

The  proposed  rule  would  provide 
minimum  standards  of  energy  efficiency 
levels  to  be  required  in  each  new  federal 
commercial  and  high-rise  residential 
building.  The  individual  specifications 
for  lighting,  HVAC,  envelope,  and  other 
aspects  of  buildings  found  in  subpart  D 
of  the  proposed  nde  determine  the 
minimum  level  of  energy  efficiency 
required  for  a  particular  building  This 
"prescriptive  path"  provides  a  simple 
means  of  ensuring  design  specifications 
that  meet  the  proposed  code. 

Flexibility  is  a  key  feature  of  the 
proposed  code.  While  some  of  the 
specific  design  requirements  of  subpart 
D  apply  in  all  cases,  this  proposed  rule 
provides  for  fiexibility  in  many  other 
areas  if  building  designers  can  show 
that  the  overall  building  energy  use  or 
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energy  coat  oompaiee  hvcrably  to  the 
baaeliiM  energy  use  or  energy  cost  besed 
on  subpart  D  of  the  propoced  rule. 
Tradeofii  amoog  systems  and  among 
building  shell  components  can  be  made 
Bsing  the  OOE  vwdan  of  the  Lighting 
Standard  (LTGSTD)  and  Envelope 
Standard  software  (ENVSTD), 
respectively.  Building-wide  trade-ofb 
among  energy  efficiency  baturea  or  the 
inclusion  of  entirely  new  effidaocy 
ieatures,  including  passive  and  active 
ranewabie  Ssatures,  can  be  made  as  wall 
Subpart  E  allows  building-wide 
flexu>ility  as  long  as  the  net  result 
equals  or  reduces  energy  costs.  Subpart 
F  allows  these  trades  to  be  made  if 
predicted  total  building  energy  use  is 
below  that  expactsd  using  the 
"prescriptive  path."  These  altamative 
paths  an  especially  valuable  as  a  means 
for  building  designers  to  take  full 
advantage  of  the  energy  savings 
potential  of  new  technologies.  The 
computar  software  referenced  above 
will  be  included  as  part  of  the  Technical 
Support  Document. 


B.  Fonnat  and  Stiuctun  of  the  Proposed 
Rule 

ASHRAE  and  lES  have  published 
Standard  90.1-1989  in  a  code  format 
that  does  not  diflier  in  any  significant 
technical  or  subatantive  raapect  from  the 
standard  itself.  IXffi  has  based  the 
proposed  rule  on  this  codified  version 
of  Standard  90.1-1989.  pubUsbed  by 
ASHRAE  and  lES  in  1993,  by  adopting 
verbatim  significant  portions  of  it 
Section  WE)  of  this  notice  discusses  the 
subatantive  dlKanmces  between  the 
proposed  rule  and  the  statutory 
baseline. 

The  codified  version  is  expected  to  be 
widely  used  by  state  and  local  code 
making  bodiea  as  they  update  their 
codea.  The  designers  and  builders  of 
Federal  buildings,  who  also  design  and 
construct  Stats  and  private  sector 
buildings,  will  be  bmiliar  with  the 
requirements  of  the  codified  version, 
their  importance,  and  how  to  meet 
them.  Therefore,  the  consistency  of  the 
proposed  rule  with  industry-wide 


practices  would  bdlitate 
implementation  by  federal  agencies  of 
the  final  rule. 

Copies  of  the  ASHRAE  Energy  Code 
and  ASHRAE/IES  Standard  90.1-1989 
may  be  purchased  bom  ASHRAE,  1791 
Tullie  Circle,  NE.,  Atlanta,  GA  30329 
(1-80O-5-ASHRAE). 

C.  Comparison  of  the  Proposed  flu/e 
With  the  Interim  Standard 

The  design  and  construction  of  new 
commercial  and  multi-family  high-rise 
residential  federal  buildings  is  currently 
governed  by  interim  energy  effidency 
standards  issued  in  1989.  Table  1 
provides  a  "cross-walk"  from  the 
elements  of  the  current  interim  federal 
commercial  and  multi-hmily  high-rise 
residential  building  standard  to  the 
propoaed  rule  to  fedlitate  a  comparison 
oetween  the  two  standards.  Column  1  of 
the  tsble  lists  all  of  the  sections  of  the 
interim  standard  and  column  2  lists  the 
location  of  sectioiu  within  the  proposed 
rule  which  indude  or  refer  to  the  same 
topic. 


T*a£  1.— Subject  Choss-Walk  Between  the  Current  Interim  Federal  Commercial  and  MulthFamily  High 
Rise  Standard  and  the  Proposed  Federal  Rule 


436.97    Pupose  and  435.98  Scope 

436.99  Qsnem  DeMKons  w<d  Acronyms 

436.100  ExplanaMan  o(  turtnring  syslsnis  tor  standanjs 

436.101  IcnplsiiisiSalion   and  cem^lance   pnicaduM  lor 


436.102    Pita^itsa  o«  eltodive  energy  bulking  design 


435.103  Ui^Sing 

436.104  AudMiy  Systems  an)  Equ^jment 
434.400    BUIAng  Design  Requramanis 


435.105    Bukjkig  Envetope 

434.300    Design  CondWcns 

434.400    BiMng  Design  Requirenienls:  402 


Sidling  Envetope  As- 


435.108  Elsctrfc  Power  and  DishtiUkin _ _ 

435.107  I  lasing  Vanlilloo  and  Aif-Condtoiing  (HVAC)  Syslsim  .... 
434.400  Bukmg  Design  Raquretnenls:  403    BiAfng  MedMrtc^ 

Syslsins  and  Equipniant 

435.108  I  Himg  venBWIon  and  air-oondWortng  (HVAQ  equ^mant  .„ 

436100  Service  water  hasing  syslenis 

434.400  Buidng  Design  RaqtAwnenls 

436.110  Ene>gy  manaosmsnl 

435. 1 1 1  eutdng  energy  coal  conyianM  aMamalivs 

436.112  Butdng  energy  complanceatlanialive  


Picpoeedn* 


434.100 

434.200    DeMlions. 

434.98    Eiiplanation  ot  numbering  systems  tor 

434.100    Adminlslralion  and  Entoreement— 


434.102    Compliance. 

Not  mdudsd-Moved  to  Federal  Users  Manual,  Pertormance  stand- 
ards tor  New  Comnwdal  and  MiM-F«niy  Htah  Riae  Residamial 
Buktngs.  U.S.  Dapartmsnt  ol  Energy.  March  1984. 

434.401.3    LigMing  Systama  and  Equipment 

434.401.3    UgMng  Systsms  «  EquipmanL 

434.403  BuMng  Mechanical  Systems  and  EqutpmanL 

434.404  BuMng  Senica  Systama  aid  Equipmsnt 
434.402  Buftftig  Envetope  Assembles  &  Matsriala. 
434.300    Design  CondWons. 

434.402  Buidng  Envetope  Assembles  a  Materials. 

434.401    Etodric  Systems  and  Equtpmsnt 

434.403  Bukfng  Mechantoal  Systems  and  EtMpmsn 
434.403    BuUng  Machantoal  Systsms  and  EquipmanL 

434.403 
434.404 
434.403 
434.403 
434.102 
434.S00 
434.102 
434.600 
434.7X 


Buidhig  Mechanical  Systsms  snd  EquipmanL 

Buidkig  Seivice  Systems  &  EqulpmsnL 

Buidkig  Mechanical  Systems  snd  EquipmenL 

Buldkig  Service  Systems  and  EquipmenL 

Complance. 

BiMngenargy  ooel  oomptance  akamaliva. 

Complance. 

BuMng  energy  Comptanca  NtrntwUm. 

nflnrann  Slandvd 
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D.  Comparison  of  Codified  Version  of 
Standiad  90.1-1989  to  the  Proposed 
Rule  and  Comparison  Between 
Standard  90.1-1999  Addenda  and  the 
Proposed  Rule 

This  section  provides  a  "cross-walk" 
between  the  proposed  rule  and  the 


codified  version  of  Standard  90.1-1989 
as  well  as  a  "cross-walk"  between  the 
propoaed  rule  and  Standard  90.1-1989 
Addenda.  The  codified  version 
published  November  1993,  includes  all 
of  the  addenda  adopted  by  ASHRAE  to 
date  in  their  codified  form.  Addendum 


C,  dealing  with  fenestiaUon,  is  pending 
considenUon  by  ASHRAE.  As  s  result, 
it  is  not  induded  in  the  codified  version 
of  Standard  00.1-1989. 


TaM*  2.— Subject  Cross  Walk  Between  Codired  Version  of  Standard  90.1-1989  and  the  Proposed  Federal 

Rule 


CodMed  90.1-1969 


PfOpOMd  rult 


CtlAPTERI    ADMINISTRATION  AND  ENFORCBKENT 
100    General 

lOai    THIa 

100  J    Pispoae 


101 
102 
103 
104 
105 
108 
107 


Scope  . 

Compianca 


Valdly  . 


Plans  and  SpecMcalions  „.».__»> 

Inspections  ..._ »»»....... 

CHAPTER  2    DERNITIONS  

201    DeHnMons 

CHAPTER  3    DESIGN  CONOmONS 

Ml    Design  Criteria  . 

301.1  EJdaiior  Design  CondWona 

301.2  mdoor  Design  CondWons  

CHAPTERS    BUILDING  DESIGN  REQUIREMENTS 

ELECTRIC  SYSTEMS  AND  EQUIPMENT 
401    Electrical  Power  and  Lighting  Systama  

401.1  ElacMcal  Diatrixilion  Systsms : 

401 .1 .1  Check  Metering 

401.1.2  Elecaical  Schemalto 

401.2  Bactrtc  Motors  

401  i1    EMdency  .- 

LIGHTING  SYSTEMS  AND  EQUIPMENT 

401 .3  Lighting  Power  AftMance 


Bishlng  Extarioia  . 


Bulking  Interiors  . 

I    '     *   ■•  *«  -  f^  II    iS  I  II  I   /^_KjJ|^ 

Ljgning  rOMW*  ixiniroi  ureov  . 
LighMno  Conkolt 


401  J.1 
401.3.2 
401 .3J 
401  J.4 
401.3.5 

BUILDING  ENVELOPES 
402   Buiktng  Envetope  Assemblies  and  Matariala 

402.1  CalculaMons  ai«t  Supporting  intomialian 

402.1.1  Materials  Prapartiea 

402.1.2  Thaimai  Performance  CatoUaltona 

402.1.3  Grass  Areas  oi  Envetope  Components 

402.2  Air  Leakage  and  Moistura  Migralnn 

402^1    Air  I  iiii*n)ii 

40^2.2   Exterior  Envetope  JoiMs  and  PsneMbona 
402.2.3    Moisture  Migralkin 

402.3  Ttiermal  Pertomonce  CrUaria  

402.3.1    Roots:  Fkxxs  and  Wals  AifKW*  to 

Spscss. 
402 J2    Balo«^QradaWaliandSWi»<»>Giada 

402.4  Exterior  Wals 

402.4.1    Preacriptive  Criteria  

402.42    System  Pertormance  Criteria 

BUILDING  MECHAMCAL  SYSTEM  AND  EQUIPMENT 
408   BuMng  Mechanic  ill  Systama  and  &)ui|]inanl  .._.....„_....... 

403.1  Machantoal  Equipment  Efldancy 

408.2  HVAC  Systems ^ 

4032.1    LowtCatoUalons 


434.99    Exptanalton  of  NuntMring  System. 
Subpart 


434.100  Pupose. 

434.101  Scope. 

434.102  Complanoe. 

434.103  Reter 

434.104  Valdty. 

434.105  Materials  and  EquipmenL 

434.106  Plans  snd  Spedlcaltona. 

434.107  Inapacttons. 
Subpart  B-Oatnltons 
434.201    DeMHons. 
Subpart  C— Design  CondWona 
434.301    Design  Crftaria. 

301.1  Exterior  Deaign  Condttona. 

301.2  Indoor  Deaign  CondWona. 
Subpart  D— BuMng  Osiign  Requirements 

434.401    Electrics  Power  snd  LigtHing  Systems. 
401.1    ElecMcd  DtstribUkin  Systems. 
401.1.1    Ctwck  Metering. 
401.12    Electrtoal  SchenaHc 
4012    Bactrto  Motora.    i 
4012.1    EfMency.  I 

401.3    Ughling  Power  Alowanoe. 

401.3.1    BuMng  Exteriors. 

401.32    BuMng  inlarios. 

401.3.3    Ughling  Power  Conlrai  Cre(ils. 

401  J.4    LVakig  Controls. 

401  J.5    " 


40322 
4032.3 
403.2.4 
403^.5 
4032.8 
4032.7 
40S2.8 


Equipmenl  and  Syatsm  Sizkig 

Separata  Air  DisMbulton  Syatsm 

VenWalan  and  Fan  System  Deaign  . 
Punuing  System  Deetgn  .................. 

Temperature  arsJ  Hunidly  Conkola 

Oimour  Controls  ..... 

EoononSzar  Cuiriiuls  ..»».. 


434.402  BuMng  Envetope  Assentiaes  and  Matariala. 
402.1    Catoulatton  and  Sniporting  Inlormloa 

402.1.1    Materials  Prapai«es. 

402.12    Thermal  Partonriance  CatouMtons. 

402.1.3  Graas  Amai  of  Envetope  Components. ' 
4022    Air  Lesksge  and  Moisture  Migrabon. 

4022.1  Air  Banier  Systsm. 
40222  BuMng  Envetope. 
4022.3    Moiskra  MNIgalon. 

402.3  Thermal  Pedonnanos  Criteria. 

402J.1    Roofs;  Floors  and  Wals  Ai^aoanl  to  Uncondltoned 

Spaces. 
402.32    8ek>w<3iade  Wals  «id  Slaba-arhQnde. 

402.4  Exterior  Wals. 

402.4.1    Prescriplva  Critaria. 
402.42    System  Pertormance  Criteria. 

434.403  BuMng  Machantoal  Systems  and  EqulpratA 
403.1    Machantoal  Equipmsni  Emaanci. 

4032    HVAC  Systama. 

4032.1    UadCakHalnns. 

4032^    Equtpmart  and  Syatsm  SIzkig. 

4032.3    Separata  Air  Diaatwiton  Systsm. 

403.2.4  VanHaian  and  Fan  System  Deaign. 
403.26    Pimping  System  Daai^ 

4032.6  Tamparstwe  and  HunMty  Controls. 

4032.7  OIWourConMs. 

4032.8  Econamtear  ConWa. 


Fadaral 
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Tabto  2.— Subject  Cnoss  Walk  Between  Codified  Version  of  Standard  90.1-1989  and  the  Proposed  Federal 

Rule— Continoed 


Codiad  90.1-1S89 

403^.9    DMrtxjIion  System  Constiuctkin  and  Insutalian 

403.2.10    Comptelion _ _ , 

BUILDING  SERVICE  SYSTEMS  AND  EQOIPMBiT 
404    BiildJng  Servica  Systems  and  Equipnwnl , 

404.1  Service  Watef  Healing  Equipnient  

404.1.1  Testing  Elecuic  and  0»  Storage  WaHr  llartan  tor 
Standby  Loss. 

404.1.2  Unlired  Storage  Tenia 

404. 1 J    Storage  Vohima  Symbols  in  TaUa 

404.2  Senica  Hot  Water  Piping  Insulation  

404  J    Servica  Water  Healing  System  Controls 

404.4  Water  Conaatvatian _ _ _ _ 

404.5  Swimning  Poola  _ _ 

404.6  Combined  Servica  Water  Healing  and  Specs  Heeling 
EquipmenL 

The  oodHled  version  of  Standard  9ai-1989.  Section  102,  Compienca. 
incorporates  by  reference  the  Building  Energy  Coet  Comptenoe  Al- 
ternative. 


Propoaadiida 


The  BuUng  Energy  Comptance  Alemative  is  nolin  the  codWad  > 
sion. 


CHAPTER  5    REFERENCE  STANDARDS  .- 
501    General 


4032.9  DiatrlMUon  System  ConettucUan  and  Insulalion. 

4032.10  Completion. 


434.404    BuiUng  Service  Systems  and  EqiapmanL 
404.1    Service  Water  HeaUng  Equipnianl  EfUciancy. 
404.1.1    Teeting  Electric  and  01  Skn«e  Water 
Stan(t>y  Loss 
404.12    Unlired  SMnwe  Tanks. 
404.1.3    Storage  Volume  Symbols  In  Ttfila. 
4042    Service  Hot  Water  Piping  Inatiadan. 

404.3  Service  Water  Heeling  System  Controls. 

404.4  Water  Conservation. 

404.5  Swimming  Pools. 

404.6  ConMiad  Servica  WsMr  Heating  and  Space 
Equipmer*. 

Subpart  E—auUdkig  Energy  Cost  Compliance  Alternative 


434.501  Genertf. 

434.502  Detenninelion  of  the  Annual  Energy  Cost  Budget. 

434.503  Prototype  BuUIng  Procadura. 

434.504  Use  of  the  Prototype  Buidkig  to  Determine  the  Energy  Cost 
Btidget. 

434.505  Relerence  BuiUng  Method. 

434.506  Use  of  the  Reference  BuiUng  to  Determine  the  Energy  Cost 

434.507  Calculation  Procedure  and  SimuWion  Tool. 

434.508  Determinallon  of  the  Design  Energy  Conaumplicn  and  De- 
sign Energy  Cost 

434.500  ConvHance. 

434.510  Standard  Calculation  Procedure. 

434.51 1  Orientation  aid  Shepe. 

434.512  Inlamal  Loads. 

434.513  Occupancy. 

434.514  Ughling. 

434.515  Receptacles. 

434.516  BuMng  Exterior  Envelope. 

434.517  HVAC  Systems  and  Equipment 

434.518  Senice  Walar'Healing. 

434.519  Controls. 

434.520  Speculative  Buildings. 

434.521  The  Simulatian  Tod. 

Subpart  F— Buildng  Energy  Complianoe  Alternative 

434.601  General. 

434.602  Delenranation  ol  the  Annual  Energy  BudgeL 

434.603  Detefmination  of  the  Design  Energy  Use. 

434.604  Compliance. 

434.605  Standards  Calculalion  Procedures. 

434.606  Simulation  Tool. 

434.607  Life  Cyde  Cost  Analysis  Critaria. 
Subpart  G— Reference  Standards 
434.701  Qenentf. 


As  staled  earlier,  this  proposed  rule  is  being  published  in  a  unified  and  easy  access  form  in  lieu  of  publishing 
changes  from  the  codified  version  of  Standard  90.1  due  to  the  integrated  nature  of  the  changes  (small  and  large) 
from  the  codified  version.  In  addition,  this  luiified  approach  will  facilitate  the  updating  of  this  rule  to  reflect  new 
energy  efficiency  provisions. 

DOE  worked  with  the  ASHRAE's  Standing  Standards  Project  Clonunittee  90.1  and  the  lES's  Energy  Management 
Committee  in  their  development  of  addenda  to  Standard  90.1-1989.  Today,  the  DCffi  is  propdeing  to  include  some 
of  these  addenda  in  its  proposed  rule.  Table  3  provides  a  subject  cross  walk  between  addenda  to  Standard  90.1- 
1989  and  the  proposed  rule. 

Table  3.— Subject  Cross  Walk  Betwebi  Standard  90.1-1989  Addenda  and  the  Proposed  Federal  Rule 


Standard  90.1-1988  Addenda 


Proposed  rule 


Atkt-a    Not  promulgated  . 
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Table  3.— Subject  Cross  Walk  Between  Standard  90.1-1989  Aoob«m  and  the  Proposed  Federal  Rule— 

ConUniied 


standard  90.1-1980  Addenda 


Prapoeed  rule 


Add.b  Ravlsaa  servica  water  healing  crIMa  and  updates  ffllacaaane- 
ous  ratartnces  to  other  standards  in  Section  11  ol  ASHRAE  Stand- 
ard 9ai-1988.  ^^  ___ 

Add.  c  Motors*  ftdakes  ttie  motor  efficiency  requiremeftt  mors  strirH 
gent  and  i^xMes  and  add!  rsisrances  K>  NEMA  Standaids. 

Add.  d  CtaiMes  the  Exception  undtr  6.42.5.  Ughling  cor«ols  in 
fpytft  uaed  as  a  wtide.  "^ 

Add.  a  aaiMas  wordng  of  9.4.7,  VsMMIon.  Sedton  8.4.72  penrtls 
oulsids  air  inWce  to  exceed  minimum  levels  provided  t»  systsm  is 
capatils  of  mjaialliig  at  the  minimum  levels  spedlled  by  6.1  J  of 
ASHRAE  SIMIdard  62. 

MMX.  I  ronMnnon.  rtot  aooptBo  ukM  pmanB  oonMuBraBon  oy 
ASHRAE. 


Add.  g    Expansion  of  Tabta  aC-2,  Wal  Sections  w«h  MeM  Skids, 
PsraM  PBlh  CofTocten  Fadon.  Acttossos  ttvcfcor  wsi  memtere 
and  rww  technology  lor  highar  peflormanca  insulation  products. 
Add.h   Not promUgoled  _ 

Add.  i  ModMcelfona  to  tablea  of  HVAC  eqiii'iiiieiS  perlonnenoe  criteria 
In  Section  10.  (These  were  Ikst  included  in  Addenda  a.)  moorporles 
updated  test-procedure  reference  n  t»  HVAC  equiprnenl  perlcrm- 


SubpartD    Bddng Design Requitemento— 
404    Inckidea  lataiwiti  changes  ai 


StOpeitD    Buidkig Oaeign Requirsnienl*— 

4012    ElacMc  Motors. 
SubpartD   BuMng Design Raqjiranianla 

401.3J    LVStagPomrConMCradH. 
SubpeitO    BtMng Design HsqulremenU— 

4032.4    Vanffialan  and  Fan  Systsm  Oaalga 


SubpartD    BuMng Oaeign Requiramaffts 
402.4.12    Fenestafan 

DOE  is  proposing  snhelsraiws  proi^alona  that  are  8ia  same  as 
In  pwpoaed  Addendum  F.  DOE^  veraon  la  esnan  In  oodi- 
isd  fur  III.  Contains  corrschona  in  the  fanaafeaHon  tharmel 
partormance  ralciialion  prooadtfe  to  meet  industry  stand- 
ards.  Indudas  chsngsa  to  Via  aMmaHve  Component  (ACP) 
Tablea  to  fellect  this  diange. 
Slilpert  D    BiAfng  Design  Requireiiienis— 

402.12.1     Enmlope  Assaniilies  Containing  Metal  Framkig 


SubpartD    BuUngDaeign  ReqJremenis 
403.1    Mechanic^  Eqiipment  Effciency. 


T 


B.  Explanation  of  Differences  Between 
the  Proposed  Rule  and  the  Statutory 
Baseline 

This  section  explains  the  differences 
between  the  proposed  rule  and  the 
statutory  baseline.  As  noted  above,  this 
baseline  includes  Addenda  b,  d,  and  e, 
since  they  were  in  efiect  at  the  time 
EPACT  was  enacted.  The  discussion 
below  corresponds  to  the  sections  in  the 
proposed  rule.  Unless  otherwise 
indicated,  the  proposed  rule 
incorporates  the  language  of  the 
codified  version  of  both  Standard  90.1 
and  its  addenda.  Minor  language 
changes  and  citation  changes  will  not  be 
noted. 

Subpart  A:  Administration  and 
Enfaroamant 

Sections  434.100  and  434.101, 
Purpose  and  Scope.  In  these  proposed 
sections,  the  title,  purpose  and  scope 
would  be  changed  from  the  codified 
version  and  the  statutory  baseline  to 
reflect  the  application  to  federal  sector 
buildings,  lliese  secdons  would  adopt 
ljngii»go  fadjn  the  interim  rule,  with 
some  modificadoas,  which  define  the 
puipoee  of  the  proposed  rule  and  the 
categories  of  buildings  covered  by  this 
rulemaking.  Spedficaily,  the  purpoae 
section  wtMild  use  the  term  "energy 
efficiency"  instead  of  the  term  "energy 
consnvation"  which  is  used  in  the 
codified  vsrsiaD.  Proposed  %  434.101, 


Scope,  would  delete  exception  (1), 
which  appears  in  both  the  statutory 
baseline  and  the  codified  version. 
Unlike  the  statutory  baseUne,  the 
proposed  rule  specifically  lists  all  the 
exceptions  within  the  "Scope"  section. 

Sections  434.104, 106,  and  107 
Reserved 

The  proposed  rule  does  not  include 
the  secdons  entitled  "Validity,"  "Plans 
and  Specifications,"  and  "Inspections" 
from  the  codified  version.  The  statutory 
baseline  does  not  contain  any  of  these 
secdons  either. 

Subpart  B:  Definitions 

The  proposed  rule  would  change  the 
definition  of  "commercial  building" 
from  the  codified  version  by  using  the 
definition  of  "commercial  building" 
from  the  interim  rule,  which  is  identical 
to  the  definition  in  ECPA,  as  amended, 
42  U.S.C.  6832(4).  The  proposed  rule      - 
would  also  add  several  other  definitions 
from  the  interim  rule  that  are  not  in  the 
codified  version.  They  are:  building 
code.  Federal  agency,  Federal  building 
and  multi-family  high-rise  residential 
buildings.  All  of  these  definitions, 
except  for  multi-Camily  high  rise 
residential  buildings,  are  identical  to  the 
definidons  in  ECPA,  as  amended,  42 
U.S.C  6832(3},  (S),  and  (6).  respectively. 


Subpart  D:  Bidlding  Design 
Requirements 

SecUon  401  .Z,  Electric  Motors.  This 
proposed  section  would  include 
Addendum  c  regarding  motor  efficiency. 
This  is  not  part  of  the  statutory  baseUne. 
These  revised  minimum  effidendes  for 
electric  motors  are  identical  to  those  set 
forth  in  section  342(b)  of  the  Energy 
Policy  and  Conservation  Act  (EPCA)  as 
amended  by  section  IZZ(d)  of  EPACT. 
The  codified  version  of  Addendiun  c  is 
used  with  the  exception  of  Table  401.Z.1 
of  the  proposed  rule,  which  is  from 
Table  5.1  of  the  non-codified  version  of 
the  addendum.  The  codified  version  of 
Table  401.2.1  is  condensed  from  the 
non-codified  version  and  does  not 
include  as  broad  a  range  of  motor  types. 
The  efiect  of  including  Addendum  c  is 
to  make  section  401.2  of  the  proposed 
rule  more  energy  effident  than  the 
statutory  baseline.  See,  Technical 
Support  Document  (TSD).  pages  2-3, 

Section  401.3.2,  Building  Interiors. 
This  proposed  section  would  adopt 
most  of  the  lighting  requir«ments  of  the 
interim  rule.  Those  lighting 
requirements  incorpoated  bom  the 
interim  rule  are  more  energy  effident 
than  the  statutory  baseline:  the 
remaining  teiiuirements  are  identical  to 
the  statutory  baseline.  See,  Technical 
Siipport  Document,  pages  3-7. 

The  interim  fadaral  rule  spedfies  toro 
I  of  maximiim  unit  povru' density 
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values  (UPD).  UPD  is  measured  as 
lighting  watts  per  square  fcx}t  of  floor 
area.  The  initial  (1989)  values  are  the 
same  as  those  in  the  codiBed  version  of 
Standard  90.1-1989.  It  also  contains 
more  energy  efficient  UPD  values  that 
toolc  effect  in  1993.  The  values  proposed 
today  have  been  updated  to  reflect  the 
results  of  the  detailed  assessment  of  the 
1993  interim  values  made  during  a 
demonstration  phase  of  the  applicability 
of  the  interim  rule.  These  values  reflect 
a  goal  of  progressive  energy-conserving 
prartice  without  prohibiting  the  design 
of  quality  lighting  in  interior 
anvironnients. 

The  proposed  rule  would  include 
UPD  values  in  Tables  401.3.2b  and 
401.3.2c  that  in  most  cases  are  more 
stringent  than  the  statutory  baseline  for 
various  aiea/space  categories.  The 
proposed  rule  would  adopt  79  of  the 
106  space  types  listed  at  the  more 
stringent  1993  UPD  values  and  27  of  the 
106  space  types  listed  at  the  1989  UPD 
vahies  &om  the  interim  rule.  In  no  case 
is  more  ligliting  energy  allowed  than 
provided  for  under  Standard  90.1-1989. 
See,  Technical  Support  Document,  page 
4. 

In  the  proposed  rule,  offices  have  a 
high  number  of  recommended  UPD 
values  from  the  1993  values  of  the 
interim  rule  because  the  substantial 
amount  of  case  study  and  simulation 
evidence  points  overwhelmingly  to  a 
current  capability  for  further  reducing 
office  lighting  energy  use  without 
sacrificing  lighting  quality.  The  large 
amount  of  office  space  in  the  United 
States  means  that  even  this  small 
improvement  in  energy  efficiency 
specifications  will  result  in  significant 
additional  energy  savings.  In  only  one 
case  is  a  1993  office  value  retained  at 
the  1989  UPD  value. 

Sections  402.1.1.1,  Shading 
-  Coefficient,  and  402.1.2.2,  Envelope 
Assemblies  Containing  Nonmelal 
Framing.  The  reference  in  the  last 
sentence  of  Section  402.1.1.1  is  Table 
41,  Chapter  27,  of  the  ASHRAE, 
Handbook.  1989  Fundamentals  Volume 
rather  than  the  reference  found  in  the 
codified  version  to  Table  41  of  the  older 
1985  Handbook.  The  1985  Handbook  is 
also  referenced  in  the  statutory  liaseline. 
There  is  no  difference  in  the  content  of 
these  tables,  simply  a  different  table 
number  in  the  two  versions  of  the 
Handbook. 

The  reference  in  the  last  sentence  of 
Section  402.1.2.2  is  changed  from  page 
23.2  of  Chapter  23  of  the  ASHRAE. 
Handbook.  1985  Fundamentals  Volume 
found  in  the  codified  version  and  the 
statutory  baseline,  to  page  23.2  of 
Chapter  23  of  ASHRAE,  Handbook, 
1989  FundamentaU  Volume.  This 


updated  reference  is  not  substantive  in 
nature. 

Section  402.1.2.1,  Envelope 
Assemblies  Conl.<ining  Metal  Framing. 
The  proposed  rule  would  adopt 
Addendum  90. Ig,  which  is  not  part  of 
the  statutory  baseline.  Addendum  90.1g 
expands  proposed  Table  402.1.2.1b, 
Parallel  Path  Correction  Factors,  Metal 
Framed  Walls  with  Studs  16  Gauge  or 
Lighter,  to  include  metal  studs  and  a 
larger  variety  of  insulation  products  in 
exterior  wall  framing.  These 
technologies  are  not  required.  The  table 
is  expanded  to  make  it  easier  liar 
builders  to  use  these  technologies.  See, 
Technical  Support  Document,  page  9. 

Section  402.1.2.4.  Fenestration 
Assemblies.  The  proposed  rule  would 
change  the  rating  method  for 
fenestration  (windows  and  skylights) 
from  that  used  in  the  statutory  baseline. 
The  proposed  Section  402.1.2.4,  which 
mirrors  proposed  ASHRAE  Addendum 
f,  differs  firom  the  statutory  baseline  in 
two  respects.  First,  the  proposed  rule 
would  adopt  the  test  procedure  of  the 
National  Fenestration  Rating  Council 
(NFRC),  NFRC 100-91,  Procedure  for 
Determining  Fenestration  Product 
Thermal  Properties  (currently  limited  to 
thermal  transmittance  value).  This  test 
procedure  modifies  the  method  of 
calculating  the  thermal  transmittance  of 
fenestration  assemblies  (e.g.,  framing 
and  glazing).  Second,  the  Inermal 
transmittance  values  in  Equation 
402.1.2.3,  referenced  in  the  proposed 
section,  would  be  updated  to  reflect  the 
new  rating  procedure  so  that  the 
minimum  required  window  assemblies 
would  be  essentially  the  same  as  those 
required  under  Standard  90.1-1989 
using  the  old  rating  method.  See, 
Technical  Support  Document,  pages  10- 
11. 

The  new  testing  procedure  was 
developed  by  a  consensus  process 
supported  by  the  Department  under 
section  121  of  EPACT.  The  Department 
is  proposing  to  adopt  the  NFRC  Test 
Procedure  because  this  method  provides 
a  more  accurate  measure  of  energy 
efficiency.  In  addition  to  being  the  basis 
for  proposed  Addendum  90. If  to 
Standard  90.1-1989  now  under 
consideration  by  the  ASHRAE  Standing 
^Standards  Project  Committee,  it  is 
already  referred  to  in  Chapter  27  of  the 
1993  ASHRAE  Handbook  of 
Fundamentals.  As  noted  previously  in 
Section  U.O.  above,  proposed 
Addendum  f  is  not  included  in  the 
codified  version. 

Section  402.4.1.2,  Fenestration.  The 
revised  tables  402.4.1.1  on  maximum 
wall  thermal  transmittance  overall  and 
402.4.1.2  on  maximum  window  wall 
ratio  (WWR)  were  created  using  the  new 


method  of  calculating  the  thermal 
transmittance  of  fenestration  described 
above.  These  revised  tables  incorporate 
the  changes  in  fenestration  test 
procedures  and  required  thermal 
trensiiiiltance  overall  values  specified  in 
Section  402.1.2.4. 

Section  403.1,  Mechanical  Equipment 
Efficiency.  The  proposed  rule  adopts  the 
changes  set  forth  in  Addendiun  90.1i, 
which  are  not  part  of  the  statutory 
baseline.  These  changes  update  the  Test 
Procedure  coltimn  in  the  HVAC  Tables 
403.U  through  403. If.  to  reflect  the 
latest  references  in  mechanical 
equipment  efficiency  test  procedures  to 
ensure  consistency  with  industry 
practice.  Addendum  90.  li  also  dianges 
the  required  minimum  cubic  feet  per 
minute  (cfin)  for  variable-air-volume 
(VAV]  systems  to  300  c6n  in  order  to 
provide  consistency  with  the  minimum 
requirements  of  Section  403.2.4. 
Ventilation  and  Fan  System  Design 
(Addendum  go.le)  See,  Technical 
Support  Document,  pages  12-14  . 
Addendum  90.1s.  whi^  is  part  of  the 
statutory  beseline,  permits  outside  air 
intake  to  exceed  the  minimum  levels 
established  by  Standard  90.1-1989.  to 
increase  indoor  air  quality  and  tenant 
comfort. 

Subpart  E,  Building  Energy  Cost 
Compliance  Alternative 

This  provision  is  part  of  the  statutory 
baseline.  It  is  incorporated  in  the 
cxidified  version  of  Standard  90.1-1989 
by  refiarence  only  (see  Section  102, 
Compliance).  The  language  of  this 
subpart  has  been  adopted  in  its  entirety 
from  the  interim  rule,  with  the 
exception  of  paragraphs  11.2.3. 11.2.4 
and  11.3.1  found  in  $435,111.  The 
language  in  paragraph  11.2.3,  which  is 
contained  in  Section  502.3  of  the 
proposed  rule  would  be  modified  to 
make  it  more  clear.  The  language  in 
paragraph  11.2.4  would  be  deleted 
because  it  is  merely  explanatory  in 
nature  and  does  not  include  any 
regulatory  requirements.  The  language 
in  paragraph  11.3.1,  which  is  contained 
in  Section  508.1  of  the  proposed  rule, 
has  been  modified  to  avoid  confusion 
regarding  which  energy  supply  sources 
the  section  applies  to. 

This  subpart  sets  forth  the 
requirements  for  using  one  of  two 
alternative  methods  of  whole  building 
performance  compUance.  This 
alternative  method  is  based  on  a 
comparison  of  expected  local  monthly 
energy  costs  for  the  proposed  building 
design  (referred  to  as  the  "design  energy 
cost")  to  the  expected  energy  costs  of  a 
similar  building  designed  to  just  meet 
the  specific  requirements  of  subpart  D 
(referred  to  as  the  "energy  cost  budget"). 
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CompUance  is  achieved  when  the 
estimated  design  energy  cost  is  less  than 
or  equal  to  the  energy  cost  budget. 
Subpart  E  provides  instructions  for 
determining  the  budget  and  for 
calculating  energy  analysis  of  prototype 
or  reference  building  designs  configured 
to  meet  the  prescriptive  or  systems 
requirements  of  the  standards. 

The  prototype  or  reference  building 
design  for  the  energy  cost  budget  (1) 
incorporates  Ihe  minimum  technical 
specifications  in  proposed  subpart  D 
and  (2)  is  based  on  the  least  expensive 
energy  source(s)  (e.g.  electricity,  natural 
gas,  or  oil)  for  space  and  water  heating. 
The  reference  energy  source(s|  is  not  a 
requirement  or  recommendation. 

This  approach  allows  a  designer 
maximum  flexibility  in  the  design 
process,  while  ensuring  that  the 
building  is  designed  to  have  energy  cost 
no  higher  than  costs  under  the  other 
compliance  paths.  This  path  provides 
an  opportunity  for  the  energy 
conservation  benefits  of  iiuiovative 
designs,  materials,  and  equipment  to  be 
usedwhen  they  cannot  be  evaluated 
adequately  under  either  the  prescriptive 
or  system  performance  procedures. 

Subpart  F,  Building  Energy  Compliance 
Alternative 

This  subpart  is  not  found  in  the 
statutory  beseline  or  the  codified 
version  of  Standard  90.1-1989.  The 
Building  Energy  Compliance  Alternative 
has  been  adopted  in  its  entirety  fiom  the 
currant  interim  rule  (See  10  CFR 
435.112),  with  the  exception  of  a 
portion  of  paragraph  12.1.7  fn}m 
§  435.112,  whidi  would  be  deleted  to 
conform  to  10  CFR  part  436.  (See 
Proposed  Section  601.7 ).  The  proposed 
rule  would  also  modify  the  language  of 
paragraphs  12.3.2.1  and  12.7.1  from 
$435,112,  now  contained  in  proposed 
Sections  603.2.1  and  607.1,  respectively. 
In  the  first  instance,  the  modification 
would  clarify  the  language  of  the 
proposed  section:  in  the  latter  instance, 
the  modification  would  conform  the 
proposed  section  to  part  436  and 
simplify  it.  Finally,  a  portion  of 
paragraph  12.7.1.4  &t>m  $435,112 
would  be  deleted  in  order  to  make 
proposed  Section  607.1.4  accurate. 

Tnis  subpart  provides  an  additional 
alternative  path  for  compliance  with  the 
proposed  nile  which  is  based  on  a 
comparison  of  total  energy  use  rather 
than  energy  costs  as  in  subpart  E. 
Compliance  under  this  subpart  is 
demonstrated  by  showing  that  the 
calculated  annual  energy  usage  for  the 
proposed  building  design  is  equal  to  or 
less  than  a  calculated  design  energy  use 
target  based  on  just  meeting  the 
requirements  of  subpart  D. 


A  life-cycle  cost  economic  analysis  is 
required  to  evaluate  both  the  choice  of 
energy  source(s)  and  energy  reduction 
strategies.  Unlike  subpart  E,  this  subpart 
requires  the  use  of  Ihe  energy  !>our<;e(s) 
determined  to  have  the  lowest  life*cycle 
cost.  Fuel  sources  selected  for  the 
proposed  design  and  prototype  or 
reference  buildings  are  determined  by 
considering  the  energy  costs  and  otfier 
costs  and  benefits  that  occur  during  the 
expected  economic  life  of  the 
alternative.  The  procedures  set  forth  in 
subpart  A  of  10  CFR  part  436  are  used 
to  rnake  the  determination. 

When  the  proposed  design  is 
compared  to  the  prototype  or  reference 
building,  the  same  subsystems  and  fuel 
sources  are  used  so  that  the  subsystems 
of  each  correspond.  Life-cycle  cost 
analysis  is  then  used  to  determine 
whether  proposed  features  would  be 
cosl-eQective  to  the  federal  government. 
(Section  IV  of  this  preamble  discusses 
federal  policies  which  promote  the 
purchase  of  cost-effective  energy 
efficiency  investments.) 

Subpart  G,  Refereiu:e  Standards 

The  proposed  rule  would  adopt  the 
reference  section  from  the  codified 
version  of  Standard  90.1-1989  with 
several  additions.  Several  of  these 
changes  are  described  above.  In 
addition,  several  referaiu»s  to  other 
building  industry  standards  are  being 
updated  to  be  consistent  with  the 
current  version  of  those  standards. 
These  changed  references  are:  RS— 4. 
ASHRAE,  Handbook  of  Fundamentals, 
1985  which  was  updated  to  version 
1989  and  RS— 48  which  was  updated  to 
version  1993.  Specifically,  added 
reference  standards  include:  RS-43, 
NEMA  MC  10-1983  IR  1988),  Energy 
Ivilanaaeinent  Guide  for  Selection  and 
Useol  Polyphase  Motora,  National 
Electrical  Manufecturere  Association, 
Washington,  D.C  20037:  RS-44,  NEMA 
MG  11-1977  (R  1982, 1987),  Energy 
f^tanaflement  Guide  for  Selection  and 
UseoF Single-Phase  Motors,  National 
Electrical  Manufactiuers  Association, 
Washington.  D.C  20037;  RS-4S,  ARf 
Standard  330-93,  Ground-Source 
Closed  Loop  Heat  Pumps,  Air- 
Conditioning  and  Refrigeration  Institute, 
Arlington,  Va.  22209;  RS-46.  ARI 
Standard  560-92,  Abworption  Water 
Chilling  and  Water  Heating  Packages, 
Air-CondiUoning  and  Refrigeration 
Institute,  Arlington,  Va.  22209:  RS-47, 
ASHRAE,  Handbook,  1991  Applications 
Volume,  American  Society  of  Heating, 
Refrigerating,  and  Air-CondiUoning 
Engineers,  Atlanta,  GA  30329;  RS-48, 
ASHRAE,  Handbook,  1993 
Fundamentals  Volume,  American 
Society  of  Heating,  Rebigerating.  and 


Air-  Conditioning  Engineers,  Atlanta, 
GA  30329:  and  RS-49,  Codified  Version 
of  ASHRAE,  Standard  90.1-1989, 
Energy  Coda  For  Commercial  And  High- 
Rise  Residential  Buildings,  including 
Addenda  b,  c,  d,  e.  g,  and  i. 

II1.C«(— llti— 

In  developing  today's  proposal.  DOE 
has  consulted  with  outside  parties, 
including  stale  and  local  code  officials, 
private  sector  representatives,  and  other 
federal  agencies,  as  required  by  sections 
305(aKll  of  ECPA.  as  amended. 

IVneaerxy  bnpects 

Section  305(a)(2KA)  of  ECPA,  as 
amended,  requires  that  Ihe  proposed 
rule  meet  or  exceed  Standard  90.1- 
1989.  As  staled  above,  DOE  is 
interpreting  the  statutory  reference  to 
Standard  90.1-1989  to  include  addenda 
in  effect  when  EPACT  was  enacted.  The 
proposed  rule  includes  all  of  Ihe  energy 
efficiency  provisions  in  Ihe  statutory 
baseline  including  Ihe  addenda  in  effect 
as  of  October  24, 1992.  It  also  includes 
the  three  addenda  adopted  since 
October  24, 1992  (Addenda  c.  g  and  i), 
and  lighting  specifications  that  are  not 
included  in  either  Standard  90.1-1989 
or  any  of  its  addenda.  Further,  DOE 
proposes  requirements  based  upon 
proposed  Addendum  f. 

Overall,  the  proposed  rule,  if  adopted, 
for  new  federal  buildings,  would  reduce 
energy  use  by  about  5  percent  more  than 
adoption  of  a  rule  that  meets  the 
statutory  baseline.  The  Department  has 
determined  that  Addenda  g  and  i, 
addressing  metal  stud  walls  and  HVAC 
performance  testing,  respectively,  as 
well  as  proposed  Addendum  f  have  do 
impact  on  energy  use.  The  Department 
estimates  that  Addendum  c  provides  a 
0.24  percent  reduction  in  building 
energy  use.  This  same  reduction  will  be 
realized  nationwide  as  the  electric 
motor  standards  of  section  342  (b)  of  the 
EPCA,  as  amended,  take  effect.  The 
Department  has  also  determined  that  the 
proposed  lighting  standards  will  result 
in  total  building  energy  use  which  is  4.7 
percent  less  than  that  allowed  by  the 
statutory  baseline. 

Even  though  today's  proposed  rule  is 
more  stringent  than  the  statutory 
baseline,  two  components  of  the 
proposed  rule  are  likely  to  resuh  in  an 
increase  in  allowed  energy  use  as 
compared  to  the  interim  rule.  Fust,  the 
interim  rule  does  not  include  the  new 
ventilation  standard  found  in  the 
statutory  baseline.  Addendum  e  of 
Standard  90.1-1989.  Addendum  90.1e 
requires  inclusion  of  capacity  to  provide 
more  fresh  air  to  be  brought  into 
commercial  buildings  in  order  to 
improve  indoor  air  quality  and  occupant 
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comfbfl.  The  Department  estimates  ibat 
the  additional  energy  needed  to  beat, 
cool,  dehumidify  and  move  this 
additional  outdoor  air  will  increase 
energy  use  under  the  proposed  rule  by 
10  to  IS  percent  bom  the  energy 
requirementa  in  tlie  interim  standard. 

Second,  for  27  of  the  106  space  types, 
the  lighting  requirements  in  the 
propped  rule  are  less  stringent  than  the 
1993  lighting  values  in  the  interim  rule. 
The  changes  are  unlikely,  however,  to 
have  much  impact  on  energy  use  since 
the  1993  UPD  values  proved  difficuh  to 
implement  for  these  27  specs  types. 

The  energy  estimates  reported  hare 
are  based  on  the  minimum 
specifications  found  in  Subsection  D  of 
the  proposed  rule.  Addidonal  coat- 
eflsctive  energy  efficiency 
improvements  in  new  federal 
commercial  buildings  are  focilitated  by 
this  rule  through  subparts  E  and  F,  the 
alternative  paths  which  provide  a  means 
of  documenting  the  energy  savings  and 
cost-eflectivenees  of  more  energy 
efficient  building  designs.  Pursuant  to 
section  306  of  ECPA,  as  amended, 
federal  agencies  roust  adopt  building 
standards  which  meet  or  exceed  the 
standards  of  the  proposed  rule. 
Utilization  of  the  voluntary  code  format 
for  this  rule  would  facilitate  IX)E's 
consideration  and  incorporation  of  new 
code  specifications.  The  Department  is 
actively  involved  in  the  development 
and  analysis  of  a  next^generation 
voluntary  code  for  commercial 
buildings. 

Several  existing  programs  and 
policies  are  also  designed  to  reduce 
energy  use  in  new  federal  buildings 
beyond  minimum  specifications.  The 
proposed  nUe  is  specifically  designed  to 
work  in  conjimction  with  existing 
efforts.  The  life  cycle  cost  analysis 
provisions  found  in  10  CFR  part  436 
allow  agencies  to  determine  when 
additional  or  alternative  efficiency 
measures  would  provide  net  benefits  in 
the  form  of  energy  cost  savings  to  ensure 
that  measures  selected  under  the 
alternative  paths  are  cost-effective  to  the 
Federal  government.  Section  306<a)  of 
Executive  Order  No.  12902  (59  FR 
11463,  March  8, 1994),  "Executive 
Order  on  Energy  Efficiency  and  Water 
Conservation  at  Federal  Facilities," 
specifically  requires  for  new  Federal 
fecilities  that,  "Each  agency  involved  in 
the  construction  of  a  new  Cacility  *  *  * 
shall;  (1)  Design  and  construct  such 
facility  to  minimize  the  life  cycle  cost  of 
the  facility  by  utilizing  energy 
efficiency,  water  conservation,  or  solar 
or  other  renewable  energy 
technologies."  It  also  requires  agencies 
to  "ensure  that  the  design  and 
construction  of  facilities  meet  or  exceed 


the  energy  performance  standards 
applicable  to  Federal  residential  or 
commercial  buildings  as  set  forth  in  10 
CFR  part  435,  local  building  standards, 
or  a  Btu-per.gross  square-foot  ceiling 
.  .  .  wfiichever  will  result  in  a  lower 
life  cycle  cost  over  the  life  of  the 
bcility."  Section  306(a)(2).  Finally,  this 
Executive  Order  directs  agencies  to 
purchase  equipment  for  buildings  that 
are  in  the  upper  25  percent  of  energy 
efficiency  for  all  similar  products  or  at 
least  10  percent  more  efficient  than  the 
minimum  level  that  meets  Federal 
standards  if  they  an  cost-effective  and 
to  the  extent  practicable.  Section 
S07(a)(2).  Pragrams  within  the 
Department's  Office  of  Codes  and 
Standards  and  the  Federal  Energy 
Management  Program  provide  agencies 
with  assistance  in  utilizing  life-^cle 
cost  analysis  and  in  identifying  and 
procuring  energy  efficient  shell  and 
equipment  options  for  Federal 
buildings. 

V.  Tedmological  Feasibility  and 
Ecoaomic  fustillcalioa 

The  standards  proposed  today  ore 
technologically  feasible  and  cost 
etfective  to  the  federal  goverrunent  as 
requited  by  section  SOSfaHD  of  ECPA, 
as  amended.  Thoae  provisions  included 
in  the  statutory  baseline  have  been  part 
of  recommended  professional  practice 
since  at  leest  October  1992.  Addenda 
adopted  or  propoaed  by  ASHRAE  and 
lES  since  EPACT  was  enacted  (Addenda 
90.  Ic,  f,  g,  and  1  addressing  motors, 
fenestration,  metal  framing  in  the 
building  envelope,  and  beating  and 
cooling  equipment  test  procedures, 
respectively)  will  be  addressed 
specifically  to  explain  theb 
technological  feasibility  and  cost 
efiectivsness. 

Addendum  90.1c  regarding  motors 
was  developed  in  cooperation  with  the 
National  Electrical  Manufacturers 
Association  and  is  based  on  its 
standards.  Motors  covoied  by  this 
criteria  are  currendy  being  actively 
marketed  by  manufacturers  and 
regularly  incorporated  as  cost  effective 
retrofit  measures  in  utility  demand  side 
management  programs.  See,  Technical 
Support  Document,  page  3.  Section 
342(b)  of  EPCA,  as  amended,  governs 
the  efficiency  of  motors  manufactured 
afier  October  1997.  Discussions  with 
manufacturers  lead  DOE  to  believe  that 
these  products  will  be  cost  effective  for 
all  new  federal  buildings  at  the  time  this 
rule  would  become  effective. 

Proposed  Addendum  90. If  modifies 
the  method  of  calculating  the  thermal 
transmittance  of  fenestration  assemblies 
based  on  the  National  Fenestration 
Rating  Council's  procedures  for 


determining  fenestration  thermal 
performance.  Over  12,000  products  have 
been  certified  using  this  procedure. 
Hence,  the  Department  believes  that 
these  procedures  are  technologically 
feasible.  Furthermore.  DOE  believes  that 
the  U-values  specified  in  the  proposed 
rule  based  on  Addendum  f  would  not 
change  the  types  of  windows  from  those 
required  by  Standard  90.1-1989.  A 
review  of  the  National  Fenestration 
Products  Rating  Coimcil  Certified 
Product  Direclory  leads  DOE  to 
conclude  that  the  proposed  changes  will 
not  require  a  change  in  fenestration 
from  the  statutory  baseline.  See, 
Technical  Support  Document,  pages  to- 
ll. 

Addendum  90.  Ig,  expands  proposed 
Table  402.1,2.1b,  Parallel  Path 
Correction  Factors,  Metal  Framed  Walls 
with  Studs  16  Gauge  or  Lighter,  to 
include  a  larger  variety  of  available 
types  of  metal  studs,  spacing  of  framing 
members  and  cavity  insulation  values 
which  are  being  used  for  exterior  walls. 
This  was  done  in  light  of  recent 
increased  interest* in  metal  shed 
constructicm.  The  proposed  rule  only 
permits  the  use  of  metal  studs  if  the 
exterior  wall  is  properly  insulated;  it 
does  not  require  the  use  of  this 
technology.  The  Department  believes 
this  technology  will  be  used  only  in 
cases  where  tKe  builder  finds  it  is  cost 
effective  to  do  so.  See.  Technical 
Support  Document,  pages  8-9. 

Addendum  90.1i  updates  the  test 
procedures  for  heating  and  cooling 
equipment.  Their  adoption  by 
equipment  manufactiuen  demonstrates 
their  technological  feasibility. 
Ftulhermore,  since  these  are  established 
testing  procedures  used  by  industry, 
DOE  believes  their  inclusion  in  the 
proposed  rule  will  have  no  impact  on 
cost.  In  addition.  Addendum  90.11 
specifies  minimum  air  changes  per  hoiir 
under  various  circumstances.  DOE 
believes  this  will  not  increase  energy 
use  beyond  the  statutory  baseline  since 
Addendum  e,  adopted  prior  to  October 
24, 1992  already  allowed  this  practice. 
See,  Technical  Support  Document, 
pages  12-14. 

The  proposed  rule  adopts  those  1993 
lighting  specifications  that  proved  to  be 
both  technologically  feasible  and  cost- 
effective.  (See  Appendix  of  the  TSD). 
For  each  of  the  79  space/area  types  for 
which  the  Department  is  proposing  to 
use  the  1993  UPD  values  from  the 
interim  rule,  these  values  proved  to  be 
both  technologically  feasible  and  cost- 
effective  to  the  federal  government  For 
each  of  the  27  space/area  types  for 
wtiich  tile  Department  is  pro|>osing  to 
use  the  1989  values  from  the  interim 
rule  (identical  to  the  statutory  baseline). 
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the  Department's  analysis  indicated 
potential  technical  difficulties  in  using 
the  1993  UPD  values  while  retaining 
adequate  lighting  levels  for  the  refevant 
tasks.  In  determining  the  cost- 
effectiveness  of  (he  lighting  provisions, 
the  original  analysis  was  adjusted  to 
refiect  the  estimated  lower  cost  of 
electricity  to  the  federal  goverrunent. 
See,  Technical  Support  Document, 
pages  3-7. 

VL  Measures  Coocaming  HadoB  and 
Other  Indoor  Air  PDliutaols 

Section  30S(a)(2)(C)  of  ECPA,  as 
amended,  requires  the  Department  to 
consider,  where  appropriate,  measures 
with  regard  to  radon  and  other  indoor 
air  pollutants.  The  Department  has 
consulted  with  the  Environmental 
Protection  Agency  and  determined  that 
there  are  no  radon  standards  applicable 
to  the  types  of  buildings  covered  by  the 
proposed  rule. 

Ventilation  is  the  only  proposed 
change  that  has  an  effect  on  indoor  air 
quality  and  thus,  on  habitability.  The 
proposed  rule,  through  its  inclusion  of 
Addendum  90. le,  would  adopt  the 
minimum  ventilation  rates  specified  by 
ASHRAE  Standard  62-1989,  entitled 
"Ventilation  lor  Acceptable  Indoor  Air 
Quality,"  effectively  increasing 
ventilation  in  new  federal  buildings. 
Improving  building  ventilation 
conditions  by  adjustments  to 
mechanical  systems  is  widely  used  as  a 
generic  mitigation  practice  for  indoor  air 
quality  problems.  It  is  widely  assumed 
that  such  adjustments  increase 
ventilation  rates  and  as  a  consequence 
decrease 'contaminant  concentrations, 
reduce  dissatisfaction  with  air  quality 
and  reduce  symptom  prevalence.  A 
range  of  experimental  and 
epidemiological  studies  have  been 
carried  out  to  evaluate  these 
relationships.  However,  these  study 
results  are  in  dispute. 

Vn.  Findings  and  Certification 

A.  Federalism  Review 

Executive  Order  12612,  52  FR  41685 
(October  30, 1987),  requires  that 
regulations,  riles,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  Federal 
goverrunent  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  substantial 
effects,  then  the  Executive  Order 
requires  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  policy  action. 


This  proposed  rule  would  establish 
standards  for  new  federal  coirunercial 
and  multi-family  high  rise  residential 
buildings.  It  does  not  impose  any 
requirements  on  State  governments. 
Therefore,  the  Department  finds  that 
today's  proposed  rule,  if  finalized,  will 
not  have  a  substantial  direct  effect  on 
State  govenunents  and,  therefore,  a 
federalism  assessment  has  not  been 
prepared. 

B.  Review  Under  Executive  Order  on 
Promulgating  Regulations  12988 

Section  3  of  Executive  Order  12988, 
61  FR  4729  (February  7, 1996),  instructs 
each  agency  to  adhere  to  certain 
requirements  in  promulgating  new 
regulations.  These  requirements,  set 
forth  in  section  3  (a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
describes  any  administrative  proceeding 
to  be  available  prior  to  judicial  review 
and  any  provisions  for  the  exiiaustioh  of 
administrative  remedies.  The 
Department  certifies  that  the  proposed 
rule  meets  the  requirements  of  section 
3(a)  and  (b)  of  Executive  Order  12988. 

C.  Regulatory  Plarming  and  Review 

Tliis  regulatory  action  has  been 
determined  to  be  a  significant  regulatory 
action  under  Executive  Order  No. 
12866,  58  FR  51735  (October  4,  1993), 
but  not  economically  significant. 
Accordingly,  today's  action  was  subject 
to  review  under  the  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  and  OIRA  has  completed 
its  review. 

D.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601-612,  requires  that  an 
agency  prepare  an  initial  regulatory 
flexibility  aiulysis  and  that  it  be 
published  st  the  time  of  publication  of 
general  notice  of  proposed  rulemaidng 
for  the  rule.  This  requirement  does  not 
apply  if  the  agency  "certifies  that  the 
rule  will  not,  if  promidgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities."  (5 
U.S.C  60S). 

The  proposed  rule  only  imposes 
requirements  on  the  Federal  government 
for  the  construction  of  new  Federal 
commercial  and  multi-family  high  rise 
residential  buildings.  Therefore,  the 
E)epartment  certifies  that  this  rule,  if 
promulgated,  would  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.  Review  Under  the  National 
Environmental  Policy  Act 

In  issuing  the  interim  rule,  the 
Department  prepared  an  Environn>antal 
Asasssment  (EA)  of  the  interim 
standards  for  Federal  commercial  and 
multi-family  high  rise  residential 
buildings.  The  EA  concluded  that  the 
effect  of  the  proposed  standards  on  a 
building's  habitability  as  well  as  on  the 
outdoor  enviroiunent,  the  economy  and 
Federal  institutions,  would  be  very 
small.  Thus,  environmental  effects  from 
standards  proposed  for  a  minimum  level 
of  energy  efficiency  for  new  Federal  and 
commercial  multi-family  high  rise 
residential  buildings  were  determined 
not  to  l>e  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  under  the  meaning 
of  the  National  Environmental  Policy 
Act  A  Finding  of  No  Significant  Impact 
(FONSI)  was  issued  by  DOE  on 
November  3, 1986.  The  FONSI  was  then 
published  along  with  the  proposed  rule 
in  52  FTl  17052, 17064  (May  6, 1987) 
and  referenced  in  the  interim  rule  in  54 
FR  4551  Oanuary  30, 1989). 

The  1989  interim  rule  that  estabUshed 
building  energy  efficiency  standards 
was  mandatory  for  federal  buildings  and 
voluntary  for  all  others.  This  proposed 
mie  addresses  solely  federal 
construction,  which  represents  only  2 
percent  of  total  new  construction 
nationwide,  and  does  not  include 
voluntary  standards  for  non-federal 
construction. 

The  proposed  rule  would  change 
energy  consumption  as  compared  to  the 
interim  role  in  the  areas  of  lighting, 
motors,  and  HVAC.  In  conducting  the 
envirorunental  analysis  for  this 
proposed  rule,  the  Department  found 
that  the  proposed  changes  wQuld 
produce  a  4.7  percent  reduction  in 
building  energy  consumption  compared 
to  the  1989  lighting  criteria  in  the 
interim  role.  The  proposed  rule  would 
also  produce  a  0.24  percent  reduction  in 
building  energy  consumption  due  to  the 
proposed  efficiency  requirements  of 
motors  as  compared  to  the  interim  rule. 
The  proposed  rule,  however,  could 
increase  energy  use  by  10-15  percent, 
feecause  of  the  additional  HVAC 
requirements  of  Addendum  90.1e,  as 
compared  to  the  interim  rule.  The  net 
result  would  be  an  approximate  5-10 
percent  increase  in  total  building  energy 
use  as  compared  to  the  interim  rule  with 
the  1989  lighting  levels.  Since  federal 
constroction  represents  only  2  percent 
of  the  total  new  commercial  and  multi- 
family  high-rise  construction  nationally. 
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the  increme  in  energy  consumption 
nationally  would  be  negligible. 

The  DepaitmenI  believes  that  a 
minimum  environmental  impact  would 
result  from  this  proposed  rule.  Further, 
such  effects  would  fall  within  the  range 
of  impacts  that  are  analyxed  in  the 
interim  rule's  EA.  These  effects  are 
determined  not  to  be  significant  in  the 
FONSI  published  in  1987.  Accordingly, 
DOE  determines  that  after  all  the 
envirdnmantBl  effects  of  the  proposed 
nile  are  considered,  this  proposed  rule 
is  bounded  by  the  analysis  in  the  EA. 
Therefore,  the  preparation  of  a  new  EA 
or  an  environmental  impact  statement  is 
not  required. 

F.  Environmental  Protection  Agency 
Review 

As  required  by  the  Federal  Energy 
Administration  Act  of  1974,  IS  U.S.C. 
766  (a)(1),  a  copy  of  this  proposed  rule 
was  submitted  to  the  Administrator  of 
the  Environmental  Protection  Agency 
for  comments  on  the  imped  of  the 
proposed  rule  On  the  quality  of  the 
environment. 

G.  Papenmrk  Reduction  Act  Review 

This  proposed  rule  vras  examined 
with  respect  to  the  I^perwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
which  directs  agencies  to  minimize 
Federal  information  collection  and 
reporting  burdens  imposed  on 
individuals,  small  businesses,  and  State 
and  local  governments. 

This  proposed  rule  would  establish 
requirements  for  the  design  of  new 
P'ederal  commercial  and  multi-family 
high  rise  buildings.  It  does  not  impose 
requirements  for  the  collection  or 
reporting  of  information  to  the  Federal 
Coverrunent.  Accordingly,  clearance 
under  the  Paperwork  Reduction  Act  of 
1980  is  not  required  by  the  Office  of 
Information  and  Regulatory  AfUrs  of 
the  Office  of  Management  and  Budget 

H.  Unfunded  Mandates  Reform  Act 
Review 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  Slate,  local,  and  tribal 
governments^  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  The  requirements  do  not  apply 
if  the  rule  incorporates  regulatory 
requirements  that  are  specifically  set 
forth  in  law.  See  2  U.S.C.  1531, 1532. 


Furthermore,  section  204(a)  of  the 
Act,  2  U.S.C  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
,  elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"signiRcant  intergovernmental 
mandate"  uruler  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that:  (1)  Would  impose  an  enforceable 
duty  upon  State,  local,  or  tribal 
govenunents  (except  as  a  condiUon  of 
Federal  assistance);  and  (2)  may  result 
in  the  expenditure  by  State,  local,  and 
tribal  govommenls,  hi  the  aggregate,  of 
$100  inillion  (adfusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  which  supplements  section 
204(a),  provides  that  before  establishing 
any  regulatory  requirements  that  might 
significantly  or  uniquely  affisct  small 
governments,  the  agency  shall  have 
developed  a  plan  that,  among  other 
things,  provides  for  notice  to  potentially 
afiisctea  small  governments,  if  any,  and 
for  a  meaningful  and  timely  opportunity 
to  provide  input  in  the  development  of 
re^atory  proposals.  2  U.S.C  1533. 

The  rule  proposed  today  woidd 
establish  building  energy  efficieiuiy 
standards  for  new  Federal  commercial 
and  multi-family  high  rise  residential 
buildings  pursuant  to  section  30S(a)  of 
the  Energy  Conservation  and  Production 
Act,  as  amended.  42  U.S.C.  6834(a).  It 
does  not  include  any  Federal 
requirements  that  would  result  in  the 
expenditure  of  money  by  State,  local, 
and  tribal  governments.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  of  1905  do  not  apply  to  this 
rulemaking. 

/.  Review  under  Section  32  of  the 
Federal  Energy  Administration 
Authorization  Act 

Pursuant  to  section  301  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  the  E)epartment  of 
Energy  is  required  to  comply  with 
section  32  of  the  Federal  Energy 
Administration  Act  of  1974,  as  amended 
by  section  0  of  the  Federal  Energy 
Administration  Authorization  Act  of 
1977.  The  findings  required  of  the 
Department  of  Energy  by  section  32 
serve  to  notify  the  public  regarding  the 
use  of  commercial  standards  in  a 
proposal  and  through  the  rulemaking 
process.  It  allows  interested  persons  to 
make  known  their  views  regarding  the 
appropriateness  of  the  use  of  any 
particular  commercial  standard  in  a 
notice  of  proposed  rulemaking.  Section 
32  also  requires  that  the  Department  of 
Energy  consult  with  the  Attorney 
General  and  the  Chairman  of  the  Federal 


Trade  Omunission  coacerning  the 
impacts  of  such  standards  on 
competition. 

Today's  proposed  rule  adopts,  in 
significant  part,  the  codified  version  of 
Standard  90.1-1989,  including  six 
addenda  adopted  by  ASHRAE/IES.  They 
are:  Addenda  b,  c,  d,  e,  g,  and  i.  In 
addition,  the  proposed  rule  contains 
other  industry  reference  standards  and 
sources.  They  are:  ASHRAE,  Handbook, 
1989, 1993,  Fundamentals  Volumes, 
American  Society  of  Heating, 
Refrigerating,  and  AirOmditioning 
Engineers,  Atlanta,  GA.  30329:  National 
Fenestiatian  Rating  Council  (NFRC) 
1(X)-91,  Procedure  for  Determining 
Fenestration  Product  Thermal 
Properties.  Silver  Spring,  MD,  20910: 
NEMA  MG 10-1983  (R 1988),  Energy 
Management  Guide  for  Selection  and 
Use  of  Polyphase  Motors,  National 
Electrical  Manufacturers  Association, 
Washington,  DC  20037;  NEMA  MG  11- 
1977  (R  1982, 1987),  Energy 
Management  Guide  for  Selection  and 
Use  of  Single-Phase  Motors,  National 
Electrical  Manubcturers  Association, 
WashingtonJX:,  20037;  ARI  Standard 
330-93,  Ground-Source  Closed  Loop 
Heat  Pumps,  Air-Conditioning  and 
itefrigeratioo  Institute,  Arlingtan,Va. 
22209;  ARI  Standard  560-92, 
Absorption  Water  Chilling  and  Water 
Heating  Packages,  Air-Conditioning  and 
Refrigeration  Institute,  Arlington,  Va. 
22209:  and  ASHRAE  Handbook,  1991 
Applications  Volume,  American  Society 
of  Healing,  Refrigerating,  and  Air- 
Conditioning  Engineers,  Atlanta,  GA 
30329. 

The  Department  of  Energy  has 
evaluated  the  promulgation  of  the  above 
standards  with  regard  to  compliance 
vrith  section  32(b).  The  Department  is 
unable  to  conclude  whether  these 
standards  fiiUy  comply  with  the 
requirements  of  section  32(b),  i.e.,  that 
they  were  developed  in  a  manner  which 
fully  provided  for  public  participation, 
comment,  and  review.  Therefore,  [X3E 
now  invites  public  comment  on  the 
appropriateness  of  incorporating  these 
industry  standards  in  its  final  rule.  As 
required  by  section  32(c).  DOE  will 
consult  with  the  Attorney  General  and 
the  Chairman  of  the  Federal  Trade 
Cormnission  concerning  the  impact  of 
these  standards  on  competition,  prior  to 
issuing  a  notice  of  Final  Rulemaking. 

Vm.  Public  Comment  Procadiues 

A.  Participation  in  Rulemaking 

The  Department  encourages  the 
maximum  level  of  public  participation 
in  this  rulemaking.  Individuals,  Federal 
agencies,  architects,  engineers,  utilities. 
States  and  local  govemmenia,  building 


code  organizations,  builders,  builder 
associations,  building  owners,  building 
owner  association,  consumers,  and 
others  are  urged  to  submit  written  data, 
views,  or  comments  on  the  proposal. 
Whenever  applicable,  full  supporting 
rationale,  data  and  detailed  analyses 
should  also  be  submitted.  The 
Department  also  encourages  interested 
persons  to  participate  in  the  public 
hearing  to  be  held  in  Washington,  DC, 
at  the  time  and  place  indicated  in  this 
Notice. 

The  Department  has  established  a 
comment  period  of  90  days  following 
publication  of  this  notice  during  which 
interested  persons  may  comment  on  this 
proposal.  All  comments  will  be 
available  for  review  in  the  Department's 
Freedom  of  Information  Reading  Room. 

B.  Written  Comment  Procedures 

Written  comments  (ten  copies)  should 
be  submitted  to  the  address  indicated  in 
the  ADDRESSES  section  of  this  notice 
and  must  be  received  by  the  time  and 
date  indicated  in  the  DATES  section  of 
this  notice.  Comments  should  be 
identified  on  both  the  outside  of  the 
envelope  and  on  the  documents 
themselves  with  the  designation, 
"Energy  Code  for  New  Federal 
Commercial  and  Multi-Family  High  Rise 
Residential  Buildings  (Docket  No.  EE- 
RM-79-112-C)."  In  the  event  any 
person  wishing  to  provide  written 
comments  carmot  provide  ten  copies, 
alternative  arrangements  can  be  made  in 
advance  with  DOE  by  calling. 

All  comments  received  on  or  before 
the  date  specified  at  the  beginning  of 
this  notice  and  other  relevant 
information  will  be  considered  by  DOE 
before  final  action  is  taken  on  the 
proposed  rule.  All  written  comments 
will  be  available  for  examination  in  the 
Ride  Docket  File  in  the  Department's 
Freedom  of  Information  Office  Reading 
Room  at  the  address  provided  at  the 
beginning  of  this  notice  both  before  and 
after  the  closing  date  for  corrunents.  In 
addition,  a  transcript  of  the  proceedings 
of  the  public  hearings  will  be  filed  in 
the  docket. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  or  data  that  is  believed  to  be 
confidential,  and  which  may  be  exempt 
by  law  from  public  disclosure,  should 
submit  one  complete  copy,  and  two 
copies  from  which  the  information 
claimed  to  be  confidential  has  been 
deleted.  The  Department  will  make  its 
own  determination  of  any  such  claim 
and  treat  it  according  to  its 
determination. 


C.  Public  Hearing  Procedures 

1.  Procediue  for  Submitting  Requests  to 
Speak 

In  order  to  have  the  benefit  of  a  broad 
range  of  public  viewpoints  in  this 
rulemaking,  the  Department  will  hold  a 
public  hearing  at  the  time  and  place 
indicated  in  the  MIES  and  AOOKME* 
sections  of  this  notice.  Any  person  who 
has  an  interest  in  the  proposed  rule  or 
who  is  a  representative  of  a  group  or 
class  of  persons  that  has  an  interest  in 
the  proposed  rule  may  request  on 
opportunity  to  make  an  oral 
presentation.  Requests  to  speak  should 
be  sent  to  the  address  or  phone  number 
indicated  in  the  ADDRESSES  section  of 
this  notice  and  received  by  the  time 
specified  in  the  DATES  section  of  this 
notice. 

The  persons  making  the  request 
should  briefly  describe  his  or  her 
interest  in  the  proceedings  and,  if 
appropriate,  state  why  that  person  is  a 
proper  representative  of  the  group  or 
class  of  persons  that  has  such  an 
interest.  The  person  also  should  provide 
a  telephone  number  where  they  may  be 
contacted  during  the  day.  Each  person 
selected  to  speak  at  a  public  hearing 
will  be  notified  by  the  DOE  as  to  the 
approximate  time  thai  they  will  be 
speaking.  They  should  bring  ten  copies 
of  their  statement  to  the  hearing.  In  the 
event  any  [lerson  wishing  to  testify 
caimot  meet  this  requirement, 
alternative  arrangements  can  be  made  in 
advance  with  DOE. 

2.  Conduct  of  Hearing 

The  DOE  reserves  the  right  to  select 
persons  to  be  heard  at  the  hearings,  to 
schedule  their  presentations,  and  to 
estabUsh  procediues  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  is  limited  to  ten 
minutes,  or  based  on  the  number  of 
persons  requesting  lo  speak. 

A  Department  official  will  preside  at 
the  hearing.  The  hearing  will  not  be  a 
judicial  or  evidentiary-type  hearing,  but 
will  be  conducted  in  accordance  with  5 
U.S.C.  553  and  section  501  of  the 
Department  of  Energy  Organization  Act, 
42  U.S.C.  7191.  At  the  conclusion  of  all 
initial  oral  statements,  each  person  will 
be  given  the  opportunity  to  make  a 
rebuttal  statement.  The  rebuttal 
statements  will  be  given  in  the  order  in 
which  the  initial  statements  were  made. 

Questions  may  be  asked  only  by  those 
conducting  the  hearing.  Any  interested 
person  may  submit  to  the  presiding 
official  written  questions  to  be  asked  of 
any  person  making  a  statement  at  the 
hearing.  The  presiding  official  will 
determine  whether  the  question  is 


relevant  or  whether  time  limitatioos 
permit  it  to  be  presented  for  a  response. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  Presiding 
Officer  at  the  hearing 

If  DOE  must  cai>cel  the  public 
hearing,  DOE  vrill  make  every  effort  to 
publish  an  advance  notice  of  such 
cancellation  in  the  Federal  Kagistar. 
Actual  notice  of  cancellation  will  also 
be  given  to  all  persons  scheduled  to 
speak.  The  hearing  date  may  be 
cancelled  in  the  event  no  member  of  the 
public  requests  the  opportunity  to  make 
an  oral  presentation. 

List  (rf  sabjecU  in  10  CFK  Parts  4M  aod 
43S 

Buildings,  Energy  conservation, 
Engineers,  Federalbuildings and 
facilities. 

Issued  io  Washington.  DC,  oo  |uly,  19S6. 
CkrWiBe  A.  Enrin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  n  of  Title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

PART  43S-CNEROY  CONSERVATION 
VOLUNTARY  PERFORMANCE 
STANDARDS  FOR  NEW  BUILDWOS; 
MANDATORY  FOR  FEDERAL 
BUILOMOS 

1.  The  authority  citation  for  part  435 
is  revised  to  read  as  follows: 

Aelbaritjr:  42  USC  6831-6«32;  6S34-6S36: 
42  USC  82S3-54:  42  USC  7101  et  KM). 

H4>5.«7  through  43S.tt2    (SMbpsilA) 
[Hemoned  iwt  feseoxd] 

2.  Subpart  A  (S§  435.97  duough 
435.112)  to  part  435  is  removed  and 
reserved. 

3.  A  new  part  434  is  added  to  Chapter 
n  of  Title  10  to  read  as  set  forth  below: 

PART  4M— ENERGY  CODE  FOR  NEW 
FEDERAL  COMMERCUL  AND  MULTI- 
FAMn.Y  WOH  RISE  RESIDENTIAL 
BUILDINQS 

Sac 

434.99  BqilanatioB  of  numbering  system 
for  codes. 

Subpart  A— AdnrinMraOofi  md 
EnforowTMnt— Qanaral 

434.100  Purpose. 

434.101  Scope. 

434.102  Compliance. 

434.103  Raierenoed  standards  (RS). 
434,105  Materials  and  equipment 

Subpart  B—Oennlttons 

434,201    DefiniUoni. 
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434.401  Hactiicil  pomr  md  Ugbtii^ 

fyStSBDX. 

434.402  Building  mnlope  aaMmblin  md 
BUtarUls. 

434.403  Building  nHcfauftalsyatmu  and 
equipmenL 

434.404  Building  Mcvica  lyitmnt  and 
oquipmonL 

Subpsft  E-MMta9  CMfgy  Com 


434.501  GansnJ. 

434.502  DMaiminition  of  tb«  annual  anaigy 
coatlMdgM. 

434.503  Prototype  building  procsdun. 

434.504  Uas  of  thspnuotypa  building  to 
datannine  the  fflMnjr  COM  budget. 

434.505  ltofannoebuildii«  method. 

434.506  Ueeofthereferanoe  building  to 
detennine  the  energy  coet  budget 

434.507  Calculatloo  pncadun  and 
timulatioa  tool. 

434.508  Determination  of  the  deaign  eneigy 
consumption  and  design  enoivy  cost 

434.509  Complianca. 

434.510  Standard  calculation  procedure. 

434.511  Orientatioa  and  ihapa. 

434.512  InlaRial  kiwb. 

434.513  Occupancy. 

434.514  UghtLig. 

434.515  Raceplaclea. 

434.51S    Building  extariorenvBlope. 

434.517  HVACeyetema  and  equipment 

434.518  Senice  water  heating. 

434.519  Cootrob. 

434.520  SpeculatiTe  buildinga. 

434.521  na  simulation  tool. 

Subpvt  F-«ulUki|  Emiw  ConvHnM 


434.601  GeneraL 

434.602  Determination  of  the  eruiua]  energy 
budget 

434.603  Determination  of  the  design  energy 
use. 

434.604  Compliance. 

434.605  Standard  cakulaUon  procedure. 

434.606  Simulation  tool. 

434.607  Ufa  cycle  cost  analysis  dttaria. 
*"*Tr  1 1    nififsiii  I  TWBiiiMili 
434.701    General. 

AKkastty:  42  VS.C.  6831-6832. 6834- 
6636:  42  U.S.C  8253-54;  42  U.S.C  7101,  et 
•"I- 

f«4J«   E^ptaMon  Of  numtaftag  ayMMi 


(a)  Far  purposes  of  this  part,  a 
derivative  of  two  difiarent  numbering 
systems  will  be  used 

(1)  For  the  purpose  of  designating  a 
section,  the  system  employed  in  the 
Code  of  Federal  Regulations  (CFR)  will 
be  employed.  The  number  "434"  which 
signifies  Part  434  in  Chapter  D  of  Title 
10.  Code  of  Federal  Regulations,  is  used 
as  a  prefix  for  all  section  headings.  The 
suffix  is  a  two  or  three  digit  section 


number.  For  example  the  lighting 
section  of  the  standards  Isdesignatsd 
$434,401. 

(2)  Within  each  section,  a  niuibering 
system  oommon  to  many  national 
voluntary  consensus  standards  is  used. 
A  decimal  system  is  used  to  denote 
paragraphs  and  subparagraphs  within  a 
section.  For  example,  in  $  434.401, 
"401.2.1"  refais  to  subsection  401, 
paraamh  2,  subparapaph  1. 

(bJTSe hybrid nuSiering  system  is 
used  for  two  purpoaes: 

(1)  The  use  of  Qie  Code  of  Federal 
Regulation's  numbering  system  allows 
the  resaarcfaar  using  the  CFR  easy  access 
to  the  standards. 

(2]  The  uae  of  the  second  system 
allows  the  builder,  designer,  architect  or 
engineer  easy  access  because  they  are 
hmilior  to  this  system  numbering.  This 
system  was  choesn  because  of  its 
commonality  among  the  buildli^ 
incfaiatiy. 

SubpMtA    Mrnlnlrtlluiitd 
Entniciiniil    Q6im«l 


I4M.1M 

The  provisions  of  this  part  provide 
minimimi  standards  for  enei^ 
efficiency  for  the  design  of  new  Federal 
commercial  and  multi-family  high  riae 
residential  buildings.  The  performance 
standards  are  desimied  to  achieve  the 
maximum  practicwie  improvements  in 
eneiOT  efficiency  and  inoreaaes  in  tha 
use  of  non-depletable  sources  of  energy. 


I4M.101 

101.1    This  part  provides  design 
requirements  for  the  building  envelope, 
electrical  distribution  systems  and 
equipment  for  electric  power,  lighting, 
heating,  ventilating,  air  conditioning, 
service  water  beating  and  energy 
management.  It  applies  to  new  Federal 
multi-family  high  rise  residential 
buildings  and  new  Federal  commenaal 
buildings.  The  following  are  not 
covered: 

101.1.1  Buildings,  or  portions 
thereof  separated  bom  the  remainder  of 
the  building,  that  have  a  peak  energy 
usage  for  sjMce  conditioning,  service 
water  heating,  and  lighHug  of  less  than 
3.S  Btu/(h«ft')  of  groas  floor  area. 

101.1.2  Buildmgs  of  less  than  100 
square  taet  of  gross  floor  srea. 

101.1.3  Heating,  cooling,  ventilatiiig. 
or  service  hot  water  requirements  for 
those  spaces  where  prt)ces«es  occur  for 
purposes  other  than  occupant  comfort 
and  sanitation,  and  which  impoae 
thermal  loads  in  excess  of  S%  of  the 
loads  that  would  otherwise  be  required 
for  occupant  comfort  and  sanitation 
without  the  process: 

101.1.4  Envelope  requirements  for 
those  spaces  where  heating  or  cooling 


raquiraments  are  excepted  in  subsection 
101.1.3  of  this  aactiaa. 

101.1.S    luting  for  tasks  not  Usted 
or  encompassed  by  araaa  or  activitiea 
listed  in  Table  514.1.1. 

lOl.l.e    Buildings  that  are  composed 
entirely  of  spaces  Ustad  in  subsections 
101.1.1  and  101.1.3. 

101.2    A  Federal  agency  may  use  this 
section  to  include  any  additions, 
lenovations,  repairs,  replacements,  and/ 
-or  remodeling  in  the  scope  of  the  code 
and  retiBrence  existing  procedures  in 
their  building  or  adniinistrative  code  to 
cover  this  applicatioD. 
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1494.102 

102.1  A  covered  building  must  be 
designed  and  constructed  consistent 
with  the  provisions  of  this  part. 

102.2  Buildings  designed  and 
omstructed  to  meet  the  alternative 
requirements  of  subparts  E  or  F  shall  be 
deemed  to  satisfy  the  requirements  of 
this  part.  Such  designs  shall  be  certified 
by  a  regiatered  architect  or  engineer 
stating  that  the  estimated  energy  cost  at 
energy  use  for  tha  building  as  designed 
is  no  greater  than  the  energy  cost  or 
«iergy  use  of  a  prototype  building  or 
reference  building  as  determined 
pursuant  to  subparts  E  or  F  of  this  part 


|4M.im   Walawnoa<alamBil»)ns>. 

103.1    The  standards,  technical 
handbooks,  papers  and  regulations 
listed  in  J  434.701,  shall  be  considered 
part  of  this  part  to  the  prescribed  extent 
of  such  reference.  Where  difierences 
occur  between  the  provisions  of  this 
part  and  referenced  stimdards,  the 
provisions  of  this  part  shall  apply. 
Whenever  a  refarence  is  made  in  this 
part  to  an  RS  standard  it  refers  to  the 
standards  listed  in  $  434.701. 


I4M.106 

lOS.l     Building  materials  and 
equipment  shall  be  identified  in  designs 
in  a  maimer  that  will  aUow  for  a 
determination  of  their  compliance  with 
the  applicable  provisions  of  this  part. 

Sulifiart  B-OallnWons 
I434J01    DaOnWoiM. 

For  the  purpoees  of  this  part,  the 
following  terms,  phrases,  and  words 
shall  be  defined  as  provided: 

Accessible  (as  applied  to  equipment): 
Admitting  close  approach:  not  guarded 
by  locked  doors,  elevations,  or  other 
effective  means.  (See  also  "readily 
accessible") 

Annual  Fuel  Utilization  Efficiency 
(AFUE):  The  ratio  of  annual  output 
energy  to  aimual  input  energy  that 
includes  any  non-heating  season  pilot 
input  loas. 


Area  of  the  space  (A):  The  horizontal 
lighted  area  of  a  given  space  measured 
from  the  inside  of  the  perimeter  walls  or 
partitions,  at  the  height  of  the  working 
surfece. 

Automatic:  Self-acting,  operating  by 
its  own  mechanism  when  actuated  by 
some  impersonal  influence,  such  as  a 
change  in  current  strength,  pressure, 
temperature,  or  mechanical 
configuration.  (See  also  "manual") 

Automatic  flue  damper  device:  An 
electrically  operated  device,  in  the  flue 
outlet  or  in  the  inlet  of  or  upstream  of 
the  draft  hood  of  an  individual 
automatically  operated  gas-fired 
appliance,  which  is  designed  to 
automatically  open  the  flue  outlet 
during  appliance  operation  and  to 
'  automatically  close  off  the  flue  outlet 
when  the  appliance  is  in  a  standby 
condition. 

Automatic  vent  damper  device:  A 
device  intended  for  installation  in  the 
venting  system,  in  the  outlet  of  or 
downstream  of  the  appliance  draft  hood, 
of  an  individual  automatically  operated 
gas-fired  appliance,  which  is  designed 
to  automaUcally  open  the  venting 
system  when  the  appliance  is  in 
operation  and  to  automatically  close  off 
the  venting  system  when  the  appliance 
is  in  Q  standby  or  shutdown  condition. 

(1)  Electrically  operated:  an  automatic 
vent  damper  device  that  employs 
electrical  energy  to  control  the  device. 

(2)  Thermally  actuated:  an  automatic 
vent  damper  device  dependent  for 
operation  exclusively  upon  the  direct 
conversion  of  the  thermal  energy  of  the 
vent  gases  Into  mechanical  energy. 

Boner  capacity:  The  rated  heat  output 
of  the  boiler,  in  Btu/h,  at  the  design 
inlet  and  outlet  conditions  and  rated 
fuel  ro  energy  input. 

Building  Code:  means  a  legal 
instrument  which  is  in  effect  in  a  state 
or  tmit  of  general  purpose  local 
govenunent,  the  provisions  of  which 
must  be  adhered  to  if  a  building  is  to  be 
considered  to  be  in  conformance  with 
law  and  suitable  for  occupancy  and  use. 

Building  envelope:  The  elements  of  a 
building  that  enclose  conditioned 
spaces  through  which  thermal  energy 
may  be  transferred  to  or  from  the 
exterior  or  to  or  from  imconditioned 
apaoes. 

Check  metering:  Measurement 
instrumentation  for  the  supplementary 
monitoring  of  energy  consumption 
(electric,  gas,  oil,  etc)  to  isolate  the 
various  categories  of  energy  use  to 
permit  conservation  and  contral,  in 
addition  to  the  revenue  metering 
furnished  by  the  utility. 

Coefficient  of  performance  (COP) — 
Coo/ing.^  The  ratio  of  the  rate  of  heat 
removal  to  the  rate  of  energy  input,  in 


consistent  units,  for  a  complete  cooling 
system  or  factory  assembled  eqiupment, 
as  tested  under  a  nationally  recognized 
standard  or  designated  operating 
conditions. 

Coefficient  of  performance  (COP), 
heat  pump — Heating:  The  ratio  of  the 
rate  of  heat  delivered  to  the  rate  of 
energy  input,  in  consistent  units,  for  a 
complete  heat  pump  system  under 
designated  operating  conditions. 

Commercial  building:  A  building 
other  than  a  residential  building, 
including  any  building  developed  for 
industrial  or  public  ptirposes.  Including 
but  not  limited  to  occupancies  for 
assembly,  busineaa,  education, 
institutions,  food  sales  and  service, 
merchants,  and  storage. 

Conditioned  floor  area:  The  area  of 
the  conditioned  space  measured  at  floor 
level  from  the  interior  surfaces  of  the 
walls. 

Conditioned  space:  A  cooled  space, 
heeted  space,  or  indirectly  conditioned 
space. 

Cooled  space:  An  enclosed  space 
within  a  building  that  is  cooled  by  a 
cooling  system  whose  sensible  capacity: 

(1)  Exceeds  5  Btu/(h«ft ''):  or 

(2)  Is  capable  of  maintaining  a  space 
dry  bulb  temperature  of  90°F  or  less  at 
design  cooling  conditions. 

Daylight  sensing  control  (DS):  A 
device  that  automatically  regulates  the 
power  input  to  electric  lighting  near  the 
fenestration  to  maintain  the  desired 
workplace  illumination,  thus  taking 
advantage  of  direct  or  indirect  sunlight 

Daylighted  space:  The  space  bounded 
by  vertical  planes  rising  from  the 
boundaries  of  the  daylighted  area  on  the 
floor  to  the  floor  or  r(X>f  above. 
Daylighted  zone: 

(1)  Under  skylights:  the  area  under 
each  skylight  whose  horizontal 
dimension  in  each  direction  is  equal  to 
the  skylight  dimension  in  that  direction 
plus  either  the  floor-to-  ceiling  height  or 
the  dimension  to  an  opaque  partition,  or 
one-half  the  distance  to  an  adjacent 
skylight  or  vertical  glazing,  whichever  is 
least. 

(2)  At  vertical  glazing:  the  area 
adjacent  to  vertical  glazing  that  receives 
daylighting  from  the  glazing.  For 
purposes  of  this  definition  and  unless 
more  detailed  dayligh^ng  analysis  is 
provided,  the  dayli^ting  zone  depth  is 
assumed  to  extend  into  the  space  a 
distance  of  1. 5  ft  or  to  the  nearest  opaque 
partition,  whichever  is  less.  The 
daylighting  zone  width  is  assiuned  to  be 
the  width  of  the  window  plus  either  2 

ft  on  each  side,  the  distance  to  an 
opaque  partition,  or  one  half  the 
distance  to  an  adjacent  skylight  or 
vertical  glazing,  whichever  is  least 


Dead  band  (dead  zone):  The  range  of 
values  within  which  an  input  variable 
that  can  be  varied  without  initiating  any 
notioaable  change  in  the  output 
variable. 

Degree-day.  cooling:  A  unit,  based 
upon  temperature  difference  and  time, 
used  in  estimating  cooling  energy 
consumption.  For  any  one  day,  whan 
the  mean  temperature  is  more  than  a 
reference  temperature,  typically  6S°F, 
there  are  as  many  degreendays  as 
degrees  Fahrenheit  temperature 
diSerence  between  the  mean 
temperature  for  the  day  and  the 
reference  temperature.  Armual  cooling 
degree-days  (CDD)  are  the  sum  of  the 
degree-days  over  a  calendar  year. 

Degree-day,  heating:  A  unit,  based 
upon  temperature  diflerence  and  time, 
used  in  estimating  heating  energy 
consumption.  For  any  one  day,  when 
the  mean  temperature  is  less  than  a 
reference  temperature,  typicaUy  6S°F, 
there  are  as  many  degree-days  as 
degrees  Fahrenheit  temperature 
difference  between  the  mean 
temperature  for  the  day  and  the 
reference  temperature.  Annual  heating 
degree  days  (HOD)  are  the  sum  of  the 
decree-days  over  a  calendar  year. 

Dwelling  unit:  A  single  housekeeping 
unit  comprised  of  one  or  more  nxims 
providing  complete  independent  living 
facilities  for  one  or  more  persons, 
including  permanent  provisions  for 
living,  sleeping,  eating,  cooking,  and 
sanitation. 

Economizer,  air:  A  ducting 
arrangement  and  automatic  control 
system  that  allows  a  cooling  supply  bn 
system  to  supply  outdoor  (outside)  air  to 
reduce  or  eliminate  the  need  for 
mechanical  refrigeration  during  mild  or 
cold  weather. 

Economizer,  water:  A  system  by 
which  the  supply  air  of  a  oooling  system 
is  cooled  directly  or  indirWci^  or  both 
by  evaporation  of  water  or  by  other 
appropriate  fluid  in  order  to  reduaa  or 
eliminate  the  need  for  mechanical 
refrigeration. 

Efficiency,  HVAC  system:  The  ratio  of 
the  useful  energy  output,  at  the  point  of 
use  to  the  energy  input  in  consistent 
units,  for  a  designated  time  period, 
expressed  in  percent 

Emergency  system  (backup  system): 
A  system  that  exists  for  the  purpose  of 
operating  in  the  event  of  failure  of  a 
primary  system.  Emergency  use: 
Electrical  and  lighting  systems  requited 
to  supply  power  automatically  for 
illumination  and  equipment  in  the 
event  of  a  failure  of  the  normal  power 
supply. 

Energy  efficiency  ratio  (EEB):  The 
ratio  of  net  equipment  cooling  capacity 
in  Btu/b  to  total  rate  of  electric  input  in 
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watts  under  desigiurtad  Ofierating 
conditions.  When  conuitent  units  tie 
used,  this  ratio  becomes  equal  to  CXIP. 
(See  also  "coefficient  of  perfbrmanoe".) 
Fan  system  energy  demand:  The  aura 
of  the  demand  of  all  fans  that  are 
required  to  operate  at  design  conditions 
to  supply  air  from  the  healing  or  cooling 
source  to  the  conditioned  3pace(s)  and 
return  it  beck  to  the  source  or  exhaust 
it  to  the  outdoors. 

Federal  Agency:  Means  any 
department,  agency,  coqioration.  or 
other  entity  or  instrumentality  of  the 
executive  branch  of  the  Federal 
government,  including  the  United  Stales 
Poalal  Servioe,  the  Federal  National 
Mortgage  Asaodation,  and  the  Federal 
Home  Loan  Mortgage  Corporation. 

Federal  Building:  Meaiu  any  building 
to  be  constructed  by,  or  liar  the  uae  of, 
any  Federal  Agenc^  which  i<  not  leoaiUy 
subfed  to  State  or  local  building  codm 
or  similar  requirements. 

Fenestration:  Any  light-transmitting 
section  in  a  building  wall  or  roof.  The 
fenestntion  includ^  glazing  material 
(wfaiiJi  may  be  glass  or  plastic),  baming 
(muUions,  muntins,  and  dividers), 
external  shading  devices,  internal 
shading  devices,  and  integral  (between 
glaaa)  shading  devices. 

Fenestration  area:  The  total  area  of 
tanestratioo  measured  using  the  rough 
opening  and  including  the  glass  or 
plastic,  sash,  and  frame. 

Flue  damper:  A  device,  in  the  flue 
outlet  or  in  the  inlet  of  or  upatraam  of 
the  draft  hood  of  an  individual 
automatically  operated  gas-fired 
appliance,  which  is  des^aed  to 
automatically  open  the  flue  outlet 
during  appliance  operation  and  to 
automatically  close  off  the  flue  outlet 
when  the  appliance  is  in  a  standby 
condition. 

Gnus /loor  area:  The  sum  of  Ilia  floor 
areas  of  the  condilioiwd  spaces  within 
the  building,  including  basenents, 
mezzanine  and  intermediate-floor  tiers, 
and  penthouses  of  headroom  height  7.S 
ft  or  greater.  It  is  measured  from  the 
exterior  bees  of  exterior  walla  or  from 
the  centeriiiw  of  walla  separating 
buildings  (excluding  covered  wall:ways, 
open  roofed-over  areas,  porches  and 
similar  spaces?  pipe  trenches,  exterior 
terraces  or  steps,  chimneys,  roof 
overhangs,  and  similar  fntiuea). 

Gross  lighted  area  (GLA):  The  sum  of 
the  toul  lighted  areas  of  a  building 
measured  bvm  the  inside  of  the 
perimeter  walls  for  each  floor  of  the 
building. 

Heat  capacity  (HCh  The  amount  of 
heat  neceaaaiy  to  raise  the  temperature 
of  a  given  mass  I'F.  Numerically,  the 
mass  expressed  per  unit  of  wall  surface 


multiplied  by  the  specific  heat  Blu/ 

Heat  trap:  Device  or  piping 
arrangement  that  efCactively  restricts  the 
natural  tendency  of  hot  tvater  to  rise  in 
vertical  pipes  during  standby  periods. 
Examples  are  Ike  U-shaped  arrangeoienl 
of  elbows  or  a  360-degree  loop  of  tubing. 

Heated  space:  An  enclosed  space 
within  a  building  that  is  heated  by  a 
heating  system  whose  output  capacity 

(1 )  Exceeds  10  Btu/(h*ft^),  or 

(2)  Is  capable  of  maintaining  a  space 
dry-bulb  temperature  of  SO*F  or  more  at 
design  heating  conditions. 

Heating  seasonal  performance  factor 
(HSPF):  The  total  heating  output  of  a 
heat  pump  during  its  normal  aimual 
usage  period  for  heating,  in  Btu,  divided 
by  the  total  electric  energy  input  during 
the  same  period,  in  watt-hours. 

High  rise  residential  building:  Hotels, 
motels,  apartments,  condominiums, 
dormitories,  barracks,  and  other 
residential-lype  facilities  that  provide 
complete  housekeeping  or  transient 
living  quarters  and  are  over  three  stories 
in  h^ght  above  grade. 

HumidistaL-  Aji  automatic  coalrol 
device  responsive  to  changes  in 
humidity. 

HVAC  system:  The  equipment, 
distribution  network,  and  terminals  that 
provide  either  collectively  or 
individually  the  processes  of  heating, 
ventilating,  or  air  condilioniiig  to  a 
building. 

Indirectly  conditioned  sptice:  An 
enckiaed  space  within  the  building  that 
is  not  a  heeled  or  cooled  space,  whose 
area-weighted  heat  transfer  coefficient 
to  heated  or  cooled  spaces  exceeds  diet 
to  the  outdoors  or  to  unconditioned 
spaces;  or  through  which  air  from 
heeled  or  cooled  spaces  is  transferred  at 
a  rate  exceeding  three  air  changes  per 
hour.  (See  also  "heated  space",  "cooled 
space",  and  "unconditioned  space".) 

Infiltration:  The  uncontrolled  inward 
air  leakage  through  cracks  and  crevices 
in  any  building  element  and  around 
windows  and  doors  of  a  building. 

Integrated  part-hod  value  (IPIV):  A 
single-number  figure  of  merit  based  on 
part-load  EEK  or  CX)P  expressing  part- 
load  efficiency  for  air-conditioning  and 
heat  pump  equipment  on  the  basis  of 
weighted  operation  at  various  load 
capacitiee  for  the  equipment. 

Lumen  maintenance  control:  A  device 
that  senses  the  illumination  level  and 
causes  an  increase  or  decrease  of 
illuminance  to  maintain  a  preset 
illumination  level. 

Manual:  Action  requiring  personal 
intervention  for  its  control.  As  applied 
to  an  electric  controller,  manual  control 
does  not  necessarily  imply  a  manual 
controller  but  only  that  personal 


intervention  is  necessary.  (See 
autonutic.) 

Marked  rating:  The  fiesign  load 
operating  conditions  of  a  device  as 
shown  by  the  manubcturer  on  the 
nameplate  or  otherwise  marked  on  the 
device. 

Multi-family  high  rise  residential:  A 
residential  building  containing  three  or 
more  dwelling  units  and  is  designed  to 
be  3  or  more  stories  above  grade. 

Occupancy  sensor:  A  device  tliat 
detects  the  presence  or  absence  of 
people  within  an  area  and  causes  any 
combination  of  lighting,  equipment,  or 
appliances  to  be  adiusted  accordingly. 
Opaque  areas:  All  exposed  areas  of  a 
building  envelope  that  enclose 
conditiooed  space  except  fenestration 
areaa  and  building  service  openings 
auch  as  vents  and  grilles. 

Orientation:  The  directional 
placement  of  a  building  on  a  building 
site  with  refarance  to  the  building's 
longest  horizontal  axis  or,  if  there  is  no 
longeat  horizontal  axis,  then  with 
refiurenoe  to  the  designated  main 
entraiKe. 

Outdoor  air:  Air  taken  from  the 
exterior  of  the  building  that  has  not 
been  previously  circulated  through  the 
building.  (See  "ventilation  air") 

Oxone  depletion  factor:  A  relative 
measure  of  the  potency  of  chemicals  in 
depleting  stratospheric  ozone.  The 
ozone  depletion  factor  potential 
depends  upon  the  chlorine  and  the 
bromine  content  and  atmospheric 
lifetiroe  of  the  chemical.  The  depletion 
factor  potential  is  normalized  8tK:h  that 
the  liKtor  for  CFC-11  is  sal  equal  to 
unity  and  the  factors  for  the  other 
chemicals  indicate  their  potential 
relative  to  CFC-11. 

Packaged  terminal  air  conditioner 
(PTAC):  A  factory-selected  wall  sleeve 
and  separate  unencased  combination  of 
heating  and  cooling  components, 
assemblies,  or  sections  (intended  for 
mounting  through  the  wall  to  serve  a 
single  room  or  zone).  It  includes  heating 
ca|Mbility  by  hot  water,  steam,  or 
electricity. 

Packaged  tetmiital  haat  pump:  A 
PTAC  capable  of  using  the  refrigeration 
system  in  a  reverse  cycle  or  heat  pump 
mode  to  provide  heat. 

Plenum:  An  enclosure  that  is  part  of 
the  air-handling  system  and  is 
distinguished  by  having  a  very  low  air 
velocity.  A  plenum  often  is  formed  in 
part  or  in  total  by  portions  of  the 
building. 

Private  driveways,  walkways,  and 
parking  lots:  Exterior  transit  areas  that 
are  asaodated  with  a  commercial  or 
residential  building  and  intended  for 
uae  solely  by  the  employees  or  tenants 
and  not  by  the  general  public. 
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Process  energy:  Energy  consumed  in 
support  of  a  manufacturing,  industrial, 
or  commercial  process  other  than  the 
maintenance  of  comfort  and  amenities 
for  the  occupants  of  a  building. 

Process  load:  The  calculated  or 
measured  time-integrated  load  on  a 
building  resulting  from  the 
consiunption  or  release  of  process 

energy. 

Programmable:  Capable  of  being 
preset  to  certain  conditions  and  having 
self-initiation  to  change  to  those 
conditions. 

Projection  factor:  The  exterior 
horizontal  shading  projection  depth 
divided  by  the  sum  of  the  height  of  the 
fenestration  and  the  distance  from  the 
top  of  the  fenestration  to  the  bottom  of 
the  external  shading  projection  in  units 
consistent  with  the  projection  depth. 
'      Prototype  building:  A  generic  building 
design  of  the  same  size  and  occupancy 
type  as  the  proposed  design  that 
complies  with  the  prescriptive 
requirements  of  Subpart  D  and  has 
prescribed  assumptions  used  to  generate 
the  energy  budget  concerning  shape, 
orientation,  and  HVAC  and  other  system 


Public  driveways,  walkways,  and 
parking  lots:  Exterior  transit  areas  that 
are  intended  for  use  by  the  general 
public. 

Public  facility  restroom:  A  reslroom 
used  by  the  transient  public. 

Readily  accessible:  Capable  of  being 
reached  quickly  for  operation,  renewal, 
or  inspections  without  requiring  those 
to  whom  ready  access  is  requisite  to 
climb  over  or  remove  obstacles  or  to 
resort  to  portable  ladders,  chairs,  etc. 
(See  also  accessible.) 

Recooling:  Ix>wering  the  temperature 
of  air  that  has  been  previously  heated  by 
a  heating  system. 

Reference  building:  A  specific 
building  design  that  has  the  same  form, 
orientation,  and  basic  systems  as  the 
prospective  design  that  is  to  he 
evaluated  for  compliance  and  meets  all 
the  criteria  listed  in  subsection  501.2  or 
subsection  601.2. 

Reheating:  Raising  the  temperature  of 
air  that  has  been  previously  cooled 
either  by  refrigeration  or  an  economizer 
system. 

Aeset;  Adjustment  of  the  controller 
setpoint  to  a  higher  or  lower  value 
automatically  or  manually. 

Roof  Those  portions  of  the  building 
envelope,  including  all  opaque  surfaces, 
fenestration,  doors,  and  batches,  that  are 
above  conditioned  space  and  are 
horizontal  or  tilted  at  less  than  60°  from 
horizontal.  (See  also  "walls") 

Room  air  conditioner:  An  encased 
assembly  designed  as  a  unit  to  be 
mounted  in  a  window  or  through  a  wall 


or  as  a  console.  It  is  designed  primarily 
to  provide  freadeltvery  of  conditioned 
air  to  an  enclosed  space,  room,  or  zone. 
It  includes  a  prime  source  of 
refrigeration  for  cooling  and 
dehumidification  and  means  for 
circulating  and  cleaning  air  and  may 
also  include  means  for  ventilating  and 
heating. 

Seasonal  energy  efficiency  ratio 
(SEERI:  The  totalcooling  output  of  an 
air  conditioner  during  its  normal  aimual 
usage  period  for  cooling,  in  Btu,  divided 
by  the  total  electric  energy  input  during 
the  same  period,  in  watt-hours. 

Service  systems:  All  energy-using  or 
energy-distributing  components  in  a 
building  that  are  operated  to  support  the 
occupant  or  process  functions  housed 
therein  (including  HVAC,  service  water 
heating,  illumination,  transportation, 
cooking  or  food  preparation,  laundering, 
or  similar  functions). 

Service  wrrter  heating:  The  supply  of 
hot  water  for  purposes  other  thaia 
comfort  heating  and  process 
requirements. 

Shading  coefficient  (SC):  The  ratio  of 
solar  heat  gain  through  fenestration, 
with  or  without  integral  shading 
devices,  to  that  occurring  through 
unshaded  '/s-in-thick  clear  double- 
strength  glass. 

Shell  Building:  A  building  for  which 
the  envelope  is  designed,  constructed, 
or  both  prior  to  knowing  the  occupancy 
type.  (See  also  "speculative  building") 

Single-Line  Diagram:  A  simplified 
schematic  drawing  that  shows  the 
connection  between  two  or  more  items. 
Common  multiple  coimections  are 
shown  as  one  line. 

Skylight:  Glazing  that  is  horizontal  or 
tilted  less  than  60°  from  horizontal. 

Solar  energy  source:  Natural 
daylighting  or  thermal,  chemical,  or 
electrical  energy  derived  from  direct 
conversion  of  incident  solar  radiation  at 
the  building  site. 

Speculative  building:  A  building  for 
which  the  envelope  is  designed, 
constructed,  or  both  prior  to  the  design 
of  the  lighting,  HVAC  systems,  or  both. 
A  speculative  building  differs  from  a 
shell  building  in  that  the  intended 
occupancy  is  known  for  the  speculative 
building.  (See  also  "shell  building") 

System:  A  combination  of  equipment 
and/or  controls,  accessories, 
interconnecting  means,  and  terminal 
elements  by  which  energy  is 
tran.<iformed  so  as  to  perform  a  specific 
function,  such  as  HVAC.  service  water 
heating,  or  illumination. 

Tandem  wiring:  Pairs  of  luminaries 
operating  with  lamps  in  each  luminaire 
powered  from  a  single  ballast  contained 
in  one  of  the  luminaires. 


Task  lighting:  Lighting  that  provides 
illumination  for  specific  functions  and 
is  directed  to  a  specific  surface  or  area. 

Task  location:  An  area  of  the  space 
where  significant  visual  functions  an 
performed  and  where  lighting  is 
required  above  and  beyond  that 
required  for  general  ambient  use. 

Terminal  element:  A  device  by  which 
the  transformed  energy  from  a  system  is 
finally  delivered.  Examples  include 
registers,  difiiisers,  lighting  fixtures,  and 
faucets. 

Terminal  conductance  (Cj:  The 
constant  time  rate  of  heat  flow  Ihroi^ 
the  unit  area  of  a  body  induced  by  a  unit 
temperature  difference  between  the 
surfaces,  expressed  in  Btu/(h«ft'»°F).  II 
is  the  reciprocal  of  thermal  tesistance. 
(See  "thermal  resistance") 

Thermal  mass:  Materials  with  mass 
heat  capacity  and  surfece  area  capable 
of  affecting  building  loads  by  storing 
and  releasing  heat  as  the  interior  or 
exterior  temperature  and  radiant 
conditions  fluctuate.  (See  also  "heat 
capadty"  and  "wall  heat  capadty") 

Thermal  mass  wall  insulation 
position: 

(1)  Exterior  insulation  position:  a  wall 
having  all  or  nearly  all  of  its  mass 
exposed  to  the  room  air  with  the 
insulation  on  the  exterior  of  that  mass. 

(2)  Integral  insulation  position:  a  wall 
having  mass  exposed  to  both  room  and 
outside  (outside)  air  with  substontially 
equal  amounts  of  mass  on  the  inside 
and  outside  of  the  insulation  layer. 

(3)  Interior  insulation  posit^n:  a  wall 
not  meeting  either  of  the  above 
definitions,  particularly  a  wall  having 
most  of  its  mass  external  to  an 
insulation  layer. 

Thermal  resistance  (Rl:  The  redprocal 
of  thermal  conductance  1/C,  VH,  1/U; 
expressed  in  (h»ft  2»°F)/Btu. 

Thermal  transmittance  (Ul:  The 
overall  coeffident  of  heat  transfer  from 
air  to  air.  It  is  the  time  rale  of  heat  flow 
per  unit  area  under  steady  conditions 
from  the  fluid  on  the  warm  side  of  the 
barrier  to  the  fluid  on  the  cold  .side,  per 
unit  temperature  difference  between  the 
two  fluids,  expres-sed  in  Btu/(h«ft  ^°F). 

Thermal  transmittance,  overall  (t/J: 
The  gross  overall  (area  weighted 
average)  coefficient  of  heat  transfer  from 
air  to  air  for  a  gross  area  of  the  building 
envelope,  Btu/(h»ft  ^°F).  The  U„  value 
applies  to  the  combined  efled  of  the 
time  rate  of  heat  flows  through  the 
various  parallel  paths,  such  as  windows, 
doors,  and  opaque  construdion  aceas. 
composing  the  gross  area  of  one  or  more 
building  envelope  components,  such  as 
walls,  floors,  and  roof  or  ceiling. 

Thermostat:  An  automatic  control 
device  responsive  to  temperature. 
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UncondiUoftad  space:  Space  within  s 
buihiing  that  is  not  ■  conditianed  space. 
(See  "cooditianad  q>aoe"] 

Unitmy  axMng  aquipment:  Que  or 
mora  factoy-made  aaHmblies  that 
nonnally  inchida  an  avapafator  or 
cooUag  aril,  a  compiuasui,  and  a 
condeoaar  combintfian  (and  nuy  alao 
include  a  liaating  iiinctlao). 

Unitary  htat  pump:  One  or  man 
bctoiy-made  asaambUas  that  nofmally 
include  an  indoor  conditiooing  coil, 
compiessoris),  and  outdoor  coil  or 
refrigsiant-to-water  beater  exchanger, 
including  means  to  provide  both  heating 
and  coomig  functions. 

Variablmir-vohune  (VAV)  HVAC 
systsoi:  HVAC  systems  that  coiriiol  the 
diy-bulb  temperature  within  a  space  by 
varying  the  volume  of  heated  or  coolad 
supply  air  to  the  space. 

Vant  damper.  A  device  intended  for 
Installation  in  the  venting  S3ratem,  in  the 
outlet  of  or  downstream  of  the  appliance 
draft  hood,  of  an  individual 
automatically  raaiating  gas-fired 
appliance,  whidi  is  designed  to 
automatically  open  the  venting  system 


when  the  appliance  is  in  oparatlon  and 
to  automatically  close  off  the  venting 
system  when  the  sppUanca  is  in  a 
standby  or  shutdown  condition. 

Vantilation:  The  process  of  supplying 
or  ramoyiiK  air  by  natural  or 
mechanicalmeans  to  or  from  any  space. 
Such  air  may  or  may  not  have  been 
conditiaaed. 

Ventilation  air:  That  potion  of  supply 
air  which  comes  from  the  outside,  phis 
any  recirculated  air,  to  ni«int«in  tiie 
dnired  quality  of  air  within  a 
designated  space.  (See  also  "outdoor 
air") 

Visible  light  transmittance  (VLT):  The 
baction  of  solar  radiation  in  the  visible 
light  spectrum  that  passes  through  the 
{Boestratiaa  (window,  clerestory,  or 


skylight 
Walls 


It). 


Is:  Those  portions  of  the  building 
envelope  enclo^ng  conditioned  space, 
including  all  opamie  surbcas, 
fenestration,  and  doors,  which  are 
vertical  or  Ultsd  at  an  angle  of  60*  from 
horizontal  or  greater.  (See  also  "rooF') 
Wall  heat  capacity:  The  sum  of  the 
products  of  the  mass  of  each  individual 


matnial  in  the  wall  per  unit  area  of  wall 
surface  times  its  individual  specific 
heet,  expressed  in  Btu/({t^*F).  (See" 
thermal  mass") 

Windoiv  to  wall  ratio  (WWR):  The 
ratio  of  the  wall  fenestration  area  to  the 
gross  exterior  wall  area. 

Zone:  A  tpice  or  group  of  spaces 
tvithin  a  building  with  any  c<Hnbinati<m 
of  baating.  cooling,  or  lighting 
requirements  sufficiently  similar  so  that 
desired  conditions  can  be  maintained 
throughout  by  a  single  controlling 
device. 

Sufapm  C-OMlgn  CondMofw 

«4S4,aoi    Design  cittsrte. 

301.1  The  following  design 
parameters  shall  be  used  for 
calculations  required  under  subpart  D  of 
thiaparl 

301.1.1  Exterior  Design  Conditions. 
Exterior  Design  Conditions  shall  be 
expressed  in  accordance  with  Table 
301.1. 


Table  301.1.— Exterior  Design  CondiUons 


MMv  Design  Dry-Bub  (99%) 

Sumiar  Design  Ory-Buft  (2.5%) .- 
Mean  Coincidsnl  Wst-Bul)  (2.9%) . 
Degree  Da»s.  I  liamB  (Base  96)  . 
Degree  Days,  Cooing  (Base  66)  . 


AnnuriOpanlingHours,8ajn.la4pjn.wtian5S*t£rseB*F  _      _  

[TTie  exMor  design canHons stialbeaddsd  to TaUs  301.1  tram  tw  dtynipadlic  Stwcirig  CoalHenl Mia 


Degrees  F. 
Degrees  F. 
HDD  Base  66  'F. 
COO  Base  66  *F. 
Hours. 


ponantPad^ TsMa  Copies o« spedfc (aMesooi^inad in^A^ 

'15^  °?2!L^Li^**-^"'-°' ***^  »**»^  EE-432.  omce  c«  Codas  SIX)  aandsrds.  U^^ 

'^H^'SZ'S^J^:^^  ®*  ■  l!!5?!!?5r- DC-  "see,  (202)  566^)617.  Adfustmem.  may  b.  nJTSreZS  loeal  ^SllS^^ 

"°r''^y'*y  ^"y*'**  *  '«*'  "«** enpanenee  as  detemUned  by  the  buidng  official.  Where  local  txiKfng  sits  dniettc  data  are 

7*fr^-  '*?f*.?**  *<*"  •  """OV  •«=»*«  i™***"  i"  RS-I,  Adpendbc  C,  and  RS-t  Chapter  24,  JMe  1 .  shal  tM  ueed  as  delennned 
^r  aie  Dusong  oraoal.] 


301.2    Indoor  Design  Conditions. 
IndoTH'  design  temperature  and 
humidity  conditions  shall  be  in 
accordance  with  the  comfort  criteria  in 
RS-2.  except  that  humidification  and 
dehumidification  are  not  required. 

Subiart  0-BuiUng  Design 


Equipment 

tW-401    ElacMcalpaamrMdlgbang 


Electrical  power  and  lighting  systems. 
other  than  those  systems  or  portions 
thereof  required  for  emergency  use  only, 
shall  meet  these  requirements. 

401.1    EtectricalDistributido 
Systems.  / 

401.1.1    Check  Metoiflg.  Single- 
tenant  buildings  with  a  service  over  250 
kVA  and  tenant  spaces  with  a  connected 
load  over  100  kVA  in  multiple-tenant 
buildings  shall  have  provisioiis  for 
check  metering  of  electrical 


consumption.  The  electrical  power 
feeders  for  which  provision  for  check 
metering  is  required  shall  be  subdivided 
as  follows: 

401.1.1.1  lighting  and  receptacle 
outlets 

401.1.1.2  HVAC  systems  and 
equipment 

401.1.1.3  Service  water  heating 
(SWH).  elevators,  and  special  occupant 
equipment  or  systems  of  more  than  20 
kW. 

401.1.1.4  Exception  to  401.1.1.1 
through  401.1.1.3: 10  percent  or  less  of 
the  loads  on  a  feeder  may  be  bom 
another  usage  or  category. 

401.1.2  Tenant-shared  HVAC  and 
service  hot  water  systems  in  multiple 
tenant  buildings  shall  have  provision  to 
be  sepantely  dieck  metered. 

401.1.3  SubdividAl  feeders  shall 
contain  provisions  for  portable  or 
permanent  check  metering.  The 
minimum  acceptable  arrangement  for 


compliance  shall  provide  a  safe  method 
for  access  by  qualified  persons  to  the 
encloaures  through  whidi  feeder 
conductors  pass  and  provide  sufficient 
space  to  attach  clamp-on  or  split  core 
current  transformers.  These  enclosures 
may  be  separate  compartments  or 
combined  spaces  with  electrical 
cabinets  serving  another  function. 
Dedicated  enclosures  so  furnished  shall 
be  identified  as  to  measuring  function 
available. 

401.1.4    Electrical  Schematic.  The 
person  responsible  for  installing  the 
electrical  distribution  system  shall 
provide  the  Federal  building  manager  a 
single-line  diagram  of  the  record 
drawing  for  the  electrical  distribution 
system,  which  includes  the  location  of 
check  metering  access,  schematic 
diagrams  of  non-HVAC  electrical 
control  systems,  and  electrical 
equipment  manubcturer's  operating 
and  maintenance  litantuie. 


401.2    Electric  Motors.  All 
permanently  wired  polyphase  motors  of 
1  hp  or  more  shall  meet  these 
requirements: 

401.2.1     Efficiency.  National 
Electrical  Manufecturers  Association 
(NEMA)  design  A  &  B  squirrel-cage, 
foot-mounted.  T-frame  induction  motors 


having  synchronous  speeds  of  3600. 
1800, 1200,  and  900  rpm.  expected  to 
operate  more  than  1000  hours  per  year 
shall  have  a  nominal  full-load  effiqAcy 
no  less  than  that  shown  in  Table4Vi^2.1 
or  shall  be  classified  as  an  "energy 
efficient  ntotor"  in  accordance  with  RS- 
3.  The  following  are  not  covered: 


(a)  Multispeed  motors  used  in  systems 
designed  to  use  more  tiian  one  speed 

(b)  Motors  used  as  a  component  of  the 
equipment  meeting  the  minimum 
equipment  efficierK:y  requirements  of 
subsection  403.  provided  that  the  motor 
input  is  included  when  determining  the 
equipment  effidency. 


Tdble  401 .2.1 .— Mh*mum  Acceptable  Nommal  Full-Load  Efficiency  itw  Sinqle-Speb)  PoLYPHAsfe  Schnrrb.- 

CAGE  INOUCTKDN  MOTORS  HAVWG  SYNCHfWNOUS  SPEEDS  OF  3600,  1800,  1200  AND  900  flPM< 


2-Pale 

4-Pote 

6-POIa 

S-AHa 

HP 

Nomindsf- 
Idency 

MMmumet- 
(jdancy 

Nominal  ei- 
fcKncy 

Mlnfenumet- 

IdMicy 

Naming  e«- 

fciancy 

Mnlmumel- 

fdancy 

Nomineial- 
Rdsncy 

Uancy 

Fa»Lae«  PleliwclM    OswMelara 

t.O  ._ _. 

82.5 

81.5 

82.5 
84.0 

81.5 
82.5 

aox 

84.0 

78.5 
82.5 

7*J0 
76.5 

72.0 

1.5 

14.0 

2.0 

S4.0 

82.5 

84.0 

82.5 

85.5 

84.0 

865 

845 

30 

84.0 

82.5 

86.5 

86.5 

86.5 

85.5 

865 

865 

5.0 

86.5 

84.0 

87.5 

86.5 

87.5 

885 

875 

865 

TS 

87.5 

86.5 

88.5 

875 

88.5 

875 

885 

875 

lao 

88.5 
89.5 
902 

87.5 
88.5 
89.5 

89.5 
91.0 
91.0 

88.5 
90.2 
90.2 

902 
902 
91.0 

895 

895 

>      902 

885 
805 
902 

885 

15  0         ... 

885 

200 

885 

250 

91.0 

902 

91.7 

91.0 

91.7 

91  J) 

902 

885 

3ao 

91.0 

90.2 

92.4 

91.7 

92.4 

917 

91.7 

902 

4ao ._ 4. 

91.7 

91.0 

93.0 

92.4 

93.0 

92.4 

91.0 

902 

50.0 

92.4 

91.7 

93X> 

92.4 

93.0 

92.4 

91.7 

915 

eao 

93.0 
93.0 

92.4 
92.4 

93.6 
94.1 

93.0 
93.6 

93.6 
93.6 

93.0 
93X> 

92.4 
93.6 

91.7 

750 . 

835 

100.0 

93.0 
93.6 

92.4 
93.0 

94.1 
94.5 

93.6 
94.1 

94.1 
94.1 

93.6 
935 

935 
935 

93.0 

125.0 -..-. 

935 

150X1 .._ 

93.6 

93.0 

950 

94.5 

94.5 

94.1 

935 

93.0 

2000 

94.5 

94.1 

95.0 

94.5 

94.5 

94.1 

93.6 

935 

Fi»Laad  EWHsmHi    Dieloisd  Molere 


15 .- 

15 

755 
825 

745 
815 

r 

825 
845 

815 
825 

805 
855 

785 
845 

745 
775 

72.0 
756 

2.0 

845 

82.6 

845 

825 

885 

855 

825 

815 

XO 

5  0 

855 
87.5 

845 

865 

875 
875 

865 
865 

87.5 
875 

865 
865 

845 
865 

825 
845 

75     

88.5 

875 

885 

88.5 

89.5 

885 

855 

845 

10.0 

895 
902 
902 
915 

885 
895 
895 
902 

885 
915 
915 
92.4 

885 
902 
902 
91.7 

895 
902 
902 
91.7 

885 
885 
885 
915 

885 
88.5 
895 
895 

875 

155 

20  0       

87.5 
885 

25.0 _          

885 

305 

40  0                     

915 
91.7 

902 
915 

92.4 
935 

91.7 
92.4 

91.7 
93.0 

915 
92.4 

915 
915 

902 
902 

goo              -. 

92.4 
935 
935 
935 

91.7 
924 
92.4 
93.0 

935 
935 
94.1 
945 

92.4 
935 
93.6 
94.1 

93.0 
935 
93.6 
94.1 

92.4 
935 
935 
935 

91.7 
91.7 
93.0 
935 

91.0 

60  0                .«.            — 

915 

755 

100.0 

92.4 
92.4 

12S.0 

945 

94.1 

945 

94.1 

94.1 

935 

935 

93.0 

1500          _ ^. 

945 
955 

94.1 
945 

95.0 
955 

945 
945 

945 
95.0 

94.1 
945 

94.1 
94.1 

935 

2005 

935 

1  For  many  apptications.  efSdendes  greater  than  those  listed  are  likaty  to  be  cost-eftedive.  Guidance  tor  evalualing  the  cost  eHediveness  o( 
energy  ellident  motor  appiications  is  given  in  RS-43  and  RS-44. 

401  3  Lighting  Power  Allowance.  The  lighting  system  shall  meet  the  provisions  of  subsections  401.3.1  through 
401  3.5  As  an  altemaUve  to  subsections  401.3.1  and  401.3.2.  the  UghUng  Compliance  Calculation  Computw  Prap?"" 
(LTGSTD21)  found  in  ASHRAE/IES  Standard  90.1-1989  for  the  building  or  fecility  may  be  used  to  determme  the  lightmg 
power  for  the  building  or  facility.  .      ,       ■      ^    .u.  »    -i-,.    ■.-  :„„ 

401  3  1  Building  Exteriors.  The  total  connected  exterior  lighting  power  for  the  building,  or  a  facility  conlaininB 
multiple  buildings,  shall  not  exceed  the  total  exterior  lighting  power  allowance,  which  is  the  sum  of  the  individual 
allowances  determined  from  Table  401.3.1.  The  individual  allowances  are  determined  by  multiplying  the  specific  area 
or  lenath  of  each  area  descripUon  times  the  allowance  for  that  area.  Exceptions  are  as  follows:  Lighting  tor  outdoor 
manufacturing  or  processing  facilities,  commercial  greenhouses,  outdoor  athletic  facilities,  public  monuments  designated 
high-risk  security  areas,  signs,  retail  storelronte.  exterior  enclosed  display  windows,  and  lighUng  speciBcally  required 
by  local  ordinances  and  regulations. 
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Table  401 .3.1— Exterior  Lighting  Power  Allowance 


Ext  (wiSi  or  wittiout  canopy) ,     .., ,, ..... 

Enbance  (wlliout  campy) 

Entrancs  (wilh  canopy): 

High  Tratfic  (retail,  hotel,  aiipoft.  »ntm,  ale.) 
UgM  Traffic  (hoapilal,  olRos.  actool,  ate) 

Loadkigarea  . 

Loaifngdocr  . 


Slaking  exterior  suriacas/lacadaa  . 


Storage  and  non-manutacturing  work  araaa  :l 

Other  activity  areas  kir  caaual  uae  auch  as  picnic  gmimia.  ( 

Private  driveways/walnwiys  .^ 

PtMilK  drivaways/«mi(ways 

Pttvata  paikinQ  lots — _»..._ „............„_.. 

Pubtc  parking  tola 


MkMwoe 


25  W/Nn  ft  ot  door  opaning, 
30  WMn  ft  ol  door  opening. 

10  WA'  o(  cawpied  area. 
4  W/fts  of  canopied  area. 
a40  W/«2. 

20  WAi  ft  2  o(  door  opening. 
0.2S  Vim'  <A  sulaoe  area  lo  be 

Huminaled. 
0.20  W/R2. 
0.10  W/*3. 
0.10  W/fti. 
ai5  WA2 

ai2  w/ft'. 

0:18W/ft2 


401.3.1.1    Trade-ofb  of  exterior 
lighting  budgets  among  exterior  araas 
shall  be  allowed  provided  the  total 
connected  lighting  power  of  the  exterior 
aree  does  not  exc^d  the  exterior 
lighting  power  allowance.  Trade-o% 
between  interior  lighting  power 
allowances  and  exterior  lighting  power 
allowances  shall  not  be  allowed. 

401.3.2    Building  interiors.  The  total 
coiuiected  interior  lighting  power  for  a 
building,  including  adjustmants  in 
accordance  with  subsection  401.3.3, 
shall  not  exceed  the  total  interior 
lighting  power  allowance  explained  in 
this  pars^ph.  Using  Table  401.3.2a, 
multiply  the  interipr  lighting  power 
allowance  value  t|^  the  gn>ss  lighted 
area  of  the  most  appropriate  building  or 

.  space  activity.  For  multi-use  buildings, 
using  Table  401.3.2a,  select  the  interior 
power  allowance  value  for  each  activity 
using  the  column  for  the  gross  lighted 
area  of  the  whole  building  and  multiply 
it  by  the  associated  gross  area  Cor  that 
activity.  The  interior  lighting  power 
allowance  is  the  sum  of  all  the  wattages 
for  each  area/activity.  Using  Table 
401.3.2b,  c,  or  d,  multiply  the  interior 

.  lighting  power  allowance  values  of  each 
individual  area/activity  by  the  area  of 
the  space  and  by  the  area  factor  from 
Figure  401. 3. Ze,  based  on  the  most 
appropriate  area/activity  provided.  The 
interior  lighting  power  allowance  is  the 
sum  of  the  wattages  for  each  individual 
spsoe.  Uae  the  Lighting  Compliance 
Calculation  Computer  IVogram 
(LTGSTD21)  of  RS-1.  When  over  20% 
of  the  building's  tasks  or  interior  areas 
are  undefined,  the  most  appropriate 
value  for  that  building  from  Table 
401.3.2a  shall  be  used  for  the  undefined 
spaces.  Exceptions  are  as  follows: 

(a)  Lighting  power  that  is  an  essential 
technical  element  for  the  ftinction 
performed  in  theatrical,  stage, 
broadcasting,  and  similar  uses. 


(b)  Specialized  medical,  dental,  and 
research  lighting. 

(c)  Display  lighting  for  exhibits  in 
galleries,  museums,  and  monimients. 

(d)  Lighting  solely  for  indoor  plant 
growth  (between  the  hours  of  10:00pm 
and  6:00am). 

(e)  Emergency  lighting  that  is 
automatically  off  during  normal 
building  operation. 

(0  High-risk  security  areas. 

(g)  Spaces  specifically  designed  for 
the  primary  use  by  the  physically 
impaired  or  aged. 

(h)  Lighting  in  dwelling  units. 

401.3.2.1  Trade-o&  of  the  interior 
lighting  power  budgets  among  interior 
spaces  shall  be  allowed  provided  the 
total  coonected  lighting  power  within 
the  building  does  not  exceed  the  interior 
lifting  potver  allowance.  Trade-offe 
between  interior  lighting  power 
allowances  and  exterior  lighting  power 
allowances  shall  not  be  allowed. 

401.3.2.2  Building/Space  Activities. 
Definitions  of  buildings/space  activity 
as  they  apply  to  Table  401.3.2a  are  as 
follows.  These  definitions  are  necessary 
to  characterize  the  activities  for  which 
lighting  is  provided.  They  are  applicable 
only  to  Table  401.3.2a.  They  are  not 
intended  to  be  used  elsewhere  in  place 
of  building  use  group  definitions 
provided  in  the  Building  Code.  They  are 
not  included  in  S  434.200, 
"Definitions,"  to  avoid  confusion  with 
"Occupancy  Type  Categories." 

Food  service,  fast  food,  and  cafeteria: 
This  group  includes  cafeterias, 
hamburger  and  sandwich  stores, 
bakeries,  ioe  cream  parlors,  cookie 
stores,  and  all  other  kinds  of  retail  food 
service  establishments  in  which 
customers  are  generally  served  at  a 
counter  and  their  direct  selections  are 
paid  for  and  taken  to  a  table  or  carried 
out. 


Garages:  This  category  includes  all 
types  of  parking  garages,  except  for 
service  or  repair  areas. 

Leisure  dining  and  bar:  This  group 
includes  cafes,  diners,  hers,  lounges, 
and  similar  establishments  where  orders 
are  placed  with  a  wait  person. 

Mall  concourse,  multi-store  service: 
This  group  includes  the  interior  of 
multifunctional  public  spaces,  such  as 
shopping  center  malls,  airports,  resort 
concourses  and  malls,  entertainment 
bciUtiss,  and  related  types  of  buildings 
or  spaces. 

Offices:  This  group  includes  all  lunds 
of  offices,  including  corporate  and 
professional  offices,  office/laboratories, 
governmental  offices,  libraries,  and 
similar  facilities,  where  paperwork 
occius. 

Retail:  A  retail  store,  including 
departments  for  the  sale  of  accessories, 
clothing,  dry  goods,  electronics,  and 
toys,  and  other  types  of  establishments 
that  display  objects  for  direct  selection 
and  purchase  by  consiuners.  Direct 
selection  means  literally  removing  an 
item  firom  display  and  carrying  it  to  the 
checkout  or  pick-up  at  a  customer 
servics  Cacility. 

Schools:  This  category,  subdivided  by 
pre-school/ elementary,  junior  high/high 
school,  and  technical/vocational, 
includes  public  and  private  educational 
institutions,  for  children  or  adults,  and  ' 
may  also  include  community  centers, 
college  and  tmi  varsity  buildLogs,  and 
business  educational  centers. 

Service  establishment:  A  retail-like 
bcility,  such  as  watch  repair,  real  estate 
offices,  auto  and  tire  service  facilities, 
parts  departments,  travel  agencies  and 
similar  facilities,  in  which  the  customer 
obtains  services  rather  than  the  direct 
selection  of  goods. 

Warehouse  and  storage:  This  includes 
all  types  of  support  bdlities,  such  as 
warehouses,  barns,  storage  buildings. 


shipping/receiving  buildings,  boiler  or 
mechanical  buildings,  electric  power 


buildings,  and  similar  buildings  where 
the  primary  visual  task  is  large  items. 


401 .3.2.— Tables  and  FiGufiES.  Table  401 .3.2a,  l^fTEreoR  ughting  Power  Allowance  WAT 


BuikJsig  Space  Activity'' 


FoodServkn: 

Fast  Food/Caleteria  .. 

Leisure  Oining/Bar  .... 

OfTices 

Retail  3 


Man  Concourse  Multi-store  Service  . 

Seivne  Ealat>i9iimant  

Garages - 

Schools: 

PrsschooVBamenlaiy 

>.  HgWHigh  School 

TediracaWocatkmai 

WaretKuse^waga  _ 


Gross  ligMBd  area  ol  tow  buKtng 


Ota 

2.001  ta 

10,001  to 

25.001  to 

50.001  to 

>2SO.0OOft> 

2.000  ft' 

10,000  ft> 

25.000*' 

50.000  Ri 

250.000  fti 

1.50 

1.38 

1.34 

1.32 

131 

1.30 

2.20 

1.91 

1.71 

^M 

1.46 

1.40 

1JI0 

1.81 

1.72 

1.65 

1.57 

150 

3.30 

3.08 

2.83 

2.50 

2.28 

2.10 

1.60 

158 

1.52 

1.46 

1.43 

1.40 

2.70 

2.37 

2.08 

1.92 

\M 

1.70    •. 

0.30 

0.28 

0.24 

0.22 

0.21 

0.20 

1J0 

1J0 

1.72 

1.66 

157 

150 

1.90 

1.90 

1.88 

1.83 

1.76 

1.70 

2.40 

2.33 

Z17 

2.01 

♦  i-w 

1.70 

0.80 

0.66 

0.56 

0.48 

0.43 

a40 

'  II  at  least  10%  d  the  bulMing  area  is  intended  tor  muftiple  space  adivilies,  such  as  paiMng,  retail,  and  storage  in  an  oftke  bulking,  than  cal- 
culate tor  each  separate  buiWng  type/space  acBvily.  ,     ^ .    .„         ^  _, 

'Ttie  values  in  ttia  categories  are  buiUing  vride  alowances  i*hk^  inchide  the  listed  activity  and  dkectly  related  iadmes  such  as  contaiance 
rooms,  kibtiies,  conidots.  restrooms,  etc. 

'Includes  general,  merchandaing,  and  display  Kghlng. 

Table  401.3.2b.— Unit  Interior  Lighting  Power  Allowance 


Common  araa/adiyity 


Audtticium'  . 
Cortklor'  .... 


ClasaroamAeclura  Hai ...._ 

Electrtoal/MechanKal  Equipmant  Room: 

General » _ 

Control  Rooms' -. 

FoodServce: 

Fast  FootVCaMeria 

Leisure  dining'  „.__-_-»_ 

Bar/Lounge* 

Kitchen  . 


Recreatnn/Launga . 

Stair 

Active  Traffic 

Emargancy  Exit ... 

ToUel  and  Washroom . 

Garage: 


Auto  a  Pedestrian  Circulation  Area  . 
Parking  Area  - ~ - -.. 


Ubraiy: 

Audo  Visual. 
Stack  Area  . 


Card  File  &  Cataloging  . 

Reading  Area — . 

Lobiiy  (GeneraO: 

Racsplian  &  Wailing  ._ 

Elevator  LoUiles 

Alrluin  (MuKi-Stoty): 

RtstSFtoors. 


Each  AddiBonal  Ftoor ~ 

Lodiar  Room  and  Shower 

Oflloa  CalSQOry  1 
Enctosed  offices,  al  open  plan  ofltoes  w/o  partHions  or  vr/paititkins*  kMver  than  4.5  ft  betow  the  ceiing:' 

Reading,  Typing  and  Fling — 


Drafting 
Accounting  . 


Offles  CaHgory  2 

Open  plan  offices  900  ft^  or  larger  w/paitftions*  35  to  4.5  ft  betow  the  ceiling.  OfRces  less  than  900  ft>  ahal  use  category  1:^ 
Reading,  Typing  and  Flng ; 

Accounting r — _- . --; — — -— 


UPOWm' 


\A 
05 
2.0 

a? 

15 

1.3 
1.4 
25 

u* 
a7 

05 

a4 

05 

05 
Ol2 
2.2 

1.1 
1.1 
0l8 
1.1 

15 
a4 

ar 

02 
05 


15 
15 
15 


15 
2j0 
15 


40902 


Federal  Reguter  /  Vol.  61.  No.  152  /  Tuesday.  August  6.  1996  /  Propoaed  Rules 


Table  401.3.2b.— Unit  Interior  Lighting  Power  AJkMrance— Continued 


Camman  araa/adMly 


OMc*  Catagoiy  3 
QpOT  ptin  a*OM  900 1*  or  iHoar  ifi^paMianr  Mglw  man  3.S  «  bMw  •)•  oiang.  OloM  Ins  •»  900  «>  riM  I 


Rsetlna,  Ty(*ig  and  Flng . 

DraMnQ  .. 

Aooounling  . 


UPDW/II> 


Common  AdMly  Aiaac 

ConltranoaAAsalIng  Roam' 

CarfUmKMet  Equipmant 

Rfco,  macttM 


Shop  (Non-kidiMtiM): 


BackicaVElaclfQnic . 

PaMaiQ  .._..,.„ 

Caipamry 


Slangs  ft  Waratiousa: 
'  kacllvs  Staaga . 


Adfve  Skxags.  Suky 
Ac*¥a  Sk)rags,  Fkw  .. 


^A7iS2P2kl2!2l?  liS2,'2.''222J!l!I:  ^ll^tSSiSS^ZSJ^^S!^  ''~?l!Sl'"  proportion  to  »»  ams  sarvsd. 
'A  15  power  atlushnent  factor  is  swiacaUe  lor  mi«-k«iOian  aoacas  whan  a  supplanenlaiy  system  having  independeni 


1.7 

^^ 

1.9 

1.3 
1.1 
1.0 
1.8 

2.5 

2.5 
1.6 
2.3 
1.2 

0.2 
0.3 
0.9 
1.0 
0.2 


>  power  a4usanent  factor  is  sraicaUs  for  mi«-k«ie)ian  apwes 
inaWM  powsr  S33H  o«  ttie  adfusM  IgMng  powsr  tor  Ihal  SMC 
lBcloro«1.0shsibeuasdlor*iSeipoced:^^  ^^ 

*UPO  indudss  IMing  power  rsquirad  lor  d^mn^>  purposes. 

■AraatadorsMnoleiiosadllsr  -Ki~f~~. 


Table  401.3.2c.— Umt  iNTBvon  UoHTifiG  Power  Allowance 


SpecMc  txiUng  araa/adivty' 


Akpoit  Bus  and  Ral  Stafion: 

Baqggga  ArSS 

ConoouisaMain  TldMay 

Tlckat.Counler 

Wailino  &  Loungs  Area 

Bank: 

Customer  Araa 

Banking  AcKMty  Area 

BaitMr  ft  Beauty  Patoi 

Church,  Synagogue,  Ctapet: 

WomUpWongregalionrt 

Preaching  ft  SamKxVaioIr 

Dormilonr 

Bedroom 

Be*ooni  w/Study 

Study  Hal  

Firs  ft  Poice  DepaitmenL 

Ore  Engine  Room __, 

Jail  Cai 

Hospilamursing  Home: 

Conidar> 

DenMSuMExaminaliorVrrsalmeM 

Emergency . „„„„..„..........„ 

Laboratory  .._ 

Lounge/Wailing  Room 

Medkal  Supplies 

Nureery  

Nurae  Station ,,,  ......_ „„. 

Ocoipalional  Therapy/Physical  Theri^  . 

Patient  Room 

Pharmacy „ _.......__„„„„. 

Radtotogy _ 

Surgical  ft  OB  siiiies  ZZ_..ZIZI I"! 

General  Area  

Operaliig  Room  —-_„„„..„...„....., 

Recovery _ 

HotaVConlerence  Center 

Banquet  Rocm/MuMpuipose^  .._ „. 


UP0W«2 


0.8 

a9 

2.0 
0.8 

1.0 
2.2 
1.6 

1.7 
1.8 

\J0 
1.3. 
1.2 

a7 
OJ 

141 
2.0 
1.7 
0.9 
2.4 
1.6 
1.8 
1.4 
1i 
1.5 
1.8 
1.8 
6.0 
2.0 
2.0 

1.7 
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TABLE  401 .3.2c.— UNrr  Interior  UonnNG  Power  Allowance— Continued 


SpedSc  buidng  aiea/adMy  < 


Ban  suoiiWPowder  Room 

Guest  Room 

Put*;  Area 

ExNbHon  Hal 

CcnlarencaMeeling*  — 


Receplion  Desk  , 
Laundnr 


Ironing  ft  Sorting .. 

Museum  ft  Galery: 

General  ExNbitton  ...... 

Inapedion/ResluiaUon 
Storage  (Aililacts): 

Inactive 

Active  _ 

PostOlfoe: 

Lobby  . 


Sorting  and  Mailing  . 


Service  StatiotVAuto  Repair . 

Theater 

Pertormanoe  Arts 

Motton  Picture - 

Lobby 


ReWI  EalaMlahiiianla    llsnil»»dislng  and  Clfculatton  Aiee  (AppBcaMa  le  a8  MghMng.  mdudfcig  eeeant  and  dhpllf 
llghdng,  InataWsd  In  nierchendlalng  and  drculaBen  arsee) 

Type  1:  Jeweky  merchandising,  where  minute  examination  of  dteplayed  merchandSe  is  cntical "rr^Zl 

Type  2:  Fme  mereihamising,  such  as  line  apparel  and  accessories,  china,  crystal,  and  slver  art  galeries  snd  where  the  detaiad 
display  and  examination  ol  meichandbing  is  important •-■ 

Type  3:  Mass  merchandteing,  such  as  general  apparel,  variety  goods,  stationafy,  books,  sporting  goods,  hobby  matanals.  cam- 
eras, gifts,  and  luggage,  displayed  in  a  warehouse  type  ol  buiWing,  where  fcxused  display  and  detailed  examination  ol  mer- 
chandise is  important  - ....... .^...^. 

Type  4:  General  merchandWng,  such  as  general  appaiel,  variety  goods,  stationary,  books,  sporting  goods,  hobby  materiats, 
cameras,  gills,  and  luggage,  displayed  in  a  department  store  type  ol  buMng,  wliere  general  display  and  examinatnn  d  mer- 
chandise is  adequate " "•■; ■""• 

Type  5:  Food  and  misoeteneous  such  as  bakeries,  hardware  and  housswaras,  grocery  stares,  appiance  and  himilute  stores, 
where  pleasant  appearance  is  important 

Type  6:  Servk»  est^ishments,  where  lunctkxial  perfomianoe  Is  important ~~ 

MalConcoufse 

Retail  Support  Areas 
Talkiiriing 
Dressin^itting  Rooms 


UPOWAI' 


12 
0:8 
14) 
1J 
1.5 
1.5 
Z4 

0.9 
U 

1.9 
3jO 

M 

a7 
1.1 

2.1 
OB 

1.3 
14) 
U 


5.8 
2.9 

2.7 

2.3 

2.4 

2M 

M 

ai 

1.1 


'  Use  a  weighted  average  UPD  in  nxims  with  multiple  simultaneous  acUvMes.  woigWed  in  proportion  to  the  area  sewed 
'A  1  5  power  adkjstment  factor  is  wplicable  lor  multi-lunctkm  spaces  when  a  supplomentary  system  having  ndependanl  controls  B 
that  has  installed  power  33%  of  the  a$^ad  lighting  power  lor  that  space. 
'Area  lador  or  1.0  shaP  be  used  tor  these  spaces. 
••UPD  includes  ligtiling  power  required  lor  dean-up  purpose. 

°Area  factor  shall  not  exceed  1.55.  .      ^   ^     ^^^         ,  ,,  ,.„,,.,.,■ 

•Not  less  than  90  percent  ol  al  vrorii  stations  shall  be  individually  endosed  with  peitittons  ol  at  least  the  height  descmea 

Table  401 .3.2d.— Unit  Interior  Lighting  Power  AaowANCE 


Indoor  athletto  area/acbvilyi 


Seating  Area,  Al  Sports  

Badminton: 

Oub -.. 

Tournament - 

BasketbalWolleybal: 

Intramural ~ ~ 

Cdege 

Prolessional 

Bowling: 

Approach  Are^ — 

Lanes  

Boxing  or  Wrestling  (plattorm): 
Amateur — -.. 


UPD  W«2 


0.4 

0.5 
0.8 

a* 

1.9 

0.5 
1.1 

2.4 
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Table  401  JAt— t*#T  Interob  Uqhtinq  Power  Auxmwance— Continued 


Ovarii  EaMCWng  aid  HecfMian  Orty  . 
Ck* 


CflftiQi  or  FMlHaionil 
Skiing  RMc 


EjMiiliaVPratMiionl . 


TOTniK 

CkMMhft  (CiM  R) . 
Pnmnmat (Omtl)  _ 
T«wii.TMK 

Oub 


UPOVIMI> 


,4J 

14) 

U 
24 

U 

(U 
ZjS 

OJ 
15 
1i> 

1.3 

24 

IX) 
14 


I  MipMdanl  oanMi  it  inrttftd 


i  aTs  SffSiSX  •S,'"-'232£  EStSS^^ 

'CaiiMw  at  10  *.  b^^ond  ptqfing  boundMn  but  Ian  awi  or  (quil  to  •»  low  toor  WM  o«  tw  ipafls  a^ 
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4oaos 


Figarc  4013^ 
Area  Factor  FoniBla 


i/here  n  = 


10.21  {CH  -2.5) 


-  1 
I 


Area  Factor 
Formula: 

Area 
Factor  (AF)  =  0.2  +  0.8  (1/0.9^ 


where: 


AF  •  area  ftctor, 

CH  =  ceaing  height  (ft), 

A,  =  space  area  (fi^. 

If  AF  <1.0  use  1.0;  if  AF  >1.8  use  1.8 


401.3.3    Lighting  Power  Control 
Cndits.  The  interior  connected  lighting 
power  determined  in  accordance  with 
§  434.401.3.2  can  be  decreased  for 
luminaries  that  are  automatically 
controlled  for  occupancy,  daylight, 
lumen  maintenance,  or  programmable 
timing.  The  adjusted  interior  connected 
lighting  power  shall  be  determined  by 
subtracting  the  sum  of  all  lighting  power 
control  credits  from  the  interior 
connected  lighting  power.  Using  Table 
401.3.3,  the  lighting  power  control 
credit  equals  the  power  adjustment 
factor  times  the  connected  lighting 


power  of  the  controlled  lighting.  The 
lighting  power  adjustment  shall  be 
applied  with  the  following  limitations: 

Ca)  It  is  limited  to  the  specific  area 
controlled  by  the  automatic  control 
device. 

(b)  Only  one  lighting  power 
adjustment  may  be  used  for  each 
building  space  or  luminaire,  and  50 
percent  or  more  of  the  controlled 
tiuninaire  shall  be  within  the  applicable 
space. 

(c)  Controls  shall  be  Installed  in  series 
with  the  lights  and  in  series  with  all 
manual  switching  devices. 

(d)  When  sufBcient  daylight  is 
available,  daylight  sensing  controls  shall 


be  capable  of  reducing  electrical  power 
consumption  for  lighting  (continuously 
or  in  steps)  to  50  percent  or  less  of 
maximum  power  consumption. 

(e)  I}aylight  sensing  controls  shall 
control  all  luminaires  to  which  the 
adjustment  is  applied  and  that  direct  a 
minimum  of  50  percent  of  their  light 
output  into  the  daylight  zone. 

(0  Programmable  timing  controls  shall 
be  able  to  program  diffisrent  schedules 
for  occupied  and  unoccupied  days,  be 
readily  accessible  for  temporary 
override  with  automatic  return  to  the 
original  schedule,  and  keep  time  during 
power  outages  for  at  least  four  hours. 


Table  40l.3.3.^lJGHnNG  Power  Adjustment  Factors 


Automatic  control  devices 


PAF 


(1)  DayligM  Sensing  controls  (OS),  continuous  dimming  . 

(2)  OS,  multiple  step  dimming 

(3)  OS,  ON/OFF  . 


(4)  OS  continuous  dimming  and  programmable  timing 

(5)  OS  multiple  step  dimming  and  programmable  timing 

(6)  OS  ON/OFF  and  programmable  liming 

(7)  DS  continuous  dmming,  programmable  timing,  and  lumen  maintenance  ..„ 

(8)  OS  mulliple  step  dimming,  programmable  timing,  and  lumen  maintenance  . 

(9)  OS  ON/OFF,  programmable  timing,  and  lumen  maintenance _ 

(10)  Lumen  maintenance  control .._ _ _ 

(11)  Lumen  maintenance  and  programmable  timing  control  

(12)  Programmable  timirgconlrol _ 


OJO 
020 
0.10 
OJS 
not. 

ai5 
040 
OJO 
020 
0.10 
0.16 
0.16 


40906 


Vol  61,  No.  152  /  Tue»day,  August  6,  1996  /  Proposed  Rules 


Table  401 .3^.— (jghting  Power  Adjustment  Factors— Continued 


Fadfl  togiHwr  /  Vol.  61.  No.  152  /  Tuesday,  August  6,  1996  /  Proposed  Rules 


AutofiMDc  cunbui  dsvloss 


(13)  Occupancy  aentor  (OS) 

(14)  OS  and  DS,  cwMniaus  dmmlng  ... 

(15)  OS  and  OS,  nNiMpl»4l^>  dknmino . 

(16)  OS  «<d  OS,  ONfOFF 


(17)  OS  OS  conttnuous  dnnnkia  and  kmian  wlmawwca  ... 
(1Q  OS,  OS  imMpttmtp  dkirnikig  and  luman  iiia*ilwi<iiit«  . 

(19)  OS,  OS  ONAOFF,  and  knan  malnlanance  

(20)  OS  and  luman  inaMananoa 


(21)  OS  and  pngranimabto  liming  oonM  . 


PAF 


0.30 
0.40 
0.36 
a36 
0.45 
0.40 
0.36 
036 
0.35 


401.3.4    Lighting  Controls 

401.3.4.1  Type  of  Ughtiag  Controls. 
All  lighting  systems  shall  ham  controb, 
with  the  exception  of  emei^ncy  uae  or 
exit  lighting. 

401.3.4.2  Number  of  Manual 
Controls.  Spaces  encloaed  by  vnlls  or 
oeiling-high  partitions  shall  have  a 
minimum  of  one  m«"ii«l  control  (on/off 
switch)  for  lighting  in  that  space. 
Additional  manual  controls  shall  be 
provided  fior  each  task  location  or  for 
eech  group  of  task  locatioiis  within  an 
area  of  450  ft'  or  less.  For  spaces  with 
onhr  one  lighting  fixture  or  with  a  single 
heiust,  one  manual  control  is  required. 
Exceptions  are  as  follows: 

401.3.4.2.1  Continuous  lighting  for 
security: 

401.3.4.2.2  Systems  in  which 
occupancy  sensors,  local  programmable 
timers,  or  three-level  (including  OFF) 
step  controls  or  preset  dimming  controls 
are  substituted  for  manual  controls  at 
the  rate  of  one  for  every  two  required 
manual  controls,  providing  at  least  one 
control  is  installed  for  every  ISOO  watts 
of  power. 

401.3.4.2.3  Systems  in  which  four^ 
level  (including'OFF)  step  controls  or 
preset  dimming  controls  or  automatic  or 
continuous  dimming  controls  are 
substituted  for  manual  controls  at  a  rate 
of  one  for  every  three  required  manual 
controls,  providing  at  least  one  control 
is  installed  for  every  1500  watts  of 
power. 

401.3.4.2.4  Spaces  that  must  be  used 
as  a  whole,  such  as  public  lobbies,  retail 
stores,  warehouses,  and  storwooms. 

401.3.4.3  Multiple  Location 
Controls.  Manual  controls  that  operate 
the  same  load  from  multiple  locations 
must  be  counted  as  one  manual  control. 

401.3.4.4  Control  Accessibility. 
Lighting  controls  shall  be  readily 
accessible  from  within  the  space 
controlled.  Exceptions  are  as  follows: 
Controls  for  spaces  that  are  be  used  as 
a  whole,  automatic  controls, 
programmable  controls,  controls 
requiring  trained  operators,  snd  controls 
for  safety  hazards  and  security. 


401.3.4.5  Hotel  and  Motel  Guest 
Room  Control.  Hotel  and  motel  guest 
rooms  and  suites  shall  have  at  least  one 
master  switch  at  the  main  entry  door 
that  controls  all  permanently  wired 
lighting  fixtures  and  switched 
receptacles  excluding  bathrooms.  The 
following  axoeptiaa  applies:  Where 
switches  are  provided  at  the  entry  to 
each  room  of  a  m(iltiple-room  suite. 

401 .3 .4.6  Switchhig  of  Exterior 
Lighting.  Exterior  ligfa^  not  intended 
for  24-hour  use  shall  be  automatically 
switched  by  either  timer  or  photocell  or 
a  combination  of  timer  and  photocell. 
When  used,  timers  shall  be  capable  of 
seven-day  and  seasonal  daylight 
schedule  adjustment  and  have  power 
backup  for  at  least  four  hours. 

401.3.5    Ballasts. 

401.3.5.1  Tandem  Wiring.  One-lamp 
w  three-lamp  fluorescent  luminaries 
that  are  recess  mounted  within  10  ft 
center-to-center  of  each  other,  or 
pendant  mounted,  or  surface  moimted 
within  1  ft  of  each  other,  and  within  the 
same  room,  shall  be  tandem  wired, 
unless  three-lamp  ballasts  are  used. 

401.3.5.2  Power  Factor.  All  ballasts 
shall  have  a  power  factor  of  at  least 
90%,  with  the  exception  of  dimming 
ballasts,  and  ballasts  for  drcline  and 
compact  fluorescent  lamps  and  low 
wattage  HID  lamps  not  over  100  W. 

t4M.402 

idmaMrt 

The  building  envelope  and  its 
associated  assemblies  and  materials 
shall  meet  the  provisions  of  this  section. 

402.1    Calculations  and  Supporting 
Infbrmatian. 

402.1.1    Material  Properties. 
Information  on  thermal  properties, 
building  envelope  system  performance, 
and  component  heat  transfer  shall  be 
obtained  from  RS-4.  When  the 
informatimi  is  not  available  from  RS-4, 
the  data  shall  be  obtained  from 
manufacturer's  information  or 
laboratory  or  field  test  measurements 
using  RS-5,  RS-6,  RS-7,  or  RS-8. 

402.1.1.1    The  shading  coefficient 
(SC)  for  fenestration  shall  be  obtained 


from  RS— 4  or  frtMn  manufMrturer's  test 
data.  The  shading  coefficient  of  the 
fenestration,  including  both  internal  and 
external  shading  devices,  is  SCx  and 
excludes  the  eSact  of  external  shading 
projections,  which  are  calculated 
sepsntely.  The  shading  coefficient  used 
for  louvered  shade  screens  shall  be 
determined  using  a  profile  angle  of  30 
degrees  as  found  in  Table  41,  Chapter  27 
of  RS-4. 

402. 1 .2    Thaimal  Perfbnnanoe 
Calculations.  The  overall  thermal 
transmittaiu^e  of  the  building  envelope 
shall  be  calculated  in  accordance  with 
Equation  402.1.2: 
Uo  =  rUiAi/A.  =  (U,A,*UjA2  +  .  .  .+ 

UnAmI/Ao        (402.1.2) 
where: 

Uo  =  the  area-weighted  average  thermal 
transmittanoe  of  the  gross  area  of 
the  building  envelope;  i.e.,  the 
exterior  wall  assembly  including 
fenestration  and  doors,  the  roof  and 
ceiling  assembly,  and  the  floor 
assembly,  Btu/(h*ft>**F) 
Ao  =  the  gross  area  of  the  building 

envelope,  ft' 
Ui  =  the  thermal  transmittance  of  each 
individual  path  of  the  building 
envelope,  i.e.,  the  opaque  portion  or 
the  fenestration,  Btu/(h*ft^''F) 
U|  =  1/R|  (where  R,  is  the  total  resistance 
to  heat  flow  of  an  individual  path 
through  the  building  envelope) 
Ai  -  the  area  of  eech  individual  element 
of  the  building  envelope,  ft' 
The  thermal  transmittance  of  each 
component  of  the  building  envelope 
shall  be  determined  with  due 
consideration  of  all  major  aeries  and 
parallel  heat  flow  paths  through  the 
elements  of  the  component  and  film 
coefficients  and  shall  account  for  any 
compression  of  insulation.  The  thermal 
transmittance  of  opaque  elements  of 
assemblies  shall  be  determined  using  a 
series  path  procedure  with  corrections 
for  the  presence  of  parallel  paths  within 
an  element  of  the  envelope  assembly 
(such  as  wall  cavities  with  parallel 
paths  through  insulation  and  studs). 
The  thermal  performance  of  adjacent 


Table  402.li.la^-PARALLEL  Path 

CORRECTK)N  FACT0R&-*(IETAL 

Hoof  Trusses  Spaced  4  ft.  o.c. 
OR  Greater  That  Penettwte  the 
Insulation 


ground  in  below-grade  applications 
shall  be  excluded  from  all  thermal 
calculations. 

402.1.2.1    Enveltqte  Assemblies 
Containing  Metal  Framing  The  thermal 
transmittance  of  the  envelope  assembly 
containing  metal  fiaming  shall  be 
determined  from  one  of  three  methods: 

(a)  Laboratory  or  Beld  lest 
measurements  based  on  RS-5,  RS-6, 
RS-7,  or  RS-8. 

(b)  The  zone  method  described  in 
Chapter  22  of  RS-4  and  the  formulas  on 
page  22.10. 

(c)  For  metal  roof  trusses  or  metal 
ttads  covered  by  Tables  402.1.2.1a  and 
b,  the  total  resistance  of  the  series  path 
shall  be  calculated  in  acccxdance  with 
the  following  Equations: 

Equation  402.1.2.1a 

Ui  =  1/R(  I  Based  on  0.66-inctHlanialar  oroas  msm- 

RisRi  +  Re  IMTS  every  one  toot 

Table  402.1.2.1b.— Parallel  Path  Correction  Factors— Metal  Framed  Waixs  With  Studs  16  Qa.  or  Lighter 


where: 

R,  s  the  total  reaiatance  of  the  envelope 
assembly 

Ri  s  the  resistance  of  the  series  elements 
(for  i  3 1  to  n)  excluding  the  parallel 
path  element(s) 

Re  =  the  equivalent  resistance  of  the 
element  containing  the  parallel  path 
(R-value  of  insuiation  x  Fd.  Values 
for  Fc  and  equivalent  resistances 
shall  be  taken  from  Tables 
402.1.2.1a  orb. 


cavity  f)-vaki*s 

Coirso- 

lonlaclv 

F. 

EquMlanI 

n.' 

R-0 

R-6 

R-10 

H-15-..     _ 

R-ao 

R-as _•_„      _ 

•R-30 

R-36 

1.00 
tl.«6 
0.92 
0J8 
0J6 
0J1 
0.79 
0.76 
0.73 
0.71 
0.06 
0.67 

R-0 
R-4.e 

n-92 

R-13.2 
R-17.0 
R-20.3 
H-23.7 
R-2B.6 
R-a9.2 
R-32.0 
R-34.5 

R-40 

R-4S 
R-60 

R-66 

R-36.0 

Siie  of  mambaca 

Spvanool 
frwninQ,  In, 

CaviykwO- 
«onR-valua 

•orF. 

EqiiMiar<ie- 
aWancaR, 

2k4 

16  O.C. 

24  O.C. 

16  O.C. 

24  0.C. 

16  O.C. 
24  O.C. 

R-11 
R-13 
R-15 
R-11 
R-13 
R-15 
R-19 
R-21 
R-19 
R-21 
R-2S 
R-25 

0.50 
0.46 
0.43 
0.60 
0.56 
0.52 
0J7 
043 
0.45 
OJS 
0J1 
0J8 

R-6.0 

2x4  . _ 

■ 

R-e.a 

R«.4 

R-6.e 

2x6 -  

R-7.2 
R-7J 
R-7.1 

2x6 

R^.0 
R-8.6 

2x8 

R-7.4 
R-7.8 

2x8 

- - 

R4.6 

402.1.2.2    Envelope  Assemblies 
Containing  Noimietal  Framing.  The 
thermal  transmittance  of  the  envelope 
assembly  shall  be  determined  bom 
laboratory  or  field  test  measurements 
based  on  RS-5,  RS-6,  RS-7,  or  RS-8  or 
fit>m  the  series-parallel  (isothermal 


planes)  method  provided  in  page  23.2  of 
Chapter  23  of  RS-4. 

402.1.2.3    Metal  Buildings.  For 
elements  with  internal  metallic 
structures  bonded  on  one  or  both  sides 
to  a  metal  skin  or  covering,  the 
calculation  procediue  specified  in  RS- 
9  shall  be  used. 


402.1.2.4    Fenestration  Assemblies. 
Calculation  of  the  overall  thermal 
transmittance  of  fenestration  assemblies 
shall  consider  the  center-of-glass,  edge- 
of-glass,  and  frame  componeuts. 

(a)  The  following  equation  402.1.2.4a 
shall  be  used. 


y 
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EqiiatMMi402.1^4a 


Equation  402.1.2.4a 

[E?.,(A^+V+AtJ] 
=  (U^,  X  A^i  +  U^,  X  A^i  +  Ut,  X  Aj,  +  U^ 

+ ...  U^  X  A^  +  U^  X  A^  +  Ut,  X  AtJ/(A^, 

+  Atj+...A^  +  A^  +  AtJ 
Ucr=  [S:-,  (U^  X  A^  +  U^  X  A^  +  Uy  X  Ati)l/ 

=  (U^,  X  A^,  +  U^,  X  A^,  +  Ut,  X  A(,  +  U^ 

+ ...  U^  X  A^  +  U^  X  A^  +  Uj.  X  A4J/(A^, 

+  A^,  +  At,  +  A^  +  A^ 
+  Atj+...A^  +  A^  +  A(J 


I     = 


n    = 


A..= 


U,= 


U,  = 
Ar  = 


tbe  overall  diomal  transmittance  of  die  foiestnitioa 

assemblies,  indoding  die  center-of-^ass,  edge-of-g}ass, 

and  fiame  cooqxxients,  Btu/(h-ft'-°F) 

numerical  subscrqjt  (1, 2, . .  .n)  refers  to  each  of  dw  various 

fenestration  types  ptesoit  in  the  wall 

die  number  of  fenestration  assembUes  in  die  wall  assembly 

die  thennal  transmittance  of  the  center-of-glass  area, 

Btoi/Oife-F) 

the  centCT  of  ^ass  area,  that  is  die  overall  visible  glass  area 

minus  the  edge-of-glass  area,  ft^ 

die  diennal  transmittance  of  the  edge  of  the  visible  ^ass 

area  including  die  effects  of  spacers  in  multiple  glazed 

units,  Btii/Oi-tf-F) 

die  edge  of  the  visible  glass  area,  diat  is  the  2.3  in. 

perimeter  band  adjacent  to  the  frame,  ft^ 

die  diennal  transmittance  of  die  frame  area,  Btu/(h'ft^°F) 

the  frame  area  that  is  the  overall  area  of  die  entire  gazing 

product  minus  the  center-of-glass  area  and  minus  the  edge- 

of-glass  area,  ft' 


(1)  Results  bom  laboratory  test  of 
centei^of-^lass,  edgsKif-^lass,  and  bame 
assemblies  tested  as  a  unit  at  winter 
conditions.  One  of  the  procedures  in 
Section  8.3. 2  of  RS-1  shall  be  used. 

(2)  Overall  generic  product  C 
(commercial)  in  Table  13,  Chapter  27,  oT 
the  RS-4.  The  generic  product  C  in 
Table  13,  Chapter  27,  is  based  on  a       * 
product  of  24  ft'.  Larger  units  will 
produce  lower  U-values  and  thus  it  is 
recommended  to  use  the  calculation 
procedure  detailed  in  Equation 
402.1.2.4a. 

(3)  Calculations  based  on  the  actual 
area  for  centerKif-^ass,  edge-of.glass, 
and  frame  assemblies  and  on  the 
thermal  transmittance  of  components 
derived  from  402.1.2.4a,  402.1.2.4b  or  a 
combination  of  the  two. 

402.1.3    Gross  Areas  of  Envelope 
Components. 

402.1.3.1    Roof  Assembly.  The  gross 
area  of  a  roof  assembly  shall  consist  of 
the  total  surface  of  the  roof  assembly 
exposed  to  outside  air  or  unconditioned 
spaces  and  is  measured  from  the 
exterior  faces  of  exterior  walls  and 


centerline  of  walls  separating  buildings. 
The  roof  assembly  includes  all  roof  or 
ceiling  components  through  which  heal 
may  flow  between  indoor  and  outdoor 
environments,  including  skylight 
surfaces  but  excluding  service  openings. 
For  thermal  transmittance  purposes 
when  return  air  ceiling  plenums  are 
employed,  the  roof  or  ceiling  assembly 
shall  not  include  the  resistance  of  the 
ceiling  or  the  plenum  space  as  part  of 
the  total  resistance  of  the  assembly. 

402.1.3.2  Floor  Assembly.  The  gross 
area  of  a  floor  assembly  over  outside  or 
unconditioned  spaces  shall  consist  of 
the  total  surface  of  the  floor  assembly 
exposed  to  outside  air  or  unconditioned 
space  and  is  measured  from  the  exterior 
foce  of  exterior  walls  and  centerline  of 
walls  separating  buildings.  The  floor 
assembly  shall  include  all  floor 
components  through  which  heat  may 
flow  between  indoor  and  outdoor  or 
unconditioned  space  environments. 

402.1.3.3  Wall  Assembly.  The  gross 
area  of  exterior  walls  enclosing  a  heated 
or  cooled  space  is  measured  on  the 
exterior  and  consists  of  the  opaque 


walls,  including  between-Qoor 
spandrels,  peripheral  edges  of  flooring, 
window  areas  (including  sash),  and 
door  areas  but  excluding  vents,  grilles, 
and  pipes. 

402.2    Air  Leakage  and  Moistiue 
Mitigation.  The  requirements  of  this 
section  shall  apply  only  to  those 
building  components  that  separate 
interior  building  nonditioneol  space 
from  the  outdoors  or  from 
unconditioned  space  or  crawl  spaces. 
Compliance  with  the  criteria  for  air 
leakage  through  building  components 
shall  be  determined  by  tests  conducted 
in  accordance  with  RS-10. 

402.2.1    Air  Barrier  System.  A  barrier 
against  leakage  shall  be  installed  to 
prevent  the  leakage  of  air  through  the 
building  envelope  according  to  the 
following  requirements: 

(a)  The  air  barrier  shall  be  continuous 
at  all  plumbing  and  heating  penetrations 
of  the  building  opaque  wall. 

(b)  The  air  barrier  shall  be  sealed  at 
all  penetrations  of  the  opaque  building 
wall  for  electrical  and 
telecommunications  equipment 


Table  402.2.1.— Air  Leakage  for  Fenestration  and  Doors— Maxmum  Allowable  Infiltration  Rate 


Compofwnt 

Reierence  slandeid 

diTiAn  It  sash  crack 
orclniA'olaraa 

raneeir— on 

Akminum: 

Operable 

RS-11  ...    . 

RS-11  

RS-11  ._    . 

RS-12 _. 

RS-13 

RS-13  

RS-13  

0.37clmAnil 

Mouaki 

1.50cknA|2 

Fnad 

0.1S  dm/Ill 

PVC:  Prime  Windotn 

Wood: 

Residential  

0J7c*n«' 

Light  Commercial 

0.2S  dm/IP 

0  IScfm/IP 

Sliding  QlMe  Oooi* 

Almnnum  Z 

RS-11  

HS-12  ..._    

RS-14 

RS-14 

RS-14  

RS-10 

RS-10  

RS-10  

0.37ctmAP 

PVC _._ _. 

OJ/dmlinll 

Doors— Wood: 

Rasidenlial  

Heavy  Commercial 

0.34  dmm!       - 
05Sc(m/n' 
0.10  dm/It' 

Co'""Myc'Bi  Eitranoe  Ooofs _ 

1.2S  dm/It! 

FbniriMiKal  SiMngino  n<y<rf              

OSOdrnJIP 

Wan  Sactuns  Aluminwn 

OMCMtP 

Note:  [Ttra  "Maximum  AlkMirable  InWIration  Rates"  are  ktxn  cuirant  standards  to  alow  the  use  ol  available  products.) 


402.2.2    Building  Envelope.  The 
following  areas  of  the  building  envelope 
shall  be  sealed,  caulked,  gaskeled,  or 
weatherstripped  to  limit  air  leakage: 

(a)  Intersections  of  the  fenestration 
and  door  frames  with  the  opaque  wall 
sections. 

(b)  Openings  between  walls  and 
foundations,  between  walls  and  roof 
and  wall  panels. 


(c)  Openings  at  penetrations  of  utility 
service  through,  roofe,  walls,  and'floon. 

(d)  Site  built  fsnestration  and  doors. 

(e)  All  other  openings  in  the  building 
envelope. 

Exceptions  are  as  follows:  Outside  air 
intakes,  exhaust  outlets,  relief  outlets, 
stair  shaft,  elevator  shaft  smoke  relief 
openings,  and  other  similar  elements 
shall  comply  with  subsection  403. 


'  402.2.2.1  Fenestration  and  Doors 
Fenestration  and  doors  shall  meet  the 
requirements  of  Table  402.2.1. 

402.2.2.2  Building  Assemblies  Used 
as  Ducts  or  Plenums.  Building 
assemblies  used  as  ducts  or  plenums 
shall  be  sealed,  caulked,  and  gasketed  to 
limit  air  leakage. 

402.2.2.3  Vestibules.  A  door  that 
separates  conditioned  space  from  the 
exterior  shall  be  equipped  with  an 
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enclosed  vestibule  with  all  doois 
opening  into  and  out  of  the  vestibule 
equipped  with  self-clcang  device*. 
Vestibules  shall  be  designed  .so  that  in 
peasiBg  through  the  vestibule,  it  is  BOt 
nacassary  for  the  intwior  and  exterior 
doon  to  open  at  the  same  time. 
Exceptions  are  as  follouvs:  Exterior  doors 
need  not  be  protected  with  a  vestibule 
where: 

(a)  The  door  is  a  revolving  door. 

(b)  The  door  is  used  priHMrily  to 
facilitate  vehicular  movement  or 
nalarial  hasdhng. 

(c)  The  door  is  not  intended  to  be 
used  as  a  general  entrance  door. 

(d)  The  door  opens  directiv  from  a 
dwelling  unit. 

(e)  The  door  opens  directly  from  a 
retail  space  leas  than  2,000  ft'  in  area, 
or  Cnm  a  space  leak  than  1,500  ft'  for 
other  uses. 

(i)  fai  buildings  less  than  three  stories 
in  building  hei^t  in  regions  that  have 
less  than  6,300  heating  degree  days  base 
SST. 

402.2.2.4  Compliance  Testing.  All 
buildings  shall  be  tested  after 
completion  using  the  methodology  in 
RS-11,  or  an  equivalent  approved 
method  to  determine  the  envelope  air 
leakage.  A  standard  blower  door  test  is 
an  acceptable  technique  to  pressurize 
the  building  if  the  building  is  5,tXX)  ft' 
or  less  in  area.  The  building's  air 
handling  system  can  be  used  to 
pressurize  the  building  if  the  building  is 
larger  than  5,000  ft'.  The  following  test 
conditions  shall  be: 

(a)  The  measured  envelope  air  leakage 
shall  not  exceed  1.57  pounds  per  square 
foot  of  wall  area  at  a  pressure  difliarance 
of  0.3  inches  water. 

(b)  At  the  time  of  testing,  all  windows 
and  outside  doors  shall  be  installed  and 
closed,  all  interior  doors  shall  be  open, 
and  all  air  handlers  and  dampers  shall 
be  operable.  The  building  shall  be 
unoccupied. 

(c)  During  the  testing  period,  the 
average  wind  speed  during  the  test  shall 
be  less  than  6.6  feet  per  second,  the 
average  outside  temperature  greater  than 
59**F,  and  the  average  inside-outside 
temperature  difference  is  less  than  41**F. 

402.2.2.5  jtloisture  Migration.  The 
building  envelope  shall  be  designed  to 
limit  moisture  migration  that  leads  to 
deterioration  in  insulation  or  equipment 
performance  as  determined  by  the 
following  construction  practices: 

(a)  A  vapor  retarder  snail  be  installed 
to  retard,  or  slow  down  the  rate  of  water 
vapor  diffusion  through  the  building 
envelope.  The  position  of  the  vapor 
retarder  shall  be  determined  taking  into 
account  local  climate  and  indoor 
humidity  levels.  The  methodologies 
presented  in  Chapter  20  of  RS-A  shall  be 


used  to  determine  temperature  and 
watar  vapor  profiles  through  the 
anvalope  sy^ems  to  assess  the  potential 
for  coodeosation  within  the  envelope 
and  to  detannine  the  position  of  the 
vapor  retarder  Mrithin  the  envelope 
system. 

(b)  The  vapor  retarder  shall  be 
installed  over  the  entire  building 
envelope. 

(cj  The  perm  rating  requirements  of 
the  vapor  retarder  shall  be  determined 
using  the  methodologies  contained  in 
Chapter  20  of  RS-4,  and  shall  take  into 
acoeunt  local  climate  aad  indoor 
humidity  leveL  The  vapor  retarder  shall 
have  a  peifuimance  rating  of  1  p«m  or 
less. 

402.3    Thermal  Performance  Criteria. 

402.3.1    Roofa:  Floors  and  Walls 
Adjacent  to  UnconditioDed  Spaces.  The 
area  weighted  average  thnmal 
transmittanoe  of  roob  and  also  of  floors 
and  walls  ad)aoeat  to  imconditioned 
spaces  shall  not  exceed  the  criteria  in 
Table  402.3.1a.  Exceptions  are  as 
follows:  Skylights  for  which  daylight 
credit  is  taken  may  be  excluded  from 
the  calculations  of  the  roof  assembly  Uo< 
if  all  of  the  following  conditions  are 
met: 

(a)  The  opaque  roof  thermal  - 
transmittanoe  is  less  than  the  criteria  in 
Table  402.3.1b. 

(b)  Skylight  areas,  including  framing, 
as  a  percentage  of  the  roof  area  do  not 
exceed  the  values  specified  in  Table 
402.3.1b.  The  maximimi  skylight  area 
from  Table  402.3.1b  may  be  increased 
by  50%  if  a  shading  device  is  used  that 
blocks  over  5t)%  of  the  solar  gain  during 
the  peak  cooling  design  condition.  For 
shell  buildings,  the  permitted  skylight 
area  shall  be  based  on  a  light  level  of  30- 
foot  candles  and  a  lighting  power 
density  (LPD)  of  less  than  1.0  w/ft'.  For 
speculative  buildings,  the  permitted 
skylight  area  shall  be  based  on  the  unit 
lifting  power  allowance  bom  Table 
401.3.2a  and  an  illuminance  level  as 
follows:  for  LPD  <  1.0,  use  30 
fbotcandles;  for  1.0  <  LPD  <  2.5,  use  50 
footcandles;  and  for  LPD  2  2.5,  use  70 
footcandles. 

(c)  All  electric  lighting  fixtures  within 
daylighted  zones  under  skylights  are 
controlled  by  automatic  daylighting 
controls. 

(d)  The  Uo  of  the  skylight  assembly 
including  framing  does  not  exceed 

Btu/(h»ft'«*F).  (Use  0.70  for  > 

8000  HDD65  and  0.45  for  >8000  HDD6S 
or  both  if  the  jurisdiction  includes  cities 
that  are  both  below  and  above  8000 
HIX565.) 

(e)  Skylight  curb  U-value  does  not 
exceed  0.21  Btu/(h<ft'*°F). 


(fl  The  infiltration  coefficient  of  the 
skyUghts  does  not  exceed  0.05  cfrn/ft'. 

402.3.2  Bekm-Giade  Walls  and 
Slabs-on-Giade.  The  thermal  resistaaoe 
(R-value)  of  insulation  for  slabs-on- 
grade,  or  the  overall  thermal  resistances 
of  walls  in  contact  with  the  earth,  shall 
b^  equal  to  or  greater  than  the  values  in 
Table  403.3.2. 

402.4    Exterior  Walls.  Exterior  walls 
shall  cenply  with  either  402.4.1  or 
402.4.2. 

402.4.1    Prescriptive  Criteria,  (a)  The 
exterior  wah  shall  be  designed  in 
accordance  with  subsections  402.4.1.1 
and  402.4.1.2.  When  the  internal  load 
density  range  is  not  known,  the  0-l.SO 
W/ft'  range  shall  be  used  for  residential, 
hotel/motel  guest  rooms,  or  warehouse 
occupancies;  the  3.01-3.50  W/ft'  range 
shall  be  used  for  retail  stores  smaller 
than  2,000  ft'  and  technical  and 
vocational  schools  smaller  than  lO.CXH) 
ft':  and  the  1.51-3.00  W/ft<  range  shall 
be  used  for  all  other  occupancies  and 
building  sizes.  When  the  building 
envefope  is  designed  or  constructed 
prior  to  knowing  the  building 
occupancy  type,  an  internal  load 

density  of W/ft'  shall  be  used. 

[Use  3.0  W/ft'  for  11D065  <3000,  2.25 
W/ft'  for  3000  <  HDD65  <  6000,  and  1.5 
W/ft'  for  HDD65  >  6000.) 

(b)  When  more  than  one  condition 
exists,  area  weighted  averages  shall  be 
used.  This  requirement  shall  apply  to  all 
thermal  transmittances.  shading 
coefficients,  projection  factors,  and 
internal  load  densities  rounded  to  the 
same  number  of  decimal  places  as 
shown  in  the  respective  table. 

402.4.1.1  Opaque  Walls.  The 
weighted  average  thermal  transmittanoe 
(U-value)  of  opaque  wall  elements  shall 
be  less  than  the  values  in  Table 
402.4.1.1.  For  mass  walls  (HC25), 
criteria  are  presented  for  low  and  high 
window/wall  ratios  and  the  criteria 
shall  be  determined  by  interpolating 
between  these  values  for  the  window/ 
wall  ratio  of  the  building. 

402.4.1.2  Fenestration.  The  design  of 
the  fianestration  shall  meet  the  criteria  of 
Table  402.4.1.2.  When  the  fenestration 
columns  labeled  "Perimeter 
Daylighting"  are  used,  automatic 
daylighting  controls  shall  be  installed  in 
the  perimeter  daylighted  zones  of  the 
building.  These  daylighting  controls 
shall  be  capable  of  reducing  electric 
lighting  power  to  at  least  50%  of  full 
power.  Only  those  shading  or  lighting 
controls  for  perimeter  daylighting  that 
are  shown  on  the  plans  shall  be 
considered.  The  column  labeled  "  VLT  > 
=  SO"  shall  be  used  only  when  the 
shading  coefficient  of  the  glass  is  less 
than  its  visible  light  transmittance. 
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Example  AltenuUe  Compooent  Package 
TaUe 

The  example  Alternate  Component 
Package  tables  iUustratetbe 
requirements  of  subsections  301.1, 


402.3.1,  402.3.2,  402.4.1.1  and  402.4.1.2. 
Copies  of  specific  tables  contained  in 
this  example  can  be  obtained  from  the 
Energy  CMle  for  Federal  Commercial 
Buildings,  Docket  No.  EE-ltM-79-112- 
C  Buildings  Division,  EE-432,  Office  of 


Codes  and  Standards,  U.S.  Department 
of  Energy,  Room  If-OlS,  1000 
Independence  Avenue,  SW., 
Washington,  IK  20585,  (202)  586-0517. 
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402.4.2    Systaai  Parfcnnanca 
Criterii.  The  cuniuUtive  annual  energy 
flux  attrilMitable  to  thannal 
trennnittance  and  solar  gains  shall  be 
less  than  the  criteria  dstennined  using 
the  ENVSTD21  coiaputar  pragcam  in 
Standard  90.1-1909,  or  the  aquations  in 
RS-l.  Attachment  »-B.  The  cumulative 
annual  energy  flux  shall  be  calculated 
using  the  ENVSTD21  computer  program 
or  the  equations  in  RS-l .  Attachment  B- 
B. 

Tabi^  402.4.2.— €QUIP  DEFAULT 
VALUK  FOR  ENVSTD21 


Table  402.4.2.— EQUIP  Default 
Values  for  EN VSTD21— Continued 


Ooavanqf 

Da«M« 

■ST 

DataiSI 

OOCI^ 

DsiaiSI 

at- 
MM 
equlp- 

mart 

fMal  .-    

School  

0.2S 
0.SO 

-0.3» 

0.x 

OjOO 
OJO 

power  density  from  the  building  plans 
and  spacificrtioos  or  the  appropriate 
value  from  Tables  401.3.2a.  b.  c,  or  d. 

402.4.2.3    Dayhghtiag  Control  Credit 
Practiaa  (DLCF).  When  Uie  daylighting 
control  credit  fradioa  is  other  than  zero, 
automatic  daylighting  control*  shall  be 
ittstaUad  in  the  appropriate  perimeter 
zone(s)  of  the  building  to  iustify  the 
□edit 


OelBull 

Oeieu* 

OelBtf 

ad- 
jusM 

Occupency 

oocu- 

s»y' 

msnl< 

s:s, 

AsaanMy 

02S 

0.75 

1.00 

tonal 

1.00 

-0.26 

0.74 

HoMMoM  

025 

-0J3 

0.00 

egs — 

0.10 

-o.ao 

0.00 

Mul^Fsmly  High 

Riee 

0.75 

M/A 

0.00 

OMce 

0.75 

-0.36 

0.40 

naitaumrt 

0.10 

0.07 

0.17 

'Dalaulls  as  <Mned  m  Section  B.6.10.6. 
TiUa  8-4,  «id  Sadions  8.6.10.6  and 
13.72.1.  TiUe  13-2  torn  RS-1. 

402.4.2.1  Equipment  Power  Density 
(EQUIP).  The  equipment  power  density 
used  in  the  ENVSTD21  computer 
program  shall  use  the  actual  equipment 
power  density  bom  the  building  plsns 
and  specifications  or  be  taken  btaa 
Table  402.4.2  using  the  column  titled 
"Debult  Adjusted  Equipment  Power 
Density"  or  calculateiii  for  the  building 
using  the  procedures  of  RS-l.  The 
program  limits  consideration  of  the 
equipment  power  density  to  a  maximum 
oflW/ft'. 

402.4.2.2  Lighting  Power  Density 
(LIGHTS).  The  lighting  power  density 
used  in  the  ENVSTD21  computer 
program  shall  use  the  actual  lighting     \ 


Mechanical  systems  and  equipment 
used  to  provide  heating,  venturing,  and 
air  conditioning  functions  as  well  as 
additional  functions  not  related  to  space 
conditioning,  such  as,  but  not  limited 
to,  freeze  protection  in  fire  projectioa 
systems  and  water  hneting  shall  meet 
the  requirements  of  this  section. 

403.1    Mechanical  Equipment 
Efficiency.  When  equipment  shown  in 
Tables  403.1a  through  403.1f  is  used,  it 
shall  have  a  minimum  performance  at 
the  specified  rating  conditions  when 
tested  in  accordance  with  the  specified 
reference  standard.  Omission  of 
minimum  performance  requirements  for 
equipment  not  listed  in  Tables  403.1a 
through  403.1f  does  not  preclude  use  of 
such  equipment. 

Table  403.1  a— Unitary  Air  Cot«rnoNERS  and  Conijensing  Untts,  EiECTRicAaY  Operated,  Mmnam  Efficiency 

Requirements 


Equipmeflltype 

Size  category 

Subcalagcnor  laino  oon- 

MMnun  EMciancy> 

Test  Procedue- 

Air  CcndMonars,  Air  Coolad 

<6S,000  Blii*i  _ 

S|«Syslsm 

Single  Paota«a  .    ._ 

10.0  SEER 
9.7  SEER. 

ARI210Q40 
(RS-15). 

* 

266,000  BkiAi  and 

SpH  System  and  Singla 

8.9  EEH» 

ARI21WZ40 

<136,000  BUh. 

Package. 

8JIPLV« 

(RS-15). 

2135.000  BWh  and 

SpM  Syslwn  and  Sin^ 

8.5EEn' 

'340JOO0auH. 

PttCtaQS. 

73IPLW 

2240M0  BluAi  and 

SpM  System  and  Skigle 

8.5  EE» 

ARi-sao 

<78O,O0OBti^ 

PflCtaQB. 

7.5IPLV     • 

(RS-16). 

2760,000  Bk^ 

8.2EER< 

ARt-360 

Pmcmq§. 

7JIPLV« 

(RS-16). 

Air  Gonmonara.  Walar  «id  Evi«io- 

<6e.000  Btu*i  

Spit  System  and  Single 

»JEE% 

ARI21QQ40 

ralively  Cooled. 

Package. 

8.4IPLV' 

(RS-15). 

265.000  BluAi  and 

lOiEEfr 

ARI  21(V240 

<135,000  BkiAv 

Pacfcaga. 

9.7IPLV 

(RS-15). 

2135,000  Blu*i  «ld 

Sp«  System  and  Smt^ 

9.6EER' 

ARi-aeo 

<24a,000  BkA. 

PKkaoa. 

9i)IPLW 

(RS-16). 

2240X100  Ba* 

9.6EER' 

ARl-360               ^ 

Pack^a. 

9XIPLV' 

(RS-16).                V 

CandenaJngUnis,  Air  Coaled . 

2135,000  Bk/rti  

9.9  EER 

ARI366     '               \ 

11.0  IPLV 

(RS-29). 

Condensing  Units,  Water  or  Evapo- 
lalivaly  Cooled. 

2135,000  Be^  

12.9  EER 

ARI  366 

12.9  IPLV 

(RS-29). 

>  See  $434,500  tor  delMed  lelarences. 

>Deduct  02  tram  the  required  EEfft  and  IPLVs  tor  units 

'  IPL\rs  are  only  igr*"sttr  to  equipmanl  unti  capedly 


Ihel  heve  a  Iteatiiig  section 
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Table  403. lb.— Unitary  and  Appub)  Heat  Pumps,  Electrically  Operated,  Minimum  Efficiency  Requirements 


Equipmanl  type 


Size  category 


or  rating  oorv 


MMmum  efficiency'        Test  procedura 


Air  Cooled  (Cooling  Mods) . 


<6S,000BtiiAi  . 


SpM  System  . 


water  Source  (Cooing  Mods) 

QroundMtar-Souroe  (Cooing  Mods)  , 

(Srouid  Source  (Cooing  Mode) 

Air  Cooled  (Heading  Mode)  


Water-Source  (Heating  Mode) 

Groiind«>atar-Source  (Healing  Mode)  . 
Ground  Source  (Healing  Mode) 


2  66.000  Btu/h  and  < 

136.000  Blum. 
2 136,000  Blum  and  < 

240,000  BluAi. 
2  240,000  BluAi  .- 

<  65,000  BUrti 


i  66,000  BkiAi  and  < 
135,000  Bluffi. 


<  136/X)0  BliiAi  ..„ 


<  136,000  Btulh  . 


<  65,000  BluAi(Coatng 
Capacity). 

£  66,000  Btu/h  and  < 
136,000  auAi  (Cool- 
ing Capaciy). 


i  135.000  BtuA)  (Cooing 
CapKity). 

<  136,000  Stum  (Cooling 
Capably). 

<  136,000  Btu/h  (Cooing 
Capacity). 

<  136,000  BtuAi  (Cooing 
Capadly). 


Sfeigls  Packags 

SpM  System  and  Single 
■  Package. 
SpM  System  and  Single 

Padc^ie. 
SpH  System  and  Single 


86  *F  Entering  Water  . 

75  -F  Entenng  Water  . 
66  *F  Entering  Water  . 

75  *F  Entering  Water  . 
70  f  Entering  Water  . 

SO  •F  Entering  Water  . 
77  "F  Entering  water  . 

70  T  Entenng  Water  . 
SpM  System 


Single  Packags • 

47  •F  db/43  •F  Mb  Outdoor 
Air. 

17  *F  dU15  f  wb  OuMoor 

Air. 
47  •F  dbM3  f  tub  Outdoor 

Air. 
17  °F  db/IS  *F  wb  Outdoor 

70  f  Entering  Water 


75  *F  Entering  Water  . 
70  *F  Entenng  Water  . 

50  °F  Entering  water  . 
32  -F  Entering  Water  . 

41  'F  Entenng  Water  . 


laOSEER 

9.7  SEER 
S.SEER' 
8JIPLV 
8.5  EB^ 
75IPLV« 
8.SEER' 
7.5IPLV= 
9.3  EB4 

10.2  EB1 
10£EER 

11.0  EER 
11.0  EER 

11.5  EER 
laOEER 

10.4  EER 
6.8HSPF 

6.6HSPF 
3.00  COP 


2.00  COP 
2  JO  COP 


2ilOCOP 
3.80  COP 


3.90  COP 
3.40  COP 


3.00  COP 
2.50  EER 


2.70  EER 


ARI  21(V240 
(RS-15). 

ARI  210240 

(RS-15). 

ARI-340 

(R8-17). 

ARI-^40 

(RS-17). 

ARI-320 

(RS-27). 

ARI-320 
(RS-27). 

ARI  325 
(RS-2q. 

ARI  325 
(RS-28). 

ARI  210040 
(RS-15). 

ARI  210040 
(RS-1S). 


ARl-340 
(RS-17). 

ARI-320 
(RS-27). 

ARI  325 
(RS-aS). 

ARI-330 
(RS-4S). 


•See  $434,500  lor  detaied  reterenoes 

'Deduct  0.2  kom  the  required  EER's  and  IPLVs  tor  units  that  have  a  heating  sedkin. 

■  IPLVs  are  only  appicable  to  equipmeni  with  capacity  nnodiiation. 

Table  403.1c.— Water  Chilung  Packages,  Minimum  EFFiciBiCY  Requirembos 


Equtpmeni  type 


Size  category 


SulKategory  or  rating  cotv 
ditkxi 


Minimum  efficiency' 


Test  pcooeduie* 


Air-Coaled,    With    Condenser,    Bee- 
tricaiy  Operated. 


Air-Cooled.  Wkhout  Condenser,  Eleo- 
Iricaiy  Operated. 

Water  Cooled,  Electricaiy  Operated. 
Positive  Displacement  (Reciprocat- 
ing). 

Water  Cooled.  Bedrkaiy  Operated, 
Positive  DisplacemenI  (Rotary  Screw 
andScroi). 


<  150  Tons 


>  150  Tons 

Ai 

Al 


<  150  Tons 


>  ISO  Tons  and  <  300 

Tons. 
2  300  Tons  


2.70  COP 
2.80  IPLV 


2.50  COP 
2.50  IPLV 
3.10  COP 
3.20  IPLV 
3  JO  COP 
3«)IPLV 

3  JO  COP 
3J0IPLV 

4.20  COP 

4  JO  IPLV 
5.20  COP 
SJOIPLV 


ARI  550  Centrifugal/ 
Rotary  Screw  (RS- 
30)  or  ARI  590  Re- 
ciprocating (RS- 
31). 
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Table  403.la— Water  Chilung  Packages,  Minimum  Efficiency  Requirbients— Continued 

Equlpmerttype 

Size  category 

Subcategory  or  rating  ooiv 

Mk*mmsniciancy> 

Taal  piooadure* 

<1S0  Tons  ..-. 

380  COP 
3.90  IPLV 
4.20  COP 
4  JO  IPLV 
5.20  COP 
SJOIPLV 
0.48  COP 

0.95  COP 
1  JO  IPLV 
0J6COP 
1  JO  IPLV 

CentrMugal. 

2 150  Tons  and  <  300 

Tons. 
2  300  Tons  

Al  Capacities 

Al  Capadlies 

AM  Ct^mMm 

(RS-«I). 

. 

Abaorplian  Sin^  Effect 

Absorplkxi  Double  Ellact,  indkecMnrad 



ARI  560 
(RS-^. 

-^ 

•See  $434  JOO  tor  detaied  retofancas. 

'Equipmanl  muat  comply  with  al  efficiencies  viftnn  muKple  efficiencies  a 

Table  403.id.— Packaged  Terminal  Air  <>dnoitk)ners.  Packaged  Terminal  Heat  Pumps,  Room  Air  CoNot- 

TIONERS,  AND  ROOM  AlR-CONDITIONER  HEAT  PUMPS   ELECTRICALLY  OPERATED,   MINIMUM   EFRQENCY  REQUIRE- 
MENTS 


Equipmeni  type 

Size  category 

SubcaSsgory  or  rating  oon- 

Mkiknumeffideney 

Teat  procedure- 

PTAC  (Cooing  Mode) 

Nl  Cii^iHrmm 

96'F  db  Ouktoor  Ak 

82^FdbOuktoarAk 

«-Fdb  Outdoor  Ak 

82^F  db  Oukfcnr  Ak 

10J-(0.16x 
Ca(yi,000)'EER 
12.2 -(0.20k 
Capn,0OO)'EER 
10.0-(0.1&< 
Cap/1 ,000)' EER 
12.2 -(020x 
Cap/1 ,000) 'EER 
2.90- (0i6x 
CAP/1 .000) 'COP 
8.0  EER 

as  EER 

9  J  EER 

6  J  E^R 

6.2  EER 
8.0  EER 

6.5  EER 

62  EER 
6JEER 

6.0  EER 

ARI  310 

PTHP  (Cooing  Mode) 

(RS-18). 
ARI  360 
(RS-19). 

PTHP  (Healkig  Mode)  „.    _. 

M  C^nciies 

Room  Ak  Condttoners,  With  Louvered 
Sktos. 

4,000  Oulti  

26,000  Btum  and  <8,000 

Btu/h. 
28,000  BtiVh  and 

<1 4,000  Btulti. 
214,000  BtiVh  and 

<20,000  Btufti. 
220,000  BhVh 

ANSI/AHAM  RAC-1 
(RS-«8. 

f 

Room     Ak     Condtnnsrs,      Wlhoul 
Louvered  SMas. 

<a,000  BtiVh  

26,000  BtiVh  and 
<20,000  BtiVh. 

220,000  BaVh  

Ai  Ci^iacities 

ANSI/AHAM  RAC-1 
(RS-«0). 

ANSI/AHAM  RAC-1 

Louvered  Sides. 
Room    Ak-CondHioner    Heat    Pumpe 

Al  C^iacities 

(R&-40). 
ANSI/AH/kM  RAC-1 

Without  Louvered  sues. 

(RS-40). 

•See  $434  JOO  tor  detaied  references. 

'Equipmsnl  must  comply  with  al  efficiencies  whsn  muWple  efficiencies  are  kxHcatad.  (Nols  products  covered  by  Itn  1992  Energy  Poicy  Act 
have  no  efficiency  tequksmenl  tor  operatton  at  other  than  standard  ralkig  condHions  lor  products  manufactured  after  1/1/94). 

'Cap  means  ttw  rated  capadly  of  Ihe  product  ki  Btu/ti.  If  ttw  unlTs  capacity  is  less  than  7.000  B<u/h.  use  7.000  Btuih  in  the  cak^Ulalnn.' If  the 
unit's  capadly  is  greater  than  15,000  Btu/h.  use  15.000  Btu^  in  the  catoulatfcxi. 

Table  403.1  e.— Warm  Air  Furnaces  and  Otmbinatkm  Warm  Air  Furnaces/Air  CoNomoNiNG  Units,  Warm  Air 
Duct  Furnaces  and  Unit  Heaters,  Minimum  Efficiency  Requirements 


Equlpmerttype 

Size  category 

Sul)calagc>y  or  ralkig  cort- 

Test  procedure* 

Wamn  Ak-Fun«ce,  (las-Fired 

•225,000  BtiVh , 

2225,000  Oulh  

<22S,000  Blu/h 

Maxknura  Capadly  IM- 

78%  AGUE  or 
80%  E,' 
80%  E, 
78%  E, 
78%  AGUE  or 
80%  E^ 

DOE  10CFR430 

Wami  Ak-Fumace,  Oi-Fked 

(RS-20). 
ANSI  Z2 1.47 
(RS-21). 

DOE10CFR430 
(RS-20). 

«M1S 
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Tabie  403.  ie.— Warm  Air  Furnaces  and  Combination  Warm  Air  Furnaces/Air  Conditkdning  Untts.  Warm  Air 
Duct  Furnaces  and  Unit  Heaters,  Minimum  Efficiency  Requirements— Continued 


Ecyj^MiMrt  type 

Sizacalagoiy 

MMmim  alidency' 

Tasi  praoadura' 

W«m  Air  Dud  Furnaces,  Qas-Firad  -.. 

2225,000  But/h  „ 

Al  CtfmMta  - - 

Maximuin  Capadlyo  MM- 

nun  Capadly'. 
Maximun  Capadlyo  MM- 

mum  Capadty». 
MajdmumCapedtyoMM- 

mun  Capadlyo. 
Mnknum  Capadlyo  MM- 

nun  Capadlyo. 

81%  E, 
81%  E, 
78%E, 
74%  E, 
78%  E, 
74%  E, 
81%  E, 
81%  E, 

U.U727 
(RS^22). 
ANSIZ83.9 

Wamt  Air  Un«  llaalera.  Qas  Firad 

OWnred  . —         -   ... 

Al  Capw^ias 

Al  CapMiias 

(BS-23). 

ANSIZ83.B 

(RS-24). 

U.L731 

(BS-2S). 

•See  §434.500  tor  detailed  ratoancas. 
oMMnum  and  maidi 
<  Comblnalion  unMa  i 


OMMnum  and  maidnMiin  rattngs  as  anwUad  tor  and  alloioed  by  Ihe  unTs  omlrols. 
_    >  not  oatmatrt  NAECA  (Tlwae  phaaapoiiiier  "' 

*  Efltiarmal  alBdancy.  See  rafaranced  dodifnant  tor  dataaad  dta 


or  dioiig  capadty  265,000  Btu/li)  may  oonply  vMi  eittiar  mang. 


•  EoirfXxnbusliOT  effidancy.  Units  ntuai  also  induds  an  IID  and  aMMrpcwer  venting  or  a  flue  damper.  For  Itiose  himaoas  wtiera  oxntiualton  air 
is  drawn  Iron  Itie  oondlkxwd  apaoe,  a  vent  damper  may  be  sitelilutea  tor  a  flue  damper. 

Table  403.11.— Boilers,  Gas-  ano  Ol-Fired,  Minmum  Efficiency  Requirements 


Eirtimenttype 

Size  category 

Subcategory  or  iBIing  oon- 

Minimum  aMdency' 

Teal  pnoeduia* 

RnHtn  Gg»f)rfd 

<aoajooa  aunt    

Hol  Water 

80%AQUE 

DOE  10  CFR  430 

(RS-20). 

Steam 

75%  AGUE 

DOE  10  CFR  430 

(HS-ao|. 

23l»/»0aiuAi  

Maximum  Capadlyo 

Minimum  Capadyo .._ 

80%  E, 

80%  Ec 

ANSIZZ1.13 
(RS-a2). 

Bolara.  Oi»Aed „_     _ 

<a00.000  BHVh 

80%  AGUE 
83%  E< 

DOE  10  CFR  430 
(RS-20). 

£300^000  BluAi 

Mkwmum  Capadlyo 

83%  Ec 

UJ-726 
(R8-33). 

OM=irsd  (Residual) 

2300,000  Blufti  

Maximum  Capadlyo 

Minimum  Capadlyo 

83%  Ec 
83%  ic 

•See  $434,500  tor  detailed  relaranees. 

oMMmum  and  maximum  ratings  as  provided  tor  and  aiioaiad  by  8ie  laiTa  oonHois. 

<Ec-oomi)ustion  eKdency  (10VK  less  flue  losses).  See  ristarance  docuner*  tor  delaied  iiitoiiiialiun. 


403.1.1  Wlieie  multiple  rating 
conditions  and/or  performance 
requiiemonts  are  provided,  tlie 
equipment  sball  satisfy  all  stated 
requiietnents. 

403.1.2  Equipment  used  to  provide 
water  heeling  functions  as  part  of  a 
combination  integrated  system  shall 
satisfy  all  stated  requirements  for  the 
appropriate  space  heating  or  cooling 
category. 

403.1.3  The  equipment  effidanr^ 
shall  be  supported  by  data  furnished  by 
the  manuiacturec  or  shall  be  certified 
under  a  nationally  recognized 
certification  program  or  rating 
procedure. 

403.1.4  Where  components,  such  as 
indoor  or  outdoor  coils,  from  different 
manufacturers  are  used,  the  system 
designer  shall  specify  component 
efficiencies  whose  combined  efficiency 
meets  the  standards  herein. 

403.2     HVAC  Systems. 

403.2.1  Load  C^alculations.  Heating 
and  cooling  system  design  loads  for  the 
purpose  of  sizing  systems  and 


equipment  shall  be  determined  in 
accordance  with  the  procedures 
deacribed  in  RS-1  using  the  deaign 
parameters  specified  in  subpart  C  of  this 
part. 

403.2.2    Equipment  and  System 
Sizing.  Heating  and  cooling  equipment 
and  systems  shall  be  sized  to  provide  no 
more  than  the  loads  calculated  in 
accordance  with  subsection  403.2.1.  A 
single  piece  of  equipment  providing 
both  heating  and  cooling  must  satisfy 
this  provision  for  one  function  with  the 
other  function  sized  as  small  as  possible 
to  meet  the  load,  within  available 
equipment  options.  Exceptions  are  as 
follows: 

(a)  When  the  equipment  selected  is 
the  smallest  size  needed  to  meet  the 
load  within  available  options  of  the 
desired  equipment  line. 

(b)  Standby  equipment  provided  %vith . 
controls  and  devices  that  allow  such 
equipment  to  operate  automatically  only 
when  the  primary  equipment  is  not 
operating. 


(c)  Multiple  units  of  the  same 
equipment  type  with  combined 
capacities  exceeding  the  design  load 
and  provided  with  controls  that 
sequence  or  otherwise  optimally  control 
the  operation  of  each  unit  baaed  on 
load. 

403.2.3     Separate  Air  Distribution 
System.  Zones  with  special  process 
temperature  and/or  humidity 
requirements  shall  be  served  by  air 
distribution  systems  separate  from  those 
serving  zones  requiring  only  comfort 
conditions  or  shall  include 
supplementary  provisions  so  that  the 
primary  systems  may  be  specifically 
controlled  for  comfort  purposes  only. 
Exceptions:  Zones  requiring  only 
comfort  heating  or  comfort  cooling  that 
are  served  by  a  system  primarily  used 
lor  process  temperature  and  humidity 
control  need  not  be  served  by  a  separate 
system  if  the  total  supply  air  to  these 
comfort  zones  is  no  more  than  25%  of 
the  total  system  supply  air  or  the  total 
conditioned  floor  area  of  the  zones  is 
laaa  than  1000  li'. 
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403.2.4    Ventilation  and  Fan  System 
Design.  Ventilation  systems  shall  be 
designed  to  be  capable  of  reducing  the 
lupply  of  outdoor  air  to  the  minimum 
ventilation  rates  required  by  Section 
6.1.3  of  RS-41  through  the  use  of  return 
ducts,  manually  or  automatically 
operated  control  dampers,  fan  volume 
controls,  or  other  devices.  Exceptions 
are  as  follows:  Minimum  outdoor  air 
rates  may  be  greater  if: 

(a)  Required  to  make  up  air  exhausted 
for  source  control  of  contaminants  such 
as  in  a  fume  hood. 

(b)  Required  by  process  systems. 

(c)  Required  to  maintain  a  slightiy 
p<Mitive  building  pressure.  For  this 
purpose,  minimum  outside  air  intake 
may  be  increased  up  to  no  greater  than 
0.30  air  changes  per  hour  in  excess  of 
exhaust  quantities. 

403.2.4.1  Ventilation  controls  for 
variable  or  high  occupancy  areas. 
Systems  with  design  outside  air 
capacities  greater  than  3,000  cfm  serving 
areas  having  an  average  design 
occupancy  density  exceeding  100 
people  per  1 ,000  it '  shall  include 
means  to  automatically  reduce  outside 
air  intake  to  the  minimum  values 
required  by  RS— 41  during  unoccupied 
or  low-occupancy  periods.  Outside  air 
shall  not  be  reduced  below  0.14  cfin/ft  >. 
Outside  air  intake  shall  be  controlled  by 
one  or  more  of  the  following: 

(a)  A  clearly  labeled,  readily 
accessible  bypess  timer  that  may  be 
used  by  occupants  or  operating 
peraoimel  to  temporarily  increase 
minimum  outside  air  flow  up  to  design 
levels. 

(b)  A  carbon  dioxide  (CO3)  control 
system  having  sensors  located  in  the 
spaces  served,  or  in  the  return  air  from 
the  spaces  served,  capable  of 
maintaining  space  CO2  concentrations 
below  levels  recommended  by  the 
manufacturer,  but  no  fewer  than  one 
sensor  per  25,000  ft '  of  occupied  space 
shall  be  provided. 

(c)  An  automatic  timeclock  that  can 
be  programmed  to  maintain  minimum 
outside  air  intake  levels  commensurate 
with  scheduled  occupancy  levels. 

(d)  Spaces  equipped  with  occupancy 
sensore. 

403.2.4.2  Ventilation  Controls  for 
enclosed  parking  garages:  Garage 
ventilation  fan  systems  with  a  total 
design  capacity  greater  than  30,000  cfin 
shall  have  automatic  controls  that  stage 
bns  or  modulate  fon  volume  as  required 
to  maintain  carbon  monoxide  (CO) 
below  levels  recommended  in  RS-41. 

403.2.4.3  Ventilation  and  Fan 
Power.  The  fon  system  energy  demand 
of  each  HVAC  system  at  design 
conditions  shall  not  exceed  0.8  W/cfin 
of  supply  air  for  constant  air  volume 


systems  and  1.25  W/cfin  of  supply  air 
for  variable-air-volume  (VAV)  systems. 
Fan  system  energy  demand  shall  not 
include  the  additioiul  power  required 
by  air  treatment  or  filtering  systems 
with  pressure  drops  over  1  in.  w.c. 
Individual  VAV  fons  with  motors  75  hp 
and  larger  shall  include  controls  and 
devices  necessary  for  the  fan  motor  to 
demand  no  more  than  50  percent  of 
design  wattage  at  50  percent  of  design 
air  volume,  based  on  manufacturer's  test 
data.  Exceptions  are  as  follows: 

(a)  Systems  with  total  fkn  system 
motor  horsepower  of  10  hp  or  less. 

(b)  Unitary  equipment  for  which  the 
energy  used  by  the  fan  is  considered  in 
the  effidency  ratings  of  subsection 
403.1. 

403.2.5  Pumping  System  Design. 
HVAC  pumping  systems  used  for 
comfort  heating  and/or  comfort  air 
conditioning  that  serve  control  valves 
designed  to  modulate  or  step  open  and 
closed  as  a  function  of  load  shall  be 
designed  for  variable  Iluid  flow  and 
capable  of  reducing  system  flow  to  SO 
percent  of  design  flow  or  less. 
Exceptions  are  as  follows: 

(a)  Systems  where  a  minimum  flow 
greater  than  50%  of  the  design  flow  is 
required  for  the  proper  operation  of 
equipment  served  by  the  system,  sudi 
as  chillers. 

(b)  Systems  that  serve  no  more  than 
one  control  valve. 

(c)  Systems  with  a  total  pump  system 
horse  power  £10  hp. 

(d)  Systems  that  comply  with 
subsection  403.2.6.8  without  exception. 

403.2.6  Temperature  and  Humidity 
Controls. 

403.2.6.1  System  Controls.  EacJi 
hasting  and  cooling  system  shall 
include  at  least  one  temperature  control 
device. 

403.2.6.2  Zone  Controls.  The  sunply 
of  heating  and  cooling  energy  to  eacn 
zone  shall  be  controlled  by  individual 
thermostatic  controls  responding  to 
temperature  within  the  zone.  For  the 
purposes  of  this  section,  a  dwelling  imit 
is  considered  a  zone.  Exception: 
Independent  perimeter  systems  that  are 
designed  to  offset  building  envelope 
heat  losses  or  gains  or  both  may  serve 
one  or  more  zones  also  served  by  an 
interior  system  when  the  perimeter 
system  Includes  at  least  one 
thermostatic  control  zone  for  each 
building  exposure  having  exterior  walls 
fodng  only  one  orientation  for  at  least 
50  contiguous  ft  and  the  perimeter 
system  heating  and  cooling  supply  is 
controlled  by  thermostal(s)  located 
within  the  zone(s)  served  by  the  system. 

403.2.6.3  Zone  Thermostatic  Qnitrol 
Capabilities.  Where  used  to  control 
comfort  heating,  zone  thermostatic 


controls  shall  be  capable  of  being  set 
locally  or  remotely  by  adjustment  or 
selection  of  sensors  down  to  55  *F  or 
lower.  Where  used  to  control  comfort 
cooling,  zone  thermostatic  controls  shall 
be  capable  of  being  set  locally  or 
remotely  by  adjustment  or  selection  of 
sensors  up  to  85  °F  or  higher.  Where 
used  to  control  both  comfort  heating 
and  cooling,  zone  thermostatic  controls 
shall  be  capable  of  providing  a 
temperature  range  or  deadband  of  at 
least  5  °F  within  which  the  supply  of 
heating  and  cooling  energy  to  the  zone 
is  shut  ofi  or  reduced  to  a  minimum. 
Exceptions  are  as  follows: 

(a)  Special  occupancy  or  special  usage 
conditirais  approviad  by  the  building 
official  or 

(b)  Thermostats  that  require  manual 
changeover  between  heating  and  cooling 
modes. 

403.2.6.4  Heat  Pump  Auxiliary  Heat. 
Heat  pumps  having  supplementary 
electric  resistance  heaters  shall  have 
controls  that  prevent  heater  operation 
when  the  heating  load  can  be  met  by  the 
heat  pump.  Supplemental  beater 
operation  is  permitted  during  outdoor 
coil  defrost  cycles  not  exceeding  IS 
minutes. 

403.2.6.5  Humidistats.  Humidistats 
used  for  comfort  purposes  shall  be 
capable  of  being  set  to  prevent  the  use 
of  fossil  fuel  or  electricity  to  reduce 
relative  humidity  below  60%  or 
increase  relative  humidity  above  30%. 

403.2.6.6  Simultaneous  Heating  and 
Cooling.  Zone  thermostatic  and 
humidistatic  controls  shall  be  capable  of 
operating  in  sequence  the  supply  of 
heeling  and  cooling  energy  to  the  zone. 
Such  controls  shall  prevent:  reheating; 
recooling:  mixing  or  simultaneous 
supply  of  air  that  has  been  previously 
mechanically  heated  and  air  that  has 
been  previously  cooled,  either  by 
mechanical  refrigeration  or  by 
economizer  systems:  and  other 
simultaneous  operation  of  heating  and 
cooling  systems  to  the  same  zone. 
Exceptions  are  as  follows; 

(a)  Variable-air-volume  systems  that 
during  periods  of  occupancy,  are 
designeid  to  reduce  the  air  supply  to 
each  zone  to  a  minimum  before  heating, 
recooling,  or  mixing  takes  place.  This 
minimum  volume  shall  be  no  greater 
than  the  larger  of  30%  of  the  peak 
supply  volum^,  the  minimum  required 
to  meet  minimum  ventilation 
reqtiiiements  of  the  Federal  agency.  (0.4 
cfin/fl2  of  zone  conditioned  floor  area, 
and  300  cfrn). 

(b)  Zones  where  special 
pressurization  relationships  or  cross- 
contamination  requirements  are  such 
that  variable-alr-volume  systems  are 
impractical,  such  as  isolation  rooms. 
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operatiiig  aieas  of  hospitals  and  dean 
rooms. 

(c)  At  least  75%  irftbe  ene«gy  for 
reheating  or  for  providing  %iranD  air  in 
miiring  systems  is  provided  from  a  site- 
recovered  or  site-solar  snersy  source. 

(d)  Zones  where  spedfiedhumidity 
levels  are  required  to  satisfy  process 
needs,  such  as  computer  rooms  and 
museums. 

(e)  Zones  wHh  a  peak  supply  air 
quantily  of  300  cfrn  or  less. 

403.2.6.7  Temperature  Rssal  for  Air 
Sysmns.  Air  syataiaas  supplying  heated 
or  cooled  air  to  multiple  aones  shall 
include  controls  that  automaticaUy  reset 
supply  air  temperaluies  by 
reptesantative  building  loads  or  by 
outside  air  temperature.  Tonperature 
shall  be  reset  by  at  leest  25%  of  the 
design  supply  air  to  room  air 
temperature  difierencs.  Zones  that  are 
expected  to  experieoce  relatively 
constant  loads,  such  as  interior  zonae, 
shall  be  designed  for  the  fiilly  reset 
supply  temperature.  Exception  are  as 
follows:  Systems  that  comply  with 
subsection  403.2.6.B  without  using 
exceptions  (a)  or  (b). 

403.2.6.8  Temperattire  Reset  for 
Hydronic  Systems.  Hydronic  systems  of 
at  least  600,000  Btu/br  design  capacity 
supplying  healed  and/or  chiliad  water 
to  comfort  conditioning  systems  shall 
include  controls  that  automaticaUy  reset 
supply  water  temperatures  by 
representative  building  loads  (includir>g 
return  water  temperature)  or  by  outside 
air  temperature.  Temperature  shall  be 
reset  by  at  least  25%  of  the  design 
supply-to-retum  water  temperature 
difference.  Exceptions  are  as  follows: 

(a)  Systems  that  comply  with 
subsection  403.2.5  without  exception  or 

(b)  where  the  desiga  engineer  certifies 
to  the  building  officiarlhat  supply 
temperature  reset  controls  caimot  he 
implemented  without  causing  improper 
operation  of  heating,  cooling, 
humidification,  or  dehumidiBcation 
systems. 

403.2.7    Off  Hour  Controls. 

403.2.7.1  Automatic  Setback  or 
Shutdown  Controls.  HVAC  systems 
shall  be  equipped  with  automatic 
controls  capable  of  accomplishing  a 
reduction  of  energy  use  through  control 
setback  or  equipment  shutdown. 
Exceptions  are  as  follows: 

(a)  Systems  .serving  areas  expected  to 
operate  continuously  or 

(b)  equipment  with  full  load  demands 
not  exceeding  2  kW  controlled  by 
readily  accessible,  manual  off-hour 
controls. 

403.2.7.2  Shutoff  Dampers.  Outdoor 
air  supply  and  exhaust  systems  shall  be 
provided  with  motorized  or  gravity 
dampers  or  other  means  of  automatic 


volume  shutoff  or  reduction.  Exceptions 
are  as  folloviFs: 

(a)  Systaau  aarving  areas  expected  to  ' 
operate  continuously. 

(b)  Individual  systems  which  have  a 
design  airflow  rate  or  3000  cfin  or  less. 

(c)  Gravity  and  other  non-electrical 
venUlatioD  systems  controlled  by 
readjly  accessible,  manual  damper 
controls. 

(d)  When  lostrided  by  health  and  tits 
iaiily  codsa. 

403.2.7.3    Zone  isolation  systems 
that  serve  mnes  that  can  be  expected  to 
operate  neaaimultaiieously  for  more 
than  750  hours  per  year  shall  include 
tsolatian  devices  arid  controls  to  shut  off 
or  set  back  the  supply  of  heatiBg  and 
cooling  to  each  zone  independently. 
Isolation  is  not  required  for  zones 
expected  to  operate  coniinuously  or 
expected  to  be  inoperative  only  tvfaen 
all  oUnr  zones  are  Inoperative.  For 
btiildinga  where  occupancy  patterns  are 
not  known  at  the  time  of  system  design, 
such  as  speculative  buildings,  the 
designer  may  predesignate  isolation 
areas.  The  grouping  of  zones  on  one 
floor  into  a  single  isolation  area  shall  be 
permitted  when  the  total  conditioned 
floor  aree  does  not  exceed  25,000  ft  '  per 
group. 

403.2.8    Economizer  Controls. 

403.2.8.1    Each  fan  system  shall  be 
designed  and  capable  of  being 
controlled  to  talra  advantage  of  fiivorable 
weather  craiditions  to  reduce 
mechanical  cooling  requirements.  The 
system  shall  include  either:  a 
temperature  or  enthalpy  air  economizer 
system  that  is  capable  of  automatically 
modulating  outside  air  and  return  air 
dampers  to  provide  up  to  85%  of  the 
design  supply  air  quantity  as  outside 
air,  or  a  water  economizer  system  that 
is  capable  of  cooling  supply  air  by  direct 
and/or  indirect  evaporation  and  is 
capable  of  providing  100%  of  the 
expected  system  cooling  load  at  outside 
air  temperatures  of  50°F  dry-bulb/45''F 
wet-bulb  and  below.  Exceptions  are  as 
follows: 

(a)  Individual  fan-cooling  units  with  a 
supply  capacity  of  less  than  3000  cbn  or 
a  total  cooling  capacity  less  than  90,000 
Btu/h. 

(b)  Systems  with  air-cooled  or 
evaporatively  cooled  condensers  that 
include  extensive  Hltering  equipment 
provided  in  order  to  meet  the 
requirements  of  RS-41. 

(c)  Systems  with  air-cooled  or 
evaporatively  cooled  condensera  where 
the  design  engineer  certifies  to  the 
building  offldal  that  use  of  outdoor  air 
cooling  affects  the  operation  of  other 
systems,  such  as  humidification, 
dehumidificatian,  and  supermarket 


refrigeration  systems,  so  as  to  increase 
overall  energy  usage. 

(d)  Systeau  that  sarre  anvalope- 
domiaated  spaces  wiwaa  sensible 
cooling  load  at  deai^  condition*, 
excluding  transmission  and  isfillratian 
loads,  is  less  than  or  equal  to 
tranasussioa  arul  inBltaration  lasses  at  an 
outdoor  tecnperatura  of  60*F. 

(e)  Systems  aerving  residential  spaces 
and  hotel  or  motel  rooms. 

(f)  Systems  for  which  at  UasI  75%  of 
the  aimual  energy  used  for  mechanical 
cooling  is  provided  from  a  site- 
recovered  or  8it»-solar  energy  source. 

(g)  The  zone(s)  served  by  the  system 
each  have  operable  openings  (windows, 
doors,  etc)  with  an  openable  area 
greater  than  5%  of  the  conditioned  floor 
area.  This  applies  only  to  spaces  open 
to  and  within  20  ft  of  the  opsraMe 
opmings.  Automatic  controls  shall  be 
provided  that  lock  out  system 
mechanical  cooling  to  these  zones  when 
outdoor  air  temperatures  are  leaa  than 

eoT. 

403.2.8.2  Economizer  systems  shall 
be  capable  of  providing  partial  cooling 
even  when  additional  mechanical 
cooling  is  required  to  meet  the 
remainder  of  the  cooling  load. 
Exceptions  are  as  follows: 

(a)  Direct-expansion  systems  may 
include  controls  to  reduce  the  quantity 
of  outdoor  air  as  required  to  prevent  coil 
frosting  at  the  lowest  step  of  compressor 
imloeding.  Individual  direct-expansion 
imits  that  have  a  cooling  capacity  of 
180,000  Btu/b  or  less  may  use 
economizer  controls  that  preclude' 
economizer  operation  whenever 
mechanical  cooling  is  required 
simultaneously. 

(b)  Systems  in  climates  with  less  than 
750  average  operating  hours  per  year 
between  8  a.m.  and  4  p.m.  when  the 
ambient  dry-bulb  temperatures  are 
between  55  °F  and  69  °F  inclusive, 

403.2.8.3  System  design  and 
economizer  controls  shall  be  such  that 
economizer  operation  does  not  insroase 
the  building  heating  energy  use  during 
normal  operation. 

403.2.9    Distribution  System 
Construction  and  Insulation. 

403.2.9.1    Piping  Insulation.  All 
HVAC  system  piping  shall  be  thermally 
insulated  in  accordance  with  Table 
403.2.9.1.  Exceptions  are  as  follows: 

(a)  Factory-installed  piping  within 
HVAC  equipment  tested  and  rated  in 
accordance  with  subsection  403.1. 

(b)  Piping. that  conveys  fluids  that 
have  a  design  operating  temperature 
range  between  55°F  and  lOS'F. 

(c)  Piping  that  conveys  fluids  that 
have  not  been  heated  or  cooled  through 
the  use  of  fossil  fiiels  or  electricity. 
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Table  403,2.9.1  .—Minimum  Pipe  Inri  n  atioi  (in.)  Sa 

InsuMian  condudMty 

Nominal  P«M  OmmUm  (in.) 

FkM  Design  Operating  Tanip.  Range  (1^ 

ConducMly 

BkUny 
(tt-tr-F) 

Mean  Rat- 
ing Tamp. 

<1.0 

tJ)«0l.2S 

t.6lo3U) 

4J>ta6Ja 

Heating  Sytlanw  (Steam,  Steam  Condenal*.  and  Hoi  Water)  >- ' 


>a60. 


261-360! 
201-2S0. 
141-200. 
106-140. 


0.32-0.34. 
029-0.32. 
027-0.30. 
02&-02S. 
022-028. 


2S0 
200 
160 
126 
100 


1.0 
1.0 
1.0 
1.0 
0.6 


1.5 
1.0 
1.0 

^J0 

0.5 


14 
1£ 
ID 
1J> 
0.7& 


2.5 
2X1 
1.6 
1* 


Oomastic  and  Service  Hot  Water  Syslema 


106  and 


022-028. 


100 


0.5 


0.5 


0.76 


1i> 


Cooing  Systems  (CUMad  Water.  Bnna,  and  RaMgaf«it)< 

40-66 

Balow40 

0.22-^)28 

022-028™ 

100 
100 

0.5 
0.5 

0.5 
0.5 

0.5 
03 

0.6 
0.6 

•For  inaiMion  outside  ttte  stated  oonductMty  range,  the  nMmum  ItiiclaMaa  (T)  shal  be  dalennined  as  ioSom: 

T.r<1  +lfr)"*  -1> 

When  T-minlmum  insuMion  thidiness  (In),  r. actual  outside  Ta»M  of  pipe  0"),  t>insulalion  thidawas  tsted  in  this  labte  lor  app«cat)le  Suid 
tampaiakira  and  pipe  size,  K-conduoUvHy  o<  atamate  matarial  at  meen  rating  tsmpansura  Indicaled  tor  ttw  applicable  Ihjid  temperature  (BluJn/ 
h-ll^*F);  and  k-lhs  uppsr  vakie  a(  the  oondudivity  tangs  Hated  in  this  table  tor  the  appicable  Ikiid  tempeMure. 

■>lheee  Itiidoiasaes  are  based  on  energy  edciency  considaiattons  only.  Safely  issues,  audi  as  msuMian  suifaoe  temparatme,  have  not  been 


<nping  InsiMion  is  not  required  beMieen  tlte  control  valve  and  ooi  on  WKXits  otien  Itie  oonlral  valve  is  located  within  tour  laei  ol  the  ooH 
and  the  pipe  dtameler  is  1  incnorlsss. 
'  Note  that  the  required  minimum  thkimess  does  not  take  water  vapor  transmission  and  poaaMs  swlace  condensation  into  aocounL 

Table  403.2.9.2.— Mtromum  Otjct  Insulation  R-value* 


Cooing  siwly  duds 

Healing  supply  duds 

Dudkicalion 

C0066 
£600 

500< 

CD066 
SI  ,000 

l.OOOe 
a)D66 

<2jaoo 

00086 

£2.000 

H00e6 
£1,500 

i,sao< 

H0065 
£4,600 

HD066 
£7.600 

HO066 

Rahsn 
diEls 

Exterior  oiauMng  — 

Ventlatad  Allk: 

Unvenled  Attic  

Other  CondUoned 

Spaces  >. 
IndkecUy  CondMoned 

Spaces'. 
Buiiad „     „ 

R-3.3 

H-a3 

R-6.0 

R-3.3  . 

none 

none 

R-6.0  „ 

R-3.3  ..... 

R-6.0 

R-3J 

R-3J  „„._ 

none 

R-6.5 

R-3.3 

R-6.0 

R-3J 

R-3.3  . 

none 

R-8.0 

R-6X) 

R-6.0 

R-3J . 

R-3.3 

none 

R-3J 

R-6X) 

R-6» 

R-3J 

•«-3 

R-6.0 

R-6.0 

R-6.0 

R-6.0 

R-3J  ..... 

R-3J 

R-6.0 

R-6.5 

R-6.0 

R-6.0  ...... 

R-3J 

R-3.3 

R-6U) . 

1    :    1    :         !         : 
lit:         ;          i 

R-6jO 
R-3.3       t 
R-3J 
R-3J 

none 

R-3.S 

•Instiatkin  R-vakies,  measured  in  (h^^'F)/Btu,  are  for  the  InstMion  as  installed  and  do  not  include  Urn  resislance.  Ttta  reqi*ad  minimum 
Itiicknesa  do  not  conaMer  water  vapor  transmission  snd  posaiile  auiteoe  oondensalion.  The  required  minimun  tWcknesaea  do  nd  omaklar  ««er 
vapor  transmission  and  condensation.  Rv  duds  that  ara  designed  to  convey  tiolh  healed  and  ooded  air,  dud  InsuMion  slial  be  aa  raqursd  by 
ttia  most  restrictive  oondWon.  Where  exteriw  wais  are  used  as  plenum  wals,  wal  insulatian  shal  be  as  required  by  the  most  resAidive  condtkm 
d  this  sedkin  or  subsection  402.  Insulation  resistance  measured  on  a  honzontal  plane  in  aocofdance  with  RS--6  at  a  mean  temperature  d  75 

>  Indudes  crawl  spaces,  both  venmated  and  non-venHated.  ^ 

'kickidas  relum  ak  planums,  with  and  wMxxit  expoeed  roots  above. 


403.2.9.2    Duct  and  Planum 
Insulation.  All  supply  and  return  air 
ducts  and  pleniuns  installed  as  part  of 
an  HVAC  air  distribution  system  shall 
be  thermally  insulated  in  accordance 
with  Table  403.2.9.1.  Exceptions  are  as 
follows: 

(a)  Factory-installed  pleniuns,  casings, 
or  ductwork  furnished  as  a  part  of  the 
HVAC  equipment  tested  and  rated  in 
accordance  with  subsection  403.1 

(b)  Ducts  within  the  conditioned 
space  that  they  serve. 


403.2.9.3    Duct  and  Plenum 
Construction.  All  air-handling  ductwork 
and  plenums  shall  be  constructed  and 
erected  in  accordance  with  RS-34,  RS- 
35,  and  RS-36.  Where  supply  ductwork 
and  plenums  designed  to  operate  at 
static  pressures  from  0.25  ill.  wc  to  2  in. 
wc,  inclusive,  are  located  outside  of  the 
conditioned  space  or  in  return  pleniuns, 
joints  shall  be  sealed  in  accordance  with 
Seal  Class  C  as  defined  in  RS-34. 
Pressure  sensitive  tape  shall  not  be  used 
as  the  primary  sealant  where  such  ducts 


are  designed  to  operate  at  static 
pressures  of  1  in.  wc,  or  greater. 

403.2.9.3.1    Ductwork  designed  to 
operate  at  static  pressiues  in  excess  of 
3  in.  </c  shall  be  leak-tested  in 
accordance  with  Section  5  of  RS-35,  or 
equivalent.  Test  reports  shall  be 
provided  iii  accordance  with  Section  6 
of  RS-35,  or  equivalent.  The  tested  duct 
leakage  class  at  a  test  pressure  equal  to 
the  design  duct  pressure  class  rating 
shall  be  equal  to  or  less  than  leakage 
Class  6  as  defined  in  Section  4.1  of  R&- 
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35.  RapreaenUtiva  aectioiis  totaling  at 
kaat  25%  of  the  totallnstalled  duct  area 
for  the  deaignated  praasure  daaa  ahall 
be  tested. 
403.2.10    Complatian. 

403.2.10.1  MaDuals.  Conatniction 
documents  shall  require  an  operating 
and  maintenance  manual  provided  to 
the  Federal  Agency.  The  manual  shall 
include,  at  a  minimnm.  the  following: 

(a)  Sulnnittal  data  stating  equipment 
size  and  selected  options  for  each  piece 
of  equipment  requiring  maintanance, 
including  aaaumplions  used  in  outdoor 
design  calculations. 

(b)  Operating  and  maintenance 
manuals  for  each  piece  of  equipment 
requiring  maintenance.  Required 
m^tenance  activity  shall  be  specified. 

(c)  Names  and  addresaes  of  at  least 
one  qualified  service  agency  to  perform 
the  required  periodic  maintenance  shall 
be  provided. 

(d)  HVAC  controls  systems 
maintenance  and  calibration 
information,  including  wiring  diagrams, 
schematics,  and  control  sequence 
descriptions.  Desired  or  field 
determined  setpoints  shall  be 
permanently  recorded  on  control 
drawings,  at  control  devices,  or,  for 
digital  control  systems,  in  programming 
comments. 

(e)  A  complete  narrative,  prepared  by 
the  designer,  of  how  each  system  is 
intended  to  operate  sliall  be  included 
with  the  construction  documents. 

403.2.10.2  Drawings.  Construction 
documents  shall  require  that  within  30 
days  after  the  date  of  system  acceptance, 
record  drawings  of  the  actual 
installation  be  provided  to  the  Federal 
agency.  The  drawings  shall  include 
details  of  the  air  barrier  installation  in 
every  envelope  component, 
demonstrating  continuity  of  the  air 
barrier  at  all  joints  and  penetrations. 


403.2.10.3  Air  SystenvBalandng. 
Construction  documents  shall  require 
that  all  HVAC  syslenia  be  balanced  in 
accordance  with  the  industry  accepted 
procedures  (such  a<  National 
Environmental  Pftl*"f^"B  Bureau 
(NEBB)  Procedural  S^ndards, 
Aaaodated  Air  Balance  Council  (AABC) 
National  Standards,  or  ANSI/ASHRAE 
Standard  111).  Air  and  water  flow  rates 
shall  be  measured  and  adjusted  to 
deliver  final  flow  rates  within  10%  of 
design  ratas,  except  variable  flow 
diatributlan  systems  need  not  be 
halanowd  upstream  of  the  controlling 
device  (VAV  box  or  control  valve). 

403.2.10.3.1  Construction 
documents  shall  require  a  written 
balance  report  be  provided  to  the 
Federal  agency  for  HVAC  systems 
serving  zones  with  a  total  conditioned 
area  exceeding  5,000  ft'. 

403.2.10.3.2  Air  systems  shall  be 
balanced  in  a  manner  to  first  minimize 
throttling  losses,  then  fan  speed  shall  be 
adjusted  to  meet  design  flow  conditions 
or  equivalent  procedures.  ExcspUon: 
Damper  throttling  may  be  used  for  air 
system  balancing; 

(a)  With  hn  moton  of  1  hp  (0.746  kW) 
or  leas,  or 

(b)  Of  throttling  results  in  no  greater 
than  VS  hp  (0.246  kW)  fan  horsepower 
draw  above  that  required  if  the  bn 
speed  were  adjusted. 

403.2.10.4  Hydronic  System 
Balancing.  Hydronic  systems  shall  be 
balanced  in  a  manner  to  first  minimize 
throttling  losses;  then  the  pump 
impeller  shall  be  trimmed  or  pump 
speed  shall  be  adjusted  to  meet  design 
flow  conditions.  Exceptions  are  as 
follows: 

(a)  Pumps  with  pump  motors  of  10  hp 
(7.46  kW)  or  less. 


(b)  If  throttling  results  in  no  greater 
than  3  hp  (2.23  kW)  pump  horsepower 
draw  above  that  required  if  the  impeller 
were  trimmed. 

(c)  To  reserve  additional  pump 
pressure  capability  in  open  circuit 
piping  systems  subject  to  fouling.  Valve 
throttling  pressure  drop  shall  not  exceed 
that  expected  for  future  fouling. 

403.2.10.5    Control  System  Testing. 
HVAC  control  systems  shall  be  tested  to 
assure  that  control  elements  are 
calibrated,  adjusted,  and  in  proper 
working  condition.  For  projects  larger 
than  50,000  ft'  conditioned  area, 
detailed  instructions  for  commissioning 
HVAC  systems  shall  be  provided  by  the 
designer  in  plans  and  specifications. 

(434.404   Building aarvtee  ayalanw and 
e^wpiwant. 

404. 1     Service  Water  Heating 
Equipment  Efficiency.  Equipment  must 
satisfy  the  minimum  performance 
efficiency  specified  in  Table  404.1when 
tested  in  accordance  with  RS-37,  RS- 
38,  or  RS-39.  Omission  of  equipment 
from  Table  404.1  ahall  not  preclude  the 
use  of  such  equipment.  Service  water 
heating  equipment  used  to  provide 
additional  function  of  space  heating  as 
part  of  a  combination  (integrated) 
system  shall  satisfy  all  stated 
requirements  for  the  service  water 
heating  equipment.  All  gas-fired  storage 
water  heaters  that  are  not  equipped  with 
a  flue  damper  and  use  indoor  air  for 
combustion  or  draft  hood  dilution  and 
that  are  installed  in  a  conditioned  space, 
shall  be  equipped  with  a  vent  damper 
listed  in  accordance  with  RS— 42.  Unless 
the  water  beater  has  an  available 
electrical  supply,  the  installation,  of 
such  a  vent  damper  shall  not  require  an 
electrical  connection. 


Table  404.1  .—M»mmum  Performance  of  Water  Heatmo  EouiPMENt 


CMigonr 

Typ» 

FuM 

npuRaUno 

Vt 

vTiaao 
awmgn 

Ttai  maitud- 

Energy  fador 

Ttamill 

alMancy 

E.» 

*'^'°" 

NAECAooMrM 

Al 

Eleclric 

S1211W 

Al- 

OOETM  Proce- 

2C.S3-0A>132V 

water  haoling 

Sloraoa 

Qaa 

S75,0Q0  8tun 

Al* 

dure  10  CFR, 

20.62-0.001  gv 

equpmtnto 

tnstantsneous 

Gas 

S200A)0  8luh' 

Al 

Pan  4X  (RS- 

S0.B2-0J»19V 

snxag* 

OH 

SI  06.000  anil 

Al 

37) 

2048-0  0019V 

OS 

S21 0.000  BRti 

Al 

S0.5»-0i)0t»V 

PoolhesiK 

Qaa/M 

AH 

Al 

ANSI  Z21.se  (RS- 

38) 
ANSIZ21.10J 

27a 

OBw«ravha«- 

swag* 

Elscm: 

AS 

Al 

S0JO«27Wt 

ingEqti«mw>< 

SaoragiAratania- 

GmM 

£155,000  Bll<l 

Al 

<«,oao 

(HS-38) 

278 

S1^114/Vt 

neouB 

>is6.oao  axil 

Al 

<to 
S10 

ttMO 

SioS 

278 

2*0 
277 

S1.3«9SVt 
S23««7/Vt 

UnTirad  sutage 

Al 

SS.SBIUMP 

tarta 

•FordaMsd  ralergnces  Me  §434  joo 

'CnmWW  aiilh  Nasona  Applaice  Eiwrgy  ConservMion  Act  (NAECA)  ol  1987. 

'  OCX  T««t  Procedurw  ap^y  to  etectnc  and  gas  aiorage  wrter  haaian  witi  raHd  wAims  220  usIiiim  and  osa 
SOAX)  10  200,000  BUtl 
'Al  eioapl  SKn  oaler  healers  coMred  by  NAECA. 


mannneous  water  neaien  wtti mpuliallnga  ol 


TUk^ 
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404.1.1  Testing  Electric  and  Oil 
Storage  Water  Heatm  for  Standby  Lote. 

(a)  Whao  testing  an  atactric  atongs 
water  heater,  the  procedures  of 
Z21.1O.3-1M0  (RS-39).  Section  2.9. 
shall  be  uaed.  lie  electrical  supply 
voltage  shall  be  maintained  with  ±1%  of 
the  center  of  the  voltage  range  specified 
oo  the  water  heater  nameplate.  Also, 
when  needed  for  calculations,  the 
thermal  eFBdency  (EJ  shall  be  98%. 
When  testing  an  oil-fired  water  beater, 
the  procedures  of  Z21. 10.3-1990  (RS- 
39),  Sectioiu  2.8  and  2.9,  shall  be  used. 

(b)  The  following  roodifications  shall 
be  made:  A  veiticaT  length  of  flue  pipe 
shall  be  connected  to  the  flue  gas  outlet 
of  sufficient  height  to  establish  the 
minimum  draft  specified  in  the 
■nanufactuiar's  installation  instructions. 
All  roeasuramenta  of  oil  consumptioo 
shall  be  taken  by  instruments  with  an 
accuracy  of  ±1%  or  better.  The  burner 
rate  ahall  be  adjusted  to  achieve  an 
hourly  Btu  input  rate  within  12%  of  the 
manufacturer's  spedfiMl  input  rate  with 
the  00}  reading  as  specified  by  the 
manufacturer  with  smoke  no  greater 
than  1  and  the  fuel  pump  pressure 
within  ±1%  of  the  manubcturar's 
specification. 

404.1.2  Unfired  Stmage  Tanks.  The 
heat  loss  of  the  tank  surface  area  Btu/ 
(h*ft')  shall  be  based  on  an  80*F  watei^ 
air  tempentiue  difference. 

404.1.3  Storage  Volume  Symbols  in 
Table  404.1.  The  symbol  "V"  is  the 
rated  storage  volume  in  gallons  at,. 
qwdfied  by  the  manufsclurer.  The 
symbol  "Vt"  is  the  storage  volume  in 
gallons  as  measured  during  the  test  to 
determine  the  standby  loss.  Vt  may 
differ  bom  V,  but  it  ia  within  tolerances 
allowed  by  the  applicable  Z21  and 
Underwritere  Laboratories  standards. 
Accordingly,  for  the  purpose  of 
estimating  the  standby  loss  requirement 
using  the  rated  volume  shown  on  the 
rating  plate,  Vt  should  be  considered  as 
no  lass  than  0.9SV  for  gas  and  oil  water 
heaters  and  no  less  than  0.90V  for 
electric  water  beaten. 

4<H.2    Service  Hot  Water  Piping 
Insulation.  Circulating  system  piping 
and  nondrculating  systems  without 
heat  traps,  the  first  eight  fiset  of  outlet 
piping  from  a  constant-temperature 
noncirculating  storage  system,  and  the 
inlet  pipe  between  the  storage  tank  and 
a  heat  trap  in  a  noncirculaUng  storage 
systmn  shall  meet  the  provisions  of 
subaecdon  403.2.9. 

404.2.1    Vertical  risen  serving 
storage  water  beaten  not  having  an 
integral  heat  trap  and  serving  a 
nondrculating  system  shall  have  heat 
traps  on  both  the  inlet  and  outlet  piping 
as  dose  as  practical  to  the  water  heater. 


404.3  Service  Watar  Heating  Syalem 
Coatrols.  Tempanture  oontrols  that 
allow  for  storage  lampentun 
adjustment  bom  110*F  to  a  fmpeiature 
compatible  with  ths  intendad  uaa  shall 
be  provided  in  systems  serving 
residential  dwelling  units  and  bom  90*F 
tat  other  systems.  When  designed  to 
maintain  usage  temperatures  in  hot 
vrater  pipes,  such  as  circulating  hot 
water  systems  or  beat  trace,  ths  sj-stem 
shall  be  equipped  with  automatic  time 
switches  or  other  controls  that  can  be 
set  to  turn  off  the  system. 

404.3.1  The  outlet  teroperaltve  of 
lavatories  in  public  focility  restrooms 
shall  be  limited  to  110*F. 

404.4  Water  Conservation.  Shower 
heads  and  lavatories  labeled  as  meeting 
the  requirements  of  the  Energy  Policy 
Act  (Pub.  L 102-486)  shall  be  used. 

404.4.1    Lavatories  in  public  bdUty 
restrooms  shall  be  equipped  vrith  a  foot 
switch,  ocxzupancy  sensor,  or  similar 
device  or,  in  other  than  lavatcHies  for 
physicaUy  handicapped  persons,  limit 
hot  watar  delivery  to  0.25  gal/cycle  for 
circulating  systems  and  0.50  gal/cycle 
for  nondrculating  systems. 

404.5  Swimming  Pools.  All  pool 
heatera  shall  be  equipped  with  a  readily 
accessible  on-off  switch. 

404.5.1  Time  switches  shall  be 
installed  on  electric  heatera  and  pumps. 
Exceptions  are  as  follows: 

(a)  I^mips  required  to  operate  solar  or 
heat  recovery  pool  heating  systems. 

(b)  Where  public  health  requirements 
require  24-hour  pump  operation. 

404.5.2  Heeted  swimming  pools 
shall  be  equipped  with  pool  coven. 
Exception:  When  over  70%  of  the 
annual  energy  for  heating  is  obtained 
from  a  site-recovered  or  site-solar  energy 
source. 

404.6  CcHnbined  Service  Watar 
Heating  and  Space  Heating  Equipment. 
A  single  piece  of  equipment  shall  not  be 
used  to  provide  both  space  heating  and 
service  water  heating.  Exceptions  are  as 
follows: 

(a)  The  energy  input  or  storage 
volume  of  the  combined  boiler  or  water 
heeter  is  less  than  twice  the  energy 
input  or  storage  volume  of  the  smaller 
of  the  separate  boilera  or  water  beaten 
otherwise  required  or 

(b|  the  input  to  the  combined  boiler 
is  less  than  150.000  Btuh. 

Subpart  e-BuMing  EiMrgy  Com 
ComptanM  AMmimHw 

501.1    This  subpart  E  permits  the  use 
of  the  Building  Energy  Cost  Compliance 
Alternative  as  an  alternative  to  many 
elements  of  Subpart  D  of  this  part. 
When  this  subpart  is  used,  it  must  be 


used  with  Subpart  C  and  Subpart  D  of 
this  part,  401.1,  401.2,  401.3.4  and  in 

conjunction  with  the  minimnin 

requirements  found  in  subaaftlous 
402.1 ,  402.2.  and  402.3.,  403.1. 403.2.1- 
7.  403.9  and  404. 

501.2  Compliance.  CoapUnce 
under  this  method  requires  detailed 
energy  analyses  of  the  entin  Propoeed 
Design,  referred  to  as  the  Design  Energy 
Consumption;  an  estimate  of  annual 
energy  cost  for  the  proposed  design, 
refeired  to  as  the  Design  Energy  Cost: 
and  comparison  against  an  Energy  Cost 
Budget.  Compliance  is  achieved  whan 
the  estimated  Design  Energy  Cost  is  less 
than  or  equal  to  the  Energy  Cost  Budget. 
This  sub[Nirt  provides  instructions  for 
determining  the  Energy  Cost  BudgeCand 
for  calculating  the  Design  Energy 
Cotuumption  and  Design  Energy  Cost 
The  Energy  Cost  Budget  shall  be 
determined  through  ^  calculation  of- 
monthly  energy  consumption  and 
energy  cost  of  a  I^totype  or  Reference 
Building  design  configured  to  meet  the 
requirements  of  subsections  401  through 
404. 

501.3  Designen  are  encouraged  to 
employ  the  Building  Energy  Cost  Budget 
compliance  method  set  forth  in  this 
section  for  evaluating  proposed  daaign 
alternatives  to  using  the  elements 
prescribed  in  subpart  D  of  this  part.  The 
Building  Energy  Cost  Budget  establishes 
the  relative  eSectiveness  of  each  design 
alternative  in  energy  cost  ssvings. 
providing  an  energy  cost  basis  upon 
which  the  building  owner  end  designer 
may  seled  one  design  over  another 
This  Energy  Cost  Budget  is  the  highest 
allowable  calculated  energy  exist  for  a 
spedfic  building  design.  Other 
aharnative  designs  are  likely  to  have 
lower  aruiual  energy  costs  and  life  cycle 
costs  than  those  uied  to  mininully  meet 
the  Energy  Cost  Budget. 

501.4  The  Energy  Cost  Budget  is  a 
numerical  reference  for  annual  energy 
cost.  Its  purpose  is  to  asiiure  neutrality 
with  resped  to  choices  such  as  HVAC 
system  type,  archiledural  design  and 
fuel  choice  by  providing  a  fixed, 
repeatable  budget  that  is  independent  of 
any  of  these  choices  wherever  possible 
(i.e.,  for  the  prototype  buildings).  The 
Energy  Cost  Budget  for  a  given  building 
size  and  type  will  vary  orily  with 
climate,  the  number  of  stories,  and  the 
choice  of  simulation  tool.  The 
spedfications  of  the  prototypes  are 
necessary  to  assure  repeatability,  but 
have  no  other  significance.  They  are  not 
necessarily  recottunended  energy 
conserving  practice,  or  even  physicslly 
reasonable  practice  for  some  climates  or 
buildings,  but  represent  a  reasonable 
worst  case  of  energy  cost  resulting  bom 
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compliance  with  the  provisions  of 
subsections  401  through  404. 

I434JK    Dslsiii*MMoii  o«  W»  snnusl 


502.1  The  annual  Energy  Cost 
Budgets  shall  be  determined  in 
acctndance  with  the  Prototype  Building 
Procedure  in  $  434.503  and  $  434.504  or 
the  Refamce  Building  Procedure  in 

§  434.50S.  Both  methods  calculate  an 
annual  Energy  Cost  by  summing  the  12 
monthly  Energy  Cost  Budgets.  Each 
monthly  Ea«gy  Cost  Bucket  is  the 
product  of  the  monthly  Building  Energy 
Consumption  of  each  type  of  energy 
used  multiplied  by  the  monthly  Energy 
Cost  per  unit  of  energy  for  eech  type  of 
energy  used. 

502.2  The  Energy  Cost  Budget  shall 
be  determined  in  accordance  with 
Equation  502. 2.a  as  follows: 
ECB=ECB^+.  .  .ECB.'*'.  .  . -fECBdec 

(Equation  502.2.a) 
Based  on: 
ECBiiii>BEOON.,lxECOS.,-v .  .  . 

+BECON.iixE00S_i    (Equation 

502.2.b) 
Where: 

ECB=The  annual  Energy  Cost  Budget 
ECB^The  monthly  Energy  Cost  Budget 
BEOON„H=The  monthly  Budget  Energy 

Consumption  of  the  i"  type  of 


ECOS,.i=The  monthly  Energy  Cost,  per 
unit  of  the  i"  type  of  energy 
502.3    The  monthly  Energy  Cost 
Budget  shall  be  determined  using 
current  rate  schedules  or  contract  prices 
available  at  the  building  site  for  all 
types  of  energy  purchased.  These  costs 
shall  include  demand  charges,  rate 
blocks,  time  of  use  rates,  interruptible 
service  rates,  delivery  charges,  taxes, 
and  all  other  applicable  rates  for  the 
type,  location,  operation,  and  size  of  the 
proposed  design.  The  monthly  Budget 
Eneigy  Constunption  shall  be  calculated 


from  the  first  day  through  the  last  day 
of  each  month,  inclusive. 

503.1    The  Prototype  Building 
procedure  shall  be  used  for  all  building 
types  listed  below.  For  mixed-use 
buildings  the  Energy  Cost  Budget  is 
derived  by  allocating  the  floor  space  of 
each  building  type  within  the  floor 
space  of  the  prototype  building.  For 
buildings  not  listed  below,  the 
Rafsrence  Building  procedure  of 
S  434.505  shall  be  used.  Prototype 
buildings  include: 

(a)  Assembly: 

(b)  Office  (Business); 

(c)  Ketail  (Mercantile); 

(d)  Warehouse  (Storage); 

(e)  School  (Educational): 

(f)  Hotel/Motel: 
(^  Kestaurant: 

(h)  Health/Institutional;  and 
(i)  Multi-Family. 

f434J04    UaaofthepretolypabuNdkigtB 
oelanMfw  tlw  eneifpf  com  ouoQeL 

504.1    Determine  the  building  type  of 
the  Proposed  Design  using  the 
categories  in  subsection  503.1.  Using  the 
appropriate  Prototype  Building 
characteristics  from  all  of  the  tables 
contained  in  this  subpart  E,  the  building 
shall  be  simulated  using  the  same  gross 
floor  area  and  niunber  of  floors  for  the 
Prototype  Building  as  in  the  Proposed 


Proposed  Design  cannot  be  represented 
by  one  or  a  combination  of  the 
Prototype  Building  listed  in  subsection 
503.1  or  the  assumptions  for  the 
Prototype  Building  in  Subsection  510. 
such  as  occupancy  and  use-profiles, -do 
not  reasonably  represent  the  Proposed 
Design. 

iAMJSM    UaeofttwrMsranoebuMhiglo 
dolennlne  the  energy  coat  budQaC 

506.1  Each  floor  shall  be  oriented  in 
the  same  manner  for  the  Reference 
Building  as  in  the  Proposed  Design.  The 
form,  gross  and  conditioned  floor  areas 
of  each  floor  and  the  number  of  floors 
shall  be  the  same  as  in  the  Proposed 
Design.  All  other  characteristics,  such  as 
lighting,  envelope  and  HV AC  systems 
and  equipment,  shall  meet  the 
requirements  of  subsections  301, 401. 
402,  403  and  404. 

1434,607   CrieuMtonprenckiraaml 


504.2    The  form,  orientation, 
occupancy  and  use  profiles  for  the 
Prototype  Building  shall  be  fixed  as 
described  in  subsection  Sit.  Envelope, 
lighting,  other  internal  loads  and  HVAC 
systems  and  equipment  shall  meet  the 
requirements  of  subsections  301,  401, 
402, 403,  and  404  and  are  standardized 
inputs. 

$434,506    Reference  bulMIng  method. 

505.1    The  Reference  Building 
procedure  shall  be  used  only  when  the 


507.1    The  Prototype  or  Reference 
Buildings  shall  be  modeled  using  the 
criteria  of  subsections  510  and  S21.  The 
modeling  shall  use  a  climate  data  set 
appropriate  for  both  the  site  and  the 
complexity  of  the  energy  conserving 
features  of  the  design.  ASHRAE  Weathw 
Year  for  Energy  Calculations  (WYEC) 
data  or  bin  weather  data  shall  be  used 
in  the  absence  of  other  appropriate  data. 

1434,508  Datsimtradon  of  the  design 
cnopQy  oonmwyttOH  sntf  dMiQn  cnw^Qy 
coat 

508.1    The  Design  Energy 
Consumption  shall  be  calculated  by 
modeling  the  Proposed  Design  using  the 
same  methods,  assumptions,  climate 
data,  and  simulation  tool  as  were  used 
to  establish  the  Energy  Cost  Budget, 
except  as  explicitly  stated  in 
subsections  509  through  534.  The 
Design  Energy  Cost  shall  be  calculated 
per  Equation  508.1. 
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EqutioaSM.! 


Eqi 


luatioaSOS.l 


DECOS=DECOSj,^...  DECOS„....  +DECOS,^ 

Equation  508. 1 

Based  on: 

DECOS2,=DECON,lxECOS^+...+DECON,,iXECOS^ 

Equation  508.1.2 

Where: 

DECOS=The  annual  Design  Enogy  Cost 

DECOS„=Tlie  monthly  Design  Energy  Cost 

ICON^='nie  monflily  Design  Eno-gy  Consunq>ti(»  of  the  i^  type  of  energy 

ECOS^-=The  mondily  Energy  Cost  per  unit  of  the  i^  type  of  energy 

The  DECON^  shall  be  calculated  tnm  the  first  day  tiirougb  the  last 
day 
of  the  month,  inclusive. 


aauNo  oooc  Mss-«-e 
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509.1    If  the  Design  Energy  Cost  is 
less  than  or  equal  to  the  Energy  Cost 
Budget,  and  all  of  the  minimum 
requirements  of  subsection  501.2  are 
met,  the  Proposed  Design  complies  with 
the  standards. 

(434.510    aiandfd  c«h  uMon  procedure. 

510.1  The  Standard  Calculation 
Procedure  consists  of  methods  and 
assumptions  for  calculating  the  Eneigy 
Cost  Budget  for  the  Prototype  or 
Reference  Building  and  the  Design 
Energy  Consumption  and  Design  Eneigy 
Cost  of  the  Proposed  Design.  In  order  to 
maintain  consistency  between  the 
Eneigy  Cost  Biulget  and  the  Design 
Eneigy  Cost,  the  input  assumptions  to 
be  used  are  stated  below.  These  inputs 
shall  be  used  to  deteimine  the  Eneigy 
Cost  Budget  and  the  Design  Eneigy 
Consumption. 

510.2  Prescribed  assumptions  shall 
l>e  used  without  variation.  Oebuh 
assumptions  shall  be  used  unless  the 
designer  can  demonstrate  that  a 
diBnent  assumption  better 


characterizes  the  building's  energy  use 
over  its  expected  life.  The  default 
assumptions  shall  be  used  in  modeling 
both  the  Prototype  or  Reference 
Building  and  the  Proposed  Design, 
unless  the  designer  demonstretes  clear 
cause  to  modify  these  asstunptions. 
Special  procedures  for  speculative 
buildings  are  discussed  in  subsection 
503.  Shell  buildings  may  not  use 
Subpart  E. 

I434.S11    (ManMlanandahipe. 

511.1    The  Prototype  Building  shall 
consist  of  the  same  number  of  stories, 
and  gross  and  conditioned  floor  area  as 
the  Proposed  Design,  with  equal  area 
per  story.  The  building  shape  shall  be 
rectangular,  with  a  2.5:1  aspect  ratio. 
The  long  dimensions  of  the  building 
shall  face  East  and  West.  The 
fenestration  shall  be  unifonnly 
distributed  in  proportion  to  exterioi 
wall  area.  Floor-to-floor  height  for  the 
Prototype  Building  shall  be  13  ft.  except 
for  dwelling  units  in  hotels/motels  and 
multi-fomily  high-rise  residential 


buildings  where  Qoor-to-floor  height 
shall  be  9.5  ft. 

511.2    The  Reference  Building  shall 
consist  of  the  same  numbor  of  stories, 
and  gross  floor  area  for  each  story  as  the 
Proposed  Design.  Each  floor  shall  be 
oriented  in  the  same  manner  as  the 
Proposed  Design.  The  geometric  form 
shall  be  the  same  as  the  Proposed 
Design. 

I4S4.512    Msnalloadi. 

512.1  The  systems  and  types  of 
eneigy  specified  in  this  section  are 
provided  only  for  purposes  of 
calculating  the  Eneigy  Cost  Budget. 
They  are  not  requirements  for  either 
systems  or  the  type  of  energy  to  be  used 
in  the  Proposed  Design  or  for 
calculatian  of  Design  Eneigy  CosL 

512.2  Inteinal  loads  for  mulU-femily 
high-rise  residential  buildings  are 
prescribed  in  Tables  512.2.a  and  b, 
Multi-Family  High  Rise  Residential 
Building  Schedules.  Internal  loads  for 
other  building  types  shall  be  modeled  as 
noted  in  this  subsection. 


TABLE  512.2.3.— MULU-FAMILY  HK3H  RISE  RESJDENTIAL  BUItJ)tNQS  SCHEDULES-ONt;ZONE  DWBJJNQ  UNIT 

[kilamal  Loads  Per  DweMng  Unit  BlWh] 
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Table  51 2.2.b.— Multi-Family  Hiqh  Rke  Residential  ButLONQ  Schedules— TVvo-Zone  Dw&ung  Umt 

pmsnal  LoKis  Par  0<Mang  IMI  Bluft^ 
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I434.A13    Occupanqr. 

513.1  Occupancy  schedules  are 
debult  assumptions.  The  same 
assumptions  shall  be  made  in 
computing  Design  Eneigy  Consumption 
as  %rare  used  in  calculating  the  Eneigy 
Cost  Budget 

513.2  Table  S13.2.a,  Occupancy 
Density,  establishes  the  density,  in  ft  V 
peisan  of  conditioned  floor  area,  to  be 
used  for  each  building  type.  Table 
513.2.b,  Building  Schedule  Percentage 
Multipliers,  establishes  the  percentage 


of  total  occupants  In  the  bulld!ng  by 
hour  of  the  day  for  eech  building  type. 

Table  5l3.2.a— Ocxdupancy 
Density 


Table  5l3.2.a— Occupancy 
Density— Continued 
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I434.S14    UghUng. 

514.1    Interior  Lighting  Power 
Allowance  (ILPA),  for  calculating  the 
Energy  Cost  Budget  shall  be  delenninsd 
from  subsection  401.3.2.  The  lighting 
power  used  to  calculate  the  Design 
Energy  Consumption  shall  be  the  actual 
adfusted  power  for  lighting  in  the 
Proposed  Design.  If  the  lifting  controls 
in  the  Proposed  Design  are  more 
effective  at  saving  energy  than  those 
required  by  subsection  401.3.1  and 
401.3.2,  the  actual  installed  Ushting 
power  shall  be  used  along  with  the 
schedules  reflecting  the  action  of  the 
controls  to  calculate  the  Design  Energy 
Consumption,  This  actual  installed 
lighting  power  shall  not  be  adjusted  by 
the  Power  Adjustment  Factors  listed  in 
Table  514.1. 

Tah^  514.1.— Power  adjustment 
Factor  (PAF) 


in  Table  513.2.  This  profile  establishes 
the  percentage  of  the  receptacle  load 
that  is  switched  on  by  hour  of  the  day 
and  by  building  type.' 

Table  515.2.— Receptabie  Power 
Densities 
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iS)  Lumen  MaliMmnce 


Stamt- 
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514.2    Table  513.2.2  establishes 
default  assumptioos  for  the  percentage 
of  the  lighting  toad  switched-on  in  each 
Prototype  or  Reference  Building  by  hour 
of  the  day.  These  default  assumptions 
can  be  changed  when  calculating  the 
Energy  Cost  Budget  to  provide,  for 
example,  a  12-houT  ratbw  than  an  8- 
hour  workday. 


I434.81S 

515.1  Receptacle  loads  and  profiles 
ara  default  assumptions.  The  same 
assumptions  shall  be  made  in 
calculating  Design  Energy  Consumption 
as  ware  used  in  calculating  the  Enngy 
CostBudmt. 

515.2  Receptacle  loads  include  all 
general  service  loads  that  are  typical  in 
a  building.  These  loads  exclude  any 
process  electrical  usage  and  HVAC 
primary  or  auxiliary  electrical  usage. 
Table  515.2,  Receptacle  Power 
Densities,  establishes  the  density,  in  W/ 
ft',  to  be  used  for  each  building  type. 
The  receptacle  energy  profiles  shall  be 
the  same  as  the  lighting  energy  profiles 


BuHkigtype 
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Office  


Warehouse. 
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HotaVMolal. 
Restaurant  . 
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'  kickidad  in  LIgMs  and  Equlpnwnl  potians 

ofTauesis.r 

1434.816    Bulldb)g  exarior  amalope. 

516.1  Insulation  and  Glazing.  The 
insulation  and  glazing  characteristics  of 
the  Prototype  and  Rantence  Building 
envelope  shall  be  determined  by  using 
the  first  colunm  under  "Base  Case", 
with  no  assumed  overhangs,  for  the 
appropriate  Alternate  Component 
Tables  (AGP)  in  Table  402.4.1.2,  as 
defined  by  climate  ranga.  The  insulation 
and  glazing  characterirtics  from  this 
AO"  are  prescribed  assumptions  for 
Prototype  and  Refeiance  Buildings  for 
calculating  the  Energy  Cost  Budget,  In 
calculating  the  Design  Energy 
Consumption  of  the  Propoaed  Design, 
the  envelope  characterises  of  the 
Proposed  Design  shall  be  used, 

516.2  Infiltration.  For  Prototype  and 
Reference  Buildings,  the  infiltration 
assumptions  in  subsection  516.2.1  shall 
be  prescribed  assumptions  ibr 
calculating  the  Energy  Cost  Budget  and 
default  assumptions  for  the  Des^ 
Energy  Consumption.  Infiltration  shall 
impact  perimeter  zones  only. 

516,2.1    When  the  HVAC  system  is 
switched  "on,"  no  infiltration  shall  be 
assumed.  When  the  HVAC  system  is 
switdied  "off,"  the  infiltration  rate  for 
buildings  with  or  without  operable 
windows  shall  be  assumed  to  be  0.038 
cfrn/ft'  of  gross  exterior  wall.  Hotels/ 
motels  andmulti-family  high-rise 
residential  buildings  shall  have 
infiltration  rates  of  0,038  cbn/ft'  of  gross 
exterior  wall  area  at  all  times. 


516.3  Envelope  and  Ground 
Absorptivitiss,  For  Prototype  and 
Reference  Buildings,  absorptivity 
assumptions  shall  be  prescribed 
assumptions  for  computing  the  Energy 
Cost  Budget  and  default  assumptions  for 
computing  the  Design  Energy 
Consumption.  The  solar  absorptivity  of 
opaque  elements  of  the  building 
envelope  is  assumed  to  be  70%,  The 
solar  absorptivity  of  ground  surfaces  is 
assumed  to  be  80%  (20%  reflectivity), 

516.4  Window  Management  For  the 
Prototype  and  Refisrence  Building, 
window  management  drapwy 
assumptions  shall  be  prescribed 
assumptions  for  setting  the  Energy  Cost 
Budget.  No  draperies  shall  be  the 
default  assumption  for  computing  liie 
13esign  Energy  Consumption.  Glazing  is 
assumed  to  be  internally  shaded  by 
medium-weight  draperies,  closed  one- 
half  time.  The  draperies  shall  be 
modeled  by  assuming  that  cme-half  the 
area  in  each  zone  is  draped  and  one-half 
is  not.  If  manually-operated  draperies, 
shades,  or  blinds  are  to  be  used  in  the 
Proposed  Design,  the  Design  Energy 
Consumption  shall  be  calcuUted  by 
aaanming  they  are  effective  over  one- 
half  the  glazing  area  in  each  zone. 

516.5  Shading,  For  Prototype  and 
Heiuenoe  building  and  the  Proposed 
Design,  ahmting  by  permanent 
structures,  terrain,  and  vegetation  shall 
be  taken  into  account  for  computing 
energy  consumption,  whether  or  not 
these  features  are  located  on  the 
building  site,  A  permanent  fixture  is  one 
that  is  likely  to  remain  icr  the  life  of  the 
Propoaad  Design. 

f4MJ17    HVAC  ayMBSBS  and  aqulpimni 

517.1  The  specifications  and 
requirements  for  the  HVAC  systems  of 
the  Prototype  and  iteference  Buildings 
shall  be  those  in  Table  517,1.1,  HVAC 
Systems  for  Prototype  and  Reference 
Buildings.  For  the  calculation  of  the 
Design  Energy  C^HisumpUon,  the  HVAC 
systems  and  equipment  of  the  Proposed 
Design  shall  be  used, 

517.2  The  systems  snd  types  of 
energy  presented  in  Table  517.1.1  are 
assumjMions  for  calculating  the  Energy 
Cost  Budget,  llwy  are  not  requirements 
for  either  systems  or  the  type  of  energy 
to  be  used  in  the  Proposed  Building  or 
for  the  calcufation  of  the  Design  Energy 
Cost. 
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Table  517.1.1.— HVAC  Systems  of  Phototype  ano  Reference  Buildings  '-^ 

BuKMigrep8C6  oooupsncy 

System  No. 
CTahte  517.4.1) 

RBfnsfks 
(taWa  517.4.1) 
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a.  Churchm  (any  siTS) 

Nole  1 
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- 
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Schoot:                                                                                               *■ 
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b.  >75,000  ll»  or  >3  Hoars  .„                       .       

HoteVMotet: 

a.s3sl«ieB ,,, 

Note  5,  7. 
Note  6. 
Notel. 

Note  7. 
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" 

Restaurant..     .._ 

H««i: 
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:::=== 

»J  S?* J^  Service  WalvHaatfng  budget  cakaHataons  ahal  be  made  usinfl  both  etectricity  and  natural  gas.  The  Energy  Cost  Budget  shaH  be 
the  tower  ot  Hwae  two  calciMions.  H  natural  ^as  is  not  available  at  ttte  rale,  etedroty  and  t2  fuel  oil  shaH  le  used  tor  tlie  budoetratajlations 

""S??*™  *?  *I?!W  1'BS'  presented  n  Itiis  TaHe  are  not  intended  as  rsquranenis  or  recommendatians  for  Itie  proposed  design.  Floor 
arembatow  are  the  total  oondlioned  floor  areas  lor  the  listed  oocupance  type  in  me  bunding.  The  number  of  floors  indkated  betowottie  total 
number  of  occuptad  floors  tar  the  listed  ooo^iancy  type. 


517.3    HVAC  Zones.  HVAC  zones  for 
calculating  the  Energy  Cost  Budget  of 
the  Prototype  or  Referencse  Building 
shall  consist  of  at  least  fourperimeter 
and  one  interior  zones  per  floor. 
Prototype  Buildings  shall  have  one 
perimeter  zone  facing  each  cardinal 
direction.  The  perimeter  zones  of 
Prototype  and  Reference  Buildings  shall 
be  15  fl  in  width,  or  one-third  the 
narrow  dimension  of  the  building,  when 
this  dimeoaioa  is  between  30  ft  and  45 
ft  inclusive,  or  one-half  the  narrow 
dimension  of  the  building  when  this 


dimension  is  lees  than  30  ft.  Zoning 
requirements  shall  he  a  debult 
assumption  for  calculating  the  Energy 
Cost  Budget.  For  multi-family  high-rise 
residential  buildings,  the  prototype 
building  shall  have  one  zone  per 
dwelling  unit.  The  proposed  design 
shall  have  one  zone  per  tmit  unless 
zonal  tbermostatic  controls  are  provided 
within  units;  in  this  case,  two  zones  per 
unit  shall  he  modeled.  Building  types 
such  as  assembly  or  warehouse  may  be 
modeled  as  a  single  zone  if  there  is  only 
one  space. 


517.4    For  calculating  the  Design 
Enngy  ConsiunpUon,  no  fewer  zones 
shall  be  used  than  were  in  the  Prototype 
and  Reference  Buildings.  The  zones  in 
the  simulation  shall  correspond  to  the 
zones  provided  by  the  controls  in  the 
Proposed  Design.  Thermally  similar 
zones,  such  as  those  facing  one 
orientation  on  different  floors,  may  be 
grouped  together  for  the  purposes  of 
either  the  Design  Energy  Consumption 
or  Energy  Cost  Budget  simulation. 


Table  517.4.1.  HVAC  System  Description  for  Phototype  and  Reference  Buildings'* 


HVAC  COMPO- 
NENT 

SYSTEM  t1 

SYSTBMfZ 

SYSTBM«3 

SYSTEM  *4 

SYSTBilf5 

SYSTEM  «6 

SYSTEM  »7 

System  OaMalp«on 

Fan  sysMm  Daaign 
aivply  oircuMion. 

Supply  linlaid 
static  pressure. 

CoiTttnad  sinHy 
Ian.  molar,  and 
drive  eflDancy. 

Pscfcaged 
rooftop  sir*-  - 
gle  room, 
one  unit  par 
zona. 

Note  9 

1 J  m  W.C 

40% 

PKtOBMltW- 

mintfair 
oondHoner 
wflh  apace 
haMaror 
l»*purap, 
anaha«- 
mgteootng 
untpar 
zone. 
NolalO 

WA.    __._ 

HIA 

AirhMidhrper 
zona  wtti 
oenbalpianL 

Nola  9 

2.0inW.C.   , 
60% 

PsotngMl  not- 
lopVAVWpa- 
rimeter  reheat 

Note  9 _„ 

3.0  in  W.C. 
4S% 

BuM-upcanIrd 
VAV  with  pe- 
rimeter retieat. 

Note  9 

4.0  tn  W.C. 
56% 

Fdupipefan 
oolper 
zone  wflh 
oenlral  plant. 

Nala9 

0.5lnW.C.  ... 
26A  

Water  source 

pump- 
Note  10. 
0.5lnW.C. 
29%j 

408311 


Farlmvl   Ra 


/    Vnl     R-l      Mn     1S9    /    Ti.<uul. 


■i0»   A     tone 
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TABLE  517.4.1.  HVAC  System  Description  for  Prototype  and  Reference  Buildings' ^-Continoed 

HVAC  COMPO- 
NENT 

SYSTEM  #1 

SYSTEM  12 

SYSTBul*3 

SYSTEM  #4 

SYSTBKIK 

SYST»H6 

SYSTail»7 

Supply  fan  control 

Constant  vol- 

Fan Cycles 

Constant  volume 

VAW  vafair-tail 

FanCydas 

Fan  cycles  wtf 

ume. 

with  call  lor 

curved 

centrilugal  fan 

wllticalfor 

cellar 

heating  or 

conlrifugal  fan 

and  ACtre- 

heating  or 

healing  or 

cooling. 

and  variable 
inlet  vanes. 

quefKy  varv 
able  speed 
drive. 

cooing. 

cooing. 

Ratim  fan  total 

NM 

WA 

N/A „ 

0.6  in  W.C 

25%             

0.6  m  W.C 

25% .'. 

1.0  in  W.C - 

30%-      .      ._ 

NIA 

N/A :... 

N/A. 

static  pressure. 

Combined  return 

fan,  motor,  and 

WA - 

N/A 

drive  efficiency. 
Return  Ian  control 

N/A 

N/A 

Constant  volume 

VAVw/kmward 
curved 

cantrifutal  fan 
andciechaige 
dampers. 

VAV  with  air-foil 
centrifugal  fan 
and  AC  fre- 
quency vari- 
able speed 
drive. 

N/A 

NIK 

Direct  e«pat>- 

Direct  expan- 

ChUed water 

Direct  expansion 

Chiied  water 

Chflled  vraler 

(3osed  cjicua. 

sionalr 

sion  air 

(Notej). 

air  cooled. 

(Note  11). 

(Note  11). 

centrifugal 

cooled. 

cooled. 

. 

blower  type 
cooling 
tower  sized 
per  Note 
11.  Circulat- 
ing pump 
size  tor  2.7 
GPMpar 
ton. 

Healing  System 

Heat  pump  w/ 

Hot  water  (Note 

Hot  water  (Note 

Hot  water  (Note 

Hot  water 

Electric  or 

pump,  or 

electric  re- 

8, 12). 

12)  or  electric 

12)  Of  electric 

(Note  12)  or 

natural  draft 

electric 

sistance 

resistance 

resistance 

electric  re- 

fossil fuel 

resistence 

auxiiary  or 

(NoteB). 

(Notes). 

sistance 

bafler(Note 

(Note  8). 

air  condi- 
tioner w/ 
space  heat- 

(Note 8). 

8). 

Remaita 

Dry  bub 
economizer 

er  (Note  8). 
No  econo- 
mizer. 

Dry  bub  econo- 
mizer per  Sec- 

Dry bub 
ecomomizer 

Oy  bub  econo- 
mizer per  Seo- 

No  econo- 
mizer. 

Tower  fans 

and  boiler 

per  Section 

tion  434.514. 

per  Section 

tioo  7.4.3  Min- 

cydadto 

7.4.3  (baro- 

434.514  Mini- 

imum  VAV 

maintain  cir- 

"^ 

.  mum  VAV  set- 

setting per 

culating 

lief). 

ting  per 

Section 

water  tem- 

434.514 ex- 

7.4.4  J.  Si4»- 

perature  be- 

ceptionl. 
Supply  air 
reset  by  zone 
ofgreales! 
cooing  de- 
mand. 

ply  air  reset 
by  zone  of 
greatest  cod- 
ing demand. 

tween  60 
and  design 
lower  leav- 
ing water 
lempera- 
twa. 

1.  The  systems  and  energy  types  presented  in  this  Table  are  not  intended  as  requirements  or  recommendations  for  the  proposed  design. 

2.  For  numbered  notes  see  end  of  Table  517.4.1. 


Numbered  Notes  For  Table  517.4.1  HVAC 
System  Descriptions  for  Prototype  and 
Reference  Buildings 

NCTTES: 

1.  For  occupancies  such  as  restaurants, 
assembly  and  retail  which  are  part  of  a  mixed 
use  building  which,  according  to  Table 
517.4.1,  includes  a  central  chilled  water 
plant  (systems  3,  5.  or  6),  chilled  water 
system  type  3  or  5,  as  indicated  in  the  Table, 
shall  be  used. 

2.  Constant  volume  may  be  used  in  zones 
where  pressurization  relationships  must  be 
maintained  by  code.  VAV  shall  be  used  in  all 
other  areas,  in  accordance  with  %  517  A. 


3.  Provide  nm-around  heat  recovery 
systems  for  all  Esn  systems  with  minimiun 
outside  air  intake  greater  than  75%.  Recovery 
effectiveness  shall  be  0.60. 

4.  If  a  warehouse  is  not  intended  to  be 
mechanically  cooled,  both  the  Energy  Cost 
Budgets  and  Design  Energy  Costs,  may  be 
calculated  assuming  no  mechanical  cooling. 

5.  The  system  listed  is  for  guest  rooms 
only.  Areas  such  as  public  areas  and  back-of- 
house  areas  shall  be  served  by  system  4. 
Other  areas  such  as  offices  and  retail  shall  be 
served  by  the  systems  listed  in  Table  517.4.1 
for  those  occupancy  types. 

6.  The  system  listed  is  for  guest  rooms 
only.  Areas  such  as  public  areas  and  back-of- 


house  areas  shall  be  served  by  System  5. 
Other  areas  such  as  offices  end  retell  shall  be 
served  by  the  systems  listed  in  T^le 
517.4.1.1  for  those  occupancy  types. 

7.  System  2  shall  be  used  for  Energy  Goat 
Budget  calculation  except  in  areas  with 
design  heating  outside  air  temperatures  less 
thanlOT. 

8.  Prototype  energy  budget  cost 
calculations  shall  be  made  using  both 
electricity  and  natural  gas.  If  natural  gas  is 
not  available  at  the  site,  electricity  and  12 
foel  oil  shall  be  used.  The  Energy  Cost 
Budget  shall  be  the  lower  of  these  results. 
Alternatively,  the  Energy  Cost  Budget  may  be 
based  on  the  fuel  source  that  minimizes  totel 
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ppenting.  maintsnanca,  equipment,  and 
jnatrilaHon  costs  fior  the  prototype  over  the 
buUdiBg  lUetime.  Eouipment  and  ioataUation 
coat  aatimstet  shaU  tw  prepared  uaing 
piofiBaaionaliy  recognizad  coat  aatiinatiDg 
iDoU,  guidaa,  and  tectmiquea.  The  mathodi 
of  aaalyiia  (hall  coafbon  to  Ihoae  of  Subpart 
A  of  10  CPR  436.  Enaqgr  coats  iliaU  be  baaed 
on  actual  coats  to  the  building  aa  defined  in 
tfaiaSactioo. 

9.  Daaign  supply  air  drculatioa  rate  shall 
ba  based  on  a  supply  air  to  room  air 
tamperature  difisrenoea  of  20*F.  A  higher 
supply  air  tamperature  may  be  used  if 
requirad  to  maintain  a  mtnhniifn  circulation 
rate  of  4.5  air  rhangws  par  hour  or  15  chn  per 
parson  at  daaign  conditioos  to  each  zone 
served  by  the  systam.  If  latum  fiuis  are 
specified,  thay  shall  be  sixad  from  the  supply 
fftn  capacity  leas  the  requirad  minimum 
ventilation  with  outside  air,  or  75%  or  the 
supply  air  capacity,  whldHrvar  is  larger. 
Except  where  noted,  supply  and  retura  fans 
shall  be  operated  cootimiaily  during 
oocupfod  hours. 

ia  Fkn  System  Bnecgy  whan  inchided  in 
the  efficiency  rating  of  dia  unit  aa  defined  in 
i  403.2.4.3  need  not  be  modelad  aimUdtly  far 
thia  system.  The  bn  shall  cycle  witt  calb  far 
haating  or  cooling. 

11.  Oiillad  water  aystams  shall  be  modeled 
using  a  reeipiacating  chiller  far  systems  with 
total  cooUng  capacitiss  lass  than  1 75  tons, 
and  cantrUugal  chillera  far  systems  with 
cooling  capacities  of  17S  tons  or  greater.  For 
syMams  with  cooling  or  000  tons  or  more,  the 
Energy  Cost  Budget  shall  be  calculated  usb« 
two  oenttifiigal  dhillars  lead/lag  oontroUed. 
Chilled  water  pumpa  shall  be  aixed  using  a 
12^  temperature  rise,  from  44*F  to  S6*F 
operating  at  85  bed  of  bead  aiul  65% 
combined  impeller  and  motor  effideocy. 
Condenser  water  pumps  shall  be  sized  using 
a  107  temperamre  rise,  operating  at  60  feet 
of  head  and  60%  combined  impeller  and 
motor  efficieocy.  The  cooling  tower  shall  be 
an  open  cijcuit,  centrifugal  blower  type  sized 
for  the  larger  of  85T  leaving  water 
temperature  or  lO'F  approach  to  deeign  wet 
bulb  temperature.  The  tower  shall  he 
oontroUed  to  provide  a  6S'P  leaving  water 
tamparatura  whenever  weather  coodibons 
petmit.  floating  up  to  design  leaving  water 
temperature  at  design  conditions.  Qiilled 
water  supply  temperature  shall  be  reset  in 
accordance  with  §434.518. 

12.  Hot  water  system  shall  include  a 
natural  drafi  fbaail  hiel  or  electric  boilar  per 
Note  8.  The  hot  water  pump  shall  be  sized 
based  on  a  30*F  lempetatura  drop,  br  18*F 
lo  1507,  operating  at  60  feet  of  head  and  a 
combined  impeller  and  motor  effidancy  of 
60%.  Hot  water  supply  temperature  shall  be 
reset  in  accordance  with  S  434.S18. 

517.5    Equipment  Sizing  and 
Redundant  Equipment  For  calculating 
the  Energy  Cost  Budget  of  Prototype  or 
Reference  Buildings,  HVAC  equipment 
shall  be  sized  to  meet  the  requirements 
of  subsection  403.2.2,  without  using  any 
of  the  exceptions.  The  size  of  equipment 
shall  be  that  required  for  the  building 
without  process  loads  considered. 
Redundant  or  emergency  equipment 
need  not  be  simulated  if  it  Is  controlled 


so  that  it  will  not  ba  operated  during 
normal  operations  of  tne  building.  The 
designer  shall  document  the  inatallatioa 
of  process  equipment  and  the  lixe  of 
prooBss  loads. 

517.8    For  calculating  the  Design 
Energy  Consumpdon,  a^ual  air  flow 
rates  and  installed  equipment  size  shall 
be  used  in  the  simulation,  except  that 
excess  capacity  provided  lo  meet 
process  loads  neisd  not  be  modeled 
imless  the  process  load  was  not 
modeled  in  setting  Energy  Cost  Budget. 
Equipment  sizing  in  the  simulation  of 
the  Prapoaed  Design  shall  correspond  to 
the  equipment  actually  selected  for  the 
design  and  the  designer  shall  not  use 
equipment  sized  automatically  by  the 
simidation  tool. 

517.6.1    Redundant  or  emergency 
equipment  need  not  be  simulated  if  it  is 
controllad  to  not  be  operatAl  during 
nonnal  operations  of  the  building. 

|4a4.S1S    llei»lle^■l■llsellin^ 

518.1     The  service  water  loads  for 
Prototype  and  ReCaience  Buildings  are 
defined  in  terms  of  Btu/h  per  person  in 
Table  518.1.1.  Service  Hot  Water 
Quantides.  The  8«vice  water  heating 
loads  from  Table  518.1.1  are  prescribed 
assumptions  for  multi-family  high-rise 
residential  buildings  and  dehult 
assimiplioDs  for  all  other  buildings.  The 
same  service  water  heeling  load 
assumptions  shall  be  made  in 
calculating  Design  Energy  Constunption 
as  were  used  in  calculating  the  Energy 
Cost  Budget. 

Table  518.1.1.— Servtoe  Hot  Water 
Quantities 


BuMngt]^ 

Btu/PvaofH 
hour- 

AasomMy  ...     _    ..     _ 

215 

ITS 

nmt     

136 

WarahmiM 

ItotetMolal 

226 

215 
1110 

"*i1airr»nt 

390 

HaaKh 

tial _          _ 

136 

■This  value  is  Itw  number  to  be  m<ilki«ed 
by  the  perosniage  imMpiera  o(  the  BuUng 
ProHa  Sdiediiesln  TaUe  513iL2.  See  JMe 
513.2.2  tar  occupancy  lavds. 

^Tolal  hot  wnar  use  par  dwaling  wit  tor 
each  hour  shal  be  3,400  Btuffi  ftnes  the 
muU-lannily  high  rtse  residendal  buihing  SWH 
system  muHiptlisr  from  TaWe  S1A22. 

518.2    The  service  water  heating 
system,  including  piping  losses  for  the 
Prototype  Building,  shall  be  modeled 
using  the  methods  of  the  RS-47  using  s 
system  that  meets  all  requirements  of 
subsection  404.  The  service  water 
heating  equipment  for  the  Prototype  or 


Reference  Bidlding  shall  be  either  an 
electric  beat  pump  or  natural  gas,  or  if 
natural  gas  is  not  available  at  the  site, 
either  an  electric  heat  pump  or  *2  fuel 
oil.  Exception:  Uelectric  rssiatance 
service  water  heating  is  preferable  to  an 
electric  heat  pump  when  analyzed 
according  to  the  criteria  of  §434.404  or 
when  service  water  temperatures 
exceeding  145°F  are  required  for  a 
particular  application,  electric 
resistance  water  heating  may  be  used. 


(4M.S19 

Slfl.l    All  occupied  conditioned 
spaces  in  the  Prototype,  Relnence  and 
FYopoaed  Design  Bimdbogi  in  all 
cliinatws  shall  he  simidatsd  as  being 
both  heated  and  cooled.  The 
assumptions  in  thia  subsection  are 
prescribed  assiunptions.  If  the  Proposed 
Design  does  not  include  equipment  for 
cooling  or  heating,  the  Derign  Energy 
Consumption  shall  be  determined  by 
the  spedflcations  for  calculating  the 
Energy  Cost  Budget  as  described  in 
Table  517.4.1  HVAC  System  DescripUon 
for  Prototype  and  Reference  Buildings. 
Exceptions  to  519.1  ara  as  follows: 

519.1.1  If  a  building  is  to  be 
provided  with  only  heating  or  cooling, 
both  the  Prototype  or  Reference 
Building  and  the  Proposed  Design  shall 
be  simnTated,  using  the  same 
assumptions.  Such  an  assumption 
cannot  be  made  luiless  the  building 
interior  temperature  meets  the  comfort 
criteria  of  RS-2  at  least  08%  of  the 
occupied  hours  during  the  yeer. 

519.1.2  If  warehouses  are  not 
intended  to  be  mechanically  cooled, 
both  the  Energy  Cost  Budget  and  Design 
Energy  Consumption  shall  be  modeled 
assuming  no  mechanical  cooling;  and 

519.1.3  In  climates  where  winter 
design  temperature  (97.5%  occurrence) 
is  greater  than  5g°F,  space  heating  need 
not  be  modeled. 

519.2    Space  temperature  controls  for 
the  Prototype  or  Reference  Building, 
except  multi-family  high-rise  residential 
buildings,  shall  be  set  at  70''F  for  space 
heating  and  75°F  for  space  cooling  «rith 
a  deadhand  per  subsection 

403.2.6.3.     The  system  shut  off 
during  ofT-hours  shall  be  according  to 
the  schedule  in  Table  S15.2,  except  that 
the  heeling  system  shall  cycle  on  if  any 
space  should  drop  below  the  night 
setback  setting  of  S5*F.  There  shall  be 
no  similar  setpoint  during  the  cooling 
season.  Lesser  deadhand  ranges  may  be 
used  in  calculating  the  Design  Energy 
Consumption. 

Exceptions  to  519.2  are  as  follows: 

(a)  Setback  shall  not  be  modeled  in 
determining  either  the  Energy  Cost 
Budget  or  Design  Energy  Cost  if  setback 
is  not  realistic  for  the  Proposed  Design. 
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such  as  24-hour/day  operations.  Health 
facilities  need  not  have  night  setback 
during  the  heating  season:  and 

(b)  Hotel/motels  and  multi-family 
high-rise  residential  buildings  shall 
have  a  night  setback  temperature  of  60 
°F  from  11:00  p.m.  to  6:00  a.m.  during 
the  heating  season;  and 

(cl  If  deadhand  cohlrals  are  not  to  be 
installed,  the  Design  Energy  Cost  shall 
be  calculated  with  both  heating  and 
cooling  thermostat  selpoints  set  to  the 
same  value  between  70°F  and  75''F 
inclusive,  assumed  to  be  constant  for 
the  year. 

519.2.1     For  multi-family  buildings, 
the  thermostat  schedule  for  the  dwelling 
units  shall  be  as  In  Table  519.1.2, 


Thermostat  Settings  for  Multi-Family 
High-rise  Buildings.  The  Prototype 
Building  shall  use  the  single  zone 
schedule.  The  Proposed  Design  shall 
use  the  two-zone  schedule  only  if  zonal 
thermostatic  controls  are  provided.  For 
Proposed  Designs  that  use  heat  pumps 
employing  supplementary  heat,  the 
controls  used  to  switch  on  the  auxiliary 
heat  soiirce  during  morning  warm-up 
periods  shall  be  simulated  accurately. 
The  thermostat  assumptions  for  multi- 
fiamily  high-rise  buildings  are  prescribed 
assumptions. 

519.3    When  providing  for  outdoor 
air  ventilation  in  calculating  the  Energy 
Cost  Budget,  controls  shall  be  assumed 
to  close  the  outside  air  intake  to  reduce 


the  How  of  outside  air  to  0  dhn  during 
setback  and  unoccupied  periods. 
Ventilation  using  inside  air  may  still  be 
required  to  maintain  scheduled  setback 
temperature.  Outside  air  ventilation, 
during  occupied  periods,  shall  be  as 
required  by  RS-41.  or  the  Proposed 
Design,  whichever  is  greater. 

519.4    If  humidiRcation  is  tobe  used 
in  the  Proposed  Design,  the  same  level 
of  humidincalion  and  system  type  shall 
be  used  in  the  Prototype  or  Reference 
Building.  If  dehumidificalion  requires 
subcooling  of  supply  air,  then  reheat  for 
the  Prototype  or  Reference  Building 
shall  be  from  recovered  waste  heat  such 
as  condenser  waste  heat. 


Table  519.1.2.— THEflMosiAt  Settings  fcw  Multi-Family  High-Rise  Buildings 

Tune  at  day 

Single  zone  dwelling 
unit 

Two  zone  dweKng  unit 

Betkoonis/BelhroofTis 

rwiA.  n^vn* 

Heal 

Cool 

Hast 

Cool 

Heat 

Cool 

60 
70 
70 
70 
60 

78 
78 
78 
78 
78 

60 
70 
60 
70 
60 

78 
78 
86 
78 
78 

60 
70 
70 
70 
60 

86 

._,.»._    

78 

78 

78 

11  pjn.-»iidnlrfit .. 

78 

1434.520    SpecuMtve  bulMhi(|& 

520.1  Lighting.  The  interior  lighting 
power  allowance  (ILPA)  for  calculating 
the  Energy  Cost  Budget  shall  be 
determined  from  Table  401.3.2a.  The 
Design  Energy  Consumption  may  be 
based  on  an  assiuned  adjusted  lighting 
power  for  future  lighting  improvements. 

520.2  The  assiunption  about  foture 
lighting  power  used  to  calculate  the 
Design  Energy  Constimption  must  be 
dociunented  so  that  the  future  installed 
lighting  systems  may  be  in  compliance 
with  these  standards.  Documentation 
must  be  provided  to  enable  foture 
lighting  systems  to  use  either  the 
Prescriptive  method  or  the  Systems 
Performance  method  of  subsection  401.3 

520.3  Documentation  for  future 
lighting  systems  that  use  subsection 
401.3  shall  be  stated  as  a  maximiun 
adjusted  lighting  power  for  the  tenant 
spaces.  The  adjusted  lighting  power 
allowance  for  tenant  spaces  shall 
account  for  the  lighting  power  provided 
for  the  common  areas  of  the  building. 

520.4  Documentation  for  foture , 
lighting  systems  that  use  subsection 
401 .3  ^lall  be  stated  as  a  required 
lighting  adjustment.  The  required 
lighting  adjustment  is  the  whole 
building  lighting  power  assumed  in 
order  to  calculate  the  Design  Energy 
Ckinsumption  minus  the  ILPA  value 
from  Table  401.3.2c  that  was  used  to 


calculate  the  Energy  Cost  Budget.  When 
the  required  lighting  adjustment  is  less 
than  zero,  a  complete  lighting  design 
must  be  developed  for  one  or  more 
representative  tenant  spaces, 
dononstrating  acceptable  lighting 
within  the  limits  of  the  assimted 
lighting  power  allowance. 

520.5.     HVAC  Systems  and 
Equipment.  If  the  HVAC  system  is  not 
completely  specified  in  the  plans,  the 
Design  Energy  Consumption  shall  be 
based  on  reasonable  assumptions  about 
the  construction  of  foture  HVAC 
systems  and  equipment  These 
assumptions  shall  be  documented  so 
that  future  HVAC  systems  and 
equipment  may  be  in  compliance  with 
these  standards. 

I4M.S21    The  StmuMlon  Tool 

521.1    Aimual  energy  consumpUon 
shall  be  simulated  with  a  multi-zone, 
8760  hours  per  year  building  energy 
model.  The  model  shall  account  for: 

521.1.1  The  dynamic  heat  transfer  of 
the  building  envelope  such  as  solar  and 
internal  gains; 

521.1.2  Equipment  efficiencies  as  a 
function  of  load  and  climate: 

521.1.3  Lighting  and  HVAC  system 
controls  ami  distribution  systems  by 
simulating  the  whole  building; 

521.1.4  The  operating  schedule  of 
the  building  including  night  setback 
during  various  times  of  the  year,  and 


521.1.5  Energy  consumption 
information  at  a  level  necessary  to 
determine  the  Energy  Cost  Budget  and 
Design  Energy  Cost  through  the 
appropriate  utility  rate  schedules. 

521.1.6  While  the  simidation  tool 
should  simulate  an  entire  year  on  an 
hour  by  hoiu-  basis  (8760  hours), 
programs  that  approximate  this  dynamic 
analysis  procedure  and  provide 
equivalent  results  are  acceptable. 

521.1.7  Simulation  tools  shall  be 
selected  for  their  ability  to  simulate 
accurately  the  relevant  features  of  the 
building  in  question,  as  shown  in  the 
tool's  doctunentation.  For  example,  a 
single-zone  model  shall  not  be  used  to 
simulate  a  large,  multi-zone  building, 
and  a  steady-stale  model  such  as  the 
degree-day  method  shall  not  be  used  to 
simulate  buildings  when  equipment 
efliciency  or  performance  is 
significantly  affected  by  the  dynamic 
patterns  of  weather,  solar  radiation,  and 
occupancy.  Relevant  energy-related 
features  shall  be  addressed  by  a  model 
such  as  daylighting,  atriums  or 
stmspaces,  night  ventilation  or  thermal 
storage,  chilled  water  storage  or  heat 
recovery,  active  or  passive  solar 
systems,  zoning  and  controls  of  heating 
and  cooling  systems,  and  ground- 
coupled  buildings.  In  addition,  models 
shall  be  capable  of  translating  the 
Design  Energy  Consumption  into  energy 
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cost  using  actual'utility  rate  schedules 
with  the  coinddsntol  electrical  demand 
of  a  building.  Examples  of  public 
domain  models  capable  of  handling 
such  complex  building  systems  and 
energy  cost  translations  available'  in  the 
United  States  are  DOE — 2.1C  and 
BLAST  3.0  and  in  Canada,  Eneigy 
Syslmns  Analysis  Series. 

521.1.8    All  simulation  tools  shall 
use  scientifically  justifiable  documented 
techniques  and  procedures  for  modeling 
building  loads,  systems,  and  equipment. 
The  algorithms  used  in  the  program 
shall  have  been  verified  by  comparison 
with  experimental  measurements,  loads, 
systems,  and  equipment 


Subpwt  F-BuHdbig  Energy 


601.1  This  subpart  provides  an 
alternative  path  for  compliance  with  the 
standards  that  allow  for  greater 
flexibiiity  in  the  design  oSF  energy 
efficient  buildings  using  an  anniml 
energy  use  method.  This  path  provides 
an  opportunity  lor  the  use  of  innovative 
designs,  materials,  and  equipment  such 
as  daylighting.  passive  solar  heating, 
and  heat  recovery,  that  may  not  be 
adequately  evaluated  by  methods  found 
in  subpart  D  of  this  part. 

601.2  The  Building  Energy 
Compliance  Alternative  shall  be  used 


with  Subpart  C  and  Subpart  D,  401.1, 
401.2, 401.3.4  and  in  conjunction  with 
the  minimum  requirements  found  in 
subsections  402.1, 402.2,  and  402.3., 
403.1,  403.2.1-7,  403.9  and  404. 

601.3    Compliance  under  this  section 
is  demonstrated  by  showing  that  the 
calculated  annual  energy  usage  for  the 
Proposed  Design  is  less  than  or  equal  to 
a  calculated  Eneigy  Use  Budget  (See 
Figure  601.3,  Building  Energy 
Compliance  Alternative).  The  analytical 
procedures  in  this  subpart  are  only  for 
determining  design  compliance,  and  are 
not  to  be  used  either  to  predict, 
document  or  verify  axmual  eneigy 
consiunption. 

WUMtO  COOS  9lttm^ 
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eoi.4    CoopUance  undar  the 
Buildiiig  Bnafgy  Use  Budget  method 
lequiras  a  detailed  energy  analysis, 
using  a  conventional  simulation  tool,  of 
the  Propoeed  Design.  A  life  cycle  coet 
analysis  shall  be  luad  to  select  the  fuel 
souice  br  the  HVAC  systems,  service 
hot  water,  and  process  loads  bom 
available  altamatives.  The  Annual 
Energy  Consumptioo  of  the  Propoeed 
Design  with  the  lib  cycle  cost-eCb(^ve 
fuel  selection  is  calculated  to  detnmine 
the  modettd  energy  consumption, 
called  the  Design  Bneigy  Use. 

601.5  The  Design  ESs^gy  Use  is 
defined  as  the  enari^  that  is  consumed 
within  the  five  foot  uoe  itf  a  proposed 
building  per  It '  over  a  24-hour  (Uy.  365- 
day  year  period  and  qiecified  operating 
hours.  The  calculated  Design  Bneigy 
Use  is  then  compared  to  a  calculated 
Enaigy  Use  Budoet 

601.6  CompUanca.  The  Energy  Use 
Budget  is  determined  by  calculatiiig  the 
annuisl  energy  usage  far  a  Rehtancs  or 
Prototype  Building  that  is  configured  to 
comply  with  the  provisions  of  Subpart 
E  for  such  buildings,  except  that  the  fuel 
sourca(s)  of  the  Prototype  or  Reierenoe 
Building  shall  be  the  same  lifs  cycle 
oost-eSsctive  souros<«)  selected  for  the 
Proposed  Design.  If  the  Design  Energy 


Use  is  less  than  or  equal  to  the  Energy 
Use  Budget  than  the  proposed  dedgn 
compUea  %irith  these  standards. 
601.7    This  section  provides 
instructions  for  detaiminihg  the  Design 
Energy  Use  and  for  r«lni luting  the 
Energy  Use  Budget  The  Energy  Use 
Budget  is  the  hit^ieat  allowable 
calculated  aimual  aneigy  consumption 
for  a  spedfled  building  dedgn. 
Designers  sre  anoouraged  to  design 
buildUngs  whose  Design  Energy  Use  is 
lower  tbusn  the  Energy  Use  BtugeL 

|4*4JM   IMsimlnaaonof  lis  annual 


602.1  The  Energy  Use  Budget  shall 
be  calculated  for  the  appropriate 
Prototype  or  Raiarenos  Buildiitg  in 
acoordanoe  trith  the  praceduies 
piaacrihed  in  subsection  502  ivith  the 
following  exceptioas:  The  Bnarm  Use 
Budget  ^all  be  stated  in  units  of  Btu/ 
ft'/yrand  the  simulation  tool  shall 
segregate  the  calculated  energy 
consumpticn  by  fuel  type  producing  an 
Eheigy  Use  Budget  for  each  fuel  (the 
hiel  selecUons  having  been  made  by  a 
life  cycle  cost  analysis  in  determining 
the  proposed  design). 

801.2  The  Energy  Use  Budget  (EUB) 
is  cslculated  similarly  for  the  Retsience 


ot  Prototype  Building  using  the 
following  equation: 
Equation  601.2 

EUB=EUBixfi+EUBixfri.EUBixfi 
Where  EUBi.  EUBi,  EUBi  are  the 
cakulatad  aimual  energy  taigsts  for 
eech  fuel  used  in  the  Reference  or 
Prototype  building  and  f I.  fa,*  *  *  f, 
are  the  energy  conversion  tsctors  given 
in  Table  602.2.  Fuel  Converstoo  Factors 
for  Computing  Design  Annual  Energy 
Uses.  In  lieu  of  case  by  case  calculation 
of  the  Energy  Use  Budget,  the  designer 
may  construct  Energy  Use  Budget  tables 
for  the  combinations  of  energy  souros(s) 
that  may  be  oonaidersd  in  a  set  of 
project  designs,  such  as  electric  heating, 
electric  service  water,  and  gas  cooling  or 
oil  haeting,  gas  service  water  and 
electric  cooling.  The  values  in  such 
optional  Energy  Use  Budget  tables  shall 
be  equal  to  or  leas  than  the 
conesponding  EneiOT  Use  Budgets 
calculated  on  a  case  oy  case  basis 
according  to  this  section.  Energy  Use 
Budget  tables  shall  be  constructed  to 
correspond  to  the  climatic  regions  and 
building  types  in  accordance  with 
provlsiaas  far  Prototype  or  Reference 
Building  models  in  &ibpait  E  of  then 
standards. 


Table  602.2.— Bjel  Conversion  Factors  for  Computing  Oesiqn  Nm*M.  Energy  Uses 


Fuas 


BsdrtcMy  . 
FuslOI  — 
Natural  Gas. 


LiquMad  Palroleuni  (Mudkio  Prapane  and  Butane) . 

AnlhndleCoal : 

Bhsnknus  Coal . 


PiachsseO  Steam  and  Staam  kom  Om*sH  Plaiils 

Histi  Temparatin  or  Medkjin  Tatnperature  Water  tram  Cankal  Planls . 


NOIE 


CONVERSION  FACTOR 


3412  BaiMowatt  hour. 

138,700  BhVigalan. 

1,031.000  BuyiOOO  *>. 

06.500  Bhygalon. 

28.300.000  BtuMnit  ton. 

24.580000  Blu/shoct  ton. 

1,000  Bai/Pound. 

Use  the  heat  vakie  based 
on  (he  water  adusly  de- 
•vared  SI  Mie  buUng  fve 
tootme 


^!SS!S^A^^J^i!!!^^SSJ'SIS'J2!^^tS^^S!!^^  2™"  '*'''*2I2!'  *?!?**  ***  pressoted  above  ttian  Itie  loc^  luel  vriue  may  be 


^  -;»-in  ■.^.^■_^'*.'y*y^  documentationjroni  the  fuel  source  suppier  staling  Itijs  adial  kiel  anergy  value  and  vsiilyInQ  thai 
•■  lemain  oonslslBnt  lor  *»  hreeeaat*  liaure.  TI»  luel  oinlent  lor  lusts  not  otven  rfoie  she*  be  detemii* 
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603.1    The  Design  Energy  Use  shall 
be  calculated  by  modeling  the  Propoaed 
Design  using  the  same  methods, 
assumptions,  climate  data,  and 
simulation  tool  as  were  used  to  establish 
the  Energy  Use  Budget,  but  with  the 
design  features  that  will  be  used  in  the 
final  building  design.  The  simulation 
tool  used  shall  segregate  (he  calculated 
energy  congumption  by  fuel  type  giving 
an  annual  Design  Energy  Use  for  each 
fuel.  The  sum  of  the  Design  Energy  Uses 
multiplied  by  the  fuel  conversion 
.  factors  in  Table  602.2  yields  the  Design 
Energy  Use  far  the  proposed  design: 


Equation  603.1 

lKU=OEUixfi+DEUixfri-....+DEUi  xfi 
Where  fi,  fi, . . .  fi  are  the  fuel 

conversion  bctora  in  Table  602.2. 
603.2    Required  Life  Cycle  Cost 
Analysis  for  Fuel  Selection 

603.2.1  Fuel  sources  selected  for  the 
Proposed  Design  and  Prototype  or 
Reference  buildings  shall  be  determined 
by  considering  the  energy  cost  and  other 
costs  and  cost  savings  that  occur  during 
the  expected  economic  life  of  the 
alternative. 

603.2.2  The  designer  shall  use  the 
procedures  set  forth  in  Subpart  A  of  10 
CFR  Part  436  to  make  this 
determination.  The  fuel  selection  life 


cycle  cost  aiulysls  shall  include  the 
following  steps: 

603.2.2.1  Determine  the  feasible 
alternatives  for  energy  sources  of  the 
Proposed  Design's  HVAC  systems, 
service  hot  water,  and  process  loads. 

603.2.2.2  Model  the  Proposed 
Design  including  the  altomative  HVAC 
and  service  water  systems  and  conduct 
an  annual  energy  analysis  for  each  fuel 
source  alternative  using  the  simulation 
tool  specified  in  this  section.  The 
annual  energy  analysis  shall  be 
computed  on  a  monthly  basis  in 
conformance  %vith  Subpart  E  with  the 
exception  that  all  process  loads  shall  be 


included  in  the  calculation.  Separate  the 
output  of  the  aiuilysis  by  fiiel  type. 

603.2.2.3  Determine  the  unit  price  of 
each  fuel  using  information  ft'om  the 
utility  or  other  tellable  local  source. 
During  rapid  changes  in  fuel  prices  it  is 
lecommended  that  an  average  fuel  price 
for  the  previous  twelve  months  be  used 
in  lieu  of  the  current  price.  Calculate  the 
annual  eneigy  cost  of  each  energy 
source  alternative  in  accordance  with 
procedures  in  subpart  E  of  this  part  for 
the  Design  Energy  Cost.  Estimate  the 
initial  cost  of  the  HVAC  and  service 
water  systems  and  other  initial  costs 
such  as  eneigy  distribution  lines  and 
service  connection  fees  associated  with 
each  fuel  source  alternative.  Estinwle 
other  costs  and  benefits  for  eech 
alternative  including,  but  not 
necessarily  limited  to,  annual 
maintenance  and  repair,  periodic  and 
one  time  major  repairs  and 
rapUcements  and  salvage  of  the  eneigy 
and  service  water  systems.  Cost 
estimates  shall  be  prepared  using 
professionally  recognized  cost 
estimating  tools,  guides  and  techniques. 

603.2.2.4  Perform  a  life  cycfe  cost 
analysis  using  the  procedure  specified 
in  subsection  603.2. 

603.2.2.5  Compare  the  total  life 
cycfe  cost  of  each  energy  source 
alternative.  The  alternative  with  the 
lowest  total  life  cycle  cost  shall  be 
chosen  as  the  energy  source  for  the 
proposed  design. 


1484.884 

604.1  Compliance  with  this  section 
is  demonstrated  if  the  Design  Energy 
Use  is  equal  to  or  less  than  the  Energy 
Use  Bui^. 

raEU<EUB 
Equation  604 

604.2  The  energy  consumption  diall 
be  measured  at  the  building  five  foot 
line  fw  all  foels.  Energy  consumed  from 
non-depletable  energy  sources  and  heat 
recovery  systems  shall  not  be  included 
in  the  Design  Energy  Use  calculations. 
The  thermal  efficiency  of  fixtures. 


equipment,  systems  or  plants  in  the 
proposed  design  shall  be  simulated  by 
the  selected  calculation  tool. 

1484.806    glaiiilsid  calcula8ew  procedure. 

605.1  The  Standard  Calculation 
Procedure  consists  of  methods  and 
assumptions  for  calculating  the  Eneigy 
Use  Budgets  for  Prototype  and 
Reference  Buildings  and  the  Design 
Energy  Use  for  the  Proposed  Design.  In 
Older  to  mainlain  consistency  between 
the  Eneigy  Use  Budgets  and  the  Design 
Energy  Use,  the  input  assumptions 
stated  in  subsection  510.2  are  to  be 
used. 

605.2  The  terms  Energy  Cost  Budget 
and  Design  Energy  Cost  or  Design 
Energy  Consumption  used  in  Subpart  E 
of  this  pert  correlate  to  Energy  Use 
Budget  and  Design  Energy  Use, 
respectively,  in  this  Subpart  F. 

1434.806  Tlis  atmuMion  tool. 
606.1    The  criteria  established  in 

subsection  521  for  the  selection  of  a 
dhnulation  tool  shall  be  followed  when 
using  the  compliance  path  prescribed  in 
this  subpart  F. 

1434.807  LNa  cycfe  coal  anilysla. 
607.1    The  following  life  cycle  cost 

criteria  applies  to  the  fuel  selection 
requirements  of  this  subpart  and  to 
option  life  cycle  cost  analyses 
performed  to  evaluate  energy 
conservation  design  alternatives.  The 
fuel  source(s)  selection  shall  be  made  in 
accordance  with  the  requirements  of 
subpart  A  of  10  CFR  part  436.  When 
performing  optional  life  cycle  cost 
analyses  of  energy  conservation 
opportunities  the  designer  may  use  the 
life  cycle  cost  procedures  of  subpart  A 
of  10  CFR  part  436  or  OMB  Circular  1- 
94  or  an  equivalent  procedure  that 
meets  the  assumptions  listed  below: 
607.1.1    The  economic  life  of  the 
Prototype  Building  and  Propoaed  Design 
shall  be  25  yeare.  Anticipated 
replacements  or  renovations  of  energy 
related  features  and  systems  in  the 
PrtMotype  or  Reference  Building  and 


Proposed  Design  during  this  period 
shall  be  included  in  their  respective  lUs 
cycle  cost  cslculetions.  , 

607.1.2  The  designer  shall  follow 
established  professional  cost  estimating 
practices  when  determining  the«)sts 
and  benefits  associated  with  the  eneigy 
related  feetures  of  the  Prototype  or 
Reference  Building  and  Proposed 
Design. 

607.1.3  All  costs  shall  be  expressed 
in  current  dollars.  General  inflation 
shall  be  disregarded.  Differential 
escalstion  of  prices  (prices  estimated  to 
rise  fester  or  slower  than  general 
inflation)  for  energy  used  in  the  life 
cycle  cost  calculations  shall  be  those  in 
eKact  at  the  time  of  the  latest  "Annual 
Energy  Chjtiook"  (DOE/EIA-0383)  as 
published  by  the  Department  of 
Energy's  Energy  Information 
Administration. 

607.1.4  The  economic  effects  of 
taxes,  depreciation  and  other  fectors  not 
consistent  with  the  practices  of  subpart 
A  of  10  CFR  part  436  ahall  not  be 
inchufed  in  the  life  cycle  cost 
calcubttoo. 

Sutipart  O  -  nataianca  SUftdarda 
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701.1    GeneraL  The  standards, 
technical  handbooks,  papers, 
regulations,  and  portions  thereof,  that 
are  retarred  to  in  the  sections  and 
subsections  in  the  following  list  are 
hereby  iiux>rporated  by  reference  into 
this  part  434.  The  following  standards 
have  been  approved  for  Inoorpontion 
by  relisrenoe  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C  522(a)  and  1  CFR  part  51.  A 
notice  of  any  change  In  these  materials 
will  be  published  in  the  Federal 
Register.  The  standards  incorporated  by 
reference  are  available  for  inspection  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  N.W..  suite  700, 
Washington.  DC  The  following 
standardsMre  incorporated  by  reference 
in  this  part: 


RsLNo. 

Standard  Oeaignalion 

SacHon 

RS-1 

ASHRAE/IES  00.1-89.  Energy  EIHdanl  Design  of  New  BuMngs  Except  New  Low4«se  Reaklsniial  Buildings, 
and  Addenda  90.1b,  90.1c  90.1d,  90.1a,  Oaia  and  00.11,  American  Sodsly  ol  Healing,  ReMgera«ng  and 
Alr^oraMcnlng  Enginaais.  Ateila,  GA  30329. 

301.1 

RS-2- 

RaMgefaUng  wid  Alr-Conddcnlng  Engkiears,  Atlanta.  QA  30329 

RS-3* 

NBM  MQ1-19S3,  TI40I0IS  and  Genaratora,-  RevWon  No.  1,  OaoamtMr  7.  1993,  National  Bedrical  Manuiac- 
turais  AaaocWon.  WaiMnglon,  DC  2UM7. 

401.1 

RS-4 

ASHRAE.  Handbook.  1969  FundamenlalB  Volume,  American  SocMy  ol  HeaHng,  Heliigamtnft  and  Air-Cond- 

301.1 

4021.1 
402.1.24 

R8-6 

4021.1 

by  Msm  o(  8w  Guarded^M-PWe  Appanlus,  ASTM,  PNIadslpMa.  PA  19103. 

402.12.1 
402122 

40936 
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Ral.  No. 


RS-6 


HS-7 


RS-9 

RS-1Cr 
HS-11* 
RS-12* 
RS-13* 
.f^  RS-14* 
RS-IS- 

ns-16 

RS-17 
RS-ir 
RS-IS" 
RS-20 

RS-21 

RS-22- 

RS-23 

RS-24 

RS-2S 

RS-26 

RS-Z7 

RS-28 

RS-29 

HS-aor 

RS-31 
RS-32 
R&-33 
RS-34 
RS-3S 
RS-36 
RS-37 

RS-38 


Standanl  Oestgralian 


ASTM  CS18-86,  Test  Method  for  Steady-State  Heat  Fkn  Hiteasurenienls  and  Theimal  Transnission  Prapertias 
liy  Means  ol  Ihe  He«  Flow  Meier  Apparatus.  ASTM,  PMads^ghia.  PA  19103. 

ASTM  C236-e0,  Test  Method  lor  Steady-Stale  Thermal  Pertomience  ot  Builctng  Assemblies  tn  Means  ol  a 
Guarded  Hot  Box,  ASTM.  Phiadelphia.  PA  19103. 

ASTM  C976-82.  Test  Method  loc  Thermal  Pertormance  of  Building  Assemblies  by  Meens  ot  a  Calibrated  Hoi 
Box.  ASTM,  Philadelphia,  PA  19103. 

Johannesson.  GuM,  Thennal  Bridges  in  Sheet  Metal  Corwtnjdion.-  Studies  in  Building  Physics,  Division  ol 
Building  Technology.  Lund  Insttlute  ol  Technology,  Lund,  Sweden,  Report  TVAHB-^3007,  1981  (see  also 
FEDERAL  REGBTEB.  Volume  54,  No.  18.  January  30.  1989.  10  CFR  Part  434). 

ASTM  E283-69.  Test  Method  lor  Rate  ol  Air  Leatage  Throu*  Exterior  Windows,  Curtain  W^to.  and  Doors 
ASTM.  Phiadelplia.  PA  19103. 

ANSVAAMA  101-88,  Aluminum  Prime  Windows  and  SMng  Glass  Doors,  American  AnMtecturaJ  Manulactur- 
ers  Assodatian,  Oes  Plaines,  IL  60018. 

ASTM  D4099-89.  Spedlcalions  lor  Poly  (Vmyl  Chloride)  (PVC)  Prime  Windows,  ASTM.  Philadelphia.  PA 
19103. 

ANSlflWVWDA  I.S.2-93,  Wood  Window  Units,  National  Wood  Window  and  Door  Association  (lomwrly  the  Na- 
tional Woodnnilt  Manufacturers  Association),  Des  Plaines,  IL  60018. 

ANSIftlWWDA  I.SJ3-87,  Wood  Sliding  Patio  Doors.  National  Wood  Wiiidow  and  Door  Association  (termeriy  the 
National  Woodwortc  Manutaduiers  Associalian),  Oes  Plaines,  IL  60018, 1987. 

ARI  Standard  2101240-89,  Urttaiy  Air-CondWoning  and  Air-Source  Heat  Pump  Equipment,  Air-CondKionina 
and  nettigeialiun  InsUHto,  Aiington,  VA  22208,  t989.  (Addendum  90.11). 

ARI  Standard  360-86,  Commeicial  and  Imkistrial  Unilaiy  Air-CondWonIng  Equipment,  Air-Condilioning  and  Re- 
liigaration  InstihJte,  Aifngton,  VA  22208,  1986. 

ARI  Standard  340-86,  Commeiaal  and  Industrial  Unitary  Heat  Pump  Equipment,  Air-CondHiortng  and  Relrio- 
erationlnstitule,A(linglon,VA  22209, 1988.  ^ 

ARI310-90,  Pactaged  Terminal  Air-CondHioners,  Air-CondMoning  and  Refrigeratian  Institaile.  Arfctgion,  VA 
22209, 1890  (Addendum  gaii)..  .        ir    . 

^.F^SaSa^  ^S?"*"'  •'«*»l»«*  Tenninal  Heat  Pumps.  Air-Conditianing  and  Reliigeration  InstKute.  Aitngton. 
VA22209, 1990.  (Addendum  90.11).  ,        tt- . 

C:ode  ol  Federal  Regulations,  10  CFR,  Part  430,  Appendbc  N,  Unilomi  Test  Method  lor  Measuring  the  Energy 
Consumption  ot  Furnaces  (49  FR  12159,  Man:h  28,  1984,  as  amended  at  54  FR  6076,  Febniary  7  1989-  64 
FR  11320,  March  17,  1989),  January  1.  1991.  U.S.  Department  ol  Energy,  U.S.  Qovemment  Printing  OIBoe, 
Washmglon.  DC  20402.  (Addendum  90.1b).  ■«      "-. 

ANSI  Z21.47-90.  Qas-FirBd  Central  Furnaces  (Except  Oirect.Vent  and  Separated  Combustion  System  Fur- 
naces); Addenda  Z21.47  A-198S,  Addenda  221.478-1986,  American  Gas  Association.  Cleveland.  OH 
44131,  1990.  (Addendum  9aib). 
"L  727-90,  CWfiied  Central  Furnaces,  Underwrilers  Laboratories,  Northbrook,  IL  60062.  1990.  (Addendum 

ANSI  Z83.9-90,  Gas-Fired  Duct  Furnaces,  American  Gas  Associalion,  Cleveland.  OH  44131,  1990.  (Adden- 
dum 90.1b).  v~~- 

At^aa.S-90,  Gas  Unit  Healers:  Addenda  Z83.8A-19e6,  American  Gas  Association,  deveiand,  OH  44131, 
1980.  (AddeiKlum  90.1b). 

UX.  731-88,  OWTred  Unit  Heaters  (R-19e6),  Undeneriters  Laboratories,  Northbrook,  IL  60062, 1988.  (Adden- 
dum 90.1b}. 

CTl  Standant— 201(88),  Cartilicalion  Standard  lor  Cpmmeicial  Water  Cooing  Towers,  Coaling  Tower  InsUtule, 
P.O.  Box  73383,  Houston,  TX  77273, 1988. 

*^iJSf^^*°^'  *'**-S<«w»  Heal  Pumpe,  Air-CondWoning  and  Refrigeration  kistilule,  Ariiiglon,  VA 
22209,  1966. 

AWSton^KS-^Greund  Waler-Sauree  Heat  Pumpe.  Air-CondWoning  and  Refrigeratkxi  Institute,  Arling- 

AH)  Standard  366-87,  Commareial  and  IndiMW  IMaiy  Air-CondWoning  Condensing  Units,  Alr-CondWoning 
and  Relngeralion  kiatiMe,  Artkiglon,  VA  22209, 1987. 

^^'i'nSli??:??!^!?'^  "  "*^  Waler-ChiSng  Packages,  Air-CondWoning  and  Refrigeratton  Insti- 
tute, Artngkm,  VA  22209, 1990. 

^1^!!^^2^:JSS*'°°*^  Water-Chlfcig  Packages,  Alr-CondUonkig  and  ReMgeraHon  medlute,  Ar- 
ington,  VA  22206, 1988. 

Aftel  221.13-87,  Gas-Fnd  Low-Pressure  Steam  and  Hot  Water  Boiers,  Addenda  221.13A-19e3,  American 
Gas  Associalion.  Oeveland,  OH  44131, 1987.  (Addendum  90.1b). 

*'!Si"r;J[?^*''  2!"**'  **'  *»«>"«*«  (R-1986),  Undenertters  Laboratories,  Northbrook,  IL  80062, 
1990.  (Addendim  90.1b).  -—— , 

>^'^°<^<>'">'y<^S»anl'mit  Metal  and  Flaxfcle,  let  Ed,  Sheet  Metal  and  Alr-CondMoning  ConlraOors 
Assoc.,  Vienna.  VA  22180, 1985. 

"^^Jf*^  ^"*  **'™*  '••  "-  *"•  ****  ""  Air-CondWonhg  Contractors  As»e.,  Vienna.  VA 
2Z160,  1965. 

""^  S!f?.Ii?,^?If™'*"  S**"****  5lh  Ed.,  Sheet  Metal  and  Air-Condlioning  Contractors  Assoc.  VI- 
•nns,  VA  2Z  i90t  i979. 

'^  2l!?T?  """"y^  W  CFR  Part  430,  Subpart  B,  Appendb  E.  UnHonn  Teat  Method  tor  Maaauring 

21  ^1S1£!!!?T'?^11*'**  "•**»  '*  ™  **"•  0="*"  "•  1«°).  US-  Qovemment  PiMkig  O- 
nOO,  WftsnNkQiori,  O.C.  20402. 

ANSI  221 .5&-89,  Gas  Fired  Pool  Heaters.  American  Gu  Aasodalian.  Ctmeland.  OH  44131, 1988 


Sectkm 


402.1.1 

402.1.2.1 

Table  402.1.2.2 

Table  403.2.9.2 

402.1.1 

402.15.1 

402.1.2.2 

402.1.1 

402.12.1 

402.122 

402. 12J 


4022 

4022.1 

4022.1 


4022.1 

4022.1 

40222.1 

403.1 

403.1 

403.1 

403.1. 

403.1 

403.1 

403.1 

403.1 

403.1 

403.1 

403.1     ^ 

403.1 

403.1 

403.1 

403.1 

403.1 

403.1 

403.1 

403.1 

4032.9.3 

4032JI.3 

403.1 

4032^.3 

TOHe  404.1 
Table  404.1 
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RS-39 

RS-40 

RS-41 

RS-42 
RS-43 

RS-i4 

RS-45 

RS-46 

RS-47 

RS-48 

RS-49 


Standard  Designation 


ANSI  221.10.3-1990,  Gas  Water  Heaters,  Volume  III.  Storage  with  Input  Ratings  above  75.000  Btu's  per  Hour, 
Qrculating  and  Instantaneous  Water  Heaters.  American  Gas  Association,  Cleveland,  OH  44131, 1990. 

ANSl/AHAM  RAC-1-1982,  Room  Air  Conditioners,  Association  ot  Home  Appliance  Manufacturers,  ChKago,  IL 
60606.  1982. 

ASHRAE  Standard  62-1989,  Ventilation  lor  Acceptable  Indoor  Air  Quality,  American  Society  of  Heating.  Refrig- 
erating and  Air-conditioning  Engineers,  Atlanta,  GA  30329.  1989. 

ANSI  Z21.66-1988,  Automatic  Vent  Damper  Devices  lor  Use  with  Gas-Firod  Applances,  1968 -. 

NEMA  MG  10-1983  (R  1988),  Energy  Management  Guide  for  Selection  and  Use  of  Polyphase  Motors,  Na- 
tional Bectric  Manufacturers  Association,  Washington,  DC,  20037. 

NEMA  MG  11-1977  (R  1982,  1987).  Energy  Management  Guide  lor  Selection  and  Use  ol  Single-Phase  Mo- 
tors, National  Electrical  Manufacturers  Association,  Washington,  DC  20037. 

ARI  Standard  330-93,  Ground-Source  Closed  Loop  Heat  Pumps,  Air-Conditwning  and  Fleirigeration  Institute, 
Arlington,  VA  22209. 

ARI  Standard  560-92,  Absorption  Water  Chilling  and  Water  Heating  Packages,  Air-Cond«ioning  and  Relrigeia- 
tion  Instihite,  Artington.  VA  22209. 

ASHRAE,  Handbook,  1991  Applications  Volume,  American  Society  of  Heating,  Refrigerating,  and  Air-Con* 
tinning  Engineers,  Atlanta,  GA  30329.. 

ASHRAE,  Hanobook.  1993  Fundamentals  Volume.  American  Society  of  Heating.  ReWgerating.  and  Air-Condh 
tioning  Engineers,  Atlanta,  GA  30329. 

Codified  Version  of  ASHRAE  Standard  90.1-1989,  Energy  Code  for  Commercial  and  High  Rise  Resklential 
BulkHngs,  inchiding  addenda  b,  c,  d,  e,  g,  and  i 


404.1 

404.1.1 

403.1 

4032.4 

404.1 


403.1 
403.1 


Example  Alteniate  Component  Package 
Tables 

The  example  Alternate  Ckimponent 
Package  tables  illustrate  the 
requirements  of  subsections  301.1, 
402.3.1.,  402.3.2,  402.4.1.1  and 


402.4.1.2.  Cbpies  of  specific  tables 
contained  in  this  example  can  be 
obtained  from  the  Energy  Clode  for 
Federal  Commercial  Buildings,  Docket 
No.  EE-RM-7»-112-C,  Buildings 
Division,  EE-432,  Office  of  C^xles  and 


Standards,  U.S.  Department  of  Energy, 
Room  1)-018, 1000  Independence 
Avenue,  S.W..  Washington,  D.C  20585, 
(202)  586-0517. 

(PR  Doc  96-19671  Rlad  8-5-96;  8l4S  ami 
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AOBICY 

40cntP«rtiSiMdas 
■It 


Ml  Program  ntqubwMM—OM-aeaitf 
sChMka 


•OBKl'.  EtaTiranmmta]  ProtscUoo 

Agmcy. 

ACTION:  Final  rate. 

auMMIW:  Todqr'i  acUoo  ravtm  the 
motor  vahlci*  Iiupactian/MainlanancB 
(I/M)  PrugiMu  RatjuinmanU.  This  rule 
aitabUihas  tha  mfaiimiim  rMpiiiemeats 
farinipactiiig  vahicla*  equipped  with 
oo-boud  diagnoatic  lyatama  ai  part  of 
the  inipectiaaa  raquind  in  baalc  and 
enhanced  In^Mction/Maintaoance 
ptogtanu.  Inapection/Maintananoe 
prapam*  are  an  important  part  of  EPA's 
ovonll  program  to  oaaease  the 
emiiginnit  of  hannful  pollutants  from 
motor  vehicles  and  bring  all  areas  in  the 
United  States  into  attainment  with  the 
goals  of  the  Clean  Air  Act. 
UIU.INI  DATl:  This  regulatlan  is 
•flecUve  October  7, 1996.  The 
inunpuiatian  by  lelgtence  of  certain 
publications  listed  in  this  regulation  is 
qiproved  by  the  Director  of  the  Federal 
Ragiatar  as  of  October  7, 1996. 
>nnwfMri  Materials  relevant  to  this 
rulemaking  are  contained  in  Public 
Docket  No.  A-94-21.  The  docket  is 
located  at  tha  Air  Docket,  (LE-131) 
Room  1500  M,  1st  Flon,  Watairide 
Mall.  Ml  M  Street  SW,  Wa^ingtoo,  DC. 
20460.  The  docket  may  be  inspected 
between  8:00  a.m.  and  5:30  pjn.  oo 
weekdays.  A  reasonable  Ae  may  be 
diaiged  for  copying  dodtel  materiaL 
Elacbonic  copies  of  tha  preamble  and 
the  regulatory  text  of  this  rulsmaldng 
are  available  on  the  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS) 
Technology  Transfi9r  Network  Bulletin 
Board  System  (TTN  BBS)  and  the  Office 
of  Mobile  Sources'  Worid  Wide  Web 
dte,  http://www.epa.gov/OMSWWW/. 
FOM  RNtTHHI  MFOMMTMN  OOMTACT: 
LeUa  Cook.  Office  of  Mobile  Sources, 
National  Vehicle  and  Fuel  Kiiii««inn« 
Labontoiy,  2S65  Plymouth  Road,  Ann 
Arbor,  Midiigan,  48105.  Telephone 
(313)  741-7820. 

atvnaaMTMT  mpomutkm: 
Ti^hsfrmiii 

L  gspilatwl  Enaaei 

■LSommaiyofRule 

m.  Authotity 

IV.  PubHc  Psilicipation 
A.  Tm-YsB  Data  Collactioa  Period 
R  Vaifyii^  Codas  •(  Test  Station 


a  Stali  IteqiiinBanl  far  BzhauM  and 

Bvapusative  Tiets 
E.TaslRapart 
F." 

G.' Bi-dbactiaaal  Camnmlcadon 
H.  Monitariai  B^iBC  Spaed 
LTsatCMsr 
J.  Kay  Oa-taf^nm  Ruanina  vs.  Kev  Od- 

»— -lOff  ' 


K.  Whnaaity  Covaiags  far  OBD  Syslam 
L  Fuel  Booiiaiiiy  Moatlor        ^ 
M.  OBD  BmiasioB  Cladils 

V.  Bremomlf  Costs  and  BsneBti 

VL  Administrative  Raquiremaols 

A.  Administiative  Oaaipiatlon 

B.  Rspoctlngltad  Raoacdkaapii« 
Rsquiraaunt 

C  RagulBtcnr  FlajdfaUily  Act 
a  Uafimdsd  Mandales /^ct 
E.  Small  BusiBsa  Ragulalocy  EalbcoeiiMnt 
Fllniais  Act 

L  Ragoiated  EalMae 

Entities  potentially  regulated  by  thia 
action  ate  those  that  are  required  to 
implement  Inspection/Maintenance 
programs.  Regulated  categories  and 
entities  include: 


Calagoiy 


Stale  an) 
Lx)calOov- 


Esaniplse  of  ragiiated  anb- 


StaSs  and  local  gowirananlB 
raqulrad  to  Inifilamart  W4 
pragrama  by  tha  Oean  Air 
Act 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
far  readers  regarding  antitiea  likely  to  be 
regulated  by  this  action.  This  Uble  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  Uble  could  also  be 
regulated.  To  determine  whether  your 
state  or  local  government  is  regulated  by 
this  action,  you  should  examine  the 
applicability  criteria  in  S  51.350  of  title 
40  of  the  Code  of  Federal  RegulaUoos. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  piecading  FOK  aiKTHBI 
NramATION  CONTACT  section. 


n. 


of  Role 


Motor  vehicle  inspection  and 
maintenance  (1/M)  programs  are  an 
integral  part  of  the  effort  to  rediue 
moUla  aourca  air  pollution.  The  Claan 
Air 'Act  as  amended  in  1990, 42  US.C 
7401,  el  tq.  (hereinafter  "the  Act"),  Was 
pteaciiptive  with  respect  to  oattain 
aspects  of  the  I/M  program  daaini.  in 
particular,  section  202(mK3)  oRhe  Act 
directs  EPA  to  requite  on-board 
diagnostic  iCBD)  system  checks  as  a 
component  of  I/M  programa.  In 
addition,  aecUon  182(a)(2)(BXU)  of  the 


Act  requires  that  statea  reviaa  their  I/M 
programa  within  two  years  alter 
pmmulgation  of  regulatiaiia  undn 
'    i»>2(mX3)tomaetdie 


raquinmaats  of  those  regulations. 

With  this  acUon.  EPA  is  eatabUsUng 
nquiramenla  Cor  the  inqiectian  of  on- 
baud  diagnoatic  systems  as  part  of  I/M 
programs.  This  action  amends  those 
aactions  of  the  Inspection/Maintenanoa 
Plogram  Requirements  in  subpart  S.  40 
(7R  part  51  (November  S.  1992)  that 
were  reeerved  for  OBD  requirements, 
and  elsewhere  as  needed.  This  action 
sdds  to  sections  of  subpart  S  pertaining 
to  data  collection  and  analyais  ss  wall 
as  impkmeotatian  deadlines.  This 
action  also  adds  to  appendix  B  of 
subpart  S  pertaining  to  teat  prooedures. 
Finally,  this  action  adds  to  subpart  W  of 
40  CFR  part  85  pertaining  to  test 
prooedures,  test  equipment,  and 
standards  for  bilure  for  purposes  of  the 
emisaioo  control  system  perfarmanoe 
warranty. 

Today's  action  establishes  the  test 
procedures  and  requirements  for  the  on- 
fnard  diwnostic  (OBD)  computer  tast 
portion  of  the  I/M  test  OBD  testing  of 
all  1996  and  newer  modal  year  vehicles 
will  be  required  in  all  I/M  programa 
(basic  and  enhanced]  begiiining  January 
1, 1996  except  that  areas  in  the 
Northsaat  Ozone  Transport  Region 
(OTR)  eligibla  to  implement  an  OTR  low 
enhanced  I/M  program  must  begin  OBD 
testing  by  January  1, 1999.  Failure  of  the 
OBD  teat  will  not  result  in  mandatory 
repair  until  January  1, 2000.  During  this 
two  year  test-only  period,  EPA  in 
cooperation  with  stales  and  motor 
vehicle  manufacturers  hopes  to  gather 
data  on  the  efCsctiveness  of  OBD. 

m.  Anthoiity 

Authority  for  these  actions  is  granted 
to  EPA  by  sections  182(a)(2)(B)(U). 
182(c)(3).  202(mX3).  207(b).  and  301(a) 
of  the  Clean  Air  Act  as  amended.  42 
U.S.C.  7511a(aK2)(BXU).  7511a(c)(3). 
7521(m)(3),  7541(b).  and  7601(a). 

IV.  PaUic  Paitic^wdaa 

A.  TWd- rear  Data  Collection  Period 
1.  Summary  of  Proposal 

The  proposal  required  that  all 
vehicles  subiect  to  an  I/M  tast 
requirement  undergo  an  OBD  test 
begiiming  January  1, 1998.  The  pnmosal 
also  stated  that  any  vehicle  which  Uled 
the  OBD  portian  of  the  I/M  test  would 
bil  the  I/M  test  as  of  January  1. 1998. 
One  of  the  possible  reasons  far  failing 
the  OBD  ta«  would  be  if  all  the 
vehicle's  readinaas  codes  were  not 
cleared  when  it  arrived  at  the  test 
station.  The  readiness  code  status 
provides  sn  Indioatino  of  whether  or  not 


a  Mdllc  msnitor  has  been  exsrdaed.  A 
coda  is  ast  whan  the  monitor  has  not  yet 
had  a  aufEdent  chance  to  make  an 
accurate  evaluation  of  the  component's 
operatian.  The  readiness  code  is  clraied 
inwn  an  accurate  determination  has 
been  made,  thus  indicating  I/M 


2.  Summaiy  of  Comments 

,    On  September  26. 1905.  several 
vehicle  manufacturers  met  with  EPA  to 
diacuss  the  OBD  rule.  At  this  meeting 
and  again  in  written  comments, 
manufacturers  expressed  the  concern 
that  vehicles  woiud  be  rejected  from 
testing  because  all  the  OBD  readiness 
codes  for  the  vehicle  would  not  be 
cleared  when  the  vehicle  arrived  at  the 
test  station.  In  particular,  the 
manufacturers  were  concerned  that 
extreme  cold  weather  or  high  altitude 
might  prevent  certain  readiness  codes 
from  clearing.  Since  that  time,  three 
manufacturers  have  notified  EPA  that 
there  ware  problems  with  the  design  of 
the  OBD  readiness  codes  in  a  portion  of 
tha  1996  model  year  Qeet  and  that  it  was 
likely  that  all  of  the  codes  would  not  be 
cleared  when  these  vehicles  arrived  at 
the  test  station  even  though  the  vehicle 
was  functioning  normally.  Some 
oommenters  also  noted  that  OBD  system 
checks  should  be  incorporated  in  a 
maimer  that  encourages  public  support 
and  acceptance  of  OBD  systems, 
especially  during  the  early  stages  of 
implementation  when  technology  for 
OBD  systems  is  still  relatively  new.  To 
deal  with  these  issues,  stakeholders 
suggested  that  a  data  collection  i>eriod 
on  the  OBD  system  would  be  prudent. 
This  would  give  EPA.  the  states,  and  the 
manufacturers  time  to  assess  the 
etbcti  veness  of  the  OBD  tests,  identify 
any  problems,  and  implement 
^         refinements. 

3.  RaspoDse  to  Comments 

EPA  agrees  with  commenlere  that 
because  the  OBD  technology  is  new,  a 
period  of  study  is  warranted.  TherefoM, 
although  this  action  mfkM  OBD  testing 
mandatory  for  moat  I/M  programs  as  of 
January  1, 1998.  for  the  first  two  years 
of  the  program,  until  December  31. 
1999,  vehicles  that  fail  the  OBD  tast  will 
not  automatically  fail  the  I/M  lest  or  be 
nquirad  to  obtain  repairs.  From  January 
1, 1998  to  December  31, 1990,  vehicles 
that  fail  the  OBD  test  can  still  pasa  the 
I/M  test  provided  they  undergo  and  pass 
the  tail-pipe  emission  test,  and,  whrae 
^iplicable,  the  evaporative  system  tests. 
This  will  give  EPA,  the  states,  and 
vddda  manufacturers  two  yean  to 
collect  data  on  OEXi  test  results  and  the 
interaction  between  OBD  test  failures 
and  exhaust  and  evaporative  test  results. 


This  test  period  should  allow  for  tha 
reaohiiion  of  any  valiicle  software 
problems  to  ensure  that  vahide  otniers 
will  not  be  turned  stray  from  the  teat 
canter  solely  because  of  the  way  in 
which  their  vehicle's  leadineaa  codes 
were  programmed.  In  addition,  thia  two- 
year  period  will  allow  time  to  correct 
any  other  unforeseen  problems  that  may 
arise  with  readiness  and  diagnostic 
trouble  codes  or  any  other  element  of 
OBD  testing.  By  providing  this  test-only  - 
period,  EPA  hopes  to  identify  and  aolve 
potential  problems  so  that  consumers 
will  face  tne  lesst  amount  of 
inconvenience  possible. 

EPA  does  not  believe  there  will  be 
any  lost  emission  reductions  as  a  result 
of  this  two-year  data  oollsctiao  period 
because  most  vehicles  will  still  nave  to 
undergo  tailpipe  emission  and,  where 
applicaJile,  evaporative  tests. 
Furthermore,  since  OBD  testing  is  only 
required  on  1996  and  newer  vehicles, 
these  vehicles  will  still  be  new  and 
"clean"  in  1998  and  1999.  Because  of 
this,  EPA  expects  that  very  few  of  these 
vehicles  will  fail  the  I/M  test 

EPA  considered  providing  more 
detailed  guidance  on  what  uie  vehicle 
operator  should  be  told  (begiiming  in 
2000J  in  the  event  their  vehicle  is 
rejected  frt>m  testing  because  all  of  its 
readineas  codes  are  not  cleared.  The 
proposed  language  of  S  85.2223(a)(3) 
stated  that  the  operator  should  be  told 
to  return  after  driving  the  vehicle  "long 
enough"  to  allow  the  readineas  codes  to 
clear.  Becauae  time  is  not  the  only 
condition  which  will  affect  leadiness 
code  status,  EPA  changed  this  language 
(now  in  $  8S.2222(c))  to  provide  that  the 
operator  be  told  to  return  after  driving 
the  vehicle  under  the  conditioos 
necessary  for  it  to  provide  sn  accurate 
readiness  determination. 

Al  this  time.  EPA  does  not  Cael  it  is 
appropriate  to  specify  in  the  regulatlan 
what  the  vehicle  operator  should  be  told 
and  insteed  believes  it  is  best  left  to  the 
states  to  devise  a  aoluUon  Ihat  meets 
local  program  needs.  As  a  result  of  the 
general  language  in  thia  portion  of  the 
regufation,  it  is  imperative  that  I/M 
inspectors  obtain  sducation  about  OBD 
so  they  can  assess  eadi  individual 
operator's  situation  and  provide  advice 
on  what  should  be  done  to  ensure  that 
the  vehicle  is  ready  when  it  returns  to 
the  teat  station.  By  way  of  example,  EPA 
is  including  tha  following  scenarios. 
First,  evaporative  system  leak  detection 
monitors  generally  require  ambient 
temperatures  above  40  degrees 
Fahrenheit,  and  an  overnight  soak  or 
extended  period  of  non-operation,  prior 
to  exercising  tha  monitor.  In  a  sitiution 
where  the  evaporative  system  readiness 
code  is  not  clMind,  an  operator  should 


be  told  to  rstum  afin  starting  thair 
vdiida  in  warmer  amhient  tamparetura 
conditiana  with  a  iksar  fall  tank  of 
gasoline.  Second,  mntimied  low-speed 
operation  could  provide  Uttk 
opportunity  bv  axaidslag  the  axhauat 
gas  tadiculatian  (BGR)  mooitar.  In  a 
situatiaa  where  the  EGR  teadinaaa  coda 
has  not  cleared,  an  operator  should  be 
told  to  return  after  driving  at  highar 
speeds  on  the  highway  so  that  BGR 
would  ooctu-  and  the  EGR  monitor  could 
be  exercised. 

B.  Verifying  Codes  at  Test  Station 

1.  Summary  of  Propoaal 

Under  the  proposal  any  vehicle  whoae 
malfunction  indicator  U^t  (MIL)  is 
commanded  to  be  illuminated  and  who 
has  certain  diagnoatic  trouble  codes 
(DTCs)  present  fails  Ihe  OBD  test 

2.  Summary  of  Comments 

One  commenter  urged  EPA  to 
establish  a  procedure  to  detennine  at 
the  test  canter  if  a  DTC  could  be  falae. 

3.  Response  to  Comments 

Currently,  the  technology  is  not 
available  to  determine  if  a  DTC  is  falsa 
at  the  test  center.  B>A  beUevea  that  tha 
two-year  test  period  discussed  above  in 
section  V.A  vvill  allow  for  development 
and  refinement  of  OBD  systems  so  that 
false  failures  will  be  less  likely. 

C.  Consumer  Acceptance 

1.  Summary  of  Propoaal 

The  proposal  required  that  aU- 
vehicles  that  are  subject  to  I/M  testing 
undergo  the  OBD  test  and  the  exhaust 
and  evaporative  lest  if  applicable.  If  a 
vehicle  falfa  any  one  of  Ihe  three  tests, 
it  fails  the  I/M  test  and  must  have 
whatever  repairs  are  necessary  (up  to 
the  monetary  waiver  Umit)  to  pass  a 
retest 

2.  Summary  of  Comments 

One  commenter  noted  that  the  general 
public  might  resist  having  emission 
repairs  thai  are  necessary  to  pass  the 
OBD  test  if  the  tailpipe  emission  test 
determines  that  the  vehicle  is  "dean." 

3.  Response  to  Comments 

Section  202(mX3)  of  the  Clean  Air  Act 
requires  OBD  testiag  as  a  component  of 
all  I/M  programs.  This  commenter's 
concern  illustrates  the  need  for 
consumer  education  and  awareness  of 
the  importance  of  OBD  systems  and 
OBD  testing.  The  possibility  exisU  that 
a  vehicle  will  pass  the  tailpipe  emission 
test  (i.e..  testing  "clean")  and  still  fail 
the  OBD  check.  This  result  is  not 
inconsistent  with  the  proper  operation 
of  tha  OBD  system.  A  hUura  of  the  OBD 
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check,  coupled  with  a  possiiig  of  the 
tailpipe  emissions  test,  may  ba  an 
indicatioa  of  an  amission  related 
prabkm  not  apparent  during  the 
tailpipe  emissian  test.  For  example,  an 
engine  misfiie  condition  that  exists  only 
at  high  speeds  may  cause  a  significant 
emission  IncrBase  during  high  speed 
opatation,  not  to  mention  posing  ■ 
serious  threat  to  the  catalyst.  But,  if 
such  high  speed  operation  is  not  part  of 
the  emission  test  cycle,  the  vehicle 
would  appear  "clean."  EPA  believes 
that  the  two  year  test-only  period 
discussed  in  section  V.A  will  allow 
consumers  to  become  familiar  with  and 
hopefully  understand  the  importance  of 
OBD  technology.  This  daU  gathering 
period  will  also  allow  EPA  and  the 
states  time  to  gather  information  on 
what  peicantagea  of  vehicles  will  fail 
the  OBD  test  but  pass  the  tailpipe 
emission  test. 

D.  State  BequiianentfoT  Exhaust  and 
Evaporative  Tests 

1.  Summary  of  Propoeal 

In  the  proposal.  EPA  statecUlfat  all 
1996  and  later  model  year  vehicles 
in  I/M  programs  (basic  and  enhanced) 
would  have  to  undergo  the  OBD  test  as 
well  as  thaapplicable  exhaust  and 
evaporati>£  test 

2.  Summary  of  Comments 

Two  commentera  suggested 
allow  states  to  not  require 
^nd  evaporative  tests  for  vehicles 
pass  the  OBD  test.  The  comment 
that  these  exceptions  wef 
because  of  the  perceived 
OBD  systems  and  because  it  would 
make  I/M  tests  more  convenient  for 
constuners  by  decreasing  the  overall  test 
time  for  those  vehicles  that  pass  the 
OBD  teat. 

3.  Response  to  Comments 

At  this  time,  EPA  does  not  believe 
that  there  is  sufficient  data  on  the 
efficacy  of  OBD  systems  to  warrant  the 
omission  of  the  exhuist  and  emission 
tests  for  all  vehicles  that  pass  the  OBD 
test.  However,  EPA  does  iMlieve  that  for 
vehicles  two  years  old  and  newer,  it  is 
not  necessary  to  perform  exhaust  and 
evaporative  tests  since  failure  rates  are 
almost  zero  for  these  vehicles.  Thus,  if 
a  two-year-old  or  newer  vehicle  is 
subject  to  a  state's  I/M  program  and 
passes  the  OBD  test,  EPA  recommends 
that  the  state  not  require  the  exhaust 
and  evaporative  test  for  this  vehicle. 
This  %vill  have  no  impact  on  emission 
reduction  credits  for  the  program.  EPA 
agrees  v-dth  commentera  that  not 
conducting  the  exhaust  and  evaporative 
teats  oo  tivo  yaar-old  and  newer 


vehicles  that  pass  the  OBD  test  will 
increase  consumer  awareness  and 
confidence  in  OBD  systems,  while 
decreasing  test  times  and  wait  times 
overall.  This  advice  is  consistent  with 
EPA's  past  advice  that  states  not  test 
vehicles  until  they  are  two  or  three 
years  old  (see  57  FR  S29S0,  52957).  EPA 
believes  this  is  advisable  because 
virtually  all  of  these  vehicles  pass  the 
emission  and  evaporative  tests. 

EPA  is  reluctant  to  recommend  not 
giving  evaporative  and  tailpipe  emission 
tests  to  vehicles  that  pass  the  OBO  test 
to  vehicles  beyond  two  yean  old 
without  additional  information  about 
OBD  effectiveness  at  malfunction 
identiiication.  EPA  has  consistently 
stated  the  hope  that  OBD  checks  will 
eventually  become  a  substitute  for  more 
traditional  I/M  tests  in  the  future.  The 
two-year  OBD  data  collection  period 
discussed  in  section  V.A  will  give  states 
and  EPA  time  to  collect  data  on  the 
effectiveness  of  OBD  at  identifying  some 
emission  problems.  Because  OBD  is 
only  required  in  1996  and  later  model 
year  vehicles,  EPA  believes  that  this 
timeframe,  while  adequate  to  solve  any 
problems  with  the  OBD  test,  will  not  be 
sufficient  to  assess  the  effectiveness  of 
the  OBD  system  in  identifying  the  wide 
range  of  bilures  that  occur  as  vehicles 
age.  As  sufficient  aging  of  tha  fleet 
oocun,  EPA  will  reevaluata  the 
adequacy  of  OBD  as  a  substitute  for 
more  traditioaal  I/M  test  procedures. 

In  addition,  due  to  the  new  flexibility 
allowed  states  in  the  types  of  I/M 
programs. they  implement,  there  will  be 
a  variety  of  difiisrant  testing  programs 
emerging.  EPA  needs  time  to  evaluate 
the  diffwent  exhaust  and  evaporative 
tests  states  will  use  to  detennine  if  each 
type  of  test  is  mora  or  less  effective  than 
an  OBD  test  Thus,  in  the  future, 
whether  or  not  passage  of  the  OBD  test 
should  influence  whether  a  state 
chooses  to  conduct  an  exhaust  and 
evaporative  test  may  depend-on  the  type 
of  exhaust  and  evaporative  tests  that  are 
conducted. 

For  these  reasons,  EPA  is  not 
comfortable  recommending  that  states 
omit  the  traditional  exhaust  and 
evaporative  teat  requirements  for 
vehicles  over  two-years-old  that  pass  the 
OBD  teat 

B.  Test  Report 

1.  Summary  of  Propoaal 

In  tha  notice  of  propoaad  rulemaking, 
EPA  propoaad  that  any  fault  codas  that 
ware  retrieved  during  the  OBD  test  be 
printed  en  the  I/M  teat  report. 


2.  Summary  of  Comments  ', 
Commentera  suggested  that  EPA 

adopt  the  SAE  J2012  namendatura  aa 
the  standardized  test  report  language 
that  states  would  be  required  to  usq. 
Commentera  also  recommended  that 
bull  code  information  only  appear  on 
the  test  report  if  the  vehicle  fails  the 
exhaust  or  evaporative  porticms  of  the  1/ 
M  test.  These  were  the  same 
commenters  that  recommended  that 
vehicles  should  only  foil  I/M  if  they  foil 
the  exhaust  or  evaporative  test.  Lastly, 
commentera  suggested  that  a  disclaimer 
be  included  on  the  test  report  which 
warned  ownera  of  failed  vehicles  that 
multiple  or  unrelated  fault  codes  could 
be  caused  by  temporary  emission 
problems  which  on  subsequent 
evaluationa  could  prove  to  be  Gne. 

3.  Response  to  Comments 

EPA  agrees  with  commentera  that 
standardized  test  report  language  would 
make  it  easier  for  the  repair  industry  to 
diagnose  the  reason  for  the  fault.  For 
this  reason,  today's  action  adopts  the 
SAE  )2012  nomenclature  as  the  standard 
test  report  language.  Moreover,  to 
decrease  consumer  confusion,  today's 
action  only  requires  printing  foult  codes 
on  the  test  report  when  the  vehicle  fails 
the  OBD  test.  For  the  test-only  period  of 
1998  and  1999,  OBD  test  infonsation 
will  appear  on  the  test  report  whenever 
the  vdiicla  "fails"  the  OBD  test,  even 
though  failure  of  the  OBD  test  will  not 
cause  foilure  of  the  I/M.test.  EPA  is 
requiring  this  because  it  is  important 
that  consumera  be  aware  that  their 
vehicle  may  be  experiencing  a  problem 
despite  the  tailpipe  emission  test 
results.  While  EPA  did  not  adopt  the 
exact  disclaimer  language  suggested  by 
commentera,  it  is  requiring  similar 
language  be  printed  on  the  test  report  in 
the  event  of  failure  of  the  OBD  test  (see 
40  CFR  8S.2223(c)).  EPA  believes  this 
language  provides  the  type  of 
information  suggested  by  the 
cotementera.  EPA  also  believes  that  this 
standardized  language  will  help  educate 
consiunera  on  the  operation  of  OBD  and 
the  fact  that  professional  diagnosis  is 
necessary  to  determine  the  source  of  the 
failure. 

P.  Uncanfinnad  Codes 

1.  Summary  of  Piopoaal 

The  proposal  did  not  specify  wdiich 
modes  should  be  examiiiad  during  the 
CffiDteat 

2.  Summary  of  Comments 
Commentera  suggested  specific 

language  which  they  bit  should  be 
added  to  tha  final  rule  to  clarify  that 
fault  codas  stored  in  modes  *S,  M,  and 
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t7  (which  store  recent  teat  results  for 
various  moniton),  in  accordance  with 
SAE  ]ig79,  are  not  confinned  and 
therefore  should  not  be  considered  for 
OBD  test  purposes. 

3.  ReqioDae  to  comments 

EPA  did  not  intend  foult  codes  stored 
in  pending  or  unconfirmed  modes  (i.e., 
the  codes  stored  on  modes  (5,  #6,  and 
<7)lobeabasi8  for  an  OBD  test  failure. 
EPA  also  did  not  intend  to  retrieve 
information  from  modes  *2  and  #4 
vriiidi  do  not  store  information  which  is 
relevant  to  I/M  testing.  To  clarify  this 
point,  this  action  explicitly  reqtiires  that 
after  retrieving  the  number  of  stored 
codes  fiom  mode  #1,  only  fault  codes  in 
mode  f3  (which  contains  the  actual 
stored  trouble  codes)  be  considered  for 
OBD  test  purposes.  Limiting  code 
retrieval  to  mode  f3  ensures  retrieval  of 
those  trouble  codes  verified  as  accurate 
by  the  OBD  systeoL  Because  of  this 
change,  EPA  believes  that  the  exact 
language  proposed  by  the  cgmmentera  is 
no  longer  necessary  and  did  not  include 
it  in  this  action. 

C.  BI-DirecHonal  CoaununicaUon 

1.  Summary  of  Proposal 

The  proposal  required  that  OBD  test 
equipment  be  capaiole  of  bi-directional 
communication  to  allow  for  non- 
intrusive  purge  and  pressure  tests. 

2.  Summary  of  Comments 

EPA  received  comments  that  the  bi- 
directional communication  requirement 
be  limited  to  Mode  «8  for  activation  of 
the  canister  vent  solenoid.  This  would 
allow  the  I/M  lane  personnel  to  close 
the  eva[X)rative  purge  solenoid  in  order 
to  allow  pressurizatian  of  the 
evaporative  system  via  the  evaporative 
service  port  or  other  means.  The 
commenter  noted  that  other  bi-direction 
communication  with  the  OBD  system  is 
for  service,  and  not  I/M  Inspection, 
purposes. 

3.  Response  to  Comments 

Because  EPA  is  not  sure  whether  all 
OBD  scan  tools  will  include  built-in 
safiBguards,  EPA  is  limiting  bi- 
directional commtmicaUon  to  Mode  «8 
for  the  evapontive  system  solenoid  in 
order  to  prevent  I/M  inspecton  bom 
sending  unintentional  commands  to  the 
vehicle.  Providing  for  this  one  area  of 
bi-directional  commimlcation  will 
permit  the  inspector  to  close  the 
evaporative  system  prior  to  the  I/M 
pressure  test  being  conducted.  By 
limiting  bi-directional  commtmication, 
today's  action  precludes  the  possibility 
that  the  inspector  will  accidentally 
activate  an  engine  control  actuator  and 
cause  a  problem  during  the  test 


H.  Monitoring  Engine  Speed 

1.  Summary  of  Issue 

Although  monitoring  engine  speed 
(RPM)  was  not  directly  addressed  by  the 
OBD  proposal,  commentera  felt  that  this 
action  would  be  an  appropriate  place  to 
require  the  use  of  OBD  comiecton  on 
1996  and  newer  model  yeen  to  access 
the  RPM  signal  during  I/M  testing. 
Currently,  I/M  testing  stations  use  a 
variety  of  external  measurement 
techniques  to  determine  RPM. 
Commentera  noted  that  whenever 


simultaneously  but  that  only  field 
experience  would  tell  for  certain. 

3.  Response  to  Comments 

As  there  are  no  foieseen  adverse 
consequences  of  conducting  the  «Mf*m««> 
and  OBD  test  simultaneously,  (his 
action  leaves  it  up  to  the  sUte  to 
determine  whether  they  want  to 
conduct  the  tests  sepsntely  or 
simultaneously. 


/.  KeyOn-Bngine  Running  vs.  Key  Ob- 
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possible  an  OBD  coimector  should  be    r^'l.  Summary  of  Proposal 

used  for  RPM  monitoring  because  the 

OBD  connector  is  far  more  consistent 

and  accurate  than  external  RPM 


monitoring  devices. 
2.  EPA  Response 

EPA  agrees  with  commentera  that 
because  the  OBD  connector  is  the  most 
accurate  method  of  measuring  RPM  it 
should  be  used  to  measure  RPM  in  all 
possible  Instances.  Therefore,  this 
action  revises  the  test  procedures  in  part 
51,  subpart  S,  appendbc  B  and  part  85, 
subpart  W  to  require  the  use  of  the 
standardized  OBD  connector  to  access 
the  RPM  signal  whenever  RPM 
monitoring  is  required  on  1996  and 
newer  model  year  vehicles.  While  OBD 
is  the  preferred  method  of  measuring 
RPM  (for  vehicles  with  OBD  systems), 
alternative  measures  can  be  used  in  the 
event  the  OBD  system  fails  to  provide 
the  RPM  information.  EPA  does  not 
believe  further  notice  and  comment  is 
necessary  on  this  issue  because  this 
revision  rose  out  of  the  issues  addressed 
in  the  proposal,  it  was  supported  in  the 
comments,  and  because  EPA  is  allowing 
altetiiative  measures  of  RPM  in  the 
event  an  OBD  reading  is  unavailable. 

After  the  close  of  the  comment  period 
a  stakeholder  contacted  EPA  to  inquire 
wdiether  the  OBD  system's  failure  to 
provide  an  RPM  signal  would  result  in 
the  failure  of  the  OBD  test  Tha 
regulatians  contained  in  today's  action 
do  not  list  RPM  failure  as  a  basis  for 
OBD  test  failure  because  RPM 
information  is  used  for  traditional 
tailpipe  emission  purposes  and  is  not  a 
necessary  part  of  the  OBD  test 

/.  Test  Order 

1.  Stimmary  of  Proposal 

Q'A  requested  comments  in  the 
proposal  regarding  whether  an  OBD 
check  could  be  conducted  during  the 
I/M  ejdiaust  test. 

2.  Stmunary  of  Comments 

Commentera  noted  that  they  did  not 
foresee  sny  adverse  eSacts  from 
conducting  the  OBD  and  exhaust  tests 


The  proposed  action  would  have 

allowed  the  OBD  test  to  be  performed 

with  the  vehicle  in  either  the  key  on- 

angine  rutming  (KOER)  or  the  key  on- 

engine  off  (KOEO)  poaitian. 

2.  Summary  of  Comments 
Commentera  felt  that  the  OBD  test 

should  only  be  conducted  in  the  KOER 
mode  to  avoid  possible  problems  from 
the  initial  OBD  self-check  on  engine 
start. 

3.  Response  to  Comments 

EPA  agrees  with  commentera  that  in 
an  effort  to  avoid  issues  regsiding  the 
OBD  self-check  on  engine  start  the  OBO 
test  should  only  perfonn  when  the  key 
is  in  the  KOER  position.  Therefore,  this 
action  requires  that  the  vehicle  be  in  the 
KOER  position  during  the  OBD  test. 

K.  Warranty  Coverage  for  OBD  System 

1.  Summary  of  Issue 

One  commenter  noted  that  the 
proposal  failed  to  specify  how  the  OBD 
systems  are  to  be  classifiiBd  for  warranfy 
purposes. 

2.  EPA  Response 

The  OBD  test  is  a  Clean  Air  Act 
Section  207(b)  warranty  short  test.  The 
short  test  performance  warranty  covera 
vehicles  only  up  to  the  2  year,  24.000 
mile  emission  performance  warranty 
period  described  in  40  CFR  85.2103, 
except  that  nonconformities  that  rewlt 
from  the  faihue  of  the  OBD  computer  or 
bom  the  failure  of  certain  emission 
components  that  are  monitored  by  the 
OBD  system,  i.e.,  the  catalyst  or  the 
ECU,  are  covered  during  the  period  of 
the  8  year,  80,000  mile  defect  warranty. 

L.  Fuel  Economy  Monitor 

1.  Summary  of  Issue 

One  commenter  believed  that  EPA 
should  require  automobile 
msnufacturera  to  install  a  fuel  economy 
monitor  in  addition  to  the  malfunction 
indicator  light  (MIL)  on  the  dashboard 
of  all  vehicles.  This  monitor  would  tell 
the  driver  how  many  miles  to  the  gallon 
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the  vehicle  is  cuirently  obtaixiing.  The 
commenter  felt  tfaet  this  fuel  efficiency 
monitor  would  provide  motorists  with 
an  immediate  incentive  to  repair 
emission  related  malfunctions  (when 
the  VOL  light  illuminated)  because  they 
could  see  how  it  was  aSscting  their  fuel 
economy. 

2.  EPA  liesponse 

While  EPA  appreciated  the  ingenuity 
of  this  proposal,  this  is  not  something 
that  can  be  addressed  in  this  action.  In 
addition,  it  is  not  clear  that  EPA  has  the 
authority  to  require  such  an  indicator. 

M.  OBD  Emission  Credits 

1.  Summary  of  Proposal 

hi  the  proposal,  EPA  eiqplained  that 
stales  would  not  receive  additional 
emission  reduction  credits  relative  to 
the  UM  performance  standard  for 
implementing  OBD  inspections  because 
the  OBD  test  was  already  included  as  an 
,  element  of  the  performance  standard 

4  ahd  a  specifically  required  component 
of  the  program  in  the  original  UM  rule 

'      (57  ra  52950,  November  5, 1992). 
Nonetheless,  the  proposal  noted  that 
while  OBD  inspections  do  not  generate 
additional  emission  reduction  credits, 
they  may  actually  generate  benefits. 
Q'A  estimated  the  magnitude  of  these 
benefits  in  the  original  OBD  rule  (58  FR 
9482-9483).  Benefits  wen  not  expected 
in  the  early  years  of  OBD  programs 
because  fewer  vehicles  would  have  OBD 
systems  and  such  vehicles  would  be 
□ewer  "clean"  vehicles.  In  the  proposal, 
EPA  noted  that  it  would  be  asaesaing  the 
contribution  of  OBD  inspections  ouce 
OBD  testing  begins  and  will  take  such 
assessment  into  account  in  later 
modeling. 

2.  Summary  of  Comments 

One  comment  addressed  this  issue. 
This  commenter  felt  that  EPA  should 
give  additional  emission  reduction 
credits  for  OBD  inspections  beginning 
in  1996.  The  conunenter  urged  EPA  to 
conduct  research  on  the  effectiveness  of 
OBD  at  identifying  "dirty"  cars  that 
emission  tests  do  not  identify  so  that 
EPA  can  develop  credits  in  the  fiittue. 

'  3.  Response  to  Comments 

Al  this  time,  EPA  does  not  believe 
that  additional  credits  are  warranted  for 
OBD  inspections  for  the  reasons  given 
in  the  proposal.  However.  EPA  doss 
plan  to  evaluate  the  data  it  receives  from 
states  to  quantify  any  additional 
emission  reduction  benefits  from  OBD. 


Code  inspections  will  not  add 
signiBcantly  to  the  time  or  cost  for  on 
inspection  due  to  the  rapid  connection 


and  data  transfisr  capabilities  which 
have  been  developed  by  industry  and 
are  required  by  EPA's  OBD  rule.  Each 
I/M  lane  will  need  to  purchase  the 
equipment  necenary  for  OBD 
interrogation.  However,  this  equipment 
is  relatively  inexpensive  and  these  costs 
may  be  distributed  over  thousands  of 
tests.  For  enhanced  I/M  programs,  the 
capital  and  maintenance  costs 
associated  with  conducting  OBD  tests 
have  been  calculated  to  be  $0.05  per 
test  The  OBD  cost  for  basic  centralized 
I/M  programs  is  otUy  $0,025  per  test  due 
to  the  higher  volume  of  cars  tiiat  can  be 
inspected  in  these  lanes.  The  total  cost 
of  incorporating  OBD  inspections  into 
enhanced  and  basic  centralized 
programs  nationwide  has  been 
calculated  to  be  about  SI!  million. 

Assuming  that  1200  tests  will  be 
conducted  with  every  scan  tool,  the 
incorporati^oD  of  OBD  inspections  into 
test-and-repair  programs  has  been 
calculated  to  be  about  $2  million.  Thus, 
the  total  cost  of  incorporating  OBD 
inspections  into  all  I/M  programs  is  $3.7 
mifiinn 

In  addition  to  improving  the 
identification  of  high  emitting  vehicles 
in  an  I/M  program,  OBD  systems  will 
also  be  of  great  utility  in  the  repair  of 
vehicles  which  fail  the  inspection, 
including  the  exhaust  emission  test. 
OBD  will  speed  identification  of  the 
responsible  component,  and  help  avoid 
trial  and  error  replacement  of 
components. 

VI.  Adminlatrative  RaquiremoBti 

A.  Administiative  Designation 

Under  Executive  Order  12866,  58  FR 
51,735  (October  4. 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may. 

(1)  Have  an  annual  efiisct  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  token 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereofror 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subfect  to 
OMB  review.  Any  impacts  associated 
with  these  requirements  do  not  exceed 
the  impacts  that  were  dealt  with  in  the 
I/M  requirements  published  in  the 
Federal  Register  on  November  5, 1992 
(57  FR  52950).  This  regulation  is  not 
expected  to  be  controversial.  This 
regulation  does  not  raise  any  of  the 
issues  associated  with  "significant 
regulatory  actions."  It  does  not  create  an 
ftnniiHl  effect  on  the  economy  of  $100 
million  or  more  or  otherwise  adversely 
affect  the  economy  or  the  environment. 
The  total  cost  of  incorporating  OBD 
inspections  into  all  I/M  programs 
nationwide  has  been  calculated  to  be 
less  than  $4  million.  It  is  not 
Inconsistent  with  nor  does  it  interfere 
with  actions  by  other  agendas.  It  does 
not  alter  budgetary  impacts  of 
entitlements  or  other  programs,  and  it 
does  not  raise  any  new  or  unusual  legal 
or  policy  issues.  Accordingly,  it  is 
appropriate  to  consider  this  a  "non- 
significant" or  "minor"  rule  action  and 
it  should  be  exempt  from  OMB  review. 

B.  Reporting  and  Recordkeeping 
Requirament 

This  rule  only  marginally  increases 
the  existing  burden  throu^  the  addition 
of  requirements  to  electronically  capture 
and  store  one  additional  data  element 
(existing  diagnostic  trouble  codes)  and 
to  provide  EPA  with  13  additional 
summary  statistics  based  on  this 
infbrmaUon.  The  existing  collection 
expired  on  February  28, 1996  (OMB  No. 
2060-0252).  This  additional  burden  will 
not  be  imposed  until  after  the 
Information  Collection  Request  has  been 
renewed.  When  the  current  Information 
Collection  Request  is  renewed,  any 
modifications  necessary  to  incorporate 
OBD  inspection  data  collection  will  be 
made.  These  few  additional  elements 
will,  not  add  a  measurable  amount  to  (he 
existing  estimated  burden  of  85  hours. 

C.  Regulatory  Flexibility  Act 
Pursuant  to  section  60S(b)  of  the 

Regulatory  Flexibility  Act,  5  U.S.C 
60S(b),  the  Administrator  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sriall  entities  and.  therefbra, 
is  not  subject  to  the  requirement  of  a 
Regulatory  Flexibility.  A  small  entity 
may  include  a  small  government  entity 
or  jurisdiction.  A  small  govenunent 
Jurisdiction  is  defined  as  "governments 
of  cities,  counties,  towns,  townships, 
villages,  school  districts,  or  special 
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districts,  with  a  popiUation  of  less  than 
50,000."  This  certification  is  based  on 
the  fact  that  the  I/M  areas  impacted  by 
this  rulemaking  do  not  meet  the 
definition  of  a  small  government 
)urisdiction,  that  is,  "governments  of 
cities,  counties,  towns,  townships, 
villages,  school  districts,  or  special 
districts,  with  a  population  of  less  than 
50,000." 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
where  the  estimated  costs  to  state,  local 
or  tribal  governments,  or  to  the  private 
sector,  will  be  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  impacted  by  the  rule. 

To  the  extent  that  the  rules  being 
promulgated  by  tius  action  would 
impose  any  mandate  as  defijied  in 
section  101  of  the  Unfunded  Mandates 
Act  upon  the  state,  local,  or  tribal 
govenmients,  or  the  private  sector,  as 
explained  above,  this  rule  is  not 
estimated  to  impose  costs  in  excess  of 
$100  million.  Therefore,  EPA  has  not 
prepared  a  statement  with  respect  to 
budgetary  impacts. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Fedarai  Kogistar.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

UatofSnbtKM 

40CFRPartSl 

Envirfmmantal  protsctiaa, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Intergovernmental  relations,  Lead, 
Motor  vehicle  pollution.  Nitrogen  oxide, 
Oxoae,  Particulate  matter.  Reporting 
and  recordkeeping  requirements,  Sulfur 
oxldos.  Volatile  organic  compounds. 


40CFRPart85 

Confidential  business  information, 
Imports,  Incorporation  by  reference. 
Labeling,  Motdr  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

Dated:  July  22.  1996. 
Carol  M.  BrowBv, 
Administmtor. 

For  the  reasons  set  out  in  the 
preamble,  parts  SI  and  85  of  chapter  1, 
title  40  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMrTTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  port  51 
continues  to  read  as  follows: 

AudMVttjr:  42  U.S.C  7401-7671q. 

2.  Section  51.351  is  amended  by 
adding  text  to  paragraph  (c)  to  read  as 
follows: 

I SIJSI    Enhanoad  VM  parfomianoa 


(c)  On-board  diagnostics  (OBD).  The 
pnformance  standard  shall  include 
inspection  of  all  1996  and  newer  light- 
duty  vehicles  and  light-duty  trucks 
equipped  with  certified  on-board 
diagnostic  systems  pursuant  to  40  CFR 
86.094-17,  and  repair  of  malfunctions 
or  system  deterioration  identified  by  or 
affecting  OBD  systems  as  specified  in 
S  51.357. 

3.  Section  51.352  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

191 J62    BaalcVM 


(c)  On-board  diagnostics  (OBD).  The 
performance  standard  shall  include 
inspection  of  all  1996  and  newer  light- 
duty  vehicles  and  light-duty  trucks 
equipped  with  certified  OBD  systerru 
pursuant  to  40  CFR  86.094-17,  and 
repair  of  malfunctions  or  system 
deterioration  identified  by  or  affecting 
OBD  systems  as  specified  in  §  51.357. 

4.  Section  51.357  is  amended  by 
adding  text  to  paragraphs  (a)(12)  and 
(b)(4)  to  read  as  follows: 

|51ja7   Taatpraooduraaand 


(b)*  *  * 

(4)  On-board  diagnostics  test 
standards.  Vehicles  shall  fail  the  on- 
boerd  diagnostic  test  if  they  fail  to  meet 
the  requirements  of  40  CFR  85.2207.  st 
a  minimrm.  Failure  of  the  on-board 
diagnostic  test  need  not  restdt  in  failure 
of  the  vehicle  inspection/maintenance 
test  until  Januar\'  1,  2000. 

5.  Section  51.358  is  amended  by 
adding  text  to  paragraph  (b)(4)  to  read 
as  follows: 

ISIJSa   TaalaqulpaiaM. 

*  •  •  a  « 

(b)*  •  • 

(4)  On-board  diagnostic  test 
equipment  requirements.  The  test 
equipment  used  to  perform  on-board 
diagnostic  inspections  shall  function  as 
specified  in  40  CFR  85.2231. 
■        *        •        •        • 

6.  Section  51.365  is  amended  by 
adding  paragraph  (a)(25);  by  removing 
the  word  "and"  al  the  end  of  paragraph 
(a)(23J:  and  by  removing  ihe  period  al 
the  end  of  paragraph  (a)(24)  and  adding 
in  its  place  ":  and"  to  read  as  follows: 

f  51.365    Data  collactton. 

«        •        •        •        • 

(a)  *  •  * 

(25)  Results  of  the  on-boord  diagnostic 
check  expressed  as  a  pass  or  fail  along 
with  the  diagnostic  trouble  codes 
revealed. 
***** 

7.  Section  51.366  is  amended  by 
adding  paragraph  (a)(2)(xi)  through 
(a)(2)(xxiii):  by  removing  the  word 
"and"  at  the  end  of  paragraph  (a)(2)(ix) 
to  read  as  follows: 

fS1.3a«    Di 


(a)  •  •  • 

(12)  On-board  diagnostic  checks. 
Inspection  of  the  on-board  diagnostic 
system  shall  be  according  to  the 
procedure  described  in  40  CFR  85.2222, 

at  a  minimum 


(a)'  •  • 
(2)*   .  * 

(xi)  Passing  the  on-board  diagnostic 
chedc  and  felling  the  I/M  emission  test; 

(xii)  Failing  the  on-board  diagnostic 
check  and  passing  the  I/M  emission  lest: 

(xiii)  Passing  both  the  on-board 
diagnostic  check  and  1/M  emission  test: 

(xiv)  Failing  both  the  on-lx>ard 
diagnostic  check  and  I/M  emission  test: 

(xv)  Passing  the  on-board  diagnostic 
chedc  and  falling  the  I/M  evaporative 
test;  V- 

(xvi)  Failing  the  on-boudniia^osUc 
check  and  passing  the  I/M  evaborative 
test;  j 

(xvii)  Passing  both  the  on-^oard 
diagnostic  check  and  I/M  a^poretive 
test;  \ ^ 

(xviii)  Failing  both  the  on-board 
diagnostic  check  and  I/M  evaporative 
teat; 

(xix)  MIL  is  commanded  on  and  no 
codes  an  stored; 
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(xx)  MIL  is  not  commanded  on  and  (T  For  1996  and  newer  model  year  vdiicle* 

^-tte( 


codes  are  stored; 

(xxi)  MIL  is  coaunanded  on  and  oodas 
are  stored; 

(xxU)  IkdL  is  not  commanded  on  and 
codes  are  not  stored: 

(xxiii)  Readiness  status  indicates  that 
tlie  evahialion  is  not  complete  far  any 
module  supported  by  on-board 
diagnostic  systems: 

8.  Section  51.372  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

151.372 


(b)*  •  * 

(3)  States  shall  revise  SIPS  as  BPA 
develops  further  regulations.  Revisions 
to  incorporate  on-board  diagnostic 
fh«nlf«  ill  the  1/M  program  shall  be 
submitted  by  August  6, 1996. 

9.  Secdon  51.373  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

151.373    Implamantallon  dsMlilnas. 

(g)  Areas  qualifying  for  the  Ozone 
Transport  Region  (OTR)  low-enhanced 
perfbiinance  standard  shall  implement 
on-board  diagnostic  checks  by  January 
1, 1999.  In  all  other  areas,  on-board 
diagnostic  checks  shall  be  implemented 
as  part  of  the  I/M  program  by  January  1, 
1998. 

10.  Appendix  B  to  subpart  S  of  part 
51  is  amended  by  revising  paragraphs 
a)Cb)(2)(ii).  (n)(b)(2)(ii),  (m)(bM2)(iv). 
aV)(bH2)(U).  (V)(b)(2)(iv)  and 
(VI)(b)(2)(ii)  to  read  as  follovn: 

APPENOK  B  TO  SUBPART  S— TEST 
PROCEDURES 

0)*  *  • 
(b)  •  •  • 

(2)  •  •  • 

(ii)  For  all  pre-1996  model  year 
vehicles,  a  tuhometer  shall  be  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manufacturer's  instructions. 
For  1996  and  newer  model  year  vahidea 
the  OBO  data  link  connector  will  be 
used  to  monitor  RPM.  In  the  eve;:t  that 
an  OBO  data  link  connector  is  not 
available  or  that  an  RFM  signal  is  not 
available  over  the  data  link  connector,  a 
tachometer  shall  be  used  instead. 
•        «        ■        ft        * 

(ID*  *  • 
(b)*  •  • 
,2).  ft  . 

(ii)  For  all  pre-1996  model  year 
vdiidea,  a  tachometer  shall  be  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manubcturer's  instructims. 


)  OBD  data  link  connector  will  be 
used  to  monitor  RPM.  In  the  event  that 
an  OBD  data  link  coimector  is  not 
available  or  that  an  RPM  signal  is  not 
available  over  the  data  link  connector,  a 
tachometer  shall  be  used  instead. 


PART  aS-CONTnOL  OF  AM 
POLLUTION  FROM  MOTOR  VEMCLES 
AMD  MOTOR  VEHICLE  ENOaiES 

11.  The  authority  citation  for  partBS 
is  ravised  to  read  as  follows: 


(in)*  •  • 

(b)*  *  • 

(2)*  •  • 

(iv)  For  all  pre-1996  model  year 
vehicles,  a  tachometer  shall  be  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manufacturer's  instructions. 
For  1996  and  newer  model  year  vehicles 
the  OBO  data  tflk  connector  will  be 
used  to  monitor  RPM.  In  the  event  that 
an  OBO  data  link  connector  is  not 
available  or  that  an  RPM  signal  is  not 
available  over  the  data  link  connector,  a 
tachometer  shall  be  used  instead. 

(IV)'  •  * 

(b)«  *  * 
(2).  ft  ft 

(ii)  For  all  pre-1996  model  year 
vehicles,  a  tachometer  shall  he  attached 
to  the  vehicle  in  accordance  virith  the 
analyzer  manufacturer's  instructions. 
For  1996  and  newer  model  year  vehicles 
the  OBD  data  link  connector  will  be 
used  to  monitor  RFM.  In  the  event  that 
an  OBD  data  link  connector  is  not 
available  or  that  an  RFM  signal  is  not 
available  over  the  data  link  coiuiector,  a 
tachomatar  shall  be  used  instead. 


(V).  .  ft 

(b)'  *  • 
(2)ft  ft  . 

(iv)  For  all  pre-1996  model  year 
vehicles,  a  tachometer  shall  be  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manubcturer's  instructions. 
For  1996  and  newer  model  year  vehicles 
the  OBD  data  link  connector  will  be 
used  to  monitor  RPM.  In  the  event  that 
an  OBD  data  link  connector  is  not 
available  or  that  an  RPM  signal  is  not 
available  over  the  data  link  connector,  a 
tachometer  shall  be  used  instead. 


(VI)*  *  * 

(b)  *  •  * 

(2)  *  *  * 

(ii)  For  all  pre-1996  model  year 
vehicles,  a  tachometer  shall  be  attached 
to  the  vehicle  in  accordaiu»  with  the 
analyzer  manu&cturer's  instructions. 
For  1996  and  newer  model  year  vehicles 
the  OBD  data  link  connector  will  be 
used  to  monitor  rpm.  In  the  event  that 
an  OBD  data  link  connector  is  not 
available  or  that  an  rpm  signal  is  not 
available  over  the  data  link  connector,  a 
tachometer  shall  be  used  instead. 


r- «  U.S.C  7401-787jq. 
Subpart  W-{Anianda4| 

12.  A  new  S  85.2207  ia  added  to  read 
as  follows: 

188,2207    Onboard 


(a)  Beginning  January  1, 2000,  failure 
of  the  on-board  diagnostic  test  shall  be 
a  basis  for  hilure  of  the  1/M  test.  Prior 
to  January  1, 2000  biture  of  the  on- 
board diagnostic  test  may  be  a  basis  for 
failure  of  the  l/M  test 

(b)  A  vehicle  shall  fail  the  on-board 
diagnostics  test  if  it  is  a  1996  or  newer 
vehicle  and  the  vehicle  connector  is 
missing,  has  been  tampered  with,  or  is 
otherwise  inoperable. 

(c)  A  vehicle  shall  fail  the  on-board 
diagnostics  test  if  the  malfunctian 
indicator  light  is  commanded  to  be 
illuminated  and  it  is  not  visually 
illuminated  according  to  visual 
inspection. 

(d)  A  vehicle  shall  fail  the  on-board 
diagnostics  test  if  the  malhmctian 
indicator  light  is  conunanded  to  be 
illuminated  and  any  of  the  following 
OBD  codes,  as  defined  by  SAE  )2012  are 
present  (where  X  refers  to  any  digit). 
The  procedure  shall  be  done  in 
accordance  with  SAE  J2012  DUgnostic 
Trouble  Code  Definitions,  (MARg2). 
This  incorporation  of  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5 
U.S.C552(a)  and  1  CTR  part  51.  (Copies 
of  SAE  J2012  may  be  obtained  fiom  the 
Society  of  Automotive  Engineers,  Ina, 
400  Commonwealth  Drive,  Warrendale, 
PA  15096-0001.  Copies  may  be 
inspected  at  the  EPA  Docket  No.  A-94- 
21  at  EPA's  Air  Docket,  (LE-131)  Room 
1500  M,  1st  Floor,  Waterside  MaU,  401 
M  Street  SW,  Washington,  DC,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700, 
Washington,  DC 

(1)  Any  PXIXX  Fuel  and  Air  Metering 
codes. 

(2)  Any  PX2XX  Fuel  and  Air  Metering 
codes. 

(3)  Any  PX3XX  Ignition  System  or 
Misfire  aides. 

(4)  Any  PX4XX  Auxiliary  Emissicm 
Controls  codes. 

(5)  P0500  Vehicle  Speed  Sensor 
Malfunctton. 

(6)  P0501  Vehicle  Speed  Sensor 

(7)POS02  Vehicle  Speed  Sensor 
Oiciiit  Low  Input 
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(8)  P05O3  Vehicle  Spaed  Senscr 
Intaanittant/Emdc/HiidL 

(9)  P05O5  Idle  Control  Systam 

MnlftiTirrtnn 

(10)  P0S06  Idle  Control  System  RPM 
Lower  Than  Bimectad. 

(11)  P0S07  idle  Control  System  RPM 
HMier  Than  Eiqwcted. 

(12)  P0510  aoaed  Throttle  Position 
Switch  Malfimctlon. 

(13)  P0S50  Power  Steering  Pressure 
Sensor  Circuit  Malfunction. 

(14)  P0S51  Power  Steering  Pressure 
Sensor  Ciicult  Malfunction. 

(15)  P0SS2  Power  Steering  Pressure 
Sensor  Circuit  Low  Input 

(16)  P0553  Power  Steering  Pressure 
Sensor  Circuit  Intermittent. 

(17)  P0SS4  Power  Steering  Pressure 
Sansor  Oitniit  Intermittent 

(18)  P0560  System  Voltage 
MaliimctloD. 

(19)  FOSei  Systam  Voltage  Unstable. 

(20)  P0562  Systam  Voltage  Low. 

(21)  P0563  System  Voltage  High. 

(22)  Any  PX6XX  Computer  and 
Output  Qjcuita  codas. 

(23)  P0703  Brake  Switch  biput 
Malfunction. 

(24)  P0705  Transmission  Range 
Sensor  Circuit  Malfunction  (PRNDL 
Input). 

(25)  P0706  Transmission  Range 
Sensor  Circuit  Range/Performance. 

(26)  P0707  Transmission  Range 
Seosor  Circuit  Low  Input. 

(27)  P0708  Transmission  Range 
Sensor  Circuit  High  Input 

(28)  P0709  Transmission  Range 
Sensor  Qtcuit  Intermittent 

(29)  P0719  Tortiue  Converter/Brake 
Switch  "B"  Circuit  Low. 

(30)  P0720  Output  Speed  Sensor 
Circuit  Malfimctian. 

(31)  P0721  Output  Speed  Sensor 
Circuit  Range/Performance. 

(32)  Pa722  Output  Speed  Sensor 
Circuit  No  Signal. 

(33)  P0723  Output  Speed  Sensor 
Circuit  Intermittent 

(34)  P0724  Torque  Converter/Brake 
Switch  "B"  Circuit  High. 

(35)  P0725  Engine  Speed  Input  Ctoniil 
Malfimctlon. 

(36)  P0726  Engine  Speed  Input  Ciicuit 
Range/Performance. 

(37)  P0727  Engine  Speed  Input  (3rcuit 
No  Signal. 

(38)  P0728  Engine  Speed  Input  Circuit 
Intennittent 

(39)  P0740  Torque  Converter  Clutch 
Syston  MaUuncUon. 

(40)  P0741  Torque  Converter  System 
Perfonnanca  or  Stuck  Off. 

(41)  P0742  Torque  Converter  amch 
System  Stuck  On. 

(42)  P0743  Torque  Converter  Clutch 
System  Electrical. 

(43)  P0744  Torque  Converter  Clutch 
Oicuit  Intermittent 


(e)  The  list  of  codes  shall  be  updated 
with  future  revisions  of  this  section,  in 
contunctioa  with  rhangns  to  40  CFR 
8e.094-17(h)(3). 

13.  Secdon  85.2213  is  amended  by 
revising  paragraidi  (b)(2)(U)  to  reed  as 
follows: 


(•SJtia    Mto 


AM. 


(b)*  *  * 

(2)*  *  * 

(ii)  For  all  pre-1996  model  year 
vehicles,  a  tachometer  shall  be  attached 
to  the  vebicle  in  accordance  with  the 
analyzer  manubcturer's  instructions. 
For  1996  and  newer  model  year  vehicles 
the  OBO  data  link  connector  will  be 
used  to  monitor  RPM.  In  the  event  that 
an  OBD  data  link  connector  is  not 
available  or  that  an  RPM  signal  is  not 
available  over  the  data  link  connector,  a 
taqhometer  shall  be  used  insteed. 
ft        ft        ft        ft        ft 

14.  Section  85.2215  is  amended  by 
revising  paragraph  (b)(2)(U)  to  read  as 
follows: 

lasj^S  TWoapaadWelMl   tPAM. 


(b)*  *  * 

(2)  *  •  * 

(ii)  For  all  pre-199e  model  yeer 
vehicles,  a  tachometer  shall  be  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manufactiuer's  instructions. 
For  1996  and  newer  model  year  vehicles 
the  OBO  data  link  connector  will  be 
used  to  monitor  RPM.  In  the  event  tbst 
an  OBD  data  link  connector  is  not 
available  or  that  an  RPM  signal  is  not 
available  over  the  data  link  connector,  a 
tachometer  shall  be  used  instead. 


15.  Section  85.2218  is  «tn.»nrf«w4  by 
revising  paragraph  (b)(2)(U)  to  read  as 
follows: 

186.2218 

•1. 


(b)  *  *  *. 

(2)  •  *  * 

(ii)  For  all  pre-1996  model  year 
vehicles,  a  tachometer  shall  be  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manubcturer's  instr\jctions. 
For  1996  and  newer  model  year  vehicles 
the  OBD  data  link  connector  will  be 
used  to  monitor  RPM.  In  the  event  that 
an  OBD  data  link  connector  is  not 
available  or  that  an  RPM  signal  is  not 
available  over  the  data  link  connector,  a 
tachometer  shall  be  used  instead. 


•Atl. 


(b)*  •  • 
(2).  •  . 

(ii)  For  all  pre-1996  model  year 
vehicles,  a  tachometer  shall  be  «H«^»vid 
to  the  vshicle  in  aocordaiKX  with  the 
analyzer  mannfactursr's  insbnictiaiis. 
For  1996  and  newer  model  year  vriiides 
the  OBD  data  link  connactor  will  be 
used  to  monitor  RPM.  In  the  event  that 
an  OBD  data  link  connector  is  not 
available  or  that  an  RPM  signal  is  not 
available  over  the  data  link  conrtector,  a 
tachometer  shall  be  used  insteed. 

17.  A  new  $85.2222  U  added  to  read 
asfolhnvK 


16.  Section  85.2220  is  amended  by 
revising  paragraph  (b)(2)(ii)  to  read  as 
follows: 


The  tost  sequence  for  the  inspection 
of  on-board  diagnostic  systems  on  1996 
and  newer  lidit-duty  vehicles  and  ligfat- 
duty  trucks  didl  consist  of  the 
following  stMkk: 

(a)  The  on-Board  diagnocUc 
inspacUon  shall  be  conducted  with  key- 
on/eudne-running  (KOER). 

(b)  'ilie  inspector  shall  locate  the 
vehicle  coimector  and  plug  the  test 
system  into  the  connector. 

(c)  The  test  system  shall  send  a  Mode 
SOI,  PID  $01  request  in  acctudance  with 
SAE  J1979  to  deteimiiM  the  evaluation 
status  of  the  vehicle's  on-board 
diagnostic  system.  The  test  system  shall 
determine  what  monitors  are  supported 
by  the  on-board  diagnostic  system,  and 
the  raadiness  evaluation  for  applicable 
mooitois  in  accordance  with  SAE  J1979. 
The  procedure  shall  be  done  in 
accordance  with  SAE  11979  "E/E 
Diagnostic  Test  Modes,"  (DEC91).  This 
incorporation  of  reference  was  approved 
by  the  Director  of  the  Federal  Register 
in  aoxndance  with  5  U.S.C  552(a)  and 

i  CFR  p^  51.  Copies  of  SAE  J1979  may 
be  obtained  from  the  Society  of 
Automotive  Engineers,  inc..  400 
Commonwealth  Drive,  Warrendale,  PA 
15096-0001.  Copies  may  be  inspected  at 
the  EPA  Docket  No.  A-94-21  at  EPA's 
Air  Docket,  (LE-131)  Room  1500  M,  1st 
Floor,  Waterside  Mall,  401  M  Street  SW, 
Washington,  DC.  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC 
Begiiming  January  1,  2OO0.  if  the 
readiness  evaluation  indicates  that  any 
on-board  testa  are  not  complete  the 
customer  shall  be  instructed  to  return 
after  the  vehicle  has  been  run  imder 
conditions  that  allow  completion  of  all 
applicable  on-board  testa.  If  the 
readiness  evaluation  again  indicates  that 
any  on-board  test  is  not  complete  the 
vehicle  shall  be  foiled. 
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(d)  The  test  system  shall  evaluate  the 
malfunction  indicator  light  status  bit 
and  record  status  information  in  the 
vehicle  test  record. 

(1)  If  the  malfunction  indicator  status 
bit  indicates  that  the  malfunction 
indicator  light  has  been  commanded  to 
be  illuminated  the  test  system  shall 
send  a  Mode  $03  request  to  determine 
the  stored  emission  related  power  train 
trouble  codes.  The  system  shall  repeat 
this  cycle  until  the  number  of  codes 
reported  equals  the  number  expected 
blued  on  the  Mode  1  response.  If  any  of 
the  codes  listed  in  $  85.2207(d)  are 
present  they  shall  be  recorded  in  the 
vehicle  test  record  and  the  vehicle  shall 
fail  the  on-board  diagnostic  iiupection. 

(2)  If  the  malfunction  indicator  light 
bit  is  not  commanded  to  be  illuminated 
the  vehicle  shall  pass  the  on-board 
diagnostic  inspection,  even  if  codes 
listed  at  $  85. 2207(d)  are  present. 

(3)  If  the  malfunction  indicator  light 
bit  is  commanded  to  be  illtmiinated.  the 
inspector  shall  visually  inspect  the 
malfunction  indicator  light  to  determine 
if  it  is  illuminated.  If  the  malfunction 
indicator  light  is  commanded  to  l>e 
illuminated  but  is  not,  the  vehicle  shall 
&il  the  on-board  diagnostic  inspection. 

18.  A  new  §  85.2223  is  added  to  read 
as  follows: 

186.2223   Onload  dtagnoaaio  mi  rapofl 

(a)  Motorists  whose  vehicles  bil  the 
on-board  diagnostic  test  described  in 

S  85.2222  shall  be  provided  with  the  on- 
board diagnostic  test  results,  including 
the  codes  retrieved  (as  listed  in 
paragraph  (b)  of  this  section),  the  status 
of  the  MIL  illumination  command,  and 
the  customer  alert  statement  (as  stated 
in  paragraph  (c)  of  this  section). 

(b)  If  any  of  the  following  codes  are 
retrieved  the  corresponding  component 
shall  be  listed  on  the  test  report  in  the 
following  way. 


Code 

Component 

PX1XX 

Fuel  and  Air  Metering. 

PX2XX 

Fuel  and  Air  Metering. 

PX3XX 

Igralian  System  or  MislWe. 

PX4XX 

P0600 

Vehicle  Speed  Sensor. 

P0601 

Ve«<icle  Speed  Sensor. 

P0602 

Vehicle  Speed  Senaor. 

PD603 

Vehicle  Speed  Sensor. 

P060S 

kie  Conmi  System. 

PCG06 

Mto  Control  System. 

P06O7 

kjto  Control  System. 

P0610 

Clowd  irvottB  Posilion  SmIcIi. 

Code 

Component 

P0S50 

PotMT  Staadng  Praaatra  Samor 

CkcuK. 

P0S51 

Poofir  SiMring  Praaain  Sanwr 

CktUL 

P0662 

Poww  Steering  Prasaure  Senear 

CifculL 

P0653 

Power  SMarlng  Presaure  Sensor 

Circuit 

P05S4 

Power  Steeriny  PrBBturo  Sonsof 

CircuiL 

posao 

System  Voam*. 

P0561 

System  Votaga. 

P0562 

System  Votaga. 

P0663 

System  Votaga. 

PX6XX 

Computer  and  Output  OraJb. 

P0703 

BntoSwIlch. 

P07Q6 

Tianamiaaion  Range  Sanaor  dr- 

oit 

P0706 

Trwimiielon  flange  Sensor  Cir- 

cuit 

P0707 

Tranaffliaaion  Range  Sensor  Or- 

ait 

P070e 

Tianamiaaion  Range  Sensor  Cir- 

cuit 

P0709 

Transmission  Range  Sensor  Cir- 

cuit 

P0719 

Ton^  Converter/Brake  Switch. 

P0720 

P0721 

OmpU  Spaed  Sensor. 

P0722 

Output  Speed  Sensor. 

P0723 

Output  Speed  Seneor. 

P0724 

Torque  Converter/Brake  SwUch. 

P0725 

Engine  Speed  Input  Circuit 

P0726 

Engkia  Speed  Input  droit 

P0727 

Engine  Spaed  Input  Oroit 

P0728 

Engine  Speed  Input  droit 

P0740 

Torque  Converter  dutch  Sys- 

tem 

P0741 

Torque  Converter  System 

P0742 

Torque  Converter  Clutcti  Sys- 

tem. 

P0743 

Torque  Converter  dutcti  Sys- 

tem. 

P0744 

ToR|ue  Convettsr  Clulcti  Sys- 

tem. 

(c)  In  addition  to  any  codes  which 
were  retrieved,  the  test  report  shall 
include  the  following  language: 

Your  vehicle's  computerized  aelf- 
di^nottic  system  (OBD)  registered  the 
{ault(s)  listed  below.  This  Eaultts)  is  probably 
an  indicatiCHi  of  a  malfunction  of  an  emission 
component  However,  multiple  and/or 
seemingly  unrelated  feults  may  be  an 
indication  of  an  emission-related  problem 
that  occurred  previously  but  upon  further 
evaluaGon  by  the  OBD  system  was 
detennined  to  be  only  temporary.  Therefiare, 
proper  diagnosis  by  a  qualified  technician  is 
required  to  positively  identify  the-source  of 
any  emissioo-related  problem. 

19.  A  new  $  85.2231  is  added  to  read 
as  follows: 


equtpnMiit  raquiemMta. 

(a)  The  test  system  inter&ce  to  the 
vehicle  shall  include  a  plug  that 
conforms  to  SAE 11962  "Diagnostic 
Connector."  The  procedure  shall  be 
done  in  accordance  with  SAE 11962 
"Diagnostic  Connector"  (;UN92).  This 
incorporation  of  reference  was  approved 
by  the  Director  of  the  Federal  Rc^ster 
in  accordance  with  5  U.S.C  552  (a)  and 
1 CFR  part  51.  Copies  of  SAE 11962  may 
be  obtidued  from  the  Society  of 
Automotive  Engineers.  Inc..  400 
Commonwealth  Drive.  Warrendale.  PA 
15096-0001.  Copies  may  be  inspe<^ed  at 
the  EPA  Docket  No.  A-94-21  at  EPA's 
Air  Docket,  (LE-131)  Room  1500  M.  Ist 
Floor,  Waterside  Mall,  401  M  Street 
SW..  Washington,  DC,  or  at  the  Office  of 
the  Federal  itegister,  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC 

(b)  The  test  system  shall  be  capable  of 
communicating  via  the  ]1962  connector 
with  a  vehicle  certified  as  complying 
with  the  on-board  diagnostic 
requirements  of  40  CFR  86.094-17. 

(c)  The  test  system  shall  be  capable  of 
checking  for  the  monitors  suppwted  by 
the  on-board  diagnostic  system  and  the 
evaluation  status  of  supported  monitors 
(test  complete/test  not  complete)  in 
Mode  $01  FID  $01,  as  well  as  be  able  to 
request  the  diagnostic  trouble  codes,  as 
specified  in  SAE  )1979.  In  addition,  the 
system  shall  have  the  capability  to 
include  bi-directional  communicate 
for  control  of  the  evaporative  canisi 
vent  solenoid.  SAE  11979  is 
incorporated  by  reference  and  appri 
by  the  Director  of  the  Federal  Regisii 
in  accordance  with  5  U.S.C.  552(a)  f 
1  CFR  part  51.  Copies  of  all  the  SA 
documents  dted  above  may  be  ob^ 
from  the  Society  of  Automotive  / 
Engineers.  Inc.,  400  Commonwealth 
Drive,  Warrendale,  PA  15096-0001. 
Copies  may  be  inspected  at  the  EPA 
Docket  No.  A-94-21  at  EPA's  Air 
Docket,  (LE-131)  Room  1500  M,  1st 
Floor,  Waterside  Mall.  401  M  Street 
SW.,  Washington,  DC.  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC 
,    (d)  The  test  system  shall 
automatically  make  a  pass.  bil.  or  reject 
decision,  as  specified  in  the  test 
procedure  in  $  85.2222. 
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Contents  list  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  In  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  TOO.  The  FaxOn-Oemand 
telephone  number  is:  3tn-716-6006 
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Tho  Jlofns  in  this  1st  woro   . 
wMoiio/fy  oonipjtod  ss  sn  sU 
to  Federal  Regisler  ueers. 
Inckwon  Of  wdusioii  trom 
this  Ksl  has  no  legal 
signtficaiice. 

RULES  OOMO  INTO 
et=FECT  TODAY 

INTERIOR  DB>ARTMENT 
SuffMie  Mining  Rsctanellon 
and  EnfofoaniMit  Oflloe 
Pennanent  program  and 

abandoned  mine  land 

redamatkxi  plan 

submissions: 

Wyoming:  published  8«-96 
JUSneE  D^ARnHEKT 
,Mia8oa  Piuyiaina  Office 
Grants: 

Vioienoa  against  vmmen; 


I  domestic 
vidanca  cases;  pubtstied 

COMMENTS  DUE  NEXT 
WEEK 

AORieULTURE 
DEPARTMENT 
Agrtcunural  MaifcsMng 
Senlce 

Potatoes  (Irish)  grown  in- 
Colorado;  comments  due  by 

8-14-96;  published  7-15- 

96 
AQRICULTURE 
DEPARTMENT 


Inapecllon  Sarvlee 
Plant-related  quarantine, 
domestic: 

Com  cyst  nematode; 
comments  due  by  8-15- 
96;  puMshed  7-16-96 
AQRICULTURE 
DEPARTMENT 
Fenn  Senrlce  Aosncy 
Fami  maitating  quotas, 
acreage  aKofrnents,  and 
production  adKistments: 
Peenuts;  comments  due  by 
8-1546;  puUiriied  7-16- 
96 
eOMMEROE  DEPARTMENT 
neoQfHi  wceenic  eno 


Fishery  conservation  and 

management: 

Alanllc  surt  dam  and  ocean 
quahog;  comments  due 
by  8-13-96;  puUWied  6- 
20-96 

Bering  Sea  wid  Aleutoi 
Islands  greundllsh; 
comments  due  by  8-15- 
96:  puUlahed  7-16-06 


pncTGCTiON  Aoaicr 

Air  and  waler  programs: 

Pulp,  paper,  and  pepaitwart 
Industries;  effluent 
ImiiaUuns  guldginss. 
pretreatment  standtfds, 
and  new  source 
perfermance  staiKtards; 
comments  due  by  8-14- 
96;  published  7-15-96 
Air  programs:  hiels  and  lual 

addttjves: 

Heelth-elfects  testing 
requirements  for 
ragistTalian;  minor 
changes:  comments  due 
by  8-12-96;  published  7- 
11-86 

RegsbatHn  requirements 
changes,  and  applicability 
to  blerxlers  of  deposK 
control  gasoine  additives: 
oommants  due  by  8-12- 
96;  published  7-11-96 
Air  quality  ImptomentaUan 

plans;  approval  and 

prxxnulgation:  various 

States: 

Tennessee;  comments  due 
by  8-12-96:  piiiiahed  7- 
11-96 

Wisconsin;  oomnionts  due 
by  8-16-96:  published  7- 
.17-96 
Cteen  Air  Act 

State  operating  permits 


Tennessee:  comments 

due  by  8-12-96: 
.     pubished  7-11-96 
Hazardous  voste: 
Indian  Trt>a's  hazardous 


auttwrizalion  under 
SubtWeC  of  Resource 
Conservation  and 
Recovery  Act;  convnents 
due  by  8-13-96;  pubished 
6-14-96 
Pesticides;  tolerances  In  iood, 
animal  feeds,  and  raw 
agncutural  commodities: 
Cylkithrin;  comments  due  by 
8-16-96;  published  7-17- 
96 
Qlyphosate;  comments  due 
by  8-12-96;  published  7- 
12-96 
Si4)erfund  program: 
National  cH  and  hazardous 
substances  contingency 
plan- 

Nabonal  prtorHies  list 
update;  comments  due 
by  8-14-96;  published 
7-1^96 
National  pnonlies  ist 
update;  commems  due 
by  8-16-96;  puMahed 
6-17-98 
FBJERAL 
COMIIUWCATIOMS 

Convnon  cwriar  aentoesi 


31.0^1.3  GHz  frequency 
band  deaignallon  to  local 
muMpoM  dsbfeuHon 
aan^oes  tor  hub-to- 
subaertiar  and  sUMcrlMr- 
to-ffiub  b'ansinistlunB; 
comments  due  by  8-12- 
96;  published  7-2»86 

Telephone  nmiiber 
portabay;  coat  recovery; 
comments  due  by  8*16- 
96;  published  7-25-86 
Personal  communicalions 

services: 

Commercial  mobie  mdto 
servicee  Hceneees- 
Geoiyaphic  pertHioning 
and  spectrum 


Lioytfs  iMdgefiog  fiertia; 
amwieias  due  by  8-13- 
98;  pubWiad  8-14«6 
JUSTICE  I 


efimlnalion:  comments 
due  by  8-15-96; 
'  pubished  7-25-96 
Radto  stations;  taUe  of 
assignmenis: 

Ait(ansas;  comments  due  by 
8-12-96;  pubished  7-2-96 
Hawaii;  commanls  due  t)y 

8-12-96;  pubished  7-2-96 
MIchlgBn;  comments  due  by 
8-12-96:  pubished  7-886 
IMissouri;  comments  due  l)y 
8-12-96:  pubished  7-2-96 
Tnleconimunicaticns  Act  of 
1996;  KTiplemeraalion: 
In-regnn,  interstate, 
domestic  inlarl-ATA 
services  by  Bel  Operating 
Compenies;  comments 
due  by  8-15-96;  pubished 
7-29-96 
FEOBUL  RESERVE 
SYSTEM 

Reserve  requirements  of 
depository  institutions  ^ 

(ftogulation  0): 
Time  deposits,  nonpersonal 
time  deposits, 
Eurocurency  liabHties, 
etc.;  comments  due  ty  8- 
1846:  pubished  6-17-96 
FEDERAL  TRADE 


Industry  guides: 
Jewelry,  precious  metals, 
and  powtor  industries; 
comments  due  by  8-12- 
96;  published  5-30-96 

INTERIOR  DEPARTMENT 

Indton  AfMra  Bureau 

Land  and  water 
Osage  Ftoi;  ceniicate  of 
competency;  Federal 
regiiatory  review; 
comments  due  by  8-18- 
96;  puUBhed  6-17-96 

MTEmOR  DEPARTMENT 


dndoeiae;  comments  due 
by  8-1346;  pubished  6- 
1446 

UBRARY  OF  CONQReSS 
CopyrIgM  Offloe,  Ubraiy  oi 
Cengraea 

Procedures  and  servioee: 
Copyright  deims;  grot^ 
registration  of  plwtogmpfn 
Correction:  comments  due 
by  8-15-96:  pubished 
6-26-96 
PERSONNEL  lUNAQQKNT 
OFFICE 

Confiei  of  Interest;  comments 
due  by  8-15-96:  pubished 
7-16-96 
PrevaHng  rates  systems: 
comments  due  by  8-12-06; 
pubished  7-12-08 
TRANSPORTATION 
DEPARTMBtT 
Privacy  Act;  implementalion 
Federal  reguMory  rsiilew. 
comments  due  by  8-12- 
96;  pubished  6-11-86 
TRANSPORTATION 
DEPARTMENT 


Airports: 
Passenger  ladKy  charges; 
comments  due  by  8-16- 

96:  pubished  5-21-96 

Airworthiness  <frectives: 
Aiibus;  oommenls  due  by  8- 

12-96:  pubished  7-1-96 
ASedSignal,  Inc.;  comments 
due  by  8-14-86:  pubished 
6-11-96 
Beech;  umsiieiUs  due  t)y  8- 
16-96;  pubished  6-13-96 


by  8-16-96;  pubished  7-8- 

96 
Domier:  comments  due  by 

8-12-96;  pubished  6-11- 

96 
New  Piper  Aircraft,  Inc.; 

oommenls  due  l>y  8-16- 

96:  pubished  6-13-96 
Plalus  AircratI  Ltd.; 

comments  due  by  8-14- 

96;  pubished  6-11-96 
Rols-Royoe  pic;  comments 

due  by  8-12-96;  pubished 

6-1246 
Schweizer  Afeoalt  Goqi.  et 

el.;  comments  due  l>y  8- 

1648;  puUHhed  6-17-88 
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Airwwttaness  standards: 
Special  condlians- 
Agusta  models  A109O 
and  A109E  helicopleis; 
comments  due  by  8-12- 
96;  putiHshed  6-13-96   ' 
Class  D  and  Class  E 
airspace:  comments  due  l>y 
8-12-96:  putHisnsd  6-24-96 
Class  E  airspace;  comments 
due  tiy  8-12-96;  putjiished 
6-24-96 
TRANSPORTATION 
DEPARTMENT 
Federal  HIglmay 
Administration 
Rigtit-o(-way  and  invironmeni: 
.  Federal  regulatofy  revienv- 
\    Mitigation  ol  impacts  to 
wMliiind!];  comments 
due  t>y  8-16-9Gr 
published  6- 17-96 
TREASURY  DEmUTTMENT 
AJoohol,  Tobacco  and 


Aicohoic  t>everages: 


Denatured  aicohal  and  mm; 

dstnbution  and  use; 

Federal  regulatory  review; 

comments  due  by  8-12- 

96;  published  6-13-96 
Tax-free  alcohol;  distributian 

and  use;  comments  due 

by  8-12-96;  pubished  6- 

13-96 
VolaUle  fruH-Oavor 

concentrate;  productian; 

comments  due  by  8-12- 

96:  published  6-13-96 
Practice  and  procedures 
Federal  regulatory  review; 

comments  due  by  8-12- 

96:  published  6-13-96 
TREASURY  DEPARTMENT 
InMmal  Revenue  Service 
Income  taxes: 
Partnership  termination; 

comments  due  t}y  8-15- 

96;  published  ^13-96 

Procedure  and  administration: 

Domestic  unincorporated 

business  organizations 

dassilicalian  as 


partnerships  or 
aaeocitiians;  hearing; 
comments  due  by  8-12- 
96;  published  5-13-96 
TREASURY  DEPARTMENT 
Tluni  Supervlalon  Office 
Conflicts  of  interest,  corporate 
opportunity,  and  hazard 
insuraiKe;  comments  due 
by  8-13-96;  published  6-14- 
96 
Operations: 
Subsidiaries  and  equity 
investments;  Federal 
regulatory  review; 
comments  due  by  8-12- 
96;  puUiahed  6-13^ 

UST  OF  PUBLIC  LAWS 

This  is  a  list  of  public  biUs 
from  the  104th  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641.  The  text  of 


laws  is  not  published  in  the 
Federal  Regietir  but  maybe 
ordered  In  MMdual  pamphlet 
form  (referred  to  as  "sUp 
laws')  from  the 
Superintendent  of  (documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-612-2470).- 

KR.  407/P.L  104-1 W 

\ 

h4atianal  QambUng  Impact 

Study  Commission  Act  (Aug. 

3,  1996;  110  Stat.  1482) 

H.R.  16Z7/PX.  10«-170 

Food  Quamy  Protection  Act  of 
1996  (Aug.  3,  1996;  110  Stat. 
1489) 

aa  31S1/P.L.  104-171 

To  autlwrize  tlie  extension  of 
nondbcriminatoiy  treatment 
(most-favoietMiation  treatment) 
to  tlie  products  of  Romania. 
(Aug.  3,  1996;  110  Stat.  1539) 

LaM  List  August  1,  1998 


Public  Papers 
ofthe 

Presidents 
ofthe 

States 


AiwiimI  voImum  contstning  Iht  public  i 
and  tialtmcnii.  newt  conftrenct*.  and  ollm 
•ekdcd  paper*  rtlcaaad  by  ihc  White  Ho«at. 

VoliMici  iot  the  following  years  are  available; 
volwnct  not  litied  are  o«l  of  piiat. 


George  Bush 

1991 

(Bookn) M4.00 

1992 

(Book  I) M7JW 

1992-9S 

(Bookn)..._: $49.00 


William  J.  Clinton 


1*99 
(BMikl) 

(Bookn) 

19N 

(Book  I)  

1994 
(BookD) 


..ISI.00 
„U1.00 
-tM.OO 
..UtOO 


Poliliiliod  by  iIm  Offic*  of  llw  Ftdtrol  Rifiataf.  Nalioaol 
AicJiivoi  end  Rocoros  AdnuMStnilMli 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  1S2S0-79S4 


Thcf  authentic  text  behind  the  news 

The  Weekly 
Compilatiop  of 

Presidential 


IIK^I 


immS 


taknnalanon 

■vi  ■nowowMnli.  R 

UtMiefawPrMidMrs 


pRMMMi94»dMa         TIN  WMHy  OempMian  cwtw  a 


MoiKly  amlni  «id oawMiMMrtali         ff.^^, P'««M»nlM 
ralMMd  during  ttw  preosdkiQ  wwk. 
EMti  iMut  inchidM  ft  TaU*  of 
CoMMls,  IMS  of  mm  i^iprowad  by 


•ntf  ft  dlQMl 


quvMrtir. 
OMMoUh* 


bytw 


to  Ihft  Sonftlft,  ft  ohftcUtet  of  WhNo 


/^? 


Superintendent  of  Documents  SubMriptkn  Order  Form 


5420 


Q  YEStpieaw^cotCT one  year  lubKriptioiii  for  the  WMktjr 

CM  keep  up  to  data-oa  Preadeotiai  aclivitiet. 


Fai  vow  Olden  (2t2)  5U-225t 
(2t2)512-iaN 


i(FD)80l 


□  $132.00  Ftnt  dan  MaU         □  S7S.0O  Kegular  Mafl 


The  total  ooft  of  mjr  order  iiS .  Price  indadea 

regular  dmeatic  poitafe  and  haadhng  and  ii  nfeject  to 
caanse.  latenatknal  cuitomtra  pieaae  add  25%. 


(IlaMqfpeotfdM) 


"TT 


Z 


(Ckn  SUM.  Zip  code) 


QPBHQiitoT— ■iiriiilili  ttoitwiay 


□  Check  payable  to  SuperioleBdent  of  Docunenli 
QOPODep«yit^«omit       I   1    I    I    I    iTI-D 

viSAaiMeK:atd  nZEHI  <«>»*»*») 


Mi  I  I  I  I  ri  I  u  \  iri[\.\  n 


Thmkymt'ftrym 


iUllac 


SO.  Boa  371^  FklAarih.  M 15250-7954 


.      / 


The 

Federal  Re^ater: 

What  ttU 

And 

How  To  Uae  It 


Announcing  the  Latnt  Editian 

The  Federal 
Register: 
^/Vhatltfa 
and     \ 
How  to  Use  It 


A  GoUa  for  the  Uaar  of  flia  Fadval 
Coda  of  Federal  RagnkliaBa 


This  handbook  is  used  for  the  educatioiial 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  woikshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  a|tl 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


"  Superintendeiit  of  Documents  Pnblicatioiu  Order  FDim 

Oraer  pnoHiDi  oook 

*6173 

I I  YES,  please  se^  me  the  following: 


CtiaivaimiroRtoc  i 
nEasirft 
lb  bx  your  orders  (2«2)-5U-2250 


.  ccpiM c» Tm FUdiiii Hiiimii -twi »i«ii<Ho»»uya,M voa pw cnpy. stx* Na oaa-ooo-00044-4 


The  total  cost  of  my  order  is  SL 


postage  and  handling  and  are  subject  to  change. 


International 


•    i 

/               (PIcMe  type  or  print) 

(StteetaddRB)    >v^^ 

(City,  SMC.  ZIP  Cafe) 

(Dvtiine  phone  iadodiiig  m  code) 

(Pmdwe  Older  No.) 

VIS    NO 

H'iniii  toifcir— twr  D  D 

please  add  25%.  Prices  include  regular  domestic 

Pleaee  Choose  Method  of  ntymcnt: 

I I  Check  n^le  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account        I    I    I    M    iTl-n 
L]  VISA  or  MasletCard  Accoum 


1  1  1  1  1  1  1  M  1  M  1  1  1  1  1  1  i  1  1 

1     1     1     1     1  (Credit  end  opinlioo  dMe) 

Tlkaaft  jiaa  >r 

jomr  tiar! 

Mafl  lb:    New  Order),  Saperimeadent  of  Documents 
P.a  Boot  77I9$4,  Pittsbuigh,  M  IS250-79S4 


WouM  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  whitt 
documents  have  t>een  published  in  the 
Federal  Plegister  without  reading  the 
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